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Voluntary  partnership  planning  and  phase  I 
implementation,  11226-11230 
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11069 

Publk:  Health  Service 
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Agreements 

Thrift  Supervision  Office 
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Transportation  Department 
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Presidential  Documents 


Proclaimation  6978  of  March  7,  1997 

National  Older  Workers  Employment  Week,  1997 

By  the  President  of  the  United  States  of  America 

» 

A  Proclamation 

American  workers  age  55  and  older  represent  one  of  our  country's  richest 
resources,  and  the  value  of  their  potential  contribution  to  our  society  is 
immense.  An  estimated  70  percent  of  all  Americans  age  55  and  older  already 
actively  contribute  to  our  common  good— by  working,  by  volunteering,  and 
by  caring  for  sick  and  disabled  relatives,  friends,  and  neighbors. 

Despite  their  qualifications,  however,  many  of  these  Americans  experience 
serious  difficulty  finding  work  if  they  lose  a  job  or  desire  new  employment. 
Their  search  for  employment  can  become  increasingly  challenging  as  thev 
grow  older. 

Our  laws  and  government  agencies  can— and  do— offer  protections,  programs, 
and  services  for  older  workers.  The  Age  Discrimination  Act,  the  Older  Ameri- 
cans Act,  and  the  Age  Discrimination  in  Employment  Act  all  recognize 
the  unique  rights  of  such  employees,  and  the  Department  of  Labor  alone 
helps  thousands  of  workers  each  year  through  efforts  such  as  the  Senior 
Community  Service  Employment  Program. 

But  it  is  up  to  employers  also  to  recognize  the  potential  of  older  Americans 
as  employees— to  recognize  that  by  every  common  measure  of  job  perform- 
ance, older  workers  are  as  effective  as  younger  people  because  of  their 
unique  skills,  experiences,  and  judgment.  And.  it  is  appropriate  that  we 
designate  a  week  to  acknowledge  that  all  workers  should  be  judged  and 
employed  on  the  basis  of  their  individual  ability  to  do  a  job,  regardless 
of  age. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States, 
by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of 
the  United  States,  do  hereby  proclaim  March  9  through  March  15,  1997, 
as  National  Older  Workers  Employment  Week,  and  I  urge  all  employers 
when  they  hire  new  workers  to  consider  carefully  the  skills  and  other 
qualifications  of  men  and  women  age  55  and  older.  I  also  encourage  public 
officials  responsible  for  job  placement,  training,  and  related  services  to  inten- 
sify their  efforts  throughout  the  year  to  help  older  workers  locate  available 
jobs  and  training. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventh  day 
of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDEf^L 
REGISTER  issue  of  each  week. 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  613,  614,  615,  618,  619, 
620  and  626 

RIN  3052-AB10 

Eligibility  and  Scope  of  Financing; 
Loan  Policies  and  Operations;  Funding 
and  Rscai  Affairs,  Loan  Policies  and 
Operations,  and  Funding  Affairs; 
General  Provisions;  Definitions; 
Disclosure  to  Shareholders; 
Nondiscrimination  in  Lending;  Capital 
Adequacy  and  Customer  Eligibility; 
Correction  and  Effective  Date 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Final  rule  correction  and  notice 
of  effective  date. 


SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
regulation  under  parts  613,  614,  615, 
618,  619,  620  and  626  on  January  30, 
1997  (62  FR  4429).  The  final  rule 
amended  current  regulations  governing 
the  capital  adequacy  provisions  and  the 
customer  eligibility  provisions  for  Farm 
Credit  System  institutions.  This 
dociunent  also  corrects  typographical 
and  typesetting  errors  that  appeared  in 
the  publication  of  the  final  regulation. 
In  accordance  with  12  U.S.C.  2252,  the 
effective  date  of  the  final  rule  is  30  days 
bom  the  date  of  publication  in  the 
Federal  Register  during  virhich  either  or 
both  Houses  of  Congress  are  in  session. 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulation  is  March  11. 1997. 
EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  parts  613,  614,  615, 
618,  619,  620  and  626  published  on 
January  30,  1997  (62  FR  4429)  and  this 
correction  to  that  final  regulation  are 
effective  March  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  K.  Carpenter,  Senior  Policy 
Analyst,  and  John  J.  Hays,  Policy 
Analyst,  Office  of  Policy  Development 
and  Risk  Control,  Farm  Credit 


Administration,  McLean,  Virginia 
22102-5090,  (703)  883-4498.  TDD 
(703) 883-4444. 

Rebecca  S.  Orlich,  Senior  Attorney,  and 
Richard  A.  Katz,  Senior  Attorney, 
Office  of  General  Counsel.  Farm  , 
Credit  Administration,  McLean, 
Virginia  22102-5090.  (703)  883-4020, 
TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  In 
preparing  the  final  rule  for  publication 
in  the  Federal  Register,  typographical 
errors  were  inadvertently  made  in  the 
authority  citation  to  part  614  and 
§  615.5330(b)(1),  and  a  typesetting  error 
on  page  4444. 

List  of  Subjects 

12  CFR  Part  613 

Agriculture,  Banks,  banking.  Credit, 
Rural  areas. 

12  CFR  Part  614 

Agriculture,  Banks,  banking.  Flood 
insurance.  Foreign  trade,  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

12  CFR  Part  615 

Accounting,  Agriculture,  Banks, 
banking.  Government  securities. 
Investments,  Rural  areas. 

12  CFR  Part  618 

Agriculture,  Archives  and  records. 
Banks,  banking.  Insurance,  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Technical  assistance. 

12  CFR  Part  619 

Agricultiu*.  Banks,  banking,  Rural 
areas. 

12  CFR  Part  620 

Accounting,  Agriculture.  Banks, 
banking.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

12  CFR  Part  626 

Advertising,  Aged,  Agriculture, 
Banks,  banking.  Civil  rights.  Credit,  Fair 
housing.  Marital  status  discrimination. 
Sex  discrimination.  Signs  and  symbols. 

PART  613— EUGIBIUTY  AND  SCOPE 
OF  RNANaNG 

1.  The  authority  citation  for  part  613 
continues  to  read  as  follows: 

Authority:  Sees.  1.5, 1.7, 1.9,  l.lO,  1.11, 
2.2.  2.4.  2.12.  3.1.  3.7.  3.8,  3.22.  4.18A,  4.25, 


4.26,  4.27,  5.9,  5.17  of  the  Farm  Credit  Act 
(12  U.S.C.  2013,  2015,  2017,  2018.  2019, 
2073,  2075,  2093,  2122.  2128.  2129,  2143, 
2206a.  2211,  2212,  2213.  2243,  2252). 

2.  On  page  4444,  first  column,  second 
line,  is  corrected  by  setting  out  the 
section  headiijg  to  read  as  follows: 

§613.3200    International  lending. 

PART  614— LOAN  POUCIES  AND 
OPERATIONS 

3.  The  authority  citation  for  part  614 
is  corrected  to  read  as  follows: 

Authority:  42  U.S.C.  4012a.  4104a,  4104b, 
4106,  and  4128;  sees.  1.3. 1.5, 1.6, 1.7, 1.9. 
1.10, 1.11,  2.0,  2.2.  2.3,  2.4.  2.10.  2.12.  2.13. 
2.15,  3.0.  3.1.  3.3,  3.7,  3.8,  3.10,  3.20.  3.28. 

4.12,  4.12A,  4.13,  4.13B,  4.14,  4.14A,  4.14C, 
4.14D.  4.14E,  4.18,  4.18A,  4.19,  4.36,  4.37. 
5.9,  5.10,  5.17,  7.0,  7.2,  7.6,  7.7,  7.8,  7.12, 

7.13,  8.0,  8.5  of  the  Farm  Credit  Act  (12 
U.S.C.  2011,  2013,  2014,  2015.  2017,  2018, 
2019,  2071,  2073,  2074,  2075.  2091,  2093. 
2094,  2096,  2121,  2122,  2124.  2128,  2129, 
ZjTSl,  2141,  2149,  2183,  2184.  2199,  2201, 
22e^r^^202a.  2202c,  2202d,  2202e.  2206. 
2206a, "2207,  2219a,  2219b,  2243,  2244,  2252, 
2279a,  2279a-2,  2279b,  2279b-l,  2279b-2, 
2279f,  2279f-l,  2279aa.  2279aa-5};  sec.  413 
of  Pub.  L.  100-233. 101  Stat  1568, 1639. 

PART  615— FUNDING  AND  RSCAL 
AFFAIRS,  LOAN  POUCIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

4.  The  authority  citation  for  part  615 
continues  to  read  as  follows: 

Authority:  Sees.  1.5. 1.7. 1.10. 1.11. 1.12. 
2.2.  2.3.  2.4.  2.5.  2.12.  3.1.  3.7.  3.11.  3.25.  4.3. 
4.3A.  4.9,  4.14B,  4.25,  5.9,  5.17,  6.20,  6.26, 
8.0.  8.3.  8.4.  8.6.  8.7,  8.8,  8.10,  8.12  of  the 
Fann  Credit  Act  (12  U.S.C.  2013,  2015,  2018, 
2019,  2020,  2073,  2074,  2075,  2076,  2093.       ' 
2122,  2128.  2132.  2146.  2154,  2154a.  2160, 
2202b,  2211,  2243.  2252.  2278b,  2278b-6. 
2279aa.  2279aa-3.  2279aa-4.  2279aa-6. 
2279aa-7, 2279aa-8.  2279aa-10.  2279aa-12); 
see.  301{a}  of  Pub.  L  100-233. 101  Stat  1568. 
1608. 

Subpart  K— Surplus  and  Collateral 
Requirements 

$615.5330    [ComcttUl 

5.  On  page  4448.  first  column, 
paragraph  (b)(1)  of  §615.5330  is 
corrected  by  removing  the  reference 
"§  615.5301(b)(2)'  and  adding  in  its 
place,  the  reference  "§  615.5301(b)". 
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Dated:  March  5, 1997. 
Floyd  Fithian. 

Secretary.  Farm  Credit  Administration  Board. 
(FR  Doc.  97-5967  Filed  3-10-97;  8:45  am) 
BHJJNG  CODE  670S-01-P 


DEPARTME^fr  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  25 

[Docliet  No.  NM-137;  Special  Condition  No. 
2$-ANM-1231 

Special  Condition:  Boeing  Model  747- 
200B,  High-Intensity  Radiated  Relds 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  special  condition;  request 
for  comments. 


SUIilMARY:  This  special  condition  is 
issued  for  the  Boeing  Model  747-200B 
airplanes.  This  airplane,  as  modified  by 
ARINC  Incorporated,  utilizes  new 
avionics/electronic  systems,  such  as  the 
electronic  flight  information  systems 
(EFIS).  which  perform  critical  functions. 
The  applicable  regulations  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  protection  of  these 
systems  from  the  effects  of  high- 
intensity  radiated  fields  (HIRF).  This 
special  condition  contains  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  this  special 
condition  is  February  12. 1997. 

Comments  must  be  received  on  or 
before  April  25. 1997. 
ADDRESSES:  Comments  on  this  special 
condition  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration. 
Office  of  the  Assistant  Chief  Counsel, 
Attn:  Rules  Docket  (ANM-7),  Docket 
No.  NM-137, 1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-137.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch,  ANM-113.  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  (206)  227-2145:  facsimile 
(206) 227-1149. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  this  special 
condition  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  condition 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  This 
special  condition  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-137." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  January  26f,  1995.  ARINC 
Incorporated  of  Annapolis,  Maryland, 
applied  for  a  Supplemental  Type 
Certificate  (STC)  to  incorporate  the 
installation  of  an  Allied-Signal  (Bendix 
King)  EFIS-10  Electronic  Flight 
Instrument  System  (EFIS)  on  a  Boeing 
Model  747-200B  airplane.  The 
installation  may  be  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Boeing  Model  747-200B  series 
airplanes  are  listed  on  Type  Certificate 
(TC)  A20WE.  The  airplanes  are 
pressurized,  large  transport  type 
airplanes  powered  by  four  wing- 
mounted  turbofan  engines. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of  14 
CFR  part  21,  ARINC  Incorporated  must 
show  that  the  modified  Boeing  Model 
747-200B  continues  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  TC  A20WE, 
or  the  applicable  regulations  in  effect  on 
the  date  of  application  for  the  change. 
THe  regulations  incorporated  by 
reference  in  the  type  certificate  are 
commonly  referred  to  as  the  "original 
type  certification  basis."  The  regulations 
incorporated  by  reference  in  TC  A20WE 
include  the  following  for  the  Boeing 


Model  747-200B  series  airplanes:  14 
CFR  part  25,  dated  February  1, 1965,  as 
amended  by  Amendments  25-1  through 
25-8,  plus  Amendments  25-15,  25-17,      - 
25-18,  25-20,  and  25-39.  In  addition, 
under  §  21.101(b)(1),  the  following 
regulations  apply  to  the  EFIS 
installation:  §§  25.1303(b)  and  25.1322, 
as  amended  by  Amendment  25—38; 
§§  25.1309,  25.132l(a)(b)  (d)  and  (e). 
25.1331,  25.1333.  and  25.1355  as 
amended  by  Amendment  25-41;  and 
§  25.1316  as  amended  by  Amendment 
25-60.  This  special  condition  will  form 
an  additional  part  of  the  type 
certification  basis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  CAR  4b'or  Part  25.  as  amended)  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  Boeing  Model 
747-200B  series  airplanes  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  part 
11.  §  11.49.  of  the  FAR  after  public 
notice,  as  required  by  §§  11.28  and 
11.29,  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  under  the  provisions 
of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Featiuvs 

The  Boeing  Model  747-200B 
incorporates  new  avionics/electronic 
systems,  such  as  the  electronic  flight 
instrument  system  (EFIS),  that  perform 
critical  functions.  These  systems  may  be 
vulnerable  to  HIRF  external  to  the 
airplane. 


Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  bom 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  a  special  condition  is  needed 
for  the  Boeing  Model  747-200B,  as 


modified  by  ARINC  Incorporated,  which 
requires  that  new  electrical  and 
electronic  systems  that  perform  critical 
functions  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both  the 
direct  and  indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  &x>m  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertiues  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1 ,  OR  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  ttom 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak 
(V/M) 

Average 
(V/Mj 

10  KH2-100  KHz  

50 

60 

70 

200 

30 

150 

70 

4.020 

1.700 

5.000 

6.680 

6.850 

3.600 

3.500 

3.500 

2,im 

50 

100  KHz-500  KHz  

500  KHz-2  MHz 

60 
70 

2  MHz-30  MHz  

200 

30  MHz-100  MHz  

100MHZ-200MHZ 

200  MHz-400  MHz  

400  MHz-700  MHz  ...... 

700  MHz-1  GHz  

30 

33 

70 

935 

170 

1  GHz-2  GHz  

990 

2  GHz-4  GHz  

840 

4  GHz-6  GHz  „. 

310 

6  GH2-8  GHz  

670 

8  GHz-12  GHz  

1,270 

12GHz-18GHz  

360 

18GHz-40GHz  

750 

As  discussed  above,  this  special 
condition  is  applicable  to  the  Boeing 
Model  747-200B  airplanes,  as  modified 
by  ARINC  Incorporated.  Should  ARINC 
Incorporated  apply  at  a  later  date  for  a 
supplemental  ^pe  certificate  to  modify 


any  other  model  included  on  Type 
Certificate  No.  A20WE  to  incorporate 
.  the  same  novel  or  unusual  design 
feature,  this  special  condition  would 
apply  to  that  model  as  well,  under  the 
provisions  of  §21. 101(a)(1). 

Conclusion 

This  action  affects  only  certain  design 
features  on  the  Boeing  Model  747-200B 
airplanes.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  the  special  condition 
for  this  airplane  has  been  subjected  to 
the  notice  and  comment  procedure  in 
several  prior  instances  and  has  been 
derived  without  substantive  change 
from  those  previously  issued.  It  is 
unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  this 
special  condition  immediately. 
Therefore,  this  special  condition  is 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Sulqects  in  14  CFR  Part  25 

Aircraft,  aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  this  special 
condition  is  as  follows: 

Authority:  49  U.S.C.  106(f).  40113. 44701. 
44702,  44704. 

The  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  the  Boeing  Model 
747-200B  airplane,  as  modified  by 
ARINC  Incorporated. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated 
fields. 

2.  For  the  purpose  of  this  special 
condition,  the  following  definition 


applies:  Critical  Functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  fiailure  condition  that  would 
prevent  the  continued  safe  flight  and 
lanrfing  of  the  airplane. 

Issued  In  Renton,  Washington,  on  Fdmiaiy 
12, 1997. 

DaneUM.  Pedenon, 

Acting  Manager,  Transport  Airplane 

Directorate,  Aircraft  Certification  Service, 

ANM-100. 

(FR  Doc.  97-5900  Filed  3-10-97;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  ^to.  96-ASO-39] 

Amendment  to  Class  D,  E2  and  E4 

Airspace;  Gainesville,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies 
Class  D,  E2  and  E4  sur&ce  area  airspace 
at  Gainesville,  FL.  GPS  RWY  6  and  GPS 
RWY  24  Standard  Instrument  Approach 
Procedures  (SIAPs)  have  been 
developed  for  the  Gainesville  Regional 
Airport.  Additional  controlled  airspace 
extending  upward  bom  the  surface  is 
needed  to  accommodate  these  SlAPs. 
EFFECTIVE  DATE:  0901  UTC,  May  22. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamery,  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636. 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPLEMENTARY  INFORMATION: 

History   ~ 

On  January  13, 1997,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  modifying  Class  D,  E2  and 
E4  airspace  at  Gainesville,  FL.  (62  FR 
1699).  This  action  would  provide 
adequate  Class  D,  E2  and  E4  airspace  for 
IFR  operations  at  the  Gainesville 
Regional  Airport  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA.    . 
No  comments  objecting  to  the  proposal 
were  received.  Class  D.  E2  and  E4 
airspace  designations  are  published  in 
Paragraphs  5000.  6002  and  6004, 
respectively,  of  FAA  Order  7400.9D. 
dated  September  4. 1996.  and  effective 
September  16. 1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D.  E2  and  E4  airspace 
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desigaations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  D  and  E2 
airspace  at  Gainesville,  FL.  GPS  RWY  6 
and  GPS  RWY  24  SIAPs  have  been 
developed  for  the  Gainesville  Regional 
Airport.  Additional  controlled  airspace 
extending  upward  from  the  surface  is 
needed  to  accommodate  these  SIAPs. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatary  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

'  .St  of  Sobiects  in  14  C311  part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AMENDEOI 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  EO  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp,  p.  389: 14  CFR  11.69. 

fTI.I     [AmMMtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
£)esignations  and  Reporting  Points, 
dated  September  4. 1996,  and  effiactive 
September  16, 1996,  is  amended  as 
follows: 

Parapvph  5000    Class  D  airspace. 


ASO  FL  D  Gainesville.  FL  [Rrriaedl 

Gainesville  Regional  Airport,  FL 
(lat.  29*14'24  "  N,  long.  82»16'18"  W) 

Gainesville  VORTAC 

(lat.  29*34'20",  N  long.  82*21'45"  W) 
That  airspace  extending  upward  from  the 

surbcfl  to  and  including  2,700  feet  MSL 


within  a  4.3-mile  radius  of  Gainesville 
Regional  Airport.  This  Class  D  airspace  area 
is  effective  during  the  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


ASO  FL  E2  GaiMtviUe.  FL  (Reviaad] 

Gainesville  Regional  Airport,  FL 

(lat.  29''41'24"  N,  long.  82''16'18"  W) 
Gainesville  VORTAC 

(lat.  29'34'20",  N  long.  82»21'45"  W) 
Within  a  4.3-mile  radius  of  Gainesville 
Regional  Airport.  This  Class  E  airspace  area 
is  effiective  during  the  days  and  time 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  wrill 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6004  Class  E  airspace  areas 
designated  as  an  extension  to  a  Oass  D 
surface  area. 

•  •         •         •         • 

ASO  FL  E4  GaiaesviUe.  FL  (Revised) 

Gainesville  Regional  Airport,  FL 

(lat  29'41'24"  N,  long.  82''16'18"  W) 
Gainesville  VORTAC 

(lat.  29*34'20"  N,  long.  82''21'45"  W) 
That  airspace  extending  upward  from  the 
surface  within  1.5  miles  each  side  of  the 
Gainesville  VORTAC  034"  radial,  extending 
from  the  4.3-mile  radius  of  Gainesville 
Regional  Airport  to  2.5  miles  northeast  of  the 
VORTAC.  This  Class  E  airspace  area  is 
effective  during  the  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  •         •         •         • 

Issued  in  College  Park,  Geoigia  on  March 
3, 1997. 

Benny  L.  McGlamery, 
Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 
[FR  Doc.  97-6045  Filed  3-10-97;  8:45  am] 
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14  CFR  Part  71 

[AirspMM  Doctot  No.  96-ASO-40] 

Amendment  to  Class  D  and  E2 
Airspace;  Orlando,  FL 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  modifies 
Class  D  and  E2  surface  area  airspace  at 
Orlando.  FL.  GPS  RWY  7  and  GPS  RWY 
25  Standard  Instrument  Approach 
Procedures  (SIAPs)  have  been 


developed  for  the  Orlando  Executive 
Airport.  Additional  controlled  airspace 
extending  upward  from  the  surface  is 
needed  to  accommodate  these  SIAPs. 

EFFECTIVE  DATE:  0901  UTC.  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamery.  System 
Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration,  P.O.  Box  20636. 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPI.EMENTARY  INFORMATION: 

History 

On  January  13, 1997.  the  FAA 
pro[>osed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  modifying  Class  D  and  E2 
airspace  at  Orlando.  FL.  (62  FR  1698). 
This  action  would  provide  adequate 
Class  D  and  E2  airspace  for  IFR 
operations  at  the  Orlando  Executive 
Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  D  and  E2  airspace 
designations  are  published  in 
Paragraphs  5000  and  5000,  respectively, 
of  FAA  Order  7400.9D,  dated  September 
4. 1996,  and  effective  September  16, 
1996,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
and  E2  airspace  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  D  and  E2 
airspace  at  Orlando.  FL.  GPS  RWY  7 
and  GPS  RWY  25  SL\Ps  have  been 
developed  for  the  Orlando  Executive 
Airport.  Additional  controlled  airspace 
extending  upward  bom  the  surface  is 
needed  to  accommodate  these  SIAPs. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 


traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantitd  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subiects  in  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113. 
40120;  EO  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspace. 


ASO  FL  D  Orlando,  FL  (ReviMd) 

Orlando  Executive  Airport,  FL 

(lat  28''32'44  "  N.  long.  Sfig'SS"  W) 
Orlando  VORTAC 

(lat.  28"32'34"  N,  long.  81"'20'06"  W) 
That  airspace  extending  upward  from  the 
surface  to  but  not  including  1,600  feet  MSL 
within  a  4.2-mile  radius  of  Orlando 
Executive  Airport  and  within  3.6  miles  each 
side  of  Orlando  VORTAC  254"  radial 
extending  from  4.2-mile  radius  to  8.1  miles 
west  of  the  VORTAC;  excluding  that  portion 
within  the  Orlando,  FL,  Class  B  airspace  area. 
This  Class  D  airspace  area  is  effective  during 
the  days  and  times  established  in  advance  by 
a  Notice  to  Airmen.  The  effective  days  and 
times  will  thereafter  be  continuously 
published  in  the  AirportyFacility  Directory. 


Paragarph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


ASO  FL  E2  Orlando,  FL  [Reviaed] 

Orlando  Executive  Airport,  FL 

(lat  28'32'44"  N,  long.  81"19'58"  W) 

Orlando  VORTAC 

(lat  28»32'34"  N,  long.  81"20'06"  W) 

Within  a  4.2-mile  radius  of  Orlando 
Executive  Airport  and  within  3.6  miles  each 
side  of  Orlando  VORTAC  254°  radial 
ext^ding  from  4.2-mile  radius  to  8.1  miles 
west  of  the  VORTAC;  excluding  that  portion 
within  the  Orland,  FL,  Class  B  airspace  area. 
This  Class  E  airspace  area  is  effiective  during 
the  days  and  times  established  in  advance  1^ 


a  Notice  to  Airmen.  The  effective  days  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

•         •  •         •         • 

Issued  in  College  Park,  Georgia,  on  March 
3, 1997. 

Benny  L.  McGlamery. 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  97-6048  Filed  3-10-97;  8:45  am] 
BILUNQ  CODE  4910-13-41 


14  CFR  Part  71 

[Airspace  Docket  No.  96-ASO-38] 

Amendment  to  Class  E  Airspace; 
Columbia,  SC 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUtMIARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Columbia.  SC. 
A  GPS  RWY  31  Standard  Instiximent 
Approach  Procedure  (SIAP)  has  been 
developed  for  the  Columbia  Owens 
Downtown  Airport.  Additional 
controlled  airspace  extending  upward 
bom  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SLAP. 
EFFECTIVE  DATE:  0901  UTC.  May  22. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamery,  Operations 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration.  P.O.  Box 
20636.  AUanta.  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 

Histoiy 

On  Jamiary  8. 1997.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regtilations  (14  CFR 
Part  71 )  by  modifying  Class  E  airspace 
at  Columbia.  SC  (62  FR  1070).  This 
action  would  provide  adequate  Class  E 
airspace  for  IFR  operations  at  the 
Columbia  Owens  Downtown  Airport 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4. 1996. 
and  effective  September  16, 1996.  The 
Class  E  airspace  designation  listed  if 
this  document  will  be  publishe 
subsequentiy  in  the  Order. 

The  Rule 

This  amendment  to  Pkrt  71  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  71)  modifies  Class  E  airspace  at 
Columbia,  SC.  A  GPS  RWY  31  SIAP  has 
been  developed  for  Columbia  Owens 
Downtown  Airport  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  sur£u»  (AGL)  is 
needed  to  acconunodate  this  SLAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
'-'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regtdatory 
Flexibility  Act. 

List  of  Sul^ects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g);  40103.  40113. 
40120;  EO  10854,  24  FT?  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996.  and  effective 
September  16.  1996.  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


ASO  SC  E5  Colombia,  SC  (RerisMli 

Columbia  Metropolitan  Airport.  SC 

(lat  33'56'20"  N.  long.  Bl-OriO"  W) 
Corporate  Airport 

(lat  33''47'41"  N.  long.  81''14'45''  W) 
Columbia  Owens  Downtown  Airport 
(lat  33'58'14"  N,  long.  80^9'43"  W) 
That  airspace  extending  upward  from  700 
fleet  above  the  surface  within  a  10-mile  radius 
of  Columbia  Metropolitan  airport  and  within 
a  6.4-mile  radius  of  Corporate  Airport  and 


IMI 
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within  a  6.S-mile  radius  of  Columbia  Owens 
Downtown  airport. 

•         *         •         *         • 

Issued  in  College  Park.  Georgia,  on  March 
3.  1997. 

Banay  L.  McGUmny, 
Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

JFR  Doc.  97-6050  Filed  3-10-97;  8:45  am) 
MLUNQ  CODE  4910-19-M 


14  CFR  Part  71 
[Docket  No.  97-ACE-2] 

Amendment  to  Class  E  Airspace, 
Fremont,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Fremont  Municipal 
Airport.  Fremont,  NE.  The  Federal 
Aviation  Administration  has  developed 
a  Standard  Instrument  Approach 
Procedure  (SIAP)  based  on  the  Global 
Positioning  System  (GPS)  which  has 
made  this  change  necessary.  The  effect 
of  this  rule  is  to  provide  additional 
controlled  airspace  for  aircraft  arriving 
or  departing  the  Fremont  Miuiicipal 
Airport. 

DATES:  Effective  date.  0901  UTC  July  17. 
1997. 

Comment  date.  Comments  must  be 
received  on  or  before  April  30, 1997. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager. 
Operations  Branch.  Air  Traffic  Division, 
ACE-530,  Federal  Aviation 
Administration.  Docket  Number  97- 
vACE-2.  601  East  12th  St..  Kansas  City. 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Operations  Branch,  ACE-530C,  Federal 
Aviation  Administration.  601  East  12th 
Street.  Kansas  City.  Missouri  64106; 
telephone:  (816)  426-3408. 
SUPPI^iENTARY  MFORMATION:  The  FAA 
has  developed  Standard  Instrument 
Approach  Procedures  (SIAP)  utilizing 
the  Global  Positioning  System  (GPS)  at 
Fremont  Miuiicipal  Airport.  Fremont. 
NE.  The  amendment  to  Class  E  airspace 


at  Fremont.  NE..  will  provide  additional 
controlled  airspace  to  segregate  aircraft 
operating  under  Visual  Flight  Rules 
(VFR)  from  aircraft  operating  under 
Instrument  Flight  Rules  (IFR) 
procedures  while  arriving  or  departing 
the  airport.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabling  pilots  to  either  circumnavigate 
the  area,  continue  to  operate  under  VFR 
to  and  from  the  airport,  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  areas  extending  from  700  feet 
or  more  above  the  surface  of  the  earth 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4. 
1996,  and  effective  September  16,  1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  conunent. 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 


number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  conununications 
received  on  or  before  the  closing  date 
for  comments  received.  Factual 
information  that  supports  the 
commester's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ACE-2."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  nde  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Onler  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory  • 
Flexibility  Act.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  imder  the 
caption  ADDRESSES. 
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List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  follows:  v 

PART  71— AMENDED 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aathority:  49  U.S.C.  106(g);  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
E>esignations  and  Reporting  Points, 
dated  September  4. 1996,  and  effective 
September  16. 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  *         *         «         • 

ACE  NE  E5  Fremont,  NE  (Reirised] 

Fremont  Municipal  Airport,  NE 

(lat.  41'26'57"N..  long.  96«31'13"W.) 
Fremont  NDB 
(lat.  41°27'01"N.,  long.  96"31'05"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  6.6-mile  radius 
of  the  Fremont  Municipal  Airport  and  within 
2.6  miles  each  side  of  the  306  bearing  frt>m 
the  Fremont  NDB  extending  from  the  6.6- 
mile  radius  to  7  miles  northwest  of  the 
airport. 

•  »         •         *         • 

Issued  in  Kansas  City.  MO,  on  February  21, 
1997. 

Hennan  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  97-5902  Filed  3-10-97;  8:45  am] 

BNJJNG  COOe  4910-13-M 


[Airspace  Docket  No  96-ANM-033] 

Amendment  of  Class  E  Airspace; 
Jackson,  WY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  nUe. 


FOR  FURTHER  INFORMATION  CONTACT: 

James  C.  Frala.  Operations  Branch, 
ANM-532.4,  Federal  Aviation 
Administration.  Docket  No.  96-ANM- 
033. 1601  Lind  Avenue,  SW.  Ronton. 
Washington  98055-4056;  telephone 
number  (206)  227-2535. 

SUPPtEMENTARY  INFORMATION: 


SUMMARY:  This  action  amends  Jackson. 
Wyoming,  Class  E  airspace  by  providing 
additional  controlled  airspace  to 
accommodate  a  new  Standard  Terminal 
Arrival  Route  (STAR)  to  the  Salt  Lake 
City  (SLC)  International  Airport. 
EFFECTIVE  DATE:  0901  UTC.  May  22. 
1997. 


History 

On  January  8, 1997,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  Class  E  airspace  at 
Jackson.  Wyoming,  by  providing 
additional  controlled  airspace  to 
accommodate  a  new  STAR  to  the  SLC 
International  Airport  (62  FR  1064). 

Interested  parties  were  invited  to 
participate  in  the  ruelmaking 
proceeding  by  submitting  written 
conunents  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4. 1996. 
and  effective  September  16, 1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  amends  Class  E 
airspace  at  Jackson,  Wyoming.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  ciurent.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regidatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 


f71.1     [Ar 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996.  and  effective 
September  16. 1996.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  form  700  feet  or  more 
above  the  surface  of  the  earth. 

ANM  WY  E5  JackMm.  WY  (ReviMdl 

Jackson  Hole  Airport.  WY 

(lat.  43'36'23  "N.  long.  110*44'17"W) 
Jackson  VOR/DME 

(lat  43"'36'30"N.  long  110"44'05"W) 
Dunoir  VOR/DME 

(lat  43°49'42"N.  long.  110''20'08"W) 

That  airspace  extending  upward  from  700 
feet  above  the  sur&ce  within  a  4.3-mile 
radius  of  the  Jackson  Hole  Airport,  and 
within  4.4  miles  west  and  8.3  miles  east  of 
the  Jackson  VOR/DME  200'  radial  extending 
from  the  VOR/DME  to  21.4  miles  south  of  the 
VOR/DME,  and  within  2.2  miles  each  side  of 
the  Jackson  VOR/DME  020*  radial  extending 
from  the  VOR/DME  to  10.5  miles  north  of  the 
VOR/DME;  that  airspace  extending  upward 
from  1,200  feet  above  the  surface  within  7 
miles  west  and  10.5  miles  east  of  the  )ackson 
VOR/DME  020*  radial  extending  from  the 
VOR/DME  33.5  miles  north  of  the  VOR/DME, 
and  within  4.3  miles  each  side  of  the  Jackson 
VOR/DME  107'  radial  extending  from  the 
VOR/DME  to  13.1  miles  east  of  the  VOR/ 
DME,  and  within  5.3  miles  north  and  7.9 
miles  south  of  the  Dunoir  VOR/DME  102* 
and  282*  radials  extending  from  7  miles  east 
to  18.2  miles  west  of  the  Dunoir  VOR/DME. 
and  that  airspace  south  of  the  Jackson  VOR/ 
DME  bounded  on  the  northwest  by  the 
southeast  edge  of  V-465,  on  the  east  by  the 
southwest  edge  of  V-328.  on  the  south  by  the 
north  edge  of  V-4.  and  on  the  west  by  long. 
112*00'00"W;  excluding  the  Big  Piney.  WY. 
and  the  Rock  Springs.  WY.  Class  E  airspace 
areas. 
•         •         •         •         • 

Issued  in  Seattle.  Washington,  on  February 
24,  1997. 

Glenn  A.  Adam  m. 
Assistant  Manager,  Air  Traffic  Division. 
Northwest  Mountain  Region. 
(FR  Doc.  97-5899  Filed  3-10-97;  8:45  am) 
■MJJNe  OOOE  4S10-1S-M 
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14  CFR  Part  71 

[Airs|>ac«  Docket  No.  96-ASO-41] 

Amendment  to  Class  E  Airspace;  Fort 
Stewart.  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  EXDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Fort  Stewart, 
GA.  A  GPS  RWY  32R  Standard 
Instrument  Approach  Procedure  (SIAP) 
has  been  developed  for  Wright  AAF. 
Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  SIAP. 
EFFECTIVE  DATE:  0901  UTC,  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamery,  Operations 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636.  AUanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  2.  1997,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  modifying  Class  E  airspace 
at  Fort  Stewart.  GA  (62  FR  70).  This 
action  would  provide  adequate  Class  E 
airspace  for  TFR  operations  at  Wright 
AAF. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4,  1996, 
and  effective  September  16,  1996.  The 
Class  E  surspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Older. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspace  at 
Fort  Stewart.  GA.  A  GPS  RWY  32R  SIAP 
has  been  developed  for  Wright  AAF. 
Additional  controlled  airspace 
extending  upward  from  700  feet  above 
.  the  surface  (AGL)  is  needed  to 
accommodate  this  SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  rotQdne  amendments  are 
necessary  to  keep  them  operationally 


current.  It,  therefore,  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"^nder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

AuUiority:  49  U.S.C.  106(g]:  40103,  40113, 
40120;  EO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996.  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


ASO  GA  E5  Fort  Stewart,  GA  (Revised] 

Fort  Stewart,  Wright  AAF,  GA 

(lat.  31'53'21"  N,  long.  81»33'44"  W) 

That  airspace  extending  upward  from  700 
feet  atwve  the  surface  within  a  6.6-mile 
radius  of  Wright  AAF. 
•         •         •         •         • 

Issued  in  College  Park,  Georgia,  on  March 
3, 1997. 

Benny  L.  McGUmerjr, 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  97-6051  Filed  3-10-97;  8:45  am] 

BIUJNO  CODE  4410-13-M 


\ 


14  CFR  Part  97 

pocket  No.  28821;  Amdt.  No.  1786] 

PIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  fiight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SlAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
F'rograms  Division,  Flight  Standards 
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Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SlAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SlAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  malrue  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SlAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  urmecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SlAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
niunber. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SlAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SlAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  ciurent  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approach  ProcediuBS 
(SL\P8)  will  be  altered  to  include  "or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modifying  the  procedure. 
(Once  a  stand  alone  GPS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS"  from  these 


non-localizer,  non-precision  instnunent 
approach  procedure  titles.)  Because  of 
the  close  and  immediate  relationship 
between  these  SlAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procediue  before  adopting  these  SlAPs 
area,  impracticable  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  some 
SlAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regtdation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

list  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports. 
Navigation  (Air). 

Issued  in  Washington.  DC  on  March  4. 
1997. 

Thonias  C  Accardi. 
Director,  Flight  Standards  Services. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  jjan  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103,  40113. 
40120.  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.27  NDB,  NDB/DME; 
§  97.33  RNAV  SlAPs;  and  §  97.35 
'  COPTER  SlAPs.  identified  as  follows: 

•  •  '  Effective  Mar  27,  1997 

Sterling,  CO,  Sterling  Muni,  NDB  or  GPS 

RWY  33,  Amdt.  2  CANCELLED 
Sterling,  CO.  Sterling  Muni,  NDB  or  CPS 

RWY  33,  Amdt.  2 
Dalton.  GA.  Dalton  Muni.  NDB  or  GPS  RWY 

14.  Orig  CANCELLED 
Palton.  GA.  Dalton  Muni.  NDB  RWY  14.  Orig 
Mitchellville.  MD,  Freeway.  VOR  or  GPS 

RWY  36,  Orig 


•  •  'EffectinMay22.1997 

Culbnan.  AL.  FoImmb  Field.  NDB  or  GPS 
RWY  20,  Amdt  2A  CANCELLED 

Culbnan.  AL.  Folsom  Field,  NDB  RWY  20. 
Amdt  2A 

|FR  Doc.  97-5898  Filed  3-10-fl7;  8:45  am) 
BIUJNG  CODE  4«10-19-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA0e9-4040.  PA078-4041,  PA083-4043; 
FRL-6697-7] 

Approval  and  Promulgatloii  of  Air 
QuaNty  Imptomantation  Plans: 
CommonwaaNh  of  Pennsylvania; 
Approval  of  Sourca-SpecmcfUCT 

AQB4CY:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Peimsylvania.  Thij  revision  establishes 
and  requires  reasonably  available 
control  technology  (RACT)  on  three 
major  sources.  The  intended  effect  of 
this  action  is  to  approve  soiut»-specific 
RACT  determinations  which  establish 
the  above-mentioned  requirements  in 
accordance  with  Clean  Air  Act  (CAA). 
This  action  is  being  taken  under  section 
110  of  the  CAA. 

DATES:  This  final  rule  is  effective  May 
12. 1997  unless  by  April  10. 1997. 
adverse  or  critical  comments  are 
received.  If  the  effective  date  is  delayed, 
timely  notice-will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold.  Chief.  Ozone/CO  & 
Mobile  Sources  Section.  Mailcode 
3AT21.  U.S.  Environmental  Protection 
Agency.  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  Region  m.  841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107;  5ie  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460; 
and  Permsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street.  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  MRXMATKM  CONTACT: 
Jeffrey  M.  Boylan.  (215)  566-2094.  at  the 
EPA  R^on  in  office  or  via  e-mail  at 
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boylan.jeftey®  epamail.epa.gov.  While 
information  may  be  requested  via  e- 
mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  III  address. 
SUPPtayiENTARY  information:  On  August 
1, 1995.  September  20. 1995.  December 
8.  1995  and  September  13. 1996.  the 
Ck)mmonwealth  of  1    -    sylvania 
submitted  formal  rt,v.3ions  to  its  State 
Implementation  Plan  (SIPl.  The  SEP 
revisions  that  are  the  subject  of  this 
rulemaking  consist  of  RACT 
determinations  for  three  individual 
sources  of  volatile  organic  compounds 
(VOCs)  located  in  Pennsylvania.  This 
rulemaking  addresses  those  operating 
permits  pertaining  to  two  facilities,  and 
one  facility  (Mercersburg  Tamiing 
Company)  with  no  plan  approval  or 
operating  permit  as  the  facility  has 
ceased  all  operations.  These  facilities 
are:  1)  DMi  Furniture,  Inc.  (Adams 
County).  2)  R.  R.  Donnelley  &  Sons 
Company — West  Plant  (Lancaster 
County).  3)  Mercersburg  Tanning 
Company— (Franklin  County). 

Pvirsuant  to  section  182(b)(2)  and 
(182(f)  of  the  CAA.  Pennsylvania  is 
required  to  implement  RACT  for  all 
major  VOC  and  NOx  sources  by  no  later 
than  May  31. 1995.  The  major  source 
size  is  determined  by  its  location,  the 
classification  of  that  area  and  whether  it 
is  located  in  the  ozone  transport  region 
(OTR).  which  is  established  by  the  CAA. 
The  Pennsylvania  portion  of  the 
Philadelphia  ozone  nonattainment  area 
consists  of  Bucks.  Chester.  Delaware. 
Montgomery,  and  Philadelphia  Counties 
and  is  classified  as  severe.  The 
remaining  counties  in  Pennsylvania  are 
classified  as  either  tnoderate  or  marginal 
nonattainment  areas  or  are*  designated 
attainment  for  ozone.  However,  under 
section  184  of  the  CAA,  at  a  minimum, 
moderate  ozone  nonattainment  area 
requirements  (including  RACT  as 
specified  in  secUon  182(b)(2)  and  182(f)) 
apply  throughout  the  OTR.  Therefore. 
RACT  is  applicable  statewide  in 
Pennsylvania.  The  August  1, 1995. 
September  20. 1995.  December  8. 1995, 
and  September  13,  1996,  Pennsylvania 
submittals  that  are  the  subject  of  this 
notice,  are  meant  to  satisfy  the  RACT 
requirements  for  three  sources  in 
Pennsylvania. 

Summary  of  SIP  Revision 

The  details  of  the  RACT  requirements 
for  the  source-specific  operating  permits 
can  be  found  in  the  docket  and 
accompanying  technical  support 
document.  Brifefly.  EPA  is  approving 
three  RACT  determinations  as  a  revision 
to  the  Pennsylvania  SIP.  Several  of  the 
operating  permits  contain  conditions 
irrelevant  to  the  determination  of  VOC 


or  NOx  RACT.  Consequently,  these 
provisions  are  not  being  included  in 
approval  for  VOC  or  NOx  RACT. 


RACT 

EPA  is  approving  the  operating  permit 
(OP  #01-2001)  for  DMi  Furniture.  Inc. 
located  in  Adams  County.  DMi 
Furniture,  Inc.  is  a  wood  furniture 
manufactiuer  and  is  considered  to  be  a 
major  soiute  of  VOC  emissions.  All  DMi 
spray  booths  use  air  assisted  airless 
application  of  coatings.  In  addition, 
hybrid  waterbome  systems  are  to  be 
used  for  certain  coating  operations.  DMi 
expects  a  VOC  emission  reduction  of 
approximately  38%  using  the 
reformulated  hybrid  waterbome  system. 
Operating  permit  (OP  #01-2001)  will 
require,  among  other  things.  VOC 
limitations  for  the  following  coatings: 
Catalyzed  Varnish  Topcoat— 1.8  lb 

VOC/lb  Solids 
Waterbome  Topcoat— 0.8  lb  VOC/lb 

Solids 
Basecoats— 0.2  lb  VOC/lb  Solids 
Print  Une  hiks— 0.5  lb  VOC/lb  Solids 
Print  Line  Sealers— 4.5  lb  VOC/lb  Solids 
Spray  Sealers  (tie  coat)— 3.9  lb  VOC/lb 
Solids 

The  permit  specifies  that  VOC 
emissions  from  this  facility  can  never 
exceed  370  TPY.  The  facility  is  also 
required  to  keep  monthly-records  of 
coating  usage.  VOC  emissions  including 
cleanup  solvents  such  that  compliance 
with  RACT  requirements  can  be 
determined. 

Although  the  25  Pa.  Code.  Section 
129.52  is  for  surface  coating  processes. 
Section  11  of  Table  I  has  not  been 
federally  approved,  subsequenUy 
requiring  this  RACT  determination  for 
DMi  Furniture.  Inc. 

EPA  is  approving  the  operating  permit 
(OP  #36-2026)  for  R.  R.  Donnelley  & 
Sons — West  Plant  located  in  Lancaster 
County.  R.  R.  Donnelley  &  Sons— West 
Plant  is  primarily  a  lithographic 
printing  facility  and  is  considered  to  be 
a  major  source  of  VOC  emissions.  The 
boilers  are  not  subject  to  NOx  RACT 
requirements  because  the  facilities 
potential  NOx  emissions  are  less  than 
100  TPY. 

The  five  (5)  heatset  web  offset 
lithographic  printing  presses  ink  and 
dampening  solutions  on  the  webs  are 
dried  by  evaporation  in  high  air  velocity 
natural  gas  fired  dryers,  with  VOC 
emissions  from  the  dryers  controlled  by 
two  (2)  thermal  oxidizers.  Operating 
Permit  (OP  #36-2026)  will  require, 
among  other  things,  that  destruction 
removal  efficiency  (DRE)  of  the  thermal 
oxidizers  be  at  least  90%  for  VOC's  and 
combustion  chamber  temperatures  be 
maintained  at  least  at  1375  °F.  With 
regard  to  capture  efficiency  parameters 


listed  in  the  permit,  no  actual  site 
testing  has  been  done  nor  has  a  protocol 
been  established  to  substantiate  CE 
figures  in  condition  #12.  VOC  content  of 
all  heatset  inks  and  fountain  solutions 
are  not  to  exceed  45%  and  3%  by 
weight  respectively. 

The  five  (5)  non-heatset  web  offset 
lithographic  and  two  (2)  letterpress 
printing  presses  are  not  controlled  by 
add-on  control  devices.  Operating 
Permit  (OP  #36-2026)  will  require, 
among  other  things,  that  VOC  content  of 
all  non-heatset  inks  and  fountain 
solutions  are  not  to  exceed  25%  and  3% 
by  weight  respectively. 

Permit  conditions  will  require 
cleaning  solutions  to  have  a  composite 
partial  vapor  pressure  not  to  exceed  10 
mm  Hg  at  20  °C  or  VOC  content  not  to 
exceed  30%  by  weight.  The  company 
will  limit  the  use  of  higher  vapor 
pressure  cleaning  solvents  to  less  than 
5%  by  weight  of  the  total  manual 
cleaning  solvents  used.  In  addition,  the 
company  must  keep  all  solvent  laden 
rags  in  closed  containers  when  not  in 
use  and  keep  all  containers  containing 
VOC's  tightly  closed  when  not  in  use. 
Condition  #6  requires  the  facility  to 
keep  applicable  records  and  reports  in 
accordance  with  25  Pa.  Code.  Chapter 
129.95  such  that  compliance  with  RACT 
requirements  can  be  determined.  , 
Therefore,  while  no  specific  CE  testing 
is  required  by  the  permit,  such  testing 
may  be  required  in  order  to  determine 
compliance  with  the  applicable  RACT 
requirements. 

Although  the  entire  Mercersburg 
Tanning  Company  facility  ceased 
operations  in  October  1994.  25  PA. 
Code.  Chapter  127.  Subchapter  E  does 
not  allow  ERCs  to  be  generated  for 
emission  reductions  otherwise  required 
by  mandated  programs.  RACT  is  such 
an  applicable  program  for  Mercersburg 
Tanning  Company.  Therefore.  EPA  is 
approving  a  RACT  determination  for 
Mercersburg  Tanning  Company  (no 
permits  due  to  facility  shutdown) 
located  in  Franklin  County.  RACT  for 
the  facility  is  determined  to  be: 

— Transfer  of  all  leather  coating  operations  to 
Spray  Lines  A.  B.  and  C  beginning  the 
phaseout  in  October  1993. 

— Spray  Lines  A  and  B.  applying  solvent 
based  coating,  vented  to  a  Regenerative 
Thermal  Oxidizer  (RTO).  Based  on  testing 
resulte  performed  in  May  1993, 100% 
capture  plus  a  destruction  efficiency  of 
97%  used  to  calculate  VOC  emissions  from 
Lines  A  and  B. 

— Spray  Line  C,  applying  water  based 
coatings  (water  content  70-90%  by 
volume).  CkMting  restrictions  on  Line  C 
limited  to  the  following:  3.5  lb  VOC/gal 
(less  water)  for  base  coats  and  2.8  lb  VOC/ 
gal  (less  water)  for  intermediate  coat. 


— Cleaning  solvents  associated  with  Lines  A 
and  B  took  place  within  booths  and  vented 
to  RTO.  Water  utilized  as  cleaning  solvent 
for  Line  C. 

Mercersburg  Tanning  Company  was  a 
leather  coating  operations  facility  and 
considered  a  major  source  of  VOC 
emissions.  In  addition.  EPA  is  using  this 
document  to  recognize  the  emission 
reduction  credits  (ERCs)  generated  by 
the  shutdown  of  the  Mercersburg 
Tanning  Company  facility;  a  total  of  20 
tons  of  VOC  per  year. 

The  source-specific  RACT  emission 
limitations  that  are  being  approved  into 
the  Pennsylvania  SIP  are  those  that  were 
submitted  on  August  1. 1995.  September 
20. 1995.  December  8, 1995  and 
September  13, 1996,  and  are  the  subject 
of  this  rulemaking  notice.  These 
emission  limitations  will  remain  unless 
and  until  they  are  replaced  pursuant  to 
40  CFR  part  51  and  approved  by  the 
U.S.  EPA. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication.  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  May  12. 1997 
unless,  by  April  10, 1997,  adverse  or 
critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  May  12.  1997. 

Final  Action 

EPA  is  approving  three  source- 
specific  RACT  determinations,  two  of 
which  involve  operating  permits  and 
one  (Mercersburg  Tanning  Company) 
which  does  not  involve  any  type  of 
permit. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 


relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  .3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995.  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  irom  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

The  EPA's  actions  imder  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SEP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions"  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 


accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 


D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action,  pertaining  to  the  RACT 
approval  for  DMi  Furniture,  Inc.  R.R. 
Donnelley  &  Sons — West  Plant,  and 
Mercersburg  Tanning  Company,  must  be 
filed  in  the  United  State^Court  of 
Appeals  for  the  appropriate  circuit  by 
May  12, 1997.  filing  a  pedtion  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 
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List  of  Sul^ts  in  40  CFR  Part  52 

Enviromnental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  13,  1997. 
William  T.  Wisnie%vski. 

Acting  Regional  Administrator,  Region  ID. 
40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  foUows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraphs  (c}(114)  to  read  as 
follows: 

S  52.2020    ktentiflcation  of  plan. 

*         *         «         *         • 

(c)*  •  * 

(114)  Revisions  to  the  Pennsylvania 
Regulations  Chapter  129.91  through 
129.95  pertaining  to  VCX:  and  NOx 
RACT,  submitted  on  August  1,  1995, 
September  20. 1995,  December  8,  1995 
and  September  13, 1996  by  the 
Pennsylvania  Department  of 
Environmental  Protection: 

(i)  Incorporation  by  reference. 

(A)  Foiu-  letters  dated  August  1,  1995, 
September  20. 1995,  December  8,  1995 
and  September  13, 1996  from  the 
l*ennsylvania  Department  of 
Environmental  Protection  transmitting 
three  source-specific  RACT 
determinattons;  two  of  which  involve 

.operating  pennits  and  one  (Mercersburg 
Tannin^ComiMny)  which  does  not 
involve  any  type  of  permit.  The  three 
sources  are: 

(1)  DMi  Furniture,  Inc.  (Adams 
County) — wood  furniture  manufacturer. 

[2)  R.  R.  Donnelley  &  Sons  Company, 
West  Plant  (Lancaster  County) — printing 
facility. 

(J)  Mercersburg  Tanning  Company 
(Franklin  County) — leather  coating 
facility. 

(B)  Operating  Permits  (OP): 

(1)  DMi  Furniture,  Inc.— OP  #01- 
2001.  effective  lune  13,  1995,  except  for 
the  expiration  date  of  the  operating 
permit. 

(2)  R.R.  Donnelley  &  Sons  Company, 
West  Plant— OP  #36-2026.  effective  July 
14, 1995,  except  for  the  expiration  date 
of  the  operating  permit  and  the  parts  of 
conditions  5,  9b  &  20  pertaining  to 
Hazardous  Air  Pollutants  (HAP's). 

(ii)  Additional  material. 
(A)  Remainder  of  August  1,  1995. 
September  20, 1995.  December  8, 1995 


and  September  13. 1996  State  submittals 
pertaining  to  DMi  Furniture,  Inc,  R.  R. 
Donnelley  &  Sons — West  Plant,  and 
Mercersburg  Tanning  Company. 

3.  Section  52.2037  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

§  5^2037    Control  Strategy:  Cartion 
monoxide  and  Ozone. 

***** 

(h)  VOC  RACT  determination  for  four 
emission  units  at  Mercersburg  Tanning 
Company — Franklin  County:  Spray 
Lines  3  thru  7,  Attic  Line.  Spray  Lines 
A  and  B,  Spray  Line  C.  The  VOC  RACT 
determination  is  as  follows:  for  Spray 
Lines  3  thru  7;  all  work  transferrexl  to 
Spray  Lines  A  and  B,  for  Attic  Line;  all 
work  transferred  to  Spray  Line  C,  for 
Spray  Lines  A  and  B;  vented  to  a 
Regenerative  Thermal  Oxidizer  (RTO) 
with  required  100%  capture  efficiency 
and  97%  destruction  efficiency,  for 
Spray  Line  C;  coating  restrictions  of  3.5 
lb  VOC/gal  (less  water)  on  base  coats 
and  2.8  lb  VOC/gal  (less  water)  on 
intermediate  coats.  VOC  RACT  for 
cleaning  solvents  associated  with  Lines 
A  and  B  vented  to  RTO  and  water 
utilized  as  cleaning  solvent  for  Line  C. 

IFR  Doc.  97-5974  Filed  3-10-97;  8:45  ami 
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40  CFR  Par<  86 
FRL-«702-3] 

Extension  of  Interim  Revised  Durability 
Procedures  for  Light-Duty  Vehicles 
and  Light-Duty  Trucks 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Removal  of  direct  final  rule 

amendments. 

SUMMARY:  On  November  15,  1996,  EPA 
published  a  direct  final  rule  extending 
the  applicability  of  durability 
regulations  for  light  duty  vehicles  and 
light  duty  trucks  [61  FR  586181.  This 
action  was  published  without  prior 
approval  because  EPA  anticipated  no 
adverse  comments.  Due  to  the  receipt  of 
an  adverse  comment,  EPA  is  removing 
the  amendments  made  by  the  direct 
final  rule  and  restoring  the  regulatory 
text  that  existed  prior  to  the  direct  final 
rule. 

EFFECTIVE  DATE:  March  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Hormes,  Environmental 
Protection  Agency,  Office  of  Air  and 
Radiation,  (313)  668-^502,  2565 
Plymouth  Road,  Ann  Arbor,  MI  48105. 
SUPPLEMENTARY  INFORMATION:  On 
November  15,  1996,  EPA  published  in 
the  Federal  Register  a  direct  final  rule 


extending  indefinitely  the  applicability 
of  durability  regulations  for  light  duty 
vehicles  and  fight  duty  trucks  (61  FR 
58618).  The  direct  final  rule  was 
published  without  prior  proposal  in  the 
Federal  Register  with  a  provision  for  a 
thirty  day  comment  period  and  a 
statement  that  if  adverse  or  critical 
comments  were  received  by  this  time, 
the  rule  would  be  withdrawn  and 
resubmitted  as  a  proposed  rule.  Due  to 
the  receipt  of  an  adverse  comment 
within  the  comment  period.  EPA  is 
removing  the  amendments  made  by  the 
direct  final  rule  and  is  resubmitting 
those  amendments  in  a  separate  action 
published  elsewhere  in  this  issue  of  the 
Federal  Register  as  a  proposal.  Because 
the  effective  date  of  the  direct  final  rule 
was  January  14, 1997.  the  regulatory 
language  which  was  amended  has  been 
changed  to  read  as  it  did  prior  to  the 
direct  final  rule. 

List  of  Subjects  in  40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Motor  vehicle  pollution.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  4.  1997. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  86  of  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  part  86 
condnues  to  read  as  follows: 

Authority:  Sections  202.  203,  205.  206, 
207,  208.  215,  216,  217,  and  301(a),  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C.  7521, 
7522,  7524,  7525,  7541,  7542,  7549.  7550, 
7552,  and  7601(a)). 

§  86.094-1 3    [Amended] 

2.  hi  §86.094-13,  paragraphs  (a)(1). 
(c)(1).  (d)(1).  (e)(1),  and  (f)(1)  are 
amended  by  revising  the  words  "1994 
and  beyond"  to  read  "1994  through 
1998". 

§86.094-.26    [Amended] 

3.  In  §  36  094-26,  paragraphs  (a)(2), 
(b)(2)(i),  and  (b)(2)(ii)  are  amended  by 
revising  the  words  "1994  and  beyond" 
to  read  "1994  through  1998". 

(FR  Doc.  97-5878  Filed  3-10-97;  8:45  am) 
biiLnocooc  asao-ao-p 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  25  and  87 

[IB  Docket  No.  95-91;  GEN  Docket  No.  90- 
357;  FCC  97-70] 

Digital  Audio  Radio  Service  in  the 
2310-2360  MHZ  Frequency  Band 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  Rule. 


SUMMARY:  After  carefully  reviewing  the 
comments  and  information  the 
Commission  received  following 
issuance  of  the  Notice  of  Proposed 
Rulemaking,  concerning  service  and 
licensing  rules  for  the  Digital  Audio 
Radio  Service  (DARS)  in  the  2310-2360 
MHZ  frequency  bands,  the  Commission 
reached  the  following  conclusions.  The 
Commission  will  license  satellite  DARS. 
Opponents  of  the  new  service  have  not 
shown  that  its  potential  adverse  impact 
on  local  radio  service  outweighs  its 
potential  benefits.  Based  on  the  record, 
the  Commission  finds  that  an 
economically  viable  satellite  DARS 
system  will  require  at  least  12.5  MHz  of 
spectrum.  Although  the  Commission 
has  allocated  50  MHz  of  spectnim  for 
satellite  DARS  in  die  S-band  (2310- 
2360  MHz),  recently  enacted  legislation 
directs  the  Commission  to  reallocate  25 
MHz  of  that  spectrum  for  any  services 
consistent  with  the  intemadonal 
allocadon  and  to  assign  licenses  for  that 
25  MHz  by  auction.  Accordingly,  in  this 
proceeding  the  Commission  will 
designate  only  two  licenses  for  satellite 
DARS  in  the  25  MHz  that  remains  in  the 
part  of  the  S-band  allocated  for  satellite 
DARS.  The  Commission  will  award  both 
satellite  DARS  licenses  using 
competitive  bidding,  as  it  proposed  in 
the  NPRM.  to  resolve  mutual  exclusivity 
among  the  current  applicants,  under  the 
auction  rules  they  adopt  today.  The 
Commission  also  adopts  service  rules 
for  satellite  DARS  licensees,  including 
milestone  requirements.  Three  of  the 
four  DARS  applicants  applied  for 
pioneer's  preferences.  However, 
following  unanimous  recommendations 
from  a  panel  of  satellite  experts  that  no 
pioneer's  preferences  be  granted  for 
satellite  DARS  all  three  applicants  have 
withdrawn  their  applications.  The 
intended  effect  of  this  action  is  to 
establish  rules  and  policies  for  the 
DARS  service  in  the  2310-2360  MHz 
frequency  band. 

EFFECTIVE  DATE:  The  new  and  amended 
rules  in  Sections  25.144,  25.201.  25.202. 
25.214  and  87.303  shall  become 
effective  April  10, 1997;  the  new  rules 
in  Sections  25.401.  25.402.  25.403. 


25.404,  25.405,  and  25.406  shall  become 
effective  March  11.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosalee  Chiara  at  (202)  418-0754  or  Ron 
Repasi  at  (202)  418-0768  with  the 
International  Bureau  or  Amy  Zoslov  or 
Christina  Eads  Clearwater  at  (202)  418- 
0660  with  the  Wireless 
Telecommunications  Bureau. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Report  and  Order  and 
Memorandum  Opinion  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
in  IB  Docket  No.  95-91;  GEN  Docket  No. 
90-357;  RM  No.  8610;  PP-24;  PP-86; 
and  PP-87.  FCC  No.  97-70  (adopted  and 
released  March  3. 1997).  The  complete 
text  of  the  Report  and  Order  and 
Memorandum  Opinion  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street.  N.W.,  Washington.  D.C.  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services 
(202)  857-3800,  2100  M  Street.  N.W.. 
Suite  140.  Washington,  D.C.  20037. 

Synopsis  of  the  Report  and  Order  and 
Memorandiun  Opinion  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 

1.  The  Commission  will  summarize 
the  background  in  this  proceeding, 
which  is  described  in  greater  detail  in 
die  NPRM.  60  FR  35166,  (July  6, 1995) 
and  in  prior  orders.  Satellite  CD  Radio, 
Inc.  (CD  Radio)  initiated  this  proceeding 
in  1990  by  filing  a  petition  to  allocate 
spectrum  for  satellite  DARS  and  an 
application  to  provide  the  service.  In 
February  1992,  Uie  World 
Administrative  Radio  Conference 
(WARC-92)  adopted  international 
frequency  allocations  for  Broadcasting 
Satellite  Service  (BSS)  (sound)(the 
international  term  for  satellite  DARS). 
Internationally,  this  band  is  also 
allocated  on  a  primary  basis  to 
radiolocation  services  and  fixed  and 
mobile  terrestrial  services.  In  November 
1992,  the  Commission  established  a 
proceeding  to  allocate  satellite  DARS 
spectrum  domestically  and  announced  a 
December  15, 1992  cut-off  date  for 
satellite  DARS  license  applications  to  be 
considered  with  CD  Radio's.  Of  die  six 
license  applicants  that  filed  before  the 
cut-off;  four  remain:  CD  Radio, 
Primosphere  Limited  Partnership 
(Primosphere).  Digital  Satellite 
Broadcasting  Corporation  (DSBC)  and 
American  Mobile  Radio  Corporation 
(AMRC).  In  January  1995,  the 
Commission  allocated  die  2310-2360 
MHz  band  for  satellite  DARS  on  a 
primary  basis. 


2.  In  the  June  1995  NPRM,  the 
Commission  posed  many  questions 
about  satellite  DARS.  The  Commission 
requested  detailed  information  on  the 
new  service's  potential  economic 
impact  on  terrestrial  broadcasters.The 
NPRM  asked  about  the  most  appropriate 
service  design  and  regulatory 
classification.  The  Commission  sought 
comment  on  what  public  interest 
obligations  to  impose  and  queried 
whether  providers  should  be  permitted 
to  offer  ancillary  services.  The  NPRM 
proposed  three  possible  licensing 
options  and  rules  to  allow  expeditiotis 
licensing  after  an  option  was  chosen. 
After  the  NPRM  was  released,  th» 
Appropriations  Act  directed  the 
Commission  to  reallocate  spectrum  at 
2305-2320  MHz  and  2345-2360  MHz 
for  all  services  consistent  with 
international  allocations  and  to  award 
licenses  in  that  portion  of  the  band 
using  competitive  bidding.  As  a 
consequence,  the  licenses  designated 
piusuant  to  this  order  will  be  in  the 
spectrum  between  2320  and  2345  MHz. 

3.  In  the  NPRM  and  in  prior  orders, 
the  Commission  discussed  the  benefits 
of  satellite  DARS  proffered  by  the 
proponents.  These  include  introduction 
of  a  new  radio  service  to  the  public,  a 
national  distribution  of  radio  *  ^ 

programming  to  all  areas,  including 
underserved  and  unserved  areas  and 
population  groups,  the  creation  of  jobs 
and  the  promotion  of  technological 
development  in  the  satellite  and 
receiver  industries,  and  the 
improvement  of  U.S.  competitiveness  in 
the  international  economy.  The 
Commission  sought  comment  on  its 
tentative  conclusion  that  satellite  DARS 
offers  substantial  public  benefits. 

4.  The  Commission  also  invited 
detailed  comment  and  information  on 
the  economic  impact  of  satellite  DARS 
on  existing  radio  broadcMters.  It 
acknowledged  the  high  level  of  concern 
that  terrestrial  broadcasters  have 
expressed  about  satellite  DARS.  In 
addition  to  three  associations  of 
broadcasters,  more  than  one  hundred 
terrestrial  radio  station  owners  or 
operators  have  submitted  individual 
letters  opposing  satellite  DARS. 

5.  Recognizing  the  significant  public 
value  of  terrestrial  radio  service,  the 
Commission  must  weigh  the  potential 
public  interest  benefits  of  satellite  DARS 
against  its  potential  adverse  impact  on 
terrestrial  radio.  This  impact  is  relevant 
"to  the  extent  that  [it]  would  predictably 
lead  to  serious  loss  of  important  services 
to  consiuners,  taking  into  account  the 
potential  for  future  enhancements  of 
terrestrial  broadcasting  by  the 
introduction  of  new  technologies."  In 
the  NPRM.  the  Commission  emphasized 
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that,  pursuant  to  Section  7  of  the 
Conununications  Act,  opponents  of  a 
new  technology,  such  as  satellite  DARS, 
bear  the  burden  of  demonstrating  that  it 
is  inconsistent  with  the  public  interest. 
The  Commission  has  previously  noted 
that.  "[t]he  public  interest  in  this  regard 
is  the  provision  of  services  of  value  to 
the  listening  public  and  includes  the 
protection  of  competition,  not 
competitors." 

6.  Satellite  DARS  can  offer  high- 
quality  radio  signals  to  listeners  who 
currently  receive  few  terrestrial  radio 
signals.  Commenters  disagree 
concerning  how  many  people  are 
underserved  by  local  radio.  One 
respondent  submitted  a  county-based 
analysis  of  listiening  diaries  contending 
that  only  6,100  people  in  the  U.S.  aged 
12  and  over  receive  less  than  six  radio 
signals.  However,  that  study  defined  a 
station  as  "covering"  a  U.S.  county  if 
even  one  diary  recorded  having  received 
its  signal.  Given  that  AM  signals  travel 
long  distances  at  night  and  that  such 
skywave  signals  fluctuate  significantly 
even  when  usable,  the  Commission 
believes  that  such  diary  evidence  may 
not  accurately  indicate  the  size  of  the 
population  that  receives  radio  signals. 

7.  One  study  indicates  that  722,102 
persons  (0.3%  of  the  U.S.  population) 
are  covered  by  no  FM  stations,  2.4 
million  persons  (1.0%  of  the  U.S. 
population)  are  covered  by  one  or  fewer 
FM  stations,  and  22  million  persons 
(8.9%  of  the  U.S.  population)  are 
covered  by  five  or  fewer  FM  stations. 
The  NAB  criticized  this  study,  however, 
because  it  does  not  include  AM  radio 
stations,  even  though  more  than  40%  of 
all  radio  stations  are  AM  stations  and 
even  though  AM  signals  often  travel 
much  further  than  FM  signals  at  night. 
AM  signals,  due  to  limited  bandwidth* 
and  greater  susceptibility  to  noise  and 
interference,  do  not  provide  as  high 
fideUty  sound  as  FM  signals.  Thus,  FM 
signal  quality  may  be  closer  to  the 
quality  of  that  satellite  DARS  would 
provide.  While  the  Commission  is 
unable  to  esiimate  an  exact  figure  for  the 
number  of  (>otential  radio  listeners  who 
are  ciurently  underserved,  it  finds  that 
the  record  is  sufficient  to  indicate  that 

a  significant  number  of  persons  in  the 
U.S.  receive  few  high-quality  audio 
signals.  Satellite  DARS  offers  the 
substantial  benefit  of  providing  these 
persons  with  many  additional  high- 
quality  audio  signals. 

8.  It  is  the  Commission's  view  that 
satellite  DARS  will  particularly  benefit 
communities  where  terrestrial  broadcast 
service  is  less  abundant.  The  record 
shows  that  counties  with  smaller 
populations  have  fewer  radio  stations 
and  that  smaller  markets  have  fewer 


radio  formats.  The  33.2%  of  the  U.S. 
population  living  in  the  top  ten  radio 
markets  have  access  to  an  average  of  26 
formats,  while  the  18%  of  the  U.S. 
population  living  in  radio  markets 
ranked  100-261  have  access  to  an 
average  of  only  14.9  formats.  Persons 
living  outside  these  261  ranked  markets 
are  likely  to  have  still  fewer  radio 
formats  available.  Given  that  each 
satellite  DARS  applicant  proposes  to 
provide  20  or  more  channels 
nationwide,  satellite  DARS  would 
significantly  reduce  the  proportional 
discrepancy  in  the  geographic 
distribution  of  radio  service. 

9.  Moreover,  satellite  DARS  can 
provide  new  services  that  local  radio 
inherently  cannot  provide.  With  its 
national  reach,  satellite  DARS  could 
provide  continuous  radio  service  to  the 
long-distance  motoring  public,  persons 
living  in  remote  areas,  and  may  offer 
new  forms  of  emergency  services. 

10.  Satellite  DARS  may  also  be  able  to 
foster  niche  programming  because  it  can 
aggregate  small,  nationally  dispersed 
listener  groups  that  local  radio  could 
not  profitably  serve.  Commenters 
suggest  that  satellite  DARS  could  fulfill 
a  need  for  more  educational 
programming,  rural  progranuning, 
ethnic  programming,  religious 
programming,  and  specialized  musical 
programming.  One  nationally 
representative  survey  found  that  10— 
27%  of  the  respondents  indicated  a 
strong  interest  in  accessing 
progranuning  formats  that  are  not 
widely  available.  Evidence  from  a 
survey  by  the  National  Endowment  for 
the  Arts  suggests  that  niche  marketing 
opportunities  exist  for  some  of  the  less 
popular  radio  formats. 

11.  The  Commission  believes  that 
licensees  will  have  an  incentive  to 
diversify  program  formats  and  thereby 
provide  valuable  niche  progranuning. 
The  Commission  recognizes  that 
satellite  DARS  licensees  are  likely  to 
provide  the  programming  that  is  most 
profitable.  Nonetheless,  given  that  the 
Commission  anticipates  each  satellite 
DARS  licensee  will  control  more  than 
20  channels,  each  licensee  will  have  an 
incentive  to  diversify  progranuning  so 
that  one  channel  will  not  directly 
compete  with  another  channel  that  the 
licensee  itself  controls.  The  Commission 
has  noted  the  importance  of  this 
incentive,  particularly  with  respect  to 
entertainment  programming,  in  other 
proceedings. 

12.  hi  the  NPRM,  the  Commission 
tentatively  concluded  that 
implementation  of  satellite  DARS  would 
foster  the  development  of  new 
technology.  NAB  has  argued  that  U.S. 
implementation  of  satellite  DARS  is  not 


necessary  to  advance  satellite  DARS 
technology.  While  this  may  be  true,  the 
Commission  nevertheless  believes  that 
U.S.  implementation,  by  providing 
large-scale  meuket-based  consumer 
feedback  and  increased  economic 
incentives  for  further  technological 
advances,  would  foster  faster  and  more 
customer  oriented  development. 

13.  The  Commission  concludes  that 
licensing  operators  to  provide  satellite 
DARS  will  yield  substantial  benefits  to 
consumers.  The  Commission  now 
evaluates  whether  opponents  have  met 
their  burden  of  showing  that  these 
benefits  are  outweighed  by  the  potential 
harm  to  listeners  from  potential  loss  of 
terrestrial  service  resulting  bom 
increased  competition  from  satellite 
DARS. 

14.  In  the  NPRM,  the  Commission 
sought  comment  on  the  effect  of  satellite 
DARS  on  terrestrial  radio  listenership. 
The  Commission  explicitly  requested 
conunenters  to  consider  the 
characteristics  of  satellite  DARS  that 
distinguish  it  from  terrestrial  radio. 
Commenters  often  failed  to  do  so. 
Instead,  several  commenters  implicitly 
assumed  that  satellite  DARS"  effect  on 
local  radio  would  be  similar  to  the  effect 
from  competition  generated  by  new 
local  radio  stations.  Given  the 
distingviishing  featiues  of  satellite 
DARS — it  is  a  national  service,  it  will 
require  new  and  relatively  costly 
equipment,  and  it  may  be  offered  vi^ 
paid  subscription — the  Commission 
finds  that  the  effect  of  satellite  DARS  on 
terrestrial  radio  is  likely  to  be 
significantly  smaller  than  the  effect  of 
additional  terrestrial  radio  stations. 

15.  For  example,  one  commenter 
includes  a  consumer  survey  which 
suggests  that  satellite  DARS  would 
cause  a  decline  of  11.6%  in  terrestrial 
radio  listenership.  The  appropriate 
interpretation  of  this  figiu«  is  not  clear, 
however,  because  the  survey  did  not 
take  into  account  the  potential  cost  to 
the  consiuner  of  satellite  DARS 
equipment,  and  the  subscription  fee 
included  in  the  survey  was  only  half  of 
what  one  satellite  DARS  applicant  (CD 
Radio)  has  proposed.  Moreover,  the 
survey  failed  to  consider  the  possible 
introduction  of  terrestrial  DARS  in 
assessing  consumer  interest  in  satellite 
DARS.  For  these  reasons  the 
Commission  believes  that  this  survey 
may  overestimate  the  likely  decline  in 
terrestrial  radio  listenership.  And  yet 
even  in  this  survey  80%  of  respondents 
indicated  that  they  would  not  reduce 
the  time  they  spend  listening  to 
terrestrial  radio  if  satellite  DARS  was 
available.  However,  the  Commission 
realizes  that  surveys  of  predicted 
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consumer  response  to  a  new  and  untried 
service  may  be  somewhat  unreliable. 

16.  By  analogy,  the  diffusion  of  other 
new  services  and  technologies  may 
provide  valuable  perspective  on  the 
time  period  in  which  satellite  DARS' 
may  affect  terrestrial  radio  listenership. 
In  1994,  sbc  years  after  their 
introduction,  CD  players  were  in  just  3.2 
percent  of  all  automobiles.  This 
experience  is  recent,  involves  high- 
quality  audio  service  and  roughly 
comparable  equipment  costs,  and  relates 
to  automobiles,  perhaps  the  most  likely 
market  for  satellite  DARS  receivers.  On 
the  other  hand,  for  the  first  few  years 
after  CD  players'  introduction  there 
were  significant  technical  problems 
with  their  operation  in  automobiles,  and 
CD  players  are  less  convenient  to 
operate  than  radios.  These  factors  may 
have  reduced  the  rate  at  which  CD 
players  were  installed  in  cars. 
Nonetheless,  CD  players  offer  a  useful 
example  by  which  to  evaluate  the 
penetration  profile  for  satellite  DARS 
receivers.  Given  anticipated  satellite 
launch  dates  for  satellite  DARS 
applicants  (1998-1999)  and  the  example 
of  the  diffusion  of  CD  players,  the 
Commission  believes  it  is  reasonable  to 
project  that  by  about  2005  the  over-all 
penetration  rate  of  satellite  DARS 
receivers  in  radio  listening 
environments  may  not  be  significantly 
greater  than  4%. 

17.  Estimating  listening  time 
diversion  depends  on  the  share  of 
listening  time  allocated  to  satellite 
DARS  when  the  listener  has  a  choice 
between  satellite  DARS  and  terrestrial 
radio.  Dravdng  an  analogy  with  the 
diffusion  of  cable  services  indicates  thaL 
established  programming  loses  audience 
share  relatively  slowly.  In  1984,  about  a 
decade  after  the  introduction  of 
premium  cable  services  and  the 
development  of  24  to  36  channel  cable 
TV  systems,  cable  channels  attracted 
14%  of  television  viewing  time.  After 
another  decade,  the  share  of  cable 
channels  in  television  viewing  time  rose 
to  30%.  An  important  weakness  in  this 
analogy  is  that  the  difference  between 
cable  programming  and  network 
programming  during  this  period  is 
probably  significantly  greater  than  will 
be  the  difference  between  satellite 
DARS  programming  and  terrestrial  radio 
progranuning.  Nonetheless,  the 
Commission  believes  that  owners  of 
sateUite  DARS  receivers  will  continue  to 
allocate  a  significant  share  of  their 
listening  time  to  terrestrial  radio  in 
order  to  hear  music  or  news  of  local 
interest  Even  with  rapid,  further 
penetration  of  satellite  DARS  receivers, 
the  Commission  expects  that  satellite 


DARS"  share  of  radio  listening  time  will 
grow  relatively  slowly  over  decades. 

18.  In  the  NPRM,  the  Commission 
asked  parties  to  consider  advertising 
revenues  that  terrestrial  radio  might  lose 
because  of  satellite  DARS.  The  record 
indicates  two  possible  causes  of 
terrestrial  radio  revenue  loss: 
competition  with  satellite  DARS  for 
advertising  dollars  and  competition 
with  satellite  DARS  for  listeners' 
attention. 

19.  While  the  Commission  recognizes 
that  satellite  DARS  has  significant 
competitive  advantages  in  offering 
advertising  to  a  national  audience  with 
satellite  DARS  receivers,  several  factors 
may  limit  the  possible  significance  to 
terrestrial  radio  of  such  additional 
competition.  First,  at  this  time,  only  one 
out  of  the  four  satellite  DARS  applicants 
has  indicated  an  intention  to  implement 
its  system  on  a  non-subscription, 
advertiser-supported  basis.  Second,  a 
large  share  of  the  national  radio 
audience  is  not  likely  to  have  satellite 
DARS  receivers,  at  least  for  a  significant 
period  of  time.  Third,  national 
advertising  revenue  amounts  to  only 
18%  of  terrestrial  radio  advertising 
revenue  and  is  on  average  less 
important  for  small-market  stations  than 
for  large-market  stations.  Local 
advertising  revenue  is  much  more 
important  than  national  advertising 
revenue  for  terrestrial  radio's  viability 
and  prevalence,  and,  at  this  time,  the 
Commission  has  no  evidence  that 
satellite  DARS  would  be  able  to 
compete  for  local  advertising  revenue. 

20.  More  important  to  terrestrial  radio 
is  possible  competition  with  satellite 
DARS  for  listener  attention  because  this 
new  offering  could  reduce  the  size  of 
the  local  listening  audience  available  for 
terrestrial  radio  stations  to  sell.  The 
Commission  recognizes  that  a  decrease 
in  the  audience  size  could  lead  to  some 
reduction  in  terrestrial  station  revenues. 
As  discussed  above,  however,  the 
Commission  believes  the  reduction 
would  be  modest,  although  the  record 
leaves  room  for  significant  uncertainty. 

21.  Commenters  have  not  fully 
analyzed  the  relationship  between 
reductions  in  listenership  and    . 
reductions  in  revenue.  The  Commission 
does  not  necessarily  agree  with  those 
commenters  who  assert  that  terrestrial 
radio  station  revenue  will  fall  one-for- 
one  with  any  fail  in  listenership. 
Because  the  price  of  local  radio 
advertising  may  rise,  the  effect  on  local 
radio  revenue  may  be  smaller  than  the 
effect  on  listenership.  However, 
regardless  of  the  precise  relationship, 
the  Commission  does  assume  that  a 
decrease  in  listenership  will  lead  to  a 


decrease  in  advertising  revenues,  if 
other  variables  are  held  constant 

22.  In  the  NPRM,  the  Conunission 
asked  questions  about  the  impact  of 
satellite  DARS  on  the  financial  viability 
of  local  broadcast  stations.  In  general, 
the  Commission  encourages  competition 
for  the  provision  of  telecommunications 
services  wherever  possible  and  removes 
barriers  for  new  competitors. 
Commenters  differ  sharply  on  the  effect 
of  satellite  DARS  on  the  profitability  of 
terrestrial  stations,  with  estimates  of  the 
reduction  in  terrestrial  stations' 
profitability  spanning  2.1-3.5%  to 
52%-122%.  The  wide  range  of  these 
estimates  do  not  allow  the  Commission 
to  judge  the  effect  of  satellite  DARS  on 
terrestrial  stations'  profitability.  The 
Kagan  Study,  by  focusing  on  historical 
indicators  of  revenue  and  profitability 
and  not  considering  the  time  path  for 
satellite  DARS  diffusion,  likely 
overestimates  the  potential  impact  of 
satelhte  DARS  on  terrestrial  stations 
profitability.  The  MTA  Study's  audience 
diversion  figiues  are  lower  than  what 
the  Commission  believes,  and  the 
Commission  questions  the  relevance  of 
their  use  of  the  ratio  of  satelhte  DARS 
receiver  owners  to  the  total  U.S.  * 

population,  given  that  segments  of  the 
population,  such  as  infants,  are  not 
potential  satellite  DARS  owners.  The 
Commission  also  finds  their  revenue 
loss  projections  to  be  unsubstantiated 
and  unconvincing. 

23.  The  record  supports  a  finding  that 
the  impact  of  satellite  DARS  would 
likely  be  greater  on  small-market 
terrestrial  stations  than  large-market 
terrestrial  stations.  This  result  is  not 
surprising  because  it  is  likely  that  the 
introduction  of  a  30-channel  satellite 
DARS  system  could  divert  a  larger  share 
of  the  audience  in  a  market  with  only 

6  stations  than  in  a  market  with  60 
stations.  Nonetheless,  the  record  does 
not  establish  that  any  predicted 
reduction  in  station  profitability  would 
harm  overall  station  viability. 

24.  In  fact,  the  record  sug^ts  that 
profitability  figures  may  be  a  weak  * 
indicator  of  radio  station  viability.  The 
wide  range  in  the  audience  size 
distribution  for  existing  radio  stations 
suggests  that  most  radio  stations  could 
remain  viable  given  plausible  audience 
reductions  due  to  sateUite  DARS. 

Despite  evidence  that  a  large  percentage 
of  radio  stations  are  experiencing  losses, 
there  is  also  evidence  that  overall  the 
industry  is  very  healthy.  The  value  of 
radio  station  purchases  in  1996  was 
315%  higher  than  in  1995  and  radio 
station  values  as  a  multiple  of  cash  flow 
also  rose  sharply.  Factors  such  as  debt 
financing  and  start-up  costs  may  explain 
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why  radio  stations  would  stay  in 
business  while  reporting  losses. 

25.  The  concern  about  licensing 
satellite  DARS  focuses  on  its  impact  on 
the  provision  of  locally  oriented  radio 
service.  Satellite  DARS  proponents 
aigue  that  the  ability  to  offer  local 
content  will  give  terrestrial  broadcasters 
a  competitive  advantage.  Terrestrial 
broadcasters  argue  that  providing  local 
content  is  a  public  service  that  depends, 
in  effect,  on  cross-subsidization  from 
more  profitable  programming. 

26.  The  Commission  concludes  that 
the  record  lacks  systematically  sampled, 
quantitative  evidence  about  the 
listening  time,  revenue  base,  and 
profitability  of  local  content. 
Nonetheless,  if  local  content  were 
relatively  unprofitable  for  every  station, 
one  would  expect  competition  among 
terrestrial  stations  to  result  in  minimal 
local  programming  on  most  stations.  Yet 
the  record  indicates  that  such  analysis 
is  not  necessarily  accurate;  despite 
vigorous  competition  among  stations, 
some  stations  provide  much  local 
programming,  while  others  provide 
relatively  little.  Competition  from 
satellite  DARS  may  create  incentives  for 
at  least  some  terrestrial  stations  to 
increase  their  emphasis  on  local 
progranuning  in  order  to  attempt  to 
differentiate  their  service  from  satellite 
DARS.  It  is  unclear  the  degree  to  which 
that  might  affect  overall  station  profits. 

27.  In  sum.  although  healthy  satellite 
DARS  systems  are  likely  to  have  some 
adverse  impact  on  terrestrial  radio 
audience  size,  revenues,  and  profits,  the 
record  does  not  demonstrate  that 
licensing  satellite  DARS  would  have 
such  a  strong  adverse  impact  that  it 
threatens  the  provision  of  local  radio 
service. 

28.  The  Commission  also  notes  that     " 
revenue  of  terrestrial  radio  is  projected 
to  grow  at  a  real  (inflation  adjusted)  rate 
of  about  4%  per  year.  Such  projected 
revenue  should  mitigate,  at  least  to 
some  extent,  the  eventual  impact  on 
terrestrial  stations  of  satellite  DARS. 
The  Commission  also  notes  that 
recently,  it  implemented  provisions  of 
the  Telecommunications  Act  of  1996 
and  repealed  all  terrestrial  radio 
national  ownership  limits  and 
significantly  relaxed  local  ownership 
limits.  These  changes  should  lead  to 
reduced  operating  costs  and  increased 
profits  for  terrestrial  station  owners  that 
take  advantage  of  the  new  rules.  The 
Commission  expects  any  possible 
impact  of  satellite  DARS  on  terrestrial 
radio's  revenue  to  be  relatively  small 
and  to  occur  over  a  long  period  of  time. 
The  Commission  rejects  as  unnecessary 

a  proposed  phase-in  and  evaluation 
period  for  satellite  DARS.  The 


Commission  concludes  that  opponents 
of  satellite  DARS  have  not  shown  that 
its  potentially  adverse  impact  on  local 
radio  outweighs  its  potential  benefits  to 
the  American  radio  listener. 

29.  There  is  uncertainty  inherent  in 
any  attempt  to  predict  the  impact  of 
satellite  DARS  on  the  terrestrial  radio 
industry.  The  technologies,  structure, 
and  regulation  of  the  communications 
industry  are  changing  dramatically. 
Developments  in  the  next  decade  may 
significantly  change  the  market  for  both 
satellite  DARS  and  terrestrial 
broadcasting.  Although  opponents  of 
satellite  DARS  have  not  shown  that  it 
will  have  a  sudden  and  dramatic 
adverse  impact  on  terrestrial 
broadcasting,  the  Commission  caimot 
entirely  rule  out  the  possibility  of  a 
major  adverse  impact.  The  Commission 
emphasizes  that  it  remains  committed  to 
supporting  a  vibrant  and  vital  terrestrial 
radio  service  for  the  public. 
Accordingly,  the  Commission  will 
continue  to  monitor  and  evaluate  the 
potential  and  actual  impact  of  satellite 
DARS,  particularly  in  small  radio 
markets,  so  that  it  will  be  able  to  take 
any  necessary  action  to  safeguard  the 
important  service  that  terrestrial  radio 
provides. 

30.  In  addition,  the  Commission 
continues  to  Support  the  efforts  of 
industry  committees  studying  technical 
standards  that  would  allow  terrestrial 
radio  broadcasters  to  convert  to  digital 
transmissions.  When  it  appears  that  a 
viable  system  has  been  designed,  the 
Commission  will  act  expeditiously  to 
consider  changes  to  its  rules  to  allow 
AM  and  FM  licensees  to  offer  digital 
sound.  The  Conunission  also  remains 
open  to  considering  other  ways  to 
encourage  the  continued  viability  of 
terrestrial  radio  if  the  adverse  impact  of 
satellite  DARS  on  terrestrial  radio 
proves  to  be  substantially  greater  than 
expected. 

31.  On  February  17,  1995,  Underripe 
National  Radio  Sales,  Inc.  (Underripe) 
filed  a  petition  for  reconsideration  of  the 
Commission's  domestic  Report  and 
Order.  10  FCC  Red  2310  (1995),  60  FR 
8309  (February  14, 1995)  {'AUocaUon 
Order'').  Underripe  claims  that  satellite 
DARS  could  have  an  adverse  impact  on 
existing  radio  services  and  that, 
therefore,  th^^CSmmission  should  not 
allow  satellite  DARS  operations  until 
terrestrial  DARS  is  licensed.  Underripe 
also  suggests  a  number  of  guidelines  it 
believes  the  Commission  should  adopt 
with  respect  to  licensing  and  service 
rules  for  satellite  DARS.  The 
Commission  denies  the  petition  for  the 
reasons  given  above.  That  is,  the  record 
evidence  indicates  that  the  public 
interest  would  be  served  by  permitting 


an  innovative  new  technology  and 
service,  satellite  DARS,  to  become 
available  as  a  competitive  choice  for 
consumers.  The  Conunission  notes  that 
the  petition  does  not  contain  any 
analysis  which  would  undermine  those 
reasons. 

32.  The  Consumer  Electronics 
Manufacturers  Association  (CEMA) 
argues  in  an  ex  parte  submission,  based 
on  its  preliminary  draft  report  on 
various  digital  audio  radio  technology 
test  results,  that  satellite  DARS  cannot 
be- successfully  provided  at  2.3  GHz. 
Specifically,  CEMA  argues  that  *'S-band 
operations  suffer  from  a  significant  and 
startling  level  of  signal  blockage,"  that 
to  provide  satellite  DARS  using  S-band 
frequencies  will  require  hundreds  or 
thousands  of  gap  fillers  and  that  satellite 
DARS  in  the  S-Band  has  "no  likelihood 
for  nationwide  commercial  acceptance." 

33.  The  Commission  has  deciaed 
nevertheless  to  license  DARS  in  the  S- 
Band.  CEMA's  testing  of  signal 
propagation  focused  on  terrestrial 
technologies;  CEMA  tested  only  one 
generic  satellite  technology  and  did  not 
test  any  of  the  system  designs  of  the  four 
satellite  DARS  applicants.  Nor  does 
CEMA  comment  on  any  of  the  specific 
proposals  submitted  by  the  four  DARS 
applicants.  In  addition,  CEMA  offers  no 
new  relevant  information.  It  has  been 
widely  known  and  discussed  in  the 
record  that  DARS  providers  will  need  to 
rely  on  terrestrial  repeaters  and  gap 
fillers.  As  with  all  new  services,  the  FCC 
cannot  prove  or  disprove  viability.  Only 
the  market  place  can  make  this 
determination.  CEMA's  assertion  that 
satellite  DARS  is  not  conmiercially 
viable  in  the  S-Band  is  belied  by  the 
interest  of  many  DARS  investors  who 
apparently  have  concluded  that  a  viable 
satellite  DARS  service  can  be  offered  in 
the  S-Band.  . 

34.  Moreover,  CEMA's 
recommendation  that  the  FCC  consider 
other  spectrum  options  for  satellite 
DARS,  suchvas  the  L-Band,  is  beyond 
the  scope  of  this  proceeding.  The  2310- 
2360  MHz  ban(i  [S-Band]  was  allocated 
for  satellite  DARS  internationally  at 
WARC-92  and  dbmestically  in  1995. 
Frequencies  in  the  L-Band,  1452-1492 
MHz  were  considered  and  rejected.  In 
the  domestic  Allocation  Order  the 
Commission  noted  that  "conunenters 
strongly  favored  (S-Band)  over,  for 
example,  the  1.5  GHz  band  [L-Band]"  in 
part  because  the  U.S.  Government  and 
U.S.  commercial  mobile  aeronautical 
telemetry  (MAT)  already  operates  in  the 
L-Band  and  it  would  be  very  difficult  for 
them  to  relocate  entire  operations  to  the 
S-band.  Satellite  DARS  caimot  share 
with  MAT  sjrstems  in  the  same 
frequency  band  in  the  same  coverage 


area.  And  even  if  L-Band  had  been 
available,  no  persuasive  evidence 
suggests  that  it  is  significantly  better 
spectrum  in  which  to  receive  satellite 
DARS  signals.  For  the  reasons  stated 
above,  the  Commission  finds  CEMA's 
argiunent  against  proceeding  to  license 
satellite  DARS  applicants  in  the  S-Band 
unpersuasive. 

35.  In  the  NPRM,  the  Commission 
proposed  three  options  for  licensing 
satellite  DARS  systems.  Under  Option 
One,  the  Commission  would  have 
assigned  the  entire  50  MHz  of  spectrum 
allocated  for  satellite  DARS  to  the  four 
pending  applicants,  giving  each  12.5 
MHz,  or  10  MHz,  if  the  Commission 
determined  that  the  lower  10  MHz  of 
the  band  should  not  be  assigned  at  the 
time  of  its  Order  due  to  international 
coordination  constraints.  Option  Two 
was  to  designate  less  than  the  full 
amount  of  useable  spectrum  for  satellite 
DARS  and  to  award  the  remaining 
spectrum  to  new  applicants.  Option 
Two  proposed  licensing  the  four 
applicants  and  assigning  them  each  a 
band  segment  of  less  than  10  MHz  of 
spectrum.  If  either  of  the  two  band 
segments  (one  for  pre-cut  off  applicants 
and  one  for  new  applicants)  could  not 
accommodate  all  applicants,  the 
Commission  would  resolve  mutual 
exclusivity  via  competitive  bidding. 
Option  Three  was  to  reopen  the  cut-off 
for  satellite  DARS  applications  and 
allow  additional  applicants  to  file 
proposals  for  all  of  the  useable  DARS 
spectnun. 

36.  In  light  of  the  recent  legislation 
directing  the  Commission  to  conduct  an 
auction  for  use  of  25  MHz  of  the  S-band 
spectnma  previously  allocated  solely  to 
DARS,  the  Commission  cannot  adopt 
any  of  the  three  licensing  options 
exactly  as  proposed  in  the  NPRM.  After 
enactment  of  that  legislation  and  the 
ensuing  WCS  Order,  only  25  MHz 
remains  exclusively  for  DARS.  The 
licensing  plan  the  Commission  adopts 
today  for  that  remaining  spectrum  is  a 
logical  outgrowth  of  Option  Two, 
modified  in  light  of  the  conunents 
received  in  this  proceeding  and  the 
recent  legislation.  In  determining  how 
many  licenses  may  be  awarded  for  use 
of  the  remaining  DARS  spectrum  and 
how  those  licenses  should  be  assigned, 
the  Commission  must  first  determine 
how  much  spectrum  each  satellite 
DARS  licensee  will  require  to  operate  an 
economically  viable  satellite  DARS 
system. 

37.  In  the  Allocation  Order,  the 
Commission  found  that,  based  on  the 
information  available  at  that  time, 
satellite  DARS  was  the  best  use  of  all  of 
the  50  MHz  of  spectrum  assigned  to  U.S. 
satellite  DARS  by  WARC-92.  The 


Commission  requested  comment  on  a 
number  of  issues  in  the  NPRM  to  help 
it  determine  the  best  way  to  make 
individual  satellite  DARS  frequency 
assigiunents.  Specifically,  the 
Commission  sought  comment  on  the 
following:  the  amount  of  spectrum  and 
ntunber  of  channels  required  for  a 
satellite  DARS  system  to  be 
economically  viable;  the  number  of 
competitors  that  are  necessary  to  ensure 
sufficient  competition  in  satellite  DARS; 
the  possible  number  of  channels  per 
MHz  capable  of  being  delivered  via 
satellite  to  a  mobile  user;  alternative 
band  plans  that  could  be  adopted  for 
satellite  DARS;  possible  uses  for 
spectrum  that  is  not  licensed  for 
satellite  DARS,  and,  whether  the 
proposal  to  license  less  than  50  MHz  of 
spectrum  would  create  a  mutually 
exclusive  situation  among  the  four 
current  applicants.  Based  on  comments 
the  Commission  received  on  these 
specific  issues,  it  concludes  that  12.5 
MHz  of  spectrum  is  necessary  to  offer 
enough  channels  for  an  economically 
viable  satellite  DARS  system.  In 
addition,  in  light  of  the  recent 
legislation  opening  25  MHz  of  spectrum 
for  use  by  additional  services,  the 
Commission  concludes  that  two  licenses 
can  be  awarded. 

38.  While  the  Commission  is  not  sure 
of  the  optimal  amount  of  spectrum 
necessary  for  satellite  DARS,  its  goal  is 
to  try  to  determine  spectrum  block  sizes 
and  geographic  areas  that  are  most 
closely  suited  to  provide  for  efficient 
provision  of  the  most  likely  expected 
use.  In  this  case,  because  this  is  a 
satellite  service,  the  license  areas  should 
be  nationwide  and  the  Commission  has 
evaluated  the  evidence  about  the 
minimum  spectrum  block  sizes 
necessary  to  economically  provide 
satellite  DARS.  The  Commission  begins 
its  analysis  of  determining  how  much 
spectrum  a  single  satellite  DARS 
provider  will  require  by  considering 
what  the  record  reveals  about  how  many 
chaimels  are  necessary  to  operate  an 
economically  viable  satellite  DARS 
system.  Because  satellite  DARS  is  a  new 
service,  there  is  an  inevitable 
uncertainty  about  what  precise 
configuration  of  channels  will  best 
satisfy  consumer  demand.  The  record 
contains  no  conclusive  evidence 
establishing  a  specific  minimum 
number  of  channels  needed  for  a  viable 
DARS  system.  The  Commission  will 
rely  on  the  representations  of  the 
applicants  which  are  based  on  their  ovm 
market  research.  The  record  indicates 
that  a  range  of  charmels  from  19  to  44 
is  needed  for  a  viable  service. 

39.  The  applicants  appear  to  base 
their  estimated  channel  requirements  on 


a  cable  television  model  in  which 
operators  bimdle  large  and  diverse 
packages  of  channels.  The  conclusion 
drawn  from  the  cable  television  model 
is  that  no  single  channel  attracts  a  large 
viewing  audience,  but  subscribers  value 
the  service  because  they  watch  a  few 
chaimels  regularly  and  occasionally 
enjoy  sampling  a  wider  range  of 
available  programming.  While  the 
record  does  not  show  exactly  how  many 
channels  a  satellite  DARS  operator  must 
oBer  to  be  economically  viable,  the 
cable  television  analogy  demonstrates 
that  some  critical  mass  of  channels  is 
needed  to  provide  sufficient 
programming  diversity  for  consumers 
with  diverse  tastes. 

40.  More  direct  support  for  the 
satellite  DARS  applicants'  projections 
can  be  found  by  examining  digital  audio 
services  packaged  with  video  services 
and  delivered  via  cable  or  satellite.  Two 
such  nationwide  subscription  services 
are  Digital  Music  Express  (DMX), 
offered  via  cable,  and  the  Primeslar 
direct-to-home  video  satellite  service,  a 
DBS  service.  Those  services  each  b^an 
with  roughly  30  channels,  but  have 
chosen  to  increase  the  number  of 
channels  to  60.  According  to  CD  Radio.  ■ 
both  are  now  expanding  again  to  offer 
up  to  120  channels.  The  Commission 
presumes  that  the  satellite  DARS 
applicants  would  not  undertake  the  risk 
and  expense  of  implementing  satellite 
systems  if  the  number  of  channels  they 
propose  were  not  enough  to  provide  a 
viable  service. 

41.  The  satellite  DARS  applicants 
calculate  that  12.5  MHz  of  spectrum 
would  be  necessary  to  offer  a  range  of 
19  to  44  CD  qtiality  audio  channels. 
They  contend  that  12.5  MHz  of 
s[>ectrum  is  necessary  to  support  a 
single  viable  satellite  DARS  system. 
Others  conunenters  disagree.  NAB,  for 
instance,  proposes  that  the  satellite 
DARS  spectrum  be  divided  into  5  MHz 
band  segments.  DSBC  and  Primosphere 
counter  that  NAB's  proposed  spectrum 
plan  would  support  a  viable  satellite 
DARS  system  only  if  at  least  three  or 
more  5  MHz  blocks  can  be  aggregated. 
AMRC  adds  that  it  would  be  impossiUe 
to  deliver  enough  high  quality  channels 
in  5  MHz  of  spectnun  to  attract  a  viable 
audience. 

42.  A  band  plan  introduced  by 
Cracker  Barrel  in  its  reply  comments 
mointain.«i  that  by  using  Time  Division 
Multiplexing  (TDM)  technology,  30 
channels  of  CD  quality  audio  can  be 
accommodated  in  8.32  MHz,  or  32 
channels  of  CD  quality  audio  could  be 
provided  in  8.32  MHz  using  Code 
Division  Multiplicity  (CDM)  technology, 
and  thus  six  operators  (presiunably  six 
economically  viable  systems)  could  be 
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accommodated  in  the  50  MHz  initially 
allocated  for  satellite  DARS.  Cracker 
Barrel  also  contends  that  if  all  satellite 
DARS  providers  use  the  same  error 
correction  rates,  then  as  many  as  eight 
•  satellite  DARS  licensees  could  be 
accommodated  in  the  50  MHz  (i.e..  each 
with  a  6.25  MHz  assignment)  and  each 
could  offer  at  least  30  channels  of  CD 
quality  audio.  Cracker  Barrel  contends 
that  its  band  plan  does  not  require  use 
of  regional  spot  beams  or  a  higher  order 
modulation  constellation  to  gain 
additional  channels  per  MHz  of 
spectrum.  It  asserts  that  by  using  Va  rate 
or  V2  rate  FEC  as  opposed  to  V*  rate  as 
originally  proposed  by  CD  Radio  and 
Primosphere,  the  bandwidth 
requirement  for  a  32  or  30  channel  CD 
quality  system  could  be  reduced  from 
12.5  MHz  to  8.32  MHz  and  6.25  MHz 
respjectiveiy. 

43.  Satellite  DARS  applicants  assert 
that  Cracker  Barrel's  assumptions  used 
to  derive  spectrum  requirements  do  not 
include  techniques  to  overcome 
multipath  fading  present  in  a  mobile 
envirorunent  and  do  not  adequately 
address  the  associated  limitations  on 
satellite  power,  weight,  launcher 
capacity,  intemation^  coordination,  or 
system  cost.  CD  V^\o  asserts  that  12.5 
MHz  of  bandwidth  is  necessary  for  its 
satellite  DARS  system  to  provide  33 
channels  of  CD  quality  audio  using  a 
spwtially  diverse  architecture,  CDM,  and 
Vz  rate  FEC,  which  is  capable  of 
operating  at  power  flux-density  levels 
that  will  make  coordination  with 
adjacent  countries  feasible.  CD  Radio 
indicates  that  it  has  changed  to  CDM  to 
provide  increased  resilience  to  fading 
and  noise.  It  concedes  that,  if  it  did  not 
employ  spatial  diversity  and  instead 
used  a  single  satellite,  it  would  be 
possible  to  transmit  approximately 
twice  as  many  channels  in  a  given 
amount  of  spectrum.  However,  CD 
Radio  maintains  that  spatial  diversity  is 
key  to  providing  high  quality  audio  in 

a  mobile  envirorunent.  CD  Radio 
contends  that  abandoning  the  use  of 
spatial  diversity  would  reduce  sound 
quality,  increase  fading  and  blockage, 
and  prove  commercially  unacceptable  to 
its  consumers.  While  the  company  notes 
that  these  problems  could  be  addressed 
by  increasing  satellite  power 
significantly,  it  points  out  that  any  such 
increase  would  only  add  to  existing 
coordination  difficulties  with  adjacent 
coim  tries. 

44.  Primosphere  maintains  that,  in  the 
case  of  CDM  technology,  even  though  a 
signal  is  coded  so  that  it  can  be  selected 
from  the  other  signals  simultaneously 
sharing  the  channel,  simultaneous 
channels  can  interfere  with  each  other 
when  orthogonahty  is  lost.  This  sets  an 


effective  limit  on  the  number  of  CDM 
channels  that  can  occupy  a  given 
channel.  DSBC  asserts  that  reducing  the 
bandwidth  from  12.5  MHz  to  10  MHz, 
or  to  8.32  MHz  as  proposed  by  Cracker 
Barrel,  while  maintaining  channel 
capacity  would  require  greater  received 
signal  power  (at  least  40%  more)  since 
the  primary  coding  for  a  10  MHz  system 
is  much  less  robust  in  correcting  errors 
than  that  found  in  a  12.5  MHz  system. 
An  increase  in  signal  power  would 
increase  coordination  difficulties  with 
adjacent  countries  and  add  cost  to 
satellite  DARS  receivers  and  space 
stations. 

45.  The  Commission  concludes,  based 
on  the  current  record,  that  each  DARS 
licensee  will  require  at  least  12.5  MHz 
to  successfully  implement  an 
economically  viable  satellite  DARS 
system.  The  Commission  believes  that 
licensing  less  than  12.5  MHz  would  be 
insufficient  to  provide  a  critical  mass  of 
chaiuiels  required  for  economic  viability 
and  could  lead  to  significant  power  and 
cost  constraints.  The  Commission  does 
not  find  the  contrary  assertions  by  NAB 
and  Cracker  Barrel  persuasive. 
Moreover,  the  applicants'  successful 
efforts  to  increase  the  spectrum 
efficiency  of  their  proposals  supports 
their  estimate  of  12.5  MHz  as  the 
minimum  amount  of  spectrum  needed. 
Comparing  the  channel  and  associated 
spectrum  requirements  of  the 
applicants'  original  proposals  with  their 
existing  conunents,  the  Commission 
calculates  that,  on  average,  the 
applicants  have  increased  the  number  of 
channels  they  propose  to  provide  by 
seven,  despite  an  average  decrease  in 
proposed  spectrum  use  of  14  MHz.  The 
applicants'  efforts  to  improve  their 
spectrum  efficiency  should  not  be 
treated  as  a  detriment.  DARS  applicants 
may  participate  in  the  WCS  auction  to 
acquire  additional  spectnun  if  they 
desire  it. 

46.  While  the  Commission  recognizes 
that  further  technological  advances  may 
result  in  even  greater  increases  in 
spectrum  efficiency,  none  of  the 
commenters  addressing  this  issue  have 
demonstrated  that  they  can  provide  a 
more  spectnun  efficient,  economically 
viable,  high  quality  DARS  system  in  less 
than  12.5  MHz  and  using  current  state- 
of-the-art  in  satellite  technology.  The 
above  discussion  is  indicative  of  the 
trade-ofEs  between  bandwidth  and 
power  that  satellite  DARS  applicants 
have  weighed  in  their  choice  of 
transmission  schemes  and  technology. 
Because  each  satellite  DARS  licensee 
will  be  limited  to  a  bandwidth  of  12.5 
MHz,  the  trade-offs  between  increased 
power  and  channel  capacity  is 
f>articularly  critical  to  overall  satellite 


system  design.  The  Commission  will  not 
attempt  to  impose  its  judgments  in  this 
regard  on  the  satellite  DARS  licensees 
and  will  allow  licensees  to  use  the 
technology,  chaiuieUng  plans, 
modulation  schemes,  and  multiple  entry 
techniques  of  their  choice  within  their 
12.5  MHz  band  segment. 

47.  Based  on  the  recent  legislation 
passed  by  Congress  directing  the 
Commission  to  reallocate  and  auction 
the  2305-2320  MHz  and  2345-2360 
MHz  bands,  the  Commission  is 
licensing  only  the  2320-2345  MHz 
portion  of  the  2310-2360  satellite  DARS 
band  exclusively  for  satellite  DARS. 
However,  before  satellite  DARS  service 
can  be  offered  to  the  public,  the 
Commission  will  require  satellite  DARS 
licensees  to  complete  detailed  frequency 
coordination  with  existing  operations  in 
adjacent  countries  to  prevent  the 
potential  for  tuiacceptable  interference. 
The  goal  of  the  coordination  process  is 
to  reach  agreement  with  affected  users 
on  an  operating  arrangement  which 
harmonizes  the  use  of  the  radio 
frequency  spectrum. 

48.  In  the  NPRM,  the  Commission 
discussed  potential  issues  that  might 
arise  during  coordination  of  U.S. 
satellite  DARS  systems  with  existing 
operations  in  adjacent  countries.  Based 
on  that  the  Commission  knew  then 
about  the  relatively  large  number  of 
fixed  Canadian  terrestrial  stations 
licensed  in  the  2310-2320  MHz  band 
and  tentatively  concluded  that  the 
lowest  10  MHz  in  the  2310-2360  MHz 
band  would  be  difficult  to  coordinate 
for  satellite  DARS.  Indeed,  one  option  in 
the  NPRM  proposed  to  license  only 
spectnun  above  2320  MHz  for  satellite 
DARS  "Itjo  alleviate  the  potentially 
difficult  and  lengthy  coordination" 
posed  by  the  presence  of  the  nearly  200 
Canadian  terrestrial  stations  between 
2310  and  2320  MHz.  This  option  would 
seek  to  avoid  requiring  one  satellite 
DARS  licensee  to  be  subject  to 
coordination  with  a  greater  number  of 
fixed  terrestrial  systems  than  other 
licensees.  The  Commission  requested 
comment  on  its  tentative  conclusion. 

49.  In  the  NPRM  the  Commission  also 
observed  that  the  upper  portion  of  the 
2310-2360  MHz  band  would  likely 
present  other  potential  obstacles  to 
coordination  with  adjacent  countries. 
For  example,  it  cited  a  CD  Radio  study 
showing  that  Canada  generally  licenses 
its  Mobile  Aeronautical  Telemetry 
(MAT)  operations  between  2350  and 
2360  MHz.  Despite  the  operation  of 
MAT  above  2350  MHz,  however,  certain 
of  the  satellite  DARS  applicants 
maintained  that  the  uppermost 
spectrum  in  the  DARS  band  should  be 
assigned  to  the  first  licensee  that  met  its 


milestone  requirements.  Based  on  this 
proposal,  it  appeared  to  the  Commission 
that  the  satellite  DARS  applicants  did 
not  expect  sharing  with  MAT  operations 
of  adjacent  countries  to  be  an 
insurmountable  hurdle.  The 
Commission  requested  specific 
comment  on  whether  its  different 
assessment  was  correct.  Although  the 
question  of  whether  to  reserve  the  entire 
S-band  (2310-2360  MHz)  exclusively 
for  satellite  DARS  has  been  determined 
by  the  recent  Congressional  legislation, 
discussed  above,  the  Commission 
discusses  below  terrestrial  operations  in 
the  S-band  that  may  affect  future 
satellite  DARS  coordination. 

50.  The  Commission  initiated  formal 
negotiations  with  the  Canadian 
Administration  after  release  of  the 
NPRM.  The  Commission  used  the 
information  from  these  recent  meetings 
to  re-assess  the  ciurent  operating 
environment  in  the  2310-2360  MHz 
band.  In  meetings  with  Canada 
following  release  of  the  NPRM, 
International  Biu^au  staff  learned  that 
the  number  of  fixed  terrestrial  systems 
in  the  lower  portion  of  the  band  has  not 
changed  significantly  since  the 
Commission  accepted  satellite  DARS 
applications  for  filing.  However,  Canada 
informed  the  Commission's  staff  that 
Canadian  MAT  systems  are  currently 
licensed  and  operating  at  frequencies 
throughout  the  S-band  from  2329.25- 
2390  MHz.  Upon  receipt  of  this  new 
information  from  Canada,  the 
Commission  forwarded  it  to  the 
applicants  and  entered  it  into  the  public 
record  so  that  the  applicants'  technical 
experts  and  others  could  provide 
comment. 

51.  The  Fixed  Service.  The  applicants 
recognize  that  detailed  coordination 
with  foreign  systems  is  unavoidable. 
Coordination  between  satellite  DARS 
and  Fixed  Service  systems  (FS)  is 
required  because  the  power  levels  at 
which  the  applicants  propose  to  operate 
their  systems  to  achieve  sufficient 
quality  service  in  a  mobile  envirorunent 
are  higher  than  the  thresholds  levels 
which  have  triggered  on-going  bilateral 
coordination  with  adjacent  countries. 
Detailed  coordination  would  therefore 
be  necessary  with  every  FS  station  that 
is  within  the  satellite  DARS  transmitting 
antenna  gain  contour  unless  the  power 
levels  of  the  proposed  satellite  DARS 
systems  is  reduced  or  measures  are 
taken  by  the  fixed  terrestrial  service  to 
mitigate  unacceptable  interference  from 
satellite  DARS  (e.g.,  re- pointing  the 
receive  antenna  sufficiently  away  bom 
the  geostationary  satellite  orbit  or 
upgrading  receiver  equipment). 

52.  According  to  the  international 
allocation,  adjacent  countries  are  free  to 


license  additional  fixed  and  mobile 
terrestrial  systems  on  frequencies 
between  2300-2483.5  MHz.  The 
Commission  has  confirmed  that  Canada, 
alone,  has  licensed  and  will  continue  to 
license  FS  systems  throughout  the 
2310-2360  MHz  band.  Currently, 
approximately  20%  of  the  total  number 
of  systems  licensed  in  Canada  are  above 
2320  MHz. 

53.  Mobile  Aeronautical  Telemetry. 
The  threshold  power  levels  necessary  to 
protect  foreign  MAT  systems  are 
expected  to  be  similar  to  the  levels 
which  the  U.S.  has  established  in  the 
1435-1525  MHz  band  (L-band)  to 
safeguard  its  MAT  systems.  The  U.S. 
quantified  its  need  to  protect  its  MAT 
systems  from  interference  in  the  L-band 
in  detailed  studies  which  it  presented  to 
numerous  International 
Telecommunication  Union- 
Radiocommunication  Sector  Study 
Groups.  These  studies  show  that  it 
would  not  be  feasible  for  a  satellite 
service  to  share  with  MAT  on  a  co- 
coverage,  co-fr^uency  basis.  Indeed, 
the  U.S.  has  taken  necessary  steps  to 
relocate  its  own  S-band  MAT  operations 
to  frequencies  above  2360  MHz, 
recognizing  that  co-frequency,  co- 
coverage  operation  of  satellite  DARS 
and  MAT  is  not  practical.  Many  of  these 
U.S.  MAT  operations  were  relocated 
entirely  from  S-band  to  L-band. 

54.  The  Commission  now  knows  that 
some  of  the  MAT  assignments  in 
Canada  are  used  to  control  remotely 
piloted  vehicles  (RPVs)  which  require 
reception  at  the  aircraft  as  well  as  at 
land  based  stations.  In  addition,  some 
Canadian  MAT  systems  are  operating 
within  a  hundred  miles  of  the  U.S./ 
Canada  border,  making  them  even  more 
susceptible  to  interference  from  U.S. 
satellite  DARS.  Although  five  of  the  12 
MAT  fr^uency  assignments  in  Canada 
lie  below  2345  MHz,  at  least  three  of 
those  assigiunents  are  repeated  on 
center  frequencies  above  2345  MHz. 
This  may  indicate  that  there  is  some 
flexibility  in  the  MAT  operations  that 
will  help  the  coordination  efforts  in  the 
2320-2345  MHz  band. 

55.  In  the  NPRM.  the  Commission 
solicited  comment  on  three  pending 
requests  for  pioneer's  preferences  filed 
by  CD  Radio,  DSBC,  and  Primosphere. 
No  comments  were  filed  on  any  of  the 
satellite  DARS  pioneer's  preference 
requests.  On  September  20, 1995,  in 
compliance  with  new  pioneer's 
preference  rules,  CD  Radio.  DSBC,  and 
Primosphere  each  filed  a  supplement  to 
their  respective  requests. 

56.  By  letter  dated  August  30, 1996, 
the  Commission's  Office  of  Engineering 
and  Technology  and  the  International 
Bureau  requested  that  a  specially 


convened  panel  of  four  satellite 
technology  experts  ("Panel")  review  the 
three  satellite  DARS  pioneer's 
preference  requests  and  recommend  to 
the  Commission  whether  each  of  the 
requests  should  be  granted.  In  a  report 
dated  November  18, 1996,  the  Panel 
unanimously  recommended  that  no 
pioneer's  preference  be  awarded.  The 
Panel  concluded  that  none  of  the 
applicants  had  demonstrated  a  seamless 
satellite  DARS  service  and  found  that  no 
award  of  a  pioneer's  preference  could  be 
justified  on  technical  design  grounds. 
On  November  19, 1996,  the  Commission 
issued  a  Public  Notice,  Report  No.  SPB- 
67,  Mimeo  No.  70798  requesting 
comments  on  the  Panel  report  by 
December  3,  1996. 

57.  Following  the  release  of  the 
Panel's  report,  all  three  pioneer's 
preference  applicants  withdrew  their 
requests.  Accordingly,  the  Commission 
does  not  consider  whether  to  award  any 
pioneer's  preferences  for  satellite  DARS. 
While  the  Commission  does  not  need  to 
discuss  the  Panel's  recommendations 
and  report,  the  Commission  commends 
the  members  of  the  Panel  f(y  their 
remarkable  dedication  and  hard  work 
during  the  several  weeks  in  which  they 
volunteered  their  expertise. 

58.  In  light  of  the  withdrawal  of  each 
request  for  pioneer's  preference,  and 
having  determined  that  each  DARS 
licensee  will  require  12.5  MHz,  the 
Commission  must  now  determine 
whether  to  reopen  the  25  MHz  of 
spectnun  that  remains  allocated 
primarily  for  satellite  DARS  to  new 
applicants  or  allow  only  the  existing 
applicants  to  resolve  their  mutually 
exclusive  applications.  Commenters 
urging  reopening  the  cutoff  for  satellite 
DARS  applications  contend  that  it  is 
necessary  to  ensure  true  competition 
and  greater.program  diversity.  Cracker 
Barrel,  for  example,  asserts  that  it  would 
be  interested  in  filing  an  application 
advocating  a  different  transmission 
technology  that  it  cletims  will  allow 
more  operators  in  less  spectrum.  It 
states  that  because  the  cut-off  was  three 
years  ago,  the  Commission  camiot  be 
sure  it  has  the  best  proposals  before  it. 

It  also  claims  that  the  satellite  DARS 
proceeding  was  "out  of  order"  because 
applications  were  accepted  before 
service  rules  were  established.  Because 
of  this  situation.  Cracker  Barrel 
complains  it  did  not  leam  of  the 
licensing  process  until  the  June  1995 
NPRM  and  thus  it  missed  the  1992  cut- 
off. Cracker  Barrel  argues  that  the 
Commission  has  discretion  under  the 
public  interest  standard  to  reopen  a  cut- 
off in  a  given  proceeding. 

59.  Similarly,  NAB  asserts  that 
technology  has  changed  since  the 
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Commission  opened  and  closed  the 
application  window  for  DARS.  It  states 
that  licensing  multiple  applicants  will 
bring  more  program  diversity  and  more 
business  capabilities  to  the  service.  It 
also  argues  that  any  equities  flavoring 
the  current  applicants  do  not  justify 
preserving  the  cut-off.  NAB.  like  Cracker 
Barrel,  argues  that  the  available 
spectrum  can  support  additional 
operators. 

60.  Others,  particularly  the  four 
current  applicants,  argue  that  the  cut-off 
should  stand.  CD  Radio  asserts  that 
reopening  would  be  unlawful, 
inequitable,  and  unwise.  It  argues  that 
cutoffs  are  reopened  only  in 
extraordinary  circumstances  that  are 
absent  here.  CD  Radio  and  AMRC  also 
stress  that  reopening  would  ignore  the 
equities  favoring  the  current  applicants, 
including  the  significant  time  and 
money  invested  to  establish  satellite 
DARS.  Citizens  for  a  Sound  economy,  a 
non-applicant,  added  that  reopening  the 
cut-off  could  discourage  future  research 
and  development  of  new  services  by 
allowing  new  applicants  a  "free  ride" 
on  the  current  applicants'  investments. 

61.  Primosphere  argues  that  cut-offs 
are  key  to  a  successful  satellite  policy. 
They  bring  finality  and  certainty  to 
satellite  proceedings  by  limiting  the 
universe  of  applicants,  allowing  them  to 
prepare  their  cases  against  a  limited  set 
of  opponents  and  expediting  inherently 
complex  cmd  costly  development  of  new 
services.  Similarly.  DSBC  argues  that 
reopening  the  cutoff  would  contravene 
decades  of  satellite  procedure.  It  states: 

Unlike  its  process  in  other  services,  the 
Commission  invites  applicants  for  new 
satellite  services  to  submit  their  applications 
prior  to  the  adoption  of  the  technical  and 
operational  rules  and  often  prior  to  a  final 
decision  on  the  tlireshold  question  of 
whether  proceeding  to  authorize  any  one  in 
the  service  is  in  the  public  interest.  The 
Commission  repeatedly  has  concluded  that 
the  technical  complexity  and  the 
extraordinary  lead  time  required  uniquely  in 
the  satellite  services  requires  this  previously 
unprecedented  approach. 

The  purpose  of  this  approach,  DSBC 
explains,  is  to  guarantee  long-term 
industry  involvement  in  identifying  the 
best  use  of  spectrum  and  most  efficient 
technology,  thereby  expediting  new 
services.  DSBC  argues  that  satellite 
companies  invest  enormous  amounts  of 
time  and  money  to  develop  new 
technologies  and  services,  in  reliance  on 
the  finahty  and  certainty  afforded  by 
cutoffs  and  licensing  rounds.  Absent 
cutoffs,  these  parties  would  lack  the 
incentive  to  risk  the  substantial 
resources  required  to  develop  and  offer 
new  satellite  services  to  the  public. 


62,  The  Conmiission  agrees  with  those 
commenters  that  assert  that  the 
Commission  has  authority  to  reopen 
cut-offis  and  that  doing  so  in  some 
circumstances  has  several  important 
advantages,  including  allowing  for  new 
competitors  to  emerge.  But  the 
Commission  concludes  that  in  this  case, 
compelling  policy  reasons  unique  to 
satellite  services  militate  against 
reopening  the  cut-off  for  satellite  DARS 
license  applications  for  the  two  licenses 
available. 

63.  Sound  satellite  licensing  policy 
and  precedent,  and  the  equities  of  this 
particular  proceeding  support  the  use  of 
cut-offs  in  here.  In  this  satellite 
proceeding,  as  in  others,  applicants 
require  some  measure  of  certainty  to 
justify  the  inherently  long-term 
investment  of  resources  required  by 
complex  and  lengthy  international 
allocation  and  coordination  procedures 
that  must  be  completed  prior  to 
inauguration  of  service.  This  unique 
feature  of  satellite  services,  combined 
with  the  need  to  most  expeditiously 
provide  new  services  to  the  public, 
outweigh  any  benefits  that  would  accrae 
from  accepting  additional  applications. 
Cut-off  procedures  provide  a  greater 
measure  of  certainty.  Given  these 
unique  factors  in  licensing  satellite 
services,  the  Commission  regularly 
establishes  cut-offs,  accepts  applications 
and  creates  processing  groups  before 
service  rules  are  adopted  or  even  before 
specific  operating  frequencies  are 
established.  The  Commission  then  relies 
heavily  on  the  applicants  to  help 
develop  service  rules  that  allow  them  to 
share  spectrum  and  expeditiously 
develop  and  deliver  their  new  services 
to  the  public.  The  Commission  relies 
heavily  on  applicants  to  assist  the  U.S. 
in  international  fora  to  obtain  spectrum 
allocations  and  expects  them  to 
participate  in  the  time  consuming 
process  of  ITU  notification  and 
coordination.  All  of  this  activity 
requires  significant  expenditure  of  time 
and  money  by  the  applicants.  Once  the 
Commission  adopts  rules,  it  will  permit 
applicants  to  amend  their  proposals  to 
reflect  compromises.  This  process 
expedites  a  complex  and  inherently 
risky  venture,  allowing  license 
applicants  to  begin  construction  of  their 
facilities  immediately  upon  the  grant  of 

a  license.  The  assertion  by  those 
opposing  cut-offs  that  the  Commission 
does  not  accept  applications  before 
adopting  service  niles  in  other,  very 
different  types  of  services,  does  not 
justify  reopening  the  cut-off  in  this 
satellite  proceeding. 

64.  Reopening  the  cut-off  in  this  case 
will  not  necessarily  advance  DARS 
technology.  There  is  no  reason  to 


assume  that  applicants  will  implement 
outmoded  technology  or  spend 
hundreds  of  millions  of  dollars  to 
construct  inefficient  satellite  systems. 
Furthermore,  in  any  satellite  service 
rulemaking  proceeding,  the  Commission 
always  gives  pending  applicants  the 
opportunity  to  amend  their  applications 
to  conform  to  the  final  rules.  In 
reviewing  applications  for  space  station 
facilities,  the  Commission  requires  that 
proposals  reflect  "state-of-the-art" 
technology  at  the  time  of  license  grant. 
In  fact,  CD  Radio  had  amended  its 
application  substantially  since  1990  and 
will  have  the  opportiuiity  to  do  so  again 
to  reflect  the  adopted  rules.  Although 
Cracker  Barrel  claims  that  its  proposal 
could  use  less  spectrum  than  that 
proposed  by  CD  Radio,  the  Commission 
concludes,  as  discussed  previously,  that 
its  proposal  would  not  accommodate 
certain  iimovations  such  as  spatial 
diversity. 

65.  Since  CD  Radio  filed  its  original 
application  in  1990,  steps  to  implement 
the  service  have  been  well  publicized. 
Both  the  government  and  the  private 
sactor  worked  to  identify  appropriate 
spectrum  for  satellite  DARS  at  WARC- 
92.  Shortly  after  WARC-92,  the 
Commission  announced  its  intention  to 
allocate  spectrum  domestically  and  to 
accept  applications  for  operations  in  the 
S-band  to  be  considered  in  conjunction 
with  CD  Radio's.  Since  1992,  only  one 
entity.  Cracker  Barrel,  has  indicated 
interest  in  filing  an  application  to 
provide  satellite  DARS. 

66.  Neither  Cracker  Barrel  nor  other 
commenters  have  presented  compelling 
arguments  to  justify  reopening  the 
previously  established  cut-off  for 
satellite  DARS  license  applications.  No 
commenter  advocating  reopening  has 
shown  any  persuasive  reason  to  depart 
from  the  satellite  cut-off  policy  and 
precedent. 

67.  Consistent  with  the  conclusion 
not  to  reopen  the  cut-off  in  this 
proceeding,  the  Commission  notes  that 
existing  Commission  rules  preclude 
satellite  DARS  applicants  from  effecting 
a  substantial  change  in  beneficial 
ownership  if  they  want  to  maintain  their 
pre-cut-off  status.  Section  25.116  of  the 
rules  provides  that  any  amended 
application  substantially  changing  an 
applicant's  ownership  will  be 
considered  a  newly  filed  application 
and  thus  would  not  fall  within  cut-off 
protection  unless  the  applicant  requests 
and  is  granted  an  exemption  by  the 
Commission. 

68.  The  Commission  proposed  in  its 
NPRM  to  authorize  specific  satellite 
DARS  fr^uency  assignments  upon 
grant  of  satellite  DARS  authorizations  to 
begin  construction.  There  were  mixed 


reactions  to  its  approach.  Primosphere, 
asserts  that  the  Commission  should 
initiate  international  coordination  in 
conjunction  with  all  licensed  satellite 
DARS  systems  and  should  assign 
specific  frequency  blocks  following  the 
conclusion  of  this  coordination.  DSBC 
proposes  to  permit  licensees  to  select 
the  frequency  band  it  would  like  to 
employ  at  the  time  it  certifies  it  has  met 
the  first  milestone.  This  is  similar  to  CD 
Radio's  initial  proposal  that  each 
licensee  notify  the  Commission  of  the 
specific  frequency  assignment  it  is  using 
at  the  same  time  it  certifies  to  the 
Commission  it  has  met  the  milestone 
and  launched  its  first  spacecraft.  These 
alternative  methods  have  one 
commonality;  the  exclusive  frequency 
assignment  for  each  satellite  DARS 
licensee  will  not  be  known  before  and 
during  the  early  stages  of  the 
coordination  process.  Indeed,  it  was 
necessary  to  initiate  the  coordination 
process  with  the  ITU  for  each  current 
satellite  DARS  system  as  though  each 
system  would  operate  over  the  entire 
2310-2360  MHz  band.  Until  specific 
frequency  assignments  are  issued, 
coordination  with  adjacent  countries  for 
each  satellite  DARS  system  is 
burdensome  for  both  the  Commission 
and  the  licensees. 

69.  As  discussed  above,  there  is 
sufficient  spectrum  in  the  S-band  to 
license  only  two  satellite  DARS  systems. 
Dividing  the  available  25  MHz  of 
spectnmi  into  foui  equal  segments 
among  the  four  applicants  would  result 
in  exclusive  frequency  assignments  of 
only  6.25  MHz  for  eiach  satellite  DARS 
applicant.  Because  the  Commission  has 
found  that  a  viable  and  competitive 
satellite  DARS  service  will  require  12.5 
MHz,  it  can  license  only  two  systems. 
The  2320-2345  MHz  band  that  will 
remain  allocated  for  satellite  DARS  will 
be  divided  into  two  equal  12.5  MHz 
segments  (2320-2332.5  MHz  and 
2332.5-2345  MHz).  We  will  award  the 
two  licenses  for  satellite  DARS  by  using 
competitive  bidding  to  resolve  mutual 
exclusivity.  Satellite  DARS  applicants 
that  are  winning  bidders  will  have  30 
days  following  the  conclusion  of  the 
auction  in  which  to  amend  their 
applications  to  conform  with  the 
satellite  DARS  service  rules  adopted 

today. 

70.  Using  the  calculation  methods 
provided  in  the  comments,  the  satellite 
DARS  licensees  will  be  able  to  provide 
19  to  44  channels  of  CD  quality  audio 
per  system  in  the  authorized  12.5  MHz 
of  spectrum.  Sufficient  spectrum  is 
available  for  two  spatially  diverse 
systems.  Although  the  Commission 
decides  not  to  reopen  the  processing 
round  for  satellite  DARS.  the 


Conmiission  is  not  by  its  action  today 
excluding  all  other  potential  DARS 
providers.  Indeed,  it  may  be  possible  to 
lease  channels  or  purchase  advertising 
time  from  the  licensed  satellite  DARS 
providers. 

71.  CD  Radio  had  proposed  that 
satellite  DARS  system  operators  be 
permitted  temporarily  to  occupy 
frequency  assignments  other  than  their 
own,  provided  that  their  transmissions 
can  be  reconfigured  to  return  to  and 
thereafter  use  only  their  own  fi^quency 
assignment  upon  launch  of  the  satellite 
operated  by  the  licensee  assigned  to  the 
temporary  frequency.  DSBC  objected  to 
this  proposal,  arguing  that  while 
temporary  use  by  the  first  operatoKs) 
might  avoid  having  frequencies  lie 
fallow  for  a  short  time,  prescribing 
temporary  use  may  be  disruptive  and 
contrary  to  the  public  interest.  It 
asserted  that  the  temporary  operator 
could  be  faced  with  reducing  its 
services,  discontinuing  its  service  to  its 
customers,  or  seeking  to  utilize 
frequencies  that  are  rightfully  assigned 
to  another  licensee  once  the  temporary 
spectrum  is  no  longer  available  for  use. 
Primosphere,  supports  CD  Radio's 
original  proposal  to  authorize  interim 
frequency  assignments. 

72.  Upon  review  of  the  record,  the 
Commission  has  decided  not  to 
authorize  interim  operations.  The 
Commission  has  concluded  that  12.5 
MHz  is  necessary  to  implement  a  viable 
satellite  DARS  service.  Nothing  in  the 
comments  indicates  that  additional 
spectrum,  or  an  interim  assignment,  is 
necessary  to  implement  a  viable  system. 
Conversely,  the  Commission  finds  that 
an  interim  assignment  could  be 
disruptive  and  contrary  to  public 
interest  because  of  possible  service 
interruption  or  reduction.  The 
Commission  therefore  adopts  its  original 
proposal  not  to  authorize  interim 
frequency  assignments. 

73.  Although  spectrum  constraints 
limit  the  Commission  to  licensing  just 
two  satellite  DARS  systems  at  this  time, 
its  licensing  approach  nonetheless 
provides  the  opportunity  for  a 
competitive  DARS  service.  The 
Commission's  goal  is  to  create  as 
competitive  a  market  structure  as 
possible,  while  permitting  each  DARS 
provider  to  offer  sufficient  channels  for 
a  viable  service.  In  the  NPRM,  the 
Commission  pointed  out  that  "satellite 
DARS  will  face  competition  from 
terrestrial  radio  services,  CD  players  in 
automobiles  and  homes,  and  audio 
services  delivered  as  part  of  cable  and 
satellite  services,"  and  asked  whether 
these  delivery  media,  coupled  with 
fewer  than  four  DARS  providers,  could 


ensure  an  effectively  competitive  audio 
services  market. 

74.  Other  audio  delivery  media  are 
not,  of  course,  perfect  substitutes  for 
satellite  DARS.  These  media  and 
satellite  DARS  all  differ  with  respect  to 
the  progranuning  menu  (terrestrial  radio 
can  provide  local  programming  and 
satellite  DARS  cannot),  the  sound 
quality,  the  cost  of  equipment,  and  the 
presence  or  absence  of  a  subscription 
fee,  but  they  all  can  provide  music.  The 
availability  of  these  media,  terrestrial 
radio  in  particular,  varies  across 
populated  areas.  Given  the  conclusion 
that  satellite  DARS  can  provide  new  and 
valuable  service  to  the  public,  and  given 
the  overall  competitive  environment 
\yithin  which  it  will  operate,  the 
Commission  is  satisfied  that  licensing 
two  satellite  DARS  providers  will  serve 
the  public  interest.  The  Commission 
agrees  with  commenters,  that  there 
should  be  more  than  one  satellite  DARS 
license  awarded.  Licensing  at  least  two 
service  providers  will  help  ensure  that 
subscription  rates  are  competitive  as 
well  as  provide  for  a  diversity  of 
programming  voices.  The  two  DARS 
licensees  will  compete  against  each 
other  for  satellite  DARS  customers  and 
will  face  additional  competitive 
pressure  from  the  other  aural  delivery 
media  mentioned  above.  Accordingly, 
eligible  auction  participants  may 
acquire  only  one  of  the  two  licenses 
being  auctioned.  One  license  will  be  for 
the  use  of  spectrum  between  2320  and 
2332.5  MHz  and  the  other  for  2332.5 
though  2345  MHz. 

75.  Satellite  DARS  licensees' 
authority  to  operate  will  be  conditioned 
upon  completion  of  their  international 
coordination  obligations.  As  discussed 
above,  and  as  the  Commission  indicated 
in  the  NPRM.  both  Canada  and  Mexico 
have  allocated  the  1452-1492  MHz 
frequency  band  (L-band)  for  DARS. 
Since  U.S.  satellite  DARS  systems  will 
operate  exclusively  in  the  2320-2345 
MHz  frequency  band  (S-band), 
coordination  between  U.S.  satellite 
DARS  and  Digital  Audio  Broadcasting 
systems  of  adjacent  countries  is  not 
necessary.  The  Commission  indicated  in 
the  NPRM  that  the  L-band  is  used 
extensively  for  U.S.  Government  and 
commercial  mobile  aeronautical 
telemetry  operations.  Coordination 
between  Canadian  terrestrial  DARS  and 
U.S.  mobile  aeronautical  telemetry 
systems  at  L-band  has  proven  to  be 
challenrang. 

76.  Adjacent  countries  do,  as 
discussed  above,  operate  terrestrial 
fixed  point-to-point,  fixed  point-to- 
multipoint,  and  mobile  aeronautical 
telemetry  systems  throughout  the  S- 
band.  U.S.  satellite  DARS  systems  will 
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be  required  to  coordinate  with  these 
terrestrial  systems  currently  operating  in 
the  2320-2345  MHz  band.  Satellite 
DARS  licensees  must  submit 
appropriate  Appendix  3  material 
according  to  the  International  Radio 
Regulations  to  formally  complete  the 
international  coordination  process.  This 
Appendix  3  material  will  contain  the 
final  configurations  of  the  satellite 
DARS  systems. 

77.  In  the  NPBM.  the  Commission 
sought  comment  on  whether  satellite 
DARS  licensees  should  have  the 
flexibility  to  determine  their  own 
regulatory  classification  depending  on 
the  service  they  are  providing  or 
whether  there  are  reasons  to  justify 
mandating  a  particular  type  of  service. 
The  Commission  tentatively  concluded 
that  there  was  no  reason  to  require  that 
satellite  DARS  providers  be  licensed  as 
common  carriers  or  as  broadcasters.  The 
Commission  raised  a  related  question, 
pursuant  to  a  suggestion  by  the  NAB. 
whether  the  Commission  should  require 
that  all  licensees  offer  subscription 
service  and  asked  for  comment  on  the 
legal,  policy  and  practical  implications 
of  such  a  requirement. 

78.  Commenters  addressing  these 
questions  fail  into  two  general  groups. 
Those  supporting  implementation  of 
satellite  DARS.  including  the  incumbent 
applicants,  advocate  that  licensees  be 
permitted  to  determine  their  own 
regulatory  classification  in  order  to 
tailor  services  to  meet  customer 
requirements  and  to  respond  to  market 
demands.  These  commenters  also 
emphasize  the  extremely  high  costs  of 
constructing  and  launching  a  satellite 
system  and  state  that  licensees  cannot 
afford  to  be  restricted  to  purely 
subscription  service.  They  state  that 
they  must  be  allowed  to  choose  their 
own  mix  of  subscription  and 
advertising.  One  commenter  suggests 
that  satellite  DARS  licensees  be  limited 
to  national  advertising  and  be 
prohibited  horn  accepting  local  or 
regional  ads.  Media  Access  Project 
argues  that  satellite 'DARS  should  be 
classified  as  broadcasting  because  the 
providers  use  public  spectrum  and  thus 
should  be  subject  to  public  interest 
requirements. 

79.  Commenters  opposing  satellite 
DARS  argue  that  the  service  should  be 
required  to  operate  on  a  subscription 
only  basis.  NAB.  for  example,  states  that 
although  satellite  DARS  would  not  be 
common  carriage  or  broadcasting, 
providers  should  be  required  to  restrict 
their  service  to  subscription  offerings  in 
order  to  lessen  the  potential  adverse 
impact  on  terrestrial  broadcasters.  NAB 
recognizes  that  DBS  operators  have  been 
given  the  option  to  offer  service  as  a 


broadcaster  or  by  subscription  but 
argues  that  treating  satellite  DARS  like 
DBS  in  this  regard  is  not  warranted 
because  the  services  operate  in  different 
competitive  markets,  with  DBS  subject 
to  much  more  competition  and  not  able 
to  affect  broadcasters  as  significantly  as 
DARS. 

80.  The  record  supports  a  conclusion 
that  satellite  DARS  licensees  should  be 
able  to  tailor  their  services  to  meet 
customer  needs  and  that  mandating  a 
particular  regulatory  classification  is 
unwarranted.  There  is  no  compelling 
evidence  in  the  record  that  would 
militate  in  favor  of  requiring  a  broadcast 
classification  and  in  fact  it  appears  that 
the  current  applicants  favor 
subscription  service.  Nor  does  satellite 
DARS  appear  to  be  a  common  carrier 
service  because  much  of  the 
programming  offered  would  be  subject 
to  the  editorial  control  of  the  provider. 
The  services  proposed  by  three  of  the 
applicants  will  be  neither  broadcast  or 
common  carrier.  Flexibility  for  licensees 
to  meet  market  demands  is  crucial  and 

it  may  be  that  the  viability  of  a  satellite 
DARS  service  will  depend  on  offering  a 
mix  of  advertiser  supported  and 
subscription  service.  The  Commission 
finds  that  a  requirement  that  satellite 
DARS  be  entirely  subscription  is 
unwarranted.  Mandating  that  providers 
charge  for  their  services  is  not  in  the 
public  interest  and  raises  significant 
legal  questions  if  done  for  the  purpose 
of  economic  protectionism  as  advocated 
by  several  commenters. 

81.  The  Commission's  NPRM 
requested  comment  on  a  wide  variety  of 
questions  regarding  the  advisability  of 
public  interest  obligations  in  the  context 
of  this  service.  The  Commission  asked, 
for  example,  if  all  satellite  DARS 
providers,  including  those  not  operating 
as  broadcasters,  should  be  subject  to 
similar  requirements.  The  Commission 
solicited  comment  on  the  Commission's 
authority  to  impose  such  obligations  on 
non-broadcasters.  The  Commission 
requested  information  on  the  cost  of 
complying  with  public  interest 
obligations,  and  on  whether  the  costs 
could  be  so  significant  as  to  hamper 
implementation  of  the  service.  Finally, 
the  Commission  asked  about  the  types 
of  obligations  that  apply  to  terrestrial 
broadcasters,  which  offerings  would  not 
be  included  by  service  providers  in  an 
unregulated  environment,  and  whetht^r 
these  requirements  increased  or 
decreased  profitability. 

82.  Commenters  were  divided  on 
whether  the  Commission  should  adopt 
public  interest  programming  obligations 
for  satellite  DARS  providers.  In  general, 
pending  satellite  DARS  applicants 
proposing  non-broadcast  service 


cautioned  against  imposing  obligations. 
For  example.  DSBC  states  that  public 
interest  programming  obligations  are  not 
necessary  to  ensure  diverse  public 
oriented  programming.  It  asserts  that  the 
economic  and  distribution  structure  of 
satellite  DARS  makes  it  good  business  to 
offer  programming  that  regular 
broadcasters  would  not  offer  absent 
incentives.  AMRC  also  expresses 
concern  that  many  of  the  suggested 
service  rules  would  not  result  in  better 
service  to  the  public  but  instead  would 
make  service  impossible.  Primosphere, 
the  only  applicant  clearly  proposing  to 
operate  as  a  broadcaster,  states  the 
Commission  should  strike  a  balance 
between  ensuring  that  the  public 
interest  is  served  and  assuring  that 
timely  introduction  of  service  is  not 
impeded.  A  non-applicant  states  that 
the  Commission  is  not  in  a  position  to 
determine  which  services  should  be 
offered  in  light  of  rapidly  changing 
technology  and  potential  consumer 
services.  Although  arguing  against 
mandatory  offerings,  many  of  the 
current  applicants  state  that  they  plan  to 
include  public  interest  programming  in 
their  services. 

83.  Media  Access  Project  ("MAP") 
urges  that  the  Commission  classify 
satellite  DARS  as  broadcasting  to  trigger 
defined  statutory  public  service 
obligations.  In  the  absence  of  such  a 
classification,  MAP  argues  that 
broadcasters'  obligations  are 
appropriate.  NAB  states  that  imposing 
public  interest  obligations  on  DARS 
providers  will,  to  some  extent, 
compensate  for  the  loss  in  local 
programming  that  it  claims  will 
inevitably  result  from  implementing  the 
service.  Individual  broadcasters  assert 
that  DARS  providers  will  not  keep  their 
promises  to  provide  niche  programming 
but  instead  will  offer  mainstream 
services  that  will  compete  directly  with 
terrestrial  offerings. 

84.  In  response  to  the  request  for 
proposals  for  possible  public  service 
rules,  NAB  suggested  that  satellite 
DARS  licensees  be  held  to  a  "promises 
V.  performance"  standard,  similar  to 
that  formerly  required  of  terrestrial 
broadcasters.  Under  this  concept, 
operators  would  provide  the 
Commission  with  a  list  of  programming 
they  propose  to  offer  and  to  specifically 
describe  ethnic  or  niche  offerings 
included.  They  would  then  be  subject  to 
a  periodic  public  interest  review  to 
determine  if  they  have  n^de  good  on 
their  promises  and  to  justify  any 
substantial  variations  from  their 
proposals. 

85.  Bonneville  hitemational  Corp.,  a 
company  holding  broadcast  licenses, 
advocates  requiring  that  music 
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programmed  chaimels  carry  news, 
information,  public  service 
announcements  and  public  service 
programming.  Several  commenters  urge 
that  satellite  DARS  providers  be 
required  to  comply  with  Equal 
Employment  Opportunity  requirements. 
National  Public  Radio  advocates  either 
a  specific  reservation  of  chaimel 
capacity  for  noncommercial  or 
educational  programming  or  a 
commitment  to  provide  a  minimum 
amount  of  educational  cultural,  and 
informational  programming  to  unserved 
or  underserved  areas.  The  suggestion  is 
supported  by  the  Minority  Media  and 
Telecommunications  Council  which 
states  that  satellite  DARS  licensees 
should  be  required  to  set  aside  channels 
for  noncommercial  public  access  and  for 
minority  entrepreneurial  access.  One 
commenter,  a  terrestrial  radio  station 
operator  advocated  that  satellite  DARS 
meet  certain  requirements  for  each 
different  programming  signal  offered 
and  for  each  different  community 
served.  NAB  points  out  that  there  are 
certain  types  of  local  public  interest 
programming  that  a  national  service  like 
satellite  DARS  can  neither  provide  nor 
replace.  Entertainment  Communications 
advocates  a  requirement  that  satellite 
DARS  licensees  serve  "niche" 
audiences. 

86.  As  explained  above,  in  allocating 
spectrum  and  adopting  service  rules  for 
the  satellite  DARS  service,  the 
Commission  has  relied  on  the 
representations  of  satellite  DARS 
applicants  that  they  will  provide  audio 
programming  to  audiences  that  may  be 
unserved  or  underserved  by  currently 
available  audio  programming.  Thus, 
applicants  have  proposed  new  choices 
in  audio  programming  which  may  be 
beneficial  for  the  mobile  public  and  for 
imserved  and  underserved 
communities,  particularly  in  rural  or 
remote  areas.  "The  Commission  also  has 
considered  whether  it  is  appropriate  to 
apply  to  DARS  public  interest 
requirements  similar  or  analogous  to 
those  that  govern  terrestrial  radio 
broadcasters. 

87.  With  regiud  to  non-programming 
obligations,  the  Conunission  concludes 
that  satellite  DARS  licensees  must 
comply  with  the  Commission's  equal 
employment  opportunity  requirements. 
The  rationale  behind  these  requirements 
is  a  belief  that  a  licensee  can  better 
fulfill  the  needs  of  the  community, 
whether  local  or  national,  if  it  m^es  an 
effort  to  hire  a  diverse  staff,  including 
minorities  and  women.  This  rationale 

•  applies  with  equal  force  to  satellite 
DARS.  The  Commission  notes  that  no 
commenters  opposed  the  imposition  of 
EEO  requirements.  The  Commission  has 


a  pending  rulemaking  proposing 
revision  to  its  EEO  rules.  Licensees  in 
this  service  will  be  required  to  comply 
with  the  ciurrent  rule  and  with  any 
changes  adopted  when  the  rulemaking 
is  completed. 

88.  With  regard  to  programming 
obligations,  the  Conunission  agrees  with 
some  of  the  commenters  that  satellite 
DARS  service  is  likely  to  provide  a  new 
forum  for  political  debate  in  this 
country.  To  ensure  that  there  is  fair 
treatment  of  federal  political  candidates 
that  may  seek  to  use  this  new  forum,  the 
Commission  believes  that  satellite 
DARS  licensees,  whether  they  operate 
on  a  broadcast  or  subscription  basis, 
should  comply  with  the  same 
substantive  political  debate  provisions 
as  broadcasters.  These  provisions  are 
the  federal  candidate  access  provision. 
Section  312(a)(7),  and  the  equal 
opportunities  provision,  Section  315.  As 
the  Supreme  Court  stated  in  upholding 
Section  312(a)(7)  against  constitutional 
attack,  these  political  broadcast 
provisions  "make  a  significant 
contribution  to  freedom  of  expression 
by  enhancing  the  ability  of  candidates  to 
present,  and  the  public  to  receive, 
information  necessary  for  the  effective 
operation  of  the  democratic  process." 

89.  While  the  Commission  is  not 
adopting  additional  public  interest 
programming  obligations  at  this  time,  it 
reserves  the  right  to  do  so.  Licensees  are 
specifically  on  notice  that  the 
Commission  may  adopt  public  interest 
requirements  at  a  later  date.  If 
additional  public  interest  obligations  are 
found  to  be  warranted,  one  option 
would  be  to  adopt  rules  similar  to  those 
Congress  enacted  for  DBS  providers, 
including  a  4-7%  set-aside  of  capacity 
for  noncommercial  educational  and 
informational  programming.  Another 
option  would  be  to  hold  satellite  DARS 
licensees  to  a  'promise  vs.  performance' 
standard. 

90.  In  the  NPRM,  the  Commission 
discussed  the  possibility  of  satellite 
DARS  providers  offering  non-DARS,  or 
ancillary,  services.  The  Commission 
sought  conunent  on  what  restrictions,  if 
any,  should  apply  to  such  services  and 
on  how  to  monitor  compliance  with  any 
restrictions.  In  response,  commenters 
favored  allowing  provision  of  ancillary 
services.  Current  satellite  DARS 
applicants  urged  that  the  Commission 
allow  flexibility  to  provide  such 
services.  Other  commenters  stated  that 
allowing  ancillary  services  will  promote 
full  and  efficient  use  of  the  spectrum 
and  could  lower  the  price  of  DARS 
service,  particularly  in  the  early  stages 
as  satellite  DARS  is  established. 

91.  Some  commenters  suggested 
particular  services  that  would  be 


complementary.  For  example.  Ford 
Motor  Co.  suggested  allowing  data 
services.  Radio  Order  Corp.  urges  the 
Commission  to  allow  song  related  voice 
messaging  that  would  permit  the 
listener  to  access  information  on  a 
particular  song  diuing  the  uninterrupted 
music.  The  USDA/Forest  Service 
National  Weather  Program  suggests  that 
satellite  DARS  providers  could  dedicate 
a  chaimel  to  broadcasting  potentially 
life-saving  forest  fire  and  emergency 
information. 

92.  The  applicants  have  proposed  a 
mix  of  ancillary  services.  The 
Conunission  agrees  with  the 
conunenters  who  argue  that  allowing 
flexibility  consistent  with  the  allocation 
will  allow  providers  to  tailor  service 
offerings  to  meet  consumer  needs. 
Because  the  United  States  successfully 
obtained  an  international  allocation  for 
satellite  DARS  at  WARC-92,  the 
Commission  would  be  concerned  about  - 
any  use  of  the  spectrum  that  is 
inconsistent  with  the  international 
allocation. 

93.  The  A/PflM  contained  no  specific 
proposal  for  satellite  DARS  service  area 
requirements.  It  did,  however,  ask  . 
whether  to  require  satellite  DARS 
systems  to  provide  50-state  coverage  or 
50-state  plus  Puerto  Rico/Virgin  Islands 
coverage,  as  the  Commission  does  in  the 
fixed-satellite  service.  The  Commission 
noted  that  two  satellite  PARS 
applications  propose  service  solelyto 
the  48  contiguous  states  of  the  United 
States  (CONUS).  Two  other  appficants 
propose  coverage  of  the  CONUS,  Alaska, 
Hawaii,  Puerto  Rico  and  the  Virgin 
Islands. 

94.  CD  Radio  and  Primosphere  assert 
that  the  Commission  should  not 
mandate  that  first  generation  satellite 
DARS  systems  provide  service  beyond 
the  CONUS.  Primosphere  adds  that 
requiring  full  50-state  coverage  would 
require  the  use  of  satellite  spot  beams 
and  additional  spacecraft  power. 
Primosphere  also  noted  that  most  12—14 
GHz  (Ku-band)  and  DBS  licensees 
provide  CONUS  only  coverage.  CD 
Radio  asserted  that  the  service  area  is 
market-driven  and  that  other  applicants 

^propose  to  serve  Alaska,  Hawaii,  Puerto 
'  Rico,  and  the  Virgin  Islands  CD  Radio 
indicates  also  that  its  second  generation 
design  will  include  an  expanded  service 
area. 

95.  One  benefit  of  a  satellite  system  is 
its  ability  to  provide  nation-wide 
service.  The  Commission  recognizes 
that  50-state  coverage  is  not  mandatory 
for  all  satellite  services  and  a  service 
area  requirement  beyond  full  CONUS 
coverage  may  not  be  practical  for  first 
generation  satellite  DARS  systems.  AH 
of  the  pending  applications  for  satellite 
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DARS  propose  at  least  full  CONUS 
coverage,  however,  and  Ihere  appears  to 
be  support  for  such  a  minimum 
requirement.  Accordingly,  the 
Commission  concludes  that  satellite 
DARS  licensees'  systems  must  provide, 
at  a  minimum,  full  CONUS  coverage. 
The  Commission  strongly  encourages 
coverage  to  other  areas  or  territories  of 
the  United  States  where  practical  to  do 
so  for  first  generation  systems. 

96.  A  concern  identified  in  the  NPRM 
was  that  satellite  DARS  signals  be 
available  to  listeners,  especially  mobile 
ones,  at  every  location  nationwide.  The 
Commission  noted  the  service  link 
margin  is  related  to  the  percentage  of 
service  availability.  The  Commission 
also  noted  that  there  was  significant 
comment  on  the  pending  satellite  DARS 
applications  which  questioned  the 
appropriate  service  link  margin 
necessary  for  reception  in  a  mobile 
environment.  The  Conunission  therefore 
proposed  in  the  NPRM  that  satellite 
DARS  applicants  be  required  to  identify 
the  service  link  margin  for  their  systems 
and  demonstrate  that  their  systems  are 
capable  of  providing  that  service  link 
margin  in  a  mobile  environment,  under 
clear  sky  conditions,  to  the  geographic 
areas  they  will  serve.  The  Commission 
also  sought  comment  on  whether  a 
specific  value  should  be  used  to  define 
an  adequate  service  link  margin  for  the 
specified  service  areas  in  urban  and 
suburt>an  environments  and,  if  so,  what 
that  value  is  and  analysis  to  support  that 
value.  Technical  analyses  were  not 
included  in  initial  comments  to 
demonstrate  that  a  particular  service 
link  margin  would  be  necessary  for 
mobile  reception  in  urban  and  suburban 
environments. 

97.  Pending  applicants  assert  that 
satellite  DARS  operators  will  have  an 
incentive  to  provide  sufficient  margin  to 
deliver  the  highest  quality  audio  and 
still  permit  low-cost  manu^ture  of 
receiver  equipment.  Noting  also  that  the 
amount  of  service  link  margin  chosen  by 
sateUite  operators  is  affected  by  a 
variety  of  foctors,  such  as  use  of 
modulation  and  access  techniques, 
satellite  diversity,  transmission 
schemes,  intended  audience,  and  use  of 
terrestrial  repeaters,  it  would  be  difficult 
for  satellite  operators  to  define  one 
specific  value  that  should  be  used.  The 
Commission  therefore  will  not  require 
that  satellite  DARS  Ucensees  be  capable 
of  providing  a  specific  value  of  service 
link  margin  for  a  given  geographic  area 
and  withdraws  its  proposal  regarding 
service  link  margin.  The  Commission 
wiU  only  require  satellite  DARS 
applicants  to  provide  the  information  on 
their  service  link  budgets  that  is  already 


required  by  Section  25.114(c)(9)  of  its 
rules. 

98.  In  general,  it  is  the  Commission's 
policy  to  avoid  mandating  the  use  of 
one  form  of  technology.  The 
Commission  concludes  it  is  appropriate 
to  follow  that  policy  here  because  it  will 
allow  flexibility  for  satellite  DARS 
licensees  in  designing  their  satellite 
DARS  systems,  and  will  promote 
innovative  system  designs.  Indeed,  in 
the  NPRM,  the  Commission  proposed  to 
allow  licensees  to  use  the  chaimeliing 
plans,  modulation  schemes  and 
multiple  entry  techniques  of  their 
choice.  One  of  the  underlying  reasons 
for  proposing  a  band  segment  approach 
to  licensing  the  satellite  DARS  spectrum 
was  to  avoid  imposing  complex  sharing 
arrangements  among  satellite  DARS 
licensees  that  may  result  due  to  the 
diversity  in  the  proposed  satellite  DARS 
designs.  The  diverse  modulation  and 
chaimeliing  techniques  proposed  in  the 
pending  satellite  DARS  applications, 
however,  led  it  to  seek  comment  in  the 
NPRM  on  the  issue  of  receiver  inter- 
operability and  standards  for  satellite 
and  terrestrial  DARS. 

99.  The  Commission  indicated  its 
concern  that  licensing  diverse  satellite 
DARS  systems  could  increase  the  cost  of 
manufacturing  a  receiver  that  is 
compatible  with  all  competing  satellite 
DARS  technologies  and  terrestrial 
formats.  The  Commission  therefore 
proposed  that  each  applicant 
demonstrate  that  its  satellite  DARS 
system  is  capable  of  remotely  tuning  its 
individual  mobile,  fixed,  and/or 
portable  receivers  across  the  allocated 
bandwidth  2310-2360  MHz.  This  rule 
would  have  been  necessary  if  the 
Conunission  were  to  license  more  than 
one  band  segment  to  a  particular 
satellite  DARS  licensee,  (whether  as  an 
interim  assignment  or  in  the  event  that 

a  license  is  dismissed  and  the  spectrum 
is  re-divided  pro-rata)  but  in  view  of  its 
conclusion  to  license  only  two  satellite 
DARS  systems  through  competitive 
bidding,  and  not  to  permit  interim 
frequency  assignments,  such  a  provision 
is  no  longer  required.  The  Commission 
adopts,  however,  the  principle  behind 
the  proposed  rule  that  satellite  DARS 
licensees  are  required  to  design  a 
receiver  which  would  accommodate  all 
satellite  DARS  providers.  By  promoting 
receiver  inter-operability  for  satellite 
DARS,  the  Commission  is  encouraging 
consumer  investment  in  satellite  DARS 
equipment  and  creating  the  economies 
of  scale  necessary  to  make  satellite 
DARS  receiving  equipment  affordable. 
This  rule  also  will  promote  competition 
by  reducing  transaction  costs  and 
enhancing  consumers'  ability  to  switch 
between  competing  DARS  providers. 


The  Commission  declines  to  adopt  a 
specific  standard  for  satellite  DARS 
receiver  designs,  though.  This  will 
allow  licensees  the  flexibility  to 
determine  the  most  cost  effective  way  to 
meet  the  receiver-interoperability 
requirements.  The  Commission  does  not 
mandate  that  satellite  DitRS  receivers  be 
capable  of  receiving  terrestrial 
broadcasting  formats.  Terrestrial  and 
satellite  DARS  are  at  different 
developmental  stages  and  the 
Commission  does  not  want  to  impede 
implementation  of  either  service. 

100.  Parties  contend  that  Commission 
adoption  of  a  single,  industry-developed 
transmission  standard  for  satellite  DARS 
will  keep  receiver  costs  down,  minimize 
design  complexity,  and  encourage 
competition  in  the  marketing  of 
receivers.  The  Electronic  Industry 
Association  (EIA)  maintains  further  that 
satellite  DARS  receivers  should  be 
designed  so  that  consumers  can 
seamlessly  switch  between  satellite  and 
terrestrial  based  DARS  systems. 

101.  Satellite  DARS  applicants  share 
different  views  regarding  the 
Commission's  role  in  the  process  of 
receiver  development.  CD  Radio  asserts 
that  receiver  inter-operability  is  in  the 
clear  economic  interests  of  all  satellite 
DARS  providers  and  it  expects  that  its 
receiver  will  be  fully  tunable  in  the 
sense  that  the  consiuner  can  select  the 
service  provider  of  their  choice.  AMRC 
contends  that  creation  of  a  common 
receiver  capable  of  tuning  in  the  entire 
DARS  band  is  important  in  promoting 
consumer  acceptance  of  the  technology. 
Given  the  market  incentive  for  receiver 
compatibility,  DSBC  asserts  that  it  is 
likely  that  a  compatible  receiver 
standard  for  satellite  DARS  will  be 
developed  without  regulatory 
intervention.  Primosphere  adds  that  it  is 
committed  to  working  with  the 
appropriate  industry  organizations  to 
develop  a  common  receiver  standard 
and  therefore  Commission  action  is  not 
necessary.  In  a  related  matter,  CD  Radio 
seeks  confirmation  from  the 
Commission  that  consumers  may  rely 
on  the  authorization  of  a  satellite  DARS 
provider  and  need  not  obtain  any 
additional  license  or  registration  for 
receive-only  earth  stations  used  to 
obtain  the  service. 

102.  As  an  alternative  to  this 
Commission  mandating  standards  the 
Commission  will  require  that  a  satellite 
DARS  applicant,  in  its  application, 
certify  that  its  satellite  DARS  system 
will  include  a  receiver  design  that  will 
permit  users  to  access  all  licensed  DARS 
systems  that  are  operational  or  under 
construction.  Satellite  DARS  licensees, 
during  the  construction  of  their  satellite 
systems,  will  have  an  opportunity  to 


work  among  themselves  toward  a  final 
receiver  design.  The  Commission  agrees 
with  commenters  that  it  is  in  the 
interest  of  the  satellite  DARS  licensees, 
and  consumers,  for  the  licensees  to 
come  to  agreement  on  a  single  DARS 
receiver  design.  The  Commission  also 
agrees  with  commenters  that, 
alternatively,  a  single  transmission 
standard  would  be  in  the  interest  of  the 
satellite  DARS  providers  and 
consumers,  independent  of  whether  it  is 
developed  by  the  Commission  or  by 
industry,  but  it  will  not  mandate  use  of 
a  certain  technology.  If  satellite  DARS 
licensees  redesign  their  systems  to  use 
conforming  transmission  technology, 
receiver  complexity  would  be 
minimized  and  receiver  costs  would  be 
lowered  correspondingly.  The 
Commission  believes  that,  at  the  very 
least,  consumers  should  be  able  to 
access  the  services  from  all  licensed 
satellite  DARS  systems  and  the  rule  on 
receiver  inter-operability  accomplishes 
this.  The  Commission  also  agrees  with 
CD  Radio  that  it  is  unnecessary  for 
sateUite  DARS  consumers  to  file  for  a 
license  for  their  receive-only  terminals. 
Indeed,  the  Commission  has  not 
licensed  receive-only  earth  stations  for 
years  in  an  effort  to  deregulate  such 
operations. 

103.  Terrestrial  broadcast  and  satellite 
DARS  services  are  at  different  stages  of 
development,  however,  and  the 
Commission  does  not  intend  to  add 
delay  to  the  progress  of  the  satellite 
service  with  further  regulatory 
intervention  by  requiring  that  receivers 
be  tunebln  to  terrestrial  broadcast 
signals.  Tasting  and  evaluation  of. 
proposed  digital  audio  radio 
technologies  has  been  on-going  since 
1991.  The  Commission  urges  satellite 
DARS  licensees  to  take  this  information 
into  account  before  they  finalize  their 
system  and  receiver  designs.  The 
comments  indicate  that  satellite  DARS 
licensees  will  continue  to  participate  in 
the  industry  groups  related  to  their 
service  and  the  Commission  has  good 
reason  to  believe  that  this  is  sufficient 
to  facilitate  the  design  of  a  state-of-the- 
art  satellite  DARS  receiver. 

104.  The  applicants  propose  various 
coding  rates  to  produce  near  compact 
disc  (CD)  quality  audio.  Some 
applicants  propose  to  use  variable  data 
rates  to  transmit  a  mix  of  audio  formats 
where  the  bandwidth  necessary  to 
produce  one  CD  quality  channel,  for 
example,  would  be  used  to  provide 
several  high  quality  channels  at  data 
rates  which  are  lower  than  those 
necessary  to  produce  CD  quality.  The 
Commission  tentatively  concluded  that 
the  use  of  variable  data  rates  would 
promote  efficient  use  of  the  spectrum 


and  that  satellite  DARS  licensees  should 
be  permitted  to  implement  a  mix  of 
programming  formats  at  variable  data 
rates.  The  Commission  reflected  this  in 
its  proposal  to  require  satellite  DARS 
licensees  to  identify  which  coding 
scheme  and  coding  rate{s)  they  plan  to 
implement  on  their  satellite  DARS 
systems  and  require  those  satellite 
DARS  systems  which  intend  to  offer 
audio  formats  other  than  CD  quality  to 
be  capable  of  transmitting  lower  quality 
audio  at  lower  data  rates.  The 
Conunission  proposed  to  refrain  from 
requiring  a  particular  level  of  audio 
quality  or  other  quality  for  satellite 
DARS  and  sought  comment  on  its 
tentative  conclusions.  The  Commission 
adopts,  today,  a  rule  that  is  consistent 
with  its  proposal  for  variable  data  rates. 

105.  Comments  generally  support  the 
Commission  proposal  to  allow  use  of 
variable  data  rates  depending  on  the 
programming  being  offered  and  not  to 
define  a  particular  level  of  quality  for 
DARS  based  on  data  rates.  CD  Radio 
asserts  that  satellite  DARS  licensees 
should  be  permitted  to  rely  on  market 
preferences  to  determine  the  data  rates 
to  use  for  particular  formats  and  to 
determine  the  quality  of  the  service. 
AMRC  agrees  with  the  Commission 
proposal  because  it  intends  to  include 
some  non-CD  quality  channels  in  its 
system.  In  this  respect,  CD  Radio 
proposed  a  modification  to  the  original 
proposal  that  would  require  a  sateUite 
DARS  applicant  to  identify  the 
compression  rate  it  will  use  to  transmit 
audio  programming  whether  CD  or  other 
quality.  The  Commission  adopts  this 
proposal  and  extend  it  to  require 
licensees  to  identify  the  compression 
rates  used  for  non-audio  formats. 

106.  In  the  NPRM,  the  Commission 
proposed  to  adopt  financial 
qualifications  and  milestone 
requirements  for  sateUite  DARS 
licensees.  Because  of  the  decision  to 
auction  licenses,  financial  qualifications 
are  unnecessary.  However,  the 
Commission  believes  that  strict 
adherence  to  satelUte  construction  and 
operational  milestones  will  assure  that 
licensees  are  proceeding  with  their 
proposals  and  spectrum  is  used 
efficienUy.  Because  of  the  long  lead  time 
necessary  for  satellite  construction,  the 
Commission  proposed  that  satellite 
DARS  licensees  begin  construction  of 
their  space  stations  within  one  year, 
launch  and  begin  operating  their  first 
satellite  within  four  years,  and  begin 
operating  their  entire  system  within  six 
years.  The  Commission  also  proposed 
that  Ucensees  file  annual  reports  on  the 
statiis  of  their  systems.  The  ciurent 
appUcants  support  the  rules  proposed  in 
the  NPRM.  Accordingly,  the 


Commission  adopts  the  requirements  as 
proposed. 

107.  In  the  NPRM,  the  Commission 
proposed  that  licenses  for  satellite 
DARS  space  segment  fociUties  would  be 
issued  for  ten  years.  The  Commission 
also  noted  that  licensees  choosing  to 
operate  as  broadcasters  would  be 
limited  by  statute  to  a  shorter  term. 
Adoption  of  the  original  proposal  would 
place  DARS  Ucensees  that  choose  to  be 
broadcasters  at  a  disadvantage  by  giving 
them  a  shorter  term.  In  addition,  two 
different  terms  could  cause  confusion  if 
an  operator  decided  to  change  the  mix 
of  services  it  offered  and  might  hamper 
the  flexibility  the  Commission  intended 
that  licensees  should  have  in  choosing 
formats.  Accordingly,  because  the 
Communications  Act  limits  broadcast 
license  terms  to  eight  years,  the 
Commission  has  determined  that  all 
satelUte  DARS  Ucense  terms  should  be 
eight  years.  The  Ucense  term  1^11 
commence  when  each  satellite  is 
laiuiched  and  put  into  operation.  In 
addition,  as  proposed  in  the  NPRM, 
individual  satelUte  DARS  receivers  wiU 
not  be  licensed. 

108.  As  one  of  the  pending  satellite 
DARS  appUcants  indicates,  satellite 
systems  are  a  collection  of  technical 
trade-offs  between  satellite  power, 
number  of  channels,  data  rates,  service 
link  margin  and  bandwidth.  Therefore, 
the  greater  the  flexibUity  in  the 
Commission's  technical  rules,  the 
greater  the  flexibility  satellite  DARS 
licensees  will  have  in  designing  their 
systems  in  such  a  way  as  to  meet  their 
business  plans  and  marketing  goals.  The 
technical  rules  adopted  today  will  offer 
satellite  DARS  licensees  sufficient 
flexibility  to  make  necessary  trade-oEEs 
and  to  implement  systems  that  are 
viable  and  competitive. 

109.  The  Commission  proposed  in  the 
NPRM  not  to  apply  power  flux-densify 
(pfd)  limits  on  satelUte  DARS  networks 
and  it  believes  the  record  supports  its 
tentative  decision.  While  initially  CD 
Radio  maintained  that  coordination  of  - 
satellite  DARS  systems  with  adjacent 
countries  would  be  facilitated  if  aU 
systems  were  required  to  meet  a  pfd 
level  at  the  Earth's  siuface  of  - 139 
dB(W/mV4  kHz),  CD  Radio  now 
contends  that  it  is  not  necessary  for  the 
Commission  to  re-open  the  issue  of 
required  pfd  limits  since  it  will  be  i>art 
of  the  coordination  process.  Others 
agree.  DSBC,  for  instance,  maintains 
that  experience  has  shown  that  the 
flexibility  in  the  international 
coordination  process  is  far  superior  to 
the  rigidity  of  pfd  limits.  Accordingly, 
Satellite  DARS  licenses  will  be 
conditioned  on  the  completion  of 
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international  coordination  with  adjacent 
countries. 

110.  It  is  clear  that  each  satellite 
DARS  licensee  will  need  to  operate  its 
satellite(s)  at  a  pfd  level  that  is  high 
enough  to  provide  sufficient  service 
availability  and  yet  low  enough  to 
coordinate  with  terrestrial  services  in 
adjacent  countries.  Coordination  with 
adjacent  countries  becomes  an 
important  issue  because  the  pfd  values 
characteristic  of  proposed  satellite 
DARS  systems  exceed  the  threshold 
levels  that  have  been  identified  by 
foreign  administrations  to  protect  their 
existing  terrestrial  services.  The 
discussion  of  coordination,  above, 
provides  satellite  DARS  applicants  with 
a  detailed  understanding  of  the 
coordination  issues  in  the  2320-2345 
MHz  kfand.  The  applicants  are  in  a 
better  position  than  the  Commission  to 
make  necessary  power  trade-oSs  to 
implement  their  satellite  DARS  systems. 
Moreover,  since  the  Commission  is 
licensing  satellite  DARS  providers  in 
two  separate  frequency  assignments,  the 
failure  of  one  licensee  to  complete 
coordination  with  adjacent  countries  in 
a  timely  fashion  will  not  delay  the 
coordination  of  the  other  licensee's 
system.  In  light  of  the  above,  adoption 
of  a  specific  pfd  limit  is  unnecessary. 
Satellite  DARS  applicants  are  reminded, 
however,  that  they  are  required  to 
identify  in  their  modified  satellite  DARS 
system  applications  the  pfd  at  the 
Earth's  surface  from  their  spacecraft 
according  to  Section  25.114(c)(ll)  of  the 
Commission's  rules. 

111.  Satellite  licensees  are  required  to 
suppress  out-of-band  and  spurious 
emissions  from  their  space  stations  to 
the  levels  specified  in  Section  25.202(f) 
of  the  Commission's  Rules.  The 
Commission  indicated  in  the  NPRM  that 
techniques  such  as  spectral  shaping, 
coding,  offset  quadraphase  modulation 
and  filtering,  would  be  useful  in 
mitigating  out-of-band  emissions.  The 
Commission  sought  comment,  however, 
on  whether  the  out-of-band  emission 
limits  in  Section  25.202(f)  would  be 
sufficient  to  protect 
radiocommunication  services  in  bands 
adjacent  to  the  2310-2360  MHz  band, 
particularly  deep  space  operations 
below  2310  MHz  and  U.S.  MAT 
operations  above  2360  MHz. 

112.  Cornell  University  asserts  in  its 
comments  that  the  Arecibo  Observatory 
in  Puerto  Rico,  which  it  operates  for  the 
National  Science  Foundation  in  the 
2370-2390  MHz  band,  would  require 
greater  protection  from  satellite  DARS 
than  that  which  is  currently  required  by 
Section  25.202(f)  Specifically,  Cornell 
requests  that,  as  a  minimum,  the 
Commission  require  the  out-of-band 


emission  limits  of  Section  25.202(0(3) 
for  satellite  DARS  emissions  beyond  the 
2370  MHz  band  edge.  It  requests  that  a 
rule  for  spurious  emissions,  consistent 
with  those  being  considered  by  ITU-R 
Task  Group  1/3  be  applied  to  satellite 
DARS  as  well.  This  would  require  an 
additional  9  dB  of  attenuation  below  the 
out-of-band  emission  limits  required  by 
Section  25.202(f). 

113.  Cornell's  calcidations  assiune 
that  a  satellite  DARS  licensee  will  be 
authorized  to  operate  at  a  center 
frequency  of  2355  MHz  with  a 
bandwidth  of  8  MHz.  Considering  that 
satellite  DARS  systems  will  be  licensed 
below  2345  MHz,  and  that  the 
Commission  is  not  requiring  the 
provision  of  satellite  DARS  to  Puerto 
Rico  and  the  Virgin  Islands,  which 
offers  further  protection  to  the  Arecibo 
Observatory,  attenuation  of  out-of-band 
emissions  beyond  the  limits  already 
required  by  Section  25.202(f)  may  not  be 
necessary.  It  would  be  premature  for  the 
Commission  to  require  satellite  DARS 
licensees  to  meet  the  spurious  emission 
limits  which  are  currently  in  place  as 
"design  guidelines"  and  which  may  be 
reviewed  again  by  ITU-R  Study  Groups. 
The  TG  1/3  Recommendation  that 
Cornell  cites  in  its  comments  is  a  draft 
Recommendation  and  the  issue  of 
spiuious  emissions  will  not  be  finalized 
until  the  1999  international 
Radiocommunication  Assembly. 

114.  The  Commission  therefore  will 
only  require  satellite  DARS  licensees  to 
meet  out-of-band  and  spurious  emission 
limits  which  are  contained  in  Section 
25.202(f)  of  the  Commission's  Rules. 
Satellite  DARS  licensees  should, 
however,  take  cognizance  of  the  TG  1/ 

3  "design  guidelines"  and  the  Arecibo 
deep  space  operations  in  the  2370-2390 
MHz  when  designing,  constructing  and 
operating  their  space  stations.  In  a 
related  matter,  the  pending  satellite 
DARS  applicants  assert  that  they  can 
each  operate  without  causing  harmful 
interference  to  one  another.  Since  the 
pending  satellite  DARS  applicants 
propose  a  band  segment  licensing 
approach,  the  Commission  presumes 
that  the  out-of-band  emission  limits  of 
Section  25.202(f)  would  provide  for 
interference-free,  infra-service  satellite 
DARS  operation.  The  issue  of  out-of- 
band  emission  limits  to  protect  satellite 
DARS  receivers  is  addressed  in  the 
Wireless  Communication  Services 
proceeding. 

115.  The  Commission  sought 
comment  in  the  NPRM  on  a  suitable 
location  for  satellite  DARS  telemetry 
beacons.  The  Commission  proposed  in 
the  NPRM  that  each  system  operator 
reduce  its  bandwidth  occupancy  by  0.1 
MHz  to  create  two  0.2  MHz  assignments 


adjacent  to  the  edges  of  the  satellite 
DARS  band  for  location  of  telemetry 
beacons.  The  Commission  also  proposed 
an  alternative  location  for  all  satellite 
DARS  telemetry  beacons  at  the  lower 
edge  of  the  2310-2360  MHz  band, 
considering  the  tentative  conclusion  not 
to  immediately  license  the  lower  10 
MHz  for  satellite  DARS.  The  alternative 
proposal  would  put  fewer  constraints  on 
the  satellite  DARS  licensees  (i.e.,  they 
would  no  longer  have  to  reduce  their 
bandwidth  occupancy  to  accommodate 
telemetry  beacons),  but  the  Commission 
indicated  that  further  constraints  would 
be  placed  on  any  futiire  licensee  of  the 
lower  portion  of  the  band.  The 
Commission  requested  comment  on  its 
proposals  for  satellite  DARS  telemetry 
beacons  and  it  requested  comment  on 
alternative  locations. 

116.  In  its  comments,  DSBC  suggests 
that,  alternatively,  the  3697-3699  MHz 
band  would  be  suitable  for  satellite 
DARS  telemetry  beacons.  It  contends 
that  the  3697-3699  MHz  band  could 
readily  be  coordinated  for  satellite 
DARS  telemetry  beacons  thereby 
retaining  the  total  DARS  band  for 
service  links.  CD  Radio,  in  its 
comments,  proposes  a  modification  to 
the  satellite  DARS  telemetry  beacon 
proposal  in  the  NPRM.  According  to  CD 
Radio's  proposal,  satellite  DARS 
licensees  may  reduce  their  assigned 
bandwidth  occupancy  to  provide 
telemetry  beacons.  No  other  alternatives 
were  identified  for  the  location  of 
satellite  DARS  telemetry  beacons. 

117.  The  Commission  adopts  its 
original  proposal  to  locate  telemetry 
beacons  for  satellite  DARS  in  the 
satellite  DARS  band,  with  minor 
modification.  No  parties  supported  the 
proposal  made  by  DSBC.  Further,  DSBC 
provided  no  supporting  information  in 
its  comments  to  assess  the  impact  of 
satellite  DARS  telemetry  beacons  in  the 
3697-3699  MHz  band  on  the 
Radiolocation  and  Aeronautical 
Radionavigation  users  of  the  band. 
DSBC  indicates  that  Intelsat  and 
Inmarsat  and  numerous  other  non-U.S. 
satellite  systems  make  use  of  all  or  large 
portions  of  this  band.  These  satellite 
systems,  however,  are  not  located  in  the 
geostationary  orbit  between  80°  and 
110"  W.L..  where  the  satellite  DARS 
applicants  propose  to  locate  their 
satellites.  CD  Radio,  on  the  other  hand, 
supports  the  operation  of  satellite  DARS 
telemetry  beacons  within  the  satellite 
DARS  service  link  spectrum.  CD  Radio's 
proposal  is  more  flexible  than  the 
proposal  in  the  NPRM  because  it  does 
not  mandate  an  amount  of  spectrum  by 
which  each  satellite  DARS  licensee 
must  reduce  its  bandwidth  to 
accommodate  telemetry  beacons  (i.e., 
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0.1  MHz).  The  Commission  therefore 
modifies  its  original  proposal  to  require 
satellite  DARS  licensees  to 
accommodate  telemetry  beacons  for 
their  systems  within  their  exclusively 
licensed  bandwidth  but  allow  each 
licensee  the  flexibility  to  determine  the 
appropriate  amount  of  spectrum 
necessary  for  its  telemetry  beacons. 

118.  Cross  polarized  signals  are 
orthogonal  signals  as  seen  by  the 
receiver.  This  technique  is  used 
extensively  in  the  fixed-satellite  service 
because  it  facilitates  reuse  of 
frequencies  to  accommodate  multiple 
signals,  thereby  promoting  efficient  use 
of  the  spectrum.  In  the  NPRM  the 
Commission  indicated  that  the  record 
was  insufficient  for  it  to  analyze  the 
benefits  of  potential  capacity  increases, 
if  any,  that  may  result  from  use  of  cross- 
polarized  transmissions  for  satellite 
DARS.  The  Commission  proposed, 
however,  that  satellite  DARS  licensees 
be  permitted  to  reach  agreement  with 
other  satellite  DARS  licensees  to 
transmit  on  cross-polarized  frequencies 
in  frequency  assignments  of  other 
licensees.  The  parties  who  reach  such 
agreements  would  be  required  to  apply 
to  the  Commission  for  approval  of  the 
agreement.  Commission  approval  would 
be  conditioned  on  the  outcome  of 
coordination  with  other 
administrations . 

119.  The  satellite  DARS  applicants 
generally  support  this  proposal.  CD 
Radio  asserts  that  a  licensee  should  at 
least  be  permitted  to  transmit  cross- 
polarized  signals  within  its  own 
frequency  assignment.  AMRC  contends 
that  the  use  of  cross  polarization 
techniques  is  still  untested  in  the  S- 
band  and  the  availability  of  such 
techniques  for  DARS  licensees  should 
not  be  assumed.  However,  to  the  extent 
that  cross  polarization  techniques 
become  feasible,  the  Commission 
should  allow  its  use  to  expand  program 
offerings.  The  Commission  believes  that 
its  proposed  rule  for  cross  polarization 
leaves  open  the  possibility  for  satellite 
DARS  operators  to  use  this  technique, 
when  proven  feasible,  to  meet  futxire 
market  demands  for  their  service.  The 
Commission  received  no  comment  in 
opposition  to  its  proposal  for  use  of 
cross-polarized  frequencies  and  it 
adopts  its  original  proposal,  without 
modification. 

120.  In  the  NPRM  the  Commission 
indicated  that  modification  to  Part  87  of 
its  rules  (Aviation  Services)  would  be 
consequential  to  the  licensing  of 
satellite  DARS  systems  in  the  2310- 
2360  MHz  band.  The  Commission 
recognized  that  the  mobile  and 
radiolocation  services  are  currently 
allocated  on  a  primary  basis  in  the 


2310-2360  MHz  band  imtil  January  1, 
1997  or  until  the  first  broadcasting- 
satellite  (sound)  system  is  operating  and 
affecting  or  be  affected  by  the  mobile 
and  radiolocation  services  in  those 
service  areas,  whichever  date  is  later. 
Further,  its  Allocation  Order  warned 
that  the  BSS(sound)  and  complementary 
terrestrial  broadcasting  service,  during 
their  implementation,  should  take 
cognizance  of  the  expendable  and 
reusable  launch  vehicle  frequencies 
2312.5,  2332.5  and  2352.5  MHz  to 
minimize  the  impact  on  this  mobile 
service  use  to  the  extent  possible. 

121.  The  Commission  proposed 
modification  of  Section  87.303,  in 
Appendix  II  of  the  NPRM,  to  align  Part 
87  with  Parts  2  and  25  of  its  Rules.  The 
Commission  recommended 
authorization  of  new  primary 
assignments  for  mobile  telemetry  and 
telecommand  operations,  pursuant  to 
Section  87.303,  above  2360  MHz.  The 
NPRM  indicated  that  there  was  support 
from  the  aeronautical  community  to 
reaccommodate  existing  aeronautical 
telemetry  users  of  the  2310-2390  MHz 
band  to  the  2360-2390  MHz  band.  The 
Commission  proposed  modification  to 
Section  87.303  to  assign  telemetry  and 
associated  telecommand  operations  in 
fully  operational  or  expendable  and  re- 
usable launch  vehicles  above  2360  MHz. 
Moreover,  the  Commission  suggested 
that  any  other  telemetry  use  of  the  band 
2310-2390  MHz  would  be  secondary  to 
launch  vehicle  use. 

122.  As  discussed,  supra,  co- 
frequency,  co-coverage  operation  of 
satellite  DARS  and  MAT  is  not  possible 
and  it  would  not  be  practical  to  license 
MAT  systems  in  the  satellite  DARS 
band  on  a  co-primary  basis.  There  was 
no  opposition  to  the  proposal  to  modify 
Section  87.303.  Only  DSBC  and 
AFTRCC  conunented  with 
modifications  to  the  proposal  to  clarify 
the  status  of  telemetry  use  of  the  2310- 
2390  MHz  band.  Consistent  with  its 
original  proposal,  footnote  US328  to 
Part  2  of  the  Rules,  and  the 
developments  in  the  remainder  of  the 
2310-2360  MHz  band,  the  Commission 
modifies  Section  87.303  as  it  pertains  to 
the  2320-2345  MHz  band.  The 
Commission  therefore  adopts  the 
modified  Section  87.303  contained 
below. 

123.  hi  addition  to  satellite  DARS 
space  stations  providing  service 
downlinks  in  the  2320-2345  MHz  band, 
feeder  link  earth  stations  for  each 
satellite  DARS  system  will  be  required 
to  uplink  programming  information  to 
the  space  station(s).  The  Conmiission 
recognized  in  the  NPRM  that  feeder  link 
networks  are  essential  to  deliver  service 
to  the  end  user  and  that  ample 


contiguous  spectrum  is  necessary  to 
implement  a  viable  satellite  DARS 
system.  The  Commission  also 
recognized  that  satellite  DARS  feeder 
link  earth  stations  will  be  few  in 
number  (i.e.  one,  or  possibly  two  for 
redundancy,  per  licensee)  and  will 
operate  at  fixed  locations.  Therefore,  the 
Commission  will  authorize  satellite 
DARS  feeder  link  networks  in  fixed- 
satellite  service  (FSS)  frequency 
allocations. 

124.  The  Commission  indicated, 
however,  that  it  would  not  authorize 
satellite  DARS  feeder  link  networks  in 
the  conventional  FSS  4/6  GHz  (C-band) 
and  12/14  GHz  (Ku-band)  frequency 
bands  which  are  already  congested  with 
U.S.  fixed-satellite  service  networks. 
The  Commission  tentatively  concluded 
that  this  would  not  be  an  efficient  use 
of  the  FSS  spectrum  or  the  geostationary 
orbit.  Additionally,  the  Commission 
recognized  in  the  NPRM  that  the 
pending  satellite  DARS  applicants 
propose  feeder  link  operations  in  FSS 
bands  other  than  the  conventional  4/6 
and  12/14  GHz  bands.  This  is  consistent 
with  its  tentative  conclusion.  Moreover, 
the  Commission  understands  that  feeder 
link  requirements  for  each  satellite 
DARS  system  may  increase  or  decrease 
depending  on  the  amount  of  satellite 
DARS  service  link  spectrum  that  is 
exclusively  licensed  to  each  applicant, 
and  on  the  final  configiu-ation  of  the 
satellite  DARS  systems.  For  these 
reasons  the  Commission  sought 
comment  oil  possible  alternative  non- 
congested  FSS  frequency  bands  that 
would  be  suitable  for  satellite  DARS 
feeder  liiik  operations  in  the  event  that 
the  frequency  bands  originally  proposed 
by  the  applicants  are  not  available. 

125.  Licensing  service  link  spectrum 
in  the  2320-2345  MHz  band  without 
designating  spectnun  for  feeder  link 
networks  would  result  in  the 
Commission  licensing  an  incomplete 
satellite  DARS  system.  The  satellite 
DARS  systems  caimot  operate  without 
sufficient  feeder  link  spectnun.  The 
Conunission  therefore  will  permit 
satellite  DARS  feeder  link  networks  in 
the  FSS  frequency  bands  7025-7075 
MHz  and  6725-7025  MHz  (101"  W.L. 
orbital  location  only),  consistent  with 
the  requirements  identified  in  the 
current  applications.  The  Commission 
will  license  satelUte  DARS  feeder  link 
Earth  stations  according  to  existing 
regulations  for  FSS  Earth  stations. 

126.  According  to  the  proposals  in  the 
pending  applications,  the  feeder  link 
spectrum  requirements  for  three  of  the 
four  applicants  can  be  accommodated  in 
the  7025-7075  MHz  band.  Since 
satellite  DARS  systems  will  be  operating 
space  stations  in  the  geostationary  orbit. 


/^ 


11098        Federal  Register  /  Vol.  62,  No.  47  /  Tuesday,  March  11,  1997  /  Rules  and  Regulations 


this  50  MHz  of  spectrum  can  be  reused 
by  satellite  OARS  licensees  in  the 
uplink  direction,  given  sufficient  orbital 
separation  between  the  space  stations. 
The  Commission  believes  that  an  orbital 
separation  of  at  least  two  degrees 
between  satellite  DARS  space  stations  is 
obtainable.  Primosphere  and  CD  Radio 
propose  in  their  applications  to  use  the 
7025-7075  MHz  band.  Though  AMRC 
proposes  to  use  the  6530—6545  MHz 
band  for  its  feeder  links,  it  proposed  no 
alternative  baads.  The  Commission 
believes  that  AMRC's  feeder  link 
spectrum  requirements,  too.  can  be 
accommodated  in  the  7025-7075  MHz 
band. 

127.  The  fourth  applicant,  DSBC, 
proposes  in  its  application  to  use  the 
6500-6855  MHz  band  for  its  feeder 
links.  DSBC  has  a  greater  spectrum 
requirement  than  the  other  applicants 
because  it  proposes  a  system  which  uses 
multiple  spot  beams.  Spot  beams  allow 
for  greater  frequency  reuse  of  the  service 
link  spectrum  but  the  amount  of  feeder 
link  spectrum  required  is 
prof>ortionately  greater.  The 
Commission  notes  also  that  DSBC  has 
requested  the  101°  W.L.  orbital  position 
which  is  allocated  to  the  U.S.  in 
accordance  with  the  international  FSS 
allotment  plan.  The  spectrum  in  the 
6725-7025  MHz  allotment  band  is 
contiguous  with  the  7025-7075  MHz 
band.  By  combining  the  300  MHz  of 
spectriun  from  the  allotment  plan  with 
the  50  MHz  between  7025-7075  MHz, 
350  MHz  of  spectrum  could  be  available 

Ao  implement  a  satellite  DARS  system  at 
♦101'  W.L.  which  uses  a  multiple  spot 
beam  configuration.  Moreover,  this 
proposal  would  be  a  more  efficient  use 
of  the  FSS  allotment  plan  by  using  it  to 
its  fullest. 

128.  The  6725-7025  MHz  allotment 
and  7025-7075  MHz  bands  are  currently 
lighUy  used  in  the  U.S.  by  the  fixed- 
satellite  service,  in  contrast  to  the 
convendonal  4/6  GHz  and  12/14  GHz 
bands.  Indeed,  the  WRC-95  designated 
these  frequency  bands  for  NGSO  MSS 
feeder  link  use  because,  globally,  they 
are  currently  lightly  used  by  the  FSS. 
Though  NGSO  MSS  feeder  link 
networks  are  planned  to  operate  in  these 
frequency  bands  and  these  bands  are 
used  in  the  U.S.  for  broadcast  auxiliary 
and  Electronic  News  Gathering  (ENG), 
the  Commission  believes,  for  the 
reasons  stated  herein,  that  satellite 
DARS  feeder  links  can  share  the  6725- 
7025  MHz  allotment  and  7025-7075 
MHz  bands  with  existing  and  planned 
co-primary  users. 

129.  Regarding  the  sharing  situation 
in  the  U.S.  with  broadcast  auxiliary  and 
ENG  use  of  the  bands,  the  Commission 
identified  in  the  NPRM  the  sharing 


issues  that  satellite  DARS  operators 
would  have  to  address.  Initially, 
commenters  maintained  that  bands 
allocated  for  broadcast  auxiliary  are 
heavily  used  for  ENG,  inter-city  relays 
and  studio-to-transmitter  links,  and  that 
use  of  the  7  GHz  band  for  satellite  DARS 
feeder  link  operations  would  not  be 
feasible.  Joint  Comments  from 
broadcasters  assert,  however,  that 
satellite  DARS  feeder  links  could  share 
the  7  GHz  band  with  broadcast 
operations  under  certain  conditions. 
The  National  Association  of 
Broadcasters  (NAB)  maintains  that 
satellite  DARS  feeder  link  u.se  of  the  7 
GHz  band  would  be  possible  only  in 
small  markets,  noting  that  ENG  may 
move  from  the  2  GHz  band  to  the  7  GHz 
band  thereby  crowding  the  7  GHz  band. 
CD  Radio  contends  that,  even  in  light  of 
the  mobile  nature  of  ENG  operations  in 
the  7  GHz  band,  a  carefully  engineered 
and  coordinated  satellite  DARS  uplink 
may  well  be  able  to  co-exist  with  these 
broadcast  facilities. 

130.  Most  of  the  conditions  for 
sharing  the  7  GHz  band  identified  by  the 
broadcasters  in  their  Joint  Comments  are 
typically  negotiated  during  the  domestic 
licensing  process  between  satellite 
licensees  and  broadcasters.  The  results 
of  this  domestic  coordination  would  be 
reflected  in  the  satellite  DARS  earth 
station  application  to  demonstrate  that 
Earth  station  operations  would  not 
affect  other  co-primary  users  of  the 
band.  Satellite  DARS  feeder  link 
networks  will  be  authorized  as  a  fixed- 
satellite  service  in  the  6725-7025  MHz 
allotment  and  7025-7075  MHz  bands  on 
a  co-primary  basis,  but  Earth  station 
operations  are  expected  to  be 
coordinated  with  pre-existing  users  of 
the  spectrum  before  they  will  be 
licensed  to  operate.  The  Commission 
will  authorize  satellite  DARS  feeder  link 
Earth  stations  only  after  the  applicant 
demonstrates  that  coordination  with 
potentially  affected  users  in  the  band. 
Including  co-primary  broadcast  users, 
has  been  successfully  completed. 

131.  Certain  of  the  conditions 
proposed  by  the  broadcasters  would  not 
be  imposed  on  satellite  DARS  operators 
after  the  earth  station  licensing  process 
is  completed.  For  instance,  satellite 
DARS  feeder  links  would  not  be 
required  to  accept  interference  received 
from  existing  and  planned  TV  broadcast 
auxiliary  stations  once  the  earth  stations 
are  licensed.  Moreover  it  would  be 
premature  for  the  Commission  to 
identify  and  adopt  "keep  out  zones"  for 
satellite  DARS  earth  stations,  for 
example  in  areas  near  major  sporting 
arenas  and  around  existing  7  GHz 
television  broadcast  auxiliary  receive 
sites,  as  proposed  by  broadcasters  in 


their  comments.  This  detailed  frequency 
coordination  exercise  will  be  conducted 
between  the  satellite  DARS  licensees 
and  broadcasters  during  the  domestic 
licensing  process  and  in  parallel  with 
the  construction  and  deployment  of  the 
satellite  DARS  systems.  Nevertheless, 
the  fact  that  the  Jpint  Commenters 
identified  conditions  that  would 
facilitate  sharing  in  the  7  GHz  band  is 
an  indication  that  a  workable  solution 
can  be  realized  for  satellite  DARS  feeder 
link  networks  to  operate  in  the  bands 
shared  with  broadcast  facilities. 

132.  The  Commission  also  identified 
the  sharing  issues  regarding  satellite 
DARS  feeder  links  and  planned  feeder 
link  networks  for  NGSO  MSS  systems  in 
the  NPRM.  NGSO  MSS  feeder  link 
networks  will  be  transmitting  in  the 
downlink  direction  in  the  7  GHz  band 
while  satellite  DARS  feeder  links  will  be 
transmitting  in  the  uplink  directiop  in 
the  same  band  (i.e.,  NGSO  MS^^feeder 
links  will  be  operating  "retBfse  band"). 
Coordination  between  theTrao^itting 
satellite  DARS  earth  stations  and 
receiving  NGSO  MSS  feeder  link  earth 
stations,  and  between  receiving  DARS 
space  stations  and  transmitting  NGSO 
MSS  space  stations  is  therefore 
required.  Primosphere  asserts  that 
because  satellite  DARS  feeder  link  earth 
stations  do  not  have  significant 
geographic  limitations  on  where  they 
can  be  located,  it  is  not  expected  that 
coordinated  use  of  the  7  GHz  band  with 
NGSO  MSS  feeder  link  earth  stations 
will  be  difficult.  DSBC  adds  that  there 
are  no  apparent  problems  with  satellite 
DARS  feeder  link  band  proposals  even 
in  light  of  WRC-95  proposals  for  NGSO 
MSS  feeder  links. 

133.  Loral  Qualcomm  Partnership 
(LQP)  asserts  that  any  satellite  DARS 
feeder  link  assignment  in  the  7  GHz 
band  should  be  required  to  operate 
within  the  sharing  criteria  adopted  at 
WRC-95  for  sharing  between  GSO  FSS 
and  NGSO  MSS  feeder  link  networks. 
The  Commission  expects  satellite  DARS 
feeder  link  networks,  and,NGSO  MSS 
feeder  link  networks,  to  d'jpferate 

^cording  to  WRC-95  decisions.  The 
imission  believes  that,  based  on 
<;95  decisions,  geostationary 
satellit^ARS  feeder  links  and  NGSO 
MSS  feedfeijinks  can  co-exist  in  the  7 
GHz  band.  TliTTlp  uiDJlii  relatively  few 
feeder  link  earth  statics  forboth 
services  and  sufficient  distance  can  be 
maintained  between  the  transmitting 
feeder  link  earth  stations  for  satellite 
DARS  and  the  receiving  earth  stations  of 
NGSO  MSS  feeder  links  networks. 
Additionally,  according  to  WRC-95 
decisions,  transmitting  NGSO  MSS 
feeder  link  space  stations  must  meet 
power  flux  density  limits  at  the 
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geostationary  orbit  to  protect  receiving 
space  stations  in  the  7  GHz  band.  The 
domestic  coordination  process,  in 
accordance  with  Section  25.130  of  the 
Rules,  will  facilitate  feeder  link  Earth 
station  licensing  of  both  satellite  DARS 
and  NGSO  MSS  systems. 

134.  Two  12.5  MHz  DARS  licenses 
will  be  granted  for  use  of  the  spectrum 
at  2320-2332.5  MHz.  and  2332.5-2345 
MHz,  respectively.  As  discussed  above, 
since  the  Commission  is  not  opening  the 
filing  cut-off,  the  four  applicants  are  the 
only  eligible  parties  for  these  licenses. 
Accordingly,  as  all  four  applicants' 
proposals  cannot  be  accommodated,  it 
adopts  rules  to  assign  the  licenses  to 
two  of  these  applicants  through  use  of 
competitive  bidding. 

135.  The  Commission  has  authority 
under  Section  309(j)  of  the 
Communications  Act  of  1934,  as 
amended  ("Communications  Act"),  to 
employ  auctions  to  choose  among 
mutually  exclusive  applications  for 
initial  licenses  where  the  principal  use 
of  the  spectrum  is  likely  to  involve  the 
licensee  receiving  compensation  from 
subscribers.  Specifically,  the 
Communications  Act  permits  auctions 
where:  (1)  mutually  exclusive 
applications  for  initial  license  or 
construction  permits  are  accepted  for 
filing  by  the  Commission;  (2)  the 
principal  use  of  the  spectrum  will 
involve,  or  is  reasonably  likely  to 
involve,  the  receipt  by  the  licensee  of 
compensation  from  subscribers  in  return 
for  enabling  those  subscribers  to  receive, 
or  transmit  communication  signals 
utilizing  the  licensed  frequencies;  and 
(3)  the  public  interest  objectives  of 
Section  309(j)  would  be  served  by 
subjecting  mutually  exclusive 
applications  in  the  service  to 
competitive  bidding. 

136.  In  the  NPRM,  the  Commission 
recognized  that  mutual  exclusivity 
could  arise  if  it  decided  not  to  make  the 
entire  50  MHz  of  allocated  spectrum 
available  for  satellite  DARS  licensing. 
The  Commission  also  tentatively 
concluded  that  the  principal  use  of  the 
spectrum  will  be  to  provide 
subscription-based  services.  The 
Commission  further  concluded  that 
using  competitive  bidding  to  assign 
DARS  licenses  would  fulfill  the  public 
interest  obligations  mandated  by  statute. 

137.  Some  commenters  contend  that 
the  Commission  is  not  authorized  to 
auction  DARS  licenses  because  they 
believe  the  applications  on  file  are  not 
mutually  exclusive.  The  pending 
applicants  argue  that  the  Commission 
has  a  statutory  obligation  to  avoid 
mutual  exclusivity,  citing  Section 
309(j)(6)(E)  of  the  Conununications  Act. 
CD  Radio  and  American  Mobile  Radio 


Corporation  (AMRC)  also  allege  that  the 
use  of  auctions  to  resolve  applications 
filed  before  the  Commission  was 
granted  competitive  bidding  authority  is 
not  warranted. 

138.  Based  upon  a  review  of  the 
record  in  this  proceeding,  the 
Commission  disagree  with  these 
commenters.  As  the  Conunission  stated 
in  the  NPRM,  with  respect  to  the 
"principal  use"  requirement  of  Section 
309(j),  auctions  are  authorized  if  at  least 
a  majority  of  the  use  of  the  spectrum  is 
likely  to  be  for  subscription-based 
services.  In  making  this  determination, 
the  Commission  looks  to  classes  of 
licenses  and  permits  rather  than 
individual  licenses.  Given  that  three  of 
the  four  current  applicants  propose  to 
provide  subscription-based  service,  the 
Commission  concludes  that  the 
principal  use  of  the  satellite  DARS 
spectrum  is  likely  to  involve  the 
licensee  receiving  compensation  from 
subscribers.  The  Commission  notes, 
however,  that  its  "principal  use" 
determination  does  not  in  any  way 
preclude  satellite  DARS  licensees  frtim 
providing  any  amount  of  non- 
subscription  service,  and  they  are  not 
precluded  from  recovering  auction 
costs,  as  well  as  the  costs  of 
construction,  launch,  and  operation 
frt3m  sources  other  than  subscribers, 
such  as  advertising. 

139.  The  Commission  also  expects 
that  the  amended  applications  to  be 
filed  for  the  satellite  DARS  licenses  will 
raise  mutual  exclusivity.  While 
eligibility  for  this  license  is  limited  to 
the  four  existing  applicants,  the 
Conunission  expects  that  each  of  these 
applicants  will  file  amended 
applications  to  participate  in  the 
auction  for  the  two  licenses  in  view  of 
their  continued  interest,  as  expressed  in 
this  proceeding,  in  providing  satellite 
DARS.  In  the  event  the  Commission 
receives  only  one  acceptable  amended 
application  for  each  of  tbe  licenses,  the 
Wireless  Telecommunications  Bureau 
will  issue  a  public  notice  cancelling  the 
auction  and  establishing  a  date  for  the 
filing  of  an  amended  long-form 
application  that  complies  with  the 
service  and  technical  rules  adopted 
herein. 

140.  The  Commission  turns  now  to 
the  issue  of  whether  using  competitive 
bidding  to  assign  the  satellite  DARS 
licenses  will  promote  the  public  interest 
objectives  set  forth  in  Section  309(j)(3) 
of  the  Communications  Act.  These 
objectives  are: 

(A)  The  development  and  rapid 
deployment  of  new  technologies, 
products,  and  services  for  the  benefit  of 
the  public,  including  those  residing  in 


nu^l  areas,  without  administrative  or 
judicial  delays; 

(B)  Promoting  economic  opportimity 
and  competition  and  ensuring  that  new 
and  iiuiovative  technologies  are  readily 
accessible  to  the  American  people  by 
avoiding  excessive  concentration  of 
licenses  and  by  disseminating  licenses 
among  a  wide  variety  of  applicants, 
including  small  businesses,  rural 
telephone  companies,  and  businesses 
ov«ied  by  niembers  of  minoritygroups 
and  women; 

(C)  Recovery  for  the  public  of  a 
portion  of  the  value  of  the  public 
spectnun  made  available  for  commercial 
use  and  avoidance  of  unjust  enrichment 
through  the  methods  employed  to  award 
uses  of  that  resoiuce;  and 

(D)  Efficient  and  intensive  use  of  the 
electromagnetic  spectrum. 

The  Commission  concludes  that  using 
competitive  bidding  procedures  to 
award  the  DARS  licenses  will  further 
these  objectives.  Using  competitive 
bidding  for  satellite  DARS,  a  new 
national  satellite  service,  does  not 
present  the  same  complexities  and 
difficulties  inherent  in  any 
consideration  of  using  auctions  for 
transnational  systems.  The  complex  and 
difficult  issues  involved  in  using 
competitive  bidding  to  award  licenses 
for  global  systems  are  described  in  the 
Commission's  recent  Little  LEO  NPRM 
61  FR  69062  (December  31,1996). 
Satellite  DARS  is  a  domestic  service.  In 
fact,  other  countries  will  u^  different 
frequency  bands  for  satellite  DARS 
service.  "This  unique  situation  offers  the 
Commission  the  opportunity  to  provide 
the  public  with  the  advantages  of 
competitive  bidding  without  the 
significant  disadvantages  involved  in 
using  auctions  to  license  transnational 
services. 

141.  In  general,  paying  for  spectrum 
provides  incentives  for  the  licensee  to 
construct  quickly  in  order  to  obtain  a 
retmn  on  its  investment.  The 
Commission  therefore  concludes  that,  in 
this  particular  set  of  circumstances,  an 
auction  for  the  satellite  DARS  licenses 
is  likely  to  promote  the  rapid 
deplojrment  of  service  because  the  party 
that  is  in  the  best  position  to  deploy 
satellite  DARS  technolc^es  and  services 
is  also  likely  to  be  the  highest  bidder. 
The  Commission  further  believes  that 
adopting  competitive  bidding 
procedures  to  award  satellite  DARS 
licenses  is  the  most  efficient  mechanism 
for  ensuring  that  satellite  DARS  is 
offered  to  the  public  in  the  most 
expeditious  manner  possible.  Use  of 
competitive  bidding,  as  compared  to 
other  licensing  methods,  will  sp>eed  the 
development  and  deployment  of 
satellite  DARS  service  to  the  public  with 
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minimal  administrative  or  judicial 
delays,  and  encourage  efficient  use  of 
the  spectrum  as  required  by  Section 
309(j)(3)(A)  and  (D)  of  the 
Communications  Act.  Bailed  on  its 
experience  with  DBS.  for  example,  the 
Commission  believes  that  the  satellite 
DARS  auction  could  be  concluded  in  a 
matter  of  days  and  it  could  move 
forward  expeditiously  with  licensing. 
Additionally,  competitive  bidding  will 
recover  a  portion  of  the  value  of  the 
spectrum,  as  envisioned  in  Section 
309(j)(3)(C). 

142.  As  discussed  infra,  the 
Commission  has  not  adopted  special 
provisions  for  small  businesses  and 
other  designated  entities  because  of  the 
extremely  high  implementation  costs 
associated  with  satellite-based  services 
and  the  lack  of  sufficient  evidence  in 
the  current  record  to  support  the 
adoption  of  designated  entity 
provisions.  However,  this  does  not 
mean  either  that  the  Commission  has 
ignored  Congress"  mandate  to  offer 
designated  entities  the  opportunity  to 
participate  in  competitive  bidding,  that 
designated  entities  will  be  unable  to 
participate  in  the  DARS  industry  or  that 
auctions  of  DAi^  spectrum  will  not 
promote  many  of  the  objectives  of 
Section  309(j).  Based  upon  prior 
experience  with  respect  to  other 
satellite-based  services,  it  is  likely  that 

a  wide  variety  of  businesses,  including 
designated  entities,  will  be  involved  in 
various  sectors  of  this  industry  as  non- 
licensed  operators,  programmers,  and 
equipment  suppliers. 

143.  Moreover,  the  Commission 
disagrees  with  commenters'  argiunents 
that  it  is  inappropriate  to  use 
competitive  bidding  procediues  to 
select  from  mutually  exclusive 
applications  that  were  Hied  before  the 
Commission  was  granted  competitive 
bidding  authority.  The  Commission 
observes  that  Section  6002  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  ("1993  Budget  Act ")  specifically 
grants  the  Commission  the  discretion  to 
decide  whether  to  employ  either 
lotteries  or  auctions  to  choose  between 
mutually  exclusive  applications  filed 
before  July  26.  1993.  In  this  regard,  the 
Commission  believes  that,  in  balancing 
the  advantages  and  disadvantages  of 
using  a  lottery  or  an  auction  to  award 
the  DARS  licenses,  the  public  interest  is 
best  served  by  its  use  of  competitive 
bidding.  As  discussed  supra,  the 
Commission  believes  that  an  auction 
will  ensure  that  the  licenses  are 
awarded  to  the  party  that  values  it  most 
highly,  thereby  maximizing  efficient  use 
of  the  spectnun  and  facilitating  the 
expeditious  delivery  of  service  to  the 
public.  This  is  especially  true  with 


regard  to  nationwide  licenses  because 
the  wiiuiing  bidders  at  the  auction  will 
likely  be  the  parties  that  have  made  the 
greatest  commitment  to  satellite  DARS 
and  are  best  prepared  to  begin 
construction  of  a  nationwide  system. 
Finally,  use  of  auctions  to  assign  the 
DARS  licenses  will  advance  the  goals  of 
Section  309(j)(3)(C)  of  the 
Communications  Act  by  enabling  the 
Commission  to  recover  for  the  public  a 
portion  of  the  value  of  the  spectrum  and 
avoid  unjust  enrichment  to  license 
wiimers. 

144.  In  sum,  the  Commission 
concludes  that  it  has  the  authority  to 
award  DARS  licenses  by  means  of 
competitive  bidding.  The  Commission 
further  concludes  that  the  use  of 
competitive  bidding  to  assign  DARS 
spectnun  will  promote  the  rapid 
deployment  of  DARS  and  the  efficient 
use  of  DARS  spectrum  most  effectively. 
The  Commission  will  therefore  award 
two  12.5  MHz  DARS  licenses  by  means 
of  competitive  bidding. 

145.  In  the  NPRM,  the  Commission 
proposed  that  a  simultaneous  multiple 
round  auction  be  used  to  award  DARS 
licenses  if  the  Commission  determined 
that  competitive  bidding  procedures 
should  be  implemented.  In  a 
simultaneous  multiple  round  auction,  in 
every  round,  a  bidder  may  bid  on  any 

of  the  licenses  for  which  it  is  eligible. 
The  auction  does  not  close  until  bidding 
has  ceased  on  all  licenses.  In  the 
Competitive  Bidding  Second  Report  and 
Order,  59  FR  24947  (May  13,  1994),  the 
Commission  concluded  that  this  method 
ensures  that  interdependent  licenses 
will  be  awarded  to  the  bidders  who 
value  them  most  highly  by  generating 
the  most  information  about  license 
values  and  providing  bidders  with  the 
greatest  degree  of  flexibility  to  pursue 
back-up  strategies.  In  the  NPRM,  the 
Commission  said  that  if  it  employs 
competitive  bidding  for  DARS  licensing, 
it  would  conduct  it  "pursuant  to  the 
general  framework  adopted  in  the 
Second  Report  and  Order,  the 
Commission's  rules,  and  consistent  with 
other  Commission  proceedings  where 
auctions  have  been  employed."  There 
were  no  comments  on  the  Commission's 
proposed  auction  design  or  bidding 
procedures  for  DARS. 

146.  In  view  of  the  fact  that  the  two 
DARS  licenses  are  substitutable  and 
these  licenses  will  be  significantly 
interdependent,  the  Commission 
concludes  that  a  simultaneous  multiple 
round  auction  design  is  the  appropriate 
auctioii  methodology.  This  auction 
methodology  will  generate  valuable 
information  about  the  licenses  diuing 
the  course  of  the  auction.  In  addition,  as 
noted  below,  consistent  with  the  rules 


for  other  auctionable  services,  the 
Commission  adopts  bidding  procedures 
to  ensure  ^hat  the  auction  proceeds  at  a 
rapid  pace. 

147.  The  Commission  observes  that  a 
multiple  round  electronic  auction 
generally  will  provide  bidders  useful 
information  about  other  bidders' 
valuations.  Bidders  will  be  able  to 
observe  who  is  willing  to  bid  on  a 
license  at  each  annoiuiced  price. 
Providing  this  information  may  enable 
bidders  to  refine  their  estimates  of  the 
license  value,  thereby  reducing  the 
tendency  of  bidders  for  licenses  with 
uncertain  value  to  shade  down  their 
bids  to  avoid  the  "winner's  curse." 
Because  of  the  Commission's  discretion 
to  adjust  the  length  of  bidding  rounds  in 
an  electronic  auction  and  the  other 
auction  design  features  described  below, 
the  Commission  expects  the  auction  to 
proceed  rapidly.  The  Commission  will 
provide  for  on-site  electronic  bidding 
because  of  the  limited  number  of 
eligible  participants  and  the  anticipated 
rapid  auction  pace.  The  Commission 
reserves  the  option,  however,  to  offer 
remote  bidding  where  bidders  can  place 
their  bids  by  computer  from  any 
location. 

148.  Consistent  with  the  rules 
adopted  in  other  services,  the 
Commission  concludes  that  the  Wireless 
Telecommunications  Bureau  should 
have  discretion  to  establish,  raise  and 
lower  minimum  bid  increments  during 
the  course  of  the  DARS  auction.  The 
Commission  believes  that  this  discretion 
over  minimum  bid  increments  is 
necessary  to  ensure  that  it  can 
efficiently  control  the  pace  of  the 
auction.  "The  Commission  anticipates 
using  larger  percentage  minimum  bid 
increments  early  in  the  auction  and 
reducing  the  minimum  increment 
percentage  as  bidding  activity  falls.  The 
Commission  also  believes  that  the 
efficiency  of  the  auction  may  be 
enhanced  by  limiting  jump  bidding,  i.e., 
bidding  above  the  minimum  accepted 
bids.  Therefore,  the  Wireless 
Telecommunications  Bureau  will 
announce  by  Public  Notice  prior  to 
auction  the  specific  bid  increment  that 
generally  will  be  used,  and  will  also 
retain  the  discretion  to  establish  and 
change  maximum  bid  increments  during 
the  course  of  the  auction.  Where  a  tie 
bid  occurs,  the  high  bidder  will  be 
determined  by  the  order  in  which  the 
bids  were  received  by  the  Commission. 

149.  To  maximize  the  amount  of 
information  generated  during  the  course 
of  an  auction  and  to  ensure  that  the 
auction  closes  in  a  reasonable  amount  of 
time,  the  Commission  will  require  a 
bidder  to  be  active  on  one  license  in 
each  round  of  the  auction  or  use  an 


activity  rule  waiver,  as  defined  below. 
To  be  active  in  the  ciurent  round,  a 
bidder  must  submit  an  acceptable  bid  in 
the  ciurent  round  or  have  the  high  bid 
from  the  previous  round.  A  bidder  who 
is  not  active  in  a  roimd  and  has  no 
remaining  activity  rule  waivers  will  no 
longer  be  eligible  to  bid  on  the  license 
being  auctioned.  Bidders  will  not  be 
permitted  to  be  active  on  more  than  one 
license  in  a  single  round.  The 
Commission  sees  no  efficiency- 
enhancing  reason  to  permit  such 
bidding  because  the  service  rules  allow 
only  one  license  to  be  acquired  j)er 
bidder.  Moreover,  experience  in 
previous  auctions  has  raised  concerns 
that  such  bidding  could  be  used  to 
signal  or  engage  in  other  forms  of 
anticompetitive  strategic  bidding.  The 
Commission  delegates  to  the  Wireless 
Telecommunications  Bureau  the 
authority  to  determine  and  annoimce  by 
Public  Notice  bid  withdrawal 
procediues  for  the  DARS  auction. 

150.  The  Commission  concludes  that 
a  minimum  opening  bid  would  help 
ensure  that  the  auction  proceeds  quickly 
and  would  increase  the  likelihood  that 
the  public  receives  fair  market  value  for 
the  spectrum.  The  Commission  will 
therefore  establish  a  minimum  opening 
bid  for  this  spectrum,  the  amount  of 
which  will  be  announced  by  the 
Wireless  Telecommunications  Bureau 
by  Public  Notice.  The  Commission 
observes  that  this  approach  is  consistent 
with  its  approach  in  the  DBS  context. 
The  Wireless  Telecommunications 
Bureau  will  determine  the  amount  of 
the  minimum  opening  bid  using  all 
available  information  and  taking  into 
consideration  the  uncertainty  as  to  the 
value  of  the  spectrum. 

151.  To  make  allowance  for  unusual 
circumstances  that  might  delay  a 
bidder's  bid  preparation  or  submission 
in  a  particular  round,  the  Commission 
will  provide  bidders  with  a  limited 
number  of  waivers  of  the  above- 
described  activity  rule.  The  Conunission 
believes  that  some  waiver  procedure  is 
needed  because  the  Commission  does 
not  wish  to  end  a  bidder's  participation 
due  to  an  accidental  act  or 
circumstances  not  under  the  bidder's 
control.  The  Commission  will  provide 
bidders  with  three  activity  rule  waivers 
that  may  be  used  in  any  round  during 
the  course  of  the  auction.  A  waiver  will 
preserve  eligibility  in  the  next  round. 
Waivers  may  be  applied  automatically 
by  the  Commission  or  invoked 
proactively  by  bidders.  If  a  bidder  is  not 
active  in  a  round,  a  waiver  will  be 
applied  automatically.  An  automatic 
waiver  applied  in  a  round  in  which 
there  are  no  new  valid  bids  will  not 
keep  the  auction  open.  A  proactive 


activity  rule  waiver  is  a  waiver  invoked 
by  a  bidder  during  the  bid  submission 
period.  If  a  bidder  submits  a  proactive 
waiver  in  a  round  in  which  no  other 
bidding  activity  occurs,  the  auction  will 
remainopen. 

152.  The  Commission  %vill  retain  the 
discretion  to  issue  additional  waivers 
during  the  course  of  an  auction  for 
circumstances  beyond  a  bidder's  control 
or  in  the  event  of  a  bid  withdrawal,  as 
discussed  below.  The  Commission  will 
also  retain  the  flexibility  to  adjust,  by 
Public  Notice  prior  to  an  auction,  the 
number  of  waivers  permitted. 

153.  A  stopping  rule  specifies  when 
an  auction  is  over.  The  auction  will 
close  after  one  round  passes  in  which 
no  new  valid  bids  or  proactive  activity 
rule  waivers  are  submitted.  The 
Conunission  retains  the  discretion, 
however,  to  keep  the  auction  open  even 
if  no  new  valid  bids  and  no  proactive 
waivers  are  submitted.  In  the  event  that 
the  Commission  exercises  this 
discretion,  the  effect  will  be  the  same  as 
if  a  bidder  had  submitted  a  proactive 
waiver.  This  will  help  ensure  that  the 
auction  is  completed  within  a 
reasonable  period  of  time,  because  it 
will  enable  the  Conunission  to  utilize 
larger  bid  increments,  which  speed  the 
pace  of  the  auction,  without  risking 
premature  closing  of  the  auction. 

154.  In  the  NPRM,  the  Commission 
proposed  to  adopt  the  short-form 
application  procedures,  upfront 
payment  requirements,  public  notice 
procedures,  and  default  and 
disqualification  provisions  set  forth  in 
Subpart  Q  of  Part  1  of  the  Commission's 
rules. 

155.  The  Commission  received  no 
conunents  addressing  these  proposals. 
Because  there  only  are  four  applicants 
eligible  in  this  auction,  all  of  whom 
previously  filed  applications  for  DARS 
licenses,  the  Commission  will  not  use 
its  short-form  application  requirement 
(FCC  Form  175)  and  adopts  a  new  rule 
for  the  DARS  auction.  Specifically,  it 
will  require  these  applicants  to 
supplement  their  previously-filed 
applications  within  five  days  of  the 
publication  of  this  Report  &■  Order  in  the 
Federal  Register.  The  supplemental 
information  must  be  certified  and 
include  the  following:  1.  Applicant's 
name;  2.  Mailing  Address  (no  Post 
Office  boxes);  3.  City;  4.  State;  5.  ZIP 
Code;  6.  Auction  Number  15;  7.  FCC 
Account  Number;  8.  Person(s) 
authorized  to  make  or  withdraw  a  bid 
(list  up  to  three  individuals);  9. 
Certifications  and  name  and  titie  of 
person  certifying  the  information 
provided;  10.  Applicant's  contact 
person  and  such  person's  telephone 
number,  E-mail  address  and  FAX 


number;  11.  Signature  and  date.  In 
keeping  with  previous  practice,  the 
Commission  also  retains  discretion  to 
implement  or  modify  certain  other 
procedures  prior  to  the  DARS  auction, 
including  rules  governing  the  payment 
requirements. 

156.  As  discussed  below,  the 
Commission  will  require  applicants  to 
submit  to  the  Conunission  an  upfront 
payment  prior  to  commencement  of  the 
DARS  auction.  In  addition,  each  auction 
winner  will  be  required  to  submit  an 
amount  sufficient  to  bring  its  total 
deposit  up  to  20  percent  of  its  winning 
bid  within  ten  (10)  business  days  of  the 
announcement  of  the  winning  bidder. 
The  winning  bidder  also  will  be 
required  to  supplement  its  application 
in  accordance  with  Part  25  of  the 
Commission's  Rules.  This  procedure 
will  constitute  the  "long-form 
application"  process  referred  to  in  the 
general  auction  rules.  The  winning 
bidder  will  be  required  to  file  such 
information  by  a  date  specified  by 
Public  Notice,  generally  within  30 
business  days  after  the  close  of  bidding. 
After  receiving  the  wiiming  bidder's 
long-form  application  and  verifying 
receipt  of  the  bidder's  20  percent  down 
payment,  the  Commission  will 
announce  the  application's  acceptance 
for  filing,  thus  triggering  the  filing 
window  for  petitions  to  deny.  If, 
pursuant  to  Section  309(d)  of  the 
Communications  Act,  the  Commission 
dismisses  or  denies  any  and  all  petitions 
to  deny,  the  Conunission  will  issue  an 
announcement  to  this  eSect,  and  the 
winning  bidder  will  then  have  ten  (10) 
business  days  to  submit  the  balance  of 
its  wirming  bid.  If  the  bidder  fails  to 
submit  the  balance  of  the  winning  bid 
or  the  license  is  otherwise  denied,  the 
Commission  will  assess  a  default 
payment  as  set  forth  below  and  re- 
auction  the  license  among  the  other 
existing  applicants.  If  no  petitions  to 
deny  are  filed,  the  Commission  will 
issue  a  public  notice  conditionally 
granting  the  licenses  pending  final 
payment. 

157.  In  the  NPRM  the  Commission 
proposed  an  upfront  payment 
requirement  of  $0.02  per  MHz-pop  to 
ensure  that  only  serious,  qualified 
bidders  participate  at  auction.  Initially, 
the  commenters  did  not  address  the 
proposed  upfront  payment  provisions. 
In  various  recent  ex  parte  filings, 
however,  the  eligible  applicants  claim 
that  an  upfront  payment  based  on  $0.02 
per  MHz-pop  is  too  high  and  is  not 
needed  to  ensure  that  only  serious, 
qualified  bidders  participate  at  auction. 
"The  Commission  concludes  that  its 
proposed  up-front  payment  of  $0.02  per 
MHz-pop  may  be  too  high  here.  The 
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Commission  observes  that  the  eligible 
applicants  in  this  auction  have 
demonstrated  a  continued  interest  in 
providing  DARS  and  have  already 
expended  significant  resources  towards 
this  end.  Accordingly,  the  Commission 
believes  a  more  modest  upfront 
payment  for  the  auction  of  the  DARS 
licenses  is  appropriate.  The  Commission 
believes  that  a  payment  that  takes  into 
consideration  the  valuation  of  similarly 
auctioned  satellite  spectrum  (such  as 
DBS)  would  be  appropriate.  The  ' 
Commission  therefore  delegates 
authority  to  the  Wireless 
Telecommunications  Bureau  and  the 
International  Bureau  to  determine  an 
appropriate  calculation  for  the  upfront 
payment  and  announce  it  by  Public 
Notice. 

158.  In  the  Competitive  Bidding 
Second  Report  and  Order,  the 
Commission  determined  that  bid 
withdrawal,  default  and  disqualification 
provisions  were  needed  to  discourage 
insincere  bidding.  The  Commission 
observed  that  insincere  bidding, 
whether  frivolous  or  strategic,  distorts 
the  price  information  generated  by  the 
auction  process  and  reduces  its 
efficiency.  Accordingly,  the 
Commission  adopts  the  bid  withdrawal, 
default  and  disqualification  provisions 
as  set  forth  in  Sections  1.2104(g)  and 
1.2109  of  the  Commission's  rules. 
Pursuant  to  these  rules,  any  bidder  who 
withdraws  a  high  bid  during  an  auction 
before  the  Conmiission  declares  bidding 
closed  will  be  required  to  reimburse  the 
Commission  in  the  amoimt  of  the 
difference  between  its  high  bid  and  the 
amount  of  the  winning  bid  the  next  time 
the  license  is  offered  by  the 
Commission,  if  this  subsequent  wixuiing 
bid  is  lower  than  the  withdrawn  bid.  If 
a  license  is  reoffered  by  auction,  the 
"winning  bid"  refers  to  the  high  bid  in 
the  auction  in  which  the  license  is 
reoffered.  If  a  license  is  reoffered  in  the 
same  auction,  the  winning  bid  refers  to 
the  high  bid  amount  in  that  auction, 
made  subsequent  to  the  withdrawal.  If 
.  the  subsequent  high  bidder  also 
withdraws  its  bid,  that  bidder  will  be 
required  to  pay  an  amount  equal  to  the 
difference  between  its  withdrawn  bid 
and  the  amount  of  the  subsequent 
winning  bid  the  next  time  the  license  is 
ofiiered  by  the  Commission.  If  a  license 
which  is  the  subject  of  withdrawal  or 
default  is  not  re-auctioned,  but  is 
instead  offered  to  the  highest  losing 
bidders  in  the  initial  auction,  the 
"winning  bid"  refers  to  the  bid  of  the 
highest  bidder  who  accepts  the  offer. 
Losing  bidders  would  not  be  required  to 
accept  the  offer,  i.e.,  they  may  decline 
without  additional  payment.  The 


Commission  wishes  to  encourage  losing 
bidders  in  simultaneous  multiple  round 
auctions  to  bid  on  other  licenses,  and 
therefore  the  Commission  will  not  hold 
them  to  their  losing  bids  on  license  for 
which  another  bidder  has  withdrawn  a 
bid  or  on  which  another  bidder  has 
defaulted. 

159.  After  bidding  closes,  a  defaulting 
auction  wiimer  (i.e.,  a  winner  who  fails 
to  remit  the  required  down  payment 
within  the  prescribed  time,  fails  to  pay 
for  a  license,  or  is  otherwise 
disqualified)  will  be  assessed  the 
difference  between  its  high  bid  and  the 
amount  of  the  wiiuiing  bid  the  next  time 
the  license  is  offered  by  the 
Commission,  if  this  subsequent  wiiming 
bid  is  lower  than  the  high  bid,  plus  an 
additional  payment  of  three  percent  of 
the  subsequent  wiiuiing  bid  or  three 
percent  of  the  amount  of  the  defaulting 
bid,  if  the  defaulting  bid  was  less.  The 
additional  three  percent  payment  is 
designed  to  encourage  bidders  who 
wish  to  withdraw  their  bids  to  do  so 
before  bidding  ceases.  The  Commission 
believes  that  these  additional  payments 
will  adequately  discourage  default  and 
ensure  that  bidders  have  adequate 
financing  and  that  they  meet  all 
eligibility  and  qualification 
requirements. 

160.  In  addition,  if  withdrawal, 
default  or  disqualification  involves 
gross  misconduct,  misrepresentation  or 
bad  faith  by  an  applicant,  the 
Commission  retains  the  option  to 
declare  the  applicant  and  its  principals 
ineligible  to  bid  in  future  auctions,  or  to 
take  any  other  action  it  deems 
necessary,  including  institution  of 
proceedings  to  revoke  any  existing 
licenses  held  by  the  applicant. 

161.  The  Commission  notes  that 
DARS  licensees,  like  other  satellite 
licensees,  will  be  subject  to  rule  25.118, 
which  prohibits  transfers  or  assignments 
of  licenses  except  upon  application  to 
the  Commission  and  upon  a  finding  by 
the  Commission  that  the  public  interest 
would  be  served  thereby.  Even  after 
DARS  licenses  are  granted,  one  licensee 
will  not  be  permitted  toacquire  control 
of  the  other  remaining  satellite  DARS 
license.  This  prohibition  on  transfer  of 
control  will  help  assure  sufficient 
continuing  competition  in  the  provision 
of  satellite  DARS  service. 

162.  As  it  stated  in  the  NPRM,  the 
Commission  believes  that  it  is  necessary 
to  adopt  a  rule  prohibiting  collusive 
conduct  in  connection  with  the  satellite 
DARS  auction.  However,  the 
Commission  believes  that  a  modified 
rule  is  warranted  because  there  are  a 
limited  number  of  identified  eligible 
participants  for  the  satellite  DARS 
action  and  thus  the  additional 


safeguards  associated  with  an  auction 
with  many  more  bidders  are  absent 
here.  Specifically,  the  Commission  will 
not  adopt  any  exceptions  to  the  general 
anti-collusion  rule.  As  noted  above,  in 
lieu  of  short-form  applications,  the 
eligible  DARS  applicants  will  be 
required  to  supplement  their  pending 
applications  with  certain  information 
within  five  days  of  the  publication  date 
of  this  Order.  At  that  time,  all  applicants 
will  be  prohibited  from  cooperating, 
collaborating,  discussing  or  disclosing 
in  any  manner  the  substance  of  their 
bids  or  bidding  strategies,  or  discussing 
or  negotiating  settlement  agreements 
with  other  bidders. 

163.  Due  to  the  fact  that  this  is  a 
closed  auction  with  a  fixed  number  of 
eligible  applicants,  the  Commission  has 
determined  that  none  of  the  three 
exceptions  to  its  general  collusion  rules 
prohibiting  discussions  with  other 
applicants  will  apply.  Therefore,  the 
applicants  will  not  be  permitted  to  enter 
into  consortia  or  any  type  of  joint 
bidding  arrangement  at  any  time  since 
cooperation  and  collaboration  are 
prohibited  under  the  anti-collusion  rule. 
Nor  will  they  be  able  to  enter  into 
settlement  arrangements  following  the 
filing  of  their  supplemental  information. 
Given  the  limited  number  of  applicants 
(four)  and  available  licenses  (two),  this 
is  not  the  type  of  situation  the 
Commission  contemplated  when  it 
expressed  its  desire  to  preserve 
"efficiency  enhancing  bidding 
consortia"  so  as  to  possibly  reduce  entry 
barriers  for  smaller  firms.  The  universe 
of  bidders  here  is  already  established 
and  very  small.  In  this  situation,  the 
Commission  believes  that  allowing  any 
joint  bidding  arrangements  among  this 
limited  group  will  merely  serve  to 
undercut  the  competitiveness  of  the 
auction  process  and  limit  the  numlier  of 
bidders  for  each  license.  In  this  vein,  the 
Commission  also  concludes  that  the 
other  exceptions  to  the  collusion  rule 
designed  to  allow  bidders  to  combine  or 
obtain  additional  capital  bom  one 
another  during  an  auction  are 
inapplicable  or  uimecessary  here.  These 
applicants  have  been  preparing  and 
developing  this  service  for  years,  and 
this  will  be  a  very  short  auction.  Thus, 
any  additional  capitalization 
requirements  are  likely  to  already  have 
been  met  or  should  be  ahejAhe  auction. 
The  Commission  believes  that  the  five- 
day  window  is  sufficient  to  enable  the 
applicants  to  conclude  any  settlement 
discussions,  given  the  fact  that  the 
parties  have  had  significant  time  prior 
to  the  adoption  of  this  Order  to  reach  a 
settlement.  After  this  five-day  pwriod,  all 
negotiations  (if  any)  must  cease.  This 


rule  is  both  fair  to  the  fova  applicants, 
who  had  time  to  negotiate  settlements 
and  raise  capital,  while  helping  to 
ensure  the  competitiveness  of  the 
auction  and  the  post-auction  market  All 
applicants  will  be  prohibited  from 
cooperating,  collaborating,  discussing  or 
disclosing  in  any  maimer  the  substance 
of  their  bids  or  bidding  strategies  with 
other  bidders  five  days  after  publication 
of  this  report  and  order  in  the  Federal 
Register. 

164.  Finally,  in  adopting  these  rules 
for  the  DARS  auction,  the  Commission 
also  reminds  the  eligible  bidders  that 
allegations  of  collusion  may  be 
investigated  by  the  Commission  or 
referred  to  the  U.S.  Department  of 
Justice  for  investigation.  Bidders  who 
are  found  to  have  violated  the  antitrust 
faws  or  the  Commission's  Rules  while 
participating  in  an  auction  may  be 
subject  to  forfeiture  of  their  down 
payment  or  their  full  bid  amount,  as 
well  as  revocation  of  their  license,  and 
may  be  prohibited  from  participating  in 
future  auctions. 

165.  In  the  NPRM,  the  Commission 
asked  commenters  to  discuss  whether 
special  provisions  should  be  adopted  to 
enable  small  businesses,  businesses 
owned  by  minorities  and  women,  and 
rural  telephone  companies  (rural  telcos) 
(collectively  referred  to  as  "designated 
entities")  to  participate  at  auction  and 
in  the  provision  of  DARS. 

166.  The  Commission  received  no 
comments  addressing  this  issue.  In  an 
ex  parte  filing,  CD  Radio  proposes  that 
entrepreneurs  and  small  businesses  (as 
defined  in  the  rules  for  broadband  PCS 
C  and  F  blocks)  be  afforded  an 
installment  payment  plan.  CD  Radio 
claims,  among  other  things,  that  failure 
to  adopt  such  financing  incentives 
would  put  pressure  on  the  small 
business  applicants  to  sell  their  "pface 
in  line"  to  large  companies  and 
encoiuBge  transfers  and  possible  imjust 
eiuichment  of  speculative  applicants. 
The  Commission  first  notes  that  the 
legisfative  history  of  the  designated 
entity  provisions  shows  that  Congress 
did  not  necessarily  intend  for  special 
measures  in  services  such  as  DARS,  as 
demonstrated  by  the  following 
reference:  "(t]he  characteristics  of  some 
services  are  inherently  national  in 
scope,  and  are  therefore  ill-suited  for 
small  businesses."  Moreover,  the 
Commission  previously  concluded  that, 
because  of  the  extremely  high 
implementation  costs  associated  with 
satellite-based  services,  no  special 
provisions  for  designated  entities  would 
be  made.  In  part,  this  conclusion  was 
reached  because  it  was  unclear  whether 
small  businesses  could  attract  the 
capital  necessary  to  implement  and 


provide  satellite-besed  services.  Second, 
pursuant  to  Section  309(j),  the  purpose 
of  such  provisions  is  to  attract  the 
participation  of  a  wide  variety  of  small 
business  applicants.  In  view  of  the  fact 
that  this  is  a  closed  auction  with  a  fixed 
number  of  eligible  applicants,  this 
purpose  of  attracting  a  wide-array  of 
applicants  will  not  be  served  here. 
Third,  the  record  is  lacking  in  support 
for  what  the  appropriate  small  business 
threshold  is  in  the  DARS  context  and 
whether  any  of  the  four  applicants, 
including  CD  Radio,  would  qualify  as  a 
small  business.  In  the  DBS  context,  the 
Commission  did  not  provide  for 
designated  entity  provisions,  primarily 
due  to  the  high  implementation  costs 
and  the  lack  of  interest  expressed  by  the 
potential  beneficiaries,  i.e.,  small 
businesses,  businesses  owned  by 
minorities  and  women,  and  rural 
telecos.  In  this  connection,  the 
Commission  notes  that  CD  Radio's 
proposal  is  not  supported  by  the  ex 
parte  filings  of  other  potential 
applicants  who  arguably  would  fall 
within  the  definitions  of  entrepreneur 
and  small  business  proposed  by  CD 
Radio.  In  contrast  to  CD  Radio's 
proposal,  in  its  ex  parte  filing,  DSBC 
states  that,  "(s]o  long  as  the  auction  is 
limited  to  the  four  pending  applicants, 
the  Commission  need  not  employ 
bidding  credits  or  installment  payments, 
or  identify  designated  entities,  to  level 
the  playing  field  among  this  group  of 
potential  licensees."  Likewise,  in  its  ex 
parte  filing,  Primosphere  similarly 
states  that  "(tjhere  should  be  no  bidding 
preferences"  and  "lajll  four  applicants 
should  be  treated  equally." 

167.  The  Commission  is,  therefore, 
not  convinced  that  in  order  to  promote 
the  objectives  of  Section  309(j)(3)(B) 
ensuring  that  new  and  innovative 
technologies  are  readily  accessible  to 
the  American  people  and  the 
dissemination  of  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses,  it  needs  to  provide 
designated  entity  provisions,  such  as  the 
financial  incentives  requested  by  CD 
Radio.  Moreover,  it  concludes  that  the 
present  record  is  insufficient  to  support 
either  race-based  rules  under  the  strict 
scrutiny  standard,  or  to  support  gender- 
based  rules  under  the  intermediate 
scrutiny  standard  that  currently  applies 
to  those  rules.  Accordingly,  the 
Commission  is  not  adopting  designated 
entity  provisions  for  DARS. 

168.  The  Commission  believes  that 
the  foregoing  decision  and  licensing 
plan  best  serves  the  public  interest  in 
assuring  that  the  spectrum  in  question 
is  most  efficiently  utilized  while 
allowing  the  implementation  of  new. 
innovative  services. 


169.  Accordingly,  it  is  ordered  that 
Part  25  of  the  Commissions  rules  are 
hereby  amended  as  set  forth  below. 

170.  Accordingly,  it  is  ordered  that 
Parts  25  and  87  of  the  Commissions 
rules  are  hereby  amended  as  set  forth 
below,  and  the  new  and  amended  rules 
in  Sections  25.144,  25.201.  25.202, 
25.214  and  87.303  shall  become 
effective  April  10. 1997,  except  that  the 
new  rules  in  Sections  25.401,  25.402. 
25.403.  25.404,  25.405.  and  25.406  shall 
become  effective  March  11,  1997.  The 
Commission  finds  good  cause  to  make 
the  auction  rules  for  satellite  DARS 
(Subpart  F  of  Part  25)  effective 
immediately  upon  publication  in  the 
Federal  Roister.  These  rules  will  allow 
the  four  pending  applicants  to  amend 
their  applications,  which  have  been 
pending  for  more  than  four  years,  and 
to  participate  in  the  auction  for  this  new 
service,  for  which  spectrum  was 
allocated  two  years  ago.  Immediate 
application  of  the  rules  governing  the 
auction  procedures  will  therefore 
expedite  the  DARS  auction  and  the 
introduction  of  service  to  the  public. 
including  those  residing  in  rural  areas, 
in  accordance  with  Section  309(j)(3)(A) 
of  the  Communications  Act.  In  addition, 
the  Commission  notes  that  the  pending 
applicants  have  made  substantial 
finiemcial  investment  in  anticipation  of 
the  licensing  of  DARS.  Finally,  it  is 
important  that  the  DARS  auction  take 
place  prior  to  the  Wireless 
Communications  Service  ("WCS") 
auction,  which  Congress  had  mandated 
begin  no  later  than  April  15, 1997. 
According  to  the  applicants,  their 
several  years  of  planning  and  financial 
investment  would  be  undermined  if  a 
WCS  auction  winner  were  to  enter  the 
DARS  market  first.  The  DARS 
applicants  also  contend  that  they  may 
need  WCS  spectrum  for  auxiliary 
support  of  DARS  operations,  that  they 
need  time  to  assess  these  auxiliary 
needs,  but  that  their  efforts  will  be 
frustrated  if  WCS  is  auctioned  first 
Accordingly,  the  Commission  finds  that 
further  deferral  of  the  DARS  auction  and 
licensing  procediues  by  a  delay  in  the 
effective  date,  for  purposes  of  providing 
adequate  notice  to  the  affected  parties. 
woiild  be  impracticable,  unnecessary 
and  contrary  to  the  public  interest. 

171.  The  Final  Regulatory  Flexibility 
analysis  is  included  as  follows: 

Final  Regulatory  Flexibility  Analysis  of 
Report  and  Order  and  Memorandum 
Opinion  and  Order  and  Further  Noticx 
of  Propoeed  Rulemaking 

As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act  (RFA).  5 
U.S.C.  §603,  the  Commission 
incorporated  and  sought  comment  on  an 
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Initial  Regulatory  Flexibility  Analysis 
(IRFA)  in  Establishment  of  Rules  and 
Policies  for  the  Digital  Audio  Radio 
Satellite  Service  in  the  2310-2360  MHz 
Frequency  Band,  11  FCC  Red  1  (1995) 
(NPRM).  The  Commission's  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
in  this  Report  and  Order  and 
Memorandum  Opinion  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
(Order)  conforms  to  the  RFA.  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act  of  1996  (SBREFA). 

A.  Need  for  and  Purpose  of  This  Action 

In  this  Order,  the  Conimission 
promulgates  rules  and  assigns  licenses 
for  Satellite  Digital  Audio  Radio  Service 
(DARS).  The  objective  in  this 
proceeding  is  to  help  establish  a  new 
service  to  provide  continuous 
nationwide  radio  programming  with 
compact  disc  quality  sound.  This  new 
service  has  the  potential  to  increase  the 
variety  of  programming  available  to  the 
listening  public  by  offering  new  niche 
channels.  Satellite  DARS  also  promises 
to  serve  listeners  in  areas  of  the  country 
that  have  been  underserved  by 
terrestrial  radio. 

B.  Summary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 

No  comments  were  filed  in  direct 
response  to  the  IRFA.  The  Commission 
received  numerous  comments  on  the 
wide  variety  of  licensing  and  other 
issues  raised  by  the  NPRM,  none  of 
which  were  directly  related  to  the 
treatment  of  small  entities.  Although  not 
directed  to  the  IRFA,  three  entities 
proposing  to  provide  satellite  DARS 
have  filed  ex  parte  comments 
concerning  the  issue  of  whether  the 
Commission  should  employ  special 
auction  provisions  to  aid  small 
businesses.  These  comments  are 
addressed  in  Section  V  of  this  analysis. 

C.  Description  and  Estimate  of  the  Small 
Entities  Subject  to  the  Rules 

The  Commission  has  not  developed 
its  own  definition  of  "small  entity"  for 
purposes  of  licensing  satellite  delivered 
services.  Accordingly,  the  Commission 
relies  on  the  definition  of  "small  entity" 
provided  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  Communications  Services,  Not 
Elsewhere  Classified.  A  "small  entity" 
under  these  SBA  rules  is  defined  as  an 
entity  with  $11.0  million  or  less  in 
annual  receipts.  Based  on  the  record  in 
this  proceeding,  the  Commission  finds 
that  the  four  current  satellite  DARS 
applicants  are  all  "small  entities"  under 
the  SBA  definition.  Because  of  spectrum 


limitations,  the  Commission  does  not 
foresee  that  there  will  be  capacity  for 
additional  systems  in  the  frequency 
band  exclusively  allocated  for  satellite 
DARS. 

D.  Summary  of  Projected  Reporting, 
Record  Keeping  and  Other  Compliance 
Requirements 

Satellite  DARS  licensees  will  be 
required  to  begin  construction  of  their 
space  stations  within  one  year  of  license 
grant,  launch  and  begin  operating  their 
first  satellite  within  four  years,  and 
begin  operating  their  entire  system 
within  six  years.  They  will  be  required 
to  file  annual  reports  on  the  status  of 
their  progress.  Entities  will  require 
knowledge  of  satellite  operations  in 
order  to  prepare  these  reports. 

E.  Significant  Alternatives  and  Steps 
Taken  By  Agency  To  Minimize 
Significant  Economic  Impact  on  a 
Substantial  Number  of  Small  Entities 
Consistent  With  Stated  Objectives 

The  NPRM  proposed  three  possible 
licensing  options  for  satellite  DARS;  (1) 
to  license  the  available  spectrum  to  the 
current  four  applicants;  (2)  to  license 
less  that  the  total  available  spectrum  to 
the  four  applicants  and  auction  the 
remainder;  or,  (3)  to  accept  new 
applications  and  auction  all  licenses. 

After  the  NPRM  was  released,  the 
Onmibus  Consolidated  Appropriations 
Act,  1997,  Pub.  L.  104-208.  110  Stat. 
3009  (1996)  (Appropriations  Act) 
directed  the  Commission  to  reallocate 
spectrum  at  2305-2320  MHz  and  2345- 
2360  MHz  for  all  services  consistent 
with  international  allocations  and  to 
award  licenses  in  that  portion  of  the 
band  using  competitive  bidding.  As  a 
consequence,  the  licenses  designated 
pursuant  to  this  Order  will  authorize 
satellite  DARS  operation  in  the 
spectrum  between  2320  and  2345  MHz. 
Because  the  record  indicates  that  12.5 
MHz  is  necessary  for  a  licensee  to 
provide  a  viable  satellite  DARS  service 
and  because  only  25  MHz  remains  as  an 
exclusive  DARS  allocation,  the 
Commission  will  award  two  licenses 
and  use  competitive  bidding  to  resolve 
mutual  exclusivity  among  the  four 
current  applicants.  These  applicants  are 
CD  Radio,  Inc.,  Digital  Satellite 
Broadcasting  Corp.,  Primosphere 
Limited  Partnership,  and  American 
Mobile  Radio  Corp. 

In  deciding  how  to  proceed,  the 
Commission  had  two  alternatives — 
either  to  reopen  the  filing  window  and 
accept  additional  applications  or  to 
limit  eligibility  to  the  four  applicants 
that  filed  before  the  1993  cut-off  date. 
Because  the  Commission  is  not 
permitting  additional  applications,  the 


four  applicants  who  filed  applications 
in  1990  and  1993,  all  of  which  are  small 
entities,  are  the  only  parties  eligible  to 
participate  in  the  satellite  DARS 
auction,  and  only  two  of  these 
applicants  will  receive  operating*., 
licenses.  No  other  entities,  includin 
any  small  entities,  will  be  able  tO~^ 
participate  in  the  subsequent  auctions, 
or  ultimately  receive  operating  licenses. 
Thedecision  to  not  reopen  the  filing 
cut-off  is  based  on  sound  satellite 
licensing  policy  and  precedent  and  the 
equities  of  this  particular  proceeding.  In 
this  satellite  proceeding,  as  in  others, 
applicants  require  some  measure  of 
certainty  to  justify  the  inherently  long- 
term  investment  of  resources  required 
by  complex  and  lengthy  international 
allocation  and  coordination  procedures 
that  must  be  completed  prior  to 
inauguration  of  service.  This  unique 
feature  of  satellite  services,  combined 
with  the  need  to  most  expeditiously 
provide  new  services  to  the  public, 
outweighs  any  benefits  that  would 
accrue  from  accepting  additional 
applications. 

Although  one  current  applicant 
argues  that  sp>ecial  auction  provisions 
are  necessary,  two  others  state  that  as 
long  as  the  auction  is  limited  to  the  four 
applicants,  the  Commission  should  not 
employ  bidding  credits  or  installment 
payments.  As  it  has  explained,  the 
Commission  has  not  adopted  special 
auction  provisions  for  small  businesses. 
The  Commission  notes,  however,  that 
the  proposal  adopted  herein  will 
promote  the  principal  objectives  of 
Section  309(j)  because  all  those 
participating  in  the  bidding  for  these 
licenses  are  small  businesses  under  the 
SBA  definition. 

172.  The  Paperwork  Reduction  Act 
does  not  apply  to  the  rules  adopted 
herein  as  such  rules  apply  to  less  than 
ten  persons. 

173.  This  is  a  non-restricted  notice 
and  comment  rulemaking  proceeding. 
Ex  parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Comtnission  rules.  See 
generally  47  CFR  Sections  1.202, 1.203, 
and  1.1206(a). 

174.  Pursuant  to  applicable 
procedures  set  forth  in  sections  1.415 
and  1.419  of  the  Commission's  rules,  47 
CFR  Sections  1.415  and  1.419, 
interested  parties  may  file  comments  on 
or  before  May  2, 1997  and  reply 
comments  on  or  before  May  23,  1997. 
To  file  formally  in  this  proceeding,  you 
must  file  an  original  and  five  copies  of 
all  comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  conunents,  you  must  file 
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an  original  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  reg\ilar 
business  hours  in  the  FCC  Ref^ence 
Center  of  the  Federal  Communications 
Commission,  Room  239,1919  M  Street, 
N.W.,  Washington,  D.C.  20554.' 

175.  It  is  further  ordered  that, 
pursuant  to  47  U.S.C.  155(c),  the  Chiefs, 
Wireless  Telecommunications  Bureau 
and  International  Bureau,  are  delegated 
authority  to  implement  and  modify 
auction  procedures  in  the  DARS  service, 
including  the  general  design  and  timing 
of  an  auction,  the  manner  of  submitting 
bids,  minimum  opening  bids  and  bid 
increments,  activity  and  stopping  rules, 
and  application  and  payment 
requirements. 

176.  It  is  further  ordered  that  the 
requests  for  pioneer's  preference  filed 
by  Satellite  CD  Radio,  Inc.,  Digital 
Satellite  Broadcasting  Corporation,  and 
Primosphere  Limited  Partnership — PP- 
24,  PP-86  and  PP-87,  respectively,  in 
GEN  Docket  No.  90-357 — are  dismissed. 

177.  It  is  further  ordered  that  the 
petition  for  reconsideration  filed  on 
February  17,  1995  by  Underripe 
National  Radio  Sales,  Inc.  is  denied. 

178.  This  action  is  taken  pursuant  to 
SecUons  1,  4(i),  4(j),  7,  303(r)  and  309(j) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  154(j), 
157,  303(r)  and  309(j). 

List  of  Subjects 

47  CFR  Part  25 

Communications  common  carriers. 
Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements,  Satellites. 

47  CFR  Part  87 

Air  Transportation,  Commimications 
equipment.  Defense  communications. 
Radio,  Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission 
WillUm  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Parts  25  and  87  ^f  Title  47  of  this 
chapter  are  amended  as  follows: 

PART  25— SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  for  Part  25  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  sec.  303,  47  U.S.C.  303.  47  U.S.C. 
sections  154,  301,  302,  303,  307,  309  and  332, 
unless  otherwise  noted. 


2.  A  new  Section  25.144  is  added 
under  the  heading  "Space  Stations"  to 
read  as  follows: 

$  25. 1 44    Licensing  provisions  f or  ttie  2.3 
GHz  satellite  digital  audio  radio  service. 

(a)  Qualification  Requirements: 

(1)  Satellite  CD  Radio,  Primosphere 
Limited  Partnership,  Digital  Satellite 
Broadcasting  Corporation,  and 
American  Mobile  Radio  Corporation  are 
the  applicants  eligible  for  licensing  in 
the  satellite  digital  audio  radio  service. 

(2)  General  Requirements:  Each 
application  for  a  system  authorization  in 
the  satellite  digital  audio  radio  service 
in  the  2310-2360  MHz  band  shall 
describe  in  detail  the  proposed  satellite 
digital  audio  radio  system,  setting  forth 
all  pertinent  technical  and  operational 
aspects  of  the  system,  and  the  technical, 
legal,  and  financial  qualifications  of  the 
applicant.  In  particular,  applicants  must 
file  information  demonstrating 
compliance  with  §25.114  and  all  of  the 
requirements  of  this  section. 

(3)  Technical  Qualifications:  In 
addition  to  the  information  specified  in 
paragraph  (a)(1)  of  this  section,  each 
applicant  shall: 

(i)  Demonstrate  that  its  system  will,  at 
a  minimum,  service  the  48  contiguous 
states  of  the  United  States  (full  CONUS); 

(ii)  Certify  that  its  satellite  DARS 
system  includes  a  receiver  that  will 
permit  end  users  to  access  all  licensed 
satellite  DARS  systems  that  are 
operational  or  under  construction;  and 

(iii)  Identify  the  compression  rate  it 
will  use  to  transmit  audio  programming. 
If  applicable,  the  applicant  shall 
identify  the  compression  rate  it  will  use 
to  transmit  services  that  are  ancillary  to 
satellite  DARS. 

(b)  Milestone  Requirements.  Each 
applicant  for  system  authorization  in 
the  satellite  digital  audio  radio  service 
must  demonstrate  within  10  days  after 
a  required  implementation  milestone  as 
specified  in  the  system  authorization, 
and  on  the  basis  of  the  documentation 
contained  in  its  application,  certify  to 
the  Commission  by  affidavit  that  the 
milestone  has  been  met  or  notify  the 
Commission  by  letter  that  it  has  not 
been  met  At  its  discretion,  the 
Commission  may  require  the 
submission  of  additional  information 
(supported  by  affidavit  of  a  person  or 
persons  with  knowledge  thereof)  to 
demonstrate  that  the  milestone  has  been 
met.  This  showing  shall  include  all 
information  described  in  §  25.140  (c), 
(d)  and  (e).  The  satellite  DARS 
milestones  are  as  follows,  based  on  the 
date  of  authorization: 

(1)  One  year  Complete  contracting  for 
construction  of  first  space  station  or 
begin  space  station  construction; 


(2)  Two  years:  If  applied  for,  complete 
contracting  for  construction  of  second 
space  station  or  begin  second  space 
station  construction; 

(3)  Four  years:  In  orbit  operation  of  at 
least  one  space  station;  and 

(4)  Six  years:  Full  operation  of  the 
satellite  system. 

(c)  Reporting  requirements.  All 
licensees  of  satellite  digital  audio  radio 
service  systems  shall,  on  June  30  of  each 
year,  file  a  report  with  the  International 
Bureau  and  the  Commission's  Laurel, 
Maryland  field  office  containing  the 
following  information: 

(1)  Status  of  space  station 
construction  and  anticipated  launch 
date,  including  any  major  problems  or 
delay  encountered; 

(2)  A  listing  of  any  non-scheduled 
space  station  outages  for  more  than 
thirty  minutes  and  the  c:ause(s)  of  such 
outages;  and 

(3)  Identification  of  any  space 
station(s)  not  available  for  service  or 
otherwise  not  performing  to 
specifications,  the  cause(s)  of  these 
difficulties,  and  the  date  any  space 
station  was  taken  out  of  service  or  the 
malfunction  identified. 

(d)  The  license  term  for  each  digital 
audio  radio  service  satellite  shall 
commence  when  the  satellite  is 
launched  and  put  into  operation  and  the 
term  will  run  for  eight  years. 

3.  Section  25.201  is  amended  by 
adding  the  definition  of  "Satellite 
Digital  Audio  Radio  Service"  in 
alphabetical  order  to  read  as  follows: 

§25.201    Definitions 

•  •         •        •        • 

Satellite  Digital  Audio  Radio  Service 
("DARS").  A  radioconununication 
service  in  which  audio  programming  is 
digitally  transmitted  by  one  or  more 
space  stations  directly  to  fixed,  mobile, 
and/or  portable  stations,  and  which  may 
involve  complementary  repeating 
terrestrial  transmitters,  telemetry, 
tracking  and  control  fecilities. 

•  •        •        •        • 

4.  Section  25.202  is  amended  by 
adding  a  new  paragraph  (a)(6)  to  read  as 
follows: 

%  2S.202.    Frequencies,  frequency  tolerance 
and  emission  limitations. 

(a)*  *  • 

(6)  The  following  spectrum  is 
available  for  exclusive  use  by  the 
satellite  digital  audio  radio  service: 

2320-2345  MHz:  space-to-Earth  (primary). 

•  »         *         *         • 

5.  A  new  §  25.214  is  added  to  read  as 
follows: 
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§  2S.214    Technical  requirements  for  sfMce 
stations  in  the  satellite  digital  audio  radio 
service. 

(a)  Definitions. 

(1)  Allocated  bandwidth.  The  term 
"allocated  bandwidth"  refers  to  the 
entry  in  the  Table  of  Frequency 
Allocations  of  a  given  firequency  band 
for  the  purpose  of  its  use  by  one  or  more 
terrestrial  or  space  radiocommunication 
services  under  specified  conditions. 
This  term  shall  be  applied  to  the  2310- 
2360  MHz  band  for  satellite  DARS. 

(2)  Frequency  Assignment.  The  term 
"frequency  assignment"  refers  to  the 
authorization  given  by  the  Commission 
for  a  radio  station  to  use  a  radio 
frequency  or  radio  frequency  channel 
under  specified  conditions.  This  term 
shall  be  applied  to  the  two  frequency 
bands  (A)  2320.0-2332.5  MHz  and  (B) 
2332.5-2340.0  MHz  for  satellite  DARS. 

(b)  Each  system  authorized  under  this 
section  will  be  conditioned  upon 
construction,  launch  and  operation 
milestones  as  outlined  in  §  25.144(b). 
The  failure  to  meet  any  of  the 
milestones  contained  in  an 
authorization  will  result  in  its 
cancellation,  unless  such  failure  is  due 
to  circumstances  beyond  the  licensee's 
control  or  unless  otherwise  determined 
by  the  Commission  upon  proper 
showing  by  the  licensee  in  any 
particular  case. 

(c)  Frequency  assignments  will  be 
made  for  each  satellite  DARS  system  as 
follows: 

(1)  Exclusive  satellite  DARS  licenses 
are  limited  to  the  2320-2345  MHz  band 
segment  of  the  allocated  bandwidth  for 
satellite  DARS; 

(2)  Two,  12.5  MHz  frequency 
assigiunents  are  available  for  satellite 
DARS:  2320.0-2332.5  MHz  and  2332.5- 
2345.0  MHz; 

(3)  Satellite  DARS  licensees  may 
reduce  their  assigned  bandwidth 
occupancy  to  provide  telemetry  beacons 
in  their  exclusive  frequency 
assignments; 

(4)  Each  licensee  may  employ  cross 
polarization  within  its  exclusive 
frequency  assignment  and/or  may 
employ  cross  polarized  transmissions  in 
fr^uency  assignments  of  other  satellite 
DARS  licensees  under  mutual 
agreement  with  those  licensees. 
Licensees  who  come  to  mutual 
agreement  to  use  cross-polarized 
transmissions  shall  apply  to  the 
Commission  for  approval  of  the 
agreement  before  coordination  is 
initiated  with  other  administrations  by 
the  licensee  of  the  exclusive  frequency 
assignment:  and 

(5)  Feeder  uplink  networks  are 
permitted  in  the  following  Fixed- 


Satellite  Service  fi^quency  bands:  7025- 
7075  MHz  and  6725-7025  MHz  (101° 
W.L.  orbital  location  only). 

6.  A  new  subpart  F  consisting  of 
sections  25.401  through  25.406  is  added 
to  Part  25  to  read  as  follows: 

Sut>part  F— Competitive  Bidding 
Procedures  for  DARS 

Sec. 

25.401  Satelhte  DARS  applications  subject 
to  competitive  bidding. 

25.402  Competitive  bidding  mechanisms. 

25.403  Bidding  application  and 
certification  procedures. 

25.404  Submission  of  downpayment  and 
filing  of  long-form  applications. 

25.405  Prohibition  of  collusion. 

25.406  License  grant,  denial,  default,  and 
disqualification. 

Subpart  F— Competitive  Bidding 
Procedures  for  DARS 

§  25.401    Satellite  DARS  applications 
subject  to  competitive  bidding. 

Mutually  exclusive  initial 
applications  filed  by  Satellite  CD  Radio, 
Primosphere  Limited  Partnership, 
Digital  Satellite  Broadcasting 
Corporation,  and  American  Mobile 
Radio  Corporation,  to  provide  DARS 
service  are  subject  to  competitive 
bidding  procedures.  The  procedures  set 
forth  in  Part  1 ,  Subpart  Q  of  this  chapter 
will  apply  unless  otherwise  specified  in 
this  subpart. 

§  25.402    Competitive  bidding  mechanisms. 

(a)  Tie  bids.  Where  a  tie  bid  occurs, 
the  high  bidder  will  be  determined  by 
the  order  in  which  the  bids  were 
received  by  the  Commission. 

(b)  Maximum  bid  increments.  The 
Commission  may,  by  announcement 
before  or  diuing  the  auction,  establish 
maximum  bid  increments  in  dollar  or 
percentage  terms. 

(c)  Minimum  opening  bid.  The 
Commission  will  establish  a  minimum 
opening  bid  for  the  DARS  spectrum,  and 
the  amount  of  which  will  be  announced 
by  Public  Notice  prior  to  the  auction. 

(d)  Activity  rules.  The  Commission 
will  establish  activity  ndes  which 
require  a  minimtun  amount  of  bidding 
activity.  Bidders  will  be  entitled  to 
request  and  be  granted  waivers  of  such 
rule.  The  Commission  will  specify  the 
number  of  waivers  permitted  in  an 
auction,  the  frequency  with  which  they 
may  be  exercised,  and  the  method  of 
operation  of  waivers  by  Public  Notice 
prior  to  the  auction. 

%  25.403    Bidding  application  and 
certification  procedures. 

Submission  of  Supplemental 
Application  Information.  In  order  to  be 
eligible  to  bid,  each  pending  applicant 
must  timely  submit  certain 


supplemental  information.  All 
supplemental  information  sHall  be  filed 
by  the  applicant  five  days  after 
publication  of  these  rules  in  the  Federal 
Register.  The  supplemental  information 
must  be  certified  and  include  the 
following: 

(a)  Applicant's  name; 

(b)  Mailing  Address  (no  Post  Office 
boxes); 

(c)  City; 

(d)  State; 

(e)  ZIP  Code; 

(f)  Auction  Number  15; 

(g)  FCC  Account  Number; 

(h)  Person(s)  authorized  to  make  or 
withdraw  a  bid  (list  up  to  three 
individuals); 

(i)  Certifications  and  name  and  title  of 
person  certifying  the  information 
provided; 

(j)  Applicant's  contact  person  and 
such  person's  telephone  number.  E-mail 
address  and  FAX  number;  and 

(k)  Signatvue  and  date. 

§  25.404    Submission  of  down  payment  and 
filing  of  long-form  applications. 

(a)  After  bidding  has  ended,  the 
Commission  will  identify  and  lyJlify  thF" 
high  bidder  and  declare  the  bidding 
closed. 

(b)  Within  ten  (10)  business  days  of  a 
Public  Notice  aimouncing  the  high 
bidder  on  a  particular  license(s),  a  high 
bidder  must  submit  to  the  Commission's 
lockbox  bank  such  additional  funds  (the 
"down  payment")  as  are  necessary  to 
bring  its  total  deposits  (not  including 
upfrt)nt  payments  applied  to  satisfy  bid 
withdrawal  or  default  payments)  up  to 
twenty  (20)  percent  of  its  high  bid(s). 
This  down  payment  must  be  made  by 
wire  transfer  or  cashier's  check  drawn 
in  U.S.  dollars  from  a  financial 
institution  whose  deposits  are  insured 
by  the  Federal  Deposit  Insurance 
Corporation  and  must  be  made  payable 
to  the  Federal  Communications 
Commission.  Down  payments  will  be 
held  by  the  Commission  until  the  high 
bidder  has  been  awarded  the  license 
and  has  paid  the  remaining  balance  due 
on  the  license,  in  which  case  it  will  not 
be  returned,  or  until  the  winning  bidder 
is  found  unqualified4o  be  a  licensee  or 
has  defaulted,  in  which  case  it  will  be 
returned,  less  applicable  payments.  No 
interest  on  any  down  payment  will  be 
paid  to  a  bidder. 

(c)  A  high  bidder  that  meets  its  down 
payment  obligations  in  a  timely  manner 
must,  within  thirty  (30)  business  days 
after  being  notified  that  it  is  a  high 
bidder,  submit  an  amendment  to  its 
pending  application  to  provide  the 
information  required  by  §  25.144. 
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§25.405    Prohibition  of  collusion. 

Upon  the  deadline  for  filing  the 
supplemental  information  required  by 
§  25.403,  all  applicants  are  prohibited 
from  cooperating,  collaborating, 
discussing  or  disclosing  in  any  manner 
the  substance  of  their  bids  or  bidding 
strategies,  or  discussing  or  negotiating 
settlement  agreements,  with  other 
applicants  until  after  the  high  bidder 
makes  the  required  down  payment. 

§  25.406    Licertse  Grant,  Denial,  Default, 
and  Disqualification. 

(a)  Unless  otherwise  specified  in  these 
rules,  auction  winners  are  required  to 
pay  the  balance  of  their  winning  bids  in 
a  lump  sum  within  ten  (10)  business 
days  following  public  notice  by  the 
Commission  that  it  is  prepared  to  award 
the  licenses.  Grant  of  the  license  will  be 
conditioned  on  full  and  timely  payment 
of  the  winning  bid. 

(b)  If  a  winning  bidder  withdraws  its 
bid  after  the  Commission  has  declared 
competitive  bidding  closed  or  fails  to 
remit  the  required  down  payment 
within  ten  (10)  business  days  after  the 
Commission  has  declared  competitive 
bidding  closed,  the  bidder  will  be 
deemed  to  have  defaulted,  its 
application  will  be  dismissed,  and  it 
will  be  liable  for  the  default  payment 
specified  in  §  1.2104(g)(2).  In  such 
event,  the  Commission  may  either  re- 
auction  the  license  to  existing  or  new 
applicants  or  offer  it  to  the  other  highest 
bidders  (in  descending  order)  at  their 
final  bids.  The  down  payment 
obligations  set  forth  in  §  25.404(b)  will 
apply. 

(c)  A  winning  bidder  who  is  found 
unqualified  to  be  a  licensee,  fails  to 
remit  the  balance  of  its  wiiuiing  bid  in 
a  timely  manner,  or  defaults  or  is 
disqualified  for  any  reason  after  having 
made  the  required  down  payment,  will 
be  deemed  to  have  defaulted  and  will  be 
liable  for  the  penalfy  set  forth  in 

§  1.2104(g)(2).  In  such  event,  the 
Commission  will  conduct  another 
auction  for  the  license,  affording  new 
parties  an  opportunity  to  file  an 
application  for  the  license. 

(d)  Bidders  who  are  found  to  have 
violated  the  antitrust  laws  or  the 
Commission's  rules  in  connection  with 
their  participation  in  the  competitive 
bidding  process  may  be  subject,  in 
addition  to  any  other  applicable 
sanctions,  to  forfeiture  their  up  front 
payment,  down  payment  or  full  bid 
amount,  and  may  be  prohibited  from 
participating  in  future  auctions. 

PART  87— AVIATION  SERVICES 

1.  The  authority  citation  in  Part  87 
continues  to  read  as  follows: 


Authority:  48  Stat  1066. 1082.  as 
amended;  47  U.S.C.  154,  303.  unless 
otherwise  noted.  Interpret  or  apply  48  Stat 
1064-1068.  1081-1105, as  amended; 47 
U.S.C.  151-156,  301-609. 

2.  Paragraph  (d)(1)  of  §87.303  is 
revised  to  read  as  follows: 

S  87.303    Frequencies. 

***** 

(d)(1)  Frequencies  in  the  bands  1435- 
1525  MHz  and  2360-2390  MHz  are 
assigned  primarily  for  telemetry  and 
telecommand  operations  associated 
with  the  flight  testing  of  manned  or 
unmanned  aircraft  and  missiles,  or  their 
major  components.  The  band  1525-1535 
MHz  is  also  available  for  these  purposes 
«n  a  secondary  basis.  In  the  band  2320- 
2345  MHz,  the  mobile  and  radiolocetion 
services  are  allocated  on  a  primary  basis 
until  a  Broadcast-Satellite  (sound) 
service  has  been  brought  into  use  in 
such  a  manner  as  to  affect  or  be  affected 
by  the  mobile  and  radiolocation  services 
in  those  service  areas.  Permissible  uses 
of  these  bands  include  telemetry  and 
telecommand  transmissions  associated 
with  the  launching  and  reentry  into  the 
earth's  atmosphere  as  well  as  any 
incidental  orbiting  prior  to  reentry  of 
manned  or  unmanned  objects 
undergoing  flight  tests.  In  the  1435- 
1530  MHz  band,  the  following 
frequencies  are  shared  with  flight 
telemetry  mobile  stations:  1444.5, 
1453.5, 1501.5, 1515.5,  1524.5  and 
1525.5  MHz.  In  the  2320-2345  MHz  and 
2360-2390  MHz  bands,  the  following 
frequencies  may  be  assigned  on  a  co-' 
equal  basis  for  telemetry  and  associated 
telecommand  operations  in  fully 
operational  or  expendable  and  re-usable 
launch  vehicles  whether  or  not  such 
operations  involve  flight  testing:  2332.5, 
2364.5.  2370.5  and  2382.5  MHz.  In  the 
2360-2390  MHz  band,  all  other 
telemetry  and  telecommand  uses  are 
secondary  to  the  above  stated  launch 
vehicle  uses. 
***** 

|FR  Doc.  97-6064  Filed  3-10-97;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1833  and  1852 

NASA  FAR  Supplement;  Protests  to 
the  agency 

AGENCY:  Office  of  Prociuement,  Contract 

Management  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Interim  rule;  request  for 

comments. 


SUMMARY:  The  Federal  Acquisition 
Regulation  (FAR)  was  amended  to  revise 
procedures  for  submission  of  protests  to 
Federal  agencies.  In  order  to  implement 
the  changes  made  to  the  FAR,  this  rule 
provides  for  a  solicitation  provision  that  ' 
informs  offerors  to  whom  protests  may 
be  submitted  as  an  alternative  to 
submission  to  the  NASA  contracting 
officer.  The  effect  of  the  changes  is  to 
give  prospective  NASA  contractors  an 
additional  means  for  submitting  protests 
in  order  to  resolve  their  concerns  about 
a  contract  or  solicitation. 
DATES:  This  interim  rule  is  effective 
March  11, 1997.  NASA  will  accept 
written  comments  until  May  12, 1997. 
ADDRESSES:  Comments  regarding  this 
rule  should  be  addressed  as  follows: 
National  Aeronautics  and  Space 
Administration,  Contract  Management 
Division  (Code  HK/Beck),  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Beck,  (202)  358-0482. 
SUPPLEMENTARY  INFORMATION:  . 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  rule  is  a  part,  is  available  in 
its  entirefy  on  a  subscription  basis  from 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  IX:  20402.  telephone 
number  (202)  512-1800.  Cite  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  either  in  whole  or  in  part. 
direcUy  by  NASA. 

Background 

Section  33.103  of  the  Federal 
Acquisition  Regulation  (FAR),  48  CFR 
33.103,  was  amended  to  revise 
procedures  for  submission  of  protests  to 
Federal  agencies  (62  FR  270,  January  2, 
1997).  In  order  to  implement  the 
changes  made  to  the  FAR,  this  rule 
provides  for  a  solicitation  provision  that 
informs  offerors  to  whom  protests  may 
be  submitted  as  an  alternative  to 
submission  to  the  contracting  officer. 

Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Ffexibility  Act,  5  U.S.C.  601.  at  seq.. 
because  this  rule  implements  previously 
adopted  Federal-wide  regulations  by 
simply  providing  for  a  solicitation 
provision  that  informs  offerors  to  whom 
protests  may  be  submitted  as  an 
alternative  to  submission  to  the 
contracting  officer.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  from  small 
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entities  concerning  the  affected  NASA 
FAR  Supplement  subparts  will  be 
considered  in  accordance  with  5  U.S.C. 
601.  Such  comments  must  be  submitted 
separately  and  cite  5  U.S.C.  601,  et  seq. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  NASA  FAR  Supplement  does  not 
impose  any  new  recordkeeping  or 
information  collection  requirements,  or 
new  collections  of  information  hom 
offerors  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  1833 
and  1852 

Government  procurement. 
Tom  Luedtke 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly.  48  CFR  parts  1833  and 
1852  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  1833  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1833— PROTESTS,  DISPUTES, 
AND  APPEALS 

Sutipart  1833.1— Protests 

2.  Section  1833.103  is  revised  to  read 
as  follows: 

1 833. 1 03    Protests  to  the  agency.  (NASA 
supptements  paragraph  (b)) 

(b)  Protests  received  at  NASA  offices 
or  locations  other  than  that  of  the 
cognizant  contracting  officer  shall  be 
immediately  referred  to  the  contracting 
officer  for  disposition  (see  1833.106(a)). 
The  contracting  officer  shall  advise  the 
Headquarters  Office  of  the  General 
Counsel  (Code  GK)  of  the  receipt  of  the 
protest  and  the  plaiuied  and  actual 
disposition.  This  paragraph  does  not 
apply  when  the  protester  has  requested 
an  independent  review  under  the 
provision  at  1852.233-70. 

3.  Section  1833.106-70  is  added  to 
read  as  follows: 

1833.106-70    Solicitation  provision. 

Contracting  officers  shall  insert  the 
provision  at  1852.233-70  in  all 
solicitations. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  1852.233-70  is  added  to 
read  as  follows: 


1852.233-70    Protests  to  NASA. 

As  prescribed  in  1833.106-70,  insert 
the  following  provision: 

Protests  to  NASA  (March  1997) 

Potential  bidders  or  oiTerors  may  submit  a 
protest  under  48  CFR  part  33  (FAR  Part  33) 
directly  to  the  Contracting  Officer.  As  an 
alternative  to  the  Contracting  Officer's 
consideration  of  a  protest,  a  potential  bidder 
or  offeror  may  submit  the  protest  to  the 
Deputy  Associate  Administrator  for 
Procurement,  who  will  serve  as  or  designate 
the  official  responsible  for  conducting  an 
independent  review.  Protests  requesting  an 
inde()endent  review  shall  be  addressed  to 
Deputy  Associate  Administrator  for 
Procurement,  NASA  Code  H,  Washington, 
DC2054&-OOO1. 

IFTl  Doc.  97-5692  Filed  3-10-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

SO  CFR  Part  648 

[Docket  No.  961210346-703fr-02;  LD. 
030497A] 

Summer  Rounder  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  harvest. 

summary:  NMFS  announces  that  the 
summer  flounder  commercial  quota 
available  to  the  State  of  Maine  has  been 
harvested.  Vessels  issued  a  commercial 
Federal  fisheries  permit  for  the  summer 
flounder  fishery  may  not  land  summer 
flounder  in  Maine  for  the  remainder  of 
calendar  year  1997,  unless  additional 
quota  becomes  available  through  a 
transfer.  This  announcement  is  in 
accordance  with  the  regulations 
governing  the  summer  flounder  fishery. 
EFFECTIVE  DATE:  March  5.  1997  through 
December  31,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Gouveia,  Fishery  Management 
Specialist,  508-281-9280. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  summer 
flounder  fishery  are  found  at  50  CFR 
part  648.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  states  from 
North  Carolina  through  Maine.  The 
process  to  set  the  annual  commercial 
quota  and  the  percentage  allocated  to 
each  state  are  described  in  §648.100. 

The  total  commercial  quota  for 
summer  flounder  for  the  1997  calendar 
year  is  set  equal  to  11,111,298  lb 


(5.040,000  kg),  effective  March  5.  1997. 
The  percentage  allocated  to  vessels 
landing  summer  flounder  in  Maine  is 
0.04756  percent,  or  5.284  lb  (2,397  kg). 

Section  648.100(d)(2)  stipulates  that 
any  overages  of  conimercial  quota 
landed  in  any  state  be  deducted  firom' 
that  state's  annual  quota  for  the 
following  year.  In  calendar  year  1996,  a 
total  of  8,226  lb  (3.731  kg)  were  landed 
in  Maine.  The  amount  allocated  for 
Maine  landings  in  1996  was  5,284  lb 
(2,397  kg),  creating  a  2.942  lb  (1.334  kg) 
overage  that  was  deducted  from  the 
amount  allocated  for  landings  in  that 
state  during  1997.  effective  March  5. 
1997.  The  resulting  quota  for  Maine  is 
2.342  lb  (1.062  kg). 

Section  648.101(b)  requires  the 
Regional  Administrator  to  monitor  state 
commercial  quotas  and  to  determine 
when  a  state  commercial  quota  is 
harvested.  The  Regional  Administrator 
is  further  required  to  publish  an 
aimouncement  in  the  Federal  Register 
advising  a  state  and  notifying  Federal 
vessel  and  dealer  permit  holders  that, 
effective  upon  a  specific  date,  the  state's 
commercial  quota  has  been  harvested 
and  no  commercial  quota  is  available  for 
landing  summer  flounder  in  that  state. 
Because  the  available  information 
indicates  that  the  State  of  Maine  has 
attained  its  quota  for  1997,  the  Regional 
Administrator  has  determined  based  on 
dealer  reports  and  other  available 
information,  that  the  State's  commercial 
quota  has  been  harvested. 

The  regulations  at  §  648.4(b)  provide 
that  Federal  permit  holders  agree,  as  a 
condition  of  the  permit,  not  to  land 
summer  flounder  in  any  state  that  the 
Regional  Administrator  has  determined 
no  longer  has  commercial  quota 
available.  Therefore,  effective  0001 
hours  March  5, 1997,  further  landings  of- 
summer  flounder  in  Maine  by  vessels 
holding  commercial  Federal  fisheries 
permits  are  prohibited  for  the  remainder 
of  the  1997  calendar  year,  unless 
additional  quota  becomes  available 
through  a  transfer  and  is  annoimced  in 
the  Federal  Register.  Federally 
permitted  dealers  are  also  advised  that 
they  may  not  purchase  summer  flounder 
from  federally  permitted  vessels  that 
land  in  Maine  for  the  remainder  of  the 
calendar  year,  or  until  additional  quota 
becomes  available  through  a  transfer. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
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Dated:  March  5, 1997. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-5876  Filed  3-5-97;  4:30  pm] 
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50  CFR  Part  679 

[Docket  No.  961220363-7038-02;  I.D. 
120296B] 

RIN  0648-AI65 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Maximum  Retainable 
Bycatch  Percentages 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  unplements  a 
regulatory  amendment  to  reduce 
maximum  retainable  bycatch 
percentages  for  sablefish  in  the  Gulf  of 
Alaska  (GOA)  groundfish  trawl  fisheries 
and  to  allow  the  use  of  GOA  arrowtooth 
flounder  as  a  basis  species  for  the 
retention  of  bycatch  amounts  of  pollock 
and  Pacific  cod  when  either  of  these  two 
species  is  closed  to  directed  fishing. 
This  action  is  necessary  to  slow  the 
harvest  rate  of  GOA  sablefish  and  to 
provide  for  fuller  utilization  of  pollock 
and  Pacific  cod  incidentally  taken  in  the 
arrowtooth  flounder  fishery.  This  action 
is  intended  to  further  the  objectives  of 
the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alasta  (FMP). 
EFFECTIVE  DATE:  April  10,  1997. 
ADDRESSES:  Copies  of  the  environmental 
assessment/regulatory  impact  review 
prepared  for  this  action  may  be  obtained 
from  the  Fisheries  Management 
Division,  Alaska  Region.  NMFS,  P.O. 
Box  21668.  Juneau,  AK  99802,  Attn: 
Lori  Gravel. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Salveson,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  Fishing 
for  groundfish  by  U.S.  vessels  in  the 


exclusive  economic  zone  of  the  GOA  is 
managed  by  NMFS  according  to  the 
FMP.  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  Fishing  by 
U.S.  vessels  is  governed  by  regidations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

Regulations  at  §  679.20(e)  establish 
maximum  retainable  bycatch  (MRB) 
percentages  for  groundfish  species  or 
species  groups.  These  MRB  percentages 
establish  the  amoimt  of  a  species  that  is 
closed  to  directed  fishing  that  may  be 
retained  on  board  a  vessel,  relative  to 
amounts  of  other  retained  species  open 
to  directed  fishing. 

At  the  Council's  September  1996 
meeting,  the  Council  requested  that 
NMFS  initiate  rulemaking  to  change 
several  MRB  percentages.  This  request 
was  in  response  to  (1)  concerns  about 
the  extent  to  which  some  existing  MRB 
percentages  allow  vessel  operators  to 
top  off  their  retained  catch  of  bycatch 
species  up  to  the  MRB  amount  and  (2) 
testimony  that  a  limited  fishery  for  GOA 
arrowtooth  flounder  exists  and  that  this 
species  should  be  allowed  as  a  basis 
species  for  the  retention  of  pollock  and 
Pacific  cod.  A  proposed  rule  to 
implement  the  Council's  recommended 
changes  was  published  in  the  Federal 
Register  on  January  6, 1997  (62  FR  724). 
No  comments  were  received  within  the 
public  comment  period  that  ended 
February  5,  1997. 

This  final  rule  implements  the 
following  changes  to  the  MRB 
percentages  established  for  GOA 
groundfish: 

1 .  The  MRB  percentage  for  sablefish 
relative  to  deep  water  species  is  reduced 
from  15  percent  to  7  percent;  and 

2.  The  use  of  GOA  arrowtooth 
flounder  is  allowed  as  a  basis  species  for 
the  retention  of  pollock  and  Pacific  cod. 
An  MRB  of  5  percent  of  each  these 
species  relative  to  arrowtooth  flounder, 
is  established. 


Fvuther  justification  of  these  changes 
is  discussed  in  the  preamble  to  the 
proposed  rule. 
Changes  from  the  proposed  rule 

NMFS  clarifies  §  679.20(f)(2)  so  that 
regulatory  constraints  to  using 
arrowtooth  flounder  as  a  basis  to 
calculate  retained  amounts  of  other 
groundfish  species  are  consistent  with 
the  allowances  provided  under  the  final 
rule  for  GOA  pollock  and  Pacific  cod. 
Classification 

S  The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reasons 
were  published  in  the  Federal  Register 
with  die  proposed  rule  (62  FR  724, 
January  6, 1997).  No  comments  were 
received  regarding  this  certification.  As 
a  result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  679 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  3. 1997. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq. 

2.  In  part  679.  Table  10  is  revised  ta 
read  as  follows: 


Table  10  to  Part  679.— Current  Gulf  of  Alaska  Retainable  Percentages 
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20 
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Pollock 

Pacific 
cod 

Deep 
flatfish 

Rex 
sole 

Bycatch  species ' 

Aggre- 
gated 
rock- 
fish  ' 

DSR 
SEEO* 

Atka 
mack- 
erel 

Other 
species 

Flathead 
sole 

Shaltow 
flatfish 

Arrowtooth 

Sable- 
fish 

CXher  rockfish 

20 
20 
20 
20 
20 
20 
20 

20 

20 
20 
20 
20 
20 
20 
20 

20 

20 
20 
20 
20 
20 
20 
20 

20 

20 
20 
20 
20 
20 
20 
20 

20 

20 
20 
20 
20 
20 
20 
20 

20 

20 
20 
20 
20 
20 
20 
20 

20 

35 
35 
35 
35 
35 
35 
35 

35 

1 
1 

1 

15 
15 
15 
15 
15 
5 
5 

5 

1 

1 

1 

3na 

1 

10 

10 

10 

20 
20 
20 
20 
20 
3na 
20 

20 

20 

^4orthem  rocklish 

20 

Pelagic  rockfish „ „ 

OSR-SEEO 

Thomyhead  

Atka  macfcerei  

20 
20 
20 
20 

Other  species _ 

Aggregated  arrwunt  rwn- 
grouixJfish  species  

3na 
20 

<  For  definitkHi  of  species,  see  Table  1  of  the  Gulf  of  Alaska  groundfish  specifcatkjns. 

'Aggregated  rockfish  means  rockfish  of  the  genera  Sebasles  and  Sebastotobus  except  In  the  southeast  OutskJe  District  where  demersal  shelf  rockfish  (DSR)  is  a 
separate  category. 
5  na-not  applicab4e. 
*SEEO.Sootheast  Outside  District. 


3.  In  §  679.20.  paragraph  (0(2)  is 
revised  to  read  as  follows: 

§  679.20    General  limitations. 
(0*  *  *      . 


(2)  Retainable  amounts.  Except  as 
provided  in  Table  10  to  this  part, 
arrowtooth  flounder,  or  any  groundfish 
species  for  which  directed  fishing  is 
closed,  may  not  be  used  to  calculate 


retainable  amounts  of  other  groundfish 
species. 

***** 

(FR  Doc.  97-5977  Filed  3-10-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  145  and  147 
pocket  No.  96-070-1] 

National  Poultry  Improvement  Plan  and 
Auxiliary  Provisions 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  National  Poultry  Improvement  Plan 
(the  Plan)  and  its  auxiliary  provisions 
by  establishing  new  program 
classifications  and  providing  new  or 
modified  sampling  and  testing 
procedures  for  Plan  participants  and 
participating  flocks.  The  proposed 
changes  were  voted  on  and  approved  by 
the  voting  delegates  at  the  Plan's  1994 
and  1996  National  Plan  Conferences. 
These  changes  would  keep  the 
provisions  of  the  Plan  current  with 
changes  in  the  poultry  industry  and 
provide  for  the  use  of  new  sampling  and 
testing  procedures. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
12. 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  9&-070-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-070-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  R.  Rhorer.  Senior  Coordinator, 
Poultry  Improvement  Staff,  National 


Poultry  Improvement  Plan,  Veterinary 
Services,  APHIS,  USDA,  1500  Klondike 
Road,  Suite  A-102,  Conyers,  GA  30207; 
(770) 922-3496. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Poultry  Improvement 
Plan  (referred  to  below  as  "the  Plan")  is 
a  cooperative  Federal-State-industry 
mechanism  for  controlling  certain 
poultry  diseases.  The  Plan  consists  of  a 
variety  of  programs  intended  to  prevent 
and  control  egg- transmitted,  hatchery- 
disseminated  poultry  diseases. 
Participation  in  all  Plan  programs  is 
voluntary,  but  flocks,  hatcheries,  and 
dealers  must  qualify  as  "U.S.  Pullorum- 
Typhoid  Clean"  before  participating  in 
any  other  Plan  program.  Also,  the 
regulations  in  9  CFR  part  82,  subpart  B, 
which  provide  for  certain  testing, 
restrictions  on  movement,  and  other 
restrictions  on  certain  chickens,  eggs, 
and  other  articles  due  to  the  presence  of 
Salmonella  enteritidis,  require  that  no 
hatching  eggs  or  newly  hatched  chicks 
from  egg-type  chicken  breeding  flocks 
may  be  moved  interstate  unless  they  are 
classified  "U.S.  Sanitation  Monitored" 
under  the  Plan  or  they  meet  the 
requirements  of  a  State  classification 
plan  that  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  determined  to  be 
equivalent  to  the  Plan,  in  accordance 
writh  9  CFR  145.23(d). 

The  Plan  identifies  States,  flocks, 
hatcheries,  and  dealers  that  meet  certain 
disease  control  standards  sj)ecified  in 
the  Plan's  various  programs.  As  a  result, 
customers  can  buy  poultry  that  has 
tested  clean  of  certain  diseases  or  that 
has  been  produced  imder  disease- 
prevention  conditions. 

The  regulations  in  9  CFR  parts  145 
and  147  (referred  to  below  as  the 
regulations)  contain  the  provisions  of 
the  Plan.  APHIS  amends  these 
provisions  from  time  to  time  to 
incorporate  new  scientific  information 
and  technologies  within  the  Plan.  In  this 
dociunent,  we  are  proposing  to  amend 
the  regulations  to: 

1.  Standardize  the  time  frame  for  the 
retesting  of  U.S.  Pullonim-Typhoid 
Clean  breeding  flocks  retained  for  more 
than  12  month^  by  requiring  that  the 
retesting  take  place  a  minimum  of  4 
weeks  after  the  induction  of  molt. 


2.  Establish  a  "U.S.  Salmonella 
Monitored"  program  for  primary  meat- 
type  chicken  breeding  flocks. 

3.  Establish  a  "U.S.  M.  Gallisepticum 
Monitored"  classification  for  multiplier 
meat-type  chicken  breeding  flocks  that 
are  not  participating  in  the  "U.S.  M. 
Gallisepticum  Clean"  classification. 

4.  Establish  a  "U.S.  M.  Synoviae 
Monitored"  classification  for  multiplier 
meat-type  chicken  breeding  flocks  that 
are  not  participating  in  the  "U.S.  M. 
Synoviae  Clean"  classification. 

5.  Amend  the  "U.S.  M.  Gallisepticimi 
Clean"  and  "U.S.  M.  Synoviae  Clean" 
classifications  for  meat-type  chicken 
breeding  flocks  by  augmenting  testing 
when  adding  (spiking)  males. 

6.  Add  a  procedure  for  swabbing  or 
collecting  chick  pa{>ers  for 
bacteriological  examination  for 
salmonella. 

7.  Add  a  4  to  6  week  surveillance  test 
for  M.  gallisepticum  to  the  "U.S.  M. 
Gallisepticum  Clean"  classification  for 
turkeys. 

8.  Make  the  qualification  test  sample 
size  for  "U.S.  M.  Meleagridis  Clean" 
consistent  with  that  for  the  "U.S.  M. 
Gallisepticum  Clean"  and  "U.S.  M. 
Synoviae  Clean"  classifications  for 
turkeys. 

9.  Simplify  the  description  of  the 
procediue  for  determining  the  status  of 
flocks  reacting  to  tests  for  M. 
gallisepticum,  M.  synoviae.  and  M. 
meleagridis. 

10.  Amend  the  "U.S.  Sanitation 
Monitored,  Turkeys"  classification  to 
remove  the  requirement  for  the 
environmental  sampling  of  a  laying 
house  following  the  removal  of  a  flock 
from  the  house. 

11.  Establish  a  "U.S.  M.  Synoviae 
Clean"  classification  for  waterfowl, 
exhibition  poultry  and  game  birds. 

12.  Raise  frt>m  75  to  150  the  niunber 
of  birds  to  be  tested  to  qualify  flocks  for 
"U.S.  M.  Synoviae  Clean"  status. 

These  propyosed  amendments,  with 
the  exception  of  number  12,  are 
consistent  with  the  recommendations 
approved  by  the  voting  delegates  to  the 
National  Plan  Conference  that  was  held 
from  June  30  to  July  2. 1996.  Proposed 
amendment  number  12  was  approved 
by  the  voting  delegates  to  the  National 
Plan  Conference  that  was  held  from 
June  26  to  28, 1994.  Participants  in  the 
1994  and  1996  National  Plan 
Conferences  represented  flockowners, 
breeders,  hatcherymen,  and  Official 
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State  Agencies  from  all  cooperating 
States.  The  proposed  amendments  are 
discussed  in  greater  detail  below. 

Retesting  of  U.S.  Pulloruni'Typhoid 
Clean  Breeding  Flocks 

We  are  proposing  to  amend 
§§  145.23(b),  145.33(b).  and  145.43(b)  to 
provide  a  minimum  time  period  before 
the  retesting  of  a  U.S.  Pullorum- 
Typhoid  Clean  participating  breeding 
flock  that  is  retained  for  more  than  12 
months.  The  regulations  in  those 
sections  currently  set  forth  the  criteria 
under  which  flocks  may  qualify  for  the 
U.S.  PuUorum-Typhoid  Clean 
classification  and  provide  that  flocks 
that  are  retained  for  more  than  12 
months  shall  be  retested  at  the 
discretion  of  the  Official  State  Agency 
with  the  concurrence  of  APHIS. 

As  breeding  flocks,  including  those 
retained  for  more  than  12  months, 
progress  through  a  laying  cycle,  the 
shell  quality  of  the  eggs  produced  tends 
to  deteriorate  as  calcium  and  other 
essential  minerals  are  depleted  from  the 
laying  birds.  Flockowners  may  pause 
the  laying  cycle  in  these  birds  by 
inducing  molt,  which  gives  the  birds  the 
opportunity  to  replenish  their  levels  of 
the  depleted  minerals.  Thus,  when  the 
birds,  which  are  referred  to  as  recycled 
breeding  birds,  begin  a  new  laying 
cycle,  shell  quality  is  back  at  the  proper 
level. 

Research  has  shown  that  the  stress  of 
molting  causes  birds  that  are  affected 
with  salmonella  to  shed  the  organism  at 
a  higher  rate  than  during  the  laying 
cycle,  which  means  that  the  best 
opportunity  to  isolate  the  salmonella 
organism  through  testing  will  come 
following  the  induction  of  molt. 
Therefore,  we  are  proposing  to  amend 
the  requirements  for  the  retesting  of 
such  flocks  by  requiring  that  recycled 
breeding  birds  be  retested  a  minimum  of 
4  weeks  after  the  induction  of  molt, 
rather  than  at  the  discretion  of  the 
Offlcial  State  Agency  with  the 
concurrence  of  APHIS.  This  proposed 
change  would  standardize  the  retesting 
requirements  for  U.S.  Pullorum- 
Typhoid  Clean  flocks  retained  for  more 
than  12  months  and  ensure  that  the 
recertification  of  those  flocks  is  based 
on  testing  conducted  at  a  time  when  the 
salmonella  organism  is  most  likely  to  be 
isolated. 

U.S.  Salmonella  Monitored 
Qaaaification 

We  are  proposing  to  amend  §  145.33 
to  establish  a  "U.S.  Salmonella 
Monitored"  classification  for  primary 
meat-type  chicken  breeding  flocks.  The 
proposed  new  classiflcation,  like  the 
existing  "U.S.  Sanitation  Monitored" 


classiflcation  available  to  primary  meat- 
type  chicken  breeding  flocks,  is 
intended  to  serve  as  a  means  for  the 
prevention  and  control  of  Salmonellosis 
in  hatching  eggs  and  chicks  through  an 
effective  and  practical  sanitation 
program  at  the  breeder  farm  and  in  the 
hatchery. 

The  proposed  "U.S.  Salmonella 
Monitored"  classiflcation  differs  from 
the  existing  "U.S.  Sanitation 
Monitored"  classiflcation  in  two 
respects.  First,  the  proposed  new 
classiflcation  specifically  calls  for  the 
collection  of  environmental  samples  at 
the  hatche»y  from  meconium  and  chick 
papers  every  30  days;  those  samples 
would  have  to  be  examined 
bacteriologically  at  an  authorized 
laboratory  for  salmonella.  That 
proposed  requirement,  which  is  not 
required  by  the  existing  "U.S.  Sanitation 
Monitored"  classiflcation,  would 
provide  for  the  continuous  monitoring 
of  the  salmonella  status  of  participating 
hatcheries. 

The  proposed  new  classiflcation  also 
differs  from  the  existing  "U.S. 
Sanitation  Monitored"  classiflcation 
with  regard  to  the  use  of  vaccines.  In  the 
proposed  "U.S.  Salmonella  Monitored" 
classiflcation,  owners  of  flocks  would  be 
allowed  to  vaccinate  their  flocks  with  a 
paratyphoid  vaccine  as  a  preventive 
measure,  provided  that  a  sample  of  350 
birds  remains  unvaccinated  to  serve  as 
sentinel  birds.  The  sample  of  350 
unvaccinated  birds  would  have  to  be 
banded  for  identiflcation  and  remain 
unvaccinated  until  the  flock  reaches  at 
least  4  months  of  age.  Under  the  existing 
"U.S.  Sanitation  Monitored" 
classiflcation,  a  flockowner  may  not 
vaccinate  a  flock  unless  the  flock  has 
been  found  to  be  infected  with 
paratyphoid  salmonella.  The  proposed 
new  "U.S.  Salmonella  Monitored" 
classification,  therefore,  would  give 
participating  flockowners  the 
opportunity  to  take  a  more  aggressive 
approach  to  the  prevention  of 
Salmonellosis  by  allowing  them  to  use 
vaccines  before  there  is  an  indication  of 
the  presence  of  salmonella  in  a  flock. 

New  M.  Gallisepticum  Monitored  and 
M.  Sjmoviae  Monitored  Classifications 

We  are  proposing  to  amend  §  145.33 
to  establish  a  "U.S.  M.  Galhsepticum 
Monitored"  classification  for  meat- type 
chicken  multiplier  breeding  flocks  that 
are  not  participating  in  the  "U.S.  M. 
Gallisepticum  Clean"  classification  and 
to  establish  a  "U.S.  M.  Synoviae 
Monitored"  classification  for  meat-type 
chicken  multiplier  breeding  flocks  that 
are  not  participating  in  the  "U.S.  M. 
Synoviae  Clean"  classification.  Adding 
these  two  new  "monitored" 


classifications  would  give  flockowners 
the  ability  to  participate  in  disease- 
monitoring  programs  for  M. 
gallisepticum  and  M.  synoviae  without 
incurring  the  higher  testing  costs 
associated  with  the  "clean" 
classifications  for  those  two  diseases. 
The  proposed  new  classifications  would 
also  allow  ofiicial  State  agencies  and  the 
Plan  to  monitor  the  M.  gallisepticum 
and  M.  synoviae  status  of  flocks  that 
would  not  otherwise  be  monitored  for 
those  diseases. 

Under  both  the  proposed  "U.S.  M. 
Gallisepticum  Monitored"  and  the 
proposed  "U.S.  M.  Synoviae 
Monitored"  classifications,  flocks  would 
be  qualifled  by  testing  a  sample  of  at 
least  20  birds  per  house  for  the 
classification's  disease  of  concern  (M. 
gallisepticum  or  M.  synoviae,  as  the  case 
may  be)  once  the  flock  reaches  at  least 
4  months  of  age.  Once  qualified,  the 
flock's  classiflcation  would  be  retained 
by  additional  tests  for  the  disease  of 
concern  conducted  on  additional  20- 
bird  samples  collected  when  the  flock 
reaches  36  to  38  weeks  and  again  at  48 
to  50  weeks.  Testing  at  this  level  would 
provide  a  basic  level  of  monitoring  for 
M.  gallisepticum  or  M.  synoviae  within 
a  flock  but  would  not  involve  the  higher 
expenses  incurred  by  flockowners 
testing  the  larger  samples  required  by 
the  "clean"  classifications  for  those  two 
diseases.  To  help  ensure  that  the 
samples  of  birds  would  be 
representative  of  all  the  birds  in  each 
house,  half  of  the  samples  would  have 
to  be  drawn  &t>m  the  front  of  the  house 
and  half  of  the  samples  would  have  to 
be  drawn  from  the  back.  Additionally, 
the  ratio  of  male  to  female  birds  in  a 
sample  would  have  to  reflect  the  ratio 
of  male  to  female  birds  in  the  house, 
and  samples  would  have  to  be  labeled 
accordingly.  Requiring  a  representative 
number  of  male  and  female  birds  to  be 
included  in  the  sample  would  further 
ensure  that  the  samples  provide  an 
accurate  representation  of  the  birds  in 
the  house. 

To  help  prevent  the  possible  exposure 
of  flocks  in  these  "monitored" 
classifications  to  disease  bom  outside 
the  flock,  we  would  require 
participating  flockowners  handling  U.S. 
M.  Gallisepticimi  Monitored  or  U.S.  M. 
Synoviae  Monitored  products  (i.e., 
poultry  breeding  stock  and  hatching 
eggs,  baby  poulfry,  and  started  poultry) 
to  keep  those  products  separate  from 
other  products  in  a  manner  satisfactory 
to  the  Official  State  Agency.  Because  M. 
gallisepticum  and  M.  synoviae  are  egg- 
transmitted  diseases,  we  would  further 
specify  that  chicks  from  the  multiplier 
breeding  flocks  in  these  two 
"monitored"  classifications  would  have 
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to  be  produced  in  incubators  and 
hatchers  in  which  only  eggs  from  flocks 
with  the  same  classification  are  set.  This 
precaution  would  ensure  that  eggs  from 
a  monitored  flock  would  not  be  set  in 
the  same  incubator  or  hatcher  as  eggs 
from  a  flock  that  is  not  qualified  under 
the  "U.S.  M.  Gallisepticum  Monitored" 
or  "U.S.  M.  Synoviae  Monitored" 
classifications.  By  that  same  token,  we 
would  also  prohibit  eggs  from  these 
monitored  flocks  frt>m  being  set  in 
hatchers  or  incubators  where  eggs  from 
"U.S.  M.  Gallisepticum  Clean"  or  "U.S. 
M.  Synoviae  Clean"  primary  breeding 
flocks  are  set,  since  the  eggs  from  a 
monitored  flock  would  be,  from  a 
disease-control  perspective,  of  lesser 
status  than  eggs  from  a  flock  with  clean 
status. 

As  a  final  precaution,  chicks  bom 
these  monitored  flocks  would  have  to  be 
boxed  in  clean  boxes  and  delivered  in 
trucks  that  had  been  cleaned  and 
disinfected  in  order  to  minimize  the 
possibility  that  the  chicks  could  be 
exposed  to  disease  during  transport. 

Testing  of  Additional  Male  Breeding 
Birds 

We  are  proposing  to  amend  the  "U.S. 
M.  Gallisepticum  Clean"  and  "U.S.  M. 
Synoviae  Clean"  classifications  for 
meat-type  chicken  breeding  flocks, 
§§  145.33(c)  and  145.33(e),  respectively, 
by  adding  a  requirement  for  the  testing 
of  a  sample  of  male  birds  prior  to  their 
addition  to  a  participating  multiplier 
breeding  flock.  Male  birds  are  added  to 
breeding  flocks  to  augment  the  male 
fertility  of  the  flock,  which  tends  to 
decrease  over  time.  Although  the  birds 
to  be  added  must  already  be  drawn  bom 
a  qualified  "clean"  flock,  we  believe 
that  testing  a  sample  of  those  birds 
would  serve  as  an  additional  safeguard 
to  ensure  that  the  new  birds  would  not 
have  a  negative  eff^ect  on  the  disease 
status  of  tlie  flock  to  which  they  would 
be  added. 

We  would  require  that  a  sample  of  at 
least  3  percent  of  the  birds  to  be  added, 
with  a  minimum  of  10  birds  per  pen,  be 
tested  for  the  classification's  disease  of 
concern  (M.  gallisepticum  or  M. 
synoviae)  a  minimum  of  14  days  prior 
to  the  date  the  birds  were  to  be  added 
to  the  flock.  The  birds  would  have  to  be 
tested  using  either  a  serologic  test 
provided  for  by  §  145.14(b)  or  with  a 
polymerase  chain  reaction  (PCR)-based 
procedure  approved  by  the  Department 
as  provided  by  §  147.6.  The  male  birds 
from  which  the  sample  was  drawn 
would  be  considered  to  be  affected  with 
the  disease  if  a  serologic  test  yielded 
hemagglutination  inhibition  titers  of 
1:40  or  higher  or  if  the  results  of  the 
PCR  tested  were  positive.  If  such 


positive  results  were  disclosed,  the 
affected  male  birds  could  not  be  added 
to  the  flock  and  would  have  to  be 
retested  or  destroyed  in  order  to  prevent 
the  disease  from  spreading. 

Use  of  Chick  Papers 

We  are  proposing  to  amend  §  147.12 
to  add  another  environmental  sampling 
procedure  for  use  in  monitoring  for  the 
presence  of  salmonella.  Specifically,  the 
proposed  new  procedure  would  provide 
for  the  collection  of  samples  from  chick 
box  papers  for  bacterial  examination. 
Chick  box  papers  are  used  to  line  the 
bottom  of  chick  boxes  to  catch  the 
meconium  droppings  produced  b^  the 
chicks.  Chick  boxes  are  used  to 
transport  baby  {>oultry  from  the 
hatchery  to  the  brooding  house  for 
grow-out. 

Under  the  proposed  procedure,  which 
would  be  added  to  the  regulations  as 
§  147.12(c),  the  Plan  participant  would 
collect  chick  papers  from  one  out  of 
every  ten  boxes  of  chicks  placed  in  a 
brooding  house.  The  Plan  participant 
would  have  the  choice  of  collecting 
samples  from  the  pa{>ers  or  sending  the 
chick  box  papers  to  a  laboratory  where 
the  samples  would  be  collected.  For 
Plan  participants  who  choose  to  collect 
the  samples,  the  proposed  new 
procedure  provides  detailed 
instructions  for  preventing 
contamination  of  the  samples, 
impregnating  the  sampling  pads  with 
double-strength  skim  milk,  sampling  the 
chick  box  papers,  and  sealing,  storing, 
and  transporting  the  samples.  Likewise, 
the  proposed  procedures  provide 
packing  and  transport  instructions  for 
those  Plan  participants  who  choose  to 
send  the  cWck  box  papers  to  the 
laboratory  for  sampling  and  culturing. 
In  either  case,  the  samples  collected 
from  the  chick  box  papers  would  be 
cultured  at  the  laboratory  for  the 
presence  of  salmonella. 

The  collection  of  samples  from  chick 
box  papers  is,  in  essence,  a  smaller-scale 
version  of  the  drag  swab  technique 
already  used  to  collect  environmental 
samples,  which  is  described  in 
§  147.12(a)(3).  Like  the  drag  swab 
sampling,  chick  box  paper  sampling 
would  help  prevent  ^e  spread  of 
salmonella  in  participating  flocks  by 
decreasing  the  likelihood  of  false 
negatives  on  flock  screening  tests  and 
reducing  the  amount  of  time  required 
for  laboratory  diagnoses. 

Surveillance  and  Qualification  Tests  for 
Turkeys 

We  are  proposing  to  amend  the 
procedures  in  §  145.43(c)  for  the  "U.S. 
M.  Gallisepticun»dean"  classification 
for  turkeys  by  adding  a  requirement  for 


surveillance  testing.  Currently,  to 
qualify  a  flock  for  the  classification,  a 
random  sample  of  the  birds  in  the  flock 
must  be  tested  when  the  birds  are  more 
than  12  weeks  of  age.  To  retain  the 
classification,  additional  samples  of  30 
birds  from  male  flocks  and  60  birds 
from  female  flocks  must  be  tested  when 
the  birds  in  the  flock  are  28  to  30  weeks 
of  age.  We  are  proposing  to  follow  the 
week  30  test  with  continuing 
surveillance  tests  conducted  every  4  to 
6  weeks  thereafter.  The  tests  would  be 
conducted  on  the  same  30  male  or  60 
female  sample  size  as  the  week  30  test 
and  would  provide  a  means  of 
continually  monitoring  a  turkey 
breeding  flock  throughout  the  laying 
cycle. 

We  are  also  proposing  to  increase  the 
sample  size  that  must  be  tested  to 
qualify  a  turkey  flock  under  §  145.43(d) 
for  the  "U.S.  M.  Meleagridis  Clean" 
classification.  We  would  increase  the 
sample  size,  which  currently  is  set  at  60 
birds,  to  100  birds  to  make  it  consistent 
with  the  sample  size  used  in  the  "U.S. 
M.  Gallisepticum  Clean  "  and  "U.S.  M. 
Synoviae  Clean"  classifications  and  to 
provide  flockowners  with  more 
representative  samples  of  birds  that 
would  better  reflect  the  M.  meleagridis 
status  of  their  flocks. 

SUtus  of  Flocks 

We  are  proposing  to  amend  §  147.6  to 
simplify  the  description  of  the 
procedure  that  is  used  to  determine  the 
status  of  flocks  that  react  to  tests  for  M. 
gallisepticum,  M.  synoviae,  or  M. 
meleagridis.  Plan  participants  have 
indicated  that  the  current  description  of 
the  procedure  in  §  147.6  is  somewhat 
confusing  and  difficult  to  interpret  We 
would,  therefore,  amend  §  147.6  to 
eliminate  duplication  and  make  the 
procedure  easier  to  follow.  The 
procedure  itself,  however,  would  not  be 
substantively  changed. 

U.S.  Sanitation  Monitored,  Turkeys, 
Classification 

We  are  proposing  to  amend  the  "U.S. 
Sanitation  Monitored,  Turkeys" 
classification  by  removing  the 
requirement  for  the  collection  and 
examination  of  environmental  samples 
firom  laying  houses  following  the 
removal  of  a  flock.  We  believe  this 
requirement,  which  is  currently  located 
in  §  145.43(f)(7),  could  be  removed 
because  the  regulations  already  provide 
for  environmental  samples  to  be 
collected  and  examined 
bacteriologically  for  salmonella  when  a 
flock  is  12  to  20  weeks  of  age 
(§  145.43(f)(4))  and  again  when  the  flock 
is  35  to  50  weeks  of  age  and  from  each 
molted  flock  at  midlay  (§  145.43(f)(6)). 
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Because  that  sampling  and  testing  will 
have  been  conducted,  and  because  a 
house  from  which  a  flock  has  been 
removed  must  be  thoroughly  cleaned 
and  disinfiscted  before  a  new  Qock  may 
be  placed  in  the  house,  we  believe  that 
further  environmental  sampling  after  a 
flock  has  been  removed  from  a  house  is 
unnecessary. 

U^.  M.  SynoTiae  Qean  Qaesification 

We  are  proposing  to  add  a  new 
§  145.53(d)  to  esublish  a  new  "U.S.  M. 
Synoviae  Clean"  classification  for 
waterfowl,  exhibition  poultry,  and  game 
bird  breeding  flocks.  The  classification 
would  be  given  to  qualifying  waterfowl, 
exhibition  poultry,  and  game  bird 
breeding  flocks  that  are  free  from  M. 
synoviae  and  that  are  maintained  in  a 
manner  that  prevents  M.  synoviae  from 
being  introduced  into  the  flock.  The 
sampling,  testing,  and  other  criteria 
under  which  waterfowl,  exhibition 
poultry,  and  game  bird  breeding  flocks 
would  qualify  for  the  proposed  "U.S.  M. 
Synoviae  Clean"  classification  would  be 
the  same  as  those  used  in  the  existing 
"U.S.  M.  Synoviae  Clean" 
classifications  for  egg-type  chickens 
(§  145.23(e))  and  meat-type  chickens 
(§  145.33(e))  and  would  serve  the  same 
purpose. 

MiscelluMous 

We  are  also  proposing  to  amend 
§  145.10  by  adding  three  new 
illustrative  designs  to  represent  the 
proposed  new  "U.S.  Salmonella 
Monitored,"  "U.S.  M.  Gallisepticum 
Monitored,"  and  "U.S.  M.  Synoviae 
Monitored"  classifications  discussed 
above. 

Finally,  we  are  also  proposing  to 
correct  an  oversight  dating  back  to  the 
last  time  the  regulations  were  amended. 
On  March  21, 1996,  we  published  a 
final  rule  in  the  Federal  Register  (61  FR 
11515-11525,  Docket  No.  94-091-2) 
that  amended  the  regulations  to  reflect 
the  proposals  adopted  by  the  voting 
delegates  to  the  Plan's  1994  biennial 
conference.  One  of  those  adopted 
proposals  called,  in  part,  for  raising 
from  75  to  150  the  minimum  number  of 
birds  tested  to  qualify  an  egg-type 
chicken  or  meat-type  chicken  multiplier 
breeding  flock  for  "U.S.  M.  Synoviae 
Clean"  status  and  raising  from  50  to  75 
the  number  of  birds  to  be  tested  each  90 
days  for  the  flock  to  retain  "U.S.  M. 
Sjmoviae  Clean"  status.  In  the  March 
1995  final  rule,  as  in  the  proposed  rule 
that  preceded  it  (60  FR  35343-35353, 
Docket  No.  94-091-1,  published  Jiily  7, 
1995),  the  number  of  birds  to  be  tested 
each  90  days  was  raised  bom  50  to  75, 
but  we  neglected  to  raise  from  75  to  160 
the  number  of  birds  to  be  tested  to 


qualify  flocks  for  "U.S.  M.  Synoviae 
Clean"  status.  Therefore,  to  correct  that 
oversight,  we  are  proposing  in  this 
document  to  amend  §§  145.23(e)(l)(ii) 
and  145.33(e)(l)(ii)  to  require  that  a 
sample  comprised  of  a  minimum  of  tSO 
birds  be  tested  for  M.  synoviae  when  the 
flock  is  more  than  4  months  of  age  to 
qualify  egg-type  chicken  and  meat-type 
chicken  multiplier  breeding  flocks  for 
the  "U.S.  M.  Synoviae  Clean" 
classification.  Increasing  the  sample  size 
would  provide  flockowners  with  more 
representative  samples  of  birds  that 
would  better  reflect  the  M.  synoviae 
status  of  their  flocks. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  proposed  changes  contained  in 
this  document  are  based  on  the 
recommendations  of  representatives  of 
member  States,  hatcheries,  dealers, 
flockowners,  and  breeders  who  took 
part  in  the  Plan's  32nd  Biennial 
Conference.  The  proposed  changes 
would  amend  the  Plan  and  its  auxiliary 
provisions  by  establishing  new  program 
classifications  and  providing  new  or 
modified  sampling  and  testing 
procedures  for  Plan  participants  and 
participating  flocks.  These  changes 
would  keep  the  provisions  of  the  Plan 
current  with  changes  in  the  poultry 
industry  and  provide  for  the  use  of  new 
sampling  and  testing  procedures. 

The  Plan  serves  as  a  "seal  of 
approval"  for  egg  and  poultry  producers 
in  the  sense  that  tests  and  procedures 
recommended  by  the  Plan  are 
considered  optimal  for  the  industry.  In 
all  cases,  the  changes  proposed  in  this 
dociunent  have  been  generated  by  the 
industry  itself  with  the  goal  of  reducing 
disease  risk  and  increasing  product 
marketability. 

Because  participation  in  the  Plan  is 
voluntary,  individuals  are  likely  to 
remain  in  the  program  as  long  as  the 
costs  of  implementing  the  program  are 
lower  than  the  added  benefits  they 
receive  &x)m  the  program.  Nine  of  the  12 
proposed  amendments  involve  minor 
procedural  changes  that  would  have 
negligible  economic  consequences.  Plan 
partici{>ants  could  realize  some  cost 
savings  because  the  testing  requirements 
for  the  proposed  new  "U.S.  M. 
Gallisepticum  Monitored"  and  "U.S.  M. 
Synoviae  Monitored"  classifications  are 
not  as  stringent  as  the  testing 
requirements  for  the  "clean" 


classifications  for  M.  gallisepticum  and 
M.  synoviae.  These  savings  would, 
however,  likely  be  offset  by  the 
proposed  amendments  to  ihe  "U.S.  M. 
Gallisepticiun  Clean"  and  "U.S.  M. 
Synoviae  Clean"  programs  that  would 
require  additional  tests  for  meat-type 
chicken  breeding  flocks  when  spiking 
males  are  introduced.  Of  the  3,979 
pullorum-typhoid  clean  flocks  currently 
participating  in  the  Plan,  2,842  flocks 
are  classified  as  "U.S.  M.  Gallisepticum 
Clean"  and  "U.S.  M.  Synoviae  Clean;" 
the  remaining  1,137  flocks  are  eligible 
for  the  proposed  new  "U.S.  M. 
Gallisepticum  Monitored"  and  "U.S.  M. 
Synoviae  Monitored"  programs. 
However,  because  participation  in  Plan 
programs  is  volimtary,  the  Agency  could 
not  estimate  the  number  of  producers 
who  may  participate  in  the  two 
proposed  new  "monitored" 
classifications  or  use  the  new  tests. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Exefnitive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovenunental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  coiut  challenging  this  rule. 

Paperwork  Reduction  Act 

This  nde  contains  no  new 
information  collection  or  recordkeeping 
requirements  tmder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subiects  in  9  CFR  Parts  145  and 
147 

Animal  diseases,  Poultry  and  poultry 
products,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  9  CFR  parts  145  and  147 
would  be  amended  as  follows: 


Federal  Register  /  Vol.  62,  No.  47  /  Tuesday,  March  11.  1997  /  Proposed  Rules 


11115 


PART  145— NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

1.  The  authority  citation  for  part  145 
would  continue  to  read  as  follows: 

Aathority:  7  U.S.C.  429;  7  CFR  2.22,  2.80. 
and  371.2(d]. 

2.  Section  145.10  would  be  amended 
as  follows: 

a.  In  paragraph  (e),  the  words  "and 

§  145.43(e)"  would  be  removed  and  the 
words  "145.43(e).  and  §  145.53(d)" 
would  be  added  in  their  place. 

b.  New  paragraphs  (o),  (p),  and  (q) 
would  be  added  to  read  as  set  forth 
below. 

§145.10   Terminology  and  classification; 
(locks,  products,  and  Slates. 


BHIMQ  CODE  3410-34-P 

(o)  U.S.  Salmonella  Monitored.  (See 
§145.33(1).) 


(p)  U.S.  M.  Gallisepticum  Monitored. 
(See  §  143.33(j).) 


(q)  U.S.  M.  Synoviae  Monitored.  (See 
§145.33(k).) 


Figure  18 

BILUNQ  CODE  M10-34-C  >, 

§146.23    [Amended] 

3.  Section  145.23^  would  be  amended 
as  follows: 

a.  In  paragraph  (b).  in  the  introductory 
text,  the  words  "at  the  discretion  of  the 
official  State  agency  with  the 
concurrence  of  the  Service"  would  be 
removed  aiid  the  words  "conducted  a 
Tninimiiin  of  4  weeks  after  the  induction 
of  moh"  would  be  added  in  their  place. 

b.  In  paragraph  (e)(l)(ii),  in  the 
introductory  text,  the  words  "75  birds" 
would  be  removed  and  the  words  "150 
birds"  would  be  added  in  their  place. 

4.  Section  145.33  would  be  amended 
as  follows: 

a.  In  paragraph  (b),  in  the  introductory 
text,  the  words  "at  the  discretion  of  the 
official  State  agency  with  die 
concurrence  of  the  Service"  would  be 
removed  and  the  words  "conducted  a 
minimum  of  4  weeks  after  the  induction 
of  molt"  would  be  added  in  their  place. 

b.  A  new  paragraph  (c)(4)  would  be 
added  to  read  as  set  forth  below. 

c.  In  paragraph  (e)(l)(ii),  in  the 
introductory  text,  the  words  "75  birds" 
would  be  removed  and  the  words  "150 
birds"  would  be  added  in  their  place. 

d.  A  new  paragraph  (e)(4)  would  be 
added  to  read  as  set  forth  below. 

e.  New  paragraphs  (i),  (j),  and  (k) 
would  be  added  to  read  as  set  forth 
below. 

§145.33    Terminology  and  ciasslflcatkNi; 
ftocks  and  products. 

(c)*    *     • 

(4)  Before  male  breeding  birds  may  be 
added  to  a  participating  multiplier 
breeding  flock,  a  sample  of  at  least  3 
p>ercent  of  the  birds  to  be  added,  with 
a  minimum  of  10  birds  per  pen,  shall  be 
tested  for  M.  gallisepticum  as  provided 
in  §  145.14(b)  or  by  a  polymerase  chain 
reaction  (PCR)-basisd  procediue 
approved  by  the  Department  The  male 
birids  shall  be  tested  no  more  than  14 
days  prior  to  their  intended 
introduction  into  the  flock.  If  the 
serologic  testing  of  the  birds  yields 


hemagglutination  inhibition  titers  of 
1:40  or  higher,  or  if  the  PCR  testing  is 
positive  for  M.  gallisepticum,  the  male 
birds  may  not  be  added  to  the  flock  and 
must  be  either  retested  or  destroyed. 

•  ••••- 

(e)  *     •     * 

(4)  Before  male  breeding  birds  may  be 
added  to  a  participating  multiplier 
breeding  flock,  a  sample  of  at  least  3 
percent  of  the  birds  to  be  added,  with 
a  minimum  of  10  birds  per  pen,  shall  be 
tested  for  M.  synoviae  as  provided  in 
§  145.14(b)  or  by  a  polymerase  chain 
reaction  (PCR)-based  procedure 
approved  by  the  Department.  The  male 
birds  shall  be  tested  no  more  than  14 
days  prior  to  their  intended 
introduction  into  the  flocL  If  the 
serologic  testing  of  the  birds  yields 
hemagglutination  inhibition  titers  of 
1:40  or  higher,  or  if  the  PCR  testing  is 
positive  for  M.  synoviae,  the  male  birds 
may  not  be  added  to  the  flock  and  must 
be  either  retested  or  destroyed. 

•  •        •        •        • 

(i)  U.S.  Salmonella  Monitored.  This 
program  is  intended  to  be  the  basis  from 
which  the  breeding-hatching  industry 
may  conduct  a  program  for  the 
prevention  and  control  of 
Salmonellosis.  It  is  intended  to  reduce 
the  incidence  of  Salmonella  organisms 
in  hatching  eggs  and  chicks  through  an 
effective  and  practical  sanitation 
program  at  the  breeder  &rm  and  in  the 
hatchery.  This  will  afford  other 
segments  of  the  poultry  industry  an 
opportunity  to  reduce  the  incidence  of 
Salmonella  in  their  products. 

(1)  A  flock  and  the  hatching  eggs  and 
chiclKS  produced  from  it  that  have  met 
the  following  requirements,  as 
determined  by  the  Official  State  Agency: 

(i)  The  flock  shall  originate  from  a 
source  where  sanitation  and 
management  practices,  as  outlined  in 
§  145.33(d)(1),  are  conducted; 

(ii)  The  flock  is  maintained  in 
compliance  with  §§  147.21. 147.24(a). 
and  147.26  of  this  chapter; 

(iii)  ff  feed  contains  animal  protein, 
the  protein  products  should  be 
purchased  from  participants  in  the 
Animal  Protein  Products  Industry 
(APPI)  Salmonella  Education/Reduction 
Program.  The  protein  products  must 
have  a  minimum  moisture  content  of 
14.5  percent  and  must  have  been  heated 
throughout  to  a  minimum  temperatiue 
of  190  'F  or  above,  or  to  a  minimum 
temperature  of  165  °F  for  at  least  20 
minutes,  or  to  a  minimum  temperature 
of  184  "F  under  70  lbs.  pressure  during 
the  manufacturing  process; 

(iv)  Feed  shall  be  stored  and 
transported  in  a  maiuier  to  prevent 
possible  contamination; 
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(v)  Chicks  shall  be  hatched  in  a 
hatchery  meeting  the  requirements  of 
§§  147.23  and  147.24(b)  and  sanitized  or 
fumigated  (see  §  147.25  of  this  chapter). 

(vi)  An  Authorized  Agent  shall  take 
environmental  samples  from  the 
hatchery  every  30  days;  i.e.,  meconium 
and  chick  papers.  An  authorized 
laboratory  for  Salmonella  shall  examine 
the  samples  bacteriologically; 

(vii)  An  Authorized  Agent  shall  take 
environmental  samples  as  described  in 
§  147.12  of  this  chapter  from  each  flock 
at  4  months  of  age  and  every  30  days 
thereafter.  An  authorized  laboratory  for 
Salmonella  shall  examine  the 
environmental  samples 
bacteriologically; 

(viii)  Owners  of  flocks  may  vaccinate 
with  a  paratyphoid  vaccine:  Provided, 
That  a  sample  of  350  birds,  which  will 
be  banded  for  identification,  shall 
remain  unvaccinated  until  the  flock 
reaches  at  least  4  months  of  age. 

(2)  The  Official  State  Agency  may  use 
the  procedures  described  in  §  147.14  of 
this  chapter  to  monitor  the  effectiveness 
of  the  egg  sanitation  practices. 

(3)  In  order  for  a  hatchery  to  sell 
products  of  this  classification,  all 
products  handled  shall  meet  the 
reauirements  of  the  classification. 

(4)  This  classiflcation  may  be  revoked 
by  the  Official  State  Agency  if  the 
participant  fails  to  follow  recommended 
corrective  measures. 

(j)  U.S.  M.  Gallisepticum  Monitored. 
(1)  A  multiplier  breeding  flock  in  which 
all  birds  or  a  sample  of  at  least  20  birds 
per  house  has  been  tested  for  M. 
gallisepticum  as  provided  in  §  145.14(b) 
when  more  than  4  months  of  age: 
Provided.  That  to  retain  this 
classification,  a  minimum  of  20  birds 
per  house  shall  be  tested  again  at  36  to 
38  weeks  and  at  48  to  50  weeks  at  a 
minimum:  And  provided  further.  That 
each  20-bird  sample  should  come  from 
two  locations  within  the  house  (10  from 
the  front  half  of  the  house  and  10  from 
the  back  half  of  the  house).  A 
representative  sample  of  males  and 
females  should  be  sampled.  The 
samples  shall  be  marked  "male"  or 
"female." 

(2)  A  participant  handling  U.S.  M. 
Gallisepticum  Monitored  products  shall 
keep  these  products  separate  from  other 
products  in  a  manner  satisfactory  to  the 
Official  State  Agency:  Provided,  That 
U.S.  M.  Gallisepticum  Monitored  chicks 
bom  multiplier  breeding  flocks  shall  be 
produced  in  incubators  and  hatchers  in 
which  only  eggs  from  flocks  qualified 
under  paragraph  (j)(l)  of  this  section  are 
set.  Eggs  from  U.S.  M.  Gallisepticum 
Monitored  multiplier  breeding  flocks 
shall  not  be  set  in  hatchers  or  incubators 
in  which  eggs  from  U.S.  M. 


Gallisepticum  Clean  primary  breeding 
flocks  qualified  under  paragraph  (c)(l){i) 
of  this  section  are  set. 

(3)  U.S.  M.  Gallisepticum  Monitored 
chicks  shall  be  boxed  in  clean  boxes  and 
delivered  in  trucks  that  have  been 
cleaned  and  disinfected  as  described  in 
§  147.24(a)  of  this  chapter. 

(k)  U.S.  M.  Synoviae  Monitored.  (1)  A 
multiplier  breeding  flock  in  which  all 
birds  or  a  sample  of  at  least  20  birds  per 
house  has  been  tested  for  M.  synoviae  as 
provided  in  §  145.14(b)  when  more  than 
4  months  of  age:  Provided,  That  to  retain 
this  classification,  a  minimum  of  20 
birds  per  house  shall  be  tested  again  at 
36  to  38  weeks  and  at  48  to  50  weeks 
at  a  minimum:  And  provided  further. 
That  each  20-bird  sample  should  come 
frxim  two  locations  within  the  house  (10 
bom  the  front  half  of  the  house  and  10 
from  the  back  half  of  the  house).  A 
representative  sample  of  males  and 
females  should  be  sampled.  The 
samples  shall  be  marked  "male"  or 
"female." 

(2)  A  participant  handling  U.S.  M. 
Synoviae  Monitored  products  shall  keep 
these  products  separate  from  other 
products  in  a  manner  satisfactory  to  the 
Official  State  Agency:  Provided,  That 
U.S.  M.  Synoviae  Monitored  chicks 
from  multiplier  breeding  flocks  shall  be 
produced  in  incubators  and  hatchers  in 
which  only  eggs  from  flocks  qualified 
under  paragraph  (k)(l)  of  this  section 
are  set.  Eggs  from  U.S.  M.  Synoviae 
Monitored  multiplier  breeding  flocks 
shall  not  be  set  in  hatchers  or  incubators 
in  which  eggs  bom  U.S.  M.  Synoviae 
Clean  primary  breeding  flocks  qualified 
under  paragraph  (e)(l)(i)  of  this  section 
are  set. 

(3)  U.S.  M.  Synoviae  Monitored 
chicks  shall  be  boxed  in  clean  boxes  and 
delivered  in  trucks  that  have  been 
cleaned  and  disinfected  as  described  in 
§  147.24(a)  of  this  chapter. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-O007) 

§145.43    [Amended] 

5.  Section  145.43  would  be  amended 
as  follows: 

a.  In  paragraph  (b),  in  the  introductory 
text,  the  words  "at  the  discretion  of  the 
official  State  agency  with  the 
concurrence  of  the  Service"  would  be 
removed  and  the  words  "conducted  a 
minimum  of  4  weeks  after  the  induction 
of  molt"  would  be  added  in  their  place. 

b.  In  paragraph  (c)(1),  at  the  end  of  the 
paragraph,  the  words  "and  at  4-6  week 
intervals  thereafter"  would  be  added 
immediately  after  the  words  "28-30 
weeks  of  age". 

c.  In  paragraph  (d)(l)(i),  the  words 
"60  birds"  would  be  removed  and  the 


words  "100  birds"  would  be  added  in 
their  place. 

d.  In  paragraph  (d)(2),  at  the  end  of 
the  second  sentence,  the  words  "of  this 
chapter"  would  be  added  immediately 
after  the  citation  "§  147.6(b)". 

e.  Paragraph  (f)(7)  would  be  removed 
and  paragraph  (f)(8)  would  be 
redesignated  as  paragraph  (f)(7). 

6.  Section  145.53  would  be  amended 
by  adding  a  new  paragraph  (d)  to  read 
as  follows: 

§  1 45.53    Tenninology  and  classtfication; 
flocks  and  products. 

***** 

(d)  U.S.  M.  Synoviae  Clean.  (1)  A 
flock  maintained  in  compliance  with 
the  provisions  of  §  147.26  of  this  chapter 
and  in  which  freedom  from 
Mycoplasma  synoviae  has  been 
demonstrated  under  the  criteria 
specified  in  paragraph  (d)(l)(i)  or 
(d)(l)(ii)  of  this  section. 

(i)  It  is  a  flock  in  which  a  minimum 
of  300  birds  has  been  tested  for  M. 
synoviae  as  provided  in  §  145.14(b) 
when  more  than  4  months  of  age: 
Provided,  That  to  retain  this 
classification,  a  sample  of  at  least  150 
birds  shall  be  tested  at  intervals  of  not 
more  than  90  days:  And  provided 
further.  That  a  sample  comprised  of 
fewer  than  1 50  birds  may  be  tested  at 
any  one  time  with  the  approval  of  the 
Official  State  Agency  and  the 
concurrence  of  the  Service,  provided 
that  a  minimum  of  1 50  birds  is  tested 
within  each  90-day  period;  or 

(ii)  It  is  a  multiplier  breeding  flock 
that  originated  as  U.S.  M.  Synoviae 
Clean  chicks  from  primary  breeding 
flocks  and  from  which  a  sample 
comprised  of  a  minimum  of  75  birds  has 
been  tested  for  M.  synoviae  as  provided 
in  §  145.14(b)  when  more  than  4  months 
of  age:  Provided,  That  to  retain  this 
classification,  the  flock  shall  be 
subjected  to  one  of  the  following 
procedures: 

(A)  At  intervals  of  not  more  tha»^0 
days,  a  sample  of  50  birds  shall  be 
tested:  Provided,  That  a  sample  of  fewer 
than  50  birds  may  be  tested  at  any  one 
time,  provided  that  a  minimum  of  30 
birds  per  flock  with  a  minimum  of  15 
birds  per  pen,  whichever  is  greater,  is 
tested  each  time  and  a  total  of  at  least 
50  birds  is  tested  within  each  90-day 
period;  or 

(B)  At  intervals  of  not  more  than  30 
days,  egg  yolk  testing  shall  be 
conducted  in  accordance  with  §  147.8  of 
this  chapter. 

(2)  A  participant  handling  U.S.  M. 
Synoviae  Clean  products  shall  keep 
those  products  separate  bom  other 
products  in  a  manner  satisfactory  to  the 
Official  State  Agency:  Provided,  That 


U.S.  M.  Synoviae  Clean  chicks  bom 
primary  breeding  flocks  shall  be 
produced  in  incubators  and  hatchers  in 
which  only  eggs  from  flocks  qualified 
under  paragraph  (d)(l)(i)  or  ({i)(l)(ii)  of 
this  section  are  set. 

(3)  U.S.  M.  Synoviae  Clean  chicks 
shall  be  boxed  in  clean  boxes  and 
delivered  in  trucks  that  have  been 
cleaned  and  disinfected  as  described  in 
§  147.24(a)  of  this  chapter. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0007) 

PART  147— AUXIUARY  PROVISIONS 
ON  NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

7.  The  authority  citation  for  part  147 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  429;  7  CFR  2.22,  2.80, 
and  371.2(d). 

8.  Section  147.6  would  be  amended  as 
follows: 

a.  Paragraph  (a)  would  be  removed 
and  paragraph  (b)  would  be 
redesignated  as  paragraph  (a). 

b.  The  introductory  text  of  newly 
redesignated  paragraph  (a)  would  be 
revised  to  read  as  set  forth  below. 

c.  In  newly  redesignated  paragraph 
(a)(2),  the  words  "paragraphs  (b)(3), 
(b)(4),  and  (b)(5)"  would  be  removed 
and  the  words  "paragraphs  (a)(3),  (a)(4), 
and  (a)(5)"  would  be  added  in  their 
place. 

d.  In  newly  redesignated  paragraphs 
(a)(3),  (a)(4),  (a)(5),  (a)(9),  and  (a)(10), 
the  words  "paragraph  (b)(6)"  would  be 
removed  and  the  words  "paragraph 
(a)(6)"  would  be  added  in  their  place. 

e.  In  newly  redesignated  paragraph 
(a)(5),  in  the  first  sentence,  the  words 
"in  conjunction  with  any  of  the  criteria 
described  in  paragraph  (a)(1)  of  this 
section,"  would  be  removed  and,  in  the 
second  sentence,  the  words  "but  none  of 
the  criteria  described  in  paragraph  (a)(1) 
of  this  section  are  evident,"  would  be 
removed. 

f.  In  newly  redesignated  paragraph 
(a)(13),  the  word  "both"  would  be 
removed. 

g.  A  new  paragraph  (b)  would  be 
added  and  reserved. 

§  1 47.6    Procedure  for  determining  tt>e 
status  of  flocks  reacting  to  tests  for 
Mycoplasma  gallisepticum,  Mycoplasma 
synoviae,  and  Mycoplasma  meleagridis. 

***** 

(a)  The  status  of  a  flock  for 
Mycoplasma  shall  be  determined 
according  to  the  following  criteria: 

***** 

9.  Section  147.12  would  be  amended 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 


§147.12  Procedures  for  coiiecting 
environmental  samples  and  cloacal 
for  bacteriological  examination. 


(c)  Chick  box  papers.  Samples  from 
chick  box  papers  may  be 
bacteriologically  examined  for  the 
presence  of  salmonella.  The  Plan 
participant  may  collect  the  samples  in 
accordance  with  paragraph  (c)(1)  of  this 
section  or  submit  chick  box  papers 
directly  to  a  laboratory  in  accordance 
with  paragraph  (c)(2)  of  this  section. 

(1)  Instructions  for  collecting  samples 
bom  chick  box  papers: 

(i)  Collect  1  chick  box  paper  for  each 
10  boxes  of  chicks  placed  in  a  house 
and  lay  the  papers  on  a  clean  surface. 

(ii)  Clean  your  hands  and  put  on  latex 
gloves.  Do  not  apply  disinfectant  to  the 
gloves.  Change  gloves  after  collecting 
samples  from  10  chick  box  papers  or 
any  time  a  glove  is  torn. 

(iii)  Saturate  a  sterile  3-by-3  inch 
gauze  pad  with  double-strength  skim 
milk  (see  footnote  11  to  this  section)  and 
rub  the  pad  across  the  surface  of  five 
chick  box  papers.  Rub  the  pad  over  at 
least  75  percent  of  each  paper  and  use 
sufficient  pressure  to  rub  any  dry 
meconium  off  the  paper.  Pouring  a 
small  amount  of  double-strength  skim 
milk  (1  to  2  tablespoons)  on  each  paper 
will  make  it  easier  to  collect  samples. 

(iv)  After  collecting  samples  from  10 
chick  box  papers,  place  the  two  gauze 
pads  used  to  collect  the  samples  (i.e., 
one  pad  per  5  chick  box  papers)  into  an 
18  oz.  Whirl-Pak  bag  and  add  1  to  2 
tablespoons  of  double-strength  skim 
milk. 

(v)  Prompdy  refrigerate  the  Wh|f  1-Pak 
bags  containing  the  samples  and 
transport  them,  on  ice  or  otherwise 
refrigerated,  to  a  laboratory  within  48 
hours  of  collection.  The  samples  may  be 
frozen  for  longer  storage  if  the  Plan 
participant  is  unable  to  transport  them 
to  a  laboratory  within  48  hours. 

(2)  The  Plem  participant  may  send 
chick  box  papers  directly  to  a 
laboratory,  where  samples  may  be 
collected  as  described  in  paragraph 
(c)(1)  of  this  section.  To  send  chick  box 
papers  directly  to  a  laboratory,  the  Plan 
participant  shall: 

(i)  Collect  1  chick  box  paper  for  each 
10  boxes  of  chicks  placed  in  a  house 
and  place  the  chick  papers  immediately 
into  large  plastic  bags  and  seal  the  bags. 

(ii)  Place  the  plastic  bags  containing 
the  chick  box  papers  in  a  clean  box  and 
transport  them  within  48  hours  to  a 
laboratory.  The  plastic  bags  do  not 
require  refrigeration. 

(Approved  by  the  Office  of  Management  and 
Budget  tuider  control  number  0579-0007) 


Done  in  Washington,  DC,  this  4th  day  of 
March  1997. 
Donald  W.  Luchsinger, 
Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  97-6025  Filed  3-10-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  204  and  209 
[Regulations  D  and  I;  Docket  No.  R-0963] 

Reserve  Requirements  of  Depository 
Institutions  and  Issue  and  Cancellation 
of  Capital  Stock  of  Federal  Reserve 
Banks 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  is  proposing 
amendments  to  Regulations  D  and  I, 
Reserve  Requirements  of  Depository 
Institutions  and  Issue  and  Cancellation 
of  Capital  Stock  of  Federal  Reserve 
Banks,  to  define  the  location  of  a 
depository  institution.  The  proposed 
amendments  would  clarify  the  Federal 
Reserve  District  where  a  depository 
institution  is  eligible  for  Federal  Reserve 
membership  and  the  location  of  a 
depository  institution's  reserve  account. 
The  Board  is  proposing  these  changes  to 
facilitate  interstate  banking. 
DATES:  Conunents  must  be  submitted  on 
or  before  April  18,  1997. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0963,  may  be 
mailed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, . 
DC  20551.  Comments  addressed  to  Mr. 
Wiles  also  may  be  delivered  to  the 
Board's  mail  room  between  8:45  a.m. 
and  5:15  p.m.  and  to  the  security  control 
room  outside  of  those  hours.  Both  the 
mail  room  and  the  security  control  room 
are  accessible  from  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Comments  may  be  inspected  in  Room 
MP-500  between  9:00  a.m.  and  5:00 
p.m. 

FOR  FURT>1ER  INFORMATION  CONTACT: 
Oliver  Ireland,  Associate  General 
Counsel,  (202/452-3625)  or  Stephanie 
Martin,  Senior  Attorney  (202/452- 
3198),  Legal  Division.  For  the  hearing 
impaired  only,  contact  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD)  (202/452-3544), 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
NW..  Washington,  DC  20551. 
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SUPPLEMENTARY  INFORMATION:  Recent 
Statutory  changes  have  eliminated  many 
barriers  to  interstate  banking. '  The 
advent  of  interstate  banking  raises 
questions  as  to  how  certain  provisions 
of  the  Federal  Reserve  Act  (FRA)  ^  will 
apply  to  banks  with  interstate  branches. 
Many  of  these  questions  are  related  to 
a  bank's  "location."  To  date,  the  Board 
and  the  Federal  Reserve  Banks  generally 
have  interpreted  the  term  "location,"  as 
used  in  the  FRA,  to  mean  the  geographic 
location  of  a  bank,  heavily  influenced 
by  the  location  specified  in  the  bank's 
charter,  or  if  no  charter  location  is 
specified,  the  location  of  the  bank's 
head  office.  This  interpretation, 
however,  may  not  always  make  sense  in 
an  interstate  branching  environment, 
where  a  bank  may  have  offices  in 
multiple  Federal  Reserve  districts  and 
do  most  of  its  business  in  places  other 
than  its  charter  or  head  office  location. 
The  Board,  therefore,  is  proposing  to 
amend  its  Regulation  D  (12  CFR  part 
204,  Reserve  Requirements  of 
Depository  Institutions)  and  Regulation 
1(1 2  CFR  part  209,  Issue  and 
Cancellation  of  Capital  Stock  of  Federal 
Reserve  Banks)  to  define  "location"  for 
purposes  of  the  Federal  Reserve 
membership  and  reserve  accounts. 

A  member  bank  with  interstate 
branches  must  be  a  member  of  a 
particular  Federal  Reserve  Bank.  The 
membership  question  is  closely  related 
to  other  location  issues  such  as  where 
reserve  accounts  are  located  and  where 
account  entries  are  posted.  Every 
national  bank  is  required  to  become  a 
member  and  stockholder  of  the  Federal 
Reserve  Bank  of  its  district  (FRA  section 
2(1)).  State  banks  may  apply  to  the 
Board  to  subscribe  to  the  stock  of  the 
Federal  Reserve  Bank  organized  within 
the  district  in  which  the  applying  bank 
is  located  (FRA  section  9(1)).  These 
provisions  suggest  that  membership  is 
limited  to  one  Federal  Reserve  Bank  and 
that  membership  is  to  be  determined  by 
the  geographical  location  of  the  bank. 

A  bank  must  hold  reserves  at  the 
Federal  Reserve  Bank  of  which  it  is  a 
member  or  where  it  maintains  an 
account  (FRA  section  19(c)(1)). 
Therefore,  a  nonmember  bank  would 
hold  its  reserve  account  at  the  Reserve 
Bank  where  it  maintains  an  account  for 
purposes  of  check  collection  and  other 
payments  services.  FRA  section  13(1) 
provides  that  the  nonmember  bank  may 
maintain  this  clearing  account  with  the 
Federal  Reserve  Bank  of  its  district. 


'  See,  the  Riegle-Neal  Interstate  Banking  and 
Branching  Efficiency  Act.  Pub.  L.  10:^328, 108  Stat. 
2338(1994) 

'12U.S.C221  etseq. 


Charter  or  head  office  location  is  the 
status  quo  under  the  FRA  as  to  where 
a  bank  is  located  for  membership 
purposes  and  nonmember  reserve 
account  purposes.  The  National  Bank 
Act  requires  a  national  bank's 
organization  certificate  to  state  the  place 
where  its  operations  of  discount  and 
deposit  are  to  be  carried  on,  designating 
the  state,  territory,  or  district,  and  the 
particular  county  and  city,  town,  or 
village  (12  U.S.C.  22).  State  laws  may  be 
less  specific,  and  the  determination  of 
the  bank's  location  may  not  be 
ascertainable  from  the  bank's  charter. 

Under  a  strict  interpretation  of  the 
charter/head  office  rule,  a  bank  could  be 
a  member  only  of  the  Reserve  Bank 
whose  district  encompasses  the  location 
specified  in  its  charter  or.  in  the  case  of 
a  state  bank  with  no  specific  charter 
location,  the  location  of  its  head  office. 
For  a  bank  with  interstate  branches, 
however,  this  location  may  not  be  the 
appropriate  means  of  determining 
where  the  bank  is  located  for 
membership  or  reserve  account 
purposes.  An  interstate  bank  may  have 
its  main  office  or  do  the  bulk  of  its 
business  somewhere  other  than  its 
charter  location  and  may  wish  to 
establish  a  Federal  Reserve  Bank 
relationship  closer  to  its  business 
headquarters.  Similarly,  a  bank  holding 
company  with  subsidiary  banks  in 
multiple  Federal  Reserve  districts  that 
manages  those  banks  as  a  combined 
business  may  wish  to  centralize 
operations  in  a  single  district.  In 
addition,  the  Board  and  the  Federal 
Reserve  Banks  may  find  it  more  efficient 
to  administer  a  bank's  account  and 
perform  other  functions  in  a  district 
other  than  the  district  encompassing  the 
charter  or  head  office  location. 

Section  9(1)  of  the  FRA  provides  that 
state  banks  may  apply  to  the  Board, 
under  such  rules  and  regulations  as  it 
may  prescribe,  for  the  right  to  subscribe 
to  the  stock  of  the  Federal  Reserve  Bank 
organized  within  the  district  in  which 
the  applying  bank  is  located.  Section 
2(1)  of  the  FRA  requires  national  banks 
to  become  member  banks  in  accordance 
with  the  provisions  of  the  FRA,  and 
section  ll(i)  gives  the  Board  general 
authority  to  write  rules  necessary  to 
perform  its  duties,  functions,  and 
services  under  the  FRA.  Accordingly, 
the  Board  is  proposing  to  amend 
Regulation  I  (Issue  and  Cancellation  of 
Capital  Stock  of  Federal  Reserve  Banks) 
to  set  forth  a  definition  of  "location"  for 
the  purpose  of  acquiring  Federal 
Reserve  Bank  stock.  This  proposed 
amendment  on  the  location  of  a  bank  for 
membership  purposes  also  would  help 
answer  other  member  bank  location 
questions  related  to  reserve  account 


maintenance,  supervision,  and'other 
issues. 

The  proposed  new  section  to 
Regulation  I  would  state  a  general  rule 
that,  for  membership  purposes,  a  bank 
is  considered  to  be  located  in  the 
Federal  Reserve  district  specified  in  the 
bank's  charter  or,  if  no  charter  location 
is  specified,  the  location  of  its  head 
office.  The  Board  could  make 
exceptions  to  the  general  rule  for  a 
particular  bank  after  considering  certain 
criteria.  Thus,  if  the  bank's  location 
were  uncertain  or  its  location  based  on 
its  charter  or  head  office  differed  from 
the  location  where  it  conducted  most  of 
its  business,  the  Board,  after 
consultation  with  the  relevant  Reserve 
Banks,  could  designate  the  appropriate 
location  for  membership  purposes.  (The 
relevant  Reserve  Banks  would  be  the 
Reserve  Bank  whose  district  contains 
the  bank's  charter  or  bead  office 
location  and  the  Reserve  Bank  in  whose 
district  the  bank  is  proposed  to  be 
located.) 

One  consideration  in  making  this 
determination  would  be  whether  any 
other  laws  that  would  require  the  b^ik 
to  have  a  relationship  with  a  p>articular 
Reserve  Bank.  For  example, 
Massachusetts  and  Nebraska  laws 
provide  that  state  banks  may  become 
members  of  the  Boston  and  Kansas  City 
Reserve  Banks,  respectively.^  The  Board 
could  also  consider  other  criteria,  such 
as  the  business  needs  of  the  bank,  where 
the  head  office  of  the  bank  is  located, 
where  the  bank  does  the  bulk  of  its 
business,  and  the  location  that  would 
allow  the  bank,  the  Board,  and  the 
Reserve  Banks  to  perform  their 
functions  most  efficiently  and 
effectively.  For  example,  the  Board 
might  consider  the  efficiency  of  bank 
supervisory  functions,  account 
management,  and  Federal  Reserve 
monetary  policy.  Generally,  these 
amendments  would  not  affect  current 
relationships  between  banks  and 
Federal  Reserve  Banks.  A  bank  that 
already  owns  stock  in  or  has  an  account 
at  a  Federal  Reserve  Bank  may,  but  need 
not,  seek  a  Board  determination  to 
change  its  location.  The  Board 
anticipates  that  the  "location"  issue  will 
arise  principally  from  mergers  of 
existing  banks  or  other  changes  in  the 
organization  or  management  of  bank 
holding  companies.  Ordinarily,  the 
Board  expects  that  "location"  decisions 
would  be  worked  out  between  the 
Reserve  Banks  and  the  bank. 

Although  the  proposed  Regulation  I 
amendment  would  likely  be  sufficient  to 
determine  where  a  member  bank's 


>Mass.  Gen.  L.  ch.  167F.  section  8  (1995)  and 
Neb.  Rev.  SUL  section  8-130  (1995). 


reserve  account  would  be  located,  the 
Board  is  also  proposing  to  amend 
Regulation  D  (Reserve  Requirements  of 
Depository  Institutions)  to  clarify  the 
location  of  nonmember  bank  reserve 
accounts.  Section  19(c)(1)  of  the  FRA 
provides  that  depository  institutions 
must  hold  reserves  subject  to  such  rules 
and  regulations  that  the  Board  may 
prescribe.  Under  this  authority,  the 
Board  proposes  to  amend  Regulation  D 
to  define  where  banks  are  considered 
located  for  reserve  account  purposes. 
The  proposed  Regulation  D  amendment 
is  similar  to  the  proposed  Regidation  I 
language  and  would,  in  effect,  assure 
that  nonmember  banks  are  treated 
comparably  to  member  banks  for 
account  location  purposes. 

Regulation  D  also  applies  to  Edge  and 
agreement  corporations  and  branches 
and  agencies  of  foreign  banks.  Section 
25A  of  the  FRA  requires  Edge 
corporations  to  carry  reserves  in  the 
same  amounts  as  the  Board  prescribes 
for  member  banks  and  authorizes  the 
Board  to  write  rules  governing  the 
operations  of  such  corporations.  Section 
25  of  the  FRA  also  authorizes  the  Board 
to  require  agreement  corporations  to 
maintain  reserves.  Section  7  of  the 
International  Banking  Act  provides  that 
Federal  branches  and  agencies  of  foreign 
banks  are  subject  to  the  FRA's  reserve 
requirement  provisions  (including 
section  19(c))  as  if  they  were  member 
banks.  That  Act  also  provides  that  the 
Board  may  impose  the  same 
requirements  on  state  branches  and 
agencies  of  foreign  banks  after 
consultation  and  in  cooperation  with 
the  state  bank  supervisory  authorities. 
The  Board's  proposed  amendments  do 
not  address  the  location  of  reserve 
accounts  for  these  institutions.  The 
Board  requests  comment  on  whether  it 
should  apply  the  same  or  similar  criteria 
for  determining  the  location  of  reserve 
accounts  for  U.S.  branches  and  agencies 
of  foreign  banks  and  Edge  and 
agreement  corporations  as  it  does  for 
depository  institutions. 

Initial  Regulatory  Flexibility  Analjrsis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  an  agency  to 
publish  an  initial  regulatory  flexibility 
analysis  with  any  notice  of  proposed 
rulemaking.  Two  of  the  requirements  of 
an  initial  regulatory  flexibility  analysis 
(5  U.S.C.  603(b)),  a  description  of  the 
reasons  why  action  by  the  agency  is 
being  considered  and  a  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule,  are  contained  in  the 
supplementary  material  above.  The 
proposed  rules  require  no  additional 
reporting  or  recordkeeping  requirements 


and  do  not  overlap  with  other  federal 
rules. 

Another  requirement  for  the  initial 
regulatory  flexibility  analysis  is  a 
description  of  and,  v^ere  feasible,  an 
estimate  of  the  number  of  small  entities 
to  which  the  proposed  rule  will  apply. 
The  proposal  will  apply  to  all 
institutions  subject  to  the  regulations, 
regardless  of  size,  but  would  not  impose 
any  significant  burden  on  any 
institution. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  part  1320  Appendix  A.l),  the 
Board  reviewed  the  proposed  rule  under 
the  authority  delegated  to  the  Board  by 
the  Office  of  Management  and  Budget 
Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (7100-0042,  7100- 
0087,  7100-0088,  and  7100-0175). 
Washington,  DC  20503,  with  copies  of 
such  comments  to  be  sent  to  Mary  M. 
McLaughlin,  Chief,  Financial  Reports 
Section,  Division  of  Research  and 
Statistics,  Mail  Stop  97,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

The  collection  of  information 
requirements  in  this  proposed 
regulation  are  found  in  12  CFR  parts  204 
and  209.  This  information  is  required  to 
evidence  compliance  with  the 
requirements  of  the  Federal  Reserve  Act. 
The  respondents  are  for-profit  financial 
institutions,  including  small  businesses. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  these 
information  collections  unless  they 
display  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  are 
7100-0042,  7100-0087,  7100-0088,  and 
7100-0175. 

The  proposed  amendments  are  not 
expected  to  change  the  ongoing  annual 
burden.  The  estimated  burden  per 
response  varies  among  the  reports  from 
15  minutes  (for  tranche  allocation 
reports)  to  3.5  hours  (for  reports  of 
deposits).  It  is  estimated  that  there  are 
21,983  respondents  with  frequency  of 
response  per  respondent  varying  bora 
daily  to  annually.  Therefore  the  total 
amount  of  annual  burden  is  estimated  to 
be  1,501,479  hours.  Based  on  an  hourly 
cost  of  $20,  the  annual  cost  to  the  public 
is  estimated  to  be  $30,029,580.  There  is 
not  estimated  to  be  any  annual  cost 
burden  over  the  annual  hour  burden. 

Individual  responses  to  all  of  these 
data  collections  except  those  under 
OMB  control  number  7100-0042,  which 
are  available  to  the  public,  are 
considered  confidential  under  section 


225(bK4)  of  the  Freedom  of  InformatiDn 
Act. 

Comments  are  invited  on:  a.  whether 
the  proposed  revised  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility;  b.  the 
accuracy  of  the  Federal  Reserve's 
estimate  of  the  burden  of  the  proposed 
revised  information  collection, 
including  the  cost  of  compliance;  c. 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  d.  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

List  of  Subjects 

12  CFR  Part  204 

Banks,  hanking.  Federal  Reserve 
System,  Reportioyg  and  recordkeeping 
requirements. 

12  CFR  Part  209 

Banks,  banking.  Federal  Reserve 
System,  Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  parts  204  and  209  are 
proposed  to  be  amended  as  set  forth 
below. 

PART  204— RESERVE 
REQUIREMENTS  OF  DEPOSITORY 
INSTITUTIONS  (REGULATION  D) 

1.  The  authority  citation  for  part  204 
continues  to  read  as  follows:* 

Authority:  12  U.S.C  248(a).  248(c).  371a, 
461, 601. 611,  and  3105. 

2.  In  §  204.3,  paragraph  (b)  is  revised 
to  read  as  follows: 

§204^    Comput^ion and  maintanance. 

•        •        •        *        • 

(b)  Fonn  and  location  of  reserves.  (1) 
A  depository  institution,  a  U.S.  branch 
or  agency  of  a  foreign  bank,  and  an  Edge 
or  agreement  corporation  shall  hold 
reserves  in  the  form  of  vault  cash,  a 
balance  maintained  directly  with  the 
Federal  Reserve  Bank  in  the  Federal 
Reserve  district  in  which  it  is  located, 
or  a  pass-through  account  Reserves 
held  in  the  form  of  a  pass-through 
account  shall  be  considered  to  be  a 
balance  maintained  with  a  Federal 
Reserve  Bank. 

(2)  (i)  For  purposes  of  this  section,  a 
depository  institution  (other  than  a  U.S. 
branch  or  agency  of  a  foreign  bank)  is 
located  in  the  Federal  Reserve  district 
that  contains  the  location  specified  in 
the  institution's  charter  or  oiganizing 
certificate  or,  if  no  such  location  is 
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specified,  the  location  of  its  head  office, 
unless  otherwise  determined  by  the 
Board  under  paragraph  (b)(2)(ii)  of  this 
section. 

(ii)  If  the  location  specified  in 
paragraph  (b)(2)(i)  of  this  section  is,  in 
the  Board's  judgment,  ambiguous  or 
would  impede  the  ability  of  the  Board 
or  the  Federal  Reserve  Banks  to  perform 
their  functions  under  the  Federal 
Reserve  Act.  the  Board  will,  after 
consultation  with  the  relevant  Federal 
Reserve  Banks,  determine  the  Federal 
Reserve  district  in  which  the  depository 
institution  is  located.  The  relevant 
Federal  Reserve  Banks  are  the  Federal 
Reserve  Bank  whose  district  contains 
the  location  specified  in  paragraph 
(b)(2)(i)  of  this  section  and  the  Federal 
Reserve  Bank  in  whose  district  the 
institution  is  proposed  to  be  located.  In 
making  this  determination,  the  Board 
will  consider  any  applicable  laws,  the 
business  needs  of  the  institution,  the 
location  of  the  institution's  head  office, 
the  locations  where  the  institution 
performs  its  business,  and  the  locations 
that  would  allow  the  institution,  the 
Board,  and  the  Federal  Reserve  Banks  to 
perform  their  functions  efficiently  and 
effectively. 


PART  209— 4SSUE  AND 
CANCELLATION  OF  CAPITAL  STOCK 
OF  FEDERAL  RESERVE  BANKS 
(REGULATION  I) 

3.  The  authority  citation  for  part  209 
continues  to  read  as  follows: 

Authority:  V  U.S.C.  248,  321-338,  486, 
1814,1816. 

4.  A  new  §  209.15  is  added  to  read  as 
follows: 

§209.15    Location  of  bank. 

(a)  General  rule.  For  purposes  of  this 
part,  a  national  hank  or  a  state  bank  is 
located  in  the  Federal  Reserve  district 
that  contains  the  location  specified  in 
the  bank's  charter  or  organizing 
certificate,  or  if  no  such  location  is 
specified,  the  location  of  its  head  office, 
unless  otherwise  determined  by  the 
Board  under  paragraph  (b)  of  this 
section. 

(b)  Board  determination.  If  the 
location  of  a  bank  as  specified  in 
paragraph  (a)  of  this  section  is,  in  the 
Board's  judgment,  ambiguous  or  would 
impede  the  ability  of  the  Board  or  the 
Federal  Reserve  Banks  to  perform  their 
functions  under  the  Federal  Reserve 
Act,  the  Board,  after  consultation  with 
the  relevant  Federal  Reserve  Banks,  will 
determine  the  Federal  Reserve  district 
in  which  the  bank  is  located.  The 
relevant  Federal  Reserve  Banks  are  the 
Federal  Reserve  Bank  whose  district 


contains  the  location  specified  in 
paragraph  (a)  of  this  section  and  the 
Federal  Reserve  Bank  in  whose  district 
the  institution  is  proposed  to  be  located. 
In  making  this  determination,  the  Board 
will  consider  any  applicable  laws,  the 
business  needs  of  the  bank,  the  location 
of  the  bank's  head  office,  the  locations 
where  the  bank  performs  its  business, 
and  the  locations  that  would  allow  the 
bank,  the  Board,  and  the  Federal 
Reserve  Banks  to  perform  their 
functions  efficiently  and  effectively. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  5, 1997. 
WiUiam  W.  WUes, 
Secretary  of  the  Board. 
(FR  Doc.  97-5963  Filed  3-10-97;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-AEA-06] 

Proposed  Establishment  of  Class  E 
Airspace;  Thiel.  PA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  airspace  at  Thiel,  FA. 
The  development  of  a  new  Standard 
Instrument  Approach  Procedure  (SLAP), 
Helicopter  Point  In  Space  Approach 
based  on  the  Global  Positioning  System 
(GPS),  and  serving  Greenville  Hospital 
Heliport,  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heliport. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  April  15,  1997. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Operations  Branch,  AEA-530,  Docket 
No.  97-AEA-06,  F.A.A.  Eastern  Region. 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport.  Jamaica.  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel. 
AEA-7.  F.A.A.  Eastern  Region,  Federal 
Building  4111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Operations  Branch,  AEA-530. 
F.A.A.  EJastem  Region,  Federal  Building 


fill,  John  F.  Kennedy  International 
Airport.  Jamaica.  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr..  Airspace 
Specialist,  Operations  Branch,  AEA- 
530,  F.A.A.  Eastern  Region.  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport.  Jamaica.  New 
York  11430;  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-06".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  change 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7. 
F.A.A.  Eastern  Region.  Federal' Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiue  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procediue. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  ThieL  PA. A  GPS  199  Point  In 
Space  Approach  has  been  developed  for 
Greenville  Hospital  Heliport.  Additional 
controlled  airspace  extending  upward 
fit)m  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  approach 
and  for  IFR  operations  to  the  heliport. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  designations  for  airspace 
extending  upward  from  700  feet  above 
the  surface  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9D,  dated 
September  4,  1996,  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procediuBS  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  TI^AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aathority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 


Administration  Order  7400.9D,  dated 
September  4, 1996.  and  effective 
September  16, 1996,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  PA  E5  ThieL  PA  [New] 

Greenville  Hospital  Heliport,  PA 
Point  In  Space  Coordinates 

(LaL  41»25'27  "  N,  long.  80»22'34''  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-inile  radius 
of  the  Point  In  Space  serving  Greenville 
Hospital  HeUport,  excluding  that  portion  that 
coincides  with  the  Greenville,  PA  Class  E 
airspace  area. 
*         •         •         •         • 

Issued  in  Jamaica.  New  York,  on  February 
24, 1997. 

Jamea  K.  BncUes, 

Acting  Manager.  Air  Traffic  Division,  Eastern 
Region. 
[FR  Doc.  97-5903  Filed  3-10-97;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  Na  97-AEA-01] 

Proposed  Establishment  of  Class  E 
Airspace;  South  New  Castle,  PA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

"  — —m 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  airspace  at  South  New 
Castle,  PA.  The  development  of  a  new 
Standard  Instrument  Approach 
Procedure  (SLAP),  Helicopter  Point  in 
Space  Approach  based  on  the  Global 
Positioning  System  (GPS),  and  serving 
Jameson  Memorial  Hospital  Heliport 
and  St.  Francis  Hospital  Heliport,  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
to  the  heliport.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  April  15,  1997. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Operations  Branch,  AEA-530,  Docket 
No.  97-AEA-Ol,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
Infl  Airport.  Jamaica.  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel. 
AEA-7,  F.A.A.  Eastern  Region.  Federal 
Building  #111.  John  F.  Keimedy 
International  Airport,  Jamaica,  New 
York  11430. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Operations  Branch.  AEA-530. 
F.A.A.  Eastern  Region,  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr..  Airspace 
Specialist,  Operations  Branch,  AEA- 
530,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  NY 
11430;  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argximents  as  they  desire.  Comments 
that  provide  the  factual  basis  suppwrting 
the  views  and  suggestions  presented  are 
particularly  helpful  in  developing 
reasoned  regulatory  decisions  on  the 
proposal.  Comments  are  specifically 
invited  on  the  overall  regiilatory, 
aeronautical,  economic,  enviroiunental, 
and  energy  related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishirig  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-Ol".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Keimedy  International 
Airport,  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
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11-2A,  which  describes  the  application 
procedure. 

ThePropoMl 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  South  New  Castle,  PA.  A  GPS 
052  Point  In  Space  Approach  has  been 
developed  for  Jameson  Hospital 
Heliport  and  St.  Francis  Hospital 
Heliport.  Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (ACL)  is  needed  to 
accommodate  this  approach  and  for  IFR 
operations  to  the  heliports.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  above  the  surface 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4. 
1996.  and  effective  September  16,  1996, 
which  is  incorporated  by  reference  in  14 
FR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequenUy  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aotbority:  49  U.S.C  106(g).  40103.  40113, 
40120;  E.O.  10854;  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  369;  14  CFR  11.69. 


f71.1    [Amsndsd] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  dated 
September  4,  1996.  and  effective 
September  16,  1996,  is  proposed  to  be 
amended  as  follows: 

Paragmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AEA  PA  ES  South  New  Caatlt,  PA  (New] 

Jameaon  Hospital  Heliport/St.  Francis 

Hospital  Heliport,  PA 
Point  in  Space  Coordinates 

(Lat.  40»59'01 "  N,  long.  80"21'17"  W) 

That  airspace  extending  upward  bom  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Point  In  Space  serving  Jameson 
Hospital  Heliport  and  St.  Francis  Hospital 
Heliport,  excluding  that  portion  that 
coincides  with  the  New  Castle,  FA  Class  E 
airspace  area  and  Grove  City,  PA  Class 
airspace  area. 
•         •         •         •         • 

Issued  in  Jamaica,  New  York  on  February 
24, 1997. 
Janiea  K.  Buckles, 

Acting  Manager,  Air  Traffic  Division,  Eastern 

Region. 

IFR  Doc.  97-5912  Filed  3-10-97;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Oockst  No.  V7-AEA-05] 

Proposed  Establishment  of  Class  E 
Airspace;  Uniontown,  PA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  EXDT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposal  rule  would 
establish  Class  E  airspace  at  Uniontown, 
PA.  The  development  of  a  new  Standard 
Instrument  Approach  Procedure  (SLAP), 
Helicopter  Point  In  Space  Approach 
based  on  the  Global  Positioning  System 
(GPS),  and  serving  Uniontown  Hospital 
Heliport,  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heUport 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  March  20,  1997. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Operations  Branch,  AEA-530,  Docket 
No.  97-AEA-005,  F.A.A.  Eastern 
Region,  Federal  Building  fill,  John  F. 
Kennedy  Int'l  Airport,  Jamaica,  NY 
11430.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 


Chief  Counsel,  AEA-7,  F.A.A.  Eastern 
Region,  Federal  Building  #111.  John  F. 
Kennedy  International  Airport.  Jamaica, 
New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Operations  Branch.  AEA-530, 
F.A.A.  EJastem  Region,  Federal  Building 
fill,  John  F.  Kennedy  International 
Airport.  Jamaica,  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Operations  Branch,  AEA- 
530,  F.A.A.  Eastern  Region,  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430:  telephone:  (718)  553-4521 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Conmients  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-05".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this . 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  j>erson  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica.  NY  11430. 


Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
hst  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  appUcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
estabhsh  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Uniontown,  PA.  A  GPS  109 
Point  In  Space  Approach  has  been 
developed  for  Uniontown  Hospital 
Heliport.  Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  approach  and  for  IFR 
operations  to  the  heliport.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts. 

Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  above  the  surface  are  pubUshed  in 
Paragraph  6005  of  FAA  Order  7400.9D, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
Usted  in  this  docimient  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  nde 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART71--{AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.0. 10854;  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  dated 
September  4, 1996,  and  effective 
September  16, 1996,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  PA  E5    Uniontown,  PA  (New] 

Uniontown  Hospital  Heliport,  PA 
oint  In  Space  Coordinates 

(Ut.  39°  54'10'TSI.  long.  79"  45'38"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6-niile  radius 
of  the  Point  In  Space  serving  Uniontown 
Hospital  Heliport,  excluding  that  portion  that 
coincides  with  the  Connellsville,  PA  Qass  E 
airspace  area. 
•  *         •         *         • 

Issued  in  Jamaica,  New  York,  on  February 
25, 1997. 

James  K.  Buckles, 

Acting  Manager,  Air  Traffic  Division,  Eastern 
Region. 
[FR  Doc.  97-5911  Filed  3-10-97;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  97-AEA-18] 

Proposed  Amendment  to  Class  E 
Airspace;  Marlon,  VA 

AGENCY:  Federal  Aviation 

Administration,  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Marion,  VA.  The  amendment  of  a 
Standard  Instnmient  Approach 
Procedure  (SIAP)  at  the  Mountain 
Empire  Airport  based  on  a 
Nondirectional  Radio  Beacon  (NDB)  has 
made  this  proposal  necessary. 
Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  SIAP  and  for 
instnmient  flight  rules  (IFR)  operations 
at  the  airport. 

DATES:  Comments  must  be  received  on 
or  before  April  15, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  AEA-530,  Docket 


No.  97-AEA-18.  F.A.A.  Eastern  Region. 
Federal  Building  #111,  John  F.  Kennedy 
Infl  Airport,  Jamaica,  NY  11430. 

llie  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Operations  Branch,  AEA-530, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Keimedy  International 
Airport,  Jamaica,  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Speciahst  Operations  Branch,  AEA-530, 
F.A.A.  Eastern  Region,  Federal  Building 
till,  John  F.  Kennedy  International 
Airport,  Jamaica.  New  York  11430; 
telephone  (718)  553-4521. 

SUPPLEMENTARY  INFOftMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  tripUcate  to  the  address 
Usted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-18."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
propc^al  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  RiUemaldng  (NPRM) 
by  submitting  a  request  to  the  Office  of 
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the  Assistant  Chief  Counsel,  AEA-7, 
F.AA.  Eastern  Region.  Federal  Building 
fill,  ]ohn  F.  Kennedy  International 
Airport.  Jamaica.  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
hst  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at 
Marion.  VA.  The  NDB  RWY  26  SIAP  for 
the  Moimtain  Empire  Airport  has  been 
amended.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (ACL)  is  needed 
to  accommodate  this  SIAP  and  for  IFR 
operations  at  the  airport.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  are  pubUshed  in 
Paragraph  6005  of  FAA  Order  7400.9D. 
dated  September  4. 1996.  and  effective 
September  16.  1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
hsted  in  this  document  would  be 
pubUshed  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 


PART  71— [AMENDED^ 

1.  The  authority  gitation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.'  10854;  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  dated 
September  4,  1996,  and  effective 
September  16, 1996,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  VA  E5  Marion,  VA  (Revised] 

Mountain  Empire  Airport,  Marion/ 
Wytheville,  VA 
(Ut.  36'53'41  "N..  long.  81''21'00"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfoce  within  a  10-mile  radius 
of  Mountain  Empire  Airpiort  and  within  8 
miles  north  and  4  miles  south  of  the  073° 
bearing  from  the  airptort  extending  from  the 
10-mile  radius  to  16  miles  northeast  of  the 
airport. 
***** 

Issued  in  Jamaica,  New  York,  on  February 
25,  1997. 

James  K.  Buckles, 

Acting  Manager.  Air  Traffic  Division,  Eastern 

Region. 

[FR  Doc.  97-5910  Filed  3-10-47;  8:45  am] 

BILUNQ  CODE  4t10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  97-AEA-02] 

Proposed  Establishment  of  Class  E 
Airspace;  East  Butler,  PA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  airspace  at  East  Butler, 
PA.  The  development  of  a  new  Standard 
Instnunent  Approach  Procedure  (SIAP), 
HeUcopter  Point  In  Space  Approach, 
based  on  the  Global  Positioning  System 
(GPS)  and  serving  Butler  Memorial 
Hospital  HeUport  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Ffight 
Rules  (IFR)  operations  to  the  heliport. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Conunents  must  be  received  on 
or  before  April  15,  1997. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 


Operations  Branch,  AEA-530,  Docket 
No.  97-AEA-02,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kermedy 
Lit'l  Airport,  Jamaica,  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Coimsel, 
AEA-7,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  NY 
11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Operations  Branch,  AEA-530, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica.  NY  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Speciahst,  Opei^tions  Branch,  AEA- 
530,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  NY 
11430;  telephone:  (718)  553-4521. 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
envirorunental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-02."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rule  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubUc  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A'.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  East  Butler,  PA.  A  GPS  339 
Point  to  Space  SIAP  has  been  developed 
to  serve  Butler  Memorial  Hospital 
Hehport.  Additional  controlled  airspace 
extending  upward  bom  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  SIAP  and  for  IFR 
operations  at  the  heliport.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts. 

Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  above  the  surface  are  published  in 
Paragraph  6005  of  F/VA  Order  7400.9D, 
dated  September  4,  1996,  and  effective 
September  16,  1996,  which  is 
mcorporated  by  reference  m  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  teclmical 
regulations  for  which  &«quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore,  this  proposed  regulation — (1) 
la  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  tocorporation  by  reference, 
Navigation  (air). 


The  Proposed  Amendment 

to  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— lAMENDEDl 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  tocorporation  by  reference  to 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  dated 
September  4, 1996,  and  effective 
SeptembCT  16, 1996,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  PA  E5  East  Butler,  PA  (New) 
Butler  Memorial  Hospital  Heliport,  PA 
Point  In  Space  Coordinates 

(Ut  40'  51'19"  N,  long.  79*  51'52"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Point  In  Space  serving  Butler  Memorial 
Hospital  Heliport,  excluding  that  portion  that 
coincides  with  the  Butler,  PA  Class  E 
airspace  area. 

Issued  in  Jamaica,  New  York,  on  February 
24,  1997. 

James  K.  Buckles, 

Acting  Manager.  Air  Traffic  Division.  Eastern 
Region. 

IFR  Doc.  97-5909  Filed  3-10-97;  8:45  am] 
BHUNO  CODE  4«1»-1»-M 


14CFRPart71 

[Airspace  Docket  No.  97-AEA-10] 

Proposed  Establishment  of  Class  E 
Airspace;  Jeannette,  PA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  wotdd 
establish  Class  E  airspace  at  Jeannette, 
PA.  The  development  of  a  new  Standard 
Instrument  Approach  Procedure  (SIAP), 
Helicopter  Potot  to  Space  Approach, 
based  on  the  Global  Positiontog  System 
(GPS),  and  serving  Monsour  Medical 
Center  and  Jeannette  District  Hospital 
Heliports  has  made  this  proposal 
necessary.  The  totended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heliports. 


The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  April  15, 1997. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Operations  Branch,  AEA-530,  Docket 
No.  97-AEA-lO,  F.A.A.  Eastern  Region, 
Federal  Buildtog  #111,  John  F.  Kennedy 
tofl  Airport,  Jamaica,  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  /^sistant  Chief  Counsel, 
AEA-7,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
totemational  Airport,  Jamaifca,  New 
York  11430. 

An  toformal  docket  may  also  be 
examtoed  during  normal  bustoess  hours 
in  the  Operations  Branch,  AEA-530, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  totemational 
Airport,  Jamaica,"  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Operations  Branch,  AEA- 
530,  F.A.A.  Eastern  Region,  Federal 
Buildtog  #111,  John  F.  Kennedy 
totemational  Airport,  Jamaica,  New 
York  11430;  telephone  (718)  553-4521. 

St)PPl£MENTARY  INFORMATION: 

Comments  tovited 

toterested  parties  are  tovited  to 
participate  to  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supj>orttog  the  views  and  suggestions 
presented  are  particularly  helpful  to 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  tovited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
as{>ects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  to  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
-    "Conunents  to  Airspace  Docket  No.  97- 
/VEA-10".  The  postcard  wiU  be  date/ 
time  stamped  and  retiuned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  to  this  notice  may  he  changed 
to  the  light  of  conunents  received.  All 
comments  submitted  will  be  available 
for  examtoation  to  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
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substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

ATiaiability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11 -2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Jeannette,  PA.  A  GPS  114  Point 
In  Space  SLAP  has  been  developed  to 
serve  Monsour  Medical  Center  and 
Jeannette  District  Hospital  Heliports. 
Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  SLAP  and  for  IFR 
operations  at  the  heliports.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  above  the  surface 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 
1996.  and  effective  September  16,  1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 


List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40103.  40113. 
40120;  E.O.  10854:  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  dated 
September  4.  1996,  and  effective 
September  16.  1996,  is  proposed  to  be 
amended  as  follows: 

Pargraph  6005     Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


A£A  PA  ES  leannette,  PA  jNew] 

Monsour  Medical  Center  Heliport  and 

JeanneUe  District  Hospital  Heliport.  PA 
I'oint  In  Space  Coordinates 
(Ut.  40*19'49"N.  long.  79*37'44"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Point  In  Space  serving  Monsour 
Medical  Center  and  Jeannette  District 
Hospital  Heliports,  excluding  that  portion 
that  coincides  with  the  Latrobe.  PA  Class  E 
airspace  area  and  the  Monongahela,  PA  Class 
E  airspace  area. 
•         •         •         •         » 

Issued  in  Jamaica,  New  York,  on  February 
25.  1997. 

James  K.  Buckles, 

Acting  Manager,  Air  Traffic  Division,  Eastern 
Region. 

(FR  Doc.  97-5908  Filed  3-10-97;  8:45  am] 

BIUJNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  97-AEA-15] 

Proposed  Estat>Iishment  of  Class  E 
Airspace;  Friendly,  MD 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  Airspace  at  Friendly, 
MD.  The  development  of  a  new 
Standard  Instrument  Approach 
Procedure  (SIAP)  at  Potomac  Airport 
based  on  the  Global  Positioning  System 
(GPS)  has  made  this  proposal  necessary. 


Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  SIAP  and  for 
Instrument  Flight  Rules  (IFR)  operations 
to  the  airport.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  April  10,  1997. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Operations  Branch,  AEA-530,  Docket 
No.  97-AEA-15,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport,  Jamaica,  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel, 
AEA-7,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Operations  Branch,  AEA-530, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Operations  Branch,  AEA- 
530,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION; 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  thefr 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-15".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
conunenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 


contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport.  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The.  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Friendly.  MD.  A  GPS  Rwy  6 
SIAP  has  been  developed  for  Potomac 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  SIAP  and  for  IFR 
operations  at  the  airport.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  above  the  surface 
are  published  in  Paragraph  6005  of  FAA 
Order  7400. 9D.  dated  September  4, 
1996,  and  effective  September  16, 1996. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 

Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EKDT         ^ 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 


would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDEDl 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  dated 
September  4, 1996,  and  effective 
September  16, 1996,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  area 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         •         •         * 

A£A  MD  E5  Friendly,  MD  (New] 

Potomac  Airport,  MD 

(LaL  38''44'52"  N..  long.  76»4r26"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-miIe  radius 
of  Potomac  Airport,  excluding  the  portion 
that  coincides  with  the  Washington,  DC, 
Class  E  airspace  area. 

*  »         »         *         * 

Issued  in  Jamaica,  New  York,  on  February 
24, 1997. 

James  K.  Buckles, 

Acting  h4anager.  Air  Traffic  Division.  Eastern 
Region. 

[FR  Doc.  97-5907  Filed  3-10-97;  8:45  am) 
BIUJNQ  CODE  4»1ft-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  97-AEA-Oq 

Proposed  Establishment  of  Class  E 
Airspace;  Mount  Oliver,  PA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
establish  Qass  E  airspace  at  Mount 
Oliver,  PA.  The  development  of  a  new 
Standard  Instrument  Approach 
Procedure  (SIAP),  Helicopter  Point  In 
Space  Approach  based  on  the  Global 
Positioning  System  (GPS),  and  serving 


Pittsburgh  City  Center  Hospital 
Heliport,  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heliport 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  April  10, 1997. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Operations  Branch,  AEA-530,  Docket 
No.  97-AEA-08,  F.A.A.  Eastern  Region. 
Federal  Building  #111,  John  F.  Keimedy 
International  Airport,  Jamaica,  New 
York  11430.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  AEA-7,  F.A.A.  Eastern 
Region.  Federal  Building  #111,  John  F. 
Kennedy  International  Airport.  Jamaica, 
New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Operations  Branch,  AEA-530, 
F.A.A.  Eastern  Region.  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport.  Jamaica.  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan.  Jr.,  Airspace 
Specialist,  Operations  Branch.  AEA- 
530,  F.A.A.  Eastern  Region,  Federal 
Building  #111.  John  F.  Kermedy 
International  Airport,  Jamaica,  New 
York  11430:  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  projxisal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposals. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
-    "Comments  to  Airspace  Docket  No.  97- 
AEA-08".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
conunenter. 

All  commimications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
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contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
listMor  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2  A.  which  describes  the  application 
procediuv. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Fedend 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Mount  Oliver,  PA.  A  GPS  064 
Point  In  Space  Approach  has  been 
developed  to  serve  Pittsburgh  City 
Center  Hospital  Heliport.  Additional 
controlled  airspace  extending  upward 
frt>m  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  approach 
and  for  IFR  operations  to  the  heliport. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  designaUons  for  airspace 
extending  upward  from  700  feet  above 
the  siuface  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9D,  dated 
September  4.  1996,  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 


is  certified  that  this  proposed  rule        ' 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  dated 
September  4,  1996,  and  effective 
September  16,  1996,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


A£A  PA  E5  Mount  OUver,  PA  (New] 

Pittsburgh  City  enter  Hospital  Heliport,  PA 
Point  In  Space  coordinates 

(Ut.  40''25'09"  N..  long.  79'57'31"  W.) 

That  airspace  extending  upward  from  700 
feet  atmve  the  surface  within  a  6-mile  radius 
of  the  Point  In  Space  serving  Pittsburgh  City 
Center  Hospital  Heliport,  excluding  that 
portion  that  coincides  with  thePittsbuigh, 
PA  Class  E  airspace  area. 
•         •  •         •         * 

Issued  in  Jamaica,  New  York,  on  February 
24.  1997. 

James  K.  Buckkt, 

Acting  Manager,  Air  Traffic  Division,  Eastern 
Region. 

[FR  Doc.  97-5906  Filed  3-10-97;  8:45  am] 

BILLING  CODE  4»10-13-M 


14  CFR  Part  71 

[AlrsfMce  Docket  No.  96-AWP-21] 

Proposed  Establishment  of  piass  E 
Airspace:  Truckee,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  Class  E  airspace  area  at 
Truckee,  CA.  The  establishment  of  a 
Global  Positioning  System  (GPS) 


Standard  Instnunent  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  19 
at  Truckee-Tahoe  Airport  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Truckee-Tahoe 
Airport,  Truckee,  CA. 
DATES:  Comments  must  be  received  on 
or  before  March  26,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Operations  Branch,  AWP-530, 
Docket  No.  96-AWP-21,  Air  Traffic 
Division,  P.O.  Box  92007.  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacffic  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist. 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation     • 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  tnplicate  to  the  address 
listed  above.  Commenters  urishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  oif  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AWP-21."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  sp>ecified 
closing  date  for  comments  will  be 


considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  Ught 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  Cahfomia  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubUc  contract  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabUity  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Operations 
Branch.  P.O.  Box  92007.  Worldway 
Postal  Center,  Los  Angeles,  CaUfomia 
90009.  Communications  must  identify 
the  notice  number  of  the  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  appfication 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulation  (14  CFR  part  71)  to 
estabUsh  a  Class  E  airspace  area  to 
Truckee.  CA.  The  estabhshment  of  a 
GPS  SIAP  at  Truckee-Tahoe  Airport  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPSS  RWY  19 
SIAP  and  other  histrument  Flight  Rules 
(IFR)  operations  at  Truckee-Talioe 
Airport,  Truckee,  CA.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4. 1996, 
and  effective  September  16. 1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
Usted  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determmed  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedure  (44 
FR  10034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 


is  certified  that  this  proposed  nJe 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

hi  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  1169. 

§71.1    [Amendad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4. 1996,  and  effective 
September  16, 1996.  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         •         •         *         • 

AWP  CA  E5  Truckee,  CA  (NewJ 

Truckee-Tahoe  Airport,  CA 
(lat.  39"19'12"N,  long.  120»28'22"W.) 
That  airspace  existing  upward  from  700 
feet  above  the  surface  beginning  at  lat. 
39''10'0O"N.  long.  lig'SeoCW;  to  lat. 
39''02'00"N.  long.  120°20'0O"W;  to  lat. 
39''02'00"N.  long.  120»34'00"W;  to  lat 
39»21'0O"N.  long.  120»34'00"W;  to  lat. 
39''21'00'TSI.  long.  120'42'00"W;  to  lat 
39''35'00"N;  long.  120°42'00"W;  to  lat. 
39'35'00"N,  120''23'00"W;  to  lat.  39''40'00"N, 
long  120''16'00"W;  to  lat.  39"40'00"N,  long. 
119°56'00"W,  thence  to  the  point  of 
beginning,  excluding  the  Reno,  NV,  Class  C 
and  Class  E  airspace  areas,  and  excluding 
that  airspace  with  a  1-mile  radius  of  the 
Homewood  Seaplane  Base  and  a  2-mile 
radius  of  the  Sierraville  Dearwater  Airport 
***** 

Issued  in  Los  Angeles,  California,  on 
February  24, 1997. 
Leonard  A.  Mobley, 
Acting  Manager,  Air  Traffic  IHvision. 
Western-Pacific  Region. 
(FR  Doc.  97-5905  Filed  3-10-97;  8:45  am) 

BILLMQ  COOE  4»10-19-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  Nos.  94P-03M  and  95P-<KM1] 

Food  Labeling:  Health  Claims; 
Availability  of  FDA  Report  of  Effects  of 
Food  Label  Health  Claim  Statsments; 
Extension  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
April  24. 1997,  the  comment  period  for 
a  proposal  to  amend  its  regulations  on 
nutrient  content  claims  and  health 
claims  to  provide  additional  flexibility 
in  the  use  of  these  claims  on  food 
products,  which  pubUshed  in  the 
Federal  Register  of  December  21. 1995 
(66206).  hi  the  Federal  Register  of 
January  24. 1997  (3635),  the  comment 
period  for  this  proposal  was  reopened  to 
provide  interested  persons  an 
opportunity  to  review  three  studies  that 
are  relevant  to  issues  tmder 
consideration  in  this  rulemaking.  The 
agency  is  taking  this  action  in  response 
to  requests  for  an  extension  to  allow 
interested  persons  additional  time  to 
review  these  studies  and  to  submit 
comments. 

DATES:  Written  conmients  by  April  24, 
1997. 

ADDRESSES:  Submit  vmtten  comments  ^ 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  S.  Levy,  Center  for  Food  Safety 
and  AppUed  Nutrition  (HFS-727).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-9448. 
SUPPLEMENTARY  MFORMATKM:  hi  the 
Federal  Register  of  January  24, 1997, 
FDA  announced  the  availability  of  a 
report  entitled  "Consumer  Impacts  of 
Health  Claims:  An  Experimental  Study" 
(the  FDA  Study).  FDA  advised  that  the 
FDA  Study  bore  directly  on  the  issues 
involving  health  claims  that  were  raised 
in  a  rulemaking  that  FDA  had  instituted 
on  December  21, 1995,  with  a  proposal 
entitled  "Food  LabeUng:  Nutrient 
Content  Claims,  General  Principles; 
Health  Claims,  General  Requirements 
and  Other  Specific  Requirements  for 
Individual  Health  Claims"  (the  nutrient 
content/health  claim  proceeding)  (60  FR 
66206).  FDA  also  announced  the 
availability  of  two  other  studies  that  it 
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had  received  in  a  comment  to  a  separate 
rulemaking.  Because  it  might  consider 
the  results  of  these  three  studies  in 
developing  a  final  rule  in  the  nutrient 
content/health  claim  proceeding,  FDA 
also  announced  that  it  was  reopening 
the  comment  period  for  that  rulemaking 
to  provide  an  opportunity  for  interested 
persons  to  comment  on  the  studies. 

FDA  has  received  two  requests  for  an 
extension  of  the  comment  period.  The 
requests  were  from  a  trade  association, 
for  an  extension  of  30  days,  and  firom  a 
consumer  group,  for  an  extension  of  45 
days.  The  request  from  the  consumer 
group  indicated  a  need  to  seek  outside 
experts  to  review  and  analyze  the 
studies  and,  if  necessary,  to  conduct 
survey  research.  The  other,  frtjm  the 
trade  association  whose  petition  led  to 
the  nutrient  content/health  claim 
proceeding,  noted  that  the  author  of  the 
FDA  Study  had  remarked  in  the  study's 
Executive  Summary  about  the 
complexity  of  the  study  findings  and 
said  that  it  was  "equally  complex  for 
interested  parties  to  analyze  the 
research  and  to  comment  on  the 
applicabihty  of  the  findings  to  the 
proposed  rule." 

After  careful  consideration,  FDA  has 
decided  that  some  additional  time  is 
necessary  for  interested  persons  to 
review  the  results  of  the  FDA  Study  and 
other  studies  and  to  submit  meaningful 
comments  on  them.  Therefore,  FDA  is 
extending  the  comment  period  for  the 
proposal  for  an  additional  45  days,  until 
April  24,  1997. 

Interested  persons  may,  on  or  before 
April  24. 1997,  submit  to  the  Dockets 
K'anagement  Branch  (address  above) 
written  comments  regarding  the  studies 
that  were  added  to  this  docket  on 
January  24,  1997.  Two  copies  of  any 
conunents  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  March  6, 1997. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  97-6145  Filed  3-7-97;  9:39  am] 

■UJNQ  COOC  4ia»-01-F 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36CFR  Parts  1190  and  1191 

Accessibility  Guidelines  for  Play 
Facilities;  Notice  of  Meeting  of 
Regulatory  Negotiation  Committee 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  committee  meeting. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  established  a 
regulatory  negotiation  committee  to 
develop  a  proposed  rule  on  accessibility 
guidelines  for  newly  constructed  and 
altered  play  facilities  covered  by  the 
Americans  with  Disabilities  Act  and  the 
Architectural  Barriers  Act.  This 
document  announces  the  dates,  times, 
and  location  of  the  next  meeting  of  the 
committee,  which  is  open  to  the  public. 

DATES:  The  conunittee  will  meet  on: 
Wednesday,  April  2,  1997,  8:30  a.m.  to 
5:00  p.m.;  Thursday,  April  3.  1997,  8:30 
a.m.  to  5:00  p.m.;  Friday,  April  4,  1997, 
8:30  a.m.  to  3:00  p.m. 

ADDRESSES:  The  committee  will  meet  at 
the  Consumer  Product  Safety 
Commission,  4330  East-West  Highway 
(North  Tower),  Bethesda,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Greenwell,  Office  of  Technical 
and  Information  Services,  Architectural 
and  Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Washington.  DC,  20004-1111. 
Telephone  number  (202)  272-5434 
extension  34  (Voice);  (202)  272-5449 
(TTY).  This  document  is  available  in 
alternate  formats  (cassette  tape,  braille, 
large  print,  or  computer  disc)  upon 
request. 

SUPPLEMENTARY  INFORMATK)N:  In 
February  1996,  the  Access  Board 
established  a  regulatory  negotiation 
committee  to  develop  a  proposed  rule 
on  accessibility  guidelines  for  newly 
constructed  and  altered  play  facilities 
covered  by  the  Americans  with 
Disabilities  Act  and  the  Architectural 
Barriers  Act  (61  FR  5723,  February  14] 
1996.)  The  committee  will  hold  its  next 
meeting  on  the  dates  and  at  the  location 
announced  above.  The  meeting  is  open 
to  the  public.  The  meeting  site  is 
accessible  to  individuals  with 
disabilities.  Individuals  with  hearing 
impairments  who  require  sign  language 
interpreters  should  contact  Peggy 
Greenwell  by  March  24. 1997,  by  calling 


(202)  272-5434  extension  34  (voice)  or 
(202)  272-5449  (TTY). 

Lawrence  W.  Rofiiee, 

Executive  Director. 

[FR  Doc.  97-6028  Filed  3-10-97;  8:45  am] 

BILUNQ  CODE  81S0-O1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 
[OPP-00473;  FRL-5594-«] 

An^microbial  Rule  Development  and 
Establishment  of  Docket;  Stakeholder 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Public  Meeting. 

SUMMARY:  The  Antimicrobials  Division 
(AD)  of  the  Office  of  Pesticide  Programs 
of  EPA  is  holding  a  series  of  stakeholder 
meetings  to  obtain  views  about  the 
antimicrobial  rule  that  is  being 
developed.  The  rule  is  being  revised  in 
accordance  with  principles  set  forth  in 
the  Food  Quality  Protection  Act.  To 
ensure  that  all  interested  parties  can 
obtain  information  about  activities 
related  to  developing  this  rule.  AD  is 
volimtarily  opening  a  docket  that  will 
include,  but  will  not  be  limited  to,  a 
summary  of  major  discussions  at 
stakeholder  meetings,  as  well  as  copies 
of  any  documents  distributed  at  these 
meetings. 

DATE:  The  next  stakeholder  meetings 
will  take  place  on  Wednesday,  March  12 
from  10:30  a.m.  to  12:30  p.m.;  Thursday, 
April  3  from  2  p.m.  to  5  p.m.;  Thursday, 
May  8  frtim  2  p.m.  to  5  p.m.;  Tuesday, 
June  3  from  10  a.m.  to  12  noon. 
ADDRESSES:  The  March  12,  1997 
meeting  will  be  held  in  Rm.  1126, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA.  To  find  out  the 
locations  of  the  other  three  meetings, 
please  call  the  contact  person  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Barbara  Mandula,  Antimicrobials 
Division  (7505W),  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  Office  location, 
telephone,  and  e-mail  address:  Sixth 
Floor,  Crystal  Station  #1,  2800  Crystal 
Drive,  Arlington,  VA  22202,  703-308- 
7378;  fax:  703-308-6467;  e-mail: 
mandula.barbara@epamail.epa.gov. 
SUPPt.EMENTARY  INFORMATKM:  This 
notice  announces  a  series  of  public 
meetings  to  ensure  that  all  parties 
interested  in  the  development  of 
antimicrobial  rules  can  obtain 


information  about  activities  related  to 
the  development  of  these  rules. 
Additionally,  a  public  record  has  been 
established  for  development  of  the 
antimicrobial  rule  under  docket  number 
"OPP-00473."  The  docket  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  Bay  of  the  PubUc  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway. 
Arlington,  VA.  Copies  of  EPA 
dociunents  may  be  obtained  by 
contacting:  PubUc  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

List  of  Subjects 

Environmental  protection. 

Dated:  March  5, 1997. 

Frank  Sanders, 

Director,  Antimicrobials  Division,  O^txaf 
Pesticide  Programs.  (^ 

[FR  Doc.  97-6207  Filed  3-10-47;  8:45Wi] 
BHJJNQ  COK  M«0-aO-F  ^ 


40  CFR  Part  52 

[PA08»-4040b,  PA078^«041b,  PAOSd- 
4043b;  FRL-6697-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Pennsylvania; 
Approval  of  Source-Specific  RACT 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  estabUshing  reasonably 
available  control  technology  (RACT)  on 
three  major  sources.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule  and  the 
technical  support  dociunent.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 


adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  pubUc 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  April  10, 1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  David  L. 
Arnold,  Chief,  Ozone/CO  &  Mobile 
Sources  Section,  Mailcode  3AT21,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  pubUc 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Tpxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  HI,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  and  Pennsylvania  Department  of 
Environmental  Protection,  Biueau  of  Air 
QuaUty,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  M.  Boylan,(215)  566-2094,  at  the 
EPA  Region  III  office  or  via  e-mail  at 
boylan.jeffrey€>epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Anthority:  42  U.S.C  7401-7671q. 

Dated:  February  13, 1997. 
W.  T.  Wisntefrski,  Acting, 
Regional  Administrator,  Region  HI. 
[FR  Doc.  97-5975  Filed  3-10-97;  8:45  am) 
BHJJNQ  COOC  weo-so-p 


40  CFR  Part  52 

[PA  OM-4052;  FRL-6702-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  15  Percent  Plan  and 
1990  VOC  Emission  Inventory  for  the 
Philadelphia  Area 

■  AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  EPA  is  proposing  conditional 
interim  approval  of  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania,  for  the  Philadelphia 
ozone  nonattainment  area,  to  meet  the 
15  percent  reasonable  further  progress 
(RFP,  or  15%  plan),  also  known  as  rate- 
of-progress  (ROP)  requirements  of  the 
Clean  Air  Act.  EPA  is  withdrawing  its 
proposed  disapproval  of  the 
Philadelphia  15%  plan  and  1990 
emission  inventory  published  in  the 
Federal  Register  on  July  10, 1996.  EPA 
is  proposing  conditional  interim 
approval  because  the  15%  plan 
submitted  by  Pennsylvania  for  the 
Philadelphia  area  requires  additional 
documentation  to  quantify  the  15% 
emission  reduction  and  reUes  on  the 
inspection  and  maintenance  (I/M) 
program  that  received  a  conditional 
interim  approval.  Finally,  the  1990  VOC 
emissions  inventory  used  in  the  15% 
plan  as  the  baseline  for  reasonable 
further  progress  contains 
inconsistencies,  which  must  be 
reconciled  by  Pennsylvania.  EPA  is, 
therefore,  proposing  conditional 
approval  of  the  1990  VOC  emission 
inventory. 

DATES:  Comments  on  this  proposed 
action  must  be  postmarked  by  April  10, 
1997. 

ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold,  Chief, 
Ozone/Carbon  Monoxide,  and  Mobile 
Sources  Section,  Mailcode  3AT21,  U.S. 
Environmental  Protection  Agency — 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  pubUc 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Persons  interested  in  examining 
these  documents  should  schedule  an 
appointment  with  the  contact  person 
(Usted  below)  at  least  24  hours  before 
the  visiting  day.  Copies  of  the 
documents  relevant  to  this  action  are 
also  available  at  the  Pennsylvania 
Department  of  Environmental 
Protection.  Bureau  of  Air  Quafity,  P.O. 
Box  8468,  400  Market  Street,  Harrisbxug, 
Permsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl,  Ozone/Carbon 
Monoxide  and  Mobile  Sources  Section 
(3AT21),  USEP A— Region  ID.  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107,  or  by  telephone  at: 
(215)566-2180.  Questions  may  also  be 
addressed  via  e-mail,  at  the  following 
address:  stahl.cynthia©epamail.epa.gov 
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Please  note  that  while  information  may 
be  requested  via  e-mail,  only  written 
comments  can  be  accepted  for  inclusion 
in  the  docket. 

SUPP1.EMENTARY  INFORMATION: 
I.  Background 

Section  182(b)(l}  of  the  Clean  Air  Act 
(the  Act  or  CAA).  as  amended  in  1990, 
requires  ozone  nonattainment  areas 
classified  as  moderate  or  above  to 
develop  plans  to  reduce  VOC  emissions 
by  15%  from  the  1990  baseline 
inventory  for  the  area.  These  15%  plans 
were  due  to  be  submitted  to  EPA  by 
November  15,  1993,  with  the  reductions 
to  occur  within  6  years  of  enactment  of 
the  1990  Clean  Air  Act  Amendments 
(i.e.  November  15,  1996).  Furthermore, 
the  Act  sets  limitations  on  the 
creditability  of  certain  control  measures 
toward  reasonable  further  progress. 
Specifically.  States  cannot  take  credit 
for  reductions  achieved  by  Federal 
Motor  Vehicle  Control  Program 
(FMVCP)  measures  (e.g.  new  car 
emissions  standards)  promulgated  prior 
to  1990:  or  for  reductions  stemming 
Erom  regulations  promulgated  prior  to 
1990  to  lower  the  volatility  (i.e.,  Reid 
Vapor  Pressure)  of  gasoline. 
Furthermore,  the  Act  does  not  allow 
credit  towards  RFP  for  post-1990 
corrections  to  existing  motor  vehicle 
inspection  and  maintenance  (I/M) 
programs  or  corrections  to  reasonably 
available  control  technology  (RACT) 
rules,  since  these  programs  were 
required  to  be  in  place  prior  to  1990. 

Additionally,  section  172(c)(9)  of  the 
Act  requires  "contingency  measures"  to 
be  included  in  the  plan  revision.  These 
measures  are  required  to  be 
implemented  immediately  if  reasonable 
further  progress  is  not  achieved,  or  if  the 
NAAQS  standard  is  not  attained 'under 
the  deadlines  set  forth  in  the  Act. 

In  Pennsylvania,  two  ozone 
nonattainment  areas  are  subject  to  the 
CAA  15%  rate-of- progress  requirements. 
These  are  the  Philadelphia  severe 
nonattainment  eu^a  and  the  Pittsburgh 
moderate  nonattainment  area. 
Pennsylvania  submitted  separate  SIP 
revisions  for  Philadelphia  and 
Pittsburgh.  EPA  is  taking  action  today 
only  on  Pennsylvania's  15%  plan 
submittal  (including  the  1990  VOC 
emissions  inventory),  which  addresses 
the  Philadelphia  ozone  nonattainment 
area.  EPA  will  act  separately  on  the 
contingency  plan  for  the  Philadelphia 
15%  plan  and  the  1990  NOx  emissions 
inventory,  at  a  later  date.  The 
Philadelphia  severe  ozone 
nonattainment  area  consists  of  the 
following  counties  in  Pennsylvania: 


Bucks,  Chester,  Delaware,  Montgomery. 
Philadelphia. 

On  July  10,  1996.  EPA  proposed  to 
disapprove  the  Philadelphia  15%  plan 
thai  was  submitted  on  January  18,  1995  " 
(61  FR  36320).  EPA  proposed 
disapproval  of  the  January  18,  1995 
submittal  because  it  assumed  credit 
towards  ROP  for  numerous  control 
strategies  which  were  either  not  fully 
adopted,  are  not  creditable  towards  ROP 
under  the  Act,  or  had  not  been 
adequately  quantified.  EPA  could  not 
approve  the  January  1995  15%  plan 
submittal  for  Philadelphia  as  it  would 
have  resulted  in  a  "shortfall"  towards 
Pennsylvania's  RFP  demonstration.  Also 
in  the  July  notice,  EPA  proposed  to 
disapprove  the  Philadelphia  area  1990 
emissions  inventory  estimates  used  in 
the  15%  plan  as  the  baseline  because  it 
differed  substantially  from 
Pennsylvania's  separate  1990  base  year 
emission  inventory  SIP  submitted  in 
1992  to  EPA.  Without  jusUfication  for 
these  differences  in  the  respective 
submittals  pending  before  EPA,  it 
cannot  approve  the  revised  inventory 
estimates.  The  September  12,  1996 
submittal  by  Pennsylvania  is  intended 
to  address  the  deficiencies  in  the 
original  January  1995  Philadelphia  15% 
plan  submittal.  Therefore,  this 
rulemaking  action  withdraws  EPA's  July 
10,  1996  proposed  disapproval  and 
instead  proposes  conditional  interim 
approval  of  the  Philadelphia  15%  plan 
that  was  submitted  in  September  1996. 
EPA  has  reviewed  the  September  12, 
1996  Philadelphia  area  15%  plan 
submittal  and  has  identified  several 
deficiencies,  which  prohibit  full 
approval  of  this  SIP.  pursuant  to  section 
1 10  of  the  Act.  A  detailed  discussion  of 
these  deficiencies  is  included  below,  in 
the  ANALYSIS  portion  of  this 
rulemaking  action,  and  also  in  the 
technical  support  document  (TSD) 
prepared  by  EPA  in  support  of  this 
action.  Ehie  to  these  deficiencies,  the 
15%  plan  cannot  be  assured  of 
achieving  the  total  reductions  required 
by  the  ROP  requirements  of  the  Act. 
EPA  is  required  to  approve  this  15% 
plan  as  a  conditional  interim  approval 
because  it  relies  on  emission  reductions 
from  the  Pennsylvania  vehicle 
inspection  and  maintenance  (I/M) 
program.  EPA  promulgated  final 
conditional  interim  approval  of 
Pennsylvania's  I/M  program  under  the 
National  Highway  Systems  Designation 
Act  of  1995  on  January  28.  1997  (62  FR 
4004).  EPA  can  only  fully  approve  a 
15%  plan  if  the  emission  control 
measures  relied  on  by  the  plan  are  also 
fully  approved.  Because  the 
Commonwealth's  I/M  program  has 
received  only  conditional  interim 


approval,  EPA  is  proposing  conditional 
interim  approval  of  the  Philadelphia 
15%  plan  as  well. 

Further  information  regarding  EPA's 
analysis  of  the  Commonwealth's 
submittal  is  contained  in  the  TSD  for 
this  action.  Copies  of  the  TSD  are 
available  upon  request  from  the 
Regional  office  listed  in  the  ADDRESSES 
section  of  this  notice.  A  summary  of  the 
EPA's  findings  follows. 

n.  Analysis  of  the  SIP  Revision 

A.  Base  Year  Emission  Inventory 

The  baseline  from  which  states  must 
determine  the  required  reductions  for 
15%  planning  is  the  1990  VOC  base 
year  emission  inventory.  The  inventory 
is  broken  down  into  several  emissions 
source  categories:  stationary,  area,  on- 
road  mobile  sources,  and  off-road 
mobile  sources.  Pennsylvania  submitted 
a  formal  SIP  revision  containing  their 
official  1990  base  year  emission 
inventory  on  November  12-,  1992.  EPA 
has  not  yet  taken  rulemaking  action  on 
that  inventory  submittal.  Pennsylvania 
has  stated  that  its  September  12,  1996 
15%  plan  submittal  includes  a  revised 
version  of  the  1990  emission  inventory, 
and  is  meant  to  supersede  the  1992 
emission  inventory  submittal. 
Therefore,  this  rulemaking  will  address 
the  1990  VOC  emission  inventory  only 
as  it  pertains  to  the  Philadelphia  ozone 
nonattainment  area  and  no  further 
rulemaking  action  will  be  taken  on  the 
November  12,  1992  emission  inventory 
submittal  as  it  pertains  to  the 
Pennsylvania  portion  of  the 
Philadelphia  ozone  nonattainment  area. 
The  September  1996  submittal  of  the 
1990  emissions  inventory  contains 
inconsistencies  with  the  inventory 
summaries  of  the  15%  plan.  Additional 
information  and  documentation  from 
Pennsylvania  regarding  the  September 
1996  submittal  of  the  Philadelphia  1990 
emission  inventory  is  necessary  in  order 
for  EPA  to  approve  it.  EPA  has  been 
working  with  Pennsylvania  to  compile 
the  necessary  documentation  to  approve 
the  1990  base  year  emissions  inventory 
and  anticipates  the  resolution  of  these 
issues  prior  to  the  final  rulemaking. 
Please  refer  to  the  TSD  for  a  specific 
discussion  of  the  inventory.  Therefore. 
EPA  is  proposing  to  conditionally 
approve  the  1990  VOC  emission 
inventory  for  the  Philadelphia  ozone 
nonattainment  area  that  was  submitted 
on  September  12,  1996. 

B.  Growth  in  Emissions  Between  1990 
and  1996 

EPA  has  interpreted  the  Act  to  require 
that  reasonable  further  progress  toward 
attainment  of  the  ozone  standard  must 


be  obtained  after  offisetting  any  growth 
expected  to  occtir  over  that  period. 
Therefore,  to  meet  the  15%  RFP 
requirement,  a  state  must  enact 
measures  achieving  sufficient  emissions 
reductions  to  offset  projected  growth  in 
emissions,  in  addition  to  a  15  percent 
reduction  of  VOC  emissions.  Thus,  an 
estimate  of  VOC  emissions  growth  from 
1990  to  1996  is  necessary  for 
demonstrating  reasonable  further 
progress.  Growth  is  calculated  by 
multiplying  the  1990  base  year 
inventory  by  acceptable  forecasting 
indicators.  Growth  must  be  determined 
separately  for  each  stationary  (point) 
source  or  by  area  source  category,  since 
sources  typically  grow  at  different  rates. 
Even  within  a  stationary  source, 
individual  emission  unit  emissions  may 
grow  at  different  rates  during  the  same 
time  period.  EPA's  inventory 
preparation  guidance  recommends  the 
following  indicators  as  applied  to 
emission  units  in  the  case  of  stationary 
sources  or  to  a  source  category  in  the 
case  of  area  sources,  in  order  of 
preference:  Product  output,  value 
added,  earnings,  and  employment.  As  a 
last  resort,  population  can  also  serve  as 
a  surrogate  indicator. 

Pennsylvania's  15%  plan  contains 
growth  projections  for  point,  area,  on- 
road  motor  vehicle,  and  non-road 
vehicle  source  categories.  Pennsylvania 
used  growth  factors  from  the  Bureau  of 
Economic  Analysis  (BEA)  for  the  point 
and  area  sources.  For  a  detailed 
description  of  the  growth  methodologies 
used  by  the  Commonwealth,  please  refer 
to  the  TSD  for  this  action.  Although 
EPA  has  identified  where  the  methods 
used  to  project  growth  in  the  1996 
Philadelphia  inventory  differ  from 
standard  guidance  and  methodologies, 
EPA  is  not  conditioning  the  approval  of 
the  15%  plan  on  the  resolution  of  these 
issues.  The  rationale  for  this  is 
summarized  below  and  in  more  detail  in 
the  TSD.  Consequently,  EPA  is 
proposing  to  approve  the 
Conunonwealth's  1990-1996  emissions 
growth  projections  for  the  Philadelphia 
15%  plan. 

EPA  is  accepting  the 
Commonwealth's  15%  plan  projection 
for  highway  vehicle  emissions  growth 


that  is  based  on  growth  in  total  vehicle 
miles  of  travel  (VMT)  for  the  region, 
which  the  Commonwealth  expects  to 
increase  by  7.7  million  miles  per  day.  In 
addition,  the  Commonwealth  expects 
that  on-road  emissions  are  projected  to 
decrease  by  11.9  tons/day.  Emissions 
from  on-highway  emissions  control 
measures  are  calculated  separately  in 
the  plan  (including  reductions 
associated  with  fleet  turnover  and  the 
pre- 1990  motor  vehicle  standards)  and 
Pennsylvania  indicates  that  this  growth 
is  based  solely  upon  increasing  VMT 
growth.  Typically,  growth  in  highway 
emissions  is  determined  independently 
of  mobile  source  control  strategies. 
Fifteen  percent  plans  usually  indicate 
what,  if  any.  other  factors  effect 
highway  emissions  growth,  other  than 
the  previously  identified  VMT 
influence.  EPA  cannot  definitively 
determine  how  motor  vehicle  emissions 
are  declining  from  this  data  but 
believes,  based  on  the  sample 
calculation  submitted  by  Pennsylvania, 
that  Pennsylvania's  mobile  model 
inputs  are  correct.  Therefore,  EPA  is 
proposing  toapprove  the 
CommonwealUi's  on-road  motor  vehicle 
growth  projection. 

For  the  point  source  categories. 
Pennsylvania  used  the  Bureau  of 
Economic  Analysis  (BEA)  growth  factors 
to  project  point  source  emissions  on  a 
point  source  category  basis  to  1996. 
Typically,  using  these  growth  factors  is 
an  acceptable  method  of  estimating 
point  source  growth.  However, 
Pennsylvania  operates  an  emissions 
bank  in  the  Commonwealth  that  allows 
facilities  to  bfmk  emission  reduction 
credits  (ERCs)  for  subsequent  use  or 
sale.  In  addition.  Pennsylvania  states 
specifically  in  its  15%  plan  that  it  is 
taking  VOC  emission  reduction  credit 
from  certain  shutdown  sources  toward 
the  required  15%  emission  reduction. 
Other  sources  that  bank  their  ERCs  are 
being  allowed  to  sell  their  VOC 
emission  reductions  as  credits  to  other 
sources.  These  shutdovms  all  occurred 
after  January  1. 1990.  Since  the  BEA 
growth  factors  are  devised  to  account  for 
all  economic  activity,  including  the 
shutdown  of  facilities  (through  loss  of 


employment,  income,  etc.),  allowing 
both  the  use  of  the  BEA  point  source 
growth  factors  for  these  source 
categories  where  the  shutdown  occurred 
and  allowing  the  sources  in  these 
categories  to  sell  their  emission 
reduction  credits  could  result  in  the 
double  counting  of  emission  reductions, 
which  is  not  allowed.  In  the  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
(57  FR  13498.  April  16, 1992),  EPA 
addresses  the  issue  of  accoimting  for 
emission  reduction  credits  by  stating 
that  banked  emission  reduction  credits 
need  to  be  accoiuited  for  such  that  their 
use  is  consistent  with  the  area's  15% 
ROP  plan  and  attainment  plan.  Where 
those  shutdown  credits  were  being 
applied  to  the  required  15%  emission 
reduction,  Pennsylvania's  September 
1996  15%  plan  submittal  identified 
those  sources  that  had  shut  down.  EPA 
is  not  conditioning  the  approval  of  the 
Phifadelphia  15%  plan  on  the 
resolution  of  this  double  counting  issue. 
EPA  will,  however,  require  that  this 
issue  be  satisfactorily  resolved  prior  to 
approval  of  any  subsequent  air  quality 
plans  required  for  the  Philadelphia 
nonattainment  area  such  as  the  post-96 
plan  and  attainment  demonstration. 

C.  Calcxxlation  of  Target  Level  Emissions 

Pennsylvania  calculated  a  "target 
level"  of  1996  VOC  emissions,  per  EPA 
guidance.  First,  the  Commonwealth 
calculated  the  non-creditable  reductions 
fit)m  the  FMVCP  program  and 
subtracted  those  emissions  from  the  15 
percent  plan's  1990  inventory  estimate. 
This  yields  the  1990  "adjusted 
inventory".  The  emission  reduction 
required  to  meet  the  15%  ROP 
requirement  equals  the  sum  of  15 
percent  of  the  adjusted  inventory  and 
any  reductions  necessary  to  offset 
emissions  growth  projected  to  occur 
between  1990  and  1996.  plus  reductions 
that  resulted  from  corrections  to  the 
1/M  or  VOC  RACT  rules  that  were 
required  to  be  in-pface  before  1990. 
Table  1  summarizes  the  calculations  for 
the  VOC  target  level  for  the  five  counties 
that  make  up  the  Pennsylvania  portion 
of  the  Philadelphia  nonattainment  area. 


TABLE  1.— Calculation  of  Required  Reductions'  for  the  Philadelphia  Nonattainment  Area's  15%  Plan 

[Tons/day] 


1990  Base  Year  Inventory 

Adjustments  fof  FMVCP/RVP  (pre  1990  program) 

1990  Adjusted  Base  Year  Inventory 

15%  Reduction  Requirement ■ 

RACT     ilX~iJpS     ..,,,,,..•••••••••••••■•••••«■■••••••••-' 

FMVCP  &  RVP  Reductions  — - 

1990  Adjusted  Base  Year  Inventory 


615.56 
33.02 

582.53 

87.38 

0.84 

33.02 

582.53 
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Required  Reductions  (w/o  growth)  

1996  Target  Level 

FMVCP  4  RVP  Reductions  

1990-1996  Emissions  Growth 

Required  Reductions  (w/o  growth)  

Total  Required  Reduction 

Total  Reduction  Claimed  by  Pennsylvania 


121.24 
494.31 
-33.02 
35.41 
121.24 
123.63 
127.91 


'  Emission  figures  presented  here  are  from  the  September  12.  1996  submittal.  These  figures  may  change  once  Pennsylvania  makes  the  cor- 
rections to  the  plan  to  reconcile  inventory  inconsistencies,  etc.     " 


D.  Control  Strategies  in  the  15%  Plan 

The  specific  measures  adopted  (either 
through  state  or  federal  rules)  for  the 
Philadelphia  eirea  are  addressed,  in 
detail,  in  the  Commonwealth's  15% 
plan.  The  following  is  a  brief 
description  of  each  control  measure 
Pennsylvania  has  claimed  credit  for  in 
the  submitted  15%  plan,  as  well  as  the 
results  of  EPA's  review  of  the  use  of  that 
strategy  towards  the  Clean  Air  Act  ROP 
requirement 

E.  Creditable  Emission  Control 
Strategies 

The  control  measures  described  below 
are  creditable  toward  the  ROP 
requirements  of  the  Act.  Pennsylvania 
takes  emission  credit  toward  the  15% 
requirement  through  implementation  of 
the  following  required  programs:  (1) 
Federal  reformulated  gasoline,  (2) 
reformulated  gasoline — nonroad,  (3)  I/M 
FMVCP/Tier  I.  and  (4)  Stage  II  vapor 
recovery.  Pennsylvania  also  takes 
emission  credit  toward  the  15% 
requirement  through  the 
implementation  of  the  following 
progranjs:  (1)  Federal  architectural  and 
industrial  maintenance  coating 
regulation  (national  rule).  (2)  treatment, 
storage  and  disposal  facility  (TSDF) 
controls  (hazardous  waste  rule  with  air 
emission  reductions),  (3)  autobody 
refinishing  national  rule,  (4)  consumer 
and  commercial  products  national  rule, 
and  (5)  facility  shutdowns.  For  the 
mobile  source  measures,  which 
Pennsylvania  estimates  using  a  Post- 
Processor  for  Air  Quality  (PPAQ) 
computer  model,  limited  documentation 
was  provided.  The  PPAQ  model  uses 
MOBILE  modeling  information  as  input, 
and  determines  total  reductions  for 
mobile  source  control  strategies.  The 
Commonwealth  has  provided  some 
sample  calculations  used  in  this 
modeling,  but  no  detailed 
documentation  of  the  MOBILE  runs. 
However.  EPA  has  no  reason  to  believe 
that  Pennsylvania's  methodology  is 
flawed.  Therefore,  EPA  is  proposing  to 


approve  the  claimed  mobile  emission 
reductions. 

Further  details  regarding  EPA's 
review  of  the  Commonwealth's  control 
measures  are  contained  in  the  TSD  for 
this  action. 

Architectural  and  Industrial 
Maintenance  (AIM)  Coating 

This  is  a  national  rule  that  EPA 
proposed  on  June  25,  1995  (61  FR 
32729),  which  expected  compliance 
with  the  coating  requirements  by  April 
1997.  Subsequently,  EPA  was  sued  over 
this  proposed  national  rule  and 
negotiated  a  compliance  date  of  no 
earlier  than  January  1,  1998.  VOC 
emissions  come  from  the  evaporation  of 
solvents  used  in  the  coating  process.  In 
a  memo  dated  March  22,  1995  ("Credit 
for  the  15%  Rate-of-Progress  Plans  for 
Reductions  from  the  Architectiual  and 
Industrial  Maintenance  (AIM)  Coating 
Rule"),  EPA  allowed  states  to  claim  a 
20%  reduction  of  total  AIM  emissions 
from  the  national  rule.  In  this  memo, 
EPA  stated  that  although  the  emission 
reductions  are  not  expected  to  occur 
until  April  1997.  states  will  be  allowed 
to  use  the  expected  emission  reduction 
credit  from  this  measure  in  their  15% 
plans.  EPA  believes  that  even  though 
the  compliance  date  has  been  pushed  to 
January  1,  1998,  the  emission  reductions 
from  the  national  AIM  rule  are 
creditable  in  state  15%  plans. 

Use  of  emissions  reductions  from 
EPA's  expected  national  rule  is 
acceptable  towards  the  15%  plan  target. 
Although  Pennsylvania  states  that  they 
are  claiming  15%  emission  reduction 
credit  from  this  measure  in  their  15% 
plan,  the  figures  used  to  calculate  the 
actual  expected  emission  reduction 
from  this  measure  results  in  an  emission 
reduction  of  20%,  which  is  EPA's 
estimate  of  expected  emission 
reductions  from  the  AIM  national  rule. 
Therefore,  although  the  Pennsylvania 
submittal  is  inaccurate,  the  resulting 
emission  reduction  credit  of  20%  from 
the  AIM  coating  rule  is  acceptable.  A 


20%  reduction  from  their  1996 
projected  uncontrolled  AIM  emissions 
results  in  a  7.28  tons  per  day  (TPD) 
emission  reduction  credit  (1996 
uncontrolled  emissions  x  20%  emission 
reduction).  Since  the  1996  uncontrolled 
emissions  are  36.41  TPD,  a  20% 
emission  reduction  is  7.28  TPD.  EPA 
has  determined  that  7.28  TPD  is 
creditable  from  this  control  measure  for 
the  Philadelphia  15%  plan. 

Treatment  Storage  and  Disposal 
Facilities  (TSDFs) 

TSDFs  are  private  facilities  that 
manage  dilute  wastewater,  organic/ 
inorganic  sludges,  and  organic/ 
inorganic  solids.  Waste  disposal  can  be 
done  by  various  means  including: 
incineration,  treatment,  or  underground 
injection  or  landfilling.  EPA 
promulgated  Phase  I  of  the  TSDF 
national  rule  on  June  21,  1990  (55  FR 
25454).  The  Phase  II  TSDF  rule  was 
published  in  the  Federal  Register  on 
December  6,  1994  (59  FR  62896)  and 
subsequently  amended  on  February  9, 
1996  (61  FR  4903)  and  November  25, 
1996  (61  FR  59932).  Final  compliance 
with  the  Phase  U  requirements  is 
required  by  no  later  than  December  8, 
1997.  Pennsylvania  claims  an  expected 
VOC  reduction  of  9.45  TPD  from  this 
national  rule  in  one  part  of  the  15% 
plan  submittal;  although  in  the  narrative 
description  of  the  TSDF  credit, 
Pennsylvania  claims  10.0  TPD  credit. 
Additionally,  from  the  summary  tables 
(Tables  3.2  and  4.5)  of  the  15%  plan,  it 
is  not  possible  to  determine  the 
emissions  from  this  area  source  category 
since  there  is  no  category  specifically 
labeled  as  TSDFs.  The  closest  category 
is  one  labeled  "Waste  Disposal".  The 
1996  projected  emissions  for  this 
category,  however,  are  listed  as  22.50 
tons  per  day.  Using  the  figures  provided 
by  Pennsylvania  in  Appendix  3  of  the 
15%  plan,  the  expected  emission 
reduction  from  this  measure  is 
calculated  using  the  12.97  TPD 
projected  1996  emissions  and 


multiplying  this  by  the  control 
efficiency  (94%)  and  rule  effectiveness 
(80%),  resulting  in  an  emission  credit  of 
9.45  TPD.  to  a  May  1993  EPA 
memorandum,  EPA  agreed  that  a  93% 
emission  reduction  could  be  expected 
from  the  implementation  of  the  Phase  n 
TSDF  rule.  Therefore,  the  creditable 
emission  reduction  for  this  measure  is 
not  9.45  tons/day  but  9.35  tons/day 
(12.57  tons/day  1996  emissions  x 
0.93x0.80).  Pennsylvania  must 
document  how  it  determined  the  1990 
emissions  from  this  category  and 
calculated  the  emission  reduction  credit 
due  to  the  implementation  of  this 
national  rule.  Provided  the  emission 
inventory  and  projected  figures  are 
correct,  EPA  has  determined  that  the 
creditable  emissions  bom  this  control 
measure,  given  the  inventory 
information  provided  by  Pennsylvania, 
is  9.35  TPD.  Therefore,  only  9.35  TPD 
of  emission  reductions  from  the  TSDF 
rule  are  creditable  toward  the  ROP 
requirements  of  the  Act. 

Consumer/Commercial  Products 
National  Rule 

Section  183(e)  of  the  Clean  Air  Art 
required  EPA  to  conduct  a  study  of  VOC 
emissions  from  consumer  and 
commercial  products.  EPA  was  then 
required  to  list  (and  eventually)  to 
regulate  those  product  categories  that 
account  for  80%  of  those  consumer 
products  emissions  in  ozone 
nonattainment  areas.  Group  I  of  EPA's 
regulatory  schedule  lists  24  categories  of 
consumer  products  to  be  regulated  by 
national  rule — including  personal, 
household,  and  automotive  products. 
Although  EPA  intended  to  issue  a  final 
rule  covering  these  products  by 
December  1996,  the  final  rule  is  now 
expected  to  be  published  in  Spring  1997 
and  require  compliance  by  July  1997. 
The  Commonwealth  claims  a  20% 
reduction  from  the  consumer  products 
portion  of  their  1996  uncontrolled 
inventory,  or  a  6.58  tons/ day  reduction 
(32.89  tons  per  day,,  1996  projerted 
emissions  x  20%  emission  reduction). 
EPA  has  determined  that  6.58  TPD  is 
creditable  toward  the  15%  plan 
requirement. 

Autobody  Refinishing 

Autobody  shop  emissions  come  from 
the  painting  of  damaged  vehicles  or  the 
reconditioning  of  old  vehicles  typically 
done  in  an  industrial  or  small  business 
shop.  The  coatings  used  emit  VOCs  in 
significant  amounts  and  EPA  has 
developed  a  national  rule  to  address  the 
VOC  content  in  those  coatings.  In  a 
November  29,  1994  memorandum, 
"Credit  for  the  15  Percent  Rate-of- 
Progress  Plans  for  Reductions  from  the 


Architectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule  and  " 
the  Autobody  Refinishing  Rule",  EPA 
set  forth  policy  on  the  creditable 
reductions  to  be  assumed  from  the 
national  rule  for  autobody  refinishing. 
That  memorandum  allowed  for  a  37% 
reduction  from  current  emissions  with 
an  assumption  of  100%  rule 
effectiveness  (presuming  the  coating 
application  instructions  were  being 
followed).  Pennsylvania  is  claiming  a 
37%  emission  reduction,  resulting  in  an 
overall  expected  emission  reduction  of 
6.3  tons  per  day  (17.02  tons  per  day, 
1996  projected  emissions  x  37% 
emission  reduction).  EPA  has 
determined  thai  6.3  TPD  is  creditable 
toward  the  15%  plan  requirement 

ShutdoMm  Credits 

Pennsylvania  is  claiming  3.4  tons  per 
day  from  large  stationary  sources  that 
have  shut  down  emission  units  since 
1990.  Shutdown  emission  reduction 
credits  are  creditable  toward  a  state's 
15%  plan  requirements  provided  they 
are  surplus,  quantifiable,  enforceable 
and  permanent.  Pennsylvania's 
regulations  (25  Pa.  Code  Chapter 
127.207)  require  that  ERCs  generated  in 
the  Commonwealth  also  meet  these 
criteria.  Pennsylvania  has  submitted 
documentation  with  the  Philadelphia 
15%  plan  showing  the  1990  emissions 
of  each  of  the  23  facilities  that  are 
providing  either  part  or  all  of  its 
shutdown  emissions  toward  the  15% 
emission  reduction  requirement  EPA 
generally  agrees  with  the  creditability  of 
the  shutdown  emissions  except  for 
those  calculated  for  Philadelphia  Textile 
Finishers,  S.K.F..  3M,  and  Progress 
Lighting  Co.  For  Philadelphia  Textile 
Finishers,  S.K.F..  and  Progress  Lighting 
Co.,  the  claimed  shutdown  credits 
appear  to  exceed  those  emissions 
reported  for  these  sources  in  the  1990 
base  year  emissions  inventory.  EPA 
cannot  allow  emission  reductions  bom 
sources  to  be  credited  toward  the  15% 
plan  where  those  emission  reduction 
credits  exceed  the  amount  of  those 
sources'  1990  emissions.  While  the  most 
recent  2  year  representative  period  is 
used  to  generate  the  emissions  baseline, 
for  credibility  toward  the  15%  emission 
reduction,  the  emissions  may  not 
exceed  those  emitted  in  1990;  otherwise 
the  emissions  cannot  be  determined  to 
be  surplus.  The  documentation 
provided  for  Philadelphia  County 
(prepared  by  the  City  of  Philadelphia 
Air  Management  Services)  was  in  a 
diffwent  format  from  the  other  4 
counties  in  the  Philadelphia 
nonattainment  area  supplied  by  DEP 
and,  unlike  those  DEP  documents,  does 
not  provide  emissions  attributed  to  each 


of  the  emission  units  within  a  facility. 
For  those  facilities  within  Philadelphia 
Coimty  where  only  part  of  the  facility's 
shutdown  emissions  are  being  claimed 
as  credit  toward  the  15%  requirement, 
EPA  cannot  verify  the  emissions  since 
the  inventory  is  not  provided  on  an 
emission  unit  basis.  Pennsylvania  must 
clearly  document  where  the  emission 
reductions  from  the  partial  shutdowns 
are  occuring  through  a  more  detailed 
submittal  of  the  1990  inventory  for 
Philadelphia  County.  It  appears  from 
the  information  provided  that  out  of  the 
23  facilities  providing  shutdown  credits, 
only  5  are  total  facility  shutdowns. 
These  five  are  all  located  in 
Philadelphia  County  and  are:  Quality 
Container  Corp.,  U.S.  Mint.  Schneider 
Brothers  Co.,  Monarch  Manufacturing 
Works  Inc.,  and  Craftbilt  Co.  For  3M.  the 
banked  emissions  listed  in  the 
Philadelphia  15%  plan  contradicts 
information  submitted  to  EPA  via  the 
reasonably  available  control  technology 
CRACT)  requirements  imder  section 
182(b)  of  the  Act  In  the  3M  RACT 
propcwal,  the  Comp€my  has  requested 
that  641.7  tons  of  VOC  per  year  be 
banked.  Even  if  260  workicig  days  were 
used  to  determine  the  ton  per  day 
emissions  for  this  facility,  there  are  still 
only  banked  emissions  available  at  2.47 
tons  per  day  rather  than  the  4.24  tons 
per  day  listed  in  the  15%  plan  for  this 
focility.  Compared  with  the  facility 
specific  data  provided  within  the 
Philadelphia  15%  plan,  the  3M  VOC 
emissions  appear  to  be  slightiy  over 
estimated  in  the  summary  list  in  Table 
6.3  of  the  15%  plan  (4.06  TPD  versus 
4.24  TPD).  At  PA  DEP's  request,  EPA 
has  already  federally  approved  1990 
VOC  (and  NOx)  emissions  for  selected 
emission  units  at  the  United  States 
Steel— Fairless  (USX)  facility  (April  9, 
1996,  61  FR  15709).  Therefore,  PA  DEP 
must  ensure  that  the  emission  reduction 
credits  claimed  for  USX  in  the 
Philadelphia  15%  plan  are  consistent 
with  the  federally  approved  SIP 
pertaining  to  USX.  This  requires  that 
emissions  information  on  an  emission 
unit  basis  must  be  provided  for  the 
USX — Fairless  facility  clearly  indicating 
which  units  are  providing  the  emission 
credit  in  the  15%  plan.  Pennsylvania 
must  reconcile  all  inconsistencies 
between  and  within  the  1990  emission 
inventory  and  the  15%  plan  in  order  for 
EPA  to  approve  the  1990  emission 
inventory.  Pennsylvania  must  ensure 
that  any  shutdown  emissions  applied 
toward  the  required  15%  emission 
reduction  may  not  subsequentiy  be  used 
by  the  Company  or  the  Commonwealth 
for  other  purposes.  Today's  rulemaking 
action  does  not  supersede  any  1990 
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emission  inventory  figures  previously 
approved  by  EPA  in  source-specific 
rulemaJdngs. 

Federal  Reformulated  Gasoline 

Section  211  (k)  of  the  Act  requires 
that,  begiiuiing  January  1.  1995.  only 
reformulated  gasoline  be  sold  or 
dispensed  in  ozone  nonattainment  areas 
classified  as  severe  or  extreme.  This 
gasoline  is  reformulated  to  reduce 
combustion  by-products  and  to  produce 
fewer  evaporative  emissions.  As  a 
severe  area.  Philadelphia  benefits  from 
the  emission  reductions  from  this 
program.  Peiuisylvania  claims  a  VOC 
emission  reduction  of  26.48  tons  per 
day  from  this  measure.  EPA  has 
determined  that  this  is  a  creditable 
emission  reduction  toward  the  15% 
requirement. 

Reformulated  Gasoline — Nonroad 

The  use  of  reformulated  gasoline  will 
also  result  in  reduced  emissions  for  both 
exhaust  and  evaporative  emissions  from 
off-road  engines  such  as  outboard 
motors  for  boats  and  lawn  mower 
engines.  Pennsylvania  claims  a  VOC 
emission  reduction  of  0.59  tons  per  day 
from  this  measure.  EPA  has  determined 
that  this  is  a  creditable  emission 
reduction  toward  the  15%  requirement. 

Stage  II  Vapor  Recovery 

EPA  approved  Pennsylvania's  Stage  II 
vapor  recovery  regulation  on  December 
13, 1994  (60  FR  63938).  This  final 
approval  followed  a  limited  approval/ 
limited  disapproval  rulemaking  action 
that  was  published  in  the  Federal 
Register  on  June  13, 1994  (59  FR  30302). 
The  federally  approved  Stage  11 
regulation  requires  the  use  of  vapor 
recovery  nozzles  at  gas  stations  through 
a  phased  compliance  schedule  but  the 
last  group  of  stations  (pumping  less  than 
100.000  gallons  of  gasoline  i>er  month) 
were  required  to  comply  with  this 
requirement  by  no  later  than  February  8, 
1994  in  all  moderate  and  above  ozone 
nonattainment  areas.  Pennsylvania 
claims  a  17.02  tons  per  day  VOC 
emission  credit  from  the* 
implementation  of  this  regulation  in  the 
5-county  Philadelphia  area.  EPA  has 
determined  that  this  credit  to  be 
reasonable  and  acceptable. 

Tier  I  Federal  Motor  Vehicle  Control 
Program 

EPA  promulgated  a  national  rule 
establishing  "new  car"  standards  for 
1994  and  newer  model  year  light-duty 
vehicles  and  light-duty  trucks  on  )une  5. 
1991  (56  FR  25724).  Since  the  standards 
were  adopted  after  the  Act  was 
amended  in  1990,  the  resulting  emission 
reductions  are  creditable  toward  the  15 


percent  reduction  goal.  The  EPA  agrees 
with  the  Commonwealth's  projected 
emission  reductions.  Due  to  the  tiiree- 
year  phase-in  period  for  this  program, 
and  the  associated  benefits  stemming 
from  fleet  turnover,  the  reductions  prior 
to  1996  are  somewhat  limited. 
Pennsylvania  claimed  a  reduction  of  1.0 
tons/day  from  this  post- 1990  Federal 
Motor  Vehicle  Control  Program. 
Although  Pennsylvania  has  not 
provided  EPA  with  all  the 
documentation  necessary  to  verify  this 
emission  reduction  credit,  EPA  has'no 
reason  to  believe  that  Pennsylvania's 
methodology  is  inaccurate.  Therefore, 
EPA  is  proposing  to  accept  the  emission 
reduction  credit  claimed  for  this 
measure. 

Inspection  and  Maintenance  Program 

Section  182(b)(1)  of  the  CAA  requires 
that  states  containing  ozone 
nonattaiimient  areas  classified  as 
moderate  or  above  prepare  State 
Implementation  Plans  (SIPs)  that 
provide  for  a  15  percent  VOC  emissions 
reduction  by  November  15,  1996.  Most 
of  the  15%  SIPs  originally  submitted  to 
the  EPA  contained  enhanced  I/M 
programs  because  this  program  achieves 
more  VOC  emission  reductions  than 
most,  if  not  all  other,  control  strategies. 
However,  because  most  states 
experienced  substantial  difficulties  with 
these  enhanced  I/M  programs,  only  a 
few  states  are  currently  actually  testing 
cars  using  their  original  enhanced  I/M 
protocols. 

On  September  18, 1995.  EPA  finalized 
revisions  to  its  enhanced  I/M  rule 
allowing  states  significant  flexibility  in 
designing  I/M  programs  appropriate  for 
their  needs  (60  FR  48029). 
Subsequently,  Congress  enacted  the 
National  Highway  Systems  Designation 
Act  of  1995  (NHSDA).  which  provides 
states  with  more  flexibility  in 
determining  the  design  of  enhanced  I/M 
programs.  The  substantial  amount  of 
time  needed  by  states  to  re-design 
enhanced  l/M  programs  in  accordance 
with  the  guidance  contained  within  the 
NHSDA.  secure  state  legislative 
approval  where  necessary,  and  set  up 
the  infrastructure  to  perform  the  testing 
program  precludes  states  that  revise 
their  I/M  programs  bom  obtaining 
emission  reductions  from  such  revised 
programs  by  November  15.  1996. 

Given  the  heavy  reliance  by  many 
states  upon  enhanced  I/M  programs  to 
help  achieve  the  15%  VOC  emissions 
reduction  required  under  CAA 
§  182(b)(1),  and  the  recent  NHSDA  and 
regulatory  changes  regarding  enhanced 
I/M  programs.  EPA  believes  that  it  is  no 
longer  possible  for  many  states  to 
achieve  the  portion  of  the  15% 


reductions  that  are  attributed  to  I/M  by 
November  15,  1996.  Under  these 
circumstances,  disapproval  of  the  15% 
SIPs  would  serve  no  purpose. 
Consequently,  under  certain 
circumstances.  EPA  will  propose  to 
allow  states  that  pursue  re-design  of 
enhanced  I/M  programs  to  receive 
emission  reduction  credit  from  these 
programs  within  their  15%  plans,  even 
though  the  emissions  reductions  from 
the  I/M  program  will  occur  afler 
November  15,  1996.  EPA  published  the 
final  conditional  interim  approval  of  the 
Pennsylvania  I/M  program  on  January 
28.  1997  (62  FR  4004). 

Specifically,  EPA  will  propose 
approval  of  15%  SIPs  if  the  emissions 
reductions  from  the  revised,  enhanced  1/ 
M  programs,  as  well  as  from  the  other 
15%  SIP  measures,  will  achieve  the 
15%  level  as  soon  after  November  15, 
1996  as  practicable.  To  make  this  "as 
soon  as  practicable"  determination,  EPA 
must  determine  that  the  SIP  contains  all 
VOC  control  strategies  that  are 
practicable  for  the  nonattainment  area 
in  question  and  that  meaningfully 
accelerate  the  date  by  which  the  15% 
level  is  achieved.  EPA  does  not  believe 
that  measures  meaningfully  accelerate 
the  15%  date  if  they  provide  only  an 
insignificant  amount  of  reductions. 

In  the  case  of  Philadelphia,  the 
Pennsylvania  program  has  submitted  a 
15%  SIP  that  would  achieve  the  amoiuit 
of  reductions  needed  bom  I/M  by 
November  1998.  The  Peimsylvania  I/M 
program  is  an  annual  program  with 
implementation  required  to  begin  no 
later  than  November  15.  1997. 
Pennsylvania  has  submitted  a  15%  SIP 
for  Philadelphia  that  includes  control 
measures  that  are  creditable  toward  the 
15%  plan.  Emission  reductions  in  the 
Philadelphia  nonattainment  area 
resulting  frt>m  the  implementation  of 
the  RFC.  Stage  II.  and  from 
implementation  of  FMVCP — Tier  I  have 
already  occurred.  EPA  believes  that  this 
SIP  contains  all  measures,  including 
enhanced  I/M,  that  aqhieves  the 
required  reductions  as  soon  as 
practicable  for  this  nonattainment  area. 

EPA  has  examined  other  potentially 
available  SIP  measures  to  determine  if 
they  are  practicable  for  the  Philadelphia 
severe  ozone  nonattainment  area  and  if 
they  would  meaningfully  accelerate  the 
date  by  which  the  area  reaches  the  15% 
level  of  reductions.  EPA  proposes  to 
determine  that  the  SIP  contains  the 
appropriate  measures.  For  the 
Philadelphia  area,  as  a  severe  ozone 
nonattainment  area  that  is  required  to 
implement  a  large  number  of  control 
measures,  there  is  no  combination  of 
additional  control  measures  that  can  be 
implemented  prior  to  the  end  of  1997 


that  would  achieve  the  emission 
reductions  equivalent  to  I/M.  The 
Commonwealth  has  recently  concluded 
the  Southeast  Peimsylvania 
Stakeholders  Croup  process  that  will 
result  in  reconunendations  to  the 
Governor  of  Pennsylvania  as  to  the 
control  measures  that  should  be 
implemented  in  the  Philadelphia 
nonattainment  area  in  order  to  reach 
attainment  of  the  ozone  national 
ambient  air  quality  standard.  The 
stakeholders  final  report  and 
recommendation  to  ihe  Governor  was 
released  on  January  16, 1997.  For  the 
Philadelphia  15%  plan,  the 
Commonwealth  has  chosen  to 
implement  the  I/M  program  in  the 
Philadelphia  nonattaiiunent  area,  which 
is  expyected  to  produce  a  49.74  ton  per 
day  emission  reduction  beginning  in 
late  1997.  The  details  of  this  analysis  are 
contained  in  the  accompanying  TSD. 

Summary  of  Creditable  Emission 
Reductions  for  the  Philadelphia 
Ozone  Nonattainment  Area 

(Tons/day) 


Required  Reduction  for  the 
PhiladelDhia  area 

123.64 

Creditable  Reductions: 

Shutdown  credits ' 

3.40 

AIM  Coatings  Rules  

Consumer/Commercial 

Products 

TSDF  Controls  

728 

6.58 
9.35 

Autobodv  refinishina 

6.30 

Stage  II  vapor  recovery 

Federal  Reformulated  gas- 
oline    

17.02 
26.48 

Reformulated  gasoline— 
nonroad      

0.59 

FMVCP  (Tier  1) 

1.08 

Inspection  and  Mainte- 
nance (I/M) 

49.74 

Total 

127.82 

1  The  emission  reductions  from  this  pro- 
gram have  not  been  substantiated  by  Penrv 
sylvania. 

m.  Proposed  Action 

The  EPA  has  evaluated  this  submittal 
for  consistency  with  the  Clean  Air  Act, 
applicable  EPA  regulations,  and  EPA 
policy.  On  its  face,  this  RFP  plan  for 
Philadelphia  achieves  the  required  15% 
VOC  emission  reduction  to  meet  the 
requirements  of  section  182(b)(1)  of  the 
Act.  While  all  the  emissions  inventory 
figures  have  not  been  substantiated  and 
the  amoimt  of  creditable  reductions  for 
certain  control  measures  has  not  been 
adequately  docimiented  to  qualify  for 
Clean  Air  Act  approval,  EPA  has 
determined  that  the  submittal  for 
Philadelphia  contains  enough  of  the 
required  structiire  to  warrant  proposing 
conditional  interim  approval. 


In  light  of  the  above  deficiencies,  EPA 
is  proposing  to  conditionally  approve 
this  SIP  revision,  which  inclucies  the 
15%  plan  and  the  1990  emission 
inventory,  under  section  110(k)(4)  of  the 
Act.  The  submittal  does  not  fully  satisfy 
the  requirements  of  section  182(b)(1)  of 
the  Act  regarding  the  15%  reasonable 
further  progress  plan  or  section 
182(a)(1)  of  the  Act  regarding  emission 
inventories.  Since  the  September  1996 
Philadelphia  15%  plan  submittal 
supersedes  the  previous  15%  plan 
submittal,  EPA  is  withdrawing  its  July 
10, 1996  proposed  disapproval  of  the 
Philadelphia  15%  plan  and  is,  instead, 
proposing  conditional  interim  approval 
of  the  plan  that  was  submitted  on 
September  12,  1996. 

"Today's  notice  of  proposed 
rulemaking  begins  a  30-day  clock  for  the 
Commonwealth  to  make  a  commitment 
to  EPA  to  correct  the  major  elements  of 
the  SIP  that  EPA  considers  deficient,  by 
date  certain,  within  1  year  of 
conditional  approval.  These  elements 
are  described  as  follows.  In  order  to 
make  this  15%  plan  approvable, 
Pennsylvania  must  fulfill  the  following 
conditions  by  no  later  than  12  months 
after  EPA's  final  conditional  interim 
approval: 

(1)  Reconcile  the  1990  VOC  point 
soiuce  emissions  inventory  with  all  the 
appendices,  tables  and  narratives 
throughout  the  15%  document, 
wherever  emissions  are  cited; 

(2)  After  establishing  consistent 
figures  as  described  in  (1)  above, 
provide  sample  calculations  for  point 
source  1990,  1990  adjusted,  and  1996 
projected  emissions  showing  how  each 
of  these  figures  were  obtained  (The  level 
of  documentation  must  be  equivalent  to 
that  required  for  approval  of  a  1990 
emissions  inventory  as  described  in  the 
emission  inventory  documents  at  the 
beginning  of  the  technical  support 
document.): 

(3)  Provide  additional  documentation 
for  the  emissions  for  those  sources 
categories  where  credit  is  claimed 
(shutdowns.  TSDFs); 

(4)  Provide  a  written  commitment  to 
remodel  and  submit  the  enhanced  I/M 
program  as  implemented  in  the 
Philadelphia  nonattainment  area  in 
accordance  with  EPA  guidance 
(December  23, 1996  memo  entitled 
"Modeling  15%  VOC  Reductions  bom  1/ 
M  in  1999 — Supplemental  Guidance); 

and 

(5)  Fulfill  the  conditions  hsted  in  the 
enhanced  I/M  SIP  rulemaking  notice 
(proposed  October  3, 1996,  61  FR  51638; 
final  January  28.  1997,  62  FR  4004). 

After  making  all  the  necessary 
corrections  to  establish  acciu^cy  and 
consistency  in  the  emission  inventory, 
baseline  and  projected  figures,  and  the 
creditability  of  chosen  control  measures, 
Pennsylvania  must  demonstrate  that 


15%  emission  reduction  is  obtained  in 
the  Philadelphia  nonattainment  area  as 
required  by  section  182(b)(1)  of  the  Act 
and  in  accordance  with  EPA's  poUdes 
and  guidance  issued  pursuant  to  section 
182  (b)(1).  Resolution  of  the  issues 
pertaining  to  banked  emissions  and 
projected  growth  is  not  a  condition  of 
this  15%  plan  approval  (although 
doamfientation  for  the  amoimt  of 
shutdown  credit  is).  Satisfactory 
resolution  of  these  issues  will  be 
required  for  any  approval  of  subsequent 
air  quality  plans.  Uxhe  Commonwealth 
does  not  make  the  required  written 
commitment  to  EPA  within  30  days, 
EPA  is  today  proposing  in  the 
alternative  that  this  SIP  revision  be ' 
disapproved. 

EPA  and  Pennsylvania  have  worked 
closely  since  the  September  1996 
submittal  in  order  to  resolve  all  the 
issues  necessary  to  fully  approve  the 
Philadelphia  15%  plan.  Pennsylvania  is 
aware  of  the  deficiencies  dted  above 
and  is  ciurently  working  to  amend  the 
Philadelphia  15%  plan  to  address  the 
above-named  deficiencies.  While  these 
deficiencies  currently  remain,  EPA 
beUeves  that  all  issues  will  be  resolved 
no  later  than  12  months  after  EPA's  final 
conditional  interim  approvfd  of  the 
Philadelphia  15%  plan.  EPA  will 
consider  all  information  submitted  as  a 
supplement  or  amendment  to  the 
September  1996  submittal  prior  to  any 
final  rulemaking  action.  In  addition, 
since  Congress  passed  the  National 
Highway  Systems  Designation  Act  of 
1995,  which  amended  federal  I/M 
program  requirements  and  granted 
states  authority  to  revise  their  l/M 
programs,  and  Pennsylvania  has  utiUzed 
that  authority  to  revise  its  I/M  program, 
revision  of  the  15%  plan  to  reflect  the 
I/M  program  changes  is  expected.  When 
the  Commonwealth  submits  an 
amended  15%  plan.  EPA  will  review 
the  vtdiole  Philadelphia  15%  plan  and 
the  Philadelphia  1990  base  year 
emissions  inventory,  including  its 
amendments,  for  compliance  with  the 
requirements  of  the  Act.  At  that  time, 
EPA  will  re-propose  rulemaking  action 
based  on  the  merits  of  the  original 
submittal  and  its  amendments. 

Nothing  in  today's  action  should  be    . 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiu^ 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  state 
implementation  plan  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  enviroiunental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  proposed  conditional  interim 
approval  action  for  the  Peimsylvania 


11138 


Federal  Register  /  Vol.  62,  No.  47  /  Tuesday,  March  11,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62.  No.  47  /  Tuesday,  March  11.  1997  /  Proposed  Rules 


11139 


15%  plan  and  the  1990  VOC  emission 
inventory  for  Philadelphia  has  been 
classiBed  as  a  Table  3  action  for 
signature  by  the  Regional  Administrator 
under  the  procedures  published  in  the 
Federal  Register  on  January  19, 1989 
(54  FR  2214-2225).  as  revised  by  a  July 
10, 1995  memorandum  firom  Mary 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
E.O.  12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements.  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA.  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Fedend  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement 
Therefore,  EPA  certifies  that  this 
disapproval  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
.  does  it  substitute  a  new  federal 
requirement. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 


prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  govermnents  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  '^.ew  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

The  Regional  Administrator's 
decision  to  approve  or  disapprove  the 
SIP  revision  pertaining  to  the 
Philadelphia  15%  plan  and  1990  VOC 
emission  inventory  will  be  based  on 
whether  it  meets  the  requirements  of 
section  110(a)(2)  (A)-{K)  and  part  D  of 
the  Clean  Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  regulations. 
Reporting  and  recordkeeping.  Ozone, 
Volatile  organic  compounds. 

Dated:  February  28.  1997. 
Stanley  Laskowski, 
Acting  Regional  Administrator. 
|FR  Doc.  97-€019  Filed  3-10-97;  8:45  am] 
BltUNG  CODE  a6«0-S0-P 


40  CFR  Part  86 
[AMS-FRL-S701-7] 

Extension  of  Interim  Revised  Duf^lity 
Procedures  for  Light-Duty  Vehicles^ 
and  Light-Duty  Trucks 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Proposed  Ridemaking. 

SUMMARY:  Today's  proposal  was 
originally  published  as  a  Direct  Final 
Rule  (61  FR  58618.  November  15,  1996), 
but  the  amendments  were  removed  due 
to  the  receipt  of  an  adverse  comment 


On  January  12,  1993,  EPA  published 
a  final  rule  establishing  interim 
durability  procedures  used  for 
demonstrating  compliance  with  light 
duty  vehicle  and  light  duty  truck 
emission  standards,  applicable  in  model 
years  1994-1996  only.  On  July  18,  1994, 
EPA  published  a  direct  final  rule 
extending  the  applicability  of  the 
original  rule  through  model  year  1998. 
Today's  proposal  extends  the 
applicability  of  those  durability 
procedures  indefinitely.  The  Agency 
intends  to  conduct  a  separate 
rulemaking  to  implement  a  long-term 
durability  program;  however,  such  an 
action  will  be  linked  to  others  as  part  of 
a  broad-based  streamlining  initiative  for 
all  vehicle  emission  compliance 
activities.  It  is  difficult  to  predict  with 
any  precision  when  this  subsequent 
action  will  occur.  The  Agency  currently 
estimates  that  new  compliance 
regulations  will  be  promulgated  such 
that  they  would  become  effective  no 
earlier  than  the  2000  model  year. 
Because  the  current  durability 
regulations  expire  at  the  end  of  the  1998 
model  year,  failure  to  proceed  with 
today's  proposal  would  result  in  less 
effective  and  inefficient  diuBbility 
regulations  beginning  with  the  1999 
model  year,  and  may  create  timing 
problems  for  manufacturers  planning  to 
use  alternate  durability  processes  in  the 
1999  model  year,  since  the  durability 
demonstration  procedures  would  revert 
back  to  requiriro  the  AMA  mileage 
accumulation  process,  a  procedure 
which  requires  100,000  miles  to  be 
accumulated  on  a  prototype  vehicle. 

DATES:  Comments  must  be  received  on 
or  before  April  25,  1997.  A  public 
hearing  will  be  held  on  March  27, 199/. 
Request  to  present  oral  testimony  must 
be  received  at  least  5  days  prior  to  the 
hearing. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate, 
if  possible)  to  Public  Docket  No.  A-93- 
46  at:  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  D.C.  20460. 
Materials  relevant  to  this  proposed  rule 
have  been  placed  in  Docket  No.  A-93- 
46.  Additional  documents  of  relevance 
may  be  found  in  Docket  No.  A-90-24. 
The  docket  is  located  at  the  above 
address  in  room  M-1500,  Waterside 
Mall,  and  may  be  inspected  weekdays 
between  8:30  a.m.  and  noon,  and 
between  1:30  p.m.  and  3:30  p.m.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials.  The  public 
hearing  will  be  held  at  the  Courtyard  by 
Marriott,  3205  Boardwalk,  Ann  Arbor, 
MI.  The  hearing  will  begin  at  10  am  and 


continue  until  all  testimony  has  been 
presented. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Hormes.  Vehicle  Programs  and 
Compliance  Division,  U.S. 
Environmental  Protection  Agency. 
National  Vehicle  and  Fuel  Emissions 
Laboratory,  2565  Plymouth  Road,  Ann 
Arbor,  MI  48105.  Telephone  (313)  668- 
4502. 

SUPPLEMENTARY  INFORMATKM: 

Electronic  Availability 

The  preamble  and  regulatory  language 
are  available  electronically  on  the 
Technology  Transfer  Network  (TTN),  an 
electronic  bulletin  board  system 
operated  by  EPA's  Office  of  Air  Quality, 
Plaiming  and  Standards.  Users  are  able 
to  access  and  download  TTN  files  of 
their  first  call.  After  logging  on  to  TTN, 
to  navigate  through  the  system  for  the 
files  of  interest,  the  user  must  enter  the 
appropriate  command  at  each  of  a  series 
of  menus.  The  steps  required  to  access 
information  on  this  rulemaking  are 
listed  below.  The  service  is  free  of 
charge,  except  for  the  cost  of  the  phone 
call.  TTN  bulletin  board  system:  (919) 
541-5742  (1200-14400  pbs,  no  parity,  8 
data  bits,  1  stop  bit) 
Voice  Helpline:  (919)  541-5384 
Internet  access  address:  TELNET 

ttnbbs.rtpnc.epa.gov. 
Off-line:  Mondays  from  8:00  AM  to 

12:00  Noon  ET. 

1.  Technology  Transfer  Network  Top 
Menu  <T>  GATEWAY  TO  TTN 
TECHNICAL  AREAS  (Bulletin  Boards); 
Command:  T. 

2.  TTN  TECHNICAL  INFORMATION 
AREAS:  <M>  OMS— Mobile  Sources 
Information;  Command:  M. 

3.  OMS  BBS— MAIN  MENU:  <K> 
Rulemaking  &  Reporting;  Command:  K. 

4.  Hi  Lig^t  Duty;  File  Area  2  LD 
VEHICLE  DURABILITY. 

At  this  stage,  the  system  will  list  all 
available  files.  To  download  a  file, 
select  a  transfer  protocol  which  will 
match  the  terminal  software  on  your 
own  computer,  then  set  your  own 
software  to  receive  the  €ie  using  that 
same  protocol. 

ff  unfamiliar  with  handling 
compressed  (i.e.  ZIP'ed)  files,  go  to  the 
TTN  top  menu.  System  Utilities 
(Command:  1)  for  information  and  the 
necessary  program  to  download  in  order 
to  unZIP  the  files  of  interest  after 
downloading  to  your  computer.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  the  TTN  BBS . 
with  the  <G>oodbye  command. 

Internet  Access:  The  preamble, 
regulatory  language  and  regulatory 
support  document  are  also  available 


electronically  from  the  following  EPA 

internet  sites: 

World  Wide  Web:  http://wvkrw.epa.gov/ 

OMSWWW/ 
Gopher:  gopher://gopher.epa.gov/ 
Follow  menus  for  Offices/ Air/OMS 
FTP:  ftp://ftp.epa.gov/ 
Change  Directory  to  pub/gopher/OMS 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

L  Background 

On  January  12. 1993,  the  Agency 
published  interim  procedures  for  motor 
vehicle  manufiactiuers  to  use  in 
demonstrating  compliance  with 
emission  standards  for  light-duty 
vehicles  and  light-duty  Mucks  (58  FR 
3994).  That  rule,  referred  to  hereafter  as 
the  "RDP-I"  rule,  made  the  interim 
procedures  applicable  to  model  years 
1994  through  1996,  but  not  thereafter. 

The  Agency  initially  planned  to 
promulgate  a  separate  durability 
regulation,  hereafter  referred  to  as  "RDP 
n"  which  was  to  become  effective 
beginning  with  the  1997  model  year. 
However,  that  became  impractical  due 
to  lead  time  constraints  for 
manufactiuers  wishing  to  certify 
vehicles  in  that  model  year  and  the 
uncertainty  that  sufficient  lead  time 
existed  for  implementation  in  the  1998 
model  year  as  well. 

ConsequenUy,  the  Agency 
promulgated  a  direct  final  rule  which 
extended  the  applicability  of  the  RDP- 
I  interim  rulemaking  through  model 
year  1998  (59  FR  36368).  This  was 
intended  to  provide  manufactm-ers  with 
timely  notice  of  the  regulations 
applicable  for  certifying  vehicles 
through  model  year  1998  while  EPA 
continued  work  on  preparing  and 
finalizing  further  technical  and 
procedural  improvements  to  the  RDP  D 
program.  While  work  on  the  RDP-II  rule 
proceeded,  various  new  events  and 
actions  precluded  the  timely  completion 
of  this  project.  In  particular,  in  1995  the 
Agency  undertook  an  initiative  to  revise 
the  current  vehicle  compliance  program, 
including  the  RDP-I  durability 
protocols.  The  revisions  would  be 
implemented  via  new  compliance 
program  regulations  which  are  projected 
to  become  effective  with  the  2000  model 
year.  These  regulations  would  replace 
the  RDP-I  interim  procedures  as  well  as 
other  activities  associated  with  vehicle 
compliance.  Because  these  regulations 
are  still  in  the  development  stage,  it  is 
not  possible  to  provide  manufacturers 
with  a  firm  effective  date.  Therefore,  the 


Agency  believes  today's  proposal  of 
indefinitely  extending  the  existing  RDP- 
I  regulations  will  satisfy  the  industry's 
ne^  to  plan  its  durability  programs  and 
will  retain  the  current  durability  options 
which  can  be  improved  upon  in  future 
rulemaking  actions. 

IL  Environmental  Effects  and  Economic 
Impacts 

A.  Economic  Impacts 

This  proposal  extends  an  existing 
program  without  modification,  and  as 
such,  the  Agency  does  not  expect  any 
new  economic  impacts  over  and  above 
those  described  in  the  interim 
rulemaking.  In  general,  the  RDP-I 
interim  rulemaking  projected  annual 
cost  savings  with  respect  to  the 
previously  existing  program  of 
approximately  $8.6  million,  and 
although  this  number  is  highly 
dependent  upon  the  interaction  of 
several  variables,  all  modeled  scenarios 
resulted  in  some  level  of  savings.  A 
complete  description  of  those  impacts  is 
contained  in  58  FR  3994  (January  12, 
1993). 

B.  Environmental  and  Cost-Benefit 
Impacts 

The  RDP  I  rulemaking  revised  testing 
and  administrative  procedures 
necessary  to  determine  the  compliance 
of  light-duty  vehicles  and  light-duty 
trucks  with  the  Tier  1  eiflission 
standards  promulgated  in  June  1991. 
and  no  environmental  benefit  was 
claimed  over  and  above  that  already 
accounted  for  in  the  Tier  1  rule.  Today's 
proposal  will  similarly  claim  no 
environmental  benefit  A  d§tailed 
disciission  of  the  Tier  1  environmental 
impacts  can  be  found  in  56  FR  25734 
(June  5. 1991). 

nL  Public  Participation 

The  Agency  originally  published  this 
proposal  as  a  direct  final  rule  because  it 
viewed  it  as  non-controversial  and 
anticipated  no  adverse  pubUc 
comments.  Because  an  adverse 
comment  was  received,  the  direct  final 
rule  amendments  have  been  removed  in 
a  separate  action  pubhshed  elsewhere  in 
this  issue  of  the  Federal  Register. 

A.  Comments  and  the  Public  Docket 

EPA  welcomes  comments  on  all 
aspects  of  this  proposed  rulemaking. 
Commenters  are  especially  encouraged 
to  give  suggestions  for  changing  any 
aspects  of  the  proposal.  All  comments. 
with  the  exception  of  proprietary 
information  should  be  addressed  to  the 
EPA  Air  Docket  Section,  Docket  No.  A- 
'  93-46  (see  ADDRESSES). 

Conunenters  who  wish  to  submit 
proprietary  information  for 
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consideration  should  clearly  separate 
such  information  from  other  comments 
by  (1)  labeling  proprietary  information 
"Confidential  Business  Information" 
and  (2)  sending  proprietary  information 
direcUy  to  the  contact  person  listed  (see 
FOR  FURTHER  INFORMATION  CONTACT]  and 
not  to  the  public  docket.  This  will  help 
insure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket. 
If  a  commenter  wants  EPA  to  use  a 
submission  labeled  as  confidential 
business  information  as  part  of  the  basis 
for  the  final  rule,  then  a  nonconfidential 
version  of  the  document,  which 
summarizes  the  key  data  or  information, 
should  be  sent  to  the  docket. 

Information  covered  by  a  claim  of 
confldentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  by  the 
procedures  set  forth  in  40  CFR  Part  2. 
If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA,  the  submission  may  be 
made  available  to  the  public  without 
notifying  the  commenters. 

B.  Public  Hearing 

Anyone  wishing  to  present  testimony 
about  this  proposal  at  the  public  hearing 
(see  DATES)  should,  if  possible,  notify 
the  contact  person  (stje  FOR  FURTHER 
INFORMATION  COffTACT)  at  least  five  days 
prior  to  the  day  of  the  hearing.  The 
contact  person  should  be  given  an 
estimate  of  the  thne  required  for  the 
presentation  of  testimony  and 
notification  of  any  need  for  audio/visual 
equipment.  Testimony  will  be 
scheduled  on  a  first  come,  first  served 
basis.  A  sign-up  sheet  will  be  available 
at  the  registration  table  the  morning  of 
the  hearing  for  scheduling  those  who 
have  not  notified  the  contact  earlier  and 
will  be  scheduled  on  a  first  come,  first 
served  basis  following  the  previously 
scheduled  testimony. 

EPA  requests  that  approximately  50 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In 
addition,  EPA  would  find  it  helpful  to 
receive  an  advanced  copy  of  any 
statement  or  material  to  be  presented  at 
the  hearing  in  advance  of  the  scheduled 
hearing  date.  This  is  to  give  EPA  staff 
adequate  time  to  review  such  material 
before  the  hearing.  Advanced  copies 
should  be  submitted  to  the  listed 
contact  person. 

The  omcial  records  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket  Section,  Docket  No.  A-93-24 
(see  ADDRESSES).  The  hearing  will  be 
conducted  informally,  and  technical 
rules  of  evidence  will  not  apply.  A 


written  transcript  of  the  hearing  will  be 
placed  in  the  above  docket  for  review. 
Anyone  desiring  to  purchase  a  copy  of 
the  transcript  should  make  individual 
arrangements  with  the  court  reporter 
recording  the  proceedings. 

IV.  Statutory  Authority 

Authority  for  the  actions  promulgated 
in  this  final  rule  is  granted  to  EPA  by 
sections  202,  203,  205,  206,  207,  208, 
215,  216,  217,  and  301(a),  of  the  Clean 
Air  Act,  as  amended  (42  U.S.C.  7521, 
7522.  7524,  7525,  7541.  7542.  7549. 
7550.  7552,  and  7601(a),  and  5  U.S.C. 
553(b)). 

V.  Administrative  Designation 

Under  Executive  Order  12866,  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and. 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

VI.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of 
19980  requires  federal  agencies  to 
identify  potentially  adverse  impacts  of 
federal  regulations  upon  small  entities. 
The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
amended  these  requirements.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis. 

The  Agency  has  determined  that  this 
action  will  not  have  an  adverse  impact 
on  small  entities.  Moreover,  this 
regulation  does  not  create  any  new 
regulatory  requirements. 


Therefore,  under  section  605  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  I  certify  that  this  regulation  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

VII.  Reporting  and  Recordkeeping 
Requirements 

This  regulation  does  not  impose  any 
new  information  collection 
requirements  and  results  in  no  change 
to  the  currently  approved  collection. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0104. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
,  information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

Vm.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (signed 
into  law  on  March  22.  1995)  requires 
that  EPA  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  federal  mandate  that 
may  result  in  expenditure  by  state, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  of  the  Unfunded  Mandates 
Reform  Act  requires  EPA  to  establish  a 
plan  for  obtaining  input  from  and 
informing,  educating  and  advising  any 
small  governments  diat  may  be 
significanUy  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act.  EPA  must  identify  and 
consider  a  reasonable  number  of 
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regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  EPA  must  select  from  those 
alternatives  the  least  costiy,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  EPA  explains  why 
this  alternative  is  not  selected  or  the 
selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  proposed  rule  is 
expected  to  result  in  the  expenditure  by 
state,  local  and  tribal  governments  or 
the  private  sector  of  less  than  $100 
million  in  any  one  year.  EPA  has  not 
prepared  a  budgetary  impact  statement 
or  specifically  addressed  selection  of  the 
least  costiy.  most  cost-effective  or  least 
burdensome  alternative.  Because  small 
governments  will  not  be  significanUy  or 
uniquely  affected  by  this  rule.  EPA  is 
not  required  to  develop  a  plan  with 
regard  to  small  governments. 

List  of  Subjects  in  40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Labeling.  Motor  vehicle  pollution, 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  4, 1997. 
Carol  M.  Brofvner, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  86  of  chapter  I.  tide  40 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIHCATION  AND  TEST 
PROCEDURES  4  cy 

1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Sees.  202.  203.  205.  206.  207. 
208.  215.  216.  217.  and  301(a).  of  the  Clean 
Air  Act.  as  amended  (42  U.S.C.  7521.  7522, 
7524.  7525.  7541.  7542.  7549.  7550,  7552, 
and  7601(a)). 

§86.094-13    [Amended] 

2.  In  §  86.094-13.  paragraphs  (a)(1), 
(c)(1).  (d)(1).  (e)(1).  and  (0(1)  are 
amended  by  revising  the  words  "1994 
through  1998"  to  read  "1994  and 
beyond". 

$86,094-26    [Amended] 

3.  In  §  86.094-26.  paragraphs  (a)(2). 
(b)(2)(i).  and  (b)(2)(ii)  are  amended  by 
revising  the  words  "1994  through  1998" 
to  read  "1994  and  beyond". 

[FR  Doc.  97-5877  Filed  3-10-97;  8:45  ami 
BNJJNG  CODE  OOW  CO  T 


40  CFR  Part  92 
[FRL-^701-3] 

Emission  Standards  for  Locomotives 
and  Locomotive  Engines 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Public  Hearing  and 
Additional  Information. 

SUMMARY:  EPA  is  changing  the  date  on 
which  it  will  hold  the  public  hearing  for 
the  Notice  of  Proposed  Rulemaking 
(NPRM)  that  proposed  emission 
standards  for  locomotives  and 
locomotive  engines  (published  February 
11.  1997,  62  FR  6365).  EPA  is  also 
providing  public  notice  today  of  the 
availability  of  additional  information 
regarding  test  procedures  for 
locomotives  and  locomotive  engines. 
DATES:  A  public  hearing  will  be  held  on 
April  18,  1997,  starting  at  10:00  a.m. 
Persons  wishing  to  present  oral 
testimony  are  requested  to  notify  EPA 
on  or  before  April  11, 1997  to  allow  for 
an  orderly  scheduling  of  oral  testimony. 
Written  comments  must  be  received  on 
or  before  May  19, 1997. 
ADDRESSES:  Written  comments  are  to  be 
addressed  to:  EPA  Air  and  Radiation 
Docket,  Attention:  Docket  No.  A-94-31, 
Room  M-1500,  Mail  Code  6102,  U.S. 
EPA,  401  M  Sti«et.  SW.,  Washington  DC 
20460. 

A  public  hearing  for  the  NPRM  will 
be  held  at  the  Clarion  Hotel  (313-665- 
4444],  which  is  located  at  2900  Jackson 
Road,  Ann  Arbor,  Michigan. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  this  rulemaking  contact: 
Charles  Moulis.  U.S.  EPA,  Engine 
Programs  and  Compliance  Division, 
2565  Plymouth  Road.  Ann  Arbor.  MI 
48105;  Telephone:  (313)  741-7826,  Fax: 
(313)  741-7816.  Requests  for  hard 
copies  of  the  rulemaking  documents 
should  be  directed  to  Carol  Connell  at 
(313) 668-4349. 

SUPPLEMENTARY  INFORMATION: 

Test  Procedures 

EPA  proposed  emissions  standards 
and  test  procedures  for  new  locomotives 
and  new  engines  used  in  locomotives  on 
February  11,  1997  62  FR  6365.  Today, 
EPA  is  announcing  the  release  of 
additional  test  procedure  information. 
The  Agency  has  determined  that  it 
would  be  beneficial  for  the  public  to 
made  aware  of  this  information,  and 
thus  has  placed  copies  of  this 
information  in  the  public  docket  for  this 
rulemaking.  Included  in  this 
information  is  an  EPA  staff-level 
document  detailing  a  variation  of  the 
proposed  set  of  test  procedures.  This 


variation  is  being  considered  by  EPA 
staff  for  incorporation  in  the  final  rule 
for  the  control  of  emissions  from  new 
locomotives  and  new  engines  used  in 
locomotives.  It  should  be  noted  that  the 
information  being  made  available  today 
is  not  expected  to  significanUy  affect 
EPA's  assessment  of  the  environmental 
benefits  or  the  cost  of  compliance. 

Request  for  Comments 

Interested  parties  may  submit  written 
comments  (in  triplicate  if  possible)  for 
EPA  consideration.  The  comments  are 
to  be  addressed  to:  EPA  Air  and 
Radiation  Docket,  Attention:  Docket  No. 
A-94-31,  Room  M-1500,  Mail  Code 
6102,  U.S.  EPA,  401  M  Sti^et.  SW.. 
Washington  DC  20460.  Should  a 
commenter  wish  to  provide  confidential 
business  information  (CBI)  to  EPA.  such 
CBI  should  NOT  be  included  with  the 
information  sent  to  the  docket.  Materials 
sent  to  the  docket  should,  however, 
indicate  that  CBI  was  provided  to  EPA. 
One  copy  of  CBI.  along  with  the 
remainder  of  the  written  comments, 
should  be  sent  to  Charles  Moulis  at  the 
address  provided  in  FOR  FURTHER 
INFORMATION  CONTACT. 

EPA  will  also  accept  oral  comments  at 
the  hearing  for  the  previously  published 
NPRM.  Any  person  desiring  to  present 
testimony  regarding  this  proposal  at  the 
public  hearing  (see  DATES)  should,  if 
possible,  notify  the  contact  person  listed 
above  of  such  intent  at  least  seven  days 
prior  to  the  day  of  the  hearing  to  allow 
for  orderly  scheduling  of  the  testimony. 
The  contact  person  should  also  be 
provided  an  estimate  of  the  time 
required  for  the  presentation  of  the 
testimony  and  notification  of  any  need 
for  audio/visual  equipment.  It  is 
suggested  that  sufficient  copies  of  the 
statement  or  material  to  be  presented  be 
brought  to  the  hearing  for  distribution  to 
the  audience.  In  addition,  it  will  be 
helpful  for  EPA  to  receive  an  advance 
copy  of  any  statement  or  material  to  be 
presented  at  the  hearing  prior  to  the 
scheduled  hearing  date,  in  order  for 
EPA  staff  to  give  such  material  full 
consideration.  Such  advance  copies 
should  be  submitted  to  the  contact 
person  listed  above.  The  official  record 
of  the  hearing  will  be  kept  open  for  30 
days  following  the  hearing  to  allow 
submission  of  rebuttal  and 
supplementary  testimony.  All  such 
submittals  should  be  directed  to  the 
EPA  Air  Docket  Section.  Docket  No.  A- 
94-31  (see  ADDRESSES). 

AYailability  of  Documents 

The  additional  test  procedure 
information,  as  well  as  the  previously 
published  NPRM  (and  related 
documents),  are  available  in  the  public 
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docket  as  described  under  ADDRESSES 
above  and  are  also  available 
electronically  via  the  internet  and  on 
the  Technology  Transfer  Network 
(TTN).  which  is  an  electronic  bulletin 
board  system  (BBS)  operated  by  EPA's 
Office  of  Air  Quality  Planning  and 
Standards.  The  docket  is  open  for  public 
inspection  from  8:00  a.m.  until  5:30 
p.m.  Monday  through  Friday,  except  on 
government  holidays.  As  provided  in  40 
CFR  Part  2,  a  reasonable  fee  may  be 
charged  for  copying  docket  materials. 
The  TTN  service  is  free  of  charge, 
except  for  the  cost  of  the  phone  call. 
Users  are  able  to  access  and  download 
TTN  files  on  their  first  call  using  a 
personal  computer  and  modem  per  the 
following  information: 
TTN  BBS:  919-541-5742  (1200-14400 
bps.  no  parity.  8  data  bits,  1  stop  bit) 
Voice  Helpline:  919-541-5384 
TELNET  ttnbb8.rtpnc.epa.gov 
Off-line:  Mondays  from  8:00  AM  to 
12:00  Noon  ET 

A  user  who  has  not  called  TTN 
previously  will  first  be  required  to 
answer  some  basic  informational 
questions  for  registration  purposes. 
After  completing  the  registration 
process,  proceed  through  the  following 
menu  choices  from  the  Top  Menu  to 
access  information  on  this  rulemaking. 
<T>  GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
<M>  OMS — Mobile  Sources  Information 
<K>  Rulemaking  &  Reporting 
<6>  Non-Road 

<3>  File  area  #3. ..Locomotive  Emission 
Standards 

At  this  p)oint,  the  system  will  list  all 
available  files  in  the  chosen  category  in 
reverse  chronological  order  with  brief 
descriptions.  To  download  a  file,  select 
a  transfer  protocol  that  is  supported  by 
the  terminal  software  on  your  own 
computer,  then  set  your  own  software  to 
receive  the  file  using  that  same  protocol. 
If  unfamiliar  with  handling  compressed 
(i.e.  ZIP'ed)  files,  go  to  the  TTN  top 
menu.  System  Utilities  (Command:  1) 
for  information  and  the  necessary 
program  to  download  in  order  to  unZIP 
the  files  of  interest  after  downloading  to 
your  computer.  After  getting  the  files 
you  want  onto  your  computer,  you  can 
quit  the  TTN  BBS  with  the  <G>oodbye 
conunand.  Please  note  that  due  to 
differences  between  the  software  used  to 
develop  the  document  aqjj  the  software 
into  which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

Rulemaking  documents  may  be  found 
on  the  internet  as  follows: 

World  Wide  Web 
http://www.epa.gov/omswww 


FTP 

ftp://ftp.epa.gov  Then  CD  to  the  /pub/ 
gopher/OMS/  directory 

Gopher 
gopher://gopher.epa.gov:70/ll/Offices/ 

Air/OMS 

Alternatively,  go  to  the  main  EPA 
gopher,  and  follow  the  menus: 
gopher.epa.gov 
EPA  Offices  and  Regions 
Office  of  Air  and  Radiation 
Office  of  Mobile  Sources 

List  of  Subjects  in  40  CFR  Part  92 

Environmental  protection.  Air 
pollution  control.  Railroads.  Reporting 
and  recordkeeping  requirements. 

Dated:  March  3. 1997. 
Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

|FR  Doc.  97-6210  Filed  3-10-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  225,  242,  and  252 

[DFARS  CaM  96-0020] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Duty-Free 
Entry 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comment. 


SUMMARY:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  clarify 
giiidance  regarding  duty-free  entry  of 
supplies  and  implementation  of  the 
North  American  Free  Trade  Agreement 
(N/^FTA). 

DATES:  Comment  date:  Comments  on  the 
proposed  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  May  12. 1997.  to  be  considered 
in  the  formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council.  Attn: 
Ms.  Amy  Williams.  PDUSD 
(A&T)DP(DAR).  IMD  3D139.  3062 
Defense  Pentagon,  Washington.  DC 
20301-3062.  Telefax  number  (703)  602- 
0350.  Please  cite  DFARS  Case  96-D020 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amy  Williams  (703)  602-0131. 


SUPPLEMENTARY  INFORMATION: 
A.  Background 

This  proposed  rule  does  not 
constitute  a  change  in  policy.  It  is 
intended  to  clarify  and  consistently 
apply  the  existing  policy  regarding 
duty-fi-ee  entry  of  supplies  under  DoD 
contracts.  DoD  generally  waives  duty  on 
defense  supplies  (end  products  or 
components)  from  qualifying  countries; 
on  eligible  products  subject  to  the  Trade 
Agreements  Act  or  the  North  American 
Free  Trade  Agreement;  and  on  other 
foreign  supplies  if  the  cost  of  processing 
the  dufy-free  entry  certificates  will  not 
exceed  the  amounhof  dufy  that  would 
be  psud.  This  proposed  rule  more 
accurately  focuses  the  prescriptions  for 
use  of  duty-fi«e  entry  clauses;  limits  the 
required  listing  of  supplies  under  the 
clause  at  252.225-7008,  Supplies  to  be 
Accorded  Duty-Free  Entry,  to  foreign 
end  products  that  are  neither  qualifying 
country  supplies  nor  eligible  end 
products;  adds  an  Alternate  I  to  the 
clause  at  252.225-7035.  Buy  American 
Act-North  American  Free  Trade 
Agreement  Implementation  Act-Balance 
of  Payments  Program  Certificate,  for 
contracts  under  $50,000,  and  expands 
Alternate  I  of  the  clause  at  252.225- 
7036.  North  American  Free  Trade 
Agreement  Implementation  Act,  to 
clarify  that,  when  under  $50,000.  the 
offered  price  of  Mexican  end  products 
must  include  any  applicable  duty; 
expands  the  clause  at  252.225-7037, 
Dufy-Free  Entry-Eligible  End  Products, 
to  cover  all  eligible  end  products,  not 
only  NAFTA  country  supplies;  and 
clarifies  that  notification  to  the 
Commander.  Defense  Contract 
Management  Command,  is  not  required 
in  those  instances  where  shipments  are 
consigned  to  a  contractor's  plant  and  no 
dufy-fr«e  entry  certificate  is  required. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq.. 
because  it  does  not  constitute  a  change 
in  policy  but  is  a  clarification  of 
implementing  procedures  pertaining  to 
duty-frBe  entry  of  supplies  and  the 
North  American  Free  Trade  Agreement. 
Comments  are  invited  frt)m  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  96-D020  in 
correspondence. 
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C.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  impose 
any  new  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501.  et  seq.  The 
information  collection  requirements 
contained  in  the  clause  at  DFARS 
252.225-7003  are  approved  under  OMB 
Clearance  Number  0704-0187;  the  other 
information  collection  requirements 
contained  in  DFARS  Part  225  and  the 
associated  clauses  in  Part  252  are 
approved  under  OMB  Cletuance 
Number  0704-0229.  It  is  estimated  that 
the  clarifying  amendments  proposed  In 
this  rule  will  result  in  a  reduction  of 
486.000  hours  in  the  paperwork  burden 
approved  under  OMB  Clearance 
Number  0704-0187.  and  a  reduction  of 
8,200  hours  in  the  paperwork  burden 
approved  under  OMB  Clearance 
Number  0704-0229. 

List  of  Subjects  in  48  CFR  Parts  225. 
242.  and  252 

Government  procurement. 
Michele  P.  Peterson. 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Parts  225,  242,  and 
252  are  proposed  to  be  amended  as 
follows: 


1.  The  authorify  citation  for  48  CFR 
Parts  225,  242,  and  252  continues  to 
read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.105  is  amended  by 
revising  the  introductory  text;  by 
removing  paragraph  (3);  by 
redesignating  paragraphs  (1)  AND  (2)  as 
paragraphs  (2)  and  (3),  respectively;  by 
adding  a  Uew  paragraph  (1);  by  revising 
newly  designated  paragraphs  (2)  and  (3) 
in  the  introductory  text;  by  revising 
newly  designated  paragraph  (3)  (ii);  and 
by  revising  Examples  2  and  3  of  Table 
25-1  to  read  as  follows: 

225.105    Evaluating  offers. 

Use  the  following  procedures  instead 
of  those  in  FAR  25.105.  For  additional 
procedures  relating  to  evaluation  of 
offers,  see  225.303(b)  Balance  of 
Payments  Program),  225.603  (customs 
and  duties),  and  225.872-4  (qualifying 
country  soiut:es). 

(1)  Treat  offers  of  eligible  end 
products  under  acquisitions  subject  to 
the  Trade  Agreements  Act  or  NAFTA  as 
if  they  were  qualifying  country  offers. 
As  used  in  this  section,  the  term 
"nonqualifying  country  offer"  also  may 

Table  25-1  .—Evaluation 


apply  to  an  offer  that  is  not  an  eligible 
offer  under  a  trade  agreement  (see 
Example  4  of  Table  25-1.  Evaluation). 

(2)  Except  as  provided  in  paragraph 
(3)  of  this  section,  evaluate  offers  by 
adding  a  50  percent  factor  to  the  price 
(including  duty)  of  each  nonqualifying 
country  offer  (see  Example  1  of  Table 
25-1 ,  Evaluation). 

•  *        •         •        * 

(3)  When  application  of  the  factor 
would  not  resiilt  in  the  award  of  a 
domestic  end  product,  i.e..  when  no 
domestic  offers  are  received  (see 
Example  3  of  Table  25-1 ,  Evaluation)  or 
when  a  qualifying  country  offer  is  lower 
than  the  domestic  offer  (see  Example  2 
of  Table  25-1 ,  Evaluation),  evaluate 
nonqualifying  country  offers  vrithout 
the  50  percent  factor. 

•  •        •        •        • 

(ii)  If  dufy  is  not  to  be  exempted, 
evaluate  the  nonqualifying  country  offer 
inclusive  of  dufy.  (See  Examples  2  and 
3,  Alternate  I,  of  Table  25-1, 
Evaluation.) 


EXAMPLE  2 


Alternate  I:  Duty  Not  Exempted  for  Nonqualifying  Country  Offers: 

Nonqualifying  Country  Offer  (including  $100  duty)  $6,000 

Domestic  Offer .". 8,500 

Qualifying  Country  Offer _ _.  7,800 

Award  on  Nonqualifying  Country  Offer.  Since  the  qualifying  country  offer  is  lower  than  the  domestic  offer,  ttie  nonqualifying  country  offer  is 

evaluated  without  the  factor.  Since  duty  is  not  being  exempted  for  nonqualifying  country  offers,  the  offer  is  evaluated  and  award  is  made  at  the 

price  inclusive  of  duty  ($6,000). 

Alternate  II:  Duty  Exempted: 

Nonqualifying  Country  Offer „.. _ „ $880,500 

Domestic  Offer _ ^ _ „ „.  950.000 

Qualifying  Country  Offer „ 880.000 

Award  on  Nonqualifying  Country  Offer.  Again,  the  qualifying  country  offer  is  tower  than  the  domestic  offer.  The  nonqualifying  country  offer  is, 

therefore,  evaluated  without  the  factor.  Since  duty  is  being  exempted  for  nonqualifyirig  country  offers,  tfie  duty  identified  by  ttie  offeror  is  sut>- 

tracted  from  the  offered  price,  which  is  evaluated  and  awarded  at  $879,500. 


EXAMPL£3 


Alternate  I:  Duty  Not  Exempted  for  f<tonqualifying  Country  Offers: 

Nonqualifying  Country  Offer  finduding  $150  duty)  $9,600 

Qualifying  Country  Offer ;v^. „ 9.500 

Award  on  Qualifying  Country  Offer.  Since  no  domestic  offers  are  received,  the  nonqualifying  country  offer  is  evaluated  wittiout  the  evaluatioo 
factor.  SirKe  duty  is  not  being  exempted  and  would  be  paid  by  the  Government,  the  norx)ualifying  country  offer  is  evaluated  inclusive  of  duty. 
Alternate  II:  Duty  Exempted: 

Nonqualifying  Country  Offer  (including  $1,000  duty)  _ _ $880,500 

Qualifying  Country  Offer „ _ „ 880.000 

Award  on  Nonqualifying  Country  Offer.  Since  no  domestic  offers  are  received,  the  nonqualifying  country  offer  is  evaluated  witfKXJt  the  evalua- 
tion factor.  Since  duty  is  being  exempted,  duty  is  subtracted  from  the  nonqualifying  country  offer,  which  is  evaluated  and  awarded  at  $879,500. 


225.109-70    [Amended] 

3.  Section  225.109-70  is  amended  by 
removing  paragraph  (b)  and  by 


redesignating  paragraph  (c)  as  paragraph 


4.  Section  225.408  is  amended  by 
redesignating  paragraph  (a)(3)  as 


11144  Federal  Register  /  Vol.  62.  No.  47  /  Tuesday.  March  11.  1997  /  Proposed  Rules 


paragraph  (a)(3)(A).  and  by  adding 
paragraph  (a)(3)(B)  to  read  as  follows: 

225.408    Solicttation  provisions  and 
contract  clauses. 

(a)  *  •  - 

(3)  *  •  * 

{B)(i)  Use  the  basic  provision  when 
the  basic  clause  at  252.225-7036  is 
used. 

(ii)  Use  the  provision  with  its 
Alternate  I  when  the  clause  at  252.225- 
7036  is  used  with  its  Alternate  I. 

•  •        ^        *        • 

5.  Section  225.602  is  amended  by 
revising  the  introductory  text  of 
paragraph  (3)  to  read  as  follows: 

225.602  [Amended] 

•  *         •         *         • 

(3)  Unless  the  supplies  are  entitled  to 
duty-free  treatment  under  a  special 
category  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (e.g.,  the 
Caribbean  Basin  Economic  Recovery  Act 
or  NAFTA),  or  unless  the  supplies 
already  have  entered  into  the  customs 
territory  of  the  United  States  and  duty 
already  has  been  paid,  DOD  will  issue 
duty-free  entry  certificates  for — 
»        •        »        •        » 

6.  Section  225.603  is  amended  by 
redesignating  the  text  preceding 
paragraph  (b)  as  paragraph  (a),  and  by 
revising  it  to  read  as  follows: 

225.603  Procedures. 

(a)  General. 
(i)  Preawasd. 

(A)  Unless  duty  was  paid  prior  to 
submission  of  the  offer,  an  offer  of 
domestic  end  products  with  no 
nonqualifying  country  components,  an 
offer  of  qualifying  country  end  products, 
or  an  offer  of  eligible  products  under  the 
Trade  Agreements  Act  or  NAFTA, 
should  not  include  duty. 

(B)  Offers  of  U.S.  made  end  products 
with  nonqualifying  country 
components,  and  offers  that  are  neither 
qualifying  country  offers  not  offers  of 
eligible  products  under  a  trade 
agreement,  should  contain  applicable 
duty. 

(C)  Apply  the  evaluation  procedures 
for  the  Buy  American  Act  in  accordance 
with  225.105. 

(ii)  Award.  Exclude  duty  from  the 
contract  price  for  supplies  (end 
products  or  components)  that  are  to  be 
accorded  duty  free  entry.  If  duty-free 
entry  is  granted  to  the  successful  offeror 
in  accordance  with  the  clause  at  FAR 
52.225-10,  Duty-free  Entry,  and  the 
clause  at  252.225-7003.  Information  for 
Duty-Free  Entry  Evaluation,  request  that 
the  offeror  provide  the  list  of  foreign 
supplies  that  are  subject  to  such  duty- 
bee  entry,  and  list  such  supplies  in  the 


contract  clause  at  252.225-7008. 
Supplies  to  be  Accorded  Duty  Free- 
Entry. 

(iii)  Postward. 

(A)  Issue  duty-free  entry  certificates 
for  all  qualifying  country  supplies  in 
accordance  with  the  policy  at 
225.602(3)(i)  and  the  clause  at  252.225- 
7009.  Dufy-Free  Entry-Qualifying 
Country  Supplies  (End  Products  and 
Componeuts);  for  all  eligible  products 
subject  to  trade  agreements  in 
accordance  with  the  policy  at 
225.602(3)(ii)  and  the  clause  at  252.225- 
7037.  Dufy-Free  Entry-Eligible  End 
Products;  and  for  other  foreign  supplies 
in  accordance  with  the  policy  at 
225.602(3)(iii)  on  contracts  containing 
the  clause  at  FAR  52.225-10,  Duty-Free 
Entry,  or  (following  to  the  extent 
practicable  the  procedures  required  by 
the  clause  at  FAR  52.225-10.  Duty-Free 
Entry,  and  the  clause  252.225-7010. 
Duty-Free  Entry-Additional  Provisions) 
on  other  contracts — 

(1)  That  fall  within  one  of  the 
following  categories: 

(i)  Ehrect  purchases  of  foreign 
supplies  imder  a  DOD  prime  contract, 
whether  title  passes  at  point  of  origin  or 
at  destination  in  the  United  States; 
provided  the  contract  states  that  the 
final  price  is  exclusive  of  duty. 

(if)  Purchases  of  foreign  supplies  by  a 
domestic  prime  contractor  under  a  cost- 
reimbursement  fype  contract  or  by  a 
cost-reimbursement  type  subcontractor 
(where  no  fixed-price  prime  or  fixed- 
price  subcontract  intervenue  between 
the  purchaser  and  the  Government), 
whether  title  passes  at  point  of  origin  or 
at  destination  in  the  United  States.  If  a 
fixed-price  prime  or  fixed-price 
subcontract  intervenes,  follow  the 
criteria  stated  in  paragraph  (a){iii)(A)fl j 
(iii)  of  this  section. 

(iii)  Pvuchases  of  foreign  supplies  by 
a  fixed-price  domestic  prime  contractor, 
a  fixed-price  subcontractor,  or  a  cost- 
fype  subcontractor  where  a  fixed-price 
prime  contract  or  fixed-price 
subcontract  interevenes;  provided  the 
fixed-price  prime  contract  and,  where 
applicable,  fixed-price  subcontract 
prices  are,  or  are  amended  to  be, 
exclusive  of  duty; 

(2)  For  which  the  supplies  so 
purchased  will  be  delivered  to  the 
Government  or  incorporated  in 
Government-owned  property  or  in  an 
end  product  to  be  furnished  to  the 
Government;  and  duty  will  be  paid  if 
such  supplies  or  any  portion  thereof  are 
used  for  other  than  the  performance  of 
the  Government  contract  or  disposed  of 
other  than  for  the  benefit  of  the 
Government  in  accordance  with  the 
contract  terms;  and 


(3)  For  which  such  acquisition  abroad 
is  authorized  by  the  terms  of  the 
contract,  the  subcontract,  or  by  the 
contracting  officer. 

(B)  Under  a  fixed-price  contract, 
negotiate  an  equitable  reduction  in  the 
contract  price  if  duty-free  entry  is 
granted  for  any  nonqualifying  country 
component  not  listed  in  the  Schedule  as 
duty-free,  even  if  contract  award  was 
based  on  furnishing  a  domestic 
component  or  a  qualifying  country 
component. 
*        •        •        *        * 

7.  Section  225.605-70  is  revised  to 
read  as  follows: 

225.605-70    Additional  solicitation 
provisions  and  contract  clauses. 

(a)  Use  the  clause  at  252.225-7009. 
Duty-Free  Entry-Qualifying  Country 
Supplies  (End  Products  and 
Components),  in  solicitations  and 
contracts  for  supplies  and  in 
solicitations  and  contracts  for  services 
involving  the  furnishing  of  supplies, 
except  for  solicitations  and  contracts  for 
supplies  for  exclusive  use  outside  the 
United  States. 

(b)  Use  the  clause  at  252.225-7037, 
Duty-Free-Entry  Eligible  End  Products, 
in  solicitations  and  contracts  for 
supplies  and  services  when  the  clause  at 
252.225-7007,  Trade  Agreements,  or  the 
clause  at  252.225-7036.  North  American 
Free  Trade  Agreement  Implementation 
Act,  is  used. 

(c)  Use  the  clause  at  252.225-7010, 
Duty-Free  Entry-Additional  Provisions, 
in  solicitations  and  contracts  that 
include  the  clause  at  FAR  52.225-10. 
Duty-Free  Entry. 

(d)  Use  the  provision  at  252.225- 
7003.  Information  for  Duty-Free  Entry 
Evaluation,  in  solicitations  that  include 
the  clause  at  FAR  52.225-10,  Duty-Free 
Entry. 

(e)  Use  the  clause  at  252.225-7008. 
Supplies  to  be  Accorded  Duty-Free 
Entry,  in  solicitations  and  contracts  that 
provide  for  duty-free  entry  and  that 
include  the  clause  at  FAR  52.225-10, 
Duty-Free  Entry. 

PART  242— CONTRACT 
ADMINISTRATION 

8.  Section  242.302  is  amended  by 
revising  paragraph  (a)(19)  to  read  as 
follows: 

242.302    Contract  administration  functions. 

(a)    •   •   • 

(19)  Also  negotiate  and  issue  contract 
modifications  reducing  contract  prices 
in  connection  with  the  provisions  of 
paragraph  (b)  of  the  clause  at  FAR 
52.225-10,  Duty-Free  Entry. 
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PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

9.  Section  252.212-7001  is  amended 
in  paragraph  (b)  of  the  clause  by 
revising  the  entries  "252.225-7001"  and 
"252.225-7036"  to  read  as  follows: 

252.212-7001    Contract  terms  and 
conditions  required  to  implement  statutes 
or  Executive  Orders  applicable  to  I3efense 
acquisitions  of  commercial  items. 


(b)*  *  • 

252.225-7001     Buy  American  Act 

and  Balance  of  Pajrments  Program  (41 
U.S.C.  lOa-lOd.  E.O.  10582). 


pursuant  to  the  Duty-Free  Entry -Qualifying 
Country  Supplies  (End  Products  and 
Components)  clause  or.  if  applicable,  the 
Duty-Free  Entry-Eligible  End  Products  clause 
of  this  solicitation? 


.252.225-7036  North  American  Free 


Trade  Agreement  Implementation  Act 
(19  U.S.C.  3301  note).  ( Alternate  I) 

•  •         •         •         * 

10.  Section  252.225-7001  is  amended 
by  revising  in  the  clause  the  first 
sentence  of  paragraph  (c),  and  by 
revising  paragraph  (d)  to  read  as 
follows: 

252.225-7001    Buy  American  Act  and 
Balance  of  Payments  Program. 

***** 

(c)  The  Contractor  agrees  that  it  will 
deliver  only  domestic  end  products  unless, 
in  its  offer,  it  specified  delivery  of  other  end 
products  in  the  Buy  American  Act — Balance 
of  Payments  Program  Certificate,  the  Buy 
American  Act — Trade- Agreements — Balance 
of  Payments  Program  Certificate,  or  the  Buy 
American  Act — North  American  Free  Trade 
Agreement  Implementation  Act — Balance  of 
Payments  Program  Certificate.  •  *   * 

(d)  The  offered  price  of  qualifying  country 
end  products  should  not  include  custom  fees 
or  duty.  The  offered  price  of  nonqualifying 
country  end  products,  and  products 
manufactured  in  the  United  States  that 
contain  nonqualifying  country  components, 
must  include  all  applicable  duty.  The  award 
price  will  not  include  duty  for  end  products 
or  components  that  are  to  be  accorded  duty- 
free entry.  Generally,  when  the  Buy 
American  Act  is  applicable,  each 
nonqualifying  country  offer  is  adjusted  for  its 
purpose  of  evaluation  by  adding  50  percent 
of  the  offer,  inclusive  of  duty. 

(End  of  clause) 

11.  Section  252.225-7003  is  amended 
by  revising  the  introductory  text;  by 
revising  the  clause  in  paragraph  (a)  and 
by  removing  paragraph  (d).  The  revised 
text  reads  as  follows: 

252.225-7003    Information  for  duty-free 
entry  evaluation. 

As  prescribed  in  252.605-70(d),  use 
the  following  provision: 

•  •         *        •        • 

(a)  Is  the  offer  based  on  furnishing  any 
supplies  (i.e..  end  items,  components,  or 
material)  of  foreign  origin  other  than  those 
for  which  duty-free  entry  is  to  be  accorded 


Yes( 


) 


No( 


) 


12.  Section  252.225-7007  is  amended 
by  revising  paragraph  (d)  of  the  clause 
to  read  as  follows: 

252.225-7007    Trade  Agreements. 

***** 

(d)  the  offered  price  of  qualifying  coimtry 
end  products  and  the  offered  price  of 
designated  country  end  products,  NAFTA 
country  end  products,  and  Caribbean  Basin 
country  end  products  for  line  items  subject 
to  the  Trade  Agreements  Act,  or  the  North 
American  Free  Trade  Agreement 
Implementation  Act,  should  not  include 
custom  fees  or  duty.  The  offered  price  of  end 
products  listed  under  paragraph  (c)(2)(vi)  of 
the  Buy  American  Act-Trade  Agreements- 
Balanced  of  Payments  Program  Certificate 
provision  of  the  solicitation,  or  the  offered 
price  of  U.S.  made  end  products  that  contain 
nonqualifying  country  components,  must 
include  all  applicable  duty.  The  award  price 
will  not  include  duty  for  end  products  or 
components  that  are  to  be  accorded  duty-free 
entry.  Generally,  each  ofEer  of  a  U.S.  made 
end  product  that  does  not  meet  the  definition 
of  "domestic  end  product"  is  adjusted  for  the 
purpose  of  evaluation  by  adding  50  percent 
of  the  offered  price,  inclusive  of  duty. 
(End  of  clause] 

13.  Section  252.225-7008  is  revised  to 
read  as  follows: 

252.225-7008    Supplies  to  be  accorded 
duty-free  entry. 

As  prescribed  in  225.605-70(e).  use 
the  following  clause: 

Supplies  To  Be  Accorded  Duty-Free  Entry 

In  accordance  with  paragraph  (b)  of  the 
Duty-Free  Entry  clause  of  this  contract,  in 
addition  to  duty-free  entry  for  all  qualifying 
country  supplies  (end  products  and 
components)  and  all  eligible  end  products 
subject  to  applicable  trade  agreements  (if  this 
contract  contains  the  Trade  Agreements 
clause  or  the  North  American  Free  Trade 
Agreement  Implementation  Act  clause),  the 
following  foreign  end  products  that  are 
neither  qualifying  country  end  products  nor 
eligible  end  products  under  a  trade 
agreement,  and  the  following  nonqualifying 
country  components,  are  accorded  duty-free 
entry: 


(End  of  clause) 

14.  Section  252.225-7009  is  amended 
by  revising  the  section  tide, 
introductory  text,  clause  tiUc,  and 
paragraphs  (b).  (c)(0(2)(iv),  (f)(2)(vii). 
and  (g)(1)  to  read  as  follows: 


252.225-7009    Duty-free  entry-qualifying 
country  supplies  (end  products  and 
components). 

As  prescribed  in  225.605-70(a),  use 
the  following  clause: 

Duty-Free  Entry — Qualifying  Coiuitry 
Supplies  (End  Products  and  Components) 

(a)  •  *  * 

(b)  The  requirements  of  this  clause  apply 
to  this  contract  and  subcontracts,  including 
purchase  orders,  that  involve  supplies  to  be 
accorded  duty-&«e  entry  whether  placed — 

(1)  Directly  with  a  foreign  concern  as  a 
prime  contract;  or 

(2)  As  a  subcontract  or  purchase  order 
under  a  csntract  placed  with  a  domestic     ' 
concern.  ^ 

*'   (c)  Except  as  otherwise  approved  by  the 
Contracting  Officer,  or  unless  supplies  were 
imported  into  the  United  States  before  the 
date  of  this  contract  or.  in  the  case  of 
supplies  imported  by  a  first  or  lower  tier 
subcontractor,  before  the  date  of  the 
subcontract,  no  amount  is  or  will  be  included 
in  the  contract  price  for  duty  for — 

(1)  End  items  that  are  qualifying  country 
end  products:  or 

(2)  Components  (including,  without 
limitation,  raw  materials  and  intermediate 
assemblies)  produced  or  made  in  qualifying 
countries,  that  are  to  be  incorporated  in  the 
end  item  to  be  delivered  under  this  contract, 
provided  that  the  end  items  are 
manufactured  in  the  United  States  or  in  a 
qualifying  country. 
***** 

(0"  •  * 

(2)*   •   • 

(iv)(A)  For  direct  shipments  to  a  U.S. 
military  installation,  the  notation:  "UNITED 
STATES  GOVERNMENT.  DEPARTMENT  OF 
DEFENSE  Duty-Free  Entry  to  be  claimed 
pursuant  to  Section  XXII,  Chapter  98, 
Subchapter  Vm,  Item  9808.00.30  of  the 
Harmonized  Tariff  Schedule  of  the  United 
States.  Upon  arrival  of  shipment  at  the 
appropriate  port  of  entry.  District  Director  of 
Customs,  please  release  shipment  under  19 
CFR  part  142,  and  notify  Commander, 
Defense  Contract  Management  Command 
(DCMC)  New  York,  ATTN:  Customs  Team, 
DCMDN-GNIC,  207  New  York  Avenue, 
Staten  Island.  New  York  10305-5013,  for 
execution  of  Customs  Forms  7501,  7501  A,  or 
7506  and  any  required  duty-fr«e  entry 
certificates." 

(B)  in  cases  where  the  shipment  will  be 
consigned  to  other  than  a  military 
installation,  e.g.,  a  domestic  contractor's 
plant,  the  shipping  document  notation  shall 
be  altered  to  insert  the  name  and  address  of 
the  contractor,  agent,  or  broker  who  will 
notify  Commander,  Defense  Contract 
Management  Command  (DCMC),  New  York, 
for  execution  of  the  duty-free  certificate. 
*         •         •         •         • 

(vii)  Activity  address  number  of  the 
contract  administration  office  actually 
administering  the  prime  contract,  e.g.,  for 
DCMC  Dayton,  S3605A. 

(g)*   *   • 

(1)  Except  for  shipments  consigned  to  a 
military  installation,  the  Contractor  shall 
prepare,  or  authorize  an  agent  to  prepare,  any 


11146  Federal  Register  /  Vol.  62.  No.  47  /  Tuesday,  March  11.  1997  /  Proposed  Rules 


customs  forms  required  for  the  entry  of 
foreign  supplies  in  connection  with  IX)D 
contacU  into  the  United  States,  its 
possessions,  or  Puerto  Rico.  Submit  the 
completed  customs  forms  to  the  District 
Director  of  Customs  with  a  copy  to  DCMC  NY 
for  execution  of  any  required  duty-free  entry 
certificates.  Shipments  consigned  directly  to 
a  military  installation  will  be  released  in 
accordance  with  10.101  and  10.102  of  the 
U.S.  Custom  regulations. 


2S2.22S-7010    [Amended] 

15.  Section  252.225-7010  is  amended 
in  the  introductory  text  by  revising 
"225.605-70(d)"  to  read  "225.605- 
70(c)";  in  the  first  seiitence  of  paragraph 
(e)  introductory  text  of  the  clause  by 
revising  "Defense  Contract  Management 
Area  Operations  (DCMAO)"  to  read 
"Defense  Contract  Management 
Command  (DCMC)";  in  paragraph  (e)(3) 
by  revising  "DCMAO"  to  read  "DCMC" 
and  by  revising  "DLA8DP"  to  read 
"S3605A";  and  in  the  second  sentence 
of  paragraph  (f)  by  revising  "DCMAO" 
to  read  "DCMC". 

16.  Section  252.225-7035  is  amended 
by  revising  in  the  clause  paragraphs  (a), 
(b),  and  (c)(2);  and  by  adding  Alternate 

I  to  read  as  follows: 

2S2.22S-7035    Buy  American  Act— North 
American  Free  Trade  Agreement 
Implementation  Act— Balance  of  Payments 
Program  Certificate. 

•         •         •         •         • 

(a)  Definitions.  "Domestic  end  product." 
"foreign  end  product,"  "NAFTA  country  end 
product,"  and  "qualifying  country  end 
product"  have  the  meanings  given  in  the 
North  American  Free  Trade  Agreement 
Implementation  Act  or  Buy  American^ct 
and  Balance  of  Payments  Program  clauses  of 
this  solicitation. 

(b)  Evaluation.  Cifers  will  be  evaluated  in 
accordance  with  the  policies  and  procedures 
of  Part  225  of  the  Defense  Federal 
Acquisition  Regulation  Supplement.  For  line 
items  subject  to  NAFTA,  offers  of  qualifying 
country  end  products  or  NAFTA  country  end 
products  will  be  evaluated  without  regard  to 
the  restrictions  of  the  Buy  American  Act  or 
the  Balance  of  Payments  Program. 

(c)*   *   • 

(2)  The  offeror  must  identify  all  end 
products  that  are  not  domestic  end  products. 

(i)  The  offeror  certifies  that  the  following 
supplies  are  qualifying  country  (except 
Cajoada)  end  products: 
(insert  line  item  number) 
(insert  country  of  origin) 

(ii)  The  offiaror  certifies  that  the  following 
supplies  qualify  as  NAFTA  country  end 
products: 

(insert  line  item  number) 
(insert  country  of  origin) 

(iii)  The  following  supplies  are  other 
foreign  end  products: 
(insert  line  item  number) 
(insert  country  of  origin) 

(End  of  provisioa) 


Alternate  I 

As  prescribed  in  225.408(4)(3)(B)(ii). 
substitute  the  phrase  "Canadian  end 
product"  for  the  phrase  "NAFTA  country 
end  product"  in  paragraph  (a);  and  substitute 
the  phrase  "Canadian  end  products"  for  the 
phrase  "NAFTA  country  end  products"  in 
paragraphs  (b)  and  (c)(2)(ii)  of  the  basic 
clause. 

17.  Section  252.225-7036  is  revised  to 
read  as  follows: 

252.225-7038    North  American  Free  Trade 
Agreement  implementation  Act 

North  American  Free  Trade  Agreement 
Implementation  Act 

(a)  Definitions. 

(1)  "CompKinents,"  "domestic  end 
product."  "end  product."  "nonqualifying 
country."  "qualifying  country,"  and 
"qualifying  country  end  product"  have  the 
meanings  given  in  the  Buy  American  Act  and 
Balance  of  Payments  Pro^^m  clause  of  this 
contract 

(2)  "Foreign  end  product"  means  an  end 
product  other  than  a  domestic  end  product. 

(3)  "North  American  Free  Trade  Agreement 
(NAFTA)  country"  means  Canada  or  Mexico. 

(4)  "NAFTA  country  end  product"  means 
an  article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  NAFTA  country;  or 

(ii)  Has,  in  the  case  of  an  article  which 
consists  in  whole  or  in  part  of  materials  from 
another  country  or  instnunentality.  been 
substantially  transformed  in  a  NAFTA 
country  into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
6t)m  which  it  was  transformed.  The  term 
refers  to  a  product  offered  for  purchase  under 
a  supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  end  product- 
includes  services  (except  transprartation 
services)  incidental  to  its  supply,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  the  value  of  the  product 
itself. 

(b)  The  Contracting  OfRcer  has  determined 
that  the  North  American  Free  Trade 
Agreement  Implementation  Act  of  1993 
applies  to  this  acquisition.  Unless  otherwise 
specified,  NAFTA  applies  to  all  items  in  the 
Schedule. 

(c)  The  Contractor  agrees  to  deliver  under 
this  contract  only  domestic  end  products 
unless,  in  its  ofler,  it  specified  delivery  of 
qualifying  country,  NAFTA  country,  or  other 
foreign  end  products  in  the  Buy  American 
Act — North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payments 
Program  Certificate  provision.  An  offer 
certifying  that  a  qualifying  country  end 
product  or  a  NAFTA  country  end  product 
will  be  supplied  requires  the  Contractor  to 
supply  a  qualifying  country  end  product  or 

a  NAFTA  country  end  product,  whichever  is 
certified,  or,  at  the  Contractor's  option,  a 
domestic  end  product. 

(d)  The  offered  price  of  qualifying  country 
end  products,  or  NAFTA  country  end 
products  for  line  items  subject  to  the  North 
American  Free  Trade  Agreement 
Implementation  Act,  should  not  include 
custom  fees  on  dufy.  The  offoied  price  of 


foreign  end  products  listed  under  paragraph 
(c)(2)(iii)  of  the  Buy  American  Act— North 
American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payments 
Program  Certificate  provision  of  the 
solicitation,  or  the  offered  price  of  domestic 
end  products  that  contain  nonqualifying 
country  components,  must  include  all 
applicable  duty.  The  award  price  will  not 
include  duty  for  end  products  or  components 
that  are  to  be  accorded  duty-free  entry. 
Generally,  each  foreign  end  product  listed 
under  paragraph  (c)(2)(iii)  of  the  Buy 
American  Act — North  American  Free  Trade 
Agreement  Implementation  Act — Balance  of 
Payments  Program  Certificate  provision  of 
the  solicitation  is  adjusted  for  the  purpose  of 
evaluation  by  adding  50  percent  of  the 
offered  price,  inclusive  of  duty. 
(End  of  clause) 
Alternate  I 

As  prescribed  in  225.408(a)(4)(B)(ii), 
substitute  the  following  paragraphs  (a)(4).  (c), 
and  (d)  for  paragraphs  {a)(4),  (c),  and  (d)  of 
the  basic  clause: 

(a)(4)  "Canadian  end  product"  means  an 
cuticle  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  Canada;  or 

(ii)  Has.  in  the  case  of  an  article  which 
consists  in  whole  or  in  part  of  materials  frv>m 
another  country  or  instrumentality,  been 
substantially  transformed  in  Canada  into  a 
new  and  different  article  of  commerce  with 
a  name,  character,  or  use  distinct  frvm  that 
of  the  article  or  articles  frvm  which  it  was 
transformed.  The  term  refers  to  a  product 
offered  for  purchase  under  a  supply  contract, 
but  for  purposes  of  calculating  the  value  of 
the  end  product  includes  services  (except 
transportation  services)  incidental  to  its 
supply,  provided  that  the  value  of  those 
incidental  services  does  not  exceed  that  of 
the  product  itself. 

(b)  The  Contractor  agrees  to  deliver  under 
this  contract  only  domestic  end  products 
unless,  in  its  offer,  it  specified  delivery  of 
qualifying  country.  Canadian,  or  other 
foreign  end  prtxlucts  in  the  Buy  American 
Act — North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payments 
Program  Certificate  provision.  An  offer 
certifying  that  a  qualifying  country  end 
product  or  a  Canadian  end  product  will  be 
supplied  requires  the  Contractor  to  supply  a 
qualifying  country  end  product  or  a  Canadian 
end  product,  whichever  is  certified,  or,  at  the 
Contractor's  option,  a  domestic  end  product 

(c)  The  offered  price  of  qualifying  country 
end  products,  or  Canadian  end  products  for 
line  items  subject  to  the  North  American  Free 
Tra^le  Agreement  Implementation  Act, 
should  not  include  custom  fees  or  duty.  The 
offered  price  of  foreign  end  products  listed 
under  paragraph  (c)(2)(iii)  of  the  Buy 
American  Act — North  American  Free  Trade 
Agreement  Implementation  Act — Balance  of 
Payments  Program  Certificate  provision  of 
the  solicitation,  or  the  offered  price  of 
domestic  end  products  that  contain 
nonqualifying  country  components,  must 
include  all  applicable  duty.  The  award  price 
%vill  not  include  duty  for  end  products  or 
components  that  are  to  be  accorded  duty-free 
entry.  Generally,  each  foreign  end  product 
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listed  under  paragraph  (c)(2)(iii)  of  the  Buy 
American  Act — North  American  Free  Trade 
Agreement  Implementation  Act — Balance  of 
Payments  Program  Certificate  provision  of 
the  solicitation  is  adjusted  for  the  purpose  of 
evaluation  by  adding  50  percent  of  the 
offered  price,  inclusive  of  duty. 

18.  Section  2S2. 225-7037  is  revised  as 
follows: 

252.225-7037    Duty-free  entry-eligible  end 
products. 

As  prescribed  in  225.605-70(b),  use 
the  following  clause: 
Duty-Free  Entry-Eligible  End  Products 

(a)  Definitions. 

"Eligible  end  product."  as  used  in  this 
clause,  means — 

(1)  "Designated  country  end  products." 
"Caribbean  Basin  country  end  product."  or 
"NAFTA  country  end  product,"  as  defined  in 
the  Trade  Agreements  clause  of  this  contract; 

(2)  "NAFTA  country  end  product,"  as 
defined  in  the  North  American  Free  Trade 
Agreement  Implementation  Act  clause  of  this 
contract;  or 

(3)  "Canadian  end  product,"  as  defined  in 
the  North  American  Free  Trade  Agreement 
Implementation  Act,  Alternate  I,  clause  of 
this  contract. 

(b)  The  requirements  of  this  clause  apply 
to  this  contract  and  subcontracts,  including 
purchase  orders,  that  involve  delivery  of 
eligible  end  products  to  be  accorded  duty- 
free entry  whether  placed — 

(1)  Directly  with  a  foreign  concern  as  a 
prime  contract;  or 

(2)  As  a  subcontract  or  purchase  order 
under  a  contract  placed  with  a  domestic 
concern. 

(c)  Except  as  otherwise  approved  by  the 
Contracting  Officer,  no  amount  is  or  will  be 
included  in  the  contract  price  for  duty  for 
eligible  end  products. 

(d)  The  Contractor  warrants  that — 

(1)  All  eligible  end  products,  for  which 
duty-free  entry  is  to  be  claimed  under  this 
clause,  are  intended  to  be  delivered  to  the 
Government;  and 

(2)  The  Contractor  will  pay  any  applicable 
duty  to  the  extent  that  such  eligible  end 
products,  or  any  portion  thereof  (if  not  scrap 
or  salvage)  are  diverted  to  nongovernmental 
use,  other  than  as  a  result  of  a  competitive 
sale  made,  directed,  or  authorized  by  the 
Contracting  Officer. 

(e)  The  Government  agrees  to  execute  duty- 
free entry  certificates  and  to  afford  such 
assistance  as  appropriate  to  obtain  the  duty- 
free entry  of  eligible  end  products  for  which 
the  shipping  documents  bear  the  notation 
specified  in  paragraph  (f)  of  this  clause, 
except  as  the  Contractor  may  otherwise  agree. 

(f)  All  shipping  documents  submitted  to 
Customs,  covering  eligible  end  products  for 
which  duty-free  entry  certificates  are  to  be 
issued  imder  this  clause,  shall — 


(1)  Consign  the  shipments  to  the 
appropriate — 

(i)  Military  department  in  care  of  the 
Contractor,  including  the  Contractor's 
delivery  address;  or 

(ii)  Military  installation;  and 

(2)  Include  the  following  information: 
(i)  Prime  contract  number,  and  delivery 

order  if  applicable. 

(ii)  Number  of  the  subcontract/purchase 
order  for  foreign  supplies  if  applicable. 

(iii)  Identification  of  carrier. 

(iv)  (A)  For  direct  shipments  to  a  U.S. 
military  installation,  the  notation:  "UNITED 
STATES  GOVERNMENT.  DEPARTMENT  OF 
DEFENSE  Duty-Free  Entry  to  be  claimed 
pursuant  to  Section  XXII,  Chapter  98, 
Subchapter  Vni,  Item  9808.00.30  of  the 
Harmonized  Tariff  Schedule  of  the  United 
States.  Upon  arrival  of  shipment  at  the 
appropriate  port  of  entry.  District  Director  of 
Customs,  please  release  shipment  under  19 
CFR  part  142,  and  notify  Commander, 
Defense  Contract  Management  Command 
(DCMC)  New  York,  ATTN:  Customs  Team, 
DCMDN-GNIC,  207  New  York  Avenue, 
Staten  Island,  New  York  10305-5013,  for 
execution  of  Customs  Forms  7501,  7501  A,  or 
7506  and  any  required  duty-free  entry 
certificates." 

(B)  In  cases  where  the  shipment  will  be 
consigned  to  other  than  a  military 
installation,  e.g.,  a  domestic  contractor's 
plant,  the  shipping  document  notation  shall 
be  altered  to  insert  the  name  and  address  of 
the  contractor,  agent,  or  broker  who  will 
notify  Commander,  DCMC,  NY,  for  execution 
of  the  duty-free  certificate.  (Note:  In  those 
instances  where  the  shipment  will  be 
consigned  to  a  contractor's  plant  and  no 
duty-free  entry  certificate  is  required,  the 
contractor  or  its  agent  shall  claim  duty-free 
entry  under  NAFTA  or  other  trade  agreement 
and  shall  comply  with  the  U.S.  Customs 
Service  requirements.  No  notification  to 
Commander,  DCMC.  NY,  is  required). 

(v)  Gross  weight  in  p>ounds  (if  freight  is 
based  on  space  tonnage,  state  cubic  feet  in 
addition  to  gross  shipping  weight). 

(vi)  Estimated  value  in  U.S.  dollars. 

(vii)  Activity  address  number  of  the 
contract  administration  office  actually 
administering  the  prime  contract,  e.g.,  for 
DCMC  Dayton,  S3605A. 

(g)  Preparation  of  customs  forms. 

(1)  Except  for  shipments  consigned  to  a 
military  installation,  the  Contractor  shall 
prepare,  or  authorize  an  agent  to  prepare,  any 
customs  forms  required  for  the  entry  of 
eligible  end  products  in  connection  with 
DOD  contracts  into  the  United  States,  its 
possessions,  or  Puerto  Rico.  Submit  the 
completed  customs  forms  to  the  District 
Director  of  Customs  with  a  copy  to  DCMC  NY 
for  execution  of  any  required  duty-free  entry 
certificates.  Shipments  consigned  directly  to 
a  military  installation  will  be  released  in 


accordance  with  10.101  and  10.102  of  the 
U.S.  Customs  regulations. 

(2)  For  shipments  containing  both  supplies 
which  are  to  be  accorded  duty-free  entry  and 
supplies  which  are  not,  the  Contractor  shall 
identify  on  the  customs  forms  those  items 
that  are  eligible  for  duty-free  entry. 

(h)  The  Contractor  agrees — 

(1)  To  prepare  (if  this  contract  is  placed 
directly  with  a  foreign  supplier),  or  to 
instruct  the  foreign  supplier  to  prepare,  a 
sufficient  number  of  copies  of  the  bill  of 
lading  (or  other  shipping  document)  so  that 
at  least  two  of  the  copies  accompanying  the 
shipment  will  be  available  for  use  by  the 
District  Director  of  Customs  at  the  f>ort  of 
entry; 

(2)  To  consign  the  shipment  as  specified  in 
paragraph  (f)  of  this  clause;  and 

(3)  To  marie  on  the  exterior  of  all 
packages — 

(i)  "UNTTED  STATES  GOVERNMENT. 
DEPARTMENT  OF  DEFENSE;"  and 

(ii)  Tlie  activity  address  number  of  the 
contract  administration  office  actually 
administering  the  prime  contract. 

(i)  Tlie  Contractor  agrees  to  notify  the 
Contracting  Officer  administering  the  prime 
contract  in  writing  of  any  purchase  under  the 
contract  of  eligible  end  products  to  be 
accorded  duty-free  entry  that  are  to  be 
imported  into  the  United  States  for  delivery 
to  the  Government  or  for  incorporation  in 
end  items  to  be  delivered  to  the  Government 
The  notice  shall  be  furnished  to  the  contract 
administration  office  immediately  upon 
award  to  the  eligible  country  supplier.  The 
notice  shall  contain — 

(1)  Prime  contractor's  name,  address,  and 
CAGE  code; 

(2)  Prime  contract  number,  and  delivery 
order  number  if  applicable; 

(3)  Total  dollar  value  of  the  prime  contract 
or  delivery  order; 

(4)  Expiration  date  of  the  prime  contract  or 
delivery  order, 

(5)  Foreign  supplier's  name  and  address; 

(6)  Number  of  the  subcontract/purchase 
order  for  eligible  and  products; 

(7)  Total  dollar  value  of  the  subcontract  for 
eligible  end  products; 

(8)  Expiration  date  of  the  subcontract  for 
eligible  and  products; 

(9)  List  of  the  items  purchased; 

(10)  An  agreement  by  the  Contractor  that 
any  applicable  duty  shall  be  paid  by  the 
Contractor  to  the  extent  that  such  eligible  end 
products  are  diverted  to  nongovernmental 
use  other  than  as  a  result  of  a  competitive 
sale  made,  directed,  or  authorized  by  the 
Contracting  Officer;  and 

(11)  The  scheduled  delivery  date(s). 
(End  of  clause) 

(FR  Doc.  97-5992  Filed  3-10-97;  8:45  am] 
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ruKngs,  delegations  of  authonty.  filing  of 
petitions  and  applications  arxl  agerx:y 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

White  Pass  Ski  Area  Expansion. 
Gifford  Pinchot  National  Forest,  Lewis 
County,  Washington 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

StMMARY:  The  Forest  Service,  USDA, 
will  prepare  an  environmental  impact 
statement  (^S)  to  analyze  and  disclose 
the  environmental  impacts  of  a  site- 
specific  proposal  to  modify  the  present 
special  use  permit  of  the  White  Pass 
Company,  present  operator  of  the  White 
Pass  Ski  Area.  This  modification  would 
authorize  expansion  into  approximately 
300  acres  in  Pigtail  Basin,  located 
between  the  current  permit  area  and 
Hogback  Basin,  for  the  purpose  of 
providing  additional  skiing 
opportunities.  This  action  is  proposed 
in  response  to  an  application  by  the 
White  Pass  Company  to  expand  the 
permit  area  on  the  Packwood  Ranger 
District  of  the  Gifford  Pinchot  National 
Forest.  The  White  Pass  Company 
current  permit  is  administered  by  the 
Naches  Ranger  District  of  the  Wenatchee 
National  Forest.  The  proposed  action  is 
at  White  Pass.  Washington, 
apuoximately  50  miles  west  of  the  city 
of  Vakima.  The  purpose  of  the  EIS  will 
be  to  develop  and  evaluate  a  range  of 
alternatives  including  a  No  Action 
Alternative,  and  possible  additional 
alternatives  to  respond  to  issues 
identified  during  the  scoping  process. 
The  proposed  project  will  be  in 
compliance  with  the  direction  in  the 
Wenatchee  National  Forest  Land  and 
Resource  Management  Plan  (March 
1990),  as  amended  by  the  Northwest 
Forest  Plan  (April  1994),  which 
provides  the  overall  guidance  for 
management  of  the  area.  The  Agency 
invites  written  comments  on  the  scope 
of  this  project.  In  addition,  the  agency 


gives  notice  of  this  analysis  so  that 
interested  and  affected  people  are  aware 
of  how  they  may  participate  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
of  this  proposal  must  be  received  by 
April  12,  1997. 

ADDRESSES:  Submit  written  comments 
and  suggestions  to  Sonny  J.  O'Neal, 
Forest  Supervisor.  Wenatchee  National 
Forest.  215  Melody  Lane,  Wenatchee, 
Washington  98801. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  comments  about  this  EIS 
should  be  directed  to  Jim  Pena.  District 
Ranger.  Naches  Ranger  District.  10061 
U.S.  Highway  12.  Naches.  WA  98937; 
Phone  509-653-2205. 
SUPP1.EMENTARY  INFORMATION:  The 
Wenatchee  National  Forest  is  initiating 
this  action  in  response  to  a  request  filed 
by  the  White  Pass  Company  on  January 
7.  1997.  to  expand  their  current  ski  area 
permit  boundary. 

This  is  White  Pass  Company's  second 
attempt  to  expand  the  skiing 
opportimities  at  White  Pass.  Their  first 
proposal  was  submitted  after  passage  of 
the  Washington  Wilderness  Bill  of  1984. 
The  Bill,  while  increasing  Wilderness 
lands  within  Washington  by  well  over 
one  million  acres,  also  realigned  the 
Wilderness  boundary  southwest  of 
White  Pass  in  the  expressed  interest  of 
skiing  potential  in  this  area.  White  Pass 
Company's  initial  expansion  proposal 
encompassed  1,300  acres,  which 
included  Hogback  Basin  and  the 
development  of  three  chairlifts. 
Subsequent  litigation  regarding  the 
Forest's  decision  to  authorize  the 
expansion  in  combination  with 
concerns  regarding  new  wildlife 
information  led  to  withdrawal  of  that 
decision  by  the  Wenatchee  National 
Forest  Supervisor  in  1992. 

This  new  proposal  has  been 
developed  following  (1)  the  review  and 
understemding  of  the  issues  raised 
during  the  first  EIS  attempt,  (2)  new 
environmental  standards  such  as  the 
Northwest  Forest  Plan  and  Aquatic 
Conservation  Strategy.  (3)  recent 
discussions  with  interested  groups 
regarding  the  new  proposed  action  and 
(4)  the  continued  search  for  an 
expansion  location  that  best  fits  into  the 
social.  cultiuBl.  environmental  and  skier 
needs  categories. 

A  range  of  alternatives  will  be 
considered,  including  a  No  Action 
Alternative.  Other  alternatives  will  be 


developed  in  response  to  issues 
received  during  scoping.  The  major 
issues  that  have  been  identified  to  date 
include  the  following:  Air  quality, 
cultural/historic/religious  uses,  scenery, 
socioeconomics,  wildlife  habitat,  and 
the  cumulative  effects  of  the  proposed 
action  with  uses  within  the  current 
permit  area. 

E*ublic  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal.  State,  and  local 
agencies,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  actions.  This 
'information  will  be  used  in  preparation 
of  the  draft  EIS.  The  scoping  process 
includes: 

1 .  Identifying  potential  issues. 

2.  Identifying  issues  to  be  emalyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
process. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e..  direct,  indirect  and 
cumulative  effects  and  connected 
actions.). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
review  by  October  1997.  At  that  time, 
copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organization,  and  members  of 
the  public  for  their  review  and 
comment.  The  EPA  will  publish  a  notice 
of  availability  of  the  draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  draft  EIS  will  be  45  days  from  the 
date  the  EPA  notice  ap{>ears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Wenatchee  and  Gifford  Pinchot 
National  Forests  participate  at  that  time. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  connections. 
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Vennont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage,  but  that  are 
not  raised  until  after  completion  of  'he 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  CityofAngoon  v.  Hodel,  803 
F.  2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 

F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  scheduled  to  be 
completed  by  March  1998.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  Sonny 
J.  O'Neal,  Forest  Supervisor,  Wenatchee 
National  Forest  is  the  responsible 
official.  As  the  responsible  official  he 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
E)ecision.  That  decision  will  be  subject 
to  Forest  Service  appeal  regulation  (36 
CFR  part  215). 

Dated:  May  4. 1997. 

G.  Elton  Thomas, 

Natural  Resources  Group  Leader. 

(PR  Doc.  97-5958  Filed  3-11-97;  8:45  am) 

BIUJNG  CODE  3410-11-M 


Canyons  Forest  Health  Project,  Tahoe 
National  Forest,  Sierra  and  Nevada 
Counties,  CA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 


SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  for  harvesting  in  densely 
stocked  timber  stands  exhibiting  insect- 
related  mortality  and  reduced  health. 
The  harvesting  is  proposed  on 
approximately  2,500  acres  within  an 
8,000-acre  analysis  area.  The  salvage, 
sanitation,  and  thinning  of  the  stands  is 
proposed  to  improve  the  forest  health 
and  remove  some  of  the  dead  material 
contributing  to  the  fuel  loading  in  the 
area.  Also  being  proposed  are  fuels 
treatments,  site  preparation, 
reforestation,  timber  stand 
improvement,  and  road  construction, 
reconstruction,  and  deconunissioning. 

These  actions  were  recently  analyzed 
and  decided  within  a  larger  project 
analysis  area  called  the  Worn  Mill 
Environmental  Assessment/Biological 
Evaluation  (EA/BE)  (September,  1996). 
Only  about  half  of  the  area  analyzed 
under  the  Worn  Mill  EA/BE  document 
was  put  under  contract  (Toucan  Timber 
Sale)  in  December  1996  prior  to 
expiration  of  the  Rescissions  Act,  Pub. 
L.  104-19.  Since  the  decision  on  the 
Worn  Mill  EA/BE  has  also  subsequently 
expired,  the  second  half  of  the  Worn 
Mill  analysis  area  that  was  identified  as 
needing  forest  health  treatment  will 
now  be  re-analyzed  under  the  Canyons 
Environmental  Impact  Statement  (EIS). 

The  agency  invites  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  Comments  concerning  the 
analysis  should  be  received  in  writing 
by  April  1,1997. 

ADDRESSES:  Send  written  comments  to 
Caryn  Huntt,  Project  Leader,  Truckee 
Ranger  District,  10342  Highway  89  N, 
Truckee,  CA  96161. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caryn  Huntt,  Project  Leader,  Natural 
Resources  Department,  Truckee  Ranger 
District,  (916)  587-3558. 
SUPPLEMENTARY  INFORMATION:  A  draft 
environmental  impact  statement  is 
expected  to  be  available  for  agency  and 
public  review  by  April,  1997.  A  45-day 
conunent  period  will  follow  the 
publication  of  the  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 
Al  comments  will  be  analyzed  and  a 
final  EIS  and  accompanying  record  of 
decision  (ROD)  will  be  issued.  The  final 
EIS  should  be  available  by  June,  1997. 

Written  comments  from  the  public 
should  be  submitted  as  indicated  at  the 
beginning  of  this  notice.  Comments 


would  be  most  useful  if  sent  by  the  date 
specified  and  if  they  clearly  address  the 
issues  and  alternatives  related  to  the 
proposed  action. 

llie  proposed  action  being  considered 
includes  salvage,  sanitation,  and 
thinning  of  the  timber  stands  to  address 
forest  health  concerns  east  of  Boca  and 
Stampede  reservoirs  and  on  the  adjacent 
flats  and  slopes  near  Truckee, 
California. 

Preliminary  issues  connected  with  the 
proposal  include  forest  health,  water 
quality,  wildlife  habitat,  and  wildfire/ 
ftiels  concerns. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice-of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vennont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also.  . 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel,  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
The  responsible  official  for  this 
environmental  impact  statement  and 
decision  is  John  H.  Skinner,  Forest 
Supervisor,  Tahoe  National  Forest,  631 
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Coyote  Street,  P.O.  Box  6003.  Nevada 
aty.  CA  95959. 

Dated:  March  3, 1997. 
Jofaa  H.  Skiiina-, 

Forest  Supervisor,  Tahoe  National  Forest. 
(FR  Doc  97-5920  Filed  3-10-97.  8:45  am) 
MJJNQ  9OW  3410-1  l-M 


COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  PutMic  Meeting 
of  ttie  Indiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Indiana  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  5:00  p.m.  on  Thursday. 
March  27, 1997,  at  the  South  Bend 
Public  Library.  304  South  Main  Street, 
South  Bend,  Indiana  44601.  The 
purpose  of  the  meeting  is  to  discuss 
dvil  rights  issues  of  interest  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Paul  Chase, 
317-920-3190,  or  Constance  Davis, 
Director  of  the  Midwestern  Regional 
OfBce.  312-353-8311  (TDD  312-353- 
8362).  Hearing-impaired  persons  who 
%vill  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  March  3. 1997. 
Carol-L«e  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  97-5970  Filed  3-10-97;  8:45  am] 
■iLUNG  cooe  CSSS-OI-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-812] 

Calcium  Alumlnato  Rux  From  France; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

action:  Notice  of  Preliminary  Residts  of 

Antidiunping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  from 
one  respondent,  Lafarge  Aluminates 


(LA),  and  its  U.S.  subsidiary,  Lafarge 
Calcium  Aluminates,  Inc.  (LCA) 
(collectively.  Lafarge),  the  Department 
of  Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  calcium 
aluminate  (CA)  flux  from  France.  This 
review  covers  one  manufactiu^r/ 
exporter  of  the  subject  merchandise  to 
the  United  States,  Lafarge,  for  the  period 
June  1,  1995  through  May  31,  1996. 

We  have  preliminarily  determined 
that  U.S.  sales  have  been  made  below 
normal  value  (NV).  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service 
(Customs)  to  assess  antidumping  duties 
equal  to  the  differences  between  the 
United  States  Price  (USP)  and  NV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the 
issues,  and  (2)  a  brief  siunmary  of  the 
argument. 

EFFECTIVE  DATE:  March  11. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  McPhillips  or  Linda  Ludwig, 
AD/CVD  Enforcement  Group  III.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230, 
telephone:  (202)  482-3019. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amendinents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

SUPPt.EMENTARY  INFORMATION: 

Background 

On  June  13,  1994.  the  Department 
pubhshed  in  the  Federal  Register  (59 
FR  30337)  the  antidumping  duty  order 
on  CA  flux  from  France.  On  June  6. 
1996  (61  FR  28840),  the  Department 
published  in  the  Federal  Register  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidiunping  duty  order  on  CA  flux 
from  France.  In  accordance  with  19  CFR 
353.22(a)(l)(1995).  we  received  a  timely 
request  for  review  from  a  respondent. 
Lafarge.  We  pubUshed  a  notice  of 
initiation  of  this  antidumping  duty 


administrative  review  on  August  8. 1996 
(61  FR  41373).  for  the  period  June  1, 
1995  through  May  31,  1996. 

The  Department  is  now  conducting 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  CA  flux,  other  than  white, 
high  purity  CA  flux.  This  product 
contains  by  weight  more  than  32 
percent  but  less  than  65  percent 
alumina  and  more  than  one  percent 
each  of  iron  and  siUca. 

CA  flux  is  CTurently  classifiable  under 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
2523.10.0000.  The  HTSUS  subheading 
is  provided  for  convenience  and  U.S. 
Customs'  purposes  only.  The  written 
description  of  the  scope  of  this  order 
remains  dispositive. 

Constructed  Export  Price 

In  calculating  Lafarge 's  USP,  the 
Department  treated  respondent's  sales 
as  constructed  export  price  (CEP)  sales, 
as  defined  in  section  772(b)  of  the  Act, 
because  the  subject  merchandise  was 
sold  to  the  first  unaffiliated  purchaser 
after  importation  into  the  United  States. 

We  calculated  CEP  based  on  packed 
or  bulk,  ex-U.S.  warehouse  or  deUvered 
prices  to  unaffiliated  customers  in  the 
United  States.  We  made  deductions 
from  the  gross  unit  price,  where 
appropriate,  for  the  following  movement 
charges:  loading  material  at  the  Fos 
plant  in  France,  foreign  inland  freight 
from  plant  to  port,  foreign  brokerage  and 
handling  costs,  international  freight, 
marine  insurance,  U.S.  brokerage  and 
handling,  inland  freight  from  port  to 
U.S.  warehouse,  unloading  charges, 
inland  freight  to  processors,  demurrage 
and  stop-off  charges,  and  U.S.  freight 
from  the  warehouse  to  the  customer,  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  Piusuant  to  section 
772(d)(1)(B),  we  also  deducted  credit 
expenses,  product  Uability  insiuance, 
and  travel  expenses  for  technical 
services.  Pursuant  to  section 
772(d)(1)(D),  we  deducted  U.S.  indirect 
selling  expenses,  and  inventory  carrying 
costs  incurred  in  the  United  States.  We 
did  not  deduct  indirect  selling  expenses 
(i.e.,  administrative  expenses,  inventory 
carrying  costs,  persoimel  costs  for 
technicians)  incurred  by  LA  in  France 
because  these  expenses  were  for 
commercial  activity  taking  place  outside 
the  United  States.  We  also  deducted 
commissions  in  accordance  with  section 
772(d)(1)(A)  of  the  Act. 

We  also  deducted  an  amount  for 
profit  in  accordance  with  section  772 
(d)(3)  of  the  Act. 


Level  of  Trade  and  CEP  Offiwt 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act,  at  829-831,  the 
Department  wiH,  to  the  extent 
practicable,  calculate  NV  based  on  sales 
at  the  same  level  of  trade  as  the  U.S. 
sales.  When  the  Department  is  unable  to 
find  sales  of  the  foreign  like  product  in 
the  comparison  market  at  the  same  level 
of  trade  as  the  U.S.  sale,  the  Department 
may  compare  the  U.S.  sale  to  sales  at  a 
different  level  of  trade  in  the 
comparison  market. 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act,  if  sales  at 
different  levels  of  trade  are  compared, 
the  Department  will  adjust  the  NV  to 
account  for  the  difference  in  levels  of 
trade  if  two  conditions  are  met.  Firat, 
there  must  be  differences  between  the 
actual  selling  activities  performed  by 
the  exporter  at  the  level  of  trade  of  the 
U.S.  sale  and  at  the  level  of  trade  of  the 
comparison  market  sale  used  to 
determine  NV.  Second,  the  differences 
must  affect  price  comparability  as 
evidenced  by  a  puttern  of  consistent 
price  differences  between  sales  at  the 
different  levels  of  trade  in  the  market  in 
which  NV  is  determined. 

Section  773(a)(7)(B)  of  die  Act 
establishes  that  a  CEP  "offset"  may  be 
made  when  two  conditions  exist:  First, 
NV  is  established  at  a  level  of  trade 
which  constitutes  a  more  advanced 
stage  of  distribution  than  the  level  of 
trade  of  the  CEP;  and  second,  the  data 
available  do  not  provide  an  appropriate 
basis  for  a  level-of-trade  adjustment. 

To  implement  these  principles  in  this 
case,  we  requested  information  on  the 
selling  activities  of  Lafarge  in  each  of  its 
markets.  We  asked  Lafarge  to  establish 
any  claimed  levels  of  trade  based  on  the 
selling  activities  provided  to  each 
proposed  customer  group,  and  to 
document  and  explain  any  claims  for  a 
level-of-trade  adjustment.  In  its  October 
11,  1996  submission,  and  subsequent 
supplemental  response  of  February  5, 
1996,  Lafarge  explained  that  LA,  acting 
as  the  national  distributor  in  France  for 
Lafarge's  CA  flux  products,  sold  to 
distributors  and  end  users  in  the  home 
market.  Lafarge's  U.S.  CEP  sales  wme 
made  through  its  subsidiary,  LCA, 
which  performed  the  same  basic  role  in 
the  United  States  that  LA  performed  in 
the  home  market,  selling  to  distributora 
and  end  users.  For  both  channels  of 
distribution  the  selling  activities  in  both 
the  home  market  and  the  United  States 
were  similar. 

To  determine  whether  separate  levels 
of  trade  existed  in  the  United  States  and 


the  home  market,  we  reviewed  the 
selling  activities  associated  with  each 
chaimel  of  distribution  claimed  by 
Lafarge.  Since  all  of  Lafarge's  U.S.  sales 
were  CEP  sales,  we  considered  only  the 
selling  activities  reflected  in  the  price 
after  the  deduction  of  expenses  and 
profit  under  section  772(d)  of  the  Act. 

In  the  home  market  Lafarge  reported 
two  customer  groups:  end-users  and 
distributors.  We  reviewed  the  sales 
activities  between  these  two  types  of 
customers  in  the  home  market.  There 
were  no  significant  distinctions  in  the 
selling  activities  performed  for  end- 
users  and  distributors  in  the  home 
market.  The  distribution  systems, 
inventory  maintenance,  sales  order 
processing,  and  sales  agreements  were 
very  similar  across  customer  groups  in 
each  market.  Because  channels  of 
distribution  do  not  qualify  as  separate 
levels  of  trade  when  the  selling 
activities  performed  for  each  customer 
class  are  sufficiently  similar,  we 
concluded  that  Lafarge's  home  market 
sales  to  end-users  and  resellers  were 
made  at  the  same  level  of  trade  since  the 
aggregate  selling  activities  performed  for 
both  channels  of  distribution  were 
essentially  identical. 

We  then  examined  the  level  of  trade 
of  the  CEP  sales  in  the  U.S.  market  {i.e., 
the  level  of  trade  for  sales  from  LA  to 
LCA).  Based  on  Lafarge's  responses  to 
the  Department's  questionnaires,  we 
concluded  that  the  selling  activities  of 
the  level  of  trade  of  the  home  market 
sales  were  sufficiently  different  from  the 
level  of  trade  of  Lafarge's  CEP  sales  to 
establish  a  different  level  of  trade 
between  the  two  markets.  For  example, 
the  level  of  trade  of  the  CEP  sales  did 
not  involve  extensive  technical 
assistance,  credit  insurance,  inventory 
maintenance,  and  sales  administration 
costs.  Since  the  same  level  of  trade  as 
that  of  the  CEP  did  not  exist  in  the  home 
market,  we  could  not  determine 
whether  there  was  a  pattern  of 
consistent  price  differences  between  the 
levels  of  trade,  in  accordance  with 
section  773(a)(7KA)  of  the  Act,  based  on 
Lafarge's  home  market  sales  of 
merchandise  under  review.  Further,  we 
do  not  have  the  information  which 
would  allow  us  to  examine  pricing 
patterns  of  Lafarge's  sales  of  other 
products,  and  there  is  no  other 
respondent's  or  other  producer's 
information  on  the  record  to  analyze 
whether  the  adjustment  is  appropriate. 
See  SAA  at  830. 

Because  the  data  available  do  not 
■provide  an  appropriate  basis  for  making 
a  level-of-trade  adjustment,  but  the  level 
of  trade  in  the  home  market  is  at  a  more 
advanced  stage  than  the  level  of  trade  of 
the  CEP  sales,  a  CEP  ofiiset  is 


appropriate  i&  accordance  with  section 
773(a)(7)(B)  of  the  Act.  To  calculate  the 
CEP  offset,  we  deducted  bom  NV  the 
general  and  administrative  expenses, 
inventory  carrying  costs,  and  salaries 
and  overhead  expenses  associated  with 
technical  service  reported  by  Lafarge  as 
home  market  indirect  selling  expenses. 
We  limited  the  home  market  indirect 
selling  expense  deduction  by  the 
amoimt  of  the  indirect  selling  expenses 
incurred  in  the  United  States  as 
determined  under  section  772(d)(1)(D) 
of  the  Act 

Further  Manufiacture 

In  calculating  CEP,  where 
appropriate,  we  deducted  all  value 
added  in  the  United  States,  including 
the  proportional  amount  of  profit 
attributable  to  the  value  added, 
pursuant  to  section  772(d)(2)  and 
772(d)(3)  of  the  Act.  The  value  added 
consists  of  the  costs  associated  with  the 
production  of  the  further  manufactured 
products,  other  than  costs  associated 
with  the  imported  products.  To 
determine  the  costs  inoured  to  produce 
the  further  manufactiu^  products,  we 
included  (1)  the  costs  of  manufact;u«, 

(2)  movement  and  repacking  expenses, 

(3)  selling,  general  and  admihiistrative 
expenses,  and  interest  expenses.  Profit 
was  calculated  by  deducting  all 
applicable  costs,  charges,  adjustments, 
and  e:ippenses  frtim  the  sales  price.  The 
total  profit  was  then  allocated 
proportionally  to  all  components  of 
cost.  We  deducted  only  the  profit 
attributable  to  the  value  added  in  the 
United  States.  No  other  adjustments  to 
CEP  were  claimed  or  allowed. 

Normal  Value  (NV) 

A.  Viability 

Based  on  a  comparison  of  the 
aggr^ate  quantity  of  home  market  and 
U.S.  sales,  and  absent  any  information 
that  a  particular  market  situation  in  the 
exporting  country  does  not  permit  a 
proper  comparison,  we  determined  that 
the  quantity  of  the  foreign  like  product 
sold  in  the  exporting  country  by  Lafarge 
was  sufficient  to  permit  a  proper 
comparison  with  Lafarge's  sales  of  the 
subject  merchandise  to  the  United 
States,  pursuant  to  section 
773(a)(l)(B)(i)  of  the  Act.  Therefore,  In 
accordance  with  section  773(a)(l)(B)(i), 
we  based  NV  on  the  prices  at  which  the 
foreign  like  products  were  sold  to  the 
first  unaffiliated  purchaser  for 
consiunption  in  the  exporting  countiy. 

B.  Model  Match 

In  accordance  with  section  771(16HB) 
of  the  Act,  we  considered  all  products 
produced  by  the  respondent,  covered  by 
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the  description  in  the  Scope  of  the 
Review  section  above,  and  sold  in  the 
home  market  during  the  FOR,  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Since  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  Ihatched  U.S.  sales  to  the  most 
similar  foreign  like  product  based  on  the 
physical  characteristics  reported  by  the 
respondent,  Lafarge.  Among  similar 
products  sold  in  the  home  market  we 
chose  that  product  with  the  least 
difference  in  size  (i.e.,  the  type  of 
crushing  and  screening  performed)  and 
packaging  tietween  the  home  market 
and  the  U.S.  product.  In  any  case,  we 
did  not  use  any  home  market  product 
which,  when  compared  to  the  U.S. 
model,  resulted  in  a  difference- in- 
merchandise  adjustment  in  excess  of  20 
percent  of  the  total  cost  of  manufacture 
of  the  U.S.  model. 

C.  Price  to  Price  Comparisons 

Pursuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  CEPs  of 
individual  transactions  to  the  monthly 
weighted-average  price  of  sales  of  the 
foreign  like  product. 

We  based  NV  on  the  price  at  which 
the  foreign  like  product  is  sold  for 
consumption  in  the  exporting  country  to 
the  first  unaffiliated  party,  in  the  usual 
coQunercial  quantities  and  in  the 
ordinary  course  of  trade  in  accordance 
with  sections  773(a)(l)(B)(i)  and 
773(a)(5)  of  the  Act.  Where  appropriate, 
we  deducted  loading  expenses,  iidand 
fireight,  credit,  credit  insurance,  travel 
expenses  incurred  by  technicians, 
product  liability  insurance,  and 
packing.  We  deducted  indirect  selling 
expenses  incurred  in  the  home  market 
up  to  the  amount  of  the  U.S.  indirect 
selling  expenses.  We  also  made 
adjustments  for  home  market  indirect 
selling  expenses  to  oSset  U.S. 
coinmissions.  Prices  were  reported  net 
of  value-added  taxes  (VAT)  and, 
therefore,  no  adjustment  for  VAT  was 
necessary.  No  other  adjustments  were 
clain^ed  or  allowed. 

PreUminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists: 


Manuiac- 

turer/ex- 

porter 

Period  o(  review 

Margin 
(per- 
cent) 

L^targeAki- 
minates  .. 

06rt)1/95-05rj1/96 

7.30 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 


of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  workday  thereafter.  Interested 
parties  may  submit  case  briefs  within  30 
days  of  the  date  of  publication  of  this 
notice.  Rebuttal  briefs  and  rebuttals  to 
written  comments,  limited  to  issues 
raised  in  the  case  briefs  and  comments, 
may  be  filed  not  later  than  37  days  after 
the  date  of  publication.  Parties  who 
submit  arguments  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  The 
Department  will  issue  the  final  results 
of  this  administrative  review,  including 
the  results  of  its  analysis  of  issues  raised 
in  any  such  written  comments. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  CEP  and 
NV  may  vary  from  the  percentage  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to 
Customs.  The  final  results  of  this  review 
shall  be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon  the 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  CA  fiux  from  France  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(2)(C)  of  the  Act:  (1)  The 
cash  deposit  rate  for  Lafarge  will  be  the 
rate  established  in  the  final  results  of 
this  administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  these 
reviews  but  covered  in  the  original  less- 
than-fair-value  (LTFV)  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  determination  or 
final  results  for  which  the  manufactiuer 
or  exporter  received  a  company-specific 
rate;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  or  the  original 
LTFV  investigation,  but  the 
manuiactiuer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufactiirer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  will 
be  37.93  percent,  the  rate  established  in 
Uie  LTFV  investigation  (59  FR  5994, 
February  9. 1994). 


This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  March  3, 1997. 
Robert.  S.  LaRuasa, 
Acting  Assistant  Secretary  for  Import 
Administration. 
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[A-485-002] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  or  Unfinished.  From 
Romania;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  The  Timken  Company 
(Timken),  the  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  or  unfinished  (TRBs),  bom 
Romania.  The  review  covers  shipments 
of  the  subject  merchandise  to  the  United 
States  during  the  period  June  1, 1995, 
through  May  31, 1996. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  March  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Johnson  or  )ean  Kemp,  Office  of 
Antidumping  and  Countervailing  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-3793. 


Federal  Register  /  Vol.  62,  No.  47  /  Tuesday,  March  11,  1997  /  Notices 


11153 


SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Ibe 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Backgroiuid 

On  June  19, 1987,  the  Department 
published  in  the  Federal  Register  (52 
FR  23320)  the  antidumping  duty  order 
on  TRBs  from  Romania.  On  June  6, 
1996,  the  Department  published  in  the 
Federal  Register  (61  FR  28840,  28841) 
a  notice  of  opportunity  to  request  an 
administrative  review  of  this 
antidumping  duty  order.  On  June  28. 
1996,  in  accordance  with  19  CFR 
353.22(a),  the  petitioner  requested  that 
we  conduct  an  administrative  review  of 
the  following  firms:  Tehnoimportexport, 
S.A.  (TIE);  Tehnoforestimportexport; 
S.C.  Rulmenti  S.A.  Alexandria 
(Alexandria);  S.C.  Rulmentul  S.A. 
Brasov  (Brasov);  S.C  Rulmenti  S.A. 
Birlad  (Birlad);  S.C.  Rulmenti  Grei  S.A. 
Ploiesti  (Ploiesti);  S.C.  Rulmenti  S.A. 
Slatina  (Slatina);  and  S.C.  URB 
Rulmenti  S.A.  Suceava  (Suceava);  S.C. 
Ocromfer  SRL;  A.  Hartrodt;  Shanghai 
Yawa  Printing  Machinery  Co.,  Ltd.; 
Famous  Freight  Forwarding  Company; 
Accord  Shipping  Pte  Ltd.;  ABCO 
International  Freight  (Hong  Kong)  Ltd.; 
Thompson  Russel  &  Ulrich 
Semiconductor  Technologies  Inc.; 
Votainer  Nederland  B.V.;  Sunrise 
Bearing  and  Technology  Ltd.;  Destrex 
Dora  AFV  SA  DE  CV  AVE;  Madison 
Metals  Corp.;  Euro  Precision  Bearings 
and  Commodities,  Inc.;  William 
McGinty  Company;  Associated 
Dynamics  Inc.;  Universal  Automotive 
Trading  Company,  Ltd.;  Stevens 
Graphics;  Eurasia  Freight  Service  Inc.; 
ABCO  International  Freight  Inc.;  Ameru 
Trading  del  Peru,  $.A.;  and  Madison 
Bearing  Co.  We  pi^lished  the  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  August  8, 1996 
(61  FR  41373,  41374).  On  September  12, 
1996,  the  petitioner  withdrew  its 
request  that  the  administrative  review 
include  Ameru  Trading  del  Peru. 

Scope  of  This  Review 

Imports  covered  by  this  review  are 
shipments  of  TRBs  from  Romania. 
These  products  include  flange,  take-up 


cartridge,  and  hanger  units 
incorporating  tapered  roller  bearings, 
and  tapered  roller  housings  (except 
pillow  blocks)  incorporating  tapered 
rollers,  with  or  without  spindles, 
whether  or  not  for  automotive  use.  This 
merchandise  is  currentiy  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  8482.20.00, 
8482.91.00,  8482.99.30,  8483.20.40, 
8483.30.40,  and  8483.90.20.  Although 
the  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  scope  of  this 
order  remains  dispositive. 

This  review  covers  28  companies  and 
the  period  June  1,  1995  through  May  31, 
1996.  Of  the  28  companies  for  which 
petitioner  requested  a  review,  only  TIE 
made  shipments  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (POR).  Alexandria 
and  Brasov  produced  the  merchandise 
sold  by  TIE  to  the  United  States,  but 
have  stated  that  they  did  not  ship  TRBs 
directiy  to  the  United  States.  The 
Department  has  received  information 
from  the  Government  of  Romania  and 
other  respondents  stating  that  they  did 
not  produce  or  sell  TRBs  subject  to  this 
review. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  TIE  and  Brasov,  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufactxirer's 
facilities,  examination  of  relevant  sales 
and  financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  ouUined  in  the  public 
versions  of  the  verification  reports. 

Separate  Rates 

To  establish  whether  a  company  is 
sufficienUy  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  under  the 
test  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 
Republic  of  China  ("Sparklers"),  56  FR 
20588  (May  6, 1991).  as  amplified  by  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China  (Silicon 
Carbide").  59  FR  22585  (May  2. 1994). 
Under  this  policy,  exporters  in  non- 
market-economy  (NME)  countries  are 
entiUed  to  separate,  company-specific 
margins  when  they  can  demonstrate  an 
absence  of  government  control,  both  in 
law  and  in  fact,  with  respect  to  exports. 
Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  includes:  (1)  An 
absence  of  restrictive  stipulations 


associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
with  respect  to  exports  is  based  on  four 
criteria:  (1)  Whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  indep>endent 
decisions  regarding  the  disposition  of 
profits  or  financing  of  losses;  (3) 
whether  each  exporter  has  autonomy  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  each  exporter  has  the  authority 
to  n^otiate  and  sign  contracts. 

TIE  is  the  only  company  covered  by 
this  review  with  shipments  of  the 
subject  merchandise  to  the  United 
States  during  the  POR.  Therefore,  TIE  is 
the  only  firm  for  which  we  have  made 
a  determination  of  whether  it  should 
receive  a  separate  rate.  We  have  found 
that  the  evidence  on  the  record 
demonstrates  an  absence  of  government 
control,  both  in  law  and  in  feet,  with 
respect  to  TIE  according  to  the  criteria 
identified  in  Sparklers  and  Silicon 
Carbide.  For  a  further  discussion  of  the 
Depactment's  preliminary  determination 
that  TIE  is  entiUed  to  a  separate  rate,  see 
Memorandum  to  Edward  Yang,  Office 
Director,  AD/CVD  Enforcement  Group 
ID,  dated  February  25.  1997: 
Antidumping  Administrative  Review  of 
Tapered  Roller  Bearings  from  Romania: 
Assignment  of  a  Separate  Rate  for 
Tehnoimportexport,  S.A.  in  the  1995/96 
review,  which  is  on  file  in  the  Central 
Records  Unit  (room  B099  of  the  Main 
Commerce  Building). 

Export  Price 

Information  on  the  record  indicates 
that  TIE  was  the  only  Romanian 
exporter  of  the  subject  merchandise  to 
the  United  States  during  the  POR.  For 
sales  made  by  TIE,  the  Department  used 
export  price,  in  accordance  with  section 
772(a)  of  the  Act,  in  calculating  U.S. 
price.  We  calculated  export  price  based 
on  the  price  to  unrelated  purchasers.  We 
made  deductions,  where  appropriate, 
for  foreign  inland  freight  and  ocean 
freight.  We  used  surrogate  information 
from  Indonesia  to  value  foreign  inland 
freight  for  reasons  explained  in  the 
"Normal  Value"  section  of  this  notice. 

Normal  Value 

For  merchandise  exported  from  an 
NME  country,  section  773(c)(1)  of  the 
Act  provides  that  the  Department  shall 
determine  NV  using  factors  of 
production  methodology  if  available 
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information  does  not  pennit  the 
calculation  of  NV  using  home  market  or 
third  country  prices  under  section 
773(a)  of  the  Act.  In  every  case 
conducted  by  the  Depsirtment  involving 
Romania,  Romania  has  been  treated  as 
an  NME  country.  None  of  the  ptulies  to 
this  proceeding  has  contested  such 
treatment  in  this  review.  Accordingly. 
we  calculated  NV  in  accordance  with 
section  773(c)  of  the  Act  and  §  353.52  of 
the  Department's  regulations.  In 
accordance  with  section  773(c)(3)  of  the 
Act,  the  factors  of  production  utilized  in 
producing  TRBs  include,  but  are  not 
limited  t(>— {a)  hours  of  labor  required, 
(b)  quantities  of  raw  materials 
employed,  (c)  amounts  of  energy  and 
other  utilities  consumed,  and  (d) 
representative  capital  cost,  including 
depreciation.  In  accordance  with  section 
773(c)(4)  of  the  Act.  the  Department 
valued  the  factors  of  production,  to  the 
extent  possible,  using  the  prices  or  costs 
of  hctors  of  production  in  market 
economy  countries  that  are — (a)  at  a 
level  of  economic  development 
comparable  to  that  of  Romania,  and  (b) 
significant  producers  of  comparable 
merchandise. 

We  determined  that  Indonesia  is  at  a 
level  of  economic  development 
comparable  to  that  of  Romania.  We  also 
found  that  Indonesia  is  a  producer  gf 
bearings.  Therefore,  we  have  selected 
Indonesia  as  the  primary  surrogate 
country.  For  a  further  discussion  of  the 
Department's  selection  of  surrogate 
countries,  see  Memomndum  to  the  File: 
Antidumping  Administrative  Review  of 
Tapered  Roller  Bearings  from  Romania: 
Selection  of  a  surrogate  country  in  the 
1995/96  review,  dated  February  27, 
1997.  which  is  on  file  in  the  Central 
Records  Unit  (room  B099  of  the  Main 
Commerce  Building). 

For  purposes  of  calculating  NV.  we 
valued  the  Romanian  factors  of 
production  as  follows: 

•  Where  materials  used  to  produce 
TRBs  were  imported  into  Romania  from 
market  economy  countries,  we  used  the 
import  price  to  value  the  material  input. 
To  value  all  other  direct  materials  used 
in  the  production  of  TRBs.  we  used  the 
import  value  per  metric  ton  of  these 
materials  into  Indonesia  for  the  period 
January  1994  through  September  1994 
as  published  in  the  Indonesian  Foreign 
Trade  Statistical  Bulletin — Imports,  and 
adjusted,  as  appropriate,  with  the 
wholesale  price  index  inflator  to  place 
these  values  on  an  equivalent  basis.  We 
made  adjustments  to  include  freight 
costs  incurred  between  the  suppliers 
and  the  TRB  factories,  using  freight  rates 
obtained  from  the  public  version  of  the 
May  10. 1996  and  July  15, 1996 
submissions  of  P.T.  Multi  Raya  Indah 


Abadi,  respondent  in  the  antidimiping 
case  Melamine  Institutional  Dinnerware 
from  Indonesia,  which  is  on  file  in  the 
Central  Records  Unit  (B099  of  the  Main 
Commerce  Building).  We  also  made  an 
adjustment  for  scrap  steel  which  was 
sold  by  the  producers. 

•  For  direct  labor,  we  used  the 
Indonesian  average  daily  wage  and 
hours  worked  per  week  for  the  iron  and 
steel  basic  industries  reported  in  the 
1994  Special  Supplement  to  the  Bulletin 
of  Labour  Statistics,  published  by  the 
International  Labour  Office. 

•  For  factory  overhead,  selling, 
general  and  administrative  expenses, 
and  profit,  we  could  not  find  a  value  for 
the  bearings  industry  in  Indonesia. 
Therefore,  we  used  information 
provided  to  the  Department  by  the  U.S. 
Embassy  in  Jakarta,  Indonesia  in  the 
antidumping  duty  investigation  of 
Certain  Carbon  Steel  Butt-Weld  Pipe 
Fittings  from  the  People's  Republic  of 
China,  because  the  pipe  fittings  industry 
is  a  similar  metal  manufacturing 
industry. 

•  To  value  packing  materials,  where 
materials  used  to  package  TRBs  were 
imported  into  Romania  from  market- 
economy  countries,  we  used  the  import 
price  to  value  the  material  input.  To 
value  all  other  packing  materials,  we 
used  the  import  value  per  metric  ton  of 
these  materials  for  the  period  January 
1994  through  September  1994  (and 
adjusted  with  the  wholesale  price  index 
inflator  to  place  these  values  on  an 
equivalent  basis),  as  published  in  the 
Indonesian  Foreign  Trade  Statistical 
Bulletin — Imports.  We  adjusted  these 
values  to  include  freight  costs  incurred 
between  the  suppliers  and  the  TRB 
factories. 

•  To  value  foreign  inland  freight,  we 
used  freight  rates  obtained  from  public 
versions  of  submissions  to  the 
Department  in  the  antidumping  case 
Melamine  Institutional  Dinnerware  from 
Indonesia,  as  indicated  above. 

Currency  Conversioa 

We  made  currency  conversions  in 
accordance  with  Section  773A(a)  of  the 
Act.  In  this  case,  we  used  average 
monthly  exchange  rates  published  by 
the  International  Monetary  Fund  in 
International  Financial  Statistics. 

Non-Shippers 

The  following  companies  stated  that 
they  did  not  have  shipments  to  the 
United  States  during  the  FOR:  S.C. 
Rulmentul  S.A.  Brasov,  S.C  Rulmenti 
S.A.  Birlad,  S.C.  Rulmenti  S.A.  Slatina, 
S.C.  Rulmenti  S.A.  Alexandria,  S.C. 
Rulmenti  Grei  S.A.  Floiesti,  Votainer 
Nederland  B.V.,  Sunrise  Bearing  and 
Technology  Ltd.,  A.  Hartrodt,  Shanghai 


Yawa  Printing  Machinery  Co.,  Ltd.. 
Famous  Frei^t  Forwarding  Company. 
ABCO  International  Freight  (Hong 
Kong)  Ltd.,  William  McGinty  Company, 
Associated  Dynamics  Inc.,  Stevens 
Graphics,  Eurasia  Freight  Service,  Inc., 
and  ABCO  International  Freight  Inc. 
Additionally,  the  Government  of 
Romania  stated  that  TIE  was  the  sole 
exporter  to  the  United  States,  and  that 
therefore  the  Romanian  companies 
Tehnoforestimportexport,  S.C.  Ocromfer 
SRL,  and  S.C.  Rulmenti  S.A.  Suceava 
did  not  export  to  the  United  States 
during  the  FOR.  We  received  no 
responses  to  our  questionnaire  from 
Universal  Automotive  Trading 
Company,  Ltd.,  Euro  Precision  Bearings 
and  Commodities,  Inc.,  Thompson, 
Russel  &  Ulrich  Semiconductor 
Technologies  Inc.,  and  Accord  Shipping 
Pte  Ltd.  We  were  unable  to  locate 
Madison  Bearing  Company,  Madison 
Metals  Corporation,  and  E>estrex  Dora 
AFV  SA  DE  CV  AVE. 

We  confirmed  that  none  of  the 
aforementioned  companies  shipped 
TRBs  to  the  United  States  with  the 
United  States  Customs  Service. 
Therefore,  we  are  treating  all  of  these 
companies  as  non-shippers  for  this 
review. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist: 


Manufacturer/ 
exporter 

Time  period 

Margin 
(per- 
cent) 

Tetirx>importex- 

poft,  SA  

NorvsMppers  ... 

6/1/95-5/31/96 
6/1/95-5/31/96 

8.05 
•7.67 

•No  sMpments  during  the  POR,  but  never 
determined  to  merit  a  separate  rate.  There- 
fore, we  applied  the  Romania-wide  rate  estat>- 
lished  in  the  most  recent  segment  of  the  pro- 
ceeding. 

Parties  to  the  proceedings  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
The  Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 
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The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  TRBs  from  Romania  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(c)  of  the  Act:  (1)  The  cash 
deposit  rate  for  TIE  will  be  the  rate  we 
determine  in  the  final  results  of  review; 
(2)  for  the  other  companies  named 
above  which  had  no  shipments  during 
the  POR  and  which  were  not  found  to 
have  separate  rates, 
Tehnoforestimportexport,  Alexandria, 
Brasov,  Barlad,  Floiesti,  Slatina,  and 
Suceava,  and  for  all  other  Romanian 
exporters,  the  cash  deposit  rate  will  be 
7.67%,  the  Romania-wide  rate 
estabhshed  in  the  most  recent  segment 
of  the  proceeding;  and  (3)  for  non- 
Romanian  exporters  of  subject 
merchandise  from  Romania,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  Romanian  supplier  of  that 
exporter.  These  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibiUty  imder  19  CFR  353.26  of 
the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
Uquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties.  This  administrative  review  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  March  3, 1997. 
Robert  S.  LaRussa, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[PR  Doc.  97-5895  Filed  3-10-97;  8:45  am] 

BILLING  CODE  3510-OS-P 


Centers  for  Disease  Control  and 
Prevention;  Decision  on  Application 
for  Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 


Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW.,  Washington, 
D.C. 

Docket  Number:  96-116.  Applicant: 
Centers  for  Disease  Control  and    ^ 
Prevention.  Mailstop  F17,  4770  Buford 
Hwry,  N.E.,  Atlanta,  GA  30341-3724. 
Instrument:  Mass  Spectrometer,  Model 
VG  AutoSpec.  Manufacturer: 
Micromass,  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  61  FR 
66017,  December  18. 1996. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  High  sensitivity  and 
resolving  power,  continuously  variable 
to  80  000  (10%  vaUey  definition)  in  El 
mode  and  (2)  extended  mass  range  to 
2000  at  8keV  accelerating  potential.  The 
National  Institutes  of  Health  advises  in 
its  memorandimi  dated  November  25. 
1996  that  (1)  these  capabilities  are 
pertinent  to  the  apphcant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  apphcant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel 

Director,  Statutory  Import  Progmms  Staff. 
(PR  Doc.  97-6041  Filed  3-10-97;  8:45  am] 

BILLMG  CODE  3610-OS-P 


Federal  Highway  Administration; 
Decision  on  Application  for  Duty-Free 
Entry  of  Scienttflc  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC. 

Docket  Number:  96-124.  AppUcant: 
Federad  Highway  Administration, 
McLean,  VA  22101-2296.  Instrument: 
ACFM  Crack  Microgauge,  Model  U9. 
Manufacturer:  Technical  Software 
Consultants,  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  62  FR  979, 
January  7, 1997. 


Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  a  5  KHz  drive  coil  and  two 
directionally  sensitive  pickup  coils 
employing  alternating  current  field 
measurement  to  detect  and  size 
structural  defects.  A  U.S.  Department  of 
Energy  laboratory  advised  on  February 
11. 1997  that:  (1)  This  capabiUty  is 
pertinent  to  the  appUcant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  appUcant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Fruk  W.  Creel 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  97-5892  Filed  3-10-97;  8:45  ami 
BILUNQ  COOE  361»-06-P 


U.S.  Geological  Survey,  Denver,  et  al; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Room 
4211,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used. 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  96-127.  AppUcant: 
U.  S.  Geological  Survey,  Denver,  CO 
80225.  Instrument:  SIR  Mass 
Spectrometer  with  Automated  Sample 
Peripherals,  Model  Optima. 
Manufacturer:  Micromass,  United 
Kingdom.  Intended  Use:  See  notice  at  62 
FR  2133.  January  15. 1997.  Reasons:  The 
foreign  instrument  provides:  (1)  An 
absolute  sensitivity  of  1  mass  44  ion  per 
1000  molecules  of  CO2  and  (2)  an 
external  precision  of  0.02  for  10  bar  |il 

ofCCb. 

Docket  Number:  96-130.  AppUcant: 
State  University  of  New  York,  Stony 
Brook,  NY  11794.  Instrument:  Mass 
Spectrometer.  Model  DeltaP*"*. 
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Manufacturer.  Finnigan  MAT,  Gennany. 
Intended  Use:  See  notice  at  62  FR  2133, 
January  15,  1997.  Reasons:  The  foreign 
instrument  provides:  (1)  Analytical 
performance  of  0.006%  for  "C  and 
0.012  for  '«0  (both  as  CCh)  and  (2) 
analysis  of  samples  to  50  bar  )il  to  the 
above  precision. 

The  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purposes.  We  know  of  no  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  97-5891  Filed  3-10-97;  8:45  am) 

■RJJNGCOOe  3610-OS-P 
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University  of  IMassachusetts  Medicai 
Center,  Decision  on  Application  for 
Duty-free  Entry  of  Scientific  instrument 

This  is  a  decision  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  am  and  5  pm  in 
Room  4211.  U.S.  Department  of 
Commerce,  14th  and  Constitution    . 
Avenue,  NW.,  Washington,  DC. 

DECISION:  Denied.  Applicant  has 
failed  to  establish  that  domestic 
instruments  of  equivalent  scientific 
value  to  the  foreign  instniment  for  the 
intended  purposes  are  not  available. 

REASONS:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  the  following  docket. 

Docket  Number:  96-101.  Applicant: 
University  of  Massachusetts  Medical 
Center,  Worcester,  MA  01605. 
Instrument:  Spectrophotometer  System, 
Model  SF-61  DX2/X.  Manufacturer  Hi- 
Tech Scientific,  United  Kingdom.  Date 
of  Denial  without  Prejudice  to 
Resubmission:  December  12, 1996. 
Frank  W.  CraeJ, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  97-5893  Filed  3-10-97;  8:45  am) 
■LUNQ  CODE  3610-DS-P 


University  of  Illinois  at  Urbana- 
CtMvnpaign,  et  ai.;  Consolidated 
Decision  on  Applications  for  Duty-Free 
Entry  of  Scientific  instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 


Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Room 
4211,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  IX;. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Numbers:  96-075.  96-076R 
and  96-077.  Applicant:  University  of 
Illinois  at  Urbana-Champaign,  Urbana. 
IL  61801.  Instrument:  Eye  Tracking 
System,  Model  EYELINK.  Manufacturer 
SR  Research  Ltd.,  Canada.  Intended  Use: 
See  notice  at  61  FR  41774.  August  12, 
1996.  Reasons:  The  foreign  instnmients 
provide  a  sampling  rate  of  250  Hz  and 
spatial  resolution  of  eye  position  to 
0.005  degree  without  requiring  use  of 
head  restraint.  Advice  received  from: 
National  Institutes  of  Health,  December 
17, 1996  and  January  30, 1997. 

Docket  Number:  96-123.  Applicant- 
William  Marsh  Rice  University. 
Houston.  TX  77005.  Instrument: 
Stopped-Flow  Fluorescence 
Spectrophotometer,  Model  SX.18MV. 
Manufacturer  Applied  Photophysics 
Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  62  FR  979,  January  7. 1997. 
Reasons:  The  foreign  instrument 
provides:  (1)  An  instrumental 
"deadtime"  of  1.2  msec  permitting 
measurement  of  reaction  rates  up  to 
1500  sec-'  and  (2)  sequential  mixing 
capability.  Advice  received  from: 
National  Institutes  of  Health,  December 
16, 1996. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  Imows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  97-6040  Filed  3-10-97;  8:45  am) 
MLLMOCOOC  3610-OS-P 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  Insular  Affairs 
[Docket  No.  960508126-6126-01] 
RIN  0625-AA46 

.Allocation  of  Duty-Exemptions  for 
Calendar  Year  1997  Among  Watch 
Producers  Located  in  the  Virgin 
Islands 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce;  Office  of 
Insular  Affairs,  Department  of  the 
Interior. 
action:  Notice. 

summary:  This  action  allocates  1997 
duty-exemptions  for  watch  producers 
located  in  the  Virgin  Islands  pursuant  to 
Pub.  L.  97—446,  as  amended  by  Pub.  L. 
103-^65  ("the  Act"). 

FOR  FURTHER  INFORMATION  CONTACT:  Faye 
Robinson.  (202)  482-3526. 
SUPPLEMENTARY  INFORMATION:  PlU^uant 
to  the  Act,  the  Departments  of  the 
Interior  and  Commerce  (the 
Departments)  share  responsibility  for 
the  allocation  of  duty  exemptions 
among  watch  assembly  firms  in  the 
United  States  insular  possessions  and 
the  Northern  Mariana  Islands.  In 
accordance  with  §  303.3(a)  of  the 
regulations  (15  CFR  part  303),  this 
action  establishes  the  total  quantity  of 
duty-free  insular  watches  and  watch 
movements  for  1997  at  4,600.000  units 
and  divides  this  amount  among  the 
three  insular  possessions  of  the  United 
States  and  the  Northern  Mariana 
Islands.  Of  this  amount,  3,100,000  units 
may  be  allocated  to  Virgin  Islands 
producers,  500,000  to  Guam  producers, 
500,000  to  American  Samoa  producers 
and  500,000  to  Northern  Mariana 
Islands  producers  (61  FR  55883). 

The  criteria  for  the  calculation  of  the 
1997  duty-exemption  allocations  among 
insular  producers  are  set  forth  in 
§  303.14  of  the  regulations. 

The  Departments  have  verified  the 
data  submitted  on  application  form 
ITA-334P  by  Virgin  Islands  producers 
and  inspected  their  current  operations 
in  accordance  with  Section  303.5  of  the 
regulations. 

In  calendar  year  1996  the  Virgin 
Islands  watch  assembly  firms  shipped 
1,015,199  watches  and  watch 
movements  into  the  customs  territory  of 
the  United  States  under  the  Act.  The 
dollar  amount  of  creditable  corporate 
income  taxes  paid  by  Virgin  Islands 
producers  during  calendar  year  1996 
plus  the  creditable  wages  paid  by  the 
industry  during  calendar  year  1996  to 
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residents  of  the  territory  totalled 
$3,623,965. 

There  are  no  producers  in  Guam, 
American  Stunoa  or  the  Northern 
Mariana  Islands. 

The  calendar  year  1997  Virgin  Islands 
annual  allocations  set  forth  below  are 
based  on  the  data  verified  by  the 
Departments  in  the  Virgin  Islands.  The 
allocations  reflect  adjustments  made  in 
data  supplied  on  the  producers'  annual 
application  forms  (rTA-334P)  as  a  result 
of  the  Departments'  verification. 

The  duty-exemption  allocations  for 
calendar  year  1997  in  the  Virgin  Islands 
are  as  follows: 


Name  of  firm 

Annual  alloca- 
tion 

Belair  Quartz,  Inc 

Hampden  Watch  Co.,  Inc 

Progress  Watch  Co.,  Inc 

Unitime  Industries.  Inc 

TmriAv    Inr 

500,000 
200,000 
500,000 
500,000 
400,000 

Kobert  S.  LaRuaa, 

Acting  Assistant  Secretary  for  Import 

Administration,  Department  of  Commerce. 

Dann  J  Aranza, 

Acting  Director,  Office  of  Insular  Affairs, 

Department  of  the  Interior. 

|FR  Doc.  97-5894  Filed  3-10-97;  8:4SaiB] 

■LLMO  COOE  3S1(M»-P,  4310-«3-P 


DEPARTMENT  OF  COMMERCE 

[Docket  No.  960322092-7041-05;  LD. 
122696A] 

RIN064ft-ZA19 

Gulf  Of  Mexico  Sustainable  Rsheries 


AGBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  notice  of  availability  of 

Federal  assistance. 

summary:  NMFS  establishes  a  Gulf  of 
Mexico  Sustainable  Fisheries  Program 
that  provides  $10  million  in  fishery 
disaster  assistance  to  the  Gulf  of  Mexico 
(Gulf).  NMFS  will  allocate  the  $10 
million  to  the  five  Gulf  states'  fisheries 
resource  agencies  for  projects  or  other 
measures  designed  to  alleviate  the  long- 
term  effects  of  the  fishery  resource 
disasters  on  the  GulPs  fishery  resources 
and  associated  habitat. 
FOR  FURTHER  INFORMATION  CONTACT: 
Buck  Sutter,  at  (813)  570-5324. 
8UPPt.EMENTARY  INFORMATION: 
Background. 

Pursuant  to  his  authority  under 
section  308(d)  of  the  Interjurisdictional 


Fisheries  Act  (16  U.S.C.  4107(d))  (IFA). 
the  Secretary  of  Commerce  (Secretary) 
declared  fishery  resource  disasters  on 
August  2,  1995,  in  the  Pacific 
Northwest,  New  England,  and  the  Gulf. 
With  respect  to  the  Gulf,  the  Secretary's 
disaster  declaration  (Declaration)  cited 
multiple  impacts.  Nonpoint  source 
nutrients  and  debris  entering  the  Gulf  as 
a  result  of  the  Mississippi  River  floods 
in  1993  and  1994  caused  severe 
hypoxia,  a  condition  where  the  excess 
nutrients  react  to  deplete  the  water  of 
necessary  oxygen,  which  spread  to 
massive  areas  in  the  Gulf  and  threatened 
marine  life  and  coastal  resources.  The 
flood  debris  created  underwater  hazards 
for  commercial  fishermen  who  suffered 
damaged  or  lost  gear  and  vessels.  In 
addition,  the  Secretary  cited  hurricanes 
that  harmed  fisheries  habitat  and 
engendered  substantial  economic 
damage  and  social  disruption.  Because 
of  these  impacts,  the  Secretary  made 
$15  million  available  for  the  Gulf  of 
Mexico  for  disaster  relief. 

On  June  10,  1996,  NMFS  published  a 
final  notice  (61  FR  29350)  describing  the 
Gulf  of  Mexico  Fisheries  Disaster 
Program  (FDP).  which  committed  up  to 
$5  million  of  the  available  $15  million 
for  direct  grants  to  commercial 
fishermen  who  sufi^ered  uninsured 
fishing  vessel  or  gear  damage  or  loss 
caused  by  the  hurricanes,  floods,  or 
their  aftereffects.  Subsequently,  on 
October  24,  1996,  a  notice  was 
published  (61  FR  55132)  to  expand 
eligibility  under  the  FDP. 

Section  308(d)  of  the  IFA  allows  the 
Secretary  to  help  persons  engaged  in 
commercial  fisheries  by  providing 
assistance  indirectly  through  state  and 
local  government  agencies.  Therefore, 
the  remaining  $10  million  in  Gulf 
disaster  assistance  will  go  toward 
projects  or  other  measures  to  alleviate 
the  long-term  impacts  on  Gulf  fishery 
resources  and  associated  habitat  from 
conditions  cited  in  the  August  2, 1995, 
Declaration.  Because  the  impacts  varied 
from  state  to  state,  this  assistance  is 
provided  through  the  five  Gulf  state 
fisheries  resource  agencies,  as  they  are 
in  the  best  position  to  determine  how 
the  funds  can  be  used. 

This  notice  establishes  the  criteria 
that  will  be  used  by  NOAA  to  evaluate 
and  fund  state  disaster  assistance 
proposals.  NOAA  has  been  in 
consultation  with  the  eligible  state 
fishery  resource  agencies,  and  plans  to 
invite  proposals  via  letter.  At  that  time, 
applicants  will  be  provided  additional 
details  on  applicable  Federal  assistance 
requirements.  Once  NMFS  determines 
that  a  state's  proposal(s)  complies  with 
all  applicable  terms,  limitations,  and 
conditions,  NMFS  will  enter  into  a 


financial  assistance  agreement  with  that 
state  for  the  administration  of  each 
projecL 

After  consultations  wlA  appropriate 
state  officials  and  review  of  available 
information  regarding  the  impacts  of 
disasters  that  occurred  from  August  23, 
1992,  through  December  31, 1995, 
NMFS  has  decided  upon  the  following 
apportionment  of  funds:  Alabama — $1 
million;  Florida — $2.25  million; 
Louisiana — $4.5  million;  Mississippi — 
$1  million;  and  Texas — $1.25  million. 

On  behalf  of  the  Secretary,  NMFS 
published  a  Notice  of  Proposed  Program 
on  January  2, 1997  (62  FR  94),  to  solicit 
public  comments.  One  written  comment 
was  received,  from  a  Gulf  state  fishery 
resource  agency.  The  comment 
expressed  support  for  the  proposed 
program,  stating  that  the  criteria 
established  in  the  notice  will  allow 
states  to  design  and  implement  projects 
that  will  benefit  fishery  resources  and 
habitats  in  the  long  term.  NMFS  agrees 
and  has  therefore  made  no  changes  to 
the  program. 

Criteria 

In  order  to  be  considered  for  funding, 
a  state  proposal  must  adhere  to  the 
following  criteria: 

1.  The  proposed  project(s)  must  be 
consistent  with  the  original  intent  of  the 
Secretary's  disaster  declaration  and  the 
IFA  (i.e.,  each  project  must  address 
conditions  resulting  from  nutrients  and 
debris  entering  the  Gulf  as  a  result  of 
floods,  and/or  hurricanes  or  hurricane- 
strength  storms,  from  August  23, 1992 
through  December  31,  1995);  and 

2.  Projects  must  address  the  long-term 
benefit  of  the  fishery  resource  and 
associated  habitat  and  must  seek  to 
create  healthy,  sustainable  fisheries  in 
the  Gulf  of  Mexico;  and 

3.  Projects  must  not  duplicate  existing 
Federal,  state,  or  local  projects. 
However,  they  may  augment  or  allow 
the  maintenance  of  effort  of  existing 
projects,  provided  that  those  projects  are 
consistent  v^th  all  other  criteria.  In 
other  words,  separate  projects  may  not 
be  created  if  such  projects  already  exist, 
but  funds  may  be  used  to  maintain 
existing  projects;  and 

4.  Projects  that  primarily  involve  new 
data  collection  must  show  a  clear 
relationship  between  that  project  and 
long-term  benefits  to  the  fishery 
resource  that  are  attainable  without 
additional  funding.  A  new  data 
collection  project  would  not  qualify 
under  this  program  if  the  project  would 
not  provide  sufficient  useful 
information  without  future  funding. 

Projects  that  would  qualify  under 
these  criteria  might  include  restoration/ 
development  of  hurricane  or  flood- 
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damaged  habitat,  enhancement  of  stocks 
that  declined  due  to  hypoxia  or  habitat 
loss,  or  fishing  capacity  reduction 
projects  to  alleviate  the  excess  capacity 
targeting  the  depleted  stocks  and  to 
mitigate  the  financial  harm  suffered  by 
fishermen  who  targeted  these  stocks. 

Determinations  and  Administration 

All  state  grant  proposals  will  be 
reviewed  by  the  Department  of 
Commerce,  NOAA,  and  NMFS.  Final 
project  selections  will  be  made  by 
NMFS  ensuring  that  there  is  no 
duplication  with  other  projects  funded 
by  NOAA  or  other  Federal 
organizations.  If  a  proposal  is  accepted, 
NOAA  will  enter  into  a  financial 
assistance  agreement  with  the 
submitting  state. 

NMFS  may  require  states  to  submit 
semiannual  project  status  reports  on  the 
use  of  funds  and  progress  of  the  project 
to  NMFS  within  30  days  after  the  end 
of  each  6-month  period.  These  reports 
would  be  submitted  to  the  individual 
specified  as  the  NMFS  Program  Officer 
in  the  funding  agreement.  NMFS  may 
also  require  states  to  submit  a  final 
report  within  90  days  after  completion 
of  each  project  to  the  NMFS  Program 
Officer.  The  final  report  would  describe 
the  project  and  include  an  evaluation  of 
the  work  performed  and  the  results  and 
benefits  in  sufficient  detail  to  enable 
NMFS  to  assess  the  success  of  the 
completed  project. 

NMFS  is  committed  to  using  available 
technology  to  achieve  the  timely  and 
wide  distribution  of  final  reports  to 
those  who  would  benefit  from  this 
information.  Therefore,  recipients  may 
be  required  to  submit  final  reports  in 
electronic  format,  in  accordance  with 
the  award  terms  and  conditions,  for 
pubUcation  on  the  NMFS  Home  Page. 

Catalogue  of  Federal  Domestic 
Assistance 

The  Program  is  listed  in  the 
"Catalogue  of  Federal  Domestic 
Assistance"  under  No.  11.452,  UnaUied 
Industry  Projects. 

Classification 

This  program  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O.  12866.  The  Assistant  General 
Counsel  for  Legislation  and  Regulation 
of  the  Department  of  Commerce 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  this  notice  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  No  comments  were  received 
regarding  this  certification.  As  a  result, 
no  regulatory  flexibility  analysis  was 
prepared.  Because  there  are  less  than  10 


applicants,  the  Paperwork  Reduction 
Act  does  not  apply. 

Authority:  Public  Law  99-659  (16  U.S.C 
4101  et  seq.y.  Public  Law  102-396;  Public 
Law  104-134. 

Dated:  March  5. 1997. 
Nancy  Foeter.  PhJ)., 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
IFR  Doc.  97-5951  Filed  3-10-97;  8:45  am] 
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National  Oceanic  and  Atmosptteiic 
Administration 

p.D.  030697A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  applications  for  two 
scientific  research  permits  (P45X,  P45Y) 
and  modification  2  to  scientific  research 
permit  956  (P45S). 

SUMMARY:  Notice  is  hereby  given  that 
the  Columbia  River  Research  Laboratory 
of  the  U.S.  Geological  Service  in  Cook, 
WA  (USGS),  formerly  the  National 
Biological  Service,  has  applied  in  due 
form  for  two  permits  and  a  modification 
to  a  permit  authorizing  takes  of 
endangered  and  threatened  species  for 
scientific  research  purpKises. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  these 
applications  must  be  received  on  or 
before  April  10,  1997. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232- 
4169  (503-230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Environmental  and  Technical 
Services  Division,  Portland. 
SUPPLEMENTARY  INfORMATION:  USGS 
requests  two  permits  and  a  modification 
to  a  permit  under  the  authority  of 
section  10  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  ESA-Iisted  fish  and  wildlifie 
permits  (50  CFR  parts  217-227). 

USGS  (P45X)  requests  a  five-year 
permit  for  annual  takes  of  adult  and 
juvenile,  threatened.  Snake  River  fall 


Chinook  salmon  (Oncorhyncbus 
tshawytscha]  and  adult  and  juvenile, 
threatened.  Snake  River  spring/summer 
Chinook  salmon  (Oncorhynchus 
tshawytscha)  associated  with  a  study 
designed  to  determine  the  post-release 
attributes  and  survival  of  hatchery  and 
natural  fall  chinook  salmon  in  the  Snake 
River.  The  study  consists  of  eight 
assessment  tasks  for  which  ESA-listed 
fish  are  proposed  to  be  taken:  1)  Lifs 
cycle,  2)  redd  counts,  3)  food  and 
growth,  4)  habitat  use,  5)  predation,  6) 
temperature  response,  7)  migratory 
behavior,  and  8)  race  and  residualism. 
ESA-listed  fish  will  be  observed; 
captured,  handled,  and  released; 
captured,  anesthetized,  tagged  with 
passive  integrated  transponders  or  radio 
transmitters,  allowed  to  recover  from 
the  anesthetic,  and  released;  or  taken 
lethally.  Indirect  mortalities  associated 
with  the  research  activities  are  also 
rcifiiifl  '^tflfi 

USGS  (P45Y)  requests  a  three-year 
permit  for  an  annual  take  of  juvenile, 
threatened,  artificially-propagated. 
Snake  River  spring/ summer  chinook 
salmon  (Oncorhynchus  tshawytscha) 
associated  with  a  study  designed  to 
determine  the  vertical  and  horizontal 
distribution  of  juvenile  salmonids 
exposed  to  high  levels  of  total  dissolved 
gas  during  their  seaward  migration  in 
the  Snake  and  Columbia  Rivers.  The 
vertical  and  horizontal  distribution  of 
juvenile  salmonids  exposed  to  high 
levels  of  total  dissolved  gas  must  be 
further  defined  to  assess  the  risk  of 
mortaUty  fit>m  gas  bubble  disease.  ESA- 
listed  fish  will  be  acquired  from  the 
Smolt  Monitoring  Program  under  the 
authority  of  permit  822  at  Lower 
Monumental,  Ice  Harl>or,  or  McNary 
E)ams;  transported  as  necessary  to  Ice 
Harbor  Dam;  anesthetized;  surgically 
implanted  with  radio  transmitters; 
allowed  to  recover  from  the  anesthetic 
and  the  surgical  procedure;  released  at 
Ice  Harbor  Dam;  and  tracked 
electronically  between  Ice  Harbor  and 
McNary  Dams.  Indirect  mortalities  of 
ESA-listed  fish  associated  with  the 
research  activities  are  also  requested. 

USGS  (P45S)  requests  modification  2 
to  scientific  research  permit  956  for 
authorization  to  take  juvenile, 
threatened.  Snake  River  fall  chinook 
salmon  [Oncorhynchus  tshawytscha) 
associated  with  annual  research 
activities.  Permit  956  currently 
authorizes  USGS  an  annual  take  of 
juvenile,  threatened,  naturally-produced 
and  artificially-propagated,  Snake  River 
spring/summer  chinook  salmon 
(Oncorhynchus  tshawytscha)  associated 
with  a  study  designed  to  obtain  data  on 
the  distribution,  abundance,  movement, 
and  habitat  preferences  of  the 


anadromous  fish  that  migrate  through 
Lower  Granite  Reservoir;  to  evaluate  the 
operation  of  a  surface  bypass  collector 
in  the  forebay  of  Lower  Granite  Dam; 
and  to  verify  species  of  hydroacoustic 
surveys.  Juvenile,  ESA-listed  fall 
chinook  salmon  are  proposed  to  be 
acquired  from  the  Smolt  Monitoring 
Program  under  the  authority  of  permit 
822,  collected  by  purse  seine,  or 
collected  from  the  juvenile  bypass 
facility  at  Lower  Granite  Dam; 
transported  as  necessary  to  Lower 
Granite  Dam;  anesthetized;  surgically 
implanted  with  radio  transmitters; 
allowed  to  recover  bom  the  anesthetic 
and  the  surgical  procedure;  released  at 
Lower  Granite  Dam;  and  tracked 
electronically.  Indirect  mortalities  of 
ESA-listed  fish  associated  with  the 
research  activities  are  also  requested. 
Modification  2  would  be  valid  for  the 
duration  of  the  permit.  Permit  956 
expires  on  September  30, 1999. 

Those  individuals  requesting  a 
hearing  on  either  of  the  two  requests  for 
a  permit  or  the  permit  modification 
request  should  set  out  the  specific 
reasons  why  a  hearing  would  be 
appropriate  (see  ADDRESSES).  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
the  above  application  summaries  are 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  March  5, 1997. 
Robert  C  Ziobro, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  97-5978  Filed  3-10-97;  8:45  am) 
BHJJNO  CODE  3S1»-22-F 


P.D.030497F] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA),  " 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  no.  1031  (P623) 

SUMMARY:  Notice  is  hereby  given  that  D. 
Ann  Pabst,  Ph.D.,  University  of  North 
Carolina  at  Wilmington,  601  South 
College  Road,  Wilmington,  North 
Carolina  28403-3297,  is  hereby 
authorized  to  take  cetaceans  for 
purposes  of  scientific  research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 


Permits  Division,  Office  of  Protected 
Resources,  NMFS, 

1315  East- West  Highway.  Room 
13130.  Silver  Spring,  MD  20910  (301/ 
713-2289); 

Regional  Administrator,  Northeast 
Region,  NMFS,  NOAA,  One  Blackburn 
Drive,  Gloucester,  MA  01930-2298 
(508/281-9250);  and 

Regional  Administrator,  Southeast 
Region,  NMFS,  NOAA,  9721  Executive 
Center  Drive,  SL  Petersburg,  FL  33702- 
2432  (813/570-5301). 

SUPPLEMENTARY  INFORMATKM:  On 
November  25, 1996,  notice  was 
published  in  the  Federal  Register  (61 
FR  59863)  that  the  above-named 
applicant  had  submitted  a  request  for  a 
scientific  research  permit  to  harass 
during  photo-identification  studies, 
acoustic  recording,  and  aerial  and  vessel 
surveys,  up  to  1,200  humpback  whales 
[Megaptera  novaeangliae)  annually  over 
a  five  year  period.  In  addition,  the 
following  non-target  species  may  be 
harassed  during  the  course  of  the 
research:  North  Atlantic  right  whales 
[Eubalaena  glacialis),  fin  whales 
(Balaenoptera  physalus),  Atlantic 
bottlenose  dolphhis  (Tursiops 
truncatus),  harbor  porpoise  [Phocoena 
pbocoena),  beaked  whales  (Mesplodon 
sp.),  and  pelagic  dolphins  [Stenella  sp.). 
The  requested  permit  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
Part  216),  the  Endangered  Species  Act 
(ESA)  of  1973,  as  amended  (16  U.S.C. 
1531  et  seq.),  and  the  Regulations 
Governing  the  Taking,  Importing,  and 
Exporting  of  Endangered  Fish  and 
Wildlife  (50  CFR  part  222).  Issuance  of 
this  permit,  as  required  by  the  ESA,  was 
based  on  a  finding  that  such  permit  (1) 
Was  applied  for  in  good  taith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  March  5, 1997. 
Art  Jefifen, 

Acting  Chief,  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-5976  Filed  3-10-97;  8:45  am) 

BILIJNG  CODE  »1»-2»-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AQREEMEFfTS 

Adjustment  of  Import  Umlts  for  Certain 
Cotton  and  Man  Made  RtMr  Textile 
Products  Produced  or  Manufactured  in 
Pakistan 

March  5, 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 

EFFECTIVE  DATE:  March  11, 1997. 
FOR  FURTHER  MTORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482— 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Statiis  Reports  posted  on  the  bulletin 
boards  of  of  each  Customs  port  or  call 
(202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  MFORMATKM: 

Anthority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agncultuial  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  applied  to  1996  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17,  1996).  Also 
see  61  FR  68245,  published  on 
December  27, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Urtiguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Trt>yH.Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImpkmentatioB  ofTextilB 


March  5, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  Ixit  does  not  cancel,  the  directive 
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issued  to  you  on  December  20, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manuEactured  in  F^kistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1. 1997  and  extends  through 
December  31. 1997. 

Effective  on  March  11, 1997,  you  are 
directed  to  reduce  the  limits  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  limit' 

331/631  

360 

363 

369-«»  

2.092,588  dozen  pairs. 
4,391.160  numbefs. 
40,083,642  numbers. 
625.920  tdtograms. 

'  The  limits  have  not  been  ac^usted  to  ac- 
count for  any  imports  exported  after  December 
31,  1996. 

^Category  369-S:  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C553(a)(l). 

Sincerely, 
Troy  H.  Cribb, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 
(FR  Doc.97-6011  Filed  3-10-97;  8:45  am) 
MLUNQCOOC  3610-IM-F 


coMMOomr  futures  trading 

COMMSSiON 
Sunshine  Act  Meeting 

AGENCY  HO(J)ING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  2:00  p.m.,  Monday. 

March  31, 1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington. 

DC.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

lead  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  97-6185  Filed  3-7-97;  8:45  am) 

BILUNQ  COM  OSI-Ol-M 


Sunstiine  Act  Meeting 

AGENCY  HOUMNQ  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  2:00  p.m.,  Monday, 

Maith  24. 1997. 

PIAC£:  1155  21st  St..  N.W.,  Washington. 

D.C  9th  Fl.  Conference  Room. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  202-418-5100. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  97-6186  Filed  3-7-97;  11:03  ami 

BILUNQ  CODE  OCI-OI-M 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  3:30  p.m.,  Tuesday. 
March  18, 1997. 

PLACE:  1155  21st  St..  N.W.,  Washington, 
D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcements  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  97-6187  Filed  3-7-97;  11:03  am] 

BHJJNQ  COOE  6361-01-li 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

THME  AND  DATE:  2:00  p.m.,  Monday. 
March  17, 1997. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC  9  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  97-6188  Filed  3-7-97;  11:03  am] 

BILUNQ  COOE  SSSI-OI-M 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  IKEET1NG: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday. 
March  10,  1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-6189  Filed  3-7-97;  11:03  am] 

BBJJNQ  COOC  BSSI-OI-M 


DEFENSE  NUCLEAR  FAaUTIES 
SAFETY  BOARD 

[Recommendation  97-1] 

Safe  Storage  of  Uraniun>>233 

AGENCY:  Defense  Nuclear  Facihties 

Safety  Board. 

ACTION:  Notice;  recommendation. 

SUMMARY:  The  Defense  Nuclear 
Facihties  Safety  Board  has  made  a 
recommendation  to  the  Secretary  of 
Energy  pursuant  to  42  U.S.C.  2286a 
concerning  the  Safe  Storage  of  Uranium- 
233.  The  Board  requests  public 
comments  on  this  recommendation. 

DATES:  Comments,  data,  views,  or 
argiunents  concerning  this 
recommendation  are  due  on  or  before 
April  10,  1997. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  this 
recommendation  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW.,  Suite  700,  Washington. 
DC  20004-2901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri  or  Andrew  L. 
Thibadeau  at  the  address  above  or 
telephone  (202)  208-6400. 

Dated:  March  6, 1997. 
John  T.  Conway. 
Chairman. 

(Recommendation  97-1]  Safe  Storage  of 
Uranium-233 

Dated:  March  3, 1997. 

Approximately  one  ton  of  Uranium- 
233  ("'U),  a  man-made  isotope  of 
uranium,  was  produced  by  the 
Department  of  Energy  (DOE)  and  its 
predecessor  agencies.  This  material  has 
been  studied  extensively,  and  uses  were 
found  for  it  in  DOE's  defense-related 
apphcations  and  in  nuclear  reactor 
programs  supported  both  by  DOE  and 
commercial  companies.  The  "'U  in  this 
country  is  now  all  in  the  possession  of 
DOE.  It  is  presently  stored  at  several 
DOE  sites,  predominantly  within 
defense  nuclear  facilities  under  the 
purview  of  the  Defense  Nuclear 
Facilities  Safety  Board  (Board).  Almost 
all  of  the  2^^  U  has  been  determined  by 
DOE  to  be  excess  to  its  needs,  and  with 
minor  exceptions  it  is  regarded  as  legacy 
material.  As  will  be  apparent  from  the 
following,  however,  any  future 
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processing  or  disposal  of  the  233  U  will 
be  accompanied  by  deep  problems 
which  will  cause  handling  of  the 
relatively  small  inventory  of  this 
material  to  be  exceptionally  difficult. 

Most  of  this  material  in  DOE  storage 
has  a  specific  alpha-activity  which 
approaches  that  of  weapons  grade 
plutonium.  Furthermore,  all  ^''U 
contains  an  amount  of  ^'^  U  which 
varies  from  one  lot  to  another.  One  of 
the  daughter  products  in  the  radioactive 
decay  chain  of  the  ^'^  U  is  Thallium-208 
(»»fh).  That  isotope  of  Thallium  emits 
a  high-energy  (2.6  Mev)  gamma  ray 
when  it  decays.  Depending  on  the 
amount  of  ^^^U  present  in  the  ^'^U.  the 
surrounding  radiation  field  can  vary 
from  somewhat  less  than  one  Rem/hr  to 
several  tens  of  Rem/hr.  This  radiation 
field  causes  handling  and  processing  of 
any  single  item  to  be  highly  hazardous 
and  very  difficult  to  perform.  Even 
visual  inspection  of  a  container  housing 
"3U  will  usually  be  difficult. 

DOE  has  recently  completed  a  review 
of  issues  associated  with  highly- 
enriched  uranium.  The  results  of  that 
review  have  been  made  available  to  the 
Board  in  a  report  entitled  the  Highly 
Enriched  Uranium  Environmental. 
Safety  and  Health  Vulnerability 
Assessment  Report  This  report  stated 
that  233  u  in  storage  exists  in  various 
forms  throughout  the  complex, 
including  metal,  compounds,  and  scrap 
material.  In  addition,  it  noted  that  there 
was  uncertainty  as  to  the  identity  of 
some  of  the  items  and  the  material 
condition  of  many  of  the  storage 
containers.  Members  of  the  Board's  staff 
have  also  recently  reviewed  the  storage 
of  233  u.  The  results  of  that  review  have 
been  issued  by  the  Board  as  the  report 
"Uranium-233  Storage  Safety  at 
Department  of  Energy  Facilities" 
(DNFSB/TECH-13).  The  assessments  in 
that  report  have  led  the  Board  to 
identify  several  areas  of  concern. 

Responsibility  for  the  233U  inventory 
remaining  within  the  DOE  complex  is 
diffuse.  Several  secretarial  officers  and 
office  heads  are  responsible  for  aspects 
of  defense  nuclear  facilities  that  store 
significant  quantities  of  233  u.  For 
example.  Defense  Programs  is 
responsible  for  Building  3019  at  the  Oak 
Ridge  National  Laboratory,  where  more 
than  400  kg  of  233  (j  resides. 
Environmental  Management  now  has 
responsibility  for  the  Chemical 
Processing  Plant  and  the  Radioactive 
Waste  Management  Complex  at  the 
Idaho  National  Engineering  Laboratory, 
where  there  are  about  350  kg  of 
unirradiated  233  \j  in  various  chemical 
and  physical  forms  and  a  large  number 
of  irradiated  nuclear  fuel  elements.  An 
additional  compUcation  results  from  the 


role  of  DOE's  Office  of  Material 
Disposition  in  developing  strategies  for 
final  disposal  of  excess  special  nuclear 
material.  By  way  of  contrast  to  this  state 
of  dispersed  responsibility,  the  Board 
notes  the  better  practice  of  placing 
stabilization  of  plutonium  residues 
under  a  single  project  manager,  in 
response  to  the  Board's 
Recommendation  94-1. 

Uncertainty  as  to  the  condition  of 
many  items  of  stored  233U  generates 
additional  concerns.  Review  of  the 
original  storage  and  packaging  of  the 
items  of  233U  reveals  wide  variations  in 
practices.  Questions  exist  in  some  cases 
as  to  the  original  state  and  composition 
of  stored  items.  Furthermore,  many  of 
the  containers  in  which  U-233  is  stored 
have  not  been  inspected  for  decades, 
and  in  some  cases  have  not  even  been 
accessed  over  this  interval.  The 
inactivity  leads  to  additional  doubts  as 
to  the  condition  of  the  stored  material, 
and  degrades  even  further  the 
information  base  which  should  be 
improved  before  it  becomes  necessary  to 
process  the  contents  of  the  containers 
for  ultimate  disposal.  It  also  raises 
questions  as  to  how  the  storage  facilities 
themselves  can  be  deactivated,  cleaned 
up,  and  decommissioned,  since  some 
will  be  contaminated  with  this  highly 
radioactive  material. 

It  caimot  be  ruled  out  that  problems 
exceeding  those  which  motivated  the 
Board  in  issuance  of  its 
Recommendation  94-1  may  be  found 
where  233y  is  stored  under  conditions 
such  that  physical  deterioration  can 
occur.  For  this  reason  it  would  appear 
prudent  to  assess  the  adequacy  of 
packaging  of  the  items  of  233U  as  they 
are  presently  stored,  as  well  as  the  state 
of  the  storage  facilities,  and  to  correct 
any  problems  that  are  foimd.  The 
assessment  would  profit  from  the 
example  of  DOE's  implementation  of  the 
Board's  Reconunendadon  94-1,  in 
developing  a  standard  for  the  interim 
packaging  and  storage  of  plutonium.  A 
similar  standard  would  probably  be 
appropriate  for  233u,  but  some 
differences  may  be  called  for. 

The  Board  tmderstands  that  work  is 
presently  on-going  within  DOE  to 
address  some  of  the  above  concerns. 
However,  actions  to  deal  with  DOE's 
remaining  inventory  of  U-233  would  be 
greatly  enhanced  by  a  more  systematic 
and  focused  approach.  Therefore,  the 
Board  recommends  that  DOE: 

1.  Establish  a  single  line  project  to 
deal  with  bsues  attached  to  safe  storage 

of  233U. 

2.  Develop  standards  to  be  used  for 
packaging,  transportadon.  and  interim 
and  long-term  storage  of  ^^U. 


3.  Characterize  the  items  of  233u 
presently  in  storage  in  EXDE's  defense 
nuclear  facilities,  as  to  material. 
quantity,  and  type  and  condition  of 
storage  container. 

4.  Evaluate  the  conditions  and 
appropriateness  of  the  vaults  and  other 
storage  systems  used  for  the  233U  at 
DOE's  defense  nuclear  facilities. 

5.  Assess  the  state  of  storage  of  the 
items  of  233y  in  light  of  the  standards 
mentioned  in  recommendation  2  above. 

6.  Initiate  a  program  to  remedy  any 
observed  shortfalls  in  ability  to  maintain 
the  items  of  233y  in  acceptable  interim 
storage. 

7.  Establish  a  plan  for  the  measures 
that  can  eventually  be  used  to  place  the 
233U  in  safe,  permanent  storage. 

8.  Until  these  ultimate  measures  are 
taken,  ensure  that  the  DOE  complex 
retains  the  residue  of  technical 
knowledge  and  competence  needed  to 
carry  through  all  of  the  measures 
needed  to  ensure  safe  storage  of  the  "^U 
in  the  short  and  the  long  term. 

John  T.  Conway, 

Chairman. 

Appendix — Traosmittal  Letter  to  Acting 
Secretary  of  Energy 

Defense  Nndew  Facilltiea  Safirty  Bowd 

March  3, 1997. 

The  Honorable  Charles  B.  Curtis, 

Acting  Secretary  of  Energy.  1000 

Independence  Avenue,  SW,  Washington, 
DC20S8S-1000 

Dear  Mr.  Curtis:  On  March  3. 1997,  the 
Defense  Nuclear  Facilities  Safiety  Board 
(Board),  in  accordance  with  42  U.S.Q 
§2286a(a)(5),  unanimously  approved 
Recommendation  97-1  which  is  enclosed  Ear 
your  consideration.  Reconunendation  97-1 
deals  with  the  Safia  Storage  of  Uranium-233. 

42  U.S.C  §  2286d(a)  requires  the  Board, 
after  receipt  by  you,  to  promptly  make  this 
recommendation  available  to  the  public  in 
the  Department  of  Energy's  regional  public 
reading  rooms.  The  Board  believes  the 
recommendation  contains  no  information 
which  is  classified  or  otherwise  restricted.  To 
the  extent  this  recommendation  does  not 
include  information  restricted  by  the 
Department  of  Energy  under  the  Atomic 
Energy  Act  of  1954.  42  U.S.C  SS  2161-68,  as 
amended,  please  arrange  to  have  this 
recommendation  promptly  on  file  in  your 
regional  public  reading  rooms. 

The  Board  will  publish  this 
recommendadon  in  the  Federal  Register. 

Sincerely, 
John  T.  Conway 
Chairman 

Enclosure:  c:  Mr.  Mark  B.  Whitaksr,  Jr. 
[FR  Doc.  97-5961  Filed  3-10-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  IMeeting 

agency:  Department  of  Energy. 
summary:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463.  86 
Stat.  770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 

Name:  Secretary  of  Energy  Advisory 
Board — Electric  System  Reliability  Task 
Force. 

Dates  and  Times:  Tuesday,  March  25, 
1997,  8:00  am — 4:00  pm. 

Place:  The  Madison  Hotel,  Dolley 
Madison  Ballroom,  15th  and  M  Streets. 
^AV.  Washington.  DC.  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Burrow,  Secretary  of  Energy 
Advisory  Board  (AB-1),  U.S'. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-1709 
or  (202)  586-6279  (fax). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  electric  power  industry  is  in  the 
midst  of  a  complex  transition  to 
competition,  which  will  induce  many 
far-reaching  changes  in  the  structure  of 
the  industry  and  the  institutions  which 
regulate  it.  This  transition  raises  many 
reliability  issues,  as  new  entities  emerge 
in  the  power  markets  and  as  generation 
becomes  less  integrated  with 
transmission. 

Purpose  of  the  Task  Force:  The 
purpose  of  the  Electric  System 
Rehabihty  Task  Force  is  to  provide 
advice  and  recommendations  to  the 
Secretary  of  Energy  Advisory  Board 
regarding  the  critical  institutional, 
technical,  and  policy  issues  that  need  to 
be  addressed  in  order  to  maintain  the 
reliabiUty  of  the  nation's  bidk  electric 
system  in  the  context  of  a  more 
competitive  industry. 

Tentative  Agenda 

8:00-8:15    Opening  Remarks  & 

Objectives;  FhiUp  Sharp,  Chairman, 

Electric  System  Reliability  Task 

Force; 
8:15-9:15    Discussion:  Assumptions 

Regarding  the  Future  Electricity 

hidustry 
9:15-10:15    Discussions  Basic  Concepts 

and  Operating  Requirements  for 

Electric  System  ReUabihty 
10:15-10:30    Break 
10:30-1 1:45    Panel  Discussion  ft 

Roundtable:  PoUcy  and  Institutional 

Issues,  Panelists:  NERC.  Power 

Marketer,  ft  DOE 
11:45-12:00    Public  Comment 
12:00-1:15    Lunch 


1:15-3:45     Panel  Discussion  ft 
Roundtable:  PoUcy  and  Institutional 
Issues  (Continued).  Panelists:  NERC. 
Power  Marketer,  ft  DOE 
3:45-4:00    Scheduling  of  Next  Meeting 
4:00    Adjourn 

This  tentative  agenda  is  subject  to 
change.  The  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  Chairman  of 
the  Task  Force  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  the 
Chairman's  judgment,  facilitate  the 
orderly  conduct  of  business.  During  its 
meeting  in  Washington,  D.C.  the  Task 
Force  welcomes  pubUc  comment. 
Members  of  the  public  will  be  heard  in 
the  order  in  which  they  sign  up  at  the 
beginning  of  the  meeting.  The  Task 
Force  will  make  every  effort  to  hear  the 
views  of  all  interested  parties.  Written 
comments  may  be  submitted  to  David 
Cheney,  Acting  Executive  Director, 
Secretary  of  Energy  Advisory  Board, 
AB-1,  1000  Independence  Avenue,  SW, 
Washington,  DC  20585. 

Minutes:  The  minutes  and  a  transcript 
of  the  meeting  will  be  available  for 
public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC,  between  9:00  AM 
and  4:00  PM,  Monday  through  Friday 
except  Federal  holidays. 

Issued  at  Washington,  DC,  on  March  5, 
1997. 

Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

|FR  Doc.  97-5995  Filed  3-10-97;  8:45  am] 
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Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  concerning  the  proposed 
changes  and  extension  to  Form  NWPA- 
830R  A-G,  "Standard  Contract  for 
Disposal  of  Spent  Nuclear  Fuel  and/or 
High-Level  Radioactive  Waste." 
DATE:  Written  comments  must  be 
submitted  on  or  before  May  12,  1997.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
ADDRESS:  Send  comments  to  Kathy 
Gibbard,  Energy  Information 


Administration  Survey  Manager,  EI- 
531,  Forrestal  Building.  U.S. 
Department  of  Energy.  Washington.  D.C. 
20585,  (phone  number  (202)  426-1129; 
e-mail  address 

KGIBBARD@EL\.DOE.GOV,  and  FAX 
number  (202)426-1280). 

FOR  FURTHER  INFORMATION:  Requests 
for  additional  information  or  copies  of 
the  form  and  instructions  should  be 
directed  to  Kathy  Gibbard  at  the  address 
listed  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Current  Actions 

III.  Request  for  Comments 

L  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  No. 
93-275)  and  the  Department  of  Energy 
Organization  Act  {Pub.  L.  No.  95-91), 
the  Energy  Information  Administration 
is  obUged  to  carry  out  a  central, 
comprehensive,  and  imified  energy  data 
and  information  program.  As  part  of  this 
program,  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation's  economic 
and  social  needs. 

The  Energy  Information 
Administration,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)),  conducts  a  presurvey 
consultation  program  to  provide  the 
general  public  and  other  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Also,  EIA  will  later 
seek  approval  by  the  Office  of 
Management  and  Budget  (OMB)  for  the 
collections  under  Section  3507(h)  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13.  Title  44.  U.S.C.  Chapter 
35). 

The  Form  NWPA-830R  A-G  is 
designed  to  be  as  the  service  document 
for  entries  into  the  Department  of 
Energy's  accounting  records.  Electric 
utilities  transmit  data  concerning 
payment  of  their  contribution  to  the 
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Nuclear  Waste  Fund,  and  specific  data 
on  disposal  Of  nuclear  waste. 

n.  Current  Actions 

In  keeping  with  its  mandated 
responsibilities.  EIA  proposes  to  extend 
the  information  collection  aspects  of 
NWPA-830R  A-G.  "Standard  Contract 
for  Disposal  of  Spent  Nuclear  Fuel  and/ 
or  High-Level  Radioactive  Waste."  for 
three  yeais  fix)m  the  current  approved 
OMB  expiration  date  (05/31/97). 

The  proposed  changes  to  the  Form 
NWPA-830C.  Appendix  C— Delivery 
Commitment  Schedule,  are  sununarized 
below: 

Changes  to  Appendix  C  Form 

(1)  Section  3.0  Certifications — The 
referenced  Item  1.3  in  the  certification 
statement  was  replaced  with  Item  1.4. 

(2)  "Unites  States"  was  replaced  with 
"United  States"  to  correct  a 
typographical  error. 

Changes  to  Appendix  C  Instructions 

(1)4.  Where  to  Submit— The  address 
was  changed  to  conform  with  the  new 
EX3E  address  for  forms  submission: 
Special  Accounts  Team.  Office  of 
Financial  Control  and  Reporting.  U.S. 
Department  of  Energy.  19901 
Germantown  Road,  Germantown,  MD 
20874-1290. 
(2)  Questions  on  the  DCS — 
"The  contact  name  was  changed  &om 
Nancy  Slater  to  Dave  Zabransky. 

Changes  to  Appendix  G  Form 

(1)  The  Zip  Code  20875  was  replaced 
with  20874-1290. 

(2)  Section  2,  Line  2.7— "Fee  Date" 
was  replaced  with  "Fee  Data". 

Changes  to  Appendix  G  General 
Information 

(1)  3.  Where  to  Submit— The 
forwarding  address  for  remittance 
advice  (RA)  submittals  was  changed  to 
conform  with  the  new  DOE  address  for 
submission  of  forms. 

(2)  4.  When  to  Submit— 

The  last  sentence  of  this  section: 
"Payment  is  by  electronic  wire  transfer 
only." 

Was  replaced  with  the  following: 
"Payment  is  by  electronic  wire  transfer 
or  automated  clearing  house  (ACH) 
electronic  funds  transfer  only." 

Changes  to  Appendix  G  Instructions 

(1)  Section  2.4— 

"Ten- Year  Treasury  Note  rate  on  the 
date  the  payment  is  made,  to  be  used  if 
payments  are  being  made  using  the  40 
quarter  option  or  if  lump  sum  payment 
is  made  after  June  30, 1985." 
was  replaced  with: 

"Ten- Year  Treasury  Note  rate  in  effect 
on  the  date  of  the  first  payment.  To  be 


used  only  if  payments  are  being  made 
using  the  40  quarter  option  (Option  1)." 

Changes  to  Annex  A  Form 

(1)  Section  2.  Net  Electricity 
Generated  Calculation — Previously 
asterisked  footnotes  will  be  enumerated 
and  modified  as  follows: 

m  For  a  nuclear  station  with  more 
than  one  reactor  and  different 
ownerships  for  each  reactor,  a  separate 
Annex  A  will  be  required  for  each 
reactor. 

(2)  Utilities  unable  to  meter  individual 
units'  use  shall  report  estimated  unit 
use  and  shall  explain  in  a  footnote  how 
the  unit  data  were  estimated. 

(2)  The  following  footnote  was  added: 

(3)  Complete  this  item  only  if  the  DOE 
has  approved  a  methodology  for 
calculating  such  ofiisets. 

Changes  to  Annex  A  Instructions 

(1)  0.5  Where  to  submit — The  address 
was  changed  to  conform  with  the  new 
DOE  address  for  forms  submission. 

m.  Request  for  Coounents 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  Item  n.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  responses. 
Please  indicate  to  which  form(s)  your 
comments  apply. 

General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency?  Does  the  information  have 
practical  utility.  Practical  utility  is 
defined  as  the  acttial  lisefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  EIA  make 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Can  data  be  submitted  by  the  due 
date  specified  in  the  instructions? 

C.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  40 
hours  per  respondent  on  Form  NWPA- 
830G  and  Annex  A;  and  5  hours  of 
reporting  burden  on  Form  NWPA-830C. 
Burden  includes  the  total  time,  effort,  or 
financial  resources  expended  to 
generate,  maintain,  retain,  or  disclose  or 
provide  the  information. 

Please  comment  on  (1)  the  accuracy  of 
our  estimate  and  (2)  how  the  agency 


could  minimize  the  burden  of  the 
collection  of  information,  including  the 
use  of  information  technology. 

D.  EIA  estimates  that  respondents  will 
incur  no  additional  costs  for  reporting 
other  than  the  hours  required  to 
complete  the  collection.  What  is  the 
estimated:  (1)  total  dollar  amount 
annualized  for  capital  and  start-up  costs 
and  (2)  recurring  annual  costs  of 
operating  and  maintaining  and 
purchasing  service  costs  associated  with 
this  data  collection? 

E.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s),  and  the 
methods  of  collection. 

As  a  Potential  User 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  If  so,  what  are 
their  deficiencies  and/or  strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or   - 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3506 
(c)(2)(A)  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  No.  104-13). 

Issued  in  Washington,  D.C  March  5, 1997. 
Jay  H.  CaaaeUwrry, 

Agency  Qearance  Officer  Office,  of  Statistical 

Standards,  Energy  Information 

Administration. 

[FR  Doc.  97-5994  Filed  3-10-97;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-267-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  5, 1997. 

Take  notice  that  on  February  28, 1997, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the 
following  tariff  sheets  to  become 
effective  March  1. 1997: 

Twentieth  Revised  Sheet  No.  8 
Twenty-second  Revised  Sheet  No.  9 
Twenty-first  Revised  Sheet  No.  13 
Twenty-second  Revised  Sheet  No.  16 
Twenty-fifth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
the  approved  mechanism  of  its  Tariff  to 
implement  recovery  of  $2.5  million  of 
above-market  costs  that  are  associated 
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with  its  obligations  to  Dakota 
Gasification  Company  (Dakota).  ANR 
proposes  a  reservation  surcharge 
applicable  to  its  Part  284  firm 
trajosportation  cvistomers  to  collect 
ninety  percent  (90%)  of  the  Dakota 
costs,  and  an  adjustment  to  the 
maximum  base  tari^  rates  of  Rate 
Schedule  ITS  and  ovemm  rates 
applicable  to  Rate  Schedule  FTS-2.  so 
as  to  recover  the  remaining  ten  percent 
(10%).  ANR  advises  that  the  proposed 
changes  would  decrease  current 
quarterly  Above-Market  Dakota  Cost 
recoveries  from  $8.3  million  to  $2.5 
million,  based  upon  lower  costs 
incurred  from  November  1996  through 
January  1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  this  filing  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Lok  D.  CaaheU, 
Secretary. 

|FR  Doc.  97-5928  Filed  3-10-97;  8:45  am) 
aa-LMG  COOe  6717-01-M 


[Docket  No.  RP97-260-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

Marcli  5. 1997. 

Take  notice  that,  on  February  28, 
1997,  ANR  Pipehne  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheet, 
proposed  to  become  effective  March  1, 
1997: 

Twenty-sixth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheet  is  being  filed  to  implement 
the  annual  reconciUation  of  the  recovery 
of  its  Above-Market  Dakota  Costs,  as 
required  by  its  tariff  recovery 
mechanism.  ANR  advises  that  the  fifing 
proposes  a  negative  reservation 
surcharge  adjustment  of  ($0,072) 


appUcable  to  its  currently  effective,  firm 
service  Rate  Schedules.  This  negative 
surcharge  is  proposed  to  return  to 
ANR's  customers,  over  the  twelve 
month  period  of  March  1, 1997  to 
February  28. 1998,  the  $2.5  million  of 
Above-Market  Dakota  Cost 
overcollections,  inclusive  of  interest, 
which  are  reflected  in  the  filing,  along 
with  $1.3  million,  inclusive  of  interest, 
of  refunds  associated  with  Dakota 
above-market  costs  applicable  to  the 
first  two  quarterly  Dakota  filings,  which 
were  recently  reduced  as  a  result  of  the 
Commission's  final  order  in  Opinion 
No.  410  approving  ANR's  Settlement 
Agreement  with  Dakota. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commissions  Rules  and  Regulations.  All 
such  motions  or  protests  must  be  filed 
as  provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casbell, 
Secretary. 

[FR  Doc.  97-5949  Filed  3-10-97;  8:45  am] 
BILLMQ  COOE  1717— M  ' 


[Docltet  No.  TM97-2-21-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  5, 1997. 

Take  notice  that  on  February  28,  1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Voliune  No.  1 ,  the  revised  tariff  sheets 
Usted  below,  with  an  effective  date  of 
April  1, 1997. 
Settlement  Rates 
Fifth  Revised  Sheet  No.  44 
Collection  Rates 
First  Revised  Sheet  No.  44A 

In  accordance  with  the  Commission's 
order  issued  January  29, 1997  in  Docket 
No.  RP95-408,  et  al.  (78  FERC  1  61,071), 
the  Settlement  Rates  implement  the 
lower  settlement  rates  pending 
Commission  action  on  the  November  22, 


1996,  settlement  in  Docket  No.  RP95- 
408,  et  al.,  and  the  Collection  Rates  are 
applicable  to  customers'  not  wanting  to 
be  subject  to  surcharge  conditions 
associated  with  paying  the  Settlement 
Rates. 

The  proposed  changes  constitute 
Columbia's  aimual  filing  pursuant  to  the 
provisions  of  Section  35,  "Retainage 
Adjustment  Mechanism",  of  the  General 
Terms  and  Conditions  (GTC)  of  its  tariff. 
Third  Revised  Sheet  No.  44  sets  forth 
the  retainage  factors  applicable  to 
Columbia's  transportation,  storage, 
processing  and  gathering  services. 

Columbia  states  that  copies  of  this 
filing  have  been  served  upon  all  of  its 
firm  customers,  and  interested  State 
Commissions.  Moreover,  all 
interruptible  customers  having 
submitted  a  standing  request  for  such 
filings  were  also  served. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-5931  Filed  3-10-97;  8:45  am) 

MLUNO  COOE  •717-01-M 


[Docltet  No.  TM97-3-21-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  5, 1997. 

Take  notice  that  on  February  28, 1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  below,  with  an  effective  date  of 
April  1.1997: 
Settlement  Rates 

Eighteenth  Revised  Sheet  No.  25 
Eighteenth  Revised  Sheet  No.  26 
Eighteenth  Revised  Sheet  No.  27 


Federal  Registn-  /  Vol.  62,  No.  47  /  Tuesday,  March  11.  1997  /  Notices 


11165 


Nineteenth  Revised  Sheet  No.  28 
Eleventh  Revised  Sheet  No.  30 
Seventh  Revised  Sheet  No.  31 

Collection  Rates 

Second  Revised  Sheet  No.  2SA 
Second  Revised  Sheet  No.  26A 
Second  Revised  Sheet  No.  27A 
Second  Revised  Sheet  No.  28A 
Second  Revised  Sheet  No.  30.1 
Third  Revised  Sheet  No.  31A 

In  accordance  with  the  Commission's 
order  issued  January  29, 1997  in  Docket 
No.  RP95-408,  et  al.  (78  FERC  161,071), 
the  Settlement  Rates  implement  the 
lower  settlement  rates  pending 
Commission  action  on  the  November  22, 
1996  settlement  in  Docket  No.  RP95- 
408,  et  al.,  and  the  Collection  Rates  are 
applicable  to  customers'  not  wanting  to 
be  subject  to  surcharge  conditions 
associated  with  paying  the  Settlement 
Rates. 

The  derivation  of  the  proposed  rates 
for  the  EPCA  Rates  is  shown  on 
Appendix  A,  attached  to  the  filing,  and 
is  to  recover  $4,754,633  milfion  in 
aimual  costs  for  electric  power  and  to 
flow-back  a  $1,074,885  over-recovery  in 
electric  power  costs  applicable  to  the 
EPCA  surcharge. 

Colimibia  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  Section 
45,  Electric  Power  Costs  Adjustment 
(EPCA),  of  the  General  Terms  and 
Conditions  (GTC)  of  Columbia's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  Columbia  states  that  Section  45.2 
provides  that  Columbia  may  file,  to  be 
effective  each  April  1.  to  adjust  its 
electric  power  costs,  thereby  allowing 
for  the  recovery  of  current  EPCA  costs 
and  the  EPCA  surcharge. 

Columbia  states  that  these  revised 
tariff  sheets  are  being  filed  to  reflect 
adjustments  to  Columbia's  current  costs 
for  electric  power  for  the  twelve  month 
period  beginning  April  1,  1997. 

Columbia  states  tnat  copies  of  this 
filing  have  been  served  upon  all  of  its 
firm  customers,  and  interested  State 
Commissions.  Moreover,  all 
interruptible  customer  were  also  served. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  97-5933  Filed  3-10-97;  8:45  am) 

BUJNQ  COOE  1717-01-M 


[DockM  Nob.  RP96-140-006  and  RP97-262- 
000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  5, 1997. 

Take  notice  that  on  February  28, 1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  April  1. 1997. 

Original  Sheet  Na  99K 
Original  Sheet  No.  99L 

Pursuant  to  the  prior  agreements  of 
the  parties  following  Columbia's  first 
filing  to  recover  Accrued-But-Not-Paid 
Gas  Costs, ,  this  filing  should  be  sub- 
docketed  the  RP96-140  docket  number. 

Columbia  states  that  the  instant  filing 
is  being  submitted  pursuant  to  Article 
Vn,  Section  C,  Accrued-But-Not-Paid 
Gas  Costs,  of  the  "Customer  Settlement" 
in  Docket  No.  GP94-02,  et  al.,  approved 
by  the  Commission  on  June  15, 1995  (71 
FERC  161,337  (1995)).  The  Customer 
Settiement  became  effective  on 
November  28, 1995,  when  the 
Bankruptcy  Court's  November  1, 1995 
order  approving  Columbia's  Plan  of 
Reorganization  became  final.  Under  the 
terms  of  Article  VII,  Section  C, 
Columbia  is  entitled  to  recover  amounts 
for  Accrued-But-Not-Paid  Gas  Costs.  As 
directed  by  Article  VII,  Section  C,  the 
tariff  sheets  contained  herein  are  being 
filed  in  accordance  with  Section  39  of 
the  General  Terms  and  Conditions  of  the 
Tariff,  to  direct  bill  the  Accrued-But- 
Not-Paid  Gas  Costs  that  have  been  paid 
subsequent  to  November  28, 1995. 

Columbia  states  that  the  instant  filing 
reflects  Accrued-But-Not-Paid  Gas  Costs 
in  the  amount  of  $3,081,647.31  plus 
appUcable  FERC  interest  of  $43,996.23. 
lids  is  Colimibia's  fifth  filing  pursuant 
to  Article  VII,  Section  C,  and  Columbia's 
reserves  the  right  to  make  the 
appropriate  additional  filings  pursuant 
to  that  provision.  The  allocation  factors 
on  Appendix  F  of  the  Customer 
Settlement  were  used  as  prescribed  by 
Article  VII,  Section  C. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions.  Columbia 


also  agrees  to  make  available  for  this 
filing  the  data  that  it  was  required  to 
provide  in  its  Jime  13, 1996  compliance 
filing  in  Docket  No.  RP96-140-002 
pursuant  to  a  protective  agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Eqeigy  Regulatory  Commission,  888 
Fttst  Stieet,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  willing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-5942  Filed  3-10-97;  8:45  am) 
HLUNQ  COOE  •717-01-M 


[DodBBt  Na  RP97-261-0001 

Columbia  Gas  Transmission 
CoqMKation;  Notice  of  Proposed 
Ctianges  in  FERC  Gas  Tariff 

March  5, 1997. 

Take  notice  that  on  February  28, 1997. 
Columbia  Gas  Transmission  Corporation 
(Coltmibia),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1 ,  the  revised  tariff  sheets 
listed  below,  with  an  effective  date  of 
April  1. 1997: 

Settlement  Rates 

Seventeenth  Revised  Sheet  No.  25 
Seventeenth  Revised  Sheet  No.  26 
Seventeenth  Revised  Sheet  No.  27 
Eighteenth  Revised  Sheet  No.  28 
Tenth  Revised  Sheet  No.  29 
Tenth  Revised  Sheet  No.  30 

Collection  Rates 

First  Revised  Sheet  No.  25A 
First  Revised  Sheet  No.  26A 
First  Revised  Sheet  Na  27A 
First  Revised  Sheet  No.  28A 
First  Revised  Sheet  No.  29A 
First  Revised  Sheet  No.  30.1 

General  Terms  and  Conditions 

Fifth  Revised  Sheet  No.  452 
Fifth  Revised  Sheet  No.  453 

In  accordance  with  the  Commission's 
order  issued  January  29, 1997.  in  Docket 
No.  RP95-408.  et  al.  (78  FERC  1  61,071), 
the  Settlement  Rates  implement  the 
lower  settlement  rates  pending 
Commission  action  on  the  November  22, 
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1996  settlement  in  Docket  No.  RP95- 
408,  et  al.  and  the  Collection  Rates  are 
applicable  to  customers  not  wanting  to 
be  subject  to  the  surcharge  conditions 
associated  with  the  Settlement  Rate. 
This  filing  comprises  Columbia's 
annual  filing  pursuant  to  Section  36.2  of 
the  General  Terms  and  Conditions 
(GTC)  of  its  Tariff.  GTC  SecUon  36. 
"Transportation  Costs  Rate  Adjustment 
(TCRA)",  enables  Columbia  to  adjust  its 
TCRA  rates  prospectively  to  reflect 
estimated  current  costs  and  uru^covered 
amounts  for  the  deferral  period.  The 
TCRA  rates  consist  of  a  current  TCRA 
rate,  reflecting  an  estimate  of  costs  for 
a  prospective  12-month  period 
beginning  April  1.  1997,  and  a  TCRA 
surcharge  rate  which  is  a  true-up  for 
actual  activity  within  the  deferral  period 
of  the  12-months  ended  December  31, 

1996. 

Columbia  is  also  revising  GTC  Section 
36  to  eliminate  references  to  costs 
which  are  no  longer  applicable  to  the 
TCRA  mechanism  effective  April  1. 
1997. 

The  TCRA  rates  set  forth  on  Ap{>endb( 
A,  Sheet  1.  attached  to  the  filing, 
include  projected  costs,  in  the  amount 
of  $16,072,586,  for  the  Operational 
Account  No.  858  contracts.  This  level  of 
costs  is  based  upon  the  rates  of  the 
applicable  pipeline  companies  at  April 
1. 1997,  and  the  respective  determinants 
associated  with  these  contracts. 

The  TCRA  surcharge  calculations 
reconcile  actual  activity  for  the  deferral 
period,  which  is  comprised  of  calendar 
year  1996.  The  TCRA  Surcharge  Rates 
set  forth  on  Appendix  B  Schedule  1, 
attached  to  the  filing,  reflect  a  net 
under-recovery  of  $1,221,822. 

Columbia  proposes  to  collect  on  an 
as-billed  basis  an  under-recovery  of 
$756,992  in  demand  costs  and  $464,830 
in  commodity  costs  applicable  to  its 
Operational  Account  No.  186  deferral 
period  of  January  1. 1996  through 
December  31, 1996. 

The  demand  determinants  reflected  in 
the  filing  are  those  projected  to  be  in 
effect  at  April  1, 1997.  Throughput 
levels  for  Rates  Schedules  FTS,  SST. 
OPT,  GTS  and  ITS  are  from  Columbia's 
Settlement  filed  on  November  22, 1996 
in  Docket  No.  RP95-408. 

Columbia  states  that  copies  of  this 
filing  have  been  served  upon  all  of  its 
firm  customers,  and  interested  State 
Commissions.  Moreover,  all 
interruptible  customers  having 
submitted  a  standing  request  for  such 
filings  were  also  served. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
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20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
AlLfiuch  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  97-5948  Filed  3-10-97;  8:45  am] 
BtUJNO  COOE  6717-01-M 


[Docket  No.  TIII97-2-70-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  5, 1997. 

Take  notice  that  on  February  28,  1997. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1 .  the  following 
tariff  sheets,  to  become  effective  April  1, 
1997: 

Ist  Rev  Fourteenth  Revised  Sheet  No.  018 
1st  Rev  Fifteenth  Revised  Sheet  No.  019 

Columbia  Gulf  states  that  this  filing 
represents  Colimibia  Gulfs  annual  filing 
pursuant  to  Section  33.  "Transportation 
Retainage  Adjustment  (TRA)".  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  Columbia  Gulf  states  that 
it  currently  has  retainage  factors  for 
each  of  its  three  zones.  Each  factor 
consists  of  a  current  and  an  unrecovered 
component  for  company-use,  lost,  and 
unaccounted  for  qutmtities.  In  this 
filing.  Colimibia  Gulf  is  adjusting  the 
current  component  of  each  retainage 
factor  to  reflect  a  change  in  the  estimate 
for  company-use,  lost,  and  unaccounted 
for  quantities. 

The  defierral  period  for  this  filing  is 
the  twelve-month  period  of  January  1 . 
1996.  through  December  31,  1996. 
Columbia  Gulf  states  that  Appendix  A 
to  the  filing  sets  forth  Columbia  Gulfs 
actual  experience  during  the  deferral 
period.  As  reflected  therein,  Columbia 
Gulf  was  in  a  net  under-recovery 
position  as  of  December  31 ,  199)6. 
Consequently,  in  this  filing  Columbia 
Gulf  is  implementing  an  unrecovered 
surcharge  component  for  each  of  the 


retainage  factors  to  increase  future 
quantities  to  be  retained. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.21 1  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-5932  Filed  3-10-97;  8:45  am) 
BNJJNQ  CODE  STIT-OI-M 

[Docket  No.  CP97-2S6-000] 

K  N  Wattenberg  Transmission  Limited 
Liat>illty  Company;  Notice  of  Request 
Under  Blanket  Authorization 

March  5, 1997. 

Take  notice  that  on  February  20, 1997, 
K  N  Wattenberg  Transmission  Limited 
Liability  Company  (K  N  Wattenberg). 
P.O.  Box  281304.  Lakewood.  CO  80228, 
filed  in  Docket  No.  CP97-256-000,  a 
request  pursuant  to  Sections  157.205. 
157.208  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.208  and  157.211).  K  N  Wattenberg 
requests  authorization  to  install  a  new 
delivery  lateral  along  with  receipt  p>oint 
facilities  and  two  delivery  points  in 
Morgan  County,  CO  to  provide 
transportation  service  for  two  end  user 
shippers,  under  K  N  Wattenberg's 
blanket  certificate  issued  in  Docket  No. 
CP92-203-000.  pursuant  to  18  CFR  Part 
157.  Subpart  F  of  the  Natural  Gas  Act, 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically.  K  N  Wattenberg  proposes 
to  install  approximately  4  miles  of  6- 
inch  pipe,  1  mile  of  4-inch  pipe, 
interconnect  facilities  at  the  upstream 
end  of  the  proposed  lateral  with  the 
existing  pipeline  facilities  of  Colorado 
Interstate  Gas  Company  in  Morgan 
Coiuity.  CO,  and  measurement  and 
control  facilities  at  two  delivery  points. 
K  N  Wattenberg  states  that  these 
proposed  facilities  would  provide 


transportation  service  to  Leprino  Foods 
Company  and  Excel  Corporation  for  use 
in  their  facilities  at  Fort  Morgan,  CO. 

K  N  Wattenberg  also  states  that  the 
estimated  cost  of  the  proposed  facilities 
is  approximately  $725,000.  K  N 
Wattenberg  further  states  that  K  N 
Energy,  Inc.,  K  N  Wattenberg's  parent 
company,  would  finance  the  project  out 
of  funds  on  hand  or  by  a  loan  or  an 
equity  investment,  or  a  combination  of 
the  two. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedureal  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  on  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-5936  Filed  3-10-97;  8:45  amj 
BIUJNQ  COOE  «717-01-M 


[Docket  No.  RP97-263-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

March  5, 1997. 

Take  notice  that  on  February  28. 1997, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
the  following  tariff  sheets  to  Third 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff,  with  a  proposed  effective  date  of 
April  1, 1997: 

Twenty-Third  Revised  Sheet  No.  5 
Twenty-Third  Revised  Sheet  No.  6 
Twentieth  Revised  Sheet  No.  7 

MRT  states  that  the  purpose  of  this 
filing  is  to  remove  the  Gas  Supply 
Realignment  Costs  (GSRC)  included  in 
MRT's  GSRC  Reservation  Surcharges 
and  that  portion  of  the  GSRC  included 
in  the  volumetric  rates  charged  to 
MRT's  ITS  customers.  MRT  collects 
such  GSRC  pursuant  to  Section  16.3  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  and  the  Base  Stipulation  and 
Agreement  approved  by  the  Federal 
Energy  Regulatory  Commission  in 


Docket  Nos.  RP93-4,  RP94-68,  and 
RP94-190. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each,  of  MRTs 
customers  and  to  the  state  commissions 
of  Arkansas.  Illinois  and  Missouri. 

Any  person  desiring  to  be  hecud  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  8S8 
First  Street,  NE.,  Washington,  EX:  20426. 
in  accordance  with  18  CFR  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered  ' 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CMhell. 
Secretaiy. 
(FR  Doc.  97-5950  Filed  3-10-97;  8:45  am] 

BHXMQ  COOE  STIT-OI-M 


[Docket  No.  RP96-67-«05] 

Mojave  Pipeline  Company;  Notice  of 
Report 

March  5. 1997. 

Take  notice  that  on  February  28, 1997, 
in  compliance  with  the  Federal  Energy 
Regulatory  Commission's  order  issued 
May  17, 1996  at  Docket  No.  RP96-67- 
000.  Mojave  Pipeline  Company  (Mojave) 
tendered  for  filing  a  Hub  Services 
Report  for  the  first  year  of  Hub 
operations.  • 

Mojave  states  that  the  Hub  Services 
Report  details  its  Hub  services  for  the 
previous  year  provided  under  i^te 
Schedule  APS-1.  Mojave  provided  no  ' 
authorized  loan  services  imder  Rate 
Schedule  ALS-1  during  this  period. 

Mojave  states  that  copies  of  the  filing 
were  served  upon  all  parties  of  record 
in  this  proceeding  as  well  as  all 
customers  of  Mojave  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  97-5941  Filed  3-10-97;  8:45  am) 

BajJNQ  COOE  6717-41-11 


[Docket  Na  ER«7-610-000| 

Murphy  Oil  USA;  Notice  of  Issuance  of 
Ordw 

Maich  6, 1997. 

Murphy  Oil  USA  (Murphy  Oil) 
submitted  for  filing  a  rate  schedule 
under  which  Murphy  Oil  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Murphy  Oil 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Murphy  Oil  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Murphy  Oil. 

On  February  27,  1997.  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  imder  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  f>erson  desiring  to  be  heard 
or  to  protest  the  blanket  approved  of 
issuances  of  securities  or  assumptions  of 
liability  by  Murphy  Oil  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Murphy  Oil  is  authorired  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
pubUc  nor  private  interests  will  be 
adversely  afiiacted  by  continued 
approval  of  Murphy  Oil's  issuances  of 
securities  or  assumptions  of  liability. 
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Notice  is  hereby  given  that  the 
deadline  for  filing  to  intervene  or 
protests,  as  set  forth  above,  is  March  31, 
1997.  Copies  of  the  full  text  of  the  order 
are  available  from  the  Commission's 
Public  Reference  Branch.  888  First 
Street,  N.E..  Washington,  D.C.  20426. 
LsM  D.  Caahell. 
Secretary. 

(FR  Doc.  97-5990  Filed  3-10-97;  8:45  am] 
MLUNG  CODE  6717-4M-M 


[Doctot  Na  RP97-26e-000) 

rtetional  Fue4  Gas  Supply  Corporation; 
Notice  of  Tariff  Rling 

Mnch  5. 1997. 

Take  notice  that  on  February  28,  1997. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  Twenty-First  Revised 
Sheet  No.  5,  with  a  proposed  effective 
date  of  April  1, 1997. 

National  states  that  this  filing  reflects 
the  quarterly  adjustment  to  the 
reservation  component  of  the  EFT  rate 
pursuant  to  the  Transportation  and 
Storage  Cost  Adjustment  (TSCA) 
provision  set  forth  in  Section  23  of  the 
General  Terms  and  Conditions  of 
NaUonals  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Sections  385.211  or 
385.214).  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lok  D.  Caahell, 
Secretary. 

|FR  Doc  97-5927  Filed  3-10-97;  8:45  am] 
MLUNG  cooc  tm-w-m 


Pocket  No.  RP97-268-000] 

Northern  Natural  Gas  Company:  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

l^laich  5. 1997. 

Take  notice  that  on  February  28, 1997. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 


in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing  revises 
the  current  Stranded  Account  No.  858 
and  Stranded  Account  No.  858 — 
Reverse  Auction  surcharges,  which  are 
designed  to  recover  costs  incurred  by 
Northern  related  to  its  contracts  with 
third-party  pipelines.  Therefore, 
Northern  has  filed  Thirty-Third  Revised 
Sheet  Nos.  50,  51  and  53  to  be  effective 
April  1,  1997. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Lois  D.  Casliell, 
Secretary. 
|FR  Doc.  9&-5929  Filed  3-10-95;  8:45  am) 

BHXMG  COOE  S717-01-M 


[Dodwt  No.  RP97-17-003] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

March  5. 1997. 

Take  notice  that  on  February  28.  1997, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets  proposed  to  become 
effective  on  April  1. 1997: 
Fifth  Revised  Volume  No.  1 

First  Revised  Sheet  No.  202 

Second  Revised  Sheet  No.  203 

First  Revised  Sheet  No.  204 

First  Revised  Sheet  No.  205 

First  Revised  Sheet  No.  212 

First  Revised  Sheet  No.  215 

First  Revised  Sheet  No.  216 

1  Revised  First  Revised  Sheet  No.  257 

Second  Revised  Sheet  No.  258 

1  Revised  First  Revised  Sheet  No.  259 

1  Revised  First  Revised  Sheet  No.  260 

Original  Sheet  No.  260A 

Third  Revised  Sheet  No.  265 

First  Revised  Sheet  No.  268 


First  Revised  Sheet  No.  270 
Third  Revised  Sheet  No.  286 
Fourth  Revised  Sheet  No.  287 
Original  Sheet  No.  287A 
Second  Revised  Sheet  No.  288 
Second  Revised  Sheet  No.  289 

Northern  states  that  the  instant  filing 
is  to  (i)  make  effective  changes  to  the 
General  Terms  and  Conditions  of 
Northern's  tariff  which  are  necessary  to 
implement  Gas  Industry  Standards 
Board  (GISB)  standards  which  have 
been  previously  approved  by  the 
Conunission  on  a  pro  forma  basis  in 
Northern's  compliance  proceeding  in 
Docket  Nos.  RP97-1 7-000  et  al.,  filed  on 
October  1,  1996  and  December  16,  1996, 
(ii)  incorporate  the  requirements  of 
Order  No.  587-B,  issued  January  30, 
1997  in  Docket  No.  RM96-1-003,  and 
(iii)  include  references  to  the  GISB 
definitions,  datasets  and  standards  not 
previously  incorporated  by  Northern,  all 
as  required  by  the  February  18  Order. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Conmiissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  in  this  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  97-5945  Filed  3-10-97;  8:45  am] 
BIUJNO  COOE  S717-01-M 


[Dodtet  No.  RP-06-367-4)03] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

March  5.  1997. 

Take  notice  than  on  February  28, 
1997,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets,  to  become  effective  March  1, 
1997: 

Third  Revised  volniiie  No.  1 

SulMtitute  Ninth  i^vised  Sheet  No.  5 
Substitute  Seventh  Revised  Sheet  No.  5-A 
Substitute  Fourth  Revised  Sheet  No.  6 
Substitute  Fourth  Revised  Sheet  No.  7 
Substitute  Eighth  Revised  Sheet  No.  8 
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Substitute  Third  Revised  Sheet  No.  8.1 
Substitute  Fourth  Revised  Sheet  No.  200 
Second  Revised  Sheet  No.  273-A 

Original  volume  No.  2 

Substitute  Twenty-Second  Revised  Sheet  No. 

2 
Substitute  Eighteenth  Revised  Sheet  No.  2.1 
Substitute  Twenty-First  Revised  Sheet  No.  2- 

A 

Northwest  states  that  the  purpose  of 
this  filing  is  to  move  into  effect  on 
March  1, 1997,  Northwest's  Docket  No. 
RP96-36  7-000  rates  that  were  originally 
filed  with  the  Commission  on  August 
30, 1996,  as  a  part  of  a  general  rate 
increase.  With  the  exception  of 
adjustments  related  to  Northwest's  non- 
deductible business  expenses  and  ad- 
valorem  tax  expenses  that  were  required 
by  the  Commission,  these  rates  are  the 
same  as  those  filed  on  August  30, 1996. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
customers,  upon  all  intervenors  in 
Docket  No.  RP96-367  and  upon 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  room. 
Lois  D.  CaslieU, 
Secretary. 

[FR  Doc.  97-5943  Filed  3-10-97;  8:45  am] 
BIUMO  COOE  e717-01-M 


[DodtM  No.  RP96-3e7-004] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

March  5, 1997. 

Take  notice  that  on  February  28, 1997, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets,  to  become  effective  March  1 , 
1997: 
Third  Revised  Volume  No.  1 

2nd  Sub  Ninth  Revised  Sheet  No.  5 
2nd  Sub  Seventh  Revised  Sheet  No.  &-A 
2nd  Sub  Fourth  Revised  Sheet  No.  6 
2nd  Sub  Fourth  Revised  Sheet  No.  7 
2nd  Sub  Eighth  Revised  Sheet  No.  8 
2nd  Sub  Third  Revised  Sheet  No.  8.1 


Original  Volume  No.  2 

2nd  Sub  Twenty-Second  Revised  Sheet  No. 

2 
2nd  Sub  Eighteenth  Revised  Sheet  No.  2.1 
2nd  Sub  Twenty-First  Revised  Sheet  No.  2- 

A 

Northwest  states  that  the  purpose  of 
this  filing  is  to  place  into  effect  an 
interim  rate  reduction  of  $18,528,273 
during  the  pendency  of  settiement 
discussions  of  the  general  rate 
proceeding  in  this  docket.  The  rate 
reduction  is  being  made  in  conjunction 
with  the  filing  of  Northwest's  Motion 
Rates  in  this  docket.  As  a  part  of  the 
Settlement,  Northwest  is  classifying 
$410,273  annually  to  the  commodity 
charge  component  of  its  transportation 
rates  for  the  interim  period. 

Northwest  states  that  it  is  also 
eliminating  SFV  mitigation  for  a 
terminated  transportation  contract  with 
LFC  Gas  Company.  The  effect  of  the 
interim  rate  reduction  and  cost 
classification  and  billing  detemunant 
adjustment  is  a  slight  increase  to  the 
commodity  charges  and  substantial 
decrease  in  the  reservation  charges  for 
Northwest's  transportation  rates.  The 
instant  filing  reflects  the  changes  that 
result  from  the  interim  reduction  in  the 
overall  cost  of  service  underlying 
Northwest's  transportation  rates  as  set 
forth  above.  In  the  event  settiement 
discussions  break  down.  Northwest 
requests  the  righf  to  terminate  the 
interim  rate  reduction  on  thirty  days 
notice  and  place  into  effect  its  Motion 
Rates.  Northwest  requests  permission  to 
withdraw  this  filing  should  approval  of 
the  automatic  reinstatement  of  the 
Motion  Rates  not  be  approved. 
Northwest  requests  that  the  Motion 
Rates  shall  remain  the  filed  rates  in  the 
hearing  in  this  proceeding. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
intervenors  in  Docket  No.  RP96-367  as 
well  as  all  interested  customers  and 
state  conmiissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-5944  FUed  3-10-97;  8:45  am) 

BUJNO  COOE  SriT-OI-M 

[Docket  No.  RP94-206-002I 

Pacific  Gas  Transmission  Company; 
Notice  of  Report  of  Unepack  Sales 

March  5, 1997. 

Take  notice  that  on  February  28, 1997, 
Pacific  Gas  Transmission  Company 
(PGT),  filed  its  Aimual  Report  of 
Linepack  Sales,  pursuant  to  Office  of 
Pipeline  Regulation  Letter  Order  of 
March  31, 1995  and  Section  284.288  of 
the  Commission's  Regulations. 

PGT  states  the  purpose  of  this  filing 
is  to  report  on  linepack  sales  made 
during  calendar  year  1996,  in 
compliance  with  the  above-referenced 
order  and  FERC  regulations.  PGT  further 
states  that  a  copy  of  this  report  has  been 
served  upon  all  jiuisdictional 
ciistomers,  interested  state  regulatory 
agencies,  and  all  parties  on  the  service 
list  compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  on  or  before 
March  12,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bwome  a  i>arty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  D.  Cashdl, 
Secretary. 

[FR  Doc.  97-5940  Filed  3-10-97;  8:45  am) 
■LUNG  CODE  srir-oi-ii 


[Docket  No.  ER97-1307-OOO] 

South  Jersey  Energy  Company;  Notioa 
of  Issuance  of  Order 

March  6. 1977. 

South  Jersey  Energy  Company  (South 
Jersey)  submitted  for  filing  a  rate 
schedule  under  which  South  Jersey  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  South 
Jersey  also  requested  waivor  of  various 
Conunission  regidations.  In  particular. 
South  Jersey  requested  that  the 
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Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  futiire 
issuances  of  securities  and  assumptions 
of  liability  by  South  Jersey. 

On  February  28, 1997,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  secvuities  or  assumptions  of 
liabihty  by  South  Jersey  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  South  Jersey  is  authorized 
to  issue  seciuities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
endorser,  surety,  or  otherwise  in  respect 
of  any  seciuity  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
apphcant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

Tne  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aJffected  by  continued 
approval  of  South  Jersey's  issuances  of 
seciirities  or  assumptions  of  Uability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  N4arch 
31. 1997.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  N.E.  Washington,  D.C. 
20426. 

Uia  D.  CasheU. 
Secretary. 

(PR  Doc.  97-5991  Filed  3-10-97;  8:45  am] 
HJJNO  C006  (717-01-11 


(Doctot  No.  CP97-271-000] 

Southern  Natural  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

March  5. 1997. 

Take  notice  that  on  February  27, 1997, 
Southern  Natiual  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham. 
Alabama  35202-2563,  filed  in  Docket 
No.  CP9  7-2  7 1-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  a  new  delivery  point  for 
service  to  Kimberly-Clark  Corporation 
(Kimberly-Clark)  under  Southern's 
blanket  certificate  issued  in  Docket  No. 
CP82-406-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Conunission  and  open  to  public 
inspection. 

Southern  proposes  to  construct  and 
operate  certain  measurement  and  other 
appurtenant  facilities  in  order  to 
provide  transportation  service  to 
Kimberly-Clark  at  approximately  Mile 
Post  493.384  on  Southern's  South  Main 
Lines  in  Aiken  County.  South  Carolina. 
The  estimated  cost  of  the  construction 
and  installation  of  the  facilities  is 
approximately  $262,350.  Kimberly- 
Clark  will  reimburse  Southern  for  the 
cost  of  constructing  and  installing  the 
proposed  facilities. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  purauant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  emd  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
is  filed  and  not  withdrawn  within  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiual  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  97-5938  Filed  3-10-97;  8:45  am] 

BILUNQ  COOC  •717-41-M 


[Docket  No.  RP97-2S9-0001 

Southern  Natural  Gas  Company; 
Notice  of  GSR  Cost  Recovery  Filing 

March  5, 1997. 

Take  notice  that  on  February  28, 1997. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1 ,  the  following  tariff  sheets 
with  the  proposed  effective  date  of  April 
1.1997. 

Tariff  Sheets  Applicable  to  Contesting  Parties 

Twenty-Second  Revised  Sheet  No.  14 
Forty-Fourth  Revised  Sheet  No.  1 5 
Twenty-Second  Revised  Sheet  No.  16 
Forty-Fourth  Revised  Sheet  No.  17 
Twenty-Fifth  Revised  Sheet  No.  18 


Twenty-Ninth  Revised  Sheet  No.  29 

Tariff  Sheets  Applicable  to  Supporting 
Parties 

Eleventh  Revised  Sheet  No.  14a 
Eighteenth  Revised  Sheet  No.  15a 
Eleventh  Revised  Sheet  No.  16a 
Eighteenth  Revised  Sheet  No.  17a 

Southern  sets  forth  in  the  filing  its 
revised  demand  stircharges  and  revised 
interruptible  rates  that  will  be  charged 
in  connection  with  its  recovery  of  GSR 
costs  associated  with  the  payment  of 
price  differential  costs  imder 
unrealigned  gas  supply  contracts  as  well 
as  sales  function  costs  during  the  period 
November  1, 1996  through  January  31. 
1997.  These  GSR  costs  have  arisen  as  a 
direct  result  of  customers'  elections 
during  restructuring  to  terminate  their 
sales  entitlements  imder  Order  No.  636. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  0.  Cashell. 

Secretary. 

|FR  Doc.  97-5947  Filed  3-10-97;  8:45  am) 

BH.UNQ  COOE  S717-01-M 


(Docket  No.  RP97-270-000] 

Texas  Eastern  Transmission 
Corporation,  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

March  5. 1997. 

Take  notice  that  on  February  28, 1997. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1 ,  the  following 
tariff  sheets  with  a  proposed  effective 
date  of  April  1, 1997: 

Fourth  Revised  Sheet  No.  145 
Fourth  Revised  Sheet  No.  146 
Fourth  Revised  Sheet  Nos.  147-155 

Texas  Eastern  states  that  the  filing  is 
submitted  pursuant  to  Section  15.2(G), 
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Transition  Cost  Tracker,  of  the  General 
Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff.  Sixth  Revised 
Volume  No.  1.  and  as  a  limited 
application  purauant  to  Section  4  of  the 
Natural  Gas  Act.  15  U.S.C.  Section  717c 
(1988),  and  the  Rules  and  Regulations  of 
the  Federal  Energy  Regulatory 
Commission  promulgated  thereunder. 

Texas  Eastern  states  that  the  purpose 
of  the  filing  is  to  continue  its  recovery 
of  Oder  No.  636  transition  costs 
inoured  by  upstream  pipelines  and 
flowed  throu^  to  Texas  Eastern  as 
approved  by  the  Commission  by  order 
dated  March  19. 1996  in  Docket  No. 
RP96-1 56-000.  Texas  Eastern's  last 
filing  to  recover  upstream  transition 
cost.  Texas  Eastern  states  that  this  filing 
covera  approximately  $2.1  million  of 
upstream  transition  costs  for  the  period 
January  1, 1996  through  December  31. 
1996,  which  is  a  reduction  of 
approximately  34%  from  the  last  filing. 

"Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  all  firm  customera 
of  Texas  Eastern  and  applicable  state 
commissions. 

Any  persoa  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  4o  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahell, 
Secretary. 

IFR  Doc.  97-5930  Filed  3-10-^7;  8:45  am) 
■UMQ  CODE  •717-01-M 


[Docket  No.  MT97-6-000] 

Texas  Gas  Transmission  Corporation, 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

March  5, 1997. 

Take  notice  that  on  February  28, 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff.  Firet  Revised 
Voliune  No.  1.  the  following  revised 
tariff  sheet,  with  an  efiiective  date  of 
April  1. 1997: 


Third  Revised  Sheet  No.  234 

Texas  Gas  states  that  the  proposed 
tariff  sheet  is  being  filed  to  reflect 
changes  in  Section  36  "List  of  Shared 
Operating  Personnel  and  Facilities"  of 
the  General  Terms  and  Conditions 
regarding  limited  office  space  being 
shared  with  TXG  Gas  Marketing,  a 
marketing  affiliate. 

Texas  Gas  states  that  copies  of  the 
filing  have  been  served  upon  Texas 
Gas's  jtirisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
.filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  pubhc  inspection 
in  the  PubUc  Reference  Room. 
Lois  D.  Caahell. 
Secretary. 

IFR  Doc  97-5939  Filed  3-10-97;  8:45  am] 
BHJJMG  COK  tn7-01-M 


[Docket  No.  RP97-54-002) 

Trallbiazer  Pipeline  Company,  Notice 
of  Compliance  Filing 

March  5. 1997. 

Take  notice  that  on  February  28,  1997, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  certain  tariff  sheets  listed 
in  Appendix  A  to  the  filing,  to  be 
effective  May  1, 1997. 

Trailblazer  states  that  the  purpose  of 
the  filing  is  to:  (1)  reflect  changes  in  its 
tariff  to  conform  to  the  standards 
adopted  by  the  Gas  Industry  Standards 
Board  and  incorporated  into  the  Federal 
Energy  Regulatory  Commission' 
(Commission)  Regulations  by  Order 
Nos.  587  and  587-B;  and  (2)  comply 
with  the  Commission's  Order  issued 
December  26, 1996,  in  Docket  No. 
RP97-54-000. 

Trailblazer  states  that  copies  of  the 
filing  are  being  mailed  to  its 
jurisdictional  customers,  all  parties  set 
out  on  the  official  service  Ust  at  Docket 


No.  RP97-54-000,  and  interested  state 
regxilatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  March  21, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CaaheU, 
Secretary. 
IFR  Doc.  97-5946  Filed  3-10-97;  8:45  am] 

HLLMQ  COOE  1717-01-11 


[Docket  No.  TM97-8-29-000I 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

March  5. 1997. 

Take  notice  that  on  February  28, 1997 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  which  tariff  sheets  are  enumerated 
in  Appendix  A  attached  to  the  filing. 
The  tariff  sheets  are  proposed  to  be 
effective  April  1, 1997. 

Transco  states  that  the  instant  filing  is 
submitted  piusuant  to  Section  41  of  the 
General  Terms  and  Conditions  of 
Transco's  FERC  Gas  Tariff  which 
provides  that  Transco  will  file  to  reflect 
net  changes  in  the  Transmission  Electric 
Power  (TCP)  rates  30  days  prior  to  each 
TEP  Annual  Period  beginning  April  1. 
Transco  states  that  Attached  in 
Appendix  B  are  workpapers  supporting 
the  derivation  of  the  revised  TEP  rates 
reflected  on  the  tariff  sheets  included 
therein. 

Transco  also  states  that  the  TEP  rates 
are  designed  to  recover  Transco's 
transmission  electric  power  costs  for  its 
electric  compressor  stations  (Stations 
100. 120. 145.  and  205).  The  costs 
underlying  the  revised  TEP  rates  consist 
of  two  components — the  Estimated  TEP 
Costs  for  the  period  April  1,  1997 
through  March  31, 1998  plus  the 
balance  in  the  TEP  Deferred  Account 
including  accumulated  interest  as  of 
January  31,  1997.  Appendix  C  contains 
schedules  detailing  the  Estimated  TEP 
Costs  for  the  period  April  1, 1997 
through  Mart±  31, 1998  and  Appendix 
D  contains  workpapere  supporting  the 
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calcnilation  of  the  TEP  Deferred 
Account. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  affected 
customers.  State  Cotnmissions.  and 
other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington.  D.C.  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary 

|FR  Doc.  97-5934  Filed  3-10-97;  8:45  am) 
■LUNQ  CODE  (TIT-OI-M 


[Docket  Na  TM97-0-29-000] 

TranscontinentaJ  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Cttanges  in  FERC  Gas  Tariff 

March  5. 1997. 

Take  notice  that  on  February  28, 1997 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to 
Third  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff  enumerated  in  Appendix  A 
attached  to  the  filing. 

Transco  states  that  the  instant  filing  is 
submitted  pursuant  to  Section  38  of  the 
General  Terms  and  Conditions  of 
Transco's  FERC  Gas  Tariff  which 
provides  that  Transco  will  file,  to  be 
effective  each  April  1 ,  a  redetermination 
of  its  fuel  retention  percentages 
applicable  to  transportation  and  storage 
rate  schedules.  The  derivations  of  the 
revised  fuel  retention  percentages 
included  herein  are  based  on  Transco's 
estimate  of  gas  required  for  operations 
(GRO)  for  the  forthcoming  annual 
period  April  1997  through  March  1998 
plus  the  balance  accumulated  in  the 
Deferred  GRO  Account  at  January  31. 
1997. 

Transco  states  that  an  alternate  tariff 
sheet  has  also  been  tendered  for  filing 
which  reflects  a  change  in  the  method 
used  to  derive  the  fuel  retention  factor 
applicable  to  Section  7(c)  firm 
transportation  service  provided  by 


Transco  under  Rate  Schedule  FT-NT. 
The  proposed  method  would  effect  the 
sole  remaining  Rate  Schedule  FT-NT 
shipper  (New  York  Power  Authority)  in 
that  they  would  be  assessed  the  system 
transmission  fuel  retention  percentage 
in  zone  6  rather  than  an  incrementally 
determined  fuel  percentage. 

Included  in  Appendices  B  and  B-1 
attached  to  the  filing  are  the  workpapers 
supporting  the  derivation  of  the  revised 
fuel  retention  factors. 

Transco  states  that  copies  of  the  filing 
have  been  served  upon  its  affected 
customers  and  interested  State 
Commissions. 

Any  {>erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU, 
Secretary. 
|FR  Doc.  97-5935  Filed  3-10-97;  8:45  am] 

BILUNQ  CODE  6717-01-M 


[Docket  No.  CP97-266-000] 

Williams  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Auttiorization 

March  5,  1997. 

Take  notice  that  on  February  25, 1997. 
Williams  Natural  Gas  Company  (WNG). 
One  Williams  Center,  P.O.  Box  3288. 
Tulsa.  Oklahoma  74101.  filed  in  Docket 
No.  CP97-266-000  a  request  pursuant  to 
Sections  157.205.  157.212,  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205. 
157.212.  157.216)  for  authorization  to 
relocate  the  Western  Resources.  Inc. 
(WRI)  Capron.  Oklahoma  and  iGowa, 
ICansas  town  borders  from  the  Pampa 
20-inch  pipeline  to  an  adjacent  4-inch 
pipeline  and  then  to  abandon  the 
delivery  of  gas  from  the  Pampa  20-inch 
pipeline,  located  in  Alfalfa  County, 
Oklahoma,  under  WNG's  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000.  pursuant  to  Section  7(c)  of  the 


Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  proposes  to  deliver  gas  from  the 
new  4-inch  pipeline  to  the  Kiowa  town 
border,  located  in  Barber  County, 
Kansas  and  the  Capron  town  border, 
located  in  Woods  Coiinty.  Oklahoma 
and  then  to  abandon  the  delivery  of  gas  - 
from  the  20-inch  pipeline,  located  in 
Alfalfa  County,  Oklahoma. 

WNG  states  that  the  volumes 
delivered  bom  the  new  4-inch  pipeline 
will  be  the  same  as  those  currently 
delivered  from  the  20-inch  pipeline. 
WNG  asserts  that  most  recent  peak  day 
and  annual  deliveries  for  the  Kiowa 
town  border  are  18  Dth  and  2.286  Dth, 
respectively,  and  for  the  Capron  town 
border  are  688  Dth  and  85,834  Dth. 
respectively.  WNG  declares  the  total 
volume  to  be  delivered  under  the 
authorization  requested  herein  will  not 
exceed  the  total  volume  authorized, 
since  no  change  in  volume  is 
anticipated. 

WNG  states  there  will  be  no  change  to 
facilities  or  location  for  either  the  Kiowa 
or  Capron  town  borders,  simply  service 
from  a  different  pipeline,  with  the  total 
project  cost  estimated  to  be  $56,552. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  97-5937  Filed  3-10-97;  8:45  am) 
BILLMO  CODE  6717-01-M 


[Docket  Na  RP97-26S-000I 

Wyoming  Interstate  Company  Ltd.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  5.  1997. 

Take  notice  that  on  February  28. 1997, 
Wyoming  Interstate  Company  Ltd. 
(WIG),  tendered  for  filing  to  become  part 
of  its  FERC  gas  tariff.  First  Revised 
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Volume  No.  1,  and  Second  Revised 
Volume  No.  2  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  to  be  effective 
May  1. 1997. 

WlC  states  on  November  1, 1996  it 
filed  in  Docket  No.  RP97-62-000  pro 
forma  tariff  sheets  to  comply  with  Order 
No.  587.  As  part  of  WIC'S  filing  its 
proposed  revisions  to  its  Volume  No.  1 
tariff  to  comply  writh  Order  No.  587 
standards.  However,  in  the 
Commission's  order  on  WIC's 
compliance  filing  (Compliance  Order) 
issued  January  16, 1997,  the 
Commission  stated  WlC  must  remove  all 
proposed  pro  forma  tariff  changes  to  its 
Volvune  No.  1  tariff  as  this  tariff  is  only 
for  service  under  Part  157  of  the 
Commission's  regulations.  The 
Compliance  Order  stated  WlC  could  file 
these  proposed  changes  separately  as  a 
limited  section  4  filing.  The  Compliance 
Order  further  stated  WIC's  proposed 
new  Headstation  Pooling  Rate  Schedule 
in  Volume  No.  2  goes  beyond  the  scope 
of  Order  No.  587  and  should  also  be 
addressed  in  a  limited  section  4  filing. 
WlC  states  this  is  the  purpose  of  this 

filiiig. 
WIG  states  that  copies  of  this  filing 

have  been  served  on  WIC's 
jurisdictional  customers  and  public 

bodies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  DC  20426,  in 
accordance  with  Section  385.214  and 
Section  385.211  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  area  available  for 

public  inspection  in  the  Public 

Reference  Roran. 

Lois  D.  Casfaall. 

Secretary. 

(FR  Doc  97-5926  Filed  3-10-97;  8:45  am) 

MUMQ  COM  (n7-«1-M 


Notice  of  Issuance  of  Decisions  and 
Orders  t>y  ttte  Office  of  Hearings  and 
Appeals;  Week  of  Fet>ruary  10  Through 
Felmiary  14, 1997 

During  the  week  of  February  10 
through  February  14, 1997,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  siunmary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  tejd  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  hofidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  March  3, 1997. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Department  of  Energy 

Decision  List  No.  20  Week  of  February 
10  through  February  14. 1997 

Request  for  Exception 

Nugent  Motor  Company.  2/1 1/97,  VEE- 
0033 


Nugent  Motor  Company  (Nugent) 
filed  an  Application  for  Exception 
requesting  relief  from  the  requiionent 
that  it  file  the  Energy  Infcnmation 
Administration  fcmn  entitled 
"Resellers'/Retailen'  Monthly 
Petroleimi  Product  Sales  Report"  (Form 
ELA-782B).  The  DOE  found  that  even 
though  one  clerk  wc^ed  overtime  to 
complete  the  form,  the  filing 
requirement  did  not  constitute  a  special 
hardship,  inequity  or  unfair  distribution 
of  burdens.  Therefore,  the  Application 
was  denied. 

Refund  Application 

Gulf  Oil  Corp./Bounds  Oil  Company.  2/ 
14/97.  RF300-289 

A  refund  of  $2,221  including  interest 
is  awarded  in  the  Gulf  Oil  Corporation 
(GiUf)  special  refund  proceeding  to  the 
heir  of  a  partner  of  Bounds  Oil 
Company  (BOG),  a  business  that 
purchased  Gulf  products.  The 
application  was  previously  denied  due 
to  inad^uate  documentation  of  the 
partnership  and  the  heir's  ownership 
interest.  Here,  the  applicant 
substantiated  that  he  was  the  sole  heir 
of  a  partner  who  owned  fifty  percent  of 
BOC.  The  applicant  was  therefore 
granted  a  refund  equal  to  fifty  percent 
of  BOC's  allocable  share  of  the  Gulf 
refund,  plus  applicable  interest. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


BENJAMIN  SPENO  JOINT  VENTURE  

BENJAMIN  SPENO  JOINT  VENTURE  

GOODLAND  COOP.  EQUIP.  EXCH.  ET  AL 

HOUSTON/PASADENA/ APACHE  OIL  CO/TESORO  PETROLEUM  CORP 

IRA  ICELLMAN  ET  AL 

LAMPE  BLOCK  CO.  ET  AL 

NORMAN  STORLIE  - - 


RK272-03988 
RK272-03989 
RF272-76698 
RF357-O0001 
RK272-O3O06 
RK272-03492 
RJ272-38 


2/13/97 


2/11/97 
2/13/97 
2/11/97 
2/13/97 
2/14/97 


Dismissals 


The  following  submissions  were  dismissed. 


Name 


CONRAD  COOP 

FARMERS  COOPERATIVE  ELEVATOR  CO. 
LOVELACE  GAS  SERVICE.  INC 


|FR  Doa  97-5993  Filed  3-10-97;  8:45  am] 
BNJJNQ  COOC  MaO-OI-P 


Case  No. 


RG272-00034 

RG272-0342 

VCX-0008 
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Western  Area  Power  Administration 

Rnal  Power  Allocations  of  the  Post- 
2000  Resource  Poo(— Ptcfc-Sioan 
Missouri  Basin  Program,  Eastern 
Division 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  final  power 
allocations. 

summary:  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  agency  of  the 
Department  of  Energy,  hereby 
announces  its  Post- 2000  Resource  Pool 
Power  Allocations  to  fulfill  the 
requirements  of  Subpart  C-Power 
Marketing  Initiative  of  the  Energy 
Planning  and  Management  Program 
Final  Rule,  10  CFR  Part  905.  The  Post- 
2000  Resource  Pool  Allocations  are 
Western's  implementation  of  Subpart  C- 
Power  Marketing  Initiative  of  the  Energy 
Planning  and  Management  Program 
Final  Rule  for  the  Pick-Sloan  Missouri 
Basin  Program,  Eastern  Division. 
Western's  proposed  allocations  were 
initially  published  in  the  Federal 
Register  August  30, 1996,  and  a 
clarification  and  response  to  comments 
was  published  in  the  Federal  Register 
December  3, 1996.  The  formal  comment 
period  on  the  proposed  allocations 
ended  on  January  6, 1997,  and  a 
discussion  of  comments  received 
pertaining  to  the  proposed  allocations  is 
included  in  this  notice.  After 
consideration  of  all  of  the  comments. 
Western  has  decided  to  finalize  the 
proposed  allocations  to  new  utility  and 
nonutility  customers  as  announced  on 
August  30. 1996,  and  to  finalize  the 
proposed  allocations  to  Native 
American  tribes  based  on  the  levelized 
methodology  adjusted  to  address  the 
relatively  small  indirect  benefits 
provided  to  the  Rosebud  Sioux  Tribe  by 
Rosebud  Electric  Cooperative. 
DATES:  The  Post  2000  Resource  Pool 
Final  Power  Allocations,  as  based  on  the 
Pick-Sloan  Missouri  Basin  Program — 
Eastern  Division  marketable  resource  at 
this  time,  will  become  efiiective  April 
10, 1997,  and  will  remain  in  effect  until 
December  31,  2020.  Electric  service 
contracts  for  the  sale  of  power  allocated 
in  this  notice  will  be  effective  when 
signed  by  both  the  customer  and 
Western.  Allottees  will  have  six  months 
to  execute  a  contract  with  Western  after 
the  initial  offer  of  a  draft  contract, 
unless  otherwise  agreed  in  writing  by 
Western.  Contracts  entered  into  under 
the  Post- 2000  Resource  Pool  Allocation 
Procedures  shall  provide  for  Western  to 
furnish  the  benefits  of  firm  electric 


service  effective  &t)m  January  1,  2001, 
through  December  31,  2020. 

ADDRESSES:  Information  regarding  the 
Post-2000  Resource  Pool  Allocations, 
including  comments,  letters,  and  other 
supporting  documents  made  or  kept  by 
Western  for  the  purpose  of  developing 
the  final  allocations,  are  available  for 
public  inspection  and  copying  at  the 
Upper  Great  Plains  Customer  Service 
Regional  Office,  Western  Area  Power 
Achninistration,  located  at  2900  4th 
Avenue  North,  Billings,  Montana  59101. 

SUPPtEMENTARY  INFORMATION:  Western 
published  a  notice  of  proposed 
allocations  in  the  Federal  Register  on 
August  30, 1996.  at  61  FR  45957  to 
implement  Subpart  C-Power  Marketing 
Initiative  of  the  Energy  Planning  and 
Management  Program  Final  Rule,  10 
CFR  part  905.  The  Energy  Planning  and 
Management  Program  (Program),  which 
was  developed  in  part  to  implement 
section  114  of  the  Energy  Policy  Act  of 
1992,  became  effective  on  November  20, 

1995.  Subpart  C  of  the  Program  provides 
for  the  estabhshment  of  project-specific 
resource  pools  and  the  allocation  of 
power  bom  these  pools  to  new 
preference  customers.  Western's  final 
procedures  were  published  in  the 
Federal  Register  at6lFR41142on 
August  7,  1996.  Those  procedures,  in 
conjunction  with  the  Pick-Sloan 
Missouri  Basin  Program — Eastern 
Division,  Final  Post-1985  Marketing 
Plan  (Post-1985  Marketing  Plan)  (45  FR 
71860,  corrected  at  45  FR  77509) 
established  the  framework  for  allocating 
power  from  the  resource  pool 
established  for  the  Pick-Sloan  Missouri 
Basin  Program — Eastern  Division  (P- 
SMBP-ED). 

Western  held  public  information  and 
comment  forums  on  September  18, 19. 
and  20, 1996,  to  accept  oral  and  written 
comments  on  the  proposed  allocations. 
On  October  8,  1996.  Western  published 
in  the  Federal  Register,  at  61  FR  52788, 
a  Notice  of  Time  Extension  for  the 
Proposed  Allocation  which  extended 
the  formal  comment  period  for  written 
comments  &t)ra  Oct(^er  7  to  October  21, 

1996.  On  December  3, 1996,  Western 
published  in  the  Federal  Register,  at  61 
FR  64080,  a  Notice  of  Clarification, 
Response  to  Comments  and  Request  for 
Additional  Comments  regarding  the 
levelized  method  of  calculating 
proposed  allocations  for  new  Native 
American  customers  and  proposed  an 
alternative  method.  Western  held  a 
public  information  and  comment  forum 
on  December  17,  1996,  to  accept  oral 
and  written  conmients  regarding  the 
methodology  used  to  calculate  the 
proposed  allocations  for  new  Native 


American  customers.  The  comment 
period  for  this  Federal  Register  notice 
ended  January  6, 1997. 

The  August  30, 1996,  Federal  Register 
notice  proposed  a  levelized 
methodology  for  determining  Native 
American  allocations  (Method  One). 
Under  Method  One  Western  levelized 
total  Federal  hydropower  benefits  to  be 
received  by  each  tribe.  The  proposed 
allocations  under  Method  One  (the 
direct  benefit  to  each  tribe)  were 
determined  by  taking  the  total  Federal 
hydropower  benefit  (63.323  percent  in 
the  summer  and  56.869  percent  in  the 
winter)  to  be  received  by  each  tribe  less 
the  amount  of  indirect  benefit  each  tribe 
receives  through  its  current  power 
supplier(s).  As  a  result  of  comments 
received  during  the  comment  period  for 
61  FR  45957,  Western  published  an 
alternative  second  method  (Method 
Two)  in  the  Federal  Register  on 
December  3, 1996,  to  calculate  the 
proposed  tribal  allocations  (direct 
benefit).  Under  Method  Two  the  tribal 
allocations  were  determined  by 
prorating  the  total  amount  of  the 
resource  pool  available  to  the  tribes 
based  on  each  tribe's  estimated  load. 
This  Federal  Register  notice  also 
republished  Method  One  and  requested 
comments  in  support  of  one  of  the  two 
methods. 

Western  has  decided  to  finafize  the 
proposed  aUocations  to  new  utility  and 
nonutility  customers  as  announced 
August  30, 1996,  and  to  finahze  the 
proposed  allocations  to  Native 
American  tribes  based  on  Method  One 
adjusted  to  address  the  relatively  small 
indirect  benefits  provided  to  the 
Rosebud  Sioux  Tribe  by  Rosebud 
Electric  Cooperative.  Final  allocations 
were  determined  in  the  same  manner  as 
Method  One  except  the  portion  of 
indirect  benefits  received  by  the 
Rosebud  Sioux  Tribe  from  the  Rosebud 
Electric  Cooperative  were  taken  out  of 
the  calculation  of  Rosebud  Sioux  Tribe's 
indirect  benefits.  This  was  done  in 
response  to  several  comments  that  the 
Rosebud  Electric  Cooperative  supplies 
an  insignificant  portion  of  the  Rosebud 
Sioux  Tribe's  electrical  requirements. 
Under  Method  One,  as  adjusted. 
Western  levelized  total  Federal 
hydropower  benefits  received  by  each 
tribe.  The  proposed  allocations  under 
adjusted  Method  One  (the  direct  benefit 
to  each  tribe)  were  determined  by  taking 
the  total  Federal  hydropower  benefit 
(61.6065  percent  in  the  summer  and 
55.3396  percent  in  the  winter)  to  be 
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received  by  each  tribe  less  the  amount 
of  indirect  benefit  each  tribe  receives 
through  its  current  power  supplier(s). 

The  Po8t-2000  Resource  Pool 
Allocations  set  forth  in  this  Federal 
Register  notice  identify  the  utility  and 
nonutility  customers  and  Native 
American  tribes  to  which  Western 
intends  to  allocate  power  to  implement 
Subpart  C  of  the  Power  Marketing 
Initiative  of  the  Energy  Planning  and 
Management  Program  Final  Rule  in  the 
P-SMBP-ED. 

Response  to  Customer  Comments 
Regarding  Post-2000  Resource  Pool 
AUocations 

/.  General  Comments 

Comment:  Western  received  requests 
for  extension  of  the  comment  period  for 
the  August  30, 1996,  Federal  Register 
notice. 

Response:  61  FR  52788  published 
October  8, 1996,  extended  the  deadline 
for  submittal  of  comments  imtil  October 
21,  1996.  Also,  61  FR  64080  published 
December  3,  1996,  clarified,  responded 
to  comments,  and  requested  additional 
conunents  regarding  the  levelized 
method  of  calculating  proposed 
allocations  for  new  Native  American 
customers  and  proposed  an  alternative 
method.  Comments  were  accepted 
regarding  this  notice  imtil  January  6, 
1997. 

Comment:  Western  received  requests 
to  reconsider  the  application  of 
Horsecreek  Irrigation  Cooperative. 
Horsecreek  Irrigation  Cooperative  does 
not  directly  or  indirectly  receive 
electrical  power  fitjm  McKenzie  Electric 
Cooperative,  Inc.  Horsecreek  Irrigation 
Cooperative  was  formed  solely  for  the 
purpose  of  obtaining  Western  power 
and  does  not  yet  receive  any  power 
whatsoever  from  McKenzie  Electric 
Cooperative,  Inc.  Horsecreek  Irrigation 
Cooperative  is  not  active  and  will  not  be 
active  unless  and  until  Western  power 
is  available. 

Response:  Because  Horsecreek 
Irrigation  Cooperative  is  inactive. 
Western  has  declared  them  ineligible 
based  on  the  Post- 2000  Resource  Pool 
Allocation  Procedures  General 
Eligibility  Criteria  sections  m.A.  III.E 
and  m.I. 

Comment:  Western  inappropriately 
evaluated  Horsecreek  Irrigation 
Cooperatives's  meeting  of  the  100  kW 
eligibility  criteria.  The  use  of  the 
eligibility  criteria  that  the  allocations  be 
based  on  loads  experienced  in  the  1994 
siunmer  season  and  the  1994-95  winter 
season  does  not  reflect  the  actual 
growing  seasons,  is  misguided,  and 
favors  other  users  over  agricultural 
users,  who  were  the  primary  users  for 


which  Pick-Sloan  power  was  intended 
to  benefit. 

Response:  The  Post- 1985  Marketing 
Plan  established  the  criterion  of  a 
minimum  allocation  to  determine 
eligibility  for  power  allocations.  The 
Post-1985  Marketing  Plan  minimum 
allocation  criteria  was  modified  as  set 
forth  in  the  Final  Procedures.  The  final 
allocations  of  power  for  new  utility  and 
nonutility  customers  were  calculated 
using  Post-1985  Marketing  Plan  criteria. 
Under  the  Post- 1985  Mariceting  Plan 
criteria,  the  summer  allocations  are 
24.84413  percent  of  total  summer  load 
and  the  winter  allocations  are  35.98853 
percent  of  total  winter  load.  The  final 
allocation  procedures  as  published  at  61 
FR  41142  stipulated  these  percentages 
would  be  applied  to  the  1994  summer 
and  1994-95  winter  season  loads  for 
utility  and  nonutility  customers.  Based 
on  information  Horsecreek  Irrigation 
Cooperative  supplied  in  their  Applicant 
Profile  Data  and  our  calculation  of  that 
data.  Western  again  determined 
Horsecreek  Irrigation  Cooperative 
ineligible  under  the  General  Eligibility 
Criteria  sections  m.A,  m.E  and  m.I. 

Comment:  The  contract  with  Western 
for  the  existing  allocation  is  contracted 
with  the  utility.  Tribes  choosing  to  form 
a  separate  utility  cannot  access  the 
allocation  already  contracted.  There  is  a 
need  for  discussion  of  this  subject  for  an 
equitable  resolution.  In  absence  of  a 
resolution.  Western  is  making  it 
extremely  difficult  for  tribes  to  form 
utilities  and  in  some  cases,  beneficial  to 
the  effected  utilities  that  currently 
provide  service. 

Response:  The  intent  of  the  Program 
was  to  provide  the  benefits  of  Federal 
hydropower  allocations  directly  to 
individual  tribes.  Western  does  not 
believe  these  allocations  have  created 
additional  burdens  for  Native  American 
tribes  in  forming  a  separate  utility. 
Those  tribes  with  smaller  allocations 
under  either  method  may  find  it  more 
costly  to  form  a  separate  utility  simply 
because  of  the  cost  associated  with 
supplemental  power  due  to  tke  loss  of 
their  indirect  benefits. 

Comment:  Several  applicants 
requested  that  their  applications  be 
given  reconsideration.  Applicants  stated 
that  their  rates  were  not  adjusted  when 
the  allotment  was  received  by  the 
supplier  for  power  and  therefore  have 
not  received  benefits,  directly  or 
indirectly,  of  Western  power. 

Response:  Western  reviewed  all 
applications  that  were  requested  to  be 
reconsidered.  That  review  did  not  find 
previous  applicants  declared  ineligible 
to  be  eligible.  Whether  or  not  rates  were 
adjusted  for  any  applicant  currently 
receiving  benefit,  directly  or  indirectly. 


from  a  current  P-SMBP-ED  firm  power 
allocation  is  outside  of  the  scope  of  this 
process. 

Comment:  One  commenter  stated  that 
Minot  State  University's  application 
was  not  considered  because  they  are 
currently  receiving  benefits  directly  or 
indirectly  and  requested  an  explanation. 

Response:  Our  General  Eligibility 
Criteria  in  the  Post- 2000  Resource  Pool 
Allocation  Procedures  states.  "Qualified 
utility  and  nonutility  applicants  must 
not  be  currently  receiving  benefits, 
directly  or  indirectly,  bom  a  current  P- 
SMBP-ED  firm  power  allocation. 
Qualified  Native  American  applicants 
are  not  subject  to  this  requirement."  We 
have  determined  that  if  an  entity  such 
as  Minot  State  University  is 
administered  by  a  State  which  is 
receiving  benefits,  then  they  are  also     - 
receiving  the  benefits  of  Federal  power 
and  are  therefore,  ineligible. 

Comment:  Western  received  several 
comments  questioning  whether  Western 
will  review  the  application  and  change 
their  decision  if  a  city /municipality 
should  achieve  utility  status  by  the 
deadline  stated  in  the  Federal  Register. 

Response:  It  was  the  responsibility  of 
the  city/municipality  to  provide 
necessary  documentation  for  Western  to 
determine  if  the  city/municipality  met 
the  General  Eligibility  Criteria.  Based 
upon  the  information  submitted  during 
the  application  period  in  their  applicant 
profile  data.  Western  has  determined 
that  those  entities  would  not  be  able  to 
achieve  utility  stattis  in  the  given  time 
frame. 

Comment:  If  Western  should  decide  to 
make  additional  allocations  available  in 
the  years  2006  and  201 1 ,  a  Federal 
Register  notice  should  be  published  two 
years  in  advance  to  allow  interested 
cities  a  chance  to  obtain  utility  status. 
Another  commenter  requested  Western 
provide  applicants  ample  opportunity 
prior  to  the  years  2006  and  2011  to 
develop  their  own  electrical  utility. 

Response:  If  additional  allocations  are 
mad^,  they  shall  be  made  in  accordance 
with  the  Program.  Specifically,  10  CFR 
905.35(c)  requires  entities  that  desire  to 
purchase  power  from  Western  for  resale 
to  consumers  obtain  utility  status  3 
years  prior  to  the  subsequent  resource 
pool.  Notice  of  these  requirements  were 
published  in  a  final  rule  November  20. 
1995.  The  implementation  of  the 
Program  does  not  prevent  an  entity  from 
obtaining  utility  status  at  any  given 
time.  These  allocations  and  procedures 
do  not  in  any  way  affect  Western's 
obligations  or  flexibility  in  regards  to 
future  resource  pools  as  stipulated  in 
the  Program. 

Comment:  Any  aUocations  of  power 
to  the  tribes  need  to  recognize  and 
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acknowledge  that  tribes  were  denied 
access  to  power  in  all  previous 
allocations.  Another  questioned  how 
individual  tribal  member  land  owners 
whose  land  is  in  trust,  as  is  the  tribes, 
would  be  able  to  benefit  from  the 
Western  allocation  program,  if  the 
initial  motivation  for  including  tribes  in 
the  Western  allocation  process  was  due 
to  impacts  to  Indian  lands  as  a  result  of 
hydroelectric  development  on  the 
Missouri.  Two  commenters  stated  they 
would  like  to  remind  Western  that 
allocations  of  power  in  no  way 
abrogates  any  outstanding  treaty 
obligations  owed  to  their  tribe  nor  does 
it  impact  the  tribe's  water  rights  but  is 
merely  the  result  of  tribes  achieving 
"Preference  Power  Customer"  status. 
Another  commented  that  the  fair  share 
of  the  total  resource  pool  allocated  to 
the  tribes  was  determined  by  Western  to 
reflect  a  fwrtion  of  the  reservation 
electrical  needs  by  the  year  2000  and  to 
reflect  the  Cact  that  the  tribes  had  been 
denied  access  to  Western  power  in 
previous  allocations. 

Response:  Western  has  continued  to 
take  steps  towards  assisting  Native 
Americans  in  meeting  their  needs  for 
cost-based  hydropower.  Western  has 
always  considered  tribes  to  be 
preference  entities,  but  has  not 
historically  allocated  power  to  Native 
Americans  in  the  absence  of  utility 
status,  eligible  irrigation  load,  or  special 
legislation  enacted  by  Congress.  In  the 
past,  the  benefits  of  hydropower  have 
been  realized  by  Native  Americans 
through  allocations  to  cooperatives  that 
serve  tribal  load.  The  Pro^^m  changed 
Western's  policy  regarding  Native 
Americans  and  utiUty  status.  Therefore, 
allocations  will  now  be  made  directly  to 
the  tribes.  Western  agrees  that  these 
allocations  do  not  impact  tribal  water 
rights  or  treaty  obligations. 

Comment:  Western  received  several 
comments  that  Western  did  not  follow 
the  Final  Power  Allocation  Procedures 
of  the  Post-2000  Resource  Pool  as 
published  in  the  Federal  Register  oa 
August  7, 1996.  Specifically,  the  August 
7,  1996,  Final  Procediu^s.  Section  m. 
Paragraph  I  states.  "The  minimum 
allocation  shall  be  100  kilowatts  (kW)." 
The  Flandreau  Santee  Sioux  Tribe  had 
a  propoaed  winter  season  allocadon  of 
only  20  kW  under  Method  One.  This 
allocation  is  lower  than  the  minimum 
allocation  in  the  Final  Power  Allocation 
Procedures  . 

Response:  The  Final  Procedures 
incorporate  the  Post- 1985  Marketing 
Plan  criterion  of  a  minimum  allocation 
in  establishing  these  allocations.  The 
Po«t-1985  Marketing  Plan  established 
the  criterion  that  eligibility  for  power 
allocations  was  based  on  an  annual 


basis  and  not  a  seasonal  basis.  It  was 
never  the  intent  of  the  Post-1985 
Marketing  Plan  or  the  Post-2000 
allocation  process  to  infer  that  all 
seasonal  allocations  would  be  a 
minimum  of  100  kW.  An  applicant 
meets  this  criterion  as  long  as  one 
season's  proposed  allocation  meets  the 
minimum  allocation  of  100  kW. 
Therefore,  in  this  case,  it  is  possible  to 
receive  a  winter  allocation  under  the 
100  kW  minimum  as  long  as  the 
summer  season  is  100  kW  or  larger.  It 
should  be  noted  that  Western 
disqualified  several  utility  and 
nonutility  applicants  on  die  basis  that 
both  their  winter  and  summer  season 
proposed  allocations  would  be  below 
the  100  kW  minimum. 

Comment:  One  commenter  expressed 
concern  that  Western  decided  to 
allocate  the  remainder  to  the  tribes  and 
actually  increase  the  tribes"  share  of  the 
resource  pool  fitim  75  percent  to  about 
80  percent.  They  asked  that  Western 
look  at  the  rules  that  were  established 
and  see  if  a  greater  percentage  of  people 
could  benefit  boia  low  cost  hydropower 
by  changing  some  of  the  rules.  Also, 
they  stated  that  a  small  part  of  the  25 
percent  of  the  resource  pool  originally 
designated  for  the  new  utility  and 
nonutility  customers  was  transferred  to 
the  Native  American  customers.  Again 
they  requested  Western  review  this 
procedure  with  regard  to  allocating  that 
small  part  to  either  new  customers  who 
have  not  yet  formed  a  "public  power 
agency"  or  to  entities  that  are  preference 
customers. 

Response:  Western  was  obligated  to 
apply  the  Post-2000  Resource  Pool 
Allocation  Procedures  to  all  applicants. 
This  process  is  designed  to  allocate  the 
4  percent  as  set  forth  by  the  Program. 
Two  future  1  percent  resource  pools 
were  also  identified  as  part  of  the 
Program  and  allocations  from  these 
futuire  resource  {>ools  will  be  dealt  with 
in  future  public  processes. 

Comment:  If  the  "preference  power" 
method  of  calculations  is  used,  the 
tribes  should  be  compensated  $10,000 
each  and  Mni  Sose  $100,000  to  cover 
the  entire  cost  for  their  3-year  effort. 

Response:  This  conunent  is  outside  of 
this  process.  Western  does  not  have 
authority  to  compensate  an  entity  for 
efforts  in  this  process. 

Comment:  The  Federal  government. 
Department  of  Energy,  Biueau  of 
Reclamation,  Army  Corps  of  Engineers, 
Department  of  Interior,  the  Bureau  of 
Indian  Affairs,  and  Western,  should 
collaborate  to  assure  that  tribes  be 
allowed  to  develop  and  operate  their 
own  power  utilities.  Language  should  be 
amended  to  give  tribes  the  ability  to 


form  utilities  as  opposed  to  keeping  the 
oppressive  policies  ongoing. 

Response:  The  implementation  of  the 
Program  does  not  prevent  an  entity  from 
obtaining  utility  status. 

Comment:  One  commenter  protested 
the  allocations  process  and  demanded 
comf>ensation  for  the  use  of  water  river 
rights  for  the  Oglalas,  other  Sioux  tribes, 
and  Missouri  River  tribes. 

Response:  This  comment  is  outside  of 
this  process.  Western  does  not  have 
authority  to  compensate  an  entity  for 
the  use  of  water  rights. 

Comment:  Three  commenters 
requested  Western  recalculate  the 
proposed  allocations  for  the  Native 
American  tribes  using  only  the  criteria 
in  the  final  allocation  procedures  (the 
estimated  loads). 

Response:  Western  used  the  Post- 2000 
Resource  Pool  Allocation  Procedures 
criteria  including  the  estimated  loads  in 
the  tribal  applications  in  determining 
the  final  allocations  for  qualified  Native 
American  tribes. 

Comment:  Allocations  were  arranged 
in  such  a  way  as  to  discourage  a  tribe 
from  starting  its  own  utility  because  the 
amount  allocated  was  so  small. 

Response:  Allocations  were  based  on 
the  4  p)€rcent  resource  pool  which  was 
derived  from  the  I*rogram.  Western's 
final  procedures  were  published  in  the 
Federal  Register  at  61  FR  41142.  Those 
procedures,  in  conjunction  with  the 
Post-1985  Marketing  Plan,  established 
the  framework  for  allocating  power  from 
the  resource  pool,  are  final,  and  cannot 
be  changed  in  this  process. 

Comment:  Western  needs  to  increase 
the  size  of  the  resource  pool.  One  option 
would  be  to  revamp  current  facilities  to 
increase  generation  and  reserve  surplus 
for  tribes.  Another  conmiented  that  by 
offering  up  a  resource  pool  which  is 
woefully  inadequate  to  address  the 
needs  of  the  tribes  Western  has  forced 
the  tribes  to  fight  with  each  other. 
Another  commented  that  the  tribes  now 
have  to  place  the  interest  of  their  own 
tribes  in  the  forefront  and  decide  which 
of  the  two  alternatives  is  best  for  their 
tribe.  This  may  lead  to  possible 
dissension  among  the  tribes  which  may 
be  the  goal  Western  is  attempting  to 
achieve.  Additionally,  two  commenters 
stated  that  the  fair  share  determined  by 
Western  does  not  refiect  the  argument 
made  by  the  tribes  that  the  size  of  the 
resource  pool  and  the  tribal  allocation 
should  have  been  substantially  greater. 

Response:  The  4  percent  resource 
pool  was  derived  fiom  the  Program,  and 
therefore  the  size  of  the  pool  is  outside 
this  process.  This  process  is  designed  to 
allocate  the  4  percent  resource  pool  as 
set  forth  by  the  Program.  It  was  the 
intent  of  Western  to  provide  benefits 


fix)m  the  resource  pool  to  all  eligible 
entities.  Two  futiue  1  percent  resource 
pools  were  also  identified  as  part  of  the 
Program  and  allocations  from  these 
future  resource  pools  will  be  dealt  with 
in  future  public  processes. 

Comment:  Outside  purchases  are 
needed  to  supplement  the  proposed 
Post-2000  allocation  and  accommodate 
a  larger  allocation  to  the  tribes.  Such 
purchases  would  not  be  a  detriment  to 
any  existing  customer  of  Western.  Pick- 
Sloan  purchases  are  relatively  small  in 
contrast  to  other  Western  areas. 

Response:  This  comment  is  outside  of 
this  public  process.  The  Final 
Allocation  Procedures  and  Final 
Allocations  are  a  direct  result  of  the 
Program.  The  Program  does  not  provide 
for  the  acquisition  of  additional  outside 
resources  to  supplement  the  4  percent 
resource  pool. 

Comment:  Using  the  power  suppliers' 
existing  hydro  allocations  to  provide 
allocations  to  tribes  implies  that  the 
tribes  may  have  rights  to  part  of  the 
power  suppliers  current  allocation. 
Another  commented  that  using  the 
power  suppliers'  existing  hydro 
allocation  to  provide  allocations  to  the 
tribes  implies  that  the  Flandreau  Santee 
Sioux  may  have  rights  to  part  of  the  City 
of  Flandreau's  current  allocation.  This  is 
a  major  concern  to  the  City  of  Flandreau 
since  the  tribe  was  not  receiving  any 
power  when  the  City  of  Flandreau 
received  their  allocation  in  1977. 

Response:  The  intent  of  the  Program 
was  to  provide  benefits  of  Federal 
hydropower  allocations  directly  to 
qualified  Native  American  tribes.  This  is 
represented  in  the  final  allocations.  The 
use  of  existing  hydro  allocations  in  the 
calculation  method  does  not  imply  that 
the  tribes  have  rights  to  any  part  of  these 
allocations.  Further,  it  does  not  change 
the  contractual  commitments  between 
Western  and  the  existing  customers. 
Contractual  commitments  between 
Western  and  the  existing  customers  are 
outside  of  this  public  process. 

Comments:  The  proposed  allocations 
for  the  Native  American  tribes  are  based 
on  their  estimated  population,  both  on 
and  off  the  reservations,  with  the  Ponca 
Tribe  of  Nebraska  having  no  land  base. 
The  commenter  believes  the  allocations 
should  be  based  on  the  estimated 
electrical  load  on  the  reservations.  The 
proposed  allocation  from  the  estimated 
loads  based  on  population  projections, 
result  in  allocations  larger  than  some 
tribes  can  utilize.  Two  commenters 
stated  that  the  proposed  allocations 
from  the  estimated  loads  result  in 
allocations  larger  than  some  tribes  can 
currenUy  utilize.  Another  commented 
that  allocations  are  more  favorable  to 
tribes  without  service  from  an  existing 


Western  customer  and  less  favorable  to 
tribes  with  service  from  an  existing 
Western  customer.  Another  commented 
that  the  amount  of  the  Crow  Tribe 
allocation  derived  from  Method  Two, 
plus  the  tribe's  power  supplier's 
existing  allocation,  may  be  larger  than 
the  entire  load  of  the  Crow  Tribe. 
Finally,  one  commented  that  Method, 
Two  would  provide  the  Crow  Creek 
Tribe  more  than  100  percent  of  their 
load. 

Response:  Western  does  not  agree 
with  these  comments  and  our  analysis 
does  not  support  this  conclusion. 
Allocations  for  Native  American  tribes 
were  based  on  estimated  loads  for  the 
year  2000.  In  the  absence  of  reliable 
load  data  for  Native  American  tribes, 
population  data  was  used  in  an  effort  to 
estimate  Native  Americans  loads  in  the 
year  2000.  In  this  notice.  Western  has 
levelized  the  total  Federal  hydropower 
benefits  (61.6065  percent  in  the  summer 
and  55.3396  percent  in  the  winter)  to  be 
received  by  each  tribe. 

Comment:  It  should  be  clearly  defined 
in  the  contracts  that  the  allocations  go 
to  the  tribes  themselves  or  beneficiaries 
of  the  tribes. 

Response:  Contracts  for  the  Post-2000 
Resource  Pool  allocations  will  be 
between  Western  and  the  eillottee. 

Comment:  One  conunenter  asked  if 
the  original  low  cost  power  issued  to  the 
tribes  will  still  be  low  cost  after  all  the 
transmission  costs  are  considered. 
Another  commented  that  there  should 
be  no  transmission  costs  associated  with 
distribution  of  power  to  tribes  in  the 
Missouri  River  Basin. 

Response:  Western  will  assist  the 
allottee  in  obtaining  third-party 
transmission  arrangements  for  delivery 
of  firm  power.  To  the  extent  that 
utilities  are  involved  in  these 
arrangements.  Western  will  work  with 
those  entities.  However,  as  stated  in  the 
Final  Procedures,  it  is  the  ultimate 
responsibilitykof  the  allottee  to  obtain  its 
own  delivery  arrangements  and  to  pay 
the  associated^costs. 

Comment:  Western  should  have 
allowed  tribal  input  in  developing  the 
allocation  process. 

Response:  Tribal  input,  as  well  as 
input  from  other  entities,  has  been 
solicited  in  conjunction  with  the  public 
process  comment  period  that  was 
initiated  January  29, 1996,  and 
concluded  January  6,  1997.  During  that 
time  frame  seven  informational  forums 
and  seven  comment  foituns  were  held 
and  ongoing  opportunities  to  provide 
written  comments  were  allowed  at  each 
step  of  the  process. 

Comment:  Two  comments  stated  that 
the  tribes  should  directly  receive  the 


entire  allocation  to  service  the  tribal 
load. 

Response:  The  intent  of  the  Program 
was  to  provide  the  benefits  of  Federal 
hydropower  allocations  directiy  to 
individual  tribes.  'The  entire  allocations 
contained  in  this  notice  will  be  made 
directiy  to  the  tribes.  Any  indirect 
benefits  recognized  in  the  calctilation 
method  were  utilized  only  to  levelize 
total  benefits  across  the  Region  at  the 
time  of  allocation  with  no  intent  to 
create  any  commitment  whatsoever,  to 
transfer  these  benefits  to  the  tribes.  Any 
indirect  benefits  received  by  the  tribes 
are  contractual  commitments  between 
Western  and  the  existing  customers  and 
are  outside  of  this  public  process. 

Comment;  The  allocation  as  proposed 
(under  Method  One)  penalizes  the  Crow 
Tribe  as  a  recipient  of  Federal  power 
and  subjects  the  Crow  Tribe  to  anti- 
Indian  policies  by  an  existing  power 
supplier. 

Response:  It  is  not  the  intent  of  the 
Program  to  penalize  any  recipient  of 
Federal  power.  Under  any  method  of 
direct  allocation,  which  does  not  result 
in  full  requirements  being  met  by  P- 
SMBP-ED,  the  tribe  will  be  subject  to 
existing  power  supplier  policies  to  the 
extent  they  desire  the  existing  power 
supplier  to  continue  to  supply  the 
tribe's  remaining  power  needs. 

Comment:  Revenues  from  Western 
could  be  more  helpful  to  tribes  by 
providing  set-aside  monies,  grants,  and 
startup  monies.  This  is  the  prime  time 
for  a  tribe  to  initially  plan  for  utility 
status,  if  it  wants  to. 

Response:  This  comment  is  outside  of 
this  process.  Western  does  not  have  the 
authority  to  provide  revenues  to  the 
tribes  for  set-aside  monies,  grants  or 
startup  monies  through  this  allocation 
process. 

Comment:  Was  the  motivation  for  the 
provisions  in  the  1992  Energy  Policy 
Act  to  include  Indian  tribes  in  Western's 
allocation  planning?  Did  tribes  or 
representatives  from  tribes  provide 
testimony,  initially  under  the  Energy 
Policy  Act  to  include  benefit  provisions 
to  tribal  govemmwits? 

Response:  These  comments  are 
outside  of  this  process. 

Comment:  Did  tribes  use  the  negative 
impacts  to  Indian  lands  from 
hydroelectric  development  on  the 
Missouri  River  as  justification  to 
include  tribes  as  beneficiaries  of 
Western  allocations? 

Response:  This  comment  is  outside  of 
this  process. 

Comment:  If  Western  would  refer  the 
individual  land  owner  back  to  the  tribe, 
would  Western  be  predisposed  to  assist 
and  advocate  for  individual  land 
owners,  directly  impacted  by 
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hydroelectric  development  activities,  in 
respect  to  energy  allocations,  either 
through  low  or  no  cost  energy  beneGts 
after  the  year  2001? 

Response:  Western  intends  to  provide 
beneBts  directly  to  Native  American 
tribes  beginning  is  2001  and  will  work 
with  the  tribes  to  assiue  receipt  of  those 
benefits. 

Comment:  There  is  not  a  clear  enough 
definition  as  to  who  a  qualified 
allocation  beneficiary  can  be  outside  of 
a  reservation  boundary. 

Response:  Off-reservation  use  of 
Native  American  tribe  allocations  under 
certain  circumstances  as  determined  by 
Western  was  allowed  for  in  60  FR 
54151.  The  circumstances  under  which 
off-reservation  use  of  a  Native  American 
tribe  allocation  will  be  allowed  will  be 
determined  by  Western  on  a  case-by- 
case  basis  during  the  contract 
negotiation  process. 

Comment:  The  allocation  should  be 
made  to  the  tribe  and  to  the  utility. 

Response:  The  intent  of  the  Program 
was  to  provide  the  benefits  of  Federal 
hydropower  allocations  directly  to 
individual  tribes.  This  principal  is 
consistent  with  how  Western  treats 
existing  customers.  Western  does  not 
kel  that  the  goal  of  the  Program  would 
be  served  by  jointly  allocating  Native 
American  allocations  to  utilities  and 
tribes. 

Comment:  The  very  concept  of  the 
allocation/credit  has  caused  concern 
among  the  cooperative  membership  and 
an  increase  to  a  nonjustifiable  higher 
level  will  enhance  divisiveness  and  ill 
feelings. 

Response:  This  situation  does  exist 
among  some  of  Western's  long  term  firm 
power  customers  who  have  a  different 
blend  of  low-cost  hydropower  and 
supplemental  power.  This  conunent  is 
outside  of  this  process. 

Comment:  As  new  preference 
customers.  Native  Americans  should 
receive  the  benefit  of  the  same 
principles  Western  has  applied  in 
previous  marketing  plans. 

Response:  Western's  final  procedures 
were  published  in  the  Federal  Register 
at  61  FR  41142.  Those  procedures,  in 
conjunction  with  the  Post- 1985 
Marketing  Plan,  established  the 
hamework  for  allocating  power  from  the 
resource  pool.  The  current  process  has 
incorporated  principles  &x)m  prior 
marketing  plans  as  well  as  establishing 
that  the  new  customers  will  be  bound 
by  similar  general  contract  principles  as 
existing  customers. 

Comment:  To  revisit  the  Native 
American  allocation  methodology  at 
this  late  date  is  counterproductive  to 
expeditious  implementation  of  this 
program. 


Response:  This  comment  was  directed 
at  the  December  3.  1996.  Federal 
Register  notice,  which  proposed  an 
alternate  second  method  to  calculate  the 
proposed  tribal  allocations.  Based  upon 
input  received  during  the  public 
process,  Western  felt  it  appropriate  to 
propose  an  alternate  Native  American 
allocation  methodology  emd  to  extend 
the  comment  period  to  determine  power 
allocations  to  assure  the  intent  of  the 
Program  is  satisfied. 

0>mment:  It  is  important  that  Western 
directly  involve  the  Sisseton-Wahpeton 
Sioux  Tribe,  and  the  other  Missouri 
River  basin  tribes  in  all  futtu«  resource 
planning  and  allocations.  Mni  Sose 
Intertribal  Water  Rights  Coalition,  Inc. 
will  also  continue  to  be  an  active 
representative  of  these  tribes.  Also,  one 
commenter  stated  that  comments 
submitted  pursuant  to  this  notice 
should  not  be  considered  the  final 
comments  of  their  Tribe/Nation.  The 
Crow  Tribe  Public  Utility  Conmiission 
will  continue  to  review  and  report  on 
the  various  aspects  of  Energy,  Electrical 
Power  and  ancillary  services.  Another 
commented  that  Western,  along  with  the 
rest  of  the  Federal  Government,  has  an 
enduring  and  continuing  trust 
responsibility  for  the  tribes  in  the 
Missouri  River  Basin. 

Response:  Western  supports  the 
Department  of  Energy's  American 
Indian  policy  which  stresses  the  need 
for  a  govemment-to-govemment,  trust- 
based  relationship.  Western  intends  to 
continue  its  practice  of  consultation 
with  tribal  governments  so  that  tribal 
rights  and  concerns  are  considered  prior 
to  any  actions  being  taken  that  effect  the 
tribes. 

Comment:  The  delivery  of  Federal 
hydropower  to  the  tribes  should  be 
made  in  such  a  way  that  the  benefit  of 
the  allocation  is  realized  by  the  end 
user. 

Response:  Contracts  for  power  of  the 
Post-2000  Resource  Pool  will  be 
between  Western  and  the  allottee. 

Comment:  One  commenter  expressed 
the  desire  for  Western  to  come  to  the 
Standing  Rock  Reservation  to  present 
the  contracts  in  negotiating  with 
Standing  Rock  Sioux  Tribe  to  honor  the 
govemment-to-govemment  relationship, 
because  it  is.  taken  very  seriously  at 
Standing  Rock  Reservation. 

Response:  Entering  into  contractual 
arrangements  with  the  various  entities  is 
the  next  step  of  this  process.  However, 
this  will  not  begin  until  the  final 
allocation  process  has  been  completed. 

Comment:  The  allocation  should  be 
made  in  the  form  of  energy  and  not  a 
credit. 

Response:  Western  agrees  that 
allocations  in  the  form  of  energy  is  one 


viable  method  of  delivering  the  benefits 
of  Federal  hydropower  to  Native 
American  tribes.  However,  flexibility 
must  be  retained  in  the  delivery  of  such 
benefits  in  order  to  fit  a  diverse  group 
of  Native  American  tribes  and  power 
suppliers.  The  method  for  delivering  the 
benefits  of  Federal  hydropower  to  the 
tribes  will  be  determined  during  the 
contract  negotiation  process. 

B.  Methodology  Comments 

•  Western  departed  from  the  Mni 
Sose  Intertribal  Water  Rights  Coalition, 
Inc.  method  of  allocation  without 
consultation  with  the  tribes  and  created 
inequities. 

•  Western  ignored  the  allocation 
formula  which  the  tribes  agreed  upon 
and  poured  considerable  resources  into 
preparing. 

•  Two  commenters  mentioned  the 
plan  put  forth  by  Mni  Sose  Intertribal 
Water  Rights  Coalition,  Inc.  must  be 
acknowledged  and  used. 

•  The  proposed  allocation  to  the  Pine 
Ridge  Tribe  is  40  percent  greater  than 
what  Mni  Sose  Intertribal  Water  Rights 
Coalition,  Inc.  estimated  as  their  current 
requirements. 

•  Current  use  figures  were  often 
unavailable  because  the  five  companies 
that  currently  serve  the  Lake  Traverse 
Reservation  were  not  totally  cooperative 
in  providing  data. 

•  The  allocation  process  is  sorely 
lacking  in  consideration  of  the  tribe's 
needs  and  wants  and  the  Yankton  Sioux 
Tribe  is  not  going  to  indicate  a 
preference  for  either  allocation  method. 

•  The  differences  between  the 
proposed  methods  of  allocation  may  be 
perceived  to  instigate  confrontations 
among  or  between  various  tribes,  but  the 
ultimate  concern  of  the  Native 
American  tribes/Nations  is  to  improve 
and  expand  electric  goods  and  services 
available  to  improve  living  conditions 
and  address  conditions  on  many 
"Indian  Reservations"  within  and 
throughout  the  native  life  sustaining 
regions  of  the  Upper  Missouri  River 
region  and  beyond. 

•  Several  commented  that  Section  3, 
Paragraph  D  of  the  General  Allocation 
Criteria,  states,  "Allocations  made  to 
Native  American  Tribes  will  be  based 
on  estimated  load  developed  by  the 
Native  American  tribes.  Inconsistent 
estimates  will  be  adjusted  by  Western 
during  the  allocation  process."  Under 
Method  One,  "Proposed  Allocations" 
were  not  only  based  on  the  estimated 
load  developed  by  the  Native 
Americans,  they  were  adjusted  by  the 
estimated  current  service  the  Native 
Americans  were  already  receiving  from 
their  power  suppliers.  The  so  called 
"levelizing"  of  benefits  was  not  part  of 
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the  General  Allocation  Criteria  in  the 
Final  Procedures.  Also,  under  this 
method,  the  Flandreau  Tribe  will  lose  4 
percent  or  53  kW  in  the  year  2000.  After 
2000  the  tribe  will  have  a  net  loss  of  33 
kW. 

•  Several  commenters  expressed 
concern  that  the  average  current 
Western  service  to  the  Rosebud  Sioux 
Reservation,  as  published  in  the  Federal 
Register,  is  not  correct.  Ninety-nine 
percent  of  the  Rosebud  Sioux  Tribe's 
load  is  served  by  LaCreek-Electric 
Cooperative,  Inc.  and  Cherry-Todd 
Electric  Cooperative,  Inc.,  both  members 
of  Rushmore  Electric  Power 
Cooperative.  The  small  portion  of 
Rosebud  Electric  Power  Cooperative's 
service  with  a  higher  allocation  should 
be  ignored  for  this  calculation  in  order 
to  make  the  balance  correct  in  how 
much  the  tribe  should  get.  Take 
Rosebud  Electric  Cooperative  out  of  the 
formula  and  the  allocation  would  be  &ir 
and  correct. 

•  It  is  important  to  the  members  of 
Hot  Springs  Rural  Electric  Association, 
Inc.  that  the  precedent  set  in  the  P- 
SMBP-ED  be  a  fair  and  equitable 
allocation  of  the  Resource  Pool.  In  the 
near  future.  Western  will  begin  to 
allocate  the  Resource  Pool  in  the  Pick 
Sloan  Missouri  Basin,  Western  Division, 
and  we  anticipate  similar  action  in  the 
Colorado  River  Storage  Project. 

•  The  amount  of  allocation  derived 
from  the  use  of  Method  One  more 
clearly  represents  a  fair  allocation  to  the 
Crow  Tribe. 

•  Several  commenters  strongly 
encourage  Western  to  apply  the 
levelized  method  (Method  One)  of 
calculating  proposed  allocations  to 
Native  American  custodiers.  The 
support  is  'oased  on  the  principle  of 
applying  equity  among  tribal  members, 
"rhese  comments  suggest  that  Method 
Two  is  not  consistent  with  the  principle 
of  equity.  Method  Two  offers  greater 
benefits  to  some  at  the  expense  of 
others.  Unless  existing  Federal  bulk 
power  supply  available  through  current 
power  suppliers  is  taken  into  account  as 
part  of  the  final  allocations,  variations 
in  the  amount  of  Federal  power 
available  among  tribal  interests  will 
vary  and  lead  to  further  retail  rate 
dispa^ties. 

'To  increase  the  allocation  to  Method 
Two  levels  does  not  make  sense. 

•  We  support  "Method  One"  as  fair 
and  equitable  to  all  Native  Americans 
and  current  electric  utility  providers. 
Neither  they  nor  its  member  systems 
serve  the  region  defined  in  the  Federal 
Register  notice  but  think  its  important 
to  comment  They  anticipate  similar 
action  in  the  Colorado  River  Storage 
Project  and  it  is  very  important  to  them 


and  its  membm  systems  that  the 
precedent  set  in  the  P-SMBP-ED  be  fair 
and  equitable.  Also,  they  submitted 
recommendations  because  expenses  for 
the  Pick-Sloan  Missouri  Basin  Program 
are  shared  over  both  divisions.  The 
alternative  method  does  not  equitably 
distribute  the  benefits  of  the  resource 
pool  or  take  into  account  benefits  for 
Native  Americans  already  received 
through  the  current  electric  utility. 

•  If  Western  utilizes  "Method  Two", 
the  Turtle  Mouiltain  band  of  Chippewa 
Indians  would  suffer  a  27  percent 
reduction.  Tribes  which  are  currently 
receiving  much  higher  benefits,  will 
receive  the  much  higher  allocation 
which  will  result  in  a  greater  disparity 
among  the  tribes. 

•  Method  One  is  considered 
inequitable  for  the  reason  that  tribes 
receiving  Western  power  through  the 
existing  rural  electrical  cooperatives  are 
more  likely  to  fiall  in  the  category  of  the 
Crow  Creek  Sioux  Indian  Reservation 
and  are  not  likely  to  benefit  firom  the 
current  contractual  arrangements 
between  the  rural  electrical  cooperatives 
and  Western. 

•  We  request  Westem  use  Method 
Two  in  calculating  the  proposed 
allocations  for  new  Native  American 
customers.  The  comment  suggested  that 
Method  Two  not  only  follows  the 
criteria  in  the  final  procedures,  it  also 
appears  to  treat  all  tribes  on  a  more 
equitable  and  fair  basis. 

•  Several  commenters  recommended 
Method  Two  for  new  Native  American 
customers.  The  "second"  method 
presented  by  Western  more  adequately 
addresses  the  tribal  needs  and  demands 
for  electrical  energy  to  improve  and 
expand  allocations  to  meet  conditions 
as  discussed  and  developed  during 
coordinated  meetings  among  tribes  and 
Western.  Method  Two  also  more  fairly 
distributes  the  Native  American  tribes' 
share  of  the  resource  pool  among  the 
tribes.  Under  Method  One,  some  tribes 
would  receive  an  allocation  greatly  in 
excess  of  their  load  reauirements. 

•  Method  Chie  simply  does  not  do 
what  Westem  states  it  is  intended  to  do. 
It  is  not  a  fair  or  equitable  allocation  to 
the  tribes. 

Response:  Westem  used  components 
of  the  Mni  Sose  Water  Rights  Coalition's 
allocation  method  in  the  development 
of  the  Final  Allocation  Procedures  and 
the  Final  Allocatioiis.  As  stated  in  the 
Post-2000  Resource  Pool  Allocation 
Procedures  General  Eligibility  Criteria 
section  III.D,  "Allocations  made  to 
Native  American  tribes  will  be  based  on 
estimated  load  developed  by  the  Native 
American  tribes.  Inconsistent  estimates 
will  be  adjusted  by  Westem  during  the 
allocation  process."  Westem  accepted 


loads  submitted  by  the  tribes  which 
were  estimated  by  the  Mni  Sose 
Intertribal  Water  Rights  Coalition,  Inc. 
Westem  also  accepted  loads  estimated 
using  other  methods  developed  by 
individual  tribes.  Westem  only  adjusted 
tribal  load  estimates  when  an  obvious 
error  was  made  in  die  load  calculation 
or  when  an  unreasonable  assumption 
was  used  in  the  estimation  method. 

Western  provided  an  additional 
oppcMtunity  to  address  and  clarify 
conunents  regarding  the  levelized 
method  of  calculating  proposed 
allocations  for  new  Native  American 
customers  and  proposed  an  alternative 
method.  On  December  3, 1996,  Westem 
published  in  the  Federal  Register,  at  61 
FR  64080.  a  Notice  of  Clarification, 
Response  to  Comments  and  Request  for 
Additional  Comments.  Westem  held  a 
public  information  and  comment  forum 
on  December  17,  1996.  to  accept  oral 
and  written  comments  regarding  the 
methodology  used  to  calculate  the 
proposed  allocations  for  new  Native 
American  customers.  The  comment 
period  for  this  Federal  Register  notice 
ended  January  6, 1997.  The  public 
process  was  a  consultation  period  for 
both  Native  Americans  and  other 
interested  entities,  and  the  Mni  Sose 
Intertribal  Water  RighU  Coalition,  Inc. 
was  involved  in  that  process. 

Westem  recognizes  the  concern 
expressed  by  the  Rosebud  Sioux  Tribe 
regarding  the  minor  contribution  of 
indirect  benefits  from  the  Rosebud 
Electric  Cooperative  in  comparison  to 
the  other  two  co-suppliers  and  the 
inequitable  effect  it  has  on  the  Rosebud 
Sioux  Tribe's  proposed  allocation  under 
Method  One.  It  was  appropriate  to 
adjust  the  calculation  of  Rosebud  Sioux 
Tribe's  indirect  benefit  by  excluding  the 
indirect  benefits  provided  by  Rosebud 
Electric  Cooperative.  The  Rosebud 
Sioux  Tribe  and  others  raised  this  issue 
in  both  the  information  meetings  and 
the  formal  comment  forums  in  addition 
to  sending  in  written  comments.  The 
adjustment  to  Method  One  was  a  data 
issue  and  not  a  change  in  the  guidelines 
for  making  the  allocations  established 
through  the  public  process.  Westem  was 
not  aware  of  this  discrepancy  until 
information  was  provided  during  the    * 
process.  As  a  result  of  this  information, 
Westem  has  adjusted  Method  One  as 
originally  published  to  address  this 
coiK»m. 

Westem  reviewed  the  ctMnmenter's 
concern  that  the  Flandreau  Tribe  could 
possibly  experience  a  net  loss  of 
hydropower  benefits,  as  proposed,  whm 
considering  their  total  power  supply 
(supplemental  power  and  direct 
benefits).  All  long  term  firm  power 
customers  of  Westem  are  subject  to  the 
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requirement  that  they  will  lose  4 
percent  of  their  allocation  as  provided 
by  the  Program  regardless  of  what 
amount  is  allocated  to  the  tribe. 

We  recognize  the  concern  of  the  Crow 
Creek  Sioux  Tribe  regarding  the 
different  rate  designs  of  the  cooperatives 
that  serve  the  reservation  and  their 
effect  on  the  ratepayers.  Western  has  no 
control  over  these  rate  designs  and  this 
issue  is  outside  of  our  allocation 
process.  It  should  be  noted  that 
although  Crow  Creek  Sioux  Tribe's 
comment  was  directed  at  Method  One, 
Method  Two  does  not  correct  the  rate 
design  problem  either. 

Western  received  diverse  comments 
regarding  the  proposed  Method  One  and 
Method  Two.  The  intent  of  the  Program 
was  to  provide  the  benefits  of  Federal 
hydropower  allocations  directly  to 
individual  tribes  in  an  equitable 
manner.  After  reviewing  all  comments, 
Western  selected  Method  One,  adjusted 
to  address  the  relatively  small  indirect 


benefits  provided  to  the  Rosebud  Sioux 
Tribe  by  Rosebud  Electric  Cooperative, 
to  determine  the  size  of  the  allocations 
based  upon  the  need  to  meet  an 
appropriate  share  of  the  load  for 
qualified  Native  American  tribes. 
Western  used  the  Post-2000  Resource 
Pool  Allocation  Procedures  criteria  and 
exercised  its  discretion  under 
Reclamation  Law  in  shaping  the  Final 
Allocations  in  response  to  input  during 
the  public  process  in  allocating  this 
resource  to  eligible  applicants.  Method 
One,  as  adjusted,  meets  Western's 
Program  requirements  and  the  needs  of 
Western's  new  customers,  while  being 
responsive  to  the  comments  received  in 
this  process.  Western  did  not  receive 
comments  showing  an  overwhelming 
support  for  a  change  to  Method  Two.  In 
particular,  Mni  Sose  Intertribal  Water 
Rights  Coalition,  Inc.,  did  not  indicate  a 
preference  for  either  Method  One  or 
Method  Two. 


m.  Final  Power  Allocations 

The  following  Rjial  power  allocations 
are  made  in  accordance  with  the  Final 
Procedures  published  in  the  Federal 
Register  at  61  FR  41142  on  August  7, 
1996.  All  of  the  allocations  are  subject 
to  the  execution  of  a  contract  in 
accordance  with  the  procedures. 
Western  announces  that  Native 
American  tribes'  share  of  the  resource 
pool  is  80.64  percent  in  the  summer 
season  and  78.33  percent  in  the  winter 
season.  The  new  utility  and  nonutility 
customers'  share  of  the  resource  pool  is 
19.36  percent  in  the  summer  season  and 
21.67  percent  in  the  winter  season. 

Allocations  to  Native  American  Tribes 

The  final  allocations  of  power  for  new 
Native  American  customers  and  the  data 
these  allocations  are  based  upon  are  as 
follows: 


New  native  American  customers 


Blackteei  l^^ion 

Cheyenne  River  Skxix 

Chippewa  Cree-Rocky  Boy  „ 

Crow  Creek „. 

Ciow 

Devto  Late  Sioux 

Randreau  Santee  Sioux 

Fort  Betoiap  Indan  Community  . 

Fort  Peck  Tribes  

Lower  Brute  Sioux  

Northern  Cheyenne  

Ogiata  Sioux-Ptne  Ridge  

Omaha  Tribe  o(  Nebraska 

Ponca  Tribe  o4  Nebraska 

Rosebud  Sioux  

Santee  Sioux  Tribe  01  Nebiaafca 

SisselorvWahpelon  Sioux  

StaxJing  Rock  Sioux  _. 

Three  AffiJialed  Tnbes  „ 

Turtle  Mountain  Chippewa 

Upper  Sioux  „ 

Wtiite  Earth  Indian  Reservatkm  „ 
Wirw)ebago  Tribe  o(  Nebraska  .... 
Yankton  Sioux 


Estimated 
demand 
kitowatts 


18,600 

13,500 
5,000 
4,100 

12,500 
7,700 
2,355 
6.200 

15.300 
3,100 
3,750 
9.400 

29,600 
5.100 
2,100 

21,300 
1,100 
7,500 

12,900 
8.000 

18,000 
1,250 
3,500 
3,100 
5,300 


Average  current  western 
service 


Summer 


32 
33 
S6 

SO 
55 

22 
56 

28 
34 
33 

0 
36 
26 
IS 

6 
33 
10 
40 
30 
30 
35 
42 

6 
10 
25 


Winter 


Post-2000  power  aHoca- 
tion 


Summer 

Winter  kito- 

kitowatts 

watts 

27 

5,507 

5.271 

29 

3.862 

3.556 

44 

330 

567 

47 

476 

342 

44 

826 

1.417 

14 

3,050 

3.183 

56 

156 

0 

22 

2.064 

2.067 

31 

4,224 

3.724 

29 

887 

817 

0 

2,310 

2.075 

37 

2,407 

1.724 

24 

9,948 

9.277 

14 

2.377 

2.108 

6 

1.126 

1.036 

29 

6.093 

5.610 

6 

568 

521 

36 

1.620 

1.300 

20 

4.077 

3.398 

25 

2.529 

2.427 

18 

4.789 

6.721 

39 

245 

204 

7 

1.946 

1.682 

8 

1.600 

1.468 

24 

1,940 

1.661 

The  final  allocations  for  new  Native 
American  customers  were  calculated 
based  upon  the  estimated  demand 
figures  set  forth  in  the  table  above. 
Estimated  demand  figures  were  taken 
from  the  Native  American  tribal 
applications.  Inconsistent  demand 
estimates  were  adjusted  by  Western. 

In  order  to  appropriately  distribute 
the  benefits  of  Federal  hydropower 
among  the  tribes.  Western  calculated  the 
proposed  power  allocations  in  the  table 


above  in  such  a  manner  as  to  levelize 
total  Federal  hydropower  benefits  to 
each  of  the  Native  American  tribes.  This 
results  in  a  total  Federal  hydropower 
benefit  of  61.6065  percent  in  the 
summer  season  and  55.3396  percent  in 
the  winter  season  to  each  of  the  tribes. 
To  levelize  the  total  Federal 
hydropower  benefits,  the  average 
current  percentage  of  Western  service 
that  each  of  the  tribes  receives  through 
their  current  power  supplierfs)  was 


utilized  and  is  as  shown  in  the  table 
above.  For  the  Blackfeet  Nation. 
Western  used  the  weighted  average  of 
the  current  percentage  of  Western 
service  for  the  remaining  tribes.  The 
Blackfeet  Nation  is  served  by  Glacier 
Electric  Cooperative,  which  is  a  total 
requirements  customer  of  Boimeville 
Power  Administration,  therefore  the 
Blackfeet  Nation  does  not  receive 
Western  service,  but  does  receive  the 
benefit  of  Federal  hydropower.  The 


weighted  average  of  the  current 
[>ercentage  of  Western  service  changed 
under  the  adjusted  Method  One  because 
Rosebud  Sioux  Tribe's  average  current 
percentage  of  Western  service  changed. 
The  final  power  allocation  for  each  tribe 
was  determined  by  multiplying  the 
difference  between  the  total  Federal 
hydropower  benefit  provided  to  each 
tribe  (61.6065  percent  in  the  summer 


season  and  55.3396  percent  in  the 
winter  season)  and  each  tribe's  average 
ciirrent  percentage  of  Western  service  by 
each  tribe's  estimated  demand. 

The  final  allocations  to  new  Native 
American  customers  set  forth  in  the 
table  above  are  based  on  the  P-SMBP- 
ED  marketable  resource  available  at  this 
time.  If  the  P-SMBP-ED  marketable 
resource  is  adjusted  in  the  future,  the 


final  allocations  will  be  adjusted 
accordingly. 

B.  Allocation  to  Utility  and  Nonutility 
Customers 

The  final  allocations  of  power  for  new 

utility  and  nonutility  customers  and  the 
loads  these  allocations  are  based  upon 
are  as  follows: 


Utility  and  NorutiMy  Customers 


Village  of  Emerson,  NE . — 

City  of  Estherville,  lA  

City  of  Randolph,  NE 

City  o(  Pocahontas.  lA 

City  of  Madison,  NE  

City  of  South  Skxjx  City.  NE  ^ 

City  of  Sergeant  Bluff,  lA 

City  of  WakefieM,  NE  

City  of  Fairmont,  MN  

City  of  Marathon.  lA  

City  of  Stanton.  ND  


1994  Sum- 

1994-95 

Post-2000  power  aHoca- 

lwv> 

mer  season 

Winter  sea- 
son k>ad 
kikMvatts 

toadkito- 
watts 

Summer 
kikMvatts 

Winter  kito- 
watts 

1.454 

1.146 

361 

412 

11.040 

7,820 

2.743 

2.814 

1.861 

1.386 

462 

499 

3.960 

3.144 

989 

1.131 

10,034 

8<759 

2.483 

3.152 

24.977 

21.846 

5,000 

5,000 

6.076 

3.888 

1.510 

1,399 

4.717 

3,667 

1,172 

1.320 

2,330 

2.464 

579 

887 

520 

764 

129 

275 

656 

850 

163 

306 

'  5,000  kW  is  the  maximum  alkx:ation  alk>wed  under  the  FinaJ  Procedures. 


The  final  allocations  of  power  for  new 
utiUty  and  nonutility  customers  were 
calcvdated  using  Post- 1985  Marketing 
Plan  criteria.  Under  the  Post-1985 
Marketing  Plan  criteria,  the  summer 
allocations  are  24.84413  percent  of  total 
summer  load  and  the  winter  allocations 
are  35.98853  percent  of  total  winter 
load. 

The  final  allocations  to  new  utility 
and  nonutility  customers  set  forth  in  the 
table  above  are  based  on  the  P-SMBP- 
ED  marketable  resource  available  at  this 
time.  If  the  P-SMBP-ED  marketable 
resource  is  adjusted  in  the  future,  the 
final  allocations  will  be  adjusted 
accordingly. 

m.  Review  Under  the  Regolatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  (Act),  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  proposed 
regulation  is  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Western  has 
determined  that  this  rulemaking  relates 
to  services  offered  by  Western,  and. 
therefore,  is  not  a  rule  within  the 
purview  of  the  Act. 

IV.  Review  Under  the  Paperwwk 
Redaction  Act 

In  accordance  with  the  Paperwork 
ReducUon  Act  of  1980.  44  U.S.C.  3501- 
3520.  Western  has  received  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  the  collection  of 


customer  information  in  this  rule,  under 
control  number  1910-1200. 

V.  Review  Under  the  National 
Environmental  Policy  Act 

Western  requested  input  regarding  the 
identification  of  any  additional 
environmental  issues  both  in  the 
Federal  Register  at  61  FR  2817,  January 
29, 1996,  and  at  the  public  meetings.  No 
environmental  comments  were  received 
or  additional  environmental  issues 
identified.  Therefore,  Western  has 
determined  that  the  analysis  in  the 
Program  Environmental  Impact 
Statement  is  sufficient  for  this  action 
and  current  DOE  (10  CFR  part  1021) ' 
regulations  indicate  that  no  further 
National  Environmental  Policy  Act 
impact  analysis  documentation  is 
required. 

VI.  Determination  Under  Executive 
Order  12866 

DOE  has  determined  this  action  does 
not  meet  the  criteria  of  Executive  Order 
12866.  58  FR  51735  and  is  not  a 
significant  regulatory  action.  Western 
has  an  exemption  from  centralized 
regulatory  review  under  Executive 
Onier  12866;  accordingly,  no  clearance 
of  this  notice  by  Office  of  Management 
and  Budget  is  required. 

Vn.  Review  Under  Executive  Order 
12088 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988.  "Qvil  Justice 


Refwm."  61  FR  4729  (February  7. 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirement:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  that  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  reqiiired  by  sections  3(a). 
sections  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effec^  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  or 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  final 
regulations  meet  the  relevant  standards 
of  Executive  Order  12988. 
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Vm.  Congressional  Notification 

The  final  regulations  published  today 
are  subject  to  the  Congressional 
notification  requirements  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  1996.  The  Office  of 
Management  and  Budget  has 
determined  that  the  final  regulations  do 
not  constitute  a  "major  rule"  under  the 
Act  (5  use  801,  804).  DOE  will  report 
to  Congress  on  the  promulgation  of  the 
final  regulations  prior  to  the  effective 
date  set  forth  at  the  beginning  of  this 
notice. 

Issued  at  Golden,  Colorado,  February  28. 
1997. 

f.M.  Shafier, 
Administrator. 
|FR  Doc.  97-5996  Filed  3-10-97:  8:45  am] 

MLUNQCOOE  6400-01-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-1402S6;  FRL-5593-6] 

Access  to  Confidential  Business 
Information  by  Hampshire  Research 
Associates,  inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor,  Hampshire  Research 
Associates,  Inc.  (HRA),  of  Alexander, 
Virginia,  for  access  to  information 
which  has  been  submitted  to  EPA  under 
section  8  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  March  21,  1997. 
FOA  FURTHER  MFORMATKM  CONTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC 
20460.  (202)  554^1404,  TDD:  (202)  554- 
0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  number  7W-0244-NASA. 
contractor  HRA,  of  1600  Cameron  St., 
Alexandria,  VA,  will  assist  the  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
in  generating  a  report  that  contains  data 
aggregates  and  comparisons  among 
chemicals  and  chemical  groups 
collected  from  the  Inventory  Update 
Reports  for  1986,  1990,  and  1994. 


In  accordance  with  40  CPU  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  7W-0244-NASA,  HRA 
will  require  access  to  CBI  submitted  to 
EPA  under  section  8  of  TSCA  to  perform 
successfully  the  duties  specified  under 
the  contract.  HRA  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  section  8  of  TSCA.  Some  of 
the  information  may  be  claimed  or 
determined  to  be  CBI. 

In  a  previous  notice  published  in  the 
Federal  Register  of  January  19, 1993  (58 
FR  4992;  FRL-4182-8),  under  contract 
number  68-D2-0064,  HRA  was 
authorized  for  access  to  CBI  submitted 
to  EPA  under  all  sections  of  TSCA. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
section  8  of  TSCA  that  EPA  may  provide 
HRA  access  to  these  CBI  materials  on  a 
need-to-know  basis  only.  All  access  to 
TSCA  CBI  under  this  contract  will  take 
place  at  EPA  Headquarters.  Before 
access  to  TSCA  CBI  is  authorized  at 
HRA,  EPA  will  approve  their  security 
certification  statement. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30,  1997. 

HRA  persoimel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  March  3, 1997. 

Oacar  Morales, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  97-6017  Filed  3-10-97;  8.45  am) 
MJJNQ  cooE  asao-so-F 


[OPPTS-1402S5;  FRL-S593-4] 

Access  to  Confidential  Business 
information  by  PRC  Environmental 
IManagement,  Inc. 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  authorized  its 
contractor,  PRC  Environmental 
Management,  Inc.  (PRC),  of  Chicago, 
Illinois,  access  to  information  which  has 
been  submitted  to  EPA  under  all 
sections  of  the  Toxic  Substances  Control 
Act  (TSCA).  Some  of  the  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 


DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  March  21. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC 
20460.  (202)  554-1404.  TDD:  (202)  554- 
0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-W4-0004, 
contractor  PRC,  of  200  East  Randolph 
Drive,  Chicago,  IL,  will  assist  the  Office 
of  Waste  and  Chemicals  Management 
and  Regional  Offices  RCRA 
Enforcement.  Permitting  and  Assistance 
Programs  in  the  implementation  of 
RCRA/TSCA  related  initiatives.  Major 
areas  of  support  include  permitting 
activities,  Subtitie  D  solid  waste, 
corrective  actions  and  RCRA  program 
planning. 

In  accordance  with  40  CFR  2.306(j). 
EPA  has  determined  that  under  EPA 
contract  number  6a-W4-0004.  PRC  will 
require  access  to  CBI  submitted  to  EPA 
under  all  sections  of  TSCA  to  perform 
successfully  the  duties  specified  under 
the  contract.  PRC  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  all  sections  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
PRC  access  to  these  CBI  materials  on  a 
need-to-know  basis  only.  All  access  to 
TSCA  CBI  under  this  contract  will  take 
place  at  PRC's  sites  located  at  200  East 
Randolph  Drive.  Suite  4700,  Chicago. 
IL;  One  Union  Square  600  University 
St.  Suite  800,  Seattie.  WA;  1  Dallas 
Center,  350  North  St.  Paul  St.,  Suite 
2600,  Dallas.  TX;  and  1099  18th  St.. 
Suite  1960.  Denver,  Co. 

PRC  will  be  authorized  access  to 
TSCA  CBI  at  their  facilities  under  the 
EPA  TSCA  Confidential  Business 
Information  Security  Manual.  Before 
access  to  TSCA  CBI  is  authorized  at 
PRC's  sites,  EPA  will  approve  PRC's 
security  certification  statements, 
perform  the  required  inspection  of  its 
Eacilities.  and  ensure  that  the  facilities 
are  in  compliance  with  the  manual. 
Upon  completing  review  of  the  CBI 
materials,  PRC  will  return  all  transferred 
materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
December  31,  1998. 

PRC  persoimel  will  be  required  to 
sign  nondisclosure  agreements  and  Mdll 
be  briefed  on  appropriate  security 


procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection,  Access  to 
confidential  business  information. 
Dated:  March  3, 1997. 

Oacar  Morales. 

Acting  Director,  Infoimation  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  97-6018  Filed  3-10-97;  8:45  am] 
aaiMQ  COOE  asao-60-F 

[FRL-6707-81 

Common  Sense  Initiative  Council, 
Automobile  Manufacturing  Sector 
Subcommittee  KAeeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  Public  Advisory 
Common  Sense  Initiative  Council. 
Automobile  Manufacturing  Sector 
Subcommittee  Meeting;  Open  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  given  that  the 
Automobile  Manufacturing  Sector 
Subcommittee  of  the  Common  Sense 
Initiative  Council  will  meet  on 
Wednesday,  March  26  and  Thursday, 
March  27, 1997.  in  Romulus.  Michigan. 
The  meeting  is  open  to  the  public. 
Seating  will  be  on  a  first-come  basis  and 
limited  time  will  be  provided  for  public 
conunent. 

OPEN  MEETING  NOTICE:  Notice  is  hereby 
given  that  the  Envionmental  Protection 
Agency  is  convening  an  open  meeting  of 
the  Automobile  Manufacturing  Sector 
Subcommittee  on  Wednesday.  March  26 
and  Thursday,  March  27, 1997.  The 
meeting  will  begin  both  days  at 
approximately  9:30  a.m.  EST  and  run 
until  approximately  3:30  p.m.  EST.  The 
meeting  will  be  held  at  the  Crowne 
Plaza  Hotel,  800  Merriman  Road, 
Romulus,  Michigan.  The  telephone 
number  is  (313)  729-2600. 

The  Subcommittee  Meeting  will  focus 
on  the  review  of  vrotk  products 
produced  by  the  project  teams.  The  Life 
Cycle  Project  team  will  present  several 
work  products,  including  a  report  on  the 
Life  Cycle  Simulation  project.  The 
Volatile  Organic  Compound  (VOC)/area 
mini  group  will  present  its  findings  on 
the  use  of  a  VOC/area  standard  for 
coating  operations.  The  Alternative 
Regulatory  team  will  present  status 
updates  on  various  alternative 
regulatory  issues,  including  the  guiding 
principles  for  an  Alternative  Sector 
Regulatory  System  (ASRS),  and  an 


update  on  the  Louisville  Community 
Project. 

INSPECTION  OF  SUBCOMMITTEE 
DOCUMENTS:  Documents  relating  to  the 
above  topics  will  be  publicly  available 
at  the  meeting.  Thereafter,  these 
documents  and  the  minutes  of  the 
meeting  will  be  available  for  pubUc 
inspection  in  room  2821  of  EPA 
Headquarters,  401  M  Street.  SW. 
Washington.  DC  20460,  telephone 
nimiber  202-260-7417.  Common  Sense 
Initiative  information  can  be  accessed 
electronically  through  contacting  Daria 
WilUs  at:  wlllis.daria@epamail.gov. 
FOR  FURTHER  INFORMATION:  For  more 
information  about  and  vertification  of 
this  meeting,  please  call  Alan  Powell, 
DFXD,  at  EPA,  Region  4,  by  telephone  on 
(404)  562-9045.  by  fax  on  (404)  562- 
9068  or  by  mail  at  100  Alabama  Street. 
S.W..  Atlanta.  Georgia  30303  or  call 
Keith  Mason.  Ahemate  DFO,  at  EPA.  on 
(202)  260-1360. 

Dated:  March  6, 1997. 
Kathleen  Bailejr. 

Designated  Federal  Officer. 

IFR  Doc.  97-6021  Filed  3-10-97;  8:45  am] 

M.UNO  cooc  aoac  bo  r 


[OPP-00474;  FRL-S595-«] 

Pesticide  Program  Dialogue 
Committee;  C^>en  H/leeting 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

•\ — 
SUMMARY:  As  required  by  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pubfic  Law  92-463]. 
EPA's  Office  of  Pesticide  Programs 
(OPP)  is  giving  notice  of  a  public 
meeting  of  the  Pesticide  Program 
Dialogue  Committee  (PPDC). 
DATES:  The  meeting  will  be  held  on 
Tuesday.  March  18. 1997  from  9  a.m.  to 
5:45  p.m.  and  Wednesday,  March  19. 
1997  from  9  a.m.  to  12:15  p.m. 
ADDRESSES:  The  meeting  will  be  held  at: 
The  Ramada  Plaza  Hotel,  901  N.  Fairfax 
Street.  (Old  Town)  Alexandria,  Virginia 
in  the  Washington  Ballroom. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margie  Fehrenbach  or  Kathleen 
Martin,  Office  of  Pesticide  Programs 
(7501C),  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  1119,  Crystal  Mall  2. 1921 
Jefferson  Davis  Highway.  Arlington.  VA 
22202,  (703)  305-7090;  e-mail: 
fehrenbach.margie@epamail.epa.gov. 
SUPPLEMENTARY  MFORMATION  The  PPDC 
is  composed  of  a  balanced  group  of 
participants  from  the  following  sectors: 


p>esticide  industry  and  user  groups; 
federal  agencies  and  state  governments; 
consumer  and  environmental/public 
interest  groups,  including 
representatives  from  the  general  public; 
academia;  the  public  health  community; 
and,  congressional  stafi.  The  Committee 
was  formed  to  foster  commtmication 
and  understanding  among  the  parties 
represented  on  the  Committee  and  with 
OPP.  The  Committee  also  provides 
advice  and  guidance  to  OPP  regarding 
pesticide  regulatory,  policy,  and 
implementation  issues. 

PPDC  meetings  are  open  to  the  pubUc. 
Outside  statements  by  observers  are 
welcome.  Oral  statements  will  be 
limited  to  five  minutes,  and  it  is 
preferred  that  only  one  person  present 
the  statement.  Any  person  who  wishes 
to  file  a  written  statement  can  do  so 
before  or  after  a  Committee  meeting. 
These  statements  will  become  part  of 
the  permanent  file  and  will  be  provided 
to  the  Committee  members  for  their 
information.  Materials  will  be  available 
for  pubUc  review  at  the  following 
address:  U.S.  Environmental  Protection 
Agency,  Rm.  1128.  Crystal  Mall  2. 1921 
Jefferson  Davis  Highway.  Arlington,  VA 
22202,  (703)  305-5805. 

Topics  to  be  discussed  at  the  March 
meeting  are:  the  1993  Government 
Performance  and  Results  Act  (GPRA) 
which  mandates  the  measurement  of 
budgeted  program  activities  within  the 
Federal  Government;  minor  use 
pesticides  and  the  registration  of 
pesticides  to  meet  emergency  conditions 
(section  18  of  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act 
(FIFRA]);  improving  public 
commimications.  as  well  as  the  pubUc 
brochure  regarding  pesticide  residues  in 
food  required  by  the  1996  Food  QuaUty 
Protection  Act  (FQPA). 

List  (^  Subjects . 

Environmental  protection. 
Dated:  March  6, 1997. 

Daniel  M.  Barslo, 

Director,  Office  of  Pesticide  ftmgnmis. 

(FR  Doa  97-6206  Filed  3-10-^96;  8:45  am) 
fll**?  COOC  I 


[OPPTS-44S38;  FRL-6583-2] 

TSCA  Chamlcai  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 
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SUMMARY:  This  notice  announces  EPA's 
receipt  of  test  data  on  n-amyl  acetate 
(CAS  No.  628-63-7).  These  data  were 
submitted  pursuant  to  a  neurotoxicity 
testing  program  conducted  in  rats  which 
was  required  under  an  enforceable 
testing  consent  agreement/order  issued 
by  EPA  under  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:TSCA- 
Hotline@epamail.epa.gov. 
SUPPt.EMENTARY  INFORMATION:  Under  40 
CFR  790.60,  all  TSCA  section  4 
enforceable  consent  agreements/orders 
must  contain  a  statement  that  results  of 
testing  conducted  pursuant  to  testing 
enforceable  consent  agreements/orders 
will  be  announced  to  the  public  in 
accordance  with  section  4(d). 

L  Test  Data  SubmiaBions 

Test  data  for  n-amyl  acetate  were 
submitted  by  Regnet  Environmental 
Services,  Inc.  on  behalf  of  the  Union 
Carbide  Corporation  pursuant  to  a  TSCA 
section  4  enforceable  testing  consent 
agreement/order  at  40  CFR  799.5000. 
EPA  granted  Union  Carbide  Corporation 
a  2-week  extension  for  submission  of 
this  report  and  received  the  data  on 
February  6, 1997.  The  submission 
includes  a  final  report  entitled  "An 
Acute  Neurotoxicity  Study  of  a  Single 
Inhalation  Whole-Body  Exposure  of  n- 
Amyl  Acetate  Vapor  (with  a  2-week 
observation]  in  the  Albino  Rat."  n-Amyl 
acetate  is  primarily  used  as  a  solvent  for 
nitrocellulose  lacquers  and  paints. 
Other  large  uses  are  as  extraction 
solvents  in  penicillin  manufacture  and 
electrostatic  spray  coatings  for 
automobiles.  Miscellaneous  uses 
include  a  solvent  in  photographic  film, 
leather  polishes,  dry  cleaning 
preparations,  and  as  a  flavoring  agent. 

Q'A  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submission. 

n.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44638).  This  record  includes  a  copy  of 
the  study  reported  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  the 


TSCA  Nonconfidential  Information 
Center  (also  known  as  the  TSCA  Public 
Docket  Office),  Rm.  B-607  Northeast 
Mall,  e-mail  address: 
oppt.ncic€)epamail.epa.gov..  401  M  St., 
SW.,  Washington,  DC  20460. 

AUTHORfTY:  15  U.S.C.  2603. 

List  ofSubiects 

Environmental  protection.  Test  data. 
Dated:  March  3. 1997. 

Charies  M.  Auer, 

Director.  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 
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Final  General  NPDES  Permit  for 
Facilities  Related  to  Oil  and  Gas 
Extraction  on  the  North  Slope  of  the 
Brooks  Range,  Alaska  (Permit  Number 
AKG-^1-0000) 

AGENCY:  Environmental  Protection 

Agency,  Region  10. 

ACTION:  Notice  of  a  final  general  permit. 

SUMMARY:  The  Director,  Office  of  Water, 
EPA  Region  10  is  issuing  a  General 
NPDES  permit  for  facilities  related  to 
Oil  and  Gas  Extraction  on  the  North 
Slope  of  the  Brooks  Range  in  Alaska. 
This  general  permit  regulates  activities 
associated  with  the  extraction  of  oil  and 
gas  on  the  North  Slope  of  the  Brooks 
Range  in  the  North  Slope  Borough  in  the 
state  of  Alaska.  The  activities  covered 
include  sanitary  and  domestic 
discharges  from  mobile,  exploration, 
development  and  production  camps; 
gravel  pit  dewatering  and  the  use  of  this 
water  for  the  construction  of  ice 
structiues  and  road  watering;  and 
construction  dewatering.  The  permit 
establishes  effluent  limitations, 
standards,  prohibitions  and  other 
conditions  on  discharges  from  covered 
facilities.  These  conditions  are  based  on 
existing  national  effluent  guidelines,  the 
state  of  Alaska's  Water  Quality 
Standards  and  material  contained  in  the 
administrative  record.  A  description  of 
the  basis  for  the  conditions  and 
requirements  of  the  proposed  general 
permit  were  provided  in  the  fact  sheet 
and  changes  to  the  proposed  general 
permit  are  documented  in  the  Response 
to  Comments. 

DATES:  The  general  permit  will  become 
effective  on  April  10, 1997  and  will 
expire  on  April  10,  2002. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Copies  of  the  final  general  NPDES 
permit,  response  to  comments,  and 


today's  publication  will  be  provided 
upon  request  by  calling  the  EPA  Region 
10,  Public  Information  Office,  at  (800) 
424-4372  or  (206)  553-1200  or  upon 
request  by  calling  Cindi  Codsey  at  (907) 
269-7692.  Requests  may  also  he 
electronically  mailed  to: 
GODSEY.CINDI@EPAMAIL.EPA.GOV. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  has 
exempted  this  action  from  the  review 
requirements  of  Executive  Order  12866 
pursuant  to  section  6  of  that  order. 

The  state  of  Alaska,  Department  of 
Environmental  Conservation  (ADEC), 
has  certified  that  the  subject  discharges 
comply  with  the  applicahle  provisions 
of  sections  208(e),  301,  302,  306  and  307 
of  the  Clean  Water  Act.  The  state  of 
Alaska,  Office  of  Management  and 
Budget,  Division  of  Governmental 
Coordination  (EKX),  has  certified  that 
the  general  IsTPDES  permit  is  consistent 
with  the  approved  Alaska  Coastal 
Management  Program. 

Comments  were  received  which 
caused  changes  to  the  proposed  permit. 
These  are  detailed  in  the  Response  to 
Comments.  The  following  is  a  summary 
of  some  of  the  changes: 

Discharges  to  non-frozen  tundra  will 
be  authorized  but  the  time  a  facility  can 
discharge  in  one  spot  to  tundra  has  been 
reduced  from  7  to  5  days.  A  request  for 
coverage  shall  be  submitted  at  least  45 
days  prior  to  discharge  rather  than  60. 
ADEC  has  authorized  a  mixing  zone  for 
chlorine  for  discharges  of  sanitary 
wastewater  to  the  tundra.  The  basis  for 
the  settleable  solids  limitation  found  in 
several  categories  of  discharges  has  been 
changed  from  a  technology-based 
limitation  to  a  water  quality-based  one; 
this  change  requires  that  the  effluent 
sample  be  compared  to  a  sample 
representative  of  the  natural  conditions 
of  a  watertx)dy.  The  promulgation  of 
New  Source  Performance  Standards 
(NSPS)  for  sanitary  and  domestic 
wastewater  in  40  CFR  part  435,  subpart 
D  caused  EPA  to  reconsider  the  basis  for 
the  floating  solids  requirement  and  it 
has  been  changed  bom  a  technology  to 
a  water  quality-based  limitation.  NSPS 
also  requires  new  development  and 
production  facilities  to  comply  with  the 
National  Environmental  Policy  Act 
(NEPA)  before  coverage  could  be 
granted  under  this  general  NPDES 
permit 

Within  120  days  following  service  of 
notice  of  EPA's  final  permit  decision 
under  40  CFR  124.15,  any  iirterested 
person  may  appeal  this  general  NPDES 
permit  in  the  Federal  Court  of  Appeal  in 
accordance  with  section  509(b)(1)  of  the 
Clean  Water  Act. 


Regulatory  Flexibility  Act 

After  review  of  the  facts  presented  in 
the  notice  printed  above,  I  hereby  certify 
pursuant  to  the  provision  of  5  U.S.C. 
605(b)  that  this  general  NPDES  permit 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  the  permit  reduces  a 
significant  administrative  burden  on 
regulated  sources. 

Dated:  February  27, 1997. 
Philip  G.  Millam, 
Director,  Office  of  Water. 

Permit  No.:  AKG-31-4X100 

United  States  Environmental  Protection 
Agency,  Region  10,  1200  Sixth  Avenue, 
Seattle,  Washington  98101.  (206)  553- 
1214 

Authorization  To  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  for 
Facilities  Related  to  Oil  and  Gas 
Extraction 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act,  33  U.S.C.  1251  et 
seq.,  as  amended  by  the  Water  Quality 
Act  of  1987,  Public  Law  100-4,  the 
"Act,"  the  following  discharges  are 
authorized  in  accordance  with  this 
General  NPDES  Permit: 


Disoharge  name 

Dis- 
charge 
No. 

Sanitary  Wastewater « 

Dompsfir  Wastewater     . 

001 
002 

Grave)  Pit  Dewatering  . — 

Construction  Dewaterina  

003 
004 

from  facilities  listed  in  Permit  Part  LA. 
and  authorized  according  to  Permit  Part 
LC.  Discharges  of  pollutants  not 
specifically  set  out  in  this  permit  are  not 
authorized. 

The  area  of  coverage  is  Alaska's  North 
Slope  Borough  (see  Attachment  C). 

Iliis  permit  shall  become  effective 
April  10, 1997. 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight,  April 
10,  2002. 

Signed  this  27th  day  of  Fetmiary,  1997. 
Philip  G.  Millam, 

Director,  Office  of  Water,  Region  10.  U.S. 
Environmental  Protection  Agency. 
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VI.  Definitions 

I.  Applicability  and  Notification 
Requirements 

This  permit  does  not  authorize  the 
discharge  of  pollutants  to  waters  of  the 
United  States  until  the  requirements  of 
I.B.,  LC.  and  I.D.  below,  are  met. 

A.  Applicability 

Discharges  described  in  the  foUoMring 
table  can  be  authorized  by  this  general 
permit: 


GutfaA 


Sanitary  (001)  . 
Domestic  (002) 
Wastewater  


Gravel  Pit: 

Dewatering  (002) 


Construction 
Dewatering 


FactMy 


Mot)ile  Camps 

Exploration 

Existing  Development  and  Production  

New  Source  Development  and  Production 

Direct  or  Tur¥lra 

Discharges — 

Ice  Stnxrtures  — 

Road  Watering 

Director 

Tundra  Discharges  


Discharge  to 


Fresh 


X 
X 
X 
X 


X 
X 
X 


Marine 


X' 
X' 
X' 
X' 


X2 


'  In  the  Coastal  Area  (defined  in  Pennit  Part  VI.F.)  and  in  the  coverage  area  Subsequent  to  the  NEPA  process  identifying  the  GP  as  the  pre- 
ferred alternative. 
'  Any  area  offshore  of  the  coverage  area. 


B.  Requests  for  Coverage 

Persons  requesting  coverage  under 
this  general  permit  shall  provide  to  EPA 
a  written  request  to  be  covered  by  this 
permit  at  least  45  days  prior  to  initiation 
of  discharges.  The  request  will  be  made 


in  the  form  of  a  Notice  of  Intent  (NOI), 
Office  of  Management  and  Budget 
(OMB)  approval  number  2040-0086.  An 
NOI  information  sheet  is  Attachment  A 
of  this  general  permit.  The  NOI  shall  be 


signed  by  a  responsible  on-site  - 
representative. 

C.  Authorization  to  Discharge 

The  permittee's  discharges  are  not 
authorized  until  the  permittee  receives 
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written  notification  that  EPA  has 
assigned  a  permit  number  under  this 
general  permit  to  operations  at  the 
discharge  site.  A  permit  number  cannot 
be  assigned  unless  EPA  has  a  completed 
NOI. 

D.  Notice  of  Intent  to  Commence 
Discharges 

The  permittee  shall  notify  EPA, 
Region  10,  no  later  than  seven  days 
prior  to  initiation  of  discharges  from  the 
focility.  The  notification  shall  include 
the  exact  coordinates  (latitude  and 
longitude)  of  the  operation.  Mobile 
camps  may  designate  an  area  where 
they  will  be  operating  and  if  the 
operation  takes  them  outside  the 
designated  area,  a  new  NOI  would  be 
necessary.  Notification  may  be  oral  or  in 
writing.  The  Best  Management  Practices 
(BMP)  Plan  shall  be  in  place  no  later 
than  the  notification  of  commencement 
of  discharges.  If  notification  is  given 
orally,  written  notification  must  follow 
within  seven  days. 

E.  Termination  of  Discharges 

The  permittee  shall  notify  EPA  when 
General  Permit  coverage  is  no  longer 
needed  at  a  site  or  within  an  area 
described  by  an  NOI.  This  will 
terminate  permit  coverage  at  the  site  or 
within  the  area.  The  notification  may  be 
provided  in  a  Discharge  Monitoring 
Report  (DMR),  OMB  approval  number 
2040-0004,  or  under  separate  cover. 

F.  Submission  of  Information 

Reports  and  notifications  required 
herein  shall  be  submitted  to  the 
following  address:  Manager,  NPDES 
Permits  Unit,  U.S.  Environmental 
Protection  Agency,  1200  Sixth  Avenue, 
OW-130,  Seattle,  WA  98101. 

All  monitoring  reports  and 
notifications  of  noncompliance: 


Manager,  NPDES  Compliance  Unit.  U.S. 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  OW-133.  Seattle,  WA 
98101. 

All  of  the  above  information  shall  also 
be  sent  to:  Alaska  Department  of 
Environmental  Conservation  (ADEC), 
Watershed  Development  Group — 
Industrial  Permits,  555  Cordova  Street, 
Anchorage,  Alaska  99501. 

G.  Changes  From  a  Genera]  Permit  to  an 
Individual  Permit 

1.  The  Director  may  require  any 
permittee  discharging  under  the 
authority  of  this  permit  to  apply  for  and 
obtain  an  individual  NPDES  permit 
when  any  one  of  the  following 
conditions  exist: 

a.  The  discharge(s)  is  (are)  a 
significant  contributor  of  pollution. 

D.  The  permittee  is  not  m  compliance 
with  the  conditions  of  this  general 
permit. 

c.  A  change  has  occurred  in  the 
availability  of  the  demonstrated 
technology  or  practices  for  the  control 
or  abatement  of  pollutants  applicable  to 
the  point  source. 

d.  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to 
such  a  point  source  is  approved. 

e.  The  point  sources  covered  by  this 
permit  no  longer 

(1)  Involve  tne  same  or  substantially 
similar  types  of  operations, 

(2)  Discnarge  the  same  types  of  waste, 

(3)  Require  the  same  effluent 
limitations  or  operation  conditions,  or 

(4)  Require  the  same  or  similar 
monitoring. 

f.  In  the  opinion  of  the  Director,  the 
discharges  are  more  appropriately 
controlled  under  an  individual  permit 
rather  than  under  a  general  NPDES 
permit. 

2.  The  Director  may  require  any 
permittee  authorized  by  this  permit  to 

Effluent  Limitations 


apply  for  an  individual  NPDES  permit 
only  if  the  permittee  has  been  notified 
in  writing  that  an  individual  permit 
application  is  required. 

3.  Any  permittee  authorized  by  this 
permit  may  request  to  be  excluded  from 
the  coverage  of  this  general  permit  by 
applying  for  an  individual  permit.  The 
owner  or  operator  shall  subnut  an 
application  together  with  the  reasons 
supporting  the  request  to  the  Director  no 
later  than  90  days  after  the  effective  date 
of  the  permit. 

4.  When  an  individual  NPDES  permit 
is  issued  to  a  permittee  otherwise 
subject  to  this  general  permit,  the 
authorization  to  discharge  under  this 
general  permit  is  automatically 
terminated  on  the  effective  date  of  the 
individual  permit. 

I.  Effluent  Limitations  and  Monitoring 
Requirements 

During  the  effective  period  of  this 
permit,  discharges  from  the  following 
outfalls  are  authorized  according  to  the 
terms  and  conditions  of  this  general 
permit: 

A.  Sanitary  Wastewater  Discbarges — 
Discharge  001 

Discharges  of  Sanitary  Wastewater 
shall  be  limited  and  monitored  by  the 
permittee  in  accordance  with  Parts  ID, 
IV,  V  and  the  following  requirements: 

1.  Specific  Limitations 

a.  The  pH  shall  not  be  less  than  6.5 
nor  greater  than  8.5. 

b.  The  discharge  shall  not,  alone  or  in 
combination  with  other  substances, 
cause  a  film,  sheen  or  discoloration  on    . 
the  surface  of  the  water  or  adjoining 
shorelines. 

c.  The  following  limits  shall  apply: 


Parameter  (units) 


Ffcjw  

Biochemicai  Oxygen  Demand  (BOOs)  

Total  Suspended  Solids  (TSS) 

Fecal  Coiilomi  a,. 

Total  Residual  Chlorine  (TRC): 

Open  Waters  „ _„ „ 

Frozen  Tundra  * 

Summer  Tundra*  


7-day  aver- 
age 


45 
45 


30-day  av- 
erage 


30 
30 
20 


Daily  Maxi- 
mum 


15,000 
60 
60 
40 

'2 

4 
2 


Units 


Gallons/day. 
mg/L. 
mg/L 
«/100ml. 

MO/L. 
mg/L 
mg/L 


^  In  water  txxlies  supporting  salmonid  fisti,  otherwise  10  tiglL. 
2  Discharges  ior  no  more  thian  5  days  in  one  site. 


2.  Monitoring  Requirements 
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MONITORING  Requirements 


Parameter 


Total  Flow 

BOD,  

TSS 

pH - 

Fecal  Conform 
TRC  


Sample  location 


EfRuent 
Effluent 
Effkjenl 
Effluent 
Effluent 
Effluent 


Samping  fre- 
quency 


Daly  ..... 

Weeidy„ 

Weetdy.. 

Weekly.. 

1/Monlh 

WeeMy.. 


Type  of 
sample 


Eslimato. 

Grab. 

Gralx 

Qrabi 

Grab. 

Grab. 


3.  Discharges  to  Timdra  Wetlands 

In  addition  to  meeting  the  above 
effluent  hmitations,  the  BMP  Plan 
developed  to  comply  with  Permit  Part 
n.E.,  below,  will  address  such  items  as 
relocating  the  discharge  point  after  5 
days  of  discharge,  prevention  of 
chlorine  bum  and  excessive  nutrient 
and/or  sediment  loading  of  the  tundra. 


B.  Domestic  Wastewata- Discharges — 
Discharge  002 

Discharges  of  Domestic  Wastewater 
shall  be  limited  and  monitored  by  the 
permittee  in  accordance  with  Parts  m, 
IV.  V  and  the  following  requirements: 


MONITORING  REQUIREMENTS 


1.  Specific  Limitations 

a.  the  discharge  shall  not,  alone  or  in 
combination  with  other  substances, 
cause  a  film,  sheen  or  discoloration  oa 
the  surface  of  the  water  or  adjoining 
shorelines. 

b.  Kitchen  oils  frt>m  food  preparation 
shall  not  be  discharged. 

2.  Monitoring  Requirements 


Parameter 


Total  Ftow 

Floating  Solids 

Foam  

Oily  Sheen 


Sample  location 


Effluent 
Effluent. 
Effluent 
Effluent 


Sampling  fre- 
quency 


Daily 
Daily 
Daly 
Daiy 


Type  of  sample 


Estknste. 
OtwervaHorL 
Observatioa 
Obeervatiorv 


3.  Discharges  to  Timdra  Wetlands 

In  addition  to  meeting  the  effluent 
limitations  above,  the  BMP  Plan 
developed  to  comply  with  Permit  Part 
n.E.,  below,  will  address  such  items  as 
relocating  the  discharge  point  after  5 


days  of  discharge  and  excessive 
sediment  loading  to  the  ttmdra. 

C.  Gravel  Pit  Dewatering— Discharge 
003 

Discharges  from  Gravel  Pits  shall  be 
limited  and  monitored  by  the  permittee 

EFFLUEf^  Limitations 


in  accordance  with  Parts  m,  IV.  V  and 
the  following  requirements: 

1.  Specific  Limitations 


Parameter 

' 

Totd  Flow  (MGD) - 

Settleable  Solids  (SS)  . 

pH  - 

Oily  Sfieen - 


Minimum 


No  increase  above 
natural  condhions. 
6.5 


Maximum 


1.5 


8.5 


Units 


Million  galorw  per  day. 
ni/L. 

Standard  Units  (S.U.). 


No  disctiarge  of  floating  solids.  visUe  foam  or  oiy  wastes  wtich 
may  cause  a  film,  sheen,  or  discoioraiion  on  the  surface  or  floor  of 
ttie  water  body  or  adjoining  shorelines.  Surface  waters  must  be  vir- 
tualy  free  from  floating  oils. 


2.  Monitoring  Requirements 


Monitoring  Requirements. 


Parameter 


Total  Flow 
SS 


pH 

Oily  Sheen 


Sample  location 


Effluent 

Effluent 

Natural  condHions^ 

Effluent _-_....„ 

Surface  of  the  mine  water 
and  receiving  water. 


Sampling  tre- 
quency 


Daly  .... 
WeeMy 
Weekly. 
Weekly 
Daly  .„ 


Typed 
sample 


Estimate. 

Grab. 

Grab. 

Gr^ 

VisuaL 


'  When  discharging  to  open  waters. 
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3.  Ice  Structures,  Road  Watering  and 
Discharges  to  Tundra  Wetlands 

a.  The  Best  Management  Practices 
(BMP)  Plan  (the  BMP  Plan)  developed  to 
comply  with  Permit  Part  n.E.,  below, 
will  address  the  methods  used  to 
dewater  a  gravel  pit  to  meet  the  effluent 
limitations  in  Permit  Part  II.C.1.  for  a 
direct  discharge. 

b.  Although  effluent  limitations  will 
not  be  measured,  the  BMP  Plan  shall 
specify  the  above  methods  as  the  way  a 


gravel  pit  will  be  dewatered  when  the 
water  will  be  discharged  to  tundra 
wetlands  or  used  in  ice  structures  and 
road  watering. 

c.  The  BMP  Plan  shall  address,  when 
necessary,  the  operation  and 
maintenance  of  the  ice  structures 
constructed  using  gravel  pit  water  so 
there  will  be  no  detrimental  effects  on 
water  quality  prior  to  the  melting  of  the 
ice  road  in  the  spring.  The  BMP  Plan 
will  also  address,  when  necessary,  the 

Effluent  Limitations 


use  of  gravel  pit  water  for  road  watering 
and  outline  the  measures  to  prevent 
pollutants  from  the  road  bed  from 
reaching  waters  of  the  United  States. 

D.  Construction  Dewatering — Discharge 
004 

Construction  E)ewatering  Discharges 
shall  be  limited  and  monitored  by  the 
permittee  in  accordance  with  Parts  III, 
IV,  V  and  the  following  requirements: 

1.  Specific  Limitations 


Parametef 

Total  Flow  (GPO)  

Settleabte  Solids  (SS)  

Turbidity 


Monitoring  Requirements 


Minimum 


No  Increase  above 
natural  conditions  . 


Maximum 


ml/L. 

5  I^Us  above  .... 
rutturai  conditions 


Units 


Gallons  per  day. 


Nephelomeiric  Units  (NTU). 


Monitoring  Requirements 


Parameter 


Total  Flow 
SS 

TurtJidity  ... 


■  When  dischargmg  to  open  waters. 


3.  Discharges  to  Tundra  Wetlands 

a.  The  BMP  Plan  developed  to  comply 
with  Permit  Part  O.K.,  below,  shall 
address  the  methods  used  in 
construction  dewatering  to  meet  the 
effluent  limitations  in  Permit  Part  n.D.l. 
for  a  direct  discharge. 

b.  While  effluent  limitations  will  not 
be  measured,  the  BMP  Plan  shall  specify 
the  above  methods  as  the  way 
construction  dewatering  will  occur 
when  the  water  will  be  discharged  to 
tundra  wetlands. 

E.  Best  Management  Practices  Plan 

1.  Development.  The  permittee  shall 
during  the  term  of  this  permit  operate 
the  facility  in  accordance  with  the  BMP 
Plan  or  in  accordance  with  subsequent 
amendments  to  the  BMP  Plan.  The  BMP 
Plan  shall  be  ready  to  implement  when 
the  7  day  notice  of  discharge  is 
submitted.  The  permittee  shall  also 
amend  this  Plan  to  incorporate  practices 
which  shall  achieve  the  objectives  and 
specific  requirements  listed  below.  A 
copy  shall  be  kept  on-site  and  shall  be 
made  available  to  EPA  and  ADEC  upon 
request 


Sample  location 


Effluent — 

Effluent  

Natural  conditions^ 

Effluent 

Natural  conditions  ^ 


Sampling  fre- 
quer^cy 


Daily 
Daily 
Daly 
Daily 
Daily 


Typed 
sample 


Estimate. 

Grab. 

Grab. 

Grab. 

Grab. 


2.  Purpose.  Through  implementation 
of  the  BMP  Plan  the  permittee  shall 
prevent  or  minimize  the  generation  and 
the  potential  for  the  release  of  pollutants 
from  the  facility  to  the  waters  of  the 
United  States  through  normal 
operations  and  ancillary  activities. 

3.  Objectives.  The  permittee  shall 
develop  and  amend  the  BMP  Plan 
consistent  with  the  following  objectives 
for  the  control  of  pollutants. 

a.  The  number  and  quantity  of 
pollutants  and  the  toxicity  of  the 
effluent  generated,  discharged  or 
potentially  discharged  at  the  facility 
shall  be  minimized  by  the  permittee  to 
the  extent  feasible  by  managing  each 
influent  waste  stream  in  the  most     ^ 
appropriate  manner. 

b.  Under  the  BMP  Plan,  and  any 
Standard  Operating  Procedures  (SOPs) 
included  in  the  BMP  Plan,  the  permittee 
shall  ensiue  proper  operation  and 
maintenance  of  the  treatment  facility. 

4.  Requirements.  The  BMP  Plan  snail 
be  consistent  with  the  objectives  in  Part 
3  above  and  the  general  guidance 
contained  in  the  publication  entitled 
"Guidance  Manual  for  Developing  Best 
Management  Practices"  (U.S.  EPA, 
1993)  or  any  subsequent  revisions  to  the 


guidance  document  The  BMP  Plan 
shall: 

a.  Be  docTunented  in  narrative  form, 
and  shall  include  any  necessary  plol«  . 
plans,  drawings  or  maps,  and  shall  be 
developed  in  accordance  with  good 
engineering  practices.  The  BMP  Plan 
shall  be  organized  and  written  with  the 
following  structure: 

(1)  Name  and  location  of  the  facility. 

(2)  A  statement  of  BMP  policy. 

(3)  Structure,  functions,  and 
procedures  of  the  Best  Management 
Practices  Committee. 

(4)  Specific  management  practices 
and  standard  operating  procedures  to 
achieve  the  above  objectives,  including, 
but  not  limited  to,  the  following: 

(a)  Modification  of  equipment, 
facilities,  technology,  processes,  and 
procedures,  and 

(b)  Improvement  in  management, 
inventory  control,  materials  handling  or 
general  operational  phases  of  the 
facility. 

(5)  Risk  identification  and  assessment. 

(6)  Reporting  of  BMP  incidents. 

(7)  Materials  compatibility. 

(8)  Good  housekeeping. 

(9)  Preventative  maintenance. 

(10)  Inspections  and  records. 


(11)  Security. 

(12)  Employee  training. 

b.  Include  Uie  following  provisions 
concerning  BMP  Plan  review: 

(1)  Be  reviewed  by  appropriate 
engineering  and  managerial  staff. 

(2)  Be  reviewed  and  endorsed  by  the 
permittee's  BMP  Committee. 

(3)  Include  a  statement  that  the  above 
reviews  have  been  completed  and  that 
the  BMP  Plan  fulfills  the  requirements 
set  forth  in  this  permit.  The  statement 
shall  be  certified  by  the  dated  signatures 
of  each  BMP  Committee  member. 

c.  Establish  specific  best  management 
practices  to  meet  the  objectives 
identified  in  Part  3  this  section, 
addressing  each  component  or  system 
capable  of  generating  or  causing  a 
release  of  significant  amounts  of 
pollutants,  and  identifying  specific 
preventive  or  remedial  meastues  to  be 
implemented. 

d.  Establish  specific  best  management 
practices  or  other  measures  which 
ensure  that  the  following  specific 
requirements,  if  necessary,  are  met: 

(1)  Provide  for  dewatering  of  the 
gravel  mines. 

(2)  Provide  for  the  use  of  diffusers  or 
other  energy-dissipating  structures  at 
the  terminus  of  the  discharge  pipes  to 
minimize  or  abate  erosion  resulting 
from  the  discharge. 

(3)  Prevent  hydrocarbon 
contamination  of  the  gravel  mine  pits 
from  equipment,  machinery  and  other 
sources. 

(4)  Provide  for  the  construction  and 
use  of  settling  ponds  or  basins  as 
necessary  to  comply  with  the  effluent 
limits  of  the  permit. 

(5)  Reflect  requirements  under  CWA 
section  402(p)  and  the  storm  water 
regulations  at  40  CFR  sections  122.26 
and  122.44,  and  otherwise  eliminate,  to 
the  extent  practicable,  contamination  of 
storm  water  runoff. 

(6)  Require  the  use  of  low  phosphate 
detergents. 

5.- Documentation.  The  permittee  shall 
nudntain  a  copy  of  the  BMP  Plan  at  the 
facility  and  shall  make  the  plan 
available  to  EPA  or  ADEC  upon  request. 
All  offices  of  the  permittee  which  are 
required  to  maintain  a  copy  of  the 
NPDES  permit  shall  also  maintain  a 
copy  of  the  BMP  Plan. 

6.  BMP  Plan  Modification.  The 
permittee  shall  amend  the  BMP  Plan 
whenever  there  is  a  change  in  the 
facility  or  in  the  operation  of  the  facility 
which  materially  increases  the 
generation  of  pollutants  or  their  release 
or  potential  release  to  the  receiving 
waters.  The  permittee  shall  also  amend 
the  BMP  Plan,  as  appropriate,  when 
operations  covered  by  the  BMP  Plan 
change.  Any  such  changes  tp  the  BMP 


Plan  shall  be  consistent  with  the 
objectives  and  specific  requirements 
listed  above.  All  changes  in  the  BMP 
Plan  shall  be  reviewed  by  the 
appropriate  engineering  and  managerial 
staff. 

7.  Modification  for  Ineffectiveness.  At 
any  time,  if  the  BMP  Plan  proves  to  be 
ineffective  in  achieving  the  general 
objective  of  preventing  and  minimizing 
the  generation  of  pollutants  and  their 
release  and  potential  release  to  the 
receiving  waters  and/or  the  specific 
requirements  above,  the  permit  and/or 
the  BMP  Plan  shall  be  subject  to  , 
modification  to  incorporate  revised 
BMP  requirements. 

F.  Other  Discharge  Limitations 

This  permit  does  not  authorize  the 
discharge  of  any  waste  streams, 
including  spills  and  other  unintentional 
or  non-routine  discharges  of  pollutants, 
that  are  not  part  of  the  normal  operation 
of  the  facility  or  any  pollutants  that  are 
not  ordinarily  present  in  such  waste 
streams. 

n.  Monitoring,  Recording,  and 
Reporting  Requirements 

A.  Representative  Sampling 

All  samples  for  monitoring  purposes 
shall  be  representative  of  the  monitored 
activity,  40  CFR  122.41(j).  To  determine 
compliance  with  permit  effluent 
limitations,  "grab"  samples  shall  be 
taken  as  established  under  Permit  Part 
II.  Effluent  samples  shall  be  collected 
prior  to  discharge  to  the  receiving  water. 

B.  Reporting  of  Monitoring  Results 

Monitoring  results  shall  be 
simwnarized  each  month  and  reported 
on  EPA  Form  3320-1  (Discharge 
Monitoring  Report)  and  submitted 
annually  to  the  Environmental 
Protection  Agency,  Region  10, 1200 
Sixth  Avenue,  NPDES  Compliance  Unit 
OW-133,  Seattle,  Washington  98101- 
3188,  postmarked  no  later  than  January 
31st  for  the  preceding  calendar  year.  If 
there  is  no  wastewater  discharge,  the 
Permittee  shall  mark  the  DMR 
appropriately  and  submit  the  form  as 
required  above,  ff  there  is  no  discharge 
from  an  outfall  for  several  consecutive 
months,  these  months  may  be  combined 
on  one  DMR  form  (see  Attachment  B  for 
an  example).  Reports  shall  also  be 
submitted  to  ADEC,  Watershed 
Development  Group — Industrial 
Permits,  555  Cordova  Street,  Anchorage, 
AK  99501. 

C.  Monitoring  Procedures 

Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  part  136,  unless  other  test 


procedures  have  been  specified  in  this 
permit. 

D.  Additional  Monitoring  by  the 
Permittee 

If  the  Permittee  monitors  any 
pollutant  more  frequently  than  required 
by  this  permit,  using  test  procedures 
approved  under  40  CFR  piart  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  DMR.  Such  increased 
frequency  shall  also  be  indicated. 

E.  Records  Contents 

Records  of  monitoring  information 
shall  include: 

1.  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

2.  The  individual(s)  who  performed 
the  sampling  or  measurements; 

3.  The  date(s)  analyses  were 
performed; 

4.  The  individual(s)  who  performed 
the  analyses; 

5.  The  analytical  techniques  or 
methods  used;  and 

6.  The  results  of  such  analyses. 

F.  Retention  of  Records 

The  Permittee  shall  retain  records  of 
all  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
copies  of  all  reports  required  by  this 
permit,  and  records  of  all  data  iised  to 
complete  the  application  for  this  permit, 
for  a  period  of  at  least  three  years  from 
the  date  of  the  sample,  measurement. 
report  or  application.  This  period  may 
be  extended  by  request  of  ttxe  Regional 
Administrator  or  ADEC  at  any  time. 
Data  collected  on-site,  copies  of 
Discharge  Monitoring  Reports,  and  a 
copy  of  this  NPDES  permit  must  be 
maintained  on-site  for  the  duration  of 
activity  at  the  permitted  location. 

G.  Notice  of  Noncompliance  Reporting 

1.  Any  noncompliance  which  may 
endanger  health  or  the  environment 
shall  be  reported  as  soon  as  the 
Permittee  becomes  aware  of  the 
circumstance.  A  written  submission 
shall  also  be  provided  in  the  shortest 
reasonable  period  of  time  after  the 
Permittee  becomes  aware  of  the 
occurrence. 

2.  The  following  occurrences  of 
noncompliance  shall  also  be  reported  in 
writing  in  the  shortest  reasonable  period 
of  time  after  the  Permittee  becomes 
aware  of  the  circumstances: 

a.  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit  (See  Permit  Part  IV.G..  Bypass  of 
Treatment  Facilities.);  or 
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b.  Any  upset  which  exceeds  any 
effluent  Hmitation  in  the  permit  (See 
Permit  Part  IV.H.,  Upset  Conditions.). 

3.  The  written  submission  shall 
contain: 

a.  A  description  of  the  noncompliance 
and  its  cause; 

b.  The  [>eriod  of  noncompliance, 
including  exact  dates  and  times; 

c.  The  estimated  time  noncompliance 
is  expected  to  continue  if  it  has  not  been 
corrected;  and 

d.  Steps  talien  or  planned  to  reduce, 
eliminate,  and  prevent  recurrence  of  the 
noncompliance. 

4.  The  Regional  Administrator  may 
waive  the  written  report  on  a  case-by- 
case  basis  if  an  oral  report  has  been 
received  within  24  hours  by  the  NPDES 
Compliance  Unit  in  Seatde, 
Washington,  by  phone,  (206)  553-1846. 

5.  Reports  shall  be  submitted  to  the 
addresses  in  Permit  Part  III.B., 
REPORTING  OF  MONrrORtNG  RESULTS. 

H.  Other  Noncompliance  Reporting 

Instances  of  noncompliance  not 
required  to  be  reported  in  Permit  Part 
in.G.  above  shall  be  reported  at  the  time 
that  monitoring  reports  for  Permit  Part 
U.A.  are  submitted.  The  reports  shall 
contain  the  information  listed  in  Permit 
Part  ni.G.S. 

/.  Inspection  and  Entry 

The  Permittee  shall  allow  the 
Regional  Administrator,  ADEC,  or  an 
authorized  representative  (including  an 
authorized  contractor  acting  as  a 
representative  of  the  Administrator), 
upon  the  presentation  of  credentials  and 
other  dociunents  as  may  be  required  by 
law,  to: 

1.  Enter  upon  the  Permittee's 
premises  where  a  regulated  facility  or 
activity  is  located  or  conducted,  or 
where  records  must  be  kept  under  the 
conditions  of  this  permit; 

2.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

3.  At  reasonable  times,  inspect  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  under  this  permit;  and 

4.  Sample  or  monitor  at  reasonable 
times,  for  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized 
by  the  Act,  any  substances  or 
parameters  at  any  location. 

m.  Compliance  Responsibilities 

A.  Duty  to  Comply 

The  Permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation 


of  the  Act  and  is  grounds  for 
enforcement  action;  for  permit 
termination,  revocation  and  reissuance, 
or  modification;  or  for  denial  of  a  permit 
renewal  application.  The  Permittee  shall 
give  advance  notice  to  the  Regional 
Administrator  and  ADEC  of  any 
plaimed  changes  in  the  permitted 
facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

B.  Penalties  for  Violations  of  Permit 
Conditions 

1.  Civil  and  Administrative  Penalties 

Sections  309(d)  and  309(g)  of  the  Act 
provides  that  any  person  who  violates  a 
permit  condition  implementing  sections 
301, 302, 306,  307.  308,  318,  or  405  of 
the  Act  shall  he  subject  to  a  civil 
penalty,  not  to  exceed  $25,000  per  day 
for  each  violation. 

2.  Criminal  Penalties 

a.  Negligent  Violations.  The  Act 
provides  that  any  person  who 
negligently  violates  a  permit  condition 
implementing  sections  301,  302,  306, 
307,  308,  318.  or  405  of  the  Act  shall  be 
punished  by  a  fine  of  not  less  than 
$2,500  nor  more  than  $25,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  one  year,  or  by  both. 

b.  Knowing  Violations.  The  Act 
provides  that  any  person  who 
knowingly  violates  a  permit  condition 
implementing  sections  301,  302,  306. 
307,  308,  318,  or  405  of  the  Act  shall  be 
punished  by  a  fine  of  not  less  than 
$5,000  nor  more  than  $50,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  three  years,  or  by  both. 

c.  Knowing  Endangerment  The  Act 
provides  that  any  person  who 
knowingly  violates  a  permit  condition 
implementing  sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act,  and 
who  knows  at  that  time  that  he  thereby 
places  another  person  in  imminent 
danger  of  death  or  serious  bodily  injiu^, 
shall,  upon  convicdon,  be  subject  to  a 
fine  of  not  more  than  $250,000  or 
imprisonment  of  not  more  than  15 
years,  or  both.  A  person  that  is  an 
organization  shall,  upon  conviction  of 
violating  this  subparagraph,  be  subject 
to  a  fine  of  not  more  than  $1,000,000. 

d.  False  Statements.  The  Act  provides 
that  any  pwrson  who  knowingly  makes 
any  false  material  statement, 
representation,  or  certification  in  any 
application,  record,  report,  plan,  or 
other  document  filed  or  required  to  be 
maintained  under  this  Act  or  who 
knowingly  falsifies,  tampers  with,  or 
renders  inaccurate  any  monitoring 
device  or  method  required  to  be 
maintained  under  this  Act,  shall  upon 


conviction,  be  punished  by  a  fine  of  not 
more  that  $10,000,  or  by  imprisonment 
for  not  more  than  2  years,  or  by  both. 

Except  as  provided  in  permit 
conditions  in  Permit  Part  IV.G.,  BYPASS 
OF  TREATMENT  FACILITIES  and  Permit  Part 
IV.H.,  UPSET  CONDITIONS,  nothing  in  this 
permit  shall  be  construed  to  relieve  the 
Permittee  of  the  civil  or  criminal 
penalties  for  noncompliance. 

C.  Need  to  Halt  or  Reduce  Activity  Not 
a  Defense 

It  shall  not  be  a  defense  for  a 
Permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  permit. 

D.  Duty  to  Mitigate 

The  Permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

E.  Proper  Operation  and  Maintenance 

The  Permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances) 
which  are  installed  or  used  by  the 
Permittee  to  achieve  compliance  with 
the  conditions  of  this  permit.  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  back  up  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  Permittee  only  when  the 
operadon  is  necessary  to  achieve 
compliance  with  the  conditions  of  the 
permit 

F.  Removed  Substances 

Solids,  sludges,  or  other  pollutants 
removed  in  the  course  of  treatment  or 
control  of  wastewaters  shall  be  disposed 
of  in  a  manner  so  as  to  prevent  any 
pollutant  from  such  materials  from 
entering  navigable  waters. 

G.  Bypass  of  Treatment  Facilities 

1 .  Bypass  Not  Exceeding  Limitations 

The  Permittee  may  allow  any  bypass 
to  occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  paragraphs  2  and  3  of  this 
section. 

2.  Notice 

a.  Anticipated  bypass.  If  the 
Permittee  knows  in  advance  of  the  need 


for  a  bypass,  it  shall  submit  prior  notice, 
if  possible  at  least  10  days  before  the 
date  of  the  bypass. 

b.  Unanticipated  bypass.  The 
Permittee  shall  submit  notice  of  an 
unanUcipated  bypass  as  required  luider 
Permit  Part  III.G.,  NOTICE  OF 
NONCOMPUANCE  REPORTING. 

3.  Prohibition  of  Bypass 

a.  Bypass  is  prohibited  and  the 
Regional  Administrator  or  ADEC  may 
take  enforcement  action  against  a 
Permittee  for  a  bypass,  unless: 

(1)  The  bypass  was  unavoidable  to 
prevent  loss  of  life,  personal  injury,  or 
severe  property  damage; 

(2)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back  up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and 

(3)  The  Permittee  submitted  notices  as 
required  under  paragraph  2  of  this 
section. 

b.  The  Regional  Administrator  and 
ADEC  may  approve  an  anticipated 
bypass,  after  considering  its  adverse 
effects,  if  the  Regional  Administrator 
and  ADEC  determine  that  it  will  meet 
the  three  conditions  listed  above  in 
paragraph  3. a.  of  this  section. 

H.  Upset  Conditions 
Effect  of  an  Upset 

An  upset  constitutes  an  affirmative 
defense  to  an  action  brought  for 
noncompliance  with  such  technology- 
based  permit  effiuent  limitations  if  the 
requirements  of  paragraph  2  of  this 
section  are  met.  No  determination  made 
during  administrative  review  of  claims 
that  noncompliance  was  caused  by 
upset,  and  before  an  action  for 
noncompliance,  is  finail  administrative 
action  subject  to  judicicd  review. 

2.  Conditions  Necessary  for  a 
Demonstration  of  Upset 

A  Permittee  who  wishes  to  establish 
the  affirmative  defense  of  upset  shall 
demonstrate,  through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

a.  An  upset  occurred  and  that  the 
Permittee  can  identify  the  cause(s)  of 
the  upset; 

b.  The  permitted  fecility  was  being 
properly  operated  at  the  time; 

c.  The  Permittee  submitted  notice  of 
the  upset  as  required  under  Permit  Part 


III.G. ,  NOTICE  OF  NONCOMPLIANCE 
REPORTING;  AND 

d.  The  Permittee  complied  with  any 
remedial  measures  required  under 
Permit  Part  in.D.,  DUTY  TO  MITIGATE. 

3.  Burden  of  Proof 

In  any  enforcement  proceeding,  the 
Permittee  seeking  to  establish  the 
occurrence  of  an  upset  has  the  burden 
of  proof. 

/.  Toxic  Pollutants 

The  Permittee  shall  comply  writh 
effluent  standards  or  prohibitions 
established  under  Section  307(a)  of  the 
Act  for  toxic  pollutants  within  the  time 
provided  in  the  regulations  that 
establish  those  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement. 

rv.  General  Requirements 

A.  Changes  in  Discharge  of  Toxic 
Substances 

Notification  shall  be  provided  to  the 
Regional  Administrator  and  ADEC  as 
soon  as  the  Permittee  knows  of,  or  has 
reason  to  believe: 

1.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  the 
discharge,  on  a  routine  or  frequent  basis, 
of  any  toxic  pollutant  which  is  not 
limited  in  the  permit,  if  that  discharge 
will  exceed  the  highest  of  the  following 
"notification  levels": 

a.  One  hundred  micrograms  per  liter 
(100  ^lg/l); 

b.  Two  hundred  micrograms  per  liter 
(200  (ig/1)  for  acrolein  and  acrylonitrile; 
five  himdred  micrograms  per  liter  (500 
(ig/1)  for  2,4-dinitrophenol  and  for  2- 
methyl-4,  6-dinitrophenol;  and  one 
milligram  per  liter  (1  mg/1)  for 
antimony; 

c.  Five  (5)  times  the  maximum 
concentration  value  reported  for  that 
pollutant  in  the  permit  application  in 
accordance  with  40  CFR  122.21(g)(7);  or 

d.  The  level  established  by  the 
Regional  Administrator  in  accordance 
with  40  CFR  122.44(f). 

2.  That  any  activity  has  occurred  or 
vdll  occur  which  would  restdt  in  any 
discharge,  on  a  non-routine  or 
infrequent  basis,  of  a  toxic  pollutant 
which  is  not  limited  in  the  permit,  if 
that  discharge  will  exceed  the  highest  of 
the  following  "notification  levels": 

a.  Five  hundred  micrograms  per  liter 
(500  Mg/1): 

b.  One  milligram  per  liter  (1  mg/1)  for 
.  antimony; 

c.  Ten  (10)  times  the  maximum 
concentration  value  reported  for  that 
pxollutant  in  the  permit  application  in 
accordance  with  40  CFR  122.21(gK7):  or 


d.  The  level  established  by  the 
Regional  Administrator  in  accordance 
with  40  CFR  122.44  (f). 

B.  Planned  Changes 

The  Permittee  shall  give  notice  to  the 
Regional  Administrator  and  ADEC  as 
soon  as  possible  of  any  planned 
physical  alterations  or  additions  to  the 
permitted  facility.  Notice  is  required 
only  when: 

1.  The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
facility  is  a  new  source  as  determined  in 
40  CFR  122.29(b);  or 

2.  The  alteration  or  addition  could 
significantly  change  the  natiue  or 
increase  the  quantity  of  pollutants 
discharged.  This  notification  applies  to 
pollutants  which  are  subject  neither  to 
effluent  limitations  in  the  permit,  nor  to 
notification  requirements  under  Permit 
Part  V.A.I. 

C.  Anticipated  Noncompliance 

The  Permittee  shall  also  give  advance 
notice  to  the  Regional  Administrator 
and  ADEC  of  any  planned  changes  in 
the  permitted  facility  or  activity  which 
may  result  in  noncompliance  with 
permit  requirements. 

D.  Permit  Actions 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause. 
The  filing  of  a  request  by  the  Permittee 
for  a  permit  modification,  revocation 
and  reissuance,  or  termination,  or  a 
notification  of  planned  changes  or 
anticipated  noncompliance,  does  not 
stay  any  permit  condition. 

E.  Duty  to  Reapply 

If  the  Permittee  wishes  to  continue  an 
activity  regulated  by  this  permit  after 
the  expiration  date  of  this  permit,  the 
Permittee  must  apply  for  and  obtain  a 
new  permit.  The  application  should  be 
submitted  at  least  180  days  before  the 
expiration  date  of  this  permit. 

F.  Duty  to  Provide  Information 

The  Permittee  shall  furnish  to  the 
Regional  Administrator  and  ADEC, 
vdthin  a  reasonable  time,  any 
information  which  the  Regional 
Administrator  or  ADEC  may  request  to 
determine  whether  cause  exists  for 
modifying,  revoking  and  reissuing,  or 
terminating  this  permit,  or  to  determine 
compliance  with  this  permit.  The 
Permittee  shall  also  furnish  to  the 
Regional  Administrator  or  ADEC,  upon 
request,  copies  of  records  required  to  be 
kept  by  this  permit 

G.  Other  Information 

When  the  Permittee  becomes  aware 
that  it  Called  to  submit  any  relevant  facts 
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in  a  permit  application,  or  submitted 
incorrect  information  in  a  permit 
application  or  any  report  to  the  Regional 
Administrator  or  ADEC,  it  shall 
promptly  submit  such  facts  or 
information. 

H.  Signatory  Requirements 

All  applications,  reports  or 
information  submitted  to  the  Regional 
Administrator  and  AOEC  shall  be  signed 
and  certified. 

1.  All  permit  applications  shall  be 
signed  as  follows: 

a.  For  a  corporation:  by  a  responsible 
corporate  officer. 

b.  For  a  partnership  or  sole 
proprietorship:  By  a  general  partner  or 
the  proprietor,  respectively. 

c.  For  a  municipality,  state,  federal, 
or  other  public  agency:  by  either  a 
principal  executive  officer  or  ranking 
elected  official. 

2.  All  reports  required  by  the  permit 
and  other  information  requested  by  the 
Regional  Administrator  or  ADEC  shall 
be  signed  by  a  person  described  above 
or  by  a  duly  authorized  representative  of 
that  person.  A  person  is  a  duly 
authorized  representative  only  if: 

a.  The  authorization  is  made  in 
writing  by  a  person  described  above  and 
submitted  to  the  Regional  Administrator 
and  ADEC,  and 

b.  The  authorization  specified  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  position  of  equivalent 
responsibility,  or  an  individual  or 
position  having  overall  responsibility 
for  environmental  matters  for  the     , 
company.  (A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  any  individual 
occupying  a  named  position.) 

3.  Changes  to  authorization.  If  an 
authorization  under  paragraph  rv.H.2.  is 
no  longer  accurate  because  a  different 
individual  or  position  has  responsibility 
for  the  overall  operation  of  the  facility, 

a  new  authorization  satisfying  the 
requirements  of  paragraph  IV.H.Z.  must 
be  submitted  to  the  Regional 
Administrator  and  ADEC  prior  to  or 
together  with  any  reports,  information, 
or  applications  to  be  signed  by  an 
authorized  representative. 

4.  Certification.  Any  person  signing  a 
docviment  under  this  section  shall  make 
the  following  certification:  "I  certify 
under  penalty  of  law  that  this  document 
and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to 
assure  that  qualified  [}ersonnel  properly 
gather  and  evaluate  the  information 


submitted.  Based  on  my  inquiry  of  the 
person  or  persons  who  manage  the 
system,  or  those  persons  directly 
responsible  for  gathering  the 
information,  the  information  submitted 
is,  to  the  best  of  my  knowledge  and 
belief,  true,  accurate,  and  complete.  I  am 
aware  that  there  are  significant  penalties 
for  submitting  false  information, 
including  the  possibility  of  fine  and 
imprisonment  for  knowing  violations." 

/.  Availability  of  Reports 

Except  for  data  determined  to  be 
confidential  under  40  CFR  part  2,  all 
reports  prepared  in  accordance  with  the 
terms  of  this  permit  shall  be  available 
for  public  inspection  at  the  offices  of  the 
Regional  Administrator  and  ADEC.  As 
required  by  the  Act,  permit 
applications,  permits  and  effluent  data 
shall  not  be  considered  confidential. 

/.  OH  and  Hazardous  Substance  Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  Permittee 
fixim  any  responsibilities,  liabilities,  or 
penalties  to  which  the  Permittee  is  or 
may  be  subject  under  section  311  of  the 
Act. 

K.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
or  any  exclusive  privileges,  nor  does  it 
authorize  any  injury  to  private  property 
or  any  invasion  of  personal  rights,  nor 
any  infringement  of  federal,  state  or 
local  laws  or  regulations. 

L.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit,  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance,  is  held  invalid,  the 
application  of  such  provision  to  other 
circumstances,  and  the  remainder  of 
this  permit,  shall  not  be  affected 
thereby. 

M..  Transfers 

This  permit  may  be  automatically 
transferred  to  a  new  Permittee  if: 

1.  The  current  Permittee  notifies  the 
Regional  Administrator  at  least  30  days 
in  advance  of  the  proposed  transfer 
date; 

2.  The  notice  includes  a  written 
agreement  between  the  existing  and  new 
Permittees  containing  a  specific  date  for 
transfer  of  permit  responsibility, 
coverage,  and  liability  between  them; 
and 

3.  The  Regional  Administrator  does 
not  notify  the  existing  Permittee  and  the 
proposed  new  Permittee  of  his  or  her 
intent  to  modify,  or  revoke  and  reissue 


the  permit.  If  this  notice  is  not  received, 
the  transfer  is  effective  on  the  date 
specified  in  the  agreement  mentioned  in 
paragraph  2  above. 

N.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  Permittee 
fit)m  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  state  law  or  regulation  under 
authority  preserved  by  section  510  of 
the  Act. 

O.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  in  this 
final  general  permit  under  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq.  The  information 
collection  requirements  of  this  permit 
have  already  been  approved  by  the 
Office  of  Management  and  Budget  in 
submissions  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
Clean  Water  Act.  No  comments  from 
OMB  or  the  public  were  received  on  the 
information  collection  requirements  in 
this  permit. 

V.  Definitioiu 

A.  ADEC  means  the  Alaska 
Department  of  Environmental 
Conservation. 

B.  Average  Monthly  discharge 
limitation  means  the  highest  allowable 
average  of  "daily  discharges"  over  a 
calendar  month,  calculated  as  the  sum 
of  all  "daily  discharges"  measured 
during  a  calendar  month  divided  by  the 
number  of  "daily  discharges"  measured 
during  that  month. 

C.  Average  weekly  discharge 
limitation  means  the  highest  allowable 
average  of  a  minimum  of  seven 
consecutive  days  of  samples. 

D.  BOD^  means  Biochemical  Oxygen 
Demand. 

E.  Bypass  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatn;ent  facility. 

F.  Coastal  means  any  location  in  or  on 
a  water  of  the  United  States  landward  of 
the  inner  boundary  of  the  territorial 
seas. 

G.  Daily  discharge  means  the 
discharge  of  a  pollutant  measured 
during  a  calendar  day  or  any  24-hour 
period  that  reasonably  represents  the 
calendar  day  for  purposes  of  sampling. 
For  pollutants  with  limitations 
expressed  in  units  of  mass,  the  "daily 
discharge"  is  calculated  as  the  total 
mass  of  the  fmllutant  discharged  over 
the  day.  For  pollutants  with  limitations 
expressed  in  other  units  of 
measurement,  the  "daily  discharge"  is 
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calculated  as  the  average  measurement 
of  the  pollutant  over  the  day. 

H.  Domestic  Wastewater  means 
materials  discharged  fix>m  showers, 
sinks,  safety  showers,  eye-wash  stations, 
hand- wash  stations,  fish-cleaning 
stations,  galleys  and  laundries. 

I.  EPA  means  the  Environmental 
Protection  Agency. 
J.  GPD  means  Gallons  per  day. 
K.  A  Grab  sample  is  a  single  sample 
or  measurement  taken  at  a  specific  time 
or  over  as  short  a  period  of  time  as  is 
feasible. 

L.  Maximum  daily  discharge 
limitation  means  the  highest  allowable 
"daily  discharge." 
M.  mg/L  means  milligram  per  liter. 
N.  ml/L  means  milliliter  per  liter. 
O.  Natural  condition  means  any 
physical,  chemical,  biological,  or 
radiological  condition  existing  in  a 
waterbody  before  any  htunan-caused 
influence  on,  discharge  to,  or  addition 
of  material  to,  the  waterbody. 
P.  The  Plan  means  the  Best 
Management  Practices  Plan. 

Q.  Salmonid  fish  means  fish  in  the 
family  Salmonidae  including  but  not 
limited  to  salmon,  grayling,  whitefish, 
char,  trout,  ciscoe,  and  incoimu. 

R.  Sanitary  wastewater  means  human 
body  waste  discharge  from  toilets  and 
urinals. 

S.  Severe  property  damage  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of 
a  bypass.  Severe  property  deunage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 
T.  SS  means  setUeable  solids. 
U.  Territorial  seas  means  the  belt  of 
the  seas  measured  from  the  line  of 
ordinary  low  water  along  that  portion  of 
the  coast  which  is  in  direct  contact  with 
the  open  sea  and  the  line  marking  the 
seaward  limit  of  inland  waters,  and 
extending  seaward  a  distance  of  three 
miles. 

V.  TSS  means  Total  Suspended 
Solids. 
W.  Mg/L  means  microgram  per  liter. 
X.  Upset  means  an  exception  incident 
in  which  there  is  unintentional  and 
temporary  noncompliance  with 
teclmology-based  permit  effluent 
limitations  because  of  factors  beyond 
the  reasonable  control  of  the  permittee. 
An  upset  does  not  include 
noncompliance  to  the  extent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 


Attachment  A 

Company  Name,  Address.  Phone 

Number 
Facility  Name,  Location 
Type  of  Facility,  Is  it  a  new  source? 
Type  of  wastewater 
Receiving  Water 
Expected  daily  volume 
Signature  of  responsible  on-site  official 
Date 
ATTACHMENTS  B  and  C  are  available 

upon  request 

[FR  Doc.  97-6020  Filed  3-10-97;  8:45  am) 
BIUJNQ  COOE  88«-50-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Infonnation  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Equal  Employment 
Opportimity  Commission. 
ACTION:  Notice  of  Extension  Request — 
No  change. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995, 
agencies  are  required  to  subnut 
proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  such  a 
submission.  The  Commission 
annoimces  that  it  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  an  extension  of  the 
existing  collection  requirements  under 
29  CFR  Part  1602  et  seq..  Recordkeeping 
and  Reporting  Requirements  under  Tide 
Vn  and  the  ADA.  The  Commission  has 
requested  an  extension  o{  an  existing 
collection  as  listed  below. 
DATES:  Written  comments  on  this  notice 
must  be  submitted  on  or  before  April  10, 
1997. 

ADDRESS:  The  Request  for  Clearance  (SF 
83-1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from:  Margaret 
Ulmer  Holmes,  EEOC  Clearance  Officer, 
1801  L  Street,  N.W.,  Washington,  D.C. 
20507.  Send  comments  regarding  any 
aspect  of  the  information  collection  to 
Frances  M.  Hart,  Executive  Officer, 
Executive  Secretariat,  Equal 
Employment  Opportimity  Commission, 
10th  Floor,  1801  L  Stieet.  N.W., 
Washington,  D.C.  20507  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EEOC,  725  17th  Stieet,  N.W., 
Washington,  D.C.  20503. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Nicholas  M.  Inzeo,  Deputy  Legal 


Counsel,  Thomas  J.  Schlageter,  Assistant 
Legal  Counsel  or  Stephanie  D.  Gamer, 
Senior  Attorney,  at  (202)  663-4670  or 
TDD  (202)  663-7026.  This  notice  is  also 
available  in  the  following  formats:  large 
print,  braille,  audio  tape  and  electronic 
file  on  computer  disk.  Requests  for  this 
notice  in  an  alternative  format  should  be 
made  to  the  Publications  Center  at  1- 
800-669-3362. 
SUPPLEMENTARY  INFORMATION: 

Type  of  Review:  Extension — ^No 
change. 

Collection  Title:  Recordkeeping  and 
Reporting  under  Tide  VII  and  the  ADA.. 
Form  No. .-None. 
Frequency  of  Report:  Other. 
Type  of  Respondent:  Employers  with 
15  or  more  employees  are  subject  to 
Tide  vn  and  die  ADA. 
Description  of  Affected  Public: 
Responses:  627,000. 
Reporting  Hours:  None. 
Federal  Cost:  None. 
Number  of  Forms:  None. 
Abstract:  The  Equal  Employment 
Opportunity  Commission  (EEOC) 
enforces  Title  I  of  the  Americans  with 
Disabilities  ACt  (ADA)  which  prohibits 
discrimination  against  quaUfied 
individuals  with  disabilities  and  Tide 
vn  of  die  Civil  Rights  Act  of  1964,  as 
amaided,  which  prohibits 
discrimination  against  individuals  on 
the  basis  of  race,  sex,  religion  or 
national  origin.  Section  107(a)  of  the 
ADA.  42  U.S.C.  12117  and  section  709 
of  Tide  vn,  42  U.S.C.  2000e  authorize 
the  EEOC  to  issue  recordkeeping  and 
reporting  regulations  that  are  deemed 
reasonable,  necessary  or  appropriate  to 
the  enforcement  of  the  Acts.  The 
Commission's  recordkeeping 
requirements  appear  at  29  CFR  1602. 
They  require  employers  who  are  subject 
to  those  Acts  shall  to  and  preserve 
certain  records  to  assist  the  EEOC  in 
assuring  compliance  with  the  Acts' 
nondiscrimination  requirements  in 
employment. 

This  is  a  recordkeeping  requirement 
Any  of  the  records  maintained  which 
are  subsequendy  disclosed  to  the  EEOC 
during  an  investigation  are  protected 
from  public  disclosure  by  the 
confidentiality  provisions  of  section 
706(b)  and  709(e)  of  Tide  Vfi  which  are 
incorporated  by  reference  into  the  ADA 
at  section  107(a). 

All  employers  subject  to  Tide  VH  are 
subject  to  the  ADA,  and  the  same  EEOC 
records  retention  requirements  are 
applicable  to  both. 

Burden  Statement:  The  EEOC 
estimates  that  the  number  of 
respondents  is  approximately  627,000 
employers.  As  the  recordkeeping 
requirement  does  not  require  reports  or 
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the  creation  or  maintenance  of  new 
documents,  the  burden  imposed  by 
these  reguladons  is  none.  The  estimated 
total  number  of  hours  of  annual  burden 
is  estimated  to  be  0. 

Dated:  March  4.  1997. 

Fqr  the  Commission 
Maria  Borrero, 
Executive  Director 

(FR  Doc.  97-5962  Filed  3-10-97;  8:45  am) 
BILUNG  CODE  7290-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Preparation  for  the  1997  World 
Radiocofnmunication  Conference 
(WRC-97) 

AGENCY:  Federal  Communications 

Commission  and  National 

Telecommunications  and  Information 

Administration. 

ACTION:  Notice;  announcement  of  Draft 

Preliminary  Proposals  to  WRC-97. 

SUMMARY:  The  FCC  and  NTIA  have 
released  a  second  set  of  Joint  Draft 
Preliminary  Proposals  for  WRC-97.  The 
public  is  provided  a  30-day  period,  from 
the  date  of  the  release  of  the  notice,  to 
provide  comment  on  the  draft 
proposals.  Copies  of  the  draft  proposfis 
are  available  for  inspection  and 
photocopying  at  the  FCC's  International 
Reference  Center,  2000  M  Street,  N.W., 
Room  102,  Washington,  D.C.,  and  on- 
line at  http://www.fcc.gov/ib/wrc97/. 
Final  U.S.  proposals  will  be  determined 
by  the  Department  of  State  based  on  the 
recommendations  of  the  FCC  and  NTIA. 
DATE:  Comments  must  be  submitted  on 
or  before  March  25, 1997. 
ADDRESSES:  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  N.W.,  Washington,  D.C. 
20554;  Director,  Office  of  Spectrum 
Plans  and  Policies,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce,  Room  4099,  Washington, 
D.C.  20230. 

FOR  FURTHER  INF0RMATK3N:  Crystal 
Foster,  FCC,  202-41&-O749,  and 
William  T.  Hatch,  NTIA,  at  202-482- 
1138. 

SUPPLEMENTARY  INFORMATION:  The  FCC's 
WRC-97  Advisor^'  Committee  and 
NTIA,  through  the  Interdepartment 
Radio  Advisory  Committee,  announced 
on  February  25,  1997,  their  approval  of 
a  second  set  of  draft  preliminary 
proposals  for  WRC-97.  In  accordance 
with  the  streamlined  procedures 
developed  to  improve  the  United  States 
conference  prepiaration  process,  the 
agencies  are  providing  the  public  with 


this  early  opportunity  to  review  and 
comment  on  draft  proposals  before 
further  consideradon.  Final  U.S. 
proposals  will  be  determined  by  the 
Department  of  State  based  on  the 
recommendations  of  the  FCC  and  NTIA. 
The  joint  preliminary  draft  proposals 
seek  to: 

(10)  Propose  3  levels  of  priority  above 
routine  priority,  to  protect  maritime 
safety  telecommunications:  distress, 
urgency  and  safety.  (Agenda  Item  1.6.3) 

(11)  Provide  for  the  common 
worldwide  primary  allocation  of  space- 
based  active  sensors  in  the  bands  13.25- 
13.4  GHz  and  13.4-13.75  GHz  (Agenda 
Item  1.9.2) 

(12)  Realign  allocations  between  50.2- 
71  GHz  to  not  only  protect  passive 
systems  operating  in  the  unique  oxygen 
absorption  frequency  range,  but  also 
those  of  the  inter-satellite  service  and 
the  fixed  and  mobile  services.  Provide 
for  changes  to  the  allocations  for  the 
inter-satellite  service  to  preclude 
interference  to  passive  sensors.  Provide 
for  the  allocation  of  the  inter-satellite 
service  in  the  band  65-71  GHz.  (Agenda 
Item  1.9.4.3) 

(13)  Provide  for  the  common 
worldwide  primary  allocation  of  space- 
based  active  sensors  in  the  band  9500- 
9800  MHz.  (Agenda  Item  1.9.2) 

(14)  Upgrade  the  secondary  allocation 
to  provide  for  frequency  spectrum  at 
35.5-36  GHz  and  94-94.1  GHz  for  use 
by  space-based  active  earth  sensors. 
Add  a  footnote  to  limit  the  use  of  the 
94-94.1  GHz  band  to  spacebome  cloud 
radars.  (Agenda  Item  1.9.2) 

(15)  Provide  for  the  common 
worldwide  primary  allocation  of  space- 
based  active  sensors  in  the  band  17.2- 
17.3  GHz.  (Agenda  Item  1.9.2) 

(16)  Modify  the  simplified  Radio 
Regulations  developed  at  WRC-95. 
Modifications  are  presented  in  three 
parts.  Part  One,  Chapter  N-IX,  Distress 
and  Safety  Communications  for  the 
Global  Maritime  Distress  and  Safety 
System;  Part  Two,  Modifications  to 
Article  S18  (Articles  24  Licenses): 
Article  S47  Operators  Certificates 
(Article  55,  Certificates  for  Personnel  of 
Ship  Stations  and  Ship  Earth  Stations,); 
Article  S48  Personnel  (Article  56, 
Personnel  of  Stations  in  the  Maritime 
Mobile  and  the  Maritime  Mobile 
Satellite  Service);  and  Part  Three, 
Suppress  Resolutions  200,  210  and  330 
and  No  Change  to  Resoluation  331. 
(Agenda  Item  1.6.1) 

(1 7)  Modify  notification  and 
registration  of  frequency  assignments 
under  Article  Sll.  (Agenda  Item  1) 

(18)  Modify  Appendix  Sl8  [18l,  Table 
of  Transmitting  Frequencies  of  the  band 
156-174  MHz  for  stations  in  the 
maritime  mobile  services;  propose  NOG 


for  S5. 287(669],  propose  a  new 
resolution  to  review  efficiency  of  use  of 
the  156-174  MHz  Band  by  the  Maritime 
Mobile  service,and  modify  Resolution 
310  (Rev  Mob.-87).  (Agenda  Item  1.6.2) 

(19)  Modify  provisions  of  Articles  S13 
and  Sl4.  (Agenda  Item  1} 

(20)  Revise  Article  S12/17  of  the 
Radio  Regulations.  (Agenda  Item  1.4) 

Members  of  the  public  are  invited  to 
provide  to  the  FCC  and  NTIA  comments 
on  the  joint  preliminary  draft  proposals. 
The  deadline  for  comments  on  this 
second  set  of  joint  preliminary  draft 
proposals  is  March  25,  1997.  Timely 
comments  will  be  considered  by  the 
FCC  WRC-97  Advisory  Committee. 

Commenters  should  send  an  original 
plus  one  copy  of  their  comment  to  the 
Office  of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Washington,  D.C.  20554. 
Comments  should  clearly  note 
"Reference  No.  ISP-96-005"  to  ensure 
proper  routing  and  should  refer  to 
specific  proposals  by  their  Joint 
Preliminary  Draft  Propos£d  number. 
Copies  of  then  comments  should  also  be 
submitted  to  the  Director,  Office  of 
Spectrum  Plans  and  Policies,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce,  Room  4099,  Washington, 
D.C.  20230.  Parties  preferring  to  e-mail 
their  comments  should  address  their 
comments  to  WRC97@fcc.gov  and 
WRC97@ntia.doc.gov  and  they  should 
reference  "Second  Draft  Proposals"  in 
the  subject  line. 

The  draft  proposals  and  comments 
received  will  be  made  available  for 
public  inspection  at  the  FCC's 
International  Reference  Center.  2000  M 
Sti«et,  N.W.,  Room  102,  Washington, 
DC,  202-418-1492.  Copies  of  the 
documents  can  also  be  purchased 
through  the  FCC's  duplication 
contractor,  ITS,  Inc.,  202-857-3800. 

Further  information  about  the  FCC 
WRG-97  Advisory  Committee, 
including  its  schedule  of  meetings  and 
the  draft  proposals,  is  available  on  the 
Internet  at  http://www.fcc.gov/ib/ 
wrc97/.  Meetings  of  the  Advisory 
Committee  and  its  Informal  Working 
Groups  are  open  to  the  public. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  97-5985  Filed  3-10-97;  8:45  am] 

BILUNQ  CODE  S712-01-P 


Sunshine  Act  Meeting 

March  6, 1997. 

FCC  to  Hold  Open  Commission  Meeting 
Thursday.  March  13.  1997 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 


Item  No. 


1  ... 


Bureau 


Office  of  Engineering 
and  Technology. 


Intemattona!  and  Office 
of  Engineering  and 
Technology. 


Wireless  Telecommuni- 
cations. 


on  the  subjects  listed  below  on 
Thursday,  March  13, 1997,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  856,  at  1919  M  Street,  N.W., 
Washington,  D.C. 


Subject 


Title:  /Amendment  of  Parts  2,  15,  18,  68  and  Other  Parts  of  the  Commission's  Rules  to  Simplify  and 
Streamline  the  Equipment  Authorization  Process  for  Radio  Frequency  Equipment  and  to  Implement  a 
Mutual  Recognition  Agreement  with  the  European  Community. 

Summary:  The  Commission  will  consider  a  proposal  to:  1)  simplify  existing  equipment  authorization  proc- 
esses; 2)  deregulate  the  equipment  authorization  for  certain  types  of  equipment;  3)  provide  for  eteo- 
tronic  filing  of  applications  for  equipment  authorization;  and  4)  implen>ent  a  potential  mutual  recognition 
agreement  for  product  "conlormity  assessment"  with  the  European  Community. 

Title:  Allocation  and  Designation  of  spectrum  for  Fixed-Satellile  Services  in  the  37.5-38.5  GHz,  40.5- 
41.5  GHz  and  48.2-50.2  GHz  Frequency  Bands;  Allocation  of  Spectrum  to  Upgrade  Fixed  and  Mobile 
Allocations  in  40.5-42.5  GHz  and  /^location  of  Spectrum  at  46.9-^7.0  GHz  for  Wireless  Communica- 
tions Services  (RM-«81 1). 

Summary:  The  Commission  will  consider  proposed  changes  to  the  U.S.  Tabte  of  Frequerwy  Allocations 
for  Fixed-Satellite  Senrices  at  37.5-38.5  GHz,  40.5-41.5  GHz,  and  48.2-502  GHz,  along  with  related 
allocation  proposals  affecting  the  40.5-42.5  GHz  and  46.9-47.0  GHz  bands. 

Title  Amendment  of  the  Commission's  Rules  to  Establish  New  Personal  Communications  Services. 
Narrowtjand  PCS  (GEN  Docket  No.  90-314  and  ET  Docket  No.  92-100);  Revision  of  the  Commis- 
sion's Rules  on  Pre-Grant  Construction  for  Broadband  and  Narrowband  PCS  Licensees  and  Imple- 
menlation  of  Section  3O90)  of  the  Communications  Act— Competitive  Bidding.  Narrowband  PCS  (PP 
Docket  No.  93-253). 

Summary:  The  Commission  will  consider  action  concerning  the  future  operation  and  licensing  of 
narrowt>and  Personal  Communications  Services.  


Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  (ITS,  hic.)  at  (202)  857-3800  or  fax 
(202)  857-3805  and  857-3184.  These 
copies  are  available  in  paper  format  and 
alternative  media  which  includes,  large 
print/type;  digital  disk;  and  audio  tape. 
ITS  may  be  reached  by  e-mail:  its 

inc@ix.netcom.com.  Their  Internet 

address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  For  information  on  this 
service  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/www.fcc/gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Nanowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770;  and  from  Conference  Call 
USA  (available  only  outside  the 
Washington,  D.C.  metropolitan  area), 
telephone  1-800-962-0044.  Audio  and 
video  tapes  of  this  meeting  can  be 
obtained  firom  the  Office  of  Public 
A^irs,  Television  Staff,  telephone  (202) 
418-0460,  or  TTY  (202)  418-1398;  fax 


numbers  (202)  418-2809  or  (202)  418- 

7286. 

Federal  Communications  Commission 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  97-6174-Filed  3-7-97;  11:11  am] 

BttJJNO  CODE  6712-01-M 


[Report  No.  2178] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

March  6, 1997. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239,1919M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
conductor,  ITS,  Inc.  (202)  857-3800. 
Oppositioos  to  these  petitions  must  be 
filed.  See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Guidelines  for  Evaluating 
Environmental  Effects  of 
Radio&equency  Radiation.  (ET  Docket 
No.  93-62) 


Number  of  Petitions  Filed:  4. 

Subject:  Replacement  of  Part  90  by 
Part  88  to  Revise  the  Private  Land 
Mobile  Radio  Services  and  Modify  the 
Policies  Governing  Them. 

Examination  of  Exclusivity  and 
Frequency  Assignment  Policies  of  the 
Private  Land  Mobile  Radio  Services.  (PR 
Docket  No.  92-235) 

Number  of  Petitions  Filed:  2. 

Subject:  Amendment  of  the 
Commission's  Rules  Regarding  the  37.0- 
38.6  GHz  and  38.6-40.0  Ghz  Bands.  (ET 
Docket  No.  95-183,  RM-8533) 

Implementation  of  Section  309(j)  of 
the  Communications  Act — Competitive 
Bidding  37.0-38.6  GHz  and  38.60-^0.0 
GHz  Bands.  (PP  Docket  No.  93-253) 

Number  of  Petitions  Filed:  1. 

Subject:  Geographic  partitioning  and 
Spectnun  Disaggregation  by  Commercial 
Mobile  Radio  Services  Licensees.  (WT 
Docket  No.  96-148) 

Implementation  of  Section  257  of  the 
Communications  Act — Elimination  of 
Market  Entry  Barriers.  (GN  Docket  No. 
96-113) 

Number  of  Petitions  Filed:  2. 

Subject:  Implementation  of  the  Non- 
Accounting  Safeguards  of  Sections  271 
and  272  of  the  Communications  Act  of 
1934,  as  amended.  (CC  Docket  No.  96- 
149) 

Number  of  Petitions  Filed:  8. 

Subject:  Implementation  of  the 
Telecommunications  Act  of  1996; 
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Accounting  Safeguards  Under  the 
Telecommunications  Act  of  1996.  (CC 
Docket  No.  96-150) 
Number  of  Petitions  Filed:  8. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  97-5984  Filed  3-10-97;  8:45  am) 

BtUJNG  CODE  e712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Infomiation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA),  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
agencies  to  take  this  opportunity  to 
comment  on  proposed  a  collection  of 
information.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)).  this  notice  seeks 
comments  concerning  information 
collected  under  Section  416  Crisis 
Counseling  Assistance  and  Training  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act.  Public 
Law  93-288,  as  amended,  to  award 
grants  to  States  to  provide  disaster 
mental  health  services. 

Supplementary  Information.  The 
Crisis  Counseling  Assistance  and 
Training  Program  was  established  to 


provide  supplemental  funding  to  States 
for  short-term  crisis  counseling  services 
to  eligible  victims  of  Presidentially 
declared  disasters.  The  information 
collected  is  used  by  the  Federal 
Emergency  Management  Agency  to 
determine  if  funds  are  properly  used,  if 
the  State*  plan  of  services  adequately 
addresses  th^  mental  health  needs  of  the 
disaster  survivors,  and  if  the  funds  are 
supplemental  to  State  and  local 
resources  as  required  by  the  Stafford 
Act.  Information  collection 
requirements  are  outlined  in  44  CFR 
206.171  Crisis  Counseling  Assistance 
and  Training. 

Collection  of  Information. 

Title.  Crisis  Counseling  Assistance 
and  Training. 

Type  of  Information  Collection. 
Extension. 

OMB  Number:  3067-0166. 

Fonn  Numbers.  SF  424.  SF  269. 

Abstract.  Information  collected  under 
the  Crisis  Counseling  Assistance  and 
Training  Program  will  be  used  by  the 
FEMA  to  award  grants  to  States  to 
provide  crisis  counseling  services.  The 
information  is  collected  in  several 
forms:  applications,  quarterly  reports, 
and  financial  reports. 

The  immediate  services  application  is 
made  by  letter  which  includes  a  short 
description  of  the  State  or  private 
mental  health  agency,  their  existing 
resources,  and  a  justification  for  Federal 
assistance;  the  geographical  area  of  the 
disaster  where  services  will  be 
provided;  a  brief  plan  of  services 
indicating  how  the  disaster  victims  and 
emergency  responders  mental  health 
needs  will  be  met;  and  a  budget 


including  an  identiHcation  of  the 
resources  the  State  and  local 
govenmients  will  commit,  the  number 
of  staff  and  their  salaries,  the  funding 
levels  for  different  agencies  if  more  than 
one  are  involved,  and  an  estimate  of  the 
Federal  assistance  requested. 

The  regular  program  using  SF  424, 
requires  information  similar  to  but  more 
comprehensive  than  the  immediate 
services  application  including:  an 
estimate  of  the  number  of  people 
affected  by  the  disaster  needing  crisis 
counseling  assistance;  how  the  estimate 
was  made;  the  extent  of  physical, 
psychological,  and  social  problems 
observed;  the  types  of  mental  health 
problems  encountered  by  the  victims 
and  other  relevant  information;  the 
length  of  time  needed  to  administer  the 
program  and  meet  the  mental  health 
needs  of  those  affected;  and  a  detailed 
plan  of  services. 

The  plan  of  services  should  include: 
a  time-phased  implementation  plan  and 
time  schedule  for  the  hiring  and  training 
of  staff  and  the  services  to  be  provided; 
a  description  of  the  types  of  services 
that  will  be  offered  and  the  length  of 
time  they  will  be  available;  a 
description  of  the  organizational 
structure  of  the  program;  a  description 
of  the  training  program;  a  description  of 
the  facilities  to  be  used;  and  a  detailed 
budget. 

Quarterly  and  final  progress  reports  in 
narrative  form  and  financial  reports 
using  SF  269  are  required. 

Affected  Public:  State,  local  or  tribal 
government. 

Estimated  Total  Annual  Burden 
Hours.  4,896. 


Immediate  Services  Program: 

Apptication  

Final  Report 

Subtotal  

Recordkeeping 

Total 

Regular  Services  Program: 

Application  

Program  Reports 

Program  Final  Report  

Final  Expenditure  Report  (SF  269) 

Subtotal  ^ 

Recordkeeping 

Total 


Respondents 


16 

16 


16 
16 


16 

12 
12 
12 
12 


12 
12 


12 


Frequency 


Responses 


16 

16 


32 


32 

12 
24 
12 
12 


60 


60 


Hours  per  re- 
sponse 


30 

18 


Avg.  24 
Avg.  24 


80 
40 
SO 
SO 


Avg.  52 
Avg.  52 


Total  hours 


480 

288 


766 
384 


1,152 

960 
960 
600 
600 


3,120 
624 


3,744 


Estimated  Cost.  $76,228. 


Comments 

Written  comments  are  solicited  to  (a) 
evaluate  whether  the  proposed  data 
collection  is  necessary  for  the  proper 


performance  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 


burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality.  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSEE:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  311,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Diana  Nordboe  at  (202)  646- 
4026  for  additional  information.  Contact 
Ms.  Anderson  at  (202)  646-2625  for 
copies  of  the  proposed  collection  of 
information. 

Dated:  March  3, 1997. 
Reginald  TniJiUo, 
Director,  Program  Services  Division, 
Operations  Support  Directorate. 
[FR  Doc.  97-6026  Filed  3-10-97;  8:45  am) 
BiUmO  CODE  671S-01-P 


Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Federal  Emergency 

Management  Agency,  as  part  of  its 

(Xintinuing  effort  to  reduce  paperwork 

and  respondent  burden,  invites  the 

general  public  and  other  Federal 

agencies  to  take  this  opportimity  to 

comment  on  a  proposed  collection  of 

information.  In  accordance  with  the 

Paperwork  Reduction  Act  of  1995  (44 

U.S.C.  3506(c)(2)(A)).  this  notice  seeks 

comments  concerning  continuation  of 

inserting  the  clause  at  48  CFR  4452.226- 

1.  AccessibiUty  of  Meetings. 

Conferences  and  Seminars  to  Persons 

with  Disabilities,  in  FEMA  contracts 

under  which  contractors  will  plan 

meetings,  conferences  and  seminars 

which  may  be  attended  by  persons  with 

disabilities. 
Supplementary  Information.  Section 

504  of  the  Rehabihtation  Act  of  1973.  as 

amended,  prohibits  Federal  agencies 

from  discriminating  against  qualified 

persons  on  the  grounds  of  disability. 

The  law  not  only  apphes  to  internal 


employment  practices  but  extends  to 
agency  interaction  with  members  of  the 
public  who  participate  in  FEMA 
programs.  (FEMA's  implementation  of 
Section  504  of  this  Act  is  codified  at  44 
CFR  Part  16.)  Contractors  who  plan 
meetings,  conferences,  or  seminars  for 
FEMA  must  develop  a  plan  to  enstire 
that  minimiun  accessibility  standards 
for  the  disabled  as  set  forth  in  the 
contract  clause  will  be  met.  The  plan 
must  be  approved  by  a  FEMA 
Contracting  Officer. 
Collection  of  Information. 
Title.  FEMA  Contract  Clause — 
AccessibiUty  of  Meetings  to  Persons 
vdth  Disabilities. 

Type  of  Information  Collection. 
Extension  of  a  currently  approved 
collection. 

OMB  Number:  3067-0213. 
Abstract.  Contractors  who  plan  - 
meetings,  conferences  or  seminars  for 
FEMA  must  submit  a  plan  to  the 
Contracting  Officer  detailing  how  the 
minimum  accessibiUty  standards  for  the 
disabled  set  forth  in  the  contract  clause 
will  be  met. 

Number  of  Responses:  FEMA 
estimates  that  10  contractors  would  be 
required  to  comply  annually  with  the 
contract  clause,  with  an  average  of  3 
hours  per  response  to  prepare  the  plan. 
Frequency  of  Response:  One  response 
per  year  per  contract,  using  a 
consolidated  plan  for  multiple  meetings 
under  one  contract. 

Affected  Public:  Business  and  other 
for-profit. 
Estimated  Total  Annual  Burden 

Hours.  30  hours. 
Estimated  Cost.  $90.00. 

Comments 

Written  comments  are  solicited  to  (a) 
evaluate  whether  the  proposed  data 
collection  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses.  Comments 
should  be  received  within  60  days  of  the 
date  of  this  notice. 

ADDRESSEE:  Interested  persons  should 
submit  v«-itten  comments  to  Muriel  B. 
Anderson,  FEMA  Laformation 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 


Room  311.  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact:  Beverly  Driver,  Procurement 
Analyst,  Acquisition  Support  Division, 
(202)  646-3745.  Contact  Ms.  Anderson 
at  (202)  646-2625  for  copies  of  the 
proposed  collection  of  information. 

Dated:  March  3, 1997. 
Regiiiald  Tmiillo, 
Director.  Program  Senrices  Division, 
Operations  Support  Directorate. 
{FR  Doc  97-6027  Filed  3-10-fl7;  8:45  am) 
BUJNO  cooc  cns-oi-p 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  224-201019. 
Title:  DRS/PRPA  Berthing  &  Space 
Tioga  Marine  Terminal  Agreement. 

Parties:  Philadelphia  Regional  Port 
Authority  ("PRPA")  Delaware  River 
Stevedores,  Inc.  ("DRS"). 

Synopsis:  The  proposed  Agreement 
provides  that  PRPA  v«ll  allow  DRS 
certain  berthing  rights  for  the  MA^ 
EUSE-D,  as  well  as  with  37,500  square 
feet  of  storage  space  in  Transit  Sheid  #1, 
and  10,000  square  feet  of  storage  space 
on  the  terminal.  In  exchange  for  these 
rights  DRS  will  pay  PRPA  wharfage, 
dockage  and  storage  fees.  The  term  of 
the  Agreement  is  for  sixty  days. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  March  6, 1997. 

Joseph  C  Polking, 

Secretary. 

|FR  Doc  97-6037  Filed  3-10-97;  8:45  ami 

MUJN6  CODE  (TSO-ei-M 


Ocean  Freightrorwarder  License 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulations  of  the 
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Commission  pertaining  to  the  licensing 
of  ocean  fireight  forwarders,  effective  on 
the  corresponding  revocation  dates 
shown  below: 

License  Number:  2773. 

Name:  Ben  &  Brothers  Forwarding 
Corp. 

Address:  901  Castle  Road,  Secaucus, 
NJ  07094. 

Date  Revoked:  January  22, 1997. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3319. 

Name:  SBR  International  Corp. 

Address:  1425  N.W.  88th  Avenue,  Ist 
Floor.  Miami.  FL  33172. 

Date  Revoked:  January  29, 1997. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  2330. 

Name:  Leslie  David  Lewis  d/b/a  Les 
Lewis. 

Address:  1010  East  Dallas  Road, 
Grapevine,  TX  76051. 

Date  Revoked:  January  30, 1997. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  437. 

Name:  Leading  Forwarders,  Inc. 

Address:  2975  Keimedy  Blvd.,  Jersey 
aty,  NJ  07306. 

Date  Revoked:  February  10, 1997. 

Reason:  Surrendered  license 
voluntarily. 

Biyant  L.  Van  BrakJe, 

Director.  Bureau  of  Tariffs,  Certification  and 
Licensing. 

{FR  Doc.  97-5953  Filed  3-10-97;  8:45  ami 

■LUNQ  OOOe  6730-01-11 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Transglobal  Solutions,  1808  Arlington 

Avenue,  Torrance,  CA  90501,  Jin 

Miyamoto,  Managing  Partner,  William 

Robert  Parkinson.  Partner.  Jerry  Lee 

Russell.  Jr.,  Partner 
International  Transportation  Services, 

Inc.,  573  S.W.  169th  Avenue,  Fort 

Lauderdale,  FL  33326.  Officer:  Steve 

M.  Snyder,  President 
Hanover  Shipping  Corporation,  1  Gina 

Court,  East  Hanover,  NJ  07936 


Officers:  Rohini  Kumar  Vemula, 
President,  Divyajyothi  R.  Vemula, 
Director 
Albany  Freight,  Inc.,  5245  N.W.  36 

Street,  Suite  230,  Miami  Springs,  FL 

33166.  Officer:  Caridad  C.  Gonzalez, 

President 

Dated:  March  5, 1997. 

lowph  C  Polking, 

Secretary. 

|FR  Doc.  97-5954  Filed  3-10-97;  8:45  am) 
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[Docket  No.  97-04] 

Ever  Freight  International  Ltd..  Sigma 
Express  Inc.,  and  Mario  F.  Chavarria 
dba  Transcargo  Intl. — Possible 
Violations  of  Sections  10(a)(1)  and 
10(b)(1)  of  the  Shipping  Act  of  1984; 
Order  of  Investigation  and  Hearing 

Ever  Freight  International  Ltd.  ("Ever 
Freight")  is  a  tariffed  and  bonded  non- 
vessel-operating  common  carrier 
(NVOCC)  located  at  18th  Floor,  Kam 
Sang  Building,  255-257  Des  Voeux 
Road  Central,  Sheung  Wan  in  Hong 
Kong.  Ever  Freight  holds  itself  out  as  an 
NVOCC  pursuant  to  its  ATFI  tariff  FMC 
No.  001.  filed  June  17. 1996. 

Ever  Freight  currently  maintains  an 
NVOCC  bond.  No.  8941414.  in  the 
amount  of  $50,000  with  the  Washington 
International  Insurance  Company, 
located  in  Schaumburg,  Illinois. 
Pursuant  to  Rule  24  of  Ever  Freight's 
tariff,  Washington  International 
Insurance  Company  also  serves  as  the 
U.S.  resident  agent  for  purposes  of 
receiving  service  of  process  on  behalf  of 
Ever  Freight  International  Ltd. 

Ever  Freight  is  believed  to  have  been 
established  by  former  employees  of 
Goldline  Ltd.,  an  NVOCC  which  has 
operated  without  a  tariff  or  bond  since 
May  1995.'  Likewise,  Ever  Freight  is 
believed  to  have  operated  as  an  NVOCC 
from  March  1996  through  June  16,  1996 
without  benefit  of  the  bond  or  tariff 
required  by  the  1984  Act.  E)uring  that 
period  and  at  times  subsequent  to  the 
filing  of  its  tariff  and  bond.  Ever  Freight 
participated  in  numerous  apparent  acts 
of  misdescription  of  cargo  on  shipments 
from  Hong  Kong  to  the  U.S.,  in  concert 
with  U.S.  consignees  Sigma  Express  Inc. 
and  Mario  F.  Chavarria  d/b/a/ 
Transcargo  International,  among  others. 

Respondent  Sigma  Express  Inc. 
("Sigma  Express")  is  a  tariffed  and 


bonded  NVOCC  located  at  11222  La 
Cienaga  Blvd.,  Suite  330,  Inglewood, 
California  90304.  The  President  of 
Sigma  Express  is  Echo  Tsai.  As  relevant 
herein,  Sigma  Express  acts  as  the  U.S. 
consignee  and  notify  party  on  certain 
inbound  NVOCC  shipments  bom  Ever 
Freight. 

Respondent  Mario  F.  Chavarria  is  a 
licensed  ocean  freight  forwarder  (FMC 
license  No.  4175)  and  a  tariffed  and 
bonded  NVOCC  doing  business  as 
Transcargo  International  ("Transcargo"). 
Transcargo's  offices  are  located  at  5155 
Rosecrans  Avenue,  Suite  110, 
Hawthorne,  California  90250.  As 
relevant  herein,  Transcargo  acts  as  the 
U.S.  consignee  and  notify  party  on 
certain  inbound  NVOCC  shipments 
from  Ever  Freight. 

It  appears  that  Ever  Freight,  acting  as 
shipper  in  relation  to  an  ocean  common 
carrier,  misdescribed  the  commodity  on 
numerous  shipments  transported  by  an 
ocean  common  carrier  between  March  1, 
1996  and  December  31.  1996.^  The 
shipments  primarily  originated  in  Hong 
Kong,  and  were  destined  for  Los 
Angeles  and  other  U.S.  ports  and  points. 
In  each  of  these  instances,  Ever  Freight 
was  listed  as  shipper  on  the  ocean 
carrier's  bill  of  lading,  and  Ever  Freight 
destination  agents  in  the  U.S.,  including 
respondents  Sigma  Express  and 
Transcargo,  acted  as  the  consignee  or 
notify  party.  Each  shipment  generally 
reflects  that  an  Ever  Freight  "house",  or 
NVOCC,  bill  of  lading  was  issued  for 
tender  by  the  ultimate  consignee  to  Ever 
Freight's  agent  upon  arrival  of  the  cargo 
at  destination,  which  correctly  describes 
the  commodity  shipped. 

It  further  appears  that  the  ocean 
common  carrier  rated  the  commodities 
in  accordance  with  the  inaccurate 
description  furnished  by  Ever  Freight, 
while  the  U.S.  consignees  of  Ever 
Freight's  shipments  accepted  delivery  of 
the  cargo  and  made  payment  to  the 
ocean  common  carrier  on  the  basis  of 
the  lower  rate  attributable  to  the 
inaccurate  conunodity  description. 
Contemporaneous  with  the  payment  of 
any  freight  due  to  the  ocean  common 
carrier.  Ever  Freight's  agents  in  the  U.S 
also  would  issue  arrival  notices  and 


'  Goldline  curreatly  operates  under  the  name 
Comm-Sino  Ltd.  but  has  adopted  numerous 
pseudonyms  in  the  past,  including  Harvesta  Ltd.. 
Cain  Sharp  Trading.  Truest  Ltd.,  Vastmas  Intl.  Ltd. 
and  Wellsourcei  Ltd.  A  formal  investigation.  FMC 
Docket  No.  96-19,  is  presently  underway  as  to 
Comm-Stno.  alleging  violations  of  sections  10(aKl) 
and  10(bNl). 


'  Based  on  import  data  available  from  the  PIERS 
subsidiary  of  the  journal  of  Commerce.  Ever  Freight 
has  acted  as  shipper  on  over  1100  inbound 
shipments  during  the  nine  month  period  ending 
November  1996,  accounting  for  nearly  2700  TEUs 
of  cargo.  PIERS  reports  that  the  primary  ocean 
common  carriers  transporting  cargo  on  behalf  of 
Ever  Freight  are  Sea-Land  and  Hanjin  Shipping, 
which  logfKber  account  for  95%  of  the  total  tonnage 
.  moved  during  this  period.  More  than  200  of  these 
shipments  originated  during  the  months  of  March- 
June  1996.  at  a  lime  when  Ever  Freight  did  not  yet 
have  any  tariff  rates  effective  for  its  NVCXX 
services. 


obtain  payment  of  the  NVOCC's  freight 
charges  from  the  U.S.  importer,  in  each 
case  correctly  describing  the  commodity 
based  on  actual  contents  shipped. 
In  addition,  during  time  periods 
subsequent  to  the  filing  of  Ever  Freight's 
NVOCC  tariff  and  bond  in  June  1996, 
Ever  Freight  appears  both  as  shipper 
and  as  a  carrier  issuing  its  own  (Ever 
Freight)  NVOCC  bill  of  lading  with 
respect  to  the  commodity  being 
shipped.  The  rates  assessed  and 
collected  by  Ever  Freight  and  its  U.S. 
agents  for  these  shipments,  however, 
bear  no  relation  to  the  rates  set  forth  in 
Ever  Freight's  ATFI  tariff  on  file  with 
the  Commission.3  Since  Ever  Freight 
has  never  subsequently  modified  its 
tariff  rates,  it  would  appear  that  all 
shipments  in  which  Ever  Freight  issued 
its  NVOCC  bill  of  lading  may  be  found 
to  constitute  violations  'A  section 
10(b)(l)ofthe  1984  Act. 

Section  10(a)(1)  of  the  Shipping  Act  of 
1984  ("1984  Act").  46  U.S.C.  app 
§  1709(a)(1).  prohibits  any  person 
knowingly  and  willfully,  directly  or 
indirectly,  by  means  of  false  billings, 
false  classification,  false  weighing,  false 
report  of  weight,  false  measurement,  or 
by  any  other  unjust  or  unfair  device  or 
means,  to  obtain  or  attempt  to  obtain 
ocean  transportation  for  property  at  less 
than  the  rates  or  charges  that  would 
otherwise  be  applicable.  Section 
10(b)(1).  46  U.S.C.  app.  §  1709(b)(1). 
prohibits  a  common  carrier  from 
charging,  collecting  or  receiving  greater, 
less  or  different  compensation  for  the 
transportation  of  property  than  the  rates 
and  charges  set  forth  in  its  tariff.  Under 
section  13  of  the  1984  Act.  46  U.S.C. 
app.  §  1712,  a  person  is  subject  to  a  civil 
penalty  of  not  more  than  $25,000  for 
each  violation  knowingly  and  willfully 
committed,  and  not  more  than  $5,000 
for  other  violations.  Section  13  further 
provides  that  a  common  carrier's  tariff 
may  be  suspended  for  violations  of 
section  10(b)(1)  for  a  period  not  to 
exceed  one  year,  while  section  23  of  the 
1984  Act,  46  U.S.C.  app.  §  1721 
provides  for  a  similar  suspension  in  the 
case  of  violations  of  section  10(a)(1)  of 
the  1984  Act.  Finally,  section  19(b)  of 
the  1984  Act,  46  U.S.C.  app.  §  1717(b), 
provides  that  the  license  of  a  freight 
forwarder  shall  be  suspended  or 
revoked  if  it  appears  that  the  licensee  is 
no  longer  qualified  to  render  forwarding 
services  to  the  public  or  has  willfully 


'  Since  filing  its  tariff  in  the  ATFI  system  in  June 
1996.  Ever  Freight  has  maintained  a  tariff  consisting 
only  of  three  classes  of  Cargo  N.O.S.  rates.  Ever 
Freight  does  not  publish  "per  container"  rates,  nor 
does  it  appear  to  charge  those  Cargo  N.O.S.  rales 
which  it  does  publish,  inasmuch  as  its  rates  are 
tariffed  solely  on  a  weigbl/msasurement  (W/M)  ton 
basis. 


failed  to  comply  with  any  provisions  of 
the  1984  Act. 

Now  therefore,  it  is  ordered.  That 
pursuant  to  section  10, 11, 13, 19  and 
23  of  the  1984  Act.  46  U.S.C.  app. 
§§  1709. 1710. 1712. 1717  and  1721.  an 
investigation  is  instituted  to  determine: 

(1)  Whether  Ever  Freight  International 
Ltd..  Sigma  Express  Inc.,  andjvlario 
Chavarria  dba  Transcargo  International, 
violated  section  10(a)(1)  of  the  1984  Act 
by  direcUy  or  indirecUy  obtaining 
transportation  at  less  than  the  rates  and 
charges  otherwise  applicable  through 
the  means  of  misdescription  of  the 
commodities  actually  shipped; 

(2)  Whether  Ever  Freight  International 
Ltd..  in  its  capacity  as  a  common  carrier, 
violated  section  10(b)(1)  of  the  1984  Act 
by  charging,  demanding,  collecting  or 
receiving  less  or  different  compensation 
for  the  transportation  of  property  than 
the  rates  and  charges  shown  in  its 
NVOCC  tariff; 

(3)  Whether,  in  the  event  violations  of 
sections  10(a)(1)  and  10(b)(1)  of  the 
1984  Act  are  found,  civil  penalties 
should  be  assessed  against  Ever  Freight 
International  Ltd.,  Sigma  Express  Inc. 
and  Mario  F.  Chavarria  dba  Transcargo 
International  and,  if  so,  the  amount  of 
penalties  to  be  assessed  against  any  or 
all  of  the  parties; 

(4)  Whether,  in  the  event  violations  of 
sections  10(a)(1)  and  10(b)(1)  of  the 
1984  Act  are  found,  the  tariff  of  Ever 
Freight  International  Ltd.  should  be 
suspended; 

(5)  Whether,  in  the  event  violations  of 
sections  10(a)(1)  of  the  1984  Act  are 
found,  the  freight  forwarding  licease  of 
Mario  F.  Chavarria  should  be  st  spended 
or  revoked;  and 

(6)  Whether,  in  the  event  violations 
are  found,  an  appropriate  cease  and 
desist  order  should  be  issued  against 
any  or  all  of  the  parties. 

It  is  further  ordered,  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  Judge  of 
the  Commission's  Office  of 
Administrative  Law  Judges  at  a  date  and 
place  to  be  hereafter  determined  by  the 
Administrative  Law  Judge  in 
compliance  with  Rule  61  of  the 
Commission's  rules  of  practice  and 
procedure,  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  chdss- 
examination  in  the  discretion  of  the 
Presiding  Administrative  Law  Judge 
only  after  consideration  has  been  given 
by  the  parties  and  the  Presiding 
Administrative  Law  Judge  to  the  use  of 
alternative  forms  of  dispute  resolution, 
and  upon  a  proper  shovvring  that  there 
are  genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 


other  docimients  or  that  the  nature  of 
the  matters  in  issue  is  such  that  an  oral  ' 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record; 

It  is  further  ordered.  That  Ever  Freight 
International  Ltd..  Sigma  Express  Inc. 
and  Mario  F.  Chavarria  dba  Transcargo 
International  are  designated  as 
Respondents  in  this  proceeding; 

It  is  further  ordered.  That  the 
Commission's  Bureau  of  Enforcement  is 
designated  a  party  to  this  proceeding; 

It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on  parties 
of  record; 

It  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  rules  of  practice  and 
procedure,  46  CFR  502.72; 

It  is  further  ordered.  That  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered.  That  all 
doctiments  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  in  accordance  with  Rule  118  of 
the  Commission's  rules  of  practice  and 
procedure,  46  CFR  502.118,  and  shall  be 
served  on  parties  of  record;  and 

It  is  further  ordered.  That  in 
accordance  with  Rule  61  of  the 
ComiAission's  rules  of  practice  and 
procedure,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be 
issued  by  March  6, 1998  and  the  final 
decision  of  the  Commission  shall  be 
issued  by  July  6, 1998. 
Joseph  C.  Polking, 
Secretary. 

(FR  Doc.  97-6038  Filed  J-lO-97;  8:45  am) 
BHJJNG  COOE  erso-oi-M 


FEDERAL  TRADE  COMMISSION 
[Hie  No.  952-3275] 

Apple  Computer.  Inc.;  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settiement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
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final  Commission  approval,  would 
require,  among  other  things,  the 
Cupertino,  California-based  computer 
hardware  and  software  manufacturer  to 
offer  Power  PC  Upgrade  Kits,  at  less 
than  half  the  original  price,  to  each 
consumer  who  purchased  one  of  three 
of  the  company's  entry-level  "Perfonna" 
model  personal  computers.  Apple  has 
already  agreed  to  rebate  $776  of  the 
original  price  to  consumers  who  have 
already  purchased  the  upgrade.  The 
complaint  accompanying  the  consent 
agreement  alleges  that  Apple 
misrepresented  that  the  upgrade  was 
available  to  consumers  at  the  time  that 
they  purchased  a  Perfonna  or  within  a 
reasonable  period  of  time  thereafter. 

DATES:  Comments  must  be  received  on 
or  before  May  12, 1997. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  MFORMATION  CONTACT: 
Matthew  Gold,  San  Francisco  Regionpl 
Office,  Federal  Trade  Commission,  901 
Market  Street,  Suite  570,  San  Francisco, 
CA  94103.  (415)  356-5276. 

Linda  Badger,  San  Francisco  Regional 
Office,  Federal  Trade  Commission,  901 
Market  Street,  Suite  570,  San  Francisco, 
CA  94103.  (415)  356-5275. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  commission's  rules 
of  practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Conunent 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
accompanying  complaint.  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  from 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  March  3,  1997),  on 
the  World  Wide  Web,  at  'http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room.  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW..  Washington,  DC  20580.  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6Xii)). 


Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
firom  Apple  Computer,  Inc.  (hereinafter 
"Apple"  or  "respondent").  Apple  is  a 
major  manufacture  and  marketer  of 
personal  computer  hardware  and 
software  products. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  l)ecome 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  any  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  agreement 
and  take  other  appropriate  action  or 
make  final  the  agreement's  proposed 
order. 

This  matter  has  focused  on  Apple's 
advertisements  for  the  "Perfonna  550," 
"Macintosh  UZ  550,"  and  "Performa 
560"  personal  computers.  The  Performa 
550,  Macintosh  LC  550.  and  Performa 
560  modeb  are  based  on  the  Motorola 
680030  microprocessor.  While 
continuing  to  promote  the  sale  of  these 
computers,  respondent  introduced  a 
new  series  of  computers  based  on  the 
faster,  more  powerful  "PowerPC" 
microprocessor. 

Beginning  on  or  about  April  1. 1994, 
subsequent  to  the  introduction  of  the 
PowerPC  microprocessor,  respondent 
advertised  Performa  550,  Macintosh  LC 
550,  and  Performa  560  computers  as 
upgradeable  to  PowerPC  performance.  A 
PowerPC  upgrade,  however,  was  not 
offered  for  at  least  one  year  after  Apple 
began  representing  that  these  computers 
were  upgradeable.  Further,  by  the  time 
Apple  made  the  upgrade  available,  its 
price  approached  the  cost  of  an  entirely 
new  computer  with  a  PowerPC 
microprocessor. 

The  proposed  complaint  alleges  that 
Apple  made  false  claims  that:  (1)  A 
PowerPC  upgrade  was  available  to 
consumers  at  the  time  that  they 
purchased  a  Performa  550  or  Performa 
560  computer;  and  (2)  a  PowerPC 
upgrade  would  be  available  within  a 
reasonable  period  of  time  after  the 
purchase  of  a  Performa  550.  Macintosh 
LC  550,  or  Performa  560  computer. 

The  proposed  complaint  further 
alleges  that  Apple  deceptively  failed  to 
disclose  that  the  PowerPC  upgrade 
package  for  the  Performa  550, 
Macintosh  LC  550,  or  Performa  560 
computers  would  include  not  only  a 
PowerPC  upgrade  card,  but  also  a  new 
logic  board.  As  a  result,  the  complaint 
alleges,  consumers  were  not  aware  that 


they  would  have  to  incur  the  cost  and 
inconvenience  associated  with  the 
replacement  of  the  logic  board. 

Part  I  of  the  proposed  order  prohibits 
Apple  from  misrepresenting  the 
availability  of  any  microprocessor 
upgrade  product.  Part  II  of  the  proposed 
order  prohibits  Apple  bom  representing 
that  any  computer  hardware  product  is 
currenUy  upgradeeble,  unless  at  the 
time  such  representation  is  made,  the 
upgrade  is  then  available,  in  reasonable 
quantities  to  the  public,  given  good-faith 
projections  of  anticipated  demand. 

Parts  in  and  IV  of  the  proposed  order 
address  Apple's  failure  to  disclose  that 
the  upgrade  product  for  the  Performa 
550.  Macintosh  LC  550.  or  Performa  560 
computers  would  include  a  new  logic 
board  in  addition  to  an  upgrade  card. 
Part  ni  provides  that  Apple,  when 
marketing  any  microprocessor  upgrade 
product  that  incorporates  a  new  logic 
board,  may  not  represent  that  such 
product  is  an  "upgrade"  unless  it 
clearly  and  prominently  discloses  that  a 
new  logic  board  is  a  component  of  the 
upgrade  product. 

Part  IV  of  the  proposed  order 
prescribes  a  redress  program  under 
which  Apple  is  required  to  offer  a 
PowerPC  Upgrade  Kit  for  the  reduced 
price  of  $599  to  consiuners  who 
purchased  a  Performa  550,  or  Macintosh 
LC  550  computer  after  Apple  began 
advertising  them  as  upgradeable.  Under 
Part  IV.  the  kit  will  include  all  of  the 
hardware  necessary  for  the  upgrade,  as 
well  as  four  megabytes  of  RAM,  two 
essential  pieces  of  PowerPC  software, 
and  a  coupon  for  free  installation  of  the 
upgrade  redeemable  at  any  authorized 
Apple  service  location. 

Under  Part  IV,  Apple  has  the  option 
of  providing  eligible  consumers  with  a 
new  PowerPC  system  in  lieu  of  the 
upgrade  kit.  This  provision  is  designed 
to  protect  consumers  if  Apple  runs  out 
of  the  hardware  necessary  to  build  the 
upgrade  kits.  Any  consumer  who 
receives  a  new  system  will  have  to 
return  the  old  computer  to  an 
authorized  Apple  dealer.  Apple  will 
then  be  responsible  for  arranging  for  the 
dealer  to  transfer  all  the  consumer's  data 
and  peripherals  to  the  new  PowerPC, 
and  for  testing  the  new  system  to  make 
certain  that  it  is  functional. 

To  compensate  the  consumers  who 
have  already  purchased  an  upgrade  for 
one  of  the  relevant  computers.  Part  IV 
of  the  proposed  order  requires  Apple  to 
rebate  $776.00  of  the  original  purchase 
price  of  $1,375.00. 

The  proposed  order  also  requires  the 
respondent  to  maintain  materials  relied 
upon  to  substantiate  claims  covered  by 
the  order;  to  provide  a  copy  of  the 
consent  agreement  to  all  employees  or 


representatives  with  duties  affecting 
compliance  with  the  terms  of  the  order, 
to  notify  the  Commission  of  any  changes 
in  corporate  structure  that  might  affect 
compliance  with  the  order;  and  to  file 
one  or  more  reports  detailing 
compliance  with  the  order. 

The  piupose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 

[PR  Doc.  97-6056  Filed  3-10-97;  8:45  am) 
BUIMQ  CODE  67S0-01-M 


[DkLC-370e] 

Victoria  Bie  d/t)/a  Body  Gold; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTKM:  Consent  order. 


No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  SUt  721;  15  U.S.C.  46.  Inlerprete 

or  applies  sec.  5,  38  Stat  719,  as  amended; 

15  U.S.C.  45,  52) 

Donald  S.  Claiic 

Secretary. 

(FR  Doc.  97-6055  Filed  3-10-97;  8:45  am] 

BtLUNG  COOC  STSO-OI-M 


[DlcLC-3705] 

Computer  Busir>ess  Services,  Inc.,  et 
al.;  Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
imfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  a  California-based  dietary 
supplement  manufacturer  from  making 
certain  claims  for  dietary  supplements, 
without  competent  and  reliable 
scientific  evidence  to  support  them; 
from  misrepresenting  the  results  of  any 
test,  study  or  research;  and  from 
representing  that  any  testimonial  or 
endorsement  is  the  typical  experience  of 
users  of  the  advertised  product,  unless 
the  claim  is  substantiated  or  the 
respondent  discloses  the  generally 
expected  results  clearly  and 
prominently. 

DATES:  Complaint  and  Order  issued 
January  22.  1997.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Sohni  Bendiks,  Federal  Trade 
Commission,  Denver  Regional  Office, 
1961  Stout  St.  Suite  1523,  Denver,  Co. 
80294.  (303)  844-3923. 
SUPPLEMENTARY  INFORMATION:  On  Friday, 
November  15, 1996,  there  was 
published  in  the  Federal  Register,  61  FR 
58559,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Victoria 
Bie  d/b/a  Body  Gold,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixfy  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 


purpose  of  soliciting  puiilic  comment 
Interested  parties  were  given  sixfy  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the  . 
proposed  form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec  6,  38  Stat.  721;  15  U.S.C  46.  Interprets 

or  applies  sec  5,  38  Stat  719,  as  amended, 

15  U.S.C.  45) 

Donald  S.  Claric 

Secretary. 

(FR  Doc.  97-6052  FQed  3-10-97;  8:45  am] 

BHJJNQ  CODE  6730-01 -M 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
imfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  an  Indiana  home-based 
computer  business  opportimify  firm  and 
three  principals  from  misrepresenting 
the  earnings  or  success  rate  of  investors; 
the  existence  of  a  market  for  their 
products  or  services;  the  amount  of  time 
it  would  take  investors  to  recoup  their 
investments  and  from  making  any 
representation  regarding  the 
performance,  benefits,  efficacy  or 
success  rate  of  any  product  or  service 
unless  they  possess  reliable  evidence  to 
substantiate  the  claims.  The  consent 
order  also  prohibits  the  use  of 
misleading  testimonials  or 
endorsements.  In  addition,  the  consent 
order  requires  that  advertisements  for 
automatic  telephone  dialing  systems 
disclose  federal  restrictions  on  their  use 
and  requires  the  respondents  to  pay  $5 
million  in  consumer  redress. 
DATES:  Complaint  and  Order  issued 
January  21, 1997. ' 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Steven  Baker,  Federal  Trade 
Commission,  Chicago  Regional  Office. 
55  East  Monroe  St.  Suite  1860.  Chicago, 
IL.  60603.  (312)  353-8156. 
SUPPt-EMENTARY  INFORMATION:  On 
Tuesday.  August  27,  1996,  there  was 
published  in  the  Federal  Register,  61  FR 
44061.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Computer 
Business  Services.  Inc.,  et  al..  for  the 


[Docket  C-3704] 

Montana  Associated  Physicians,  Inc^ 
et  al.;  Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unMr  or  deceptive  acts  or  practices  and 
unfeir  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  two  Montana-based 
organizations  from  entering  or 
attempting  to  enter  into  any  agreement . 
with  physicians  to:  Negotiate  or  refuse 
to  deal  with  any  third-parfy  payer, 
determine  the  terms  on  which 
physicians  deal  with  such  payers;  or  fix 
the  fees  charged  for  any'physician's 
services.  In  addition,  the  consent  order 
prohibits  the  respondents  from  advising 
physicians  to  raise,  maintain  or  adjust 
the  fees  charged  for  their  medical 
services,  or  encouraging  adherence  to 
any  fee  schedule  for  physician's 
services. 

DATES:  Complaint  and  Order  issued 
January  13,  1997. ^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Leibenluft,  FTC/S-3115. 
Washington,  DC  20580.  (202)  326-2756. 
SUPPLEMENTARY  INFORMATION:  On 
Monday,  November  4,  1996,  there  was 
published  in  the  Federal  Register,  61  FR 
56682,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Montana 
Associated  Physicians,  Inc..  et  al.,  for 
the  purpose  of  soliciting  public 


>  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  k  Pennsylvania 
Avenue,  NW.,  Washihgton.  DC  20580. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Btmnch.  H-130. 6th  Street  k  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20580. 


>  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  Commissioner  Azcueoaga's  statement 
are  available  from  the  Commission's  Public 
Reference  Branch.  H-130. 6U>  Street  and 
Pennsylvania  Avenue.  NW.,  Washington,  DC  20S80. 
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comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721:  15  U.S.C.  46.  Interprets 

or  applies  sec.  5.  38  Stat  719,  as  amended: 

15  U.S.C  45) 

Donald  S.  Clark. 

Secretary. 

IFR  Doc.  97-6053  Filed  3-10-97:  8:45  am] 
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[Dkt  C-3709] 

Time  Warner  Inc.,  et  al.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  requires  the  restructuring 
of  the  acquisition  by  Time  Warner  of 
Turner  Broadcasting  Systems.  Inc.  by, 
among  other  things,  requiring  Tele- 
Communications,  Inc.  (TCI)  to  divest  its 
interest  in  Time  Warner  to  a  separate 
comp>any,  requiring  TCI,  Turner  and 
Time  Warner  to  cancel  long-term 
carriage  agreements,  barring  Time 
Warner's  programming  interests  from 
discriminating  in  carriage  decisions 
against  rival  programmers,  and 
requiring  Time  Warner's  cable  interests 
to  carry  a  rival  to  CNN. 
DATES:  Complaint  and  Order  issued 
February  3,  1997.' 

FO«  FURTHER  INR>RMATK)N  CONTACT: 
William  Baer,  FTC/H-374,  Washington, 
DC.  20580.  (202)  326-2932. 
8UPPI.EMENTARY  INFORMATION:  On 
Wednesday,  September  25,  1996,  there 
was  published  in  the  Federal  Register, 
61  FR  50301,  a  proposed  consent 
agreement  with  analysis  In  the  Matter  of 
Time  Warner  Inc.,  et  al.,  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 


'  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  statements  by  Commissioners  Pitobky. 
Steiger.  Vamey.  ,\zcuenaga  and  Starek  are  available 
from  the  Commission's  Public  Reference  Branch. 
H-130.  6th  Street  k  Pennsylvania  Avenue.  NW.. 
Washington.  IX:.  20580. 


or  objections  regarding  the  proposed 
form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  divest, 
as  set  forth  in  the  proposed  consent 
agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6.  38  Stat.  721:  15  U.S.C.  46.  Interpret 

or  apply  sec.  5.  38  Stat.  719,  as  amended,  sec. 

7.  38  Stat.  731.  as  amended:  15  U.S.C.  45, 18) 

Donald  S.  Clark, 

Secretary. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  718] 

Cooperative  Agreement  for  1997 
National  Breast  and  Cervical  Cancer 
Early  Detection  Program 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
1997  for  cooperative  agreements  to 
develop  State,  territorial,  and  tribal 
comprehensive  breast  and  cervical 
cancer  early  detection  programs. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and  to 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Cancer.  (To  order  a  copy  of 
"Healthy  People  2000,"  see  the  section 
"Where  to  Obtain  Additional 
Information.") 

Authority 

This  program  is  authorized  by 
sections  1501, 1502  and  1507  (42  U.S.C. 
300k,  42  U.S.C.  300/,  and  42  U.S.C. 
300n-3)  of  the  Public  Health  Service 
Act,  as  amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Pub.  L. 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 


and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  official  health  departments  of  States, 
or  their  bona  fide  agents  or 
instrumentalities  and  to  Amerit:an 
Indian  tribes.  This  includes  American 
Samoa,  the  Commonwealth  of  Puerto 
Rico,  the  Federated  States  of 
Micronesia,  Guam,  the  Republic  of  the 
Marshall  Islands,  and  federally 
recognized  Indian  tribal  governments 
(this  includes  Indian  tribes,  tribal 
organizations,  and  urban  Indian 
organizations,  hereby  referred  to  as 
tribes). 

1.  The  following  States  and  territories 
are  excluded; 

a.  Alabama,  Delaware,  Hawaii,  Idaho, 
Indiana,  Kentucky,  Mississippi, 
Montana,  New  Hampshire,  Nevada, 
North  Dakota,  Northern  Mariana 
Islands,  Republic  of  Palau,  South 
Dakota,  Teimessee,  Virgin  Islands, 
Virginia,  Washington,  DC,  and 
Wyoming,  which  were  funded  in 
September  of  1996,  under  Ingram 
Announcement  623  entitled  "1996 
National  Breast  and  Cervical  Cancer 
Early  Detection  Program." 

b.  New  York,  Pennsylvania,  Ohio, 
Wisconsin,  Massachusetts,  and 
Washington,  which  were  funded  in 
September  1993,  under  Program 
Announcement  321  entitled  "Early 
Detection  and  Control  of  Breast  and 
Cervical  Cancer." 

c.  Florida,  Oklahoma  and  Utah,  which 
were  funded  in  September  1994,  under 
Program  Announcement  321  entitled 
"Early  Detection  and  Control  of  Breast 
and  Cervical  Cancer." 

d.  Alaska,  Georgia,  Maine,  Oregon, 
and  Rhode  Island,  which  were  fimded 
in  September  1994,  under  Program 
Announcement  474  entitled  "Early 
Detection  and  Control  of  Breast  and 
Cervical  Cancer." 

e.  Arizona,  Arkansas,  Connecticut. 
Iowa,  Illinois,  Kansas,  Louisiana,  New 
Jersey,  and  Vermont,  which  were 
funded  in  March  1995,  under  Program 
Aimouncement  474  entitled  "Early 
Detection  and  Control  of  Breast  and 
Cervical  Cancer." 

2.  The  following  tribes  are  excluded: 
a.  Arctic  Slope  Native  Association, 
Limited,  AK;  Cherokee  Nation,  OK; 
Cheyenne  River  Sioux  Tribe,  SD; 
Eastern  Band  of  Cherokee  Indians,  NC; 
Maniilaq  Association,  AK;  Pleasant 
Point  Passamaquoddy,  ME;  Poarch  Band 
of  Creek  Indians,  AL;  South  Puget 
Planning  Agency,  WA;  and  Southcentral 
Foundation,  AK,  which  were  funded 
under  the  American  Indian  Initiative 
Program  Announcement  442. 


b.  Hopi  Tribe,  AZ;  Native  American 
Rehabilitation  Association  of  the  NW, 
OR;  Indian  Community  Health  Service; 
AZ;  and  the  Navajo  Division  of  Health, 
AZ,  which  were  funded  in  September  of 
1996,  under  Program  Announcement 
623  entitled  "1996  National  Breast  and 
Cervical  Cancer  Early  Detection 
Program." 

States  currently  receiving  CDC  funds 
under  Program  Aimouncement  121  and 
122,  entitled  "Early  Detection  and 
Control  of  Breast  and  Cervical  Cancer," 
are  eligible  to  apply  for  funding  under 
this  announcement.  Additionally,  those 
programs  currently  funded  under 
Program  Announcement  425  (Puerto 
Rico  and  American  Samoa)  are  eligible 
to  apply  under  this  announcement.  If 
currently  funded  under  Program 
Announcement  425,  no  additional  new 
funding  will  be  available  at  the  end  of 
the  current  12-month  budget  period. 
Thereafter,  a  12-month  no-cost 
extension  may  be  approved  to  complete 
capacity-building  activities  that  have 
been  initiated. 

Availability  of  Funds 

Approximately  $37  million  is 
available  in  FY  1997  to  fund 
approximately  fourteen  awards  to 
States/territories/ tribes.  It  is  expected 
that  the  average  award  will  be 
$1,500,000  ranging  from  $200,000  to 
$3,000,000. 

It  is  expected  that  these  awards  will 
begin  on  August  15,  1997,  and  will  be 
made  for  12-month  budget  periods 
within  a  project  period  of  up  to  five 
years.  Funding  estimates  may  vary  and 
are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

At  the  request  of  the  applicant. 
Federal  persoimel  may  be  assigned  to  a 
project  in  lieu  of  a  portion  of  the 
financial  assistance. 

Recipient  Financial  Participation 

Section  1502  (a)  and  (b)(1),  (2),  and  (3) 
of  the  PHS  Act,  as  amended,  states  that 
matching  funds  are  required  from  non- 
Federal  sources  in  an  amount  not  less 
than  $1  for  each  $3  of  Federal  funds 
awarded  under  this  program. 

The  matching  funds  may  be  in  cash  or 
its  equivalent  in-kind  or  donated 
services,  including  equipment,  fairly 
evaluated.  The  contributions  may  be 
made  directly  or  through  donations 
from  public  or  private  entities. 

In  some  States/territories/tribes,  non- 
Federal  funds  from  a  variety  of  sources 
may  presently  be  used  to  support  one  or 
more  of  the  breast  and  cervical  cancer 
early  detection  activities  described  in 


this  program  aimouncement. 
Maintenance  of  Effort  (MOE) — Non- 
Federal  funds  in  excess  of  the  average 
amount  expended  during  the  two  years 
preceding  the  first  fiscal  year  that  a 
State/territory/tribe  applies  for  funding 
may  be  used  as  match.  Supplantation  of 
existing  program  efforts  fiinded  through 
other  Federal  or  non-Federal  sources  is 
unallowable.  Applicants  may  also 
include,  as  State/territory/tribe 
matching  funds,  any  non-Federal 
amounts  expended  pursuant  to  Title 
XDC  of  the  Social  Security  Act  for  the 
screening,  follow-up  and  referral  of 
women  for  breast  and  cervical  cancer. 
Matching  funds  may  not  include:  (1) 
The  payment  for  treatment  services  or 
the  donation  of  treatment  services  (see 
note  below);  (2)  services  assisted  or 
subsidized  by  the  Federal  Government; 
or  (3)  the  indirect  or  overhead  costs  of 
an  organization. 

Note:  Treatment  is  defined  as  any  service 
recommended  by  a  clinician  including 
medical  and  surgical  intervention  provided 
in  the  management  of  a  diagnosed  condition. 

Background 

Breast  Ckmcer 

In  the  United  States,  approximately 
500,000  women  will  die  this  decade 
from  breast  and  cervical  cancer.  Among 
women,  breast  cancer  accounts  for  29 
percent  of  all  new  cancer  cases  and  is 
the  second  leading  cause  of  cancer 
related  deaths.  An  estimated  one  of 
every  eight  women  in  the  United  States 
will  develop  breast  cancer  in  her 
lifetime.  The  American  Cancer  Society 
estimated  that  in  1996,  184,300  women 
would  be  diagnosed  with  invasive 
breast  cancer  and  44,300  women  would 
die  of  this  disease.  Death  rates  from  the 
disease  are  highest  among  women  aged 
40  or  more  years,  and  among  black 
women  as  compared  to  white  women 
for  those  aged  less  than  70  years. 

It  is  not  currently  known  how  to 
prevent  breast  cancer  from  occurring. 
Thus,  detecting  carcinoma  of  the  breast 
at  an  early  stage  is  the  key  to  more 
treatment  options,  improved  survival, 
and  decreased  mortality.  Research  has 
shown  that  the  use  of  mammography 
can  reduce  the  mortality  due  to  breast 
cancer  among  women  50  years  and 
older  by  30  percent. 

The  percent  of  women  who  are 
xegularly  screened  for  breast  cancer 
decreases  with  age.  The  baseline  data  on 
mammography  use  from  the  1987 
National  Health  Interview  Survey  show 
that  only  23  percent  of  women  50  years 
and  older  reported  having  received  a 
mammogram  within  the  past  three 
years.  This  proportion  was  lower  for 
racial  and  ethnic  minority  women,  for 


women  who  had  less  than  a  high  school 
education,  for  women  who  were  over 
age  75  years,  and  for  women  who  were 
living  below  the  poverty  level.  In 
Healthy  People  2000,  the  Public  Health 
Service  (PHS)  recommended  that  by  the 
year  2000,  60  percent  of  women  aged  50 
years  and  older  should  receive  a 
mammogram  every  two  years. 

Cervical  Cancer 


The  overall  incidence  of  invasive 
cervical  cancer  has  decreased  steadily 
over  the  last  several  decades,  but  in 
recent  years,  this  rate  has  increased 
among  women  who  are  less  than  50 
years  old.  In  1996,  invasive  cervical 
cancer  was  diagnosed  in  approximately 
15,700  women,  and  carcinoma  in  situ 
was  diagnosed  in  about  65,000  women, 
and  about  4,900  women  died  of  cervical 
cancer. 

The  primary  goal  of  cervical  cancer 
screening  is  to  increase  detection  and 
treatment  of  precancerous  cervical 
lesions  and  thus  prevent  the  occurrence 
of  cervical  cancer.  Although  no  clinical 
trials  have  studied  the  efficacy  of 
Papanicolaou  (Pap)  test  in  reducing 
cervical  cancer  mortality,  experts  agree 
that  it  is  an  effective  technology.  Since 
the  introduction  of  the  Pap  test  in  the 
1940s,  cervical  cancer  mortality  rates 
have  decreased  by  75  percent. 

In  1991,  the  PHS  established  that  by 
the  year  2000,  85  percent  of  women 
should  be  receiving  a  Pap  test  within 
the  preceding  one  to  three  years. 
Baseline  data  on  the  use  of  the  Pap  test 
from  the  1987  National  Health  Interview 
Survey  (NHIS)  showed  that  only  65 
percent  of  women  aged  18  years  and 
older  reported  having  received  a  Pap 
test  within  the  past  three  years.  As  with 
mammography  screening,  this 
proportion  was  lower  for  racial  and 
ethnic  minority  women,  for  women  who 
had  less  than  a  high  school  education, 
for  women  who  were  over  age  75  years, 
and  for  women  who  had  low  incomes. 

National  Breast  and  Cervical  Cancer 
Early  Detection  Program 

In  1990,  the  U.S.  Congress  passed 
"The  Breast  ^d  Cervical  Cancer 
Mortality  Prevention  Act,"  Pub.  L.  101- 
354.  This  legislation  enables  CDC,  in 
partnership  with  State  health  agencies 
and  territories,  to  make  breast  and 
cervical  cancer  screening,  referral, 
tracking  and  follow-up  services 
available  and  accessible  to  women,  with 
priority  for  services  given  to  low 
income,  and  uninsured  and  under- 
insured  women.  Many  women  do  not 
have  access  to  a  well-coordinated  and 
integrated  health  care  system  that 
provides  screening,  follow-up,  and 
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treatment  services  because  of  social, 
financial,  and  geographic  barriers. 

In  accordance  with  Pub.  L.  101-354, 
a  comprehensive  program  includes  the 
following  program  components:  (1) 
Breast  and  cervical  cancer  screening;  (2) 
referral  and  follow-up:  (3)  pubUc 
education:  (4)  professional  education; 
(5)  quahty  assurance:  (6)  surveillance 
and  program  evaluation;  and  (7) 
partnership  development  and 
community  involvement.  The 
importance  of  these  program 
components  and  a  systematic, 
coordinated  approach  is  universally 
appreciated  as  necessary  to  ensure 
maintenance  of  quality,  comprehensive, 
state/territory-/tribe-wide  services.  This 
comprehensive  effort  offers  an 
opportimity  to  build  a  State/territorial/ 
tribal  infrastructure  for  breast  and 
cervical  cancer  control. 

Program  success  is  enhanced  when 
State/territorial/tribal  resources  and 
efforts  are  combined  with  those  of  other 
State/territorial/tribal  programs, 
voluntary  organizations,  private  sector 
organizations,  and  community-based 
organizations  through  partnership 
development.  State/territorial/tribal 
comprehensive  breast  and  cervical 
cancer  control  programs  can  make  a 
vital  contribution  to  the  nationwide 
effort  to  reduce  morbidity  and  mortahty 
and  improve  quahty  of  Ufe. 

Purpose 

The  purpose  of  this  program  is  to 
estabUsh  a  State/territorial/tribal 
comprehensive  pubUc  health  approach 
to  reduce  breast  and  cervical  cancer 
morbidity  and  mortality  through 
screening,  referral  and  follow-up,  public 
education  and  outreach,  professional 
education,  quality  assurance, 
surveillance,  evaluation,  partnership 
development  and  community 
involvement.  The  program  is 
estabhshed  to  provide  for 
comprehensive  breast  and  cervical 
cancer  screening  services  for  all  women 
who  are  unable  to  afford  them.  Criteria 
for  priority  populations  are  uninsured 
or  under-insured  older  women  who  are 
racial,  ethnic  and  cultural  minorities, 
such  as  American  Indians,  Alaskan 
Natives,  African-Americans.  Hisparucs, 
Asian/Pacific  Islanders,  Lesbians, 
women  with  disabilities,  or  women  who 
live  in  hard-to-reach  communities  in 
urban  and  rural  areas.  Priority 
populations,  as  defined  above,  will  be 
used  throughout  this  dociunent. 

Program  Requirements 

In  accordance  with  Pub.  L.  101-354, 
an  award  may  not  be  made  unless  the 
State/territory/tribe  involved  agrees 
that: 


1.  Not  less  than  60  percent  of 
cooperative  agreement  funds  will  be 
expended  for  screening,  appropriate 
referral  for  medical  treatment,  and,  to 
the  extent  practicable,  the  provision  of 
appropriate  follow-up  services.  The 
remaining  40  percent  will  be  expended 
to  support  public  education, 
professional  education,  quahty 
assurance,  surveillance,  program 
evaluation,  partnership  development 
and  community  involvement,  and 
related  program  activities.  (Section 
1503(a)  (1)  and  (4)  of  the  PHS  Act.  as 
amended.)  Of  the  proportion  of  funds 
required  for  screening  and  diagnostic 
seiVices,  the  majority  should  be  directed 
toward  breast  health.  Refer  to  the  most 
current  CDC  National  Breast  and 
Cervical  Cancer  Early  Detection  Program 
Administrative  Requirements  and 
Guidelines  for  more  information. 

2.  States,  territories,  and  tribes  are 
required  to  implement  all  program 
components  by  the  schedule  that 
follows: 

a.  States  presently  receiving 
comprehensive  funding: 

All  program  components  should  be 
operational  at  this  time. 

b.  Territories/tribes  presently 
receiving  capacity  funding: 

Comprehensive  breast  and  cervical 
cancer  screening,  referral,  follow-up  and 
tracking  services  should  be  initiated 
within  the  first  twelve  months  of  the 
first  budget  year.  The  capacity  building 
program  components  (not  the  screening, 
referral,  follow-up  and  tiacking  system) 
should  be  fully  operational  by  the  end 
at  this  time. 

c.  Territories/tribes  not  presently 
receiving  capacity  funds  and  applying 
for  comprehensive  funding: 

The  appUcation  should  outline  plans 
for  the  operation  of  all  program 
components.  The  screening,  follow-up 
and  referral  services  should  be  initiated 
within  twelve  months  of  the  award  date. 
(Section  1503(a)  (1)  and  (3)  of  the  PHS 
Act,  as  amended.) 

3.  Cooperative  agreement  funds  will 
not  be  expended  to  provide  inpatient 
hospital  or  treatment  services.  (Section 
1504(g)  of  the  PHS  Act,  as  amended.) 
Treatment  is  defined  as  any  service 
recommended  by  a  clinician,  including 
medical  and  surgical  intervention 
provided  in  the  management  of  a 
diagnosed  condition.  Also,  cooperative 
agreement  funds  will  not  be  used  for  the 
specific  diagnostic  procedures  of  breast 
biopsy  and  Loop  Electrosurgical 
Excisional  Procedure  (LEEP). 

4.  Not  more  than  10  percent  of  funds 
will  be  expended  annually  for 
administrative  expenses.  These 
administrative  expenses  are  in  lieu  of 


and  replace  indirect  costs.  (Section 
1504(f)  of  the  PHS  Act,  as  amended.) 

5.  Matching  funds  are  required  fit>m 
non-Federal  sources  in  an  amount  not 
less  than  $1  for  each  $3  of  Federal  funds 
awarded  imder  this  program.  (Section 
1502  (a)  and  (b)  of  the  PHS  Act.  as 
amended.) 

6.  Costs  used  to  satisfy  matching 
requirements  are  subject  to  the  same 
prior  approval  requirements  and  rules  of 
allowabiUty  as  those  which  govern 
project  costs  supported  by  Federal  funds 
(Office  of  Management  and  Budget 
(OMB)  Qrcular  A-87  "Cost  Principles 
for  State,  Local  and  Indian  Tribal 
Governments"  and  PHS  Grants  PoUcy 
Statement.  Section  6). 

7.  All  costs  used  to  satisfy  matching 
requirements  must  be  documented  by 
the  applicant  and  vtrill  be  subject  to 
audit. 

8.  If  a  new  or  improved,  and  superior, 
screening  procedure  becomes  widely 
available  and  is  recommended  for  use, 
this  superior  procedure  will  be  utihzed 
in  the  program.  (Section  1503(b)  of  the 
PHS  Act,  a^  amended.) 

9.  An  award  may  not  be  made  unless 
the  State  Medicaid  Program  provides 
coverage  for: 

a.  In  the  case  of  breast  cancer,  a 
clinical  breast  examination  and 
screening  manunography. 

b.  In  the  case  of  cervical  cancer,  both 
a  pelvic  examination  and  Pap  test 
screening.  (Section  1502 A  of  the  PHS 
Act,  as  amended.) 

10.  In  1993,  congressional 
amendments  to  the  National  Breast  and 
Cervical  Cancer  Early  Detection  Program 
included  the  following  changes: 

a.  States/territories/tribes  may  enter 
into  contracts  with  private  for-profit 
entities  to  provide  screening  and 
diagnostic  services  only.  Contracts  for 
other  kinds  of  services  with  for-profit 
agencies  are  not  allowed. 

b.  The  amount  paid  by  a  State/ 
territory/tribe  for  a  screening  procedure 
may  not  exceed  the  amount  that  would 
be  paid  under  part  B  of  title  XVIII  of  the 
Social  Security  Act  (Medicare). 

c.  All  facilities  conducting 
mammography  screening  procedures 
funded  by  the  Program  must  meet  the 
regulations  for  mammography  quality 
assurance  developed  by  the  Food  and 
Drug  Administration  (FDA). 

d.  For  cervical  cancer  activities, 
facilities  will  meet  the  standards  and 
regulations  developed  by  the  Health 
Care  Financing  Administration  (HCFA) 
implementing  the  Clinical  Laboratory 
Improvement  Amendments  (CLIA)  of 
1988. 

In  accordance  with  section  1504  (c)(2) 
of  the  PHS  Act.  as  amended.  CDC  may 
waive  the  requirements  for  specific 
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services/activities  if  it  is  determined 
that  compliance  by  the  State/territory/ 
tribe  would  result  in  an  inefficient 
allocation  of  resources  with  respect  to 
carrying  out  a  comprehensive  breast  and 
cervical  cancer  early  detection  program 
(as  described  in  section  1501(a)).  A 
request  from  the  recipient  outiining 
appropriate  and  detailed  justification 
would  be  required  before  the  waiver  is 
approved. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A. (Recipient  Activities),  and  CDC 
will  be  responsible  for  conducting 
activities  under  B.(CDC  Activities). 

A.  Recipient  Activities 

1 .  Establish  a  system  for  screening 
women  for  breast  and  cervical  cancer  as 
a  preventive  health  measure.  (Section 
1501(a)(1)  of  the  PHS  Act,  as  amended.) 

This  program  is  to  increase  the 
utilization  of  screening  services  for 
breast  and  cervical  cancer  among  all 
women  with  emphasis  being  given  to 
identified  priority  populations  as 
described  under  the  "Purpose"  section. 

a.  Ensure  that  screening  procedures 
are  available  for  both  breast  and  cervical 
cancer  and  provided  to  women 
participating  in  the  program,  including 
a  clinical  breast  exam,  mammography, 
pelvic  exam,  and  Pap  smear.  (Section 
1503(a)(2)(A)  and  (B).) 

b.  Screening  services  should  be  made 
available  according  to  the  following 
guidelines: 

Breast  Health: 

(1)  The  most  important  risk  factors  for 
breast  cancer  are  being  female  and  older 
age.  Programs  should  place  emphasis  on 
screening  women  50  years  and  older. 
Specific  screening  guidelines  that 
outiine  age  eligibility  are  provided  in 
the  Official  Program  Guidelines  Age 
Eligibility  for  Mammography  Screening 
(included  in  the  application  kit). 
Eligible  women  can  receive  an  annual 
clinical  breast  examination  and 
screening  mammogram. 

The  following  exceptions  apply: 

(a)  Women  who  have  an  abnonnal 
clinical  breast  exam  may  be  referred  for 
a  physician  consultation,  diagnostic 
mammogram  and/or  other  diagnostic 
procedures  reimbursed  by  the  program 
(see  "(b)"  below). 

(b)  Among  asymptomatic  women  ages 
40-49  who  are  screened  for  the  first 
time  by  the  program,  priority  should  be 
given  to  those  who  have  a  personal 
history  of  breast  cancer  or  a  first-degree 
relative  with  pre-menopausal  breast 
cancer. 

(2)  For  diagnostic  services  following 
an  abnormal  screening  result, 
cooperative  agreement  funds  may  be 


expended  for  additional  mammogram 
views,  fine-needle  aspiration, 
ultrasound,  and  office  visits'  for 
evaluation  of  abnormal  clinical  breast 
examinations. 

a.  Provide  priority  for  screening, 
referral,  tracking,  and  foUow-up  services 
to  women  who  are  uninsured  or  under- 
insured.  (Section  1504(a)  of  the  PHS 
Act,  as  amended.) 

An  award  may  not  be  made  under  this 
annoimcement  imless  the  State/ 
territory/tribe  involved  agrees  to  give 
pri6rity  to  the  provision  of  screening, 
follow-up,  and  referral  services  to 
women  who  are  imderserved  and  low- 
income. 

b.  Establish  breast  and  cervical  cancer 
screening  services  throughout  the  State/ 
territory/tribe.  (Section  1504(c)(1)  of  the 
PHS  Act,  as  amended.) 

Funds  may  not  be  awarded  under  this 
announcement,  unless  the  State/ 
territory/tribe  involved  agrees  that 
services  and  activities  will  be  made 
available  throughout  the  State/territory/ 
tribe,  including  availability  to  members 
of  any  Indian  tribe  or  tribal  organization 
(as  such  terms  are  defined  in  Section  4 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act). 

c.  Provide  allowances  for  items  and 
services  reimbursed  under  other 
programs.  (Section  1504(d)(1)  and  (2)  of 
the  PHS  Act,  as  amended.) 

Funds  may  not  be  awarded  under  this 
announcement,  unless  the  State/ 
territory/  tribe  involved  agrees  that 
funds  will  not  be  expended  to  make 
payment  for  any  item  or  service  that 
will  be  paid  or  can  reasonably  be  ' 
expected  to  be  paid  by: 

(1)  Any  State/ territory/tribe 
com{>ensation  program,  insurance 
policy,  or  Federal  or  State/territory/tribe 
health  benefits  program. 

(2)  An  entity  that  provides  health 
services  on  a  prepaid  basis. 

d.  Establish  a  schedule  of  fees/charges 
for  services.  (Section  1504(b)(1),  (2).  and 
(3)  of  the  PHS  Act,  as  amended.) 

Funds  may  not  be  awarded  under  this 
announcement  unless  the  State/ 
territory/tribe  involved  agrees  that  if 
charges  are  to  be  imposed  for  the 
provision  of  services  or  program 
activities,  the  fees/charges  for  allowable 
screening  and  follow-up  services  will 
be:  • 

(1)  Made  according  to  a  schedule  of 
fees  that  is  made  available  to  the  pubtic. 
(Section  1504(b)(1)  of  the  PHS  Act.  as 
amended.) 

(2)  Adjusted  to  reflect  the  income  of 
the  woman  screened.  (Section 
1504(b)(2)  of  the  PHS  Act,  as  amended.) 

(3)  Totally  waived  for  any  woman 
with  an  income  of  less  than  100  percent 
of  the  official  poverty  line  as  established 


by  the  Director  of  the  Office  of 
Management  and  Budget  and  revised  by 
the  Secretary  of  the  Department  of 
Health  and  Human  Services  in 
accordance  with  section  673(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981.  (Section  1504(b)(3)  of  the  PHS 
Act,  as  amended.) 

Additionally,  the  schedule  of  fees/ 
charges  should  not  exceed  the 
maximum  allowable  charges  established 
by  the  Medicare  Program  administered 
by  the  Health  Care  Financing 
Administration  (HCFA).  Fee/charge 
schedules  should  be  developed  in 
accordance  with  guidelines  described  in 
the  interim  final  rule  (42  CFR  parts  405 
and  534)  which  implements  Section  - 
4163  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  which  provides  limited  coverage 
for  screening  mammography  services. 

Cervical  Health: 

(1)  Women  who  are  18  years  and 
older,  with  an  intact  cervix,  are  eUgible 
for  an  annual  Pap  test  and  pelvic 
examination.  While  the  incidence  of 
precancerous  lesions  and  cancer  are 
higher  among  younger  women,  older 
women  have  higher  mortality  rates  and 
are  less  likely  to  be  screened  regularly. 
Hence,  programs  should  provide  a 
balanced  distribution  in  the  ages  of 
women  receiving  Pap  tests. 

The  follov«dng  exceptions  apply: 

(a)  After  a  woman  has  had  mree 
consecutive,  normal,  aimual 
examinations,  the  Pap  test  may  be 
performed  less  frequentiy  at  the 
discretion  of  her  health  care  provider. 

(b)  Women  who  have  had  a  total 
hysterectomy  that  was  performed  for 
cervical  neoplasia  are  eligible  to  receive 
Pap  screening. 

(M  Fjai  diagnostic  services  follov^ring 
an  abnormal  screening  result, 
cooperative  agreement  funds  may  be 
expended  for  colposcopy  and 
colposcopy-directed  biopsy. 

2.  Provide  appropriate  referrals  for 
medical  treatment  of  women  screened 
in  the  program  and  ensure,  to  the  extent 
practicable,  the  provision  of  appropriate 
diagnostic  and  treatment  services. 
(Section  1501(a)(2)  of  the  PHS  Act,  as 
amended.) 

A  system  for  providing  the 
appropriate  diagnostic  and  treatment 
services  for  women  whose  screening  test 
results  are  abnormal  or  suspicious  is  an 
essential  component  of  any 
comprehensive  breast  and  cervical 
cancer  early  detection  program.  Priority 
for  diagnostic  services  should  be  given 
to  women  participating  in  the  screening 
program  who  have  abnormal  screening 
results.  The  operational  plan  and  budget 
for  diagnostic  services  should  reflect  the 
projected  nujnber  of  women  to  be 
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screened  by  the  program  annually  and 
the  estimated  number  of  abnormal 
screenine  exams  expected. 

a.  Establish  and  maintain  a  system  for 
the  timely  and  appropriate  referral  and 
follow-up  of  women  with  abnormal  or 
suspicious  screenine  tests. 

Referral  systems  snould  include  the 
regular  updating  of  information  on  local 
resources  available  in  the  community  to 
which  health  care  providers  can  refer 
women  for  additional  diagnostic 
procedures  not  paid  for  by  the  program, 
as  well  as  treatment  services.  Health 
care  providers  should  assist  clients  in 
need  of  treatment  services  in  obtaining 
eligibility  for  public-supported  third 
party  reimbursement  programs. 

b.  Develop  and  implement  a  tracking 
system  for  women  screened  in  the  breast 
and  cervical  cancer  early  detection 
program.  (Section  1501('a)(6)  of  the  PHS 
Act.  as  amended.) 

Tracking  the  women  screened  is 
essential  to  ensure  that  those  who  have 
abnormal  results  receive  appropriate 
and  timely  follow-up  for  repeat 
screening,  diagnostic  procedures,  and 
treatment.  Tracking  also  includes 
•reminders  and  outreach  to  women  with 
normal  results  to  return  for  timely 
rescreening.  A  useful  tracking  system  is 
one  that  can  be  effectively  integrated 
into  the  State/territory/tribe  health  care 
delivery  system.  The  tracking  system 
should  provide  women  with  a  unique 
identification  number  to  document  the 
outcome  of  individual  screening  tests, 
regardless  of  the  screening  cycle  or  site. 
It  should  also  provide  information  on 
needed  follow-up.  Confidentiality  must 
be  assured. 

To  meet  the  intent  of  Pub.  L.  101-354 
in  ensuring  the  appropriate  follow-up  of 
women  with  abnormal  screening  results, 
the  State/territory/tribe  tracking  system 
must  include  information  on  screening 
location  (e.g.,  county,  city), 
demographic  characteristics  (e.g.,  race, 
date  of  birth),  and  screening  procedures 
and  results  (e.g.,  mammography.  Pap 
tests)  for  all  women  in  the  program.  For 
women  identified  with  abnormal 
screening  results,  information  on 
diagnostic  procedures  (e.g.,  colposcopy) 
and  diagnoses,  treatment  (e.g.,  date 
initiated),  and  stages  of  disease  must  be 
included. 

In  collaboration  with  CDC,  States/ 
territories/tribes  with  currently  funded 
comprehensive  programs  have  compiled 
a  list  of  some  of  the  information 
necessary  to  ensure  the  appropriate 
follow-up  of  women.  This  list  is 
available  for  the  use  of  States, 
territories,  and  tribes  awarded  new 
funding  under  this  announcement. 

3.  Develop  and  disseminate  public 
information,  education  and  outreach 


programs  for  the  early  detection  and 
control  of  breast  and  cervical  cancer. 
(Section  150l  (a)(3)  of  the  PHS  Act,  as 
amended.) 

Public  information,  education,  and 
outreach  include  the  systematic  design 
and  sustained  delivery  of  clear  and 
consistent  health  messages  to  women 
using  a  variety  of  methods  and  strategies 
that  contribute  to  the  etu-ly  detection  of 
breast  and  cervical  cancer.  Successful 
public  education  and  outreach  programs 
are  those  that  increase  women's 
knowledge,  and  ultimately  have  an 
impact  on  attitudes  and  screening 
behavior. 

Public  education  and  outreach 
activities  should  increase  the  number  of 
women  screened  especially  those  who 
are  identified  as  priority  populations  as 
defined  in  the  "Purpose"  section.  State/ 
territory/tribe  and  local  programs 
should  clearly  demonstrate,  through 
evaluation,  the  relationship  of  public 
education  and  outreach  strategies  to  the 
number  of  women  screened  through  the 
program. 

4.  Improve  the  education,  training, 
and  skills  of  health  professionals 
(including  allied  health  professionals) 
in  the  detection  and  control  of  breast 
and  cervical  cancer.  (Section  1501(a)(4) 
of  the  PHS  Act,  as  amended.) 

Health  care  providers  (including,  but 
not  limited  to,  primary  care  physicians, 
radiologists,  cytopathologists,  surgeons, 
gynecologists,  nurse  practitioners, 
physician's  assistants,  registered  nurses, 
radiologic  technologists,  health 
educators,  and  outreach  workers)  play  a 
key  role  in  assuring  that  women  are 
screened  at  appropriate  intervals,  that 
screening  tests  are  performed  optimally, 
and  that  women  with  abnormal  test 
results  receive  timely  and  appropriate 
diagnostic  follow-up  and  treatment. 
Professional  education  strategies  can  be 
focused  in  two  directions.  One  direction 
could  provide  direct  educational 
opportunities  to  those  health  care 
professionals  who  provide  breast  and 
cervical  cancer  screening.  A  second 
focus  is  to  develop  clinical  systems  of 
practice  that  promote  ongoing 
appropriate  screening. 

5.  Establish  mechanisms  through 
which  the  State/territory/tribe  can 
monitor  the  quality  of  screening 
(yocedures  for  breast  and  cervical 
cancer,  including  the  interpretation  of 
such  procedures.  (Section  1501(a)(5)  of 
the  PHS  Act.  as  amended.) 

Cooperative  agreement  funds  may  not 
be  awarded  (under  Section  1501  of  the 
PHS  Act.  as  amended.  Pub.  L.  101-354) 
unless  the  State/territory/tribe  involved 
agrees  to  assure  the  implementation  of 
quality  assurance  procedures  for 
mammography  and  cervical  cytology. 


(Section  1503(c)  and  (d)  of  the  PHS  Act, 
as  amended.) 

a.  Develop  and  implement  a  quality 
assurance  system  for  breast  cancer 
screening.  The  mammography  services 
provided  to  women  screened  in  the 
program  must  be  conducted  in 
accordance  with  the  following 
guidelines  issued  by  the  Secretary  of  the 
Department  of  Health  and  Human 
Services.  (Section  1503(e)  of  the  PHS 
Act.  as  amended): 

(1)  All  facilities  conducting 
mammography  screening  procedures 
funded  by  the  program  must  meet  the 
requirements  for  mammography  quality 
assurance  developed  by  the  Food  and 
Drug  Administration  (FDA). 

(2I  Radiologists  participating  in  the 
program  will  record  their  findings  using 
the  second  edition  American  College  of 
Radiology  (ACR)  Breast  Imaging 
Reporting  and  Data  System  (BI-RADS). 
The  BI-RADS'  reporting  categories  are 
as  follows: 

(1)  Negative;  (2)  Benign  finding;  (3) 
Probably  benign  finding — short  interval 
follow-up  suggested;  (4)  Suspicious 
finding;  (5)  Highly  suggestive  of 
malignancy;  (6)  Assessment  incomplete. 

(3)  A  report  of  the  results  of  a 
mammogram  performed  through  this 
program  will  be  placed  in  a  woman's 
permanent  medical  records  that  are 
maintained  by  her  health  care  provider. 

b.  Develop  and  implement  a  quality 
assurance  system  for  cervical  cancer 
screening.  The  laboratory  services 
provided  to  women  for  cytological 
screening  must  be  conducted  in 
accordance  with  the  following 
guidelines  issued  by  the  Secretary  of  the 
Department  of  Health  and  Human 
Services.  (Section  1503(e)  of  the  PHS 
Act.  as  amended): 

(1)  Facilities  will  meet  the  standards 
and  regulations  promulgated  by  the 
Health  Care  Financing  Administration 
(HCFA)  under  the  Clinical  Laboratory 
Improvement  Act  (CLIA)  of  1988. 

(2)  All  cervical  cytology  interpretation 
is  required  to  be  done  on  the  premises 
of  a  qualified  laboratory. 

(3)  A  report  of  the  results  of  a  Pap  test 
performed  through  this  program  will  be 
placed  in  the  woman's  permanent 
medical  records  that  are  maintained  by 
her  health  care  provider. 

(4)  Pathologists  participating  in  the 
program  will  record  their  Pap  test 
findings  using  the  Bethesda  System 
which  specifies  specimen  adequacy  and 
incorporates  these  categories: 

(1)  Within  Normal  Limits;  (2) 
Infection/ Inflammation/Reactive 
Changes;  (3)  Atypical  squamous  cells; 
(4)  Low  Grade  Squamous  Intra  epithelial 
Neoplasia  (SIL);  (5)  High  Grade  SIL;  (6) 
Squamous  Cell  Carcinoma;  (7)  Other. 
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6.  Establish  mechanisms  which 
enhance  the  State/territory/tribe  cancer 
surveillance  system  (i.e.,  the  Central 
Cancer  Registry  and  other  databases) 
and  facilitate  program  planning  and 
evaluation.  (Section  1501(a)(5))  of  the 
PHS  Act,  as  amended.) 

Monitoring  the  distribution  and 
determinants  of  breast  and  cervical 
cancer  incidence  and  mortality  is 
necessary  to  effectively  plan, 
implement,  and  evaluate  a 
comprehensive  early  detection  program. 
Linkages  with,  and  in  some  cases 
enhancements  of.  State/territory/tribe 
vital  statistics,  the  Central  Cancer 
Registry,  the  Behavioral  Risk  Factor 
Surveillance  System  and  other  State/ 
territory/tribe  and  local  surveys  are 
needed  to  evaluate  the  status  of  program 
process  (i.e.,  management,  professional 
education,  public  education  and 
outreach),  impact  (i.e.,  changes  in 
participant  screening  behavior  or 
screening  practices  of  providers)  and 
outcome  (i.e..  State/ territory/ tribe 
program  screening  data,  cancer  staging, 
morbidity,  mortality). 

a.  To  do  this,  surveillance  systems 
should  be  established  or  enhanced 
which  will: 

(1)  Collect  State/ territory/ tribal 
population-based  information  on  the 
demographics,  incidence,  staging  at 
diagnosis,  and  mortality  from  breast  and 
cervical  cancer. 

(2)  Identify  segments  of  the 
population  at  higher  risk  for  disease  and 
for  the  failure  to  be  screened. 

(3)  Identify  factors  contributing  to  the 
disease  burden,  such  as  behavioral  risk 
factors  and  limited  or  inequitable  access 
to  early  detection  and  treatment 
services. 

(4)  Monitor  the  number  and 
characteristics  of  women  screened  in 
the  program  and  the  outcome  of 
screening  by  analyzing  data  from  the 
State/territory/tribe  tracking  system. 

(5)  Monitor  screening  resources, 
including  the  number  of  available 
mammography  facilities,  cytology 
laboratories,  and  providers  of  cervical 
cancer  screening. 

(6)  When  appropriate,  develop 
linkages  between  the  above-mentioned 
data  bases. 

b.  Measuring  the  effectiveness  of 
program  activities  to  modify  the 
screening  behavior  of  women  (impact 
evaluation)  and  on  morbidity  and 
mortality  (outcome  evaluation)  is 
important  for  the  identification  of 
successful  intervention  strategies  for  the 
early  detection  of  breast  and  cervical 
cancer.  Equally  important  is  process 
evaluation  or  the  assessment  of  fectors 
that  contributed  to  the  successful  or 


unsuccessful  establishment  and 
implementation  of  program  activities. 

■fhe  design  of  eacn  program 
component  should  ensure  that  there  can 
be  meaningful  process,  impact,  and 
outcome  evaluation.  The  evaluation 
plan  should  assess  the  implementation 
and  effectiveness  of  each  program 
component.  At  a  minimum,  the 
evaluation  plan  should  identify  those 
program  activities  that  will  be 
evaluated,  the  process,  impact,  and 
outcome  indicators  to  be  measured,  how 
they  vtrill  be  measured,  the  proposed 
program  time-lines,  and  resources 
needed.  Activities  could  include: 

(1)  An  inventory  of  specific  services 
provided  and  a  systematic  description 
of  the  infrastructure  developed  with 
cooperative  agreement  funds; 

(2)  A  description  of  the  women  who 
received  services,  including  the  number 
of  women  and  demographic  information 
such  as  age,  race  and  ethnicity; 

(3)  An  assessment  of  the  referral 
system  including  the  number  of  women 
referred  for  diagnostic  and  treatment 
services,  number  who  received  these 
services,  and  the  capacity  of  the  system 
to  identify  community  resources  to 
assist  women  in  obtaining  access  to 
available  services; 

(4)  An  assessment  of  the  availability 
and  accessibility  of  breast  and  cervical 
cancer  screening  services  and  an 
estimation  of  the  number  of  uninsured 
women  by  age  and  racial/ethnic 
distribution  in  the  State/territory/tribe 
to  be  served  by  the  program; 

(5)  An  assessment  of  the  planning, 
development,  implementation,  and 
accomplishment  of  program  activities 
(e.g.,  goals,  objectives,  time  lines, 
recruiting,  hiring,  and  retaining  staff; 
training  staff;  establishing  and 
maintaining  contracts  with  provider 
agencies,  and  assuring  the  quality  of 
contractor  performance); 

(6)  An  assessment  of  changes  in 
participant  arid  provider  knowledge, 
attitudes,  behaviors,  and  practices 
related  to  screening  for  breast  and 
cervical  cancer; 

(7)  An  assessment  of  the  quality  of 
screening  tests  provided  by  the  program. 

7.  Ensure  the  coordination  of  services 
and  program  activities  with  other 
similar  programs  and  establish  a  broad- 
based  council  to  advise  and  support  the 
program.  (Section  1504(e)  of  the  PHS 
Act,  as  amended.) 

Coordination  with  other  similar 
programs  maximizes  the  availability  of 
services  and  program  activities, 
promotes  consistency  in  screening 
procedures  and  educational  messages, 
and  reduces  duplication.  An  award  may 
not  be  made  under  this  program 
announcement  unless  the  State/ 


territory/tribe  agrees  that  the  services 
and  activities  provided  in  this  program 
are  coordinated  with  other  Federal, 
State/territory /tribe,  and  local  breast 
and  cervical  cancer  early  detection 
programs  through  the  development  of 
collaborative  partnerships.  (Section 
1504(e)  of  Jhe  PHS  Act.  as  amended.) 

The  success  of  a  comprehensive 
breast  and  cervical  cancer  early 
detection  program  is  improved  by 
broad-based  support  in  the  community 
and  active  public  and  private  sector 
involvement.  Partnership  development 
with  a  broad  range  of  stakeholders, 
including  consumers,  brings  valuable 
knowledge,  skills,  and  financial 
resources  to  the  program,  and  provides 
access  to,  and  information  about, 
populations  of  women  who  have  been 
missed  by  traditional  screening  systems. 

Linkages  should  be  established  with 
federally  funded  programs  such  as  the 
Regional  Offices  of  the  National  Cancer 
Institute/Cancer  Information  Service 
(NCI/CIS),  the  Health  Resources  and 
Services  Administration  (HRSA) 
community/migrant  health  centers,  Title 
X  Family  Planning  programs.  State 
Offices  for  Aging  and  Minority  Health, 
the  Indian  HealA  Service  (IHS)  and  the 
Medicare  Program  of  the  Health  Care 
Financing  Administration  (HCFA). 

Linkages  and  active  collaboration  are 
strongly  encouraged  with  private  sector 
organizations  such  as  the  American 
Cancer  Society  (ACS),  the  Young 
Women's  Christian  Association 
(YWCA),  the  Susan  G.  Komen  Breast 
Cancer  Foundation,  the  National  Breast 
Cancer  Coahtion  (NBCC),  the  National 
Alliance  of  Breast  Cancer  Organizations 
(NABCO),  the  American  Association  of 
Retired  Persons  (AARP),  professional 
organizations,  private  physicians, 
survivors  of  breast  and  cervical  cancer, 
local  women's  support  groups, 
community  leaders,  managed  care 
organizations,  and  other  agencies  and 
businesses  in  the  community  that 
provide  health  care  and  related  support 
services  to  women. 

8.  Develop  an  operational  and 
management  plan  for  the 
implementation  of  a  comprehensive 
breast  and  cervical  cancer  screening 
program. 

The  success  of  a  comprehensive 
breast  and  cervical  cancer  eariy 
detection  program  is  increased  by  the 
existence  of  a  comprehensive, 
integrated,  and  realistic  plan  to  address 
these  diseases  among  all  women,  with 
emphasis  given  to  women  identified  as 
priority  populations  under  the 
"Purpose"  section.  All  program 
components  of  the  comprehensive 
program  should  be  addressed. 
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A  comprehensive  breast  and  cervical 
cancer  screening  operational  plan 
should  relate  to  the  State/territory/tribe 
Year  2000  Objectives  and  to  the  State/ 
territory/tribe  Cancer  Control  Plan.  The 
operational  and  management  plan 
should  also  reflect  the  development  of 
qualified  and  diverse  technical, 
program,  and  administrative  staff, 
appropriate  organizational  relationships 
including  lines  of  authority,  adequate 
internal  and  external  communication 
systems,  and  a  system  for  sound  fiscal 
management. 

9.  Representation  or  attendance  at 
CDC  sponsored  trainings,  meetings,  site 
visits,  and  conferences. 

B.  CDC  Activities 

1 .  Convene  a  workshop  of  the  funded 
programs  every  one  to  two  years  for 
information-sharing  and  problpm- 
solving  and  hold  a  Program  Director's 
meeting  twice  a  year. 

2.  Provide  funded  States/territories/ 
tribes  with  ongoing  consultation  and 
technical  assistance  to  plan,  implement, 
and  evaluate  each  component  of  the 
comprehensive  program  as  described 
under  Recipient  Activities  above. 
Consultation  and  technical  assistance 
will  be  provided  in  the  following  areas: 

a.  Interpretation  of  current  scientific 
literature  related  to  the  early  detection 
of  breast  and  cervical  cancer; 

b.  Practical  application  of  Pub.  L. 
101-354,  including  amendments  to  the 
law; 

c.  Nationally  recognized  clinical  and 
quality  assurance  guidelines  for  the 
assessment  and  diagnosis  of  breast  and 
cervical  cancer; 

d.  Design  and  implementation  of  each 
program  component  (screening,  referral, 
tracking,  and  follow-up;  public 
education  and  outreach:  professional 
education;  collaborative  partnerships; 
quality  assurance:  surveillance;  and 
evaluation); 

e.  Evaluation  of  each  program 
component  (process,  impact,  and 
outcome)  through  the  analysis  and 
interpretation  of  program  outcomes, 
screening  data,  and  surveillance  data; 

f.  Overall  operational  planning  and 
program  management. 

3.  E»rovide  two  training  opportunities 
and  a  video  teleconference  with  self- 
study  educational  packets  on  selected 
topics  to  State,  territorial,  and  tribal 
program  staff  through  the  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  Division  of 
Cancer  Prevention  and  Control's 
(DCPC's)  National  Training  Center. 

4.  Conduct  site  visits  to  assess 
program  progress  and  mutually  resolve 
problems,  as  needed,  and/or  coordinate 
reverse  site  visits  to  CDC  in  Atlanta.  GA. 
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5.  At  the  request  of  the  applicant,  and 
if  available,  assign  Federal  personnel  to 
a  project  in  lieu  of  a  portion  of  the 
financial  assistance.  (Section  1507(b)  of 
the  PHS  Act,  as  amended.) 

Technical  Reporting  Requirements 

Semiannual  progress  reports  are 
required  and  must  be  submitted  no  later 
than  30  days  after  each  semiannual 
reporting  period.  The  semiannual 
progress  reports  must  summarize  the 
following:  (1)  Major  accomplishments 
including  information  on  women 
screened;  (2)  prrblems  encountered  in 
program  implementation;  and  (3)  efforts 
or  proposed  strategies  to  resolve 
problems.  The  final  progress  report  is 
required  no  later  than  90  days  after  the 
end  of  the  project  period.  All 
manuscripts  published  as  a  result  of  the 
work  supported  in  part  or  whole  by  the 
cooperative  agreement  will  be  submitted 
with  the  progress  reports. 

An  annual  financial  status  report 
(FSR)  must  be  submitted  no  later  than 
90  days  after  the  end  of  each  budget 
period.  The  final  financial  status  report 
is  due  no  later  than  90  days  after  the  end 
of  the  project  period. 

An  original  and  two  copies  of  all 
reports  should  be  submitted  to  the 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  CDC. 

Application  Content 

All  applicants  must  develop  their 
applications  in  accordance  with 
information  contained  in  this  program 
axmouncement  and  the  instructions 
below.  Applications  should  not  exceed 
100  pages  including  budget  and 
justification;  this  does  not  include 
appendices. 

1.  Executive  Sunimary 

The  applicant  should  provide  a  clear, 
concise  one  or  two  page  written 
summary  to  include:  (1)  The  need  for 
the  program;  (2)  the  major  objectives 
and  activities  of  the  proposed 
comprehensive  breast  and  cervical 
cancer  early  detection  program;  (3)  the 
requested  amount  of  Federal  funding: 
and  (4)  capability  to  implement  the 
program. 

2.  Background  and  Need 

The  applicant  should  describe: 

a.  The  disease  burden  by  age  and 
race/ethnicity:  (1)  The  State/territory/ 
tribe  breast  and  cervical  cancer  age- 
adjusted  mortality  rates  averaged  over 
five  years  and  their  ranking  nationally, 
(2)  the  incidence  rates  for  these  diseases 
(where  available); 

b.  Total  number  of  women  in  the 
State/territory/  tribe,  including  those 


women  who  are  uninsured,  by  age  and 
racial/ethnic  distribution; 

c.  Unmet  screening  and  rescreening 
needs  of  uninsured  and  underinsured 
women  (where  available); 

d.  Barriers  to  early  detection 
screening  services; 

e.  State/territory/tribe's  relevant 
experiences  in  the  development  and 
implementation  of  a  breast  and  cervical 
cancer  early  detection  program. 

3.  Implementation  Plan 

The  applicant  should: 

a.  Propose  measurable,  time-phased, 
and  realistic  objectives  for:  (1)  The 
overall  program,  and  (2)  specific 
program  components  as  described  under 
the  "Recipient  Activities"  section, 
including  a  projection  of  the  number  of 
women  to  be  screened  by  age,  racial  and 
ethnic  groups,  and  areas  or  locality  in 
the  State/territory/tribe.  (Section 
1505(2)  of  the  PHS  Act,  as  amended.) 

b.  Describe  the  State/territory/tribe's: 
(1)  Health  care  delivery  system;  (2) 
proposed  State/  territorial/tribal 
screening  system;  (3)  proposed  follow- 
up  and  referral  system  for  women 
requiring  diagnostic  procedures  and 
medical  treatment  not  provided  by  the 
program;  and  (4)  proposed  tracking 
system  for  women  screened  and 
rescreened  by  the  program.  (Section 
1501(a)  (1)  and  (2)  of  die  PHS  Act.  as 
amended.) 

c.  Proposed  specific  outreach 
strategies  to  reach  women  who  are 
identified  as  priority  populations  as 
defined  under  the  "Purpose"  section. 
(Section  1504  (a)  of  the  PHS  Act,  as 
amended.) 

d.  Document  available  resources  in 
the  State/territory/tribe  for  the  payment 
or  reimbursement  of  breast  and  cervical 
cancer  screening,  including  the 
Medicaid  Program.  [Section  1504  (d)  of 
the  PHS  Act,  as  amended.) 

e.  Describe,  in  detail,  the  current  or 
proposed:  (1)  Professional  education;  (2) 
public  education  and  outreach 
activities;  and  (3)  and  surveillance 
activities  for  breast  and  cervical  control. 
(Section  1501(a)(3),  (4),  (5),  and  (6)  of 
the  PHS  Act,  as  amended.)  Information 
provided  should  include  program 
objectives,  proposed  activities  and 
evaluation. 

f.  Describe  the  ability  to  establish  a 
screening  program  that  meets  FDA 
regulations  for  mammography 
screening;  uses  the  American  College  of 
Radiology  Breast  Imaging  Reporting  and 
Data  System  (BI-RADS);  and  meet  the 
standards  and  regulations  of  the  Clinical 
Laboratory  Improvement  Act  (CLIA)  for 
cervical  cancer  screening. 

g.  Provide  a  projected  timetable  for 
program  implementation  that  displays 


dates  for  the  accomplishment  of  specific 
proposed  activities. 

h.  Describe  process  and  outcome 
evaluation  strategies  for  each  program 
component,  including  how  the 
information  will  be  use  1  to  plan, 
develop,  and  manage  the  program  on  an 
ongoing  basis.  (Section  1501  (a)(6)  of  the 
PHS  Act,  as  amended.) 

i.  Describe  how  the  State/territory/ 
tribe  will  assure  that  funds  will  be  used 
in  a  cost-effective  manner.  (Section  1505 
(4)  of  the  PHS  Act.  as  amended.) 

4.  Collaborative  Partnership  and 
Community  Involvement 

The  applicant  should  describe: 

a.  How  the  program  will  develop 
linkages  and  coordinate  with  other 
Federal,  State,  and  local  programs, 
voluntary  and  professional 
organizations,  private  physicians,  and 
mammography  facilities  and  other 
groups,  agencies,  and  businesses  in  the 
community  that  provide  health  care  and 
related  support  services  to  women. 
(Section  1504(e)  of  die  PHS  Act,  as 
amended.) 

b.  The  current  or  proposed  broad- 
based  council  that  will  advise  and 
support  the  breast  and  cervical  cancer 
early  detection  program,  including  the 
identification  of  ciurent  members  or 
proposed  representatives,  their  charge, 
and  their  proposed  roles  and 
responsibilities.  Specific  subcommittees 
of  the  council  should  be  described  (e.g., 
clinical  services,  public  education  and 
outreach,  and  professional  education). 

5.  Management  and  Organizational 
Structure 

The  applicant  should  submit  a 
description  of  the  structure  to  ensure 
the  implementation  of  a  breast  and 
cervical  cancer  program  that  describes 
the  development  of  qualified  and 
diverse  technical,  program,  and 
administrative  staff,  organizational 
relationships  including  lines  of 
authority,  internal  and  external 
communication  systems,  and  a  system 
for  sound  fiscal  management.  The 
information  should  also  include  the 
following: 

a.  Provide  a  copy  of  the  organizational 
chart  indicating  the  placement  of  the 
proposed  program  in  the  department/ 
organization. 

D.  Document  available  resources  in 
the  State/territory/tribe  for  the  payment 
or  reimbursement  of  breast  and  cervical 
cancer  screening,  including  the 
Medicaid  and  Medicare  Programs. 
(Section  1504  (d)  of  Uie  PHS  Act.  as 
amended.) 

c.  Submit  the  proposed  schedule  of 
fees  and  charges  for  breast  and  cervical 
cancer  screening  and  diagnostic 


services,  consistent  with  maximum 
Medicare  reimbursement  rates,  and 
include  a  description  of  its  use  in  the 
program.  In  States/territories/tribes 
where  there  are  multiple  Medicare  rates 
and  a  single  reimbursement  rate  is  being 
proposed,  the  applicant  must  provide 
justification  for  approval.  (Section  1504 
(b)  of  the  PHS  Act,  as  amended.) 

d.  Letters  of  support  (dated  within  the 
last  three  months)  bom  key  partners, 
participants,  and  community  leaders 
should  be  included  in  the  application. 

6.  Capability  for  Program 
Implementation 

The  applicant  should  describe 
proposed  activities  as  measured  by: 

(a)  Accomplishments  of  an  existing 
breast  and  cervical  cancer  early 
detection  program  funded  by  CDC  or 
relevant  past  experiences  funded  by 
other  sources: 

(1)  States  CurrenUy  Receiving  dX: 
Comprehensive  Funds: 

Accomplishments  in  establishing  a 
comprehensive  breast  and  cervical 
cancer  early  detection  program, 
including  the  total  number,  age  and 
racial/ethnic  distribution  of  women 
screened;  percent  of  abnormal  findings 
by  age  and  race/ethnicity;  rate  of 
cancers  identified  by  age;  follow-up 
time  between  screening  and  diagnosis 
and  between  diagnosis  and  treatment 
initiation;  and,  percent  of  women  who 
are  routinely  rescreened  by  the  program. 

Accomplishments  in  establishing  an 
infrastructure  to  support  a  breast  and 
cervical  cancer  screening  program  and 
in  resolving  program  challenges,  such  as 
mammography  screening  for  women  50 
years  and  older,  the  timely  follow-up  of 
women  with  abnormal  screening  and 
diagnostic  results,  or  the  use  of  the  ACR 
Lexicon  final  reporting  categories  by 
radiologists  to  report  mammogram 
results. 

(2)  Territories/Tribes  Currently 
Receiving  CDC  Capacity  Building 
Funds: 

Accomplishments  in  establishing  a 
comprehensive  infrastructure  to  support 
a  breast  and  cervical  Qancer  screening 
program  including  screening,  referral, 
tracking,  and  follow-up,  public 
education  and  outreach,  professional 
education,  quality  assurance, 
surveillance,  and  partnership  activities. 

(3)  Territories/Tribes  Not  Currently 
Receiving  CDC  Breast  and  Cervical 
Cancer  Funds: 

Relevant  past  experiences  of  the 
applicant  in  conducting  screening, 
referral,  tracking,  and  follow-up,  public 
education  and  outreach,  professional 
education,  quafity  assurance, 
surveillance,  partnership  activities  for 


cancer  control,  chronic  disease  control 
or  other  relevant  areas. 

7.  Source  Data  for  Matching 
Requirement 

Identify  and  describe: 

a.  Maintenance  of  Effort  (MOE) — The 
average  amount  of  non-Federal  dollars 
expended  for  breast  and  cervical  cancer 
programs  and  activities  made  by  a  State/ 
territory/tribe  for  the  two  year  period 
preceding  the  first  Federal  fiscal  year  of 
the  program  funding  for  breast  and 
cervical  cancer  eariy  detection 
activities.  This  amount  will  be  used  to 
establish  the  maintenance  of  effort 
baseline  for  current  and  future  match 
requirements; 

b.  State/territory/tribe  allowable 
sources  of  matching  funds  for  the 
program  and  the  estimated  amounts 
from  each; 

c.  Procedures  for  documenting  the 
value  of  non-cash  matrhing  funds; 

d.  Procedures  for  documenting  the 
actual  amount  of  match  received. 

8.  Budget  with  Justification 

Provide  a  detailed  budget  request  and 
complete  line  item  justification  (for  both 
Federal  and  non-Federal  funds)  of  all 
proposed  operating  expenses  consistent 
with  the  program  activities  described  in 
this  announcement.  Not  less  than  60 
percent  of  Federal  funds  will  be 
expended  for  screening,  tracking,  and 
follow-up  services.  Not  more  than  10 
percent  of  Federal  funds  will  be 
expended  for  administrative  expenses. 

The  applicant  should  submit  a  chart 
showing  the  expected  funding  levels 
and  the  number  of  women  to  be 
screened  by  mammography  and  Pap 
tests  by  contract,  county,  or  locality  in 
the  State/territory/tribe. 

Evahiation  Criteria  (Total  100  Points) 

Applications  will  be  reviewed  and 

evaluated  according  to  the  following 

criteria: 
1.  Background  and  Need  (5  points) 
The  extent  of  the  disease  burden  and 

the  need  among  the  priority  populations 

as  measured  by: 

(a)  The  State/teiritorial/tribal  breast 
and  cervical  cancer  age-adjusted 
mortality  rates  averaged  more  than  five 
years  and  ranking  nationally; 

(b)  The  disease  burden,  including  the 
incidence  rates  of  breast  and  cervical 
cancer  by  age,  race  and  ethnicity  (where 
available); 

(c)  The  number  of  uninsured  women 
by  race/ethnicity  who  are  18-49  years, 
50-64  years,  and  the  number  of  women 
eligible  for  Medicare; 

(d)  The  unmet  screening  needs  of 
uninsured  and  under-insured  women; 
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(e)  Existing  access  and  barriers  to 
early  detection  services,  (e.g.,  social, 
financial,  geographic). 

2.  Implementation  Plan  (60  points) 
The  degree  of  compfehensiveness  and 

quality  of  the  Operational  Plan  in 
relation  to: 

a.  The  number  of  women  projected  for 
screening,  quality  of  screening,  re- 
screening,  and  surveillance  programs, 
and  compliance  with  Federal 
requirements  (i.e.,  screening  guidelines, 
FDA  mammography  certification 
requirements,  BI-RAD  reporting,  and 
CUA  regulations).  (20  Points). 

b.  The  extent  to  which  proposed 
public  education  activities  appear  likely 
to  increase  the  number  of  women 
screened,  especially  women  identified 
in  priority  populations  (see  "Purpose"). 
(15  Points) 

c.  The  extent  to  which  proposed 
professional  education  activities 
provide  training  options  and 
educational  opportunities  to  improve 
the  quality  of  care  of  women.  (15  Points) 

d.  The  extent  to  which  proposed 
surveillance  and  evaluation  appears  to 
use  reliable  data  and  program  results  to 
measure  program  effectiveness  and  to 
fiacilitate  program  planning, 
development,  and  implementation,  and 
to  enhance  program  goals  and 
objectives.  (10  Points) 

3.  Collaborative  Partnerships  and 
Community  Involvement  (15  points) 

The  feasibility  and  extent  of  the 
applicant's  proposal  to  develop 
collaborative  partnerships  with  other 
Federal,  State  and  local  programs, 
territories,  tribes  and  voluntary, 
professional,  and  private-sector 
agencies,  and  to  establish  and  maintain 
a  broad-based  council  of  partners  at 
State,  territory,  tribe  and  local  levels. 

4.  Management  and  Organizational 
Structure  (10  points) 

The  feasibility  and  appropriateness  of 
the  applicant's  management  plan  that 
describes  the  development  of  qualified 
and  diverse  technical,  program,  and 
administrative  staff,  organizational 
relationships  including  lines  of 
authority,  internal  and  external 
communication  systems,  and  a  system 
for  soiuid  fiscal  management. 

5.  Capability  for  Program 
Implementation  (10  points) 

The  extent  to  which  the  applicant 
appears  likely  to  be  successful  in 
implementing  the  proposed  activities  as 
measured  by: 

a.  Accomplishments  by 
comprehensive-funded  States  in 
implementing  a  breast  and  cervical 
cancer  early  detection  program  as 
required  through  previous  funding 
agreements. 


b.  Accomplishments  by  capacity- 
funded  States  in  establishing  a 
comprehensive  public  health 
infrastructure  to  support  a  breast  and 
cervical  cancer  early  detection  program. 

c.  Relevant  past  experiences  of 
unfunded  applicants  in  conducting 
breast  and  cervical  cancer  early 
detection  programs. 

6.  Budget  and  )ustification  (Not 
Weighted) 

The  extent  to  which  the  proposed 
budget  is  adequately  justified, 
reasonable,  and  consistent  with  this 
program  announcement. 

Non-competing  Continuation 
Application  Content 

In  compliance  with  45  CFR  74.51(d) 
and  92.10(b)(4),  as  applicable,  non- 
competing  continuation  applications 
submitted  within  the  project  period 
need  only  include: 

A.  A  brief  progress  report  describing 
the  accomplishments  of  the  previous 
budget  period. 

B.  Any  new  or  significantly  revised 
items  or  information  (objectives,  scope 
of  activities,  operational  methods, 
evaluation,  etc.)  not  included  in  the  01 
Year  application. 

C.  An  annual  budget  and  justification. 
Existing  budget  items  that  are 
unchanged  from  the  previous  budget 
period  do  not  need  rejustification. 
Simply  list  the  items  in  the  budget  and 
indicate  that  they  are  continuation 
items.  Sup{>orting  justification  should 
be  provided  where  appropriate. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  This  order  sets  up  a 
system  for  State/territory/tribe  and  local 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  expected 
announcements  of  cooperative 
agreement  funds  and  receive  any 
necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
State.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  Indian 
territories  are  strongly  encouraged  to 
request  tribal  government  review  of  the 
proposed  application.  If  tribal 
governments  have  any  tribal  process 
recommendations  or  if  SPOCs  have  any 
State  process  recommendations  on 
applications  submitted  to  CDC,  they 
should  reference  this  Aimouncement 
Number  718  and  forward 


recommendations  to  Sharron  P.  Onim, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Room  305, 
Mailstop  E-18.  Atlanta,  GA  30305,  no 
later  than  60  days  after  the  application 
deadline  date.  The  Program 
Announcement  Number  and  Program 
Title  should  be  referenced  on  the 
document.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
the  State  or  tribal  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.919. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  which  involve  the  collection 
of  information  bom  ten  or  more 
individuals  and  funded  by  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
completed  application  Form  PHS-5161- 
1  (OMB  Number  0937-0189)  must  be 
submitted  to  Sharron  P.  Orum,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  305. 
Mailstop  E-18,  Atlanta.  GA  30305  on  or 
before  May  9,  1997. 

1.  Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  stated 
deadline  date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  frtim  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.,  above,  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
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competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information,  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number.  Please 
refer  to  Announcement  #718.  You  will 
receive  a  complete  program  def-  cription, 
information  on  application  procedures 
and  application  forms,  ff  you  have 
questions  after  r3viewing  the  contents  of 
all  the  documents,  business 
management  technical  assistance  may 
be  obtained  from  Gladys  T.  Gissentanna, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314. 
Mailstop  E-18,  Atlanta,  GA  30305, 
telephone  (404)  842-6801,  fax  (404) 
842-6513.  Programmatic  technical 
assistance  may  be  obtained  frnm  Kevin 
Brady,  MPH,  Assistant  Branch  Chief, 
Program  Services  Branch,  Division  of 
Cancer  Prevention  and  Control,  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE..  Mailstop  K- 
57,  Atlanta,  GA  30341-3724,  telephone 
(404)  488-4343,  fax  (404)  488-4727. 
You  may  also  obtain  this 
announcement,  and  other  CDC 
announcements,  from  one  of  two 
Internet  sites  on  the  actual  publication 
date:  CE)C's  homepage  at  http:// 
%vww.cdc.gov  or  the  Government 
Printing  Office  homepage  (including 
free  on-line  access  to  the  Federal 
Register  at  http://www.access.gpo.gov). 

Please  refer  to  Announcement 
Nimiber  718  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  "Introduction"  section 
through  the  Superintendent  of 
IDociunents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  512-1800. 


Dated:  March  5, 1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(PR  Doc.  97-5956  Filed  3-10-97;  8:45  am) 
BUJJNQ  CODE  416»-1t-^ 


Current  Status  of  ttte  Vessel  Sanitation 
Program  and  Experience  to  Date  With 
Program  Operations — Public  Meeting 

The  National  Center  for 
Enviroimiental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  meeting. 

Name:  Current  Status  of  the  Vessel 
Sanitation  Program  (VSP)  and 
Experience  to  Date  with  Program 
Operations — Public  meeting  between 
dXl  and  the  cruise  ship  industry, 
private  sanitation  consultants,  and  other 
interested  parties. 

Time  and  Date:  9  a.m.-12  noon, 
Thursday,  April  3. 1997. 

Place:  Port  of  Miami,  Terminal  #10, 
Miami,  Florida  33132.  For  directions 
call  305/536-4307,  or  fax  305/536-4528. 

Status:  Open  to  the  public  for 
participation,  comment,  and 
observation,  limited  only  by  the  space 
available.  The  meeting  room 
accommodates  approximately  400 
people. 

Purpose:  To  discuss  current  status  of 
the  VSP  and  experience  to  date  with 
program  operations. 

Matters  to  be  Discussed:  During  the 
past  10  years,  as  part  of  the  revised  VSP, 
CDC  has  conducted  a  series  of  public 
meetings  with  members  of  the  cruise 
ship  industry,  private  sanitation 
consultants,  and  other  interested 
parties.  This  meeting  is  a  continuation 
of  that  series  of  public  meetings.  Some 
of  the  topics  to  be  discussed  at  this 
meeting  include  the  finalization  of 
CDC's  "Final  Recommended 
Shipbuilding  Construction  Guidelines 
for  Cruise  Vessels  Destined  to  Call  on 
U.S.  Ports,"  the  finalization  of  "Interim 
Recommendations  to  Minimize 
Transmission  of  Legionnaires'  Disease 
fit>m  Whirlpool  Spas  on  Cruise  Ships," 
revising  the  current  VSP  Operations 
Manual,  status  of  development  of  a  VSP 

Annual  Burden  Estiuates 


Hazard  Analysis  Critical  Control  Point 
training  seminar  and  future  plans  for 
program  direction. 

For  a  period  of  15  days  following  the 
meeting,  through  April  18, 1997,  the 
official  record  of  the  meeting  will 
remain  open  so  that  additional  material 
or  comments  may  be  submitted  to  be 
made  part  of  the  record  of  the  meeting. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Dan  Harper,  Program  Manager,  VSP, 
Special  Programs  Group  (F29),  NCEH, 
CDC,  4770  Buford  Highway,  NE. 
Atianta,  Geoi^  30341-3724,  telephone 
770/488-3524. 

Dated:  March  5, 1997. 
Carolyii ).  RuMeD 

Director.  Management  Analynis  and  Services 
Office,  Centers  for  Disetue  Control  and 
Prevention  (CDC) 

[PR  Doc.  97-5960  Filed  3-10-97;  8:45  am) 
BIUJN6  COOC  41M-1S-P 


Administration  for  Children  and 
Families 

Sul>mi8sion  for  MAB  Review; 
Comment  Request 

Title:  Appfication  Requirements  or 
the  Low  Income  Home  Energy 
Assistance  Program  (LIHEAP)  and 
Detailed  Model  Plan  (submitted  every  3 
years.  Abbreviated  applications  to  be 
submitted  in  intervening  years.) 

OMB  No.:  0970-0075. 

Description:  This  information 
requirement  is  an  annnnl  activity  which 
is  required  by  law  for  the  receipt  of 
federal  block  giant  funds  under  the 
LIHEAP  statute.  By  law,  we  must  make 
this  model  plan  available  to  grantees.  It 
provides  grantees  an  optional 
management  tool  that  may  alleviate  the 
burden  of  preparing  additional 
information  to  complete  plans.  The 
detailed  mode  plan  is  to  be  filed  only 
once  every  three  years  or  sooner  if  major 
changes  are  made  to  grantee's  program. 
We  are  also  seeking  approval  for  a 
streamlined  application  to  be  used  in 
alternate  years. 

Respondents:  State,  Territories  and 
Tribal  Govts. 


Instrument 

Numtjer  of  re- 
spondents 

Numt)er  of  re- 
sponses per  re- 
spondent 

Average  burden 
hours  per  re- 
sponse 

Total  burden 
hours 

Detailed  mode)  plan 

Abb  model  otan  „ 

65 

115 

1 

1 

1 
.33 

65 
38 

Esttmaled  Total  Annual  Burden  Hours:  103. 
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Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Famihes.  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Service,  370  L'Enfant  Promenade,  S.W.. 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Dearance  Officer. 

OKW  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  pubUcation.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  follov»ring:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  Attn: 
Ms.  Wendy  Taylor. 

Dated:  March  5. 1997. 
BobSaifte. 

Acting  Reports  Qearance  Officer. 
(FR  Doc.  97-6000  Filed  3-10-97;  8:45  ami 

MLUNO  COOe  41«4-0V4I 


Food  and  Drug  Administration 

[Docket  No.  93fM)19q 

Padam  C.  Bansal;  Grant  of  Special 
Termination;  Final  Order  Terminating 
Debarment  • 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  granting  special 
termination  of  the  debarment  of  Dr. 
Padam  C.  Bansal,  9  Powelson  Lane, 
Bridgewater,  NJ  08807.  FDA  bases  this 
order  on  a  finding  that  Dr.  Bansal  has 
provided  substantial  assistance  in  the 
investigations  or  prosecutions  of 
offenses  relating  to  a  matter  under 
FDA's  jurisdiction,  and  that  special 
termination  of  Dr.  Bansal's  debarment 
serves  the  interest  of  justice  and  does 
not  threaten  the  integrity  pf  the  drug 
approval  process. 
EFFECTIVE  DATE:  March  11, 1997. 
ADDRESSES:  Comments  should  reference 
Docket  No.  93N-0190  and  be  sent  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATXX  CONTACT: 
Diane  SulUvan-Ford.  Center  for  Drug 


Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville.  MD  20855.  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  29,  1993 
(58  FR  62674).  Dr.  Padam  C.  Bansal.  the 
former  Director  of  Research  and 
Development  at  Par  Pharmaceutical,  Inc. 
(Par),  was  permanently  debarred  from 
providing  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application  under  sections 
306(c)(1)(B),  (c)(2)(A)(ii).  and  201(dd)  of 
the  act  (21  U.S.C.  335a(c)(l)(B). 
(c)(2)(A)(ii),  and  321(dd)).  The 
debarment  was  based  on  FDA's  finding 
that  Dr.  Bansal  was  convicted  of  a 
felony  under  Federal  law  for  conduct 
relating  to  the  development  or  approval 
of  any  drug  product,  or  otherwise 
relating  to  the  regulation  of  a  drug 
product  (section  306(a)(2)  of  the  act).  On 
December  29, 1993,  Dr.  Bansal  appUed 
for  special  termination  of  debarment, 
under  section  306(d)(4)  of  the  act,  as 
amended  by  the  Generic  Drug 
Enforcement  Act. 

Under  section  306(d)(4)(C)  and  (D)  of 
the  act,  FDA  may  limit  the  period  of 
debarment  of  a  permanently  debarred 
individual  if  the  agency  finds  that:  (1) 
The  debarred  individual  has  provided 
substantial  assistance  in  the 
investigation  or  prosecution  of  offenses 
described  in  subsections  (a)  or  (b)  of 
section  306  of  the  act  or  relating  to  a 
matter  under  FDA's  jurisdiction;  (2) 
termination  of  the  debarment  serves  the 
interest  of  justice;  and  (3)  termination  of 
the  debarment  does  not  threaten  the 
integrity  of  the  drug  approval  process. 
Special  termination  of  debarment  is 
discretionary  with  FDA. 

FDA  considers  a  determination  by  the 
Department  of  Justice  concerning  the 
substantial  assistance  of  a  debarred 
individual  conclusive  in  most  cases.  Dr. 
Bansal  fully  cooperated  with  the 
Department  of  Justice  investigations  and 
prosecutions  of  others  within  Par,  as 
substantiated  by  two  letters  received  by 
FDA  from  the  Maryland  U.S.  Attorney's 
Office.  Accordingly,  FDA  finds  that  Dr. 
Bansal  provided  substantial  assistance 
as  required  by  section  306(d)(4)(C)  of 
the  act. 

The  additional  requisite  showings, 
i.e.,  that  termination  of  debarment 
serves  the  interest  of  justice  and  poses 
no  threat  to  the  integrity  of  the  drug 
approval  process,  are  difficult  standards 
to  satisfy.  In  determining  whether  these 
have  been  met.  the  agency  weighs  the 
significance  of  all  favorable  and 
unfavorable  factors  in  light  of  the 
remedial,  public  health-related  purposes 
underlying  debarment.  Termination  of 


debarment  will  not  be  granted  unless, 
weighing  all  favorable  and  unfavorable 
information,  there  is  a  high  level  of 
assurance  that  the  conduct  that  formed 
the  basis  for  the  debarment  has  not 
recurred  and  will  not  recur,  and  that  the 
individual  will  not  otherwise  pose  a 
threat  to  the  integrity  of  the  drug 
approval  process. 

Based  on  a  thorough  analysis  of  the 
available  evidence.  Dr.  Padam  C.  Bansal 
has  demonstrated  that  termination  of  his 
debarment  serves  the  interest  of  justice 
and  will  not  pose  a  threat  to  the 
integrity  of  the  drug  approval  process. 

Under  section  306(d)(4)(D)  of  the  act, 
the  period  of  debarment  of  an 
individual  who  quaUfies  for  special 
termination  may  be  limited  to  less  than 
permanent  but  to  no  less  than  1  year.  Dr. 
Bansal's  period  of  debarment  has  lasted 
more  than  1  year.  Accordingly,  the 
Deputy  Commissioner  for  Operations, 
under  section  306(d)(4)  of  the  act  and 
under  authority  delegated  to  him  (21 
CFR  5.20).  finds  that  Dr.  Padam  C. 
Bansal's  application  for  special 
termination  of  debarment  should  be 
granted,  and  that  the  period  of 
debarment  should  terminate 
immediately,  thereby  allowing  him  to 
provide  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application.  The  Deputy 
Commissioner  for  Operations  further 
finds  that  because  the  agency  is  granting 
Dr.  Bainsal's  application,  an  informal 
hearing  under  section  306(d)(4)(C)  of  the 
act  is  uimecessary. 

As  a  result  of  the  foregoing  findings. 
Dr.  Padam  C.  Bansal's  debarment  is 
terminated,  effective  {insert  date  of 
publication  in  the  Federal  Register) 
(section  306(d)(4)(C)  and  (D)  of  the  act). 

Dated:  February  27. 1997. 
Michael  A.  Friedman. 
Deputy  Commissioner  for  Operations. 
[FR  Doc  97-5964  Filed  3-10-97;  8:45  ami 

BILUNG  COOE  4ia<M)1-F 


[Docket  No.  93N-02S2] 

AtuI  Shah;  Grant  of  Special 
Termination;  Final  Order  Terminating 
Detjarment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  granting  special 
termination  of  the  debarment  of  Dr.  Atul 
Shah,  20  Hampton  Hollow  Dr.. 
Perrineville,  NJ  08535.  FDA  bases  this 
order  on  a  finding  that  Dr.  Shah  has 
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provided  substantial  assistance  in  the 
investigations  or  prosecutions  of 
offenses  relating  to  a  matter  under 
FDA's  jurisdiction,  and  that  special 
termination  of  Ut.  Shah's  debarment 
serves  the  interest  of  justice  and  does 
not  threaten  the  integrity  of  the  drug 
approval  process. 
EFFECTIVE  DATE:  March  11,  1997. 
ADDRESSES:  Submit  vmtten  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Sullivan-Ford,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATKM:  In  a 
Federal  Register  notice  dated  December 
5,  1994  (59  FR  62399),  Dr.  Atul  Shah, 
the  former  Director  of  Analytical 
Research  and  Development  at  Par 
Pharmaceutical.  Inc.  (Par),  was 
permanently  debarred  fit)m  providing 
services  in  any  capacity  to  a  person  with 
an  approved  or  pending  drug  product 
application  (21  U.S.C.  335a(c)(l)(B)  and 
(c)(2)(A)(ii)  and  21  U.S.C.  321(dd)).  The 
debarment  was  based  on  FDA's  finding 
that  Dr.  Shah  was  convicted  of  a  felony 
under  Federal  law  for  conduct  relating 
to  the  development,  or  approval  of  any 
drug  product,  or  otherwise  relating  to 
the  regulation  of  a  drug  product  (21 
U.S.C.  335a(a)(2)).  On  March  30.  1995. 
Dr.  Shah  applied  for  special  termination 
of  debarment,  under  section  306(d)(4)  of 
the  act  (21  U.S.C.  335a(d)(4)),  as 
amended  by  the  Generic  Drug 
Enforcement  Act. 

Under  section  306(d)(4)(C)  and 
(d)(4)(D)  of  the  act,  FDA  may  limit  the 
period  of  debarment  of  a  permanently 
debarred  individual  if  the  agency  finds 
that:  (1)  The  debarred  individual  has 
provided  substantial  assistance  in  the 
investigation  or  prosecution  of  offenses 
descried  in  section  306(a)  or  (b)  of  the 
act  or  relating  to  a  matter  under  FDA's 
jurisdiction;  (2)  termination  of  the 
debarment  serves  the  interest  of  justice; 
and  (3)  termination  of  the  debarment 
does  not  threaten  the  integrity  of  the 
drug  approval  process.  Special 
termination  of  Dr.  Shah's  debarment  is 
discretionary  with  FDA. 

FDA  considers  a  determination  by  the 
E)epartment  of  Justice  concerning  the 
substantial  assistance  of  a  debarred 
individual  conclusive  in  most  '•'ises.  At 
Dr.  Shah's  sentencing,  the  Assistant  U.S. 
Attorney  prosecuting  Dr.  Shah. 


reconmiended  a  reduced  sentence  based 
on  Dr.  Shah's  "substantial  assistance"  to 
the  Government  in  its  investigation. 
Accordingly.  FDA  finds  that  Dr.  Shah 
provided  substantial  assistance  as 
required  by  section  306(d)(4)(C)  of  the 
act. 

The  additional  requisite  showings, 
i.e.,  that  termination  of  debarment 
serves  the  interest  of  justice  and  poses 
no  threat  to  the  integrity  of  the  drug 
approval  process,  are  difficult  standards 
to  satisfy.  In  determining  whether  these 
have  been  met.  the  agency  weighs  the 
significance  of  all  favorable  and 
unfavorable  factors  in  light  of  the 
remedial,  public  health-related  purposes 
underlying  debarment.  Termination  of 
debarment  will  not  be  granted  unless, 
weighing  all  favorable  and  unfavorable 
information,  there  is  a  high  level  of 
assurance  that  the  conduct  that  formed 
the  basis  for  the  debarment  has  not 
recurred  and  will  not  recur,  and  that  the 
individual  will  not  otherwise  pose  a 
threat  to  the  integrity  of  the  drug 
approval  process. 

Based  on  a  thorough  analysis  of  the 
available  evidence.  Dr.  Atul  Shah  has 
demonstrated  that  termination  of  his 
debarment  serves  the  interest  of  justice 
and  will  not  pose  a  threat  to  the 
integrity  of  the  drug  approval  process. 

Under  section  306(d)(4)(D)  of  the  act, 
the  period  of  debarment  of  an 
individual  who  qualifies  for  special 
termination  may  be  limited  to  less  than 
permanent  but  to  no  less  than  1  year.  Dr. 
Shah's  period  of  debarment,  which 
commenced  on  December  5, 1994.  has 
lasted  more  than  1  year.  Accordingly, 
the  Deputy  Commissioner  for 
Operations,  under  section  306(d)(4)  of 
the  act  and  under  authority  delegated  to 
him  (21  CFR  5.20),  finds  that  Dr.  Atul 
Shah's  application  for  special 
termination  of  debarment  should  be 
granted,  and  that  the  period  of 
debarment  should  terminate 
immediately,  thereby  allowing  him  to 
provide  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application.  The  Deputy 
Commissioner  for  Operations  further 
finds  that  because  the  agency  is  granting 
Dr.  Shah's  application,  an  informal 
hearing  under  section  306(d)(4)(C)  of  the 
act  is  unnecessary. 

As  a  result  of  the  foregoing  findings, 
E>r.  Atul  Shah's  debarment  is 
terminated,  effective^insert  date  of 
publication  in  the  Federal  Register)  (21 
U.S.C.  335a(d)(4)(C)  and  (d)(4)(D)). 

Dated:  February  27. 1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(FR  Etoc  97-6066  FUed  3-10-97;  8:45  am] 
BIUJNQ  COOE  4ie»^>1-F 


Health  Care  Rnancing  Admlnistntion 
[Document  identifier  HCFA  668-B] 

Agency  information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  the 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Post  Laboratory 
Survey  Questioimaire — Laboratory,  and 
Supporting  Regulation  42  CFR  section 
493;  Form  No.:  HCFA  668-B;  Use:  This 
form  will  allow  Laboratories  to  assess 
the  CLLA  survey  process  and  report  their 
satisfaction  with  the  survey  process. 
This  information  will  help  HCFA 
evaluate  the  survey  process  from  the 
laboratory's  prospective.  Frequency: 
Biennially;  Affected  Public:  Federal 
Government.  Business  or  other  for- 
profit.  Not-for-profit  institutions.  State, 
Local  or  Tribal  Govt.;  Number  of 
Respondents:  40.000;  Total  Annual 
Responses:  20.000;  Total  Annual  Hours: 
5,000. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
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Resouices.  Management  Analysis  and 
Planning  Staff.  Attention:  John  Rudolph. 
Room  C2-25-05.  7500  Security 
Boulevard,  Baltimore.  Maryland  21244- 
1850. 

Dated:  March  3. 1997. 
Edwin  |.  GUtzel. 

Director,  Management  Analysis  and  Planning 
Staff.  Office  of  Financial  and  Human 
Resources. 

(FR  Doc.  97-5921  Filed  3-10-97;  8:45  am) 
MLLMQCOOE  41X0-n-P 


[HCFA  3070  G-n 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  comphance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  the  necessity  and 
utiUty  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quahty.  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Revision  of  currently  approved 
collection:  Title  of  Information 
Collection:  Intermediate  Care  FaciUty 
for  the  Mentally  Retarded  or  Persons 
with  Related  Conditions  Survey  Report 
Form  and  Supporting  Regulations  42 
CFR  Sections  431.  435.  440.  442  and 
483.  Subpart  I;  Form  No.:  HCFA  3070 
G-I;  Use:  The  survey  form  and 
supporting  regulations  are  needed  to 
ensure  provider  compliance.  In  order  to 
participate  in  the  Medicaid  program  as 
an  Intermediate  Care  Facility  for  the 
Mentally  Retarded  (ICF/MRJ,  providers 
must  meet  Federal  standards.  The 
survey  report  form  is  used  to  record 
providers'  comphance  with  the 
individual  standard  and  repKirt  it  to  the 
Federal  Government.  Frequency: 
annually;  Affected  Public:  Business  or 
other  for-profit,  Not  for-profit 
institutions.  State,  Local  or  Tribal  Govt.; 
Number  of  Respondents:  .7200;  Total 


Annual  Responses:  ,7200;  Total  Annual 
Hours;  21.600. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperworlt 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov.  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch.  Attention:  AlUson  Eydt,  New 
Executive  Office  Building,  Room  10235. 
Washington,  D.C.  20503 

Dated:  February  28, 1997. 
Edwin  I.  Glatzel. 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
A  dm  inistration . 

|FR  Doc.  97-6063  Filed  3-10-97;  8:45  am) 
BILLMQ  C006  4120-03-^ 


Healtti  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  comphance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  35.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA)  will 
pubhsh  periodic  simimaries  of  proposed 
projects  being  developed  for  submission 
to  OMB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans,  call  the  HRSA  Reports  Clearance 
Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utihty:  (b)  ^le  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information 
technology. 

Proposed  Project  - 

Consortia  Development  for  Health 
Professions  Training  in  Community- 
Based  Settings — New — Consortia  which 
include  academic  institutions  and 
community-based  providers  have  been 
proposed  as  one  mechanism  for 
improving  collaboration  between  health 
professions  schools  and  communities, 
enabling  them  to  provide  relevant 
educational  experiences  and  facihtating 
meeting  education  and  workforce  goals. 
The  consortia  should  be  based  on  a 
formal  association  of  academic  health 
professions  training  schools  or  programs 
and  community-based  providers  (e.g., 
community/migrant  health  centers, 
managed  care  organizations)  involved, 
at  least,  in  part,  in  the  entry-level 
education  and/or  continuing  education 
of  health  professionals.  The  purposes  of 
this  project  are  (1)  to  prepare  an 
inventory  of  consortia  for  health 
professions  education,  (2)  to  examine 
the  characteristics  of  successful 
consortia,  and  (3)  to  examine  the  role 
that  consortia  play  in  assisting  health 
professions  schools  or  programs  to 
prepare  health  care  providers  for  the 
evolving  health  care  system. 

An  initial  survey  will  be  conducted 
by  mail  of  consortia  identified  through 
informal  conversations  with  key 
academic  representatives,  community- 
based  providers,  and  other 
knowledgeable  individuals,  and  a 
hterature  review.  The  initial  survey  will 
be  used  to  gather  information  that 
generally  describes  the  consortia, 
including  their  goals  and 
accomplishments.  Consortia 
respondents  will  also  be  asked  to 
identify  additional  consortia  that  should 
receive  the  initial  survey.  From  the 
information  gathered  in  the  initial 
survey,  20  consortia  will  be  selected  for 
additional  study  as  models  of  successful 
consortia,  based  on  criteria  established 
by  an  advisory  worltgroup. 

The  second  survey  will  consist  §f 
phone  interviews  with  up  to  20  of  the 
consortia  identified  as  successful 
models  ft'om  the  initial  stitvey.  These 
data  will  describe  the  characteristics  of 
successful  consortia  in  more  detail 
(leadership,  organizational  models, 
missions  and  goals,  financing 
arrangements,  facilitating  factors,  and 
barriers).  Data  will  also  be  collected  to 
determine  the  role  that  consortia  play  in 
assisting  health  professional  schools  to 
prepare  health  care  providers  for  the 
evolving  health  care  system.  The  burden 
estimates  are  as  follows: 


— — — _ 

Form  name 

No.  of  re- 
spondents 

Responses 
per  respond- 
ent 

Total  re- 
sponses 

Hours  per  re- 
sponse 

Total  burden 
hours 

Mail  survey  of  consortia 

200 
20 

1 

1 

200 
20 

.5 
2 

100 
40 

Telephone  follow-up  of  successful  models  

Total 

200 

1.1 

220 

.64 

140 

Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer.  Room 
14-36.  Parklawn  Building,  5600  Fishers 
Lane.  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  March  5, 1997. 
J.  Henry  Monies, 

Director,  Office  of  Policy  and  Information 
Coordination. 

[FR  Doc.  97-5966  Filed  3-10-97;  8:45  am] 
BILLING  CODE  4iaO-15-P 


National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Piu^uant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Center  for  Research  Resources 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Research  Centers  in  Minority 
Institutions. 

Date:  March  26.  1997. 

Time:  8:00  a.m. 

Place:  J.W.  Marriott  Hotel.  The  Dallas 
Room.  5150  Westheimer  Road.  Houston.  TX 
77056  (713)  961-1500. 

Contact  Person:  Dr.  Johii  Lymangrover, 
Scientific  Review  Administrator,  6705 
Rockledge  Drive.  MSC  7965,  Room  6018. 
Bethesda,  MD  20892-7965  (301)  435-0811. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imftosed  by  the  review  and  funding  cycle. 

'The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applicaUons  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.389,  Research  Centers  in 
Minority  Institutions,  National  Institutes  of 
Health,  HHS.) 

Dated:  March  5.  1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-«003  Filed  3-10-97;  8:45  am) 
BHJJNQ  CODE  4140-01-M 


National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notic^e 
is  hereby  given  of  the  following 
National  Center  for  Research  Resources 
Special  Emphasis  Panel  (SEP)  meeting: 

A/ameo/ SEP.- K-l  2. 

Dofe.June  17-18, 1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn  Bethesda,  Montgomery 
Room,  8120  Wisconsin  Avenue.  Bethesda, 
MD  20814  (301)  652-2000. 

Contact  Person:  Dr.  Jill  Carrington, 
Scientific  Review  Administrator,  6705 
Rocklege  Drive,  MSC  7965,  Room  6018, 
Bethesda,  MD  20892-7965  (301)  435-0811. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b{c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  prop>erty  such  as 
patentable  material  and  i>ersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.339,  Research  Centers  in 
Minority  Institutions,  National  InsUtutes  of 
Health,  HHS.) 

Dated:  March  5.  1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-6006  Filed  3-10-95;  8:45  am] 

BiLUNO  COOe  4140-01-M 


National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
advisory  committee  meeting  of  the 
National  Institute  of  General  Medical 
Sciences  Special  Emphasis  Panel: 

Committee  Name:  Cytokine  Regulation  of 
the  Host  Response  to  Injury  and  InCsction. 

Date:  March  24, 1997. 

Time:  4:00  p.m. — until  conclusion. 

pyoce.  Holiday  Iim,  North  Campus,  3600 
Plymouth  Road,  Ann  Arbor,  Michigan  48104. 

Contact  Person:  Bruce  K.  Wetzel.  Ph.D, 
Scientific  Review  Administrator.  NIGMS. 
Office  of  Scientific  Review.  45  Center  Drive. 


Room  2AS-19,  Bethesda,  MD  20892-6200, 
301-594-3907. 

Purpose:  To  review  and  evaluate  program 
project  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c}(6).  Tide  5  U.S.C. 
Applications  and  the  discussions  of  these 
could  reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  infonnation 
concerning  individual's  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
fkersonal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences:  93.862,  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  |MARC|;  and 
93.375,  Minority  Biomedical  Research 
Support  IMBRS].) 

Dated:  March  5. 1997. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  97-6004  Filed  3-10-97;  8:45  am] 
BNXMG  COOE  414O-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetir>gs 

Pursuant  tcWSection  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  TB  Research  Materials  and 
Vaccine  Testing  (Telephone  Conference  CalL) 

£>ate.  March  31. 1997. 

Tiine;  2:00  p.m. 

Place:  Teleconference,  6003  Executive 
Boulevard,  Solar  BIdg.,  Room  1A4,  Bethesda, 
MD  20892 1301 )  496-2550. 

Contact  Person:  Dr.  Madelon  Halula. 
Scientific  Review  Adm..  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4C16, 
Bethesda,  MD  20892  (301)  496-2550. 

Purpose/Agenda:  To  evaluate  contract 
proposals. 

Name  of  SEP:  International  Training  and 
Research  in  Emerging  Infectious  Diseases. 

Date:  May  13-14. 1997. 

rime:  8:30  a.m. 
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Place:  Ramada  Bethesda.  8400  Wisconsin 
Avenue.  Bethesda,  MD  20814  (301)  654- 
1000. 

Contact  Person:  Dr.  Stanley  Oaks, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard.  Solar  BIdg..  Room  4C06. 
Bethesda.  MD  20892  (301)  496-7042. 

Purpose/ Agenda:  To  evaluate  grant 
applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Tide  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  p>ersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology.  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.) 

Dated:  March  5, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc  97-6005  Filed  3-10-97;  8:45  am] 
MLUNQ  CODE  4140-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  histitute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meetings: 

Same  of  SEP:  Expanded  Research  on 
Emerging  Diseases  (Telephone  Confierence 
Call). 

Date:  March  19. 1997. 

Time:  10:00  a.m. 

Place:  Teleconference.  eooS'Executive 
Boulevard.  Solar  Bldg..  Room  4C10, 
Bethesda,  MD  20892.  (301)  496-2550. 

Contact  Person:  Dr.  Peter  R.  Jackson, 
Scientific  Review  Adm..  6003  ExecuUve 
Boulevard.  Solar  Bldg..  Room  4C10. 
Bethesda.  MD  20892,  (301)  496-2550. 

Purpose/Agenda:  To  evaluate  a  grant 
application. 

Name  of  SEP:  Mechanisms  of 
Immune  pathology  in  DHF/DSS  (Telephone 
Conference  Call). 

Date:  March  20. 1997. 

Time:  10:00  a.m. 

Place:  Teleconference.  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4C10. 
Bethesda.  MD  20892.  (301)  496-2550. 

Contact  Person:  Dr.  Peter  R.  Jackson, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4Cl0. 
Bethesda.  MD  20892.  (301)  496-2550. 

Purpose/ Agenda:  To  evaluate  a  grant 
application. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 


urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  Expanded  Research  on 
Emerging  Diseases  (Telephone  Confierence 
Call). 

Date:  April  3, 1997.      . 

Time:  2:00  p.m. 

Place:  Teleconference.  6003  Executive 
Boulevard.  Solar  Bldg.,  Room  4C10. 
Bethesda.  MD  20892.  (301)  496-2550. 

Contact  Person:  Dr.  Peter  R.  Jackson, 
Scientific  Review  Adm..  6003  Executive 
Boulevard,  Solar  Bldg..  Room  4ClO, 
Betiiesda.  MD  20892.  (301)  496-2550. 

Purpose/Agenda:  To  evaluate  a  grant 
application. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6).  Titie  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.) 

Dated:  March  5.  1997. 
La  Verne  Y.  String6eld. 
Committee  Management  Officer.  NIH. 
|FR  Doc.  97-6007  Filed  3-10-97;  8:45  am) 

MLUNQ  CODE  4140-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 

Piusuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Expanded  Research  on 
Emerging  Diseases  (Telephone  Confierence 
Call). 

Date:  March  27, 1997. 

Time:  10:00  a.m. 

Place:  Teleconference.  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4C10. 
Bethesda.  MD  20892.  (301)  496-2550. 

Contact  Person:  Dr.  Peter  R.  Jackson, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4ClO. 
Bethesda.  MD  20892  (301)  496-2550. 

Purpose/ Agenda:  To  evaluate  a  grant 
application. 

Name  of  SEP:  Expanded  Research  on 
Emerging  Diseases  (Telephone  Confierence 
Call). 

Date:  March  27, 1997. 

T/'me:  1:00  p.m. 

Place:  Teleconference,  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4C10, 
Bethesda.  MD  20892,  (301)  496-2550. 

Contact  Person:  Dr.  Peter  R.  Jackson, 
Scientific  Review  Adm..  6003  Executive 


Boulevard,  Solar  Bldg.,  Room  4C10, 
Bethesda.  MD  20892  (301)  496-2550. 

Purpose/ Agenda:  To  evaluate  a  grant 
application. 

Name  of  SEP:  Expanded  Research  on 
Emerging  Diseases  (Telephone  Conference 
Call). 

Date:  March  27. 1997. 

Time:  2:30  p.m. 

Place:  Teleconference,  6003  Executive 
Boulevard.  Solar  Bldg.,  Room  4C10. 
Bethesda,  MD  20892,  (301)  496-2550. 

Contact  Person:  Dr.  Peter  R.  Jaclison, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4C10, 
Betiiesda,  MD  20892  (301)  496-2550. 

Purpose/ Agenda:  To  evaluate  a  grant 
application. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Titie  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855.  Immunology.  Allergic 
and  Immunologic  Diseases  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.) 

Dated:  March  5,  1997. 
La  Verne  Y.  Sbingfield, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  97-6008  Filed  3-10-97;  8:45  am] 

BILLING  COOE  4140-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Expanded  Research  on 
Emerging  Diseases  (Telephone  Confierence 
Call). 

Date:  March  24. 1997. 

Time:  11:00  a.m. 

Place:  Teleconference.  6003  Executive 
Boulevard.  Solar  Bldg.,  Room  4C10, 
Betiiesda,  MD  20892  (301)  496-2550. 

Contact  Person:  Dr.  Peter  R.  Jackson. 
Scientific  Review  Adm..  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4ClO. 
Betiiesda.  MD  20892  (301)  496-2550. 

Purpose/Agenda:  To  evaluate  a  grant 
application. 

Name  of  SEP:  Expanded  Research  on 
Emerging  Diseases  (Telephone  Conference 
Call). 

Date:  March  24. 1997. 

Time:  1:00  p.m. 

Place:  Teleconference,  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4C10. 
Bethesda,  MD  20892  (301)  496-2550. 


Contact  Person:  Dr.  Peter  R.  Jackson, 
Scientific  Review  Adm..  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4Cl0, 
Betiiesda,  MD  20892  (301)  496-2550. 

Purpose/Agenda:  To  evaluate  a  grant 
application. 

Name  of  SEP:  Expanded  Research  on 
Emerging  Diseases  (Telephone  Conference 
Call). 

Date:  March  24, 1997. 

Time:  2:30  p.m. 

Place:  Teleconference,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4C10. 
Bethesda,  MD  20892  (301)  496-2550. 

Contact  Person:  Dr.  Peter  R.  Jackson. 
Scientific  Review  Adm..  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4C10, 
Betiiesda,  MD  20892  (301)  496-2550. 

Purpose/ Agenda:  To  evaluate  a  grant 
application. 

Name  of  SEP:  Expanded  Research  on 
Emerging  Diseases  (Telephone  Conference 
Call). 

Dote:  March  24, 1997. 

Time:  4:(X)  p.m. 

Place:  Teleconference.  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4C10, 
Betiiesda,  MD  20892  (301)  496-2550. 

Contact  Person:  Dr.  Peter  R.  Jackson, 
Scientific  Review  Adm..  6003  Executive 
Boulevard,  Solar  Bldg..  Room  4C10, 
Bethesda,  MD  20892  (301)  496-2550. 

Purpose/ Agenda:  To  evaluate  a  grant 
application. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6).  Titie  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
{patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/ or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855.  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.) 

Dated:  March  5, 1997. 
LaVerne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[PR  Doc.  97-6009  Filed  3-10-97;  8:45  am] 

MLUNQ  COOe  414a-01-M 


National  Institute  on  Deafness  and 
Other  Communications  Disorders; 
Notice  of  Meeting 

Notice  is  hereby  given  of  the  NIDCD/ 
NASAA'A  Hearing  Aid  Improvement 
Conference:  Facilitating  Partnerships  for 
Technology  Transfer,  to  be  held  8:30  am 
to  5  pm.  May  1-2, 1997,  in  Masiu- 
Auditorium,  National  Institutes  of 
Health.  9000  Rockville  Pike,  Bethesda 
MD  20892. 

To  register  for  the  meeting  ($30 
registration  fee),  please  contact  Daniel 
Winfield,  Research  Triangle  Institute, 
P.O.  Box  12194.  Research  Triangle  Parii, 


NC  27709-2194.  by  phone  at  919-541- 
6431.  by  fax  at  919-541-6221,  or  by  e- 
mail  at  winneld@rti.org. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mr.  Winfield  in  advance  of  the 
meeting. 

Dated:  March  5. 1997. 
La  Verne  Y.  Stringfield. 

Committee  Management  Officer,  NIH. 
IFR  Doc.  97-6010  Filed  3-10-97;  8:45  am) 

BILUNQ  COM  414O-01-M 


Prospective  Grant  of  Exclushre 
License:  IL-13  Receptor  Specific 
Chimeric  Proteins  and  Uses  Thereof 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  This  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(I),  announces  that  the 
National  Institutes  of  Health, 
Department  of  Health  and  Human 
Services,  is  contemplating  the  grant  of 
an  exclusive  world-wide  license  in  the 
field  of  therapeutics  to  treat  cancer  to 
NeoPharm.  Iiic.  of  Delaware  to  practice 
the  inventions  embodied  in  U.S.  Patent 
Application  08/404,685  and 
corresponding  foreign  patent 
applications  entitled  "IL-13  Receptor 
Specific  Chimeric  Proteins  and  Uses 
Thereof  and  E-266-94/1  entitled 
"Compositions  and  Methods  for 
Specifically  Targeting  Tumors."  These 
inventions  are  owned  by  the 
Government  of  the  United  States  of 
America  as  represented  by  the 
Department  of  Health  and  Human 
Services  and  the  Pennsylvania  State 
University. 

The  prospective  exclusive  Ucense  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  The  prospective 
exclusive  Ucense  may  be  granted  imless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  Ucense 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

SUPPLEMENTARY  INFORMA-nON:  The  patent 
application  discloses  the  conjugation  of 
human  interleukin-13  (11^13)  to 
genetically  engineered  bacterial  toxin — 
pseudomonas  exotoxin  (PE38QQR) 
molecule  and  its  use  as  a  diagnostic  and 
therapeutic  agent  The  resulting 
chimeric  toxin  known  as  hILl3- 
PE38QQR  binds  only  to  cells  expressing 


IL-13  receptors.  Because  of  the 
chimerica  molecule  binds  only  to  cells 
expressing  the  IL-13  receptor,  i.e., 
ttmior  cells,  the  technology  can  be  used 
to  targets  those  cells.  The  improved 
specific  targeting  of  this  molecule, 
which  is  premised  upon  the  discovery 
that  tumor  cells  overexpress  IL-13 
receptors  at  extremely  high  levels, 
permits  the  use  of  lower  dosages  of 
chimeric  molecules  to  deUver  effector 
molecules  to  the  targeted  tumor  cells. 
The  targeting  of  this  chimeric  molecule 
has  been  improved  by  adding  a  blocker 
of  the  interleiddn-4  receptm.  This 
invention  will  be  useful  in  the  treatment 
of  cancer.  Specifically,  the  targeting 
method  could  be  used  in  conjunction 
with  current  methods,  e.g., 
chemotherapy,  the  kill  tumor  cells 
while  maintaining  healthy  cells.  To 
date,  the  molecule  has  been  shown  to  be 
effective  against  a  variety  of  sotid  tmnor 
cancers,  including  adenocarcinoma, 
colon  cancer,  breast  cancer,  ovarian 
cancer,  kidney  cancer,  twain  cancer  and 
AIDS-associated  Karposi's  sarcoma. 

ADDRESSES:  Request  for  copies  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  licences  should  be 
directed  to:  Jaconda  Wagner,  J.D., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  Telephone:  (301) 
496-7735  ext.  284;  Facsimile:  (301)  402- 
0220.  A  signed  Confidentiality 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 
Applications  for  a  Ucens6  in  the  field  of 
use  filed  in  response  to  this  notice  will 
be  treated  as  objections  to  the  grant  of 
the  contemplated  Ucenses.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  NIH  on  or 
before  May  12, 1997,  will  be  considered. 
Comments  and  objections  sutMnitted  to 
this  notice  will  not  be  made  available 
for  public  inspection  and,  to  the  extent 
permitted  by  law.  will  not  be  released 
imder  the  Freedom  of  Information  Act. 
5  U.S.C  552. 

Dated:  Febuiary  28, 1997. 
Barttara  M.  McGarejr, 

Deputy  Director,  Office  of  Techitoiogy 

Transfer. 

[PR  Doa  97-6002  Piled  3-10-97;  8:45  am] 

I  coot  414»41-« 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  receipt  of  permit 

appUcations. 

summary:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10  (a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 
1531.efseq.). 

Permit  No.  825126 

Applicant:  Elisa  Cralun,  Marina  del  Rey. 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  locating  and  monitoring 
nests)  the  California  least  tern  (Sterna 
albifrons  browni]  at  Venice  Beach,  Los 
Angeles  County,  California  in 
conjunction  with  population  studies  for 
the  purpose  of  enhancing  its  survival. 

Pennit  No.  781384 

Applicant:  Thomas  Leslie,  Irvine,  California 

The  applicant  requests  an  amendment 
of  his  permit  to  take  (harass  by  survey, 
capture  and  release,  collect  and  sacrifice 
voucher  specimens)  the  Conservancy 
fairy  shrimp  (Branchinecta  conservatio), 
longhom  fairy  shrimp  {Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  (Lepidurus  packardi),  San  Diego 
fairy  shrimp  (Brachinecta 
sandiegonensis),  and  Riverside  fairy 
shrimp  [Streptocepbalus  woottoni]  in 
conjiuiction  with  presence  or  absence 
surveys  and  population  monitoring  in 
vernal  pools  throughout  the  range  of 
these  species  in  CaUfomia  for  the 
purpose  of  enhancing  their  survival. 

Pennit  No.  824123 

Applicant:  Mary  B.  Reents,  San  Luis  Obispo, 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  capture  and 
release)  the  Morro  shoulderband  snail  (= 
banded  dune  snail)  (Helminthoglyptoa 
walkeriana)  in  San  Luis  Obispo  County. 
Cahfomia  in  conjunction  with 
f>opulation  studies  for  the  purpose  of 
enhancing  its  survival. 

Pmnjt  No.  796284 

Applicant:  D.  Christopher  I^ers, 
Sacramento.  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  capture  and 
release)  the  Morro  shoulderband  snail  (= 
banded  dune  snail)  (Helminthoglyptoa 
walkeriana)  in  San  Luis  Obispo  County. 


CaUfomia  in  conjunction  with  presence 
or  absence  surveys  and  ecological 
studies  for  the  purpose  of  enhancing  its 
survival. 

Pennit  No.  825275 

Applicant:  Daniel  Anderson,  Davis, 
California 

The  applicant  requests  a  permit  to 
take  (capture,  band,  color-band,  radio- 
tag,  collect  blood  and  feathers,  and 
release;  and  salvage  eggs  and  carcasses) 
the  California  brown  pelican  (Pelecanus 
occidentalis  californicus]  along  the 
entire  coast  of  California  in  conjunction 
with  life  history  studies  for  the  purpose 
of  enhancing  its  survival. 

Pennit  No.  808242 

Applicant:  Scott  D.  Cameron,  San  Diego, 
California 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  the 
southwestern  Arroyo  toad  (Bufo 
microscaphus  californicus)  in  Ventura, 
Los  Angeles,  San  Diego,  Orange,  Santa 
Bart>ara,  Riverside.  San  Bernardino,  San 
Luis  Obispo.  Monterey.  Contra  Costa. 
Alameda,  and  San  Mateo  Counties. 
Cahfomia  in  conjunction  with  presence 
or  absence  surveys  for  the  purpose  of 
enhancing  its  survival. 

Pennit  No.  797259 

KEA  Environmental,  San  Diego,  CaUfomia 

The  applicant  requests  an  amendment 
to  his  permit  to  take  (harass  by  survey; 
capture  and  release;  collect  Voucher 
specimens)  the  San  Diego  fairy  shrimp 
(Branc/jj/iecto  sandiegonensis) 
throughout  the  range  of  the  species  in 
California  in  conjunction  with  presence 
or  absence  surveys  and  scientific 
research  for  the  purpose  of  enhancing 
its  survival. 

Pennit  No.  825681 

Essex  Environmental,  El  Cranada,  California 

The  appUcant  requests  a  permit  to 
take  (harass  by  survey)  the  San  )oaquin 
kit  fox  (Vulpes  macrotis  mutica)  and 
blunt-nosed  leopard  lizard  (Gambelia 
silus)  and  to  take  (harass  by  survey; 
locate  nests)  the  southwestern  willow 
flycatcher  [Empidonax  tmillii  extimus) 
in  San  Luis  Obispo  and  Santa  Barbara 
Counties.  California  in  conjunction  with 
presence  or  absence  surveys  for  the 
purpose  of  enhancing  their  survival. 

Permit  No.  825680 

Applicant:  Gary  Santolo.  Sacramento, 
California 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  the  Pacific 
pocket  mouse  {Perognathus 
longimembris  pacificus)  in  San  Diego 
County,  California  in  conjunction  with 


presence  or  absence  surveys  for  the 
purpose  of  enhancing  its  survival. 

Pennit  No.  787924 

Applicant:  Marcus  Spiegelberg,  San  Diego. 
California 

The  applicant  requests  an  amendment 
of  his  permit  to  extend  the  area 
authorized  to  take  (harass  by  survey)  the 
southwestern  willow  flycatcher 
(Empidonax  traillii  extimus)  to  include 
Orange  County,  Califomia  and  to  take 
(harass  by  locating  and  monitoring 
nests)  the  least  Bell's  vireo  (Vireo  bellii 
pusillus)  to  include  Orange  and 
Riverside  Counties.  Califomia  for  the 
purpose  of  enhancing  their  survival  in 
conjunction  with  conducting  life  history 
studies. 

Pennit  No.  825679 

Applicant:  Tony  Bomkamp.  Anaheim. 
Califomia 

The  applicant  requests  t  permit  to 
take  (harass  by  survey,  capture  and 
release,  collect  and  sacrifice  voucher 
specimens)  the  Conservancy  fairy 
shrimp  (Branchinecta  conservatio), 
longhom  fairy  shrimp  (Branchinecta 
longiantenna),  vemal  pool  tadpole 
shrimp  (Lepidurus  packardi),  San  Diego 
fairy  shrimp  (Bmchinecta 
sandiegonensis),  and  Riverside  fairy 
shrimp  (Streptocepbalus  woottoni)  in 
conjunction  with  presence  or  absence 
surveys  and  population  monitoring  in 
vemal  f>ools  throughout  the  range  of 
these  species  in  Califomia  for  the 
purpose  of  enhancing  their  survival. 

Pennit  No.  825576 

Applicant:  Richard  Neal  Wales  Jr. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey;  capture  and 
release)  the  unarmored  thjreespine 
stickleback  (Gasterosteus  aculeatus 
williamsoni),  Arroyo  southwestern  toad 
(Bufo  microscaphus  californicus),  and 
tidewater  goby  (Eucyclogobias 
newbenyi)  in  Orange.  Riverside,  Los 
Angeles,  San  Bemaidino,  Ventura,  and 
Santa  Barbara  Counties.  Califomia  in 
conjunction  with  scientific  research  on 
co-occurring  species  for  the  purpose  of* 
enhancing  their  survival. 

Pennit  No.  780566 

Applicant:  Ruben  S.  Ramirez,  Jr.,  Diamond 
Bar,  Califomia 

The  applicant  requests  an  amendment 
to  his  pennit  to  take  (harass  by  survey, 
capture  and  release,  collect  and  sacrifice 
voucher  specimens)  the  Conservancy 
fairy  shrimp  (Branchinecta  conservatio), 
longhom  fairy  shrimp  (Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  (Lepidurus  packardi),  San  Diego 
fairy  shrimp  (Brachinecta 
sandiegonensis),  and  Riverside  fairy 
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shrimp  (Streptocepbalus  woottoni)  in 
conjunction  with  presence  or  absence 
surveys  and  population  monitoring  in 
vemal  pools  throughout  the  range  of 
these  species  in  Califomia  for  the 
purpose  of  enhancing  their  survival. 

Pennit  No.  825577 

Applicant:  Director  of  Public  Worlts, 
Schofield  Barracks,  Hawaii 

The  applicant  requests  a  permit  to 
remove  and  reduce  to  possession 
specimens  of  the  following  plant 
species:  Alsinodendron  trinerve  (plant, 
no  common  name);  Labordia  cyrtandrae 
(Kamakahala);  Delissea  subcordata 
(Oha);  Flueggea  neowawraea 
(Mehamehame);  Lobelia  oahuensis 
(plant,  no  conmion  name);  Phyllostegia 
mollis  (plant,  no  common  name);  Viola 
chamissoniana  ssp.  chamissoniana 
(Pamakani);  Cyrtandra  subumbellata 
(Haiwale);  Viola  oahuensis  (plant,  no 
common  name);  Sanicula  purpurea 
(plant,  no  common  name);  Eragrostis 
fosbergii  (Fosberg's  love  grass);  Cyanea 
grimesiana  ssp.obatae  (Haha); 
Lycopodium  nutans  (Wawaeiole); 
Solanum  sandwicense  (Aieakeakua. 
popolo);  Stenogyne  kanehoana  (plant, 
no  common  name);  Cyanea  koolauensis 
(Haha);  Schiedea  nuttallii  var.  nuttallii 
(plant,  no  comon  name);  Alsinodendron 
obovatum  (plant,  no  common  name); 
Cyanea  superba  (plant,  no  common 
name^  Sanicula  mariversa  (plant,  no ' 
common  name);  Dubautia  herstobatae 
(Naenae);  Hedyotis  parvula  (plant,  no 
common  name);  Nemudia  angulata 
(plant,  no  common  name);  Neraudia 
angulata  (plant,  no  common  name); 
Silene  lanceolata  (plant,  no  common 
name);  Cenchrus  affimonioides 
(Kamanomane  (=Sandbur,  agrimony); 
Cyrtandra  viridiflora  (Haiwale): 
Melicope  (=Pelea)  lydgatei  (Alani); 
Phyllostegia  parviflora  (plant,  no 
common  name):  Pteris  lidgatei  (plant, 
no  coimnon  name);  Cyanea  longiflora 
(Haha);  Labordia  cyrtandrae 
(Kamakahala);  Asplenium  fmgile  var. 
insulare  (plant,  no  common  name); 
Hedyotis  coriacea  (Kioele);  Neraudia 
ovata  (plant,  no  common  name);  Silene 
lanceolata  (plant,  no  common  name); 
Solanum  incompletum  (Popolo  ku  mai); 
Tetramalopium  arenarium  (plant,  no 
common  name);  Spermolepis 
hawaiiensis  (plant,  no  common  name); 
and  Zanthoxylum  hawaiiense  (Ae)  in 
Kawailoa,  Kahiiku,  and  Pohakuloa 
Training  Areas,  Makua  Military 
Reservation,  and  Schofield  Barracks  in 
Hawaii  County,  Hawaii  in  conjunction 
with  scientific  research  for  the  purpose 
of  enhancing  their  propagation  and 
survival. 


Pennit  No.  806723 

Applicant:  Brian  L.  Cypher,  Bakersfield, 
California 

The  appUcant  requests  an  amendment 
to  his  permit  to  extend  the  area 
authorized  to  take  (capture,  ear-tag, 
measure,  collect  blood  and 
ectoparasite^,  radio-tag,  and  release)  the 
San  Joaquin  kit  fox  (Vulpes  macrotis 
mutica)  in  T28S  to  T30S;  R26E  to  R29E 
of  the  Mt.  Diablo  base  meridian  of  Kem 
County,  CaUfomia  in  conjunction  with 
ecological  research  for  the  purpose  of 
enhancing  its  survival. 

Pennit  No.  825572 

Applicant:  )eff  Dreier,  San  Rafeel,  Califomia 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  capture  and 
release,  collect  and  sacrifice  voucher 
specimens)  the  Conservancy  fairy 
shrimp  (Branchinecta  conservatio), 
longhom  fairy  shrimp  (Branchinecta 
longiantenna),  vemal  pool  tadpole 
shrimp  (Lepidurus  packardi),  San  Diego 
fairy  shrimp  (Brachinecta 
sandiegonensis),  and  Riverside  fairy 
shrimp  (Streptocephalus  woottoni)  in 
conjunction  with  presence  or  absence 
surveys  and  population  monitoring  in 
vemal  pools  throughout  the  range  of 
these  species  in  Califomia  for  the 
purpose  of  enhancing  their  survival. 

DATES:  Written  comments  on  these 
permit  appUcations  must  be  received  by 
April  10, 1997. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Division  of  Consultation  and 
Conservation  Plaiming,  Ecological 
Services,  U.S.  Fish  and  WildUfe  Service, 
911  N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181;  FAX:  503-231-6243. 
Please  refier  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments, 
including  names  and  addresses, 
received  wiU  become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Doamients  and  other  information 
submitted  with  these  appUcations  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  hiformation  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
503-231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 


Dated:  March  3, 1997. 
Thomas  J.  Dwyer, 

Regional  Director,  Region  1 ,  Portland.  Oregon. 
IFR  Doc.  97-5957  Filed  3-1Q-97;  8:45  ami 

■LUNO  coot  4310-66-P 


Bureau  of  Indtan  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affiairs, 
Interior. 

ACTKM:  Notice  of  amendment  to 
approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act,  25 
U.S.C  §  2710,  the  Secretary  of  the 
Interior  shall  pubUsh,  in  the  Federal 
Register,  notice  of  approved  Compacts 
for  the  purpose  of  engaging  in  Class  III 
(casino)  gaming  on  Indian  reservations. 
The  Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interim,  through  her 
delegated  authority,  has  approved  the 
Amended  and  Restated  Compact  for 
Regulation  of  Class  ID  gaming  between 
the  Confederated  Trib^  of  the  Grand 
Ronde  Community  of  Oregon  and  the 
State  of  Oregon  which  was  executed  on 
January  10, 1997. 

DATES:  This  action  is  effective  March  11, 
1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C  20240. 
(202) 219-4068. 

Dated:  February  26, 1997. 
AdaE.Oaar. 

Assistant  Secretary — Indian  Affairs. 

(PR  Doc.  97-5866  Filed  3-10-97;  8:45  ami 

■UMO  cooE  4we-«a-p 


Indian  Gamirtg 

ACTION:  Notice  of  approved  tribal/state 
compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act,  25 
U.S.Q  S  2710,  the  Secretary  of  the 
Interior  shall  pubUsh,  in  the  Federal 
Register,  notice  of  approved  Tribal/State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  IDepartment  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Tribal/State 
Gaming  Compact  between  the  Otoe- 
Missouria  Tribe  and  the  State  of 
Oklahoma,  which  was  executed  on 
December  6, 1996. 

DATES:  This  action  is  effiactive  March  11. 
1997. 
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FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington.  D.C.  20240, 
(202) 219-4068. 

Dated:  February  21, 1997. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
fFR  Doc.  97-5885  Filed  3-10-97;  8:45  am] 
■UMQ  CODE  431 0-02-P 

Bureau  of  Land  Management 
(AZ-020-07-1 430-00;  AZA  29960) 

NotJce  of  Intent  To  Prepare  an 
Environment  Assessment  Analyzing 
ttM  Impacts  of  tfie  Proposed  Exchange 
of  Approximately  4,300  Acres  of  Public 
Land  In  Maricopa  County  and  up  to  700 
Acres  of  Private  land  Wittiin  the 
Saguaro  National  Park  Boundaries  In 
Pima  County,  Arizona 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Assessment. 

SUMMARY:  This  notice  advises  the  public 
that  the  Biueau  of  Land  Management 
intends  to  prepare  an  environmental 
assessment  for  the  exchange  of  public 
lands  in  Maricopa  County,  Arizona  for 
private  lands  of  equal  value  in  Pima 
County,  Arizona. 

1.  Identification  of  the  geographic 
areas  involved:  The  proposed  land 
exchange  involves  approximately  4,300 
acres  of  pubUc  lands  currently  managed 
by  the  Phoenix  Field  Office,  Bureau  of 
Land  Management,  that  are  located 
southwest  of  Lake  Pleasent  (south  of 
State  Highway  74)  near  Phoenix, 
Arizona.  The  private  lands  to  be  offered 
in  exchange  (up  to  700  acres)  are  within 
the  Saguaro  National  boundaries  as 
authorized  by  Pub.  L.  103-364,  October 
14, 1994. 

2.  At  a  minimum,  the  no  action 
alternative  and  an  alternative  that 
considers  the  proposed  action  will  be 
analyzed. 

3.  General  types  of  issues  anticipated: 
the  proposed  land  exchange  involves 
issues  related  to  the  natural  resource 
values  and  uses  of  public  lands  in 
question.  Issues  to  be  fully  analyzed 
will  involve  impacts  on  water  resources, 
native  vegetation,  wildhfe.  recreation, 
socioeconomic,  public  access,  grazing 
allotments,  minerals  and  cultural 
resources. 

4.  Disciplines  to  be  represented  and 
used  to  prepare  the  environmental 
assessment:  wildlife,  biology,  recreation. 


realty,  range,  socioeconomic,  geology 
and  archaeology, 

DATES:  The  kind  and  extent  of  public 
participation:  Public  ojJen  house 
scoping  meetings  will  be  held  at  the 
following  locations  and  times: 
Tucson  Open  House,  March  26,  1997  4- 
8  p.m.  at  the  Picture  Rocks  Retreat, 
7101  W.  Picture  Rocks  Road,  Tuscon, 
Arizona. 
Phoenix  Open  House,  March  27, 1997 
4-8  p.m.  Bureau  of  Land 
Management,  Phoenix  Field  Office 
Conference  Room,  2015  W.  Deer 
Valley  Road,  Phoenix,  Arizona  (602) 
780-8090. 
Written  comments  may  be  submitted 
during  the  pubhc  meeting  or  to  the 
address  given  in  the  section  below. 
Public  comments  will  be  accepted 
until  30  days  after  the  publication  of 
this  Notice. 
ADDRESSES:  Written  comments 
concerning  the  Environmental 
Assessment  should  be  submitted  to 
Bureau  of  Land  Management,  Attn. 
Shela  McFarlin,  Project  Manager.  2015 
W.  Deer  Valley  Road,  Phoenix.  Arizona 
85027. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shela  McFarlin,  Bureau  of  Land 
Management,  Phoenix  Field  Office, 
2015  W.  Deer  Valley  Road,  Phoenix, 
Arizona  85027,  phone  (602)  780-8090. 

Dated:  March  5, 1997. 
Williafli  T.  Children, 

Resource  Advisor. 

IFR  Doc  97-5959  Filed  3-10-97;  8:45  ami 

BILUNQ  CODE  4310-32-M 


[AZ-930-07-1 020-00] 

Ftotice  of  Availability  of  the  Proposed 
Plan  Amendment  of  Land  Use  Plans  In 
Arizona  for  Implementation  of  Arizona 
Standards  for  Rangeland  Health  and 
Guidelines  for  Grazing  Administration, 
Finding  of  No  Significant  Impact,  and 
Environmental  Assessment  Summary 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability. 

SUMMARY:  In  accordance  with  Section 
202  of  the  National  Environmental 
Policy  Act  of  1969,  an  environmental 
assessment  (EA)  on  the  Statewide  Plan 
Amendment  for  Implementation  of 
Arizona  Standards  and  Guidelines  has 
been  prepared.  The  Proposed  Plan 
Amendment  would  amend  Arizona 
Bureau  of  Land  Management  (BLM) 
land  use  plans  (Resource  Management 
Plans,  Management  Framework  Plans, 
and  amendments)  containing  decisions 


that  conflict  with  Arizona  Standards 
and  Guidelines.  The  modified  decisions 
will  bring  the  affected  plans  and 
Arizona  Standards  and  Guidelines  into 
conformance. 

The  EA  assessed  the  impacts 
associated  with  modifying  land  use  plan 
decisions.  An  analysis  of  potential 
environmental  impacts  found  that, 
impacts  would  not  be  significant, 
resulting  in  a  Finding  of  No  Significant 
Impact  (FONSI). 

DATES:  Protests  on  the  proposed 
decisions  in  the  Proposed  Plan 
Amendment  for  Implementation  of 
Arizona  Standards  and  Guidelines  must 
be  postmarked  by  April  7, 1997. 

ADDRESSES:  Protests  must  be  sent  to 
Director  (210);  Bureau  of  Land 
Management;  1849  C  Stieet,  NW;  MS- 
lOOOLS;  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Mahoney,  Team  Leader,  Arizona  State 
Office,  222  North  Central  Avenue, 
Phoenix,  Arizona  85004,  Telephone: 
(602) 417-9238. 

SUPPLEMENTARY  INFORMATION:  Three 
alternatives  are  considered  in  the  EA. 
The  no  action  alternative  (continuation 
of  current  management)  provides  a 
baseline  for  comparison  with  other 
alternatives.  The  Proposed  Action 
modifies  land  use  plan  decisions  which 
conflict  with  Arizona  Standards  ^d 
GuideUnes.  This  action  affects  decisions 
in  the  Safford  and  Yuma  Resource 
Management  Plans.  Alternative  A 
analyzes  the  effects  of  decision  changes 
which  would  be  needed  if  the  Fallback 
Standards  and  Guidelines,  contained  in 
43  CFR  4180,  were  to  be  adopted. 
Alternative  A  would  affect  decisions  in 
the  Arizona  Strip,  Safford,  and  Yuma 
Resource  Management  Plans. 

Arizona  Standards  and  Guidelines 
were  developed  in  partnership  with  the 
Arizona  Resource  Advisory  Council  and 
with  other  public  involvement. 

Other  Relevant  Information 

The  proposed  decision  is  subject  to  a 
30-day  protest  period  as  required  by 
BLM  pleuining  regulations.  Any  person 
who  participated  in  this  planning 
process  and  has  an  interest  that  may  be 
adversely  affected  by  the  proposed 
decision  may  submit  a  protest  following 
the  procedures  provided  in  43  CFR 
1610.5-2. 

Following  the  resolution  of  any 
protest  and  Governor's  consistency 
review,  a  final  decision  on  the 
Statewide  Plan  Amendment  for 
Implementation  of  Arizona  Standards 
and  Guidelines  will  be  documented  in 
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a  decision  record.  Copies  of  the  decision 
record  will  be  distributed  to  identified 
parties. 

Copies  of  the  Proposed  Plan 
Amendment  of  Land  Use  Plans  in 
Arizona  for  Implementation  of  Arizona 
Standards  for  Rangeland  Health  and 
Guidelines  for  Grazing  Administration 
can  be  reviewed  in  the  Public  Rooms  of 
the  following  BLM  Offices: 

Arizona  State  Office,  222  North  Central 

Avenue,  Phoenix,  Arizona  85004 
Arizona  Strip  Field  Office,  345  East 

Riverside  Drive,  St.  George,  Utah 

84790 
Kingman  Field  Office,  2475  Beverly 

Avenue,  Kingman,  Arizona  86401 
Lake  Havasu  Field  Office,  2610 

Sweetwater  Avenue,  Lake  Havasu 

City,  Arizona  86406 
Phoenix  Field  Office,  2015  West  Deer 

Valley  Road,  Phoenix,  Arizona  85027 
Safford  Field  Office,  711  14th  Avenue, 

Safford,  Arizona  85546 
Tucson  Field  Office,  12661  East 

Broadway,  Tucson,  Arizona  85748 
Yuma  Field  Office,  2555  Gila  Ridge 

Road,  Yuma.  Arizona  85365-2240 
Michael  A.  Ferguson, 
Deputy  State  Director,  Resources  Division. 
[FR  Doc.  97-5919  Filed  3-10-97;  8:45  am] 
eaUNG  COOE  431»-32-M 


[ES-^960-1 91 0-00-4377]  ES-48640,  Group 
171,  Minnesota 

Notice  of  Filing  of  Plat  of  Survey;    . 
Minnesota 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  west  boundary  of  the 
Grand  Portage  Indian  Reservation, 
Townships  63  and  64  North,  Range  4 
East,  Fourth  Principal  Meridian, 
Miimesota,  will  be  officially  filed  in 
Eastern  States,  Springfield,  Virginia  at 
7:30  a.m.,  on  April  17. 1997. 

The  survey  was  requested  by  the 
Bureau  of  Indian  Affairs. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m..  April  17, 1997. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  March  3, 1997. 
Stephen  G.  Kopach, 
Chief  Cadastral  Surveyor. 
|FR  Doc.  97-6057  Filed  3-10-97:  8:45  am] 

BNXMOCOOE  4310-OJ-P 


[ES-0eO-191O-OO-4377]  ES-48642,  Group 
176.  Minnesota 

Notice  of  Rling  of  Plat  of  Survey; 
Minnesota 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  subdi visional  lines,  and 
the  subdivision  of  fractional  section  14, 
south  of  the  Minnesota  River,  Township 
115  North,  Range  39  West.  Fifth 
Principal  Meridian.  Miiuiesota.  will  be 
officially  filed  in  Eastern  States. 
Springfield.  Virginia  at  7:30  a.m.,  on 
April  17, 1997. 

The  survey  was  requested  by  the 
Bureau  of  Indian  Affairs. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States.  Bureau  of  Land 
Management.  7450  Boston  Boulevard. 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  April  17,  1997. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  March  3, 1997. 
Stephen  G.  Kopach. 
Chief  Cadastral  Surveyor. 
[FR  Doc.  97-6061  Filed  3-10-97;  8:45  am] 
BILUNG  COOE  431(MU-P 


[ES-960-1 91 0-00-4377;  ES-48641.  Group 
171,  Minnesota] 

Notice  of  Filing  of  Plat  of  Survey; 
Minnesota 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  subdivisional  lines,  and 
the  partial  subdivision  of  section  24, 
Township  64  North.  Range  5  East, 
Fourth  Principal  Meridian,  Minnesota, 
will  be  officially  filed  in  Eastern  States. 
Springfield,  Virginia  at  7:30  a.m.,  on 
April  17. 1997. 

The  survey  was  requested  by  the 
Bureau  of  Indian  Affairs. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  April  17, 1997. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  S2.75  per 
copy. 

Dated:  March  3, 1997. 
Stephen  G.  Kopach, 
Chief  Cadastral  Surveyor. 
[FR  Doc.  97-6062  Filed  3-10-97;  8:45  ami 

BOXMO  COOE  431  (MU-P 


Qauley  River  National  Recraalion  Araa 

AGENCY:  National  Park  Service. 

ACTION:  Availability  of  final  general 
management  plan/final  environmental 
impact  statement  for  the  Gauley  River 
National  Recreation  Area,  Fayette  and 
Nicholas  counties.  West  Virginia. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  the  National  Park 
Service  (NPS)  announces  the 
availability  of  a  final  general 
management  plan/environmental 
impact  statement/land  protection  plan 
(FGMP/FEIS/LPP)  for  the  Gauley  River 
National  Recreation  Area.  The  draft 
environmental  impact  statement  was  on 
public  review  for  150  days  from  June  6 
through  November  7, 1994. 

Four  alternatives  for  future  resource 
protection,  interpretation,  visitor  use, 
and  facility  development  were 
presented  in  the  Draft  GMP/EIS/LPP 
which  was  distributed  for  public 
review.  During  that  review  period,  over 
300  comments  were  received  and 
summarized  for  use  by  the  NPS  in  its 
selection  of  a  alternative.  As  a  result  of 
that  analysis,  Alternative  B,  with  minor 
modifications,  was  chosen  as  the 
proposed  final  plan. 

Key  components  of  the  Final  GMP/ 
FEIS/LPP  are  the  continuation  of 
existing  Whitewater  rafting  and  boating 
activities,  along  with  providing  other 
recreational  opportunities.  Land 
acquisition  will  be  needed  to  implement 
most  of  the  recommended  activities  and 
protection  measures — such  as  public 
access  to  the  river  and  the  development 
of  a  trails  system.  Development  will  be 
limited  to  a  small  visitor  and  operations 
focility,  two  small  maintenance 
buildings,  parking,  two  middle  and  one 
lower  river  access  points,  one  primitive 
camping  area,  viewpoints,  trails,  and 
minor  road  improvements. 

DATES:  The  30-day  no  action  period  for 
review  of  the  FGMP/FEIS/LPP  will  end 
on  April  10. 1997.  A  record  of  decision 
will  follow  the  no  action  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Gauley  River  National 
Recreation  Area,  PO  Box  246,  Glen  Jean, 
West  Virginia  25846.  or  telephone  304- 
465-0508. 

Dated:  March  5, 1997. 
Pete  Hart, 

Superintendent.  Gauley  River  NRA. 
(FR  Doc  97-5986  Filed  3-10-97;  8:45  am] 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  1,  1997.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service.  P.O.  Box  37127. 
Washington.  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
March  26. 1997. 
BflthBoUnd. 
Acting  Keeper  of  the  National  Register. 

COLORADO 


□  Paao  County 

Bemis  Hall  (Colorado  College  MPS).  920  N. 
Cucade  Ave..  Colorado  Springs,  97000273 

CoMitt.  Frederick  H..  Memorial  Hall 
(Colorado  College  MPS).  906  N.  Cascade 
Ave..  Colorado  Springs.  97000272 

CONNECTICUT 

Litchfield  Connty 

Noithfield  Knife  Company  Site,  Address 
Restricted.  Litchfield  vicinity.  97000275 

ToUaad  Coonty 

Sharpe's  Trout  Hatchery  Site.  Address 
Restricted.  Vernon  vicinity.  97000274 

Valley  Falls  Cotton  Mill  Site.  Address 
Restricted.  Vemon  vicinity,  97000276 

FLORIDA 

OrangB  County 

Ocoee  Christian  Church.  15  S.  Blufbrd  Ave.. 
Ocoee,  97000277 

MICHIGAN 

Allegan  County 

Lake  Shore  Chapel.  Shorewood  Rd..  jet.  with 
Campbell  Rd..  Douglas.  97000280 

looia  County 

Pete  Marquette  Railway  Balding  Depot.  100 
Depot  St..  Belding.  97000282 


I  County 

Richland  Historic  Dutrict.  7567—8020  N. 
32nd.  8023— 8047  Church.  8951—8965 
Park  SU..  8650—8118  E.  D  Ave.,  8760— 
8905  Cull  Rd..  9057—9063  Railroad, 
Richland,  97000278 

OaklaadConnty 

Smith,  Melvyn  Maxwell  and  Sara  Stein, 
House.  5045  Ponvalley  Rd..  Bloomfield 
Township,  Pontiac  vicinity,  97000283 

SUawaans  County 

Cobb.  Hezekiah  W.  and  Sarah  E.  FisheU. 
House,  lis  W.  2nd  St.  Peiry.  97000281 


Wayne  County 

Redfbrd  Township  District  No.  5  School. 
18499  Beech  Daly  Rd..  Radford.  97000279 

MINNESOTA 

Pope  County 

Bickle.  Ann,  House,  226  E.  Miimesota  Ave., 
Glenwood,  97000284 

NORTH  DAKOTA 

Stark  County 

Dickinson  State  Normal  School  Campus 
District,  Roughly  bounded  by  State  Ave., 
Fairway  St.,  8th  Ave.,  W.,  and  2nd  St,  W., 
Dickinson,  97000285 

PENNSYLVANIA 

Allegheny  County 

Oakdale  Public  School.  33  Hastings  St. 
Oakdale,  97000289 

Blair  County 

Isett,  Jacob,  House  and  Store,  PA  1013,  .3  mi. 
S  of  jet  with  PA  1015,  Tyrone  Township, 
Aich  Spring  vicinity,  97000290 

Bucks  County 

Buckingham  Friends  Meeting  House,  5684 
Lower  York  Rd.,  Buckingham  Township. 
Lahaska  vicinity.  97000291 

Monroe  County 

Pocono  Manor  Historic  District.  Roughly 
bounded  by  PA  314.  Lake  and  Cliff  Rds., 
and  Summit  Ave.,  Pocono  and  Tobyhanna 
Townships.  Mt.  Pocono,  97000287 

Pike  County 

Shohola  Glen  Hotel  (Upper  Delaware  Valley, 
New  York  and  Pennsylvania  MPS),  100 
Rohman  Rd.,  Shohola  Township,  Shohola 
vicinity,  97000288 

Somerset  County 

Uptown  Somerset  Historic  District  (Boimdary 
Increase),  Roughly  bounded  by  W.  Union 
and  W.  Main  SU.,  N.  Center  and  N. 
Edgewood  Aves.,  Somerset.  97000286 

Washington  County 

Thome,  James,  Farm.  213  Linnwood  Rd..  N. 
Strabane  Township.  Eight  Four  vicinity. 
97000292 

TENNESSEE 

Robertson  County 

Gamer.  Andrew  E.  and  John  E..  House.  317 
N.  Gamer  St.  Springfield.  97000293 

WISCONSIN 

Dane  County 

Madison  Candy  Company,  744  WiUiamson 
St.  Madison.  97000294 

IFR  Doc.  97-6065  Filed  3-10-97;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  332-360] 

Advice  Concerning  ttie  Proposed 
Modification  of  Duties  on  Certain 
Information  Technology  Products  and 
Distilled  Spirits 

AGENCY:  United  States  International 

Trade  Commission. 

ACnON:  Institution  of  investigation. 

EFFECTIVE  DATE:  March  5,  1997. 
SUMMARY:  Following  receipt  on  February 
27, 1997  of  a  request  from  the  United 
States  Trade  Representative,  the 
Commission  instituted  investigation  No. 
332-380.  Advice  Concerning  the 
Proposed  Modification  of  Duties  on 
Certain  Information  Technology 
Products  and  Distilled  Spirits,  imder 
section  332(g)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1332(g)). 

As  requested  by  the  USTR.  the 
Commission  will  provide:  (1)  Profiles  of 
the  domestic  and  foreign  information 
technology  and  distilled  spirits 
industries,  including  a  description  of 
the  industry  and  its  relative  strengths, 
(2)  trends  in  production,  (3)  a  brief 
analysis  of  current  tariffs.  (4)  an 
assessment  of  patterns  of  imports  and 
exports,  and  (5)  an  indication  of 
potential  increased  market 
opportunities  resulting  from  proposed 
tariff  modifications.  As  requested,  the 
Commission  will  submit  its  report  to  the 
USTR  by  April  4. 1997. 
FOR  FURTHER  INFORMATION:  Information 
on  general  aspects  of  the  study  may  be 
obtained  fiom  John  Kitzmiller,  Office  of 
Industries  (202-205-3387)  or,  on  legal 
aspects,  from  William  Gearhart,  Office 
of  the  General  Coimsel  (202-205-3091). 
The  media  should  contact  Margaret 
O'Laughlin.  Office  of  External  Relations 
(202-205-1819).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202- 
205-1810).  A  copy  of  this  notice  and  the 
annex  listing  the  products  under 
consideration  can  be  downloaded  from 
the  Commission's  Internet  server  (http:/ 
/www.usitc.gov)  or  may  be  obtained  by 
contacting  the  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
500  E  Street,  SW.  Washington,  DC, 
20436,  or  at  202-205-1802. 
BACKGROUND:  At  the  WTO  Ministerial 
Conference  in  Singapore  in  December 
1996,  economies  representing  over  80 
perceot  of  world  trade  in  information 
technology  products  declared  their 
intention  to  bind  and  eliminate  customs 
duties  and  other  duties  and  charges  on 
a  broad  range  of  products.  At  the  same 
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time,  the  United  States  agreed  to 
eliminate  its  tariffs  on  "white"  distilled 
spirits  and  accelerate  the  elimination  of 
tariffs  on  "brown"  distilled  spirits. 

Section  111(b)  of  the  Uruguay  Roimd 
Agreements  Act  (the  Act)  authorizes  the 
President,  subject  to  the  consultation 
and  layover  requirements  of  section  115 
of  the  Act,  to  proclaim  further 
modifications  of  any  duty  for  articles 
contained  in  a  tariff  category  that  was 
part  of  the  U.S.  "zero-for-zero" 
initiative.  This  authority  is  subject  only 
to  the  conditions  set  forth  in  section  111 
which  include  compliance  with  the 
consultation  and  layover  provisions  of 
section  115  of  the  URAA.  One  of  the 
requirements  set  out  in  section  115  is 
that  the  President  obtain  advice 
regarding  the  proposed  action  from  the 
Commission.  Accordingly,  the 
Commission  has  been  asked,  pursuant 
to  section  115  of  the  Act  and  section  332 
of  the  Tariff  Act  of  1930,  to  provide 
information  and  advice  concerning  the 
proposed  action. 

WRITTEN  SUBMBSIONS:  Interested  persons 
are  invited  to  submit  written  statements 
concerning  the  matters  to  be  addressed 
in  the  report.  All  written  submissions 
will  be  made  available  for  inspection  by 
interested  persons  in  the  Office  of  the 
Secretary  to  the  Commission.  To  be 
assured  of  submission  to  USTR  with  the 
report,  written  statements  relating  to  the 
Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
March  21, 1997.  All  submissions  should 
be  addressed  to  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  SW.  Washington.  DC.  20436. 
Persons  with  mobility  impairments  who 
will  need  special  assistance  in  gaining 
access  to  the  Commission  should 
contact  the  Office  of  the  Secretary  at 
202-205-2000. 

By  order  of  the  Commission. 

Issued:  March  6. 1997. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc  97-6133  Filed  3-10-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Pursuant  to  tlie  Compret>ensh/e 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended 

Consistent  with  Departmental  policy, 
28  C.F.R.  50.7.  and  42  U.S.C.  9622(d), 
notice  is  hereby  given  that  on  February 
25, 1997,  two  proposed  consent  decrees 
in  United  States  v.  American  Optical 


Corpoiation,  et.  al.,  QviLAction  No.  97- 
CV-847,  were  lodged  with  the  United 
States  District  Court  for  the  District  of 
New  Jersey.  These  two  proposed 
consent  decrees  resolve  the  United    ' 
States'  claims  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9601  et  seq.,  on 
behalf  of  the  U.S.  Environmental 
Protection  Agency  ("EPA")  against  nine 
defendants  relating  to  the  Nascolite 
Corporation  Superfimd  Site  ("Site") 
located  on  Doris  Avenue  in  Millville 
and  Vineland,  Cumberland  County, 
New  Jersey. 

One  consent  decree  is  a  de  minimis 
decree  entered  into  pursuant  to  Section 
122(g)  of  CERCLA,  42  U.S.C.  §  9622(g). 
Under  the  terms  of  the  de  minimis 
decree,  the  five  defendants  will  pay 
$894,626  for  unreimbursed  response 
costs  and  a  premium  payment  in 
satisfaction  of  their  liability  for  past  and 
future  response  costs  at  the  Site.  The 
second  Consent  Decree  ("Second 
Consent  Decree")  requires  the  four 
defendants  to  complete  specified  work 
at  the  Site  and  to  pay  $800,000  to  the 
United  States  for  imreimbursed 
response  costs  incurred  with  respect  to 
the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent 
decrees.  In  addition,  since  the  United 
States  is  further  providing  the  parties  to 
the  Second  Consent  Decree  with 
covenants  not  to  sue  under  Section  7003 
of  the  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  6973.  the 
United  States  will  provide  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  if  requested  within  the 
thirty  (30)  day  public  comment  period. 
See  42  U.S.C.  6973(d).  Any  comments 
and/or  requests  for  a  public  meeting 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natiiral  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
V.  American  Optical  Corporation,  et.  al., 
D.J.  Ref.  90-11-2-492. 

Both  proposed  consent  decrees  may 
be  examined  at  the  Office  of  the  United 
States  Attorney,  Cohen  Federal 
Courthouse,  1  Gerry  Plaza,  4th  and 
Coopers  Streets.  Camden,  New  Jersey 
08101 ,  and  at  the  Region  11  office  of  the 
Environmental  Protection  Agency.  290 
Broadway,  New  York,  New  York  10007- 
1866,  and  at  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4th  Floor. 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  either  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 


1120  G  Street,  N.W..  4th  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy,  please  indicate  which  consent 
decree  is  desired  and  enclose  a  check 
(there  is  a  25  cent  per  page  reproduction 
cost)  in  the  amount  of  $5.50  for  the  de 
minimis  Decree  and/or  a  check  in  the 
amount  of  $32.25  for  the  Second 
Consent  Decree  payable  to  the  Consent 
Decree  Library. 
Joel  M.  Groaa, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-5924  Filed  3-ia-«7;  8:45  am) 
■■JJNO  CODE  441»-1S-il 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  26  CFR  §  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Eureka  Pipe  Line 
Company,  et  al..  Civil  Action  No.  6:96- 
0282,  was  lodged  on  February  26, 1997 
with  the  United  States  District  court  for 
the  Southern  District  of  West  Virginia. 

The  action  sought  civil  penalties  and 
injunctive  relief  against  Eureka  Pipe 
Line  Company  and  Pennzoil  Products 
Company  under  the  Clean  Water  Act 
("CWA").  33  U.S.C.  1251  etseq.,ai 
amended  by  the  Oil  Pollution  Act  of 
1990  ("OPA").  The  United  States 
alleged  that  the  Defendants  have 
violated  the  Clean  Water  Act.  33  U.S.C 
§  1251  et  seq.,  as  amended  by  OPA,  by 
discharging  oil  in  harmful  quantities 
into  navigable  waters  of  the  United 
States  and  adjoining  shorelines. 

Under  the  proposed  consent  decree, 
the  Defendants  will  pay  $867,000  in 
civil  penalties  (Eureka:  $440,000; 
Pennzoil:  $427,000),  and  Pennzoil  has 
agreed  to  perform  a  set  of  injunctive 
relief  measures,  including,  the  removal 
of  19-miles  of  pipelines  from  active 
service,  the  pressure  testing  of  all  of  its 
active  pipelines  for  detection  of 
corrosion-related  problems,  the 
performance  of  a  comprehensive  and 
continual  visual  inspection  program  of 
its  active  oil  production  operations,  and 
the  formation  of  a  review  committee  to 
study  and  redress  its  pipeline  corrosion 
problems,  with  respect  to  its  West 
Virania  operations. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  dajrs 
bt>m  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice.  950  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C  20530- 
0001  and  should  refer  to  United  States 
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V.  Eureka  Pipe  Line  Company,  et  al. 
Coq).,  DOJ  Ref.  Nos.  9O-5-1-1-4206 
and  90-5-1-1-4270. 

The  proposed  consent  decrees  may  be 
examined  at  the  United  States 
Attorney's  Office,  Southern  District  of  '• 
-West  Virginia,  500  Quarrier  Street,  Suite 
3201.  Charleston.  West  Virginia  25301; 
Region  HI  Office  of  the  Environmental 
Protection  Agency,  841  Chestnut  Street, 
Philadelphia,  Pennsylvania  19107- 
4431;  and  at  the  Consent  Decree  Library, 
1120  "G"  Street.  N.W..  4th  Floor. 
Washington,  D.C.  20005.  (202)  624- 
0892.  A  copy  of  the  proposed  decrees 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library  at  the 
address  listed  above.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  numbers,  and  enclose  a  check  in  the 
amount  of  $31.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Jml  M.  Gron, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-5923  Filed  3-10-97;  8:45  ami 
BNJJNQ  COOC  4410-1S-M 


Pectoral  Bureau  of  Investigation 
Criminal  Justice  Information  Services 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review;  hate  crime  incident 
report. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  60  days  from  the  date  listed 
at  the  top  of  this  page  in  the  Federal 
Register. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of-the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 


(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Comments  and/ or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  pubUc  burden  and  associated 
response  time,  should  be  directed  to 
SSA  Paul  J.  Cans,  (phone  number  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  SSA  Paul  J.  Cans,  (304)  625- 
4830,  Federal  Bureau  of  Investigation, 
Criminal  Justice  Information  Services, 
Statistical  Unit,  1000  Custer  Hollow 
Road,  Clarksburg,  West  Virginia  26306. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Collection. 

(2)  The  title  of  the  form/ collection: 
Hate  Crime  Incident  Report  and 
Quarterly  Hate  Crime  Report. 

(3)  The  agency  form  number,  if  any, 
and  the  appUcable  component  of  the 
Department  sponsoring  the  collection. 
Form:  11-1  &  11-2.  Hate  Crime  Incident 
Report  and  Quarterly  Hate  Crime 
Report. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State  and  Local 
Government.  This  collection  will  gather 
information  necessary  to  collect  bias 
motivation  of  selected  criminal  offenses. 
Resulting  statistics  are  pubUshed 
annually. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  40,000  respondents  with  an 
average  6.6  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  6,000  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Secxuity  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Sti«et,  NW.  Washington.  DC 
20530. 

Dated:  March  5.  1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  97-5955  Filed  3-10-97;  8:45  am) 

BILUNO  COOC  441(M»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-028)] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACnON:  Notice  of  availability  of 
inventions  for  licensing. 

summary:  The  inventions  Usted  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

Copies  of  patent  applications  cited  are 
available  from  the  Office  of  Patent 
Counsel,  Langley  Research  Center. 
Claims  are  deleted  from  the  patent 
applications  to  avoid  premature 
disclosure. 

DATES:  March  11,  1997. 
FOR  FURTHER  INFORMATION  CONf  ACT: 
Office  of  Patent  Counsel,  Langley 
Research  Center,  Mail  Code  212, 
Hampton.  VA  23681-0001;  telephone 
(757)  864-9260. 

NASA  Case  No.  LAR-15295-1: 
Sawtooth  Planform  Concept; 

NASA  Case  No.  LAR-15555-1: 
Molecular  Level  Coating  of  Metal  Oxide 

NASA  Case  No.  LAR-15601-1:  Base 
Passive  Porosity  for  Drag  Reduction  (CIP 
of  LAR-1 5246-1); 

NASA  Case  No.  LAR-15412-2:  Imide 
Oligomers  and  Co-OUgomers  Containing 
Pendent  Phenylethynl  Groups  and 
Polymers  Therefrom  (Div  of-1) 

NASA  Case  No.  LAR-14640-3-CU: 
An  Interferometer  Having  Fused  Optical 
Fibers,  and  Apparatus  and  Method 
Using  the  Interferometer  (FWC  of-2); 

NASA  Case  No.  LAR-1 53  76-1: 
Relative  Phase  Measurement  Instnmient 
for  Multiple  Echo  Systems; 

NASA  Case  No.  LAR-1 4448-3-SB: 
Multi-Layer  Light-Weight,  Protective 
Coating  and  Method  for  Application 
(DivoM); 

NASA  Case  No.  LAR-15437-1:  A  Fire 
Resistant,  Moisture  Barrier  Membrane; 

NASA  Case  No.  LAR-15280-SB: 
Cryogenic  High  Pressure  Sensor  (Cont 
of-1); 

NASA  Case  No.  LAR-1 5402-1:  High 
Security  Composite  Safe; 

NASA  Case  No.  LAR-14673-1: 
Material; 

NASA  Case  No.  LAR-1 501 7-1-SB: 
Polyimides  Prepared  in  Bisphenol  A; 

NASA  Case  No.  LAR-15251-7: 
Process  for  Controlling  Morphology  & 
Improving  Thermal-Mechanical 
Performance  of  High  Performance 
Polymer  Networks; 
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NASA  Case  No.  LAR-15138-2: 
Piezoelectric  Loudspeaker  and 
Transducer  (FWC  of-1); 

NASA  Case  No.  LAR-14840-1: 
Variable  and  Fixed  Frequency  Pulsed 
Phase-Locked  Loop. 

Dated:  February  28, 1997. 
Edward  A.  Frankle. 

General  Counsel. 

(FR  Doc.  97-5971  Filed  3-10-97;  8:45  am) 

BILUNG  CODE  7510-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting;  Notice  of 
Change  in  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  at 
8:00  a.m.  on  March  7, 1997,  that  agency 
business  required  the  addition  of  the 
following  item  to  the  previously 
announced  closed  meeting  (Federal 
Register,  62  FR  10086,  March  5. 1997) 
scheduled  for  8:10  a.m.,  Friday.  March 
7.1997. 

4.  Request  from  a  Federal  Credit  Union 
to  Convert  to  a  Conmiunity  Charter. 

The  Board  voted  (2-to-O,  Vice 
Chairman  Bowne  was  unavailable)  that 
this  request,  which  was  one  of  the 
requests  frtim  federal  credit  unions  to 
convert  to  a  community  charter 
scheduled  for  the  open  meeting,  be 
closed  to  the  pubUc,  and  that  no  earlier 
aimouncement  of  this  change  was 
possible. 

The  Board  voted  (2-to-O,  Vice 
Chairman  Bowne  was  imavailable)  at 
9:30  a.m.  on  March  7, 1997,  to  delete 
this  added  item  irom  the  closed  agenda. 
Agency  business  required  this  change 
and  no  earlier  announcement  of  this 
was  possible. 

The  previously  annoimced  items 
were: 

1.  Approval  of  Minutes  of  Previous 

Closed  Meeting. 

2.  Administrative  Actions  under  Section 

206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions 
(5).  (7),  (8).  (9)(A)(ii),  and  (9)(B). 

3.  Persoimel  Action(s).  Closed  pursuant 

to  exemptions  (2)  and  (6). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703)-5 18-6304.      - 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  97-6252  Filed  3-7-97;  3:30  am] 

BHJJNGCOOe  7S3»-ei-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Proposed  Collection;  Comment 
Request 

AGENCY:  National  Endowment  for  the 
Humanities. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  is  soUciting 
public  comments  on  the  proposed 
information  collection  described  below. 
The  proposed  information  collection 
will  be  sent  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Comments  on  this  information 
collection  must  be  submltied  on  or 
before  May  12, 1997. 

ADDRESSES:  Send  comments  to  Ms. 
Susan  Daisey,  Assistant  Director,  Grants 
Office,  National  Endowment  for  the 
Him:ianities,  1100  Peruisylvania  Avenue, 
N.W.,  Room  311,  Washington,  D.C. 
20506,  or  by  «mail  to: 
sdaisey@neh.fed.us.  Telephone:  202- 
606-8494. 

SUPPLEMENTARY  INFORMATION:  The 
National  Endowment  for  the  Humanities 
will  submit  the  proposed  information 
collection  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
Chapter  35).  This  notice  is  soliciting 
comments  from  members  of  the  pubtic 
and  affected  agencies.  NEH  is 
particularly  interested  in  comments 
which  help  the  agency  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electroiuc  submissions  of  responses. 

This  Notice  also  Usts  the  following 
information: 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  National  Endowment  for  the 
Humanities. 


Title  of  Proposal:  Generic  Clearance 
Authority  for  the  National  Endowment 
for  the  Htunanities. 

OMB  Number:  3136-0134. 

Affected  Public:  AppUcants  to  NEH 
grant  programs,  reviewers  of  NEH  grant 
applications,  and  NEH  grantees. 

Total  Respondents:  14,097. 

Frequency  of  Collection:  On  occasion. 

Total  Responses:  14,097. 

Average  Time  per  Response:  Varied 
according  to  type  of  information 
collection. 

Estimated  Total  Burden  Hours: 
107,888  hours. 

Comments  submitted  in  response  to 
this  notice  wall  be  sxmmiaiized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 
IiunMestas, 
Deputy  Chairman. 
[FR  Doc.  97-6030  Filed  3-10-97;  8:45  am) 

BILUNO  CODE  7S3»-ei-M 


National  Council  on  the  Humanities; 
Meeting 

March  5, 1997. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (PubUc 
L.  92-463,  as  amended)  notice  is  her^y 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington,  D.C.  on  March  24-25, 
1997. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  poUdes,  programs,  and 
procedures  for  carrying  out  his 
functions,  and  to  review  appUcations  for 
financial  support  and  gifts  offered  to  the 
Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C  A 
portion  of  the  morning  and  afternoon 
sessions  on  March  24-25,  1997,  will  not 
be  open  to  the  pubUc  pursuant  to 
subsections  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code,  because  the  Council  will  consider  . 
information  that  may  disclose:  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  information 
of  a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  disclosure 
of  which  would  significantly  frustrate 
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implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  July  19.  1993. 

The  agenda  for  the  session  on  March 
24,  1997  will  be  as  follows: 

Committee  fAeetings 

(Open  to  the  Public) 

Policy  Discussion 

9:00-10:30  a.m. 
Research/Education  Programs — Room 

M07 
Public  Programs — Room  420 
Challenge  Grants  and  Preservation 

and  Access — Room  415 
(Closed  to  the  Public) 
10:30  a.m.  until  Adjourned — Discussion 

of  specific  grant  applications  before 

the  Council 
12:30-2:00  p.m. — Jefferson  Lecture 

Committee — Room  430 
2:00-3:00  p.m. — Conversation  with 

Stephen  Toulmin,  1997  Jefferson 

Lecturer — Room  M-09 

Council  Discussion  Groups 
(Portions  Open  to  the  Public) 
3:00-5:00  p.m. 

External  Affairs — Room  527 

Strategic  Plans/Enterprise — Room  503 

Federal/State  Partnership — Room  507 

The  morning  session  on  March  25, 
1997  will  convene  at  10:30  a.m.  in  the 
1st  Roor  Council  Room,  M-09.  The 
session  will  be  open  to  the  public  as  set 
forth  below: 

Minutes  of  the  Previous  Meeting 
Introductory  Remarks 
Reports 

A.  Staff  Report 

b.  Budget  Report 

C  Legislative  Report 

D.  Reports  on  Poucy  ft  General 
Matters 

1.  Overview 

2.  Research  and  Education  Programs 

3.  Challenge  Grants  and  Preservation 
and  Access 

4.  Public  Programs/Enterprise 

5.  Jeffarsoa  Lecture 

The  remainder  of  the  proposed 
meeting  wrill  be  closed  to  the  public  for 
the  reasons  stated  atwve.  Further 
information  about  this  meeting  can  be 
obtained  from  Michael  S.  Shapiro. 
Advisory  Committee  Management 
Officer.  Washington.  DC.  20506,  or  call 
arae  code  (202)  606-«322,  TDD  (202) 
606-8282.  Advance  notice  of  any 
special  needs  or  accommodations  is 
appreciated. 
Mirh— I  5.  Skapifo. 

Advitory  Committee  Management  Officer. 
(FR  Doc  97-6029  Filed  3-10-97;  8:45  am] 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Graduate 
Education  Notice  of  Meeting 

In  accordance  with  the  Federal  m 

Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Graduate  Education  (57). 

Date  and  Time:  March  20  and  21, 
1997.  8:30  AM  -  5:00  PM. 

Place:  Room  330,  National  Science 
Foundation,  4201  Wilson  Blvd., 
Arlington,  VA.  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Sonia  Ortega, 
Division  of  Graduate  Education,  NSF- 
NATO  Postdoctoral  Fellowship 
Programs,  Room  907N,  National  Science 
Foundation  4201  Wilson  Blvd., 
Arlington,  VA  22230,  703/306-1630. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to 
NSF-NATO  Postdoctoral  Fellowship 
Program  (NATO). 

Agenda:  To  review  and  evaluate  NSF- 
NATO  proposals. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552(c).  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Reason  for  Late  Notice:  Complications 
with  meeting  logistics. 

Dated:  March  6. 1997. 
Linda  AUen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 
[FR  Doc.  97-5969  Filed  3-10-97;  8:45  am) 

BILUNOCOeE  7H6-01-M 


NATIONAL  SKILL  STANDARDS 
BOARD 

[SGA  97-02] 

Voluntary  Partnership  Planning  and 
Pliase  I  Implementation  Grants 

AGENCY:  National  Skill  Standards  Board. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications. 

summary:  The  National  Skill  Standards 
Board  (NSSfi),  under  the  National  Skill 
Standards  Act  of  1994  (the  Act), 
announces  the  availability  of  funds  for 
initiating  Voluntary  Partnership  activity 
through  combined  Planning  and  Phase  I 


Implementation  grants.  A  grant  will  be 
made  to  the  organization  or  coalition  of 
organizations  best  positioned  and 
capable  of  convening  key  stakeholder 
representatives  irom  across  a  cluster  as 
'  defined  by  the  National  Skill  Standards 
Board.  It  is  the  Board's  intent  that  one 
grant  will  be  made  in  each  of  the  three 
clusters. 

It  is  anticipated  that  three  awards  will 
be  made  in  the  range  of  $80,000  to 
$160,000.  depending  on  the  statement  of 
work  proposed  by  the  participant.  The 
period  of  performance  will  vary,  but 
will  not  exceed  nine  months.  Awardees 
of  this  grant  will  be  eligible  to  receive 
a  non-competitive  grant  for  long-term 
Voluntary  Partnership  activities. 
DATES:  The  closing  date  for  receipt  of 
applications  shall  be  April  10,  1997,  at 
4:45  p.m.  (Eastern  Time)  at  the  address 
below. 

ADDRESSES:  Applications  shall  be  made 
to  the  Division  of  Contract 
Administration  and  Grant  Management, 
Attention:  Lisa  Harvey,  U.S.  Department 
of  Labor,  Procurement  Services  Office, 
200  Constitution  Avenue,  N.W.,  Room 
N-5416.  Washington.  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions/clarifications  regarding 
information  contained  in  this 
announcement,  contact  Lisa  Harvey  at 
(202)  219-9355.  (This  is  not  a  toll  free 
number).  Telephonic  or  faxed  requests 
for  the  SGA  will  not  be  honored. 
SUPPLEMENTARY  INFORMATION:  The 
National  Skill  Standards  Board  is 
soliciting  proposals  on  a  competitive 
basis  for  the  conduct  of  activities  to 
convene  key  stakeholder  representatives 
of  the  clusters  as  defined  by  the 
National  Skill  Standards  Board.  The 
purpose  of  the  grant  is  to  initiate  the 
implementation  of  the  Voluntary 
Partnerships  activities  through  die  nine 
monfii  Volimtary  Partnership  Plaiuiing 
and  Phase  I  Implementation  Grants. 
Applicants  successfully  completing  the 
Planning  and  Phase  I  Implementation 
will  be  qualified  to  apply  for  NSSB 
recognition  as  a  Voluntary  Partnership. 
As  such,  they  will  be  eligible  to  receive 
a  non-competitive  grant  for  long-term 
Volimtary  Partnership  activities.  The 
NSSB  is  an  independent  agency  for 
which  the  U.S.  Department  of  Labor 
serves  as  fiscal  agent.  The  Office  of  the 
Assistant  Secretary  of  Administration 
(OASAM)  within  the  U.S.  Department  of 
Labor  will  administer  the  grant  process 
on  behalf  of  the  National  Skill 
Standards  Board.  All  inquiries  related  to 
the  grants  should  be  directed  to 
OASAM. 

This  announcement  consists  of  three 
parts.  Part  I  discusses  the  procedures  for 
eligible  appUcants  who  wish  to  apply 


for  these  funds.  Part  U  provides  the 
detailed  Statement  of  Work/Reporting 
Requirements.  Part  HI  describes  the 
selection  process/criteria  for  the  award. 

Part  I.  ^>plication  Process 

A.  Elipble  Applicants 

Awards  under  this  Solicitation  will  be 
made  to  the  organization  or  group  of 
organizations  best  positioned  and 
capable  of  convening  key  stakeholders 
representative  of  the  three  clusters 
enumerated  below.  It  is  the  Board's 
intent  that  one  grant  will  be  made  in 
each  cluster. 

Part  ni  enumerates  and  defines  in 
depth  a  series  of  criteria  that  will  be 
utilized  to  rate  applicant  submissions. 
There  will  also  be  a  responsiveness  test 
conducted  to  determine  whether 
applicants  have  addressed  fundamental 
criteria  and  are  eligible  applicants.  If  it 
is  determined  that  an  application  has 
not  clearly  attempted  to  respond  to  the 
criteria,  that  appUcation  will  be  deemed 
nonresponsive  and  not  be  considered 
any  further  for  a  grant.  One  aspect  of 
responsiveness  include  clearly 
demonstrating  as  willingness  to  support 
the  mission  of  the  NSSB  and  to  work 
within  existing  Board  policy,  and  fiscal 
responsibility  as  defined  below. 

1.  Willingness  To  Support  the  Mission 
of  the  NSSB  and  to  Work  Within 
Existing  Board  PoUcy 

The  applicant  must  provide  a  written 
statement  supporting  die  Board's 
mission  and  guiding  principles,  and 
committing  to  work  within  proposed 
Board  policy.  The  statement  should 
demonstrate  an  understanding  of  the 
Board's  work  and  existing  poOcy. 

Mission.  The  mission  of  the  National 
Skill  Standards  Board  is  to  encourage 
the  creation  and  adoption  of  a  national* 
system  of  skill  standards  which  will 
enhance  the  ability  of  the  United  States 
to  compete  effectively  in  a  global 
economy.  These  voluntary  skill 
standards  will  be  developed  by  industry 
in  full  partnership  with  education,  labor 
and  community  stakeholders,  and  will 
be  flexible,  portable  and  continuously 
updated  and  improved. 

This  national  skill  standards  system  is 
intended  to  do  the  following: 

•  P*romote  the  growth  of  high 
performance  work  organizations  in  the 
private  and  public  clusters  that  operate 
on  the  basis  of  productivity,  quality  and 
innovation,  and  in  the  private  cluster, 
profitability; 

•  Raise  the  standard  of  living  and 
economic  seciuity  of  American  workers 
by  improving  access  to  high  skill,  high 
wage  employment  and  career 
opportunities  for  those  currently  in. 


entering,  or  re-entering  the  workforce; 
and 

•  Encourage  the  use  of  world-class 
academic,  occupational  and 
employability  standards  to  guide 
continuous  education  and  training  for 
current  and  futiire  workers. 

Principles  Guiding  the  Board's  WoHc. 

•  The  skill  standards  must  be 
voluntary.  The  system  will  only  work  if 
the  final  product  is  relevant  to 
employers,  unions,  educators  and 
employees,  jobseekers  and  students. 

•  The  process  will  be  business-led  in 
full  partnership  with  education,  labor 
and  community  stakeholders. 

•  The  skill  standards  must  be  flexible, 
portable  and  continuously  updated  and 
have  equal  relevance  to  both  the  public 
and  private  clusters. 

•  The  Board's  work  will  be  integrated 
with  relevant,  cutting  edge  work  already 
being  done  by  employers,  states,  unions 
and  education  systems. 

•  Skill  standards  must  be  dynamic 
and  geared  toward  the  future,  with  an 
emphasis  on  the  process  of  continuous 
improvement.  The  Board's  mission  will 
not  be  fully  achieved  if  standards  are 
static  and  merely  codify  present 
practices. 

•  The  standards  must  be  consistent 
with  existing  civil  rights  laws. 

Existing  Board  Poucy.  The  Board's 
"Proposal  to  Establish  a  Voluntary 
National  Skill  Standards  System"  (the 
Proposal)  published  in  the  Federal 
Reenter  on  December  19, 1996,  Vol.  61, 
No.  245,  pp.  67068-67072.  A  copy  of 
the  Proposal  can  be  obtained  by 
downloading  from  the  NSSB  home  page 
on  the  internet  (address:  www.nssb.oig) 
or  by  contacting  Lisa  Harvey  (202)  219- 
9355.  The  Proposal  represents  the 
Board's  working  policy  firamework.  It  is 
the  intent  of  the  NSSB  to  continually 
review  the  effectiveness  of  its  policy  in 
practice,  particularly  in  early 
implementation  efforts.  These  three 
grants  represent  the  initiation  of 
Voluntary  Partnership  activity  and  their 
experiences  will  be  included  as 
information  considered  in  the  review  of 
NSSB  policy.  Applicants  should  be 
aware  that  Boasd  policy  is  evolving 

2.  Fiscal  Responsibility 

The  applicant  must  be — or  have 
delegating  authority  to— a  viable 
financial  agent.  This  viability  will  be 
demonstrated  by  a  certification  that  the 
agent  has  received  an  independent  audit 
within  the  past  year  that  was  conducted 
utilizing  generally  accepted  accounting 
principles  (GAAP).  This  audit  must 
have  found  that  the  agent  had  in  place 
adequate  internal  accounting  and  other 
control  systems  to  provide  reasonable 
assurance  that  it  is  managing  its  funds 


in  accordance  with  applicable  laws  and 
regulations,  and  that  the  organization 
has  complied  with  laws  and  regulations 
that  may  have  material  effect  on  its 
financial  statements  and  on  whatever 
major  Federal  assistance  programs  in 
which  it  is  involved. 

Evidence  of  viability  may  be  provided 
by  a  copy  of  a  letter  fixim  the 
independent  auditor  who  conducted  the 
most  recent  financial  review  of  the 
putative  financial  agent  Organizations 
on  the  Federal  debarment  list  and  any 
organization  descnibed  in  Section 
501(cK4)  of  the  Internal  Revenue  Code 
of  1986  which  engages  in  lobbying 
activities. 

B.  Submission  of  Proposals 

An  original  and  three  (3)  copies  of  the 
proposal  shall  be  submitted.  The 
proposal  shall  consist  of  two  (2) 
separate  and  distinct  parts. 

Part  I  shall  contain  the  Standard  Form 
(SF)  424,  "Application  for  Federal 
Assistance"  and  SF  424A  "Budget"  The 
individual  signing  the  SF  424  on  behalf 
of  the  applicant  shall  represent  the 
responsible  financial  and  administrative 
entity  for  the  grant  should  that 
appUcation  result  in  an  award. 

Part  U  shall  contain  a  technical 
proposal  that  demonstrates  the  Offeror's 
capabilities  in  accordance  with  the 
Statement  of  Work  contained  in  this 
announcement,  and  proposes  specific 
activities  and  timeframes  with  which  to 
accomplish  the  Statement  of  Work.  No 
cost  data  or  reference  to  price  shall  be 
included  in  the  technical  proposal. 

C.  Hand  Delivered  Proposals 

Proposals  must  be  post  maii^ed  at 
least  five  (5)  days  prior  to  the  closing 
date.  However,  if  proposals  are  hand 
delivered,  they  must  be  received  at  the 
designated  place  by  4:45  p.m..  Eastern 
Time  (insert  date  x  number  of  days  after 
date  of  publication.  All  overnight  mail 
will  be  considered  to  be  hand  delivered 
and  must  be  received  at  the  designated 
place  by  the  specified  closing  date. 
Telegraphed  and/or  faxed  proposals  will 
not  be  honored.  Failure  to  adhere  to  the 
above  instructions  will  be  a  basis  for  a 
determination  of  nonresponsiveness. 

D.  Late  Proposals 

A  proposal  received  at  the  office 
designated  in  the  Solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it  is  received 
before  the  award  is  made  and  it: 

(1)  Was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  the  date  specified  for  receipt  of 
applications  (e.g.,  an  offer  submitted  in 
response  to  a  solicitation  requiring 
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receipt  of  applications  by  the  20th  of  the 
month  must  be  mailed  by  the  15th); 

(2)  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service,  Post 
Office  to  addressee,  not  later  than  5  p.m. 
at  the  place  of  mailing  two  working  days 
prior  to  the  date  specified  for  receipt  of 
proposals.  The  term  "working  days" 
excludes  weekends  and  U.S.  Federal 
holidays. 

The  term  "post  marked"  means  a 
printed,  stamped,  or  otherwise  place 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  employees  of  the  U.S. 
Postal  Service. 

E.  Period  of  Performance 

The  period  of  performance  will  vary 
according  to  activities  proposed,  but 
will  not  exceed  9  months  from  the  date 
of  execution.  It  is  anticipated  that  grant 
awards  will  be  in  the  $80,000-160,000 
range  depending  on  the  activities 
proposed  by  the  applicant.  Applicants 
must  indicate  a  start  date  no  later  than 
June  30, 1997. 

Part  n — Statement  of  Work/Reporting 
Requirements 

A.  Project  Summary 

The  National  Skill  Standards  Board 
intends  to  make  grants  ranging  from 
$80,000  to  $160,000  to  the  organization 
or  group  of  organizations  best 
positioned  and  capable  of  convening 
key  stakeholders  in  each  of  three 
clusters.  This  convening  body  will  build 
coalitions  to  seek  NSSB  recognition  as 
Voluntary  Partnerships  for  the  purpose 
of  developing  voluntary  skill  standards 
systems  that  can  be  endorsed  by  the 
National  Skill  Standards  Board.  One 
grant  will  be  made  in  each  of  the 
following  three  clusters: 

•  Manufacturing,  Installation  and 
Repair. 

•  Wholesale/Retail  Sales. 

•  Business  and  Administrative 
Services. 

Further  detail  on  the  industries  and 
occupations  contained  in  these  three 
clusters  can  be  obtained  by 
downJoading  from  the  NSSB  home  page 
on  the  internet  (address:  www.nssb.org) 
or  by  contacting  Lisa  Harvey  (202)  219- 
9355.  These  very  broad  clusters  of  major 
industries  and  occupations  are 
consonant  with  the  dictates  of  the  Act 
(Sec.  504(a))  which  denotes  that  such 
clusters  of  occupations  shall  involve 
one  or  more  than  one  industry  in  the 
United  States  and  that  share 
characteristics  that  are  appropriate  for 
the  development  of  common  skill 
standards. 


There  will  be  two  phases  in  the 
Statement  of  Work.  Throughout  both 
phases,  there  will  be  independent 
technical  assistance  and  evaluation 
agreements  in  place.  Successful 
applicants  under  this  Solicitation  will 
stipulate  that  they  will  cooperate  with 
both  the  technical  assistance  and 
evaluation  grantees  and  provide  to  both 
entities  whatever  data  is  requested. 

B.  Statement  of  Work 

The  first  phase  will  be  the 
development  and  solidification  of  the 
coalition  of  all  industry  partners — 
industry  employers,  labor  organizations, 
educators,  and  community  based 
organizations,  to  name  some  of  the 
major  stakeholders — into  an  entity  that 
will  seek  NSSB  recognition  as  a 
Voluntary  Partnership.  The  Voluntary 
Partnership  will  constitute  a  project 
management  structure  that  will 
ultimately  guide  the  development  of  a 
cluster-wide  skill  standards  system  to  be 
endorsed  by  the  National  Skill 
Standards  Board.  It  is  anticipated  that 
when  the  first  phase  is  completed,  there 
will  be  such  a  coalition  in  place. 
However,  it  is  expected  that  coalition 
building  and  expansion  activities  will 
be  a  continuing  function  of  the 
Voluntary  Partnership. 

The  second  phase  will  be  for  the 
cluster-wide  coalition  to  develop  a  long- 
term  strategic  plan  for  activities  to  be 
imdertaken  following  the  conclusion  of 
the  Planning  and  Phase  I 
Implementation  Grant.  All  stakeholders 
as  identified  in  the  Criteria  for 
Recognition  as  a  Voluntary  Partnership 
must  be  involved  in  the  plaiming 
process.  The  final  criteria  will  be 
provided  at  the  start  date  of  these  grants 
and  will  be  consistent  with  the 
legislative  definition,  section  (S04(b))  of 
the  Act.  A  copy  of  the  legislation  can  be 
obtained  by  downloading  from  the 
NSSB  home  page  on  the  internet 
(address:  www.nssb.org)  or  by 
contacting  Lisa  Harvey  (202)  219-9355. 

The  anticipated  grant  deliverables  are 
enumerated  under  the  reporting 
requirements  specified  in  Part  B.  below. 

C.  Reporting  Requirements. 

The  Grantee  is  required  to  provide 
reports  and  documents  listed  below: 

(1)  Quarterly  Financial  Reports.  The 
grantee  shall  submit  to  the  Grant 
Officer's  Technical  Representative 
(GOTR)  within  the  30  days  following 
the  end  of  each  quarter,  three  (3)  copies 
of  a  quarterly  Financial  Status  Report 
(SF  269)  until  such  time  as  all  funds 
have  been  expended  or  the  period  of 
availability  has  expired. 


(2)  Progress  Reports.  The  grantee  shall 
submit  to  the  GOTR  two  progress 
reports. 

The  First  report  shall  be  submitted 
when  the  cluster-wide  coalition  has 
been  assembled;  this  report  shall 
include: 

•  Documented  commitment  to 
participate  from  members  of  a  coalition 
meeting  criteria  for  a  Voluntary 
Partnership  as  specified  by  the  Board. 

•  Documented  commitment  to  align 
efforts  with  NSSB  policy  and  guidelines 
for  Voluntary  Partnership  and  Voluntary 
Partnership  activities. 

•  A  written  statement  of  operating 
principles  and  procedures  defining  roles 
and  decision-making  processes  for  the 
Voluntary  Partnership. 

The  second  report  shall  be  submitted 
upon  the  completion  of  the  long-term 
strategic  plan  and  shall  include: 

•  A  long-term  strategic  plan  will 
identify  long-  and  short-term  goals, 
objectives  and  strategies  to  successfully 
develop  the  components  of  a  cluster- 
wide  skill  standards  system,  including, 
but  not  limited  to:  (1)  the  identification 
of  concentrations  for  the  cluster;  (2)  the 
development  of  a  basic  certificate  for 
that  cluster;  and  (3)  the  initiation  of  a 
process  by  which  specialty  certificates 
in  that  cluster  will  be  endorsed.  The 
strategic  plan  will  include  a  budget.  The 
Strategic  Plan  will  also  address 
communications  issues  related  to 
building  stakeholder  support  for  the 
skill  standards  and  cost/revenue 
implications  of  maintaining  a  high 
quality  system. 

•  A  completed  application  for  NSSB 
recognition  as  a  Voluntary  Partnership 
and  for  long-term  implementation 
funds.  The  application  will  be  provided 
to  the  grantee  on  the  start  date. 

Corrective  Action 

There  is  a  presumption  that  the  first 
phase  shall  be  completed  within  six 
months  of  the  execution  of  the  Grant 
and  that  this  report  shall  be  filed  within 
thirty  days  after  that  completion  and 
that  the  second  phase  will  be  completed 
within  three  months  after  the 
completion  of  the  first  phase.  Should 
there  be  some  delay  in  completion  the 
grantee  may  be  required  to  report  in 
writing  and,  in  such  form  as  the  GOTR 
may  prescribe,  that  there  is  such  a 
delay,  what  the  causes  are  for  it,  and  a 
timetable  for  completion  of  the  activity. 
The  Grant  Officer  and  grantee  will  work 
together  to  identify  mutually  acceptable 
corrective  action  within  one  month.  If 
the  Grant  Officer  and  grantee  cannot 
reach  a  mutually  acceptable  corrective 
action,  the  Grant  Officer  can  unilaterally 
impose  his/her  corrective  action. 


Part  m.  Rating  Criteria  for  Award/ 
Selection  Process 

Prospective  offerors  are  advised  that 
the  selection  of  grantees  for  an  award  is 
to  be  made  after  careful  evaluation  of 
proposals  by  a  panel  of  specialists.  The 
panel's  conclusions  are  advisory  in 
nature  and  not  binding  on  the  Grant 
Officer.  The  panelists  will  evaluate  the 
proposals  for  acceptability,  with 
emphasis  on  the  scoring  criteria 
enimierated  below.  Although  some 
scoring  criteria  are  weighted  more 
heavily  than  others,  the  NSSB 
emphasizes  that  a  minimum  score  on 
each  criterion  is  critical  to  the 
successful  performance  of  the  Statement 
of  Work.  Applicants  should  be  advised 
that  the  proposal  must  score  at  least 
60%  of  the  total  points  in  each  category 
to  be  considered  technically  acceptable. 

A.  Employer  Leadership  (35  points) 

The  proposal  must  include  effective 
evidence  that  employers  will  play  a 
leadership  role.  Effective  evidence  will 
be  judged  on: 

•  The  strength  and  specificity  of  the 
commitments,  a  letter  of  commitment 
from  an  employer  should  enumerate  the 
details  of  that  commitment  (e.g.,  two 
executives  with  strong  backgrounds  in 
production  line  management  will  be 
available  for  six  months  on  a  40  percent 
basis); 

•  The  diversity  of  employers,  e.g.. 
presence  of  large  and  small  employers, 
public  and  private  employers;  smd 

•  The  extent  to  which  employers 
from  across  the  cluster  are  represented. 

B.  Involvement  of  All  Key  Stakeholders 
(25  points) 

The  applicant  must  supply  clear 
evidence  of  an  ability  to  collaborate 
with  all  key  stakeholders  within  the 
designated  cluster  including  employers, 
organized  labor,  education,  government 
and  community-based  organization 
representatives.  It  is  %xpected  that  an 
application  will  define  and  enumerate 
who  those  stakeholders  are,  together 
with  a  concise  statement  of  why  the 
particular  entity  is  considered  a  key 
stakeholder  in  the  given  cluster.  Letters 
of  conunitment  from  key  stakeholders 
can  be  included  with  the  application. 

The  factors  referred  to  in  Criterion  A 
will  be  utilized  here'  as  well.  A 
demonstrated  history  with  coalition  and 
specificity  with  regard  to  how  and  to 
what  degree  the  key  stakeholders  have 
agreed  to  participate  will  be  considered 
effective  evidence. 

C.  Employment  (10  points) 

An  applicant  organization  must 
demonstrate  that  its  coalition  includes  a 
group  of  employers  that  collectively 


employs  at  least  40  percent  of  the 
workforce  within  the  cluster.  Applicants 
are  cautioned  to  approach  this  criterion 
with  specificity.  Effective  evidence  may 
include  member  survey  results  from 
trade  associations,  business 
organizations  and  employment  statistics 
from  individual  employers  or 
projections  based  on  hard  data  regarding 
number  and  size  of  employers  involved. 

D.  Required  Knowledge  (10  points) 

The  applicant  must  demonstrate  that 
the  coalition  has  a  working  knowledge 
in  these  areas:  Skill  standards,  training, 
workforce  development,  work 
organization,  assessment,  and 
certification.  The  applicant  must 
identify  both  the  coalition  member  and 
the  accomplishments  that  demonstrate  a 
working  knowledge  of  these  key  areas: 
e.g.  XXXX  Company  has  received  the 
Malcolm  Baldrige  award  and  is  an 
acknowledge  national  leader  in  high 
performance  work  practices;  XXXX 
Trade  Association  has  a  50-year  history 
of  certification;  XXXX  Labor  Group  has 
a  long-standing  apprenticeship  training 
program;  XXXX  Education  Institution 
has  a  leading  assessment  and 
certification  center  in  the  region. 

Offerors  are  advised  that  discussions 
may  be  necessary  in  order  to  clarify  any 
inconsistencies  in  their  applications. 
The  panelists'  evaluations  are  only 
advisory  to  the  Grant  Officer.  The  final 
decisions  for  grant  award  will  be  made 
by  the  Grant  Officer,  after  considering 
the  panelists'  scoring  decisions.  The 
Grant  Officer's  decisions  will  be  based 
on  what  is  determined  to  be  the  most 
advantageous  to  the  Federal 
Government  in  terms  of  technical 
quahty  and  other  bctors. 

E.  Rating  Criteria 

Applicants  are  advised  that  selection 
for  grant  award  is  to  be  made  after 
careful  evaluation  of  technical 
applications  by  a  panel.  Each  panelist 
will  evaluate  applications  against  the 
various  criteria  on  the  basis  of  80  points. 

The  scores  urill  then  serve  as  the 
primary  basis  to  select  applications  for 
potential  award. 


1 .  Technical  criteria 


a.  Employer  Leadership 

b.  Involvement  of  all  Key  Stakehold- 
ers   

c.  Emptoymerrt 

d.  Required  Knowledge  


Points 


35 

25 
10 
10 


F.  Evaluation  Process  and  Competitive 
Range 

Although  the  Government  reserves 
the  right  to  award  on  the  basis  of  the 
initial  proposal  submissions,  the 


Government  may  establish  a 
comi>etitive  range,  based  on  initial 
proposal  evaluation,  for  the  purpose  of 
selecting  those  qualified  applicants  with 
whom  the  Government  will  hold 
discussions.  Competitive  range  will  be 
based  on  the  technical  evaluation. 

Following  the  Grant  Officer's  call  for 
the  receipt  of  final  revisions  to  the 
proposals  (Best  and  Final  Offers),  the 
evaluation  process  described  above  will 
be  repeated  to  consider  such  revisions 
are  submitted  by  applicants.  Following 
this  evaluation,  the  Govenunent  will 
determine  which  applicant  has  received 
the  greatest  number  of  points,  and  is 
thus  in  line  for  award  of  the  resulting 
grant. 

g.  Cgntent  of  Grant  Application 

1.  •Technical  Propmsal 

The  technical  proposal  shall  not 
exceed  20  single  sided,  double  spaced, 
10  to  12  pitch  typed  pages.  Given  the 
page  limitation,  it  is  important  to  plan 
your  proposal  submission  carefully  so 
as  to  include  all  relevant  information. 

2.  Cost  Proposal 

The  cost  (business)  proposal  must  be 
separate  frt)m  the  technical  proposal. 
The  transmittal  letter,  all  letters  of 
support,  and  public  policy  certificates 
shall  be  attached  to  the  business 
proposal,  which  shall  consist  of  the 
following: 

a.  Standard  Form  424:  ApplicatioD  for 
Federal  Assistance,  signed  by  an  official 
from  the  applicant  organization  who  is 
authorized  to  enter  the  organization  into 
a  grant  agreement  with  the  Department 
of  Labor.  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Number  is 
17.248. 

b.  Budget  Information:  Budget 
Information  must  consist  of  the 
following:  'Budget  Information," 
Sections  A-F  of  Standard  Budget  Form 
424A. 

(Use  the  forms  and  instructions  provided, 
with  the  following  qualifications) 

(1)  In  Section  A,  Budget  Summary, 
enter  in  colunm  (e),  the  amount  of 
Federal  funds  applied  for;  enter  in 
column  (f)  the  total  value  of  any  match/ 
in-kind  contributions.  Provide  totals  in 
coliunn  (g)  and  row  5. 

(2)  In  Section  B,  Budget  Categories, 
enter  detailed  separate  cost  breakdowns 
for  both  the  amount  of  Federal  funds 
requested  in  the  grant  application 
(entered  in  column  1)  and  the  total 
amount  of  in-kind  services  and/or 
matching  funds  that  shall  be  made 
available  (column  2).  Grantees  shall 
format  the  budget  backup  so  that 
program  costs  are  easily  distinguishable 
from  administrative  costs. 
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The  object  class  category  entitled  "j. 
Indirect  Charges"  shall  not  be  used 
when  it  is  proper  and  appropriate  to 
direct  charge  costs  relating  to  the 
program.  The  indirect  charges  object 
class  category  is  properly  used  to 
display  costs  based  on  (a)  an  approved, 
negotiated  indirect  cost  rate  and  plan 
with  either  the  Department  of  Labor 
(DOL)  or  another  cognizant  Federal 
Government  audit  agency;  or  (b)  a 
proposed  rate  based  on  a  cost  allocation 
plan  that  might  be  used  as  a  90-day 
billing  rate  for  the  grant  award  until  the 
grantee  can  negotiate  an  acceptable  and 
allowable  rate  with  the  Office  of  Cost 
Determination  of  DOL. 

3.  Budget  Back-up  Information:  As  an 
attachment  to  the  Standard  Budget 
Forms,  the  applicant  must  provide  at  a 
minimum,  and  on  separate  sheet(s),     • 
program/administrative  costs  which 
include  the  following  information 
(applicants  are  encouraged  to  use  the 
attached  budget  back-up  format  that 
provides  for  display  of  all  the  required 
information): 

(1)  A  breakout  of  all  personnel  costs 
by  position  title,  salary  rates  and 
percent  of  time  of  each  position  to  be 
devoted  to  the  proposed  project; 

(2)  An  explanation  and  breakout  of 
extraordinary  fringe  benefit  rates  and 
associated  charges  (i.e.,  rates  exceeding 
35%  of  salaries  and  wages); 

(3)  An  explanation  of  the  piupose  and 
composition  of,  and  method  used  to 
derive  the  costs  of  each  of  the  following: 
travel,  equipment,  supplies,  sub- 
agreements  and  any  other  costs.  The 
applicant  shall  include  costs  of  any 
required  travel  described  in  the  attached 
Special  Provisions.  Mileage  charges 
shall  not  exceed  31  cents  per  mile. 

(4)  Description/specification  of  and 
justification  for  equipment  purchases,  if 
any.  Any  oon-expendable  personal 
property  having  a  unit  acquisition  cost 
of  S500  or  more,  and  a  useful  life  of  two 
or  more  years  must  be  specifically 
identifiml  (State  and  local  governments 
see  29  CFR  Part  97,  all  others  see  29 
CFR  Part  95). 

Applicants  are  advised  that 
information  and  dollar  amounts 
provided  in  the  budget  back-up  must  be 
consistent  with  and  therefore,  easily 
cross-walked  to  Section  B,  Object  Class 
Category,  of  the  Standard  Budget  Forms. 
They  should  also  be  consistent  with  the 
budget  narrative  contained  in  the 
application. 

d.  Budget  Narrative:  (1)  A  narrative 
explanation  of  the  budget  which 
describes  all  proposed  costs  and 
indicates  how  they  are  related  to  the 
operation  of  the  project. 

(2)  This  shall  include,  at  a  minimum, 
an  identification  of  staff  associated  with 


the  program  and  a  description  of  their 
duties  relative  to  the  program.  The 
description  shall  justify  the  percentages 
of  staff  time  being  charged  to  the  grant. 

(3)  Travel,  equipment,  supplies, 
contractual  (including  sub^^ts),  and 
other  charges  in  the  budget  shall  be 
explained  and  justified  with  respect  to 
the  project  approach. 

(4j  Provide  this  information 
separately  for  the  amount  of  requested 
Federal  funding  and  the  amount  of 
proposed  match/in-kind  contribution. 

e.  Indirect  Cost  Information:  If 
indirect  charges  are  claimed  in  the 
proposed  budget,  the  applicant  must 
provide  on  a  separate  sheet,  the 
following  information: 

(1)  Name  and  address  of  cognizant 
Federal  audit  agency; 

(2)  Name,  address  and  phone  number 
(including  area  code)  of  the  Government 
auditor; 

(3)  Documentation  from  the  cognizant 
agency  indicating: 

(a)  indirect  cost  rate  and  the  base 
against  which  the  rate  should  be 
applied; 

(b)  Effective  period  (dates)  for  the  rate; 

(c)  Date  last  rate  was  computed  and 
negotiated; 

(4)  If  no  govermnent  audit  agency 
computed  and  authorized  the  rate 
claimed,  provide  brief  explanation  of 
computation,  who  computed  and  the 
date;  if  the  applicant  is  awarded  a  grant, 
the  proposed  indirect  rate  must  be 
submitted  to  a  Federal  audit  agency 
within  90  days  of  award  for  approval. 

H.  OMB  Clearance 

Offerors  awarded  a  grant  under  this 
solicitation  will  be  required  to  provide 
the  supporting  documents  needs  to  clear 
data  collection  instruments  with  the 
U.S.  Department  of  Labor  and  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980,  as 
amended,  if  collection  activities  under 
the  grant  require  response  from  ten  (10) 
or  more  members  of  the  public.  In  this 
regard,.the  narrative  for  all  projects 
should  indicate  the  scope  the  of 
plaimed  data  collection  activity. 

/.  Disposal  of  Data 

Data  collected  by  the  grantee  will 
become  the  property  of  the  Department 
of  Labor,  upon  completion  of  this 
project.  The  grantee  shall  defer  to  the 
GOTR  as  early  as  possible  for  guidance 
as  to  ensiu^  that  the  data  are 
documented  and  easily  accessible  and 
usable. 

/.  Allowable  Costs 

Determinations  of  allowable  costs 
shall  be  made  in  accordance  with  the 
following  applicable  Federal  cost 
principles: 


State  and  Local  Governments — OMB 
Circular  A-87. 

Educational  Institutions — OMB 
Circular  A-21. 

Non-Profit  Organizations — OMB 
Circular  A-122. 

Profit  Making  Commercial  Firms — 
FAR  31.2. 

Profit  will  not  be  considered  an 
allowable  cost  in  any  case. 

K.  Administrative  Pmvisions 

The  grant  awarded  under  this  SGA 
shall  be  subject  to  the  following 
administrative  standards  and 
provisions: 

29  CFR  Part  95 — Federal  Standards 
for  Federally  Funded  Grants  and 
Agreements. 

29  CFR  Part  97— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

29  CFR  Part  96— Federal  Standards 
for  Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 

L.  Grant  Assurances  and  Certifications 

The  applicant  must  include  the 
attached  assurances  and  certifications. 

M.  Special  and  General  Provisions 

These  are  attached  for  your 
information.  If  the  applicant  is  awarded 
a  grant,  it  will  be  required  to  operate  the 
program  in  accordance  with  these 
provisions.  Please  note  that  the  Special 
Provisions  actually  incorporated  into 
the  grant  may  differ  from  those  included 
in  the  SGA,  in  order  to  reflect 
information  specific  to  the  application. 

Signed  at  Washington,  D.C.,  this  sixth  day 
of  March  1997. 
EdytheWMt, 

Executive  Director,  National  Skill  Standards 
Board. 
[PR  Doc.  97-6059  Filed  3-10-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  No.  50-397] 

Washington  Public  Power  Supply 
System;  Notice  of  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  149  to  Facility 
Operating  License  No.  NPF-21  issued  to 
Washington  Public  Power  Supply 
System  (the  licensee),  for  operation  of 
the  Washington  Nuclear  Project  No.  2 
(WNP-2),  located  in  Benton  County. 
Washington. 


The  amendment  is  effective  as  of  the 
date  of  issuance. 

The  amendment  replaces,  in  their 
entirety,  the  current  technical 
specifications  (TS)  with  a  set  of  TS 
based  on  NUREG-1434,  "Standard 
Technical  Specifications,  General 
Electric  BWR/6  Plants."  Revision  1, 
April  1995.  In  addition,  the  amendment 
adds  a  new  license  condition  2.C.(30) 
reflecting  the  licensee's  commitments 
regarding  relocation  of  TS  requirements 
to  licensee-controlled  documents  and 
the  implementation  of  Regulatory  Guide 
1.160.  The  amendment  also  adds  an 
Appendix  C  listing  those  commitments. 
The  amendment  also  deletes  license 
condition  2.C.(18)(c)  which  had 
required  the  licensee  to  provide,  prior  to 
startup  from  the  first  refueling  outage, 
TS  for  the  bypass  timer  setting  and 
manual  inhibit  switch  of  the  automatic 
depressurization  system. 

The  application  for  the  ameiulment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Conunission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  June  26, 1996  (61  FR  33144).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
\     statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  himian  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  The  application  for 
amendment  dated  December  8,  1995,  as 
supplemented  by  letters  dated  July  9, 
1996,  August  30. 1996,  September  6, 

1996,  December  12, 1996,  January  14, 

1997,  January  31, 1997,  and  February 
10, 1997,  (2)  Amendment  No.  149  to 
Facility  Operating  License  No.  NPF-21, 
and  (3)  the  Commission's  related  Safety 
Evaluation  and  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  oiociunent  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  dociunent  room  located  at  the 


Richland  Public  Library,  955  Northgate 
Street,  Richland,  Washington  99352. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
Timothy  G.  CoOmrii, 

Senior  Project  Manager,  Project  Directorate 
rV-2.  Division  of  Reactor  Projects  JJIfTV,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  97-5998  Filed  3-10-97;  8:45  am] 
BILUNQ  CODE  7900-01 -P 


Advisory  Committee  on  Reactor 
Safeguards;  Revised  Meeting  Agenda 

The  agenda  for  the  439th  meeting  of 
the  Advisory  Committee  on  Reactor 
Safeguards  scheduled  to  be  held  on 
March  6-8,  1997,  in  Conference  Room 
T-2B3, 11545  Rockville  Pike,  Rockville, 
Maryland,  has  been  revised  to  include 
Committee  discussion  of  a  proposed 
ACRS  report  on  plant  specific 
application  of  safety  goals.  All  other 
items  pertaining  to  this  meeting  remain 
the  same  as  published  in  the  Federal 
Register  on  Thursday,  February  20, 
1997  (62  FR  7810). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy,  Chief,  Nuclear  Reactors 
Branch  (telephone  301/415-7364), 
between  7:30  A.M.  and  4:15  PA4.  EST. 

Dated:  March  5, 1997. 
Andrew  L.  Bates, 

Advisory  Conunittee  Management  Officer, 
(FR  Doc.  97-5997  Filed  3-10-97;  8:45  am) 
BIUJNG  CODE  7S0O-41-P 


Sunshine  Act  Meeting 

AGENCY  HOUNNG  THE  MEETVIG:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  March  10, 17.  24,  and 

31,1997. 

PLACE:  Commissioners'  Conference 

Room,  11555  RockviUe  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSOEREO: 

Week  of  March  10 

Monday,  March  10 

10:30  a.m.— Briefing  on  10  CFR  50.59 
Regulatory  Process  improvements 
(PUBUC  MEETING)  (Contact: 
Eileen  McKenna,  301-415-2189) 

2:30  p.m. — Briefing  on  Implementation 
of  Maintenance  Rule,  Revised 
Regulatory  Guide,  and 


Consequences  (PUBLIC  MEETING) 
(Contact:  JSuzarme  Black.  301-415- 
1017) 

Thursday.  Match  13 

11:30  a.m. — Affirmation  Session 
(PUBUC  MEETING)  (ff  needed) 

Week  of  March  17— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  March  17. 

Week  of  March  24— Tentative 

Tuesday,  March  25 

10:00  a.m. — Briefing  on  High-Bumup 
Fuel  Issues  (PUBUC  MEETING) 
(Contact:  Ralph  O.  Meyer,  301-415- 
6789) 

11:30  a.m. — Affirmation  Session 
(PUBUC  MEETING)  (if  needed) 

Week  of  March  31— Tentative 

Monday,  March  31 

11:30  a.m. — Affirmation  Session 
(PUBUC  MEETING)  (if  needed) 

2:00  p.m.— Classified  Security  Briefing 
(Qosed— Ex.  1) 

2:30  p.m. — ^Meeting  with  DOE  on' 
External  Regulation  of  DOE 
FaciUties  (PUBUC  MEETING) 

Note:  The  schedule  for  Commission 
Meetings  is  subject  to  change  on  short  notice. 
To  verify  the  status  of  meetings,  call 
(recording) — (301)  415-1292.  Contact  person 
for  more  information:  Bill  Hill  (301)  415- 
1661. 

Tlie  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECy/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  s]rstem 
is  available,  ff  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmhnrc.gov  or 
dkwnrc.gov. 

Dated:  March  7, 1997. 
William  M.  HUL  Jr.. 

Secy  Tracking  Officer,  Office  of  the  Secretary. 
[FR  Doc.  97-6226  Filed  3-7-97;  2K)5  pmj 
BUJNQ  CO06  7S00-O1-M 


11232 


Federal  Register  /  Vol.  62,  No.  47  /  Tuesday.  March  11.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  47  /  Tuesday,  March  11,  1997  /  Notices 


11233 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Ral.  No.  22541; 
812-10200] 

PaineWebber  America  Fund,  et  al.; 
Notice  of  Application 

March  4.  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEXH"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANTS:  PaineWebber  America 
Fund;  PaineWebber  Cashfund,  hic, 
PaineWebber  Investment  Series; 
PaineWebber  Managed  Assets  Trust; 
PaineWebber  Managed  Investments 
Trust;  PaineWebber  Managed  Municipal 
Trust;  PaineWebber  Master  Series,  Inc.; 
PaineWebber  Municipal  Series; 
PaineWebber  Mutual  Fund  Trust; 
PaineWebber  Olympus  Fund; 
PaineWebber  Financial  Services  Growth 
Fund  Inc.;  PaineWebber  RMA  Money 
Fund,  Inc.;  PaineWebber  RMA  Tax-Free 
Fund,  Inc.;  PaineWebber  Securities 
Trust,  PaineWebber  Series  Trust; 
Strategic  Global  Income  Fund,  Inc.; 
Triple  A  and  Government  Series — 1997, 
Inc.;  2002  Target  Term  Trust  Inc.;  All- 
American  Term  Trust  Inc.;  Global  High 
Income  Dollar  Fund  Inc.;  Global  Small 
Cap  Fund  Inc.;  Investment  Grade 
Municipal  Income  Fund  Inc.;  Insured 
Municipal  Income  Fund  Inc.;  Managed 
High  Yield  Fund  Inc.;  PaineWebber 
Municipal  Money  Market  Series; 
PaineWebber  Investment  Trust; 
PaineWebber  Investment  Trust  II; 
PaineWebber  Investment  Trust  III; 
Liquid  Institutional  Reserves;  Managed 
Accounts  Services  Portfolio  Trust 
(collectively,  "Affiliated  Funds"); 
PaineWebber  Incorporated 
("PaineWebber"),  and  Mitchell 
Hutchins  Asset  Management  Inc. 
("Mitchell  Hutchins"),  on  behalf  of 
themselves  and  any  other  registered 
investment  companies,  or  series  thereof, 
which  currently  or  in  the  futiu%  may  be 
advised  by  Mitchell  Hutchins  or 
PaineWebber,  or  any  entity  controlling, 
controlled  by,  or  under  common  control 
(as  defined  in  section  2(a)(9)  of  the  Act) 
with  PaineWebber  or  Mitchell 
Hutchins.' 


'  All  existing  Affiliated  Funds  that  oirrently 
intend  to  rely  on  the  requested  relief  have  been 
named  as  parties  to  the  application.  Certain  other 
funds,  or  series  thereof,  for  which  Mitchell 
Hutchins  or  PaineWebber.  or  any  entity  controlling, 
controlled  by.  or  under  coounon  control  'vith 
Mitchell  Hutchins  or  PaineWebber.  acts  as 
investment  adviser  do  not  presently  intend  to  rely 
on  the  requested  order.  Any  such  Affiliated  Fund, 
or  series  thereof,  however,  would  be  covered  by  the 
order  if  it  later  proposed  to  enter  into  a  lending 


RELEVANT  ACT  SECTIONS:  Order  requested 
under  rule  17d-l  to  permit  certain 
transactions  in  accordance  with  section 
17(d)  and  rule  17d-l. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  Affiliated 
Funds  to  pay,  and  PaineWebber  as 
lending  agent  to  accept,  fees  based  on  a 
share  of  the  revenue  generated  from 
securities  lending  transactions,  as 
described  in  the  application. 
RUNG  DATES:  The  application  was  filed 
on  June  14, 1996  and  amended  on 
December  4,  1996,  and  February  26, 
1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  31, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notificration 
by  waiting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W..  Washington,  D.C.  20549. 
Applicants,  1285  Avenue  of  the 
Americas,  New  York,  New  York  10019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  A.  Bodden,  Paralegal  Specialist, 
at  (202)  942-0575,  or  Mercer  E.  Bullard, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  bom  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representatioiis 

1.  Eacih  of  the  following  Affiliated 
Funds  is  registered  luider  the  Act  as  a 
closed-end  management  investment 
company:  Strategic  Global  Income 
Fund,  Inc.;  Triple  A  and  Government 
Series— 1997,  Inc.;  2002  Target  Term 
Trust  Inc;  AU-American  Term  Trust 
Inc.;  Global  High  Income  Dollar  Fund 
Inc.;  Global  Small  Cap  Fund  Inc.; 
Investment  Grade  Municipal  Income 
Fluid  Inc.;  Insured  Municipal  Income 
Fund  Inc.;  and  Managed  High  Yield 
Fund  Inc.  All  of  the  other  Affiliated 


arrangement  with  PaineWebber  on  the  terms 
described  in  the  application. 


Funds  are  registered  under  the  Act  as 
open-end  management  investment 
companies.  All  of  the  closed-end 
companies  and  PaineWebber  Cashfund, 
Inc.,  PaineWebber  Master  Series,  Inc., 
PaineWebber  Financial  Services  Growth 
Inc.,  PaineWebber  RMA  Money  Fund, 
Inc.,  and  PaineWebber  RMA  Tax-Free 
Fund,  Inc.  are  organized  as  Maryland 
corporations;  Managed  Accounts 
Services  Portfolio  Trust  is  organized  as 
a  Delaware  business  trust;  and  the 
remaining  Affiliated  Funds  are 
organized  as  Massachusetts  business 
trusts.  The  Affiliated  Fimds  invest  in  a 
range  of  equity  and  fixed-income 
securities. 

2.  PaineWebber,  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"), 
serves  as  investment  adviser  and 
Mitchell  Hutchins,  a  registered 
investment  adviser  under  the  Advisers 
Act  and  a  wholly-owned  subsidiary  of 
PaineWebber,  serves  as  sub-adviser  to 
PaineWebber  Cashfimd.  Inc., 
PaineWebber  RMA  Money  Fund,  Inc., 
PaineWebber  RMA  Tax-Free  Fund,  Inc.. 
PaineWebber  Managed  Municipal  Trust, 
PaineWebber  Municipal  Money  Market 
Series,  and  Liquid  Institutional    » 
Reserves.  Mitchell  Hutchins  serves  as 
investment  adviser  to  the  remaining 
Affiliated  Funds,  although  it  has 
delegated  certain  of  its  responsibilities 
with  respect  to  certain  Funds  to  sub- 
advisers. 

3.  PaineWebber  is  a  publicly  owned 
securities  brokerage,  investment 
banking,  and  asset  management  firm 
offering  a  broad  range  of  services  to 
corporations,  institutions,  and 
substantial  private  investors  worldwide. 
PaineWebber  and  Mitchell  Hutchins  are 
registered  as  investment  advisers  under 
the  Investment  Advisers  Act  of  1940 
and  as  btoker-dealers  under  the 
Securities  Exchange  Act  of  1934. 
PaineWebber  is  also  a  member  of  the 
National  Association  of  Securities 
Dealers.  Inc..  and  the  New  York  Stock 
Exchange. 

4.  Each  of  the  Affiliated  Funds  is 
permitted  under  its  investment 
objectives,  policies,  and  restrictions  to 
lend  its  portfolio  securities.  Mitchell 
Hutchins  and  PaineWebber  previously 
proposed  that  each  Affiliated  Fund  lend 
its  securities  to  increase  the  income 
earned  by  such  Fund,  thus  increasing 
total  return  to  shareholders.  The  boards 
of  directors/trustees  ("Board")  of  certain 
Affiliated  Funds  approved  that  proposal 
and  authorized  commencement  of 
securities  lending  activities  with  respect 
to  such  Funds.  Pursuant  to  such 
approval,  PaineWebber's  compensation 
for  acting  as  lending  agent  is  limited, 
pending  receipt  of  the  exemptive  relief 


requested  in  the  application  and  further 
action  by  the  BoEirds,  to  reimbursement 
for  specific  expenses  that  it  incurs  as 
lending  agent  for  Affiliated  Funds.^ 

5.  In  connection  with  the 
establishment  of  a  securities  lending 
program,  the  Board  of  a  Fimd,  including 
a  majority  of  the  directors  who  are  not 
"interested  persons"  as  defined  in 
section  2(a)(19)  of  the  Act,  has 
established  or,  for  Affiliated  Fimds  that 
have  not  yet  commenced  securities 
lending,  will  establish  procedures  to 
govern  the  program.  These  procedures 
do  or  will  comply  with  the  positions  set 
forth  by  the  Commission  and  its  staff  in 
no-action  letters  and  require  specific 
guidelines  relating  to  the 
creditworthiness  of  borrowers  and  of 
issuers  irom  whom  an  Affiliated  Fund 
may  accept  irrevocable  letters  of  credit 
as  collateral. 

6.  Mitchell  Hutchins  and 
PaineWebber  proposed  that  each 
Affiliated  Fund  engage  a  lending  agent 
for  the  Fund,  and  the  Boards  approved 
the  retention  of  PaineWebber  as  lending 
agent.  PaineWebber,  as  lending  agent,  is 
responsible  for  soliciting  borrowers, 
monitoring  daily  the  value  of  the  loaned 
securities  and  collateral,  requesting  that 
borrowers  add  to  the  collateral  when 
required  by  the  loan  arrangements  and 
performing  other  administrative 
functions  in  connection  with  each 
Affiliated  Fund's  seciuities  lending 
program.  PaineWebber  enters  into  loans 
with  pre-approved  borrowers  on  terms 
the  parameters  of  which  are  pre- 
approved  by  the  Fund's  investment 
adviser  or  sub-adviser.  Although  not 
currently  contemplated,  PaineWebber 
may  invest  cash  collateral  for  the  loans 
in  instruments  pre-approved  by  such 
investment  adviser  or  sub-adviser. 

7.  The  duties  of  PaineWebber  as 
lending  agent  for  an  Affiliated  Fimd  are 
included  in  a  lending  agency  agreement. 
Procedures  governing  determination  of 
the  borrowers  and  acceptable 
investment  instruments  have  been 
adopted  by  the  Boards  and  the  relevant 
investment  advisers  and  sub-advisers. 
The  investment  adviser  or  sub-adviser 
monitors  PaineWebber's  activities  as 
lending  agent  to  ensure  that  securities 
loans  are  effected  in  accordance  with 
the  adviser's  or  sub-adviser's 
instructions  and  within  the  procedures 
adopted  by  the  relevant  Board. 

8.  Although  PaineWebber  acts  as  both 
investment  adviser  and  lending  agent  to 
certain  Affiliated  Funds,  the  personnel 
providing  day-to-day  lending  agency 


'  Applicants  have  not  sought  and  are  not  seeking 
exemptive  relief  with  respect  to  the  specific  lending 
activities  to  be  undertaken  by  PaineWebber  or  with 
respect  to  the  expense  reimbursement  arrangement 
recently  approved  by  the  Boards. 


services  to  the  Funds  do  not  provide 
investment  advisory  services  to  the 
Funds  and  are  completely  separate  and 
distinct  firom  those  PaineWebber 
personnel  who  provide  investment 
advisory  services  to  the  Funds. 
PaineWebber's  activities  as  lending 
agent  are  conducted  imder  the 
supervision  of  investment  management 
personnel  as  each  Fund's  investment 
adviser  or  sub-adviser,  who  are  not  in 
any  way  involved  in  PaineWebber's 
lending  agency  operations.  None  of  the 
lending  representatives  in 
PaineWebber's  securities  lending 
department  participates  in  any  way  in 
the  selection  of  portfolio  seinirities  or 
any  other  aspects  of  the  management  of 
the  Affiliated  Funds. 

9.  Ultimate  responsibility  for 
determining  which  specific  securities 
are  available  to  be  loaned  and  to  whom 
the  securities  may  be  loaned  resides 
with  the  investment  adviser  or  sub- 
adviser  for  each  Affiliated  Fund,  subject 
to  the  parameters  set  forth  in  the 
procediu^s  approved  by  each  Affiliated 
Fimd's  Board.  Each  Affiliated  Fimd's 
investment  adviser  or  sub-adviser 
notifies  the  lending  agent  as  to  which 
securities  are  or  are  not  available  to  be 
loaned  and  approves  a  list  of  approved 
borrowers  to  whom  each  Affiliated 
Fund  may  lend  its  securities. 
PaineWebber  provides  the  investment 
adviser  or  suh-adviser  with  a  list  of 
lending  transactions  for  each  Fund  on  a 
periodic  basis.  In  addition,  under  the 
lending  agency  agreement,  each  Fund 
retains  full  discretion  and  power  to 
prevent  any  loan  from  being  made  or  to 
terminate  any  loan  once  made.  The 
investment  adviser  or  sub-adviser  are 
required  to  terminate  loans  as  necessary 
in  order  to  vote  proxies  with  respect  to 
material  matters  affecting  the  issuer  of 
the  securities  on  loan.  The  duties  to  be 
performed  by  PaineWebber  as  lending 
agent  for  each  Affiliated  Fund  are 
consistent  with  and  do  not  exceed  the 
parameters  set  forth  in  Norwest  Bank, 
Minnesota,  N^.  (May  25, 1995),  except 
to  the  extent  that  the  SEC  staff  should 
later  modify  such  parameters. 

10.  Each  borrower  of  an  Affiliated 
Fimd's  securities  is  required  to  tender 
collateral  to  be  held  by  the  Fund's 
custodian  or  sub-custodian  in  the  form 
of  cash,  securities  issued  or  guaranteed 
by  the  United  States  Government,  its 
agencies,  or  instrumentalities  ("U.S. 
Government  securities"),  or  irrevocable 
letters  of  credit  issued  by  certain 
approved  banks  or  such  other  collateral 
that  may  be  acceptable  collateral  for  the 
Fund  in  accordance  with  present  and 
future  applicable  positions  of  the  SEC 
staff.  The  borrower  delivers  collateral  to 
the  Fund's  custodian  or  sub-custodian 


equal  to  at  least  100%  of  the  securities 
loan  which  collateral  is  supplemented 
to  cover  differences  between  the  value 
of  the  collateral  and  the  market  value  of 
the  loaned  securities  as  necessary. 

11.  When  the  collateral  consists  of 
U.S.  Government  securities  or  letters  of 
credit,  PaineWebber  typically  negotiates 
on  behalf  of  the  Affiliated  Fund  a 
lending  fee  to  be  paid  by  the  borrower 
to  the  Fund.  The  beneficial  ownership 
of  the  collateral  remains  with  the 
borrower,  as  does  the  right  to  the 
income  earned  where  the  collateral 
consists  of  U.S.  Government  securities. 
At  the  termination  of  a  loan,  the 
borrower  pays  the  lending  fee  to  the 
Fund,  and  PaineWebber  will  receive  a 
pre-negotiated  j)ercentage  of  the  fee. 

12.  When  the  collateral  consists  of 
cash,  the  Affiliated  Fund,  instead  of 
receiving  a  separate  lending  fee, 
typically  receives  a  portion  of  the  return 
earned  on  the  investment  of  the  cash 
collateral  by  or  under  the  direction  of 
the  Fund's  investment  adviser  or  sub- 
adviser.  Depending  on  the  arrangements 
negotiated  with  the  borrower  by 
PaineWebber,  a  percentage  of  the  return 
on  the  investment  of  the  cash  collateral 
may  be  remitted  by  the  Fimd  to  the 
borrower.  Out  of  amounts  earned  on  the 
investment  of  the  cash  collateral,  the 
borrower  is  first  paid  the  amount  agreed 
upon,  if  any.  and  then,  out  of  any 
remaining  earnings,  PaineWebber 
receives  a  pre-negotiated  percentage.  In 
the  cash  collateral  scenario,  the 
Affiliated  Fund  bears  the  risk  of  loss  of 
the  collateral. 

13.  Applicants  propose  that  each 
Fund  adopt  the  following  procedures  to 
ensure  that  the  fee  arrangement  and 
other  terms  governing  the  relationship 
Mdth  PaineWebber,  as  lending  agent, 
will  be  fair 

a.  In  connection  with  the  approval  of 
PaineWebber  as  lending  agent  for  an 
Affiliated  Fund  and  implementation  of 
the  proposed  fee  arrangement,  a 
majority  of  the  Board  (including  a 
majority  of  the  directors/trustees  who 
are  not  "interested  persons"  within  the 
meaning  of  the  Act)  will  determine  that- 
(i)  the  contract  with  PaineWebber  is  in 
the  best  interests  of  the  Affiliated  Fund 
and  its  shareholders;  (ii)  the  services  to 
be  performed  by  PaineWebber  are 
required  by  the  Affiliated  Fund;  (iii)  the 
nature  and  quality  of  the  services 
provided  by  PaineWebber  are  at  least 
equal  to  those  provided  by  others 
offering  the  same  or  similar  services; 
and  (iv)  the  fees  for  PaineWebber's 
services  are  fair  and  reasonable  in  light 
of  the  usual  and  customary  charges 
imposed  l>y  others  for  services  of  the 
same  nature  and  quality. 
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b.  Each  Affiliated  Fund's  contract 
with  PaineWebber  for  lending  agency 
services  will  be  reviewed  annually  and 
will  be  approved  for  continuation  only 
if  a  majority  of  the  Board  of  each  Fund 
(including  a  majority  of  the  directors 
who  are  not  interested  persons)  makes 
the  findings  referred  to  in  paragraph  a. 
above. 

c.  In  connection  with  the  approval  of 
PaineWebber  as  lending  agent  for  an 
Affiliated  Fund  and  initial 
implementation  of  the  proposed  fee 
arrangement,  the  Board  will  obtain 
competing  quotes  regarding  lending 
agency  fees  from  at  least  three 
independent  lending  agents  to  assist  the 
Board  in  making  the  findings  referred  to 
in  paragraph  a.  above. 

a.  The  Board,  including  a  majority  of 
the  directors  who  are  not  interested 
persons,  will  (i)  determine  at  each 
quarterly  meeting  that  the  loan 
transactions  during  the  prior  quarter 
were  effected  in  compliance  with  the 
conditions  and  procedures  set  forth 
herein,  and  (ii)  review  no  less  frequently 
than  annually  the  conditions  and 
procedures  set  forth  herein  for 
continuing  appropriateness. 

e.  Each  Affiliated  Fund  Portfolio  will 
(i)  maintain  and  preserve  permanently 
in  an  easily  accessible  place  a  written 
copy  of  the  conditions  and  procedures 
(and  modifications  thereto)  described  in 
the  application  or  otherwise  followed  in 
connection  with  lending  securities,  and 
(ii)  maintain  and  preserve  for  a  period 
not  less  than  six  years  from  the  end  of 
the  fiscal  year  in  which  any  loan 
transaction  occurred,  the  first  two  years 
in  an  easily  accessible  place,  a  written 
record  of  each  such  loan  transaction 
setting  forth  a  description  of  the  security 
loaned,  the  identity  of  the  person  on  the 
other  side  of  the  loan  transaction,  the 
terms  of  the  loan  transaction,  and  the 
information  or  materials  upon  which 
the  determination  was  made  that  each 
loan  was  in  accordance  with  the 
procedures  set  forth  above  and  the 
conditions  to  the  application. 

14.  Applicants  request  an  order, 
pursuant  to  section  17(d)  of  the  Act  and 
rule  17d-l  thereunder,  to  the  extent 
necessary  to  permit  an  Affiliated  Fund 
to  pay,  and  PaineWebber  to  accept,  fees 
in  connection  with  PaineWebber's 
acting  as  lending  agent  in  the  manner 
and  subject  to  the  conditions  and 
procedures  described  in  the  application. 

Applicants'  Legal  Analjrsis 

1.  Section  2(a)(3)  of  the  Act  defines  an 
affiliated  person  of  an  investment 
company  to  include  any  investment 
adviser  of  the  investment  company  and 
any  person  directly  or  indirectly 
controlling,  or  under  common  control 


with,  such  investment  adviser.  Under 
section  2(a)(3),  PaineWebber,  as  an 
investment  adviser  to  certain  Affiliated 
Fimds,  is  an  affiliated  person  of  such 
Funds.  In  addition,  PaineWebber,  which 
owns  all  of  the  outstanding  stock  of 
Mitchell  Hutchins,  is  an  affiliated 
person  of  Mitchell  Hutchins.  Since 
Mitchell  Hutchins  is  an  affiliated  person 
of  certain  Affiliated  Funds  by  virtue  of 
its  position  as  an  investment  adviser  of 
such  Portfolios,  PaineWebber  may 
thereby  be  deemed  an  affiliated  person 
of  an  affiliated  person  of  such  Funds. 

2.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  make  it  unlawful  for 
an  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  acting  as 
principal,  to  participate  in  or  effect  any 
transaction  in  connection  with  any  joint 
enterprise  or  other  joint  arrangement  or 
profit-sharing  plan  in  which  such 
investment  company  is  a  joint 
participant,  unless  an  application 
regarding  such  joint  enterprise  or  other 
joint  arrangement  or  profit-sharing  plan 
has  been  filed  with  the  SEC  and  has 
been  granted  by  an  order  of  the  SEC. 
Rule  17d-l  provides  that,  in  passing 
upon  any  such  application,  the  SEC  will 
consider  whether  the  participant  of  such 
registered  investment  company  in  such 
joint  enterprise  or  joint  arrangement  or 
profit-sharing  plan  is  consistent  with 
the  provisions,  policies  and  purposes  of 
the  Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  different  frt>m 
or  less  advantageous  than  that  of  the 
other  participants.  To  the  extent  that 
PaineWebber's  proposed  activities  as 
lending  agent  for  the  Funds  in  return  for 
a  share  of  the  revenue  generated  thereby 
may  be  deemed  a  joint  enterprise  or 
profit  sharing  plan,  applicants  believe 
that  such  activities  would  be  prohibited 
by  section  17(d)  and  rule  17d-l. 

3.  Applicants  believe  that  the  basic 
policy  underlying  section  17(d)  is  to 
prevent  affiliates  of  investment 
companies  from  taking  advantage  of 
their  relationship  and  to  otherwise 
regulate  potential  conflicts  of  interest 
between  an  investment  company  and  its 
affiliates.  Applicants  submit  that  the 
potential  for  conflict  arises  in 
coimection  with  negotiating  the 
percentage  split  of  the  lending  fee 
between  the  lending  agent  and  an 
Affiliated  Fund.  Applicants  believe  that 
the  procedures  to  be  adopted  by  each 
Fund  with  respect  to  the  Fund's 
employment  of  PaineWebber  as  lending 
agent  will  ensure  the  fairness  of  the  fee 
arrangement  and  other  terms  governing 
this  relationship.  Applicants  note  that 
the  proposed  conditions  and  procedure 
place  reliance  on  the  directors  who  are 
not  interested  persons  of  each  Affiliated 


Fimd  to  determine  that  the  lending 
arrangements  are  feir  and  reasonable 
and  in  the  best  interests  of  each  Fund 
and  it  shareholders.  Applicants  believe 
that  such  conditions  and  procedures 
will  fully  protect  each  Affiliated  Fund's 
shareholders  from  the  conflicts 
contemplated  by  section  17(d)  and  rule 
17d-l. 

AppBcants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  No  Affiliated  Fund  may  lend  its 
portfolio  securities  to  a  borrower  that  is 
an  affiliated  person  of  the  Fund  or  an 
affiliated  person  of  an  affiliated  person 
of  such  Fund. 

2.  Except  as  set  forth  in  the 
application,  the  securities  lending 
program  of  each  Affiliated  Fund  will 
comply  with  all  present  and  future 
applicable  SEC  staff  positions  regarding 
securities  lending  arrangements,  e.g., 
with  respect  to  the  type  and  amount  of 
collateral,  voting  of  loaned  securities, 
limitations  on  the  percentage  of 
portfolio  securities  on  loan,  prospectus 
disclosure,  termination  of  loans,  receipt 
of  dividends  or  other  distributions,  and 
compliance  with  fundamental  policies. ^ 

3.  The  approval  of  each  Affiliated 
Fund's  Board,  including  a  majority  of 
directors  who  are  not  "interested 
persons"  under  the  Act,  shall  be 
required  for  the  initial  and  subsequent 
approvals  of  PaineWebber's  service  as 
lending  agent  for  each  Affiliated  Fund, 
for  the  institution  of  all  procedures 
relating  to  the  securities  lending 
program  of  the  Affiliated  Fund,  and  for 
any  periodic  review  of  loan  transactions 
for  which  PaineWebber  acted  as  lending 
agent. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Maisarat  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  97-5916  Filed  3-10-97;  8:45  am] 
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[Release  No.  34-38365;  Rle  No.  SR-MSRB- 
97-21 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Ruie  Change  by  tfie 
Municipal  Securities  Rulemaidng 
Board  Relating  to  Interpretation  of 
Ruie  G-37  on  Political  Contributions 
and  Prohibitions  on  Municipal 
Securities  Business 

March  5, 1997. 

On  February  21,  1997,  the  Municipal 
Secmities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (File  No.  SR-MSRB-«7-2}, 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  2  thereunder. 
The  proposed  rule  change  is  described 
in  Items  I,  II,  and  HI  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Board  has  designated  this  proposal  as 
constituting  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Board  under  Section  19(b)(3)(A)  of  the 
Act,  which  renders  the  proposed  rule 
change  effective  upon  receipt  of  this 
filing  by  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  herewith  a  notice 
of  interpretation  concerning  rule  G-37 
on  political  contributions  and 
prohibitions  on  municipal  securities 
business  (hereafter  referred  to  as  "the 
proposed  rule  change"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fiDr,  the  Proposed  Rale 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Board  has  prepared  summaries,  set  forth 
in  Sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  On  April  7, 1994,  the  Conumssion 
approved  rule  G-37,  concerning 
political  contributions  and  prohibitions 
on  municipal  securities  business.^  Since 
that  time,  the  Board  has  received 
niunerous  inquiries  concerning  the 
application  of  the  rule.  In  order  to  assist 
the  municipal  securities  industry  and, 
in  particular,  brokers,  dealers  and 
miuucipal  seciuities  dealers  in 
understanding  and  compljring  with  the 
provisions  of  the  rule,  the  Board  has 
published  prior  notices  of  interpretation 
which  set  forth  general  guidance  on  rule 
G-37.*  In  prior  filings  with  the 
Commission,  the  Board  stated  that  it 
will  continue  to  monitor  the  application 
of  rule  G-37  and.  from  time  to  time,  will 
publish  additional  notices  of 
interpretations,  as  necessary.^  In  light  of 
questions  recently  received  from  market 
participants  concerning  the  activities  a 
dealer  may  engage  in  with  an  issuer 
while  subject  to  a  prohibition  on 
municipal  securities  business  with  that 
issuer,  the  Board  has  determined  that  it 
is  necessary  to  provide  further  guidance 
to  the  municipal  securities  industry. 
Accordingly,  the  Board  is  publishing 
this  notice  of  interpretation. 

(b)  The  Board  believes  the  proposed 
rule  change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act,  which  provides 
that  the  Board's  rules  shall: 

be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordinatioD  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect 
to,  and  fiacilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  he&and  open 
marlcst  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest 


>  Se«.  e.g..  SIFE  Trust  Fund  (pub.  avail.  Feb.  17. 
1982). 


■  IS  U.S.C  7Bs(bXl)  (1988). 
>  17  CFR  240.19b-4  (1991). 


>  Securities  Exchange  Act  Release  No.  33868 
(April  7. 1994).  59  FR  17621  (April  13. 1994).  The 
rule  applies  to  contributions  made  on  and  after 
April  25. 1994. 

*  See  h4SRB  Reports,  Vol.  14.  No.  3  (June  1994) 
at  11-16:  Vol.  14:  No.  4  (August  1994)  at  27-31; 
Vol.  14,  No.  5  (December  1994)  at  8:  Vol.  15.  Na 
1  (April  1995)  at  21:  Vol.  IS.  No.  2  (July  1995)  at 
3-4:  Vol.  16.  No.  1  (January  1996)  at  31:  and  Vol. 
16,  No.  3  (September  1996)  at  35-36.  See  also  (XH 
Manual  paragraph  3681. 

>  Securities  Exchange  Act  Release  No.  34161 
(June  6. 1994),  59  FR  30379  (June  13,  1994)  [File 
No.  SR-MSRB-94-6):  Securities  Exchange  Act 
Release  No.  34603  (August  25,  1994),  59  FR  45049 
(Aug.  31, 1994)  corrected  Securities  Exchange  Act 
Release  No.  34603  (Aug.  25,  1994),  59  FR  46479 
(Sept.  8..  1994)  [FUe  No.  SR-MSRB-94-15). 


B.  Self-Regulatory  Organization'a  ' 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  since  it  would 
apply  equally  to  all  brokers,  dealers  and. 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

■    Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EffiBctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Board  has  designated  this 
proposal  as  constituting  a  stated  policy ,- 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Board  under  Section  19(bK3MA)  of  the 
Act,^  which  renders  the  proposed  rule 
change  effective  on  February  21, 1997, 
the  date  of  receipt  of  this  filing  by  the 
Commission. 

At  any  time  within  sixty  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  people  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
People  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  Ail 
submissions  should  refer  to  File  No. 


•lSU3.C788(bN3XA). 
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SR-MSRB-97-2  and  should  be 
submitted  by  April  1. 1997. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  97-5981  Filed  a-10-97;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Rllng  and  Immediate  Effectiveness 
of  Profx>sed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  Delivery  of  Official 
Statements  to  the  Board 

March  5.  1997. 

Pursuant  to  Section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
20, 1997,  the  Municipal  Securities 
Rulemaking  Board  ("Board"  or 
"MSRB")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  the  proposed  rule  change 
(File  No.  SR-MSRB-97-1).  The 
proposed  rule  change  is  described  in 
Items.  I,  n.  and  III  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
ifae  Proposed  Rule  Change 

The  Board  is  filing  a  proposed  rule 
change  to  rule  G— 36  and  Form  G— 
36(OS),  relating  to  delivery  of  official 
statements  to  the  Board  (hereafter 
referred  to  as  the  "proposed  rule 
change"),  which  updates  the  citation  to 
SEC  Rule  15c2-12  in  rule  G-36  to 
correspond  to  the  recenUy  revised 
subsection  of  that  Rule  and  which 
makes  clear  that  limited  placements 
only  are  exempt  from  rule  G-36. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  hasis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 


Board  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Board  rule  G-36  requires  that 
managing  underwriters  deliver  to  the 
Board  copies  of  final  official  statements 
for  most  primary  offerings  of  municipal 
securities,  if  an  official  statement  was 
prepared.  Rule  G-36  also  requires  Form 
G-36(OS)  to  be  sent  with  the  official 
statement.  The  Board  enters  the  official 
statement  into  the  Municipal  Securities 
InformaUon  Library*  ("MSIL»") 
System.  3  Rule  G-36  applies  to  all 
primary  offerings  with  official 
statements,  except  for  limited 
placements  that  are  exempt  under  SEC 
Rulel5c2-12(d)(l)(i). 

Rule  G-36  and  Form  G-36(OS) 
contain  cross-references  to  SEC  Rule 
15c2-12.  The  proposed  rule  change  to 
rule  G-36(c)(iu)  and  Form  G-36(OS) 
updates  the  citation  to  Rule  15c2-12  to 
correspond  to  the  recently  revised 
subsection  of  Rule  15c2-12  and  makes 
clear  that  limited  placements  only  are 
exempt  bom  rule  G-36. 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act,  which  provides 
that  the  Board's  rules  shall: 

be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  Information  with  respect 
to.  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Board  has  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 


m.  Date  of  ECfectivenesa  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
does  not  become  operative  for  thirty 
days  from  February  20,  1997,  the  date 
on  which  it  was  filed,  and  the  MSRB 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days 
prior  to  the  filing  date,  it  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act*  and  Rule  19b-4(e)(6) » 
thereunder.  In  particular,  the 
Commission  believes  the  proposal 
would  qualify  as  a  "non-controversial 
filing"  in  that  the  proposed  standards 
do  not  significantly  affect  the  protection 
of  investors  or  the  public  interest  and  do 
not  impose  any  significant  burden  on 
competition.  At  any  time  within  sixty 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  it  if  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  wall  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-97-1  and  should  be 
submitted  by  April  1.  1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  piuvuant  to  delegated 
authority.* 


'l?  CFR  200.3O-3(aXl2). 
'  15  U.S.C  78s(bHl)  (1988). 
>  17  CFR  240.19t>-4  (1991). 


>The  MUNICIPAL  SECURITIES  INFORMATION 
LIBRARY  and  MSIL  are  registered  trademarks  of  the 
Board. 


M5U.S.C§78s(b)(3)(A). 
» 17  CFR  240.l9b-4(e)(6). 
•  17  CFR  200.3O-3(aHl2). 
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Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  97-5982  Filed  3-10-97;  8:45  am] 
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[Release  No.  34-38360;  FHe  No.  SR-NASD- 
97-15] 

March  4, 1997. 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Amendments 
to  the  Corporate  Financing  Rule,  The 
Nasdaq  Stock  Market  Rules,  and  Over- 
the-Counter  Bulletin  Board  Rules  To 
Effect  Compliance  With  SEC 
Regulation  M 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  March  3.  1997.  the 
National  Association  of  Securities 
Dealers,  hic.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  and 
Amendment  No.  1.  The  proposed  rule 
change  and  Amendment  No.  1  are 
described  in  Items  I.  n.  and  III  below, 
which  Items  have  been  prepared  by  the 
NASD.  The  Commission  is  publishing 
this  notice  to  soUcit  comments  on  the 
proposed  rule  change  from  interested 
persons.  For  the  reasons  discussed 
below,  the  Commission  is  granting 
accelerated  approval  of  the  proposed 
rule  change  and  Amendment  No.  1. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  the 
Corporate  Financing  Rule  in  Rule  2710. 
The  Nasdaq  Rules,  and  the  Over-the- 
Coimter  Bidletin  Board  Rules  of  the 
Association  to  effect  compliance  with 
the  Commission's  Regulation  M.  Below 
is  the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 

2710.  Corporate  Financing  Rule — 
Underwriting  Terms  and  Arrangements 

(a)  No  change. 

(b)  Filing  Requirements — (1)  through 
(10)  No  change. 

(11)  Request  for  Underwriting 
Activity  Report.  Notwithstanding  the 
availabiUty  of  an  exemption  from  filing 
imder  subparagraph  (b)(7)  of  this  Rule, 
a  member  acting  as  a  manager  (or  in  a 
similar  capacity)  of  a  distribution  of  a 
publicly  t^ad^d  subject  or  reference 
security  that  is  subject  to  SEC  Rule  101 


shall  submit  a  request  to  the  Corporate 
Financing  Departaient  for  an 
Underwriting  Activity  Report  with 
respect  to  the  subject  and/ or  reference 
security  in  order  to  facilitate  compliance 
with  SEC  Rules  101. 103.  or  104,  and 
other  distribution -related  Rules  of  the 
Association.  The  request  shall  be 
submitted  at  the  time  a  registration 
statement  or  similar  offering  document 
is  filed  with  the  Department,  the  SEC, 
or  other  regulatory  agency  or,  if  not  filed 
with  any  regulatory  agency,  at  least  two 
(2)  business  days  prior  to  the 
commencement  of  the  restricted  period 
under  SEC  Rule  101.  The  request  shall 
include  a  copy  of  the  registration 
statement  or  similar  offering  document 
(if  not  previously  submitted  pursuant  to 
subparagraph  (b)(5)  of  this  Rule).  If  no 
member  is  acting  as  managing 
imderwriter  of  such  distribution,  each 
member  that  is  a  distribution  participant 
or  an  affiliated  purchaser  shall  submit  a 
request  for  an  Underwriting  Activity 
Report,  unless  another  member  has 
assumed  responsibiUty  for  compliance 
with  this  subparagraph.  For  purposes  of 
this  subparagraph,  SEC  Rules  100, 101, 
103.  and  104  are  rules  of  the 
Commission  adopted  imder  Regulation 
M  and  the  following  terms  shall  have 
the  meanings  as  defined  in  SEC  Rule 
100:  "distribution."  "distribution 
participant,"  "reference  security." 
"restricted  period,"  and  "subject 
security." 
(c)  No  change. 

4000.  The  Nasdaq  Stock  Market 

4200.  Definitions 

(a)  For  purposes  of  the  Rule  4000 
Series,  imless  the  context  requires 
otherwise: 
l(aHx))  flH23; 

((y)  "Penalty  bid"  means  a  stabiUzing 
bid  that  permits  the  managing 
underwriter  to  reclaim  a  selling 
concession  granted  to  a  syndicate 
member  in  connection  with  the  sale  of 
securities  in  an  underwritten  offering 
when  the  syndicate  member  resells  such 
securities  to  the  managing  imderwriter.) 

l(z)  "Pre-effective  stabilizing  bid" 
means  a  stabiUzing  bid  entered  prior  to 
the  effective  date  of  an  offering.) 

[(aa)]  (24)  "Reported  security"  means 
an  equity  security  for  which  quotations 
are  entered  into  the  Consofidated 
Quotations  Service. 

(25)  "SEC  Rule  100",  "SEC  Rule  101". 
"SEC Rule  103".  and  "SEC Rule  104" 
mean  the  rules  adopted  by  the 
Commission  under  Regulation  M,  and 
any  amendments  thereto. 

((bb)l  (26)  "Sohcitation  expenses" 
means  direct  marketing  expenses 
incurred  by  a  member  in  connection 


with  a  limited  partnership  rollup 
transaction,  such  as  telephone  calls, 
broker/dealer  fact  sheets,  members'  legal 
and  other  fees  related  to  the  soUcitation. 
as  well  as  direct  solicitation 
compensation  to  members. 

l(cc)]  (27)  "Stabilizing  bid"  means  [a 
bid  entered  for  the  purpose  of 
supporting  the  price  of  a  security  to 
faidlitate  an  offering  of  such  security  as 
permitted  by  SEC  Rules  lOb-6  and  10b- 
7.)  the  terms  "stabilizing"  or  to 
"stabilize"  as  defined  in  SEC  Rule  100. 

[(dd)l  (28)  "Transaction  costs"  meaos 
costs  incurred  in  connection  with  a 
limited  partnership  rollup  transaction, 
including  printing  and  mailing  the 
proxy,  prospectus  or  other  documents; 
legal  fees  not  related  to  the  soUcitation 
of  votes  or  tenders;  financial  advisory 
fees;  investment  banking  fees;  appraisal 
fees;  accounting  fees;  independent 
committee  expenses;  travel  expenses; 
and  all  other  fees  related  to  the 
preparatory  worii  of  the  transaction,  but 
not  including  costs  that  would  have 
otherwise  been  incurred  by  the  subject 
limited  partnerships  in  the  ordinary 
course  of  business  or  soUcitation 
expenses. 

(29)  "Underwriting  Activity  Report"  is 
a  report  provided  by  the  Corporate 
Financing  Department  of  NASD 
Regulation,  Inc.  in  cormection  with  a 
distribution  of  securities  subject  to  SEC 
Rule  101  pursuant  to  Rule  2710(b)(ll) 
and  includes  forms  that  are  submitted 
by  members  to  comply  with  their 
notification  obligations  under  Rules 
4614,  4619,  and  4623. 

(b)  For  purposes  of  Rules  4614.  4619. 
and  4623,  the  following  terms  shall  have 
the  meaiungs  as  defined  in  SEC  Rule 
100:  "affiliated purchaser," 
"distribution, "  "distribution 
participant,"  "independent  bid,"  "net 
purchases,"  "passive  market  maker." 
"penalty  bid,"  "reference  security," 
"restricted  period,"  "subject  security," 
and  "syndicate  covering  transaction". 


4600.  Nasdaq  Market  Maker  : 

Requirements 

4614.  StabiUzing  Bids 

(a)  (EUgibiUty.) 

[A  maricet  maker  may  enter  a 
StabiUzing  bid  in  Nasdaq,  which  bid 
will  be  identified  with  the  appropriate 
Identifier  on  the  Nasdaq  quotation 
display.] 

Market  Maker  Obligation/Identifier 

A  market  maker  that  intends  to 
sterilize  the  price  of  a  Nasdaq  security 
that  is  a  subject  of  reference  security 
under  SEC  Rule  101  shall  submit  a 
request  to  Nasdaq  Market  Operations 
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for  the  entry  of  a  one-sided  bid  that  is 
identified  on  Nasdaq  as  a  stabilizing  bid 
in  compliance  with  the  standards  set 
forth  in  this  Rule  and  SBC  Rules  101 
and  104. 

(b)  Eligibility 

Only  one  market  maker  in  an  issue 
may  enter  a  stabilizing  bid. 

(c)  Limitations  on  Stabilizing  Bids 

(1)  A  stabilizing  bid  [will]  shall  not  l>e 
(displayed]  entered  in  Nasdaq  unless  at 
least  one  other  market  maker  in 
addition  to  the  market  maker  entering 
the  stabitizing  bid  is  registered  as  a 
market  maker  in  the  [issue]  secunty  and 
enter[s]//7g  quotations  that  are 
considered  an  independent  bid  under 
SEC  Rule  104. 

([b)2)  (Character.) 

[A  stabilizing  bid,  pre-effective 
stabilizing  bid,  or  a  penalty  bid  may  be 
entered  in  Nasdaq.)  A  stabilizing  bid 
must  be  available  for  all  freely  tradeable 
outstanding  seciuities  of  the  same  class 
being  offered. 

(3)  A  market  maker  shall  not  enter  a 
stabilizing  bid  at  the  same  time  that  it 
is  quoting  any  other  bid  or  offer  in  the 
security. 

((c)tfl  [Notice)  Submission  of  Request 
to  Association 

(1)  A  market  maker  that  wishes  to 
enter  a  stabilizing  bid  shaU  (so  notify 
the]  submit  a  request  to  Nasdaq  Market 
Operations  [in  writing  prior  to  the  first 
day  on  which  the  stabilizing  bid  is  to 
appear  in  Nasdaq]  for  the  entry  in  the 
Nasdaq  quotation  display  of  a  one-sided 
bid  identified  as  a  stabilizing  bid.  The 
market  maker  shall  confirm  its  request 
in  writing  no  later  than  the  end  of  the 
day  on  which  the  stabilizing  bid  is 
entered  by  submitting  an  Underwriting 
Activity  Report  to  Nasdaq  Market 
Operations  that  includes  the 
information  required  by  subparagraph 
(dX2).  (and  the  £act  that  the  market 
maker  is  a  manager  of  the  distribution.) 

(2)  In  lieu  of  submitting  the 
Underwriting  Activity  Report  as  set  forth 
in  subparagraph  (dXH,  (TJ  die  market 
maker  may  provide  written  (notice) 
confirmation  to  Nasdaq  Market 
Operations  that  shall  include; 

(A)  the  (name)  identity  of  the  security 
and  its  Nasdaq  symbol; 

(B)  (the  date  on  which  the  security's 
registration  will  become  effective,  if  it  is 
already  included  in  Nasdaq)  the 
contemplated  effective  date  of  the 
offering  and  the  date  when  the  offering 
will  be  priced; 

((C)  whether  the  stabilizing  bid  will 
be  a  penalty  bid  or  a  penalty-free  bid] 

(Cj  the  date  and  time  that  an 
identifier  should  be  included  on  the 
Nasdaq  quotation  display;  and 


(D)  a  copy  of  the  cover  page  of  the 
preliminary  or  final  prospectus  (or  shelf 
registration  statement]  or  similar 
offering  document,  unless  the 
Association  determines  otherwise. 

((2)  In  the  case  of  a  pre-effective 
stabilizing  bid,  the  notice  shall  include 
(A)  the  name  of  the  security  and  its 
Nasdaq  symbol;  (B)  the  contemplated 
effective  date  of  the  offering;  (C) 
whether  it  is  contemplated  that  the  pre- 
effective  stabilizing  bid  will  be 
converted  to  a  stabilizing  bid  and,  if  so, 
whether  the  stabilizing  bid  will  be  a 
penalty  bid  or  a  penalty-free  bid;  and 
(D)  a  copy  of  the  preliminary 
prospectus,  unless  the  Association 
determines  otherwise.) 

((3)  A  market  maker  that  has  provided 
the  written  notice  prescribed  above 
shall  also  contact  Nasdaq  Market 
Operations  for  authorization  on  the  day 
the  market  maker  wishes  to  enter  the 
stabilizing  bid.) 

((d)  Ehial  Bids  in  the  Same  Issue.  A 
market  maker  shall  not  enter  a 
stabilizing  bid  at  the  same  time  that  it 
is  quoting  any  other  bid  or  offer  in  the 
issue.) 

((e)  Volume  Reporting  for  Stabilizing 
Bids.  A  market  maker  entering  a 
stabilizing  bid  shall  report  all  purchases 
made  on  the  stabilizing  bid  and  enter 
"zero  volume"  for  sales  during  the 
period  in  which  the  stabilizing  bid  is  in 
effect.) 

4619.  Withdrawal  of  Quotations  and 
Passive  Market  Making 

(a)-(c)  No  change. 

(d)  Excused  wiudrawal  status  or 
passive  market  maker  status  may  be 
granted  to  a  market  maker  that  is  a 
distribution  participant  (or,  in  the  case 
of  excused  withdrawal  status,  an 
affiliated  purchaser)  in  order  to  comply 
with  SEC  Rules  (lOb-6)  101,  (or  Rule 
10-6A)  103.  or  104  under  the  Act  on  the 
following  conditions: 

(1)  A  [market  maker]  member  acting 
as  a  manager  (or  in  a  similar  capacity) 
of  a  distribution  of  a  Nasdaq  security 
that  is  a  subject  or  reference  security 
under  SEC  Rule  101  and  any  member 
that  is  a  distribution  participant  or  that 
is  an  affiliated  purchaser  in  such  a 
distribution  that  does  not  have  a 
mana^r  shall  [:  (A))  provide  written 
notice  to  Nasdaq  Market  Operations  (of 
the  prospective  distribution]  no  later 
than  the  business  day  prior  to  the  first 
entire  trading  session  of  the  one-day  or 
five-day  restricted  period  under  SEC 
Rule  101,  unless  later  notification  is 
necessary  under  the  specific 
circumstances. 

[and  the  fact  that  the  market  maker  is 
a  manager  of  the  distribution,  the 
Nasdaq  security  or  securities  that  are 


subject  to  SEC  Rule  lOb-6  no  later  than 
5  business  days  following  the  filing  of 
a  registration  statement  with  the 
Association  pursuant  to  Rule  2710,  or, 
if  the  member  is  not  required  to  file  the 
registration  statement  with  the 
Association,  no  later  than  5  business 
days  following  the  filing  of  offering 
documents  with  the  appropriate 
regulatory  authority;  and,  (B)  no  later 
than  noon  Eastern  Time  on  the  business 
day  prior  to  the  beginning  of  the  cooling 
off  period:] 

(0))  (A)  (request)  The  notice  required 
by  subparagraph  (d)(1)  of  this  Rule  shall 
be  provided  by  submitting  a  completed 
Underwriting  Activity  Report  that 
includes  a  request  on  behalf  of  each 
market  maker  that  is  a  distribution 
participant  or  an  affiliated  purchaser  to 
withdraw[al  of]  the  market  maker[s']'s 
quotations,  or  (identification  of)  that 
includes  a  request  on  behalf  of  each 
market  maker  that  is  a  distribution 
participant  that  its  [the  market  makers') 
quotations  be  identified  as  those  of  a 
passive  market  maker  [by  providing 
written  notice  to  Nasdaq  Market 
Operations  of  the  identity  of  the  market 
makers  that  are  distribution 
participants],  and  includes  the 
contemplated  date  and  time  of  the 
commencement  of  the  (cooling  off 
period)  restricted  period,  (and  the 
identity  of  the  market  makers  that 
intend  to  act  as  passive  market  makers; 
and) 

((ii))  (B)  The  managing  underwriter 
shall  advise  (the)  each  market  maker 
that  [they  have]  it  has  beein  identified  as 
a  distribution  participant(s)  or  an 
affiUated  purchaser  to  Nasdaq  Market 
Operations  and  that  [their]  its 
quotations  will  be  automatically 
withdrawn  or  identified  as  passive 
market  maker  quotations,  [upon  the 
request  made  by  the  manager)  unless 
(they  submit  to)  a  market  maker  that  is 
a  distribution  participant  notifies  (the 
Association  the  notice  specified  in) 
Nasdaq  Market  Operations  as  required 
by  subparagraph  ((3))  (d)(2).  below. 

((2)  u  the  security  is  being  distributed 
pursuant  to  an  offering  for  which  no 
registration  statement  or  offering 
docujnent  is  required  to  be  filed,  each 
market  maker  that  is  a  distribution 
participant  shall,  no  later  than  noon 
Eastern  Time  on  the  business  day  prior 
to  the  beginning  of  the  cooling  off 
period,  provide  written  notice  to  Nasdaq 
Market  Operations  of  its  participation  in 
the  distribution,  the  contemplated  date 
and  time  of  the  commencement  of  the 
cooling  off  period,  the  Nasdaq  security 
or  securities  that  are  subject  to  SEC  Rule 
lOb-6,  and  request  withdrawal  of  its 
quotations  or  identificatioq  as  a  passive 
market  maker.) 


Federal  Register  /  Vol.  62,  No.  47  /  Tuesday,  March  11,  1997  /Notices 


11239 


((3)  2)  A  market  maker  that  has  been 
identified  to  Nasdaq  Market  Operations 
as  a  distribution  participant  shall 
(provide  written  notice  to]  promptly 
notify  Nasdaq  Market  0{>erations  and 
the  manager  of  its  intention  not  to 
participate  in  the  prospective 
distribution  or  not  to  act  as  a  passive 
market  maker  [no  later  than  4:00  p.m. 
Eastern  Time  on  the  business  day  prior 
to  the  beginning  of  the  cooling  off 
period]  in  order  to  avoid  having  its 
quotations  withdrawn  or  identified  as 
the  quotations  of  a  passive  market 
maker,  or  in  order  to  have  its  excused 
withdrawal  status  rescinded. 

(3)  If  a  market  maker  that  is  a 
distribution  participant  withdraws  its 
quotations  in  a  Nasdaq  security  in  order 
to  comply  with  the  net  purchases 
limitation  of  SEC  Rule  103  or  with  any 
other  provision  of  SEC  Rules  101,  103, 
or  104  and  promptly  notifies  Nasdaq 
Maiket  Operations  of  its  action,  the 
withdrawal  shall  be  deemed  an  excused 
withdrawal.  Nothing  in  this 
subparagraph  shall  prohibit  the 
Association  from  taking  such  action  as 
is  necessary  under  the  circumstances 
against  a  member  and  its  associated 
persons  for  failure  to  contact  Nasdaq 
Maiket  Operations  to  obtain  an  excused 
withdrawal  as  required  by 
subparagraphs  (a)  and  (d)  of  this  Rule. 

(4)  (In  the  event  the  manager  of  a 
distribution  is  not  a  market  maker,  each 
market  maker  that  is  a  distribution 
participant  shall  comply  with  paragraph 
(d)(1)  unless  another  market  maker  has 
assumed  responsibility  for  compliance.) 
The  quotations  of  a  passive  maiket 
maker  shall  be  identified  on  Nasdaq  as 
those  of  a  passive  market  maker. 

(For  purposes  of  this  Rule,  the  term 
"cooling  off  period"  refers  to  the 
periods  specified  in  SEC  Rule  10b- 
6(a)(4)(xi),  the  terms  "distribution"  and 
"distribution  participant"  refers  to  these 
terms  as  defined  in  SEC  Rule  10b- 
6(c)(5)  and  (c)(6)  and  the  term  "passive 
market  maker"  refers  to  this  term  as 
defined  in  SEC  Rule  10b-6A(T).l 

4623.  Penalty  Bids  and  Syndicate 
Covering  Transactions 

(a)  A  maiket  maker  acting  as  a 
manager  (or  in  a  similar  capacity)  of  a 
distribution  of  a  Nasdaq  security  that  is 
a  subject  or  reference  security  under 
SEC  Rule  101  shall  provide  written 
notice  to  the  Corporate  Financing 
Department  of  NASD  Regulation,  Inc.  of 
its  intention  to  impose  a  penalty  bid  on 
syndicate  members  or  to  conduct 
syndicate  covering  transactions 
pursuant  to  SEC  Rule  104  prior  to 
imposing  the  penalty  bid  or  engaging  in 


the  first  syndicate  covering  transaction. 
A  market  maker  that  intends  to  impose 
a  penalty  bid  on  syndicate  members 
may  request  that  its  quotation  be 
identified  as  a  penalty  bid  on  Nasdaq 
pursuant  to  paragraph  (c)  below. 

(b)  The  notice  required  by  paragraph 
(a)  shall  include: 

(1)  the  identity  of  the  security  and  its 
Nasdaq  symbol; 

(2)  the  date  the  member  is  intending 
to  impose  the  penalty  bid  and/or 
conduct  syndicate  covering 
transactions;  and 

(3)  the  amount  of  the  syndicate  short 
position,  in  the  case  of  syndicate 
covering  transactions. 

(c)  Notwithstanding  paragraph  (a),  a 
market  maker  may  request  that  its 
quotation  be  identified  as  a  penalty  bid 
on  Nasdaq  display  by  providing  notice 
to  Nasdaq  Market  Operations,  which 
notice  shall  include  the  date  and  time 
that  the  penalty  bid  identifier  should  be 
entered  on  Nasdaq  and,  if  not  in  writing, 
shall  be  confirmed  in  writing  no  later 
than  the  end  of  the  day  on  which  the 
penalty  bid  identifier  is  entered  on 
Nasdaq. 

(d)  The  written  notice  required  by 
paragraphs  (a)  and  (c)  of  this  Rule  may 
be  submitted  on  the  Underwriting 
Activity  Report  by  including  the 
information  required  by  subparagraphs 
(b)(1)  and  (b)(2)  or  paragraph  (c). 

6500.  OTC  Bulletin  Board  Service 

6540.  Requirements  Applicable  to 
Market  Makers 

(a)  No  change. 

(b)  No  change. 

(1)  Permissible  Quotation  Entries 

(A)-(C)  No  change. 

(D)  Any  member  that  intends  to  be  a 
distribution  pardcipant  in  a  distribution 
of  securities  subject  to  SEC  Rule  101.  or 
is  an  affiliated  purchaser  in  such 
distribution,  and  is  entering  quotations 
in  an  OTCBB-eligible  security  that  is  the 
subject  or  reference  security  of  such 
distribution  shall,  unless  another 
member  has  assumed  responsibility  for 
compliance  with  this  paragraph: 

(i)  provide  written  notice  to  Nasdaq 
Maiket  Operations  prior  to  the  pricing 
of  the  di^ribution  that  includes  the 
intended  date  and  time  of  the  pricing  of 
the  offering; 

(ii)  Withdraw  all  quotations  in  the 
OTCBB-eUgible  security  to  comply  with 
the  applicable  restricted  period  under 
SEC  Rule  101  and  not  enter  a  stabilizing 
bid  pursuant  to  SEC  Rule  104  in  the 
OCTBB;  and 

(iii)  provide  written  notice  to  the 
Corporate  Financing  Department  of 
NASD  Regulation.  Inc.  of  its  intention  to 


impose  a  penalty  bid  or  to  conduct 
syndicate  covering  transactions 
pursuant  to  SEC  Rule  104  prior  to 
imposing  the  penalty  bid  or  engaging  in 
the  first  syndicate  covering  transaction. 
Such  notice  shall  include  information 
as  to  the  date  the  penalty  bid  or  first 
syndicate  covering  transaction  mil 
occur  and  the  amount  of  the  syndicate 
short  position. 

(E)  The  written  notice  required  by 
subparagraphs  (b)(l)(D)(i)  and  (iii)  of 
this  rule  may  be  submitted  on  the 
Underwriting  Activity  Report  provided 
by  the  Corporate  Financing  Department 
of  NASD  Regulation,  Inc.  by  including     - 
the  information  required  by  those 
subparagraphs. 

(F)  For  purposes  of  subparagraph  (D), 
SEC  Rules  100.  101,103  and  104  are 
rules  of  the  Commission  adopted  under 
Regulation  M  and  the  following  terms 
shall  have  the  meanings  as  defined  in 
SEC  Rule  100:  "affiliated  purchaser." 
"distribution,"  "distribution 
participant,"  "penalty  bid,"  "reference 
security,"  "restricted  period," 
"stabilizing, "  "subject  security. "  and 
"syndicate  covering  transaction." 

»        »        •        *        * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  ot  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation,  Inc.  ("NASD 
Regulation")  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  test  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  NASD 
Regulation  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

(a)  On  December  20, 1996,  the 
Commission  approved  new  Regulation 
M  to  replace  Rules  lOb-6,  10b-€A,  1(*- 
7,  lOb-e  and  lOb-21  under  the  Act  (the 
"trading  practice  rules" ).i  Regulation  M. 
which  consists  of  SEC  Rules  100 
through  105,  governs  the  activities  of 
undwwriters,  issuers,  selling  security- 
holders, their  respective  affiliated 
purchasers,  and  others  that  have  an 
interest  in  the  outcome  of  an  offiering  of 
securities.  New  Regulation  M  will  be 
effective  March  4, 1997.  with  the 


1  SecuritiM  Exchange  Act  Rslaase  No.  38067 
(Decembw  20. 1996).  62  FR  S20  (January  3.  1997). 
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exception  that  the  Commission's 
recordkeeping  requirements  related  to 
penalty  bids  and  syndicate  covering 
transactions  will  become  effective  April 
1,  1997. 

The  NASD  is  proposing  to  amend  the 
rules  of  The  Nasdaq  Stock  Market 
("Nasdaq"),  the  Over-the-Counter 
Bulletin  Board  ("OTCBB"),  and  the 
Corporate  Financing  Rule  (NASD  Rule 
2710)  (collectively  "NASD  rules")  to 
clarify  certain  of  the  provisions  and  to 
implement  the  requirements  of 
Regulation  M  in  SEC  Rules  101,  103. 
and  104  as  they  apply  to  members  of  the 
Association.  In  general,  the  amendments 
to  the  NASD  rules  establish  a  new 
requirement  for  members  to  obtain  an 
Underwriting  Activity  Report  from  the 
Corporate  Financing  Department  of 
NASD  Regulation  with  respect  to  a 
proposed  distribution  subject  to  SEC 
Rule  101;  modify  current  Nasdaq 
requirements  with  respect  to  the  entry 
of  stabilizing  and  penalty  bids  and 
requests  for  excused  withdrawal  of 
quotations  or  designation  of  quotations 
as  those  of  a  passive  market  maker;  and 
establish  new  requirements  for 
notification  with  respect  to  penalty  bids 
and  syndicate  covering  transactions  for 
Nasdaq  and  OTCBB  securities. 

General 

The  NASD  is  proposing  to  amend  the 
Nasdaq  Rules  to  eliminate  the 
requirement  that  members  submit  their 
request  to  enter  a  stabilizing  or  penalty 
bid,  for  an  excused  withdrawal  of 
quotations,  or  for  the  identification  of 
quotations  as  those  of  a  passive  market 
maker  on  the  day  prior  to  the  requested 
action.  Further,  in  connection  with 
stabilizing  and  penalty  bids,  the 
proposed  rule  change  replaces  the 
current  requirement  for  written 
notification  with  a  requirement  for 
notification  followed  by  written 
confirmation.  These  changes  are  made 
in  order  to  permit  the  Association  to 
respond  to  the  quicker  timetable  that  is 
increasingly  characteristic  of  securities 
distributions  and  to.  particiilarly. 
provide  members  the  mmtimum 
flexibility  required  for  shelf  ofEarings. 

In  addition,  the  proposed  rule  change 
amends  Nasdaq  and  OTCBB  Rules  to 
distinguish  between  the  obligations  of 
members  that  are  distribution 
participants  and  members  that  are 
affiliated  purchasers  (as  those  terms  are 
defined  in  SEC  Rule  100  adopted  under 
Regulation  M).  While  a  member  that  is 
a  distribution  participant  may  stabilize 
the  price  of  a  seciuity  and  engage  in 
passive  market  making,  a  member  that 
is  considered  an  affiliated  purchaser  to 
the  issuer  is  not  permitted  to  conduct 


these  market-related  activities  during  a 
distribution. 

The  proposed  rule  change  also 
clarifies  that  the  requirements  for 
stabilizing,  excused  withdrawal,  passive 
market  making,  penalty  bids,  and 
syndicate  covering  transactions  in  a 
Nasdaq  or  OTCBB  security  apply 
regardless  of  whether  a  Nasdaq  or 
OTCBB  security  is  the  subject  of  the 
distribution  or  is  a  reference  security  (as 
those  terms  are  defined  in  SEC  Rule  100 
adopted  under  Regulation  M).  Similarly, 
the  requirement  that  a  member  request 
an  Underwriting  Activity  Report,  as 
discussed  below,  from  the  Corporate 
Financing  Department  of  NASD 
Regulation  applies  regardless  of  whether 
a  publicly  traded  security  is  a  subject  or 
reference  security  under  SEC  Rule  101. 
Thus,  a  member  that  is  a  distribution 
participant  or  an  affiliated  purchaser  in 
a  private  placement  of  a  security  that  is 
convertible  to  a  publicly  traded  security 
will  be  required  to  request  an 
Underwriting  Activity  Report  with 
respect  to  the  reference  security. 
Moreover,  if  the  reference  security  is 
listed  on  Nasdaq  the  member  will  be 
obligated  to  comply  with  the  provisions 
of  Rules  4614,  4619,  and  4623  or  if  the 
reference  security  is  quoted  in  the 
OTCBB,  the  member  will  be  obligated  to 
comply  with  the  provisions  of  Rule 
6540.  The  same  analysis  would  apply  if 
the  privately  placed  security  is  the  same 
security  as  that  traded  in  the  public 
markets. 

Amendments  to  the  Nasdaq  Rules 

Definitions 

The  proposed  rule  change  would 
reorganize  Rule  4200  of  the  NASD  Rules 
applicable  to  Nasdaq  into  two 
paragraphs,  with  the  result  that  the 
current  definitions  in  paragraphs  (a) 
through  (dd)  would  be  consecutively 
numbered  as  subparagraphs  of 
paragraph  (a).  In  addition,  the 
Association  is  proposing  to  adopt  a 
definition  as  new  subparagraph  (a)(25) 
of  Rule  4200  that  would  clarify  that 
references  in  the  Nasdaq  Rules  to  SEC 
Rule  100.  SEC  Rule  101,  SEC  Rule  103. 
and  SEC  Rule  104  means  those  rules 
adopted  by  the  SEC  under  Regulation 
M.  and  any  amendments  thereto. 

The  definition  of  "penalty  bid"  in 
current  paragraph  (2)  to  Rule  4200  is 
proposed  to  be  deleted  because  SEC 
Rule  100  adopted  under  Regulation  M 
contains  a  definition  of  penalty  bid. 
Moreover,  for  purposes  of  Rule  4614,  a 
penalty  bid  will  no  longer  be  treated  as 
a  form  of  stabilizing  bid  by  the  NASD. 

The  definition  of  "stabilizing  bid"  in 
renumbered  subparagraph  (a)(27)  is 
proposed  to  be  amended  to  refer  to  the 


definition  of  "stabilizing"  in  SEC  Rule 
100  adopted  uuder  Regulation  M. 
Unlike  SEC  Rule  104  adopted  under 
Regulation  M,  the  Association's  rules 
have  differentiated  between  a  pre- 
effective  stabilizing  bid  and  a  stabilizing 
bid  entered  after  the  pricing  and 
effectiveness  of  an  offering.  The 
Association  is  deleting  the  definition  of 
pre-effective  stabilizing  bid  as 
unnecessary  and  confusing. 

Moreover,  the  NASD  is  proposing  to 
adopt,  for  purposes  of  the  Nasdaq  Rules, 
a  definition  of  the  term  "Underwriting 
Activity  Report"  in  subparagraph  (a)(29) 
of  Rule  4200  to  reference  the  report  to 
be  provided  by  the  Corporate  Financing 
Department  of  NASD  Regulation  to  the 
managing  underwriter  of  a  distribution 
of  a  publicly  traded  subject  or  reference 
security  that  is  subject  to  SEC  Rule  101. 
The  requirement  that  members  obtain 
the  Report  is  proposed  to  be  adopted  in 
Rule  2710(b)(ll).  The  Report  will 
provide  members  participating  in  the 
offering  with  information  on  whether 
the  security  meets  the  average  daily 
trading  volume  ("ADTV")  and  public 
float  value  requirements  for  the  one-day 
or  five-day  restricted  periods  under  SEC 
Rule  101  and  whether  the  ADTV  of  the 
market  makers  participating  in  the 
offering  meet  the  requirements  of  SEC 
Rule  103  for  p>assive  market  making.  In 
addition,  the  Report  permits  a  member 
to  provide  the  requisite  notifications  to 
the  NASD  with  respect  to  the  member's 
request  for  excused  withdrawal  of 
quotations  from  Nasdaq  and  designation 
of  Nasdaq  quotations  as  those  of  a 
passive  market  maker,  as  well  as 
information  on  the  memt)er's  request  to 
stabilize  and.  under  Nasdaq  and  OTCBB 
Rules,  impose  a  penalty  bid  or  conduct 
syndicate  covering  transactions.  Thus, 
the  Report  permits  the  Association  to 
provide  information  to  the  underwriting 
syndicate  to  fecilitate  compliance  with 
SEC  RuFes  101  and  103  and  can  be  used 
by  members  to  submit  information  to 
the  Association  to  comply  with  the 
member's  obligations  under  Nasdaq  and 
OTCBB  Rules  and  SEC  Rules  101, 103 
and  104. 

Finally,  the  Association  is  proposing 
to  adopt  new  paragraph  (b)  or  Rule  4200 
to  incorporate  the  definitions  of 
important  terms  from  SEC  Rule  100 
adopted  under  Regulation  M  for 
purposes  of  the  Nasdaq  Rules,  including 
affiliated  purchase,  distribution, 
distribution  participant,  independent 
bid,  net  purchases,  passive  market 
maker,  penalty  bid,  reference  security, 
restricted  period,  subject  security,  and 
syndicate  covering  transaction. 
Incorporating  the  SEC's  definitions  of 
these  terms  will  avoid  the  need  for  die 
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Association  to  amend  its  rules  as  these 
terms  are  amended  by  the  SEC. 

Stabilizing  Bids 

SEC  Rule  104  adopted  imder 
Regulation  M  replaces  Rule  lOb-7  under 
the  Act  to  regulate  stabilization 
activities  during  a  distribution.  The  new 
rule  retains  the  requirement  that  only 
one  stabilizing  bid  is  permitted  in  any 
market  at  the  same  price  at  the  same 
time,  that  the  market  be  notified  of  the 
intent  to  enter  a  stabilizing  bid,  and  that 
the  stabilizing  bid  be  disclosed.  Rule 
4614  of  the  Nasdaq  Rules  currently 
includes  provisions  that  meet  the 
requirements  of  prior  SEC  Rule  JOb-7 
and  new  Rule  104.  However,  the  NASD 
is  proposing  to  amend  Rule  4614  to 
clarify  certain  of  its  provisions,  delete 
obsolete  provisions,  and  modify  the 
procedural  requirements  for  notification 
and  the  information  required  to  be 
submitted  to  Nasdaq  in  order  for  a 
market  maker  to  enter  a  stabilizing  bid. 

The  NASD  is  proposing  to  amend 
Rule  4614  of  the  Nasdaq  Rules  by 
adding  new  paragraph  (a)  that  requires 
a  market  maker  that  intends  to  stabilize 
the  price  of  a  Nasdaq  security  in 
compliance  with  SEC  Rule  104  to 
submit  a  request  to  Nasdaq  Market 
Operations  to  enter  a  one-sided  bid 
identified  on  Nasdaq  as  a  stabilizing 
bid.  Paragraph  (b)  retains  the 
requirement  that  only  one  market  maker 
in  an  issue  may  enter  a  stabilizing  bid. 
Several  provisions  that  impose 
limitations  on  stabilizing  bids  have  been 
organized  under  a  new  heading  in 
paragraph  (c). 

The  notice  provisions  in  renumbered 
subparagraph  (d)(1)  have  been  revised  to 
permit  submission  to  Nasdaq  Market 
Operations  of  a  market  maker's  request 
to  enter  a  stabilizing  bid  at  any  time. 
Currently.  Rule  4614  requires  that 
Nasdaq  Market  Operations  be  notified 
on  the  day  prior  to  the  first  day  on 
which  the  stabilizing  bid  is  to  appear. 
This  requirement  is  no  longer  necessary. 
Since  a  one-sided  bid  identified  as  a 
stabilizing  bid  can  only  be  entered  on 
Nasdaq  by  the  staff  of  Nasdaq  Market 
Operations,  there  is  no  need  to  set  a 
f)articular  time  period  for  providing 
notification.  System  changes  now 
permit  the  staff  of  Nasdaq  Market 
Operations  to  enter  a  stabilizing  bid 
with  the  appropriate  identifier  with 
only  a  short  period  of  notification  prior 
to  the  opening  of  the  market  or  any 
other  time  during  the  trading  session  for 
the  entry  of  the  bid  requested  by  the 
member.  Moreover,  a  member  may 
determine,  and  is  permitted  by  SEC 
Rule  104,  to  enter  a  stabilizing  bid  at 
any  time  during  a  trading  session.  Thus, 
it  is  the  obligation  of  the  member  to 


provide  the  staff  sufficient  time  to  enter 
its  one-sided  stabilizing  bid  on  Nasdaq 
and  the  staff  of  Nasdaq  Market 
Operations  will  enter  a  member's 
stabilizing  bid  as  soon  as  possible  after 
receipt  of  the  request  from  the  member. 

The  Association  is  also  proposing  to 
delete  the  requirement  in  subparagraph 
(d)(1)  of  Rule  4614  that  the  request  for 
entry  of  a  stabilizing  bid  be  in  writing 
and  replace  it  by  a  requirement  that  the 
request  be  confirmed  in  writing  by  the 
end  of  the  day  of  which  the  stabilizing 
bid  is  entered.  In  light  of  the  speed  at 
which  many  secondary  offerings  and 
shelf  distributions  are  priced  and 
distributed  and  the  volatility  of  the 
market,  the  Association  believes  it 
important  that  members  be  provided  the 
ability  to  move  quickly  in  response  to 
changing  market  conditions  and  the 
requirements  of  such  offerings.  The 
information  required  to  be  provided  to 
the  staff  of  Nasdaq  Market  Operations 
by  subparagraph  (d)(2)  is  easily 
conveyed  in  a  conversation  by 
telephone. 

Subparagraph  (d)(1)  of  Rule  4614  is 
also  proposed  to  be  amended  to  permit 
a  member  to  provide  its  written  request 
by  submitting  an  Underwriting  Activity 
Report  provided  by  the  Corporate 
Financing  Department  of  NASD 
Regulation,  with  the  requisite 
information  included  in  the  Report  that 
is  set  forth  in  subparagraph  (d)(2).  In 
lieu  of  the  Underwriting  Activity 
Report,  a  member  is  also  permitted 
under  subparagraph  (d)(2)  to  provide 
written  notice  to  Nasdaq  Market 
Operations  that  contains  the 
information  related  to  its  request  to 
stabilize  the  price  of  a  security.  The 
information  required  to  be  included  in 
the  Underwriting  Activity  Report  or  in 
a  separate  request  has  been  revised  in 
order  to  clarify  and  simplify  the 
requirements.  Thus,  the  requirement  to 
provide  a  copy  of  the  preliminary 
prospectus  has  been  replaced  with  a 
requirement  to  provide  the  cover  page  of 
the  prospectus,  because  only  the 
information  on  the  cover  page  is 
necessary  to  Nasdaq  Market  Operations 
staff  and  is  easily  transmitted  by  fax  to 
the  Association. 

Excused  Withdrawals  and  Passive 
Market  Making 

Market  makers  are  not  permitted  by 
the  Nasdaq  Rules  to  withdraw  their 
market  making  quotations  unless  the 
withdrawal  is  excused.  In  the  absence  of 
obtaining  an  excused  withdrawal,  a 
member  is  prohibited  by  Nasdaq  Rules 
from  acting  as  a  market  maker  in  the 
security  for  20  business  days.  Rule  4619 
of  the  Nasdaq  Rules  regulates  requests 
for  excused  withdrawals  of  quotations 


by  market  makers  and  the  request  by 
market  makers  for  identification  of  their 
quotations  as  those  of  a  passive  market 
maker. 

SEC  Rule  101  adopted  under 
Regulation  M  has  replaced  the  current 
"cooling-off'  periods  of  Rule  lOb-6  that 
are  triggered  by  the  anticipated 
commencement  of  the  distribution  with 
a  three-tier  "restricted  period"  that  is 
calculated  from  the  time  of  pricing  the 
subject  security.  Actively-traded 
securities,  i.e..  securities  with  an  ADTV 
of  at  least  Si  million  and  a  public  float 
value  of  at  least  $150  million,  are  no 
longer  subject  to  any  restricted  period. 
Securities  with  an  ADTV  of  at  least 
$100,000,  with  a  public  float  value  of  at 
least  $25  million,  are  subject  to  a 
restricted  period  of  one  business  day 
prior  to  the  date  on  which  the  subject 
security's  price  is  determined  and  all 
other  securities  that  do  not  meet  the 
ADTV  and  public  float  value  tests  are 
subject  to  a  restricted  period  of  five 
business  days. 

SEC  Rule  103  adopted  under 
Regulation  M,  which  replaces  Rule  10- 
6A  under  the  Act,  p>ermits  "passive" 
market  making  activity  in  Nasdaq  stocks 
in  connection  with  fixed-price  offerings 
that  are  underwritten  on  a  finn- 
commitment  basis  and  permits  all 
Nasdaq  stocks  to  qualify  for  passive 
market  making.  The  new  SEC  rule  also 
allows  passive  market  making 
throughout  the  restricted  period,  in 
contrast  to  Rule  10b-6A,  which 
prohibited  passive  market  making  upon 
the  commencement  of  offers  and  sales. 

The  NASD  is  proposing  to  revise  Rule 
4619  in  subparagraph  (d)(1)  to:  (1) 
Distinguish  between  the  obligations  of  a 
member  that  is  a  distribution  participant 
and  a  member  that  is  an  affiliated 
purchaser;  (2)  clarify  that  the  primary 
obligation  to  obtain  excused  withdrawal 
and/or  identification  of  quotations  as 
those  of  a  passive  market  maker  is 
imposed  on  the  managing  underwriter 
of  the  distribution,  regardless  of 
whether  the  managing  underwriter  is 
also  a  Nasdaq  market  maker  in  the 
secxirity;  (3)  clarify  that  the  rule  applies 
regardless  of  whether  the  Nasdaq 
security  is  a  subject  or  reference 
security;  (4)  replace  the  cooling-off 
periods  of  Rule  lOb-6  with  the  one-day 
and  five-day  restricted  periods  of  SEC 
Rule  101;  and  (5)  clarify  that  passive 
market  making  quotations  must  be 
identified  on  Nasdaq. 

In  addition,  the  amendments  to 
subparagraph  (d)(1)  of  Rule  4619 
provide  that  notification  to  Nasdaq 
Market  Operations  must  occur  no  later 
than  the  business  day  prior  to  the  first 
entire  trading  session  of  the  one-day  or 
five-day  restricted  period  imder  SEC 
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Rule  101  of  Regulation  M.  This 
amendment  deletes  the  provision  that 
previously  required  notification  to 
Nasdaq  Market  Operations  by  noon 
Eastern  Time  on  the  business  day  prior 
to  the  beginning  of  the  cooling-off 
period.  It  is  anticipated  that  members 
will  provide  notification  as  follows:  If  a 
one-day  restricted  period  commences  at 
the  close  of  Nasdaq  at  4:00  p.m.  (ET)  on 
Monday,  notice  should  be  provided  to 
Nasdaq  Market  Operations  with  respect 
to  excused  withdrawal  or  passive 
market  making  status  for  Tuesday  by 
6:00  p.m.  on  Monday,  with  the  offering 
being  priced  and  sold  after  4:00  p.m. 
(ET)  on  Tuesday.  The  five-day  restricted 
period  is  calculated  in  a  similar 
manner.  2  The  provision  permits 
notification  to  be  received  later  than  the 
day  prior  to  the  first  entire  trading 
session  of  the  restricted  period  if  such 
later  notification  is  necessary  imder  the 
specific  circumstances,  so  long  as  the 
Association  will  be  able  to  maintain  its 
regulatory  program  to  provide 
surveillance  of  excused  withdrawals 
and  passive  market  making. 

Subparagraph  (d)(1)  of  Rule  4619 
continues  to  require  that  a  member 
submit  in  writing  its  request  for  excused 
withdrawal  or  identification  of 
quotations  as  those  of  a  passive  market 
maker.  The  request  is  required  under 
subparagraph  (d)(1)(A)  to  be  submitted 
in  the  form  of  the  Underwriting  Activity 
Report  that  is  obtained  fit>m  the 
Corporate  Financing  Department  of 
NASD  Regulation  pursuant  to  a 
proposed  rule  change  to  Rule 
2710(b)(ll).  As  set  forth  above,  the 
Underwriting  Activity  Report  will  be 
issued  to  the  managing  underwriter  of 
every  distribution  of  a  publicly  traded 
subject  or  reference  security  that  is 
subject  to  SEC  Rule  101  and  will 
provide  AOTV  information  that  will 
facilitate  compliance  by  the 
underwriting  syndicate  with  the 
restricted  periods  oJSEC  Rule  101  and 
the  passive  market  making  requirements 
ofSEC  Rule  103. 

Subparagraph  (d)(1)(A)  of  Rule  4619 
requires  that  the  Underwriting  Activity 
Report  that  was  previously  provided  to 
the  managing  underwriter  by  the 
Corporate  Financing  Department  be 
submitted  to  Nasdaq  MarketlOperations 
and  include  the  managing  underwriter's 
request  on  behalf  of  each  market  maker 
that  is  a  distribution  participant  or  an 
affiliated  purchaser  that  the  quotations 
of  the  market  maker  be  withdrawn. 
Alternatively,  with  respect  to 


'See  definition  of  "businew  day"  in  SEC  Rule 
100  for  purposes  of  calculating  the  restricted  period 
under  SEC  Rule  101.  The  term  "business  day"  for 
purpose*  of  the  Nasdaq  Rules  refers  to  a  calendar 
day  on  which  trading  occurs  on  Nasdaq. 


distribution  participants,  the  managing 
underwriter  may  request  that  the 
quotations  of  the  market  maker  be 
identified  as  those  of  a  passive  market 
maker. 

Subparagraph  (d)(1)(B)  of  Rule  4614 
will  continue  to  require  that  the 
managing  underwriter  then  advise  each 
market  maker  that  is  a  distribution 
participant  or  affiliated  purchaser  that 
its  quotations  will  be  automatically 
withdrawn.  In  addition,  market  makers 
that  are  distribution  participants  must 
be  advised  if  their  quotations  will  be 
identified  as  those  of  a  passive  market 
maker.  A  market  maker  that  is  a 
distribution  participant  has  the  option 
to  notify  Nasdaq  Market  Operations, 
pursuant  to  subparagraph  (d)(2),  that  it 
does  not  intend  to  be  a  participant  in 
the  distribution  or  does  not  intend  to 
engage  in  passive  market  making. 

Subparagraph  (a)  of  Rule  4619 
requires  that  the  market  maker  request 
withdrawal  of  its  quotations  for  any 
purpose,  including  compliance  with 
Regulation  M,  through  Nasdaq  Market 
Operations.  The  action  of  a  market 
maker  to  withdraw  its  quotations  from 
Nasdaq  is  treated  as  unexcused  and  is 
subject  to  the  20-day  penalty.  In 
considering  a  member's  obligations  to 
comply  with  new  Regulation  M,  the 
Association  has  determined  that  it 
should  revise  its  procedures  and  rules  to 
facilitate  members'  compliance  with  the 
restricted  periods,  and  restrictions  on 
stabilizing  and  passive  market  making — 
without  the  member  being  subject  to  the 
20-day  penalty  for  taking  an  action 
intended  to  ensure  compliance  with  its 
regulatory  obligations. 

The  NASD  is,  therefore,  proposing  to 
adopt  new  subparagraph  (d)(3)  of  Rule 
4619  to  permit  the  Association  to  treat 
as  an  excused  withdrawal  the  action  of 
a  market  maker  to  withdraw  its 
quotations,  if  the  withdrawal  is 
necessary  to  ensure  compliance  with  its 
obligations  as  a  stabilizer,  passive 
market  maker,  or  to  comply  with  the 
restricted  periods  of  SEC  Rule  101. 
Thus,  this  provision  will  permit  a 
member  that  exceeds  its  "net 
purchases"  limitation  as  a  passive 
market  maker  to  immediately  withdraw 
its  quotations.  In  addition,  the  provision 
would  permit  a  member  to  immediately 
withdraw  a  stabilizing  bid  and  would 
treat  as  an  excused  withdrawal  the 
immediate  withdrawal  of  quotations  to 
comply  with  the  one  or  five-day 
restricted  periods  of  Regulation  M. 
Finally,  the  provision  also  requires  that 
the  market  maker  inunediately  notify 
Nasdaq  Market  Operations  of  its  action. 
In  order,  however,  to  ensure  that 
members  understand  that  they  remain 
obligated  to  request  withdrawal  of  their 


quotations  through  Nasdaq  Market 
Operations  and  should  only  rely  on  this 
provision  in  an  unanticipated  situation, 
the  provision  clarifies  that  the  granting 
of  such  an  excused  withdrawal  does  not 
prevent  the  Association  from  taking 
such  action  as  is  necessary  (including, 
initiating  a  disciplinary  action)  against 
the  member  and  its  associated  persons 
for  failure  to  comply  with  the 
requirement  of  Rule  4619  to  withdraw 
quotations  through  Nasdaq  Market 
Operations. 

Penalty  Bids  and  Syndicate  Covering 
Transactions 

New  SEC  Rule  104  adopted  under 
Regulation  M  requires  that  the  primary 
market  for  a  security  be  notified  on  any 
penalty  bid  or  syndicate  covering 
transaction  in  connection  with  an 
offering  of  securities.  Paragraph  (a)  of 
new  Rule  4623  of  the  Nasdaq  Rules 
would  require  submission  of  this 
notification  to  the  Corporate  Financing 
Department  of  NASD  Regulation  with 
respect  to  a  Nasdaq  security  prior  to 
imposing  the  penalty  bid  or  engaging  in 
the  first  syndicate  covering  transaction. 
The  written  notification  is  required 
under  paragraph  (b)  to  include  the 
identity  of  the  security  and  its  Nasdaq 
symbol,  the  date  and  time  the  member 
is  intending  to  impose  the  penalty  bid 
and/or  conduct  syndicate  covering 
transactions,  and  a  statement  of  the 
amoimt  of  the  syndicate  short  position. 
If  the  SEC  delays  effiectiveness  of  the 
notification  requirements  for  penalty 
bids  and  syndicate  covering  transactions 
to  a  future  date,  the  effectiveness  of  this 
provision  will  also  be  delayed  until  that 
date. 

Although  not  required  by  SEC  Rule 
104,  a  market  maker  has  the  option  to 
request  that  Nasdaq  Market  Operations 
include  an  identifier  with  respect  to  a 
penalty  bid  in  order  to  advise  the 
market  of  the  member's  exercise  of  its 
contractual  right.  Where  a  member 
requests  that  its  quotations  be  identified 
as  a  penalty  bid,  paragraph  (c)  luider 
Rule  4623  requires  that  the  member 
must  provide  notification  to  Nasdaq 
Market  Operations  (not  the  Corporate 
Financing  Department)  and,  if  the  notice 
is  not  in  writing,  must  confirm  the 
notice  in  writing  no  later  than  the  end 
of  the  day  on  which  the  penalty  bid 
identifier  is  entered  in  Nasdaq.  The 
requirements  of  this  provision  will  be 
effective  March  4,  1997. 

Finally,  paragraph  (d)  imder  Rule 
4623  permits,  but  does  not  require,  a 
member  to  provide  the  notification 
required  under  paragraphs  (a)  and  (c)  by 
submitting  an  Underwriting  Activity 
Report  that  includes  the  requisite 
information. 
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Amendments  to  OTCBB  Rules 

The  OTCBB  system  does  not  include 
a  feature  that  permits  the  entry  of  an 
identifier  in  connection  with  a 
member's  quotations  in  the  system. 
Therefore,  a  member  that  is  a 
distribution  participant  or  an  affiliated 
purchaser  with  respect  to  an  OTCBB- 
eligible  seciuity  in  which  it  is  entering 
quotations  cannot  engage  in  stabilizing 
transactions  in  that  security  in  the 
OTCBB  and  cannot  request 
identification  of  its  post-offering  bid  as 
a  penalty  bid. 

The  NASD  is  proposing  to  amend 
subparagraph  (b)(1)  of  rule  6540  of  the 
OTCBB  Rules  to  require  that  a  member 
that  is  to  be  a  distribution  participant  or 
is  an  affiliated  purchaser  in  a 
distribution  of  OTCBB-eligible 
securities  subject  to  SEC  Rule  101  must 
provide  written  notice  to  Nasdaq  Market 
Operations  prior  to  the  pricing  of  the 
offering  that  includes  the  intended  date 
and  time  of  pricing  of  the  offering — 
unless  another  member  assumes 
responsibility  for  the  member's 
compliance.  In  addition,  the  member 
must  withdraw  its  quotations  to  comply 
with  the  restricted  periods  of  Regulation 
M,  and  is  prohibited  from  entering  a 
stabilizing  bid  in  the  OTCBB. 

Moreover,  similar  to  the  new 
requirements  in  Rule  4623  with  respect 
to  Nasdaq  securities,  the  member  is 
required  under  rule  6540  to  provide 
written  notice  to  the  Corporate 
Financing  Department  of  NASD 
Regulation  of  its  intention  to  impose  a 
penalty  bid  or  engage  in  syndicate 
covering  transactions  prior  to  imposing 
the  penalty  bid  or  engaging  in  the  first 
syndicate  covering  transactions.  In  the 
latter  case,  the  member  is  required  to 
provide  advice  on  the  amoimt  of  the 
syndicate  short  position.  If  the  SEC 
delays  effectiveness  of  the  notification 
requirements  to  a  futiue  date,  the 
notification  regarding  penalty  bids  and 
syndicate  covering  transactions  under 
rule  6540  will  also  be  delayed  until  that 
date. 

Finally,  the  NASD  is  proposing  that 
members  be  permitted,  but  not  required, 
to  provide  the  notice  to  Nasdaq  Market 
Operations  or  the  Corporate  Financing 
Department,  as  required  by  the  new 
provisions,  by  submitting  an 
Underwriting  Activity  Report  that 
includes  the  requisite  information. 

Amendments  to  the  Corporate 
Financing  ilule 

As  set  forth  above,  a  member  that  is 
a  market  maker  in  a  distribution  of  a 
Nasdaq  security  that  is  a  subject  or 
reCsrence  security  imder  SEC  Rule  101 
adopted  under  Regulation  M.  is  required 


to  request  excused  withdrawal  of  its 
quotations  or  identification  of  its 
quotations  as  those  of  a  passive  market 
maker  by  submitting  information  in  an 
Underwriting  Activity  Report  that  is 
provided  by  the  Corporate  Financing 
Department  of  NASD  Regulation. 
Moreover,  a  member  has  the  option  to 
use  the  Underwriting  Activity  Report  to 
request  the  entry  of  a  stabilizing  bid  for 
a  Nasdaq  security,  or  to  provide  advice 
of  the  member's  intention  to  enter  a 
penalty  bid  or  to  engage  in  syndicate 
covering  transactions  for  a  Nasdaq  or 
OTCBB  security,  or  to  request  an 
identifier  be  associated  with  the 
member's  penalty  bid  in  Nasdaq.  The 
Underwriting  Activity  Report  has 
previously  been  used,  with  the  titie  of 
"Passive  Market  Making  Report."  by  the 
Corporate  financing  Department  to 
provide  information  to  Nasdaq  market 
makers  as  to  whether  the  security  met 
the  price  and  float  requirements  for  the 
two-day  or  nine-day  cooling-off  periods 
under  rule  lOb-6  and  whether  the 
ADTV  of  the  market  makers 
participating  in  the  offering  met  the 
requirement  for  p>assive  market  making 
under  Rule  10b--6A. 

The  NASD  is  proposing  to  expand  the 
use  of  the  Underwriting  Activity  Report 
to  permit  the  Association  to  provide 
information  to  members  (not  just 
Nasdaq  market  makers)  to  assist  them  in 
complying  with  the  restricted  periods  of 
SEC  Rule  lOl.  Thus,  the  Association 
intends  to  calculate  the  XDTV  for  each 
subject  and  reference  security  that  is 
publicly  traded  prior  to  an  offering  to 
determine,  and  to  so  advise  the 
managing  underwriter,  whether  the 
security  qualifies  under  SEC  Rule  101  as 
a  actively-traded  security  or  for  the  one- 
day  or  five-day  restricted  periods.  The 
NASD  is  intending  to  provide  members 
the  option  of  using  the  Underwriting 
Activity  Report  to  submit  the  member's 
request  to  stabilize  a  Nasdaq  security, 
provide  notification  of  the  member's 
intent  to  impose  a  penalty  bid  or 
conduct  syndicate  covering  transactions 
with  respect  to  Nasdaq  securities,  and  to 
request  an  identifier  be  associated  with 
a  penalty  bid  in  a  Nasdaq  security.  In 
addition,  a  member  may  use  the 
Underwriting  Activity  Report  to  provide 
the  notification  of  an  offering  and  of  its 
intention  to  impose  a  penalty  bid  or 
conduct  syndicate  covering  transactions 
with  respect  to  OTCBB  securities. 

The  NASD  is  proposing  to  amend  the 
filing  requirements  of  the  Corporate 
Financing  Rule  in  Rule  2710  to  add  new 
subparagraph  (b)(ll)  that  would  require 
that  a  member  acting  as  a  manager  (or 
in  a  similar  capacity)  of  a  distribution  of 
securities  subject  to  SEC  Rule  101 
submit  a  request  to  the  Corporate 


Financing  Department  for  an 
Underwriting  Activity  Report.  If  no 
member  is  acting  as  managing 
underwriter,  each  member  that  is  a 
distribution  participant  or  an  affiliated 
purchaser  is  required  to  submit  the 
request  unless  another  member  has 
assumed  responsibility  for  compliance 
with  the  requirement. 

The  request  must  be  submitted  with 
respect  to  any  security  considered  a 
subject  or  reference  security  under  SEC 
Rule  101  that  is  publicly  traded.  Thus, 
the  requirement  to  request  an 
Underwriting  Activity  Report  applies  to 
follow-on  or  secondary  distributions  of 
a  publicly  traded  security  (i.e.,  the 
publicly  traded  security  is  the  subject 
security  under  SEC  Rule  101)  and  to 
publicly  traded  securities  that  are 
reference  securities  in  a  distribution 
subject  to  SEC  Rule  101.  The  latter 
situation  would  arise  where  a  private 
placement  is  proposed  of  a  security  for 
which  a  publicly  traded  security  is  a 
reference  security.  In  this  case, 
distribution  participants  and  affiliated ' 
purchasers  would  be  subject  to 
compliance  with  SEC  Rule  101  with 
respect  to  the  publicly  traded  security. 
In  addition,  it  is  important  to  note,  that 
the  requirement  to  request  an 
Underwriting  Activity  Report  applies  to 
every  offering  regardless  of  whether  the 
subject  or  reference  security  is  listed  on 
Nasdaq,  quoted  in  the  OTCBB.  traded  in 
the  non-Nasdaq  over-the-counter 
market,  or  listed  on  a  stock  exchange. 
Finally,  the  requirement  to  submit  a 
request  for  an  Underwriting  Activity 
Report  applies  regardless  of  the 
availability  of  cm  exemption  from  filing 
of  a  public  offering  in  subparagraph 
(b)(7)  of  the  Corporate  Financing  Rule  in 
Rule  2710. 

Proposed  subparagraph  (b)(ll)  of  Rule 
2710  states  that  the  purpose  of  the 
request  for  the  Underwriting  Activity 
Report  is  to  facilitate  compliance  with 
SEC  Rules  101, 103.  and  104  and  other 
distribution-related  rules  of  the 
AssodatioiL  Such  other  rules  include 
the  Free-Riding  and  Withholding 
Interpretation  in  IM-2110-1  and  the 
directed  commissions  provision  of  Rule 
2740.  The  proposed  provision  requires 
that  the  request  be  submitted  at  the  time 
a  registration  statement  or  similar 
offering  document  is  filed  with  the 
Department,  the  SEC,  or  other  r^ulatory 
agency.  If  no  ofiiering  document  is 
required  to  be  filed  with  a  regulatory 
agency,  the  request  must  be  submitted  at 
least  two  business  days  prior  to  the 
commencement  of  the  restricted  period 
under  SEC  Rule  101. 
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Transmission  of  Regulatory  Notices 
Under  Regulation  M 

NASD  Regulation  is  proposing  to 
standardize  the  information  content  of 
notices  required  to  be  submitted  under 
SEC  Rules  101,  103.  and  104.  i.e.. 
notification  of  withdrawal  of  quotations, 
identification  of  quotations  as  those  of 
a  passive  market  maker,  request  for 
entry  of  a  stabilizing  bid,  and 
notification  of  penalty  bids  and 
syndicate  covering  transactions.  The 
individual  notices  are  required  to  be 
submitted  to  Nasdaq  Market  Operations 
or  the  Corporate  Financing  Department, 
as  applicable,  as  an  attachment  to  the 
Underwriting  Activity  Report  issued  by 
the  Corporate  Financing  Department 
and  will  consist  of  two  additional 
notification  forms,  the  Regulation  M 
Restricted  Period  Conunencement 
Notification  form  and  the  Regulation  M 
Trading  Notification  form.  Moreover, 
the  Report  will  be  able  to  be  requested 
by  the  submission  of  a  Request  for 
Underwriting  Activity  Report  form. 

In  an  effort  to  provide  greater 
efficiency  to  syndicate  managers  and 
other  distribution  participants,  the 
NASD  has  engaged  CommScan,  Inc. 
("CommScan"),  a  New  York  based 
company  that  owns  and  operates  an 
electronic  communications  system  that 
currently  connects  the  syndicate 
departments  of  approximately  450 
subscriber  firms,  to  establish  an 
electronic  system  for  transmission  of  the 
Underwriting  Activity  Report  between 
the  regulatory  organizations  and  broker/ 
dealers.  The  NASD  previously  analyzed 
CommScan's  system  and  engaged 
CommScan  to  develop  a  software 
application  known  as  NASDesW 
Compliance  Desk,  that  facilitates 
electronic  conununication  between  lead 
managers  and  all  syndicate  members 
and  the  NASD's  Corporate  Financing 
Department  prior  to  and  during  a  public 
offering  of  securities  ^  for  the  purpose  of 
compliance  with  the  Free-Riding  and 
Withholding  Interpretation  under  IM- 
2110-1.*  The  NASD  is  proposing  to 
expand  the  use  of  NASDesk/Compliance 
Desk  to  provide  electronic 
communications  and  database 
capability  with  resjject  to  compliance 
with  NASD  Rules  that  implement  SEC 
Regulation  M  and  to  add  a  link  to 
Nasdaq  Market  Operations.  NASDesk/ 
Compliance  Desk  permits  the  NASD  to 
communicate  with  members  through  a 
preexisting  electronic  communication 


'CommScan's  data  system  provides  the  NASD 
with  information  on  all  ofTerings  Bled  with  the 
Commission. 

<  See  Notice  to  Members  96-18  (March  1996)  for 
a  more  complete  discussion  of  the  operation  pf 
CommScan  and  SynWiie. 


system  known  as  SynWire.  As  a  result, 
the  electronic  communications 
transmitted  through  this  system  are 
generally  referred  to  as  wires.  When  the 
NASD  transmits  a  wire  to  a  member 
firm,  the  member  is  able  to  download 
the  wire  into  a  pre-formatted  database 
known  as  SynDesk.  Similar  to  the 
procedures  for  the  Free-Riding  and 
Withholding  Interpretation,  NASDesk/ 
Compliance  Desk  will  provide  members 
with  pre-formatted  wire  templates  that 
permit  the  member  firm  to  fill  in  data 
fields  with  pertinent  distribution-related 
compliance  information  required  by  the 
NASD  Rules  related  to  Regulation  M. 
Once  the  wire  templates  are  completed 
with  the  information  required  by  the 
proposed  rule  change,  the 
communication  protocol  designed  into 
NASDesk/Compliance  Desk  will  permit 
the  member  firm  to  access  the  SynWire 
transmission  system  and  send  the 
information  directly  to  the  Corporate 
Financing  Department  and  Nasdaq 
Market  Operations. 

Thus,  the  notifications  described 
below  that  are  intended  to  provide 
compliance  with  NASD  Rules  and  SEC 
Rules  101,  103,  and  104  will  be  able  to 
be  electronically  transmitted  to  the 
NASD  and  will  provide  real-time  notice 
and  audit  trail  information  to  the  NASD 
and  to  broker/dealers.  Initially,  at  the 
advent  of  this  program,  if  a  member  is 
not  a  NASDesk/Compliance  Desk 
subscriber,  it  may  submit  the 
information  by%x  to  CommScan,  Inc., 
which  will  manually  input  the 
information  into  the  notification  form 
and  transmit  it  to  the  NASD.  Moreover, 
until  the  NASDesk/Compliance  Desk 
system  for  Regulation  M  compliance  is 
implemented,  members  will  provide  the 
required  notifications  by  faxing,  directly 
to  Nasdaq  Market  Operations  or 
Corporation  Finance,  the  notification 
forms  provided  by  the  Association  in 
hard  copy. 

The  Regulation  M  Restricted  Period 
Commencement  Notification  form  is 
required  to  be  filed  with  Nasdaq  Market 
Operations  by  the  managing  underwriter 
with  respect  to  a  Nasdaq  security  in 
order  to  request  an  excused  withdrawal 
on  behalf  of  the  distribution  participants 
and  affiliated  purchasers  and  whether  a 
distribution  participant  proposes, 
instead,  to  engage  in  passive  market 
making,  in  order  to  comply  with  the 
member's  requirements  under  Rule 
46ig(d)(l).  In  addition,  the  Notification 
is  required  to  be  filed  with  Nasdaq 
Market  Operations  by  members 
participating  in  an  offering  of  an  OTCBB 
security  under  Rule  6540  in  order  to 
provide  the  intended  date  and  time  of 
the  pricing  of  the  offering.  (This  form  is 
intended  to  replace  the  Passive  Mtuket 


Making  Activity  Report  currently  used 
by  the  Corporate  Financing 
Etepartment.) 

The  Regulation  M  Trading 
Notification  form  is  required  to  be  filed 
with  the  Corporate  Financing 
Department  under  Rule  4623  and  Rule 
6540  by  a  member  to  provide  advice  on 
penalty  bids  and  syndicate  short 
covering  transactions  for  Nasdaq  and 
OTCBB  securities.  In  addition,  the  form 
is  to  be  used  for  a  request  for  the  entry 
of  a  stabilizing  bid  or  an  identifier  for 
a  penalty  bid  on  Nasdaq  security  that  is 
directed  to  Nasdaq  Market  Operations. 
In  addition,  this  form  will  be  provided 
to  the  managing  underwriter  of  a 
distribution  of  securities  listed  on  a 
national  securities  exchange  when  a 
request  for  an  Underwriting  Activity 
Report  is  received  and  is  required  to  be 
submitted  to  the  Corporate  Financing 
Department  with  the  time  emd  date  of 
the  pricing  and  the  pricing  amount  in 
order  to  permit  the  NASD  to  carry  out 
its  surveillance  obligations  with  respect 
to  such  offerings. 

In  addition,  a  Request  of  the 
Underwriting  Activity  Report  form  can 
be  submitted  through  CommScan  by  the 
underwriting  manager  of  an  offering  not 
otherwise  subject  to  the  filing 
requirements  of  the  Corporate  Financing 
Rule  in  order  to  obtain  the  Underwriting 
Activity  Report  bora  the  Corporate 
Financing  Department.  The  Regulation 
M  Restricted  Period  Commencement 
Notification  form  or  the  Regulation  M 
Trading  Notification  form  is  required  to 
be  attached  to  the  Underwriting  Activity 
Report  received  by  the  member  when 
the  applicable  notification  is  submitted 
to  Nasdaq  Market  Operations  or  the 
Corporate  Financing  Department. 

Tne  fees  to  be  charged  by  CommScan 
for  each  wire  (i.e.,  each  notification  or 
request)  sent  over  their  system  will  be 
assessed  a  typical  cost  of  $15  or  $20  per 
wire,  and  could  be  less  or  more 
depending  on  the  amount  of 
information  contained  in  the  wire.  The 
NASDesk/Compliance  Desk  charges  are 
treated  by  the  managing  underwriter  as 
expenses  of  the  underwriting  and  are 
charged  back  to  the  syndicate. 

(b)  The  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(2)  of 
the  Act '  in  that  the  proposed  rule 
change  will  enforce  and  facilitate 
compliance  by  NASD  members  with  the 
requirements  of  SEC  Regulation  M.  In 
addition,  the  proposed  rule  change  is 
consistent  with  the  provisions  of 
Section  15A(b)(6)  of  the  Act  in  that  the 
proposed  rule  change  to  amend  the 
Nasdaq  and  OTCBB  Rules  and  establish 
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a  requirement  under  the  Corporate 
Financing  Rule  for  members  to  obtain 
an  Underwriting  Activity  Report  will 
prevent  firaudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principals  of  trade,  and 
protect  investors  and  the  public  interest 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  EXZ  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  |he 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  1, 1997. 

IV.  Comniission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds  that  the 
NASD's  proposal  is  consistent  with  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  registered 
national  securities  association. 
Specifically,  the  provisions  of  Section 
15A(b}{2)  of  the  Act  which  requires  that 
an  association  enforce  compliance  with 
Securities  Exchange  Act  Rules  in 
addition  to  the  rules  of  the  association. 
The  Commission  believes  that  the 
NASD  proposal  will  enforce  and 
facilitate  compliance  by  NASD  members 


with  the  requirements  of  Regulation  M, 
SEC  Rules  100  through  105. 

In  addition,  the  Commission  finds 
that  the  NASD's  proposal  is  consistent 
with  the  provisions  of  Section  15A(b)(6) 
of  the  Act  which  requires,  in  part,  that 
an  association  have  rules  that  are 
designed  to  prevent  fiaudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  in  general,  to  protect 
investors.  The  Commission  believes  that 
the  NASD's  proposal  is  consistent  with 
Section  15A(b)(6)  of  that  Act  in  that  the 
amendments  to  the  Nasdaq  and  OTCBB 
Rules,  in  addition  to  the  establishment 
of  a  requirement  for  members  to  an 
Underwrriting  Activity  Report,  provide  a 
regulatory  framework  that  will  assist 
members  in  complying  with  the 
obligations  under  Regulation  M.  The 
Commission,  therefore,  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  and  Amendment 
No.  1  (SR-NASD-97-15)  be  and  hereby 
is  approved.  The  proposed  rule  change 
is  effective  March  4,  1997,  with  the 
exception  of  the  provisions  Rule  4623 
and  Rule  5460  that  implement  the 
notification  requirements  adopted  under 
Regulation  M  with  respect  to  penalty 
bids  and  syndicate  covering  transactions 
that  will  become  effective  on  the  date 
that  the  notification  requirements  imder 
SEC  Rule  104  become  effective. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margarat  H.  McFarUnd. 
Deputy  Secretary. 
[FR  Doc.  97-5979  Filed  »-10-97;  8:45  ami 
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February  28,  1997. 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Elimination  of  the 
NASD's  Excess  Spread  Rule 
Applicable  to  Market  Maker  Quotations 
in  Nasdaq  SmallCap  Securities 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act")  >  and  Rule  19b-4  thereunder,  ^ 
notice  is  hereby  given  that  on  February 
24, 1997,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  to  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  NASD 
Rule  4613(d)  to  exclude  market  maker 
quotations  in  Nasdaq  SmallCap 
securities  iroxn  coverage  under  the  Rule. 
As  a  result.  Rule  4613(d)  will  apply  only 
to  quoted  spreads  by  registered  market 
makers  in  Nasdaq  National  Market 
securities.  The  text  of  the  proposed  rule 
change  is  as  follows  [new  text  is 
italicized;  deleted  text  is  bracketed]: 
•        •        •        •        • 

NASD  Rule  4613    Character  of 
Quotations 

(d)  Reasonably  Competitive 
Quotations 

A  registered  market  maker  in  a 
Nasdaq  National  Market  security  [listed 
on  The  Nasdaq  Stock  Market]  will  be 
withdrawn  as  a  registered  mailcet  maker 
and  precluded  from  re-registering  as  a 
market  maker  in  such  issue  for  20 
business  days  if  its  average  spread  in  the 
security  over  the  course  of  any  full 
calendar  month  exceeds  150  percent  of 
the  average  of  all  dealer  spreads  in  such 
issue  for  the  month.  This  subparagraph 
shall  not  apply  to  market  makers  in 
Nasdaq  SmallCap  securities. 

(1)  U  a  registered  market  maker  has 
not  satisfied  the  average  spread 
requirement  set  forth  in  this 
subparagraph  (d)  for  a  particidar  Nasdaq 
National  Market  security,  its  registration 
in  such  issue  shall  be  withdrawn 
commencing  on  the  next  business  day 
following  the  business  day  on  which  the 
market  maker  was  sent  notice  of  its 
failiue  to  comply  with  the  requirement. 
A  market  maker  may  request 
reconsideration  of  the  withdrawal 
notification.  Requests  for 
reconsideration  will  be  reviewed  by  the 
Market  Operations  Review  Committee, 
whose  decisions  are  final  and  binding 
on  the  members.  A  request  for 


•17  U.S.C  S788(BK2)  (1988). 
'  17  CFR  200.30-3(aKl2)  (1996). 


M5U.S.C878s(bMl). 
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reconsideration  shall  not  operate  as  a 
stay  of  the  withdrawal  or  toll  the  twenty 
business  day  period  noted  in 
subparagraph  (d)  above. 

(ZHSJ  No  change. 
•        •        •        •        * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Orgpnization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rale 
Change 

1.  Purpose 

On  January  16,  1997,  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  approved  modifications 
to  NASD  Rule  4613(d)  on  a  temporary 
basis  through  July  1,  1997.3  Specifically, 
Rule  4613(d),  wfadch  is  commonly 
known  as  the  NASD's  "excess  spread 
rule,"  presently  provides  that  registered 
market  makers  in  securities  listed  on 
The  Nasdaq  Stock  Market  ("Nasdaq") 
shall  be  precluded  from  t>eing  a 
registered  market  maker  in  that  issue  for 
20  business  days  if  its  average  spread  in 
the  security  over  the  course  of  any  full 
calendar  month  exceeds  150  percent  of 
the  average  of  all  dealer  spreads  in  such 
issue  for  the  month  ("150%  Excess 
Spread  Rule").« 

As  noted  in  the  NASD's  filing  seeking 
approval  of  the  150%  Excess  Spread 
Rule  on  a  temporary  basis,  the  Rule  is 
designed  to  help  ameliorate  the  adverse 
consequences  the  125%  Excess  Spread 
Rule  may  have  had  on  the 
competitiveness  and  independence  of 
quotations  displayed  on  the  Nasdaq 
market.'  At  the  same  time,  the  NASD 


>  See  Securitias  Exchange  Act  Release  tio.  38180 
Oan.  16.  1997).  62  FR  3725  (Jan.  24.  1997)  (order 
approving  File  No.  SR-NASD-96-50). 

*  Previously.  RuJe  4613(d)  provided  that 
registered  market  makers  id  Nasdaq  securities  could 
not  enter  quotations  that  exceeded  125  percent  of 
the  average  of  the  three  narrowest  marfcal  maker 
ipr— ds  in  that  issue  ("125  percent  test"),  provided, 
however,  that  the  maximum  allowable  spread  shall 
never  be  less  than  V4  of  a  point  ("146%  Eitcess 
Spread  Rule"). 

'The  SEC  found  in  its  21(a)  Report  on  the  NASD 
and  Nasdaq  that  "the  interdependence  of  quotes 
mandated  by  the  rule  may  deter  market  makers 
from  narrotving  their  deala  spreads,  because,  ooca 


and  Nasdaq  believe  the  150%  Excess 
Spread  Rule  strikes  a  reasonable  balance 
between  the  need  to  eliminate  any 
constraints  that  the  125%  Excess  Spread 
Rule  may  have  placed  on  firms  to  adjust 
their  quotations  and  the  need  to  avoid 
fostering  a  market  environment  where 
registered  market  makers  can  maintain 
inordinately  wide  spreads  and  still 
receive  the  benefits  of  being  a  market 
maker,  such  as  affirmative 
determination  exemptions  and 
preferential  margin  treatment. 

Nevertheless,  while  Nasdaq  and  the 
NASD  believe  the  150%  Excess  Spread 
Rule  will  help  to  ensure  that  market 
makers  maintain  at  least  a  minimal  level 
of  commitment  to  their  issues,  Nasdaq 
and  the  NASD  believe  it  is  prudent  to 
not  impose  the  Rule  on  a  permanent 
basis  until  there  is  a  substantial  basis  to 
conclude  that  the  150%  Excess  Spread 
Rule  has  not  contributed  to  or  fostered 
the  same  unintended  consequences 
created  by  the  former  125%  Excess 
Spread  Rule,  such  as  the 
interdependence  of  market  maker  quote 
movements  and  the  exacerbation  of 
locked  and  crossed  market  situations. 
Accordingly,  the  SEC  approved  the 
NASD's  proposal  to  implement  the 
150%  Excess  Spread  Rule  on  a  pilot 
basis  through  July  1, 1997.  During  the 
pilot  period,  Nasdaq  and  the  NASD  will 
analyze  market  maker  quotation 
behavior  to  determine  whether  the 
150%  Excess  Spread  Rule  has  met  its 
dual  objectives  of  removing  constraints 
on  market  maker  quotation  movements 
and  ensuring  some  minimal  level  of 
commitment  by  market  makers  to  their 
issues.  Throughout  the  pilot  period, 
Nasdaq  and  the  NASD  also  will 
proactively  explore  whether  there  are 
other  alternative  means  to  achieve  these 
objectives  without  reliance  on  a 
quotation-based  evaluation  criteria.^ 


the  spread  is  tightened,  the  rule  in  some  instances 
precludes  a  market  maker  from  widening  the  spread 
to  earlier  levels."  See  Appendix  to  Report  Pursuant 
to  Section  21(a)  of  the  Securibes  Exchange  Act  of 
1934  Regarding  the  NASD  and  The  Nasdaq  Stock 
Market  ("21(a)  Report")  SEC.  Aug.  B,  1996.  at  p.  98. 
As  a  result,  the  SEC  found  that  the  excess  spread 
rule  creates  an  economic  incentive  for  market 
makers  to  discourage  one  another  from  narrowing 
their  quotes,  thereby  interfering  with  the  'free  flow 
of  prices  in  the  market  and  imped[ingj  attempts  by 
the  market  to  reach  the  optimal  competitive 
spread."  Id.  at  p.  99  Accordingly,  the  SEC  requested 
that  the  NASD  "modify  the  rule  to  eliminate  its 
undesirable  effects,  or  to  repeal  it  Id. 

*Tbe  Commission  has  stated  that  "|a|lthough  the 
amended  excess  spread  rule  may  reduce  some  of 
the  anticompetitive  concerns  outlined  in  the  21(a) 
Raport.  the  Commission  believes  that  the 
HMOdment   .   .      may  not  completely  satisfy  the 
NASD's  obligations  under  the  Commission's  Order 
with  regard  to  the  excess  spread  rule.  Release  No. 
34-38180.  supra  note  3.  Specifically,  it  may  not 
remove  completely  the  anticompetitive  incentives 
for  market  makers  to  refrain  from  narrowing  quotes 


The  NASD  and  Nasdaq  are  proposing 
to  exclude  market  maker  quotations  in 
Nasdaq  SmallCap  securities  from 
coverage  under  NASD  Rule  4613(d). 
This  is  because,  unlike  with  Nasdaq 
National  Market  securities,  Nasdaq  does 
not  presently  calculate  and  display 
through  the  Nasdaq  system  the  average 
spread  of  all  market  makers  in  Nasdaq 
SmallCap  securities  or  a  comparison  of 
the  size  of  an  individual  market  maker's 
quoted  spread  in  a  Nasdaq  SmallCap 
security  relative  to  the  average  spread  of 
all  market  makers  in  Nasdaq  SmallCap 
securities.^  Thus,  Nasdaq  does  not 
presently  provide  market  makers  in 
SmallCap  securities  with  any  indication 
as  to  whether  they  are  satisfying  the 
requirements  of  the  150%  &ccess 
Spread  Rule. 

Accordingly,  given  the  pilot  nature  of 
the  150%  Excess  Spread  Rule  and  the 
length  of  time  necessary  to  make  system 
modifications  to  provide  market  makers 
in  Nasdaq  SmallCap  securities  with  the 
ability  to  assess  whether  they  are 
satisfying  Rule  4613(d),  the  NASD  and 
Nasdaq  propose  to  eliminate  market 
maker  quotations  in  Nasdaq  SmallCap 
securities  from  coverage  under  the 
150%  Excess  Spread  Rule.  By  excluding 
market  maker  quotations  in  Nasdaq 
SmallCap  securities  from  the  Rule,  the 
NASD  and  Nasdaq  will  not  be 
subjecting  market  makers  in  these 
securities  to  a  performance  requirement 
that  market  makers  are  incapable  of 
monitoring.  This  is  particularly 
important  since  Cailure  to  satisfy  the 
requirement  of  the  Rule  results  in  the 
loss  of  registered  market  maker  status 
for  a  period  of  20  business  days.  In 
addition,  for  those  Nasdaq  National 
Market  securities  that  have  trading 
attributes  similar  to  Nasdaq  SmallCap 
securities,  elimination  of  the  150% 
Excess  Spread  Rule  for  SmallCap 
securities  will  create  a  "control  group" 
that  will  afford  Nasdaq  a  better 
opportunity  to  evaluate  the  effects  of  the 
150%  Excess  Spread  Rule.  The  NASD 
and  Nasdaq  anticipate,  however,  that 
market  makers  in  Nasdaq  SmallCap 
setnirities  will  be  subject  to  the  same 


because  the  market  makers'  quotation  obligation 
continues  to  be  dependent  to  some  extent  upon 
quotations  of  other  market  makers  in  the  stock."  Id. 

'  Market  makers  in  Nasdaq  National  Market 
securities  are  able  to  assess  whether  they  are 
satisfying  the  150%  Excess  Spread  Rule  oa  a  daily 
basis  through  use  of  the  "Primary  Market  Maker 
(PMM)  Window  "  of  Nasdaq  Workstation  II. 
Specifically,  while  the  PMM  standards  are  used  to 
determiiMs  the  eligibility  of  market  makers  to  an 
exemption  from  the  NASD's  shori-sale  rule. 
Nasdaq's  programs  that  enable  market  makers  to 
monitor  their  performance  under  the  "average 
spread"  component  of  the  PMM  standards  also  can 
be  used  by  market  makers  to  evaluate  whether  they 
have  satisfied  the  requirements  of  the  150%  Excess 
Spread  Rule. 
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excess  spread  requirements,  if  any,  as 
market  makers  in  the  Nasdaq  National 
Market  securities  beyond  July  1,  1997. 

2.  Statutory  Basis 

The  NASD  and  Nasdaq  believe  that 
the  proposed  rule  change  is  consistent 
with  Section  15A(b)(6)  of  the  Act. 
Among  other  things.  Section  15A(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect, 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-13  and  should  be 
submitted  by  [insert  date  21  days  from 
date  of  publication]. 


rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds,  for  the  reasons  set  forth  below, 
that  the  NASD's  proposal  is  consistent 
with  the  requirements  of  Section  15A  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD  and. 
in  particrular.  Section  15A(b)(6). 

The  Commission  believes  that  it  is 
reasonable  for  the  NASD  to  remove 
application  of  the  150%  Excess  Spread 
Rule  to  market  maker  quotations  in 
Nasdaq  SmallCap  securities  because  it  is 
difficult  for  market  makers  to  monitor 
their  compliance  with  that  Rule.  This 
stems  from  Nasdaq's  inability  to 
calculate  and  display  through  the 
system  the  average  spread  of  all  market 
makers  in  Nasdaq  SmallCap  securities 
or  a  comparison  of  the  size  of  an 
individual  market  maker's  quoted 
spread  in  a  Nasdaq  SmallCap  security 
-  relative  to  the  average  spread  of  all 
market  makers  in  Nasdaq  SmallCap 
securities. 

The  NASD  also' points  out  that 
application  of  NASD  Rule  4613(d)  may 
impose  artificial  constraints  on  market 
makers'  quote  movements.^  According 
to  the  NASD,  market  makers  may  be  less 
apt  to  adjust  their  quotes  in  response  to 
market  activity  for  fear  that  they  will 
violate  the  rule  and  be  subject  to 
mandatory  withdrawal  for  20  business 
days.  The  Commission  agrees  that  this 
is  a  possibility  and  prefers  to  eliminate 
the  potential  restraint  on  market  maker 
quote  movements  to  foster  market  maker 
competition,  protect  the  price  discovery 
process  and  preserve  the  integrity  of 
quotations  in  Nasdaq  SmallCap 
securities  in  furtherance  of  the 
objectives  of  Section  15A(b)(6).  While 
the  Commission  approves  removal  of 
the  applicability  of  the  NASD's  excess 
spread  rule  to  market  maker  quotations 
in  Nasdaq  SmallCap  securities, 
however,  it  expects  the  NASD  to 
develop  other  means  of  stimulating  and 
measuring  sound  market  making 
performance  for  all  Nasdaq  stocks. 

The  Commission  finds  gcx>d  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  in  the  Federal  Register. 
By  accelerating  the  effectiveness  of  the 
proposed  rule  change,  market  makers  in 
Nasidaq  SmallCap  securities  will  not  be 
subject  to  mandatory  market  maker 
registration  withdrawals  for  20  business 
days  for  noncompliance  with  the  150% 
Excess  Spread  Rule.^  The  Conunission 


reiterates  that  the  NASD  should  study 
alternative  methods  that  would  enhance 
market  making  performance  while 
completely  fulfilling  the  NASD's 
obligation  regarding  the  excess  spread     . 
rule  before  the  August  8, 1997  deadline 
contained  in  the  Commission's  Order.^° 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-4>iIASD-97-    ., 
13)  is  approved. 

For  the  Ck)ininis8ioa,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  97-5983  Filed  3-10-97;  8:45  am] 
BtUJNG  CODE  801 0-01 -M 


[Release  No.  34-38364;  RIe  No.  SR-PSE- 
97-081 

March  4,  1997. 

Setf-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  ProfMsed  Rule  Change  by  the 
Pacific  Stock  Exchange  Incorporated 
Relating  to  Changing  the  Corporate 
Name  From  Pacific  Stock  Exchange 
Incorporated  to  Pacific  Exchange 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
27, 1997,  the  Pacific  Stock  Exchange 
Incorporated  ("PSE"  or  "Exchange") 
filed  with  the  Securities  and  Exdhange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  n  and  IE  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comiments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Oiganization's 
Statement  of  the  Terms  of  Subetance  of 
the  Propoeed  Rule  ChangB 

The  Exchange  is  pitoposing  to  amend 
its  Article  I.  Section  1  of  the 


*See  infra  note  7  and  accompanying  text 
•Because  the  150%  Excess  Spread  Rule  evaluates 
a  market  maker's  spread  over  a  full  calendar  month, 
February  1997  was  the  first  month  in  which  markat 


maker  spreads  were  evaluated  pursuant  to  NASD 
Rule  4613(d).  Accordingly.  March  1997  will  be  the 
first  month  in  which  market  makers  will  be  stibiect 
to  the  mandatory  market  maker  withdrawals  for  20 
business  days  for  noncompliance  with  the  Rule. 

">  See  Release  34-3S180.  supra  note  3  and  Order 
bistituting  Public  Proceedings  Pursuant  to  Section 
19(hMl)  of  the  Securities  Exchange  Act  of  1934. 
Making  Findings  and  Imposing  Remedial  Sanction*, 
Securities  Exchange  Act  Release  No.  37538  (Aug.  8. 
1996). 

"  15  U.S.C  78s(bX2)  (1988). 

"  17  CFR  200.30-3(aM12)  (1994). 

«15U.S.C578*(bKl). 

*17CFR24ai9b^. 
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Constitution  and  the  First  Section  of  the 
Articles  of  Incorporation  to  reflect  a 
change  in  the  corporate  name  from 
PaciGc  Stock  Exchange  Incorporated  to 
Pacific  Exchange. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  OrggnizaUon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  effect  a  change  in  the 
corporate  name  of  the  Exchange  from 
Pacific  Stock  Exchange  Incorporated  to 
Pacific  Exchange.  This  new  corporate 
name  is  intended  to  better  reflect  the 
member  population  at  the  Exchange  and 
to  foster  better  public  recognition  of  the 
diversity  of  the  products  traded  at  the 
PSE. 

Over  the  last  several  years,  the 
Exchange  has  experienced  tremendous 
growth,  and  as  a  result,  the  Exchange 
has  been  working  on  the  development  of 
a  name  which  would  more 
appropriately  reflect  who  the  Exchange 
is  today,  while  at  the  same  time 
maintaining  the  image  and  good  will 
that  the  Exchange  has  already  built  over 
the  last  one  hundred  or  so  years.  The 
proposed  name.  Pacific  Exchange. 
captures  the  essence  of  a  complete 
securides  exchange,  helps  to  focus  on 
the  Exchange's  location  as  not  only 
regional,  but  with  ties  to  the 
international  horizons. 

Basis 

Pursuant  to  Rule  19b-4(e)(3),  this 
proposed  rule  change  is  concerned 
solely  with  the  administration  of  the 
Exchange.  The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act, 
in  general,  and  Section  6CbK5),  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  on  February  27,  1997,  pursuant 
to  section  19(b)(3)(A)  of  the  Act  ^  and 
subparagraph  (e)(3)  of  Rule  19b-4'* 
thereunder,  because  the  proposed  rule 
change  is  concerned  solely  with  the 
administration  of  the  self-regulatory 
organization.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that>uch  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  ponceming  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  AH 
submissions  should  refer  to  File  No. 
SR-PSE-97-06  and  should  be  submitted 
by  April  1, 1997. 

For  the  Commiuion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 


MSU.S.C$78«(bK3MA). 
*  17  CFR  240.19(>-^eN3). 
*17  CFR  20a30-3(aNl2). 


Marsaret  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc.  97-5980  Filed  3-10-97;  8:45  am) 

BIUJN6  CODE  aOIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-e7-13] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
AdminisU^tion  (FAA),  IXDT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
or  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  18,  1997. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (ACC- 

200),  Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

CoQunents  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-9-9-NPRM- 
CMTS9faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  DC.  20591;  telephone 
(202)267-3132. 

FOR  FURTHER  MFORMATKM  CONTACT:  Fred 
Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 


Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  March  5, 
1997. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJtet  No.  28820. 

Petitioner:  Northern  Air  Cargo,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
119.67(a)(1). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  allow  Leonard 
F.  Kirk  to  continue  to  serve  as  Director 
of  Operations  for  Northern  Air  Cargo, 
Inc.  without  holding  an  airline  transport 
pilot  certificate. 

DocJtet  No..- 28823. 

Petitioner:  Cape  Smythe  Air  Service. 
Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
119.71(a). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  allow  Willis  M. 
Fisher  to  continue  to  serve  as  Director 
of  Operations  for  Smythe  Air  Service, 
Inc.  without  holding  an  airline  transport 
pilot  certificate. 

DocJtet  No.:  28828. 

Petitioner:  North  American  Airlines. 

SecUons  of  the  FAR  Affected:  14  CFR 
119.67(a)(1). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  allow  Edward  P. 
Dascoli  to  continue  to  serve  as  Director 
of  Operations  for  North  American 
Airlines  without  holding  an  airline 
transport  pilot  certificate. 

(FR  Doc.  97-6046  Filed  3-10-97;  8:45  am) 
BIUJNQ  CODE  4»10-13-M 

[Summary  Notice  No.  PE-97-14] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemptions  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 


The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  31, 1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  followring  internet 
address:  9-NPRM-CMTS@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington.  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  March  5, 
1997. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJcef  No.  .-26600. 

Petitioner:  Keflavik  Navy  Fljring  Club. 

Sections  of  the  FAR  Affected:  14  CFR 
91.411(b)  and  91.413(c). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  use  either  the 
Organizational  Maintenance  Division  of 
the  Air  Operations  Department  of  the 
U.S.  Naval  Air  Station  in  Keflavik, 
Iceland,  or  Icelandair  Maintenance  to 
conduct  and  record  the  required 
inspections  and  tests. 

Docket  No.:  28752. 

Petitioner:  Gary  L.  Moseley. 

Sections  of  the  FAR  Affected:  14  CFR 
91.319. 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  operate  a 
Rotorway  Exec-90  light  piston-engine 
helicopter.  Registration  No.  N124AF, 


Serial  No.  AF-701 7775-22,  for  catUe 
herding  and  wildlife  counts. 

DocJcef  No..  28768. 

Petitioner  Franklin  Products.       

Sections  of  the  FAR  Affected:  14  CFR . 
25.853(a). 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  be  exempt  from  vertical 
bum  test  requirements  for  its  seat 
cushions  assembled  with  non-compliant 
water-based  adhesives  currenUy 
available. 

Docket  No.:  28787. 

Petitioner:  Ameriflight,  Inc.  

Sections  o/ the  FAi?  A^ected:  14  CFR 
61.5  (a)  and  (c)  and  91.203  (a)  and  (b). 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  temporarily  operate  its 
aircraft  without  those  aircraft's 
airworthiness  and  registration 
certificates  onboard  (and  properly 
displayed  in  the  case  of  airworthiness 
certificates)  while  replacements  are 
being  obtained. 

[FR  Doc.  97-6047  Filed  3-10-97;  8:45  am) 

BailNO  COOE  4«10-13-M 


[Sumrnary  Notice  No.  PE-eT-iSJ 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certaita 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and   - 
participation  in,  this  asiiect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  31, 1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200).  Petition  Docket  No.  28741.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591. 
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Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-9-9-NPRM- 
CMTSdfaa.  dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Fred  Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Fart  11). 

Issued  in  Washington,  DC,  on  March  5, 
1997. 
Dooald  P.  Bynw, 

Assistant  Chief  Counsel  for  Regulations. 

Petitioiis  Gar  Exemption 

DocJcetA/o.;  28741. 

Petitioner:  North  American  Aircraft 
Services,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
145.35  and  145.37. 

Description  of  Relief  Sought:  To 
permit  the  petitioner,  a  certificated 
repair  station,  to  repair  fuel  tanks  at  its 
customers'  facilities  that  meet  the 
housing  and  faciUty  requirements  of 
145.35  and  145.37. 
|FR  Doc.  97-6049  Filed  3-10-97;  8:45  am) 

aiLUNO  CODE  4910-13-M 


RTCA,  Inc.,  Special  Committee  192; 
National  Airspace  Review  Planning 
and  Analysis 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  the  Special  Committee 
192  meeting  to  be  held  March  26-27, 
1997,  starting  at  9:00  a.m.  This  new 
special  committee  is  being  established 
to  provide  recommendations  on  the 
design  and  use  of  the  national  airspace. 
The  airspace  review  is  a  necessary  step 
in  achieving  the  concept  of  free  flight 
and  transition  to  a  mature  air  traffic 
management  system.  The  review 
includes  use  of  domestic  and  oceanic 
airspace  and  is  intended  to  result  in 
changes  that  will  achieve  the  most 
efficient  airspace  design  for  customer 
operations  while  maintaining  the 
highest  standards  of  safety.  The  meeting 
will  be  held  at  RTCA.  1140  Connecticut 


Avenue,  NW,  Suite  1020,  Washington. 
DC  20036. 

The  agenda  %vill  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Approval  of  Proposed  Meeting  Agenda; 
(3)  Terms  of  Reference  Review/ 
Approval;  (4)  Presentations;  (5)  Other 
Business;  (6)  Set  Agenda  for  Next 
Meeting;  (7)  E>ate  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  f^hone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  March  4, 
1997. 

Janice  L.  Patera, 

Designated  Official. 

[FR  Doc.  97-5913  Filed  3-10-97;  8:45  am] 

aMJJNO  CODE  4S10-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement:  Clear 
Creek  and  Park  Counties,  Colorado 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Clear  Creek  and  Park 
Counties,  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.R.  Bird,  Environmental  Planning 
Engineer,  Federal  Highway 
Administration,  P.O.  Box  25246, 
Denver,  Colorado  80225-0246, 
telephone  303-969-5909. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  Pike  and 
Arapaho  National  Forests,  and  the 
Colorado  Department  of  Transportation, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
improve  Colorado  Forest  Highway  80 
(FH  80),  known  as  Cuanella  Pass  Road. 
Cuanella  Pass  Road  is  a  Scenic  Byway 
that  extends  from  Grant  to  Georgetown, 
a  distance  of  23.5  miles.  The  proposed 
improvements  include  resur&cing  the 
paved  p>ortion  of  the  road,  paving  the 
sections  of  the  road  which  are  currently 
gravel,  widening  (to  achieve  a  consistent 
two-lane  cross  section  width),  and 


incorporating  roadside  enhancements  in 
conjunction  with  the  Scenic  Byway. 

Alternatives  under  consideration 
include  (1)  the  "no  build"  alternative; 
(2)  improvement  of  the  existing  roadway 
to  appropriate  American  Association  of 
State  Highway  and  Transportation 
Officials'  design  criteria;  (3)  lesser 
improvements  to  the  existing  facility: 
and  (4)  other  alternatives,  including 
realignments  that  may  be  developed 
during  the  scoping  process,  will  also  be 
evaluated. 

Notices  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  State,  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  have 
expressed  interest  in  this  proposal. 
Interagency  meetings,  public  scoping 
meetings  and  public  hearing  will  be 
held  in  the  project  area  and  in  other 
appropriate  areas.  Information  on  the 
time  and  place  of  public  scoping 
meetings  and  public  hearings  will  be 
provided  in  the  local  news  media.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  directed  to 
the  address  provided  above.  (Catalog  of 
Federal  Domestic  Assistance  Program 
Number  20.205,  Highway  Research, 
Planning  and  Construction.  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program.) 

Issued  on:  March  4, 1997. 

Larry  D.  Henry, 

Project  Development  Engineer,  FHWA, 
Denver,  CO. 

(FR  Doc.  97-6058  Filed  3-10-97;  8:45  am) 

BILUNQ  CODE  4S10-22-M 


Research  and  Special  Programs 
Administration 

[Docket  No.  PS-153:  Notice  2] 

Toward  a  Metric  America — a  Dialogue 
Open  to  ttte  Public;  Request  for 
Comments 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Further  request  for  comments. 

SUMMARY:  On  October  23, 1996,  RSPA 
published  a  notice  of  public  meeting  (61 
FR  55069)  to  consider  issues  relating  to 


the  inclusion  of  metric  equivalents  in 
the  pipeline  safety  regulations  (49  CFR 
Part  190-199).  The  meeting  was  held  on 
January  10, 1997,  in  Dallas,  Texas. 
RSPA  specifically  requested  public 
comment  on  seven  questions.  Among 
the  comments  received  was  a  detailed 
example  of  how  to  present  metric 
equivalents  in  the  pipeline  safety 
regulations.  RSPA  is  providing  an 
additional  30  days  to  receive  comments 
on  this  comment. 

DATES:  Comments  on  this  notice  must  be 
received  by  April  10, 1997  to  be 
considered. 

ADDRESSES:  Send  all  comments  on  this 
notice  to  Marvin  Fell,  DOT,  RSPA, 
Office  of  Pipeline  Safety,  400  Seventh 
Street  SW,  Room  2335,  Washington,  DC 
20590,  or  via  the  Internet  at 
fellm@rspa.dot.gov.  A  copy  of  the 
transcript  of  the  public  meeting  and  the 
comments  received  from  the  public  are 
available  for  review  at  the  RSPA  Docket 
Office,  Room  8119,  400  Seventh  Street, 
SW,  Washington,  DC  20590. 

FOR  FURTHER  MFORMATION  CONTACT: 

Marvin  Fell.  (202)  366-6205,  U.S. 
Department  of  Transportation,  RSPA, 
Room  2335,  400  Seventh  Street,  SW, 
Washington,  D.C.  20590,  or 
fellm@Tspa.dot.gov. 

SUPPLEMENTARY  INFORMATION:  On 
October  23. 1996.  RSPA  published  a 
notice  of  a  public  meeting  on 
Metricating  Pipeline  Safety  Regulations 
that  also  requested  public  comment  on 
seven  questions.  One  of  the  comments 
received  was  from  Mr.  Lawrence  J. 
Stempnik,  who  prepared  a  complete  set 
of  metric  equivalents  of  measurements 
in  the  pipeline  safety  regulations. 
Although  RSPA  is  not  taking  a  position 
on  the  accuracy  or  validity  of  his 
approach.  RSPA  does  recognize  the 
effort  that  Mr.  Stempnik  put  forth  to 
provide  his  comment  to  RSPA. 

In  particular.  RSPA  is  interested  in 
additional  conunents  on  how  precise 
the  metric  equivalents  should  be. 
Should  the  niunber  of  decimal  places  be 
considered,  should  the  number  of 
significant  figures  be  considered,  or 
both?  For  example,  is  a  conversion  from 
15  feet  to  4.6  meters  sufficienUy 
accurate,  or  is  a  conversion  to  4.57 
meters  necessary?  Comments  on  this 
issue  were  requested  in  question  #6  of 
the  October  23. 1996  notice.  Further 
comments  on  the  other  questions  in  that 
notice  are  also  encouraged. 

Issued  in  Washington.  DC  March  5. 1997. 
Richard  B.  Feider, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  97-5896  FUed  »-l(>-97;  8:45  am) 
B&UNQ  cooc  4eio-a»-p 


Surface  Transportation  Board 
[STB  Docket  No.  AB-33  (Sut>-No.  lOeX)] 

Union  Pacific  Railroad  Company- 
Abandonment  Exemption — in  ^Mitra 
Costa  County,  CA 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  and  Trackage  Rights  to  abcmdon 
and  discontinue  service  over  a  1.845- 
mile  portion  of  its  line  of  railroad 
known  as  the  Port  Chicago  Industrial 
Lead  from  the  end  of  the  line  at 
milepost  37.06  near  Clyde,  to  milepost 
38.905  near  Port  Chicago,  in  Contra 
Costa  County,  CA. 

UP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  moving  over  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surfoce  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  tmder 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  April  10. 
1997,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues, ■ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),  and 
trail  use/rail  banking  requests  under  49 


CFR  1152.29  2  must  be  filed  by  March 
21. 1997.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  March  31. 
1997,  with:  Office  of  the  Secretary,  Case  . 
Control  Unit,  Sur&ce  Transportation 
Board,  1925  K  Street,  NW.,  Washington. 
DC  20423.5 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Joseph  D.  Anthofer, 
General  Attorney,  Union  Pacific 
Railroad  Company,  1416  Dodge  Street, 
Room  830,  Omaha,  NE  68179. 

If  the  verified  notice  contains  £alse  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any.  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  March  19, 1997.'*  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500.  Surface 
Transportation  Board.  Washington.  DC 
20423)  or  by  calling  SEA,  at  (202)  565- 
1545.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  1 5  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail -use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR. 
1152.29(e)(2).  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
UP's  filing  of  a  notice  of  consummation 
by  March  11, 1998.  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 

Decided:  March  4, 1997. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
VeraoaAWniliuiw, 
Seaetaiy. 
(FR  Doc.  97-6031  Filed  3-10^7;  8:45  am] 

aUJNQ  0006  4t16-00-P 


■  The  Boatd  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
&ivironmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exempbon's  effective  date.  See  Exemption  <^Out- 
of-Service  Rail  Lines.  5  I.CC2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 


'The  Board  will  accept  late-filed  trail  use 
requests  as  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 

3  The  Board  is  scheduled  to  relocate  to  the  K 
Street  address  on  March  16. 1997. 

*SEA  would  normally  issue  its  EA  5  days  after 
publication  of  the  notice  in  the  Federal  Kagtatr. 
However,  due  to  the  Board's  scheduled  relocation 
on  March  16. 1997,  the  EA  in  this  proceeding  will 
be  issued  on  March  19, 1997. 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

Match  4. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paj)erwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Etepartment 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Special  Request:  In  order  to  begin  the 
surveys  described  below  in  late  March 
1997,  the  Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  March  17, 1997.  To  obtain  a  copy  of 
this  study,  please  contact  the  Public 
Debt  Clearance  Officer  at  the  address 
listed  below. 

Bureau  of  the  Public  Debt 

OMB  Number:  1535-0122. 

Project  Number:  BPD  97-1. 

Type  of  Review:  Revision. 

Title:  Market  Reseafch  Study  on  U.S. 
Savings  Bonds. 

Description:  The  Bureau  of  the  Public 
Debt  has  entered  into  an  interagency 
agreement  with  the  Health  Resources 
Study  Center  of  the  U.S.  Navy  (HRSC) 
to  conduct  a  market  research  study  on 
U.  S.  Savings  Bonds:  a  two-stage  study 
a  mail  survey  preceded  by  focus  groups 
to  aid  in  the  design  of  the  survey 
instrument.  This  submission  is  for  the 
final  phase,  the  survey.  The  need  for 
market  research  arises  primarily  from 
two  new  Savings  Bonds  products:  the 
forthcoming  sale  of  U.S.  Savings  Bonds 
to  the  public  on  a  recurring  basis 
through  Automated  Clearinghouse 
(ACH)  debits  from  their  personal 
checking  accounts;  and  the  issuance  of 
inflation-indexed  savings  bonds  after 
January  1,  1998,  announced  by  the 
President  September  25, 1996. 

Respondents:  Individuals. 

Estimated  Number  of  Respondents: 
27,000. 


Estimated  Burden  Hours  Per 
Response:  20  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
9,000  hours. 

Clearance  Officer:  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  West  VA  26106- 
1328. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  97-5917  Filed  3-10-97;  8:45  am) 
BIUJNO  CODE  4810-40-P 


Submission  for  OMB  Review; 
Comment  Request 

March  4,  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104—13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  begin  the 
survey  described  below  in  late  March 
1997,  the  Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  March  17, 1997.  To  obtain  a  copy  of 
this  study,  please  contact  the  Alcohol, 
Tobacco  and  Firearms  Clearance  Officer 
at  the  address  listed  below. 

Bureau  of  the  Alcohol,  Tobacco  and 
Firearms  (ATF) 

OMB  Number:  1512-0527. 

Project  Number:  ATF:CCS-002. 

Type  of  Review:  Revision. 

Title:  National  Response  Team  (NRT) 
Survey — Administration  Procedures. 

Description:  The  NRT  survey  is  being 
conducted  to  provide  ATF's  NRT:  (a) 
Customer  satisfaction  feedback,  to 
enable  it  to  continuously  improve  its 


services,  (b)  Performance  measurement 
data  in  compliance  with  the 
Government  Performance  and  Results 
Act  (GPRA). 

Respondents:  State.  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
22. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden:  11 
hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  N.W.. 
Washington.  DC  20226. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-5918  Filed  3-10-97;  8:45  am] 
BIUJNG  CODE  4S10-31-P 


Office  of  Thrift  Supervision 

[AC-4;  OTS  No.  03917] 

Peoples  Federal  Savings  and  Loan 
Association  of  Sidney,  Sidney,  Ohio; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on 
February  26, 1997,  the  Director, 
Corporate  Activities,  Office  of  Thrift 
Supervision,  or  her  designee,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  Peoples 
Federal  Savings  and  Loan  Association  of 
Sidney,  Sidney,  Ohio,  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552.  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision.  200  West  Madison  Street. 
Suite  1300.  Chicago,  Illinois  60606. 

Dated:  March  6, 1997. 

By  the  Office  of  Thrift  Supervision. 
Nailine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  97-6042  Filed  3-10-97;  8:45  am] 

BIUJNQCOOC  e720-01-M 


Corrections 


Fadvall 

VoL  62.  No.  47 
Tuesday,  March  11,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previousty 
published  Presidential,  Rule,  Proposed  Ride, 
and  Notice  documerrts.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
tfie  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Southeastern  Power  Administration 

Intent  To  Formulate  Revised  Power 
Marketing  Policy  Cumberland  System 
of  Pro)ecte 

Correction 

In  document  97-5258.  beginning  on 
page  9762,  in  the  issue  of  Tuesday, 
March  4. 1997.  make  the  following 
correction: 

On  page  9762.  in  the  third  coliunn.  in 
the  EFFECTIVE  DATE:  entry.  "April  3, 
1997"  should  read  "May  5. 1997." 

BNJJNQCOOC  190641-O 
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Department  of 
Agriculture 


Cooperative  State  Research,  Education, 
and  Extension  Service 


7  CFR  Part  3403 

Smaii  Business  Innovation  Research 
Grants  Program;  Administrative 
Provisions;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research. 
Education,  and  Extension  Service 

7CFR  Part  3403 

SmaM  Business  innovation  Reeeardi 
Qrants  Program;  A(kninistrative 
Previsions 

AGENCY:  Cooperative  State  Research, 

Education,  and  Extension  Service, 

USDA. 

ACTION:  Notice  of  proposed  rulemaking. 


f.  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  proposes  to  amend  its 
regulations  relating  to  the 
,  achninistration  of  the  Small  Business 
Innovation  Research  (SBIR)  Grants 
Program,  which  prescribe  the 
procedures  to  be  followed  annually  in 
the  sohdtation  of  research  grant 
proposals,  the  evaluation  of  such 
proposals,  and  the  award  of  competitive 
research  grants  under  this  program.  This 
rule  amends  those  regulations  by 
identifying  information  that  will  be 
specified  in  the  annual  solicitation  as 
opposed  to  this  rule.  CSREES  is 
repubUshing  these  regulations  in  their 
entirety  with  the  proposed  amendments 
in  order  to  enhance  their  use  by  the 
public  and  to  ensure  expeditious 
submission  and  processing  of  grant 
proposals. 

DATES:  Written  comments  are  invited 
from  interested  individuals  and 
organizations.  To  be  considered  in  the 
formulation  of  a  final  rule,  all  relevant 
material  must  be  received  on  or  before 
April  10, 1997. 

AIXME8SE8:  Written  comments  should 
be  sent  to  Sally  J.  Rockey,  Deputy 
Administrator,  Competitive  Research 
Grants  and  Awards  Management, 
Cooperative  State  Research,  Education, 
and  Extension  Service.  U.S.  Department 
of  Agriculture,  STOP  2240, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-2240. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Sally  J.  Rockey  at  (202)  401-1766. 

SUPPLEMENTARY  MFORMATKM: 

Paperwork  EeductiMi 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  Chapter  35).  the  collection  of 
information  requirements  contained  in 
this  proposed  rule  have  been  approved 
under  OMB  Document  Nos.  0524-0022, 
0524-0025,  and  0524-0026. 


This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866,  and  it  has 


been  determined  that  it  is  not  a 
"significant  regulatory  action"  rule 
because  it  will  not  have  an  annual  efiiect 
on  the  economy  of  $100  million  or  more 
or  adversely  and  materially  affect  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribcd  governments  or  communities. 
This  proposed  rule  will  not  create  any 
serious  inconsistencies  or  otherwise 
interfere  with  any  actions  taken  or 
planned  by  another  agency.  It  will  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees  or  loan 
programs  and  does  not  raise  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
No.  12866.  In  addition,  the  Department 
certifies  that  the  proposed  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility 
Act,  Pub.  L.  96-534  {5  US.C.  601  et 
seq.). 

Regnlateiy  Aaalysis 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  All  State  and  local  laws 
and  regulations  that  are  in  conflict  with 
this  rule  are  preempted.  No  retroactive 
effect  is  to  be  given  to  this  rule.  This 
rule  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

EBviroaaiental  faapact  SUtamcBl 

This  proposed  regulation  does  not 
significantly  affect  the  environment. 
Therefore,  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  PoUcy  Act  of 
1969,  as  amended. 

Catalog  of  Federal  Donestic  Aaaistance 

Tliis  program  is  litted  in  the  Catalog  of 
Federal  Omiestic  Assistance  und«T  No. 
:0.212.  Small  Business  Innovation  Research 
ISBIR  Program).  For  the  reasons  set  forth  in 
the  Final  Rule-related  Notice  to  7  CFR  part 
3015,  subpMl  V,  4«  FR  29115,  June  24, 1983. 
and  pursuant  to  the  Notice  Sound  at  52  FR 
22831.  June  16. 1967.  this  program  is 
excluded  from  the  scope  of  Executive  Order 
12372  which  requires  inteigovemmental 
consultation  with  State  and  local  officials. 

Background  and  Parpoae 

On  June  10, 1968.  the  Department 
published  a  Final  Rule  in  the  Federal 
Register  (53  FR  21966-21972).  which 
estabUshed  part  3403  of  title  7,  subtitle 
B,  chapter  XXXTV  of  the  Code  of  Federal 
Regulations,  for  the  purpose  of 
administering  the  U.S.  Department  of 
Agriculture's  Small  Business  Innovation 
Research  (SBK)  Grants  Program 
conducted  under  the  authority  of  the 


Small  Business  Innovation  Development 
Act  of  1982,  as  amended  (15  U.S.C.  638) 
and  section  630  of  the  Act  making 
appropriations  for  Agriculture,  Rural 
Development,  and  Related  Agencies' 
programs  for  fiscal  year  ending 
September  30, 1987,  and  for  other 
purposes,  as  made  applicable  by  section 
101(a)  of  Pub.  L.  99-591. 100  Stat.  3341. 
This  rule  established  and  codified  the 
procedures  to  be  followed  in  the 
soUdtation  of  competitive  small 
business  innovation  research  proposals, 
the  evaluation  of  such  proposals,  and 
the  award  of  grants  imder  this  program. 
On  September  20,  1991,  the  Department 
published  a  Final  Rule  in  the  Federal 
Register  (56  FR  47882-47889),  which 
amended  the  Cooperative  State  Research 
Service  (CSRS)  regulations  relating  to 
the  Small  Business  Innovation  ReMarch 
Grants  Program.  On  December  30, 1994, 
the  Department  published  a  Final  Rule 
in  the  Federal  Register  (59  FR  68072) 
which  amended  7  CFR  chapter  XXXIV 
to  reflect  the  abolishment  of  CSRS  and 
the  establishment  of  CSREES.  On  May 
15, 1996.  the  Department  published  a 
Final  Rule  in  the  Federal  Register  (61 
FR  25366)  amending  7  CFR  Chapter 
XXXTV  by  encouraging  the  individuals 
who  are  principally  responsible  for  the 
scientific  or  technical  direction  of  the 
proposed  work  to  be  designated  as  the 
principal  investigator,  m^dng  it  a 
condition  that  Federal  funds  remain  for 
an  extension  of  a  Phase  I  grant  and  that 
an  extension  will  not  normally  exceed 
12  months,  requiring  that  when 
purchasing  equipment  or  products  with 
agreement  funds  that  only  American- 
made  items  are  purchased  to  the  extent 
possible,  and  making  a  few  additional 
changes.  These  regulations  are  proposed 
to  be  amended  as  follows: 

Autharity:  CSREES  proposes  to  amend  the 
authority  citation  from  "5  U.S.C  638"  to  "15 
U.S.C  638"  to  correct  a  teclmical  error. 

Section  3403.2.  CSREES  proposes  to 
correct  "in  behalf  of  to  read  "on  behalf 
of  in  the  definition  of  "awarding 
official."  In  addition,  CSREES  proposes 
to  revise  the  definition  of  "funding, 
agreement"  to  include  "concern"  after 
"small  business"  and  the  definition  of 
"Socially  and  econ<Hnically 
disadvantaged  individual"  by  removing 
the  "or"  before  "Subcontinent  Asian 
Americans"  to  be  in  accordance  with 
the  languiage  of  the  January  1993  SBIR 
Pohcy  Directive. 

Section  3403.3.  CSREES  proposes  to 
change  references  of  a  "firm"  to 
"organization"  in  order  to  be  consistent 
throughout  the  document.  In  addition, 
CSREES  projxtses  to  include  "concern" 
after  "smiall  business"  to  be  in 
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accordance  with  the  language  of  the 
January  1993  SBIR  Policy  Directive. 

Section  3403.6(d).  CSREES  proposes 
to  delete  the  language  in  this  section 
and  replace  it  with  a  statement  that  the 
information  will  be  identified  in  the 
annual  soUdtation. 

Section  3403.7.  CSREES  proposes  to 
add  paragraph  (a)  and  redesignate 
paragraphs  (a)  through  (m)  as 
paragraphs  (1)  through  (13),  paragraphs 
(c)  (1)  through  (6)  as  subparagraphs  (3) 
(i)  through  (vi),  paragraphs  (g)  (1)  and 
(2)  as  subparagraphs  (7)  (i)  and  (ii), 
paragraphs  (h)  (1)  throu^  (6)  as 
subparagraphs  (8)  (i)  through  (vi), 
paragraphs  (k)  (1)  through  (3)  as 
subparagraphs  (11)  (i)  through  (iii),  and 
paragraphs  (1)  (1)  and  (2)  as 
subparagraphs  (12)  (i)  and  (ii). 
Furthermore.  CSREES  proposes  to  add 
language  to  identify  that  further 
instructions  or  descriptions  of  the  phase 
I  proposal  items  as  well  as  additional 
items  will  be  provided  in  the  annual 
solidtation,  as  necessary.  As  such, 
much  of  the  instructions  and 
descriptions  of  the  phase  I  items  are 
deleted  from  this  section. 

Section  3403.7(g).  CSREES  proposes 
to  add  an  item  (iii)  to  reqtiire  the 
applicant  to  identify  whether  and  by 
what  means  the  proposed  research  will 
satisfy  the  public  interest.  This  will 
assist  in  determining  the  potential 
success  of  potential  commercial 
application. 

Section  3403.7(j).  CSREES  proposes  to 
add  language  to  explain  that  if  an 
Institution^  Review  Board  (IRB)  review 
is  required  that  USDA  must  receive  and 
accept  the  IRB  approval  before  grant 
funds  will  be  released  to  the  grantee. 

Section  3403.8.  CSREES  proposes  to 
add  paragraph  (a)  and  redesignate 
paragraphs  (a)  through  fh)  as  paragraphs 
(1)  through  (8)  and  paragraphs  (h)  (1) 
and  (2)  as  subparagraphs  (8)  (i)  and  (ii). 
In  ad(htion,  see  proposed  change 
described  for  §  3403.7.  The  same 
changes  are  proposed  for  phase  II 
proposals  as  are  proposed  for  phase  I 
proposals. 

Section  3403.10(b).  CSREES  proposes 
to  add  language  to  explain  that  the 
evaluation  criteria  will  be  identified  in 
the  nnniml  solidtatlon. 

Section  3403.11.  CSREES  proposes  to 
delete  this  section  due  to  the  proposed 
change  identified  for  §  3403.10(b). 

Section  3403.12.  CSREES  proposes  to 
delete  paragraph  (a)  and  add  paragraph 
(b)  to  §  3403.10(e)  due  to  the  proposed 
change  identified  for  §  3403.10(b). 

Section  3403.13.  CSREES  proposes  to 
redesignate  §3403.13  as  §3403.11. 

Section  3403.14.  CSREES  proposes  to 
redesignate  §  3403.14  as  §  3403.12< 


Section  3403.15.  CSREES  proposes  to 
redesignate  §  3403.15  as  §  3403.13. 

Section  3403.16.  CSREES  proposes  to 
redesignate  §  3403.16  as  §  3403.14.  In 
addition,  CSREES  proposes  to  change 
references  of  "Department"  to 
"Authorized  Departmental  Officer"  to 
be  more  spedfic. 

Section  3403.16(c).  CSREES  proposes 
to  change  the  reference  to  a  specific 
phase  I  dollar  amount  with  "the 
approved  award  amount"  since  the 
phase  1  award  amount  may  vary  from 
one  year  to  the  next. 

Section  3403.17.  CSREES  proposes  to 
redesignate  §  3403.17  as  §  3403.15.  In 
addition,  CSREES  proposes  to  add  "9 
CFR  Parts  1,2.3.  and  4— USDA 
Laboratory  Animal  Care  Regulations" 
after  the  reference  to  7  CFR  part  3407 
and  before  the  reference  to  48  CFR  part 
31. 

Section  3403.18.  CSREES  proposes  to 
redesignate  §  3403.18  as  §  3403.16. 

CSREES  proposes  to  republish  title  7. 
subtitle  B,  chapter  XXXTV.  part  3403.  in 
its  entirety  with  the  proposed 
aforementioned  changes.  This  action 
will  preclude  making  a  separate 
amendment  to  these  regulations  and 
allow  the  regulations  to  appear  in  one 
document  for  easy  access  and  reference 
by  the  public  and  CSREES. 

List  of  Subjects  in  7  CFR  Part  3403 

Grant  programs — Agriculture.  Grant 
administration.  For  the  reasons  set  out 
in  the  preamble,  tiUe  7,  subtitie  B, 
chapter  XXXIV.  part  3403  of  the  Code  of 
Federal  Regulations  is  revised  to  read  as 
follows: 

PART  3403— SMALL  BUSINESS 
INNOVATION  RESEARCH  GRANTS 
PROGRAM 


Subpert  A— QenereHnfofmetlon 

Sec. 
3403.1 
3403.2 
3403.3 

Subpert 

3403.4 


Subpert 


Applicability  of  regulations. 

Definitions. 

Eligibility  requirements. 

B— Program  Description 

Three-phase  program. 

C— Preperatlon  end  SubrntesKm  of 


3403.5  Requests  for  proposals. 

3403.6  General  content  of  proposals. 

3403.7  Proposal  format  for  phase  I 
applications. 

3403.8  Proposal  format  for  phase  0 
applications. 

3403.9  Submission  of  proposals. 

Subpart  D—Propoael  Review  and 
Eveluation 

3403.10  Proposal  review. 

3403.11  AvailabiUty  of  inftsmation. 


Subpert  E— Supplementary  Information 

3403. 1 2  Terms  and  conditions  of  grant 
awards. 

3403.13  Notice  of  grant  awards. 

3403.14  Use  of  funds;  changes. 

3403.15  Other  Federal  statutes  and 
regulations  that  apply. 

3403.16  Other  Conditions. 

Antbority:  15  U.S.C  638. 
Subpart  A— General  Information 

S  3403.1    AppUcabiHty  of  regulationa. 

(a)  The  regulations  of  this  part  apply 
to  small  business  innovation  research 
grants  awarded  under  the  general 
authority  of  section  630  of  the  Act 
making  appropriations  for  Agriculture, 
Rural  Development,  and  Related 
Agendes'  programs  for  fiscal  year 
ending  September  30. 1987.  and  for 
other  purposes,  as  made  applicable  by 
section  101(a)  of  Pub.  L.  99-591. 100 
Stat.  3341,  and  the  provisions  of  the 
Small  Business  Innovation  Development 
Act  of  1982,  as  amended  (15  U.S.C. 
638).  The  Small  Business  Innovation 
Development  Act  of  1982.  as  amended, 
mandates  that  each  Federal  agency  with 
an  annual  extramural  budget  for 
research  or  research  and  development  in 
excess  of  $100  million  partidpate  in  a 
Small  Business  Innovation  Research 
(SBIR)  program  by  reserving  a  statutory 
percentage  of  its  annual  extramural 
budget  for  award  to  small  business 
concerns  for  research  or  research  and 
development  in  order  to  stimulate 
technological  innovation,  use  small 
business  to  meet  Federal  research  and 
development  needs,  increase  private 
sector  commerdalization  of  innovations 
derived  from  Federal  research  and 
development,  and  foster  and  encourage 
the  partidpation  of  sodally  and 
economically  disadvantaged  small 
business  concerns  and  women-owned 
small  business  concerns  in 
technological  innovation.  The  U.S. 
Department  of  Agriculture  (USDA)  will 
partidpate  in  this  program  through  the 
issuance  of  competitive  research  grants 
which  will  be  administered  by  the 
Office  of  Competitive  Research  Grants 
and  Awards  Management,  Cooperative 
State  Research,  Education,  and 
Extension  Service  (CSREES). 

(b)  The  regulations  of  this  part  do  not 
apply  to  res^rch  grants  awarded  by  the 
Department  of  Agriculture  under  any 
other  authority. 

13403^    DeflnMone. 

As  used  in  this  part: 

Ad  hoc  reviewers  means  experts  or 
consiiltants,  qualified  by  training  and 
experience  in  particular  scientific  <x 
technical  fields  to  render  expert  advice 
on  the  sdentific  or  technical  merit  of 
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grant  applications  in  those  fields,  who 
review  on  an  individual  basis  one  or 
several  of  the  eligible  proposals 
submitted  to  this  program  in  their  area 
of  expertise  and  who  submit  to  the 
Department  written  evaluations  of  such 
proposals. 

Awarding  official  means  any  officer  or 
employee  of  the  Department  who  has 
the  authority  to  issue  or  modify  research 
project  grant  instnmients  on  behalf  of 
the  Department. 

Budget  period  means  the  interval  of 
time  into  which  the  project  period  is 
divided  for  budgetary  and  reporting 
purposes. 

Commercialization  means  the  process 
of  developing  markets  and  producing 
and  deUvering  products  or  services  for 
sale  (whether  by  the  originating  party  or 
by  others);  as  used  here, 
commercialization  includes  both 
government  and  commercial  markets. 

Department  means  the  Department  of 
Agricultxue. 

Funding  agreement  is  any  contract, 
grant,  or  cooperative  agreement  entered 
into  between  any  Federal  agency  and 
any  small  business  concern  for  the 
performance  of  experimental, 
developmental,  or  research  work  funded 
in  whole  or  in  part  by  the  Federal 
Government. 

Grantee  means  the  small  business 
concern  designated  in  the  grant  award 
document  as  the  responsible  legal  entity 
to  whom  a  grant  is  awarded  under  this 
part 

Peer  review  gmup  means  experts  or 
consultants,  quahfied  by  training  and 
experience  in  particular  scientific  or 
technical  fields  to  give  expert  advice  on 
the  scientific  and  technical  merit  of 
grant  appUcations  in  those  fields,  who 
assemble  as  a  group  to  discuss  and 
evaluate  all  of  the  eligible  proposals 
submitted  to  this  program  in  their  area 
of  expertise. 

Principal  investigator  means  a  single 
individual  designated  by  the  grantee  in 
the  grant  application  and  approved  by 
the  Department  who  is  res{>onsible  for 
the  scientific  or  technical  direction  of 
the  project.  Therefore,  the  individual 
should  have  a  scientific  and  technical 
background. 

Program  solicitation  is  a  formal 
request  for  proposals  wherry  an  agency 
notifies  the  small  business  community 
of  its  research  or  research  and 
development  needs  and  interests  in 
selected  areas  and  invites  proposals 
from  small  business  concerns  in 
response  to  those  needs. 

Project  means  the  particular  activity 
within  the  scope  of  one  of  the  research 
topic  areas  identified  in  the  annual 
solicitation  of  apphcations,  which  is 


supported  by  a  grant  award  under  this 
part. 

Project  period  means  the  total  length 
of  time  that  is  approved  by  the 
Department  for  conducting  the  research 
project  as  outlined  in  an  approved  grant 
application. 

Hesearch  or  research  and 
development  (R&D)  means  any  activity 
which  is: 

(1)  A  systematic,  intensive  study 
directed  toward  greater  knowledge  or 
understanding  ofthe  subject  studied; 

(2)  A  systematic  study  directed 
specifically  toward  applying  new 
knowledge  to  meet  a  recognized  need; 
or 

(3)  A  systematic  appUcation  of 
knowledge  toward  the  production  of 
useful  materials,  devices,  and  systems 
or  methods,  including  design, 
development,  and  improvement  of 
prototypes  and  new  processes  to  meet 
specific  requirements. 

Research  project  grant  means  the 
award  by  the  Department  of  funds  to  a 
grantee  to  assist  in  meeting  the  costs  of 
conducting  for  the  benefit  ofthe  public 
an  identified  project  which  is  intended 
and  designed  to  establish,  discover, 
elucidate,  or  confirm  information  or  the 
underlying  mechanisms  relating  to  a 
research  topic  area  identified  in  the 
annual  solicitation  of  appUcations. 

Small  business  concern  means  a     • 
concern  which  at  the  time  of  award  of 
phase  I  and  phase  II  funding  agreements 
meets  the  following  criteria: 

(1)  Is  organized  for  profit, 
independently  owned  or  operated,  is 
not  dominant  in  the  field  in  which  it  is 
proposing,  has  its  principal  place  of 
business  located  in  the  United  States, 
has  a  nimiber  of  employees  not 
exceeding  500  (full-time,  part-time, 
temporary,  or  other)  in  all  affiUated 
concerns  owned  or  controlled  by  a 
single  parent  concern,  and  meets  the 
other  regulatory  requirements  outlined 
in  13  CFR  part  121.  Business  concerns, 
other  than  Ucensed  investment 
companies,  or  State  development 
companies  qualifying  under  the  Small 
Business  Investment  Act  of  1958, 15 
U.S.C.  661,  et  seq..  are  affiUates  of  one 
another  when  directly  or  indirectly  one 
concern  controls  or  has  the  power  to 
control  the  other  or  third  parties  (or 
party)  control  or  have  the  power  to 
control  both.  Control  can  be  exercised 
through  common  ownership,  common 
management,  and  contractual 
relationships.  The  term  "affihates"  is 
defined  in  greater  detail  in  13  CFR 
121.401(a)  through  (m).  The  term 
"nmnber  of  employees"  is  defined  in  13 
CFR  121.407.  Business  concerns 
include,  but  are  not  limited  to,  any 
individual,  partnership,  corporation. 


joint  venture,  association,  or 
cooperative. 

(2)  Is  at  least  51  percent  owned,  or  in 
the  case  of  a  pubUcly  owned  business  at 
least  51  percent  of  its  voting  stock  is 
owned,  by  United  States  citizens  or 
lawfully  admitted  permanent  resident 
ahens. 

Socially  and  economically 
disadvantaged  small  business  concern 
is  one  that  is: 

(1)  At  least  51  percent  owned  by: 
(i)  An  Indian  tribe  or  a  native 

Hawaiian  organization,  or 

(ii)  One  or  more  socially  and 
economically  disadvantaged 
individuals;  and 

(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  socially  and  economically 
disadvantaged  individuals. 

Socially  and  economically 
disadvantaged  individual  is  a  member 
of  any  of  the  following  groups:  Black 
Americans,  Hispanic  Americans,  Native 
Americans,  Asian-Pacific  Americans, 
Subcontinent  Asian  Americans,  other 
groups  designated  fi-om  time  to  time  by 
the  Small  Business  Administration 
(SBA)  to  be  socially  disadvantaged,  or 
any  other  individual  found  to  be 
socially  and  economically 
disadvantaged  by  the  SBA  pursuant  to 
section  8(a)  of  the  Small  Business  Act, 
15  U.S.C.  637(a). 

Subcontract  is  any  agreement,  other 
than  one  involving  an  employer- 
employee  relationship,  entered  into  by  a 
Federal  Government  funding  agreement 
awardee  requesting  supplies  or  services 
required  solely  for  the  performance  of 
the  funding  agreement. 

United  States  means  the  fifty  States, 
the  territories  and  possessions  ofthe 
United  States,  the  Commonwealth  of 
Puerto  Rico,  the  Trust  Territory  of  the 
Pacific  Islands,  and  the  District  of 
Columbia. 

Women-owned  small  business 
concern  means  a  small  business  concern 
that  is  at  least  51  percent  owned  by  a 
woman  or  women  who  also  control  and 
operate  it.  Control  as  used  in  this 
context  means  exercising  the  power  to 
make  policy  decisions.  Operate  as  used 
in  this  context  means  being  actively 
involved  in  the  day-to-day  management 
of  the  concern. 

S  3403.3    EligtbHtty  requlrwTtMtts. 

(a)  Eligibility  of  organization.  (1)  Each 
organization  submitting  a  proposal  must 
quahfy  as  a  small  business  concern  for 
research  purposes,  as  defined  in 
§  3403.2.  Joint  ventures  and  limited 
partnerships  are  eligible  to  apply  for 
and  to  receive  research  grants  imder  this 
program,  provided  that  the  entity 
created  qualifies  as  a  small  business 
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concern  in  accordance  with  section  2(3) 
ofthe  Small  Business  Act  (15  U.S.C. 
632)  and  as  defined  in  §  3403.2  of  this 
part.  For  both  phase  I  and  phase  D  the 
research  must  be  performed  in  the 
United  States. 

(2)  A  miniTTium  of  two-thirds  of  the 
research  or  analytical  work,  as 
determined  by  budget  expenditures, 
must  be  performed  by  the  proposing 
organization  imder  phase  I  grants.  For 
phase  n  awards,  a  minimum  of  one-half 
of  the  research  or  analytical  effort  must 
be  conducted  by  the  proposing 
organization.  The  space  used  by  the 
SBIR  awardee  to  conduct  the  research 
must  be  space  over  which  it  has 
exclusive  control  for  the  period  of  the 

grant, 
(b)  Eligibility  of  principal  investigator. 

(1)  It  is  strongly  suggested  that  the 
individual  responsible  for  the  scientific 
or  technical  direction  of  the  project  be 
designated  as  the  principal  investigator. 
In  addition,  the  primary  employment  of 
the  principal  investigator  must  be  with 
the  proposing  small  business  concern  at 
the  time  of  award  and  during  the 
conduct  of  the  proposed  research. 
Primary  employment  means  that  more 
than  one-half  of  the  principal 
investigator's  time  is  spent  in  the 
employ  of  the  small  business  concern. 
Primary  employment  with  the  small 
business  appUcant  precludes  full-time 
employment  with  another  organization. 

(2)  If  the  proposed  principal 
investigator  is  employed  by  another 
organization  (e.g.,  univereity  or  another 
company)  at  the  time  of  submission  of 
the  application,  documentation  must  be 
submitted  with  the  proposal  from  the 
principal  investigator's  current 
employer  verifying  that,  in  the  event  of 
an  SBIR  award,  he/she  will  become  a 
less-than  half-time  employee  of  such 
organization  and  will  remain  so  for  the 
duration  of  the  SBIR  project. 

Subpart  B— Program  Description 

§3403.4    ThrM-phasa  program. 

The  Sm&U  Business  Innovation 
Research  Grants  Program  will  be  carried 
out  in  three  separate  phases  described 
in  this  section.  The  first  two  phases  are 
designed  to  assist  USDA  in  meeting  its 
research  and  development  objectives 
and  will  be  supported  with  SBIR  funds. 
The  purpose  of  the  third  phase  is  to 
pursue  the  commercial  applications  or 
objectives  of  the  research  carried  out  in 
phases  I  and  n  through  the  use  of 
private  or  Federal  non-SBIR  funds. 

(a)  Phase  I  is  the  initial  stage  in  which 
the  scientific  and  technical  merit  and 
feasibihty  of  an  idea  related  to  one  of 
the  research  areas  described  in  the 
program  solicitation  is  evaluated, 


normally  for  a  period  not  to  exceed  6 
months.  In  special  cases,  however, 
where  a  proposed  research  project 
requires  more  than  6  months  to 
complete,  a  longer  grant  period  may  be 
considered.  A  proposer  of  a  phase  1 
project  with  an  anticipated  duration 
beyond  6  months  should  specify  the 
length  and  duration  in  the  proposal  at 
the  time  of  its  submission  to  USDA  in 
order  for  it  to  be  considered  at  the  time 
of  award.  (See  §  3403.14(c)  for  changes 
in  project  period  subsequent  to  award). 
(d)  Phase  II  is  the  principal  research 
or  research  and  development  effort  in 
which  the  results  from  Phase  I  are 
expanded  upon  and  further  pursued, 
normally  for  a  period  not  to  exceed  24 
months.  Only  those  small  businesses 
previously  receiving  phase  I  awards  are 
eligible  to  submit  phase  D  proposals. 
For  each  phase  I  project  funded  the 
awardee  may  apply  for  a  phase  II  award 
only  once.  Phase  I  awardees  who  for 
vaUd  reasons  cannot  apply  for  phase  n 
support  in  the  next  fiscal  year  funding 
cycle  may  apply  for  support  not  later 
than  the  second  fiscal  year  funding 
cycle. 

(c)  Phase  ni  is  to  stimulate 
technological  innovation  and  the 
national  retxim  on  investment  from 
research  through  the  pursuit  of 
commercial  objectives  resulting  &x)m 
the  work  supported  by  SBIR  funding 
carried  out  in  phases  I  and  IL  This 
portion  of  the  project  is  performed  by 
the  small  business  concern  and 
privately  funded  or  Federally  funded  by 
a  non-SBIR  source  through  the  use  of  a 
follow-on  funding  commitment.  A 
follow-on  funding  commitment  is  an 
agreement  between  the  small  business 
concern  and  a  provider  of  follow-on 
capital  for  a  specified  amoimt  of  funds 
to  be  made  available  to  the  small 
business  concern  for  further 
development  of  their  effort  upon 
achieving  certain  mutually  agreed  upon 
technical  objectives  during  phase  n. 

Subpart  C— Preparation  and 
Submission  of  Proposals 

§3403.5    Requests  for  propOMis. 

(a)  Phase  I.  A  program  solicitation 
requesting  phase  I  proposals  will  be 
prepared  each  fiscal  year  in  which 
funds  are  made  available  for  this 
purpose.  The  soUcitation  will  contain 
information  sufficient  to  enable  eUgible 
appUcants  to  prepare  grant  proposals 
and  will  include  descriptions  of  specific 
research  topic  areas  which  the 
Department  will  support  during  the 
fiscal  vear  involved,  forms  to  be 
completed  and  submitted  with 
proposals,  and  special  requirements.  A 
notice  will  be  pubUshed  in  the  Federal 


Register  informing  the  p\iblic  ofthe  ' 
availability  ofthe  program  soUdtation. 

(b)  Phase  U.  For  each  fiscal  year  in 
which  funds  are  made  available  for  this 
purpose,  the  Department  will  send  a 
letter  requesting  phase  D  proposals  from 
the  phase  I  grantees  eligible  to  apply  for 
phase  n  funding  in  that  fiscal  year.  The 
letter  will  be  accompanied  by  the 
soUcitation  which  contains  information 
sufficient  to  enable  eUgible  appUcants  to 
prepare  grant  proposals  and  includes 
forms  to  be  submitted  with  proposals  as 
well  as  special  requirements. 

§3403.6    General  conlant  of  proposals. 

(a)  The  proposed  research  must  be 
responsive  to  one  of  the  USDA  program 
interests  stated  in  the  research  topic 
descriptions  of  the  program  soUcitation. 

(b)  Proposals  must  cover  only 
scientific/technological  research 
activities.  A  smaU  business  concern 
must  not  propose  product  development, 
technical  assistance,  demonstration 
projects,  classified  research,  or  patent 
appUcations.  Many  of  the  research 
projects  supported  by  the  SBIR  program 
lead  to  the  development  of  new 
products  based  upon  the  researdi 
results  obtained  during  the  project. 
However,  projects  that  seek  funding 
solely  for  product  development  where 
no  research  is  involved,  i.e.  the  funds 
are  needed  to  permit  the  development  of 
a  project  based  on  previously  completed 
research,  will  not  be  accepted. 
Literature  surveys  should  be  conducted 
prior  to  preparing  proposals  for 
submission  and  must  not  be  proposed  as 
a  part  ofthe  SBIR  phase  I  or  phase  D 
effort.  Proposals  principally  fw  the 
development  of  proven  concepts  toward 
commercialization  or  for  market 
research  should  not  be  submitted  since 
such  efforts  are  considered  the 
responsibiUty  of  the  private  sector  and 
therefore  are  not  supported  by  USDA. 

(c)  A  proposal  must  be  limited  to  aniy 
one  topic.  The  same  proposal  may  not 
be  submitted  under  more  than  one 
topic.  However,  an  organization  may 
submit  separate  propmals  on  the  same 
topic.  Where  similar  research  is 
disciissed  under  more  than  one  topic,   ■ 
the  proposer  should  choose  that  topic 
whose  description  appeare  most 
relevant  to  the  prof)oser's  research 
concept.  DupUcate  prop>osals  will  be 
returned  to  the  applicant  without 
review. 

(d)  The  limitation  on  the  length  of 
phase  I  and  phase  n  proposals,  text 
instructions,  and  the  formatting 
instructions  wiU  be  identified  in  the 
annual  soUcitation. 
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13403.7    Proposal  format  for  phaa*  I 
applications. 

(a)  The  following  items  relate  to  phase 
I  applications.  Further  instructions  or 
descriptions  for  these  items  as  well  as 
any  additional  items  to  be  included  will 
be  provided  in  the  annual  solicitation, 
as  necessary. 

(1)  Proposal  cover  sheet.  Photocopy 
and  complete  Form  CSREES-667  in  the 
program  solicitation.  The  original  of  the 
proposal  cover  sheet  must  at  a 
minimum  contain  the  pen-and-ink 
signatures  of  the  proposed  principal 
investigators)  and  the  authorized 
organizational  official. 

(2)  Project  summary.  Photocopy  and 
complete  Form  CSREES-668  in  the 
program  solicitation.  The  technical 
abstract  should  include  a  brief 
description  of  the  problem  or 
opportunity,  project  objectives,  and  a 
description  of  the  effort.  Anticipated 
results  and  potential  commercial 
applications  of  the  proposed  research 
also  should  be  summarized  in  the  space 
provided.  Keywords,  to  be  provided  in 
the  last  block  on  the  page,  should 
characterize  the  most  important  aspects 
of  the  project.  The  project  summary  of 
successful  proposals  may  be  published 
by  USDA  and,  therefore,  should  not 
contain  proprietary  information. 

(3)  Technical  content.  The  main  body 
of  the  proposal  should  include: 

(i)  Identification  and  significance  of 
the  problem  or  opportimity. 

(ii)  Background  and  rationale. 

(iii)  Relationship  with  future  research 
or  research  and  development. 

(iv)  Phase  I  technical  objectives. 

(v)  Phase  I  work  plan. 

(vi)  Related  research  or  research  and 
development. 

(4)  Key  personnel  and  bibliography. 
Identify  key  personnel  involved  in  the 
effort,  including  information  on  their 
directly  related  education  and 
experience. 

(5)  Facilities  and  equipment.  Describe 
the  types,  location,  and  availability  of 
instrumentation  and  physical  facilities 
necessary  to  carry  out  the  work 
proposed.  Items  of  equipment  to  be 
purchased  must  be  fully  justified  under 
this  section. 

(6)  Consultants.  Involvement  of 
imiversity  or  other  consultants  in  the 
planning  and  research  stages  of  the 
project  is  permitted  and  fflay  be 
particularly  helpful  to  small  firms 
which  have  not  previously  received 
Federal  research  awards.  If  such 
involvement  is  intended,  it  should  be 
described  in  detail. 

(7)  Potential  post  application.  Briefly 
describe: 


(i)  Whether  and  by  what  means  the 
proposed  research  appears  to  have 
potential  commercial  application; 

(ii)  Whether  and  by  what  means  the 
proposed  research  appears  to  have 
potential  use  by  the  Federal 
Government;  and 

(iii)  Whether  and  by  what  means  the 
proposed  research  will  satisfy  the  public 
interest. 

(8)  Current  and  pending  support.  If  a 
proposal,  substantially  the  same  as  the 
one  being  submitted,  has  been 
previously  funded  or  is  ciurently 
funded,  pending,  or  about  to  be 
submitted  to  another  Federal  agency  or 
to  USDA  in  a  separate  action,  the 
proposer  must  provide  the  following 
information: 

(i)  Name  and  address  of  the  agency(s) 
to  which  a  proposal  was  submitted,  or 
will  be  submitted,  or  from  which  an 
award  is  expected  or  has  been  received. 

(ii)  Date  of  actual  or  anticipated 
proposal  submission  or  date  of  award, 
as  appropriate. 

(iii)  Title  of  proposal  or  award, 
identifying  number  assigned  by  the 
agency  involved,  and  the  date  of 
program  solicitation  under  which  the 
proposal  was  submitted  or  the  award 
was  received. 

(iv)  AppUcable  research  topic  area  for 
each  proposal  submitted  or  award 
received. 

(v)  Title  of  research  project. 

(vi)  Name  and  title  of  principal 
investigator  for  each  proposal  submitted 
or  award  received.  USDA  will  not  make 
awards  that  duplicate  research  funded 
(or  to  be  funded)  by  other  Federal 
agencies. 

(9)  Cost  breakdown  on  proposal 
budget.  Photocopy  and  complete  the 
budget  form  in  the  program  solicitation 
only  for  the  phase  under  which  you  are 
currently  applying.  (An  applicant  for 
phase  I  funding  should  not  submit  both 
phase  I  and  II  budgets.) 

(10)  Research  involving  special 
considerations.  If  the  proposed  research 
will  involve  recombinant  DNA 
molecules,  human  subjects  at  risk,  or 
laboratory  animal  care,  the  proposal 
must  so  indicate  and  include  an 
assurance  statement  (Form  CSREES- 
662)  as  the  last  page  of  the  proposal. 
The  original  of  the  assurance  statement 
must  at  a  minimum  contain  the  pen- 
and-ink  signature  of  the  authorized 
organizational  official.  In  order  to 
complete  the  assurance  statement,  the 
proposer  may  be  required  to  have  the 
research  plan  reviewed  and  approved  by 
an  appropriate  "Institutional  Review 
Board"  (IRfi)  prior  to  commencing 
actual  substantive  work.  If  an  IRB 
review  is  required,  USDA  will  not 
release  funds  for  an  award  until  proper 


documentation  of  the  IRB  approval  is 
submitted  to  emd  accepted  by  USDA.  It 
is  suggested  that  proposers  contact  local 
universities,  colleges,  or  nonprofit 
research  organizations  which  have 
established  such  reviewing  mechanisms 
to  have  this  service  performed. 

(11)  Proprietary  information,  (i)  If  a 
proposal  contains  proprietary 
information  that  constitutes  a  trade 
secret,  proprietary  commercial  or 
financial  information,  confidential 
personal  information,  or  data  affecting 
the  national  security,  it  will  be  treated 
in  confidence  to  the  extent  permitted  by 
law,  provided  the  information  is  clearly 
marked  by  the  proposer  with  the  term 
"confidential  proprietary  information" 
and  provided  the  following  legend 
appears  in  the  designated  area  at  the 
bottom  of  the  proposal  cover  sheet 
(Form  CSREES-667):  The  following 
pages  (specify)  contain  proprietary 
information  which  (name  of  proposing 
organization)  requests  not  be  released  to 
persons  outside  the  Government,  except 
for  purposes  of  evaluation. 

(ii)  USDA  by  law  is  required  to  make 
the  final  decision  as  to  whether  the 
information  is  required  to  be  kept  in 
confidence.  Information  contained  in 
unsuccessful  proposals  will  remain  the 
property  of  the  proposer.  However, 
USDA  will  retain  for  one  year  one  file 
copy  of  all  proposals  received;  extra 
copies  will  be  destroyed.  Public  release 
of  information  for  any  proposal 
submitted  will  be  subject  to  existing 
statutory  and  regulatory  requirements. 
Any  proposal  which  is  funded  will  be 
considered  an  integral  part  of  the  award 
and  normally  will  be  made  available  to 
the  public  upon  request  except  for 
designated  proprietary  information  that 
is  determined  by  USDA  to  be 
proprietary  information. 

(iii)  The  inclusion  of  proprietary 
information  is  discouraged  unless  it  is 
necessary  for  the  proper  evaluation  of 
the  proposal.  If  proprietary  information 
is  to  be  included,  it  should  be  limited, 
set  apart  from  other  text  on  a  separate 
page,  and  keyed  to  the  text  by  numbers. 
It  should  be  confined  to  a  few  critical 
technical  items  which,  if  disclosed, 
could  jeopardize  the  obtaining  of  foreign 
or  domestic  patents.  Trade  secrets, 
salaries,  or  other  information  which 
could  jeopardize  commercial 
com{>etitiveness  should  be  similarly 
keyed  and  presented  on  a  separate  page. 
Proposals  or  reports  which  attempt  to 
restrict  dissemination  of  large  amounts 
of  information  may  be  found 
unacceptable  by  USDA.  Any  other 
legend  than  that  listed  in  paragraph 
(a)(l  l)(i)  of  this  section  may  be 
unacceptable  to  USDA  and  may 
constitute  grounds  for  return  of  the 
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proposal  without  further  consideration. 
Without  assuming  any  liability  for 
inadvertent  disclosure,  USDA  will  limit 
dissemination  of  such  information  to  its 
employees  and,  where  necessary  for  the 
evaluation  of  the  proposal,  to  outside 
reviewers  on  a  confidential  basis. 

(12)  flig/its  in  data  developed  under 
SBIR  funding  agreement.  The  SBIR 
legislation  provides  for  "retention  of 
rights  in  data  generated  in  the 
performance  of  the  contract  by  the  small 
business  concern." 

(i)  The  legislative  history  clarifies  that 
the  intent  of  the  statute  is  to  provide 
authority  for  the  participating  agency  to 
protect  technical  data  generated  under 
the  funding  agreement,  and  to  refrain 
firom  disclosing  such  data  to  competitors 
of  the  small  business  concern  or  bova 
using  the  information  to  produce  future 
technical  procurement  specifications 
that  could  harm  the  small  business 
concern  that  discovered  and  developed 
the  innovation  imtil  the  small  business 
concern  has  a  reasonable  chance  to  seek 
patent  protection,*  if  appropriate. 

(ii)  Therefore,  except  for  program 
evaluation,  participating  agencies  shall 
protect  such  technical  data  for  a  period 
of  not  less  than  4  years  from  the 
completion  of  the  project  from  which 
the  data  were  generated  imless  the 
agencies  obtain  permission  to  disclose 
such  data  from  the  contractor  or  grantee. 
The  government  shall  retain  a  royalty- 
free  license  for  government  use  of  any 
technical  data  delivered  under  an  SBIR 
funding  agreement  whether  patented  or 
not. 

(13)  Organizational  management 
information.  Before  the  award  of  an 
SBIR  funding  agreement,  USDA  requires 
the  submission  of  certain  organizational 
management,  personnel  and  financial 
information  to  assure  the  responsibiUty 
of  the  proposer.  This  information  is  not 
required  unless  a  project  is 
recommended  for  funding,  and  then  it  is 
submitted  on  a  one-time  basis  only. 
However,  new  information  should  be 
submitted  if  a  small  business  concern 
has  undergone  significant  changes  in 
organization,  persoimel,  finance,  or 
poUcies  including  those  relating  to  dvil 
rights. 

S3403.8    Proposal  format  for  phaaaN 
applications. 

(a)  The  following  items  relate  to  phase 
n  applications.  Further  instructions  or 
descriptions  for  these  items  as  well  as 
any  additional  items  to  be  included  will 
be  identified  in  the  annual  soUdtation, 
as  necessary. 

(1)  Proposal  cover  sheet.  Follow 
instructions  found  in  §  3403.7(a)(1)  of 
this  part. 


(2)  Project  summary.  Follow 
instructions  found  in  §  3403.7(a)(2)  of 
this  part. 

(3)  Phase  I  results.  The  proposal 
should  contain  an  extensive  section  that 
Usts  the  phase  I  objectives  and  makes 
detailed  presentation  of  the  phase  I 
results.  "Hiis  section  should  estabUsh 
the  degree  to  which  phase  I  objectives 
were  met  and  feasibility  of  the  proposed 
research  project  was  estabUshed. 

(4)  Proposal.  Since  phase  II  is  the 
prindpal  research  and  development 
effort,  proposals  should  be  more 
comprehensive  than  those  submitted 
under  phase  I.  However,  the  outline 
contained  in  §  3403.7(a)(3)  of  this  part 
should  be  followed,  tailoring  the 
information  requested  to  the  phase  II 
projert. 

(5)  Cost  breakdown  on  proposal 
budget.  For  phase  II ,  a  detailed  budget 
is  required  for  each  year  of  requested 
support.  In  addition,  a  simimary  budget 
is  required  detailing  the  requested 
support  for  the  overall  project  period. 

(6)  Organizational  management 
information.  Each  phase  n  awardee  will 
be  asked  to  submit  an  updated 
statement  of  finandal  condition  (such  as 
the  latest  audit  report,  financial 
statements  or  balance  sheet). 

(7)  Follow-on  funding  commitment.  If 
the  proposer  has  obtained  a  contingent 
commitment  for  phase  III  follow-on 
funding,  it  should  be  forwarded  with 
the  phase  II  application. 

(8)  Documentation  of  multiple  phase 
n  awards,  (i)  An  appUcant  that  submits 
a  proposal  for  a  funding  agreement  for 
phase  I  and  has  received  more  than  15 
phase  II  awards  during  the  preceding  5 
fiscal  years,  must  document  the  extent 
to  which  it  was  able  to  secure  phase  III 
funding  to  develop  concepts  resulting 
from  previous  phase  II  awards.  This 
documentation  should  include  the  name 
of  the  awarding  agency,  date  of  award, 
funding  agreement  number,  topic  or 
subtopic  title,  amount  and  date  of  phase 
n  funding  and  commerdalization  status 
for  each  phase  II  award. 

(ii)  USDA  shall  collect  and  retain  the 
information  submitted  under  paragraph 
(a)(8)(i)  of  this  section  at  least  until  the 
Generd  Accounting  Office  submits  the 
report  required  under  section  106  of  the 
Small  Business  Research  and 
Development  Enhancement  Act  of  1992. 

$3403J    Submisaion  of  proposals. 

The  program  soUdtation  for  phase  I 
proposals  and  the  letter  requesting 
phase  n  proposals  will  provide  the 
deadline  date  for  submitting  proposals, 
the  niunber  of  copies  to  be  submitted, 
and  the  address  where  proposals  should 
be  mailed  or  deUvered. 


Sut)part  D— Proposal  Ravlsw  and 
Evaluation 

{3403.10    Proposal  review. 

(a)  All  research  grant  applicatioiu  will 
be  acknowledged. 

(b)  Phase  I  and  phase  II  proposes  will 
be  judged  competitively  in  a  two-stage 
process,  based  primarily  upon  sdentific 
or  technical  merit.  First,  each  proposal 
will  be  screened  by  USDA  sdentists  to 
ensure  that  it  is  responsive  to  stated 
requirements  contained  in  the  program 
soUdtation.  Proposals  found  to  be 
responsive  will  be  technically  evaluated 
by  peer  sdentists  knowledgeable  in  the 
appropriate  sdentific  field  using  the 
criteria  identified  in  the  aimual 
soUdtation,  as  appropriate.  Proposals 
found  to  be  nonresponsive  wiU  be 
returned  to  the  proposing  firm  without 
review. 

(c)  Both  internal  and  external  peer 
reviewers  may  be  used  during  the 
technical  evaluation  stage  of  this 
process.  Selections  will  be  made  from 
among  recognized  spedalists  who  are 
uniquely  qualified  by  training  and 
experience  in  their  respective  fields  to 
render  expert  advice  on  the  merit  of 
proposals  received.  It  is  antidpated  that 
such  experts  wiU  include  those  located 
in  universities.  Government,  and  ncm- 
profit  research  organizations.  If  possible. 
USDA  intends  that  peer  review  groups 
shall  be  balanced  with  minority  and 
female  representation  and  with  an 
equitable  age  distribution. 

(d)  Technical  reviewers  wiU  base  their 
conclusions  and  recommendations  on 
information  contained  in  the  phase  I  or 
phase  Q  proposal.  It  cannot  be  assiuned 
that  reviewers  are  acqiiainted  with  any 
experiments  referred  to  within  a 
proposal,  with  key  individuals,  or  with 
the  firm  itself.  Therefore,  the  proposal 
should  be  self-contained  and  written 
with  the  care  and  thoroughness 
accorded  papers  for  publication. 

(e)  F.inal  dedsions  will  be  made  by 
USDA  based  upon  the  ratings  assigned 
by  reviewers  and  consideration  of  other 
fodors,  including  the  potential 
commercial  application,  possible 
dupUcation  of  other  research,  any 
critical  USDA  requirements,  and  budget 
limitation.  In  addition,  the  foUow-on 
funding  commitment  will  be  a 
consideration  for  phase  II  proposab.  In 
the  event  that  two  or  more  phase  n 
proposals  are  of  approximately  equal 
technical  merit,  the  foUow-on  funding 
commitment  for  continued  development 
in  phase  m  wiU  be  an  important 
consideration.  The  value  of  the 
commitment  will  depend  upon  the 
degree  of  commitment  made  by  non- 
Federal  investors,  with  the  maximum 
value  resulting  frt>m  a  signed  agreement 
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with  reasonable  tenns  for  an  amount  at 
least  equal  to  the  hindlng  requested 
from  USDA  in  phase  II. 

f  3403.11    Availability  of  Intomwdon. 

Information  regarding  the  peer  review 
process  will  be  made  available  to  the 
extent  permitted  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  the 
Privacy  Act  (5  U.S.C.  552a),  the  SBIR 
PoUcy  Directive,  and  implementing 
Departmental  and  other  Federal 
regulations.  Implementing  Departmental 
regulations  are  found  at  7  CFR  part  1. 

Sut)part  E— Supptamantary 
Infonnatton 

13403.12    Tarms  and  condMkxw  of  9fant 


Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official 
shall  make  research  project  grants  to 
those  responsible,  eligible  apphcants 
whose  proposals  are  judged  most 
meritorious  in  the  announced  program 
areas  under  the  evaluation  criteria  and 
procedures  set  forth  in  the  annual 
solicitation.  The  beginning  of  the  project 
period  shall  be  no  later  than  September 
30  of  the  Federal  fiscal  year  in  which 
the  project  is  approved  for  support.  All 
funds  granted  under  this  part  shall  be 
expended  solely  for  the  purpose  for 
which  the  funds  are  granted  in 
accordance  with  the  approved 
apphcation  and  budget,  the  regulations 
of  this  part,  the  terms  and  conditions  of 
the  award,  the  Federal  Acquisition 
Regulation  (48  CFR  part  31),  and  the 
Department's  Uniform  Federal 
Assistance  Regulations  (7  CFR  part 
3015). 


{3403.13    Notlcaofgranti 

(a)  The  grant  award  document  shall 
include,  at  a  minimiim  the  following: 

(1)  Legal  name  and  address  of 
performing  organization. 

(2)  Title  of  project. 

(3)  Name(s)  and  addre8s(es)  of  the 
Principal  Investigatorfs). 

(4)  Identifying  grant  number  assigned 
by  the  Department. 

(5)  Project  p)eriod,  which  specifies 
how  long  the  Department  intends  to 
support  the  effort. 

(6)  Total  amount  of  Federal  financial 
assistance  approved  for  the  project 
period. 

(7)  Legal  authorities  under  which  the 
grant  is  awarded. 

(8)  Approved  budget  plan  for 
categorizing  project  funds  to  accompUsh 
the  stated  purpose  of  the  grant  awaiid. 

(9)  Other  inlormation  or  provisions 
deemed  necessary  by  the  Department  to 
carry  out  its  granting  activities  or  to 
accomplish  the  purpose  of  a  particular 
research  project  grant 


(b)  The  notice  of  grant  award,  in  the 
form  of  a  letter,  will  provide  pertinent 
instructions  and  information  to  the 
grantee  which  are  not  included  in  the 
grant  award  document  described  in 
paragraph  (a)  of  this  section. 

S  3403.14    Uaa  of  funds;  change*. 

(a)  Delegation  of  fiscal  responsibility. 
The  grantee  may  not  in  whole  or  in  part 
delegate  or  transfer  to  another  person, 
institution,  or  organization  the 
responsibiUty  for  use  or  expenditxire  of 
grant  funds. 

(b)  Change  in  project  plans.  (1)  The 
permissible  changes  by  the  grantee, 
principal  investigatorfs),  or  other  key 
project  {wrsonnel  in  the  approved 
research  project  grant  shall  be  limited  to 
changes  in  methodology,  techniques,  or 
other  aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  and/or  the  principal 
investigator(s)  are  uncertain  as  to 
whether  a  change  complies  with  this 
provision,  the  question  must  be  referred 
to  the  Authorized  Departmental  Officer 
(ADO)  for  a  final  determination. 

(2)  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes.  In 
no  event  shall  requests  for  such  changes 
be  approved  which  are  outside  the 
scope  of  the  original  approved  project. 

(3)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes. 

(4)  Transfers  of  actual  performance  of 
the  substantive  progranunatic  work  in 
whole  or  in  part  and  provisions  for 
pajonent  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  ADO  prior  to  effecting 
such  transfers. 

(c)  Changes  in  project  period.  The 
project  period  may  be  extended  by  the 
ADO  to  complete  or  fulfill  the  piuposes 
of  an  approved  project  provided  Federal 
funds  remain,  llie  extension  shall  be 
conditioned  upon  a  prior  request  by  the 
grantee  and  approval  in  writing  by  the 
ADO.  In  such  cases  the  extension  will 
not  normally  exceed  12  months,  the 
phase  I  award  will  still  be  limited  to  the 
approved  award  amount,  and  the 
submission  of  a  Phase  II  proposal  will 
be  delajred  by  one  year.  The  extension 
allows  the  grantee  to  continue 
expending  the  remaining  Federal  funds 
for  the  intended  purpose  over  the 
extension  period.  In  instances  where  no 
Federal  funds  remain,  it  is  unnecessary 
to  approve  an  extension  since  the 
purpose  of  the  extension  is  to  continue 


using  Federal  funds.  The  grantee  may 
opt  to  continue  the  Phase  I  project  after 
the  grant's  termination  and  closeout, 
however,  the  grantee  would  have  to  do 
so  without  additional  Federal  funds.  In 
the  latter  case,  no  conununication  with 
USDA  is  necessary.  However,  the 
maximum  delay  for  submission  of  a 
Phase  II  proposal  remains  as  specified 
in  §  3403.4(b). 

(d)  Changes  in  approved  budget. 
Changes  in  an  approved  budget  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  ADO  prior  to 
instituting  such  changes  if  the  revision 
will: 

(1)  Involve  transfers  of  amounts 
budgeted  for  indirect  costs  to  absorb  an 
increase  in  direct  costs; 

(2)  Involve  transfers  of  amounts 
budgeted  for  direct  costs  to 
accommodate  changes  in  indirect  cost 
rates  negotiated  diuing  a  budget  period 
and  not  approved  when  a  grant  was 
awarded; 

(3)  Result  in  a  need  or  claim  for  the 
award  of  additional  funds;  or 

(4)  Involve  transfers  or  expenditures 
of  amounts  requiring  prior  approval  as 
set  forth  in  the  Departmental  regulations 
or  in  the  grant  award. 

{3403.15    OttMf  Fadaral  statutas  and 
ragulatlons  tftat  apply. 

Several  other  Federal  statutes  and/or 
regulations  apply  to  grant  proposals 
considered  for  review  or  to  research 
project  grants  awarded  under  this  part. 
These  include  but  are  not  limited  to: 

7  CFR  part  1.1— USDA  implementation  of 
Freedom  of  Information  Act. 

7  CFR  part  Ic — USDA  implementation  of 
the  Federal  Policy  for  the  Protection  of 
Human  Subjects; 

7  CFR  part  3 — USDA  implementation  of 
OMB  Circular  A-129,  Managing  Federal 
Credit  Programs. 

7  CFR  part  15,  subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil  Rights 
Act  of  1964.  as  amended. 

7  CFR  part  301 S— USDA  Uniform  Fedwal 
Assistance  Regulations,  implementing  OMB 
directives  where  applicable  (i.e..  Circular 
Nos.  A-102,  A-110,  A-«7,  A-21,  and  A-122) 
and  incorporating  provisions  of  31  U.S.C 
6301-6308  (formerly  the  Federal  Grant  and 
Cooperative  Agreement  Act  of  1977,  Pub.  L 
95-224),  as  well  as  general  fwlicy 
requirements  applicable  to  recipients  of 
Departmental  financial  assistance. 

7  CFR  part  3017,  as  amended— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocursment)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants),  as  amended. 

7  CFR  part  3018 — USDA  implementation 
of  New  Restrictions  on  Lobbying.  Imposes 
new  prohibitions  and  requirements  for 
disclosure  and  certification  related  to 
lobbying  on  recipients  of  Federal  contracts, 
grants,  cooperative  agreements,  and  loans. 


7  CFR  part  3407— CSREES  procedures  to 
implement  the  National  Environmental 
Policy  Act. 

9  CFR  parts  1,  2,  3,  and  4— USDA 
implementation  of  the  Act  of  August  24. 
1966,  Pub.  L  89-544,  as  amended 
(conunonly  known  as  the  Laboratory  Animal 
Welfeie  Act). 

48  CFR  part  31— Contract  Cost  Principles 
and  Procedures  of  the  Federal  Acquisition 
Regulation. 

29  U.S.C  794.  section  504— Rehabilitation 
Act  of  1973,  and  7  CFR  part  158  (USDA 
implementation  of  statute),  prohibiting 
discrimination  based  upon  physical  or 


mental  handicap  in  Federally  assisted 
programs. 

35  U.S.C  200  et  seq.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to  inventions 
made  by  employees  of  small  business  firms 
and  domestic  nonprofit  organizations, 
including  universities,  in  Federally  assisted 
programs  (implementing  regulations  are 
contained  in  37  CFR  part  401). 

§3403.16    OttwrcondWona. 

The  Department  may,  with  respect  to 
any  research  project  grant,  impose 
additional  conditions  prior  to  or  at  the 


time  of  any  award  when,  in  the 
Department's  judgment,  such  conditions 
are  necessary  to  assure  or  protect 
advancement  of  the  approved  project, 
the  interests  of  the  pubUc,  or  the 
conservation  of  grant  funds. 

Done  at  Washington,  DC,  this  4th  day  of 
March  1997. 
B.  H.  Robinson, 

Administrator,  Ck>opaatJve  State  Research, 
Education,  and  Extension  Service. 
[FR  Doc  97-5914  Filed  3-10-97;  8:45  am] 
B«JJNQ  COOC  34ie-S2-P 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Food  and  Agricultural  Sciences 
National  Needs  Graduate  Fellowship 
Grants  Program 

AGENCY:  Cooperative  State  Research, 

Education,  and  Extension  Service, 

USDA. 

ACnOM:  Notice  of  appUcation. 

SUMMARY:  The  CooperaUve  State 
Research,  Education,  and  Extension 
Service  (CSREES)  is  announcing  the 
Food  and  Agricultural  Sciences 
National  Needs  Graduate  Fellowship 
Grants  Program  SoUcitation  of  Proposals 
for  Fiscal  Years  (FT)  1997  and  1998  and 
1997  Supplemental  Grants  for  Special 
International  Study  or  Thesis/ 
Dissertation  Research  Travel 
Allowances.  Applications  are  invited  for 
competitive  grant  awards  to  colleges 
and  universities  for  doctoral  fellowships 
to  meet  national  needs  for  the 
development  of  professional  and 
scientific  expertise  in  the  food  and 
agricultural  sciences  for  FYs  1997  and 
1998.  Additionally,  CSREES  seeks 
appUcations  from  recipients  of  presently 
active  national  needs  fellowship  grants 
for  supplemental  grants  to  support 
special  international  study  or  thesis/ 
dissertation  research  experiences  for 
current  Fellows. 

FOR  FURTHER  MF0RMAT10M  CONTACT: 
Jeffrey  L.  Gilmore,  USDA/Higher 
Education  Programs,  202-720-1973, 
jgilmore@reeusda.gov 

SUPPI.BIENTARY  INFORMATION: 

L  Food  and  Agricultural  Sciences 
National  Needs  Graduate  Fellowship 
Grants 

Authority 

The  authority  for  this  program  is 
contained  in  Section  1417(b)(6)  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Pohcy  Act  of 
1977,  as  amended  (7  U.S.C.  3152(b)(6)). 
Under  this  program,  subject  to  the 
availabiUty  of  funds,  the  Secretary  may 
make  competitive  grants,  for  periods  not 
to  exceed  five  years,  to  land-grant 
colleges  and  universities,  colleges  and 
universities  having  significant  minority 
enrollments  and  a  demonstrable 
capacity  to  carry  out  the  teaching  of 
food  and  agricultural  sciences,  and  to 
other  colleges  and  universities  having  a 
demonstrable  capacity  to  carry  out  the 
teaching  of  food  and  agricultural 
sciences,  to  administer  and  conduct 
graduate  fellowship  programs  to  help 
meet  the  Nation's  needs  for 


development  of  scientific  and 
professional  expertise  in  the  food  and 
agricultural  sciences. 

Targeted  Areas 

Food  and  agricultural  sciences  areas 
appropriate  for  fellowship  applications 
are  those  in  which  shortages  of  expertise 
have  been  determined  and  targeted  by 
CSREES  for  national  needs  graduate 
fellowship  support.  Beginning  with  FY 
1997,  CSI?EES  will  support  six  national 
needs  areas  on  a  biennial  basis  and 
combine  appropriations  fiom  two  fiscal 
years  into  one  competition  to  be  held 
during  odd-numbered  years.  The 
targeted  national  needs  areas  to  be 
supported  for  the  combined  FY  1997/98 
competition  are:  Biotechnology — 
Animal;  Biotechnology — Plant; 
Engineering — Fopd,  Forest  Product,  or 
Agricultural;  Human  Nutrition  and/or 
Food  Science;  Marketing  or 
Management — Food,  Forest  Products,  or 
Agribusiness;  and  Water  Science.  In  FY 
1997/98,  only  the  doctoral  level  of  study 
will  be  supported. 

Proposal  Limitations 

For  the  FY  1997/98  program,  a 
proposal  may  request  funding  in  only 
one  national  needs  area.  A  proposal  may 
request  a  minimiun  of  two  fellowships 
and  a  maximum  of  four  fellowships  in 
the  national  needs  area  for  which 
funding  is  requested.  No  limitation  is 
placed  on  the  nimiber  of  proposals  an 
institution  may  submit.  However,  the 
same  college  or  equivalent 
administrative  unit  within  an  institution 
may  only  submit  a  maximum  of  six 
proposals,  and  no  more  that  one 
proposal  may  be  submitted  in  any  one 
national  needs  area  by  the  same  college 
or  equivalent  administrative  unit  within 
an  institution.  While  proposals  must 
document  institution  willingness  to 
recruit  and  train  at  least  two,  but  not 
more  than  four,  fellows  in  a  national 
needs  area,  CSREES  may  fund  fewer 
fellows  than  requested  in  a  proposal. 

Available  Funding 

CSREES  anticipates  that 
approximately  $5,800,000  will  be 
available  for  fellowship  grants  for  the 
FY  1997/98  combined  competition, 
including  $2.9  million  from  FY  1997 
appropriations  and  $2.9  milhon  in 
anticipated  FY  1998  appropriations. 
Contingent  on  the  availabihty  of  these 
funds,  approximately  $970,000  will  be 
allocated  to  each  of  the  six  national 
needs  areas.  This  program  is  highly 
competitive,  and  it  is  anticipate  that 
available  funding  will  support 
approximately  108  doctoral  feUows 
through  approximately  nine  grants  in 
each  of  the  six  targeted  areas.  No-year 


funds  drawn  bom  expired  fellowship 
grants  with  unspent  funds  remaining 
may  be  used  to  fund  additional  fellows. 
Please  note  that  Congress  has  not  yet 
enacted  a  Fiscal  Year  1998 
appropriations  bill  for  the  Department. 
Therefore,  the  $5.8  milUon  cited  for  FY 
1997/98  grants  is  only  tentative  and 
USDA  is  not  bound  by  this  estimate.  If 
Congress  appropriates  other  than  the 
anticipated  amount,  these  combined 
appropriated  FYs  1997  and  1998  funds 
will  be  allocated  equally  among  all  six 
national  needs  areas. 

Each  institution  funded  will  receive 
$54,000  for  each  doctoral  fellowship 
awarded.  However,  it  is  anticipated  that 
total  program  funds  available  will  not  be 
evenly  divisible  by  $54,000.  Therefore, 
one  fellowship  may  be  supported  on  a 
partial  basis  with  a  lesser  amount  of 
funds,  or  one  fellowship  may  be 
supported  fully  by  a  combination  of  FY 
1997/98  funds  and  unspent  funds 
remaining  ft-om  expired  fellowship 
grants.  Except  in  the  case  of  a  partially 
funded  fellowship,  fellowship  monies 
must  be  used  to:  (1)  support  the  same 
doctoral  fellow  for  three  years  at 
$17,000  per  year;  and  (2)  provide  for  an 
institution  annual  cost-of-education 
allowance  of  $1,000,  not  to  exceed  a 
total  of  $3,000  over  the  duration  of  the 
grant.  Total  funds  awarded  to  an 
institution  under  the  program  in  FY 
1997/98  shall  not  exceed  $648,000. 

Application  Information 

An  application  package  is  available 
that  provides  the  forms,  instructions, 
and  other  relevant  information  needed 
by  institutions  to  apply  to  the  Food  and 
Agricultural  Sciences  National  Needs 
Graduate  Fellowship  Grants  Program 
described  herein.  Copies  of  the 
apphcation  package  may  be  requested 
firom  the  Proposal  Services  Unit;  Grants 
Management  Branch;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2245;  Washington,  DC.  20250- 
2245.  The  telephone  number  is  202- 
401-5048.  These  materialsjnay  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  phone  number 
to  psb@reeusda.gov  which  states  that 
you  want  a  copy  of  the  application 
materials  for  the  Fiscal  Year  1997/98 
Food  and  Agricultural  Sciences 
National  Needs  Graduate  Fellowship 
Grants  Program.  The  materials  will  then 
be  mailed  to  you  (not  e-mailed)  as 
quickly  as  possible. 

The  proposal  narrative  must  be  typed 
on  one  side  of  the  page  only,  using  a 
font  no  smaller  than  12  point,  and 
double-spaced.  All  Tnnrgins  must  be  at 
least  one  inch.  The  proposal  should  be 


Federal  Register  /  Vol.  62.  No.  47  /  Tuesday,  March  11,  1997  /  Notices 


11267 


paginated  and  a  Table  of  Contents 
should  be  included  preceding  the 
proposal  narrative.  AppUcants  are 
cautioned  to  comply  with  the  20-page 
limitation  for  the  narrative  section  of  the 
proposal.  AppUcants  also  are  cautioned 
to  include  summary  fiaculty  vitae 
through  the  use  of  Form  CSREBS-708. 

When  and  Where  to  Submit  Proposals 

An  original  plus  six  copies  of  a 
proposal  and  one  copy  of  the 
institution's  latest  graduate  catalog  must 
be  submitted.  All  proposals  must  be 
received  by  3:30  p.m.  eastern  time  May 
15, 1997.  Proposals  submitted  through 
the  U.S.  mail  should  be  sent  to  the 
following  address:  Proposal  Services 
Unit;  Grants  Management  Branch; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  STOP  2245;  Washington, 
DC  20250-2245.  Hand-delivered 
proposals,  including  those  submitted 
through  an  express  mail  or  a  courier 
service,  should  be  sent  to  the  following 
address:  Proposal  Services  Unit;  Grants 
Management  Branch;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
Room  303,  Aerospace  Center;  901  D 
Street,  SW.;  Washington,  DC  20024. 
Proposals  transmitted  via  a  facsimile 
(FAJC)  machine  will  not  be  accepted. 

Submission  of  an  Intent  to  Submit  a 
Proposal  form  (Form  CSREES-706)  is 
neither  required  nor  requested  for  the 
FY  1997/98  competition. 

n.  1997  Special  International  Study  or 
Thesis/Dimertation  Research  Travel 
Allowances 

Authority 

Under  the  authority  contained  in 
Section  1417(b)(6)  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  PoUcy  Act  of  1977,  as 
amended  (7  U.S.C.  3152(b)(6)),  and  in 
accordance  with  the  Administrative 
Provisions  for  the  Food  and  Agricultural 
Sciences  National  Needs  Graduate 
Fellowship  Grants  Program  (7  CFR  part 
3402.5(e)),  CSREES  will  award 
supplement  grants,  on  a  competitive 
basis,  for  special  international  study  or 
thesis/dissertation  research  travel 
allowances.  Institutions  eUgible  to 
receive  supplemental  grants  are  those 
that  have  active  National  Needs 
Graduate  Fellowship  Grants  (awarded  in 
FY  1996  or  earUer).  Please  note  that 
CSREES  will  soUcit  proposals  for 
special  international  study  or  thesis/ 
dissertation  research  travel  allowances 
again  in  1998. 


Eligibility 

Eligibility  for  this  opportunity  is 
limited  to  any  ciurent  Fellow  with 
sufficient  time  to  complete  the 
international  experience  before  the 
termination  date  of  the  fellowship  grant 
under  which  he/she  is  supported. 
Before  the  international  study  or  thesis/ 
dissertation  research  travel  may 
commence,  a  Fellow  must  have 
completed  one  academic  year  of  fnll- 
time  study,  as  defined  by  the  institution, 
under  the  fellowship  appointment  and 
arrangements  must  have  been 
form^zed  for  the  Fellow  to  study  and/ 
or  conduct  research  in  the  foreign 
location(s).  All  national  needs  areas 
previously  supported  under  the  Food 
and  Agricultiural  Sciences  National 
Needs  Graduate  Fellowships  Grants 
Program  are  eligible  for  the 
supplementary  grants  for  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances. 

Available  Funding 

CSREES  has  determined  that  no  FY 
1997  appropriations  will  be  targeted  to 
supplemental  grants  supporting  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances; 
rather,  no-year  funds  drawn  from 
expired  fellowship  grants  with  unspent 
funds  remaining  will  be  used  to  support 
such  supplemental  grants.  Estimated 
funds  for  supplemental  grants  in  FY 
1997  are  approximately  $60,000. 

For  each  travel  allowance,  the 
institution  may  request  up  to  $3,000. 
Travel  allowance  monies  may  be  used 
only  to  pay  travel  and  Uving  expenses 
for  the  Fellow  while  the  FeUow  is  on 
the  specific  international  assignment  as 
proposed  in  the  application  for  the 
special  international  study  or  thesis/ 
dissertati(«  research  travel  allowances. 
No  limitation  is  placed  on  the  nxmaber 
of  applications  an  institution  may 
submit.  Awards  will  be  made  to  the 
extent  possible  based  on  availability  of 
funds.  To  the  extent  possible,  all 
applications  associated  with  one 
CSREES  grant  number  should  be 
submitted  at  the  same  time  in  order  to 
facilitate  the  award  of  these 
supplemental  grants  and  minimize 
accoimting  activity  at  the  grantee 
institution. 

Application  Information 

A  separate  appUcation  must  be 
submitted  by  a  fellowship  grant  project 
director  at  an  eUgible  institution  on 
behalf  of  each  Fellow  for  which  a 
special  international  study  or  thesis/ 
dissertation  research  travel  allowance  is 
requested.  AppUcations  for  the  special 
international  study  or  thesis/ 


dissertation  research  travel  aUowance 
supplemental  awards  may  be  submitted 
at  any  time  prior  tp  3:30  p.m.  eastern 
time  on  October  15, 1997.  However,  to 
allow  time  for  CSREES  to  process  the 
appUcations,  proposals  should  be 
submitted  at  least  three  months  prior  to 
the  proposed  beginning  date  of  the 
international  travel  experience. 
AppUcants  are  urged  to  submit  their 
proposals  early. 

[Note:  l^roposals  for  these  special 
supplemental  awards  should  not  be 
submitted  as  part  of  the  application  for  a  FY 
1997/98  Graduate  Fellowship  grant) 

Each  appUcation  must  include  an 
"AppUcation  for  Funding,"  Form 
CSREES-661,  and  a  "Budget,"  Form 
CSREES-55.  To  provide  the  office  of 
Higher  Education  Programs  (HEP)  with 
sufficient  information  upon  which  to 
evaluate  the  merits  of  the  requests  for  a 
special  international  study  or  thesis/ 
dissertation  research  travel  allowance, 
each  appUcation  for  a  supplemental 
grant  must  contain  a  narrative  which 
provides  the  following:  (1)  the  specific 
destination(s)  and  duration  of  the  travel; 
(2)  the  specific  study  or  thesis/ 
dissertation  research  activities  in  which 
the  Fellow  will  be  engaged;  (3)  how  the 
international  experience  will  contribute 
to  the  FeUow's  program  of  study;  (4)  a 
budget  narrative  specifying  *od 
justifying  the  dollar  amoimt  requested 
for  the  travel;  (5)  summary  credentials 
of  both  the  U.S.  and  international 
feculty  or  other  professionals  with 
whom  the  Fellow  will  be  working 
during  the  international  experience 
(simimary  credentials  must  not  exceed 
three  pages  per  person;  "Summary 
Vita — Teaching  Proposal,"  Form 
CSREES-708,  may  be  used  for  this 
purpose);  (6)  a  letter  from  the  dean  of 
the  Fellow's  college  or  equivalent 
administrative  unit  supporting  the 
Fellow's  travel  request  and  certifying 
that  the  travel  experience  will  not 
jeopardize  the  Fellow's  satisfactory 
progress  toward  degree  completion;  and 
(7)  a  letter  from  the  fellowship  grant 
project  director  certifying  the  Fellow's 
eUgibiUty,  the  accuracy  of  the  Fellow's 
travel  request,  and  the  relevance  of  the 
travel  to  the  Fellow's  advanced  degree 
objectives. 

TTie  narrative  portion  of  the 
appUcation  must  not  exceed  10  pages, 
excluding  the  simmiary  vita/vitae.  The 
narrative  should  be  typed  on  one  side  of 
the  page  only,  using  a  font  no  smaller 
than  12  point,  and  double-spaced.  All 
margins  must  be  at  least  one  inch. 

An  application  package  corftaining 
the  forms,  instructions,  and  other 
relevant  information  needed  by 
institutions  to  apply  for  the  special 
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intematicHial  study  or  thesis/ 
dissertation  research  travel  allowances 
may  be  requested  from  the  Proposal 
Services  Unit;  Grants  Management 
Branch;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agricuhure;  STOP  2245; 
Washington,  D.C.  20250-2245.  The 
telephone  number  is  202—401-5048. 
These  materials  may  also  be  requested 
via  Internet  by  sending  a  message  with 
your  name,  mailing  address  (not  e-mail) 
and  phone  niunber  to  psbdreeusda.gov 
which  states  that  you  want  a  copy  of  the 
appbcation  materials  for  the  Fiscal  Year 
1997/98  Food  and  Agricultiual  Sciences 
National  Needs  Graduate  Fellowship 
Grants  Program.  The  materials  will  then 
be  mailed  to  you  (not  e-mailed)  as 
quickly  as  possible. 

Evaluation  of  Applications 

AppUcations  for  the  special 
international  travel  allowances  will  be 
evaluated  as  they  are  received  until 
available  funds  for  the  supplemental 
grants  are  exhausted.  Upon  receipt  of  an 
apphcation,  CSREES  staff  will  first 
determine  the  ehgibility  of  the  Fellow 
for  whom  the  apphcation  was  submitted 
for  an  international  travel  experience. 
Ehgible  and  complete  requests  then  will 
be  reviewed,  using  the  criteria  and 
weights  indicated  below,  by 
professional  staff  from  USDA  or  other 
Federal  agencies,  as  appropriate. 
Proposals  judged  to  be  worthy  of 
fimding  will  be  eUgible  for 
supplemental  awards.  Since  awards  for 
supplemental  grants  will  be  made  as 
reviews  are  completed,  there  is  no 
assiuance  funds  will  be  available  late  in 
the  apphcation  period  for  every 
acceptable  proposal. 

The  evaluation  criteria  for  special 
international  study  or  thesis/ 
dissertation  research  travel  allowance 
appUcations  are  indicated  below.  The 
points  are  provided  as  a  guide  to  the 
relative  importance  of  each  criterion, 
but  all  criteria  must  be  addressed 
satisfactorily. 

a.  Destination  and  duration — the 
degree  to  which  the  destination  and 
duration  of  the  travel  experience  is 
appropriate  for  enhancing  the  Fellow's    - 
academic  program — 10  points. 

b.  Travel  experience  activities — the 
degree  to  which  the  specific 
international  experiences  contribute  to 


the  Fellow's  program  of  study — 30 
points. 

c.  Advance  preparations — th^  degree 
to  which  the  proposed  study  or  research 
activities  are  well-planned,  including 
the  likelihood  that  these  activities  will 
come  to  fioiition  and  that  the 
participation  of  identified  personnel 
will  materialize — 20  points. 

d.  Budget — the  de^pi^e  to  which  the 
budget  for  the  international  experience 
is  justified — 10  points. 

e.  Personnel— -the  degree  to  which  the 
personnel,  both  U.S.  and  international, 
involved  with  the  travel  experience 
have  the  appropriate  credentials  and 
experience  to  direct  the  Fellow's 
international  experience,  and  the 
likehhood  that  their  participation  as 
mentors,  trainers,  advisors,  or  teachers 
will  contribute  to  the  educational  value 
of  the  travel  experiences — 20  points. 

f.  Supporting  dociunentation— the 
degree  to  which  letters  fit)m  the  dean  of 
the  college  (or  equivalent  administrative 
unit)  and  the  fellowship  grant  project 
director  support  the  application — 10 
points. 

When  and  where  to  Submit 
Applications 

An  original  plus  six  copies  of  each 
apphcation  must  be  submitted.  Each 
copy  of  the  application  should  be 
stapled  securely  in  the  upper  left-hand 
comer.  Please  do  not  bind  the  original 
or  the  copies  of  the  apphcation.  All 
copies  of  the  application  must  be  mailed 
in  one  package.  AppUcations 
transmitted  via  a  facsimile  (FAX) 
machine  will  not  be  accepted. 
AppUcations  submitted  through  the  U.S. 
mail  should  be  sent  to  the  following 
address:  Proposal  Services  Unit;  Grants 
Management  Branch;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agricultiu*; 
STOP  2245;  Washington,  DC.  20250- 
2245.  hand-deUvered  proposals, 
including  those  submitted  through  an 
express  mail  or  a  courier  service,  should 
be  brought  to  the  following  address: 
Proposal  Services  Unit;  Grants 
Management  Branch;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  IDepartment  of  Agricultuire; 
Room  303,  Aerospace  Center;  901  D 
Street,  S.W.;  Washington,  D.C.  20024. 
The  telephone  number  is  202-401- 
5048.  AppUcations  may  be  submitted  at 
any  time  prior  to  3:30  p.m.  eastern  time 
on  October  15, 1997. 


ni.  Applicable  Regulations 

This  program  is  subject  to  the 
administrative  provisions  found  at  CFR 
part  3402  (59  FR  68072,  December  30, 
1994)  which  set  forth  procedures  to  be 
followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluaUoi)  of  proposals,  the  awarding  of 
grants,  and  post-award  administration  of 
such  grants. 

In  addition,  the  USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Nonprofit  Organizations,  7  CFR  part 
3019  (60  FR  44122  (August  24,  1995)), 
to  this  program.  Other  Federal  statutes 
and  regulations  that  apply  to  this 
program  are  identified  in  the 
administrative  provisions. 

IV.  Supplementary  Information 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.210.  For  the  reasons  set  forth  in 
the  Final  Rule-related  notice  to  7  CFF 
part  3015,  subpart  V,  48  FR  29115.  June 
24,1983,  when  the  authority  to 
administer  this  program  resided  in  the 
Agricultural  Research  Service,  this 
program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  collection  of 
information  requirements  for  this 
program  have  been  approved  under 
OMB  Document  No.  0524-0022  and 
0524-0024. 

V.  Program  Contact 

If  you  have  questions  concerning  the 
submission  of  Food  and  Agricultural 
Sciences  National  Needs  Graduate 
Fellowship  Grants  Program  proposals, 
please  contact  Dr.  Jeffi«y  Gihnore, 
Higher  Education  Programs,  Science 
and  Education  Resources  Development, 
CSREES,  USDA,  at  202-720-1973 
(voice),  202-720-2030  (fax),  or 
jgilmore@reeisda.gov  (Internet), 

Done  at  Washington,  D.C,  this  4th  day  of 
March,  1997. 

B.H.  Robinson, 

Administrator,  Cooperative  State  Research, 
Education,  and  Extension  Service. 
IFR  Doc.  97-5915  Filed  3-10-97;  8:45  am] 
BIUMQ  CODE  M1«-42-M 


Tuesday 
March  11,  1997 


Part  IV 

Environmental 
Protection  Agency 

40  CFR  Parts  123  and  501 
Streamlining  the  State  Sewage  Sludge 
Management  Regulations;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  123  and  501 

[FRL-5702-11 

RIN204(M^C87 

Streamlining  the  State  Sewage  Sludge 
Management  Regulations 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  today  proposes  to  amend 
its  regulations  that  establish  the 
requirements  for  States  seeking  approval 
to  operate  sewage  sludge  permit 
programs  pursuant  to  section  405(f)(1) 

of  the  Clean  Water  Act.  These        

requirements  are  now  found  at  40  CFR 
parts  123  (for  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
programs]  and  501  (for  non-NPDES 
programs).  Both  sets  of  requirements 
were  modeled  on  the  NPDES 
requirements  for  authorization  of 
wastewater  effluent  discharge  programs. 
Many  States  manage  sewage  sludge 
through  their  solid  waste  programs 
which  are  often  structured  differently 
from  the  NPDES  programs.  As  a  result, 
existing  State  sewage  sludge  programs 
may  require  significant  changes  in  order 
to  meet  all  the  requirements  of  parts  123 
or  501.  EPA  is  eager  for  States  with 
well-run  sewage  sludge  management 
programs  to  obtain  approval  to  operate 
their  own  permit  programs  under 
section  405(f)(1)  without  having  to  make 


unnecessary  administrative  and 
programmatic  changes  unrelated  to 
protection  of  public  health  and  the 
environment.  The  proposed  changes 
would  streamline  the  regulations  to  ease 
the  authorization  process  for  States, 
provide  flexibility  to  States  in 
implementing  their  permit  programs 
and  ensure  that  permitting 
determinations  are  based  on 
environmental  and  public  health 
considerations. 

DATES:  In  order  to  be  considered, 
comments  must  be  received  on  or  before 
May  12, 1997. 

ADDRESSES:  Comments  should  be 
addressed  to  State  Sewage  Sludge 
Management  Rule  Comment  Clerk, 
Water  Docket  MC-^101;  U.S. 
Environmental  F*rotection  Agency,  401 
M  Street,  SW.,  Washington,  DC,  20460. 
Commenters  are  requested  to  submit  an 
original  and  3  copies  of  their  written 
comments  as  well  as  an  original  and  3 
copies  of  any  attachments,  enclosures, 
or  other  documents  referenced  in  the 
comments.  Commenters  who  want 
receipt  of  their  comments  acknowledged 
should  include  a  self-addressed, 
stamped  envelope.  All  comments  must 
be  postmarked  or  delivered  by  hand  by 
May  12, 1997.  No  facsimiles  (faxes)  will 
be  accepted. 

EPA  will  also  accept  comments 
electronically.  Comments  should  be 
addressed  to  the  following  Internet 
address:  ow-docket@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Electronic  comments  will  be 


transferred  into  a  paper  version  for  the  - 
official  record.  EPA  will  attempt  to 
clarify  electronic  comments  if  there  is 
an  apparent  error  in  transmission. 
Comments  provided  electronically  will 
be  considered  timely  if  they  are 
submitted  electronically  by  11:59  p.m. 
(Eastern  time).  May  12, 1997.  EPA  is 
experimenting  with  electronic 
commenting;  therefore  commenters  may 
want  to  submit  both  electronic 
comments  and  duplicate  paper 
comments.  This  doctmient  has  also  been 
placed  on  the  Internet  for  public  review 
and  downloading  at  the  following 
location:  gopher.epa.gov. 

The  public  may  inspect  the 
administrative  record  for  this 
rulemaking  at  EPA's  Water  Docket,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Room  L-102  between  the  hours  of  9 
a.m.  and  3:30  p.m.  on  business  days.  For 
access  to  docket  materials,  please  call 
(202)  260-3027  for  an  appointment 
during  the  aforementioned  hours.  A 
reasonable  fee  will  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Bell,  (202)  260-9534,  Permits 
Division  (4203),  U.S.  EPA.  401  M  Street, 
SW.,  Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION:       * 

Regulated  entities 

Entities  potentially  regulated  by  this 
action  are  governmental  entities 
responsible  for  implementation  of  the 
State  Sewage  Sludge  Management 
Program.  Regulated  entities  include: 


Category 


State  government  .... 
Federal  government 
Lx)cal  government .... 


Examples  d  regulated  entities 


States  that  request  authorization  of  their  State  sewage  sludge  management  program. 
EPA  regional  offices  that  approve  State  sewage  sludge  management  programs. 
Owners  and  operators  of  treatment  worVs  treating  domestic  sewage. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  yoiu- 
organization  is  f^igulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  parts  123  and 
501  of  title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  "FOR  FURTHER 
INFORMATION  CONTACT'  section. 


Information  in  the  preamble  is 
organized  as  follows: 
I.  Background 

A.  Water  Quality  Act  of  1987 

B.  EPA's  Sewage  Sludge  Management 
Program 

n.  Discussion  of  Proposed  Rule 

A  General 

B.  Part  123 

C  Part  501 
m. Regulatory  Requirements 

A.  Executive  Order  12866 

B.  Executive  Order  12875 
C  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

E.  Unfunded  Mandates 

I.  Background 

Implementation  of  the  Clean  Water 
Act  (CWA)  has  increased  the  extent  to 
which  wastewater  is  treated  before 


being  discharged  to  surface  waters.  At 
publicly  owned  treatment  works 
(POTWs),  implementation  of  secondary 
and  advanced  treatment  requirements 
imder  the  NPDES  Program  has 
improved  effluent  quality  while 
increasing  the  amount  of  sewage  sludge 
being  generated.  Proper  management  of 
this  growing  amount  of  sewage  sludge  is 
becoming  increasingly  important  as 
efforts  to  remove  pollutants  from 
wastewater  become  more  effective. 

Several  options  exist  for  dealing  with 
these  vast  quantities  of  sewage  sludge. 
One  such  option  is  beneficial  use.  EPA 
considers  sewage  sludge  a  valuable 
resource  since  it  contains  nutrients  and 
has  physical  properties  that  make  it 
usehil  as  a  fertilizer  and  soil 


Federal  Register  /  Vol.  62,  No.  47  /  Tuesday,  March  11,  1997  /  Proposed  Rules 


11271 


conditioner.  Sewage  sludge  has  been 
used  for  its  beneficial  qualities  on 
agricultuiral  lands,  in  forests,  for 
landscaping  projects,  and  to  reclaim 
strip-mined  land.  EPA  will  continue  to 
encourage  such  practices. 

Regulation  of  the  use  or  disposal  of 
sewage  sludge' is  important,  however, 
because  improper  use  or  disposal  can 
adversely  affect  surface  water,  ground 
water,  wetlands,  and  public  health 
through  a  variety  of  exposure  pathways. 
The  multi-media  nature  of  the  risks  and 
exposure  pathways  requires  a 
comprehensive  approach  to  protect 
public  health  and  the  environment  in 
order  to  promote  the  beneficial  use  of 
sewage  sludge  and  ensure  that  solving 
problems  in  one  medium  will  not  create 
problems  for  another. 

EPA  recognizes  that  the  term 
"biosolids"  is  now  being  used  by 
professional  organizations  and  other 
stakeholders  in  place  of  "sewage 
sludge"  to  emphasize  that  it  is  a 
resource  that  can  be  recycled 
beneficially.  EPA  intends  to  work  with 
these  stakeholders  to  establish  a 
definition  for  "biosolids"  that  is 
consistent  with  the  definition  of 
"sewage  sludge"  in  the  CWA.  In  the 
meantime,  EPA  encoiu^ges  the  use  of 
the  term  "biosolids"  in  order  to  promote 
beneficial  use  of  residuals  of  wastewater 
treatment. 

A.  Water  Quality  Act  of  1987 

Section  406  of  the  Water  Quality  Act 
of  1987,  which  amended  section  405  of 
the  CWA,  established  a  comprehensive 
program  for  reducing  the  risks  to  public 
health  and  the  environment  from  the 
use  or  disposal  of  sewage  sludge, 
including  promulgation  of  sewage 
sludge  standards.  Furthermore,  die  1987 
amendments  required  that  all  NPDES 
permits  issued  to  POTWs  and  other 
treatment  works  treating  domestic 
sewage  (TWTDS)  contain  conditions 
implementing  sewage  sludge  standards, 
unless  such  conditions  are  included  in 
other  permits.  The  other  permits  may 
either  be  other  federal  permits  or  State 
permits  issued  under  approved  State 
programs.  The  amendments  also 
provided  that  the  Administrator  may 
issue  separate  sewage  sludge  permits  to 
TWTDS  that  are  not  subject  to  section 
402  of  the  CWA  or  to  any  of  the  other 
listed  permit  programs.  Moreover,  the 
amendments  provided  that  the 
standards  for  use  or  disposal  are 
enforceable  directly  against  any  user  or 
disposer  of  sewage  sludge  under  section 
405(e)  of  the  CWA.  In  other  words,  a 
TWTDS,  as  well  as  any  user  or  disposer, 
must  comply  with  the  standards  by  the 
statutory  compliance  deadlines  whether 
at  not  a  permit  incorporating  the 


standards  has  been  issued  to  the 
TWTDS. 


B.  EPA's  Sewage  Sludge  Management 
Program 

In  1989,  EPA  published  regulations 
that  establish  the  requirements  and 
procedures  a  State  must  follow  to  obtain 
approval  to  operate  a  State  sewage 
sludge  management  program  under 
section  405(f)(1)  of  the  CWA.  These 
regulations  established  the  requirements 
for  States  that  chose  to  implement  their 
sewage  sludge  programs  through 
existing  State  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
programs  (40  CFR  part  123)  as  well  as 
requirements  for  States  that  chose  non- 
NPDES  sewage  sludge  programs  (40  CFR 
part  501)  as  the  vehicle  for  managing 
sewage  sludge  in  their  States.  These 
regulations  also  revised  the  NPDES 
permit  requirements  and  procedures 
(parts  122  &  124)  to  incorporate  sewage 
sludge  permitting  requirements.  See  54 
FR  18716  (May  2, 1989).  On  February 
19,  1993  (58  FR  9404)  these  regulations 
were  modified  to  allow  for  phased 
permit  application  submittal 
procedures.  The  basic  requirements  and 
procedures  for  States  which  seek  EPA 
approval  to  administer  a  sewage  sludge 
management  program  are  the  same 
under  Part  123  and  Part  501.  EPA 
published  the  requirements  in  both 
places  based  on  the  belief  that  States 
that  choose  to  add  sewage  sludge  to 
their  NPDES  program  would  find  it 
easier  if  the  requirements  and  approval 
procedures  for  the  sewage  sludge 
program  were  included  along  with  the 
other  NPDES  re<}uirements  in  Part  123. 

State  assumpticm  of  the  sewage  sludge 
program  is  optional  and  until  State 
sewage  sludge  programs  are  authorized, 
EPA  will  administer  the  program.  Two 
States  (Utah  and  Oklahoma)  have  been 
authorized  at  this  time.  EPA  is  working 
with  a  number  of  other  States  seeking 
authorization  for  the  federal  sewage 
sludge  permit  and  management 
program. 

In  discussions  with  these  States,  EPA 
found  that  the  sewage  sludge 
management  program  regulations  were 
often  a  barrier  to  authrwization.  Given 
the  wide  and  successful  regulation  of 
sewage  sludge  use  or  disposal  by  a 
niunbiier  of  States,  EPA  undertook  a 
review  of  its  regulations  looking  at  ways 
to  simplify  the  approval  process. 

In  order  to  provide  greater  flexibility 
to  the  States,  EPA  is  proposing 
modifications  to  its  sewage  sludge 
management  program  regulations  that 
accommodate  more  variations  in  State 
programs.  EPA  stresses  that  its 
willingness  to  allow  greater  variation  in 
the  State  permit  programs  does  not 


mean  that  the  Agency  will  approve  State 
programs  that  do  not  provide  adequate 
public  health  and  environmental 
protection. 


n>Di8ciission  of  Proposed  Rule 

A.  General 

EPA  started  the  process  that  led  to 
today's  proposal  by  reviewing 
information  provided  by  States  with 
active  State  sewage  sludge  programs. 
EPA  then  solicited  input  on  two 
successive  draft  proposals  from  various 
stakeholders,  including  States, 
associations  and  environmental  groups. 
Today's  proposal  is  an  outgrowth  of  that 
process  and  incorporates  many  of  the 
comments  received  on  both  drafts.  EPA 
today  proposes  changes  to  Parts  123  & 
501  that  will  provide  more  flexibility  to 
States  and  ease  the  process  of 
authorization.  Under  the  current 
regulations,  States  that  choose  to 
implement  sludge  requirements  through 
their  NPDES  program  must  meet  the 
requirements  and  follow  the  procedures 
in  Part  123.  States  that  want  to  obtain 
approval  for  an  existing  non-NPDES 
program  must  comply  with  the 
procedures  and  requirements  in  Part 
501 .  However,  these  requirements  for 
authorization  imder  an  NPDES  or  other 
type  of  proQ-am  are  very  similar. 

As  part  of  an  overall  effort  to 
eliminate  unnecessary  regulations,  EPA 
is  today  proposing  to  delete  the 
provisions  of  Part  123  that  contain  State 
program  requirements  applying  solely  to 
sewage  sludge.  Under  today's  proposal. 
States  seeking  approval  to  operate  a 
State  sewage  sludge  management 
program  under  section  405(f)(1)  would 
meet  the  requirements  and  procedures 
in  Part  501  when  submitting  sewage 
sludge  management  programs.  A  State 
would  be  free  to  operate  an  approvable 
sewage  sludge  management  program  as 
part  of  its  existing  State  NPDES 
regulatory  program  or  as  part  of  its  State 
sohd  waste  management  program  or  as 
part  of  another  program.  The 
requirements  and  procedures  for 
approval  are  the  same.  Today's  proposal 
is  not  intended  to  preclude  States  from 
amending  their  existing,  approved 
NPDES  programs  to  include  sewage 
sludge.  In  fact,  EIPA  believes  that  many 
States  will  choose  this  route  when  they 
seek  approval  of  their  sewage  sludge 
programs.  States  that  intend  to  rely  on 
their  existing  NPDES  programs  for 
regulation  of  sewage  sludge  may  need  to 
modify  their  program  to  comply  with 
Part  501. 

All  sewage  shidge  programs  approved 
imder  Part  501  must  provide  for  citizen 
suits  and  public  participation  in  state 
enforcement  proceedings,  whether  a 
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State  program  is  managed  through  an 
NPDES  program  or  not.  Section 
501.17(d)  contains  the  same 
requirements  for  pubUc  participation  in 
State  enforcement  proceedings  as 
§  123.27(d).  Section  505  of  the  CWA 
allows  citizen  suits  to  be  brought  for  any 
violation  of  Part  503  or  an  equivalent 
State  regulation. 

Because  existing  Part  501  was 
modeled  on  the  NPDES  program,  States 
that  manage  their  sewage  sludge 
through  solid  waste  or  other  programs 
may  have  difficulties  in  meeting  some  of 
its  procedujal  requirements  because 
these  programs  have  different 
requirements.  Today's  proposal 
modifies  some  of  the  requirements  in 
Part  501  to  make  it  easier  for  States  with 
well-run  sewage  sludge  programs  to 
obtain  approval  for  their  programs. 

B.  Part  123 

Part  123  estabhshes  the  program 
requirements  and  approval  procedures 
for  States  that  seek  EPA  approval  to 
administer  an  NPDES  permit  program 
pursuant  to  section  402  of  the  CWA. 
Today's  proposal  would  modify  Part 
123  by  deleting  certain  specific 
references  to  sew^e  sludge 
requirements  in  order  to  make  it  clear 
that  all  State  sewage  sludge  programs 
(both  NPDES  and  non-NPDES)  would  be 
subject  to  the  requirements  in  Part  501. 
The  deleted  references  occur  in 
§§123.1, 123.2, 123.22,  123.24  through 
123.26,  and  123.45.  The  proposal  also 
amends  §§  123.42, 123.44,  and  123.62 
through  123.64  to  clarify  the  cross- 
references  in  the  Part  123  sections  that 
apply  to  sewage  sludge  and  NPDES 
State  programs. 

C.  Part  501 

1.  Purpose  and  Scope 

Section  501.1  describes  the  general 
requirements  for  EPA  approval  of  a 
State  sewage  sludge  program.  Today's 
proposal  would  modify  §  501.1(b)  to 
explain  that  Part  501  specifies  the 
requirements  and  procedures  for 
approval  of  all  State  sludge  management 
programs,  both  NPDES  and  non-NPDES. 

Section  501.1(d)(1)  and  the  rest  of 
paragraph  (d)  have  been  renumbered 
because  the  existing  text  does  not  have 
a  §501. 1(d)(2).  Section  501.1(d)(1) 
currently  requires  a  State  sludge 
management  program  to  have  the 
authorify  to  address  sewage  sludge 
transport  and  storage.  Today's  proposal 
would  delete  this  requirement  because 
there  are  no  Federal  standards  that 
regulate  the  stwage  of  sewage  sludge  for 
less  than  two  years  or  sewage  sludge 
transport.  Where  sewage  sludge  remains 
on  the  land  for  longer  than  two  years. 


it  is  deemed  to  be  surface  disposal 
rather  than  storage  under  40  CFR 
503.20(b)  and  is  regulated  under  Part 
503.  EPA  is  considering  development  of 
a  gmdance  dociunent  to  provide 
information  on  appropriate  sewage 
sludge  storage  methods. 

The  existing  language  in  this  section 
includes  a  requirement  for  State  sewage 
sludge  programs  to  include  Federal 
facihties.  This  requirement  is  not  being 
changed  in  today's  proposal.  A  State 
does  not  have  to  have  Federal  facility 
authority  for  NPDES  in  order  for  its 
sewage  sludge  program  to  be  approved. 
If  a  State  does  not  have  Federal  facility 
authority,  these  facilities  would  be 
regulated  imder  a  non-NPDES  program, 
whether  or  not  other  facilities  are 
regulated  imder  NPDES. 

The  proposed  language  in  this  section 
would  clarify  that  a  State  must  have  the 
authorify  to  regulate  only  those  sewage 
sludge  management  activities  covered 
by  Part  503.  A  State  would  not  need  the 
authority  to  regulate  a  practice  not 
covered  by  Part  503,  such  as  making 
bricks  out  of  sewage  sludge.  The  current 
§  501.1(d)(l)(ii)  contains  a  list  of  the 
covered  sewage  sludge  use  or  disposal 
practices.  For  consistency  with  the 
terminology  used  in  Part  503,  today's 
proposal  would  delete  the  phrase 
"distribution  and  marketing"  since  this 
sewage  sludge  use  is  regulated  as  "land 
appUcation,"  and  clarify  that 
"landfilling"  takes  place  at  "municipal 
sohd  waste  landfills.' 

Existing  §  501.1(d)(1)  contains  a 
reference  to  a  nonexistent  section— 40 
CFR  123.30.  Today's  proposal  replaces 
this  with  a  reference  to  a  new  paragraph 
(m)  that  is  added  to  this  section. 
ProfKwed  §  501.  l(m)  describes  the 
requirements  for  a  partial  sewage  sludge 
ptotaam. 

CWA  Section  405(f)  authorizes  the 
Administrator  to  approve  State 
programs  which  assure  compUance  with 
section  405  requirements.  Pursuant  to 
this  authority,  EPA  is  proposing  in 
today's  notice  to  allow  partial  sewage 
sludge  management  programs  under 
Part  501.  Proposed  §  501.1(m)  would 
allow  a  State  to  submit  a  partial  sewage 
sludge  management  program  covering 
one  or  more  of  the  sludge  use  and 
disposal  practices  ^ling  under  the 
jurisdiction  of  the  administering  State 
agency  or  department.  The  State  agency 
seeking  program  approval  would  be 
reqiiired  to  assiune  a  complete 
permitting  program  with  respect  to  the 
covered  practice(s).  Some  States 
regulate  septage  use  and  disposal  under 
different  management  programs  than 
sewage  sludge,  hi  the  case  of  those 
States,  EPA  would  approve  a  partial 
program  for  land  application,  for 


example,  that  regulated  only  sewage 
sludge  and  excluded  septage  from  its 
regulatory  scope. 

Section  405(f)(1)  of  the  Clean  Water 
Act  (CWA)  requires  that  any  NPDES 
permit  issued  to  a  pubUcly  owned 
treatment  works  or  other  treatment 
works  treating  domestic  sewage  must 
include  conditions  to  implement  the 
sewage  sludge  regulations  issued  under 
Section  405(d)  unless  these  conditions 
have  been  included  through  certain 
other  specified  permits,  including 
permits  under  a  State  permit  program  if 
EPA  determines  "such  programs  assure 
compUance  with  any  appUcable 
requirements"  of  section  405.  The 
provisions  of  current  §  501.1(c)(2) 
require  that  any  complete  sludge 
management  program  submitted  for 
approval  must  include  such  authorify. 
EPA  is  proposing  to  implement  its 
approval  of  partial  programs  in  the  same 
maimer.  An  approvable  partial  program 
must  include  the  authority  to  permit 
both  POTWs  and  other  treatment  works 
associated  with  the  identifiable  use  and 
disposal  option  for  which  the  State 
seeks  authorization. 

With  respect  to  the  practice(s)  covered 
by  the  partial  program,  the  State  agency 
would  be  required  to  meet  the 
requirements  of  CWA  section  405,  and 
would  have  to  be  able  to  implement  the 
appUcable  requirements  of  40  CFR  part 
503.  The  State  must  be  able  to  clearly 
identify  who  falls  within  the  State 
program,  and  there  must  be  no  area  in 
which  authority  over  a  particular  group 
is  unclear. 

The  proposal  would  also  clarify 
requirements  for  the  partial  program 
with  respect  to  the  Attorney  General's 
Statement,  the  Program  Description,  and 
the  Memorandum  of  Agreement  (MOA) 
between  EPA  and  the  State. 

hi  addition  to  the  information 
required  for  the  Program  Description 
imder  §  501.12,  the  State  submission 
would  have  to  explain  how  the  program 
will  operate,  including  the  relationship 
between  the  partial  program  and  the 
unassumed  part  which  would  remain 
under  EPA  control.  In  addition  to  the 
information  required  for  the  MOA  under 
§501.14,  the  State  submission  would 
have  to  delineate  responsibiUties  of  both 
the  State  and  EPA  in  administering  the 
partial  program. 

2.  Definitions 

Today's  proposal  addd  a  definition  of 
"TWTDS,"  the  acronym  for  "treatment 
works  treating  domestic  sewage."  The 
acronjrm  replaces  the  phrase  throughout 
the  regiilation. 


3.  Program  Description 

In  order  to  ensure  that  a  State  program 
can  be  properly  run,  §501.12  requires  a 
description  of  various  program 
elements.  EPA  does  not  beUeve  the 
current  level  of  detail  is  necessary. 
Today's  proposal  wotdd  revise  the 
langiiage  in  §§  501.12(b)  and  501.12(d) 
to  contain  the  information  that  EPA 
beUeves  is  necessary  in  a  program 
description. 

The  current  language  in  §§  501.12(6) 
(2)  and  (3)  requests  iiiformstion  on 
program  costs  and  funding  sources  for  a 
program's  first  two  years.  This 
information  is  necessary  to  show  that  a 
State  has  the  resources  to  properly  cany 
out  a  new  sewage  sludge  managsment 
program.  Many  States  have  had 
programs  estabUshed  for  many  years. 
For  States  that  have  at  least  2  years  of 
active  experience  implementing  a 
sewage  sludge  regulatory  program,  cost 
and  fiinding  information  is  not 
necessary  since  they  have  already 
shown  that  they  have  the  necessary 
resources  to  run  effective  programs.  The 
proposed  langxiage  would  require  this 
information  only  for  State  programs  that 
have  been  in  existence  for  less  than  two 
years. 

The  current  language  in  §  501.12(d) 
requires  submittal  of  forms  that  the 
State  intends  to  use  in  its  program. 

EPA  wants  to  ensiue  that  the  required 
information  is  collected  but  does  not 
require  use  of  specific  forms.  Therefore, 
the  proposed  language  would  require 
either  submittal  of  forms  or  the 
procedures  used  for  obtaining 
information. 

EPA  agrees  with  several  commenters 
that  States  should  have  an  inventory  of 
all  TWTDS  but  should  not  be  required 
to  develop  an  inventory  of  land 
appUcation  sites.  The  language  in 
proposed  §  501.12(0  has  been  modified 
accordingly. 

4.  Memorandum  of  Agreement  With  the 
Regional  Administrator 

The  proposed  changes  to  §  501.14(a) 
would  clarify  that  the  Regional 
AdministratcH^  approves  the 
memorandiun  of  agreement  (MOA). 

The  proposed  change  to 
§  501.14(b)(l)(i)  would  clarify  that 
permit-related  information  is  only 
transferred  from  EPA  to  a  State  with 
respect  to  the  portion  of  the  State 
program  for  which  the  State  has 
obtained  approval.  For  example,  if  a 
State  were  seeking  a  partial  program  for 
land  i^pUcation.  information  on 
pending  permit  appUcations  or 
compUance  information  for  incinerators 
would  not  be  transferred  to  the  State. 

The  other  changes  in  §  501.14(b) 
would  delete  some  of  the  current  waivw 


prohibitions.  EPA  beUeves  that  waiver 
of  review  of  permits  for  "Class  1  sludge 
management  fadUties"  is  an  issue  that 
should  be  decided  by  the  affected  State 
and  EPA  Regional  office.  EPA  beUeves 
that  the  Regional  Administrator  should 
be  able  to  terminate  a  waiver,  but  only 
after  providing  a  written  explanation  of 
the  reason  for  the  termiiution. 

The  current  language  in  §  501.14(c) 
requires  aU  permit  related  documents  to 
be  sent  to  EPA.  The  proposed  language 
would  require  documents  to  be  sent 
atdy  when  requested  by  EPA.  Tliis 
would  eliminate  the  transmissicm  of 
documents  that  EPA  does  not  intend  to 
review.  This  change  would  not  reduce 
EPA's  abiUfy  to  ot^ain  any  permit 
related  documents.  Section  501.19 
requires  compUaBce  with  §  123.41.  the 
NPDES  section  that  requires  a  State  to 
make  available  to  EPA  "iany  information 
obtained  or  used  in  the  administration 
of  a  State  program'. 

Section  501.14  alao  States  that  the 
Regional  Administrator  will  normally 
notify  the  State  at  least  7  days  before  an 
,  EPA  fedUfy  inspection.  Today's  rule 
would  delete  that  language  and  aUow 
the  region  and  State  to  decide  whether 
such  a  time  period  should  be  induded 
in  the  MOA. 

5.  Requirements  for  Permitting 

The  current  provinons  of  §  501.15 
describe  the  procedural  requirements 
that  a  State  must  follow  in  iftiniing 
permits  in  order  to  obtain  EPA 
authorization  to  operate  a  section  405(f) 
sewage  sludge  managem«it  program. 
Many  States  operate  well-manc^ed 
sewage  sludge  programs  that  are 
orgaiiized  d^rently  than  the  NPDES 
model.  EPA  believes  that  the  specific 
permitting  requirementa  prescribed  in 
§  501.15  are  not  always  necessary  to 
ensure  compUance  with  the  part  503 
regulations  and  may  have  provided 
unnecessary  obstacles  to  authorizaticm 
of  State  sludge  management  programs. 
EPA  considered  removing  the  majiwify 
of  these  requirements  from  §  501.15. 
However,  a  number  of  States  have  laws 
that  prdiibit  the  State's  adoption  of 
more  stringent  requirements  than  EPA. 
EPA  is  concerned  that  removal  of  these 
permitting  procedural  requirements — a 
move  aimed  at  simplifying  the  approval 
process — may,  because  of  these  State 
law  provisions,  have  the  perverse  resiilt 
of  requiring  a  State  to  modify  its 
existing  program  in  order  to  obtain  EPA 
approval  for  the  program.  In  this  case, 
deletion  of  the  permitting  requirements 
could  make  the  authorization  process 
more  difficult  for  some  States  while 
easing  it  fw  others.  EPA  is  asking  for 
further  information  on  this  issue. 


Today's  proposal  would  retain  most 
of  the  requirements  for  p«Tnitting  but 
would  allow  States  to  foUow  their 
existing  practices  in  many  instances.  In 
some  cases  the  Regional  Administrator 
would  have  to  dedde  whether  the 
State's  procedural  requirements  are 
comparable  to  those  required  by  this 
provision.  EPA  recognizes  that  this  may 
result  in  inconsistency  in  State  program 
implementation,  but  beUeves  that 
procedural  inconsistency  is  not  a 
significant  concern  in  tlds  program  and 
that  the  added  flexibiUfy  fu  outweighs 
any  potential  problmois.  EPA  requests 
comments  on  thi<t  approedi. 
EPA  is  proposing  to  delete 
§  501.15(aK2)  that  contains  the  specific 
information  requirements  for  pomit 
appUcations.  Instead,  in 
§  501. 15(dKlXii).  EPA  proposes  to 
require  the  information  Usted  in  40  CFR 
122.21(q).  EPA  proposed  these  revised 
requirements  on  Deconber  6. 1995  (60 
FR  62546).  EPA  is  cuirentiy  reviewing 
aU  comments  received  on  that  proposaL 
As  proposed,  §  122.21(q)  would  reduce 
the  burden  on  permittees  by  aUowing 
State  directors  to  waive  information 
requirements  if  they  have  access  to 
substantially  identical  information,  and 
by  modifying  the  land  appUcation  plan 
requirements  to  require  advance  pubUc 
notice  in  the  mannw  prescribed  by  State 
and  local  law. 

Today's  proposal  would  also  remove 
§§  501.15(a)  (3)  and  (4)  because  these 
requirements  are  repeated  in 
§  501.15(b).  The  CWA  Umits  the  terms  ' 
of  NPDES  permits  to  no  more  than  five 
years.  Today's  proposal  would  modify 
current  §  501.15(a)(5)  to  allow  a  State  to 
issue  non-NnKS  sewage  sludge  permits 
for  terms  of  no  more  thui  10  years.  EPA 
beUeves  this  is  a  good  compromise 
between  those  v^  want  to  limit  all 
sewage  sludge  permits  to  5  years  to 
insure  that  the  permitting  authorify  is 
aware  of  changed  circumstances  and 
those  who  believe  permita  do  not  need 
to  expire,  but  should  simply  be 
modified  if  drcumstanoes  change.  Q*A 
realizes  that  some  States  issue  permita 
for  longer  than  10  years  and  requesta 
commenta  on  this  issue  of  how  best  to 
use  scarce  resources  effectively  and 
insure  adequate  protection  of  public 
health  and  the  environment. 

Today's  proposal  would  modify 
§  501.15(b)  to  require  that  all  permita 
issued  by  the  State  iixdude  the  listed 
pennit  conditions  unless  comparable 
conditions  are  provided  tm  in  the  MOA. 
This  would  provide  flexibiUfy  to  both 
the  Region  and  the  State.  This  proposed 
change  is  not  intended  to  imply  that 
permittees  can  choose  which  coixUtions 
to  put  into  permita.  EPA  recognizes  that 
States  have  difiarent  types  of  pennitting 
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systems.  Some  of  the  permit  conditions 
in  §  501.15(b)  are  estabUshed  by  States 
as  regulatory  requirements  for  all 
TWTDS.  Other  conditions  are  required 
by  40  CFR  part  503.  Since  all  users  or 
disposers  of  sewage  sludge  must  comply 
with  Part  503  whether  or  not  they  have 
a  permit,  requirements  ccmtained  in  part 
503  do  not  have  to  be  repeated  in  a 
permit  to  require  compliance. 

This  section  also  contains  several 
other  specific  proposed  changes. 
Section  501.15(b)(10)  would  delete  the 
language  that  requires  a  minimum  of 
once  per  year  monitoring.  This  change 
is  necessary  if  Part  503  is  modified  as 
proposed  to  allow  less  than  once  per 
year  monitoring.  This  proposal  was 
pubhshed  on  October  25, 1995  (60  FR 
54771). 

The  last  sentence  in  §  S01.15(b)(13) 
would  be  deleted  because  this  permit 
condition  has  already  been  stated  in 
§  501.15(b)(2).  EPA  is  also  proposing  to 
modify  §  501.15(b)(14)  to  clarify  that  a 
permittee  that  has  appUed  for 
reissuance  of  a  permit  does  not  need  to 
cease  operations  if  the  new  permit  is  not 
issued  before  the  term  of  an  existing 
permit  expires.  This  provision  is 
consistent  with  section  558(b)  of  the 
Administrative  Procedure  Act  that 
provides  for  the  continuing 
effectiveness  of  permits  and  Ucenses 
when  the  permittee  has  filed  a  timely 
and  sufficient  application  for  renewal. 

Today's  proposal  would  modify 
§  501.15(d)  to  require  the  listed  permit 
procedures  unless  comparable  State 
requirements  are  in  place.  This 
provision  would  provide  flexibihty  for 
accoouDodating  varying  State 
requirements  that  protect  pubUc  health 
and  the  environment. 

EPA  is  proposing  to  change 
§501.15(d)(l)(i)  to  clarify  which 
TWTDS  must  apply  for  a  permit. 
AppUcations  are  only  required  from 
TWTDS  whose  use  or  disposal  method 
is  regulated  imder  part  503.  A  POTW 
that  made  bricks  out  of  all  of  its  sewage 
sludge  would  not  be  required  to  submit 
an  apphcation.  An  industrial  faciUty 
(except  a  privately  owned  treatment 
works  treating  domestic  sewage)  would 
also  not  be  required  to  apply  at  this  time 
because  such  fadUties  are  not  currently 
covered  by  part  503.  See  54  FR  18727 
and  58  FR  9406. 

Permit  applications  are  to  be 
submitted  to  the  State  only  for  a  use  or 
disposal  practice  for  which  the  State  has 
obtained  approval  to  operate  a  section 
405(f)  sewage  sludge  management 
program.  If  a  State  implements  a  partial 
program,  permit  apphcations  for  use  or 
disposal  practices  not  covered  by  the 
State  program  must  still  be  submitted  to 
the  EPA  region. 


Finally,  if  a  TWTDS  is  covered  under 
a  State's  sewage  sludge  general  permit, 
it  would  follow  the  Skate's  notification 
procedures  rather  than  submit  an 
individual  permit  application. 

EPA  is  proposing  to  delete  existing 
§  501.15(d)(l)(ii)(A).  This  provision  was 
intended  to  allow  the  permitting 
authority  to  obtain  applications  for 
incinerators  and  others  who  requested 
site-specific  pollutant  Umits  before 
other  applications  because  these  permits 
would  take  the  most  time  to  issue  and 
incinerators  were  believed  to  pose  the 
greatest  risk  to  public  health.  However, 
there  have  been  few  requests  for  site- 
specific  permits.  In  addition,  proposed 
changes  to  Part  503  (60  FR  54771) 
would  make  the  incineration  standard 
totally  self-implementing  along  with  the 
rest  of  the  rule,  i.e.,  the  standard  must 
be  met  whether  or  not  a  permit  is 
issued.  Therefore,  this  paragraph  is  no 
longer  necessary.  As  described  in 
§  501.15(d)(l)(ii)(C),  the  Director  may 
require  permit  applications  from  any 
TWTDS  at  any  time  if  necessary  to 
protect  pubUc  health  and  the 
environment. 

EPA  is  proposing  to  redesignate 
existing  §  501.15(d)(l)(u)(B)  as 
§  501.15(d)(l)(ii)(A)  and  to  change  the 
regulatory  citation  for  the  required 
application  information. 

EPA  is  proposing  to  redesignate 
existing  §  501.15(d)(l)(ii)(C)  as 
§  501.15(d)(l)(ii)(B).  This  section  Usts 
the  limited  background  information 
requested  of  non-NPDES  TWTDS.  EPA 
is  also  proposing  to  modify  proposed 
§  501.15(d)(l)(ii)(B)(3)  to  be  consistent 
with  the  full  permit  information 
requirements  as  proposed  in  §  122.21(q). 
If  sewage  sludge  meets  the  "exceptional 
quahty"  requirements,  no  additional 
information  is  required  about  land 
application  sites  or  faciUties  that  further 
treat  the  sewage  sludge. 

Secticm  501.15(d)(4)  currently 
requires  fact  sheets  for  draft  permits 
containing  case-by-case  permit 
conditions  or  land  application  plans. 
They  are  also  required  for  Class  I  sludge 
management  faciUties  or  draft  permits 
that  are  the  subject  of  widespread  pubUc 
interest  or  raise  major  issues.  EPA  is 
proposing  to  revise  this  section  to 
require  a  fact  sheet  only  when  a  permit 
is  the  subiect  of  widespread  public 
interest  or  raises  major  issues.  In 
addition,  EPA  would  revise  this 
provision  to  delete  the  hst  of  the 
specific  information  required  to  be 
included  in  a  fact  sheet. 

EPA  is  proposing  these  changes  to 
provide  additional  flexibiUty  to  States 
in  operating  their  sewage  sludge  permit 
programs.  EPA  beUeves  that  the  basis 
for  a  permit  should  be  available  to  the 


pubUc  but  does  not  believe  that  a  fact 
sheet  is  the  only  available  option.  For 
example,  in  some  States  the  basis  for  the 
permit  may  be  the  State's  sewage  sludge 
regulations.  In  this  situation  a  feet  sheet 
would  not  be  necessary. 

EPA  is  proposing  to  change 
§  501.15(d)(5)  by  inserting  the  phrase 
"meeting  or  betiring"  in  place  of 
"hearing"  throughout  the  section.  This 
change  would  simplify  the  approval 
process  for  States  whose  pubUc 
participation  requirements  for  permit 
issuance  call  for  pubhc  "meetings" 
rather  than  "hearings".  This 
modification  in  the  regulations  would 
obviate  the  need  in  States  with  such 
requirements  for  a  change  in  State  law 
in  order  to  obtain  approval. 

Today's  proposal  would  modify  the 
requirement  that  the  State  provide  at 
least  a  30-day  comment  period  on  the 
draft  permit.  Some  States  require  pubUc 
notification  of  a  permit  application  so 
the  pubhc  has  the  opportunity  to  review 
the  apphcation  and  request  a  pubhc 
hearing  before  a  draft  permit  is  issued. 
In  this  situation  a  30-day  comment 
period  after  issuance  of  a  draft  permit 
may  not  be  necessary.  Today's  proposal 
would  also  delete  the  requirement  for  30 
days  notice  before  a  meeting  or  hearing. 
These  changes  are  not  intended  to 
suggest  that  a  State  should  not  provide 
an  adequate  comment  period  or 
adequate  advance  notice  of  any  hearing 
or  meeting.  State  law  must  provide  the 
pubhc  both  timely  and  meaningful 
opportunity  to  participate  in  its 
permitting  determinations.  This  means 
that  a  State's  procedures  must  be 
reasonably  calculated  to  apprise  the 
pubhc  of  the  nature  of  any  proposed 
permitting  action  as  well  as  provide  the 
pubhc  with  an  opportimity  to  submit  its 
view  on  the  proposed  permitting  action. 

Today's  proposal  is  merely  intended 
to  allow  the  States  the  flexibihty  to 
follow  their  current  pubhc  notice 
procedures  that  may  provide  for  pubUc 
notice  at  different  times  in  the 
permitting  process. 

Proposed  changes  to  §501. 15(d)(5) 
would  allow  the  State  flexibihty  in  the 
method  used  to  provide  pubhc  notice. 
The  MOA  could  be  used  to  specify 
required  methods,  if  deemed  necessary 
by  an  EPA  Region. 

6.  Requirements  for  Enforcement 
Authority 

EPA  is  proposing  to  revise  the 
language  of  §  501.17  to  clarify  the  Intent 
of  the  section.  A  State  must  have  the 
authority  to  assess  civil  penalties  or 
criminal  fines  in,  at  least,  the  amounts 
listed.  States  are  not  required  to  impose 
these  or  any  other  specific  penalties  in 
any  dvU  or  criminal  proceeding,  and 
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State  law  may,  of  course,  authorize  the 
imposition  of  larger  penalties. 

7.  Program  Reporting  to  EPA 

The  current  requirements  in  §  501.21 
require  extensive  information  on 
noncomphance  to  be  reported 
semlaimually  to  EPA  by  the  State 
program  director.  EPA  is  attempting  to 
streamline  all  of  its  reporting 
requirements,  including  the  information 
requested  fit)m  States.  'The  proposal 
would  reduce  the  information  required 
fitim  States  and  would  require  annual 
reports  that  contain  only  Uie 
information  that  EPA  beheves  would  be 
of  most  value  in  reviewing  a  States's 
sludge  management  program. 

8.  Procedures  for  Revision  of  State 
Programs 

The  current  language  in  §  501.32 
requires  a  State  to  revise  its  program 
within  one  or  two  yeara  of  promulgation 
of  changes  to  the  sewage  sludge 
regulations.  The  proposed  chaiige 
would  allow  EPA  and  the  State  to  agree 
to  a  different  schedule  in  the  MOA.  As 
the  MOA  is  part  of  the  State  program 
submittal,  comments  on  this  or  any 
other  issue  in  the  MOA  can  be  raised 
when  the  State  program  is  pubhc 
noticed  in  the  Federal  Register.  Because 
the  sewage  sludge  regulations  are 
directly  enforceable,  TWTDS  must 
comply  with  any  new  Federal  sewage 
sludge  requirements,  whether  or  not  the 
State  has  modified  its  regulations  to 
conform  with  the  Federal  rule. 

m.  Regulatory  Requirements. 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  the  Agency 
must  determine  whether  the  r^\ilatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milhon  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubUc  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
Impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  redplents  thereof;  or 

(4)  Raise  novel  legal  or  pohcy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  ExMnitive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875  (58  FR 
58093,  October  28, 1993),  entitled 
Enhancing  the  Intergovernmental 
Partnership,  the  Agency  is  required  to 
develop  an  effective  process  to  permit 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  to  provide  meaningful  and 
timely  input  in  die  development  of 
regulatory  proposals. 

EPA  began  development  of  today's 
proposal  by  sohciting  su^ested  changes 
&t)m  a  group  of  volimteer  States.  TTielr 
suggestions  were  used  to  develop  a  first 
draft  of  proposed  rule  changes  that  was 
sent  on  February  7, 1996  to  States, 
tribes,  enviroimientalists,  and  other 
stakeholders.  On  May  10, 1996,  EPA 
sent  out  a  second  draft  to  the  same 
stakeholders.  The  comments  received 
on  both  drafts  were  used  to  develop 
today's  rule. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  for  parts  123  and  501  were 
approved  by  OMB  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
(See  OMB  2040-0057,  June  14, 1995.) 
The  proposed  rule  changes  are  designed 
to  streamline  the  regulatory  process  and 
will  not  impose  any  new  information 
collection  requirements. 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibihty  Act 
(RFA),  5  U.S.C  601-612.  EPA  must 
prepare  a  regulatory  flexibihty  analyses 
for  regxilations  that  have  a  significant 
Impact  on  a  substantial  number  of  small 
entitles. 

Today's  proposal  would  only  apply  to 
States  seeking  to  obtain  EPA 
authorization  for  their  State  sewage 
sludge  permit  programs  and  States  are 
not  considered  small  entities  imder  the 
RFA.  EPA  is  not  proposing  to  establish 
any  requirements  that  are  appUcable  to 
small  entitles  as  defined  by  the  statute. 
Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibihty  Act.  5  U.S.C 
605(b).  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities. 

E.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pubhc 
Law  104-4,  establishes  requirements  for 


Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost -benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  at 
to  the  private  sector,  of  $100  mlUion  or 
more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  whldi  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regiUatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
apphcable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  estabUshes  any  regiUatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  govemmraits,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  govenoment  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  offidals  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  Informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  imder  the  regiilatory 
provisions  of  Title  II  of  the  UMRA  few 
State,  local,  or  tribal  governments  or  the 
private  sector  because  the  UMRA 
generally  excludes  from  the  definiticMi 
of  "Federal  intergovernmental  mandate" 
duties  that  arise  from  partidpation  in  a 
voluntary  Federal  program.  In  any 
event,  EPA  has  determined  that  this  rule 
does  not  contain  a  Fedoal  mandate  that 
may  result  In  expenditures  of  $1 00 
miUion  or  more  for  State,  local  or  tribal 
governments  or  the  private  sectw  In  any 
one  year.  The  proposed  amendments 
provide  additional  flexibihty  to  the 
States  in  complying  with  current 
regulatory  requirements  and  lesson  the 
burden  on  affected  governments.  As 
noted  above,  there  are  no  costs 
assodated  with  the  changes  proposed 
today.  Thus,  today's  proposed  rule  is 
not  subject  to  the  requirements  in 
secticHis  202  and  205  of  the  UMRA. 
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EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  proposed 
amendments  would  not  significantly 
affect  small  governments  because  as 
explained  above,  the  proposed 
amendments  would  provide  additional 
flexibility  in  complying  with  pre- 
existing regulatory  requirements.  The 
proposed  amendments  also  would  not 
uniquely  affect  small  governments 
because  the  increased  flexibility 
provided  by  the  proposed  changes 
would  be  available  to  POTWs  operated 
by  small  governments  to  the  same  extent 
as  to  other  sewage  sludge  users  or 
disposers. 

Listof  Subiects 

40  CFR  Part  123 

Confidential  business  information. 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Sewage 
disposal,  Waste  treatment  and  disposal. 
Water  pollution  control.  Penalties. 

40  CFR  Part  501 

Confidential  business  informati<m. 
Environmental  protection.  Reporting 
and  recordkeeping  requirements. 
Publicly  owned  treatment  works, 
Sewage  disposal.  Waste  treatment  and 
disposal. 

Dated:  February  28, 1997. 
CaralM.  Browner. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  parts  123  and  501  of  title  40 
of  the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

PART  123-STATE  PROGRAM 
REQUIREMENTS 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

nihil  Mj  The  Clean  Water  Act,  33  U.S.C 
1251  at  aaq. 

2.  Section  123.1  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

f  1211    PurpoM  and  Scop*. 

(a)  This  part  specifies  the  procedures 
EPA  will  follow  in  approving,  revising, 
and  withdrawing  State  programs  and 
the  reqiiirements  States  programs  must 
meet  to  be  approved  by  the 
Administrator  under  sections  318,  402, 
and  405(a)  (National  Pollutant  Discharge 
Elimination  System— NPDES)  of  the 
CWA.  This  part  also  specifies  the 
procedures  EPA  will  follow  in 
approving,  revising,  and  withdrawing 
S^te  programs  under  section  405(f) 
(sludge  management  programs)  of  the 
CWA.  The  requirements  that  a  State 


sewage  sludge  management  program 
must  meet  for  approval  by  the 
Administrator  under  section  405(f)  are 
set  out  at  40  CFR  part  501 . 

*        •        •        *        • 

(c)  The  Administrator  shall  approve 
State  programs  which  conform  to  the 
apphcable  requirements  of  this  part.  A 
State  NPDES  program  will  not  he 
approved  by  the  Administrator  under 
section  402  of  CWA  unless  it  has 
authority  to  control  the  discharges 
specified  in  sections  318  and  405(a)  of 
CWA.  Permit  programs  under  sections 
318  and  405(a)  will  not  be  approved 
independent  of  a  section  402  program. 

3.  Section  123.2  is  revised  to  read  as 
follows: 

S1212    Definitions. 

The  definitions  in  Part  122  apply  to 
all  subparts  of  this  part. 

4.  Section  123.22  is  amended  by 
removing  paragraph  (f)  and 
redesignating  paragraph  (g)  as  paragraph 

(f). 

5.  Section  123.24  is  amended  by 
removing  paragraph  (d)(8). 

6.  Section  123.25  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  paragraph  (a)(37)  to 
read  as  follows: 

§  123.25    Requirements  for  permitting. 

(a)  All  State  Programs  under  this  part 
must  have  legal  authority  to  implement 
each  of  the  following  provisions  and 
must  be  administered  in  conformance 
with  each,  except  that  States  are  not 
precluded  from  omitting  or  modifying 
any  provisions  to  impose  more  stringent 
requirements: 

•  •        •         •         • 

(37)  40  CFR  parts  129. 133.  and 
subchapter  N. 

•  •        •        •         • 

7.  Section  123.26  is  amended  by 
revising  paragraph  (e)(5)  to  read  as 
follows: 

9 1 23.26    Requirements  for  compliance 
•valuation  programs. 

•  •        •        •        • 

(e)*  *   • 

(5)  Inspecting  the  facilities  of  all 
major  dischargers  at  least  annually. 

8.  Section  123.42  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

S  123.42    Receipt  and  use  of  Federal 
Information. 

Upon  approving  a  State  permit 
program,  EPA  shall  send  to  the  State 
agency  administering  the  permit 
program  any  relevant  information  which 
was  collected  by  EPA.  The 
Memorandum  of  Agreement  under 


§  123.24  (or,  in  the  case  of  a  sewage 
sludge  management  program,  §  501.14) 
shall  provide  for  the  following,  in  such 
manner  as  the  State  Director  and  the 
Regional  Administrator  shall  agree: 

9.  Section  123.44  is  amended  by 
revising  paragraphs  (d)(1),  (d)(2),  (e), 
and  (j)  to  read  as  follows: 

§  1 23.44    EPA  review  of  and  ob|ectlon  to 
State  permits. 


(d)*  *   • 

(1)  Shall  consider  all  data  transmitted 
pursuant  to  §  123.43  (or,  in  the  case  of 

a  sewage  sludge  management  program. 
§501.21); 

(2)  May,  if  the  information  provided 
is  inadequate  to  determine  whether  the 
proposed  permit  meets  the  guidelines 
and  requirements  of  CWA,  request  the 
State  Director  to  transmit  to  the 
Regional  Administrator  the  complete 
record  of  the  permit  proceedings  before 
the  State,  or  any  portions  of  the  record 
that  the  Regional  Administrator 
determines  are  necessary  for  review.  If 
this  request  is  made  within  30  days  of 
receipt  of  the  State  submittal  under 

§  123.43  (or,  in  the  case  of  a  sewage 
sludge  management  program,  §  501.21). 
it  shall  constitute  an  interim  objection 
to  the  issuance  of  the  permit,  and  the 
full  period  of  time  specified  in  the 
Memorandum  of  Agreement  for  the 
Regional  Administrator's  review  shall 
recommence  when  the  Regional 
Administrator  has  received  such  record 
or  portions  of  the  record;  and 

•  •        •        *        • 

(e)  Within  90  days  of  receipt  by  the 
State  Director  of  an  objection  by  the 
Regional  Administrator,  the  State  or 
interstate  agency  or  any  interested 
person  may  request  that  a  public 
hearing  be  held  by  the  Regional 
Administrator  on  the  objection.  A 
public  hearing  in  accordance  with  the 
procedures  of  §124.12  (c)  and  (d)  (or,  in 
the  case  of  a  sewage  sludge  management 
program.  §  501.15(d)(7))  shall  be  held, 
and  public  notice  provided  in 
accordance  with  §  124.10,  (or,  in  the 
case  of  a  sewage  sludge  management 
program,  §501. 15(d)(5)),  whenever 
requested  by  the  State  or  the  interstate 
agency  which  proposed  the  permit  or  if 
warranted  by  significant  pubhc  interest 
based  on  requests  received. 

*  •        •        •        • 

(j)  The  Regional  Administrator  may 
agree,  in  the  Memorandum  of 
Agreement  under  §  123.24  (or,  in  the 
case  of  a  sewage  sludge  management 
program,  §  501.14),  to  review  draft 
permits  rather  than  proposed  permits.  In 
such  a  case,  a  proposed  permit  need  not 


be  prepared  by  the  State  and  transmitted 
to  the  Regional  Administrator  for  review 
in  accordance  with  this  section  unless 
the  State  proposes  to  issue  a  permit 
which  differs  from  the  draft  permit 
reviewed  by  the  Regional  Administrator, 
the  Regional  Administrator  has  objected 
to  the  draft  permit,  or  there  is  significant 
pubhc  comment. 

10.  Section  123.45  is  amended  by 
removing  paragraph  (e). 

11.  Section  123.62  is  amended  by 
revising  paragraphs  (b)(3).  and  (c)  to 
read  as  follows: 

f  123.62    Procedures  for  revision  of  State 
programs. 

•  •        •        •        * 

(b)*  *  • 

(3)  The  Administrator  shall  approve 
or  disapprove  program  revisions  based 
on  the  requirements  of  this  part  (or,  in 
the  case  of  a  sewage  sludge  management 
program,  40  CFR  part  501)  and  of  the 
CWA. 

•  •        *        •        * 

(c)  States  with  approved  programs 
shall  notify  EPA  whenever  they  propose 
to  transfer  all  or  part  of  any  program 
from  the  approved  State  agency  to  any 
other  State  agency,  and  shall  identify 
any  new  division  of  responsibiUties 
among  the  agencies  involved.  The  new 
agency  is  not  authorized  to  administer 
the  program  until  approved  by  the 
Administrator  under  paragraph  (b)  of 
this  section.  Organizational  diarts 
required  under  §  123.22(b)  (or,  in  the 
case  of  a  sewage  sludge  management 
program,  §  501.12(b))  shall  be  revised 
and  resubmitted. 

12.  Section  123.63  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  paragraph  (a)(4)  to 
read  as  follows: 

§123.63    Criteria  for  withdrawal  of  State 
programs. 

(a)  In  the  case  of  a  sewage  sludge 
management  program,  references  in  this 
section  to  "this  part"  shall  be  deemed 
to  refer  to  40  CFR  part  501.  The 
Administrator  may  withdraw  program 
approval  when  a  State  program  no 
longer  complies  with  the  requirements 
of  this  part,  and  the  State  fails  to  take 
corrective  action.  Such  drtnunstances 
include  the  following: 

•  *        •        •        *      « 

(4)  Where  the  State  program  fails  to 
comply  with  the  terms  of  the 
Memorandimi  of  Agreement  required 
under  §  123.24  (or,  in  the  case  of  a 
sewage  sludge  management  program. 
§501.14). 

•  •        •         •        • 

13.  Section  123.64  is  amended  by 
revising  the  introductory  text  of 


paragraph  (a)  and  paragraph  (b)(1)  to 
read  as  follows: 

S  123.64    Procedures  for  withdrawal  of 
State  programs. 

(a)  A  State  with  a  program  approved 
imder  this  part  (or,  in  the  case  of  a 
sewage  sludge  management  program.  40 
CFR  Part  501)  may  voluntarily  transfer 
program  responsibiUties  required  by 
Federal  law  to  EPA  by  taking  the 
following  actions,  or  in  such  other 
manner  as  may  be  agreed  upon  with  the 
Administrator. 
*        *        *        »        » 

(h)*  •  • 

(1)  Order.  The  Administrator  may   - 
order  the  commencement  of  withdrawal 
proceedings  on  his  or  her  own  initiative 
or  in  response  to  a  petition  fix»m  an 
interested  person  alleging  failure  of  the 
State  to  comply  with  the  requirements 
of  this  part  as  set  forth  in  §  123.63  (or, 
in  the  case  of  a  sewage  sludge 
management  program,  §  501.33).  The 
Administrator  shall  respond  in  writing 
to  any  petition  to  commence  withdrawal 
proceedings.  He  may  conduct  an 
informal  investigation  of  the  allegations 
in  the  petition  to  determine  whether 
cause  exists  to  commence  proceedings 
imder  this  paragraph.  The 
Administrator's  order  commencing 
proceedings  under  this  paragraph  shall 
fix  a  time  and  place  for  the 
commencement  of  the  hearing  and  shall 
specify  the  allegations  against  the  State 
which  are  to  be  considered  at  the 
hearing.  Within  30  daye^e  State  shall 
admit  or  deny  these  allegations  in  a 
written  answer.  The  party  seeking 
withdrawal  of  the  State's  program  shall 
have  the  burden  of  coming  forward  with 
the  evidence  in  a  hearing  imder  this 
paragraph. 


PART  501— STATE  SLUDGE 
MANAGEMENT  PROGRAM 
REGULATIONS 

14.  The  authority  citation  for  part  501 
continues  to  read  as  foUows: 

Authority:  The  Clean  Water  Act,  33  U.S.C 
1251  etseq. 

15.  Section  501.1  is  amended  by 
revising  paragraphs  (b)  and  (d),  and 
adding  paragraph  (m)  to  read  as  follows: 

9501.1    Purpose  artd  scope. 

•        •        •        *        • 

(b)  This  part  specifies  the  procedures 
EPA  will  follow  in  approving,  revising, 
and  withdrawing  State  sludge 
management  programs  under  section 
405(f),  and  the  requirements  State 
programs  must  meet  to  be  approved  by 
the  Administrator  under  section  405(f) 
of  CWA.  Sludge  Management  Program 


submissions  may  be  developed  and 
implemented  under  any  existing  or  new 
State  authority  or  authorities  as  long  as 
they  meet  the  requirements  of  this  jjart. 

*  •        *        *        • 

(d)  In  addition,  any  complete  State 
Sludge  Management  Program  submitted 
for  approval  under  this  part  shall  have 
authority  to  address  all  sew^e  sludge 
management  activities  used  in  the  State 
that  are  practiced  or  plaimed  to  be 
practiced  in  the  State  and  are  covered 
by  40  CFR  part  503.  unless  the  State  is 
applying  for  partial  sludge  program 
approval  in  accordance  with  paragraph 
(m)  of  this  section.  The  State  sludge 
management  program  shall  also  be 
applicable  to  all  federal  facilities  in  the 
State.  Sludge  management  activities 
shall  include  as  apphcable: 

(1)  Land  apphcation. 

(2)  Landfilling  in  a  Municipal  SoUd 
Waste  Landfill  regulated  under  40  CFR 
part  258, 

(3)  Incineration, 

(4)  Surface  disposal,  and 

(5)  Any  other  sludge  use  or  disposal 
practices  as  may  be  regulated  by  40  CFR 
part  503. 

•  •        *        •        • 

(m)  A  State  whose  sludge  permitting 
program  has  not  been  approved  under 
part  501  may  submit  to  the  Regional 
Administrator  an  appUcation  for 
approval  of  a  partial  sewage  sludge 
program  that  meets  the  following 
requirements: 

(1)  A  partial  program  submission 
must  constitute  a  complete  permitting 
program  covering  one  or  more  categories 
of  sewage  sludge  use  or  disposal.  A 
complete  permitting  program  includes 
the  issuance  of  permits,  the  monitoring 
of  comphance  and.  in  the  event  of 
violations,  enforcement  action  for  aU 
TWTDS  engaging  in  the  sewage  sludge 
use  or  disposal  practice  that  is  the 
subject  of  the  partial  program. 

(2)  The  partial  program  submission 
must  also  address  the  following 
requirements: 

(i)  The  Attorney  General's  Statement, 
in  addition  to  the  information  required 
by  §501.13.  must  clearly  explain  the 
jurisdiction  of  the  administering  ageftcy 
or  department; 

(ii)  The  program  description,  in 
addition  to  the  information  required  by 
§  501.12,  must  explain  in  detail  how  the 
program  will  operate,  including  which 
use  and  disposal  practice(s)  the  State 
will  cover.  The  program  description 
must  also  explain  the  relationship  and 
coordination  between  the  proposed 
partial  sewage  sludge  program  and  that 
part  of  the  program  for  which  EPA  will 
remain  the  pennitting  authority, 
including  a  discussion  of  the  division  of 
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pennitting.  enforcement,  and 
compliance  monitoring  responsibilities 
between  the  State  and  EPA;  and 

(iii)  The  Memorandum  of  Agreement 
between  EPA  and  the  State,  in  addition 
to  the  information  required  by  §501.14. 
must  set  out  in  detail  the 
responsibilities  of  EPA  and  the  State  in 
administering  the  partial  program, 
including  specific  provisions  for 
transfer  of  information  and 
determination  of  which  TWTDS  are 
included  in  the  partial  program. 

16.  Section  501.2  is  amended  by 
adding  a  definition  to  read  as  follows: 

iSOI.2    Definitions. 

•  •        •        •        • 

"TWTDS"  means  treatment  works 
treating  domestic  sewage. 

17.  Section  501.12  is  amended  by 
revising  paragraphs  (b).  (d).  (f)(l)(iv), 
(f)(l)(v).  and  (f)(2).  and  removing 
f>aragraph  (f)(3)  to  read  as  follows: 

S501.12    Program  description. 

•  •        •        *        • 

(b)  A  description  (including 
organization  charts)  of  the  organization 
and  structure  of  the  State  agency  or 
agencies  which  will  have  responsibihty 
for  administering  the  program.  If  more 
than  one  agency  is  responsible  for 
administration  of  a  program,  the 
responsibiUties  of  each  agency,  and 
their  procedures  for  coordination  must 
be  set  forth,  and  an  agency  must  be 
designated  as  a  "lead  agency"  (i.e..  the 
"State  sludge  management  agency")  to 
faciUtate  communications  between  EPA 
and  the  State  agencies  having  program 
responsibility.  If  the  State  proposes  to 
administer  a  program  of  greater  scope  of 
coverage  than  is  required  by  federal  law. 
the  information  provided  under  this 
paragraph  shall  indicate  the  resources 
dedicated  to  administering  the  federally 
required  portion  of  the  program.  This 
description  shall  include: 

(1)  A  description  of  the  general  duties 
and  the  total  number  of  State  agency 
staff  carrying  out  the  State  program; 

(2)  An  itemization  of  the  estimated 
costs  of  estabhshing  and  administering 
the  program  for  the  first  two  years  after 
apph)val  including  cost  of  the  persoimel 
described  in  paragraph  fb)(l)  of  this 
section,  cost  of  administrative  support, 
and  cost  of  technical  support,  except 
where  a  State  is  seeking  authorization 
for  an  estabUshed  sewage  sludge 
management  program  that  has  been  in 
existence  for  a  minimum  of  two  years 
and  is  at  least  as  stringent  as  the 
program  for  which  the  State  is  seeking 
authorization;  and 

(3)  An  estimate  of  the  sources  and 
amoimts  of  funding  for  the  first  two 
years  after  approval  to  meet  the  costs 


listed  in  paragraph  (b)(2)  of  this  section, 
except  where  a  State  is  seeking 
authorization  for  an  established  sewage 
sludge  management  program  that  has 
been  in  existence  for  a  minimum  of  two 
years  and  is  at  least  as  stringent  as  the 
program  for  which  the  State  is  seeking 
authorization.' 

•  •        •        *        * 

(d)  Copies  of  the  permit,  application, 
and  reporting  forms  or  procedures  the 
State  intends  to  employ  in  its  program. 

•  *        *        •        • 

(f)(1)'  *  * 

(iv)  NPDES,  UlC.  RCRA.  Clean  Air 
Act,  and  State  permit  number,  if  any, 
and; 

(v)  Compliance  status. 

(2)  States  may  submit  either: 

(i)  Inventories  which  contain  all  of  the 
information  required  by  paragraph  (0(1): 
or 

(ii)  A  partial  inventory  with  a  detailed 
plan  showing  how  the  State  will 
complete  the  required  inventory  within 
five  years  after  approval  of  its  sludge 
management  program  under  this  part. 

•  »        •        •        • 

18.  Section  501.14  is  amended  by 
revising  paragraphs  (a),  (b)(l)(i),  {b){2). 
(b)(3).  and  (c)  to  read  as  follows: 

$501.14    Memorandum  ol  Agrssmsnt wMi 
the  Regional  Administrator. 

(a)  Any  State  that  seeks  to  administer 
a  program  under  this  part  shall  submit 
a  Memorandiun  of  Agreement.  The 
Memorandiun  of  Agreement  shall  be 
executed  by  the  State  Program  Director 
and  the  Regional  Administrator  and 
shall  become  effective  when  approved 
by  the  Regional  Administrator.  In 
addition  to  meeting  the  requirements  of 
paragraph  (b)  of  this  section,  the 
Memorandum  of  Agreement  may 
include  other  terms,  conditions,  or 
agreements  consistent  with  this  part  and 
relevant  to  the  administration  and 
enforcement  of  the  State's  regulatory 
program.  The  Administrator  shall  not 
approve  any  Memorandum  of 
Agre«?ment  which  contains  provisions 
which  restrict  EPA's  oversight 
responsibihty. 

(b)*  *  * 

(l)(i)  Provisions  for  the  prompt 
transfer  from  EPA  to  the  State  of 
pending  permit  apphcations  applicable 
to  the  State  program  and  any  other 
information  relevant  to  program 
operation  not  already  in  the  possession 
of  the  State  Director  (e.g.,  support  files 
for  permit  issuance,  compUance  reports, 
etc.).  If  existing  permits  are  transferred 
from  EPA  to  the  State  for 
administration,  the  Memorandtun  of 
Agreement  shall  contain  provisions 
specifying  a  procedure  for  transferring 


the  administration  of  these  permits.  If  a 
State  lacks  the  authority  to  directly 
administer  permits  issued  by  the  federal 
government,  a  procedure  may  be 
established  to  transfer  responsibility  for 
these  permits. 

•  *        •        •        * 

(2)  Provisions  specifying  classes  and 
categories  of  permit  appUcations,  draft 
permits,  and  proposed  permits  that  the 
State  will  send  to  the  Regional 
Administrator  for  review,  comment  and, 
where  appUcable,  objection.  These 

provisions  shall  follow  the  permit 

review  procedvues  set  forth  in  40  CFR 
123.44. 

(3)  The  Memorandimi  of  Agreement 
shall  also  specify  the  extent  to  which 
EPA  will  waive  its  right  to  review, 
object  to,  or  conunent  upon  State-issued 
permits. 

•  •        •        »        • 

(c)  The  Memorandum  of  Agreement 
shall  also  provide  for  the  -following: 

(1)  The  circimistances  in  which  the 
State  must  promptly  send  notices,  draft 
permits,  final  permits,  or  related 
dociunents  to  the  Regional 
Administrator;  and 

(2)  Provisions  on  the  State's 
comphance  monitoring  and 
enforcement  program,  including: 

(i)  Provisions  for  coordination  of 
compliance  monitoring  activities  by  the 
State  and  by  EPA.  These  may  specify 
the  basis  on  which  the  Regional 
Administrator  will  select  facilities  or 
activities  within  the  State  for  EPA 
inspection;  and 

(li)  Procediues  to  assure  coordination 
of  enforcement  activities. 

(3)  When  appropriate,  provisions  for 
joint  processing  of  permits  by  the  State 
and  EPA  for  faciUties  or  activities  which 
require  permits  from  both  EPA  and  the 
State  under  different  programs  (see  for 
example  40  CFR  124.4). 

(4)  Provisions  for  modification  of  the 
Memorandiun  of  Agreement  in 
accordance  with  this  part. 

19.  Section  501.15  is  amended  by 
revising  paragraph  (a),  the  introductory 
text  of  paragraph  (b),  paragraphs 
(b)(10)(i).  (b)(13).  (b)(14).  the 
introductory  text  of  paragraph  (d), 
paragraph  (d)(1).  and  (d)(4)  through 
(d)(8),  to  read  as  follows: 

$501.15    Requirements  for  permitting, 
(a)  General  requirements.  All  State 

programs  under  this  part  shall  have 
legal  authority  to  implement  each  of  the 
following  provisions  and  must  be 
administered  in  conformance  with  each, 
except  that  States  are  not  precluded 
from  omitting  or  modifying  any 
provisions  to  impose  more  stringent 
requirements: 


( 1 )  Confidentiality  of  information . 
Claims  of  confidentiality  shall  be  denied 
for  the  following  information: 

(i)  The  name  and  address  of  any 
permit  appUcant  or  permittee; 

(ii)  Permit  applications,  permits,  and 
sewage  sludge  data.  This  includes 
information  submitted  on  the  permit 
application  forms  themselves  and  any 
attachments  used  to  supply  information 
required  by  the  forms. 

(2)  Duration  of  permits,  (i)  NPDES 
permits  issued  to  treatment  works 
treating  domestic  sewage  pursuant  to 
section  405(f)  of  the  CWA  shall  be 
effective  for  a  fixed  term  not  to  exceed 
five  years. 

(ii)  Non-NPDES  Permits  issued  to 
treatment  works  treating  domestic 
sewage  piu^uant  to  section  405(f)  of  the 
CWA  shall  be  effective  for  a  fixed  term 
not  to  exceed  ten  years. 

(3)  Schedules  of  compliance— {i) 
General.  The  permit  may,  when 
appropriate,  specify  a  sdiedule  of 
compUance  leading  to  compliance  with 
the  CWA  and  the  requirements  of  this 
part.  Any  schedules  of  compliance 
under  this  section  shall  require 
compUance  as  soon  as  possible,  but  not 
later  than  any  appUcable  statutory 
deadline  under  the  CWA. 

(u)  Interim  dates.  U  a  permit 
estabUshes  a  schedule  of  compUance 
which  exceeds  one  year  from  the  date  of 
permit  issuance,  the  schedule  shall  set 
forth  interim  requirements  and  the  date 
for  their  achievement.  The  time  between 
interim  dates  shall  not  exceed  six 
months. 

(iu)  Reporting.  The  permit  shaU  be 
writt«i  to  require  that  no  later  than  14 
days  foUowing  each  interim  date  and 
the  final  date  of  compUance,  the 
permittee  shall  notify  the  Director  in 
writing  of  its  compUance  or 
noncompUance  with  the  interim  or  final 
requirements,  or  submit  progress  reports 
if  paragraph  (a)(3)(ii)  of  this  section  is 
appUcable. 

(b)  Conditions  applicable  to  all 
permits.  In  addition  to  permit 
conditions  which  must  be  developed  on 
a  case-by-case  basis  in  order  to  meet 
appUcable  requirements  of  40  CFR  part 
503.  paragraphs  (a)(1)  through  (3)  of  this 
section,  and  permit  conditions 
developed  on  a  case-by-case  basis  using 
best  professional  judgment  to  protect 
pubUc  health  and  the  enviroiunent  from 
the  adverse  effects  of  toxic  pollutants  in 
sewage  sludge,  all  permits  shall  contain 
the  foUowing  permit  conditions  (or 
comparable  conditions  as  provided  for 
in  the  Memorandiun  of  Agreement): 
•        •        •        •        • 

(10)  Monitoring  and  records,  (i)  The 
permittee  shaU  monitor  and  rei>ort 


monitoring  results  as  specified 
elsewhere  in  this  permit  with  a 
frequency  dep>endent  on  the  nature  and 
effect  of  its  sludge  use  or  disposal 
practices.  At  a  minimum,  this  shaU  be 
as  required  by  40  CFR  part  503. 
•        *        •        •        * 

(13)  Reopener.  If  a  standard  for 
sewage  sludge  use  or  disposal 
appUcable  to  permittee's  use  or  disposal 
methods  is  promulgated  under  section 
405(d)  of  the  CWA  before  the  expiration 
of  this  permit,  and  that  standard  is  more 
stringent  than  the  sludge  pollutant 
limits  or  acceptable  management 
practices  authorized  in  this  permit,  or 
controls  a  pollutant  or  practice  not 
limited  in  this  permit,  this  permit  may 
be  promptly  modified  or  revoked  and 
reissued  to  conform  to  the  standard  for 
sludge  use  or  disposal  promulgated 
under  section  40S(d)  of  the  CWA. 

(14)  Duty  to  reapply.  If  the  permittee 
wishes  to  continue  an  activity  regulated 
by  this  permit  after  the  expiration  date 
of  this  permit,  the  permittee  must  apply 
for  a  new  permit. 
***** 

(d)  Permit  procedures.  All  State 
programs  approved  under  this  part  shaU 
have  the  legal  authority  to  implement, 
and  be  administered  in  accordance 
with,  each  of  following  provisions, 
unless  the  Regional  Administrator 
determines  that  the  State  program 
includes  comparable  or  more  stringent 
provisions. 

(1)  Application  for  a  permit,  (i)  Any 
TWTDS  whose  sewage  sludge  use  or 
disposal  method  is  covered  by  40  CFR 
part  503  and  covered  under  the  State 
program,  except  TWTDS  covered  by 
sewage  sludge  general  permits,  shall 
complete,  sign,  and  submit  to  the 
Director  an  appUcation  for  a  permit 
within  the  time  specified  in  paragraph 
(d)(l)(ii)  of  this  section. 

(ii)(A)  TWTDS  with  a  currently 
effective  NPDES  permit  must  submit  the 
appUcation  informaticm  required  by  40 
CFR  122.21(q)  when  the  next 
application  for  NPDES  permit  renewal 
is  due. 

(B)  Other  existing  TWTDS  not 
addressed  under  paragraph  (d)(l)(u)(A) 
of  this  section  must  submit  the 
information  listed  in  paragraphs 
(d)(l)(u)(B)(l)  through  (5)  of  this 
section,  to  the  Director  within  one  year 
after  pubUcation  of  a  standard 
appUcable  to  its  sewage  sludge  use  or 
disposal  practice(s).  The  Director  shaU 
determine  when  such  TWTDS  must 
submit  a  full  permit  appUcation. 

[1]  Name,  mailing  address  and 
location  of  the  TWTDS; 

(2)  The  operator's  name,  address, 
telephone  number,  ownership  status, 


and  status  as  Federal,  State,  private, 
pubUc  or  other  entity; 

(5)  A  description  of  the  sewage  sludge 
use  or  disposal  practices.  Unless  the 
sewage  sludge  meets  the  requirements 
of  40  CFR  122.21(q)(8){iv).  the 
description  shaU  include  the  name  and 
address  of  any  faciUty  where  sewage 
sludge  is  sent  for  treatment  or  disposal, 
and  the  location  of  any  land  appUcation 
sites; 

(4)  Annual  funount  of  sewage  sludge 
generated,  treated,  used  or  disposed  (dry 
weight  basis);  and 

(5)  The  most  recent  data  the  TWTDS 
may  have  on  the  quaUty  of  the  sewage 
sludge. 

(Q  Notwithstanding  paragraph 
(d)(l)(n)(A)  or  (B)  of  this  section,  the 
Director  may  require  permit 
appUcations  from  any  TWTDS  at  any 
time  if  the  Director  determines  that  a 
permit  is  necessary  to  protect  pubUc 
health  and  the  environment  from  any 
potential  adverse  effects  that  may  occur 
from  toxic  poUutants  in  sewage  sludge. 

(D)  Any  TWTDS  that  commences 
operations  after  promulgation  of  an 
appUcable  standard  for  sewage  sludge 
use  or  disposal  shall  submit  an 
appUcation  to  the  Director  at  least  180 
days  prior  to  the  date  proposed  for 
commencing  operations. 

(iii)  The  Director  shall  not  begin  the 
processing  of  a  permit  until  the 
applicant  has  hilly  compUed  with  the 
appUcation  requirements  for  that 
permit. 
•        •        •        •        • 

(4)  Fact  sheets.  A  fact  sheet  shall  be 
prepared  for  every  draft  permit  which 
the  Director  finds  is  the  subject  of 
widespread  pubUc  interest  or  raises 
major  issues.  The  fact  sheet  shaU  briefly 
set  forth  the  principal  facts  and  the 
significant  factual,  legal,  methodological 
and  poUcy  questions  considered  in 
preparing  the  draft  permit  The  Director 
shall  send  this  fact  sheet  to  the 
appUcant  and,  on  request,  to  any  other 
person. 

(5)  Public  notice  of  permit  actions  and 
public  comment  period,  (i)  The  Director 
shall  give  pubUc  notice  that  the 
foUowing  actions  have  occurred: 

(A)  A  draft  permit  has  been  prepared. 
At  least  30  days  shall  be  allowed  for 
pubUc  comment  on  the  draft  permit 
imless  there  has  been  a  previous  pubUc 
comment  period  such  as  during  the 
permit  appUcation. 

(B)  A  meeting  or  hearing  has  been 
scheduled. 

(u)  Methods.  PubUc  notice  of 
activities  described  in  paragraph 
(d)(5)(i)  of  this  section  shall  be  given  in 
the  area  affected  by  these  activities  by 
any  method  reasonably  calculated  to 
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give  actual  notice  of  the  action  in 
question  to  any  person  potentially 
affected  or  requesting  notice  of  the 
action,  inducting  publication  of  a  notice 
in  a  daily  or  weekly  newspaper  within 
the  area  affected  by  the  facility  or 
activity,  press  releases,  or  any  other 
forum  or  mediiun  to  elicit  public 
participation. 

(iii)  Contents— (A)  All  public  notices. 
All  public  notices  issued  under  this  part 
shall  contain  the  following  minimum 
information: 

(1)  Name  and  address  of  the  office 
processing  the  permit  action  for  which 
notice  is  being  given; 

(2)  Name  and  address  of  the  permittee 
or  permit  appUcant  and,  if  different,  of 
the  facihty  or  activity  regulated  by  the 
permit; 

(3)  A  brief  description  of  the  activity 
described  in  the  permit  application 
(including  the  inclusion  of  land 
appUcation  plan,  if  appropriate); 

(4)  Name,  address  and  telephone 
niunber  of  a  person  from  whom 
interested  persons  may  obtain  further 
information,  including  copies  of  the 
draft  permit,  fact  sheet,  and  the 
application; 

(5)  A  brief  description  of  the  comment 
procedures  required  by  §  501.15(d)(6) 
and  the  time  and  place  of  any  meeting 
or  hearing  that  will  be  held,  including 

a  Statement  of  procedures  to  request  a 
meeting  or  hearing  (unless  a  meeting  or 
hearing  has  already  been  scheduled) 
and  other  procedures  by  which  the 
public  may  participate  in  the  final 
permit  decision;  and 

(6)  Any  additional  information 
considered  necessary  or  proper. 

(B)  Public  notices  for  meetings  or 
hearings.  In  addition  to  the  general 
public  notice  described  in  paragraph 
(d)(5)(iii)(A)  of  this  section,  the  public 
notice  of  a  meeting  or  hearing  shall 
contain  the  following  information: 

[1)  Date,  time  and  place  of  the 
meeting  or  hearing;  and 

(2)  A  brief  description  of  the  nature 
and  purpose  of  the  meeting  or  hearing, 
including  the  apphcable  rules  and 
procedures. 

(6)  Public  comments  and  requests  for 
public  meetings  or  hearings.  During  the 
public  comment  period,  any  interested 
person  may  submit  written  comments 
on  the  draft  permit  and  may  request  a 
public  meeting  or  hearing,  if  no  meeting 
or  hearing  has  already  been  scheduled. 
A  request  for  a  public  meeting  or 
hearing  shall  be  in  writing  and  shall 
State  the  nature  of  the  issues  proposed 
to  be  raised  in  the  meeting  or  hearing. 
All  comments  shall  be  considered  in 
making  the  final  decision  and  shall  be 
answered  as  provided  in  paragraph 
(d)(8)  of  this  section. 


(7)  Public  meetings  or  hearings.  The 
Director  shall  hold  a  public  meeting  or 
hearing  whenever  he  or  she  finds,  on 
the  basis  of  requests,  a  significant  degree 
of  public  interest  in  a  draft  permit.  The 
Director  may  also  hold  a  public  meeting 
or  hearing  at  his  or  her  discretion,  (e.g., 
where  such  a  hearing  might  clarify  one 
or  more  issues  involved  in  the  permit 
decision). 

(8)  Response  to  comments.  At  the 
time  a  final  permit  is  issued,  the 
Director  shall  issue  a  response  to 
comments.  The  response  to  comments 
shall  be  available  to  the  public,  and 
shall: 

(i)  Specify  which  provisions,  if  any,  of 
the  draft  permit  have  been  changed  in 
the  final  permit  decision,  and  the 
reasons  for  the  change;  and 

(ii)  Briefly  describe  and  respond  to  all 
significant  comments  on  the  draft 
permit  raised  during  the  public 
comment  period  or  during  any  meeting 
or  hearing. 
•        •        •        •        • 

20.  Section  501.17  is  amended  by 
revising  paragraphs  (a)(3)  and  (b)(1)  to 
read  as  follows: 

§501.17    Raquiffwnents  for  enforcement 
auttiortty. 

(a)*     *     * 

(3)*     •     • 

(i)  Civil  penalties  shall  be  recoverable 
for  the  violation  of  any  permit 
condition;  any  applicable  standard  or 
limitation;  any  filing  requirement;  any 
duty  to  allow  or  carry  out  inspection, 
entry  or  monitoring  activities;  or  any 
regulation  or  orders  issued  by  the  State 
Program  Director.  The  State  shall  at  a 
minimum,  have  the  authority  to  assess 
penalties  of  up  to  $5,000  a  day  for  each 
violation. 

(ii)  Criminal  fines  shall  be  recoverable 
against  any  person  who  willfully  or 
negligently  violates  any  appUcable 
standards  or  limitations;  any  permit 
condition;  or  any  filing  requirement. 
The  State  shall  at  a  minimum,  have  the 
authority  to  assess  fines  of  up  to  $10,000 
a  day  for  each  violation.  States  which 
provide  the  criminal  remedies  based  on 
"criminal  negligence,"  "gross 
neghgence"  or  strict  liabiUty  satisfy  the 
requirement  of  this  paragraph  (a)(3)(ii). 

(iii)  Criminal  fines  shall  be 
recoverable  against  any  person  who 
knowingly  makes  any  false  Statement, 
representation  or  certification  in  any 
program  form,  or  in  any  notice  or  report 
required  by  a  permit  or  State  Program 
Director,  or  who  knowingly  renders 
inaccurate  any  monitoring  device  or 
method  required  to  be  maintained  by 
the  State  Program  Director.  The  State 
shall  at  a  fninimnm,  have  the  authority 


to  assess  fines  of  up  to  $5,000  for  each 
instance  of  violation. 

(b)(1)  The  civil  penalty  or  criminal 
fine  shall  be  assessable  for  each  instance 
of  violation  and,  if  the  violation  is 
continuous,  shall  be  assessable  up  to  the 
maximum  amount  for  each  day  of 
violation. 
»        •        *        *        » 

21.  Section  501.21  is  revised  to  read 
as  follows: 

i  501 .21    Program  reporting  to  EPA. 

The  State  Program  Director  shall 
prepare  annual  reports  as  detailed  in 
this  section  and  shall  submit  any  reports 
required  under  this  section  to  the 
Regional  Administrator.  These  jeports 
shall  serve  as  the  main  vehicle  for  the 
State  to  report  on  the  status  of  its  sludge 
management  program,  update  its 
inventory  of  sewage  sludge  generators 
and  sludge  disposal  fadUties,  and 
provide  information  on  inddents  of 
noncomphfuice.  The  State  Program 
Director  shall  submit  these  reports  to 
the  Regional  Administrator  according  to 
a  mutually  agreed-upon  schedule.  The 
reports  spedfied  in  this  section  may  be 
combined  with  other  reports  to  EPA 
(e.g.,  existing  NPDES  or  RCRA  reporting 
systems)  where  appropriate  and  shall 
indude  the  following: 

(a)  A  summary  of  the  incidents  of 
noncompUance  which  occiured  in  the 
previous  year  that  includes: 

(1)  The  non-complying  fadUties  by 
name  and  reference  number; 

(2)  The  type  of  noncompliance,  a  brief 
description  and  date(s)  of  the  event; 

(3)  The  date(s)  and  a  brief  description 
of  the  action^s)  taken  to  ensure  timely 
and  appropriate  action  to  achieve 
compliance; 

(4)  Status  of  the  inddent(s)  of 
noncompUance  with  the  date  of 
resolution;  and 

(5)  Any  details  which  tend  to  explain 
or  mitigate  the  inddent(s)  of 
noncompUance. 

(b)  Information  to  update  the 
inventory  of  all  sewage  sludge 
generators  and  sewage  sludge  disposal 
faciUties  submitted  with  the  program 
plan  or  in  previous  annual  reports, 
including: 

(1)  Name  and  location; 

(2)  NPDES,  UIC.  RCRA,  Clean  Air  Ad, 
and  State  permit  number,  if  any; 

(3)  Sludge  management  practice(s) 
used;  and 

(4)  Sludge  production  volume. 
22.  Section  501.32  is  amended  by 

revising  paragraph  (a)  to  read  as  follows: 

$501.32    ProcedurM  for  revision  of  State 
programs. 

(a)  Any  approved  State  program 
which  requires  revision  to  comply  with 
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amendments  to  federal  regulations 
governing  sewage  sludge  use  or  disposal 
(including  revisions  to  this  part)  shall 
revise  its  program  within  one  year  after 
promulgation  of  appUcable  regulations, 
imless  either  the  State  must  amend  or 
enad  a  statute  in  order  to  make  the 
required  revision,  in  which  case  such 
revision  shall  take  place  within  2  years; 
or  a  different  schedule  is  estabUshed 
under  the  Memorandum  of  Agreement 
*        •        •        •        • 

(FR  Doc  97-5879  Filed  3-10-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  570 

[Doctot  No.  FR-4067-f»-01] 
RIN  2S06-nAB82 

Community  Development  Block  Grant 
Program  for  States;  Revisions  to 
Program  Income  Requirements  and 
Miscellaneous  Amendments;  Notice  of 
Proposed  information  Collection 
Requirements 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Proposed  rule. 

summary:  This  rule  contains  proposed 
changes  to  several  sections  of  the 
regulations  for  the  Community 
Development  Block  Grant  (CDBG) 
Program  for  States.  This  proposed  rule 
would  streamline  and  update  the 
regulations  with  regard  to  recent 
statutory  changes,  clarify  the  program 
income  requirements,  and  correct  other 
identified  deficiencies  in  the  State 
CDBG  regulations.  This  proposed  rule 
would  also  provide  States  additional 
flexibihty  in  their  administration  of  the 
program. 

DATES:  Comments  due  date:  May  12, 
1997. 

ADDRESSES:  HUD  invites  interested 
persons  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel.  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  pubhc  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

HUD  also  invites  interested  persons  to 
submit  comments  on  the  proposed 
information  collection  requirements  in 
this  proposed  rule.  Comments  must 
refer  to  the  above  docket  number  and 
title,  and  must  be  sent  to  the  Office  of 
Information  «nd  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  HUD. 
Washington,  DC  20503. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Steve  Johnson,  Assistsmt  Director,  State 
&  Small  Cities  Division,  Room  7184. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington.  DC  20410;  telephone 
number  (202)  708-1322  (this  number  is 


not  toll-free).  Hearing-  or  speech- 
impaired  persons  may  access  the 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339.  FAX  inquiries  (but  not  comments 
on  the  rule)  may  be  sent  to  Mr.  Johnson 
at  (202)  708-2575  (this  number  is  not 
toll-free). 

SUPPLEMENTARY  INFORMATION 
Background 

This  proposed  rule  would  revise  the 
regulations  for  the  State  Commimity 
Development  Block  Grant  Program  (24 
CFR  part  570)  to  respond  to  problems 
HUD  has  identified  in  the  program,  to 
implement  a  1992  statutory  change  to 
the  Housing  and  Community 
Development  Act  of  1974  (the  Act)  (42 
U.S.C.  5301-5320),  to  implement 
changes  resulting  from  the  Cash 
Management  Improvement  Act,  and  to 
provide  additional  flexibiUty  to  States 
in  implementing  their  pro^^uns. 
Specifically,  this  rule  contains:  (1) 
Proposed  changes  to  the  requirements 
governing  Federal  grant  payments  to 
States:  (2)  Various  proposed  changes  to 
the  program  income  requirements, 
including  the  situations  in  which 
income  earned  on  grant  funds  must  be 
remitted  to  the  U.S.  Treasury;  (3)  A 
proposed  change  regarding  revolving 
funds;  (4)  The  proposed  application  of 
the  Entitlement  regulations  governing 
lump-sum  drawdowns  to  the  State 
program;  (5)  The  proposed  apphcation 
of  the  Entitlement  regulations  governing 
the  use  of  escrow  accounts  for 
rehabihtation  of  residential  propeflies  to 
the  State  program;  (6)  A  proposed 
change  to  the  conflict  of  interest 
requirements;  (7)  A  proposed  change 
regarding  use  of  CDBG  funds  outside  the 
jurisdiction  of  the  recipient;  and  (8)  A 
proposed  change  to  the  general 
provisions  regarding  a  State's 
administrative  flexibihty.  Each  of  these 
proposed  changes  is  described  below. 

Federal  Grant  Payments 

Section  570.489(c)  of  the  State  CDBG 
regulations  describes  the  requirements 
concerning  Federal  grant  payments  te 
States.  Pursuant  to  the  Treasury 
Department's  regulations  in  31  CFR  part 
205,  States  and  units  of  general  local 
government  must  minimize  the  elapsed 
time  between  receipt  of  Federal  funds 
and  their  disbursement  for  grant 
activities.  This  regulation  was  based  on 
the  provisions  of  the  Intergovernmental 
CooperaUon  Act  (31  U.S.C.  6503). 

The  Intergovernmental  Cooperation 
Act  has  been  superseded  by  the  Cash 
Management  Improvement  Act  of  1990, 
as  amended  in  1992  (31  U.S.C.  3335. 
6503),  which  made  several  fundamental 


changes  to  the  manner  of  Federal-State 
payments.  The  Treasury  Department 
amended  the  implementing  regulations 
in  31  CFR  part  205  on  December  21, 
1992  (57  FR  60676).  Under  the  new 
regulations.  States  and  the  Treasury 
Department  enter  into  agreements 
covering  all  Federal  programs  over  a 
certain  threshold  funding  level. 
Through  these  agreements.  States  select 
specific  payment  techniques  that  are 
designed  to  prevent  delays  between 
drawdown  and  disbursement  of  funds. 
For  programs  that  are  below  the 
threshold,  States  must  use  alternative 
procedures  to  prevent  delays  between 
drawdown  and  disbursement  of  funds. 
In  1995,  only  two  States'  CDBG 
allocations  fell  below  the  threshold. 

Section  §  570.489(c)(2)  of  the  State 
CDBG  regulations  provides  that  interest 
earned  by  units  of  local  government  on 
funds  held  pending  disbursement  is  not 
program  income,  and  they  must 
generally  return  such  interest  to  the  U.S. 
Treasiuy.  The  paragraph  further 
provides,  however,  that  States  generally 
do  not  have  to  retiun  interest  earned 
during  the  time  between  receipt  of 
funds  and  disbursement  to  local 
governments. 

The  December  21, 1992  amendments 
to  31  CFR  part  205  render  some  of 
§  570.489(c)  obsolete.  Therefore,  rather 
than  repeat  the  requirements  for  States 
in  the  State  CDBG  regulations, 
§  57Q.489(c)  of  this  proposed  rule  would 
simply  refer  to  the  more  detailed 
requirements  in  31  CFR  part  205. 
However,  this  proposed  rule  would 
retain  the  existing  requirement  that 
States  ensiu«  that  units  of  local 
government  also  minimize  the  time 
between  receipt  of  CDBG  funds  and 
their  disbursement,  by  moving  the 
provision  to  the  program  income 
requirement  section  (§  570.489(e)).  This 
proposed  move  is  further  discussed  in 
the  Program  Income  Requirements 
section  of  this  preamble,  below.' 

Program  Income  Requirements 

The  proposed  changes  to  the  program 
income  provisions  that  are  described  in 
this  section  of  the  preamble  respond  to 
the  amendments  of  the  Housing  and 
Community  Development  Act  of  1992 
(the  1992  Act)  (Pub.  L.  102-550, 
approved  October  28,  1992;  106  Stat. 
3672),  HUD  Inspector  General 
recommendations,  and  an  opinion 
issued  by  the  Comptroller  General  of  the 
United  States. 

Implementation  of  1 992  Statutory 
Amendments 

The  State  CDBG  regulations  ciurently 
provide  for  several  situations  in  which 
program  income  received  by  a  imit  of 


general  local  government  after  closeout 
of  its  grant  from  the  State  would  not  be 
subject  to  the  program  income 
requirements  in  §  570.489(e).  However, 
the  1992  Act  amended  section  104(j)  of 
the  Housing  and  Commimity 
Development  Act  of  1974  (42  U.S.C. 
5304(j))  to  provide  that  the  use  of 
program  income  must  be  governed  by 
all  normal  CDBG  program  requirements 
for  as  long  as  the  program  income  exists. 
(Another  statutory  change,  along  with 
several  regulatory  initiatives,  was 
reflected  in  the  CDBG  Program 
Economic  Development  Guidelines  final 
rule,  published  on  January  5,  1995  (60 
FR  1922)).  At  that  time.  HUD  noted  that 
further  regulatory  changes  were 
forthcoming  to  implement  fully  the 

1992  amendments  to  the  Act.  With  this 
amendment  in  the  1992  Act  regarding 
post-closeout  program  income.  Congress 
intended  to  expand  the  coverage  of 
program  requirements  to  all  repajrments 
that  are  classified  as  program  income. 
This  amendment  applies  to  all  program 
income  generated  by  grants  made  by 
States  from  funds  in  Fiscal  Year  (FY) 

1993  and  later. 

A  major  problem  that  States  face  in 
implementing  the  statutory  amendment 
is  that  a  community  may  continue  to 
generate  and  use  program  income  long 
after  the  initially-funded  activity  is 
completed.  States  generally  close  out 
grants  to  local  governments  upon 
completion  of  the  initially-funded 
activities,  though  closeouts  may  be 
conditioned  upon  the  satisfactory 
completion  of  certain  other  actions, 
such  as  submission  of  an  audit  or 
fulfillment  of  job  creation  requirements. 
This  new  statutory  provision 
significantly  extends  States' 
responsibilities  in  tracking  program 
income.  To  provide  as  much  flexibihty 
as  possible  within  the  constraints  of  the 
law,  HUD  proposes  to  allow  States  to 
demonstrate  compliance  with  this 
requirement  in  the  following  ways: 

(1)  States  may  maintain  contractual 
relationships  with  units  of  general  local 
government  for  as  long  as  there  is 
program  income  to  be  tracked.  Since,  in 
some  cases,  receipt  of  program  income 
by  a  local  government  may  be  sporadic, 
a  State  could  craft  its  contractual 
agreements  so  that  they  terminate  once 
a  local  government  has  exhausted  its 
program  income,  and  re-activate  upon 
receipt  of  new  program  income  at  some 
future  date. 

(2)  States  may  require  local 
governments  to  obtain  advance  State 
approval  of  a  local  plan  to  expend 
program  income,  in  the  absence  of  a 
more  formal  contractual  relationship. 
This  arrangement  may  be  well-suited  for 
States  that  presently  use  a  "conditional 


closeout"  process,  in  which  a  grant 
recipient  has  program  income  on  hand 
at  the  time  of  grant  closeout  or  receives 
program  income  after  closeout  of  the 
grant  that  generated  the  program 
income. 

(3)  States  may  seek  HUD  approval  of 
an  alternative  method  for  demonstrating 
compliance.  HUD  intends  that  field 
offices,  not  Headquarters,  would  grant 
such  approval. 

States  may  select  different  approaches 
for  different  types  of  grant  recipients. 
For  example,  a  State  that  distributes 
some  of  its  funds  on  a  formula  basis  and 
some  on  a  competitive  basis  might 
select  option  number  1,  above,  for  those 
units  of  local  government  that  receive 
funding  every  year,  and  option  number 
2  for  other  grant  recipients.  A  State 
might  also  blend  the  first  two  options  by 
requiring  a  plan  for  the  use  of  program 
income  by  local  governments  as  part  of 
its  contractual  agreement  with  luiits  of 
general  local  government. 

Program  income  is  a  significant 
resoiuce  in  the  State  CDBG  program, 
and  it  constitutes  a  major  multipUer  of 
the  benefits  that  the  CDBG  program 
provides  to  citizens  and  beneficiaries. 
For  example,  diuing  Fiscal  Years  1992- 
1994,  the  cumulative  amount  of 
program  income  received  by  all  States 
averaged  over  $43.2  miUion  per  year; 
that  is  more  than  double  the  average 
yearly  allocation  amount  to  States 
during  that  period  ($20.2  miUion).  This 
represents  only  that  portion  of  program 
income  that  was  returned  to  the  States 
by  units  of  general  local  government. 
HUD  has  not  previously  required  States 
to  report  on  program  income  retained  at 
the  local  level.  However,  consistent 
with  the  1992  amendments.  HUD  now 
proposes  in  §  570.489(e)(4)  to  require 
States'  anniial  performance  reports  to 
include  the  use  of  program  income  held 
by  local  governments. 

HUD  recognizes  that  implementation 
of  this  statutory  change  may 
significantly  affect  the  reuse  of  a  large 
dollar  volume  of  income  retained  by 
local  governments.  Because  States  have 
not  previously  reported  to  HUD  on 
locally-retained  income  (whether 
classified  as  program  income  or  as 
miscellaneous  revenue).  HUD  cannot 
accurately  predict  the  financial 
impUcations  of  this  proposed  rule 
change.  HUD  welcomes  comments  on 
the  amount  of  income  that  will  now  be 
subject  to  program  income 
requirements,  and  on  resulting  effects 
on  what  such  funds  are  used  for. 

Continuing  Applicability  of  Previous 
Regulations 

In  the  last  few  years,  there  have  been 
a  succession  of  regulatory  dianges  to  the 


State  CDBG  program  income 
requirements.  Presently,  States  must 
administer  multiple  sets  of 
requirements,  each  of  which  appUes  to 
program  income  received  diuing 
different  time  periods.  Program  income 
received  prior  to  December  9, 1992  was 
subject  to  the  requirements  laid  out  in 
various  poUcy  memoranda  issued 
subsequent  to  the  issuance  of  amended 
State  CDBG  regulations  on  April  8, 1982 
(47  FR  15297).  HUD  formaUzed  those 
pohcies  in  a  final  rule  pubUshed  in  the 
Federal  Register  on  ^lovember  9, 1992 
(57  FR  53397),  Program  income 
generated  from  grants  made  by  States 
with  Fiscal  Year  1993  and  later  funds  is 
subject  to  the  1992  statutory 
amendments  as  well  as  the  requirements 
of  the  November  9, 1992  final  rule. 
Finally,  the  January  5, 1995  CDBG 
Program  Economic  Development 
Guidelines  final  rule  (60  FR  1922) 
included  an  expanded  Ust  of  revenues 
that  are  not  considered  program  income. 

States  have  reported  that  tracking 
different  requirements  as  they  apply  to 
different  funding  years  is  complicated 
and  time-consuming,  especially  for 
program  income  retained  at  the  local 
level.  Repayments  of  loans  made  from 
one  grant  to  a  given  commimity  may  be 
subject  to  different  requirements  than 
repayments  of  loans  made  from  a 
subsequent  year's  grant  to  the  same 
community.  This  results  in  an  increased 
record-keeping  burden  on  both  the  State 
and  local  governments.  The  complexity 
and  burden  are  compounded  when 
program  income  is  used  to  make 
additional  loans,  which,  in  turn, 
generate  more  program  income.  It  is  not 
clear  to  some  States  whether  program 
income  is  subject  to  the  requirements  in 
effect  at  the  time  the  State  awarded  the 
initial  grant  to  the  locahty.  or  to  the 
requirements  in  effect  when  the 
program  income  is  received. 

To  address  this  confusion.  HUD  is 
propKKing  to  clarify  the  continuing 
appUcabihty  of  previous  program 
income  requirements  to  program  income 
retained  by  locahties.  (The  problem 
does  not  occur  with  program  income 
retiuned  to  States  for  redistribution. 
Since  State-held  program  income  is 
redistributed  according  to  the  method  of 
distribution  in  effect  at  the  time  that  it 
is  redistributed,  such  program  income  is 
treated  the  same  as  a  State's  regular 
allocation  of  funds  for  that  year;  this 
includes  being  subject  to  the  same  other 
CDBG  program  requirements.)  This 
propos«d  rule  would  provide  that 
program  income  that  results  from  an 
activity  funded  from  FY  1992  and 
earUer  funds  remains  subject  to  the 
requirements  as  they  currently  exist. 
The  new  provision  in  this  proposed  rule 
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would  apply  to  FY  1993  and  later  funds. 
If  a  local  government  commingles 
program  income  from  pre- 1993  grants 
with  program  income  from  a  newer 
grant,  the  new  provision  in  this 
proposed  rule  would  apply  to  all  the 
program  income,  as  the  local  * 

government  would  not  be  able  to 
distinguish  which  income  came  &t>m 
which  grant. 

Some  States  have  reported  that 
reducing  the  number  of  different 
program  income  requirements  would 
also  simphfy  compliance  with  the 
requirements.  In  response  to  these 
suggestions,  this  proposed  rule  would 
provide  an  alternative  to  the 
"continuing  appUcability"  provision 
described  in  the  previous  paragraph. 
States  would  have  the  option  of 
applying  these  new  provisions  to  all 
program  income  held  by  units  of  local 
government,  regardless  of  the  soiure 
year  of  the  funding  that  generated  the 
program  income.  Subjecting  all 
outstanding  locally-held  program 
income  to  these  proposed  requirements 
would  greatly  simplify  the  tracking  of 
program  income  and  would  reduce 
confusion  over  which  set  of 
requirements  appUes  to  which  program 
income  dollars.  However,  the  proposed 
requirements  would  be  more  restrictive. 
Application  of  the  new  requirements  to 
pre- FY  1993  funding  could  mean  that 
some  funds  would  be  reclassified  as 
program  income  rather  than 
miscellaneous  revenue,  which  could 
reduce  local  governments'  flexibility  in 
expending  such  funds.  Furthermore, 
applying  the  new  rules  to  previously- 
generated  program  income  would 
probably  require  amending  the  existing 
grant  contracts  with  units  of  local 
government,  which  would  reduce  any 
staff  time  savings  resulting  from 
simpliRed  tracking  of  program  income. 

However,  the  potential  administrative 
benefits  to  States  and  local  governments 
may  outweigh  the  negative  impact  of 
reduced  local  flexibility  in  enough  cases 
to  justify  this  option.  HUD  particularly 
welcomes  comments  on  the  practical 
impUcations  of  this  option,  on  the  net 
savings  of  staff  time  resulting  from  the 
option,  and  the  effects  on  State  grant 
recipients. 

Miscellaneous  Improvements  and 
Updates 

States  have  requested  several 
clarifications  of  the  program  income 
requirements,  and  HUD  has  discovered 
other  eireas  that  call  for  regulatory 
redress.  In  substantially  updating  the 
program  income  requirements  contained 
in  §  570.489(e),  HUD  is  proposing  to 
incorporate  the  following  changes. 


(1)  Selling  off  loan  portfoUos  in  order 
to  expedite  the  receipt  of  program 
income.  In  order  to  maximize  available 
financial  resources,  communities  are 
increasingly  selling  portfolios  of  loans 
on  the  secondary  market,  or  selling 
obligations  secured  by  loan  portfolios. 
Several  communities  have  recently 
requested  HUD's  approval  to  "net  out" 
of  the  proceeds  from  such  sales  the 
various  legal  and  other  costs  that  are 
incurred  when  a  grantee  sells  or 
securitizes  a  portfolio.  There  are 
similarities  between  such  situations  and 
the  currently-allowed  provision 
whereby  costs  incidental  to  the 
generation  of  program  income  from  the 
rental  or  use  of  CDBG-assisted  real  or 
personal  property  may  be  netted  out  of 
the  gross  income  received.  Therefore, 
this  proposed  rule  would  amend 

§  570.489(e)(l}  (vi)  and  (vii)  to  allow 
legal  and  other  costs  associated  with  the 
sale  or  securitization  of  CDBG-funded 
loans  to  be  netted  out  before  the  amount 
of  program  income  is  determined.  This 
provision,  however,  would  be  limited  to 
costs  that  are  not  already  eligible  as 
general  administrative  costs  of  either  the 
State  or  the  unit  of  general  local 
government. 

(2)  $25,000  per  year  exception. 
Section  104(j)  of  the  Act  allows  the 
Secretary  to  exempt  from  the  program 
income  requirements  amounts  that  are 
so  small  that  the  tracking  thereof  would 
pose  an  administrative  burden.  In  the 
CDBG  Program  Economic  Development 
GuideUnes  final  rule  (January  5, 1995; 
60  FR  1922),  HUD  raised  this  threshold 
in  §  570.489(e)(2)  from  $10,000  to 
$25,000  per  year  per  unit  of  general 
local  government.  Some  confusion 
apparently  exists  over  how  to  apply  this 
threshold.  This  proposed  rule  would 
revise  the  wording  of  this  paragraph 
slightly  to  clarify  that  this  threshold 
applies  only  to  program  income  retained 
by  a  unit  of  general  local  government 
and  its  subrecipients;  the  threshold 
applies  separately  to  each  unit  of  local 
government.  As  with  the  currently- 
existing  rule,  this  provision  would  not 
apply  to  program  income  that  a  unit  of 
local  government  earns  but  returns  to 
the  State. 

(3)  Remission  of  grant  funds.  This 
proposed  rule  would  add 

§  570.489(e)(2)(v).  listing  certain  types 
of  interest  earnings  that  are  not 
considered  to  be  program  income.  Two 
of  these  provisions  would  respond  to 
HUD  Inspector  General  findings  and 
implement  an  opinion  of  the 
Comptroller  General  of  the  United 
States  that  income  generated  by  an 
ineligible  CDBG-assisted  activity  must 
be  retiuTied  to  the  U.S.  Treasury.  Since, 
in  the  context  of  the  Comptroller 


General  opinion,  eUgibiUty  includes 
meeting  a  national  objective,  this 
provision  should  invoke  a  sharpened 
grantee  focus  on  successful  outcomes; 
interest  generated  from  CDBG-funded 
loans  could  only  be  kept  by  the  grantee 
when  the  assisted  activities  meet  the 
national  objective  requirements. 

The  third  provision  (at 
§  570.489(e)(2)(v)(C))  requiring  that  most 
interest  earned  by  units  of  general  local 
govenunent  on  grant  advances  (prior  to 
disbursement  of  the  funds  for  activities) 
be  returned  to  the  U.S.  Treasury,  already 
appears  in  the  State  CDBG  regulations  at 
§  570.489(c)(2).  Concordant  with  the 
proposed  revision  of  §  570.489(c) 
(described  above),  this  proposed  rule 
would  move  the  requirement  to 
§  570.489(e)(2)(v)  to  complete  the  listing 
of  what  is  not  program  income.  This 
proposed  rule  would  simultaneously 
update  this  provision  to  note  that 
interest  earned  on  escrow  accounts, 
unlike  interest  earned  on  lump  sum 
drawdowns,  must  be  returned  to  the 
Treasury. 

HUD  issued  comparable  provisions  in 
a  final  rule  for  the  Entitlement  CDBG 
program,  published  on  November  9, 
1995  (60  FR  56893).  In  responding  to 
pubUc  comments  in  that  rulemaking, 
HUD  provided  guidance  on  the  extent 
and  applicability  of  these  provisions. 
Readers  with  a  particular  interest  in 
these  provisions  may  wrish  to  read  the 
preamble  to  the  November  9,  1995  final 
rule  (60  FR  56892). 

(4)  Program  income  generated  by 
loans  to  subrecipients.  This  proposed 
rule  would  clarify,  in  §  570.489(e)(2)(iv). 
that  units  of  general  local  government 
may  receive  program  income  from 
subrecipients,  while  eliminating  any 
double-counting  of  program  income 
received  through  that  process.  This 
proposed  rule  would  classify  such 
repayments  as  "transfer(s]  of  program 
income."  If  the  funds  used  by  a 
subrecipient  to  make  principal  or 
interest  payments  on  a  CDBG  loan  it 
received  from  a  unit  of  general  local 
government  consist  solely  of  program 
income  received  by  the  subrecipient,  no 
amount  of  those  payments  to  the  grantee 
represents  "new  income"  to  the 
grantee's  CDBG  program  as  a  whole.  If, 
however,  the  subrecipient  uses  non- 
CDBG  funds  to  make  the  principal  or 
interest  payments,  those  payments  to 
the  local  government  are  "new  income" 
to  the  CDBG  program;  this  proposed 
rule  would  not  affect  the  treatment  of 
such  payments.  HUD  added  a  similar 
provision  to  the  Entitlement  program 
regulations  in  the  November  9, 1995 
final  rule  (60  FR  56893). 

(5)  Program  income  retained  at  the 
local  level.  Section  104(j)  of  the  Act 


allows  a  State  to  require  that  a  unit  of 
general  local  government  pay  the  State 
any  income  to  be  used  by  the  State  to 
fund  additional  eUgible  community 
development  activities,  except  that  the 
State  must  waive  this  requirement  to  the 
extent  that  such  income  is  applied  to 
"continue  the  activity  from  which  such 
income  is  derived." 

HUD  gives  States  the  flexibility  to 
define  the  phrase  "continue  the  activity 
from  which  such  income  is  derived." 
HUD  is  aware  of  situations  in  which 
States  foimd  that  a  unit  of  local 
govenunent  failed  to  use  program 
income  in  accordance  with  other 
program  requirements,  or  was  not 
ma^ng  any  efforts  to  expend  its 
program  income  to  continue  the 
activity  HUD  does  not  beUeve  that 
Congr&ss  intended  the  above  provision 
to  override  other  programmatic 
requirements  to  the  extent  that  a 
community  must  be  allowed  to  retain 
the  program  income  in  egregious  cases. 
This  proposed  rule,  in 
§  570.489(e)(3)(ii)(A),  would  clarify  that 
a  State's  definition  of  what  constitutes 
"continuing  the  activity  from  which 
such  income  is  derived"  can  include 
consideration  of  whether  the  program 
income  is  not  being  used  (or  is  unlikely 
to  be  used)  to  continue  the  activity  in  a 
timely  manner  or  in  accordance  with 
other  program  requirements. 

In  some  situations,  a  State  may 
determine  that  a  unit  of  local 
government  will  use  program  income  to 
continue  the  activity  from  which  the 
income  is  derived,  but  that  the  amount 
of  program  income  on  hand  exceeds 
projected  cash  needs  for  the  near  future. 
For  example,  community  V  has  a 
demand  for  about  two  housing 
rehabihtation  loans  per  month,  but  has 
enough  program  income  on  hand  to 
fund  10  average-sized  loans.  A  State 
could  require  the  unit  of  local 
government  to  retiun  some  or  all  the 
program  income  to  the  State's  CDBG 
program  income  accoimt  until  such  time 
as  it  is  needed  by  the  local  government. 
The  State  could  disburse  these  funds  to 
other  imits  of  general  local  government 
in  the  meantime  rather  than  drawing 
funds  boin  its  line  of  credit. 

When  the  local  government  needs  its 
program  income,  the  State  could 
disburse  the  funds  from  the  program 
account,  or  as  necessary  draw  an 
equivalent  amount  from  the  State's  Une 
of  credit  for  disbursal  to  the  local 
government.  This  would  increase  the 
effective  "buying  power"  of  a  State's 
CDBG  funds,  because  the  funds  woiUd 
be  expended  sooner.  The  reduced 
interest  losses  to  the  U.S.  Treasury 
would  be  a  potential  side  benefit,  as 
States  would  need  to  draw  funds  from 


their  line  of  credit  somewhat  less 
frequently.  States  would  have  the 
flexibihty  to  define  the  time  period  over 
which  cash  needs  for  program  income 
would  be  projected,  and  the  appropriate 
level  of  program  income  that  could  be 
retained  in  the  local  government's  own 
pro-am  accoimt. 

(6)  State  administrative  costs.  States 
may  include  program  income  in  the 
base  of  funds  against  which  they  may 
deduct  $100,000  plus  up  to  2  percent  for 
State  administrative  costs.  This  is  easily 
done  for  program  income  that  is 
returned  to  the  State,  as  those  funds  are 
already  in  the  State's  hands.  States  may 
find  it  more  difficult  to  claim  a  portion 
of  locally-held  program  income  within 
their  administrative  costs  allowance. 
Therefore,  this  proposed  rule  would 
provide,  in  §  570.489(e)(3)(ii),  that  a 
State  could  require  a  unit  of  general 
local  government  to  return,  for  the 
State's  use,  up  to  2  percent  of  program 
income  retained  at  the  local  level. 

Revolvi|ig  Loan  Funds 

Revolving  funds  are  typically 
established  and  administered  in  the 
following  manner.  A  loan  is  made  with 
CDBG  funds  (e.g.,  to  a  business  to 
expand).  Payments  on  that  loan  (i.e., 
principal,  interest,  or  both)  constitute 
program  income  that  is  credited  as 
CDBG  program  income  on  the  local 
government's  books  and  held  in  an 
account  independent  of  other  program 
accoimts.  The  program  income  in  that 
account,  including  interest  earned  on 
the  funds  while  on  deposit  pending 
their  reuse,  becomes  the  source  of 
financing  for  additional  loans  of  the 
same  type.  Hence,  the  term  "revolving 
fund"  has  been  used  to  describe  such  a 
fund.  Revolving  funds  are  used  most 
frequently  in  connection  with  housing 
rehabihtation  and  economic 
development  projects  that  involve  loans. 

A  number  of  States  have  found 
regional  revolving  loan  funds  to  be  an 
efficient  means  of  collecting  and 
redistributing  program  income  held  at 
the  local  level.  Such  loan  funds  are 
often  operated  by  a  non-or  quasi- 
govenunental  organization  that 
administers  programs  as  a  subrecipient 
of  the  local  govenunent(s)  to  which 
HUD  awarded  grants.  (Since  these 
regional  entities  are  usually  not  units  of 
general  local  government,  they  may  not 
directly  receive  CDBG  funding.)  Any 
program  income  they  administer  still 
belongs  to  the  luiit(s)  of  general  local 
govenunent  whose  grant(s)  generated 
the  program  income.  Successive  reuses 
of  program  income  must  continue  to  be 
traceable  back  to  individual  localities' 
grants.  This  presents  a  problem  if  a 
regional  loan  fund  is  administering 


program  income  generated  by  multiple 
communities'  grants. 

Regional  loan  fund  operators  may 
wish  to  use  program  income  to  fund 
activities  anywhere  in  their  service  area, 
regardless  of  which  community  the 
program  income  belongs  to.  However, 
while  units  of  general  local  government 
may  use  CDBG  funds  for  activities 
outside  their  jurisdictional  boimdaries, 
each  such  commimity  must  determine 
that  it  is  meeting  its  community 
development  needs  by  doing  so.  It  may 
be  difficiilt  for  community  A  to 
reasonably  conclude  that  its  citizens 
benefit  by  having  its  program  income 
used  for  an  activity  in  community  B,  60 
miles  away. 

Despite  these  problems,  HUD 
supports  efforts  to  estabhsh  regional 
loan  funds.  Economies  of  scale  can  often 
be  achieved  in  the  administration  of 
such  programs.  Regiontd  economic 
development  efforts  may  be  more 
cognizant  of  the  regional  natiu^  of  rural 
economies,  and  better  positioned  to  act 
accordingly.  Assessing  the  benefits  of 
individual  economic  development 
projects  may  also  make  sense  from  a 
regional  perspective,  as  employees  of 
businesses  in  rural  communities 
frequently  commute  bom  residences  in 
other  communities. 

To  provide  flexibihty,  the  present 
State  CDBG  regulations  in 
§  570.489(f)(2)  offer  three  options 
regarding  revolving  loan  funds.  First, 
States  may  make  awards  to 
combinations  of  governments.  Under 
such  an  arrangement,  program  income 
can  be  reused  within  the  jurisdiction  of 
any  of  the  participating  local 
governments.  Second,  if  both  the 
activities  and  the  regional  entity  that 
carries  out  the  activities  quaUfy  under 
section  105(a)(15)  of  the  Act, 
repayments  generated  from  these 
activities  are  not  within  the  definition  of 
"program  income,"  and  so  are  not 
subject  to  program  requirements.  Third, 
a  State  may  itself  operate  a  statewide 
revolving  fund  to  redistribute  to  units  of 
general  local  government  program 
income  retiuned  to  the  State. 

This  proposed  rule,  in  §  570.489(f)(2). 
would  expand  upon  this  third  option  by 
allowing  a  State  to  operate  one  or  more 
revolving  funds  on  a  regional  or 
statewide  basis.  Providing  that  the  State 
determines  that  the  program  income 
will  not  be  used  to  continue  the  same 
activity,  a  State  can  presendy  require 
program  income  generated  from  grant- 
funded  activities  to  be  returned  to  the 
State.  With  the  proposed  change,  a  State 
could,  in  essence,  designate  a  regional 
revolving  loan  fund  as  a  "State" 
revolving  fund.  A  State  could,  piufuant 
to  this  proposal,  require  such  program 
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income  to  be  repaid  to  a  State- 
designated  regional  revolving  fund.  The 
State  could  then  contract  with  a  regional 
entity  to  administer  the  hind  (including 
the  cUstribution  of  program  income  to 
local  governments)  on  behalf  of  the 
State.  Because  the  program  income 
belongs  to  the  State,  the  regional  entity 
could,  under  the  auspices  of  the  State 
and  its  method  of  distribution, 
distribute  it  to  any  other  eligible  imit  of 
local  government  covered  by  the 
regional  revolving  fund.  The  community 
whose  initial  grant  generated  the 
program  income  would  have  no  further 
responsibility  for  the  reuse  of  the 
program  income.  Subsequent 
repayments  of  program  income  would 
belong  to  the  State,  rather  than 
belonging  to  a  unit  of  local  government, 
and  the  regional  fund  entity  could 
award  the  funds,  on  behalf  of  the  State, 
to  units  of  general  local  government 
anywhere  within  the  region.  Any  State 
choosing  this  approach  would,  of 
course,  need  to  describe  its  process  in 
the  method  of  distribution  contained  in 
its  consohdated  plan. 

Lump  Sum  Drawdowns 

Section  104(h)  of  the  Act  allows  units 
of  local  government  to  make  lump  siun 
drawdowns  of  CX)BG  funds  to  establish 
revolving  loan  funds  for  property 
rehabiUtation  activities.  Paragraph  (2)  of 
that  section  requires  HUD  to  establish 
standards  governing  lump  sum 
drawdowns.  Such  standards  exist  in  the 
CDBG  Entitlement  program  regulations 
in  §  570.513;  however,  HUD  has  never 
created  comparable  regulations  for  the 
State  CDBG  program.  This  proposed 
rule  would  amend  §  570.513  so  that  its 
requirements  could  apply  both  to  the 
Entitlement  ODBC  program  and  the 
State  CDBG  program;  certain 
adaptations  would  be  necessary  to 
recognize  the  States'  review  and 
determination  responsibilities,  which 
HUD  itself  fulfills  in  the  Entitlement 
program.  With  this  proposed  rule,  HUD 
does  not  intend  to  make  any  substantive 
changes  to  the  requirements  of  §  570.513 
as  they  apply  in  the  Entitlement 
program. 

HUD  reminds  States  that  use  of  lump 
sum  drawdowns  is  Umited  to  the 
rehabilitation  of  privately-owned 
properties.  This  can  include  residential, 
commercial,  and  industrial  properties; 
however,  this  would  not  include  other 
forms  of  economic  development 
assistance.  Interest  earned  on  lump  sum 
drawdowns  is  classified  as  program 
income,  and  so  is  not  subject  to  the 
retiim-of-interest  provision  in  the 
existing  §  570.489(c)(2)  and  the 
proposed  §  570.489(e)(2)(v). 


Use  of  Escrow  Accounts  for 
Rehabilitation 

Similarly,  §  570.511  allows 
Entitlement  communities  to  establish 
escrow  accoimts  for  funding  loans  and 
grants  for  the  rehabilitation  of  privately- 
owned  residential  property.  Again,  HUD 
has  never  created  comparable 
regulations  for  the  State  CDBG  Program. 
This  proposed  rule  would  amend 
§  570.511  so  that  its  requirements  could 
apply  both  to  the  Entitlement  CDBG 
program  and  the  State  CDBG  program, 
including  appropriate  adaptations 
respecting  the  role  of  States.  With  this 
proposed  rule,  HUD  does  not  intend  to 
make  any  substantive  changes  to  the 
requirements  of  §  570.511  as  they  apply 
in  the  Entitlement  program. 

Paragraph  (c)  of  §570.511  of  the 
Entitlement  regulations  concerns 
remedies  for  noncompliance.  That 
paragraph  gives  HUD  the  authority  to 
require  a  recipient  to  discontinue  the 
use  of  escrow  accounts.  As  adapted  to 
apply  to  the  State  CDBG  program  in  this 
proposed  rule,  the  paragraph  would 
indicate  that  States  have  authority 
under  §  570.492(b)  to  discontinue  a 
local  government's  use  of  escrow 
accounts  if  a  State  determines  that  a 
unit  of  general  local  government  has 
failed  to  use  an  escrow  account  in 
accordance  with  §  570.511. 

The  escrow  accounts  provision  is 
more  limited  in  applicability  than  the 
lump  sum  drawdown  provision;  escrow 
accounts  may  be  utilizied  only  for  the 
rehabilitation  of  primarily  residential 
privately-owned  properties. 
Furthermore,  interest  earned  on  grant 
funds  placed  in  escrow  accounts  is  not 
program  income;  it  must  be  returned  to 
the  U.S.  Treasury. 

ConfUct  of  Interest  Provisions 

HUD  recently  amended  the  conflict  of 
interest  provisions  in  the  Entitlement 
program  regulations  (§  570.611)  in  a 
final  rule  published  on  November  9, 
1995  (60  FR  56893).  The  amendments  to 
§  570.611  in  the  November  9, 1995  final 
rule  were  in  response  to  public 
comments  HUD  received  on  the  conflict 
of  interest  requirements  during  the 
course  of  the  rulemaking. 

The  State  CDBG  conflict  of  interest 
provisions  in  §  570.489(h)  date  from  a 
November  9, 1992  final  rule  (57  FR 
53397).  In  today's  proposed  rule,  HUD 
would  make  minor  changes  to  these 
provisions  to  make  them  consistent  with 
§  570.611  of  the  CDBG  Entitlement 
regulations. 

The  introductory  discussion  of 
§  570.489(h)(2)  describes  the  general 
principle  concerning  conflicts  of 
interest  as  applicable  "(ejxcept  for 


eUgible  administrative  or  personnel 
costs."  HUD  deleted  this  introduction 
from  the  Entitlement  program 
regulations  in  the  November  9,  1995 
final  rule,  based  on  public  conunents 
that  expressed  confusion  over  the 
phrase.  Several  conunenters  described 
potentially  troublesome  situations  that 
could  arise  from  the  inclusion  of  the 
phrase.  HUD  is  not  aware  of  any 
problems  that  have  arisen  in  the  State 
CDBG  program  as  a  result  of  the  present 
wording.  However,  to  promote 
consistency  of  regulatory  approach 
between  the  two  programs,  this 
proposed  rule  would  delete  the 
reference  to  administrative  or  personnel 
costs  from  the  regulations  for  the  State 
program.  HUD  specifically  requests 
comments  from  interested  parties  on 
what  effect  (if  any)  this  deletion  would 
have  on  the  program.  Commenters  may 
wish  to  read  the  preamble  to  the 
November  9, 1995  final  rule  for  further 
discussion  of  this  issue  (60  FR  56901). 

This  proposed  rule  would  make 
several  other  wording  changes  in 
§  570.489(h)(2)  concerning  prohibited 
conflicts  of  interest.  These  changes 
would  eliminate  a  redundant  phrase, 
eliminate  confusion  over  what  sort  of 
benefit  a  person  might  receive  in  a 
contract  that  would  be  nonfinancial  in 
nature,  and  clarify  that  family  ties  of 
greatest  concern  are  those  with 
immediate  family  members. 

Spending  Funds  Outside  the 
Jurisdiction  of  the  Recipient 

This  portion  of  the  proposed  rule 
would  revise  §  570.486(b).  Under  the 
existing  regulations,  CDBG-funded 
activities  may  serve  beneficiaries  Uving 
outside  the  jurisdiction  of  the  unit  of 
general  local  government  if  the  unit  of 
government  determines  that  the  activity 
is  meeting  its  needs  under  the  Act.  Two 
emerging  trends  suggest  that  further 
regulation  in  this  area  is  appropriate.  In 
both  situations,  citizens  may  not  be 
aware  that  funds  that  were  supposed  to 
benefit  one  community  are  being  spent 
to  benefit  another. 

First,  States  and  units  of  general  local 
government  are  increasingly  using 
regional  organizations  to  administer 
revolving  loan  funds  on  behalf  of  local 
governments.  These  regional  entities, 
which  may  administer  grants  from 
multiple  localities,  often  seek  the 
flexibiUty  to  use  program  income 
generated  from  these  grants  anywhere 
within  their  service  area,  regardless  of 
which  community's  grant  generated  the 
program  income.  This  presents  a 
problem.  Local  governments  cannot 
completely  abdicate  to  regional  entities 
their  responsibility  to  ensure  that 
program  income  generated  frt)m  their 


grant  is  used  to  meet  the  community's 
needs. 

Second,  HUD  is  aware  of  a  number  of 
situations  in  which  States  awarded  or 
planned  to  award  a  grant  to  one 
community,  but  the  benefits  of  the 
activities  would  occur  in  a  different 
community  or  throughout  a  much  larger 
area.  In  some  cases,  one  small 
conmnmity  would  receive  a  grant  for  an 
activity  that  would  be  carried  out  on  a 
regional  or  even  statevdde  basis.  In 
other  cases,  suburban  conun unities 
would  receive  funding  for  projects,  and 
the  principal  benefit  would  accrue  to  a 
nearby  Entitlement  community.  HUD 
does  not  believe  it  is  appropriate  for  one 
community  to  serve  as  a  "flag  of 
convenience"  grant  recipient  when  only 
a  small  portion  of  the  benefits  Mrill 
accrue  to  residents  of  that  jurisdiction. 
In  such  situations,  the  more  appropriate 
approach  is  for  a  State  to  make  a  grant 
to  a  "combination  of  governments,"  as 
is  specifically  provided  for  in  the  Act. 
In  situations  involving  activities  located 
in  Entitlement  communities,  HUD 
beUeves  it  is  appropriate  for  Entitlement 
communities  to  participate  in  funding 
such  projects  commensurate  with  the 
benefits  their  citizens  receive. 

This  proposed  rule  would  add  to  the 
existing  regulations  a  requirement  that 
reasonable  benefits  must  accrue  to 
residents  within  the  jiuisdiction  of  the 
grant  recipient.  Since  HUD  is  aware  that 
activities  located  outside  a  State  grant    • 
recipient's  jurisdiction  may  indeed 
provide  substantial  benefits  to  the 
citizens  within  the  jurisdiction,  this 
proposed  rule  would  not  prohibit  such 
activities.  The  rule  would  simply 
require  that  the  State  grant  recipient 
consider  whom  the  funds  will  benefit; 
in  making  a  determination  that  such  a 
project  meets  the  community's  needs, 
the  community  should  ensure  that  the 
benefits  to  its  residents  are  sufficient  to 
justify  the  project.  HUD  would  not 
question  the  determination  (or  the 
State's  acceptance  thereof)  unless  it  is 
clearly  imreasonable.  This  proposed 
rule  would  not  limit  the  amount  or 
percentage  of  funds  that  may  assist  such 
an  activity,  and  should  not  affect  joint 
efforts  by  cities  and  counties  to  benefit 
their  residents.  The  recipient  would  be 
responsible  for  determining  the 
reasonableness  of  the  benefits  in  such 
cases.  A  parallel  change  was  recently 
finalized  in  the  CDBG  Entitlement 
regulations,  in  the  November  9. 1995 
final  rule  (60  FR  56892). 

State  Authority  to  Impose  Additional 
Provisions 

This  proposed  rule  would  add  a  new 
provision  to  reinforce  States' 
administrative  flexibiUty.  This  new 


provision  would  authorize  States  to 
apply  to  participating  imits  of  general 
local  government  additional 
requirements  or  requirements  that  are 
more  restrictive  than  those  estabUshed 
by  HUD.  Such  authority  is  implicit  in 
the  States'  abihty  to  administer  the 
CDBG  program,  but  HUD  has  never 
exphcitly  stated  this  in  the  regulations. 
States  cannot  impose  any  additional 
requirements  that  would  be  plainly 
inconsistent  with  the  Act  or  with  other 
statutory  or  regulatory  provisions  that 
apply  to  the  State  CDBG  program.  HUD 
proposes  this  provision  in  association 
with  several  of  today's  other  proposed 
changes  to  portray  more  clearly  State 
responsibiUties  and  authority. 

Findings  and  Certifications 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  in  §  570.489(e)(4)  of  this 
proposed  rule  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  fOT  review  under  section  3507(d) 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  and  5  CFR  1320.11. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

As  required  under  5  CFR  1320.8(d)(1), 
HUD  and  OMB  are  seeking  comments 
boia  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  hav9 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quahty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses.  Interested 
persons  are  invited  to  submit  conunents 
according  to  the  instructions  in  the 
DATES  and  ADDRESSES  sections  in  the 
preamble  of  this  proposed  rule. 

This  docimient  also  provides  the 
following  information: 

Title  t^  Proposal:  Revisions  to  State 
CDBG  Program  Income  Requirements 
and  Miscellaneous  Amendments. 

OhfB  Control  Number:  HUD  is  seeking 
C^B  approval  for  the  information 


collection  requirements  identified  in 
this  proposed  rule.  OMB  will  assign  a 
control  number  for  these  State  CDBG 
program  information  collection 
requirements  upon  granting  approval. 
This  proposed  information  collection 
would  be  in  addition  to  the  informaticm 
collection  requirements  presently 
contained  in  the  consolidated  plan  and 
covered  under  control  number  2506- 
0117. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  This 
nUe  proposes  to  revise  the  program 
income  requirements  governing  the 
State  CDBG  program,  along  with 
miscellaneous  other  changes. 

Form  Numbers:  Not  applicable.  No 
forms  are  required  by  HUD  in  the  State 
CDBG  program. 

Members  of  Affected  Public:  States, 
units  of  general  local  government 

Estimation  of  the  Total  Number  of 
Hours  Needed  to  Prepare  the 
Information  Collection  including 
Number  of  Respondents,  Frequency  of 
Response,  and  Hours  of  Response: 

changes  in  State  CDuG  requirements 
affect  both  State  and  local  government 
staff.  State  staff  review  reports 
siibmitted  by  local  governments,  make 
on-site  compliance  reviews,  and  report 
to  HUD  on  the  uses  of  CDBG  funds. 
Local  government  staff  collect 
information  to  demonstrate  compUance 
with  program  requirements  and  report 
to  the  State  on  the  use  of  funds. 

Two  proposed  changes  in  this  rule 
would  affect  the  amount  of  time  spent 
by  States  and  local  governments  in 
administering  CDBG  funds:  locally-held 
program  income  subject  to  all  CDBG 
requirements  for  as  long  as  it  exists;  and 
States  reporting  on  locally-held  program 
income  in  their  C6nsolidated  Plan 
Reports.  Several  factors  determine  the 
burden  that  these  proposed  changes 
would  impose  on  States  and  local 
governments.  Housing  rehabihtation 
and  economic  development  activities     - 
are  more  likely  to  generate  program 
income  than  are  public  facilities  or 
public  service  activities.  Activities  that 
provide  loans  are  more  likely  to 
generate  program  income  than  are 
activities  providing  grants  or  forgivable 
loans.  The  number,  size,  rate,  and  terms 
of  loans  made  determine  the  amount  of 
program  income  generated  per  year. 

Some  States  require  locally-retained 
program  income  to  be  used  in 
compUance  with  some  or  all  CDBG 
program  income  requirements,  whether 
or  not  HUD's  regulations  require  such 
compliance.  In  those  States,  the 
proposed  rule  will  result  in  Uttle  or  no 
adcUtfonal  local  compUance  burden. 
However,  additional  staff  time  wiU  be 
needed  by  the  States  themselves  to 
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report  to  HUD  on  the  use  of  such 
program  income. 

The  following  figures  represent 
additional  increments  of  time  and  cost 
beyond  those  normally  involved  in  the 
State  GDBG  program.  In  developing 
these  estimates,  HUD  consulted  with  a 
representative  sample  of  States;  the 
figures  represent  a  melding  of  HUD 
estimates  with  States'  estimates  to 
produce  a  national  average. 

All  States  together  fund  about  3,000 
grants  per  year,  consisting  of  about 
11.000  activities.  However,  only  about 


20  percent  of  these  activities  are  of  types 
that  are  Ukely  to  generate  income.  As 
noted  above,  many  of  those  income- 
generating  activities  are  either  not 
subject  to  program  income 
requirements,  or  are  already  subject  to 
program  income  requirements  and  will 
see  no  change  under  the  proposed  rule. 
Thus,  HUD  believes  the  number  of  State 
grants  that  will  be  subject  to  additional 
recordkeeping  and  reporting  efforts  is  a 
relatively  small  portion  of  all  State 
grants. 


States  make  new  grant  awards  to  units 
of  local  government  every  year, 
however.  States'  grant  contracts  with 
units  of  general  local  government 
usually  remain  in  force  for  several  years. 
The  burden  estimates  shown  for  local 
governments  thus  represent  the  net 
burden  increase  over  the  diu^tion  of  its 
contractual  relationship  with  the  State, 
rather  than  annual  figures.  The  burden 
estimates  for  States  are  average  annual 
figures. 


Burden  o(  collection  frequency 


Local  recordkeeping  and  reporting  to  state  on  program  income: 
Ongoing 

State  recordkeeping  and  reporting  on  program  income: 

Annually  .„ 

Total 


Number  of  re- 
sporxJents 


550 
49 


599 


Total  hours 
per  resporoe 


60 

80 


Total  hours 


33.000 
3.920 


36.920 


Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  proposed  rule 
under  Executive  Order  12866, 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30,  1993. 
OMB  determined  that  this  proposed  rule 
is  a  "significant  regulatory  action,"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(0(1)  of  the 
Order).  Any  changes  made  in  this  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m.  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  General  Counsel.  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW. 
Washington.  DC 

Environmental  Impact 

A  Finding  of  No  Significant  impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Deftartment  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW. 
Washington.  IX:  20410. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 


certifies  that  this  proposed  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  proposed  rule  is  limited  to  the 
effecting  of  relatively  minor  procedural 
amendments  that  would  update  the 
State  CDBC  regulations  to  recognize 
statutory  amendments  and  clarify  the 
regulations  to  address  past  confusion. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  As  a  result,  the 
proposed  rule  is  not  subject  to  review 
under  the  order.  The  proposed  rule  is 
limited  to  making  relatively  minor 
procedural  amendments  that  would 
update  the  State  CDBC  regulations  to 
recognize  statutory  amendments  and 
clarify  the  regulations  to  address  past 
confusion.  In  general,  this  proposed  rule 
would  provide  more  flexibility  and 
clarity  in  the  regulations  for  States  and 
units  of  general  local  government. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 


significant  change  in  existing  HUD 
pohcies  or  programs  v^l  result  from 
promulgation  of  this  proposed  rule,  as 
those  pohcies  and  programs  relate  to 
family  concerns. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4,  approved  March  22,  1995;  109 
Stat.  48)  estabhshes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govenunents  and  the  private 
sector.  This  proposed  rule  would  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector  within  the  meaning  of 
the  UMRA.  The  provisions  of  this 
proposed  rule  would  primarily  clarify 
program  procedures  or  provide  States 
additional  flexibihty  in  administering 
block  grant  funds. 

List  of  Subjects  in  24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa, 
Community  development  block  grants, 
Grant  programs— education.  Grant 
programs — housing  and  community 
development,  Guam,  Indians,  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  New 
communities.  Northern  Mariana  Islands, 
Pacific  Islands  Trust  Territory,  Pockets 
of  poverty,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements,  Small 
cities.  Student  aid.  Virgin  Islands. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  24  CFR  part  570  is 
proposed  to  be  amended  as  follows: 


PART  570-COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  part  570 
continues  to  read  as  follows: 

Authority:  42  U.S.C  353S(d)  and  5300- 
5320. 

2.  Section  570.480  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

$570,480    General. 

•  *         •         *         * 

(e)  A  State  may,  in  its  administration 
of  the  program,  apply  additional  or 
more  restrictive  provisions  to  units  of 
general  local  government  participating 
in  the  State's  program,  providing  that 
such  provisions  are  not  plainly 
inconsistent  with  the  Act  or  other 
statutory  or  regulatory  provisions 
applicable  to  the  State  CDBC  program. 

3.  Section  570.486  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  570.486    Local  govemmant  raqulrements. 

*  «        «        •        • 

(b)  Activities  senring  beneficiaries 
outside  the  jurisdiction  of  the  unit  of 
general  local  government.  CDBG-funded 
activities  may  serve  beneficiaries 
outside  the  jurisdiction  of  the  unit  of 
general  local  government  that  receives 
5ie  grant,  provided  that  reasonable 
benefits  from  the  activity  will  accrue  to 
residents  within  the  jurisdiction  of  the 
grant  recipient,  and  provided  that  the 
unit  of  general  local  government 
determines  that  the  activity  is  meeting 
its  needs  in  accordance  with  section 
106(d)(2)(D)  of  the  Act  (42  U.S.C. 
5306(a)(2)(D)). 

4.  Section  570.489  is  amended  by: 

a.  Revising  paragraph  (c); 

b.  Revising  paragraph  (e); 

c.  Revising  the  first  sentence  of 
paragraph  (f)(2); 

d.  Revising  paragraphs  (h)(2)  and 
(h)(3); 

e.  Adding  a  new  paragraph  (n);  and 

f.  Adding  a  new  paragraph  (o);  to  read 
as  follows: 

§  570.489    Program  administrative 
requirements. 

•        •        •        *        • 

(c)  Federal  grant  payments.  The 
State's  requests  for  f>ayment,  and  the 
Federal  Government's  payments  upon 
such  requests,  must  comply  with  31 
CFR  part  205.  The  State  must  use 
procedures  to  minimize  the  time 
elapsing  between  the  transfer  of  grant 
funds  and  disbursement  of  funds  by  the 
State  to  units  of  general  local 
government.  Units  of  general  local 
government  must  also  use  procedures  to 
TTiinimijw  the  time  elapsing  between  the 


transfer  of  funds  by  the  State  and 
disbursement  for  CDBG  activities. 

•        •        *        •        • 

(e)  Program  income.  (1)  For  the 
purposes  of  this  subpart,  "program 
income"  is  defined  as  gross  income 
received  by  a  State,  a  unit  of  general 
local  government,  or  a  subrecipient  of  a 
unit  of  general  local  government  that 
was  generated  from  the  use  of  CDBG 
funds,  except  as  provided  in  paragraph 
(e)(2)  of  this  section.  When  income  is 
generated  by  an  activity  that  is  only 
partially  assisted  with  CDBG  funds,  the 
income  must  be  prorated  to  reflect  the 
percentage  of  CDBG  funds  used  (e.g..  a 
single  lofui  supported  by  CDBG  funds 
and  other  funds;  a  single  parcel  of  land 
purchased  with  CDBG  funds  and  other 
funds).  Program  income  includes,  but  is 
not  limited  to.  the  following: 

(i)  Proceeds  from  the  disposition  by 
sale  or  long  term  lease  of  real  property 
purchased  or  improved  with  CDBG 
funds; 

(ii)  Proceeds  from  the  disposition  of 
eqiupment  piuchased  v^th  CDBG  funds; 

(iii)  Gross  income  from  the  tise  or 
rental  of  real  or  personal  property 
acquired  by  the  unit  of  general  local 
govemm'ent  or  a  subrecipient  of  a  unit 
of  general  local  government  with  CDBG 
funds,  less  the  costs  incidental  to  the 
generation  of  the  income; 

(iv)  Gross  income  from  the  use  or 
rental  of  real  property,  owned  by  the 
unit  of  general  local  government  or  a 
subrecipient  of  a  unit  of  general  local 
government,  that  was  constructed  or 
improved  with  CDBG  funds,  less  the 
costs  incidental  to  the  generation  of  the 
income; 

(v)  Payments  of  principal  and  interest 
on  loans  made  using  CDBG  funds, 
except  as  provided  in  paragraph 
(e)(2)(iv)  of  this  section; 

(vi)  Proceeds  from  the  sale  of  loans 
made  with  CDBG  funds,  less  legal  and 
other  costs  associated  with  the  sale  of 
loans  that  are  not  otherwise  eUgible 
under  sections  105(a)(13)  or 
106(d)(3)(A)  of  the  Act  (42  U.S.C. 
5305(a)(13).  5306(d)(3)(A)); 

(vii)  Proceeds  from  the  sale  of 
obUgations  secured  by  loans  made  with 
CDBG  funds,  less  legal  and  other  costs 
associated  with  the  sale  of  obUgations 
that  are  not  otherwise  eUgible  under 
sections  105(a)(13)  or  106(d)(3)(A)  of  the 
Act  (42  U.S.C.  5305(a)(13), 
5306(d)(3)(A)); 

(viii)  Interest  earned  on  funds  held  in 
a  revolving  fund  account; 

(ix)  Interest  earned  on  program 
income  pending  disposition  of  the 
income; 

(x)  Funds  collected  through  special 
assessments  made  against  properties 


owned  and  occupied  by  households  not 
of  low  and  moderate  income,  if  the 
special  assessments  are  used  to  recover 
all  or  part  of  the  CDBG  portion  of  a 
pubUc  improvement;  and 

(xi)  Gross  income  paid  to  a  unit  of 
general  local  government  or 
subrecipient  from  the  ownership 
interest  in  a  for-profit  entity  acquired  in 
return  for  the  provision  of  CDBG 
assistance. 

(2)  "Program  income"  does  not 
include  the  following: 

(i)  Any  income  received  by  a  unit  of 
general  local  government  and  its 
subrecipients  during  a  twelve-month 
period,  provided  that  the  total  of  such 
income  is  less  than  $25,000.  (This 
provision  does  not  apply  to  funds  paid 
to  the  State  for  redistribution  to  other 
units  of  local  government.) 

(ii)  Amoimts  generated  by  activities 
that  are  eligible  under  section  105(a)(15) 
of  the  Act  (42  U.S.C.  5305(a)(15))  and 
are  carried  out  by  an  entity  imder  the 
authority  of  section  105(a)(15)  of  the 
Act; 

(iii)  Amoimts  generated  by  activities 
that  are  financed  by  a  loan  guaranteed 
imder  section  108  of  the  Act  (42  U.S.C. 
5308)  and  meet  one  or  more  of  the 
pubUc  benefit  criteria  specified  in 
§  570.482(f)(3)(v),  or  are  carried  out  in 
conjimction  with  a  grant  imder  section 
108(q)  of  the  Act  (42  U.S.C.  5308{q))  in 
an  area  determined  by  HUD  to  meet  thfc 
eligibiUty  requirements  for  designation 
as  an  Emf)owerment  Zone  or  Enterprise 
Community  pursuant  to  either  24  CFR 
part  597,  subpart  B  or  7  CFR  part  25, 
subpart  B  (as  appUcable).  Such 
exclusion  does  not  apply  if  CDBG  funds 
are  used  to  repay  the  guaranteed  loan. 
When  such  a  guaranteed  loan  is 
partially  repaid  with  CDBG  funds,  the 
amount  generated  must  be  prorated  to 
reflect  the  percentage  of  CDBG  funds 
used.  Amounts  generated  by  activities 
financed  with  loans  guaranteed  under 
section  108  of  the  Act  (42  U.S.C.  5308) 
that  are  not  defined  as  "program 
income"  will  be  treated  as 
ihiscellaneous  revenue  and  will  not  be 
subject  to  any  of  the  requirements  of 
this  part.  However,  such  treatment  does 
not  affect  the  right  of  the  Secretary  to 
require  the  Section  108  borrower  to 
pledge  such  amounts  as  security  for  the 
guaranteed  loan.  The  determination 
whether  such  amounts  constitute 
program  income  is  governed  by  the 
provisions  of  the  contract  required  at 
§  570.705(b)(1). 

(iv)  Payments  of  principal  and  interest 
made  by  a  subrecipient  to  a  unit  of 
general  local  government,  toward  a  loan 
from  the  local  government  to  the 
subrecipient,  when  program  income 
received  by  the  subrecipient  is  being 
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used  for  such  payments.  (By  making 
such  payments,  the  subrecipient  is 
deemed  to  have  transferred  program 
income  to  the  imit  of  general  local 
government.) 

(v)  biterest  earned  on  the  following; 
such  interest  must  be  remitted  to  HUD 
for  transmittal  to  the  U.S.  Treasury,  and 
will  not  be  reallocated  under  section 
106  (c)  or  (d)  of  the  Act  (42  U.S.C  5306 
(0,  (d)): 

(A)  Interest  earned  on  loans  or  other 
forms  of  assistance  provided  with  CDBG 
funds  that  are  used  for  activities 
determined  by  HUD  either  to  be 
ineligible  or  to  fail  to  meet  a  national 
objective  in  accordance  with  the 
requirements  of  §§  570.482  or  570.483, 
or  section  105(a)  of  the  Act  (42  U.S.C. 
5305(a)),  or  that  fail  substantially  to 
meet  any  other  requirement  of  this 
subpart  or  the  Act; 

(B)  Interest  earned  on  the  investment 
of  amoiuits  reimbursed  to  the  G3BC 
program  account  prior  to  the  use  of  the 
reimbursed  funds  for  eligible  purposes; 
and 

(C)  Interest  earned  by  units  of  general 
local  government  on  grant  funds  before 
disbursement  of  the  funds  for  activities, 
except  that  the  unit  of  general  local 
government  may  keep  interest  payments 
of  up  to  $100  per  year  for  administrative 
expenses  and  may  deduct  service 
charges  for  escrow  accounts  pursuant  to 
paragraph  (o)  of  this  section.  (Interest 
earned  on  lump  sum  deposits  pursuant 
to  paragraph  (n)  of  this  section  is  not 
subject  to  the  provisions  of  paragraph 
(e)(2)(v)(C)  of  this  section.) 

(3)  (i)  Program  income  paid  to  the 
State.  Except  as  described  in  paragraph 
(e)(3)(ii)(A)  of  this  section,  the  State  may 
require  the  unit  of  general  local 
government  that  receives  or  will  receive 
program  income  to  return  the  program 
income  to  the  State.  Program  income 
that  is  paid  to  the  State  is  treated  as 
additional  CDBG  funds  subject  to  the 
requirements  of  this  subpart.  Except  for 
program  income  retained  and  used  by 
the  State  for  administrative  costs  under 
§570, 489(a),  program  income  paid  to 
the  State  must  be  distributed  to  units  of 
general  local  government  in  accordance 
with  the  method  of  distribution  in  the 
action  plan  under  24  CFR  part  91  that 
is  in  effect  at  the  time  the  program 
income  is  distributed.  To  the  maximum 
extent  feasible,  the  State  must  distribute 
program  income  before  it  makes 
additional  withdrawals  from  the 
Treasury,  except  as  provided  in 
paragraph  (f)  of  this  section. 

(ii)  Program  income  retained  by  a  unit 
of  genera]  local  government.  The  State 
may  permit  the  unit  of  general  local 
govenunent  that  receives  or  will  receive 
program  income  to  retain  the  program 


income.  In  any  case  in  which  the  State 
allows  the  unit  of  general  local 
government  to  retain  program  income, 
the  State  may  require  the  unit  of  local 
government  to  pay  to  the  State  an 
amount  not  to  exceed  2  percent  of  the 
program  income  received,  for  use  by  the 
State  in  accordance  with  §  570.489(a). 

(A)  The  State  must  permit  the  unit  of 
general  local  government  to  retain  the 
program  income  if  the  program  income 
will  be  used  to  continue  the  activity 
from  which  it  was  derived. 

(1)  The  State  will  determine  when  an 
activity  will  be  considered  to  be 
continued.  In  making  such  a 
determination,  the  State  may  consider 
whether  the  unit  of  local  government  is 
or  will  be  unable  to  comply  with  the 
requirements  of  paragraph  (e)(3)(ii)  of 
this  section  or  other  requirements  of  this 
part,  and  whether  the  program  income- 
funded  activity  is  unlikely  to  be 
completed  within  a  reasonable  time 
period. 

(2)  When  the  State  determines  that  the 
program  income  will  be  used  to 
continue  the  activity  from  which  it  was 
derived,  but  that  the  amount  of  program 
income  held  by  the  unit  of  local 
government  exceeds  projected  cash 
needs  for  the  near  future,  the  State  may 
require  the  local  government  to  return 
all  or  part  of  the  program  income  to  the 
State's  line  of  credit  until  such  time  as 
the  program  income  is  needed  by  the 
unit  of  general  local  government. 

(B)  Program  income  that  is  received 
and  retained  by  the  unit  of  general  local 
government  is  treated  as  additional 
CDBG  funds  and  is  subject  to  all 
applicable  requirements  of  this  subpart 
for  the  duration  of  the  program  income's 
existence.  The  State  has  the  option  of 
selecting  its  approach  for  demonstrating 
compliance  by  units  of  local 
government  with  this  paragraph 
(e)(ii)(B).  The  three  approaches  from 
which  the  State  may  select  are: 

[1]  Maintaining  contractual 
relationships  with  units  of  local 
government  for  the  duration  of  the 
existence  of  the  program  income. 

(2)  Requiring  advance  State  approval 
of  either  a  State  grant  recipient's  plan 
for  the  use  of  program  income,  or  of 
each  use  of  program  income  by  grant 
recipients. 

[3]  With  prior  HUD  approval,  other 
approaches  that  demonstrate  that  the 
Stale  will  ensure  compliance  with  the 
requirements  of  this  subpart  by  units  of 
local  government. 

(C)  The  provisions  of  paragraph 
(e)(3)(ii)(B)  of  this  section  apply  to  all 
activities  funded  with  funds  from  fiscal 
year  (FY)  1993  and  later.  All  activities 
funded  with  FY  1992  and  earlier  funds 
are  subject  to  §  570.489(e)(3)(ii)  as  it 


existed  immediately  before  [INSERT 
EFFECTIVE  DATE  OF  FINAL  RULE].  At  its 
option,  a  State  may  apply  the  provisions 
of  paragraph  (e)(3)(ii)(B)  of  this  section 
to  FY  1992  and  earlier  funds. 

(D)  The  State  must  require  units  of 
general  local  government,  to  the 
maximum  extent  feasible,  to  disburse 
program  income  that  is  subject  to  the 
requirements  of  this  subpart  before 
requesting  additional  funds  from  the 
State  for  activities,  except  as  provided 
in  paragraphs  (0.  (n).  and  (o)  of  this 
section. 

(4)  The  State  must  report  on  the 
receipt  and  use  of  all  program  income 
(whether  retained  by  units  of  local 
government  or  paid  to  the  State)  in  its 
annual  performance  and  evaluation 
report. 

(0  *  *  * 

(2)  The  State  may  establish  one  or 
more  revolving  funds  to  distribute  funds 
to  units  of  general  local  government 
throughout  a  State  or  a  region  of  the 
State  to  carry  out  specific,  identified 
activities.  *  *  * 


(h)  •  •  • 

(2)  Conflicts  prohibited.  The  general 
rule  is  that  no  persons  described  in 
paragraph  (h)(3)  of  this  section,  who 
exercise  or  have  exercised  any  functions 
or  responsibilities  with  respect  to  CDBG 
activities  assisted  under  this  subpart  or 
who  are  in  a  position  to  participate  in 

a  decisionmaking  process  or  gain  inside 
information  with  regard  to  such 
activities,  may  obtain  a  financial  interest 
or  benefit  from  the  activity,  or  have  a 
financial  interest  in  any  contract, 
subcontract,  or  agreement  with  respect 
thereto,  or  the  proceeds  thereunder, 
either  for  themselves  or  for  those  with 
whom  they  have  immediate  family  or 
business  ties,  during  their  tenure  or  for 
one  year  thereafter. 

(3)  Persons  covered.  The  conflict  of 
interest  provisions  in  paragraph  (h)(2)  of 
this  section  apply  to  any  person  who  is 
an  employee,  agent,  consultant,  officer, 
or  elected  official  or  appointed  official 
of  the  State,  or  of  a  unit  of  general  local 
government,  or  of  any  designated  public 
agencies,  or  subrecipients  that  are 
receiving  funds  under  this  part. 
***** 

(n)  Lump  sum  drawdowns.  The 
requirements  for  States  and  units  of 
general  local  government  regarding 
lump  sum  drawdowns  to  finance 
property  rehabilitation  activities  are  in 
§570.513. 

(o)  Use  of  escrow  accounts  for 
rehabilitation  of  privately  owned 
residential  property.  The  requirements 
for  States  and  units  of  general  local 


govenunent  regarding  the  use  of  escrow 
accounts  for  rehabilitation  of  privately 
owned  residential  property  are  in 
§570.511. 

5.  Section  570.511  is  revised  to  read 
as  follows: 

§  570.51 1    Um  of  escrow  accounts  for 
retiabilitatlon  of  privately  owned  residential 
property. 

(a)  Limitations.  A  recipient  may 
withdraw  funds  (or,  as  applicable,  a 
State  may  allow  units  of  general  local 
government  to  withdraw  funds)  from  its 
letter  of  credit  for  immediate  deposit 
into  an  escrow  account  for  use  in 
funding  loans  and  grants  for  the 
rehabilitation  of  privately  owned 
residential  property.  The  following 
limitations  apply  to  the  use  of  escrovy 
accounts  for  residential  rehabilitation 
loans  grants  closed  after  September  7. 
1990.  (For  the  State  CDBG  program,  the 
following  limitations  apply  to  the  use  of 
escrow  accoimts  for  residential 
rehabilitation  loans  and  grants  closed 
after  [INSERT  EFFECTIVE  DATE  OF  FINAL 
RULE]): 

(1)  The  use  of  escrow  accounts  under 
this  section  is  limited  to  loans  and 
grants  for  the  rehabihtation  of  primarily 
residential  properties  containing  no 
more  than  four  dwelling  units  (and 
accessory  neighborhood-scale 
nonresidential  space  within  the  same 
structure,  if  any,  e.g.,  a  store  front  below 
a  dwelling  unit). 

(2)  An  escrow  account  must  not  be 
used  unless  the  contract  between  the 
property  owner  and  the  contractor 
selected  to  do  the  rehabilitation  work 
specifically  provides  that  payment  to 
the  contractor  shall  be  made  through  an 
escrow  account.  No  deposit  to  the 
escrow  account  can  be  made  until  after 
the  contract  has  been  executed  between 
the  property  owner  and  the 
rehabilitation  contractor. 

(i)  For  the  CDBG  Entitlement  program, 
the  escrow  account  must  be  maintained 
by  the  recipient,  by  a  subrecipient  as 
defined  in  §  570.500(c),  by  a  public 
agency  designated  under  §  570.501(a).  or 
by  an  agent  under  a  procurement 
contract  governed  by  the  requirements 
of  24  CFR  85.36. 

(ii)  For  the  State  CDBG  program,  the 
escrow  account  must  be  maintained  by 
the  unit  of  general  local  government,  by 
an  agent  under  a  procurement  contract 
governed  by  the  requirements  of 
§  570.489(g).  or  by  a  nonprofit  entity 
authorized  under  section  105(a)(15)  of 
the  Act  (42  U.S.C.  5305(a)(15)). 

(3)  All  funds  withdrawn  under  this 
section  must  be  deposited  into  one 
interest  earning  account  with  a  financial 
institution.  Separate  bank  accounts  may 


not  be  established  for  individual  loans 
and  grants. 

(4)  The  amount  of  funds  deposited 
into  an  escrow  account  must  be  limited 
to  the  amount  expected  to  be  disbursed 
within  10  working  days  from  the  date  of 
deposit.  If  the  escrow  account,  for 
whatever  reason,  at  any  time  contains 
funds  exceeding  10  days'  cash  needs, 
the  recipient  must  immediately  transfer 
(or,  as  applicable,  the  State  must  ensure 
that  a  unit  of  general  local  govenunent 
immediately  transfers)  the  excess  funds 
to  its  program  account.  In  the  program 
account,  the  excess  funds  must  be 
treated  as  funds  erroneously  drawn  in 
accordance  with  the  requirements  of 
U.S.  Treasury  Financial  Manual, 
paragraph  6-2075.30. 

(5)  Fimds  deposited  into  an  escrow 
account  must  be  used  only  to  pay  the 
actual  costs  of  rehabihtation  incurred  by 
the  owner  under  the  contract  v«dth  a 
private  contractor.  Other  eligible  costs 
related  to  the  rehabilitation  loan  or 
grant,  e.g.,  the  recipient's  (or.  as 
appUcable,  the  unit  of  general  local 
government's)  administrative  costs  (as 
defined  for  the  Entitlement  CDBG 
program  under  §  570.206)  or 
rehabilitation  services  costs  imder 

§  570.202(b)(9)  if  applicable,  are  not 
permissible  uses  of  escrowed  funds. 
Such  other  eUgible  rehabilitation  costs 
must  be  paid  under  normal  CDBG 
payment  procedures  (e.g..  from 
withdrawals  of  grant  funds  imder  the 
recipient's  (or  State's,  as  applicable) 
letter  of  credit  with  the  Treasury). 

(b)  Interest.  Interest  earned  on  escrow 
accounts  established  in  accordance  with 
this  section,  less  any  service  charges  for 
the  account,  must  be  remitted  to  HUD 
(for  transmittal  to  the  U.S.  Treasury)  at 
least  quarterly  but  not  more  frequently 
than  monthly.  Interest  earned  on  escrow 
accounts  is  not  required  to  be  remitted 
to  HUD  to  the  extent  the  interest  is 
attributable  to  the  investment  of 
program  income. 

(c)  Remedies  for  noncompliance.  If 
HUD  determines  that  a  recipient  has 
failed  (or,  as  applicable,  if  a  State 
determines  that  a  unit  of  general  local 
government  has  failed)  to  use  an  escrow 
account  in  accordance  with  this  section, 
HUD  may,  in  addition  to  imposing  any 
other  sanctions  provided  for  under  this 
part,  require  the  recipient  to  discontinue 
the  use  of  escrow  accounts,  in  whole  or 
in  part  (or.  as  appUcable,  the  State  may. 
under  the  authority  of  §  570.492(b), 
require  the  unit  of  general  local 
government  to  discontinue  the  use  of 
escrow  accounts,  in  whole  or  in  part). 

6.  Section  570.513  is  revised  to  read 
as  follows: 


§  570.51 3    Lump  sum  drawdown  for  . 
financing  of  property  rehabilitation 
activities. 

Subject  to  the  conditions  prescribed 
in  this  section  (and  section  104(h)  of  the 
Act  (42  U.S.C.  5304(h),  as  appUcable)). 
recipients  may  draw  down  funds  (or,  as 
appUcable,  States  may  aUow  units  of 
general  local  government  to  draw  down 
funds)  from  the  letter  of  credit  in  a  lump 
sum  to  establish  a  rehabilitation  fund  in 
one  or  more  private  financial 
institutions  for  the  purpose  of  financing 
the  rehabihtation  of  privately  owned 
properties.  The  fund  may  be  used  in 
conjiuiction  wdth  various  rehabihtation 
financing  techniques,  including  loans, 
interest  subsidies,  loan  guarantees,  loan 
reserves,  or  such  other  uses  as  may  be 
approved  by  HUD  consistent  with  the 
objectives  of  this  section.  The  fund  may 
also  be  used  for  making  grants,  but  only 
for  the  purpose  of  leveraging  non-CDBG 
funds  for  the  rehabilitation  of  the  same 
property. 

(a)  Limitation  on  drawdown  of  grant 
funds.  (1)  The  funds  that  a  recipient 
deposits  (or,  as  appUcable,  that  a  State 
allows  a  unit  of  general  local 
government  to  deposit)  to  a 
rehabilitation  fund  must  not  exceed  the 
grant  amount  that  the  recipient  (or  State, 
as  appUcable)  reasonably  expects  will 
be  required,  together  with  anticipated 
program  income  from  interest  and  loan 
repayments,  for  the  rehabihtation 
activities  during  the  period  specified  in 
the  agreement  with  the  financial 
institution(s)  (described  in  paragraph 
(b)(2)  of  this  section),  based  on: 

(i)  Prior  level  of  rehabihtation 
activity;  or 

(ii)  Rehabihtation  staffing  and 
management  capacity  during  the  period 
specified  in  the  agreement  to  undertake 
activities;  or 

(ui)  For  purposes  of  the  State  CDBG 
program  only,  estimated  demand  for 
rehabihtation  activity. 

(2)  No  grant  funds  may  be  deposited 
imder  this  section  solely  for  the  purpose 
of  investment,  notwithstanding  that  the 
interest  or  other  income  is  to  be  used  for 
the  rehabihtation  activities. 

(3)  The  recipient's  (or,  as  appUcable. 
the  unit  of  general  local  government's) 
rehabilitation  program  administrative 
costs  and  the  administrative  costs  of  the 
financial  institution  may  not  be  funded 
through  lump  sum  drawdown.  Such 
costs  must  be  paid  from  periodic  letter 
of  credit  withdrawals  in  accordance 
with  standard  procedures  or  fit>m 
program  income,  other  than  program 
income  generated  by  the  liunp  sum 
deposit. 

fb)  Standards  to  be  met.  The 
following  standards  apply  to  all  limip 
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sum  drawdowns  of  CDBG  funds  for 
rehabilitation: 

(1)  Eligible  rehabilitation  activities. 
The  rehabiUtation  fund  must  be  used  to 
finance  the  rehabiUtation  of  privately 
owned  properties  (including  the 
acquisition  of  properties  for 
rehabilitation)  eligible  under  the  general 
policies  in  §  570.200.  if  applicable,  and 
the  specific  provisions  of  either 

§  570.202  or  §  570.203,  if  appHcable;  or. 
for  purposes  of  the  State  CDBG  program, 
as  eligible  under  section  105  (a)(4). 
(a)(5).  (a)(14).  (a)(15)  or  (a)(17)  of  the  Act 
(42  U.S.C.  5305(a)). 

(2)  Requirements  for  agreement.  The 
recipient  (or  unit  of  general  local 
government,  as  applicable)  must  execute 
a  written  agreement  with  one  or  more 
private  financial  institutions  for  the 
operation  of  the  rehabilitation  fund.  The 
agreement  must  specify  the  obligations 
and  responsibihties  of  the  parties,  the 
terms  and  conditions  on  which  CDBG 
funds  are  to  be  deposited  and  used  or 
returned,  the  anticipated  level  of 
rehabilitation  activities  by  the  financial 
institution,  the  rate  of  interest  and  other 
benefits  to  be  provided  by  the  financial 
institution  in  return  for  the  lump  sum 
deposit,  and  such  other  terms  as  are 
necessary  for  compliance  with  the 
provisions  of  this  section.  Except  for 
purposes  of  the  State  CDBG  program, 
upon  execution  of  the  agreement,  the 
recipient  must  provide  a  copy  to  the 
HUD  field  office  for  its  records  and  use 
in  monitoring;  the  recipient  must  also 
provide  to  HUD  any  modifications  made 
during  the  term  of  the  agreement.  For 
purposes  of  the  State  CDBG  program,  a 
State  may  require  State  approval  of  any 
local  agreement  or  modification. 

(3)  Period  to  undertake  activities.  The 
agreement  must  be  fully  executed  before 
the  lump  sum  deposit  is  made.  Except 
for  purposes  of  the  State  CDBG  program, 
the  agreement  must  provide  that  the 
rehabilitation  fund  may  only  be  used  for 
authorized  activities  during  a  period  of 
no  more  than  two  years.  For  piuposes  of 
the  State  CDBG  program.  States  may  set 
maximum  time  limits  on  the  duration  of 
lump  siun  drawdown  agreements,  but  in 
no  case  can  an  agreement  remain  in 
effect  after  the  date  that  a  grant  to  a  unit 
of  general  local  govenunent  is  closed 
out;  the  agreement  must  specify  the  time 
period  for  which  the  agreement  is  in 
effect. 

(4)  Time  limit  on  use  of  deposited 
funds.  (This  paragraph  (b)(4)  of  this 
section  does  not  apply  to  the  State 
CDBG  program).  Use  of  the  deposited 
funds  for  rehabiUtation  financing 
assistance  must  start  (e.g.,  first  loan 
must  be  made,  subsidized  or 
guaranteed)  within  45  days  of  the 
deposit.  In  addition,  substantial 


disbiusements  from  the  fund  must  occur 
within  180  days  of  the  receipt  of  the 
deposit.  (Where  CDBG  funds  are  used  as 
a  guarantee,  the  funds  that  must  be 
substantially  disbursed  are  the 
guaranteed  funds.)  For  a  recipient  with 
an  agreement  specifying  two  years  to 
undertake  activities,  the  disbursement 
of  25  percent  of  the  fund  (deposit  plus 
any  interest  earned)  within  180  days 
will  be  regarded  as  meeting  this 
requirement.  If  a  recipient  with  an 
agreement  specifying  two  years  to 
undertake  activities  determines  that  it 
has  had  substantial  disbursement  fi-om 
the  fund  within  the  180  days  although 
it  had  not  met  this  25  percent  threshold, 
the  justification  for  the  recipient's 
determination  must  be  included  in  the 
program  file.  If  a  recipient  does  not  start 
using  the  funds  within  45  days,  or 
substantial  disbursement  from  such 
fund  does  not  occur  within  180  days, 
the  recipient  may  be  required  by  HUD 
to  return  all  or  part  of  the  deposited 
funds  to  the  recipient's  letter  of  credit. 

(5)  Program  activity.  Recipients  (or 
States,  as  applicable)  must  review  the 
level  of  program  activity  under  each 
agreement  on  a  yearly  basis.  If  activity 
is  substantially  below  that  anticipated, 
the  recipient  must  return  program  funds 
to  its  letter  of  credit  (or  the  State  must 
require  that  the  unit  of  general  local 
government  return  program  funds  to  the 
State's  letter  of  credit,  as  applicable). 

(6)  Termination  of  agreement,  (i)  In 
the  case  of  substantial  failure  by  a 
private  financial  institution  to  comply 
with  the  terms  of  a  lump  sum 
drawdown  agreement  under  the 
Entitlement  CDBG  program,  the 
recipient  must  terminate  its  agreement, 
provide  written  justification  for  the 
action,  withdraw  all  unobligated 
deposited  funds  horn  the  private 
financial  institution,  and  return  the 
funds  to  the  recipient's  letter  of  credit. 

(ii)  For  purposes  of  the  State  CDBG 
program,  a  State  must  develop  and 
implement  standards  to  ensure  that,  in 
cases  of  substantial  failure  by  a  private 
financial  institution  or  a  unit  of  general 
local  govenunent  to  comply  with  the 
terms  of  a  lump  sum  drawdowrn 
agreement,  all  unobUgated  deposited 
funds  will  be  withdrawn  fi-om  the 
private  financial  institution  and 
returned  to  the  State's  letter  of  credit. 

(7)  Return  of  unused  deposits.  At  the 
end  of  the  period  specified  i.i  the 
agreement  for  undertaking  activities,  all 
unobligated  deposited  funds  must  be 
returned  to  the  recipient's  (or  State's,  as 
appUcable)  letter  of  credit  unless  the 
recipient  (or  unit  of  general  local 
government,  as  applicable)  enters  into  a 
new  agreement  conforming  to  the 
requirements  of  this  section.  In 


addition,  the  recipient  (or  State,  as 
applicable)  must  reserve  the  right  to 
withdraw  any  unobligated  deposited 
funds  as  required  by  HUD  (or,  for 
purposes  of  the  State  CDBG  program,  as 
determined  by  HUD  or  the  State)  in  the 
exercise  of  corrective  or  remedial 
actions  authorized  under  §§  570.910(b), 
570.911,  570.912,  or  570.913  (or,  for 
purposes  of  the  State  CDBG  program, 
under  this  section,  §§  570.492,  570.493, 
570.495,  or  570.496). 

(8)  Rehabilitation  loans  made  with 
non-CDBG  funds.  If  the  deposited  funds 
or  program  income  derived  ftt)m 
deposited  funds  are  used  to  subsidize  or 
guarantee  repayment  of  rehabilitation 
loans  made  with  non-CDBG  funds,  or  to 
provide  a  supplemental  loan  or  grant  to 
the  borrower  of  the  non-CDBG  funds, 
the  rehabilitation  activities  are 
considered  to  be  CDBG-assisted 
activities  subject  to  the  requirements 
applicable  to  such  activities,  except  that 
repayment  of  non-CDBG  funds  is  not 
treated  as  program  income. 

(9)  Provision  of  consideration.  In 
consideration  for  the  lump  siun  deposit 
by  the  recipient  (or  unit  of  general  local 
government,  as  applicable)  in  a  private 
financial  institution,  the  deposit  must 
result  in  appropriate  benefits  in  support 
of  the  recipient's  (or,  as  applicable,  unit 
of  general  local  government's) 
rehabilitation  program.  Minimum 
requirements  for  such  benefits  are: 

(i)  Recipients  (or  units  of  general  local 
govenunent,  as  applicable)  must  require 
the  financial  institution  to  pay  interest 
on  the  lump  sum  deposit. 

(A)  The  interest  rate  paid  by  the 
financial  institution  carmot  be  lower 
than  three  points  below  the  rate  on  one- 
year  Treasury  obUgations  at  constant 
maturity. 

(B)  When  an  agreement  sets  a  fixed 
interest  rate  for  the  entire  term  of  the 
agreement,  the  rate  should  be  based  on 
the  rate  at  the  time  the  agreement  is 
executed. 

(C)  The  agreement  may  provide  for  an 
interest  rate  that  would  fluctuate 
periodically  during  the  term  of  the 
agreement,  but  the  established  rate 
cannot  be  lower  than  three  points  below 
the  rate  on  one-year  Treasury 
obligations  at  constant  maturity. 

(ii)  In  addition  to  the  payment  of 
interest,  the  financial  institution  must 
provide  at  least  one  of  the  following 
benefits: 

(A)  Leverage  of  the  deposited  funds  so 
that  the  financial  institution  commits 
private  funds  for  the  loans  in  the 
rehabiUtation  program  in  an  amount 
substantially  in  excess  of  the  amount  of 
the  lump  sum  deposit; 

(B)  Commitment  of  private  funds  by 
the  financial  institution  for 


rehabiUtation  loans  at  below  market 
interest  rates,  at  higher  than  normal  risk, 
or  with  longer  theui  normal  repayment 
periods;  or 

(C)  Provision  of  administrative 
services  in  support  of  the  rehabiUtation 
program  by  the  participating  financial 
institution  at  no  cost  or  at  lower  than 
actual  cost. 

(c)  Program  income.  Interest  earned 
on  liunp  sum  deposits  and  payments  on 
loans  made  fi-om  such  deposits  are 
program  income  and,  during  the  period 
of  the  agreement,  must  be  used  for 
rehabiUtation  activities  under  the 
provisions  of  this  section. 

(d)  Outstanding  findings. 
Notwithstanding  any  other  provision  of 


this  section,  a  recipient  may  not  enter 
into  a  new  agreement  (or,  as  appUcable, 
a  State  may  not  allow  a  unit  of  general 
local  government  to  enter  into  a  new 
agreement)  during  any  period  of  time  in 
which  an  audit  or  monitoring  finding  on 
a  previous  lump  sum  drawdown 
agreement  remains  unresolved. 

(e)  Prior  notification.  (This  paragraph 
(e)  of  this  section  does  not  apply  to  the 
State  CDBG  program.)  The  recipient 
must  submit  written  notification  to  the 
HUD  field  office  of  the  amoimt  of  funds 
to  be  deposited  with  a  private  financial 
institution,  before  making  the  deposit 
under  the  provisions  of  this  section. 


(f)  Recordkeeping  requirements.  (This 
paragraph  (f)  of  this  section  does  not 
apply  to  the  State  CDBG  program.)  The 
recipient  must  maintain  in  its  files  a 
copy  of  the  written  agreement  and 
related  dociunents  estabUshing 
conformance  with  this  section  and 
concerning  performance  by  a  financial 
institution  in  accordance  with  the 
agreement. 

Dated;  March  5, 1997. 
Howard  Glaser, 

Acting  Assistant  Secretary  for  Community 
Planning  and  Development. 
[PR  Doc.  97-6024  Filed  3-10-97;  8:45  am] 
BN.LMQ  CODE  421»-2»-f> 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  10 
[COO  94-^1] 
nN2115-nAE92 

Radar-Ot}server  EndorBement  for 
Operators  of  Uninspected  Towing 
Vessels 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  amends  its 
rules  to  require  a  Radar-Observer 
endorsement.  This  final  rule  requires 
radar-training  for  licensed  masters. 
mates,  and  operators  of  radar-equipped 
uninspected  towing  vessels  8  meters 
(approximately  26  feet)  or  more  in 
length,  toward  the  endorsement.  The 
rule  is  necessary  to  ensure  that  radar- 
equipped  towing  vessels  are  manned  by 
mariners  with  the  qualifications,  skills, 
and  knowledge  to  operate  the  radar 
equipment  on  lx}ard. 
DATES:  This  final  rule  is  effective  on 
March  11.  1997. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA.  3406). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  room  3406, 
Washington.  DC  20593-0001  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  hoUdays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Lieutenant  Commander  Donald  J.  Darcy. 
Project  Manager,  Division  of  Maritime 
Personnel  Quahfications  (G-MSO-1). 
telephone  (202)  267-0221,  between  7 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  hoUdays. 

8UPPI.EMENTARY  INFORMATION: 

Regulatory  History 

On  April  4.  1994.  a  pubUc  hearing 
was  held  concerning  this  rulemaking. 
On  October  26.  1994,  the  Coast  Guard 
published  an  interim  rule  in  the  Fed«ral 
Register  (59  FR  53754)  that  required 
training  and  an  endorsement  for 
personnel  receiving  original  licenses,  or 
renewing  or  upgrading  licenses,  on  or 
after  February  15. 1995.  In  response  to 
conmients  from  members  of  the 
regulated  pubhc  indicating  difficulties 
in  obtaining  the  required  training  in  the 
time  allowed,  on  February  14.  1995.  the 
Coast  Guard  published  a  second 
document  in  the  Federal  Register  (60 
FR  8308)  which  reopened  the  comment 
period  and  postponed  the  compUance 


date  to  )ime  1, 1995.  No  puhUc  hearing 
was  requested,  and  none  was  held. 
Public  comments  submitted,  as  well  as 
further  evaluation  of  the  interim  rule  by 
the  Coast  Guard,  revealed  issues 
requiring  additional  clarification. 
Therefore,  on  May  3, 1996.  the  Coast 
Guard  published  a  third  document  in 
the  Federal  Register  (61  FR  19859) 
which  reopened  the  comment  period  for 
the  ^ond  time  and  invited  comments 
on  sp^fic  items.  This  time  the 
comment  period  closed  on  July  2. 1996; 
but  the  compliance  date  of  the  interim 
rule  remained  June  1, 1995. 

Background  and  Purpose 

The  derailment  of  the  Amtrak  Sunset 
Limited,  a  passenger  train,  on 
September  22, 1993,  with  extensive 
injury  and  loss  of  Ufe,  resulted  in  a 
study  entitled  "Review  of  Marine  Safety 
Issues  Related  to  Uninspected  Towing 
Vessels".  The  study  cited  a  number  of 
reconunendations  for  improving  safety 
in  the  towing  industry.  C3ne  of  lihe 
recommendations  was  to  require  Radar- 
Observer  training  and  endorsements  for 
operators  of  radar-equipped 
iuunsp)ected  towing  vessels  8  meters 
(approximately  26  feet)  or  more  in 
length.  That  recommendation  was 
approved  by  the  Coast  Guard,  which,  on 
October  26, 1994  (59  FR  53754), 
pubUshed  an  interim  rule  estabhshing 
requirements  for  radar  training.  The 
interim  rule  constituted  part  of  a 
comprehensive  initiative  by  the  Coast 
Guard  to  improve  navigational  safety  for 
towing  vessels.  It  also  added  topics  to 
the  list  of  subjects  taught  in  approved 
radar-training  courses  that  must  be 
completed  for  a  Radar-Observer 
endorsement.  It  first  became  effective  on 
November  25,  1994.  However,  to 
provide  a  reasonable  opportunity  for 
affected  persons  to  complete  the 
training  and  obtain  the  required 
endorsements.  46  CFR  15.815(c) 
requires  the  endorsements  only  for 
those  licenses  issued  on  and  after  June 
1, 1995.  (It  compelled  persons  holding 
vahd  licenses  issued  before  June  1 , 
1995,  to  undergo  basic  Radar-Operation 
training,  and  to  obtain  certificates  of 
completion  for  that  training  before  June 
1, 1995.)  Without  an  endorsement  (or  a 
certificate  of  completion),  no  person 
may  serve  after  June  1,  1995,  as  a 
master,  mate,  or  operator  of  a  radar- 
equipped  towing  vessel,  8  meters 
(approximately  26  feet)  or  more  in 
length.  The  comment  period  for  the 
interim  rule,  as  twice  extended,  closed 
on  July  2, 1996. 

This  final  nde,  like  the  interim  rule, 
applies  to  all  operators  of  radar- 
equipped  towing  vessels  8  meters 
(approximately  26  feet)  or  more  in 


length  operating  in  the  navigable  waters 
of  the  United  States,  except  for  towing 
vessels  engaged  solely  in  assistance 
towing. 

The  changes  to  §  15.815  accomphshed 
by  the  interim  rule  went  into  effect  on 
June  1, 1995,  and  have  already  been 
published  in  the  Code  of  Federal 
Regulations.  They  therefore  need  not  be 
restated  in  this  final  rule,  and  are  not; 
but  this  rule  adopts  them  as  final. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  embarked  on  this 
rulemaking  to  establish  a  baseline  of 
dociunented  training  and  competency  in 
the  towing  industry.  It  has  carefully 
considered  the  expense  and 
inconvenience  this  rule  places  on 
industry  and  mariners,  and  has 
determined  that  this  training  is 
necessary  to  ensure  that  vessels 
equipped  with  radar  are  manned  by 
mariners  with  the  skills  and  knowledge 
to  use  and  interpret  radar  data. 

At  the  close  of  the  comment  period, 
on  July  2, 1996,  the  Coast  Guard  had 
received  comments  from  780  interested 
parties  regarding  this  rulemaking. 

Among  the  comments  were  595  form 
letters  expressing  concern  that  under 
this  rulemaking  some  Operators  of 
Uninspected  Towing  Vessels  (OUTVs) 
would  have  to  obtain  training  on  radar 
equipment  that  was  not  required  on 
towing  vessels.  Section  15.815(c),  as 
amended  in  the  interim  rule  (CGD  9^ 
041  (60  FR  8309),  February  14.  1995), 
requires  operators  of  towing  vessels  of  8 
meters  (approximately  26  feet)  or  more 
in  length,  if  equipped  with  radar,  to 
meet  the  Radar -Operation  and  Radar- 
Observer  requirements.  The  CG  notes 
that  under  a  separate  rulemaking, 
pubUshed  on  July  3, 1996,  (CGD  94-020 
(61  FR  35064)),  towing  vessels  of  12 
meters  (approximately  39  feet)  or  more 
in  length  are  required  to  be  equipped 
with  radar.  Therefore,  operators  of 
towing  vessels  of  1 2  meters 
(approximately  39  feet)  or  more  in 
length  are  required  to  meet  the  Radar- 
Operation  and  Radar-Observer 
requirements  because  those  vessels  are 
required  to  be  fitted  with  radar. 
However,  operators  of  towing  vessels  of 
8  to  12  meters  in  length,  are  required  to 
meet  the  Radar-Operation  and  Radar- 
Observer  requirements  only  if  the  vessel 
is  fitted  with  radar. 

Also  among  the  comments  were  160 
letters  that  expressed  concern  that 
mariners  who  already  have  extensive 
experience  operating  towing  vessels  on 
oceans  in  domestic  trade,  using 
navigational  equipment,  would 
nonetheless  have  to  attend  training 
under  the  treaty  known  as  STCW  (for 
Standards  of  Training,  Certification  and 


Watchkeeping  for  Seafarers).  The  Coast 
Guard  has  developed  this  rulemaking  to 
work  in  harmony  with  international  law 
and,  where  possible,  eliminates 
requirements  that  create  unwarranted 
differences  between  domestic  and 
international  law  in  general. 

Another  12  comments  discussed  radar 
as  merely  a  navigational  aid,  not  to  be 
depended  on  entirely.  The  Coast  Guard 
conciu-s  with  these  comments.  But,  like 
any  navigational  aid  (tool)  used  by 
mariners  to  navigate  their  vessels, 
radar — while  it  must  not  be  depended 
on  entirely —  must  be  used  correctly,  or 
it  becomes  a  detriment  to  safe 
navigation. 

Another  1 1  comments  questioned  the 
necessity  for  the  5-day  radar-operator 
course,  and  for  the  refresher  course,  for 
operators  of  assistance-towing  vessels. 
In  addition,  one  comment  complained 
that  the  rule  is  written  so  broadly  as  to 
include  the  marine-assistance  industry, 
since  the  industry  falls  imder  the  rules 
that  affect  uninspected  towing  vessels;  it 
stated  that  there  is  a  need  to 
differentiate  between  vessels  providing 
assistance  and  those  that  provide 
commercial  towing  services,  and  it 
urged  the  Coast  Guard  to  exempt  all 
marine-assistance  vessels  from  the  final 
rule.  The  Coast  Guard  has  considered 
these  comments  and  appreciates  the 
outstanding  safety  record  the  assistance- 
towing  industry  has  enjoyed,  and 
continues  to  exclude  towing  vessels 
operated  exclusively  for  this  industry 
from  this  final  rule.  Should  an  operator 
choose  to  engage  in  simple  towing 
(where  there  is  no  peril  to  the  vessel 
being  towed),  this  rule,  as  well  as  rules 
governing  equipment  and  hcensing,  will 
become  applicable.  The  assistance- 
towing  endorsement  already  is 
appUcable  to  all  hcenses  except  those 
for  OUTVs  and  for  master  or  mate 
authorizing  service  on  inspected  vessels 
over  200  gross  tons.  Holders  of  these 
licenses  may  engage  in  assistance 
towing  without  endorsement  on  any 
vessel  within  the  scope  of  the  hcense. 

Several  comments  expressed  concern 
for  the  economic  impact  on  small 
entities  and  on  individual  mariners.  The 
greatest  expense  will  be  to  obtain  an 
original  radar  endorsement,  which 
normally  requires  a  training  course  of  3 
to  5  days;  however,  for  some  mariners, 
this  rule  may  not  require  this  until  the 
year  2000.  After  mariners  have  obtained 
the  original  endorsement,  they  need 
only  a  4-hour  coiuse  for  the  subsequent 
hcense  renewal.  Since  the  renewal  and 
the  endorsement  are  each  vaUd  for  5 
years,  their  cost  is  prorated  over  5  years. 
Neither  in  any  one  year  nor  in  all  5 
years  is  the  cost  out  of  line,  weighed 
against  the  enhanced  safety  due  to  the 


training.  (Please  refer  to  the  full 
treatment  of  the  impact  cm  Small 
Entities  elsewhere  in  this  preamble.) 

Several  comments  cited  the  training 
as  inconvenient,  since  it  wrill  take  away 
valuable  family  time  that  is  already 
limited  simply  by  the  natiire  of  the  job. 
Others  cited  the  financial  expense  to  the 
family,  because  mariners  may  lose  pay. 
during  the  training  period  and  may 
incur  additional  costs  for  travel,  food, 
and  other  necessities.  The  Coast  Guard 
notes  that,  when  a  mariner  enrolls  in  the 
5 -day  training  course  to  obtain  the 
original  radar  endorsement,  the  training 
amounts  to  1  day  a  year.  Furthermore, 
the  Coast  Guard  notes  that,  for  the  4- 
hour  refresher  course  in  preparation  for 
the  Ucense  renewal,  the  training 
amounts  to  less  than  1  hour  a  year. 

Another  48  comments  requested  an 
extension  of  the  compUance  date  for  the 
Radar-Observer  endorsement.  In 
response  to  these  and  other  comments 
from  members  of  the  regulated  public, 
the  Coast  Guard  amended  the  interim 
rule  to  change  the  date  on  which  the 
Radar-Observer  endorsement  or  the 
Radar-Operation  certificate  would 
become  effective,  from  February  15, 
1995,  to  June  1,1995. 

One  comment  stated  that  simulator 
training  should  not  be  a  predicate  of 
designation  as  a  radar  observer.  The 
Coast  Guard  has  considered  this 
comment  and  has  determined  that 
simulator  training  will  remain  a  part  of 
this  rulemaking  since  a  simulator 
presents  several  scenarios  in  a 
controlled  environment,  in  a  shorter 
time;  this  allows  for  a  demonstration  of 
proficiency  using  radar  equipment 
much  earUer  than  usual. 

Otae  comment  stated  that  the  training 
requirement  imposed  by  this 
rulemaking  is  unnecessary  because  use  , 
of  radar  is  necessary  in  the  execution  of 
the  job  and  because,  therefore,  many 
mariners  have  had  years  of  expOTience 
as  radar  observers — with  great  success, 
as  evidenced  by  the  outstanding  safety 
record  of  the  industry.  The  comment 
requested  that  this  experience  equate  to 
training.  The  Coast  Guard  agrees  that 
experience  is  certainly  an  asset,  but  has 
determined  that  it  is  not  a  replacement 
for  training,  and  notes  that  the  success 
claimed  for  the  assistance-towing 
industry  is  not  supported  by  statistics 
for  the  entire  commercial-towing 
industry:  statistics  indicate  that  this 
training  is  necessary  for  the  commercial- 
towing  industry. 

Stilfother  conunents  suggested  that  a 
Coast  Guard  representative  visit  vessels 
and  view  their  operations  and  then 
determine  whether  they  meet  the  intent 
of  the  rule.  As  mentioned  earUer,  the 
Coast  Guard  has  determined  that  use  of 


a  simulator  is  the  best  and  most 
economical  method  for  testing 
proficiency,  since  it  presents  several 
scenarios  in  a  safe  and  controlled 
environment,  in  a  shorter  time,  and 
requires  a  demonstration  of  radar  skills. 

Eleven  conunents  suggested  that 
Radar-Observer  training  be  a 
requirement  only  for  newly  hcensed 
operators,  since,  having  had  no  previous 
experience,  they  will  probably  benefit 
most  from  it.  The  Coast  Guard  agrees 
that  newly  Ucensed  operators  may 
benefit  most  from  this  training,  yet  is  of 
the  opinion  that  this  training  will 
sharpen  the  skills  of  all  operators  of 
towing  vessels  except  for  towing  vessels 
engaged  solely  in  assistance-towing. 

Two  comments  suggested  that  the 
Coast  Guard  allow  quaUfied  companies 
to  conduct  required  training  and 
certification  on  board  their  towing 
vessels.  This  final  rule  does  allow 
quahfied  companies  (i.e.,  those  with 
Coast  Guard-approved  courses)  to 
conduct  training.  (As  stated  in  the 
interim  rule,  only  the  Radar-Operation 
course  may  be  conducted  by 
individuals,  companies,  or  other 
organizations  without  prior  Coast  Guard 
approval.) 

Several  comments  suggested  that 
p>ersons  who  already  hold  vaUd  licenses 
and  have  successfully  completed  all 
requirements  towards  the  Radar- 
Observer  endorsement  be  allowed  to 
extend  the  renewal  date  of  the 
endorsement  to  coincide  with  the 
month  of  the  renewal  date  of  the 
Ucense,  reducing  time  and  expense.  The 
Coast  Guard  has  accepted  this 
suggestion  (46  CFR  10.480(k)]  and  wiU 
allow  synchronization  of  the  renewal 
dates  of  the  endorsement  and  the 
Ucense.  It  has  determined  that  adopting 
this  suggestion  wall  not  pose  a  safety 
risk  and  will  reduce  economic  and 
administrative  burdens  on  the  mariners 
and  the  Coast  Guard.  (Completion  of  the 
Radar-Observer  training  still  has  to 
precede  the  renewal  of  the  license  by  2 
years  or  less,  and  extending  the  vaUdity 
of  the  endorsement  is  necessary  only 
once  to  synchronize  the  renewals. 

One  comment  suggested  that  the 
Coast  Guard  give  serious  consideration 
to  a  radar  requirement  for  iminspected 
charter  vessels  equipped  with  radar, 
since  a  high  percentage  of  operators  of 
these  vessels  do  not  know  how  to 
perform  the  basic  colUsion-avoidance 
and  blind-navigation  techniques  greatly 
needed  in  restricted  visibility,  which  is 
common  whether  in  the  Northeast  or  on 
the  West  Coast.  The  Coast  Guard  has 
considered  this  suggestion  and  has 
determined  that,  while  this  comment 
has  considerable  merit,  it  Ues  outside 
the  scope  of  this  rulemaking. 
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One  comment  questioned  whether  an 
OUTV  towing  a  passenger-barge  should 
have  to  attend  training  for  proficiency  in 
rapid  radar  plotting  when  this  training 
offers  no  practical  utility  for  any 
operator  of  typical  inland  or  coastwise 
vessels,  very  few  of  which  are  equipped 
with  large  radars  and  plotting  boards. 
The  Coast  Guard  has  considered  this 
comment  and  has  determined  that 
operation  of  a  passenger-barge  entails 
both  a  passenger- vessel  license  and  a 
towing  endorsement,  since  the  barge 
both  carries  passengers  on  board  and  is 
being  towed. 

Three  comments  suggested  that  the 
Coast  Guard  develop  a  set  of  rules  for 
river  radar  distinct  from  the  set  for  blue- 
water  radar.  The  interim  rule,  the 
relevant  parts  of  which  this  final  rule 
adopts  as  final,  has  separate 
requirements  [46  CFR  10.305(b)(3)  and 
(6)1  for  unlimited,  inland  and  Gulf 
Intracoastal  Waterway  (GIWW),  and 
river  routes. 

Another  comment  suggested  that  the 
Coast  Guard  require  towing  vessels  over 
a  certain  tonnage  (or  horsepower)  to  be 
equipped  with  radar  and  for  operators  to 
hold  certificates  of  training  in  the 
operation  of  that  radar.  The  Coast  Guard 
has  already  issued  a  final  rule  requiring 
radar  on  towing  vessels  of  12  meters 
(about  39  feet)  or  more  in  length  [61  FR 
35064  (July  3.  1996)]. 

Five  comments  suggested  that  this 
rule  apply  only  to  vessels  above  a 
threshold  of  12  meters  (about  39  feet)  or 
more  in  length,  rather  than  to  those 
above  8  meters  (about  26  feet)  or  more 
in  length.  The  rule  on  equipment,  cited 
in  the  previous  paragraph,  does  apply  to 
the  higher  threshold  vessel  12  meters 
(about  39  feet)  or  more  in  length.  But  the 
Coast  Guard  maintains  that,  if  radar  is 
installed  on  board,  the  operator  must 
possess  the  skills  and  knowledge  to  use 
and  interpret  the  data  for  the  radar  to  be 
of  any  value  as  a  navigational  aid. 

Two  comments  stated  that  this  rule 
could  deter  mariners  with  navigational 
skills  from  wanting  to  promote 
themselves  into  the  pilot  house  because 
of  the  added  cost,  time,  and  fear  of 
faihng  the  test.  These  concerns  may 
affect  mariners'  ability  to  continue 
earning  a  living,  since  failing  the  test 
would  cost  them  their  jobs  if  their 
employers  did  not  have  some  other  kind 
of  job  available.  The  intent  of  this  rule 
is  not  to  deter  mariners  with 
navigational  skills  from  advancing  into 
the  pilot  house;  rather,  it  is  to  ensure 
before  they  navigate  a  vessel  they 
possess  these  skills  and  knowledge  to 
interpret  the  data,  and  not  just  that  they 
accrue  deck  time.  While,  in  the  past, 
holding  a  Hcensed  position  in  the  pilot 
house  did  not  require  training,  and  may 


have  reduced  worries  of  imemployment 
for  the  mariner,  this  training  however 
provides  assurance  to  the  public  that 
vessels  are  under  the  command  of 
qualified  personnel.  The  Coast  Guard 
holds  that  the  benefits  far  outweigh  the 
discernible  costs,  and  that  the  rule  as  a 
whole  provides  the  entire  towing 
industry  some  assurance  of  checks  and 
balances  on  both  domestic  and 
international  waterways. 

One  comment  suggested  that  the 
Coast  Guard  print  a  manual  on  radar 
o{>eration  and,  upon  renewal  of  a 
license,  require  the  taking  of  a  test  based 
on  the  information  addressed  in  the 
manual.  The  studies  and  reports  used  to 
formulate  this  rulemaking  emphasize 
demonstrating  skill  as  well  as 
knowledge  of  radar  equipment,  rather 
than  relying  solely  on  a  mariner's  ability 
to  pass  a  test.  Therefore,  the  Coast 
Guard  favors  practical  demonstration  as 
well  as  testing,  to  determine  a  mariners' 
proficiency  in  radar  operation. 

One  comment  stated  that  the  rule  was 
confusing  and  required  interpretation 
and  even  translation.  The  Coast  Guard 
realizes  the  difficulty  for  some  mariners 
in  understanding  many  sections  of  this 
rule  and  has  changed  it  where  clarity 
was  in  question  [§§  10.305(c)(l)(ii)(C), 
(l)(iii)(A),  and  (3)(iii)(E)|. 

Several  comments  addressed 
§§  10.305(c)  (2)(iii)  and  (3)(iii),  which 
require  licensed  personnel  to  know,  and 
to  show  that  they  know,  how  to  plot 
course,  speed,  and  closest  point  of 
approach  on  inland  waters  and  on 
rivers.  Many  comments  noted  that 
course  plotting  is  seldom  performed  on 
inland  waters  or  on  rivers,  because  of 
the  time  and  attention  required  to  plot 
the  course.  Several  comments  explained 
that,  by  the  time  the  course  was  plotted, 
the  vessel  would  have  passed  the  boat 
or  bridge  by  reason  of  which  it  was 
plotting.  Another  comment  noted  that 
plotting  by  radar  is  impossible  on  most 
rivers  because  the  other  vessel  is  usually 
obscured  from  radar  view  until  the  last 
moment.  Likeurise,  requiring  the  captain 
to  make  intricate  calculations  and 
navigate  the  vessel  at  the  same  time 
iswill  be  dangerous  because  of 
continuous  course  changes  at  short 
intervals:  dangerous  to  the  observer,  the 
crew,  and  other  vessels  in  the  area.  The 
Coast  Guard  would  certainly  rather  have 
an  operator  making  passing 
arrangements  on  the  radio  and  looking 
out  the  pilot-house  windows  than 
staring  into  a  radar  set — under  normal 
visibility.  Under  reduced  visibility, 
however,  a  mariner  must  use  all  the 
navigational  aids  available  including 
radar.  Therefore,  on  rivers  the  rule  will 
instead  require  [46  CFR  10.305(c)  (2)(iii) 
and  (3)(iii)]  the  operator  to  be  trained  in 


interpreting,  and  to  demonstrate  how  to 
interpret,  the  relative  course,  speed,  and 
approximate  location  of  another  vessel, 
which  may  be  crossing,  meeting,  or 
overtaking. 

One  comment  stated  that  the  industry 
needs  to  raise  its  standards  and  be  more 
pro-active  with  any  training  that  will 
help  masters,  mates,  and  other 
watchstanders  in  the  performance  of 
their  duties.  The  Coast  Guard  concurs 
with  this  comment. 

Four  comments  recommended  that,  to 
avoid  confusion,  the  "Rivers" 
endorsement  be  expanded  to  include 
the  GIWW.  The  Coast  Guard  has 
considered  this  and  similar 
recommendations  from  the  Towing 
Safety  Advisory  Committee  (TSAC),  and 
has  determined  that  this  is  not 
appropriate,  since  a  Rivers  endorsement 
requires  a  different  level  of  knowledge 
and  skill.  Operation  of  a  vessel  on  rivers 
is  less  subject  to  weather  than  that  of  a 
vessel  on  the  GIWW.  However,  to  avoid 
confusion  the  Coast  Guard  has  done 
something  else  instead:  It  has  expanded 
the  inland  endorsement  to  include  the 
GIWW  since  the  required  level  of 
knowledge  and  skill  for  inland  and  the 
GIWW  are  compatible,  as  they  involve 
similar  operational  conditions. 
Accordingly,  in  this  rulemaking,  the 
endorsement  for  inland  waters  is 
renamed,  "inland  waters  and  GIWW" 
[46  CFR  10.305.  10.306.  and  10.480|. 

One  comment  suggested  that  the 
Coast  Guard  consider  allowing  currently 
licensed  towboat  operators  who  have 
earned  certificates  from  Radar- 
Operation  courses  to  qualify  as 
applicants  for  original  endorsements. 
The  Coast  Guard  has  determined  that 
licensed  towboat  operators  who  have 
earned  only  certificates  from  Radar- 
Operation  courses  have  not  attained 
enough  expertise  to  quaUfy  their  holders 
for  original  endorsements.  The  Coast 
Guard  is  increasing  the  OUTVs' 
expertise  with  radar  in  three  stages. 
First,  as  of  June  1,  1995,  every  operator 
of  an  uninspected  towing  vessel 
equipped  with  radar,  whose  license  was 
issued  before  June  1,  1995,  had  to  hold 
a  certificate  from  a  Radar-Operation 
course;  this  represents  as  tittle  as  4 
hours'  instruction.  Second,  upon 
renewal  of  a  license  as  an  OITTV  on  or 
after  Jime  1, 1995,  every  operator  has 
had  to  hold  a  certificate  from  a  Radar- 
Observer  course;  this  represents  as 
much  as  5  days'  training  (the  precise 
amount  varies  with  training  facilities 
chosen  and  route-endorsements  sought). 
Third,  thereafter,  upon  renewal  of  the 
endorsement — which  should  by  then 
coincide  with  that  of  the  license — every 
such  operator  will  have  to  hold  a 
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renewal  certificate;  this  will  represent  4 
more  hours'  instruction. 

One  comment  proposed  that  the  Coast 
Guard  consider  allowing  applicants  for 
renewal  of  the  Radar-Observer 
endorsement  the  option  to  "test  out"  of 
the  refresher-training  course  by  passing 
the  final  examination  instead  of  taking 
the  course.  A  similar  comment 
questioned  why  a  renewal  or  upgrade 
was  necessary  every  5  years,  and  argued 
that  later  training  would  serve  only  to 
deplete  the  income  of  mariners.  The 
Coast  Guard  has  considered  these 
comments  and  has  determined, 
however,  that  leniency  would 
undermine  the  intent  of  establishing 
and  maintaining  proficiency,  and  would 
not  provide  the  mariners  any  assurance 
of  their  fellows'  competence  on 
domestic  or  international  waters. 

One  comment  suggested  that  the 
Coast  Guard  require  all  candidates  for 
first  licenses  to  attend  the  5-day  Radar- 
Observer  course,  which  leads  to  the 
Radar-Observer  endorsement.  The  Coast 
Guard  has  considered  this  comment  and 
has  already  made  this  a  requirement,  in 
§  15.815(c). 

One  comment  proposed  that,  every  30 
months,  a  licensed  mariner  certified  by 
the  Coast  Guard  assess  the  skills  of  each 
operator,  while  on  board  the  vessel,  and 
according  to  the  findings  endorse  the 
operator's  license,  certifying  proficiency 
in  the  interpretation  of  radar  data — or 
not.  The  Coast  Guard  has  considered 
this  proposal,  but  notes  that  it  could  be 
cost-prohibitive  to  assess  the  operators' 
skills  in  this  manner  because  the  time 
spent  on  board  the  vessel  assessing  the 
operator's  skills,  through  a  series  of 
exercises,  is  unpredictable.  However, 
this  rule  (46  CFR  10.480(e)]  allows 
administration  by  the  Coast  Guard  or  a 
third  party  of  an  exam  for  renewal  of 
Radar-Observer  endorsement. 

One  comment  suggested  that  the 
Coast  Guard  allow  companies  to  submit 
a  list  of  personnel  competent  to  be 
certified  by  the  Coast  Guard  as  radar 
observers.  The  Coast  Guard  finds  this     * 
unacceptable  because  it  leaves  too  much 
room  for  interpretation  of  competency, 
and  may  lead  to  its  rubber-stamping  of 
personnel. 

One  comment  disputed  the  Coast 
Guard's  view  that  training  institutions 
would  be  able  to  train  the  requisite 
number  of  mariners  in  the  existing 
Radar-Operation  course,  and  gear  up  to 
teach  the  new  Radar-Observer  course, 
both  by  February  15, 1995.  This  request 
is  now  moot — first  because  the  Coast 
Guard  extended  the  compliance  date  to 
June  1, 1995,  and  second  because,  as 
later  events  have  proved,  the  schools 
have  been  meeting  the  double  challenge. 


One  comment  questioned  why  the 
Coast  Guard  has  diosen  to  place  the 
burden  of  obtaining  Radar-Operation 
training  squarely  on  the  shoulders  of  the 
operators  rather  than  on  their 
employers.  This  training  may  be  a 
condition  of  employment:  Failure  to 
obtain  the  required  training  may  leave  a 
mariner  unqualified  and,  therefore, 
unemployable  as  an  operator  of  a  radar- 
equipped  towing  vessel. 

One  comment  questioned  why  the 
Coast  Guard  has  never  required  any 
evidence  of  training  other  than  in  first 
aid  and  CPR  before  licensing  an  OUTV. 
A  notice  of  proposed  rulemaking  [61  FR 
31332]  in  CGD  94-055,  "Licensing  and 
Manning  for  Officers  of  Towing 
Vessels",  whose  comment  period  stayed 
open  until  October  17, 1996,  fully 
addresses  this  question.  A  supplemental 
notice  in  CGD  94-055,  also  with  a 
comment  period,  is  being  developed  as 
described  in  an  earlier  notice  of  intent, 
published  at  61  FR  66642. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  non-significant  under 
the  Regulatory  Policies  and  Procedures 
of  the  Department  of  Transportation 
(IX)T)  [44  FR  11040;  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
Regulatory  Policies  and  Procedures  of 
DOT  is  unnecessary. 

This  rule  will  apply  to  licensed 
operators  of  radar-equipped  towing 
vessels  operating  in  U.S.  waters.  As  of 
August  1996,  there  were  an  estimated 
12,300  licensed  operators  of 
uninspected  towing  vessels  (OUTVs)  in 
the  U.S.  An  estimated  473  new  OUTV 
licenses  are  issued  annually,  and  1,931 
OUTV  licenses  are  renewed  annually. 
Although  some  OUTVs  may  operate 
towing  vessels  on  oceans  (domestic- 
trade  waters),  licensed  masters  and 
mates  crew  many  of  these  vessels.  Now 
OUTVs  on  oceans  have  to  complete  a 
one-time  Radar-Observer  course  [see  46 
CFR  10.464(e)(2)].  This  rule  will  require 
certain  licensed  OUTVs  to  obtain  Radar- 
Observer  endorsements,  which  must  be 
renewed  5  years  after  the  month  of 
issuance  [see  §  10.480(f)  in  this 
regulatory  text].  Roughly  15,000 
masters,  mates,  active  OUTVs,  and  new 
OUTVs  will  each  need  to  complete  a 
Radar-Observer  course  sometime  during 
the  next  5  years  to  comply  with  46  CFR 


15.815(c).  Those  completing  the  Radar- 
Observer  course  will  need  to  rmew 
their  endorsements  every  5  years  to 
continue  to  work  on  radar-equipped 
towing  vessels.  Certificates  from  Radar- 
Operation  courses  will  not  be  valid  with 
licenses  dated  after  June  1, 1995;  Radar- 
Observer  endorsements  will  be 
necessary  with  such  licenses.  Persons 
using  Radar-Operation  certificates  to 
satisfy  §  15.815(c)  will  need  to  complete 
the  Radar-Observer  course  when  they 
renew  or  upgrade  their  licenses  if  they 
intend  to  continue  working  on  radar- 
equipped  towing  vessels. 

Comments  on  Costs 

Several  comments  to  the  interim  rule 
suggested  that  the  estimated  cost  to 
comply  with  the  initial  requirements 
was  understated.  These  comments 
estimated  that  the  actual  cost  to  receive 
the  initial  endorsement  would  amount 
to  between  SI. 000  and  $2,000  per 
operator.  One  comment  estimated  that 
the  cost  to  receive  the  radar 
endorsement  would  be  $2,500  because 
there  are  no  courses  approved  by  the 
Coast  Guard  in  Pennsylvania.  (The 
Coast  Guard  has  determined  that  there 
are  indeed  no  such  courses  and  that 
therefore  an  operator  would  need  to 
travel  to  a  nearby  State  to  enroll  in  a 
course.)  All  of  the  comments  on  costs 
have  influenced  the  following,  revised 
calculations. 

Benefits 

This  rule  is  the  direct  resuh  of  the 
recommendations  fit)m  the  "Railroad — 
Marine  Accident  Report"  prepared  by 
the  National  Transportation  Safety 
Board  (NTSB).  The  Report  noted  a  lack 
of  competence  in  radar  navigation  and 
cited  this  lack  of  competence  as  the 
probable  cause  of  the  derailment  of 
theat  Amtrak  Sunset  Limited.  The 
Report  recommended  that  the  Coast 
Guard  upgrade  its  licensing  standards  to 
require  that  persons  licensed  as  OUTVs 
hold  valid  inland-waters  Radar- 
Observer  certification  if  they  stand 
navigational  watch  on  radar-equipped 
towing  vessels.  It  also  recommended 
that  the  Coast  Guard  require  employers 
to  provide  specific  evidence  of 
approved  training.  The  Coast  Guard 
affirmed,  in  "Review  of  Marine  Safety 
Issues  Related  to  Uninsjiected  Towing 
Vessels",  that  60  percent  of  all  towing- 
vessel  casualties  are  due  to  human  error. 
The  "Review",  therefore,  supports  this 
rulemaking. 

This  final  rule  addresses  the  findings 
of  the  NTSB,  which  cited  a  lack  of 
training  for  operators  and  a  failure  of 
employer  accountability  as  two  key 
issues  identified  in  past  major  marine 
accidents — particularly  in  that  of  the 
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derailment  of  the  Amtrak  Sunset 
Limited  caused  by  the  Tug  MAUVILLA 
that  resulted  in  47  deaths  and  103 
injuries.  The  number  of  persons  at  risk 
in  a  major  marine  casualty  typically 
ranges  from  about  25  to  2,000  or  more. 
The  training  required  by  this  rule  has 
the  potenti^  to  significantly  decrease 
the  number  of  deaths  and  injuries  in  the 
marine  industry.  If  this  training 
decreases  the  number  of  deaths  even  by 
just  7  people  over  the  next  13  years,  the 
benefit  of  $18.9  million,  which  is  based 
on  the  willingness  by  society  to  pay  $2.7 
milhon  for  the  value  of  a  fatality 
averted.  v«ll  exceed  the  estimated  cost 
of  $17.1  million. 

One  way  to  reduce  the  risks 
associated  with  human  error  in 
operating  a  towing  vessel  is  to  ensure 
that  mariners  maintain  the  highest 
practicable  standards  of  training, 
certification,  and  competency.  Although 
this  rule  may  increase  costs  to  industry, 
through  upgraded  training  and 
certification,  the  new  requirements  are 
intended  to  increase  potential  benefits 
by  reducing  towing-vessel  accidents 
and,  with  them,  deaths  and  injuries. 

Costs 

The  costs,  which  accrue  fitjm  the  date 
of  this  final  rule,  depend  on  the  types 
of  courses  taken,  the  average  fees  for  the 
courses,  and  the  expenses  for  travel, 
meals,  and  lodging  (where  applicable). 
The  following  are  general  premises:  (1) 
Although  the  interim  rule  went  into 
effect  on  June  1,  1995,  costs  are 
calculated  from  the  effective  date  of  this 
final  rule;  (2)  the  average  course  length 
is  5  days,  whether  for  an  imlimited 
license,  for  a  Ueense  for  inland  waters 
and  GIWW.  or  for  a  license  for  rivers, 
and  is  long  enough  to  meet  the  new 
requirements  for  those  operators  who 
will  be  taking  the  Radar-Observer  course 
for  the  very  first  time;  (3)  courses  are 
conveniently  offered  near  most  port 
dties.  so  extensive  travel  will  be 
necessary  for  few  operators;  (4) 
oi>erators  usually  work  on  a  rotational 
schedule,  allowing  them  to  arrange  for 
enrollment  in  a  course  without 
interfering  with  their  normal  work 
schedule:  (5)  30  percent  of  those 
affected  by  this  rule  will  incur 
additional  miscellaneous  expenses 
involving  travel  and  lodging  while  the 
remaining  70  percent  will  incur 
minimal  expenses,  given  the 
convenience  of  course  locations;  (6)  the 
tjrpical  towboat  operator  started  his 
career  in  1983.  has  served  12  years,  and 
will  serve  for  18  more  years,  a  total  of 
30  years;  and  (7)  reciuring  costs  for 
renewals  run  from  year  2000  through 
year  2013.  the  last  year  of  those  30, 


while  recurring  costs  for  new  OUTVs 
run  from  year  1995. 

The  Radar-Observer  courses  and 
corresponding  endorsements  vary 
depending  on  route:  unlimited,  inland 
and  GIWW,  and  rivers.  The  Coast  Guard 
sampled  various  institutions  that  offer 
these  courses  and  found  that  course 
lengths  varied  depending  on  route,  from 
3  to  8  days.  The  Coast  Guard  used  a 
length  of  5  days  for  this  rule. 

The  costs  to  obtain  the  original  Radar- 
Observer  endorsement  and  to  renew  it 
every  5  years  are  as  follows: 

Original  Radar-Observer  Course 

Average  Cost  W80 

Meals  and  Lodgings 500 

Travel 

Local  50 

Distant  350 

Total  Cost  (with  distant  travel)  1.330 

Total  Cost  (with  local  travel)  ...  530 

Renewal  Course  (4  hours,  including  exam) 

Average  Cost  - $125 

Meals  and  Lodgings 100 

Travel 

Local  50 

Distant  350 

Total  Cost  (with  distant  travel)  575 

Total  Cost  (with  local  travel)  ...  175 

An  optional  refresher  course  is 
available  to  operators  who  need  to 
review  advances  or  changes  in  radar 
technology.  The  average  cost  of  this 
course  is  $260;  however,  as  previously 
stated,  this  course  is  not  a  requirement 
to  renew  an  OUTV  Radar-Observer 
endorsement. 

The  following  calculations  rest  on  the 
seven  general  premises  established 
previously  and  on  information  obtained 
from  suppliers  of  courses,  meals  and 
lodging,  and  travel: 

Original  Radar-Observer  Course 

1.  Affected  OUTVs  aheady 
serving  (12.300)  x  Cost  (5- 
day  Course): 
8,610  (with  local  travel)  x 

$530  $4,563,300 

3,690  (with  distant  travel)  x 

$1,330  4.907,000 

Total 9,471,000 

New  OUTVs  issued  annually 

(473)  X  Cost  (5-day  Course) 

331  OUTVs  (with  local  trav- 
el) X  $530  $175,430 

142  OUTVs  (with  distant 
travel)  x  $1.330 188,860 

Total  364,290 

Renewal  Course 

OUTVs  renewed  annually 
(1,931)  X  Cost  (4-Hour 
Exam): 

1,352  renewals  (with  local 
travel)  X  $175  $236,600 


579  renewals  (with  distant 
travel)  x  $575  


332,925 


Totol  $569,525 

The  principal  costs  began  to  accrue 
over  the  5  years  from  Jime  1,  1995. 
when  OUTVs  began  renewing  their 
licenses  and  receiving  their  first  radar 
endorsement.  The  cost  that  current 
OUTVs  will  incur  to  receive  the  initial 
Radar-Observer  endorsement  comes  to 
around  $9,471,000  in  all,  or  $1,894,200 
annually.  The  cost  that  new  OUTVs  will 
incur,  shown  as  a  recurring  cost,  comes 
to  around  $364,290  annually  until  year 
2000.  After  then,  recurring  costs,  which 
comprise  5-year  renewals  and  new 
OUTVs  altogether,  come  to  around 
$933,815  ($364,290  +  $569,525) 
annually.  Costs  of  this  rule  are 
calculated  to  years  2013  and  2025  to 
reflect  30  years  of  service  performed  by 
OUTVs  who  started  their  terras  in  1983 
and  1995.  respectively.  The  total  costs 
to  year  2013  are  estimated  to  be 
$17,093,615.  Costs  to  industry  over  30 
years  are  estimated  to  be  $30,120,845. 
The  present  values  of  the  recurring  costs 
to  years  2013  and  2025  are  $17,093,615 
and  $30,120,845.  respectively.  Thii 
reflects  a  7-percent  discount  to  1997  of 
the  projected  stream  of  costs  of  this  rule 
in  accordance  with  current  guidance 
bom  the  Office  of  Management  and 
Budget. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
[5  U.S.C.  601  et  seq.]  the  Coast  Guard 
must  consider  whether  this  final  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  field;  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000;  and  (3) 
"small-business  concem(s)"  as  defined 
by  section  3  of  the  Small  Business  Act 
[15  U.S.C.  632(a)l.  Pursuant  to  15  U.S.C. 
632(a)  the  standard  industrial 
classification-codes  and  size-standards 
are  set  forth  in  the  table  following  13 
CFR  121.601. 

This  rule  places  its  burden  on 
individual  OUTVs.  not  on  their 
employers,  who  may,  though  they  need 
not.  relieve  the  OUTVs  of  it.  The  Coast 
Guard  expects  that,  of  the  employers 
who  will  assume  this  responsibility,  few 
if  any  will  be  small  entities. 
Additionally,  sufficient  flexibility  and 
alternatives  were  built  into  this 
rulemaking,  when  the  interim  rule  was 
initially  published  on  October  26. 1994, 
to  accommodate  small  entities;  these 
included  a  phase-in  period  of  up  to  5 
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years,  during  which  a  Radar-Operation 
certificate  would  be  accepted,  and  the 
exemption  for  operators  of  assistance- 
towing  vessels.  The  effective  date  of 
June  1. 1995.  provided  enough  notice  to 
OUTVs  that  those  whose  Ucenses 
expired  after  June  1. 1995.  could  renew 
them  in  advance;  in  effect,  OUTVs 
could  extend  the  renewal  date  and  meet 
the  new  requirements  by  distributing 
the  initial  cost  over  2  to  5  years. 

Therefore,  the  Coast  Guard  certifies 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  [44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  the  rule 
does  not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  paragraph 
2.B.2  of  Commandant  Instruction 
M16475.1B.  this  rule  is  categorically 
excluded  from  further  environmental 
docimientation.  The  rule  is  a  matter  of 
training,  qualifying,  licensing,  and 
disciplining  of  maritime  personnel 
within  the  metming  of  subparagraph 
2.B.2.e(34)(c)  of  Conunandant 
Instruction  M16475.1B  that  clearly  has 
no  enviroiunental  impact.  A 
Determination  of  Categorical  Exclusion 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  ctf  Subjects  in  46  CFR  Part  10 

Fees,  Reporting  and  recordkeeping 
requirements.  Schools.  Seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  10  as  follows: 

PART  10— LICENSING  OF  MARITIME 
PERSONNEL 

1.  The  authority  citation  for  part  10 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701,  46  U.S.C  2101. 
2103.  7101,  7106.  7107;  49  CFR  1.45. 1.46; 
section  10.107  is  also  issued  under  the 
authority  of  44  U.S.C  3507. 

2.  Section  10.305  is  revised  to  read  as 
follows: 


f  10.305    Radar-Observer  cwtmcatM  and 
qualifying  courses. 

(a)  A  student  who  takes  an  approved 
coujrse  of  training,  which  includes 
passing  both  a  radar-theory  examination 
and  a  practical  demonstration  on  a 
simulator,  and  who  meets  the 
requirements  of  this  section  is  entitled 
to  an  appropriate  Radar-Observer 
certificate — 

(1)  In  a  form  prescribed  by  the  school 
and  acceptable  to  the  Coast  Guard;  and 

(2)  Signed  by  the  head  of  the  school. 

(b)  The  following  Radar-Observer 
certificates  are  issued  under  this 
section: 

(1)  Radar  Observer  (Unlimited). 

(2)  Radar  Observer  (Inland  Watprs  and 
Gulf-Intracoastal  Waterway  [GIWW]). 

(3)  Radar  Observer  (Rivers). 

(4)  Radar  Observer  (Unlimited: 
Renewal). 

(5)  Radar  Observer  (Inland  Waters  and 
GIWW:  Renewal). 

(6)  Radar  Observer  (Rivers:  Renewal). 

(c)  A  school  with  an  approved  Radar- 
Observer  course  may  issue  a  certificate 
listed  in  paragraph  (b)  of  this  section 
after  the  student  has  successfully 
completed  the  appropriate  curriculum 
as  follows: 

(1)  Radar  Observer  (Unlimited). 
Classroom  instruction — including 
demonstration  and  practical  exercises 
using  simulators — and  examination,  in 
the  following  subjects: 

(i)  Fundamentals  of  radar 

(A)  How  radar  works. 

(B)  Factors  affecting  the  performance 
and  accuracy  of  marine  radar. 

(C)  Purposes  and  functions  of  the 
main  components  that  constitute  a 
typical  marine-radar  system. 

(ii)  Operation  and  use  of  radar 

(A)  Purpose  and  adjustment  of 
controls. 

(B)  Detection  of  malfunctions,  false 
and  indirect  echoes,  and  other  radar 
phenomena. 

(C)  Effects  of  sea  return,  weather,  and 
other  environmental  conditions. 

(D)  Limitations  of  radar  resulting  from 
design  factors. 

(EJ  Safety  precautions  associated  with 
use  and  maintenance  of  marine  radar. 

(F)  Measurement  of  ranges  and 
bearings. 

(G)  Effect  of  size,  shape,  composition, 
and  distance  of  vessels  and  terrestrial 
targets  on  echo. 

(iii)  Interpretation  and  analysis  of 
radar  information: 

(A)  Radar  navigation  (including  visual 
techniques) — determining  positions, 
and  detecting  changes  in  the  relative 
motion,  of  other  vessels. 

(B)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 
circumstances  and  tits  equipment  in 


(C)  Determining  the  course  and  speed 
of  another  vessel. 

(D)  Determining  the  time  and  distance 
of  closest  point  of  approach  of  a 
crossing,  meeting,  overtaking,  or 
overtaken  vessel. 

(E)  Detecting  changes  of  coiuse  or 
speed  of  another  vessel  after  its  initial 
course  and  speed  have  been  established. 

(F)  Applying  the  Navigational  Rules, 
Chapters  30  and  34  of  Title  33  U.S.  Code 
[Commandant  Instruction  M16672.2C, 
as  amended,  or  equivalent],  and  other 
factors  to  consider  when  determining 
changes  of  course  or  speed  of  a  vessel 

to  prevent  collisions  on  the  basis  of 
radar  ob^rvation. 

(G)  Use  of  radar  in  maintaining 
situational  awareness. 

(iv)  Plotting  (by  any  graphically- 
correct  method): 

(A)  Principles  and  methods  of  plotting 
relative  and  true  motion. 

(B)  Practical-plotting  problems. 

(2)  Radar  Observer  (Inland  Waters  and 
GIWW).  Classroom  instruction — with 
emphasis  on  situations  and  problems 
encoimtered  on  inland  waters  and  the 
GIWW,  including  demonstration  and 
practical  exercises  using  simulators — 
and  examination,  in  the  following 
subjects: 

(i)  Fimdamentals  of  radar 

(A)  How  radar  works. 

(B)  Factors  affecting  the  performance 
and  accuracy  of  marine  radar. 

(C)  Purpose  and  functions  of  the  main 
components  that  constitute  a  typical 
marine-radar  system. 

(ii)  Operation  and  use  of  radar 

(A)  Purpose  and  adjustment  of 
controls. 

(B)  Detection  of  malfunctions,  false 
and  indirect  echoes,  and  other  radar 
phenomena. 

(C)  Effects  of  sea  return,  weather,  and 
other  environmental  conditions. 

(D)  Limitations  of  radar  resulting  fit)m 
design  factors. 

(E)  Safety  precautions  associated  with 
use  and  maintenance  of  marine  radar. 

(F)  Measiuement  of  ranges  and 
bearings. 

(G)  Effect  of  size,  shape,  composition, 
and  distance  of  vessels  and  terrestrial 
taivets  on  echo. 

(ui)  Interpretation  and  analysis  of 
radar  information: 

'  (A)  Radar  navigation  (including  visual 
techniques) — determining  positions, 
and  detecting  changes  in  the  relative 
motion,  of  other  vessels. 

(B)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 
circumstances  and  the  eqiiipment  in 
use. 

(C)  Determining  the  course  and  speed 
of  another  vessel 

(D)  Determining  the  time  and  distance 
of  closest  point  of  approach  of  a 


11304        Federal  Register  /  Vol.  62.  No.  47  /  Tuesday,  March  11.  1997  /  Rules  and  Regulations 


crossing,  meeting,  overtaking,  or 
overtaken  vessel. 

(E)  Detecting  changes  of  course  or 
speed  of  another  vessel  after  its  initial 
course  and  speed  have  been  established. 

(F)  Applying  the  Navigational  Rules, 
and  other  factors  to  consider  when 
determining  changes  of  course  or  speed 
of  a  vessel  to  prevent  collisions  on  the 
basis  of  radar  observation. 

(G)  Use  of  radar  in  maintaining 
situational  awareness. 

(3)  Radar  Observer  (Rivers). 
Classroom  instruction — with  emphasis 
on  situations  and  problems  encountered 
on  rivers,  including  demonstration  and 
practical  exercises  using  simulators — 
and  examination,  in  the  following 
subjects: 

(i)  Fundamentals  of  radar 

(A)  How  radar  works. 

(B)  Factors  affecting  the  performance 
and  accuracy  of  marine  radar. 

(C)  Purpose  and  functions  of  the  main 
com{>onents  that  constitute  a  typical 
marine-radar  system. 

(ii)  Operation  and  use  of  radar: 

(A)  Purpose  and  adjustment  of 
controls. 

(B)  £)etection  of  malfunctions,  false 
and  indirect  echoes,  and  other  radar 
phenomena. 

(C)  Effects  of  sea  return,  weather,  and 
other  environmental  conditions. 

(D)  Limitations  of  radar  resulting  from 
design  factors. 

(E)  Safety  precautions  associated  with 
use  and  maintenance  of  marine  radar. 

IF)  Measurement  of  ranges  and 
bearings,  recognizing  limited  use  of 
radar  bearings  in  curving,  narrow 
channels. 

(G)  Effect  of  size,  shape,  composition, 
and  distance  of  vessels  and  terrestrial 
targets  on  echo. 

(iii)  Interpretation  and  analysis  of 
radar  information: 

(A)  Radar  navigation  (including  visual 
techniques)—  determining  positions, 
and  detecting  changes  in  the  relative 
motion,  of  other  vessels. 

(B)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 
circumstances  and  the  equipment  in 
use. 

(C)  Applying  the  Navigational  Rules, 
and  other  factors  to  consider  when 
determining  changes  of  course  or  speed 
of  a  vessel  to  prevent  collisions  on  the 
basis  of  radar  observation. 

(D)  Use  of  radar  in  maintaining 
situational  awareness. 

(4)  Radar  Observer  (Unlimited: 
Renewal).  Classroom  instruction — 
including  demonstration  and  practical 
exercises  using  simulators — and 
examination,  in  the  following  subjects: 

(i)  Interpretation  and  analysis  of  radar 
information: 


(A)  Radar  navigation  (including  visual 
techniques) — determining  positions, 
tmd  detecting  changes  in  the  relative 
motion,  of  other  vessels. 

(B)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 
circumstances  and  the  equipment  in 
use. 

(C)  Determining  the  course  and  speed 
of  another  vessel. 

(D)  Determining  the  time  and  distance 
of  closest  point  of  approach  of  a 
crossing,  meeting,  overtaking,  or 
overtaken  vessel. 

(£)  Detecting  changes  of  course  or 
speed  of  another  vessel  after  its  initial 
course  and  speed  have  been  established. 

(F)  Applying  the  Navigational  Rules, 
and  other  factors  to  consider  when 
determining  changes  of  course  or  speed 
of  a  vessel  to  prevent  colUsions  on  the 
basis  of  radar  observation. 

(G)  Use  of  radar  in  maintaining 
situational  awareness. 

(ii)  Plotting  (by  any  graphically- 
correcrmethod): 

(A)  Principles  and  methods  of  plotting 
relative  and  true  motion. 

(B)  Practical-plotting  problems. 

(5)  Radar  Observer  (inland  Waters  and 
GIWW:  Renewal).  Classroom 
instruction — including  demonstration 
and  practical  exercises  using 
simulators — and  examination,  in  the 
interpretation  and  analysis  of  radar 
information,  including: 

(i)  Radar  navigation  (including  visual 
techniques— determining  positions,  and 
detecting  changes  in  the  relative  motion, 
of  other  vessels. 

(ii)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 
circiunstances  and  the  equipment  in 
use. 

(iii)  Determining  the  course  and  speed 
of  another  vessel. 

(iv)  Determining  the  time  and 
distance  of  closest  point  of  approach  of 
a  crossing,  meeting,  overtaking,  or 
overtaken  vessel. 

(v)  Detecting  changes  of  course  or 
speed  of  another  vessel  after  its  initial 
course  and  speed  have  been  established. 

(vi)  Applying  the  Navigational  Rules, 
and  other  factors  to  consider  when 
determining  changes  of  course  or  speed 
of  a  vessel  to  prevent  colUsions  on  the 
basis  of  radar  observation. 

(vii)  Use  of  radar  in  maintaining 
situational  awareness. 

(6)  Radar  Observer  (Rivers:  Renewal). 
Classroom  instruction — including 
demonstration  and  practical  exercises 
using  simulators — and  examination,  in 
the  interpretation  and  analysis  of  radar 
information,  including: 

(i)  Radar  navigation  (including  visual 
techniques) —  determining  positions, 
and  detecting  changes  in  the  relative 
motion,  of  oOier  vessels. 


(ii)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 
circumstances  and  the  equipment  in 
use. 

(iii)  Applying  the  Navigational  Rules, 
and  other  factors  to  consider  when 
determining  changes  of  course  or  speed 
of  a  vessel  to  prevent  collisions  on  the 
basis  of  radar  observation. 

(iv)  Use  of  radar  in  maintaining 
situational  awareness. 

3.  Section  10.306  is  revised  to  read  as 
follows: 

S 1 0.306    Radar-Operation  course  and 
certificate. 

(a)  A  certificate  of  training  from  a 
Radar-Operation  course  may,  as 
provided  by  46  CFR  15.815(c)(2).  suffice 
instead  of  a  Radar-Observer 
endorsement.  It  is  valid  until  the 
holder's  license  is  renewed  or  upgraded, 
or  expires,  whichever  occurs  first. 

(b)  Each  Radar-Operation  course  must 
contain  at  least  4  hours  of  instruction  on 
the  following  subjects: 

(1)  Fundamentals  of  radar: 
(i)  How  radar  works. 

(ii)  Factors  affecting  the  performance 
and  accuracy  of  marine  radar. 

(iii)  Purpose  and  functions  of  the 
main  components  that  constitute  a 
typical  marine-radar  system. 

(2)  Operation  and  use  of  radar: 
(i)  Purpose  and  adjustment  of 

controls. 

(ii)  Detection  of  malfunctions,  false 
and  indirect  echoes,  and  other  radar 
phenomena. 

(iii)  Effects  of  sea  return,  weather,  and 
other  environmental  conditions. 

(iv)  Limitations  of  radar  resulting 
from  design  factors. 

(v)  Safety  precautions  associated  with 
use  and  maintenance  of  marine  radar. 

(vi)  Measurement  of  ranges  and 
bearings. 

(vii)  Effect  of  size,  shape, 
composition,  and  distance  of  vessels 
and  terrestrial  targets  on  echo. 

(3)  Interpretation  and  analysis  of  radar 
information: 

(i)  Radar  navigation — determining  the 
position  and  direction  of  movements  of 
a  vessel. 

(ii)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 
circumstances  and  the  equipment  in 
use. 

(iii)  Applying  the  Navigational  Rules, 
Chapters  30  and  34  of  Title  33  U.S.  Code 
[Commandant  Instruction  M16672.2C  or 
equivalent,  as  amended],  and  other 
factors  to  consider  when  determining 
changes  of  course  or  speed  of  a  vessel 
to  prevent  collisions  on  the  basis  of 
radar  observation. 

(c)  Each  Radar-Operation  course  must 
be  conducted  by  a  person  who  possesses 
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the  knowledge  and  skills  taught  in  the 
coiuse,  with  at  least  one  year  of 
experience  in  their  practical 
application,  except  that — 

(1)  A  marine  instructor  or  company 
official  may  substitute  a  currenUy  valid 
certificate  fit)m  an  approved  Radarr 
Observer  course  (Unlimited,  or  Inland 
Waters  and  GIWW)  for  the  one  year  of 
experience;  and 

(2)  An  instructor  of  any  approved 
Radar-Observer  course  may  teach  a 
Radar-Operation  course  without  further 
seagoing  experience. 

(d)  Wnen  a  holder  of  the  Radar- 
Operation  certificate  seeks  a  Radar- 
Observer  endorsement,  he  or  she  is  an 
applicant  for  an  original  endorsement 
rather  than  for  renewal  of  an 
endorsement. 

4.  Section  10.480  is  revised  to  read  as 
follows: 

S 1 0.480    Radar  observer. 

(a)  This  section  contains  the 
requirements  that  an  applicant  must 
meet  to  qualify  as  a  radar  observer.  (Part 
15  of  this  chapter  specifies  who  must 
qualify  as  a  radar  observer.) 

(b)  If  an  appUcant  meets  the 
requirements  of  this  section,  one  of  the 
following  Radar-Observer  endorsements 
will  be  added  to  his  or  her  deck  officer's 
license: 

(1)  Radar  Observer  (Unlimited). 

(2)  Radar  Observer  (Inland  Waters  and 
GIWW). 

(3)  Radar  Observer  (Rivers). 


(c)  Endorsement  as  Radar  Observer 
(Unlimited)  is  valid  on  all  waters. 
Endorsement  as  Radar  Observer  (Inland 
Waters  and  GIWW)  is  valid  only  for 
those  waters  other  than  the  Great  Lakes 
covered  by  the  Inland  Navigational 
Rides.  Endorsement  as  Radar  Observer 
(Rivers)  is  valid  only  on  any  river,  canal, 
or  similar  body  of  water  designated  by 
the  OCMI,  but  not  beyond  the  boimdary 
line. 

^  (d)  Except  as  provided  by  paragraphs 
(e)  and  (f)  of  this  section,  eadb  applicant 
for  a  Radar-Observer  endorsement  or  for 
renewal  of  an  endorsement  must 
complete  the  appropriate  course 
approved  by  the  Coast  Guard,  receive 
the  appropriate  certificate  of  training, 
and  present  the  certificate  to  the  OCMI. 

(e)  An  appUcant  who  possesses  a 
Radar-Observer  endorsement,  resides  in 
a  remote  geographic  area,  and  can 
substantiate  to  the  satisfaction  of  the 
OCMI  that  the  applicant's  absence  will 
disrupt  normal  movement  of  commerce, 
or  that  the  appUcant  cannot  attend  an 
approved  Radar-Observer  renewal 
course,  may  have  his  or  her 
endorsement  renewed  upon  successful 
completion  of  an  examination 
administered  by  the  Coast  Guard,  or  by 
a  third  party  acceptable  to  the  Coast 
Guard. 

(f)  Except  as  provided  by  paragraph 
(k)  of  this  section,  a  Radar-Observer 
-endorsement  issued  under  this  section 
is  vaUd  for  5  years  after  the  month  of 


issiianoe  of  the  certificate  of  training 
fitim  a  course  approved  by  the  Coast 
Guard.  It  is  not  terminated  by  the 
issuance  of  a  new  license  during  these 
5  years. 

(g)  The  month  and  year  of  the 
expiration  of  the  Radar-Observer 
endorsement  are  printed  on  the  Ucense. 

(h)  A  Radar-Observer  endorsement      <- 
may  be  renewed  at  any  time. 

(i)  An  applicant  for  renewal  of  a 
Ucense  that  does  not  need  a  Radar- 
Observer  endorsement  may  renew  the 
Ucense  without  meeting  the 
requirements  for  the  endorsement. 

(j)  An  appUcant  seeking  to  raise  the 
grade  of  a  license  or  increase  its  scope, 
where  the  increased  grade  or  scope 
requires  a  Radar-Observer  certificate, 
may  use  an  expired  certificate  to  fulfiU 
that  requirement. 

(k)  The  renewal  date  of  a  Radar- 
Observer  endorsement  may  be  extended 
beyond  the  normal  5-year  duration  to 
coincide  with  the  renewal  date  of  the 
Ucense  to  which  it  pertains.  This 
extension  may'not  exceed  2  years  and 
will  be  necessary  only  once,  to 
synchronize  the  two  renewal  dates. 

Dated:  March  3. 1997. 
J.CCaitl, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
|FR  Doc.  97-5987  Filed  3-10-97;  8:45  am] 

BILLING  COOE  4910-14-P 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-S23-S227 
aids 


Laws 

For  additional  information 

Presidential  Documents 

Executive  orders  and  proclamations 
The  United  States  Government  Manual 

Other  Services 

Electronic  and  on-line  services  (voice) 
Privacy  Act  Compilation 
TDD  for  the  hearing  impaired 


523-6227 

523-5227 
523-5227 


523-4534 
523-3187 
523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Builetiii  Board  service  for  Public  Law  numbers, 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street.  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES.  MARCH 

9349-9678 3 

9679-9904 4 

9905-10184 5 

10185-10410 6 

10411-10680 7 

10681-1 1068 10 

11069-11306 11 


Federal  Register 

Vol.  62.  No.  47 
Tuesday,  March  11.  1997 


CFR  PARTS  AFFECTED  DURING  MARCH 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  pubUshed  since 
the  revision  date  of  each  title. 


3  CFR 

Prodamations:    . 

6974 9677 

6975 9905 

6976 9907 

6977 11067 

6978 11069 

Executive  Orders: 

12958  (See  Order  of 
February  26, 

1997) 9349 

12957  (Continued  by 
Notice  of  March  5, 
1997) 10185 

12959  (See  Notice  of 

March  5,  1997) 10185 

13037 10185 

Administrative  Ordeis: 
Presidential  Determinations: 
No.  97-17  of  February 

21,  1997 9903 

Order  of  February  26, 

1997 9349 

Notice  of  March  5, 

1997 10185 

5  CFR 

351 10681 

630 10681 

Proposed  Rules: 

551 9995 

7  CFR 

20 10411 

210 10187 

220..... 10187 

225 M ....10187 

226 ™ 10187 

301 10412 

925 : 10419 

959 10420 

1910 9351 

1951 101 18 

1956 10118 

1962 101 18 

1965 „ 10118 

PropOMd  RutaK 

1131 9381 

1240 10481 

1610 1 0483 

1717 9382 

1735 10483 

1737 10483 

1 739 1 0483 

1 746 ....1 0483 

3403 11256 

8  CFR 

1 10312 

3 ; 10312 

103 10312 

204 10312 


207 1 031 2 

208 10312 

209 10312 

211 10312 

212 _ 10312 

213... 10312 

214 1 031 2.  1 0422 

216 10312 

217 „ 10312 

221 10312 

223 „ 10312 

232 10312 

233 10312 

234 10312 

235 10312 

236 10312 

237 ^„ 10312 

238 10312 

239 — . 10312 

240 „ 10312 

241 10312 

242 „ 10312 

243 10312 

244 10312 

245 10312 

246 _...10312 

248 _ 10312 

249 1 031 2 

251 10312 

252 1 031 2 

253 _..10312 

274a 10312 

286 10312 

287 „ 10312 

299 1 031 2 

31 6 1 031 2  . 

318 „ 10312 

329 10312 

9  CFR 

78 10192 

Proposed  Ruiss: 

92 „...9387 

130 9387 

145 11111 

147 1 1111 

10  CFR 

170 „ 10626 

171...... 10626 


12  CFR 

208 

226 

344 

350 

613 


..•••.  .99U9 
.....10193 

9915 

„_10199 
..-11071 


614 „ 11071 

615 .11071 

618 11071 

619 11071 

620 11071 

626 1 1071 


11 


Federal  Register  /  Vol.  62.  No.  47  /  Tuesday,  March  11,  1997  /  Reader  Aids 


1806 10668 

Propoaad  RuIm: 

204 11117 

209 - 1 1117 

14CFR 

21 9923 

25 11072 

39 9359.  9361,  9679.  9925. 

10201 
10425. 
11074, 
11078 
.10202 
11078 


71 9363,9681,9928, 

10427,  10684,  11073, 
11075,  11076,  11077, 

95 

97 9681.9683, 

Proposad  RutoK 

39  ...9388,  9390,  10224, 

10228.  10231.  10233, 

10237,  10240,  10488, 

10492,  10754, 

71 9392,  9393.  9394 

9396,  9397,  9398 

9400,  9720,  9995, 

11121.  11122,  11123, 

11125.  11126.  11127. 

221 

250 

293 


10226, 
10236, 
10490, 

10756 
,9395, 
,  9399, 
11120, 
11124, 

11128 
.10758 
.10758 
.10758 


15CFR 

746 


.9364 


17CFR 

1 10427.  10434.  10441 

5 10434 

30 10445.  10447.  10449 

31 10441 

300 10450 


230., 
239.. 
270.. 
274. 


18CFR 

284 


19CFR 

Proposwl  Rulas: 

7 

10 _ 

145 

173 

174 

181 

191 


.10204.  10684 


.9401 
.9401 
..9401 
.9401 
.9401 
.9401 
.9401 


20CFR 

801 10666 

802 10666 

21CFR 

176 10452 

178 9365 

341..„ 9684 

522 10219 

524 10220 

568 9929 


Ch^Jterl 9721 

2 ™ 10242 

1 01 _....9826,  1 1 129 

161 9826 

163 10781 

501 _ „. 


22CFR 

505 T0630 

23CFR 

657 10178 

658 10178 

24CFR 

203 9930 

Proposed  Rules: 

Ch.  I 10247 

570 11284 

982 10786 

25CFR 

Proposed  Rules: 

290 10494 

28CFR 

Proposed  Rules: 

16 10495 

51 1 10164 

524 10164 

29CFR 

102 9685.9930 

Proposed  Rules: 

1910 9402 

1625 10787 

30CFR 

901 .-. 9932 

902 „ 9932 

904 9932 

906 9932 

913 9932 

914 9932 

915 9932 

916 9932 

917 9932 

918 9932 

920 9932 

925 9932 

926 9932 

931 9932 

934 9932 

935 9932 

936 9932 

938.„ 9932 

943 9932 

944 9932 

946 9932 

948 9932 

950 9932 

Proposed  Rules: 

56 9404 

57 9404 

62 9404 

70 9404 

71 9404 

202 - „ 10247 

206 1 0247 

31  CFR 

536 9959 

33  CFR 

100 9367 

110 9368 

1 17 9369.  9370.  10453 

334 9968 

Proposed  Riil0sc 

100 9405 

117 _ 9406 

165 10496 


207 9996 

34  CFR 

75 10398 

206 10398 

231 10398 

235 10398 

369 10398 

371 10398 

373 10398 

375 10398 

376 10398 

378 10398 

380 10398 

381 1 0398 

385 10398 

386 1039a 

387 10398 

388 10398 

389 10398 

390 10398 

396 10398 

610 10398 

612 10398 

630 10398 

35  CFR 

Proposed  Rules: 

103 9997 

36  CFR 

Proposed  Rules: 

1 190 1 1 130 

1 191 1 1 130 

38  CFR 

1 9969 

21 1 0454 

40  CFR 

52 9970.  10455,  10457, 

10690,  11079 

80 9872 

81 10457.  10463,  10690 

82 10700 

86 11082 

141 10168 

180  ....9974,  9979.  9984.  10703 

271 10464 

300 9370,9371 

Propoeed  Rules: 

Chapter  1 11130 

52 10000,  10001,  10002. 

10497,  10498,  10500,  10501. 
11131 

70 10002 

81 10500.  10501 

86 1 1 138 

92 11141 

123 11270 

141 10168 

268 10004 

372 10006 

501 11270 

41  CFR 

302-1 _...  1 0708 

302-2 10708 

302-3 10708 

302-7 _.... 10708 

302-8 „ 10708 

302-9 10708 

302-1 1 10708 

42  CFR 

100 10626 


Proposed  Rules: 

484 11004,  11005.  11035 

44  CFR 

64 9372 

65 9685.9687 

67 9690 

Proposed  Rules: 

67 9722 

45  CFR 

Proposed  Rules: 

16 10009 

74 10009 

75 10009 

95 10009 

46  CFR 

10 11298 

586 9696 

47  CFR 

1 9636 

2 9636.  10466 

25.... 11083 

27 9636 

32 10220 

53 10220.  10221 

59 9704 

68 9989 

73 9374.  9375.  9989.  9990. 

10222 

87 11083 

97 9636 

Proposed  Rules: 

1 10793 

36 9408 

51 9408 

61 9408 

69 9408 

73 9408.  9409.  9410.  10010. 

10011 
76 10011 

48  CFR 

3 10709 

5 10709 

6 10709 

9 10709 

1 1 10709 

12 10709 

13 10709 

15 10709 

19 10709 

33 10709 

36 10709 

37 10709 

42 10709 

52 10709 

234 9990 

239 9375 

242 9990 

252 9990 

1833 1 1 107 

1852 1 1 107 

Propoeed  Rules: 

225.... 1 1 142 

242 1 1 142 

252 1 1 142 

49  CFR 

1002 9714 

1180 9714 

571 10710 

Proposed  Rules: 

223 10248 


Federal  Register  /  Vol.  62,  No.  47  /  Tuesday.  March  11,  1997  /  Reader  Aids  iii 


230 10248 

571 10514 

572 1 051 6 

50  CFR 

17 10730 

285 9376 

622 9718 

648 9377. 10473.  10478. 

10747.11108 

649 9993.10747 

679  ...9379,  9718,  9994,  10222. 
10479,  10752.  11109 
Propoeed  Rules: 

17 9724.10016 

600 10249 

630 9726.  1 0821 

648 10821 

678 10822 

679 10016 

697 „ 10020 


IV 


Federal  Register  /  Vol.  62.  No.  47  /  Tuesday,  March  11.  1997  /  Reader  Aids 


REMmOERS 

The  iems  in  this  list  were 
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RULES  GOING  INTO 
EFFECT  TODAY 

ENVIRONMEHTAL 
PROTECTION  AGENCY 

Air  polution  control:  new 
motor  vehicles  arxj  engines: 
Light-duty  vehicles  and 
trucks- 
Durability  testing 
procedures  and 
alowabte  maintenance; 
indefinite  extension: 
wittKJrawn;  published  3- 
11-97 
FARM  CREorr 

ADMINISTRATION 

Farm  credrt  system: 
Caprtai  adequacy  and 
customer  e<igit)ility 
Correction  arxJ  effective 
date:  published  3-11-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services;       "^ 
Satellite  communications- 
Dtgital  audio  radio  service 
allocation  in  2310-2360 
MHz  frequency  t>arxl; 
published  3-11-97 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Protests  to  agerwy: 
published  3-11-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 
seamen: 

Radar-observer  endorsemerrt 
tor  unir^spected  towing 
vessel  operators: 
published  3-11-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
AirwofttTiness  directives: 
Airtxjs:  put)lished  1-22-97 
Jetstream:  published  2-4-97 
Rayttieon:  published  2-4-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Martoting 

Sarvtoe 

Vegetables;  nport  regulations: 


Banana^ngerting  potatoes, 
etc.;  removal  arid 
exemption:  comments  due 
by  3-13-97;  published  2- 
11-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Ptant  Health 
Inspection  Service 
Interstate  trar^sportation  of 
animals  arxi  animal  products 
(quarantine): 
Brucellosis  in  cattle  arxJ 
bison- 
State  arxJ  area 
classifications; 
comments  due  by  3-11- 
97;  published  1-10-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fisliery  conservation  arxl 
management: 

Northeastem  United  States 
fisheries- 
New  England  arxJ  Mid- 
Atlantic  Fisfiery 
Management  Councils; 
put}lic  hearings; 
comments  due  by  3-14- 
97;  published  2-21-97 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Information  Techrwiogy 
Management  Reform  Act 
of  1996;  implementation; 
comments  due  by  3-10- 
97;  published  1-8-97 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Energy  efficierxry  program  for 
certain  commercial  and 
industrial  equipment: 
Electric  motors;  test 
procedures,  labeling,  arxl 
certification  requirements; 
comments  due  t)y  3-10- 
97;  published  2-14-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national— 
Ozone  and  particulate 
matter,  etc.;  comments 
due  by  3-12-97; 
published  2-20-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alaska;  comments  due  t>y 
3-13-97;  published  2-11- 
97 

lllirx)is;  commerns  due  by  3- 
13-97;  published  2-11-97 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 


States;  air  quality  planning 
purposes;  desigrurtion  of 
areas: 

Louisiana;  comments  due  by 
3-10-97;  published  2-6-97 
Superfund  program: 
National  oil  and  hazardous 
sut>starKes  contingency 
plan- 

Nationai  priorities  list 
update:  comments  due 
by  3-12-97;  published 
2-10-97 
National  priorities  list 
update;  comments  due 
by  3-12-97;  published 
2-10-97 
Toxic  substances: 
Significant  new  uses- 

AlkerxMC  ackJ, 
trisubstituted-twnzyl- 
disubstituted-phenyl 
ester,  etc.;  comments 
due  by  3-13-97; 
published  2-11-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Arizona;  comments  due  by 

3-10-97;  published  1-27- 

97 
Artcansas;  comments  due  by 

3-10-97;  published  1-21- 

97 
California;  comments  due  by 

3-10-97;  published  1-27- 

97 
Cokxado;  comments  due  t>y 

3-10-97;  published  1-21- 

97 

Idaho;  comments  due  t}y  3- 
10-97;  published  1-24-97 

Louisiana;  comments  due  by 

3-10-97;  published  1-27- 

97 
Nevada;  comments  due  t>y 

3-10-97;  published  1-27- 

97 
Oregon;  comments  due  t>y 

3-10-97;  published  1-27- 

97 

Texas;  comments  due  by  3- 
10-97;  published  1-27-97 

Utah;  comments  due  by  3- 
10-97;  published  1-27-97 

Washington;  comments  due 
by  3-10-97;  published  1- 
24-97 

Wisconsin;  comments  due 
by  3-10-97;  published  1- 
24-97 

FEDERAL  RESERVE 
SYSTEM 

Bank  hokjing  companies  and 
change  in  t>ank  control 
(RegulatkKi  Y): 

Nonbank  sutjsidiaries; 
limitatk>m  on  urKJenMriting 


and  dealing  in  securities; 

review;  comments  due  by 

3-10-97;  published  1-17- 

97 
Consumer  leasing  (Regulatkm 
M): 
Official  staff  commentary; 

revision;  comments  due 

by  3-13-97;  published  2- 

19-97 

FEDERAL  TRADE 
COMMISSION 

•  Trade  regulatk>n  rules: 

Textile  wearing  apparel  and 
piece  goods;  care 
labeling;  comments  due 
by  3-10-97;  published  2-6- 
97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 
Food  for  human  consumptkm: 
Food  labeling- 
Free  glutamate  content  of 
foods;  label  information 
requirements;  comments 
due  by  3-12-97; 
published  11-13-96 
Nutrient  content  claims; 
general  principles; 
comments  due  by  3-10- 
97;  published  1-24-97 
MedKal  devk:es: 
Investigational  devKes; 
export  requirements 
streamlining;  comments 
due  by  3-10-97;  published 
1-7-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medk^d: 
Redeterminatkxi  due  to 
welfare  reform;  comments 
due  by  3-14^97;  put>lished 
1-13-97 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Oil  and  gas  leasing- 
Stripper  oil  properties; 
royalty  rate  reductkm; 
comments  due  by  3-14- 
97;  published  1-13-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  arxl  ttireatened 
species: 

Bruneau  hot  springsnail; 
comments  due  t>y  3-10- 
97;  published  1-23-97 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclamatloii 
and  Enforcement  Offlca 
Permanent  program  and 

abarxJoried  mir>e  larxj 

reclamatkxi  plan 

submisskms: 


Federal  Register  /  Vol.  62,  No,  47  /  Tuesday,  March  11.  1997  /  Reader  Aids 


Montana;  comments  due  bf 
3-11-97;  published  1-10- 
97 

NUCLEAR  REGULATORY 
COMMISSION 

Urankjm  enrichment  facilities; 
certificatkm  arvj  licensing; 
comnwnts  due  by  3-14-97; 
published  2-12-97 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  investment 
companies: 

Examinatkin  fees;  comments 
due  by  3-13-97;  published 
2-11-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 

Aged,  blind,  and  d»abled- 

lnstitulk>nalized  chiMren; 
comments  due  by  3-10- 
97;  published  1-8-97 


TRANSPORTATION 
DEPARTMENT 
Ffderai  Aviation 
Administration 

Ainvorthihess  directives: 
Airtxjs;  comments  due  t)y  3- 

10-97:  published  1-29-97 
Boeing;  comments  due  by 

3-10-97;  published  2-12- 

97 
Bomt>erd»r:  comments  due 

by  3-14-97;  published  2-3- 

97 
Fokksr,  commems  due  by 

3-14-97;  published  2-28- 

97 
HiNer  Aircraft  Corp.; 

comments  due  by  3-10- 

97;  published  1-7-97 
Pratt  &  Whitney;  comments 

due  by  3-10-97;  pubUshed 

1-9-97 
Ainvorthirtess  starxtards: 
Special  corxfitnns- 

BaMstK  Recovery 
Systems,  Inc.;  Cirrus 


SR-20  model; 
comments  due  by  3-10- 
97;  published  2-6-97 

Class  E  airspace;  comments 
due  by  3-10^7;  publshed 
1-24-97 

Class  E  airspace;  correctnrv 
comments  due  by  3-11-97; 
published  2-12-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Trarfle 
Safety  Administration 

.  Motor  vehKle  safety 
standards: 

Lamps,  reflective  devKes, 
and  associated 
equipment- 
Auxiliary  signal  lamps  arxl 
safety  lighting 
inventxxis;  comment 
request;  convnents  due 
by  3-13-97;  published 
12-13-96 


TRANSPORTATION 
DEPARTMENT 
Surtaoe  Transpoilalton 
Board 

Rate  procedures: 
Simplified  rail  rata 
reasonableness 
proceedmgs;  expedtod 
procedures;  comments 
due  by  3-14-97;  published 
2-12-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocatwrtal  rehabiitatnn  and 
OQUcsboni 

Veterans  educatxxv- 
State  approving  agerxaes; 

school  catatog 

sutxnisswn;  comments 

due  by  3-10-97; 

pubfished  1-8-97 
Survivors  arxl  dependents 

educatkxi;  efigi>ility 

period  extenskyi; 

comments  due  tiy  3-10- 

97;  published  1-9-97 
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testing,  11453-11454 
Pesticides;  emergency  exemptions,  etc.: 

Mancozeb,  11447-11449 

Propamocarb  hydrochloride,  11449-11450 

Executive  Office  of  ttie  President 

See  Management  and  Budget  Office 
See  Presidential  Dociunents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Bell,  11318-11321 
PnOPOSEO  RULES 
Airworthiness  directives: 

Airbus  Industrie,  1138&-11390 

Domier.  11386-11392 

Empresa  Brasileira  de  Aeronautica  S.A..  11384-11386 

Saab,  11392-11394 

Federai  Communications  Commission 

RULES 

Common  carrier  services: 
Paging,  common  and  private  carrier;  geographic  Ucensing 
procedures;  competitive  bidding.  11616-11637 
Television  broadcasting: 
Cable  Television  Consimier  Protection  and  Competition 
Act  of  1992— 
Leased  commercial  access.  11364-11382 
PROPOSED  RULES 
Common  carrier  services: 
Paging  systems  development;  competitive  bidding. 

11638-11643 
PubUc  mobile  services — 
Multiple  address  systems;  932/941  and  928/959  MHz 
band  allocations.  11407-11410 

Federal  Election  Commission 

RULES 

Civil  monetary  penalties;  inflation  adjustments,  11316- 
11317 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Interstate  Power  Co.  et  al.,  11428-11431 
Applications,  hearings,  determinations,  etc.: 

ANR  PipeUne  Co.,  11420-11421 


Canyon  Creek  Compression  Co.,  11421 

Cleveland  Electric  Uliuninating  Co.,  11421 

CNG  Transmission  Corp.,  11421 

Colorado  Interstate  Gas  Co..  11421-11422 

East  Tennessee  Natural  Gas  Co..  11422 

El  Paso  Natural  Gas  Co.,  11422 

Florida  Gas  Transmission  Co..  11422-11423 

Midwestern  Gas  Transmission  Co.,  11423 

Mississippi  River  Transmission  Corp..  11423 

Mojave  Pipeline  Co.,  11423 

National  Fuel  6as  Supply  Corp.,  11423-11424 

NorAm  Gas  Transmission  Co.,  11424-11425 

Northern  Border  Pipeline  Co.,  11425 

Northern  Natural  Gas  Co..  11425 

Northwest  PipeUne  Corp..  11425-11426 

Ohio  Edison  Co.  et  al..  11426 

PECO  Energy  Co.,  11426 

Sonat  Power  Marketing,  Inc.,  11426 

Southern  Natural  Gas  Co.  et  al..  11426 

Stingray  PipeUne  Co.,  11426-11427 

Tennessee  Gas  Pipeline  Co.,  11427 

Texas-Ohio  Pipeline,  Inc.,  11427 

TransColorado  Gas  Transmission  Co..  11427 

Trunkline  Gas  Co..  11427 

WestGas  Interstate.  Inc..  11428 

West  Texas  Gas.  hic,  11428 

WilUams  Natural  Gas  Co..  11428 

WilUston  Basin  Interstate  Pipeline  Co..  11428 

Federal  Prison  Industries 

NOTICES 

New  product,  specific  product,  and  significant  expansion  of 

existing  product;  definitions;  pubUc  involvement 

procedures,  11465-11471 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers.  11454-11455 

Permissible  nonbanking  activities.  11455 
Meetings;  Sunshine  Act.  11455-11456 

Federal  Trade  Commission 

PROPOSED  RULES 
Trade  regulation  rules: 
Telecommunications  Act  of  1996 — 
900-number  rules;  pay-per-call  services  advertising  and 
operation  and  billing  dispute  procedures 
estabUshment.  11750-11756 

Rnanciai  Management  Service 
See  Fiscal  Service 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Rscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 

Liberty  Mutual  Fire  Insurance  Co.,  11522 

Northland  Insurance  Co.,  11522 

Forest  Service 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 
Tahoe  National  Forest.  CA.  11413-11414 


General  Services  Administration 

NOTICES 

SmaU  business  competitiveness  demonstration  program; 
soUcitation  procedures  change.  11456 

Government  Ethics  Office 

RULES 

ConfUct  of  interests; 
Executive  agency  ethics  training  programs.  11307-11314 

Grain  inspection,  Paciters  and  Stoclcyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 
Iron  Range  Livestock  Exchange.  Inc..  MN;  correction, 
11414 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Health  Care  Financing  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conmient  request.  11458-11459 

Housing  and  \Jiban  Development  Department 

NOTICES 

Public  and  Indian  housing: 
Housing  assistance  payments  (Section  8) — 
Rental  voucher,  rental  certificate,  and  moderate 

rehabiUtation  programs;  administrative  fees;  annual 
factors.  11526-11583 

Indian  Affairs  Bureau 

RULES 
Education: 
Special  education;  CFR  part  removed;  Federal  regulatory 
reform.  11324 

Interior  Department 

See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Employer  social  security  taxes  paid  on  employee  ti]>s; 
credit  removal;  conection.  11324-11325 
PROPOSED  RULES 
Income  taxes: 
Limited  partner  for  self-employment  tax  purposes; 
definition 
PubUc  hearing;  location  change.  11394 

international  Trade  Commission 

NOTICES 

Import  investigations: 
Customs  rules  of  origin:  international  harmonization, 
11464-11465 

Justice  Department 

See  Federal  Prison  Industries 

See  Juvenile  Justice  emd  Delinquency  Prevention  Office 


Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Agency  information  coUection  activities: 
Submission  for  OMB  review;  comment  request.  11471- 
11472 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Labor  Statistics  Bureau 

See  Wage  and  Hour  Division 

NOTICES 

Consiuner  price  index;  U.S.  city  average.  11472 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  coUection  activities: 
Proposed  collection;  comment  request.  11477-11479 

l.and  Management  Bureau 

NOTICES  -   - 

Closure  of  pubUc  lands: 

CaUfomia.  11459-11460 
Meetings: 

Resoiut:e  advisory  councils — 
Front  Range.  11460 
Opening  of  pubUc  lands: 

CaUfomia,  11460 
Survey  plat  filings: 

CaUfomia,  11460-11461 

Idaho.  11461 

Management  and  Budget  Office 

NOTICES 

Federal  financial  accoimting  standards: 
Indian  trust  funds  and  Treasury  judgment  fund; 
interpretations,  11505-11508 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Child  safety  seats,  purchase  and  distribution;  agreement 

between  General  Motors  and  DOT;  qualification 

certification  criteria.  11513-11518 

National  Institute  of  Standards  and  Technology 

NOTICES 
Meetings: 
Computer  System  Security  and  Privacy  Advisory  Board. 
11415 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  tuna,  11410-11411 
Northeastern  United  States  fisheries — 
-   Mid-Atlantic  Fishery  Management  Council;  public 
hearings,  11411-11412 
Intemational  Code  of  Conduct  for  Responsible  Fisheries 

implementation  plan;  availabiUty,  11410 
NOTICES 
Agency  infomation  coUection  activities: 

Proposed  coUection;  comment  request,  11415-11416 
National  Weather  Service;  modernization  and  restructuring: 
Weather  Service  Offices — 
Automation  certifications;  transmittal  to  Congress. 
11416 
Permits: 
Endangered  and  threatened  species,  11416-11417 


IMI 


VI 
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National  Park  Service 

NOTICES 

Native  American  human  remains  and  associated  funerary 
objects: 
BurlfLe  Museum,  University  of  Washington,  WA — 
Inventory  from  Nebraska.  11462 
Inventory  from  Washington  State,  11461 
Peabody  Museum  of  Archaeology  and  Ethnology,  MA; 

yellow  wooden  simflowers,  etc.,  11462 
San  Diego  Museimi  of  Man,  CA;  Hopi  Katsina  masks, 

11463 
University  of  Nevada-Las  Vegas,  Physical  Anthropology 
Laboratory,  NV;  inventory  from  Lyon  County,  NV, 
11463 

National  Science  Foundation 

MOnCES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  11479 
Meetings: 

Networking  and  Commimications  Research  and 

Infrastructure  Special  Emphasis  Panel,  11479-11480 

National  Transportation  Safety  Board 

NOTICES 

Aircraft  accidents;  hearings,  etc.: 
Pensacola,  FL;  DelU  Air  Lines,  Inc.,  flight  1288,  MD-88, 
N927DA,  11480 

Navy  DefMrtment 

RUtES 

Navigation,  (X)LRECS  comphance  exemptions: 
USS  Bataan,  11326-11327     ' 
USS  Mount  Whitney,  11325-11326 

Nudear  Regulatory  Commlsaion 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 

Entergy  Operations,  Inc.,  11482-11483 
Operating  Ucenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  11483—11505 
Applications,  hearings,  determinations,  etc.: 

Boston  Edison  Co..  11480-11482 

Oflloe  of  Management  and  Budget 

See  Management  and  Budget  Office 

Pscaonnel  Management  Office 

MCnCES 

Personnel  management  demonstration  projects: 
Army  Department;  Army  Medical  Research  and  Materiel 

Command,  Fort  Detrick,  MD,  11676-11698 
Aimy  Department;  Aviation  Research,  Development  and 
Engineering  Center,  Federal  Center,  St.  Louis,  MO, 
11700-11722 
Anny  Department;  U.S.  Army  Research  Laboratory, 
Adelphi.  MD.  11646-11673 

Preaidential  Documents 

AOMMHTIUTIVE  ORDERS 

Narcotics;  major  producing  and  drug  transit  countries, 

certification  (Presidential  Determination  No.  97-18  of 

February  28,  1997).  11589-11614 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 


Railroad  Retirement  Board 

RULES 

Railroad  Retirement  Act: 

Occupational  disabiUty  and  survivor  annuities;  eUgibility, 
11323-11324 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  11508-11509 

Securities  and  Exchange  Commission 

RULES 
Securities: 
Securities  offerings  trading  practices  rule  (Regulation  M); 
manipulation  conduct  preclusion,  11321-11323 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  E>ealers,  Inc.,  11510- 
11511 
Applications,  hearings,  determinations,  etc.: 
Paine webber/Kidder,  Peabody  Tax  Exempt  Money  Fund, 
Inc.,  11509 

Small  Business  Administration 

RULES 

Small  business  size  standards; 
Affiliation  with  investment  companies,  11317-11318 

Southeastern  Power  Administration 

NOTICES 

Power  marketing  poUcy: 
Jim  Woodruff  Project,  11413-11414 

State  Department 

NOTICES 
Meetings: 
Historical  Diplomatic  Documentation  Advisory 

Committee,  11511 
U.S.  foreign  policy  economic  sanctions  programs; 
briefing,  11512 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
SAMHSA  Special  Emphasis  Panel  n,  11459 

Surface  Transportation  Board 

NOTICES 

Motor  carriers: 
Control  exemptions — 
Coach  USA,  hic.  11518-11519 

Railroad  operation,  acquisition,  construction,  etc.: 
Burlington  Northern  Railroad  Co.,  11519 
Minnesota  Northern  Railroad,  Inc.,  11519-11520 
Orange  County  Transportation  Authority  et  al..  11520- 

11521 
RailAmerica,  Inc.,  11521 
Union  County  Industrial  Railroad  Co.  et  al.,  11521-11522 

Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

RULES 

Organization,  functions,  and  authority  delegations: 
Commandant,  U.S.  Coast  Guard,  et  al.,  11382-11383 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts.  11512 
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Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications. 
11512-11513 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 

United  States  Institute  of  Peace 

NOTICES 

Meetings;  Sunshine  Act.  11522-11523 

Wage  and  Hour  Division 

RULES 

Migrant  and  seasonal  agricidtural  worker  protection: 
Employ,  independent  contractor,  and  joint  employment, 
defiinitions;  Federal  regulatory  reform,  11734-11748 


Separate  Parts  In  This  issue  | 

Part  11 

Department  of  Housing  and  Urban  Development.  11526- 
11583 

Part  Nl 

E)epartment  of  Education.  11586 

Part  IV 

The  President.  11589-11614 

PartV 

Federal  Communications  Commission,  11616-11643 


Part  VI 

Personnel  Management  Office.  11646-11673 

Part  VII 

Personnel  Management  Office,  11676-11698 

Part  VIII 

Personnel  Management  Office.  11700-11722 

Part  IX 

Environmental  Protection.  Agency.  11724-11731 

PartX 

Department  of  Labor.  Wage  and  Hour  Division.  11734- 
11748 

Part  XI 

Federal  Trade  Commiseion.  11750-11756 


Reader  Aids 

Additional  information,  including  a  fist  of  pubbc  laws, 
telephone  nimibers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  BuiletiB  Board  service  for  PubUc  Law 
nimibers.  Federal  Register  finding  aids,  and  a  Ust  of 
documents  on  pubUc  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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28.  1997 11588 
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932 _ 11314 
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121 11317 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documerrts  having  general 
applicatMlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soW  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2638 
RIN3209-AA07 

Executive  Agency  Ethics  Training 
Program  Regulation  Amendments 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  amends  the 
OGE  executive  branchwide  regulation 
on  "Executive  Agency  Ethics  Training 
Programs"  to  enable  agencies  to  better 
focus  their  training  resouirces  on 
training  employees  in  sensitive 
positions  while  ensuring  that  all 
executive  branch  employees  receive 
sufficient  training  to  enable  them  to 
understand  the  ethical  responsibilities 
concomitant  with  their  Government 
positions.  While  the  current  OGE 
regulation  generally  requires  agencies  to 
provide  aimual  "verbal"  ethics  briefings 
to  covered  employees,  the  interim  rule, 
once  effective,  will  permit  agencies  to 
fulfill  this  requirement  for  most  covered 
employees  by  means  of  a  written 
briefing,  provided  generally  that  the 
employees  receive  verbal  briefings  at 
least  once  every  three  calendar  years. 
Annual  ethics  briefings  for  employees 
who  file  public  financial  disclosure 
forms,  however,  will  generally  still  have 
to  be  verbal  and,  starting  next  year 
(1998),  will  additionally  be  subject  to  a 
further  requirement  that  a  qualified 
individual  be  present  during  and  after 
the  briefings.  This  will  focus  agency 
ethics  training  resources  upon 
employees  in  sensitive  positions,  while 
simultaneously  freeing  significant 
resources  for  use  in  other  parts  of  the 
agency's  ethics  training  program. 
Because  this  rule  is  being  pubUshed  as 
an  interim  rule,  agencies  will  be  able  to 
take  advantage  of  this  flexibility  in 
conducting  their  annual  ethics  briefings 


for  part  of  the  current  1997  training  year 
as  well  as  in  futiu«  years.  As  noted,  the 
provision  requiring  qualified  individual 
personal  presence  for  pubUc  filer 
briefings  will  not  take  effect  imtil  1998. 
DATES:  This  interim  regulation  is 
effective  May  12, 1997.  except  for 
§  2638.704(d)(2)(ii)  and  Examples  1 
through  3  following  that  paragraph, 
which  will  become  effective  on  January 
1, 1998.  Comments  by  agencies  and  the 
public  are  invited  and  are  due  on  or 
before  April  11,  1997. 
ADDRESSES:  Office  of  Government 
Ethics,  Suite  500,  1201  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
3917,  Attention:  John  C.  Condray. 
Comments  may  also  be  sent 
electronically  to  OGE's  Internet  E-mail 
address  at  usoge€>oge.gov  (for  E-mail 
messages,  the  subject  line  should 
include  the  following  reference — 
"Comments  on  interim  training 
regulation  amendments").  Copies  of  the 
two  OGE  memorandums  discussed  in 
the  Supplementary  Information  section 
may  be  obtained,  without  charge,  by 
contacting  Mr.  Condray  at  OGE.     . 
Those  documents  are  also  available  on 
OGE's  electronic  bulletin  board  TEBBS 
('The  Ethics  Bulletin  Board  Service"). 
Information  about  TEBBS  may  also  be 
obtained  fix)m  Mr.  Condray.  Information 
concerning  this  interim  rule,  the  OGE 
memorandums  and  other  OGE 
regulations  and  pubUcations,  is  also 
available  on  OGE's  World  Wide  Web 
site  at  http://www.access.gpo.gov/ 
usoge. 

FOR  FURTHER  INFORMATKM  CONTACT:  John 
C.  Condray,  Office  of  the  General 
Counsel  and  Legal  Policy,  Office  of 
Government  Ethics;  telephone:  202- 
208-8000,  extension  1152;  TDD:  202- 
208-8025;  FAX:  202-208-8037. 

SUPPLEMENTARY  INFORMATION: 

A.  Background  and  Analysis  of  Interim 
Rule  Changes 

Section  301  of  Executive  Order  12674 
on  Principles  of  Ethical  Conduct,  as 
modified  by  Executive  Order  12731 
(hereinafter  referred  to  as  Executive 
Order  12674),  requires  all  executive 
branch  agencies  to  ensure  that  all  of 
their  employees  review  the  regulations 
that  govern  their  conduct.  Section  301 
also  requires  agencies  to  provide 
mandatory  annual  briefings  on  ethics 
and  standards  of  conduct  for  all 
employees  appointed  by  the  President, 
all  employees  in  the  Executive  Office  of 


the  President,  all  officials  required  to 
file  pubUc  or  confidential  financial 
disclosure  reports,  all  employees  who 
are  contracting  officers  and  procurement 
officials,  and  any  other  employees 
designated  by  the  agency  head. 
Agencies  are  also  required  to  coordinate 
with  the  Office  of  Government  Ethics 
(OGE)  in  developing  annual  ethics 
training  plans.  In  accordance  with  these 
requirements,  and  consistent  with  its 
authority  imder  the  Ethics  in 
Government  Act  of  1978,  as  amended,  5 
U.S.C.  appendix.  OGE  promulgated  a 
final  rule  implementing  these 
requirements  on  April  7,  1992.  See  57 
FR  11886-11891.  as  corrected  at  57  FR 
15219  (April  27, 1992).  The  current 
version  of  this  rule  is  codified  at  subpart 
G  of  5  CFR  part  2638,  entitled 
"Executive  Agency  Ethics  Training 
Programs"  (the  "Training  Regulation"). 

In  the  nearly  five  years  since  the 
Training  Regulation  became  effective, 
OGE  has  received  a  number  of 
comments  from  ethics  officials  at  the 
agency  level.  Partly  in  response  to  these 
comments,  OGE  has  twice  revised 
portions  of  the  regulation.  See  57  FR 
58399-58400  (December  10, 1992).  as 
corrected  at  57  FR  61612  (December  28. 
1992).  and  59  FR  12145-12149  (March 
16, 1994). 

While  the  basic  structure  of  the 
Training  Regulation  as  currently  in 
effect  is  regarded  as  sound,  some 
agencies  have  voiced  concerns  over  the 
requirement  that  all  employees  covered 
by  the  annual  training  requirement  (a 
total  of  approximately  387,000 
executive  branch  employees)  receive 
aimual  verbal  briefings.  These 
commenters  indicated  that  providing 
the  resources  to  meet  this  requirement 
prevents  their  agencies  from  devoting 
resources  to  other  desirable  ethics 
training  goals.  These  include: 
developing  specific  programs  for 
employees  who  occupy  sensitive 
positions  and  face  more  difficult 
conflicts  issues;  providing  resoiuces  to 
increase  the  effectiveness  of  the  initial 
ethics  orientation  received  by  all 
employees;  and  providing  update 
training  for  those  employees  who  are 
not  required  to  receive  annual  briefings. 
The  latter  category  is  particularly 
troublesome,  as  agencies  pointed  out 
that  under  the  Training  Regulation  an 
employee  could  receive  an  initial  ethics 
orientaticm  and  then  no  other  ethics 
information  dining  the  rest  of  his  or  her 
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Government  career.  Of  course,  the 
Training  Regulation  is  a  minimum 
standard,  and  agencies  are  encouraged 
to  go  beyond  the  minimum  standard 
when  feasible.  But  CX5E  is  sensitive  to 
the  concern  that  the  Training  Regulation 
might  be  preventing  agencies  from 
developing  programs  to  address  these 
concerns  by  dictating  too  strictly  the  use 
of  scarce  agency  resources. 

Because  of  the  need  to  provide 
agencies  with  the  ability  to  more 
efficiently  use  their  resources  as  soon  as 
possible,  and  in  particular  because  of 
the  need  to  provide  this  relief  for 
agencies  during  the  1997  calendar  year 
training  cycle,  OGE  is  making  these 
interim  rule  amendments  effective  90 
days  after  the  publication  of  this  rule, 
on  May  12,  1997,  except  for  the 
"personal  presence"  requirement  for 
public  filer  briefings  which,  as  noted 
above,  will  take  effect  on  January  1 , 
1998.  This  course  of  action  should  allow 
agencies  adequate  time  to  prepare  for 
the  new,  amended  regulatory  provisions 
and,  once  they  become  effective,  to 
conduct  a  good  portion  of  their  1997 
ethics  training  in  accordance  with  the 
various  more  flexible  requirements. 
Thus,  agencies  will  have  greater 
flexibility  in  allocating  their  training 
resources  while  still  ensuring  that  the 
requirements  of  Executive  Order  12674 
are  met 

Annual  Ethics  Briefings 

The  most  significant  changes  made  in 
the  interim  rule  will  affect  the 
requirement  that  agencies  provide 
certain  "covered  employees,"  as 
specified  in  section  301  of  E.O.  12674 
and  restated  at  §  2638.704(b)  of  the 
Training  Regulation,  with  annual  ethics 
training.  The  interim  rule  will  divide 
covered  employees  into  two  categories: 
(1)  those  who  are  "covered  employees" 
because  they  file  public  financial 
disclosure  reports  (SF  278s);  and  (2)  all 
other  covered  employees.  While 
agencies  will  still  be  required  to  provide 
all  covered  employees  with  annual 
ethics  training,  now  to  be  called 
"briefings,"  the  presentation 
requirements  for  the  briefing  will  vary 
depending  on  which  of  the  two 
categories  of  "covered  employee"  an 
employee  falls  under.  Under  the  interim 
rule,  public  SF  278  filers  will  generally 
have  to  receive  a  verbal  ethics  briefing 
every  year  (as  is  the  case  under  the 
current  version  of  the  Training 
Regulation).  In  addition,  starting  in 
calendar  year  1998,  the  annual  briefings 
for  public  filers  will  have  to  be  offered 
with  the  presence  of  a  qualified 
individual  able  to  answer  questions.  All 
other  covered  employees  will  generally 
only  have  to  receive  a  verbal  ethics 


briefing  at  least  once  every  three 
calendar  years,  with  no  requirement  that 
a  qualified  individual  be  present. 
Written  ethics  briefings  will  be  required 
for  those  calendar  years  where  such 
employees  do  not  receive  a  verbal  ethics 
briefing. 

The  Office  of  Government  Ethics  has 
decided  to  distinguish  between  the  level 
of  annual  ethics  training  provided  for 
public  financial  disclosure  filers  and  all 
other  covered  employees  for  the 
following  reasons.  Public  filers  occupy 
positions  that  involve  policy-making. 
Congress  has  made  the  determination 
that  individuals  occupying  these 
positions  should  disclose  their  financial 
interests  on  reports  that  are  publicly 
available  in  order  to  promote  public 
confidence  in  the  integrity  of  the  policy- 
making process.  The  Office  of 
Government  Ethics  believes  that  the 
sensitivity  and  authority  of  these 
positions  justify  the  heightened 
standard  for  annual  ethics  briefings  as 
well.  Not  only  does  the  authority 
concomitant  with  their  positions  create 
increased  risks  fit)m  a  conflicts 
perspective,  but  the  sensitivity  and 
visibility  of  their  positions  increase  the 
consequences  of  any  real  or  apparent 
violation  of  ethics  laws  and  regulations. 
From  a  practical  standpoint,  these 
individuals  are  easily  identifiable. 
Agencies  should  be  tracking  the 
numbers  and  locations  of  employees  in 
these  positions  as  part  of  the 
management  of  their  public  financial 
disclosure  systems.  Although  OGE 
believes  that  only  public  filers  need 
receive  the  heightened  briefings, 
comment  is  invited  on  this  issue. 

These  interim  rule  amendments  also 
retain  the  featiue  that  allows  an  agency 
to  count  time  spent  in  a  verbal  ethics 
briefing  provided  to  the  employee  in 
accordance  with  new  §  2638.704(d)(2)  or 
(d)(3)(ii)  against  the  requirement  that  an 
agency  provide  the  employee  with  one 
hour  of  official  duty  time  for  the  initial 
ethics  orientation,  if  the  briefing  and 
orientation  occur  in  the  same  caJendar 
year.  This  provides  an  agency  with  an 
incentive  to  provide  an  incoming 
employee  with  a  verbal  ethics  briefing 
early  in  the  employee's  Government 
service.  The  term  "vert)al"  will  also  be 
added  to  §  2638.703(a){3)  on  ethics 
orientation  in  the  interim  rule  to  avoid 
any  confusion  on  this  point  Providing 
such  verbal  training  quickly  is  also 
helpful  to  new  employees,  because  it 
will  enable  them  to  understand  and 
apply  the  rules  that  govern  their 
conduct  to  the  activities  they  undertake 
as  part  of  their  everyday  official  duties. 

In  contrast,  time  spent  in  a  written 
aimual  ethics  briefiiig  will  not  count 
against  the  time  requirement  for  an 


initial  ethics  orientation  taking  place  in 
the  same  year.  A  written  annual  ethics 
briefing  need  only  include  a  brief 
reminder  of  the  restrictions  contained  in 
the  Standards  of  Ethical  Conduct,  and 
then  can  move  on  to  focus  on  other 
specialized  ethics  topics  (for  example, 
post-employment  restrictions).  Thus,  it 
may  not  provide  a  comprehensive 
summary  of  the  Standards  as  is 
contemplated  for  the  initial  ethics 
orientation.  Agencies  should  note, 
however,  that  if  an  initial  ethics 
orientation  were  also  to  meet  the 
content  requirements  for  a  written 
annual  ethics  briefing  due  in  the  same 
calendar  year,  it  could  serve  as  both  the 
initial  ethics  training  and  as  the  written 
annual  ethics  briefing  for  covered 
employees  receiving  their  annual  ethics 
briefing  in  accordance  with 
§  2638.704(d)(2)(iii)(A)(2),  (d)(2)(iii)(B), 
(d)(3)(i)  or  (d)(3)(iii)  of  the  interim  rule 
(see  the  discussion  below).  This 
interrelationship  between  the  initial 
ethics  orientation  and  aimual  ethics 
briefing  requirements  will  enable 
agencies  to  make  the  best  use  of  agency  ■' 
resources  and  employee  time  by 
combining  initial  and  aiuiual  ethics 
briefings  where  such  a  combination  is 
feasible. 

Annual  Ethics  Briefings  for  Public  Filers 

As  with  the  current  Training 
Regulation,  §  2638.704(d)(2)(i)  of  the 
interim  rule  states  that  agencies  must 
supply  employees  who  file  Standard 
Form  278  Executive  Branch  Personnel 
Public  Financial  Disclosure  Reports  (SF 
278s)  with  an  annual  verbal  ethics 
briefing  that  is  a  minimum  of  one  hour 
of  official  duty  time  in  duration. 
Beginning  next  year,  the  interim  rule 
amendments  will  require  executive 
agencies  to  take  the  extra  step  of 
providing  the  personal  presence  of  a 
"qualified  individual,"  as  defined  at 
redesignated  paragraph  (b)  of  §  2638.702 
in  the  interim  rule,  during  and 
immediately  following  the  briefing  in 
order  to  respond  to  questions  or 
concerns  on  the  part  of  public  filers 
receiving  the  briefing.  Note  that  the 
qualified  individual  will  not  have  to  be 
physically  present  to  fulfill  this 
forthcoming  requirement.  The  key  is 
that  those  covered  employees  receiving 
the  training  have  immediate  and  direct 
access  to  the  qualified  individual  so  that 
they  may  raise  and  resolve  questions 
that  arise  during  the  briefing.  The 
examples  used  in  the  regulation  text, 
e.g.,  an  ethics  briefing  provided  through 
means  of  video  conferencing  where  the 
qualified  individual  can  respond  to 
employee  questions  directly  as  part  of 
the  training  even  though  the  qualified 
individual  is  not  physically  present  at 
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the  training  site,  illustrate  this  point 
This  increased  level  of  training  will  be 
required,  starting  in  1998.  for  the 
approximately  21,000  executive  branch 
employees  who  file  public  financial 
disclosure  reports.  These  employees 
constitute  approximately  5.4  percent  of 
the  nearly  387,000  employees  currently 
receiving  annual  ethics  briefings,  based 
on  agency  responses  to  OGE's  1995 
ethics  program  questionnaires. 

The  qusuified  mdividual  provision  is 
similar  to  the  requirement  initially 
imposed  when  the  Training  Regulation 
was  first  promulgated  in  1992,  though 
that  requirement  entailed  physical 
presence  and  was  much  broader  in 
scope  since  it  applied  to  all  employees 
covered  by  the  annual  training 
requirement.  As  we  indicated  in  the 
preamble  to  the  publication  of  the  April 
1992  final  rule  document,  OGE  believes 
that  the  presence  of  an  individual 
qualified  to  answer  questions  at  the 
annual  ethics  briefing  is  the  best  way  to 
address  employee  questions  and 
concerns  raised  by  the  training.  See  57 
FR  11886,  11889  (April  7,  1992). 
Concerns  over  the  ability  of  agencies  to 
meet  this  requirement  for  all  annual 
ethics  briefings  provided  to  the  large 
nvunber  of  employees  subject  to  the 
annual  briefing  requirement,  however, 
led  OGE  to  conclude  that  while  having 
a  qualified  individual  present  is  often 
the  most  effective  means  of  providing 
training,  providing  the  most  effective 
training  was  not  a  realistic  minimum 
standard  for  all  agencies  to  provide  to 
all  covered  employees.  The  Office  of 
Government  Ethics  accordingly  dropped 
this  requirement  in  a  set  of  1994  interim 
amendments  to  the  Training  Regulation 
in  favor  of  requiring  "verbal"  training, 
either  in  person  or  by 
telecommunications,  computer-based 
methods  or  recorded  means.  See  59  FR 
12145. 12146-12147  (March  16. 1994). 

This  interim  rule  strikes  a  new 
balance  between  feasibility  concerns 
and  the  desirability  of  having  a  qualified 
individual  able  to  respond  immediately 
to  questions  raised  during  the  ethics 
briefing.  These  interim  rule 
amendments  will  thus  only  require  that 
a  qualified  individual  be  present  during 
and  immediately  following  the  annual 
ethics  briefings  provided  to  those 
covered  employees  who  hold  the  most 
senior  and  responsible  positions,  i.e.. 
public  SF  278  filers.  The  delayed 
effective  date  of  January  1. 1998  for  this 
requirement  will  allow  agencies 
sufficient  time  to  prepare  for  its 
imposition.  The  limited  nature  of  the 
class  affected  (public  SF  278  filers  only) 
significantly  offsets  the  feasibility 
concerns  thiat  led  to  the  1994 
amendments  that  deleted  the  original 


across-the-board  in-person  requirement. 
These  concerns  are  further  addressed  in 
this  interim  rule  by  providing  agencies 
with  the  option  of  conducting  the 
required  aimual  ethics  briefing  for  the 
vast  majority  of  covered  employees  who 
are  not  SF  278  filers  through  the  use  of 
a  written  ethics  briefing  for  up  to  two 
out  of  every  three  years. 

Moreover,  the  interim  rule  will  retain 
the  exception  permitting  agencies  to 
provide  the  annual  ethics  training  by  a 
verbal  briefing  to  public  filers  without 
the  presence  of  a  qualified  individual 
(even  when  that  new  requirement 
becomes  effective  next  year)  or  by 
written  means  (starting  once  the  new 
rule  becomes  effective  May  12, 1997. 
The  basic  exception  is  found  at  5  CFR 
2638.704(d)(2)(i)  of  the  current  rule  and 
§  2638.704(d)(2)(iii)(A)  of  this  interim 
rule.  Pursuant  to  the  interim  rule 
exception,  the  Designated  Agency  Ethics 
Official  or  his  or  her  designee  can  make 
a  written  determination  that 
circumstances  make  it  impractical  to 
provide  the  required  verbal  briefing  to  a 
particular  public  SF  278  filer  employee 
or  a  group  of  such  employees  in 
accordance  with  paragraphs  (d)(2)(i)  and 
(d)(2)(ii)  of  the  new  rule.  In  those  cases, 
the  annual  ethics  briefing  could  be 
provided,  without  the  presmce  of  a 
qualified  individual,  by 
telecommunications,  computer-based 
methods  or  recorded  means  or  by 
written  means,  provided  that  a 
minimum  of  one  hour  of  official  duty 
time  is  set  aside  for  employees  to  attend 
the  presentation  or  review  the  written 
materials. 

5  CFR  2638.704(d)(2)(ii)  of  the  current 
Training  Regulation  allows  agencies  to 
provide  the  annual  ethics  training  to 
covered  employees  who  are  special 
Government  employees  by  means  of 
written  briefings  or  other  means  at  the 
agency's  discretion.  The  interim  rule 
includes  an  equivalent  section,  at 
§  2638.704(d)(2)(iii)(B).  for  special 
Government  employees  who  are  public 
SF  278  filers.  Agencies  should  note  that 
public  filer  special  Government 
employees  receiving  their  annual  ethics 
training  under  this  exception  must 
receive  a  minimiun  of  one  hour  of 
official  duty  time  for  their  written 
briefings.  As  with  the  current  Training 
Regulation,  special  Government 
employees  who  are  expected  to  work 
fewer  than  60  days  in  a  calendar  year 
would  not  generally  be  subject  to  this 
one-hour  Tninimnm  requirement,  as  they 
are  usually  not  required  to  file  public 
financial  disclosure  reports. 


Annual  Ethics  Briefings  for  Other 
Covered  Employees 

As  noted,  agencies  currently  must 
generally  provide  all  covered  employees 
with  a  one-hour  verbal  briefing  every 
calendar  year.  The  interim  rule 
amendments  will  provide  significant 
new  flexibility  to  agencies  in  training 
covered  employees  who  do  not  file 
public  financisJ  disclosure  refxsrts. 
Under  new  §  26^8.704(d)(3],  agencies 
will  be  able  to  meet  the  annual  briefing 
requirement  for  such  employees  by 
providing  them  with  written  ethics 
briefings  on  an  annual  basis  for  up  to 
two  out  of  every  three  calendar  years. 
Unlike  the  written  briefings  to  be 
allowed  in  circimistances  qualifying  foe 
an  exception  for  public  filers  imder  the 
interim  rule,  there  will  be  no  minimum 
official  duty  time  requirement  for 
written  ethics  briefings  provided  under 
this  section.  The  Office  of  Government 
Ethics  believes  that  imposing  a  one-hour 
written  briefing  requirement  for  covered 
employees  who  are  not  SF  278  filers 
would  be  too  burdensome  for  agencies 
administratively.  Given  the  large 
number  of  employees  eligible  to  receive 
written  briefings,  OGE  believes  that  it 
would  be  very  difficult  for  agencies  to 
keep  track  of  the  time  each  affected 
individual  employee  spends  reviewing 
the  written  ethics  briefing  materials. 
Nonetheless,  agencies  will  still  be 
required  to  provide  such  employees 
with  sufficient  official  time  to  review 
the  written  materials  provided. 
Moreover,  at  least  once  every  three 
years,  unless  excepted,  such  covered 
employees  woidd  have  to  receive  a 
verbal  ethics  briefing  of  one  hour  in 
duration.  However,  the  verljal  briefings 
provided  to  such  employees  will  not 
require  the  personal  presence  of  a 
qualified  individual  during  and 
immediately  following  the  briefing. 

The  interim  rule  amendments  retain, 
as  to  the  once-«very-three-year8  verbal 
briefing  requirement  for  certain 
nonpublic  filer  covered  employees,  the 
exceptions  currently  found  at 
§  2638.704(d)(2)  of  the  Training 
Regulation.  These  exceptions  will 
permit  agencies,  at  their  discretion,  to 
fulfill  the  annual  briefing  requirement 
through  the  use  of  written  materials 
every  year  where:  (1)  there  is  a  written 
determination  by  the  DesignatedAgency 
Ethics  Official,  or  his  or  her  designee, 
that  circumstances  make  it  impractical 
to  provide  a  verbal  briefing  once  every 
three  years  for  a  particular  employee  or 
group  of  employees;  or  (2)  for  special 
Government  employees  expected  to 
work  fewer  than  60  days  in  a  calendar 
year  as.  well  as  uniformed  service 
officers  who  serve  on  active  duty  for  30 
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or  fewer  consecutive  days.  See 
S2638.704(d)(3)(iii)(A),  (d)(3)(iii)(B)  and 
(d)(3)(iii)(C).  As  to  the  second  exception 

■  listed,  OGE  is  not  currently  aware  of  any 
situation  where  a  special  Government 
employee  subject  thereto  would  receive 
an  appointment  greater  than  two  years 
in  duration,  thus  requiring  a  verbal 
ethics  briefing  under  the  general  rule  of 
the  interim  amendments.  This  particular 
exception  may  therefore  be  unnecessary. 
Although  retained  in  the  interim 
amendments.  OGE  requests  that  any 
agencies  that  have  covered  special 
Government  employees  meeting  the 
definition  in  this  exception  notify  us 
during  the  comment  period. 
The  interim  rule  amendments,  at  new 

•  §2638.704(d)(3)(iii)(D),  provide  that 
agencies  may  also  provide  written 
briefings  only  for  employees  who  are 
"covered"  by  the  annual  training 
requirement  solely  because  of 
discretionary  designation  by  their 
agencies  pursuant  to  renumbered 
§  2638.704(b)(6),  including  any  such 
discretionarily  designated  micro- 
purchasers.  See  the  discussion  below. 

The  interim  rule,  consistent  with  OGE 
practice  to  date  in  administering  the 
Training  Regiilation,  will  not  require 
agencies  to  use  a  particular  system  to 
track  which  method  of  training  (written 
or  verbal)  has  been  provided  to  such 
covered  employees.  The  Office  of 
Government  Ethics  will  instead 
continue  the  practice  of  allowing 
agencies  to  adopt  their  own  means  of 
tracking,  both  for  the  agencies'  own 
records  and  for  OGE  oversight  purposes. 

Annual  Ethics  Briefings  for  "Contracting 
Officers";  Separate  Category  for  Prior 
"Procurement  Officials"  Dropped 

Numerous  statutory  and  regulatory 
changes  have  occurred  recently  in  the 
area  of  Federal  acquisition 
requirements,  including  procurement 
integrity  provisions.  Of  particular 
significance  to  the  Training  Regulation 
was  the  enactment  last  year  of  a 
complete  revision  to  the  procurement 
integrity  law  at  41  U.S.C.  423  and  the 
issuance  in  early  January  of  this  year  of 
final  implementing  Federal  Acquisition 
Regulation  (FAR)  provisions  thereunder. 
See  section  4304(a)  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1996,  Pub.  L.  No.  104-106.  and  62 
FR  226-233  (January  2, 1997).  The 
amended  procurement  law  sets  forth 
revised  restrictions  applicable  to  certain 
agency  officials  involved  in  the 
contracting  process  and  also  revises  the 
related  definitions,  including  those 
directly  relevant  to  the  Training 
Re»iilation. 

m  accordance  with  section  301(c)  of 
Executive  Order  12674  (issued  in  1989 


and  modified  in  1990  by  E.O.  12731). 
the  Training  Regulation  has  specified 
two  categories  of  contracting  personnel 
who  are  "covered  employees"  subject  to 
the  annual  ethics  training  requirement — 
"contracting  officers"  and  "procurement 
officials."  See  current  5  CFR 
2638.704(b)(5)  and  (b)(6).  This  interim 
rulemaking  will  update  the  Training 
Regulation  provisions  regarding  annual 
training  of  agency  officials  involved  in 
contracting  functions  in  light  of  the 
procurement  changes. 

First,  the  old  term  "procurement 
official"  (prior  41  U.S.C.  423(p)(3)),  as 
referenced  in  E.O.  12674,  is  no  longer 
found  or  defined  in  the  amended 
procurement  integrity  statute  nor  the 
above-cited  implementing  FAR  rule. 
There  is  only  a  reference  to 
"procurement  officers"  [emphasis 
added]  in  the  heading  of  one  of  the 
procurement  integrity  statutory 
restrictions,  at  amended  paragraph  (c)  of 
41  U.S.C.  423  regarding  actions  required 
of  certain  agency  officials  when 
contacted  by  offerors  regarding  non- 
Federal  employment.  That  amended 
provision  indicates  that  a  "procurement 
officer"  is  an  agency  official  who  is 
participating  personally  and 
substantially  in  a  Federal  agency 
procurement  for  a  contract  in  excess  of 
the  simplified  acquisition  threshold. 
The  simplified  acquisition  threshold  is 
defined  in  48  CFR  2.101,  as  revised,  as 
$100,000,  except  for  certain  limited 
contracts  outside  the  United  States, 
where  the  threshold  is  $200,000.  For 
purposes  of  the  demanding  annual 
ethics  briefing  requirement  under 
theTraining  Regulation,  OGE  has 
decided  that  the  residual,  informal 
reference  to  "procurement  officers" 
(emphasis  added]  in  section  423(c)  of 
the  amended  procurement  integrity 
statute  is,  thus  for,  too  uncertain  a 
concept,  particularly  when  coupled 
with  the  removal  of  the  "Procurement 
Integrity  Certification  for  Procurement 
Officials"  (Optional  Form  333) 
requirement  in  the  above-cited  FAR 
final  rulemaking  under  the  amended 
procurement  integrity  law. 

Therefore,  OGE  has  decided  to 
remove  the  separate  covered  employee 
category  for  "procurement  officials" 
from  §  2638.704(b).  The  Office  of 
Government  Ethics  notes  that  many 
agency  employees  involved  in  contracts 
over  the  simplified  acquisition 
threshold  will  be  otherwise  covered  as 
contracting  officers  or  confidential 
financial  disclosure  report  filers. 
Agencies  may  also  discretionarily 
designate  certain  of  them  to  receive 
annual  briefings  if  they  deem  it 
appropriate.  See  §  2638.704(b)(4),  (b)(5) 
and  (b)(6)  of  this  interim  rule. 


In  contrast,  the  new  procurement 
integrity  definition  of  "contracting 
officer"  in  amended  41  U.S.C.  423(f)(5) 
is  similar  to  the  old  definition  at  prior 
section  423(p)(4)  of  the  law.  The 
specific  category  for  annual  training  of 
"contracting  officers."  at 
§  2638.704(b)(5)  of  the  Training 
Regulation,  will  therefore  be  retained 
with  a  reference  to  the  new  procurement 
law  provision.  There  is  one  related 
important  development  brought  about 
by  the  passage  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(FASA).  Pub.  L.  No.  103-355.  Among 
the  steps  taken  by  FASA  to  simplify 
acquisition  procedures  was  the  creation 
of  simplified  procedures  for  "micro- 
purchases,"  defined  as  those 
acquisitions  of  supplies  or  services 
(except  construction),  the  aggregate 
amount  of  which  does  not  exceed 
$2,500  ($2,000  for  construction).  An 
interim  rule  implementing  this  portion 
of  FASA  was  published  as  Federal 
Acquisition  Circular  (FAC)  90-24,  59  FR 
64784-64788  (December  15,  1994).  with 
the  Federal  Acquisition  Regulatory 
Council  adopting  a  final  rule,  with 
changes  to  the  interim  rule,  as 
published  as  part  of  FAC  90-40,  61  FR 
39189-39199  (July  26, 1996).  See  41 
U.S.C.  428(f)  and  48  CFR  2.101,  as 
revised.  To  maximize  the  benefit  of 
these  simplified  procedures,  agency 
heads  are  encouraged  to  delegate  micro- 
purchase  authority  to  individuals  who 
will  be  using  the  supplies  or  services 
being  purchased.  See  48  CFR  1.603(b), 
as  revised.  Under  the  July  1996  final 
rule  in  FAC  90-40,  individuals 
delegated  micro-purchase  authority  are 
now  not  required  to  be  "contracting 
officers"  for  the  purposes  of  the  Federal 
Acquisition  Regulation.  See  48  CFR 
1.603(b),  as  revised.  (Under  the  prior, 
interim  FAR  rule,  micro-purchase 
authority  holders  were  deemed 
contracting  officers  (see  48  CFR 
13.601(d)  (1996  edition),  now 
removed).) 

In  order  to  harmonize  the  Training 
Regulation  with  the  goals  of  FASA 
which  encourages  agencies  to  delegate 
micro-purchase  authority  widely,  OGE 
will  not  require  agencies  to  provide 
annual  briefings  to  micro-purchasers 
who  are  not  contracting  officers.  (Of 
course,  contracting  officers  who  are  also 
"micro-purchasers"  will  still  need  to 
receive  annual  training  based  on  their 
contracting  officer  status.)  Individual 
agencies  may,  if  they  deem  it 
appropriate  based  on  conflict  of  interest 
concerns,  discretionarily  designate  some 
or  all  of  their  micro-purchasers  who  are 
not  contracting  officers  (or  otherwise  in 
a  specifically  covered  category  of 
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employees,  see  §  2638.704(b))  as 
covered  employees  subject  to  annual 
briefings  under  the  discretionary 
designation  provision  at  renumbered 
and  revised  §  2638.704(b)(6)  (old  5  CFR 
2638.704(b)(7)).  In  such  cases,  the 
interim  rule  at  new 
§  2638.704(d)(3)(iii)(D)  will  permit 
agencies  to  provide  aiuiual  briefings  for 
any  such  discretionarily  designated 
non-"contracting  officer"  micro- 
purchasers  solely  through  distribution 
of  written  materials  (without  the 
requirement  for  verbal  briefings  at  least 
once  every  three  years).  This  exception 
for  written  briefings  will  likewise  apply 
to  any  other  employees  who  are 
"covered  employees"  for  annual  ethics 
training  purposes  solely  because  of 
discretionary  designation  by  their 
agencies  pursuant  to  new 
§  2638.704(b)(6). 

Other  Issues 

The  Office  of  Government  Ethics  is 
also  amending  5  CFR  2638.701.  This 
change  will  add  language  explicitly 
including  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch,  5  CFR  part  2635  ("Standards"), 
and  any  agency  supplemental  regulation 
thereto,  as  items  that  employees  must  be 
made  aware  of  through  agency  ethics 
training  programs.  The  interim  rule  will 
also  explicitly  reference  the  conflict  of 
interest  statutes,  18  U.S.C.  chapter  11. 
These  interim  rule  changes  will  not 
substantively  change  the  requirements 
of  subpart  G;  an  agency  meeting  the 
requirements  of  5  CFR  2638.703  and 
2638.704  will  continue  to  fulfill  the 
general  requirement  of  §  2638.701. 
Reference  to  the  Standards  and 
supplemental  regulations  thereto  were 
left  out  of  §  2638.701,  when  it  was 
originally  published  in  the  Federal 
Register  in  April  1992,  because  they  had 
not  been  published  at  that  time.  The 
change  in  the  interim  rule  will  update 
the  §2638.701  reference. 

The  interim  rule  amendments  will 
also  make  certain  other,  minor  changes 
to  the  Training  Regulation.  Executive 
Order  12674  requires  agencies  to 
coordinate  with  OGE  in  developing 
annual  agency  ethics  training  plans.  The 
current  Training  Regulation,  at  5  CFR 
2638.702(a)(3),  provides  that  agencies 
are  to  file  this  vmtten  plan  for  aimual 
ethics  training  with  OGE  by  August  31 
of  each  calendar  year.  The  interim  rule, 
at  revised  and  redesignated 
§  2638.702(c),  will  formally  eliminate 
the  requu^ment  that  agencies  file  their 
plans  with  OGE  on  an  aimual  basis. 
While  the  filing  requirement  was  useful 
during  the  initial  stage  of  the 
implementation  of  the  Training 
Regulation,  the  utility  of  the  measure 


has  declined  as  agencies  have  become 
proficient  in  planning  and  providing  the 
required  ethics  training.  For  this  reason, 
OGE  sent  a  memorandum  to  Designated 
Agency  Ethics  Officials  (DAEO)  on  July 
6,  1995  (DO-95-028),  indicating  that 
agencies  should  continiie  to  develop 
written  plans  for  annual  ethics  training, 
coordinating  with  OGE  where 
necessary,  but  should  maintain  the 
plans  at  the  agency  rather  than  filing 
them  each  year  with  OGE.  As  noted  in 
that  memorandum,  such  coordination 
can  include:  consulting  with  OGE 
concerning  upcoming  OGE  training 
materials,  including  videotapes,  that 
may  be  useful  in  administering  an 
agency's  training  program;  contacting 
OGE's  Ethics  Information  Center  to 
obtain  training  materiids  horn  other 
executive  branch  agencies  that  may  be 
adapted  to  the  agency's  needs;  or 
consulting  with  OGE  concerning  other 
issues  or  problems  an  agency  is  facing 
in  providing  ethics  training.  The  interim 
rule  will  codify  that  change  in  policy. 

Even  though  agencies  will  no  longer 
be  required  to  file  their  annual  ethics 
training  plans  with  OGE,  agencies 
remain  subject  to  the  requirement  of 
Executive  Order  12674  and  the  Training 
Regulation  that  they  develop  annual 
agency  ethics  training  plans.  See  the 
(DGE  memorandum  to  DAEOs  of  January 
6, 1997  (DO-97-002).  The  Office  of 
Government  Ethics  will  include  the 
plans  as  a  program  element  subject  to 
the  periodic  agency  ethics  program 
reviews  that  (DGE  conducts.  The  plans 
should  be  completed  by  January  1  of  the 
calendar  year  that  they  cover.  The 
interim  rule  will  slighdy  adjust  the 
information  required  in  the  plan  to 
conform  to  the  changes  in  the  structure 
of  the  aimual  ethics  briefing  and  will 
require  agencies  to  include  a  brief 
narrative  description  of  the  agency's 
aimual  ethics  briefings.  The  Office  of 
Government  Ethics  anticipates  that  a 
typical  narrative  will  be  only  one  or  two 
paragraphs  in  length,  and  will  include 
information  concerning  the  projected 
content  of  the  briefings,  the  method  of 
presentation  to  be  used,  and  the 
anticipated  niunber  of  employees  who 
will  receive  different  types  of 
presentations  if  the  agency  plans  to  use 
a  number  of  different  methods. 

Since  these  interim  rule  amendments 
to  the  Training  Regulation  take  effect  on 
May  12, 1997,  except  for 
§  2638.704(d)(2)(ii)  and  Examples  1 
through  3  following  that  section,  which 
will  take  effect  on  January  1,  1998,  OGE 
will  allow  agencies  to  coimt  any  1997 
calendar  year  training  already 
completed  under  the  current  version  of 
the  "Training  Regulation  before  the 
effective  date  of  these  interim  rule 


amendments.  Thus,  agencies  will  not 
have  to  redo  any  1997  ethics  training 
properly  conducted  under  the  5  CFR 
part  2638,  subpart  G  training 
requirements  effective  at  the  time  of 
training.  The  new,  generally  liberalized 
training  requirements  should  be 
followed  for  the  remainder  of  1997. 

While  the  interim  rule  amendments 
will  substantially  alter  §  2638.704,  on 
annual  agency  ethics  training 
(designated  as  "annual  ethics  briefings" 
under  the  interim  revision],  they  will 
not  significantiy  alter  §  2638.703,  initial 
agency  ethics  orientation.  Some 
commenters  have  indicated  a  desire  that 
OGE  amend  the  Training  Regulation  to 
require  that  the  initial  ethics  orientation 
be  verbal  instead  of  allowing  the  use  of 
written  materials.  The  Office  of 
Government  Ethics  encourages  agencies 
to  strengthen  the  initial  ethics 
orientation,  and  believes  that  verbal 
training  is  generally  more  effective  than 
using  written  materials.  However,  OGE 
believes  that  the  current  fiscal  situation 
makes  it  unreasonable  to  require 
agencies  to  provide  employees  receiving 
their  initial  ethics  orientation  with 
verbal  training.  Such  a' requirement  will 
be  particularly  difficult  for  those 
agencies  with  widely  scattered  facilities. 
The  other  changes  to  subpart  G 
contained  in  the  interim  rule  shoidd 
provide  agencies  with  the  ability  to  shift 
some  of  their  ethics  training  resources  to 
provide  a  more  comprehensive  initial 
ethics  orientation  for  their  new 
employees.  The  Office  of  Government 
Ethics  notes  that  many  agencies  have 
already  made  some  effort  to  expand  the 
scope  of  their  initial  ethics  orientations. 

Tne  most  recent  results  available  from 
OGE's  Annual  Agency  Ethics  Program 
Questionnaire  (for  CY  1995)  showed 
that  only  24  of  125  responding  agencies 
provided  their  employees  with  nothing 
more  than  a  copy  of  the  Standards  and 
an  hour  of  official  dufy  time  for  their 
ethics  orientation.  In  addition  to  the 
potential  for  providing  a  more 
comprehensive  initial  ethics  orientation, 
the  changes  made  by  the  interim  nde 
amendments  will  also  place  agencies  in 
a  better  position  to  provide  those 
employees  who  do  not  receive  annual 
ethics  briefings  with  periodic  ethics- 
related  updates  or  training  to  ensure 
that  all  employees  better  understand  the 
statutes  and  regulations  that  govern 
their  conduct 

For  these  reasons,  the  interim  rule 
only  makes  minor  changes  to 
§  2638.703.  The  interim  rule  will  amend 
§  2638.703(a)(3)  to  reflect  changes  to  the 
annual  ethics  training  requirement  The 
interim  rule  will  also  amend 
§  2638.703(b)(2).  substituting  "each 
employee"  for  "employees"  to  bring  the 


Q 


11312      Federal  Register  /  Vol.  62.  No.  48  /  Wednesday.  March  12,  1997  /  Rules  and  Regulations 


section  into  conformity  with  the 
language  used  in  other  parts  of  the 
section.  The  interim  rule  will  add 
agency  supplemental  regulations  to 
those  materials  that  must  be  included 
with  a  copy  of  the  Standards  furnished 
for  purposes  of  review  only  in 
accordance  with  §  2638.703(b)(1).  as 
well  as  requiring  that  any  agency 
supplemental  ethics  regulations  be 
included  in  a  summary  provided  to 
employees  under  §  2638.703(b)(2).  Each 
of  these  subsections  is  also  being 
amended  to  include  the  relevant  agency 
supplemental  regulations  among  the 
materials  whose  complete  text  must  be 
retained  and  readily  accessible  in  an 
employee's  immediate  office  area  for  an 
agency  to  use  these  exceptions  to 
§  2638.703(a)(1). 

hi  addition  to  the  above  changes,  the 
interim  rule  amendments  also  substitute 
the  term  "ethics  briefing"  for  the  term 
"ethics  training"  in  §  2638.704  and  in 
cross-references  throughout  subpart  G. 
The  new  language  parallels  the  language 
used  in  E.O.  12674,  but  does  not 
represent  a  substantive  change  in  the 
regulation. 

As  stated  earUer,  the  goal  of  these 
interim  rule  amendments  is  to  enable 
agencies  to  more  efficiently  use  the 
resources  that  are  currently  available  to 
the  ethics  training  programs.  Should 
these  changes  result  in  a  diminishing 
level  of  resources  for  ethics  training, 
OGE  of  course  might  have  to  seek  to 
further  amend  the  Training  Regulation 
to  reimpose  the  current  across-the-board 
verbal  briefing  requirement. 

B.  Nfatters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  sections  553  (b)  and  (d)  of 
title  5  of  the  United  States  Code,  I  find 
good  cause  for  waiving  the  general 
notice  of  proposed  rulemaking.  Because 
the  changes  made  by  these  interim  rule 
amendments  to  the  Training  Regulation 
will  enable  agencies  to  more  efficiently 
use  their  resources  to  provide  required 
Government  ethics  orientation  and 
annual  briefings  to  their  employees,  it  is 
essential  to  the  administration  of  the 
executive  branch  ethics  program  that 
the  changes  made  by  this  interim  rule 
become  effective  in  time  for  agencies  to 
implement  them  during  the  course  of 
their  calendar  year  1997  training  cycle. 
However,  this  is  an  interim  rule  which 
will  generally  become  effective  on  May 
12, 1997,  with  a  delayed  effective  date 
of  January  1, 1998  for  new 
§2638.704(d)(2)(ii)  and  Examples  1 
through  3  following  that  section. 
Moreover,  this  rule  provides  for  a  30- 
day  comment  period.  All  interested 
persons  are  invited  to  submit  written 


conunents  to  OGE  on  these  interim  rule 
amendments,  to  be  received  on  or  before 
April  11. 1997.  The  Office  of 
Government  Ethics  will  review  all 
comments  received  and  consider  any 
modifications  which  appear  weirranted 
to  these  amendments  in  adopting  a  final 
rule  in  this  matter. 

Executive  Order  12866 

In  promulgating  these  interim 
amendments  to  the  executive 
branchwide  Government  ethics  training 
regulation,  the  Office  of  Government 
Ethics  has  adhered  to  the  regulatory 
philosophy  and  the  applicable 
principles  of  regulation  set  forth  in 
section  1  of  Executive  Order  12866. 
Regulatory  Planning  and  Review.  This 
interim  rule  has  also  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  Executive  Order. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics.  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  interim  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  Federal  executive 
branch  agencies  and  their  employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply  to  this 
interim  mle  because  it  does  not  contain 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  5  CFR  Pari  2638 

Administrative  practice  and 
procedure,  ConfUct  of  interests. 
Government  employees.  Reporting  and 
recordkeeping  requirements. 

Approved:  February  4, 1997. 
Stephen  D.  Potts. 
Director,  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  amending  subpart 
G  of  part  2638  of  chapter  XVI  of  title  5 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  2638— {AMENDED] 

1.  The  authority  citation  for  part  2638 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978);  E.O.  12674,  54  FR 
15159.  3  CFR,  1989  Comp.,  p.  215.  as 
modified  by  E.O.  12731,  55  FR  42547,  3  CFR, 
1990  Comp.,  p.  306. 


Subpart  G — Executive  Agency  Ethics 
Training  Programs 

2.  Section  2638.701  is  revised  to  read 
as  follows: 

§  2638.701    Executive  agency  ethics 
training  programs;  generaiiy. 

Each  executive  branch  agency  shall 
maintain  a  program  of  ethics  training 
designed  to  ensure  that  all  of  its 
employees  are  aware  of:  the  Federal 
conflict  of  interest  statutes,  located  at 
chapter  11  of  title  18  of  the  United 
States  Code;  the  Principles  of  Ethical 
Conduct,  found  in  part  I  of  Executive 
Order  12674,  as  modified;  the  Standards 
of  Ethical  Conduct  for  Employees  of  the 
Executive  Branch,  codified  at  5  CFR  part 
2635.  and  any  agency  supplemental 
regulation  thereto;  and  how  to  contact 
agency  ethics  officials  when  the 
employee  needs  advice  concerning 
ethics  issues.  As  a  minimum,  each 
agency  program  shall  coasist  of  the 
initial  ethics  orientation  required  by 
§  2638.703  of  this  subpart  and  the 
annual  ethics  briefing  required  by 
§  2638.704  of  this  subpart.  For  purposes 
of  this  subpart,  the  term  "employee" 
shall  include  special  Government 
employees  (as  defined  in  18  U.S.C. 
202(a))  and  officers  of  the  uniformed 
services. 

3.  Section  2638.702  is  amended  by 
removing  paragraph  (b),  removing  the 
paragraph  designation  (a),  and 
redesignating  paragraphs  (a)(1),  (a)(2) 
and  (a)(3)  as  new  paragraphs  (a),  (b),  and 
(c),  respectively;  further  redesignating  in 
newly  designated  paragraph  (b), 
paragraphs  (i)  through  (v)  as  paragraphs 
(b)  (1)  through  (5),  respectively; 
removing  the  word  "training"  and 
adding  the  word  "briefing"  in  newly 
designated  paragraphs  (b)  introductory 
text  and  (b)(5);  and  revising  newly 
redesignated  paragraph  (c)  to  read  as 
follows: 

S  2638.702    Responsibilities  of  the 
designated  agency  ethics  official;  review  by 
the  Office  of  Government  Ethics. 


(c)  Develop  each  year  a  written  plan 
for  annual  ethics  training  to  be 
conducted  by  the  agency.  The  written 
plan  for  annual  ethics  training  shall  be 
completed  by  the  beginning  of  the 
calendar  year  covered  by  the  plan.  In 
developing  their  written  plans  for 
annual  ethics  training,  agencies  shall 
coordinate  with  OGE  where  necessary. 
The  plan  shall  contain  a  brief  narrative 
description  of  the  agency's  annual 
ethics  training,  and  shall  also  include: 

(1)  An  estimate  of  the  total  number  of 
agency  employees  who  will  be  provided 
annu^  ethics  briefings,  including: 
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(i)  An  estimate  of  the  number  of 
public  filers  described  in 
§  2638.704(b)(3)  of  this  subpart  who 
must  be  provided  annual  ethics 
briefings,  including: 

(A)  An  estimate  of  the  number  of 
public  filers  to  whom  annual  ethics 
briefings  will  be  presented  verbally  with 
a  qualified  individual  present  in 
accordance  with  §  2638.704(d)(2)(ii)  of 
this  subpart; 

(B)  An  estimate  of  the  number  of 
public  filers  to  whom  annual  ethics 
briefings  will  be  presented  under  the 
exception  provided  at 
2638.704(d)(2)(iii)(A)  of  this  subpart; 
and 

(C)  An  estimate  of  the  number  of 
special  Government  employees  who  are 
public  filers  to  whom  the  annual  ethics 
briefing  will  be  presented  in  accordance 
with  the  exception  provided  at 
2638.704(d)(2)(iii)(B)  of  this  subpart; 
and 

(ii)  An  estimate  of  the  number  of 
covered  employees  other  than  public 
filers  described  in  §  2638.704(b)(3)  of 
this  subpart  who  must  be  provided 
annual  ethics  briefings,  including: 

(A)  An  estimate  of  the  number  of 
covered  employees  who  will  receive  a 
verbal  annual  ethics  briefing  in 
accordance  with  2638.704(d)(3)(ii)  of 
this  subpart; 

(B)  An  estimate  of  the  number  of 
covered  employees  who  will  receive  a 
written  ethics  briefing  in  accordance 
with  2638. 704(d)(3)(i)  of  this  subpart; 

(C^n  estimate  of  die  number  of 
covered  employees  who  will  receive  a 
written  ethics  briefing  in  accordance 
with  the  exception  provided  at 
§  2638.704(d)(3)(iii)(A)  of  this  subpart; 

(D)  An  estimate  of  the  number  of 
special  Government  employees  and  the 
number  of  officers  in  the  uniformed 
services  who  will  receive  a  written 
ethics  briefing  in  accordance  with  the 
exceptions  provided  at  §  2638.704 
(d)(3)(iu)(B)  and  (d)(3)(iii)(C)  of  this 
subpart;  and 

(E)  An  estimate  of  the  number  of 
covered  employees  who  will  receive  a 
written  ethics  briefing  in  accordance 
with  the  exception  provided  at 

§  2638.704(d)(3)(iii)(D)  of  this  subpart; 
and 

(2)  Any  other  information  that  the 
designated  agency  ethics  official 
believes  will  facilitate  OGE's  review  of 
the  agency's  ethics  training  program. 

4.  Section  2638.703  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)(3)  and  revising  paragraphs 
(b)(1)  and  (b)(2)  to  read  as  follows: 


S  2638.703 
orientation, 
(a)*  *  ' 


Initial  agency  ethics 


(3)  •  *  *  If  the  agency  provides 
verbal  ethics  training  during  official 
duty  time,  including  a  verbal  ethics 
briefing  provided  in  accordance  with 
§  2638.704(d)  of  this  subpart,  or  a 
nominee  or  other  new  entrant  receives 
verbal  ethics  training  provided  by  the 
Office  of  Government  Ethics  or  the 
WJiite  House  Office,  the  period  of 
official  duty  time  set  aside  for 
individual  review  may  be  reduced-by 
the  time  spent  in  such  training. 

(b)*   *  * 

(1)  Furnishing  each  employee  a  copy 
of  the  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  at 
part  2635  of  this  chapter,  and  any 
supplemental  regulation  of  the 
concerned  agency,  for  the  purposes  of 
review  only,  provided  that  copies  of  the 
complete  text  of  part  2635  and  any 
supplemental  regulation  of  the 
concerned  agency  are  retained  and 
readily  accessible  in  the  employee's 
immediate  office  for  use  by  several 
employees;  or 

(2)  Providing  each  employee  with 
materials  that  summarize  part  I  of 
Executive  Order  12674,  as  modified  by 
Executive  Order  12731,  3  CFR,  1990 
Comp.,  p.  306,  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  at  part  2635  of  this  chapter,  and 
any  supplemental  regulation  of  the 
concerned  agency.  To  ensure  that  all 
employees  have  access  to  all  of  the 
information  contained  in  these 
documents,  an  agency  using  this 
alternative  must  ensure  that  copies  of 
the  complete  text  of  part  2635  and  the 
agency's  supplemental  regulation 
thereto  (if  any)  are  retained  and  readily 
accessible  in  the  employees'  immediate 
office  area. 

5.  Section  2638.704  is  amended  by 
removing  the  word  "training"  and 
adding  the  word  "briefings"  in  its  place 
in  paragraph  (b)(4),  revising  the  section 
heading  and  paragr^hs  (a),  (b)(5)  and 
(d),  removing  paragraph  (b)(6), 
redesignating  paragraph  (b)(7)  as  new 
paragraph  (b)(6)  and  revising  the  text 
thereof,  and  revising  the  introductory 
text  of  {>aragraph  (c).  to  read  as  follows: 

§263&704    Annual  ethics  briefings. 

(a)  Annual  ethics  briefings.  Executive 
branch  agencies  must  provide  each 
employee  identified  in  paragraph  (b)  of 
this  section  with  an  ethics  briefing  every 
calendar  year.  This  briefing  must  meet 
the  content  requirements  contained  in 
paragraph  (c)  of  this  section  and  the 
presentation  requirements  contained  in 
paragraph  (d)  of  this  section. 

(b)*  *  * 

(5)  Contracting  officers  within  the 
meaning  of  41  U.S.C.  423(f)(5);  and 


(6)  Other  agency  employees . 
designated  by  the  head  of  the  agency  or 
his  or  her  designee  based  on  a 
determination  that  such  briefings  are 
desirable  in  view  of  their  particular 
official  duties. 

(c)  Content.  Agencies  are  encouraged 
to  vary  the  emphasis  and  content  of 
annual  agency  ethics  briefings  from  year 
to  year  as  necessary  within  the  context 
of  their  ethics  programs.  The  emphasis 
and  content  are  generally  a  matter  of 
each  agency's  sole  discretion.  However, 
each  briefing  must  include,  as  a 
minimum: 


(d)  Presentation.  The  annual  ethics 
briefing  shall  be  presented  in 
accordance  with  the  following 
requirements: 

(1)  A  qualified  individual,  as  defined 
in  §  2638.702(b)  of  this  subpart,  shall: 

(i)  Present  the  briefing,  if  the  briefing 
is  presented  in  person; 

(ii)  Prepare  the  recorded  materials  or 
presentation,  if  the  briefing  is  presented 
by  telecommunications,  computer-based 
methods  or  recorded  means;  or 

(iii)  Prepare  the  written  ethics 
briefing,  if  the  annual  ethics  briefing 
requirement  is  satisfied  through  the  use 
of  a  written  ethics  briefing  in 
accordance  with  paragraphs 
(d)(2)(ui)(A)(2).  (d)(2)(iii)(B).  (d)(3)(i)  or 
(d)(3)(iii)  of  this  section. 

(2)  Annual  briefings  for  filers  of  public 
financial  disclosure  reports,  (i)  The 
aruiual  ethics  briefings  for  covered 
employees  described  at  paragraph  (b)(3) 
of  this  section  shall  be  verbal,  either  in 
person  or  by  telecommunications, 
computer-based  methods  or  recorded 
means.  Employees  must  be  provided  a 
Tninimum  of  One  houT  of  official  duty 
time  for  this  briefing. 

(ii)  A  qualified  individual,  as  defined 
in  §  2638.702(b)  of  this  subpart,  shall  be 
present  during  and  inunediately 
following  the  presentation.  The 
qualified  individual  need  not  be 
physically  present  at  the  training  site  to 
meet  this  requirement.  To  meet  the 
"presence"  requirement,  the  covered 
employees  receiving  the  briefing  must 
have  direct  and  immediate  access  to  the 
qualified  individual. 

Example  1  to  paragraph  (dX2Xii}:  An 
agency  provides  annual  ethics  briefings 
for  public  filers  in  a  regional  office  by 
establishing  a  video  conference  link 
between  a  qualified  individual  in  the 
headquarters  office  and  the  regional 
office.  Because  the  link  provides  for 
direct  and  immediate  communication 
between  the  qualified  individual  and 
the  employees  receiving  the  briefing, 
this  arrangement  meets  the  presence 
requirement  even  though  the  qualified 
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individual  is  not  physically  located  in 
the  room  where  the  briefing  is  received. 
Example  2  to  pamgraph  (d)(2)(ii):  The 
agency  described  in  the  preceding 
example  provides  a  briefing  through  a 
videotaped  briefing  instead  of  through  a 
video  conference  link.  The  employees 
viewing  the  videotape  are  provided  with 
a  telephone  at  the  training  site  and  the 
telephone  number  of  a  qualified 
individual  who  is  standing  by  during 
and  immediately  following  the  training 
to  answer  any  questions.  The  briefing 
fulfills  the  physical  presence 
requirement  because  the  employees 
receiving  the  briefing  have  direct  and 
immediate  access  to  a  qualified 
individual. 

Example  3  to  pamgraph  (d)(2)(ii):  The 
physical  presence  requirement  would 
not  be  met  if  the  facts  of  Example  2  were 
varied  so  that  the  employees  receiving 
the  briefing  did  not  have  immediate 
access  to  the  qualified  individual,  either 
because  there  was  no  phone  provided  at 
the  training  site  or  because  the  qualified 
individual  was  not  standing  by  to 
respond  to  any  questions  raised.  Merely 
providing  the  phone  number  of  the 
qualified  individual,  without  providing 
access  to  that  individual  who  is 
standing  by  to  answer  questions  raised 
during  the  briefing,  does  not  provide  the 
employees  receiving  the  training  with 
the  direct  and  immediate  access  to  the 
qualified  individual  necessary  to  satisfy 
the  presence  requirement. 

(iii)  Exceptions.  An  agency  may 
provide  the  annual  ethics  briefing  for 
employees  described  in  paragraph  (b)(3) 
of  this  section  by  means  other  than  as 
specified  in  paragraphs  (d)(2)(i)  and 
(d)(2)(ii)  of  this  section  only  under  the 
following  circumstances: 

(A)  Where  the  Designated  Agency 
Ethics  Official,  or  his  or  her  designee, 
has  made  a  written  determination  that 
circumstances  make  it  impractical  to 
provide  the  annual  verbal  ethics  briefing 
with  a  qualified  individual  present,  to  a 
particular  employee  or  group  of 
employees  in  accordance  with 
paragraphs  {d)(2)(i)  and  (d)(2)(ii)  of  this 
section.  In  such  cases,  the  annual  ethics 
briefing  may  be  provided  without  the 
presence  of  a  qualified  individual, 
provided  that  a  minimum  of  one  hour 
of  official  duty  time  is  set  aside  for 
employees  to  attend  the  presentation  or 
review  the  written  materials,  either  by: 
[1]  Telecommunications,  computer- 
based  methods  or  recorded  means;  or 
(2)  Written  means. 

Example  1  to  pamgraph  (d)(2)(iii)(A): 
The  State  Department  has  one  public 
filer  (the  Ambassador)  in  the  American 
Embassy  in  Ulan  Bator,  Mongolia. 
Because  of  the  difference  in  time  zones 
and  the  uncertainty  of  an  ambassador's 


schedule,  the  designated  agency  ethics 
official  for  the  State  Department  is 
justified  in  making  a  written 
determination  that  circumstances  make 
it  impractical  to  provide  the  annual 
ethics  training  as  a  verbal  briefing, 
either  with  or  without  the  presence  of 
a  qualified  individual.  The  required 
annual  ethics  briefing  can  therefore  be 
provided  by  written  means  in 
accordance  with 

§  2638.704(d)(2)(iii)(A){2).  Note  that  an 
initial  ethics  orientation  provided  in  the 
same  calendar  year  in  accordance  with 
§  2638.703  of  this  subpart  will  meet  this 
annual  written  ethics  briefing 
requirement,  provided  the  materials 
meet  the  content  requirements  stated  at 
paragraph  (c)  of  this  section. 

(Bjln  the  case  of  special  Government 
employees  who  are  covered  employees 
under  paragraph  (b)(3)  of  this  section, 
an  agency  may  (without  the  presence  of 
a  qualified  individual)  provide  the 
annual  ethics  briefing  by  written  or 
other  means  at  the  agency's  discretion, 
provided  that  a  minimum  of  one  hour 
of  official  duty  time  is  set  aside  for 
employees  to  attend  the  presentation  or 
review  the  written  materials. 

(3)  Annual  ethics  briefings  for  all 
other  covered  employees,  (i)  An  agency 
may  satisfy  the  annual  ethics  briefing 
requirement  for  covered  employees 
other  than  those  described  at  paragraph 
(b)(3)  of  this  section  for  up  to  two  out 
of  every  three  calendar  years  through 
the  distribution  of  a  written  ethics 
briefing  to  those  employees.  In  such 
case,  while  not  required  to  provide  a 
minimum  of  one  hour  of  official  duty 
time,  an  agency  must  provide 
employees  receiving  their  annual  ethics 
briefings  under  this  paragraph  with 
sufficient  official  duty  time  to  review 
the  written  materials  provided.  Note 
that  an  initial  ethics  orientation 
provided  in  the  same  calendar  year  in 
accordance  with  §  2638.703  of  this 
subpart  will  meet  this  annual  ethics 
briefing  requirement  (as  well  as  that  of 
§  2638.704(d)(3)(iii)  of  this  section), 
provided  the  materials  meet  the  content 
requirements  stated  at  paragraph  (c)  of 
this  section. 

(ii)  Except  as  (>ermitted  under 
paragraph  (d)(3)(iii)  of  this  section,  the 
ethics  briefing  for  covered  employees 
other  than  those  described  at  paragraph 
(b)(3)  of  this  section  shall  be  presented 
verbally  at  least  once  every  three  years, 
either  in  person  or  by 
telecommunications,  computer-based 
methods  or  recorded  means.  Employees 
must  be  provided  a  minimum  of  one 
hour  of  official  duty  time  for  this  verbal 
briefing.  Unlike  the  annual  ethics 
briefing  described  at  paragraph  (d)(2)  of 
this  section,  for  covered  employees 


described  at  paragraph  (b)(3)  of  this 
section,  a  qualified  individu€d  need  not 
be  present  during  and  immediately 
following  the  verbal  presentation 
provided  under  this  paragraph. 

(iii)  Exceptions.  An  agency  can 
provide  covered  employees  receiving 
their  annual  ethics  briefings  under  this 
paragraph  (d)(3)  with  written  briefings 
only,  in  accordance  with  paragraph 
(d)(3)(i)  of  this  section,  every  year 
without  the  verbal  ethics  briefing  as 
described  at  paragraph  (d)(3)(ii)  of  this 
section  at  least  once  in  any  three 
calendar  year  period,  under  the 
following  circumstances: 

(A)  Where  the  Designated  Agency 
Ethics  Official,  or  his  or  her  designee, 
has  made  a  written  determination  that 
circumstances  make  it  impractical  to 
provide  an  ethics  briefing  verbally  once 
every  three  calendar  years  to  a 
particular  employee  or  group  of 
employees  in  accordance  with 
paragraph  (d)(3)(ii)  of  this  section; 

(B)  In  the  case  of  special  Government 
employees  who  are  expected  to  work 
fewer  than  60  days  in  a  calendar  year; 

(C)  In  the  case  of  officers  in  the 
uniformed  services  who  serve  on  active 
duty  for  30  or  fewer  consecutive  days; 
or 

(D)  Where  a  particular  employee  or 
group  of  employees  are  covered 
employees  solely  because  of  agency 
discretionary  designation  pursuant  to 
paragraph  (b)(6)  of  this  section. 

[FR  Doc.  97-6160  Filed  3-11-97;  8:45  )|»] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  932 

[Docket  No.  FV96-032-4  RR] 

Olives  Grown  In  California; 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  nUe. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
establishing  an  assessment  rate  for  the 
California  Olive  Committee  (Committee) 
under  Marketing  Order  No.  932  for  the 
1997  fiscal  year  and  subsequent  fiscal 
years.  The  Committee  is  responsible  for 
local  administration  of  the  marketing 
order  which  regulates  the  handling  of 
olives  grown  in  California. 
Authorization  to  assess  olive  handlers 
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enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
EFFECTIVE  DATE:  January  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kate  Nelson,  Marketing  Specialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA. 
2202  Monterey  Street,  suite  102B, 
Fresno,  California  93721.  telephone 
(209)  487-5901.  FAX  (209)  487-5906,  or 
■Tershirra  Yeager,  Program  Assistant. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456. 
telephone  (202)  720-5127.  FAX  (202) 
720-5698.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456, 
telephone  (202)  720-2491,  FAX  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  148  and  Order  No.  932,  both  as 
amended  (7  CFR  part  932),  regulating 
the  handling  of  olives  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  olive  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  olives 
begiiming  January  1,  1997,  and 
continuing  until  amended,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 


a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jimsdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricidtiual  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,200 
producers  of  olives  in  the  production 
area  and  approximately  4  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  None  of  the  olive 
handlers  may  be  classified  as  small 
entities,  while  the  majority  of  olive 
producers  may  be  classified  as  small 
entities. 

The  olive  marketing  order  provides 
authority  for-the  Committee,  with  the 
approval  of  the  Etepartment,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  California 
olives.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  "The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directiy  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

The  Committee  met  on  December  11, 
1996,  and  recommended  1997 
expenditures  of  $2,159,265  and  an 
assessment  rate  of  $14.99  per  ton 
covering  olives  from  the  appropriate 
crop  year.  The  vote  on  the  assessment 
rate  was  13  in  £avor  and  1  opposed,  with 


the  opposing  grower  maintaining  that 
the  assessment  is  not  sufficient  for  the 
industry's  needs.  In  comparison,  last 
year's  budgeted  expenditures  were 
$2,600,785.  The  assessment  rate  of 
$14.99  is  $13.27  lower  than  last  year's 
established  rate.  Major  expenditures 
reconunended  by  the  Committee  for  the 
1997  fiscal  year  include  $390,890  for 
administration,  $173,375  for  research, 
and  $1,595,000  for  market  development 
Budgeted  expenses  for  these  items  in 
1996  were  $388,350,  $213,000.  and 
$1,999,435  respectively. 

The  order  requires  that  the  assessment 
rate  for  a  particular  fiscal  year  apply  to 
all  assessable  olives  handled  during  the 
appropriate  crop  year,  which  for  this 
season  is  August  1, 1996,  through  July 
31. 1997.  The  assessment  rate 
recommended  by  the  Committee  was 
derived  by  dividing  anticipated 
expenses  by  actual  receipts  of  olives  by 
handlers  during  the  crop  year.  Because 
that  rate  is  applied  to  actual  receipts,  it 
must  be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses. 

An  interim  final  rule  regarding  this 
action  was  published  in  the  January  17, 
1997,  issue  of  the  Federal  Register  (62 
FR  2549).  That  rule  provided  for  a  30- 
day  comment  period.  No  comments 
were  received. 

The  recommended  budget  and  rate  of 
assessment  is  usually  acted  upnin  by  the 
Committee  after  the  crop  year  begins 
and  before  the  fiscal  year  starts,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  the  budget  and 
assessment  rate  approval  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  pay  its  expenses.  The 
olive  receipts  for  the  year  are  144,075 
tons  which  should  provide  $2,159,684 
in  assessment  income.  Income  derived 
from  handler  assessments  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  will  be  kept  within 
the  maximum  permitted  by  the  order. 

This  action  reduces  the  assessment 
obligation  imposed  on  handlers.  The 
assessments  will  be  uniform  for  all 
handlers.  The  assessment  costs  will  be 
ofiiset  by  the  benefits  derived  from  the 
operation  of  the  marketing  order. 
Therefore,  the  AMS  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 
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Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modiHcation  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1997  budget  and  those  for 
subsequent  fiscal  years  will  be  reviewed 
and,  as  appropriate,  approved  by  the 
Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  informadon,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectiiate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1997  fiscal  year  began  on 
January  1. 1997,  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  each  fiscal  year  apply  to 
all  assessable  olives  handled  during  the 
appropriate  crop  year;  (3)  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years;  and  (4)  an  interim  final  rule  was 
published  on  this  action  and  provided 
a  30-day  comment  period,  no  comments 
were  received. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  932  is  amended  as 
follows: 

PART  932— OLIVES  GROWN  IN 
CAUFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  932  which  was 
published  at  62  FR  2549  on  January  17, 
1997,  is  adopted  as  a  final  rule  without 
change. 


Dated:  March  4. 1997. 
Robert  C  Keeaey, 

Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  97-6203  Filed  3-11-97;  8:45  ami 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  111 
[Notice  1997-3] 

Adjustments  to  Civil  Monetary  Penalty 
Amounts 

agency:  Federal  Election  Commission. 
ACnON:  Final  rule. 

SUHMARY:  This  rule  implements  the 
Debt  Collection  Improvement  Act  of 
1996  ("DCIA"),  which  requires  the 
Commission  to  adopt  a  regulation 
adjusting  for  inflation  the  maximum 
amoiuit  of  civil  monetary  penalties 
("CMP")  under  the  Federal  Election 
Campaign  Act  of  1971  ("FECA"  or 
"Act"),  as  amended.  Any  increase  in 
CMP  shall  apply  only  to  violations  that 
occur  after  the  effective  date  of  this 
regulation. 

EFFECTIVE  DATE:  March  12, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  or  Rita  A.  Reimer,  Attorney, 
999  E  Street,  N.W.,  Washington,  D.C. 
20463,  (202)  219-3690  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  publishing  final  rules 
implementing  the  Debt  Collection 
Improvement  Act  of  1996,  Pub.  L.  104- 
134,  section  31001(s).  110  Stat.  1321- 
358, 1321-373  (April  26, 1996).  The 
DCIA  amended  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act 
"Inflation  Adjustment  Act"),  28  U.S.C. 
2461  nt..  to  require  that  the  Commission 
adopt  regulations  no  later  than  180  days 
after  enactment  of  the  statute  and  at 
least  once  every  four  years  thereafter, 
adjusting  for  illation  that  maximum 
amount  of  the  CMP's  contained  in  the 
status  administered  by  the  Conunission. 

Explanation  and  Justification 

A  CMP  is  defined  at  section  3(2)  of 
the  Interest  Adjustment  Act  as  any 
penalty,  fine,  or  other  sanction  that  (1) 
is  for  a  specific  amount,  or  has  a 
maximum  amount,  as  provided  by 
federal  law;  and  (2)  is  assessed  or 
enforced  by  an  agency  in  an 
administrative  proceedings  or  by  federal 
law.  This  definition  covers  the  monetary 
penalty  provisions  administered  by  the 
Commission. 

The  DCIA  requires  that  these 
penalties  be  adjusted  by  the  cost  of 


living  adjustment  set  forth  in  section  5 
of  the  Interest  Adjustment  Act.  The  cost 
of  living  adjustment  is  defined  as  the 
percentage  by  which  the  U.S. 
Department  of  Labor's  Consumer  Price 
Index  ("CPI")  for  the  month  of  June  of 
the  year  preceding  the  adjustment 
exceeds  the  CPI  for  the  month  of  June 
for  the  year  in  which  the  amount  of  the 
penalty  was  last  set  or  adjusted 
pursuant  to  law.  The  adjusted  amounts 
are  then  rounded  in  accordance  with  a 
specified  rounding  formula.  However, 
the  E)CIA  imposes  a  10%  maximum 
increase  for  each  penalty  for  the  first 
adjustment  following  its  enactment. 

Fart  111 — Compliance  Procedure  (2 
U.S.C.  437g,  437d(a)) 

SecUon  1 1 .24     Civil  Penalties  (2  U.S.C. 
437g(a)(5).  (6),  (12).  28  U.S.C.  2461  nt. 

The  Commission's  general  CMP 
provisions  for  violations  of  the  FECA 
are  found  at  2  U.S.C.  437g(a)  (5)  and  (6). 
They  provide  for  a  civil  penalty  not  to 
exceed  the  greater  of  $5,000  or  an 
amount  equal  to  any  contribution  or 
expenditure  involved  in  the  violation. 

These  amounts  are  doubled  in  the 
case  of  a  knowing  and  willful  violation, 
to  $10,000  or  an  amount  equal  to  200 
percent  of  any  contribution  or 
expenditiue  involved  in  the  violation. 

In  addition,  the  Act  imposes  CMP's 
on  those  who  violate  certain  of  its 
confidentiality  provisions.  2  U.S.C. 
437g(a)(12).  The  penalty  for  violating 
this  section  is  a  fine  of  not  more  than 
$2,000  or  $5,000  in  the  case  of  a 
knowing  emd  willful  violation. 

Sections  437g(a)  (5)  and  (6)  were 
enacted  in  1976.  Pub.  L.  94-283.  sec. 
109.  90  Stat.  475.  483  (May  11. 1976). 
Section  437g(a)(12)  was  added  in  1980. 
Pub.  L.  96-187,  sec.  108.93  Stat.  1339, 
1361  (Jan.  8. 1980). 

The  civil  penalties  established  in 
those  sections  have  not  subsequentiy 
been  revised.  The  Commission  is 
therefore  increasing  the  amount  of  each 
ma-ifiniiiin  CMP  by  10%.  As  explained 
above,  neither  the  CPI  formula  nor  the 
rounding  off  formula  applies  to  this 
situation,  since  the  Interest  Adjustment 
Act  limits  the  first  post-enactment 
adjustment  to  10%. 

Accordingly,  as  of  March  12, 1997, 
the  maximum  civil  penalties  set  forth  in 
2  U.S.C.  437g(a)  (5)  and  (6)  are  increased 
to  the  greater  of  the  amount  of  any 
contribution  or  expenditure  involved  in 
the  violation  or  $5,500.  The  maximum 
penalty  for  a  knowing  and  willful 
violation  is  increased  to  the  greater  of 
twice  the  amount  of  any  contribution  or 
expenditure  involved  in  the  violation  or 
$11,000.  The  maximum  penalty  for  a 
violation  of  2  U.S.C.  437g(a)(12)  is 
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incre^ed  to  $2,200,  or  $5,500  for  a 
knowing  and  willful  violation.  These 
increased  CMP's  shall  apply  only  to 
violations  that  occur  after  March  12. 
1997. 

These  CMP  provisions  do  not 
currenUy  appear  in  the  Commission's 
rules.  However,  section  4(1)  of  the 
Interest  Adjustment  Act  directs  the 
Commission  to  "  by  regulation  adjust 
each  civil  monetary  penalty"  by  the 
specified  percentage  (emphasis  added). 
The  Commission  is  accordingly 
adopting  new  11  CFR  111.24.  "Civil 
Penalties."  for  this  purpose.  This 
section  lists  each  penalty  established  at 
2  U.S.C.  437g(a)(5),  (6)  and  (12). 
adjusted  upwards  by  10%  as  required 
by  the  Interest  Adjustment  Act. 

The  Commission  has  no  discretion  in 
taking  this  action,  but  is  doing  so 
pursuant  to  a  statutory  mandate.  These 
are  thus  technical  amendments  that  are 
exempt  from  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act  at  5  U.S.C.  553(b)(B)  and 
the  legislative  review  requirements  of  2 
U.S.C.  438(d).  These  exemptions  allow 
the  rule  to  become  effective 
immediately  upon  publication  in  the 
Federal  Register.  Accordingly,  these 
amendments  are  effective  on  March  12, 
1997. 

Certification  of  No  Efiiect  Pursuant  to  5 
U.S.C.  605(b)  Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  are  not  applicable  to  this 
final  rule  because  the  agency  was  not 
required  to  publish  a  notice  of  proposed 
rulemaking  under  5  U.S.C.  553  or  any 
other  laws.  Therefore,  no  regiUatory 
flexibility  analysis  is  required. 

List  of  Subiects  in  11  CFR  Part  111 

Administrative  practice  and 
procedure.  Elections,  Law  enforcement. 

For  the  reasons  set  out  in  the 
preamble,  Subchapter  A,  Chapter  I  of 
Tide  11  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

PART  1 1 1— COMPUANCE 
PROCEDURE  (2  U.S.C.  437g,  437d(a)) 

1.  The  authority  citation  for  Part  111 
is  revised  to  read  as  follows: 

Authority:  2  U.S.C.  437g,  437d(a). 
438(a)(8);  28  U.S.C.  2461  nt. 

2.  Part  111  is  amended  by  adding  new 
section  111.24,  to  read  as  follows: 

§111.24    Civil  Penaitia*  (2  U.S.C.  437g(a) 
(5),  (6).  (12),  28  U.S.C.  2461  nt). 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  civil  penalty 
negotiated  by  the  Commission  or 
imposed  by  a  court  for  a  violation  of  the 


Act  or  chapter  95  or  96  of  tide  26  shall 
not  exceed  the  greater  of  $5,500  or  an 
amount  equal  to  any  contribution  or 
expenditure  involved  in  the  violation. 
In  the  case  of  a  knowing  and  willful 
violation,  the  civil  penalty  shall  not 
exceed  the  greater  of  $1 1 ,000  or  an 
amount  equal  to  200%  of  any 
contribution  or  expenditure  involved  in 
the  violation. 

(b)  Any  Commission  member  or 
employee,  or  any  other  person,  who  in 
violation  of  2  U.S.C.  437g{a)912)(A) 
makes  public  any  notification  or 
investigation  under  2  U.S.C.  437g 
without  receiving  the  written  consent  of 
the  person  receiving  such  notification, 
or  the  person  with  respect  to  whom 
such  investigation  is  made,  shall  be 
fined  not  more  than  $2,200.  Any  such 
member  employee,  or  other  person  who 
knowingly  and  willfully  violates  this 
provision  shall  be  fined  not  more  than 
$5,500. 

Dated:  March  6, 1997. 
Jolui  Warren  McGarry, 
Chairman.  Federal  Election  Commission. 
[FR  Doc.  97-6098  Filed  3-11-97;  8:45  am] 

BILLING  CODE  e715-01-M 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Regulations; 
Affiliation  With  Investment  Companies 

AGENCY:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  amending  part 
121  sectionl03(b)(5)  of  its  size 
regulations  to  make  clear  that,  for 
purposes  of  the  Small  Business 
Investment  Act  of  1958  (SBIAct),  certain 
venture  capital  firms  and  pension  plans 
that  make  investments  in  small  firms  are 
not  considered  affiliated  with  those 
firms  in  which  they  invest.  As  a  result, 
for  any  assistance  under  the  SBIAct,  an 
applicant  concern  is  not  affiliated  with 
these  investors.  This  final  rule  is  in 
accordance  with  section  208  of  the 
Small  Business  Programs  Improvement 
Act  of  1996. 

EFFECTIVE  DATE:  March  12, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
M.  Jackson,  Assistant  Administrator  for 
Size  Standards,  409  3rd  Street.  SW, 
Washington.  DC  20416.  (202)  205-6618. 
SUPPLEMSfTARY  INFORMATION:  Division  D 
of  the  Omnibus  Consolidated 
Appropriations  Act  for  Fiscal  Year  1997 
(Public  Law  104-208)  is  the  Small 
Business  Programs  Improvement  Act  of 
1996  (SBPIAct).  which  amended  the 


Small  Business  Investment  Act  of  1958 
(SBIAct).  Tide  0.  Section  208  of  the 
SBPIAct  amends  the  definition  of 
"small  business  concern"  to  clarify  that, 
for  purposes  of  the  SBIAct.  a  business 
which  receives  an  investment  from 
certain  types  of  venture  capital  firms 
and  pension  plans  shall  not  be 
considered  affiliates  of  one  another. 
Specifically,  section  208  of  the 
amendment  provides  that  such 
investments  shall  not  cause  a  business 
concern  to  be  deemed  not 
independendy  owned  and  operated;  and 
further,  the  investments  shall  be 
disregarded  In  determining  whether  or 
not  a  business  is  a  small  concern  under 
the  SBA's  size  standards.  The  types  of 
venture  capital  and  pension  plans 
covered  by  this  amendment  are  listed  in 
§  121.103Cb)(5),  and  include  venture 
capital  firms,  investment  companies, 
small  business  investment  companies, 
employee  welfare  benefit  plans  or 
pension  plans,  and  trusts,  foundations, 
or  endowments  exempt  &x»m  Federal 
income  taxation. 

The  SBA  had  recendy  revised  its 
Small  Business  Size  Regidation  (Fednal 
Register,  Wednesday,  January  31, 1996, 
Vol.  61.  No.  21  FR  3280)  to  extend  its 
exclusion  from  affiliation  for  SBICs  that 
invests  in  small  businesses  to  include 
venture  capital  firms,  pension  funds, 
and  certain  charitable  entities  exempt 
from  Federal  taxation,  as  long  as  the 
investors  do  not  control  the  concern. 
For  purposes  of  that  provision,  control 
was  defined  in  §  107.865  of  this  part. 
This  rule  eliminates  the  condition  that 
affiliation  between  certain  investors  and 
small  business  would  be  found  present 
if  control  by  an  investor  existed  over  the 
small  business.  However,  SBICs 
continue  to  be  restricted  in  the  exercise 
of  control  over  a  small  business  they 
invest  in  as  stated  in  §  107.865  of  tlds 
part 

Also,  imder  that  regulation  and  prior 
to  this  legislation,  the  exclusion  from 
affiliation  had  been  limited  to 
applicants  for  assistance  under  the 
Small  Business  Divestment  Company 
(SBIC)  Program,  and  oidy,  as  stated 
above,  where  the  investor(s)  did  not 
control  the  concern.  In  addition  to  the 
SBIC  Program,  the  SBIAct  has 
established  a  number  of  other  SBA 
financial  and  management  assistance 
programs,  namely:  the  Surety  Bond 
Guarantee  Program,  the  Certified  State 
and  Local  Development  Company 
Program  the  Lease  Guarantees  and  the 
Pollution  Control  Guarantee  Program. 
While  the  SBIAct  may  authorize  all  of 
these  programs,  assistance  under  the 
Lease  Guarantee  and  the  Pollution 
Control  Guarantee  Programs  has  not 
been  available  for  several  years.  Nor 
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does  SBA  intend  for  this  regulation  to 
be  understood  as  re-establishing  the 
availability  of  assistance  under  those 
programs.  Hence,  since  this  legislation 
now  extends  the  exclusion  form 
affiliation  to  small  concerns  that  apply 
for  any  type  of  assistance  under  the 
SBIAct,  the  exclusion  horn  affiliation 
applies  solely  to  applicants  for  available 
financial,  management,  or  technical 
assistance  under  the  SBIC,  the  Surety 
Bond  Guarantee,  and  the  Certified  State 
and  Local  Development  Company 
Programs. 

SBA  is  issuing  this  as  a  final  rule  and 
not  as  a  proposed  rule,  because  Sba  is 
merely  incorporating  this 
Congressionally  mandated 
interpretation  and  clarification  of  the 
definition  of  small  business  into  its 
existing  regulations.  SBA  is  not 
modifying  or  othewise  changing  its 
regulations  in  any  way  other  than  to  the 
extent  that  the  statute  directs  the 
Agency  to  do  so. 

Compliance  With  Executive  Orders 
12612,  12778,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  5). 

Under  the  Regulatory  Flexibility  Act 
(RFA),  SBA  is  not  required  to  analyze 
the  impact  of  this  revision  of  its  size 
regulations  on  small  businesses  because: 
the  RFA  applies  to  Federal  rules  that 
require  public  comment;  and  this  is  a 
final  rule,  incorporating  into  SBA's 
Small  Business  Size  Regulations  a 
Congressionally  mandated 
interpretation  and  clarification  of  the 
definition  of  small  business,  and 
therefore  requires  no  comment.  In  Fiscal 
Year  1995  SBICs  invested  in  2,221 
enterprises.  SBA  believes  that  clarifying 
this  definition  actually  increases  the 
number  of  small  businesses  that  may 
apply  for  assistance  under  the  SBIAct.  It 
also  provides  more  programs  under 
which  these  small  businesses  may  seek 
assistance.  Under  this  amendment, 
ventvue  capital  companies  can  invest  in 
small  businesses  confident  that  they  are 
not  jeopardizing  a  small  business' 
eligibility  for  additional  funding  and 
assistance  as  well. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  final  rule  contains  no 
new  reporting  or  recordkeeping 
requirements.  For  purposes  of  Executive 
Order  12612,  SBA  certifies  that  this  nde 
does  not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  For  purposes  of 
Executive  Order  12778,  SBA  certifies 
that  this  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 


standards  set  forth  in  Section  2  of  that 
Order. 

List  of  Subjects  in  13  CFR  Part  121 

Government  procurement. 
Government  property.  Grant  programs- 
business.  Individuals  with  disabilities. 
Loan  programs — business.  Small 
businesses. 

PART  121— {AMENDED] 

1.  The  authority  citation  for  13  CFR 
Part  121  is  revised  to  read  as  foUows: 

Authority:  15  U.S.C.  632(a],  634(b)(6). 
637(a),  644(c)  and  662(5): 

2.  Section  121.103(b)(5)  introductory 
text  is  revised  to  read  as  follows: 


(5)  For  financial,  management  or 
technical  assistance  under  the  Small 
Business  Investment  Company  Act  of 
1958,  as  amended,  (and  applicant  is  not 
affiliated  with  the  investors  listed  in 
paragraphs  (b)(5)(I)  through  (vi)  of  this 
section. 
*        •         •        *        • 

Dated:  February  24.  1997. 
Aida  Alvarez, 
Administrator. 
IFR  Doc.  97-5739  Filed  3-11-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-SW-24-AD;  Amendment 
39-9959;  AD  97-06-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  214B, 
214B-1  and  214ST  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airwrorthiness  directive  (AD), 
applicable  to  Bell  Helicopter  Textron, 
Inc.  (BHTI)  Model  214B,  214B-1,  and 
214ST  helicopters,  that  currently 
establishes  a  retirement  life  of  40,000 
high-power  events  for  the  lower 
planetary  spider  (spider).  This 
amendment  changes  the  method  of 
calculating  the  retirement  life  for  the 
spider  from  high-power  events  to  a 
maximum  accumulated  Retirement 
Index  Number  (RIN)  of  80,000,  and 
makes  this  RIN  applicable  to  an 
additional  part-numbered  spider.  This 
amendment  is  prompted  by  fatigue 
analyses  and  tests  that  show  certain  . 


spiders  fail  sooner  than  originally 
anticipated  because  of  the  unanticipatec 
higher  number  of  external  load  lifts  and 
takeofis  (torque  events)  performed  with 
those  spiders,  in  addition  to  the  time-in- 
service  (TIS)  accrued  under  other 
operating  conditions.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  failure  of  the  spider, 
which  could  result  in  failure  of  the  main 
transmission  and  subsequent  loss  of 
control  of  the  helicopter. 
EFFECTIVE  DATE:  April  16,  1997. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bell  Helicopter  Textron,  Inc.,  P.O. 
Box  482,  Ft.  Worth,  Texas  76101. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Uday  Garadi,  Aerospace  Engineer,  FAA, 
Rotorcraft  Certification  Office, 
Rotorcraft  Directorate,  Fort  Worth, 
Texas  76193-0170,  telephone  (817) 
222-5157.  fax  (817)  222-5959. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  93-05-02, 
Amendment  39-8608  (58  FR  45833, 
August  31,  1993),  which  is  applicable  to 
BHTI  Model  214B,  214B-1.  and  214ST 
helicopters,  was  published  in  the 
Federal  Register  on  November  14,  1996 
(61  FR  58353).  That  action  proposed 
changing  the  method  of  calcidating  the 
retirement  life  for  the  spider  from  high- 
power  events  to  a  maximum 
accumulated  RIN  of  80,000,  and 
proposed  making  this  RIN  applicable  to 
an  additional  part-niunbered  spider. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
conunents  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed,  with  some 
editorial  changes.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  expand  the  scope  of 
the  AD. 

The  FAA  estimates  that  1 1  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  (1) 
48  work  hours  to  replace  a  spider 
affected  by  the  new  method  of 
determining  the  retirement  life  required 
by  this  AD;  (2)  2  work  hours  per 
helicopter  to  create  the  component 
history  card  or  equivalent  record 
(record),  and  (3)  10  work  hours  per 
helicopter  to  maintain  the  record  each 
year,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $10,920  per 
helicopter.  Based  on  these  figures,  the 
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total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $28,220  for 
the  first  year  and  $27,120  for  each 
subsequent  year.  These  costs  assume 
replacement  of  the  spider  in  one-sixth  of 
the  fleet  each  year,  creation  and 
maintenance  of  the  records  for  all  the , 
fleet  the  first  year,  and  creation  of  one- 
sixth  of  the  fleet's  records  and 
mainteniuice  of  the  records  for  all  the 
fleet  each  subsequent  year. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Sabfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendmeot 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113,  44701. 
f39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8608  (58  FR 
45833,  August  31, 1993).  and  by  adding 
a  new  airworthiness  directive  (AD). 


Amendment  39-9959.  to  read  as 
follows: 

AD  ST-OS-OZ    Bell  HBlicoptn-  Textron.  Inc.: 

Amendment  39-9959.  Docket  No.  94- 
SW-24-AD.  Supersedes  AD  93-05-02. 
Amendment  39-8608. 
AppUctd>ility:  Model  214B  and  214B-1 
helicopters,  with  lower  planetary  spider 
(spider),  part  number  (P/N)  214-040-080- 
001  or  -101,  and  Model  214ST  helicopten, 
with  spider,  P/N  214-040-080-101, 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  tias  been 
modified,  altered,  or  repaired  in  the  area 
subfect  to  the  requirements  of  this  AD.  For 
helicopters  ttiat  have  t>een  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afbcted,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsaiiB 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafie  condition  addressed  tiy  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteraUon,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  25  hours 
time-in-service  (TIS)  after  the  effective  date 
of  this  AD,  unless  accomplished  previously. 

To  prevent  fetigue  failure  of  the  spider, 
which  could  result  in  failure  of  the  main 
transmission  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Create  a  component  history  card  for  the 
spider,  P/N  214-040-080-001  or  -101. 

(b)  For  Model  214B  and  214B-1  helicopters 
with  spider,  P/N  214-040-080-001, 
determine  and  record  the  accumulated 
Retirement  Index  Number  (RIN)  as  follows: 

(1)  If  the  niunlter  of  takeo&  and  the 
niunber  of  external  load  lifts  conducted  with 
this  spider  are  known,  record  one  (1)  RIN  for 
each  takeoff  and  one  (1)  RIN  for  each  external 
load  lift 

(2)  If  either  the  numlwr  of  takeoffo  or  the 
niunber  of  external  load  lifts  conducted  with 
this  spider  are  unknown,  record  twenty-four 
(24)  RIN  for  each  hour  TIS. 

(3)  If  either  the  number  of  takeof&  or  the 
number  of  external  load  lifts  conducted  with 
this  spider  are  unknown,  or  the  hours  TIS  are 
unknown,  record  twenty-one  thousand,  six 
hundred  (21,600)  RIN  for  each  calendar  year 
TIS.  Prorate  the  number  of  RIN,  based  on  the 
number  of  calendar  days,  for  a  portion  of  a 
year. 

(c)  For  Model  2148,  214B-1,  and  214ST 
helicopters  with  spider,  P/N  214-040-080- 
101,  determine  and  record  the  accumulated 
RIN  by  multiplying  the  high-power  events  by 
two  (2). 

Note  2:  BHTI  Alert  Sennce  Bulletin  (ASB) 
No.  214-94-53,  which  is  applicable  to  Model 
214B  and  214B-1  helicopters,  and  ASB  No. 
214ST-94-68,  which  is  applicable  to  Model 
214ST  helicopters,  both  dated  November  7, 
1994,  pertain  to  this  sub)ect 


(d)  After  compljring  with  paragraphs  (a) 
and  (b)  or  (c)  of  this  AD,  during  each 
operation  thereafter,  maintain  a  count  of  the 
niunber  and  type  of  external  load  lifts  and 
the  number  of  takeofb  performed,  and  at  the 
end  of  each  day's  operations,  increase  the 
accumulated  RIN  on  the  component  history 
card  as  follows: 

(1)  For  the  Model  214B  and  214B-1 
helicopten: 

(i)  Increase  the  RIN  by  1  for  each  takeoff. 

(ii)  Increase  the  RIN  by  1  for  each  external 
load  lift,  or  increase  the  RIN  liy  2  for  each 
external  load  lift  in  which  the  load  is  picked 
up  at  a  higher  elevation  and  released  at  a 
lower  elevation,  and  the  difference  in 
elevation  l>etween  the  pickup  point  and  the 
release  point  is  200  feet  or  greater. 

(2)  For  the  Model  214ST  helicopter 
(i)  Increase  the  RIN  by  2  for  each  takeoff, 
(ii)  Increase  the  RIN  liy  2  for  each  external 

load  lift,  or  increase  the  RIN  by  4  for  each 
external  load  lift  in  which  the  load  is  picked 
up  at  a  hitler  elevation  and  released  at  a 
lower  elevation,  and  the  difierence  in 
elevatiao  between  the  pickup  point  and  the 
release  point  is  200  fiaet  or  greater. 

(e)  Remove  the  spider,  P/N  214-040-080- 
001  or  -101,  from  service  on  or  Iwfore 
attaining  an  accumulated  RIN  of  80,000.  The 
spider  is  no  longer  retired  iMsed  upon  flight 
houn.  This  AD  revises  the  Airworthiness 
Limitations  Section  of  the  maintenance 
manual  by  establishing  a  new  retirement  life 
for  the  spider  of  80,000  RIN. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  FAA,  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(g)  Special  flight  permits  may  lie  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  tlie  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(h)  This  amendment  becomes  effective  on 
April  16. 1997. 

Issued  in  Foit  Worth.  Texas,  on  Fefaniaiy 
26,  1997. 
LanyM.  Kelly, 

Acting  Manager,  Rotorcmft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc  97-6090  Filed  3-11-97;  8:45  am] 
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14  CFR  Part  39 

[Doetet  No.  94-SW-2&-AD;  Amendment 
39-9960-,  AO  97-06-03] 

Rm2120-nAA64 

Airworttiinoss  Directives;  Bell 
Helicopter  Textron,  Inc.  (BHTI)  Model 
214ST  Helicopters 

AGQUCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Bell  Helicopter  Textron, 
hic.  (BHTI)  Model  214ST  helicopters, 
that  currenUy  establishes  a  mandatory 
retirement  life  of  50,000  high-power 
events  for  the  main  rotor  mast  (mast). 
This  amendment  requires  changing  the 
retirement  life  for  the  mast  from  high- 
power  events  to  a  maximum 
accumulated  Retirement  Index  Number 
(RIN)  of  140,000  and  applying  thij  RIN 
to  an  additional  part-numbered  mast. 
This  amendment  is  prompted  by  fatigue 
analyses  and  tests  that  show  certain 
masts  fail  sooner  than  originally 
anticipated  because  of  an  unanticipated 
high  number  of  takeoSs  and  external 
load  lifts  in  addition  to  the  deterioration 
in  strength  that  occurs  under  other 
operating  conditions.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  failure  of  the  mast, 
which  could  result  in  failure  of  the  main 
rotor  system  and  subsequent  loss  of 
control  of  the  helicopter. 
EFFECTIVE  DATE:  April  16.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Uday  Garadi,  Aerospace  Engineer,  FAA, 
Rotorcraft  Certification  Office, 
Rotorcraft  Directorate,  Fort  Worth, 
Texas  76193^170.  telephone  (817) 
222-5157,  fax  (817)  222-5959. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-15-04, 
Amendment  39-8975  (59  FR  37155,  July 
21. 1994),  which  is  applicable  to  BHTI 
Model  214ST  helicopters,  was 
published  in  the  Federal  Register  on 
November  14,  1996  (61  FR  58356).  That 
action  proposed  to  require  creation  of  a 
component  history  card  or  equivalent 
record  on  which  to  record  RIN  counts, 
and  to  establish  a  retirement  life  of  a 
maximum  accumulated  RIN  for  the  mast 
of  140,000. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 


public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  nine 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  (1)  48  work  hours  per 
helicopter  to  replace  the  mast;  (2)  2 
work  hours  per  helicopter  to  create  the 
component  history  card  or  equivalent 
record  (record);  and  (3)10  work  hours 
per  helicopter  to  maintain  the  record 
each  year,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $17,267 
per  mast.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $36,700 
for  the  first  year  and  $35,800  for  each 
subsequent  year.  These  costs  assume 
replacement  of  the  mast  in  one-sixth  of 
the  fleet  each  year,  creation  and 
maintenance  of  the  records  for  all  the 
fleet  the  first  year,  and  creation  of  one- 
sixth  of  the  fleet's  records  and 
maintenance  of  the  records  for  all  the 
fleet  each  subsequent  year. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does  - 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (21  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  RegiUations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8975  (59  FR 
37155),  and  by  adding  a  new 
airworthiness  directive  (AD), 
Amendment  39-9960,  to  read  as 
follows: 

AD  97-06-03     Bell  Helicopter  Textron,  Iik. 
(BHTI):  Amendment  39-9960.  Docket 
No.  94-SW-25-AD.  Supersedes  AD  94- 
15-04,  Amendment  39-8975. 

Applicability:  Model  214ST  helicopter 
with  main  rotor  mast  (mast),  part  number  (?/ 
N)  214-040-090-109  or  P/N  214-040-090- 
121.  installed.  certiBcated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configiuation  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  25  hours 
time-in-service  (TIS)  after  the  effective  date 
of  this  AD.  unless  accomplished  previously. 

To  prevent  fatigue  failure  of  the  mast, 
which  could  result  in  failure  of  the  main 
rotor  system  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Create  a  component  history  card  or  an 
equivalent  record  for  the  affected  mast. 

(b)  Determine  and  record  the  accumulated 
Retirement  Index  Number  (RIN)  to  date  on 
the  mast  as  follows: 

(1)  For  operators  with  mast.  P/N  214-O40- 
090-109.  multiply  the  takeoffs  and  external 
load  lifts  (high-power  events)  total  to  date  by 
2.8  (round  up  the  result  to  the  next  whole 
number). 

(2)  For  operators  with  mast.  P/N  214-040- 
090-121.  multiply  the  bctored  flight  hour 
total  to  date  by  14  (round  up  the  result  to  the 
next  whole  number). 

(3)  Record  on  the  component  history  card 
the  accumulated  RIN. 

Note  2:  BHTI  Alert  Service  Bulletin  (ASB) 
No.  214ST-94-67.  dated  November  7. 1994, 
pertaiiu  to  this  subject. 

(c)  After  complying  with  paragraphs  (a) 
and  (b)  of  this  AD.  during  each  operation 
thereafter,  maintain  a  count  of  the  number 
and  type  of  external  load  lifts  and  the 
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number  of  takeofb  performed,  and  at  the  end 
of  each  day's  operations,  increase  the 
accumulated  RIN  on  the  component  history 
card  as  follows: 

(1)  Increase  the  RIN  by  2  for  each  takeoff. 

(2)  Increase  the  RIN  by  2  for  each  external 
load  lift  operation;  or,  increase  the  RIN  by  4 
for  each  external  load  lift  operation  in  which 
the  load  is  picked  up  at  a  higher  elevation 
and  released  at  a  lower  elevation,  and  the 
difference  in  elevation  between  the  pickup 
point  and  the  release  point  is  200  feet  or 
greater. 

(d)  Remove  the  mast.  P/N  214-040-096- 
109  or  -121.  bom  service  on  or  before 
attaining  an  accumulated  RIN  of  140.000. 
The  mast  is  no  longer  retired  based  upon 
flight  hours.  This  AD  revises  the 
Airworthiness  Limitations  Section  of  the 
maintenance  manual  by  establishing  a  new 
retirement  life  for  the  mast  of  140,000  RIN. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Rotorcraft 
Certification  Office.  FAA.  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Rotorcraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(g)  This  amendment  becomes  effective  on 
April  16.  1997. 

Issued  in  Fort  Worth.  Texas,  on  February 
26. 1997. 
Larry  M.  Kelly, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-6089  Filed  3-11-97;  8:45  am] 
BILUNQ  CODE  4»10-1»-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  228,  229.  239,  240,  and 
242 

[Release  Nos.  33-7400;  34-38303;  IC- 
22540;  International  Series  Releate  No. 
1061;  FHe  No.  87-11-06] 

RIN3235-AF54 

Anti-Manipulation  Rules  Concerning 
Securities  Offerings;  Corrections 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Corrections  to  final  regulations. 

SUMMARY:  This  dociunent  contains 
technical  amendments  to  correct  the 


final  rules  for  Regulation  M  and  related 
amendments  published  in  the  Federal 
Register  on  January  3, 1997  (62  FR  520). 
In  addition,  the  market  notification 
requirement  of  §  242.104(h)  (1)  and  (2) 
is  postponed  until  April  1,  1997. 
DATES:  The  second  sentence  of  the 
Effective  Date  for  the  rule  published  at 
62  FR  520  is  corrected  to  read  as 
follows:  "The  requirements  of 
§  242.104(h)  (1)  and  (2)  and  §  242.104(1) 
and  the  amendments  to  §  240.17a-2  are 
effective  on  April  1,  1997." 

The  corrections  published  in  this 
document  are  effective  March  4,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Sanow,  M.  Blair  Corkran,  or 
Alan  J.  Reed  in  the  Office  of  Risk 
Management  and  Control,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Mail  Stop  5-1,  Washington,  D.C. 
20549, at  202-942-0772. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  announcing  technical 
amendments  to  Rule  100  ■  under 
Regulation  M,  Rule  104  ^  under 
Regulation  M,  Rule  lOb-18  ^  under  the 
Seciuities  Exchange  Act  of  1934 
("Exchange  Act"),*  Rule  136-4'  under 
the  Exchange  Act.  Item  508  under 
Regulation  S-B,*  Item  508  under 
Regulation  S-K,^  and  Forms  F-7,«  F-B,' 
F-9,'o  and  F-10 ' '  under  the  Securities 
Act  of  1933  ("Secimties  Act").'^  These 
amendments  correct  drafting  errors  in 
the  rule  text  published  in  the  release 
adopting  Regulation  M  ("Adopting 
Release").'^  The  Commission  also  is 
announcing  that  the  market  notice 
requirements  of  Rule  104(h)  '*  will  be 
effective  on  April  1, 1997. 

I.  Technical  Amendments  to  Definitions 
in  Rule  100 

A.  Business  Day 

In  both  the  Adopting  Release  and  the 
release  proposing  Regulation  M 
("Proposing  Release"),"  the 
Commission  stated  that  it  intended 
Regulation  M  to  require  restricted 
periods  commencing  either  one  or  five 


'  17  CFR  242.100. 

M7  CFR  242.104. 

M7CFR240.10b-18. 

«15U.S.C78aef»e9. 

»17CFR240.13»-4. 

*17  CFR  228.508. 

'17  CFR  229.508. 

»17  CFR  239.37. 

» 17  CFR  239.38. 

"17  CFR  239.39. 

"  17  CFR  239.40. 

•215U.S.C77ae(*eq. 

■>  Securities  Exchange  Act  Release  No.  38067 
(Deceml>er  20.  1996).  62  FR  520. 

'■•17  CFR  242.104(h). 

>'  Securities  Exchange  Act  Release  No.  37004 
(April  11. 1996).  61  FR  17108. 


business  days  prior  to  the  day  of 
pricing.'*  The  Proposing  Release 
defined  "business  day"  as  "a  twenty- 
four  hour  period  determined  with 
reference  to  the  principal  market  for  the 
securities  to  be  distributed,  and  that 
includes  a  complete  trading  session  for 
that  market"'^ 

Hie  Commission  adopted  the 
definition  of  business  day  with  a  minor 
change:  the  business  day  was  to 
commence  at  midnight  and  run  24 
hours.  This  revision  was  intended  to 
make  the  definition  applicable  to  Rule 
104.  as  well  as  Rules  101  and  102.  Since 
publication  of  the  Adopting  Release,  it 
has  become  apparent  that  the  definition 
of  business  day  as  adopted  had  the 
potential  effect  of  extending  the 
restricted  periods  beyond  the  one  or  five 
days  intended,  where  offerings  are 
priced  after  the  close  of  the  principal 
market.  This  result,  which  would  occur 
if  the  calculation  of  business  day 
commenced  at  midnight,  was  not 
intended  by  the  Commission. 

Therefore,  the  definition  of  business 
day  is  amended  by  revising  it  to  parallel 
the  definition  set  forth  in  the  Proposing 
Release.  This  correction  eliminates  the 
requirement  that  the  24  hour  period 
begin  at  midnight. 

B.  Agent  Independent  of  the  Issuer 

The  text  of  the  Adopting  Release  and 
the  Proposing  Release  both  indicated 
that  a  plan  agent  would  not  be  deemed 
independent  from  the  issuer  where  the 
issuer  changed  the  source  of  shares  to  be 
distributed  through  the  plan  more 
fi^quenUy  than  once  every  three 
months.  '^  However,  the  definition  of 
"agent  independent  of  the  issuer"  in 
Rule  100  under  Regulation  M,  as 
adopted,  did  not  expressly  include  this 
limitation.  This  result  was  not  intended 
by  the  Commission. 

Accordingly,  the  definition  is 
amended  by  adding  the  phrase  "the 
source  of  the  shares  for  the  plan"  to  the 
proviso  in  paragraph  (2).  This 
amendment  clarifies  that  an  agent  will 
not  be  deemed  independent  if  the  issuer 
changes  the  source  of  shares  to  fund  the 
plan  more  often  than  once  every  three 
months. 

n.  Other  Technical  Amendments 

A.  Rule  102 

Paragraph  (b)(7)(ii)  of  Rule  102 
incorrectly  reCars  to  paragraph  (b)(6)(i) 
rather  than  to  paragraph  (b)(7)(i).  The 
amendment  corrects  this  error. 


■*  See  Adopting  Releaae.  62  FR  at  525;  Propoaing 
Release.  61  FR  at  17113. 

'^  Adopting  Release.  62  FR  at  545. 

■■Adopting  Release.  62  FR  at  533;  Propoaing 
Releaae,  61  FR  at  17121. 
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B.  Rule  104 

Paragraph  {f)(2)(i)  of  Rule  104  is 
amended  by  replacing  the  phrase 
"preceding  business  day"  with  "most 
recent  prior  day  of  trading  in  the 
principal  market". 

Paragraph  (j](2)(ii)  incorrectly  refers  to 
paragraph  (j)(l)  rather  than  to  paragraph 
{j)(2)(i).  The  amendment  corrects  this 
error. 

C.  Rule  lOb-18 

The  Commission  is  amending  the 
punctuation  in  paragraph  (a)(3Ki)  of 
Rule  lOb-18  to  correct  the  grammatical 
structure  of  the  paragraph. 

D.  Rule  13e-4 

Paragraph  (h){5)(i)  of  Rule  13e-4  is 
corrected  to  use  thp  term  "plan"  rather 
than  "issuer's  plan"  and  to  cite 
§  242.100  of  this  chapter,  rather  than 
Regulation  M. 

E.  Item  508  of  Regulations  S-B  and  S- 
K 

Item  508  of  Regulations  S-B  and  S- 
K  was  amended  in  the  Adopting  Release 
to  include  disclosure  regarding 
syndicate  short  covering  transactions 
and  penalty  bids.  These  activities 
invariably  occur  after  the  offer  and  sale 
phase  of  an  offering.  '^  As  adopted.  Item 
508  requires  disclosure  of  these 
activities  "during  the  offering."  ^This 
language  may  be  misconstrued  to  limit 
the  disclosure  to  only  activities 
conducted  during  the  offer  and  sale 
period  of  an  offering.  Therefore,  this 
phrase  is  replaced  with  "in  connection 
with  the  offering". 

F.  Forms  F-7,  F-8.  F-9.  and  F-10 

Securities  Act  Forms  F-7,  F-8,  F-9, 
and  F-10  are  corrected  to  reference 
Regulation  M. 

m.  Change  of  EfiGective  Date  of  Rule 
104(h) 

The  effiective  date  of  Rule  104(h)  (1) 
and  (2)  under  Regulation  M  is  changed 
from  March  4,  1997  to  April  1,  1997. 
This  change  applies  only  to  the 
provisions  requiring  prior  notice  to  the 
market  on  which  stabilizing,  syndicate 
covering  transactions,  or  penalty  bids 
will  be  effected.  Thus,  this  change  does 
not  affect  a  person's  obligation  to 
disclose  that  a  bid  is  for  the  purpose  of 
stabilizing  to  the  p>erson  with  whom  the 
bid  is  placed,  as  required  pursuant  to 
Rule  104(h)(1).  This  change  will  provide 
self-regulatory  organizations  with  the 
opportunity  to  implement  procedures 
for  receiving  notification. 


IV.  Certain  Findings 

Under  Section  553(b),  notice  of 
proposed  rulemaking  is  not  required 
when  the  agency  for  good  cause  finds 
that  notice  and  public  procedure 
thereon  are  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  Because  the  amendments 
adopted  today  are  technical  corrections 
to  clarify  the  application  of  Regulation 
M,  the  Commission  finds  that 
publishing  the  amendments  for 
comment  would  be  unnecessary.  The 
rules  being  amended  were  adopted  after 
notice  and  the  opportunity  for  public 
comment.  The  changes  are  responsive  to 
concerns  raised  with  the  staff  relating  to 
ambiguity  in  the  current  language  of  the 
rules.  Furthermore,  if  the  changes  were 
delayed  so  as  to  allow  notice  and  the 
opportunity  for  comment,  there  is  the 
danger  of  confusion  regarding  the 
obligations  of  underwriters  and  other 
market  participants,  with  the  possibility 
of  some  disruption  of  the  process  of 
capital  raising. 

Under  Section  553(d),  publication  of 
a  substantive  rule  not  less  than  30  days 
before  its  effective  date  is  required 
except  as  otherwise  provided  by  the 
agency  for  good  cause.  For  the  same 
reasons  as  described  above  with  respect 
to  notice  and  opportimity  for  comment, 
the  Commission  finds  that  there  is  good 
cause  for  having  the  rules  become 
effective  on  March  4. 1997. 

Piusuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b).  the  Chairman  of  the  Commission 
has  certified  that  the  amendments 
adopted  in  this  release  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification,  including  a  statement 
of  the  factual  basis  therefor,  is  attached 
to  this  release  as  Appendix  A. 

The  Paperwork  Reduction  Act  of 
1995  2'  does  not  apply  to  this 
rulemaking  since  these  correcting 
amendments  do  not  require  any 
"collection  of  information." 

Section  23(a)(2)  of  the  Exchange  Act  ^ 
requires  the  Commission  to  consider  the 
anti-competitive  effects  of  any  rules  it 
adopts  thereunder,  and  to  balance  them 
against  the  benefits  that  further  the 
purposes  of  the  Act.  Furthermore, 
Section  2  of  the  Securities  Act  ^  and 
Section  3  of  the  Exchange  Act,  2*  as 
amended  by  the  recenUy  enacted 
National  Securities  Markets 
Improvements  Act  of  1996, "  provide 


'*See  Adopting  RelaaM.  62  FR  at  535:  Proposing 
1,61  FRU  17124-17125. 


"Adopting  Release.  62  FR  at  543. 


"44U.S.C  3501  etseq. 
»15U.S.C78w(aK2). 
"  15  U.S.C  77b. 
«15  U.S.C  78c. 

"  P\4).  L  No.  104-290.  $  106. 1 10  Stat  3416 
(1996). 


that  whenever  the  Commission  is 
engaged  in  rulemaking  and  is  required 
to  consider  or  determine  whether  an 
action  is  necessary  or  appropriate  in  the 
public  interest,  the  Commission  also 
shall  consider,  in  addition  to  the 
protection  of  investors,  whether  the  act 
will  promote  efficiency,  competition, 
and  capital  formation.  Because  the 
amendments  here  do  not  effect  any 
substantive  change  in  the  rules  they  do 
not  have  any  anti-competitive  effects. 
Because  they  correct  mistakes  or  clarify 
ambiguity  presant  in  the  Commission's 
rules,  they  serve  to  promote  efficiency, 
competition,  and  capital  formation,  and 
are  therefore  in  the  public  interest. 

V.  Statutory  Authority 

The  necessary  nomenclature 
amendments  to  Securities  Act  Forms  F- 
7,  F-8,  F-9,  and  F-10  and  Exchange  Act 
Rule  13e— 4,  reflecting  the  removal  of 
Rules  lOb-6, 10b-6A,  lOb-7,  and  10b- 
8  under  the  Exchange  Act  and  the 
adoption  of  Regulation  M,  and  the 
amendment  to  Exchange  Act  Rule  10b- 
18,  are  adopted  under  the  Exchange  Act, 
15  U.S.C.  78a  et  seq.,  particularly 
Sections  2,  3,  9(a)(6),  10(a),  10(b),  13(e). 
15(c).  17(a).  and  23(a).  15  U.S.C.  78b. 
78c,  78i(a)(6),  78j(a),  78j(b),  78m(e). 
78o(c),  78q(a).  and  78w(a).  and  with 
respect  to  Forms  F-7,  F-8.  F-9,  and  F- 
10,  also  under  the  Securities  Act, 
particularly  Sections  7,  10,  and  19(a).  15 
U.S.C.  77g.  77j,  and  77s(a).  The 
amendments  to  Item  508  of  Regulations 
S-B  and  S-K  are  adopted  under  the 
Securities  Act,  15  U.S.C.  77a  et  seq.. 
particularly  Sections  6.  7,  8. 10,  and 
19(a).  15  U.S.C.  77f.  77g.  77h.  77j.  and 
77s(a);  the  Exchange  Act.  15  U.S.C.  78a 
et  seq.,  particularly  Sections  3,  4, 10. 12. 
13. 14. 15. 16.  and  23. 15  U.S.C.  78c. 
78d.  78j.  787,  78m,  78n,  78o,  78p,  and 
78w;  and  the  Investment  Company  Act. 
15  U.S.C.  80a-l  et  seq.,  particularly 
Sections  8  and  38(a).  15  U.S.C.  80a-« 
and  80a-37(a).  Regulation  M  is  adopted 
under  the  Securities  Act,  15  U.S.C.  77a 
et  seq.,  particularly  Sections  7, 17(a), 
19(a).  15  U.S.C.  77g,  77q(a),  and  77s(a); 
the  Exchange  Act.  15  U.S.C.  78a  et  seq., 
particularly  Sections  2.  3,  9(a).  10, 
llA(c).  12. 13. 14. 15(c).  15(g).  17(a), 
23(a),  and  30. 15  U.S.C.  78b.  78c.  78i(a). 
78j.  78k-l(c).  787,  78m.  78n.  78o(c). 
78o(g),  78q(a).  78w(a).  and  78dd-l;  and 
the  Investment  Company  Act.  15  U.S.C. 
80a-l  et  seq.,  particularly  Sections  23, 
30.  and  38. 15  U.S.C.  80a-23.  80a-29. 
and  80a-37. 

VI.  Correction  of  Publication 

Accordingly,  the  publication  on 
January  3,  1997  of  the  final  regulations, 
which  were  the  subject  of  FR  Doc.  No. 
97-1,  is  corrected  as  follows: 


$228,508    [Corractsdl 

1.  On  page  543,  in  the  first  column, 
in  §  228.508,  paragraph  (j),  on  the  sixth 
line,  the  phrase  "during  the  offering"  is 
corrected  to  read  "in  connection  with 
the  offering". 

S  229.506    [Correctad] 

2.  On  page  543.  in  the  second  column, 
in  §  229.508,  paragraph  (1),  on  the  sixth 
line,  the  phrase  "during  the  offering"  is 
corrected  to  read  "in  connection  vvrith 
the  offering". 

§239.37    [Amended] 

3.  Form  F-7  (referenced  in  §  239.37) 
is  amended  by  removing  the  phrase 
"Rules  10b-€.  lOb-7  and  lOb-8  under 
the  Exchange  Act"  from  General 
Instruction  III.A.  and  adding,  in  its 
place,  the  phrase  "Regulation  M  (17 
CFR  242.100  Um)ugh  242.105)". 

Note:  Form  F-7  does  not  appear  in  the 
Code  of  Federal  Regulations. 

5  239.38    [Amwided] 

4.  Form  F-8  (referenced  in  §  239.38) 
is  amended  by  removing  the  phrase 
"Rules  lOb-6.  lOb-7  and  lOh-13  imder 
the  Exchange  Act.  [See  Exchange  Act 
Release  No.  29355  (June  21.  1991) 
containing  exemptions  from  Rides  10b- 

6  and  10h--13.]"  from  General 
Instruction  V.A.  and  adding,  in  its 
place,  the  phrase  "Regulation  M  (17 
CFR  242.100  through  242.105)  and  Rule 
lOb-13  under  the  Exchange  Act  [See 
Exchange  Act  Release  No.  29355  (June 
21.  1991)  containing  an  exemption  fit)m 
Rule  lOb-13.]". 

Note:  Form  F-8  does  not  appear  in  the 
Code  of  Federal  Regulations. 

$239.39    [Amended] 

5.  Form  F-9  (referenced  in  §  239.39) 
is  amended  by  removing  the  phrase 
"Rules  lOb-6  and  lOb-7  under  the 
Exchange  Act"  from  General  Instruction 
m.A.  and  adding,  in  its  place,  the 
phrase  "Regulation  M  (17  CFR  242.100 
through  242.105)". 

Note:  Form  F-9  does  not  appear  in  the 
Code  of  Federal  Regulations. 

§239.40    [Amended] 

6.  Form  F-10  (referenced  in  §  239.40) 
is  amended  by  removing  the  phrase 
"Rules  lOb-6  and  lOb-7  under  the 
Exchange  Act"  from  General  Instruction 
III.A.  and  adding,  in  its  place,  the 
phrase  "Regidation  M  (17  CFR  242.100 
dm)ugh  242.105)". 

Note:  Form  F-10  does  not  appear  in  the 
Code  of  Federal  Regulations. 

$24ai0b-18    [Corrected] 

7.  On  page  543,  in  the  third  colunm, 
in  §  240.10b-18,  paragraph  (a)(3)(i).  the 
third  line  is  corrected  by  inserting  a 


comma  between  the  words  "chapter" 
and  "during"  and,  in  the  fifth  line,  the 
phrase  "common  stock,  or  during  a 
distribution"  is  corrected  to  read 
"common  stock  or  a  distribution". 

$240,136-4    [Corrected] 

8.  On  page  544.  in  the  first  column, 
in  §  240.13e-4,  instruction  19  is  revised 
to  read: 

Section  240.13e-4  is  amended  by 
removing  the  phrase  "an  issuer's  plan, 
as  that  term  is  defined  in  §  242.100  of 
Regulation  M"  frt)m  paragraph  (h)(5)(i) 
and  adding,  in  its  place,  the  phrase  "a 
plan  as  that  term  is  defined  in  §  242.100 
of  this  chapter". 

§242.100    [Corrected] 

9.  On  page  545,  in  the  second  column, 
in  the  sixth  paragraph,  the  15th  line  is 
corrected  by  inserting  the  phrase  "the 
source  of  the  shares  to  fund  the  plan," 
after  the  word  "period"  and  before  the 
phrase  "the  basis". 

10.  On  page  545.  in  the  second 
column,  in  die  sixth  paragraph,  the  16th 
line  is  corrected  by  inserting  a  comma 
after  the  word  "plan"  and  before  the 
word  "or". 

11.  On  page  545,  in  the  second 
column,  in  the  ninth  paragraph 
commencing  "Business  day",  the 
paragraph  is  revised  to  read  as  follows: 

"Business  day  refers  to  a  24  horn- 
period  determined  with  reference  to  the 
principal  market  for  the  securities  to  be 
distributed,  and  that  includes  a 
complete  trading  session  for  that 
market." 

$242,102    [Corrected] 

12.  On  page  547,  in  the  third  column, 
in  the  seventh  paragraph,  in  the  fifth 
line,  the  phrase  "paragraph  (b)(6)(i)"  is 
corrected  to  read  "paragraph  (b)(7)(i)". 

$242,104    [Corrected] 

13.  On  page  549,  in  the  first  column, 
in  paragraph  (j)(2)(i),  in  the  11th  line, 
the  phrase  "preceding  business  day"  is 
corrected  to  read  "most  recent  prior  day 
of  trading  in  the  principal  market". 

14.  On  page  550,  in  the  second 
column,  in  paragraph  (j)(2)(ii),  in  the 
fifth  line,  the  phrase  "paragraph  (j)(l)" 
is  corrected  to  read  "paragraph  (j)(2)(i)". 

By  the  Commission, 

Dated:  March  4, 1997. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

Note:  Appendix  A  to  the  Preamble  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A — ^Regulatory  Flexibility 
Act  Certification 

I.  Arthur  Levitt,  Chairman  of  the  Securities 
and  Exchange  Commission,  hereby  certify 
pursuant  to  5  U.S.C.  605(b)  that:  amendments 


to  Rule  100  under  Regulation  M,  Rule  104 
under  Regulation  M,  Rule  lOb-18  under  the 
Securities  Exchange  Act  of  1934  ("Exchange 
Act"),  Rule  13e-4  under  the  Exchange  Act, 
Item  508  under  Regulation  S-B,  Item  508 
under  Regulation  S-K,  and  Forms  F-7,  F-8, 
F-9,  and  F-10  under  the  Securities  Act  of 
1933  ("Securities  Act"),  when  promulgated,' 
will  not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities. 

The  amendments  noted  above  are  intended 
to  correct  mistakes  or  oversights  in  the 
drafting  of  Regulation  M  and  amendments  to 
related  rules  and  regulations.  They  are 
technical  changes  that  do  not  afCect  the 
application  of  the  rules  to  small  entities. 
Furthermore,  these  amendments  do  not  affect 
the  Final  Regulatory  Flexibility  Act  analysis 
prepared  in  conjunction  with  the  adoption  of 
Regulation  M  and  amendments  to  related 
rules,  available  in  Public  File  No.  S7-11-96. 

Dated:  March  4, 1997. 
Arthur  Levitt, 
Chairman. 
|FR  Doc.  97-5837  Filed  3-11-97;  8:45  am) 

BU.UNQ  cooE  aoio-ei-p 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  216 
RIN  3220-nAB22 

Eligibility  for  an  Annuity 

AGENCY:  Railroad  Retirement  Board. 
action:  Final  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  amends  its  regulations  to  add  the 
Siuface  Transportation  Board  to  the  Ust 
of  entities  for  which  employment  will 
not  break  a  "current  connection"  with 
the  railroad  industry  which  is  necessary 
for  the  payment  of  occupational 
disabihty  annuities  and  survivor 
annuities  under  the  Railroad  Retirement 
Act. 

EFFECTIVE  DATE:  March  12, 1997. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Thomas  W.  Sadler,  Senior  Attorney, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611 
(312)  751-4513,  TDD  (312)  751-4701.    • 
SUPPLEMENTARY  INFORMATION:  PubUc 
Law  104-88,  the  ICC  Termination  Act  of 
1995, 109  Stat.  803.  aboUshed  the 
Interstate  Commerce  Commission  and 
transferred  many  of  the  functions  of  that 
agency  to  a  new  entity,  the  Surface 
Transportation  Board,  within  the 
Department  of  Transportation.  Section 
323  of  that  Act  amended  section  l(o)  of 
the  Raifroad  Retirement  Act  (45  U.S.C. 
231(o))  to  add  the  Surface 
Transportation  Board  as  an  entity  for 
whom  a  former  railroad  worker  may 
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work  and  not  break  his  or  her  current 
connection  with  the  railroad  industry. 
The  Railroad  Retirement  Act  requires 
that  an  employee  have  a  current 
connection  under  the  RRA  for 
entiUement  to  certain  benehts. 
including  an  occupational  disability 
annuity,  a  supplemental  annuity,  and 
survivor  benefits.  The  Board  proposes  to 
amend  §  216.16  of  its  regulations  in 
order  to  add  the  Surface  Transportation 
Board  to  the  list  of  non-railroad  work 
that  will  not  break  a  current  connection. 
It  has  been  determined  that  this  is  not 
a  significant  regulatory  action  for 
purposes  of  Executive  Order  12866; 
therefore,  no  regulatory  impact  analysis 
is  required.  There  are  no  information 
collections  associated  with  this  rule. 
Because  the  rule  simply  reflects  a 
nomenclature  change,  the  Board 
dispensed  with  the  publication  of  a 
proposed  rule. 

List  of  Subjects  in  20  CFR  Part  216 

Railroad  employees.  Railroad 
retirement.  Railroads. 

For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  II,  part  216, 
subpart  B,  is  amended  as  follows: 

PART  216— EUGIBILITY  FOR  AN 
ANNUITY 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  23lL 

2.  Section  216.16  is  amended  by 
removing  the  "or"  at  the  end  of 
paragraph  (b)(5)(iv),  by  adding  "or"  to 
the  end  of  paragraph  (b)(5)(v),  and  by 
adding  paragraph  (b)(5)(v)(i)  to  read  as 
follows: 

f  216.16    What  Is  rogular  non-railroad 
amptoyment 

•  •        •        •        • 

(5)  •  •  • 

(vHi)  Surface  Transportation  Board. 

•  •         •         *        • 

Dated:  March  4, 1997. 
Beatrice  Ezenki, 

Secretary  to  the  Board. 

|FR  Doc.  97-6142  Filed  3-11-97;  8:45  am) 

StLUNG  COOE  7906-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  45 
RIN1076-AO16 

Special  Education 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 


ACTION:  Final  rule. 


SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  eliminating  25  CFR  Part  45— 
Special  Education  as  mandated  by 
Executive  Order  12866  to  streamline  the 
regulatory  process  and  enhance  the 
planning  and  coordination  of  new  and 
existing  regulations. 
EFFECTIVE  DATE:  April  11.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kermeth  Whitehom  at  (202)  208-3559, 
or  Jim  Martin  at  (202)  208-3550  Bureau 
of  Indian  Affairs,  Office  of  Indian 
Education  Programs,  MS-3512-MIB, 
OIE-23, 1849  C  Street  NVJ,  Washington, 
DC  20240. 

SUPPLEMENTARY  INFORMATION:  On  July  2, 
1996,  at  61  FR  34393,  the  Bureau  of 
Indian  Affairs  published  a  proposed 
rule  to  eliminate  25  CFR  Part  45 — 
Special  Education.  This  rule  is  no 
longer  necessary,  as  it  is  repetitive  of  34 
CFR  Chapter  HI,  Parts  300—399.  and  the 
Bureau  of  Indian  Affairs  has  an 
agreement  with  the  Department  of 
Education  to  use  those  regulations. 
Tribes  have  been  notified  through  the 
BIA  consultation  meetings  and  by  the 
publication  of  the  proposed  rule.  There 
have  been  no  objections  to  this 
elimination.  The  authority  to  issue  rules 
is  vested  in  the  Secretary  of  the  Interior 
by  5  U.S.C.  301  and  sections  463  and 
465  of  die  Revised  Statutes,  25  U.S.C.  2 
and  9. 

ExecutiTe  Order  12988 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget 
(OMB)  that  these  proposed  regulations 
meet  the  applicable  standards  provided 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

ExecutiTe  Order  12866 

This  rule  is  not  a  significant 
regidatory  action  under  Executive  order 
12866  and  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Regulatory  Flexibility  Act 

This  nde  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities  under  the 
Regidatory  Flexibility  Act. 

Executive  Order  12630 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
"takings"  implications.  The  rule  does 
not  pertain  to  "taking"  of  private 
property  interests,  nor  does  it  affect 
private  property. 

Executive  Order  12612 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
Federalism  effects  because  it  pertains 


solely  to  Federal-tribal  relations  and 
will  not  interfere  with  the  roles,  rights 
and  responsibilities  of  states. 


NEPA  Statement 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  is  required 
under  the  National  Environmental 
Policy  Act  of  1969. 

Unfunded  Mandates  Act  of  1995 

This  nde  imposes  no  unfunded 
mandates  on  any  governmental  or 
private  entity  and  is  in  compliance  wdth 
the  provisions  of  the  Unfunded 
Mandates  Act  of  1995. 

Paperwork  Reduction  Act  of  1995 

This  rule  has  been  examined  under 
the  Paperwork  Reduction  Act  of  1995 
and  has  been  found  to  contain  no 
information  collection  requirements. 

List  of  Subjects  in  25  CFR  Fart  45 

Education  of  individuals  with 
disabilities,  Special  education. 

PART  45^REMOVED] 

Under  the  authority  of  Executive 
Order  12866  and  for  the  reasons  stated 
above,  part  45  is  removed  from  Chapter 
1  of  Tide  25  of  the  United  States  Code 
of  Federal  Regualtions. 

Dated:  March  4, 1997. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  97-6218  Filed  3-11-97;  8:45  am] 
BNJJNO  COOE  4310-tt2-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[108699] 

RIN  1546-AV06 

Credit  for  Employer  Social  Security 
Taxes  Paid  on  Employee  Tips; 
Correction 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

.ACTION:  Correction  to  the  removal  of 
temporary  regulations. 

SUMMARY:  This  dociunent  contains  a 
correction  to  the  removal  of  temporary 
regulations  (TD  8699)  which  were 
published  in  the  Federal  Register  on 
Friday,  December  20, 1996  (61  FR 
67212).  That  publication  removes  the 
temporary  regtdations  pertaining  to  the 
credit  for  employer  FICA  taxes  paid 


with  respect  to  certain  tips  received  by 
employees  of  food  or  beverage 
establishments. 

EFFECTIVE  DATE:  December  20, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
M.  Casey,  (202)  622-6060  (not  a  toll-&«e 
niunber). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  removal  of  temporary  regulations 
that  is  subject  to  this  correction  is  luider 
section  45B  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  removal  of 
temporary  regulations  (TD  8699) 
contains  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
removal  of  temporary  regulations  (TD 
8699)  which  is  the  subject  of  FR  Doc. 
96-32249  is  corrected  as  follows: 

On  page  67212,  column  3,  in  the 
heading,  die  RIN  "RIN  1545-AS19"  is 
corrected  to  read  "RIN  1545-AV06". 
Cjrnthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

(FR  Doc.  97-6067  Filed  3-11-97;  8:45  am) 
BIUMG  CODE  4830-01-U 


DEPARTMENT  OF  DEFENSE 

N 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  international  Regulations  for 
Preventing  Collisions  at  Sea,  1972 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
Genera]  (Admiralty)  of  the  Navy  has 
determined  that  USS  MOUNT 
WHITNEY  (LCC  20)  is  a  vessel  of  die 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  certain  provisions  of  the  72 
COLREGS  without  interfering  with  its 
special  functions  as  a  naval  ship.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where-72  COLREGS 
apply. 

EFFECTIVE  DATE:  January  29,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  Pixa,  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department. 
200  Stovall  Street,  Alexandria,  Virginia, 
22332-2400,  Telephone  Number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pvusuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This  ' 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
MOUNT  WHITNEY  (LCC  20)  is  a  vessel 

Table  Five 


of  the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS:  Annex  I, 
section  3(a),  pertaining  to  the  location  of 
the  foreward  masthead  light  in  the 
forward  quarter  of  the  ship;  and  the 
horizontal  distance  between  the  forward 
and  after  masthead  lights,  without 
interfering  with  its  special  functions  as 
an  amphibious  command  vessel.  The 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
also  certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  die  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel,  in  a 
manner  differentiy  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Sul^ts  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— {AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Antfaority:  33  U.S.C.  1605. 

2.  Table  Five  of  §  706.2  is  amended  by 
revising  the  entry  for  the  USS  MOUNT 
WHITNEY  to  read  as  follows: 

§706.2    Certmcations  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Vessel 


Numt)er 


Masthead 
lights  not 

over  all 
other  lights 

and  ob- 
structions. 

annex  I, 

sec.  2(f) 


Fon*«rd 
mas^ead 
Itaht  not  in 

quarter  of 
ship,  annex 
I,  sec.  3(a) 


After  mast- 
head Hght 
less  than  ^Ai 

ship's 

length  aft  of 

fonward 

masthead 

light,  annex 

I,  sec.  3(a) 


Percentage 

horizontal 

separation 

attained 


USS  MOUMT  WHITNEY LCC  20 


N/A 


N/A 


84 


11326      Federal  Register  /  Vol.  62,  No.  48  /  Wednesday,  March  12,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62.  No.  48  /  Wednesday,  March  12,  1997  /  Rules  and  Regulations     11327 


Approved: 
R.R.Pixa, 

Captain.  JAGC,  U.S.  Navy.  Deputy 
Assistant  Judge  Advocate  General 
(Admiralty). 

IDated:  January  29. 1997. 
[FR  Doc.  97-6221  Filed  3-11-97;  8:45  ami 
■HJJNQ  CODE  3S10-FF-P 


32  CFR  Part  706 

Certifications  and  Exemptions  Under 
ttie  international  Regulations  for 
Preventing  Collisions  at  Sea,  1972 
Amendment 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certiRcations  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  CX3LREGS).  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  BATAAN  (LHD  5) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  fully  comply  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  ship.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
EFFECTIVE  DATE:  January  29, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  Pixa.  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate,  General,  Navy  Department, 


200  Stovall  Street,  Alexandria,  Virginia, 
22332-2400,  Telephone  Number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
BATAAN  (LHD  5)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS:  Rule  21(a), 
pertaining  to  the  location  of  the 
masthead  lights  over  the  fore  and  aft 
centerline  of  the  ship;  Annex  I,  section 
2  (g),  pertaining  to  the  distance  of  the 
sidelights  above  the  hull;  Annex  I, 
section  3(a),  petaining  to  the  location  of 
the  foreward  masthead  light  in  the 
forward  quarter  of  the  ship;  and  the 
horizontal  distance  between  the  forward 
and  after  masthead  lights;  and  Annex  I, 
section  3  (b),  pertaining  to  the 
positioning  of  the  sidelights  in 
relationship  to  the  forward  masthead 
light,  without  interfering  with  its  special 
functions  as  an  amphibious  assault  ship. 
The  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
also  certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 

Table  Two 


701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

2.  Table  Two  of  §  706.2  is  amended  by 
adding  the  entry  for  USS  BATAAN 
following  the  entry  for  USS  BOXER: 

§  706.2  Certifications  of  the  Secretary 
of  the  Navy  under  Executive  Order 
11964  and  33  U.S.C.  1605. 
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3.  Table  Five  of  §  706.2  is  amended  by 
adding  the  entry  for  USS  BATAAN 
following  the  entry  for  USS  Boxer 

f  706.2    Certifications  of  the  S«cr«tary  of 
the  Navy  under  Exacutiv*  Order  1 1964  and 
33  U.S.C.  1606. 
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Approved: 
R.R.Pixa, 

Captain,  JAGC,  U.S.  Navy,  Deputy  Assistant 
Judge  Advocate  General  (Admiralty). 

Dated:  January  29, 1997. 
[FR  Doc.  97-6220  Filed  3-11-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PL136-1a:  FRL-S660-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protecticm 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  approves  Illinois' 
May  5, 1995.  May  26, 1995,  and  May  31, 
1995,  submittal  of  miscellaneous 
amendments  to  Illinois"  Volatile 
Organic  Material  (VOM)  Reasonably 
Available  Control  Technology  (RACT) 
rules  as  requested  revisions  to  Illinois' 
State  Implementation  Plan  (SIP)  for 
ozone.  VOM,  as  defined  by  the  State  of 
Illinois,  is  identical  to  "volatile  organic 
compounds"  (VOC),  as  defined  by  EPA. 
These  amendments  make  certain 
clarifications  to  the  State's  VOM  RACT 
rules,  and  includes  an  exemption  of 
certain  polyethylene  foam  packaging 
operations  from  these  rules.  In  this 
action,  EPA  is  approving  the  requested 
SIP  revision  through  a  "direct  filial" 
rulemaking;  the  rationale  for  this 
approval  is  set  forth  below.  Elsewhere 
in  this  Federal  Register,  EPA  is 
proposing  approval  and  soliciting 
comment  on  this  direct  final  acti(Hi;  if 


adverse  comments  are  received,  EPA 
will  withdraw  the  direct  final 
rulemaking  and  address  the  comments 
received  in  a  new  final  rule;  otherwise, 
no  further  rulemaking  will  occur  on  this 
requested  SIP  revision. 
DATES:  This  action  will  be  effective  May 
12, 1997  unless  adverse  conmients  not 
previously  addressed  by  the  State  or 
EPA  are  received  by  April  11, 1997.  If 
the  effective  date  of  this  action  is 
delayed  due  to  adverse  comments, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  ^ould 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604. 

Copies  of  the  Illinois  submittal  are 
available  for  public  review  during 
normal  business  hours,  between  8:00 
a.m.  and  4:30  p.m..  at  the  above  address. 

A  copy  of  this  SIP  revision  is  also 
available  for  inspection  at:  Office  of  Air 
and  Radiation  (OAR),  Docket  and 
Information  Center  (Air  Docket  6102), 
Room  1500,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460.   . 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Oiicago,  Illinois.  60604. 
Telephone:  (312)  886-6082. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  9, 1994  and  October 
21. 1996  (59  FR  at  46562  and  61  FR  at 
54556),  the  EPA  approved  VOM 


reasonably  available  control  technology 
(RACT)  rules  under  35  Illinois 
Administrative  Code  (lAC)  parts  218 
and  219.  Part  218  covers  the  Chicago 
ozone  nonattainment  area  (Cook, 
DuPage,  Kane,  Lake,  McHenry,  Will 
Coimties  and  Aux  Sable  and  Goose  Lake 
Townships  in  Grundy  County  and 
Oswego  Township  Ln  Kendall  Coimty), 
while  part  219  covers  the  Metro-East 
ozone  nonattainment  area  (Madison, 
Monroe,  and  St.  Clair  Coimties).  These 
rules  were  submitted  by  Illinois  in  order 
to  comply  with  the  RACT  "fix-up"  and 
"catch-up"  requirements  under  sections 
182(a)(2)(A)  and  182(b)(2)  of  the  Clean 
Air  Act  (Act). 

On  September  12, 1994,  and  October 
27, 1994,  the  Illinois  Environmental 
Protection  Agency  (lEPA)  filed  proposed 
amendments  to  parts  218  and  219  With 
the  Illinois  Pollution  Control  Board 
(Board).  These  amendments  were 
proposed  in  order  to  clarify  certain 
applicability  provisions,  control 
requirements,  and  compUance  dates 
contained  within  these  rules.  Also 
included  in  these  proposed 
amendments  was  an  exemption  for  ' 

certain  polyethylene  foam  packaging 
operations  from  the  rules"  RACT 
requirements.  Public  hearings  on  the 
proposed  amendments  were  held  on 
November  4,  December  2,  December  15, 
December  16, 1994,  and  January  9, 1995, 
in  Chicago,  Illinois.  On  April  20, 1995, 
the  Board  adopted  Final  Opinions  and 
Orders  for  the  proposed  amendments. 
The  amendments  became  effective  on 
May  9, 1995.  and  were  pubhshed  in  the 
Illinois  Register  on  May  19, 1995.  The 
lEPA  formally  submitted  the 
amendments  to  EPA  in  two  submittals 
dated  May  5, 1995.  as  a  revision  to  the 
Illinois  SIP  for  ozone:  supplemental 
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submittals  were  submitted  on  May  26, 
1995.  and  May  31,  1995. 

n.  state  Submittal 

A  summary  of  the  rule  amendments 
contained  in  the  State's  requested  SIP 
revision  follows.  Where  the  same 
change  has  been  made  in  l>oth  Part  218 
and  Part  219.  the  change  to  both  parts 
is  discussed  together. 

Section  218.106 

Section  218.106(e)  affects  coating 
operations  on  electromotive  diesels  in 
Cook  County.  Illinois,  by  extending  the 
compliance  date  for  meeting  coating 
VOM  content  limits  specified  in 
sections  218.204(m)  (2)  and  (3)  to  March 
25, 1995.  Illinois  has  submitted  this 
amendment  to  make  its  rules  consistent 
with  a  Chicago  Federal  Implementation 
Plan  (FIP)  revision  for  General  Motors 
Corporation's  Electromotive  Division 
located  in  Cook  County,  Illinois 
promulgated  on  March  24,  1994  (59  FR 
14110). 

Sections  218.480  and  219.480 

These  amendments  affect  RACT  rules 
under  subpart  T  covering 
pharmaceutical  manufactiuing  in  the 
Chicago  and  Metro  East  ozone 
nonattainment  areas.  Sections  218/ 
219.480(1}  have  been  added  to  provide 
that  equipment  and  operations  emitting 
VOM  at  a  source  subject  to  the 
applicability  provisions  for 
pharmaceutical  manufactiuing  under 
sections  218/219  (a)  or  (c),  and  are  used 
to  produce  pharmaceutical  products  or 
a  pharmaceutical-like  product  such  as  a 
hormone,  enzyme,  or  antibiotic,  shall  be 
deemed  to  be  engaged  in  the 
manufactiue  of  pharmaceuticals  for 
purposes  of  this  Subpart. 

Tnese  amendments  clarify  that 
equipment  and  processes  which  are 
already  subject  to  the  VOM  RACT 
requirements  for  pharmaceutical 
manufactiuing  under  subpart  T  are  not 
additionally  subject  to  subpart  RR,  the 
requirements  for  miscellaneous  organic 
chemical  manufacturing  processes, 
when  manufactiuing  a  pharmaceutical- 
like product  such  as  a  hormone, 
enzyme,  or  antibiotic. 

Section  218.686 

This  amendment  affects  aerosol  can 
filling  lines  in  the  Chicago  ozone 
nonattainment  area.  Section 
218.686(a)(2)(B)  is  revised  to  clarify  that 
a  source  only  needs  to  demonstrate  its 
inability  to  use  the  through-the-valve 
filling  method  for  a  particular  product 
by  meeting  any  one  of  the  three  factors 
listed,  rather  than  all  three.  The 
previous  language  incorrectiy  used  the 
word  "and."  instead  of  "or,"  which 


inadvertenUy  required  the  source  to 
meet  all  three  factors  instead  of  just  one. 

Section  218.966 

Section  218.966(c)  specifies  control 
practices  of  components  leaking  VOM  at 
Miscellaneous  Organic  Chemical 
Manufacturing  Plants  in  the  Chicago 
ozone  subject  to  Part  218,  Subpart  RR. 
A  compliance  date  of  March  15, 1995, 
has  been  added  to  this  subsection 
because  Illinois  inadvertenUy  omitted 
this  compliance  date  when  this 
subsection  was  first  adopted. 

Sections  218.980  and  Sections  219.980 

Part  218/219,  subpart  TT  contains 
non-Control  Techniques  Guidelines 
(CTG)  RACT  requirements  for  various 
sources  which  do  not  fall  under  any 
subpart  of  the  rules.  Sections  218/ 
219.980(f),  have  been  revised  to  add 
polyethylene  foam  packaging  operations 
to  the  list  of  units  exempted  &om  the 
control  requirements  under  subpart  TT. 
This  ej^mption  would  affect  only  one 
source.  Freeflow  Packaging  (Freeflow), 
located  in  the  Chicago  ozone 
nonattainment  area.  Freeflow 
manufactures  polyethylene  foam  sheets 
that  are  used  as  a  wrapping  to  prevent 
marring  and  scratching  during  shipment 
of  electronic  equipment  and  cabinets. 
VOM  emissions  from  this  operation 
come  mainly  from  the  blowing  agent, 
isobutane,  which  is  used  to  expand 
polymeric  resin  to  form  the  sheets. 
Without  this  exemption.  Freeflow 
would  be  required  under  sections  218/ 
219.986  to  use  either  an  emission 
capture  and  control  techniques  that 
achieve  an  overall  reduction  in 
uncontrolled  VOC  emissions  of  at  least 
81  percent  from  each  emission  unit,  or 
comply  with  an  equivalent  alternative 
control  plan  which  has  been  approved 
by  lEPA  and  EPA  in  a  federally 
■  enforceable  permit  or  as  a  SIP  revision. 

In  support  of  the  rule  exemption, 
Illinois  submitted  a  November  25, 1996, 
RACT  analysis  which  indicated  that 
Freeflow's  estimated  control  cost  to 
comply  with  the  regulation.  $10,260  to 
$11,370  per  ton  of  VOM  emissions 
destroyed,  is  economically  unreasonable 
for  this  particular  source.  To  further 
support  the  exemption,  Illinois 
investigated  other  state  RACT 
regulations  which  covered  polyethylene 
foam  packaging.  Two  California 
regulations  were  identified:  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  (SrVUAPCD)  Rule  4682.  and 
South  Coast  Air  Quality  Management 
Distiict  (SCAQMD)  Rule  1175.  Illinois 
found  that  there  were  five  polyethylene 
foam  packaging  operations  covered 
under  SJVUAPCD  Rule  4682.  These  five 
sources,  however,  do  not  manufacture 


foam  sheets  such  as  Freeflow,  and 
therefore  utilize  a  different  operation, 
which  involves  the  extrusion  of 
pelletized  resin  using  steam  or  heat  to 
form  the  final  product  without  the  need 
to  employ  VOM  containing  blowing 
agents.  As  for  SCAQMD  Rule  1175,  no 
affected  polyethylene  foam  packaging 
operations  were  identified  by  SCAQMD 
during  the  rulemaking  process. 
Therefore,  Illinois  could  not  find  any 
polyethylene  foam  packaging  operation 
similar  to  Freeflow's  operation  which  is 
subject  to  RACT  regulations.  Because 
Illinois  has  found  Aat  RACT  control  to 
be  economically  unreasonable  for 
Freeflow's  polyethylene  foam  packaging 
operation,  and  that  Freeflow's  particular 
type  of  operation  is  not  covered  under 
RACT  in  other  states,  Illinois  is 
requesting  that  EPA  approve  the 
addition  of  polyethylene  foam 
packaging  operations  to  the  list  of 
operations  exempted  from  control  under 
subpart  TT. 

m.  Review  of  Submittal 

The  EPA  finds  that  the  amendments 
contained  in  35  LAC  sections  218.106, 
218.480,  218.686.  218.966.  and  219.480 
are  acceptable  clarifications  to  Illinois" 
existing  VOM  RACT  rules  and  represent 
no  deviation  from  RACT.  EPA  also  finds 
that  the  RACT  exemption  for 
polyethylene  foam  packaging  operations 
contained  in  sections  218.980(fi  and 
219.980(f)  is  adequately  justified  by 
Illinois.  EPA.  therefore,  approves  these 
amendments  as  a  revision  to  the  Illinois 
SIP  for  ozone. 

IV.  Rulemaking  Action 

The  EPA  approves  Illinois'  May  5, 
1995,  May  26,  1995  and  May  31, 1995, 
submittals  requesting  revisions  to  the 
Illinois  SIP  for  ozone.  These  revisions 
include  35  lAC  sections  218.106, 
218.480.  218.686.  218.966.  218.980. 
219.480.  and  219.980. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  May  12.  1997 
unless,  by  April  11.  1997.  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  rulemaking  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 


EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  May  12, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  section  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibilify  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA.,  427 
U.S.  246.  256-66  (1976):  42  U.S.C. 
7410(a)(2). 


C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(l)(A}  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  N^y  12, 1997.  FiUng  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  S^:tion 
307(b)(2)). 

List  of  Sul^ects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference,  Ozone,  and 
Volatile  organic  compounds. 

Dated:  November  27, 1996. 
VaUas  V.  Adamkos, 
Reffonal  Administrator. 

Part  52,  chapter  I,  tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authorify  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


Sut>part  O— Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(123)  to  read  as 
follows: 

152.720    Identification  of  plan. 

(c)  *  •  * 

(123)  On  May  5, 1995,  May  26, 1995, 
and  May  31, 1995,  the  State  of  Illinois 
submitted  miscellaneous  revisions  to  its 
Volatile  Organic  Material  (VOM) 
Reasonably  Available  Control 
Technology  (RACT)  rules  contained  in 
35  Illinois  Administrative  Code  Part 
218:  Organic  Material  Emission 
Standards  and  Limitations  for  the 
Chicago  Area,  and  Part  219:  Organic 
Material  Emission  Standards  and 
Limitations  for  the  Metro  East  Area. 
These  amendments  clarify  certain 
appUcabilify  provisions,  control 
requirements,  and  compliance  dates 
contained  within  these  regulations.  Also 
included  in  these  amendments  is  an 
exemption  for  certain  polyethylene 
foam  packaging  operations  from  VOM 
RACT  requirements. 

(i)  Incorporation  by  reference.  Illinois 
Administrative  Code,  Tide  35: 
Environmental  Protection,  Subtitie  B: 
Air  Pollution,  Chapter  I:  Pollution 
Control  Board,  Subchapter  c:  Emission 
Standards  and  Limitations  for 
Stationary  Sources. 

(A)  Part  218:  Organic  Material 
Emission  Standards  and  Limitations  for 
the  Chicago  Area,  Subpart  A:  General 
Provisions,  Section  218.106:  Subpart  T: 
Pharmaceutical  Manufacturing.  Section 
218.480;  Subpart  DD:  Aerosol  Can 
Filling,  Section  218.686;  Subpart  RR: 
Miscellaneous  Organic  Chemical 
Process,  Section  218.966;  Subpart  TT: 
Other  Emission  Units,  Section  218.980. 
Amended  at  19  111.  Reg.  6848;  efiiactive 
May  9,  1995. 

(B)  Part  219:  Organic  Material 
Emission  Standards  and  Limitations  for 
the  Metro  East  Area.  Subpart  T: 
Pharmaceutical  Manufacturing,  Section 
219.480;  Subpart  TT:  Other  Emission 
Units,  Section  219.980.  Amended  at  19 
m.  Reg.  6958,  effective  May  9, 1995. 

[FR  Doc.  97-6076  Filed  3-11-97;  8:45  am) 
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40  CFR  Part  52 

[DE027-1004a.  OE020-10O4«  FRL-6679^ 

Approval  and  Promulgation  of  Air 
Quality  Intplamentation  Plans;  State  of 
Delaware:  Open  Burning  and  Non-CTG 
RACT  Regulations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 
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summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Delaweu«.  This 
revision  consists  of  two  control 
measures  to  reduce  volatile  organic 
compound  (VOC)  emissions.  The 
intended  effect  of  this  action  is  to 
approve  these  two  control  measures 
which  are  creditable  towards  Delaware's 
15  Percent  Rate  of  Progress  Plan  (RPP). 
This  action  is  being  taken  under  section 
110  of  the  Clean  Air  Act. 
DATES:  This  action  is  effective  May  12. 
1997  unless  notice  is  received  on  or 
before  April  11,  1997  that  adverse  or 
critical  comments  will  be  submitted.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold,  Chief.  Ozone/CO  & 
Mobile  Sources  Section.  Mailcode 
3AT21.  Enviromnental  Protection 
Agency.  Region  IE.  841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air.  Radiation,  and  Toxics 
Division,  Environmental  Protection 
Agency,  Region  III.  841  Chestnut 
Building,  Philadelphia.  Pennsylvania 
19107;  Delaware  Department  of  Natural 
Resources  k  Ejivironmental  Control.  89 
Kings  Highway.  P.O.  Box  1401.  Dover. 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto.  (215)  566-2182,  at  the  EPA 
Region  III  office,  or  via  e-mail  at 
quinto.rose^epamail.  epa.gov.  While 
information  may  be  requested  via  e- 
mail.  comments  must  be  submitted  in 
writing  to  the  above  Region  III  address. 
SUPPLEMENTARY  INFORMATION:  On 
February  17,  1995,  the  Delaware 
Department  of  Natural  Resources  & 
Environmental  Control  (DNREC) 
submitted  revisions  to  its  State 
Implementation  Plan  (SIP)  for  Delaware. 
One  of  those  revisions  pertains  to  the 
15%  Rate  of  Progress  Plan  (RPP)  for  the 
State  of  E)elaware.  The  other  revision  is 
Delaware  Regulation  13 — Open  Burning, 
which  is  one  of  the  control  measures  to 
achieve  the  15%  reduction.  Included  in 
this  latter  revision  are  definitions 
pertaining  to  the  open  burning 
regulation,  as  well  as  additions  and 
deletions  firom  Delaware  Regulation  1 . 
Definitions  and  Administrative 
Principles.  The  definitions  are  for 
ceremonial  fires,  conservation  practices, 
open  burning,  prescribed  burning, 
rubbish,  silviculture,  and  trade  waste. 
The  15%  Rate  of  Progress  Plan,  itself, 
which  was  submitted  on  February  17, 
1995  is  the  subject  of  a  separate 
rulemaking. 


On  January  20,  1994.  Delaware 
submitted  a  revision  to  Regulation  24, 
section  43,  Other  Facilities  that  Emit 
Volatile  Organic  Compounds  (VOCs). 
This  section  number  was  changed  to 
section  50  on  July  28,  1995  (60  FR 
38712).  A  direct  final  approval  was 
published  for  the  Delaware  VOC 
regulation  on  May  3,  1995  (60  FR 
21707),  excluding  the  Non-Control 
Technique  Guideline  (Non-CTG)  RACT 
part:  sections  50(a)(5)  and  50(b)(3). 
These  sections  pertain  to  control 
requirements  on  wood  furniture 
coatings,  industrial  wastewater,  and 
shipbuilding  and  repair;  and  submitting 
an  alternative  control  plan.  This  Non- 
CTG  RACT  regulation  is  one  of  the 
control  measures  for  the  15%  RPP. 

Background 

Section  182(b)(1)  of  the  Clean  Air  Act 
as  amended  in  1990  (CAAA),  requires 
ozone  nonattainment  areas  with 
classifications  of  moderate  and  above  to 
develop  plans  to  reduce  area-wide 
volatile  organic  compoiuid  (VOC) 
emissions  by  15%  from  a  1990  baseline. 
The  plans  were  to  be  submitted  by 
November  15,  1993  and  the  reductions 
were  to  be  achieved  within  6  years  of 
enactment  or  November  15,  1996.  The 
VOC  reductions  achieved  by  Delaware 
Regulation  13 — Open  Burning  and 
Delaware  Regulation  24,  Section  50 — 
Non-CTG  RACT  are  creditable  toward 
the  15%  plan. 

Non-CTG  RACT 

Section  50  of  Delaware  Air  Regulation 
24  is  entitled.  Other  Facilities  that  Emit 
Volatile  Organic  Compounds.  This 
section  is  also  called  the  Non-CTG 
RACT  regulation  since  it  applies  to  any 
facility  that  emits  VOCs  and  is  not 
otherwise  subject  to  any  other  federally 
approved  RACT  regulation  of  the 
Delaware  SIP  that  was  developed 
pursuant  to  a  CTG.  The  CAAA  requires 
the  implementation  of  RACT  for  all 
major  stationary  sources  of  VOCs  not 
otherwise  covered  by  a  CTG.  For  severe 
nonattainment  areas  including  Kent  and 
New  Castle  Counties,  the  CAAA  defines 
a  major  stationary  source  as  any 
stationary  source,  or  group  of  sources 
located  within  a  contiguous  area  and 
under  common  control,  that  emits  or 
has  the  potential  to  emit  at  least  25  tons 
per  year  (tpy)  of  VOCs.  Prior  to  the 
passage  of  the  CAAA,  non-CTG  RACT 
was  required  in  New  Castle  county  for 
stationary  sources  for  which  there  was 
not  a  CTG,  and  which  had  the  potential 
to  emit  100  tpy  or  more  of  VOCs  from 
all  non-CTG  processes.  There  was  no 
requirement  for  non-CTG  RACT  in  Kent 
County  prior  to  the  CAAA.  Therefore, 
all  VOC  emissions  reductions  frtim  non- 


CTG  RACT  in  Kent  County  are 
creditable  toward  the  15%  reduction 
requirement.  However,  reductions  from 
non-CTG  RACT  in  New  Castle  County 
are  only  creditable  for  sources  that  emit 
or  have  the  potential  to  emit  between  25 
and  100  tpy  of  VOCs  from  processes  not 
covered  by  a  CTG.  Delaware  adopted  its 
non-CTG  RACT  regulation  in  January 

1993.  Any  facility  located  in  Kent  or 
New  Castle  County  is  subject  to  the 
regulation  if  it  has  sources  not  regulated 
by  a  CTG  that  as  a  group  have  the 
potential  to  emit  VOC  emissions  of  25 
tons  or  more  per  year.  The  regulation 
requires  overall  VOC  emission 
reduction  from  affected  sources  at  a 
facility  of  at  least  81  percent  by  weight. 
This  reduction  can  be  achieved  through 
the  use  of  capture  and  control 
techniques  or  other  methods  as 
appropriate.  Facilities  may  also  comply 
with  section  50  by  submitting  an 
alternative  plan.  These  alternative  plans 
must  be  approved  by  EPA  as  source- 
specific  SIP  revisions. 

Open  Burning 

A  revision  to  Delaware  Air  Regulation 
13 — Open  Burning,  was  adopted  in  the 
autvunn  of  1994.  New  regulatory 
requirements  prohibit  open  burning  and 
prescribed  burning  in  Kent  and  New 
Castle  Counties  during  the  peak  ozone 
season,  June  1  through  August  31. 
Regulatory  requirements  also  prohibit 
the  disposal  of  refuse  by  open  burning, 
open  burning  in  the  conduct  of  a  salvage 
operation,  and  open  biuning  of  fallen 
leaves. 

EPA's  review  of  this  material 
indicates  that  the  two  control  measures 
mentioned  are  approvable,  and  their 
reductions  creditable  toward  the  15% 
RPP.  EPA  is  approving  the  Delaware  SIP 
revisions  for  the  two  control  measures 
for  the  15%  RPP:  Open  Burning  and 
Non-CTG  RACT,  which  were  submitted 
on  February  17, 1995  and  January  20, 

1994,  respectively. 

EPA  has  determined  that  the 
submittals  made  by  the  State  of 
Delaware  satisfy  the  relevant 
requirements  of  the  CAAA.  EPA's 
detailed  review  of  Delaware's  Open 
Burning  and  Non-CTG  Regulations  are 
contained  in  a  Technical  Support 
Dociunent  (TSD)  which  is  available, 
upon  request,  from  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section  of 
this  document. 

EPA  is  approving  these  SIP  revisions 
without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
amenchnents  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revisions  should 


adverse  or  critical  comments  be  filed. 
This  action  will  become  effective  May 
12,  1997  unless,  by  April  11, 1997, 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  May  12.  1997. 

Final  Action 

EPA  is  approving  the  Delaware 
Regulation  13 — Open  Burning  and 
Regulation  24 — sections  50(a)(5)  and 
50Q))(3)— Non-CTG  RACT. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  bom  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  popidations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 


do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Qean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2}. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  p  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantiy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  bom  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 


E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAAA, 
petitions  for  judicial  review  of  this 
action  to  approve  revisions  to  the 
Delaware  SfP  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  12, 1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
regarding  the  Delaware  Open  Burning 
and  Non-CTG  RACT  SIP  revisions  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
{b){2).) 

List  of  Solqects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  10, 1997. 
W.T.  Wisniewski. 
Acting  Regional  Administrator,  Region  m. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Anthority:  42  U.S.C  7401-7671q. 

Subpart  i — Delaware 

2.  Section  52.420  is  amended  by 
adding  paragraphs  (c)(48)  and  (c)(49)  to 
read  as  follows: 

$52,420    IdentHication  o(  plan. 

•        •        •        •        • 

(c)  *   •   * 

(48)  Revisions  to  the  Delaware  State 
Implementation  Plan  submitted  on 
January  20,  1994  by  the  Delaware 
Departinent  of  Natural  Resources  & 
Enviroimiental  Control: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  January  20, 1994  frtjm  the 
Delaware  Department  of  Natural 
Resources  &  Environmental  Control 
transmitting  Regulation  24 — Control  of 
Volatile  Organic  Compound 
Emissions — Sections  50(a)(5)  and 
50(b)(3),  effective  November  24,  1993. 

(B)  Regulation  24 — Control  of  Volatile 
Organic  Compound  Emissions,  Section 
50 — Other  Facilities  that  Emit  Volatile 
Organic  Compounds — Sections  50(a)(5) 
and  50(b)(3>--Non-CTG  RACT,  effective 
November  24, 1993. 

(ii)  Additional  material. 
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(A)  Remainder  of  January  20, 1994 
State  submittal  pertaining  to  Regulation 
24,  sections  50(a)(5)  and  50(b)(30) 
referenced  in  paragraph  (c)(48}(i)  of  this 
section. 

(49)  Revisions  to  the  Delaware  State 
Implementation  Plan  submitted  on 
February  17,  1995  by  the  Delaware 
Department  of  Natural  Resources  k 
Environmental  Control: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  February  17,  1995  from 
the  Delaware  Department  of  Natural 
Resources  &  Enviroiunental  Control 
transmitting  Regulation  13 — Open 
Burning,  effective  February  8,  1995. 

(B)  Regulation  13 — Open  Burning, 
effiective  February  8,  1995. 

(C)  Administrative  changes  to 
Regulation  1 ,  Definitions  and 
Administrative  Principles:  addition  of 
the  following  definitions:  "ceremonial 
fires",  "conservation  practices", 
"prescribed  burning",  and 
"silvicultiue";  and  revision  to  the 
following  definitions:  "open  burning", 
"rubbish",  and  "trade  waste"  adopted 
Februvy  8, 1995. 

(ii)  Additional  material. 

(A)  Remainder  of  the  February  17, 
1995  State  subooittal  pertaining  to 
Regulation  13 — Opening  Burning 
referenced  in  paragraph  (c)(49)(i)  of  this 
section. 
***** 

(FR  Doc.  97-6073  Filed  3-11-97;  8:45  am] 
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40  CFR  Part  52 
[VA021-6015;  FRL-6e97-0] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Rule  Pertaining  to  VOC  RACT 
Requirements 

AQBCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Virginia.  This  revision  p)ertains  to 
amendments  to  Virginia's  reasonably 
available  control  technology  (RACT) 
requirements  for  major  stationary 
sources  of  volatile  organic  compounds 
tVOCs)  located  in  the  Richmond 
moderate  ozone  nonattaiiunent  area  and 
the  Northern  Virginia  portion  of  the 
Metropolitan  Washington  D.C.  serious 
ozone  nonattaiiunent  area.  The  intended 
effect  of  this  action  is  to  approve  the 
submitted  amendments  to  Virginia's 
major  source  VOC  RACT  requirements 
because  they  strengthen  Virginia's  SIP. 


This  action  is  being  taken  under  section 
110  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  April  11,  1997. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington.  IX!  20460;  and  Virginia 
Department  of  Environmental  Quality, 
629  East  Main  Street,  Richmond, 
Virginia,  23219. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gaffney,  (215)  566-2092. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgroiuid  Infomiation 

A  formal  SIP  revision  was  submitted 
by  Virginia  on  November  6,  1992 
amending  its  VOC  RACT  regulation 
applicable  to  non-CTG  sources.  Non- 
CTG  sources  are  those  major  stationary 
sources  or  categories  of  stationary 
sources  of  VC)C  that  are  not  otherwise 
subject  to  RACT  by  a  SIP-approved 
regulation  developed  pursuant  to  a 
control  technique  guideline  (CTG) 
document. 

On  September  27, 1995,  EPA 
published  a  direct  final  approval  of  the 
SIP  revision  (60  FR  49767).  The 
intended  effect  of  this  action  was  to 
approve  the  amendments  Virginia 
submitted  for  its  major  source  VOC 
RACT  requirements  because  those 
amendments  strengthened  the  SIP  and 
satisfied  the  "RACT  Catch-Up" 
requirements  of  section  182  (a)(2)(A)  of 
the  Clean  Air  Act  (the  Act).  EPA  issued 
the  direct  final  rulemaking  without 
prior  proposal  because  the  Agency 
viewed  it  as  noncontroversial  and 
anticipated  no  adverse  public 
comments.  The  final  approval  was 
published  in  the  Feder^  Register  with 
a  provision  for  a  30  day  comment  period 
(60  FR  49767).  Concurrently,  a  notice  of 
proposed  rulemaking  (NPR)  pertaining 
to  the  same  amendments  to  Virginia's 
VOC  RACT  requirements  was  also 
published  in  the  Federal  Register  on 
September  27,  1995  (60  FR  49813).  EPA 
aimounced  that  the  final  rule  would 
convert  to  a  proposed  rule  in  the  event 
that  adverse  comments  were  submitted 
to  EPA  within  30  days  of  publication  of 
the  final  rule.  Since  EPA  received  one 
adverse  comment  regarding  the  direct 
final  rule  during  the  prescribed 
comment  period,  the  final  rule 
converted  to  a  proposal,  and  on 


December  8, 1995  (60  FR  62990),  EPA 
withdrew  its  otherwise  effective- date. 

Today's  final  rulemaking  action 
addresses  the  comment  received  during 
the  public  comment  period  and 
announces  EPA's  final  action  on  this 
SIP  revision.  Other  specific 
requirements  of  VOC  RACT  "Catch- 
Ups"  and  the  rationale  for  EPA's  action 
were  explained  in  the  rulemaking 
notices  published  on  September  27, 
1995  and  will  not  be  restated  here. 

n.  Public  Comment  and  EPA's 
Response 

One  letter  of  comment  was  submitted 
on  the  action  taken  by  EPA  on 
September  27, 1995.  The  letter  was 
submitted  on  behalf  of  the  Bear  Island 
Paper  Company  on  October  26,  1995. 
The  following  discussion  summarizes 
and  responds  to  the  conunents  received. 

Comment:  The  commenter  stated  that 
EPA  should  not  approve  the  revision  to 
Virginia's  SIP  because  the  regulation 
does  not  address  circumstances  where, 
despite  the  best  efforts  of  Virginia  and 
the  subject  source,  the  compliance 
deadline  cannot  be  met  because  an 
appropriate  RACT  level  caimot  be 
determined  within  a  timely  fashion.  The 
commenter  suggests  that  the  SIP 
revision  be  rewritten  to  set  forth  a  new 
compliance  deadline  or.  alternatively, 
set  forth  a  mechanism  for  establishing  a 
new  deadline.  The  commenter  argues 
that  these  provisions  are  warranted 
because  EPA  has  not  issued  the  relevant 
guidance  documents  required  by  section 
183  of  the  CAA.  The  conunenter  asserts 
that  Virginia  has  not  been  able  to  rely 
on  EPA  guidance  in  determining  RACT 
for  many  sources. 

EPA  Response:  EPA  disagrees  with 
the  commenter's  remarks.  The 
Commonwealth  of  Virginia  chose  the 
appropriate  deadline  of  May  31, 1995. 
for  compliance  of  all  Non-CTG  sources 
subject  to  RACT.  The  May  31, 1995 
deadline  for  compliance  with  RACT  was 
established  in  the  CAA  section 
182(b)(2).  Section  182(b)(2)  requires 
states  to  submit  SIP  revisions  requiring 
RACT  on  major  stationary  sources  of 
VOCs  that  "provide  for  the 
implementation  of  the  required 
measures  as  expeditiously  as  practicable 
but  no  later  than  May  31, 1995." 
Sources  wishing  to  receive  an  extension 
of  the  RACT  compliance  deadline  have 
the  ability  to  request  a  compliance  date 
extension  from  the  Commonwealth  of 
Virginia.  In  those  instances  where  a 
source  can  clearly  demonstrate  the  need 
for  a  compliance  date  extension  from  a 
SIP  regulation's  deadline,  and  the 
Commonwealth  of  Virginia  determines 
such  a  compliance  date  extension  is 
justifiable,  the  Commonwealth  may 
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request  a  approval  of  a  source-specific 
SIP  revision. 

in.  Final  Action 

EPA  is  approving  the  revisions  to 
Virginia  rule  §  120-04-0407  "Standard 
for  Volatile  Organic  Compounds" 
submitted  on  November  6, 1992  as  a 
revision  to  the  Virginia  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  imder  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandimi  fit)m  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  irom  fi.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  imder  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 


427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  S}00 
milUon  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  th&t 
may  be  significandy  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fit)m  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Registo'.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  approve  revisions  to  the 
Virginia  SIP  VOC  control  requirements 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit  by 
May  12,  1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 


challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Snblects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone. 

Dated:  February  25, 1997. 
Stanley  L.  Laskowski, 
Acting  Regional  Administrator,  Region  ZZ7. 

Chapter  I,  title  40,  of  the  Code  of 
Federal  Regiilations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continnes  to  read  as  follows: 

Audiarity:  42  U.S.C.  7401-7671q. 
Subpart  W— Virginia 

2.  Section  52.2420  is  amended  by 
adding  paragraphs  (c)(106)  to  read  as 
follows: 

$52^420    IdantHlcstlonofptan. 

•  •        •        *        • 

(c)  '  *  * 

(106)  Revisions  to  the  Virginia  State 
Implementation  Plan  submitted  on 
November  6, 1992  by  the  Virginia 
Department  of  Environmental  Quality: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  November  6, 1992  from 
the  Virginia  Department  of 
Environmental  QuaUty  transmitting 
revisions  to  Virginia's  State 
Implementation  Plan,  pertaining  to 
volatile  organic  compound  requirements 
in  Virginia's  air  quahty  regulations 
adopted  by  the  Virginia  State  Air 
Pollution  Control  Board  on  October  30. 
1992  and  effective  on  January  1, 1993. 

(B)  Revisions  to  §  120-04-0407  (A), 
(B),  and  (C)  that  lower  the  apphcability 
threshold  for  RACT  to  50  tons  per  year 
in  the  Virginia  portion  of  the 
Metropolitan  Washington,  D.C.  serious 
ozone  nonattaiiunent  area  and  add  a 
RACT  compliance  date  of  May  31, 1995 
for  major  VOC  sources  in  the  Richmond 
moderate  ozone  nonattainment  area, 
and  the  Virginia  portion  of  the 
MetropoUtan  Washington,  D.C. 
nonattainment  area,  effective  January  1. 
1993. 

(ii)  Additional  material. 

(A)  Remainder  of  State  submittal 
pertaining  to  §  120-04-0407. 

•  •         •         •         • 

[FR  Doa  97-6080  Filed  3-11-97;  8:45  am) 
ffj|i«fT  CODE  KU  M  r 
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40CFRPart52 

[VA0S»-6016«  and  VA060-S0iea;  FRL- 

5«9e-ii 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Standards  for  Volatile  Organic 
Compound  (VOC)  Emissions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  two  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Commonwealth  of 
Virginia.  These  revisions  pertain  to 
amendments  to  Virginia's  controls  on 
sources  of  volatile  organic  compound 
(VCXZ)  emissions  in  the  Northern 
Virginia  portion  of  the  Metropolitan 
Washington  DC  serious  ozone 
nonattainment  area  and  the  Richmond 
moderate  ozone  nonattainment  area. 
These  revisions  were  submitted  to 
impose  additional  control  measures  on 
sources  of  VCXZ  emissions  to  provide 
emissions  reductions  which  are 
creditable  toward  the  15%  Rate  of 
Progress  Plan  (15%  ROP  Plan)  in  the 
Northern  Virginia  portion  of  the 
Metropolitan  Washington  DC 
nonattainment  area;  and  to  impose 
additional  control  measures  in  the 
Richmond  nonattainment  area  to  reduce 
VOC  emissions.  The  intended  effect  of 
today's  action  is  to  approve  the 
submitted  amendments  to  Virginia's 
rules  imposing  additional  controls  on 
sources  of  VOCs  because  they 
strengthen  the  Virginia  SIP  and  provide 
creditable  measures  upon  which 
Virginia  can  rely  in  the  15%  ROP  Plan 
for  Northern  Virginia.  Additionally, 
EPA  is  taking  action  in  this  rulemaking 
to  approve  a  renumbering  of  the  revised 
Virginia  regulations  submitted  in  these 
SIP  revisions.  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act 
(CAA). 

DATES:  This  final  rule  is  efiiective  April 
28.  1997,  unless  within  April  11,  1997. 
adverse  or  critical  comments  are 
received.  If  the  efl^ective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold.  Chief.  Ozone/CO  and 
Mobile  Sources  Section,  Mailcode 
3AT21,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building.  Philadelphia,  Peimsylvania 


19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  Air.  Radiation,  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107  and  the  Virginia  Department  of 
Environmental  Qiiality,  629  East  Main 
Street,  Richmond.  Virginia.  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  GaOaey.  (215)  566-2092,  or  via 
e-mail  at 
gafbiey.kristeen@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATKM: 
I.  Background 

Section  182(b)(1)  of  the  CAA  requires 
ozone  nonattainment  areas  with 
classifications  of  moderate  and  above  to 
develop  plans  to  reduce  area-wide  VOC 
emissions  by  15  percent  from  a  1990 
baseline.  These  15%  Rate  of  Progress 
(ROP)  Plans  were  to  be  submitted  by 
November  15,  1993  and  the  reductions 
were  required  to  be  achieved  within  6 
years  of  enactment  or  November  15. 
1996. 

This  rulemaking  addresses  two  SIP 
revisions  submitted  by  the 
Commonwealth  of  Virginia.  The  first 
revision,  submitted  on  April  22,  1996. 
consists  of  two  new  regulations  and 
revisions  to  previously  SIP-approved 
State  regulations  to  regulate  sources  of 
volatile  organic  compounds  (VOCs).  The 
second  SIP  revision  also  addressed  in 
this  rulemtiking,  submitted  by  the 
Virginia  Department  of  Environmental 
Quality  on  April  26.  1996.  consists  of 
revisions  to  Virginia  Regulation  120- 
04—40 — "Emission  Standards  for  Open 
Burning." 

The  amendments  to  Virginia's  SIP 
require  reasonably  available  control 
technology  (RACT)  determinations  on 
all  sources  with  the  theoretical  potential 
to  emit  25  tons  per  year  (TPY)  or  greater 
of  VOCs  in  the  Nortiiem  Virginia 
portion  of  the  Metropolitan  Washington 
DC  nonattainment  area.  This 
amendment  lowers  the  RACT 
applicability  threshold  from  the  CAA 
mandated  50  TPY  to  25  TPY  in  the 
Northern  Virginia  area.  The 
Commonwealth  relies,  in  part,  on  the 
reductions  achieved  by  lowering  the 
RACT  applicability  threshold  to  satisfy 
the  Nortiiem  Virginia  portion  of  the 
15%  ROP  Plan  for  the  Metropolitan 
Washington  DC  nonattaimnent  area. 


These  SIP  revisions  impose  additional 
VOC  reduction  measures  on  graphic  arts 
processes,  lithographic  printing 
processes,  and  impose  restrictions  on 
open  burning  in  both  the  Northern 
Virginia  portion  of  the  Metropolitan 
Washington  E)C  nonattainment  area  and 
in  the  Richmond  nonattainment  area. 
Elsewhere  in  today's  Federal  Register. 
EPA  is  proposing  conditional  interim 
approval  of  the  15%  ROP  Plan  for  the 
Northern  Virginia  portion  of  the 
Metropolitan  Washington  1X3 
nonattaimnent  area.  It  should  be  noted 
that  a  redesignation  request  and 
maintenance  plan  for  the  Richmond 
area  are  currenUy  pending  before  EPA. 
The  reductions  achieved  by  these  SIP 
revisions  in  the  Richmond  area  are  part 
of  the  maintenance  plan  portion  of  the 
Commonwealth's  redesignation  request 
for  Richmond.  The  redesignation 
request  and  maintenance  plan 
themselves  will  be  the  subject  of  a 
separate  rulemaking  by  EPA. 

n.  Summary  of  the  Virginia  Submittals 

The  April  22.  1996  submittal  consists 
of  revisions  to  Virginia  rule  120-1 
"General  Definitions",  rule  120  4  4. 
"Emission  Standards  for  General 
Process  Operations",  rule  120-4-36, 
"Emission  Standards  for  Flexographic. 
Packaging  Rotogravure,  and  Publication 
Rotogravure  Printing  Lines",  and 
Appendix  S  ("Air  Quality  Programs 
Policies  and  Procedures"),  plus 
submittal  of  new  rules  1 20  4  43 
"Emission  Standards  for  Sanitary 
Landfills"  and  rule  120  4  45, 
"Emission  Standards  for  Lithographic 
Printing  Processes".  Please  note  that 
EPA  is  not  taking  action  on  rule  120—4- 
43  "Emission  Standards  for  Sanitary 
Landfills,"  (renumbered  to  be  Article 
43.  Rule  4-43,  9  VAC  5-40-5800)  in  this 
direct  final  rulemaking.  That  revision  to 
the  Virginia  SIP  will  be  the  subject  of  a 
separate  rulemaking.  The  April  26,  1996 
SIP  revision  consists  of  revisions  to 
Virginia  regulation  120-04—40. 
"Emission  Standards  for  Open 
Burning." 

The  Commonwealth  of  Virginia  is  in 
the  process  of  renumbering  its 
Regulations  for  the  Control  and 
Abatement  of  Air  Pollution.  The 
regulations  submitted  for  revision  as 
part  of  this  review  have  been 
renumbered  and  adopted  by  the 
Commonwealth  as  follows: 


Vtrgtnta  regulation 

Former  rule  number 

Revised  mie  number 

Genera  Oetinitions                      ...„ 

VA  120-01-01  

9  VAC  5-10-10. 

VA  120-01-02  

9  VAC  5-1 0-20 

General  Process  Operations _ 

Flexographic  and  rotogravure  printing  

VA  120-04-04  

9  VAC  &-4a-240-420. 

VA  120-04-36  

9  VAC  5-40-5060-5190. 
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Virginia  regulation 

Former  rule  nuntoer 

Revised  rule  number 

Open  Burning  

Littiographic  Printing - _ - 

VA  120-04-40 

9  VAC  5-40-5600-5640. 

VA  120-04-45 _ „ 

9  VAC  5-40-7800-7940. 

While  the  purpose  of  this  rulemaking 
is  to  act  upon  the  SIP  revisions  as 
meeting  the  requirements  of  the  CAA 
and  achieving  reductions  creditable  for 
the  15%  ROP  Plan,  EPA  is  also  taking 
action  to  approve  of  the  renumbering  of 
the  above  regulations  in  today's 
rulemaking  and  incorporating  them  in 
the  Virginia  SIP.  Please  note  that 
throughout  the  rest  of  this  rulemaking, 
the  rules  will  be  referred  to  by  the 
newly  revised  numbering  scheme. 

The  SIP  revision  submitted  by  the 
Commonwealth  on  April  22, 1996,  also 
contains  revisions  to  the  requirements 
for  sources  of  nitogen  oxides  (NOx)  in 
section  9  VAC  5-^0-310  (formerly 
numbered  120-04-0408).  Virginia's  rule 
to  impose  RACT  on  major  stationtiry 
NOx  sources  in  Northern  Virginia  was 
originally  submitted  as  a  SIP  revision  to 
EPA  on  November  9, 1992.  EPA  has  not 
yet  taken  final  rulemaking  action  on  this 
SIP  revision.  The  Commonwealth's 
April  22,  1996  submittal  revises  section 
9  VAC  5-40-310  from  the  version  of  the 
rule  originally  submitted  to  EPA  on 
November  9, 1992.  EPA  is  currenUy 
evaluating  the  combined  revisions 
submitted  by  the  Conmionwealth  to 
impose  RACT  on  major  staticmary 
sources  of  NOx,  and  shall  take  action  on 
section  9  VAC  5-40-310  in  a  separate 
rulemaking  notice. 

m.  Detailed  Description  of  the  SIP 
Revisions 

A.  Revisions  to  9  VAC  5-10-20  "General 
Definitions" 

Definitions  were  added  for  "Federally 
enforceable  ",  "Implementation  plan"; 
"Potential  to  Emit"  and  "State 
enforceable";  and  definitions  were 
revised  for  "Administrator"  and 
"Volatile  organic  compound". 

B.  Revisions  to  Article  4  "Emission 
Standards  for  General  Process 
Operations"  (Rule  4-4),  Subsection  9- 
VAC  5-40-300  "Standard  for  Volatile 
Organic  Compounds" 

Subsection  9-VAC  5-40-300  applies 
to  any  facility  with  the  theoretical 
potential  to  emit  25  tpy  or  greater  of 
VOCs  that  is  not  already  subject  to  a  SIP 
regulation  developed  pursuant  to  a 
federal  Control  Technique  Guideline 
(CTG)  or  to  any  other  federally  approved 
SIP  RACT  rule.  The  CAA  requires  RACT 
for  all  major  stationary  sources  (defined 
in  serious  ozone  nonattainment  areas  as 
sources  emitting  50  tons  per  year)  of 


VOCs  in  nonattainment  areas  not 
otherwise  covered  by  a  CTG-based  SIP 
regulation.  Section  5—40-300  meets  this 
requirement  and  requires  source- 
specific  RACT  determinations  for  all 
sources  meeting  the  major  source 
definition  not  already  subject  to  a  CTG 
or  source  category  based  RACT  limit. 

In  the  April  22, 1996  SIP  revision,  the 
applicabiUty  threshold  has  been 
lowered  from  the  CAA  mandated  50 
TPY  to  25  TPY  in  the  Northern  Virginia 
portion  of  the  Metropohtan  Washington 
DC  ozone  nonattainment  area.  The  VOC 
RACT  requirement  now  applies  to  all 
facilities  that  are  within  a  stationary 
source  and  have  a  theoretical  potential 
to  emit  25  tpy  or  greater  in  the  Northern 
Virginia  portion  of  the  nonattainment 
area.  The  15%  ROP  Plan  for  the 
Northern  Virginia  portion  of  the 
Metropolitan  Washington  D.C.  area 
relies  on  this  control  strategy  to  satisfy 
the  15%  VOC  reduction  goal.  The 
revised  Virginia  regulation  requires 
sources  with  the  potential  to  emit  50  tpy 
VOCs  or  greater  in  Northern  Virginia 
and  sources  with  the  potential  to  emit 
100  tpy  VOCs  or  greater  in  Richmond  to 
meet  the  CAA-mandated  May  31, 1995 
RACT  compliance  deadline.  The  revised 
Virginia  regulation  requires  sources 
with  the  potential  to  emit  eqtial  to  or 
greater  than  25  tpy  but  less  than  50  tpy 
in  Northern  Virginia  to  comply  with 
RACT  no  later  than  May  31. 1996. 

Article  4  "Emission  Standards  for 
General  Process  Operations"  (Rule  4-4), 
subsection  9  VAC  5-40-420  "Permits" 
was  clarified  by  adding  that  the 
"operation"  of  a  facility  is  also  an 
activity  for  which  a  source  may  be 
required  to  obtain  a  permit. 

C.  Article  36  "Emission  Standards  for 
Flexographic,  Packaging  Rotogravure, 
and  Publication  Rotogravure  Printing 
Lines"  (Rule  4-36) 

Rule  4-36  is  an  existing  SIP  approved 
rule  that  has  been  revised  to  lower  the 
applicability  from  100  tpy  to  25  tpy  in 
the  Northern  Virginia  area,  add 
applicability  to  surface  coatings  other 
than  printing  inks,  add  alternative 
procedures  for  determining  compliance, 
add  compUance  requirements  for  single 
and  multiple  printing  lines  and 
averaging  periods,  and  clarify  certain 
terms  and  provisions: 


D.  Article  45,  "Emission  Standards  for 
Lithographic  Printing  Processes"  Rule 
45,  All  Sections  9  VAC  5-40-7800 
Through  9  VAC  5-40-7940 

This  is  a  new  regulation  being  added 
to  Virginia's  SIP  to  control  VOC 
emissions  from  lithographic  printing 
processes  that  use  a  substrate  other  than 
a  textile.  This  rule  applies  to  all  non- 
exempted  lithographic  printing 
processes  that  use  a  substrate  other  than 
a  textile  in  the  Northern  Virginia  and 
Richmond  areas  with  the  theoretical 
potential  to  emit  VOCs  equal  to  or 
greater  than  10  tons  per  year  and  100 
tons  per  year,  respectively,  for  these 
areas. 

E.  Revisions  to  Virginia  regulation  Part 
IV,  "Emission  Standards  for  Open 
Burning"  Rule  4-40 

Effective  April  1,1 996  new  regulatory 
provisions  prohibit  open  burning  of 
construction  waste,  debris  waste  and 
demoUtion  waste  both  on  site  and  in 
landfills  in  the  Northern  Virginia 
portion  of  the  Metropolitan  Washington 
DC  ozone  nonattaiimient  area  during  the 
peak  ozone  season,  the  months  of  June. 
July  and  August.  Effective  in  January 
2000,  this  ban  will  extend  to  the 
Richmond  and  Hampton  Roads  ozone 
nonattaimnent  areas. 

F.  Revisions  to  Appendix  S  "Air  Quality 
Program  Policies  and  Procedures" 

Appendix  S  describes  materials 
available  to  the  public  on  the 
Commonwealth's  procedures  and 
guidelines  for  meeting  certain  VOC 
regulations.  Revisions  being  approved 
today  include  administrative  dianges  to 
I.D  and  II.C:  and  revisions  to  AQP-3 
"Procedures  For  the  Measurement  of 
Captiue  Efficiency  For  Determining 
Compliance  With  Volatile  Organic 
Compound  Emission  Standards 
Covering  Surface  Coating  Operations 
and  Graphic  Arts  Printing  Processes 
(Flexographic,  Packaging  Rotograviire, 
and  Publication  Rotogravure  Printing 
Lines)". 

IV.  Final  Action 

EPA  is  approving  the  April  22, 1996 
and  April  26, 1996  SIP  revisions 
submitted  by  the  Commonwealth  of 
Virginia  as  revisions  to  the  Virginia  SIP 
except  for  rule  9  VAC  5-40-5800, 
pertaining  to  sanitary  landfills,  and 
section  9  VAC  5-40-310.  pertaining  to 
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sources  of  NOx,  for  the  reasons 
discussed  in  this  notice.  EPA  is 
approving  the  SIP  revisions,  as 
discussed  in  this  notice,  because  they 
satisfy  CAA  requirements  and  comport 
with  all  applicable  federal  policies  and 
guidance. 

EPA  is  approving  these  revisions 
without  prior  proposal  because  the 
Agency  views  them  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
docimient  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  these  SIP  revisions  should 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  April  28, 
1997  imless.  by  April  11.  1997,  adverse 
or  critical  comments  are  received.  If 
EPA  receives  such  comments,  this 
action  *vill  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  April  28,  1997. 

Nothing  in  tnis  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  se[>arately  in 
li^t  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

VI.  AdmiiiistratiTe  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 


that  the  rule  will  not  have  a  significant 
imi}act  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA.  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 


and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
5  U.C.C.  804(2). 


E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  approve  revisions  to  the 
Virginia  SIP  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  12,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Regional  Administrator  of  this  final 
rule  does  not  affect  the  finality  of  this 
rule  for  the  purposes  of  judicial  review 
nor  does  it  extend  the  time  within 
which  a  petition  for  judicial  review  may 
be  filed,  and  shall  not  postpone  the 
effectiveness  of  such  rule  or  action.  This 
action  to  approve  revisions  to  the 
Virginia  SIP  to  control  VOCs  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone. 

Dated:  February  25.  1997. 
Stanley  L.  Laskowaki. 
Acting  Regional  Administrator,  Region  ID. 

40  CFR  part  52,  subpart  W  of  chapter 
I,  title  40  is  amended  as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  W— Virginia 

2.  Section  52.2420  is  amended  by 
adding  paragraphs  (c)(113)  and  (c)(114) 
to  read  as  follows: 

§52.2420    Identmcation  Of  plan. 

(O*  •  * 

(113)  Revisions  to  the  Virginia  State 
Implementation  Plan  submitted  April 
22,  1996  by  the  Virginia  Department  of 
Environmental  Quality. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  April  22, 1996  from  the 
Virginia  Department  of  Environmental 
Quality  transmitting  revisions  to 
Virginia's  State  Implementation  Plan, 
pertaining  to  regulations  to  control 
sources  of  volatile  organic  compounds 
(VOC). 

(B)  Revisions  to  the  following  Virginia 
regulations  adopted  by  the  Virginia 
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State  Air  Pollution  Control  Board  on 
December  19, 1995  and  effective  April 
1.1996: 

(1)  Added  Definitions  to  9-VAC  5- 
10-20  (General  Definitions)  (Former  SIP 
Section  120-01-02)— "Federally 
enforceable".  "Implementation  plan", 
"Potential  to  Emit",  and  "State 
enforceable";  and  revised  definitions  to 
9-VAC  5-10-20  for  "Administi-ator" 
and  "Volatile  organic  compound"- 

(2)  Revisions  to  Article  4,  Rule  4-4, 
"Emission  Standards  for  General 
Process  Operations"  (Former  SIP 
Citation— Part  IV.  Rule  4-4).  sections  9 
VAC  5-4O-300A.  (citation  only).  B..  and 
C.  (Former  SIP  Sections  120-04-0407 A.. 

B,  and  C). 

(3)  Revisions  to  Article  4,  Rule  4-4. 
section  9-VAC  5-40-420  (Former  SIP 
Section  120-04-0419) — Introductory 
paragraph  and  paragraphs  5—40-420.1 
through  .5  are  revised,  while  paragraph 
5-40-420.6  is  added. 

(4)  Revisions  to  Article  36,  Rule  4-36 
"Emission  Standards  for  Flexographic, 
Packaging  Rotogravure,  and  PubUcation 
Rotogravure  Printing  Lines"  (former  Part 
IV,  Rule  4-36),  sections  9  VAC  5-40- 
5060,  subsections  A.,  B.  (citation  only). 

C,  and  E.l  and  .2  (Former  SIP  sections 
120-04-3601. A.  Uirough  D.l  and  D.2); 
additions  of  sections  9  VAC  5-40- 
5060.D  and  .E.3. 

(5)  Revisions  to  Article  36,  Rule  4-36, 
sections  9  VAC  5-4O-5070.A..  B. 
(citations  only), -(Former  SIP  section 
12O-O4-3602.A.,  B.);  C.  (revised 
definitions  for  "Flexographic  printing", 
"High-solids  ink  or  surface  coating", 
"Low-solvent  ink  or  surface  coating", 
"Packaging  rotogravure  printing", 
"Printing".  "Publication  rotogravure 
printing",  "Waterbome  ink  or  surface 
coating"  and  added  definitions  for 
"Compliant  ink  or  surface  coating", 
"Cleaning  solutions".  "Electrostatic 
duplication".  "Letterpress  printing",  . 
"Lithographic  printing",  "Non- 
compUant  ink  or  surface  coating", 
"Printing  Line",  "Surface  coating"  and 
"Web";  deletion  of  "Roll  printing") 
(Former  SIP  section  120-04-3602.C.). 

(6)  Revisions  to  Article  36,  Rule  4-36, 
Sections  9  VAC  5-40-5080.A.  (Former 
SIP  section  120-04-3603.A.);  Addition 
of  Section  9  VAC  5-40-5080.B.; 
Deletion  of  SIP  Sections  120-04- 
3603.B.,  C;  Revisions  to  Sections  9  VAC 
5-40-51 30. A.,  B.  (Former  SIP  sections 
120-04-3609.A.,  B.);  Addition  of 
Sections  9  VAC  5-40-5 130.C.,  D.,  E.; 
Revisions  to  Section  9  VAC  5-40- 
5140. A.  (Former  SEP  section  120-04- 
3610.A.);  Addition  of  Section  9  VAC  5- 
4O-5140.B.;  Revisions  to  Sections  9 
VAC  5-40-5190  (Former  SIP  Section 
120-04-3615) — Introductory  paragraph 
and  paragraphs  5—40-5190.1  through  .5 


are  revised,  while  paragraph  5—40- 
5190.6  is  added. 

(7)  Revised  citations  of  Article  36, 
Rule  4-36,  Sections  9  VAC  5-40-5090, 
5-40-5100,  5-40-5150.  5-40-5160,  5- 
40-5170  and  5-40-5180  (SIP  Sections 
120-04-3605, 120-04-3606,  120-04- 
3611. 120-04-3612. 120-04-3613, and 
120-04-3614  respectively). 

[8]  Addition  of  Article  45,  "Emission 
Standards  for  Lithographic  Printing 
Processes"  (Rule  4-45),  Sections  9  VAC 
5-40-7800  through  9  VAC  5-40-7850 
inclusive;  Sections  9  VAC  5-4O-7880 
through  9  VAC  5-40-7940  inclusive. 

(9)  Revisions  to  Appendix  S  ("Air 
Quality  Program  Policies  and 
Procedures"),  sections  I.D  and  D.C. 

(10)  Revisions  to  AQP-3  "Procedures 
For  the  Measurement  of  Capture 
Efficiency  For  Determining  Compliance 
With  Volatile  Organic  Compound 
Emission  Standards  Covering  Surface 
Coating  Operations  and  Graphic  Arts 
Printing  Processes  (Flexographic. 
Packaging  Rotograviire.  and  PubUcation 
Rotogravure  Printing  Lines)". 

(ii)  Additional  material. 

(A)  Remainder  of  April  22, 1996 
Commonwealth  submittal  pertaining  to 
regulations  4—4,  4-36,  4-45  and 
Appendix  S. 

(114)  Revisions  to  the  Virginia  State 
Implementation  Plan  submitted  April 
26,  1996  by  the  Virginia  Department  of 
Environmental  Quality. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  April  26, 1996  from  the 
Virginia  Department  of  Environmental 
Quality  transmitting  revisions  to 
Virginia's  State  Implementation  Plan. 

(B)  Revisions  to  the  following  Virginia 
regulation  adopted  by  the  Virginia  State 
Air  Pollution  Control  Board  on 
December  19, 1995  and  effective  April 
1,1996: 

[1)  Revisions  to  Article  40,  Rule  4-40 
"Emission  Standards  for  Open  Burning" 
{former  Part  IV.  Rule  4-40],  Sections  9 
VAC  5-40-5600.A.(all  revisions)  and  B. 
(citation  only)  (Former  SIP  Sections  12- 
04-4001. A.  and  .B.)  Addition  of  Section 
9  VAC  5-40-5600.C. 

[2)  Revisions  to  Article  40,  Rule  4-40, 
Sections  9  VAC  5-40-5610.A.and  B. 
(citations  only)  (Former  SIP  Sections 
120-04— 4002.A.  and  B.);  revised  citation 
for  the  definitions  "refiise"  and 
"household  refuse"  in  Section  5—40- 
5610.C.  (Former  SIP  Section  120-04- 
4002.C.).  added  definitions  in  Section 
5-40-5610.C  for  "Clean  burning  waste", 
"Landfill",  "Local  landfill",  "Sanitary 
landfill"  and  "Special  incineration 
device". 

[3)  Addition  of  Sections  9  VAC  5-40- 
5620  (Open  Burning  Prohibitions),  9 
VAC  5-40-5630  (Permissible  Open 


Burning),  and  9  VAC  5-40-5640 
(Waivers). 

(4)  Revisions  to  Appendix  D  (Forest 
Management  and  Agricultural 
Practices),  Sections  D  (introductory 
sentence),  n.E.  and  III.F. 

(ii)  Additional  material. 

(A)  Remainder  of  April  22. 1996 
Commonwealth  submittal  pertaining  to 
regulation  4—40. 

[FR  Doc.  97-6079  Filed  3-11-97;  8:45  ami 
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40  CFR  Parts  52  and  81 

[VA06&-6018a.  VA066-5018a;  FRL-6688-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Virginia; 
Redesignation  to  Attainment  of  the 
Hampton  Roads  Ozone  Nonattainmant 
Area,  Approval  of  the  Maintenance 
Plan  and  Mobile  Emissions  Budget 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  a 
redesignation  request  and  two  State 
Implementation  Plan  (SIP)  revisions 
submitied  by  the  Commonwealth  of 
Virginia.  On  August  27. 1996,  the 
Commonwealth  of  Virginia  submitted  a 
request  to  redesignate  the  Hampton 
Roads  marginal  ozone  nonattainment 
area  to  attainment  and  a  maintenance 
plan  as  a  SIP  revision.  This  request  is 
based  upon  three  years  of  complete, 
quality-assured  ambient  air  monitoring 
data  for  the  area  which  demonstrate  that 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  has  been 
attained.  On  August  29, 1996  Virginia 
submitted  a  second  SIP  revision 
establishing  the  mobile  emissions 
budget  (also  known  as  a  motor  vehicle 
emissions  budget)  for  the  Hampton 
Roads  ozone  nonattainment  area.  The 
SIP  revisions  estabUsh  a  maintenance 
plan  for  Hampton  Roads  including 
contingency  measures  which  provide 
for  continued  attainment  of  the  ozone 
NAAQS  imtil  the  year  2008:  and  adjust 
the  motor  vehicle  emissions  budget 
established  in  the  maintenance  plan  for 
Hampton  Roads  to  support  the  area's 
transportation  plans  in  the  horizon 
years  2015  and  beyond.  Under  the  Clean 
Air  Act  (the  Act),  nonattainment  areas 
may  be  redesignated  to  attaiiun«it  if 
sufficient  data  are  available  to  warrant 
the  redesignation  and  the  area  meets  the 
Act's  other  redesignation  requirements. 
The  intended  effect  of  this  action  is  to 
approve  the  redesignation  request,  the 
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maintenance  plan  and  the  motor  vehicle 
emissions  budget  for  Hampton  Roads. 
This  action  is  being  talcen  under 
sections  107  and  llOof  the  Act. 
DATES:  This  action  will  become  elective 
April  28,  1997  unless  notice  is  received 
on  or  before  April  11,  1997  that  adverse 
or  critical  comments  will  be  submitted. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold,  Chief. 
Ozone/Carbon  Monoxide,  and  Mobile 
Sources  Section,  Mailcode  3AT21,  U.S. 
Enviroiunental  Protection  Agency — 
Region  III,  841  Chestnut  Building, 
Philadelphia.  Pennsylvania,  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Persons  interested  in  examining 
these  documents  should  schedule  an 
appointment  with  the  contact  person 
(listed  below)  at  least  24  hours  before 
the  visiting  day.  Copies  of  the 
documents  relevant  to  this  action  are 
also  available  at  the  Virginia 
Department  of  Environmental  Quality, 
629  East  Main  Street,  Richmond, 
Virginia  23219. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gaffney,  Ozone/Carbon 
Monoxide  and  Mobile  Sources  Section 
(3AT21),  USEP A— Region  III.  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107,  or  by  telephone  at: 
(215)  566-2092.  Questions  may  also  be 
addressed  via  e-mail,  at  the  following 
address: 

Ga&ey  .Kristeendepamai  1  .epa  .gov 
lPlea.se  note  that  only  written  comments 
can  be  accepted  for  inclusion  in  the 
docket.] 

SUPPI^MENTARY  INFORMATION: 

L  Background 

Under  section  107(d)(1)  of  the  Act  as 
amended  in  1990,  in  conjunction  with 
the  Governor  of  Virginia.  EPA  was 
required  to  designate  Hampton  Roads  as 
nonattainment  because  the  area  violated 
the  ozone  standard  during  the  years 
1987-1989.  The  Hampton  Roads 
marginal  ozone  nonattainment  area 
consists  of  the  following  localities: 
lames  City  County,  Poquoson  City,  York 
County.  Portsmouth  City.  Chesapeake 
City.  Suffolk  City.  Hampton  Qty. 
Virginia  Beach  City.  Newport  News 
Qty,  Williamsbiug  City  and  Norfolk 
City. 

Section  107(d)(3)(E)  of  the  Act 
outlines  the  requirements  to  be  met  for 


an  area  to  be  redesignated  from 
nonattainment  to  attainment.  These 
requirements  are:  (1)  The  area  must 
have  attained  the  applicable  NAAQS; 
(2)  the  area  must  meet  all  applicable 
requirements  under  section  110  and  part 
D  of  the  Act;  (3)  the  area  must  have  a 
fully  approved  SIP  under  section  110(k) 
of  the  Act;  (4)  the  air  quality 
improvement  must  be  due  to  permanent 
and  enforceable  measures;  and.  (5)  the 
area  must  have  a  fully  approved 
maintenance  plan  pursuant  to  section 
175Aofthe  Act. 

Attaiiunent  of  the  ozone  NAAQS  is 
determined  by  the  expected  number  of 
exceedances  in  a  calendar  year.  The 
method  for  determining  attainment  of 
the  ozone  NAAQS  is  contained  in  40 
CFR  50.9  and  appendix  H  to  that 
section.  The  simplest  method  by  which 
expected  exceedances  are  calculated  is 
by  averaging  actual  exceedances  of  the 
0.12  parts  per  million  (ppm)  ozone 
NAAQS  at  each  monitoring  site  over  a 
three  year  period.  An  area  is  in 
attaiimient  of  the  standard  if  this 
average  results  in  expected  exceedances 
for  each  monitoring  site  in  the  area  of 
1.0  or  less  per  calendar  year.  When  a 
valid  daily  maximum  hourly  average 
value  is  not  available  for  each  required 
monitoring  day  during  the  year,  the 
missing  days  must  be  accounted  for 
when  estimating  exceedances  for  the 
year. 

Ambient  air  quality  data  recorded  in 
the  Hampton  Roads  area,  between  the 
years  1993-1995  shows  attainment  of 
the  ozone  NAAQS.  The  data  for  these 
years  meets  EPA's  completeness  criteria 
of  75%  or  greater  data  capture. 
Furthermore,  the  area  remained  free  of 
violations  during  the  1996  ozone 
season. 

In  the  "Review  of  Virginia's 
Submittals"  below,  EPA  will  explain 
how  the  redesignation  request  and 
maintenance  plan  SIP  revision  meet  the 
requirements  of  Section  107  (d)(3)(E)  of 
the  Act  pertaining  to  redesignations  to 
attainment.  In  Section  fV,  ETA  will 
review  Virginia's  motor  vehicle 
emissions  budget  SIP  revision.  A 
Technical  Support  Document  (TSD)  has 
also  been  prepared  by  EPA  on  these 
rulemaking  actions,  which  explains 
EPA's  review  in  further  detail.  Copies  of 
the  TSD  are  available  from  the  EPA 
Regional  office  Usted  in  the  ADDRESSES 
section  of  this  document  in  addition  to 
being  available  for  public  inspection  at 
that  office. 

II.  Review  of  Virginia's  Submittals 

Following  is  a  brief  description  of 
how  the  Commonwealth  of  Virginia's 
August  27,  1996  submittal  fulfills  the 
five  requirements  of  redesignation 


requests  from  section  107(d)(3)(E)  of  the 
Act.  Because  the  maintenance  plan  is  a 
critical  element  of  the  redesignation 
request,  EPA  will  discuss  its  evaluation 
of  the  maintenance  plan  under  its 
analysis  of  the  redesignation  request. 

1.  Attainment  of  the  Ozone  NAAQS 

The  submittal  contains  an  analysis  of 
ozone  air  quality  data  which  is  relevant 
to  the  maintenance  plan  and  to  the 
redesignation  request  for  the  Hampton 
Roads  ozone  nonattainment  area. 
Ambient  ozone  monitoring  data  diuing 
1993  through  1995  show  attainment  of 
the  ozone  NAAQS  in  Hampton  Roads, 
Virginia.  See  40  CFR  Section  50.9  and 
Appendix  H.  The  Commonwealth  of 
Virginia's  request  for  redesignation 
includes  documentation  that  the  entire 
area  has  complete  quality  assiued  data 
showing  attainment  of  the  standard  over 
the  most  recent  consecutive  three 
calendar  year  period  prior  to  submittal 
of  the  request  (1993-1995).  This  request 
is  based  on  ambient  air  ozone 
monitoring  data  collected  from  three 
ozone  monitoring  stations  in  the  area. 
Furthermore,  it  is  relevant  to  note  that 
the  Hampton  Roads  area  showed 
continued  attainment  of  the  ozone 
NAAQS  diuing  the  most  recent  ozone 
season  1996.  The  data  clearly  show  an 
expected  exceedance  rate  of  less  than 
1.0  per  year  since  1993.  The  technical 
support  document  (TSD)  explains  the 
calculation  of  the  air  quality  monitoring 
data  in  more  detail.  The  Hampton  Roads 
area  has  met  the  first  statutory  criterion 
for  redesignation  to  attainment  of  the 
ozone  NAAQS.  Virginia  has  committed 
to  continue  monitoring  the  air  quality  in 
this  area  in  accordance  with  the  Act's 
requirements  as  prescribed  in  40  CFR 
Part  58,  which  is  required,  among  other 
things,  to  meet  the  second  statutory- 
criterion  for  redesignation  to  attainment. 

2.  Sdeeting  Applicable  Requirements  of 
Section  1 10  and  Part  D 

For  purposes  of  redesignation,  to  meet 
the  requirement  that  the  SIP  contain  all 
appUcable  requirements  under  the  Act. 
EPA  has  reviewed  the  SIP  to  ensure  that 
it  contains  all  measures  that  were  due 
under  the  Act  prior  to  or  at  the  time  the 
Conunonwealth  submitted  its 
redesignation  request.  The 
Commonwealth  of  Virginia  has  been 
fully  implementing  the  EPA  approved 
section  110  (a)(2)  and  Part  D 
requirements  of  the  1977  Act  applicable 
to  the  Hampton  Roads  area.  The  Clean 
Air  Act  Amendments  of  1990,  however, 
modified  section  110(a)(2)  and,  under 
Part  D,  revised  section  172  and  added 
new  requirements  for  all  nonattainment 
areas.  Therefore,  for  purposes  of 
redesignation,  EPA  has  reviewed  the  SIP 
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and  determined  that  it  contains  all 
measures  that  were  due  under  the  Act 
as  revised  in  1990,  discussed  below. 

2.A.  Section  110  Requirements 

Under  section  107(d)(3)(E)(v)  of  the 
Act,  for  a  redesignation  request  to  be 
approved,  the  Commonwealth  must 
have  met  all  requirements  that  appUed 
to  the  subject  area  prior  to  or  at  the  same 
time  as  the  submission  of  a  complete 
redesignation  request.  Virginia 
submitted  a  complete  redesignation 
request  on  August  27,  1996. 

Requirements  of  the  Act  that  come 
due  subsequently  continue  to  be 
applicable  to  the  area  at  later  dates  (see 
section  175 A  of  the  Act)  and,  if 
redesignation  of  any  of  the  areas  is 
disapproved,  the  Commonwealth 
remains  obligated  to  fulfill  those 
requirements.  These  requirements  are 
discussed  in  the  following  EPA 
documents:  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attaiiunent,"  John  Calcagni,  Director, 
Air  Quality  Management  Division, 
September  4,  1992;  "State 
Implementation  Plan  (SIP)  Actions 
Submitted  in  Response  to  Clean  Air  Act 
(CAA)  Deadlines,"  John  Calcagni, 
Director,  Air  Quality  Management 
Division,  October  28, 1992;  and  "State 
Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  on  or  after 
November  15, 1992,"  Michael  H. 
Shapiro.  Acting  Assistant 
Administrator,  September  17,  1993. 

Although  section  110  of  the  Act  was 
amended  in  1990,  the  Hampton  Roads, 
Virginia  SIP  meets  the  requirements  of 
section  110  (a)(2)  of  the  aitiended  Act. 
A  number  of  the  requirements  did  not 
change  in  substance  and,  therefore,  the 
preamendment  SIP  met  these 
requirements.  As  to  those  requirements 
that  were  amended,  many  duplicate 
other  requirements  of  the  Act  (see  57  FR 
23936  and  23939,  June  23,  1992).  EPA 
has  analyzed  the  SIP  and  determined 
that  it  is  consistent  with  the 
requirements  of  amended  section 
110(a)(2)  of  the  Act.  The  SIP  revision 
has  been  adopted  by  the  Commonwealth 
after  reasonable  notice  and  public 
hearing.  The  SIP  contains  enforceable 
emission  limitations  adequate  to 
produce  attaiiunent,  requires 
monitoring,  compiling,  and  analyzing 
ambient  air  quality  data.  It  provides  for 
adequate  funding,  staff,  and  associated 
resources  necessary  to  implement  SIP 
requirements,  has  provisions  for 
Prevention  of  Significant  Deterioration 
(PSD)  and  New  Source  Review  (NSR), 


and  requires  stationary  source  emissions 
monitoring  and  reporting.  There  are  no 
outstanding  requirements  for  volatile 
organic  compound  (VOC)  reasonably 
available  control  technology 
requirements  (RACT)  in  the  Hampton 
Roads  area,  as  disciissed  further  under 
"Part  D  Requirements"  below. 

2.B.  Part  D  Requirements 

Under  part  D,  an  area's  classification 
determines  the  requirements  to  which  it 
is  subject.  Subpart  1  of  part  D  sets  forth 
the  basic  requirements  applicable  to  all 
nonattainment  areas.  Subpart  2  of  part 
D  establishes  additional  requirements 
for  nonattainment  areas  classified  under 
table  1  of  section  181(a).  As  described 
in  the  General  Preamble  for  the 
Implementation  of  Tide  1 ,  specific 
requirements  of  subpart  2  may  override 
the  general  provisions  of  subpart  1  (57 
FR  13501).  The  Hampton  Roads  area  is 
classified  as  marginal.  Therefore,  in 
order  to  be  redesignated  to  attainment, 
it  must  meet  the  requirements  of  subpart 
1  of  part  D,  specifically  sections  172(c) 
and  176,  as  well  as  the  applicable 
requirements  of  subpart  2  of  part  D  that 
apply  to  marginal  areas  (subsection 
182(a)). 

2.B.I.  Subpart  1  of  part  D — Section 
172(c)  Plan  Provisions 

Under  section  172(b),  the  section 
172(c)  requirements  are  applicable  no 
later  than  three  years  after  an  area  has 
been  designated  as  nonattainment  under 
the  Act.  In  the  case  of  Hampton  Roads, 
the  Commonwealth  has  satisfied  all  of 
the  section  172(c)  requirements 
necessary  for  redesignation. 

The  Hampton  Roads  area  was 
designated  marginal  nonattainment  on 
November  6, 1991  [56  FR  56694).  In  die 
case  of  marginal  ozone  nonattainment 
areas,  the  section  172(c)(1)  Reasonably 
Available  Control  Measures  requirement 
was  superseded  by  the  section  182(a)(2) 
RACT  requirements,  which  did  not 
require  nonattainment  areas  newly 
designated  marginal  after  enactment  of 
the  1990  amendments  to  submit  RACT 
corrections.'  Thus,  no  additional  RACT 
submissions  were  required  for  the 
Hampton  roads  area  to  be  redesignated. 
Also,  by  virtue  of  provisions  under 
section  182(a),  areas  designated  as 
marginal  do  not  have  to  submit  an 
attainment  demonstration. 

With  respect  to  the  section  172(c)(2) 
Reasonable  Fiuther  Progress  (RFP) 
requirement,  because  Hampton  Roads 
has  attained  the  ozone  NAAQS,  no  RFP 
requirements  apply. 


■  Refer  to  the  General  Preamble  for  the 
Implementation  of  Title  1,  [57  FR  13503),  and  the 
VOC  RACT  Fix-Up  rulemaking  published  at  58  FR 
49458. 


The  section  172(c)(3)  emissions 
inventory  requirement  has  been  met  by 
the  submission  and  approval  of  the  1990 
base  year  inventory  for  Hampton  Roads 
required  under  subpart  2  of  part  D, 
section  182(a)(1).  Virginia  submitted  its 
1990  base  year  inventory  for  the 
Hampton  Roads  area,  which  was 
approved  by  EPA  on  September  16, 
1996  [61  FR  48629). 

As  for  the  section  172(c)(5)  NSR 
requirement.  EPA  has  determined  that 
areas  being  redesignated  need  not 
comply  with  the  NSR  requirement  prior 
to  redesignation  provided  that  the  area 
demonstrates  maintenance  of  the 
standard  without  part  D  NSR  in  effect 
See  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation,  dated  October  14, 1994. 
entitied  "Part  D  New  Source  Review 
(part  D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment."  The  rationale  for  this  view 
is  described  fully  in  that  memorandum, 
and  is  based  on  EPA's  authority  to 
establish  de  minimis  exceptions  to 
statutory  requirements.  See  Alabama 
Power  Co.  v.  Costle.  636  F.  2d  323.  360- 
61  (D.C.  Cir.  1979).  Upon  redesignation 
of  this  area  to  attainment,  the 
prevention  of  significant  deterioration 
provisions  (PSD)  contained  in  part  C  of 
tide  I  of  the  Act  are  applicable.  Virginia 
received  full  delegation  of  authority  of 
the  Federal  PSD  program  on  June  3, 
1981.  [See  40  CFR  52.2451] 

2.B.2.  Subpart  1  of  Part  D— Section  176 
Conformity  Plan  Provisions 

Section  1 76  of  the  Act  reqiiires  states 
to  revise  their  SIPs  to  establish  criteria 
and  pnx:edures  to  ensure  that  federal 
actions,  before  they  are  taken,  conform 
to  the  air  quality  planning  goals  in  the 
applicable  SIP.  The  requirement  to 
determine  conformity  applies  to 
transportation  plans,  programs  and 
projects  developed,  funded  or  approved 
under  Tide  23  U.S.C.  or  the  Federal 
Transit  Act  ("transportation 
conformity"),  as  well  as  to  all  other 
federal  actions  ("general  conformity"). 
Section  176  fiulher  provides  that  the 
conformity  revisions  to  be  submitted  by 
states  must  be  consistent  with  federal 
conformity  regulations  that  the  Act 
required  EPA  to  promulgate.  Congress 
provided  for  the  state  revisions  to  be 
submitted  one  year  after  the  date  for 
promulgation  of  final  EPA  conformity 
regulations.  When  that  date  passed 
without  such  promulgation,  EPA's 
General  Preamble  for  the 
Implementation  of  Tide  I  informed 
states  that  the  conformity  regulations 
would  establish  submittal  dates  [see  57 
FR  13498, 13557  (April  16, 1992)]. 
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The  EPA  promulgated  final 
transportation  conformity  regulations  on 
November  24.  1993  (58  FR  62188)  and 
general  conformity  regulations  on 
November  30, 1993  (58  FR  63214). 
These  conformity  rules  require  that 
states  adopt  both  transportation  and 
general  conformity  provisions  in  their 
SIPs  for  areas  designated  nonattainment 
or  subject  to  a  maintenance  plan 
approved  under  section  175 A  of  the  Act. 
Pursuant  to  section  51.396  of  the 
transportation  conformity  rule  and 
section  51.851  of  the  general  conformity 
rule,  the  Commonwealth  of  Virginia  is 
required  to  submit  a  SIP  revision 
containing  transportation  conformity 
criteria  and  procedures  consistent  with 
those  established  in  the  federal  rule. 
Similarly,  Virginia  is  required  to  submit 
a  SIP  revision  containing  general 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
federal  rule. 

Although  this  redesignation  request 
was  submitted  to  EPA  after  the  due 
dates  for  the  SIP  revisions  for 
trans{>ortation  conformity  (58  FR  62188) 
and  general  conformity  (58  FR  63214) 
rules,  EPA  has  interpreted  the 
conformity  requirements  as  not  being 
applicable  requirements  for  purposes  of 
evaluating  the  redesignation  request 
under  section  107(d)  of  the  Act.  The 
rationale  for  this  is  based  on  a 
combination  of  two  factors. 

First,  the  requirement  to  submit  SIP 
revisions  to  comply  with  the  conformity 
provisions  of  the  Act  continues  to  apply 
to  areas  even  after  redesignation  to 
attainment.  Therefore,  the 
Commonwealth  remains  obligated  to 
adopt  the  transportation  and  general 
conformity  rules  even  after 
redesignation.  While  redesignation  of  an 
area  to  attaiiunent  enables  the  area  to 
avoid  further  compliance  with  most 
requirements  of  section  110  and  part  D 
of  the  Act,  since  those  requirements  are 
linked  to  the  nonattainment  status  of  an 
area,  the  conformity  requirements  apply 
to  both  nonattainment  and  maintenance 
areas.  Second,  EPA's  federal  conformity 
rules  require  the  performance  of 
conformity  analyses  in  the  absence  of 
state-adopted  rules.  Therefore,  a  delay 
in  adopting  state  rules  does  not  relieve 
an  area  from  the  obligation  to 
implement  conformity  requirements. 

Because  areas  are  subject  to  the 
conformity  requirements  regardless  of 
whether  they  are  redesignated  to 
attainment  and  must  implement 
conformity  under  federal  rules  if  state 
rules  are  not  yet  adopted,  these 
requirements  are  not  applicable 
requirements  for  purposes  of  evaluating 
a  redesignation  request.  , 


Therefore,  EPA  has  modified  its 
national  policy  regarding  the 
interpretation  of  the  provisions  of 
section  107(d)(3)(E)  of  the  Act 
concerning  the  applicable  requirements 
for  purposes  of  reviewing  an  ozone 
redesignation  request.  Under  this  new 
policy,  for  the  reasons  just  discussed, 
EPA  believes  that  the  ozone 
redesignation  request  for  Hampton 
Roads  may  be  approved 
notwithstanding  the  lack  of  approved 
Commonwealth  transportation  and 
general  conformity  rules. 

2.B.3.  Subpart  2  of  part  D — Section  182 
Provisions  for  Ozone  Nonattainment 
Areas 

The  Hampton  Roads  nonattairunent 
area  is  classified  as  marginal  and  is 
subject  to  the  requirements  of  section 
182(a)  of  the  Act.  The  Commonwealth 
was  required  to  meet  the  emission 
inventory  requirement  of  section 
182(a)(1)  and  the  emissions  statement 
program  requirement  of  section 
182(a)(3)(b). 

Section  182(a)(1)  required  an 
emissions  inventory  as  specified  by 
section  172(c)(3)  of  actual  emissions  of 
carbon  monoxide  (CO),  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx)  firom  all  sources  by  November  15, 
1992.  Virginia  submitted  its  1990  base 
year  inventory  for  the  Hampton  Roads 
area  which  was  approved  by  EPA  on 
September  16.  1996  [61  FR  48629]. 

Section  182(a)(3)(B)  required  a  SIP 
revision  by  November  15,  1992  to 
require  stationary  sources  of  VOC  and 
NOx  emissions  to  report  the  actual 
emissions  of  these  pollutants  annually. 
On  November  4, 1992,  Virginia 
submitted  rule  revisions  implementing 
the  emission  statement  requirement. 
EPA  approved  Virginia's  Emission 
Statement  program  as  a  SIP  revision  on 
May  2, 1995.  codified  at  40  CFR 
52.2420(c)(103). 

As  discussed  above,  RACT  corrections 
are  not  required  imder  section  182(a)(2) 
for  areas  such  as  Hfunpton  Roads  that 
were  not  designated  nonattainment 
until  after  the  1990  CAA  Amendments. 
Additionally,  section  182(a)(2)  does  not 
require  the  submission  of  an  inspection 
and  maintenance  SIP  revision  for 
Hampton  Roads.  Likewise,  as  discussed 
above  under  the  part  172  requirements, 
the  Commonwealth  need  not  comply 
with  the  requirements  of  section  182(a) 
concerning  revisions  to  the  part  D  NSR 
program  in  order  to  be  redesignated. 

Section  182(3)  requires  submission  of 
periodic  inventories  every  three  years 
from  1990  until  the  area  is  redesignated 
attainment.  The  maintenance  plan  for 
Hampton  Roads  contains  a  full  emission 
inventory  for  the  attaiiunent  year  1993, 


as  discussed  below  in  section  5.A. 
Because  the  attainment  year  is  the  same 
as  the  year  the  first  periodic  inventory 
came  due,  the  maintenance  plan 
satisfies  this  requirement. 

3.  Fully  Approved  SIP  Under  Section 
UO{k)  of  the  Act 

EPA  has  determined  that  the 
Commonwealth  of  Virginia  has  a  fully 
approved  SIP  under  section  llO(k), 
which  also  meets  the  applicable 
requirements  of  section  110  and  Part  D 
as  discussed  above.  Therefore,  the 
redesignation  requirement  of  section 
107(d)(3)(E)  (ii)  has  been  met. 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

The  Commonwealth  must  be  able  to 
reasonably  attribute  air  quality 
improvements  in  the  area  to  emission 
reductions  which  are  permanent  and 
enforceable.  Attainment  resulting  bom 
temporary  reductions  in  emission  rates 
or  unusually  favorable  meteorological 
conditions  does  not  qualify  for 
redesignation. 

Under  the  1977  Act.  EPA  approved 
the  Conunonwealth  of  Virginia  SIP 
control  strategy  for  the  Hampton  Roads, 
Virginia  area.  EPA  determined  the 
emission  reductions  were  achieved  as  a 
result  of  those  enforceable  rules. 

Several  other  enforceable  control 
measures  have  come  into  place  since  the 
Hampton  Roads,  Virginia  area  violated 
the  ozone  NAAQS.  Significant 
reductions  in  ozone  preciu^or  emissions 
are  attributed  to  federal  mobile  source 
emission  control  programs.  Specifically, 
reductions  occurred  due  to  the  Federal 
Motor  Vehicle  Control  Program 
(FMVCP)  due  to  the  mandatory  lowering 
of  fuel  volatility  and  automobile  fleet 
turnover.  Effective  in  1993,  the  Reid 
Vapor  Pressure  (RVP)  of  gasoline 
decreased  from  9.9  pounds  per  square 
inch  (psi)  to  7.8  psi  in  the  Hampton 
Roads  area.  Beginning  in  1995,  federal 
reformulated  gasoline  (RFC)  was 
implemented  in  Hampton  Roads  as  a 
replacement  to  low  RVP  gasoline.  The 
benefits  of  RFC  will  be  discussed  later 
in  this  document  under  the 
maintenance  plan  control  strategies. 

Virginia  developed  a  design  year 
emissions  inventory  representing  the 
"worst  case"  emissions  scenario  that 
contributes  to  ozone  violations  as  a 
starting  point  for  the  redesignation 
request.  The  design  year  chosen  by 
Virginia  for  Hampton  Roads  is  1988,  a 
year  that  was  particularly  conducive  to 
ozone  violations  in  eastern  U.S. 
nonattainment  areas.  The  maintenance 
plan  contains  a  comprehensive 
emissions  inventory  of  ozone 
precursors,  VOCs.  NOx  and  CO,  for  the 


year  1988  to  establish  the  amount  of 
emission  reductions  achieved  to  reach 
attainment  with  the  ozone  NAAQS  in 
the  1993  attainment  year. 

The  amount  of  reductions  achieved 
from  FMVCP  and  RVP  programs 
between  1988  and  1993  was  determined 
using  EPA's  mobile  emission  inventory 
model  MOBILE  5.0a  and  relevant 
vehicle  miles  traveled  (VMT)  data.  As  a 
result  of  these  permanent  and. 
enforceable  reductions,  VOC  emissions 
were  reduced  by  49.115  tons/day  (1988- 
1993);  emissions  of  NOx  increased  by 
8.481  tons/day  in  Hampton  Roads,  llie 
Commonwealth  of  Virginia's 
maintenance  plan  requires  the 
continuation  of  the  federal  RVP 
program.  The  Conunonwealth 
demonstrated  that  point  source  VOC 
emissions  were  not  artificially  low  due 
to  local  economic  downtiun  during  the 
period  in  which  Hampton  Roads  air 
quality  came  into  attainment. 
Reductions  due  to  decreases  in 
production  levels  or  from  other 
unenforceable  scenarios  such  as 
voluntary  reductions  were  not  included 
in  the  determination  of  the  emission 
reductions. 

EPA  finds  that  the  combination  of 
measures  contained  in  the  SIP  and 
federal  measiu^s  have  resulted  in 
permanent  and  enforceable  reductions 
in  ozone  precursors  that  have  allowed 
Hampton  Roads  to  attain  the  NAAQS, 
and  therefore,  that  the  redesignation 
criterion  of  section  107(d)(3)(E)(iii)  has 
been  met. 


5.  Fully  approved  Maintenance  Plan 
Under  Section  1 75 A 

Section  175  A  of  the  Act  sets  forth  the 
elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attaiiunent.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  Administrator  approves  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation,  the 
Commonwealth  must  submit  a  revised 
maintenance  plan  which  demonstrates 
attainment  for  the  ten  years  following 
the  initial  ten-year  period.  To  provide 
for  the  possibility  of  future  NAAQS 
violations,  the  maintenance  plan  must 
contain  contingency  measures,  with  a 
schedule  for  implementation,  adequate 
to  assure  prompt  correction  of  any  afr 
quality  problems.  EPA  is  approving  the 
Virginia  maintenance  plan  for  the 
Hampton  Roads,  Virginia  area  because 
EPA  finds  that  Virginia's  submittal 
meets  the  requirements  of  section  175 A 
of  the  Act  as  discussed  below. 

5.A.  Emissions  Inventories 

The  Commonwealth  developed  an 
attainment  emissions  inventory  to 
identify  the  level  of  emissions  sufficient 
to  achieve  the  ozone  NAAQS.  The 
maintenance  plan  submitted  on  August 
27,  1996  contains  comprehensive 
inventories  for  the  years  1993,  2000  and 
2008  prepared  according  to  EPA 
guidance  for  ozone  precursors,  VOCs, 
NOx,  and  CO  emissions  to  demonstrate 
attainment  and  maintenance  for 
Hampton  Roads.  The  inventories 
include  area,  stationary,  non-road 
mobile  and  mobile  sources.  The  1993 
inventory  is  considered  representative 


of  attainment  conditions  because  the 
NAAQS  was  not  violated  during  1993 
and  was  one  of  the  three  years  upon 
which  the  att^nment  demonstration 
was  based.  The  plan  includes  a 
demonstration  that  emissions  will 
remain  below  the  1993  attainment  year 
levels  for  a  10  year  period  (2008)  and 
provides  an  interim  year  inventory  as 
required  by  EPA  guidance  for  the  year 
2000.  The  Commonwealth  has 
demonstrated  that  emissions  for  ozone 
precursors  through  the  year  2008  will 
remain  below  the  1993  attainment  year 
levels  because  of  pemument  and 
enforceable  measures,  while  allowing 
for  growth  in  population  and  vehicle 
miles  traveled  (VMT). 

The  Commonwealth's  submittal 
contains  detailed  inventory  data  and 
summaries  by  coimty  and  source 
category.  Growth  Projections  for  point, 
non-road  and  area  sources  were  derived 
using  EPA's  Economic  Growth  Analysis 
System  (E-GAS)  and  the  Bureau  of 
Economic  Analysis  Factors.  These 
factors  were  applied  to  the  1993 
inventory  to  reflect  the  expected 
emission  levels  through  2008.  VMT 
growth  was  provided  by  the  Virginia 
Department  of  Transportation.  These 
projected  year  inventories  were 
prepared  in  accordance  with  EPA 
guidance.  EPA's  TSD  includes  a  more 
detailed  analysis  of  the  projected  year 
inventories  for  the  nonattainment  area. 
The  following  table  summarizes  the 
average  peak  ozone  season  weekday 
VOC,  NOx,  and  CO  emissions  for  the 
major  anthropogenic  (non-biogenic) 
source  categories  for  the  1993 
attainment  year  inventory  and  projected 
2000  and  2008  inventories. 


Emissions  (tons  per  year) 

1993 

20U0 

2008 

VOCs: 

Point  sources  _ „ 

Area  sources^  .'....„ 

25.044 
129.702 

73.244 
227.990 

85J>0» 

66.887 

77.983 

230.079 

13.324 
300.167 
590.918 
904.409 

27.395 
128.491 

50.853 
206.739 

86.634 

72.184 

70.064 

228.882 

14.673 
320.364 
370.022 
705.059 

30.040 
138  641 

Subtotal  

51.862 
218.543 

NO.: 

Point  sources  „ 

81.072 

Area  sources . . 

78.088 

Mobile  sources . „ 

Subtotal 

70.061 
229.221 

CO: 

Point  sources  „ „ 

Area  sources „ „„ 

14.699 
340.541 

Mobile  sources » _ 

366.121 

Subtotal  

721.361 

TOTALS _     . 

1362.478 

1140.680 

1169.12S 

'  Area  source  category  includes  non-road  mobile  emissions  and  emissions  from  motor  vehicle  refueling. 

3  Mobile  source  estimates  include  emissions  safety  margins.  A  safety  marain  exists  when  ttie  total  emissions  (stationary,  mot)ile.  area)  pro- 
jected for  tfie  attainment  year  (or  years  of  a  maintenance  plan)  are  less  than  the  emIssKxis  level  necessary  to  demortstrate  attainment  or  mainte- 
nance. That  difference  in  emissions  constitutes  a  safety  margin.  In  this  case,  Virginia  allocated  such  safety  margins  to  the  orv-road  portion  of  tt>e 
mobile  emissions  budget  to  satisfy  conformity  requirements. 
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5.B.  Demonstration  of  Maintenance 

As  shown  in  the  previous  table, 
decreases  in  VOC  emissions  are 
projected  in  the  Hampton  Roads 
nonattainment  area  throughout  the 
maintenance  period.  While  NO, 
emissions  are  projected  to  increase 
slightly,  the  decrease  in  VOC  emissions 
is  sufficient  to  offeet  the  NO,  increase. 

Virginia  attributes  the  projected 
reductions  of  VOC  emissions  to  the 
following  national  control  measures: 
Federal  Motor  Vehicle  Control  Program 
(Tier  1);  Reformulated  Gasoline  (on-road 
and  non-road),  and  pending  EPA  rules 
regulating  emissions  from  Consumer/ 
Commercial  Solvents  reformulations; 
Architectural/Industrial  Maintenance 
Coatings  reformulation;  and  Automobile 
Refinishing.  Additionally,  the 
Commonwealth  implemented  source 
speci^c  seasonal  NO,  emission  limits 
(emission  caps)  on  two  point  sources  of 
NO.  in  the  nonattainment  area.  Each 
control  program  and  the  anticipated 
emissions  bene^t  is  discussed  briefly 
below.  EPA  believes  these  measures  will 
contribute  significant  emissions 
reductions  that  will  help  keep  the 
Hampton  Roads  area  in  attainment  of 
the  ozone  NAAQS.  Refer  to  the  TSD  for 
further  detail. 

1.  Federal  Motor  Vehicle  Control 
Program  (Tier  1):  EPA  is  required  under 
the  Clean  Air  Act  to  issue  new  and 
cleaner  motor  vehicle  emission 
standards  to  be  phased  in  beginning 
with  the  model  year  1994,  as  well  as  a 
uniform  level  of  evaporation  emission 
controls.  EPA  promulgated  a  national 
rule  establishing  "new  car"  standards 
for  1994  and  newer  model  year  light- 
duty  vehicles  and  light-duty  trucks  on 
June  5. 1991  (56  FR  25724).  In  the 
Hampton  Roads  maintenance  plan. 
Virginia  projects  an  anticipated 
reduction  from  Tier  1  of  VOCs  of  18.187 
tons/day  in  the  year  2000  and  30.835 
tons/day  by  the  year  2008;  and  of  NO, 
of  15.924  tons/day  in  2000  and  24.778 
tons/day  in  2008.  These  benefits  were 
calculated  using  the  Mobile  5.0a  model. 
EPA  has  reviewed  Virginia's  calculation 
of  the  benefits  for  this  measure  and 
finds  the  amount  of  reduction  Virginia 
claims  acceptable. 

2.  Reformulated  Gasoline  (on-road 
and  non-road):  Section  211(k)  of  the 
Clean  Air  Act  requires  that,  beginning 
January  1, 1995,  only  reformulated 
gasoline  be  sold  or  dispensed  in  ozone 
nonattainment  areas  classified  as  severe 
or  above.  Gasoline  is  reformulated  to 
reduce  combustion  by-products  and  to 
produce  fewer  evaporative  emissions. 
Section  211(k)(6)  allows  other 
nonattainment  areas  to  "opt  in"  to  the 
program.  Virginia  submitted  a  request  to 


opt-in  to  the  Reform  Gas  program  in  the 
Hampton  Roads  nonattainment  area 
beginning  in  1995,  which  EPA  approved 
on  December  23,  1991.  The 
Commonwealth  claims  the  following 
projected  reductions  in  tons/ day  from 
this  program: 


2000 

(TPD) 

2008 
(TPD) 

On-road  sources  

Nofvroad  sources  

Area  sources 

14.8 
1.15 
1.8 

14.5 
12 
1.95 

EPA's  Mobile  5.0a  model  was  used  to 
determine  the  emission  benefit.  EPA  has 
reviewed  Virginia's  calculation  of  the 
benefits  for  this  control  program  and 
finds  the  amount  of  reduction  Virginia 
claims  is  acceptable. 

3.  Architectural  and  Industrial 
Maintenance  Coatings  (AIM):  Emission 
reductions  have  been  projected  bom 
AIM  coatings  due  to  the  expected 
promulgation  by  the  EPA  of  a  national 
rule.  VOC  emissions  emanate  from  the 
evaporation  of  solvents  used  in  the 
coating  process.  In  a  memo  dated  March 
7,  1996,  EPA  allowed  states  to  claim  a 
20%  reduction  of  total  AIM  emissions 
from  the  national  rule.  As  a  result  of 
legal  challenges  to  the  proposed 
national  rule  for  AIM.  EPA  has 
negotiated  a  compliance  date  of  no 
earlier  than  January  1,  1998.  In  the 
maintenance  plan  for  Hampton  Roads. 
Virginia  projects  a  20%  reduction  in 
VOC  emissions  from  the  1993 
attainment  year  inventory  for  this 
category  which  translates  into  2.821 
tons/day  by  2000  and  2.831  tons/day  by 
2008.  EPA  has  reviewed  Virginia's 
calculation  of  the  benefits  for  this 
measure  and  finds  the  amount  of 
reduction  Virginia  claims  acceptable. 

4.  Consumer  and  Conunercial 
Products:  Section  183(e)  of  the  Clean 
Air  Act  required  EPA  to  conduct  a  study 
of  VOC  emissions  from  consumer  and 
commercial  products  and  to  compile  a 
regulatory  priority  list.  EPA  is  then 
required  to  regulate  those  categories  that 
account  for  80%  of  the  consumer 
product  emissions  in  ozone 
nonattainment  areas.  Group  I  of  EPA's 
regulatory  schedule  lists  24  categories  of 
consumer  products  to  be  regulated  by 
national  rule,  including  personal, 
household,  and  automotive  products. 
Per  a  June  22. 1996  EPA  policy  memo, 
states  may  claim  credit  for  up  to  a  20% 
reduction  of  total  consumer  product 
emissions.  At  this  time,  the  final  rule  for 
consumer  products  is  expected  to  be 
signed  by  the  Administrator  in  March 
1997  and  require  compliance  by  July 
1997.  In  the  maintenance  plan  for 
Hampton  Roads,  Virginia  projects  a  20% 


reduction  in  VOC  emissions  from  the 
1993  attainment  year  inventory  in  this 
category  which  translates  into  1 .664 
tons/day  by  2000  and  1.765  tons/day  by 
2008.  EPA  has  reviewed  Virginia's 
calcidation  of  the  benefits  for  this 
measiuv  and  finds  the  amount  of 
reduction  Virginia  claims  acceptable. 

5.  Automobile  Refinishing:  EPA  is  in 
the  process  of  adopting  a  national  rule 
to  control  VOC  emissions  bom  solvent 
evaporation  through  reformulation  of 
coatings  used  in  auto  body  refinishing 
processes.  These  coatings  are  typically 
used  by  industry  and  small  businesses, 
or  by  vehicle  owners.  VOC  emissions 
emanate  from  the  evaporation  of 
solvents  used  in  the  coating  process.  In 
a  November  24,  1994  memo,  EPA  set 
forth  policy  on  the  creditable  reductions 
to  be  assumed  bom  the  national  rule  for 
auto  body  refinishing.  That  memo 
stipulated  a  37%  reduction  from  ciurent 
emissions.  In  the  maintenance  plan  for 
Hampton  Roads,  Virginia  projects  a  37% 
reduction  in  VOC  emissions  from  the 
1993  attainment  year  inventory  in  this 
category  which  translates  into  1.803 
tons/day  by  2000  and  1.809  tons/ day  by 
2008.  EPA  has  reviewed  Virginia's 
calculation  of  the  benefits  for  this 
measure  and  finds  the  amount  of 
reduction  Virginia  claims  acceptable. 

6.  Source  Specific  NOx  Emission 
Limits:  The  Commonwealth  established 
seasonal  NOx  emission  limits  for 
selected  major  point  sources  in  the 
Hampton  Roads  area.  The  limits  have 
been  established  through  SIP  approved 
federally  enforceable  state  operating 
permits.  The  emission  limits  are  only 
effective  during  the  peak  ozone  season 
months,  June- August.  In  the 
maintenance  plan,  the  permitted 
emission  limits  will  result  in  5.845  tons/ 
day  (2000)  and  26.148  tons/ day  (2008) 
reduction  in  NOx  emissions  from  the 
previously  permitted  emission  levels  in 
the  1993  attainment  year  inventory.  EPA 
has  reviewed  Virginia's  calculation  of 
the  benefits  for  this  measure  and  finds 
the  amount  of  reduction  Virginia  claims 
acceptable. 

As  discussed  earlier,  Hampton  Roads 
has  continued  to  monitor  attainment  of 
the  ozone  NAAQS  through  1996.  EPA 
believes  that  these  emissions  projections 
and  the  associated  control  measures 
demonstrate  that  the  nonattainment  area 
will  continue  to  maintain  the  ozone 
NAAQS  until  the  year  2008. 

5.C.  Verification  of  Continued 
Attainment 

Continued  attaiiunent  of  the  ozone 
NAAQS  in  Ha^ipton  Roads  depends,  in 
part,  on  the  Com*  lonwealth  of 
Virginia's  S^rts  toward  tracking 
indicators  of  (Continued  attainment 


Federal  Register  /  Vol.  62.  No.  48  /  Wednesday.  March  12,  1997  /  Rules  and  Regulations      11343 


during  the  maintenance  period.  The 
Commonwealth  of  Virginia  will  track 
the  status  and  effectiveness  of  the 
maintenance  plan  by  updating  the 
emissions  inventory  annually  and 
through  periodic  evaluations.  Virginia 
has  committed  to  develop  and  submit  to 
EPA  comprehensive  tracking 
inventories  every  three  years  during  the 
maintenance  period. 

The  Commonwealth  of  Virginia  will 
acquire  source  emissions  data  through 
the  annual  emission  statements 
program.  The  Commonwealth  of 
Virginia  will  continue  to  monitor 
ambient  ozone  levels  by  operating  its 
ambient  ozone  air  quality  monitoring 
network  in  accordance  v»nth  40  CFR  part 
58.  The  Conunonwealth  will  continue  to 
follow  appropriate  quality  assurance 
and  quality  control  procedures  and 
enter  the  data  into  AIRS. 

5.D.  Contingency  Plan 

The  level  of  VOC  and  NOx  emissions 
in  Hampton  Roads  will  largely 
determine  its  ability  to  stay  in 
compliance  with  the  ozone  NAAQS. 
Despite  the  Commonwealth  of  Virginia's 
best  efforts  to  demonstrate  continued 
compliance  with  the  NAAQS,  Hampton 
Roads  may  exceed  or  violate  the 
NAAQS.  Therefore,  Virginia  has 
provided  the  following  triggering  events 
and  contingency  measures  with  a 
schedule  for  implementation  in  the 
event  of  futiue  ozone  air  quality 
problems. 

1.  In  the  event  that  VOC  or  NOx 
emissions  exceed  the  projected 
emissions  inventories,  RACT 
regulations  will  be  implemented  for 
either  VOC  or  NOx  sources  that  have 
emissions  of  100  tons  per  year  or  more, 
depending  on  the  pollutant  of  concern. 

2.  In  the  event  that  a  violation  of  the 
ozone  NAAQS  occurs  at  any  individual 
monitor,  either  VOC  RACT  or  NOx 
RACT  regiUations  will  be  implemented 
for  ai\  sources  with  emissions  of  over 
100  tons  per  year  or  more. 

These  contingency  measures  will  be 
implemented  on  the  following  schedule: 

A.  Notification  received  from  EPA 
that  a  contingency  measure  must  be 
implemented,  or  three  months  after  a 
recorded  violation; 

B.  Applicable  regulation  to  be 
adopted  12  months  after  date 
established  in  A  above; 

C.  Regulation  implemented  within  6 
months  of  adoption; 

D.  Compliance  with  regulation 
achieved  within  12  months  of  adoption. 

5.E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(h)  of 
the  Act.  the  Commonwealth  of  Virginia 


has  agreed  to  submit  a  revised 
maintenance  SIP  eight  years  after  the 
area  is  redesignated  to  attainment  Such 
revised  SIP  will  provide  for 
maintenance  for  an  additional  ten  years. 

EPA  has  determined  that  the 
maintenance  plan  adopted  by  the 
Commonwealth  of  Virginia  and 
submitted  to  EPA  on  August  27. 1996 
meets  the  requirements  of  section  175 A 
of  the  Act.  Therefore.  EPA  is  approving 
the  maintenance  plan. 

m.  Interim  Implementation  Policy  (IIP) 
Impact 

On  December  13, 1996,  EPA 
published  proposed  revisions  to  the 
ozone  and  particulate  matter  NAAQS. 
Also  on  December  13, 1996,  EPA 
published  its  proposed  policy  regarding 
the  interim  implementation 
requirements  for  ozone  and  particulate 
matter  during  the  time  period  following 
any  promulgation  of  a  revised  ozone  or 
particulate  matter  NAAQS  (61  FR 
65751).  This  QP  includes  proposed 
policy  regarding  ozone  redesignation 
actions  submitted  to  and  approved  by 
EPA  prior  to  promulgation  of  a  new 
ozone  standard,  as  well  as  .those 
submitted  prior  to  and  approved  by  EPA 
after  the  promulgation  date  of  a  new  or 
revised  ozone  standard. 

Complete  redesignation  requests, 
submitted  and  approved  by  EPA  prior  to 
the  promulgation  date  of  the  new  or 
revised  ozone  standard,  will  be  allowed 
to  redesignate  to  attainment  based  on 
the  maintenance  plan's  abiUty  to 
demonstrate  attainment  of  the  current  1- 
hour  standard  and  compliance  with 
existing  redesignation  criteria.  Any 
redesignation  requests  submitted  prior 
to  promulgation,  which  are  not  acted 
upon  by  EPA  prior  to  that  promulgation 
date,  must  then  also  include  a 
maintenance  plan  which  demonstrates 
attainment  of  both  the  ciirrent  1-hour 
standard  and  the  new  or  revised  ozone 
standard  to  be  considered  for 
redesignation. 

As  disctissed  previously,  the 
Hampton  Roads  redesignation  request 
demonstrates  attainment  under  the 
ciurent  1-hour  ozone  standard. 

Since  the  EPA  plans  to  approve  this 
request  prior  to  the  promulgation  date  of 
the  new  or  revised  ozone  standard,  the 
Hampton  Roads  redesignation  request 
meets  the  proposed  IIP. 

IV.  Motor  Vehicle  Emissions  Budget 

To  achieve  expeditious  attainment  of 
the  NAAQS.  the  Clean  Air  Act 
provisions  at  section  176  require  that 
any  project,  program  or  plan  in  any  way 
approved,  accepted  or  funded  by  the 
federal  government  conform  to  the 
applicable  SIP.  As  discussed  earlier  in 


this  rulemaking  in  2.B.2.  Conformity 
Provisions,  conformity  determinations 
are  required  in  both  maintenance  and 
nonattainment  areas.  Transportation 
projects.  Transportation  Improvement 
Prc^rams  (TIPs)  and  Long  Range 
Transportation  Plans  must  demonstrate 
conformity. 

In  40  CFR  51.392  EPA  defines  a  motor 
vehicle  emissions  budget  as  that  portion 
of  the  total  allowable  emissions  of  any 
criteria  pollutant  or  its  precursors, 
which  is  defined  in  a  revision  to  the  SIP 
required  to  meet  reasonable  further 
progress,  attainment  or  maintenance 
demonstrations,  and  which  is  allocated 
to  highway  and  traitsit  vehicles.  The 
applicable  implementation  plan  for  an 
ozone  nonattainment  area  designates  a 
motor  vehicle  emissions  budget  for 
volatile  organic  compounds  and  may 
also  allocate  a  similar  budget  for  oxides 
of  nitrogen  (NOx)  in  the  case  of  the  Post 
1996  Reasonable  Fiuther  Progress  Plans 
required  in  ozone  nonattainment  areas 
classified  as  serious  or  above.  The 
applicable  SIP  for  an  ozone 
nonattainment  area  may  also  include  a 
NOx  budget  if  NOx  reductions  are  being 
substituted  for  reductions  of  VOCs  in 
milestone  years  required  for  reasonable 
further  progress.  The  applicable  SIP 
must  demonstrate  that  this  NOx  budget 
will  be  achieved  with  measures 
contained  therein. 

40  CFR  51.404  requires  that  long 
range  transportation  plans  specifically 
describe  the  transportation  system 
envisioned  for  certain  future  years, 
which  are  called  horizon  years.  For 
maintenance  areas,  the  regional  analysis 
of  emissions  from  this  transportation 
system  in  each  horizon  year  must  be 
less  than  or  equal  to  the  motor  vehicle 
emissions  budget  established  by  the 
maintenance  plan.  EPA's  transportation 
conformity  regulations  require  long 
range  transportation  plans  to 
demonstrate  conformity  for  a  period  of 
time  (20  years)  that  goes  well  beyond 
the  actual  control  strategy  period  on 
which  the  budget  is  based.  The 
maintenance  plan  requires  adopted 
rules  to  cover  only  a  ten  year 
maintenance  period  (Virginia's 
maintenance  period  for  Hampton  Roads 
lasts  until  2008). 

Virginia  is  required  by  the  Clean  Air 
Act  to  perform  a  regional  emissions 
analysis  on  their  long  range 
transportation  plans  and  compare  the 
ozone  precursor  emissions  from  this 
analysis  to  the  VOC  and  NOx  motor 
vehicle  emissions  budgets,  in  ten  year 
increments  for  the  20  year  timeframe  of 
the  long  range  transportation  plan.  The 
Commonwralth  chose  to  create  a  VOC 
and  NOx  motor  vehicle  emissions 
budget  for  the  Hampton  Roads  area  for 


11344      Federal  Register  /  Vol.  62.  No.  48  /  Wednesday.  March  12,  1997  /  Rules  and  Regulations 


the  years  after  the  10-year  timeframe  of 
the  maintenance  plan  in  order  to 
facilitate  transportation  conformity 
determinations.  To  accommodate  the 
projected  mobile  emissions  growth  in 
the  Hampton  Roads  area  in  the  horizon 
years  of  the  transportation  planning 
cycle  (2015  and  beyond),  additional 
emission  reductions  from  enforceable 
control  measures  are  necessary  for 
positive  conformity  determination 
purposes.  To  be  creditable,  such 
reductions  must  be  included  in  the  SIP 
for  the  area. 

Virginia's  August  29,  1996  SIP 
revision  modifies  the  motor  vehicle 
emissions  budgets  in  the  Hampton 
Roads  maintenance  plan  in  support  of 
the  area's  transportation  plans  for  the 
period  beginning  in  2015.  Although 
mobile  source  emissions  of  NOx  and 
VOC  are  predicted  to  rise  in  the  year 
2015  as  VMT  increases,  Virginia 
anticipates  that  emission  reductions 
will  occur  during  this  time  period  from 
pending  national  emission  control 
programs  on  non-road  sour  :es  to  offset 
this  growth,  specifically  new  engine 
standards  for  marine  engines, 
locomotive  engines  and  heavy  duty 
diesel  engines.  The  Act  requires  that 
EPA  promulgate  new  emission 
standards  for  marine  engines, 
locomotive  engines  and  heavy  duty 
diesel  engines.  For  the  purposes  of 
conformity,  the  motor  vehicle  emissions 
budgets  in  the  maintenance  plan  are 
increased  to  53.730  tons  per  day  of  VCXI 
and  80.617  tons  per  day  of  NOx,  with 
an  effective  date  of  January  1,  2015.  The 
emissions  reductions  from  the  national 
control  programs  create  a  safety  margin. 
For  Hampton  Roads  the  safety  margin 
for  VOC  is  1.868  tons/day  and  for  NOx 
10.610  tons/ day.  All  these  reductions 
from  the  non-road  soiut:e  category  are 
allocated  to  the  motor  vehicle  emissions 
budget  for  the  purposes  of  conformity 
determinations.  Virginia  used 
applicable  EPA  guidance  "*  in  calculating 
the  anticipated  emission  benefits  irom 
the  national  control  programs. 

In  general,  approved  budgets  in  the 
SIP  are  not  superseded  until  the 
replacement  budgets  in  the  next  SIP  are 
actually  SIP  approved.  However, 
because  budgets  after  2008  are  not 
required  by  the  Act  for  this  maintenance 
plan  and  are  being  established  for 
conformity  purposes  only  to  bridge  the 
gap  between  the  end  of  the  first 
maintenance  plan  and  the  horizon 
years,  these  budgets  will  cease  to  apply 


*EPA'f  guidance  includes  two  policy  memos 
"Future  Nonroad  Emission  Reduction  Credits  for 
Locomotives"  dated  January  3.  1995  and  "Future 
Nonroad  Emission  Reduction  Credits  for  Court 
Order  Nonroad  Standards"  dated  November  2S. 
1996. 


once  the  second  ten-year  maintenance 
plan  is  submitted  to  EPA.  The  new 
submitted  budget  prepared  by  the 
Commonwealth  for  the  second  10-year 
maintenance  plan  will  replace  the 
budget  being  approved  today,  as  soon  as 
it  is  submitted  to  EPA  because  these 
budgets  will  be  a  more  appropriate  basis 
of  conformity.  If  the  national  emission 
control  programs  relied  on  in  this  SIP 
revision  are  not  implemented  according 
to  the  current  schedule  or  do  not 
produce  the  emission  benefits 
anticipated,  the  Commonwealth 
commits  to  revising  the  SIP  to  include 
other  measures  as  necessary  to 
compensate  any  shortfall.  Furthermore, 
the  long  range  motor  vehicle  emission 
budget  approved  today  will  have  to  be 
incorporated  into  the  second  ten-year 
maintenance  plan  demonstrating 
continued  attainment  of  the  ozone 
NAAQS  developed  for  the  Hampton 
Roads  area.  To  satisfy  conformity 
requirements  in  outlying  years,  EPA  is 
approving  the  motor  vehicle  emissions 
budget  for  the  Hampton  Roads  area 
submitted  on  August  29, 1996  into  the 
Virginia  SIP. 

V.  Final  Actisn 

The  EPA  has  evaluated  the 
Commonwealth's  redesignation  request 
for  Hampton  Roads  for  consistency  with 
the  Act,  EPA  regulations,  and  EPA 
policy.  The  EPA  believes  that  the 
redesignation  request  and  monitoring 
data  demonstrate  that  this  area  has 
attained  the  ozone  standard.  In  addition, 
EPA  has  determined  that  the 
redesignation  request  meets  the 
requirements  of  section  107(d)(3)(E)  and 
policy  set  forth  in  the  General  Preamble 
and  policy  memorandum  discussed  in 
this  document  for  area  redesignations, 
and  today  is  approving  Virginia's 
redesignation  request  for  Hampton 
Roads  submitted  on  August  27, 1996. 
Furthermore,  EPA  is  approving  into  the 
Virginia  SIP  the  required  maintance 
plan  because  ii  meets  the  requirements 
of  section  175 A  and  the  motor  vehicle 
emissions  budget  for  the  Hampton 
Roads  area. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  April  28, 1997 
unless  by  April  11,  1997,  adverse 
comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 


subsequent  document  that  wrill 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  April  28, 1997. 

The  Hampton  Roads  nonattainment 
area  is  subject  to  the  Act's  requirements 
for  marginal  ozone  nonattainment  areas 
until  and  unless  it  is  redesignated  to 
attainment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
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will  not  affect  a  substantial  number  of 
small  entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Upfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  apd 
advising  any  small  governments  that 
may  be  significanUy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(lJ(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 


E.  Petitions  for  Judicial  Review 

Under  section  307rb)(l)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
EPA's  approval  of  the  Hampton  Roads 
redesignation  request,  maintenance  plan 
and  mobile  emissions  budget  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
May  12, 1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sulqects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirement. 

Dated:  Febiuary  5, 1997. 
W.  Michael  McCabe. 
Regional  Administrator,  Region  HI. 

Chapter  I,  tide  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Anthority:  42  U.S.C.  7401-7671q. 

Subpart  W— Virginia 

2.  Section  52.2420  is  amended  by 
adding  paragraph  (cMll7)  to  read  as 
follows: 

§52.2420    ktenUflctlon  Of  plan. 

***** 

(c)*  •  * 

(117)  The  ten  year  ozone  maintenance 
plan  for  Hampton  Roads,  Virginia  ozone 
nonattainment  area  submitted  by  the 


Virginia  Department  of  Environmental 
Quality  on  August  27, 1996: 
(i)  Incorporation  by  reference. 

(A)  Letter  of  August  27,  1996  from  the 
Virginia  Department  of  Environmental 
Quality  transmitting  the  10  year  ozone 
maintenance  plan  for  the  Hampton 
Roads  marginal  ozone  nonattainment 
area. 

(B)  The  ten  year  ozone  maintenance 
plan  including  emission  projections, 
control  measures  to  maintain  attainment 
and  contingency  measures  for  Hampton 
Roads  ozone  nonattaiiunent  area 
adopted  on  August  27,  1996. 

(ii)  Additional  Material. 

(A)  Remainder  of  August  27, 1996 
Commonwealth  submittal  pertaining  to 
the  redesignation  request  and 
maintenance  plan  referenced  in 
paragraph  (c)(117)(i)  of  this  section. 

3.  Section  52.2424  is  added  to  read  as 
follows: 

f  52^424    Motor  VeliicleEfnisstons 
Budgets. 

Motor  vehicle  emissions  budget  for 
the  Hampton  Roads  maintenance  area 
adjusting  the  mobile  emissions  budget 
contained  in  the  maintenance  plan  for 
the  horizon  years  2015  and  beyond 
adopted  on  August  29, 1996  and 
submitted  by  the  Virginia  Department  of 
Environmental  Quality  on  August  29, 
1996. 

PART  81— (AMENDED] 

4.  The  authority  citation  for  part  81 
continues  to  read  as  follows:  • 

Anthority:  42  U.S.C  7401-7671. 

Subpart  C— Section  107  Attainment 
Status  Designations 

4.  In  §81.347  the  "Virginia-Ozone" 
table  is  amended  by  revising  the  entry 
for  "Norfolk- Virginia  Beach-Newport 
News  (Hampton  Roads)  Area"  to  read  as 
follows: 

§81.347    Virginia. 
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Virginia— Ozone 


Designation 

Classification 

DesiQnated  Area 

Date' 

Type 

Date' 

Type 

Norfok-Virginia      Beach-Newport      News 

(Hampton 

[insert  date  45  days  after 

Unclassifiat)le/  Attainment 

Roads)  Area 

publication  date]. 

Chesapeake 

• 

Hampton 

■ 

JarnesCity  County 

Newport  News 

Nortolk 

Poquoson 

Portsnxxith 

, 

Suffolk 

« 

Virginia  Beach 

Williamsburg 

Yortc  County 

'  This  date  is  November  15,  1990,  unless  ottienwise  noted. 


|FR  Doc.  97-6078  Filed  3-11-97;  8:45  am) 
BtLLMG  COOE  66aO-SO-P 

40  CFR  Part  80 

[FRL-57-02-2] 
R1N  2060-AD27 

Regulation  of  Fuels  and  Fuel 
Additives;  Standards  for  Reformulated 
Gasoline 

agency:  Enviroimiental  Protection 

Agency  (EPA). 

ACDON:  Notice  of  denial  of  petition  for 

reconsideration. 

summary:  Pursuant  to  section  553(e)  of 
the  Administrative  Procedure  Act,  the 
American  Petroleum  Institute  requested 
that  EPA  reconsider  and  repeal  the 
Phase  II  reformulated  gasoline  emission 
reduction  standard  for  oxides  of 
nitrogen.  For  the  reasons  provided 
below,  EPA  is  denying  this  petition. 
EPA's  review  of  new  data  concerning 
the  air  quality  benefits  and  cost- 
effectiveness  of  the  reformulated 
gasoline  emission  reduction  standard 
for  oxides  of  nitrogen  demonstrates  the 
continued  appropriateness  of  the 
standard. 

EFFECTIVE  DATE:  March  12, 1997. 
ADDRESSES:  Information  relevant  to  this 
action  is  contained  in  Docket  No.  A-96- 
27  at  the  EPA  Air  and  Radiation  Docket, 
room  M-1500  (mail  code  6102),  401  M 
St.,  SW.,  Washington,  DC  20460.  The 
docket  may  be  inspected  at  this  location 
from  8:30  a.m.  until  5:30  p.m. 
weekdays.  The  docket  may  also  be 
reached  by  telephone  at  (202)  260-7548. 
As  provided  in  40  CFR  part  2,  a 
reasonable  fee  may  be  charged  by  EPA 
for  photocopying. 


FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Wood,  Office  of  Mobile  Sources, 
Fuels  and  Energy  Division,  (202)  233- 
9000. 

SUPPLEMENTARY  INFORMATION 

I.  Introduction  and  Background 

On  February  16,  1994.  EPA  published 
a  final  rule  establishing  various  content 
and  emission  reduction  standards  for 
reformulated  gasoline  (RFC),  including 
provisions  for  the  certification  of  RFC 
and  enforcement  of  RFC  standards,  and 
establishing  certain  requirements 
regarding  unreformulated  or 
conventional  gasohne  (59  FR  7716).  The 
purpose  of  the  RFC  program  is  to 
improve  air  quality  by  requiring  that 
gasoline  sold  in  certain  areas  of  the  U.S. 
be  reformulated  to  reduce  emissions 
from  motor  vehicles  of  toxics  and 
tropospheric  ozone- forming 
compounds,  as  specified  by  section 
211(k)  of  the  Clean  Air  Act  (CAA  or  the 
Act).  Section  211(k)  mandates  that  RFC 
be  sold  in  nine  specific  metropolitan 
areas  with  the  most  severe  summertime 
ozone  levels;  RFC  must  also  be  sold  in 
any  ozone  nonattainment  area 
reclassified  as  a  severe  area,  and  in 
other  ozone  nonattainment  areas  that 
choose  to  participate  or  "opt  in"  to  the 
program.  The  Act  further  requires  that 
conventional  gasoline  sold  in  the  rest  of 
the  country  not  become  any  more 
polluting  than  it  was  in  1990  by 
requiring  that  each  refiner's  and 
importer's  gasoline  be  as  clean,  on 
average,  as  it  was  in  1990.  This  has 
resulted  in  regulatory  requirements 
referred  to  as  the  "anti-dumping" 
program. 

The  Act  mandates  certain 
requirements  for  the  RFC  program. 
Section  211(k)(l)  directs  EPA  to  issue 
regulations  that: 

Require  the  greatest  reduction  in  emissions 
of  ozone  forming  volatile  organic  compounds 


(during  the  high  ozone  season)  and  emissions 
of  toxic  air  pollutants  (during  the  entire  year) 
achievable  through  the  reformulation  of 
conventional  gasoline,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reductions,  any  nonair-quality  and 
other  air-quality  related  health  and 
environmental  impacts  and  energy 
requirements. 

Section  211(k)  specifies  the  minimum 
requirement  for  reduction  of  volatile 
organic  compounds  (VOCs)  and  toxics 
for  1995  through  1999,  or  Phase  I  of  the 
RFC  program;  the  section  specifies  that 
EPA  must  require  the  more  stringent  of 
a  formula  fuel  or  an  emission  reduction 
performance  standard,  measured  on  a 
mass  basis,  equal  to  15  percent  of 
baseline  emissions.  Baseline  emissions 
are  the  emissions  of  1990  model  year 
technology  vehicles  operated  on  a 
specified  baseline  gasoline.  Section 
211(k)(2)  compositional  specifications 
for  RFC  include  a  2.0  weight  percent 
oxygen  standard  and  a  1.0  volume 
percent  benzene  standard.  Section 
211(k)(2)  also  specifies  that  emissions  of 
oxides  of  nitrogen  (NOx)  may  not 
increase  in  RFC  over  baseline 
emissions. 

For  the  year  2000  and  beyond,  or 
Phase  II  of  the  RFC  program,  the  Act 
specifies  that  the  VOC  and  toxic 
performance  standards  must  be  no  less 
than  either  a  formula  fuel  or  a  25 
percent  reduction  from  baseline 
emissions,  whichever  is  more  stringent. 
EPA  can  adjust  these  standards  upward 
or  downward  taking  into  account  such 
factors  as  technological  feasibility  and 
cost,  but  in  no  case  can  the  standards  be 
less  than  20  percent. 

Shortly  after  passage  of  the  CAA 
Amendments  in  1990,  EPA  entered  into 
a  regulatory  negotiation  with  interested 
parties  to  develop  specific  proposals  for 
implementing  both  the  RFC  and  anti- 
dumping programs.  In  August  1991,  the 
negotiating  committee  reached 
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consensus  on  a  program  outline  that 
would  form  the  basis  for  a  notice  of 
proposed  rulemaking,  addressing 
emission  content  standards  for  Phase  I 
(1995-1999),  emission  models, 
certification,  use  of  averaging  and 
credits,  and  other  important  program 
elements. 

The  regulatory~negotiation  conducted 
by  EPA  did  not  address  the  Phase  II 
VOC  and  toxic  standards  for  RFC.  nor 
did  it  address  a  reduction  in  NOx 
emissions  beyond  the  statutory  cap 
imposed  under  section  211(k)(2)(A).  The 
final  rule  promulgated  by  EPA  closely 
followed  the  consensus  outline  agreed 
to  by  various  parties  in  the  negotiated 
rulemaking  process.  The  final  rule  also 
adopted  a  NOx  emission  reduction 
performance  standard  for  Phase  II  RFC, 
relying  on  authority  under  section 
211(c)(1)(A). 

In  December  1995,  the  American 
Petroleum  Institute  (API)  submitted  a 
petition  to  EPA  requesting 
reconsideration  and  repeal  of  the  Phase 
n  RFC  NOx  standard.  API  also 
requested  suspension  of  the  effective 
date  of  the  standard,  pending 
deliberations  on  the  cost-effectiveness  of 
NOx  control.  EPA's  initial  review  of  the 
API  petition  indicated  that  it  presented 
no  compelling  new  evidence  or 
argument  that  would  warrant  revisiting 
the  decision  made  in  promulgating  the 
Phase  II  RFC  NOx  reduction  standard. 
EPA  also  conducted  a  review  of  relevant 
and  available  new  information  on  costs 
and  benefits  developed  since 
promulgation  of  the  final  rule  to  ensiu« 
that  EPA's  conclusions  on  the 
appropriateness  of  the  Phase  II  RFC 
NOx  reduction  standard  remain  well- 
founded.  EPA  published  a  Federal 
Register  notice  requesting  comment  on 
the  issues  raised  in  the  API  petition.'  In 
December  1996,  EPA  reopened  the 
comment  period,  to  allow  public 
comment  on  a  draft  Department  of 
Energy  report  on  RFC  costs,  and  held  a 
meeting  with  interested  parties  to 
discuss  the  draft  report. 

The  arguments  presented  in  the  API 
petition  are  summarized  below, 
followed  by  a  summary  of  the  public 
comments  received,  and  EPA's  response 
to  the  petition  and  comments.  A 
complete  copy  of  the  API  petition, 
public  comments,  and  new  information 
generated  by  EPA  may  be  found  in  the 
docket  for  this  action. 


n.  Summary  of  API  Petition 

A.  Consistency  With  CAA  and 
Negotiated  Rulemaking 

In  its  petition.  API  argues  that  the 
Phase  n  RFC  NOx  emission  reduction 
standard  is  inconsistent  with  the  1990 
Clean  Air  Act  Amendments  and  the 
1991  regulatory  negotiation.^  API  cites 
provisions  of  the  statute  that  specifically 
require  reductions  in  various  pollutants, 
and  contrasts  those  explicit  NOx 
reduction  mandates  with  the  "no  NOx 
increase"  approach  toward  RFC  in 
section  211(k).3  API  also  argues  that  the 
1991  agreement  reached  in  the 
regulatory  negotiation  does  not  address 
a  Phase  II  NOx  reduction,  and  that  the 
focus  of  debate  during  the  regulatory 
negotiation  was  whether  de  minimis 
increases  in  NOx  would  satisfy  the  no 
NOx  increase  standard.* 

B.  Air  Quality  Benefits 

In  its  petition.  API  argues  that  ozone 
benefits  for  the  Phase  11  NOx  standard 
are  overstated.  *  API  states  that  the 
prim{U7  basis  for  the  NOx  standard  is 
ozone  attainment,  because  of  the  role 
NOx  emissions  play  with  VOC 
emissions  in  the  formation  of  ozone.* 
API  cites  EPA's  1994  Trends  Report^  to 
support  its  statement  that  substantial 
progress  toward  ozone  attainment  has 
been  made.  *  API  argues  that  progress 
toward  attainment  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  can  be  expected  to  continue 
because  of  new  federal  programs  and 
state  obligations  established  under  the 
Clean  Air  Act  Amendments  of  1990. ' 

API  further  argues  that  EPAs  section 
182(f)  waiver  decisions  show  that  NOx 
reductions  are  not  always  warranted  for 
ozone  attainment.'"  API  states  that,  in 
establishing  section  182(f)  waivers. 
Congress  recognized  that  NOx 
reductions  do  not  always  contribute  to 
ozone  attainment,  because  of 
atmospheric  meteorology  and  the 
complex  relationship  of  NOx  and  VOC 
emissions. ' '  API  characterizes  section 
182(f)  as  stating  that  major  sta'tionary 
source  requirements  for  NOx  do  not 
apply  where  NOx  reductions  do  not 


1 61  FK  35960  (July  9.  1996). 


^  API  Petition  for  Reconsideration  and 
Rulemaking  on  NOx  Reduction  Portion  of  the 
Reformulated  Gasoline  Rule  (hereinafter  "Pet.")  at 
p.  1. 

'Pet.  at  p.  2. 

«Pet.  atp.  3. 

'  Pet.  at  p.  5. 

»  Ibid. 

'  U.S.  EPA.  National  Air  Quality  and  Emissions 
Trends  Beport  1993.  EPA  454/R-94-026,  October 
1994,  p.  6. 

•  Pet.  at  p.  6. 

-  Ibid. 

'opet.  at  p.  7.  . 

■■Pet.  at  p.  S. 


contribute  to  ozone  NAAQS  attainment 
or  do  not  yield  net  air  quality  benefits 
in  the  affected  nonattainment  area.  '^ 
API  argues  that  the  Phase  II  RFC  NOx 
standard  emphasizes  those  portions  of  a 
1991  National  Research  Coimcil  study  '^ 
and  other  studies  that  show  NOx  control 
to  be  an  e£fective  ozone  control  strategy, 
while  discounting  those  parts  of  the 
same  studies  showing  that  NOx  control 
may  be  counterproductive  in  a 
particular  area.  '*  API  cites  studies  to 
contradict  EPA's  discounting  of  the 
adverse  effects  of  NOx  reductions  on 
ozone.  "  API  points  to  parts  of  EPA's 
1993  report  to  Congress  (piu^uant  to 
section  185B  of  the  CAA)  to  support  its 
contention  that  NOx  control  may  not 
always  be  appropriate  to  reduce 
ozone.'* 

API  argues  that  in  granting  section 
182(f)  waivers,  EPA  has  concluded  in 
most  cases  that  additional  NOx 
reductions  are  not  needed  for  ozone 
attainment:  however,  in  a  few  cases, 
EPA  has  found  that  NOx  reductions 
would  be  detrimental  to  ozone 
attainment'^  Moreover,  three  waivers 
would  suspend  major  stationary  source 
NOx  control  in  cities  required  to  use 
RFC:  Chicago.  Milwaukee,  and 
Houston.'*  API  states  that  the  waivers 
have  no  set  period  of  dtu^tion  and  stay 
in  place  so  long  as  the  conditions  in 
section  182(f}  are  met."  API  concludes 
that  the  Phase  D  NOx  standard  is 
incongruous  with  the  granting  of  section 
182(f)  waivers  in  RFC  areas.»  API  also 
argues  that  the  Phase  II  RFC  NOx 
standard  is  incongruous  with  the  two- 
phased  approach  EPA  adopted  for 
submittal  of  ozone  SIP  attainment 
demonstrations. 2'  API  concludes  that 
given  the  substantial  progress  toward 
ozone  NAAQS  attainment,  and  the  CAA 
requirement  of  continued  steady 
progress.  EPA's  Phase  n  RFC  NOx 
standard  applicable  in  all  RFC  areas  is 
incongruous  with  the  granting  of  state 


■2  Ibid. 

■>  National  Research  Council.  Rethinktng  the 
Ozone  Problem  in  Uiban  and  Reffonal  Air 
Pollution,  National  Academy  Press,  Washington, 
DC,  1991. 

•«PeLatp.  9. 

"Pet  at  p.  10. 

»*Pet.  at  p.  11. 

"Pet.  at  p.  12. 

■'Pet.  at  p.  13.  API  also  points  out  that  Dallas, 
which  chose  to  implement  the  RFC  program,  has 
been  granted  a  section  182(f)  waiver.  The  Dallas 
waiver  is  based  on  a  showing  that  Dallas  would 
attain  the  ozone  NAAQS  without  implementation  of 
the  additional  NOx  controls  required  under  section 
182.  59  FR  44386  (August  29, 1994). 

'»Ibid. 

lopet.  at  p.  14. 

» Ibid. 
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petitions  for  waiver  from  section  182 
NOx  reduction  requirements." 

API  also  argues  that  non-ozone 
benefits  claimed  for  the  Phase  II  RFC 
NOx  standard  are  wholly  speculative; 
no  evidence  is  offered  by  EPA  to  show 
that  the  assumed  effects  are  measurable, 
let  alone  significant. ^^  Non-ozone 
benefits  claimed  include  less  acid  rain, 
reduced  toxic  nitrated  compounds, 
reduced  nitrate  deposition,  improved 
visibility,  lower  levels  of  nitrogen 
dioxide,  lower  levels  of  PM-10,  and 
protection  against  increases  in  fuel 
olefin  content  which  could  increase  the 
reactivity  of  vehicle  emissions.  ^* 

C.  Cost-Effectiveness 

API  argues  that  the  impact  of  the  NOx 
reduction  standard  on  gasoline  refining 
costs  and  on  refinery  flexibility  is 
understated."  API  cites  statements  by 
EPA  acknowledging  that  a  NOx 
performance  standard  restricts  the 
flexibility  of  refiners  in  producing 
qualifying  RFG.^*  API  discounts  EPA's 
assertion  that  the  performance  standard 
is  not  a  fuel  recipe  and  refiners  may 
produce  gasoline  in  any  way  that 
achieves  the  desired  result.^''  According 
to  API,  any  NOx  reduction  "interferes 
with  refining  flexibility  and  leaves 
refiners  with  unduly  costly  and  narrow 
choices  for  producing  RFG."  ^* 

API  argues  that  the  cost-effectiveness 
of  NOx  reduction  is  overstated  because 
sulfur  removal  costs  are  understated  and 
ozone  benefits  are  overstated.  ^  API 
references  detailed  information 
submitted  during  the  RFG  rulemaking 
that  criticizes  inadequacies  in  the 
Bonner  &  Moore  refinery  model  used  by 
EPA.30  API  also  cites  a  1994  DOE 
study  ^'  that  API  characterizes  as 
suggesting  that  EPA's  desulfurization 
costs  are  too  low.*^  API  cites  cost 
estimates  recently  prepared  by  EPA  for 
the  Ozone  Transport  Assessment  Group 
(OTAG)  to  illustrate  its  point  that  EPA 
and  API  are  far  apart  on  cost  estimates.'^ 
API  states  that  if  EPA  used  more 
accurate  desulfurization  costs,  the  cost 
of  Phase  II  NOx  reductions  would 
increase  above  the  $10,000  per  ton 


"  Pet.  at  p.  15. 

"rbid. 

>>  Pal.  at  p.  16. 

»Ibid. 

"Id. 

»  Pet.  at  pp.  17-18. 

"Pet.  at  pp.  18-19. 

"Pet  at  p.  19. 

"  U.S.  DOE.  Estimating  the  Costs  and  EffacU  of 
Refonnulated  Gasolines.  DOE/PO-0030.  December 
1994  (hereinafter  "1994  DOE  study"). 

"Pet.  at  p.  20 

"Pol  at  pp.  20-21. 


benchmark  EPA  rejected  as  too  high 
during  the  RFG  rulemaking.'* 

API  also  argues  that  EPA's  analysis  of 
cost-effectiveness  does  not  take  into 
account  that  NOx  reductions  do  not 
contribute  to  ozone  attainment  in 
certain  areas."  API  states  that  the 
Chicago,  Milwaukee,  Houston  and 
Dallas  areas  each  have  section  182(f) 
waivers  and  comprise  33  percent  of  the 
non-California  RFG  market.  '*  API 
argues  that  the  benefit  of  NOx 
reductions  in  these  areas  is  at  least  zero, 
if  not  less  than  zero,  thereby  driving 
EPA's  cost-effectivenes^  up  to  about 
S7,500  per  ton.  based  on  this  factor 
alone. -'^ 

API  further  argues  that  EPA 
understated  the  relative  cost- 
effectiveness  of  major  stationary  source 
NOx  control  strategies,  by  dwelling  on 
motor  vehicle  and'engine  controls.'* 
API  argues  that  stationary  source 
controls  can  discriminate  between  areas 
where  NOx  reductions  contribute  to 
ozone  attainment  and  areas  where  they 
do  not,  unlike  motor  vehicle,  engine, 
and  fuel  controls. ''  API  cites  several 
studies  conducted  by  or  for  EPA 
between  July  1991  and  July  1994  that 
contain  more  comprehensive 
information  about  stationary  source 
controls,  including  cost-effectiveness.^ 
API  provides  a  table  citing  data  from 
those  stuilies.  and  includes  its  estimate 
of  incremental  cost-effectiveness  for 
several  technologies.*'  API  concludes 
that  its  incremental  cost-effectiveness 
values  compare  favorably  even  to  EPA's 
incremental  cost-effectiveness  estimate 
of  $5,000  per  ton  of  NOx  removed  for 
a  6.8  percent  NOx  emission  reduction.*^ 

API  argues  that  control  of  major 
stationary  sources  for  NOx  offers  a  far 
larger  potential  for  overall  reduction  in 
air  pollution.*'  API  cites  EPA's  1994 
Trends  Report  that  combustion 
stationary  sources  accoimt  for  about  50 
percent  of  national  NOx  emissions  with 
a  NOx  reduction  potential  of  75  to  95 
percent.**  API  further  argues  that  major 
stationary  source  controls  can  be 
targeted  to  avoid  the  economic  waste  of 
NOx  controls  where  they  are  not  needed 
and  the  adverse  effect  on  ozone  because 
of  atmospheric  chemistry.*' 


»«Pet. 
"Pet. 
"Pet. 
"Pet. 
"Pet. 
wPet. 
•Pet. 
"Pel. 
«Pet. 
"Pet. 
*«Pel. 
«>PeL 


alp.  21. 
at  p.  22. 
at  p.  22. 
at  p.  22. 
at  p.  23. 
at  p.  23. 
at  pp.  23-24. 
at  p.  25. 
at  p.  26. 
at  p.  27. 
at  p.  27. 
at  p.  29. 


API  concludes  that  EPA  should  repeal 
the  Phase  IT  RFG  NOx  emission 
reduction  standard  or,  at  least,  suspend 
the  effective  date  until  a  comprehensive 
consideration  of  NOx  control  cost- 
effectiveness  is  performed.**  API  claims 
EPA  should  sequence  NOx  controls 
where  NOx  reductions  are  appropriate, 
targeting  major  stationary  source  NOx 
controls  first  as  they  are  claimed  to  be 
more  cost-effective  and  can  be  targeted 
where  needed  geographically.  Other 
controls  should  not  be  considered  until 
major  stationary  source  controls  are 
employed  and  evaluated,  according  to 
API.*'  Finally,  API  concludes  that  Phase 
n  RFG  NOx  emission  reductions  are  not 
compelled  by  the  statute,  are  not 
necessary,  and  are  not  the  most  cost- 
effective  controls  for  NOx  reduction 
and,  thus,  satisfy  none  of  the  criteria  for 
regulatory  action  set  out  in  Executive 
Order  12866.** 

m.  Summary  of  Public  Comment 

EPA  received  public  comment  on  the 
API  petition  from  26  commenters, 
including  the  oil,  automotive,  and 
utility  industries,  and  from  states  and 
state  organizations.  This  section 
summarizes  those  comments. 

A.  Consistency  With  CAA  and 
Regulatory  Negotiation  Agreement  in 
Principle 

Whether  the  Phase  D  RFG  NOx 
reduction  standard  is  consistent  with 
the  CAA  and  the  regulatory  negotiation 
is  addressed  in  comments  by  several  oil 
companies,  and  by  oil,  automotive, 
utility,  and  state  associations.  Most 
comments  from  the  oil  industry  restate 
the  points  made  by  API  in  its  petition 
to  n'A,  described  in  the  previous 
section.  One  oil  company  also  argued 
that  EPA  did  not  give  proper 
consideration  to  the  statutory  factors 
required  imder  section  211(c)(1)(A)  of 
the  Act.  given  that  EPA  is  still  trying  to 
define  the  complex  relationships 
involving  NOx.  atmospheric  chemistry, 
and  ozone  formation. 

The  automotive,  utility,  and  state 
association  comments  argue  that 
although  the  Phase  II  RFG  NOx 
reduction  standard  is  not  mandated  by 
section  211(k)  of  the  CAA,  it  is  not 
inconsistent  with  the  CAA,  and  that  the 
Phase  II  program  was  not  addressed  by 
the  regulatory  negotiation's  Agreement 
in  Principle,  so  the  NOx  reduction 
standard  does  not  contradict  or 
supersede  any  specific  term  of  the 
agreement. 


«»Pel.  at  p.  31. 
"  Pet.  at  p.  30. 
4*Pe(.atpp.  30-31. 
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B.  Air  Quality  Benefits 

Most  comments  address  the  issue  of 
whether  EPA  overstated  the  air  quality 
benefits  of  the  Phase  II  RFG  NOx 
emission  reduction  standard.  Several  oil 
industry  comments  cite  air  quality 
modeling  data  generated  by  OTAG  to 
support  the  API  argument  that  NOx 
reductions  may  cause  urban  ozone 
increases,  also  referred  to  as  NOx 
disbenefits.  One  oil  company  argues 
that  the  OTAG  modeling  results  present 
compelling  new  evidence  against  the 
Phase  n  RFG  NOx  emission  reduction 
standard,  citing  one  day  each  of  two 
modeling  runs  as  evidence  that 
aggressive  NOx  controls  significantly 
increase  ozone  concentrations  in  the 
urban  areas  where  ozone  levels  are 
highest.  Those  nms  include  a  60  percent 
reduction  in  elevated  NOx  emissions, 
and  a  60  percent  reduction  in  elevated 
NOx  emissions  plus  a  30  percent 
reduction  in  low-level  NC3x  emissions. 

Another  oil  company  argues  that  the 
OTAG  modeling  results  are  significant 
new  evidence  to  support  the  API 
petition,  and  show  that  the  NOx 
disbenefit  phenomenon  is  consistenUy 
present  and  most  pronounced  in  the 
Chicago  metropolitan  area.  That 
company  further  argues  that  OTAG 
modeling  results  show  that  urban  VOC 
reductions  do  not  eliminate  the 
disbenefit  from  NOx  reductions, 
although  the  company  notes  that  VOC 
reductions  do  mitigate  the  disbenefit. 
That  company  argues  that  the  scale  of 
significant  ozone  transport  tends  to  be 
substantially  localized  rather  than 
OTAG  domain-wide,  undercutting  the 
transport  rationale  for  widespread 
imposition  of  NOx  controls.  The 
commenter  bases  its  arguments  on 
modeling  results  for  three  days  for  each 
of  three  ozone  episodes;  one  with  60 
percent  elevated  point  source  NOx 
reductions,  the  second  with  60  percent 
elevated  point  source  NOx  reductions 
plus  30  percent  low-level  NOx 
reductions,  and  the  third  with  30 
percent  VOC  reductions  plus  60  percent 
elevated  NOx  reductions  and  30  percent 
low-level  NOx  reductions.  Also 
included  was  one  day  of  a  nm  of  30 
percent  low-level  NOx  reductions  only. 

In  its  comments  on  the  petition,  API 
argues  that  OTAG  air  quality  modeling 
sensitivity  runs  as  of  August  1996  show 
that  downwind  air  quality  benefits  of 
NOx  control  are  far  less  than  expected, 
undercutting  the  core  transport  rationale 
for  widespread  imposition  of  RFG  NOx 
controls.  API  argues  that  OTAG 
modeling  confirms  its  central  thesis  that 
NOx  emissions  reductions  increase 
ozone  levels  immediately  downwind  of 
several  urban  nonattainment  areas. 


notably  Chicago  and  New  York.  Finally, 
API  argues  that  the  OTAG  modeling 
shows  that  the  ozone  increases  were  not 
fully  ameliorated  by  larger  NOx 
reductions  or  VOC  reductions;  even  if 
VOC  controls  were  effective,  this  would 
put  affected  states  in  the  position  of 
imposing  extra  VOC  controls  to  offset 
the  adverse  air  quality  impact  of  RFG 
NOx  controls. 

Several  states,  and  state  and  utility 
associations  also  addressed  the  air 
quality  benefits  issue.  States  and  state 
associations  stress  the  importance  of  the 
Phase  11  RFG  NOx  standard  in  state 
ozone  attainment  and  maintenance 
planning.  State  associations  argue  that 
OTAG  has  projected  that,  in  2007, 
mobile  sources  will  still  contribute  43 
percent  of  all  NOx  after  implementation 
of  CAA  controls;  given  the  challenges 
facing  so  many  areas  in  identifying  and 
implementing  programs  that  will  lead  to 
attainment  of  the  ozone  standard,  the  air 
quality  benefits  associated  with  the  NOx 
reduction  potential  of  Phase  II  RFG 
cannot  be  overstated.  One  state  points 
out  that  with  the  anticipated  lowering  of 
the  federal  ozone  standard,  the  Phase  11 
RFG  NOx  emission  reduction  standard 
will  become  even  more  critical  for 
states.  A  state  association  argues  that 
although  there  has  been  progress  toward 
attainment,  loss  of  a  tool  as  significant 
as  Phase  II  RFG  in  reducing  VOC  and 
NOx  would  only  exacerbate  state 
emission  reduction  shortfalls. 

While  state  and  state  association 
comments  acknowledge  that  in  certain 
urban  areas,  NOx  reductions  can 
increase  ozone,  state  associations  argue 
that  API's  advocacy  of  repeal  of  the  NOx 
standard  is  both  premature  and 
shortsighted;  premature  because  OTAG 
is  still  seeking  to  define  the  extent  and 
impact  of  NOx  disbenefits  and  how 
disbenefits  should  be  accommodated, 
and  shortsighted  because  for  many  areas 
of  the  country  it  has  been  conclusively 
ascertained  that  NOx  reductions  will  be 
imperative  if  the  ozone  standard  is  to  be 
attained  and  maintained. 

Several  states  and  state  associations 
argue  that  modeling  demonstrates  that 
NOx  reductions  are  beneficial,  and  for 
many  areas  imperative,  notwithstanding 
potential  disbenefits  in  some  limited 
geographic  areas.  One  state  and  a  state 
association  argue  that  all  major  regional 
modeling  efforts  performed  or  underway 
through  such  organizations  as  OTAG 
and  the  Ozone  Transport  Commission 
have  demonstrated  that  NOx  reductions 
are  beneficial  in  reducing  ozone  levels 
and  will  be  needed  to  achieve 
attainment  of  the  ozone  standard  in 
many  areas,  and  {>articularly  in  the 
eastern  U.S.  They  argue  that  the 
importance  of  NOx  reductions  in 


reducing  ozone  levels  is  becoming  even 
more  pronounced  as  modeling  efforts 
utilize  the  newer  and  more  accurate 
methodology  for  estimating  biogenic 
VOC  emissions. 

A  state  association  argues  that  the 
regional  photochemical  modeling 
results  prepared  for  OTAG  are 
confirmatory  of  previous  modeling  that 
both  elevated  and  low-level  control  of 
NOx  are  beneficial  at  reducing  the 
regional  extent  of  ozone,  and  that  the 
combination  of  NOx  and  VOC  control, 
especially  in  urban  areas,  can  be  very 
effective  in  reducing  regional  ozone 
levels.  Another  state  association  also 
argues  that  modeling  studies  have 
shown  that  urban  VOC  reductions,  such 
as  those  provided  by  RFG.  are  effective 
at  addressing  any  limited  NOx 
disbenefits,  while  leaving  in  place  the 
very  extensive  regional  benefits  of  NOx 
emission  reductions.  One  state  argues 
that  there  is  no  definitive  data  that 
Phase  II  RFG  could  be  a  significant 
disbenefit  to  ground  leva^  ozone 
attainment  and.  in  the  absence  of 
evidence  to  the  contrary,  the  state  v<dll 
opterate  under  the  assumption  that  all 
reductions  of  ground  level  ozone 
precursors  are  both  important  and 
beneficial. 

A  state  association  argues  that 
granting  contingent  waivers  on  a  local 
nonattainment  area  basis  does  not 
negate  EPA  recognition  and  support  for 
regional  efforts  to  use  NOx  reductions  to 
address  ozone  transport  and  attainment 
issues.  It  argues  that  NOx  waivers  do 
not  take  into  account  that  when  controls 
are  removed  or  absent  in  one  area, 
particularly  a  control  of  regional 
significance,  this  would  generally  cause 
or  exacerbate  problems  for  any  area 
downwind  of  that  area.  It  argues  that 
while  the  imderstanding  and 
development  of  mechanisms  for 
regional  ozone  reductions  over  large 
areas  is  still  evolving,  mechanisms  that 
have  the  greatest  potential  continue  to 
rely  on  a  balance  of  both  VOC  and  NOx 
control. 

A  utility  industry  group  argues  that 
the  API  petition  fails  to  buttress  its 
argument  that  EPA  overstated  the  air 
quality  benefits  of  the  Phase  ff  RFG  NOx 
standard  with  new  evidence;  instead. 
API  relies  upon  arguments  already 
rejected  by  EPA.  API's  section  182(f) 
waiver  argument  fails  because  the  grant 
of  a  waiver  says  nothing  about  the  value 
of  the  Phase  n  RFG  NOx  standard;  the 
utility  group  argues  that  the  section     _ 
182(0  waiver  provisions  do  not  apply  to 
the  RFG  program  and  that,  although 
temporary  waivers  have  been  granted  in 
some  places  based  on  highly  specific 
localized  facts,  the  Agency  has  made  it 
clear  waivers  would  be  reevaluated  in 
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light  of  additional  data.  The  utility 
group  also  argues  that  progress  by  the 
states  toward  attainment  as  indicated  in 
the  1994  Trends  Report  does  not 
esUblish  that  the  Phase  D  RFG  NOx 
standard  is  unnecessary  or  unwise: 
although  progress  has  been  made 
toward  attainment,  more  still  needs  to 
be  done. 

C.  Cost-Effectiveness 

Most  commenters  addressed  whether 
EPA  understated  the  cost-effectiveness 
of  the  Phase  II  RFG  NOx  standard. 
Several  oil  companies  cite  data  from 
OTAG  both  on  the  comparative  cost  of 
stationary  source  reduction  measures 
and  the  cost  of  implementing  Phase  II 
RFG  throughout  the  OTAG  region. 
Several  companies  submitted  or  cite  a 
ranking  developed  by  the  New 
Hampshire  Department  of 
Environmental  Services  for  OTAG  of 
cost  per  ton  ranges  for  NOx  reduction 
measures.  The  ranking  places  Phase  II 
RFG  as  the  secdfld  most  expensive  NOx 
control  measure  at  $25,000  to  $45,000 
per  ton.  The  cost  ranges  are  comprised 
of  the  lowest  and  highest  marginal  cost 
estimates  provided  by  EPA.  the  states, 
industry,  and  other  OTAG  participants, 
and  represents  the  extent  of 
disagreement  over  the  "true"  costs  of 
each  measure,  according  to  one  oil 
com{>any  comment.  One  company 
argues  that  these  data  may  be 
interpreted  to  show  that  a  NOx 
reduction  strategy  that  includes  the 
Phase  U  RFG  NOx  reduction  standard  is 
purchasing  a  much  smaller  reduction  at 
a  much  higher  price  than  is  available 
from  alternative  measures.  That 
commenter  also  claims  that  DOE's 
analysis  indicates  a  significantly  higher 
cost  per  ton  of  NOx  removed  than 
estimated  by  EPA  in  its  Regulatory 
Impact  Analysis  (RLA)  for  the  final  RFG 
rule. 

In  its  comments,  API  also  cites  the 
OTAG  region-wide  cost-effectiveness 
estimate  for  the  Phase  11  RFG  NOx 
standard.  API  argues  that  even  if  that 
figure  is  adjusted  for  comparison  with 
only  those  areas  that  will  use  Phase  II 
RFC,  the  adjusted  figure  would  still 
"dwarf"  EPAs  $5,000  per  ton  estimate: 
however,  API  did  aot  include  such  an 
adjusted  figure  in  its  comments.  API 
also  cites  the  New  Hampshire  list  as 
evidence  that  the  NOx  standard  is  not 
cost-effective. 

Two  state  associations  argue  that  it 
would  be  more  accurate  to  characterize 
the  cost  of  Phase  II  RFG  from  combined 
VOC  and  NOx  reductions:  the  combined 
OTAG  range  for  the  OTAG  region  is 
S3.500  to  $6,200.  One  state  argues  that 
the  cost  of  the  NOx  standard  is  within 
a  reasonable  range  of  cost-effectiveness. 


That  state  also  argues  that  the  cost  of  the 
NOx  standard  is  highly  favorable 
compared  to  the  cost  of  typical 
transportation  control  measures. 

An  automobile  industry  association 
argues  that  the  API  focus  on  sulfur 
reduction  overlooks  the  fact  that  sulfur 
reductions  also  decrease  hydrocarbon 
(HC)  and  carbon  monoxide  (CO) 
emissions.  That  association  argues  that 
recent  industry  data  show  that  when 
advanced  technology  vehicles  are 
operated  on  high  sulfur  fuels,  their 
emissions  will  be  no  better  than  Tier  0 
level  vehicles:  comparing  those  new 
data  with  expected  costs  of  compliance 
compiled  by  Turner,  Mason  &  Company 
in  April  1992  yields  a  cost-effectiveness 
estimate  of  about  $200  per  ton  of 
pollutant  removed  when  the  benefits  of 
sulfur  removal  on  HC.  CO,  and  NOx  are 
considered. 

A  clean  fuel  industry  association 
evaluated  capital  investment  options  for 
reducing  the  sulfur  level  in  gasoline  to 
meet  the  Phase  11  RFG  NOx  emission 
reduction  standard.  That  association 
argues  that  average  costs  from  the 
investment  options  evaluated  were 
generally  equal  to  or  less  than  EPA's 
original  cost  estimates  for  reducing 
sulfur  levels  in  RFC:  therefore,  that 
association  argues,  the  cost  of  the  Phase 
n  RFG  NOx  emission  reduction 
standard  has  not  fundamentally 
changed  and  it  is  still  a  cost-effective 
standard. 

The  utility  industry  argues  that  API 
presented  no  compelling  new  evidence 
that  desulfurization  costs  are 
understated.  One  utility  industry  group 
argues  that  API's  claim  that  EPA 
underestimated  desulfurization  costs 
does  not  address  the  fact  that 
desidfurization  is  not  required:  nor  did 
API  address  the  ability  of  industry  to 
meet  the  standard  without 
desulfurization.  That  group  also  argues 
that  the  fact  that  it  might  be  cheaper  to 
reduce  emissions  from  stationary 
sources  than  to  reduce  NOx  in  fuels 
does  not  mean  the  same  ozone 
reduction  benefits  would  be  produced. 
Another  utility  industry  association 
argues  that,  even  if  API's  claim  that 
regulating  stationary  sources  is  more 
cost-effective  is  true,  that  does  not 
justify  forcing  stationary  sources  to 
subsidize  the  petroleum  industry  by 
paying  for  that  industry's  share  of  clean 
air  compliance  costs. 

IV.  EPA  Response 

A.  Consistency  With  CAA  and 
Negotiated  Rulemaking 

As  EPA  pointed  out  in  the  RFG  final 
rule,  the  regulatory  negotiation 
conducted  by  EPA  did  not  address 


Phase  n  RFG  VOC  and  toxic  standards; 
neither  did  it  address  a  reduction  in 
NOx  emissions  beyond  the  statutory  cap 
imposed  under  section  211(k)(2)(A).*' 
Because  the  regulatory  negotiation  did 
not  address  Phase  II  RFC  standards, 
including  the  NOx  reduction  standard. 
Phase  II  RFG  standards  are  consistent 
with  the  Agreement  in  Principle  that 
resulted  from  the  regulatory  negotiation. 
A  reduction  in  NOx  emissions  does  not 
interfere  with  or  reduce  the  benefits 
gained  by  the  parties  from  the  elements 
of  the  Agreement  in  Principle  that  were 
finally  adopted  in  the  RFG  rule.  While 
it  adds  costs  and  gains  benefits,  these 
are  in  addition  to.  and  not  at  the 
expense  of,  the  elements  addressed  in 
the  regulatory  negotiation.  The  costs 
and  air  quality  benefits  of  the  Phase  II 
RFG  NOx  emission  reduction  standard 
are  discussed  in  more  detail  in  later 
sections  of  this  notice. 

The  Phase  II  RFG  NOx  standard  is 
also  fully  consistent  with  the  Act.  EPA 
proposed  and  finalized  the  NOx 
emission  reduction  performance 
standard  for  Phase  II  RFG  relying  on 
EPA's  authority  under  section 
211(c)(1)(A)  of  the  Act,  based  on  EPA's 
view  that  NOx  reductions  from 
summertime  RFG  are  important  to 
achieve  attaiiunent  of  the  ozone  NAAQS 
in  many  nonattainment  areas.  ^  Section 
211(c)(1)(A)  of  the  Act  allows  the 
Administrator  to  regulate  fuels  or  fuel 
additives  if  "any  emission  product  of 
such  fuel  or  fuel  additive  causes,  or 
contributes  to,  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
the  public  health  or  welfare."  Section 
211(c)(2)(A)  further  provides  Uiat  EPA 
may  control  those  fuels  and  fuel 
additives  "after  consideration  of  all 
relevant  medical  and  scientific  evidence 
available  *   *   *  including  consideration 
of  other  technologically  or  economically 
feasible  means  of  achieving  emissions 
standards  under  [section  202  of  the 
Act)." 

EPA  used  this  authority  to  require 
reformulated  fuels  to  also  achieve  NOx 
reductions  in  order  to  reduce  ozone 
formation,  based  on  scientific  evidence 
regarding  the  benefits  of  NOx  control 
and  on  the  cost-effectiveness  of  NOx 
reductions.  A  detailed  discussion  of  the 
determination  of  the  need  for  and 
scientific  justification  for  NOx  control  is 
presented  in  the  RIA  for  the  final  rule.^' 
The  fact  that  scientific  understanding  of 
atmospheric  chemistry  and  ozone 
formation  continues  to  evolve  does  not 


•59  FR  7744  (Febnury  16.  1994). 

»rbid. 

'*  U.S.  EPA.  r>nal  Regulatory  Impact  Analysis  for 
Reformulated  Gasoline.  December  13.  1993,  pp. 
313-326. 
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negate  that  determination.  In  addition, 
as  discussed  below,  EPA's  review  of  the 
air  quality  benefits  and  cost- 
effectiveness  of  the  NOx  reduction 
standard  does  not  show  that  the 
rulemaking  determinations  supporting 
this  standard  were  inappropriate. 

B.  Air  Quality  Benefits 

1.  The  Need  for  Regional  NOx 
Reduction 

At  present,  there  are  74  areas  in  the 
United  States,  with  a  population 
exceeding  one  hundred  million,  that  do 
not  meet  the  ozone  NAAQS  of  120  parts 
per  billion  (ppb)  for  a  one-hour  daily 
maximum.  The  following  section 
describes  ozone  formation,  the  regional 
scale  of  the  ozone  problem,  and  the 
reductions  needed  to  meet  the  ozone 
standard. 

Ozone  Formation.  Ozone  is  a 
naturally  occvirring  trace  constituent  of 
the  atmosphere.  Background  ozone 
concentrations  vary  by  geographic 
location,  altitude,  and  season.  Part  of 
this  background  ozone  concentration  is 
due  to  natural  sources  and  part  is  due 
to  long-range  transport  of  anthropogenic 
or  man-made  precursor  emissions.  The 
natural  component  of  background  ozone 
originates  tmm  three  sources:  (1) 
Stratospheric  ozone  (which  occiuv  at 
about  ten  to  50  kilometers  altitude)  that 
is  transported  down  to  the  troposphere 
(i.e.,  bom  the  ground  level  throu^ 
about  ten  kilometers),  (2)  ozone  formed 
from  the  photochemically-initiated 
oxidation  of  biogenic  (i.e.,  produced  by 
living  organisms)  and  geogenic  (i.e., 
produced  by  the  earth)  methane  and 
carbon  monoxide  with  nitric  oxide,  and 
(3)  ozone  formed  from  the 
photochemically-initiated  oxidation  of 
biogenic  VOCs  with  NOx.  NOx  plays  an 
important  role  in  the  oxidation  of 
methane,  carbon  monoxide,  and 
biogenic  VOC,  though  the  magnitude  of 
this  natural  component  cannot  be 
precisely  determined. '^  The  background 
ozone  concentration  near  sea  level  in 
the  U.S.  for  a  one-hour  daily  maximum 
during  the  summer  is  usually  in  the 
range  of  30-50  ppb.'' 

While  ozone  formation  in  the 
atmosphere  involves  complex  non- 
linear processes,  a  simplified 
description  is  offered  here.  For  more 
information  on  ozone  chemistry,  see,  for 
example,  the  1991  National  Research 
Council  study.  In  short,  nitric  oxide 
(NO)  is  formed  during  combustion  or 


"  U.S.  EPA.  Office  of  Air  Quality  Planning  and 
Standards,  "Review  of  National  Ambient  Air 
Quality  Standards  for  Ozone.  Assessment  of 
Scientific  and  Technical  Information,"  OAQPS  Staff 
Paper,  EPA-452/R-96-007,  )une  1996. 

"Ibid. 


any  high  temperature  process  involving 
air  (air  being  largely  N2  and  Oi).  NO  is 
formed,  for  example,  when  fuel  is 
burned  to  generate  power  for  stationary 
or  mobile  sources.  The  NO  is  converted 
to  NO2  by  reacting  with  certain 
compounds  form^  from  oxidized 
VOCs,  called  radicals.  It  is  also 
converted  to  NO2  by  reacting  with  ozone 
(O3).  Sunlight  then  causes  the  NO2  to 
decompose,  leading  to  the  formation  of 
ozone  and  NO.  The  NO  that  resiUts  is 
then  able  to  start  this  cycle  anew.  A 
reaction  path  that  converts  NO  to  NO2 
without  consuming  a  molecule  of  ozone 
allows  ozone  to  accumulate;  this  can 
occur  by  the  presence  of  oxidized 
VOCs.5*  That  is: 

1.  NO  is  formed  from  combustion 
involving  air 

N2+02==>NO  molecules. 

2.  NO2  (nitrogen  dioxide)  is  formed 
when  NO  reacts  with  radicals  from 
oxidized  VOCs. 

3.  NO2  is  also  formed  when  NO  reacts 
with  ozone;  this  removes  ozone: 
NO+03==>N02+02. 

4.  Sunlight  causes  NO2  to  decompose, 
or  photolyze,  into  NO  and  O.  Ozone  is 
formed  when  an  oxygen  molecule  (O2) 
reacts  with  the  oxygen  element  (O), 
formed  fitim  the  decomposition  of  NO2: 
N02==>N0+0;  and 
0+02==>Ozone. 

A  general  explanation  for  the 
formation  of  ozone  in  or  near  urban 
areas  follows.'*  NOx  is  produced  when 
combustion  temperatures  are  above 
2500°K,  and  air  is  used  as  an  oxidizer 
in  the  combustion  process.  Incomplete 
combustion  of  the  fuel  also  results  in 
the  emission  of  raw  fuel  components 
and  oxygenated  organic  components  or 
VOCs  from  the  fuels.  In  sunlight,  these 
components  form  hee  radicals  (e.g.,  OH, 
HO2,  RO,  RO2)  that  oxidize  NO  to  NO2 
(reaction  2  above).  The  free  radical  is 
recreated  in  the  process.  Each  free 
radical  is  cycled  up  to  five  times.  The 
NO2  then  reacts  with  suidight  to 
recreate  NO  tmd  to  produce  ozone 
(reaction  4  above).  After  the  first 
oxidation  of  NO  to  NO2,  every 
subsequent  operation  of  the  cycle 
produces  ozone  with  an  efficiency 
greater  than  90  percent  In  current 
chemical  reaction  mechanisms,  a  typical 
nitrogen  is  cycled  three  to  five  times. 
Some  of  the  ozone  produced  reacts  with 
organics  and  with  sunlight  to  produce 
more  free  radicals  to  maintain  the  cyclic 
oxidation  process. 

Ozone  itself  is  a  major  source  of  the 
bee  radicals  that  oxidize  NO  into  NO2. 


This  represents  a  powerful  positive 
feedback  process  on  the  formation  of 
more  ozone,  given  available  NOx.  The 
oxidation  of  the  VOCs  also  leads  to  the 
production  of  more  free  radicals.  As  the 
cycle  operates,  NO2  reacts  with  free 
radicals  and  is  converted  into  nitrates. 
This  form  of  nitrogen  cannot  cycle.  This 
also  removes  free  radicals.  A  system  that 
converts  all  NOx  to  nitrogen  products 
cannot  create  any  more  ozone. 

NO2  reacts  rapidly  with  free  radicals. 
In  situations  that  have  a  limited  supply 
of  radicals,  NO2  effectively  competes 
with  VOCs  for  the  limited  free  radicals, 
and  is  converted  into  nitrates.  This 
results  in  virtually  no  production  of 
ozone.  Where  there  are  large  amounts  of 
NO  relative  to  the  sources  of  radicals 
(such  as  VOCs),  then  the  reaction 
between  NO  and  existing  ozone  removes 
ozone  (a  radical  source),  and  the  large 
amount  of  NO2  formed  competes 
effectively  with  VOCs  for  the  other 
available  radicals,  thus  leading  to  an 
overall  suppression  of  ozone. 

In  general,  areas  with  high  VOC  to 
NOx  concentration  ratios  (greater  than 
eight  to  ten)  can  effectively  reduce  local 
ozone  concentrations  with  local  NOx 
emission  reductions.**  In  areas  where 
VOCs  are  abundant  relative  to  NOx. 
ozone  formation  is  controlled  primarily 
by  the  amount  of  NOx  available  to  react 
with  the  oxidized  VOCs  (reaction  2 
above).*'  These  "NOx  limited"  areas 
generally  include  rural,  suburban,  and 
downwind  areas. *^  In  contrast,  in  areas 
with  low  VOC  to  NOx  ratios,  ozone 
formation  is  controlled  primarily  by  the 
amount  of  VOC  available.  Ozone 
scavenging  by  the  NO-Os  reaction 
(reaction  3  above)  is  more  effective  than 
the  reaction  of  oxidized  VOC  with  NO 
producing  NO2  (reaction  2  above).*' 
Such  areas  are  "VOC  limited"  and 
generally  include  the  central  core  areas 
of  large  urban  areas  with  significant 
vehicle  emissions. 

The  rate  of  ozone  formation  varies 
with  the  VOC  to  NOx  ratio.  By  reducing 
local  emissions  of  VOC,  the  formation 
rate  generally  slows  down,  leading  to 
lower  ozone  levels  locally,  but  vnth 
eventual  production  of  approximately 
the  same  total  amoiuit  of  ozone. 
Reduction  of  NOx  emissions  can  lead  to 
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a  more  rapid  formation  of  ozone,  though 
with  less  total  amount  of  ozone 
fonned.«> 

Different  mixtures  of  VOC  and  NOx. 
therefore,  can  result  in  different  ozone 
levels  such  that  the  total  system  is  non- 
linear. That  is,  large  amounts  of  VOC 
and  small  amounts  of  NOx  make  ozone 
rapidly  but  are  quickly  limited  by 
removal  of  the  NOx-  VOC  reductions 
under  these  circumstances  show  Uttle 
effect  on  ozone.  Large  amounts  of  NO 
and  small  amounts  of  VOC  (which 
usually  imphes  smaller  radical  source 
strengths)  result  in  the  formation  of 
inorganic  nitrates,  but  Uttle  ozone.  In 
these  cases,  reduction  of  NOx  results  in 
an  increase  in  ozone. 

The  preceding  is  a  static  description. 
In  the  atmosphere,  physical  processes 
compete  with  chemical  processes  and 
change  the  outcomes  in  complex  ways. 
The  existence  of  feedback  and  non- 
linearity  in  the  transformation  system 
confound  the  description.  Competing 
processes  determine  the  ambient 
concentration  and  there  are  an  infinite 
set  of  process  magnitudes  that  can  give 
rise  to  the  same  ambient  concentrations 
and  changes  in  concentrations.  Lack  of 
any  direct  measiuement  of  process 
magnitudes  results  in  the  need  to  use 
inferential  methods  to  confirm  any 
explanation  of  a  particul>u-  ozone 
concentration. 

The  formation  of  ozone  is  hirther 
compUcated  by  biogenic  emissions, 
meteorology,  and  transport  of  ozone  and 
ozone  preciusors.  The  contribution  of 
ozone  precursor  emissions  from 
biogenic  sources  to  local  ambient  ozone 
concentrations  can  be  significant, 
especially  emissions  of  biogenic  VOCs. 
Important  meteorological  factors 
include  temperature,  and  wind 
direction  and  speed.  Long-range 
transport  results  in  interactions  between 
distant  sources  in  urban  or  rural  areas 
and  local  ambient  ozone.  Peroxy acetyl 
nitrate  (PAN),  formed  from  the  reaction 
of  radicals  with  NO3,  can  transport  NOx 
over  relatively  large  distances  through 
the  atmosphere.  Its  rate  of 
decomposition  significantly  increases 
with  temperature,  so  that  it  can  be 
formed  in  colder  regions,  transported, 
and  then  decomposed  to  deUver  NO2  to 
downwind  areas.*' 

Regional  Scale  of  the  Ozone  Problem. 
Peak  ozone  concentrations  typically 
occur  during  hot,  dry,  stagnant 
siumnertime  conditions.  Year-to-year 
meteorological  fluctuations  and  long- 
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term  trends  in  the  frequency  and 
magnitude  of  peak  ozone  concentrations 
can  have  a  significant  influence  on  an 
area's  compUance  status. 

Typically,  ozone  episodes  last  from 
three  to  four  days  on  average,  occur  as 
many  as  seven  to  ten  times  per  year,  and 
are  of  large  spatial  scale.  In  the  eastern 
United  States,  high  concentrations  of 
ozone  in  urban,  suburban,  and  rural 
areas  tend  to  occur  concurrently  on 
scales  of  over  1 ,000  kilometers.*^ 
Maximum  values  of  non-urban  ozone 
commonly  exceed  90  ppb  during  these 
episodes,  compared  with  average  daily 
maximum  values  of  60  ppb  in  summer. 
Thus,  an  urban  area  need  contribute  an 
increment  of  only  30  ppb  over  the 
regional  background  diuing  a  high 
ozone  episode  to  cause  a  violation  of  the 
ozone  NAAQS  of  120  ppb." 

The  precursors  to  ozone  and  ozone 
itself  are  transported  long  distances 
under  some  commonly  occurring 
meteorological  conditions.  The 
transport  of  ozone  and  precursor 
pollutants  over  hundreds  of  kilometers 
is  a  significant  factor  in  the 
accumulation  of  ozone  in  any  given 
area.  Few  urban  areas  in  the  U.S.  can  be 
treated  as  isolated  cities  unaffected  by 
regional  sources  of  ozone.** 

NOx.  Reductions  Needed  to  Meet  the 
Ozone  Standard.  Over  the  past  two 
decades,  great  progress  has  been  made 
at  the  local,  state  and  national  levels  in 
controlUng  emissions  from  many 
soiures  of  air  pollution.  Substantial 
emission  reductions  are  currently  being 
achieved  through  implementation  of  the 
1990  CAAA  measures  for  mobile  and 
stationary  sources.  These  measures 
include  the  retrofit  of  reasonably 
available  control  technology  on  existing 
major  stationary  sources  of  NOx  and 
implementation  of  enhanced  vehicle 
inspection  and  maintenance  programs 
under  Title  I;  new  emission  standards 
for  new  motor  vehicles  and  nonroad 
engines,  and  the  RFC  program  under 
Title  D;  and  controls  on  certain  coal- 
fired  electric  power  plants  under  Title 
rv.  The  effects  of  these  programs  on 
total  NOx  emissions  over  time  indicate 
a  decline  in  emissions  from  1990  levels 
of  about  12  percent  until  the  year  2007. 
However,  continued  industrial  growth 
and  expansion  of  motor  vehicle  usage 
threaten  to  reverse  these  past 
achievements;  NOx  emissions  will 
gradually  increase  for  the  foreseeable 
future,  unless  new  initiatives  are 
implemented  to  reduce  NOx  emissions. 

For  many  years,  control  of  VOCs  was 
the  main  strategy  employed  in  efforts  to 
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reduce  ground-level  ozone.  More 
recently,  it  has  become  clearer  that 
additional  NOx  controls  will  be  needed 
in  many  areas,  especially  areas  where 
ozone  concentrations  are  high  over  a 
large  region  (as  in  the  Midwest  and 
Northeast,  where  RFC  is  mandated  in 
several  nonattainment  areas).  The  extent 
of  local  controls  that  will  be  needed  to 
attain  and  maintain  the  ozone  NAAQS 
in  and  near  seriously  polluted  cities  is 
sensitive  both  to  the  amount  of  ozone 
and  precursors  transported  into  the 
local  area  and  to  the  specific 
photochemistry  of  the  £irea. 

In  some  cases,  preliminary  local 
modeling  performed  by  the  states 
indicates  that  it  may  not  be  feasible  to 
find  sufRcient  local  control  measures  for 
individual  nonattainment  areas  unless 
transport  into  the  areas  is  significantly 
rediiced;  this  may  include  transport 
fit)m  attainment  areas  and  from  other ' 
nonattainment  areas.  These  modeling 
studies  suggest  that  reducing  NOx 
emissions  on  a  regional  basis  is  the  most 
effective  approach  for  reducing  ozone 
over  large  geographic  areas,  even  though 
local  NOx  controls  may  not  be  effective 
by  themselves  in  the  urban  centers  of 
selected  nonattainment  areas.  Thus, 
large  reductions  in  NOx  emissions  may 
be  needed  over  much  of  the  nation  if  all 
areas  are  to  attain  the  ozone  standard. 

The  following  discussion  examines 
the  need  for  NOx  reductions  in  those 
regions  of  the  country  where  RFC  is 
required. 

California.  The  State  of  California 
adopted  its  ozone  SIP  on  November  15, 
1994.  The  SIP  covere  most  of  the 
populated  portion  of  the  state  and  relies 
on  both  NOx  and  VOC  reductions  for 
most  CaUfomia  nonattainment  areas  to 
demonstrate  compliance  with  the  ozone 
NAAQS.  Specifically,  the  revised  SIP 
projects  that  the  following  NOx 
reductions  are  needed  (from  a  1990 
baseline):  South  Coast,  59  percent; 
Sacramento,  40  percent;  Ventura,  51 
percent;  San  Diego,  26  percent;  and  San 
Joaquin  Valley,  49  percent. 

The  South  Coast  s  control  strategy  for 
attainment  of  the  ozone  standard 
specifies  a  59  percent  reduction  in  NOx ' 
emissions.  The  design  of  this  strategy 
took  into  account  the  need  to  reduce 
NOx  as  a  precursor  of  particulate  matter, 
as  described  in  the  SIP  submittal.  This 
represents  a  reduction  of  over  800  tons 
of  NOx  per  day.  The  reductions  are  to 
be  achieved  from  a  combination  of 
national,  state,  and  local  control 
measures. 

The  Sacramento  metropolitan  area's 
control  strategy  for  attainment  of  the 
ozone  standard  specifies  a  40  percent 
reduction  in  NOx  emissions.  Modeling 
results  indicate  that  NOx  reductions  are 
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more  effective  than  VOC  reductions  on 
a  tonnage  basis  in  reducing  ambient 
ozone  concentrations.  The  reductions 
are  to  be  achieved  boxD  a  combination 
of  national,  state,  and  local  control 
measures,  especially  mobile  source 
measures  such  as  standards  for  heavy 
duty  vehicles  and  nonroad  engines. 

Lcike  Michigan  Region.  Modeling  and 
monitoring  studies  performed  to  date  for 
the  states  surrounding  Lake  Michigan 
(Illinois,  Indiana,  Michigan,  and 
Wisconsin)  indicate  that  reducing  ozone 
and  ozone  precursora  transported  into 
the  region's  nonattainment  areas  would 
have  a  significant  effect  on  the  number 
and  stringency  of  local  control  measures 
necessary  to  meet  the  ozone  NAAQS.  In 
many  cases,  boundary  conditions 
appear  to  contribute  significantly  to 
peak  ozone  concentrations;  ozone  and 
ozone  precursors  flowing  into  a 
metropolitan  area  can  greatly  influence 
the  peak  ozone  concentration 
experienced  in  the  metropolitan  area. 
For  example,  the  1991  Lake  Michigan 
Ozone  Study  fbimd  that  transported 
ozone  concentrations  entering  the 
region  were  40  to  60  percent  of  the  peak 
ozone  concentrations  in  some  of  the 
region's  metropolitan  areas.  That  is,  the 
air  mass  entering  the  study  area  was 
measured  by  aircraft  at  70  to  110  ppb 
(compared  to  the  ozone  NAAQS  of  120 
ppb)  on  episode  days.*^ 

Separate  modeling  analyses  in  the 
Lake  Michigan  region  indicate  that 
reduction  in  ozone  and  ozone  precuraor 
emissions  would  be  effective  at 
r^ucing  peak  ozone  concentrations.  In 
the  Lake  Michigan  case,  a  modeled  30 
percent  reduction  in  boundary 
conditions  was  found  to  reduce  peak 
ozone  concentrations  as  much  as  a  60 
percent  deogpase  in  local  VOC 
emissions.** 

These  studies  suggest  that  without 
reductions  in  transport  and  boundary 
conditions,  the  necessary  degree  of  local 
control  will  be  difficult  to  achieve,  even 
with  very  stringent  local  controls.  The 
EPA  Matcix  Study  *^  looked  at  region- 
wide  NOx  control,  and  the  results 
indicate  it  would  be  effective  in 
reducing  ozone  across  the  Midwest.  The 
objective  of  the  EPA  Matrix  Study  was 
to  obtain  a  preliminary  estimate  of  the 
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sensitivity  of  ozone  in  the  eastern  U.S., 
from  Texas  to  Maine,  to  changes  in  VOC 
and  NOx  emissions  applied  region- 
wide.  The  modeled  control  strategy  of 
region-wide  75  percent  NOx  reduction 
with  50  percent  VOC  reduction 
produced  substantial  ozone  reductions 
throughout  the  eastern  U.S.,  with  ozone 
standard  exceedances  limited  to  several 
grid  celb  in  the  southeast  comer  of  Lake 
Michigan,  over  Toronto,  and 
immediately  downwind  of  New  York 
City. 

Taken  together,  the  information 
available  to  date  suggests  that  additional 
reductions  in  regional  NOx  emissions 
will  be  necessary  to  attain  the  ozone 
NAAQS  in  the  Chicago/Gary/Milwaukee 
area  and  downwind  (including  western 
Michigan).  NOx  control  in 
nonattainment  areas,  such  as  RFC 
provides,  contributes  to  regional  NOx 
emission  reductions.  The  information 
available  to  date  has  not  shown  that 
upwind  controls  are  all  that  is  needed. 
Emerging  data  indicates  that  NOx 
controls  in  Lake  Michigan 
nonattainment  areas  can  contribute  to 
the  ozone  reduction  benefits  derived 
from  regional  NOx  reductions.  See 
discussion  infra. 

New  York  Study.  New  York  State's 
recent  urban  airshed  modeling  (UAM) 
studies  show  that  substantial  reductions 
in  the  ozone  transported  from  other 
regions  would  be  necessary  for  several 
areas  within  the  UAM  domain  to 
achieve  ozone  attainment.**  The  UAM 
domain  includes  areas  in  New  York  and 
Connecticut  within  and  surrounding  the 
New  York  Consolidated  Metropolitan 
Statistical  Area  (CMSA).  This  UAM 
study  demonstrates  the  potential 
effectiveness  of  a  regional  NOx 
reduction  strategy  in  combination  with 
a  local  VOC  reduction  strategy.  The 
New  York  study  showed  that  the 
combination  of  a  regional  strategy 
reflecting  a  25  percent  reduction  in 
VOCs  and  a  75  percent  reduction  in 
NOx  outside  the  New  York  urban 
airshed,  with  a  local  strategy  reflecting 
a  75  percent  reduction  in  VOCs  and  a 
25  percent  reduction  in  NOx  inside  the 
New  York  urban  airahed,  would  be 
necessary  for  all  areas  throughout  the 
New  York  UAM  domain  to  reduce 
predicted  ozone  levels  to  120  ppb  or 


less  during  adverse  meteorological 
conditions. 

Northeast  Ozone  Transport  Region. 
The  Northeast  Ozone  Transport  Region 
(OTR)  includes  the  states  of  Maine,  New 
Hampshire,  Vermont,  Massachusetts, 
Rhode  Island,  Coimecticut,  New  York, 
New  Jersey,  Pennsylvania,  Delaware, 
Maryland,  and  the  CMSA  that  includes 
the  District  of  Columbia  and  northern 
Virginia.  In  its  analysis  supporting  the 
approval  of  a  Low  Emission  Vehicle 
program  in  the  mid-Atiantic  and 
Northeast  states  comprising  the  OTR. 
EPA  reviewed  existing  work  and 
performed  analyses  to  evaluate  in  detail 
the  degree  to  which  NOx  controls  are 
needed.*'  These  studies  showed  that. 
NOx  emissions  throughout  the  OTR 
must  be  reduced  by  50  to  75  percent 
from  1990  levels  to  obtain  predicted 
ozone  levels  of  120  ppb  or  less 
throughout  the  OTR. 

Other  recent  studies  have  confirmed 
these  conclusions.^**  Additional 
modeling  simulations  suggest  that 
region-wide  NOx  controls  coupled  with 
urban-specific  VOC  controls  would  be 
needed  for  ozone  attainment  in  the 
northeastern  United  States.'''  Taken 
together,  these  studies  point  to  the  need 
to  reduce  NOx  emissions  in  the  range  of 
50  to  75  percent  throughout  the  OTR, 
and  VOC  emissions  by  the  same  amoimt 
in  and  near  the  Northeast  urban 
corridor,  to  reach  and  maintain 
predicted  hourly  maximiun  ozone  levels 
of  120  ppb  or  less. 

Eastern  Texas.  There  has  been  limited 
modeling  work  to  date  that  focuses  on 
the  air  quality  characteristics  of  the 
eastern  Texas  region.  The  State  of  Texas 
has  been  granted  section  182(f)  waivers 
for  the  Houston/Galveston  and 
Beaumont/Port  Arthur  nonattainment 
areas  based  on  preliminary  UAM 
modeling  which  predicted  that  local 
NOx  reductions  would  not  contribute  to 
ozone  attainment  because  predicted  area 
ozone  concentrations  are  lowest  when 
only  VOC  reductions  are  modeled.^ 
Additional  modeling  is  underway  by  the 
State,  including  UAM  modeling  using 
data  from  the  Coastal  Oxidant 
Assessment  for  Southeast  Texas 


<*|ohn,  IC,  S.T.  Rao.  G.  Sistla,  W.  Hao.  and  N. 
Zhou,  "Modeling  Analyses  of  the  Ozone  Problem  in 
the  Northeast."  EPA-230-R-94-018,  1994.  John,  K.. 
S.T.  Rao.  G.  Sistla,  N.  Zhou,  W.  Hao.  K.  Schers.  S. 
Roselle.  N.  Possiel,  R.  Scheffe.  "Examination  of  the 
EfBcacy  of  VOC  and  NOx  Emissions  Reductions  on 
Ozone  Improvement  in  the  New  York  Metropolitan 
Area,"  printed  in  Air  Pollution  Modeling  and  Us 
Application.  Plenum  Press,  NY,  1994. 


**  60  FR  48673  (January  24. 199S). 

'"'Kuniville.  John  et  al.,  "Modaling  Analyse*  of 
Ozone  Problem  in  the  Northeast,"  prepared  for 
EPA,  EPA  Document  No.  EPA-23O-R-94-10e. 
1994.  Cox,  William  M.  and  Chu,  Shao-Hung, 
"Meteorologically  Adjusted  Ozone  Trends  in  Urban 
Areas:  A  Probabilistic  Approach,"  Atmocpheric 
Environment.  Vol.  27B,  No.  4,  pp  425-434, 1993. 

■><  Rao.  ST.,  G.  SUtla.  W.  Hao.  K.  John  and  J. 
Biswas.  "On  the  Assessment  of  Ozone  Control 
Policies  for  the  Northeastern  United  States," 
presented  at  the  21st  NATO/CCMS  International 
Technical  Meeting  on  Air  Pollution  ModeUng  and 
Its  Application,  Nov.  6-10,  1995. 

^60  FR  1951S  (April  19, 1995J. 
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(COAST)  study,  but  there  is  not  yet 
enough  data  to  draw  conclusions  about 
the  potential  effect  of  transport  of  ozone 
and  its  precursors  on  these  areas.  This 
uncertainty  has  led  the  State  to  request 
that  the  waivers  from  local  NOx  controls 
in  these  areas  be  granted  on  a  temporary 
basis  while  more  sophisticated 
modeling  is  conducted.  Texas  has 
requested  a  one-year  extension  of  its 
temporary  waivers  for  Houston/ 
Galveston  and  Beaumont/Port  Arthur, 
citing  the  need  for  additional  time  to 
complete  its  UAM  modeling.^ 

Ozone  Tmnsport  Assessment  Group. 
EPA  is  supporting  a  consultative 
process  involving  37  eastern  states  that 
includes  examination  of  the  extent  to 
which  NOx  Amissions  from  as  far  as 
hundreds  of  kilometers  away  are 
contributing  to  smog  problems  in 
downwind  cities  in  the  eastern  U.S. 
Known  as  the  Ozone  Transport 
Assessment  Group  (OTAG)  and  chaired 
by  the  State  of  Illinois,  this  group  is 
looking  into  ways  of  achieving 
additional  cost-effective  reductions  in 
ground-level  ozone  throughout  a  region 
consisting  of  the  eastern  half  of  the  U.S. 
Preliminary  findings  from  the  first  and 
second  of  three  rounds  of  control 
strategy  modeling  indicate  that  regional 
reductions  in  NOx  emissions  would  be 
effective  in  lowering  ozone  on  a  regional 
scale.  The  relative  effectiveness  varies 
by  subregion  and  episode  modeled.^^ 
Preliminary  OTAG  modeling  results  are 
described  in  more  detail  later  in  this 
section. 

Summary.  The  preceding  discussion 
demonstrates  that  substantial  region- 
wide  NOx  reductions  will  be  needed  in 
regions  of  the  country  where  RFG  is 
required  for  those  regions  to  reach 
attainment  of  the  ozone  standard. 
Reduction  in  NOx  emissions  is  needed 
locally  in  some  areas  in  order  to  attain 
the  ozone  NAAQS  while,  in  some  of 
these  or  other  areas,  NOx  emission 
reductions  may  be  needed  to  help  attain 
the  ozone  NAAQS  in  downwind  areas 
or  to  help  maintain  ozone  levels  below 
the  standard  in  attaiiunent  areas.  As  a 
local  control  (except  along  the  Northeast 
corridor  where  its  use  is  so  widespread 
as  to  constitute  a  regional  control),  the 
RFG  program  will  reduce  NOx 
emissions  in  nonattainment  areas  and 
contribute  to  needed  regional  NOx 
reductions. 

Control  strategies  must  consider 
efforts  to  reduce  regional  scale  NOx 
emissions  as  well  as  local  emissions.  In 


general,  NOx  emissions  reductions  in 
upwind,  nu-al  areas  coupled  with  VOC 
reductions  in  urban  nonattainment  areas 
appears  to  be  an  effective  strategy  in 
some  cases.  In  some  cases  however,  the 
urban  nonattainment  area  is  also 
upwind  of  another  urban  nonattainment 
area  or  contains  so  much  biogenic  VOC 
emissions  that  reducing  only 
anthropogenic  VOC  emissions  has  too 
little  ozone  benefit.  For  example,  the 
Atlanta  nonattainment  area  has  very 
high  biogenic  VOC,  while  in  the 
Northeast,  many  urban  nonattainment 
areas  are  upwind  of  other  urban 
nonattainment  areas.  In  cases  like  these, 
local  NOx  reductions  may  be  needed  in 
urban  nonattainment  areas  in  addition 
to,  or  instead  of,  VOC  reductions  for 
purposes  of  ozone  attainment.  Thus, 
effective  ozone  control  will  require  an 
integrated  strategy  that  combines  cost- 
effective  reductions  in  emissions  at  the 
local,  state,  regional,  and  national 
levels. 

2.  Section  182(f)  Waivers  and  State 
Implementation  Flans  for  Ozone 
Attainment 

Because  Title  I  focuses  on  measures 
needed  to  bring  nonattainment  areas 
into  attainment,  the  CAA  requires  EPA 
to  view  section  182(f)  NOx  waivers  in  a 
narrow  manner.  In  part,  section  182(f) 
provides  that  waivers  must  be  granted  if 
states  outside  an  ozone  transport  region 
(OTR)  show  that  reducing  NOx  within 
a  nonattaimnent  area  would  not 
contribute  to  attainment  of  the  ozone 
NAAQS  in  that  nonattainment  area.^' 
Only  the  role  of  local  NOx  emissions  on 
local  attainment  of  the  ozone  standard 
is  considered  In  nonattainment  areas 
outside  an  OTR.  Any  exemption  may  be 
withdrawn  if  the  basis  for  granting  it  no 
longer  applies.  For  modeling-based 
exemptions,  this  will  occur  if  updated 
modeling  analyses  reach  a  different 
conclusion  than  the  modeling  on  which 
the  exemption  was  based.^*  Thus  all 
local  NOx  waivers  should  be  considered 
temporary  and  do  not  shield  an  area 
from  NOx  requirements  demonstrated  to 
be  needed  for  ozone  attainment  in  that 
area  or  in  downwind  areas. 

EPA  has  independent  statutory 
authority  under  CAA  section 
110(a)(2)(D)  to  require  a  state  to  reduce 
emissions  from  sources  where  there  is 
evidence  that  transport  of  such 
emissions  contributes  significantly  tc 
nonattainment  or  interferes  with 
maintenance  of  attainment  in  other 


states.  That  is,  the  CAA  requires  a  SIP 
to  conform  provisions  addressing 
emissions  from  one  state  that 
significantly  pollute  another  downwind 
state.  EPA  has  stated,  in  all  Federal 
Register  notices  approving  section 
182(f)  NOx  petitions,  that  it  will  use  its 
section  110(a)(2)(D)  authority  where 
evidence  of  significant  contribution  is 
found  to  require  needed  NOx  (and/or 
VOC)  reductions.  EPA  recently 
published  a  notice  of  intent  that  it  plans 
to  call  for  SIP  revisions  in  the  eastern 
half  of  the  U.S.  to  reduce  regional  ozone 
transport  across  state  boundaries,  in 
accordance  with  section  110(a)(2)(D) 
and  (k)(5).7'' 

EPA's  granting  of  exemptions  fiom 
local  NOx  controls  should  be  seen  in  the 
broader  context  of  SIP  attainment  plans. 
For  ozone  nonattainment  areas 
designated  as  serious,  severe,  or 
extreme,  state  attainment 
demonstrations  involve  the  use  of 
dispersion  modeling  for  each 
nonattainment  area.  Although  'hese 
attainment  demonstrations  were  due 
November  15. 1994,  the  magnitude  of 
this  modeling  task,  especially  for  areas 
that  are  significantly  affected  by 
transport  of  ozone  and  ozone  precursors 
generated  outside  of  the  nonattainment 
area,  has  delayed  many  states  in 
submitting  complete  modeling  results. 
Recognizing  these  challenges,  EPA 
issued  guidance  on  ozone 
demonstrations  ''*  that  includes  an 
intensive  modeling  effort  to  address  the 
problem  of  long  distance  transport  of 
ozone,  NOx,  and  VOCs,  and  submittal  of 
attainment  plans  in  1997.  Considering 
its  modeling  results,  a  state  must  select 
and  adopt  a  control  strategy  that 
provides  for  attainment  as  e>q^ditiously 
as  practicable. 

When  the  attainment  plans  are 
adopted  by  the  states,  these  new  control 
strategies  will,  in  effect,  replace  fmy 
NOx  waivers  previously  granted.  To  the 
extent  the  attainment  plans  include 
NOx  controls  on  certain  major 
stationary  sources  in  the  nonattainment 
areas,  EPA  will  remove  the  NOx  waiver 
for  those  soiirces.  To  the  extent  the 
plans  achieve  attainment  without 
additional  NOx  reductions  from  certain 
sources,  the  waived  NOx  reductions 
would  be  considered  excess  reductions 
and,  thus,  the  exemption  would 
continue.  EPA's  rulemaking  action  to 
reconsider  the  initial  NOx  waiver  may 
occur  simultaneously  with  rulemaking 
action  on  the  attainment  plans.  Thus, 


^61  FR  65505  (December  13.  1996). 

^  Ozone  Transport  Assessment  Group,  joint 
meetings  of  RUSM  and  ISl  workgroups.  "First 
Kound  Strategy  Modeling."  October  25,  1996.  and 
"Round  2  Strategy  Modeling.  °  December  17. 1996. 


"42U.S.C§7511a(fKlXA). 

'»  Seitz.  John  S..  Director.  OAQPS.  EPA.  "Section 
182(f)  Nitrogen  Oxides  (NOx)  Exemptions — Revised 
Process  and  Criteria,"  EPA  memoranda  to  Regional 
Air  Directors,  dated  May  27,  1994,  and  revised 
February  8. 1995. 


"  62  FR  1420  (January  10,  1997). 

^Nichols.  Mary  D.,  Assistant  Administrator  for 
Air  and  Radiation,  "Ozone  Attainment 
Demonstrations,"  memorandum  to  EPA  Regional 
Administrators,  March  2, 1995. 
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many  or  all  areas,  including  NOx  waiver 
areas,  are  potentially  subject  to  NOx 
controls  as  needed  to  attain  the  ozone 
standard  throughout  the  nation  and/or 
meet  other  NAAQSs, 

API  selectively  cites  to  those  portions 
of  EPA's  1993  section  185B  report  to 
Congress  that  support  its  contention  that 
NOx  control  may  not  always  be 
appropriate  to  reduce  ozone,  but  ignores 
the  report's  overall  conclusions  . 
regarding  the  need  for  many  areas  across 
the  nadon  to  reduce  NOx  emissions  if 
ozone  attainment  is  to  be  achieved,  API 
in  particular  overlooks  the  report's 
finding  that,  in  some  cases,  even  if 
ozone  initially  increases  in  response  to 
small  NOx  reductions,  ozone  levels  in 
many  areas  will  decline  if  NOx  levels 
are  more  significantly  reduced.  See 
section  2.2.2.  Thus,  in  some  cases,  state 
and  local  agencies  may  need  to  reduce 
NOx  emissions  even  though  doing  so 
may  cause  a  potential  increase  in  ozone 
concentrations  in  central  urban  areas,  as 
part  of  a  larger  plan  to  enable  many 
nonattainment  areas  to  meet  the  ozone 
NAAQS.  For  example,  NOx  reductions 
in  the  New  York  metropolitan  area  are 
needed  for  downwind  areas  within  the 
state  and  in  other  states  to  attain  the 
ozone  standard;  yet  additional  VOC 
controls  may  be  needed  in  the 
metropolitan  area  to  offset  the  local 
impact  of  NOx  reductions.  Similarly, 
NOx  reductions  in  areas  upwind  of  the 
Northeast  Ozone  Transport  Region  may 
be  needed  to  help  downwind  areas 
attain  and  maintain  the  ozone  standard, 
even  though  those  NOx  reductions  may 
not  in  some  cases  help  the  upwind  areas 
reduce  local  peak  ozone  concentrations. 
In  such  cases,  a  previously  granted  NOx 
waiver  will  not  allow  an  area  to  avoid 
implementing  NOx  control 
requirements  deemed  necessary  for 
itself  or  another  area's  attainment. 

The  progress  toward  ozone  attainment 
that  has  been  achieved  by  states  to  date 
and  the  continued  progress  by  states 
toward  ozone  attainment,  required  by 
the  CAA,  are  not  convincing  rationales 
to  EPA  for  dropping  the  Phase  U  RFG 
NOx  standard,  as  suggested  in  the  API 
petition.  The  previous  discussion 
demonstrates  that  substantial  region- 
wide  reductions  in  NOx  will  be  needed 
in  areas  of  the  country  where  RFG  is 
required  for  those  areas  to  reach 
attainment  of  the  ozone  standard. 
Progress  toward  attainment  achieved  by 
states  to  date  and  the  continued 
progress  toward  attainment  required 
under  the  CAA  will  not  be  sufficient 
without  additional  combined  NOx  and 
VOC  emission  reductions  for  some  RFG 
areas,  including  the  Northeast  corridor 
and  the  Lake  Michigan  region,  as 
discussed  above,  to  achieve  attainment. 


Moreover,  a  NOx  waiver  does  not 
excuse  an  area  from  reasonable  further 
progress  (RFP)  requirements.  Thus, 
progress  toward  attainment  is  not  a 
convincing  rationale  for  dropping  the 
Phase  n  RFG  NOx  standard,  because 
progress  toward  attainment  is  not  the 
same  as  attainment  and,  thus,  doesn't 
demonstrate  that  the  Phase  II  RFG  NOx 
standard  is  unnecessary  or 
inappropriate.  Because  the  need  for 
extensive  NOx  control  is  clear,  it  is  not 
necessary  or  appropriate  for  EPA  to 
delay  establishing  federal  NOx  control 
programs  until  individual  state  ozone 
attainment  demonstrations  have  been 
developed  and  presented.  EPA  agrees 
with  comments  that  loss  of  the  Phase  II 
RFG  NOx  standard  would  only 
exacerbate  state  emission  reduction 
shortfalls. 

Moreover,  for  the  reasons  discussed 
above,  EPA  does  not  agree  that  the 
Phase  n  RFG  NOx  standard  is 
incongruous  or  at  odds  with  the 
granting  of  section  182(f)  waivers  in 
RFG  areas,  as  suggested  in  the  API 
petition.  EPA  does  agree  with  API's 
comments  that  point  out  that  the  section 
182(f)  waiver  process  alone  does  not 
take  into  account  the  downwind  impact 
of  NOx  controls,  but  notes  that  API,  in 
doing  so,  has  ignored  EPA's  stated 
intent  to  require  NOx  reductions  from 
states  with  areas  that  received  NOx 
exemptions,  pursuant.to  its  section 
1 10(a)(2)(D)  authority  if  such  areas  are 
shown  to  contribute  significantly  to 
downwind  states'  ozone  problems. 

3.  Comparison  of  Benefits  and 
Disbenefits  From  NOx  Reductions 

The  following  discussion  focuses  on 
another  aspect  of  API's  section  182(f) 
argument:  the  potential  for  disbenefits, 
or  increases  in  urban  ozone,  that  occur 
as  a  result  of  reductions  in  NOx.  The 
best  data  currently  available  to  examine 
this  air  quality  and  ozone  attainment 
issue  are  the  photochemical  grid 
modeling  results  being  generated  by 
OTAG.  The  OTAG  model  (UAM-V) 
includes  the  best  emission  inventory 
information  available,  provided  by  the 
states  and  reviewed  by  stakeholders  and 
experts,  an  improved  biogenic  inventory 
(BEIS2),  and  updated  chemistry  (CB- 
IV).  Data  are  available  from  four  ozone 
episodes.  ^^  All  stakeholders,  including 
states  and  the  oil,  automotive,  and 
utility  industries,  have  been  involved  in 
OTAG  modeling  inputs  and  modeling 
nuis.  Further  information  describing 
OTAG  is  available  electronically  on  the 
OTAG  Home  Page  at  http:// 
www.epa.gov/oar/OTAG/otag.html.  All 


OTAG  data  discussed  here  are  available 
electronically  on  the  TTN2000  Web  Site 
at  http://ttnwww.rtpnc.epa.gov. 

OTAG  modeling  conducted  to  date 
consistently  demonstrates  that  NOx 
reductions  applied  equally  by  source 
type  throughout  the  37  state  OTAG 
region  result  in  widespread  ozone 
reductions  across  most  of  that  region, 
and  in  geographically  and  temporally 
limited  increases  in  urban  ozone.  ^  The 
OTAG  sensitivity  modeling  cited  in  oil 
industry  comments  included  large  NOx 
reductions  (i.e.,  a  60  percent  reduction 
in  elevated  utility  system  point  source 
NOx  emissions  plus  a  30  percent 
reduction  in  low-level,  or  non-utility 
point  and  area  source  and  mobile 
source,  including  nonroad  and  on- 
highway,  NOx  emissions),  or  large  NOx 
reductions  combined  with  VOC 
reductions  (i.e.,  a  60  percent  reduction 
in  elevated  NOx  emissions  with  a  30 
percent  reduction  in  low-level  NOx 
emissions  plus  a  30  percent  reduction  in 
VOC  emissions)  over  the  37  state  OTAG 
region.  That  modeling  indicates  that 
such  emission  reductions  would  result 
in  widespread  ozone  decreases  in  high, 
ozone  areas.  That  modeling  also 
indicates  ozone  increases,  or 
disbenefits,  particularly  within  the 
Northeast  corrWor  and  southwestern 
Lake  Michigan  area  but  only  in  some 
grid  cells  on  some  days  of  some 
episodes. 

For  example,  for  July  8,  1988,  the 
OTAG  modeling  run  of  a  60  percent 
reduction  in  elevated  NOx  emissions 
plus  a  30  percent  reduction  in  low-level 
NOx  emissions,  throughout  the  37  state 
region  (OTAG  run  5e),  shows  decreases 
in  ozone  throughout  most  of  the  37  state 
region  ranging  from  four  to  at  least  36 
ppb. «'  That  modeling  run  also  shows 
increases  in  ozone  of  four  to  12  ppb  in 
Boston,  Savannah,  Wheeling,  and 
Houston,  and  increases  of  four  to  28  ppb 
in  the  NorfolkA^irginia  Beach  area  and 
along  the  coasts  of  Connecticut,  New 
York,  and  New  Jersey. 

For  July  18, 1991,  the  same  modeling 
run  shows  decreases  in  ozone  ranging 
from  four  to  at  least  36  ppb  throughout 
most  of  the  37-state  region.  Ozone 
increases  of  four  to  12  ppb  appear  in 
Nashville,  Paducah,  Detroit,  Bay  City, 
and  Philadelphia,  and  increases  of  four 
to  at  least  36  ppb  in  the  Lake  Michigan 
area  and  in  Memphis,  Louisville, 
Indianapolis,  and  Cinciimati.  For  July 


'»July  1-11. 1988;  July  13-21, 1991:  July  20-30, 
1993;  and  July  7-18.  1995. 


">  Ozone  Transport  Assessment  Group,  joint 
meeting  of  the  RUSM  and  ISI  workgroups. 
"Sensitivity  Modeling    and  5g  scatter  plots.  August 
22, 1996.  ''First  Round  Strategy  Modeling,"  October 
25. 1996.  and  "Round  2  Strategy  Modeling." 
December  17.  1996. 

*■  The  upper  end  of  the  scale  of  changes  in  ozone 
concentrations  modeled  by  OTAG  was  36  ppb. 
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15, 1995,  modeling  shows  ozone 
decreases  ranging  from  four  to  at  least 
36  ppb  throughout  most  of  the  OTAG 
region,  and  ozone  increases  of  four  to  12 
ppb  in  Milwaukee.  Chicago, 
Youngstown,  and  Philadelphia,  and 
increases  of  four  to  28  ppb  on  Long 
Island  and  in  Memphis. 

OTAG  modeling  indicates  that  urban 
ozone  increases  from  region-wide  NOx 
control  are  smaller  in  magnitude  and 
area  when  NOx  reductions  are 
combined  with  VOC  reductions.  In  a 
modeling  run  with  a  60  percent  elevated 
source  NOx  reduction,  a  30  percent  low- 
level  NOx  reduction  and  a  30  percent 
VOC  reduction  (OTAG  run  5c),  for  July 
8, 1968,  ozone  increases  of  four  to  12 
ppb  were  confined  to  Memphis  and 
Norfolk/Virginia  Beach,  with  increases 
of  four  to  28  ppb  along  the  coast  of 
Cormecticut,  New  York,  and  New  Jersey. 
For  July  18,  1991,  ozone  increases  of 
four  to  12  ppb  appear  in  Paducah  and 
Philadelphia,  with  increases  of  four  to 
20  ppb  in  Chicago,  Milwaukee, 
Cinciimati,  and  Louisville.  For  July  15, 
1995,  increases  of  four  to  12  ppb  appear 
in  Memphis,  Youngstown,  Philadelphia, 
and  Long  Island. 

The  a^ve  OTAG  results  for  ozone 
changes  were  cited  without  regard  to  the 
actual  ozone  levels.  A  closer  look  at 
OTAG  modeling  indicates  that  urban 
NOx  reductions,  as  part  of  region-wide 
reductions,  produce  widespread 
decreases  in  ozone  concentrations  on 
high  ozone  days.  Urtian  NOx  reductions 
also  produce  limited  increases  in  ozone 
concentrations,  but  the  magnitude,  time, 
and  location  of  these  increases  generally 
do  not  cause  or  contribute  to  high  ozone 
concentrations;  most  urban  ozone 
increases  occur  in  areas  already  below 
the  ozone  standard  and,  thus,  in  most 
cases,  urban  ozone  increases  resulting 
from  NOx  reductions  do  not  cause 
exceedance  of  the  ozone  standard.  There 
are  a  few  days  in  a  few  urban  areas 
where  NOx  reductions  produce  ozone 
increases  in  portions  of  an  urban  area 
that  are  detrimental.  OTAG  defined 
detrimental  as  an  increase  exceeding 
four  ppb  in  a  grid  cell  on  a  day  with 
ozone  exceeding  100  ppb.  However, 
those  portions  of  an  urban  area  with 
disbenefits  on  one  day  of  an  ozone 
episode  get  benefits  on  later  days  of  the 
same  episode,  and  later  days  generally 
are  higher  ozone  days.  "^ 


In  other  words,  OTAG  has  found  that, 
in  general,  NOx  reduction  disbenefits 
are  inversely  related  to  ozone 
concentration.  On  the  low  ozone  days 
leading  up  to  an  ozone  episode  (and 
sometimes  the  last  day  or  so)  the 
increases  are  greatest,  and  on  the  high 
ozone  days,  the  increases  are  least  (or 
nonexistent);  the  ozone  increases 
generally  occur  on  days  when  ozone  is 
low  and  the  ozone  decreases  generally 
occur  on  days  when  ozone  is  high.  This 
indicates  that,  in  most  cases,  urban 
ozone  increases  may  not  produce 
detrimental  effects  when  viewed  alone, 
and  the  overall  effects  over  the  episode 
are  positive.  However,  OTAG  modeling 
(run  5e)  indicates  that  at  least  one  area 
for  one  day  of  one  episode  experienced 
an  increase  in  ozone  on  a  high  ozone 
day.  Concentration  difference  plots 
show  ozone  increases  over  Lake 
Michigan  and  the  adjacent  shoreline  at 
least  as  high  as  36  ppb  on  July  18, 1991, 
when  the  highest  modeled  ozone 
concentration  was  about  110  ppb. 
However,  concentration  difference  plots 
also  show  ozone  decreases  in 
downwind  states.  Decreases  in  ozone  of 
five  ppb  extend  into  Michigan,  and 
decreases  of  one  ppb  extend  as  far  as 
New  York,  New  Hampshire,  Vermont, 
and  Maine.  The  magnitude  of  the  ozone 
decrease  is  as  high  as  ten  ppb.  *^ 

For  July  19, 1991,  with  peak  ozone 
levels  of  130  ppb  and,  therefore  higher 
than  for  July  18,  OTAG  modeling  (run 
4b)  ^*  showed  ozone  increases  for  only 
two  of  the  20  highest  grid  cells  in  the 
Lake  Michigan  region.  On  July  20,  ozone 
increases  are  only  apparent  for  ozone 
levels  less  than  100  ppb.  OTAG 
modeling  thus  demonstrates  that  the 
ozone  reduction  benefits  of  urban  NOx 
control  far  outweigh  the  disbenefits  of 
urban  ozone  iiKUvases  in  both 
magnitude  of  ozone  reduction  and 
geographic  scope. 

Ozone  benefits  and  disbenefits  occur 
from  both  elevated  and  low-level  NOx 
reductions;  the  relative  effectiveness  of 
elevated  and  low-level  NOx  reductions 
varies  by  region  and  ozone  episode, 
according  to  OTAG  modeling.*' 
Elevated  and  low-level  NOx  reductions 
appear  to  act  independenUy,  with  little 
synergistic  effect.  The  pattern  of  ozone 
benefits  and  disbenefits  is  similar 


"  Lopez.  Bob,  "Localized  Ozone  Increases  Due 
to  NOx  Control — Transmittal  of  Technical 
Evaluabon  Siuninary  and  Draft  Policy  Options 
Paper,"  memorandum  and  attachments  from  OTAG 
Task  Group  on  Criteria  for  Modeling  and  Strategy 
Refinement  Regarding  NOx  Disbenefits  lo  OTAG 
Implementation  and  Strategies  Workgroup  and 
Criteria  Evaluation  Miniworkgroup,  second  draft. 
December  12.  1996.  and  Koerber,  Mike.  OTAG 
Policy  Group  MwHinp.  December  18. 1996. 


»  Ibid. 

**  OTAG  run  4b  represents  the  deepest  level  of 
controls  that  has  been  modeled  by  OTAG  for 
nonutility  point  source  NOx  emissions,  and  for 
NOx  and  VOC  emissions  from  area  and  mobile 
sources.  If  the  deepest  level  of  NOx  controls  being 
modeled  by  OTAG  for  utility  NOx  and  for  utility 
and  nonutility  point  smace  VOC  is  then  added 
(OTAG  run  2).  ozone  increases  are  not  as  large  on 
July  19. 1991  and  some  become  ozone  reductions. 

u  Koertwr,  Mike.  OTAG  Policy  Group  Meeting. 
December  18.  1996. 


whether  the  one-hour  or  the  proposed 
eight-hour  ozone  standard  is  modeled. 

The  NOx  reduction  scenarios 
modeled  by  OTAG  are  for  large  NOx 
reductions,  greater  than  the  Phase  II 
RFG  NOx  emission  reduction  standard 
of  6.8  percent  of  gasoline-fueled  vehicle 
emissioift  on  average.  Although  EPA 
believes  the  direction  of  the  effect  is 
reliable,  disbenefits  from  the  Phase  II 
RFG  NOx  emission  reduction  standard 
would  be  smaller  than  the  lu-ban 
disbenefits  modeled  by  OTAG  for  larger 
NOx  reductions.  EPA  recognizes  that 
the  OTAG  model's  coarse  grid  size  (even 
in  fine  part  of  the  domain)  may  cause 
the  modeling  to  show  fewer  disbenefit 
areas  than  actually  exist  and  would  be 
revealed  by  finer  grid  modeling,  such  as 
urban-scale  modeling.  As  API  points 
out,  lu-ban-scale  modeling 
demonstrations  of  NOx  disbenefits 
supported  the  section  182(f)  waivers 
approved  by  EPA  for  three  mandated 
RFG  areas  (Chicago,  Milwaukee,  and 
Houston).  The  OTAG  model's  grid  size 
and  wide  field  treatments  are  not 
precise  enough  to  be  used  to  balance 
population  exposures  to  ozone  benefits 
and  disbenefits  from  NOx  control. 
However,  these  facts  do  not  change 
EPA's  conclusion  that  OTAG  modeling 
demonstrates  that  the  ozone  reduction 
benefits  of  NOx  control  far  outweigh  the 
disbenefits  of  urban  ozone  increases  in 
both  magnitude  of  ozone  reduction  and 
geographic  scope. 

It  should  be  noted  that  no  scenario 
modeled  by  OTAG  to  date  completely 
mitigates  the  ozone  problem  throughout 
the  37  state  domain,  so  some  areas, 
including  the  Northeast  and  the  Lake 
Michigan  region,  will  have  to  go  beyond 
OTAG  scenarios  to  reach  attainment. 
Since  OTAG  modeling  shows  that  more 
NOx  emission  reductions  produce  more 
ozone  reductions,  the  ultimate  ozone 
mitigation  level  of  emissions  may  not 
produce  luban  disbenefits. 

OTAG  modeling  of  the  transport  of 
ozone  and  ozone  precursors  among 
subregions  is  less  complete  than  its 
modeling  of  various  region-wide 
emission  reduction  scenarios. 
Preliminary  OTAG  sensitivity  tests  did 
include  a  set  of  four  regional  impact 
runs  to  examine  the  effect  of  controls 
applied  differenUy  within  the  OTAG 
domain.  For  this  purpose,  OTAG  was 
divided  into  four  subregions:  Northeast, 
Midwest,  Southeast,  and  Southwest.** 
The  regional  impact  runs  provide 


preliminary  information  on  the  spatial 
and  temporal  scales  of  ozone  transport 
NOx  reductions  of  60  percent  from 
elevated  sources  and  30  percent  from 
low  level  sources  plus  a  VOC  reduction 
of  30  percent  (OTAG  run  5c)  were 
applied  to  one  region  at  a  time  for  each 
of  the  four  OTAG  ozone  episodes.  In 
general,  suri^ace  plots  show  that 
emission  reductions  in  a  given  region 
have  the  most  ozone  reduction  benefit 
in  that  same  region,  although  downwind 
benefits  outside  the  region  were  also 
apparent.  Northeast  reductions 
benefited  the  Southeast  in  one  episode. 
Midwest  reductions  benefited  the 
Northeast  in  foiu'  episodes  and  the 
Southeast  in  one  episode.  Southeast 
reductions  benefited  the  Midwest 
during  two  episodes  and  the  Southwest 
during  two  episodes.  Southwest 
reductions  benefited  the  Midwest 
during  two  episodes.*^ 

Although  OTAG  modeling  of  ozone 
transport  is  incomplete,  it  indicates  that 
NOx  reductions  have  downwind  ozone 
reduction  benefits,  although  those 
benefits  attenuate  with  distance.  NOx 
reductions  in  Chicago  and  Milwaukee 
may  help  nearby  states  such  as 
Michigan  and  perhaps,  to  some  extent, 
the  Northeast  as  well.  NOx  reductions 
in  the  southern  end  of  the  Northeast 
corridor  will  help  the  northern  end. 

The  API  petition  requests  that  EPA 
eliminate  or  delay  the  Phase  II  RFG  NOx 
emission  reduction  standard.**  EPA 
disagrees,  as  the  evidence  does  not 
support  eliminating  or  delaying  the 
Phase  II  RFG  NOx  standard.  The  NOx 
reductions  obtained  frtim  RFG  in  the 
metropolitan  nonattainment  areas  are  an 
important  component  of  a  regional  NOx 
reduction  strategy,  and  modeling  and 
analysis  to  date  strongly  supports  the 
need  for  such  regional  NOx  reductions. 
Such  reductions,  especially  when 
combined  with  urban  VOC  reductions, 
lead  to  ozone  reductions  on  high  ozone 
days  across  large  areas  of  the  coimtry, 
including  all  of  the  major  ozone 
nonattainment  areas  covered  by  the  RFG 
program.  While  the  potential  for 
disbenefits  is  clear,  with  few  exceptions, 
disbenefits  appear  on  low  ozone  days 
and  do  not  cause  exceedance  of  the 
ozone  standard,  while  benefits  appear 
on  high  ozone  days  when  they  are  most 
needed.  As  described  above,  OTAG 
found  only  one  day  of  one  episode  in 


one  area  where  an  urban  ozone  increase 
could  be  classified  as  detrimental,  with 
detrimental  being  defined  as  an  increase 
in  ozone  of  foiu  ppb  in  a  grid  cell  on 
a  day  with  ozone  exceeding  100  ppb.*' 
NOx  control  resulted  in  ozone  decreases 
for  the  following  days  of  that  episode  . 
EPA  does  not  believe  the  evidence  when 
viewed  overall  supports  forgoing  the 
ozone  reduction  benefits  of  NOx 
reduction  fit)m  RFG. 

In  conclusion,  API's  arguments  that 
the  Phase  II  RFG  NOx  standard  may 
cause  limited  urban  disbenefits,  and 
that  additional  VOC  reductions  may  be 
necessary  to  ameliorate  such 
disbenefits,  are  not  compelling  new 
evidence  or  argiunents  that  support 
elimination  or  delay  of  the  Phase  II  RFG 
NOx  emission  reduction  standard.  ^ 
EPA  has  concluded  that  reducing  NOx 
emissions  in  required  RFG  areas  as  part 
of  a  region-wide  strategy  will  contribute 
to  attainment  of  the  ozone  standard, 
even  if  those  NOx  emission  reductions 
do  not  improve  air  quality  in  some 
portions  of  some  RFG  areas  on  some  low 
ozone  days.  Additional  VOC  reductions 
are  an  option  states  may  choose  to  avoid 
or  reduce  urban  ozone  increases  from 
NOx  control. 

API  recently  submitted  the  results  of 
air  quality  modeling  undertaken  by 
Systems  Applications  International  on 
API's  behalf.  API's  modeling  used  the 
same  photochemical  grid  model, 
inventory,  and  episode  data  as  OTAG. 
API  examined  the  effect  in  2007  of  a  6.8 
percent  reduction  in  mobile  soiux:e  NOx 
emissions  in  RFG  areas  during  the  1991 
episode.  API's  modeling  shows  benefits 
cmd  disbenefits  in  RFG  areas,  and  no 
change  in  most  non-RFG  areas 
throughout  the  OTAG  domain. ''  On  the 
basis  of  this  modeling,  API  argues  that 
the  Phase  II  RFG  NOx  standard  will  be 


•*  Subsequent  to  the  subregional  modeling 
described  here,  OTAG  has  further  divided  its 
modeling  domain  into  13  smaller  subregions  for 
purposes  of  assessing  transport  between  these 
subregions.  This  modeling  was  not  complete 
enou^  to  have  been  considered  in  the  decision 
announced  today. 


'''Ozone  Transport  Assessment  Group,  ioint 
meeting  of  the  RUSM  and  ISI  workgroups, 
"Seiuitivity  Modeling,"  August  22. 1996. 

**One  commenter  suggested  that  an  "opt  out" 
provision  from  the  NOx  reduction  standard  be 
provided  for  areas  that  can  document  a  disbenefit 
from  NOx  reductions.  For  the  reasons  discussed 
above,  the  evidence  does  not  support  such  a  waiver 
for  RFG  standards  at  this  time. 


**  Lopez.  Bob.  "Localized  Ozone  Increases  Due  to 
NOx  Control — Transmittal  of  Technical  Evaluation 
Summary  and  Draft  Policy  Options  Paper," 
memorandum  and  attachments  from  OTAG  Task 
Group  on  Criteria  for  Modeling  and  Strategy 
Refinement  Regarding  NOx  Disbenefits  to  OTAG- 
Implementation  and  Strategies  Workgroup  and 
Criteria  Evaluation  Miniworkgroup,  second  draft. 
December  12.  1996,  and  Koerber,  Mike,  OTAG 
Policy  Croup  Meeting,  December  18. 1996. 

">  See  discussion  in  the  RFG  final  rule  at  59  FR 
7751. 

*'  EPA  was  puzzled  by  effects  that  appear  in 
Georgia  and  Alabama,  which  are  not  RFG  areas,  and 
contacted  API  for  an  explanation.  API's  contractor. 
SAI.  explained  in  a  February  14, 1997  telephone 
call  that  some  anomalies  of  the  modeled  results  can 
be  explained  by  the  differences  in  the  results  when 
directly  comparing  modeling  runs  made  on  two 
different  computers.  However,  the  differences  in 
results  from  directly  comparing  modeling  runs 
made  on  two  different  computers  may  also 
confound  the  modeled  effects  of  RFG  in  terms  of 
ozone  concentration  differences,  casting  doubt  on 
the  credibility  of  the  results,  since  the  modeled 
effects  of  RFG  are  in  the  same  range  as  the 
anomalies  claimed  by  SAI. 


ineffective  in  reducing  ozone, 
underscoring  the  cost-ineffectiveness  of 
the  Phase  II  RFG  NOx  standard, 
according  to  API. 

However.  API's  modeling  does  not 
indicate  whether  disbenefits  occurred  in 
grid  cells  with  high  or  low  ozone,  so 
EPA  cannot  determine  if  the  projected 
disbenefit  would  actually  be 
detrimental.  As  discussed  previously, 
OTAG  modeling  demonstrates  that  most 
luban  ozone  increases  bom  NOx  control 
occur  on  low  ozone  days  and  do  not 
cause  exceedance  of  the  ozone  standard, 
while  ozone  reductions  occur  on  high 
ozone  days  when  reductions  are  most 
needed.  Moreover,  API's  modeling  sets 
the  threshold  level  of  ozone  reduction  at 
two  ppb,  which  effectively  eliminates 
benefits  below  two  ppb.  The  Phase  II 
RFG  NOx  standard  is  estimated  to 
achieve  a  one  to  two  percent  reduction 
in  the  national  NOx  inventory,  and  that 
reduction  would  translate  into  a 
relatively  small  reduction  in  the  ozone 
level  at  levels  above  100  ppb.  By  setting 
the  threshold  at  two  percent,  API's 
modeling  may  not  capture  the  benefits 
of  the  standard.  Thus,  EPA  is  not 
persuaded  by  API's  modeling  that  the 
Phase  n  RFG  NOx  standard  v«ll  be 
ineffective  in  reducing  ozone;  nor  does 
EPA  agree  that  API's  modeling 
underscores  the  Phase  II  RFG  NOx 
standard's  cost-ineffectiveness. 

4.  Non-ozone  Benefits 

In  the  RFG  final  rule,  EPA  cited  non- 
ozone  benefits  of  NOx  control,  such  as 
reductions  in  emissions  leading  to  acid 
rain  formation,  reductions  in  toxic 
nitrated  polycyclic  aromatic 
compounds,  lower  secondary  airborne 
particulate  (i.e.,  ammonium  nitrate) 
formation,  reduced  nitrate  deposition 
from  rain,  improved  visibility,  and 
lower  levels  of  nitrogen  dioxide.  A 
complete  discussion  of  these  benefits 
can  be  found  in  the  RIA  accompanying 
the  RFG  final  rule. «  EPA  did  not 
attempt  to  quantify  the  non-ozone 
benefits  of  NOx  control  in  the 
rulemaking,  and  did  not  include  non- 
ozone  benefits  in  its  cost-efiiectiveness 
determination. 

API  claims  that  because  EPA  did  not 
quantify  non-ozone  benefits,  such 
benefits  are  speculative;  API  presented 
no  evidence  to  support  this  claim.  EPA 
does  iK>t  agree.  The  fact  that  EPA  did 
not  quanti]^  non-ozode  benefits  of  NOx 
control  does  not  render  those  benefits 
speculative.  In  a  directional  sense,  at 
least,  the  non-ozone  benefits  of  NOx 
reductions,  including  the  Phase  II  RFG 
NOx  standard,  are  clear. 


«2  See  the  RIA  at  pp.  321-322.  See  also  59  FR 
7751. 
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Since  publication  of  the  RFG  final 
rule,  EPA  has  identified  additional  non- 
ozone  benefits  from  NOx  reductions. 
The  following  describes  how  NOx 
emissions  contribute  to  adverse  impacts 
on  the  environment: 

Acid  Rain.  NOx  and  sulfur  dioxide 
are  the  two  key  air  pollutants  that  cause 
acid  rain  and  result  in  adverse  effects  on 
aquatic  and  terrestrial  ecosystems, 
materials,  visibility,  and  public  health. 
Nitric  acidic  deposition  plays  a 
dominant  role  in  the  acid  pulses 
associated  with  the  fish  kills  observed 
during  the  springtime  melt  of  the 
snowpack  in  sensitive  watersheds  and 
recently  has  also  been  identified  as  a 
major  contributor  to  chronic 
acidification  of  certain  sensitive  surface 
waters. 

Drinking  Water  Nitrate.  High  levels  of 
nitrate  in  drinking  water  are  a  health 
hazard,  especially  for  infants. 
Atmospheric  nitrogen  deposition  in 
sensitive  forested  watersheds  can 
increase  stream  water  nitrate 
concentrations;  the  added  nitrate  can 
remain  in  the  water  and  be  transported 
long  distances  downstream  because 
plants  in  most  freshwater  systems  do 
not  take  up  the  added  nitrate. 

Eutrophication.  NOx  emissions 
contribute  directly  to  the  widespread 
accelerated  eutrophication  of  U.S. 
coastal  waters  and  estuaries. 
Atmospheric  deposition  direct  to 
surface  waters  and  deposition  to 
watershed  and  subsequent  transport 
into  the  tidal  waters  has  been 
documented  to  contribute  from  12  to  44 
percent  of  the  total  nitrogen  loadings  to 
U.S.  coastal  water  bodies.  Nitrogen  is 
the  nutrient  limiting  growth  of  algae  in 
most  coastal  waters  and  estuaries.  Thus 
addition  of  nitrogen  results  in 
accelerated  algal  and  aquatic  plant 
growth  in  the  water  body  causing 
adverse  ecological  effects  and  economic 
impacts  that  range  from  nuisance  algal 
blooms  to  oxygen  depletion  and  fish 
kills. 

Global  Warming.  Nitrous  oxide  (N20) 
is  a  greenhouse  gas.  Anthropogenic 
nitrous  oxide  emissions  in  the  U.S. 
contribute  about  two  percent  of  the 
greenhouse  effect,  relative  to  total  U.S. 
anthropogenic  emissions  of  greenhouse 
gases.  In  addition,  emissions  of  NOx 
lead  to  the  formation  of  tropospheric 
ozone,  which  is  another  greenhouse  gas. 

Nitrogen  Dioxide  (N02).  Exposiue  to 
N02  is  associated  with  a  variety  of  acute 
and  chronic  health  effects.  The  health 
effects  of  most  concern  at  ambient  or 
near-ambient  concentrations  of  N02 
include  mild  changes  in  airway 
responsiveness  and  pulmonary  function 
in  individuals  with  preexisting 


respiratory  illnesses,  and  increases  in 
respiratory  illnesses  in  children. 

Nitrogen  Saturation  of  Forest 
Ecosystems.  Forests  accumulate 
nitrogen  inputs.  While  nitrogen  inputs 
in  forest  ecosystems  have  traditionally 
been  considered  beneficial,  recent 
findings  in  North  America  and  Europe 
suggest  that,  because  of  chronic  nitrogen 
deposition  from  air  pollution,  some 
forests  are  showing  signs  of  nitrogen 
saturation,  including  undesirable  nitrate 
leaching  to  surface  and  ground  water 
and  decreased  plant  growth. 

Particulate  Matter.  NOx  compounds 
react  with  other  compounds  to  form  fine 
nitrate  particles  and  acid  aerosols. 
Nitrates  are  especially  damaging 
because  of  their  small  size,  which 
results  in  penetration  deep  into  the 
lungs.  Particulate  matter  has  a  wide 
range  of  adverse  health  effects, 
including  premature  death. 

Stratospheric  Ozone  Depletion.  A 
layer  of  ozone  located  in  the  upper 
atmosphere  (stratosphere)  protects  the 
surface  of  the  earth  (troposphere)  from 
excessive  ultraviolet  radiation. 
Tropospheric  emissions  of  nitrous  oxide 
(N20)  are  very  stable  and  slowly 
migrate  to  the  stratosphere,  where  solar 
radiation  breaks  it  into  nitric  oxide  (NO) 
and  nitrogen  (N).  The  nitric  oxide  reacts 
with  ozone  to  form  nitrogen  dioxide  and 
oxygen.  Thus,  additional  N20  emissions 
would  result  in  a  slight  decrease  in 
stratospheric  ozone. 

Toxics.  In  the  atmosphere,  NOx 
emissions  react  to  form  nitrogen 
compounds,  some  of  which  are  toxic. 
Compounds  of  concern  include 
transformation  products,  nitrate  radical, 
peroxyacetyl  nitrates,  nitroarenes,  and 
nitrosamines. 

Visibility  and  Regional  Haze.  NOx 
emissions  can  interfere  with  the 
transmission  of  light,  limiting  visual 
range  and  color  discrimination.  Most 
visibility  and  regional  haze  problems 
can  be  traced  to  carbon,  nitrates, 
nitrogen  dioxide,  organics,  soil  dust, 
and  sulfates. 

Cost-Effet:tiveness 

1.  Cost-Effectiveness  of  Phase  11  RFG 
NOx  Standard 

To  update  its  evaluation  of  the  cost- 
effectiveness  of  the  Phase  11  RFG  NOx 
standard,  EPA  asked  DOE  to  update  the 
1994  DOE  study.  EPA  used  the  Bonner 
&  Moore  refinery  model  to  estimate 
costs  in  the  RFG  rulemeiking,  emd 
included  the  1994  DOE  study  and 
additional  industry  cost  studies  in  its 
consideration.  EPA  determined  to 
update  the  DOE  study  for  purposes  of 
considering  API's  petition,  rather  than 
the  Boimer  &  Moore  analysis,  because 


since  the  1994  study,  EPA,  DOE,  and 
API  have  worked  closely  to  improve  the 
refinery  modeling  used  by  DOE  to 
develop  cost  estimates.  Over  200 
improvements  and  changes  to  the  model 
have  been  made  in  response  to 
suggestions  fit>m  API. 

EPA  notified  each  party  that 
commented  on  the  API  petition  when 
DOE's  draft  report  became  available  and 
sent  copies  to  interested  parties  for  their 
review.  EPA  also  reopened  the  comment 
period  and  held  a  meeting  with 
interested  parties  to  discuss  the  draft 
DOE  report. 

DOE's  improved  model  provides  a 
range  of  cost-effectiveness,  rather  than  a 
single  number.  DOE's  regionally- 
weighted  cost  range  per  siunmer  ton  of 
NOx  removed  is  S5,400  to  $11,300. 
Based  on  that  range,  EPA  calculated  the 
annual  incremental  cost  range  at  $2,180 
to  $6,000  per  ton  of  NOx  removed. 
Although  the  high  end  of  EPA's  cost- 
effectiveness  range  exceeds  $5,000,  EPA 
does  not  consider  that  to  be  significant, 
since  the  midpoint  of  the  range  is 
$4,090.  EPA  views  DOE's  updated 
estimate  as  new  information  that 
confirms  the  information  relied  upon  in 
the  RFG  rulemaking  to  evaluate  the  cost- 
effectiveness  of  the  Phase  II  RFG  NO, 
standard.  The  improvements  to  the  DOE 
model  and  EPA's  updated  cost- 
effectiveness  calculations  are  described 
in  detail  in  an  EPA  technical 
memorandum  available  in  the  docket  for 
this  action. '' 

EPA  received  comments  from  the  oil 
and  automotive  industries  on  DOE's 
draft  report.  Both  the  oil  and  automotive 
industries'  comments  are  critical  of 
certain  technical  aspects  of  DOE's 
refinery  modeling.  These  conunents  and 
EPA's  responses  are  discussed  in  an 
EPA  technical  memorandum,  and  in 
DOE's  final  report;  both  docimients  are 
available  in  the  docket  for  this  action.  ** 

Overall,  oil  industry  comments 
argued  that  the  lower  end  of  the  EXDE 
cost  range  shoidd  be  dropped  because 
the  model  form  that  produced  it  is  not 
representative.  EXDE  produced  a  cost 
range  by  using  both  a  "ratio  free"  and 
"ratio  constrained"  form  of  its  refinery 
model.  The  ratio  free  form  is  similar  to 
the  model  version  used  for  the  1994 
DOE  study,  with  improvements  in 
process  descriptions.  The  ratio  free 
model  includes  a  modeling  concept  in 
which  refinery  streams  with  identical 


distillation  cut  points  are  kept  separate 
through  different  processes,  and  this 
modeling  concept  may  produce  over- 
optimized  results.  The  ratio  constrained 
form  has  the  same  improvements  in 
process  descriptions  as  the  ratio  free 
form,  with  added  constraints  on  the 
proportions  of  streams  entering  a 
process,  to  avoid  unrealistic  stream 
separation;  however,  the  ratio 
constrained  form  may  under-optimize 
refinery  operations.  DOE  has  concluded 
that  both  model  forms  can  provide 
credible  estimates  of  the  refining  cost 
range,  given  the  variations  within  and 
among  refineries,  uncertainties  in  the 
range  of  refinery  costs,  and  the  over- 
optimization  and  under-optimization 
possibihties  of  the  model  forms.  EPA 
agrees  with  DOE  that  both  model  forms 
are  useful  in  exploring  the  plausible 
range  of  refining  costs. 

Oil  industry  comments  argue  that  the 
upper  end  of  DOE's  range  exceeds  a 
benchmark  of  $5,000  per  ton  of  NOx 
removed.  DOE's  regionally-weighted 
cost-effectiveness  estimate  for  the  ratio 
constrained  model  form  is  $11,300  per 
sununer  ton  of  NOx  removed,  which 
DOE  calculates  as  $5,200  per  annual 
ton,  and  which  EPA  calculates  as  $6,000 
per  annual  ton.  ^  Both  EPA  and  DOE 
believe  that  the  high  end  of  the  range 
reflected  by  the  ratio  constrained  model 
estimate  is  not  significanUy  different 
from  the  benchmark  of  $5,000  per 
annual  ton. 

EPA  believes  Uiat  Uie  updated  DOE 
cost  study  is  the  best  available  evidence 
concerning  the  costs  of  the  Phase  11  RFG 
NOx  standard,  including  the 
desulfurization  processes  that  drive 
those  costs.  This  evidence  indicates  that 
the  cost-effectiveness  analysis  used  by 
EPA  when  setting  the  standard 
continues  to  be  valid.  The  detailed 
information  on  desulfurization  costs 
submitted  by  API  to  support  its  petition 
was  previously  submitted  during  the 
RFG  rulemaking  and  was  considered  at 
that  time;  it  is  not  new  information  and 
does  not  change  EPA's  view,  based  on 
the  updated  DOE  cost  modeling,  that  the 
Phase  n  RFG  NOx  standard  remains 
cost-effective. 

API  argues  that  the  1994  DOE  study 
supports  its  argument  that  EPA's 


*3  See  A-96-27,  Memorandum  dated  February 
1997  from  Lester  Wybomy,  Chemical  Engineer, 
Fuels  and  Energy  Division,  "Cost  of  Phase  n  RFG 
NOx  Control."  to  Charles  Freed,  Director.  Fuels  and 
Energy  f)ivision. 

**Ibid  and  U.S.  DOE.  Re-estimation  of  the 
Refining  Cost  of  Reformulated  Gasoline  NOx 
Control.  February  1997. 


''The  annual  per  ton  cost  estimates  of  IX)E  and 
EPA  differ  because  EPA  uses  a  different  method  of 
annualizing  costs  than  DOE.  EPA's  calculations  are 
described  in  a  technical  memorandum  to  docket  A- 
96-27:  see  the  memorandum  dated  February  1997 
from  Lester  Wybomy,  Chemical  Engineer,  Fuels  and 
Energy  Division,  "Cost  of  Phase  n  RFG  NOx 
Control."  to  Charles  Freed,  Director.  Fuels  and 
Energy  Division.  Although  Phase  II  RFG  NOx 
emission  reductions  are  required  only  during  the 
summer  ozone  season.  EPA  annualizes  the  cost  so 
that  it  may  be  compared  with  other  emission 
reduction  programs. 


desulfurization  costs  are  too  low.  citing 
the  study's  observation  that:  "The  actual 
NOx  reduction  standard  for  Phase  n 
RFG  should  reflect  margins  for 
enforcement  tolerance,  temporal 
production  variations*  *  '.variations 
among  refiners  of  differing  capability, 
and  potential  inaccuracies  and  over- 
optimization  in  the  refinery  yield 
model*  *  *,'*  However,  the  1994  DOE 
study  supports  EPA's  view  that  the  6.8 
percent  average  NOx  emission  reduction 
standard  will  cost  approximately  $5,000 
per  annual  ton  of  NOx  removed.  The 
1994  DOE  study's  reference  to  $10,000 
per  siunmer  ton  is  equivalent  to  EPA's 
$5,000  per  annual  ton.'"'  Furthermore, 
the  1994  DOE  study  used  inflated  year 
2000  dollars,  while  EPA's  estimates 
were  in  1990  dollars. 

Oil  industry  conunents  also  point  out 
that  EXDE's  updated  report  states  that  its 
cost  estimates  do  not  include  the  impact 
of  the  requirement  that  RFG  achieve  a 
three  percent  minimum  NOx  reduction 
per  batch  under  the  averaging 
provisions,  or  the  impact  of  any 
potential  enforcement  tolerance 
associated  with  that  three  percent 
minimum  NOx  standard.  EPA  believes 
that  any  costs  associated  with  the 
minimum  NOx  reduction  requirement 
and  any  associated  enforcement 
tolerance  compliance  costs  are  separate 
costs  associated  with  these  provisions 
and  do  not  change  the  cost-effiectiveness 
analysis  of  the  6.8  percent  average  NOx 
emission  reduction  standard.  While 
EPA  is  denying  API's  petition  to 
reconsider  the  6.8  percent  average 
standard,  it  will  continue  to  evaluate 
and  plans  to  reach  a  decision  on  the 
separate  issues  associated  with  the  three 
percent  minimiun  requirement  imder 
the  averaging  provisions. 

As  discussed  above,  NOx  reductions 
from  Phase  II  RFG  in  several  cities  with 
NOx  waivers  are  expected  to  contribute 
to  ozone  attainment  in  those  areas, 
downwind  areas,  or  both.  As  discussed 
previously,  EPA  beUeves  that  the 
benefits  of  NOx  reduction  in  these  and 
other  RFG  areas  far  outweigh  the 
disbenefits.  Thus,  EPA  does  not  believe 
that  the  benefit  of  the  NOx  reductions 
in  Chicago.  Milwaukee,  and  Houston 
should  be  calculated  as  zero  when 
analyzing  the  cost-effectiveness  of  the 
Phase  II  RFG  NOx  reduction  standard. 

API  also  argues  that  die  Phase  II  RFG 
NOx-emission  reduction  standard 
interferes  with  refining  flexibility  and 
leaves  refiners  with  unduly  cosUy  and 
narrow  choices  for  prpducing  RFG. 
However,  as  the  updated  E)OE  study 
indicates,  as  discussed  above,  the  Phase 


n  RFG  NOx  standard  is  not  unduly 
costly  even  considering  the  high  end  of 
the  range  reflected  by  the  ratio 
constrained  model  estimate.  In  the  final 
rule.  EPA  clarified  that  the  Phase  II  RFG 
standards  are  performance  standards 
and  may  be  met  by  the  refiner's  choice 
of  fuel  parameter  controls.  In  addition. 
EPA  elected  to  allow  both  a  per  gallon 
and  an  averaging  standard  for  NOx  to 
provide  greater  flexibility  to  refiners. 
API  has  provided  no  compelling  new 
evidence  or  argument  to  the  contrary. 

2.  Stationary  Source  Cost-Efiectiveness 

API  argues  that  EPA  imderstated  the 
relative  cost-effectiveness  of  major 
stationary  soiuce  NOx  controls.  API 
cites  incremental  cost-effectiveness 
estimates  for  coal-fired  utility  boilers  of 
$1,300  to  $2,200  per  ton  for  selective 
non-catalytic  reduction  and  $1,250  to 
$6,600  per  ton  for  selective  catalytic 
reduction.^  For  gas  and  oil-fired  utility 
boilers,  API  cites  $2,100  to  $5,650  per 
ton  for  selective  catalytic  reduction,  and 
for  gas-fired  industri^  boilers,  $3,300  to 
$5,500  per  ton  for  selective  catalytic 
reduction.^  In  its  RIA,  EPA  cited  cost- 
effectiveness  estimates  for  stationary 
source  NOx  emission  controls  based  on 
utihty  boilers.  Low  NOx  burner 
technology  was  cited  at  $1,000  per  ton 
and  selective  catalytic  reduction  at 
$3,000  to  $10,000  per  ton.>«> 

In  stationary  source  regulations 
promulgated  since  the  RFG  rule,  cost- 
effectiveness  estimates  have  ranged 
from  $200  per  ton  for  certain  coal  fired 
power  plants  ■<*'  to  about  $3,000  per  ton 
for  municipal  waste  combustors.'*" 
Recent  NOx  control  estimates  developed 
by  the  Mid-Atlantic  R^onal  Air 
Management  Association  (MARAMA) 
and  Northeast  States  for  Coordinated 
Air  Use  Management  (NESCAUM)  for 
those  regions  for  retrofits  range  from  a 
low  of  $320  to  $1,800  for  natural  gas 
rebum  for  oil  and  gas  boilers  to  $3,400 
to  $6,900  for  natural  gas  conversion  for 
coal-fired  boilers. '"^ 

API  and  other  oil  industry  sources 
cited  cost-effectiveness  estimates  and 
rankings  that  were  developed  in  the 
OTAG  process  for  Phase  n  RFG  and 
other  NOx  reduction  programs,  as 
evidence  that  the  Phase  n  RFG  NOx 
standard  is  not  cost-effective  compared 
to  other  NOx  reduction  programs, 
particularly  stationary  source  programs. 


<*Pet.  at  p.  28.  citing  the  1994  DOE  study  at  xii. 
"1994  DOE  study,  pp.  56-58. 


"Pet  at  p.  26. 

"Ibid. 

'"RIA  at  p.  3«5. 

«>'  60  FR  18751  (April  13. 1995). 

'«  54  FR  52293  (December  20.  1989);  60  FR  65387 
(December  19, 1995). 

«»  Phase  U  NOx  Controls  for  the  MARAMA  and 
NESCAUM  Regions.  EPA-453/R-96-002. 
November  1995,  Table  1-7. 
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API  argues  these  other  programs  offer  a 
laiger  potential  for  overall  reduction  in 
NOx  emissions.  The  figure  of  $25,000  to 
$45,000  per  ton  of  NOx  reduced 
developed  in  the  OTAG  process  ascribes 
all  the  cosU  of  RFG  to  NOx  control, 
including  costs  inciured  to  reduce 
toxics  and  VOCs,  and  to  meet  the 
various  content  requirements.  If  VOC 
and  NOx  reductions  are  valued  equally, 
as  OTAG  has  done,  the  incremental  cost 
per  ton  of  NOx  removed  falls  by  more 
than  a  factor  of  four  to  under  $7,000  per 
ton,  and  the  average  cost  falls  to  $3,000 
to  $4,000  per  ton.  That  incremental  cost 
is  higher  than  projected  by  EPA  for  the 
Phase  n  RFG  NOx  standard  because  it 
assiunes  that  all  the  gasoline  in  the  37 
state  OTAG  region,  over  90  percent  of 
the  gasoline  sold  in  the  U.S.  outside  of 
California,  would  be  included  in  the 
RFG  program.  Costs  rise  rather  than  fall 
as  volume  of  RFG  produced  increases 
because  less  efficient  refineries  would 
be  drawn  into  producing  RFG. 
Moreover,  EPA's  $5,000  per  ton  cost 
esUmate  for  the  Phase  II  RFG  NOx 
standard  applies  to  the  final  increment 
of  emission  reduction  pursued  under 
the  program,  while  API  compares  this 
incremental  cost  to  average  costs  of 
other  control  programs.  Average  costs 
are  always  less  than  incremental  costs; 
if  Phase  11  RFG  costs  are  evaluated  on 
an  average-cost  basis,  the  cost  per  ton 
for  RFG  areas  Calls  to  between  $2,000 
and  $3,000. 

Based  on  the  evidelice  presented,  EPA 
concludes  that  some  stationary  source 
NOx  controls  are  more  cost-effective 
than  the  Phase  n  RFG  NOx  standard, 
and  some  are  not.  The  fact  that  some 
stationary  source  NOx  controls  are  more 
cost-effective  does  not  vitiate  the  cost- 
effectiveness  of  the  Phase  II  RFG  NOx 
standard.  EPA  cited  stationary  source 
costs  both  above  and  below  the  cost  of 
Phase  U  RFG  NOx  standard  in  the  RFG 
rulemaking.  EPA  does  not  find  that  it 
understated  the  relative  cost- 
effectiveness  of  stadonary  source  NOx 
controls. 

API  argues  that  stationary  sources 
offer  more  potential  for  reducing  air 
pollution.  API  argues  that  EPA  should 
sequence  NOx  controls  and  target  major 
stationary  sources  first,  since  stationary 
source  NOx  control  is  more  cost- 
effective  and  can  be  targeted 
geographically  to  avoid  controls  where 
controls  are  not  needed.  Other  NOx 
controls  should  not  be  considered  until 
major  stationary  source  controls  are 
employed  and  evaluated,  according  to 
API. 

As  discussed  previously,  some 
stationary  source  NOx  controls  are  more 
cost-effective  than  the  Phase  n  RFG  NOx 
standard,  and  some  are  not  However, 


OTAG  has  projected  that,  in  2007, 
mobile  sources  will  still  contribute  42 
percent  of  all  NOx  affer  implementation 
of  1990  CAAA  controls  for  mobile  and 
stationary  sources.  These  measures 
include  the  retrofit  of  reasonably 
available  control  technology  on  existing 
major  stationary  sources  of  NOx  and 
implementation  of  enhanced  inspection 
and  maintenance  programs  under  Title 
I;  new  emission  standards  for  new 
motor  vehicles  and  nonroad  engines, 
and  the  RFG  program  under  Title  0;  and 
controls  on  certain  coal-fired  electric 
power  plants  under  Title  IV.  Given  the 
challenges  facing  so  many  areas  in 
identifying  and  implementing  programs 
that  will  lead  to  attainment  of  die  ozone 
standard,  and  the  need  for  additional 
NOx  controls,  EPA  believes  that  NOx 
reductions  in  urban  areas  where  mobile 
sources  are  concentrated,  as  part  of  a 
region-wide  NOx  reductiorxs,  are  still 
essential  to  achieve  ozone  attainment.  In 
addition,  OTAG  modeling  demonstrates 
that  even  with  unrealistically  large  NOx 
reductions,  such  as  an  80  percent 
reduction  in  elevated  NOx  plus  a  60 
percent  reduction  in  low  level  NOx, 
without  VOC  reductions,  attainment 
still  would  not  be  reached  throughout 
the  OTAG  region.  EPA  believes  that 
both  stationary  source  and  mobile 
source  controls  will  be  necessary  for 
many  areas  to  reach  attainment. 

3.  Executive  Order  12866 

API  argues  that  the  Phase  II  RFG  NOx 
emission  reduction  stemdard  does  not 
satisfy  the  provisions  of  Executive  Order 
12866.  API  argues  that  the  Phase  II  RFG 
NOx  standard  is  not  compelled  by 
statute  or  necessary  to  interpret  the 
statute,  or  made  necessary  by  public 
need,  or  the  most  cost-effective  NOx 
control  to  achieve  the  regulatory 
objective. 

EPA  believes  the  Phase  II  RFG  NOx 
reduction  standard  meets  the 
substantive  requirements  of  the 
Executive  Order  12866.  Although  the 
Phase  II  RFG  NOx  standard  is  not 
required  by  statute,  it  is  "made 
necessary  by  compelling  public 
need"  "**  and  is  a  cost-effective 
standard.  As  discussed  earlier,  the 
authorify  EPA  used  to  establish  the 
standard,  section  211(c)(1)(A),  allows 
EPA  to  regulate  fuels  or  fuel  additives 
if  their  emission  products  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  EPA  used  this 
authorify  based  on  scientific  evidence 
regarding  the  benefits  of  NOx  control 
and  the  cost-effectiveness  of  NOx 


reductions.  The  preceding  discussion 
indicates  that  EPA's  RFG  rulemaking 
properly  complied  with  Executive  Order 
12866. 

V.  Conclusion 

A  detailed  discussion  of  the 
determination  of  the  need  for,  scientific 
justification  for.  and  cost-effectiveness 
of  NOx  control  is  presented  in  the  RIA 
for  the  final  rule.'**'  EPA's  review  here 
of  the  air  quality  benefits  and  cost- 
effectiveness  of  the  Phase  II  RFG  NOx 
reduction  standard  does  not  show  that 
the  prior  rulemaking  determinations 
supporting  this  standard  were 
inappropriate.  After  considering  API's 
petition,  public  comment,  and  other 
relevant  information  available  to  EPA, 
API's  petition  for  reconsideration  of  the 
Phase  n  RFG  NOx  emission  reduction 
standard  is  denied. 

Dated:  February  28,  1997. 
Mary  D.  Nichols, 

Assistant  Administrator,  Office  of  Air  and 
Radiation. 

(FR  Doc.  97-6217  Filed  3-11-97;  8:45  am] 
BiuiNQCOOE  asao-so-p 


40  CFR  Part  180 
[OPP-300458;  FRL-6593-1] 
RIN  2070-AB78 

Clopyralid;  Pesticide  Tolerance  for 
Emergency  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
the  herbicide  clopyralid  in  or  on  the  raw 
agricultiual  commodity  cranberries  in 
connection  with  EPA's  granting  of 
emergency  exemptions  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
clopyralid  on  cranberries  in  the  states  of 
Massachusetts.  Oregon,  and 
Washington.  This  regulation  establishes 
maximum  permissible  levels  for 
residues  of  clopyralid  in  this  food.  The 
tolerance  will  expire  July  31,  1998. 
DATES:  This  regulation  becomes 
effective  March  12, 1997.  This 
regulation  expire  on  July  31,  1998. 
Objections  and  requests  for  hearings 
must  be  received  by  EPA  on  or  before 
May  12,  1997. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-3004581. 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 


<M58  FR  51735  (Octobw4. 1993).  saction  1(a)  at 
51735. 


'"RIA  •!  pp.  313-326. 
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Agency,  Rm.  M3708,  401  M  St..  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300458],  must  also  be  submitted  to: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  a  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
3004581.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail:  Sixth  Floor,  Crystal 
Station  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703) 
308-8326.  e-mail: 
pemberton.libby@epamail.epa.gov. 
SUPPt.EMENTARY  INFORMATION:  EPA.  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  die  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
a  tolerance  for  residues  of  clopyralid  on 
cranberries  at  2  parts  per  million  (ppm). 
This  tolerance  will  expire  on  July  31, 
1998. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3. 1996.  FQPA 
amends  bodi  die  FFDCA.  21  U.S.C.  301 
et  seq..  and  the  Federal  Insecticide, 


Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
imder  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  CFR  58135.  November  13. 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exp>osures  and  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regidations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  imder  an  emergency 
exemption  granted  by  EPA  under 
section  18  of  FIFRA.  Section  408(1)(6) 
also  requires  EPA  to  promulgate 
regulations  by  August  3. 1997, 
governing  the  establishment  of 
tolerances  and  exemptions  under 
section  408(1)(6)  and  requires  that  the 
regulations  be  consistent  with  section 
408(b)(2)  and  (c)(2)  and  FIFRA  section 
18.  Section  408(1)(6)  allows  EPA  to 
establish  tolerances  or  exemptions  from 
the  requirement  for  a  tolerance,  in 
connection  with  EPA's  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 


a  period  for  public  comment.  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA,  EPA  can 
establish  such  tolerances  or  exemptions 
under  the  authorify  of  section  408(e) 
and  (1)(6)  without  notice  and  comment 
rulemaking. 

In  establishing  section  18-related 
tolerances  and  exemptions  during  this 
interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  regulation 
and  before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408.  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-case  basis  and  will  not  bind 
EPA  as  it  proceeds  with  further 
rulemaking  and  policy  development 
EPA  intends  to  act  on  section  18-related 
tolerances  and  exemptions  that  clearly 
qualify  under  the  new  law. 

n.  Emergency  Exemptions  for 
Qop3rralid  on  Cranberries  and  FFDCA 
Tolerances 

EPA  has  authorized  use  under  FIFRA 
section  18  of  clopyralid  on  cranberries 
for  control  of  various  weeds. 
Cancellations  of  the  most  effective 
registered  alternatives  have  left  growers 
with  few  tools  to  control  weeds  in  a 
crop  which  cannot  be  cultivated.  Over 
time,  since  control  has  been  less  than 
adequate,  the  problems  have  gotten 
steadily  worse,  residting  in  near- 
epidemic  levels  of  herbaceous  perennial 
weeds  over  the  past  few  years  on  many 
cranberry  farms.  The  projected  yield 
loss  on  the  affected  acres  woidd  cause 
those  growers  to  suffer  a  significant 
economic  loss. 

As  part  of  its  assessment  of  these 
specific  exemptions.  EPA  assessed  the 
potential  risks  presented  by  residues  of 
clopyralid  on  cranberries.  In  doing  so. 
EPA  considered  the  new  safety  standard 
in  FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
imder  FFDCA  section  408n)(6)  would 
clearly  be  consistent  with  the  new  safety 
standard  and  with  FIFRA  section  18. 
This  tolerance  for  residues  of  clopyralid 
will  permit  the  maii.eting  of  cranberries 
treated  in  accordance  with  the 
provisions  of  the  section  18  emergency 
exemptions.  Consistent  with  the  need  to 
move  quickly  on  these  emergency 
exemptions  in  order  to  address  an 
urgent  non-routine  situation  and  to 
ensure  that  the  resulting  food  is  safe  and 
lawful,  EPA  is  issuing  this  tolerance 
without  notice  and  opportunify  for 
public  comment  under  section  408(e)  as 
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provided  in  section  408(1)(6).  Although 
this  tolerance  will  expire  on  July  31. 
1998.  under  FFDCA  section  408(1)(5), 
residues  of  clopyralid  not  in  excess  of 
the  amount  specified  in  this  tolerance 
remaining  in  or  on  cranberries  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  during  the  term  of, 
and  in  accordance  with  all  the 
conditions  of.  the  emergency 
exemptions.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on.  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

EPA  has  not  made  any  decisions 
about  whether  clopyralid  meets  the 
requirements  for  registration  under 
FIFRA  section  3  for  use  on  cranberries 
or  whether  a  permcUient  tolerance  for 
clopyralid  for  cranberries  would  be 
appropriate.  This  action  by  EPA  does 
not  serve  as  a  basis  for  registration  of 
clopyralid  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  action  serve  as  the  basis  for 
any  States  other  than  Massachusetts. 
Oregon,  and  Washington  to  use  this 
product  on  this  crop  under  section  18  of 
FIFRA  without  following  all  provisions 
of  section  18  as  identified  in  40  CFR 
part  166.  For  additional  information 
regarding  the  emergency  exemptions  for 
clopyralid.  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  {actor 


(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposing 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 
nature  of  the  carcinogenic  response  and 
the  Agency's  knowledge  of  its  mode  of 
action. 

In  examining  aggregate  exposure. 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  &om 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occup>ational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  p>ercent  of 
the  crop  is  treated  by  pesticides  that 
have  established  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 


exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Clopyralid  is  already  registered  by  EPA 
for  outdoor  Christmas  tree  plantations, 
grasses  grown  for  seed,  fallow  cropland, 
non-cropland  and  other  non-food  uses, 
as  well  as  several  food  use  registrations. 
EPA  believes  it  has  sufficient  data  to 
assess  the  hazards  of  clopyralid  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2),  for  the  time-limited  tolerances 
for  residues  of  clopyralid  in  or  on 
cranberries  at  2  ppm.  EPA's  assessment 
of  the  dietary  exposures  and  risks 
associated  with  establishing  this 
tolerance  follows. 

A.  Toxicological  Profile 

1.  Chronic  toxicity.  Based  on  the 
available  chronic  toxicity  data,  the 
EPA's  Office  of  Pesticide  Programs 
(OPP)  has  established  the  RfD  for 
clopyralid  at  0.5  milligrams/kilogram/ 
day  (mg/kg/day).  The  RfD  was 
established  based  on  an  NOEL  of  50  mg/ 
kg/day  from  a  2-year  rat  feeding  study. 
Effects  observed  at  the  lowest  effect 
level  (LEL)  were  decreased  mean  body 
weights  in  females.  An  uncertainty 
factor  of  100  was  used. 

2.  Acute  toxicity.  No  toxicology 
studies  were  identified  by  OPP  which 
demonstrated  the  need  for  an  acute 
dietary  risk  assessment. 

3.  Short-term  non-dietary  inhalation 
and  dermal  toxicity.  Based  on  available 
data  indicating  that  there  was  no 
evidence  of  toxicity  by  the  dermal  or 
inhalation  routes,  worker  exposure  risks 
were  not  calculated. 

4.  (Carcinogenicity.  No  evidence  of 
carcinogenicity  was  seen  in  mice  or  in 
rats  fed  clopyralid  for  24  months. 

B.  Aggregate  Exposure 

Tolerances  are  established  for 
residues  of  clopyralid  (3,6-dichloro-2- 
pyridinecarboxylic  acid)  in  or  on  several 
raw  agricultural  commodities  (40  CFR 
180.431(a)  and  (b)). 

For  the  purpose  of  assessing  chronic 
dietary  exposure  from  clopyralid,  EPA 
assumed  tolerance  level  residues  and 
100%  of  crop  treated  for  the  proposed 
and  existing  food  uses  of  clopyralid. 
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These  conservative  assumptions  result 
in  overestimation  of  hiunan  dietary 
exposures. 

Other  potential  sources  of  exposure  of 
the  general  population  to  residues  of 
pesticides  are  residues  in  drinking  water 
and  exposure  from  non-occupational 
sources.  There  is  no  entry  for  clopyralid 
in  the  "Pesticides  in  Groundwater  Data 
Base"  (EPA  734-12-92-001,  September 
1992).  There  is  no  established 
Maximum  Concentration  Level  (MCL) 
for  residues  of  clopyralid  in  drinking 
water.  No  drinking  water  health 
advisory  levels  have  been  established 
for  clopyralid. 

The  Agency  does  not  have  available 
data  to  perform  a  quantitative  drinking 
water  risk  assessment  for  clopyralid  at 
this  time.  Previous  experience  with 
persistent  and  mobile  pesticides  for 
which  there  have  been  available  data  to 
perform  quantitative  risk  assessments 
have  demonstrated  that  drinking  water 
exposure  is  typically  a  small  percentage 
of  the  total  exposure.  This  observation 
holds  even  for  pesticides  detected  in 
wells  and  drinking  water  at  levels 
nearing  or  exceeding  established  MCLs. 
Based  on  this  experience  and  the  OPP's 
best  scientific  judgement.  EPA 
concludes  that  it  is  not  likely  that  the 
potential  exposure  from  residues  of 
clopyralid  in  drinking  water  added  to 
the  current  dietary  exposure  will  result 
in  an  exposure  which  exceeds  the  RfD. 

Clopyralid  is  registered  for  uses,  such 
as  lawns,  that  could  result  in  non- 
occupational exposure  and  EPA 
acknowledges  that  there  may  be  short- 
,  intermediate-,  and  long-term  non- 
occupational, non-dietary  exposure 
scenarios.  At  this  time,  the  Agency  has 
insufficient  information  to  assess  the 
potential  risks  frt}m  such  exposure. 
However,  available  data  for  clopyralid 
indicate  no  evidence  of  toxicity  by  the 
dermal  or  inhalation  routes.  Given  the 
time-limited  nature  of  this  request,  the 
need  to  make  emergency  exemption 
decisions  quickly,  and  the  significant 
scientific  uncertainty  at  this  time  about 
how  to  aggregate  non-occupational 
exposure  with  dietary  exposure,  the 
Agency  will  make  its  safety 
determination  for  this  tolerance  based 
on  those  factors  which  it  can  reasonably 
integrate  into  a  risk  assessment. 

At  this  time,  the  Agency  has  not  made 
a  determination  that  clopyralid  and 
other  substances  that  may  have  a 
common  mode  of  toxicity  would  have 
cimiulative  effects.  Clopyralid  is  a 
member  of  the  pyridinoxy  class  of 
herbicides.  Other  members  of  this  class 
include  fluroxypyr,  tricolpyr,  and 
picloram.  Given  the  time  limited  nature 
of  this  request,  the  need  to  make 
emergency  exemption  decisions 


quickly,  and  the  significant  scientific 
uncertainty  at  this  time  about  how  to 
define  common  mode  of  toxicity  EPA 
will  make  its  safety  determination  for 
these  tolerances  based  on  those  factors 
which  can  reasonably  integrate  into  a 
risk  assessment.  For  purposes  of  this 
tolerance  only,  the  Agency  is 
considering  only  the  potential  risks  of 
clopyralid  in  its  aggregate  exposure. 

C.  Safety  Determinations  For  U.S. 
Population 

Taking  into  account  the  completeness 
and  reliability  of  the  toxicity  data,  EPA 
has  concluded  that  dietary  exposure  to 
clopyralid  from  published  tolerances 
will  utilize  1.65  percent  of  the  RfD  for 
the  U.S.  population.  EPA  does  not 
anticipate  that  the  potential  exposure 
bom  residues  of  clopyralid  in  drinking 
water  added  to  the  current  dietary 
exposure  will  result  in  a  chronic 
exposiue  which  would  exceed  100%  of 
the  RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
clopyralid  residues. 

D.  Determination  of  Safety  for  Infants 
and  Children 

Based  on  current  toxicological  data 
requirements,  the  data  base  for 
clopyralid  relative  to  pre-  and  post-natal 
toxicity  is  complete.  EPA  notes  that  the 
developmental  toxicity  NOELs  of  >250 
mg/kg/day.  the  highest  dose  tested 
(HDT)  in  both  rats  and  rabbits 
demonstrate  that  there  is  no 
developmental  (prenatal)  toxicity 
present  for  clopyralid;  EPA  further  notes 
that  the  developmental  NOELs  are  5- 
fold  higher  in  both  rats  and  rabbits, 
respectively,  than  the  NOEL  of  50  mg/ 
kg/day  bom  the  2-year  feeding  study  in 
rats,  which  is  the  basis  for  the  RfD. 

In  the  two-generation  reproductive 
toxicity  study  in  rats,  the  pup  toxicity 
NOEL  of  1.500  mg/kg/day,  the  HDT.  was 
greater  than  the  parental  (systemic) 
toxicity  NOEL  of  500  mg/kg/day.  This 
finding  suggests  that  post-natal 
development  in  pups  is  not  more 
sensitive  and  that  infants  and  children 
may  not  be  more  sensitive  to  clopyralid 
than  adult  animals.  The  pup  NOEL  is 
30-fold  higher  than  the  RflD  NOEL  of  50 
mg/kg/day.  This  information,  together 
with  the  uncertainty  factor  of  100 
utilized  to  calculate  the  RfD  for 
clopyralid,  is  cbnsidered  adequate 
protection  for  infants  and  children  with 
respect  to  prenatal  and  postnatal 
development  against  dietary  exposure  to 
clopyralid  residues.  EPA  believes  that 
the  data  base  of  clopyralid  is  sufficientiy 
complete  regarding  infants  and  children 
and  that  effects  seen  in  that  data  are  not 
such  to  suggest  a  100-fold  uncertainty 


factor  will  be  inadequate.  Therefore, 
EPA  has  determined  that  an  additional 
10-fold  safety  factor  is  not  appropriate 
and  that  the  100-fold  uncertainty  factor 
will  be  safe  for  in&nts  and  children. 

EPA  has  concluded  that  the  percent  of 
the  RfD  that  will  be  utilized  by  chronic 
dietary  exposure  to  residues  of 
clopyralid  ranges  from  1.07%  for 
nuxsing  infants  (<1  year  old)  up  to 
3.72%  for  children  1  to  6  years  old. 
However,  this  calculation  assumes 
tolerance  level  residues  for  all 
commodities  and  is  therefore  an  over- 
estimate of  dietary  risk.  Refinement  of 
the  dietary  risk  assessment  by  using 
anticipatmi  residue  data  woiUd  reduce 
dietary  exposure.  The  addition  of 
potential  exposure  from  clopyralid 
residues  in  drinking  water  is  not 
expected  to  result  in  an  exposure  which 
would  exceed  the  RfD. 

V.  Other  Considerations 

The  metabolism  of  clopyralid  in 
plants  and  nninmls  is  adequately 
understood  for  the  purposes  of  this 
tolerance.  There  are  no  Codex  maximum 
residue  levels  established  for  residues  of 
clopyralid  on  cranberries.  The  residue 
of  concern  is  clopyralid  (3,6-dichloro-2- 
pyridinecarboxylic  acid).  Adequate 
methods  for  purposes  of  data  collection 
and  enforcement  of  tolerances  for 
clopyraUd  are  available.  A  method  for 
determining  clopyralid  residues  is 
described  in  PAM,  Vol.  II. 

VI.  Conclusion 

Therefore,  tolerances  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  are  established  for  residues 
of  clopyralid  in  cranberries  at  2  ppm. 
This  tolerance  will  expire  on  July  31, 
1998. 

Vn.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "ob)ect"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  ciurently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  will  continue  "to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  May  12. 1997. 
file  written  objections  to  any  as]>ect  of 
this  regulation  (including  the  automatic 
revocation  provision)  and  may  also 
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request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
Bled  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests,  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  Cact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
hiformation  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [OPP- 
300458).  A  pubhc  version  of  this  record, 
which  does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-docketAepainail.epa.gov. 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests,  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record.  The  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
address  in  "ADDRESSES  "  at  the 
beginning  of  this  document. 

DC.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Because  FFDCA  section  408n)(6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604(a),  do  not 
apply. 

Under  5  U.S.C.  801(aHl)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  D  of  Pub.  L.  104-121,  110 
Stat.  847).  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  of  the  APA 
as  amended. 

List  of  Subjects  in  40  CFR  Pari  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agriculttiral  commodities.  Pesticides 


and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  27,  1997. 

Peter  Caulkina, 

Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.431,  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

S 1 80.431    Clopyralld;  tolerance*  for 
residues. 

•  *  •  •  • 

(c)  Section  18  emergency  exemptions. 
A  time-limited  tolerance  is  established 
for  residues  of  the  herbicide  clopyralid 
(3,6-dichloro-2-pyridinecarboxylic  acid) 
in  connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerance  is 
specified  in  the  following  table.  The 
tolerance  expires  on  the  date  specified 
in  the  table. 


Commodity 

Parts  per 
million 

Fxptration 
Date 

Cranberries 

2 

July  31,  1998 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Docket  No.  96-60;  FCC  97-27] 

Cabia  Television  Leased  Commercial 
Access 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Second  Report  and  Order  and  Second 
Order  on  Reconsideration  of  the  First 
Report  and  Order  ("Order")  regarding 
implementation  of  the  leased 
commercial  access  provisions  of  the 
1992  Cable  Act.  The  Order  addressed 
comments  and  petitions  for 
reconsideration  filed  in  response  to  the 
Order  on  Reconsideration  of  the  First 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking  in  CS  Docket  96- 
60.  FCC  96-122  (released  March  29, 
1996)  (subparts  referred  to  separately  as 
"Reconsideration  Order"  and  "Further 
^4PRM••).  The  Order  revised  the 
maximum  rate  formulas  for  use  of  full- 


time  leased  access  channels;  declined  to 
impose  a  transition  period  for  the 
implementation  of  the  revised  rate 
formulas;  maintained  the  current  rules 
for  maximum  part-time  rates  and 
adopted  a  rule  that  cable  operators  are 
not  required  to  open  additional  leased 
access  channels  for  part-time  use  until 
all  existing  part-time  leased  access 
channels  axe  substantially  filled  or  until 
a  programmer  requests  a  year-long  eight- 
hour  daily  time  slot  that  caiuiot 
otherwise  be  accommodated;  allowed 
the  resale  of  leased  access  time;  granted 
leased  access  programmers  the  right  to 
demand  access  to  a  tier  with  a 
subscriber  penetration  of  more  than 
50%;  stipulated  that  minority  and 
educational  programming  does  not 
qualify  as  a  substitute  for  leased  access 
programming  unless  it  is  carried  on  a 
tier  with  a  subscriber  penetration  of 
more  than  50%;  declined  to  mandate 
preferential  treatment  for  certain  types 
of  leased  access  programmera;  required 
operators  to  accept  leased  access 
progranuners  on  a  non-discriminatory 
basis  so  long  as  available  leased  access 
capacity  exceeds  demand;  required  that 
an  independent  accountant  review  an 
operator's  rate  calculations  prior  to  the 
filing  of  a  rate  complaint  with  the 
Commission;  established  a  standard  of 
reasonableness  for  certain  contractiial 
requirements;  specified  when  leased 
access  programmers  must  pay  for 
technical  support;  and  defined  the  term 
"affiliate"  for  purposes  of  leased  access. 
The  Order  also  addressed  several  issues 
on  reconsideration,  including  the 
exclusion  of  programming  revenues 
from  the  maximum  rate  calculation,  the 
maximum  rate  calculation  for  a  la  carte 
channels,  cable  operatora'  obligations  to 
provide  certain  information  to  potential 
leased  access  programmers  and  the  need 
for  operators  to  comply  with  those 
obligations,  time  increments,  the 
calculation  of  the  leased  access  set-aside 
requirement,  and  billing  and  collection 
services.  The  Ordec  is  intended  to 
address  issues  and  concerns  raised  in 
the  comments  and  petitions  for 
reconsideration  that  were  filed  with  the 
Commission  in  response  to  the 
Reconsideration  Order  and  Further 
NPRM. 

DATES:  This  rule  is  effective  April  11, 
1997,  except  the  amendments  to  47  CFR 
76.970  (c),  (d).  (e),  (0.  Ig).  (h). 
76.971(f)(1),  and  76.975  (b)  and  (c), 
which  impose  new  or  modified 
information  collection  requirements, 
shall  become  effective  upon  approval  by 
the  Office  of  Management  and  Budget 
(OMB),  but  no  sooner  than  April  11, 
1997.  The  Commission  will  publish  a 
dociunent  at  a  later  date  establishing  the 


effiective  date  for  the  sections  containing 
information  collection  requirements. 
Written  comments  by  the  public  on  the 
modified  information  collection 
requirements  are  due  on  or  before  April 
11, 1997,  and  written  comments  by 
OMB  on  the  modified  information 
collection  requirements  are  due  on  or 
before  May  12, 1997. 

ADDRESSES:  Office  of  the  Secretary. 
Federal  Communications  Commission. 
1919  M  Street,  NW.,  Washington,  DC 
20554.  A  copy  of  any  comments  on  the 
information  collections  contained  in  the 
Order  should  be  submitted  to  Dorothy 
Conway.  Federal  Communications 
Commission,  Room  234, 1919  M  Street, 
NW.,  Washington,  DC  20554,  or  via  the 
Internet  to  dconway®fcc.gov,  and  to 
Tunothy  Fain.  OMB  Desk  Officer,  10236 
NEOB,  725-1 7th  Street.  NW.. 
Washington,  DC  20503,  or  via  the  • 
Internet  to  fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 

Chessen,  Cable  Services  Bureau,  (202) 
418-7200.  For  additional  information 
concerning  the  information  collections 
contained  in  the  Order,  contact  Dorothy 
Conway  at  (202)  418-0217,  or  via  the 
Internet  at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reductions  Act 

The  Order  contains  modified 
information  collections.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  OMB  to 
comment  on  the  information  collections 
contained  in  the  Order,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  30  days  from  the  date 
of  publication  of  the  Order  in  the 
Federal  Register;  OMB  notification  of 
action  is  due  60  days  from  date  of 
publication  of  the  Order  in  the  Federal 
Register.  Comments  should  address:  (a) 
Whether  the  modified  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  3060-0568. 

Title:  Commercial  leased  access  rates, 
terms  and  conditions. 

Type  of  Review:  Revision  of  existing 
collection. 


Respondents:  Business  and  other  for 
profit  entities;  not-for-profit  institutions. 

Number  of  Respondents:  6,330  (6,270 
cable  systems  +  30  selected  accountant 
reviewers  +  an  estimated  30  leased 
access  programmers  involved  in  the 
leased  access  rate  dispute  process). 

Estimated  Time  Per  Response:  1—10 
hours. 

Total  Annual  Burden:  94.171  hours, 
estimated  as  follows:  §  76.970  describes 
the  manner  in  which  cable  operators  are 
to  calculate  maximum  leased  access 
rates.  Currentiy,  there  are  approximately 
11,400  cable  systems,  of  which 
approximately  45%  have  channel 
capacities  of  less  than  36  channels,  and 
are  therefore  exempt  from  the 
Commission's  leased  access  provisions. 
The  number  of  cable  system 
respondents  is  therefore  6,270  (55%  of 
11,400).  The  average  annual  burden  of 
calculating  maTt'TniiTn  rates  is  estimated 
to  be  4  hours  per  cable  system. 
6,270x4  hours=2S,080  hours. 

Section  76.970(h)  requires  cable 
operators  to  provide  the  following 
information  within  15  calendar  days  of 
a  request  regarding  leased  access  (for 
systems  subject  to  small  system  relief, 
cable  operators  are  required  to  provide 
the  following  information  within  30 
days  of  a  request  regarding  leased 
access):  (a)  A  complete  schedule  of  the 
operator's  full-time  and  part-time  leased 
access  rates;  (b)  how  much  of  the  cable 
operator's  leased  access  set-aside 
capacity  is  available;  (c)  rates  associated 
with  technical  and  studio  costs;  and  (d) 
if  specifically  requested,  a  sample 
leased  access  contract.  We  estimate  that 
each  cable  system  operator  will  undergo 
an  average  burden  of  10  hours  per  year 
to  gather  and  TT'<»int«in  this  information 
and  disclose  it  to  requesting  potential 
leased  access  progranmiers.  Of  the  10 
hours,  we  estimate  an  average  burden  of 
4  hours  for  each  operator  to  gather  and 
mniotain  the  information  and  an  average 
burden  of  6  hours  for  each  operator  to 
furnish  materials  to  an  estimated  20 
requesters  per  year. 
6.270x10  hours=62,700  hours. 

Section  76.971  requires  cable 
operators  to  provide  billing  and 
collection  services  to  leased  access 
programmers  unless  they  can 
demonstrate  the  existence  of  third  party 
billing  and  collection  services  which,  in 
terms  of  cost  and  accessibility,  offer 
leased  access  progranuners  an 
alternative  substantially  equivalent  to 
that  offered  to  comparable  non-leased 
access  programmers.  The  Commission 
estimates  tiiat  identification  of  a  third 
party  billing  and  collection  service 
rarely  needs  to  occur  because  the  vast 
majority  of  leased  access  programming 
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is  placed  on  a  progranuning  services  tier 
and  is  billed  as  part  of  that  tier. 
Nonetheless,  the  Conunission  estimates 
an  average  burden  of  no  more  than  1 
hour  per  cable  system  operator  to 
identify  a  third  party  billing  and 
collection  service  and  then  to  make  the 
necessary  information  available. 
6,270x1  hour=6.270  hours. 

Section  76.975(b)  requires  that 
persons  alleging  that  a  cable  operator's 
leased  access  rate  is  unreasonable  must 
receive  a  determination  of  the  cable 
operator's  maximum  permitted  rate 
from  an  independent  accountant  prior 
to  filing  a  rate  complaint  with  the 
Commission.  We  estimate  that  operators 
will  undergo  an  average  burden  of  4 
hours  to  arrange  for  an  independent 
accountant  review  and  coordinate  rate 
information  with  the  selected 
accountant.  This  average  burden 
accounts  for  those  instances  where 
parties  that  cannot  agree  on  a  mutually 
acceptable  accountant  must  each  select 
an  independent  accountant  who  in  turn 
select  a  third  independent  accountant. 
Nationwide,  we  estimate  a  need  for  30 
accountant  rate  reviews  per  year. 
30  X  4  hours  =  120  hours. 

76.975(c)  requires  that  petitioners 
attach  a  copy  of  the  final  accountant's 
report  to  their  petition  where  the 
petition  is  based  on  allegations  that  a 
cable  operator's  leased  access  rates  are 
unreasonable.  We  estimate  that 
petitioners  will  undergo  an  average 
burden  of  2  minutes  to  attach  such 
reports.  Nationwide,  we  estimate  that 
petitioners  will  need  to  attach  a  toial  of 
no  more  than  30  accountant's  reports 
when  filing  petitions  for  relief. 
30  X  2  minutes  =  1  hour.  25.080  -»- 

62.700  +  6.270  +  120  +  1  =  94.171 
hours. 

Estimated  costs  to  respondents: 
$74,000.  estimated  as  follows:  We 
estimate  the  annual  telephone,  postage 
and  stationery  costs  incurred  by  cable 
operators  for  leased  access 
recordkeeping,  sending  out  leased 
access  information  to  prospective 
programmers,  identifying  third  party 
billing  collection  services,  and  selecting 
accountants  to  be  $50,000,  equating  to 
approximately  $7.97  per  operator. 
($7.97  X  6.270  respondents  =  $50,000). 
We  estimate  that  accountants  will 
undergo  an  average  burden  of  8  hours  to 
review  an  operators  maximum  rate 
calculations  and  to  prepare  the  required 
report  Accountants  are  estimated  to  be 
paid  $100  per  hour  for  their  services. 
(30  accountant  reviews)  x  (8  hours  per 
review)  x  ($100  per  hour)  =  $24,000. 
Total  costs  to  respondents  =  $50,000  -f 
$24,000  =  $74,000. 


Needs  and  Uses:  The  information 
collected  is  used  by  prospective  leased 
access  programmers  and  the 
Commission  to  verify  rate  calculations 
for  leased  access  channels  and  to 
eliminate  uncertainty  in  negotiations  for 
leased  commercial  access.  The 
Commission's  leased  access 
requirements  are  designed  to  promote 
diversity  of  programming  and 
competition  in  programming  delivery  as 
required  by  section  612  of  the 
Communications  Act. 

S3mop8i8 

The  following  is  a  synopsis  of  the 
Commission's  Second  Report  and  Order 
and  Second  Order  on  Reconsideration  of 
the  First  Report  and  Order  in  CS  Docket 
96-60.  FCC  97-27,  adopted  January  31, 
1997  and  released  February  4,  1997.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington.  DC  20554,  and  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.  (202)  857-3800,  1919  M 
Street.  NW..  Washington.  DC  20554. 

I.  Introductioa 

1 .  The  statutory  framework  for 
commercial  leased  access,  provided  in 
Section  612  of  the  Communications  Act 
of  1934,  as  amended.  47  U.S.C.  521  et 
seq.  ("Communications  Act"),  was  first 
established  by  the  Cable 
Communications  Policy  Act  of  1984, 
Public  Law  98-549.  98  Stat.  2779 
(1984).  47  U.S.C.  521  et  seq.  ("1984 
Cable  Act")  and  was  amended  by  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  Public 
Law  102-385.  106  Stat.  1460  (1992).  47 
U.S.C.  521  et  seq.  ("1992  Cable  Act"). 
Commercial  leased  access  was  created 
to  provide  access  to  the  channel 
capacity  of  cable  systems  by  parties 
unaffiliated  with  the  cable  operator  that 
wish  to  distribute  video  programming 
free  of  the  editorial  control  of  the  cable 
operator.  Channel  set-aside 
requirements  were  established  in 
proportion  to  a  system's  total  activated 
channel  capacity.  The  statutory 
objectives  of  leased  access  are  to 
"promote  competition  in  the  delivery  of 
diverse  sources  of  video  programming 
and  to  assure  that  the  widest  possible 
diversity  of  information  sources  are 
made  available  to  the  public  bom  cable 
systems  in  a  manner  consistent  with 
growth  and  development  of  cable 
systems."  Each  system  operator  subject 
to  the  leased  access  requirement  must 
establish,  consistent  with  the  rules 
prescribed  by  the  Commission,  "the 
price,  terms,  and  conditions  of  such  use 


which  are  at  least  sufficient  to  assure 
that  such  use  will  not  adversely  affect   . 
the  operation,  financial  condition,  or 
market  development  of  the  cable 
system." 

2.  In  the  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
in  MM  Docket  No.  92-266,  FCC  93-177, 
58  FR  29736  (May  21, 1993)  ("Rate 
Order"),  the  Commission  established 
initial  regulations  to  implement  the 
leased  access  provisions  of  the  1992 
Cable  Act.  The  Conunission  adopted  the 
"highest  implicit  fee"  formula  as  the 
method  for  setting  maximum  reasonable 
rates,  and  adopted  various  standards 
governing  access  terms  and  conditions, 
tier  placement,  technical  standards  for 
use.  technical  support,  security 
deposits,  conditions  based  on  program 
content,  requirements  for  billing  and 
collection  services,  and  procedures  for 
the  expedited  resolution  of  disputes.  In 
the  Reconsideration  Order,  the 
Commission  addressed  certain  issues 
pertaining  to  the  highest  implicit  fee 
formula,  the  provision  of  certain  leased 
access  rate  and  channel  availability 
information  to  prospective  leased  access 
programmers,  acceptable  time 
increments  and  pricing  for  part-time 
leased  access  use,  operator  provision  of 
billing  and  collection  services  for  leased 
access  programmers,  security  deposits, 
calculation  of  the  leased  access  set-aside 
requirement  and  reporting 
requirements.  In  the  Further  NPRM,  the 
Commission  re-examined  the  highest 
implicit  fee  formula  from  an  economic 
perspective  and  tentatively  concluded 
that  the  highest  implicit  fee  formula  is 
likely  to  overcompensate  cable 
operators  and  does  not  sufficienUy 
promote  the  goals  underlying  the  leased 
access  provisions.  The  Conunission 
proposed  a  cost/market  rate  approach  to 
setting  maximum  reasonable  rates  and 
requested  comment  on  the  approach 
and  its  implementation.  In  addition,  the 
Commission  sought  comment  on:  (a) 
Part-time  rates  and  an  operator's 
obligation  to  open  additional  leased 
access  chaimels  for  part-time  use,  (b)  the 
resale  of  leased  access  time,  (c)  tier  and 
channel  placement  for  leased  access 
programming,  (d)  the  placement  of 
minority  or  educational  programming 
when  it  is  used  as  a  substitute  for  leased 
access  programming,  (e)  preferential 
treatment  for  certain  types  of  leased 
access  programmers,  including  not-for- 
profit  programmers,  (f)  the  selection  of 
leased  access  programmers,  and  (g) 
streamlined  leased  access  dispute 
resolution  procedures. 

3.  In  the  Order,  the  Conmiission 
amended  its  rules  pertaining  to  cable 
television  commercial  leased  access, 
after  considering  the  comments  and 
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reply  comments  filed  in  response  to  the 
Further  NPRM,  and  addressed  petitions 
for  reconsideration  of  the  leased  access 
rules  adopted  in  the  Reconsideration 
Order. 

n.  Report  and  Order 

A.  Maximum  Rate  Formula  for  Leasing 
a  Full  Channel 

4.  Background:  Section  612  directs  the 
Commission  to  determine  the  maximum 
reasonable  rates  that  cable  operators 
may  charge  for  commercial  leased 
access.  In  the  Rate  Order,  the 
Conunission  adopted  rules  that 
established  maximum  rates  based  on  the 
highest  implicit  fee  paid  by  non-leased 
access  progranuning  services  distributed 
on  a  system.  In  the  non-leased  access 
context,  cable  operators  generally  pay 
programmers  (e.g.,  a  contractual  license 
fee  or  a  copyright  fee)  for  their 
progranuning  services.  Nevertheless, 
there  is  an  implicit  fee  for  carriage  to  the 
extent  that  the  amount  of  subscriber 
revenue  that  the  operator  receives  for 
the  programming  is  greater  than  the  fee 
that  the  operator  pays  to  the 
programmer.  In  other  words,  the  amount 
of  subscriber  revenue  that  the 
programmer  forgoes  to  the  operator 
represents  an  implicit  payment  for 
carriage.  The  Commission  determined 
that  the  implicit  fee  paid  by  a 
programmer  is  the  average  price  per 
channel  that  a  subscriber  pays  the 
operator  minus  the  amount  per 
subscriber  that  the  operator  pays  the 
progranuner.  The  highest  of  the  implicit 
fees  charged  any  unaffiliated  non-leased 
access  programmer  was  the  maximum 
rate  per  subscriber  that  a  cable  operator 
could  charge  a  leased  access 
programmer. 

5.  In  the  Reconsideration  Order  and 
Further  NPRM,  we  identified  certain 
problems  with  the  highest  implicit  fee 
formula  and  sought  comment  on  a 
"cost/market  rate  formula,"  an 
alternative  approach  that  we  believed 
might  better  promote  the  goals  of  leased 
access.  Under  this  proposed  approach, 
the  maximum  rate  for  leased  access 
would  depend  on  whether  the  cable 
operator  is  leasing  its  full  statutory  set- 
aside  requirement  When  the  full  set- 
aside  capacity  is  not  leased  to 
unaffiliated  programmers,  the  maximum 
rate  would  be  based  on  the  operator's 
reasonable  and  quantifiable  costs  (i.e., 
the  costs  of  operating  the  cable  system 
plus  the  additional  costs  related  to 
leased  access),  including  a  reasonable 
profit  The  operator  would  be  allowed  to 
use  the  subscriber  revenue  received 
frtjm  a  leased  access  channel  to  offset 
the  operating  costs  associated  with  the 
channel.  In  addition,  the  operator  would 


be  allowed  to  charge  the  leased  access 
programmer  the  reasonable  costs  of 
bumping  a  programming  service  in 
order  to  accommodate  the  leased  access 
programmer.  We  tentatively  concluded 
that  once  the  operator  met  its  set-aside 
requirement,  the  cost-based  maximum 
rate  could  be  replaced  by  a  market  rate. 

6.  Discussion:  Our  role  with  regard  to 
leased  access  rates  is  to  establish 
maximum  reasonable  rates,  not  a 
mandatory  rate  that  must  be  charged  to 
all  leased  access  programmers. 
Operators  have  the  discretion  to 
negotiate  rates  below  the  maximum 
rates  established  by  the  Commission. 
For  clarification  purposes,  we  adopted  a 
rule  that  specifically  states  that  cable 
operators  are  permitted  under  our  rules 
to  negotiate  rates  below  the  maximum 
permissible  rates. 

i.  Cost/Market  Rate  Formula 

7.  After  reviewing  the  record  in  this 
proceeding  and  after  considering  and 
analyzing  all  of  the  options  presented, 
we  concluded  that  the  proposed  cost/ 
market  rate  formula  does  not  adequately 
account  for  certain  factors  which,  if 
excluded,  would  make  the  maximum 
leased  access  rates  resulting  from  the 
formula  unworkable  in  today's 
progranuning  marketplace.  Although  the 
proposed  cost/market  rate  formula' 
accounts  for  lost  advertising  revenue 
and  lost  commissions  that  would  result 
from  bumping  existing  programming,  it 
does  not  account  for  negative  effects 
that  leased  access  programming  might 
have  on  subscriber  revenue  (i.e.,  lost 
subscriber  revenue  caused  by 
subscribers  dropping  the  tier  or  by 
requiring  a  lower  price  due  to  a 
devaluation  of  the  tier).  In  the  Fiuther 
NPRM,  we  recognized  this  cost  but 
tentatively  concluded  that  the  inability 
to  quantify  the  specific  effect  on 
subscriber  revenue  caused  by  the 
replacement  of  current  programming 
with  leased  access  programming  in  the 
tiered  programming  services  context 
made  it  too  speculative  to  include  as  an 
opportunity  cost  category  in  the  cost/ 
market  rate  formula.  We  nevertheless 
sought  comment  on  how  our  cost/ 
market  rate  formula  might  measure 
changes  in  subscriber  penetration  due  to 
the  addition  of  leased  access 
progranuning. 

8.  Neither  the  Commission  nor  the 
commenters  in  this  proceeding  have 
been  able  to  accurately  quantify  the 
efiiect  that  leased  access  programming 
carried  on  a  programming  services  tier 
may  have  on  subscribership  or 
subscriber  revenues  to  a  degree  specific 
enough  to  assign  it  a  definite  value  in 
a  formula.  Nevertheless,  we  no  longer 
believe  that  this  effect  is  a  &ctor  that 


reasonably  can  be  ignored.  Under  the 
cost/market  rate  formula,  the  value  of  a 
channel  is  measured  by  subtracting  the 
programming  or  license  fee  the  operator 
pays  for  the  channel  from  the 
advertising  revenues  and  commissions 
the  operator  receives  for  the  channel. 
The  formula  does  not  include  the 
subscriber  revenue  received  for  the 
channel  because,  as  explained  above, 
we  assumed  that  leased  access 
programming  would  have  no 
measurable  impact  on  subscriber 
revenue.  By  ignoring  the  effect  of  leased 
access  programming  on  subscriber 
revenue,  the  cost/ market  rate  formula 
assigns  a  negative  value  to  a  channel 
where  the  license  fee  is  higher  than  the 
revenue  collected  from  advertising  and 
conunissions.  For  example,  a 
programming  service  such  as  The 
Disney  Channel,  which  carries  no 
commercial  advertising,  could  have  a 
negative  value  imder  the  cost/market 
rate  formula  and  thus  would  yield  a 
negative  leased  access  rate.  The 
proposed  cost/ market  rate  formula 
therefore  must  not  accurately  represent 
at  least  some  important  factor  in 
assessing  the  value  of  a  channel  because 
a  well-established  channel  like  The 
Disney  Channel  is  unlikely  to  have  a 
negative  value  to  the  operator.  The 
missing  factor,  we  believe,  is  the 
subscriber  revenue  that  an  operator 
receives  because  it  carries  a  particular 
channel.  In  the  case  of  a  channel  newly 
added  to  a  tier,  this  subscriber  revenue 
includes  both  the  additional  amount  an 
operator  can  charge  its  existing 
subscribers  when  it  adds  a  channel  and 
also  the  full  tier  price  paid  by 
subscribers  the  channel  attracts  to  the 
tier. 

9.  Because  the  cost/market  rate 
formula  does  not  adequately  account  for 
a  significant  benefit  that  cable  operators 
receive  bom  programming,  we  believe  it 
may  resiUt  in  an  unduly  low  rate  that 
does  not  adequately  capture  the  value  of 
a  channel.  Such  a  rate  would  not 
adequately  compensate  the  cable 
operator  and  would  force  cable 
operators  to  subsidize  leased  access 
programmers,  thereby  impermissibly 
affecting  the  cable  system's  operation, 
finiinriiil  condition  or  market 
development.  We  therefore  concluded 
that  the  proposed  cost/market  rate 
formula  would  not  accurately  establish 
reasonable  mflxiTnnm  rates  because,  in 
its  attempt  to  measure  the  opportunity 
costs  of  using  a  channel  for  leased 
access,  it  ignores  a  significant 
opportunity  cost — the  effect  on 
subscriber  revenue.  Because  neither  the 
Commission  nor  the  commenters  in  this 
proceeding  have  been  able  to 
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specifically  quantify  this  effect,  we  were 
unable  to  revise  our  proposed  formula 
in  a  way  that  would  allow  us  to  adopt 
it  as  an  appropriate  method  for 
determining  maximum  leased  access 
rates. 

ii.  Maximum  Rate  for  Full-Time  Leased 
Access  Programming  Carried  on  a 
Programming  Services  Tier 

10.  Based  on  our  review  of  the 
comments,  we  no  longer  believe  that  the 
proposed  cost/market  rate  formula  is  a 
reasonable  formula  for  determining 
maximum  leased  access  rates.  Instead, 
we  decided  to  retain  an  implicit  fee 
formula.  We  did,  however,  modify  our 
current  formula  to  address  the  concerns 
set  forth  in  the  Further  NPRM  and  in  the 
comments.  Specifically,  as  described 
below,  we  concluded  that  the  maximum 
reasonable  rate  for  leased  access 
programming  that  is  carried  on  a 
programming  services  tier  should  be  the 
"average  implicit  fee."  We  will, 
however,  continue  to  monitor  the 
availability  of  leased  access  chaimels 
and  may  revisit  this  issue  if  it  appears 
that  the  average  implicit  fee  formula  no 
longer  reflects  a  reasonable  rate. 

11.  To  determine  the  average  implicit 
fee  for  a  full-time  channel  on  a 
particular  tier  with  a  subscriber 
penetration  over  50% ,  an  operator  must 
first  calculate  the  total  amount  it 
receives  in  subscriber  revenue  per 
month  for  the  programming  on  all  such 
tier(s),  and  then  subtract  the  total 
amount  it  pays  in  progranuning  costs 
per  month  for  such  tier(s)  (the  "total 
implicit  fee  calculation").  A  weighting 
scheme  that  accounts  for  differences  in 
the  number  of  subscribers  and  chaimels 
on  all  such  tier(s)  must  be  used  to 
determine  how  much  of  the  total 
implicit  fee  calculation  will  be 
recovered  from  any  particular  tier.  The 
weighting  scheme  is  determined  in  two 
steps.  First,  the  number  of  subscribers  is 
multiplied  by  the  number  of  channels 
(the  result  is  the  number  of  "subscriber- 
channels")  on  each  tier  with  subscriber 
{>enetration  over  50%.  For  instance,  a 
tier  with  10  channels  and  1.000 
subscribers  would  have  10,000 
subscriber-channels.  Second,  the 
niunber  of  subscriber-channels  on  each 
of  these  tiers  is  divided  by  the  total 
number  ofsubscriber-channels  on  all 
such  tiers.  Given  the  percent  of 
subscriber-channels  for  the  particular 
tier,  the  implicit  fee  for  the  tier  is 
computed  by  multiplying  the 
subscriber-channel  percentage  for  the 
tier  by  the  total  implicit  fee  calculation. 
Finally,  to  calculate  the  average  implicit 
fise  per  channel,  the  implicit  fee  for  the 
tier  must  be  divided  by  the 
corresponding  number  of  channels  on 


the  tier.  The  final  result  is  the  maximum 
rate  per  month  that  the  operator  may 
charge  the  leased  access  programmer  for 
a  full-time  channel  on  that  particular 
tier.  In  the  event  of  an  agreement  to 
lease  capacity  on  a  tier  with  less  than 
50%  penetration,  the  average  implicit 
fee  should  be  determined  on  the  basis 
of  subscriber  revenues  and 
programming  costs  for  that  tier  alone. 

12.  In  essence,  the  average  implicit  fee 
measures  the  average  amount  that  full- 
time  programmers  implicitly  "pay"  the 
cable  operator  for  carriage.  In  other 
words,  the  average  implicit  fee 
represents  the  average  amount  of 
subscriber  revenue  that  full-time 
programmers  cede  to  the  operator  to 
permit  the  operator  to  cover  its  costs 
and  earn  a  profit.  For  instance,  if 
subscribers  pay  an  average  of  $0.50  per 
channel  for  a  particular  tier,  and  the 
average  programming  or  license  fee  on 
the  tier  is  $0.10,  then,  on  average, 
programmers  on  the  tier  are  implicitly 
"paying"  the  operator  $0.40  for  carriage. 
Since  full-time  lessees  resemble,  and 
will  be  competing  with,  full-time  cable 
networks,  it  is  appropriate  that  the 
maximum  full-time  leased  access  rate 
reflect  the  average  marketplace  terms 
and  conditions  under  which  cable 
networks  are  able  to  gain  access  to  the 
cable  system.  From  the  operator's 
standpoint,  the  average  implicit  fee 
represents  the  average  value  of  a 
channel  after  programming  acquisition 
costs  are  paid.  A  formula  based  on  the 
average  value  of  a  channel  may  reflect 
the  value  of  channel  capacity  more 
accurately  than  a  formula  based  on  the 
value  of  the  programming  bumped  for 
leased  access,  such  as  the  proposed 
cost/market  rate  formula,  because 
programming  that  is  bumped  for  leased 
access  may  not  have  had  sufficient 
opportunity  to  reach  its  full  revenue- 
generating  potential. 

13.  In  addition,  we  adopted  an 
average  implicit  fee  formula  because  it 
is  possible  to  determine  the  average 
value  of  a  channel  accurately,  even 
when  chaiuiels  are  sold  as  part  of  a 
package  (i.e.,  a  tier).  A  precise 
calculation  of  the  average  channel  value 
is  possible  because  the  necessary 
components  are  known:  in  particular, 
what  a  subscriber  pays  for  the  tier  and 
what  the  operator  pays  in  total 
programming  costs  for  all  channels  on 
the  tier.  By  contrast,  the  proposed  cost/ 
market  rate  formula  and  the  highest 
implicit  fee  formula  cannot  provide 
such  accuracy  because  they  attempt  to 
measure  the  value  of  an  individual 
channel  on  a  tier.  However,  the  value  of 
an  individual  channel  on  a  tier  cannot 
be  ascertained  accurately  because  it  is 
not  possible  to  determine  the  subscriber 


revenue  attributable  to  a  particular 
channel  that  is  sold  collectively  with 
other  channels  as  a  single  package.  The 
same  problem  would  be  presented  by  an 
attempt  to  determine  the  lowest  implicit 
fee. 

14.  We  also  believe  that  developments 
in  the  multichannel  video  programming 
marketplace  are  relevant  to  our  decision 
to  adopt  the  average  implicit  fee 
formula.  The  number  of  non-vertically 
integrated  national  programming 
services  has  grown  in  each  of  the  past 
three  years.  We  believe  that  a  shift  from 
a  highest  implicit  fee  formula  to  an 
average  implicit  fee  formula  may 
provide  additional  opportunities  for 
diverse,  unaffiliated  programmers  to 
enter  the  marketplace,  without  creating 
a  maximum  rate  that  is  artificially  low 
and  putting  the  cable  operator's 
operation,  financial  development  or 
market  development  at  risk. 

15.  Moreover,  we  believe  that  the 
average  implicit  fee  formula  addresses 
the  concerns  with  the  highest  implicit 
fee  formula  that  we  expressed  in  the 
Reconsideration  Order.  Most 
importantly,  we  do  not  believe  that  the 
average  implicit  fee  formula  permits  the 
operator  a  "double  recovery."  In  the 
Reconsideration  Order,  we  noted  that 
the  highest  implicit  fee  formula 
overcompensates  the  operator  because  it 
appears  to  allow  the  value  of  the 
channel  to  be  recovered  twice — once 
from  the  leased  access  programmer  (the 
highest  implicit  fee),  and  once  frt)m 
subscribers  (the  average  per  chtmnel 
subscriber  charge).  For  example,  if  the 
subscriber  revenue  for  a  tier  is  an 
average  of  $0.50  per  channel  and  the 
lowest  license  fee  for  unaffiliated 
programming  on  that  tier  is  $0.05.  the 
highest  implicit  fee  for  that  tier  would 
be  $0.45.  Because  we  assumed  that  the 
leased  access  programmer  would  pay  up 
to  $0.45  (the  highest  implicit  fee)  and 
the  subscriber  would  still  pay  $0.50  (the 
average  per  channel  subscriber  charge), 
we  believed  that  the  operator  was 
permitted  to  recover  the  value  of  the 
channel  twice. 

16.  Our  "double  recovery"  hypothesis 
was  based  on  the  assumption  that 
operators  would  be  able  to  charge 
subscribers  the  same  amount  for  leased 
access  programming  that  they  charge  on 
average  for  other  programming  on  the 
same  tier.  Although  a  number  of 
commenters  in  this  proceeding 
supported  this  assumption,  other  ^ 
commenters  asserted  that  subscribers 
will  not  be  willing  to  pay  the  same 
amount  for  leased  access  programming 
because  subscribers  value  it  less  than 
programming  selected  by  the  operator. 
These  commenters  claimed  that  the 
amount  of  subscriber  revenue  that 
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operators  will  be  able  to  collect  for  most 
leased  access  channels  will  be  close  to 
or  equal  to  zero,  and  leased  access 
programming  may  in  fact  diminish  the 
value  of  a  tier  because  subscribers  will 
find  it  so  unappealing  that  viewership 
of  the  other  programming  pn  the  tier 
will  be  adversely  impacted. 

17.  Based  on  the  record  before  us,  we 
could  not  conclude  that  operators,  in 
general,  will  be  able  to  charge  the  same 
amount  for  a  tier  once  leased  access 
programming  is  added,  especially  since 
most  leased  access  programming  will  be 
new  and  will  not  have  an  established 
audience.  We  could  not.  however, 
predict  with  any  certainty  what  the 
relative  value  of  the  leased  access 
programming  will  be.  It  is  possible  that 
some  leased  access  programming  will  be 
as  profitable,  if  not  more  so.  than  some 
of  the  operator's  selected  programming 
and  that  the  effect"  on  the  tier  charge  will 
be  neutral  or  positive.  On  the  other 
hand,  it  is  also  possible  that  some  leased 
access  programming  will  be  less 
valuable  than  the  operator's  current 
programming,  leading  either  to  a  loss  of 
subscribers  or  to  a  loss  of  subscriber 
revenue  if  the  operator  lowers  the  tier 
price. 

18.  We  therefore  found  that  the 
assumption  underlying  our  "double 
recovery"  hypothesis — that  leased 
access  programming  will  always  be 
equally  valuable  to  the  operator  as  its 
non-leased  access  progranuning— was 
not  supported  by  the  record.  Neither  the 
Commission  nor  the  commenters. 
however,  have  been  able  to  develop  a 
reliable  method  for  predicting  what 
value,  if  any,  subscribers  will  place  on 
leased  access  programming.  Since  the 
current  record  did  not  permit  us  to 
acciuately  assess  the  impact  of  leased 
access  programming  on  the  value  of  the 
tier,  we  could  not  find  that  leased  access 
programming  will  necessarily  result  in 
an  excess  recovery  (let  alone  a  "double" 
recovery)  for  the  operator. 

19.  Moreover,  we  believe  that  any 
potential  excess  recovery  generally  will 
be  minimal.  Based  on  what  cable 
operators  in  a  competitive  environment 
are  able  to  charge  subscribers  for  the 
addition  of  a  new  chaimel,  our  "going 
forward"  order  allows  operators  to 
charge  a  subscriber  $0.20  a  month  for  an 
additional  chaimel.  We  expect, 
however,  that  operators  will  recover  less 
than  $0.20  for  a  new  leased  access 
channel  because  we  believe  that,  on 
average,  subscribers  will  not  be  willing 
to  pay  as  much  for  new  leased  access 
programming  as  they  do  for  new 
programming  selected  by  the  cable 
operator.  In  selecting  its  own 
progranuning.  a  cable  operator  is  able  to 
take  into  account  the  particular  mix  of 


programming  already  on  its  system  and 
the  particular  interests  and  demands  of 
its  subscribership.  Thus,  imlike  with 
leased  access,  the  opwator  can  select 
programming  that  will  maximize  net 
subscriber  revenue. 

20.  Additional  factors  are  likely  to 
further  reduce  any  potential  excess 
recovery.  For  one,  the  "going  forward" 
rate  is  based  on  what  operators  can 
charge  subscribers  when  new  channels 
are  added  without  displacing  existing 
programming.  Therefore,  if  leased 
access  programming  displaces  existing 
programming,  any  amount  of  subscriber 
revenue  that  an  operator  gains  from  a 
leased  access  channel  may  be  offset  by 
subscriber  revenue  lost  bom  the 
displaced  chaimel.  In  addition,  we 
believe  that  subscriber  revenue  from  a 
leased  access  channel  will  be  further 
ofiset  by  lost  advertising  revenues  since 
leased  access  programmers,  unlike  other 
programmers,  generally  will  not  provide 
advertising  slots  to  the  cable  operator. 
Subscriber  revenue  will  also  be  offset  by 
additional  administrative  costs  imposed 
by  leasing,  which  are  not  recovered 
through  the  average  implicit  fee 
formula.  For  all  of  the  above  reasons,  we. 
believe  that  any  excess  recovery  for  a 
leased  access  channel  will  be 
significantiy  less  than  the  S0.20  that  an 
operator  is  allowed  to  charge 
subscribers  for  a  new  channel. 

21.  Although  we  no  longer  believe 
that  our  "double  recovery"  concern  was 
a  valid  reason  for  rejecting  the  highest 
implicit  fee  formula,  we  nonetheless 
believe  that  the  average  implicit  fee 
formula  is  a  more  appropriate  method 
for  determining  the  maximum  leased 
access  rate.  First,  as  discussed  above, 
the  average  implicit  fee  is  based  on  a 
more  logical  calculation  than  the 
highest  implicit  fee.  because  it  is 
derived  from  values  that  can  be 
measured — subscriber  revenue  for  the 
tier(s)  and  programming  costs  for  the 
tier(s) — to  arrive  at  an  average  amount  of 
subscriber  revenue  that  programmers 
cede  to  the  operator  in  exchange  for 
carriage.  The  highest  implicit  fee 
formula,  by  contrast,  attempts  to 
measure  the  implicit  fee  of  a  particular 
channel  by  using  one  verifiable  figure 
(the  actual  programming  cost)  and  one 
proxy  (the  average  per  channel 
subscriber  revenue),  since  the  actual 
amoimt  that  subscribers  pay  for  any 
particular  channel  on  a  tier  cannot  be 
determined.  Second,  the  average 
implicit  fee  mitigates  our  previous 
concern  that  the  highest  implicit  fee 
may  overcompensate  operators  by 
permitting  them  to  charge  the  highest 
mark-up  over  programming  costs  (i.e.. 
the  highest  of  the  implicit  fees).  While 
the  average  implicit  fee  formula  does 


not  allow  the  operator  to  recover  its 
highest  mark-up  over  programming 
costs,  it  also  does  not  restrict  the 
operator  to  charging  the  lowest  mark-up 
over  programming  costs.  Although  we 
stated  in  the  Rate  Order  that  using  the 
highest  market  value  of  channel 
capacity  is  fair,  we  believe  that  basing 
the  maximum  rate  on  the  average  mark- 
up over  programming  costs  more 
appropriately  balances  the  interests  of 
cable  operators  and  leased  access 
programmers. 

22.  Third,  we  also  expressed  concern 
in  the  Reconsideration  Order  that  an 
implicit  fee  formula  is  not  based  on  the 
operator's  reasonable  costs.  We  now 
believe,  however,  that  an  implicit  fee 
formula  may  better  reflect  the  value  of 
the  channel  capacity,  since  a  formula 
based  strictiy  on  quantifiable  costs 
cannot  account  for  lost  subscriber 
revenue  and  therefore  may  not 
adequately  compensate  the  operator. 
Given  that  the  maYJTniim  rate  should  not 
adversely  affect  the  operation,  financial 
condition  or  market  development  of  the 
cable  system,  it  is  entirely  appropriate 
to  consider  these  non-quantifiable  costs, 
such  as  any  negative  efiacts  leased 
access  programming  may  have  on  the 
value  of  the  tier,  in  establishing  the 
market  value  of  a  channel. 

23.  We  also  made  a  few  other  changes 
to  the  manner  in  which  the  maximum 
leased  access  rate  is  calculated  for  tiered 
channels.  First,  we  departed  from  the 
current  rule  requiring  rate  calculations 
to  be  made  on  a  tier-by-tier  basis.  As 
described  below,  we  have  determined 
that  leased  access  programmers  have  the 
right  to  demand  access  to  a  tier  with 
more  than  50%  subscriber  penetration. 
We  believe  that  subscribers  generally 
perceive  these  highly  penetrated  tiers  as 
a  single  programming  package,  not  as 
separate  products.  Consistent  with  this 
view,  we  believe  that  operators  should 
calculate  the  average  implicit  fee  using 
all  channels  carried  on  any  tier  with 
more  than  50%  subscriber  penetration. 
In  addition,  our  rate  regulation  rules 
generally  are  based  on  the  principle  of 
tier  neutrality,  which  requires  c^le 
operators  to  charge  the  same  per 
channel  rate  regairdless  of  the 
programming  costs  incurred  on  a 
j>articular  tier.  Prior  to  rate  regulation, 
we  believe  that  tier  prices  did  not 
necessarily  follow  this  tier  neutrality 
principle.  Similarly,  because  the 
Communications  Act  requires  cable 
operators  to  transmit  must-carry  and 
public,  educational,  and  governmental 
("PEG")  access  channels  on  the  basic 
service  tier,  the  average  programming 
cost  on  that  tier  will  tend  to  be  lower 
than  it  would  be  absent  such  a  carriage 
requirement.  Since,  as  a  result  of 
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regulation,  individual  tier  prices  may 
not  be  directly  correlated  with  their 
unclerl)dng  programming  costs,  we 
believe  that  it  is  appropriate  to  permit 
cable  operators  to  assess  these  costs 
more  accurately  by  averaging  across 
highly  penetrated  tiers. 

24.  Second,  we  believe  that  the 
maximum  rate  calculation  should  no 
longer  exciude  charmels  devoted  to 
must-carry  broadcast  signals  or  PEC 
access  progranuning.  In  the 
Reconsideration  Order,  we  stated  that 
must-carry  and  PEG  access  channels 
should  be  excluded  from  consideration 
because  the  lack  of  program  license  fees 
for  those  channels  does  not  represent  a 
marketplace  decision,  but  is  the  result  of 
statutory  mandates.  Under  the  highest 
implicit  fee  approach,  the  inclusion  of 
channels  with  zero  license  fees,  such  as 
must-carry  and  PEC  access  channels, 
would  virtually  ensure  that  every  cable 
system  had  a  coounensurately  high 
leased  access  rate.  Now,  with  the 
average  implicit  fee  formula,  because  all 
of  the  programming  costs  are  averaged 
together,  it  is  appropriate  to  include 
must-carry  and  PEC  access  channels  in 
calculating  the  maximum  leased  access 
rate.  Although  the  lack  of  programming 
costs  for  these  channels  makes  it 
inappropriate  to  use  them  as  the  sole 
determinant  of  maximum  rates,  these 
channels  are  relevant  to  a  calculation 
that  is  based  on  the  value  of  the  relevant 
tier(s).  Since  the  average  implicit  fee  is 
derived  from  the  total  value  of  the  tier(s) 
being  considered,  it  is  appropriate  to 
account  for  the  effect  of  all  of  the 
channels  on  the  tier(s).  Moreover,  as 
with  all  individual  channels  on  a  tier, 

it  would  not  be  possible  to  ascertain 
how  much  the  total  subscriber  revenue 
for  the  tier  should  be  reduced  if  must- 
carry  and  PEC  access  channels  were 
excluded. 

25.  For  the  same  reason  we  also 
concluded  that  the  maximum  rate 
calculation  should  no  longer  exclude 
channels  devoted  to  affiliated 
programming.  In  the  Rate  Order,  we 
determined  that  affiliated  programming 
should  not  be  considered  in 
determining  the  highest  implicit  fee 
because  to  do  so  could  affect  the 
operator's  right  to  charge  affiliated  and 
unaffiliated  programmers  different  rates. 
However,  in  addition  to  the  necessity  of 
including  all  channels  on  the  relevant 
tier(s)  in  an  average  implicit  fee 
calcidation,  we  believe  that  requiring 
cable  operators  to  base  an  implicit  fee 
calculation  only  on  unaffiliated 
programming  may  inappropriately 
result  in  different  maximum  leased 
access  rates  for  systems  that  are 
identical  but  for  their  affiliation  with 
certain  programmers.  We  believe  that 


adopting  a  standard  similar  to  that 
adopted  with  regard  to  our  affiliate 
transaction  rules  will  resolve  this 
disparity  without  interfering  with  the 
operator's  right  to  establish  different 
rates  for  affiliated  and  unaffiliated 
programmers.  We  therefore  modified 
our  rules  to  require  that,  in  calculating 
the  average  implicit  fee,  operators  must 
use  programming  costs  for  affiliated 
programming  that  refiect  the  prevailing 
company  prices  offered  in  the 
marketplace  to  third  parties.  If  a 
prevailing  comp>any  price  does  not  exist, 
the  programming  should  be  priced  at 
the  lower  of  the  programmer's  cost  or 
the  fair  market  value.  Because  these 
objective  measurements  are  based  on 
factors  outside  affiliated  transactions, 
the  requirement  to  use  them  as  proxies 
for  the  actual  programming  costs  does 
not  conflict  with  our  conclusion  in  the 
Rate  Order  that  the  Commission  is 
precluded  from  establishing  rates  based 
on  transactions  with  affiliates. 

26.  Finally,  we  eliminated  our  current 
progranuner  categories  for  determining 
maximum  rates  for  leased  access 
programming  that  is  carried  on  a  tier.  In 
the  Rate  Order,  the  Commission  stated 
that  the  programmer  categories  were 
intended  to  reflect  the  different 
economies  faced  by  the  different  types 
of  progranuners.  We  now  believe, 
however,  that  basing  maximum  rates  on 
the  average  value  of  the  channel 
capacity  is  a  more  appropriate  approach 
to  implementing  section  612  than 
making  distinctions  based  on  the 
different  economies  among  leased 
access  programmers.  For  this  reason, 
and  also  because  an  average  implicit  fee 
calculation  must  include  all  channels 
on  the  relevant  tier(s),  we  abolished  the 
mandatory  distinction  between  the  rate 
charged  to  direct  sales  programmers  and 
"all  others."  Therefore,  all  leased  access 
progranuners  carried  on  a  cable  system's 
tier  will  be  subject  to  the  same 
maximum  rate,  which  will  be  derived 
using  all  channels  on  the  relevant 
tier(s),  including  channels  devoted  to 
direct  sales  programming  (e.g..  home 
shopping  networks  and  infomercials). 
As  described  below,  cable  operators  will 
still  be  required  to  calculate  different 
rates  for  programming  services  sold  on 
a  per-channel,  or  a  la  carte,  basis.  We 
will  maintain  the  distinction  between 
leased  access  programming  carried  on  a 
tier  and  leased  access  programming 
offered  as  an  a  la  carte  service,  not 
because  of  their  "different  economies," 
but  because  of  the  practical  differences 
involved  in  implementing  a  maximum 
leased  access  rate  for  a  la  carte  services. 


iii.  Maximum  Rate  for  Full-Time  Leased 
Access  Progranuning  Carried  as  an  A  La 
Carte  Service 

27.  Despite  our  conclusion  that  the 
average  implicit  fee  formula  is  the 
appropriate  method  for  setting 
maximum  reasonable  rates  for  leased 
access  programming  carried  on  a  tier, 
we  concluded  that  the  highest  implicit 
fee  formula  remains  the  best  approach 
for  setting  maximum  reasonable  rates 
for  leased  access  programming  offered 
to  subscribers  as  an  a  la  carte  service. 
Because  the  subscriber  revenue  for  an  a 
la  carte  service  is  known,  an  a  la  carte 
programmer  can  readily  determine  how 
much  it  is  implicitly  paying  the  operator 
for  carriage.  If  an  unaffiliated  a  la  carte 
programmer  is  implicitly  paying  more 
than  the  maximum  leased  access  rate  for 
carriage,  the  a  la  carte  programmer 
could  obtain  a  larger  share  of  the 
subscriber  revenue  simply  by 
demanding  a  lease.  This  potential 
disruption  to  operators'  negotiated 
relationships  with  unaffiliated  a  la  carte 
progranuners  could  adversely  impact 
the  operation,  financial  condition,  and 
market  development  of  cable  systems. 
The  highest  implicit  fee  for  a  la  carte 
services  protects  operators  from  this 
potential  adverse  effect  because,  unlike 
the  average  implicit  fee,  it  represents  the 
maximum  amount  that  any  a  la  carte 
progranuner  is  implicitly  paying  for 
carriage.  The  average  implicit  fee  does 
not  pose  such  a  risk  for  tiered  services 
because  the  actual  subscriber  revenue 
for  individual  channels  is  not  known. 
Even  if  the  actual  subscriber  revenue  for 
a  particular  tiered  service  could  be 
determined,  a  non-leased  access 
programmer  implicitly  paying  more 
than  the  average  implicit  fee  would 
have  little  reason  to  switch  to  leased 
access  because  subscriber  revenue  is  not 
passed  through  to  leased  access 
programmers  that  are  carried  on  a  tier. 
Non-leased  access  progranuners  that  are 
carried  on  a  tier  are  unlikely  to  switch 
Cram  an  arrangement  where  they  receive 
a  license  fee  to  an  arrangement  where 
they  pay  the  cable  operator  but  receive 
no  subscriber  revenue. 

28.  In  addition,  because  in  the  a  la 
carte  context  we  are  able  to  determine 
the  actual  subscriber  revenue  derived 
from  particular  progranuning  services, 
we  do  not  need  to  use  the  average 
implicit  fee  formula.  Moreover,  there 
can  be  no  "double  recovery"  in  the  a  la 
carte  context  because  any  subscriber 
revenues  for  a  leased  access  channel 
carried  as  an  a  la  carte  service  are 
readily  ascertainable  and  can  be  passed 
through  to  the  leased  access 
programmer.  In  order  to  protect  against 
any  over  recovery,  we  modified  our 
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rules  to  clarify  that  any  subacriber 
revenue  from  an  a  la  carte  leased  access 
service  must  be  passed  through  to  the 
leased  access  programmer.  As  with  the 
average  implicit  fee,  we  require 
operators  to  include  affiliated  a  la  carte 
services  in  their  highest  implicit  fee 
calculation  using  the  rules  described 
above  for  determining  progranuning 
costs  for  affiliated  progranuning.  As 
discussed  below,  we  also  made  one 
modification  regarding  the  calculation 
of  the  highest  implicit  fee  for  a  la  carte 
progranuning  services. 

iv.  Transition  Period 

29.  We  did  not  establish  a  transition 
period  for  implementing  our  revised 
rate  formulas.  In  the  Rate  Order,  the 
Commission  clearly  stated  that  "the 
rules  we  adopt  should  be  understood  as 
a  starting  point  that  will  need 
refinement  both  through  the  rulemaking 
process  and  as  we  address  issues  on  a 
case-by-case  basis."  Thus,  cable 
operators  and  non-leased  access 
programmers  have  had  ample  notice 
that  the  rate  formula  was  subject  to 
change.  Both  operators  and 
progranuners  alike  understand  that  a 
reduction  in  the  maximum  rate  could 
increase  the  demand  for  leased  access, 
thereby  increasing  the  possibility  that 
bumping  might  occiu.  We  believe  that 
operators  and  programmers  that 
negotiate  to  place  non-leased  access 
progranuning  on  a  channel  designated 
for  leased  access  assiune  the  risk  that 
the  programming  might  have  to  be 
bumped  for  a  leased  access  programmer. 
Section  612  explicidy  provides  that 
operators  may  no  longer  use  unused 
leased  access  capacity  once  a  written 
agreement  is  obtained  by  a  leased  access 
programmer. 

B.  Part-Time  Leased  Access 
Programming  and  Maximum  Part-Time 
Rates 

30.  Under  the  Commission's  rules, 
cable  operators  are  required  to 
accommodate  part-time  leased  access 
requests,  but  need  not  accommodate 
requests  of  less  than  one  half  hour.  With 
respect  to  rates  for  part-time  leased 
access  programming,  the  Commission's 
rules  permit  cable  operators  to  charge 
diffierent  time-of-day  rates,  provided 
that:  (a)  The  total  of  the  rates  for  a  day's 
schedule  (i.e.,  a  24- hour  block)  does  not 
exceed  the  maximum  rate  for  one  day  of 
a  full-time  leased  access  channel 
prorated  evenly  from  the  monthly  rate; 
(b)  the  overall  pattern  of  time-of-day 
rates  is  otherwise  reasonable;  and  (c)  the 
time-of-day  rates  are  not  intended  to 
unreasonably  limit  leased  access  use. 
The  Further  NPRM  sought  comment  on 
a  cable  operator's  obligation  to 


accommodate  a  part-time  leased  access 
programmer  by  opening  a  new  channel 
for  leased  access  use,  and  on  the 
calculation  of  maximum  rates  for  part- 
time  use. 

i.  Accommodation  of  Requests  for  Part- 
Time  Leased  Access 

31.  As  an  initial  matter,  we  affirmed 
our  current  rule  requiring  cable 
operators  to  lease  time  in  half-hour 
increments.  We  recognize  that  part-time 
leasing  is  not  expressly  required  by  the 
statute,  that  it  may  impose  additional 
administrative  and  other  costs  on  cable 
operators,  and  that  it  may  pose  the  risk 
of  capacity  being  under-used.  As  noted 
above,  if  cable  operators  are  not 
adequately  compensated  for  their 
capacity,  it  may  constitute  a  violation  of 
Section  612.  We  also  recognize, 
however,  that  the  statute  does  not 
restrict  leased  access  to  full-time 
programming  and  that  part-time 
programming  ciurenUy  represents  a 
significant  share  of  the  leased  access 
marketplace,  thereby  providing  much  of 
the  competition  and  diversity  of 
programming  soiuces  that  Section  612 
was  intended  to  promote.  Therefore, 
rather  than  permit  cable  operators  to 
exclude  part-time  leased  access 
programming,  we  permit  cable  operators 
to  set  reasonable  limits  on  when  and 
how  part-time  programming  must  be 
accommodated,  as  set  forth  below. 

32.  First,  we  affirmed  the  holding  in 
TV-24  Sarasota,  Inc.  v.  Comcast,  10 
FCC  Red  3512,  3518  (Cable  Serv.  Bur., 
Dec.  27, 1994)  that  a  cable  operator  is 
not  required  to  open  an  additional 
leased  access  channel  if  a  programmer's 
request  can  be  accommodated  in  a 
comparable  time  slot  on  an  existing 
leased  access  channel.  We  believe  that 
the  comparability  of  time  slots  can  be 
determined  by  a  number  of  objective 
&ctors,  such  as  day  of  the  week,  time  of 
day,  and  audience  share.  We  also 
adopted  oiu  tentative  conclusion  in  the 
Further  NPRM  that  a  cable  operator 
should  not  be  required  to  mak?  even  a 
dark  channel  available  for  leased  access, 
so  long  as  the  programmer's  request  can 
be  accommodated  in  a  comparable  time 
slot  on  a  programmed  charmel.  In 
addition,  we  extended  TV-24  Sarasota 
to  permit  a  cable  operator  to 
accommodate  a  part-time  leased  access 
request  by  offering  the  programmer  a 
comparable  time  slot  on  a  channel 
otherwise  carrying  non-leased  access 
programming. 

33.  Furthermore,  we  concluded  that 
cable  operators  should  not  be  required 
to  open  an  additional  channel  for  use  by 
part-time  leased  access  programmers 
until  existing  p)art-time  leased  access 
channels  are  substantially  filled  with 


leased  access  programming.  For  these 
purposes,  we  will  consider  a  chaimel  to 
be  "substantially  filled"  with  leased 
access  progranuning  if  leased  access 
progranuning  occupies  75%  or  more  of 
its  programming  day.  In  other  words, 
cable  operators  do  not  have  to  open  a 
second  channel  for  part-time  use  until 
the  first  part-time  chaimel  has  at  least 
18  hours  of  programming  every  day. 
Likewise,  a  third  channel  for  part-time 
use  does  not  have  to  be  made  available 
until  the  second  chaimel  has  at  least  18 
hours  of  programming  every  day,  and  so 
on. 

34.  Consistent  with  our  tentative  "\ 

conclusion  in  the  Further  NPRM,  we 
provide  an  exception  to  this  rule  and 
require  op>erators  to  open  an  additional 
channel  for  part-time  leased  access  use 
if  a  programmer  (or  collective)  agrees  to 
provide  programming  for  a  minimum  of 
eight  contiguous  hours  every  day  for  at 
least  one  year.  The  programmer  may 
select  any  eight-hour  time  period  during 
the  day,  but  the  same  eight  hours  must 
be  used  every  day.  Therefore,  even  if  an 
operator  has  an  existing  part-time  leased 
access  chaimel  that  is  not  substantially 
filled  vtdth  leased  access  programming, 
the  operator  must  open  an  additional 
part-time  leased  access  channel  if  it 
cannot  otherwise  accommodate  a 
programmer's  request  for  a  year- long 
eight-hour  daily  time  slot.  Once  an 
operator  has  opened  a  vacant  channel  to 
accommodate  such  a  request,  our  other 
leased  access  rules  apply.  If,  however, 
the  operator  has  accommodated  such  a  > 
request  on  a  channel  already  carrying  an 
existing  full-time  non-leased  access 
programmer,  the  operator  does  not  have 
to  accommodate  other  part-time 
requests  of  less  than  eight  hours  on  that 
channel  until  all  other  existing  part-time 
leased  access  channels  are  substantially 
filled  with  leased  access  programming. 

35.  Part-time  programmers  are 
permitted  to  seek  access  on  a  collective 
basis.  If  part-time  programmers  request 
an  entire  channel  on  a  collective  basis, 
the  operator  must  provide  the  channel 
regardless  of  any  unused  capacity  on 
part-time  leased  access  channels 
because  we  would  not  consider  that  a 
request  for  part-time  programming. 
Similarly,  part-time  programmers  that 
individtlally  cannot  meet  the  year-long 
eight-hour  daily  time  commitment  may 
demand  access  as  a  group  in  order  to 
satisfy  the  requirement.  Allowing 
collective  requests  will  not  impose  any 
further  burden  on  cable  operatora  since 
the  same  request  could  have  been  made 
by  an  individual  programmer. 

36.  To  summarize,  we  modified  oiu- 
rules  regarding  part-time  leased  access 
programming  as  follows.  Cable 
operators  may  accommodate  part-time 


11372      Federal  Register  /  Vol.  62.  No.  48  /  Wednesday,  March  12,  1997  /  Rules  and  Regulations 


leased  access  requests  by  providing 
comparable  time  slots  on  non-leased 
access  channels  or  on  channels  already 
being  used  for  leased  access  on  a  part- 
time  basis.  Cable  operators  will  not  be 
required  to  make  an  additional  channel 
available  for  part-time  leased  access  use 
until  all  other  part-time  leased  access 
channels  have  at  least  18  hours  of  leased 
access  programming  every  day.  So  long 
as  an  operator  has  at  least  one  channel 
designated  for  part-time  leased  access 
use  that  is  not  substantially  filled  by 
part-time  programmers,  the  operator 
will  not  be  required  to  of>en  another 
part-time  channel  even  if  comparable 
time  slots  are  no  longer  available  on  the 
part-time  channel  that  is  only  partially 
programmed.  However,  if  a  leased 
access  progranuner  (or  collective) 
agrees,  at  a  minimum,  to  provide 
programming  during  the  same  eight- 
hour  time  slot  every  day  for  at  least  one 
year,  an  operator  will  be  required  to 
accommodate  the  request  even  if  an 
existing  part-time  leased  access  channel 
is  not  substantially  filled  with  leased 
access  programming.  We  believe  that 
this  approach  achieves  the  statutory 
objectives  of  competition  and  diversity 
of  programming  sources,  while  doing  so 
in  a  manner  consistent  with  the  growth 
and  development  of  cable  systems. 

ii.  Maximum  Part-Time  Rates 

37.  Because  we  did  not  adopt  the 
proposed  cost/market  rate  formula,  and 
because  the  formulas  for  tiered  and  a  la 
carte  full-time  services  that  we  adopted 
are  similar  in  kind  to  the  existing 
approach  for  setting  the  maximum  full- 
time  leased  access  rate,  we  affirmed  our 
decision  to  require  that  cable  operators 
prorate  their  maximum  full-time  rate 
when  determining  their  maximum 
permitted  part-time  rate,  and  to  allow 
operators  to  adjust  part-time  rates 
according  to  time-of-day  pricing.  As  we 
stated  in  the  Reconsideration  Order,  we 
believe  that  this  approach  accounts  for 
marketplace  realities  by  recognizing  that 
different  time  slots  have  different 
values,  furthers  the  statutory  goal  of 
promoting  a  diversity  of  programming 
sources,  and  promotes  the  full  use  of 
leased  access  channels  by  making  non- 
prime  time  slots  less  expensive  than 
prime- time  slots,  and  therefore  more 
attractive,  to  progranuners.  Cable 
operators  are  permitted  to  recover  any 
additional  technical  costs  that  are 
attributable  to  part-time  leased  access 
programming  in  accordance  with  the 
rules  described  below. 

C.  Resale  of  Leased  Access  Time 

38.  In  the  Further  NPRM,  we  asked 
whether  persons  unaffiliated  with  the 
operator  should  be  allowed  to  lease 


programming  time  from  the  operator 
and  then  sell  it  for  a  proHt  to  other 
unaffiliated  persons.  In  the  Order,  we 
concluded  that  resale  of  leased  access 
capacity  to  persons  unaffiliated  with  the 
operator  should  be  permitted,  subject  to 
certain  contractual  conditions  described 
below  that  a  cable  operator  may 
reasonably  impose,  because  we  believe 
that  resale  can  provide  substantial 
benefits  to  leased  access  programmers 
without  an  adverse  impact  on  cable 
operators.  In  particular,  we  believe  that 
small  and  part-time  programmers  could 
benefit  from  resale.  For  instance,  a 
reseller  could  bring  together  various 
part-time  progranuners  to  form  a 
programming  package  for  an  entire 
channel.  This  service  would  not  only 
relieve  operators  of  much  of  the  cost 
and  burden  of  dealing  with  a  large 
number  of  small  programmers,  but 
would  be  more  efficient,  since  a 
reseller's  business  would  be  devoted  to 
this  goal  while  cable  operators  typically 
devote  little  or  no  staff  to  promoting 
leased  access.  We  believe  that  resale 
may  prove  to  be  a  crucial  mechanism  by 
which  part-time  programmers  are  able 
to  obtain  carriage. 

39.  To  avoid  discouraging  cable 
operators  from  providing  carriage  to  not- 
for-profit  entities  and  others  at  reduced 
rates,  we  found  that  it  would  be  a 
reasonable  term  or  condition  of  carriage 
for  a  cable  operator  to  provide  that  if  the 
lessee  resells  its  capacity,  the  lessee 
must  start  paying  the  operator  at  a  rate 
which  may  be  up  to  and  including  the 
maximum  permissible  rate.  In  addition, 
cable  operators  may  provide  in  their 
leased  access  contracts  that  any 
sublessees  are  subject  to  the  non-price 
terms  and  conditions  that  apply  to  the 
initial  lessee.  Finally,  we  noted  that  the 
cable  operator's  right  to  refuse  to 
transmit  progranuning  containing 
obscenity  or  indecency  applies  to  any 
leased  access  program  or  portion  of  a 
leased  access  program,  regardless  of 
whether  the  programmer  purchased 
leased  access  capacity  direcUy  from  the 
cable  operator  or  through  a  reseller. 

D.  Tier  and  Channel  Placement 

40.  Background:  According  to  the 
legislative  history  of  the  1992 
amendments  to  Section  612,  the 
purpose  of  leased  access  would  be 
defeated  if  leased  access  programmers 
were  placed  on  tiers  that  few 
subscribers  access.  The  1992  Senate 
Report  states  that  "(t|he  FCC  should 
ensiue  that  [leased  access)  progranuners 
are  carried  on  channel  locations  that 
most  subscribers  actually  use."  It  further 
sUtes  that  "it  is  vital  that  the  FCC  use 
its  authority  to  ensure  that  these 
channels  are  a  genuine  ouUet  for 


programmers."  In  the  Further  NPRM, 
the  Commission  tentatively  concluded 
that  leased  access  programmers  are 
entitled  to  placement  either  on  the  basic 
service  tier  ("BST")  or  on  the  cable 
programming  services  tier  ("CPST") 
with  the  highest  subscriber  penetration, 
unless  technical  or  other  compelling 
reasons  weigh  against  such  placement. 
We  reasoned  that  the  BST  and  the  CPST 
with  the  highest  subscriber  penetration 
qualify  as  "genuine  outlets"  because 
"most  subscribers  actually  use"  them. 
We  sought  comment  on  whether  the 
term  "most  subscribers"  should  be 
interpreted  to  mean  that  any  CPST  that 
has  a  subscriber  penetration  of  more 
than  50%  should  also  qualify  as  a 
"genuine  outiet." 

41.  Discussion:  As  stated  in  the 
Further  NPRM,  we  believe  that  we  must 
ensure  a  "genuine  outiet"  for  leased 
access  programming  in  order  to  further 
the  statutory  goals  of  competition  in  the 
delivery  of  video  programming  sources 
and  diversity  of  programming  sources. 
To  that  end,  we  affirmed  our  tentative 
conclusion  that,  absent  a  technical  or 
other  compelling  reason,  leased  access 
programmers  have  the  right  to  demand 
access  to  a  tier  that  most  subscribers 
actually  use.  Leased  access 
programmers  would  not  be  assured 
access  to  most  subscribers  if  cable 
operators  were  permitted  to  require 
leased  access  channels  to  be  sold  on  an 
individual,  or  a  la  carte,  basis. 

42.  Although  we  continue  to  believe 
that  the  BST  and  the  CPST  with  the 
highest  subscriber  penetration  qualify  as 
genuine  outiets,  we  do  not  think  it  is 
necessary  to  restrict  the  placement  of 
leased  access  programming  to  only 
those  tiers.  We  believe  that  any  tier  with 
a  subscriber  penetration  over  50% 
should  also  qualify  as  a  genuine  outlet 
because  it  consists  of  channel  locations 
that  "most  subscribers  actually  use." 
Therefore,  if  a  leased  access  programmer 
requests  placement  on  a  tier,  we  will 
allow  the  cable  operator  the  flexibility 
to  place  the  programming  on  any  tier 
that  has  a  subscriber  penetration  of 
more  than  50%.  We  believe  that  this 
approach  takes  into  account  the 
"legitimate  need  of  the  cable  operator  to 
market  its  product"  because  it  allows 
the  operator  to  consider  the  marketing 
mix  of  different  tiers.  The  record 
reflected  that  some  commenters  would 
favor  placing  leased  access  chaimels  on 
a  separate  tier  comprised  primarily,  if 
not  exclusively,  of  leased  access 
programming.  We  concluded  that  so 
long  as  such  a  tier  has  a  subscriber 
penetration  of  more  than  50% .  the  cable 
operator  is  not  precluded  from 
developing  a  tier  that  predominanUy 
features  leased  access  programming. 
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43.  With  regard  to  specific  channel 
placement,  we  believe  that  the  cable 
operator  should  have  the  discretion  to 
select  the  chaimel  location  of  a  leased 
access  channel,  so  long  as  the  operator's 
choice  is  reasonable.  Because  a 
determination  of  reasonable  channel 
placement  will  depend  on  the  particular 
circumstances  of  a  situation,  we  will 
evaluate  these  types  of  disputes  on  a 
case-by-case  basis.  We  will  take  into 
consideration  evidence  that  the  operator 
deliberately  interfered  with  potential 
viewership  of  the  leased  access 
programming  in  an  effort  to  discourage 
continued  carriage  (e.g.,  by  intentionally 
surrounding  a  leased  access  channel 
with  dark  channels  or  by  frequentiy 
shifting  its  channel  location  without 
sufficient  justification).  Once  a  cable 
operator  has  provided  leased  access 
progranuners  with  a  genuine  outiet,  we 
do  not  believe  it  is  necessary  to  interfere 
with  that  operator's  ability  to  structure 
channel  line-ups.  Therefore,  although  a 
leased  access  programmer  may  demand 
access  to  a  tier  that  has  a  subscribership 
of  more  than  50%,  the  cable  operator  is 
entided  to  place  the  leased  access 
programming  on  any  reasonable  channel 
location  on  any  qualifying  tier. 

E.  Minority  and  Educational 
Programmers 

44.  Background:  Pursuant  to  section 
612(i),  a  cable  operator  may  substitute 
programming  from  a^ualified  minority 
or  educational  programming  source  for 
up  to  33%  of  its  designated  leased 
access  channels.  In  the  Further  NPRM, 
the  Commission  sought  comment  on 
whether  leased  access  requirements 
regarding  tier  and  channel  placement 
should  also  apply  to  minority  or 
educational  programming  that  is  used  as 
a  substitute  for  leased  access 
programming.  The  Commission 
tentatively  concluded  that  minority  or 
educational  programming  should  not 
qualify  as  a  substitute  for  leased  access 
progranuning  unless  it  is  carried  on  the 
BST  or  on  a  CPST  that  qualifies  as  a 
genuine  outiet. 

45.  Discussion:  Applying  the  same 
tier  placement  standard  we  adopted  for 
leased  access,  we  concluded  that 
minorify  or  educational  programming 
will  not  qualify  as  a  substitute  for  leased 
access  programming  unless  it  is  carried 
on  a  tier  that  has  a  subscriber 
penetration  of  more  than  50%.  The 
cable  operator  may  select  which 
qualifying  tier  to  use  for  the  substituted 
programming.  As  we  noted  in  the 
Further  NPRM,  neither  the  statute  nor 
the  legislative  history  specifically 
requires  that  most  subscribers  receive 
the  substituted  minorify  or  educational 
programming.  However,  as  we 


previously  stated,  the  language  of 
Section  612(i)(l)  strongly  suggests  that 
Congress  envisioned  that  any 
substituted  minorify  or  educational 
programming  would  be  placed  on  the 
same  channels  that  would  have  been 
used  for  leased  access.  Specifically, 
section  612(i)(l)  states  that  "a  cable 
operator  required  by  this  section  to 
designate  channel  capacify  for 
commercial  use  may  use  any  such 
channel  capacify"  to  provide  minorify 
or  educational  programming. 
Furthermore,  to  allow  a  more  lenient 
standard  for  minorify  or  educational 
programming  could  potentially 
diminish  its  value  as  a  substitute  for 
leased  access  programming.  We 
therefore  imposed  the  same  tier  and 
channel  placement  requirements  on 
substitute  minorify  or  educational 
programming  as  we  did  on  leased  access 
programming. 

F.  Preferential  Access 

46.  Backgroimd:  In  the  Further  NPRM, 
we  asked  whether  preferential  treatment 
for  not-for-profit  leased  access 
progranuners  should  be  required  to 
promote  a  diversify  of  progranuning 
sources.  We  sought  comment  on  how  to 
calculate  preferential  rates,  if  found  to 
be  necessary,  and  we  asked  whether 
cable  operators  should  be  required  to 
give  preferential  access  to  not-for-profit 
programmers  by  setting  aside  a  certain 
percentage  of  their  leased  access 
capacify  for  such  use  (e.g.,  25%). 
Commenters  were  also  invited  to 
demonstrate  with  specific  evidence  why 
preferential  treatment  might  be 
appropriate  for  certain  types  of  for-profit 
programmers,  such  as  low  power 
television  ("LPTV")  stations  and 
minorify  and  educational  programmers. 

47.  Discussion:  We  do  not  believe  that 
mandating  preferential  access  or 
preferential  rates  for  not-for-profit 
programmers,  or  any  other  class  of 
programmers,  is  necessary  or 
appropriate  imder  Section  612.  First, 
leased  access  is  intended  for 
"commercial  use,"  which  the 
Conununications  Act  defines  as  "the 
provision  of  video  programming, 
whether  or  not  for  profit"  The  fact  that 
not-for-profit  leased  access  programmers 
are  defined  as  commercial  users  for 
purposes  of  leased  access  indicates  that 
they  should  compete  on  equal  terms 
vdth  for-profit  leased  access 
programmers. 

48.  Second,  we  do  not  believe  that 
requiring  cable  operators  to  offer 
preferential  treatment  to  not-for-profit 
programmers  is  necessary  to  serve  the 
statutory  piuposes  of  Section  612. 
Mandatory  preferential  treatment  would 
not  necessarily  promote  diversify  since 


unaffiliated  not-for-profit  programming 
sources  are  not  inherentiy  more  diverse 
than  unaffiliated  for-profit  programming 
sources.  In  fact,  mandatory  preferential 
treatment  could  potentially  conflict 
with  the  statutory  directive  that  leased 
access  rates  not  "adversely  affect  the 
operation,  financial  condition,  or  market 
development  of  the  cable  system" 
because  a  mandatory  preferential  rate 
below  wh^t  the  Commission  has 
determined  to  be  the  maximum 
reasonable  rate  may  be  insufficient  to 
compensate  operators  for  leased  access 
use.  Third,  not-for-profit  status  does  not 
necessarily  indicate  a  lack  of  financial 
resources.  While  we  noted  that  Congress 
gave  cable  operators  the  flexibilify  to 
negotiate  lower  rates,  we  do  not  believe 
that  operators'  right  to  negotiate  lower 
rates  should  be  transformed  into  an 
obligation  to  provide  affordable  rates  to 
not-for-profit  leased  access 
programmers. 

49.  We  also  declined  to  mandate 
preferential  treatment  for  not-for-profit 
progranuners  that  qualify  as  minority  or 
educational  programmers  under  Section 
612(i)(2)  or  (3).  Congress  chose  to 
encourage  minorify  and  educational 
progranuning  by  allowing  it  to  be  used 
as  a  substitute  for  leased  access, 
regardless  of  its  profit  stattis.  There  is  no 
evidence  that  Congress  intended  the 
Commission  to  create  an  additional 
mechanism  to  promote*  not-for-profit 
minorify  or  educational  programming 
through  preferential  rates  and  set-asides. 
Furthermore,  we  did  not  require  cable 
operators  to  provide  preferential 
treatment  for  LPTV  stations  or  for 
educational  and  communify 
progranuning  services  that  public 
television  stations  may  %vish  to  offer  in 
addition  to  their  primary  over-the-air 
signals.  Congress  provided  public 
television  stations  and  LPTV  stations 
the  preferences  it  deemed  necessary. 

G.  Selection  of  Leased  Access 
Programmers 

50.  In  the  Further  NPRM,  the 
Commission  proposed  rules  to  govern  a 
cable  operator's  selection  of  leased 
access  progranuners.  In  the  Order,  we 
concluded  that,  so  long  as  an  operator's 
available  leased  access  capacify  is 
sufficient  to  satisfy  the  current  demand 
for  leased  access,  all  leased  access 
requests  must  be  accommodated  as 
expeditiously  as  possible,  unless  the 
operator  refuses  to  transmit  the 
programming  because  it  contains 
obscenify  or  indecency.  We  believe  that 
such  an  approach  is  the  most 
appropriate  method  of  assuring  that 
cable  operators  comply  with  section 
612(c)(2).  which  explicitly  restricts 
operators'  exocise  of  editorial  ccmtiol 
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over  leased  access  programming. 
Section  612(c)(2)  provides  that  "a  cable 
operator  shall  not  exercise  any  editorial 
control  over  any  video  programming 
provided  pursuant  to  this  section,  or  in 
any  other  way  consider  the  content  of 
such  programming,"  except  in  the  case 
of  programming  containing  obscenity  or 
indecency,  or  to  the  minimum  extent 
necessary  to  set  a'^reasonable  price.  We 
believe  that  requiring  operators  to 
accommodate  all  leased  access  requests 
when  the  programming  does  not  contain 
obscenity  or  indecency,  so  long  as  there 
is  available  capacity,  will  most 
effectively  restrict  operators'  exercise  of 
editorial  control,  without  impinging 
upon  their  discretion  with  regard  to 
price  and  sexually-oriented 
programming.  We  also  believe  that  such 
an  approach  will  further  the  statutory 
objective  to  promote  competition 
because  it  will  reduce  an  operator's 
ability  to  select  leased  access 
progranmiing  based  on  anti-competitive 
motives. 

51.  We  believe,  however,  that  an 
operator  should  be  allowed  to  make 
objective,  content-neutral  selections 
from  among  leased  access  programmers 
when  the  operator's  available  leased 
access  channel  capacity  is  insufBcient 
to  accommodate  all  pending  leased 
access  requests.  In  the  full-time  channel 
context,  this  situation  would  arise  if  two 
or  more  leased  access  programmers 
requested  the  remaining  available  leased 
access  space;  in  the  part-time  context, 
this  situation  could  arise,  for  example, 

if  two  or  more  programmers  requested 
the  8:00  p.m.  to  9:00  p.m.  time  slot  on 
the  system's  part-time  leased  access 
chaimel.  In  such  situations,  we  believe 
that  the  cable  operator  should  be 
allowed  to  make  an  objective,  content- 
neutral  selection  among  the  competing 
programmers.  For  example,  the  operator 
could  hold  a  lottery.  Or,  the  operator 
could  base  its  decision  on  other 
objective,  content-neutral  criteria  such 
as  a  programmer's  non-profit  status,  the 
amount  of  time  a  programmer  is  willing 
to  lease,  or  a  programmer's  willingness 
to  pay  the  highest  reasonable  price  for 
the  capacity  at  issue.  Allowing 
flexibility  within  this  limited  context 
will  better  enable  operators  to  assure  the 
growth  and  development  of  their  cable 
systems. 

H.  Procedures  for  Resolution  of 
Disputes 

52.  We  affirmed  our  proposal  in  the 
Further  NPRM  to  streamline  the 
complaint  process  by  requiring  that  an 
independent  accountant  make  a 
determioation  of  the  cable  operator's 
maximum  permitted  rate  prior  to  the 
filing  of  any  complaint  alleging  that  the 
operator's  rate  is  unreasonable.  We 


believe  that  such  a  requirement  will 
preserve  Commission  resources  by 
reducing  the  likelihood  that 
unsubstantiated  claims  will  be  filed 
with  the  Commission.  Jn  the  event  that 
a  complaint  is  filed  with  the 
Commission  because  the  dispute 
remains  unresolved  despite  the 
accountant's  final  report,  there  will  be  a 
rebuttable  presumption  that  the 
accountant's  findings  are  correct. 

53.  We  did  not  adopt  our  proposal  in 
the  Further  NPRM  to  allow  the  cable 
operator  to  select  an  independent 
accountant  in  the  event  that  the  operator 
and  leased  access  programmer  fail  to 
agree  on  a  mutually  acceptable 
accountant.  Such  an  approach  may  be 
unfair  to  the  leased  access  programmer 
because  it  does  not  encourage  the 
operator  to  find  a  mutually  acceptable 
accountant.  Instead,  we  required  that  if 
the  parties  cannot  agree  on  a  mutually 
acceptable  accountant  within  five 
business  days  of  the  progranuner's 
request  for  a  review,  they  must  each 
select  an  independent  accountant  on  the 
sixth  business  day.  These  two 
accountants  will  then  have  five  business 
days  to  select  a  third  independent 
accountant  to  perform  the  review.  To 
account  for  their  more  limited 
resources,  operators  of  systems  entitied 
to  small  system  relief  will  have  14 
business  days  to  select  an  independent 
accountant  when  no  agreement  can  be 
reached.  A  cable  system  is  entitied  to 
small  system  relief  if  it  either:  (a)  serves 
15,000  or  fewer  subscribers  and  is 
owned  by  a  small  cable  company 
serving  a  total  of  400,000  or  fewer 
subscribers  over  all  of  its  systems,  or  (b) 
has  been  granted  special  relief  as 
provided  for  in  the  Sixth  Report  and 
Order  and  Eleventh  Order  on 
Reconsideration  in  MM  E>ocket  Nos.  92- 
266  and  93-215,  60  FR  35854  (July  12, 
1995)  ("Small  System  Order").  The  final 
accountant  report  must  be  completed 
within  60  days  of  when  the  final 
accountant  is  selected  to  perform  the 
review.  The  Order  amended  the 
Commission's  current  rule  requiring 
complaints  to  be  filed  within  60  days  of 
the  alleged  violation  to  provide  instead 
that  complaints  must  be  filed  within  60 
days  of  the  completion  of  the  final 
accountant  report. 

54.  The  operator  must  pay  the  full 
cost  of  the  review  if  the  final  accountant 
report  shows  that  the  operator's  rate 
exceeds  the  maximum  permitted  rate  by 
more  than  a  de  minimis  amount. 
Otherwise,  each  party  will  pay  their 
own  expenses  incurred  in  making  the 
review  and  will  split  the  cost  of  the  final 
accountant's  review.  We  believe  that 
this  approach  is  appropriate  because, 
unlike  the  leased  access  programmer. 


the  cable  operator  possesses  all  the 
information  necessary  to  calculate  its 
rates  accurately  and  knows,  or  should 
know,  whether  its  rates  are  excessive. 

55.  The  final  accountant  report  should 
be  filed  in  the  cable  system's  local 
public  file.  In  order  for  the  information 
to  serve  as  adequate  notice  to  other 
potential  leased  access  programmers, 
the  final  accountant  report  must,  at  a 
minimum,  state  the  maximum  permitted 
rate  and  explain,  as  fully  as  possible 
without  revealing  proprietary 
information,  how  it  was  determined. 
The  report  must  be  signed,  dated,  and 
certified  by  the  accountant. 

56.  We  strongly  encourage  parties  to 
use  ADR  to  settle  disputes  that  are  not 
resolved  by  the  final  accountant  report. 
If  parties  attempt,  but  fail,  to  settle  their 
dispute  through  ADR,  we  will  make  an 
exception  to  our  requirement  that 
complaints  must  be  filed  within  60  days 
of  the  completion  of  the  final 
accountant  report,  provided  that  the 
leased  access  programmer  certifies  that 
its  complaint  was  filed  within  60  days 
of  the  termination  of  the  ADR 
proceedings.  The  cable  operator  may 
rebut  such  a  certification. 

/.  Contractual  Issues 

i.  Minimum  Contract  Length 

57.  In  response  to  the  request  of  a  few 
commenters  that  we  address  certain 
contractual  issues  that  arise  in  the 
negotiation  of  leased  access  contracts, 
we  found  that  the  record  before  us  was 
insufficient  to  determine  what  a 
reasonable  minimum  contract  length 
would  be.  We  recognize  that  the  lack  of 
long-term  security  could  create 
difficulties  for  leased  access 
programmers  that  need  to  obtain 
financing  or  to  make  long-term 
investments  in  leases  and  equipment. 
However,  our  rule  that  operatora  must 
accommodate  all  leased  access  requests 
so  long  as  capacity  exceeds  demand 
guarantees  that  a  leased  access 
programmer  will  be  assured  of 
continued  access  at  least  until  the 
operator's  set-aside  requirement  is  met. 
Operators  are  not  allowed  to  terminate 
leased  access  contracts  for  simply  any 
reason  asserted  by  the  cable  operator. 
Termination  provisions  of  leased  access 
contracts  must  be  commercially 
reasonable.  Because  we  believe  that  this 
requirement  affords  leased  access 
programmers  adequate  security,  we 
declined  to  establish  a  minimum 
contract  length. 

58.  Operators  may  not,  however, 
unreasonably  limit  the  length  of  a 
contract  with  a  leased  access 
programmer.  In  assessing 
reasonableness  in  this  context,  we  will 
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weigh  heavily  the  contract  lengths  that 
the  operator  enters  into  with  the  non- 
leased  access  programming  services  on 
its  system. 

ii.  Insurance  Requirements 

59.  At  the  outset,  we  noted  that 
operators  have  the  right  to  require 
reasonable  liability  insurance  coverage 
for  leased  access  programming.  We 
declined  to  adopt  specific  conditions  or 
limits  regarding  the  amount  of  coverage 
or  the  type  of  insurance  policy  that 
operators  may  require  because  we 
believe  that  a  specific  restriction  might 
not  be  appropriate  for  all  situations. 
Instead,  we  adopted  a  standard 
comparable  to  the  standard  that  applies 
in  the  context  of  security  deposits  for 
leased  access  programming.  That  is, 
insurance  requirements  must  be 
reasonable  in  relation  to  the  objective  of 
the  requirement.  Cable  operators  will 
bear  the  burden  of  proof  in  establishing 
reasonableness.  Similar  to  the  rule  for 
security  deposits,  insiu^nce 
requirements  may  be  sufficient  to  insure 
adequate  coverage.  Determinations  of  ^ 
what  is  a  "reasonable"  insurance 
requirement  will  be  based  on  the 
operator's  practices  with  respect  to 
insurance  requirements  imposed  on 
non-leased  access  programmers,  the 
likelihood  that  the  nature  of  the  leased 
access  programming  will  pose  a  liability 
risk  for  the  operator,  previous  instances 
of  litigation  arising  from  the  leased 
access  programming,  and  any  other 
relevant  factors. 

/.  Technical  Equipment  Costs 

60.  The  Commission's  rules  provide 
that  cable  operators  must  provide  "the 
minimal  level  of  technical  support 
necessary  for  [leased  access]  users  to 
present  their  material  on  the  air  *  *  * 
provided  however,  that  leased  access 
providers  must  reimburse  operators  for 
the  reasonable  cost  of  any  technical 
support  that  operators  actually 
provide."  We  clarified  that  this 
provision  entitles  cable  operators  to 
charge  an  additional  fee  only  for  the 
reasonable  cost  of  providing  technical 
support  to  a  leased  access  programmer 
that  is  not  also  provided  to  non-leased 
access  programmers  on  the  system. 
Cable  operators  may  not  impose  a 
separate  charge  for  the  same  kind  of 
technical  support  that  they  already 
provide  to  non-leased  access 
programmers  because  the  maximum 
leased  access  rate  represents  what  non- 
leased  access  programmers  impliciUy 
pay  for  carriage,  including  their 
technical  costs.  In  other  words,  the 
maximum  leased  access  rate  already 
includes  technical  costs  common  to  all 
progranuners.  Similarly,  the  operator 


cannot  impose  an  additional  charge  on 
the  leased  access  programmer  to 
purchase  additional  equipment  (e.g., 
when  the  current  equipment  is  fully 
utilized)  if  the  same  type  of  equipment 
is  used  to  serve  non-leased  access 
programmers.  For  example,  the  operator 
cannot  add  a  charge  for  the  costs  of 
providing  a  satellite  dish  if  it  provides 
that  type  of  technical  support  to  non- 
leased  access  programmers  at  no 
additional  charge.  In  contrast,  the 
operator  is  entitled  to  add  a  charge  to 
recover  the  costs  of  providing,  for 
instance,  a  tape  recorder  or  a  camera  if 
such  technical  equipment  would  be 
provided  to  non-leased  access 
programmers  for  the  same  additional 
charge.  The  operator  may  also  charge 
the  leased  access  programmer  for  the 
use  of  technical  equipment  that  is 
provided  at  no  charge  for  PEG  access 
programming,  provided  that  the 
franchise  agreement  requires  the 
operator  to  provide  the  equipment,  the 
equipment  is  not  being  used  for  any 
other  non-leased  access  programming, 
and  the  operator's  franchise  agreement 
does  not  preclude  such  use. 

61.  If,  in  order  to  accommodate  a 
leased  access  programmer,  a  cable 
operator  must  purchase  technical 
equipment  that  is  not  of  a  type  used  by 
non-leased  access  programmers  on  the 
system,  we  believe  that  the  operator 
should  have  the  option  of  requiring  the 
leased  access  programmer  to  pay  the  full 
purchase  price  of  the  equipment. 
Should  the  cable  operator  exercise  this 
option,  the  leased  access  progranuner 
will  have  all  rights  of  ownership 
associated  with  the  equipment  under 
applicable  state  and  local  law.  If,  on  the 
other  hand,  the  operator  prefers  to  own 
the  technical  equipment,  it  may 
purchase  the  equipment  for  itself  and 
lease  it  to  leased  access  programmers  at 
a  reasonable  rate.  We  believe  that  this 
approach  will  protect  leased  access 
programmers,  while  assuring  that  the 
cable  system's  operation,  financial 
condition  or  market  development  are 
not  adversely  affected. 

K.  Definition  of  Affiliate  ' 

62.  For  purposes  of  section  612,  we 
adopted  the  definition  of  affiliate  that 
applies  in  the  context  of  our  program 
access  rules  under  section  628  and  our 
open  video  system  rules  under  section 
653.  As  we  do  in  those  contexts,  we 
apply  the  definitions  contained  in  the 
notes  to  47  CFR  76.501  (which  reflect 
the  broadcast  attribution  rules  contained 
in  the  notes  to  47  CFR  73.3555),  with 
certain  modifications.  Specifically,  in 
contrast  to  the  broadcast  attribution 
rules  reflected  in  §  76.501:  (a)  An  entity 
is  considered  a  cable  operator's  affiliate 


if  the  cable  operator  holds  5%  or  more 
of  the  entity's  stock,  whether  voting  or 
non-voting;  (b)  there  is  no  single   ^ 
majority  shareholder  exception;  and  (c) 
all  limited  partnership  interests  of  5% 
or  greater  qualify,  regardless  of 
insulation.  In  addition,  actual  working 
control,  in  whatever  maimer  exercised, 
is  also  deemed  a  cognizable  interest. 

63.  S'ection  612  is  designed  to 
promote  diversity  of  programming 
sources  and  to  reduce  the  ability  of 
cable  operators  to  discriminate  against 
unaffiliated  programming  services  for 
anti-competitive  reasons.  Because  these 
dual  objectives  are  analogous  to  the 
objectives  of  the  program  access  and 
open  video  system  rules,  adoption  of  a 
similar  affiliation  standard  is  warranted. 
Moreover,  by  adopting  a  definition  of 
affiliate  for  leased  access  that  is 
consistent  with  the  program  access 
standard,  we  avoided  the  possibility 
that  a  programmer  will  be  considered  a 
cable  operator's  affiliate  for  one  purpose 
but  not  for  another. 

64.  We  also  clarified  that  leased 
access  programmers  are  required  to  be 
unaffiliated  only  with  the  operator  of 
the  cable  system  on  which  they  seek 
carriage.  Section  612(bl{l)  provides  that 
leased  access  channel  capacity  shall  be 
designated  for  use  by  programmers 
"unaffiliated  with  the  cable  operator." 
We  believe  that  use  of  the  term  "the"  to 
modify  '^ble  operator"  clearly 
indicates  that  Congress  was  referring 
only  to  the  cable  operator  of  the 
particular  system  in  question.  We 
believe  that  if  Congress  feared  that 
affiliated  programmers  have  an 
advantage  in  acquiring  carriage  frtjm 
even  rival  cable  operators,  it  would  have 
disqualffied  all  affiliated  programmers 
by  using  "a"  or  "any"  to  modify  "cable 
operator."  Furthermore,  allowing  a 
broader  category  of  programmers  to  use 
leased  access  will  advance  the  statutory 
purposes  of  promoting  competition  and 
diversity. 

nL  Order  on  ReconsideratioB 

A.  Maximum  Rate  Formula 

i.  Exclusion  of  Programming  Revenues 

65.  We  declined  to  modify  our  current 
rule  that  programming  revenues 
received  by  the  operator  from  non- 
leased  access  programmers,  such  as 
sales  commissions  from  home  shopping 
networks,  should  be  excluded  from  the 
maximum  rate  calculation.  We  found 
that  the  effect  of  excluding  sales 
conunissions  on  future  maximum  leased 
access  rates  will  be  minimal  given  that 
the  Order  (a)  Adopted  the  average 
implicit  fee  for  tiered  services  which, 
unlike  the  highest  implicit  fee,  is 
derived  using  all  channels  on  the 
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relevant  tier(s),  and  (b)  eliminated  direct 
sales  programniing  as  a  separate 
categofy  for  setting  rates.  We  therefore 
do  not  believe  that  excluding  sales 
commissions  will  result  in  the  migration 
of  home  shopping  networks  to  leased 
access. 

ii.  Averaging  Subscriber  Penetration  for 
A  La  Carte  Channels 

66.  The  Reconsideration  Order 
clarified  that  in  order  to  calculate  the 
maximum  rate  when  leased  access 
programming  is  off^ered  as  an  a  la  carte 
service,  the  highest  per-subscriber 
implicit  fee  should  be  multiplied  by  the 
average  number  of  subscribers  that 
subscribe  to  the  operator's  a  la  carte 
services.  As  discussed  above,  we 
continue  to  pennit  cable  operators  to 
use  the  highest  implicit  fee  formula  to 
set  maximum  reasonable  rates  for  leased 
access  prograjnming  that  is  carried  as  an 
a  la  carte  service.  We  believe,  however, 
that  it  is  most  appropriate  to  require 
operators  to  determine  on  an  aggregate 
basis  for  a  single  channel  which  of  their 
a  la  carte  services  has  the  highest 
implicit  fee.  For  example,  if  Channel  A 
on  a  given  cable  system  has  a  per- 
subscriber  implicit  fee  of  SI. 00  and  has 
2000  subscribers,  its  aggregate  implicit 
fee  is  $2000.  If  Channel  B  has  a  per- 
subscriber  implicit  fee  of  $1.50|pd 
1000  subscribers,  its  aggregate  implicit 
fee  is  $1500.  Of  these  channels.  Channel 
A  has  the  highest  aggregate  implicit  fee 
even  though  it  has  a  lower  per- 
subscriber  implicit  fee  than  Channel  B. 
Therefore,  assuming  these  two  channels 
are  the  only  channels  offered  on  an  a  la 
carte  basis,  the  amount  that  is  implicitly 
paid  for  Channel  A  would  be  the 
maximum  rate  that  the  operator  may 
charge  a  leased  access  programmer  that 
wishes  to  be  carried  as  an  a  la  carte 
service. 

67.  We  believe  that  this  formulation 
accurately  represents  the  highest 
amount  that  a  non- leased  access 
progranuner  has  agreed  to  implicitly  pay 
the  operator  for  carriage  as  an  a  la  carte 
service.  Thus,  it  will  discourage  existing 
a  la  carte  services  from  migrating  to 
leased  access.  Accordingly,  on 
reconsideration,  we  concluded  that 
operators  should  not  be  required  to 
multiply  the  highest  per-subscriber 
implicit  fee  by  the  average  number  of 
subscribers  that  subscribe  to  the 
operator's  a  la  carte  services.  Instead, 
operators  must  determine  which  a  la 
carte  service  has  the  highest  implicit  fee 
by  comparing  their  implicit  fees  on  an 
aggregate  basis. 


B.  Provision  of  Initial  Leased  Access 
Information 

i.  Response  Period 

68.  In  the  Reconsideration  Order,  we 
stated  that  our  leased  access  complaint 
process  had  revealed  that  cable 
operators  often  did  not  provide  rate 
information  in  a  timely  manner,  despite 
our  rule  requiring  a  schedule  of  rates  to 
be  provided  to  prospective  leased  access 
programmers  upon  request.  In  order  to 
facilitate  the  provision  of  such 
information  to  potential  leased  access 
progranuners,  we  required  an  operator 
to  provide  the  following  information 
within  seven  business  days  of  a  request 
regarding  leased  access:  (a)  A  complete 
schedule  of  the  operator's  full-time  and 
part-time  leased  access  rates;  (b)  how 
much  of  the  cable  operator's  leased 
access  set-aside  capacity  is  available;  (e) 
rates  associated  with  technical  and 
studio  costs;  and  (d)  if  specifically 
requested,  a  sample  leased  access 
contract. 

69.  In  the  Order,  we  stressed  our 
expectation  that  cable  operators  will 
respond  to  all  leased  access  requests  in 
a  complete  and  timely  manner.  While 
we  recognized  the  importance  of  proiypt 
disclosure  of  the  required  information 
by  cable  operators,  we  nevertheless 
modified  our  rule  to  require  operators  to 
respond  to  a  leased  access  request 
within  15  calendar  days  of  the  date  the 
leased  access  progranuner  makes  the 
request.  Such  an  extension  should 
insure  that  operators  have  a  reasonable 
length  of  time  to  process  leased  access 
requests  even  when  those  requests  are 
received  through  the  mail.  In  order  to 
provide  more  certainty  regarding  the 
date  of  a  request,  we  also  modified  our 
rule  to  require  that  all  requests  for 
leased  access  be  made  in  writing  and 
specify  the  date  they  are  sent  to  the 
operator.  In  addition,  we  allowed 
operators  of  systems  subject  to  small 
system  relief  30  calendar  days  from  the 
date  of  a  leased  access  request  to 
provide  the  required  information,  rather 
than  the  15  calendar  days  in  which 
other  operators  must  respond. 

ii.  Preconditions  To  Providing  Initial 
Leased  Access  Information 

70.  Because  we  remain  concerned  that 
requests  for  programmer  information 
will  be  used  by  operators  to  discourage 
leased  access  use.  operators  may  not  ask 
for  any  information  before  responding  to 
a  leased  access  request  unless  the 
information  is  necessary  to  prepare  the 
required  response.  For  instance,  if  a 
leased  access  request  does  not  specify 
for  which  cable  system  access  is  sought, 
the  cable  operator  may  ask  the 
programmer  for  this  information 


because  maximum  rates  are  calculated 
on  a  per-system  basis.  On  the  other 
hand,  information  from  the  programmer 
regarding  its  tier  preference  is  not 
necessary  for  the  operator  to  provide  the 
required  information,  since  the  operator 
may  place  a  programmer  demanding 
access  to  a  tier  on  any  tier  with  more 
than  50%  subscriber  penetration.  In 
addition,  operators  are  not  entitled  to 
inquire  about  the  content  of  the 
progranuning  before  responding  to  a 
request  because  such  information  is  not 
relevant  to  the  required  rate  and 
capacity  information. 

71.  We  did,  however,  make  an 
exception  for  systems  subject  to  small 
system  relief  because  their  initial  costs 
of  providing  this  information  may  be 
higher  than  other  systems.  Therefore, 
we  found  that  operators  of  systems 
subject  to  small  system  relief  do  not 
have  to  provide  the  required 
information  until  the  leased  access 
programmer  supplies  the  following 
information:  (a)  Desired  length  of 
contract  term,  (b)  time  slot  desired,  (c) 
axiticipated  commencement  date  for 
carriage,  and  (d)  the  nature  of  the 
programming. 

iii.  Obligation  To  Provide  Information 
Regarding  the  Amount  of  Available 
Leased  Access  Capacity 

72.  We  declined  to  reconsider  our 
requirement  that  cable  operators 
provide  potential  leased  access  users 
with  information  about  how  much  set- 
aside  capacity  is  available  on  their 
systems.  We  believe  that  information 
concerning  overall  available  channel 
capacity  may  be  of  use  to  a  potential 
leased  access  programmer  in  deciding 
which  cable  system  best  meets  its  needs. 
p£uticularly  if  the  progranuner  wishu.;    j 
lease  more  than  one  channel.  Moreover, 
we  do  not  believe  that  calculating  a 
system's  available  leased  access 
capacity  is  difficult,  particularly  with 
the  clarifications  of  our  rules  regarding 
the  methodology  for  calculating  set- 
aside  requirements.  Finally,  the 
additional  time  we  granted  cable 
operators  to  supply  the  information 
should  make  supplying  the  information 
less  burdensome. 

C.  Time  Increments 

73.  We  declined  to  alter  our  current 
rule  that  operators  are  not  required  to 
accept  leases  that  are  for  less  than  half- 
hour  intervals.  As  noted  above,  part- 
time  leased  access  programming 
provides  much  of  the  competition  and 
diversity  of  programming  sources  that 
Section  612  was  intended  to  promote. 
As  we  stated  in  the  Reconsideration 
Order,  the  most  common  programming 
time  increment  is  typically  one-half  to 
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one  hour.  We  therefore  continue  to 
beheve  that  permitting  operators  to 
exclude  leased  access  programming 
seeking  half-hour  increments  would 
unfairly  deny  access  to  a  substantial 
number  of  potential  progranuners. 
Moreover,  we  believe  that  the  rules  we 
adopted  regarding  part-time  use  address 
any  concerns  that  a  half-hour  minimum 
will  cause  excessive  migration  of 
current  infomercial  programming  to 
leased  access  channels  and  will  lead  to 
excessive  displacement  of  existing  non- 
leased  access  programmers.  We  clarified 
that  the  leased  access  rate  for  a  half- 
hour  program  must  be  prorated  to  reflect 
the  length  of  the  program  (i.e.,  hourly 
rates  cannot  be  charged  for  half-hour 
programs). 

D.  Calculation  of  Statutory  Set-Aside 
Requirement 

74.  Section  612  requires  a  cable 
system  to  set  aside  up  to  15%  of  its 
activated  channels  for  leased  access.  For 
operators  with  100  or  fewer  activated 
channels,  the  statutory  set-aside 
requirements  for  leased  access  channels 
are  expressed  as  a  percentage  of 
"channels  not  otherwise  required  for 
use  by  federal  law  or  regulation."  We 
continue  to  believe  that,  when 
calculating  its  set-aside  requirement,  an 
operator  must  include  channels  carrying 
retransmission  consent  stations  because 
such  channels  are  not  "required  by 
federal  law  or  regulation."  We  clarified 
that  channels  which  cannot  be  used  due 
to  technical  and  safety  regulations  of  the 
federal  government,  such  as 
aeronautical  channels,  should  be 
excluded  when  calculating  the  set-aside 
requirement  for  cable  systems  that  have 
100  channels  or  less. 

E.  Billing  and  Collection  Services 

75.  Section  612(c)(4)(A)(ii)  grants  the 
Commission  the  authority  to  establish 
reasonable  terms  and  conditions  for  the 
billing  of  rates  to  subscribers  and  for  the 
collection  of  revenue  from  subscribers 
for  leased  access  channels.  In  the  Rate 
Order,  we  required  cable  operators  to 
provide  billing  and  collection  services 
to  leased  access  programmers  unless 
operators  could  demonstrate  the 
existence  of  third-party  billing  and 
collection  services  which,  in  terms  of 
cost  and  accessibility,  offer  leased 
access  programmers  an  alternative 
substantially  equivalent  to  that  ofiiered 
to  comparable  non-leased  access 
programmers.  In  both  the  Rate  Order 
and  the  Reconsideration  Order,  we  did 
not  adopt  specific  rules  regarding  rates 
for  such  services.  In  the  Order,  we 
declined  to  modify  our  current  rule  or 
to  establish  specific  rules  relating  to  the 


rates  that  cable  operators  can  charge  for 
billing  and  collection  services. 

IV.  MarketEntry  Analysis 

76.  We  noted  that  section  257  of  the 
Communications  Act  requires  the 
Commission  to  complete  a  proceeding 
to  identify  and  eliminate  market  entry 
barriers  for  entrepreneurs  and  other 
small  businesses  in  the 
teleconununications  industry.  The 
Commission  is  directed  to  promote  a* 
diversity  of  media  voices  and  vigorous 
economic  competition,  among  other 
things.  We  believe  that  the  Order  is 
consistent  with  the  objectives  of  section 
257  in  that  it  establishes  rates,  terms, 
and  conditions  for  leased  access  that  are 
intended  to  promote  diversity  and 
competition.  We  also  believe  that  our 
provisions  for  part-time  leased  access 
are  especially  suited  to  allow  small  or 
entrepreneurial  leased  access 
programmers  to  enter  the 
teleconununications  programming 
marketplace. 

V.  Final  Regulatory  Flexibility  Analysis 

77.  As  required  by  section  603  of  the 
Regulatory  Flexibilify  Act.  5  U.S.C.  603, 
("RFA"),  an  Initial  Regulatory 
Flexibihty  Analysis  ("IRFA")  was 
incorporated  in  the  Further  NPRM.  The 
Commission  sought  Mrritten  public 
comments  on  the  proposals  in  the 
Further  NPRM,  including  comments  on 
the  IRFA.  This  Final  Regulatory 
Flexibility  Analysis  ("FRFA")  conforms 
to  the  RFA,  as  amended. 

A.  Need  for  Action  and  Objectives  of  the 
Rule 

78.  Section  612  of  the 
Communications  Act  requires  the 
Commission  to  establish  reasonable 
terms  and  conditions,  including 
maxiiPM"!  reasonable  rates,  for  leased 
access  on  cable  systems.  The  purpose  of 
the  Order  is  to  amend  the  Conunission's 
rules  regarding  leased  access,  including 
the  rules  for  calculating  maximum 
reasonable  rates.  The  statutory 
objectives  of  the  leased  access 
provisions  are  to  promote  competition 
in  the  delivery  of  diverse  programming 
sources  and  to  assure  the  widest 
possible  diversity  of  programming 
sources  in  a  manner  that  is  consistent 
with  the  growth  and  development  of 
cable  systems. 

B.  Summary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 

79.  In  response  to  the  IRFA,  the  Small 
Cable  Business  Association  ("SCBA") 
filed  comments  criticizing  the 
Commission  for  failing  to  estimate  the 
niunber  of  small  cable  systems  and 


small  cable  operators  that  would  be 
affected  by  the  regulations  proposed  in 
the  Further  NPRM.  SCBA  argued  that,  as 
reflected  in  the  Small  System  Order,  the 
Commission  has  extensive  data 
regarding  the  existence  of  small  cable 
entities.  SCBA  also  claimed  the 
Commission  neither  sought  specific 
comment  regarding  the  impact  of  its 
proposals  on  small  cable  entities  nor 
asked  for  alternatives.  SCBA  urged  the 
Commission  to  adopt  the  alternatives  for 
small  cable  systems  that  it  has  proposed 
in  this  proceeding.  In  its  filings,  SCBA 
raised  the  following  issues  and 
alternatives. 

80.  Information  Collection  Issues. 
SCBA  argued  that  the  Commission's 
seven  business-day  response  time  for 
providing  leased  access  information 
imposes  significant  burdens  on  small 
cable  systems.  SCBA  recommended  that 
the  Commission  allow  small  system 
operators  30  days  to  provide  a  written 
response  stating  whether  unused  leased 
access  capacify  is  available  and  60  days 
to  provide  the  remaining  required 
information.  SCBA  also  requested  that 
the  Commission  allow  small  system 
operators  to  respond  only  to  "bona  fide" 
leased  access  requests. 

81.  Rate  Issues.  SCBA  argued  that  the 
Commission's  proposed  cost/market  rate 
formula  would  not  adequately 
compensate  small  system  operators  for 
the  following  reasons: 

(a)  Full-Time  Rates.  SCBA  contended 
that  because  small  system  operators 
often  receive  no  advertising  revenues, 
the  Commission's  cost/maiiiet  rate 
formula  could  result  in  leased  access 
rates  of  zero  or  less.  Among  other 
things,  SCBA  suggested  that  the 
Commission  revise  the  proposed 
formula  to  allow  small  system  operators 
to  recover  all  operating  costs  reflected 
on  FCC  Form  1230,  instead  of  using 
subscriber  revenue  as  a  surrogate  for 
such  costs.  Alternatively.  SCBA 
proposed  allowing  operators  of  small 
systems  to  charge  market  rates  for  all 
leased  access  programmers  regardless  of 
demand,  particularly  if  the  party 
requesting  access  is  affiliated  with  the 
provider  of  a  competing  multi-channel 
video  programming  service. 

(b)  Part-Time  Rates.  SCBA  argued  that 
if  the  full-time  rate  under  the  proposed 
cost/market  rate  formula  is  prorated,  the 
per  hour  or  half-hour  rates  for  small 
systems  would  be  lower  than 
advertising  rates,  which  would  create  a 
flood  of  requests  for  part-time  leased 
access. 

(c)  Transaction  Costs.  SCBA 
contended  that  leased  access  contracts 
create  higher  transaction  costs  than 
other  programming  contracts  because 
leased  access  agreements  are  negotiated 
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more  Crequentiy  and  must  be  oegotiated 
on  a  system-by-system  basis.  SCBA 
proposed  that  the  Commission  remedy 
this  problem  for  small  system  operators 
by  allowing  them  to  include  an 
additional  amount  of  at  least  $1,000  in 
their  leased  access  rate  calculations. 

(d)  Technical  Costs.  SCBA  argued  that 
additional  headend  equipment  used  to 
add  leased  access  channels  will  result  in 
high  per-subscriber  costs  for  small 
systems.  SCBA  proposed  that  the 
Commission  allow  small  system 
operators  to  charge  leased  access 
programmers  for  all  technology  costs 
related  to  leased  access. 

(e)  Transition  Period.  SCBA  argued 
that  the  Commission  should  phase  in 
leased  access  obligations  for  small  cable 
systems  to  avoid  the  disruption  to 
current  programming  line-ups  that  the 
proposed  cost/market  rate  formula 
would  create. 

(f)  Advance  Channel  Designations. 
The  Further  NPRM  proposed  that  a 
cable  operator  must  place  in  its  public 
file  a  list  of  the  specific  channels  it 
intends  to  use  for  leased  access 
programming.  SCBA  argued  that  small 
system  operators  should  only  be 
required  to  provide  the  required  leased 
access  information  following  receipt  of 
a  "bona  fide"  request. 

82.  In  reviewing  the  record  before  us. 
we  identified  issues  that  may  impact 
small  leased  access  programmers,  such 
as  maximum  rate  calculations,  part-time 
use  of  leased  access,  resale,  tier  and 
channel  placement,  preferential  access, 
dispute  resolution  procedures,  certain 
contractual  issues,  technical  equipment 
costs,  and  the  definition  of  affiliate.  The 
Order  addressed  comments  from  leased 
access  programmers  regarding  these 
issues. 

C.  [description  and  Estimate  of  the 
Number  of  Small  Entities  Impacted 

83.  The  RFA  directs  the  Commission 
to  provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
proposed  rules.  The  RFA  deHnes  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  Ijusiness." 
"small  organization,"  and  "small 
governmental  jurisdiction,"  and  the 
same  meaning  as  the  term  "small 
business  concern"  under  section  3  of 
the  Small  Business  Act.  Under  the 
Small  Business  Act,  a  "small  business 
concern"  is  one  which:  (a)  Is 
independently  owned  and  operated:  (b) 
is  not  dominant  in  its  field  of  operation; 
and  (c)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  The  rules  we 
adopted  in  the  Order  will  affect  cable 
systems  and  cable  programmers. 


84.  Cable  Systems:  The  SBA  has 
developed  a  definition  of  small  entities 
for  cable  and  other  pay  television 
services,  which  includes  all  silch 
companies  generating  $11  million  or 
less  in  revenue  annually.  While  this 
definition  includes  small  cable  entities, 
it  also  includes  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  antenna 
systems  and  subscription  television 
services.  Thus,  the  definition  includes 
many  small  entities  that  will  not  be 
directly  impacted  by  our  leased  access 
rules.  According  to  the  Census  Bureau, 
there  were  1,423  such  cable  and  other 
pay  television  services  generating  less 
than  $1 1  million  in  revenue  that  were 
in  operation  for  at  least  one  year  at  the 
end  of  1992.  We  noted  that  not  only 
does  this  estimate  include  small  entities 
other  than  small  cable  entities,  but  the 
majority  of  the  small  cable  systems 
included  within  this  estimate  have  less 
than  36  channels  and  therefore  are  not 
subject  to  the  Commission's  leased 
access  regulations.  We  therefore 
estimated  that,  based  on  the  SBA 
definition,  the  number  of  small  cable 
entities  likely  to  be  impacted  by  our 
rules  will  be  significantly  less  than 
1.423  entities. 

85.  The  Commission  has  developed 
its  own  definition  of  a  small  cable 
system  for  purposes  of  rate  regulation. 
Under  the  Commission's  rules,  cable 
systems  serving  fewer  than  15,000 
subscribers  are  considered  small 
systems,  and  small  systems  owned  by 
small  cable  companies  serving  fewer 
than  400,000  subscribers  nationwide  are 
entitled  to  small  system  relief.  This 
definition  is  both  broader  and  narrower 
than  that  of  the  SBA.  The  definition  is 
broader  in  that  it  includes  larger  cable 
systems  than  the  SBA  definition.  It  is 
narrower  in  that,  unlike  the  SBA 
definition,  it  does  not  include  closed 
circuit  television  services,  direct 
broadcast  satellite  services,  multipoint 
distribution  systems,  satellite  master 
antenna  systems,  or  subscription 
television  services.  Our  most  recent 
information  indicates  that,  under  the 
Commission's  definition,  there  were 

1 .439  systems  entitled  to  small  system 
relief  at  the  end  of  1995.  Of  these 
systems,  we  estimated  that 
approximately  614  systems  offer  more 
than  36  channels,  and  thus  are  subject 
to  our  leased  access  rules. 

86.  Section  623(ra)(2)  of  the 
Communications  Act  defines  a  small 
cable  system  operator  as  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affiliated  with 


any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  61,700,000 
subscribers  in  the  United  States. 
Therefore,  we  found  that  an  operator 
serving  fewer  than  617.000  subscribers 
shall  be  deemed  a  small  operator  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data, 
we  found  that  the  number  of  cable 
operators  serving  617,000  subscribers  or 
less  totals  1,450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250  million,  we  were  unable  to 
estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act. 

87.  Cable  Programmers:  We  anticipate 
that  both  small  leased  access 
programmers  and  small  non-leased 
access  programmers  may  be  impacted 
by  our  leased  access  rules.  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
producers  or  distributors  of  cable 
television  programs.  Therefore,  we 
utilized  the  SBA  classifications  of 
Motion  Picture  and  Video  Tape 
Production  (SIC  7812),  and  Theatrical 
Producers  (Except  Motion  Pictures)  and 
Miscellaneous  Theatrical  Services  (SIC 
7922).  These  SBA  definitions  provide 
that  a  small  entity  in  the  cable  television 
programming  industry  is  an  entity  with 
$21.5  million  or  less  in  annual  receipts 
for  SIC  7812,  and  $5  million  or  less  in 
annual  receipts  for  SIC  7922.  Census 
Bureau  data  indicate  the  following:  (a) 
There  were  7.265  firms  in  the  United 
States  classified  as  Motion  Picture  and 
Video  Production  (SIC  7812).  and  that 
6.987  of  these  firms  had  $16,999  million 
or  less  in  annual  receipts  and  7.002  of 
these  firms  had  $24,999  million  or  less 
in  annual  receipts;  and  (b)  there  were 
5,671  firms  in  the  United  States 
classified  as  Theatrical  Producers  and 
Services  (SIC  7922),  and  that  5,627  of 
these  firms  had  $4,999  million  or  less  in 
annual  receipts. 

88.  Each  of  these  SIC  categories  is 
very  broad  and  includes  firms  that  may 
be  engaged  in  various  industries, 
including  cable  programming.  Specific 
figures  are  not  available  regarding  how 
many  of  these  firms  exclusively  produce 
and/or  distribute  programming  for  cable 
television  or  how  many  are 
independently  owned  and  operated. 
Thus,  we  estimated  that  our  rules  may 
affect  approximately  6,987  small  entities 
that  produce  and  distribute  taped  cable 
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television  programs  and  5,627  small 
producers  of  live  programs.  In  addition, 
as  of  May  31,  1996,  there  were  1,880 
LPTV  stations  that  may  also  be  affected 
by  oiu-  rules. 

D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

This  section  specifies  the  reporting, 
recordkeeping  and  other  related 
requirements  of  the  regulations  adopted, 
amended,  modified,  or  clarified  in  the 
Order. 

89.  Maximum  Rate  Calculations: 
Operators  of  cable  systems  subject  to 
leased  access  requirements  must 
calculate  their  maximum  leased  access 
rates  in  accordance  with  the  rate 
formulas  we  have  established.  We  do 
not  believe  that  operators  will  need 
additional  professional  skills  to  perform 
these  calculations. 

90.  Accountant  Reports:  A  final 
accountant  report  that  is  completed  as  a 
result  of  a  dispute  concerning  an 
operator's  rate  calculations  must  be  filed 
in  the  operator's  local  public  file. 

91 .  Provision  of  Initial  Leased  Access 
Information:  Within  15  calendar  days  of 
a  leased  access  request,  cable  operators 
are  required  to  provide  the  following 
types  of  information:  (a)  A  complete 
schedule  of  the  operator's  full-time  and 
part-time  leased  access  rates,  (b)  how 
much  of  the  cable  operator's  leased 
access  set-aside  capacity  is  available,  (c) 
rates  associated  with  technical  and 
studio  costs,  and  (d)  if  specifically 
requested,  a  sample  leased  access 
contract.  An  exception  is  provided  for 
operators  of  systems  entitled  to  small 
system  relief,  which  are  allowed  30 
calendar  days  to  provide  the  required 
information.  In  addition,  these  operators 
are  not  required  to  respond  to  a  leased 
access  request  if  the  progranmier  does 
not  provide  the  following  information: 
(a)  IJesired  length  of  contract  term,  (b) 
time  slot  desired,  (c)  anticipated 
conmiencement  date  for  carriage,  and 
(d)  the  natiire  of  the  programming. 

92.  Requirements  for  Leased  Access 
Requests:  leased  access  requests  must 
be  made  in  writing  and  must  specify  the 
date  the  request  was  sent  to  the 
operator. 

E.  Significant  Alternatives  and  Steps 
Taken  to  Wnimize  the  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  the  Stated  Objectives 

This  section  analyzes  the  impact  on 
small  entities  of  the  regulations 
adopted,  amended,  modified,  or 
clarified  in  the  Order. 

93.  Information  Collection  Issues.  We 
allow  operators  of  systems  entitled  to 
small  system  relief  to  respond  to  leased 


access  requests  within  30  calendar  days, 
instead  of  the  15  calendar  days  required 
of  other  operators.  In  addition,  we  do 
not  require  these  operators  to  respond  to 
leased  access  requests  luiless  the 
programmer  provides  the  following 
information:  (a)  Desired  length  of 
contract  term,  (b)  time  slot  desired,  (c) 
anticipated  commencement  date  for 
carriage,  and  (d)  the  nature  of  the 
programming.  These  modifications  to 
the  Conunission's  rules  should  mitigate 
any  disproportionate  burdens  that 
responding  to  a  leased  access  request 
may  create  for  small  system  op>erators. 

94.  Rate  Issues.  We  do  not  believe  that 
either  full-time  or  part-time  rates  under 
our  maximum  rate  formula  will  impose 
disproportionate  burdens  on  small 
system  operators.  Whpn  calculated  for  a 
particular  cable  system,  both  the  average 
implicit  fee  (for  tiered  services)  and  the 
highest  implicit  fee  (for  a  la  carte 
services)  represent  what  current  non- 
leased  access  programmers  are 
implicitly  paying  for  carriage  on  that 
system.  Because  the  maximum  rates 
under  an  implicit  fee  formula  are 
tailored  to  each  individual  aystem.  we 
disagreed  with  SCBA  that  small  system 
operators  should  be  allowed  to  charge 
market  prices.  For  the  following 
reasons,  we  also  disagreed  with  SCBA's 
various  other  proposals  to  modify  the 
maximum  rate  formula  for  small 
systems. 

(a)  Transaction  Costs.  We  did  not 
agree  with  SCBA  that  small  system 
operators  should  be  allowed  to  include 
in  their  rates  an  additional  sum  of  at 
least  $1,000  as  compensation  for 
transaction  costs  imposed  by  leased 
access  because,  as  discussed  above,  we 
believe  that  the  recovery  that  operators 
may  gain  from  subscriber  revenue  for 
leased  access  programming  will 
sufficiently  ofket  any  additional 
transaction  costs. 

(b)  Technical  Costs.  We  declined  to 
adopt  modified  rules  for  small  system 
operators  regarding  the  recovery  of 
technical  costs  associated  with  leased 
access.  We  do  not  believe  that  there  will 
be  a  disproportionate  impact  on  small 
system  operators  because  our  rules 
enable  them  to  recover  technical  costs 
that  are  specific  to  leasing. 

(c)  Transition  Period.  SCBA  ar;gued 
that  the  Commission  should  phase  in 
leased  access  obligations  for  small  cable 
systems  in  order  to  minimize  the 
diisplacement  of  existing  programming 
services.  In  light  of  our  adoption  of  the 
average  implicit  fee  methodology  and 
our  acconunodations  of  the  special 
needs  of  small  systems,  we  concluded 
that  a  transition  period  was 
unnecessary. 


(d)  Advance  Channel  Designations. 
SCBA  argued  that  the  Commission 
should  not  require  small  system 
operators  to  publicly  file  a  list  of  their 
designated  leased  access  chaimels.  The 
Commission  did  not  adopt  such  a 
requirement  for  any  cable  systems. 

95.  Dispute  Resolution  Procedures.  To 
account  for  their  more  limited 
resources,  we  allow  operators  of  systems 
entitled  to  small  system  relief  14 
business  days  to  select  an  independent 
accountant  when  an  operator  and  a 
leased  access  programmer  fail  to  agree 
on  a  mutually  acceptable  accountant  to 
review  the  operator's  rate  calculations 
in  the  case  of  a  dispute.  The  general  rule 
is  that  the  parties  must  each  select  an 
independent  accountant  on  the  sixth 
business  day  if  they  caimot  agree  on  a 
mutually  acceptable  accountant  within 
five  business  days  of  the  progranuner's 
request  for  a  review. 

96.  Impact  on  Cable  Programmers. 
Leased  access  may  impact  existing 
progranmiers  to  the  extent  that  operators 
displace  them  in  order  to  accommodate 
leased  access  requests.  However,  we 
believe  that  displacement  of  existing 
programmers  is  inherent  in  section 
612(b)(4),  which  provides  that  a  cable 
operator  may  no  longer  use  unused 
leased  access  capacify  once  a  written 
agreement  is  obtained  by  a  leased  access 
programmer.  In  addition,  since  it  is 
within  an  operator's  discretion  to  select 
which  non-leased  access  programmers 
to  carry  (aside  from  must-carry  and  PEG 
access  channels),  our  rules  do  not  create 
a  disproportionate  impact  on  small  non- 
leased  access  progranuners.  With 
respect  to  small  leased  access 
progranuners,  we  believe  that  the 
impact  of  our  revised  rules  generally 
will  be  positive,  particularly  since  our 
rules  will  result  in  lower  maximum 
rates  for  tiered  services,  permit  resale, 
grant  access  to  highly  penetrated  tiers, 
and  require  part-time  rates  to  be 
prorated  without  a  siurharge.  Although 
permissible  costs  for  insurance  policies, 
technical  equipment,  and  accountant 
reviews  of  rate  calculations  may  impose 
a  burden  on  small  leased  access 
programmers,  we  believe  that  such 
impacts  are  the  normal  costs  of  being  a 
leased  access  programmer,  and  that  no 
modifications  are  warranted. 

F.  Report  to  Congress 

97.  The  Commission  will  send  a  copy 
of  this  Final  Regulatory  Flexibilify 
Analysis,  along  with  the  Order,  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C 
801(a)(1)(A). 
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VI.  Ordering  Clauses 

98.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  granted  in 
sections  4(i),  4(j).  and  612  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  154(i)  and 
532,  the  Petitions  for  Reconsideration  in 
CS  Docket  No.  96-60  are  Granted  in 
part  and  denied  in  part,  as  provided 
herein. 

99.  It  is  further  ordered  that,  piusuant 
to  the  authority  granted  in  Sections  4{i), 
4(j),  and  612  of  &e  Conmumications  Act 
of  1934.  as  amended.  47  U.S.C.  154{i). 
154(j)  and  532,  Part  76  of  the 
Commission's  rules  is  hereby  amended 
as  indicated  below.  The  amendments  to 
47  CFR  76.970  (a),  (b),  (i).  76.971  (a),  (c). 
(d).  (g).  (h).  and  76.977(a)  shall  become 
effective  April  11.  1997.  The 
amendments  to  47  CFR  76.970  (c),  (d). 
(e).  (f).  (g).  (h).  76.971(f)(1).  and  76.975 
(b)  and  (c).  which  impose  information 
collection  requirements,  shall  become 
effective  upon  approval  by  the  Office  of 
Management  and  Budget  (OMB).  but  no 
sooner  than  April  11, 1997.  The 
Commission  will  publish  a  document  at 
a  later  date  establishing  the  effective 
date  for  the  sections  containing 
information  collection  requirements. 

100.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Order,  including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act,  Public  Law  96-354,  94 
Stat.  1164,  5  U.S.C.  601  et  seq.  (1981). 

list  of  SobyectB  in  47  CFR  Fart  76 

Administrative  practice  and 
procedure,  Cable  television,  Reporting 
and  recordkeeping  requirements. 

Federal  Communications  Commission. 
trilluuB  F.  CaUm, 

Acting  Secretary. 

RnkChangBS 

Part  76  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Aathority:  47  U.S.C.  151. 152.  153, 154, 
301.  302.  303.  303a.  307.  308.  309.  312.  315. 
317,  325,  503.  521.  522.  531,  532.  533.  534. 
535.  538.  537,  543.  544.  544a.  545.  548.  552, 
554,  556.  558,  560,  561.  571.  572,  573. 

2.  Section  76.970  is  amended  by 
adding  a  last  sentence  to  paragraph  (a), 
revising  paragraphs  (b).  (c).  (d).  (e)  and 
(f).  and  adding  new  paragraphs  (g),  (h) 
and  (i)  to  read  as  follows: 


f7«.970    Commercial 

(a)  •   *   •  For  cable  systems  with  100 
or  fewer  channels,  channels  that  cannot 
be  used  due  to  technical  and  safety 
regulations  of  the  Federal  Goverrunent 
(e.g..  aeronautical  channels)  shall  be 
excluded  when  calculating  the  set-aside 
requirement. 

(b)  In  determining  whether  a  party  is 
an  "affiliate"  for  purposes  of 
commercial  leased  access,  the 
definitions  contained  in  the  notes  to 

§  76.501  shall  be  used,  provided, 
however,  that  the  single  majority 
shareholder  provision  of  Note  2(b)  to 
§  76.501  and  the  limited  partner 
insulation  provisions  of  Note  2(g)  to 
§  76.501  shall  not  apply,  and  the 
provisions  of  Note  2(a)  to  §  76.501 
regarding  five  (5)  percent  interest  shall 
include  all  voting  or  nonvoting  stock  or 
limited  partnership  equity  interest  of 
five  (5)  percent  or  more.  Actual  working 
control,  in  whatever  manner  exercised, 
shall  also  be  deemed  a  cognizable 
interest. 

(c)  The  maximum  commercial  leased 
access  rate  that  a  cable  operator  may 
charge  for  full-time  channel  placement 
on  a  tier  exceeding  a  subscriber 
penetration  of  50  percent  is  the  average 
implicit  fee  for  full-time  channel 
placement  on  all  such  tier(s). 

(d)  The  average  implicit  fee  identified 
in  paragraph  (c)  of  this  section  for  a  full- 
time  channel  on  a  tier  with  a  subscriber 
penetration  over  50  percent  shall  be 
calculated  by  first  calculating  the  total 
amount  the  operator  receives  in 
subscriber  revenue  per  month  for  the 
programming  on  all  such  tier(s),  and 
then  subtracting  the  total  amount  it  pays 
in  progranuning  costs  per  month  for 
such  tier(s)  (the  "total  implicit  fee 
calculation").  A  weighting  scheme  that 
accounts  for  differences  in  the  number 
of  subscribers  and  channels  on  all  such 
tier(s)  must  be  used  to  determine  how 
much  of  the  total  implicit  fee 
calculation  will  be  recovered  from  any 
particular  tier.  The  weighting  scheme  is 
determined  in  two  steps.  First,  the 
number  of  subscribers  is  multiplied  by 
the  number  of  channels  (the  result  is  the 
number  of  "subscriber-chaimels")  on 
each  tier  with  subscriber  penetration 
over  50  percent.  For  instance,  a  tier  with 
10  channels  and  1,000  subscribers 
would  have  a  total  of  10.000  subscriber- 
channels.  Second,  the  subscriber- 
channels  on  each  of  these  tiers  is 
divided  by  the  total  subscriber-channels 
on  all  such  tiers.  Given  the  percent  of 
subscriber-channels  for  the  particular 
tier,  the  implicit  fee  for  the  tier  is 
computed  by  multiplying  the 
subscriber-chaimel  percentage  for  the 
tier  by  the  total  implicit  fee  calculation. 
Finally,  to  calculate  the  average  implicit 


fee  per  channel,  the  implicit  fee  for  the 
tier  must  be  divided  by  the 
corresponding  number  of  channels  on 
the  tier.  The  final  result  is  the  maximum 
rate  per  month  that  the  operator  may 
charge  the  leased  access  progranuner  for 
a  full-time  channel  on  that  particular 
tier.  The  average  implicit  fee  shall  be 
calculated  by  using  all  channels  ctirried 
on  any  tier  exceeding  50  percent 
subscriber  penetration  (including 
channels  devoted  to  affiliated 
progranuning,  must-carry  and  public, 
educational  and  government  access 
channels).  In  the  event  of  an  agreement 
to  lease  capacity  on  a  tier  with  less  than 
50  percent  penetration,  the  average 
implicit  fee  should  be  determined  on 
the  basis  of  subscriber  revenues  and 
progranuning  costs  for  that  tier  alone. 
The  license  fees  for  affiliated  channels 
used  in  determining  the  average  implicit 
fee  shall  reflect  the  prevailing  company 
prices  offered  in  the  marketplace  to 
third  parties.  If  a  prevailing  company 
price  does  not  exist,  the  license  fee  for 
that  programming  shall  be  priced  at  the 
programmer's  cost  or  the  fair  market 
value,  whichever  is  lower.  The  average 
implicit  fee  shall  be  based  on  contracts 
in  effect  in  the  previous  calendar  year. 
The  implicit  fee  for  a  contracted  service 
may  not  include  fees,  stated  or  implied, 
for  services  other  than  the  provision  of 
channel  capacity  (e.g.,  billing  and 
collection,  marketing,  or  studio 
services). 

(e)  The  maximum  commercial  leased 
access  rate  that  a  cable  operator  may 
charge  for  full-time  channel  placement 
as  an  a  la  carte  service  is  the  highest 
implicit  fee  on  an  aggregate  basis  for 
full-time  channel  placement  as  an  a  la 
carte  service. 

(f)  The  highest  implicit  fee  on  an 
aggregate  basis  for  full-time  channel 
placement  as  an  a  la  carte  service  shall 
be  calculated  by  first  determining  the 
total  amount  received  by  the  operator  in 
subscriber  revenue  per  month  for  each 
non-leased  access  a  la  carte  channel  on 
its  system  (including  affiliated  a  la  carte 
channels)  and  deducting  the  total 
amoimt  paid  by  the  operator  in 
programming  costs  (including  license 
and  copyright  fees)  per  month  for 
programming  on  such  individual 
channels.  This  calculation  will  result  in 
implicit  fees  determined  on  an  aggregate 
basis,  and  the  highest  of  these  implicit 
fees  shall  be  the  maximum  rate  per 
month  that  the  operator  may  charge  the 
leased  access  programmer  for  placement 
as  a  full-time  a  la  carte  channel.  The 
license  fees  for  affiliated  channels  used 
in  determining  the  highest  implicit  fee 
shall  reflect  the  prevailing  company 
prices  offered  in  the  marketplace  to 
third  parties.  If  a  prevailing  company 
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price  does  not  exist,  the  license  fee  for 
that  programming  shall  be  priced  at  the 
programmer's  cost  or  the  fair  market 
value,  whichever  is  lower.  The  highest 
implicit  fee  shall  be  based  on  contracts 
in  effect  in  the  previous  calendar  year. 
The  implicit  fee  for  a  contracted  service 
may  not  include  fees,  stated  or  implied, 
for  services  other  than  the  provision  of 
channel  capacity  (e.g..  billing  and 
collection,  marketing,  or  studio 
services).  Any  subscriber  revenue 
received  by  a  cable  operator  for  an  a  la 
carte  leased  access  service  shall  be 
passed  through  to  the  leased  access 
programmer. 

(g)  The  maximum  commercial  leased 
access  rate  that  a  cable  operator  may 
charge  for  part-time  channel  placement 
shall  be  determined  by  either  prorating 
the  maximum  full-time  rate  uniformly, 
or  by  developing  a  schedule  of  and 
applying  different  rates  for  different 
times  of  the  day,  provided  that  the  total 
of  the  rates  for  a  24-hour  period  does 
not  exceed  the  maximum  daily  leased 
access  rate. 

(h)(1)  Cable  system  operators  shall 
provide  prospective  leased  access 
programmers  with  the  following 
information  within  15  calendar  days  of 
the  date  on  which  a  request  for  leased 
access  information  is  made: 

(i)  How  much  of  the  operator's  leased 
access  set-aside  capacity  is  available; 

(ii)  A  complete  schedule  of  the 
operator's  full-time  and  part-time  leased 
access  rates; 

(iii)  Rates  associated  with  technical 
and  studio  costs:  and 
.  (iv)  If  specifically  requested,  a  sample 
leased  access  contract. 

(2)  Operators  of  systems  subject  to 
small  system  relief  shall  provide  the 
information  required  in  paragraph  (h)(1) 
of  this  section  within  30  calendar  days 
of  a  bona  fide  request  from  a  prospective 
leased  access  programmer.  For  these 
purposes,  systems  subject  to  small 
system  relief  are  systems  that  either: 

(i)  Qualify  as  small  systems  under 
§  76.901(c)  and  are  owned  by  a  small 
cable  company  as  defined  under 
§  76.901(e);  or 

(ii)  Have  been  granted  special  relief. 

(3)  Bona  fide  requests,  as  used  in  this 
section,  are  defined  as  requests  fit)m 
potential  leased  access  programmers 
that  have  provided  the  following 
information: 

(i)  The  desired  length  of  a  contract 
term; 

(ii)  The  time  slot  desired; 

(iii)  The  anticipated  commencement 
date  for  carriage;  and 

(iv)  The  natiue  of  the  programming. 

(4)  All  requests  for  leased  access  must 
be  made  in  writing  and  must  specify  the 


date  on  which  the  request  was  sent  to 
the  operator. 

(5)  Operators  shall  maintain,  for 
Commission  inspection,  sufficient 
supporting  docimientation  to  justify  the 
scheduled  rates,  including  supporting 
contracts,  calculations  of  the  implicit 
fees,  and  justifications  for  all 
adjustments. 

(i)  Cable  operators  are  permitted  to 
negotiate  rates  below  the  maximum 
rates  permitted  in  paragraphs  (c) 
through  (g)  of  this  section. 

3.  Section  76.971  is  amended  by 
revising  paragraphs  (a),  (c),  (f)(1)  and  (g), 
adding  two  sentences  to  the  end  of 
paragraph  (d),  and  adding  new 
paragraph  (h)  to  read  as  follows: 

§  76.971    Commercial  leased  acoess  terms 
and  conditions. 

(a)  (1)  Cable  operators  shall  place 
leased  access  programmers  that  request 
access  to  a  tier  actually  used  by  most 
subscribers  on  any  tier  that  has  a 
subscriber  penetration  of  more  than  50 
percent,  unless  there  are  technical  or 
other  compelling  reasons  for  denying 
access  to  such  tiers. 

(2)  Cable  operators  shall  be  permitted 
to  make  reasonable  selections  when 
placing  leased ^ccess  chaiuiels  at 
specific  channel  locations.  The 
Commission  will  evaluate  disputes 
involving  channel  placement  on  a  case- 
by-case  basis  and  will  consider  any 
evidence  that  an  operator  has  acted 
unreasonably  in  this  regard. 

(3)  On  systems  with  available  leased 
access  capacity  sufficient  to  satisfy 
current  leased  access  demand,  cable 
operators  shall  be  required  to 
accommodate  as  expeditiously  as 
possible  all  leased  access  requests  for 
programming  that  is  not  obscene  or 
indecent.  On  systems  with  insufficient 
available  leased  access  capacity  to 
satisfy  current  leased  access  demand, 
cable  operators  shall  be  permitted  to 
select  from  among  leased  access 
programmers  using  objective,  content- 
neutral  criteria. 

(4)  Cable  operators  that  have  not 
satisfied  their  statutory  leased  access 
requirements  shall  accommodate  part- 
time  leased  access  requests  as  set  forth 
in  this  paragraph.  Cable  operators  shall 
not  be  required  to  accept  leases  for  less 
than  one  half-hour  of  programming 
Cable  operators  may  accommodate  part- 
time  leased  access  requests  by  opening 
additional  channels  for  part-time  use  or 
providing  comparable  time  slots  on 
channels  currenUy  carrying  leased  or 
non-leased  access  progranuning.  The 
comparabilify  of  time  slots  shall  be 
determined  by  objectiveJactors  such  as 
day  of  the  week,  time  of  day,  and 
audience  share.  A  cable  operator  that  is 


unable  to  provide  a  comparable  time 
slot  to  accommodate  a  part-time 
programming  request  shall  be  required 
to  open  an  additional  chaiuiel  for  part- 
time  use  unless  such  operator  has  at 
least  one  channel  designated  for  part- 
time  leased  access  use  that  is 
programmed  with  less  than  18  hours  of 
pcut-time  leased  access  programming 
every  day.  However,  regardless  of  the 
availability  of  partially  programmed 
part-time  leased  access  channels,  a  cable 
operator  shall  be  required  to  open  an 
additional  channel  to  accommodate  any 
request  for  part-time  leased  access  for  at 
least  eight  contiguous  hours,  for  the 
same  time  period  every  day.  for  at  least 
a  year.  Once  an  operator  has  opened  a 
vacant  channel  to  accommodate  such  a 
request,  our  other  leased  access  rules 
apply.  If,  however,  the  operator  has 
accommodated  such  a  request  on  a 
channel  already  carrying  an  existing 
full-time  non-leased  access  programmer, 
the  operator  does  not  have  to 
accommodate  other  part-time  requests 
of  less  than  eight  hours  on  that  channel 
until  all  other  existing  part-time  leased 
access  channels  are  substantially  filled 
with  leased  access  programming. 
***** 

(c)  Cable  operators  are  required  to 
provide  unaffiliated  leased  access  users 
the  minimal  level  of  technical  support 
necessary  for  users  to  present  their 
material  on  the  air,  and  may  not 
unreasonably  refuse  to  cooperate  with  a 
leased  access  user  in  order  to  prevent 
that  user  from  obtaining  channel 
capacify.  Leased  access  users  must 
reimburse  operators  for  the  reasonable 
cost  of  any  technical  support  actually 
provided  by  the  operator  that  is  beyond 
that  provided  for  non-leased  access 
programmers  on  the  system.  A  cable 
operator  may  charge  leased  access 
programmers  for  the  use  of  technical 
equipment  that  is  provided  at  no  charge 
for  public,  educational  and 
governmental  access  programming, 
provided  that  the  op>erator's  franchise 
agreement  requires  it  to  provide  the 
equipment  and  does  not  preclude  such 
use,  and  the  equipment  is  not  being 
used  for  any  other  non-leased  access 
programming.  Cable  operators  that  are 
required  to  purchase  technical 
equipment  in  order  to  accommodate  a 
leased  access  programmer  shall  have  the 
option  of  either  requiring  the  leased 
access  programmer  to  pay  the  full 
purchase  price  of  the  equipment,  or 
purchasing  the  equipment  and  leasing  it 
to  the  leased  access  programmer  at  a 
reasonable  rate.  Leased  access 
programmers  that  are  required  to  pay 
the  full  purchase  price  of  additional 
equipment  shall  have  all  rights  of 
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ownership  associated  with  the 
equipment  under  applicable  state  and 
local  law. 

(d)  •   *   *  Cable  operators  may  impose 
reasonable  insurance  requirements  on 
leased  access  programmers.  Cable 
operators  shall  bear  the  burden  of  proof 
in  establishing  reasonableness. 

•  •         *         •        • 

(f)  (1)  A  cable  operator  shall  provide 
billing  and  collection  services  for 
commercial  leased  access  cable 
programmers,  unless  the  operator 
demonstrates  the  existence  of  third 
party  billing  and  collection  services 
which  in  terms  of  cost  and  accessibility, 
offer  leased  access  programmers  an 
alternative  substantially  equivalent  to 
that  offered  to  comparable  non- leased 
access  programmers. 

•  •         •         »         * 

(g)  Cable  operators  shall  not 
unreasonably  limit  the  length  of  leased 
access  contracts.  The  termination 
provisions  of  leased  access  contracts 
shall  be  commercially  reasonable  and 
may  not  allow  operators  to  terminate 
leased  access  contracts  without  a 
reasonable  basis. 

(h)  Cable  operators  may  not  prohibit 
the  resale  of  leased  access  capacity  to 
persons  unaffiliated  with  the  operator, 
but  may  provide  in  their  leased  access 
contracts  that  any  sublessees  will  be 
subject  to  the  non-price  terms  and 
conditions  that  apply  to  the  initial 
lessee,  and  that,  if  the  capacity  is  resold, 
the  rate  for  the  capacity  shall  be  the 
maximum  [}ennis8ible  rate. 

4.  Section  76.975  is  amended  by 
revising  paragraphs  (b),  (c),  (d)  and  (e) 
to  read  as  follows: 


§76.975    Commercial  leased 
dispute  resolution. 


(b)  (1)  Any  person  aggrieved  by  the 
failure  or  refusal  of  a  cable  operator  to 
make  commercial  channel  capacity 
available  or  to  charge  rates  for  such 
capacity  in  accordance  with  the 
provisions  of  Title  VI  of  the 
Communications  Act,  or  our 
implementing  regulations,  §§  76.970 
and  76.971,  may  file  a  petition  for  relief 
with  the  Commission.  Persons  alleging 
that  a  cable  operator's  leased  access  rate 
is  unreasonable  must  receive  a 
determination  of  the  cable  operator's 
maximum  permitted  rate  from  an 
independent  accountant  prior  to  filing  a 
petition  for  relief  with  the  Commission. 

(2)  Parties  to  a  dispute  over  leated 
access  rates  shall  have  five  business 
days  to  agree  on  a  mutually  acceptable 
accountant  from  the  date  on  which  the 
programmer  provides  the  cable  operator 
with  a  written  request  for  a  review  of  its 
leased  access  rates.  Parties  that  fail  to 


agree  on  a  mutually  acceptable 
accountant  within  five  business  days  of 
the  programmer's  request  for  a  review 
shall  each  be  required  to  select  an 
independent  accountant  on  the  sixth 
business  day.  The  two  accountants 
selected  shall  have  five  business  days  to 
select  a  third  independent  accountant  to 
perform  the  review.  Operators  of 
systems  subject  to  small  system  relief 
shall  have  14  business  days  to  select  an 
independent  accountant  when  an 
agreement  caimot  be  reached.  For  these 
purposes,  systems  subject  to  small 
system  relief  are  systems  that  either: 

(i)  Qualify  as  small  systems  under 
§  76.901(c)  and  are  owned  by  a  small 
cable  company  as  defined  under 
§  76.901(e);  or 

(ii)  Have  been  granted  special  relief. 

(3)  The  final  accountant's  report  must 
be  completed  within  60  days  of  the  date 
on  which  the  final  accountant  is 
selected  to  perform  the  review.  The  final 
accountant's  report  must,  at  a  minimum, 
state  the  maximum  permitted  rate,  and 
explain  how  it  was  determined  without 
revealing  proprietary  information.  The 
report  must  he  signed,  dated  and 
certified  by  the  accountant.  The  report 
shall  be  filed  in  the  cable  system's  local 
public  file. 

(4)  If  the  accountant's  report  indicates 
that  the  cable  operator's  leased  access 
rate  exceeds  the  maximum  permitted 
rate  by  more  than  a  de  minimis  amount, 
the  cable  operator  shall  be  required  to 
pay  the  full  cost  of  the  review.  If  the 
final  accountant's  report  does  not 
indicate  that  the  cable  operator's  leased 
access  rate  exceeds  the  maximum 
permitted  rate  by  more  than  a  de 
minimis  amount,  each  party  shall  be 
required  to  split  the  cost  of  the  final 
accountant's  review,  and  to  pay  its  own 
expenses  incurred  in  making  the  review. 

15)  Parties  may  use  alternative  dispute 
resolution  (ADR)  processes  to  settle 
disputes  that  are  not  resolved  by  the 
final  accountant's  report. 

(c)  A  petition  must  contain  a  concise 
statement  of  the  facts  constituting  a 
violation  of  the  statute  or  the 
Corrunission's  Rules,  the  specific 
statute(s)  or  rule(s)  violated,  and  certify 
that  the  petition  was  served  on  the  cable 
o{}erator.  Where  a  petition  is  based  on 
allegations  that  a  cable  operator's  leased 
access  rates  are  unreasonable,  the 
petitioner  must  attach  a  copy  of  the  final 
accountant's  report.  In  proceedings 
before  the  Commission,  there  will  be  a 
rebuttable  presumption  that  the  final 
accountant's  report  is  correct. 

(d)  Where  a  petition  is  not  based  on 
allegations  that  a  cable  operator's  leased 
access  rates  are  unreasonable,  the 
petition  must  be  filed  within  60  dayi  of 
the  alleged  violation.  Where  a  petition 


is  based  on  allegations  that  the  cable 
operator's  leased  access  rates  are 
unreasonable,  the  petition  must  be  filed 
within  60  days  of  die  final  accountant's 
report,  or  within  60  days  of  the 
termination  of  ADR  proceedings. 
Aggrieved  parties  must  certify  that  their 
petition  was  filed  within  60  days  of  the 
termination  of  ADR  proceedings  in 
order  to  file  a  petition  later  than  60  days 
after  completion  of  the  final 
accountant's  report.  Cable  operators 
may  rebut  such  certifications. 

(e)  The  cable  operator  or  other 
respondent  will  have  30  days  from  the 
filing  of  the  petition  to  file  a  response. 
If  a  leased  access  rate  is  disputed,  the 
response  must  show  that  the  rate 
charged  is  not  higher  than  the  maximum 
permitted  rate  for  such  leased  access, 
and  must  be  supported  by  the  affidavit 
of  a  responsible  company  official.  If. 
after  a  response  is  submitted,  the  staff 
finds  a  prima  facie  violation  of  our 
rules,  the  staff  may  require  a  respondent 
to  produce  additional  information,  or 
specify  other  procedures  necessary  for 
resolution  of  the  proceeding. 
»         •        »        *         * 

5.  Section  76.977  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

§  76.977    Minority  and  educational 
programming  used  In  lieu  of  designated 
commercial  leased  access  capacity. 

(a)  *  *   *  The  channel  capacity  used 
to  provide  programming  from  a 
qualified  minority  programming  source 
or  from  any  qualified  educational 
programming  source  pursuant  to  this 
section  may  not  exceed  33  percent  of 
the  chaiui^  capacity  designated 
pursuant  to  47  U.S.C.  532  and  must  be 
located  on  a  tier  with  more  than  50 
percent  subscriber  penetration. 
•        •        *        •         • 

|FR  Doc.  97-5897  Filed  3-11-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

[(OST)  Docket  No.  1;  Amdt  1-284] 

Organizations  and  Delegation  of 
Powers  and  Duties;  Delegation  to  the 
Commandant,  United  States  Coast 
Guard  and  Administrator,  Maritime 
Administration 

AGENCY:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMMARY:  This  rule  revises  in  part  the 
delegations  of  Secretarial  authority 
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under  the  Deepwater  Port  Act  of  1974, 
as  amended.  The  Secretary  reserves  the 
authority  to  issue,  amend,  or  transfer  a 
deepwater  port  ficense.  The  rule 
delegates  certain  functions  imder  the 
Act  to  the  Administrator  of  the  Maritime 
Administration  and  provides  for 
coordination  between  the  Maritime 
Administration  and  the  United  States 
Coast  Guard  in  processing  apphcations 
for  Ucenses  for  construction  and 
operation  of  deepwater  ports.  The  rule 
also  delegates  to  the  Commandant  of  the 
Coast  Guard  additional  Secretarial 
authority  under  the  Oil  Pollution  Act  of 
1990.  The  rule  does  not  change  the 
previous  delegation  of  Deepwater  Port 
Act  authority  to  the  Administrator  of  the 
Research  and  Special  Programs 
Administration. 

EFFECTIVE  DATE:  This  rule  is  effective 
March  12, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
B.  Larsen.  Office  of  the  Assistant         -' 
General  Counsel  for  Environmental, 
Civil  Rights,  and  General  Law  at  (202) 
366-9161  Department  of  Transportation, 
400  7th  Street  SW.,  Washington.  DC 
20590. 

SUMMARY  INFORMATION:  This  rule  revises 
the  Secretary's  delegations  of  authority 
under  the  Deepwater  Port  Act,  as 
amended.  The  Secretary  reserves  the 
authority  to  issue,  amend,  or  transfer  a 
license  for  the  construction  and 
operation  of  a  deepwater  port  (33  U.S.C. 
1503(b)).  The  rule  provides  for  effective 
service  to  the  pubhc  through 
coordination  between  the  Administrator 
of  the  Maritime  Administration 
(MARAD)  and  the  Commandant  of  the 
United  States  Coast  Guard  for  the 
processing  of  apphcations  for  the 
issuance,  transfer,  or  amendment  of  a 
license  for  the  conccruction  and 
operation  of  a  deepwater  port.  The 
Secretary  delegates  to  the  Administrator 
of  MARAD  several  authorities  imder  the 
Deepwater  Port  Act  which  the  Secretary 
had  previously  reserved  in  46  CFR 
1.44(o). 

The  rule  also  delegates  to  the 
Commandant  of  the  Coast  Guard  the 
Secretary's  authority  under  the  Oil 
Pollution  Act  of  1990  to  prescribe 
regulations  to  lower  the  habiUty  limits 
of  deepwater  ports  (33  U.S.C. 
2704(d)(2)(C)). 

The  rule  does  not  change  the 
Secretary's  previous  delegation  of 
Deepwater  Port  Act  authority  to  the 
Administrator  of  the  Research  and 
Special  Programs  Administration  in  49 


CFR  1.53(a)(3)  for  estabUshment, 
enforcement,  and  review  of  regulations 
concerning  the  safe  construction, 
operation  or  maintenance  of  pipeUnes 
on  Federal  lands  and  the  Outer 
Contuiental  Shelf  (33  U.S.C.  1520). 

Since  this  amendment  is  ministerial 
and  relates  only  to  departmental 
management,  organization,  procedure, 
and  practice,  it  is  exempt  from  prior 
notice  and  comment  requirements 
under  5  USC  553  (b)(3)(A).  The 
Department  has  determined  that  notice 
and  comment  on  it  are  unnecessary  and 
impractical.  The  changes  v«ll  not  have 
substantive  impact  and  the  Department 
does  not  expect  meaningful  comments 
on  them.  Therefore  there  is  good  cause 
under  5  USC  553(d)(3)  to  make  this  rule 
effective  in  fewer  than  30  days  after 
pubUeation  in  the  Federal  Register. 

List  of  Subiects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing.  Part 
1  of  Tide  49,  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 

PART  1— (AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C  322;  Pub.  L  101-552, 
28  U.S.C.  2672,  31  U.S.C  3711(a)(2). 

2.  Section  1.44(o)  is  revised  to  read  as 
follows: . 

§1.44    Reservation  of  authority. 

***** 

(0)  Deepwater  ports.  The  authority  to 
issue,  transfer,  or  amend  a  hcense  for 
the  construction  and  operation  of  a 
deepwater  port  (33  U.S.C.  1503(b)). 

***** 

3.  Section  1.46(s)  is  revised  to  read  as 
follows: 

S1.46    Delegations  to  Commandant  Of  the 
Coast  Guard. 

***** 

(s)  Carry  out  the  following  powers  and 
duties  vested  in  the  Secretary  by  the 
Deepwater  Port  Act  of  1974,  as  amended 
(33  U.S.C.  1501-1524): 

(1)  The  authority  to  process 
applications  for  the  issuance,  transfer  or 
amendment  of  a  hcense  for  the 
construction  and  operation  of  a 
deepwater  port  (33  U.S.C.  1503(b))  in 
coordination  with  the  Administrator  of 
the  Maritime  Administration. 


(2)  Carry  out  other  functions  and 
responsibihties  vested  in  the  Secretary 
by  the  Deepwater  Port  Act  of  1974,  as 
amended  (33  U.S.C.  1501-1524),  except 
as  reserved  by  §  1.44(o)  and  delegated 
by  §§  1.53(a)(3)  and  1.66(aa). 
***** 

4.  Section  1.46(11)  is  amended  by 
inserting  after  the  word  "sections",  the 
phrase  "1004(d)(2)(C)." 

5.  Section  1.66(aa)  is  added  to  read  as 
follows: 

§1.66    Delegation  to  Maritime 
Administrator. 

***** 

(aa)  Carry  oat  the  following  powers 
and  duties  vested  in  the  Secretary  by  the 
Deepwater  Port  Act  of  1974,  as  amended 
(33  U.S.C.  1501-1524):     " 

(1)  The  authority  to  process 
apphcations  for  the  issuance,  transfer, 
or  amendment  of  a  hcense  for  the 
construction  and  operation  of  a 
deepwater  port  (33  U.S.C  1503(bb))  in 
coordination  with  the  Commandant  of 
the  Coast  Guard. 

(2)  Approval  of  fees  charged  by 
adjacent  coastal  States  for  use  of  a 
deepwater  port  and  direcUy  related 
land-based  fadhties  (33  U.S.C. 
1504(h)(2)). 

(3)  In  collaboration  with  the  Assistant 
Secretary  for  Aviation  and  International 
Affairs  and  the  Assistant  Secretary  for 
Transportation  Pohcy,  consultation  with 
the  Secretary  of  State  relating  to 
intemationad  actions  and  cooperation  in 
the  economic,  trade  and  general 
transportation  policy  aspects  of  the 
ownership  and  operation  of  deepwater 
ports  (33  U.S.C.  1510). 

(4)  Submission  of  notice  of  the 
commencement  of  a  civil  suit  (33  U.S.C. 
1515(b)(2)). 

(5)  Intervention  in  any  civil  action  to 
which  the  Secretary  is  not  a  party  (33 
U.S.C.  15150). 

(6)  Authority  to  request  the  Attorney 
General  to  seek  the  suspension  or 
termination  of  a  deepwater  port  hcense 
and  to  initiate  a  proceeding  before  the 
Surface  Transportation  Board  (33  U.S.C. 
1507. 1511(a)). 

Issued  in  Washington,  DC  on  March  3, 
1997. 

Rodney  E.  Slatn-, 

Secretary  of  Transportation. 

(FR  Doc  97-6175  Filed  3-11-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
Issuance  of  rutes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9fr-CE-66-AD] 

RIN  2120-nAA64 

Airworthiness  Directives;  Empress 
Brasiieira  de  Aeronautica  S.A.  Models 
EMB-110P1  and  EMB-110P2  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  doomient  proposes  to 
supersede  Airworthiness  Directive  (AD) 
87-03-10.  which  currently  requires 
repetitively  inspecting  the  fillet  area  of 
both  the  left  and  right  main  landing  gear 
(MLG)  wheel  axle/piston  tube  support 
junction  area  for  cracks  on  Empresa 
Brasiieira  de  Aeronautica  S.A. 
(EMBRAER)  Models  EMB-llOPl  and 
EMB-110P2  airplanes  and  replacing  any 
MLG  wheel  axle/piston  tube  assembly 
where  a  crack  is  found.  AD  87-03-10 
also  provided  the  option  of  reworking 
this  area  when  no  cracks  were  found  as 
terminating  action  for  the  repetitive 
inspections.  The  Federal  Aviation 
Administration's  policy  on  aging 
commuter-class  aircraft  is  to  eliminate 
or,  in  certain  instances,  reduce  the 
number  of  certain  repetitive  short- 
interval  inspections  when  improved 
parts  or  modifications  are  available.  The 
proposed  action  would  require  the 
following  on  EMBRAER  Models  EMB 
110-Pl  and  EMB  110-P2  airplanes  that 
do  not  have  an  "R"  stamped  on  both  the 
left  and  right  MLG  wheel  axle/piston 
tube  assembly  end-piece:  inspecting 
(one-time)  the  fillet  area  of  each  MLG 
wheel  axle/piston  tube  support  junction 
area  to  ensure  the  area  is  fiee  of  cracks, 
replacing  any  MLG  wheel  axle/piston 
tube  assembly  if  a  crack  is  found,  and 
reworking  this  area  on  both  the  left  and 
right  MLG's,  as  terminating  action  for 
the  repetitive  inspections  that  are 
currently  required  by  AD  87-03-10.  The 


actions  specified  in  the  proposed  AD  are 
intended  to  prevent  failure  of  the  MLG 
wheel  axle/piston  tube  assembly  caused 
by  fatigue  cracking,  which  could  result 
in  loss  of  control  of  the  airplane  during 
landing  operations. 

DATES:  Comments  must  be  received  on 
or  before  May  30, 1997. 
ADDRESSES:  Submit  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket  No. 
96-CE-66-AD,  Room  1558,  601  E.  42th 
Street,  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
EMBRAER,  Av.  Brig  Faira  Lima  2170, 
12227-901,  Sao  Jose  dos  Campos-SP, 
Brazil.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Mr. 
Curtis  Jackson,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7358;  facsimile  (404)  305- 
7348. 

SUPPt-EKCNTARY  INFORMATK)N: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sununarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Dodiet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  respKjnse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-66-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-66-AD,  Room 
1558, 601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  unnecessary  safety  risk  when  a 
design  change  exists  that  could 
eliminate  or,  in  certain  instances, 
reduce  the  nimiber  of  those  critical 
inspections.  In  determining  what 
inspections  are  critical,  the  FAA 
considers  (1)  the  safety  consequences  if 
the  known  problem  is  not  detected 
during  the  inspection;  (2)  the 
probability  of  the  problem  not  being 
detected  during  the  inspection;  (3) 
whether  the  inspection  area  is  difficult 
to  access;  and  (4)  the  possibility  of 
damage  to  an  adjacent  structiue  as  a 
result  of  the  problem. 

These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  replace  a  critical 
repetitive  inspection.  With  this  policy 
in  mind,  the  FAA  conducted  a  review 
of  existing  AD's  that  apply  to  EMBRAER 
Models  EMB-llOPl  and  EMB-110P2 
airplanes.  Assisting  the  FAA  in  this 
review  were  (1)  EMBRAER;  (2)  the 
Regional  Airlines  Association  (RAA);  (3) 
the  Centro  Tecnico  Aeroespacial  (CTA), 
which  is  the  aviation  authority  for 
Brazil;  and  (4)  several  operators  of  the 
affected  airplanes. 

From  this  review,  the  FAA  has 
identified  AD  87-03-10,  Amendment 
39-5524,  as  one  which  falls  under  the 
FAA's  aging  aircraft  policy.  AD  87-03- 
10  oirrently  requires  repetitively 
inspecting  the  fillet  area  in  both  the  left 
and  right  main  landing  gear(MLG) 
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wheel  axle/piston  tube  support  junction 
area  for  cracks  on  EMBRAER  Models 
EMB-llOPl  and  EMB-110P2  airplanes, 
and  replacing  any  MLG  wheel  axle/ 
piston  tube  assembly  if  a  crack  is  foimd. 
AD  87-03-10  also  provides  the  option 
of  reworking  this  area  of  both  the  left 
and  right  KOLG's  when  no  cracks  are 
foimd,  as  terminating  action  for  the 
repetitive  inspections.  Accomplishment 
of  the  inspections  required  by  AD  87- 
03-10  is  in  accordance  with  EMBRAER 
Service  Bulletin  (SB)  No.  110-032- 
0068,  dated  December  20, 1985. 
Accomplishment  of  the  optional  rework 
is  in  accordance  with  EMBRAER  SB  No. 
110-032-0071,  dated  July  29. 1986. 

Relevant  Service  Information 

Since  the  issuance  of  AD  87-03-10, 
EMBRAER  has  revised  SB  No.  110-032- 
0071  to  incorporate  minor  editorial 
changes.  This  revision,  EMBRAER  SB 
No.  110-032-0071,  Change  No.  01, 
dated  June  21, 1988.  incorporates 
revisions  of  ERAM  SB  No.  32-25,  dated 
July  1987.  ERAM  SB  No.  32-25  contains 
the  procediues  for  reworking  the  fillet 
area  of  both  the  left  and  right  MLG 
wheel  axle/piston  tube  support  junction 
area  on  EMBRAER  EMB-1 10  series 
airplanes. 

The  FAA's  Determination 

Based  on  its  aging  commuter-class 
aircraft  policy  and  after  reviewing  all 
available  information,  including  the 
referenced  service  information,  the  FAA 
has  determined  that  AD  action  should 
be  taken  to  (1)  require  reworking  both 
the  left  and  right  MLG  wheel/a^de 
piston  tube  support  jimction  area  on  the 
affected  airplanes,  as  terminating  action 
for  the  repetitive  short-interval 
inspections  required  by  AD  87-03-10; 
and  (2)  prevent  structiual  failure  of  the 
MLG  wheel  axle/piston  tube  assembly 
caused  by  fatigue  cracking,  which  could 
result  in  loss  of  control  of  the  airplane 
during  landing  operations. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  EMBRAER  Models 
EMB-llOPl  and  EMB-110P2  airplanes 
of  the  same  type  design  that  do  not  have 
an  "R"  stamped  on  both  the  left  and 
right  MLG  wheel  axle/piston  tube 
assembly  end-piece,  the  FAA  is 
proposing  an  AD  to  supersede  AD  87- 
03-10.  The  proposed  AD  would  require 
inspecting  (one-time)  the  fillet  area  of 
both  the  left  and  right  MLG  wheel  axle/ 
piston  tube  support  junction  area  to 
enstire  the  area  is  free  of  cracks, 
replacing  any  MLG  wheel  axle/piston 
tube  assembly  if  a  crack  is  found,  and 


reworking  this  area  on  both  the  left  and 
right  MLG's,  as  terminating  action  for 
the  repetitive  inspections  that  are 
currently  required  by  AD  87-03-10. 
Airplanes  that  have  an  "R"  stamped  on 
both  the  left  and  right  MLG  wheel  axle/ 
piston  tube  assembly  end-piece  either 

(1)  have  a  design  configtiration  that  does 
not  meet  the  requirements  of  the  unsafe 
condition  specified  in  this  docimient;  or 

(2)  the  airplanes  already  have  both  the 
left  and  right  the  MLG  wheel  axle/ 
piston  tube  assembly  reworked. 
Accomplishment  of  the  proposed 
inspection  would  be  in  accordance  with 
EMBRAER  SB  No.  110-032-Qi68,  dated 
December  20,  1985.  Accomplishment  of 
the  proposed  rework  would  be  required 
in  accordance  with  EMBRAER  SB  No. 
110-032-0071,  Change  No.  01,  dated 
June  21. 1988. 

Cost  Impact 

The  FAA  estimates  that  50  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  22  workhours 
(inspection:  8  workhours:  rework:  14 
workhours)  per  airplane  to  accomplish 
the  proposed  AD,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
There  is  no  cost  for  parts  to  accomplish 
the  proposed  AD.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $66,000. 

The  initial  inspection  cost  of  the 
proposed  AD  is  the  same  as  that 
required  by  AD  87-03-10.  The 
difference  in  the  inspection  costs  of  the 
proposed  AD  and  AD  87-03-10  is  that 
the  proposed  AD  would  not  require  the 
repetitive  inspections  and  AD  87-03-10 
currently  requires  repetitively 
inspecting  every  1 ,000  landings.  The 
proposed  rework  eliminates  the 
repetitive  inspection  requirement,  and 
was  optional  in  AD  87-03-10. 

The  FAA  does  not  have  any  way  of 
determining  how  many  airplanes  have 
an  "R"  stamped  on  both  the  left  and 
right  MLG  wheel  axle/piston  tube 
support  jimction  area  end-piece  and 
have  these  areas  reworked,  and, 
therefore  already  have  the  proposed  AD 
action  accomplished.  The  affected 
airplanes  are  no  longer  in  production 
with  few  airplanes  being  operated  in  the 
United  States.  Since  AD  87-03-10 
provided  the  option  of  reworking  the 
area  on  both  the  left  and  right  MLG's  as 
terminating  action  for  the  repetitive 
inspections,  the  FAA  believes  that  most 
of  the  operators  will  have  accomplished 
the  rework  and  would  not  be  affected  by 
the  proposed  AD. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2j  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  (rf^Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autfaority:  49  USC  106(g),  40113.  44701. 

f  30113    [Amendwq 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
87-03-10.  Amendment  39-5524,  and 
adding  a  new  AD  to  read  as  follows: 

Empresa  Brasiieira  De  Aeroiuiutica  S^ 

Etocket  No.  96-CE-66-AD.  Supersedes 
AD  87-03-10,  Amendment  3»-5524. 

Applicability:  Models  EMB-llOPl  and 
EMB-1 10P2  airplanes,  all  serial  numbers, 
certificated  in  any  category,  that  do  not  have 
an  "R"  stamp)ed  on  both  the  left  and  right 
main  landing  gear  (MLG)  wheel  axle/piston 
tube  assembly  end-piece. 

Note  1:  Airplanes  that  have  an  "R" 
stamped  on  both  the  left  and  right  MLG 
wheel  axle/piston  tube  assenably  end-piece 
either  (1)  have  a  design  configuration  that 
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does  not  meet  the  requirements  of  the  unsafe 
condition  specified  in  this  document;  or  (2) 
already  have  both  the  left  and  right  MLG 
wheel  axle/piston  tube  support  junction  area 
reworked.  EMBRAER  Service  Bulletin  (SB) 
NallO-032-0071.  Change  No.  01,  dated  June 
21, 1988,  includes  procedures  for  this 
rework,  including  stamping  an  "R"  on  both 
the  left  and  right  MLG  wheel  axle/piston  tube 
assembly  end-piece. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AO.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effiact  of  the  modification,  alteration,  or 
repair  on  the  unsafis  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  100 
landings  after  the  effective  date  of  this  AD, 
unless  already  accomplished. 

Note  3:  If  Ihe  number  of  landings  is 
unknown,  hours  time-in-service  (TIS)  may  be 
used  by  multiplying  the  number  of  hours  TIS 
by  0.50.  If  hours  TIS  are  utilized  to  calculate 
the  number  of  landings,  this  would  make  the 
AD  efiiective  "within  the  next  200  hours  TIS 
after  the  effiective  date  of  this  AD." 

To  prevent  hilure  of  a  MLG  wheel  axle/ 
piston  tube  assembly  caused  by  fatigue 
cracking,  which  could  result  in  loss  of 
control  of  the  airplane  during  landing 
operations,  accomplish  the  following: 

(a)  Inspect,  using  either  eddy  current,  dye 
[>enetrant,  or  magnetic  particle  methods,  the 
fillet  area  in  both  the  left  and  right  MLG 
wheel  axle/piston  support  junction  area  for 
cracks  in  accordance  with  the  instructions 
contained  in  EMBRAER  SB  No.  110-032- 
0068.  dated  December  20,  1985.  Included  in 
this  SB  is  ERAM  SB  No.  32-22.  which 
includes  procedures  for  accomplishing  this 
inspection.  If  any  cracks  are  found,  prior  to 
further  flight,  replace  the  MLG  wheel  axle/ 
piston  tube  assembly  with  an  uncracked 
assembly. 

(b)  Visually  inspect  the  fillet  radius  in  both 
the  left  and  right  MLG  wheel  axle/piston  tube 
support  junction  area  to  determine  whether 
the  profile  requires  rework.  Accomplish  the 
inspection  in  accordance  tvith  the 
instructions  in  ERAM  SB  No.  32-25,  which 
is  part  of  EMBRAER  SB  No.  110-032-0071, 
Ounge  No.  01.  dated  June  21, 1988. 

(1)  If  the  profile  of  the  area  of  each  MLG 
is  like  the  one  presented  in  image  (A)  Figure 
1  of  ERAM  SB  No.  32-25,  which  is  part  of 
EMBRAER  SB  No.  110-032-0071,  Change 
No.  01.  dated  lune  21, 1988,  prior  to  further 
flight,  polish  the  junction  area  using  a  fine 
grit  abrasive  cloth  and  stamp  the  letter  "R" 
on  the  MLG  wheel  axle/piston  tube  assembly 
end-pipe. 

(2)  If  the  profile  of  the  area  of  each  MLG 
is  like  the  one  presented  in  image  (B)  Figure 
1  of  ERAM  SB  No.  32-25,  which  is  part  of 
EMBRAER  SB  No.  110-032-0071,  Change 


No.  01,  dated  June  21, 1988,  prior  to  further 
flight,  accomplish  the  following  in 
accordance  with  EMBRAER  SB  No.  110-032- 
0071,  Change  No.  01,  dated  June  21.  1988: 

(i)  Rework  each  MLG  wheel  axle/piston 
tube  support  junction  area; 

(ii)  Polish  each  junction  area  using  a  fine 
grit  abrasive  cloth;  and 

(iii)  Stamp  the  letter  "R"  on  each  MLG 
wheel  axle/piston  tube  assembly  end-pipe. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment^  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (AGO),  Campus  Building, 
1701  Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  AGO.  Alternative  methods  of 
compliance  approved  in  accordance  with  AD 
87-03-10  (superseded  by  this  action)  are  not 
considered  approved  as  alternative  methods 
of  compliance  with  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  EMBRAER,  Av. 
Brig  Faira  Lima  2170, 12227-901,  Sao  Jose 
dos  Campos-SP,  Brazil;  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

(f)  This  amendment  supersedes  AD  87-03- 
10,  Amendment  39-5524. 

Issued  in  Kansas  City,  Missouri,  on  March 
5, 1997. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
(FR  Doc.  97-6088  Filed  3-11-97;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  9fr-NM-1 1 5-nAO] 

RIN  2120-AA64 

Airworthiness  Directives;  Domier 
lyiodel  328-100  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  EXTT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  series 
airplanes.  This  proposal  would  require 


modification  of  the  cable  tension 
regulator  on  both  the  left  and  right 
elevators  by  instalhng  certain  parts  on 
the  lever  arm  of  the  regulator.  This 
proposal  is  prompted  by  a  report 
indicating  that  design  testing  and 
analysis  have  shown  applied  loads 
could  cause  the  regulator's  lever  arm  to 
break.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  regulator,  and  consequent 
reduced  controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
April  21, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
115-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  In 
the  proposed  rule  may  be  obtained  from 
Domier  Luftfahrt  GmbH,  P.O.  Box  1103. 
D-82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Und  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2796;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents,  specified  dbove,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  sj)ecifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wilhbe  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
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proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  vnshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-115-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain,  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-115-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bimdesamt  (LBA). 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  imsafe  condition  may  exist  on  certain 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  it  has  received  a 
report  from  the  manufacturer  Indicating 
that  the  cable  tension  regulators  on  both 
the  left  and  right  elevators  are 
susceptible  to  failure.  Design  testing  and 
analysis  have  shown  that,  due  to  the 
presence  of  Ughtening  holes  in  the 
tension  regulator,  the  lever  arm  of  the 
tension  regulator  can  break  when  design 
loads  are  applied  to  it.  Failure  of  the 
cable  tension  regulator,  if  not  corrected, 
could  lead  to  reduced  controllability  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Service  Bulletin 
SB-328-27-116,  dated  September  26, 
1995,  which  describes  procediues  for 
modification  of  the  cable  tension 
regulator  on  both  the  left  and  right 
elevators.  This  modification  entails  the 
installation  of  two  lateral  plates  on  the 
lever  arm  to  improve  its  load-carrying 
capability.  The  LBA  classified  this 
service  bulletin  as  mandatory  and 
issued  German  airworthiness  directive 
95-434.  dated  November  14. 1995.  in 
order  to  assuire  the  continued 
airworthiness  of  these  airplanes  in 
Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufactuired 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21 .29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 


has  examined  the  findings  of  the  LBA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  cable  tension 
regulator  on  both  the  left  and  right 
elevators.  This  modification  would 
entail  the  installation  of  two  lateral 
plates  on  the  lever  arm  of  the  regulator, 
and  is  intended  to  improve  the  load- 
carrying  capability  of  the  arm.  The 
action  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact 

The  FAA  estimates  that  27  Domier 
Model  328-100  series  airplanes  of  U^. 
registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  £Uid  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  be  provided  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,240,  or  $120  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  imphcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FH  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


econranic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuthoritT:  49  U.S.C  106(g).  40113.  44701. 

39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Doniier:  Docket  96-NM-115-AD. 

Applicability:  Model  328-100  series 
airplanes  having  serial  number  3005  to  3045 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. ' 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  cable  tension 
regulator  on  both  the  left  and  right  elevators, 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  cable  tension  regulator 
on  both  the  left  and  right  elevators  l>y 
installing  two  lateral  plates  on  the  lever  arm, 
in  accordance  with  Domier  Service  Bulletin 
SB-328-27-116,  dated  September  26.  1995. 

(b)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compUance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  by  the  Manager, 
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Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the 
Manager,  Standardization  Branch, 
ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplishad. 

Issued  in  Renton,  Washington,  on  March  5, 
1997. 

Durell  M.  Pederwm, 
Acting  Manager, 
Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[PR  Doc.  97-6087  Filed  3-11-97;  8:45  am) 
MLUMG  COW  4eiO-19-U 


14  CFR  Part  39 

[Docket  No.  95-MM-216-nAD] 
RIN2120-AA64 

Airworthiness  Directives;  Airtxis  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking:  reopening  of 
comment  period. 

summary;  This  document  revises  an 
earher  proposed  airworthiness  directive 
(AD),  which  would  have  superseded  an 
existing  AD  that  is  apphcable  to  certain 
Airbus  Model  A320  series  airplanes. 
The  existing  AD  currently  requires 
inspections  to  detect  cracking  of  certain 
floor  beams  and  side  box-beams,  and 
repair  of  cracks.  It  also  requires 
modification  of  the  pressure  floor.  The 
previously  proposed  action  would  have 
added  a  requirement  to  install  a  new, 
improved  modification  for  the  pressure 
floor.  This  action  revises  the  previously 
proposed  rule  by  adding  a  one-time 
inspection  to  verify  proper  clearance 
between  the  fasteners  of  the 
reinforcement  bracket  and  the  bellcrank 
of  the  free-fall  extension  system  of  the 
main  landing  gear  (MLG)  and  its 
associated  tie  rod  attachment  nut.  It  also 
would  require  that  a  different  new, 
improved  modification  be  installed.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  reduced 
structural  integrity  of  the  fuselage. 


restricted  operation  of  the  MLG  free-fall 
system  and,  consequently,  reduced 
abihty  to  use  the  MLG  during  an 
emergency. 

DATES:  Comments  must  be  received  by 
March  31, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
216-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-216-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-216-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  apphcable  to  certain 
Airbus  Model  A320  series  airplanes, 
was  published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  April  15, 1996  (61  FR 
16414).  That  NPRM  would  have 
superseded  AD  93-14-04,  amendment 
39-6628  (58  FR  39440.  July  23, 1993), 
to  continue  to  require  a  one-time  eddy 
current  and  detailed  visual  inspections 
to  detect  cracks  of  various  areas  around 
the  fastener  Axjit  holes  of  the  pressure 
floor.  That  NPRM  also  would  have 
added  a  requirement  to  install  a  new, 
improved  modification  requirement  for 
the  pressure  floor  at  section  15  of  the 
fuselage.  That  NPRM  was  prompted  by 
the  results  of  a  full-scale  fatigue  test, 
which  indicated  that  fatigue  cracking 
can  occur  in  those  areas.  Such  fatigue 
cracking,  if  not  detected  and  corrected 
in  a  timely  manner,  could  result  in 
reduced  structtiral  integrity  of  the 
fuselage. 

Actions  Since  Issuance  of  Originally 
Proposed  NPRM 

Since  the  issuance  of  that  NPRM,  the 
Direction  Gmnale  de  TAviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  additional  unsafe  condition  may 
exist  on  Airbus  Model  A320  series 
airplanes  that  were  modified  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1023,  Revision  3,  dated  March 
18, 1994.  That  modification  was 
considered  to  be  terminating  action  for 
the  repetitive  inspection  requirements 
of  AD  93-14-04.  The  DGAC  advises 
that,  following  accompUshment  of  the 
subject  modification,  it  received  reports 
indicating  that  interference  could  occur 
between  the  fosteners  of  the 
reinforcement  bracket  and  the  bellcrank 
of  the  free-fall  extension  system  of  the 
main  landing  gear  (MLG)  and  its 
associated  tie  rod  attachment  nut.  This 
condition,  if  not  corrected,  could  restrict 
operation  of  the  &«e-fall  system  of  the 
MLG  and,  consequently,  result  in 
reduced  abiUty  to  use  the  MLG  during 
an  emergency. 
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Description  of  Revised  Service 
Information 

Airbus  has  issued  Revision  7  of 
Service  Bulletin  A320-53-1023,  dated 
November  3, 1995,  which  describes 
procediu-es  for  installation  of  a  new, 
improved  modification  of  the  pressiuB 
floor  at  section  15  of  the  fuselage.  This 
revision  differs  from  Revision  3  of  the 
service  bulletin  in  the  following  two 
aspects: 

1.  It  includes  updated  installation 
procedures  for  the  fasteners  located 
adjacent  to  the  bell  crank  lever  of  the 
free-fall  extension  system  of  the  MLG; 
and 

2.  It  includes  additional  procedures 
for  reworking  the  attachment  bracket 
located  above  the  pressure  diaphragm. 

AccompUshment  of  this  modification 
would  eliminate  the  need  for  the  one- 
time eddy  current  yid  detailed  visual 
inspections.  Installation  of  the  new, 
improved  modification  will  positively 
address  the  unsafe  condition  identified 
as  reduced  structural  integrity  of  the 
fuselage,  and  restricted  operation  of  the 
MLG  free  fall  system. 

Airbus  also  has  issued  All  Operators 
Telex  (AOT)  53-08,  Revision  01,  dated 
January  15,  1996,  which  concerns  only 
certain  airplanes.  The  service  bulletin 
describes  procedures  for  performing  a 
one-time  inspection  to  verify  proper 
clearance  between  the  fasteners  of  the 
reinforcement  bracket  and  the  bellcrank 
of  the  free-fall  extension  system  of  the 
MLG  and  its  associated  tie  rod 
attachment  nut.  The  AOT  also  describes 
procediu^s  for  reinstalUng  the 
reinforcement  bracket  fasteners,  or, 
under  certain  conditions,  reworking  the 
bellcrank  lever  and  fasteners,  if 
necessary. 

The  DGAC  classified  the  Airbus 
service  bulletin  and  AOT  as  mandatory 
and  issued  French  airworthiness 
directive  96-053-077(B),  dated  March 
13,  1996,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

Explanation  of  Changes  Made  to 
Proposal 

Based  on  this  new  information,  the 
FAA  has  determined  that  the  previously 
issued  proposal  must  be  revised  in  order 
to  adequately  address  the  imsafe 
condition  presented  by  interference 
problems  associated  with 
accomplishment  of  the  procedures 
contained  in  Airbus  Service  Bulletin 
A320-53-1023,  up  to  and  including 
Revision  6,  dated  September  4, 1995. 

Accordingly,  the  FAA  has  added  a 
new  paragraph  (c)  to  this  supplemental 
NPRM,  which  would  require  the 
accompUshment  of  the  procedures 


specified  in  Airbus  AOT  53-08. 
Revision  01,  dated  January  15, 1996, 
described  previously.  In  addition, 
paragraph  (c)  of  the  supplemental 
NPRM  also  would  include  a 
requirement  to  accompUsh  the 
modification  specified  in  Revision  7  of 
Airbus  Service  Bulletin  A320-53-1023, 
described  previously. 

The  FAA  also  has  revised  paragraph 
(c)  of  the  originally-proposed  NPRM 
[designated  as  paragraph  (d)  in  this 
supplemental  NPRM]  to  reference 
Revision  7  of  Airbus  Service  Bulletin 
A320-53-1023  as  the  appropriate 
source  of  service  information  for 
modification  of  the  pressure  floor. 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportimify  for  public 
comment. 

Cost  Impact 

There  are  approximately  24  Airbus 
Model  A320  series  airplanes  of  U.S. 
registry  that  would  be  affected  by  this 
proposed  AD. 

Trie  inspections  that  are  currently 
required  by  AD  93-14-04  take 
approximately  37  work  hoiu«  per 
airplane  t(ftccompUsh.  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  inspections  on  U.S. 
operators  is  estimated  to  be  $53,280,  or 
$2,220  per  airplane. 

The  new  inspection  that  is  proposed 
by  this  AD  action  would  take 
approximately  1 1  work  hoiirs  per 
airplane  to  accompUsh,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
new  inspection  on  U.S.  operators  is 
estimated  to  be  $15,840,  or  $660  j)er 
airplane. 

The  new  modification  that  is 
proposed  by  this  AD  action  would  take 
approximately  142  work  hours  per 
airplane  to  accompUsh,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  on  U.S.  operators  is 
estimated  to  be  $204,480,  or  $8,520  per 
ai^lane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accompUshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  woidd 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federaUsm  impUcations  to  warrant  the 
preparation  of  a  FederaUsm  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Snbiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUows: 

Andiority:  49  U.S.C  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8628  (58  FR 
39440,  July  23,  1993),  and  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  foUows: 

Airbus  Industrie:  Docket  95-NM-216-AD. 
Supersedes  AD  93-14—04,  amendment 
39-8628. 

Applicability:  Model  A320  series  airplanes, 
manufacturer's  serial  numbers  002  through 
008  inclusive.  010  through  078  inclusive,  and 
080  through  107  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
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owner/operator  must  request  approval  for  an 
alternative  method  of  ccmpliance  in 
accordance  with  paragraph  (0  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
.on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  fuselage,  restricted  operation  of  the  main 
landing  gear  (MLG)  free-fall  system,  and, 
consequently,  reduced  ability  to  use  the  MLG 
during  an  emergency,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  12,000  total 
landings,  or  within  6  months  after  August  23, 
19«3  (the  effective  date  of  AD  93-14-04, 
amendment  39-6628),  whichever  occurs 
later,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A32O-53-1024,  dated  September  23, 
1992.  or  Revision  1,  dated  March  31, 1994. 
As  of  the  effective  date  of  this  new  AD,  only 
Revision  1  of  this  service  bulletin  shall  be 
used. 

(1)  Conduct  an  eddy  current  inspection  to 
detect  cracking  around  the  fastener/bolt  holes 
at  the  top  horizontal  flange  of  the  floor  beams 
and  side  box-beams,  at  the  two  sides  of  the 
pressure  floor,  and  at  the  vertical  integral 
stifiisner  of  the  side  box-beams;  and 

(2)  Conduct  a  detailed  visual  inspection  to 
detect  cracking  around  the  fastener/bolt  holes 
at  the  fillet  radius  and  riveted  area  of  the  top 
outboard  flange  of  the  side  box-beam,  and  at 
the  flange-comer  radius  of  the  slanted 
inboard  flange  of  the  side  box-beam  and 
fittings. 

(b)  If  any  crack  is  detected  during  the 
inspections  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  repair  the  crack  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 

(c)  For  airplanes  on  which  the  modification 
specified  in  Airbus  Service  Bulletin  A320- 
53-1023,  dated  September  23.  1992,  as 
amended  by  Service  Bulletin  Change  Notice 
OA.  dated  January  20.  1993;  Revision  1,  dated 
March  23,  1993;  Revision  2.  dated  October 
22, 1993;  Revision  3,  dated  March  18.  1994; 
Revision  4,  dated  September  30, 1994; 
Revision  5.  dated  February  28, 1995;  or 
Revision  6,  dated  September  4, 1995;  has 
been  accomplished:  Accomplish  ptaragraphs 
(cKD  and  (c)(2)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  1 ,000 
landings  after  the  effective  date  of  this  AD. 
perform  a  one-time  insjjection  to  verify 
proper  clearance  between  the  fasteners  of  the 
reinforcement  bracket  and  the  bellcrank  of 
the  free-fall  extension  system  of  the  MLG  and 
its  associated  tie  rod  attachment  nut.  in 
accordance  with  Airbus  All  Operators  Telex 
(ACT)  53-08,  Revision  01,  dated  January  15. 
1996. 

(i)  If  the  minimum  clearance  is  greater  than 
3  mm  (0.118  inch)  and  no  evidence  of 
interference  is  detected,  within  60  months 
following  accomplishment  of  the  inspection 
required  by  paragraph  (c)(1)  of  this  AD, 
reinstall  the  reinforcement  bracket  fasteners 


in  accordance  with  Airbus  Service  Bulletin 
A320-53-1023,  Revision  7,  dated  November 
3. 1995. 

(ii)  If  the  minimum  clearance  is  3  mm 
(0.118  inch)  or  less,  and  no  evidence  of 
interference  is  defected,  within  18  months 
following  accomplishment  of  the  inspection 
required  by  paragraph  (c)(1)  of  this  AD, 
reinstall  the  reinforcement  bracket  fasteners 
in  accordance  with  Airbus  Service  Bulletin 
A32O-53-1023,  Revision  7,  dated  November 
3. 1995. 

(iii)  If  any  interference  is  detected,  prior  to 
further  flight,  accomplish  either  paragraph 
(c)(l)(iii)(A)  or  (c)(l)(iii)(B)  of  this  AD. 

(A)  Reinstall  the  reinforcement  bracket 
fasteners  in  accordance  with  Airbus  Service 
Bulletin  A320-53-1023,  Revision  7,  dated 
November  3, 1995;  or 

(B)  Rework  the  bellcrank  lever  and 
fasteners  in  accordance  with  Airbus  AOT  53- 
08.  Revision  01,  dated  January  15, 1996. 
Within  60  months  following  accomplishment 
of  the  rework,  reinstall  the  reinforcement 
bracket  fasteners  in  accordance  with  Airbus 
Service  Bulletin  A32O-53-1023,  Revision  7, 
dated  November  3,  1995. 

(2)  Prior  to  the  accumulation  of  24,000 
total  landings,  or  6  months  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
modify  the  pressure  floor  at  section  15  of  the 
fuselage  in  accordance  with  Airbus  Service 
Bulletin  A320-53-1023,  Revision  7,  dated 
November  3, 1995.  Accomplishment  of  the 
modification  terminates  the  requirements  of 
this  AD. 

(d)  For  airplanes  on  which  the 
modification  specified  in  Airbus  Service 
Bulletin  A320-53-1023,  dated  September  23, 
1992,  as  amended  by  Service  Bulletin  Change 
Notice  OA,  dated  January  20, 1993;  Revision 
1,  dated  March  23, 1993r  Revision  2,  dated 
October  22. 1993;  Revision  3.  dated  March 
18, 1994;  Revision  4,  dated  September  30, 
1994;  Revision  5,  dated  February  28, 1995;  or 
Revision  6,  dated  September  4, 1995;  has  not 
been  accomplished:  Prior  to  the 
accumulation  of  18,000  total  landings,  or 
within  6  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  modify  the 
pressure  floor  at  section  15  of  the  fuselage  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1023,  Revision  7,  dated  November 
3. 1995.  Accomplishment  of  the  modification 
terminates  the  requirements  of  this  AD. 

(e)  Accomplishment  of  the  modification  of 
the  pressure  floor  at  section  15  of  the  fuselage 
in  accordance  with  Airbus  Service  Bulletin 
A320-53-1023,  Revision  7,  dated  November 
3, 1995,  constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 


(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March  5. 
1997. 

Dairell  M.  Pedravon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-6085  Filed  3-11-97;  8:45  am) 
BILUNO  CODE  4»10-1»-iJ 


14  CFR  Part  39 

[Docket  No.  96-NM-219-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Domler      ^ 
Model  328-100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  series 
airplanes.  This  proposal  would  require 
modifying  the  main  landing  gear  (MLG) 
bay  areas  by  installing  additional  slush 
protection  covers  in  those  areas.  This 
proposal  is  prompted  by  the 
identification  of  a  problem  diuing  fUght 
test  analysis,  which  indicated  that  slush 
can  accumulate  in  the  MLG  bay  areas. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  the 
accumulation  of  slush  in  the  MLG  bay 
areas,  which  could  freeze  and  interfere 
with  the  landing  gear  or  render  it 
inoperative. 

DATES:  Comments  must  be  received  by 
April  21.  1997. 

ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 
219-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Domier  Luftfahrt  GmbH,  P.O.  Box  1103. 
D-82230  Wessling.  Germany.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  Aerospace  Engineer, 


Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2796;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

hiterested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  he  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-219-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  {>erson  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Jlules  Docket  No. 
96-NM-219-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Luflfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  flight  test  analysis 
has  revealed  that  slush  can  accumulate 
in  the  main  landing  gear  CMLG)  bay 
areas  when  the  airplane  operates  on 
taxiways  and  nmways  with  more  than 
5  mm  (0.2  inches)  of  slush.  If  this 
occiu^.  the  slush  could  freeze  and 
interfere  with  the  extension  or  retraction 
of  the  landing  gear  and  cause  it  to 
become  inoperative. 


Explanation  of  Relevant  Service 
Information 

E)omier  has  issued  Service  Bulletin 
SB-32&-30-132,  dated  October  11, 
1995,  which  describes  procedures  for 
modifying  the  left  and  right  MLG  bay 
areas  by  installing  additional  slush 
protection  covers  in  the  MLG  bay  areas. 
This  modification  to  the  MLG  bay  areas 
will  preclude  the  acctunulation  of  slush 
in  those  areas,  and  will  allow  the 
airplane  to  operate  in  slush  conditions 
up  to  15  mm  (0.6  inch). 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
(German  airworthiness  directive  95-412, 
dated  November  2, 1995,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tjrpe  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modifying  the  left  and  right  MLG  bay 
areas  by  installing  additional  slush 
protection  covers  in  those  areas.  The 
actions  would  be  required  to  be 
accompUshed  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact 

The  FAA  estimates  that  40  Domier 
Model  328-100  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accompUsh  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  cost  of 
required  parts  would  be  negUgible. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $19,200.  or  $480  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accompUshed  any  of 


the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomphsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

RegolatcHy  Impact  - 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federaUsm  impUcations  to  warrant  the 
preparation  of  a  FederaUsm  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034,  Febmary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Sobiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUows: 

Authority:  49  U.S.C  106(g).  40113.  44701. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  foUowing  new  airworthiness 
directive: 

Doniier:  Docket  96-NM-219-AD. 

Applicability:  Domier  Model  328-100 
series  airplanes,  serial  numbers  3005 
through  3063  inclusive,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  moidified,  altered,  or  repaired  in 


11392  Federal  Register  /  Vol.  62,  No.  48  /  Wednesday.  March  12,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  48  /  Wednesday,  March  12,  1997  /  Proposed  Rules  11393 


the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Gimpliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  accumulation  of  slush  in 
the  main  landing  gear  (MLG)  bay  areas  that 
could  freeze  and  interfere  with  the  landing 
gear  and  result  in  it  becoming  inoperative, 
accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD.  modify  the  MLG  bay  areas  by 
installing  additional  slush  protection  covers 
in  those  areas  in  accordance  with  Domier 

Service  Bulletin  SB-32&-30-132,  dated 
October  11,  1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  March  5. 
1997. 
Durell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-6084  Filed  3-11-97:  8:45  am) 
MUMO  COOe  4t10-13-U 


14  CFR  Part  39 

[Docket  No.  96-NM-177-A0] 

RIN  2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  340B  and  IModei  SAAB  2000 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  pro[>osed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 


directive  (AD)  that  is  appHcable  to 
certain  Saab  Model  SAAB  340B  and 
Model  SAAB  2000  series  airplanes.  This 
proposal  would  require  a  one-time 
inspection  to  determine  if  certain 
switches  are  installed  on  the  fire  handle 
panel  of  the  fire  handle  assembly;  and 
replacement  of  the  fire  handle  panel 
with  a  new  fire  handle  panel,  if 
necessary.  This  proposal  is  prompted  by 
a  report  indicating  that,  during 
manufacture,  a  batch  of  defective 
switches  were  installed  on  certain  fire 
handle  panels  on  these  airplanes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  the  proper 
switches  are  installed  in  the  fire  handle 
assembly.  A  defective  switch  in  the  fire 
handle  assembly  could  prematurely  fail 
and,  consequently,  prevent  the  proper 
operation  of  the  engine  fire  protection 
system  in  the  event  of  a  fire. 
DATES:  Comments  must  be  received  by 
April  21, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
177-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  i^:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support.  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  fight 
of  the  comments  received. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commentere  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-177-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-177-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
recently  notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  340B  and  Model  SAAB 
2000  series  airplanes.  The  LFV  advises 
it  has  received  a  report  indicating  that, 
during  manufacture,  a  batch  of  defective 
switches  was  installed  in  the  fire  handle 
assembhes  on  Model  SAAB  340  series 
airplanes  and  Model  SAAB  2000  series 
airplanes.  A  defective  switch  in  the  fire 
handle  assembly  could  prematurely  fail 
and,  consequently,  prevent  the  proper 
operation  of  the  engine  fire  protection 
system  in  the  event  of  a  fire. 

Explanation  of  Relevant  Service 
Information 

Saab  has  issued  Service  Bulletin  340- 
26-016.  dated  November  9. 1995  (for 
Model  SAAB  340  series  airplanes),  and 
Service  Bulletin  SAAB  2000-26-006, 
dated  November  9. 1995  (for  Model 
SAAB  2000  series  airplanes).  These 
service  bulletins  describe  procedures  for 
performing  a  one-time  inspection  to 
determine  the  color  of  the  switches 
installed  on  the  fire  handle  panel  of  the 
fire  handle  assembly.  For  cases  where  a 
blue  switch  Is  installed,  the  service 
bulletin  also  describes  procedures  for 
performing  a  one-time  inspection  to 
determine  the  serial  nimiber  of  the  fire 
handle  assembly;  and  replacement  of 
the  fire  handle  i>anel  widi  a  new  fire 
handle  panel,  if  necessary.  The  LFV 
classified  these  service  bulletins  as    ' 


mandatory  and  issued  Swedish 
airworthiness  directive  (SAD)  No.  1- 
080,  dated  November  10,  1995,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Sweden. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is4ikely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  inspection  to  determine  the 
color  of  the  switches  installed  on  the 
fire  handle  panel  of  the  fire  handle 
assembly.  If  a  blue  switch  is  installed, 
the  proposed  AD  would  require  a  one- 
time inspection  to  verify  the  serial 
number  of  the  fire  handle  assembly,  and 
replacement  of  the  fire  handle  panel 
with  a  new  fire  handle  panel,  if 
necessary.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  appUcable  service 
bulletin  described  previously. 

Cost  Impact 

The  FAA  estimates  that  21  Saab- 
Model  SAAB  340B  series  airplanes  of 
U.S.  registry  woidd  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hoiu  per  airplane 
to  accomphsh  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,260,  or 
$60  per  airplane. 

The  FAA  also  estimates  that  3  Saab 
Model  SAAB  2000  series  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hour  per  airplane 
to  accomphsh  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $540,  or 
$180  per  airplane. 


The  cost  impact  figures  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomphsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  imphcations  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
tmder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Pohdes  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rides  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PAFTT  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10e(g},  40113,  44701. 


§39.13    [Ar 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  Aircraft  AB:  Docket  96-NM-177-AD. 

Applicability:  Model  SAAB  340B  series 
airplanes,  having  serial  numbers  354  through 
374  inclusive;  and  Model  SAAB  2000  series 
airplanes,  having  serial  numbers  004  through 
025  inclusive;  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  a{>plicabi!ity 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  rejjaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  proper  switches  are  iTT«fflll<Kl 
on  the  fire  handle  panel  of  the  fire  handle 
assembly^  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  inspection  to 
determine  the  color  of  the  switches  installed 
on  the  fire  handle  panel  of  the  fire  handle 
assembly,  in  accordance  with  SAAB  Service 
Bulletin  340-26-016,  dated  November  9, 
1995  (for  Model  SAAB  340  series  airplanes), 
or  SAAB  Service  Bulletin  2000-26-006, 
dated  November  9. 1995  (for  ModeJ  SAAB 
2000  series  airplanes);  as  applicable. 

(1)  If  all  of  the  switches  are  green  on  the 
fire  handle  assembly,  no  fiirther  action  is 
required  by  this  AD. 

(2)  If  any  blue  switch  is  installed,  prior  to 
further  flight,  jjerform  a  one-time  inspection 
to  determine  the  serial  number  of  the  fire 
handle  assembly,  in  accordance  with  the 
applicable  service  bulletin. 

(i)  If  no  fire  handle  assembly  has  a  serial 
number  listed  in  the  service  bulletin,  no 
further  action  is  required  by  this  AD. 

(ii)  If  any  fire  handle  assembly  has  a  serial 
number  listed  in  the  service  bulletin,  prior  to 
further  flight,  replace  the  fire  handle  panel 
with  a  new  fire  handle  panel,  in  accordance 
with  the  applicable  service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD,  no 
[wrson  shall  install  a  fire  handle  assembly, 
having  any  serial  number  identified  in 
paragraph  B.(3](g)  of  the  Accomplishment 
Instructions  of  SAAB  Service  Bulletin  340- 
26-016,  dated  November  9, 1995;  on  any 
airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
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a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  March  5. 
1997! 

DutbU  M.  Pederaon. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  97-6083  Filed  3-11-97;  8:45  am) 

BIUMG  COOC  4t1»-19-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 


26  CFR  Part  1 
[REG-209e24-0e] 
RIN  1545-AU24 

Definition  of  Limited  Partner  for  Self- 
Emptoyment  Tax  Purposes;  Hearing 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Proposed  rule;  change  of 

location  of  public  hearing. 

SUMMARY:  This  document  changes  the 
location  of  the  pubUc  hearing  on 
proposed  regulations  relating  to  the  self- 
employment  income  tax  imposed  under 
section  1402  of  the  Internal  Revenue 
Code  of  1986. 

DATES:  The  pubUc  hearing  is  being  held 
on  Wednesday,  May  21,  1997,  beginning 
at  10:00  a.m.  Requests  to  speak  and 
outlines  of  oral  comments  must  be 
received  by  April  30,  1997. 
ADDRESSES:  The  pubUc  hearing 
originally  scheduled  in  the  IRS 
Auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW, 
Washington,  OC  is  changed  to  room 
5716,  Internal  Revenue  Building.  1111 
Constitution  Avenue  NW,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vasquez  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate).  (202)  622-7180  (not  a  toll- 
free  number). 

SUPPI^MENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
pubUc  hearing  appearing  in  the  Federal 
Register  on  Monday,  January  13, 1997 
(62  PR  1702)  announced  that  a  pubhc 
hearing  on  proposed  regulations  relating 
to  the  self-employment  income  tax 
imposed  under  section  1402  of  the 
Internal  Revenue  Code  of  1986  would  be 
held  on  Wednesday,  May  21, 1997, 
beginning  at  10:00  a.m.  in  the  IRS 
Auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW, 
Washington,  DC  &nd  that  requests  to 
speak  and  outlines  of  oral  comments 
should  be  received  by  Wednesday,  April 
30. 1997. 


The  location  of  the  pubic  hearing  has 
changed.  The  hearing  is  scheduled  for 
Wednesday,  May  21, 1997,  beginning  at 
10:00  a.m.  in  room  5716,  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW,  Washington,  DC.  We  must 
receive  the  requests  to  speak  and 
outlines  of  oral  conunents  by 
Wednesday,  April  30, 1997.  Because  of 
controlled  access  restrictions,  attenders 
are  not  admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

The  Service  will  prepare  an  agenda 
shpwing  the  scheduling  of  the  speakers 
after  the  outlines  are  received  from  the 
persons  testifying  and  make  copies 
available  free  of  charge  at  the  hearing. 
Cynthia  E.  Grigriiy, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

(FR  Doc.  97-6069  Filed  3-11-97;  8:45  am) 
BNJJNQCOOC  4a30-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PL13S-1b;  FRL-6600-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  lilinois 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
UUnois"  May  5,  1995,  May  26, 1995,  and 
May  31, 1995,  submittal  of 
miscellaneous  amendments  to  Illinois" 
Volatile  Organic  Material  (VOM) 
Reasonably  Available  Control 
Technology  (RACT)  rules  as  requested 
revisions  to  Illinois'  State 
Implementation  Plan  (SIP)  for  ozone. 
VOM,  as  defined  by  the  State  of  Illinois, 
is  identical  to  "volatile  organic 
compounds"  (VOC),  as  defined  by  EPA. 
These  amendments  make  certain 
clarifications  to  the  States  VOM  RACT 
rules,  and  includes  an  exemption  of 
certain  polyethylene  foam  packaging 
operations  from  these  rules.  In  the  final 
rules  section  of  this  Federal  Register, 
the  EPA  is  approving  this  action  as  a 
direct  final  rule  without  prior  proposal 
because  EPA  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
that  direct  final  rule,  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  rule.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 


withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  Any  parties  interested  in 
commenting  on  this  dociunent  should 
do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  April  11, 
1997. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  ].  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR18-J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (AR1&-J),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-6082. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  November  27, 1996. 
Valdas  V.  Adamkiu, 
Regional  Administrator. 
IFR  Doc.  97-«075  Filed  3-ll-«7;  8:45  am] 
BILUNO  COOC  66M-60-P 


40  CFR  Part  52 

[DE0Z7-1004b,  DE020-1004b;  FRL-5679-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Delaware:  Open  Burning  and  Non-CTQ 
RACT  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
State  Implementation  Plan  (SW) 
revisions  submitted  by  the  State  of 
Delaware.  These  revisions  consist  of  two 
control  measures  to  reduce  volatile 
organic  compound  (VOC)  emissions.  In 
the  final  rules  section  of  this  Federal 
Regjister,  EPA  is  approving  the  State's 
SIP  revisions  as  a  direct  final  rule 
v«rithout  prior  proposal  because  the 
Agency  views  them  as  noncontroversial 


SIP  revisions  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  April  11, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
David  L  Arnold,  Chief.  Ozone/CO  & 
Mobile  Sources  Section,  Mailcode 
3AT21,  Environmental  Protection 
Agency,  Region  ID,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  pubhc 
inspection  during  normal  business 
hours  at  the  EPA  office  listed  above;  and 
the  Delaware  Department  of  Natural 
Resources  &  Environmental  Control,  89 
Kings  Highway,  P.O.  Box  1401,  Dover, 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto,  (215)  566-2182,  at  the  EPA 
Region  III  address  above. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  January  10, 1997. 
W.T.  Wisniewaki. 

Acting  Regional  Administrator.  Region  M. 
(FR  Doc.  97-6074  Filed  3-11-97;  8:45  am) 
MLLMQOOOEI 


40  CFR  Part  52 

[VA06»-6016b  and  VA06O-«016b:  FRL- 
5098-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Standards  for  Volatile  Organic 
Compound  (VOC)  Emissions 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  two 
State  Implementation  Plan  (SD*) 
revisions  submitted  by  the 
Commonwealth  of  Virginia  for  the 
purpose  of  estabUshing  amendments  to 
Virginia's  controls  on  sources  of  volatile 
organic  compound  (VOC)  emissions  in 
the  Northern  Virginia  portion  of  the 
Metropolitan  Washington  D.C.  serious 
ozone  nonattainment  area  and  the 
Richmond  moderate  ozone 
nonattainment  area.  These  revisions 
were  submitted  to  impose  additional 
control  measures  on  sources  of  VOCs  to 
provide  emissions  reductions  creditable 
toward  the  15%  Rate  of  Progress  (ROP) 
Plan  in  the  Northern  Virginia  portion  of 
the  MetropoUtan  Washington  D.C. 
nonattainment  area;  and  to  impose 
additional  control  measures  in  the 
Richmond  nonattainment  area  to  reduce 
VOC  emissions.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  Commonwealth's  SIP 
revisions  via  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  these  as  noncontroversial  SIP 
revisions  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule  and  the  technical  support 
document.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  nde 
will  be  withdrawn  and  all  pubhc 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  April  11, 1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  David  L. 
Arnold,  Chief,  Ozone/CO  and  Mobile 
Sources  Section,  Mailcode  3AT21,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  pubhc 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107  and  the  Virginia  Department  of 
Environmental  Quahty,  629  East  Main 
Street,  Richmond,  Virginia,  23219. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gaffiaey,  (215)  566-2092. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 


in  the  Rules  and  R^ulations  Section  of 
this  Federal  Rj^ieter. 

AutiMtrity:  42  U.S.C  7401-7671q! 

Dated:  February  25. 1997. 
Williaa  T.  Wintewdd. 
Acting  Regional  Administrator,  Region  ID. 
(FR  Doc  97-6081  Filed  3-11-07;  8:45  am] 
BnjJNQC0M( 


40CFRPaft52 

[VA  045-6018;  FRL-6e90-q 

Approval  ar>d  Promulgation  of  Air 
Quality  knplemantation  Plans;  Virginia; 
15  Percent  Rata  of  Progress  Plan  for 
ttM  Metropolitan  Washington,  DC  Area 

AGENCY:  Environmental  Protection 

Agency  (EPA).    ^ 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  conditional 
interim  approval  of  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Virginia  for  the  Northern  Virginia 
portion  of  the  MetropoUtan  Washington, 
E>C  serious  ozone  nonattainment  area  to 
meet  the  15  percent  rate-of-progress 
(ROP)  requirements  (also  Imown  as  the 
15%  plan)  of  the  Clean  Air  Act.  EPA  is 
proposing  a  conditional  interim 
approval,  because  the  15%  plan, 
submitted  by  the  Commonwealth  of 
Virginia,  will  result  in  significant 
emission  reductions  from  the  1990 
baseline  emissions  of  volatile  organic 
compounds  (VOCs)  which  contribute  to 
the  formation  of  ground  level  ozone 
and.  thus,  will  improve  air  quahty. 
However,  the  plan  as  submitted  requires 
additional  documentation  to 
demonstrate  affirmatively  that  the  15% 
emission  reduction  target  has  been 
achieved.  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act 
DATES:  Conunents  on  this  proposed 
action  must  be  postmarked  by  April  11. 
1997. 

ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold.  Chief. 
Ozone/Carbon  Monoxide^  and  Mobile 
Sources  Section,  Mailcode  3AT21,  U.S. 
Environmental  Protection  Agency — 
Region  m,  841  Chestnut  Building. 
Philadelphia.  Pennsylvania.  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  pubUc 
inspection  during  normal  business 
hours  at  the  Air.  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  ID,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Persons  interested  in  examining 
these  dociunents  should  sc^edide  an 
appointment  with  the  contact  person 
(Usted  below)  at  least  24  hours  before 
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the  visiting  day.  Copies  of  the 
documents  relevant  to  this  action  are 
also  available  at  the  Virginia 
Department  of  Environmental  Quality, 
629  East  Main  Street,  Richmond. 
Virginia  23219. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gaffaey,  Ozone/Carbon 
Monoxide  and  Mobile  Sources  Section 
(3AT21),  USEP A— Region  IE,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  or  by  telephone  at: 
(215)566-2092.  Questions  may  also  be 
addressed  via  e-mail,  at  the  following 
address: 

Gaffiiey.Kristeen@epamaiI.epa.gov 
(Please  note  that  only  written  comments 
can  be  accepted  for  inclusion  in  the 
docket.) 

SUPPLEMENTARY  INFOMMATION: 

I.  Background 

Section  182(b)(1)  of  the  Clean  Air  Act, 
as  amended  in  1990  (the  Act),  requires 
ozone  nonattainment  areas  classified  as 
moderate  or  above  to  develop  plans  to 
reduce  VCXD  emissions  by  15%  from 
1990  baseline  levels  in  the  area  while 
accounting  for  growth  from  1990  to 
1996.  VOCs  emitted  during  the 
simunertime  months  contribute  to  the 
formation  of  groimd  level  ozone. 

The  Metropohtan  Washington.  DC 
area  is  classified  as  a  serious  ozone 
nonattainment  area  and  is  subject  to  the 
15%  plan  requirement.  The 
Metropohtan  Washington,  DC  ozone 
nonattainment  area  consists  of  the  entire 
District  of  Columbia  ("the  District"), 
five  coiuities  in  the  Northern  Virginia 
area  and  five  counties  in  Maryland.  The 
Northern  Virginia  portion  of  die 
nonattainment  area  consists  of  the 
counties  of  Arlington,  Fairfax,  Loudoun, 
Prince  William  and  Stafford,  and  the 
cities  of  Alexandria,  Falls  Church, 
Manassas,  Manassas  Park  and  Fairfax. 
These  areas  ^re  subject  to  Virginia's 
15%  plan. 

The  Act  sets  limitations  on  the 
creditabiUty  of  certain  control  measures 
towards  reasonable  further  progress. 
Specifically,  states  cannot  take  credit  for 
reductions  achieved  by  Federal  Motor 
Vehicle  Control  Program  (FMVCP) 
measures  (e.g.  new  car  emissions 
standards)  promulgated  prior  to  1990;  or 
for  reductions  stemming  from 
regulations  promulgated  prior  to  1990  to 
lower  the  volatility  (i.e.,  Reid  Vapor 
Pressure  (RVP))  of  gasoline. 
Furthermore,  the  Act  does  not  allow 
credit  towards  ROP  for  post-1990 
corrections  to  existing  motor  vehicle 
inspection  and  maintenance  (I/M) 
programs  or  corrections  to  reasonably 
available  control  technology  (RACT) 
rules,  since  these  programs  were 


required  to  be  in-place  prior  to  1990.  In 
addition  to  these  restrictions,  a 
creditable  measure  must  be  either  in  the 
approved  SIP,  result  from  a  national 
rule  promulgated  by  EPA  or  be 
contained  in  a  permit  issued  under  Title 
V  of  the  Act.  Any  measure  must  result 
in  real,  permanent,  quantifiable  and 
enforceable  emission  reductions  to  be 
creditable  toward  the  15%  goal. 

Virginia,  Maryland  and  the  District  all 
must  demonstrate  reasonable  further 
progress  for  the  Metropohtan 
Washington  DC  nonattainment  area.  The 
Commonwealth  of  Virginia,  State  of 
Maryland  and  the  District  of  Coliunbia 
in  conjunction  with  mimicipal  planning 
organizations  collaborated  on  a 
coordinated,  15%  plan  for  the 
Metropohtan  Washington,  EXi; 
nonattainment  area  (regional  15%  plan). 
This  was  done  with  the  assistance  of  the 
regional  air  quality  planning  committee, 
the  Metropolitan  Washington  Air 
Quahty  Committee  (MWAQC),  and  the 
local  municipal  planning  organization, 
the  Metropolitan  Washington  Council  of 
Governments  (MWCOG),  to  ensiue 
coordination  of  air  quality  and 
transportation  planning.  The  Act 
provides  for  interstate  coordination  for 
multi-state  nonattainment  areas. 
Because  the  interstate  municipal 
planning  organization  involved, 
MWCOG,  meets  the  requirements  of 
section  174(c)  of  the  Act,  EPA  has 
determined  that  the  relevant  interstate 
coordination  requirements  have  been 
fulfilled.  In  the  absence  of  an  agreement 
to  prepare  a  nonattainment  area-wide 
plan,  each  state  could  have  developed 
and  submitted  a  SIP  revision  to  obtain 
the  15%  ROP  requirement  independent 
of  the  others. 

Although  the  plan  was  developed  by 
a  regional^pproach,  each  jurisdiction  is 
required  to  submit  its  portion  of  the 
15%  plan  to  EPA  as  a  revision  to  its  SIP. 
The  15%  plan  for  the  Virginia  portion 
of  the  nonattainment  area  was 
submitted  as  a  SIP  revision  by  the 
Virginia  Department  of  Environmental 
Quahty  (VADEQ)  on  May  15,  1995. 
Because  the  ROP  requirements  such  as 
the  15%  plan  affect  transportation 
improvement  plans,  municipal  planning 
organizations  have  historically  been 
involved  in  air  quahty  planning  in  the 
Metro]x>htan  Washington,  DC  area.  As 
explained  in  further  detail  below,  the 
regional  15%  plan  determined  the 
regional  target  level,  regional 
projections  of  growth  and  the  total 
amoimt  of  creditable  reductions 
required  under  the  15%  requirement  in 
the  entire  Metropohtan  Washington,  DC 
ozone  nonattainment  area.  The  three 
jurisdictions,  Maryland,  Virginia  and 
the  District  all  agreed  to  apportion  this 


total  amoimt  of  required  creditable 
reductions  among  themselves.  EPA  is 
taking  action  today  only  on  Virginia's 
15%  plan  submittal,  which  addresses 
only  Virginia's  responsibility  for  the 
15%  ROP  plan  in  the  Metropohtan 
Washington,  DC  area. 

On  January  30, 1997  Virginia 
submitted  a  draft  revised  regional  15% 
plan  for  its  portion  of  the  Metropohtan 
Washington,  DC  area.  Virginia 
scheduled  a  pubUc  hearing  on  the 
proposed  revisions  to  its  15%  plan  on 
February  27,  1997.  EPA  is  taking  action 
today  on  Virginia's  May  15, 1995 
submittal  of  its  15%  plan  with  the 
knowledge  that  Virginia  will  be  making 
a  formal  SIP  revision  revising  that  15% 
plan. 

EPA  has  reviewed  Virginia's  May  15, 

1995  15%  plan  submittal  and  has 
identified  several  deficiencies,  which 
prohibit  its  full  approval.  A  detailed 
discussion  of  these  deficiencies  is 
included  below  in  the  "ANALYSIS" 
portion  of  this  rulemaking  action,  and 
also  in  the  Technical  Support  Document 
(TSD)  prepared  by  EPA  for  this  action. 
Copies  of  the  TSD  are  available,  upon 
request,  from  the  EPA  Regional  Office 
hsted  in  the  ADDRESSES  section  of  this 
notice.  Due  to  these  deficiencies,  it 
caimot  be  affirmatively  determined  that 
the  Commonwealth's  plan  achieves  the 
15%  ROP  target  for  reduction  in  VOCs. 
Therefore,  EPA  is  proposing  conditional 
interim  approval  of  this  plan. 

n.  Analysis  of  the  SIP  Revision 

A.  Base  Year  Emissions  Inventory 

The  baseline  bom  which  states  must 
determine  the  required  reductions  for 
15%  planning  is  the  1990  base  year 
emissions  inventory.  The  relevant 
portion  of  the  inventory  is  broken  down 
into  several,  emission  source  categories: 
Stationary,  area,  on-road  mobile,  and 
ofl-road  mobile.  Virginia  submitted  a 
formal  SIP  revision  containing  their 
1990  base  year  emissions  inventory  on 
November  20,  1992  and  submitted 
revisions  to  that  submittal  on  November 
1, 1993  and  April  3, 1995.  EPA 
approved  Virginia's  1990  base  year 
inventory  submittals  on  September  16, 

1996  (61  re  48632).  This  hill  approval 
estabhshes  the  1990  base  year  inventory 
for  the  purposes  of  calculating  the  15% 
ROP  requirement. 

B.  Growth  in  Emissions  Between  1990 
and  1996 

EPA  has  interpreted  the  Act  to  require 
that  reasonable  further  progress  towards 
attainment  of  the  ozone  standard  must 
be  obtained  after  o^etting  any  growth 
expected  to  occur  over  that  period. 
Therefore,  to  meet  the  15%  plan 
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requirement,  a  state  must  enact 
measures  achieving  sufficient  emissions 
reductions  to  offset  projected  growth  in 
VOC  emissions,  in  addition  to  achieving 
a  15%  reduction  of  VOC  emissions  from 
baseline  levels.  Thus,  an  estimate  of 
emissions  growth  from  1990  to  1996  is 
necessary  for  determining  whether  the 
15%  reduction  target  has  been  achieved. 
Growth  is  calculated  by  multiplying  the 
1990  base  year  inventory  by  acceptable 
forecasting  indicators.  Growth  must  be 
determined  separately  for  each  source, 
or  by  soiut:e  category,  since  sources 
typically  grow  at  different  rates.  EPA's 
inventory  preparation  gxiidance 
recommends  the  following  indicators,  as 
apphed  to  emission  luiits  in  the  case  of 
statioiiary  sources  or  to  a  source 
category  in  the  case  of  area  sources,  in 
order  of  preference:  Product  output, 
value  added,  earnings,  and  employment. 
Population  can  also  serve  as  an 
acceptable  surrogate  indicator. 

Virginia's  15%  plan  contains  growth 
projections  for  point,  area,  on-road 
motor  vehicle,  and  non-road  vehicle 
source  categories.  For  a  detailed 
description  of  the  growth  methodologies 
used  by  the  Commonwealth,  please  refer 
to  the  TSD  for  this  action. 

To  estimate  gro%vth  for  area  sources 
and  non-road  mobile  sources,  Virginia 
used  acceptable  growth  factor  surrogates 
such  as  population,  employment  and 
vehicle  miles  traveled  (VMT).  The  travel 
demand  computer  model,  Mobile5.0a 
was  used  to  project  growth  for  on-road 
sources.  The  Commonwealth's 
methodology  for  selecting  growth 
factors  and  applying  them  to  the  1990 
base  year  emissions  inventory  to 
estimate  growth  in  emissions  in  area, 
on-road  mobile,  and  off-road  mobile 
sources  bom  1990  to  1996  is 
approvable. 

EPA,  however,  disagrees  with  the 
growth  projections  for  the  point  source 
category.  Virginia's  15%  plan  projected 
that  point  source  emissions  would 
remain  constant  for  the  period  1990  to 
1996  because  Virginia  assumes  that  new 
source  review  (NSR)  offsets  and  special 
rules  for  modifications  of  sections 
182(c)(6).  (7),  (8),  and  (10)  of  the  Act 
would  prevent  an  Increase  in  point 
source  emissions.  EPA  does  not  agree 


with  this  assumptirai  for  the  following 
reasons: 

1.  The  revised  NSR  rules  for  source 
modifications  were  not  effective  until 
November  15, 1992.  Therefore,  there 
may  have  been  modifications  of  sources 
of  less  than  the  significance  level  of  40 
tons  per  year  (TPY)  from  1990  to  1992. 
A  potential  40  TPY  increase  could 
represent  a  0.1  to  0.15  tons  per  season 
day  (TPD)  potential  increase  which  is 
significant  compared  to  the  1990  area- 
wide  rate-of-progress  (i.e.  1990  base 
year)  inventory  point  source  emissions 
of  18  TPD. 

2.  The  revised  NSR  rules  do  not  apply 
to  cumulative  modifications  at  a  source 
of  less  than  25  TPY  (de  minimis 
modifications)  nor  to  construction  of 
new  sources  of  less  than  25  TPY 
potential  emissions.  For  inventory 
purposes,  point  sources  are  defined  as 
stationary  sources  with  the  potential  to 
emit  10  TPY  or  more. 

3.  The  NSR  offset-related  assumption 
does  not  address  increases  in  emissions 
from  sources  that  operated  at  less  than 
100%  capacity  during  1990  that  can 
legally  increase  their  typical  ozone 
season  day  emissions  by  increasing  the 
average  daily  production  without 
triggering  NSR  offset  requirements. 

Spa  caimot  fully  approve  Virginia's 
point  source  growth  projection  based 
upon  the  assumption  that  the  NSR 
program  would  hold  point  source 
emissions  constant.  As  a  condition  of 
final  approval,  Virginia  will  have  to 
remedy  this  deficiency  and  revise  the 
15%  plan  to: 

1 .  Project  growth  in  point  source 
emissions  between  1990  and  1996  using 
growth  factors  based  upon  an  adequate 
surrogate  in  accordance  with  the 
applicable  EPA  guidance  documents. 
Such  a  projection  may  be  based  upon 
more  recent  emissions  data  than  1990, 
e.g.  from  current  emission  statements 
where  available;  and 

2.  Adopt  and  implement,  if  necessary, 
additional  creditable  measures  to  ensure 
that  growth  in  point  source  emissions 
from  1990  to  1996  is  offeet. 

It  is  relevant  to  note  that  Virginia  has 
included  growth  in  point  sources,  based 
on  actual  growth  between  1990  and 
1996,  in  the  January  30, 1997  revised 
draft  regional  15%  plan  subject  to 
pubhc  hearing  on  February  27, 1997. 


C.  Calculation  of  Target  Level  Rnissions 

The  regional  15%  plan  calculates  a 
target  level  of  emissions  to  meet  the 
15%  ROP  requirement  over  the  entire 
nonattainment  area.  The  regional  15% 
plan  projects  emissions  growth  from 
1990  to  1996  and  apportions  among  the 
three  jurisdictions  the  amount  of 
creditable  emission  reductions  that  each 
jurisdiction  must  achieve  in  order  for 
the  entire  nonattainment  area  to  achieve 
a  15%  reduction  in  VOCs  net  of  growth. 
Each  jurisdiction  then  adopted  the 
regional  plan,  which  identified  the 
amount  of  creditable  emission 
reductions  which  that  jurisdiction  must 
achieve  for  the  regional  plan  to  get  15% 
accounting  for  any  growth.  The  regional 
plan  calcidated  the  "target  level"  of 
1996  VOC  emissions,  in  accordance 
with  EPA  guidance. 

EPA  has  interpreted  section  182(b)  of 
the  Act  to  require  that  the  base  year 
VOC  emission  inventory  be  adjusted  to 
account  for  reductions  that  would  occur 
from  the  pre- 1990  FMVCP  and  RVP 
programs.  First,  the  regional  plan 
calculated  the  ncm-creditable  reductions 
bom  the  pre-1990  FMVCP  and  RVP 
programs  and  subtracted  those 
emissions  from  the  1990  ROP  inventory. 
This  yields  the  1990  "adjusted  base  year 
inventory".  The  target  level  is  the  1990 
rate-of-progress  inventory  less  the  sum 
of  the  following: 

1. 15%  of  the  adjusted  base  year 
inventory, 

2.  The  sum  of  the  non-creditable 
reductions  bom  the  pre-1990  FMVCP 
and  RVP  programs, 

3.  Any  reductions  resulting  from  post- 
1990  corrections  to  existing  motor 
vehicle  inspection  and  maintenance  (1/ 
M)  programs  or  corrections  to  RACT 
rules. 

There  were  no  post  1990  emission 
reductions  attributed  to  RACT 
corrections  or  I/I^  corrections  in  the 
Metropohtan  Washington,  DC 
nonattainment  area,  and  the  regional 
plan  correctly  claimed  zero  reductions 
in  the  target  level  calculation. 

The  table  below  summarizes  the 
calculations  for  the  1996  VOC  target 
level  for  the  entire  Metropohtan 
Washington,  EKD  ozone  nonattainment 
area. 


Calculation  of  Required  Reductions  for  the  Washington,  DC  Nonattainment  Area's  15%  Plan 

[Washington,  DC  Area  Target  Level  Catcuiationj 


District  of 
Cokjmbia 


Maryiand 


Virginia 


Washington, 
DC  Area  To- 
tals 


1.  1990  ROP  Inventory 

2.  1990  Adjusted  Base  Year  Inventory 

3.  FMVCP/RVP  Adjustment  (Line  1  less  Line  2) 


65.9 
563 
9.60 


249.9 
216.9 
33.00 


222.8 

190.7 
32.10 


538.6 
463.9 
74.70 
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Calculation  of  Required  Reductions  for  the  Washington,  DC  Nonattainment  Area's  15%  Plan— Continued 

[Washington,  DC  Area  Target  Level  Caicuiaiion] 


District  of 
Columbia 


Mafyland 


Virginia 


Washington, 
DC  Area  To- 
tals 


4. 15%  Reduction  Requiremef«-lS%  of  Ac|usted  Base  Yev  (.l&dJne  4) 

5.  RACT  Correcttons  ~ 

6. 1/M  Corrections 

7.  ToW  15%  &  NoncredKabte  Reductions  (Sum  of  lines  3. 4. 5  &  6) 

8.  Projected  Growth  1990  to  1996 

9.  Required  Regional  Emission  Reductions  (15%  plus  growth— line  4  plus  Ine  8) 
TO.  1996  Regional  Target  Level  (line  1  less  line  7)  ._ „ 

11.  Apportiorted  State  Emission  Reduction  _ _ _ „.... 

12.  Tom  Reductions  Ctainwd  in  15%  Plan _ 


8.45 
0 
0 

18.05 
5.20 


32.54 

0 

0 

66.54 
29.10 


2a61 

0 

0 

60.71 
29.00 


12.3 
12.7 


60.7 
62.7 


59.9 
61.8 


69.6 

0 

0 

144.30 

63.60 

132.90 

394.30 

132.90 

13720 


The  emission  reduction  required  to 
meet  the  15%  ROP  requirement  equals 
the  simi  of  15%  of  the  adjusted  base 
year  inventory  and  any  reductions 
necessary  to  ofEset  emissions  growth 
projected  to  occur  between  1990  and 
1996,  plus  reductions  that  resulted  from 
corrections  to  the  I/M  or  VCX!  RACT 
rules  that  were  reqiiired  to  be  in-place 
before  1990.  The  target  level.  Line  10  of 
the  Table,  is  the  1990  ROP  inventory 
less  the  base  15%  reduction  (Line  4  of 
the  Table)  and  less  all  noncreditable 
emission  reductions  (Lines  3,  5  and  6  of 
the  Table).  The  Metropolitan 
Washington  D.C.  area's  regional  target 
level  is  394.3  TPD.  EPA  believes  that  the 
regional  target  level  for  the  Metropolitan 
Washington  D.C.  nonattainment  area 
has  been  properly  calculated  in 
accordance  with  EPA  guidance. 

D.  Control  Strategies  in  Virginia's  15% 
Plan 

The  specific  measures  adopted  (either 
through  state  or  federal  rules)  are 
addressed,  in  detail,  in  Virginia's  15% 
plan.  The  following  is  a  brief 
description  of  each  control  measxire  that 
Virginia  has  claimed  credit  for  in  the 
sutniitted  15%  plan,  as  well  as  the 
results  of  EPA's  review  of  the  use  of  that 
strategy  towards  the  Act's  15%  ROP 
requirement. 

Reformulated  Gasoline  (RFC) 

Section  211(k)  of  the  Act  requires 
that,  beginning  January  1,  1995,  only 
RFC  be  sold  or  dispensed  in  ozone 
nonattainment  areas  classified  as  severe 
or  above.  GasoUne  is  reformulated  to 
reduce  combustion  by-products  and  to 
produce  fewer  evaporative  emissions. 
Section  211(k)(6)  of  the  Act  allows  other 
nonattainment  areas  to  "opt  in"  to  the 
program.  Virginia  submitted  a  request  to 
opt-in  to  the  RFC  program,  which  EPA 
approved  on  December  23, 1991.  The 
Commonwealth  claims  a  reduction  of 
9.3  tons/day  from  its  1996  projected 
uncontrolled  on-road  mobile  source 
onissions  using  the  Mobiles. Oa  model 


to  determine  the  emission  benefit.  EPA 
has  reviewed  the  Virginia  submittal's 
calculation  of  the  benefits  for  this 
measure  and  finds  that  the  amount  of 
reduction  Virginia  claims  is  creditable, 
but  has  not  been  documented  as 
required  by  the  Act. 

In  order  to  address  these 
documentation  and  modeling  issues,  as 
well  as  the  requirements  of  the  National 
Highway  Systems  Designation  Act  of 
1995  (NHSDA),  EPA  is  requiring 
Virginia  to  recalculate  the  mobile  source 
credits  for  the  enhanced  I/M  program, 
RFC  and  FMVCP  (Tier  1).  The  benefits 
bom  RFC  and  Tier  1  must  not  be 
separated  out  on  a  tons  per  day  basis  for 
each  control  measure,  but  rather  all 
mobile  source  measures  must  be 
included  in  the  1999  target  level 
calculation  run.  This  remodeling 
assessment  will  remove  any  potential 
for  "double-counting"  the  credit 
accorded  to  individual  mobile  source 
measures.  While  EPA  will  require 
Virginia  to  document  and  remodel  the 
credits  derived  from  RFC  under  the 
remodeling  condition  dted  in  the 
enhanced  I/M  section  of  this  rule,  EPA 
has  no  reason  to  dispute  at  this  time  that 
the  9.3  tons/day  emission  benefit 
claimed  in  Virginia's  15%  plan  from  the 
RFC  program  is  creditable. 

Off-Road  Use  of  Reformulated  Gasoline 

The  use  of  RFC  will  also  result  in 
reduced  emissions  from  off-road  engines 
such  as  motors  for  recreational  boats 
and  lawn  mower  engines,  commonly 
used  in  simimer  months.  Virginia  claims 
a  reduction  of  1.2  tons/day  from  its  1996 
projected  uncontrolled  off-road  mobile 
source  emissions.  Virginia  used 
guidance  provided  on  August  18,  1993 
by  EPA's  Office  of  Mobile  Sources  on 
the  VOC  emission  benefits  for  non-road 
equipment  which  are  in  a 
nonattainment  area  that  uses  Federal 
Phase  I  RFG.  Virginia  has  correctly  used 
the  guidance  to  quantify  the  VCX) 
emission  reductions  for  this  measure. 


EPA  has  determined  that  the  1.2  tons/ 
day  emission  benefit  claimed  in 
Virginia's  15%  plan  is  creditable. 

Post  1990  Federal  Motor  Vehicle 
Control  Program  (Tier  I) 

EPA  promulgated  a  national  rule 
establishing  "new  car"  standards  for 
1994  and  newer  model  year  light-duty 
vehicles  and  light-duty  trucks  on  June  5, 
1991  (56  FR  25724).  Since  the  standards 
were  adopted  after  the  Act  was 
amended  in  1990,  the  resulting  emission 
reductions  are  creditable  toward  the 
15%  reduction  goal.  Due  to  the  three- 
year  phase-in  period  for  this  program 
and  the  associated  benefits  stenuning 
from  fleet  turnover,  the  reductions  prior 
to  1996  are  somewhat  limited.  Virginia 
claimed  a  reduction  of  1.1  tons/day 
from  Tier  1  using  the  Mobile5.0a  model 
to  determine  the  emission  benefits.  EPA 
has  reviewed  the  methodology  used  by 
Virginia  in  calculating  of  the  benefits  for 
this  measure  and  finds  that  the  amount 
of  reduction  Virginia  claims  is 
creditable,  but  has  not  been  docimiented 
as  required  by  the  Act. 

In  order  to  address  these 
documentation  and  modeling  issues,  as 
well  as  the  requirements  of  the  NHSDA, 
EPA  is  requiring  Virginia  to  recalculate 
the  mobile  source  credits  for  enhtuiced 
I/M,  RFG  and  Tier  1.  The  benefits  from 
RFG  and  Tier  1  must  not  be  separated 
out  on  a  tons  per  day  basis  for  each 
control  measure,  but  rather  all  mobile 
source  measures  must  be  included  in 
the  1999  target  level  calculation  nm. 
This  remodeling  assessment  will 
remove  any  potential  for  "double- 
counting"  the  credit  accorded  to 
individual  mobile  source  measures. 
While  EPA  will  require  Virginia  to 
remodel  the  credits  derived  from  Tier  1 
under  the  remodeling  condition  cited  in 
the  enhanced  I/M  section  of  this  rule, 
EPA  has  no  reason  to  dispute  at  this 
time  that  the  1.1  tons/day  emission 
benefit  claimed  by  Virginia  in  its  15% 
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plan  from  the  Tier  1  program  is 
creditable. 

Architectural  and  Industrial 
Maintenance  Coatings  (AIM) 

In  EPA's  most  recent  policy 
memorandum  on  AIM  credits,  "Update 
on  the  Credit  for  the  15  Percent  Rate-of- 
Progress  Plans  for  Reductions  from  the 
Architectural  and  Industrial 
Maintenance  (AIM)  Coatings  Rule", 
dated  March  7, 1996,  EPA  allowed 
states  to  claim  a  20%  reduction  of  total 
AIM  emissions  from  the  national  rule. 
Virginia  claimed  a  20%  reduction  in 
AIM  emissions  imder  its  15%  plan, 
which  is  a  reduction  of  4.1  tons/day 
from  their  1996  projected  uncontrolled 
AIM  coating  emissions.  In  the  March  7, 
1996  memorandimi,  EPA  allowed  states 
to  continue  to  claim  the  20%  reduction 
of  total  AIM  emissions  from  the  national 
rule  in  their  15%  plans  although  the 
emission  reductions  were  not  expected 
to  occur  imtil  April  1997.  As  a  result  of 
legal  challenges  to  the  proposed 
national  rule,  EPA  has  negotiated  a 
compliance  date  of  no  earlier  than 
January  1. 1998.  Even  thou^  the 
promulgation  date  for  this  rule  is  now 
months  beyond  the  end  of  1996,  it  is 
EPA's  intention  to  still  allow  the 
amount  of  credit  specified  for  the  AIM 
rule  in  the  memorandum  in  states"  15% 
plans.  EPA  believes  this  is  justified  in 
light  of  the  significant  delays  in 
proposing  the  rule.  Furthermore,  EPA 
has  determined  that  the  Commonvtrealth 
has  a  significantly  limited  ability  to 
effectuate  reductions  from  this  measure 
through  the  state  adoption  process  any 
sooner  than  EPA's  rulemaking  schedule. 
If  this  final  rule  does  not  provide  the 
amount  of  credit  that  Virginia  claims  in 
its  15%  plan,  the  Conunonwealth  is 
responsible  for  developing  measures  to 
make  up  the  shortfall. 

Use  of  emissions  reductions  from 
EPA's  expected  national  AIM  rule  is 
acceptable  towards  the  15%  plan  target. 
Therefore,  the  4.1  tons/ day  claimed  in 
Virginia's  15%  plan  are  cneditable. 

Consumer  and  Commercial  Products 

Section  183(e)  of  the  Act  reqiiired 
EPA  to  conduct  a  study  of  VOC 
emissions  from  consiuner  and 
commercial  products  and  to  compile  a 
regulatory  priority  list.  EPA  is  then 
required  to  regulate  those  categories  that 
account  for  80%  of  the  consumer 
product  emissions  in  ozone 
nonattainment  areas.  Group  I  of  EPA's 
regulatory  schedule  lists  24  categories  of 
consumer  products  to  be  regulated  by 
national  rule,  including  personal, 
household,  and  automotive  products. 
EPA  intends  to  issue  a  final  rule 
covering  these  products  in  the  near 


future.  EPA  policy  allows  states  to  claim 
up  to  a  20%  reduction  of  total  consumer 
product  emissions  towards  the  ROP 
requirement.  Virginia  claimed  a  20% 
reduction  or  the  equivalent  reduction  of 
1.4  tons/day  from  their  1996  projected 
uncontrolled  ccmstmier  and  commercial 
products  emissions  in  its  15%  plan.  For 
the  reasons  discussed  above  under  the 
AIM  rule  regarding  delayed 
implementation  of  national  rules,  EPA 
has  determined  that  the  1.4  tcms/day 
projected  reduction  in  Virginia's  15% 
plan  is  creditable.  If  this  final  rule  does 
not  provide  the  amount  of  credit  that 
Virginia  claims  in  its  15%  plan,  the 
Commonwealth  is  responsible  for 
,  developing  measures  to  make  up  the 
shortfall. 

Automobile  Refinishing 

In  a  November  29, 1994 
memorandum,  "Credit  for  the  15 
Percent  Rate-of-Progress  Plans  for 
Reductions  from  the  Architecturtd  and 
Industrial  Maintenance  (AIM)  Coating 
Rule  and  the  Autobody  Refinishing 
Rule",  EPA  set  forth  policy  on  the 
creditable  reductions  to  be  assuined 
from  the  national  rule  for  auto  body 
refinishing.  That  memorandimi  allowed 
for  a  37%  reduction  fiom  current 
emissions  with  an  assumption  of  100% 
rule  effectiveness  (presuming  the 
coating  appUc^on  instructions  were 
being  followed).  Virginia  followed 
EPA's  guidance  to  determine  the 
creditable  emissions  from  this  rule  and 
claimed  a  reduction  of  2.1  tons/day 
from  their  1996  projected  uncontrolled 
auto  body  emissions  in  its  15%  plan. 
For  the  reasons  discussed  above  under 
the  AIM  rule  regarding  delayed 
implementation  of  national  rules,  the 
EPA  has  determined  that  the  2.1  tons/ 
day  projected  reduction  in  Virginia's 
15%  plan  is  creditable.  If  this  final  rule 
does  not  provide  the  amount  of  credit 
that  Virginia  claims  in  its  15%  plan,  the 
Commonwealth  is  responsible  for 
developing  measures  to  make  up  the 
shortfall 

Stage  I  Vapor  Recovery 

Stage  I  vapor  recovery  is  a  control 
measure  which  substantially  reduces 
VOC  emissions  during  the  process  of 
filling  gasoline  storage  tanks  at  gasoline 
stations.  This  measiue  can  be  applied  In 
newly  designated  nonattainment  areas 
after  the  1990  Amendments  to  the  Act. 
In  the  Virginia  portion  of  the 
Metropolitan  Washington  D.C. 
nonattaiiunent  area.  Stage  I  is  a 
creditable  measure  in  Loudoun  and 
Stafford  counties  because  Stage  I  was 
not  required  in  these  counties  before 
1990.  The  measure  requires  "balanced 


submerged"  filling  of  gasoline  storage 
tanks  at  gasoline  service  statiaiu. 

H'A  policy  allows  emission  reduction 
credits  achieved  in  areas  implementing 
Stage  I  contrtd  measures  post  1990  to  he 
creditable  toward  15%.  Virginia 
estimates  that  this  rule  would  result  in 
a  reduction  of  0.5  TPD  from  Stage  I  in 
Stafford  and  Loudoim  Coimties.  The  0.5 
tons/day  projected  reduction  in 
Virginia's  15%  plan  is  creditable. 

Stage  n  Vapor  Recovery 

Section  182(b)(3)  of  the  Act  requires 
all  owners  and  operators  of  gasoline 
dispensing  systems  in  moderate  and 
above  ozone  nonattainment  areas  to 
install  and  operate  a  system  for  gasoline 
vapor  recovery  (knovm  as  Stage  II)  of 
emissions  from  the  fueling  of  motor 
vriiicies.  Stage  D  vapor  recovery  is  a 
control  measure  which  substantially 
reduces  the  VOC  emissions  dining  the 
refueling  of  motor  vehicles  at  gasoline 
service  stations.  The  Stage  II  vapor 
recovery  nozzles  at  gasoline  pumps 
capture  the  gasoline-rich  vapors 
displaced  by  liquid  fuel  during  the 
refueling  process. 

On  November  5. 1992,  Virginia 
submitted  a  revision  to  its  SIP  to  require 
the  Stage  II  controls  in  all  coimties  of 
the  Virginia  portion  of  the  Metropolitan 
Washington  DC  ozone  nonattainment 
area.  The  revisions  to  Virginia's  Stage  I 
and  Stage  II  rule.  Rule  120-04-37 
"Petroleum  Liquid  Storage  and  Transfer 
Operations",  were  effective  January  1, 
1993.  EPA  approved  rule  120-04-37 
into  the  Virginia  SIP  on  June  23, 1994 
(59  FR  32353). 

Virginia  had  no  pre- 1990  Stage  II 
controls  in  its  portion  of  the 
Metropolitan  Wellington  DC 
nonattainment  area.  Stage  II  is  a 
creditable  measure  in  counties  where 
these  controls  were  not  required  before 
1990.  Virginia  estimates  that  this  control 
measure  will  result  in  a  reduction  of  6.8 
TPD  from  the  1996  projected  baseline  of 
10.1  TPD.  The  Virginia  15%  plan  sUtes 
that  Virginia  used  the  Mobile5.0a  model 
in  conjunction  with  gasoline  throughput 
to  determine  the  creditable  emission 
reduction.  For  this  mobile  source 
measure,  the  Commonwealth  submitted 
limited  documentation  with  regard  to 
the  Mobile5.0a  runs  and  the 
calculations  done  to  determine  credit. 
However,  EPA  has  no  reas<Hi  to  dispute 
Virginia's  methodology.  Therefore,  EPA 
is  proposing  to  credit  the  claimed 
mobile  emission  reducticns  for  Stage  n. 
This  measure  and  the  6.8  tons/day  is 
creditable  toward  the  15%  requirement 
of  Virginia's  15%  plan.. 
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Transportation  Control  Measures 
(TCMs) 

TCMs  are  strategies  to  both  reduce 
vehicle  miles  traveled  (VMT)  and 
decrease  the  amount  of  emissions  per 
VMT.  TCMs  are  considered  an  essential 
element  of  control  strategies  for 
nonattainment  areas.  Section 
108(f)(1)(A)  of  the  Act  classifies  TCMs 
as  programs  for  improved  transit,  traffic 
flow,  hinge  parking  faciUties  for 
multiple  occupancy  transit  programs, 
high  occupancy  or  share-ride  programs, 
and  support  for  bicycle  and  other  non- 
automobile  transit.  Virginia's  measures 
include  TCM  projects  programmed 
between  fiscal  years  1994-1999  in  the 
transportation  improvement  plan  (TIP) 
under  the  Congestion  Mitigation  and  Air 
Quality  (CMAQ)  Improvement  Program 
and  funded  for  implementation  by  1996 
in  the  Metropolitan  Washington  D.C. 
region.  CMAQ  provides  funding  for 
transportation  related  projects  and 
programs  designed  to  contribute  to  the 
attainment  of  air  quahty  standards. 
TCMs  are  considered  acceptable 
measures  for  states  to  use  to  achieve 
15%  reductions.  EPA  guidance  requires 
that  TCMs  meet  the  following 
conditions  to  be  creditable  for  the  15% 
plans:  (1)  A  description  of  the  measure; 
(2)  evidence  that  the  measure  was 
adopted  by  the  jurisdictions  with  legid 
authority  to  execute  the  measure;  (3) 
evidence  that  funding  is  available  to 
implement  the  measure;  (4)  evidence 
that  all  approvals  have  been  obtained; 
(5)  evidence  that  a  complete  schedule  to 
plan,  implement  and  enforce  the 
meastire  has  been  adopted  by  the 
implementing  agencies;  and  (6)  a 
description  of  any  monitoring  program 
to  evaluate  the  measure's  efl'ectiveness. 

Virginia  provided  the  required 
evidence  in  the  plan  submittal  for  5 
TCM  projects  with  a  total  combined 
emissions  benefit  of  0.8  tons/day. 
Virginia  used  acceptable  methodology 
for  calculating  the  emissions  benefit  for 
the  TCMs.  The  TCMs  were  all 
programmed  and  funded  in  the 
Washington  Metropohtan  Region's 
Fiscal  Year  1994-1999  TIP.  EPA  has 
determined  that  the  0.8  tons/ day  are 
creditable. 

Seasonal  Restrictions  on  Open  Burning 

This  measure  prohibits  the  open 
burning  of  clean  burning  construction 
waste,  debris  waste  and  demoUtion 
waste  in  the  Virginia  portion  of  the 
Metropohtan  Washington  D.C. 
nonattainment  area  during  the  peak 
ozone  season  months  of  June.  )idy  and 
August.  Virginia  submitted  revisions  to 
its  open  burning  regulation  (120-04—40) 
for  SIP  approval  on  April  26. 1996.  The 


revisions  to  rule  120-04-40  were 
adopted  by  the  Commonwealth  on 
December  19, 1995  and  effective  April 
1, 1996.  In  a  separate  notice  in  today's 
Federal  Register,  EPA  is  approving  the 
revisions  to  Virginia's  nUe  120-04—40 
for  inclusion  into  the  SIP. 

Virginia  calculated  that  this  rule 
would  result  in  a  reduction  of  2.6  tons/ 
day.  The  calculation  of  emission 
reduction  benefits  considered  a  rule 
comphance  factor  of  80%,  which  is 
acceptable.  EPA  has  determined  that  the 
2.6  tons/day  projected  reduction  in 
Virginia's  15%  plan  is  creditable. 

Enhanced  Vehicle  Inspection  and 
Maintenance  (I/M)  Program 

Most  of  the  15%  SIPs  originally 
submitted  to  the  EPA  contained 
enhanced  I/M  programs  because  this 
program  achieves  more  VCX3  emission 
reductions  than  most,  if  not  all  other, 
control  strategies.  However,  because 
most  states  experienced  substantial 
difficulties  with  these  enhanced  I/M 
programs,  only  a  few  states  are  currently 
actually  testing  cars  using  their  original 
enhanced  I/M  protocols. 

In  the  case  oi  the  Virginia  portion  of 
the  Metropolitan  Washington  DC 
nonattainment  area,  Virginia  has 
submitted  a  15%  SIP  that  would  achieve 
the  amount  of  reductions  needed  from 
enhanced  I/M  by  November  1999.  On 
March  27,  1996,  Virginia  submitted  an 
enhanced  I/M  SIP  revision  that  calls  for 
enhanced  I/M  program  implementation 
in  counties  in  the  Washington  DC 
nonattainment  area  and  Fauquier 
County.  The  Virginia  enhanced  I/M 
program  is  a  biennial  program  with 
implementation  required  to  begin  no 
later  than  November  15, 1997.  The 
enhanced  I/M  submittal  consists  of  its 
enabling  legislation,  a  description  of  the 
enhanced  I/M  program,  proposed 
regulations,  and  a  good  faith  estimate 
that  includes  the  Commonwealth's  basis 
in  fact  for  emission  reductions  claimed 
from  the  enhanced  I/M  program.  On 
November  6. 1996,  EPA  proposed 
conditional,  interim  approval  of 
Virginia's  March  27. 1996  enhanced  I/M 
SIP  revision  (61  FR  57343). 

The  proposed  conditional  interim 
approval  listed  numerous  minor  and 
major  deficiencies  and  required  Virginia 
to  submit  a  letter  to  EPA  within  30  days 
commicting  to  correct  the  deficiencies. 
Virginia  complied  with  this  provision  of 
the  proposed  notice,  and  submitted  a 
letter  dated  December  4, 1996, 
committing  to  meet  the  requirements  of 
full  approval  outlined  in  the  November 
6, 1996  proposed  rulemaking.  Full 
approval  of  Virginia's  15%  plan  is 
contingent  on  Virginia  satisfying  the 
conditions  of  the  final  conditional 


interim  approval  of  its  enhanced  I/M 
SIP  by  a  date  certain  within  one  year  of 
final  conditional  interim  approval,  and 
receiving  final  full  EPA  approval  of  its 
enhanced  I/M  program.  If  Virginia 
corrects  the  deficiencies  by  that  date, 
and  submits  a  new  enhanced  I/M  SIP 
revision.  EPA  will  conduct  rulemaking 
to  approve  that  revision.  If  Virginia  fails 
to  fulfill  a  condition  required  for 
approval,  and  its  enhanced  I/M  program 
converts  to  a  disapproval,  then  die 
conditional  interim  approval  of 
Virginia's  15%  plan  SIP  would  also 
convert  to  a  disapproval. 

In  September  1995.  EPA  finalized 
revisions  to  its  enhanced  I/M  rule 
allowing  states  significant  flexibility  in 
designing  enhanced  I/M  programs 
appropriate  for  their  needs  (60  FR 
48029).  Subsequently.  Congress  enacted 
the  NHSDA,  which  provides  states  with 
additional  flexibility  in  determining  the 
design  of  enhanced  I/M  programs.  The 
substantial  amount  of  time  needed  by 
states  to  re-design  enhanced  I/M 
programs  in  accordance  with  the 
guidance  contained  within  the  NHSDA, 
seciu%  state  legislative  approval  when 
necessary,  and  set  up  the  infrastructure 
to  perform  the  testing  program  has 
precluded  states  that  revise  their 
enhanced  I/M  programs  from  obtaining 
emission  reductions  from  such  revised 
programs  by  November  15, 1996. 

Given  the  heavy  retiance  by  many 
states  upon  enhanced  I/M  programs  to 
help  achieve  the  15%  VOC  emissions 
reduction  required  under  section 
182(b)(1)  of  the  Act,  the  recent  NHSDA 
and  regulatory  changes  regarding 
enhanced  I/M  programs,  EPA  believes 
that  it  is  no  longer  possible  for  many 
states  to  achieve  the  portion  of  the  15% 
reductions  that  are  attributed  to  I/M  by 
November  15. 1996.  Under  these 
circumstances,  disapproval  of  the  15"% 
SIPs  would  serve  no  purpose. 
Consequently,  imder  certain 
circimistances,  EPA  will  propose  to 
allow  states  that  pursue  re-design  of 
enhanced  I/M  programs  to  receive 
emission  reduction  credit  from  these 
programs  within  their  15%  plans,  even 
though  the  emissions  reductions  from 
the  I/M  program  will  occur  after 
November  15,  1996.  The  provisions  for 
crediting  reductions  for  enhanced  I/M 
programs  is  contained  in  the  following 
two  documents:  "Date  by  which  States 
Need  to  Achieve  all  the  Reductions 
Needed  for  the  15  Percent  Plan  from  1/ 
M  and  Guidance  for  Recalculation." 
note  from  John  Seitz  and  Margo  Oge, 
dated  August  13, 1996,  and  'Modehng 
15  Percent  VOC  Reductions  bom  I/M  in 
1999 — Supplemental  Guidance", 
memorandum  hom  Gay  MacGregor  and 
Sally  Shaver,  dated  December  23,  1996. 
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Specifically,  EPA  is  proposing 
approval  of  15%  SIPs  if  the  emissions 
reductions  from  the  revised,  enhanced  1/ 
M  programs,  as  well  as  from  the  other 
15%  SIP  measures,  will  achieve  the 
15%  level  as  soon  after  November  15, 
1996  as  practicable.  To  make  this  "as 
soon  as  practicable"  determination,  EPA 
must  determine  that  the  SIP  contains  all 
VOC  control  strategies  that  are 
practicable  for  the  nonattainment  area 
in  question  and  that  meemingfuUy 
accelerate  the  date  by  which  the  15% 
level  is  achieved.  EPA  does  not  beheve 
that  measures  meaningfully  accelerate 
the  15%  date  if  they  provide  only  an 
insignificant  amount  of  reductions. 


EPA  has  examined  other  potentially 
available  SIP  measures  to  determine  if 
they  are  practicable  for  Virginia's 
portion  of  the  Metropohtan  Washington, 
DC  area  and  if  they  would  meaningfully 
accelerate  the  date  by  which  the  area 
reaches  the  15%  level  of  reductions. 
The  EPA  proposes  to  determine  that  the 
SIP  does  contain  the  appropriate 
measures.  The  TSD  for  this  action 
contains  a  discussion  of  other  measures 
available  for  15%  plans.  Virginia  has 
taken  credit  for  several  of  these 
measiUBS  (or  essentially  similar 
measures),  such  as  reformulated 
gasoline,  controls  on  small  graphic  arts 
focilities,  and  revised  surface  cleaning 


rules,  munidpel  landfills,  etc.  in  the 
15%  plan;  and  taken  credit  for  measures 
that  EPA  must  prcnnulgate  imder  section 
183(e)  of  the  Act  such  as  AIM  coatings, 
consimier  and  commercial  products 
rule,  and  autobody  refinishing.  Provided 
below  is  a  tabular  simunary  of  this 
analysis.  Measures  for  which  Virginia  - 
took  credit  in  the  15%  plan  are 
identified  in  the  table  below  as  "In  15% 
Plan"  and  are  not  available  as  possible 
alternatives  to  I/M.  The  other  programs 
that  Virginia  included  in  the  15%  plan 
result  in  only  a  possible  2.32  tons/day 
reduction  and  do  not  dehver  in 
aggregate,  anything  close  to  the 
reductions  achieved  by  enhanced  I/M. 


Virginia  15%  Plan— Metropolitan  Washington  D.C.  Area 


Measures  considered 


Area  Source  Measures: 

AIM  Coatings — Federal  Rule  — 

Consumer  Solvents — Federal  Rule - 

Solvent  Cleaning — Substitution/Equipment 

Qrs^ic  Arts— Web  Offset  Control  

Autobody  Refinishing — ACT  cx)ntroi ..~ 

Cutback  Asphalt— 100%  Ban 

TSDFs— Federal  Rule  earty  implementation _..., 

Other  Dfy  Cleaning— SCAQMO  1102  „ 

Stage  I  Enhancement— P/V  Vents  .._ ~~ 

Stage  II— Vapor  Recovery „ — 

Nonroad  Gasoline — Refomiulated  Gasoine  

Point  Source  Measures: 

Gravure  Printing— MACT  early  implementaiion 

Web  Oflset  Lithography— ACT  control  

Non-mandated  OrvRoad  Mobile  Measures:  Reformulated  Gasoline 

I/M  Reductions:High  Enhanced  in  15%  Plan  _ 


Potential  VOC 

Reduction  (tons/ 

day) 


In  15% 
In15% 
In  15% 
1.07. 
In  15% 
0.23. 
0^1. 
1.01. 
In  15% 
In  15% 
In  15% 


Plan. 
Plan 
Plan. 

Plaa 


Plan. 
Plaa 
Plaa 


0.01. 

In  15%  Plaa 
In  15%  Plaa 
In  15%  Plaa 


EPA  has  determined  that  the 
enhanced  I/M  program  is  the  only 
measure  that  would  significantly 
accelerate  the  date  by  which  the  15% 
requirement  will  be  adiieved.  The  EPA 
proposes  to  determine  that  Virginia's 
15%  plan  does  contain  all  measiires, 
including  enhanced  I/M.  that  achieves 
reductions  as  soon  as  practicable.  EPA 
proposes  to  allow  enhanced  I/M 
reductions  which  occur  out  imtil 
November  15,  1999  to  count  toward  the 
15%  emission  reduction  level  for  the 
15%  plan,  since  in  doing  so.  the 
Conamonwealth  will  reach  a  15%  VOC 
reduction  as  soon  as  practicable. 

Virginia  claimed  a  total  of  24.6  tons/ 
day  CTedit  for  this  measure.  In  its  May 
15, 1995  15%  plan  submittal,  the 
Commonwealth  evaluated  the  enhanced 
I/M  program  using  EPA's  Mobile5.0a 
model  with  assiunptions  that  called  for 
implementation  of  a  centralized,  IM240 
test  with  pressure  and  purge  testing,  and 
a  program  start  date  of  January  1, 1995. 
Since  the  time  of  the  May  15, 1995 
submittal,  Virginia  has  revised  its 


enhanced  I/M  program  and  on  March 
27, 1996  submitted  the  redesigned 
program  to  EPA  piu-siiant  to  the 
NHSDA.  Virgiiiia's  revised  enhanced  1/ 
M  program  is  a  bieimial,  decentrahzed, 
test-and  repair  program  networic  using 
Accelerated  Simulation  Mode  (ASM) 
50/15  testing  equipment  scheduled  to 
begin  testing  by  November  1997. 
Virginia  has  designed  its  decentralized 
network  of  testing  stations  to 
accommodate  biennial  testing. 

EPA  has  determined  that  Virginia 
caimot  accelerate  the  reductions  by 
initially  requiring  annual  testing 
because: 

1.  Without  additional  testing  stations, 
other  requirements  of  the  enhanced  I/M 
rule  relating  to  motorist  convenience 
would  suffer.  Motorist  convenience  is 
one  important  aspect  that  affects  pubhc 
acceptance  and  effectiveness  of  the 
enhanced  I/M  program. 

2.  Additional  infrastructure  changes 
(e.g.  more  testing  equipment,  enlarging 
or  building  new  testing  stations,  and  the 
hiring  and  training  of  additional 


inspectors)  to  the  enhanced  I/M 
program  would  not  come  on-line  in  time 
to  aiifford  a  substantial  increase  in  the 
amount  of  reductions  realized  before 
November  15, 1999. 

3.  The  cost  effectiveness  of  the 
program  would  be  adversely  afiiected 
because  the  additional  costs  would  not 
result  in  a  corresponding  amount  of 
reductions. 

EPA  proposes  to  determine  that  the 
enhanced  I/M  program  for  Virginia's 
portion  of  the  Metropohtan  Washington, 
DC  nonattainment  area  achieves 
reductions  from  enhanced  I/M  as  soon 
as  practicable. 

Because  Virginia's  revised  enhanced 
I/M  program  is  designed  to  meet  EPA's 
high-enhanced  performance  standard 
and  will  achieve  essentially  the  same 
number  of  testing  cycles  between  start- 
up and  November  1999  as  that  modeled 
in  the  regional  15%  plan.  EPA  beUeves 
that  Virginia's  program  wiU  achieve 
24.6  tons/day  ofreductions  by  1997. 
However.  EPA  has  determined  that 
Virginia  (with  MWCOG)  is  best  able  to 
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perform  the  definitive  determination 
because  Virginia  will  use  the  same 
highway  network  model  that  was  used 
to  detennine  the  1990  base  year 
inventory  and  the  1996  on-road  VOC 
emissions  budget  used  for 
transportation  conformity  purposes. 
(The  same  highway  network  model  is 
.  also  used  for  conformity 
determinations.)  EPA  has  determined 
that  it  would  be  appropriate  to 
condition  approval  of  the  Virginia  15% 
plan  upon  Virginia  remodeling  the  I/M 
benefits  to  reflect  all  relevant 
parameters  (start  date,  network  type,  test 
types  for  exhaust  and  purge/pressure 
testing,  waiver  rates,  cut  points,  etc.)  of 
the  revised,  enhanced  I/M  program  and 
show  the  I/M  reductions  needed  to 
make  the  15%  reduction  are  achieved 
by  no  later  than  November  15,  1999.  In 
performing  this  remodeling 
demonstration,  the  Commonwealth 
should  ensure  that  Tier  1  and  RFC 
benefits  are  considered.  Benefits  must 
not  be  separated  out  on  a  tons  per  day 
basis  for  each  control  measure,  but 
rather  all  mobile  soiut%  measures 
should  be  evaluated  in  the  1999  "target 
level",  as  defined  in  the  December  23, 
1996  memorandum,  calculation  run. 
EPA  requires  that  such  modeling  be 
done  in  accordance  with  EPA  guidance. 
EPA's  guidance  for  remodeling  I/M  for 
15%  Plans  includes:  1)  A  Note  to  the 
Regional  Division  Directors  from  John 
Seitz  and  Margo  Oge  dated  August  13. 
1996  entitled  "Date  by  which  States 
Need  to  Achieve  all  the  Reductions 
Needed  for  the  15%  Plan  from  I/M  and 
Guidance  for  Recalculation",  and  2)  a 
joint  memorandum  from  Gay  McGregor 
and  Sally  Shaver  dated  December  23, 
1996  entitled  "Modeling  15%  VOC 
Reduction(s)  from  I/M  in  1999 — 
Supplemental  Guidance". 

As  it  relates  to  Virginia's  enhanced 
I/M  program,  EPA  proposes  a 
conditional  interim  approval  of  the  24.6 
tons/day  reduction  from  enhanced  I/M 
in  the  nonattainment  area  and  Facquier 
County  provided  Virginia  meets  the 
conditions  of  the  November  6,  1996 
conditional  interim  approval  of  the 
enhanced  I/M  program;  receives  full 
EPA  approval  of  its  enhanced  I/M 
program;  and  remodels  it's  enhanced  1/ 
M  program  using  the  appropriate, 
updated  parameters  (e.g.  appropriate 
start-date,  etc). 


E.  Measures  Not  Evaluated 

EPA  is  not  taking  action  at  this  time 
on  the  following  control  measures 
contained  in  the  Virginia  15%  plan 
submitted  May  15. 1995: 

Rule  Effectiveness  (RE)  Improvements 

Rule  effectiveness  is  a  means  of 
enhancing  rule  compUance  or 
implementation  by  industrial  sources, 
and  is  expressed  as  a  percentage  of  total 
available  reductions  from  a  control 
measure.  The  default  assumption  level 
for  RE  is  80%.  Virginia  estimated  in  this 
control  measure  that  RE  at  bulk 
terminals  will  be  improved  from  the 
current  level  of  80%  to  90%  and  RE  at 
tank  truck  unloading  sources  improved 
fi^m  70%  to  91%.  The  resulting 
estimated  emission  benefits  are  1.7  tons/ 
day  for  bulk  terminals  and  1.3  tons/day 
for  tank  truck  unloading  for  a  total  of  3.0 
tons/day.  EPA  is  not  taking  action  on 
this  control  strategy  in  the  May  15. 1995 
Virginia  15%  plan  submittal,  nor 
deeming  the  3.0  tons/day  reduction 
creditable  toward  the  15%  ROP 
requirement  in  this  rulemaking. 

Graphic  Arts 

This  measure  regulates  emissions 
from  formerly  uncontrolled  small 
hthographic  printing  operations,  such  as 
heatset  web,  non-heatset  web,  non- 
heatset  sheet-fed,  and  newspaper  non- 
heatset  web  operations.  VOCs  are 
emitted  from  the  inks,  fountain 
solutions  and  solvents  used  to  clean  the 
printing  presses.  This  measure  is 
modeled  on  EPA's  draft  docimients 
"Offset  Lithographic  Printing  Control 
Techniques  Guideline"  and 
"Alternative  Control  Techniques 
Document:  Offset  Lithographic 
Printing"  announced  in  the  Federal 
Register,  November  8. 1993.  Virginia 
claims  1 .4  tons/day  in  emission  benefits 
from  the  1996  projected  year  inventory 
of  lithographic  printing  sources.  EPA  is 
not  taking  action  on  this  control  strategy 
in  the  May  15.  1995  Virginia  15%  plan 
submittal,  nor  deeming  the  1.4  tons/day 
reduction  creditable  toward  the  15% 
ROP  requirement  in  this  nUemaking. 

Municipal  Landfill  Emissions 

This  control  measure  is  a  state  control 
program  regulating  VOC  emissions  from 
municipal  landfills,  utilizing  landfill  gas 
capture  and  destruction  systems.  The 
1996  projection  year  inventory  for  this 
source  category  is  1.5  tons/day.  Virginia 


estimated  that  this  rule  would  result  in 
a  reduction  of  0.4  tons/day.  EPA  is  not 
taking  action  on  this  control  strategy  in 
the  May  15,  1995  Virginia  15%  plan 
submittal,  nor  deeming  the  0.4  tons/day 
reduction  creditable  toward  the  15% 
ROP  requirement  in  this  rulemaking. 

Surface  Cleaning  Operations 

This  measure  amends  the  Virginia 
regulation  for  surface  cleaning  (also 
called  cold  cleaning  and  degreasing) 
devices  and  operations  for  area  sources 
and  requires  more  stringent  emission 
control  requirements  and  enlarges  the 
field  of  applicable  sources.  Virginia's 
1996  projection  year  inventory  in  this 
source  category  is  3.9  tons/day.  Virginia 
estimates  that  this  measure  would  result 
in  a  10%  reduction  of  emissions  and 
with  80%  rule  compliance  resulting  in 
1.5  tons/day  reduction  credits.  EPA  is 
not  taking  action  on  this  control  strategy 
in  the  May  15. 1995  Virginia  15%  plan 
submittal,  nor  deeming  the  1.5  tons/day 
reduction  creditable  toward  the  15% 
ROP  requirement  in  this  rulemaking. 

Non-CTG  RACT  to  50  TPY  and  25  TPY 

Section  182(b)(2)(B)  of  the  Act 
requires  that  serious  ozone 
nonattainment  areas  adopt  rules  to 
require  RACT  for  all  VOC  sources  in  the 
nonattainment  area  not  already  subject 
to  RACT  by  any  other  SIP  regiilation 
developed  pursuant  to  a  Control 
Technique  Guideline  (CTG)  that  has 
potential  emissions  of  greater  than  or 
equal  to  50  TPY.  On  April  22,  1996 
Virginia  submitted  a  SIP  revision  to  its   . 
Non-CTG  VOC  RACT  rule  lowering  the 
major  source  definition  to  25  tpy  in  the 
Virginia  portion  of  the  Metropolitan 
Washington  E)C  nonattainment  area. 
EPA  is  approving  the  revisions  to  this 
rule,  120-04-0407  'Standard  for  VOC 
Compounds",  in  a  separate  rulemaking 
notice  also  published  in  today's  Federal 
Register.  The  regulation  currently 
requires  that  sources  with  the  potential 
to  emit  50  tpy  or  more  achieve 
compUance  with  RACT  by  May  31, 
1995;  and  has  been  revised  to  require 
sources  with  the  potential  to  emit  25  tpy 
or  greater,  but  less  than  50  tpy  to 
comply  with  RACT  by  May  31,  1996. 

Virginia  takes  credit  in  the  15%  plan 
for  reductions  at  five  sources  subject  to 
Non-CTG  RACT  to  50  tpy  and  three 
individual  sources  subject  to  Non-CTG 
RACT  to  25  tpy  (see  table  below). 
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Source  Speofic  RACT  With  Reducdons  Claimed  in  the  15%  Plan 


Source  name 


Current 

coniroi 

emis- 
sions(tons/ 

Reduction 

potential 

(%) 

Reductions 
(tons/day) 

day) 

0.19 

25 

0.06 

aai 

25 

0.06 

0.20 

25 

0.05 

0.24 

65 

0.16 

0.23 

25 

0.06 

0.06 

65 

0.04 

0.13 

65 

0.08 

0.12 

25 

0.03 

0.55 

Non-CTG  RACT  to  50  TPY: 

Lorton  Reform" 

Tuscarora  Plastics 

Insulated  Building  Systems 

Treasure  Ctwst  Ad „. 

CeMofbam 

Non-CTG  RACT  to  25  tpy: 

Times  Journal .... 

Stephanson ...... 

IBM _. 


Total  Reductions  Claimed . 


Virginia's  SIP  approved  generic  RACT 
nile  does  not  apply  individual  process 
emission  limits  on  either  source 
categories  or  individual  sources. 
Emissions  limits  are  an  integral  part  of 
a  RACT  determination  and  necessary  for 
enforceability.  Emission  limits  on 
sources  must  be  established  in 
individual  RACT  determinations  on  a 
source  by  source  basis.  Each  RACT 
determination  must  be  SIP  approved  to 
be  federally  enforceable  and  creditable 
toward  15%.  EPA  is  not  taking  action  on 
this  control  strategy  in  the  May  15, 1995 
Virginia  15%  plan  submittal,  nor 
deeming  the  combined  0.55  tons/day 
reduction  associated  with  the  RACT 
determinations  creditable  toward  the 
15%  ROP  requirement  in  this 
rulemaking. 

Pesticide  Reformidation 

This  measure  requires  the  use  of  low- 
VOC  content  pesticides  for  consmner, 
conmiercial  and/ or  agricultural  use. 
Virginia  claims  that  this  measure  results 
in  a  reduction  of  0.4  tons/day  by 
applying  a  40%  overall  reduction  to  the 
1996  base  year  projection  emissions  for 
pesticide  application.  EPA  is  not  taking 
action  on  this  control  strategy  in  the 
May  15, 1995  Virginia  15%  plan 
submittal,  nor  deeming  the  0.4  tons/day 
reduction  creditable  toward  the  15% 
ROP  requirement  in  this  rulemaking. 

F.  Reasonable  Further  Progress 

The  table  below  simmiarizes  both  the 
proposed  creditable  measures  and  those 
measures  which  EPA  is  not  taking 
action  on  in  this  rulemaking  from 
Virginia's  15%  plan  for  the 
Metropolitan  Washington  DC  area. 


Summary  of  Creditable  Emission  Re- 
ductions in  the  Commonwealth  of 
Virpnia's  15%  Plan  for  the  Washing- 
ton DC  Serious  Ozone  Nonattaiiunent 
Area  (Tons/day) 

CREDITABLE  REDUCTIONS 

FMVCP  Tier  I  1.1 

Refomiulated  Gasoline: 

On-Road  - 9.3 

OfT-Road  1.2 

Auto  Refinishing ~ 2.1 

AIM 4.1 

Consumer/Commercial  Products  1.4 

TCMs  0.8 

Seasonal  Open  Burning  Restrictions  ..       2.6 

Stage  n  Vapor  Recovery  Nozzles 6.8 

Stage  I  Enhancement  0.5 

Enhanced  Inspection  ft  Maintenance  1      23.7 
Fauquier  County  0.9 

Total  Creditable  54.5 

MEASURES  EPA  IS  NOT  TAKING 
ACTION  ON  IN  THIS  RULEMAKING 
Degreasing/Sur&ce  Cleaning  enhance- 
ment    1.5 

Graphic  Arts — O&et  lithography 1.4 

Rule  Effectiveness  Improvements 3.0 

Non-CTG  RACT  to  50  tpy  0.4 

Non-CTG  RACT  to  25  tpy  .". 0.2 

Municipal  Landfills  >. 0.4 

Pesticide  Reformulation  0.4 

Total  No  Action  7J 

» To  conform  with  EPA's  proposal  of  con- 
ditional interim  approval  of  Virginia's  en- 
hanced I/M  plan,  EPA  is  proposing  condi- 
tional interim  approval  of  the  reduction 
credits  from  Vireinia's  enhanced  I/M  pro- 
gram claimed  in  Virginia's  15%  plan. 

EPA  has  evaluated  the  May  15, 1995 
submittal  for  consistency  with  the  Act, 
applicable  EPA  regulations,  and  EPA 
pohcy.  On  its  face,  Virginia's  15%  plan 
achieves  the  required  15%  VOC 
emission  reduction  to  meet  Virginia's 
portion  of  the  regional  multi-state  plan 
to  achieve  the  15%  ROP  requirements  of 
section  182(b)(1)  of  the  Act.  However, 
there  are  measures  included  in  the 


Virginia  15%  plan,  which  may  be 
creditable  towards  the  Act  requirement, 
but  which  are  insufficiently 
docimiented  for  EPA  to  take  action  on 
at  this  time.  While  the  amount  of 
creditable  reductions  for  certain  control 
measures  has  not  been  adequately 
documented  to  quaUfy  for  Clean  Air  Act 
approval,  EPA  has  determined  that  the 
submittal  for  Virginia  contains  enough 
of  the  required  structure  to  warrant 
conditional  interim  approval. 
Furthermore,  the  May  15, 1995 
submittal  strengthens  the  Virginia  SIP. 

Based  on  EPA's  preliminary  review  of 
the  draft  revised  regional  15%  plan  for 
the  Metropolitan  Washington  DC 
nonattainment  area,  sent  to  EPA  for 
comment  by  the  Commonwealth  on 
January  30, 1997,  EPA  believes  that  the 
amount  of  VOC  reduction  that  Virginia 
needs  to  satisfy  the  15%  ROP 
requirement  in  the  Metropolitan 
Washington  D.C  area  may  be  lower  than 
the  54.5  tons/day  accoimted  for  with 
creditable  measures  in  the  May  15, 1995 
submittal.  The  January  30, 1997  draft 
revised  plan  includes  revised 
information  for  the  1990  base  year 
inventory  and  actual  growth  between 
1990  and  1996,  as  opposed  to  projected 
growth.  The  effect  of  these  revisions 
may  lower  the  amoimt  of  creditable 
emission  reductions  Virginia  needs  to 
achieve  its  share  of  the  15%  ROP 
requirement. 

m.  Propoaed  Action 

In  light  of  the  above  deficiencies  and 
to  conform  with  EPA's  action  proposing 
conditional  interim  approval  of 
Virginia's  enhanced  I/M  program,  EPA 
is  proposing  conditional  interim 
approval  of  this  SIP  revision  under 
section  110(k)(4)  of  the  Act 

EPA  is  proposing  conditional  interim 
approval  of  the  Virginia  15%  plan  for 
the  Virginia  portion  of  the  Metropolitan 
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Washington  D.C.  nonattainment  area  if 
Virginia  commits,  in  writing,  within  30 
days  of  EPA's  proposal  to  correct  the 
deficiencies  identified  in  this 
rulemaking.  These  conditions  are 
described  below.  If  the  Commonwealth 
does  not  make  the  required  written 
commitment  to  EPA  within  30  days, 
EPA  is  proposing  in  the  alternative  to 
disapprove  the  15%  plan  SIP  revision. 
If  the  Commonwealth  does  make  a 
timely  commitment,  but  the  conditions 
are  not  met  by  the  specified  date  within 
one  year,  EPA  is  proposing  that  the 
rulemaking  will  convert  to  a  final 
disapproved.  EPA  would  notify  Virginia 
by  letter  that  the  conditions  have  not 
been  met  and  that  the  conditional 
approval  of  the  15%  plan  has  converted 
to  a  disapproval.  Each  of  the  conditions 
must  be  fulfilled  by  Virginia  and 
submitted  to  EPA  as  an  amendment  to 
the  SIP.  If  Virginia  corrects  the 
deficiencies  within  one  year  of 
conditional  interim  approval,  and 
submits  a  revised  15%  plan  as  a  SIP 
revision,  EPA  wUl  conduct  rulemaking 
to  fully  approve  the  revision.  In  order  to 
make  this  15%  plan  approvable, 
Virginia  must  fulfill  the  following 
conditions  by  no  later  than  12  months 
after  EPA's  final  conditional  interim 
approval: 

1.  Virginia's  15%  plan  must  be 
revised  to  account  for  growth  in  point 
sources. 

2.  Virginia  must  meet  the  conditions 
listed  in  the  November  6, 1996 
conditional  interim  I/M  rulemaking 
notice,  including  its  commitment  to 
remodel  the  I/M  reductions  using  the 
following  two  EPA  guidance  memos: 
"Date  by  which  States  Need  to  Achieve 
all  the  Reductions  Needed  for  the  15 
Percent  Plan  from  I/M  and  Guidance  for 
Recalculation,"  note  from  )ohn  Seitz 
and  Margo  Oge.  dated  August  13, 1996, 
and  "Modeling  15  Percent  VOC 
Reductions  from  I/M  in  1999 — 
Supplemental  Guidance",  memorandum 
from  Gay  MacGregor  and  Sally  Shaver, 
dated  December  23. 1996. 

3.  Virginia  must  remodel  to  determine 
affirmatively  the  creditable  reductions 
from  RFG,  and  Tier  1  in  accordance 
with  EPA  guidance. 

4.  Virginia  must  submit  a  SIP  revision 
amending  the  15%  plan  with  a 
demonstration  using  appropriate 
dociunentation  methodologies  and 
credit  calculations  that  the  54.5  tons/ 
day  reduction,  supported  through 
creditable  emission  reduction  measures 
in  the  submittal,  satisfies  Virginia's  15% 
ROP  requirement  for  the  Metropolitan 
Washington  DC  nonattainment  area. 

After  making  all  the  necessary 
corrections  to  establish  the  creditability 
of  chosen  control  measvues,  Virginia 


must  demonstrate  that  the  15% 
emission  reduction  is  obtained  in  the 
Washington  E)C  nonattainment  area  as 
required  by  section  182(b)(1)  of  the  Act 
and  in  accordance  with  EPA's  policies 
and  guidance. 

EPA  and  the  Virginia  Department  of 
Environmental  Quality  have  worked 
closely  since  the  May  1995  submittal  to 
resolve  all  the  issues  necessary  to  fully 
approve  the  15%  plan.  The 
Conunonwealth  is  aware  of  the  above 
deficiencies  and  has  addressed  many  of 
the  above-named  deficiencies  in  tlkr* 
draft  revised  regional  plan.  The 
Commonwealth  has  stated  that  it 
intends  to  submit  additional 
information  to  address  all  deficiencies 
within  the  15%  plan.  Therefore,  while 
some  deficiencies  currently  r«nain  in 
the  15%  plan,  EPA  believes  that  these 
issues  will  be  resolved  no  later  than  12 
months  after  EPA's  final  conditional 
interim  approval.  EPA  will  consider  all 
information  submitted  as  a  supplement 
or  amendment  to  the  May  15, 1995 
submittal  prior  to  any  final  rulemaking 
action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futxue 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
Ught  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  PR 
2214-2225),  as  revised  by  a  ]iily  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regiilatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50.000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 


create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  interim  approval  is 
converted  to  a  disapproval  under 
section  110(k),  based  on  the 
Commonwealth's  failure  to  meet  the 
commitment,  it  will  not  affect  any 
existing  Commonwealth  requirements 
applicable  to  small  entities.  Federal 
disapproval  of  the  Commonwealth 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  would  not  have  a 
significfmt  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additioual  costs  to  State,  local,  or  tribal 


Federal  Re^atm  I  Vol.  62,  No.  48  /  Wednesday.  March  12,  1997  /  Proposed  Roles 


11405 


governments,  or  to  the  private  sector, 
result  from  this  action. 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  die  APA  as  amended. 

The  Regional  Administrator's 
decision  to  approve  or  disapprove  the 
SIP  revision  pertaining  to  the  Virginia 
15%  plan  for  the  Washington,  DC 
nonattainment  area  will  be  based  on 
whether  it  meets  the  requirements  of 
section  110(a)(2)(A)-((K)  and  part  D  of 
the  Clean  Air  Act,  a^  amended,  and  EPA 
regulations  in  40  CFR  Part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  regulations, 
Reporting  and  recordkeeping.  Ozone, 
Volatile  organic  compoimds. 

Dated:  February  25, 1997. 
Stanley  L.  Laskowrski, 
Acting  Regional  Administrator. 
(FR  Doc.  97-6082  Filed  3-11-97;  8:45  am] 

BNJJNGC00e( 


40  CFR  Parts  52  and  81 

[VA068-S018b.  VA066-6018b;  FRL-668fr-0I 

Approval  and  Promulgation  of  Air 
Chiallty  Implementation  Plans; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Virginia; 
Redeslgnation  to  Attainment  of  the 
Hampton  Roads  Ozone  Nonattainment 
Ansa,  Approval  of  the  Maintenance 
Plan  and  Mobile  Emissions  Budget 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  two 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the 
Commonwealth  of  Virginia  for  the 
purpose  of  estabUshing  a  maintenance 
plan  and  a  motor  vehicle  emissions 
budget  for  the  Hampton  Roads  oswne 
nonattainment  area.  EPA  is  also 
proposing  to  approve  the  request 
submitted  by  the  Commonwealth  of 
Virginia  to  redesignate  the  Hampton 
Roads  marginal  ozone  nonattainment 
area  (b  attainment  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 


for  ozone.  In  the  final  rules  section  of 
this  Federal  Register,  EPA  is  approving 
the  Commonwmlth's  SIP  revisions  and 
redesignation  request  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
Sn*  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  Technical 
Support  Document  (TSD)  that  has  been 
prepared  by  EPA  on  these  rulemaking 
actions.  The  TSD  is  available  for  pubUc 
inspection  at  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
dociunent.  If  no  adverse  conunents  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
m  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in  ' 
writing  by  April  11, 1997. 
ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold,  Chief, 
Ozone/Caibon  Monoxide,  and  Mobile 
Sources  Section,  Mailcode  3AT21.  U.S. 
Environmental  Protection  Agency — 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  diuing  nonnial  business 
hoiu«  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Enviromnental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Persons  interested  in  examining 
these  documents  should  schedule  an 
appointment  with  the  contact  {>erson 
(listed  below)  at  least  24  hours  before 
the  visiting  day.  Copies  of  the 
documents  relevant  to  this  action  are 
also  available  at  the  Virginia 
Department  of  Environmental  QuaUty, 
629  East  Main  Street,  Richmond, 
Virginia  23219. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gaffiiey,  Ozone/Carbon 
Monoxide  and  Mobile  Sources  Section 
(3AT21).  USEPA— Region  HI,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107,  or  by  telephone  at: 
(215)  566-2092.  Questions  may  also  be 
addressed  via  e-mail,  at  the  following 
address: 

Gaffiiey.KristeenQepamail.epa.gov 
[Please  note  that  only  written  comments 
can  be  accepted  for  inclusion  in  the 
docket.) 

SUPPL£MENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  of  the  same  title  which  is  located 


in  the  Rules  and  Regulations  section  of 
this  Federal  Krister. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protectiOD,  Air 
pollution  control,  Hydrocaihons. 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Autfaority:  42  U.S.C  7401-7671q. 
•    Dated:  February  5, 1997. 
W.  MichMl  McCabe, 
Regional  Administrator,  Region  M. 
(FR  Doc.  97-6077  Filed  3-11-97;  8:45  am] 
aauNQOOKi 


40  CFR  Part  80 
[FRL-6706-0] 

Regulations  of  Fuels  and  Fuel 
Ad(fltives:  Extension  of  the 
Reformulated  Gasoline  Program  to  the 
Phoenix,  Arizona  Moderate  Ozone 
Nonattainment  Area 

AGENCY:  Environmental  Protecticm 

Agency  (EPA). 

ACnON:  Notice  of  pubUc  hearing. 

SUMMARY:  This  document  announces  the 
time  and  place  for  a  public  hearing 
regarding  EPA's  proposed  rule  to  set  an 
implementation  date  for  the  Mioenix 
ozone  nonattainment  area  to  be  a 
covered  area  for  all  piuposes  in  the 
federal  reformulated  gasoline  (RFG) 
program.  By  letter  dated  January  17, 
1997,  the  Governor  of  the  State  of 
Arizona  applied  to  EPA  to  include  the 
Phoenix  moderate  ozone  nonattainment 
area  in  the  federal  reformulated  gasoline 
program  (RFG).  Pursuant  to  the 
Governor's  letter  and  the  provisions  of 
section  211(k)(6)  of  the  Qean  Air  Act, 
on  February  18, 1997  EPA  published  in 
the  Federal  Roister  a  Notice  of 
Proposed  Rulemaking  (NPRM  )  (62  FR 
7197).  In  the  NPRM.  EPA  proposed  to 
apply  the  prohibitions  of  subsection 
211(k)(5)  to  the  Phoenix.  Arizona 
nonattainment  area. 
DATES:  EPA  will  conduct  a  pubUc 
hearing  on  the  proposed  rule  from  8KX) 
a.m.  until  noon  on  March  18, 1997,  in 
Phoenix,  Arizona.  Written  comments  on 
this  proposed  rule  will  be  accepted  for 
30  days  following  the  hearing,  until 
April  17, 1997. 

ADDRESSES:  The  pubhc  hearing  will  be 
held  from  8:00  a.m.  until  noon  at  the 
Arizona  Department  of  Environmental 
Quality  Public  Hearing  Room,  3033 
North  Central  Avenue,  Phoenix,  Arizona 
85012.  If  additional  time  is  needed  to 
hear  testimony,  the  hearing  will 
continue  from  IKK)  until  5:00  pan.  in 
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the  Arizona  Department  of 
Environmental  Quality  PubUc  S4eeting 
Room.  3033  North  Central  Avenue, 
Phoenix.  Arizona  85012.  Materials 
relevant  to  this  document  have  been 
placed  in  Docket  A-97-02.  The  docket 
is  located  at  the  Air  Docket  Section, 
Mail  Code  6102,  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW. 
Washington.  DC  20460.  in  room  M-1500 
Waterside  Mall.  Documents  may  be 
inspected  from  8:00  a.m.  to  5:30  p.m.  A 
reasonable  fee  may  be  charged  for 
copying  docket  material.  An  identical 
docket  is  also  located  in  EPA's  Region 
DC  office  in  Docket  A-AZ-97.  The 
docket  is  located  at  75  Hawthorne 
Street.  AIR-2. 17th  Floor,  San 
Francisco,  California  94105.  Documents 
may  be  inspected  from  9:00  a.m.  to  noon 
and  from  1:00—4:00  p.m.  A  reasonable 
fee  may  be  charged  for  copying  docket 
material. 

Written  comments  should  be 
submitted  (in  dupUcate,  if  possible)  to 
Air  Docket  Section.  Mail  Code  6102, 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  SW.  Washington.  DC 
20460.  A  copy  should  also  be  sent  to 
Janice  Rabum  at  U.S.  Environmental 
Protection  Agency.  Office  of  Air  and 
Radiation,  401  M  Street,  SW  (6406J). 
Washington,  DC  20460.  A  copy  should 
also  be  sent  to  EPA  Region  IX.  75 
Hawthorne  Street.  AIR-2, 17th  Floor. 
San  Francisco.  CA  94105. 
FOR  FUfTTHER  MFOMMATION  CONTACT: 
Janice  Rabum  at  U.S.  Environmental 
Protection  Agency  Office  of  Air  and 
Radiation.  401  M  Street.  SW  (6406J). 
Washington.  DC  20460.  (202)  23^-9000. 
SUPPt^MENTARY  MFORMATION:  A  copy  of 
this  notice  is  available  on  the  OAQFS 
Technology  Transfer  Network  Bulletin 
Board  System  (TITJ6BS)  and  on  the 
Office  of  Mobile  Sources"  World  Wide 
Web  dte.  http://www.epa.gov/ 
OMSWWW.  The  TTNBBS  can  be 
accessed  with  a  dial-in  phone  line  and 
a  high-speed  modem  (PH»  919-541- 
5742).  The  parity  of  your  modem  should 
be  set  to  none,  the  data  bits  to  8,  and 
the  stop  bits  to  1.  Either  a  1200.  2400. 
or  9600  baud  modem  should  be  used. 
When  first  signing  on.  the  user  will  be 
required  to  answer  some  basic 
informational  questions  for  registration 
purposes.  After  completing  the 
registration  process,  proceed  through 
the  following  series  of  menus: 
(M)OMS 

(K)  Rulemaking  and  Reporting 
(3)  Fuels 

(9)  Reformulated  gasoline 
A  Ust  of  ZIP  files  will  be  shown,  all  of 
which  are  related  to  the  reformulated 
gasoline  rulemaking  process.  Today's 
action  will  be  in  the  form  of  a  ZIP  file 


and  can  be  identified  by  the  following 
title:  OPTOUT.ZIP.  To  download  this 
file,  type  the  instructions  below  and 
transfer  according  to  the  appropriate 
software  on  your  computw: 
<D>ownload.  <P>rotocol.  <E>xamine. 

<N>ew.  <L>i8t,  or  <H>elp 
Selection  or  <CR>  to  exit:  D 

filename.zip 

You  will  be  given  a  Ust  of  transfer 
protocols  from  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  The 
software  should  then  be  opened  and 
directed  to  receive  the  file  using  the 
same  protocol.  Programs  and 
instructions  for  de-archiving 
compressed  files  can  be  found  via 
<S>ystems  Utilities  from  the  top  menu, 
under  <A>rcliivere/de-archivers.  Please 
note  that  due  to  differences  between  the 
software  used  to  develop  the  docimaent 
and  the  software  into  which  the 
document  may  be  downloaded,  changes 
in  format,  page  length,  etc.  may  occur. 

Regulated  entities.  Entities  potentially 
regulated  by  EPA's  proposal  are  those 
which  produce,  supply  or  distribute 
motor  gasoline.  Regulated  categories 
and  entities  include: 


Category 

Exarnples  of  regulated  entities 

Industry  .... 

Petx)leum  refiners,  motor  gaso- 
line dntrihiilors  arxj  retailers. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  Usts 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
Usted  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
business  would  be  regulated  under  the 
proposed  rule,  you  should  carefully 
examine  the  Ust  of  areas  covered  by  the 
reformulated  gasoline  program  in 
§  80.70  of  title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicabiUty  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

I.  Background  and  Discussion  of 
Proposal 

Under  section  211(k)(6)  of  the  Clean 
Air  Act,  as  amended  (Act),  the 
Administrator  of  EPA  shall  require  the 
sale  of  reformulated  gasoUne  in  an 
ozone  nonattainment  area  classified  as 
Marginal,  Moderate,  Serious,  or  Severe 
upon  the  appUcation  of  the  governor  of 
the  state  in  which  the  nonattainment 
area  is  located.  The  application  of  the 
prohibition  of  section  211(k)(5)  to  the 
Phoenix  ozone  nonattainment  area 


could  take  efiiect  no  later  than  January 
17. 1998  under  section  211(k)(6)(A). 
which  stipulates  that  the  effiective 
program  date  must  be  no  "later  than 
January  1, 1995  or  1  year  after  [the 
Governor's]  appUcation  is  received, 
whichever  is  later."  For  the  Phoenix 
nonattainment  area.  EPA  could  estabUsh 
an  effective  date  for  the  start  of  the  RFC 
program  anytime  up  to  this  date.  EPA 
considers  that  January  17. 1998  would 
be  the  latest  possible  effective  date, 
since  EPA  expects  there  to  be  sufficient 
domestic  capacity  to  produce  RFC  and 
therefore  has  no  current  reason  to 
extend  the  effective  date  beyond  one 
year  after  January  17,  1998.  EPA  stated 
in  the  proposal  that  it  beUeves  there  is 
adequate  domestic  capabiUty  to  support 
the  current  demand  for  RFC  nationwide 
as  well  as  the  addition  of  the  Phoenix 
area. 

Although  §  211(k)(6)  provides  the 
Administrator  discretion  to  estabUsh  the 
effective  date  as  she  deems  appropriate 
and  allows  EPA  to  consider  whether 
there  is  sufficient  domestic  capacity  to 
produce  RFC  in  estabUshing  the 
effective  date,  EPA  does  not  have 
discretion  to  deny  a  Governor's  request. 
Therefore,  the  scope  of  EPA's  proposal 
is  limited  to  setting  an  effective  date  for 
Phoenix's  opt-in  to  the  RFC  program 
and  not  to  decide  whether  Phoenix 
should  in  fact  opt  in.  For  this  reason. 
EPA  is  only  soliciting  comments 
addressing  the  appropriate 
implementation  date  and  whether  there 
is  sufficient  capacity  to  produce  RFG, 
and  is  not  soUciting  conmients  that 
support  or  oppose  Phoenix  participating 
in  the  program.  EPA  also  notes  that 
comments  regarding  Arizona's  request 
for  an  RVP  waiver  imder  section 
211(c)(4),  EPA  opt-out  procedures,  or 
federal  enforcement  issues  would  not  be 
relevant  to  the  limited  scope  of  this 
rulemaking. 

The  Governor's  request  seeks  an 
implementation  date  of  Jime  1  for  the 
RFC  program  in  the  Phoenix  area. 
However,  pursuant  to  its  discretion  to 
set  an  effective  date  tmder  §  211(k)(6), 
EPA  proposed  two  implementation 
dates.  EPA  proposed  to  apply  the 
prohibiUons  of  subsection  211(k)(5)  to 
the  Phoenix.  Arizona  ozone 
nonattainment  area  as  of  the  effective 
date  of  the  rule,  or  June  1, 1997 
whichever  is  later,  for  all  persons  other 
than  retailers  and  wholesale  purchaser- 
consiuners.  This  date  appUes  to  the 
refinery  level  and  all  other  points  in  the 
distribution  system  other  than  the  retail 
level  {i.e..  refijiers.  importers,  and 
distributors).  For  retailers  and  wholesale 
purchaser -consumers.  EPA  proposed  to 
apply  the  prohibitions  of  subsection 
211(kK5)  to  the  Phoenix.  Arizona  ozone 
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nonattainment  area  30  days  after  the 
effective  date  fior  the  rule,  or  July  1, 
1997.  whichever  is  later.  As  of  the 
implementation  date  for  the  various 
parties,  this  area  will  be  treated  as  a 
covered  area  for  aU  purposes  of  the 
federal  RFG  program  for  the  relevant 
parties.  EPA  asks  for  comment  on 
whether  retailers  and  wholesale 
purchaser-consuimers  beUeve  they  could 
comply  with  federal  RFG  in  less  than  30 
days  from  the  effective  date  set  for 
persons  other  than  retailers  and 
wholesale  purchaser-consumers. 

On  Febmary  18, 1997,  EPA  also 
pubUshed  a  Direct  Final  Rule  (62  PR 
7164)  setting  an  effective  date  for  the 
Phoenix  ozone  nonattainment  area  to  be 
a  covered  area  in  the  federal  RFG 
program.  Subsequent  to  pubUcation, 
EPA  received  several  requests  for  a 
hearing  from  interested  parties.  Thus. 
EPA  wiU  soon  pubUsh  in  the  Federal 
Register  a  notice  to  indicate  the 
withdrawal  of  the  Direct  Final  Rule. 

n.  Procedures  for  Public  Participation 

A.  Comments  and  the  Public  Docket 

The  scope  of  EPA's  proposal  is 
limited  to  setting  an  effective  date  for 
Phoenix's  opt-in  to  the  RFG  program 
and  not  to  decide  whether  Phoenix 
should  in  fact  opt  in.  For  this  reason, 
EPA  is  only  soUciting  comments 
addressing  the  appropriate 
implementation  date  and  whether  there 
is  sufficient  capacity  to  produce  RFG, 
and  is  not  soUciting  conunents  that 
support  or  oppose  Phoenix  participating 
in  the  program.  EPA  also  asks  for 
comment  on  whether  retailers  and 
wholesale  purchaser-consumers  beUeve 
they  could  comply  with  federal  RFG  in 
less  than  30  days  fit>m  the  effective  date 
set  for  persons  other  than  retailers  and 
wholesale  purchaser-consimiers.  EPA 
also  notes  that  comments  regarding 
Arizona's  request  for  an  RVP  waiver 
under  section  211(c)(4),  EPA  opt-out 
procedures,  or  federal  enforcement 
issues  would  not  be  relevant  to  the 
limited  scope  of  this  rulemaking. 

Persons  with  comments  containing 
proprietary  information  must 
distinguish  such  information  from  other 
comments  to  the  greatest  extent  and 
label  it  as  "Confidential  Business 
Information."  If  a  person  making 
comments  wants  EPA  to  base  the  final 
rule  in  part  on  a  submission  labeled  as 
confidential  business  information,  then 
a  non-confidential  version  of  the 
document  which  summarizes  the  key 
data  or  information  should  be  placed  in 
the  public  docket.  Information  covered 
by  a  claim  of  confidenUaUty  will  be 
disclosed  by  EPA  only  to  the  extent 
aUowed  by  the  procedures  set  forth  in 


40  CFR  part  2.  If  no  daim  of 
confidentiaUty  accompanies  the 
submission  when  it  is  received  by  EPA. 
it  may  be  made  available  to  the  pubUc 
without  further  notice  to  the  person 
making  comments. 

B.  Public  Participation 

Any  person  desiring  to  present 
testimony  regarding  this  proposed  rule 
at  the  pubUc  hearing  (see  DATES)  should 
notify  the  contact  person  Usted  above  of 
such  intent  as  soon  as  possible.  A  sign- 
up sheet  wiU  be  available  at  the 
registration  table  the  morning  of  the 
hearing  for  scheduling  testimony  for 
those  who  have  not  notified  the  contact 
person.  This  testimony  will  be 
scheduled  on  a  first  come,  first  serve 
basis  to  foUow  the  previously  scheduled 
testimony. 

EPA  suggests  that  approximately  50 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In 
addition,  EPA  would  find  it  helpful  to 
receive  an  advance  copy  of  any 
statement  or  material  to  be  presented  at 
the  hearing  in  order  to  give  EPA  staff 
adequate  time  to  review  such  material 
before  the  hearing.  Such  advance  copies 
should  be  submitted  to  the  contact 
person  Usted  previously. 

The  official  records  of  the  hearing  wiU 
be  kept  open  for  30  days  foUowing  the 
hearing  to  aUow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket.  Docket  No.  A-97-02  (see 
ADDRESSES). 

Ms.  Lori  Stewart,  Fuels 
Implementation  Group  Leader.  Fuels 
and  Energy  Division,  Office  of  Mobile 
Sources,  is  hereby  designated  Presiding 
Officer  of  the  hearing.  "The  hearing  will 
be  conducted  infonnaUy  and  technical 
rules  of  evidence  wiU  not  apply. 
Because  a  pubUc  hearing  is  designed  to 
give  interested  parties  an  opportunity  to 
participate  in  the  proceeding,  there  are 
no  adversary  {>arties  as  such.  Statements 
by  participants  will  not  be  subject  to 
cross  examination  by  other  participants. 
A  written  transcript  of  the  hearing  will 
be  placed  in  the  above  docket  for 
review.  Anyone  desiring  to  purchase  a 
copy  of  the  transcript  should  make 
individual  arrangements  vrith  the  court 
rej>orter  recording  the  proceeding.  The 
Presiding  Officer  is  authorized  to  strike 
from  the  record  statements  which  she 
deems  irrelevant  or  repetitious  and  to 
impose  reasonable  limits  on  the 
duration  of  the  statement  of  any 
witness.  EPA  asks  that  persons  who 
testify  attempt  to  limit  their  testimony 
to  ten  minutes,  if  possible.  The 
Administrator  will  base  her  decision 
with  regard  to  Arizona's  request  on  the 


record  of  the  pubUc  hearing  and  on  any 
other  relevant  wnitten  submissions  and 
other  pertinent  faiformation.  This 
information  wiU  be  available  for  pubUc 
inspection  at  the  EPA  Air  Docket, 
Docket  No.  A-97-02  (see  ADDRESSES). 

Dated:  March  5, 1997. 

MaiyD.NidMls. 

Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  97-6216  FUed  3-11-97;  8:45  am] 
Miftn  oooc  I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22  and  101 

[WT  Docket  No.  97-61.  FCC  07-68] 

Mutllple  Addrass  Systema 

AQBICY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  r\ile. 

SUMMARY:  This  Notice  of  Proposed  Rule 
Making  [NPRM)  proposes  to  amend  the 
Commission's  rules  in  order  to 
streamline  Ucensing  procedures  and 
provide  additional  flexibiUty  for 
Multiple  Address  Systems  (MAS) 
Uoensees.  These  proposals  were  adopted 
as  part  of  the  Commission's  continuing 
effort  to  establish  a  flexible  regulatory 
framework  for  spectrum  aUocations.  The 
effects  of  these  proposals  would  be  to 
mmrimizH  the  use  of  radio  frequency 
spectrum  allocated  to  MAS. 
DATES:  Comments  are  due  on  or  before 
April  21, 1997.  Reply  comments  are  due 
on  or  before  May  6, 1997. 
ADDRESSES:  You  must  send  comments 
and  reply  comments  to  the  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554. 
You  may  also  file  informal  comments  by 
electronic  mail.  You  should  address 
informal  comments  to  b)ames9fcc.gov. 
You  must  put  the  docket  number  of  this 
proceeding  on  the  sub)ect  line  ("WT 
Docket  No.  97-81").  You  must  also 
include  your  fuU  name  and  Postal 
Service  mailing  address  in  the  text  of 
the  message.  Comments  on  the 
information  coUections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234, 1919  M  Street. 
NW.,  Washington.  DC  20554,  or  via  the 
internet  to  dconway@fcc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725-1 7th  Street,  NW., 
Washington,  DC  20503  or  via  the 

internet  to  fain teal.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
James  of  the  Coaunission's  Wireless 
Telecommunications  Bureau  at  (202) 
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418-0680  or  via  email  at 
bjamesOfcc.gov. 

SUPPt.EMENTAAY  mroMUTlON:  This  is  a 
summary  of  the  Commission's  NPRM. 
rcC  97-58.  adopted  February  19. 1997, 
and  released  February  27,  1997.  The  full 
text  of  this  NPRM  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor.  ITS.  Inc..  2100  M  Street 
NW..  Suite  140.  Washington.  DC  20037. 
telephone  (202)  857-3800. 

Paperwork  Reduction  Act 

This  iVP/LV/ contains  either  a 
proposed  or  modified  information 
collection.  As  part  of  the  Commission's 
continuing  effort  to  reduce  paperwork 
burdens,  we  invite  the  general  public, 
the  Office  of  Management  and  Budget 
(OMB),  and  other  agencies  to  take  this 
opportunity  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
comments  are  due  60  days  after  the 
pubhcation  of  this  NPRM  in  the  Federal 
Register.  Conunents  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Summary  of  Notice 

1 .  This  NPRM  seeks  to  further  the 
development  and  implementation  of 
MAS.  Accordingly,  this  NPRM 
tentatively  concludes  that  the  932/941 
MHz  and  928/959  MHz  MAS  bands 
should  be  designated  for  subscriber- 
based  services  and  licensed  on  a 
geographic  basis,  with  service  areas 
based  on  the  U.S.  Department  of 
Commerce's  Economic  Areas.  In  this 
vein,  Ucensees  providing  such 
subscriber-based  services  would  be 
presumed  telecommunications  carriers 
and  would  be  required  to  meet  liberal 
construction/coverage  requirements 
with  their  service  areas.  Further,  the 
Commission  proposes  to  resolve 
mutiially  exclusive  appUcations  for  the 
932/941  MHz  and  928/959  MHz  MAS 
licenses  through  competitive  bidding. 


2.  In  contrast  to  the  subscriber-based 
services  discussed  above,  this  NPRM 
tentatively  concludes  that  the  928/952/ 
956  MHz  MAS  bands  should  be 
designated  exclusively  for  private  use 
and  seeks  conunent  on  whether  these 
bands  should  continue  to  be  licensed  on 
a  site-by-site  basis  or  should  be  licensed 
on  a  geographic  basis.  The  Commission 
also  proposes  to  set  aside  five  channel 
pairs  in  the  932/941  MHz  MAS  bands, 
to  be  licensed  on  a  first-come,  first- 
served  basis,  for  Federal  Government/ 
PubUc  Safety  communications. 

3.  This  NPRM  also  seeks  to  further  the 
development  of  MAS  by  reducing 
regulatory  burdens  and  increasing 
fiexibility  for  all  MAS  licensees.  For 
example,  the  Commission  proposes  to 
simpUfy  and  streamline  the  MAS 
hcensing  process.  The  Commission  also 
proposes  to  increase  operational 
flexibility  by  allowing  MAS  licensees  to 
provide  mobile  and  fixed  operations  on 
a  co-primary  basis  with  point-to-point 
and  point-to-multipoint  o(>erations. 
Further,  the  Commission  seeks 
comment  on  whether  12.5  kHz  or  larger 
blocks  of  spectnun  should  be  available 
to  MAS  licensees  in  order  to  broaden 
the  range  of  communications  services 
possible  using  MAS  spectrum. 

4.  Finally,  effective  February  19,  1997. 
this  NPRM  suspends  the  acceptance  and 
processing  of  MAS  applications  in  the 
932/941  MHz  and  928/959  MHz  bands, 
and  subscriber-based  MAS  appUcations 
in  the  928/952/956  MHz  bands,  except 
certain  pending  applications, 
applications  for  minor  modifications, 
and  appUcations  for  license  assignment 
or  transfer  of  control,  during  the 
pendency  of  this  rule  making.  This 
suspension,  however,  does  not  affect 
MAS  appUcations  for  private,  internal 
communications  in  the  928/952/956 
MHz  bands. 

5.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
Parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules.  See 
generally  47  CFR  1.1202, 1.1203,  and 
1.1206(a). 

6.  Pursuant  to  appUcable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  Rules.  47  CFR  1.415 
and  1.419.  interested  parties  may  file 
comments  on  or  before  April  21.  1997. 
and  reply  comments  on  or  before  May 
6. 1997.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
and  four  copies  of  all  conunents,  reply 
comments,  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 
must  file  an  original  plus  nine  copies. 
You  must  send  comments  and  reply 
comments  to  Office  of  the  Secretary, 


Federal  Communications  Commission. 
Washington.  DC  20554.  You  may  also 
file  informal  comments  by  electronics 
mail.  You  should  address  informal 
comments  to  bjames^cc.gov.  You  must 
put  the  docket  number  of  the 
proceeding  on  the  subject  line  ("WT 
Docket  No.  97-81").  You  must  also 
include  your  full  name  and  Postal 
Service  mailing  address  in  the  text  of 
the  message.  Formal  and  informal 
comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  F.C.C. 
Reference  Center  of  the  Federal 
Conununications  Commission,  Room 
239,  1919  M  Street,  NW.,  Washington, 
DC  20554. 

7.  Authority  for  issuance  of  this 
NPRM  is  contained  in  Sections  4(i), 
303(r),  and309(j)ofthe 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(1).  303(r).  and 
309(j). 

Liat  of  Subjects 

47  CFR  Part  22 

Communications  common  carriers. 
Radio,  Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  101 

Radio,  Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
WilUam  F.  Galon. 
Acting  Secretary. 

Nate:This  attachment  mil  not  be  published 
in  the  Code  of  Federal  Regulations. 

Attachment 

Laitiai  Regulatory  Flexibility  Analyna 

1.  Pursuant  to  the  Regulatory  Flexibility 
Act  (RFA).  see  5  U.S.C.  603,  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the  expected 
imfiact  on  small  entities  of  the  policies  and 
rules  proposed  in  this  NPRM.  Written  public 
comments  are  requested  on  the  IRFA. 
Comments  must  be  identified  as  responses  to 
the  IRFA  and  must  be  filed  by  the  deadlines 
for  comments  on  the  NPRM.  The  Secretary 
shall  cause  a  copy  of  this  NPRM  to  be  sent 

to  the  Chief  counsel  for  Advocacy  of  the 
Small  Business  Administration,  in 
accordance  with  5  U.S.C  603(a). 

A.  Reason  for  Action 

2.  This  NPRM  requests  public  conunent  on 
our  proposals  to  maximize  the  use  of 
spectrum  allocated  to  Multiple  Address 
Systems  in  the  Microwave  Service.  These 
proposals  include:  (1)  Converting  licensing  of 
MAS  spectrum  for  which  the  principal  use 
will  involve,  or  is  reasonably  likely  to 
involve,  "subscriber-based"  services,  from 
site-by-site  licensing  to  geographic  area 
licensing,  (2)  simplifying  and  streamlining 
the  MAS  licensing  procedures  and  rules,  (3) 
increasing  licensee  flexibility  to  provide 
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communication  services  that  are  responsive 
to  dynamic  demands,  and  (4)  employing 
competitive  bidding  procedures  (auctions)  to 
resolve  mutually  exclusive  applications  for 
MAS  spectrum  for  which  the  principal  use 
will  involve,  or  is  reasonably  likely  to 
involve,  "subscriber-based"  services.  In 
addition,  by  this  NPRM  we  temporarily 
suspend  the  acceptance  and  processing  of 
MAS  applications,  with  the  exception  of 
applications  in  a  few  noted  categories. 

B.  Objectives 

3.  In  attempting  to  maximize  the  use  of 
MAS  spectrum,  we  continue  our  efforts  to 
establish  a  flexible  regulatory  framework  for 
spectrum  allocations  that  will,  among  other 
things,  provide  op{>ortunities  for  continued 
development  of  competitive  new  service 
offerings  by  allowing  flexible  use  of 
spectrum,  expedite  market  entry  through 
modified  licensing  procedures,  and  promote 
technological  innovation  by  eliminating 
unnecessary  regulatory  burdens. 

C.  Legal  Basis 

4.  The  authority  for  this  action  is  contained 
in  Sections  4(i),  303(r),  and  309(j)  of  the 
Conununications  Act  of  1934,  as  amended, 
47  U.S.C  154(i),  303(r).  and  309(j].  See  also 
Administrative  Procedure  Act,  S  U.S.C  §  553. 

D.  Description  and  Estimate  of  Small  Entities 
Affected 

5.  Pursuant  to  the  Contract  with  America 
Advancement  Act  of  1996,  Public  Law  104- 
121. 110  Stat.  847  (1996),  the  Commission  is 
required  to  estimate  in  its  Final  Regulatory 
Flexibility  Analysis  the  number  of  small 
entities  to  which  a  rule  will  apply,  provide 
a  description  of  such  entities,  and  assess  the 
impact  of  the  rule  on  such  entities.  The 
Regulatwy  Flexibility  Act  defines  a  "small 
business"  to  be  the  same  as  a  "small  business 
concern"  under  the  Small  Business  Act 
unless  the  Commission  has  developed  one  or 
more  definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business  Act,  a 
"small  business  concern"  is  one  that:  (1)  Is 
independently  owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation:  and  (3) 
meets  any  additional  criteria  establishedby 
the  Small  Business  Administration  (SBA).  To 
assist  the  Commission  in  this  analysis, 
commanters  are  requested  to  provide 
information  regarding  how  many  MAS 
entities,  total,  would  be  affiected  by  the 
various  proposals  on  which  the  Commission 
seeks  conunent  in  this  NPRM.  In  particular, 
we  seek  estimates  of  how  many  affected 
entities  will  be  considered  "small 
businesses."  In  this  regard,  we  ask 
commenters  to  note  that  we  have  requested 
conunent  regarding  the  establishment  of  a 
small  business  definition  for  MAS  for  the 
purpose  of  competitive  bidding. 

6.  The  proposals  in  the  NPRM  would  effect 
MAS  licensees  and  applicants  for  licenses. 
Such  entities  fall  into  two  categories:  (1) 
Those  using  MAS  spectrum  for  which  the 
principal  use  involves,  will  involve,  or  is 
reasonably  likely  to  involve,  "subscriber- 
based"  (commercial)  services,  and  (2)  those 
using,  or  intending  to  use,  MAS  spectrum  to 
provide  for  their  own  internal 
communications  needs.  Theoretically,  it  is 
also  possible  that  an  entity  could  Ml  into 


both  categories.  The  spectrum  uses  in  the  two 
categories  differ  markedly. 

7.  With  respect  to  the  first  category,  neither 
the  Commission  nor  the  Small  Business 
Administration  (SBA)  has  developed  a 
specific  definition  of  small  entities 
applicable  tc  MAS  licensees  that  provide 
commercial  subscription  services.  The 
applicable  definition  of  small  entity  in  this 
instance  appears  to  be  the  definition  imder 
the  SBA  rules  applicable  to  establishments 
engaged  in  radiotelephone  communications. 
This  definition  provides  that  a  small  entity 
is  any  entity  employing  fewer  than  1,500 
persons.  See  13  CFR  121.201,  Standard 
Industrial  Classification  (SIC)  Code  4812.  The 
1992  Census  of  Transportation. 
Commimications  and  Utilities,  conducted  by 
the  Bureau  of  the  Census,  which  is  the  most 
recent  information  available,  shows  that  only 
12  radiotelephone  firms  out  of  a  total  of  1,178 
such  firms  operated  during  1992  had  1,000 
or  more  employees.  Therefore,  whether  or 
not  any  or  all  of  these  1 2  firms  are  MAS 

•  commercial  service  prroviders,  nearly  all 
MAS  commercial  service  providers  are  small 
businesses  by  the  SmaU  Business 
Administration's  d^nition.  The 
Commission's  licensing  database  indicates 
that,  as  of  November  8, 1996,  there  were  a 
total  of  8,171  MAS  station  authorizations.  Of 
these,  1087  authorizations  were  for  common 
carrier  service. 

8.  Alternatively,  under  the  SBA  rules,  the 
applicable  definition  of  small  entity  for  MAS 
licensees  that  provide  commercial 
subscription  services  may  also  be  applicable 
to  establishments  primarily  engaged  in 
furnishing  telegraph  and  other  message 
communications.  This  definition  provides 
that  a  small  entity  is  an  entity  with  annual 
receipts  of  $5  million  or  less.  See  13  CFR 
121.201,  Standard  Industrial  Classification 
(SIC)  Code  4822.  1992  Census  data,  which  is 
the  most  recent  information  available, 
indicates  that,  of  the  286  firms  under  this 
category.  247  had  annual  receipts  of  $4,999 
million  or  less.  We  seek  comment  on  whether 
the  appropriate  definition  for  such  MAS 
Ucensees  is  SIC  Code  4812.  SIC  Code  4822, 
or  both. 

9.  The  Commission  seeks  comment  on  the 
nvunber  of  small  entities  that  currentiy 
provide  commercial  MAS  subscription 
service,  and  the  number  of  small  entities  that 
would  anticipate  filing  applications  to 
provide  such  service  xuider  the  various 
proposals  described  in  the  NPRM.  We  seek 
conunent  on  whether  we  should  conclude, 
for  piuposes  of  the  Final  Regulatory 
Flexibility  Analysis  in  this  maner,  that  aU 
N4AS  commercial  communications  service 
providers  are  small  entities. 

10.  With  respect  to  the  second  category, 
which  consist  of  entities  that  use  or  seek  to 
use  MAS  spectrum  to  provide  for  their  own 
internal  communications  needs,  we  note  that 
MAS  serves  an  essential  role  in  a  range  of 
industrial,  business,  land  transportation,  and 
public  safety  activities.  These  radios  are  used 
by  companies  of  all  sizes  operating  in 
virtually  all  U.S.  business  categories.  Because 
of  the  array  of  users,  the  Commission  has  not 

>  developed  (nor  would  it  be  possible  to 
develop)  a  definition  of  small  entities 
specifically  applicable  to  such  MAS  users. 


Nor  is  there  a  precise  SBA  definition.  In  this 
context  we  again  seek  comment  on  whether 
the  appropriate  definition  of  small  entity 
under  the  SBA  rules  is  that  applicable  to 
radiotelephone  companies:  any  entity 
employing  fewer  than  1.500  persons.  See  13 
CFR  121.201,  Standard  Industrial 
Classification  (SIC)  Code  4812.  Again, 
alternatively,  we  seek  comment  on  the 
appropriateness  of  defining  such  MAS 
licensees  imder  SIC  Code  4822,  concerning 
estabUshments  primarily  engaged  in 
furnishing  telegraph  or  other  i^'essage 
communications,  or  pterhapn  under  both 
Codes  4812  and  4822.  For  the  purpose  of 
determining  whether  a  licensee  is  a  small 
business  as  defined  by  the  SmaU  Business 
Administration,  each  licensee  would  need  to 
be  evaluated  trithin  its  ovra  business  area. 
The  Commission's  Ucensing  database 
indicates  that,  as  of  November  8, 1996,  of  the 
8,171  total  MAS  station  authorizations,  7,084 
authorizations  were  for  private  radio  service, 
and  of  these,  426  were  for  private  mobile 
service. 

11.  We  seek  comment  on  the  niunber  of 
smaU  entities  that  use  MAS  s{>ectnun  for 
their  internal  communications  needs. 
Further,  we  seek  comment  on  the  number  of 
small  entities  that  are  likely  to  apply  for 
licenses,  under  the  various  proposals 
described  in  the  NPRM,  to  obtain  spectrum 
for  their  own  internal  communications 
needs.  Because  any  entity  engaged  in  a 
business  or  commercial  activity  is  eligible  to 
hold  an  MAS  license,  the  proposals  in  the 
NPRM  could  prospectively  affect  any  smaU 
business  in  the  United  States  interested  in 
using  MAS  for  its  o%vn  communications 
needs.  In  other  words,  the  universe  of 
pTos{>ective  or  possible  MAS  users  includes 
all  U.S.  small  businesses. 

12.  The  RFA  also  includes  smaU 
governmental  entities  as  a  part  of  the 
regulatory  fiexibility  analysis.  The  definition 
of  a  small  governmental  entity  is  one  with 
populations  of  fewer  than  50.000.  There  are 
85.006  governmental  entities  in  the  nation. 
This  number  includes  such  entities  as  states, 
counties,  cities,  utiUty  districts  and  school 
districts.  There  are  no  figures  available  on 
what  portion  of  this  number  has  papulations 
of  fewer  than  50,000.  However,  this  niunber 
includes  38,978  counties,  cities  and  tOMms, 
and  of  those,  37,566,  or  96  percent,  have 
populations  of  fewer  than  50,000.  The 
Census  Bureau  estimates  that  this  ratio  is 
approximately  accurate  for  aU  governmental 
entities.  Thus,  of  the  85,006  governmental 
entities,  we  estimate  that  96  percent  or 
81,600,  are  small  entities  that  may  be  affected 
by  our  rules. 

13.  Again,  we  have  requested  comment 
regarding  the  establishment  of  a  refined  smaU 
business  definition  for  MAS  for  the  purpose 
of  competitive  bidding.  This  NPRM  does  not 
propose  any  definition,  but  merely  seeks 
comment  on  this  issue. 

E.  Reporting.  Recordkeeping,  and  Other 
Compliance  RequireoKnts  ~ 

14.  If  we  have  competitive  bidding  to 
award  certain  MAS  licenses,  as  proposed,  - 
and  also  estabUsh  a  small  business  definition 
for  the  ptupose  of  competitive  bidding,  then 
all  smaU  businesses  that  choose  to  participate 
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in  these  services  will  be  requiied  to 
demonstrate  that  they  meet  the  criteria  set 
forth  in  quality  as  small  businesses.  See 
generally  47  CFR  Part  1 ,  Subpart  Q 
(competitive  bidding  proceedings).  Any 
small  business  applicant  wishing  to  avail 
itself  of  small  business  provisions  will  need 
to  make  the  general  financial  disclosures 
necessary  to  establish  that  the  small  business 
is  in  fact  small. 

15.  If  this  occurs,  prior  to  auction  each 
small  business  applicant  will  be  required  to 
submit  an  FCC  Form  175,  OMB  Clearance 
Number  3060-0600.  The  estimated  time  for 
filling  out  an  FCC  Form  175  is  45  minutes. 
In  addition  to  filing  an  FOC  Form  175,  each 
applicant  must  submit  information  regarding 
the  ownership  of  the  applicant,  any  joint 
ventiire  arrangements  or  bidding  consortia 
that  the  applicant  has  entered  into,  and 
financial  information  which  demonstrates 
that  a  small  business  wishing  to  qualify  for 
installment  payments  and  bidding  credits  is 
a  small  business.  Applicants  that  do  not  have 
audited  financial  statements  available  will  be 
permitted  to  certify  to  the  validity  of  their 
financial  showings.  While  many  small 
businesses  have  chosen  to  employ  attorneys 
prior  to  filing  an  application  to  partici{>ate  in 
an  auction,  the  rules  are  proposed  so  that  a 
small  business  working  with  the  information 
in  a  bidder  information  pwckage  can  file  an 
application  on  its  own.  When  an  applicant 
wins  a  license,  it  will  be  required  to  submit 
an  FCC  Form  494  (common  carrier)  or  FCC 
Form  402  (private  radio),  which  will  require 
technical  information  regarding  the 
applicant's  proposals  for  providing  service. 
lliis  application  will  require  information 
provided  by  an  engineer  who  will  have 
knowledge  of  the  systems  design.  (Also,  the 
Commission  is  currently  developing  a  single, 
consolidated  MAS  form,  FCC  Form  415. 
which  will  eventually  supersede  both  Form 
494  and  Form  402.) 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposals 

16.  None. 

C.  Significant  Alternatives  Minimizing  the 
Impact  on  Small  Entities  Consistent  With  the 
Stated  Objectives 

17.  The  NPRM  solicits  comment  on  a 
variety  of  proposals,  some  of  which  are 
described  below.  Any  significant  alternatives 
presented  in  the  conmients  will  be 
considered.  As  noted,  we  have  requested 
comment  regarding  the  establishment  of  a 
small  business  definition  for  MAS.  We  also 
seek  comment  generally  on  the  existence  of 
small  entities  in  MAS  and  how  many  total 
entities,  existing  and  potential,  would  be 
affected  by  the  proposed  rules  in  the  NPRM. 
Finally,  we  request  that  each  commenter 
identify  whether  it  is  a  "small  business" 
under  either  of  the  two  SBA  definitions 
described  supra— either  employing  fewer 
than  1,500  employees  (for  radiotelephone 
communications  companies)  or  having 
annual  receipts  of  S5  million  or  less  (for 
telegraph  or  other  message  communications 
companies). 

18.  The  Commission  ex{>ects  that  licensing 
subscriber-based  MAS  bands  by  geographic 
area,  as  proposed,  will  assist  small 


businesses.  As  described  supra,  such 
licensing  makes  expansion  of  operations 
easier,  and  this  flexibility  assists  all  licenses, 
including  small  business  licensees.  We  also 
believe  that  the  prof>osed  EA  geographic  area 
service  area  is  large  enough  to  support  the 
services  contemplated  while  being  small 
enough  to  be  attractive  to  small  business 
entities.  The  NPRM  also  proposes  a  purely 
private  allocation  for  licenses  using  MAS 
solely  for  internal  uses.  In  addition,  the 
proposed  flexible  approach  to  the  build-out 
of  MAS  systems  will  assist  licensees, 
including  small  business  licensees,  in 
designing  and  implementing  their  particular 
business  plans,  while  the  partitioning  and 
disaggregation  prop>osals  will  assist  those 
small  businesses  that  might  otherwise  be 
unable  to  acquire  a  "full"  license  as  currently 
configured.  Finally,  we  believe  that  the 
proposed  spectrum  auction  will  assist  small 
entities  desiring  to  obtain  MAS  licenses.  This 
approach  gets  licenses  to  those  most  likely  to 
use  them  most  effectively.  By  contrast,  when 
awarding  licenses  by  lotteries  it  is  only 
coincidental  when  the  license  is  awarded  to 
the  entity  best  suited  to  using  the  license. 
Using  lotteries,  therefore,  creates  uncertainty 
for  all  would-be  licensees,  including  those 
that  are  small  business.  We  seek  comment  on 
all  proposals  and  alternatives  described  in 
the  NPRM,  and  the  imptact  that  such 
proposals  and  alternatives  might  have  on 
small  entities. 

(FR  Doc.  97-6166  Filed  3-11-97;  8:45  am) 
BH.UNQ  COM  tn^-OI-P 


DEPARTMENT  OF  COMMERCE 

h4ational  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

nj>.02ii97q 

hitemational  Code  of  Conduct  for 
Responsible  Fisheries;  Second  Draft 
Implementation  Plan 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability;  request 

for  comments. 

summary:  NMFS  announces  the 
availability  of  a  second  Draft 
Implementation  Plan  (Plan)  for  the  Code 
of  Conduct  for  Responsible  Fisheries 
(Code)  and  invites  review  and  comment. 
The  purpose  and  intended  effect  of  this 
action  is  to  improve  the  document  and 
inform  the  public  of  its  content. 
DATES:  Comments  should  be  submitted 
on  or  before  April  28,  1997 
ADDRESSES:  Send  comments  to  Matteo 
Milazzo,  International  Fisheries 
Division,  Office  of  Sustainable 
Fisheri^.  NMFS,  1315  East-West 
Highway.  Silver  Spring,  MD  20910. 


FOR  FURTHER  INFORMATION  CONTACT: 
Matteo  Milazzo,  301-713-2276. 
SUPPt.EMENTARY  INFORMATION:  On  July 
25,  1996,  NMFS  announced  the 
availability  of  an  initial  Plan  for  the 
Code  in  the  Federal  Register  (61  FR 
38703)  and  requested  comments  by 
September  23. 1996.  At  the  close  of  this 
period,  it  became  clear  that  several  of 
the  public  comments  raised  substantive 
issues.  During  the  same  period,  two 
other  relevant  developments  took  place. 
First,  the  Congress  passed  numerous 
and  signiBcant  amendments  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  in 
the  form  of  the  Sustainable  Fisheries 
Act  (SFA)  and,  second.  NOAA/NMFS 
moved  into  the  final  and  substantive 
phase  of  its  long-term  program  planning 
exercise,  the  NMFS  Fisheries  Strategic 
Plan. 

The  requirements  of  the  SFA  and  the 
Strategic  Plan  point  in  the  same 
directions  as  the  Code.  In  effect,  NMFS 
will  implement  the  Code  domestically 
as  it  carries  out  its  Congressionally 
mandated  responsibiUties  smd  the 
objectives  of  the  Strategic  Plan. 
Accordingly,  NMFS  has  redrafted  the 
Plan,  taking  into  account  (1)  the 
comments  received  on  the  first  draft;  (2) 
the  guidance  provided  by  Congress  in 
the  Sustainable  Fisheries  Act;  and  (3) 
the  long-term  program  planning  that  is 
being  developed  through  the  NMFS 
Fisheries  Strategic  Plan. 

With  this  notice,  NMFS  notifies  the 
public  of  the  second  draft's  availability 
for  comment.  It  includes  the  Agency's 
definition  of  a  sustainable  fishery,  i.e., 
one  in  which  the  rate  or  level  of  fishing 
mortahty  does  not  jeopardize  the 
capacity  of  the  fishery  to  produce  the 
maximimi  sustainable  yield  on  a 
continuing  basis. 

For  further  background  and  rationale 
for  the  Plan,  please  refer  to  the  notice  of 
availability  published  on  July  25, 1996. 

Authority:  16  U.S.Q  1801  et  seq. 
Dated:  March  6, 1997. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-6193  Filed  3-11-97;  8:45  am) 
BILUNO  COOC  3510-22-F 


50  CFR  Part  630 
P.D.030597B] 

Atlantic  Tuna  Fisheries;  Public 
Hearings 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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ACTION:  Notice  of  public  hearings; 
request  for  comments. 

SUMMARY:  NMFS  will  hold  four  public 
hearings  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  regarding  proposed 
amen^ents  to  regulations  governing 
the  Atlantic  tuna  fisheries.  The 
proposed  rule  would  amend  regulations 
governing  the  Atlantic  tuna  fisheries  to: 
Divide  the  large  school-small  mediiun 
size  class  quota  and  the  large  mediiun- 
giant  quotas  of  Atlantic  Bluefin  Tima 
(ABT)  into  north  and  south  regional 
subquotas;  establish  a  new  tima  permit 
program  to  provide  for  category 
changes,  annual  renewals  and  the 
collection  of  fees;  establish  authority  for 
self-reporting  for  ABT  landed  imder  the 
Angling  category;  prohibit  the  retention 
of  ABT  less  than  the  large  medium  size 
class  by  vessels  permitted  in  the  General 
category;  prohibit  all  fishing  by  persons 
aboard  vessels  permitted  in  the  General 
category  on  designated  restricted-fishing 
days;  and  prohibit  the  use  of  spotter 
aircraft  except  in  pinse  seine  fisheries. 
The  proposed  regulatory  amendments 
are  necessary  to  achieve  domestic 
management  objectives  for  the  Atlantic 
tima  fisheries. 

DATES:  See  SUPPLEMENTARY  INFORMATION 
for  dates,  times,  and  locations  of  the 
public  hearings.  Written  comments  on 
the  proposed  rule  must  be  received  on 
or  before  March  31. 1997. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  the  pubUc  hearing 
locations.  Written  conunents  should  be 
sent  to  Rebecca  Lent.  Acting  Chief. 
Highly  Migratory  Species  Management 
Division  (F/SFl),  National  Marine 
Fisheries  Service.  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
Clearly  mark  the  outside  of  the  envelope 
"Atlantic  Tima  Comments." 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Murray-Brown  at  508-281-9260 
for  the  Gloucester,  MA,  hearing  or 
Christopher  Rogers  at  301-713-2347  for 
other  hearings,  or  for  general 
information. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  regulatory  amendments  that 
are  the  subject  of  the  hearings  are 
necessary  to  improve  management  and 
monitoring  of  the  U.S.  Atlantic  tuna 
fisheries,  to  implement  the  1996 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
recommendations,  and  to  enhance 
collection  of  data  to  improve  assessment 
of  the  environmental,  economic,  and 
social  impacts  of  the  fisheries. 

A  complete  description  of  the 
measures,  and  the  purpose  and  need  for 
the  proposed  action,  is  contained  in  the 


proposed  rule  published  March  4. 1997 
(62  FR  9726)  and  is  not  repeated  here. 
Copies  of  the  proposed  rule  may  be 
obtained  by  writing  (see  ADDRESSES)  or 
calling  one  of  the  contact  persons  (see 
FOR  FURTHER  INFORMATION  CONTACT). 

The  proposed  rule  provided  a 
comment  period  of  30  days  duration 
ending  on  March  31. 1997. 

The  public  hearing  schedule  is  as 
follows: 

Tuesday,  March  18.  1997,  Gloucester, 
MA,  7-9  p.m.  Milton  Fuller  School  (on 
Blackburn  Circle)  4  School  House  Rd. 

Gloucester,  MA  01930 

For  information  call:  (508)  281-9260 

Thursday.  March  20,  1997,  Manteo, 
NC,  7-9  p.m.  North  Carolina  Aquarium 

Airport  Road 

Manteo,  NC  27954 

For  information  call:  (301)  713-2347 

Tuesday.  March  25, 1997,  Toms  River, 
NJ,  7-9  p.m.  Holiday  Inn 
290  State  Highway  37  East 
Toms  River,  NJ  08753 
For  information  call:  (301)  713-2347 

Thursday,  March  27, 1997,  Silver 
Spring,  MD,  9  a.m.  - 12  noon  NOAA/ 
NMFS 

1305  East- West  Highway,  Room 
1W611 

Silver  Spring,  MD  20910 

For  information  call:  (301)  713-2347 

The  purpose  of  this  notice  is  to  alert 
the  interested  public  of  hearings  and 
provide  for  pubhc  participation.  These 
hearings  £ire  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Rebecca  Lent  by  March  14, 1997  (see 
ADDRESSES). 

Authority:  16  U.S.C.  971  et  seij. 

Dated:  March  6, 1997. 

Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

(FR  Doc.  97-6195  Filed  3-11-97;  8:45  am] 

BILLING  CODE  3S10-22-F 


50  CFR  Part  648 
p.D.  022887B] 

Mid-Atlantic  Fishery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  hearings;  request  for 

comments. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  will 


hold  public  hearings  to  allow  fm  input 
on  Amendment  10  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder,  Scup,  and  Bladi  Sea  Bass    . 
Fisheries  CFMP). 
DATES:  Written  comments  on 
Amendment  10  will  be  accepted  until 
April  25, 1997.  The  public  hearings  are 
sdieduled  to  be  held  from  March  25  to 
April  10, 1997.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  Send  comments  to  David  R. 
Keifer,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115  Federal  Building,  300  South  New 
Street,  Dover,  DE  19904. 

The  hearings  will  be  held  in 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  New  Jersey. 
Maryland,  Virginia,  and  North  Carolina. 
See  SUPPLEMENTARY  INFORMATION  for 
locations  of  the  hearings. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
302-674-2331. 
SUPPLEMENTARY  INFORMATION: 

Background 

Amendments  2  through  9  to  the  FMP, 
as  adopted  by  the  Council  and  the 
Atlantic  States  Marine  Fisheries 
Commission  and  approved  by  NMFS. 
established  procedures  for  setting 
annual  catch  specifications,  including 
recreational  harvest  limits  and 
conmieicial  quotas,  for  siunmer 
flounder,  scup,  and  black  sea  bass, 
established  minimum  fish  sizes, 
required  that  commercial  vessels  and 
party  and  charter  boats  obtain  ptennits, 
established  overfishing  definitions  for 
the  three  species,  estabUshed  limited 
entry  of  additional  vessels  into  the 
fisheries  for  the  three  species, 
implemented  minimum  mesh  net 
regulations  in  the  three  fisheries  and 
developed  a  dealer  and  vessel  reporting 
system. 

The  preferred  management  measures 
for  Amendment  10  adopted  by  the 
Council  for  hearings  are: 

1.  Modify  the  commercial  minimum 
mesh  regulations  such  that  the 
TniTiiTTium  mesh  provisions  (currently 
5.5-inch  (13.10  cm)  diamond  mesh) 
apply  to  the  entire  net; 

2.  Continue  the  moratorium  on  entry 
of  additional  commercial  vessels  into 
the  summer  flounder  fishery; 

3.  Remove  the  requirement  that  a 
vessel  with  a  moratorium  permit  must 
land  summer  flounder  at  some  point 
during  a  52-week  period  to  retain  the 
moratorium  permit; 

4.  Require  that  states  document  all 
summer  flounder  commercial  landings 
in  their  state  that  are  not  otherwise 
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included  in  the  Federal  monitoring  of 
permit  holders; 

5.  Implement  a  provision  such  that 
any  state  could  be  granted  de  minimus 
status  if  commercial  simmier  floiuider 
landings  during  the  last  preceding 
calendar  year  were  less  than  0.1  percent 
of  the  total  coastwide  quota; 

6.  Prohibit  transfer  of  summer 
flounder  at  sea;  and 

7.  Establish  a  special  state  permit  for 
party/charter  vessels  to  allow  the 
possession  of  summer  flounder  parts 
smaller  than  the  minimum  size. 

In  addition,  proposed  Amendment  10 
will  reconsider  the  vessel  replacement 
criteria  and  commercial  quota  system 
implemented  by  Amendment  2. 

Public  Hearings 

All  hearings  will  begin  at  7  p.m., 
except  the  New  York  hearings,  which 
will  begin  at  7:30  p.m.  The  dates  and 
locations  of  the  hearings  are  scheduled 
as  follows: 


1.  Tuesday,  March  25. 1997— Dunes 
Manor  Hotel,  28th  Street  and  the  Ocean, 
Ocean  City,  MD. 

2.  Monday,  April  7,  1997— North 
Carolina  State  Aquarium,  Airport  Road, 
Manteo,  NC. 

3.  Monday,  April  7,  1997— 
Massachusetts  Maritime  Academy,  101 
Academy  Drive,  Buzzards  Bay,  MA. 

4.  Monday,  April  7,  1997 — Marine 
and  Academic  Center,  Kingsborough 
Comnumity  College,  Manhattan  Beach, 
NY. 

5.  Tuesday.  April  8. 1997— Cornell 
Coop  Extension  Office,  246  Griffing 
Avenue,  Riverhead,  NY. 

6.  Tuesday,  April  8, 1997— Hohday 
Inn,  Routes  1  and  138,  S.  Kingston,  RI. 

7.  Tuesday,  April  8,  1997— Joslyn 
Hall,  Carteret  Community  College,  3505 
Arendell  Street,  Morehead  City,  NC 

8.  Wednesday,  April  9, 1997 — Cape 
May  Extension  Office.  Dennisville  Road. 
Cape  May  Courthouse.  NJ. 

9.  Wednesday.  April  9, 1997— Quality 
Inn  Lake  Wright,  6280  Northampton 
Boulevard,  Norfolk.  VA. 


10.  Wednesday,  April  9, 1997— 
Holiday  Inn.  1-95  and  Thames  Road, 
New  Lmidon,  CT. 

11.  Thursday,  April  10. 1997— 
Holiday  Inn.  290  State  Highway,  37 
East,  Toms  River,  NJ. 

The  hearings  will  be  tape  recorded 
with  the  tapes  filed  as  the  official 
transcript  of  the  hearings. 

These  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joanna  Davis  at 
the  Council  (see  ADDRESSES)  at  least  5 
days  prior  to  the  hearing  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  5, 1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  97-6071  Filed  3-11-97;  8:45  am] 

BULMQ  CODE  3610-22-F 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  96-086-2] 

Public  Meeting;  Center  for  Veterinary 
Biologies 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  is  the  second  notice  to 
producers  of  veterinary  biological 
products,  product  users,  and  other 
interested  {>ersons  that  we  are  holding  a 
seventh  annual  public  meeting  to 
discuss  current  regulatory  and  policy 
issues  related  to  the  manufacture, 
distribution,  and  use  of  veterinary 
biological  products.  This  notice  also 
announces  the  agenda  for  the  public 
meeting. 

PUCe,  DATES,  AND  TIMES  OF  MEETING:  The 
seventh  annual  public  meeting  will  be 
held  in  the  Scheman  Building  at  the 
Iowa  State  Center,  Ames,  LA,  on 
Tuesday  and  Wednesday,  April  15  and 
16, 1997,  from  8  a.m.  to  approximately 
5  p.m.  each  day. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kay  Wessman,  Center  for  Veterinary 
Biologies,  Inspections  and  CompUance, 
Veterinary  Services,  APHIS.  223  South 
Walnut  Avenue,  Ames.  LA,  telephone 
(515)  232-5785;  fax  (515)  232-7120;  or 
e-mail  kwessmanaphis.usda.gov. 
SUPPI.EMENTARY  INFORMATION:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  previously  announced 
that  it  was  scheduling  the  seventh 
annual  public  meeting  on  veterinary 
biologies  in  Ames,  LA,  on  April  15  and 
16, 1997  (See  61  FR  64499,  December  5, 
1996,  docket  No.  96-086-1).  In  its 
notice  for  the  meeting,  APHIS  requested 
interested  persons  to  submit  topics  to  be 
included  in  the  meeting's  agenda.  Based 
on  the  submissions  received  and  other 
considerations,  the  agenda  for  the 


seventh  annual  meeting  includes,  but  is 
not  limited  to,  the  following  topics: 

1.  The  Center  for  Veterinary  Biologies; 

2.  Program  activity  updates; 

3.  Postmaii^eting  surveillance; 

4.  International  narmonization; 

5.  Electronic  transmissions; 

6.  Implementation  on  9  CFR  113.8  for 
in  vitro  testing; 

7.  Regulatory  reform; 

8.  Implementation  of  new  standards 
for  antibody  products; 

9.  Informal  meetings;  and 

10.  Open  discussion. 

During  the  "open  discussion"  portion 
of  the  meeting,  attendees  will  have  the 
opportimity  to  present  their  views  on 
any  matter  concerning  the  APHIS 
veterinary  biologies  program.  Comments 
may  be  either  impromptu  or  prepared. 
Persons  wishing  to  make  a  prepared 
statement  should  indicate  their 
intention  to  do  so  at  the  time  of 
registration,  by  indicating  the  subject  of 
their  remarks  and  the  appropriate  time 
they  would  Uke  to  spe^.  APHIS 
welcomes  and  encourages  the 
presentation  of  comments  at  the 
meeting. 

"Registration  forms,  lodging 
information,  and  copies  of  the  agenda 
for  the  seventh  annual  public  meeting 
may  be  obtained  from  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Advance  registration  is 
required.  The  deadline  for  advance 
registration  is  March  24, 1997.  A  block 
of  total  rooms  has  been  set  aside  for  this 
meeting  until  this  date:  Early 
reservations  is  strongly  encouraged. 

Andiority:  21  U.S.C.  151-159. 

Done  in  Washington,  DC,  this  7th  day  of 
March  1997. 
Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  97-6202  Filed  3-11-97;  8:45  am] 
BUJNQ  CODE  341»-M-P    . 


Forest  Service 

San  Juan  Wlldltfe  and  Fuels 
Improvement  Projects,  Tahoe  National 
Forest;  Nevada  County,  Califomia 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice;  Intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service  will  prepare  an 
environmental  impact  statement  (EIS) 


for  a  proposal  to  implement  a  Fuels  and 
Wildlife  improvement  project  on  the 
Nevada  County  Ranger  District.  This 
project  is  intended  to  utilize  vegetative 
manipulation,  biomass  removal,  and 
prescribed  fire  to  lower  existing  fire 
hazards  and  improve  wildUfe  habitat  in 
the  project  area.  There  will  be  some 
timber  harvest  included  in  the  project  to 
help  accomplish  desired  levels  of  crown 
closures  and  spacing  of  standing  trees, 
the  EIS  described  herein  pertains  only 
to  the  treatment  areas  as  outlined  within 
the  San  Juan  Project  proposals. 

The  Forest  Service  gives  notice  of  the 
full  environmental  analysis  and 
decision  making  process  that  will  occur 
on  the  Proposed  Action  so  that 
interested  and  afiected  people,  along 
with  local.  State  and  other  Federal 
agencies  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
decision.  The  Tahoe  National  F6rest 
invites  written  input  concerning  issues 
specific  to  the  Proposed  Action. 

The  Proposed  Action  is  to  estabUsh  a 
series  of  treatment  areas  over  2,500 
acres  along  the  Graniteville  Road  north 
east  of  Nevada  Qty.  The  area  lies  within 
the  Nevada  Qty  Ranger  District  of  the 
Tahoe  National  Forest.  The  proposed 
project  includes  700  acres  of  prescribed 
burning.  328  acres  of  oak  culturing.  452 
acres  of  shrub  modification,  and  1,619 
acres  of  conunercial  thinning  which  will 
generate  approximately  5.2  MMBF.  The 
intent  of  the  project  is  to  lower  levels  of 
existing  living  and  dead  fuels  that  could 
contribute  to  the  spread  and  intensity  of 
a  wildlife  event  in  the  area.  The  design 
of  the  project  will  allow  the 
manipulation  of  the  existing  stand 
structure  to  be  done  in  such  a  manner 
that  will  also  enhance  wrildlife  habitat 
and  migration  corridors.  The  exclusion 
of  fire  from  the  area  over  the  past  100 
years  has  affected  fire  potential  and  has 
degraded  wildlife  habitat  due  to 
overgrowth  in  the  area.  Alternatives  to 
the  proposed  action  will  be  developed 
by  March,  1997. 

Internal  scoping  and  public  comments 
to  date  have  identified  the  following 
issues:  Affect  of  project  on  Califomia 
Spotted  Owl,  Goshawk  and  deer  habitat. 
effects  of  timber  harvest  on  soil  stability, 
use  of  prescribed  fire  near  existing 
residence,  the  level  of  forest  products 
that  the  project  may  provide,  visual 
integrity  of  the  area,  the  stability  of 
affected  watersheds  and  any  potential 
erosion. 
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DATES:  Input  concerning  issues  with  the 
Proposed  Action  must  be  received  by 
March  24.  1997. 

AOOItESSES:  Direct  written  input  and 
questions  about  the  Proposed  Action 
and  Environmental  Impact  Statement  to 
the  Forest  Supervisor,  Tahoe  National 
Forest.  P.O.  Box  6003,  Nevada  City,  CA. 
95959-6003.  Telephone  (916)265-4531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Carlson,  Project  Leader,  Nevada 
City  Ranger  District,  Tahoe  National 
Forest.  P.O.  Box  6003.  Nevada  City,  CA. 
95959-6003.  Telephone  (916)265-4531. 

SUPPEMENTARY  INFORMATION:  The  EIS 
will  tier  to  the  Tahoe  National  Forest 
Land  and  Resource  Management  Plan 
and  Forest  Plan  EIS.  The  purpose  of  the 
Proposed  Action  is  four-fold. 

1.  Address  public  concerns  about 
potential  destruction  of  private  and 
public  lands  due  to  uncontrolled 
wildfires. 

2.  Improve  the  existing  state  of  the 
forested  areas  in  such  a  manner  that 
wildlife  within  the  area  will  have  better 
forage,  habitat,  cover,  and  migration 
corridors. 

3.  Improve  the  overall  health  of  the 
timber  stands  by  removing  undesirable 
understory  and  other  weakened  or  high- 
risk  trees. 

4.  Provide  forest  products  for  the 
forest  products  industry. 

Public  Scoping  Process:  A  letter 
describing  the  Proposed  Action  was 
mailed  to  a  list  of  interested  parties  on 
January  9, 1997.  An  article  describing 
the  project  and  soliciting  information/ 
concerns  from  the  public  was  published 
in  the  "The  Union"  newspaper  in  Grass 
Valley,  CA.  On  February  18,  1997.  The 
Tahoe  National  Forest  plans  to  issue  a 
scoping  letter  to  all  interested  publics  in 
March,  1997.  A  public  meeting  with 
potentially  interested  parties  and 
specialists  occurred  on  February  22, 
1997. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Registar. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
enviroimiental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  the  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
"Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC",  435  U.S.  519.  533  (1978). 
Also,  environmental  objections  that 


could  be  raised  at  the  draft  EIS  stage  but 
that  are  not  raised  until  after  completion 
of  the  final  EIS  may  be  waived  or 
dismissed  by  the  courts.  "City  of 
Angoon  v.  Model",  803  F.2d  1016. 1022 
(9th  Cir.  1986)  and  "Wisconsin 
Heritages.  Inc.  v.  Harris",  490  F  Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  on  the  draft  EIS  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfudy  consider  them  and 
respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  Proposed  Action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  8j>ecific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

A  draft  EIS  is  expected  to  be  available 
for  agency  and  public  review  by  April 
1997.  A  final  EIS  is  expected  to  be 
completed  by  )ime  1997  and 
documented  by  a  Record  of  Decision. 

The  responsible  official  for  the  EIS 
and  decision  is  John  H.  Skinner,  Forest 
Supervisor.  Tahoe  National  Forest.  P.O. 
Box  6003.  Nevada  City.  CA  95959-6003. 

Dated:  March  4.  1997. 
John  H.  Skiniwr, 
Forest  Supervisor. 
IFR  Doc.  97-6178  Filed  3-11-97;  8:4Sami 

CODE  3410-1 1-M 


Grain  Inap^ction,  Packers  and 
Stockyards  Administration,  USOA 

Iron  Rang*  Livestock  Exchange,  inc.; 
Aitkin,  Minnesota;  Correction 

A  notice  of  the  posting  of  certain 
stockyards  listing  their  facility  number, 
name,  and  location  was  published  in  the 
Federal  Register  on  February  7, 1997, 
(62  FR  5795).  This  notice  is  to  correct 
the  posting  number  assigned  to  Iron 
Range  Livestock  Exchange,  Inc..  to  read 
MN-192. 


Done  at  Washington,  D.C.,  this  4th  day  of 
March  1997. 
Daniel  L.  Van  Ackaren, 

Director.  Livestock  Marketing  Division, 

Packers  and  Stockyards  Programs. 

[FR  Doc.  97-6097  Filed  3-11-97;  8:45  am] 

BH,UNO  CODE  M10-B«-P 


BLACKSTONE  RIVER  VALLEY 
NATIONAL  HERITAGE  CORRIDOR 
COMMISSION 

Biackstone  River  Valley  National 
Heritage  Corridor;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5,  United 
States  Code,  that  a  meeting  of  the 
Biackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Thursday,  March  27,  1997. 

The  Commission  was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7:00  p.m. 
in  the  Auditorium  of  Valley  Resource, 
Inc..  1595  Mendon  Road,  Cumberland, 
RI  for  the  following  reasons: 

1.  Update  on  Cumberland  Projects 

2.  Welcome  Workshops;  The  Plan 

3.  Commission  Business 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
Susan  K.  Moore,  Executive  Director, 
Biackstone  River  Valley  National 
Heritage  Corridor  Commission,  One 
Depot  Square,  Woonsocket.  RI  02895. 
Tel.:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Susan  K. 
Moore,  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 
Susan  IL  Moon, 
Executive  Director.  BR\rNHCC. 
[FR  Doc.  97-5624  Filed  3-6-97;  8:45  am) 

MUMQ  CODE  4310-70-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
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clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Census  2000  Dress  Rehearsal  Special 
Place  Facility  Questionnaire  Operation. 

Forai  Numberis):  DX-351. 

Agency  Approval  Number:  0607-0786. 

Type  of  Request:  Reinstatement,  nvith 
chuige.  of  an  expired  collection.  > 

Burden:  125  hours. 

Number  of  Respondents:  500. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  Planning  is  currently 
underway  for  the  Census  2000  Dress 
Rehearsal  which  is  an  integral  part  of  the 
overall  planning  process  for  the  Year  2000 
Decennial  Census.  The  Census  Bureau  must 
provide  everyone  in  the  dress  rehearsal  sites 
the  opportimity  to  be  counted  including 
persons  living  at  group  quarters  (CQs) 
(student  dorms,  shelters,  group  homes,  etc.) 
and  housing  units  (HUs)  at  and/or  associated 
with  special  places  (SPs).  One  of  the  major 
requirements  for  enumeration  of  persons  at 
SP  focilities  is  to  identify  the  GQs  and  any 
associated  HUs  at  each  SP. 

We  will  maintnin  a  file  of  SPs  and 
GQs  for  the  dress  rehearsal  sites  that 
was  created  from  the  1990  census  GQ 
files  and  updated  from  ongoing 
programs  and  other  activities  that  will 
be  carried  out  for  the  Census  2000  Dress 
Rehearsal. 

Another  operation  that  will  assist  in 
updating  our  list  of  SPs  and  GQs  is 
called  the  Special  Place  Facility 
Questionnaire  Operation.  In  this 
operation  we  plan  to  phone  each  SP 
within  the  Census  2000  Dress  Rehearsal 
sites  and  conduct  computer  assisted 
interviews  to  identify  and  collect 
updated  information  about  the  GQs  and 
HUs  at  each  SP  using  the  DX-351 
Special  Place  Facility  Questionnaire. 

Affected  Public:  Businesses  or  other  for- 
profit.  Individuals  or  households.  Not-for- 
profit  institutions. 

Frequency:  One-time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC.  Sections  141 
and  193. 

OhfB  Desk  Officer.  Jerry  Coffoy.  (202)  395- 
7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5327,  14th  and  Constitution 
Avenue.  NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 


Dated:  March  6. 1997. 


Departmental  Forms  Clearance  Officer,  Offkx 
of  Management  and  Organization. 
[FR  Doc.  97-6162  FUed  3-11-97;  8:45  am] 
BMJJNG  COM  8S1O-07-P 


NafHonai  Institute  Of  Standards  and 
Technology 

Announcing  a  Meeting  of  the 
Compulsr  System  Security  and  Privacy 
Advisory  Board 

AQBICY:  National  Institute  of  Standards 
and  Technology. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal   . 
Advisory  Committee  Act.  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Computw 
System  Security  and  Privacy  Advisory 
Board  will  meet  Monday,  March  24  and 
Tuesday,  March  25, 1997  from  9:00  a.m. 
to  5:00  p.m.  The  Advisory  Board  was 
established  by  the  Computer  Security 
Act  of  1987  (P.L.  lOa-235)  to  advise  the 
Secretary  of  Commerce  and  the  Director 
of  NIST  on  security  and  privacy  issues 
pertaining  to  Federal  computer  systems. 
All  sessions  will  be  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
March  24  and  25, 1997,  from  9:00  a.m. 
to  5:00  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  National  Institute  of  Standards 
and  Technology,  Administration 
Building,  Lecture  Room  D,  Gaithersburg, 
Maryland  20899-0001. 

agbioa: 

— ^Welcome  and  Overview 

— Issues  Update 

— Public  Key  InfrBStructure  and  Related 

Issues 
— Computerized  Privacy  Issues/ 

Standards  Review 
— ^Privacy  Database  Development 
— ^Pending  Business 
— ^E^ibtic  Participation 
— ^Agenda  development  for  June  meeting 
—Wrap-Up 

PtIBUC  PARTICIPATKM:  The  Board  agenda 
will  include  a  period  of  time,  not  to 
exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  area 
asked  to  contact  the  Board  Secretariat  at 
the  telephone  number  indicated  below. 
In  addition,  written  statements  are 
invited  and  may  be  submitted  to  the 
Board  at  any  time.  Written  statements 
shoidd  be  directed  to  the  Information 
Technology  Laboratory,  Building  820, 
Room  426,  National  Institute  of 
Standards  and  Technology, 


Gaithersburg,  MD  20889-0001.  It  would 
be  appreciated  if  fifteen  copies  of 
written  material  were  submitted  for 
distribution  to  the  Board  by  March  21, 
1997.  Approximately  20  seats  will  be 
available  for  the  public  and  media. 
FOR  FURTHER  STOWMATIOII  CONTACT: 
Mr.  Edward  Roback,  Board  Secretariat, 
Information  Technology  Laboratory, 
National  Institute  of  Standards  and 
Technology,  Building  820,  Room  428, 
Gaithersburg,  MD  20899-0001, 
tel^hone:  (301)  975-3896. 

Dated:  March  5, 1997. 
EJafaw  B«Dt— Mi—s, 

Director.  Program  Office. 

(FR  Doc.  97-6177  Filed  3-ll-e7;  8:45  am] 

OOOE  MIO-IS-H 


MaMonai  Ocaanic  and  Atmospheric 
Administration 


rsiiiNiB  I  amiiy  oi  rvnns 

ACTION:  Proposed  collection:  comment 
request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperworit  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  ccmtinuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  12. 1997. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Linda  Engelmeier,  Defwrtmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington  DC  20503  (Attention: 
NOAA  Desk  Officer). 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  iat  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Andrew  A.  Rosenberg 
Ph.D.,  Regional  Administrator,  National 
Marine  Fisheries  Service,  1  Blackburn 
Drive,  Gloucester,  MA  01930. 

SUPPt^MENTARY  MFORMATION: 

L  Abstract 

NOAA  is  requesting  emergency  OMB 
review  of  new  requirements  needed  for 
the  implementation  of  Framework 
Adjustment  20  (Frameworin  20)  to  the 
Fishery  Management  Plan  in  the 
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Northeast  Multispecies  Fishery  (FMP). 
Action  is  requested  by  March  17, 1997. 
Specifically,  Framework  20  would 
implement  a  gillnet  vessel  effort- 
reduction  program  (by  including  a  cap 
on  the  number  of  nets  and  revising 
days-at-sea  monitoring),  and  implement 
programs  to  re-direct  effort  off  of  the 
overexploited  cod  stock  in  the  Gulf  of 
Maine  (GOM)  area.  These  measures 
need  to  be  in  effect  before  May  1,  1997 
{the  start  of  the  1997/1998  fishing  year) 
in  order  to  achieve  the  objectives  of  the 
FMP  in  that  fishing  year.  Failure  to  h^ve 
them  in  effect  at  the  start  of  the  1997/ 
1998  fishing  year  would  cause 
administrative  problems  and  prove 
unnecessarily  confusing  to  the  industry, 
bnplementation  also  cannot  be  delayed 
because  of  the  need  to  make  days-at-sea 
allocations,  implement  effort-reduction 
programs  in  the  gillnet  fishery,  re-direct 
focus  off  of  the  overexploited  cod  stock 
in  the  GOM  area,  and  reduce  discards  at 
sea  to  the  maximum  extent  practicable 
(as  required  by  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act).  These  measures,  combined  with 
the  measures  currently  in  place,  are 
critical  to  the  overall  success  of  the  FMP 
to  rebuild  the  principal  multispecies 
stocks  and  mitigate  some  of  its  impacts. 
It  is  anticipated  that  these  measures  mil 
curb  a  recent  pattern  of  effort 
displacement  into  the  COM  inshore  area 
that  resulted  fron^  initial  phases  of 
effort-reduction  programs  under 
Amendments  5,6,  and  7  to  the  FMP. 
Emergency  approval  of  this  request  is 
essential  to  the  mission  of  the  National 
Marine  Fisheries  Service  (NMFS). 

As  emergency  approvals  under  the 
PRA  are  for  a  very  limited  duration,  this 
notice  also  requests  public  comments  on 
a  follow-up  submission  that  will  be 
made  to  OMB  under  standard  review 
procedures. 

A  number  of  specific  information 
requirements  are  contained  in 
Framework  20.  These  measures  require 
that  multispecies  gillnet  vessels  select  to 
fish  under  a  "Day  gillnet"  and  "Trip 
gillnet"  category  designation;  adds  effort 
reduction  requirements  for  Day  gillnet 
vessels — a  requirement  to  take  120  days 
out  of  the  gillnet  fishery,  and  the 
requirement  to  request  tags  for,  and  tag, 
gillnets;  adds  a  call  in  requirement  for 
vessels  exceeding  the  cod  trip  limit 
when  fishing  north  of  42''00'  N.  latitude; 
and  adds  a  cod  trip  limit  exemption 
program  for  the  cod  fishery  south  of 
42'*00'  N.  latitiide. 

IL  Method  of  Collection 

Declarations  and  requests  for  net  tags 
are  made  by  form.  Cod  hail  reports  and 
exemption  requests  are  made  by  phone. 


m.  DaU 

OMB  Number:  0646-0202. 

Fonn  Number  None. 

Type  of  Review:  Emergency  and  Regular 
Submission. 

Affected  Public:  Individuals  and 
businesses  (fishermen). 

Estimated  Number  of  Respondents:  2.500. 

Estimated  Time  Per  Response:  5  minutes 
for  category  changes,  3  minutes  to  declare  the 
120  days  out  of  the  fishery,  1  minute  to 
attach  each  tag,  3  minutes  to  report  cod 
catch,  and  2  minutes  to  request  cod  limit 
exemption. 

Estimated  Total  Annutd  Burden  Hours: 
1.999. 

Estimated  Total  Annual  Cost  to  Public: 
$30,240  for  tags. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  infoimation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  6,  1997. 
Linda  Engebiwier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  97-6161  Filed  3-11-97;  8:45  am] 
nUJNQ  CODE  3610-22-P 


Rnai  Certification  for  ttie  Automation 
of  1 1  Weather  Service  Offices  (WSOs) 

action:  Notice. 

SUMMARY:  On  March  3,  1997  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere  approved  and  transmitted 
11  automation  certifications  to 
Congress. 

EFFECTIVE  DATE:  March  12,  1997. 
ADDRESSES:  Requests  for  copies  of  the 
final  automation  certification  packages 
should  be  sent  to  Tom  Beaver,  Room 
09356,  1325  East- West  Highway,  Silver 
Spring,  MD  20910. 
FOR  FURTHER  MFORMATION  CONTACT: 
Julie  Scanlon  at  301-713-1698  ext  151. 


SUPPLEMENTARY  MFORMATKM:  The  11 
automation  certifications  were  proposed 
in  the  Federal  Register  notice  published 
on  September  30,  1996  and  the  60-day 
public  comment  period  closed  on 
November  29, 1996.  There  were  no 
public  comments  received.  The 
Modernization  Transition  Committee 
(MTC)  considered  and  endorsed  these 
1 1  automation  certifications  at  its 
December  12, 1996  meeting,  concluding 
that  these  certifications  would  not  result 
in  any  degradation  of  service. 

(1)  Grand  Island,  NE 

(2)  Bristol,  TN 

(3)  Columbus,  GA 

(4)  Macon,  GA 

(5)  Port  Arthur.  TX 

(6)  Waco,  TX 

(7)  Bakersfield,  GA 

(8)  Helena,  MT 

(9)  Phoenix,  AZ 

(10)  Reno,  NV 

(11)  Salem.  OR 

After  consideration  that  no  public 
comments  were  received  and  the  MTC 
endorsements,  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere 
approved  all  11  automation 
certifications  and  transmitted  them  to 
Congress  on  March  3, 1997.  Certification 
approval  authority  was  delegated  from 
the  Secretary  to  the  Under  Secretary  in 
June  1996.  The  NWS  is  now  completing 
the  certification  requirements  by 
publishing  the  final  automation 
certifications  in  the  Federal  Register. 

Dated:  March  6, 1997. 
EUwrt  W.  Friday.  Ir., 

Assistant  Administrator  for  Weather  Services. 
(FR  Doc.  97-6136  Filed  3-11-97;  8:45  am) 
aiUJNQ  COOE  3610-12-M 


p.D.  030697A] 

Endangered  Species;  Pemiits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  an  application  for 

modification  8  to  scientiJBc  research 

permit  825  (P513). 

SUMMARY:  Notice  is  hereby  given  that 
the  Columbia  River  Inter-Tribal  Fish 
CoDunission  in  Portiand,  OR  (CRITFC) 
has  applied  in  due  form  for  a 
modification  to  a  permit  authorizing 
takes  of  endangered  and  threatened 
species  for  scientific  research  purposes. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  April  11. 
1997. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  apptointment: 
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Office  of  Protected  Resources.  F/PR3, 
NMFS,  1315  East- West  Highway,  Silver 
Spring.  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 
Street.  Suite  500.  Portland.  OR  97232- 
4169  (503-230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Environmental  and  Technical 
Services  Division.  Portland. 
SUPPLEMENTARY  INFORMATION:  CRITFC 
requests  a  modification  to  a  permit 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

CRITFC  {P513)  requests  modification 
8  to  scientific  research  permit  825  for 
increases  in  the  takes  of  adult  and 
juvenile,  threatened.  Snake  River 
spring/summer  chinook  salmon 
[Oncorhynchus  tshawytscha)  and 
juvenile,  threatened.  Snake  River  £all 
chinook  salmon  [Oncorhynchus 
tshawytscha)  associated  with  additional 
sampling  locations  and  a  new  study 
designed  to  measure  the  survival, 
migration  rate,  and  growth  of  hatchery 
and  wild  subyearling  Ml  chinook 
salmon  emigrating  fi-om  major  mainstem 
tributaries  of  the  Snake  River  above 
Lower  Granite  Dam.  Also  for 
modification  8,  CRITFC  requests  a  take 
of  adult,  threatened.  Snake  River  fall 
chinook  salmon  associated  with 
spawning  ground  siuveys.  Permit  825 
currenUy  authorizes  CRITFC  takes  of 
adult  and  juvenile,  threatened.  Snake 
River  spring/summer  chinook  salmon; 
juvenile,  threatened.  Snake  River  fall 
chinook  salmqn;  and  juvenile, 
endangered.  Snake  River  sockeye 
salmon  [Oncorhynchus  nerka) 
associated  with  six  studies:  Juvenile 
chinook  salmon  surveys,  Tinnahn  River 
subbasin  monitoring,  spawning  ground 
surveys,  scale  sampling, 
cryopreservation  of  chinook  salmon 
gametes,  and  a  gas  bubble  trauma  study. 
ESA-listed  adult  salmon  are  proposed  to 
be  captured  at  Boimeville  Dam  on  the 
Snake  River,  anesthetized,  examined 
and  sampled  for  scales,  allowed  to 
recover  firom  the  anesthetic,  and 
released.  ESA-listed  adult  salmon  are 
also  proposed  to  be  observed  during 
spawning  ground  surveys  and  carcasses 
collected.  Post-spawned.  ESA-listed. 
adult  male  salmon  are  also  proposed  to 
be  collected,  anesthetized,  sampled  for 
scales  and  gametes,  allowed  to  recover 
from  the  anesthetic,  and  released.  ESA- 
listed  juvenile  salmon  are  proposed  to 
be  observed  by  snorkeling;  captured. 


handled,  and  released;  or  captured, 
anesthetized,  examined  or  sampled  for 
scales  or  tagged  with  passive  integrated 
transponders  or  marked  with  dye, 
allowed  to  recover  from  the  anesthetic, 
and  released.  An  increase  in  juvenile. 
ESA-listed.  Snake  River  spring/summer 
chinook  salmon  indirect  mortalities  is 
requested.  Juvenile,  ESA-listed,  Snake 
River  fall  chinook  salmon  indirect 
mortalities  are  also  requested. 
Modification  8  would  be  valid  for  the 
duration  of  the  permit  Permit  825 
expires  on  December  31, 1997.  Those 
individuals  requesting  a  hearing  on  the 
permit  modification  request  should  set 
out  the  specific  reasons  why  a  hearing 
would  be  appropriate  (see  ADDRESSES). 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  NOAA.  All 
statements  and  opinions  contained  in . 
the  above  application  summary  are 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  March  6, 1997. 
Robert  C  Ziofaro, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  97-6194  Filed  3-11-97;  8:45  am] 
BiLLMOCOOE  3610-t2-f 


COIMMISSiON  OF  RNE  ARTS 

Notice  of  Meeting 

The  Gommission  of  Fine  Arts'  next 
meeting  is  scheduled  for  20  March  1997 
at  10:00  AM  in  the  Commission's  offices 
in  the  Pension  Building,  Suite  312. 
Judiciary  Square,  441  F  Street,  N.W.. 
Washington.  D.C.  20001  to  discuss 
various  projects  affecting  the 
appearance  of  Washington,  D.C. 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton.  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  D.C.  5  March  1997. 
Oiaries  H.  Atberton, 
Secretary. 

[FR  Doc.  97-«144  Fded  3-11-97;  8:45  am] 
aaxMO  COOE  6310-m-H 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Commission  Agenda  and  Prforttiss/ 
Qovemment  Performance  and  Results 
Act  (GPRA);  Public  Hearing 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Commission  will  conduct 
a  public  hearing  to  receive  views  from 
all  interested  parties  about  its  agenda 
and  priorities  for  Commission  attention 
during  fiscal  year  1999,  which  begins 
October  1,  1998,  and  about  its  draft 
strategic  plan,  to  be  submitted  to  ' 
Congress  September  30. 1997,  pursuant 
to  the  Government  Performance  and 
Results  Act  (GPRA).  Participation  by 
members  of  the  public  is  invited. 
Written  comments  and  oral 
presentations  concerning  the 
Commission's  agenda  and  priorities  for 
fiscal  year  1999,  and  strategic  plan  will 
become  part  of  the  public  record. 
DATES:  The  hearing  will  begin  at  10  a.m. 
on  May  13, 1997.  Written  comments  and 
requests  from  members  of  the  public 
desiring  to  make  oral  presentations  must 
be  received  by  the  Office  of  the 
Secretary  not  later  than  April  29, 1997, 
Persons  desiring  to  make  oral 
presentations  at  this  hearing  must 
submit  a  written  text  of  their 
presentations  not  later  than  May  6, 
1997. 

ADDRESSES:  The  hearing  will  be  in  room 
420  of  the  East- West  Towers  Building. 
4330  East-West  Highway,  Bethesda. 
Maryland  20814.  Written  comments, 
requests  to  make  oral  presentations,  and 
texts  of  oral  presentations  should  be 
captioned  "Agenda.  Priorities  and 
Strategic  Plan"  and  mailed  to  the  Office 
of  the  Secretary.  Consumer  Product 
Safety  Commission.  Washington.  D.C 
20207.  or  delivered  to  that  office,  room 
502.  4330  East-West  Highway,  Bethesda, 
Maryland  20814. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  hearing,  a  copy  of 
the  strategic  plan  (available  April  1. 
1997),  or  to  request  an  opportunity  to 
make  an  oral  presentation,  call  or  write 
Rockelle  Hammond,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-0800;  telefax  (301) 
504-0127. 

SUPPLBBITARY  INFORMATION: 

Statutory  Requirements 

Section  4(j)  of  the  Consumar  Product 
Safety  Act  (CPSA)  (15  U.S.C.  2053(j)) 
requires  the  Commission  to  establish  an 
agenda  for  action  under  the  laws  it 
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administers,  and,  to  the  extent  feasible, 
to  select  priorities  for  action  at  least  30 
days  before  the  beginning  of  each  fiscal 
year.  Section  4(j)  of  the  CPSA  provides 
further  that  before  establishing  its 
agenda  and  priorities,  the  Commission 
shall  conduct  a  public  hearing  and 
provide  an  opportimity  for  the 
submission  of  comments.  In  addition, 
section  306(d)  of  the  Government 
Performance  and  Results  Act  (GPRA)  (5 
U.S.C.  306(d))  requires  the  Commission 
to  seek  comments  from  interested 
parties  on  the  agency's  proposed 
strategic  plan.  The  strategic  plan  is  a 
GPRA  requirement.  The  plan  will 
provide  an  overall  guide  to  the 
formulation  of  future  agency  actions  and 
budget  requests.  A  final  strategic  plan  is 
required  to  be  submitted  to  the  Office  of 
Management  and  Budget  and  Congress 
not  later  than  SeptemfaMer  30,  1997.  (5 
U.S.C.  306(a)). 

The  Office  of  Management  and  Budget 
requires  all  Federal  agencies  to  submit 
their  budget  requests  1 3  months  before 
the  beginning  of  each  fiscal  year.  The 
Commission  is  formulating  its  budget 
request  for  fiscal  year  1999.  which 
begins  on  October  1,  1998.  This  budget 
request  must  reflect  the  contents  of  the 
agency's  strategic  plan  developed  under 
GPRA. 

The  Commission  is  charged  by 
Congress  with  protecting  the  public 
from  unreasonable  risks  of  injury 
associated  with  consumer  products.  The 
Commission  enforces  and  administers 
the  Consumer  Product  Safety  Act  (15 
U.S.C.  2051  et  seq.y,  the  Federal 
Hazardous  Substances  Act  (15  U.S.C. 
1261  et  seq.);  the  Flammable  Fabrics  Act 
(15  U.S.C.  1191  et  seq);  the  Poison 
Prevention  Packaging  Act  (15  U.S.C. 
1471  et  seq.y,  and  the  Refrigerator  Safety 
Act  (15  U.S.C.  1211  etseq.).  Standards 
and  regulations  issued  under  provisions 
of  those  statutes  are  codified  in  the  Code 
of  l^ederal  Regulations,  title  16,  chapter 

n. 

Purpose  of  the  Public  Hearing 

The  Commission  will  conduct  a 
public  hearing  on  May  13,  1997  to 
receive  comments  from  the  public 
concerning  its  draft  GPRA  strategic 
plan,  and  agenda  and  priorities  for  fiscal 
year  1999.  The  Commissioners  desire  to 
obtain  the  views  of  a  wide  range  of 
interested  persons  including  consumers; 
manufacturers,  importers,  distributors, 
and  retailers  of  consumer  products: 
members  of  the  academic  conmiunity; 
consumer  advocates;  and  health  and 
safety  officers  of  state  and  local 
governments. 

While  the  Commission  bas^road 
juriBdiction  over  products  used  by 
consumers,  its  staff  and  budget  are 


limited.  Section  4(j)  of  the  CPSA 
expresses  Congressional  direction  to  the 
Conmiission  to  establish  an  agenda  for 
action  each  fiscal  year  and,  if  feasible, 
to  select  bom  that  agenda  some  of  those 
projects  for  priority  attention.  These 
priorities  are  reflected  in  the  draft 
strategic  plan  developed  under  GPRA. 

Participation  in  the  Hearing 

Persons  who  desire  to  make  oral 
presentations  at  the  hearing  on  May  13, 
1997,  should  call  or  write  Rockelle 
Hammond,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington.  D.C.  20207.  telephone 
(301)  504-0800,  telefax  (301)  504-0127, 
not  later  than  April  29, 1997.  Persons 
who  desire  a  copy  of  the  draft  strategic 
plan  (available  April  1,  1997)  may  call 
or  write  Rockelle  Hammond,  office  of 
the  Secretary  CPSC,  Washington  DC 
20207,  telephone  (301)  504-0800,  (301) 
504-0127. 

Presentations  should  be  limited  to 
approximately  ten  minutes.  Persons 
desiring  to  make  presentations  must 
submit  the  written  text  of  their 
presentations  to  the  Office  of  the 
Secretary  not  later  than  May  6, 1997. 
The  Commission  reserves  the  right  to 
impose  further  time  limitations  on  all 
presentations  and  further  restrictions  to 
avoid  duplication  of  presentations.  The 
hearing  will  begin  at  10  a.m.  on  May  13, 
1997  and  will  conclude  the  same  day. 

Written  Conuneots 

Written  comments  on  the 
Commission's  draft  strategic  plan,  and 
agenda  and  priorities  for  fiscal  year 
1999.  should  be  received  in  the  Office 
of  the  Secretary  not  later  than  April  29. 
1997. 

Dated:  March  7,  1997. 
Sadye  E.  Dnmi. 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  97-6229  Filed  3-11-97;  8:45  ami 
BIUJNOOOOC  633S-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Anny 

Corps  of  Engineers 

Intent  To  Prepare  a  Draft  Supplemental 
Environmental  Impact  Statement  for 
tfte  Limited  Reevaluation  Study  for  the 
Deeping  of  the  Arthur  Kill/Howiand 
Hook  Navigation  Chanr>el 

AGENCY:  Corps  of  Engineers,  IX)D. 
ACTION:  Notice  of  intent 

SUMMARY:  In  response  to  a  House  of 
Representatives,  Committee  on  Public 


Works  and  Transportation  Resolution 
dated  May  9, 1979  to  alleviate  current 
and  future  navigation  restrictions 
associated  with  the  Arthur  Kill/ 
Howland  Hook  navigation  channel.  The 
U.S.  Army  Corps  of  Engineers,  New 
York  District,  prepared  a  feasibility 
report  and  a  final  environmental  impact 
statement  in  October  1995  that 
recommended  a  six  foot  deepening 
[from  -  35  to  -41  feet)  for  a  distance 
of  approximately  2.1  miles  and  a  five 
foot  deepening  ( -  35  to  -  40  feet)  along 
another  1.0  mile  section  of  the  channel 

The  New  York  District  suspended 
work  on  the  project  in  1991.  The  Final 
Environmental  Impact  Statement  (FEIS) 
however  was  completed.  The  New  York 
District  has  now  initiated  a  Limited  Re- 
evaluation  study  to  reaffirm  the 
recommended  plan.  Upon  re-evaluation 
of  the  status  of  a  FEIS  which  was  filed 
on  July  11,  1986,  the  New  York  District 
has  determined  that  it  is  appropriate  to 
prepare  a  supplemental  environmental 
impact  statement.  This  notice  of  intent 
supersedes  the  earlier  notice  to  prepare 
a  new  environmental  impact  statement 
published  in  the  Federal  Register  on 
September  30,  1996. 

FOR  RJRTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this  notice, 
please  contact  Mr.  Mark  Burlas,  ATTN: 
CENAN-PL-EA,  U.S.  Army  Corps  of 
Engineers,  New  York  District,  26 
Federal  Plaza,  New  York.  NY  10278- 
0090,  or  phone  (212)  264-4663. 

SUPPt-EMENTARY  INFORMATION:  The 
Arthur  Kill  navigation  channel  is  a 
component  of  the  New  York  Harbor 
Estuarine  System  connecting  Raritan 
Bay  and  Newark  Bay.  The  chaimel  is 
situated  between  New  Jersey  and  Staten 
Island,  New  York.  The  Arthur  Kill/ 
Howland  Hook  navigation  channel's 
northern  limit  is  the  confluence  of  the 
Kill  van  Kull  and  Newark  Bay  channels. 
The  project  area  extends  south  for 
approximately  3.1  miles. 

Currently,  navigation  in  the  project 
area  is  severely  constrained.  The 
existing  depth  of  the  Arthur  Kill/ 
Howland  Hook  channel  section  is  not 
sufficient  to  allow  the  safe  and  efficient 
passage  of  fully  loaded  container  and 
liquid  bulk  (tankers)  vessels  calling  on 
terminals  in  the  chaimel.  The  current 
mode  of  operation  calls  for  tankers  to 
lighter-off  in  anchorages  and  enter  the 
Arthur  Kill/Howland  Hook  section  of 
channel  during  high  tides. 
Containerships  calling  on  terminals 
must  be  loaded  to  less  than  their  design 


Federal  Register  /  Vol.  62,  No.  48  /  Wednesday,  March  12,  1997  /  Notices 


11419 


capacities  at  their  home  ports  and  sail 
without  a  fidl  load. 
Gregory  0.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-6155  Filed  3-11-97;  8:45  am) 

BILUNQ  CODE  3710-Oe-M 


Corps  of  Engineers 

Availability  of  the  Environmental 
Assessment  for  the  Limited 
Reevaluation  Study  for  Deepening  of 
the  Kill  Van  Kull  and  Newark  Bay 
Navigation  Channels 

AGENCY:  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  A  Final  Environmental 
Impact  Statement  (FEIS)  for  the  Kill  Van 
Kull  and  Newark  Bay  Chaimel 
Deepening  Project  was  prepared  and  the 
project  was  authorized  in  the 
Supplemental  Appropriations  Act  of 
1985.  A  decision  was  made  to  deepen 
the  channels  in  two  phases  and  a 
Supplemental  EIS  was  prepared  to 
address  disposal  and  sediment 
contamination  issues  and  finalized  in 
1987.  Phase  I,  the  deepening  to  -40  feet 
mean  low  water  (MLW)  has  been 
completed.  The  U.S.  Army  Corps  of 
Engineers,  New  York  District  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  Phase  II  deepening  of  the 
channels  to  their  authorized  depth  of 
-  45  feet  MLW.  The  proposed  project 
extends  from  the  confluence  of  the  Kill 
Van  Kull  and  Anchorage  Channels  to 
Station  139+20N,  the  northern  edge  of 
the  Port  Elizabeth  reach,  approximately 
eight  miles.  The  non-federal  sponsor 
prefers  to  defer  portions  of  the  original 
project  including  the  Port  Newark 
Channel,  and  a  portion  of  the  Newark 
Bay  Channel  north  of  Station  139+ 20N. 
This  segment  was  included  in  the 
economic,  engineering,  and 
environmental  analyses,  but  is  not  being 
recommended  for  construction  at  this 
time.  The  New  York  District  has 
initiated  a  Limited  Reevaluation  Study 
to  reaffirm  the  recommended  plan.  An 
EA  is  being  prepared  to  update  the 
NEPA  process. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  more  information  regarding  this 
notice,  please  contact  Ms.  Mary  M. 
Browning,  ATTN:  CENAN-PL-EA,  U.S. 
Army  Corps  of  Engineers.  New  York 
District,  26  Federal  Plaza,  New  York, 
NY  10278-0090,  or  phone  (212)  264- 
2198. 

SUPPLEMENTARY  INFORMATION:  The  Kill 
Van  Kull  and  Newark  Bay  is  a 
component  of  the  Hudson-Raritan 
Estuarine  System  which  lies  below  the 
confluence  of  the  Hackensack  and 


Passaic  Rivers.  The  channel  is  situated 
between  New  Jersey  and  Staten  Island, 
New  York,  and  is  northwest  of  the 
Upper  Bay  of  New  York  Harbor. 

Currently,  navigation  in  the  project 
area  is  severely  constrained.  The 
existing  depth  of  the  Kill  Van  Kull  and 
Newark  Bay  Channels  are  not  sufficient 
to  allow  the  safe  and  efficient  passage  of 
fully  loaded  container  and  liquid  bulk 
(tankers)  vessels  still  willing  to  call  on 
terminals  in  the  channel.  The  current 
mode  of  operation  calls  for  tankers  to 
lighter-off  in  anchorages  and  enter  the 
Kill  Van  Kull  and  Newark  Bay  Channels 
during  high  tides.  Container  ships 
calling  on  terminals  must  be  loaded  to 
less  than  their  design  capacities  at  their 
home  ports  and  sail  without  a  full  load. 
This  is  inefficient,  costiy,  and  results  in 
unnecessary  navigational  and 
environmental  risks.  Deepening  the 
channels  to  their  authorized  depth  of 
-  45  feet  MLW  will  provide  for  more 
economically  efficient  and  safe 
utilization  ofthese  channels  by  vessels 
with  drafts  greater  than  40  feet. 
Gregory  D.  Showaher, 
Army  Federal  Register  liaison  Officer. 
[FR  Doc.  97-6156  Filed  3-11-97;  8:45  am) 
BILUNG  CODE  371(MM-M 


DEPARTMENT  OF  ENERGY 
p}ocket  No.  ETEC-023] 

Certification  of  the  Radiological 
Condition  of  Building  023  at  the 
Energy  Techrtology  Engineering 
Center  Near  Cfwtsworth,  CA 

AGENCY:  Office  of  Environmental 

Restoration,  DOE. 

ACTION:  Notice  of  certification. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  completed  radiological 
surveys  and  taken  remedial  action  to 
decontaminate  Building  023  located  at 
the  Energy  Technology  Engineering 
Center  (ETEC)  near  Chatsworth, 
California.  This  property  previously  was 
found  to  contain  radioactive  materials 
from  activities  carried  out  for  the 
Atomic  Energy  Commission  and  the 
Energy  Research  and  Developinent 
Administration  (AEC/ERDA), 
predecessor  agencies  to  DOE.  Although 
DOE  avras  the  majority  of  the  buildings 
and  equipment,  a  subsidiary  of 
Rockwell  International,  Rocketdyne, 
owned  the  land.  Rocketdyne  has 
recenUy  been  sold  to  Boeing  North 
American  Incorporated. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Williams,  Program  Manager,  Office  of 
Northwestern  Area  Programs,  Office  of 
Environmental  Restoration  (EM-44), 


U^.  Department  of  Energy,  Washington, 
D.C.  20585. 

SUPPLBIKNTARY  INFORMATION:  DOE  has 
implemented  environmental  restoration 
projects  at  ETEC  (Ventura  County,  Map 
Book  3,  Page  7,  Miscellaneous  Records) 
as  part  of  DOE's  Environmental 
Restoration  Program.  One  objective  of 
the  program  is  to  identify  and  clean  up 
or  otherwise  control  facilities  where 
residual  radioactive  contamination 
remains  firom  activities  carried  out 
under  contract  to  AEC/ERDA  during  the 
early  years  of  the  Nation's  atomic  energy 
program. 

CTEC  is  comprised  of  a  number  of 
facilities  and  structures  located  within 
Administrative  Area  IV  of  the  Santa 
Susana  Field  Laboratory.  The  work 
performed  for  DOE  at  ETEC  consisted 
primarily  of  testing  of  equipment, 
materials,  and  components  for  nuclear 
and  energy  related  programs.  These 
nuclear  energy  research  and 
development  programs  conducted  by 
Atomics  International  under  contract  to 
AEC/ERDA  began  in  1946.  Several 
buildings  and  land  areas  became 
radiologically  contaminated  as  a  resxilt 
of  facility  operations  and  site  activities. 
An  ETEC  area  that  has  been  designated 
for  cleanup  under  the  DOE 
Environmental  Restoration  Program  is 
Building  023.  Other  areas  undergoing 
decontamination  will  be  released  as 
they  are  completed  and  verified  to  meet 
established  cleanup  criteria  and 
standards  for  release  without 
radiological  restrictions  as  established 
in  DOE  Order  5400.5. 

Building  023  is  located  within  the 
central  portion  of  ETEC  and  is  situated 
on  B  Street  near  12th  Street  among 
several  adjacent  buildings  on  paved 
ground.  It  is  approximately  20  feet 
below  the  general  grade  of  12th  Street 
The  facility  consists  of  galvanized  steel 
walls  and  roof  on  a  concrete  slab  floor 
with  various  types  of  internal  walls  and 
partitions.  It  is  a  single  floor  structure 
which  was  constructed  in  two  phases: 
the  first  section  (circa  1962),  "023  ",  has 
been  used  for  the  storage  and  operation 
of  a  small  sodium  loop  for  studies  of 
radioactive  contamination  transport;  the 
second  section  (circa  1976),  "023A", 
consists  of  a  storage  and  setup  room  and 
a  well-equipped  analytical  chemistiy 
laboratory. 

The  first  Radiological  User  Permit  for 
Building  023,  Authorization  No.  105, 
was  issued  by  AEC  in  November  1976. 
This  authorization  related  to  the  use  of 
a  small  section  (or  sections)  of  activated 
stainless  steel  Experimental  Boiler 
Reactor  fuel  cladding  to  be  used  in  a 
small  sodium  test  loop.  The  purpose  of 
this  test  was  to  gather  data  on  this 
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transport  of  radiological  contamination 
in  sodium  loops.  The  sodium  loop  tests 
were  halted  in  1982  and  the  loop  was 
dismantled  in  1986. 

To  allow  the  release  of  Building  023 
for  use  without  radiological  restrictions, 
all  radioactive  material/contamination 
was  removed  from  the  facility.  This 
decontamination  and  decommissioning 
was  performed  in  three  phases,  starting 
in  1986  with  the  removal  of  the  sodium 
loop  and  ending  in  1993  after  removal 
of  the  remainder  of  the  radioactive 
Uquid  waste  holdup  system.  After  the 
decontamination  efforts  were 
completed,  a  comprehensive  final 
survey  of  the  building  interior  was 
performed  to  demonstrate  compliance 
with  standards  for  release  without 
radiological  restrictions.  The  State  of 
Cahfomia  Department  of  Health 
Services  has  concurred  that  the 
proposed  release  guidelines  provide 
adequate  assurance  for  release  without 
further  radiological  restrictions. 

Rockwell/Rc«ketdyne  pwrformed  a 
final  radiological  survey  in  1994.  The 
Environmental  Survey  and  Site 
Assessment  Program  of  the  Oak  Ridge 
Institute  for  Science  and  Education 
performed  independent  verification  of 
the  decontamination  project  in  1994. 
Post-decontamination  surveys  have 
demonstrated  that  Building  023  is  in 
compliance  with  DOE  decontamination 
criteria  and  standards  for  release 
without  radiological  restrictions.  EKDE 
intends  to  comply  with  appUcable 
Federal,  State,  and  local  requirements 
which  relate  to  propertv  transfer. 

Final  DOE  costs  for  tne 
decontamination  of  Building  023  were 
$89,000.  including  final  svu^ey  and 
waste  disposal.  The  final  cost  for 
Rockwell  International  was 
approximately  $90,000. 

No  appreciable  personnel  radiation 
exposure  was  anticipated  or 
encountered  from  activities  associated 
with  the  decontamination  of  Building 
023. 

The  certification  docket  will  be 
available  for  review  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday 
(except  Federal  holidays),  in  the  U.S. 
DOE  PubUc  Reading  Room  located  in 
Room  lE-190  of  the  Forrestal  Building, 
1000  Independence  Avenue.  S.W., 
Washington,  D.C.  Copies  of  the 
certification  docket  will  also  be 
available  at  the  following  locations: 
DOE  PubUc  Document  Room,  U.S.  DOE, 
Oakland  Operations  Office,  the  Federal 
Building.  1301  Clay  Street.  Oakland, 
California;  Cahfomia  State  University, 
Northridge,  Urt>an  Archives  Center, 
Oviatt  Library.  Room  4,  18111  Nordhoff, 
Northridge,  Cahfomia;  Simi  Valley 
Library,  2629  Tapo  Canyon  Road,  Simi 


Valley,  Cahfomia;  and  the  Piatt  Branch, 
Los  Angeles  PubUc  Library,  23600 
Victory  Boulevard,  Woodland  Hills, 
Cahfomia. 

DOE  has  issued  the  following 
statement  of  certification: 

Statement  of  Certification:  Energy 
Technology  Engineering  Center, 
Building  023 

The  U.S.  Department  of  Energy, 
Oakland  Operations  Office, 
Environmental  Restoration  Division,  has 
reviewed  and  analyzed  the  radiological 
data  obtained  following 
decontamination  of  Building  023  at  the 
Energy  Technology  Engineering  Center. 
Based  on  analysis  of  all  data  collected 
and  the  results  of  independent 
verification,  DOE  certifies  that  the 
following  property  is  in  compliance 
with  DOE  radiological  decontamination 
criteria  and  standards  as  established  in 
DOE  Order  5400.5.  This  certification  of 
compliance  provides  assurance  that 
future  use  of  the  property  will  result  in 
no  radiological  exposure  above 
applicable  guidelines  estabUshed  to 
protect  members  of  the  general  pubUc  or 
site  occupants.  Accordingly,  the 
property  specified  below  is  released 
from  DOE'S  Environmental  Restoration 
Program. 

Property  owned  by  Boeing  North 
American  Incorporated: 

Building  023,  at  the  Energy 
Technology  Engineering  Center 
(situated  within  Area  IV  of  the  Santa 
Susana  Field  Laboratory),  located  in  a 
portion  of  Tract  "A"  of  Rancho  Simi,  in 
the  County  of  Ventura,  State  of 
Cahfomia.  as  per  map  recorded  in  Book 
3,  Page  7  of  Miscellaneous  Records  of 
Ventura  Coimty. 

Issued  in  Washington,  D.C  on  February  28, 
1997. 

Junes  J.  FiorB, 

Acting  Deputy  Assistant  Secretary  for 
Environmental  Restoration. 
IFR  Doc.  97-6179  Filed  3-11-  97;  8:45  am) 
anuNO  cooc  MSO-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM97-2-48-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  6. 1997. 

Take  notice  that  on  Febmary  28, 1997. 
ANR  Rpeline  Company  (ANR)  tendered 
for  fiUng  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  proposed 
to  be  effective  April  1, 1997: 

Sixth  Revised  Sheet  No.  19 


Third  Revised  Sheet  No.  68H 

ANR  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  annual 
redetermination  of  the  levels  of  ANR's 
Transporter's  Use  (%)  as  required  by 
ANR's  currently  effective  tariff,  to 
become  effective  April  1, 1997.  This 
redetermination  reflects  an  increase  in 
certain  fuel  use  percentages  that 
comprise  ANR's  fuel  matrix  applicable 
to  transportation  service  on  its 
transmission  facilities,  storage  service 
and  gathering  service. 

ANR  states  that  all  of  its  Volume  No. 
1  and  Volume  No.  2  customers  and 
interested  State  Commissions  have  been 
mailed  a  copy  of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Firet  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  in  the 
Public  Reference  Room. 
Lois  O.  Caabell, 
Secretary. 

(FR  Doc.  97-6104  Filed  3-11-97;  8:45  am] 
wujNQ  CODE  rm-»%-m 


IDockM  No.  RP97-72-002] 

ANR  Pipeline  Company,  Notice  of 
Compliance  Filing 

March  6,  1997. 

Take  notice  that  on  March  3.  1997, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing,  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  proposed 
to  become  effective  December  1,  1996: 

Substitute  Second  Revised  Sheet  No.  37 
Substitute  Original  Sheet  No.  37A 
Substitute  Fifth  Revised  Sheet  No.  39 
Substitute  Sixth  Revised  Sheet  No.  120 

ANR  states  that  these  tariff  changes 
are  being  filed  pursuant  to  the 
Commission's  February  14, 1997  letter 
order  in  the  captioned  proceeding.  The 
revised  tariff  sheets  address  the  priority 
of  Rate  Schedule  FTS-2  service  during 
the  ten  (10)  days  each  month  that  such 
service  will  not  be  scheduled  as  firm 
service. 
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Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc.  97-6129  Filed  3-11-97;  8:45  am] 
BOUNG  COOE  «717-01-M 


[Docket  No.  RP97-66-002] 

Canyon  Creek  Compression  Company; 
Notice  of  Compliance  Filing 

March  6. 1997. 

Take  notice  that  on  February  28. 1997, 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  certain  tariff  sheets  to  be  effective 
May  1. 1997. 

Canyon  states  that  the  purpose  of  the 
filing  is  to:  (1)  reflect  changes  in  its  tariff 
to  conform  to  the  standards  adopted  by 
the  Gas  Industry  Standards  Board  and 
incorporated  into  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations  by  Order  Nos.  587  and  587- 
B;  and  (2)  comply  with  the 
Commission's  Order  issued  January  3. 
1997.  in  Docket  No.  RP97-66-000. 

Canyon  states  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictional 
customers,  all  parties  set  out  on  the 
official  service  list  at  Docket  No.  RP97- 
66-000.  and  interested  state  regulatory 
agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  March  21. 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  pnx:eeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  CasheU. 

Secretary. 

[FR  Doc.  97-6126  Filed  3-11-97;  8:45  ami 

BtUMO  CODE  e717-01-M 

[Docket  No.  ER97-1741-000] 

Cleveland  Electric  Illuminating 
Company;  Notice  of  Filing 

March  6, 1997. 

Take  notice  that  on  February  18.  1997, 
Cleveland  Electric  Illuminating 
Company  tendered  for  filing  its 
supplement  to  the  quarterly  report  of 
transactions  for  the  period  October  1. 
1996  to  December  31. 1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  18, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vvill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaahelL 
Secretary. 

(FR  Doc  97-6115  Filed  3-ll-«7;  8:45  ami 
BNJJNO  COOE  enr-oi-M 

[Docket  Na  TIIM7-4-22-000] 

CNG  Transmission  Corporation;  Notice 
Of  Proposed  Changes  in  FERC  Gas 
Tariff 

March  6, 1997. 

Take  notice  that  on  February  28, 1997. 
CNG  Transmission  Corporation  (CNG). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 ,  the  following  tariff  sheets: 

Fourteenth  Revised  Sheet  No.  31 
Twenty-Fifth  Revised  Sheet  No.  32 
Twenty-Fifth  Revised  Sheet  No.  33 
Eleventh  Revised  Sheet  No.  34 
Fourteenth  Revised  Sheet  No.  35 
Fourteenth  Revised  Sheet  No.  36 

CNG  requests  an  effective  date  of 
April  1. 1997,  for  its  proposed  tariff 
sheets. 

CNG  states  that  the  purpose  of  this 
filing  is  to  update  CNG's  effective 


Transportation  Cost  Rate  Adjustment 
T'TCRA").  The  effect  of  the  proposed 
TCRA  on  each  element  of  CNG's  rates  is 
summarized  on  Workpaper  4.  which  is 
attached  to  this  filing.  CNG  has 
computed  its  TCRA  in  accordance  with 
the  methods  prescribed  by  Section  15.3 
of  the  General  Terms;  this  calculation  is 
set  forth  in  detail  on  Workpaper  1. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  ctistomers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC,  20426.  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashdl. 
Secretary. 
[FR  Doc.  97-6108  Filed  3-ll-«7;  8:45  am) 

BNJJNQ  CODE  0717-01-M 


[Docket  Na  TIIN7-4-32-000I 

Colorado  Interstate  Qas  Company, 
Notice  of  Tariff  FUing 

March  6. 1997. 

Take  notice  that  on  February  28, 1^97, 
Colorado  Interetate  Gas  Company  (QG) 
filed  Third  Revised  Sheet  No.  IIA  of  its 
FERC  Gas  Tariff  and  Firat  Revised 
Fourth  Revised  Sheet  No.  230.  First 
Revised  Volume  No.  1.  which  it  has 
designated  as  the  "Primary  Case", 
reflecting  a  decrease  in  its  fuel 
reimbursement  percentage  for  Lost, 
Unaccounted-For  and  Other  Fuel  Gas 
from  0.71%  to  0.68%  effective  April  1, 
1997. 

GIG  also  filed  as  an  "Alternate  Case", 
which  proposed  changes  in  its  FERC 
Gas  Tariff.  Substitute  Third  Revised 
Sheet  No.  11  A,  First  Revised  Volume 
No.  1.  reflecting  a  decrease  in  the  fuel 
reimbursement  percentage  for  Lost. 
Unaccounted-For  and  Other  Fuel  Gas 
from  0.71%  to  0.70%  efiisctive  April  1, 
1997. 
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QG  states  that  copies  of  this  filing 
have  been  served  oti  QG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Sections  385.214  and 
385.211).  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  97-6109  Filed  3-11-97;  8:45  am] 
■LUNQCOOC  tm-0*-M 


(Dociwt  Na  RP«7-6»-0QS) 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Tariff  HNng 

March  6,  1997. 

Take  notice  that  on  March  3.  1997. 
East  Tennessee  Natural  Gas  Company 
(East  Teimessee).  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  the  revised 
tariff  sheets  listed  on  Appendix  A  to  the 
filing. 

East  Tennessee  states  that  the  filing  is 
being  filed  in  compliance  with  the 
Commission's  directives  in  Orders  No. 
587  and  587-B,  and  the  Commission's 
January  8.  1997  order  in  this 
proceeding.  East  Tennessee  proposes  an 
efiioctive  date  of  May  1, 1997  for  the 
revised  sheets. 

East  Tennessee  states  that  the  revised 
tariff  sheets  reflect  the  changes  to  East 
Tennessee's  tariff  that  result  from  the 
Gas  Industry  Standards  Board's 
("GISB")  consensus  standards  that  were 
adopted  by  the  Commission  in  Order 
Nos.  587  and  587-B.  The  filed  tariff 
sheets  also  reflect  the  changes  required 
by  the  January  8,  1997  order  to  the  pro 
forma  sheets  in  East  Tennessee's 
November  1,  1996  GISB  compliance 
filing. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  ia  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  on  or  before  March  21,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caahell, 
Secretary. 
[FR  Doc.  97-6122  Filed  3-11-97;  8:45  am] 

BtLUNQ  CODE  STIT-OI-M 


(Docket  Nos.  RP97-20-003,  and  RP97-194- 
001] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  for  Waiver  and  Technical 
Conference 

March  6.  1997. 

Take  notice  that  on  March  3, 1997,  El 
Paso  Natural  Gas  Company  (El  Paso) 
submitted  a  request  for  waiver  of  Order 
Nos.  587.  et  seq.,  and  ordering 
paragraph  (B)  of  the  Commission's  order 
issued  February  13,  1997  in  these 
proceedings  to  permit  El  Paso  to  delay 
implementation  of  the  Gas  Industry 
Standards  Board  Standards  from  April 
1, 1997  until  June  1.  1997. 

El  Paso  also  requested  that  the 
Commission  Staff  convene  a  technical 
conference  as  soon  as  possible  pursuant 
to  the  February  13, 1997  order  to 
discuss  the  application  of  the  GISB 
Standards  on  EI  Paso's  system  and  the 
process  for  monitoring  the  resulting 
impacts  on  the  scheduling  system  and 
related  procedures.  Due  to  the  technical 
nature  of  this  discussion.  El  Paso 
requests  that  parties'  representatives 
attending  the  conference  be  experienced 
with  the  scheduling  process  and 
computer  system  design. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  parties  of  record 
at  Docket  Nos.  RP97-20-000,  et  seq., 
and  RP97-1 94-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protest^  should  be 
filed  on  or  before  March  13, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Caahell. 

Secretary. 

(FR  Doc.  97-6120  Filed  3-11-97;  8:45  am] 

BILUNQ  CODE  STIT-OI-M 

[Docket  No.  TM97-d-34-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Char>ges  in  FERC 
Gas  Tariff 

March  6. 1997. 

Take  notice  that  on  February  28, 1997, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of  April  1. 
1997: 

Nineteenth  Revised  Sheet  No.  BA 
Twelfth  Revised  Sheet  No.  8A.01 
Eleventh  Revised  Sheet  No.  8A.02 
Seventheenth  Revised  Sheet  No.  8B 
Tenth  Revised  Sheet  No.  8B.01 

FGT  states  that  Section  27  of  the 
General  Terms  and  Conditions  (GTC)  of 
its  Tariff  provides  for  the  recovery  by 
FGT  of  gas  used  in  the  operation  of  its 
system  and  gas  lost  &t>m  the  system  or 
otherwise  unaccoimted  for.  The  fuel 
reimbursement  charges  pursuant  to 
Section  27  consist  of  the  Fuel 
Reimbursement  Charge  Percentage 
(FRCP),  designed  to  recover  ciirrent  fuel 
usage  on  an  in-kind  basis,  and  the  Unit 
Fuel  Surcharge  (UFS),  designed  to 
recover  or  refund  previous  under  or 
overcollections  on  a  cash  basis.  Both  the 
FRCP  and  the  UFS  are  applicable  to 
Market  Area  deliveries  and  are  effective 
for  seasonal  periods,  changing  effective 
each  April  1  (for  the  Summer  Period) 
and  each  October  1  (for  the  Winter 
Period). 

FGT  states  that  it  is  filing  to  establish 
an  FRCP  of  2.85%  to  become  effective 
April  1,  1997  based  on  the  actual 
company  fuel  use,  lost  and  unaccoimted 
for  volumes,  and  Market  Area  deliveries 
for  the  period  from  April  1, 1996 
through  September  31, 1996.  FGT  states 
that  it  is  also  filing  to  establish  a 
Summer  Period  UFS  of  ($0.0132)  per 
MMBtu  to  become  effective  April  1. 
1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC  20426 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 


Commission's  Regulations.  Protests  will 

be  considered  by  the  Commission  in 

determining  the  appropriate  acticm  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  beK:ome  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  97-6107  Filed  3-11-97;  8:45  am] 

HUJNO  CODE  SnT-01-M 

[Docket  No.  RP97-89-002I 

Midwastem  Gas  Transmission 
Company;  Notice  of  Tariff  HIIng 

March  6, 1997. 

Take  notice  that  on  March  3,  1997, 
Midwestern  Gas  Transmission  Company 
(Midwestern),  filed  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  in  compliance  with  the 
Commission's  directives  in  Orders  No. 
587  and  587-B,  and  the  Commission's 
January  8, 1997  order  in  this 
proceeding.  Midwestern  proposes  an 
effective  date  of  May  1,  1997  for  the 
revised  sheets. 

Midwestern  states  that  the  revised 
tariff  sheets  reflect  the  changes  to 
Midwestern's  tariff  that  result  from  the 
Gas  Industry  Standards  Board's  (GISB) 
consensus  standards  that  were  adopted 
by  the  Commission  in  Order  Nos.  587 
and  587-B.  The  filed  tariff  sheets  also 
reflect  the  changes  required  by  the 
January  8,  1997  order  to  the  pro  forma 
sheets  in  Midwestern's  November  1, 
1996  GISB  compliance  filing. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  on  or  before  March  21, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  97-6123  Filed  3-11-97;  8:45  am] 

BHJJNQ  COOE  CT1T-01-M 


(Pocket  Na  RPf7-73-«»] 

IMississippi  Rivar  Transmission 
CorDoraUoa:  No4lca  of  rmnnaart 
Changaa  in  FERC  Gas  Tariff 

March  6. 1997. 

Take  notice  that  on  February  28. 1997, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  this  filing. 
These  tariff  sheets  are  proposed  to  be 
effective  May  1, 1997. 

MRT  states  that  the  compliance  tariff 
sheets  attached  as  Appendix  B 
incorporate  changes  to  MRT's  Tariff  to 
implement  the  GISP  standards,  in 
compliance  with  the  Commission  Order 
in  Docket  No.  RP97-73-000  issued  on 
January  16,  1997. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  commissions 
of  Arkansas,  Illinois,  and  Missouri. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules.  All 
such  protests  must  be  filed  on  or  Before 
March  21, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

LoisD.Caah^ 
Secretary. 

[FR  Doc.  97-6130  Filed  3-11-97;  8:45  am) 
BHJJNQ  CODE  STIT-OI-ai 


[Docket  Na  RP97-19-003] 

Mojave  Pipeline  Company;  Notica  of 
Request  for  Waiver 

March  6, 1997. 

Take  notice  that  on  March  3, 1997, 
Mo)ave  Pipeline  Company  (Mofave) 
submitted  a  request  for  waiver  of  Order 
Nos.  587,  et  seq.,  and  ordering 
paragraph  (A)  of  the  Commission's  order 
issued  February  18, 1997  in  these 
proceedings  to  p>ermit  Mojave  to  delay 
implementation  of  the  Gas  Industry 
Standards  Board  Standards  from  April 
1, 1997  until  June  1, 1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 


Regulations.  All  such  protests  should  be 
filed  on  or  before  March  13, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refarence  Rooul 
Loto  O.  Caahall. 
Secretary. 

[FR  Doc.  97-6119  Filed  3-11-07;  8:45  am) 
■UMQ  OOOE  SriT-Of-M 


[Docket  Na  TIM7-8-1»-000] 

Nattonai  Fuel  Gas  Supply  Cofporatton; 
NoUca  of  Tariff  FWng 

March  6, 1997. 

Take  notice  that  on  February  28, 1997. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Voliune  No.  1,  Nineteenth  Revised 
Sheet  No.  5A,  with  a  proposed  effisctive 
date  of  March  1,  1997. 

National  states  that  pursuant  to 
Article  n,  Section  2  of  the  approved 
setUement  at  Docket  Nos.  RP94-367- 
000,  et  al..  National  is  reqtiired  to 
recalculate  the  maximum  Interruptible 
Gathering  ("IG")  rate  monthly  and  to 
chaige  that  rate  on  the  fint  day  of  the 
following  month  if  the  result  is  an  IG 
rate  more  than  2  cents  above  or  below 
the  IG  rate  as  calculated  under  Section 
1  of  Article  II.  The  recalculation 
produced  an  IG  rate  of  22  cents  per  dth. 

National  further  states  that,  as 
required  by  Article  II,  Section  4, 
National  is  filing  a  revised  tariff  sheet 
within  30  days  of  the  effective  date  for 
the  revised  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intOTvene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will  ~ 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  p>arty  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
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file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  QhImIL 

Secretary. 

[FR  Doc.  97-6110  FUed  J-11-97;  8:45  am] 

■LUNQ  OOOC  •717-»1-M 


[Dockat  No.  RP97-1-004] 

Natlonai  Fuel  Gas  Supply  Corporation; 
Notice  of  CompliarKe  Rling 

March  6, 1997. 

Take  notice  that  on  February  28. 1997. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel]  tendered  for  filing  tariff 
sheets  to  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  to  be  effective 
April  1. 1997. 

National  Fuel  states  that  the  purpose 
of  this  filing  is  to  submit  actual  tariff 
sheets  revised  to  conform  to  the 
Commission  order  issued  on  February 
14. 1997  in  Docket  Nos.  RP97-1-O02 
and  -003  and  to  conform  with  the  GISB 
Standards  incorporated  by  Order  No. 
587,  et  al..  Standards  for  Business 
Practices  of  Interstate  Natural  Gas 
Pipelines. 

National  Fuel  also  states  that  this 
filing  is  submitted  to  comply  with  the 
Conunission's  Order  No.  587-B.  issued 
on  January  30. 1997  in  Docket  No. 
RM96-1-003  by  incorporating  by 
reference  into  its  FERC  Gas  Tariff,  the 
Electronic  Delivery  Mechanism 
Standards  promulgated  Gas  Industry 
Standards  Board  and  adopted  in  Order 
No.  587-B. 

National  Fuel  states  that  it  is  serving 
copies  of  this  filing  with  its  firm 
customers,  interested  state  commissions 
and  each  person  designated  on  the 
official  service  list  compiled  by  the 
Secretary.  National  states  that  copies  are 
also  being  served  on  all  interruptible 
customers  as  of  the  date  of  the  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rule  385.211 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211).  All 
such  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commissioo^  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CMheU. 
Secretary. 
(FR  Doc.  97-6118  Filed  3-11-97;  8:45  am) 

■LLMQ  COOE  (TIKai-M 


[DoclWt  No.  RP96-20(M)18] 

NorAm  Qas  Transmission  Company; 
Notice  of  Proposed  Ct>anges  In  FERC 
Gas  Tariff 

March  6.  1997. 

Take  notice  that  on  Marcy  3. 1997. 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  to  become*  part 
of  its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1,  copies  of  the  following 
revised  tariff  sheets  to  be  effective 
March  1. 1997: 

Eleventh  Revised  Sheet  No.  7 
Fourth  Revised  Sheet  No.  7A 
Fourth  Revised  Sheet  No.  7B 
Fourth  Revised  Sheet  No.  7C 
Foiuth  Revised  Sheet  No.  7D 

NGT  states  that  these  tariff  sheets  are 
filed  herewith  to  reflect  specific 
negotiated  rate  transactions  for  the 
month  of  March.  1997. 

Any  person  desiring  to  protest  the 
said  filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rule  211  of 
the  Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
be  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Cashell, 
Secretary. 

(FR  Doc.  97-6117  Filed  3-11-97;  8:45  am] 
BIUJNQ  CODE  6717-01-M 


[Docket  No.  RP97-61-002] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  6. 1997. 

Take  notice  that  on  March  3, 1997, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  on  Exhibit  1  to  the  filing,  to  be 
effective  May  1, 1997. 

NGT  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  "Order  on 
Compliance  Filing"  issued  in  the 
referenced  docket  on'January  16, 1997. 
Such  order  required  NGT  to  file  actual 
tariff  sheets  sixty  (60)  days  prior  to  May 
1, 1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  should  be  filed  on  or  before 
March  24, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahell, 
Secretary. 

[FR  Doc.  97-6125  FUed  3-11-07;  8:45  amj 
aNJjNQ  cooe  cn7-oi-M 


[Docitet  No.  RP97-274-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  6, 1997. 

Take  notice  that  on  March  3, 1997, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Fourth  Revised 
Voliune  No.  1 ,  the  following  revised 
tariff  sheets  to  become  effiective  April  1, 
1997: 

Sixth  Revised  Sheet  Nos.  5  and  6 

NGT  states  that  the  revised  tariff 
sheets  are  filed  in  compliance  with  the 
Stipulation  and  Agreement  (Settlement) 
approved  by  Commission  order  in 
Docket  No.  RP91-49-004  on  March  31. 
1992.  Arkla  Energy  Resources,  a 
division  of  Arkla.  Inc.,  58  FERC  1 61.359 
(1992).  NGT's  March  3. 1997  filing  U  its 
fifth  annual  filing  pursuant  to  the 
Settlement,  and  it  proposes  to  continue 
the  currently  effective  rate  for  the  CSC 
Charge  as  provided  in  the  settlement,  at 
$0.03  per  MMBtu. 

Any  person  desiring  to  be  heard  or  to 
protest  the  proposed  tariff  sheets  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211). 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  ptuty  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  97-6132  Filed  3-11-97;  8:45  am] 

BILLINQ  COOE  6717-01-11 


[Dodtet  No.  RP97-22-003] 

Northern  Border  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  6.  1997. 

Take  notice  that  on  February  28, 1997, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  as 
part  of  ite  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  pro  forma  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  become  effective  April  1, 1997. 

Northern  Border  states  that  this  filing 
is  made  in  compliance  with  Order  No. 
587,  issued  in  Docket  No.  RM96-1-000 
on  )uly  17, 1996;  the  "Notice  Clarifying 
Procedures  for  filing  Pro  Forma  Tariff 
Sheets",  issued  September  12, 1996;  the 
Commission's  Order  on  Compliance 
Filing  issued  November  15, 1996  in 
Docket  No.  RP97-22-000,  and  the 
Commission's  Order  on  Compliance  and 
Rehearing  issued  February  18, 1997  in 
Docket  Nos.  RP97-22-001  and  RP97- 
22-002  (February  18  Order).  These  pro 
forma  tariff  sheets  reflect  the 
requirements  of  Order  No.  587  that 
interstate  pipelines  follow  standardized 
procedures  for  critical  business 
practices — nominations,  flowing  gas 
(allocations,  balancing,  and 
measurement),  invoicing,  and  capacity 
release. 

Northern  Border  states  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  154.210  of  the 
Commission's  Regulations.  Protests  vnll 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  CasheO. 
Secretary. 
[FR  Doc.  97-6121  Filed  3-11-97;  8:45  am) 

MUJNQ  COOE  6717-01-M 


[Dodwt  Na  RP97-275-00(q 

Nortliem  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Qas 
Tariff 

March  6, 1997. 

Take  notice  that  on  March  4, 1997, 
Northern  Natiiral  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1 ,  the  following 
tariff  sheets  proposed  to  become 
effective  on  April  4, 1997: 

Third  Revised  Sheet  No.  54 
Third  Revised  Sheet  No.  61 
Third  Revised  Sheet  No.  62 
Third  Revised  Sheet  No.  63 
Third  Revised  Sheet  No.  64 
First  Revised  Sheet  No.  201 
First  Revised  Sheet  No.  300 

Northern  states  that  the  above-listed 
tariff  sheets  are  being  filed  in 
accordance  with  Section  154.403  of  the 
Commission's  Regulations  to  establish  a 
tariff  mechanism  for  a  Periodic  Rate 
Adjustment  (PRA)  to  periodically  adjust 
the  fuel  retained  percentages  for  the 
recovery  of  fuel.  This  filing  proposes  to 
establish  a  tariff  mechanism  which  will 
authorize  Northern  in  future  tariff 
filings  to  make  periodic  adjustments  to 
the  fuel  retained  percentages.  Northern 
is  not  proposing  in  this  filing  to  change 
any  of  the  fuel  retained  percentages. 
Northern  states  that  the  instant  Ming 
results  in  no  rate  impact  on  firm  or 
interruptible  customers  and  no  effect  on 
revenues  or  costs. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission,  888 
First  Street,  N.E.,  Washington.  D.C, 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  petitions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  97-6099  Filed  3-11-97;  8:45  amj 

■NJJNO  COOE  6717-ei-M 


[DockM  No.  TM97-2-37-00CI] 

NofthwfBt  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Qas 
Tarifr 

March  6, 1997. 

Take  notice  that  on  February  28, 1997. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets,  to  become  effective  April  1, 
1997: 

Third  Revised  Volume  No.  1 
Seventh  Revised  Sheet  No.  14 
Original  Volume  No.  2 
Nineteenth  Revised  Sheet  No.  2.1 

Northwest  states  that  the  purpose  of 
this  filing  is  to  propose  new  fuel 
reimbursement  factors  (Factors)  for 
Northwest's  transportation  and  storage 
rate  schedules.  The  Factors  allow 
Northwest  to  be  reimbursed  in-kind  for 
the  fuel  used  during  the  transmission 
and  storage  of  gas  and  for  the  volumes 
of  gas  lost  and  unaccounted-for  that 
occur  as  a  normal  part  of  operating  the 
transmission  system.  The  Factors  are 
determined  each  year  to  become 
effective  April  1  pursuant  to  Section 
14. 1 2  of  the  General  Terms  and 
Conditions  contained  in  Northwest's 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  and  pursuant  to  Section  5  of 
Sheet  No.  2.1  in  Northwest's  FERC  Gas 
Tariff,  Original  Volimie  No.  2. 

Northwest  states  that  it  proposes  a 
Factor  of  1.90%  for  transportation 
service  Rate  Schedules  TF-1,  TF-2,  and 
TI-l  and  for  all  transportation  service 
rate  schedules  contained  in  Original 
Volume  NO.  2  of  Northwest's  FERC  Gas 
Tariff.  Northwest  also  states  that  it 
proposes  a  Factor  of  1.18%  for  service 
at  the  Jackson  Prairie  Storage  I*roject 
under  Rate  Schedules  SGS-1,  SGS-2F 
and  SGS-2I  and  a  Factor  of  2.62%  bx 
service  at  the  Plymouth  LNG  Facility 
imder  Rate  Schedules  LS-1,  LS-2F  and 
LS-2L 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
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Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Loia  D.  Cashell, 

Secretary. 

[FR  Doc.  97-6106  Filed  3-11-97;  8:45  am) 

BILiJNG  COOe  S717-01-M 


[Docket  Nos.  EC97-6-000  and  ER97-413- 
000] 

Ohio  Edison  Company,  Pennsylvania 
Power  Company,  the  Cleveland 
Electric  Illuminating  Company  and  the 
Toledo  Edison  Company;  Notice  of 
Rling 

March  6, 1997. 

Take  notice  that  on  March  4. 1997, 
Ohio  Edison  Comptmy.  Pennsylvania 
Power  Company.  The  Cleveland  Electric 
Illuminating  Company  and  The  Toledo 
Edison  Company  (the  Applicants)  filed 
a  supplement  to  Exhibit  G  to  their 
November  8, 1996,  merger  application. 

This  supplement  contains  important 
approvals  of  the  Pennsylvania  Public 
Utility  Commission  and  the  Public 
Utihties  Commission  of  Ohio  related  to 
the  Applicants'  proposed  merger. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  hie  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  hied  on  or  before 
March  14.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CMhell. 
Secntary. 
|FR  Doc.  97-6112  Filed  3-11-97;  8:45  un] 

■LUNQ  CODE  a717-01-M 


[Docket  No.  ER97-1640-OOOI 

PECO  Energy  Company;  Notice  of 
Rling 

March  8. 1997. 

Take  notice  that  on  February  13, 1997, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  February  5, 
1997  with  North  American  Energy 


Conservation,  Inc.  (NAEC)  under 
PECO's  FERC  Electric  Tariff  Original 
volume  No.  5  (Tariff)-  The  Service 
Agreement  adds  NAEC  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
February  5, 1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NAEC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  17, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashoU, 
Secretary. 

|FR  Doc.  97-6114  Filed  3-11-97;  8:45  am) 
BIUJNQ  COOE  CTIT-OI-M 


[Docket  Na  ER96-10ei-001] 

Sonat  Power  Marketing,  Inc.;  Notica  of 
Filing 

March  6. 1997. 

Take  notice  that  on  February  14, 1997, 
Sonat  Power  Marketing,  Inc.  (SPMI) 
tendered  for  filing  a  request  for 
acceptance  of  its  Western  Systems 
Power  Pool  membership  to  SPMI's 
affiliate,  Sonat  Power  Marketing  L.P. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  17, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  97-6113  Filed  3-11-97;  8:45  am] 

BILUNQ  COOE  STIT-OI-M 

[Docket  No.  RP97-271-000] 

Southern  Natural  Gas  Company,  Sea 
Robin  Pipeline  Company,  and  South 
Georgia  Natural  Gas  Company;  Notice 
of  Petition  for  Waiver 

March  6, 1997. 

Take  notice  that  on  March  3, 1997, 
Southern  Natural  Gas  Company,  Sea 
Robin  Pipeline  Company  and  South 
Georgia  Natural  Gas  Company 
(collectively  referred  to  as  Southern 
Pipelines)  tendered  for  filing  a  petition 
for  an  interim  waiver  of  the 
requirements  of  the  Commission's  Order 
No.  587-B  issued  January  30, 1997,  in 
Docket  No.  RM96-1-003. 

Southern  Pipelines  states  that  copies 
of  the  filing  have  been  mailed  to  all  of 
the  shippers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.W..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  13,  1997.  Protests  v«ll 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-6101  Filed  3-11-97;  8:45  am] 
BIUJNQ  COOE  enr-oi-M 

[Docket  Na  RP97-68-0021 

Stingray  Pipeline  Company;  Notice  of 
Compliance  Rling 

March  6, 1997. 

Take  notice  that  on  February  28, 1997, 
Stringray  Pipeline  Company  (Stingray), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Third  Revised  Volume  No.  1, 
certain  tariff  sheets  to  be  effective  May 
1,1997. 

Stringray  states  that  the  purpose  of 
this  filing  is  to:  (1)  reflect  changes  in  its 
tariff  to  conform  to  the  standards 


adopted  by  the  Gas  Industry  Standards 
Board  and  incorporated  into  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  by  Order 
Nos.  587  and  587-B;  and  (2)  comply 
with  the  Commission's  Order  issued 
December  23.  1996,  in  Docket  No. 
RP97-68-000. 

Stingray  states  that  copies  of  this 
filing  are  being  mailed  to  its 
jurisdictional  customers,  all  parties  set 
out  on  the  official  service  list  at  docket 
No.  RP97-68-000.  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rides  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  March  21,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wall 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  fiUng  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CaslMll, 
Secretary. 
[FR  Doc.  97-6128  Filed  3-11-97;  8:45  am] 

BIUJNQ  CODE  6717-41-M 


[Docket  No.  RP97-6a-002] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

March  6. 1997. 

Take  notice  that  on  March  3, 1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing. 

Tennessee  states  that  the  filing  is 
being  filed  in  compliance  with  the 
Commission's  directives  in  Order  Nos. 
587  and  587-B,  and  the  Commission's 
January  8,  1997  order  in  this 
proceeding.  Tennessee  proposes  an 
effective  cbte  of  May  1,  1997  for  the 
revised  sheets. 

Tennessee  states  that  the  revised  tariff 
sheets  reflect  the  changes  to  Tennessee's 
tariff  that  result  from  the  Gas  Industry 
Standards  Board's  (GISB)  consensus 
standards  that  were  adopted  by  the 
Commission  in  Order  Nos.  587  and  587- 
B.  The  filed  tariff  sheets  also  reflect  the 
changes  required  by  the  January  8, 1997 
order  to  the  pro  forma  sheets  in 
Tennessee's  November  1,  1996  GISB 
compliance  filing. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 


customers  and  state  regulatory 
commissions.         - 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  on  or  before  March  21, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  97-6124  Filed  3-11-97;  8:45  am] 
BiUJNG  COOE  e717-01-M 


[Docket  No.  RP97-273-000] 

Texas-Ohio  Pipeline,  inc.;  Notice  of 
Petition  for  Waiver 

March  6, 1997. 

Take  notice  that  on  March  3, 1997, 
Texas-Ohio  Pipeline.  Inc.  (Texas-Ohio) 
tendered  for  filing  a  petition  for  waiver 
of  the  requirements  of  the  Commission's 
Order  No.  587-B. 

Texas-Ohio  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  afiiected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Furst  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Regxdations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  13, 1997.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  97-6103  Filed  3-11-97;  8:45  am] 

BNJJNQ  COOE  a717-01-M 


[Docket  No.  RP97-237-001] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Request  for 
Waiver 

March  6. 1997. 

Take  notice  that  on  March  3, 1997, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  requested 
waiver  of  the  implementation  date  in 
the  Commission's  letter  order  issued 
February  24, 1997  to  permit 
TransColorado  to  delay  implementation 
of  the  Gas  Industry  Standards  Board 
(GISB)  Standards  from  April  1, 1997  to 
June  1, 1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
fil«l  on  or  before  March  13, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Pubhc  Reference  Room. 
Lois  0.  Cashell. 
Secretory. 

[FR  Doc.  97-6131  Filed  3-11-97;  8:45  am) 
BUJNO  CODE  cnr-oi-M 


[Docket  Na  RP96-129-000I 

Trunkline  Gas  Company;  Notice  of 
Informal  Settlement  Conference 

March  6. 1997. 

Take  notice  that  an  informal 
settiement  conference  will  be  convened 
in  these  proceedings  on  March  13, 1997 
at  10:00  a.m.  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C, 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
Loma  J.  Hadlock  (202)  208-0737. 
Low  0.  Cashall. 
Secretary. 

(FR  Doc.  97-6116  Filed  3-11-97:  8:45  am] 
BUJNG  COOE  enr-oi-H 
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11429 


[Docfcat  No.  TQ97-2-35-000] 

West  Texas  Gas.  Inc.;  Notice  of 
Propossd  Changes  in  FERC  Gas  Tariff 

March  6, 1997. 

Take  notice  that  on  March  3, 1997. 
West  Texas  Gas,  hic.  (WTG),  tendered 
for  filing  proposed  changes  in  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
WTG  submitted  Twenty-Second  Revised 
Sheet  No.  4  to  be  effective  April  1,  1997. 

WTG  states  that  this  tariff  sheet  and 
the  accompanying  explanatory 
schedides  constitute  WTG's  Quarterly 
PGA  filing  submitted  in  accordance 
with  the  purchased  gas  adjustment 
provisions  of  Section  19  of  the  General 
Terms  and  Conditions  of  WTG's  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 

Because  the  proposed  tariff  sheet 
reflects  a  reduction  in  rates,  WTG 
requests  appropriate  waivers  as 
necessary  to  permit  this  filing  to  be 
placed  into  effect  on  less  than  30  days 
notice,  on  April  1,  1997. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WTG's  customers  and 
interested  state  commissions. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcNcome  a  paity 
miist  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lob  D.  CMheU, 
Secretary. 

[FR  Doc  97-6111  Filed  3-11-97;  8:45  ami 
CODE  t717-01-M 


[Doctel  No.  RP97-272-000I 

WsstOas  Interstate,  Inc.;  Notice  of 
Petition  for  Waiver 

March  6, 1997. 

Take  notice  that  on  March  3,  1997, 
WestGas  Interstate.  Inc.  (WGI)  tendered 
for  filing  a  {>etition  for  waiver  of  the 
requirements  of  the  Commission's  Order 
No.  587-B. 

WGI  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 


jurisdictional  customers  and  to  affected 
state  regulatory  conunissions. 

Any  f)erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  13,  1997.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[PR  Doc.  97-6102  Filed  3-11-97;  8:45  ami 

BILUNO  CODE  6717-01-M 


[Dodwt  No.  RP97-67-002] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

March  6, 1997. 

Take  notice  that  on  February  28,  1997, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  tariff  sheets  listed  on  Appendix  A 
to  the  filing,  to  be  effective  May  1, 1997. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  lifted  on 
the  service  list  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
fiUng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  March  21 ,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasiieU, 
Secretary. 

(FR  Doc.  97-6127  Filed  3-11-97;  8:45  am] 
BILUNa  CODE  •n7-01-M 


pocket  No.  RP97-269-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

March  6.  1997. 

Take  notice  that  on  February  28.  1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  2,  certain 
revised  tariff  sheets  listed  on  Appendix 
A  to  the  filing,  with  an  effective  date  of 
March  1,  1997. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  pursuant  to 
the  Service  Agreement  applicable  to 
Rate  Schedule  X-13  service  between 
Williston  Basin  and  Northern  States 
Power  Company.  The  rate  for  firm 
transportation  hereunder  has  been 
restated  to  reflect  the  second  biennial 
restatement  under  the  terms  of  the 
Service  Agreement.  The  restated  rate 
reflects  a  reservation  charge  of 
$17.16023  perMcf  per  month, 
excluding  applicable  surcharges. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caaholl. 
Secretary. 
[FR  Doc.  97-«100  Filed  3-11-97;  8:45  am] 

BRUNO  CODE  STIT-OI-M 


[Docket  No.  ER97-1 773-000.  «t  al.] 

Interstate  Power  Company,  et  al.; 
Eloctric  Rate  ar>d  Corporate  Regulation 
Rlings 

March  5. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Interstate  Power  Company 

[Docket  No.  ER97-1 773-000] 

Take  notice  that  on  February  19, 1997, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Notice  of 
Cancellation  of  Service  Agreement  No. 


16  under  FERC  Electric  Tariff.  Original 
Volume  No.  7. 

Comment  date:  March  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER97-1774-OOOI 

Take  notice  that  on  February  19. 1997. 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  writh  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  Waste 
Management  of  New  Hampshire,  Inc. 
This  Transmission  Service  Agreement 
specifies  that  Waste  Management  of 
New  Hampshire,  hic.  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-1 94-000.  This  Tariff,  filed 
with  FERC  on  July  9, 1997,  will  allow 
NMPC  and  Waste  Management  of  New 
Hampshire,  Inc.  to  enter  into  separately 
scheduled  transactions  imder  which 
NMPC  will  provide  transmission  service 
for  Waste  Management  of  New 
Hampshire.  Inc.  as  the  parties  may 
mutually  agree. 

NMPC  requests  an  effective  date  of 
February  7. 1997.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  PubUc  Service 
Commission  and  Waste  Management  of 
New  Hampshire,  Inc. 

Comment  date:  March  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER97-1 775-000] 

Take  notice  that  on  February  19. 1997, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
an  executed  service  agreement  with 
Holland  Board  of  PubUc  Works  under 
the  AEP  companies'  Power  Sales  Tariffs. 
The  Power  Sales  Tariff  was  accepted  for 
filing  effiective  October  1, 1995,  and  has 
been  designated  AEP  Companies'  FERC 
Electric  Tariff  First  Revised  Volume  No. 
2.  AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreement  to  be 
made  effective  for  service  billed  on  and 
after  January  19, 1997. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  UtiUty 
Regulatory  Commissions  of  Indiana. 
Kentucky,  Michigan,  Ohio,  Termessee, 
Virginia  and  West  Virginia. 

Comment  date:  March  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER97-1 776-000] 

Take  notice  that  on  February  19. 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
executed  Service  Agreement  with 
Morgan  Stanley  Capital  Group.  Inc. 
which  it  had  filed  in  unexecuted  form 
on  January  31,  1997. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  March  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Louisrille  Gas  and  Electric  Company 

[Docket  No.  ER97-1 778-000] 

Take  notice  that  on  February  19, 1997, 
LouisviUe  Gas  and  Electric  Company 
(LG&E).  tendered  for  filing  a  Non-Firm 
Point-to-Point  Transmission  Service 
Agreement  between  LXJ&E  and  East 
Kentucky  Power  Cooi>erative  under 
LG&E's  Open  Access  Transmission 
Tariff. 

Comment  date:  March  19. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER97-1 779-000] 

Take  notice  that  on  February  19, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  Non-Firm 
Point-to-Point  Transmission  Service 
Agreement  between  LG&E  and  Big 
Rivers  Electric  Corporation  under 
LG&E's  Open  Access  Transmission 
Tariff. 

Comment  date:  March  19, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Portland  General  Electric  Company 

[Docket  No.  ER97-178O-000] 

Take  notice  that  on  February  3. 1997. 
Portland  General  Electric  Company, 
submitted  an  amendment  to  PGE-2  to 
add  an  alternate  form  of  service 
agreement.  The  existing  form  of  service 
agreement  is  unchanged. 

Comment  date:  Mardi  19. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Otter  Tail  Power  Company 

[Docket  No.  ER97-1 783-000] 

Take  notice  that  on  February  19. 1997, 
Otter  Tail  Power  Company  (OTP), 
tendered  for  filing  a  transmission 
service  agreement  between  itself  and 
Minnesota  Power  &■  Light  Co.  (MP).  The 
agreement  establishes  MP  as  a  customer 
under  OTP's  transmission  service  tariff 


(FERC  Electric  Tariff.  Original  Volume 
No.  7). 

OTP  respectfully  requests  an  effective 
date  sixty  days  after  filing.  OTP  is 
authorized  to  state  that  MP  joins  in  the 
requested  effective  date. 

Copies  of  the  filing  have  been  served 
on  MP,  the  Minnesota  PubUc  Utilities 
Commission,  the  North  Dakota  Public 
Service  Commission,  and  the  South 
Dakota  PubUc  Utilities  Commission. 

Comment  date:  March  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-1 784-0001 

Take  notice  that  on  February  19, 1997, 
Wisconsin  Public  Service  Corporation 
("WPSC").  tendered  for  fiUng  an 
executed  Transmission  Service 
Agreement  with  itself  for  its  own  off- 
system  sales.  The  Agreement  provides 
for  transmission  service  under  the  Open 
Access  Transmission  Service  Tariff, 
FERC  Original  Volume  No.  11. 

Comment  date:  March  19, 1997,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Illinois  PubUc  Service 
Company 

[Docket  No.  ER97-1 785-000] 

Take  notice  that  on  February  19, 1997. 
Central  Illinois  Public  Service  Company 
(CIPS),  submitted  three  service 
agreements,  dated  between  February  7, 
1997  and  February  12.  1997, 
estabUshing  the  following  as  customers 
under  the  terms  of  OPS'  Open  Access 
Transmission  Tariff:  American  Energy 
Solutions,  Inc.,  Qty  Water.  Light  & 
Power,  and  Pennsylvania  Power  &  Light 
Company. 

OPS  requests  an  effective  date  of 
February  12.  1997  for  these  service 
agreements.  Accordingly.  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  on  the  three  customers  and  the 
Illinois  Commerce  Commission. 

Conmient  date:  March  19. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Public  Service  Company  of 
Colorado 

(Docket  No.  ER97-1 786-000] 

Take  notice  that  on  February  19, 1997. 
PubUc  Service  Company  of  Colorado 
(PSCO),  tendered  for  filing  a 
Transmission  Service  Agreement  (TSA) 
between  itself  and  PubUc  Service 
Company  of  Colorado — ^Power 
Marketing.  PSCO  states  that  the  TSA 
sets  out  the  transmission  arrangements 
under  which  PSCO  will  provide  its 
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power  marketing  division  firm  point-to- 
point  transmission  service  under  its  Pro 
Forma  Open  Access  Transmission 
Tariff. 

Comment  date:  Nfarch  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Kansas  City  Poiver  &  Light 
Compnay 

(Docket  No.  ER97-1787-0001 

Take  notice  that  on  February  19, 1997, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  flhng  a  Service 
Agreement  dated  January  27,  1997, 
between  KCPL  and  Citizens  Lehman 
Power  Sales  (Citizens).  KCPL  proposes 
an  effective  date  of  January  27, 1997, 
and  requests  waiver  of  the 
Commission's  notice  requirement.  This 
Agreement  provides  for  the  rates  and 
charges  for  Non-Firm  Transmission 
Service  between  KCPL  and  Citizens. 

hi  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888  in  Docket  No.  OA96- 
4-000. 

Comment  date:  March  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Public  Service  Company  of 
Colorado 

(Docket  No.  ER97-178S-000I 

Take  notice  that  on  February  19,  1997, 
Public  Service  Company  of  Colorado 
(PSCO),  tendered  for  filing  a 
Transmission  Service  Agreement  (TSA) 
between  itself  and  Public  Service 
Company  of  Colorado — Power 
Marketing.  PSCO  states  that  the  TSA 
sets  out  the  transmission  arrangements 
under  which  PSCO  will  provide  its 
power  marketing  division  non-firm 
point-to-point  transmission  service 
under  its  F*ro  Forma  Open  Access 
Transmission  Tariff. 

Comment  date:  March  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Louisiana  Electric 
Company,  Inc. 

(Docket  No.  ER97-1 789-000] 

Take  notice  that  on  February  20, 1997, 
Central  Louisiana  Electric  Company, 
hic.  ( "CLECO"),  tendered  for  filing  a 
service  agreement  under  which  Central 
Louisiana  Electric  Company,  hic. 
("CLECO")  as  transmission  provider, 
will  provide  non-firm  point-to-point 
transmission  service  to  Morgan  Stanley 
Capital  Group  Inc.  under  its  point-to- 
point  transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  Morgan  Stanley 
Capital  Group  hic. 


Comment  date:  March  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PacifiCorp 

(Docket  No.  ER97-1 790-000] 

Take  notice  that  on  February  20,  1997, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
Non-Firm  Transmission  Service 
Agreement  with  Puget  Sound  Power  & 
Light  Company  under,  PacifiCorp's 
FERC  Electric  Tariff,  Original  Volume 
No.  11. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  March  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northern  States  Power  Company 
(Minnesota) 

[Docket  No.  ER97-1 791-000] 

Take  notice  that  on  February  20,  1997, 
Northern  States  Power  Company 
(Miimesota)  (NSP),  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
Southern  Minnesota  Municipal  Power 
Agency. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  February 
1,  1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  March  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  Power  and  Light 
Company 

(EJocket  No.  ER97-1 792-000] 

Take  notice  that  on  February  20,  1997, 
Wisconsin  Power  and  Light  Company 
(WPScL),  tendered  for  filing  Form  of 
Service  Agreements  for  Firm  and  Non- 
Firm  Point-to-Point  Transmission 
Service  establishing  Sonat  Power 
Marketing,  LP.  as  a  point-to-point 
transmission  cuittomer  under  the  terms 
of  WP&L's  transmission  tariff. 

WP&L  requests  an  effective  date  of 
February  13, 1997,  and  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 


Comment  date:  March  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Okl^oma, 
Southwestern  Electric  Power  Company 

[Docket  No.  ER97-1 793-000) 

Take  notice  that  on  February  20,  1997, 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma,  and 
Southwestern  Electric  Power  Company, 
(collectively,  the  "CSW  Operating 
Compapies")  submitted  for  filing  a 
Restated  and  Amended  Operating. 
Agreement  and  Notices  of  Termination 
to  terminate  certain  supplements  to  the 
Operating  Agreement  that  are  intended 
to  be  superseded  by  the  Restated  and 
Amended  Operating  Agreement  filed  in 
this  proceeding.  The  CSW  Operating 
Companies  request  that  the  Restated  and 
Amended  Operating  Agreement  and  the 
Notices  of  Termination  be  accepted 
become  effective  as  of  January  1,  1997. 

The  CSW  Operating  Companies  state 
that  the  filing  has  been  served  on  the 
Public  Utility  Commission  of  Texas,  the 
Louisiana  Public  Service  Commission, 
the  Arkansas  Public  Service 
Commission  and  Oklahoma  Corporation 
Commission. 

Comment  date:  March  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER97-1 794-000] 

Take  notice  that  on  February  24,  1997, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and 
Pennsylvania  Power  &  Light  Company. 
This  Transmission  Service  Agreement 
specifies  that  Pennsylvania  Power  & 
Light  Company  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9,  1996,  will  allow  NMPC  and 
Pennsylvania  Power  &  Light  Company 
to  enter  into  separately  scheduled 
transactions  under  which  NMPC  will  . 
provide  transmission  service  for 
Pennsylvania  Power  &  Light  Company 
as  the  parties  may  mutually  agree. 

NMPC  requests  an  effective  date  of 
February  12,  1997.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 


Commission  and  Pennsylvania  Power  & 
Light  Company. 

Comment  date:  March  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northern  States  Power  Company 
(Minnesota) 

[Docket  No.  ER9 7- 1795-000] 

Take  notice  that  on  February  24,  1997, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
the  Non-Firm  Point-to-Point 
Transmission  Service  Agreement 
between  NSP  and  Blue  Earth  Light  & 
Water  Department. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  February 
5,  1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  March  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Southern  California  Edison 
Company 

(Docket  No.  ER97-1 796-000] 

Take  notice  that  on  February  21, 1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  Service 
Agreements  (Service  Agreements)  with 
AIG  Trading  Corporation,  Citizens 
Lehman  Power  Sales,  and  CNG  Power 
Services  Corporation  for  Non-Finn 
Point-To-Point  Transmission  Service  ^ 
under  Edison's  Open  Access 
Transmission  Tariff  (Tariff)  filed  in 
compliance  with  FERC  Order  No.  888. 

Edison  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  applicable 
Commission  regulations.  Edison  also 
submitted  a  revised  Sheet  No.  152 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribers. 
Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
permit  an  effective  date  of  February  22, 
1997  for  Attachment  E,  and  to  allow  the 
Service  Agreements  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  March  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  EK97-1 797-000] 

Take  notice  that  on  February  20, 1997, 
Southern  Indiana  Gas  and  Electric 
Company  ("SIGECO"),  tendered  for 
filing  two  (2)  service  agreements  for 


non-firm  transmission  service  under 
Part  n  of  its  Transmission  Services 
Tariff  with  the  following  entities: 

1.  Electric  Clearinghouse,  Inc. 

2.  Coastal  Electric  Services  Company. 

3.  Minnesota  Power  &  Light  Company. 

4.  Cinergy  Services,  Inc.,  as  agent  for 
The  Cincinnati  Gas  and  Electric 
Company  and  PSI  Energy,  Inc. 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  the  service 
agreements. 

Comment  date:  March  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Northeast  Utilities  Service  Company 

(Docket  No.  ER9 7-1798-4)001 

Take  notice  that  on  February  20, 1997, 
Northeast  Utilities  Service  Company,  on 
behalf  of  its  affiliate  Western 
Massachusetts  Electric  Company 
("WMECO"),  tendered  for  filing  the 
following  proposed  change  to  a  service 
agreement  filed  under  WMECO's  FERC 
Electric  Service  Tariff,  Original  Volume 
No.  1,  pursuant  to  Section  205  of  the 
Federal  Power  Act  and  Part  35  of  the 
Commission's  Regulations: 

Borderline  Sales  Service  Amended 
Service  Agreement,  between  WMECO 
and  Massachusetts  Electric  Company, 
dated  as  of  November  12, 1996. 

The  proposed  amendment  to  the 
service  agreement  would  add  a  delivery 
point  and  provide  for  construction  of 
facilities  to  accommodate  the  delivery 
point.  Copies  of  the  filing  were  served 
upon  Massachusetts  Electric  Company 
and  the  Massachusetts  Department  of 
Public  Utilities. 

Comment  date:  March  19, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER97-1 799-000) 

Take  notice  that  on  February  24, 1997, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  and  a 
Non-Firm  Transmission  Service 
Agreement  between  itself  and  Michigan 
Public  Power  Agency.  The  Electric 
Service  Agreement  provides  for  service 
under  Wisconsin  Electric's  Coordination 
Sales  Tariff.  The  Transmission  Service 
Agreement  allows  Michigan  Public 
Power  Agency  to  receive  non-firm 
transmission  service  under  Wisconsin 
Electric's  FERC  Electric  Tariff,  Original 
Volume  No.  7. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Michigan  Public  Power 
Agency,  the  Public  Service  Commission 
of  Wisconsin  and  the  Michigan  Public 
Service  Commission. 


Comment  date:  March  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahdl. 
Secretary. 

[FR  Doc.  97-6t90  Filed  3-ll-«7:  8:45  ami 
BtLUNG  COOE  STIT-OI-P 


Southeastern  Power  Administration 

Intent  To  Formulate  Power  Marketing 
Policy  Jim  Woodruff  Project 

AGENCY:  Southeastern  Power 
Administration,  DOE. 
action:  Notice. 

summary:  Pursuant  to  its  Procedure  for 
Public  Participation  in  the  Formulation 
of  Marketing  Policy  published  in  the 
Federal  Register  of  July  6. 1978, 
Southeastern  intends  to  formulate  a 
marketing  policy  for  future  disposition 
of  power  from  its  Jim  Woodruff  Project 

Southeastern  has  not  established  a 
written  marketing  policy  for  the  Jim 
Woodruff  Project.  Southeastern  has 
negotiated  contracts  for  the  sale  of 
project  power,  which  are  maintained  in 
the  headquarter  offices  of  Southeastern. 
Proposals  and  recommendations  for 
consideration  in  formulating  a  proposed 
marketing  policy  are  solicited,  as  are 
requests  for  further  information  or 
consultation. 

EFFECTIVE  DATE:  Comments  must  be 
submitted  on  or  before  May  12, 1907. 
ADDRESSES:  Five  copies  of  written 
proposals  or  recommendations  should 
be  submitted  to  the  Administrator, 
Southeastern  Power  Administration, 
Elberton,  Georgia  30635.  (706)  213- 
3800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Borchardt,  Administrator. 
Southeastern  Power  Administration, 
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Elberton,  Georgia  30635,  (706)  213- 
3800. 

SUPPLEMENTARY  INFORMATION:  The  Jim 
Woodniif  Project,  with  36,000  kilowatts 
of  installed  capacity,  is  on  the 
Apalachicola  River  two  tenths  of  a  mile 
below  the  confluence  of  the 
Chattahoochee  and  Flint  Rivers  and 
approximately  on  the  Georgia-Florida 
border.  The  project  is  a  run-of-the-river 
project  subject  to  reduced  generation 
during  periods  of  high  or  low 
streamflow  conditions.  Southeastern 
executed  a  contract  with  Florida  Power 
Corporation  (Florida  Power)  on  July  19. 
1957  that  provided  for.  among  other 
things,  transmission  of  project  power  to 
the  preference  customers,  support 
capacity  and  energy  necessary  to  insure 
the  dependability  of  the  project 
capacity,  and  project  integration. 
Capacity  and  energy  from  the  project  are 
sold  to  two  municipal  and  four  electric 
cooperative  preference  customers  in  the 
panhandle  of  Florida.  Excess  energy  is 
sold  to  Florida  Power.  The  proposed 
policy  establishes  the  marketing  area  for 
project  power  and  deals  with  the 
allocation  of  power  among  or  for  the 
benefit  of  area  customers.  The  proposed 
policy  will  also  deal  with  utilization  of 
area  utility  systems  for  essential 
purposes,  wholesale  rates,  resale  rates, 
and  energy  a^id  economic  efficiency 
measures. 

Under  Section  5  of  the  Flood  Control 
Act  of  1944  (16  U.S.C.  825s), 
Southeastern  is  responsible  for  the 
transmission  and  disposition  of  electric 
power  and  energy  from  reservoir 
projects  operated  by  the  Department  of 
Army.  Southeastern  has  negotiated  a 
contract  with  Florida  Power  under  this 
authority.  To  pay  the  transmission, 
support  capacity  and  firming,  and 
integration  fees  imder  this  contract  to 
Florida  Power  Southeastern  must  obtain 
an  appropriation  each  year  in  a  budget 
approved  by  Congress  and  the 
P'resident.  Because  of  budget 
constraints.  Southeastern  has  had 
difficulty  in  obtaining  these 
appropriations.  This  difficulty  has 
compelled  Southeastern  to  consider 
selling  the  government  power  at  the  bus 
bar  of  the  project.  Southeastern  requests 
comments  on  this  change  in  its 
marketing  practices.  Current  practices 
do  not  contemplate  such  a  disposition 
of  the  power  from  the  project. 

Issued  in  Elberton.  Georgia,  February  28, 
1997. 

Charle*  A.  Borchardt, 

A  dministrator. 

|FR  Doc.  97-6178  Filed  3-11-97:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRI-6708-5] 

Agency  Information  Collection 
Activities  Under  OMB  Review 
Standards  of  Performance  for  Electric 
Arc  Furnaces  and  Argon-Oxygen 
Decartxirization  Vessels 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Nodce. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  NSPS 
for  Electric  Arc  Furnaces  and  Argon- 
Oxygen  Decarburization  Vessels, 
Subparts  AA  and  AAa,  OMB  Control 
Nimiber  2060-0038,  expiration  date  4/ 
30/97.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
coUection  instrument. 
DATES;  Comments  must  be  submitted  on 
or  before  April  11,  1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1060.08. 

$MPPLEMENTARY  INFORMATION: 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Electric  Arc 
Furnaces  and  Argon-Oxygen 
Decarburization  Vessels,  Subparts  AA 
and  AAa;  OMB  No.  2060-0038;  Agency 
ICR  No.  1060.08,  expiration  date  4/30/ 
97.  This  is  a  request  for  extension  of  a 
currently  approved  collection. 

Abstract:  The  Administrator  may 
require  owners  and  operators  subject  to 
Section  111  of  the  Clean  Air  Act  (CAA) 
to  comply  with  recordkeeping  and 
reporting  requirements,  as  specified  in 
Section  114(a)  of  CAA. 

In  order  to  ensure  compliance  with 
these  standards,  adequate  recordkeeping 
is  necessary.  In  the  absence  of  such 
information  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act. 

The  information  collected  is  used  for 
inspection  purposes  to  determine  if  the 
pollution  control  devices  used  by  the 
affected  industries  are  properly  installed 
and  operated  and  the  standards  are 
being  met.  Performance  test  reports  are 
needed  as  these  are  the  Agency's 
records  of  a  source  initial  capability  to 
comply  with  the  emission  standard,  and 


note  the  operating  conditions  under 
which  compliance  was  achieved. 
An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
30,  1996  (FR  45960).  No  comments  were 
received. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  18.70  hours. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instmctions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owner/operators  of  Electric  Arc 
Furnaces  &  Argon-Oxygen 
Decarbarization  Vessels. 

Estimated  Number  of  Respondents: 
65. 

Frequency  of  Response:  initial  reports 
and  semiannual  reports. 

Estimated  Total  Anndal  Hour  Burden: 
34.082  hours. 

Estimated  Total  Annualized  Oost 
Burden:  S536, 100. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1060.08  and 
OMB  Control  No.  2060-0038  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington,  DC  20460. 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 


Budget,  Attention:  Desk  Officer  for 
EPA  725  17th  Stiwt,  NW, 
Washington,  DC  20503. 

Dated:  March  5, 1997. 

Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  97-6211  Filed  3-11-97;  8:45  am] 
BNJJNQCODE:  6S00-6O-P 


[FRL-S706-6] 

National  Guidance  on  Source  Water 
Protection;  Notice  of  Public  Meetings 


EPA  region 

1  

2  

3  and  4 

3  

4  

5  


Location 


Wotx»stef, 

MA. 
Coocord.  NH 

Suffem,  NY  .. 

Raleigh,  NC  .. 

Pittsburgh, 

PA. 
Atlanta,  GA  ... 

Raleigh,  NC  .. 
Lansing,  Ml  .. 
Springfieid,  IL 


SLOoud.  MN 

Indianapolis, 

IN. 
Fond  Du  Lac, 

Wl. 
Dallas,  TX  .... 

Lenexa,  KS  .. 

Denver.  CO  .. 

{.as  Vegas, 

NV. 
Los  Angeles, 

CA. 
Salem.  OR  ... 

Arx^horage, 

AK. 
Boise,  ID  

Lacey,  WA  .... 


Date 


May  28, 
1997. 

May  29. 
1997. 

April  29. 
1997. 

May  28  &  29, 
1997. 

May  21  &  22, 
1997. 

May  6  &  7. 
1997. 

May  6.  1997. 

April  1,  1997. 

April  11. 
1997. 

April  22, 
1997; 

April  28, 
1997. 

To  be  sched- 
uled. 

April  2  &  3, 
1997. 

May  14, 
1997. 

April  22  &  23. 
1997. 

April  16. 
1997. 

May  21. 
1997. 

April  30. 
1997. 

lobe  sched- 
uled. 

To  be  sched- 
uled 

May  6.  1997. 


The  Environmental  Protection  Agency 
(EPA)  Regional  Offices  are  holding 
public  meetings  for  the  purpose  of 
information  exchange  on  various  issues 
related  to  the  development  of  guidance 
for  State  source  water  assessment  and 
protection  programs.  Under  the  new 

provisions  of  the  Safe  Drinking  Water  6  •* 

Act  of  1996,  States  are  required  to 

delineate  the  sources  of  all  public  water      '  

supplies  and  identify  potential  sources        _ 
of  contamination.  States  may  allocate  up 
to  10%  of  monies  available  under  the  g 

Drinking  Water  State  Revolving  Fund 
(SRF)  for  this  purpose.  Additional 
monies  fit>m  the  Drinking  Water  SRF 

can  be  allocated  for  non-mandatory  10  

protection  programs  and  support  for 
local  protection  efforts. 

The  protection  of  drinking  water 
supplies  will  require  the  active 
participation  of  a  great  number  of 

stakeholders  who  have  not  traditionally      

been  direcUy  involved  writh  the  public  Please  call  the  Safe  Drinking  Water 

water  supply  program.  These  include  HoUine  1-800-426-4791  (  9:00  a.m.- 

various  State  agencies,  local  5.30  p.m.  Monday-Friday)  for  updated 

governments,  other  Federal  agencies,  information. 

environmental  advocates,  public  health  por  more  information  about  EPA's 

professionals,  the  agricultural  Source  Water  Protection  efforts  and  the 

community,  watershed  activists.  Regional  Stakeholder  meetings  please 

developers  and  many  others.  EPA  is  yjgit  the  Office  of  Ground  Water  and 

inviting  all  interested  members  of  the         Drinking  Water  home  page  at  http:// 
public  to  attend  these  meetings  and  www.epa.gov/OGWDW/swp.html.  If 

actively  provide  viewpoints,  ideas  and  yoy  ^^  interested  in  receiving  a  copy  of 
suggestions  to  EPA  on  its  drinking  water  ^jjg  ^j^  guidance  and/or  attending  one 
protection  activities.  EPA  encourages  ^f  ^f,  meetings,  please  call  the  EPA 

the  public's  response  to  EPA's  Source         Drinking  Water  Hotiine  at  1-800-426- 
Water  Assessment  and  Protection  479^  (g.QO  a.m.-5:30  p.m.  Monday- 

Guidance  draft  guidance  which  will  be       Friday)  or  send  an  e-mail  message  to 
issued  in  final  by  August  1996.  hotiine-sdwa©epamail.epa.gov. 

We  hope  you  can  join  us  and  share  Written  comments  on  the  guidance 

your  experience  and  perspectives.  We         ^^  requested  to  be  sent  by  June  15,  1997 
also  hope  that  your  early  involvement         jq  epa's  Office  of  Ground  Water  and 
will  support  the  development  of  strong       Drinking  Water,  Implementation  and 
State  assessment  and  protection  Assistance  Division,  Prevention  and 

programs.  Space  will  be  limited  so  we         Support  Branch,  401  M  St.  SW.,  Mail 
encourage  you  to  pre-register  by  calling      Qjjjg  4506,  Washington,  DC.  20460. 
the  Safe  Drinking  Water  Hotiine  at  1- 

800-426-4791  (9:00  a.m.-5:30  p.m..  Dated.  March4^7. 

Monday-Friday)  or  send  an  e-mail  Cyntlua  C  Dougherty, 

message  to  HotUne-  Director.  Office  of  Ground  Water  and  Drinking 

sdwa@epamail.epa.gov.  Water. 

The  meetings  are  scheduled  as  I™  D«:.  97-6212  FUed  3-11-97;  8:45  ami 

follows:  BMJJMG  coot:  m»^o-i> 


[FRL-670e-1] 

Scientific  Counselors  Board  Executtve 
Committee  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended  (5  U.S.C,  App.  2), 
notice  is  hereby  given  that  the 
Environmental  Protection  Agency 
(EPA),  Office  of  Research  and 
Development's  (ORD),  Board  of 
Scientific  Counselors  (BOSC),  will  hold 
its  Executive  Committee  Meeting,  April 
7-8, 1997,  at  the  Hyatt  Arlington  Hotel, 
1325  Wilson  Boulevard,  Arlington, 
Virginia.  On  Monday,  April  7,  the 
meeting  will  begin  at  1:00  pm  and  will 
recess  at  5:00  pm,  and  on  "Tuesday, 
April  8,  the  meeting  will  begin  at  8KX> 
am  and  will  adjourn  at  4:30  pm.  All 
times  noted  are  Eastern  time.  Agenda 
items  include,  but  are  not  limited  to, 
BOSC  Operating  Principles,  Laboratory 
Peer  Review  Discussion,  ORD  Research 
Plan  Evaluation:  Methods  E>evelopment, 
Use  of  Peer  Review  in  ORD,  and 
Research  Plan  for  Arsenic  in  Drinking 
Water.  Anyone  desiring  a  draft  BOSC 
agenda  may  fax  their  request  to  Shirley 
R.  Hamilton  (202)  260-0929.  The 
meeting  is  open  to  the  public.  Any 
Member  of  the  public  wishing  to  make 
comments  at  the  meeting,  should 
contact  Shirley  Hamilton,  Designated 
Federal  Officer,  Office  of  Research  and 
Development  (8701),  401  M  Street,  SW.. 
Washii^on,  DC  20460;  by  telephone  at 
(202)  260-0468.  In  general,  each 
individual  rmaUng  an  oral  presentation 
will  be  limited  to  a  total  time  of  three 
minutes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  R.  Hamilton,  Designated  Federal 
Officer,  U.S.  Environmental  Protection 
Agency,  Office  of  Research  and 
Development.  NCERQA  (MC8701),  401 
M  Street,  SW.,  Washington,  DC  20460, 
202-260-0468. 

Dated  March  5. 1997. 
Henry  L.  LoogBat  n. 

Acting  Assistant  Administrator  for  Research 
and  Development. 

[FR  Doc.  97-6214  FQed  3-11-97;  8:45  am] 
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SUMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
regulations  establishing  tolerances  for 
residues  of  propamocart)  (propyl-3- 
[dimethyl-amino]  propylcarbamate) 
hydrochloride  {hereafter  referred  to  as 
propamocarb)  and  its  metabolites  in  or 
on  potatoes  and  their  derived 
conunodities,  as  well  as  secondary 
tolerances  in  meat  and  milk.  This  notice 
includes  a  summary  of  the  petition  that 
was  prepared  by  the  petitioner.  AgrEvo 
USA  Company. 

DATES:  Comments,  identified  by  the 
docket  control  number  [PF-7161,  must 
be  received  on  or  before  April  11,  1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW.. 
Washington,  E)C  20460.  hi  person,  bring 
comments  to  Rm.  1132,  CM  #2.  1921 
Jeffiarson  Davis  Highway,  Arlington,  VA 
22202.  Comments  and  data  may  also  be 
submitted  electronically  be  sending 
electronic  mail  (e-mail)  to:  opp- 
docket9epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  dislu  in  WordPerfect  5.1 
file  format  or  in  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  control 
number  (PF-716].  Electronic  comments 
on  this  notice  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  this 
document. 

Information  submitted  as  a  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  fiom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
Mail,  Connie  Welch,  Product  Manager 
fPM)  21.  Registi^tion  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 


M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm  227.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202,  (703)  305-6226;  e-mail: 
welch.connie@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP) 
6F4707  from  AgrEvo  USA  Company. 
Littie  Falls  Centi^  One,  2711  Centerville 
Rd.,  Wilmington,  DE  19808.  The 
petition  proposes,  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
to  amend  40  CFR  part  180  by 
establishing  tolerances  for  the 
Propamocarb  in  or  on  potatoes  at  0.5 
part  per  million  (ppm).  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficieny  of  the  submitted  aata  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

As  required  by  section  408(d)  of  the 
FFEXIA,  as  recenUy  amended  by  the 
Food  Quality  Protection  Act,  AgrEvo 
included  in  the  petition  a  summary  of 
the  petition  and  authorization  for  the 
summary  to  be  published  in  the  Federal 
Register  in  a  notice  of  receipt  of  the 
petition.  The  summary  represents  the 
views  of  AgrEvo;  EPA,  as  mentioned 
above,  is  in  the  process  of  evaluating  the 
petition.  As  required  by  section 
408(d)(3)  EPA  is  including  the  summary 
as  a  part  of  this  notice  of  filing.  EPA 
may  have  made  minor  edits  to  the 
summary  for  the  purpose  of  clarity. 

I.  Petition  Suminafy 

A.  Propamacarb  Uses 

Propamocarb  is  a  specific  pesticide 
with  specific  activity  against  several 
Oomycete  species  which  cause  seed, 
seedling,  root  and  stem  rots  and  foliar 
diseases  in  many  edible  crops  and 
ornamental  plants.  The  mode  of  action 
of  propamocarb  is  different  compared  to 
other  Oomycete  fungicides,  which 
provides  for  efficacy  against  strains  that 
have  developed  resistance  to  other 
fungicides. 

B.  Metabolism  and  Analytical  Method 

1.  Analytical  method.  A  practical 
analytical  method  utilizing  gas/liquid 
chromatography  and  N-FID  or  MSD  is 
available  and  has  been  validated  for 
detecting  and  measuring  levels  of 
propamocarb  in  or  on  food.  The  limit  of 
quantification  (LOQ)  is  0.05  mg/kg 
(ppm). 

2.  Metabolism.  The  absorption, 
distribution,  metabolism  and  excretion 


of  propamocarb  has  been  evaluated  in 
rats.  Propamocarb  is  rapidly  absorbed, 
extensively  metabolized  and  rapidly 
eliminated,  primarily  via  the  urine, 
following  oral  administration. 
Metabolite  profiles  were  similar 
following  single  and  repeated  oral 
dosing  and  following  intravenous 
dosing.  The  primary  route  of 
metabolism  is  oxidative  degradation 
with  hydrolytic  cleavage  occurring  as  a 
secondary  pathway. 

C.  Residues  in  Plants  and  Animals 

1.  Nature  and  magnitude  of  the 
residue  in  plants.  The  fate  of 
propamocarb  in  plants  is  clearly 
understood.  Metabolism  studies  in 
cucumbers,  potatoes  and  spinach 
demonstrated  that  propamocarb  is 
degraded  into  carbon  dioxide  which  is 
reincorporated  into  natural  plant 
constituents.  The  primary  residue  found 
in  all  crops,  and  the  only  residue  of 
concern,  is  the  parent,  propamocarb 
hydrochloride. 

More  than  50  residue  trials  on 
potatoes  have  been  conducted 
throughout  the  world.  The  results  firom 
these  studies  indicated  that  residues  of 
propamocarb  in  raw  potatoes  hom  foliar 
applications  were  below  the  LOQ,  even 
when  applied  at  2.5-times  the 
maximum  prop>osed  label  rate  of  4.5  lb 
ai/A.  No  measurable  residues  of 
propamocarb  were  detected  in  any  of 
the  processed  commodities  following 
treatment  at  2.5-times  the  maxiniiitn 
proposed  label  rate  and  a  shorter  than 
proposed  pre-harvest  interval  (3  days  vs. 
the  proposed  14  days).  An  additional 
processing  study  at  5-times  the 
proposed  label  rate  (22.5  lb  a.i./acre)  is 
now  underway.  Based  on  these  results, 
tolerances  are  proposed  for  the  residues 
of  propamocarb  in  or  on  potato  at  0.5  * 
ppm. 

Six  residue  trials  have  been 
conducted  on  tomatoes,  either  in  the 
greenhouse  or  in  arid  climates  where  no 
rainfall  likely  occurred.  Based  on  these 
data,  AgrEvo  USA  expects  that  residues 
in  tomatoes  would  not  exceed  0.3  ppm 
when  used  as  proposed.  Typical 
residues  are  anticipated  to  be 
significantly  lower. 

2.  Nature  and  magnitude  of  the 
residue  in  animals.  Data  are  not  yet 
available  on  the  metabolism  of 
propamocarb  in  livestock.  A  cow 
metabolism  study  was  initiated  in 
September,  1996,  and  will  be  submitted 
to  the  Agency  during  1997.  However,  in 
a  rat  metabolism  study,  propamocarb 
was  extensively  degraded  and  rapidly 
excreted,  with  >90  percent  excreted  in 
the  urine  within  24  hours.  Therefore, 
AgrEvo  beheves  that  the  potential  for 
residues  to  occur  in  animal 


commodities  from  ingestion  of  potato 
processing  wastes  which  contain 
propamocarb  residues  at  or  below  0.05 

ppm  is  negligible. 

C.  Toxicological  Profile 

The  toxicity  of  propamocarb  has  been 
evaluated  by  EPA  as  part  of  previous 
regulatory  actions  and  is  summarized 
below.  The  conclusions  presented  are 
those  determined  by  the  Agency  as 
reported  by  the  registrant. 

1.  Acute  toxicity.  There  are  no  acute 
toxicity  concerns  with  propamocarb. 
The  acute  rat  oral  LDso  was  2,900  mg/ 
kg  in  males  and  2,000  mg/kg  in  females. 
The  acute  rat  dermal  LDso  was  <3,000 
mg/kg.  The  acute  (4-hour)  inhalation 
LCso  in  rats  was  >7.9  mg/1.  Propamocarb 
was  not  a  skin  sensitizer  in  guinea  pigs. 
Based  on  these  results,  propamocarb 
hydrochloride  was  classified  as  Toxicity 
Category  III  for  acute  oral  and  dermal 
toxicity,  and  eye  irritation,  and  Category 
IV  fof  acute  inhalation  toxicity  and  skin 
irritation. 

2.  Subchmnic  toxicity.  In  a  90-day 
feeding  study,  propamocarb  was 
administered  to  albino  rats  at 
concentrations  of  0,  20,  50, 100,  and 
500/1,000  ppm  in  the  diet.  The  only 
effects  noted  were  slighUy  reduced  food 
efficiency  and  body  wei^t  gains  at 
1,000  ppm. 

In  a  90-day  feeding  study  in  beagle 
dogs,  propamocarb  was  administered  in 
the  diet  at  concentrations  of  0,  50, 100, 
500,  and  1,000/2.000  ppm.  No 
treatment-related  findings  were 
observed. 

A  21-day  dermal  toxicity  study  was 
performed  with  propamocarb  in 
Sprague-Dawley  rats  at  dose  levels  of  0, 
100,  500  and  1,000  mg/kg/day,  6  hours 
per  day,  5  days  per  week  over  a  21-day 
period.  No  treatment  related  effects 
were  observed. 

A  21-day  dermal  toxicity  study  was 
performed  with  propamocarb  in  rabbits 
at  dose  levels  of  0, 150,  525  and  1,500 
mg/kg/day,  6  hours  per  day,  5  days  per 
week,  over  a  21-day  period.  The  No 
Obsereved  Effects  Level  (NOEL)  for  this 
study  was  considered  by  the  Agency  to 
be  150  mg/kg/day  based  on  dose-related 
skin  irritation  in  mid-  and  high-dose 
animals  and  a  decrease  in  weight  gain 
in  mid-dose  females. 

3.  Chronic  toxicity/oncogenicity.  A  2- 
year  feeding  chronic  toxicity/ 
carcinogenicity  study  was  performed  in 
Sprague-Dawley  rats  with  propamocarb 
at  dietary  concentrations  of  0, 40,  200  or 
1,000  ppm.  There  was  no  evidence  of 
carcinogenicity  or  other  treatment- 
related  effect  except  for  a  possible 
reduction  in  food  intake  in  female  rats 
at  the  highest  level  tested.  Thus,  1,000 
ppm  (41  mg/kg/day)  was  considered  to 


be  the  NOEL.  However,  this  study  did 
not  satisfy  the  Agency's  criteria  for  a 
Maximimi  Tolerated  Dose  (MTD).  A 
new  study  at  higher  dose  levels  is  now 
in  progress. 

A  2-year  feeding  chronic  toxicity/ 
carcinogenicity  study  was  performed  in 
CD-I  mice  with  propamocarb  at  dietary 
concentrations  of  0,  20, 100  and  500 
ppm.  No  evidence  of  carcinogenicity  or 
toxicity  was  noted  at  any  dose  level. 
Thus,  1,000  ppm  (53  mg/kg/day  for 
males  and  females,  respectively),  was 
considered  to  be  the  NOEL.  However, 
this  study  did  not  meet  the  Agency's 
criteria  for  a  MTD.  A  new  study  at 
higher  dose  levels  is  now  in  progress. 

A  2-year  feeding  study  was 
performed  in  beagle  dogs  with 
propamocarb  at  dietary  concentrations 
of  0, 1,000,  3,000,  10,000  ppm. 
Decreased  weight  gain,  decreased  food 
efficiency  and  an  increased  incidence  of 
acute  gastric  mucosal  erosions  and/ or 
chronic  erosive  gastritis  were  noted  in 
all  treated  groups.  Thus,  a  NOEL  for  this 
study  was  not  determined  but  was 
considered  to  be  slighUy  lower  than  the 
lowest  dose  level  tested  (33.3  mg/kg/ 
day). 

4.  Genotoxicity.  No  evidence  of 
genotoxicity  was  observed  in  a  battery 
of  studies  including  Salmonella  and  E. 
coli  gene  mutation  assays,  2  mouse 
micronucleus  assays,  an  in  vitro 
mammalian  cytogenetic  assay  using 
cultured  human  lymphocytes,  a  yeast 
mitotic  gene  conversion  ttssay  and  a 
yeast  mitotic  recombination  assay. 

5.  Repmduction  and  developmental 
toxicity.  In  a  developmental  toxicity 
study,  rats  were  administered 
propamocarb  by  gavage  at  dose  levels  of 
0,  74,  221,  740,  or  2,210  mg/kg/day  on 
gestation  days  6^19.  The  NOEL  for 
maternal  toxicity  was  740  mg/kg/day 
based  on  mortality,  clinical  observations 
and  decreased  body  weight  gain  at  2,210 
mg/kg/day.  The  NOEL  for 
developmental  toxicity  was  221  mg/kg/ 
day  based  on  increased  post- 
implantation  loss,  decreased  fstal 
weights  and  increased  incidence  of 
minor  skeletal  anomalies  (retarded 
ossification)  at  740  and/or  2,210  mg/kg/ 
day. 

m  another  developmental  toxicity 
study,  rabbits  were  administered 
propamocarb  by  gavage  at  dose  levels  of 
0, 15,  45, 150,  300,  or  600  mg/kg/day  on 
gestation  days  6-18.  The  NOEL  for  both 
maternal  toxicity  and  developmental 
toxicity  was  150  mg/kg/day,  based  on 
decreased  maternal  body  weight  gain 
and  increased  post-implantation  loss  at 
300  mg/kg/day. 

A  three-generation  reproduction  study 
was  conducted  using  rats  fed  diet 
containing  propamocarb  at  dietary 


concentrations  of  0, 40,  200,  and  1,000 
ppm  for  100  days  and  then  continuously 
through  3  successive  generations.  No 
treatment-related  effects  were  noted  on 
either  the  parents  or  offspring. 

6.  Neurotoxicity.  An  acute 
neurotoxicity  study  was  performed  in 
rats  at  dose  levels  of  0,  20,  200  and 
2,000  mg/kg  of  propamocarb 
hydrochloride.  The  overall  NOEL  for 
this  study  was  determined  to  be  200  mg/ 
kg  based  on  decreased  weight  gain, 
soiled  fur  and  decreased  motor  activity 
in  males  and/or  females  at  2,000  mg/kg. 

A  90-day  neurotoxicity  study  was 
conducted  in  rats  at  dietary 
concentrations  of  propamocarb 
hydrochloride  of  0,  200,  2,000  and 
20,000  ppnL  No  evidence  of 
neurotoxicity  (FOB,  motor  activity  or 
neuropathology)  was  observed  at  any 
dose  level.  Plasma,  red  blood  cell  and 
brain  cholinesterase  levels  were  also  not 
affected.  The  NOEL  was  determined  to 
be  2,000  ppm  (142  mg/kg/day)  based  on 
decreased  weight  gain  at  20,000  ppm. 

7.  Endocrine  effects.  No  special 
studies  have  been  conducted  to 
investigate  the  {>otential  of  propamocarb 
to  induce  estrogenic  or  other  endocrine 
effects.  However,  the  standard  battery  of 
required  toxicity  studies  has  been 
completed.  These  studies  include  an 
evaluation  of  the  potential  effects  on 
reproduction  and  development,  and  an 
evaluation  of  the  pathology  of  the 
endocrine  organs  following  repeated  or 
long-term  exposure.  These  studies  are 
generally  considered  to  be  sufficient  to 
detect  any  endocrine  effects  yet  no  such 
effects  were  detected.  Thus,  the 
potential  for  propamocarb  to  produce 
any  significant  endocrine  effects  is 
considered  to  be  minimal. 

E.  Aggregate  Exposure 

Propamocarb  is  registered  for  ncm- 
food  uses  on  turf  and  ornamental  plants 
(BANOL  Fungicide,  EPA  Reg.  No. 
45639-88).  As  such,  non-occupational 
exposure  would  include  exposures 
resulting  from  consumption  of  potential 
residues  in  food  or  water,  as  well  as 
exposure  to  residues  from  applications 
to  golf  courses,  commercial  and 
ornamental  turf,  home  lawns,  sod  farms, 
and  ornamental  plants.  There  are  no 
acute  toxicity  concerns  with 
propamocarb.  Thus,  only  chronic 
exposures  are  being  addressed  here. 

1.  Dietary  exposure  (food).  Potential 
dietary  exposures  from  food  under  the 
proposed  tolerances  and  potential 
emergency  use  time-limited  tolerances 
were  estimated  using  the  Exposure  1 
software  system  (TAS,  Inc.)  and  the 
1977-78  USDA  consumption  data.  For 
the  purposes  of  this  assessment,  AgrEvo 
USA  h^  made  the  very  conservative 
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assumption  that  100  percent  of  all 
commodities  will  contain  propamocarb 
residues  and  that  all  of  those  residues 
will  be  at  the  proposed  tolerance  levels, 
(of:  0.05  ppm  in  p>otato  tubers  (whole 
RAC),  and  the  meat,  milk,  fat,  liver, 
kidney,  and  meat  by-products  of  cattle, 
goats,  hogs,  horses,  and  sheep:  and  for 
future  time-limited  tolerances 
supporting  section  18  Emergency  Uses, 
0.3  ppm  in  tomatoes  (whole  RAC):  1.0 
ppm  in  tomato  juice,  puree,  and  catsup; 
3.0  ppm  in  tomato  paste).  Thus,  this 
estimate  should  result  in  a  gross 
overestimation  of  actual  human 
exposure.  Copies  of  these  dietary 
exposure  analyses  are  appended  to  this 
document. 

2.  Dietary  exposure  (drinking  water). 
The  potential  for  propamocarb  to  leach 
into  groundwater  has  been  assessed  in 
four  terrestrial  Held  dissipation  studies 
conducted  in  several  states  and  on 
various  soil  types.  These  studies  were 
conducted  using  rates  recommended  for 
application  to  turf,  which  are 
approximately  24  lb  a.i./acre,  six  times 
(6X)  higher  than  the  total  rate 
recommended  for  use  in  potatoes  and 
tomatoes.  The  degradation  of 
propamocarb  in  these  studies  was  rapid, 
with  half-lives  ranging  from  a  low  of  6 
days  to  a  high  of  17  days.  This 
compound  adsorbs  strongly  to  soil, 
having  a  moderately  high  soil 
adsorption  coefficient  (Kads)  of  5.2  and 
a  Koc  of  359  in  sandy  loam  soil.  The 
compound  did  not  leach  under  any  of 
the  various  climatic  test  conditions,  in 
contrast  to  it  s  high  solubility  in  water, 
and  did  not  exhibit  mobility  in  either 
acidic  or  alkaline  soil  types.  Based  on 
these  environmental  fate  data  and  the 
anticipated  conditions  of  use,  the 
potential  for  movement  of  propamocarb 
into  groundwater  is  very  low.  and  as 
such  the  potential  contribution  of  any 
such  residues  to  the  total  dietary  intake 
of  propamocarb  will  be  negligible.  No 
Maximum  Contaminant  Level  or  Health 
Advisory  Level  for  residues  of 
propamocarb  in  drinking  water  has  been 
established. 

3.  Non-dietary  exposure.  As  a 
professional  use  turf  and  ornamental 
fungicide,  propamocarb  is  used 

•  primarily  (>9G  percent  of  use)  on  golf 
courses  for  control  of  Pythium  blight 
(BANOL  Fungicide,  EPA  Reg.  No. 
45639-88).  Some  limited  use  of  BANOL 
occurs  on  ornamental  plants  produced 
in  greenhouses  or  containers,  and  to  a 
very  limited  extent  on  sod  Eanns  or  by 
professional  lawn  care  applicators  to 
conunercial  turf.  The  product  is  rarely 
used  on  homeowner  turf  due  to  the  fact 
that  the  diseases  it  controls  (Pythium, 
Phytophthora)  occius  primarily  in  high 
fertility,  high  maintenancer  turf  (e.g.  golf 


courses),  not  in  homeowner  turf.  Thus, 
although  non-dietary  exposures  have 
not  been  quantified,  AgrEvo  USA 
expects  them  to  be  minimal  since  they 
will  occiu'  primarily  to  golfers  who  will 
be  wearing  shoes  and  socks  and  who 
will  not  enter  previously  treated  areas 
until  after  the  grass  has  dried. 
Furthermore,  based  on  the  limited 
frequency  of  use  (no  more  than  three 
applications  per  year),  these  non-food 
uses  for  propamocarb  are  not  likely  to 
result  in  potential  chronic  exposure  and 
thus  should  not  be  factored  into  a 
chronic  exposure  assessment. 

G.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
propamocarb  and  other  substances 
having  a  common  mechanism  of  toxicity 
must  also  be  considered.  The  precise 
mechanism  of  toxicity  for  propamocarb 
is  unknown.  Although  a  member  of  the 
carbamate  group  of  pesticides, 
propamocarb  is  not  an  n-methyl 
carbamate,  and  demonstrated  no 
inhibitory  effects  on  blood  or  brain 
cholinesterase  following  either  acute  or 
repeated  oral  administrations  to  rats  and 
dogs.  In  vitro  studies  using  rat  or  dog 
blood  plasma  showed  very  slight 
cholinesterase  inhibitory  effects  only  at 
extremely  high  dose  levels,  equivalent 
to  about  2,200  mg/kg  bodyweight.  This 
level  is  20,00GX  the  established 
Reference  Dose  for  propamocarb.  Thus, 
AgrEvo  USA  anticipates  no  cumulative 
effects  with  other  substances. 

H.  Safety  Determinations 

1.  U.S.  population.  The  Agency  has 
previously  established  a  Reference  Dose 
(RfD)  value  of  0.11  mg/kg/day  for 
propamocarb  based  on  a  LOEL  of  1 ,000 
ppm  (33.3  mg/kg/day)  from  a  2-year  dog 
chronic  toxicity  study,  applying  an 
uncertainty  factor  of  100  to  account  for 
interspecies  extrapolation  and 
intraspecies  variation,  plus  an 
additional  foctor  of  3  to  account  for  the 
lack  of  a  NOEL.  The  FAO/WHO/JMPR 
have  recommended  an  Acceptable  Daily 
fatake  (ADD  of  0.1  mg/kg/day. 

Using  the  conservative  (worst-case) 
dietary  exposure  assumptions  described 
above  in  paragraph  E.  1.,  chronic  dietary 
exposure  will  utilize  only  1  percent  of 
the  RfD  for  the  U.S.  population.  There 
is  generally  no  concern  for  exposures 
below  100  percent  of  the  RfD  since  it 
represents  the  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  Thus,  AgrEvo  USA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
U.S.  population  in  general  from 
aggregate  exposure  to  propamocarb 
residues. 


2.  Infants  and  children.  Data  from  rat 
and  rabbit  developmental  toxicity 
studies  and  rat  multigeneration 
reproduction  studies  are  generally  used 
to  assess  the  potential  for  increased 
sensitivity  of  infants  and  children.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development.  Reproduction  studies 
provide  information  relating  to 
reproductive  and  other  effects  on  adults 
and  offspring  bom  pre-natal  and  post- 
natal exposure  to  the  pesticide. 

No  treatment-related  effects  to  either 
parental  animals  or  offspring  were  noted 
in  a  three-generation  rat  reproduction 
study  at  dose  levels  up  to  1,000  ppm 
(33.3  mg/kg/day).  No  evidence  of 
teratogenicity  was  noted  in  either  rat  or 
rabbit  developmental  toxicity  studies, 
even  at  maternally  toxic  dose  levels. 
Increased  post-implantation  loss  was 
noted  in  the  rabbit  study,  but  only  at 
maternally  toxic  dose  levels.  The  NOEL 
for  both  maternal  and  developmental 
toxicity  in  rabbits  was  150  mg/kg/day. 
Decreased  fetal  weights,  increased  post- 
implantation  loss  and  retarded 
ossification  were  noted  in  rats,  and  the 
developmental  NOEL  of  221  mg/kg/day 
was  lower  than  the  maternal  NOEL  of 
740  mg/kg/day.  However,  the  Agency 
has  concluded  that  due  to  the  high  dose 
at  which  fetal  toxicity  was  observed,  no 
deBnite  conclusion  can  be  made 
regarding  developmental  toxicity  in  this 
study. 

FFDCA  section  408  provides  that  the 
Agency  may  apply  an  additional  safety 
factor  for  infants  and  children  to 
account  for  pre-  and  post-natal  toxicity 
or  incompleteness  of  the  database.  The 
toxicology  database  for  propamocarb 
regarding  potential  pre-  and  post-natal 
effects  in  children  is  complete  according 
to  existing  Agency  data  requirements 
and  does  not  indicate  any  particular 
developmental  or  reproductive 
concerns.  Furthermore,  the  previously 
established  RfD  of  0.11  mg/kg/day, 
which  is  based  on  a  33.3  mg^iLg/day 
LOEL  from  the  2-year  dog  feeding 
study,  already  provides  for  a  safety 
factor  of  1.364  relative  to  the  150  mg/ 
kg/day  developmental  NOEL  bom  the 
rat  developmental  toxicity  study.  Thus, 
AgrEvo  USA  considers  the  existing  RfD 
of  0.11  mg/kg/day  to  be  appropriate  for 
assessing  potential  risks  to  infants  and 
children  and  an  additional  uncertainty 
factor  is  not  warranted. 

Using  the  conservative  assumptions 
described  above,  aggregate  exposure  to 
propamocarb  is  expected  to  utilize  3 
percent  of  the  RfD  in  non-nursing 
infants  and  2  percent  of  the  RfD  in 
children  aged  1-6.  These  numbers 


would  be  significantly  lower  if 
anticipated  residues  were  utilized  rather 
than  tolerance  values.  Therefore, 
AgrEvo  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 

Commodity 

Beetroot 

Brussels  sprouts 

Cabbage,  head 

Cetery 

Cucumber 

Cauliflower 

Lettuce,  head 

Pepper,  sweet 

Radish 

Strawt>erry 

Tomato 


result  to  infents  or  children  from 
aggregate  exposure  to  propamocarb 
residues. 


The  FAO/WHO/JMPR  have 
recommended  an  Acceptable  Daily 
Intake  (ADI)  of  0.1  mg/kg/day. 

/.  Conclusions 

AgrEvo  USA  believes  that  the 
proposed  use  of  propamacarb  on 
potatoes  would  not  pose  a  significant 
risk  to  human  health,  including  that  of 
infants  and  children,  and  is  in 
compliance  with  the  requirements  of  the 
Food  Quality  Protection  Act  of  1996. 
Moreover,  the  proposed  tolerances  for 
propamocarb  in  potato  commodities, 
meat  and  milk,  of  0.05  ppm,  should  be 
established. 

n.  Public  Record 

Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  docket  control  number, 
[PF-7161.  All  written  comments  filed  in 
response  to  this  petition  will  be 
available  in  the  Public  Response  and 
Program  Resources  Branch,  at  the 
address  given  above  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

A  record  has  been  established  for  this 
notice  under  docket  control  number 
[PF-7161  including  conunents  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(750eC).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  «2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 


/.  International  Tolerances 

The  Codex  Alimentarius  Commission 
(Codex)  has  established  tolerances 
(MRLs)  for  propamocarb  in  the 
following  raw  agricultural  commodities: 


Part  per  mfllkxi 


0.2  ppm 
1.0  ppm 
OJ  ppm 
0.2  ppm 
2.0  ppm 
0.2  ppm 
10.0  ppm 
1.0  ppm 
5.0  ppm 
0.1  ppm 
1.0  ppm 


Electronic  comments  can  be  sent 

directly  to  EPA  at: 
opp-aockBt9epaiiiail.epa.gov 

Electronic  comments  must  be 
submitted  as  ASCII  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encrjrption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document 

Authority:  21  U.S.C.  346a. 

Listof  Subfects 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping. 

Dated:  February  26. 1997. 

Peter  CanUdns, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(PR  Doc.  97-5681  Filed  3-11-97;  8:45  am] 
BiujNQ  cooE  aaao-eo-F 


IPF-712;  FRL-S587-7] 

The  Cryolite  Task  Force;  Pesticide 
Tolerance  Petition  Rling 

agency:  Enviroimiental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  filing. 

SUMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 


regulations  establishing  tolerances  for 
residues  of  the  insecticidal  fluorine 
compounds  cryolite  and/or  synthetic 
cryolite  (sodium  aluminum  fluoride  or 
sodium  aluminofluoride)  in  or  cm 
potatoes  and  in  processed  potato  Mraste. 
This  notice  includes  a  summary  of  the 
petition  that  was  prepared  by  the  * 
petitioner.  The  Cryolite  Task  Force. 
DATES:  Comments,  identified  by  the 
docket  control  number  [PF-712]  must  be 
received  on  or  before  April  11, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  SL.  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  either  in 
ASCn  format  (avoiding  the  use  of 
special  characters  and  any  form  of 
encryption)  or  in  WordPerfect  in  5.1  file 
format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PF-712]. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries.  The  official  record 
for  this  rulemaking,  as  well  as  the 
public  version  described  above,  will  be 
kept  in  paper  form.  Additional 
information  on  electronic  submissions 
can  be  found  in  Unit  n.  of  this 
dociunent 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Coridential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
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disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
No  CBI  should  be  submitted  through  e- 
mail.  A  copy  of  the  comment  that  does 
not  contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Jacobs,  Acting,  Product 
Manager  14,  Registration  Division, 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  219,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  (703)  305-6600;  e-mail: 
jacobs.william@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATKM:  EPA  has 
received  a  pesticide  petition  from  The 
Cryolite  Task  Force  c/o  Gowan,  P.O. 
Box  5568,  Yuma,  AZ  85366.  The 
petition  proposes,  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C.  346a, 
to  amend  40  CFR  180.145  to  renew  the 
regulations  that  established  tolerances 
for  the  insecticidal  fluorine  compounds 
cryolite  and/or  synthetic  cryolite  in  or 
on  potatoes  at  2.0  parts  per  million 
(ppm)  and  processed  potato  waste  at  22 
ppm. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act  (FQPA) 
(Pub.  L.  104-170).  The  Cryolite  Task 
Force  included  in  the  petition  a 
summary  of  the  petition  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of  The 
Cryolite  Task  Force;  EPA  is  in  the 
process  of  evaluating  the  petition.  As 
required  by  section  408(d)(3),  EPA  is 
including  the  summary  as  a  part  of  this 
notice  of  filing.  EPA  may  have  made 
minor  edits  to  the  sununary  for 
purposes  of  clarity. 

I.  Hie  Cryolite  Task  Force's  Petition 
Sammary 

This  petition  is  submitted  by  the 
Cryolite  Task  Force  (Consortium  No. 
62569),  under  section  408  of  the 
FFDCA,  as  most  recenUy  amended  by 
the  FQPA. 


This  submission  amends  petitions  PP 
9F3739  and  FAP  1H5604  by  providing 
the  additional  information  specified  by 
the  FQPA.  A  permanent  tolerance  is 
proposed  for  residues  of  the  insecticide 
sodium  aluminofluoride  (cryolite  and/or 
synthetic  cryolite)  in  or  on  the  raw 
agricultural  commodities  (RAG) 
potatoes,  as  provided  by  the  new 
FFDCA  section  408.  In  addition,  the 
petitioner  proposes  that  EPA  establish  a 
permanent  tolerance  for  residues  of 
cryolite  in  processed  potato  waste,  as 
provided  under  the  new  FFDCA  section 
408. 

Time-limited  tolerances  for  residues 
of  sodium  aluminofluoride  (cryolite 
and/or  synthetic  cryolite)  in/on  potatoes 
and  processed  potato  waste  were 
initially  granted  on  May  5,  1993.  These 
tolerances  expired  on  May  6,  1996.  A 
time  limitation  was  required  initially  for 
these  regulations  because  a  chronic  dog 
feeding  study  and  a  two-generation  rat 
reproduction  study  were  outstanding. 
These  two  studies  were  submitted  and 
were  found  acceptable  in  reviews  dated 
April  13,  1994  (chronic  dog)  and 
February  24,  1995  (rat  reproduction).  In 
the  Federal  Register  of  May  8,  1996  (61 
FR  20781)  (FRL-5362-6),  EPA  proposed 
establishing  permanent  tolerances  of  2 
ppm  and  22  ppm  for  residues  of  cryolite 
in/on  potatoes  and  processed  potato 
waste,  respectively.  A  30-day  comment 
period  was  specified  by  the  Agency  for 
these  proposed  regulations.  However, 
prior  to  publication  of  final  regulations, 
the  FQPA  specified  additional 
requirements  for  tolerance  petitions. 
This  submission  amends  PP  9F3739  and 
FAP  1H5604  by  providing  the 
additional  information  specified. 

A.  Residue  Data 

1.  Name,  identity,  and  composition  of 
the  residue.  Cryolite  (sodium 
aluminofluoride,  sodium 
hexafluoroaluminate  or  sodium 
aluminum  fluoride)  is  a  fluorine- 
containing  insecticide  which  is  found  in 
naturally  occurring  mineral  deposits 
and  also  is  produced  synthetically. 

Empirical  Formula:  Na3AlF6 

Molecular  Weight:  209.97 

CAS  Registiy  No.:  15096-52-3 

OPP  Chemical  Code:  075101 

A  Reregistration  Eligibility  Decision 
(RED)  was  issued  for  cryolite  in  August 
1996.  As  documented  in  the  May  8, 
1996  Federal  Register  and  reiterated  in 
the  RED,  the  Agency  has  determined 
that  plant  residues  are  inorganic  surface 
residues  of  cryolite,  measured  as  total 
fluoride;  and  that  the  residue  of  concern 
in  animals  also  is  total  fluoride. 

Provisions  in  the  FQPA  which  are 
relevant  to  degradates  or  metabolites  of 


pesticide  chemical  residues  are  not 
applicable  to  elemental  fluorine. 

2.  Magnitude  of  the  residue  in  plants. 
As  documented  in  the  May  8,  1996 
Federal  Register  and  reiterated  in  the 
RED,  the  Agency  has  concluded  that 
complete  and  acceptable  crop  residue 
data  are  available  to  support  the 
proposed  tolerance  of  2  ppm  in  or  on 
potatoes. 

Data  previously  reviewed  by  EPA 
show  background  levels  of  fluoride  in 
untreated  potatoes  ranging  from  0.14 
ppm  to  0.31  ppm.  Levels  of  fluoride 
found  in  treated  potatoes  ranged  bom 
0.18  ppm  to  0.94  ppm. 

3.  Magnitude  of  the  residue  in 
processed  food /feed.  As  documented  in 
the  May  8.  1996  Federal  Register  and 
reiterated  in  the  RED,  EPA  has 
concluded  that  an  acceptable  potato 
processing  study  supports  the  proposed 
tolerance  of  22  ppm  in  or  on  processed 
potato  waste.  This  study  indicates  that 
cryolite  residues  concentrated  llx  in 
potato  peels/potato  waste  processed 
bom  potatoes  treated  at  a  6.7x 
exaggerated  rate.  Residues  did  not 
concentrate  in  potato  chips,  flakes,  or 
granules. 

4.  Directions  for  use.  Labeling  has 
been  approved  for  foliar  application  to 
potatoes  at  up  to  11.5  lbs.  active 
ingredient  (a.i.)  per  acre,  with  a 
maximum  seasonal  application  of  92 
lbs.  a.i.  per  acre. 

5.  Analytical  method.  EPA  concluded 
in  the  May  8.  1996  Federal  Register  and 
reiterated  in  the  cryolite  RED  that 
adequate  methodology  is  available  for 
data  collection  and  tolerance 
enforcement.  Methods  for  both  plant 
residues  and  animal  tissues  have 
undergone  successful  Agency  validation 
and  will  be  published  in  PAM,  Vol.  II. 
Using  these  methods,  total  fluoride  is 
determined  using  a  pH/ion  meter  with 

a  fluoride-specific  electrode.  The  limit 
of  quemtitation  is  0.05  ppm.  The  residue 
analytical  method  does  not  distinguish 
between  naturally  occurring  fluoride 
and  fluoride  resulting  from  agricultural 
use  of  cryolite.  Current  FDA  multi- 
residue  screening  protocols  are  not 
appropriate  for  inorganic  fluoride 
residues. 

6.  Practical  methods  for  removing 
residues.  Plant  residues  are  inorganic 
surface  residues  of  cryolite.  Data 
previously  submitted  in  FAP  1H5604 
show  that  washing  and  peeling  are 
effective  methods  of  removing  these 
residues. 

7.  Plant  metabolism.  EPA  concluded 
in  the  May  8. 1996  Federal  Register  and 
reiterated  in  the  cryolite  RED  that  the 
qualitative  nature  of  the  residue  in 
plants  is  understood  and  that  plant 
residues  are  inorganic  surface  residues 


of  cryolite  which  are  measured  as 
fluoride. 

8.  Animal  metabolism.  EPA 
concluded  in  the  May  8,  1996  Federal 
Register  and  reiterated  in  the  cryolite 
RED  that  cryolite  metabolism  in  animals 
manifests  itself  as  bee  fluoride,  that  the 
qualitative  nature  of  the  residue  is 
understood  and  that  total  fluoride  is  the 
residue  of  concern. 

9.  Magnitude  of  the  residue  in  meat, 
milk,  poultry  and  eggs.  EPA  concluded 
in  the  May  8,  1996  Federal  Register  and 
reiterated  in  the  cryolite  RED  that  there 
is  no  reasonable  expectation  of  finite 
fluoride  residues  in  rumiuEmt  or  poultry 
tissues  as  a  result  of  livestock  ingestion 
of  cryolite. 

B.  Toxicological  Data 

The  cryolite  RED  concluded  that  the 
toxicological  data  base  was  adequate  for 
a  reregistration  eligibility  decision  for 
numerous  crop  uses,  including  potatoes. 
No  additional  toxicology  requirements 
were  specified  in  the  RED.  The  cryolite 
residue  of  toxicological  concern  is 
fluoride;  and  health  effects  identified  for 
fluoride  in  humans  and  animals  are 
skeletal  and  dental  fluorosis.  E)ental 
fluorosis  (molding  of  tooth  enamel)  is 
not  considered  to  be  an  adverse  effect. 

Further,  the  Agency  has  determined 
that  although  fluoride  accumulation  is 
demonstrated  in  a  number  of  studies, 
the  accumulation  itself  is  not 
considered  an  adverse  effect. 

1.  Acute  toxicity.  A  rat  acute  oral 
toxicity  study  (MRID  00138096)  showed 
an  LDso  greater  than  5,000  milligrams/ 
lulograms  (mg/kg).  A  rabbit  acute 
dermal  toxicity  study  (MRID  00128107) 
demonstrated  an  LDso  of  2,100  mg/kg. 
/\ji  LCjo  >  2.06  mg/L  and  <  5.03  mg/L 

V.  as  seen  in  an  acute  inhalation  study 
with  rats  (MRID  00128107).  Technical 
cryolite  is  a  moderate  eye  irritant  in 
rabbits  (MRID  00128106).  CryoUte  is  not 
a  skin  irritant  to  rabbits  (MRID 
00128106)  and  is  not  a  dermal  sensitizer 
to  guinea  pigs  (MRID  00138097). 

2.  Subcnmnic  toxicity.  Cryolite  was 
tested  in  a  28-day  range-finding  feeding 
study  in  rats  (MRID  00128109)  at  dose 
levels  of  0.  250,  500,  1,000,  2,000,  4,000. 
10,000,  25,000.  and  50.000  ppm  in  the 
diet  (representing  approximately  0.  25, 
50. 100,  200,  400.  1.000,  2,500  and  5.000 
mg/kg/day).  The  only  compound  related 
e^ct  seen  in  this  study  was  a  change 

in  coloration  and  physical  property  of 
the  teeth.  A  no  observed  effect  level 
(NOEL)  was  not  determined  in  this 
study.  The  lowest  observed  effect  level 
(LOEL)  is  250  ppm  (25  mg/kg/day) 
based  on  dental  fluorosis. 

In  a  90-day  rat  feeding  study  (MRID 
00158000),  cryolite  was  tested  at  dose 
levels  of  0,  50,  5,000,  and  50.000  ppm 


(corresponding  to  0.  3.8,  399.2,  and 
4,172.3  mg/kg/day  in  males  and  0,  4.5. 
455.9.  and  4,758.1  mg/kg/day  in 
females).  The  NOEL  was  50  ppm  (3.8 
mg/kg/day)  for  effects  other  than 
fluoride  accumulation.  The  LOEL  was 
5,000  ppm  (399.2  mg/kg/day)  based  on 
lesions  observed  in  the  stomach. 
Fluoride  accumulated  at  all  dose  levels 
in  this  study.  Cryolite  was  tested  in  a 
90-day  dog  feeding  study  (MRID 
00157999)  at  dose  levels  of  0,  500, 
10.000.  and  50.000  ppm  (corresponding 
to  0.  17,368,  and  1.692  mg/kg/day).  The 
NOEL  was  10,000  ppm  (368  mg/kg/day). 
The  LOEL  was  50,000  ppm  (1,692  mg/ 
kg/ day)  for  effects  other  than  fluoride 
accumulation.  Fluoride  accumulation 
occurred  at  all  dose  levels. 

A  21-day  subchronic  dermal  toxicity 
study  in  rabbits  (MRID  41224801)  is 
considered  invalid  because  it  is  likely 
that  cryolite  was  ingested  by  the  test 
animals  during  the  study.  For  this 
reason,  the  systemic  dermal  NOEL  and 
LOEL  could  not  be  determined  from  this 
study.  EPA  noted  in  the  RED  that  an 
additional  subchronic  dermal  study  is 
not  necessary,  because  based  on  its 
chemical/physical  properties,  cryolite 
would  not  be  absorbed  through  the  skin 
to  any  appreciable  extent. 

3.  Genotoxicity.  Cryolite  was  negative 
in  an  Ames  reverse  mutation  test  (MRID 

41838401)  using  Salmonella 
typhimurium  with  and  without 
activation  at  dose  levels  of  167.  500. 
1,670,  5,000.  7,500.  and  10,000  (ig/plate. 
Cryolite  was  tested  in  an  in  vitro 
chromosome  aberration  assay  (MRID 

41838402)  using  human  lymphocytes  at 
100,  500.  and  1.000  jig/ml,  with  and 
without  activation.  The  results  were 
negative.  Cryolite  also  was  negative  in 
an  unscheduled  DNA  synthesis  study 
(MRID  41838403)  with  rat  hepatocytes 
at  dose  levels  up  to  and  including  50  pg/ 
ml. 

4.  Chronic  toxicity.  The  Agency 
concluded  in  the  May  8. 1996  Federal 
Register  and  reiterated  in  the  cryolite 
RED  that  the  available  information  does 
not  support  the  regulation  of  cryolite 
insecticides  as  carcinogens.  The  Agency 
has  classified  cryolite  as  a  Group  D 
chemical  (not  dassifiable  as  to  human 
carcinogenicity.  Further.  EPA  has  noted 
that  fluoride  has  been  the  subject  of  a 
comprehensive  review  by  the  National 
Research  Council  (National  Academy  of 
Sciences  Subcommittee  of  Health 
Effects  of  Ingested  Fluoride)  who 
concluded  that  ".  .  .the  available 
laboratory  data  are  insufficient  to 
demonstrate  a  carcinogenic  eSecX  of 
fluoride  in  animals"  and  that ". .  .the 
weight  of  evidence  from  more  that  50 
epidemiological  studies  does  not 
support  the  hypothesis  of  an  association 


between  fluoride  exposure  and 
increased  cancer  risk  in  humans."  As 
stated  in  the  May  8,  1996  Federal 
Register  and  reiterated  in  the  cryolite 
RED.  the  Agency  is  in  agreement  with 
the  conclusions  reached  by  the  National 
Academy  of  Science  (NAS). 

The  following  specific  chronic/ 
oncogenicity  studies  are  included  in  the 
cryolite  toxicology  data  base: 

A  2-year  bioassay  in  B6C3F1  mice 
(HED  DOC  No.  009682)  was  conducted 
by  the  National  Toxicology  Program 
(NTP)  using  sodium  fluoride  as  the  test 
material  at  dose  levels  of  0,  25. 100,  and 
175  ppm,  in  water,  representing  0,  2.4, 
9.6,  and  16.7  mg/kg/day  in  males  and  0. 
2.8. 11.3.  and  18.8  mg/kg/day  in 
fismales.  The  NOEL  was  less  than  25 
ppm  (2.4  mg/kg/day).  The  LOEL  was  25 
ppm  (2.4  mg/kg/day)  based  on  attrition 
of  the  teeth  in  males,  discoloration  and 
mottiing  of  the  teeth  in  males  and 
females,  and  increased  bone  fluoride  in 
both  sexes.  NTP  considered  that  there 
was  no  evidence  of  carcinogenic  activity 
in  male  and  female  mice. 

A  2-year  bioassay  in  F344/N  rats 
(HED  DOC  No.  009682)  also  was 
conducted  by  the  NTP  using  sodium 
fluoride  as  the  test  material  at  dose 
levels  of  0,  25,  47, 100,  and  175  ppm, 
in  water,  representing  0. 1.3,  5.2,  and 
8.6  mg/kg/day  in  males  and  0,  1.3.  5.5. 
and  9.5  mg/kg/day  in  females. 
Osteosarcoma  of  die  bone  was  observed 
only  in  1  male  of  50  (1/50)  in  the  100 
ppm  group  and  in  3  of  80  (3/80)  males 
in  the  175  ppm  group.  The  NOEL  was 
less  than  25  ppm  (1.3  mg/kg/day).  The 
LOEL  was  25  ppm  (1.3  mg/kg/day) 
based  on  mottling  of  teeth,  dentine 
incisor  dysplasia,  increased  serum, 
urine  and  bone  fluoride  levels  in  males 
and  females  and  incisor  odontoblast  and 
incisor  ameloblast  degeneration  in 
males.  NTP  considered  that  there  was 
"equivocal  evidence"  of  carcinogenic 
activity  in  male  rats  in  this  study  and 
"no  evidence"  of  carcinogenic  activity 
in  female  rats. 

EPA  concluded  in  the  May  8, 1996 
Federal  Register  and  reiterated  in  the 
cryoUte  RED  that  the  NTP  studies 
utilizing  sodium  fluoride  in  lieu  of 
cryolite  satisfy  the  guideline  study 
requirements  for  both  the  rodent 
chronic  feeding  study  and  the  rat 
carcinogenicity  study.  Fluoride  has  been 
identified  as  the  residue  of  toxicological 
concern  in  cryolite  and  synthetic 
cryolite  and  these  compounds  act  as  free 
fluoride.  It  should  be  noted  that  the  NTP 
studies,  which  utilized  freely  soluble 
NaF  represent  a  worst-case  toxicological 
scenario  on  a  ppm  basis  compared  to    - 
what  would  be  expected  with  cryolite 
per  se,  bom  which  fluoride  ion 
dissociation  is  much  more  limited. 
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A  1-year  chronic  dog  feeding  study 
(MRID  42575101)  was  conducted  with 
cryolite  at  dose  levels  of  0,  3,000, 
10,000,  and  30,000  ppm,  representing  0, 
95,  366,  and  1,137  mg/kg/day  in  males 
and  0,  105,  387,  and  1,139  mg/kg/day  in 
females  (in  terms  of  fluoride,  the  doses 
are  0,  51,  198,  and  614  mg  F/kg/day  for 
males  and  0,  57,  209.  and  615  mg  F/kg/ 
day  for  females).  The  NOEL  was  less 
than  3,000  ppm  (95  mg/kg/day  in  males 
and  105  mg/kg/davin  females).  The 
LOEL  was  3,000  ppm  based  on  increases 
in  emesis,  nucleated  cells  in  males, 
renal  lesions,  and  a  decrease  in  urine- 
specific  gravity  in  females. 

5.  Reproductive  toxicity.  A  two- 
generation  rat  reproduction  study 
(MRID  43387501)  was  conducted  with 
cryolite  at  dietary  dose  levels  of  0,  200, 
600,  and  1,800  ppm  (representing  0,  14, 
42,  and  128  mg/kg/day  for  males  and  0, 
16,  49,  and  149  mg/kg/day  for  females, 
respectively,  during  premating).  The 
systemic  toxicity  NOEL  was  not 
determined.  The  LOEL  for  systemic 
toxicity  was  200  ppm  (15  mg/kg/day) 
based  on  dental  fluorosis.  The  NO^ 
and  LOEL  for  reproductive  toxicity  were 
600  and  1,800  ppm,  respectively  (46  and 
138  mg/kg/day)  based  on  decreased  pup 
body  weights. 

The  National  Research  Council  (NRC) 
has  reviewed  the  potential  for 
reproductive  effects  from  fluoride  per 
se.  In  the  report  Health  Effects  of 
Ingested  Fluoride,  the  NRC  concluded 
that: 

There  have  been  reports  of  adverse  effects 
on  reproductive  outcomes  associated  with 
high  levels  of  fluoride  in  many  animal 
species.  In  most  of  the  studies,  however,  the 
fluoride  concentrations  associated  %vith 
adverse  effects  were  fai  higher  than  those 
encountered  in  drinking  water.  The  apparent 
threshold  concentration  for  inducing 
reproductive  effects  was  100  mg/L  in  mice, 
rats,  foxes  and  cattle:  100-200  mg/L  in  minks, 
owls  and  kestrels:  and  over  500  mg/L  in 
hens.  Based  on  these  findings,  the 
subcommittee  concludes  that  the  fluoride 
concentrations  associated  with  adverse 
reproductive  effects  in  animals  are  far  higher 
than  those  to  which  human  populations  are 
exposed.  Consequently,  ingestion  of  fluoride 
at  current  concentrations  should  have  no 
adverse  eCfiacts  on  human  reproduction. 

6.  Developmental  toxicity.  A 
developmental  toxicity  study  was 
performed  with  cryolite  in  rats  (MRID 
00128112)  at  dose  levels  of  0,  750, 
1.500,  and  3,000  mg/kg/day  (gavage). 
The  NOEL  for  both  developmental  and 
maternal  toxicity  was  3,000  mg/kg/day. 
At  this  dose  level,  the  only  observation 
was  whitening  of  the  teeth  of  dams.  A 
developmental  toxicity  study  was 
conducted  in  female  mice  (MRID 
42297902)  widi  cryolite  at  dose  levels  of 
0.  30,  100,  and  300  mg/kg/day  (gavage). 


The  NOEL  for  maternal  toxicity  was  30 
mg/kg/day  and  the  LOEL  was  100  mg/ 
kg/ day  based  on  a  single  mortality  in 
this  group.  Fetuses  at  300  mg/kg/day 
exhibited  bent  ribs  and  bent  limb  bones. 
The  NOEL  for  developmental  toxicity 
was  100  mg/kg/day.  The  LOEL  was  300 
mg/kg/day  based  on  an  increase  in  bent 
ribs  and  bent  limbs.  A  range-finding 
developmental  toxicity  study  in  female 
rabbits  (MRID  42297901)  tested  cryolite 
at  dose  levels  of  0,  10.  30,  100,  300,  and 
1,000  mg/kg/day  (gavage).  The  NOEL  for 
maternal  toxicity  was  determined  to  be 
10  mg/kg/day  and  the  LOEL  was  30  mg/ 
kg/ day  based  on  an  increased  incidence 
of  soft  stool  and  dark  colored  feces  and 
decreased  defecation  and  urination.  The 
NOEL  for  developmental  toxicity  was  30 
mg/kg/day.  The  developmental  LOEL 
could  not  be  assessed  due  to  excessive 
maternal  toxicity  at  dose  levels  of  >  30 
mg/kg/day. 

7.  Metabolism/metabolite  toxicity.  As 
noted  in  the  May  8,  1996  Federal 
Register  and  reiterated  in  the  RED, 
cryolite  behaves  toxicologically  as  free 
Ouoride.  That  is,  dissociation  produces 
free  fluoride  ions  which  are  assimilated 
into  bone.  There  are  numerous 
references  in  the  open  literature 
concerning  the  metabolism  of  cryolite 
and  other  fluoride  salts.  The  National 
Research  Council  concluded  in  their 
1993  comprehensive  report  entided 
"Health  Effects  of  Ingested  Fluoride" 
that  fluoride  is  readily  absorbed  by  the 
gut  and  rapidly  becomes  associated  with 
teeth  and  bones.  The  remaining  fluoride 
is  eliminated  almost  exclusively  by  the 
kidneys  with  the  rate  of  renal  clearance 
related  direcUy  to  urinary  pH. 

8.  Endocrine  effects.  The  two- 
generation  rat  reproduction  study,  the 
rat,  rabbit  and  mouse  developmental 
studies  and  the  dog  chronic  studies 
summarized  above  did  not  demonstrate 
any  effects  with  cryolite  that  are  similar 
to  those  produced  by  naturally 
occurring  estrogens,  or  other  endocrine 
effects.  No  endocrine  effects  were 
determined  in  the  rat  and  mouse  NTP 
studies. 

In  addition,  it  should  be  noted  that 
national  and  international  regulatory 
organizations  (U.S.  EPA  Office  of  Water, 
U.S.  DHHS,  the  Canadian  Government, 
and  the  World  Health  Organization) 
have  assessed  potential  health  risks 
from  exposure  to  fluoride.  EPA  has 
concluded  that  the  endpoints  and 
estimated  effect  levels  documented  by 
these  organizations  are  similar  and  that 
the  health  effects  of  fluoride  in  animals 
and  humans  include  dental  and  skeletal 
fluorosis.  Endocrine  effects  have  not 
been  recognized  as  toxicological 
endpoints  for  fluoride  by  any 
worldwide  regulatory  authority. 


C.  Aggregate  Exposure 

1 .  Dietary  exposure-food.  As  noted  in 
the  May  8, 1996  Federal  Register  and 
reiterated  in  the  RED,  the  Agency  has 
estimated  dietary  exposure  to  cryolite 
using  reassessed  tolerances  for  all  crops 
(including  the  proposed  tolerances  for 
potatoes)  and  percent  of  crop  treated 
assumptions.  In  the  RED,  EPA  estimated 
dietary  exposure  to  cryolite  from  all 
crops  to  be  approximately  0.020  mg/kg/ 
day  for  the  U.S.  population,  0.024  mg/ 
kg/day  for  children  1-6,  0.015  mg/kg/ 
day  for  children  7-12,  and  0.028  mg/kg/ 
day  for  nursing  females  13+  years.  For 
the  highest  exposed  subgroup  (females 
20  years  old  and  over),  the  Agency 
estimated  exposure  of  0.038  mg/kg/day 
(61  FR  20781).  The  Agency  estimated 
dietary  exposure  resulting  bom  the 
specific  use  of  cryolite  on  potatoes  to  be 
approximately  0.00016  mg/kg/day.  The 
Task  Force  believes  that  these  exposure 
estimates  in  fact  overstate  actual  dietary 
exposure  since  cryolite  tolerance  levels, 
rather  than  residues  actually  present  at 
the  consumer  level  were  used  by  EPA  in 
the  exposure  assessments. 

2.  Dietary  exposure-  drinking  water. 
In  the  Environmental  Fate  Assessment 
conducted  for  the  RED,  the  Agency 
concluded  that  the  use  of  cryolite 
should  have  negligible  impacts  on 
fluoride  levels  in  ground  and  surface 
water.  For  this  reason,  the  contribution 
of  cryolite  to  potential  exposure  to 
fluoride  bom  drinking  water  need  not 
be  considered  in  the  aggregate  risk 
assessment. 

However,  fluoride  is  intentionally 
supplemented  to  drinking  water  for 
prevention  of  dental  caries  and  may  also 
be  present  at  natural  background  levels. 
The  U.S.  Public  Health  Service 
recommends  an  optimal  fluoride 
concentration  of  0.7  to  1.2  mg/L  to 
prevent  dental  caries  and  minimize 
dental  fluorosis. 

Fluoride  levels  in  public  drinking 
water  are  regulated  under  the  Safe 
Drinking  Water  Act.  A  Maximum 
Concentration  Limit  (MCL)  of  4.0  mg/L 
(0.114  mg/kg/day)  has  been  established. 
EPA  has  previously  estimated  that 
levels  of  fluoride  in/on  food  from  the 
agricultural  use  of  cryolite  plus  fluoride 
levels  in  U.S.  drinking  water  supplies 
results  in  a  daily  dietary  intake  of 
fluoride  of  approximately  0.095  mg/kg/ 
day.  This  is  substantially  less  than  the 
Maximum  Concentration  Limit  (MCL)  of 
4.0  rag/L  (0.144  mg/kg/day),  a  level 
which  provides  no  known  or 
anticipated  adverse  health  effect  as 
determined  by  the  Surgeon  General. 

As  noted  in  the  May  8,  1996  Federal 
Register  and  reiterated  in  the  RED,  the 
Agency  has  concurred  with  the  findings 


of  the  Surgeon  General  that  adverse 
health  effects  have  not  been  found  in 
the  U.  S.  population  below  8  mg  F/L 
(0.23  mg/kg/day). 

3.  Non-dietary  exposure.  Cryolite  is 
used  almost  exclusively  as  an 
agricultural  crop  protection  insecticide. 
Conceivably,  cryoUte  also  could  be  used 
in  outdoor  homeowner/residential  sites 
for  insect  control  in  ornamentals  and 
shade  trees.  CryoUte  is  not  registered  for 
either  lawn  or  crack  and  crevice 
treatments.  EPA  concluded  in  the  RED 
that  a  post-application  exposure 
assessment  for  cryoUte  (including  both 
occupational  and  residential  exposure) 
was  not  appropriate  since  no 
toxicological  endpoints  relevant  to  non- 
dietary  exposure  have  been  identified 
for  cryolite.  The  Task  Force  concludes 
that  non-dietary  exposure  represents  a 
negligible  component  of  potential 
aggregate  exposure  to  cryolite  and  need 
not  be  considered  in  the  aggregate  risk 
assessment. 

D.  Cumulative  Effects 

The  residue  of  toxicological  concern 
in  cryolite  is  fluoride.  Although  fluoride 
supplements  in  drinking  water  are  not 
considered  to  be  pesticidal  substances, 
the  dietary  contribution  of  drinking 
water  to  overall  fluoride  exposure  has 
been  discussed  elsewhere  in  this 
vummary.  Current  tolerances  for 
insecticidal  fluorine-containing 
compounds  are  limited  to  cryolite  and 
synthetic  cryolite.  For  this  reason, 
consideration  of  potential  cumulative 
effects  of  residues  frt>m  pesticidal 
substances  other  than  sodium 
aluminofluoride  with  a  common 
mechanism  of  toxicity  are  not 
appUcable. 

E.  Safety  Detennination 

1.  U.S.  population.  As  discussed 
above,  non-dietary  exposure  to  cryofite 
is  negUgible.  For  dietary  exposure,  EPA 
has  concluded  that  rather  than 
estabUshing  a  traditional  Reference  Dose 
(RfD),  a  weight-of-the-evidence  risk 
assessment  is  a  more  appropriate 
approach  for  cryoUte.  The  toxicological 
endpoint  of  concern  for  dietary 
exposure  to  cryoUte  is  skeletal  fluorosis. 
EPA  has  approximated  that  total  dietary 
fluoride  levels  in  food  plus  drinking 
water  is  0.095  mg/kg/day.  Of  this  total 
exposure,  the  dietary  (food)  contribution 
is  about  0.020  mg/kg/day  for  the  U.S. 
popidation.  and  0.038  mg/kg/day  for  the 
highest  exposed  subgroup  (females  20 
years  old  and  over).  The  proposed 
potato  tolerances  have  been  estimated 
by  EPA  to  contribute  approximately 
0.00016  mg/kg/day  to  total  dietary 
exposure.  These  exposure  estimates 
likely  overstate  actual  dietary  exposure. 


since  marketbasket  residue  levels  for 
cryoUte  have  not  been  considered.  As 
noted  above,  the  Agency  has  concurred 
with  the  findings  of  the  Surgeon  General 
that  adverse  health  effects  (skeletal 
fluorosis)  have  not  been  found  in  the 
U.S.  population  below  8  mg  F/L  (0.23 
mg/kg/day). 

2.  Infants  and  children.  EPA  has 
concluded  previously  that  in  rats,  the 
developmental  NOEL  for  cryoUte  is 
3.000  mg/kg/day  (1,584  mg/kg/day  F). 
that  in  mice,  the  developmental  NOEL 
is  100  mg/kg/day  (52.8  mg/kg/day  F). 
and  that  in  rabbits,  the  developmental 
NOEL  is  30  mg/kg/day  (15.8  mg/kg/day 
F).  The  NOEL  for  reproductive  toxicity 
of  cryoUte  determined  in  a  2-generation 
rat  reproduction  study  was  determined 
by  the  Agency  to  be  46  mg/kg/day  (24.3 
mg/kg/day  F). 

These  data  show  clearly  that  no 
additional  margin  of  safety  is  required 
for  exposure  of  in&nts  and  children  to 
cryoUte.  The  developmental  NOEL 
ranges  from  more  than  166x  (rabbit)  to 
more  than  16,000x  (rat)  for  the 
maximum  combined  exposure  of  infants 
and  children  to  residues  of  fluoride 
bom  all  agricidtural  uses  of  cryoUte 
plus  drinking  water.  The  reproductive 
NOEL  is  about  256x  greater  than 
maximiun  combined  exposure  of  infants 
and  children  to  residues  of  fluoride. 

F.  International  Tolerances 

No  Codex,  EC  or  other  international 
tolerances  are  in  effect  for  cryoUte;  thus, 
potential  dietary  «q>osure  to  fluoride 
from  the  agricultural  use  of  cryoUte  on 
crops  would  not  include  imported 
foodstuffs. 

n.  PubUc  Record 

A  record  has  been  estabUshed  for  this 
notice  under  docket  control  number 
[PF-7121  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  pubUc  version  of  the  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  bom  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  pubUc 
record  is  located  in  Room  1132  of  the 
PubUc  Response  and  Resources  Branch, 
Field  Operations  Division  (7506C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  MaU  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamai  1 .  epa  .gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 


The  official  record  for  this 
rulemaking,  as  weU  as  the  pubUc 
version,  as  described  above  wiU  be  kept 
in  paper  form.  Accordingly,  EPA  wiU 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  aU 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

ListofSubiects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  24, 1997. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 
(FR  Doc  97-6015  Filed  5-11-97;  8:45  am] 

HLUNQ  COOE  «ae-60-F 

[Pf-715;  FRL-65BM] 

Zeneca  Ag  Products;  PMtlcid* 
Tolerance  Petition  HUng 

AOaiCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice  of  filing. 

SUMMARY:  This  notice  aimounoes  the 
initial  filing  of  three  pesticide  potions 
proposing  the  estabUshment  of 
tolerances  for  residues  of  azoxystrobin 
(not  accepted  by  ANSI)  in  or  on  raw 
agricidtural  commodities  of  grape 
(pesticide  petition  (PP)  5F4541),  pecan 
(PP  6F4642),  and  tomato,  peach,  banana, 
peanut,  and  wheat  (PP  6F4762).  This 
notice  includes  a  summary  of  the 
petitions  that  was  prepared  by  the 
petitioner,  Zeneca  Ag  Products. 
DATES:  Comments,  identified  by  the 
docket  control  number  (PF-715],  must 
be  received  on  or  before,  April  11, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to  PubUc  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  OfRce  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  S.W., 
Washington,  DC  20460.  In  person,  bring 
comments  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket€iepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
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Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  in  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  control 
number  (PF-715|.  Electronic  comments 
on  this  notice  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  this 
document. 

Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2.  A  copy  of  the  comment 


that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written- 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  firom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Giles-Parker,  Product  Manager 
(22),  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  229.  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
22202,  703-305-5540,  e-mail:  giles- 
parker.cynthia@epamail.epa.gov. 


SUPPLEMENTARY  INFORMATION:  EPA  has 
received  three  pesticide  petitions  (PP) 
5F4541,  6F4642,  and  6F4762  firom 
Zeneca  Ag  Products,  1800  Concord  Pike, 
P.O.  Box  15458,  Wilmington,  DE  19850- 
5458,  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act,  21  U.S.C.  section  346a(d), 
to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
azoxystrobin  (methyl  (£)-2-[2-[6-(2- 
cyanophenoxy)pyrimidin-4- 
yloxylphenyll-3-methoxyacrylate)  and 
the  Z-isomer  of  azoxystrobin  (methyl 
(Z}-2-(2-l6-{2- 
cyanophenoxy)pyrimidin-4- 
yloxy]phenyll-3-methoxyacrylate)  in  or 
on  the  following  raw  agricultural 
commodities: 


Commodity 


Part  per  million  (ppm) 


Grapes  

Pecans _ 

Tomato 

Tomato  paste 

Peanut _ 

'iMU  hji  ■  isy  ••••■**■■■>•••■•■••••••••••••••«■*«>«• 

Peach  

Banar^  (whole  fruit  indudMig  peeO 

Banana  pulp ~ 

Wbeat  gram  

Wheat  bran  

Wheat  hay 

Wheat  straw 

Cattle,  fat  ..„.„._..„„.„.„.„„„ 

Cattle,  mbyp 

Goats,  fat  ; 

Goats,  mt>yp  ..... 

Goats,  meat _ 

Hogs,  fat  

Hogs,  mbyp  ...«.«.. 

Hogs,  meal  

Horses,  fat  

Horses,  mbyp 

Horses,  meat  


PouNiy,  tat 

Pouttry.  liver  .. 
Poultry,  mbyp 
PouWry,  meat . 

Sheep,  lat  

Sh6ep,  mbyp  . 
Sheep,  meat  . 


1.0  ppm 
0.01  ppm 
0.2  ppm 
0.6  ppm 
0.01  ppm 
0.03  ppm 
1.5  ppm 
0.80  ppm 
0.5  ppm 
0.05  ppm 
0.04  ppm 
0.12  ppm 
13.0  ppm 
4.0  ppm 
0.01  ppm 
0.01  ppm 
0.01  ppm 
0.01  ppm 
0.01  ppm 
0.01  ppm 
0.01  ppm 
0.01  ppm 
0.01  ppm 
0.01  ppm 
0.01  ppm 
0.01  ppm 
0.006  ppm 
0.01  ppm 
0.01  ppm 
0.01  ppm 
0.01  ppm 
0.01  ppm 
0.01  ppm 
0.01  ppm 


EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2):  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petitions. 

The  proposed  analytical  methods  for 
non-oily  crops  are  gas  chromatography 


with  nitrogen-phosphorus  detection 
(GC-NPD)  or  in  mobile  phase  using  high 
performance  liquid  chromatography 
%vith  ultra-violet  detection  (HPLC-UV). 

The  proposed  analytical  method  for 
oily  crops  is  GC-NPD. 

The  proposed  analytical  method  for 
animal  tissue  and  eggs  is  (GC-NPD). 

The  analytical  methods  summarized 
above  have  not  been  validated  by  the 
Agency.  Public  versions  of  these 


analytical  methods  can  be  obtained  bom 
Pesticide  Docket,  U.S.  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs,  401  M  St.,  SW.,  Washington. 
DC  20460.  (703)305-5805. 

As  required  by  section  408(d)  of  the 
FFDCA.  as  recently  amended  by  the 
Food  Quality  Protection  Act,  Zeneca  Ag 
Products  included  in  the  petition  a 
siunmary  of  the  petition  and 
authorization  for  the  summary  to  be 
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published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of  Zeneca 
Ag  Products;  EPA,  as  mentioned  above, 
is  in  the  process  of  evaluating  the 
petition.  As  required  by  section 
408(d)(3)  EPA  is  including  the  summary 
as  a  part  of  this  notice  of  filing.  EPA 
may  have  made  minor  edits  to  the 
summary  for  the  purpose  of  clarity. 

Petition  Summary: 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Plant 
metabolism  has  been  evaluated  in  three 
diverse  crops-grapes,  wheat  and 
peanuts-which  should  serve  to  define 
the  metabolism  of  azoxystrobin  in  a 
wide  range  of  crops.  Parent  azoxystrobin 
is  the  major  component  found  in  crops. 
Azoxystrobin  does  not  accimiulate  in 
crop  seeds  or  fruits,  in  tact  very  low 
residues  are  found  in  wheat  grain, 
banana  pulp,  pecan  nutmeat,  and 
peanut  (nuts).  Metabolism  of 
azoxystrobin  in  plants  is  complex  with 
more  than  15  metabolites  identified. 
These  metabolites  are  present  at  low 
levels,  typically  much  less  than  5 
percent  of  the  Total  Recoverable 
Residue  (TRR). 

Grapes:  In  grapes  parent  azoxystrobin 
was  the  major  component  representing 
between  34.6  percent  and  64.6  percent 
TRR.  The  metabolism  of  azoxystrobin 
was  complex,  involving  at  least  six 
distinct  metabolic  pathways,  yielding  a 
large  number  of  minor  metabolites.  In 
total  15  metabolites  have  been 
identified.  Metabolite  Compound  28  (4- 
hydroxy-6-(2- 

cyanophenoxy)pyrimidine)  was  present 
at  levels  of  up  to  5.2  percent  TRR, 
Compound  13  (2-cyanophenol)  was 
present  at  levels  of  up  to  5.7  percent, 
with  no  other  metabolites  present  at 
levels  greater  than  4.0  percent  TRR. 

Wheat:  In  wheat  the  total  radioactive 
residues  in  the  grain  were  very  low. 
ranging  fitim  0.075  to  0.077  ppm 
azoxystrobin  equivalents.  As  expected, 
residues  in  forage  and  straw  were  higher 
(1.02  to  2.79  ppm  and  3.06  to  9.41  ppm. 
respectively). 

The  only  significant  residue  in  the 
grain  was  parent  azoxystrobin  (17.1 
-22.0  percent  TRR.  0.013  -  0.017  ppm). 
No  metabolite  was  present  at  >  3.3 
percent  TRR. 

In  wheat  straw,  the  major  component 
of  the  residue  was  parent  azoxystrobin 
(22.1  -  43.3  percent  TRR,  0.676  -  4.07 
ppm).  In  total.  14  metabolites  were 
identified,  the  most  significant  of  which 
was  Compound  28  (8.2  -  10.4  percent 
TRR.  0.319  -  0.731  ppm  -  sum  of  free 
conjugated  and  boimd  forms).  The  Z- 
isomer  was  present  at  2.1  -  3.5  percent 


TRR  (0.064  -  0.329  ppm).  No  other 
metabolite  was  present  at  >  3.5  percent 
TRR. 

In  wheat  forage  azoxystrobin  was  the 
major  component  of  the  residue  (54.9  - 

64.7  percent  TRR,  0.56  -  1.81  ppm).  The 
two  most  significant  metabolites  were 
Compound  28  (3.2  -  3.7  percent  TRR. 
0.038  -  0.090  ppm  -  total)  and  Z-isomer 
(1.9  -  2.9  percent  TRR,  0.019  -  0.081 
ppm).  No  other  metabolite  was  present 
at  >  1.1  percent  TRRr. 

Peanuts:  In  peanuts  the  total 
radioactive  residues  in  the  nuts  and 
hulls  were  low  compared  to  those  in  the 
foliage. 

The  majority  of  the  residue  in  the  nuts 
was  identified  as  radiolabeled  natiiral 
products,  resulting  from  the 
mineralization  of  azoxystrobin  in  soil 
and  subsequent  incorporation  of  the 
evolved  '■'COj  via  photosynthesis.  The 
major  radiolabeled  natural  products 
identified  were  fatty  acids  and  these 
accounted  for  42.1  -  49.1  percent  TRR 
(0.101  -  0.319  ppm).  Incorporation  of 
radioactivity  into  simple  sugars  was  also 
confirmed,  accoimting  for  5.8  -  8.5 
percent  TRR  (0.014  -  0.042  ppm).  The 
presence  of  radiolabeled  glutamic  acid, 
an  amino  acid,  was  also  confirmed. 
Azoxystrobin  was  not  detected  in  the 
nut  (0.001  ppm)  and  no  individual 
metabolite  was  present  at  a  level  greater 
than  0.002  ppm. 

In  the  hay  the  major  component  of  the 
residue  was  parent  azoxystrobin  (33.0  - 

43.8  percent  TRR.  13.3  -  20.4  ppm).  In 
total  10  metabolites  were  identified,  the 
most  significant  of  which  was 
Compound  28.  in  both  the  free  and 
conjugated  fonns  (7.0  -  9.0  percent  TRR. 
2.74  -  3.62  ppm).  The  next  most 
significant  metabolites  were  Compoimd 
13  in  both  the  free  and  conjugated  forms 
(6.3  percent  TRR.  2.53  ppm)  and  Z- 
isomer  (2.4  -  2.8  percent  TRR.  0.965  - 
1.30  ppm). 

2.  Analytical  Method.  Non-oily  Crops: 
Azoxystrobin  and  Z-isomer  residues  in 
grape  and  grain  samples  are  extracted  in 
90: 10/acetonitrile: water.  An  aliquot  of 
the  extract  is  cleaned  up  by  adsorption 
chromatography  on  a  silica  sorbent.  The 
eluate  is  evaporated  to  dryness  and 
taken  up  in  a  known  volume  of  acetone 
for  analysis  by  GC-NPD  or  in  mobile 
phase  for  analysis  by  high  performance 
liquid  chromatography  with  ultraviolet 
detecUon  (HPLC-UV).  The  limit  of 
quantitation  of  the  method  is  typically 
0.02  to  0.05  ppm. 

Oily  Crops:  Azoxystrobin  and  Z- 
isomer  residues  in  oily  crop  samples  are 
extracted  in  90:10/  acetonitrile:water. 
An  aliquot  of  the  extract  is  cleaned  up 
by  passing  through  a  C'^  sep-pak.  All 
extracts  were  cleaned  up  by  gel 
permeation  chromatography  eluting 


through  alumina  and  Florisil  solid 
phase  extraction  cartridges.  The  eluate 
was  evaporated  to  dryness  and 
redissolved  in  a  known  volimie  of 
acetone  for  analysis  by  GC-NPD.  The 
limit  of  quantitation  of  the  method  is 
typically  0.01  ppm. 

Animal  Tissues  (Liver),  Milk  and  Egg^: 
Residues  of  azoxystrobin  in  tissue  and 
egg  samples  are  extracted  in  acetonitrile 
.  An  aliquot  of  the  extract  is  cleaned  up 
by  gel  permeation  chromatography  " 
(GPC)  eluting  through  alumina-n  and 
Florisil  solid  phase  extraction 
cartridges.  The  eluate  is  evaporated  to 
dryness  and  taken  up  in  a  known 
volume  of  acetone  for  analysis  by  GC- 
NPD.  The  limit  of  quantitation  is 
typically  0.01  ppm. 

Residues  of  azoxystrobin  in  milk 
samples  are  extracted  in  acetonitrile  and 
partitioned  in  dichloromethane.  The 
extract  is  again  cleaned  up  by  GPC 
eluting  through  alumina-n  and  Florisil 
solid  phase  cartridges.  The  eluate  is 
evaporated  to  dryness  and  taken  up  in 
a  knov«m  volume  of  acetone  for  analysis 
by  GC-NPD.  The  limit  of  quantitation  is 
typically  0.006  ppm. 

3.  Magnitude  of  residues.  Gmpes: 
Trials  were  carried  out  in  1994  in  5 
different  states:  California,  New  York, 
Arkansas.  Michigan,  and  Washington. 
An  additional  9  trials  were  conducted  in 
1995  in  New  York,  California  (6)  and 
Oregon  and  Washington. 

Azoxystrobin  80WG  was  applied  at  a 
rate  of  0.25  lb  ai/A.  A  total  of  6 
applications  was  made.  The  first 
application  was  at  1  to  5  inch  shoot 
growth,  the  second  at  8  to  12  inch  shoot 
growth.  The  third  application  was  at 
bloom  plus  or  minus  2  days.  The  last 
three  applications  were  made  at  46  (-f  / 
-  3),  35  (+/-  3).  and  12-14  days  prior 
to  normal  harvest. 

Residues  in  grapes  ranged  between 
0.20  and  0.84  ppm.  supporting  the 
proposed  tolerance  of  1  ppm.  No 
concentration  of  residues  was  seen  in 
grape  juice  or  raisins. 

Pecans:  Trials  were  carried  out 
between  June  and  November  1994  in  4 
different  states:  Alabama.  Georgia. 
Mississippi  and  Texas. 

Azoxystrobin  80WG  was  applied  at  a 
rate  of  0.2  lb  ai/A.  A  total  of  6 
applications  was  made.  Applications 
were  made  from  bud  break  up  to  42 
days  preharvest  on  a  three  week 
application  schedule. 

Azoxystrobin  and  Z-isomer  residues 
on  pecans  after  the  final  spray  were  < 
0.01  ppm.  supporting  the  prop»osed 
tolerance  of  0.01  ppm. 

Banana:  A  total  of  6  residue  trials  was 
conducted  in  Hawaii.  Florida,  and 
Puerto  Rico  during  1995-1996. 
Azoxystrobin  was  applied  eight  times  at 
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a  rate  of  0.135  lb  ai/A.  Applications 
were  made  every  12-14  days  with  the 
last  application  just  prior  to  harvest. 
Immediately  following  the  second 
appUcation,  bags  were  placed  over 
several  bunches  of  bananas  in  both  the 
treated  and  untreated  plots.  The  bags 
were  left  in  place  until  harvest.  Samples 
of  bagged  and  unbagged  bananas  were 
collected  immediately  after  the  last 
application,  after  the  spray  deposit  had 
dried.  Samples  of  whole  bananas  and 
banana  pulp  were  analyzed  for  residues 
of  azoxystrobin  and  the  Z-isomer. 

Azoxystrobin  residues  on  bagged 
whole  bananas  sampled  immediately 
after  the  last  application  ranged  from  < 
0.01  to  0.15  ppm.  Azoxystrobin  residues 
on  unbagged  whole  bananas  sampled 
immediately  after  the  last  application 
ranged  from  0.08  to  0.26  ppm.  Residues 
of  azoxystrobin  in  banana  pulp  were 
low  in  both  bagged  and  unbagged 
bananas  ranging  from  <  0.01  to  0.03 
ppm.  Residues  of  Z-isomer  were  <  0.01 
ppm  in  all  samples  of  whole  bananas 
and  banana  pulp,  both  bagged  and 
unbagged.  These  data  support  the 
proposed  tolerances  of  0.5  ppm  in 
whole  bananas  and  0.05  ppm  in  banana 

pulp. 

Peaches:  Fourteen  trials  were  carried 
out  in  North  Carolina  (2).  California  (4). 
Michigan  (2).  Texas.  Arkansas, 
Pennsylvania  (2),  Georgia,  and  South 
Carolina  on  peaches  during  1995. 
Azoxystrobin  was  applied  at  0.15  lb  ai/ 
A  starting  at  pink  bud  to  5  percent 
blossom  and  repeating  at  5-10  day 
intervals.  All  the  samples  were  analyzed 
for  azoxystrobin  and  ihe  Z-isomer. 

Azoxystrobin  residues  on  peaches, 
sampled  11-14  days  after  the  final 
spray,  ranged  from  0.07  -  0.70  ppm. 
Residues  of  the  Z-isomer  were  low  and 
ranged  from  <  0.01  -  0.05  ppm.  These 
data  support  the  proposed  tolerance  of 
0.8  ppm. 


Peanuts:  Twelve  residue  trials  were 
carried  out  in  Georgia  (2),  North 
Carolina  (3),  Oklahoma,  Texas  (2), 
Florida,  and  Alabama  on  peanuts  during 
1994  and  in  1995.  Azoxystrobin  was 
applied  as  a  foliar  br^dcast  spray  at  0.4 
lb  ai/A  at  two  spray  intervals:  8  to  9 
weeks  after  planting  and  12  to  13  weeks 
after  planting. 

AzoxystroBin  residues  on  peanut  hay, 
sampled  about  50  days  after  the  final 
spray,  ranged  from  0.25-0.91  ppm. 
Residues  of  the  Z-isomer  were  low  and 
ranged  from  <  0.02  -  0.38  ppm.  A  trace 
residue  of  azoxystrobin  (0.01  ppm),  was 
found  in  one  nutmeat  sample  only,  all 
the  remainder  were  <  0.01  ppm.  These 
data  support  the  proposed  tolerances  of 
0.01  ppm  in  the  peanut  and  1.5  ppm  in 
peanut  hay.  Processing  data  indicate  a 
possible  3x  concentration  in  peanut  oil 
supporting  a  proposed  tolerance  of  0.03 
ppm. 

Tomato:  Sixteen  residue  trials  were 
carried  out  in  California  (10),  Florida 
(2),  New  Jersey,  North  Carolina,  and 
Indiana  on  tomatoes  during  1994  and 
1995.  Azoxystrobin  was  applied  at  0.1 
lb  ai/A  starting  at  early  frxiiting  and 
repeating  on  a  &-8  day  interval  until 
eight  applications  had  been  made. 
Samples  of  mature  fruits  were  taken  1 
day  after  the  final  spray  and  analyzed 
for  azoxystrobin  and  the  Z-isomer. 

Azoxystrobin  residues,  one  day  after 
the  final  spray,  ranged  bom  0.01  -  0.16 
ppm.  Only  traces  of  the  Z-isomer 
ranging  from  <  0.01  -  0.02  ppm  were 
found.  These  data  support  the  pro[>osed 
tolerances  of  0.2  ppm  in  tomato; 
processing  data  showing  a  possible  3x 
concentration  in  tomato  paste  support  a 
proposed  tolerance  of  0.6  ppm. 

Wheat:  Six  magnitude  of  the  residue 
trials  were  carried  out  on  wheat  in 
Georgia,  Tennessee,  Montana,  Nebraska, 
Virginia,  and  Oregon  during  1994. 
Azoxystrobin  was  applied  twice  at 


growth  stages  Zadoks  43-45  and  55-59 
at  0.2  lb  ai/A  Samples  of  hay,  straw  and 
grain  were  analyzed  for  azoxystrobin 
and  the  Z-isomer. 

Azoxystrobin  residues  on  hay, 
sampled  two  weeks  after  the  final  spray, 
were  0.19  to  6.5  ppm.  At  harvest,  33- 
74  days  after  treatment,  residues  in 
wheat  grain  were  low  and  ranged  from 

<  0.01  -  0.03  ppm.  Residues  on  straw 
ranged  from  0.03  -  3.4  ppm. 

A  total  of  16  residue  trials  were 
conducted  in  Mississippi,  Illinois,  Ohio. 
Wisconsin,  Texas  (2),  Nebraska, 
Montana  (2),  North  Dakota,  Colorado. 
Kansas  (2),  Oklahoma,  New  Mexico,  and 
California  during  1995.  Azoxystrobin 
was  applied  2  times  at  a  rate  of  0.2  lb 
ai/A.  Application  timings  were  at 
Zadoks  43-45  (boot)  and  30-45  days 
prior  to  grain  harvest  (no  later  than 
Zadoks  58,  head  emergence). 

Azoxystrobin  residues  on  hay 
sampled  13  to  33  days  after  the  last 
application  ranged  from  0.09  to  11.1 
ppm.  Residues  of  azoxystrobin  on  straw 
sampled  36  to  52  days  after  the  last 
application  ranged  from  0.03  to  1.31 
ppm.  Residues  of  azoxystrobin  on  grain 
sampled  36  to  52  days  after  the  last 
application  were  low,  ranging  from  < 
0.01  to  0.06  ppm. 

Residues  of  Z-isomer  on  hay  ranged 
from  <  0.01  to  0.8  ppm.  Residues  of  Z- 
isomer  on  straw  were  low,  ranging  from 

<  0.01  to  0.13  ppm.  Residues  of  the  Z- 
isomer  on  grain  were  <  0.01  ppm  on  all 
samples.  These  data  support  proposed 
tolerances  of  0.04  ppm  on  grain,  4.0 
ppm  on  straw  and  13  ppm  on  hay. 
Processing  data  indicate  a  possible  3x 
concentration  in  wheat  bran,  supporting 
a  proposed  tolerance  of  0.12  ppm. 

B.  Toxicological  Profile  (Azoxystrobin 
Technical) 

1.  Acute  toxicity. 


Study  Type 


Acute  Oral  Rat  

Acute  Dermal  Rat  .... 
Acute  Inhaiation  Rat 


Eye  Irritation  Rabbit  

Stan  Irritation  Rabbit  

Skin  Sensitization  Guinea  Pig 


Study  Results 


LD50  >  5,000  mg/kg 

LD50  >  2,000  mg/kg 

LC50  =  698  mg/l  (or  females 

LC50  =■  962  mg/l  (or  males 

Slight  irritant,  no  corneal  effects 

Slight  irritant 

Hoi  a  skin  sensitizer 


Tox.  Category 


IV 
III 

III 
III 
IV 


2.  Genotoxicity.  Azoxystrobin  gave  a 
weak  clastogenic  response  in 
mammalian  cells  in  vitro  at  cytotoxic 
doses.  In  the  whole  animal  azoxystrobin 


was  negative  in  established  assays  for 
chromosomal  damage  (clastogenicity) 
and  general  DNA  damage,  at  high  dose 
levels  (>  2,000  mg/kg).  The  weak 


clastogenic  effects  seen  in  vitro  are  not 
expressed  in  the  whole  animal  and 
azoxystrobin  is  considered  to  have  no 
genotoxicity  in  vivo. 


Assay 


InvikD . 


Type 


Ames .... 
L5178Y 


Results 


negative 
weaMy  positive 
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Assay 

Type 

Results 

IVC „ 

Mkawiudeus 

UDS „ 

weakty  positive 

negative 

negative 

In  vivo  ...; 

.■...■..•......•..•....H..^«,.M..»....».............«....»,»...... 

3.  Reproductive  and  developmental 
toxicity.  Reproductive  toxicity. 
Azoxystrobin  showed  no  evidence  of 
reproductive  toxicity. 

The  No  Observed  Efiect  Level  (NOEL) 
for  toxicity  was  judged  to  be  300  ppm 
azoxystrobin,  which  for  the  premating 
period,  translates  into  a  daily  dose  of  32 
mg  azoxystrobin/kg  body  weight/day 
based  on  body  weight  reductions 


relative  to  control  and  liver  toxicity  in 
adult  males. 

The  liver  toxicity  observed  in  the 
reproductive  toxicity  study  was 
manifest  as  gross  distension  of  the 
common  bile  duct  accompanied  by 
histological  change.  The  histological 
changes  in  the  intraduodenal  bile  duct 
were  characterized  by  an  increase  (a 
hyperplasia)  in  the  number  of  lining 
(epithelial)  cells  and  bile  duct 


inflammation  (cholangitis).  In  the  liver, 
there  was  an  increased  severity  of 
hepatic  proliferative  cholangitis.  The 
increased  severity  of  the  microscopic 
liver  effects  were  confined  to  those 
animals  showing  gross  bile  duct 
changes,  suggesting  that  these  effects 
were  secondary  to  biliary  toxicity. 

These  observations  were  confined  to 
male  FO  and  Fl  adult  rats  and  were  not 
detected  in  female  animak  or  in  pups. 


Azoxystrotxn  in  Diet  (ppm) 

Dose  (mg/kg«ay) 

60  

- 

6.5 
32 
162 

300  

1,500  





Developmental  Toxicity.  There  were 
no  adverse  effects  in  die  rat  or  rabbit  on 
the  number,  survival  and  growth  of  the 


fetuses  in  utero.  Azoxystrobin  caused  no 
developmental  toxicity  in  the  rat  or  in 


the  rabbit  up  to  and  including  dose 
levels  shown  to  be  maternally  toxic. 


Study  Type:  Devetopmental  Toxkaty 

r^OELAEL  (mg/kg/day) 

Effect  Description 

Rabbit  (by  gavage) „ 

Rat  (by  gavage) 

No    developmental    effects.    h40EL    for   devel- 
opmental toxicity  >  500  mg/kg/day.  NOAEL  for 
maternal  toxicity  =  50  mg/kg/day.. 

No  developmental  effects,  NOEL  -  25  mg/kg/day 
for  maternal  and  (etotoxidty. 

No  developmental  effects.  NOAEL  for  materrud 
toxicily  «  50  mg/kg/day.  LEL  for  maternal  tox- 
icity =  150  mg/kg/day;  effects  were  reduced 
tx>dy  weight,  clinical  effects. 

LEL  for  fetotoxcity  is  100  mg/kg/day;  effect  was 
"delayed  ossifrcation".  LEL  for  maternal  tox- 
icity 100  mg/kg/day;  effect  was  reduced  Imdy 
weight. 

4.  Subchronic  Toxicity.  Azoxystrobin 
is  of  low  subchronic  toxicity  in  21-day 
dermal  testing. 


5.  Chronic  Toxicity.  Oncogenicity  - 
Rat:  Azoxystrobin  is  non-oncogenicin 
the  rat. 


Azoxystrobin  in  Diet  (ppm) 

Male  rat  (mg/kg/day) 

Female  rat  (mg/kg/day) 

60 „ 

300  .y 

1500/750 

3.6  _ 

18.2  

82.4  _ 

4.5 

22.3 

117.6 

The  NOEL/NOAEL  for  azoxystrobin 
in  the  rat  is  18  mg/kg  bwt/day. 

Zeneca  suggests  that  this  chronic  rat 
study  has  the  lowest  No  Observed 
Adverse  Effect  Level  (NOAEL)  of  the 
chronic  studies  conducted  with 
azoxystrobin.  The  Reference  Dose  (RfD) 
for  azoxystrobin  should  be  based  upon 
the  NOAEL  of  18  mg/kg  bwt/day  with 
an  uncertainty  factor  of  100.  RfD  =  0.18 
mg/kg  bwt/day. 

A  dietary  inclusion  level  of  1,500 
ppm  was  established  as  a  Maximum 
Tolerated  Dose  (MTD)  in  female  rats, 
where  decrements  in  body  weight  gain 


relative  to  control  of  approx.  19  percent 
at  week  53  and  11  percent  at  week  105 
were  observed.  The  maximum  reduction 
relative  to  control  was  seen  at  week  73 
(approx.  20  percent).  In  male  rats  this 
dose  level  was  in  excess  of  an  MTD 
(biliary  toxicity),  resulting  in  a 
reduction  in  the  top  dose  level  from 
1500  ppm  to  750  ppm  for  the  second 
year  of  the  study.  Reductions  in  male 
body  weight  gain  relative  to  control 
animals  were  seen  throughout  the 
duration  of  the  study  with  a  maximum 
reduction  of  approx.  11  percent  in  the 
first  year  (at  week  45),  continuing  into 


the  second  year  (maximum  reduction  of 
approx.  13  percent  at  week  99). 

In  the  rat,  there  was  no  statistical 
increase  in  the  number  of  tumor-bearing 
animals,  animaU  with  malignant 
tumors,  benign  tumors,  multiple  tumors, 
single  tumors  or  metastic  tumors  in 
animals  treated  with  azoxystrobin  at 
dose  levels  of  up  to  1 ,500  ppm  (up  to 
117.1  mg  azoxystrobin/kg  bwt/day)  for  2 
years. 

Oncogenicity  -  Mouse. 

Azoxystrobin  is  non-oncogenic  in  the 
mouse. 
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Azoxystrobin  in  Diet  (ppm) 

50 

300 

2000 „ 


Male  mouse  (mg/kg/day) 

6.2 

37.5 

272.4 


Female  mouse  (mg/kg/day) 


8.5 

51.3 

363.3 


There  was  no  increased  tumor 
incidence  or  early  onset  of  tumors  in 
mice  receiving  up  to  2 .000  ppm 
azoxystrobin  for  up  to  2  years.  Dietary 
administration  of  2,000  ppm 
Azoxystrobin  was  associated  with 
reduced  growth  and  food  utilization. 

An  MIL)  was  established  in  the 
mouse  oncogenicity  study  based  on 
body  weight  gain  depression  and 
decreased  food  utilization  seen  at  the 
highest  dose  test  of  2000  ppm.  At  this 
dose  level  body  weight  gain  was 
depressed  20  percent  at  week  1 3  and  28 
percept  at  week  53  in  males,  and  1 1 
percent  at  week  13  and  19  percent  at 
week  53  in  females. 

There  was  no  statistically  significant 
change  or  alteration  in  tumor  incidence 
in  the  mouse  attributable  to  treatment 
with  azoxystrobin  at  dose  levels  of  up 
to  2,000  ppm  (up  to  363.3  mg 
azoxystrobin/kg  bwt/day)  for  2  years. 

One-year  Feeding  Study  -  Dog. 
Azoxystrobin  was  administered  to 
groups  of  4  beagle  dogs  at  dose  levels  of 
0.  3,  25  and  200  mg/kg  bwt/day.  as  a 
daily  oral  dose. 

Adaptive  liver  responses  were 
observed  at  25  and  200  mg/kg  bwt/day 
which  were  not  considered  to  be 
toxicologically  significant.  The  adaptive 
liver  responses  were  increased  liver 
weights  and  increased  serum  liver 
enzyme  activities  in  the  absence  of  any 
liver  histopathology.  LiVer  weights  were 
increased  in  both  sexes  at  200  mg/kg 
bvirt/day,  and  in  females  at  25  mg/kg 
bwt/day.  Plasma  alkaline  phosphatase, 
cholesterol  and  triglyceride  levels  were 
elevated  at  the  top  dose  in  both  sexes, 
with  plasma  albumin  elevated  at  200 
mg/kg/day  in  males  only.  Plasma 
triglycerides  were  also  elevated  at  25 
mg/kg  bwt/day  in  males  only.  No  such 
effects  were  observed  at  3  mg/kg  bwt/ 
day. 

These  changes  were  not  accompanied 
by  any  histopathological  change  in  the 
liver.  Such  changes  in  the  absence  of 
signs  of  a  toxic  lesion  are  generally 
considered  to  reflect  the  liver 
compensating  for  the  increased  work  it 
must  perform  in  metabolizing  the  test 
compound.  While  they  can  be 
considered  to  be  effects  of  azoxystrobin 
treatment,  these  changes  are  of  no 
toxicological  significance. 

The  NOEL  in  this  study  was  200  mg/ 
kg  bwt/day. 

6.  Animal  metabolism.  Azoxystrobin 
is  well  absorbed  and  completely 


metabolized  in  the  rat.  Excretion  is 
rapid  and  there  is  no  accumulation  of 
azoxystrobin  or  metabolites.  There  are 
no  significant  plant  metabolites  that  are 
not  animal  metabolites. 

7.  Metabolite  toxicology.  Toxicity 
testing  results  on  the  azoxystrobin 
parent  compound  are  indicative  of  the 
toxicity  of  all  significant  metabolites 
seen  in  either  plants  or  mammals. 

C.  Aggregate  Exposure 

1.  Dietary  exposure,  a.  Food.  For  the 
purpose  of  assessing  the  potential 
dietary  exposure  from  these  proposed 
tolerances,  EPA  generally  estimates 
aggregate  exposure  based  on  the 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  from  the 
tolerances  proposed  for  azoxystrobin  as 
listed  above.  The  TMRC  is  obtained  by 
multiplying  the  tolerance  level  residue 
for  each  food  by  the  consumption  data 
which  estimate  the  amount  of  food  and 
food  products  eaten  by  the  U.S. 
population  and  various  population 
subgroups.  Animal  feeds  (such  as  wheat 
forage)  are  fed  to  animals:  thus, 
exposure  of  humans  to  residue  in  the 
animal  feeds  might  result  if  such 
residues  are  transferred  to  meat,  milk  or 
poultry.  Animal  metabolism  and  feeding 
studies  indicate  that  low  residues  may 
occur  in  meat  and  milk  when 
azoxystrobin  is  used  as  proposed.  The 
TMRC  for  each  animal  product  is 
obtained  by  multiplying  the  tolerance 
(worst-case)  level  of  residues  possible  in 
meat  and  milk  by  the  food  consumption 
data  which  estimate  the  amount  of  food 
and  food  products  eaten  by  various 
population  subgroups.  These  are  very 
conservative  assumptions- 100  percent 
of  foods,  meat  and  milk  products  will 
contain  azoxystrobin  residues  and  those 
residues  would  be  at  the  level  of  the 
tolerance— that  produce  a  very 
conservative  overestimate  of  himian 
dietary  exposure.  Zeneca  performed 
chronic  dietary  exposure  analyses  using 
the  food  consumption  data  in  the  U.S. 
Department  of  Agriculture's  (USDA) 
Nationwide  Food  Constimption  Survey 
for  1989  through  1992  combined  and 
Technical  Assessment  System  Inc.'s 
"EXPOSURE  1"  analysis  software.  The 
potential  exposure  for  the  U.S. 
population  is  0.0009  mg/kg  bwt/day. 
Potential  exposure  for  children's 
population  subgroups  ranged  from 
0.0013  mg/kg  bwt/day  for  children  7-12 


Years  Old  to  0.0029  mg/kg  bwt/day  foi" 
children  1-6  Years  Old. 

b.  Drinking  water.  Azoxystrobin  does 
not  leach.  It  is  unlikely  that 
azoxystrobin  could  be  present  in 
drinking  water  or  groundwater. 
Therefore  it  is  not  appropriate  to  assess 
aggregate  exposiu^  from  drinking  water. 

Azoxystrooin  is  an  analogue  of 
naturally  occurring  strobilurins  which 
are  sensitive  to  sunlight  (photolysis). 
Azoxystrobin,  although  more  stable  than 
the  strobilurins,  has  a  favorable 
environmental  profile.  Azoxystrobin  is 
degraded  rapidly  under  agricultural 
field  conditions  with  a  soil  half-life  of 
less  than  2  weeks.  The  compound  is 
non-volatile  and  does  not  leach,  but  it 
is  very  susceptible  to  photolysis. 
Photolysis  accounts  for  the  majority  of 
the  initial  loss  of  the  compound,  the 
remainder  being  degraded  microbially. 

Based  on  laboratory  data  the 
predicted  mobility  of  azoxystrobin  in 
soil  is  relatively  low.  The  soil 
adsorption  coefficient  corrected  for  soil' 
organic  matter  (Koc)  ranges  from  300  to 
1690.  Consequentiy,  the  potential 
mobility  is  low  to  medium.  As  a 
measure  of  possible  mobility  the 
standard  GUS  index  value  is  1.0;  which 
equates  to  a  non-leacher. 

Results  from  field  trials  support  these 
laboratory  data.  After  using  '"C-labeled 
azoxystrobin  as  a  "worst  case"  field 
application  -  bare  siuface.  irrigated  and 
poorly  retentive  soil  (light  texture  and 
low  organic  matter  content),  the 
compound  was  retained  in  the  upper  2 
inches  or  so  of  the  soil  throughout  its 
lifetime. 

As  azoxystrobin  does  not  leach  it  is 
very  unlikely  to  enter  into  water  bodies 
except  by  accidental,  direct  over-spray. 
However,  the  compound  in  laboratory 
tests  degrades  with  a  half-life  of 
approximately  7  weeks  in  flooded 
anaerobic  soils.  There  is  also  potential 
for  photolytic  degradation  in  natural 
aqueous  environments;  the  aqueous 
photolysis  half-life  is  11-17  days. 

2.  Non-dietary  exposure.  Other 
potential  sources  of  exposure  of  the 
general  population  to  residues  of 
^pesticides  is  non-occupation  exposure. 
Since  the  proposed  registrations  for 
azoxystrobin  are  limited  to  commercial 
crop  production,  tAirf  farms  and  golf 
courses,  the  potential  for  non- 
occupational exposure  to  the  general 
population  is  not  expected  to  be 
-  significant 
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D.  Cumulative  Effects 

Azoxystrobin  is  a  new  class  of 
chemistry  for  pesticides,  a  beta- 
methoxyacrylate  fungicide. 
Azoxystrobin  has  the  same  biochemical 
mode  of  action  as  the  naturally 
occurring  strobilurins,  inhibition  of 
electron  transport.  Since  there  are  no 
other  registered  pesticides  in  this 
chemical  class  or  with  this  mode  of 
action  or  mechanism  of  action, 
cumulative  exposure  assessment  is  not 
appropriate  at  this  time. 

No  evidence  or  information  exists  to 
suggest  that  toxic  effects  produced  by 
azoxystrobin  would  be  cumulative  with 
those  of  any  other  chemical  compounds. 

E.  Safety  Determination 

1.  U.S.  population  in  general.  Using 
the  conservative  assumptions  descril^d 
above,  based  on  the  completeness  and 
reliability  of  the  toxicity  data,  Zeneca 
estimates  that  the  aggregate  exposure  to 
azoxystrobin  will  utilize  0.5  percent  of 
the  RfD  for  the  U.S.  population.  This 
chronic  dietary  exposure  analysis  is 
based  on  food  consumption  for  the 
combined  years  1989-1992  in  the 
USDA's  Nationwide  Food  Consumption 
Survey  and  analysis  using  Technical 
Assessment  Systems.  Lie's  "EXPOSURE 
1"  analysis  software.  Generally  there  are 
no  concerns  for  exposures  below  100 
percent  of  the  RfD.  The  EPA  defines  the 
RfD  to  represent  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risk  to  human  health. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
azoxystrobin  Zeneca  has  considered  the 
2-generation  reproduction  study  in  the 
rat  and  the  developmental  toxicity 
studies  in  the  rat  and  rabbit. 
Azoxystrobin  showed  no  evidence  of 
reproductive  toxicity.  Azoxystrobin 
caused  no  developmental  toxicity  in  the 
rat  or  rabbit  up  to  and  including  dose 
levels  shown  to  be  maternally  toxic. 
There  were  no  adverse  effects,  in  the  rat 
or  rabbit,  on  the  number,  survival  and 
growth  of  the  fetuses  in  utero. 

Based  on  the  current  toxicological 
data  requirements,  the  database  relative 
to  pre-  and  post-  natal  effects  for 
children  is  complete.  Further, 
azoxystrobin  shows  no  evidence  of 
reproductive  or  developmental  toxicity, 
therefore  we  suggest  that  use  of  an 
additional  uncertainty  fiactor  is  not 
wananted  and  that  the  RfD  of  0.18  mg/ 
kg/day  is  appropriate  for  assessing 
aggregate  risk  to  in&nts  and  children. 

Using  the  conservative  exposure 
assumption  described  above,  Zeneca 
concludes  that  the  percent  of  the  RfD 


that  will  be  utilized  by  aggregate 
exposure  to  residues  of  azoxystrobin 
ranges  from  0.8  percent  for  the 
population  subgpxiups  Nursing  infants 
and  children  7-12  yeare  old  up  to  1.6 
percent  for  the  population  subgroup 
Children  1-6  years  old.  Zeneca 
concludes  that  there  is  reasonable 
certainty  that  no  harm  v\rill  result  to 
infants  and  children  fix)m  aggregate 
exposure  to  azoxystrobin  residues. 

F.  International  Tolerances 

There  are  no  Codex  Maximum 
Residue  Levels  established  for 
azoxystrobin. 

n.  Public  Record 

Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  docket  control  number, 
[PF-7151.  All  written  comments  filed  in 
response  to  this  petition  will  be 
available  in  the  Public  Response  and 
Program  Resources  Branch,  at  the 
address  given  above  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

A  record  nas  been  established  for  this 
notice  under  docket  control  number 
(PF-7151  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
EnvircMimental  F*rotection  Agency. 
Crystal  Mall  «2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-aocketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  ASCII  files  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  vidll  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  b^^inning  of  this 
document 

Authraity:  21  U.S.C  346a.  ~ 


ListofSul^ectB 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  February  24. 1997. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

|FR  Doc.  97-5683  Filed  3-11-97;  8:45  am) 
■NJJNO  COM  asao-so-F 

[OPP-181035;  FRL  5591-3] 

Mancozeb;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Wisconsin 
Department  of  Agriculture,  Trade,  and 
Consumer  Protection  (hereafter  referred 
to  as  the  "Applicant")  to  use  the 
pesticide,  mancozeb  (CAS  8018-01-7), 
formulated  as  Dithane  DF.  to  treat  up  to 
5,000  acres  of  ginseng  to  control  stem 
and  leaf  bUght  Since  this  request 
proposes  a  use  which  has  been 
requested  or  granted  in  any  3  previous 
years,  and  a  complete  application  for 
registration  and  petition  for  tolerance 
has  not  yet  been  submitted  to  the 
Agency;  and  since  mancozeb  has  also 
been  the  subiect  of  a  Special  Review, 
EPA  is  soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption,  in  accordance  with 
40  CFR  166.24(a)(5)  and  (6). 
DATES:  Comments  must  be  received  on 
or  before  March  27, 1997. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-181035,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St,  SW., 
Washington,  DC  20460.  In  person,  Ixing 
comments  to:  Rm.  1132,  Ciystal  Mall  *2, 
1921  JefCerson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket9ep8mail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
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file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPP-1810351.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
coQunents  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132.  Crystal  Mall  No.  2.  1921 
lefierson  Davis  Highway,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505W).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460.  Ofiice  location  and  telephone 
number  Floor  6,  Crystal  Station  #1. 
2800  leffersoop  Davis  Highway. 
Arlington,  VA,  (703)  308-8791;  e-mail: 
beard.andrea^pamail.epa.gov. 
SUffLQkENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  mancozeb  on 
ginseng  to  control  stem  and  leaf  blight 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request 

According  to  the  Applicant, 
AJtemaria  blight  rarely  kills  the  ginseng 
root,  which  is  the  marketed  portion; 
however,  loss  of  the  foliage  results  in 
significant  root  yield  loss  in  a  harvested 
crop,  and  retards  root  growth  and 
overwintering  ability  in  younger  crops. 
Infestations  of  AJtemaria  bli^t  in  one 
season  greatly  increase  the  potential  for 
epidemics  in  subsequent  seasons,  since 
the  fungiis  remains  in  the  infected  plant 
debris.  Rovral  SOW,  the  only  fungicide 
carrying  a  section  3  label  for  use  against 


Altemaria  blight  on  ginseng,  is  no 
longer  effective  since  Altemaria  panax 
has  developed  a  resistance  to  it  If  not 
controlled,  Altemaria  blight  can  be 
expected  to  infest  all  of  Wisconsin's 
5,000  acres  of  ginseng  and  growers  will 
suffer  significant  economic  loss. 

Under  the  proposed  exemption,  2.0 
lbs  of  product  (1.5  lbs  of  a.i.)  per  acre 
may  be  used  on  up  to  5,000  acres.  A 
maximum  of  12  applications  at  a 
minimum  of  7-day  intervals  may  be 
made  by  ground  equipment.  Therefore, 
use  under  this  exemption  could 
potentially  result  in  application  of  up  to 
120.000  lbs.  product  (90,000  lbs.  a.i.) 
total. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
the  requested  chemical  has  been  subject 
to  a  Special  Review,  and  is  intended  for 
a  use  that  could  pose  a  risk  similar  to 
the  risk  posed  by  any  use  of  the 
pesticide  which  is  or  has  been  subject 
of  the  Special  Review.  (40  CFR  166.24 
(a)(5)l. 

The  Agency  initiated  a  Special 
Review  of  the  ethylene 
bisdithiocarbamate  (EBDC)  fungicides 
on  July  17.  1987.  which  includes 
mancozeb.  A  notice  of  final 
determination  was  issued  March  2, 
1992.  The  Agency  took  this  action  based 
on  an  assessment  of  the  risks  from 
exposure  to  ethylenethiourea  (ETU) 
present  in,  or  formed  as  a  result  of 
metabolic  conversion  from  pestfcide 
products  containing  the  active 
ingredient  mancozeb.  ETU.  a  potential 
hiunan  carcinogen,  teratogen,  and 
thyroid  toxicant,  is  present  as  a 
contaminant,  degradation  product,  and 
metabolite  of  all  the  EBDC  pesticides. 
The  Agency  concluded  that  the 
estimated  cimiulative  risk  of  10'  boxn 
all  current  55  food  uses  was 
unacceptable  and,  therefore,  canceled 
the  following  11  food  uses:  apricots, 
carrots,  celery,  collards  mustard  greens, 
nectarines,  peaches,  rhubarb,  spinach 
siuxulent  beans  and  turnips.  These 
cancellations  reduce  estimated  lifetime 
dietary  risk  to  1.6  x  10-*  which  the 
Agency  has  determined  does  not 
outweigh  the  benefits  of  the  44  retained 
uses. 

The  regulations  also  require  the 
Agency  to  publish  a  notice  of  receipt  in 
the  Federal  Register  and  solicit  public 
comment  on  an  application  for  a 
specific  exemption  if  an  emergency 
exemption  has  been  requested  or 
granted  for  that  use  in  any  3  previous 
years,  and  a  complete  application  for 


registration  of  that  use  has  not  been 
submitted  to  the  Agency  [40  CFR 
166.24(a)(6)|.  Exemptions  for  the  use  of 
mancozeb  on  ginseng  have  been 
requested  for  the  past  ten  years  (1987  - 
1996).  The  registrant.  Rohm  and  Haas, 
has  indicated  that  they  intend  to  pursue 
a  registration  in  cooperation  with  IR-4 
this  year,  and  it  is  expected  that  an 
application  for  registration  will  be 
submitted  to  the  Agency  before  the  end 
of  1997. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
1810351  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  Inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directiy  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  direcUy  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Wisconsin  Department  of  Agriculture, 
Trade,  and  Consiuner  Protection. 

List  of  Subjects 

Enviroiunental  protection.  Pesticides 
and  pests.  Emergency  exemptions. 
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Dated:  February  28, 1997. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 

of  Pesticide  Programs. 

(PR  Doc.  97-6014  Filed  3-11-97  8:45  am) 
BtLUNQCOOE  UStOSO-f 

[OPP-181036;  FRL  5593-6] 

Propamocarto  Hydrochloride;  Receipt 
of  Applications  for  Emergency 
Exemptions,  Solicitation  of  Put>iic 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  specific 
exemption  requests  from  the 
Pennsylvania  Department  of  Agriculture 
and  the  California  Department  of 
Pesticide  Regulation  (hereafter  referred 
to  as  the  "Applicants")  to  use  the 
pesticide  propamocarb  hydrochloride 
(CAS  25606-41-1)  to  ti^at  potentially 
up  to  5,500  acres  in  Pennsylvania  and 
190,000  acres  in  California  of  tomatoes 
to  control  immigrant  strains  of  late 
blight  which  are  resistant  to  historically 
used  control  materials.  The  Applicants 
propose  the  first  food  use  of  an  active 
ingredient  therefore,  in  accordance  with 
40  CFR  166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemptions. 
DATES:  Comments  must  be  received  on 
or  before  March  27, 1997. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-181036,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St,  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  E>avis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  ondisk^s  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPP-1810r.6l.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 


Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  dociunent. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
EKD  20460.  Office  location,  telephone 
number  and  e-mail:  Floor  6,  Ciystal 
Station  #1,  2800  Jefferson  E)avis 
Highway,  Arlington,  VA.  (703)  308- 
8326;  e-mail: 

pemberton.libby@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicants  have 
requested  the  Administrator  to  issue 
specific  exemptions  for  the  use  of 
propamocarb  hydrochloride  on 
tomatoes  to  control  late  blight 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

Recent  failures  to  control  late  blight  in 
tomatoes  as  well  as  potatoes  with  the 
registered  fungicides,  have  been  caused 
almost  exclusively  by  immigrant  strains 
of  late  blight  Phytophthora  infestans, 
which  are  resistant  to  the  control  of 
choice,  metalaxyl.  Before  the  immigrant 
strains  of  late  blight  arrived,  all  of  the 
strains  in  the  U.S.  were  previously 
controlled  by  treatment  with  metalaxyl. 
The  Applicants  state  that  presentiy, 
there  are  no  fungicides  registered  in  the 
U.S.  that  will  provide  adequate  control 
of  the  immigrant  strains  of  late  blight. 
The  Applicants  state  that  the  requested 
chemical  has  been  shown  to  be  effective 
against  these  strains  of  late  blight  The 
active  ingredient  holds  current 
registrations  throughout  many  European 


countries  for  control  of  this  disease.  The 
Applicants  indicate  that  at  least  a  50 
percent  yield  reduction  is  expected 
based  on  the  current  infestation.  Net 
revenues  are  expected  to  be  reduced  by 
over  $500  million  for  the  affected 
acreage  without  the  use  of  the  requested 
chemical. 

The  Applicants  propose  to  apply 
propamocarb  hydrochloride, 
manufactured  by  AgrEvo  USA 
Company,  as  Tattoo  C,  at  a  mnvinnim 
rate  of  0.9  lbs.  a.i.  (2.3  pt  of  product)  per 
acre  by  chemigation,  ground -or  air,  with 
a  maximum  of  5  applications  per 
season.  A  7-day  Pteh&rvest  Interval 
(PHI)  will  be  observed.  Use  under  these 
exemptions  could  potentially  amount  to 
a  maximum  175,950  lbs.  of 
propamocarb  hydrochloride. 

Inis  notice  does  not  constitute  a 
decision  by  EPA  on  the  applications. 
The  regulations  governing  section  18 
require  publication  of  a  notice  of  receipt 
of  an  application  for  a  specific 
exemption  proposing  the  first  food  use 
of  an  active  ingredient  Such  notice 
provides  for  opportimity  for  public 
comment  on  the  applications. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (OPP- 
181036]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  ENvision 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  42, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directiy  to  EPA  at: 

opp-DodcetOepamail.  epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
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The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 
Pennsylvania  Department  of  ^Agriculture 
and  the  California  Department  of 
Pesticide  Regulation. 

ListofSubiects  ^ 

Environmental  protection.  Pesticides 
and  pests.  Emergency  exemptions. 

Dated:  February  28.  1997. 

^Bter  Caolkins, 

Acting  Director.  Registration  Division,  Office 
ofPe^cide  Programs. 

(FR  Doc.  97-6013  Filed  J-11-97;  8:45  am) 
■LUNGOOoc  mm  so  f 

(PF-721;  FRL-5592-7] 

BASF  Corporation;  Pesticide 
Tolerance  Petition  Rling 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  Gling. 

SUMMARY:  This  notice  announces  the 
filing  of  pesticide  petitions  proposing 
the  tolerances  for  residues  of  the 
pesticide  pyridaben,  (2-tert-butyl-5-(4- 
ter-butylbenzylthio)-4-chloropyridazin- 
3[ZH\-one]  and  its  metabolites  PB-7  (2- 
tert-butyl-5-  [4-(  1  -carboxy- 1  - 
methylethyl)benzylthiol-4- 
chloropyridazin-3(2H)-one)  and  PB-9  (2- 
tert-butyl-4-chloro-5-(4-(l,l-dimethyl-2- 
hydroxyethyUbenzylthio]- 
chloropyridazin-3(2H)-one).  BASF  is 
petitioning  EPA  for  the  establishment  of 
tolerances  for  use  of  pyridaben  to 
control  certain  pests  on  apples,  pears, 
citrus,  almonds,  peaches  (imported 
commodity),  plums  (imported 
commodity),  and  grapes  (imported 
commodity).  The  proposed  tolerances 
for  pyridaben  are:  apples  at  0.6  ppm, 
wet  apple  pomace  at  1.0  ppm,  pears  at 
0.75  ppm,  citrus  at  0.5  ppm,  dried  citrus 
pulp  at  1.5  ppm,  citrus  oil  at  10.0  ppm, 
almonds  at  0.05  ppm,  almond  hulls  at 
4.0  ppm,  peaches  at  0.05  ppm,  plums  at 
0.05  ppm,  and  grapes  at  0.75  ppm.  The 
proposed  tolerances  for  pyridaben  and 
its  metabolites  are:  milk  at  0.01  ppm. 
meat  at  0.05  ppm.  meat  by-products  at 
0.05  ppm,  and  fat  at  0.05  ppm.  This 
summary  was  prepared  by  the 
petitioner. 

DATES:  Comments,  identified  by  the 
docket  control  number  [PF-721],  must 
be  received  on  or  before  April  11, 1997. 


ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW, 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132  CM  «2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  in  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  (PF-721].  Electronic  comments 
on  this  notice  may  be  filed  online  at 
many  Federal  DefKJsitory  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  Unit  11.  of 
this  document. 

Information  submitted  as  comments 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI).  The  CBI 
should  not  be  submitted  through  e-mail. 
Information  marked  as  CBI  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFOflMATION  CONTACT: 
Richard  Keigwin,  Product  Manager  (PM) 
10.  Registration  Division  (7505C).  Office 
of  Pesticide  Programs.  Environmental 
ProtecUon  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  Office  location, 
telephone  number,  and  e-mail:  Crystal 
Mall  #2.  Rm.  210.  1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  70»- 
305-6788,  e-mail: 
keigwin.richard@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  (PP)  5F4543 
(on  citrus),  4E4370  (on  imported 
commodities)  and  6F4651  (apples), 
6F4741  (almonds),  and  6F4721  (pearis) 
from  BASF  Corporation,  Agricultural 
Products.  PO  Box  13528,  Research 
Triangle  Park.  NC  27709.  The  petition 
proposes,  pursuant  to  section  408  of  the 
Federal  Food.  Dnig  and  Cosmetic  Act 


(FFDCA).  21  U.S.C  section  346a.  to 
amend  40  CFR  part  180  to  establish 
tolerances  for  the  pesticide  pyridaben 
(2-tert-butyl-5-(4-ter-butylbenzylthio)-4- 
chloropyTidazin-3(2H)-onel  in  or  on  the 
raw  agricultural  commodities:  apples, 
wet  apple  pomace,  pears,  citrus,  dried 
citrus  pulp,  citrus  oil,  almonds,  almond 
hulls,  peaches,  plums,  and  grapes, 
respectively.  The  petition  also  proposes 
to  establish  tolerances  for  pyridaben  and 
its  metabolites  PB-7  (2-tert-butyl-5-(4-(l- 
carboxy- 1  -methy  lethy  1  )benzy  lthio)-4- 
chloropyridazin-3(2H)-one)  and  PB-9  (2- 
tert-butyl-4-chloro-5-[4-(l.l-dimethyl-2- 
hydroxyethyUbenzylthio]- 
chloropyridazin-3(2H)-one)  in  or  on  the 
raw  agricultural  commodities:  milk, 
meat,  meat-by-products,  and  fat.  EPA 
has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
this  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act  (FQPA), 
Pub.  L.  104-170,  BASF  included  in  the 
petition  a  summary  of  the  petition  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of  BASF. 
EPA  is  in  the  process  of  evaluating  the 
petition.  As  required  by  section 
408(d)(3)  of  the  FFDCA,  EPA  is 
including  the  summary  as  a  part  of  the 
notice  of  filing.  EPA  may  have  made 
minor  edits  to  the  summary  for  the 
purpose  of  clarity. 

L  Petition  Summary 

A.  Plant  and  Animal  Metabolism 

BASF  Corporation  notes  that 
metabolism  in  plants  and  animals  is 
understood. 

B.  Analytical  Method 

The  proposed  analytical  method 
involves  extraction,  partition,  clean-up 
and  detection  of  residues  by  gas 
chromatography/electron  capture 
detector  (gc/ecd). 

C.  Magnitude  of  the  Residues 

Nine  pear  residue  trials  were 
conducted  in  six  states.  Residues  of 
pyridaben  were  measured  by  gc/ecd. 
The  method  of  detection  had  a  limit  of 
detection  of  0.05  parts  per  million 
(ppm).  Residues  ranged  from  0.07  to 
0.58  ppm. 

Twelve  apple  residue  trials  were 
conducted  in  six  states.  Residues  of 
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pyridaben  were  measured  by  gc/ecd. 
The  method  of  detection  had  a  limit  of 
detection  of  0.05  ppm.  Residues  ranged 
fiom  0.08  to  0.44  ppm. 

Nineteen  citrus  residue  trials  were 
conducted  in  four  states.  Residues  of 
pyridaben  were  measured  by  gc/ecd. 
The  method  of  detection  had  a  limit  of 
detection  of  0.05  ppm.  Residues  ranged 
from  0.05  to  0.42  ppm. 

Eight  almond  residue  trials  were 
conducted  in  California.  Residues  of 
pyridaben  were  measured  by  gc/ecd. 
The  method  of  detection  had  a  limit  of 
detection  of  0.05  ppm.  Residues  were  < 
0.05  ppm  in  all  trials. 

Eight  peach  residue  trials  were 
conducted  in  Chile.  Residues  of 
pyridaben  were  measured  by  gc/ecd. 
The  method  of  detection  had  a  limit  of 
detection  of  0.05  ppm.  Residues  were  < 
0.05  ppm  in  all  trials. 

Six  plum  residue  trials  were 
conducted  in  Chile.  Residues  of 
pyridaben  were  measured  by  gc/ecd. 
The  method  of  detection  had  a  limit  of 
detection  of  0.05  ppm.  Residues  were  < 
0.05  ppm  in  all  trials. 

Ei^t  grape  residue  trials  were 
conducted  in  Chile.  Residues  of 
pyridaben  were  measured  by  gc/ecd. 
The  method  of  detection  had  a  limit  of 
detection  of  0.05  ppm.  Residues  ranged 
from  <  0.05  to  0.22  ppm. 

D.  Toxicological  Profile 

1.  Acute  toxicity  testing,  a.  Acute  oral 
toxicity  (rat):  LDjo  =1100  milligrams/ 
kilogram  (mg/kg)  in  males;  570  mg/kg  in 
females.  Tox  Category:  III 

b.  Acute  oral  toxicity  (mouse):  LDso  = 
424  mg/kg  in  males;  383  mg/kg  in 
females.  Tox  Category:  U 

c.  Acute  dermal  toxicity  (rat):  LDjo  = 
>  2000  mg/kg  in  males  and  females.  Tox 
Category:  III 

d.  Acute  inhalation  toxicity  (rat):  ICso 
=  0.66  mg/1  in  males;  0.62  mg/1  in 
females.  Tox  Category:  m 

e.  Primary  eye  irritation  (rabbit): 
Pyridaben  is  a  slight  ocular  irritant  Tox 
Category:  m 

/.  Primary  dermal  irritation  (rabbit): 
Pyridaben  is  not  a  dermal  irritant.  Tox 
Category:  IV 

g.  Dermal  sensitization  (guinea  pig): 
Pyridaben  is  not  a  dermal  sensitizer. 

2.  Acute  neurotoxicity  (rat):  Rats  were 
dosed  once  with  0,  50, 100  and  200  mg/ 
kg.  The  no  observed  effect  level  (NOEL) 
for  systemic  toxicity  was  determined  to 
be  50  mg/kg  for  both  males  and  females. 
The  lowest  observed  effect  level  (LOEL) 
for  systemic  effects  was  determined  to 
be  100  mg/kg  in  both  sexes  based  on 
decreased  food  consumption,  decreased 
body  weight  gain  and  increased  clinical 
signs.  The  LOEL  for  neurobehavioral 


effects  was  determined  to  be  200  mg/kg 
in  males  and  >200  mg/kg  in  females. 

3.  Subchronic  toxicity  testing,  a.  21- 
Day  dermal  (rat):  Rats  were  repeatedly 
dosed  with  pyridaben  at  0,  30, 100,  300 
and  1000  mg/kg/day  for  21  days.  The 
NOEL  was  determined  to  be  100  mg/kg/ 
day  and  the  LOEL  300  mg/kg/day  based 
on  decreased  body  weight  gain  in 
females. 

b.  90-Day  rodent  (rat):  CD  rats  were 
dosed  with  pyridaben  at  0,  30,  65,  155 
and  350  ppm  in  the  diet  for  13  weeks. 
The  NOEL  was  determined  to  be  65 
ppm  (4.94  mg/kg/day)  for  males  and  30 
ppm  (2.64  mg/kg/day)  in  females.  The 
LOEL  for  males  was  determined  to  be 
155  ppm  (11.55  mg/kg/day)  based  on 
reduced  body  weight  gain,  reduced  food 
consumption,  reduced  food  efficiency, 
and  altered  clinical  pathology 
parameters.  The  LOEL  for  females  was 
determined  to  be  65  ppm  (5.53  mg/kg/ 
day)  based  on  reduced  body  weight  gain 
and  reduced  food  efficiency. 

c.  90-Day  non-rodent  (dog):  Beagle 
dogs  were  dosed  with  pyridaben  at  0, 
0.5, 1,  4,  and  16  mg/kg/day  in  the  diet 
for  13  weeks.  The  NOEL  was 
determined  to  be  1  mg/kg/day  and  the 
LOEL  determined  to  be  4  mg/kg/day 
based  on  reduced  body  weight  gain  and 
an  increase  in  clinical  signs  in  both 
sexes. 

d.  90-Day  neurotoxicity  (rat):  Rats 
were  dosed  with  pyridaben  at  0,  30, 100, 
and  350  ppm  in  the  diet  for  13  weeks. 
The  systemic  NOEL  was  determined  to 
be  100  ppm  (equivalent  to  8.5  mg/kg/ 
day  in  males  and  9.3  mg/kg/day  in 
females).  The  systemic  LOEL  was 
determined  to  be  350  ppm  (equivalent 
to  28.8  mg/kg/day  in  males  and  31.1 
mg/kg/day  in  females)  based  on 
decreased  body  weight  gain,  decreased 
food  consumption  and  decreased  food 
efficiency.  No  neuropathological  effects 
were  noted  in  the  study. 

4.  Chronic  toxicity  testing,  a.  1-Year 
non-rodent  (dog):  Two  studies  were  run. 
In  the  first,  beagle  dogs  were  dosed  with 
pyridaben  at  0, 1,  4, 16  and  32  mg/kg/ 
day  in  the  diet  for  one  year.  In  the 
second,  beagle  dogs  were  dosed  %vith 
pyridaben  at  0  and  0.5  mg/kg/day  in  the 
diet  for  1  year.  The  NOEL  was 
determined  to  be  <0.5  ppm  and  LOEL 
determined  to  be  0.5  mg/kg/day  based 
on  increased  clinical  signs  and 
decreased  body  weight  gain  in  both 
sexes. 

b.  Combined  rodent  chronic  toxicity/ 
carcinogenicity  (rat):  Wistar  rats  were 
fed  0,  4,  10,  28  and  80  ppm  pyridaben 
in  the  diet  to  assess  carcinogenicity  and 
0,  4, 10,  28  and  120  ppm  in  the  diet  to 
assess  chronic  toxicity  for  104  weeks. 
The  NOEL  was  determined  to  be  28 
ppm  in  both  sexes  (equivalent  to  1.13 


mg/kg/day  in  males  and  1 .46  mg/kg/day 
in  females).  The  LOEL  was  determined 
to  be  120  ppm  in  both  sexes  (equivalent 
to  5.0  mg/kg/day  in  males  and  6.52  mg/ 
kg/day  in  females)  based  on  decreased 
body  weight  gain  in  both  sexes  and 
decreased  alanineamino  transferase 
(ALT)  levels  in  males.  Pyridaben  was 
not  carcinogenic  under  the  conditions  of 
the  test. 

c.  Carcinogenicity  in  the  rodent 
(mouse):  CD-I  mice  were  fed  0,  2.5,  8.0, 
25  and  80  ppm  pyridaben  in  the  diet  for 
78  weeks.  The  NOEL  was  determined  to 
be  25  ppm  in  both  sexes  (equivalent  to 
2.78  mg/kg/day  in  both  sexes).  The 
LOEL  was  determined  to  be  80  ppm  in 
both  sexes  (equivalent  to  8.88  mg/kg/ 
day  in  males  and  9.74  mg/kg/day  in 
females)  based  on  decreased  body 
weight  gain,  decreased  food  efficiency 
and  changes  in  organ  weights  and 
histopathology.  Pyridaben  was  not 
carcinogenic  under  the  conditions  of  the 
test. 

5.  Developmental  toxicity  testing,  a. 
Developmental  toxicity  (rqf):  Sprague- 
Dawley  rats  were  dosed  with  0,  2.5,  5.7, 
13  and  30  mg/kg/day  pyridaben  in  the 
diet  fiom  days  6  through  1 5  of  gestation. 
The  maternal  NOEL  was  determined  to 
be  4.7  mg/kg/day  and  the  maternal 
LOEL  was  determined  to  be  13  mg/kg/ 
day  based  on  decreased  body  weight 
gain,  and  decreased  food  consumption 
during  the  dosing  period.  The 
developmental  NOEL  was  determined  to 
be  13  mg/kg/day  and  the  developmental 
LOEL  was  determined  to  be  30  mg/kg/ 
day  based  on  decreased  fetal  body 
weight  and  an  increase  in  incomplete 
ossification  in  selected  bones. 

b.  Developmental  toxicity  (rabbit): 
New  Zealand  white  rabbits  were  dosed 
with  0, 1.5,  5,  and  15  mg/kg/day 
pyridaben  in  the  diet  from  days  6 
through  19  of  gestation.  The  maternal 
NOEL  was  determined  to  be  5  mg/kg/ 
day  and  the  maternal  LOEL  was 
determined  to  be  15  mg/kg/day  based  on 
decreased  body  weight  gain,  and 
decreased  food  consumption  during  the 
dosing  period.  The  developmental 
NOEL  was  determined  to  be  <15  mg/kg/ 
day  and  the  developmental  LOEL  was 
determined  to  be  <15  mg/kg/dav. 

c.  Developmental  toxicity  (ramtit): 
Himalayan  rabbits  were  dosed,  by 
dermal  application,  with  0,  70, 170  and 
450  mg/kg/day  pyridaben  from  days  6 
throu^  19  of  gestation.  The  maternal 
systemic  NOEL  was  determined  to  be  70 
mg/kg/day  and  the  maternal  LOEL  was 
determined  to  be  170  mg/kg/day  based 
on  decreased  body  wei^t  gain,  and 
decreased  food  consumption  during  the 
dosing  period.  The  developmental 
NOEL  was  determined  to  be  170  mg/kg/ 
day  and  the  LOEL  determined  to  be  450 
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mg/kg/day  based  on  decreased 
ossification  of  die  skull. 

6.  Reproductive  toxicity  testing.  Multi- 
generation  reproduction  (rat):  CD  rats 
were  dosed  with  0. 10.  28  and  80  ppm 
pyridaben  in  the  diet.  The  parental/ 
systemic  NOEL  was  determined  to  be  28 
ppm  in  both  sexes  (equivalent  to  2.20 
mg/kg/day  in  males  and  2.41  mg/kg/day 
in  females).  The  parental/systemic 
LXDEL  was  determined  to  be  80  ppm 
(equivalent  to  6.31  mg/kg/day  in  males 
and  7.82  mg/kg/day  in  females)  based 
on  decreased  body  weight,  decreased 
body  weight  gain  and  decreased  food 
efficiency.  The  reproductive  NOEL  and 
LOEL  were  both  determined  to  be  >80 
ppm  in  males  and  females. 

7.  Mutagenicity  testing,  a.  Ames 
Testing:  Negative 

b.  In  vitro  cytogenicity  (Chinese 
hamster  limg  cells):  Negative 

c.  In  vivo  micronucleus  assay  (mouse): 
Negative 

a.  DNA  damage/repair  [E.  coli): 
Negative 

E.  Threshold  Effects 

Based  on  the  available  chronic 
toxicity  data,  EPA  has  established  the 
Reference  IDose  (RID)  for  pyridaben  at 
0.005  mg/kg/day.  The  RfD  for  pyridaben 
is  based  on  a  1-year  feeding  study  in 
dogs  with  a  threshold  LOEL  of  0.5  mg/ 
kg/ day  based  on  increased  clinical  signs 
and  decreased  body  weight  gain  in  both 
sexes  and  an  uncertainty  foctor  of  100. 

F.  Non-Threshold  Effects 

Using  its  Guidelines  for  Carcinogenic 
Risk  Assessment,  EPA  has  classified 
pyridaben  as  Group  "E  "  for 
carcinogenicity  (no  evidence  of 
carcinogenicity)  based  on  the  results  of 
carcinogenicity  studies  in  two  species. 
There  was  no  evidence  of 
carcinogenicity  in  an  18-month  feeding 
study  in  mice  and  a  2-year  feeding  study 
in  rats  at  the  dosage  levels  tested.  The 
doses  tested  were  adequate  for 
identifying  a  cancer  risk.  Thus,  a  cancer 
risk  assessment  is  not  necessary. 

G.  Aggregate  Exposure 

1 .  Dietary  exposure.  Since  pyridaben 
is  regulated  based  upon  non- 
carcinogenic  chronic  toxicity.  BASF 
conducted  a  DRES  analysis  based  on 
anticipated  residue  levels  determined 
by  EPA.  The  anticipated  residue  levels 
were  derived  from  the  average  residue 
levels  from  field  trials  conducted  at  the 
maximum  proposed  use  rate  and 
minimum  pre-harvest  interval,  and  a 
correction  factor  of  2.3  to  account  for  all 
organosoluble  residues  as  determined 
by  EPA.  This  analysis  demonstrates  that 
the  exposure  to  non- nursing  infiants  <  1 
year,  the  most  sensitive  subpopulation 


is  approximately  73.4  percent  of  the  RfD 
and  to  the  general  population  exposure 
is  approximately  11.3  percent  of  the 
RfD. 

2.  "Other"  exposure.  Other  potential 
sources  of  exposure  of  the  general 
population  to  residues  of  pesticides  are 
residues  in  drinking  water  and  exposure 
from  non-occupational  sources.  Based 
on  the  studies  submitted  to  EPA  for 
assessment  of  environmental  risk,  BASF 
does  not  anticipate  exposure  to  residues 
of  pyridaben  in  drinking  water.  There  is 
no  established  maximum  concentration 
level  for  residues  of  pyridaben  in 
drinking  water  under  the  Safe  Drinking 
Water  Act.  BASF  has  not  estimated  non- 
occupational exposure  for  pyridaben 
since  the  current  registration  for 
pyridaben  is  limited  to  commercial 
greenhouse  use  for  non-food  ornamental 
plants  and  the  only  other  domestic  use 
will  be  for  commercial  apple,  pear, 
citrus  and  almond  production.  The 
potential  for  non-occupational  exposure 
to  the  general  population  is  considered 
to  be  insignificant. 

3.  Cumulative  exposure.  BASF  also 
considered  the  potential  for  cumulative 
effects  of  pyridaben  and  other 
substances  that  have  a  common 
mechanism  of  toxicity.  BASF  has 
concluded  that  consideration  of  a 
common  mechanism  of  toxicity  is  not 
appropriate  at  this  time  since  there  is  no 
reliable  information  to  indicate  that 
toxic  effects  produced  by  pyridaben 
would  be  cumulative  with  those  of  any 
other  chemical  compounds. 

H.  Determination  of  Safety  for  U.S. 
Population 

Using  the  exposure  assumptions 
described  in  Unit  I.G.  of  this  document, 
BASF  concludes  that  aggregate  exposure 
to  pyridaben  will  utilize  approximately 
11.3  percent  of  the  RfD  for  the  U.S. 
population.  EPA  generally  has  no 
concern  for  exposures  below  100 
percent  of  the  RfD  Therefore,  based  on 
the  completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  BASF  concludes 
that  there  is  a  reasonable  certanity  that 
no  harm  will  result  from  aggregate 
exposure  to  residues  of  pyridaben, 
including  all  anticipated  dietary 
exposure  and  all  other  non-occupational 
exposures. 

/.  Determination  of  Safety  for  Infants 
and  Children 

Developmental  toxicity  (delayed 
ossification)  was  observed  in 
developmental  toxicity  studies  using 
rats  and  rabbits.  The  NOEL's  for 
developmental  effects  were  established 
at  13  mg/kg/day  in  the  rat  study  and  15 
mg/kg/day  in  the  rabbit  study.  The 


developmental  effect  observed  in  these 
studies  is  believed  to  be  a  secondary 
effect  resulting  from  maternal  stress 
(decreased  body  weight  gain  and  food 
consumption). 

In  a  2-generation  reproduction  study 
in  rats,  pups  from  the  high  dose  group, 
which  were  fed  diets  containing  80  ppm 
(equivalent  to  6.31  and  7.82  mg/kg/day 
in  male  and  females,  respectively) 
gained  less  weight  beginning  on 
lactation  day  14.  Parental/systemic 
toxicity  including  decreased  body 
weights,  body  weight  gains  and  food 
efficiency  in  males,  and  slightly 
decreased  body  weights  and  body 
weight  gains  in  females  during  lactation 
was  also  observed  in  the  high  dose 
group.  The  results  of  this  study  indicate 
that  the  loss  in  weight  gain  in  pups  from 
the  high  dose  group  was  affected  by 
nursing. 

No  clear  scientific  consensus  yet 
exists  to  determine  the  most  appropriate 
endpoints  for  assessing  risk  in  children. 
However,  in  consideration  of  the  data 
that  show  both  developmental  and 
reproductive  toxicity  were  effects 
secondary  to  parental  toxicity,  BASF 
believes  tiiat  the  established  RfD  of 
0.005  mg/kg/day  is  the  most 
conservative  approach  for  assessing  risk 
in  children.  Using  the  exposure 
assumptions  described  in  Unit  I.G.  of 
this  document,  BASF  has  concluded 
that  the  percent  of  the  RfD  that  will  be 
utilized  by  aggregate  exposure  to 
residues  of  pyridaben  from  the  proposed 
use  in  citrus,  apples,  pears,  almonds, 
peaches,  pliuns,  and  grapes  is 
approximately  73.4  percent  for  non- 
nursing  infants  (<1  year),  the  most 
sensitive  sub-population.  Based  on  the 
completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  BASF  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  in  infants  and 
children  from  aggregate  exposure  to  the 
residues  of  pyridaben,  including  all 
anticipated  dietary  exposure  and  all 
other  non-occupational  exposures. 

/.  Other  ConsidemUons 

The  qualitative  nature  of  the  residues 
in  plants  and  animals  is  adequately 
imderstood.  Residues  of  the  parent 
molecule,  pyridaben  are  the  only 
residues  of  concern.  Residues  of 
pyridaben  do  not  concentrate  in  the 
processed  commodities  apple  and  citrus 
juice.  There  is  a  practical  analytical 
method  for  detecting  and  measuring 
levels  of  pyridaben  in  or  on  food  with 
a  limit  of  detection  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  in  these  tolerances. 
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K.  International  Tolerances 

A  maximum  residue  level  has  not 
been  established  for  pyridaben  by  the 
Codex  Alimentarius  Commission. 

n.  Public  Record 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a 
notification  indicating  the  docket 
control  number  [PF-721).  All  written 
comments  filed  in  response  to  this 
petition  will  be  available,  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  frtim 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays.  A  record 
has  been  established  for  this  notice 
under  docket  control  number  {PF-721] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  frtim  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
direcUy  to  EPA  at: 
opp-docket@epaniail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  The  official  record  for 
this  notice,  as  well  as  the  public 
version,  as  described  above,  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  record  which 
will  also  include  all  comments 
submitted  direcUy  in  writing.  The 
official  record  is  the  paper  record 
maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  tiiis 
document. 

Authority:  21  U.S.C.  346a. 

List  of  Subiects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
reqiurements. 


Dated:  March  6, 1997. 

Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

[PR  Doc.  97-6209  Filed  3-11-97;  8:45  am] 
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[OPP-S0eZ7;  FRL-5595-2] 

Receipt  of  a  Notification  to  Conduct 
Small-Scale  Reld  Testing  of  a 
Genetically  Engineered  Microbial 
Pesticide 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  a  notification  (352-NMP-L)  of  intent 
to  conduct  small-sc£de  field  testing 
involving  a  baculo virus,  Autographa 
califomica  Multiple  Nuclear 
Polyhedrosis  Virus  (AcMNPV),  which 
has  been  genetically  engineered  to 
express  a  synthetic  gene  which  encodes 
for  an  insect-specific  toxin  frtim  the 
scorpion  Leiurus  quinquestriatus 
hebraeus.  Dupont  intends  to  test  this 
microbial  pesticide  on  leafy  vegetables 
in  six  states.  Target  pests  for  these  field 
trials  include:  the  cabbage  looper, 
Trichoplusia  ni,  and  the  diamondback 
moth,  Plutella  xylostella.  The  Agency 
has  determined  that  the  notification 
may  be  of  regional  and  national 
significance.  Therefore,  in  accordance 
with  40  CFR  172.11(a),  the  Agency  is 
soliciting  public  comments  on  this 
notification. 

DATES:  Written  comments  must  be 
submitted  to  EPA  by  April  11, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  docket 
control  number  [OPP-50827]  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Divisions 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
1132,  CM  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  be  accepted  on 
disks  in  Wordperfect  5.1  file  format  or 
ASCn  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  control  number 
[OPP-50827].  No  Confidential  Business 


Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATKM  CONTACT: 
William  R.  Schneider,  Bio[}esticides  and 
Pollution  Prevention  Division  (7501W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  5th  Floor,  CS  #1,  2805 
Jefferson  Davis  Hwy.,  Arlington.  VA, 
(703)  308-8683.  e-mail: 
schneider.william@epamail.epa.gov. 
SUPPLEMENTARY  MFORMATKM:  EPA 
received  a  notification  from  DuPont 
Agriculttu^  Products  of  Delaware  (352- 
NMP-L).  The  proposed  small-scale  field 
trial  involves  the  introduction  of  a 
genetically  engineered  isolate  of  the 
baculovirus,  Autographa  califomica 
Midtiple  Nuclear  Polyhedrosis  Virus 
(AcMNPV).  which  has  been  genetically 
engineered  to  express  a  synthetic  gene 
which  encodes  for  an  insect-specific 
toxin  fit>m  the  venom  of  the  scorpion 
Leiurus  quinquestriatus  hebraeus. 

The  purpose  of  the  proposed  testing 
will  be  to  assess  and  compare  the 
efficacy  of  formulated  and  unformulated 
genetically  engineered  construct, 
formulated  and  unformulated  wild  type 
AcMNPV,  and  various  controls  against 
the  cabbage  looper.  Trichoplusia  ni,  and 
the  diamondback  moth,  Plutella 
xylostella.  The  proposed  program  will 
be  conducted  in  spring  1997,  and  will 
consist  of  one  trial  per  site.  There  will 
be  one  site  per  state  in  Georgia  (0.12 
acres).  Florida  (0.25  acres),  Mississippi 
(0.12  acres),  California  (0.12  acres), 
Texas  (0.37  acres),  and  Illinois  (0.37 
acres).  The  total  amount  of  AcMNPV  for 
all  of  the  testing  will  not  exceed  2.2E13 
occlusion  bodies  for  each  of  the  viruses 
tested.  The  test  sites  will  either  be  2 
rows  or  4  rows  wide  and  50  feet  long. 
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On  completion  of  the  test,  the 
genetically  engineered  AcMNPV  treated 
plants  will  remain  standing  for  at  least 
2  weeks  prior  to  shredding,  mowing, 
and  plowing  under.  Following  review  of 
DuPont's  notification  and  any 
comments  received  in  response  to  this 
notice,  EPA  may  approve  the  test,  ask 
for  additional  data,  require  additional 
modifications  to  the  test  protocols,  or 
require  an  Experimental  Use  Permit 
application  to  be  submitted.  In 
accordance  with  40  CFR  172.50.  under 
no  circumstances  shall  the  proposed  test 
proceed  until  the  submitter  has  received 
notice  from  EPA  of  its  approval  of  such 
test. 

A  record  has  been  established  for  this 
notice  under  docket  control  number 
(OPP-508271  (including  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132  of  the  PubUc  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

List  of  Subjects  in  40  CFR  Part  172 

Environmental  protection.  Genetically 
engineered  microbial  pesticides. 

Dated:  March  5. 1997. 
Janet  L.  Andenen, 
Director,  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

iPR  Doc.  97-6206  Filed  ^-11-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Foimations  of.  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
emd  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shades  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  4, 1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Cumberland  Bancorp,  Inc.,  * 

Carthage,  Tennessee:  to  acquire  9.2 
percent  of  the  voting  shares  of  The  Bank 
of  Mason,  Mason,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  5, 1997. 
WUliam  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  97-6094  Filed  3-11-97;  8:45  am] 
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Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 


holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  4, 1997. 

A.  Federal  Reserve  Bank  of  Cleveland 
(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street.  Cleveland,  Ohio 
44101-2566: 

1 .  Commercial  Bancshares  Savings 
and  Employee  Stock  Ownership  Plan, 
West  Liberty,  Kentucky;  to  become  a 
bank  holding  company  by  acquiring  32 
percent  of  the  voting  shares  of 
Commercial  Bancshares,  Inc.,  West 
Liberty,  Kentucky,  and  thereby 
indirectly  acquire  Commercial  Bank, 
West  Liberty,  Kentucky. 

2.  Southeast  Bancorp.  Inc.,  Corbin, 
Kentucky;  to  acquire  100  percent  of  the 
voting  shares  of  First  Bank  of  East 
Tennessee,  National  Association,  La 
Follette,  Tennessee. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Simmer.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63102- 
2034: 

1.  Mercantile  Bancorporation  Inc.,  St. 
Louis.  Missouri,  and  Ameribanc.  Inc., 
St.  Louis,  Missouri;  to  acquire  100 
percent  of  the  voting  shares  of  Roosevelt 
Financial  Group,  Inc.,  Chesterfield. 
Missouri,  and  thereby  indirectly  acquire 
Missouri  State  Bank  &  Trust  Company. 
St.  Louis,  Missoiui. 

In  connection  with  this  application. 
Applicants  have  also  applied  to  acquire 
Roosevelt  Bank,  Chesterfield,  Missouri, 
a  federal  savings  bank,  and  thereby 
engage  in  the  operation  of  a  federal 
savings  bank,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y. 
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C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  Wauneta  Falls  Bancorp,  Inc., 
Wauneta,  Nebraska;  to  acquire  100 
percent  of  the  voting  shares  of  Ogallala 
National  Bank.  Ogallala.  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  6, 1997. 
Wilium  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  97-6164  Filed  3-11-97;  8:45  ami 

BIUJNQ  COOE  e210-01-F 


Notice  of  Proposals  to  Engage  in 
Permissible  Nont>anking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiiking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  25. 1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  AUanta.  Georgia 
30303-2713: 

I.  United  Community  Banks,  Inc., 
Blairsville,  Georgia;  to  retain  United 
Family  Finance  Co.,  Blue  Ridge.  Georgia 
(formerly  Mountain  Mortgage  &  Loan. 
Inc.),  and  thereby  continue  to  engage  in 
making,  acquiring,  or  servicing  loans  or 
other  extensions  of  credit,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 
The  activities  will  be  performed 
throughout  the  State  of  Georgia. 


Board  of  Governors  of  the  Federal  Reserve 
System,  March  5, 1997. 
William  W.  WUes. 
Secretary  of  the  Board. 
|FR  Doc.  97-6093  Filed  3-11-97;  8:45  am] 
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Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permlssit>le  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  direcUy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  26,  1997. 

A.  Federal  Reserve  Bank  of  New 
Yoik  (Christopher  J.  McCurdy.  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045-0001: 

1.  Lloyds  TSB  Group  PLC  and  Lloyds 
Bank  PLC,  both  of  London.  England;  to 
retain  indirectiy  all  the  voting  shares  of 
LAI  Holdings  Inc..  and  its  subsidiaries, 
including  Investment  Advisers.  Inc..  lAI 
Securities,  Inc..  LAI  Trust  Company.  lAI 
Ventures.  Inc.,  and  Itasca  Ventures,  LLC, 
all  of  Minneapolis,  Miimesota,  and 
thereby  engage  in  the  following 
nonbanking  activities:  (i)  performing 
functions  or  activities  that  may  be 
conducted  by  a  trust  company,  pursuant 
to  12  CFR  225.25(b)(3)  of  the  Board's 
Regulation  Y;  (ii)  providing  investment 
advisory  services,  pursuant  to  12  CFR 
225.25(b)(4)  of  the  Board's  Regulation  Y; 
(iii)  providing  full-service  brokerage 
services,  pursuant  to  12  CFR 
225.25(b)(15)  of  the  Board's  Regulation 
Y;  (iv)  providing  foreign  exchange 


execution  and  advisory  services  Banco 
Commerciale  Italiano  S.p.A.,  76  Fed. 
Res.  Bull.  649  (1990);  (v)  providing 
advice  on  futures  contracts  and  options 
on  futures  contracts  based  on  certain 
financial  commodities,  pursuant  to  12 
CFR  225.25(b)(19)  of  the  Board's 
Regulation  Y;  Caisse  Nationale  de 
Credit  Aghcole,  S.A.,  82  Fed.  Res.  Bull. 
754  (1996);  Security  Pacific  Corporation, 
74  Fed.  Res.  Bull.  820  (1988);  and 
providing  investment  advisory  and 
administrative  services  to  open-end 
investment  companies  ("mutual  funds") 
Mellon  Bank  Corporation,  79  Fed.  Res. 
Bull.  626  (1993);  Bank  of  Ireland,  82 
Fed.  Res.  Bull.  1129  (1996).  Notificants 
would  engage  in  these  activities  in 
accordance  with  the  limitations  and 
conditions  previously  established  by  the 
Board  by  regulation  or  order,  with 
certain  exceptions  relating  to  the 
proposed  provision  of  advisory  and 
administrative  services  to  mutual  fimds 
that  are  discussed  in  the  notice. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  6, 1997. 

William  W.  WUes, 

Secretary  of  the  Board. 

[FR  Doc.  97-6165  Filed  3-11-97;  8:45  am] 
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Sunshine  Act  Meeting 

AGENCY  HOLOMG  THE  MEETWIG:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:00  a.m..  Monday, 
March  17. 1997. 

PLACE:  Marriner'  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONStOERED: 

1.  Proposed  amendments  to  the 
Voluntary  Guide  to  Conduct  for  Senior 
Federal  Reserve  System  Officials. 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  MRMMATKM: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 
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Dated:  March  10.  1997. 
Jennifer  J.  lohnson. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  97-6329  Filed  3-10-97;  10:44  ami 

BILUNG  CODE  «210-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

Change  in  Sdicttation  Procedures 
Under  ttie  Small  Business 
Competitiveness  Demonstration 
Program 

AGENCY:  Office  of  Acquisition  Policy. 

GSA. 

ACnON:  Notice. 

summary:  Title  VU  of  the  Business 
Opportunity  Development  Reform  Act 
of  1988  (Public  Law  100-656) 
established  the  Small  Business 
Competitiveness  Demonstration 
Program  and  designated  nine  (9) 
agencies,  including  GSA.  to  conduct  the 
program  over  a  four  (4)  year  period  from 
January  1,  1989  to  December  31,  1992. 
The  Small  Business  Opportunity 
Enhancement  Act  of  1992  (Public  Law 
102-366)  extended  the  demonstration 
program  until  September  1996  and 
made  certain  changes  in  the  procediues 
for  operation  of  the  demonstration 
program.  The  program  has  been 
extended  for  an  additional  one-year 
period  by  the  Omnibus  Consolidated 
Appropriations  Act  (Public  Law  104- 
208).  The  law  designated  four  (4) 
industry  groups  for  testing  whether  the 
competitive  capabilities  of  the  specified 
industry  groups  will  enable  them  to 
successfully  compete  on  an  unrestricted 
basis.  The  four  (4)  industry  groups  are: 
construction  (except  dredging): 
architectural  and  engineering  (A&E) 
services  (including  surveying  and 
mapping);  refuse  systems  and  related 
services  (limited  to  trash/garlmge 
collection);  and  non-nuclear  ship  repair. 
Under  the  program,  when  a 
participating  agency  misses  its  small 
business  participation  goal,  restricted 
competition  is  reinstituted  only  for 
those  contracting  activities  that  failed  to 
attain  the  goal.  The  small  business  goal 
is  40  percent  of  the  total  contract  dollars 
awarded  for  construction,  trash/garbage 
collection  services,  and  non-nuclear 
ship  repair  and  35  p)ercent  of  the  total 
contract  dollars  awarded  for  architect- 
engineer  services.  This  notice 
announces  modifications  to  CSA's 
solicitation  practices  under  the 
demonstration  program  base<}  on  a 
review  of  the  agency's  performance 
during  the  period  firom  January  1 ,  1996 
to  December  31,  1996.  Modifications  to 
soUcitation  practices  are  outlined  in  the 


Supplementary  Information  section 
below  and  apply  to  solicitations  issued 
on  or  after  April  1, 1997. 
EFFECTIVE  DATE:  April  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Wisnowski,  Office  of  GSA  Acquisition 
Policy,  (202)  501-1224. 
SUPPLEMENTARY  INFORMATION: 
Procurements  of  construction  or  trash/ 
garliage  collection  with  an  estimated 
value  of  $25,000  or  less  and 
procurement  of  A-E  services  with  an 
estimated  value  of  $50,000  or  less  will 
be  reserved  for  emerging  small  business 
concerns  in  accordance  with  the 
procedures  outlined  in  the  interim 
policy  directive  issued  by  the  Office  of 
Federal  Procurement  Policy  (58  FR 
13513.  March  11. 1993). 

Procurements  of  construction  or 
trash/garbage  collection  with  an 
estimated  value  that  exceeds  $25,000 
and  procurement  of  A-E  serivces  with 
an  estimated  value  exceeding  $50,000 
by  GSA  contracting  activities  will  be 
made  in  accordance  with  the  following 
procedures: 

Construction  Services  in  Groups  15, 16, 
and  17 

Procurements  for  all  construction 
services  (except  solicitations  issued  by 
GSA  contracting  activities  in  Regions  2. 
3.  7,  8,  and  the  National  Capital  Region 
in  SIC  Group  15,  and  the  National 
Capital  Region  in  individual  SIC  code 
1794)  shall  be  conducted  on  an 
uiuestricted  basis. 

Procurements  for  construction 
services  in  SIC  Group  15  issued  by  GSA 
contracting  activities  in  Regions  2,  3,  7. 
and  8,  and  the  National  Capital  Region, 
and  in  individual  SIC  code  1794  in  the 
National  Capital  Region,  shall  be  set 
aside  for  small  business  when  there  is 
a  reasonable  expectation  of  obtaining 
competition  from  two  or  more  small 
businesses.  If  no  expectation  exists,  the 
procurements  will  be  conducted  on  an 
unrestricted  basis. 

Region  2  encompasses  the  states  of 
New  Jersey,  New  York,  and  the 
territories  of  Puerto  Rico  and  the  Virgin 
Islands. 

Region  3  encompasses  the  states  of 
Pennsylvania,  Delaware,  West  Virginia, 
Maryland  (except  Montgomery  and 
Prince  Georges  counties),  and  Virginia 
(except  the  city  of  Alexandria  and  the 
counties  of  Arlington,  Fairbx.  Loudoun, 
and  Prince  William). 

Region  7  encompasses  the  states  of 
Arkansas.  Louisiana,  Oklahoma,  New 
Mexico,  and  Texas. 

Region  8  encompasses  the  states  of 
Colorado,  Montana.  North  Dakota. 
South  Dakota,  Utah,  and  Wyoming. 

The  National  Capital  Region 
encompasses  the  District  of  Columbia. 


Montgomery  and  Prince  Georges 
counties  in  Maryland,  and  the  city  of 
Alexandria  and  the  counties  of 
Arlington.  Fairfax.  Loudoim,  and  Prince 
William  in  Virginia. 

Trash/Garbage  Collection  Services  in 
PSCS205 

Procurements  for  trash/garbage 
collection  services  in  PSC  S205  will  be 
conducted  on  an  unrestricted  basis. 

Architect-Engineer  Services  (All  PSC 
Codes  Under  the  Demonstration 
Program) 

Procurements  for  all  architect- 
engineer  services  (except  procurements 
issued  by  contracting  activities  in  GSA 
Regions  4,  9.  and  the  National  Capital 
Region)  shall  be  conducted  on  an 
unrestricted  basis. 

Procurements  for  architect-engineer 
services  issued  by  contracting  activities 
in  Regions  4.  9,  and  the  National  Capital 
Region  shall  be  set  aside  for  small 
business  when  there  is  a  reasonable 
expectation  of  obtaining  competition 
from  two  or  more  small  businesses.  If  no 
expectation  exists,  the  procurements 
may  be  conducted  on  an  unrestricted 
basis. 

Region  4  encompasses  the  states  of 
Alabama.  Florida,  Georgia.  Kentucky, 
North  Carolina.  South  Carolina. 
Mississippi,  and  Tennessee. 

Region  9  encompasses  the  states  of 
Arizona.  California.  Hawaii,  and 
Nevada. 

The  National  Capital  Region 
encompasses  the  District  of  Columbia. 
Montgomery  and  Prince  Georges 
counties  in  Maryland,  and  the  city  of 
Alexandria  and  the  counties  of 
Arlington.  Fairfax.  Loudoun,  and  Prince 
William  in  Virginia. 

Non-Nuclear  Ship  Repair 

GSA  does  not  procure  non-nuclear 
ship  repairs. 

Dated:  March  6. 1997. 
Ida  M.  Usted. 

Deputy  Associate  Administrator  for 
Acquisition  Policy. 

(FR  Doc.  97-6163  Filed  3-11-97;  8:45  ami 
BIUJNQ  CODE  6820-61-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

PNFO-97-06] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportiuiity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson.  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta. 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Proiects 

1.  NIOSH  Training  Grants.  42  CFR 
Part  86.  Application  And  Regulations — 
(0920-0261) — Extension— Public  Law 
91-596  authorizes  CDC/NIOSH  to 
support  "education  programs  that 
provide  an  adequate  supply  of  qualified 
personnel  *   *   *  by  grants  or  contracts 
"to  assure  a  safe  and  healthful  work 
environment.  NIOSH  awards  grants  for 
both  short-term  and  long-term  training 
to  academic  institutions  and  other 
organizations  interested  in  providing 
training  for  professionals.  Grants  are 
also  provided  to  Educational  Resource 


Centers  (ERCs)  which  provide 
multidisciplinary  graduate  training  for 
industrial  hygienists.  occupational 
physicians,  occupational  health  nurses, 
safety  professionals  and  other 
occupational  health-related  disciplines 
in  addition  to  continuing  education  for 
practicing  professionals  and  outreach  in 
the  Region.  42  CFR  Part  86,  "Grants  for 
Education  Programs  in  Occupational 
Safety  and  Health,  Subpart  B- 
Occupational  Safety  and  Health 
Training,  provides  guidelines  for 
implementing  Public  Law  91-596.  The 
training  grant  application  form  is  used 
by  the  National  Institute  of 
Occupational  Safety  and  Health  to 
collect  information  frt)m  potential 
applicants.  The  information  is  used  to 
determine  the  eligibility  of  applicants 
for  review,  to  calculate  the  amount  of 
each  award  and  to  judge  the  merit  of 
each  application.  CDC  Form  2.145A  is 
used  for  new  and  competing 
continuation  grants;  CXXZ  Form  2.145B 
is  used  for  non-competing  awards.  If 
this  information  is  not  collected,  grants 
cannot  be  reviewed  and  awarded.  The 
total  cost  to  respondents  for  the  three 
year  period  is  $352,500. 


Respondents 

Number  of  re- 
spondents 

Number  of  re- 
sponses/re- 
spondent 

Avg.  IxKden/ 

response  (in 

hrs.) 

Total  burden 
(in  hrs.) 

Universities  , 

57 

1 

82.46 

4,700 

Total  

- 

4700 

2.  Foreign  Quarantine  Regulations — 
(0920-0134)— Extension— Section  361 
of  the  Public  Health  Service  (PHS)  Act 
(42  use  264)  authorizes  the  Secretary  of 
Health  and  Human  Services  to  make 
and  enforce  regulations  necessary  to 
prevent  the  introduction,  transmission, 
or  spread  of  communicable  diseases 
from  foreign  countries  into  the  United 
States.  Legislation  and  the  existing 
regulations  governing  quarantine 
activities  (42  CFR  Part  71)  authorize 
quarantine  officers  and  other  personnel 
to  inspect  and  undertake  necessafy 
control  measures  with  respect  to 


conveyances,  persons,  and  shipments  of 
animals  and  etiologic  agents  in  order  to 
protect  the  public  health.  Currently, 
with  the  exception  of  rodent  inspections 
and  the  cruise  ship  sanitation  program 
inspections  are  performed  only  on  those 
vessels  and  aircraft  which  report  illness 
prior  to  arrival  or  when  illness  is 
discovered  upon  arrival.  Other 
inspection  agencies  assist  quarantine 
officers  in  public  health  screening  of 
persons,  pets,  and  other  importations  of 
public  health  importance  and  make 
referrals  to  PHS  when  indicated.  These 
practices  and  procedures  assure 


protection  against  the  introduction  and 
spread  of  communicable  diseases  into 
the  United  States  with  a  minimum  of 
recordkeeping  and  reporting  as  well  as 
a  minimum  of  interference  with  trade 
and  travel. 

Respondents  would  include  airplane 
pilots,  ships'  captains,  importers,  and 
travelers.  The  natiu«  of  the  quarantine 
would  dictate  which  forms  are 
completed  by  whom.  Thus,  the 
"respondents"  portion  of  the 
information  below  is  replaced  by  the 
requisite  form  title.  The  estimated  cost 
to  the  public  is  $22,200. 


Respondents 


Numt)er  of  re- 
spondents 


Numt)ero(  re- 
sponses/re- 
spondent 


Avg.  burderVre- 
sportse  (in  hrs.) 


Total  burden  fm 
hrs.) 


Radio  reporting  of  death/illness: 

— Aaircraft 

— Cruise  ships  _ 

— Other  ships  

Report  by  persons  held  in  isolation/surveiHarK» 

Report  of  death  or  illness  on  carrier  dunng  stay  in  port 
Requirements  for  admission  of  dogs  and  cats: 

(1)  

(2) — 

Application  for  permits  to  import  turtles  


105 

90 

22 

11 

5 

5 

2650 

10 


1 
23.3 
1 
1 
1 

1 
1 
1 


0.033 

0.0166 

0.0166 

0.50 

0.05 

0.05 
0.25 
0.50 


3.5 

35.0 

.04 

5.5 

0.3 

0.3 

662.5 

5.0 
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Respondents 

Numtwr  of  re- 
spondents 

Number  of  re- 
sponses/re- 
spondent 

Avg.  burden/re- 
sponse (in  hrs.) 

Total  burden  (in 
hrs.) 

Requirements  tor  registered  importers  of  nonhuman  primates: 

M  \                                                       

40 

50 

1 

1 

0.166 
0.5 

6.6 

\'l    

(2)  " 

25.0 

Tmtki 

777.38 

Dated:  March  5. 1997. 
Wilma  G.  fohiison. 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  97-6158  Filed  3-11-97;  8:45  am) 
BNJJNQ  CODE  4163-18-P 

I30Day-31] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Proiect 

1.  Emergency  Epidemic  Investigations 
(0920-0008) — Reinstatement — During 
most  emergency  situations,  CDC 


specialists  (epidemiologist, 
biostatisticians,  laboratory  specialists, 
etc.)  work  under  the  aegis  of  a  State  or 
local  health  department.  Usually  such 
investigations  are  completed  by  the 
State  or  local  government,  with 
technical  assistance  from  CDC. 
Occasionally,  an  investigation  must  be 
continued  or  is  multistate  or  global.  In 
these  cases,  the  CDC  collects  or 
sponsors  the  collection  of  information 
from  the  public. 

This  request,  therefore,  is  for  the  re- 
instatement of  OMB  approval  to  collect 
data  in  such  emergency  situations.  The 
total  burden  hours  are  3,000. 


Respondents 

Numt)er 
of  re- 
spond- 
ents 

Number 
of  re- 
sponses/ 
respond- 
ent 

Avg. 
burden/ 

re- 
sponse 
(in  hrs.) 

General  Pub- 
lic   

12,000 

1 

.25 

Dated:  March  5, 1997. 
Wifana  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc.  97-6159  Filed  3-11-97;  8:45  am] 

BAUNQ  COOe  4163-1S-P 


Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Detailed  Case  Data  Component 
(DCDC)  of  the  National  Child  Abuse  and 
Neglect  Data  System  (NCANDS). 

OMB  No.:  0980-0256. 

Description:  The  Detailed  Case  Data 
Component  of  the  National  Child  Abuse 
and  Neglect  Data  System  compiles 
automated  case-level  data  on  child 
maltreatment  investigated  by  State  child 
protective  services  agencies.  Data  are 
collected  on  reports  of  abuse  and 
neglect,  characteristics  of  victims,  risk 
factors  associated  with  victims  and  their 
families,  and  the  development  of 
policies  and  programs  relating  the  child 
abuse  and  neglect  at  the  National.  State 
and  local  levels. 

Respondents:  State,  Local  or  Tribal 
Govt. 

Annual  Burden  Estimates: 


Instrument 


Detailed  Case  Data  Component 


Number  of  re- 
sporxlents 


56 


Numt)er  of  re- 
sponses per 
respondent 


1 


Average  bur- 
den hours  per 
response 


110 


Total  burden 
hours 


6,160 


Estimated  Total  Annual  Burden 
Hours:  6,160. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attii:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 


within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  direcUy  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503.  Attn:  Ms. 
Wendy  Taylor. 

Dated:  March  6, 1997. 
BobSargis. 
IRM  Staff. 
IFR  Doc.  97-6095  Filed  3-11-97;  8:45  am) 

BILUNG  COOE  41»4-01-M 


Health  Care  Financing  Administration 
[HCFA  2540  and  HCFA-R-48] 

• 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summaries  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
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collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performcmce  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currentiy 
approved  collection;  Title  of 
Information  Collection:  Skilled  Nursing 
Facility  (SNF)  and  Skilled  Nursing 
Facility  Health  Care  Complex  Cost 
Report,  42  CFR  413.157(b)(5)(ii), 
413.13(h),  413.20(b),  413.24  and  413.56; 
Form  No.:  HCFA-2540;  Use:  The  Skilled 
Nursing  Facility  and  Skilled  Nursing 
Facility  Health  Care  Complex  Cost 
Report  is  the  cost  report  to  be  used  by 
freestanding  SNFs  to  submit  annual 
information  to  achieve  a  settlement  at 
costs  for  health  care  services  rendered  to 
Medicare  beneficiaries.  Frequency: 
Annually;  Affected  Public:  Business  or 
other  for  profit.  Not  for  profit 
institutions,  and  State,  local,  or  tribal 
government;  Number  of  Respondents: 
7,000;  Total  Annual  Responses:  7,000; 
Total  Annual  Hours  Requested: 
1.372,000. 

2.  Type  of  Information  (Collection 
Request:  Revision  of  a  currentiy 
approved  collection;  Title  of 
Information  Collection:  Hospital 
Conditions  of  Participation — 42  CFR 
482.12(c)(5)(l),  482.12(d).  482.12(eM2), 
482.12(f)(2),  482.22(c),  482.27(a)(2). 
482.27(a)(4)(ii),  482.30(c)(1). 
482.30(d)(3).  482.41(b),  482.43. 
482.53(d),  482.56(b),  482.57(b)(1), 
482.60(c),  482.61,  482.62(a)  and 
482.66(a)(7):  Form  No.:  HCFA-R-48: 
Use:  Hospitals  seeking  to  participate  in 
the  Medicare  and  Medicaid  programs 
must  meet  the  Conditions  of 
Participation  (COP)  for  Hospitals,  42 
CFR  Part  482.  The  information 
collection  requirements  contained  in 
this  package  are  needed  to  implement 
the  Medicare  and  Medicaid  COP  for 
hospitals.  Frequency:  Annually; 
Affected  Public:  Business  or  oUier  for 
profit.  Not  for  profit  institutions. 
Federal  Government,  and  State.  Local  or 
Tribal  Government;  Number  of 
Respondents:  1,500;  Total  Annual 
Responses:  1,500;  Total  Annual  Hours 
Requested:  53,522. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwoii: 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm.  or  tp 


obtain  the  supporting  statement  and  any 
related  forms,  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  direcUy  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  Louis  Blaiik, 
RoomC2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  March  4, 1997. 

Edwin  ;.  Glatzel, 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources. 

[FR  Doc.  97-6222  Filed  3-11-97;  8:45  am) 

BtLUNQ  COOE  4120-03-P 


Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
teleconference  meeting  of  the  SAMHSA 
Special  Emphasis  Panel  II  in  March. 

A  summary  of  the  meeting  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Dee  Herman,  Committee 
Management  Liaison,  SAMHSA  Office 
of  Extramural  Activities  Review.  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
4783. 

Substantive  program  information  may 
be  obtained  fitim  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  discussion  could 
reveal  personal  information  concerning 
individuals  associated  with  the 
applications.  Accordingly,  this  meeting 
is  concerned  with  matters  exempt  &t)m 
mandatory  disclosure  in  Tide  5  U.S.C. 
552b(c)(6)  and  5  U.S.C.  App.2.  §  10(d). 

Committee  Name:  SANfflSA  Special 
Emphasis  Panel  II  (SEP  II). 

Meeting  Dates:  March  19. 1997, 1:00 
p.m.  to  5:00  p.m. 

Place:  Parklawn  Building,  Room  12- 
94 — Telephone  Conference,  5600 
Fishers  Lane,  Rockville.  Maryland 
20852. 

Closed:  March  19. 1997, 1:00  p.m.  to 
5:00  p.m. 

Panel:  FEMA — Crisis  Counseling — 
Idaho  and  California. 

Contact:  Pamela  Roddy.  Ph.D., 
Review  Administrator.  Room  17-89, 


Parklawn  Building.  Telephone:  (301) 
443-1001  and  FAX:  (301)  443-3437. 
This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  March  5. 1997. 
Jen  Lipov. 

Committee  Management  Officer,  SAMHSA. 
[FR  Doc,  97-6172  Filed  3-11-97;  8:45  am) 
BOJJNG  COOE  41«2-30-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-026-2822-00-O580] 

Emergency  Closure  of  Put)Uc  l-ands; 
California 

AGENCY:  Bureau  of  Land  Management. 

United  States  Department  of  the 

Interior. 

ACTION:  Emergency  closure  of  certain 

public  lands  to  motorized  vehicle  use  in 

Lassen  County,  California. 

SUMMARY;  In  accordance  with  title  43,^ 
Code  of  Federal  Regulations,  Sec. 
8341.2,  notice  is  hereby  given  that  all 
the  below  listed  lands  and  roads 
therein,  administered  by  the  Bureau  of 
Land  Management,  have  been  closed  to 
all  motorized  vehicle  use  until  further 
notice;  except  for  emergency  vehicles, 
fire  suppression  and  rescue  vehicles, 
BLM  operation  and  maintenance 
vehicles,  law  enforcement  vehicles  and 
other  motorized  vehicles  specifically 
approved  by  an  authorized  officer  of  the 
Bureau  of  Land  Management  This 
closure  is  necessary  to  protect  fire 
damaged  lands  bom  off-highway 
vehicle  travel  during  restoration  efforts. 
This  closure  affects  all  of  the  public 
lands  and  roads  located  within  the 
following  lands  of  Lassen  County,    ~- 
California. 

T.28N.,  RISE..  M.D.M. 
T.28N..  R14E.,  M.D.M. 
T.29N.,R13E.,M.D.M. 
T.29N.,R14E.,M.D.M. 

A  total  of  approximately  3,160  acres. 
DATES:  This  emergency  closure  action 
goes  into  effect  April  15,  1997.  and  will 
remain  in  effect  until  the  Authorized 
Officer  determines  that  adverse  effiects 
have  been  eliminated  and  measures 
have  been  taken  to  prevent  recurrence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  D.  Hansen,  Area  Manager,  Bureau 
of  Land  Management,  Eagle  Lake 
Resource  Area,  2950  Riverside  Drive 
Susan ville,  CA  96130. 
SUPPI.EMBITARY  MFORMATKN^:  The 
authority  for  this  closure  and  rule 
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making  is  43  CFR  8341.2.  Any  person 
who  fails  to  comply  with  a  closiue  order 
or  rulemaking  is  subject  to  arrest  and 
fines  of  up  to  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 
Linda  D.  Hansen. 
Area  Manager 

(FR  Doc.  97-6219  Filed  5-11-97;  8:45  ami 
MUJNO  COOE  4310-40-P 


[CO-OSO-1 220-00] 

Front  Range  Resource  Advisory 
Council  (Colorado)  Meeting 

AGB4CY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  of 
1972  (FACA),  5  U.S.C.  Appendix,  notice 
is  hereby  given  that  the  next  meeting  of 
the  Front  Range  Resource  Advisory 
Council  (Colorado)  will  be  held  on 
March  20, 1997  in  Canon  City, 
Colorado. 

The  meeting  is  scheduled  to  begin  at 
9:15  a.m.  at  the  Bureau  of  Land 
Management's  (BLM),  Canon  City 
District  Office.  3170  East  Main  Street, 
Canon  City,  Colorado.  The  meeting  will 
be  a  continuation  of  the  previous 
meeting  and  focus  on  developing 
recreation  guidelines. 

All  Resource  Advisory  Council 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  at  9:30  a.m.  or 
written  statements  may  be  submitted  for 
the  Council's  consideration.  The  District 
Manager  may  limit  the  length  of  oral 
presentations  depending  on  the  number 
of  people  wishing  to  speak. 

DATES:  The  meeting  is  scheduled  for 
Thursday  March  20,  1997  from  9:15  a.m. 
to  4  p.m. 

ADDRESSES:  For  further  information, 
contact  Ken  Smith,  Bureau  of  Land 
Management  (BLM).  Canon  City  District 
Office,  3170  East  Main  Street,  Canon 
City  Colorado  81212;  Telephone  (719) 
269-8500;  TDD  (719)  269-8597. 

SUPPLEMENTARY  INFORMATION:  Summary 
minutes  for  the  Council  meeting  will  be 
maintained  in  the  Canon  City  District 
Office  and  will  be  available  for  public 
inspection  and  reproduction  during 
regidar  business  hours  within  thirty  (30) 
days  following  the  meeting. 
Dannie  R.  Sparks, 
District  h4anager. 

(FR  Doc.  97-€223  Filed  ^11-97;  8:45  ami 
MUJNO  COOE  4*IO->ia-8 


[CA-010-1920-00-4686;  CACA  36507] 

Opening  of  Lands;  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Opening  Order. 

SUMMARY:  To  provide  for  exchange  base 
in  the  Bureau  of  Land  Management's 
Bishop  Resource  Area,  Congress  enacted 
110  Stat.  4093,  which  revoked  a 
statutory  withdrawal,  and  provided  that 
the  lands  would  be  opened  as  specified 
by  opening  order  tn  the  Federal 
Register.  This  order  opens  the  land  only 
to  exchanges. 

EFFECTIVE  DATE:  March  12. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Alex,  BLM  California  State  Office 
(CA-931),  2135  Butano  Drive, 
Sacramento.  California,  95825-0451, 
(916) 979-2858. 

OPENING:  The  lands  described  below 
are  hereby  made  available  for  exchange 
under  Section  206  of  the  Fedei-al  Land 
Policy  and  Management  Act  of  1976,  43 
U.S.C.  1716.  The  lands  have  been  and 
continue  to  be  open  to  mineral  leasing. 

Mount  Diablo  Meridian 

T.  2  N..  R.  26  E.. 
Sec.  7.  N'/iSVz  of  Lot  1  of  SW'A,  N'/2SV2 
of  Lot  2  of  SWA.  NW'/.NEV4.  SE'/i. 
T.  4  S..  R.  33  E.. 
Sec.  31.  Lot  1  of  SWV4.  NWANEV*.  SE'/i; 
Sec.  32,  SEV4NWy«  NE'ASW'/.,  SW'ASE'A. 
T.  5  S.,  R.  33  E.. 
Sec.  4,  W>/j  of  Lot  1  of  NW'/i,  EVz  of  Lot 

2ofNWV4; 
Sec.  5,  E'/^  of  Lot  1  of  NEV«,  E'/i  of  Lot  2 

ofNE'A; 
Sec.  17,  SEV4NWV4,  NW'ASE'A; 
Sec.  22.  Lots  1  and  2; 
Sec.  27.  Lot  2.  W'/^NE'A.  SEV4NWV4. 

NEV4SWl'4.  NWV4SEV4; 
Sec.  34.  NEV4.  NWV4.  SEV4. 
T.  6  S.,  R.  31  E.. 

Sec.  19.  E>/iNEV4SEy«. 
r.  6  S.,  R.  33  E.. 
Sec.  10,  E'/jSE'A; 
Sec.  11,  Lots  1  and  2.  W'/^NE'A.  NW'A. 

W'/iSW'A,  NEV4SWV4; 
Sec.  14.  LoU  1  through  4.  W'/zNE'A, 
SEV4NWV4.  NEV4SWV4.  NWV4SEV4; 
T.  7  S..  R.  32  E., 
Sec.  23.  S'/jSW'A; 
Sec.  25.  Lot  2.  NEV4NWV4. 
T.  7  S..  R.  33  E.. 
Sec.  30.  S>/<2  of  Lot  2  of  NWV4.  Lots  1  and 

2ofSWV4; 
Sec.  31.  N'/z  of  Lot  2  of  NWV4.  SE'ANE'A, 
NEV4SEV«. 
T.  8  S..  R.  33  E.. 

Sec.  5.  NWV4SWV4. 
r.  JJ  S..R.35E., 
Sec.  30.  Lots  5.  8,  9. 12,  and  13; 
Sec.  31,  Lots  9, 12. 13. 16.  17.  and  20. 
T.  13  S.,  R.  35  E., 
Sec.  18,  SVi  of  Lot  2  of  NWV4.  Lote  1  and 

2  of  SWV4.  SW 'ANE'A.  NWV4SEV4; 
Sec.  29.  SEV4NEV4.  NEV4SEV4. 
T.  13  S..  R.  36  E.. 


Sec.  17.  SWV4r4WV4.  SWA; 

Sec.  18.  S'/i  of  Lot  1  of  NW'A.  Lot  1  of 

SWA.  NE'A.  SE'A; 
Sec.  19.  N'/i  of  Lot  1  of  NWA.  E'/jNE'A. 

NWANE'A; 
Sec.  20.  SWANE'A.  NWA.  J^JE'ASWA. 

SE'A; 
Sec.  28.  SWV4SWA; 
Sec.  29.  EV2NEV4; 
Sec.  33.  NWANWV4.  SEV4NWV4. 
T.  14S.,R.36E. 
Sec.  31.  Lots  1  and  2  of  SWA,  SWaSE'A. 

The  lands  described  above  aggregate 
1672.125  acres  in  Mono  County  and 
3606.44  acres  in  Inyo  County. 
David  Mcllnay. 
Chief.  Branch  of  Lands. 
|FR  Doc.  97-6157  Filed  3-11-97;  8:45  am] 

BILLING  COOe  4310-40-P 


[CA-942-5700-00] 

Filing  of  Plats  of  Survey;  California 
AGENCY:  Bureau  of  Land  Management, 


Interior. 
ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  filing  of  Flats  of  Survey  in 
California. 

EFFECTIVE  DATE:  Unless  otherwise  noted, 
filing  was  effective  at  10:00  a.m.,  on  the 
next  federal  work  day  following  the  plat 
acceptance  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  A.  Robinson,  Chief,  Branch  of 
Cadastral  Survey.  Bureau  of  Land 
Management  (BLM).  California  State 
Office,  2135  Butano  Drive,  Sacramento, 
CA  95825-0451, (916)  979-2890. 
SUPPLEMENTARY  INFORMATION:  The  plats 
of  Survey  of  lands  described  below  have 
been  officially  filed  at  the  California 
State  Office  of  the  Bureau  of  Land 
Management  in  Sacramento^  CA. 

Mount  Diablo  Meridian,  California 

r.  31  N..  R.  8  W.. 
Supplemental  plat  of  section  4.  accepted 
February  6, 1997.  to  meet  certain 
administrative  needs  of  the  BLM, 
Redding  Resource  Area. 

r.  31  N..  R.  8  W.. 
Supplemental  plat  of  the  E'/z  of  the  section 
8  and  the  W/2  of  the  section  9.  accepted 
February  6. 1997.  to  meet  certain 
administrative  needs  of  the  BLM. 
Redding  Resource  Area. 

T.5N..R.  13  E.. 
Supplemental  plat  of  the  S*>^  of  section  27, 
accepted  February  6. 1997,  to  meet 
certain  administrative  needs  of  the  BLM, 
Bakersfield  District,  Folsom  Resource 
Area. 

T.5N.,R.  13  E.. 
Supplemental  plat  of  the  W*/^  of  section 
34.  and  the  £</:  of  section  33.  accepted 
February  6. 1997,  to  meet  certain 
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administrative  needs  of  the  BLM, 
Bakersfield  District,  Folsom  Resource 
Area. 
T.4N..R.  14  E.. 
Supplemental  plat  of  the  Supplmental  plat 
of  the  W»/i  of  section  17  and  the  EV2  of 
section  18.  accepted  February  7. 1997.  to 
meet  certain  administrative  needs  of  the 
BLM.  Bakersfield  District,  Folsom 
Resource  Area. 
T.3S..R.  13  E., 
Supplemental  plat  of  section  1,  accepted 
February  7, 1997,  to  meet  certain 
administrative  needs  of  the  BLM, 
Bakersfield  District,  Folsom  Resource 
Area. 
T.  3  N..  R.  13  E.. 
Supplemental  plat  of  the  SE^A  of  section 
12,  accepeted  February  7. 1997,  to  meet 
certain  administrative  needs  of  the  BLM. 
Bakersfield  District.  Folsom  Resource 
Area. 
T.  3  N..  Rs.  13  &■  14  E., 
Supplemental  platof  the  EVz  of  section  13, 
and  the  W*/z  of^ection  18,  accepted 
February  7, 1997,  to  meet  certain 
administrative  needs  of  the  BLM, 
Bakersfield  EKstrict,  Folsom  Resource 
Area. 
T.  25  S..  R.  21  E., 
Supplemental  plat  of  section  6,  accepted 
February  25, 1997.  to  meet  certain 
administrative  needs  of  the  BLM, 
Bakersfield  District,  Caliente  Resource 
Area. 
T.  25  S.,  R.  21  E.. 
Supplemental  plat  of  section  8,  accepted 
February  25. 1997.  to  meet  certain 
administrative  needs  of  the  BLM. 
Bakersfield  District,  Caliente  Resource 
Area. 
T.  25  S..  R.  21  E.. 
Supplemental  plat  of  the  SWV4  of  section 
30.  accepted  February  25,  1997.  to  meet 
certain  administrative  needs  of  the  BLM, 
Bakersfield  Ehstrict,  Caliente  Resource 
Area. 
All  of  the  above  listed  surrey  plats  are  now 
the  basic  record  for  describing  the  lands  for 
all  authorized  purposes.  The  survey  plats 
have  been  placed  in  the  open  files  in  the 
BLM,  California  State  Office,  and  are 
available  to  the  public  as  a  matter  of 
information.  Copies  of  the  survey  plats  and 
related  field  notes  will  be  furnished  to  the 
public  upon  payment  of  the  appropriate  flee. 

Dated:  March  3, 1997. 
Clifford  A.  Robinson, 
Chief,  Branch  of  Cadastral  Survey. 
[FR  Doc.  97-6141  Filed  3-11-97;  8.45  am] 
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PD-857-1430-00] 

Idaho:  RHng  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.  March  3, 1997. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines  and  the  survey  of  lots  1  and  2  in 


section  8.  T.  2  N.,  R.  38  E.,  Boise 
Meridian,  Idaho,  Group  No.  973,  was 
accepted  March  3, 1997. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management.  All  inquiries 
concerning  the  survey  of  the  above 
described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
1387  S.  Viimell  Way,  Boise,  Idaho, 
83709-1657. 

Dated:  March  3, 1997. 
Dnane  E.  Oben, 

Chief  Cadastral  Surveyor  for  Idaho. 

IFR  Doc.  97-6140  Filed  3-11-97;  8:45  am] 
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National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Washington  State  in  the  Possession  of 
the  Burke  Museum,  University  of 
Washington,  Seattle,  WA 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
from  Washington  State  in  the  possession 
of  Burke  Museum,  University  of 
Washington,  SeatUe,  WA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Burke 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Puyallup  Tribe  of  Indians. 

In  1959,  himian  remains  representing 
four  individuals  were  removed  from  the 
property  of  Mr.  M.V.  Petersen  during  an 
excavation  of  Mr.  Petersen's  basement 
by  Mr.  James  C.  Gamer  and  Mr.  BuUer. 
No  known  individuals  were  identified. 
The  seventeen  associated  funerary 
objects  include  shell  fragments,  shells, 
one  mammal  bone,  two  fire-cracked 
rocks,  an  unmodified  cobble,  a  basal 
notched  point,  an  adze  blade,  and  two 
antler  adze  handles. 

Mr.  Petersen's  property  is  located  in 
the  historically  and  ethnographically 
documented  traditional  territory  of  the 
Puyallup  Tribe  of  Indians. 

In  1915,  himian  remains  representing 
one  individual  were  recovered  near 
Tacoma,  WA,  by  Mr.  Edward  F.  Drake. 
No  known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Tacoma  is  located  within  historically 
and  ethnographically  documented 


traditional  territory  of  the  Puyallup 
Tribe  of  Indians. 

In  1948,  human  remains  representing 
one  individual  were  recovered  from  the 
Minter  VI  Site,  Minter  Bay,  WA,  by  Mr. 
John  Winterhouse,  Jr.,  during  a  survey 
of  archeological  sites  in  Southern  Puget 
Sound,  WA.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Minter  Bay  is  located  within  the 
historically  and  ethnographically 
doctimented  traditional  territory  of  the 
Puyallup  Tribe  of  Indians. 

Based  on  the  above  mentioned 
information,  officials  of  the  Burke 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  six  individuals 
of  Native  American  ancestry.  Officials  of 
the  Burke  Museum  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(A),  the  seventeen  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
hiunan  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  Burke 
Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Puyallup  Tribe  of  Indians. 

This  notice  has  been  sent  to  officials 
of  the  Puyallup  Tribe  of  Indians. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cidturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  James  Nason,  Chair  of  the 
Repatriation  Committee,  Burke 
Museum,  Box  353010,  University  of 
Washington,  Seattie,  WA  98195; 
telephone:  <206)  543-9680,  before  Apiril 
11, 1997.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Puyallup  Tribe  of  Indians  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  March  7, 1997. 
FranciaP.  McManamon. 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program 
(FR  Doc.  97-6181  Filed  3-11-97;  8:45  am] 
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Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Nebraska  in  the  Possession  of  The 
Burke  Museum,  University  of 
Washington.  Seattie.  WA 

AGENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  The  Burke 
Museum,  University  of  Washington, 
Seattle,  WA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Burke 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Ponca  Tribe  of  Nebraska  and  the  Ponca 
Tribe  of  Oklahoma. 

In  1947,  human  remains  representing 
one  individual  were  donated  to  the 
Burke  Museum  by  Mrs.  Charles  C. 
Moore.  No  known  individuals  were 
identified.  No  associated  fimerary 
objects  are  present.  According  to  the 
accession  information,  these  human 
remains  were  collected  in  1887  by 
students  of  Miss  Sare  E.  Ot)er  in 
Palisade,  Hitchcock  County,  NE. 

In  1964,  human  remains  representing 
two  individuals  were  donated  to  the 
Burke  Museum  by  E>r.  G.E.  Deer.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 
Accession  information  indicates  these 
remains  were  removed  from  Gering, 
Scottsbluff  County.  NE  by  Mr.  Ted  B. 
Miller,  Jr. 

Consultation  evidence,  including  oral 
history  and  traditional  data  of  annual 
activities  and  uses  of  land  areas 
stuTounding  Gering  and  Pahsade, 
Nebraska  have  been  presented  by 
representatives  of  the  Ponca  Tribe  of 
Nebraska. 

Based  on  the  above  mentioned 
information,  officials  of  the  Burke 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  {d)(l),  the 
human  remains  listed  above  represent 
the  physical  remains  of  three 
individuals  of  Native  American 
ancestry.  Officials  of  the  Burke  Museum 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (2).  there  is  a  relationship 


of  shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Ponca  Tribe  of  Nebraska  and  the  Ponca 
Tribe  of  Oklahoma. 
.  This  notice  has  been  sent  to  officials 
of  the  Cheyenne- Arapaho  Tribe  of 
Oklahoma,  Cheyenne  River  Sioux  Tribe, 
Fort  Peck  Assiniboine  and  Sioux  Tribes. 
Northern  Cheyenne  Tribe.  Oglala  Sioux 
Tribe.  Pawnee  Tribe  of  Oklahoma. 
Ponca  Tribe  of  Nebraska.  Ponca  Tribe  of 
Oklahoma.  Three  Affihated  Tribes,  and 
Standing  Rock  Sioux  Tribe. 
Representatives  of  any  other  Indian  tribe 
that  beheves  itself  to  be  culturally 
afBliated  vvith  these  human  remains 
should  contact  Dr.  James  Nason.  Chair 
of  the  Repatriation  Committee.  Burke 
Museimi,  Box  353010.  University  of 
Washington.  Seattle.  WA  98195; 
telephone:  (206)  543-9680.  before  April 
11.  1997.  Repatriation  of  the  human 
remains  to  the  Ponca  Tribe  of  Nebraska 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
widiin  this  notice. 
Dated:  March  7.  1997. 
Francis  P.  McManamon, 
Departmental  Consulting  Arvheologist, 
Manager,  Archeology  and  Ethnography 
Program. 
IFR  Doc.  97-6182  Filed  3-11-97;  8:45  am| 
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Notice  of  Intent  to  Repatriate  Cultural 
Items  from  Arizona  in  the  Possession 
of  the  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge.  MA 

agency:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  imder  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  25  U.S.C.  3005(a)(2). 
of  the  intent  to  repatriate  a  cultural  item 
in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology. 
Harvard  University.  Cambridge.  MA, 
which  meets  the  definition  of  "cultural 
patrimony"  under  Section  2  of  the  Act. 

The  cultural  items  are  20  yellow 
wooden  sunflowers,  five  white  wooden 


simflowers,  two  leather  sunflowers.  26 
wooden  cones,  and  one  wooden  bird. 

In  1915.  Mr.  Kidder  and  Mr.  Guernsey 
excavated  these  cultural  items  from 
Sunflower  Cave.  Marsh  Pass.  AZ  during 
an  expedition  sponsored  by  the  Peabody 
Museum  of  Archaeology  and  Ethnology. 
These  items  were  accessioned  into  the 
Museum's  collections  the  same  year. 

Excavation  records  and 
anthropological  sources  indicate  these 
items  were  Ukely  deposited  in 
Sunflower  Cave  during  the  Pueblo  I 
period  (750-975  AD).  Consultation 
evidence  presented  by  representatives  of 
the  Hopi  Tribe  on  behalf  of  the  Flute 
Clan  practices  and  have  ongoing 
historical,  traditional,  and  cultural 
importance  central  to  the  Flute  Clan  and 
could  not  have  been  alienated  by  any 
individual.  % 

Officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(3)(D).  these  54  cultural  items  have 
ongoing  historical,  traditional,  and 
cultural  importance  central  to  the 
culture  itself,  and  could  not  have  been 
alienated,  appropriated,  or  conveyed  by 
any  individual.  Officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  also  determined  that,  pursuant  to 
25  U.S.C.  3001(2).  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  items 
and  the  Flute  Clan  of  Walpi.  First  Mesa, 
of  the  Hopi  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
objects  should  contact  Mrs.  Barbara 
Isaac.  Assistant  Director.  Peabody 
Museum  of  Archaeology  and  Ethnology. 
11  Divinity  Ave..  Cambridge.  MA  02138, 
telephone  (617)  495-2254  before  April 
11. 1997.  Repatriation  of  these  objects  to 
the  Hopi  Tribe  on  behalf  of  the  Flute 
Clan  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated;  March  7,  1997. 
Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

(FR  Doc.  97-6183  Filed  3-U-97,  8:45  ami 
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Notice  of  Intent  to  Repatriate  Cultural 
Items  From  Arizona  in  the  Possession 
of  the  San  Diego  Museum  of  Man,  San 
Diego,  CA 

agency:  National  Park  Service,  Interior. 
ACTXm:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005(a)(2). 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  San  Diego 
Museum  of  Man  which  meet  the 
definition  of  "sacred  objects"  under 
Section  2  of  the  Act. 

The  nine  Hopi  Katsina  masks  consist 
of  Hoote,  Half  Mask,  Kohonina, 
Monakvi,  Kowako,  Chakwaina.  Sipikni, 
Soyoko,  and  Mong  Koyemsi. 

in  1955.  the  Katsina  Half  Mask  was 
acquired  by  the  San  Diego  Museum  of 
Man  as  part  of  an  exchange  with  Mr. 
Ralph  Altman  of  Los  Angeles.  CA. 
Accession  information  indicates  this 
Katsina  mask's  provenience  is  Hopi, 
Northern  Arizona. 

In  1957,  the  Katsina  Hoote  was 
purchased  by  the  San  Diego  Museum  of 
Man  fitjm  "Trader  Bill"  Bemer  of 
Phoenix.  AZ.  Accession  information 
indicates  this  mask  was  collected 
around  1957  in  New  Oraibi.  AZ. 

In  1962,  the  Katsina  masks  Kohonina 
and  Monakvi  were  purchased  by  the 
San  Diego  Museum  of  Man  from  Mr. 
Tom  Bahti.  a  dealer  in  Southwestern 
arts.  The  accession  information  lists 
these  masks  as  Hopi. 

In  1977.  the  Katsina  masks  Kowako. 
Chakwaina.  and  Sipikni  were  purchased 
by  the  San  Diego  Museum  of  Man  from 
Hubert  Guy.  These  Katsina  masks  had 
previously  passed  through  several 
dealers.  The  accession  information 
indicates  the  original  purchaser.  Mr. 
Ron  Munn  of  La  Mesa.  CA.  purchased 
these  Katsina  masks  from  "a  Hopi  man." 
The  Katsina  Mask  Soyoko  was  also 
purchased  by  the  San  Diego  Museum  of 
Man  from  Hubert  Guy.  who  bought  this 
mask  from  Mr.  Lewis  of  Snowflake.  AZ. 
The  accession  information  indicates 
these  four  Katsina  masks  are  frt>m  the 
Hopi  Reservation. 

In  1977,  the  Katsina  mask  Mong 
Koyemsi  was  purchased  by  the  San 
Diego  Museum  of  Man  from  Ron  Munn. 
The  accession  information  lists  the 
provenience  as  the  Hopi  Reservation. 

Accession  information  and 
anthropological  evidence  indicate  these 
Katsina  masks  are  consistent  with  Hopi 
practice.  Consultation  with 
representatives  of  the  Hopi  tribe 
indicates  that  these  Katsina  masks  are 
needed  by  traditional  religious  leaders 
for  the  practice  of  Hopi  religion  by 
present  day  adherents. 


Based  on  the  above-mentioned 
information,  officials  of  the  San  Diego 
Museum  of  Man  have  determined  that, 
pursuant  to  25  U.S.C.  3001(3)(C),  these 
nine  cultural  items  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present-day 
adherents.  Officials  of  the  San  Diego 
Museum  of  Man  have  also  determined 
that,  pursuant  to  25  U.S.C.  3001  (2). 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  items  and  the  Hopi  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe  and  the  Navajo 
Nation.  {The  Navajo  Nation  is  being 
notified  because  of  the  inaccurate 
inclusion  of  one  of  these  Katsina  friends 
on  their  NAGPRA  summary.} 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  objects  should 
contact  Ken  Hedges,  Chief  Curator,  San 
Diego  Museum  of  Man.  1350  El  Prado, 
San  Diego.  CA  92101,  telephone  (619) 
239-2001  before  April  11. 1997. 
Repatriation  of  these  objects  to  the  Hopi 
Tribe  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  March  5. 1997. 
Veletta  Canonts, 

Acting  Departmental  Consulting 
Archaeologist,  Deputy  Manager,  Archeology 
and  Ethnography  Program. 
[FR  Doc.  97-6184  Filed  3-11-97;  8:45  am] 
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Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Lyon  County,  NV,  in  the  Possession  of 
the  Physical  Anthropology  Lat)oratory 
of  the  University  of  Nevada-I.as  Vegas, 
Las  Vegas,  NV 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
Physical  Anthropology  Laboratory  of  the 
University  of  Nevada-Las  Vegas,  Las 
Vegas.  NV. 

A  detailed  assessment  of  the  human 
remains  was  made  by  UNLV  Physical 
Anthropology  Laboratory's  professional 
staff  in  consultation  with 
representatives  of  the  Yerington  Paiute 
Tribe. 

In  1981,  human  remains  representing 
one  individual  were  recovered  bom 
Smith  Valley.  Lyon  County.  NV,  and 
turned  over  to  Washoe  County  Coroner 


Vernon  O.  McCarty.  This  individual  was 
subsequentiy  donated  to  the  UNLV 
Physical  Anthropology  Laboratory.  No 
known  individual  was  identified.  No 
associate  funerary  objects  are  present 

Morphological  evidence  iadicates  this 
individual  is  Native  American  based  on 
extreme  wear  of  dental  enamel. 
Consultation  evidence  presented  by 
representatives  of  the  Yerington  Paiute 
Tribe  indicates  there  are  two  historic 
cemeteries  dating  bom  the  early  19008 
in  Smith  Valley.  Oral  history  evidence 
presented  by  representatives  of  the 
Yerington  Paiute  Tribe  further  state  that 
the  Smith  Valley  area  was  occupied  by 
the  Paiute  in  precontact  times.  Historic 
and  ethnographic  evidence  indicates  the 
Yerington  Paiute  Tribe  has  occupied  the 
Smith  Valley  area  in  historic  times,  and 
no  non-Paiute  precontact  cultures  have 
been  identified  within  the  Smith  Valley 
area. 

Based  on  the  above  mentioned 
information,  officials  of  the  University 
of  Nevada-Las  Vegas  Physical 
Anthropology  Laboratory  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  University  of 
Nevada-Las  Vegas  Physical 
Anthropology  Laboratory  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2).  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Yerington  Paiute  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Yerington  Paiute  Tribe. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culttirally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Vicki  Cassman.  Department  of 
Anthropology  and  Ethnic  Studies. 
University  of  Nevada-Las  Vegas.  4505 
Maryland  Parkway.  Box  455012.  Las 
Ve^M.  NV  89154-5012;  telephone:  (702) 
895-3510.  fax  (702)  895-4357,  before 
April  11,  1997.  Repatriation  of  the 
huaaaa  iiiwaiiiii  to  the  Yeringtoc  Paiute 
Tribe  may  begin  after  that  date  if  no 
•dditkiBal  claimants  come  forward. 
Dated:  Mvcb  5, 19B7. 
VeirttoCMili, 
Acting  Departwtental  Consulting 
Archeologitt, 

Deputy  Marwger,  Archeology  and 
Ethnography  Program. 
IFR  Doc.  97-6180  FUed  3-11-97;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvwtigMlon  Na  332-360] 

International  Harmonization  of 
Customs  Rul«s  of  Origin 

AOBCY:  United  States  International 
Trade  Commission. 

ACTION:  Request  for  public  comments  on 
draft  projKJsals  for  chapters  82-84  and 
86-89. 

BTECnVE  DATE:  March  5, 1997. 
FOA  FURTHER  INFORMATION  CONTACT: 
Eugene  A.  Rosengarden,  Director,  Office 
of  Tariff  Affairs  and  Trade  Agreements 
(O/TA&TA)  (202-205-2595),  Lawrence 
DiRicco— chapters  82-83,  86-89  (202- 
205-2606).  or  Craig  Houser — chapter  84 
(202-205-2597). 

Parties  having  an  interest  in  particular 
products  or  HTS  chapters  and  desiring 
to  be  included  on  a  mailing  list  to 
receive  available  documents  pertaining 
thereto  should  advise  Diane  Whitfield 
by  telephone  (202-205-2610)  or  by  mail 
at  the  Commission.  500  E  St.  SW,  Room 
404.  Washington,  DC.  20436.  Hearing 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  The  media  should  contact 
Margaret  O'Laughlin  in  the  Office  of 
External  Relations  (202-205-1819). 

Background: 

Following  receipt  of  a  letter  from  the 
United  States  Trade  Representative 
(USTR)  on  January  25.  1995.  the 
Commission  instituted  Investigation  No. 
332-360,  International  Harmonization 
of  Customs  Rules  of  Origin,  under 
section  332(g)  of  the  Tariff  Act  of  1930 
(60  FR  19605,  April  19, 1995). 

The  investigation  is  intended  to 
provide  the  basis  for  Commission 
participation  in  work  pertaining  to  the 
Uruguay  Round  Agreement  on  Rules  of 
Origin  (ARO).  under  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
1994  and  adopted  along  with  the 
Agreement  Establishing  the  World 
Trade  Organization  (WTO). 

The  ARO  is  designed  to  harmonize 
and  clarify  nonpreferential  rules  of 
origin  for  goods  in  trade  on  the  basis  of 
the  substantial  transformation  test; 
achieve  discipline  in  the  rules' 
administration:  and  provide  a 
framework  for  notification,  review, 
consultation,  and  dispute  settlement. 
These  harmonized  rules  are  intended  to 
make  country -of-origin  determinations 
imi>artial.  predictable,  transparent, 
consistent,  and  neutral,  and  to  avoid 
restrictive  or  distortive  effects  on 
international  trade.  The  ARO  provides 


that  technical  work  to  those  ends  will  be 
undertaken  by  the  Customs  Cooperation 
Council  (CCC)  (now  informally  known 
as  the  World  Customs  Organization  or 
WCO),  which  must  report  on  specified 
matters  relating  to  such  rules  for  further 
action  by  parties  to  the  ARO. 
Eventually,  the  WTO  Ministerial 
Conference  is  to  "establish  the  results  of 
the  harmonization  work  program  in  an 
annex  as  an  integral  part"  of  the  ARO. 

In  order  to  carry  out  this  work,  the 
ARO  called  for  the  establishment  of  a 
Committee  on  Rules  of  Origin  of  the 
WTO.  and  a  Technical  Committee  on 
Rules  of  Origin  (TCRO)  of  die  WCO. 
These  Committees  bear  the  primary 
responsibility  for  developing  rules  that 
achieve  the  objectives  of  the  ARO. 
A  major  component  of  the  work 
program  is  the  harmonization  of  origin 
rules  for  the  purpose  of  providing  more 
certainty  in  the  conduct  of  world  trade. 
To  this  end.  the  agreement  contemplates 
a  3-year  WCO  program,  which  was 
formally  initiated  in  July.  1995.  Under 
the  ARO,  the  TCRO  is  to  undertake  (1) 
to  develop  harmonized  definitions  of 
goods  considered  wholly  obtained  in 
one  country,  and  of  minimal  processes 
or  operations  deemed  not  to  confer 
origin,  (2)  to  consider  the  use  of  change 
in  Harmonized  System  classification  as 
a  means  of  reflecting  substantial 
transformation,  and  (3)  for  those 
products  or  sectors  where  a  change  of 
tariff  classification  does  not  allow  for 
the  reflection  of  substantial 
transformation,  to  develop 
supplementary  or  exclusive  origin 
criteria  based  on  value,  manufacturing 
or  processing  operations  or  other 
standards. 

The  draft  U.S.  proposed  rules  for  the 
goods  of: 

Chapter  82 — Tools,  implements.  cuUery. 
spoons  and  forks,  of  base  metal; 
parts  thereof  of  base  metal 
Chapter  83 — Miscellaneous  articles  of 

base  metal 
Chapter  84 — Nuclear  reactors,  boilers, 
machinery  and  mechanical 
appliances;  parts  thereof 
Chapter  86 — Railway  or  tramway 

locomotives,  rolling-stock  and  parts 
thereof;  railway  or  tramway  track 
fixtures  and  fittings  and  parts 
thereof;  mechanical  (including 
electro-mechanical)  traffic 
signalling  equipment  of  all  kinds 
Chapter  87 — Vehicles  other  than  railway 
or  tramway  rolling-stock,  and  parts 
and  accessories  thereof 
Chapter  88 — Aircraft,  s(>acecraft,  and 

parts  thereof 
Chapter  89 — Ships,  boats  and  floating 

structiues 
the  Harmonized  System  that  are  being 
made  available  for  public  comment 


cover  goods  that  are  not  considered  to 
be  wholly  made  in  a  single  country.  The 
rules  rely  largely  on  the  change  of 
beading  as  a  basis  for  ascribing  origin. 

Copies  of  the  proposed  revised  rules 
will  be  available  from  the  Office  of  the 
Secretary  at  the  Commission,  from  the 
Commission's  Internet  home  page 
(http://www.usitc.gov),  or  by  submitting 
a  request  on  the  Office  of  Tariff  Affairs 
and  Trade  Agreements  voice  messaging 
system  (202-205-2592). 

These  proposals  are  intended  to  serve 
as  the  basis  for  the  U.S.  proposal  to  the 
TCRO  of  WCO.  The  proposals  may 
undergo  change  as  proposals  from  other 
government  administrations  and  the 
private  sector  are  received  and 
considered.  Under  the  circumstances, 
the  proposals  should  not  be  cited  as 
authority  for  the  application  of  current 
domestic  law. 

If  eventually  adopted  by  the  TCRO  for 
submission  to  the  Committee  on  Rules 
of  Origin  of  the  World  Trade 
Organization,  these  proposals  would 
comprise  an  important  element  of  the 
ARO  work  program  to  develop 
harmonized,  non-preferential  coimtry  of 
origin  rules,  as  discussed  in  the 
Commission's  earlier  notice.  Thus,  in 
view  of  the  importance  of  these  rules, 
the  Commission  seeks  to  ascertain  the 
views  of  interested  parties  concerning 
the  extent  to  which  the  proposed  rules 
reflect  the  standard  of  substantial 
transformation  provided  in  the 
Agreement. 

Forthcoming  Commission  notices  will 
advise  the  public  on  the  progress  of  the 
TCRO's  work  and  will  contain  any 
harmonized  definitions  or  rules  that 
have  been  provisionally  or  finally 
adopted. 

Written  Submissions 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
this  phase  of  the  Commission's 
investigation.  Written  statements  should 
be  submitted  as  quickly  as  possible,  and 
follow-up  statements  are  permitted;  but 
all  statements  must  be  received  at  the 
Commission  by  close  of  business  on 
April  15,  1997,  in  order  to  be 
considered.  Again,  the  Commission 
notes  that  it  is  particularly  interested  in 
receiving  input  from  the  private  sector 
on  the  effects  of  the  various  proposed 
rules  and  definitions  on  U.S.  exports  as 
well  as  imports. 

Commercial  or  financial  information 
which  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  marked  "Confidential 
Business  Information"  at  the  top.  All 
submissions  requesting  confidential 
treatment  must  conform  with  the 


requirements  of  section  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  vmtten 
submissions,  except  for  confidential 
business  information,  will  be  available 
for  inspection  by  interested  persons.  All 
submissions  should  be  addressed  to  the 
Office  of  the  Secretary,  United  States 
International  Trade  Commission,  500  E 
Sti«et  SW..  Washington  DC  20436. 

By  order  of  the  Commissioii. 

Issued:  March  6. 1997. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  97-6191  Filed  3-11-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Federal  Prison  Industries 

Product  Development  and  Production: 
Public  Involvement  Procedures 

AGENCY:  Federal  Prison  Industries.  Inc., 
Bureau  of  Prisons.  Department  of 
Justice. 
ACTION:  Notice. 

SUMMARY:  In  this  document.  Federal 
Prison  Industries,  Inc.  (FPI)  announces 
new  interim  definitions  of  three  key 
terms:  New  product,  specific  product, 
and  significant  expansion  of  an  existing 
product. 

ADDRESSES:  Federal  Prison  Industries, 
Inc..  320  First  Street.  NW..  Washington, 
DC.  20534. 

EFFECTIVE  DATE:  March  12.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Todd  Baldau  (202) 305-3582. 
SUPPI.EMENTARY  INFORMATION:  Last  year, 
FPI  published  notices  in  the  Federal 
Register  and  Comme/be  Business  Daily 
proposing  revisions  to  the  definitions  of 
"specific  product,"  "new  product"  and 
"significant  expansion  of  production" 
for  use  with  the  FPI  expansion 
guidelines.  The  Federal  Register  notice 
was  printed  on  August  7, 1996  (61  FR 
41248).  The  Commerce  Business  Daily 
notice  was  printed  on  September  20. 
1996.  Each  notice  asked  interested 
parties  to  review  the  revised  definitions 
and  submit  comments  on  the  proposed 
revisions  to  FPI.  FPI  received 
submissions  from  the  following 
individuals  and  organizations: 
U.S.  Representative  Mac  Collins 

(Georgia,  3rd  District); 
The  American  Defense  Preparedness 

Association; 
The  Business  and  Institutional    • 

Furniture  Manufacturers 

Association; 
Trussbilt,  Inc.; 


The  Coalition  for  Government 

Procurement; 
The  American  Apparel  Manufacturers 

Association; 
Tennessee  Apparel  Corporation; 
Furniture  By  "Thurston;  and 
The  Quarters  Furniture  Manufacturers 

Association. 
FPI  wishes  to  thank  each  of  the 
respondents  for  taking  the  time  to 
submit  their  comments.  Many  of  the 
submissions  included  suggestions 
which  FPI  has  incorporated  into  the 
revised  definitions.  Also  among  the 
submissions  were  several  comments 
helpful  to  FPI  in  understanding 
potential  implications  of  the  proposed 
revised  definitions.  Some  of  these 
comments  led  FPI  to  adjust  its  original 
proposal. 

For  the  purposes  of  this  notice,  FPI 
has  separated  all  the  comments  we 
received  into  one  of  four  groups:  (1) 
Ideas,  recommendations  or  suggestions 
FPI  has  adopted  in  the  revised 
definitions;  (2)  Ideas,  recommendations 
or  suggestions  with  which  FPI 
respectfully  disagrees  and  has  not 
adopted  in  the  revised  definitions;  (3) 
Comments  that  are  more  relevant  to 
other  aspects  of  FPI's  operations,  such 
as  issues  concerning  mandatory  source; 
and  (4)  Comments  which  are  vague, 
broad  or  general  in  nature.  Such 
comments  do  not  make  a  specific  point, 
making  it  difficult  for  FPI  to  address. 
Below  is  a  summary  of  all  comments 
received  by  FPI.  In  many  instances, 
similar  conunents  from  multiple  parties 
have  been  combined.  Also  included  are 
some  of  FPI's  responses,  where 
appropriate. 

(I)  Ideas,  Recommendations  or 
Suggestions  FPI  Has  Adopted 

The  following  are  ideas, 
recommendations  or  suggestions 
provided  by  commenters  which  FPI 
found  useful  or  constructive,  and 
incorporated,  in  whole  or  in  part,  into 
the  revised  expansion  definitions. 

A  commenter  noted  FPI's  initial 
announcement  stated  "FPI  annoimces 
revised  definitions  of  two  key  terms: 
New  product  and  specific  product." 
However,  "significant  expansion  of 
production"  is  also  revised.  FPI 
acknowledges  the  oversight,  and  has 
reflected  this  correction  in  the  new 
announcement.  This  notice  refers  to  all 
three  revised  definitions. 

Commenters  suggested  FPI  defer 
issuing  the  new  definitions,  raising  the 
possibility  Congress  may  require  FPI  to 
modify  the  terms  again,  resulting  in 
another  revision  in  a  short  period  of 
time.  The  commenter  stated  a  delay  in 
issuing  the  definitions  would  permit 
interested  parties  to  take  up  Rep. 


McCollum's  offer  to  discuss  FPI's 
operations  and  regulations  next  year. 
FPI  appreciates  the  willingness  to 
accept  Rep.  McCollum's  invitation. 
Nonetheless,  the  current  definitions 
present  a  myriad  of  problems  that  need 
to  be  addressed.  With  the  commenter's' 
suggestion  in  mind,  FPI  is  publishing 
the  new  definitions  as  an  "interim 
rule."  This  will  allow  time  for 
experience  and  encourage  comments 
during  its  implementation. 

A  commenter  suggested  amending  the 
provision  dealing  with  cases  of  extreme 
public  exigency,  where  FPI  would  be 
empowered  with  the  authority  to 
increase  production  without  penalty 
when  asked  to  do  so.  The  commenter 
advised  that  FPI  explicitiy  state  that  its 
production  levels  are  temporary,  and 
will  not  be  used  as  the  baseline  for 
future  calculations  of  what  is  deemed  a 
significant  expansion  of  production.  FPI 
has  incorporated  such  language  into  the 
revised  definitions. 

Several  commenters  objected  to  the 
provision  allowing  FPI  to  supply  new 
items  of  limited  duration  or  volume. 
The  commenters  felt  this  provision  did 
not  allow  for  sufficient  private  industry 
input,  would  be  detrimental  to  small 
businesses  who  sell  to  the  Federal 
government  and  did  not  provide 
adequate  safeguards  to  prevent  FPI  from 
misuse  of  the  provision.  FPI  recognizes 
the  concerns  raised  by  the  commenters 
and  has  withdrawn  the  provision  from 
the  revised  definition. 

Commenters  suggested  the  definitions 
should  not  eliminate  an  item's 
predominant  material  of  manufacture  as 
a  determinant  of  whether  an  item  is  a 
separate  specific  product.  FPI  agrees, 
and  notes  the  new  definitions  do  not 
make  such  an  elimination.  Rather,  the 
predominant  material  "will  not 
ordinarily"  be  a  factor  in  determining 
whether  an  item  is  a  separate  specific 
product  FPI  did  noVmean  to  imply  the 
predominant  material  of  manufacture  is 
not  an  important  consideration,  only 
that  in  most  cases,  it  would  not  result 
in  an  item  being  deemed  a  separate 
specific  product.  An  item's  predominant 
material  will  always  be  considered,  and 
unless  deemed  to  be  significant,  will  not 
typically  result  in  a  distinction  for  a 
separate  specific  product 

A  commenter  suggested  that  FPI  state 
its  sales  goals  in  units,  not  dollars.  FPI 
appreciates  the  suggestion  and  will 
attempt  to  include  production 
information  on  units  where  feasible,  as 
well  as  dollars,  for  impact  studies.  The 
nature  of  some  of  FPI's  work  makes 
stating  production  goals  in  units 
difficidt.  It  should  be  noted  that  in  past 
impact  studies,  FPI  has  attempted  to 
differentiate  between  inflation  and  real 
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growth  in  projecting  the  corporation's 
future  sales  and  market  share. 

Several  conunenters  suggested  FPI 
revise  the  provision  relating  to 
announcements  in  the  Commerce 
Business  Daily  (CBD).  One  commenter 
argued  it  was  an  undue  burden  on  small 
business  owners  to  have  to  check  the 
CBD  every  day.  Another  suggested  the 
time  period  in  which  interested  parties 
may  submit  comments  should  be 
lengthened  beyond  10  days.  FPI 
acknowledges  there  may  be  difficulties 
associated  with  checking  the  CBD, 
especially  for  a  small  business.  We 
appreciate  the  comments,  and  have 
amended  the  revised  definitions  so  that 
they  now  allow  21  days  for  interested 
parties  to  comment. 

Regarding  submissions  from 
interested  parties  in  response  to  the  CBD 
announcements  referenced  in  the  prior 
paragraph,  a  commenter  disagreed  with 
the  restriction  on  submissions  stating 
that  comments  related  to  market  share 
and/or  the  impact  resulting  from  such  a 
production  decision  would  not 
ordinarily  be  considered  relevant  to 
whether  an  item  should  be  considered 
a  new  product.  FPI  recognizes  the 
importance  that  data  relating  to  a 
reasonable  share  of  the  market  has  to  the 
expansion  process.  FPI  appreciates  the 
comment  and  agrees  to  modify  the 
provision  so  that  all  information  will  be 
considered.  The  contested  reference  in 
the  provision  has  been  deleted. 

A  commenter  expressed  approval  of 
the  provision  to  have  FPI  make  CBD 
announcements  for  items  FPI  does  not 
consider  to  be  a  new  product,  but  which 
an  affected  party  may  reasonably 
construe  to  be  a  new  product.  The 
commenter  noted  the  purpose  of  the 
revision  is  to  give  private  industry  an 
added  level  of  input  into  such  decisions 
made  by  FPI.  The  commenter  regarded 
this  as  "a  very  constructive  approach 
and  again  will  build  a  great  deal  of  trust 
and  goodwill  between  FPI  and  the 
private  sector."  FPI  appreciates  the 
acceptance  of  this  provision. 

A  commenter  noted  the  revised 
definitions  will  not  require  FPI  to 
initiate  the  guidelines  process  when 
FPI's  market  share  increases  as  a  result 
of  factors  other  than  an  increase  in  FPI's 
production.  The  commenter  recognized 
that  "asking  FPI  to  continually  track  its 
market  share  for  every  product  is  a 
burdensome  job."  The  commenter 
suggested  that  industry  be  encouraged 
to  track  market  size  and  be  allowed  to 
petition  FPI's  Board  of  Directors  for 
production  relief  in  the  event  that  a 
significant  reduction  in  the  size  of  the 
market  can  be  demonstrated.  FPI 
appreciates  the  comment  and  concludes 
that  the  new  definitions  do  allow  for 


such  action  on  the  part  of  members  of 
the  private  sector. 

Commenter  questioned  whether  the 
new  significant  expansion  definition 
would  allow  FPI  to  increase  production 
until  it  captures  25%  of  the  market 
before  it  triggers  the  expansion  process 
as  long  as  FPI  makes  only  incremental 
increases.  FPI  acknowledges  that  while 
the  circumstances  described  are 
theoretically  possible,  we  do  not  believe 
it  is  very  likely.  First,  such  a  scenario 
would  only  occur  over  a  several  year 
period,  since  any  sales  increase  over 
10%  would  lead  to  an  FPI  examination 
of  market  share,  and  trigger  the 
guidelines  process  if  FPI  exceeded  the 
15%  and  20%  market  share  thresholds. 
As  a  result  of  the  elapsed  time,  any 
impact  would  be  minimized.  As  a 
potential  safeguard  against  such  a 
scenario,  FPI  has  encouraged  potentially 
affected  industries  to  petition  the  Board 
if  they  believe  the  FPI  growth  is  having 
an  adverse  impact  on  their  particular 
industry.  This  encourages  the  industry 
to  monitor  FPI  growth,  via  annual  sales 
and  market  share  reports  published  by 
FPI,  in  conjunction  with  their  own 
market  data,  and  bring  their  concerns  to 
the  Board's  attention,  as  circumstances 
warrant. 

A  commenter  suggested  changing  the 
provision  on  cases  where  FPI's  sales 
inadvertently  or  insubstantially  exceed 
authorized  levels.  The  commenter 
suggested  strengthening  the  language 
regarding  FPI's  obligation  to  adjust  its 
sales  levels  if  the  corporation  exceeds 
its  authorized  sales  level.  FPI  has 
amended  the  language  accordingly. 

(n)  Ideas.  Recommendations  or 
Suggestions  With  Which  FPI 
Respectfully  Disagrees  and  Has  Not 
Adopted 

Though  the  following  conmients  were 
not  incorporated  into  the  revised 
guidelines,  FPI  wishes  to  emphasize  its 
appreciation  for  the  careful  review  by 
all  commenters  in  providing  their 
submissions.  In  the  interest  of  making 
this  process  as  visible  and  open  to 
public  scrutiny  as  possible,  FPI  has 
included  its  reasons  for  choosing  not  to 
accept  the  following  ideas, 
recommendations  or  suggestions. 

Most  of  the  comments  with  which  FPI 
disagrees  and  has  not  adopted  deal  with 
the  availability  of  data  under  the  current 
definitions  or  the  proposed  use  of  4- 
digit  Federal  Supply  Class  (FSC)  codes 
as  the  primary  basis  for  determining  a 
"sj>ecific  product." 

Commenters  questioned  whether 
there  really  is  unavailability  of  data 
under  the  current  definitions. 
Commenters  suggested  the  procurement 
data  sought  by  FPI  is  already  collected 


by  GSA's  Single  Item  Numbers  (SINs). 
FPI  respectfully  disagrees  with  both 
comments.  The  current  definitions  make 
use  of  the  Standard  Industrial 
Classification  (SIC)  system's  7-digit  item 
codes.  The  government  does  not  collect 
Federal  procurement  data  by  7-digit  SIC 
codes.  Rather,  Federal  purchases  are 
categorized  by  the  FSC  system.  FPI  also 
reiterates  the  limitations  of  GSA's  SIN 
data.  GSA  does  not  have  schedules  for 
every  industry  in  which  FPI  operates. 
Also,  through  research  for  past  impact 
studies.  FPI  has  found  that  while 
information  from  GSA's  schedules 
provide  an  important  piece  of  the 
Federal  market  puzzle,  data  irom  the 
schedules  do  not  reflect  all  Federal 
buys,  and  often  fail  to  include  large 
segments  of  the  Federal  market. 

Regarding  the  FSC  system, 
commenters  felt  an  FSC  code  would  be 
too  broad  and  encompass  too  many 
separate  items  to  be  validly  considered 
a  specific  product.  Conunenters  also 
expressed  concern  over  the  revised 
definitions  allowing  FPI  to  combine  FSC 
codes  where  multiple  codes  comprise  a 
single  industry.  Conunenters  contended 
that  in  such  instances,  FPI's  true  impact 
would  be  severely  understated. 

FPI  recognizes  these  concerns  and 
agrees  that  in  some  instances,  FSC 
categories  are  too  broad  to  be  accurate 
measure  of  an  item's  Federal  market. 
However,  the  revised  definitions  make 
provisions  for  such  cases.  The  new 
definitions  state.  "FPI  will  announce  in 
the  CBD  its  intent  to  produce  any  item 
that  could  reasonably  be  construed  to  be 
a  new  product,  regardless  of  the  fact  that 
such  an  item  falls  in  the  same  4-digit 
category  as  an  item  that  FPI  is  currently 
making,  or  has  made  within  the  recent 
past,  and  is  not  considered  by  FPI  to  be 
sufficiently  differeq^  from  an  existing 
item  to  be  considered  a  new  product. 
Moreover,  borderline  cases  will  be 
announced  in  the  CBD  in  order  to  allow 
for  the  full  public  scrutiny."  The  new 
definitions  also  state,  "In  some 
instances,  an  item  may  be  considered 
separate  from  another  product  in  the 
same  4-digit  FSC  category,  if  its  function 
differs  substantiedly." 

Regarding  the  combination  of  FSC 
codes,  it  is  incumbent  upon  FPI  to  be  as 
accurate  as  possible  in  determining  its 
impact  on  the  private  sector.  When  an 
industry's  operations  encompass 
multiple  FSC  codes.  FPI  is  obligated  to 
combine  the  codes  in  the  effort  to 
measure  the  corporation's  true  impact. 
Further,  FPI's  authorizing  legislation 
directs  FPI  to  guard  against  placing  an 
imdue  burden  on  any  single  industry, 
not  individual  companies. 

FPI  believes  the  industry  involvement 
guidelines  process  addresses  concerns 
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that  the  use  of  FSC  codes  would  allow 
FPI  to  expand  in  a  few  limited  items 
without  seeming  to  have  an  impact  on 
the  industry  as  a  whole.  Under  both  the 
ciurent  and  new  definitions,  the 
guidelines  process  provides  ample 
opportunity  for  public  comment  and 
input,  so  that  FPI's  Board  of  Directors 
can  be  made  aware  of  particular 
situations  that  may  create  undue  impact 
on  private  industiy. 

Beyond  the  principal  objections 
mentioned  above,  commenters  raised 
other  questions  regarding  the  new 
definitions.  One  commenter  stated  they 
lack  confidence  in  a  system  which,  by 
FPI's  admission,  does  not  "develop  a 
simple,  single  principle  that  can  be 
applied  in  every  situation  to  determine 
when  to  delete  unrelated  items  from  a 
4-digit  FSC  category  and  when  to 
combine  categories."  FPI  recognizes  the 
desire  for  a  "one  size  fits  all"  approach. 
However,  in  the  absence  of  a  viable 
alternative,  we  believe  the  revised 
guidelines  offer  a  fair,  reasonable  and 
logical  set  of  standards  to  examine  FPI's 
growth. 

A  commenter  questioned  the  use  of  4- 
digit  SIC  codes  as  a  secondary 
determinant  for  a  specific  product,  in 
those  instances  where  there  are  multiple 
items  vtrithin  a  single  FSC  code.  The 
commenter  felt  4-digit  SICs  do  not 
represent  any  substantial  protection 
beyond  the  FSC  codes.  The  commenter 
asserted  that  specific  product 
distinctions  are  found  at  the  7-digit  SIC 
level.  As  mentioned  earlier  in  this 
section,  limitations  of  the  SIC  system 
were  one  of  many  factors  leading  to  the 
revision  of  the  definitions.  FPI's  Initial 
notice  proposing  the  revised  definitions 
discussed  the  difficulties  FPI  has 
experienced  with  SIC  codes,  the 
primary  problem  being  the  lack  of 
available  data.  For  this  reason,  the  new 
definitions  will  not  be  based  upon  the 
SIC  system.  Instead,  the  4-digit  SIC  code 
will  be  used  as  a  secondary  determinant 
for  a  specific  product.  In  such  cases, 
cross-referencing  the  4-digit  SIC  codes 
against  the  FSC  codes  will  allow  FPI  to 
more  acciu^tely  separate  items  that 
should  be  considered  a  separate  , 

"specific  product." 

Several  comments  touched  on  the 
provision  concerning  FPI 
announcements  in  the  CBD  regarding 
the  planned  production  of  items  that 
may  reasonably  be  considered  a  new 
product.  One  commenter  doubted  that  a 
heightened  effort  by  FPI  would  provide 
any  meaningful  restraint.  The  new 
definitions  have  FPI  make  such 
announcements  when  an  item  may  be 
reasonably  construed  to  be  a  new 
product.  In  cases  which  are 
questionable,  FPI  virill  err  on  the  side  of 


announcing  in  the  CBD  in  order  to  allow 
for  full  public  scrutiny.  In  addition,  the 
new  rules  would  provide  much  greater 
visibility  to  these  decisions  and 
determinations  than  is  afforded  under 
the  current  guidelines. 

A  commenter  questioned  how  the 
new  rule  helps  FPI  meet  its  mission  of 
"diversification  so  that  no  single 
industry  shall  be  forced  to  bear  an 
undue  burden  of  competition?"  FPI 
believes  the  new  definitions  are  a 
significant  step  forward  in  meeting  this 
objective.  Among  the  primary  benefits 
of  the  revised  definitions  is  that  they  are 
aimed  toward  measiuing  FPI's  impact 
on  an  industry.  The  corporation's 
authorizing  legislation  states  that  FPI  is 
to  operate  so  that  no  single  industiy  is 
forced  to  bear  an  undue  burden  of 
competition.  Most  private  vendors 
competing  for  Federal  business  offer  an 
array  of  different  items  across  the 
industry  in  which  they  operate.  Most 
producers  of  office  furniture  do  not 
limit  themselves  to  just  credenzas.  They 
offer  tables,  desks,  bookcases,  etc. 
SuppUers  of  shirts  may  also  produce 
pants,  coveralls,  etc. 

One  commenter  stated  FPI's 
commitment  to  report  in  the  CBD  all 
items  which  could  reasonably  be 
construed  to  be  a  separate  specific 
product  wall  be  the  determinant  of  FPI's 
good  faith.  The  commenter  stated  that  if 
FPI  faithfully  observes  this  commitment 
by  announcing  its  intent  considerably 
more  liberally  than  is  required  and 
treats  comments  objectively  (i.e.,  acts  in 
favor  of  both  FPI  and  the  private  sector 
about  50  %  of  the  timeX  industry  will 
likely  gain  confidence  in  the  process. 
FPI  appreciates  the  commenter's  trust  in 
our  ability  to  faithfully  and  accvirately 
fulfill  the  requirements  of  this 
provision.  Yet  the  fair  treatment  of 
comments  received  from  the  private 
sector  does  not  automatically  translate 
into  a  quota  system  whereby  the  finding 
will  be  in  the  private  sector's  favor  50% 
of  the  time.  FPI  commits  that  the  Board 
of  Directors  will  decide  each  case  on  its 
own  merits,  regardless  of  any  other  such 
decisions.  FPI  points  out  that  the 
revised  definitions  will  have  FPI 
"annoimce  in  the  CBD  its  intent  to 
produce  any  item  that  could  reasonably 
be  construed  to  be  a  new  product."  FPI's 
commitment  to  make  such 
announcements  considerably  more  often 
than  is  required  is  beyond  the  letter  of 
the  revised  definitions.  However,  in 
seeking  to  build  good  faith  with  the 
private  sector.  FPI  will  attempt  to  fulfill 
this  additional  requirement. 

Objections  were  raised  to  the 
provision  reading  "Items  that  are 
essentially  the  same  product,  or  those 
that  are  variations  of  an  existing  FPI 


product.  *  *  *  would  not  be  subject  to 
annoimcement  ofany  kind."  ^ 

Commenters  felt  FPI  is  unable  to  make 
such  definitions  without  industry's 
assistance.  FPI  respectfully  disagrees 
v«th  this  suggestion.  FPI  has  the 
technical  and  engineering  knowledge  to 
accurately  determine  when  items  are 
essentially  the  same  or  are  variations  of 
an  existing  FPI  product.  FPI  currently 
makes  these  determinations  imder  the 
existing  expansion  guidelines. 

A  commenter  suggested  "new 
product"  be  defined  as  a  "specific 
product  which  FPI  has  not  produced 
within  the  last  three  years."  FPI 
respectfully  disagreed  vfiih  this 
suggestion.  The  nature  of  some  Federal 
purchases  is  cyclical,  so  that  items 
bought  in  large  amounts  one  year,  may 
be  piut:hased  in  very  small  quantities,  if 
at  sill,  for  three  or  fours  years  thereafter. 
FPI  beUeves  defining  a  "new  product" 
as  a  "specific  product  FPI  has  not 
produced  within  the  past  three  years"  is 
overly  restrictive,  and  the  five  year 
figure  is  reasonable  and  more  consistent 
v^th  Federal  buying  patterns. 

Commenters  felt  the  revised 
"significant  expansion"  definition 
would  greatly  affect  what  FPI  can  do 
without  initiating  the  guidelines 
process.  One  commenter  expressed 
opposition  to  any  planned  expansion  of 
FPI's  production  without  significant 
industry  input.  FPI  beUeves  a  primary, 
benefit  of  the  new  "significant 
expansion"  definition  is  that  it  clarifies 
exactly  what  is  "significant"  by 
changing  the  measure  from  capacity  to 
actual  sales.  Under  the  old  definitions, 
FPI  could  potentially  increase  sales  by 
a  higher  margin  writhout  it  being 
considered  significant  if  FPI  did  not 
expand  capacity.  FPI  opposes  the 
suggestion  that  industiy  input  is 
necessary  before  any  planned  FPI 
expansion.  Rather,  we  defer  to  the 
statute,  which  cites  "significant" 
expansion.  The  language  does  not  say 
FPIcan  not  have  any  expansion  without 
industry  input.  Both  the  current  and 
revised  definitions  allow  for  exactly  the 
type  of  private  industry  input  suggested. 
"The  process  calls  for  FPI  to  notify 
known  Federal  vendors  and  relevant 
trade  associations,  requesting  input  and 
relevant  data  for  use  in  the  upcoming 
impact  study.  Following  FPI's  issuing  of 
the  preliminary  study,  interested  parties 
may  submit  comments  in  reaction  to  it. 
Comments  may  also  be  submitted  in 
response  te  the  revised  study,  and 
private  sector  representatives  have  the 
opportunity  to  appear  and  speak  before 
FPI's  Board  of  Directors. 

Commenters  objected  to  the  proposed 
market  share  levels  limiting  FPI's 
expansion.  Conunenters  noted  that  new 
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definitions  allow  FPI  to  increase  a 
product's  market  share  up  to  15% 
without  initiating  the  industry 
involvement  guidelines  process.  FPI 
believes  this  is  reasonable.  To  provide 
some  background,  in  both  public 
testimony  and  private  discussions  with 
FPI,  several  industry  representatives 
have  stated  their  idea  of  what 
constitutes  a  "reasonable  share  of  the 
market"  for  FPI.  Almost  uniformly, 
these  officials  state  that  a  15%-20% 
market  share  is  reasonable  for  FPI.  In 
legislation  submitted  by  Rep.  Collins,  a 
20%  market  share  is  referenced  as  the 
market  share  acceptable  for  FPI's 
production.  Thus,  allowing  FPI  to  boost 
production  of  an  existing  product 
without  initiating  the  guidelines  process 
until  its  market  share  reaches  15%  is 
not  unreasonable. 

Commenters  objected  to  allowing  FPI 
to  increase  its  market  share  up  to  15% 
of  a  specific  product,  since  this  may 
result  in  FPI  providing  100%  of  certain 
items  upon  which  small  businesses  may 
be  dependent.  FPI  acknowledges  that 
among  the  goods  and  services  it 
provides  are  some  items  bought  in 
relatively  low  quantities.  For  FPI  to 
provide  these  items,  as  would  be  the 
case  for  any  business,  in  a  self- 
sustaining  manner  (as  the  corporation  is 
mandated  to  operate),  it  must  achieve 
certain  economies  of  scale.  In  some 
instances,  this  may  result  in  FPI 
supplying  much,  or  even  all,  of  a  single 
Federal  contract.  There  is  no  guarantee 
of  further  Federal  demand  for  the  exact 
same  item.  Thus,  while  buys  of  the 
"specific  product"  continue,  a  small 
buy  for  a  single  item  may  be  supplied 
exclusively  by  FPI.  FPI  will  monitor  the 
potential  for  such  situations  as  it  has  in 
the  past. 

A  commenter  noted  the  revised 
significant  expansion  sliding  scale 
allows  for  a  hypothetical  sitxiation  in 
which  FPI  could  boost  its  production  of 
an  item  from  S5  million  and  10%  of  the 
Federal  market  (out  of  $50  million)  to 
S7.5  million  in  sales  and  a  15%  share 
without  initiating  the  expansion 
process,  the  interpretation  of  the  revised 
market  share  scale  is  correct.  FPI 
believes  this  is  a  fair  and  reasonable 
formula.  Under  this  hypothetical 
scenario^  the  value  of  Federal  buys 
available  to  private  vendors  decreases 
only  slightly  from  $45  million  to  $42.5 
million.  It  should  be  noted  that,  in  the 
scenario  described,  this  would  be  the 
maximum  impact  FPI  could  have  for  a 
given  year  under  the  new  rules. 

Commenters  objected  to  having 
market  activities  independent  of  FPI's 
activities  irrelevant  in  determining  what 
is  FPI's  reasonable  share  of  the  market. 
The  new  definitions  do  not  change  the 


factors  used  by  the  Board  of  Directors  to 
determine  what  is  a  reasonable  share  of 
the  market.  As  in  the  original  rules,  the 
proposal  does  not  hold  FPI  responsible 
for  a  "significant  expansion"  when  the 
corporation's  market  share  increase  is 
due  to  market  dips  outside  of  FPI's 
control. 

Commenters  expressed  concern  that 
the  definitions  have  FPI's  Board  of 
Directors  serve  as  the  ultimate  authority 
for  decisions  on  issues  related  to  FPI's 
expansion  efforts.  It  was  suggested  an 
independent  body  would  be  a  more 
appropriate  body  for  such 
responsibilities.  FPI  notes  such 
concerns,  but  does  not  agree.  It  was 
Congress'  intent  to  have  FPI's 
Presidentially-appointed  Board  of 
Directors  oversee  and  direct  FPI's 
operations,  insuring  the  credibility  of 
the  industry  involvement  guidelines 
process.  By  statute,  the  Board  is  called 
upon  to  meike  such  decisions,  after 
balancing  the  often  numerous  and 
complex  concerns  of  all  parties 
involved.  The  Board's  job  is  to  review 
and  analyze  all  information  presented  to 
them  as  part  of  each  proposal,  including 
data  bom  FPI  and  private  industry.  The 
new  definitions  make  no  change  &om 
the  current  rules  on  this  issue. 

Several  commenters  expressed 
concern  that  the  revised  guidelines 
would  allow  FPI  to  ignore,  nullify  or 
modify  previous  new  product  or 
expansion  decisions  made  by  FPI's 
Board  of  Directors.  FPI  points  out  the 
revised  definitions  specifically  state  that 
prior  decisions  by  FPI's  Board  would 
not  be  affected.  Thus,  recent  Board 
decisions  regarding  FPI  expansion 
proposals  relating  to  shipping/storage 
containers,  dormitory  and  quarters 
furniture,  oEBce  case  goods,  etc..  all  still 
apply. 

(m)  Comments  That  Are  More  Relevant 
to  Other  Aspects  of  FPI's  Operations 

The  following  are  ideas, 
recommendations  or  suggestions 
provided  by  commenters  which,  though 
often  insightful  and/or  constructive,  are 
more  relevant  to  other  aspects  of  FPI's 
operations,  and  do  not  directly  address 
the  merits  of  the  revised  expansion 
definitions.  In  the  interest  of  being  open 
to  public  scrutiny,  FPI  has  included  a 
brief  response  to  each  of  the  comments 
below. 

A  commenter  noted  that  the  revised 
definitions  do  not  alter  FPI's  mandatory 
source  status.  FPI  recognizes  that  its 
status  as  a  mandatory  source  of  supply 
for  the  Federal  government  is  an 
important  issue  for  many  commenters. 
However,  the  mandatory  source  issue  is 
more  relevant  to  the  discussions 
(mentioned  in  the  previous  section)  that 


are  planned  by  Rep.  McCoUum  and 
other  members  in  the  Congress. 

A  commenter  suggested  FPI  ought  to 
consider  the  production  of  other 
mandatory  source  operations,  such  as 
NIB,  NISH  and  8A  firms,  when 
considering  the  ability  of  the  Federal 
market  to  sustain  FPI  and  private 
vendors.  FPI  appreciates  the  suggestion, 
which  is  more  relevant  to  the  manner  in 
which  the  corporation  prepares  its 
actual  impact  studies.  FPI  agrees  that 
data  relating  to  production  by  sources 
such  as  NIB  and  NISH  is  an  important 
piece  of  information. 

A  commenter  argued  FPI  should  not 
use  comparisons  of  the  Federal  market 
and  total  domestic  market  as 
justification  for  production  of  a  new 
product  or  a  significant  expansion  of 
production  for  an  existing  product.  FPI 
recognizes  the  importance  of  all  factors 
involved  in  determining  what 
constitutes  a  reasonable  share  of  the 
Federal  market.  Under  both  the  existing 
guidelines  and  the  new  definitions,  it  is 
up  to  FPI's  Board  of  Directors  to 
determine  what  is  a  reasonable  share. 
The  statute  calls  for  consideration  of 
several  factors  in  the  impact  studies, 
including  the  size  of  the  Federal  market 
as  well  as  the  size  of  the  total  domestic 
market. 

A  commenter  objected  to  FPI  lumping 
together  Federal  purchases  from  civilian 
agencies  and  the  Department  of  Defense 
(DoD).  FPI's  authorizing  legislation 
restricts  the  corporation  to  selling  its 
goods  and  services  to  the  Federal 
government.  There  is  no  distinction 
made  between  DoD  and  any  other 
Federal  department  or  agency.  On  this 
issue,  the  revised  definitions  make  no 
change  from  the  current  guidelines. 

A  commenter  claimed  the  option  of 
manufacturing  for  the  commercial 
market  has  eroded  for  many  products 
supplied  by  FPI.  The  conunenter  stated 
that  when  FPI  produces  an  item 
previously  supplied  by  private  vendors, 
private  sector  jobs  are  almost  certain  to 
be  lost.  FPI  notes  that  the  ability  of 
private  vendors  to  find  non-Federal 
markets  for  their  goods  is  one  of  the 
factors  FPI's  Board  of  Directors  assess 
when  they  consider  the  level  of  FPI's 
impact  on  the  private  sector.  This 
responsibility  is  not  changed  from  the 
existing  definitions. 

A  commenter  contended  that  much  of 
the  machinery  used  by  private  vendors 
to  produce  goods  for  the  Federal 
government  is  specialty  equipment  not 
easily  converted  to  manufacture  other 
products.  FPI  recognizes  some  vendors 
buy  equipment  specifically  to  compete 
for  Federal  contracts  and  in  some  cases, 
such  equipment  is  not  easily  converted 
to  other  uses.  Such  decisions  are  the 
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responsibility  of  each  vendor.  Removing 
FPI  as  a  supplier  of  Federal  goods 
would  not  eliminate  all  the  competition 
and  risk  from  competing  for  Federal 
contracts.  Both  the  current  and  revised 
definitions  are  designed  to  help  insure 
that  FPI's  operations  do  not  place  an 
undue  burden  on  any  one  industry. 
When  assessing  FPI's  impact,  one  of  the 
many  factors  FPI's  Board  of  Directors 
take  into  account  is  the  ability  of  the 
affected  vendors  to  produce  similar 
items  for  non-Federal  customers  or 
make  other  items  with  the  same 
machinery. 

A  commenter  suggested  that  a 
consistent  definition  of  "reasonable 
share  of  the  market"  must  be 
established.  The  commenter  stated  that 
until  then,  expediting  the  expansion 
process  would  only  allow  FPI  to  take 
bigger  bites  of  new  or  existing  markets 
more  quickly.  FPI  acknowledges  the 
inability  of  interested  parties  to  reach  an 
agreement  on  what  constitutes  a 
reasonable  share  of  the  market  for  FPI. 
This  is  particularly  frustrating  in  light  of 
the  fact  that  FPI  has  worked  extensively 
wdth  various  private  sector  vendors, 
trade  association  and  public  policy 
groups  on  this  and  related  prison 
industry  issues  for  the  past  seven  years. 
This  is  why  the  Congress  left  the  final 
decision  of  what  constitutes  a 
reasonable  share  to  the  FPI  Board  of 
Directors,  upon  weighing  the  issues  and 
concerns  of  all  parties. 

(IV)  Comments  Which  are  Vague,  Broad 
or  General  in  Nature 

The  following  are  ideas, 
recommendations  or  suggestions 
provided  by  conunenters  which  are 
vague,  broad  or  general  in  nature.  The 
comments  do  not  always  make  a 
specific  point  and  FPI  is  not  in  a 
position  to  appropriately  address  each 
of  the  conmients.  Nevertheless,  the 
corporation  has  included  a  brief 
response  to  each  comment 

A  commenter  suggested  that  the 
revised  definitions  threaten  small 
businesses.  Though  respectfully 
disagreeing  with  this  statement,  FPI 
finds  its  vague  in  that  it  fails  to  explain 
how  the  revised  definitions  have  a 
particular  effect  on  small  businesses 
that  is  different  from  how  the  rule 
would  affect  any  other  business. 

Several  commenters  expressed  their 
belief  that  FPI  proposed  the  revised 
definition  to  allow  FPI  greater  freedom 
to  expand  into  new  product  areas. 
While  disagreeing  with  this  comment, 
FPI  also  finds  it  ironic.  In  the  past,  most 
of  the  vendors  and  trade  associations 
with  which  FPI  has  worked  have 
suggested  that  FPI  make  a  greater  effort 
to  diversify  its  operations,  so  as  to 


alleviate  its  impact  on  industries  in 
which  FPI  already  operates.  This 
comment  stiggests  these  parties  have 
changed  their  position,  and  do  not  wish 
further  diversification  by  FPI. 

One  commenter  stated  that  new 
definitions  are  especially  disconcerting 
in  light  of  FPI's  "public  rhetoric  about 
partnering  and  cooperation  with 
industry."  The  commenter  suggested  the 
revised  definitions  signify  that  FPI  "is 
not  truly  interested  in  partnering  and 
will  continue  to  expand,  absent  a  high- 
profile,  bluntly  adversarial  campaign." 
It  is  FPI's  belief  that  the  new  definitions 
are  a  step  forward  in  the  corporation's 
efforts  toward  greater  cooperation  and 
more  partnerships  with  private 
industry.  The  new  definitions  help 
address  the  problems  related  to  the 
availability  of  data,  while  also  providing 
a  number  of  safeguards  for  potentially 
affected  industries. 

A  commenter  stated  the  revised 
definitions  are  more  arbitrary  and  less 
transparent  than  the  current  system. 
Other  commenters  suggested  the  revised 
definitions,  if  implemented,  would  only 
make  it  easier  for  FPI  to  arrive  at  the 
results  it  desires.  While  disagreeing 
with  these  sentiment,  FPI  finds  them  to 
be  broad  comments.  FPI  has  spelled  out 
the  problems  associated  with  the 
existing  rules,  the  corporation's 
rationale  for  change,  and  the  protections 
built  into  the  process  to  safeguard  the 
concerns  of  industry  and  enhance  the 
opportiinity  for  public  comment.  The 
revised  definitions  are  a  sincere  attempt 
by  FPI  to  rectify  some  of  the  existing 
problems,  and  we  believe  they  will 
result  in  improvements  to  the  process 
for  all  concerned.  Since  the  rule  will  be 
published  for  implementation  as  an 
interim  measure,  allowing  further 
conunent  during  implementation,  we 
believe  FPI  has  maximized  the  chances 
for  the  process  to  work  for  all  parties  as 
intended. 

As  mentioned  earlier,  FPI  is 
announcing  implementation  of  these 
revised  definitions  on  an  interim  basis. 
Until  such  time  that  FPI's  Board  of 
Directors  determines  that  the  definition 
should  be  made  final,  the  corporation 
reserves  the  right  to  make  further 
modifications  based  on  input  from  any 
of  the  following  sources: 

(1)  The  ongoing  independent  audit  of 
FPI's  use  of  and  compliance  with  the 
original  expansion  guidelines  being 
conducted  by  the  accounting  firm  of 
Urbach,  Kahn  and  Werlin; 

(2)  The  examination  of  FPI's 
methodology  use  to  calcidate  the 
Federal  market  for  goods  and  services 
supplied  by  FPI.  This  analysis  is 
currently  imderway  and  is  being 


conducted  by  a  panel  of  independent 
Federal  procurement  experts; 

(3)  Comments  relating  to  the  revised 
definitions  and  procedures  received  by 
FPI  from  private  industry  or  organized 
labor,  and, 

(4)  FPI's  own  experience  as  the 
corporation  works  Mrith  the  revised 
definitions. 

Any  further  comments  on  these 
definitions  may  be  submitted  to  FPI  at 
the  address  listed  above.  Any  such 
comments  will  be  considered  and  noted, 
but  will  not  necessarily  receive  a 
response  in  the  Federal  Register  or 
Commerce  Business  Daily. 

FPI  now  publishes  the  following 
definitions  of  "specific  product",  "new 
product",  and  "significant  expansion  of 
an  existing  product".  These  are  interim 
definitions.  The  decision  to  further 
modify  these  definitions,  and/or 
institute  the  definitions  on  a  permanent 
basis  is  solely  at  the  discretion  of  FPI's 
Board  of  Directors. 

Revise  Definitions 

1 .  Specific  Product 

A  specific  product  refers  to  the 
aggregate  of  items  which  are  similar  in 
function  (e.g.,  bags  and  sacks),  or  which 
are  frequently  purchased  for  use  in 
groupings  (e.g.,  dormitory  and  quarters 
furniture)  to  the  extent  provided  by  the 
most  current  Federal  Supply 
Classification  (FSC)  Code.  There  are 
currently  685  federal  supply  classes 
designated  within  the  Federal 
Procurement  Data  System.  FPI  currently 
produces  within  74  of  these  classes. 

Specific  products  will  equate  to  the 
most  current  4-digit  FSC  Code, 
published  by  the  General  Services 
Administration,  Federal  Procurement 
Data  Center  (FPDC).  As  a  general  rule, 
products  will  be  deemed  to  be  different 
specific  products  if  they  are  identified 
■  by  a  distinct  4-digit  FSC  code. 

The  following  means  will  be  used  to 
determine  how  items  should  be  treated: 
— Items  classified  within  the  same  4- 
digit  FSC  code  will  be  presumed  to 
comprise  a  single  specific  product 
(unless  othenvise  determined  by  FPI, 
or  with  input  frt>m  the  relevant 
industry). 
— The  predominant  material  of 
manufacture  (e.g.,  nylon  vs.  canvas) 
will  not  ordinarily  be  a  factor  in 
defining  an  item  as  a  separate  specific 
product.  (Material  will  be  considered 
as  part  of  routine  review.) 
In  certain  instances,  with  approval  of 
its  Board  of  Directors,  FPI  may  combine 
FSC  codes  where  multiple  FSC's 
comprise  a  particular  industry.  In 
requesting  the  Board  to  combine  FSC's, 
FPI  will  give  careful  consideration,  and 
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be  especially  sensitive  to.  companies 
that  manufacture  products  (such  as 
various  items  of  apparel]  in  multiple 
FSC  codes.  Moreover,  situations  should 
be  avoided  by  FPI  where  it  would  have 
to  request  Board  approval  of  production 
and/or  expansion  in  several  "specific 
products"  (e.g.,  office  seating,  case 
goods,  and  systems  furniture),  each  of 
which  often  involves  many  of  the  same 
companies  within  a  single  potentially 
affected  industry  (e.g..  office  furniture). 

The  rationale  for  any  proposed 
combining  of  FSC's  will  be  published  by 
FPI  in  the  Commerce  Business  Daily  to 
seek  input  from  the  potentially  affected 
industry.  In  all  cases,  input  received  in 
its  submission  will  be  forwarded  by  FPI 
to  the  Board  of  Directors  for 
consideration  and  final  determination. 

In  some  instances,  an  item  may  be 
considered  separate  from  another 
product  in  the  same  4-digit  FSC 
category,  if  its  function  differs 
substantially.  In  such  cases,  the  4-digit 
Standard  Industrial  Classification  (SIC) 
code  may  be  used  as  a  back-up  measure 
to  more  accurately  define  the  product. 

SIC  codes  will  continue  to  be  used  at 
the  4-digit  level  to  determine  the  size  of 
the  domestic  market  for  a  particular 
product.  For  purposes  of  product 
definition  in  the  domestic  market,  FPI 
will  combine  4-digit  SIC  codes  when  the 
data  suggests  the  product  under 
examination  may  encompass  several 
different  4-digit  SIC  codes,  with  no 
substantial  difference  in  the  product 
(e.g.,  men's  vs.  women's  apparel). 

2.  New  Product 

A  new  product  is  a  'specific  product' 
which  FPI  has  not  manufactured  or 
produced  within  the  past  five  years. 

In  cases  where  it  has  been  determined 
that  more  than  one  specific  product 
exists  within  a  4-digit  FSC,  the  4-digit 
SIC  code  will  be  used  as  a  secondary 
indicator  to  determine  whether  the 
product  is  "new".  In  such  cases,  a  new 
product  will  be  defined  as  a  'specific 
product'  in  the  four-digit  SIC  which  FPI 
has  not  produced  within  the  past  five 
years. 

"Good  Faith"  CBD  Announcements — 
Items  not  deemed  by  FPI  to  be  a  New 
Product. 

Under  current  rules,  management 
decisions  as  to  whether  production  of 
an  item  constitutes  a  new  product  are 
made  by  FPI  staff,  based  on  the  SIC 
classification  system,  without  public 
involvement.  Under  the  proposed  new 
rules,  there  may  be  circumstances  in 
which  FPI  picms  to  produce  items  that 
FPI  does  not  consider  to  be  a  new 
product,  but  which  an  affected  party 
may  reasonably  construe  to  be  a  new 
product.  In  these  circumstances,  the 


items  will  be  announced  for  comment  in 
the  Commerce  Business  Daily.  The 
purpose  of  this  provision  is  to  give 
private  industry  an  added  level  of  input 
into  such  decisions  made  by  FPI.  since 
it  is  not  possible  to  anticipate  every 
possible  situation  or  question  that  could 
arise  within  the  proposed  definition. 
The  parameters  for  publishing  such 
internal  decisions  that  are  made  and 
announced  subject  to  this  provision  will 
be  as  follows:  items  that  a  reasonable 
person  could  construe  to  be  a  product 
separate  and  distinct  from  another  item 
which  FPI  is  making  or  recently  made 
would  be  subject  to  announcement  even 
though  their  function  is  similar.  As  an 
example,  the  production  of  extreme  cold 
weather  trousers  would  be  announced, 
although  FPI  already  produces  bullet 
resistant  fragmentation  vests,  and  both 
are  items  of  protective  clothing. 

Items  that  are  essentially  the  same 
product,  or  those  that  are  variations  of 
an  existing  FPI  product  (e.g.,  a  new  style 
of  seating)  would  not  be  subject  to 
aruiouncement  of  any  kind.  However, 
FPI  will  resolve  any  question  as  to 
whether  to  announce  in  favor  of 
announcement. 

In  submitting  comments  to  FPI,  the 
following  guidelines  will  apply: 
— Comments  will  be  due  within  21  days 

of  the  date  of  publication; 
— Relevant  comments  will  focus  on  and 
address  why  the  item  should  be 
considered  a  new  product,  separate 
and  distinct  from  a  similar  item 
currently  being  produced  by  FPI. 
Comments  may  include  such  factors 
as:  The  manufacture  of  the  item 
involves  substantially  different 
material  and  processes;  companies 
that  produce  this  item  specialize  in 
manufacturing  only  that  item;  the 
manufacturing  processes  are  unique 
and  are  not  easily  adaptable  to 
produce  other  similar  items; 
— While  the  primary  purpose  of  the 
comment  provision  will  be  to 
determine  if  an  item  should  be 
defined  as  a  new  product,  comments 
related  to  market  share  and/or  the 
impact  that  such  a  production 
decision  may  have  on  the  firm  will 
also  be  considered  as  they  are 
relevant; 
— All  comments  received  in  response  to 
these  announcements  will  be 
considered  by  FPI.  The  commenter 
will  be  advised  whether  FPI  decides 
to  go  through  the  guidelines  process. 
As  always,  any  interested  party  has  a 
right  to  raise  any  question  at  any  time 
with  the  Board  of  Directors  (see  28  CFR 
301.2),  and  thus  may  appeal  to  FPI's 
Board  of  Directors  any  issue  or  decision 
relating  to  whether  a  product  is  a  new 


product.  However,  pending  such 
review,  FPI  may  pfoceed  with  its  plans 
in  accordance  with  the  decision  as 
announced  in  this  process  described 
above,  unless  and  until  the  decision  is 
reversed. 

3.  Significant  Expansion  of  an  Existing 
Product 

Proposed  production  increases  by  FPI 
which  may  increase  its  market  share 
will  be  reviewed  during  the 
Corporation's  annual  planning  cycle 
and  be  deemed  a  significant  product 
expansion  under  the  following 
circumstances: 

(1)  Sales  (measured  in  constant 
dollars)  for  the  specific  product  will 
increase  by  more  than  10  percent,  or  $1 
million,  in  any  given  year,  whichever  is 
greater;  or 

(2)  In  any  case  where  FPI's  market 
share  is  greater  than  25%,  any  increase 
in  FPI's  market  share  resulting  from  an 
increase  in  FPI  production  would  be 
deemed  to  be  significant  for  purposes  of 
triggering  the  guidelines  process. 

Discussion;  When  either  criterion  is 
met.  an  analysis  of  the  federal 
government  market  for  the  specific 
product  will  be  conducted  and  an 
estimate  of  FPI's  current  and  projected 
market  share  will  be  developed.  The 
production  increase  will  be  deemed 
"significant"  when  FPI's  market  share 
position  changes  in  accordance  with  the 
following  sliding  scale.  If  FPI  currenUy 
has  a  15%  or  less  share  of  the  federal 
market,  any  increase  in  market  share 
would  be  permissible,  provided  that  the 
particular  increase  does  not  result  in  FPI 
exceeding  a  15%  market  share.  If  FPI 
has  a  market  share  greater  than  15%,  but 
less  than  20%,  FPI  could  increase  its 
market  share  to  20% ,  before  the  increase 
would  be  deemed  to  be  significant.  If 
FPI  has  a  market  share  of  greater  than 
20%,  but  less  than  25%,  FPI  could 
increase  its  market  share  to  25%,  before 
the  increase  would  be  deemed  to  be 
significant. 

The  allowable  increase  in  market 
share  from  15  to  20%  in  one  year, 
should  not  allow  FPI  to  (assuming  its 
sales  increases  by  more  than  10%) 
increase  its  share  again  from  20  to  25% 
in  a  subsequent  year  without  going 
through  the  guidelines  process. 

Market  shares  will  be  calculated  on 
the  basis  of  FSC's  for  plaiming 
purposes.  If  based  on  initial  assessment, 
it  is  determined  that  a  comprehensive 
impact  study,  and  Board  approval,  is 
likely  to  be  required,  a  detailed  in  depth 
analysis  of  market  share  will  be 
undertaken  to  fully  assess  potential 
impact. 

Situations  where  FPI  production 
remains  constant,  but  market  share 


increases  as  a  result  of  other  factors, 
including  market  changes,  will  not 
require  FPI  to  initiate  the  guidelines 
process.  The  fact  that  25%  may 
"trigger"  the  guidelines  does  not 
necessarily  mean  the  Board  of  Directors 
cannot  approve  an  FPI  production  level 
resulting  in  a  federal  market  share  above 
25%. 

The  prior  three  years'  data  will  be 
used  to  determine  the  share  of  the 
federal  government  market,  to  ensure 
that  annual  fluctuations  are  taken  into 
account  and  normalized. 

FPI  may  produce  at  the  rate  of 
previously  achieved  annual  sales  levels, 
adjusted  for  inflation,  without  initiating 
the  guidelines  process. 

In  cases  where  FPI  sales  inadvertentiy 
or  insubstantially  exceed  Board 
authorized  levels,  FPI  will  make  every 
effort  to  adjust  its  production  by  a 
corresponding  among  the  following 
year.  If  FPI  plans  call  for  continued 
growth,  it  will  invoke  the  guidelines 
process  without  delay  and  seek  Board 
approval  of  future  production  levels. 
Should  the  Board  decide  on  a 
production  level  lower  than  that  which 
FPI  already  achieved,  FPI  will  adjust  its 
future  plans  and,  if  necessary  scale 
back,  to  comply  with  the  Board's 
decision. 

In  cases  of  extreme  public  exigency, 
such  as  nation£d  disaster  or  national 
defense  emergency,  such  as  during 
Operation  Desert  Storm,  FPI  may  exceed 
guidelines  thresholds,  provided  FPI 
receives  specific  orders  or  requests  from 
senior  Department  of  Defense  and/or 
Executive  Branch  officials.  Increased 
sales  resulting  frt)m  national  exigencies 
will  not  be  considered  a  violation  of 
guidelines  ceilings  in  the  year  which 
they  occurred.  In  such  cases,  the  higher 
production  levels  achieved  by  FPI  will 
be  temporary,  and  will  not  be  used  as 
part  of  FPI's  baseline  for  future 
calculations  of  significant  expansion. 
Such  exceptional  events  will  be  subject 
to  approval  by  FPI's  Chief  Operating 
Officer,  with  concurrence  of  FPI's  Board 
of  Directors. 

Subject  to  other  provisions  noted  in 
this  procedure,  FPI's  sales  f<»  the 
current  fiscal  year  will  be  utilized  as  the 
based  year  for  hiture  application. 

Prior  decisions  of  FPI's  Board  of 
Directors  will  remain  unaffected  by 
these  changes  to  the  definitions. 

These  proposed  rules  have  been 
reviewed  by  FPI's  Growth  Strategies 
Implementation  Committee.  The 
following  officials  are  represented  on 
the  Committee: 

Executive  Vice  President,  Envelope 
Manufacturers  Association  of 
America 


Vice  President — Government  Affairs, 

Screen  Printing  and  Graphic 

Imaging  Association  International 
Manager,  Break-Out  Procurement  Center 

Representative  Program,  Small 

Business  Administration 
Former  Senior  Staff  Member,  Brookings 

Institution 
Head  of  Office  of  Wages  and  Industrial 

Relations.  AFL-dO 
President,  State/Federal  Correctional 

Vendors  Association 
Their  comments  and  suggestions  have 
been  incorporated  into  this  proposed 
procedure.' 

All  comments  received  in  response  to 
this  proposed  procedure  have  been 
provided  to  the  FPI  Board  of  Directors, 
which  has  approved  these  procedures 
for  publication  and  implementation  on 
an  interim  basis. 
Robert  Grieser, 

Manager,  Planning,  Research  and  Activation 
Branch. 
[FR  Doc.  97-6143  Filed  3-11-97;  8:45  am] 

BIUJNG  CODE  441(M)S-M 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Office  of  Justice  Programs, 
Justice. 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Evaluation  of  the 
Comprehensive  Community- Wide 
Approach  to  Gang  Prevention, 
Intervention,  and  Suppression 
Program — "Aggregate  Data  Forms: 
Police  and  School." 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  and  allowed  60  days  for  public 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
conunents.  Public  comments  are 
encouraged  and  will  be  accepted  until 
April  11,  1997.  This  process  is 
conducted  in  accordance  with  5  Code  of 
Federal  Regidation,  Part  1320.10. 
Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 


'  Of  course,  theae  ofBcials  and  these  organizations 
are  not  precluded  from  making  further  coounent  at 
this  time. 


Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington.  DC,  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  202- 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Etepartment  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW., 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  me  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  tide  of  the  form/collection: 
Evaluation  of  the  Comprehensive 
Community-Wide  Approach  to  Gang 
Prevention,  Intervention,  and 
Suppression  Program — "Aggregate  Data 
Forms:  Police  and  School." 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  None.  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  Not-for-Profit 
Institutions.  Other:  State,  Local,  or 
Tribal  Government.  The  study  will 
obtain  interview  and. test  information  on 
youth  backgroimd,  social  adjustment, 
deviancy/crime  activity,  self-esteem, 
and  depression/personality  adjustment. 
It  will  determine  the  effectiveness  of  the 
program,  comparing  program  subjects  to 
non-program  gang  youth  of  the  same 
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ages,  approximately  13  to  20  years  old. 
and  their  backgrounds. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  31  (11  police+20 
schools@ll.88  hirs.  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  368.28  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  March  6, 1997.      . 
Rooeit  B.  Bng^* 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
|FR  Doc.  97-6072  Filed  3-11-97;  8:45  am) 
HLUNQ  COOC  4410-1*-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

All  Items  Consumer  Price  Index  for  All 
Urt>an  Consumers  United  States  city 
Average 

Pursuant  to  Section  604(c)  of  the 
Motor  Vehicle  Information  and  cost 
Savings  Act,  which  was  added  to  the 
Motor  Vehicle  Theft  Law  enforcement 
Act  of  1984.  and  the  delegation  of  the 
S'Hiretary  of  Transportation's 
-.esponsibihties  under  that  Act  to  the 
Administrator  of  the  Federal  Highway 
AdministraUon  (49  CFR  501.2(f)).  the 
Secretary  of  Labor  has  certified  to  the 
Administrator  and  published  this  notice 
in  the  Federal  Register  that  the  United 
States  City  Average  All  Items  Consiuner 
Price  Index  for  All  Urban  Consumers 
(1967=100)  increased  51.0  percent  from 
its  1984  base  period  annual  average  of 
311.1  to  its  1996  annual  average  of 
469.9. 

Signed  at  Washington,  D.C.,  on  the  19th 
day  of  February  1997. 
Cyndiia  A.  Metzler, 
Acting  Secretary  of  Labor. 
|FR  Doc.  97-6146  Filed  3-11-97;  8:45  am] 
MJJNQ  4610-M-M 


Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 


assistance  for  workers  (TA-W)  issued 
during  the  period  of  February.  1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-32,949:  Barc/av  Home  Products. 

Cherokee,  NC 
TA-W-32.950;  Barclay  Home  Products. 

Robbinsville,  NC 
TA-W-33.045:  Union  City  Body  Co  LP.. 

Union  City  Body  Co..  Union  City 

Div.,  Union  City.  IN 
TA-W-32,090:  SGL  Carbon  Corp.,  St. 

Marys.  PA 
TA-W-33,014:  Remington  Anns  Co.. 

Inc.,  Ammunition  Div..  Lonoke,  AR 
TA-W-32.927;  Lucent  Custom 

Manufacturing  Services,  Whitsett, 

NC 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-32.900:  Pacificorp,  Portland.  OR 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-32,919:  Ferris  Industries,  Inc., 

Vernon,  NY 
TA-W-32,992:  Concast  Metal  Products 

Co..  Dailey,  WV 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
■  for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 


separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-32.886;  Practical  Peripherals— A 

Hayes  Div.,  Thousand  Oaks,  CA 
TA-W-33,141:  Xerox  Corp.,  Oklahoma 
City.  OK 
Increased  imports  did  not  contribute 
imptortantly  to  worker  separations  at  the 
firm. 

TA-W-32.834;  BP  Exploration,  Inc., 
Houston.  TX  6-  Operating  at 
Various  Locations  in  the  Following 
States:  A:  TX.  B.  LA.  C:  MS.  D;  GA 
The  investigation  revealed  that 
criteria  (1)  and  criteria  (2)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification.  Sales  or  production  did 
not  decline  during  the  relevant  period 
as  required  for  certification. 
TA-W-32.994:  Minnesota  Mining  and 
Manufacturing  Co  (3-M),  St.  Paul. 
MN 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 

TA-W-32.939:  Eaton  Corp.  Automotive 
Controls  Div..  Wauwatosa.  WI 
In  early  1996.  the  parent  company  of 
the  Automotive  Control  Div.  of  Eaton 
Corp  made  a  corporate  decision  to 
transfer  production  to  another  domestic 
facility. 

TA-W-33,039;  Brunswick  Marine. 
Nappene,  IN 
Production  of  fishing  boats  at  the 
subject  plant  was  transferred  to  a 
successor  firm,  which  is  located 
domestically. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
TA-W-33.094:  Amphenol  Corp.. 

Amphenol  Aerospace  Operations, 

Sidney,  NY:  February  23,  1997. 
TA-W-33.019:  Kenneth  Fox  Supply  Co., 

Fox  Packaging,  McAllen,  TX: 

November  25,  1995. 
TA-W-33,028:  Fun-Tees,  Inc.,  Concord, 

NC:  December  4,  1995. 
TA-W-33,078:  Westinghouse  Electric 

Corp..  Ft.  Payne.  AL:  December  18, 

1995. 
TA-W-33,159:  AMP.  Inc..  Roanoke,  VA: 

fanuaryl7,  1996. 
TA-W-33,048:  Hamilton  Beach-Proctor 

Silex,  Inc.,  Washington,  NC: 

November  27,  1995. 
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TA-W-33.085;  Montana  Power  Co., 

Butte.  MT:  December  27.  1995. 
TA-W-33,010:  Sau  Mee  Sewing,  San 

Francisco,  CA:  November  18,  1995. 
TA-W-33,035:  RHO  Industries,  Inc.. 

Buffalo,  NY:  November  25,  1995. 
TA-W-33,098:  Rohm  and  Haas  Co.. 

Philadelphia,  PA:  December  26, 

1995. 
TA-W-33, 1 06;  Navistar  International 

Transportation  Corp.,  Foundry- 
Machining,  Waukesha,  WI:  fanuaiy 

8,  1996. 
TA-W-32,918;  Osh  Kosh  B'Bosh, 

Liberty,  KY:  October  28,  1995. 
TA-W-33,057;  Modine  Manufacturing 

Co.,  Modine  Heat  Transfer,  Inc., 

Camdenton,  MO:  December  16, 

1995. 
TA-W-32,982;  Delta  Wood  Products, 

Inc.,  Trumann,  AR:  November  7, 

1995. 
TA-W-33, 056;  Diana  Manufacturing 

Co..  Inc.,  Westville,  Nf:  December 

12.  1995. 
TA-W-33,043:  United  Techncologies 

Automotive,  Inc.,  Zanesville.  OH: 

December  6,  1995. 
TA-W-33.084:  Mallinckrodt  Medical, 

Inc.,  Mallinckrodt  Anesthesiology, 

Argyle.  NY:  March  10,  1997. 
TA-W-32.921:  T.f.F.C.  Manufacturing 

Co.,  Inc.,  Cleveland,  OH:  November 

4,  1995. 
J'A-W-33,073;  Rugged  Sportwear  LLC, 

Lawrenceville,  VA:  December  12, 

1995. 
TA-W-33,091:  Girls  Will  Be  Girls,  Inc.. 

Athens,  TN:fanuary2,  1996. 
TA-W-33,052;  Cesare's  Apparel.  Inc., 

Daneilsville.  PA:  December  11. 

1995. 
TA-W-33.115:  Comfort  Care  Products, 

Inc.,  Div.  of  Smith  &■  Nephew,  Inc., 

Pontotoc.  MS:  January  17.  1996. 
TA-W-32,999:  Andover  Togs,  Inc., 

Springdale  Fashions,  Clinton.  NC: 

November  19,  1995. 
TA-W-33,062:  U.A.  Technologies. 

(Currently  Operating  as  Texas-HAI 

LP),  Brownsville,  TX:  December  12, 

1995. 
TA-W-33,037  &  A;  Blue  Bird  Corp.. 

York,  PA  and  New  York.  NY: 

December  4,  1995. 
TA-W-32.998;  Thomas  Lighting-Accent 

Div.,  (formerly  Thomas  Industries- 
Capri  Lighting).  Los  Angeles.  CA: 

November  22,  1995. 
TA-W-32,933;  American  Fashion 

Sportwear,  Inc.,  Brooklyn,  NY: 

November  6,  1995. 
TA-W-33,072;  Tetley  USA,  Morris 

Plains.  NJ:  December  9.  1995. 
TA-W-33.051;  Premium  Manufacturing, 

Inc..  Gilbert.  AZ:  December  16. 

1995. 
TA-W-33.042;  Komatsu  America 

International  Co.,  Galion,  OH: 

December  10,  1995. 


TA-W-32,981;  Dayco  Products,  Inc.. 

Waynesville,  NC:  November  1 1, 

1995. 
TA-W-33.097;  Will  Knit.  Inc..  Oayton. 

NC:  October  16.  1995. 
TA-W-32.948;  East  Tennessee 

Undergarment.  Elizabethton.  TN: 

November  7.  1995. 
TA-W-33.041;  Roederstein  Electronics. 

Inc..  Statesville,  NC:  December  9. 

1995. 

Also,  pursuant  to  Title  V  of  the  North 
.  American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  February, 
1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivisions  thereof)  have  become 
totally  or  partially  separated  from 
employment  and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  bom  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importanUy  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  direcUy  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinatioiis  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  bom 
Canada  or  Mexico  did  not  contribute 
importanUy  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 


NAFTA-TAA-0 1398;  Diana  .     , 

Manufacturing  Co.,  Inc.,  Westville. 

NJ 
NAFTA-TAA-001441;  Webcrafi  Games, 

Inc..  North  Brunswick.  NJ 
NAFTA-TAA-01407;  SGL  Carbon  Corp.. 

St.  Mary's,  PA 
NAFTA-TAA-01382:  Union  City  Body 

Co.,  LP,  Union  City  Body  Co..  Union 

City  Div..  Union  City,  IN 
NAFTA-TAA-01464;  Norandal  USA. 

In.,  Scottsboro.  AL 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
NONE 

Affirmative  Detenninatioiis  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  Impact  date  for  all 
workers  for  such  determination. 
NAFTA-TAA-01401  6-  A;  Blue  Bird 

Fabrics  Corp.,  York,  PA  and  New 

York,  NY:  December  1 7.  1995. 
NAFTA-TAA-01411;  Mallinckrodt 

Medical  Inc.,  Mallinckrodt. 

Anesthesiology,  Argyle,  NY: 

February  17,  1997. 
NAFTA-TAA-01394;  Vanity  Fair  Mills. 

Inc.,  Monroeville,  AL:  December  19. 

1995. 
NAFTA-TAA-01403:  United 

Technologies  Automotive,  Inc., 

Zanesville.  OH:  December  6,  1995. 
NAFTA-TAA-01309;  fJH.  Collectibles, 

Inc.,  Nevada,  MO:  October  21.  1995. 
NAFTA-TAA-01442;  AMP.  Inc.. 

Roanoke,  VA:  January  17,  1996. 
NAFTA-TAA-01424;  Amphenol  Corp.. 

Amphenol  Aerospace  Operations. 

Sidney.  NY:  January  9.  1996. 
NAFTA-TAA-01448;  R  and  S  Dress  Mfg 

Co..  Shippensburg.  PA:  January  23. 

1995. 
NAFTA-TAA-01 422;  PAK  2000, 

Lancaster,  NH:  January  7,  1996. 
NAFTA-TAA-01412;  Montana  Power 

Co.,  Butte,  MT:  December  27.  1995. 
NAFTA-TAA-01418;  Navistar 

International  Transportation  Corp.. 

Foundry-Machining  Wakesha.  WI: 

January  9,  1996. 
NAFTA-TAA-01 311;  Spectra  Knit 

Manufacturing  Co.,  Mifflinburg  PA: 

October  10,  1995. 
NAFTA-TAA-01397;  Atiantic  Steel 

Industries,  Inc.,  Cartersville,  GA: 

December  13.  1995. 
NAFTA-TAA-01387;  Uj\.  Technologies 

(Currently  Operating  as  Texas — 

HAILLP),  Brownsville,  TX: 

December  12,  1995. 
NAFTA-TAA-01 389;  Komatsu  America 

International  Co.,  Galion,  OH: 

December  10. 1995. 
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NAFTA-TAA-01381  &  A;  Homerville 
Textile,  Homerville,  GA  and 
Hazelhurst  Textile.  Hazelhurst,  GA: 
December  11.  1995. 

NAFTA-TAA-01377:  workers  of 
Personnel  Partners,  employed  at 
WCl/Domestic.  Mishawaka.  IN: 
Decembers.  1995. 

NAFTA-TAA-01370:  J.H.  Collectibles, 
Milwaukee,  WI:  November  22,  1995. 

NAFTA-TAA-01373:  Andover  Togs, 
Inc..  Springdale  Fashions.  Clinton. 
NC:  November  19.  1995. 

NAFTA-TAA-01429;  Sara  Lee  Hosiery, 
Hartsville.  SC:  January  15,  1996. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  February, 
1997.  Ckipies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 


Dated:  February  20, 1997. 
Russell  T.  Kile. 

Program  Manager.  Policy  &■  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  97-6151  Filed  3-11-97;  8:45  am] 

BILUNO  CODE  4S10-01-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance. 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 


threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  24, 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  24, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  10th  day 
of  February.  1997. 
Russell  T.  Kile, 

Progmm  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


OTTA  Institutions 

(Petittoos  Instrtuted  on  02/10/97;  Contact:  Regina  Chapman  (FTS)  219-6555] 


Subiect  Firm  (petitioners) 


Contact  Technologies  (Co.)  

ABB  Aat  Preheater  (Wkrs) 

Frigidaire  Home  Products 

(UAW). 

Sunbeam  (Wkrs)  

Sanken  USA  (Wkrs) 

Ashwofth  Brothers.  Inc.  (Wkrs) 
R  and  S  Dress  Mig  Co.  (CO.) 

Lorraine  Linens  (Wkrs)  

A.  Wimpfheimer  and  Bro.  (Co.) 
/Vxelrod  and  Axelrod  Sales 

(Co.). 
National  Apparel  (Co.)  


Location 


St.  Marys.  PA  

Enterprise,  KS  

Greenville,  Ml  

McMinnville,  TN  

Mukilleo,  WA 

Salinas,  CA 

Shippensburg,  PA  .... 
Hialeah  Gardens,  FL 

Stonington,  CT 

New  York.  NY 

Boyerlown,  PA 


Contact  person 


William  Pichler 

Corey  Guenter 

Larry  Frerxih  

Jerry  KulkowsJd 

Tina  McPherson  

Tom  Shelhamer 

John  Rhine  

Kenneth  Josephy  .... 

Fred  Lidsky 

Dale  Kariin 

Michael  Rittenhouse 


Telephone 


814-834-9000 
716-596-2757 
616-754-7131 

615-668-4121 
206-259-5498 
540-665-1360 
717-532-2178 
954-425-0800 
860-535-1050 
212-673-9325 

610-792-0520 


TA-W  No. 


33,162 
33.163 
33.164 

33.165 
33,166 
33.167 
33,168 
33,169 
33,170 
33.171 

33,172 


Date  of 
petition 


01/24/97 
01/21/97 
01/15/97 

01/22/97 
01/10/97 
01/06«7 
01/23/97 
01/17/97 
01/24/97 
01/24/97 

01/20/97 


OTAA  INSTITUTIONS 
Petitions  Instituted  on  02/10/97] 


TA-W 


Subiect  Firm  (petitkx>ers) 


Locatk>n 


Dale  of 


Product(s) 


33,173 
33,174 
33,175 
33,176 
33,177 
33,178 

33.179 
33,180 
33.181 
33,182 
33.183 
33.184 


Natkxial  Apparel  (Wkrs) 

Four  Seasons  Fatxics  (Wkrs)  .... 

Medite  CorporatKxi  (Wkrs) 

Sinks  Sames  Corp  (Wkrs)  

UNITE  (UNITE)  

Sahara  Sportswear  (Wkrs)  

Joyce  Sportswear  Co.  (Wkrs)  .... 

N.LC,  Inc.  (Wkrs) 

A  arxl  A  Consultants  (Wkrs) 

Oxford  Shirt  Group  (Co.)  

Niagara  Mohawk  Power  (IBEW) 
Northway  Products  (Wkrs) 


Carbon  HHI.AL  

New  York,  NY  

White  City,  OR  

Franklin  Park,  IL  .... 
Wilkes  Barre.  PA .... 
El  Paso.  TX 

Gary.  IN  

Trout  Creek,  MT  .... 

El  Paso.  TX 

Vidalia.  GA  

West  Syracuse.  NY 
Rensselaer.  IN  


01/24/97 
12/20/96 
01/24/97 
01/26/97 
01/28/97 
01/28/97 

01/30«7 
01/27/97 
01/23/97 
01/28/97 
0^f28/97 
01/14/97 


CanxMjflage  Trousers. 

Swimwear  Fabrics. 

Dimension  Lumber. 

Paint  Spray  Equipment 

Labor  Union. 

Embroidered     Golf     Sportswear 

and  Bags. 
Ladies'  Ck)thing. 
Right-of-Way  ^wyers. 
Pants.  Skirts,  Overalls,  Shorts. 
Men's  Dress  Shirts. 
Electric  Power  Generatiori. 
Bathroom  Furniture. 
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OTAA  INSTITUTIONS— Continued 
(Petitions  Instituted  on  02/10/97] 


TA-W 

Subject  Finn  (petitioners) 

Location 

Dateof 
petition 

PfOduct(s) 

33.185 
33,186 
33,187 
33,188 
33,189 
33,190 
33,191 
33,192 
33.193 

Montana  Power  Company  (Co.)  

Quality  Park  Products  (GCIU)  

J  and  J  Group  (Wkrs)  

Cartxjrundum  Corporation  (Co.)  

Cartxjrundum  Corporation  (Co.)  

Alliorl  <>innal  Inr    fWkrsI            

Missoula,  MT  

St  Paul  MN  

01/21/97 
0M2A/97 
01/28/97 
01/04/97 
01/24«7 
01/27/97 
01/23/97 
01/30«7 
01/24/97 

Electric  Power. 
Envetopes. 

Waynesboro,  PA _ 

Amherst,  NY  - 

Phoenix,  AZ  

Parsippany,  NJ  .........    .„^.......... 

Ladies'  Apparel. 
Boron  Nitride. 
Microetectrontcs. 
Alk>y  Ribbon. 

/VIsea  Veneer  Inc  (Wkrs) 

Newport,  OR  

Aurora,  OH „..............„....._ — 

Rio  Piedras,  PR ~ 

Veneer. 

Lamson  and  Sessions  (Wkrs) 

Valtex  Industries  (Co.)  

Pipes. 

Bras  and  Panties. 

(PR  Doc.  97-6149  Filed  3-11-97;  8:45  am] 
BtUJNG  CODE  4610-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 


the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n, 
Chapter  2,  of  the  AcL  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  March  24, 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 


the  Program  Manager.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  24, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  3rd  day  of 
February  1997. 
RnsseUT.iCik, 

Program  Manager,  Policy  6-  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


APPENDIX— PETITIONS  INSTITUTED  ON  02/03/97 


TA-W 


33,134 
33,135 
33,136 

33.137 
33,138 

33.139 

33.140 
33.141 
33,142 
33,143 
33,144 
33,145 
33,146 
33,147 
33,148 
33,149 
33,150 
33,151 
33.152 
33.153 
33.154 
33,155 
33,156 
33.157 

33.158 


Subiect  firm  (petitioners) 


Cott  Distributors  USA  (Wkrs) 
Townwear  Garment  (Comp)  .. 
Lerwx  Crystal,  Inc  (Wkrs)  


C  and  A  WaUcoverings  (UPIU) 
Pollard  Banknote  Ltd  (UPIU)  ... 


Random  House  Value  Pub.  (Wkrs) 


Bristol  Jeans.  Inc  (Wkrs)  

Xerox  Corp  (UNITE)  

Simpson  Industries  (Wkrs)  

/Vrvin  North  /American  Auto  (Wkrs)  . 

NNT.  Inc  (Wkrs) 

Milttown  Manufacturing  (Wkrs)  

Federal  Mogul  Corp  (Wkrs) 

Crystal  Mills  (Wkrs)  

ITT  Cannon — (Comp) , 

R»ni  Fashions  (Wkrs) .... 

Cinch  Connector  Div.  (Comp)  

Bryan  Industries,  Inc  (Wkrs) 

Sanyo  Audk)  Mfg  (USA)  (Wkrs)  

Brownsville  Manufacturing  (Comp) 

West  Plains  Shoe  Co  (Wkrs)  

Springlift  (Wkrs)  

Dixie  Kids,  Inc  (Comp)  ™. 

Envisions,  Inc  (Wkrs) 


Location 


OakfieW,  NY  

Hiawassee,  GA  ... 
Mt.  Pleasant,  PA 


Plattsburgh,  HY  

North  Brunswick.  NJ 


Avenel,  h4J 


Ansewn  Shoe  Co  (Comp)  Bangor.  ME 


Bristol.  TN 

Oklahoma  City.  OK .. 

Jackson,  Ml  

Dexter,  MO  ..... ..... 

Clinton,  SC  

Red  Boiling  Spr,  TN 

Leiters  Ford,  IN _ 

Charlotte.  NC 

.Santa  Ana,  CA  

/MIentown,  PA 

Lombard,  IL  

Tulsa.  OK  

MiJroy,  PA 

Brovvnsville,  TX 

West  Plains.  MO 

Monticello,  /VR  

Fayetteville,  NC 

Harlinger,  TX  


Date  of 
petitkxi 


01/15/97 
01/20/97 
01/17/97 

01/21/97 
01/13/97 

12/19/96 

01/17/97 
01/13/97 
01/13/97 
01/11/97 
01/15/97 
01/17/97 
01/15/97 
01/13/97 
01/14/97 
01/17/97 
01/13«7 
01/14/97 
01/17/97 
01/1 3«7 
01/22/97 
12/31/96 
01/23/97 
12X)3/96 

01/16/97 


Produces) 


Soft  Drink  Beverages. 

Ladies'  Sportswear. 

Crystal  Glassware  and  Stem- 
ware. 

WaNp^ier. 

Lottery  Tickets,  -Magazine  In- 
serts. 

Distribulkxi  and  Warehousing  of 
Books. 

Men's  and  Ladies'  Jeans. 

AWAT  Phote)receplors. 

/Automobile  Parts. 

Mufftefs.* 

Motors,  Fans. 

Cutting  and  Sewing  Contractors. 

Ughting  Products. 

Sweat  Shirts  and  T-Shirts. 

Connectors. 

Shirts,  Dresses,  Pants. 

Electrical  Connectors. 

QuUrens  Ctothing. 

Speaker  Systems. 

Men's  Pants. 

Shoes. 

Pedestals  kx  Boats.  &  Brackets. 

ChiUren's  Ctothing. 

Encoders.  Data  Entry  kx  US 
Postal  Serv. 

Handsewn  Leather  Shoes. 
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Appendix— Petitions  Instituted  On  02/03/97— Continued 

T/^W 

Subject  firm  (petitioners) 

Location 

Date  of 
petition 

Product(8) 

33.159  

33.160  

33  161  

AMP.  Inc  (Wkrs)  

Rolfe.  Inc  (UFCW) 

Pirelli  Armstrong  Tire  (Wkrs)  

Roanoke.  VA  

Seattle.  WA  

Madison.  TN  

01/17/97 
01/24/97 
01/24«7 

Electhcai  Connectors. 
Recreational  Ctothing. 
Tires. 

[FR  Doc.  97-6152  Filed  3-11-97;  8:45  am| 
aajJNQ  COOC  4610-W-M 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination; 
Decisions. 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  apphcable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 .  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis- Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis- Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 


determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Ofiice  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  he  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

New  General  Wage  Determination 
Decisions 

The  number  of  decisions  added  to  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  are  listed  by  Volum^  and 
States: 

Volume  V 

Texas: 
TX970119  (Mar.  14. 1997) 
TX970120  (Mar.  14.  1997) 


Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  l)eing  modified  are  listed 
by  Volume  and  State.  £)ates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts: 

MA970OO1  (Frf).  14.  1997) 

MA970002  (Feb.  14, 1997) 

MA970003  (Feb.  14,  1997) 

MA970007  (Feb.  14. 1997) 

MA970O09  (Feb.  14.  1997) 

MA970017  (Feb.  14.  1997) 

MA970018  (Feb.  14.  1997) 

MA970019  (Feb.  14,  1997) 

MA970O20  (Feb.  14.  1997) 

MA970021  (Feb.  14. 1997) 
Maine: 

ME970OO5  (Feb.  14.  1997) 

ME970010  (Feb.  14.  1997) 

ME970022  (Feb.  14.  1997) 

ME970037  (Feb.  14.  1997) 
New  Jersey: 

N)970003  (Feb.  14.  1997) 

J^970007  (Feb.  14.  1997) 

Volume  II 

None 

Volume  ni 

Florida:  FL970018  (Feb.  14. 1997) 
Kentucky: 

KY970OO1  (Feb.  14. 1997) 

KY970O02  (Feb.  14.  1997) 

KY970O03  (Feb.  14.  1997) 

KY970OO4  (Feb.  14.  1997) 

KY970025  (Feb.  14.  1997) 

KY970027  (Feb.  14.  1997) 

KY970029  (Feb.  14.  1997) 

Volume  IV    . 

Ulinois: 

IL970001  (Feb.  14. 1997) 
IL970002  (Feb.  14.  1997) 
IL970007  (Feb.  14,  1997) 
IL970009  (Feb.  14. 1997) 
IL970016  (Feb.  14.  1997) 
IL970018  (Feb.  14. 1997) 
IL970O22  (Feb.  14.  1997) 
IL970024  (Feb.  14.  1997) 
IL970O27  (Feb.  14.  1997) 
IL970O31  (Feb.  14.  1997) 
IL970O32  (Feb.  14.  1997) 
IL970037  (Feb.  14, 1997) 
IL970045  (Feb.  14,  1997) 
IL970046  (Feb.  14.  1997) 
IL970050  (Feb.  14.  1997) 
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IL970051  (Feb.  14, 1997) 

IL970066  (Feb.  14, 1997) 

IL970070  (Feb.  14, 1997) 
Indiana: 

IN970003  (Feb.  14, 1997) 

IN970016  (Feb.  14, 1997) 

IN970059  (Feb.  14. 1997) 
Michigan: 

MI970001  (Feb.  14, 1997) 

M1970002  (Feb.  14,  1997) 

M1970OO3  (Feb.  14.  1997) 

MI970OO5  (Feb.  14. 1997J 

MI970012  (Feb.  14, 1997) 

MI970030  (Feb.  14.  1997) 

MI970047  (Feb.  14.  1997) 

MI970062  (Feb.  14.  1997) 

M1970063  (Feb.  14.  1997) 
Ohio: 

OH970002  (Feb.  14.  1997) 

OH970003  (Feb.  14, 1997) 

OHg70026  (Feb.  14. 1997) 

OH970028  (Feb.  14. 1997) 

OH970029  (Feb.  14. 1997) 

OH970034  (Feb.  14. 1997) 

Volume  V 

Louisiana:  LA970005  (Feb.  14, 1997) 

Missouri: 

MO970001  (Feb.  14,  1997) 
MO970003  (Feb.  14, 1997) 
MC)970006  (Feb.  14, 1997) 
MO970007  (Feb.  14,  1997) 
MO970008  (Feb.  14,  1997) 
MO9700O9  (Feb.  14,  1997) 
MO970010  (Feb.  14, 1997) 
MO970013  (Feb.  14,  1997) 
MO970014  (Feb.  14,  1997) 
MO970015  (Feb.  14, 1997) 
MO970017  (Feb.  14, 1997) 
MC)970O41  (Feb.  14, 1997) 
MO970O42  (Feb.  14.  1997) 
MO970043  (Feb.  14.  1997) 
MO970047  (Feb.  14,  1997) 
MO970049  (Feb.  14,  1997) 
MC)970051  (Feb.  14,  1997) 
MO970054  (Feb.  14, 1997) 
MO970055  (Feb.  14.  1997) 
MO970056  (Feb.  14,  1997) 
MO970057  (Feb.  14,  1997) 
MC)970058  (Feb.  14,  1997) 
MC)970059  (Feb.  14,  1997) 
MC)970060  (Feb.  14,  1997) 
MO970062  (Feb.  14. 1997) 
MO970O63  (Feb.  14.  1997) 
MC)970064  (Feb.  14.  1997) 
MO970065  (Feb.  14. 1997) 
MO970067  (Feb.  14. 1997) 
MO970068  (Feb.  14. 1997) 
MO970072  (Feb.  14, 1997) 

Nebraska:  NE970007  (Feb.  14, 1997) 

Texas: 

TX970018  (Feb.  14, 1997) 
TX970023  (Feb.  14, 1997) 
TX970050  (Feb.  14,  1997) 

Volume  VI 

None 

Volume  Vn 

California: 
CA970055  (Feb.  14, 1997) 
CA970059  (Feb.  14.  1997) 
CA970095  (Feb.  14. 1997) 
CA970097  (Feb.  14, 1999) 
CA970102  (Feb.  14. 1997) 
CA970106  (Feb.  14. 1997) 
CA970112  (Feb.  14.  1997) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  docimient  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  armual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  7th  Day  of 
March  1997. 
Margaret  Washington, 
Chief,  Branch  of  Construction  Wage 
Determinations. 
(FR  Doc.  97-6154  Filed  J-11-97;  8:45  am) 

BILUNQ  CODE  4510-Z7-M 


Bureau  of  Labor  Statistics 

Proposed  Coltection;  Comment 
Request 

ACHON:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 


financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
revision  of  the  "Inte-national  Price 
Program — ^U.S.  Export  Price  Indexes." 
A  copy  of  the  proposed  information 
collection  requests  (ICR)  can  be 
obtained  by  contacting  the  individual 
listed  below  in  the  addresses  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
April  11.  1997. 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
which: 

— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
— Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submissions  of 
responses. 
ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue,  N.E.,  Washington,  D.C.  20212. 
Mr,  Kurz  can  be  reached  on  202 — 606- 
7628  (this  is  not  a  toll  free  number). 

SUPPLEMENTARY  MFORMATKM: 

Backgreond 

The  U.S.  Export  Price  Indexes, 
produced  continuously  by  the  Bureau  of 
Labor  Statistics'  International  Price 
Program  (IPP)  since  1971,  measure  price 
change  over  time  for  all  cat^ories  of 
exported  products,  as  well  as  many 
services.  The  Office  of  Management  and 
Budget  has  listed  the  Export  Price 
Indexes  as  a  major  economic  indicator 
since  1982. 

The  indexes  are  widely  used  in  both 
the  public  and  private  sectors.  The 
primary  public  sector  use  is  the 
deflation  of  the  U.S.Trade  statistics  and 
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the  Gross  Domestic  Product;  the  indexes 
are  also  used  in  formulating  U.S.  trade 
pohcy  and  in  trade  negotiations  with 
other  countries.  In  the  private  sector, 
uses  of  the  Export  Price  Indexes  include 
market  analysis,  inflation  forecasting, 
contract  escalation,  and  replacement 
cost  accounting. 

The  IPP  indexes  are  closely  followed 
statistics  which  are  viewed  as  sensitive 
indicators  of  the  economic  environment. 
The  Department  of  Commerce  uses  the 
monthly  statistics  to  produce  monthly 
and  quarterly  estimates  of  inflation- 
adjusted  trade  flows.  Without 
continuation  of  data  collection,  it  would 
be  extremely  difficult  to  construct 
accurate  estimates  of  the  U.S.  Gross 
I>omestic  Product.  In  addition.  Federal 
pohcy-makers  in  the  Department  of  the 
Treasury,  the  Coimcil  of  Economic 


Advisors,  and  the  Federal  Reserve  Board 
utilize  these  statistics  on  a  regular  basis 
to  improve  these  agencies'  formulation 
and  evaluation  of  monetary  and  fiscal 
pohcy,  and  evaluation  of  the  general 
business  environment. 

Current  Actions 

The  IPP  continues  to  modernize  data 
collection  and  processing  to  permit 
more  timely  release  of  its  indexes  and 
to  reduce  reporting  burden.  The  IPP  is 
using  the  telephone  rather  than  personal 
visits  for  initiation  in  limited  situations. 
We  beUeve  that  initiation  by  telephone 
reduces  reporting  burden  with  no  loss 
in  response.  Other  potential  initiation 
techniques  to  reduce  burden  being 
reviewed  include  less  frequent  sampling 
of  more  stable  item  areas,  use  of  broader 
item  areas  in  certain  cases,  and 


retention  of  items  initiated  in  previous 
samples  which  reporters  still  trade.  To 
reduce  the  time  required  for  processing 
new  items,  direct  entry  of  initiation  data 
from  the  field  will  be  tested.  Also,  for 
repricing,  the  use  of  fax  telephone  lines 
to  permit  direct  collection  and  entry 
into  our  database  is  being  considered.  In 
addition,  use  of  the  Internet  for  monthly 
repricing  is  being  reviewed,  contingent 
upon  the  resolution  of  questions  relating 
to  the  security  of  the  data. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  International  Price  Program — 
U.S.  Export  Price  Indexes. 

OMB  Number:  1220-0025. 

Affected  Public:  Business  or  other  for- 
profit. 


Form 


Total 
respondents 


Frequerx:y 


Total  annual 
responses 


Average  time 

per  response 

(hrs.) 


Estimated  total 
burden  (hrs.) 


2894B  .... 

3008 

3007D  .... 

Total 


1613 
1613 
3235 


4848 


Annually 
Anrujally 
Montt>ty  . 
Quarterly 


1613 

1613 

38540 


.75 
,25 

.53 


1210 

40325 

204262 


41766 


22039 


Total  Burden  Cost  (capitcd/staitup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington,  D.C.,  this  6th  day  of 
March.  1997. 
W.  Stuart  Rust,  Jr., 
Acting  Chief.  Division  of  Management 
Systems.  Bureau  of  Labor  Statistics. 
|FR  Doc.  97-6147  Filed  3-11-97;  8:45  ami 
BOiJNG  COOE  4aie-24-« 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/ or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 


format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
revision  of  the  "International  Price 
Program — U.S.  Import  Price  Indexes." 
A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
May  12. 1997. 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
which: 

— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
— Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submissions  of 
responses. 

ADOflESSESS:  Send  comments  to  Karin 
G.  Kurz,  BLS  Clearance  Officer,  Division 
of  Management  Systems,  Bureau  of 
Labor  Statistics,  Room  3255,  2 
Massachusetts  Avenue,  N.E., 
Washington,  D.C.  20212.  Ms.  Kurz  can 
be  reached  on  202-606-7628  (this  is  not 
a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  Import  Price  Indexes, 
produced  continuously  by  the  Bureau  of 
Labor  Statistics'  International  Price 
Program  (IPP)  since  1971,  measure  price 
change  over  time  for  all  categories  of 
imported  products,  as  well  as  many 
services.  The  Office  of  Management  and 
Budget  has  listed  the  Import  Price 
Indexes  as  a  major  economic  indicator 
since  1982. 

The  indexes  are  widely  used  in  both 
the  public  and  private  sectors.  The 
primary  public  sector  use  is  the 
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deflation  of  the  U.S.  Trade  statistics  and 
the  Gross  Domestic  Product;  the  indexes 
are  also  used  in  formulating  U.S.  trade 
policy  and  in  trade  negotiations  with 
other  countries.  In  the  private  sector, 
uses  of  the  Import  Price  Indexes  include 
market  analysis,  inflation  forecasting, 
contract  escalation,  and  replacement 
cost  accounting. 

The  IPP  indexes  are  closely  followed 
statistics  which  are  viewed  as  sensitive 
indicators  of  the  economic  environment. 
The  Department  of  Commerce  uses  the 
monthly  statistics  to  produce  monthly 
and  quarterly  estimates  of  inflation- 
adjusted  trade  flows.  Without 
continuation  of  data  collection,  it  would 
be  extremely  difficiUt  to  construct 
accurate  estimates  of  the  U.S.  Gross 
Domestic  Product.  In  addition.  Federal 
policy-makers  in  the  Department  of  the 


Treasury,  the  Council  of  Economic 
Advisors,  and  the  Federal  Reserve  Board 
utiUze  these  statistics  on  a  regular  basis 
to  improve  these  agencies'  formulation 
and  evaluation  of  monetary  and  fiscal 
p>oUcy,  and  evaluation  of  the  general 
business  environment. 

Current  Actions 

The  IPP  continues  to  modernize  data 
collection  and  processing  to  permit 
more  timely  release  of  its  indexes  and 
to  reduce  reporting  burden.  The  IPP  is 
using  the  telephone  rather  than  personal 
visits  for  initiation  in  Umited  situations. 
We  beheve  that  initiation  by  telephone 
reduces  reporting  burden  with  no  loss 
in  response.  Other  potential  initiation 
techniques  to  reduce  burden  being 
reviewed  include  less  frequent  sampling 
of  more  stable  item  areas,  use  of  broader 


item  areas  in  certain  cases,  and 
retention  of  items  initiated  in  previous 
samples  which  reporters  still  trade.  To 
reduce  the  time  required  for  processing 
new  items,  direct  entry  of  initiation  data 
from  the  field  will  be  tested.  Also,  for 
repricing,  the  use  of  fax  telephone  lines 
to  permit  direct  collection  and  entry 
into  our  database  is  being  considered.  In 
addition,  use  of  the  Inteqiet  for  monthly 
repricing  is  being  reviewed,  contingent 
upon  the  resolution  of  questions  relating 
to  the  security  of  the  data. 

Type  of  Review:  Revision  of  a 
currendy  approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  International  Price  Program — 
U.S.  Import  Price  Indexes. 

0\{B  Number:  1220-0026. 

Affected  Public:  Business  or  other  for- 
profit. 


Form 


3007B  .... 
3008  — 
3007D  .... 

Total 


Total 
respondents 


1,725 
1,725 
3235 


4,960 


Frequerx:y 


Annually  

Annually  

Monthiy/Ouarterty 


Total  annual 
responses 


1,725 

1,725 

38.540 


41,990 


Average  time 

per  response 

(hrs.) 


1 


.334 
.56 


Estimated  total 
burden  (hrs.) 


1.725 
576.15 
21,582.4 


23,884 


Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approvfd  of  the 
information  collection  request;  they  also 
wall  become  a  matter  of  public  record. 

Signed  at  Washington.  D.C,  this  6th  day  of 
March,  1997. 
W.  Stuart  Rust.  Jr., 
Acting  Chief,  Division  of  Management 
Systems,  Bureau  of  Labor  Statistics. 
[PR  Doc.  97-6148  Filed  3-11-97;  8:45  ami 

BILLING  COOE  4S10-24-M 


NATIONAL  SCIENCE  FOUNDATION 

Proposed  Collection:  Comment 
Request 

Title  of  Collection:  Public 
Understanding  of  and  Attitudes  Toward 
Science  and  Technology. 

In  compUance  with  the  requirement 
of  Section  3508(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  th^ 
National  Science  Foimdation  (NSF) 
publishes  periodic  summaries  of 
proposed  projects.  Such  a  notice  was 
published  at  Federal  Register  67350. 


dated  December  20, 1996.  No  comments 
were  received. 

The  materials  are  now  being  sent  to 
OMB  for  review.  Send  any  written 
comments  to  Desk  Officer,  OMB,  3145- 
033,  OIRA,  OMB,  Washington,  D.C. 
20503.  OMB  should  receive  comments 
within  30  days  after  the  date  of  this 
notice. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty,  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information,  (c) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be 
collected,  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  data  collection 
techniques  and  other  forms  of 
information. 

Proposed  Project:  Study  of  the  PubUc 
Understanding  of  and  Attitudes  Toward 
Science  and  Technology — New — A 
telephone  survey  of  approximately 
2,000  adults  aged  18  and  over. 

The  proposed  survey  continues  a 
series  of  national  surveys  of  public 
understanding  of  and  attitudes  toward 
science  and  technology  that  began  in 
1972.  It  is  used  in  the  preparation  of  a 
chapter  in  the  Science  and  Engineering 


Indicators  reports  by  the  National 
Science  Board,  as  mandated  by  Section 
4(j)(I)  of  the  National  Science 
Foundation  Act  of  1950,  as  amended. 
The  Science  and  Engineering  Indicators 
report  and  the  chapter  on  pubUc 
understanding  and  attitudes  are  widely 
used  by  planners  and  program 
development  staff  in:  federal  and  state 
agencies,  universities,  research  centers, 
and  similar  institutions,  and  by 
journalists  and  other  individuals 
seeking  to  commimicate  with  the  public 
concerning  science  and  technology.  The 
average  burden  per  respondent  is 
estimated  to  be  22  minutes,  producing 
a  total  burden  of  733  hours  for  the 
complete  study. 

Dated:  M|irch  6,  1997. 
Gail  A.  McHenry, 
NSF  Reports  Clearance  Officer. 
(PR  Doc.  97-6070  Filed  3-11-97;  8:45  am] 
BILLMQ  COOE  7565-01-M 


Special  Emphasis  Panel  in  Networtdng 
and  Communications  Research  and 
Infrastructure;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  for  Connections 
to  the  Internet  Panel  (#1207). 
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Date  and  Time:  March  2&-27. 1997;  8:30 
a.m.  to  SKX)  p.in. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  1175,  Arlington, 
VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Person(s):  Mark  Luker,  Program 
Director,  aSE/NC3y.  Room  1175,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230,  (703)  306-1950. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  for  the  Connections  to  the  Internet 
Program. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
techoical  infonnation;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  7. 1997. 
Linda  Allen-Bcotoa, 

Deputy  Director,  Division  of  Human  Resource 

Management,  Acting  Committee  Management 

Officer. 

(FR  Doc.  97-6225  Filed  3-11-97;  8:45  ami 

BILUNQ  CODE  79Sfr-«1-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing  in  Atlanta,  Georgia: 
Aviation  Accident 

In  connection  with  its  investigation  of 
the  accident  involving  Deha  Air  Lines, 
Inc.  Fhght  1288.  MD-88,  N927DA, 
Fensacola  Regional  Airport,  Pensacola, 
Florida,  July  6,  1996,  the  National 
Transportation  Safety  Board  will 
convene  a  public  hearing  at  9:00  a.m., 
(est.)  on  March  26, 1997.  in  Ballroom  A, 
at  the  Atlanta  Hilton  and  Towers  Hotel, 
located  at  255  Courtland  Streef,  Atlanta, 
Georgia  30303.  For  more  information, 
contact  Shelly  Hazle,  Office  of  Public 
Affairs,  Washington,  D.C.  20594. 
telephone  (202)  314-6100. 

Dated:  March  7, 1997. 
Bea  Hardesty. 

Federal  Register  Liaison  Officer 

IFR  Doc  97-6192  Filed  3-11-97;  8:45  amj 

BIUJNGCOOC  7S33-ei-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockot  No.  50-293] 

Pilgrim  Nuclear  Power  Station;  Notice 
of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DFR- 
35  issued  to  Boston  Edison  Company 
(BECo,  the  hcensee)  for  operation  of  the 
Pilgrim  Nuclear  Power  Station  located 
in  Plymouth  Coimty,  Massachusetts. 

The  proposed  amendment  would 
review  and  approve  the  engineering 
analysis  used  to  evaluate  the  effects  of 
damping  values  in  the  seismic  analysis 
of  various  Pilgrim  Station  piping 
systems.  Following  NRC  approval,  BECo 
would  revise  the  Pilgrim  Updated  Final 
Safety  Analysis  Report  (UFSAR)  to 
make  the  above  engineering  analysis  the 
design  basis  of  record  for  the  affected 
piping  systems  provided  in  the 
Ucensee's  January  24, 1997,  letter,  as 
supplemented  on  February  13  and  27, 
1997. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  engineering  evaluation  referenced 
above  compared  newly  generated  in-structure 
response  si>ectra  for  the  reactor  building 
using  an  enhanced  reactor  building  model 
and  included  the  effects  of  soil/structure 
interaction.  The  results  show  the  new  spectra 
are  enveloped  by  a  comparable  UFSAR 
design  basis  spectra  and  that  piping  stresses 


are  less  than  design  basis  allowables.  The 
new  spectra  differ  from  the  current  UFSAR 
response  spectra  in  that  the  generic 
Regulatory  Guide  1.60  spectral  shape  is  used 
to  characterize  the  0.1 5g  Safe  Shutdown 
Earthquake  control  motion  using  a  soil/ 
structure  interaction  analysis  with  an 
upgraded  structural  model  to  evaluate 
building  response  and  ASME  Code  Case 
N411  damping  values  for  piping  analyses. 

The  new  piping  stresses  computed,  as 
described  above,  result  in  less  than  design 
basis  allowables.  Since  the  stresses  are 
acceptable  and  the  methods  to  compute  them 
used  applicable  Standard  Review  Plan  (SRP) 
guidance,  the  proposed  UFSAR  revision  does 
not  significantly  increase  the  probability  of 
loss-of-coolant  accidents  (i.e.,  piping  failures) 
nor  significantly  reduce  the  reliability  of 
piping  needed  to  mitigate  the  consequences 
of  accidents.  Therefore,  the  proposed 
revision  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  Create  the  ptossibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  revision  relates  to  the  method  used  to 
compute  the  response  of  structures  and 
piping  to  seismic  excitation  and  does  not 
introduce  a  new  type  of  failure  mode.  Since 
no  new  accident  initiators  are  created,  no 
new  types  of  accidents  can  occur.  Therefore, 
the  prop>osed  revision  does  not  create  the 
{Mssibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  for  affected  piping 
systems  is  reduced  because  the  new  response 
spectra  results  in  a  reduction  of  the 
computed  seismic  stresses  comptared  to  those 
computed  using  ctirren't  UFSAR  response 
spectra.  However,  this  reduction  in  margin  is 
not  significant  because  the  resulting  piping 
stresses  are  less  than  design  basis  allowable 
values,  and  the  methods  used  to  compute 
response  spectra  associated  with  the  0.15  g 
Safe  Shutdown  Earthquake  were  determined 
using  applicable  NRC  SRP  guidance.  Thus, 
although  margin  of  safety  for  the  affected 
piping  is  reduced,  it  is  not  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
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fiailure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  fiom  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  lielow. 

By  April  11, 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Conunission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the  Plymouth 
Public  Library,  132  South  Street. 
Plymouth,  Massachusetts.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 


petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shoiild  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  viithout  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  p>etitioner  miist  also 
provide  references  to  those  specific 
sources  and  documetnts  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  Tfce 
contention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notvdthstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the- 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  VS. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptiy  so  inform  the  Commission  by 
a  toU-ftee  telephone  call  to  Western 
Union  at  1-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
follovtring  message  addressed  to  Patrick 
D.  Milano:  petitioner's  name  and 
telephone  niunber.  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  nvunber  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  W.S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street.  36th  Floor.  Boston, 
Massachusetts,  02199,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene.^mended  petitions, 
supplemental  petitions  and/or  requests 
"ioT  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
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balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  24, 1997,  as 
supplemented  February  13  and  27, 
1997,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Plymouth  Public  Library, 
132  South  Street.  Plymouth, 
Massachusetts. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
Alan  B.  Wang, 

Project  Manager,  Project  Directorate  1-3, 
Division  of  Reactor  Projects — //il.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-6176  Filed  3-11-  97;  8:45  ami 
aUJNGCOOE  7S80-01-P 


[Docket  No.  50-313] 

Entergy  Operations,  Inc.;  Arkansas 
Nuclear  One,  Unit  1  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
No.  DPR-51,  issued  to  Entergy 
Operations,  Inc.  (the  licensee),  for 
operation  of  Arkansas  Nuclear  One, 
Unit  1  (ANO-1).  located  in  Pope 
County,  Arkansas. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow  the 
licensee  to  utilize  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  Code  (Code)  Case 
N-514,  "Low  Temperature  Overpressure 
Protection"  to  determine  its  low 
temperatvu«  overpressure  protection 
(LTOP)  setpoints.  By  application  dated 
November  26,  1996,  the  licensee 
requested  an  exemption  from  certain 
requirements  of  10  CFR  50.60, 
"Acceptance  Criteria  for  Fracture 
Prevention  Measures  for  Lightwater 
Nuclear  Power  Reactors  for  Normal 
Operation."  The  exemption  would 
allow  application  of  an  alternate 
methodology  to  determine  the  LTOP 
setpoints  for  ANO-1 .  The  proposed 
alternate  methodology  is  consistent  with 
guidelines  developed  by  the  ASME 
Working  Group  on  Operating  Plant 
Criteria  (WGOPC)  to  define  pressure 
limits  during  LTOP  events  that  avoid 
certain  unnecessary  operational 


restrictions,  provide  adequate  margins 
against  failure  of  the  reactor  pressure 
vessel,  and  reduce  the  potential  for 
unnecessary  activation  of  pressure 
relieving  devices  used  for  LTOP.  These 
guidelines  have  been  incorporated  into 
Code  Case  N-514,  "Low  Temperature 
Overpressure  Protection."  Code  Case  N— 
514  has  been  approved  by  the  ASME 
Code  Committee  and  incorporated  into 
Appendix  C  of  Section  XI  of  the  ASME 
Code  and  published  in  the  1993 
Addenda  to  Section  XI.  However,  10 
CFR  50.55a,  "Codes  and  Standards," 
and  Regulatory  Guide  1.147,  "Inservice 
Inspection  Code  Case  Acceptability," 
have  not  been  updated  to  reflect  the 
acceptability  of  Code  Case  N-514. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  50.60,  all 
lightwater  nuclear  power  reactors  must 
meet  the  fracture  toughness 
requirements  for  the  reactor  coolant 
pressure  boundary  as  set  forth  in  10  CFR 
Part  50.  Appendix  G.  10  CFR  Part  50. 
Appendix  G,  defines  pressure/ 
temperature  (P/T)  limits  during  any 
condition  of  normal  operation  including 
anticipated  operational  occurrences  and 
system  hydrostatic  tests,  to  which  the 
pressure  boundary  may  be  subjected 
over  its  service  lifetime.  It  is  specified 
in  10  CFR  50.60(b)  that  alternatives  to 
the  described  requirements  in  10  CFR 
Part  50,  Appendix  G,  may  be  used  when 
an  exemption  is  granted  by  the 
Commission  under  10  CFR  50.12. 

To  prevent  transients  that  would 
produce  excursions  exceeding  the  10 
CFR  Part  50,  Appendix  G,  P/T  limits 
while  the  reactor  is  operating  at  low 
temperatiues,  the  licensee  installed  the 
LTOP  system.  The  LTOP  system 
includes  the  electromatic  relief  valve 
(ERV)  that  is  set  to  the  LTOP  mode 
when  reactor  pressure  and  temperature 
are  reduced.  The  ERV  prevents  the 
pressure  in  the  reactor  vessel  from 
exceeding  the  P/T  limits  of  10  CFR  Part 
50,  Appendix  G.  However,  to  prevent 
ERV  from  lifting  as  a  result  of  normal 
operating  pressure  surges,  some  margin 
is  needed  between  the  normal  operating 
pressure  and  the  ERV  setpoint. 

To  meet  the  10  CFR  Part  50, 
Appendix  G  P/T  limits,  the  ERV  would 
be  set  to  open  at  a  pressure  very  close 
to  the  normal  pressure  inside  the 
reactor.  With  the  ERV  setpoint  close  to 
the  Qormal  operating  pressure,  minor 
pressure  perturbations  that  typically 
occur  in  the  reactor  could  cause  the  ERV 
to  open  periodically.  This  is  undesirable 
from  the  safety  perspective  because  after 
every  ERV  opening  there  is  some 
concern  that  the  ERV  may  not  reclose. 
A  stuck  open  ERV  would  continue  to 
discharge  primary  coolant  and  reduce 


rector  pressure  until  the  discharge 
pathway  was  closed  by  operator  action. 

Code  Case  N-514  would  permit  a 
slightly  higher  pressure  inside  the 
reactor  during  shutdown  conditions. 
The  ability  to  maintain  a  higher 
pressure  in  the  reactor  would  allow  a 
higher  ERV  setpoint  and  the  likelihood 
for  inadvertent  opening  of  the  ERV 
would  be  reduced. 

Environmental  Impacts  of  the  Proposed 
Action 

Appendix  G  of  the  ASME  Code 
requires  that  the  P/T  limits  be 
calculated:  (a)  using  a  safety  factor  of 
two  on  the  principal  membrane 
(pressure)  stresses,  (b)  assuming  a  flaw 
at  the  surface  with  a  depth  of  one 
quarter  (V*)  of  the  vessel  wall  thickness 
and  a  length  of  six  (6)  times  its  depth, 
and  (c)  using  a  conservative  fracture 
toughness  curve  that  is  based  on  the 
lower  bound  of  static,  dynamic,  and 
crack  arrest  frBCture  toughness  tests  on 
material  similar  to  the  ANO-1  reactor 
vessel  material. 

Code  Case  N-514  guidelines  are 
intended  to  ensure  that  the  LTOP  limits 
are  still  below  the  pressure/temperature 
(P/T)  limits  for  normal  operation,  but  to 
allow  the  pressure  that  may  occur  with 
activation  of  pressure  relieving  devices 
to  exceed  the  P/T  limits,  provided 
acceptable  margins  are  maintained 
during  these  events.  This  approach 
protects  the  pressure  vessel  from  LTOP 
events,  and  maintains  the  Technical 
Specifications  P/T  limits  applicable  for 
normal  heatup  and  cooldown  in 
accordance  with  10  CFR  Part  50, 
Appendix  G  and  Sections  III  and  XI  of 
the  ASME  Code. 

In  determining  the  ERV  setpoint  for 
LTOP  events,  the  licensee  proposed  the 
use  of  safety  margins  based  on  an 
alternate  methodology  consistent  with 
the  proposed  ASME  Code  Case  N-514 
guidelines.  ASME  Code  Case  N-514 
allows  determination  of  the  setpoint  for 
LTOP  events  such  that  the  maximum 
pressure  in  the  vessel  will  not  exceed 
110%  of  the  P/T  limits  of  the  existing 
ASME  Appendix  G.  This  results  in  a 
safety  factor  of  1.8  on  the  principal 
membrane  stresses.  All  other  factors, 
including  assumed  flaw  size  and 
fracture  toughness,  remain  the  same. 
Although  this  methodology  would 
reduce  the  safety  factor  on  the  principal 
membrane  stresses,  use  of  the  proposed 
criteria  will  provide  adequate  margins 
of  safety  to  the  reactor  vessel  during 
LTOP  transients. 

Use  of  Code  Case  N-514  safety 
margins  will  reduce  operational 
challenges  during  low-pressure,  low- 
temperature  operations.  In  terms  of 
overall  safety,  the  safety  benefits  desired 
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frt>m  simplified  operations  and  the 
reduced  potential  for  undesirable 
opening  of  ERV  vdll  more  than  offset 
the  reduction  of  the  principal  membrane 
safety  factor.  Reduced  operational 
challenges  will  reduce  the  potential  for 
undesirable  impacts  to  the  environment. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  apphcation  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  ANO-1. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January  28,  1996,  the  staff  consulted 
with  the  Arkansas  State  official,  Mr. 
David  Snellings,  Director  of  the  Division 
of  Radiation  Control  and  Emergency 
Management,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
human  environment.  Accordingly,  the 


Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  Ucensee's  letter 
dated  November  26, 1996.  which  is 
available  for  pubUc  inspection  at  the 
Commission's  Public  IDocument  Room. 
2120  L  Street.  NW.,  Washington,  DC, 
and  at  the  local  pubUc  document  room 
located  at  the  Tomlinson  Library, 
Arkansas  Tech  University,  Russellville, 
AR  72801. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
George  Kalm  an. 

Senior  Project  Manager,  Project  Directorate 
VI-1 ,  Division  of  Reactor  Projects  ID/IV,  Office 
of  Nuclear  Reactor  Regulation . 
(FR  Doc  97-«342  Filed  3-11-97;  8:45  am) 
BILUNQCOOE  TSM-OI-P 


Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

Background 

Pursuant  to  PubUc  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
pubUshing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Conunission  to  pubUsb  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  Ucense 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Conunission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  February  14, 
1997,  through  February  28,  1997.  The 
last  biweekly  notice  was  pubUshed  on 
February  26, 1997. 

Notice  of  Consideration  of  Issuance  t^ 
Amendments  to  Facility  Dpeating 
Licenses,  Proposed  No  Significant 
Harzards  Consideration  determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 


of  the  fociUty  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  acddmit  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstanoes  diange 
during  the  notice  period  such  that 
failure  ♦o  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  fadUty,  the 
Commission  may  issue  the  Ucense 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubUc 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  pubUsh  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  PubUcations 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Wadungton,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register  . 
notice.  Written  conunents  may  also  be 
dehvered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville.  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  PubUc  Doctiment 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  The  fiUng 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  April  11, 1997,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  faciUty  operating  Ucense  and 
any  person  whose  interest  may  be 


11484 


Federal  Register  /  Vol.  62,  No.  48  /  Wednesday.  March  12.  1997  /  Notices 


afiiected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Fart  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  ^fW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  s(>ecifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  natiire  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 


bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
pyetitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  detennination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EX:  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street.  NW..  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
prompUy  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 


following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(1) 
(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Carolina  Power  6-  Light  Company,  et  al., 
Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendment  requests: 
December  4,  1996 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
to  reflect  a  change  in  the  method  for 
detecting  a  reactivity  anomaly  described 
in  TS  3.1.2  and  TS  Surveillance 
Requirement  4.1.2.  Actual  kerr  will  be 
compared  to  predicted  core  V^a  instead 
of  comparing  actual  and  predicted 
control  rod  density  to  determine  if  a 
reactivity  anomaly  exists.  Additionally, 
editorial  changes  to  the  Bases  for  TS  3/ 
4.1.2  are  proposed  to  support  the  TS 
amendments. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendments  do  not 
involve  a  significant  increase  in  the 
probability  or  coniequences  of  an  accident 
previously  evaluated.  The  proposed  license 
amendments  modify  the  method  of  detecting 
a  reactivity  anomaly.  The  proposed  license 
amendments  allow  using  core  ken  to  detect  a 
reactivity  anomaly  instead  of  control  rod 
density.  The  correlation  between  core 
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reactivity  and  control  rod  density  depends  on 
predicting  core  k«fr.  Ck)re  ken  can  he  readily 
monitored  with  the  new  plant  process 
computer  program  and  core  kcir  can  more 
accurately  detect  a  reactivity  anomaly  in  the 
core  (assumptions  are  minimized).  A 
reactivity  anomaly  is  not  considered  an 
initiator  of  any  previously  analyzed  accident. 
As  such,  changing  the  method  of  detecting  a 
reactivity  anomaly  will  not  increase  the 
probability  of  any  accident  previously 
evaluated.  Although,  a  reactivity  anomaly 
could  impact  the  consequences  of  a 
previously  analyzed  accident,  the 
consequences  of  an  event  occurring  using  the 
proposed  method  of  detecting  a  reactivity 
anomaly  are  the  same  as  the  consequences  of 
an  event  occurring  using  the  current  method 
of  detecting  a  reactivity  anomaly.  As  a  result, 
the  proposed  amendments  do  not  involve  a 
significant  increase  in  the  consequences  of 
any  accident  previously  evaluated. 

2.  The  proposed  amendments  wotild  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  Ucense 
amendments  do  not  involve  a  physical 
modification  to  the  plant.  The  proposed 
license  amendments  also  continue  to  verify 
that  the  reactivity  difference  between 
predicted  and  actual  are  such  that  a  reactivity 
anomaly  does  not  exist.  In  addition,  core  kcfr 
can  more  accurately  detect  a  reactivity 
anomaly  in  the  core  (assumptions  are 
minimized)  and  can  be  readily  monitored 
with  the  new  plant  process  computer 
program.  Therefore,  the  change  does  not 
create  the  [>ossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  license  amendments  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  license 
amendments  modify  the  method  of  detecting 
a  reactivity  anomaly.  The  proposed  license 
amendments  allow  using  core  kerr  to  detect  a 
reactivity  anomaly  instead  of  control  rod 
density.  The  correlation  between  core 
reactivity  and  control  rod  density  depwnds  on 
predicting  core  ke/r.  Core  keir  can  be  readily 
monitored  with  the  new  plant  process 
computer,  and  core  ken  can  more  accurately 
detect  a  reactivity  anomaly  in  the  core 
(assumptions  are  minimized).  Therefore,  the 
propmsed  license  amendments  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  app>ear8  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Uruversity  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 


Comp>any,  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602. 

NBC  Project  Director:  Marit  Reinhart, 
Acting 

Carolina  Power  &■  Light  Company,  et  al., 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant  (BSEP), 
Units  1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendment  requests:  January 
7. 1997. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
to:  (1)  exchange  the  reactor  pressure 
vessel  pressure-tempierature  (P-T)  limits 
curves  currently  located  in  the  Unit  1 
and  2  TS;  and  (2)  delete  the  current  8. 
10.  and  12  effective  fuU  power  year 
(EFPY)  hydrostatic  test  P-T  limits 
curves  and  incorporate  new  14  and  16 
EFPY  hydrostatic  test  P-T  limits  curves 
for  the  Unit  1  and  2  reactor  pressure 
vessels.  As  reported  in  Licensee  Event 
Report  (LER)  1-94-05  dated  March  22. 
1994,  and  LER  supplements  dated  April 
29, 1994,  and  September  23, 1994,  the 
licensee,  the  Carolina  Power  &  Light  Co. 
(CP&L).  determined  that  the  Unit  1  and 
2  P-T  limits  curves  had  been 
inadvertently  transposed  and  evaluated 
the  effects  of  the  transposition.  The 
proposed  amendments  correct  this 
transposition  error.  The  proposed 
changes  to  the  hydrostatic  test  P-T 
limits  ciuves  are  required  because  it  is 
anticipated  that  both  units  will  exceed 
12  EFPY  during  1997. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

This  Technical  Sp>ecification  Change 
Request  makes  the  following  changes: 

1.  Exchanges  the  pressure-temperature 
limits  curves  currenUy  located  in  the  Unit  1 
and  Unit  2  Technical  Specifications.  In 
Licensee  Event  Report  1-94-05.  CPkL 
reported  that  the  Unit  1  and  Unit  2  pressure- 
temperature  limits  curves  had  been 
inadvertentiy  transposed.  This  request  is  an 
administrative  change  to  relocate  the 
pressure-temperature  limits  curves  to 
Technical  Specifications  of  the  imit  to  which 
they  correctiy  correspond. 

2.  Deletes  the  current  8.  10  and  12  efifective 
full  power  year  (EFPY)  hydrostatic  test 
pressure-temperature  limits  curves  and 
incorporates  new  14  and  16  effective  full 
power  year  (EFPY)  hydrostatic  test  pressure- 
temperature  limits  curves  for  the  Brunswick 
Unit  1  and  2  reactors.  The  current  reactor 
vessel  pressure-temperature  limits  curves 
contained  in  the  technical  specifications  for 
hydrostatic  pressure  tests  are  suitable  for  up 
to  12  effective  full  power  years  (EFPY)  of 
reactor  opwration.  It  is  anticipated  that  both 


imits  will  surpass  this  threshold  during  1997. 
Based  on  this,  new  pressure-temperature 
limits  curves  for  14  and  16  EFPY  were 
developed.  Commensurate  changes  to  the 
references  in  Technical  Specification  3/ 
4.4.6.1  and  Bases  3/4.6  are  also  proposed  to 
reflect  the  deletion  of  current  Technical 
S{>eci&cation  Figure  3.4.6.1-3C. 

3.  Reformat[s|  the  pressure-temperatiue 
limits  curves  in  Technical  Sptecification 
Figures  3.4.6.1-1,  3.4.6.1-2,  3.4.6. l-3a,  and 
3.4.6.1-3b.  The  changes  associated  with 
reformatting  the  Figiues  are  administrative  in 
nature. 

Items  1,  2,  and  3  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  of  the  following  reasons: 

1.  Item  1  will  exchange  the  Unit  1  and  Unit 
2  pressuie-tempteratiire  limits  curves.  This 
change  is  considered  administrative  in 
nature.  The  pressure-temperature  limits 
ciuves  were  developed  based  on  design  and 
materials  information  for  the  reactor  vessel; 
however,  due  to  an  administrative  error 
during  the  development  of  the  curves,  the 
materials  information  for  the  Unit  1  and  Unit 
2  reactor  vessels  was  inadvertentiy  reversed. 
Proposed  change  1  is  being  made  to  exchange 
the  reactor  coolant  system  pressure- 
tempieratur  { limits  curves.  Tber^fpre,  since 
this  propo'-ed  change  does  not  involve  a 
chai^  to  the  pressure-temperature  limits 
curves  nor  a  change  to  the  configuration  of 
the  CaciUty,  the  probability  of  an  accident 
previously  evaluated  is  not  increased. 

Item  2  deletes  the  current  Technical 
Specification  hydrostatic  test  pressure- 
temperature  limits  curves  and  replaces  them 
with  updated  curves.  The  current  hydrostatic 
test  pressure-temperature  limits  curves, 
which  are  valid  through  12  EFPY  are 
expected  to  expire  during  1997;  therefore, 
new  hydrostatic  test  pressure-temperature 
limits  curves  were  developed  through  16 
EFPY.  These  new  hydrosUtic  test  pressure- 
tempwrature  limits  curves  will  ensure  that  the 
integrity  of  the  Brunswick  Units  1  and  2 
reactor  pressure  vessels  is  maintained  during 
hydrostatic  and  leak  tests  up  to  16  efiective 
full  power  years  of  operation.  The 
calculations  used  to  generate  the  new 
pressure-temp>erature  limits  curves  were 
performed  using  Appendix  G  to  Section  XI  of 
the  ASME  Boiler  and  Pressure  Vessel  Code, 
Welding  Research  Council  Bulletin  175,  and 
Api>endix  A  to  Section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code,  and 
(incorporate)  the  requirements  of  10  CFR  50. 
Appendix  G,  Section  IV.  A  2.  For  pressure- 
temperature  limit  curve  development,  the 
methods  described  in  Appendix  G  to  Section 
XI  of  the  ASME  Boiler  and  Pressure  Vessel 
Code  are  equivalent  to  the  methods  described 
in  Appendix  G  to  Section  m  of  the  ASME 
Boiler  and  Pressure  Vessel  Code.  The 
proposed  pressure-temperature  limits  curves, 
for  hydrostatic  and  leak  tests,  take  into 
consideration  the  effects  of  neutron 
irradiation  on  reactor  vessel  materials  and 
provide  the  necessary  margin,  as  specified  by 
Appendix  G  of  10  CFR  50.  to  assure  the 
structural  integrity  of  the  reactor  coolant 
pressure  boundary.  Based  on  the  above,  it  is 
concluded  that  this  change  will  not  increase 
the  probabihty  of  an  accident  ptreviously 
evaluated. 
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Item  3  reformats  each  of  the  Technical 
Specification  Figures  containing  the 
pressure-temperature  limits  curves.  The 
changes  associated  with  the  reformatting  of 
proposed  Technical  Specification  Figures 
3.4.6.1-1.  3.4.6.1-2,  3.4.6.1-3a.  and  3.4.6.1- 
3b  reflect  presentation  preferences  and  do 
not  result  in  technical  changes  (either  actual 
or  intsrpretational)  to  Ihe  requirements  of  the 
pressuTe-tem[>erature  limits  curves. 
Therefore,  the  changes  associated  with 
reformatting  the  Technical  Specification 
Figures  containing  the  pressure-temperature 
limits  curves  are  considered  to  be 
administrative  in  nature.  Based  on  the  above, 
it  is  concluded  that  this  change  will  not 
increase  the  probability  of  an  accident 
previously  evaluated. 

The  proposed  license  amendments  do  not 
alter  Limiting  Safety  System  Settings  nor 
Safety  Limits.  The  proposed  license 
amendments  do  not  revise  the  technical 
bases  from  which  the  pressure-temperature 
limits  curves  were  derived,  and  do  not  affect 
stresses  and  fatigue  for  transients  and  design 
basis  events  for  which  the  reactor  vessels 
were  designed.  The  operation  of  plant 
equipment  is  not  significantly  impacted  by 
the  proposed  license  amendments.  The 
proposed  pressure-temp>erature  limits  curves 
provide  the  irecessary  margin  to  ...  assure  the 
structural  integrity  of  the  reactor  coolant 
pressure  boundary  is  maintained.  This 
margin  is  designed  to  preclude  the 
probability  of  a  reactor  coolant  pressure 
boundary  failure.  In  addition,  since  the 
proposed  pressure-temperature  limits  curves 
are  based  on  current  regulatory  requirements 
and  fluence  data,  the  consequences  of  a 
reactor  coolant  pressure  boundary  failure  are 
not  impacted  by  the  proposed  license 
amendments.  Therefore,  the  proposed  license 
amendments  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
ef  an  accident  previously  evaluated. 

2.  The  proposed  license  amendments  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  license 
amendments  will  ensure  that  acceptable 
pressure-temperature  limits  are  imposed  on 
the  reactor  pressure  vessels  during  all  phases 
of  plant  operation,  thereby  ensuring  the 
structural  integrity  of  the  reactor  pressure 
vessels.  The  pressure-temperature  limits 
curves  are  designed  to  provide  fracture 
protection  for  the  reactor  coolant  pressure 
boundary  and  do  not  create  any  new  accident 
modes.  Accident  modes  for  the  reactor 
coolant  pressure  boundary,  due  to  nonductile 
Cailure.  are  well  understood  by  the  industry. 
The  proposed  pressure-temperature  limits 
curves  and  the  Technical  Specifications 
continue  to  provide  controls  to  preclude  such 
a  failure.  In  addition,  the  proposed  license 
amendments  do  not  result  in  physical 
changes  to  the  facility,  nor  do  the  proposed 
license  amendments  alter  safiety-related 
equipment,  or  safety  functions.  Therefore,  the 
proposed  license  amendments  do  not  create 

a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  license  amendments  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  pressure-temperature 
limits  curves  are  designed  to  provide  a 


specific  margin  of  safety.  This  margin  is 
required  to  be  at  least  as  great  as  that 
specified  in  Appendix  G  to  Section  III  of  the 
ASME  Boiler  and  Pressure  Vessel  Code  and 
Appendix  G  to  10  CFR  50.  The  proposed 
pressure-temperature  limits  curves  were 
developed  based  on  design  and  materials 
information  for  the  reactor  vessels,  current 
regulatory  requirements  and  fluence  data. 
The  proposed  pressure-temperature  limit 
curves  are  based  on  analyses  that  ensure  that 
the  fracture  toughness  margins  of  10  CFTl  Part 
50,  Appendix  G  are  not  exceeded.  Therefore, 
the  proposed  license  amendments  do  not 
Involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  OfBce  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  Mark  Reinhart, 
Acting. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braid  wood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request:  April  29, 
1996,  as  supplemented  on  January  21, 
1997. 

Description  of  amendment  request: 
The  proposed  amendment  would: 

1 .  Revise  Technical  Specification  (TS) 
3.7.1.1,  Action  a.,  to  require  the  imit  to 
be  in  hot  shutdown,  rather  than  cold 
shutdown,  for  consistency  with 
NUREC-1431,  "Standard  Technical 
Specificatiooa  for  Wastinghouse 
Plants,"  and  add  a  new  Action  b.  to 
clarify  the  ahtitdown  requirements 
when  there  are  more  them  three 
inoperable  main  stsun  line  Code  safety 
valves  on  any  one  steam  generator. 

2.  Revise  TS  Surveillance 
Requirement  4.7.1.1  to  clarify  that 
Specification  4.0.4  does  not  apply  for 
entry  into  Mode  3  for  Byron  and 
Braidwood  and,  for  Braidwood  only, 
delete  the  one-time  requirements  for 
Unit  1 ,  Cycle  5  and  Unit  2  after  outage 
A2F27. 


3.  Revise  the  maximum  allowable 
power  range  neutron  flux  high  trip 
setp>oints  in  Table  3.7-1. 

4.  Revise  Table  3.7-2  to  increase  the 
as-found  main  steam  safety  valve 
(MSSV)  lift  setpoint  tolerance  to  pTus/ 
minus  3% ,  provide  an  as-left  setpoint 
tolerance  of  plus/minus  1%,  and  change 
a  table  notation. 

5.  Delete  the  orifice  size  column  from 
Table  3.7-2. 

6.  Revise  the  Bases  for  TS  3.7.1.1  to 
be  consistent  with  the  proposed  changes 
to  TS  3.7.1.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  text  describing  reactor  coolant  loops 
and  steam  generators  is  redundant.  TS 
3.4.1.1,  "Reactor  Coolant  Loops  and  Coolant 
Circulation — Startup  and  Power  Operation," 
and  3.4.1.2,  "Reactor  Coolant  Loops  and 
Coolant  Circulation — Hot  Standby,"  provide 
restrictions  on  the  number  of  op>erating 
reactor  coolant  loops  and  steam  generators. 
Therefore,  deleting  the  text  that  requires 
having  four  reactor  coolant  loops  and 
associated  steam  generators  in  operation  from 
TS  3.7.1.1,  Action  a.,  has  no  impact  on  any 
analyzed  accident. 

The  proposed  change  to  TS  3.7.1.1.  Action 
a.,  to  require  the  final  mode  to  be  hot 
shutdown  rather  than  cold  shutdown  is 
consistent  with  the  Applicability  section  of 
the  specification,  which  does  not  require  the 
MSSVs  to  be  operable  in  hot  shutdown. 
There  are  no  credible  transients  requiring  the 
MSSVs  in  modes  4  and  5.  The  steam 
generators  are  not  normally  used  for  heat 
removal  in  modes  5  and  6,  and  thus  caimot 
be  ovefpressurized.  The  change  also 
eliminates  the  unnecessary  transient  that  had 
been  imposed  on  the  unit  by  forcing  entry 
into  cold  shutdown. 

The  new  Action  b.  for  TS  3.7.1.1  and  text 
changes  to  Action  a.  clarify  the  shutdown 
requirement  times  based  on  the  number  of 
inoperable  valves.  There  are  no  changes  to 
these  times. 

Changing  TSSR  4.7.1.1  to  delete  the  one- 
time requirements  imposed  by  previous 
amendments  and  allow  entry  into  Mode  3 
prior  to  performing  the  requirements  of  TSSR 
4.0.5  has  no  impact  on  any  accident.  The 
change  permits  testing  the  MSSVs  in 
accordance  with  the  applicable  codes  and 
allows  a  reasonable  amount  of  time  for 
completion  of  the  surveillance.  The 
conditions  requiring  the  one-time 
requirements  have  been  corrected,  so  the 
one-time  requirements  are  no  longer 
required. 

The  proposed  setpoints  in  Table  3.7-1  are 
more  limiting  than  those  currently  allowed  in 
Specification  3.7.1.1.  Westinghouse 
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determined  that  the  current  setpoints  are 
non-conservative  for  some  combinations  of 
reduced  MSSV  availability  and  reactor  power 
levels.  By  reducing  the  setpoints,  the  original 
design  margins  for  safety  will  be  met. 
Reduced  reactor  trip  setpoints  due  to  reduced 
availability  of  the  MSSVs  are  not  precursors 
to  any  accidents,  but  are  used  in  the  safety 
analysis  to  establish  that  plant  response  will 
be  within  required  margins  for  accidents  of 
concern. 

Increasing  the  as-found  valve  setpoint 
tolerance  from  plus/minus  1%  to  plus/minus 
3%  does  not  have  a  significant  impact  on  any 
accident.  The  peak  primary  and  secondary 
pressures  remain  below  110%  of  design  at  all 
times.  The  departure  from  nucleate  boiling 
ratio  and  peak  cladding  temperature  values 
remain  within  the  specified  limits  of  the 
licensing  basis.  All  of  the  applicable  loss-of- 
coolant  accident  (LOCA)  and  non-LOCA 
design  basis  acceptance  criteria  remain  valid. 

The  MSSVs  are  actuated  after  accident 
initiation  to  protect  the  secondary  systems 
bom  overpressurization.  Increasing  the  as- 
found  setpoint  tolerance  will  not  result  in 
any  hardware  modification  to  the  MSSVs. 
Therefore,  there  is  not  an  increase  in  the 
probability  of  the  spurious  opening  of  a 
MSSV.  Sufficient  margin  exists  between  the 
normal  steam  system  operating  pressure  and 
the  valve  setpoint  with  the  increased 
tolerance  to  preclude  an  increase  in  the 
probability  of  actuating  the  valves.  The 
MSSVs  also  remain  capable  of  relieving  any 
unlikely  system  overpressure  during  all 
applicable  operating  modes. 

Although  increasing  the  as-found  valve 
setpoint  tolerance  may  increase  the  steam 
release  from  the  ruptured  steam  generator 
above  the  Updated  Final  Safety  Analysis 
Review  (UFSAR)  value  by  approximately  2%, 
the  steam  generator  tube  rupture  analysis 
indicates  that  the  calculated  break  flow  is 
still  less  than  the  value  reported  in  the 
UFSAR.  Therefore,  the  radiological  analysis 
indicates  that  the  slight  increase  in  the  steam 
release  is  offset  by  the  decrease  in  the  break 
flow  such  that  the  oflsite  radiation  doses  are 
less  than  those  reported  in  the  UFSAR.  The 
evaluation  also  concluded  that  the  existing 
mass  releases  used  in  the  offsite  dose 
calculation  for  the  remaining  transients  (i.e., 
steam. line  break,  rod  ejection)  are  still 
applicable.  Therefore,  based  on  the  above, 
there  is  no  increase  in  the  dose  releases. 

Neither  the  mass  and  energy  release  to  the 
containment  following  a  postulated  LCXIA, 
nor  the  analysis  of  containment  response 
following  the  LOCA  credit  the  MSSVs  in 
mitigating  the  consequences  of  an  accident. 
Therefore,  changing  the  MSSV  lift  setpoint 
tolerances  would  have  no  impact  on  the 
containment  integrity  analysis.  In  addition, 
based  on  the  conclusion  of  the  transient 
analysis,  the  change  to  the  MSSV  tolerance 
will  not  affect  the  calculated  steam  line  break 
mass  and  energy  releases  inside  contaimnent. 

Deleting  the  orifice  size  column  frtim  Table 
3.7.1-2  haJs  no  impact  on  previously 
evaluated  accidents.  There  is  no  change  to 
the  orifice  size,  which  is  stated  in  the  UFSAR 
and  incorporated  as  needed  in  the  accident 
analyses. 

The  proposed  changes  do  not  introduce 
any  new  equipment,  equipment 


modifications,  or  any  new  or  difierent  modes 
of  plant  ofteration.  The  MSSVs  are  not 
precursors  to  any  analyzed  accident.  The 
proposed  changes  will  not  affect  the 
operational  characteristics  of  any  equipment 
or  systems. 

Therefore,  these  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

B.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  difierent  kind  of 
accident  frt]m  any  accident  previously 
evaluated. 

Deleting  the  text  describing  reactor  coolant 
loops  and  steam  generators  frt)m  TS  3.7.1.1 
Action  a.  has  no  impact  on  plant  operation 
since  the  specific  restrictions  on  the  number 
of  operating  reactor  coolant  loops  and  steam 
generators  are  provided  in  TS  3.4.1.1  and 
3.4.1.2. 

The  proposed  change  to  TS  3.7.1.1,  Action 
a.,  to  require  the  final  mode  to  be  hot 
shutdown  rather  than  cold  shutdown  is 
consistent  with  the  Applicability  section  of 
the  specification,  which  does  not  require  the 
MSSVs  to  l>e  operable  in  hot  shutdown. 
There  are  no  credible  transients  requiring  the 
MSSVs  in  Modes  4  and  5.  The  steam 
generators  are  not  normally  used  for  heat 
removal  in  Modes  5  and  6,  and  thus  cannot 
be  overpressurized.  NUREG-1431  does  not 
include  requirements  for  the  MSSVs  to  be 
operable  in  these  modes.  The  change  will 
also  eliminate  the  uimecessary  transient  that 
had  been  imposed  on  the  unit  by  forcing 
entry  into  cold  shutdown. 

The  new  Action  b.  for  TS  3.7.1.1  and  text 
changes  to  Action  a.  clarify  the  shutdown 
requirement  times  based  on  the  number  of 
inoperable  valves.  There  are  no  changes  to 
the  times. 

The  proposed  change  to  TSSR  4.7.1.1  to 
clarify  that  TSSR  4.0.4  does  not  apply  for 
entry  into  Mode  3  will  allow  ComEd  to 
continue  to  perform  MSSV  testing  at  normal 
operating  pressure  and  temperature  as 
required  by  the  applicable  codes.  The  change 
precludes  having  to  enter  an  action  statement 
to  perform  the  testing  and  eliminates  severe 
time  restrictions  on  the  valve  testing  and 
conflicts  with  other  plant  startup 
requirements. 

The  proposed  recalculated  setpoints  of 
Table  3.7-1  are  more  limiting  than  those 
currently  allowed  in  the  Specification  and 
ensure  that  the  original  design  margins  for 
safety  are  met.  The  secondary  system 
pressure  remains  within  design  limits. 

Increasing  the  as-found  tolerance  on  the 
MSSV  setpoint  to  plus/minus  3%  will  not 
increase  the  challenge  to  the  MSSVs  or  result 
in  increased  actuation  of  the  valves.  The 
changes  to  the  Bases  document  the  method 
for  calculating  the  reduced  reactor  trip 
setpoints  based  on  reduced  availability  of 
MSSVs. 

Deleting  the  orifice  size  column  from  Table 
.^.7-2  and  the  obsolete  one-time  requirements 
in  TSSR  4.7.1.1  are  administrative  changes 
only. 

Increasing  the  lift  setpoint  tolerance  on  the 
MSSVs  does  not  introduce  a  new  accident 
initiator  ftiechanism.  The  proposed  change 
does  not  introduce  any  new  equipment, 
equipment  modifications,  or  any  new  or 


different  modes  of  plant  operation.  No  new 
failure  modes  have  been  defined  for  any 
system  or  component  important  to  safety  nor 
has  any  new  limiting  single  foilure  been 
identified.  This  change  will  not  affect  the 
operational  characteristics  of  any  equipment 
or  systems.  Thus,  there  is  no  change  in  the 
margin  for  safety. 

Therefore,  these  proposed  changes  will  not 
create  the  possibility  of  a  new  or  difierent 
type  of  accident  frt>m  any  accident 
previously  evaluated. 

C.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Deleting  the  text  describing  reactor  coolant 
loops  and  steam  generators  has  no  impact  on 
plant  operation  since  the  specific  restrictions 
on  the  number  of  operating  reactor  coolant 
loops  and  steam  generators  are  provided  in 
TS  3.4.1.1  and  3.4.1.2. 

The  change  requiring  hot  shutdown 
instead  of  cold  shutdown  entry  is  more 
appropriate  than  the  existing  specification 
since  the  action  statement  places  the  plant  in 
a  mode  where  operability  of  the  MSSVs  is 
not  required.  The  Technical  Specification  is 
applicable  in  Modes  1,2,  and  3,  therefore, 
entering  Mode  4  places  the  plant  in  a 
condition  where  the  MSSVs  are  not  required 
to  be  openb\e.  There  are  no  credible 
transients  requiring  the  MSSVs  in  Modes  4 
and  5.  The  steam  generators  are  not  normally 
used  for  heat  removal  in  Modes  5  and  6,  and 
thus  cannot  be  overpressurized.  NUREG- 
1431  does  not  include  requirements  for  the 
MSSVs  to  be  operable  in  these  modes. 

Changing  the  mode  in  which  the  MSSVs 
are  tested  will  not  change  the  operational 
characteristics  of  the  MSSVs.  ComEd  will 
continue  to  test  the  MSSVs  at  normal 
operating  pressure  and  temperature  as 
required  by  the  applicable  codes. 

The  proposed  reactor  trip  setpoints  in 
Table  3.7-1  are  more  limiting  than  the 
current  setpoints  in  the  Specification. 
Reactor  trip  settings  were  calculated  using  a 
revised  methodology  to  account  for  the  non- 
linear relationship  of  reactor  trip  setpoints 
and  reduced  MSSV  availability.  The  revised 
setpoints  ensure  the  original  design  margin  of 
safety  is  maintained.  The  proposed  changes 
to  the  Bases  include  the  revised  equation 
used  to  calculate  the  reduced  reactor  trip 
setpoints. 

Increasing  the  as-found  lift  setpoint 
tolerance  on  the  MSSVs  will  not  adversely 
affiect  the  operation  of  the  reactor  protection 
system,  any  of  the  protection  setpwints,  or 
any  other  device  required  for  accident 
mitigation.  The  proposed  increase  in  the 
setpoint  tolerance  does  not  invalidate  the 
LOCA  and  non-LOCA  conclusions  presented 
in  the  UFSAR  accident  analyses.  In  letter 
CAE-91-209/CAE  91-219,  Westinghouse 
concluded  that  the  new  loss  of  load/turbine 
trip  analysis  satisfied  all  applicable 
acceptance  criteria  and  demonstrated  that  the 
conclusion  presented  in  the  UFSAR  remains 
valid.  For  all  the  UFSAR  non-LOCA 
transients,  the  departure  from  nucleate 
boiling  design  basis,  primary  and  secondary 
pressure  limits,  and  dose  release  limits 
continue  to  be  met.  Peak  cladding 
temperatures  remain  well  t>elow  the  limits 
specified  in  the  10  CFR  50.46. 
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Deleting  the  orifice  size  column  bom  Table 
3.7-2  and  the  obsolete  one-time  requirements 
in  TSSR  4.7.1.1  are  administrative  changes. 

The  proposed  changes  do  not  introduce 
■ny  new  equipment,  equipment 
modifications,  or  any  new  or  different  modes 
of  plant  operation.  These  changes  will  not 
affect  the  operational  characteristics  of  any 
equipment  or  systems.  Therefore,  no 
reduction  in  the  margin  of  safety  will  occur 
as  a  result  of  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  oq  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Loco/  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434.  Byron.  Illinois  61010;  for 
Braidwood.  the  Wilmington  Public 
Library.  201  S.  Kankakee  Street, 
Wilmington.  Illinois  60481. 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire:  Sidley  and  Austin.  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Robert  A.  Capra. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455.  Byron  Station.  Unit  Nos.  1  and  2, 
Ogle  County.  Illinois 

Docket  Nos.  STN  50-456  and  STN  50- 
457.  Braidwood  Station,  Unit  Nos.  1  and 
2,  Will  County,  Illinois 

Date  of  amendment  request:  August 
23. 1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  to  reflect  the 
design  lineup  for  the  Non- Accessible 
Area  Exhaust  Filter  Plenum  Ventilation 
System,  and  to  make  provisions  for  the 
performance  of  maintenance  and  testing 
on  the  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Non-Accessible  Area  Exhaust  Filter 
Plenum  Ventilation  (VA)  System  lineups  are 
not  considered  as  the  precursors  to  any 
accident  The  additional  provisions  added  to 
the  action  statement  for  TS  3.7.7 
acxx>mmodates  required  maintenance  and 
surveillance  activities.  No  new  equipment  is 
being  installed  and  no  existing  equipment  is 
being  modified.  Thus,  these  prop>osed 
changes  will  not  result  in  an  increase  in  the 


probability  of  occurrence  of  an  accident 
previously  evaluated. 

On  the  postulated  Loss  Of  Coolant 
Accident  (LOCA)  with  Loss  Of  Offsite  Power 
(LOOP),  the  operating  plenum  will  either 
realign  immediately  or  following  the  re- 
energization  of  its  ESF  bus  which  will  occiu 
within  10  secondii.  Thus,  there  will  always 
be  at  least  one  plenum  operating  immediately 
during  an  accident.  The  emergency 
procedures  direct  the  realignment  of  the 
standby  plenum.  This  direction  is  contained 
in  the  Byron  and  Braidwood  Emergency 
Procedures  (BEP/BwEP}-0.  "Reactor  Trip  or 
Safety  Injection."  and  is  performed  prior  to 
conducting  event  diagnostic  steps. 

Filtration  of  the  air  from  the  Emergency 
Core  Cooling  System  (ECCS)  equipment 
cubicles  becomes  critical  when  the  ECCS 
pumps  begin  pumping  accident  water  trom 
the  containment  recirculation  sumps.  Prior  to 
this  the  water  flowing  in  these  pumps  is 
Refueling  Water  Storage  Tank  (RWST)  water. 
This  swap  over  from  the  RWST  to  the 
containment  recirculation  sump  is  expected 
to  occur,  at  the  earliest.  11  minutes  following 
accident  initiation  leaving  time  to  open  the 
inlet  damper  on  the  standby  VA  plenum. 
Thus,  since  the  standby  plenum  can  be 
realigned  before  filtration  of  the  ECCS 
equipment  cubicle  air  is  required,  the 
Updated  Final  Safety  Analysis  Report 
(IJFSAR)  assumptions,  and  oRsite  dose 
calculation  assumptions  remain  valid.  There 
will  be  no  significant  change  in  the  types  or 
significant  increase  in  the  amounts  of  any 
effluent  that  may  be  released  ofEsite.  and 
there  will  be  no  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure.  Observations  conducted 
on  licensed  operators  undergoing  simulator 
training  verified  that  the  VA  system  is 
realigned  well  before  the  swap-over  to  the 
containment  recirculation  sump  under  these 
conditions.  Therefore,  these  proposed 
changes  will  not  result  in  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

A  review  of  the  Byron  and  Braidwood 
Probabilistic  Risk  Assessment  (PRA)  shows 
that  these  proposed  changes  will  have  no 
effect  on  either  Core  Damage  Frequency 
(CDF)  or  Uncontrolled  Release  Frequency 
(LUF). 

Therefore,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

These  proposed  changes  continue  to 
ensure  that,  following  a  LOCA,  the  air  being 
exhausted  firom  the  ECCS  equipment  rooms 
is  properly  filtered  before  being  released  to 
the  environment. 

These  changes  will  not  result  in  the 
installation  of  any  new  equipment  or  the 
modification  of  any  existing  equipment  No 
new  operating  modes  or  system  interfaces 
will  be  created.  The  VA  system  will  continue 
to  operate  as  designed  during  normal  and 
post  accident  conditions.  All  of  the  accident 
analysis  assumptions  and  conditions  will 
remain  satisfied. 


Thus  this  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proftosed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

These  proposed  changes  reflect  the  design 
lineup  far  the  VA  system  and  provide  action 
requirements  to  accommodate  required 
maintenance  and  surveillance  testing.  The 
VA  system  will  continue  to  ensure  that 
following  a  LOCA,  the  air  being  exhausted 
from  the  ECCS  equipment  rooms  is  properly 
filtered  before  being  released  to  the 
environment. 

Filtration  of  the  ECCS  equipment  cubicle 
air  does  not  become  critical  until  the  suction 
of  the  ECCS  pumps  is  switched  frtim  the 
RWST  to  the  contaiiunent  recirculation 
sumps.  This  is  postulated  to  occur,  at  the  . 
earliest.  11  minutes  following  accident 
initiation.  On  the  postulated  LOCA  with 
LOOP,  at  lease  one  VA  plenum  will  be  in 
operation  inunediately  and  the  emergency 
procedures  direct  the  realignment  of  the 
standby  plenum  well  before  the  ECCS  pump 
suction  swap-over.  Observations  conducted 
on  licensed  operators  undergoing  simulator 
training  have  verified  this  bet.  Therefore, 
these  proposed  changes  do  not  alter  or  affect 
any  UFSAR  or  off-site  dose  calculation 
assumptions,  and  the  margin  of  safety  is  not 
reduced. 

A  review  of  the  Byron  and  Braidwood  PRA 
shows  that  these  proposed  changes  will  have 
no  effect  on  either  CDF  or  URF. 

No  new  equipment  is  being  installed,  and 
no  existing  equipment  is  being  modified.  The 
VA  system  will  continue  to  operate  as 
designed  during  normal  and  post  accident 
conditions.  All  of  the  accident  analysis 
assumptions  remain  satisfied. 

Therefore  this  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434,  Byron,  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidley  and  Austlin.  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NBC  Project  Director:  Robert  A.  Capra. 


Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455.  Byron  Station,  Unit  Nos.  1  and  2. 
Ogle  County,  Illinois 

Docket  Nos.  STN  50-A56  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1  and 
2,  Will  County,  Illinois 

Date  of  amendment  request:  January 
20,  1997. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  Table 
3.6-1  to  reflect  planned  changes  in  the 
plant  configuration.  As  a  result  of  the 
planned  replacement  of  the 
Westinghouse  D4  steam  generators  at 
Byron.  Unit  1.  and  Braidwood,  Unit  1, 
changes  will  be  made  to  the 
containment  isolation  piping 
arrangements  at  the  penetrations 
associated  with  the  Feedwater  (FW)  and 
Auxiliary  Feedwater  (AF)  systems.  As  a 
result  of  these  changes,  there  will  be  no 
split  FW  flow  with  the  replacement 
steam  generators.  AF  flow  will  be  fed 
into  the  main  FW  piping  outside  of 
containment  and  the  existing  FW 
tempering  penetration  will  be  used  for 
a  new  steam  generator  recirculation 
system  to  be  used  during  periods  of 
extended  shutdown.  Additionally,  since 
the  replacement  steam  generators  use  a 
feedring  design  rather  than  a  preheater 
design,  the  FW  Isolation  Bypass  line 
and  associated  containment  isolation 
valves  will  no  longer  be  required.  Table 
3.6-1  of  the  Technical  Specifications 
(TS)  must  be  updated  to  reflect  these 
changes.  These  changes  do  not  affect  the 
containment  isolation  capability 
originally  designed  to  the  criteria  in  10 
CFR  50.  Appendix  A.  General  Design 
Criteria  (GDC)  54  through  57  as  reflected 
in  the  Byron/Braidwood  Updated  Final 
Safety  Analysis  Report  (UFSAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Technical  Specification  3/4.6.3  establishes 
the  operability  requirements  for  contaiimient 
isolation  valves  as  required  by  the  Byron  and 
Braidwood  Operating  Licenses  in  compliance 
virith  General  Design  Criteria  54  through  57 
of  Appendix  A  to  10  CFR  50.  The  operability 
of  the  containment  isolation  valves  ensure 
that  the  contaiiunent  atmosphere  will  be 
isolated  frt>m  the  outside  environment  in  the 
event  of  a  release  of  radioactive  material  to 
the  containment  atmosphere.  Table  3.6-1 
identifies  these  isolation  valves  and  captures 


relevant  information  to  ensure  these  valves 
remain  operable  under  required  conditions. 

These  proposed  changes  result  in  the 
elimination  of  the  FW  Isolation  Bypass 
isolation  valves.  These  isolation  valves  are 
not  required  with  the  replacement  steam 
generator  design.  The  remaining  isolation 
valves  have  not  been  altered  in  any  way,  only 
the  piping  associated  with  them  has  been 
altered  to  the  revised  configuration.  These 
changes  do  not  result  in  alteration  of  any 
containment  penetrations. 

Failure  of  the  piping  between  the  isolation 
valve  and  the  contaiimient  penetration  is 
considered  as  an  accident  initiator.  However, 
all  piping  changes  between  the  isolation 
valve  and  the  containment  penetrations  meet 
the  requirements  of  the  original  design. 

Therefore,  since  all  original  piping  design 
criteria  are  met  and  the  actual  number  of 
containment  isolation  valves  is  reduced,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated. 

Each  penetration  identified  in  the 
proposeid  change  is  associated  with  a  closed 
system  inside  containment  and,  as  such,  is 
provided  containment  isolation  in 
accordance  with  the  applicable  requirements 
of  GDC  54  through  57.  There  are  four 
analyzed  transients  which  take  credit  for 
feedwater  isolation  and  are,  therefore, 
relevant  to  this  proposed  change.  These 
accidents  are:  (1)  feedwater  system 
malfunctions  that  result  in  an  increase  in  FW 
flow,  (2)  inadvertent  opening  of  a  steam 
generator  reliefer  safety  valve.  (3)  steam 
system  piping  failure,  and  (4)  FW  system 
pipe  break.  All  operability  requirements  for 
the  affected  containment  isolation  valves  are 
unaffected  by  this  proposed  change. 
The  containment  isolation  valves' 
functions,  system  operating  conditions,  and 
accident  responses  are  unchanged  as  a  result 
of  the  new  configuration.  Therefore,  since  all 
original  design  criteria  are  met  and  each 
remaining  isolation  valve  continues  to 
provide  the  same  degree  of  containment 
isolation  as  the  original  design,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

All  modifications  associated  with  the 
proposed  changes  vtrill  be  outside  of 
contaiimient  and  can  be  characterized  as  the 
rearrangement  of  piping  systems.  All  piping 
changes  will  comply  with  the  original  design 
of  the  plant  and  will  retain  required 
containment  isolation  capabilities  per  the 
requiremenU  of  GDC  54  through  57  as 
required  by  the  current  design  basis.  Piping 
configurations  within  the  area  of  the 
containment  pwnetration  and  the 
containment  isolation  valves  are  required  to 
minimize  branch  connections  per  guidance 
in  the  Standard  Review  Plan  (SRP)  Section 
3.6.2. 

Therefore,  since  there  are  no  unique 
configurations  or  reductions  in  design 
requirements,  this  proposed  change  does  not 
create  the  possibility  of  any  new  or  different 
kinds  of  accidents  from  those  previously 
evaluated. 


3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  to  the  containment 
isolation  arrangement  are  being  made 
consistent  with  the  same  codes,  standards, 
and  isolation  criteria  as  are  currently  in  use 
at  Byron  and  Braidwood.  The  containment 
isolation  valves  remaining  in  place  following 
the  steam  generator  replacement  are 
unchanged  with  regard  to  their  function, 
capability,  reliability,  or  physical 
requirements.  Containment  isolation 
capability  in  accordance  with  GDC  54 
through  57  is  maintained  at  current  levels  of 
protection  for  the  health  and  safety  of  the 
general  public.  Therefore,  this  proposed 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byroif,  the  Byron  Public 
Library  District.  109  N.  Franklin.  P.O. 
Box  434.  Byron.  Illinois  61010;  for 
Braidwood.  the  Wilmington  Public 
Library.  201  S.  Kankakee  Street, 
Wilmington.  Illinois  60481. 

Attorney  for  licensee:  Michael  L 
Miller.  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Robert  A.  Capra. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois 

Date  of  amendment  request:  January 
31, 1997. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  maximum  allowable  value  in 
the  Byron,  Unit  1,  Technical 
Specifications  (TS),  of  the  dose 
equivalent  (DE)  iodine-131 
concentration  in  the  primary  coolant 
from  the  present  value  of  0.35 
micitx:uries  per  gram  of  coolant  to  a 
maximum  allowable  of  0.20  microcuries 
per  gram.  This  reduction  in  the  DE 
iodine-131  concentration  would  be 
applicable  only  for  the  remainder  of  the 
present  Byron,  Unit  1.  operating  cycle 
(i.e.,  fuel  cycle  8)  which  the  licensee  has 
previously  stated  will  end  in  December 
1997.  The  subject  amendments  are 
proposed  by  the  licensee  in  order  to 
provide  additional  margin  with  respect 
to  the  maximum  Byron  Station  site 
allowable  primary-to-secondary  leakage 
limit  from  the  Byron,  Unit  1,  steam 
generators  (SG).  This  proposed  Byron, 
Unit  1,  TS  revision  to  increase  this 
margin  is  being  proposed  in  conjunction 
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with  the  proposed  operating  interval  of 
540  days  above  a  Thm  temperature  of  500 
degrees  Fahrenheit,  between  eddy 
current  inspections  (ECI)  of  the  Byron  1 
SGs.  The  last  Byron,  Unit  1 ,  ECI  was 
initiated  in  Noveml)er  1995.  This 
margin  increase  is  being  sought  by  the 
licensee  to  address  staff  concerns 
regarding  potential  SG  tube  leakage 
under  postulated  accident  conditions 
due  to  SC  tube  circumferential  cracking 
at  the  top  of  the  tubesheet  in  the  roll 
transition  zone. 

While  the  proposed  revision  to  the  DE 
iodine-131  is  applicable  only  to  Byron, 
Unit  1 ,  the  pending  request  for  license 
amendments  involves  both  Byron,  Units 
1  and  2,  in  that  both  imits  have  a 
common  set  of  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Generic  Letter  95-05.  "Voltage  Based 
Repair  Criteria  For  Weslinghouse  Steam 
Generator  Tubes  Affected  By  Outside 
Diameter  Stress  Corrosion  Cracking,"  allows 
lowering  of  the  RCS  DE  1-131  activity  as  a 
means  for  accepting  higher  projected  leak 
rates  if  justification  for  equivalent  1-131 
below  0.35  microcuries/gm  is  provided.  Four 
methods  for  determining  the  impwct  of  a 
release  of  activity  to  the  public  were 
reviewed  to  provide  the  justification. 

They  are  as  follows: 
Method  1:  NRC  NUREG  0800.  Standard 

Review  Plan  (SRP)  Methodology 
Method  2:  Methodology  described  in  a  report 

by  ).P.  Adams  and  C.L.  Atwood,  "The 

Iodine  Spike  Release  Rate  During  a  Steam 

Generator  Tube  Rupture,"  Nuclear 

Technology.  Vol.  94  p.  361  (1991),  using 

Byron  Station  reactor  trip  data. 
Method  3:  Methodology  described  in  Adams 

and  Atwood  report,  using  normalized 

industry  reactor  trip  data. 
Method  4:  Methodology  described  in  draft 

EPRl  Report  TR-103680.  Revision  1, 

November  1995.  "Empirical  Study  of 

Iodine  Spiking  in  PWR  Plants ". 

The  effect  of  reducing  the  RCS  DE  1-131 
limit  on  the  amount  of  activity  released  to  the 
environment  remains  unchanged  when  the 
maximum  site  allowable  primary-to- 
secondary  leakage  limit  is  proportionately 
increased.  With  a  DE  1-131  limit  of  1.0 
microcuries/gm.  the  maximum  site  allowable 
leakage  limit  was  calculated  in  accordance 
with  the  NRC  SRP  methodology  to  be  12.8 
I    gpm.  The  corresponding  calculated  activity 
released  during  a  MSLB  is  15.8  Ci.  ComEd 
has  evaluated  the  reduction  of  th«  DE  1-131 
to  0.20  micrtxniries/gm  along  with  the 
increase  of  the  allowable  leakage  to  64  gpm 
and  has  concluded: 


— The  maximum  activity  released  is  not 

changed,  and 
— The  offsite  dose  including  the  iodine 

spiking  foctor  is  bounded  by  method  1. 

Therefore,  the  ofhite  dose  assessment  and 
conclusions  previously  reached  remain  valid 
and  continue  to  meet  the  requirements  of  10 
CFR  100. 

An  evaluation  of  Control  Room  dose 
attributed  to  a  MSLB  concurrent  with  steam 
generator  primary-to-secondary  leakage  at  the 
site  allowable  leakage  limit  was  performed  in 
support  of  a  license  amendment  request  for 
application  of  1.0  volt  Interim  Plugging 
Criteria.  This  evaluation  concluded  that 
Control  Room  dose  due  to  the  MSLB  scenario 
is  bounded  by  the  existing  loss  of  coolant 
accident  analysis.  Therefore,  the  maximum 
site  allowable  primary-to-secondary  leakage 
limit  continues  to  be  based  on  offsite  dose  at 
the  Exclusion  Area  boundary  due  to  MSLB 
leakage.  This  conclusion  was  previously 
submitted  to  the  Staff  in  a  September  22, 
1994.  transmittal  in  support  of  the  1.0  volt 
Interim  Plugging  Criteria  license  amendment 
request. 

Based  on  the  NRC  SRP  methodology  for 
dose  assessments,  the  Control  Room  dose,  the 
Low  Population  Zone  dose,  and  the  dose  at 
the  Exclusion  Area  Boundary  continue  to 
satisfy  the  appropriate  fraction  of  the 
lOCFRlOO  dose  limits. 

The  Adams  and  Atwood  report  concluded 
that  the  NRC  SRP  methodology,  which 
specifies  a  release  rate  spike  factor  of  500  for 
iodine  activity  from  the  fuel  rod  to  the  RCS, 
is  conservative.  In  order  to  justify  that  a 
release  rate  spike  factor  of  500  is 
conservative,  actual  operating  data  from  the 
previous  reactor  trips  of  Byron  Unit  1  and 
Unit  2.  with  and  without  fijel  failures,  were 
reviewed  and  analyzed  using  the 
methodology  presented  Section  O.C  of  the 
Adams  and  Atwood  report  (Method  2).  The 
same  five  data  screening  criteria  described  in 
the  Adams  and  Atwood  report  were  applied 
to  the  Byron  data  to  ensure  consistency  and 
vahdity  when  comparing  the  Byron  results  to 
the  data  in  the  Adams  and  Atwood  report.  Of 
the  twenty-eight  (28)  reactor  trip  events  at 
Byron  Units  1  and  2,  twelve  (12)  met  the  five 
data  screening  criteria. 

Three  of  the  Byron  trips  occurred  during 
cycles  with  no  biled  fuel.  In  all  three  of  these 
instances,  the  calculated  spike  factor  was  less 
than  the  spike  foctor  of  500  assumed  in  the 
NRC  SRP  methodology.  Byron,  Unit  1,  Cycle 
8  is  currently  operating  with  no  hiled  fuel 
and  a  DE  1-131  activity  of  approximately  6E- 
4  microcuries/gm.  The  three  previous  trips 
with  no  fuel  failures  had  steady-state  iodine 
values  that  are  relatively  close  to  current 
operating  conditions.  It  is  therefore 
reasonable  to  conclude  that  the  calculated 
spike  fiurtors  from  those  trips  would  reflect 
the  spike  Eurtor  expected  from  an  actual  trip 
during  the  current  cycle. 

Based  on  the  data  in  the  Adams  and 
Atwood  report,  the  NRC  SRP  release  rate 
spike  factor  of  500  may  seem  non- 
conservative  since  the  Adams  and  Atwood 
factor  was  typically  greater  than  500  when 
initial  concentrations  were  less  than  0.3 
microcuries/gm.  The  primary  reason  for  these 
high  ratios  (up  to  12,000)  is  not  tiecause  the 
absolute  post-trip  release  rate  is  high  (factor 


numerator),  but  rather  because  the  steady- 
state  release  rate  (factor  denominator)  is  low. 
The  Byron  specific  data  only  resulted  in  one 
trip  with  a  calculated  release  rate  spike  factor 
greater  than  500,  a  value  of  603.9.  The  trip 
occurred  during  the  first  operating  cycle  of 
Unit  2  which  experienced  failed  fuel  and  a 
very  low  steady-state  release  rate.  It  is  not 
expected  based  upon  the  current  fuel  cycle 
conditions  that  a  spiking  factor  of  greater 
than  500  would  occur. 

In  order  to  compare  the  Byron  specific  data 
to  the  NRC  SRP  methodology,  the  release  rate 
for  a  steady-state  RCS  DE  1-131  activity  of  1.0 
microcuries/gm  was  calculated.  Using  the 
Byron  specific  data,  the  steady-state  release 
rate  is  17.6  Ci/hr.  Using  a  release  rate  factor 
of  500  for  the  accident  initiated  spike,  the 
post-trip  maximum  release  rate  would  be 
8797  Ci/hr.  This  is  significantly  higher  than 
the  largest  iodine  release  rate  of  127  Ci/hr 
from  the  Byron  data.  This  demonstrates  that, 
although  a  data  point  shows  an  iodine  spike 
factor  greater  than  500,  the  resulting  fKJSt-trip 
RCS  DE  1-131  fuel  rod  iodine  release  rate  is 
less  than  the  fuel  rod  iodine  release  rate  frtim 
the  NRC  SRP  methodology. 

In  the  fourth  method,  the  results  from  Draft 
EPRI  Report  TR-103680,  Rev.  1,  November 
1995,  "Empirical  Study  of  Iodine  Spiking  In 
PWR  Power  Plants"  were  applied.  The 
objective  of  the  EPRI  study  was  to  quantify 
the  iodine  spiking  in  postulated  Main  Steam 
Line  Break/Steam  Generator  Tube  Rupture 
(MSLB/SGTR)  sequences.  In  the  EPRI  report, 
an  iodine  spike  factor  between  40  and  150 
was  determined  to  match  data  from  existing 
plant  trips.  The  maximum  iodine  spike  factor 
value  of  150  was  applied  to  a  steady-state 
equilibrium  RCS  DE  1-131  activity  of  0.33 
microcuries/gm.  The  resulting  2-hour  average 
iodine  concentration  for  a  postulated  MSLB/ 
SGTR  sequence  was  determined  to  be  3.1 
microcuries/gm.  Since  the  EPRI  report  is 
based  on  industry  data  and  the  EPRI  method 
predicted  a  p)ost-accident  iodine  activity 
which  is  a  small  fraction  of  the  activity 
predicted  by  the  NRC  SRP  methodology,  it 
can  be  expected  that,  for  the  proposed  0.2 
microcuries/gm  limit  under  a  MSLB/SGTR 
sequence,  the  post-accident  iodine  activity 
would  be  a  small  fraction  of  the  RCS  DE  I- 
131  acUvity  predicted  by  the  NRC  SRP 
methodology. 

Lowering  the  Unit  1  RCS  DE  1-131  activity 
limit  is  conservative  and  remains  bounded  by 
the  NRC  SRP  methodology.  Thus,  all  offsite 
and  control  room  dose  assessment 
conclusions  satisfy  the  appropriate  limits  of 
10  CFR  100  and  CDC  19.  These  proposed 
changes  do  not  result  in  a  significant  increase 
in  the  consequences  of  an  accident 
previously  analyzed. 

The  RCS  DE  1-131  activity  limit  is  not 
considered  as  a  precursor  to  any  accident. 
Therefbro.  this  proposed  change  does  not 
result  in  a  significant  increase  in  the 
probability  of  an  accident  previously 
analyzed. 

The  correction  of  the  typiographical  error  is 
administrative  in  nature  and  has  no  impact 
on  either  the  probability  or  consequences  of 
an  accident  previously  analyzed. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 


The  changes  proposed  in  this  amendment 
request  conservatively  reduce  the  Unit  1  DE 
1-131  limit  at  which  action  needs  to  be  taken 
and  correct  a  typographical  error.  The 
changes  do  not  directly  affect  plant 
operation.  These  changes  will  not  result  in 
the  installation  of  any  new  equipment  or 
systems  or  the  modification  of  any  existing 
equipment  or  systems.  No  new  operating 
procedures,  conditions  or  modes  will  be 
created  by  this  proposed  amendment 

Thus,  this  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

NRC  Generic  Letter  95-05  allows  lowering 
of  the  dose  equivalent  iodine  as  a  means  for 
accepting  higher  projected  leakage  rates 
provided  justification  for  equivalent  1-131 
below  0.35  microcuries/gm  is  provided.  Four 
methods  for  determining  the  fuel  rod  iodine 
release  rates  and  spike  factors  during  an 
accident  were  reviewed.  Each  of  these 
methods  utilized  actual  industry  data, 
including  Byron,  Unit  1  and  Unit  2,  for  pre- 
and  post-reactor  trip  DE  1-131  activities. 
Each  of  the  methods  demonstrated  that  the 
actual  fuel  rod  iodine  release  rates  are  a  small 
fiaction  of  the  release  rate  as  calculated  using 
the  NRC  SRP  methodology.  All  design  basis 
and  off-site  dose  calculation  assumptions 
remain  satisfied.  This  proposed  change  will 
not  result  in  a  reduction  in  a  margin  of  safety. 

Correction  of  the  typographical  error  is 
administrative  in  nature  and  does  not  impact 
the  margin  of  safety.  Therefore,  the  proposed 
changes  do  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 
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Date  of  amendment  request:  February 
18. 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Byron  and  Braidwood  Technical 
Specification  (TS)  Table  2.2-1 
(functional  unit  13.a).  "Reactor  Trip 


System  Instrumentation  Trip  Setpoint: 
Steam  Generator  Water  Level  Low-Low*; 
TS  Table  3.3-4  (functional  unit  5.b.l), 
"Engineered  Safety  Features  Actuation 
System  Instnunentation  Trip  Setpoints: 
Steam  Generator  Water  Level-High- 
High';  TS  Table  3.3-^  (6.C.1). 
"Engineered  Safety  Features  Actuation 
System  Instrumentation  Trip  Setpoints: 
Steam  Generator  Water  Level-Low-Low 
Start  Motor-Driven  Piunp  and  Diesel- 
Driven  Pump';  TS  Surveillance 
Requirement  (TSSR)  4.4.1.2.2.  required 
steam  generator  inventory  during  hot 
standby;  TSSR  4.4.1.3.2,  required  steam 
generator  inventory  during  hot 
shutdown;  and  TS  Section  3.4.1.4.1.b, 
limiting  condition  for  operation  during 
cold  shutdown  with  loops  filled. 

The  installation  of  Babcock  and 
Wilcox  International  (BWI).  replacement 
steam  generators  (RSGs)  at  Byron,  Unit 
1,  and  Braidwood,  Unit  1,  necessitates 
an  increase  to  the  operating  range  of  the 
steam  generators  due  to  the  decrease  in 
narrow  range  span  from  233  inches  for 
the  original  Westinghouse  Model  D4 
steam  generators  (OSGs)  to  180  inches 
for  the  BWI  RSGs.  The  increase  in 
operating  range  will  minimize  the 
possibility  of  inadvertent  plant  trips 
following  load  changes  and  feedwater 
transients. 

ComEd  also  proposes  to  eliminate 
notations  from  page  2-5  for  both 
Braidwood  and  Byron  and  pages  3/4  3- 
25  and  3/4  3-26  (for  Braidwood  only) 
since  they  are  related  to  cycles  already 
completed  and,  therefore,  are  no  longer 
valid. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  proposed  change  includes  changing 
the  low-low  and  high-high  SG  level 
setpoints.  The  setpoints  are  being  changed  to 
increase  the  SG  level  operating  range.  The 
change  in  acceptable  operating  range  will 
decrease  the  possibility  of  inadvertent  plant 
trips  following  load  changes  and  feedwater 
transients.  Therefore,  the  probabiUty  of 
inadvertent  plant  trips  will  decrease  with 
this  change. 

The  minimum  setpwint  change  proposed  in 
this  request  establishes  controls  to  ensure 
that  an  adequate  heat  sink  is  maintained  by 
providing  an  adequate  secondary  liquid  mass 
to  remove  primary  system  sensible  heat  and 
core  decay  heat  shortly  after  reactor  trip  and 
inirinHng  auxiliary  feedwater  flow  for  long- 
term  cooling.  The  accidents  evaluated  for  this 
requirement  are  the  Loss  of  Normal 


Feedwater  and  Feedwater  Line  Break 
transients. 

The  maximum  setpoint  ensiu<e8  the  steam 
lines  and  turbine  remain  undamaged  from 
the  introduction  of  low  quality,  two-phase 
flow  from  the  steam  generators  into  the  steam 
lines.  The  accident  evaluated  for  this 
requirement  is  the  Feedwater  System       •■ 
Malfunction  that  results  iii  an  increase  in 
feedwater  to  one  or  more  steam  generators. 
The  steam  generator  water  level  setpoints 
are  not  considered  a  precursor  to  any  of  the 
analayzed  accidents,  and,  therefore,  these 
proposed  changes  do  not  result  in  an  increase 
in  the  probability  of  occurrence  of  any 
accident  previously  analyzed. 

The  accidents  evaluated  for  the  low-low 
setpoint  are  the  Loss  of  Normal  Feedwater 
and  Feedwater  Line  Break  transients.  These 
accidents  were  both  analyzed  using  approved 
methodologies.  All  acceptance  criteria  were 
shown  to  be  met  for  both  these  events.  In 
addition,  it  was  demonstrated  that  the 
Feedwater  System  Pipe  Break  response  with 
the  RSGs  and  the  proposed  low-low  setpoint 
were  bounded  by  the  response  with  the 
original  Model  D4  steam  generators. 
Therefore,  the  proposed  low-low  level 
setpoint  change  is  demonstrated  not  to  result 
in  an  increase  in  the  consequences  for  these 
accidents. 

The  accident  evaluated  for  the  high-high 
setfHiint  is  the  Feedwater  System 
Malfunction  that  results  in  an  increase  in 
feedwater  to  one  or  more  Steam  Generators. 
All  acceptance  criteria  were  shown  to  be  met 
In  addition,  it  was  shown  that  the  RSGs  do 
not  completely  fill  with  liquid.  This  assures 
that  the  steam  lines  and  turbine  remain 
undamaged  with  no  introduction  of  low 
quality,  two-phase  flow  from  the  steam 
generators  into  the  steam  lines  diuing  the 
transient.  With  all  acceptance  criteria  met, 
the  proposed  high-high  level  setpoint  change 
is  demonstrated  not  to  result  in  an  increase 
in  the  consequences  for  these  accidents. 

TSSR  4.4.1.2.2,  TSSR  4.4.1.3.2,  and  TS 
3.4.1.4.1.b  assure  a  minimiim  inventory  (i.e.. 
level]  to  provide  decay  heat  removaL  The 
requirement  for  a  minimum  inventory  to 
remove  decay  heat  is  met  with  assurance  that 
the  tube  bundle  is  completely  covered.  The 
steam  generator  operating  water  level  during 
shutdown  conditions  are  not  considered  a 
precursor  to  any  accident,  and.  therefore, 
these  proposed  changes  do  not  result  in  an 
increase  in  the  probability  of  occurrence  of 
any  accident  previously  analyzed. 

The  elimination  of  outdated  cycle  specific 
notations  from  page  2-5  for  both  Braidwood 
and  Byron  and  pages  3/4  3-25  and  3/4  3-26 
(Braidwood  only)  are  only  administrative  and 
does  not  impact  the  probability  or 
consequences  of  any  accidents  previously 
analyzed. 

2.  The  proposed  change  does  not  create  the 
possibiU^  of  a  new  or  diffiarent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  setpoint  changes  do  not 
create  any  new  operating  conditions  or 
modes.  The  proposed  change  only  revises  the 
setpoints  for  the  Reactor  Trip  System  and 
Engineered  Safety  Features  Actuation 
System.  The  actions  of  these  systems  will 
continue  to  be  perfanned  in  accordance  with 
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existing  requirements  which  are  sufficient  to 
ensure  plant  safety  is  maintained. 

Shutdown  conditions  steam  generator 
water  level  is  necessary  to  assure  adequate 
decay  heat  removal  capucity.  Assurance  that 
the  tube  bundle  is  completely  covered  along 
with  existing  technical  specification  controls 
on  the  Auxiliary  Feedwater  System  and  on 
the  Condensate  Storage  Tank  ensure 
adequate  heat  removal  capacity  is  maintained 
and  that  plant  safety  is  maintained. 

Thus,  this  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  elimination  of  outdated  cycle  specific 
notations  from  page  2-5  for  both  Braidwood 
and  Byron  and  pages  3/4  3-25  and  3/4  3-26 
(Braidwood  only)  are  only  administrative  and 
does  not  create  the  F>ossibility  of  a  new  or 
different  accident. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

A  safety  evaluation  was  {>erformed  to 
determine  the  effect  of  the  RSCs  with  the 
revised  setpoints. 

The  accidents  potentially  affected  by  the 
change  in  the  Reactor  Trip  Steam  Generator 
Water  Level  low-low  setpoint  (TS  2.2.1, 
Table  2.2-1.  functional  unit  13. a)  and 
Engineered  Safety  Features  Actuation  System 
low-low  AFW  start  setpoint  (TS  3.3.2.  Table 
3.3—4.  functional  unit  6.C.1)  are  the  Loss  of 
Normal  Feedwater  and  Feedwater  Line  Break 
transients.  These  accidents  were  both 
analyzed  using  approved  methodologies.  All 
acceptance  criteria  were  shown  to  be  met  for 
both  these  events. 

In  addition,  it  was  demonstrated  that  the 
Feedwater  System  Pipe  Break  response  with 
the  RSGs  with  the  proposed  low-low  setpoint 
were  bounded  by  the  response  with  the 
OSCs.  Therefore,  the  proposed  low-low  level 
setpoint  change  is  demonstrated  not  to  result 
in  an  reduction  in  the  margin  of  safety  for 
these  accidents. 

The  accident  potentially  affected  by  the 
change  in  the  Engineered  Safety  Features 
Actuation  System  high-high  SC  level  trip  (TS 
3.3.2.  Table  3.3—4,  functional  unit  5.b.l)  is  a 
Feedwater  System  Malfunction  that  results  in 
an  increase  in  feedwater  to  one  or  more 
steam  generators.  This  accident  was  analyzed 
using  an  approved  methodology.  In  the 
evaluation  of  the  Feedwater  System 
Malfunction,  all  acceptance  criteria  were 
shown  to  be  met.  In  addition,  it  was  shown 
that  the  RSCs  do  not  completely  fill  with 
liquid.  This  assures  that  the  steam  lines  and 
turbine  remain  undamaged  with  no 
introduction  of  low  quality,  two-phase  flow 
from  the  steam  generators  into  the  steam 
lines  during  the  transient.  With  all 
acceptance  criteria  met,  the  proposed  high- 
high  level  setpoint  change  is  demonstrated 
not  to  result  in  a  reduction  in  the  margin  of 
safety. 

There  are  no  design  basis  accidents 
involving  shutdown  condition  steam 
generator  water  level.  Existing  TS  controls  on 
the  Auxiliary  Feedwater  System  and  on  the 
Condensate  Storage  Tank  ensure  adequate 
heat  removal  capacity  is  maintained  and  that 
plant  safety  is  maintained  during  shutdown 
conditions.  Therefore,  a  change  to  the 
shutdown  condition  steam  generator  water 


level  does  not  result  in  a  reduction  in  the 
margin  of  safety. 

The  elimination  of  outdated  cycle  specific 
notations.from  page  2-5  for  both  Braidwood 
and  Byron  and  pages  3/4  3-25  and  3/4  3-26 
(for  Braidwood  only)  are  only  administrative 
and  does  not  result  in  a  reduction  in  the 
margin  of  safety  for  any  analyzed  event. 

Therefore,  this  amendment  request  does 
not  result  in  a  significant  decrease  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFTl  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434.  Byron.  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603 

NRC  Project  Director:  Robert  A.  Capra. 

The  Cleveland  Electric  Illuminating 
Company.  Centerior  Service  Company, 
Duquesne  Light  Company.  Ohio  Edison 
Company,  Pennsylvania  Power 
Company, 

Toledo  Edison  Company,  Docket  No. 
50-^40.  Perry  Nuclear  Power  Plant,  Unit 
No.  1,  Lake  County,  Ohio 

Date  of  amendment  request:  January 
31, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  will  insert, 
by  general  reference,  in  the  Perry 
Nuclear  Power  Plant  Technical 
Specifications,  the  implementation 
document  that  the  licensee  will  use  to 
implement  Option  B,  "Performance- 
Based  Requirements,"  to  10  CFR  50, 
Appendix  J,  "Primary  Reactor 
Containment  Leakage  Testing  for  Water- 
Cooled  Power  Reactors."  Option  B  to  10 
CFR  50  Appendix  )  is  an  option  that 
became  effective  on  October  26, 1995. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  changes  involved  in  this  license 
amendment  request  revise  the  criteria  for 
determining  the  Contaiiunenl  leak  rate 
testing  interval  based  upon  past  component 


performance.  The  revised  criteria  are  based 
on  the  guidance  contained  in  Regulatory 
Guide  1.163.  "Performance-Based 
Containment  Leak-Test  Program."  When  the 
contaiiunent  or  containment  penetrations 
have  pterformed  satisfactorily  on  a  historical 
basis,  this  guidance  permits  the  use  of 
extended  testing  frequencies. 

Since  the  allowable  leakage  rates  are  not 
being  affected,  the  performance  of  the 
primary  containment  and  systems  and 
components  penetrating  the  primary 
containment  remains  within  acceptable 
limits.  The  functions  and  operation  of  these 
components  will  remain  unchanged.  Since 
the  components  are  utilized  to  mitigate  the 
consequences  of  accidents  that  require 
containment  isolation,  they  are  not 
considered  to  be  accident  initiators. 
Additionally,  there  are  no  accidents 
associated  with  implementation  of  a 
performance-based  testing  frequency  for  the 
primary  containment  and  systems  and 
components  penetrating  the  primary 
contairunent. 

As  discussed  previously,  the  comfkonents 
are  utilized  to  mitigate  the  consequences  of 
accident  scenarios  which  rely  upon  the 
primary  containment  and  systems  and 
components  penetrating  the  primary 
containment,  to  prevent  the  release  of 
radioactive  effluents.  The  implementation  of 
Option  B  to  10  CFR  50  Appendix  J  is  not 
intended  to  provide  relief  from  the  leakage 
criteria.  The  com|)onents  will  still  be 
required  to  meet  the  leakage  requirements  as 
discussed  in  USAR  Section  6.2.6  and 
Technical  Specifications  3.6.1.1,  3.6.1.2,  and 
3.6.1.3.  The  primary  containment  isolation 
system  is  designed  to  limit  leakage  to  L., 
which  is  defined  by  the  Perry  Technical 
Specifications  to  be  0.20  percent  of  primary 
containment  air  weight  per  day  at  the 
calculated  peak  containment  pressure  (P.)  for 
the  design  basis  loss  of  coolant  accident.  The 
limitation  on  the  rate  of  primary  containment 
leakage  is  designed  to  ensure  that  the  total 
leakage  volume  will  not  exceed  the  value 
assumed  in  the  accident  analyses  at  P..  The 
L.  value  is  not  being  modified  by  this 
proposed  change.  Based  on  this,  the  primary 
containment  and  system  and  components 
penetrating  the  primary  containment  will 
remain  captable  of  maintaining  radioactive 
effluent  releases  within  the  limits  of  10  CFR 
100. 

Because  the  proposed  change  does  not  alter 
the  plant  design,  including  the  primary 
contaiiunent  and  primary  contaiiunent 
penetrations,  the  proposed  change  does  not 
directly  result  in  an  increase  in  primary 
containment  leakage.  Since  the  frequency 
will  be  based  on  the  performance  of  the 
subject  comfMsnents,  only  those  components 
that  have  satisfactorily  maintained  the  actual 
leakage  less  than  the  allowable  leakage  will 
be  tested  less  frequently.  The  testing 
frequency  for  components  which  have  not 
satisfectorily  limited  leakage,  or  have  not 
performed  satisfectorily  in  the  past,  will  not 
be  altered.  Other  programs  are  also  in  place 
to  ensure  that  proper  maintenance  and 
repairs  are  performed  during  the  service  life 
of  the  primary  containment  and  systems  and 
components  penetrating  the  primary 
containment 


Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  previously 
evaluated  accidents. 

Several  administrative/editorial  changes 
have  been  incorporated  (e.g.,  the  clarification 
of  the  "less  than"  and  "less  than  or  equal  to" 
signs  on  the  Technical  Specification 
acceptance  criteria,  and  the  retention  of  the 
standard  frequency  for  the  Drywell  visual 
inspections).  Such  administrative/editorial 
changes  do  not  impact  initiators  of  analyzed 
events  or  assumed  mitigation  of  accident  or 
transient  events.  Therefore,  these  changes 
also  do  not  involve  a  significant  increase  in- 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  change  does  not  involve  a 
change  to  the  plant  design  or  operation,  or 
new  system  interfaces.  Consequently,  the 
proposed  change  does  not  affect  the 
parameters  or  conditions  that  could 
contribute  to  initiation  of  accidents.  This 
change  involves  adopting  a  performance- 
based  method  for  determining  Type  A.  B,  and 
C  test  frequencies.  Except  for  the  method  of 
defining  the  test  frequency,  the  methods  for 
performing  the  actual  tests  are  not  changed. 
No  new  accident  modes  would  be  created  by 
extending  testing  intervals.  No  safety  related 
equipment  or  safety  functions  are  altered  as 
a  result  of  this  change.  The  change  in  testing 
frequency  will  not  create  any  different  tyjaes 
of  accidents  since  the  primary  containment 
and  systems  and  comftonents  penetrating  the 
primary  containment  will  continue  to  operate 
within  their  design  bases.  Therefore, 
reducing  the  test  frequency  would  have  no 
influence  on,  nor  contribute  to,  the 
possibility  of  a  new  or  different  kind  of 
accident  or  malfunction  from  those 
previously  analyzed. 

Based  on  the  above  discussions,  the 
proposed  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  those  previously  evaluated. 

The  proposed  administrative/editorial 
changes  do  not  involve  a  physical  alteration 
of  the  plant  (no  new  or  different  type  of 
equipment  will  be  installed)  or  changes  in 
methods  governing  normal  plant  operation. 
Thus,  these  changes  also  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

This  request  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The  proposed 
change  adopts  a  performance-based  method 
for  determining  frequency  of  Type  A,  B,  and 
C  testing. 

Except  for  the  method  of  defining  test 
frequency,  no  change  in  the  method  of  testing 
is  proposed.  Since  the  frequency  will  be 
based  on  the  (>erformance  of  the  subject 
components,  only  those  components  that 
have  satisfactorily  maintained  actual  leakage 
less  than  the  allowable  leakage  will  be  tested 
less  frequently.  Other  programs  are  also  in 
place  to  ensure  that  proper  maintenance  and 
repairs  are  performed  during  the  service  life 
of  the  primary  containment  and  systems  and 
components  p>enetrating  the  primary 
containment. 


The  margin  of  safety  associated  with  the 
prop>osed  change  involves  the  o%ite  dose 
consequences  of  postulated  accidents,  which 
are  directly  related  to  the  rate  of  primary 
containment  leakage.  The  primary 
containment  isolation  system  is  designed  to 
limit  leakage  to  I«.  which  is  defined  by  the 
Peny  Technical  Specifications  to  be  0.20 
percent  of  primary  containment  air  weight 
p>er  day  at  the  calculated  p>eak  contaiiunent 
pressure  (P.)  for  the  design  basis  loss  of 
coolant  accident.  The  limitation  on  the  rate 
of  primary  containment  leakage  is  designed 
to  ensure  that  the  total  leakage  volume  will 
not  exceed  the  value  assumed  in  the  accident 
analyses  at  P..  The  margin  of  safety  for  the 
ofbite  dose  consequences  of  postulated 
accidents  directly  related  to  the  primary 
containment  leakage  rate  is  maintained  by 
continuing  to  meet  L,.  The  L,  value  is  not 
being  modified  by  this  proposed  change. 
Based  on  this,  the  primary  containment  and 
systems  and  components  p>enetrating  the 
primary  containment  will  remain  cap>able  of 
mninuining  radioactive  effluent  releases 
within  the  iimiU  of  10  CFR  100. 

Therefore,  the  changes  associated  with  this 
license  amendment  request  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  propjosed  administrative/editorial 
changes  will  not  reduce  the  margin  of  safety 
because  they  have  no  imptact  on  safety 
analysis  assumptions.  These  changes  do  not 
involve  questions  regarding  safety  issues,  and 
therefore  also  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081. 

Attorney  for  licensee:  Jay  SUberg,  Esq., 
Shaw,  Pittman,  Potts  &  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037. 

NRC  Project  Director.  Gail  H.  Marcus. 

Dairyland  Power  Cooperative  (DPC), 
Docket  No.  50-409,  LaCrosse  Boiling 
Water  Reactor  (LACBWR).  Vernon 
County,  Wisconsin 

Date  of  amendment  request  ApriMO, 
1996. 

Description  of  amendment  request. 
This  is  a  corrected  notice  that  was  first 
issued  on  August  1, 1996.  The  proposed 
amendment  would  update  the  fecility 
Possession  Only  License  and  Technical 
Specifications  to  reflect  the  permanently 
shutdown  and  defueled  condition  of  the 
plant.  The  amendment  would  also  serve 
to  remove  the  fire  protection 
requirements,  radiological  effluent 
controls,  quality  assurance  program 
controls  and  administrative  controls  for 
the  emergency  and  security  plans  Crom 


the  Technical  Specifications  to  other 
inspectable  and  enforceable  dociunents. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

DPC  propxMes  to  modify  the  LACBWR 
Technical  Specifications  to  more  accurately 
reflect  the  permanently  shutdown,  defueled, 
pmssession-only  statiis  of  the  fecility. 

Analysis  of  no  significant  hazards 
consideration: 

1.  The  propxjsed  changes  do  not  create  m 
significant  increase  in  the  probability  or  > 
consequences  of  an  accident  previously 
evaluated. 

The  propiosed  changes  delete  system 
requirements  that  are  no  longer  necessary  to 
prevent,  or  mitigate  the  consequences  of,  a 
credible  SAFSTOR  accident  as  described  in 
our  current  SAFSTOR  Accident  Analysis. 

2.  The  prop>06ed  changes  do  not  create  the 
p>ossibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  propxMed  changes  are  either 
administrative  in  nature  or  were  made  based 
on  the  analysis  of  previously  evaluated 
accident  scenarios.  In  no  other  way  do  they 
change  the  design  or  opieration  of  the  fecility 
and  ^erefore  do  not  create  the  pxissibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  propKtsed  changes  do  not  result  in 
a  significant  reduction  in  the  maigin  of 
safety. 

The  changes  incorporate  into  the  propxMed 
Technical  Spiecifications  the  margin  of  safisty 
associated  with  the  current  SAFSTOR 
accident  analysis  and  thus  don't  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  ai^  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  LaCrosse  Public  Library,  800 
Main  Street,  LaCrosse,  Wisconsin 
54601. 

Attorney  for  licensee:  Wheeler,  Van 
Sickle  and  Anderson,  Suite  801,  25 
West  Main  Street,  Madison,  Wisconsin 
53703-339JB. 

NRC  Project  Director.  Seymour  H. 
Weiss. 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request  Febniary 
10,  1997  (TSC  95-04). 

Description  of  amendment  request 
The  proposed  changes  woidd  revise  the 


11494 


Federal  Register  /  Vol.  62,  No.  48  /  Wednesday.  March  12,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  48  /  Wednesday,  March  12.  1997  /  Notices 


11495 


Technical  Specifications  (TS)  to  reduce 
the  allowable  reactor  building  volume 
leakage  rate  per-day  limit  to  permit 
removal  of  consideration  of  the 
penetration  room  contribution  to  the 
limit  and  the  requirement  to  maintain 
the  penetratidn  room  at  a  negative 
pressure  with  respect  to  all  adjacent 
areas.  Also,  the  penetration  room 
ventilation  system  would  be  removed 
from  the  description  of  the  containment 
in  TS  5.2,  and  a  surveillance 
requirement  to  perform  a  refueling 
outage  test  of  the  penetration  room 
ventilation  system  would  be  added  to 
TS  4.5.4.  In  addition,  related  changes 
would  be  made  to  the  appropriate  Bases 
sections. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No. 

The  following  requirements  are  being 
removed  from  Technical  Specifications 
regarding  the  PRVS  [Penetration  Room 
Ventilation  System]: 

(1)  The  requirement  to  measure  reactor 
building  leakage  in  excess  of  50%  of  the  total 
allowed  containment  leakage  to  the 
penetration  room. 

(2)  The  requirement,  as  specified  in  the 
design  features,  for  the  PRVS  to  maintain  the 
penetration  room  at  a  negative  pressure  with 
respect  to  all  adjacent  areas.  In  addition,  the 
design  fieatures  description  for  the  PRVS  will 
be  completely  removed  from  Technical 
Specification  5.2  and  replaced  with  a 
surveillance  requirement  in  Technical 
Specification  4.5.4. 

To  demonstrate  the  inconsequential  effects 
of  the  removal  of  the  above  requirements,  a 
dose  analysis  was  performed  to 
conservatively  demonstrate  that  PRVS  adds 
margin,  but  is  not  necessary  to  meet 
lOCFRlOO  limits.  The  analysis  assumes  that 
the  PRVS  is  completely  unavailable  for 
ofbite  dose  reduction.  However,  the  PRVS 
will  be  available,  and  all  of  the  relevant 
operability  and  surveillance  requirements  for 
the  PRVS  will  be  retained  in  the  Technical 
Specifications.  Therefore,  it  is  highly 
unlikely  that  the  actual  dose  consequences 
would  increase  from  167  Rem  thyroid  to  240 
Rem  thyroid,  since  all  surveillance  and 
opnability  requirements  for  PRVS,  other 
than  the  two  requirements  specified  above, 
will  be  retained  in  Technical  Specifications. 

The  specified  Technical  Specification 
requirements  for  PRVS  are  not  accident 
initiators,  nor  will  these  requirements  impact 
the  probability  of  an  accident.  The  purpose 
of  these  requirements  is  to  ensure  that  the 
PRVS  can  reduce  offsite  dose  to  the  public 
in  the  event  of  an  accident  which  results  in 
radioactive  eCfluents  leaking  from  the  Reactor 


Building  (RB)  into  the  Penetration  Room 

(PR). 

In  the  initial  ONS  [Oconee  Nuclear  Station] 
design  basis,  the  PRVS  was  credited  to 
reduce  ofEsite  dcse  to  the  public  in  the  event 
of  certain  accidents,  such  as  a  loss  of  coolant 
accident  (LOCA)  or  Maximum  Hypothetical 
Accident  (MHA),  where  there  is  airtwme 
leakage  of  radioactivity  from  the  RB  into  the 
PR.  The  PRVS  was  credited  to  reduce  the 
MHA  two-hour  Exclusion  Area  Boundary 
(EAB)  dose  to  less  than  the  lOCFRlOO  limit 
of  300  Rem  thyroid.  The  currant  ONS  dose 
analysis,  which  takes  credit  for  the  PRVS. 
calculates  the  MHA  two-hour  EAB  dose  to  be 
167  Rem  thyroid.  With  a  reduction  in  the 
allowable  leakage  from  the  Reactor  Building 
(U)  from  0.25  w%/day  to  0.20  w%/day, 
while  taking  no  credit  for  the  PRVS,  the  two 
hour  EAB  MHA  dose  is  calculated  to  be  240 
Rem  thyroid.  This  new  dose  analysis  result 
meets  the  acceptance  criterion  of  lOCFRlOO. 

In  addition  to  conductiilg  a  detailed  dose 
analysis  without  taking  credit  for  PRVS,  a 
detailed  review  of  PRA  [probabilistic  risk 
analysis)  risk  significance  of  the  PRVS  was 
conducted.  The  PRVS  was  determined  to 
have  virtually  no  PRA  risk  significance  and 
no  significant  impact  on  consequences. 

A  review  of  the  impact  on  control  room 
habitability  due  to  the  proposed  Technical 
Specification  changes  was  conducted  for 
credible  UFSAR  (Updated  Final  Safety 
Analysis  Report)  Chapter  15  accident 
scenarios.  The  operability  requirements  of 
the  PRVS  which  are  being  retained  in  the 
Technical  Specifications  will  ensure 
operability  requirements  are  met  to  support 
the  Control  Room  Ventilation  System 
(CRVS).  Therefore,  removal  of  the  identified 
statements  pertaining  to  PRVS  operability 
ttova  Technical  Specifications  will  not 
significantly  impact  control  room 
habitability. 

Based  on  the  above  information,  the 
removal  of  the  specified  requirements  for 
PRVS  finm  Technical  Specifications  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  original  design  basis  for 
offeite  dose  will  still  be  met  without  any 
credit  taken  for  the  PRVS. 

A  change  has  been  proposed  to  the 
Technical  Specifications  to  reduce  the 
allowable  leakage  from  the  Reactor  Building 
(U)  frt>m  0.25  w%/day  to  0.20  w%/day.  This 
proposed  change  is  conservative  in  nature 
since  it  will  result  in  a  potential  reduction  in 
the  consequences  of  any  accidents  previously 
evaluated.  Past  integrated  leak  rate  tests 
(ILRTs)  for  all  three  Oconee  units  have  been 
reviewed  by  engineering  and  it  has  been 
concluded  that  this  reduction  in  allowable 
leakage  will  have  no  impact  on  future  station 
operation.  This  reduction  is  possible  since 
the  actual  leakage  of  the  ONS  reactor 
buildings  is  far  less  than  the  original 
allowable  design  leakage. 

B.  Create  the  pK>ssibility  of  a  new  or 
different  kind  of  accident  fixtm  the  accident 
previously  evaluated? 

No. 

As  stated  previously,  the  proposed 
Technical  Specification  changes  for  the  PRVS 
are  not  accident  initiators,  nor  will  these 
changes  create  the  possibility  of  new  or 


different  kinds  of  accidents.  The  purpose  of 
the  PRVS  is  to  reduce  offsite  dose  to  the 
public  in  the  event  of  an  accident  which 
results  in  leakage  from  the  RB  into  the  PR. 

Therefore,  the  proposed  changes  to  the 
Technical  Specifications  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frvm  the  accidents  previously 
evaluated. 

C.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

No. 

By  reducing  the  allowable  L,  to  0.20  w%/ 
day,  ONS  meets  lOCFRlOO  limits  for  off-site 
dose  without  taking  any  credit  for  the  PRVS. 

Although  the  margin  to  lOCFRlOO  limits  is 
reduced  by  not  taking  credit  for  PRVS,  it  is 
concluded  that  the  reduction  in  margin  of 
safety  is  insignificant  because: 

(1)  PRVS  operability  and  surveillance 
requirements  are  being  retained  in  Technical 
Specifications  with  the  exception  of  two 
items  which  do  not  significantly  degrade  the 
ability  of  PRVS  to  perform  its  function. 

(2)  The  reduction  in  the  margin  of  safety 
is  being  offiset  by  a  reduction  in  L.. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla. 
South  Carolina  29691. 

GPU  Nuclear.  Inc.  and  Saxton  Nuclear 
Experimental  Corporation,  Docket  No. 
5(>-146,  Saxton  Nuclear  Experimental 
Facility  (SNEF),  Bedford  County, 
Pennsylvania 

Date  of  amendment  request: 
November  25, 1996. 

Description  of  amendment  request: 
The  pro{>osed  amendment  would  allow 
decommissioning  of  the  SNEF.  The 
proposed  changes  to  the  license  and 
technical  specifications  (TSs)  wou)d  (1) 
accommodate  decommissioning 
activities  at  the  SNEF,  (2)  establish 
specific  TS  controls  such  as 
administrative  controls  and  inspection 
requirements  over  decommissioning 
activities,  (3)  establish  limiting 
conditions  for  performing 
decommissioning  activities,  (4)  extend 
exclusion  area  controls  to  include  the 
SNEF  Decommissioning  Support 
Building,  (5)  establish  requirements  for 
a  Radiological  Environmental 
Monitoring  Program,  an  Off-Site  Dose 
Calculation  Manual  and  a  Process 
Control  Program,  and  (6)  establish 
requirements  for  Technical  and 
Independent  Safety  Reviews.  In 
addition,  the  licensees  have  proposed 
other  administrative  and  editorial 


changes  to  the  TSs  associated  with  the 
changes  proposed  above. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  because  the 
changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Accidents  which  might  occur  during  the 
active  decommissioning  phase  of  the  SNEF 
are  bounded  by  the  twelve  accidents 
addressed  in  section  3.0  of  the  Updated 
Safety  Analysis  Report  (USAR).  The  accident 
analyses  addressed  in  the  USAR  demonstrate 
that  no  adverse  public  health  and  safety 
impacts  are  expected  from  accidents  that 
might  occur  during  decommissioning 
operations  at  the  SNEF.  The  highest 
calculated  dose  to  an  individual  located  at 
the  site  boundary  is  less  than  1.5  mrem  to  the 
whole  b>ody  during  a  postulated  materials 
handling  accident.  The  dose  to  an  individual 
located  at  the  site  boundary  for  other  on-site 
accidents  is  at  or  below  this  value.  The 
limiting  accident  case  represents  less  than 
0.15%  of  the  EPA  lower  whole  body  dose 
limit  for  radiological  accidents.  Based  on  the 
analyses  of  postulated  credible  accidents  that 
might  occur  during  the  planned 
decommissioning  operations  at  the  SNEF,  it 
is  concluded  that  no  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  would  be 
involved. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

There  are  three  general  categories  of 
accidents.  These  scenarios  evaluate  different 
methods  of  dispersing  radioactive  material  to 
the  environment  which  include  a  loss  of 
support  systems  and  external  events.  The 
first  includes  accident  scenarios  associated 
with  decommissioning  tasks.  These  were 
identified  and  evaluated  as  described  in 
Section  3.0  of  the  USAR.  The  radiological 
effects  of  these  accident  scenarios  are 
discussed  in  item  1  above.  They  do  not, 
therefore,  reflect  a  new  or  different  kind  of 
accident  previously  evaluated.  The  second 
category,  loss  of  support  systems,  does  not 
directly  lead  to  an  accident  situation. 
Therefore,  this  category  of  event  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident.  The  final  category  of 
accidents  involves  external  events. 

Since  these  types  of  events  can  occur 
whether  the  SNEF  is  being  decommissioned 
or  not,  the  act  of  decommissioning  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  external  event.  Any  potential 
radiological  hazard  that  may  occiu'  as  a  result 
of  an  external  event  is  addressed  in  item  1 
above. 
3.  Involve  a  significant  reduction  in  a 

margin  of  safety.  

The  TSs  currently  in  place  at  the  SNEF 
were  developed  to  maintain  a  shutdown 


facility  in  a  secured  condition  with 
occasional  monitoring.  These  specifications 
were  designed  to  ensure  that  the 
approximately  4  megacuries  of  radioactive 
material  left  on  site  following  shutdown  in 
1972  as  identified  in  the  Saxton 
Decommissioning  Plan  and  Safety  Analysis 
Report  dated  April  1972,  would  remain 
safely  contained.  In  the  ensuing  years, 
natural  decay  of  these  radioactive  materials 
has  resulted  in  a  remainder  of  approximately 
1500  curies  of  radioactive  material  at  the 
bcility  (93%  of  which  is  activation  contained 
within  the  steel  structures  of  the  reactor 
vessel).  These  proposed  decommissioning 
TSs  wen  developed  in  order  to  ensure  this 
remaining  radioactive  material  is  safely 
contained  and  disposed  of  and  that  the 
environment  surrounding  the  facility  is 
monitored.  These  actions  will  assure  that 
there  is  no  reduction  in  the  margin  of  safety 
during  the  active  decommissioning  of  the 
facility.  The  final  result  of  these  efforts  will 
be  the  removal  of  any  potential  radiological 
hazard  from  the  site  and  the  release  of  the 
site  for  unrestricted  use. 

The  NRC  staff  has  reviewed  the 
analysis  of  the  licensees  and,  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Saxton  Community  Library, 
Front  Street,  Saxton,  Pennsylvania 

16678. 

Attorney  for  the  Licensee:  Ernest  L. 
Blake,  Jr.,  Esquire,  Shaw,  Plttman,  Potts, 
and  Trowbridge,  2300  N  Street,  N.W.. 
Washington,  D.C.  20037. 

NRC  Project  Director:  Seymour  H. 
Weiss. 

Houston  Lighting  6-  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company.  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  January 
28, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  details  of  Technical 
Specification  (TS)  Section  6.2.3  on  the 
Independent  Safety  Engineering  Group 
(ISEG)  from  the  Administration  Controls 
section  of  the  TSs  and  place  these 
details  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)^for  South 
Texas  Project,  Units  1  and  2.  This 
relocation  is  administrative  only,  and 
woidd  not  render  any  changes  to  the 
existing  plant  philosophy  toward  the 
ISEG  or  any  safety  analysis.  Section 
6.2.3  wouldbe  deleted  from  the  TSs  and 
removed  from  the  table  of  contents  for 
Administrative  Controls.  Conendy 


UFSAR  Section  13.4.2.2  describes  the 
ISEG,  but  not  in  the  detail  as  the  ciurent 
TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  move  details  from 
the  Technical  Specifications  (TSs)  to  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  changes  do  not  result  in  any 
hardware  or  operating  procedure  changes. 
The  details  being  removed  frt>m  the 
Technical  Specifications  [TSs]  are  not 
assumed  to  be  an  initiator  of  any  analyzed 
event.  The  UFSAR,  which  will  contain  the 
removed  Technical  Specification  (TS)  details, 
will  be  maintained  using  the  provisions  of  10 
CFR  50.59  and  is  subject  to  the  change 
control  process  in  the  Administrative 
Controls  Section  of  the  Technical 
Specifications  (TSs).  [In  addition)  any 
changes  to  the  UFSAR  will  be  evaluated  per 
10  CFR  50.59,  no  increase  in  the  probability 
of  consequences  of  an  accident  previously 
evaluated  will  be  allowed  without  prior  NRC 
[Nuclear  Regulatory  Commission]  approval. 
Therefore,  the  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  move  details  frmn 
the  technical  Specifications  [TSs]  to  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  changes  will  not  alter  the  plant 
configuration  (no  new  or  different  type  of 
equipment  will  be  installed)  or  make  changes 
in  methods  governing  plant  operation.  The 
changes  will  not  impose  different 
requirements,  and  adequate  control  of 
information  will  be  maintained.  The  changes 
will  not  alter  assumptions  made  in  the  safety 
analysis  and  licensing  basis.  Therefore,  the 
changes  will  not  create  the  possibility  of  a 
new  or  difiierent  kind  of  Kcident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  move  detail  from 
the  Technical  Specifications  [TSs]  to  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  changes  do  not  reduce  the 
margin  of  safety  since  the  relocation  of 
details  [is  an  administrative  action  and]  has 
no  impact  on  any  safety  analysis 
assiunptions.  In  addition,  the  detail 
transposed  from  the  Technical  Specifications 
[TSs]  to  the  UFSAR  are  the  same  as  the 
existing  Technical  Specification  (TS)  (6.2.3). 
[In  addition]  any  future  changes  to  the  FSAR 
*«ll  be  evaluated  per  the  requirements  of  10 
CFR  50.59,  no  reduction  in  a  margin  of  safety 
will  be  allowed  without  prior  NRC  approval. 
[Therefore,  the  licensee  concluded  that  the 
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changes  will  not  involve  a  significant 
reduction  in  a  margin  of  safety.] 

The  NRC  staff  has  reviewed  the 
Hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College.  J.  M.  Hodges.  Learning  Center. 
911  Boling  Highway.  Wharton.  TX 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius.  1800  M  Street.  N.W., 
Washington,  DC  20036-5869. 

NRC  Project  Director  William  D. 
Beckner. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  February 
18. 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  reactor  core  fuel  assembly 
design  features  requirements  contained 
in  Technical  Specification  5.3.1.  Fuel 
Assemblies.  The  proposed  change 
would  allow  for  the  limited  replacement 
of  failed  or  damaged  fuel  rods  in  fuel 
assemblies  with  solid  stainless  steel  or 
zirconium  alloy  Gller  rods  in 
accordance  with  NRC-approved 
applications  of  fuel  rod  configurations. 
Reconstituted  fuel  assemblies  would  be 
limited  to  those  fuel  designs  that  have 
been  analyzed  with  applicable  NRC- 
staff-approved  codes  and  methods  and 
shown  by  tests  or  analyses  to  comply 
with  all  fuel  safety  design  bases.  A 
limited  number  of  lead  test  assemblies 
that  have  not  completed  representative 
testing  would  be  allowed  to  be  placed 
in  nonlimiting  core  regions. 

The  proposed  change  would  be  in 
accordance  with  the  guidance  provided 
in  NRC  Generic  Letter  90-02. 
Supplement  1,  issued  July  31. 1992. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  stag's  review  is  presented  below. 

A.  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  fuel  assemblies  would  continue  to 
meet  the  same  fuel  assembly  and  fuel 
rod  design  bases  as  the  current  fuel 


assemblies,  the  acceptance  criteria  for 
emergency  core  cooling  systems  would 
continue  to  be  satisfied  for  all  fuel 
assemblies,  there  would  be  no  changes 
to  reload  design  and  safety  analysis 
limits,  and  the  radiological 
consequences  of  accidents  previously 
evaluated  would  remain  valid. 

B.  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
the  fuel  assemblies  would  continue  to 
satisfy  the  same  design  bases  previously 
used.  Since  the  original  design  criteria 
would  be  met,  no  new  accident 
initiators  would  be  introduced.  All 
design  and  performance  criteria  would 
continue  to  be  met  for  the  use  of 
reconstituted  assemblies  containing  the 
approved  filler  rods.  Furthermore,  the 
use  of  reconstituted  fuel  assemblies 
does  not  affect  the  manner  by  which  the 
facility  is  operated. 

C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  the 
core  reload  design  and  safety  analysis 
limits  would  be  unchanged  by  the  use 
of  fuel  assemblies  containing  approved 
filler  rods.  The  use  of  all  fuel  assemblies 
would  continue  to  be  limited  by  the 
normal  core  operating  conditions 
defined  in  the  Technical  Specifications. 
Reconstituted  fuel  assemblies  would  be 
evaluated  specifically  for  each  cycle 
reload  core  using  approved  reload 
design  methods  and  approved  fuel  rod 
design  models  and  methods. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library. 
Founders  Park,  Exeter.  NH  03833. 

Attorney  for  licensee:  Lillian  M. 
Cuoco.  Esquire,  Northeast  Utilities 
Service  Company,  Post  Office  Box  270, 
Hartford  CT  06141-0270. 

NRC  Project  Director:  Patrick  D. 
Milano. 

Northeast  Nuclear  Energy  Company 
(NNECO).  et  al..  Docket  No.  50-^23. 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  New  London  County,  Connecticut 

Date  of  amendment  request:  March  4. 
1996. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Surveillance  Requirements 
4.8.1.1.2.8.6.  4.8.1. 1.2.b,  and 
4.8.1.1.2.g.7  by  specifying  load  bemds  in 
loading  the^iesel  generator  (DC)  in  lieu 
of  the  present  requirement  to  load  the 
DC  greater  than  or  equal  to  a  given 


value.  A  footnote  is  being  added  to  the 
three  surveillance  requirements  to 
indicate  that  a  momentary  transient 
outside  the  load  range  shall  not 
invalidate  the  test.  The  associated  Bases 
sections  have  been  revised  to  reflect  the 
above  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed 
changes  in  accordance  with  10  CFR  50.92 
and  has  concluded  that  the  changes  do  not 
involve  a  significant  hazards  consideration 
(SHC).  The  basis  for  this  conclusion  is  that 
the  three  criteria  of  10  CFR  50.92(c)  are  not 
compromised.  The  proposed  changes  do  not 
involve  an  SHC  because  the  changes  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  purpose  of  the  proposed  changes  to 
Surveillance  Requirements  4.8.1.1.2.a.6, 
4.8.1. 1.2.b,  and  4.8.1.1.2.g.7  is  to  provide  the 
load  bands  for  loading  the  OG  during  the 
monthly,  184  days  and  18-month 
surveillances.  Specifically,  for  monthly 
(Surveillance  4.8.1. 1.2.a.6]  and  once  per  184 
days  (Surveillance  4.8.1.1. 2. b)  surveillances, 
the  load  band  is  between  4800-5000  kW.  For 
the  18-month  surveillance  (Surveillance 
4.8.1. 1.2.g.7),  the  load  band  is  between  5400- 
5500  kW  during  the  first  2  hours  and 
between  4800-5000  kW  during  the  remaining 
22  hours.  The  specified  load  bands  account 
for  instrumentation  inaccuracies  using  the 
plant  computer  and  for  the  operational 
control  capabilities  and  human  factor 
characteristics.  The  proposed  changes  will 
keep  the  actual  upper  load  limit  of  the  TXi 
below  the  manufacturer's  recommended  limit 
and  the  actual  lower  limit  enveloping  the 
accident  load  requirements.  The  proposed 
changes  will  reduce  uimecessary  engine 
stress  and  wear,  while  potentially  improving 
overall  diesel  generator  reliability  and 
availability.  The  changes  to  the  Bases  section 
reflect  the  changes  made  to  the  surveillance 
requirements  and,  therefore,  have  no  adverse 
impact  on  plant  safety.  Since  the  prop>osed 
changes  serve  to  enhance  overall  safety,  these 
changes  do  not  increase  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  regarding  the  load 
band  for  the  DCs  do  not  affect  the  operation 
or  response  of  any  plant  equipment, 
including  the  DC,  or  introduce  any  new 
failure  mechanism.  The  proposed  changes 
will  reduce  unnecessary  engine  stress  and 
wear,  while  potentially  improving  overall  DC 
reliability  and  availability.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 
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3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  specifying  the  load 
bands  for  diesel  testing  will  keep  the  actual 
upper  load  limit  of  the  E)G  below  the 
manufacturer's  recommended  limit,  and  the 
actual  lower  limit  enveloping  the  accident 
load  requirements.  Therefore,  the  proposed 
changes  do  not  affect  the  capability  of  the 
diesel  to  perform  its  intended  function.  The 
purpose  of  these  changes  is  to  increase  the 
overall  DC  reliability.  The  proposed  changes 
do  not  impact  the  consequences  of  any 
design  basis  accidents.  There  is  no  direct 
impact  on  any  of  the  protective  boimdaries. 
For  these  reasons,  the  changes  do  not  involve 
a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College.  574  New  London  Turnpike, 
Norwich.  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Cormecticut. 

.    Attorney  for  licensee:  Lillian  M. 
Cuoco.  Esq..  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company. 
P.O.  Box  270.  Hartford,  CT  06141-0270. 

NRC  Deputy  Director:  Phillip  F. 
McKee. 

Public  Service  Electric  &■  Gas  Company. 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 
Date  of  amendment  request:  January 

31. 1997. 

Description  of  amendment  request: 
The  amendments  would  revise 
Technical  Specification  3/4.6.1.5.  and 
its  associated  Bases  section,  to  ensure 
that  a  representative  average 
containment  air  temperatiue  is 
measured. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Limitations  on  containment  average  air 
temperature  ensure  that  the  overall 
containment  average  air  temperature  does  not 
exceed  the  initial  temperature  condition 
asstuned  in  the  accident  analysis  for  a  Loss 
of  Coolant  Accident  or  Steamline  Break 
inside  Containment.  The  resulting  DBA 


temperature  limits  are  used  to  established  the 
environmental  qualification  envelope  for 
safety-related  electrical  equipment  inside 
containment 

The  measurement  of  Containment  average 
air  temperature  is  a  means  to  ensure  that  the 
design  temperature  normal  operating  limit  is 
not  exceeded.  The  probability  of  an  accident 
is  not  impacted  by  the  surveillance  of  normal 
temperature  as  it  is  a  measurement  which 
involves  permanently  installed,  static 
equipment.  The  consequences  of  an  accident 
are  not  impacted  since  the  method  of 
measurement  ensures  that  the  design  basis 
temperatures  are  maintained  and  the  intent 
of  the  existing  surveillance  specification  is 
not  changed.  The  proposed  change  does  not 
impact  the  actual  containment  temperature, 
but  specifies  an  acceptably  accurate  method 
for  its  determination. 

Therefore,  the  probability  of  and 
consequences  of  an  accident  previously 
evaluated  are  not  significantly  increased. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  any 
modifications  to  existing  plant  equipment,  do 
not  alter  the  function  of  any  plant  systems 
within  Containment,  do  not  introduce  any 
new  operating  configurations  or  new  modes 
of  plant  operation,  nor  change  the  safety 
analyses.  The  proposed  change  is  consistent 
with  NUREG-1431  and  provides  a 
methodology  to  ensure  that  calculated 
temperatxire  is  accurately  determined. 

The  proposed  changes  v>rill,  therefore,  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  results  in  an 
acceptably  accurate  determination  of  the 
containment  average  air  temperature, 
therefore,  compliance  with  the  TS 
surveillance  and  its  associated  l>asis  is 
assured.  The  present  margin  of  safety  is  not 
affected  since  operating  parameters  and 
conditions  are  unchanged. 

All  changes  are  consistent  with  the  intent 
of  Salem's  current  TS  and  with  the 
surveillance  specified  in  NUREG-1431, 
Revision  1. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire.  Winston  and 
Strawn,  1400  L  Street,  NW,  Washington, 
DC  20005-3502. 


NRC  Project  Director:  John  F.  Stolz. 


PuWic  Service  Electric  &■  Gas  Company. 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County.  New  Jersey 

Date  of  amendment  request:  February 
11.1997. 

Description  of  amendment  request: 
The  amendments  would  add  a  new 
Technical  Specification  3/4.7.10. 
"Chilled  Water  System"  to  address  the 
support  function  this  system  provides  to 
other  necessary  safety  systems. 

fiasis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  Chilled  Water  System  is  a  support 
system  providing  cooling  to  the  Relay  Rooms, 
the  Control  Room,  and  the  affected  Electrical 
Equipment  Rooms.  The  Chilled  Water 
System  is  not  an  accident  initiator  of  any 
accident  evaluated  in  the  Safety  Analysis 
Report.  No  physical  changes  to  the  Chilled 
Water  System  result  from  the  proposed  TS. 
The  specified  Allowed  Outage  Times  in  the 
TS  are  commensurate  with  the  safety 
significance  of  the  Chilled  Water  System  as 
demonstrated  by  the  PSA  analysis. 

Therefore,  the  proposed  TS  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  any 
modifications  to  the  Chilled  Water  System  or 
mode  of  operation  of  the  system.  The 
proposed  TS  specifies  the  minimum  operable 
number  of  chillers  and  chilled  water  pumps 
to  assure  that  the  system  performs  iU  design 
function.  It  does  not  change  the  basic  way  in 
which  the  Chilled  Water  System  is  operated. 
The  loads  that  are  isolated  are  non-safety 
loads.  By  maintaining  the  minimum  operable 
number  of  chillers  and  chilled  water  pumps, 
adequate  cooling  is  assured  to  the  Relay 
Rooms,  the  Control  Room,  the  affected 
Electrical  Equipment  Rooms. 

Therefore,  the  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  Chilled  Water  System  U  a  support 
system  which  provides  cooling  to  the  Relay 
Rooms,  the  Control  Room,  and  the  affected 
Electrical  Equipment  Rooms.  The  proposed 
changes  do  not  involve  any  modifications  to 
the  Chilled  Water  System  or  changes  to  the 
mode  of  operation  of  the  system.  The 
proposed  TS  establishes  controls  to  better 
ensure  that  the  Chilled  Water  System  will  be 
able  to  perform  its  intended  design  function 
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and  ensures  that  the  safety  functions  of 
supported  systems  are  maintained. 

The  proposed  changes  establish  Allowed 
Outage  Times  and  do  not  affect  the  operation 
of  the  Chilled  Water  System,  and  thus  do  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway.  Salem,  NJ  08079. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn.  1400  L  Street,  NW.  Washington, 
DC  20005-3502. 

NEC  Project  Director:  John  F.  Stolz. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request:  January 
20.  1997. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  (TS) 
Section  3/4.5.2,  "Emergency  Core 
Cooling  Systems.  ECCS  Subsystems — T 
'"1!  >  280  "F."  TS  Section  3/4.5.3. 
"Emergency  Core  Cooling  Systems, 
ECCS  Subsystems— T"»  <  280''F, '  and 
TS  Section  3/4.7,  "Plant  Systems." 
Several  surveillance  intervals  would  be 
changed  from  18  months  to  once  each 
refueling  interval. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Toledo  Edison  has  reviewed  the  proposed 
chan^  and  determined  that  a  significant 
hazards  consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1,  in  accordance  with  these 
changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  such  accidents  are 
affected  by  the  proposed  revisions  to  increase 
the  surveillance  test  intervals  from  18  to  24 
months  for  the  ECCS  Subsystems 
(Surveillance  Requirements  4.5.2.d.2.a, 
4.5.2.e.  4.5.2.g.2.  and  4.5.3).  Auxiliary 
Feedwater  System  (Surveillance  Requirement 
4.7.1.2.1.C),  Motor  Driven  Feedwater  Pump 
System  (Surveillance  Requirement  4.7.1.7.d). 
Component  Cooling  Water  System 
(Surveillance  Requirement  4.7.3.1.b)  and 
Service  Water  System  (Surveillance 
Requirement  4.7.4. l.b).  Initiating  conditions 


and  assumptions  remain  as  previously 
analyzed  for  accidents  in  the  DBNPS 
Updated  Safety  Analysis  Report. 

These  revisions  do  not  involve  any 
physical  changes  to  systems  or  components, 
nor  do  they  alter  the  typical  manner  in  which 
the  systems  or  components  are  operated. 

A  review  of  historical  18  month 
surveillance  data  and  maintenance  records 
support  an  increase  in  the  surveillance  test 
intervals  from  18  to  24  months  (and  up  to  30 
months  on  a  non-routine  basis)  because  no 
potential  for  a  significant  increase  in  a  failure 
rate  of  an  affected  system  or  component  was 
identified  during  these  reviews. 

These  proposed  revisions  are  consistent 
with  the  NRC  guidance  on  evaluating  and 
proposing  such  revisions  as  provided  in 
Generic  Letter  91-04,  "Changes  in  Technical 
Specification  Surveillance  Intervals  to 
Accommodate  a  24-Month  Fuel  Cycle,"  dated 
April  2,  1991. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  source  term, 
containment  isolation  or  radiological  releases 
are  not  being  changed  by  these  proposed 
revisions.  Existing  system  and  component 
redundancy  is  not  being  changed  by  these 
proposed  changes.  Existing  system  and 
component  operation  is  not  being  changed  by 
these  proposed  changes.  The  assumptions 
used  in  evaluating  the  radiological 
consequences  in  the  DBNPS  Updated  Safety 
Analysis  Report  are  not  invalidated. 

A  review  of  historical  18  month 
surveillance  data  and  maintenance  records 
support  an  increase  in  the  surveillance  test 
intervals  fit>m  18  to  24  months  (and  up  to  30 
months  on  a  non-routine  basis)  because  no 
potential  for  a  significant  increase  in  a  failure 
rate  of  an  affected  system  or  component  was 
identified  during  these  reviews. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  these  revisions 
do  not  involve  any  physical  changes  to 
systems  or  components,  nor  do  they  alter  the 
typical  manner  in  which  the  systems  or 
components  are  operated.  A  review  of 
historical  18  month  surveillance  data  and 
maintenance  records  support  an  increase  in 
the  surveillance  test  intervals  from  18  to  24 
months  (and  up  to  30  months  on  a  non- 
routine  basis)  because  no  potential  for  a 
significant  increase  in  a  failure  rate  of  a 
system  or  component  was  identified  during 
these  reviews.  No  changes  are  being 
proposed  to  the  ty|>e  of  testing  currently 
being  performed,  only  to  the  length  of  the 
surveillance  test  interval. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  a  review  of  the 
historical  18  month  surveillance  data  and 
maintenance  records  identified  no  potential 
for  a  significant  increase  in  a  failure  rate  of 

a  system  or  component  due  to  increasing  the 
surveillance  test  interval  to  24  months. 
Existing  system  and  component  redundancy 
is  not  being  changed  by  these  proposed 
changes. 

There  are  no  new  or  significant  changes  to 
the  initial  conditions  contributing  to  accident 
severity  or  consequences,  therefore,  there  are 
no  significant  reductions  in  a  mai;gin  of 
safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo,  William 
Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Gail  H.  Marcus. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1.  Ottawa  County, 
Ohio 

Date  of  amendment  request:  January 
30.  1997. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  (TS) 
Section  2.2.  "Limiting  Safety  System 
Settings."  and  applicable  bases,  TS 
Section  3/4.3,  "Instrumentation,"  and 
applicable  bases,  TS  Section  3/4.4, 
"Reactor  Coolant  System."  and  TS 
Section  3/4.7.  "Plant  Systems."  Several 
surveillance  intervals  would  be  changed 
from  18  months  to  once  each  refueling 
interval.  In  addition,  several  setpoints 
would  be  revised  based  on  an 
instrument  drift  study,  and  trip 
setpoints  would  be  revised  based  on 
new  calculations.  Administrative 
revisions  are  also  proposed  consistent 
with  these  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Toledo  Edison  has  reviewed  the  proposed 
changes  and  determined  that  a  significant 
hazards  consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  in  accordance  with  these 
changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  such  accidents  are 
affected  by  the  proposed  revisions  to  increase 
the  surveillance  test  intervals  from  18  to  24 
months  for  the  subject  Technical 
Specifications  (TS):  TS  2.2  Limiting  Safety 
System  Settings;  TS  3/4.3.1.1,  Reactor 
PitJtection  System  Instrumentation:  TS  3/ 
4.3.2.2,  Steam  and  Feedwater  Rupture 
Control  System  Instrumentation;  TS  3/ 
4.3.3.5.1,  Remote  Shutdown  Instrumentation; 


TS  3/4.3.3.6,  Post-Accident  Monitoring 
Instrumentation;  TS  3/4.4.3,  Safety  Valves 
and  Pilot  Operated  Relief  Valve — Operating; 
TS  3/4.4.6.1,  Reactor  Coolant  System  Leakage 
Detection  Systems;  TS  3/4.7.1.2  and 
Auxiliary  Feedwater  System.  Initiating 
conditions  and  assumptions  remain  as 
previously  analyzed  for  accidents  in  the 
DBNPS  Updated  Safety  Analysis  Report. 

Results  of  the  instrument  drift  study 
analysis  and  review  of  historical  18  month 
surveillance  data  and  maintenance  records 
support  an  increase  in  the  surveillance  test 
intervals  from  18  to  24  months  (and  up  to  30 
months  on  a  non-routine  basis)  because:  the 
projected  instrument  errors  caused  by  drift 
are  bounded  by  the  existing  setpoint  analysis 
or  either  a  new  analysis  has  been  performed 
incorpwrating  a  more  conservative  setpoint  or 
the  calculations  excess  margin  was  reduced; 
projected  instrument  errors  caused  by  drift 
are  acceptable  for  control  of  plant  parameters 
to  effect  a  safe  shutdown  with  the  associated 
instrumentation  or  an  engineering  evaluation 
has  been  performed  to  justify  continued  use 
of  the  instrument  string  and  revisions  will  be 
made  to  DBNPS  calculations  and  controlling 
procedures  where  appropriate,  to  offset  any 
adverse  effect;  and  no  potential  for  a 
significant  increase  in  a  failure  rate  of  a 
system  or  component  was  identified  during 
siuveillance  data  and  maintenance  records 
reviews. 

These  proposed  revisions  are  consistent 
with  the  NRC  guidance  on  evaluating  and 
proposing  such  revisions  as  provided  in 
Generic  Letter  91-04,  "Changes  in  Technical 
Specification  Surveillance  Intervals  to 
Accommodate  a  24-Month  Fuel  Cycle."  dated 
April  2, 1991. 

The  proposed  revisions  to  Allowable 
Values  for  Steam  and  Feedwater  Rupture 
Control  System  Steam  Generator  Level — Low 
are  conservative  with  respect  to  the  current 
Allowable  Values  and  therefore,  do  not 
adversely  affect  previously  analyzed 
accidents. 

The  application  of  the  Allowable  Value  to 
the  Channel  Functional  Test  only,  the 
proposed  deletion  of  the  Trip  Setpoint.  and 
revision  of  the  Limiting  Condition  for 
Operation  and  Action  Statement  A  for  TS 
3.3.2.2,  SFRCS  Instrumentation,  associated 
with  the  proposed  revision  of  the  Allowable 
Values  for  SFRCS  Steam  Generator  Level- 
Low  are  consistent  with  NUREG-1430. 
Revision  1.  "Standard  Technical 
Specifications,  Babcock  and  Wilcox  PlanU." 
dated  April,  1995.  The  proposed  revisions 
will  have  no  adverse  effect  on  any  previously 
analyzed  accident 

The  proposed  revision  to  the  Reactor 
Protection  System  High  Flux  Allowable 
Value  was  determined  in  accordance  with 
the  approved  setpwDint  methodology 
described  in  Babcock  and  Wilcox  document 
BAW-10179P.  Safety  Criteria  for  Acceptable 
Cycle  Reload  Analyses,  and  is  bounded  by 
the  High  Flux  trip  of  112%  rated  power 
assumed  in  the  DBNPS  accident  analysis. 

The  proposed  deletion  of  the  Trip 
Setpoints,  deletion  of  the  Allowable  Values 
applicable  to  the  Channel  Calibration  for  RC 
low  pressure,  and  RC  hjgh  pressure 
functional  units,  application  of  Allowable 
Values  to  the  Channel  Functional  Test  as 


opposed  to  the  Channel  Calibration,  and 
deletion  of  the  "**"  and  "#"  footnotes  for 
Technical  Specification  Table  2.2-1,  Reactor 
Protection  System  Instrumentation  Trip 
Setpoints,  and  the  proposed  revision  to  TS 
2.2,  Limiting  Safety  System  Settings,  are 
consistent  with  NUREG-1430,  Revision  1, 
"Standard  Technical  Specifications,  Babcock 
and  Wilcox  PlanU,"  dated  April,  1995.  The 
proposed  revisions  have  no  adverse  effect  on 
any  previously  analyzed  accident. 

The  proposed  re%asion  to  Technical 
Specification  Table  4.3-10,  Post-Accident 
Monitoring  Instrumentation  Surveillance 
Requirements.  Instrument  6,  Containment 
Vessel  Post- Accident  Radiation  separates  the 
radiation  monitors  to  reflect  the  revision  to 
24  month  surveillance  intervals  for  the  High 
Range  Radiation  Monitors  and  that  the 
Containment  Wide  Range  Noble  Gas 
monitors  will  remain  on  a  18  month 
surveillance  frequency  is  an  administrative 
change  and  does  not  affect  previously 
analyzed  accidents. 

The  proposed  revision  to  the  Technical 
Specification  Bases  2.2.1,  Reactor  Protection 
System  Instrumentation  Setpoints.  and  Bases 
3/4.3.1  and  3/4.3.2,  Reactor  Protection 
System  and  Safety  System  Instrumentation, 
are  administrative  and  do  not  affect 
previously  analyzed  accidents. 

Initiating  conditions  and  assumptions 
remain  as  previously  analyzed  for  accidents 
in  the  DBNPS  Updated  Safety  Analysis 
Report. 

'These  revisions  do  not  involve  any 
physical  changes  to  systems  or  components, 
nor  do  they  alter  the  typical  manner  in  which 
the  systems  or  components  are  operated. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  source  term, 
containment  isolation  or  radiological  releases 
are  not  being  changed  by  these  proposed 
revisions.  Existing  system  and  component 
redundancy  is  not  being  changed  by  these 
proposed  changes.  Existing  system  and 
component  operation  is  not  being  changed  by 
these  proposed  changes  and  the  assumptions 
used  in  evaluating  the  radiological 
consequences  in  the  DBNPS  Updated  Safety 
Analysis  Repwrt  are  not  invalidated. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  these  proposed 
revisions  do  not  involve  any  physical 
changes  to  systems  or  components,  nor  do 
they  alter  the  typical  manner  in  which  the 
systems  or  compwnents  are  operated. 

No  changes  are  being  proptosed  to  the  type 
of  testing  currently  being  pwrfbrmed,  only  to 
the  length  of  the  surveillance  test  interval. 

Results  of  the  instrument  drift  study 
analysis  and  review  of  historical  18  month 
surveillance  data  and  maintenance  records 
support  an  increase  in  the  surveillance  test 
intervals  bom  18  to  24  months  (and  up  to  30 
months  on  a  non-routine  basis)  because:  the 
projected  instrument  errors  caused  by  drift 
are  bounded  by  the  existing  setpoint  analysis 
or  eithM'  a  new  analysis  has  been  performed 
incorporating  a  more  conservative  setpoint  or 
the  calculations  excess  margin  was  reduced; 
projected  instrument  errors  caused  by  drift 
are  acceptable  for  control  of  plant  parameters 
to  effect  a  safe  shutdown  with  the  associated 


instrumentation  or  an  engineering  evaluation 
has  been  performed  to  justify  continued  tise 
of  the  instrument  string  and  revisions  will  be 
made  to  DBNPS  calculations  and  controlling 
procedures  where  appropriate,  to  o&et  any 
adverse  effect;  and  no  potential  for  a 
significant  increase  in  a  failure  rate  of  a 
system  or  component  was  identified  diuing 
surveillance  data  and  maintenancs  records 
reviews. 

The  proposed  revisions  to  Allowable 
Values  for  Steam  and  Feedwater  Rupture 
Control  System  Steam  Generator  Level — Low 
are  conservative  writh  respect  to  the  current 
Allowable  Values  and  do  not  alter  any  testing 
currently  being  performed. 

The  application  of  the  Allowable  Value  to 
the  Channel  Functional  Test  only,  the 
proposed  deletion  of  the  Trip  Setpoint,  and 
revision  of  the  Limiting  Condition  for 
Operation  and  Action  Statement  A  for  TS 
3.3.2.2,  SFRCS  Instrumentation,  associated 
with  the  proposed  revision  to  the  Allowable 
Values  for  SFRCS  Steam  Generator  Level- 
Low  are  consistent  with  NUREG-1430. 
Revision  1,  "Standard  Technical 
Specifications,  Babcock  and  Wilcox  PlanU," 
dated  April,  1995.  The  proposed  revisions  do 
not  alter  any  testing  currenUy  being 
performed. 

The  proposed  deletion  of  the  Trip 
SetpoinU,  deletion  of  the  Allowable  Values 
applicable  to  the  Channel  Calibration  for  RC 
lowpressure,  and  RC  high  pressure  functional 
uniU,  application  of  Allowable  Values  to  the 
Channel  Functional  Test  as  opposed  to  the 
Chaimel  Calibration,  and  deletion  of  the  "**" 
and  "i"  footnotes  for  Technical  Specification 
Table  2.2-1,  Reactor  Protection  System 
Instrumentation  Trip  SetpoinU,  and  the 
proposed  revision  to  TS  2.2.  Limiting  Safety 
System  Settings,  are  consistent  with  NUREG- 
1430,  Revision  1.  "Standard  Technical 
Specifications,  Babcock  and  Wilcox  PlanU." 
dated  April.  1995.  The  proposed  revisions  do 
not  alter  any  testing  currently  being 
performed. 

The  proposed  revision  to  the  Reactor 
Protection  System  High  Flux  Allowable 
Value  was  determined  in  accordance  with 
the  approved  setpniint  methodology 
described  in  Babcock  and  Wilcox  document 
BAW-10179P,  Safety  Criteria  for  Acceptable 
Cycle  Reload  Analyses,  and  is  bounded  by 
the  High  Flux  trip  of  112%  rated  power 
assumed  in  the  DBNPS  accident  analysis  and 
does  not  alter  any  testing  currently  being 
performed. 

The  proposed  revision  to  Technical 
Specification  Table  4.3-10,  Post-Accident 
Monitoring  Instrumentation  Surveillance 
RequiremenU,  Instrument  6,  Containment 
Vessel  Post-Accident  Radiation  separates  the 
radiation  monitors  to  reflect  the  revision  to 
24  month  surveillance  intervals  for  the  High 
Range  Radiation  Monitors  and  that  the 
Containment  Wide  Range  Noble  Gas 
monitors  will  remain  on  a  18  month 
surveillance  frequency  is  an  administrative 
change  and  does  not  alter  any  testing 
currently  being  performed. 

The  proposed  revision  to  the  Technical 
Specification  Bases  2.2.1,  Reactor  Protection 
System  Instnunentation  SetpoinU,  and  Bases 
3/4.3.1  and  3/4.3.2,  Reactor  Protection 
System  and  Safety  System  Instrumentation. 


11500 


Federal  Register  /  Vol.  62,  No.  48  /  Wednesday,  March  12,  1997  /  Notices 


are  administrative  and  do  not  alter  any 
testing  currently  being  performed. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  The  results  of  the 
instrument  drift  study  analysis  and  review  of 
historical  18  month  surveillance  data  and 
maintenance  records  support  an  increase  in 
the  surveillance  test  intervals  from  18  to  24 
months  (and  up  to  30  months  on  a  non- 
routine  basis)  because:  the  projected 
instrument  errors  caused  by  drift  are 
bounded  by  the  existing  setpoint  analysis  or 
either  a  new  analysis  has  been  performed 
incorporating  a  more  conservative  setpoint  or 
the  calculations  excess  margin  was  reduced; 
projected  instrument  errors  caused  by  drift 
are  acceptable  for  control  of  plant  parameters 
to  effect  a  safe  shutdown  with  the  associated 
instrumentation  or  an  engineering  evaluation 
has  been  performed  to  justify  continued  use 
of  the  instrument  string  and  revisions  will  be 
made  to  DBNPS  calculations  and  controlling 
procedures  where  appropriate,  to  offset  any 
adverse  effect;  and  no  potential  for  a 
significant  increase  in  a  failure  rate  of  a 
system  or  comp>onent  was  identified  during 
surveillance  data  and  maintenance  records 
reviews.  Existing  system  and  component 
redundancy  is  not  being  changed  by  these 
proposed  changes. 

There  are  no  new  or  significant  changes  to 
the  initial  conditions  contributing  to  accident 
severity  or  consequences,  consequently  there 
are  no  significant  reductions  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfled.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo,  William 
Carlson  Library,  Government 
Docimients  Collection.  2801  West 
Bancroft  Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director  Gail  H.  Marcus. 

Prerioosly  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 


involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Commonwealth  Edison  Company. 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station.  Unit  Nos.  1  and  2, 
Ogle  County.  Illinois 

Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1  and 
2.  Will  County,  Illinois 

Date  of  amendment  request: 
December  21,  1995,  as  supplemented  on 
October  24,  1996. 

Description  of  amendment  request: 
The  proposed  amendments  would 
relocate  certain  cycle-specific  parameter 
limits  from  the  Technical  Specifications 
to  the  Operating  Limits  Report  (ORL); 

Date  of  publication  of  individual 
notice  in  Federal  Register:  February  20, 
1997  (62  FR  7804). 

Expiration  date  of  individual  notice: 
March  24.  1997. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434,  Byron,  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Commonwealth  Edison  Company. 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois 

Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station.  Unit  Nos.  1  and 
2,  Will  County,  Illinois 

Date  of  amendment  request: 
November  5,  1996. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  technical  specifications  to 
allow  ComEd  to  take  credit,  on  a 
temporary  basis,  for  soluble  boron  in  the 
spent  fuel  storage  water  in  maintaining 
an  acceptable  margin  of  subcriticality. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  February  10, 
1997  (62  FR  6016). 

Expiration  date  of  individual  notice: 
March  12, 1997. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434,  Byron,  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington.  Illinois  60481. 


Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  1 
and  2.  Grundy  County,  Illinois 

Date  of  amendment  request:  February 
17,  1997.    . 

Description  of  amendment  request: 
The  amendments  would  increase  the 
maximum  allowable  water  temperatiUB 
for  the  Containment  Cooling  Service 
Water  inlet  and  the  Suppression  Pool. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  February  27, 
1997  (62  FR  8998). 

Expiration  date  of  individual  notice: 
March  31. 1997. 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris, 
Illinois  60450. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

Ehiring  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circiunstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendmeht,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
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Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-31 7,  Calvert  Cliffs 
Nuclear  Power  Plant.  Unit  No.  1,  Cahert 
County,  Maryland 

Date  of  application  for  amendment: 
October  3, 1996. 

Brief  description  of  amendment:  The 
amendment  concerns  the  provisions  at 
Calvert  Cliffs  Unit  1  for  receiving, 
possessing,  and  using  byproduct, 
source,  and  sp>eciBl  nuclear  material. 
The  amendment  changed  the  Unit  1 
license,  which  previously  contained 
restrictions  on  the  possession  and  use  of 
byproduct,  sotute,  or  special  nuclear 
material,  to  be  consistent  with  the  Unit 
2  license,  which  has  no  such 
restrictions.  The  staff  foimd  this  license 
amendment  to  be  acceptable  since  both 
luiits  share  the  same  radiation 
protection  staff,  and  the  training  and 
procedures  used  to  control  the 
acceptance  and  use  of  radioactive 
material  at  Unit  2  are  sufficient  to 
control  the  radioactive  material  at  Unit 
1.  as  well. 

Date  of  issuance:  February  19, 1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  220. 

Facility  Operating  License  No.  DPR- 
53:  Amendment  revised  the  Operating 
License. 

Date  of  initial  notice  in  Federal 
Register  November  6, 1996  (61  FR 
57482).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  19, 1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Did^e  Power  Company.  Docket  Nos.  50- 
269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1.  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  for  amendments: 
February  20, 1996  as  supplemented 
October  16, 1996. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  3.1.5,  TS  3.1.10  and 
TS  4.1  to:  (1)  reduce  the  surveillance 
frequency  for  the  boron  concentration  in 
the  concentrated  boric  acid  storage  tank; 
(2)  delete  the  surveillance  requirements 
for  Sr«9  and  Si^  gross  beta  activity, 
gross  alpha  activity  and  dissolved  gas 
concentration  in  the  reactor  coolant,  and 
gross  beta  activity  in  the  steam  generator 


feedwater;  (3)  relocate  the  surveillance 
requirements  for  tritium,  chloride, 
fluoride,  and  oxygen  in  the  reactor 
coolant  to  the  Selected  Licensee 
Commitment  (SLC)  manual;  and  (4) 
delete  TS  3.1.10  related  to  temperature 
and  pressure  requirements  to  avoid  gas 
bubble  formation  on  depressurization. 

Date  of  issuance:  February  19, 1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days.  Implementation  shall  include 
concurrent  revision  of  the  Selected 
Licensee  Commitment  Manual  in 
accordance  with  the  application  of  this 
amendment. 

y^mendment  Nos.;  221.  221,  218. 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47  and  DPR-55:  Amendments 
revise  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  27, 1996  (61  FR  13523). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  19, 1997. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street.  Walhalla, 
South  Carolina. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
February  26, 1996. 

Brief  description  of  amendments:  The 
amendments  revise  the  TS  to  allow  an 
increased  limit  for  the  nominal 
enrichment  of  new  (unirradiated) 
Westinghouse-fabricated  fiiel  stored  in 
the  new  fuel  storage  racks. 

Date  of  issuance:  February  27,  1997. 

Effective  date:  February  27, 1997. 
wnth  full  implementation  within  45 
days. 

Amendment  Nos.:  213  and  198. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  24. 1996  (61  FR  18172) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  February  27, 1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph,  Michigan  49085. 


North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443. 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  June  4, 
1996  as  supplemented  by  letter  dated 
January  8, 1997. 

Description  of  amendment  request: 
The  amendment  revises  Seabrook 
Appendix  A  Technical  Specifications 
(TS)  1.7,  "Containment  Integrity",  3/ 
4.6.1,  "Primary  Containment",  and  3/ 
4.6.5.  "Containment  Enclosiue 
Building",  to  incorporate  the  provisions 
of  Option  B  to  10  CFR  Part  50. 
Appendix  J.  TS  Section  6.15. 
"Containment  Leakage  Rate  Testing 
Program",  has  been  added  to  establish  a 
Containment  Leakage  Rate  Testing 
Program,  as  specified  in  Regulatory 
Guide  1.163.  dated  September  1995,  to 
support  these  changes.  In  addition  to 
the  changes  to  incorporate  the 
provisions  of  Option  B,  TS  3.6.1.7  and 
4.6.1.7.1  have  bieen  revised  to 
incorporate  an  increased  leak  testing 
interval  and  to  include  reference  to  the 
Containment  Leakage  Rate  Testing 
Program. 

Date  of  issuance:  February  24, 1997. 

Effective  date:  February  24. 1997. 

Amendment  No.:  49. 

Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  28. 1996  (61  FR 
44359).  The  licensee's  letter  dated 
January  8, 1997,  which  provided 
additional  information  relating  to 
containment  purge  supply  and  exhaust 
valve  testing  and  maintenance,  does  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  24. 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Exeter  Public  Library, 
Founders  Park,  Exeter,  NH  03833. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
July  18, 1995. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TS)  to  extend  the 
surveillance  schedule  bom  18  months 
to  each  refueling  interval  (nominally  24 
months)  for  TS  3/4.4.4,  "Relief  Valves;" 
TS  3/4.4.6.1,  "Reactor  Coolant  System 
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Leakage;"  TS  3/4.4.6.2,  "Operational 
Leakage;"  TS  3/4.4.9.3,  "Overpressure 
Protection  Systems;"  and  TS  3/4.4.11, 
"Reactor  Coolant  System  Vents." 

Date  of  issuance:  February  19,  1997. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  90 
days. 

Amendment  No.:  133. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  27,  1995  (60  PR 
58402). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluadon  dated  February  19, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike. 
Norwich,  Connecticut  06360,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut  06385 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  application  for  amendments: 
October  25,  1996. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TSs)  to  incorporate  the 
requirements  of  10  CFR  Fart  50, 
Apf)endix  J,  Option  B,  for  containment 
leakage  tests.  In  addition,  the 
amendments  add  a  new  section  to  the 
TSs,  which  establishes  the  requirements 
of  the  containment  leakage  rate  testing 
program,  consistent  with  the  Improved 
Standard  Technical  Specifications. 

Date  of  issuance:  February  19, 1997. 

Effective  date:  February  19,  1997, 
with  full  implementation  within  30 
days. 

Amendment  Nos.:  126  and  118. 

Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  15,  1997  (62  FR  2191) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  February  19, 1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 


Omaha  Public  Power  District.  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County.  Nebraska 

Date  of  amendment  request: 
November  16,  1995,  as  supplemented  by 
letter  dated  August  8,  1996. 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specifications  to  add  a  limiting 
condition  for  operation  and  surveillance 
test  for  safety  related  inverters  and 
deletes  the  nonsafety  related  instrument 
buses. 

Date  of  issuance:  February  13,  1997. 

Effective  date:  February  13.  1997,  to 
be  implemented  within  60  days  from 
the  date  of  issuance. 

Amendment  No.:  180. 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 

Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  13,  1996  (61  FR  10395) 

The  August  8,  1996,  supplemental 
letter  provided  additional  clarifying 
information  and  did  not  change  the 
initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  13, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company.  Delmarva 
Power  and  Light  Company,  and  Atlantic 
City  Electric  Company,  Ljiixket  Nos.  50- 
277  and  50-278,  Peach  Bottom  Atomic 
Power  Station,  Unit  Nos.  2  and  3,  York 
County,  Pennsylvania 

Date  of  application  for  amendments: 
August  27,  1996. 

Brief  description  of  amendments:  The 
proposed  amendments  change  the 
minimum  allowable  charging  water 
header  pressure  from  a  value  of  955  psig 
to  a  value  of  940  psig  in  Technical 
Specification  3.10.8,  "Shutdown  Margin 
(SDM)  Test-Refueling." 

Date  of  issuance:  February  19,  1997. 

Effective  date:  Both  units,  as  of  date 
of  issuance,  to  be  implemented  within 
30  days. 

Amendments  Nos.:  218  and  221. 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  23, 1996  (61  FR 
55036) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 


Safety  Evaluation  dated  February  19, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education. 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  PA  17105. 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  fat  amendments: 
February  2,  1996,  as  supplemented 
September  23. 1996. 

Brief  description  of  amendments: 
These  amendments  change  Technical 
Specification  3.6.1.2  for  each  unit  to 
permit  primary  containment  leakage 
testing  of  the  main  steamline  isolation 
valves  at  either  22.5  psig  or  45  psig 
according  to  the  type  of  test  to  be 
conducted. 

Date  of  issuance:  February  25,  1997. 

Effective  date:  Both  units,  as  of  date 
of  issuance,  to  be  implemented  within 
30  days. 

Amendment  Nos.:  163  and  134. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  14.  1996  (61  FR 
42282).  The  September  23, 1996,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  25, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,  PA  18701. 

Southern  California  Edison  Company,  et 
al..  Docket  No.  50-362,  San  Onofre 
Nuclear  Generating  Station.  Unit  No.  3, 
San  Diego  County,  California 

Date  of  application  for  amendment: 
January  14.  1997. 

Brief  description  of  amendment:  The 
amendment  revises  Surveillance 
Requirements  (SRs)  3.8.1.14  and 
3.8.1.15  to  temporarily  restore 
provisions  of  the  emergency  diesel 
generator  surveillance  requirements  as 
they  were  prior  to  their  revision  as  part 
of  NRC  Amendment  No.  116 
(conversion  to  the  Improved  Technical 
Specifications). 


Date  of  issuance:  February  10, 1997. 

Effective  date:  February  10, 1997. 

Amendment  Nos.:  125. 

Facility  Operating  License  Nos.  NPF- 
15:  The  amendments  revised  the 
Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (62  FR  3536  dated 
January  23,  1997).  The  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  also  provided  for 
an  opportunity  to  request  a  hearing  by 
February  24,  1997,  but  indicated  that  if 
the  Commission  makes  a  final  no 
significant  hazards  consideration 
determination  any  such  hearing  would 
take  place  after  issuance  of  the 
amendment. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  10, 
1997. 

Attorney  for  licensee:  T.  E.  Oubre, 
Esquire,  Southern  California  Edison 
Company,  P.  O.  Box  800,  Rosemead, 
California  91770. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557,  Irvine, 
California  92713. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
September  19, 1996,  supplemented  on 
November  18,  1996,  revised  on  January 
13, 1997,  and  supplemented  on  January 
27, 1997. 

Brief  description  of  amendments: 
These  amendments  revise  the  reactor 
coolant  system  temperature  below 
which  the  low  temperatiue  overpressure 
protection  (LTOP)  system  and 
pressurizer  power-operated  relief  valves 
(PORVs)  shall  be  operable,  modify  the 
requirement  to  limit  operation  of  the 
high  pressure  safety  injection  pump 
from  reactor  coolant  system  cold  leg 
temperature  of  less  than  or  equal  to  275 
.  °F  to  whenever  the  LTOP  is  required  to 
be  operable,  change  the  name  of  the 
system  from  the  overpressure  mitigation 
system  to  the  LTOP  system,  and  revise 
the  PORV  setpoint  from  425  psig  to  440 
psig. 

Date  of  issuance:  February  20, 1997, 
with  full  implementation  within  45 
days. 

Effective  date:  February  20, 1997. 

Amendment  Nos.:  172  and  176. 


Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration  (NSHCh  Yes  (62  FR  5256, 
dated  February  4, 1997)  The  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  NSHC  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  March  6, 1997, 
but  indicated  that  if  the  Commission 
makes  a  final  NSHC  determination,  any 
such  hearing  would  take  place  after 
issuance  of  the  amendments.  The 
Commission's  related  evaluation  of  the 
amendments,  finding  of  exigent 
circumstances,  and  final  determination 
of  no  significant  hazards  considerations 
are  contained  in  a  Safety  Evaluation 
dated  February  20, 1997. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241. 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482.  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request. 
December  13, 1995,  as  supplemented  by 
letter  dated  October  10, 1996. 

Brief  description  of  amendment:  The 
amendment  revises  the  125-volt  D.C. 
Sources  (3.8.2.1  and  3.8.2.2)  and  Onsite 
Power  Distribution  (3.8.3.1  and  3.8.3.2) 
Technical  Specifications  to  include 
provisions  for  installed  spare  battery 
chargers,  which  will  be  added  to  the 
plant  design  before  startup  from  the 
ninth  refueling  outage. 
Date  of  issuance:  February  10, 1997. 
Effective  date:  February  10, 1997,  to 
be  implemented  before  startup  from  the 
ninth  refueling  outage,  currently 
scheduled  to  begin  in  September  1997. 
Amendment  No.:  104. 
Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  22. 1996  (61  FR  1639) 
The  October  10, 1996.  supplemental 
letter  provided  additional  clarifying 
information  and  did  not  change  the 
initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  10, 
1997. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License  and  Final  No 
Significant  Hazards  Consideration 
Determination 

During  the  period  since  publication  of 
the  last  biweekly  notice,  individual 
notices  of  issuance  of  amendments  have 
been  issued  for  the  facilities  as  listed 
below.  These  notices  were  previously 
published  as  separate  individual 
notices.  They  are  repeated  here  because 
this  biweekly  notice  lists  all 
amendments  that  have  been  issued  for 
which  the  Commission  has  made  a  final 
determination  that  an  amendment 
involves  no  significant  hazards 
consideration. 

In  this  case,  a  prior  Notice  of 
Consideration  of  Issuance  of 
Amendment,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing  was 
issued,  a  hearing  was  requested,  and  the 
amendment  was  issued  before  any 
hearing  because  the  Commission  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration. 

Details  are  contained  in  the 
individual  notice  as  cited. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 
which  are  set  forth  in  the  license 
amendmenL 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
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Issuance  of  Amendment,  Proposed  No 
SigniHcant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  Ucensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 


impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  for  the 
particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
April  11,  1997,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Celman 
Building,  2120  L  Street.  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  natiu^  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 


nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  con '  -rence  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  IX:,  by 
the  above  date.  Where  petitions  are  fileKl 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptiy  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  24&-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(1) 
(iHv)  and  2.714(d). 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant.  . 
Goodhue  County,  Minnesota 

Date  of  application  for  amendments: 
February  6, 1997,  as  supplemented 
February  12, 1997. 

Brief  description  of  amendments:  The 
£unendments  revise  Technical 
Specification  3.3.A  to  allow  safety 
injection  pump  testing  and  evolutions 
during  low-temperature  shutdown 
conditions  provided  controls  for  reactor 
coolant  system  conditions  are  in  place 
to  provide  low  temperature 
overpressurization  protection. 

Date  of  issuance:  February  20, 1997. 

Effective  date:  February  20,  1997, 
with  full  implementation  within  30 
days. 

Amendment  Nos.:  127  and  119. 

Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60.  Amendments  revised 
the  Technical  Specifications  and  Bases. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration  (NSHC):  Yes.  NRC 
published  a  public  notice  of  the 


proposed  amendments,  issued  a 
proposed  finding  of  no  significant 
hazards  consideration,  and  requested 
that  any  comments  on  the  proposed 
finding  be  provided  to  the  staff  by  close 
of  business  on  February  14,  1997.  The 
notice  was  published  in  the  Red  Wing 
Republican  Eagle  on  February  12, 1997, 
the  Minneapolis  Star  Tribune  on 
February  9,  1997,  and  the  St.  Paul 
Pioneer  Press  on  February  10, 1997.  No 
comments  have  been  received. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of  exigent 
circumstances,  consultation  with  the 
State  of  Minnesota,  and  final 
determination  of  NSHC  are  contained  in 
a  Safety  Evaluation  dated  February  20, 
1997. 

Attorney  for  licensee:  Jay  Silberg.  Esq., 
Shaw,  Pittman,  Potts,  and  Trowbridge, 
2300  N  Street,  NW,  Washington,  DC 
20037. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Dated  at  Rcx:kville,  Maryland,  this  5th  day 
of  March  1997. 

For  The  Nuclear  Regiilatory  Commission. 
Jack  W.  Roe. 

Director,  Division  of  Reactor  Projects— UI/IV 
Office  of  Nuclear  Reactor  Begulation. 
(PR  Doc.  97-5999  Filed  3-11-97;  8:45  am] 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Inteipretation  Numbers  1  and  2  Related 
to  Statement  of  Federal  Financial 
Accounting  Standards  Numbers  4, 5, 
and? 

AGENCY:  Office  of  Management  and 

Budget. 

action:  Notice  of  interpretations. 


summary:  This  notice  includes  two 
interpretations  of  Statements  of  Federal 
Financial  Accounting  Standards 
(SFFAS),  adopted  by  the  Office  of 
Management  and  Budget  (0MB).  These 
interpretations  were  recommended  by 
the  Federal  Accounting  Standards 
Advisory  Board  (FASAB)  and  adopted 
in  their  entirety  by  0MB. 
FOR  FURTHER  MFORMATKJN  CONTACT: 
Norwood  J.  Jackson,  Jr.  (telephone:  202- 
395-3993),  Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget. 

SUPPI.EMENTARY  MFOMIATION:  This 
Notice  includes  two  interpretations  of 
Statements  of  Federal  Financial 
Accounting  Standards  (SFFAS),  adopted 


by  the  Office  of  Management  and 
Budget  (OMB).  These  interpretations 
were  recommended  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  and  adopted  in  their  entirety 
by  OMB. 

Under  a  Memorandum  of 
Understanding  among  the  General 
Accounting  Office,  the  Department  of 
the  Treasury,  and  OMB  on  Federal 
Government  Accounting  Standards,  the 
Comptroller  General,  the  Secretary  of 
the  Treasury,  and  the  Director  of  OMB 
(the  Principals)  decide  upon  standards 
and  concepts  alter  considering  the 
recommendations  of  FASAB.  After 
agreement  to  specific  standards  and 
concepts,  they  are  published  in  the 
Federal  Register  and  distributed 
throughout  the  Federal  Government 

An  Interpretation  is  a  document, 
originally  developed  by  FASAB,  of 
narrow  scope  which  provides 
clarification  of  the  meaning  of  a 
standard,  concept  or  other  related 
guidance.  Once  approved  by  the 
designated  representatives  of  the 
Princip>als,  they  are  published  in  the 
Federal  Register. 

This  Notice,  including  the  first  two 
interpretations  of  SFFAS,  is  available  on 
the  OMB  home  page  on  the  internet 
which  is  currenUy  located  at  http:// 
www.whitehouse.govAVH/EOP/OMB/ 
html/ombhome.html,  under  the  caption 
"Federal  Register  Submissions." 
G.  Edward  DeSeve, 
Controller,  Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget. 

Interpretation  Number  1  of  Statement 
of  Federal  Financial  Accounting 
Standards  Number  7 

Reporting  on  Indian  Trust  Funds  in 
General  Purpose  Financial  Reports  of 
the  Department  of  the  Interior  (DOI)  and 
in  the  Consolidated  Financial 
Statements  of  the  United  States 
Government:  An  Interpretation  of 
SFFAS  No.  7 

Introduction 

1.  The  DOI  requested  guidance  about 
how  to  report  information  on  Indian 
trust  funds  in  the  general  purpose 
financial  report  of  the  Department.  The 
Indian  trust  funds  are  managed  by  DOl's 
Office  of  Special  Trustee,  Office  of  the 
Secretary.  (Prior  to  FY  1996,  the  trust 
funds  were  managed  by  the  Bureau  of 
Indian  Affairs.)  Some  of  the  funds 
belong  to  individual  Indians,  others 
belong  to  tribes.  The  funds  are  managed 
by  the  Federal  Government  in  a  trust 
arrangement.  While  the  government's 
responsibility  for  all  of  these  funds  is  of 
a  fiduciary  nature,  some  portion  of  the 
annual  flows  for  some  of  the  funds  have 
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been  included  in  the  Budget  of  the 
United  States  Government.  (Further 
discussion  regarding  types  of  funds 
involved  is  provided  in  paragraphs  7 
and  8.) 

2.  According  to  Statement  of  Federal 
Financial  Accounting  Concepts  (SFFAC) 
No.  2.  "Entity  and  Display,"  inclusion 
of  a  program  in  the  section  of  the 
Federal  Budget,  currently  entitled 
"Federal  Programs  by  Agency  and 
Account,"  is  conclusive  evidence  that 
the  program  should  be  part  of  the 
reporting  entity.  The  question  thus 
arises  whether  the  assets  and  activities 
of  the  Indian  trust  funds  should  be 
reported  in  DOI's  general  purpose 
financial  statements.  Also,  Statement  of 
Federal  Financial  Accounting  Standards 
(SFFAS)  No.  7.  "Accounting  for 
Revenue  and  Other  Financing  Sources," 
requires  certain  disclosures  regarding 
"dedicated  collections,"  including 
fiduciary  funds.  During  discussion  of 
this  issue  at  the  Federal  Accounting 
Standards  Advisory  Board  (FASAB), 
questions  arose  about  what  type  of 
disclosures  should  be  provided 
regarding  the  Indian  trust  funds. 

Interpretation 

3.  The  assets,  liabilities  and  operating 
transactions  of  the  Indian  trust  funds  are 
not  part  of  EXDI  and  should  not  be 
included  in  the  balance  sheet,  statement 
of  net  cost,  and  statement  of  changes  in 
financial  position  of  the  Department  or 
of  the  United  States  Government. 
However,  the  Department  does  have  a 
fiduciary  responsibility  for  these  funds 
and  is  required  to  report  on  them  in 
footnotes  to  the  financial  statements  by 
SFFAS  No.  7,  paragraphs  83-87. 

Scope  of  Interpretation 

4.  This  Interpretation  deals  with  what 
information  about  Indian  trust  funds 
should  be  included  in  the  general 
purpose  financial  report  of  EXDI  and  the 
consolidated  financial  statements  of  the 
United  States  Government.  It  does  not 
address  issues  regarding:  (1)  reporting 
formats  for  the  footnote  disclosure 
required  by  SFFAS  No.  7,  (2)  inclusion 
or  exclusion  of  other  fiduciary  funds  as 
components  of  the  Federal  reporting 
entity,  (3)  inclusion  or  exclusion  of  any 
funds  or  entities  in  the  Budget  of  the 
United  States  Government,  or  (4) 
reporting  on  other  funds  labeled  "trust 
funds"  in  the  Federal  Budget,  reporting 
for  trust  funds,  or  reporting  on  deposit 
funds  generally.' 


'  Thi«  restriction  on  the  scope  of  this 
interpretation  does  not  imply  that  this  treatnumt 
would  be  inappropriate  for  the  other  fiduciary 
fund*.  Other  funds  were  not  included  in  the 
taaaarch  supporting  this  Interpretation  and  ara, 
therafare.  excluded. 


Effective  Date 

5.  The  interpretation  is  effective  upon 
implementation  of  SFFAS  No.  7,  which 
is  effective  for  reporting  periods  that 
begin  after  September  30, 1997.  Earlier 
application  of  SFFAS  No.  7  is 
encouraged. 

Appenflix:  Basis  For  Conclusions 

Entity  Criteria 

6.  In  its  discussion  of  the  budgetary 
perspective,  SFFAC  No.  2  notes: 

18.  Care  must  be  taken  in  determiQing  the 
nature  of  all  trust  funds  and  their 
relationship  to  the  entity  responsible  for 
them.  A  few  trust  funds  are  truly  fiduciary 
in  nature.  Most  trust  funds  included  in  the 
Federal  Budget  are  not  of  a  fiduciary  nature 
and  are  used  in  Federal  financing  in  a  way 
that  differs  from  the  common  understanding 
of  trust  funds  outside  the  Federal 
Government.  In  many  ways,  these  trust  funds 
can  be  similar  to  revolving  or  special  funds 
in  that  their  spending  is  financed  by 
earmarked  collections. 

19.  In  customary  usage,  the  term  "trust 
fund"  refers  to  money  l>elonging  to  one  party 
and  held  "in  trust"  by  another  party 
operating  as  a  fiduciary.  The  money  in  a  trust 
must  be  used  in  accordance  with  the  trust's 
terms,  which  the  trustee  cannot  unilaterally 
modify,  and  is  maintained  separately  and  not 
commingled  with  the  trustee's  own  funds. 
This  is  not  the  case  for  most  Federal  funds 
that  are  included  in  the  Federal  Budget — the 
fiduciary  relationship  usually  does  not  exist. 
The  beneficiaries  do  not  own  the  funds  and 
the  terms  in  the  law  that  created  the  trust 
fund  can  be  unilaterally  altered  by  Congress. 

7.  Indian  trust  funds  are  "true"  trust 
funds  in  the  customary  sense,  in  which 
there  is  a  legal  fiduciary  relationship 
between  the  Federal  Government  as 
trustee  and  the  Indians  as  trustor.  The 
Federal  Government  does  not  own  the 
assets  of  the  fimds.  In  some  cases,  the 
Federal  Government's  trustee 
relationship  is  with  individuals,  in 
other  cases  with  tribes.  For  many  of  the 
funds  involved,  a  tribe  or  individual  can 
use  the  fundi  or  dissolve  the  trust  at  any 
time;  however,  there  is  a  restriction  on 
the  use  of  funds  that  have  been  received 
through  legal  judgments.  Those  funds 
are  generally  not  available  until  the 
beneficiaries  agree  how  the  funds  are  to 
be  distributed  among  them. 

8.  The  Federal  Budget  treats  the  two 
types  of  Indian  trust  funds  differently. 
Tribal  funds  are  included  in  the  Federal 
Budget.  Individuals'  funds  are  not  in  the 
Federal  Budget;  they  are  treated  as 
deposit  funds.  The  Indian  tribal  trust 
funds  appear  to  meet  SFFAC  No.  2's 
conclusive  criterion  because  of  their 
budgetary  treatment.  The  question 
regarding  these  funds  is  whether  this 
implies  that  these  funds  should  be 
reported  on  the  lace  of  DOI's  financial 
statements,  with  the  assets,  liabilities. 


revenues  and  expenses  of  the 
Department. 

9.  Another  question  arises  regarding 
the  Indian  trust  funds  that  do  not  appear 
to  meet  the  conclusive  criterion:  would 
they  meet  the  indicative  criteria?  DOI 
interprets  the  indicative  criteria  in 
paragraph  44  of  SFFAC  No.  2  to  mean 
that  the  Indian  trust  funds  do  not 
possess  any  of  these  characteristics. 

10.  Some  people  believe  that  the  sixth 
indicative  criterion  does,  in  fact,  apply: 
"•   *   *  a  fiduciary  relationship  wiUl  a 
reporting  entity  *   *   *"  However,  they 
believe  that  meeting  any  single 
indicative  criterion  is  not  necessarily 
sufficient  to  define  the  Indian  trust 
funds  as  part  of  a  reporting  entity. 
SFFAC  No.  2  cautioned  expressly  that 
"no  single  indicative  criterion  is  a 
conclusive  criterion." 

1 1 .  Other  people  do  not  believe  that 
even  this  indicative  criterion  applies. 
They  believe  that,  notwithstanding  the 
use  of  this  terminology,  the  relationship 
discussed  in  the  sixth  indicative 
criterion  concerns  factors  relating  to 
committing  the  component  entity 
financially,  controlling  the  collection 
and  disbursement  of  funds,  or  having 
financial  interdependence.  They  believe 
that  this  type  of  financial  control  and 
interdependence  does  not  exist  between 
the  Indian  trust  funds  and  the  Federal 
Government. 

12.  While  the  Indian  tribal  funds 
might  appear  to  meet  the  criteria  for 
inclusion  as  a  component  of  the  Federal 
reporting  entity  fby  virtue  of  the 
budgetary  criterion,  if  no  other),  the 
sovereignty  of  the  Indian  tribes  as 
entities  outside  the  Federal 
Government,  and  the  fiduciary 
relationship  between  the  Federal 
Government  and  the  Indians,  indicate 
that  the  criteria  stated  in  SFFAC  No.  2 
should  not  be  interpreted  to  suggest  that 
the  assets,  liabilities,  revenues  and 
expenses  of  these  fiduciary  funds 
should  be  reported  on  the  face  of  DOI's 
financial  statements. 

13.  SFFAC  No.  2's  discussion  of  the 
budget  perspective  cautions  that,  when 
defining  a  reporting  entity,  care  must  be 
taken  in  determining  the  nature  of  all 
trust  funds  and  their  relationship  to  the 
entity  responsible  for  them  (SFFAC  No. 
2,  paragraph  18).  This  provides  some 
common  sense  advice  relevant  to  the 
Indian  trust  funds. 

Disclosures  for  Dedicated  Collections 

14.  As  noted,  the  disclosure 
requirements  for  dedicated  collections 
in  SFFAS  No.  7,  paragraphs  83-87,  are 
applicable  to  the  Indian  trust  fiinds.  DOI 
should  include  this  information  in 
footnotes  to  its  basic  finimcial 
statements.  In  addressing  the  comments 
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received  on  the  exposure  draft  leading 
to  SFFAS  No.  7,  the  Board  specifically 
noted  that: 

226.1     The  proposed  standard  did  not 
cover  funds  administered  by  a  Federal  entity 
in  a  fiduciary  relationship  with  beneficiaries 
that  were  not  included  in  the  entity's 
financial  statement.  In  addition,  it  did  not 
cover  other  funds  which  are  of  the  same 
nature  as  many  trust  funds.  The  standard 
now  requires  disclosures  for  these  funds  also. 

Interpretation  Number  2  of  Statement 
of  Federal  Financial  Accounting 
Standards  Numbers  4  and  5 

Accounting  for  Treasury  Judgment  Fund 
Transactions:  An  Interpretation  of 
SFFAS  No.  4  and  SFFAS  No.  5 

Introduction 

1.  The  Federal  Accounting  Standards 
Advisory  Board  (FASAB)  was  asked  to 
clarify  Federal  accounting  standards  as 
they  relate  to  the  Treasury  Judgment 
Fund.  The  Treasury  Judgment  Fund  was 
established  by  Congress  in  the  1950's  to 
pay  in  whole  or  in  part  the  court 
judgments  and  settlement  agreements 
negotiated  by  the  Depaurtment  of  Justice 
(DOJ)  on  behalf  of  agencies,  as  well  as 
certain  types  of  administrative  awards. 
The  Congress  established  the  Judgment 
Fund  as  a  permanent,  indefinite 
appropriation. 

2.  The  clarification  addresses  (1)  how 
Federal  entities  should  report  the  costs 
and  liabilities  arising  from  claims  to  be 
paid  by  the  Treasury  Judgment  Fund 
and  (2)  how  the  Judgment  Fund  should 
account  for  the  amounts  that  it  is 
required  to  pay  on  behalf  of  Federal 
entities.  This  interpretation  has  been 
prepared  on  the  basis  of  the  following 
three  accounting  Standards: 

— Statement  of  Federal  Financial 

Accounting  Standards  (SFFAS)  No.  4, 
"Managerial  Cost  Accounting 
Concepts  and  Standards  for  the 
Federal  Government" 

-;— SFFAS  No.  5,  "Accounting  for 
Liabilities  of  the  Federal 
Government" 

—SFFAS  No.  7,  "Accounting  for 

Revenue  and  Other  Financing  Soiuces 

and  Concepts  for  Reconciling 

Budgetary  and  Financial 

Accounting." 

The  provisions  of  this  interpretation 

need  not  be  applied  to  immaterial  items. 

Interpretation 

Accounting  by  the  Federal  Entity 

3.  SFFAS  No.  5  states  that  a 
contingent  liability  should  be 
recognized  when  a  past  event  or 
exchange  transaction  has  occurred;  a 
future  outflow  or  other  sacrifice  of 
resources  is  probable;  and  the  future 


outflow  or  sacrifice  of  resources  is 
measurable.  The  Federal  entity's 
management,  as  advised  by  DOJ,  must 
determine  whether  it  is  probable  that  a 
legal  claim  will  end  in  a  loss  for  the 
Federal  entity  and  the  loss  is  estimable. 
If  the  loss  is  probable  and  estimable,  the 
entity  would  recognize  an  expense  and 
liability  for  the  full  amount  of  the 
expected  loss.'  The  expense  and 
liability  would  be  adjusted  periodically, 
as  necessary,  based  on  any  changes  in 
the  estimated  loss.  The  Federal  entity 
involved  in  the  litigations  shall  discuss 
in  a  footnote  to  the  financial  statements 
the  Judgment  Fimd's  role  in  the 
payment  of  a  possible  loss. 

4.  Once  the  claim  is  either  settled  or 
a  court  judgment  is  assessed  against  the 
Federal  entity  and  the  Judgment  Fund  is 
determined  to  be  the  appropriate  source 
for  the  pajrment  of  the  claim,  the 
liability  should  be  removed  &om  the  ' 
financial  statements  of  the  entity  that 
incurred  the  liability  and  an  "other 
financing  source"  ^  amoimt  (which 
represents  the  amoimt  to  be  paid  by  the 
Judgment  Fund)  would  be  recognized.  U 
the  Judgment  Fund  is  responsible  for 
only  a  portion  of  the  claim  or 
settlement,  the  imputed  financing 
source  amount  would  reflect  only  that 
amount  to  be  paid  by  the  Judgment 
Fimd  on  behalf  of  the  Federal  entity. 

Accounting  by  the  Treasury  Judgment 
Fund 

5.  Once  the  claim  is  either  settled  or 
a  court  judgment  is  assessed  and  the 
Judgment  Fund  is  determined  to  be  the 
appropriate  source  for  payment  of  the 
claim,  the  Judgment  Fund  would 
recognize  an  expense  and  an  accounts 
payable  or  a  cash  outlay  for  the  full  cost 
of  the  loss.  According  to  SFFAS  No.  4, 
the  imputed  financing  source  amount 
recognized  by  the  Federal  entity  and  the 
expense  recognized  by  the  Judgment 
Fimd  would  be  eliminated  at  the 
Federal  consolidated  financial  report 
level. 

Effective  Date 

6.  This  interpretation  is  effective  upon 
implementation  of  SFFAS  No.  4  and 
SFFAS  No.  5,  which  become  effective 
for  fiscal  periods  beginning  after 
September  30,  1996. 

Appendix  A:  Basis  For  Conclusions 

7.  This  interpretation  is  primarily 
based  on  the  principles  of  SFFAS  No.  5 
and  SFFAS  No.  4.  The  following  brief 


discussion  explains  the  basis  for  the 
interpretation  in  terms  of  those 
standards  which  are  the  foundation  for 
the  interpretation. 

8.  In  accordance  with  the  general 
principles  of  the  liability  standard 
(SFFAS  No.  5),  once  a  legal  claim  is 
filed  against  a  Federal  entity,  the 
entity's  management  should  determine 
the  likelihood  that  the  Federal  entity 
will  incur  a  loss  related  to  the  claim,-^ 
regardless  of  the  fact  that  the  payment 
may  be  paid  in  full  or  in  part  by  the 
Judgment  Fund.  The  contingencies* 
section  of  SFFAS  No.  5  states  that,  if  the 
likelihood  of  the  contingent  loss  is 
remote,  no  reporting  is  necessary;  if  the 
likelihood  of  the  loss  is  reasonably 
possible  and  the  amount  is  measurable, 
the  estimated  loss  should  be  disclosed; 
and.  if  the  likelihood  of  loss  is  probable 
(more  likely  than  not  which  is  a  greater 
than  50  percent  chance  of  occurrence) 
and  estimable,  the  estimated  loss  must 
be  recognized  as  a  liability.  If  the 
probability  of  the  loss  is  changed  at  any 
time  prior  to  payment  of  the  claim,  the 
proper  adjustments  should  be 
recognized  (e.g.,  from  disclosure 
(reasonably  possible)  to  recognition 
(probable)).  If  at  any  time  the  estimated 
loss  amount  changes,  the  liability  and 
expense  should  be  adjusted  to  reflect 
the  change.' 

9.  In  accordance  with  the  principles 
of  SFFAS  No.  4,<^  a  Federal  entity 
incurring  a  loss  or  expense  must 
recognize  the  full  cost  of  the  loss 
(claim),  regardless  of  who  is  actually 
paying  the  (settlement  or  judgment) 
amount.  The  standard  requires  the 
Federal  entity  incurring  a  loss  or 
expense  to  use  an  estimate  of  the  cost 
if  the  actual  cost  information  is  not 
provided.  The  estimate  must  be 
reasonable  and  should  be  aimed  at 
determining  realistic  losses  expected. 

Appendix  B:  Illustrative  Journal  Entries 

Based  on  the  above  noted  accounting 
standards  and  the  generalized  events 
described  below,  the  conceptual  journal 
entries ''  should  be  as  follows: 

Federal  entity  entries: 

The  Federal  entity's  management, 
through  the  advisement  of  DUj,  has 


■  See  paragraph  39  in  SFFAS  No.  S  for  the 
complete  discussion  on  "Estimating  Contingent 
Liabilities." 

^See  paragraph  73  in  SFFAS  No.  7  for  the 
complete  discussion  on  "Financing  Imputed  for 
Cost  Subsidies." 


'  In  most  cases  this  determinaUon  involves  DOJ. 

*A  contingency  is  an  existing  condition,  situation 
or  set  of  circumstances  involving  uncertainty  as  to 
possible  gain  or  loss  to  an  entity.  The  uncertainty 
will  ultimately  be  resolved  when  one  or  more  future 
events  occur  or  fail  to  occtu.  Resolution  of  the 
uncertainty  may  confirm  a  gain  or  loss. 

>See  par^raphs  35-42  in  SFFAS  No.  S  for  the 
complete  discussion  on  "Contingencies." 

*See  paragraphs  89-104  and  105-115  in  SFFAS 
No.  4  for  the  complete  discussion  oo  "Full  Cost" 
and  "Inter-entity  Costs,"  respectively. 

^  Actual  ioumal  entries  are  under  the  authority  of 
the  Standard  General  Ledger. 
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detennined  that  the  probability  of  the 
legal  claim  ending  in  a  loss  against  the 
Federal  entity  is  probable  and  the  loss 
is  estimable.  The  entity  would  recognize 
an  expense  and  liability  for  the  full 
amount  of  the  expected  loss.  The 
expense  and  liability  would  be  adjusted 
as  necessary  based  on  any  changes  in 
the  estimated  loss. 

Entry  91: 

Debit    Expense 

Credit     Liability— Legal  claims 

Once  the  claim  is  either  settled  or  a 
court  judgment  is  assessed  against  the 
Federal  entity  and  the  judgment  Fund  is 
determined  to  be  the  appropriate  source 
for  payment  of  the  claim,  the  liability 
should  be  removed  and  an  other 
financing  source  recognized.  If  the 
Judgment  Fund  is  responsible  for  only 
a  portion  of  the  claim  or  settlement,  the 
imputed  financing  source  amount 
would  only  reflect  that  amount  paid  by 
the  Judgment  Fund  on  behalf  of  the 
Federal  entity. 

Entry  *2: 

Debit    Liability— Legal  claims 
Credit    Imputed  Financing  Source — 
Expenses  Paid  by  Other  Entities  * 
Treasury  Judgment  Fund  entries: 
The  claim  is  either  settled  or  a  court 
judgment  is  assessed  and  the  Judgment 
Fund  is  determined  to  be  the 
appropriate  source  for  payment. 

Entry  »3: 

Debit    Expenses  Paid  for  Other 

Entities* 
Credit    Cash  or  Fimd  Balance  with 

Treasury 

{FR  Doc.  97-6134  Filed  3-11-97:  8:45  ami 
BHJJNG  CODE  3110-01-P 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

Summary:  In  accordance  with  the 
requirement  of  Section  3506{c)(2j(A)  of 
the  Paperwork  Reduction  Aift  of  1995 
which  provides  opportimity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRBJ  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Investigation  of  Claim  for 
Possible  Days  of  Employment  or  State 
Benefits  Received;  OMB  3220-0049. 
Under  Section  l(k)  of  the  Raihoad 
Unemployment  Insurance  Act  (RUIA), 
unemployment  and  sickness  benefits  are 
not  payable  for  any  day  with  respect  to 
which  remuneration  is  payable  or 
accrues  to  the  claimant.  Also  Section 
4(a-l)  of  the  RUIA  provides  that 
unemployment  or  sickness  benefits  are 
not  payable  for  any  day  the  claimant 
receives  the  same  benefits  under  any 
law  other  than  the  RUIA.  Under 
Railroad  Retirement  Board  (RRB) 
regulaUons,  20  CFR  322.4(a),  a 


claimant's  certification  or  statement  on 
an  RRB  provided  claim  form  that  he  or 
she  did  not  work  on  any  day  claimed 
and  did  not  receive  inform  such  as 
vacation  pay  or  pay  for  time  lost  shall 
constitute  sufficient  evidence  unless 
there  is  conflicting  evidence.  Further, 
under  20  CFR  322.4(b),  when  there  is 
question  raised  as  to  whether  or  not 
remuneration  is  payable  or  has  accrued 
to  a  claimant  with  respect  to  a  claimed 
day  or  days,  investigation  shall  be  made 
with  a  view  to  obtaining  information 
sufficient  for  a  finding.  The  RRB  utilizes 
the  following  four  forms,  to  obtain 
information  from  railroad  employers, 
nonrailroad  employers  and  claimants, 
that  are  needed  to  determne  whether  a 
claimed  days  or  days  of  unemployment 
or  sickness  were  improperly  or 
fraudulently  claimed:  Form  ID-5I.  Letter 
to  Non-Railroad  Employers  on 
Employment  and  Earnings  of  a 
Claimant;  Form  ID-5R(SUP),  Report  of 
Employees  Paid  RUIA  Benefits  for  Every 
Day  in  Month  Reported  as  Month  of 
Creditable  Service;  Form  II>-49R,  Letter 
to  Railroad  Employee  for  Payroll 
Information;  and  Form  UI— 48, 
Claimant's  Statement  Regarding  Benefit 
Claim  for  Days  of  Employment. 
Completion  is  voluntary.  One  response 
is  requested  of  each  respondent. 

All  of  the  forms  are  being  revised  to 
include  language  required  by  the 
Paperwork  Reduction  Act  of  1995.  The 
RPLB  also  proposes  the  addition  of  an 
item  to  Form  II>-51  to  request  the 
employee's  occupation.  No  other 
changes  are  proposed. 

The  RRB  burden  estimates  for  forms 
associated  with  the  collection  follow: 


Fomi  No. 


ID-51  

I0-5R  (SUP) 

ID-49R  

UI-48 

Totai  . 


Annual 
responses 


4,500 
900 
250 
250 


5,900 


Time 
(min) 


15 
10 
15 

12 


Burden 
(hours) 


1,125 

150 

63 

50 


1,388 
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Additional  Information  or  Comments: 
to  request  more  information  or  to  obtain 
a  copy  of  the  information  collection 
justification,  forms,  and/or  supporting 
material,  please  call  the  RRB  Clearance 
Officer  at  (312)  751-3363.  Comments 
regarding  the  information  collection 
should  be  addressed  to  Ronald  J. 
Hodapp,  Railroad  Retirement  Board.  844 
North  Rush  Street,  Chicago,  Illinois 
60611-2092.  Written  comments  should 
be  received  within  60  days  of  this 
notice. 

Chuck  ^ffierzwa, 
Clearance  Officer. 
(FR  Doc.  97-6139  Filed  3-11-97;  8:45  am) 

BHXMQCOOE  7M»-«1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Release  No. 
22548:811-3667] 

PaineWebber/Kidder,  Peatxxly  Tax 
Exempt  Money  Fund,  Inc. 

March  6, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  PaineWebber/Kidder. 
Peabody  Tax  Exempt  Money  Fund.  Inc. 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f)  of  the  Act. 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  October  23, 1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  31, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant.  1285  Avenue  of  the 
Americas,  New  York,  NY  10019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Knisely,  Staff  Attorney,  at 


(202)  942-0517  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company  organized  as  a  Maryland 
corporation.  On  February  14, 1983, 
applicant  filed  a  Notificadon  of 
Registration  on  Form  N-8A  pursuant  to 
section  8(a)  of  the  Act  and  a  registration 
statement  on  Form  N-IA  under  the  Act 
and  the  Securities  Act  of  1933.  The 
registration  statement  became  effective 
on  Jime  30, 1983,  and  the  initial  public 
offering  commenced  thereafter. 

2.  On  Jidy  20, 1995,  applicant's  board 
of  directors  approved  an  Agreement  and 
Plan  of  Reorganization  and  Dissolution 
(the  "Plan")  whereby  applicant  would 
exchange  its  assets  for  shares  of 
common  stock  in  PaineWebber  RMA 
Tax-Free  Fimd,  Inc.  ("PW  Fund"),  a 
registered  investment  company. 
Pursuant  to  rule  17a-8  under  the  Act,' 
applicant's  board  of  directors 
determined  that  the  proposed 
reorganization  was  in  the  best  interest  of 
applicant  and  that  the  interests  of  the 
existing  shareholders  would  not  be 
diluted  as  a  result  of  the  proposed 
reorganization. 

3.  In  approving  the  Plan,  the  directors 
were  advised  of  certain  benefits  which 
were  likely  to  result  from  the 
reorganization.  The  directors  were 
advised  that  the  investment  advisory 
and  administration  fee  schedule 
applicable  to  PW  Fund  would  be  equal 
or  lower  than  that  cuirenUy  in  effect  for 
applicant.  Further,  the  directors  were 
advised  that,  because  PW  Fund  has 
greater  net  assets  than  applicant, 
combining  the  two  funds  would  reduce 
the  expenses  borne  by  the  shareholders 
of  applicant  as  a  percentage  of  net 
assets.  The  boards  also  were  advised 
that  foliovtdng  the  reorganization,  the 
expense  ratio  for  the  PW  Fund  was 
likely  to  decrease  because  the 
investment  advisory  and  administration 
fee  paid  by  that  fund  decreases  as  the 
size  of  the  fund  increases. 

4.  On  September  13,  1995,  applicant 
filed  a  registration  statement  on  Form 
N-14  with  the  SEC,  which  included  a 


prospectus  for  the  shares  of  the  PW 
Fund  to  be  issued  in  the  reorganization 
and  related  proxy  materials.  The 
registration  statement  was  declared 
effective  on  October  6,  1995. 
Applicant's  shareholders  approved  the 
Plan  on  November  10. 1995. 

5.  As  of  November  20. 1995  (the 
"Closing  Date"),  there  were 
395,167,695.07  shares  outstanding  of 
applicant's  stock,  having  an  aggregate 
net  asset  value  of  $395,038,835.11  and 
a  per  share  net  asset  value  of  $1.00. 
Pursuant  to  the  Plan,  on  the  Qosing 
Date,  applicant  transferred  all  of  its 
assets  in  exchange  for  shares  of  common 
stock  of  PW  Fund  and  the  assumption 
of  applicant's  liabilities.  The  number  of 
shares  of  PW  Fund  issued  to  applicant 
were  determined  by  dividing  the  net 
asset  value  of  a  share  of  applicant  by  the 
net  asset  value  of  a  share  of  PW  Fund, 
in  each  case  as  of  the  close  of  regular 
trading  on  the  New  Yoric  Stock 
Exchange,  Inc.  on  the  Closing  Date. 
Following  this  exchange,  applicant 
distributed  the  shares  of  PW  Fund  to  its 
shareholders  on  a  pro  rata  basis. 

6.  Expenses  incurred  in  coimection 
with  the  reorganization  include  legal 
expenses,  printing  and  mailing 
expenses,  administrative  expenses,  and 
registration  fees.  These  expenses 
totalled  approximately  $275,000  and 
were  borne  by  applicant  and  PW  Fund 
in  proportion  to  their  respective  net 
assets. 

7.  Applicant  has  no  securityholders, 
liabilities  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding  up  of  its 
affairs. 

8.  Applicant  intends  to  prompdy  file 
Articles  of  Dissolution  with  the 
Maryland  State  Department  of 
Assessments  and  Taxation. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 
[FR  Doc.  97-6196  Filed  3-11-97;  8:45  ami 

BIUJNG  COOE  a010-01-M 


>  Rule  178-8  provides  an  exemption  from  section 
1 7(a)  of  die  Act  for  certain  reorganizations  among 
registered  investment  companies  that  may  be 
affiliated  persons,  or  affiliated  persons  of  an        N 
affiliated  person,  solely  by  reason  of  having  a 
common  investment  adviser,  common  directors, 
and/or  common  officers. 
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[ReiMM  No.  34-38369:  File  No.  SR-NASO- 
96-39] 

Setf-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Amending  the 
Requirements  for  the  Use  in 
Advertisements  and  Sales  Literature  of 
investment  Company  Rankings 

March  5, 1997. 
I.  Introductioii 

On  October  17. 1996,'  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  submitted 
to  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  amend  the  requirements  for 
the  use  in  advertisements  and  sales 
literature  of  investment  company 
rankings. 

Notice  of  the  proposed  role  change  as 
amended,  together  with  the  substance  of 
the  proposal,  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  37987  (November  25. 1996), 
61  FR  64185  (December  3,  1996) 
("Notice").  Four  comment  letters  were 
received  on  the  proposal.  This  order 
approves  the  proposed  rule  change. 

n.  Description 

In  1994,  the  Commission  approved 
what  is  now  IM-2210-3  of  the  NASD 
Conduct  Rules,  which  provides 
guidelines  for  the  use  of  rankings  in 
investment  companies'  advertisements 
and  sales  literature  ("Guidelines").* 
Among  other  things,  the  Guidelines 
require  that  all  rankings  used  in 
advertising  and  sales  literature  by 
member  firms  to  promote  non-money 
market  mutual  fund  performance 
include  rankings  over  one,  and,  if 
available,  five  and  ten  year  periods. 
Prior  to  the  guidelines,  there  were  no 
specific  standards  for  the  use  of 
rankings.  Members  generally  had 
selected  rankings  for  whatever  time 
period  produced  the  most  favorable 
rankings  for  an  investment  company. 


Since  the  approval  of  the  Rankings 
Guidelines,  the  staff  of  NASD 
RegulaUon.  Inc.  ("NASDR")  has 
considered  whether  to  allow  for  greater 
flexibility  in  the  use  of  time  periods 
other  than  those  prescribed  by  the 
Guidelines.  The  staff  noted  that  some 
rankings,  which  are  based  on  adjusted 
total  retiun  to  reflect  criteria  and 
methodologies  established  and  imposed 
by  the  ranking  entities,  use  time  periods 
that  do  not  meet  the  three  specifically 
prescribed  time  periods  contained 
within  the  Guidelines.^  NASDR  staff 
determined  that  the  Guidelines,  as 
originally  approved,  should  be  revised 
consistent  with  the  original  goal  that 
would  prevent  selectivity  of  time 
periods.  The  NASD  filed  a  proposed 
rule  change  to  IM-2210-3  «  of  the 
NASD's  Conduct  Rules  to  allow  for  the 
use  in  advertisements  and  sales 
literature  of  investment  company 
rankings  that  represent  short,  medium 
and  long  term  performance. 

The  rule  change  revises 
subparagraphs  (2)  (B)  and  (C)  to 
paragraph  (d)  of  IM-221(>-3.  The  rule 
change  clarifies  that  the  use  of  one.  five 
and  ten  year  time  periods  is  required  if 
such  time  periods  are  published  by  the 
ranking  entity.'  If  rankings  for  the 
required  time  periods  are  not  published 
by  the  ranking  entity,  the  rule  change 
provides  that  rankings  representing 
short,  medium  and  long  term 
performance  must  be  provided  in  place 
of  rankings  for  the  required  time 
periods.* 

The  rule  change  also  replaces  the 
phrase  "in  the  category"  in 
subparagraphs  (2)  (B)  and  (C)  with  the 
phrase  "relating  to  the  same  investment 
category,"  to  clarify  that  when  members 
provide  rankings  for  advertisements  and 
sales  literature,  rankings  for  the 
prescribed  time  periods  must  be  for  the 
same  investment  category  or 
subcategory  as  the  total  return  ranking 


•On  November  21.  1996.  the  NASD  filed 
Amendment  No.  1  with  the  Commission.  The 
amendment  clarified  that  rankings  based  on  yield 
may  be  based  on  periods  of  less  than  one  year.  The 
amendment  also  made  technical  amendments  to  the 
text  of  the  rule.  See  Letter  from  )ohn  Ramsay. 
Deputy  General  Counsel.  N.\SD  Regulation,  Inc.  to 
Katherine  A.  England.  Assistant  Director.  Division 
of  Market  Regulation,  Commission,  dated  November 
20,  1996. 

» 15  U  S.C  78a(bKl>. 

»17CFR240.19b-4. 

*  Securitias  Exchange  Act  ReleaM  No.  34354  (July 
12.  1994).  59  FR  36461  (July  18,  19»4). 


^For  example,  one  ranking  entity  has  developed 
a  ranking  system  that  summarizes  an  investment 
company's  risk/reward  profile  for  three,  five,  and 
ten  year  periods.  This  system  provides  a  composite 
ranking  that  seeks  to  measure  how  well  an 
investment  company  has  balanced  return  and  risk 
in  the  past. 

*NASD  Manual,  Conduct  Rules,  Interpretative 
Material  of  the  Rules  of  the  Association  (CCH).  IM- 
2210-3. 

'The  Guidelines  define  "Ranking  Entity"  as 
"*   *   *  any  entity  that  provides  general  information 
about  investment  companies  to  the  public,  that  is 
independent  of  the  investment  company  and  its 
affiliates,  and  whose  services  are  not  procured  by 
the  investment  company  or  any  of  its  affiliates  to 
assign  the  investment  company  a  ranking." 

*In  its  discussions  of  how  the  terms  "short," 
"medium"  and  "long  term"  might  be  interpreted, 
NASDR  staff  considered  time  frames  of  1-4  years. 
5-9  years  and  10  years  or  more,  respectively,  as  an 
■cc^ilable  inlarpreUtioo. 


that  is  being  accompanied  by  the 
prescribed  ranking. 

m.  Summary  of  Comments 

The  Commission  received  four 
comment  letters,  three  of  which 
supported  the  proposed  rule  change, 
and  one  that  did  not,  and  a  response  to 
the  comment  letters.^  The  comment 
letter  bom  Lipper  Analytical  Services. 
Incorporated  ("Lipper")  divides  its 
criticisms  into  several  different  areas. 
Lipper  stresses  the  importance  of  having 
one,  five  and  ten  year  performance 
periods  as  a  way  to  stop  ranking 
companies  from  "cherry  picking" 
performance  periods  in  order  to 
maximize  attractiveness  of  the  funds. 
Lipper  believes  th^t  the  fact  that  some 
funds  do  not  have  one,  five  or  ten  year 
histories  is  sometimes  very  important  to 
investors  and  that  lowering  the 
"barriers"  will  not  alert  the  investor  to 
the  potential  of  an  unseasoned  mutual 
funtl. 

Lipper  next  addresses  the  validity  of 
the  categories  of  funds  that  are  ranl^d. 
Lipper  says  that  funds  with  similar 
investment  characteristics  should  be 
compared  to  each  other  but  that 
comparing  dissimilar  funds  could  be 
misleading.  In  addition.  Lipper  argues 
that  the  one  year  measure  is  important 
to  investors  who  may  want  to  know  the 
short  term  performance  of  a  fund  and  to 
different  mutual  fund  participants  who 
may  have  different  time  requirements. 
Lipper  adds  that  all  performance  based 
advertising,  including  returns,  rankings 
and  ratings,  should  be  on  the  same 
basis.  Lipper  also  argues  against  the  use 
of  a  single  number  that  represents  risk 
for  an  investment  company,  saying  that 
investors  do  not  believe  there  can  be  a 
useful  single  measure  of  risk.  Any 
measure  that  involves  the  use  of  the 
word  "risk"  should  have  an  explanation 
of  the  calculation  procedures.  Lipper 
says  that  any  measure  that  compares 
funds  with  securities  indices  and  other 
indices  risks  comparing  unlike  entities. 
Last,  Lipper  agrees  that  there  should  be 
some  improvement  in  the  disclosure  of 
fund  advertising  to  investors,  and 
suggests  that  performance  of  funds 
should  be  measured  in  rising  and  falling 
market  conditions. 

The  comment  letter  from  the 
Investment  Company  Institute  ("ICI"). 


•  See  letters  to  fonathan  C.  Katz.  Secretary.  SEC, 
from  Banc  One  Corporation.  Investment  Company 
Institute,  and  Morningstar.  Incorporated,  dated 
December  24,  1996.  December  24,1996,  and 
December  20,  1996  respectively;  letter  to  Margaret 
H.  McFarland.  Deputy  Secretary,  SEC.  from  Lipper 
Analytical  Services,  Incorporated,  dated  December 
23. 1996:  and  letter  to  Katherine  A.  England, 
Assistant  Director,  Market  Regulation,  SEC,  from 
John  Ramsay,  Deputy  General  Counsel.  NASDR. 
dated  January  23. 1997  ("NASDR  letter"). 
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although  in  support  of  the  proposed  rule 
change,  has  two  comments  on  the 
content  of  the  filing.  The  ICI  states  that 
is  does  not  believe  that  the  NASDR's 
suggestions  of  1-4  years,  5—9  years  and 
10  years  or  more '°  are  intended  as 
definitions  of  short,  medium  and  long, 
but  rather  as  an  interpretation  by  the 
NASDR  staff  of  the  relative  lengths  of 
time  for  each  period.  In  addition,  ICI 
states  that  the  rule  change  does  not 
explicitly  address  whether  a  NASD 
member  could  use  a  short  or  medium 
term  ranking  for  a  fund  that  has  been  in 
existence  for  at  least  one  or  at  least  five 
years  and  for  which  rankings  for  the 
specified  time  periods  are  not  published 
by  the  ranking  entity,  but  it  supports 
that  result. 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  15A(b)  of  the  Act  and  the  rules 
and  regulations  thereimder.  and.  in 
particular,  with  the  requirements  of 
Section  15A(b){6)"  that  the  rules  of  an 
association  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public.  The  rule  change 
provides  a  flexible  framework  within 
which  ranking  entities  using  different 
methodologies  can  provide  usefid 
information  to  investors  in  a  way  that  is 
not  harmful  or  misleading  and  that  still 
prevents  selectivity  of  time  periods.  The 
Commission  believes  that  performance- 
adjusted  rankings  which  use  different 
time  periods  than  those  prescribed  by 
the  Guidelines  can  help  investment 
company  investors  make  informed 
investment  decisions  if  presented  in  a 
way  that  is  not  misleading. 

The  Commission  believes  that  a 
concern  about  selectivity  of  time 
periods  is  adequately  addressed  by  the 
rule  change.  The  Commission  notes  that 
under  the  proposed  rule  change,  short, 
medium  and  long-term  rankings  can 
only  be  used  if  one,  five  and  ten  year 
rankings  are  not  available.  The 
Commission  also  notes  that  short, 
medium  and  long  term  rankings  are  still 
uniform  in  nature  and  do  not  allow 
Ranking  Entities  to  randomly  choose 
any  time  periods  they  want. 

Lipper  raises  a  valid  concern  about 
only  comparing  similar  funds,  but  the 
Commission  believes  that  concern  is 
addressed  by  the  proposed  rule  change. 
The  rule  change  clarifies  language  in  the 
rule  by  stating  that  rankings  for 


prescribed  time  periods  must  be  "*   *  * 
by  the  same  Ranking  Entity,  relating  to 
the  same  investment  category,  and 
based  on  the  same  time  period."  The 
NASD,  further  clarifying  the  "relating  to 
the  same  investment  category" 
language,  stated  that  rankings  for  the 
prescribed  time  period  must  be  for  the 
same  investment  category  or 
subcategory  as  the  total  return  ranking 
that  is  being  accompanied  by  the 
prescribed  ranking. '^ 

The  Commission  notes  Lipper's 
concern  that  a  one  year  performance 
ranking  is  important  to  investors  who 
want  to  know  the  short-term 
performance  of  a  fund.  The  Commission 
believes  that  this  concern  is  adequately 
addressed  by  the  requirement  that  one. 
five  and  ten  year  time  periods  must  be 
used  if  they  are  published  by  the 
ranking  entity.  ^^  The  Commission  also 
believes  that  Lipper's  concern  that 
different  mutual  fund  participants  have 
different  time  requirements  is  addressed 
by  the  proposed  rule  change  in  that  it 
now  permits  the  use  of  time  periods 
other  than  one,  five  and  ten  years  in 
certain  instances.'* 

The  Commission  also  realizes  that 
there  may  be  instances  where  non- 
disclosure of  certain  factors  could  cause 
the  use  of  a  ranking  to  be  misleading, 
notwithstanding  that  the  ranking  is  in 
technical  compliance  with  the  Ranking 
Guidelines.  >^  NASD  recognized  these 
concerns  and  stressed  that  NASD  rules 
governing  communications  with  the 
public  require  that  all  advertising  and 
sales  literature  submitted  for  review  not 
be  misleading.*^  and  that  those  rules 


">The  Commission  notes  that  the  correct  time 
period  suggested  by  the  NASD  was  5-9  years  for  he 
medium  time  period  and  that  a  mistake  was  made 
in  the  Notice,  which  i«ads  "5-5  years." 

"15U.S.C.  780-3 


■2  See  Notice  and  NASDR  letter. 

"See NASDR  letter. 

*'*  The  Commission  believes  that  the  concern 
about  risk-based  rankings  is  not  relevant  to  this 
proposed  rule  change  because  this  filing  does  not 
deal  with  the  method  of  calculating  the 
performance-based  rankings  themselves,  other  than 
the  length  of  time  over  which  the  rankings  must  be 
calculated.  The  Commission  also  believes  that  the 
suggestion  that  performance  should  be  measured 
over  rising  and  falling  market  conditions  is  not 
relevant  to  this  proposed  rule  filing  because  this 
filing  is  concerned  with  the  length  of  the  time 
period  for  measuring  performance. 

"  For  example,  if  a  one-year  ranking  is  used  that 
coincides  with  the  tenure  at  the  firm  of  a  particular 
fund  manager,  the  fact  that  the  fund  manager  has 
changed  could  be  relevant.  Similarly,  if  a  three-year 
ranking  is  used  that  encompasses  a  change  in  fund 
managers  at  the  firm,  the  fact  that  the  ranking 
covers  a  period  with  more  than  one  fund  manager 
could  be  relevant. 

■» NASD  Conduct  Rule  2210(dXl)(A)  states  that 
.  "(a]ll  member  communications  with  the  public 
should  provide  a  sound  basis  for  evaluating  the 
facts  in  regard  to  any  particular  security  *  *   *.  No 
material  fact  or  qualification  may  be  omitted  if  the 
omission  *   *  *  would  cause  the  advertising  or 
sales  literature  to  be  misleading."  NASD  Conduct 
Rule  2210(d)(1)(B)  further  sUtes  that  "|e)xaggerated. 
unwarranted  or  misleading  statements  or  claims  are 
prohibited  in  all  public  communications  of 
members." 


give  the  NASDR  broad  authority  to 
prohibit  the  use  of  the  misleading 
ranking.*^ 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.**  diat  the 
proposed  nde  change  (SR-NASD-96- 
39)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  97-6197  Filed  3-11-97;  8:45  ami 
BHXMG  CODE  801(M>1-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2518] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Ktotice  of 
Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  documentation 
will  meet  in  the  Department  of  State, 
March  18-19. 1997  in  Conference 
Rooms  1205  and  1406. 

The  Committee  will  meet  in  open 
session  from  1:00  p.m.  on  the  afternoon 
of  Tuesday.  March  18,  1997,  imtil  5:00 
p.m.  The  remainder  of  the  Committee's 
sessions  from  9:00  a.m. — 5:00  p.m.  on 
March  19, 1997.  will  be  closed  in 
accordance  with  Section  10(d)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463).  It  has  bieen  determined  that 
discussions  during  these  portions  of  the 
meeting  will  involve  consideration  of 
matters  not  subject  to  public  disclosure 
under  5  U.S.C.  552b(c){l).  and  Oiat  the 
public  interest  requires  that  such 
activities  will  be  withheld  from 
disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Z.  Slany. 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Documentation.  Department  of  State. 
Office  of  the  Historian.  Washington.  DC 
20520,  telephone  (202)  663-1123.  (e- 
mail  histofi^Six.netcom.com). 

Dated:  February  20, 1997. 
WUliam  Z.  Slany, 
Executive  Secretary. 
[FR  Doc.  97-6228  Filed  3-11-97;  8:45  am) 

BIUJNG  COOE  4nO-22-M 


"See  Amendment  *1,  filed  November  21.  1996 
and  NASDR  letter. 

«»15U.S.C78s(bK2). 
>»17  CFR  200.30-3f^)(12). 
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[Public  Notkw  No.  2S15] 

Notice  of  Briefing 

The  Department  of  State  announces 
this  year's  first  briefing  on  U.S.  foreign 
policy  economic  sanctions  programs  to 
be  held  on  Friday.  April  25, 1997,  from 
2:00  p.m.  until  3:30  p.m.,  in  the  State 
Department  Dean  Acheson  auditorium, 
2201  C  Street  NW,  Washington,  DC. 

This  briefing  is  a  follow-on  session  to 
the  series  of  briefings  held  last  year  in 
March.  July  and  December.  As  in  the 
earlier  briefings.  Deputy  Assistant 
Secretary  for  Energy  Sanctions  and 
Commodities  Bill  Ramsay  will  present 
an  overview  of  the  foreign  policy 
economic  sanctions  regimes  overseen  by 
the  State  Department's  Bureau  of 
Economic  and  Business  Affairs.  State 
Department  desk  officers  will  be  on 
hand  to  discuss  country-specific 
sanctions  issues  following  Ambassador 
Ramsay's  briefing. 

Pieaae  Note:  Persons  intending  to  attend 
the  April  25  briefing  must  announce  this  not 
later  dian  46  hours  before  the  briefing,  and 
preferably  further  in  advance,  to  the 
Department  of  State  by  sending  a  £ax  to  202- 
647-3953  (Office  of  the  Coordinator  for 
Business  AQurs).  The  announcement  must 
include  name,  affiliation.  Social  Security  or 
passport  numt>er  and  date  of  birth.  The  above 
includes  government  and  non-government 
attendees.  One  of  the  following  valid  photo 
ID'S  will  be  required  for  admittance:  IJ.S. 
driver's  license  with  picture,  passport,  U.S. 
government  ID  (comptany  ID's  are  no  longer 
accepted  by  Diplomatic  Security).  Enter  from 
the  23rd  Street  entrance. 

Dated:  March  5.  1997. 
Christopher  Szymanski, 
Deputy  Coordinator  for  Business  Affairs. 
[FR  Doc.  97-6227  Filed  3-11-97;  8:45  ami 
■LUNG  CODE  4710-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Pnx:eedings;  Agreements 
RIed  During  the  Week  Ending  2/28/97 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-97-2151. 

Date  filed:  February  24,  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

PTC3  Telex  Mail  Vote  858 

Special  Passenger  Amending  Reso 
from  Japan 

Intended  effective  date:  April  1, 1997. 

DocJcef  Number  OST-97-2157. 

Date  filed:  February  26,  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 


Subject: 

COMP  Mail  Vote  857  (as  amended) 
Zimbabwe-Middle  East/TC3  Reso  OlOi 
Intended  effective  date:  April  1, 1997. 
Docket  Number:  OST-97-2158. 
Date  filed:  February  26, 1997. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC2  AFR  0007  dated  February  14, 

1997. 
Within  Africa  Resos  rl-24 
Minute»— PTC2  AFR  0008  dated 

February  21.1997 
Tables— PTC2  AFR  Fares  0004  dated 

February  25,  1997 
Intended  effective  date:  April  1,  1997. 

Docket  Number:  OST-97-2163. 

Date  filed:  February  28. 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

PTCl  Telex  Mail  Vote  860 

Argentina-Bolivia  Fares 

r-1— 041d     r-3 — 06ld 

r-2— 051d     r-^1— 070) 

Intended  effective  date:  March  16. 
1997. 

Docket  Number:  OST-97-2164. 

Date  filed:  February  28,  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

COMP  Cargo  Telex  Reso  033f 

Local  Currency  Rate  Changes-Hungary 

Intended  effective  date:  April  1,  1997. 
Paillette  V.  Twine, 
Chief,  Documentary  Services. 
[FR  Doc.  97-6044  Filed  3-11-97;  8:45  ami 
nuMO  cooE  4«io-e2-p 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  February  28, 1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  EKDT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-97-2147. 

Date  filed:  February  24,  1997. 


Due  Date  for  Answers,  Conformirxg 
Applications,  or  Motion  to  Modify 
Scope:  March  24. 1997. 

Description:  Application  of  Alaska 
Seaplane  Service,  pursuant  to  49  U.S.C. 
Section  41101  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity  for  an 
indefinite  term  to  perform  scheduled, 
interstate  air  transportation  of  persons, 
property  and  mail. 

Docket  Number:  OST-97-2 148. 
Date  filed:  February  24,  1997. 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  24, 1997. 

Description:  Application  of  American 
International  Airways,  Inc.,  pursuant  to 
49  U.S.C.  Section  41102  and  Subpart  Q 
of  the  Department's  Procedural  Rules, 
applies  for  certificate  authority 
authorizing  it  to  provide  scheduled 
foreign  air  transportation  of  property 
and  mail  between  a  point  or  points  in 
the  United  States  and  a  point  or  points 
in  Belize,  El  Salvador, 
Guatemala,Honduras.  Nicaragua  and 
Panama. 
DocJtef  Number:  OST-97-2 149. 
Date  filed:  February  24, 1997. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  24. 1997. 

Description:  Application  of  Alaska 
Airlines,  Inc..  pursuemt  to  49  U.S.C. 
Section  41101  and  Subpart  Q  of  the 
Regulations,  requests  a  certificate  of 
public  convenience  and  necessity 
authorizing  Alaska  to  engage  in  the 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between  any 
point  in  the  territory  of  the  United 
States,  on  the  one  hand,  and  any  point 
in  the  territory  of  Canada,  on  the  other 
hand. 

Docket  Number:  OST-97-2 156. 
Date  filed:  February  25, 1997. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  25, 1997. 

[description:  Supplement  No.  1  to  the 
Application  of  Federal  Express 
Corporation  (as  successor  in  interest  to 
The  Flying  Tiger  Line,  Inc.),  pursuant  to 
49  U.S.C.  Section  41102  and  Subpart  Q. 
furnishing  updated  information  and 
requesting  an  extention  of  the  existing 
U.S.-Venezuela  certificate  authority  for 
a  period  of  five  years,  through  March  15, 
2002. 
Docket  Number:  OST-97-2166. 
Date  filed:  February  28,  1997. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  28,  1997. 

Description:  Application  of  Preraiair 
A/S,  pursuant  to  49  U.S.C.  Section 
41302.  and  Subpart  Q  of  the 
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Regulations,  applies  for  a  foreign  air 

carrier  permit  authorizing  charter  air 

transportation  of  persons,  property  and 

mail  between  a  point  or  points  in 

Denmark,  Norway,  and  Sweden,  on  the 

one  hand,  and  a  point  or  points  in  the 

United  States,  on  the  other  hand,  and 

other  charters  subject  to  Part  212  of  the 

Department  of  Transportation's 

Regulations. 

Paulette  V.  Twine. 

Chief,  Documentary  Services. 

[FR  Doc.  97-6043  Filed  3-11-97;  8:45  ami 

BILUNG  CODE  4910-62-P 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  9&-20;  Notice  4] 

Child  Safety  Seats;  Settlement 
Agreement  Between  General  Motors 
and  U.S.  Department  of  Transportation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  IX5T. 
ACTION:  Notice;  request  for  certifications. 

summary:  This  notice,  the  fourth  and 
final  of  its  kind,  describes  a  setUement 
agreement  between  General  Motors 
(CM)  and  the  U.S.  Department  of 
Transportation  (E)OT],  imder  which  CM 
agreed  to  donate  funds  to  one  or  more 
qualified  national  organizations  for  the 
purchase  and  distribution  of  child  safety 
seats.  Organizations  that  wish  to  receive 
such  funds  are  required  to  certify  in 
writing  that  they  are  qualified,  in 
accordance  with  criteria  established  in 
the  agreement.  To  qualify,  organizations 
must  demonstrate  that  they  are  national 
in  scope,  and  they  must  submit  a  plan 
showing  they  are  prepared  to  purchase 
and  distribute  child  safety  seats  within 
120  days  of  their  receipt  of  the  fimds. 
They  must  also  meet  other 
requirements.  Organizations  are  strongly 
encouraged  to  form  partnerships  and 
work  collaboratively  for  the  purpose  of 
applying  for  funds.  If  organizations  plan 
to  work  collaboratively,  they  should 
submit  a  single  combined  certification. 

This  notice  requests  that 
organizations  submit  certifications  and 
it  describes  the  criteria  they  must  meet 
and  the  information  they  must  submit 
with  their  certifications  to  be  eligible  to 
receive  these  fimds.  Similar  notices 
were  published  in  the  Federal  Register 
on  March  31  and  June  29, 1995,  and  on 
March  29. 1996.  As  a  result  of  the  March 
1995  notice,  six  organizations  were 
determined  by  NHTSA  to  be  qualified 
and  were  selected  by  CM  to  receive  a 
total  of  $2  million  for  the  purchase  and 
distribution  of  child  safety  seats.  As  a 
result  of  the  Jime  1995  notice,  six 
organizations  were  determined  by 


NHTSA  to  be  qualified  and  three  were 
selected  by  CM  to  receive  a  total  of  $2 
million  for  the  purchase  and 
distribution  of  child  safety  seats.  As  a 
result  of  the  March  1996  notice,  four 
organizations  were  determined  by 
NHTSA  to  be  qualified  and  were 
selected  by  CM  to  receive  a  total  of  $2 
million  for  the  purchase  and 
distribution  of  child  safety  seats. 

As  a  result  of  today's  notice,  one  or 
more  organizations  will  be  determined 
by  NHTSA  to  be  qualified  and  will  be 
selected  by  CM  to  receive  the  final  $2 
million  in  donations  for  the  purchase 
and  distribution  of  child  safety  seats 
under  the  setUement  agreement. 

DATE:  Certifications  must  be  received  no 
later  than  May  12,  1997. 

ADDRESS:  Certifications  should  be 
submitted  to:  Office  of  Communication 
and  Outi«ach.  NTS-22.  Room  5118,  400 
Seventh  Street,  S.W.,  Washington.  D.C. 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cheryl  Neverman,  National  Outreach 
Division,  NTS-22,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  S.W.,  Washington.  D.C. 
20590.  Telephone  (202)  366-2683. 

SUPPLfMENTARY  INFORMATION: 
DOT/GM  Settlement  Agreement 

On  December  2.  1994.  then  Secretary 
of  Transportation  Federico  Pena 
announced  that  DOT  and  CM  had 
agreed  in  principle  to  a  resolution  of  the 
investigation  by  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
into  an  alleged  defect  related  to  motor 
vehicle  safety  in  certain  1970-1991  CM 
C/K  pickup  trucks.  The  terms  of  the 
resolution  were  finalized  in  a  separate 
agreement  that  was  executed  between 
CM  and  DOT  on  March  7, 1995. 

Under  the  terms  of  the  agreement.  CM 
agreed  to  provide  funds  over  a  period  of 
five  years  to  support  highway  safety 
research  and  programs  that  will  prevent 
motor  vehicle  deaths  and  injuries. 

In  the  area  of  child  safety,  CM  agreed 
to  donate  $8,000,000  to  qualified 
organizations  for  the  purchase  and 
distribution  of  child  safety  seats.  The 
agreement  provided  that,  of  this 
amount,  $4,000,000  will  be  donated 
during  the  first  year  after  the  date  of  the 
agreement  (approximately  $1 .000.000 
each  quarter)  and  $4,000,000  will  be 
donated  over  the  next  four  years  (at 
approximately  the  rate  at  which  DOT 
expends  funds  for  the  development  and 
support  of  child  safety  seat  loaner  and 
give-away  programs  during  that  period). 
The  seats  will  be  directed  to 
underserved  low  income  and  special 
needs  populations. 


The  agreement  between  CM  and  EXDT 
provides: 

DOT  shall  identify,  on  an  ongoing  basis  so 
as  to  facilitate  timely  CM  donations, 
qualified  organizations  which  E)OT  in  its  sole 
discretion  deems  appropriate  to  receive 
donations  from  CM  for  the  purchase  and 
distribution  of  child  safety  seats.  CM,  in  its 
sole  discretion,  shall  select  from  the  list  of 
qualified  organizations  provided  by  DOT,  the 
organization(s)  to  which  it  will  donate  funds, 
and  shall  decide  the  exact  amount  of  funds 
that  each  such  organization  will  receive. 

The  agreement  provides  further  that 
any  organization  that  is  interested  in 
being  identified  as  a  "qualified 
organization"  must  certify  to  DOT  in 
writing  that  it  will  meet  a  number  of 
criteria  set  forth  in  the  agreement. 

NHTSA  estimates  that  these  funds 
will  allow  for  the  purchase  and 
distribution  of  between  125,000  and 
200,000  child  safety  seats  for  needy 
families  which,  in  turn,  will  save  at 
least  50  lives  and  prevent  approximately 
6,000  injuries. 

Child  Safety 

There  are  approximately  25  million 
young  children  under  the  age  of  eight 
years  old  who  need  the  protection  of 
child  safety  seats.  One  fourth  of  these 
children  come  from  families  that  are 
below  the  poverty  level. 

As  many  as  3  million  children  in  low- 
income  families  do  not  have  access  to 
adequate  child  safety  seats.  An 
additional  3  million  children  or  more 
have  access  to  child  safety  seats  but,  for 
a  variety  of  reasons,  are  not  being 
secured  in  these  seats  properly. 
Additionally,  children  with  special 
transportation  needs,  such  as  children 
with  disabilities,  often  require  uniquely 
designed  child  safety  seats  that  are  too 
expensive  for  most  families  of  low  or 
average  income  to  afford. 

For  these  and  other  reasons,  millions  ■ 
of  children  ride  each  day  either 
unprotected  or  inadequately  protected 
by  child  safety  seats.  A  disproportionate 
number  of  these  children  are  bom  low 
income  or  rural  families  or  from 
culturally  diverse  populations. 

To  increase  child  safety  seat  usage, 
child  safety  seats  must  be  made  more 
readily  available,  particularly  to 
underserved  low  income  and  special 
needs  families.  These  families  must  also 
be  motivated  to  use  child  safety  seats 
and  educated  about  their  proper  usage. 

An  effective  child  safety  seat  program 
can  reach,  and  have  a  major  positive 
impact  on.  large  numbers  of  children  as 
well  as  their  families.  To  be  most 
effective,  however,  the  program  must 
ensure  that  seats  are  distributed 
primarily  to  the  populations  most  at 
risk,  including  underserved  low  income 
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and  special  needs  fiamilies.  If  programs 
do  not  target  these  populations,  the 
seats  could  be  provided  instead  to 
fiamilies  that  could  otherwise  afford  to 
purchase  them,  with  little  net  benefit. 

Previous  Notices 

On  March  31  and  June  29. 1995,  and 
on  March  29,  1996.  NUTS  A  published 
notices  in  the  Federal  Register 
describing  the  agreement  between  GM 
and  IX)T  and  requesting  that 
organizations  interested  in  receiving 
funds  certify  in  writing  that  they  are 
qualified.  NHTSA  received  over  20 
certifications  in  response  to  the  March 

1995  notice,  8  certifications  in  response 
to  the  June  1995  notice  and  4 
certifications  in  response  to  the  March 

1996  notice. 

Copies  of  these  previous  notices  and 
the  certifications  received  in  response  to 
them  have  been  placed  in  NHTSA's 
Technical  Reference  Division  (TRD), 
Docket  Section,  under  Docket  Number 
95-20;  Notices  1,  2  and  3.  Individuals 
that  wish  to  order  a  copy  of  these 
materials  may  do  so  by  calling  or 
writing  to  the  TRD  at  Room  5108,  400 
Seventh  St.,  SW.  Washington.  B.C. 
20590  (telephone  number  202-36fr- 
2768)  and  referencing  these  docket 
numbers.  A  fee  may  be  charged,  based 
on  the  volume  of  material  that  is 
requested. 

The  certificaUons  that  NHTSA 
received  in  response  to  the  notices  were 
reviewed  by  evaluation  panels  of 
experienced  NHTSA  personnel,  who 
determined  whether  the  certifications 
met  each  of  the  required  criteria  and 
evaluated  the  certifications  based  on  the 
evaluation  factors  specified  in  the 
notice. 

The  panel  that  reviewed  the 
certifications  responsive  to  the  March 
1995  notice  determined  that  six 
organizations  were  qualified  to  receive 
donations  from  GM:  National  SAFE 
KIDS  Campaign;  National  Safety 
Council  (NSC);  International 
Association  of  Chiefs  of  Police  (lACP); 
National  Easter  Seal  Society;  Safe 
America  Foundation/Operation  Baby 
Buckle;  and  the  State  and  Territorial 
Injury  Prevention  Directors  Association 
(STIPDA). 

GM  decided  that  each  of  these 
organizations  would  receive  donations 
for  the  purchase  and  distribution  of 
child  safety  seats  under  the  setUement 
agreement.  GM  donated  Si. 5  million  to 
SAFE  KIDS  to  coordinate  a  major  child 
safety  seat  program  with  three  other 
qualified  organizations  (NSC,  LACP  and 
STIPDA),  and  specified  that  half  of  the 
child  safety  seats  purchased  by  SAFE 
KIDS  would  be  divided  equally  among 
NSC.  LACP  and  STIPDA.  to  be 


distributed  through  their  channels.  GM 
also  donated  $400,000  to  the  National 
Easter  Seal  Society  for  its  "unique 
program  that  reaches  'special  needs' 
infants  and  children'  and  $100,000  to 
Operation  Baby  Buckle  for  "the 
distribution  of  seats  and  its  active 
public  education  and  car  safety  seat 
awareness  programs." 

The  panel  that  reviewed  the 
certifications  responsive  to  the  June 
1995  notice  determined  that  six 
organizations  were  qualified  to  receive 
donations  from  GM. 

GM  decided  that  three  of  these 
organizations  would  receive  donations 
for  the  purchase  and  distribution  of 
child  safety  seats  under  the  settiement 
agreement.  GM  donated  $800,000  to 
National  SAFE  KIDS  Campaign,  which 
formed  a  coalition  with  National  Head 
Start  Association  and  the  National 
Association  of  Community  Health 
Centers,  "to  reach  a  group  that  was  more 
diverse  than  during  the  first  phase  of  the 
program."  GM  donated  $800,000  to 
SAFE  TEAM.  USA,  which  forged  an 
alliance  that  included  the  Safe  America 
Foundation,  the  National  Safety 
Council,  the  Native  American  Injury 
Prevention  Network,  the  National 
Association  of  Community  Action 
Agencies,  the  National  Coalition  of 
Hispanic  Health  and  Human  Services 
Organizations  and  the  International 
Association  of  Chiefs  of  Police.  GM 
stated  that  it  expected  this  alliance  "to 
reach  deep  into  many  communities." 
The  alliance  also  pro{)osed  "a  unique 
fund-raising  activity  to  provide  more 
child  safety  seats  than  could  ordinarily 
be  purchased  with  these  funds."  GM 
also  donated  $400,000  to  the  National 
Easter  Seal  Society,  which  added  the 
National  Shriners  Hospitals  to  its 
distribution  plan  for  "an  even  greater 
distribution  program  during  the  second 
phase."  GM  stated  that  this  organization 
"has  demonstrated  its  capability  to 
deliver  child  safety  seats  in  a  timely 
manner  to  "special  needs"  infants  and 
children.' 

The  panel  that  reviewed  the 
certifications  responsive  to  the  March 
1996  notice  determined  that  four 
organizations  were  qualified  to  receive 
donations  &t)m  GM:  the  National  Easter 
Seal  Society;  the  National  Association  of 
Children's  Hospitals  and  Related 
Institutions  (NACHRI).  in  association 
with  the  American  Academy  of 
Pediatrics  (AAP),  the  National 
Association  of  Public  Hospitals,  and  the 
Council  of  Women's  and  Infant's 
Specialty  Hospitals  (C-WISH);  the  Safe 
Team,  which  is  comprised  of  the  Safe 
America  Foundation,  the  National 
Safety  Council,  the  Native  American 
Injury  Prevention  Coalition,  the 


National  Association  of  Community 
Action  Agencies,  the  National  Coalition 
of  Hispanic  Health  and  Human  Services 
Organizations,  and  the  International 
Association  of  Chiefs  of  Police;  and  the 
National  SAFE  KIDS  Campaign,  in 
association  with  the  National  Head  Start 
Association  and  the  National 
Association  of  Community  Health 
Centers. 

GM  decided  to  donate  funds  to  each 
of  these  organizations  for  the  purchase 
and  distribution  of  child  safety  seats 
under  the  setUement  agreement.  GM 
decided  to  donate  $400,000  to  the 
National  Easter  Seal  Society,  $600,000 
to  NACHRI  and  ite  associates,  $500,000 
to  the  Safe  Team,  and  $500,000  to  the 
National  SAFE  KIDS  Campaign  and  its 
associates. 

Today's  Notice 

Today's  notice  describes  the  criteria 
that  an  organization  must  meet,  and  the 
information  it  must  submit  with  its 
certification,  to  be  identified  by  DOT  as 
a  "qualified  organization." 
Certifications  must  be  received  no  later 
than  60  days  after  the  date  of 
publication  of  today's  notice  in  the 
Federal  Hegister. 

NHTSA  will  again  convene  a  panel  of 
experienced  agency  jjersonnel  to 
evaluate  the  certifications  submitted. 
The  members  of  the  panel  will 
determine  whether  the  certificatipns 
meet  each  of  the  required  criteria  and 
will  evaluate  the  certifications  based  on 
the  evaluation  factors  specified  in  this 
notice.  When  the  panel  completes  its 
review  of  the  certifications,  it  will 
prepare  a  list  of  organizations  it  has 
determined  to  be  qualified  to  receive 
donations  for  the  purchase  and 
distribution  of  child  safety  seats. 
NHTSA  will  provide  the  list  to  GM  and 
place  the  list  in  the  public  docket. 

This  list  of  organizations  will  be  used 
by  GM  to  select  the  recipients  of  the 
final  $2  million  for  the  purchase  and ' 
distribution  of  child  safety  seats  under 
the  settlement  agreement. 

Any  organization  that  wishes  to  be 
included  on  this  fourth  (and  final)  list, 
whether  or  not  the  organization  was 
included  on  a  previous  list,  must  submit 
a  certification. 

Certification  Criteria  Established  in 
Settlement  Agreement 

As  explained  earlier  in  this  notice,  the 
settiement  agreement  between  GM  and 
DOT  provided  that  DOT  would  identify, 
on  an  ongoing  basis,  qualified 
organizations  to  be  considered  to 
receive  GM  donations,  and  GM  would 
select  recipients  of  donations  irom 
DOT'S  list  of  qualified  organizations.  In 
order  to  be  considered  for  inclusion  on 
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the  list  as  a  "qualified  organization,"  the 
agreement  provided  that  an  organization 
must  certify  in  writing  that  it  shall  meet 
eleven  separate  criteria.  Listed  below 
are  descriptions  of  these  criteria  and  the 
information  that  organizations  must 
submit  in  their  certifications  to 
demonstrate  compliance  with  them. 
(Following  this  section  of  the  notice,  in 
a  section  entitled  "Certification 
Procedure,"  this  notice  describes  the 
procedure  organizations  must  follow  to 
be  considered  for  inclusion  on  the  list 
as  a  "qualified  organization"  and 
includes  a  summary  of  the  documents 
and  additional  information 
organizations  must  submit.). 

(1)  Work  Through  Affiliates 

The  organization  must  certify  in 
writing  that  it  shall: 

work,  through  its  state  or  local  affiliates,  with 
agencies  such  as  children's  hospitals  and 
health  agencies  to  identify  families  who 
could  not  otherwise  afford  seats  or  who  have 
special  needs 

Organizations  must  be  national  in 
scope  and  have  established  and  effective 
affiliate  relationships  at  the  state  or 
local  level  capable  of  carrying  out  the 
effort.  Organizations  can  satisfy  this 
criterion  by  showing  that  they  will  work 
through  their  own  state  or  local  affiliates 
(e.g..  units  or  chapters  specifically 
organized  to  carry  out  the  organization's 
mission)  or  with  other  affiliates  (e.g., 
state  or  locally-based  child  safety- 
related  agencies  or  organizations,  such 
as  children's  hospitals  or  fire  and  rescue 
agencies),  and  by  showing  that  they 
have  commitments  &t)m  these  state  or 
local  affiliates. 

Organizations  that  wish  to  participate 
in  this  program,  and  are  state  or  locally- 
based  rather  than  national  in  scope,  are 
encouraged  to  affiliate  with  a  national 
organization  that  plans  to  submit  a 
certification  or  to  encourage  a  national 
organization  with  which  they  are 
already  affiliated  to  submit  a 
certification. 

Through  these  affiliates,  organizations 
must  have  a  network  that  will  enable 
them  to  identify  families  of  target 
populations  who  have  not  been  reached 
through  traditional  chaimels,  including 
families  who  could  not  otherwise  afford 
seats  or  who  have  special  needs,  and  to 
distribute  seats  and  provide  education 
to  these  families. 

Organizations  must  submit 
information  regarding  their  structure 
and  a  designation  of  geographic 
locations  of  state  and  local  affiliates  that 
are  expected  to  be  involved  in  the  effort. 
Organizations  must  also  submit 
information  regarding  the  organizations 
and  agencies  with  which  they  will  be 


affiliated  for  purposes  of  this  program. 
In  addition,  organizations  must  describe 
their  relationships  with  affiliates, 
including  the  role  that  affiliates  will 
play,  and  they  must  demonstrate  that 
they  have  commitments  from  affiliates 
(such  as  by  submitting  letters  of 
commitment). 

(2)  Existing  Program  or  Trained  Staff 

The  organization  must  certify  in 
writing  that  it  shall: 

have  an  existing  loaner  or  give-away  child 
safety  seat  program  or  have  staiT  trained  in 
child  passenger  safety  issues 

Organizations  must  have  experience, 
either  directiy  or  through  their  affiliates, 
with  a  loaner  or  give-away  program  or 
staff  trained  in  child  passenger  safefy 
issues.  Alternatively,  organizations  may 
collaborate  with  organizations  that  have 
such  exfkerience  or  trained  staff,  either 
directiy  or  through  their  affiliates. 
National  organizations  that  have  the 
abilify  to  reach  imderserved 
populations,  but  do  not  have  experience 
with  a  child  safety  seat  program  or 
trained  staff,  for  example,  are  strongly 
encouraged  to  collaborate  with  one  or 
more  national  organizations  that  do.  The 
experience  or  training  is  necessary  to 
ensure  that  organizations,  and  their 
affiliates,  are  able  to  operate  child  safety 
seat  programs,  and  to  meet  the 
deadlines  and  requirements  established 
in  the  agreement  for  distributing  seats 
and  providing  education  to  the 
recipients  of  the  seats. 

Organizations  must  describe  their 
existing  loaner  or  give-away  child  safety 
seat  programs  and  their  experience  in 
providing  education  on  the  use  of  child 
safefy  seats.  They  must  also  describe 
existing  loaner  or  give-away  programs 
and  experience  in  providing  education 
of  agencies  or  organizations  that  are 
affiliated  with  them  or  with  which  they 
have  collaborative  relationships. 

Organizations  must  identify  the 
number  of  current  trained  staff  (of  the 
organization,  its  affiliates  and  its 
collaborators)  and  provide  a  description 
of  training  conducted  or  taken  by  the 
staff  and  the  dates  of  last  training.  If 
organizations  have  staff  who  have  not 
been  trained,  but  who  are  capable  of 
being  trained  in  child  passenger  safefy 
issues,  the  organizations  should 
describe  their  plans  for  training  the 
staff. 

If  organizations  plan  to  work 
collaboratively,  they  should  submit  a 
single  combined  certification.  The 
certification  must  include  letters  of 
commitment  from  all  collaborators. 

Organizations  are  advised  that 
NHTSA  has  trained  hundreds  of 
individuals  throughout  the  country  in 


child  passenger  safety  issues.  If 
organizations  are  interested  in  receiving 
assistance  from  individuals  who  have 
received  NHTSA  training,  they  should 
contact  one  of  NHTSA's  ten  regional 
offices,  or  the  Governor's  Highway 
Safety  Representative  in  their  State. 
Organizations  must  keep  in  mind, 
however,  that  they  must  be  prepared  to 
purchase  and  distribute  child  safety 
seats  within  120  days  of  their  receipt  of 
the  funds.  Accordingly,  their  staff  must 
be  trained  within  the  120-day  period. 

(3)  Low-income  or  special  needs  across 
broad  geographic  area 

The  organization  must  certify  in 
writing  that  it  shall: 

distribute  the  seats  to  low-income  femilies 
and/or  families  with  sptecial  needs  across  a 
broad  geographical  area  throughout  the 
United  States 

The  intent  of  this  provision  is  to 
assure  that  imderserved  children  from 
culturally  diverse  populations 
throughout  the  United  States  receive  the 
benefits  ofthe  program.  Qualified 
organizations  need  not  distribute  seats 
in  every  state.  However,  as  stated 
previously,  they  must  have  a  program 
that  is  national  in  scope  and  reaches 
their  target  populations  throughout  the 
United  States. 

Organizations  must  submit  their 
mission  statements,  a  description  of  the 
method  they  will  use  to  identify 
underserved  low  income  or  special 
needs  families,  and  a  list  of  the 
geographic  locations  that  would  be 
targeted  for  receipt  of  the  seats.  They 
must  demonstrate  the  ability  to  identify 
underserved  low  income  and  special 
needs  families,  and  the  ability  to 
distribute  seats  to  these  families  at  the 
communify  level  throughout  the  United 
States. 

(4)  Mix  of  Child  Safety  Seats 

The  organization  must  certify  in 
writing  that  it  shall: 

comply  with  NHTSA  guidelines  with  respect 
to  the  approximate  mix  of  child  safety  seats 
(e.g.,  inbnt,  toddler,  booster,  special  needs) 

Children  of  differing  ages  and 
transportation  needs  require  different 
types  of  child  safefy  seats.  The  intent  of 
this  provision  is  to  assure  that  the 
children  who  are  recipients  under  this 
program  receive  seats  that  meet  their 
needs.  The  provision  is  also  intended  to 
assure  that  organizations  purchase  the 
correct  mix  of  seats  for  their  target 
population. 

Organizations  will  need  to  identify 
the  ages  and  transportation  needs  of  the 
intended  recipients  and  the  types  of 
seats  needed  to  properly  fit  the  target 
group.  For  example,  an  organization 
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taigeting  special  needs  children  may 
need  very  specialized  seats,  while  a 
program  targeting  older  children  may 
need  convertible  toddler  and  booster 
child  restraint  devices. 

Organizations  must  specify  the 
maximum  number  of  seats  they  are 
capable  of  distributing  to  local  agencies 
(their  affiliates)  within  120  days  of  their 
receipt  of  the  funds  and  the  amount  of 
funding  they  are  requesting  from  GM  to 
purchase  and  distribute  this  number  of 
seats.  Organizations  must  specify  the 
proposed  mix  and  types  of  seats  needed 
to  serve  the  age  and  needs  of  the 
populations  to  be  targeted  (i.e.,  25% 
booster  seats,  50%  toddler  seats.  20% 
infant  seats  and  5%  special  needs  seats), 
and  must  describe  the  method  used  to 
derive  the  mix.  They  should  indicate 
whether  the  mix  would  change  if  they 
receive  less  funding  than  the  full 
amount  requested. 

Organizations  should  also  indicate 
whe^er  they  plan  to  operate  a  loaner  or 
a  give-away  program  and  what  fees,  if 
any.  they  intend  to  charge.  Both  types 
of  programs  are  acceptable.  Any  fees 
charged  to  recipients  must  be  nominal, 
and  any  income  from  these  fees  must  be 
used  for  the  purchase  and  distribution 
of  additional  child  safety  seats  under 
the  agreement. 

(5)  Within  120  Days 

The  organization  must  certify  in 
writing  that  it  shall: 

distribute  all  of  the  seats  purchased  with  the 
funds  provided  by  CM  to  the  local  agencies 
within  120  days  of  the  receipt  of  the  funds 

Organizations  are  required,  under  the 
agreement,  to  purchase  and  distribute 
all  of  the  seats  to  local  agencies  (their 
affiliates)  within  120  days  of  receipt  of 
the  funds.  To  satisfy  this  criterion, 
organizations  must  clearly  demonstrate 
the  ability  to  meet  this  requirement. 

As  stated  previously,  organizations 
must  submit  a  plan  describing  how  they 
will  accomplish  the  purchase  and 
distribution  of  seats  to  local  agencies 
(their  affiliates)  within  the  120-day 
period.  The  plan  must  describe  how  the 
organization  will  reach  a  broad 
geographical  area,  how  it  will  identify 
the  low  income  and  special  needs 
families  to  be  served  by  this  program, 
and  it  must  include  a  proposed 
schedule  for  the  purchase  and 
distribution  of  seats.  The  plan  must 
clearly  demonstrate  that  the 
organization  is  able  and  pre[>ared  to 
purchase  and  distribute  child  safefy 
seats  to  local  agencies  (their 'affiliates) 
within  120  days  of  their  receipt  of  the 
funds  and  that,  if  their  staff  is  not 
already  experienced  or  trained,  that  they 


will  be  trained  within  the  120-day 
period. 

Organizations  that  were  selected  by 
GM  to  receive  donations  for  the 
purchase  and  distribution  of  child  safety 
seats  under  the  settlement  agreement  as 
a  result  of  the  Federal  Register  notices 
published  in  March  or  June  1995.  or  in 
March  1996,  must  also  describe  the 
progress  they  have  made,  including  the 
schedule  they  have  followed,  the 
nimiber  of  seats  they  have  distributed  to 
local  agencies  (their  affiliates)  and  the 
number  of  seats  that  have  been  provided 
to  recipients,  by  geographic  location. 

Organizations  must  also  demonstrate 
that  the  distribution  and  education 
efforts  funded  under  this  program  will 
either  create  new  initiatives  or 
complement  (rather  than  duplicate) 
existing  initiatives,  in  the  geographic 
areas  to  be  served.  In  other  words,  these 
distribution  and  education  efforts 
should  take  place  in  communities  that 
have  either  been  underserved  or  not 
been  reached.  In  addition,  organizations 
must  ensure  that  their  efforts  do  not 
conflict  with  activities  already  planned 
or  underway.  This  may  be  demonstrated 
by  including  in  the  plan,  a  description 
of  new  or  complementary  initiatives 
that  are  planned  and  either  letters  of 
support  from  the  organizations  that  aie 
(or  would  be)  responsible  for  child 
safety  seat  programs  in  the  geographic 
areas  to  be  served  (such  as  state 
highway  safety  offices  and  state  public 
health  agencies)  or  a  description  of  the 
organization's  plans  to  coordinate  with 
these  responsible  organizations. 

(6)  Educate  Recipients 

The  organization  must  certify  in 
writing  that  it  shall: 

educate  recipients  of  the  seats  as  to  methods 
of  proper  installation  and  use 

While  the  distribution  of  child  safety 
seats  is  vitally  important,  and  can  save 
many  children's  lives,  the  effectiveness 
of  those  seats  in  preventing  injury  and 
death  increases  significantly  when 
recipients  are  trained  in  and  follow 
proper  use  and  installation  instructions. 
Organizations  are  required,  under  the 
agreement,  to  provide  education  to  the 
recipients  of  the  seats  regarding  the 
proper  installation  and  use  of  child 
safety  seats.  EducaGon  is  most  effective 
if  it  is  provided  at  the  time  that  the  seats 
are  being  distributed  to  recipients,  and 
if  it  includes  a  number  of  components, 
such  as  conducting  a  hands-on 
demonstration,  showing  a  video  and 
having  recipients  demonstrate  that  they 
understand  how  to  properly  install  and 
use  their  child  safety  seats. 

Organizations  must  describe  the 
specific  means  they,  their  affiliates  or 


their  collaborators  will  use  to  educate 
families  about  the  proper  installation 
and  use  of  child  safety  seats. 

To  assist  in  this  effort.  NHTSA  will 
make  resources,  including  materials  and 
technical  assistance,  available  to  the 
selected  organizations. 

(7)  Administrative  Expenses 

The  organization  must  certify  in 
writing  that  it  shall: 
not  use  more  than  10  percent  of  the  fiinds 
provided  by  CM  for  administrative  expenses 
related  to  distribution  of  the  seats 

Organizations  shall  use  no  more  than 
10  percent  of  the  funds  provided  by  GM 
for  administrative  expenses  related  to 
the  distribution  of  the  seats.  Examples 
of  administrative  expenses  include 
operational  overhead  such  as  secretarial 
support,  telephone  expenses,  and  time 
of  paid  staff  to  help  develop  the  plans 
for  these  efforts. 

As  stated  previously,  organizations 
are  strongly  encouraged  to  work 
collaboratively  for  the  purpose  of 
applying  for  funds.  If  organizations  plan 
to  work  collaboratively,  they  should 
submit  a  single  combined  certification. 
Any  such  certification  submitted  for  a 
group  of  organizations  working 
collaboratively,  must  include  a 
statement  that  provides  that  the 
organizations  have  reached  agreement 
regarding  the  manner  in  which  funds 
that  may  be  used  for  administrative 
expenses  will  be  allocated  among  the 
organizations.  The  actual  agreement 
need  not  be  provided.  No  additional 
information  is  required  to  be  submitted 
at  this  time  in  support  of  this  element 
of  the  certification. 

(8)  Added  to  Existing  Funds  and  No 
Diversions 

The  organization  must  certify  in 
writing  that  it  shall: 

add  the  GM-provided  funds  to  the  total  of  its 
existing  funds  spent  on  the  distribution  of 
child  safety  seats  to  low-income  families  and 
not  divert  any  funds  currently  budgeted  to 
such  activities  to  other  activities 

Organizations  shall  add  the  GM- 
provided  funds  to  the  total  of  their 
existing  funds,  if  any.  spent  on  the 
distribution  of  child  safety  seats  to  low 
income  and  special  needs  families  and 
not  divert  any  funds  currently  budgeted 
to  such  activities,  if  tmy.  to  other 
activities.  In  other  words,  the  funds 
provided  by  GM  must  represent  new 
and  additional  resources,  and  may  not 
be  used  to  replace  other  funds,  if  any. 
that  otherwise  would  have  been  used  for 
the  distribution  of  child  safety  seats  to 
low-income  families  and  their  related 
education  activities.  No  additional 
information  is  required  to  be  submitted 
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at  this  time  in  support  of  this  element 
of  the  certification. 

(9)  Third-Party  Audit 

The  organization  must  certify  in 
writing  that  it  shall: 

allow  the  activities  conducted  pursuant  to 
this  program  to  be  audited  by  such  third 
party  as  selected  by  DOT 

Organizations  shall  allow  the 
activities  conducted  pursuant  to  this 
program  to  be  audited  by  such  third 
party  as  may  be  selected  by  DOT. 
Organizations  shall  also  maintain 
adequate  records  to  allow  an  audit  to  be 
conducted.  No  additional  information  is 
required  to  be  submitted  at  this  time  in 
support  of  this  element  of  the 
certification. 

(10)  Enforceable  Commitments  and 
Promises 

The  organization  must  certify  in 
writing  that  it  shall: 

acknowledge  and  agree  that  such 
commitments  and  promises  shall  be 
enforceable 

Organizations  shall  acknowledge  and 
agree  that  the  commitments  and 
promises  they  make  shall  be  enforceable 
through  legal  process  or  other 
appropriate  means.  No  additional 
information  is  required  to  be  submitted 
at  this  time  in  support  of  this  element 
of  the  certification. 

(11)  No  Assumption  of  Responsibility 

The  organization  must  certify  in 
writing  that  it  shall: 

acknowledge  and  agree  that  CM  does  not 
assume  or  bear  any  responsibility  for  the 
organization's  commitments,  the  selection  of 
the  safety  seats  actually  purchased  or 
distributed,  or  the  education  of  recipients  of 
the  seats  as  to  proper  use 

Organizations  shall  acknowledge  and 
agree  that  GM  does  not  assume  or  bear 
any  responsibility  for  the  organization's 
commitments,  the  selection  of  the  safety 
seats  actually  purchased  or  distributed, 
or  the  education  of  recipients  of  the 
seats  as  to  proper  use.  No  additional 
information  is  required  to  be  submitted 
at  this  time  in  support  of  this  element 
of  the  certification.  • 

Certification  Procedures 

To  be  considered,  certifications  must 
be  received  no  later  than  60  days  after 
the  date  on  which  today's  notice  is 
published  in  the  Federal  Register. 
Certifications  should  be  submitted  to 
the  Office  of  Communication  and 
Outreach,  NTS-22,  Room  5118.  400 
Seventh  Street.  S.W..  Washington.  D.C. 
20590. 

Organizations  are  strongly  encouraged 
to  work  collaboratively  for  the  purpose 


of  applying  for  funds.  If  organizations 
plan  to  work  collaboratively,  they 
shoidd  submit  a  single  combined 
certification. 

Certifications  must  address  each  of 
the  criteria  described  in  detail  above,  in 
the  section  of  this  notice  entitled 
"Certification  Criteria  Established  in 
Settlement  Agreement,"  and  must 
include  each  of  the  following: 

(1)  Certification  Statement 

A  written  statement,  signed  by  an 
authorized  official  of  the  organization, 
certifying  that  the  organization  shall: 

(i)  work,  through  its  state  or  local  affiliates, 
with  agencies  such  as  children's  hospitals 
and  health  agencies  to  identify  families  who 
could  not  otherwise  afford  seats  or  who  have 
special  needs;  (ii)  have  an  existing  loaner  or 
give-away  child  safety  seat  program  or  have 
staff  trained  in  child  passenger  safety  issues: 
(iii)  distribute  the  seats  to  low-income 
fomilies  and/or  families  with  special  needs 
across  a  broad  geographical  area  throughout 
the  United  States;  (iv)  comply  with  NHTSA 
guidelines  with  respect  to  the  approximate 
mix  of  child  safety  seats  (e.g.,  infont,  toddler, 
booster,  special  needs);  (v)  distribute  ail  of 
the  seats  purchased  with  the  funds  provided 
by  GM  to  the  local  agencies  within  120  days 
of  the  receipt  of  the  funds;  (vi)  educate 
recipients  of  the  seats  as  to  methods  of 
proper  installation  and  use;  (vii)  not  use 
more  than  10  percent  of  the  funds  provided 
by  GM  for  administrative  expenses  related  to 
distribution  of  the  seats;  (viii)  add  the  GM- 
provided  funds  to  the  total  of  its  existing 
fiinds  8i>ent  on  the  distribution  of  child 
safety  seats  to  low-income  families  and  not 
divert  any  funds  ciurently  budgeted  to  such 
activities  to  other  activities:  (ix)  allow  the 
activities  conducted  pursuant  to  this  program 
to  be  audited  by  such  third  party  as  selected 
by  DOT;  (x)  acknowledge  and  agree  that  such 
commitments  and  promises  shall  be 
enforceable;  and  (xi)  acknowledge  and  agree 
that  GM  does  not  assume  or  bear  any 
responsibility  for  the  organization's 
commitments,  the  selection  of  the  safety  seats 
actually  purchased  or  distributed,  or  the 
education  of  recipients  of  the  seats  as  to 
proper  use. 

(2)  Plan 

A  plan  describing  how  the 
organization  will  accomplish  the 
purchase  and  distribution  of  seats  to 
local  agencies  (their  affiliates)  within 
120  days  of  receipt  of  the  funds,  how 
the  organization  will  reach  a  broad 
geographical  area,  and  how  it  will 
identify  the  low  income  and  special 
needs  families  to  be  served  by  this 
program.  It  must  include  a  proposed 
schedule  for  the  puij:hase  and 
distribution  of  seats,  a  description  of 
new  or  complementary  initiatives  that 
are  planned  and  either  letters  of  support 
from  the  organizations  that  are  (or 
would  be)  responsible  for  child  safety 
seat  programs  in  the  geographic  areas  to 


be  served  (such  as  state  highway  safety 
offices  and  state  public  health  agencies) 
or  a  description  of  the  organization's 
plans  to  coordinate  with  these 
responsible  organizations. 

The  plan  must  cleariy  demonstrate 
that  the  organization  is  able  and 
prepared  to  purchase  and  distribute 
child  safety  seats  to  local  agencies  (their 
affiliates)  within  1 20  days  of  their 
receipt  of  the  funds  and  that,  if  their 
staff  is  not  already  experienced  or 
trained,  that  they  will  be  trained  within 
the  120-day  period. 

Organizations  that  were  selected  by 
GM  to  receive  donations  for  the 
purchase  and  distribution  of  child  safety 
seats  under  the  settlement  agreement  as 
a  result  of  the  Federal  Register  notices 
published  in  March  or  June  1995.  or  in 
March  1996.  must  also  describe  the 
progress  they  have  made  since  they 
received  their  donations,  including  the 
schedule  they  have  followed,  the 
number  of  seats  they  have  distributed  to 
local  agencies  (their  affiliates)  and  the 
number  of  seats  that  have  been  provided 
to  recipients,  by  geographic  location. 

(3)  Additional  Information 

The  following  additional  information 
to  ensure  that  the  organization  is 
capable  of  meeting  the  objectives  of  the 
agreement: 

•  Information  regarding  the 
organization's  structure  and  a 
designation  of  geographic  locations  of 
state  and  local  affiliates  to  be  involved 
in  the  effort; 

•  Information  regarding  the 
organizations  and  agencies  with  which 
the  organization  wiU  be  affiliated  for 
purposes  of  this  program; 

•  A  description  of  their  relationships 
with  affiliates,  including  the  role  that 
affiliates  will  play,  and  either  letters  or 
some  other  demonstration  of 
commitment  from  their  affiliates; 

•  A  description  of  the  organization's, 
its  affiliates'  or  its  collaborators': 
existing  loaner  or  give-away  programs; 
experience  in  providing  education  on 
the  use  of  child  safety  seats;  the  number 
of  trained  staff;  a  description  of  training 
conducted  or  taken;  and  the  dates  of  last 
training; 

•  ff  organizations  have  staff  who  have 
not  been  trained,  but  who  are  capable  of 
being  trained  in  child  passenger  safety 
issues,  a  description  of  their  plans  for 
training  the  staff  and  an  indication  that 
the  training  will  be  completed  within 
120  days  of  receipt  of  the  funds; 

•  ff  organizations  plan  to  work 
collaboratively,  letters  of  commitment 
frtim  all  collaborators  and  a  statement 
that  provides  that  the  organizations 
have  reached  agreement  regarding  the 
manner  in  which  funds  that  may  be 
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used  for  admimstrative  expenses  will  be 
allocated  among  the  organizations  (the 
actual  agreement  need  not  be  provided); 

•  A  mission  statement  of  the 
organization; 

•  The  method  to  be  used  to  identify 
underserved  low  income  or  special 
needs  Eamilies; 

•  A  list  of  the  geographic  locations 
that  would  be  targeted  for  receipt  of  the 
seats; 

•  The  maximum  number  of  seats  the 
organization  is  capable  of  distributing  to 
lo^  agencies  (their  affiliates)  within 
120  days  of  its  receipt  of  the  funds;  the 
amount  of  funding  the  organization  is 
requesting  from  GM  to  purchase  and 
distribute  this  number  of  seats;  the 
proposed  mix  and  types  of  seats  needed 
to  serve  the  age  and  needs  of  the 
populations  to  be  targeted  (i.e.,  25% 
booster  seats,  50%  toddler  seats,  20% 
infant  seats  and  5%  special  needs  seats); 
the  method  used  to  derive  the  mix;  and. 
if  applicable,  any  change  in  mix  if  the 
organization  receives  less  funding  than 
the  full  amount  requested; 

•  In  indication  of  whether  the 
organization  plans  to  operate  a  loaner  or 
a  give-away  program;  an  identification 
of  the  fees,  if  any,  they  intend  to  charge; 
and  a  statement  that  any  income  from 
these  fees  will  be  used  for  the  purchase 
and  distribution  of  additional  child 
safety  seats  imder  the  agreement;  and 

•  A  description  of  the  specific  means 
to  be  used  by  the  organization,  its 
affiliates  or  its  collaborators  to  educate 
families  about  the  proper  installation 
and  use  of  child  safety  seats. 

Organizations  must  submit  one 
original  and  two  copies  of  their 
certifications.  Certifications  shall  be 
subject  to  18  U.S.C.  §  1001,  which 
prohibits  the  making  of  false  statements. 
Organizations  are  requested  to  submit 
four  additional  copies  to  facilitate  the 
review  process,  but  there  is  no 
requirement  or  obligation  to  do  so. 

Organizations  that  would  like  to  be 
notified  upon  receipt  of  their 
certifications  should  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  their  certifications.  Upon 
receiving  the  certifications,  the  postcard 
will  be  returned  by  mail. 

Evaluation  Factors 

Certifications  will  be  reviewed  by  an 
evaluation  panel  of  experienced  agency 
personnel.  The  panel  will  determine 
whether  the  certifications  meet  each  of 
the  required  criteria  and  will  evaluate 
the  certifications  based  on  the  following 
facUm: 

1.  Understanding  of  the  requirements 
of  the  agreement  and  soimdness  of 
approach  as  shown  by  the  organization's 
plan  and  certification. 


2.  The  ability  to  purchase  and 
distribute  child  safety  seats  to  local 
agencies  (their  affiliates)  within  120 
days  of  their  receipt  of  the  funds  as 
shown  by  the  organization's  plan  and 
certification. 

3.  The  ability  to  identify  underserved 
low  income  and  special  needs  families. 

4.  The  ability  to  distribute  child  safety 
seats  to  these  target  populations  at  the 
community  level  throughout  the  United 
States. 

•  The  experience  of  the  organization, 
its  affiliates  or  its  collaborators,  in 
distributing  child  safety  seats 

•  The  breadth  and  diversity  of  the 
underserved  population  the 
organization,  its  affijiates  or  its 
collaborators  can  effectively  reach 

5.  The  ability  to  provide  education  to 
recipients. 

•  The  experience  of  the  organization, 
its  affiliates  or  its  collaborators,  in 
providing  education  on  the  use  of  child 
safety  seats 

•  The  level  of  training  of  the  staff  of 
the  organization,  its  affiliates  or  its 
collaborators 

6.  The  ability  to  conduct  a 
distribution  and  education  program  that 
either  creates  new  initiatives,  or 
complements  (rather  than  duplicates) 
existing  initiatives,  in  the  geographic 
areas  to  be  served. 

Issued  on:  March  6,  1997. 
Junes  Hedlund, 

Associate  Administrator  for  Traffic  Safety 

Proffams. 

[FR  Doc.  97-6137  Filed  3-11-97;  8:45  am) 

BIUJNQOOOE  4»10-6»-P 


Surface  Transportation  Board 
[STB  Finance  Docket  No.  33343] 

Coach  USA,  Inc.,  Control  Exemption, 
Progressive  Transportation  Services, 
Inc.;  Powder  River  Transportation 
Services,  Inc.;  Worthen  Van  Service, 
Inc.;  and  PCSTC,  Inc. 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  filing  of  petition  for 
exemption. 

SUMMARY:  Coach  USA.  Inc.  (Coach),  a 
noncarrier  that  controls  15  motor 
passenger  carriers,  seeks  to  be 
exempted,  under  49  U.S.C.  13541,  from 
the  prior  approval  requirements  of  49 
U.S.C.  14303(a)(5)  to  acquire  control  of 
four  additional  motor  passenger  carriers. 
DATES:  Comments  must  be  filed  by  April 
11, 1997.  Petitioner  may  file  a  reply  by 
April  21,  1997. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  STB 
Finance  Docket  No.  33343  to:  Office  of 


the  Secretary,  Case  Control  Unit. 
Surface  Transportation  Board,  1925  K 
Street,  N.W..  Washington,  D.C.  20423-   . 
0001.  Also,  send  one  copy  of  comments 
to  petitioner's  representatives:  Betty  Jo 
Christian  and  David  H.  Cobum,  Steptoe 
&  Johnson  LLP,  1330  Connecticut 
Avenue,  N.W.,  Washington  D.C.  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600  [TDD 
for  the  hearing  impaired:  (202)  565- 
1695). 

SUPPt-EMENTARY  INFORMATION:  Coach 
seeks  an  exemption  to  acquire  stock 
control  over  four  additional  motor 
carriers  of  passengers  that  operate  in 
interstate  and  intrastate  commerce: 
Progressive  Transportation  Services, 
Inc.  (PTS)  (MC-247074)  (primarily 
charter  operations  and  regular-route 
service  in  New  York  State);  Powder 
River  Transportation  Services,  Inc. 
(PRTS)  (MC-161531)  (primarily  charter 
operations  and  regular-route  service  in 
Wyoming,  Colorado,  Montana,  and 
South  Dakota);  Worthen  Van  Service, 
Inc.  (WVS)  (MC-142573)  (charter 
operations  in  Wyoming);  and  PCSTC, 
Inc.,  dA)/a  Pacific  Coast  Sightseeing/ 
Gray  Line  of  Anaheim-Los  Angeles 
(PCSTC)  (MC-184852)  (primarily 
charter  operations  and  regular-route 
service  in  California). '  According  to 
petitioner,  PRTS  and  WVS  largely  share 
common  stock  ownership,  as  each  is 
controlled  by  the  same  family.  Coach 
states  that  each  of  the  four  carriers 
accounts  for  a  relatively  small  market 
share  and  operates  regionally  in  diverse 
markets  across  the  United  States. 

Coach  indicates  that  it  currenUy 
controls  the  nation's  second  largest 
group  of  motor  passenger  carriers.  In 
May  1996,  Coach  acquired  control  of  the 
following  10  motor  passenger  carriers: 
Arrow  Stage  Lines,  Inc.  (MC-29592); 
Cape  Transit  Corp.  (MC-161678); 
Community  Coach,  Inc.  (MC-76022); 
Community  Transit  Lines,  Inc.  (MC— 
145548);  Grosvenor  Bus  Lines,  Inc. 
(MC-157317);  H.A.M.L.  Corp.  (MC- 
194792);  Leisure  Time  Tours  (MC- 
142011);  Suburban  Management  Corp. 
(MC-264527);  Suburban  Trails.  Inc. 
(MC-149081);  and  Suburban  Transit 
Corp.  (MC-115116).2  In  November  1996 
Coach  acquired  control  of  the  following 


I  PetiUoner  indicates  that  the  stock  of  PTS.  PRTS, 
WVS.  and  PCSTC  was  placed  in  separate, 
independent  voting  tnists  with  different  trustees, 
with  the  intent  of  avoiding  any  unlawful  control. 

'  See  Notre  Capital  Ventures  H.  LLC  and  Coach 
USA.  Inc. — Control  Exemption — Arrow  Stage  Lines, 
Inc.:  Cape  Transit  Corp.:  Community  Coach.  Inc.; 
Community  Transit  Lines.  Inc.:  Grosvenor  Bus 
Lines.  Inc.:  HA.M.L  Corp.:  Leisure  Time  Tours: 
Suburban  Management  Corp.;  Suburban  Trails. 
Inc..  and  Suburban  Transit  Corp..  STB  Finance 
Docket  No.  32876  (Sub-No.  1)  (StB  served  May  3, 
1996). 
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five  motor  passenger  carriers:  American 
Sightseeing  Tours,  Inc.  d/b/a  ASTI  (MC- 
252353);  California  Charters,  Inc.  (MC- 
241211);  Texas  Bus  Lines,  Inc.  (MC- 
37640);  Gulf  Coast  Transportation,  Inc. 
d/b/a  Gray  Line  Tours  of  Houston  (MC- 
201397);  and  K-T  Contract  Services,  Inc. 
(MC-218583).3  Petitioner  asserts  that 
there  is  littie  competition,  and  no 
significant  overlap  in  operations,  among 
the  15  carriers  it  now  controls  and  the 
four  it  seeks  to  control.  It  acknowledges 
that  there  is  some  overlap  in  service  but 
states  that  this  overlap  will  have  no 
meaningful  effect  on  the  continued 
availability  of  competitive 
transportation. 

Following  the  acquisition  of  control. 
Coach  indicates  that  each  of  the  four 
carriers  will  continue  to  operate  in  its 
respective  market,  under  its  own  name 
and  in  the  same  basic  manner  as  before. 
Coach  claims  that  improved  service  at 
lower  costs  will  result,  because  of  the 
coordination  of  fimctions,  centralized 
management,  financial  support, 
rationalization  of  resources,  and 
economies  of  scale  that  are  anticipated 
from  the  common  control.  Coach  also 
states  that  all  collective  bargaining 
agreements  will  be  honored,  that 
employee  benefits  will  improve,  and 
that  no  change  in  management 
personnel  is  planned.  Additional 
information  may  be  obtained  from 
petitioner's  representatives. 

A  copy  of  this  notice  will  be  served 
on  the  Etepartment  of  Justice,  Antitrust 
Division,  10th  Street  &  Pennsylvania 
Avenue,  N.W.,  Washington.  D.C.  20530. 

Decided:  February  26, 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
VemoB  A.  Williams, 
Secretary. 

(FR  Doc.  97-6200  Filed  3-11-97;  8:45  am) 
BUJJNQ  CODE  491S-00-f> 


[STB  Finance  Docket  No.  32977] 

Burlinglon  Northern  Railroad 
Company,  Operation  Exemption,  in 
Mills  and  Pottawattamie  Counties,  lA 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10502,  the 
Board  exempts  fit>m  the  prior  approval 
requirements  of  49  U.S.C.  10901 
Burlington  Northern  Railroad 


Company's  (BN) '  reinstitution  of 
operations  over  approximately  14.0 
miles  of  an  abandoned  line,  formerly 
owned  and  operated  by  BN,  between 
Pacific  Junction  (MP  475.01)  and 
Council  Bluffs,  L\  (MP  489.01). 
DATES:  This  exemption  is  effective  on 
April  11, 1997.  Petitions  to  reopen  must 
be  filed  by  April  1, 1997.  Petitions  to 
stay  must  be  filed  by  March  24, 1997. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32977  to:  (1)  Office 
of  the  Secretary,  Case  Control  Unit, 
Surface  Transportation  Board,  1925  K 
Sti«et,  N.W.,  Washington,  DC  20423- 
0001;  and  (2)  petitioner's  representative: 
Sarah  J.  Whitley.  777  Main  Street,  Suite 
3800.  Fort  Worth,  TX  76102-5384. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
[TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  obtain  a  copy 
of  the  full  decision,  write  to,  call,  or 
pick  up  in  person  fitim:  DC  News  & 
Data,  INC.,  1925  K  Street,  N.W.,  Suite 
210,  Washington,  DC  20006.  Telephone: 
(202)  289-4357.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  565-1695.) 

Decided:  February  25, 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  97-6199  Filed  3-11-97;  8:45  am) 
BIUJNG  CODE  4B15-00-r 

[STB  Finance  Docket  No.  33315]  ^ 

Minnesota  Northern  Railroad,  inc. — 
Acquisition  and  Operation 
Exemption — Burlington  Northern 
Railroad  Company 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 


'  See  Coach  USA.  Inc.— Control  Exemptiort— 
American  Sightseeing  Tours.  Inc.:  California 
Charters,  Inc.:  Texas  Bus  Lines.  Inc.:  Gulf  Coast 
Transportation,  Inc.:  and  K-T  Contract  Services, 
Inc..  STB  Finance  Docket  No.  33073  (STB  served 
Nov.  8.  1996). 


I  On  Decemt)er  31 ,  1996.  The  Alchison,  Topeka 
and  Sania  Fe  Railway  Company  merged  with  and 
into  Burlington  Northern  Railroad  Company.  The 
name  of  the  surviving  corporation  is  The  Burlington 
Northern  and  Santa  Fe  Railway  Company.  In  this 
notice,  we  will  continue  to  refer  to  this  entity  as 
BN. 

>  Minnesota  Northern  Railroad.  Inc.  (MNR) 
originally  filed  the  notice  of  exemption  on 
December  11.  1996.  On  December  16. 1996.  the 
United  Transportation  Dnion  (UTU)  filed  a  petition 
to  revoke  the  exemption,  reject  the  notice,  and/or 
stay  the  effectiveness  of  the  notice.  On  December 
18, 1996.  MNR  filed  a  notice  of  withdrawal.  On 
December  20,  1996.  MNR  filed  an  amended  notice 
of  exemption.  On  December  24. 1996,  UTU  filed  a 
supplemental  petition  to  revoke,  reject,  and/or  stay. 
The  stay  request  was  not  acted  upon  prior  to  the 
December  27,  1996  scheduled  effective  date  of  the 
exemption.  The  petition  to  reject  or  revoke  will  be 
handled  in  a  sulwequent  decision. 


SUMMARY:  Minnesota  Northern  Railroad, 
Inc.  (MNR),  a  noncarrier,  has  filed  a 
notice  of  exemption  under  49  CFR 
1150.31-34  to  acquire  from  Burlington 
Northern  Railroad  Company  (BN)  ^  and 
operate  approximately  204.10  miles  of 
rail  line  as  follows:  (1)  33.25  miles  of  . 
rail  line  on  the  MN  Jimction  at  Ada, 
MN,  between  Ada  Subdivision 
mileposts  80.25  and  47.0;  (2)  20.6  miles 
of  rail  line  on  the  Redland  Junction  at 
Fertile.  MN,  between  Fertile 
Subdivision  mileposts  65.7  and  45.1;  (3) 
13.0  miles  of  rail  line  on  the  Tilden 
Junction  at  Red  Lake  Falls,  MN,  between 
Grand  Forks  Subdivision  mileposts 
56.84  and  13.0  miles  east;  (4)  44.25 
miles  of  rail  line  on  the  MN  Junction  at 
Perley,  MN,  between  P  Line  Subdivision 
mileposts  65.25  and  21.0;  and  (5)  93 
miles  of  rail  line  on  the  St  Hilaire  line 
at  Warroad.  MN,  between  Warroad 
Subdivision  mileposts  11.0  and  104.0. 

Concurrent  with  the  above 
transaction,  MNR  will  acquire 
incidental  overhead  trackage  rights  for 
the  sole  purposes  of:  (1)  Interchanging 
rail  freight  cars  and  equipment  between 
MNR  and  BN  at  BN's  Crookston.  MN, 
rail  yard  only;  and  (2)  moving 
locomotives,  cars  and  equipment 
between  the  rail  lines  over  BN's  Grand 
Forks  Subdivision  rail  line  between    ' 
milepost  81.5  west  of  Crookston,  and 
milepost  31.0  at  Erskine,  MN,  and  also 
over  all  yard  tracks  in  BN's  Crookston 
rail  yard.  In  addition,  MNR  will  acquire 
BN's  trackage  rights  to  operate  over  the 
Soo  Line  Railroad  Company  between 
milepost  273.0  at  or  near  Erskine  and 
milepost  309.5  at  or  near  Thief  River 
Falls,  MN.  BN  will  retain  overhead 
trackage  rights  only,  without  serving 
any  industries  on  the  line,  to  provide 
rail  freight  service  over  the  Perley  line, 
between  P  Line  Subdivision  milepost 
65.25  and  mile{}ost  21.0. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  December  27. 
1996. 

ConcurrenUy,  RailAmerica,  Inc. 
(RailAmerica),  which  controls  MNR.  has 
filed  a  notice  of  exemption  in 
RailAmerica,  Inc. — Continuance  in 
Control  Exemption — Minnesota 
Northern  Railroad.  Inc.,  STB  Finance 
Docket  No.  33316,  to  exempt  under  49 
CFR  1180.2(d)  and  1180.4(g)  from  the 
prior  approval  requirements  of  49  U.S.C 
11323  RailAmerica's  continuance  in 
control  of  MNR  when  the  latter  becomes 
a  Class  in  rail  carrier.  This  transaction 


2  On  December  31 .  1996;  The  Atchison.  Topeka 
and  Santa  Fe  Railway  Company  merged  «rith  and 
into  the  Burlington  Northern  Railroad  Company. 
The  name  of  the  surviving  corporation  is  The 
Burlington  Northern  and  Santa  Fe  Railway 
Company.  In  this  notice  we  will  continue  to  refer 
to  this  entity  as  BN. 
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was  also  scheduled  to  be  consummated 
on  or  after  December  27.  1996.  MNR  has 
also  filed  a  related  notice  of  exemption 
for  2  miles  of  trackage  rights  from  BN 
in  Erskine,  MN,  in  Minnesota  Northern 
Railroad.  Inc. — Trackage  Rights 
Exemption —  The  Burlington  Northern 
and  Santa  Fe  Railway  Company,  STB 
Finance  Docket  No.  33337. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings  must  be  filed  with  the  Surface 
Transportation  Board,  Office  of  the 
Secretary.  Case  Control  Branch.  1925  K 
Street,  N.W.,  Washington,  DC  20423.3  a 
copy  of  all  pleadings  must  be  served  on 
petitioner's  representative:  Edward  D. 
Greenberg,  Esq.,  Galland,  Kharasch,  & 
Garfinkle.  P.C.  Canal  Square,  1054 
Thirty-First  St.,  N.W.,  Washington,  DC 
20007. 

Decided:  February  28.  1997. 

By  the  Board,  David  M.  Kooschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Willi* mm 
Secretary. 

|FR  Doc.  97-6032  Filed  3-11-97;  8:45  ami 
BNXMQ  COOC  4t1S-00-P 


[STB  Finance  Docket  No.  33337]  < 

Minnesota  Northern  Railroad,  Inc. — 
Trackage  Rights  Exemption — The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  The  Burlington  Northern  and 
Santa  Fe  Railway  Company  (BNSF)  has 
agreed  to  grant  overhead  trackage  rights 
to  Minnesota  Northern  Railroad,  Inc. 
(MNR)  over  a  line  of  railroad  between 
mileposts  31.0  and  33.0  near  Erskine, 
MN.  The  transaction  was  expected  to  be 
consummated  on  January  15,  1997. 
This  transaction  arises  out  of  an 
agreement  between  BNSF  and  MNR 


>  The  Board  is  relocating  oo  March  16.  1997.  See 
Surface  Transportation  Board — 1997  Office 
Relocation  Business  Plan.  STB  Ex  Parte  No.  546 
(STB  servad  Feb.  21.  1997) 

■  MianeMiU  Northern  Railroad.  Inc.  (MNR)  5led 
the  notice  of  exemption  on  January  8,  1997.  MNR 
also  filed  a  motion  for  a  protective  order  on  January 
9. 1997  On  January  13.  1997,  the  Doited 
Transportation  Union  (UTU)  filed  a  petition  to 
revoke  the  exemption,  reiect  the  notice,  and/or  stay 
the  effectiveness  of  the  notice.  On  January  14,  1997, 
a  decision  was  served  denying  UTU's  stay  petition. 
The  petition  to  rsiact  or  revoke  and  the  motion  for 
a  protective  order  will  be  handled  in  separate 
dacisioas. 


whereby  MNR  has  acquired  204.1  miles 
of  track,  as  well  as  certain  incidental 
trackage  rights.  See  the  notice  of 
exemption  filed  in  Minnesota  Northern 
Railroad,  Inc. — Acquisition  and 
Operation  Exemption — Burlington 
Northern  Railroad  Company,  STB 
Finance  Docket  No.  33315,  and  a  related 
notice  of  exemption  filed  in 
RailAmerica,  Inc. — Continuance  in 
Control  Exemption — Miimesota 
Northern  Railroad,  Inc.,  STB  Finemce 
Docket  No.  33316.  These  transactions 
were  scheduled  to  be  consummated  on 
or  after  December  27,  1996. 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d]  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings  must  be  filed  with  the  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Branch,  1925  K 
Street,  N.W..  Washington,  DC  20423.  ^  A 
copy  of  all  pleadings  must  be  served  on 
petitioner's  representative:  Edward  D. 
Creenberg,  Esq.,  Calland,  Kharasch,  & 
Garfinkle,  P.C,  Canal  Square,  1054 
Thirty-First  St..  N.W.,  Washington,  DC 
20007. 

As  a  condition  to  this  exemption,  any 
employees  aH^ected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  February  28.  1997. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  97-6033  Filed  3-11-97:  8:45  am] 

BKUNQ  COOE  4*1S-0IM> 


[Rnance  Docket  No.  32173  et  a!.'] 

Orange  County  Transportation 
Authority/  Riverside  County 
Transportation  Commission/  San 
Bernardino  Associated  Govemnients/ 
San  Diego  Metropolitan  Transit 
Development  Board/  North  San  Diego 
County  Transit  Development  Board — 
Acquisition  Exemption — ^The  Atchison, 
Topeka  And  Santa  Fe  Railway 
Company 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  ICC  Termination  Act  of 

1995,  Pub.  L.  No.  104-88,  109  Stat.  803 
(the  ICCTA),  which  was  enacted  on 
December  29,  1995,  and  took  effect  on 
January  1, 1996,  abolished  the  Interstate 

'  Commerce  Commission  (ICC)  and 
transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board). 
Section  204(b)(1)  of  the  ICCTA  provides, 
in  general,  that  prtx;eedings  pending 
before  the  1(X  on  the  effective  date  of 
that  legislation  shall  be  decided  under 
the  law  in  effect  prior  to  January  1 , 

1996.  insofar  as  they  involve  functions 
retained  by  the  ICCTA.  This  decision 
relates  to  a  proceeding  that  was  pending 
with  the  ICC  prior  to  January  1, 1996, 
and  to  fimctions  that  are  subject  to 
Board  jurisdiction  pursuant  to  49  U.S.C. 
10502  and  other  remaining  regulatory 
provisions  of  49  U.S.C.  Subtitle  IV.  The 
Board  grants  the  petition  of  southern 
California  transit  agencies  for:  (1)  a 
blanket  exemption  from  49  U.S.C. 
SubtiUe  rV  to  operate  9  rail  lines 
acquired  from  The  Atchison,  Topeka 
and  Santa  Fe  Railway  Company  subject 
to  future  compliance  with  requirements 
for  the  protection  of  employees  and  the 
environment;  (2)  clarification  of  the 
ICC's  decision  in  Orange  County 
Transp. — Exempt. — Atchison,  T.  &■  S.F. 
Ry.  Co..  10  I.C.C.2d  78  (1994);  and  (3) 
establishment  of  procedures  to 
implement  actions  taken  imder  blanket 
exemptions  from  49  U.S.C.  SubtiUe  IV. 

DATES:  The  Board's  decision  will  be 
effective  on  April  11. 1997.  Petitions  to 
stay  must  be  filed  by  March  24, 1997. 
Petitions  to  reopen  must  be  filed  by 
April  1,  1997. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32173  et  al.  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Unit.  Surface  Transportation  Board. 
1925  K  Street.  N.W..  Washington,  IX 
20423-0001;  and  (2)  petitioners' 
representative:  Charles  A.  Spitulnik. 


'The  Board  is  relocating  on  March  16.  1997.  See 
Surface  Transportation  Board — 1997  Office 
Relocation  Business  Plan.  STB  Ex  Parte  No.  546 
(STB  served  Feb.  21. 1997). 


■  This  proceeding  includes  Finance  Docket  No. 
32172.  Los  Angeles  County  Traruportation 
Commission — Acquisition  Exemption — The 
Atchison,  Topeka  and  Santa  Fe  Railway  Company. 
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Hopkins  &  Sutter,  888  16th  Sti^et,  N.W., 
Washington,  D.C.  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Dettmar,  (202)  565-1600.  (TDD 
for  the  hearing  impaired:  (202)  565- 
1695.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  full  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  DC  News  & 
Data,  Inc.,  Suite  210, 1925  K  Street. 
N.W..  Washington,  DC  20006. 
Telephone:  (202)  289-4357.  (Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  at  (202)  565- 
1695.) 

Decided:  February  28. 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams. 
Secretary. 

(FR  Doc.  97-6201  Filed  3-11-97;  8:45  am) 
BILUNGCOOE  4»1S-0e-P 

[STB  Rnance  Docket  No.  33316]  ■ 

RailAmerica,  Inc.;  Continuance  in 
Control  Exemption;  Minnesota 
Northern  Railroad,  Inc. 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  RailAmerica.  Inc. 
(RailAmerica)  has  filed  a  notice  of 
exemption  under  49  CFR  1180.2(d)  and 
1180.4(g)  from  the  prior  approval 
requirements  of  49  U.S.C.  11323  to 
continue  in  control  of  Minnesota 
Northern  Railroad,  Inc.  (MNR)  upon 
MNR's  becoming  a  Class  m  rail  carrier. 
The  transaction  was  scheduled  to  be 
consummated  on  or  about  December  27, 
1996. 

MNR  is  a  corporation  newly  formed 
for  the  purpose  of  acquiring  and 
operating  204.10  miles  of  rail  line  from 
Burlington  Northern  Railroad  Company 
(BN)  2  in  Minnesota.  MNR  has 


■  RailAmerica,  Inc.  (RailAmerica)  originally  filed 
the  notice  of  exemption  on  December  11, 1996.  On 
December  16, 1996,  the  United  Transportation 
Union  (UTU)  filed  a  petition  to  revoke  the 
exemption,  reject,  and/or  stay  the  effectiveness  of 
the  notice.  On  December  18,  1996,  RailAmerica 
filed  a  notice  of  withdrawal.  On  December  20,  1996. 
RailAmerica  filed  an  amended  notice  of  exemption. 
On  December  24. 1996,  UTU  filed  a  supplemental 
petition  to  revoke,  reject,  and/or  stay.  The  stay  was 
filed  too  close  to  the  consummation  date  for  it  to 
be  acted  on.  The  petition  to  reject  or  revoke  will  be 
handled  in  a  subsequent  decision. 

3  On  December  31, 1996.  The  Atchison.  Topeka 
and  Santa  Fe  Railway  Company  merged  with  and 
into  the  Burlington  Northern  Railroad  Company. 
The  name  of  the  surviving  corporation  is  The 
Burlington  Northern  and  Santa  Fe  Railway 
Company.  In  this  notice  we  will  continue  to  refer 
to  this  entity  as  BN. 


concurrently  filed  a  notice  of  exemption 
in  Minnesota  Northern  Railroad,  Inc. — 
Exemption — Acquisition ,  Operation, 
and  Incidental  Trackage  Ri^ts 
Exemption,  Burlington  Northern 
Railroad  Company,  STB  Finance  Docket 
No.  33315,  to  acquire  and  operate  the 
rail  lines  together  with  incidental 
overhead  trackage  rights.  MNR  has  also 
filed  a  notice  of  exemption  for  2  miles 
of  trackage  rights  from  BN  in  Erskine, 
MN,  in  Minnesota  Northern  Railroad. 
Inc. — Trackage  Rights  Exemption — The 
Burlington  Northern  and  Santa  Fe 
Railway  Company.  STB  Finance  Docket 
No.  33337. 

RailAmerica  controls  10  Class  III 
railroads  in  addition  to  MNR.  These 
other  carriers  are:  Evansville  Terminal 
Company,  Inc.;  Huron  &  Eastern 
Railway  Company,  Inc.;  Saginaw  Valley 
Railway  Company,  Inc.;  West  Texas  & 
Lubbock  Raih-oad  Company.  Inc.; 
Plainview  Terminal  Company;  Dakota 
Rail,  Inc.;  South  Central  Tennessee 
Raifroad  Company;  Cascade  and 
Columbia  River  Railroad  Company; 
Gettysburg  Railway  Company;  and  Otter 
Tail  Valley  Railroad. 

RailAmerica  states  that:  (1)  MNR  does 
not  connect  with  any  other  railroads  in 
its  corporate  family;  (2)  the  continuance 
in  control  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  MNR  with  any  other  railroad  in 
its  corporate  family;  and  (3)  the 
transaction  does  not  involve  a  Class  I 
carrier.  The  transaction  is  thus  exempt 
from  the  prior  approval  requirements  of 
49  U.S.C.  11323.  See  49  CFR 
1180.2(d)(2). 

Under  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c).  however, 
does  not  provide  for  labor  protection  for 
transactions  under  section  11324  and 
11325  that  involve  only  Class  III 
railroad  carriers.  Because  this 
transaction  involves  Class  III  railroad 
carriers  only,  the  Board,  under  statute, 
may  not  impose  labor  protective 
conditions  for  this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings  that  are  filed  up  to  and 
including  March  12, 1997  referring  to 
STB  Finance  Docket  No.  33316,  must  be 
filed  with  the  Surface  Transportation 
Board,  Office  of  the  Secretary.  Case 
Control  Branch,  1201  Constitution 
Avenue,  NW,  Washington,  DC  20423. 


Pleadings  filed  after  March  18. 1997. 
must  be  filed  with  the  Surface 
Transportation  Board.  Office  of  the 
Secretary.  Case  Control  Branch.  1925  K 
Street.  N.W..  Washington,  DC  20006.'  A 
copy  of  all  pleadings  must  be  served  on 
petitioner's  representative:  Edward  D. 
Greenberg,  Esq.,  Galland,  Kharasch.  k 
Garfinkle.  P.C.  Canal  Square.  1054 
Thirty-First  St.,  N.W..  Washington.  DC 
20007. 

Decided:  February  28, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  OfRce  of  Proceedings. 
Vemim  A.  Williams, 
Secretary. 
[FR  Doc.  97-6198  Filed  3-11-97;  8:45  am] 

BILUNG  COOE  4aiS-00-P 

[STB  Finance  Docket  No.  33330]  ■ 

Union  County  Industrial  Railroad 
Company — Corporate  Family 
Transaction  Exemption — West  Shore 
Railway  Services,  Inc. 

Union  County  Industrial  Railroad 
Company  (UCIR)  and  West  Shore 
Railway  Services,  Inc.  (West  Shore).^ 
Class  in  railroads,  have  jointly  filed  a 
verified  notice  of  exemption.  The 
exempt  transaction  is  a  merger  of  West 
Shore  into  UOR. 

The  earliest  the  transaction  could  be 
consummated  was  December  30, 1996. 
the  effective  date  of  the  exemption  (7 
days  after  the  exemption  was  filed). 

UCIR  will  provide  continuing  rail 
common  carrier  service  on  the  lines  to 
be  acquired  by  West  Shore  Railroad 
Corporation  (WSRC)  in  STB  Finance 
Docket  No.  33329 '  and  approximately 
8.965  miles  previously  operated  by  West 
Shore  in  the  Commonwealth  of 
Pennsylania.  The  merger  will  improve 
the  overall  efficiency  of  rail  operations 
and  reduce  costs  associated  with  two 
corporate  entities. 

litis  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  fit>m  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  parties  state  that  the  transaction 


'  Because  the  Board  is  relocating  between  Marx± 
13  and  March  18. 1997,  mail  will  not  be  received 
until  March  19,  1997.  See  Surface  Transportation 
Board— 1997  Office  Relocation  Business  Plan.  STB 
Ex  Parte  No.  546  (served  February  21, 1997). 

'  This  notice  corrects  and  supersedes  the  notice 
in  this  proceeding  that  was  served  on  January  IS, 
1997.  and  published  the  same  date  at  62  FR  2215: 

}  UOR  and  West  Shore  are  owned  and  controlled 
by  Richard  D.  Robey. 

'  UCIR  owns  and  operates  approximately  3.9 
miles  of  rail  line  in  the  Conunonwealth  of 
Pennsylvania,  which  will  be  acquired  by  WSRC  in 
West  Shore  Railroad  Corporation — Acquisition 
Exemption — Union  County  Industrial  Railroad 
Company.  STB  Finance  Docket  No.  33329  (STB 
served  Jan.  15.  1997). 
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will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33330,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1925  K  Street,  N.W.,  Washington,  DC 
20423-0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Richard  R. 
Wilson,  Esq.,  Vuono  &  Gray.  2310  Grant 
Building.  Pittsburgh.  PA  15219. 

Decided:  March  4. 1997. 

By  the  Board,  Etavid  M.  Konschnik, 
Director,  Office  of  Proceedings, 
Vsmon  A.  Wiiliams, 
Secretary. 
(FR  Doc.  97-6034  Filed  3-11-7;  8:45  am] 

BMJJNQ  COOE  4S1S-00-P 


DEPARTMEFfT  OF  THE  TREASURY 

Fiscal  Service 

Rnancial  Management  Service;  Surety 
Companies  Acceptable  on  Federal 
Bonds,  Lit>erty  Mutual  Fire  Insurance 
Company 

SUMMARY:  (Dept.  Circ.  570, 1996  Rev.. 
Supp.  No.  10.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch,  (202)  874-7102. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 
Sections  9304  to  9308.  Title  31.  of  the 
United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570. 1996  Revision,  on  page  34297,  to 
reflect  this  addition: 


Liberty  S4utual  Fire  Insurance  Company. 
Business  address:  175  Berkeley  Street. 
Boston.  MA  02117.  Phone:  (617)  357-9500. 
Underwriting  limitation  bJ:  $51,386,000. 
Surety  licenses  d:  AL,  AK.  AZ.  AR,  CA,  CO, 
CT,  DE,  DC.  FL.  GA,  HI.  ID,  IL,  IN,  lA.  KS. 
KY.  LA.  ME.  MD.  MA,  MI.  MN,  MS.  MO,  MT, 
NE,  NV.  NH,  NJ.  NM,  NY,  NC,  ND.  OH,  OK. 
OR.  PA.  PR,  RI,  SC.  SD.  TN.  TX.  UT,  VT.  VA. 
WA.  WV.  WI.  WY.  Incorporated  in: 
Massachusetts. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31 
CFR.  Part  223).  A  list  of  qualified 
compianies  is  published  annually  as  of 
July  1  in  Treasury  Department  Circular 
570,  with  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  (http:/ 
/www. fms.treas.gov/c570.html)  or 
through  our  computerized  public 
bulletin  board  system  (FMS  Inside  Line) 
at  (202)  874-6887.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Washington.  DC. 
telephone  (202)  512-1800.  When 
ordering  the  Circular  from  GPO.  use  the 
following  stock  number:  048-000- 
00499-7. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  3700  East-West 
Highway.  Room  6F04.  Hyattsville,  MD 
20782.  telephone  (202)  874-7102. 

Dated:  March  3,  1997. 
Charies  F.  Schwan  ID. 

Director,  Funds  Management  Division. 
Financial  Management  Service. 
[FR  Doc.  97-6205  Filed  3-11-97;  8:45  ami 
BRJJNQ  COW  MIO^JB-M 


Northland  Insurance  Company.  Business 
Address:  P.O.  Box  64816,  St.  Paul.  MN 
55164-0816.  Phone:  (612)  688-4100. 
Underwriting  limitation  b/:  $17,465,000. 
Surety  licenses  d:  AL,  AZ.  AR.  CA,  CO.  CT, 
DE.  DC.  FL,  GA,  HI,  ID.  IL,  IN.  L\.  KS,  KY, 
LA.  ME,  MD,  m,  MN.  MS.  MO,  MT,  NE.  NV. 
NH.  NM.  NY,  NC,  ND.  OH,  OK.  OR,  PA.  RI. 
SD,  TN,  TX.  UT,  VT,  WA.  WV,  WY. 
Incorporated  in:  Minnesota. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31 
CFR,  Part  223).  A  list  of  qualified 
companies  is  published  annually  as  of 
July  1,  in  Treasury  Department  Circular 
570,  with  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  (http:/ 
/www.&ns.trea5.gov/c570.html)  or 
through  our  computerized  public 
bulletin  board  system  (FMS  Inside  Line) 
at  (202)  874-6887.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO).  Subscription 
Service.  Washington,  EXH,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-000-00499-7. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  3700  East-West 
Highway,  Room  6F04.  Hyattsville,  MD 
20782. 

Dated:  March  3, 1997. 
Charles  F.  Schwan  m. 
Director,  Funds  Management  Division, 
Financial  Management  Service. 
(FR  Doc.  97-6204  Filed  3-11-97;  8:45  am] 
BIUJNQCOOE  4S10-2S-4I 


Financial  Management  Service;  Surety 
Companies  Acceptable  on  Federal 
Bonds,  Northland  Insurance  Company 

summary:  (Dept.  Circ.  570,  1996  Rev., 
Supp.  No.  11). 

FOR  FURTHER  INFORMATKM  CONTACT: 
Surety  Bond  Branch,  (202)  874-6905. 

SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  Bonds  is  hereby 
issued  to  the  following  company  uinler 
Sections  9304  to  9308,  title  31.  of  the 
United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570, 1996  Revision,  on  page  34301  to 
reflect  this  addition: 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Act  (Meeting 

AGENCY:  United  States  Institute  of  Peace. 

Date/Time:  Thursday,  March  20. 1997.  9:00 
a.m.-5:30  p.m. 

LocaUon:  1550  M  Street,  NW.  M 
Street  Lobby  Conference  Room. 
Washington,  DC  20005. 

Status:  Open  Session-Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  TiUe  5.  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act.  Public  Law  98-525. 

Agenda:  March  Board  Meeting; 
Approval  of  Minutes  of  the  Seventy- 
ninth  Meeting  of  the  Board  of  Directors: 
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Chairman's  Report;  President's  Report; 
CoDunittee  Reports;  Selection  of  1997- 
1988  Jennings  Randolph  Fellows; 
Selection  of  Solicited  Grants;  Building 
and  Space  Plans;  Other  General  Issues. 
Contact:  Dr.  Sheryl  Brown,  Director, 
Office  of  Communications,  Telephone: 
(202)  457-1700. 

Dated:  March  10, 1997. 
OarlM  E.  Neboo. 

Vice  President  for  Management  and  Finance, 
United  States  Institute  of  Peace. 
IFR  Doc.  97-6330  Filed  3-10-97;  10:45  ami 
nujNOCOOE  ewo  »h  m 


Wednesday 
^  March  12,  1997 
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Part  II 

Department  of 
Housing  and  Urban 
Development 

Annual  Factors  for  Determining  Public 
Housing  Agency  Administrative  Fees  for 
ttie  Section  8  Rental  Voucher,  Rental 
Certificate,  and  Moderate  Rehabilitation 
Programs;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4156-N-0S] 

Notice  of  Annual  Factors  for 
Determining  Public  Housing  Agency 
Administrative  Fees  for  the  Section  8 
Rental  Voucher,  Rental  Certificate  and 
Moderate  Rehabilitation  Programs 

Note:  This  Notice  is  being  republished  to 
correct  an  error  in  the  formatting  of  the 
attached  administrative  fees  published  on 
March  3, 1997.  AT  62  FR  9488. 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Notice. 

summary:  This  Notice  announces  the 
monthly  per  unit  fee  amounts  for  use  in 
determining  the  on-going  administrative 
fee  for  public  housing  agencies  and 
bidian  housing  authorities  (HAs) 
administering  the  rental  voucher,  rental 
certificate,  and  moderate  rehabilitation 
programs  (including  Single  Room 
Occupancy  and  Shelter  Plus  Care) 
during  Federal  Fiscal  Year  1997. 
EFFECTIVE  DATE:  HUD  will  use  the 
procedures  in  this  Notice  to  approve 
year-end  financial  statements  for  HA 
fiscal  years  ending  on  December  31, 
1996:  March  31, 1997;  June  30.  1997; 
and  September  30,  1997.  HAs  also  may 
use  these  pnxedtires  to  project  earned 
administrative  fees  in  the  annual  HA 
budget.  The  procedures  in  this  Notice 
apply  to  that  portion  of  the  HA  fiscal 
year  that  coincides  with  the  Federal 
Fiscal  Year  (FY)  1997  (i.e.,  from  October 
1, 1996.  to  September  30, 1997). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director,  Operations 
Division,  Office  of  Rental  Assistance, 
Office  of  PubUc  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development.  Room  4220.  451  Seventh 
Street.  SW,  Washington,  DC  20410- 
8000.  telephone  number  (202)  708- 
0477.  Hearing  or  speech  impaired 
individuals  may  call  TTY  number  (202) 
708—4594.  (These  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  and  have  been  assigned  OMB 
control  number  2502-0348.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 


collection  displays  a  vahd  control 
number. 

I.  Purpose  and  Substantive  Description 

(a)  hi  FY  95  HUD  changed  the  way 
that  HA  administrative  fees  were 
calculated.  These  new  procedures  were 
pubUshed  in  the  Federal  Register  on 
January  24. 1995  (60  FR  4764).  HUD 
also  issued  an  administrative  Notice  PIH 
96-22,  dated  April  19,  1996.  providing 
more  detailed  processing  instructions. 
The  system  that  HUD  used  to  determine 
administrative  fees  before  FY  95  had 
three  different  rates  that  were  appUed  to 
the  Section  8  existing  housing  fair 
market  rents.  Under  the  new  system 
implemented  in  FY  95.  HAs  were 
fimded  for  pre-FY  89  funding 
increments  at  a  rate  of  8.2  percent  of  a 
"base  amount"  for  the  initial  600  rental 
vouchers  and  rental  certificates  and  7.79 
percent  of  a  "base  amount"  for  all  rental 
vouchers  and  rental  certificates  above 
600.  This  same  system  using  a  "base 
amount"  was  continued  in  FT  96. 

(b)  The  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1997 
(Pub.  L.  104-204,  110  Stat.  2874) 
changed  the  method  to  be  used  in 
calculating  HA  administrative  fees.  The 
law  establishes  a  method  for  calculating 
HA  fees  for  the  rental  voucher, 
certificate,  and  moderate  rehabilitation 
(including  Single  Room  Occupancy  and 
Shelter  Plus  Care)  programs  in  FY  97. 
The  law,  however,  reduced  the 
percentages  for  FY  97  effective  for  the 
period  from  October  1, 1996  through 
September  30,  1997  to  7.5  percent  of  the 
HUD-determined  "base  amount"  for  the 
first  600  units  in  an  HA's  rental  voucher 
and  rental  certificate  programs 
combined,  and  for  the  first  600  units  in 
an  HA's  moderate  rehabihtation 
program,  and  to  7  percent  of  the  HUD- 
determined  "base  amount"  for  each 
additional  unit  in  these  programs  over 
600.  Fiuthermore,  the  law  provides 
HUD  may  provide  a  decreased  fee  for 
HA-owned  units.  For  FY  97,  HUD  has 
determined  that  HAs  will  earn  an 
administrative  fee  for  HA-owned  rental 
voucher,  rental  certificate  and  moderate 
rehabilitation  units  based  on  3  percent 
of  the  "base  amount." 

The  law  also  made  changes  with 
respect  to  preliminary  fees  and 
administrative  fees.  Under  the  new  law 
HUD  may  approve  preliminary  fees  of 
$500  per  unit  for  the  initial  funding 
increment  for  the  HA,  but  only  in  the 
first  year  an  HA  administers  a  tenant- 
based  rental  voucher  or  rental  certificate 
program  and  only  for  an  HA  that  did  not 
administer  a  tenant-based  rental 
voucher  or  certificate  program  before 


September  26, 1996.  For  example,  if  an 
HA  is  currently  administering  a  rental 
certificate  program  and  it  receives  its 
first  funding  increment  under  the  rental 
voucher  program,  the  HA  is  not  eligible 
to  receive  a  preUminary  fee.  The  law 
does  not  provide  for  preliminary  fees  for 
the  regular  moderate  rehabilitation 
program  or  the  moderate  rehabihtation 
single  room  occupancy  program  or  the 
moderate  rehabiUtation  shelter  plus  care 
program.  HUD  may  also  approve 
additional  administrative  fees  for  costs 
incurred  in  assisting  families  who 
experience  difficulty  in  obtaining 
appropriate  housing  and  for 
extraordinary  costs. 

n.  Applicability  of  HUD  Notice  PIH  96- 
22 

On  April  19, 1996,  HUD  issued  a 
Notice  (PIH  96-22)  establishing  the 
procedures  for  the  calculation  of  on- 
going administrative  fees  for  the  rental 
voucher  and  rental  certificate  programs. 
The  provisions  of  the  HUD  Notice  PIH 
96-22  do  not  apply  for  unit  months 
commencing  October  1,  1996.  Instead,  a 
revised  administrative  fee  HUD  Notice 
will  be  issued.     ^ 

m.  Method  to  Determine  Per  Unit  On- 
Going  Administrative  Fee 

(a)  Method.  A  housing  agency  is  paid 
an  on-going  administrative  fee  for  each 
unit  month  for  which  a  dwelling  unit  is 
covered  by  a  housing  assistance 
payments  contract.  Under  the  system  for 
FY  97,  the  on-going  administrative  fee 
is: 

•  7.5  percent  of  a  "base  amoimt"  for 
the  first  600  units  in  an  HA's  rental 
voucher  and  rental  certificate  programs 
combined,  and  for  the  first  600  units  in 
an  HA's  moderate  rehabilitation 
program. 

•  7  percent  of  the  "base  amount"  for 
each  additional  rental  voucher,  rental 
certificate,  or  moderate  rehabiUtation 
unit  above  the  600-unit  threshold. 

In  FY  95  and  FY  96,  the  "base 
amount"  used  by  HUD  was  the  higher 
of  (a)  the  FY  1993  fair  market  rent  for 
a  two-bedroom  unit  in  the  HA's  market 
area,  or  (b)  the  FY  94  fair  market  rent 
for  a  two-bedroom  unit,  but  not  more 
than  103.5  percent  of  the  FY  93  fair 
market  rent.  The  new  law  provides  that 
this  base  amount  may  be  adjusted  in  FY 
97  to  refiect  changes  in  wage  data  or 
other  objectively  measurable  data  that 
reflect  the  cost  of  administering  the 
program  in  FY  96.  Accordingly,  the 
monthly  FY  97  per  unit  fee  amounts 
pubhshed  in  this  notice  were  derived 
from  the  new  base  amounts  that  have 
been  adjusted  to  reflect  average  local 
government  wages  as  measured  by  the 
most  recent  two  years  of  Bureau  of 
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Labor  Statistics  data  from  the  ES-202 
series. 

(b)  Published  Fee  Amounts.  HUD  has 
attached  a  schedule  of  monthly  per  unit 
fee  amounts  for  use  by  HUD  and  HAs 
when  preparing  and  approving  HA 
budgets  and  fiscal  year-end  financial 
statements.  The  tables  are  organized  by 
the  HUD-estabhshed  fair  market  rent 
areas  and  show  the  monthly  fee 
amounts  an  HA  will  earn  for  each  unit 
under  a  housing  assistance  payments 
contract  on  the  first  day  of  the 
apphcable  month. 

(1)  Column  A.  The  amoimt  in  this 
column  is  the  monthly  per  imit  fee 
amount  for  up  to  7.200  unit  months  (600 
units)  in  Federal  FY  97  in  an  HA's 
rental  voucher  and  rental  certificate 
programs  combined,  and  for  up  to  7,200 
unit  months  (600  units)  in  Federal  FY 
97  in  an  HA's  moderate  rehabiUtation 
program.  (This  amoimt  was  developed 
by  multiplying  the  fee  "base  amount" 
by  7.5  percent.)  For  the  HA's  rental 
voucher  and  rental  certificate  programs 
combined,  and  for  the  HA's  moderate 
rehabiUtation  program,  the 
reimbursement  is  computed  by 
multiplying  the  number  of  unit  months 
that  were  under  a  housing  assistance 
payments  contract  during  Federal  FY  97 
by  the  monthly  per  unit  fee  amount  in 
colunm  A  (up  to  a  maximum  of  7,200 
unit  months  during  Federal  FY  97).  The 
maximum  number  of  unit  months  under 
a  housing  assistance  payments  contract 
in  Federal  FY  97  during  the  HA's  fiscal 
year  that  this  revised  procedure  is  first 
implemented  and  for  which  the  column 
A  fee  amount  may  be  used,  depends  on 
the  HA  fiscal  year  end: 


December  31 

1,800  unit 

(7.200X.25  [3 

HA. 

months. 

months)  of 
FY  97) 

DtarchSI  HA 

3,600  unit 
months. 

June  30  HA.. 

5,400  unit 
months. 

September 

7.200  unit 

30  HA. 

months. 

(2)  Column  B.  The  amount  in  this 
column  is  the  monthly  per  unit  fee 
amount  for  any  unit  months  in  Federal 
FY  97  in  excess  of  7.200  unit  months 
(for  which  a  fee  was  calculated  from 
column  A)  in  the  rental  voucher  and 
rental  certificate  programs  combined, 
and  in  excess  of  7.200  unit  months  in 
the  moderate  rehabiUtation  programs. 
This  amount  was  developed  by 


multiplying  the  HUD  estabUshed  fee 
base  amount  by  7  percent.  For  the- HA's 
rental  voucher  and  rental  certificate 
programs  combined,  and  for  the  HA's 
moderate  rehabiUtation  program,  the 
reimbursement  is  computed  by 
multiplying  the  number  of  unit  months 
that  were  under  a  housing  assistance 
payments  contract  during  Federal  FY  97 
that  exceeds  7,200  unit  months  by  the 
monthly  per  unit  fee  amount  in  column 
B).  The  monthly  per  unit  fee  in  colunm 
B  wiU  be  multiplied  by  the  number  of 
unit  months  that  rental  voucher,  rental 
certificate  and  moderate  rehabiUtation 
units  under  housing  assistance 
payments  contracts  during  Federal  FY 
97  exceeds  unit  months  for  which  a  fee 
is  calculated  from  column  A. 

(3)  Column  C.  The  amount  in  this 
column  is  the  monthly  per  unit  fee 
amount  for  HA  owned  units  for  Federal 
FY  97  under  the  rental  voucher,  rental 
certificate,  or  moderate  rehabiUtation 
programs.  This  amount  was  developed 
by  multiplying  a  HUD  estabUshed  fee 
base  by  3  percent.  The  monthly  per  unit 
fee  amount  in  column  C  wiU  be 
multipUed  by  the  number  of  unit 
months  that  rental  voucher,  rental 
certificate,  or  moderate  rehabiUtation 
units  owned  by  the  HA  are  under 
housing  assistance  payments  contracts 
during  Federal  FY  97. 

(c)  Future  Year  publication  date.  For 
subsequent  fiscal  years,  HUD  wiU 
pubUsh  an  annual  Notice  in  the  Federal 
Register  establishing  the  monthly  per 
unit  fee  amounts  for  use  in  determining 
the  on-going  administrative  fees  for  HAs 
operating  the  rental  voucher,  rental 
certificate  and  moderate  rehabiUtation 
programs  in  each  metropoUtan  and  each 
non-metropoUtan  fair  market  rent  area 
for  that  Federal  fiscal  year.  The  annual 
change  in  the  per-unit-month  fee 
amounts  will  be  based  on  changes  in 
wage  data  or  other  objectively 
measurable  data,  as  determined  by 
HUD.  that  reflect  the  costs  of 
administering  the  program. 

The  amounts  shown  on  the  attached 
schedule  do  not  reflect  the  authority 
given  to  HUD  to  increase  the  fee  if 
necessary  to  reflect  extraordinary 
expenses  such  as  the  higher  costs  of 
administering  small  programs  and 
programs  operating  over  large 
geographic  areas  or  expenses  incurred 
because  of  difficulties  some  categories 
of  famiUes  are  having  in  finding 
appropriate  housing.  HUD  will  consider 
HA  requests  for  such  increased 


administrative  fees.  Furthermore,  the 
amounts  shown  do  not  include 
preliminary  fees. 

IV.  Other  Matters 

Environmental  Finding 

This  notice  is  categorically  excluded 
from  the  requirements  of  24  CFR  part 
50,  the  HUD  regulations  which 
implement  section  102(2)(C)  of  the 
National  Environmental  PoUcy  Act  of 
1969  (NEPA).  (See  24  CFR  50.19(b)(3).) 
This  notice  does  not  require 
environmental  review  because  it  does 
not  alter  physical  conditions  in  a 
manner  or  to  an  extent  that  would 
require  review  under  NEPA  or  the  other 
laws  and  authorities  cited  at  §  50.4. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  poUcies  contained 
in  this  notice  wiU  not  have  substantial 
direct  effects  on  States  or  their  poUtical 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibiUties  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order.  This  notice  pertains  to  the 
determination  of  administrative  fees  for 
HAs  administering  the  rental  voucher, 
rental  certificate  and  moderate 
rehabiUtation  programs  during  Federal. 
Fiscal  Year  1997,  and  does  not 
substantiaUy  alter  the  established  roles 
of  the  Department,  the  States,  and  local 
governments. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
Camily  formation,  maintenance,  and 
general  well-being  Mrithin  the  meaning 
of  the  Executive  Order  and,  thus,  is  not 
subject  to  review  under  the  Order.  This 
notice  pertains  to  the  determination  of 
administrative  fees  for  HAs 
administering  the  rental  voucher,  rental 
certificate  and  moderate  rehabiUtation 
programs  during  Federal  Fiscal  Year 
1997,  and  does  not  substantially  alter 
the  requirements  of  eligibility  for  the 
programs  involved. 

Accordingly,  the  Department 
publishes  the  monthly  per  unit  fee 


11528 


Federal  Registv  /  Vpl.  62.  No.  48  /  Wednesday.  March  12,  1997  /  Notices 


amounts  to  be  uaed  for  detmnining  HA 
administrative  fees  under  the  rental 
voucher,  rental  certificate  and  moderate 
rehabilitation  programs  as  set  forth  on 
the  schedule  appended  to  this  notice. 

Dated:  February  21. 1997. 
Kavia  EBaniwl  Marchman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 
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DEPARTMENT  OF  EDUCATION 
[CFOA  NO:  84.031A] 

Strengthening  Institutions  Program; 
New  Awards  for  Fis^l  Year  (FY)  1997 

Purpose  of  Program:  This  program 
provides  grants  to  eUgible  institutions  of 
higher  education  to  improve  their 
academic  quality,  institutional 
management,  and  fiscal  stability  so  they 
can  become  self-sufficient. 

Applicant  Information:  The  Secretary 
annoimces  that  he  will  make  new 
awards  under  the  Strengthening 
Institutions  Program  with  Fiscal  Year 
1997  funds  from  among  the  highest- 
ranked  unfunded  applications  that  were 
submitted  under  the  Strengthening 
Institutions  Program  biennial  grant 
award  competition  for  Fiscal  Years  1995 
and  1996.  Thus,  the  Secretary  will 
award  grants  to  eUgible  institutions  that 
submitted  the  highest-rated  unfunded 
applications  under  that  competition. 
TTiis  funding  procedure  will  carry  out 


the  original  intent  of  the  biennial  award 
process  annoimced  in  the  Federal 
Register  of  March  5, 1995  (60  FR 
12543).  The  Department  will  soon 
contact  by  telephone  those  institutions 
being  considered  for  new  awards. 
The  Department  developed  the 
biennial  award  process  to  allow  an 
institution  to  submit  one  grant 
application  that  could  be  considered  for 
funding  over  two  successive  funding 
cycles,  thereby  eliminating  the  need  for 
an  institution  to  generate  and  submit  a 
second  application.  However,  this 
process  was  not  implemented  during  FY 
1996.  the  second  year  of  the  biennium, 
because  the  Strengthening  Institutions 
Program  appropriation  for  that  year  was 
insufficient  to  make  new  awards. 
FOn  INFORMATION  CONTACT:  Louis  J. 
Venuto.  U.S.  Department  of  Education, 
600  Independence  Avenue,  S.W., 
Portals  Building.  Suite  CY-80, 
Washington,  D.C.  20202-5335. 
Telephone:  (202)  708-8839.  Individuals 
who  use  a  telecommunications  device 


for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  Time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  1057. 

Dated:  March  6. 1997. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 
|FR  Doc.  97-6096  Filed  3-11-97;  8:45  am) 
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Eresidential  DeterminatioD  No.  97-18  of  February  28,  1997 

Certification    for    Major    Narcotics    Producing    and    Transit 
Countries 


Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  section  490(b)(1)(A)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  ("the  Act"),  I  hereby  determine  and 
certify  that  the  following  major  drug  producing  and/or  major  drug  transit 
countries/ dependent  territories  have  cooperated  fully  with  the  United  States, 
or  taken  adequate  steps  on  their  own,  to  achieve  full  compliance  with 
the  goals  and  objectives  of  the  1988  United  Nations  Convention  Against 
Illicit  Traffic  in  Narcotics  Drugs  and  Psychotropic  Substances: 

Aruba,  The  Bahamas,  Bolivia,  Brazil,  Cambodia,  China,  Dominican 
Republic,  Ecuador,  Guatemala,  Haiti,  Hong  Kong,  India,  Jamaica. 
Laos,  Malaysia,  Mexico,  Panama,  Paraguay,  Peru,  Taiwan,  Thailand, 
Venezuela,  and  Vietnam. 
By  virtue  of  the  authority  vested  in  me  by  section  490(b)(1)(B)  of  the  Act, 
I  hereby  determine  that  it  is  in  the  vital  national  interests  of  the  United 
States  to  certify  the  following  major  illicit  drug  producing  and/or  transit 
countries: 

Belize,  Lebanon,  and  Pakistan. 

Analysis  of  the  relevant  U.S.  vital  national  interests,  as  required  under 
section  490(b)(3)  of  the  Act,  is  attached.  I  have  determined  that  the  following 
major  illicit  drug  producing  and/or  major  transit  coimtries  do  not  meet 
the  standards  set  forth  in  section  490(b)  for  certification: 

Aljghanistan,  Burma,  Colombia,  Iran,  Nigeria,  and  Syria. 

In  making  these  determinations,  I  have  considered  the  factors  set  forth 
in  section  490  of  the  Act,  based  on  the  information  contained  in  the  Inter- 
national Narcotics  Control  Strategy  Report  of  1997.  Because  the  performance 
of  each  of  these  coxmtries/dependent  territories  has  differed,  I  have  attached 
an  explanatory  statement  for  each  of  the  countries/dependent  territories 
subject  to  this  determination. 

You  are  hereby  authorized  and  directed  to  report  this  determination  to 
the  Congress  immediately  and  to  publish  it  in  the  Federal  Register. 


OOlAjUjL^AA^o'tV^^ 


THE  WHITE  HOUSE, 
Washington.  February  28,  1997. 
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STATEMENTS  OF  EXPLANATION 


Aniba 


Aniba  is  a  major  trafficking  and  staging  point  for  international  narcotics 
trafficking  organizations  which  transship  cocaine  and  heroin  from  Colombia, 
Venezuela  and  Suriname  to  the  United  States  and  Europe.  Its  key  position 
near  the  Venezuelan  coast  with  air  and  sea  links  to  South  America,  Europe. 
Puerto  Rico  and  other  Caribbean  locations  makes  it  a  prime  transshipment 
point.  Drug  shipments  are  made  primarily  via  containerized  cargo,  but  com- 
mercial airlines  and  cruise  ships  are  also  used.  Although  USG  law  enforce- 
ment agencies  estimate  that  about  155  mt  of  cocaine  are  transshipped  through 
the  Caribbean  to  the  United  States  annually,  and  that  more  than  100  inter- 
national trafficking  organizations  operate  in  that  region,  Aruba  seized  only 
about  170  kg  of  cocaine  and  about  2V2  kg  of  heroin  in  1996. 

Money  laundering  organizations  use  legitimate  companies  as  fronts  to 
invest  in  land  development  and  other  construction  projects.  The  Government 
of  Aruba's  (GOA)  Free  Trade  Zone  (FTZ),  casinos  and  resort  complexes 
are  reported  to  be  attractive  venues  for  money  laundering  and  smuggling. 
A  joint  Dutch- Aruban  Commission  in  1996  issued  recommendations  to  im- 
prove regulation  of  the  FTZ,  and  invited  a  U.S.  Customs  technical  expert 
to  help  implement  those  recommendations.  Legislation  on  the  FTZ,  casinos 
and  off-shore  corporations  is  pending. 

Aruba  is  a  part  of  the  Kingdom  of  the  Netherlands  (GON),  and  has  inde- 
pendent decision-making  ability  in  many  drug  policy  areas.  The  Kingdom 
of  the  Netherlands  (GON),  a  party  to  the  1988  UN  Drug  Convention,  has 
not  yet  extended  it  to  Aruba.  The  Aruban  legislature  is  in  the  final  stages 
of  considering  comprehensive  criminal  law  reform,  expected  to  be  adopted 
in  1997.  The  law  would  create  a  basis  for  the  Kingdom's  extension  of 
the  1988  UN  Drug  Convention,  for  expanded  investigative  powers  for  loc^ 
law  enforcement,  as  well  as  for  extradition  of  nationals  subject  to  service 
of  sentences  in  Aruba. 

The  GOA  participated  with  the  Netherlands,  the  Netherlands  Antilles 
in  the  establishment  of  a  joint  Kingdom-Caribbean  Coast  Guard,  designed 
to  patrol  the  Kingdom's  Caribbean  coastal  waters  to  interdict  drug  shipments. 
The  GOA  established  money  transaction  monitoring  entities  to  review  un- 
usual transactions  in  the  banking  sector.  Aruban  law  enforcement  officials 
participated  in  USG-sponsored  training  courses  for  drug  enforcement  during 
1996.  The  GOA  has  taken  limited  steps  to  punish  corrupt  officials,  and 
replaced  senior  police  and  justice  officials  in  Aruba. 

Corruption  is  a  problem  that  hinders  effective  efforts  against  international 
narcotics  traffickers.  A  joint  Netherlands  Antilles  and  Aruba  court  denied 
a  USG  extradition  request  for  a  Colombian  narcotics  trafficker  in  1996. 
Despite  these  problems,  Aruba  generally  cooperated  with  the  USG  to  meet 
the  goals  and  objectives  of  the  1988  UN  Drug  Convention. 

The  Bahamas 

Over  the  past  ten  years,  successful  combined  U.S. /Bahamian 
countemarcotics  efforts  have  dramatically  reduced  the  amount  of  cocaine 
and  marijuana  transiting  The  Bahamas  en  route  to  the  United  States.  This 
downward  trend  has  continued  over  the  last  several  years.  Nevertheless, 
significant  quantities  of  illicit  drugs  continue  to  pass  through  The  Bahamas. 
The  Bahamas  is  also  a  dynamic  financial  services  center  and  a  tax  haven 
with  bank  secrecy  laws,  which  are  both  factors  conducive  to  money  launder- 
ing. Some  marijuana  is  grown  in  The  Bahamas,  but  the  coimtry  is  not 
a  major  drug  producer. 

The  Government  of  the  Commonwealth  of  The  Bahamas  (GCOB)  vigorously 
strives  to  combat  drug  trafficking  and  is  extraordinarily  cooperative  with 
USG  counterdrug  efforts.  The  first  country  to  ratify  the  1988  UN  Drug 
Convention.  The  Bahamas  took  further  steps  during  1996  to   implement 
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it.  Strong  anti-money  laimdering  legislation  and  implementing  regulations 
entered  into  force  in  1996.  During  the  year,  the  GCOB  continued  its  successful 
efforts  to  strengthen  its  justice  system,  with  assistance  irom  the  USG.  U.S. 
and  Bahamian  law  enforcement  officials  continued  to  work  closely  together 
to  apprehend  drug  traffickers.  Domestic  drug  abuse  remains  a  problem, 
but  the  nimiber  of  new  drug  users  has  declined  notably  since  the  mid- 
1980s.  Over  the  past  several  years.  The  Bahamas  has  prosecuted  and  con- 
victed some  middle  and  low-level  officials  on  charges  of  narccrtics  corruption. 
The  GCOB  is  also  making  some  headway  in  its  efforts  to  forfeit  and  dispose 
of  trafficker  assets. 

Although  enormous  progress  has  been  made,  more  can  be  done.  In  coming 
years,  The  Bahamas  should  continue  to  improve  the  effectiveness  with  which 
its  justice  system  handles  drug  cases,  further  emphasize  forfeiture  of  trafficker 
assets  and  effectively  enforce  its  new  anti-money  laimdering  controls. 

Bolivia 

The  Govenunent  of  Bolivia  sustained  an  intense  countemarcotics  effort 
again  in  1996,  cooperating  fully  with  the  USG.  and  took  adequate  steps 
toward  full  compliance  with  the  goals  and  objectives  of  the  1988  UN  Drug 
Convention. 

Bolivia's  coca  crop  is  the  third  largest  in  the  world,  behind  Peru  and 
Colombia,  but  the  high  yield  of  Bolivian  coca  makes  Bolivia  second  only 
to  Peru  in  terms  of  the  production  of  cocaine  alkaloid.  The  vast  majority 
of  the  coca  for  cocaine  production  is  cultivated  in  Bolivia's  Chapare  region. 
Coca  growers  produce  cocaine  base  in  rudimentary  laboratories,  then  sell 
it  to  more  sophisticated  organizations  which  convert  cocaine  base  into  co- 
caine hydrochloride.  Bolivia  is  believed  to  be  the  world's  second  leading 
producer  of  refined  cocaine  hydrochloride. 

During  1996.  the  Government  of  Bolivia  (GOB)  eradicated  over  7,500  hec- 
tares of  coca  in  the  Chapare — the  highest  level  of  eradication  since  1990. 
Despite  the  GOB's  commitment  to  this  program,  eradication  reduced  Bolivia's 
coca  crop  by  only  one  percent,  as  new  coca  cultivation,  both  within  and 
outside  of  the  Chapare,  almost  o%et  eradication.  Total  potential  cocaine 
production  in  1996  declined  by  an  estimated  10  percent,  however,  bom 
240  metric  tons  in  1995  to  some  215  metric  tons  of  cocaine  HCl.  New 
coca  does  not  become  harvestable — emd  capable  of  producing  the  cocaine 
alkaloid — for  two  years. 

In  order  to  confront  the  problem  of  new  planting,  the  government  launched 
late  in  1996  an  expanded  campaign  to  detect  and  destroy  new  coca  and 
seedbeds.  For  the  first  time,  the  GOB  also  fully  applied  the  letter  of  its 
own  law,  arresting  several  peasants  for  planting  new  coca. 

The  Minister  of  Justice  produced  a  package  of  legislative  reforms,  designed 
to  modernize  Bolivia's  criminal  justice  sector.  Among  the  reforms  were 
strong  anti-money  laundering  provisions.  The  government  presented  the 
package  to  the  Bolivian  Congress  in  January  1997,  and  is  seeking  passage 
before  the  June  1997  presidential  elections.  In  addition,  a  new  extradition 
treaty  between  the  United  States  and  Bolivia,  which  allows  for  the  extradition 
of  Bolivian  nationals,  entered  into  force  in  November  1996. 

Overall  cocaine  base  and  HCl  seizures  increased  in  1996  compared  to 
1995,  and  HCl  seizures  in  the  second  half  of  the  year  increased  dramatically. 
The  government  established  a  Chemical  Control  Directorate.  Meanwhile, 
an  expanded  and  increasingly  effective  Chemical  Police  Unit,  aided  by 
counterdrug  forces  in  the  Chapare,  made  chemical  seizures  well  above  1995 
levels.  The  government's  Seized  Asset  Directorate,  created  in  December  1995, 
began  operations,  while  asset  seiziu«s  increased  by  some  36  percent  over 
1995. 

In  the  coming  year,  the  GOB  must  wwk  to  eliminate  and  prevent  new 
coca  Oikiv^km.  fully  applyiog  the  Law  1006  prohibition  on  new  pi— ting. 

ia  the  Ckapmrn  by  at  laaat  10  pevonL  TIm 
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GOB  should  press  for  the  passage  and  rapid  implementation  of  a  money 
laundering  law  along  with  a  revised  Code  of  Criminal  Procedures.  Faced 
with  an  increasingly  sophisticated  group  of  Bolivian  trafficking  organizations, 
the  GOB'S  enforcement  strategy  must  more  effectively  target  cocaine  HCl 
processing  and  trafficking  organizations,  as  well  as  Chapare-based  cocaine 
base  laboratories.  In  addition,  we  expect  the  GOB  to  ensure  that  the  Blue 
Devils  Riverine  Task  Force  can  fully  exercise  its  drug  enforcement  authority 
and  product  results  consistent  with  its  resources. 

Brazil 

International  narcotics  traffickers  use  Brazil  to  transship  cocaine  primarily 
from  Colombia.  Peru  and  Bolivia  lo  the  United  States  and  Europe.  Brazil 
serves  as  an  increasingly  significant  transit  route  for  air  shipments  of  cocaine 
base  from  Peru  to  cocaine  labs  in  Colombia.  Cocaine  also  transits  the  country 
by  river  and  overland  routes.  Law  enforcement  agencies  estimate  that  ten 
to  twenty  mt  of  cocaine  transit  Brazil  annually,  of  which  Brazilian  authorities 
seized  about  three  mt  of  cocaine  in  1996.  a  decline  frtjm  last  year's  almost 
six  mt.  Despite  the  decline,  Brazil  fully  cooperated  with  the  USG  to  advance 
the  goals  of  bilateral  agreements  and  the  1988  UN  Drug  Convention. 

n  <996,  the  area  of  Brazil  bordering  Peru  was  heavily  used  as  a  staging 
area  for  air  shipments  of  cocaine  destined  for  the  United  States.  Brazilian 
traffii:king  organizations  reportedly  provided  fuel  and  airstrips  for  illicit 
trafficking  purposes. 

To  address  tiiis  threat.  Brazilian  authorities  destroyed  several  airstrips, 
and  commendably  repeated  operations  when  traffickers  rebuilt  those  cratered 
airstrips.  In  a  strong  commitment  to  regional  cooperation,  Brazilian  police 
cooperated  with  Peruvian  and  Colombian  police  to  deter  trafficking  in  the 
tri-border  area  between  their  respective  countries. 

Focussing  on  the  maritime  trafficking  problems  in  Brazil's  major  seaports, 
which  function  as  conduits  for  cocaine  shipped  to  the  United  States.  Brazil 
participated  in  one  U.S.  Customs  port  assessment  visit  to  the  major  ports 
of  Rio  de  Janeiro  and  nearby  Santos.  Brazil  also  tightened  enforcement 
over  its  chemical  companies. 

Brazil  entered  into  an  agreement  with  the  USG  to  train  police-prosecutor- 
judge  task  forces  to  bolster  the  Government  of  Brazil's  (GOB)  countemarcotics 
effort  and  to  enhance  coordination  between  judges,  prosecutors  and  police. 
Corruption  is  a  problem  in  mid  and  lower  levels  of  the  DPF  that  hinders 
effective  enforcement  efforts  to  control  drug  trafficking  through  Brazil. 

Authorities  disrupted  the  Saavedra-Shapiama  Organization,  which  traf- 
ficked cocaine  from  the  Amazon  region  to  the  United  States.  With  USG 
assistance,  Brazilian  authorities  in  good  faith  continue  to  investigate  this 
and  other  narcotics  trafficking  organizations  in  the  Amazon  region.  In  May 
1996,  the  Brazilian  Senate  approved  the  Amazon  Surveillance  System 
fSrVAM).  SrVAM  is  a  detection  and  monitoring  system  that  will  be  used 
to  protect  the  Amazon  region,  in  part  against  illicit  narcotics  trafficking. 

Although  the  Brazilian  government  did  not  sign  a  Letter  of  Agreement 
(LOA)  that  would  have  renewed  countemarcotics  cooperation  with  the  USG 
in  1996.  the  GOB  has  demonstrated  a  strong  interest  in  continuing  its 
countemarcotics  relationship  with  the  USG.  The  almost  $1  million  of  1996 
countemarcotics  funding  meant  for  Brazil  instead  funded  the  Organization 
of  American  States  Anti-Drug  Abuse  Control  Commission  (OAS/CICAD). 
In  addition  to  demonstrating  a  commitment  to  cooperate  further  with  the 
USG  on  countemarcotics.  Brazil  participated  in  important  multilateral 
countemarcotics  initiatives,  including  an  OAS/CICAD  meeting  in  Umguay. 

Other  efforts  point  of  Brazil's  achievements  in  1996.  It  proposed  a  National 
Dmg  Enforcement  Plan  in  1996.  It  also  hosted  several  meetings  of  the 
of  the  mini-Dublin  Group  in  Brasilia  to  coordinate  countemarcotics  assistance 
from  major  donors,  primarily  European  nations.  Demand  reduction  and  other 
multilateral  efforts  have  successfully  raised  the  profile  of  the  danger  of 


drug  trafficking  and  abuse  in  Brazil.  Although  bank  secrecy  remained  a 
formidable  obstacle  in  the  battle  against  money  laundering,  and  money 
laundering  occurred  in  Brazil's  banks  and  exchange  houses,  in  1996  the 
congress  initiated  debate  on  a  bill  to  counter  money  laundering. 

Cambodia 

In  1996,  Cambodia  made  significant  efforts  toward  addressing  drug  traffick- 
ing and  transit  problems,  which  the  Royal  Government  of  Cambodia  has 
acknowledged.  There  is  a  significant  flow  of  heroin  transiting  Cambodia 
which  affects  the  U.S.  and  other  countries.  The  National  Assembly  passed 
a  comprehensive  countemarcotics  law  on  December  3,  1996.  The  statute, 
drafted  with  UNDCP  assistance  and  advice,  includes  tough  anti-money  laim- 
dering  provisions  and  commits  the  government  to  becoming  a  party  to 
the  1988  UN  Dmg  Convention. 

Other  measures  taken  by  the  RGC,  either  separately  or  in  cooperation 
with  the  U.S.  and  other  governments  and  international  organizations,  include 
reorganizing  its  ill-trained  and  equipped  900-person  National  Anti-Narcotics 
Unit  into  a  more  effective  40-person  National  Anti-Drug  Unit,  participating 
in  UNDCP  conferences,  and  seeking  other  avenues  to  broaden  cooperation 
with  surrounding  coimtries  and  the  international  community.  Cambodian 
drug  interdiction  efforts  resulted  in  the  seizure  of  40  kilograms  of  heroin 
and  the  arrest  of  12  heroin  couriers  working  for  Nigerian  trafficking  organiza- 
tions. The  RGC  also  continued  a  program  of  marijuana  eradication. 

The  skeletal  nature  of  Cambodia's  law  enforcement  infrastructure,  coupled 
with  an  impoverished  economy,  continues  to  impede  efforts  as  assembling 
comprehensive  information  about  the  drug  trade  in  and  through  the  country. 
These  weaknesses  have  also  made  the  task  of  providing  appropriate  assistance 
more  critical  and,  at  the  same  time,  more  difficult.  The  single  most  important 
issue  Cambodia  faces  with  regard  to  its  drug  trafficking  problem,  however, 
is  the  issue  of  drug-related  corruption.  After  the  publication  in  1995  of 
allegations  tying  key  political  and  business  figures  to  the  drug  trade,  the 
RGC  publicly  called  for  information  which  would  aid  in  the  prosecution 
of  any  such  person.  There  have,  however,  been  no  results  yet  reported 
in  connection  with  these  charges.  The  U.S.  will  be  looking  for  efforts  to 
deal  vigorously  with  drug-related  corruption,  which  would  otherwise  eventu- 
ally undermine  Cambodia's  credibility  on  the  issue  of  narcotics  control. 
USG  efforts  to  assist  Cambodia  in  building  stronger  law  enforcement  and 
judicial  institutions  are  based  on  the  premise  that  the  upper  levels  of  the 
RGC  will  thus  have  available  the  appropriate  means  for  dealing  with  the 
issue. 

China 

China  continues  to  play  a  key  role  as  a  major  transit  route  for  Southeast 
Asian  heroin  destined  for  the  U.S.  and  other  Western  markets.  Addiction 
and  violent  crime  associated  with  China's  proximity  to  the  Golden  Triangle 
and  its  flow  of  narcotics  continue  to  engage  the  attention  of  Chinese  authori- 
ties. In  April  1996,  China's  Ministry  of  Public  Security  began  a  nationwide 
anti-crime  campaign  called  "Strike  Hard,"  which  placed  special  emphasis 
on  drug  interdiction  efforts:  opium  seizures  in  the  first  ten  months  of  1996 
were  up  26  percent  over  all  of  1995,  and  heroin  seizures  in  the  first  ten 
months  of  1996  were  up  47  percent  over  the  entire  amount  seized  in  1995. 
China  continues  to  be  an  active  participant  in  the  United  Nations  Drug 
Control  Program  and  in  1996  signed  mutual  legal  assistance  treaties,  with 
specific  attention  to  narcotics  trafficking,  with  Russia,  Mexico  and  Pakistan. 
It  is  also  a  party  to  the  1988  UN  Drug  Convention. 

Countemarcotics  and  law  enforcement  cooperation  with  the  United  States 
continues  to  be  uneven,  although  senior  U.S.  and  Chinese  officials  have 
publicly  recognized  the  common  interest  in  enhanced  cooperation.  Lower 
level  officials  continue  to  express  a  desire  to  expand  cooperation,  and  work- 
ing-level dialogue  and  information  sharing  have  improved  and  expanded 
in  some  respects.  Chinese  officials  participated  in  a  two-week  regional  co- 
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operation  seminar  in  Bangkok  conducted  by  DEA  and  in  a  program  to 
help  law  enforcement  officials  detect  and  prevent  illegal  transshipments 
of  precursor  chemicals.  U.S.  Customs  representatives  also  taught  interdiction 
techniques  to  Chinese  officials  in  Sichuan  Province.  But  China  in  1996 
also  denied,  "for  now,"  a  USG  request  to  be  allowed  to  open  a  joint  DEA/ 
FBI  office  at  the  U.S.  Embassy  in  Beijing. 

China's  continued  strong  stand  against  crime  and  official  corruption  has 
been  widely  publicized.  Chinese  leaders  and  law  enforcement  authorities 
have  recognized  that  rapid  economic  growth  has  contributed  to  the  spread 
of  corruption,  including  among  lower  level  officials.  Penalties  for  such  trans- 
gressions are  severe  and  include  execution. 

China  is  a  major  chemical  producer.  The  interest  PRC  officials  have  shown 
in  techniques  for  controlling  sales  and  shipments  of  chemical  precursors 
indicates  growing  recognition  of  China's  role  as  a  target  for  criminals  seeking 
to  illegally  procure  or  divert  such  chemicals.  China's  recognition  of  its 
susceptibility  to  money  laundering  also  appears  to  be  growing,  but  domestic 
mechanisms  for  assessing  and  addressing  the  problem  are  only  beginning 
to  catch  up  to  the  challenge. 

Dominican  Republic 

In  1996,  the  Dominican  Republic's  attention  was  focused  on  election  year 
politics.  As  a  result,  although  the  out-going  government  cooperated  with 
countemarcotics  operations,  it  has  left  the  new  administration  with  unre- 
solved, long-term  narcotics-related  issues  and  an  environment  of  public  con- 
cern about  corruption.  Despite  the  absence  of  a  master  plan,  the  Government 
of  the  Dominican  Republic  (GODR)  remains  deeply  committed  to  the  war 
against  narcotics  trafficking  and  consumption. 

Following  its  installation  in  August  1996,  the  Fernandez  administration 
made  an  anti-comiption  agenda  and  judicial  reform  high  priorities  of  the 
GODR.  However,  the  GODR  lacks  effective  enforcement  mechanisms  to  elimi- 
nate the  corruption  which  undermines  the  country's  fragile  democratic  insti- 
tutions. Additionally,  the  country's  largely  unpatrolled  coast,  its  porous 
border  with  Haiti,  and  poorly  paid  and  under-equipped  police  and  military 
make  it  attractive  to  Dominican  and  Colombian  drug  transshipment  organiza- 
tions and  domestic  drug  traffickers.  The  majority  of  Dominicans  condemn 
the  use  of  illegal  drugs  and  support  GODR  efforts  to  combat  narcotics  traffick- 
ing; drug  consumption  levels  are  considered  low. 

The  Government  of  the  Dominican  Republic  cooperated  fully  with  the 
United  States  Government  on  countemarcotics  objectives  and  goals.  Amono 
the  GODR's  accomplishments  was  the  arrest  of  the  Call  cartel's  Rolando 
Florian-Feliz,  the  DR's  most  wanted  narcotics  trafficker. 

Due  to  the  absence  of  effective  government  supervision  of  exchange  houses 
or  remittance  operations  and  the  presence  of  large  cash  flows  which  could 
hide  money  laundering  activity,  it  is  believed  that  narcotics  money  continues 
to  be  laundered  in  the  Dominican  Republic.  Money  laimdering  is  not  likely 
to  diminish  until  the  GODR  aggressively  implements  the  money  laimdering 
legislation.  Many  Dominicans  who  have  committed  serious  crimes  in  the 
United  States  continue  to  find  refuge  in  the  Dominican  Republic,  since 
local  law  bars  extradition  of  nationals.  While  1996  negotiations  for  a  new 
extradition  treaty  with  the  former  government  did  not  reach  a  successful 
conclusion,  the  USG  is  currently  assessing  a  resumption  of  talks  with  the 
Fernandez  administration. 

Neither  the  GODR  itself  nor  senior  government  officials  encourage,  facili- 
tate, or  engage  in  drug  trafficking  or  money  laundering  as  a  matter  of 
government  policy.  No  evidence  exists  that  senior  government  officials  are 
involved  in  drug  distribution  or  money  laimdering.  No  senior  government 
official  has  been  indicted  for  drug-related  corruption  in  1996. 
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Ecuador 

International  narcotics  traffickers  from  Colombia  and  Peru  intensified  their 
efforts  to  transship  cocaine  and  coca  base  through  Ecuador.  Trafficking  orga- 
nizations ship  about  20-^0  metric  tons  (mt)  of  coca  base  frx>m  Peru  throi^ 
Ecuador  to  Colombia  for  refining  into  finished  cocaine,  and  about  30-50 
mt  of  cocaine  through  Ecuador  to  the  United  States  and  Europe.  Ecuador 
seized  almost  nine  mt  of  cocaine  in  1996. 

Traffickers  continued  to  transship  cocaine  overland  and  by  river,  and 
to  smuggle  chemicals  into  Ecuador  via  the  Pan  American  Highway  and 
Ecuador's  extensive  river  network,  sometimes  committing  armed  robberies 
of  truck  drivers  transporting  chemicals  frtim  petroleum  companies  in  Ecua- 
dor's jungle  region. 

Ecuadoran  authorities  resptonded  commendably  to  counter  traffickers,  plac- 
ing emphasis  on  Guayaquil  as  a  favored  cocaine  tranfshipment  point.  Au- 
thorities made  a  nearly  seven  nit  seizure  of  cocaine  frt>m  a  fishing  vessel, 
the  Don  Celso,  and  had  it  returned  fix)m  international  waters  to  search 
it  in  Guayaquil.  Traffickers  had  loaded  the  cocaine  into  the  fuel  tanks 
of  the  150-ft.  fishing  vessel. 

The  Ecuador  National  Policy  (ENP),  with  USG  assistance,  identified  a 
major  cocaine  processing  facility  just  west  of  Quito  in  a  town  called  Santo 
Domingo  de  los  Colorados.  Authorities  dismantled  the  lab,  but  many  said 
it  demonstrated  a  shift  in  trafficker  activity  from  neighboring  countries  to 
Ecuador. 

The  Government  of  Ecuador  (GOE)  demonstrated  its  commitment  to  re- 
gional countemarcotics  cooperation  efforts.  In  an  unprecedented  law  enforce- 
ment cooperation  effort  with  Peru,  Ecuadoran  police  deported  to  Peru  Wilier 
Alvarado  Linares,  a.La.  "Champa,"  a  Peruvian  drug  kingpin  with  close 
ties  to  the  Call  Cartel.  With  USG  assistance,  the  ENP  dismantled  a  major 
drug  trafficking  organization  in  Ecuador  reportedly  run  by  a  Cali-connected 
trafficker,  Jose  Castrillon  Henao.  Ecuadoran  authorities  continued  the  pros- 
ecution of  Jorge  Hugo  Reyes  Torres,  a  jailed  drug  kingpin,  also  tied  to 
Call. 

Although  police-military  cooperation,  maritime  cooperation,  and  inad- 
equate money  laundering  legislation  remained  problems,  GOE  officials  made 
a  good  faith  effort  to  resolve  these  issues.  The  GOE  participated  in  drug 
enforcement  and  customs  training  courses,  continued  some  information- 
sharing  efforts,  and  attended  a  money  laundering  seminar. 

The  Ecuadoran  Supreme  Court  entered  into  an  agreement  with  the  USG 
on  administration  of  justice.  The  USG  bought  five  computers  and  a  laser 
printer  in  support  of  Ecuador's  ambitious  judicial  reform  effort.  Allegations 
of  corruption  in  the  judiciary  and  in  other  branches  of  the  government 
plagued  the  former  Bacaram  administration,  and  now  plague  the  current 
administration  of  interim  President  Alarcon,  hindering  effective 
countemarcotics  efforts. 

Despite  these  problems,  Ecuadoran  government  officials  demonstrate  con- 
tinued interest  in  working  with  the  USG  to  address  more  effectively  narcotics 
trafficking  problems  that  threaten  to  erode  democratic  institutions.  Ecuador 
is  a  party  to  the  1988  UN  Drug  Convention  and  has  bilateral  agreements 
with  the  USG.  Ecuador  has  fully  cooperated  with  the  USG  to  advance 
the  goals  and  objectives  of  these  agreements. 

Guatemala 

Despite  the  political  distractions  of  the  ongoing  peace  process,  Guatemala 
continued  to  cooperate  fully  with  U.S.  countemalt:otics  goals  and  objectives. 
Law  enforcement  cooperation  between  Guatemala  and  the  United  States 
has  been  excellent.  With  USG  support,  Guatemalan  government  (GOG) 
countemarcotics  officials  seized  almost  four  metric  tons  of  cocaine,  a  signifi- 
cant increase  over  previous  years. 
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GOG  experts  estimate  that  at  least  one  out  of  four  Guatemalan  adults 
suffers  from  some  sort  of  chemical  dependency,  principally  alcohol  abuse. 
Illicit  drug  use  has  not  been  effectively  documented,  but  GOG  officials 
believe  it  has  increased  steadily  since  1990  and  contributes  to  the  extremely 
high  level  of  violence  in  the  country,  especially  in  the  capital  city. 

The  Department  of  Anti-Narcotics  Operations  (DOAN).  the  country's  prin- 
cipal countemarcotics  organization,  fully  cooperated  with  USG  agencies  on 
information-sharing,  joint  operations,  and  special  investigations  targeting 
international  drug  trafficking  networks.  Also  in  1996.  a  major  corruption 
ring  centered  on  customs  tax  evasion  and  extortion  was  uncovered,  giving 
the  GOG  further  impetus  to  criminalize  money  laundering  and  develop 
the  capability  to  investigate  suspect  fmancial  transactions. 

Recent  information  indicates  that  significant  quantities  of  precursor  chemi- 
cals, mostly  ephedrine,  are  being  diverted  through  Guatemala  to  Mexico 
and  the  United  States.  The  government  has  not  yet  taken  steps  to  halt 
that  traffic,  which  is  not  currently  illegal  in  Guatemala.  The  GOG  has, 
however,  requested  and  will  receive  USG  technical  assistance  on  how  to 
combat  this  illicit  trafficking.  In  early  1997.  Guatemala  hosted  a  regional 
seminar  to  address  the  problem  of  the  control  and  regulation  of  precursor 
chemicals. 

The  GOG  does  not,  as  a  matter  of  government  policy,  encourage  or  facilitate 
illicit  production  or  distribution  of  narcotic  or  psychotropic  drugs  or  con- 
trolled substances,  or  the  laundering  of  proceeds  from  illegal  drug  trans- 
actions. In  addition,  no  senior  government  official  facilitates  or  encourages 
the  illicit  production  or  distribution  of  such  drugs  or  substances  or  the 
laundering  of  proceeds  from  illegal  drug  transactions. 

Haiti 

Haiti  continues  to  cooperate  with  U.S.  countemarcotics  goals  and  objec- 
tives. The  Government  of  Haiti  (GOH)  confronts  a  staggering  array  of  issues 
that  compete  for  the  attention  of  its  already  stretched  professional  and 
managerial  talent  and  consequently  impedes  rapid  progress  on 
countemarcotics  issues.  Despite  these  obstacles,  the  GOH  made  definite 
progress  in  countemarcotics  issues  in  1996. 

The  GOH  began  to  reform  its  existing  narcotics  laws  and  to  develop 
a  national  narcotics  plan  and  money  laundering  legislation.  With  USG  sup- 
port, a  Haitian  Coast  Guard  (HCG)  unit  was  established;  a  Countemarcotics 
Unit  (GNU)  was  trained;  and  new  chiefs  for  both  units  were  installed. 
The  changeover  in  leadership  of  the  GNU  proved  particularly  time-consuming 
and,  despite  sincere  efforts,  the  GNU  was  not  functioning  in  its  permanent 
quarters  at  the  airport  by  the  end  of  1996.  Nevertheless,  the  commitment 
of  the  Haitian  National  Police  (HNP)  leadership  to  maintain  high  standards 
of  performance  within  these  two  units  is  notable. 

The  HCG  began  operating  in  August  1996  and  scored  two  major  cocaine 
seizures  amounting  to  938  kgs.  in  its  first  two  months  of  operation.  The 
interdiction  and  maritime  boarding  experience  in  these  two  operations  rep- 
resented a  training  opportunity  that  contributed  to  the  HCG's  ability  to 
eventually  conduct  independent  operations. 

The  USG  has  made  a  strong  conunitment  to  assist  Haiti  in  establishing 
stable  democratic  institutions.  As  a  part  of  this  effort,  the  USG  intends 
to  work  with  the  GOH  towards  conclusion  of  a  bilateral  maritime  agreement, 
and  to  continue  its  efforts  to  assist  the  GOH  with  its  narcotics-related  agenda 
and  legal  reform  programs.  The  USG  will  also  assist  the  HNP  in  establishing 
regional  law  enforcement  contacts  and  continue  to  provide  support  for  both 
the  HCG  and  the  CNU. 

In  1996.  the  GOH  continued  to  give  USG  officials  high-level  assurances 
of  its  commitment  to  drug  control,  and  chose  assurances  have  been  supported 
by  concrete  progress  in  establishing  Haitian  counter-drug  institutions.  How- 
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ever.  Haiti  still  has  a  number  of  major  goals  to  achieve  before  it  will 
be  able  to  take  significant,  independent  action  in  countemarcotics. 

Hong  Kong 

Hong  Kong's  role  as  a  money  laundering  base  for  the  international  drug 
trade  continues  to  grow,  while  its  role  as  a  transit  point  fca  drugs  appears 
to  have  lessened.  There  were  no  drug  seizures  in  the  United  States  in 
the  first  10  months  of  1996  unequivocally  linking  Hong  Kong  to  the  U.S. 
as  a  transit  point  for  drugs.  The  overall  pattern  of  drug  trafficking  in  the 
region,  however,  continues  to  point  to  Hong  Kong  as  a  key  transshipment 
point  for  drugs  destined  for  the  U.S.  and  other  Western  markets. 

Hong  Kong  authorities  continued  to  strengthen  the  legislative  framework 
for  combatting  narcotics  trafficking.  They  extended  licensing  controls  to 
an  additional  21  preciu-sor  chemicals,  introduced  implementing  legislation 
for  bilateral  extradition  agreements  and  proposed  legislation  establishing 
heavier  sentences  for  drug  traffickers  who  target  the  young.  On  December 
20,  1996,  the  U.S.  and  Hong  Kong  signed  an  agreement  for  the  surrender 
of  fugitive  offenders  (an  extradition  agreement)  and  the  two  sides  have 
initialled  a  Mutual  Legal  Assistance  Agreement  that  Mrill  expand  the  basis 
for  mutual  legal  assistance  over  a  wide  range  of  criminal  activity,  including 
that  currently  covered  by  a  Bilateral  Neircotics  Agreement,  which  will  be 
terminated  by  its  terms  on  Jime  30, 1997. 

Hong  Kong's  mature  and  experienced  law  enforcement  structure  is  charac- 
terized by  dedication  and  no  reported  narcotics-related  corruption  among 
senior  officials.  Coop>eration  between  the  United  States  and  Hong  Kong 
on  matters  relating  to  drug  trafficking  and  money  laundering  continues 
to  be  excellent. 

India 

India  is  the  sole  producer  of  licit  opium  gum  for  the  pharmaceutical 
industry,  a  signfficant  cultivator  of  opiimi  poppies  in  remote  regions  of 
northwest  and  northeast  India  and  a  transit  country  for  opiates  from  both 
Southwest  and  Southeast  Asia.  Controls  over  the  licit  opium  industry  have 
been  continuously  tightened  for  the  past  five  years  but,  due  to  the  method 
of  production,  some  diversion  probably  continues.  The  well-developed  trans- 
portation infrastructtue  in  India,  combined  with  porous  borders  from  neigh- 
boring source  countries,  has  made  India  an  attractive  transit  country  for 
traffickers. 

As  a  licit  producer  of  opium,  India  must  meet  an  additional  certification 
-requirement.  In  accordance  with  Section  490(c)  of  the  Foreign  Assistance 
Act,  it  must  maintain  licit  production  and  stockpiles  at  levels  no  higher 
than  those  consistent  v^th  licit  market  demdnd  and  take  adequate  steps 
to  prevent  significant  diversion  of  its  licit  cultivation  and  production  into 
illicit  markets  and  to  prevent  illicit  cultivation  and  production. 

In  1996,  India  continued  to  take  steps  to  ciutail  diversion  of  licit  opiimi, 
which  remains  a  concern.  The  minimum  qualifying  yield  (MQY)  for  relicens- 
ing  to  cultivate  opium  poppy  was  raised  from  46  to  48  kilograms  p>er 
hectare  in  most  growing  areas,  and  oSienses  related  to  cultivation  and  embez- 
zlement of  opium  are  now  on  par  with  other  trafficking  crimes.  Sentences 
of  up  to  20  years'  imprisonment  can  be  imposed. 

Although  the  Government  of  India  (GOI)  did  not  agree  to  direct  USG 
participation  in  the  1996  opium  yield  survey,  it  did  allow  U.S.  scientists 
to  observe  the  survey  and  to  work  with  Indian  scientists  to  include  new 
parameters  in  future  opium  yield  surveys.  A  comprehensive  opium  yield 
survey  verifies  data  on  crop  yields,  establishes  practic^le  levels  of  MQY, 
and  better  quantifies  diversion. 

Indian  opiimi  gum,  a  principal  source  of  the  baine  and  other  alkaloids 
essential  to  certain  pharmaceuticals,  is  in  demand  by  U.S.  and  other  pharma- 
ceutical firms.  India  once  again  increased  opium  poppy  cultivation  because 
of  the  pharmaceutical  demand  and  a  desire  to  establish  once  again  a  stockpile 
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against  a  crop  disaster.  Opium  production  rose  to  849  mt  in  1996  from 
833  mt  in  1995  (all  measures  at  ten  percent  moisture). 

India  has  illicit  opium  poppy  cultivation,  primarily  in  areas  such  as  Jammu 
and  Kashmir,  where  GOI  control  is  challenged  by  insurgent  groups.  USG 
remote  sensing  in  1996  indicated  illicit  cultivation  on  3.400  hectares,  with 
a  theoretical  yield  of  47  metric  tons  of  opium,  a  decrease  from  the  previous 
year's  estimate.  However,  despite  efforts  by  the  GOI  based  on  suspect  coordi- 
nates provided  by  the  USG,  it  was  able  to  find  only  small  areas  of  poppy 
cultivation. 

The  GOI  continues  to  make  progress  in  controlling  the  production  and 
export  of  precursor  chemicals.  The  GOI  has  a  cooperative  relationship  with 
the  DEA,  especially  on  precursor  chemical  issues,  and  has  agreed  not  to 
allow  any  shipment  unless  DEA  issues  a  letter  of  non-objection.  Trafficking 
in  illegally  produced  methaqualone  (mandrax),  a  popular  drug  in  Africa, 
is  still  believed  to  be  a  major  problem,  although  seiziu^s  fell  in   1996. 

Authorities  have  had  limited  success  in  prosecuting  major  narcotics  traf- 
ficking organizations  because  of  the  lack  of  enforcement  funding  and  weak- 
nesses in  the  investigations  infrastructure.  The  GOI  stresses  cooperation 
among  law  enforcement  entities.  India  cooperates  in  "controlled  deliveries" 
that  have  resulted  in  arrests  iQ  six  countries. 

The  USG  receives  reports  of  narcotics-linked  corruption,  but  cannot  inde- 
pendently verify  the  extent.  No  senior-level  politician  or  bureaucrat  has 
been  accused  of  narcotics-related  corruption. 

India  is  party  to  the  1988  UN  Drug  Convention,  and  Indian  officials 
state  that  it  is  drafting  legislation  needed  on  asset  seizures  and  money 
laundering.  In  the  meantime,  its  law  enforcement  agencies  are  without  the 
tools  to  achieve  fully  the  Convention's  goals  and  objectives. 

India  fulfilled  the  requirements  of  FAA  Section  490(c)  to  maintain  licit 
production  and  stockpiles  at  levels  no  higher  than  consistent  with  market 
demand.  It  also  continued  to  take  steps  to  reduce  diversion  from  the  licit 
crop,  although  not  agreeing  to  use  a  crop  yield  survey  as  the  basis  for 
setting  the  minimum  qualifying  yield  for  license  renewal.  The  GOI.  upon 
receipt  of  information  on  suspected  illicit  crops,  acted  promptly  to  seek 
out  and  destroy  the  plots.  For  1996,  India's  efforts  meet  the  additional 
certification  requirements  of  FAA  Section  490(c).  The  United  States  continues 
to  work  with  the  GOI  in  the  following  areas:  taking  effective  action  against 
major  narcotics  trafficking  syndicates  and  kingpins;  implementing  effective 
measures  on  money  laundering  and  asset  seizure;  permitting  U.S.  participa- 
tion in  opium  crop  surveys;  and  eradicating  illicit  poppy  cultivation. 

Jamaica 

Jamaica  produces  marijuana  and  is  a  significant  cocaine  transit  country. 
The  Government  of  Jamaica  (GOJ)  made  some  progress  during  1996  to  achieve 
the  goals  and  objectives  of  the  1988  UN  Drug  Convention,  to  which  it 
became  a  party  in  December  1995.  In  December  1996,  the  Jamaican  parliament 
passed  a  money  laundering  law,  which,  although  somewhat  limited  in  scope 
in  that  it  criminalizes  only  the  laundering  of  the  proceeds  of  drug-related 
crime,  is  the  beginning  of  a  money  laundering  control  regime.  Although 
the  GOJ  has  yet  to  prosecute  asset  forfeiture  cases  under  the  relevant  1994 
act.  it  did  establish  a  special  unit  which  is  currently  investigating  two 
such  cases.  Action  on  drafting  a  precursor  chemical  bill  was  deferred  to 
1997.  GOJ-USG  negotiations  on  a  maritime  counternarcotics  cooperation 
agreement,  which  commenced  in  1996,  had  been  impeded  by  Jamaica's 
declaration  of  exclusive  law  enforcement  authority  in  its  exclusive  economic 
zone  (EEZ).  In  December  1996,  the  GOJ  withdrew  its  EEZ  declaration,  and 
negotiations  resumed  in  February  1997,  in  a  spirit  of  cooperation  and  willing- 
ness to  conclude  an  agreement.  Although  the  rate  of  extraditions  declined 
markedly,  from  six  in  1995  to  one  (under  a  waiver  of  extradition)  in  1996, 
partly  attributable  to  new  Jamaican  legal  procedures  regarding  appeals,  the 
GO)  expelled  or  deported  to  the  U.S.  eight  U.S.-citizen  fugitives  during 
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1996.  However,  a  sizeable  number  of  extradition  requests  to  the  GOJ  remain 
open. 

According  to  DEA,  Jamaican  police  counternarcotics  cooperation  in  1996 
remained  at  the  high  levels  of  1995,  but  drug  arrests,  cocaine  seizures, 
and  cannabis  eradication  fell  somewhat  below  the  goals  and  objectives  of 
our  bilateral  letter  of  agreement  (LOA).  Signed  by  the  GOJ  and  USG,  the 
1996  LOA  set  an  objective  of  significantly  increasing  drug  arrests  and  cocaine 
and  heroin  seizures.  Drug-related  arrests  in  1996  (3,263)  were  down  slighdy 
fitjm  the  1995  level  (3,705).  Cocaine  seizures  in  1996  (236  kg)  were  also 
reduced  fix)m  the  1995  level  (571  kg).  Heroin  seizures  increased  slightly 
in  1996  (1  kg)  compared  to  1995  (zero  kg).  Marijuana  seizures,  on  the 
other  hand,  increased  significantly  (52.99  mt  in  1996,  compared  to  37.20 
mt  in  1995),  bolstered  by  one  very  large  seizure  late  in  1996.  The  1996 
LOA  set  an  eradication  goal  of  800  hectares  of  cannabis.  During  1996, 
473  hectares^were  eradicated,  compared  to  695  hectares  in  1995,  with  the 
area  vmder  cultivation  estimated  to  be  the  same  both  years.  U.S.-provided 
helicopters  used  to  assist  eradication  efforts  were  grounded  for  safety  reasons 
for  part  of  the  year. 

Jamaica's  National  Council  on  Drug  Abuse  (NCDA)  continued  its  demand 
reduction  efforts,  becoming  increasingly  self-reliant  and  prominent.  Jamaica's 
national  drug  control  strategy  has  been  drafted  and  is  awaiting  goverrunent 
approval  for  implementation.  The  GOJ  has  not  formally  charged  any  senior 
government  official  with  drug-related  activity,  but  several  Jamaican  police- 
men and  court  employees  have  been  arrested  and  charged  on  drug  and 
drug-related  charges.  The  Jamaican  media  continues  to  report  allegations 
of  drug-related  corruption  among  public  officials  including  the  police. 

In  1997,  in  order  to  fully  carry  out  the  goals  and  objectives  of  the  1988 
UN  Drug  Convention,  the  GOJ  needs  to  strengthen  its  money  laundering 
control  law.  pass  a  chemical  control  law,  and  continue  to  modernize  its 
full  range  of  drug  control  laws  and  penalties.  Jamaica's  greatest  challenge 
will  be  decisive  implementation  of  such  laws.  The  GOJ  also  needs  to  conclude 
a  maritime  cooperation  agreement,  intensify  its  effort  to  respond  to  U.S. 
extradition  requests,  prosecute  asset  forfeiture  cases,  and  increases  the  convic- 
tion rate  of  those  arrested  for  drug-related  crimes.  On  the  bilateral  level, 
in  order  to  make  better  use  of  U.S.  counter-drug  and  anti-crime  assistance, 
Jamaica  needs  to  intensify  its  drug  law  enforcement  and  marijuana  eradi- 
cation efforts,  tighten  the  security  of  its  export  shipments  to  keep  drugs 
out  of  them,  and  participate  fully  in  combined  maritime  coimterdrug  oper- 
ations. In  addition,  the  GOJ  needs  to  formally  approve  its  national  drug 
control  strategy  and  systematically  implement  it.  The  GOJ  should  take  deci- 
sive measures  to  root  out  drug-related  corruption  among  public  officials 
which  undermines  drug  control  efforts. 

Laos 

Laos  is  still  a  distant  third,  after  Burma  and  Afghanistan,  in  world  produc- 
tion of  illicit  opium.  The  1995/96  growing  cycle  saw  an  estimated  increase 
of  11%  in  opium  production  over  the  1994/95  level;  this  was  a  little  over 
50%  of  the  record  level  set  in  1989.  Regions  of  Laos  covered  by  USG- 
and  UNDCP-funded  crop  substitution  projects,  however,  saw  only  low  levels 
of  poppy  cultivation.  In  May,  the  Lao  Government  passed  an  amendment 
to  its  existing  drug  control  law  which  banned  opium  production  and  in- 
creased penalties  for  trafficking.  It  believes,  however,  that  rigorous  enforce- 
ment of  the  provision  outlawing  opium  production  requires  adequate  pro- 
grams to  provide  alternative  sources  of  income  to  farmers  and  continues 
to  press  its  case  for  adequate  assistance  from  the  international  community 
to  enable  it  to  fully  implement  its  anti-narcotics  action  plan. 

Reservations  about  its  ability  to  enforce  the  legislation  banning  opium 
production  notwithstanding,  the  Government  of  Laos  continued  to  participate 
actively  in  regional  counternarcotics  eSorts.  It  signed  a  UNDGP- 
pgQ^Mt  lioniaMwit  on  rngio—i  kmr  iJatBHuint  cooperatk» 
re^oBst  woriJag  level  osmfenmcM  am  Urn  twHickiBg  of 
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and  the  involvement  of  West  Afirican  drug  traffickers  in  Southeast  Asia. 
Bilateral  cooperation  with  the  United  States,  however,  remained  at  the  center 
of  Laos'  countemarcotics  endeavors.  USG  funding  of  the  Houaphan  crop 
control  project  continued,  and  the  Lao  formed  two  additional  Special 
Coimtemarcotics  Units,  one  in  Savannakhet  and  one  in  Bokeo.  with  USG 
assistance.  In  November,  the  Lao  Government  approved  the  assignment  of 
a  DEA  representative  to  the  American  Embassy  in  Vientiane.  Overall  Lao 
cooperation  with  the  USG  on  countemarcotics  matters  remains  excellent; 
while  low-level  corruption  is  assumed  to  exist,  there  is  little  to  indicate 
high-level  or  systematic  drug-related  corruption  in  the  Lao  government.  Laos' 
vigorous  enforcement  over  the  coming  year  of  its  newly  enacted  laws  outlaw- 
ing opium  production  and  increasing  the  penalties  for  drug  trafficking  will 
be  an  important  signal  of  its  long-term  commitment  to  controlling  its  drug 
problem. 

Malaysia  ^ 

Malaysia  is  a  transit  country  for  heroin  bound  for  the  U.S..  Europe  and 
other  destinations.  Malaysia's  anti-trafficking  laws  include  a  mandatory  death 
sentence  for  convicted  traffickers.  Law  enforcement  authorities  are  pressing 
for  enactment  of  a  conspiracy  law  to  enable  prosecution  of  traffickers  who 
escape  prosecution  under  existing  criminal  statutes.  In  addition,  the  Govern- 
ment of  Malaysia  has  instituted  a  numbor  of  bureaucratic  measures,  including 
the  establishment  of  a  new  interagency  group  headed  by  the  Prime  Minister, 
to  bolster  enforcement  and  demand  reduction  activities.  Malaysia  is  also 
a  party  to  the  1988  UN  Drug  Convention. 

Cooperation  between  Malaysian  law  enforcement  officials  and  DEA  contin- 
ued to  expand  in  1996.  Negotiation  of  a  bilateral  Mutual  Legal  Assistance 
Treaty  between  Malaysia  and  the  U.S.  is  proceeding  smoothly.  Both  govern- 
ments hope  to  conclude  the  treaty  in  1997.  Malaysia  and  the  United  States 
also  cooperated  on  drug  abuse  prevention  (demand  reduction)  programs, 
many  of  them  directed  at  rehabihtation  center  iiunates.  These  programs 
are  of  particular  concern  to  the  Malaysian  Government  in  view  of  rising 
addiction  rates.  Existing  rehabilitation  centers  have  also  been  a  focal  point 
of  the  lower- level  narcotics-related  corruption  which  is  known  to  exist: 
(^ard  and  treatment  center  employees  have  sold  narcotics  to  inmates.  The 
Malaysian  Government  has  proposed  an  amendment  to  the  Dangerous  Drugs 
Act  to  strengthen  the  penalty  for  such  activities. 

Malaysia  is  also  beginning  to  look  toward  money  laundering  as  a  vulnerable 
point  in  its  overall  legal  and  institutional  structure.  Senior  government  offi- 
cials have  publicly  expressed  concern  about  possible  misuse  of  Malaysia's 
offshore  financial  center,  Labuan.  to  launder  money.  Malaysia  has  now  en- 
dorsed the  Commonwealth  Secretariat's  efforts  to  produce  model  anti-money 
laundering  legislation. 

Mexico 

The  Government  of  Mexico's  (GOM)  1996  counter-drug  effort  produced 
encouraging  results  and  notable  progress  in  bilateral  cooperation.  President 
Zedillo  has  declared  the  major  drug  trafficking  organizations,  and  the  corrup- 
tion they  foster  within  governmental  structures,  to  be  Mexico's  principal 
national  security  threat.  He  has  intensified  the  coimtry's  counter-drug  effort, 
in  keeping  with  international  human  rights  norms,  both  through  legal  reforms 
and  operationally,  through  the  expanded  participation  of  the  nation's  military 
services. 

Drug  seizures  and  arrests  increased  in  1996.  Mexican  authorities  seized 
23.8  mt  of  cocaine,  383  kgs  of  heroin,  1015  mt  of  marijuana,  171.7  kgs 
of  methamphetamine  and  6.7  mt  of  ephedrine  (its  chemical  precursor),  and 
destroyed  20  drug  labs.  Police  arrested  11,283  suspects  on  drug-related 
charges.  Authorities  arrested  a  several  major  traffickers:  Juan  Garcia  Abrego, 
Gulf  cartel  leader  and  one  of  the  FBI's  "Ten  Most  Wanted"  fugitive;  Jose 
Luis  Pereira  Salas,  linked  to  the  Cali  and  Juarez  cartels;  and  Manuel  Rodriguez 
Lopez,  linked  to  the  Castrillon  maritime  smuggling  organization. 


The  Mexican  Congress  passed  two  critical  pieces  of  legislation  which 
have  armed  the  "GOM  with  a  whole  new  arsenal  of  weapons  to  use  to 
combat  money  laimdering,  chemical  diversion  and  oi^anized  crime.  The 
GOM  established  organized  crime  task  forces  in  key  locations  in  northern 
and  western  Mexico  in  cooperation  with  U.S.  law  enforcement  In  an  effort 
to  confront  widespread  corruption  within  the  nation's  law  enforcement  agen- 
cies, former  Attorney  General  Lozano  dismissed  over  1250  federal  police 
officers  and  technical  personnel  for  corruption  or  incompetence,  although 
some  have  been  rehired,  and  the  GOM  indicted  two  former  senior  GOM 
officials  and  a  current  Undersecretary  of  Tourism.  He  also  sought  to  expand 
cooperation  with  the  United  States  and  other  governments. 

The  United  States  and  Mexico  established  the  High-Level  Contact  Group 
on  Narcotics  Control  (HLCG)  to  explore  joint  solutions  to  the  shared  drug 
threat  and  to  coordinate  bilaterSI  anti-drug  efforts.  The  HLCG  met  three 
times  during  1996  and  its  technical  working  groups  met  throughout  the 
year.  Under  the  aegis  of  the  HLCG,  the  two  governments  developed  a  joint 
assessment  of  the  narcotics  threat  posed  to  both  countries  which  will  be 
used  as  the  basis  for  a  joint  counter-drug  strategy. 

U.S.-Mexican  bilateral  cooperation  on  drug  law  enforcement  continued 
to  improve  in  1996,  particularly  in  the  areas  of  money  laundering,  mutual 
legal  assistance,  and  criminal  investigations.  The  USG  provided  training, 
technical,  and  material  support  to  personnel  of  the  Office  of  the  Mexican 
Attorney  General  (PGR),  the  National  histitute  to  Combat  Drugs  (INCD), 
the  Mexican  Treasiuy,  and  the  Mexican  armed  forces.  The  Government 
of  Mexico  established  the  important  precedent  of  extraditing  Mexican  nation- 
als to  the  United  States  under  the  provision  of  Mexico's  extradition  law 
permitting  this  in  "exceptional  circumstances."  This  paves  the  way  for  further 
advances  in  bringing  fugitives  to  justice.  Both  governments  returned  record 
nimibers  of  fugitives  in  1996. 

Even  with  positive  reisults,  and  good  cooperation  with  the  U.S.  and  other 
governments,  the  problems  which  Mexico  faces  remain  daunting.  The  Zedillo 
Administration  has  taken  important  beginning  steps  against  the  major  drug 
cartels  in  Mexico,  and  towards  more  effective  cooperation  with  the  United 
States  and  other  international  partners,  but  the  strongest  groups,  such  as 
the  Juarez  and  Tijuana  cartels,  have  yet  to  be  effectively  confronted.  The 
level  of  narcotics  corruption  is  very  serious,  reaching  into  the  very  senior 
levels  of  Mexico's  drug  law  enforcement  forces,  as  witnessed  by  the  February 
1997  arrest  of  the  recently-appointed  national  countemarcotics  coordinator. 
President  Zedillo  acted  courageously  to  remove  him  as  soon  as  the  internal 
Mexican  investigation  revealed  the  problem,  but  this  has  been  a  set-back 
for  Mexico's  anti-drug  effort,  and  for  bilateral  cooperation. 

Mexican  police,  military  personnel,  prosecutors,  and  the  courts  need  addi- 
tional resources,  training  and  other  suppKirt  to  perform  the  important  and 
dangerous  tasks  ahead  of  them.  Progress  in  establishing  controls  on  money 
laundering  and  chemical  diversion  must  be  further  enhanced  and  imple- 
mented. New  capabilities  need  to  be  institutionalized.  Above  all,  the  GOM 
will  have  to  take  system-wide  action  against  corruption  and  other  abuses 
of  official  authority  through  enhanced  screening  personnel  in  sensitive  posi- 
tions and  putting  into  place  ongoing  integrity  controls. 

While  there  are  still  serious  problems,  and  a  niunber  of  areas  in  which 
the  USG  would  like  to  see  further  progress,  the  two  governments  have 
agreed  on  the  parameters  of  a  joint  approach  to  combat  the  narcotics  threat, 
and  are  at  work  on  developing  this  strategy.  The  drug  issue  will  remain 
one  of  the  top  issues  in  the  bilateral  agenda  and  will  be  one  of  the  main 
issues  discussed  during  President  Clinton's  planned  visit  to  Mexico  in  April. 

Panama 

Panama  continued  to  cooperate  with  the  United  States  to  achieve  our 
countemarcotics  goals  and  objectives  in  1996.  The  Government  of  Panama's 
(GOP)  achievements  in  1996  included  an  eradication  campaign  which  re- 
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suited  in  the  elimination  of  the  country's  fledgling  coca  cultivation  and 
significant  damage  to  marijuana  cultivation,  aggressive  and  effective  preven- 
tion and  education  campaigns,  and  the  first-ever  conviction  of  a  major 
money  launderer  from  the  Colon  Free  Zone.  In  one  of  the  region's  most 
significant  arrests,  the  GOP  captured  the  Cali  cartel's  primary  maritime 
smuggler.  Jose  Castrillon  Henao.  who  is  scheduled  for  trial  in  1997.  The 
USG  provided  six  helicopters  to  the  GOP  in  late  1996,  for  the  express 
purpose  of  combatting  narcotics. 

Following  up  on  full  congressional  certification  for  the  past  two  years, 
and  spiured  on  by  last  year's  legislation  tightening  money  laundering  regula- 
tions, the  Government  of  Panama  made  Latin  America's  first  financial  analy- 
sis imit  operational,  resulting  in  the  presentation  of  patterns  of  money  laun- 
dering to  the  GOP's  National  Security  Council  for  eventual  prosecution. 

PanaAa  continues  to  be  a  major  financial  and  commercial  center  ideally 
positioned  for  narcotics  smuggling  and  illicit  financial  transactions.  Money 
laundering  remains  the  primary  problem  in  Panama.  Local  factors  facilitating 
money  laundering  include  bank  secrecy,  the  Colon  Free  Zone,  inadequate 
controls  on  cash  and  commodity  imports/exports,  lax  incorporation  regula- 
tions, and  a  dollar-based  economy.  The  GOP  has  taken  definite  steps  to 
address  these  problems,  including  the  start-up  of  a  financial  analysis  unit 
and  the  establishment  of  computerized  data  bases  for  tracking  financial 
movements  in  the  Colon  Free  Zone.  The  GOP  also  established  a  financial 
investigative  imit  which  will  prepare  cases  of  money  laundering  for  prosecu- 
tion. Armed  with  more  effective  legal,  policy,  and  institutional 
xmderpinnings.  the  GOP  expects  to  counter  money  laimdering  activities  more 
successfully  in  1997. 

The  GOP  needs  to  continue  to  crack  down  on  both  money  laimdering 
and  drug  trafficking,  follow  through  on  reports  of  suspicious  transactions 
by  arresting  and  convicting  major  money  launderers,  improve  interdiction 
capabilities,  and  make  effective  use  of  the  financial  analysis  unit. 

Paraguay 

The  govenunent  of  Juan  Carlos  Wasmosy  cooperated  fully  with  the  United 
States  in  1996.  Government  of  Paraguay  (GOP)  anti-drug  efforts  improved 
substantially,  and  the  government  took  adequate  measures  to  further  its 
compliance  with  the  goals  and  objectives  of  the  1988  UN  Drug  Convention. 
Scarce  resources,  public  corruption,  and  an  only  partially-reformed  legal 
system  remain  obstacles  to  more  effective  countemarcotics  action,  but  the 
GOP  has  demonstrated  its  commitment  to  combatting  the  drug  trade. 

President  Wasmosy  appointed  an  activist  Director  to  the  National  Anti- 
drug Executive  Secretariat  (SENAD)  in  June,  who  immediately  sought  a 
closer,  more  productive  relationship  with  the  United  States  and  with  Para- 
guay's neighbors.  Assuming  the  post  with  a  reputation  for  honesty,  Carlos 
Ayala  made  cocaine  trafficking  groups  the  SENAD's  top  priority.  He  has 
removed  anti-drug  officers  implicated  in  corrupt  practices,  and  focused  Para- 
guay's investigative  resources  on  Paraguay's  top  traffickers.  Under  Ayala's 
leadership,  SENAD  developed  a  comprehensive  national  anti-drug  strategy, 
which  President  Wasmosy  presented  to  the  nation  in  late  fall.  Ayala  also 
launched  a  new  approach  to  combat  drug  abuse. 

The  Paraguayan  Congress,  with  strong  support  bom  the  executive  branch, 
in  December  enacted  an  anti-money  laundering  law  consistent  with  inter- 
national standards.  SENAD  Chief  Ayala  initiated  a  revision  of  Paraguay's 
anti-narcotics  statute  which  would  explicitly  authorize  undercover  operations 
and  controlled  deliveries.  The  GOP  is  pushing  for  congressional  approval 
of  the  amendment  early  in  1997. 

The  SENAD  continued  large-scale  marijuana  eradication  operations, 
worked  closely  with  DEA  on  training  and  equipping  the  Anti-narcotics  Police 
(DINAR)  Special  Intelligence  and  Investigative  Unit,  and  assessed  the  threat 
of  precursor  chemical  trafficking  and  diversion  in  Paraguay.  Meanwhile, 
on  the  international  front,  the  GOP  signed  agreements  with  Brazil  and  Argen- 


tina to  cooperate  in  combatting  trans-border  criminal  activity,  including 
drug  trafficking,  and  Paraguayan  officials  initiated  working-level  coordination 
meetings  with  coimterparts  in  these  countries.  The  SENAD  also  agreed  with 
Bolivian  coimterpart^o  share  intelligence  and  to  conduct  joint  operations. 

In  1997,  the  GOP  should  secure  passage  of  a  strengthened  anti-drug  law 
and  begin  to  forcefully  implement  its  new  money  laundering  statute.  The 
USG  will  assist  the  GOP  in  creating  an  interagency  financial  crimes  investiga- 
tive xxmL  Paraguay  also  must  improve  its  ability  to  investigate  drug  and 
other  organized  crime  groups  in  the  tri-border  area,  particularly  in  the  cities 
of  Pedro  Juan  Caballero  and  Ciudad  del  Este,  and  we  expect  the  GOP 
to  pursue  key  drug  trafficking  and  corruption  cases  in  the  coming  year. 

Peru 

Peru  is  the  world's  largest  coca  producer.  The  USG  has  consistently  urged 
the  Government  of  Peru  (GOP)  to  fulfill  its  signatory  obligations  under 
the  1961  Single  Convention  and  the  1988  UN  Drug  Convention,  particularly 
with  regard  to  reducing  its  coca  production.  In  1996,  the  GOP  cooperated 
fully  with  the  United  States  in  efforts  to  achieve  the  goals  and  objectives 
of  the  UN  drug  conventions.  Last  year,  total  coca  cultivation  decreased 
by  18  percent,  from  115,300  hectaijBS  in  1995  to  94,400  hectares  in  1996. 
The  level  of  cultivation  in  Peru  was  the  lowest  since  1986. 

Contributing  to  the  reduction  was  widespread  abandonment  of  coca  fields 
by  farmers  due  to  depressed  cocaine  base  prices.  Cocaine  base  prices  were 
held  below  the  break-even  point  by  Peruvian  National  Police  and  Peruvian 
Air  Force  actions  against  the  narcotics  trafficking  transportation  infrastruc- 
ture. During  1996.  the  joint  USG-GOP  alternative  development  program 
established  a  foothold  to  begin  economic  restructuring  in  coca  cultivating 
areas.  Some  226  conmiunities  signed  agreements  to  reduce  illicit  coca  cultiva- 
tion by  approximately  15.000  hectares  over  the  next  five  years,  in  exchange 
for  assistance  to  increase  productivity  and  income  &x>m  licit  alternative 
crops. 

Peruvian  National  Police  operations  seized  greater  amounts  of  cocaine 
base  and  coca  leaf,  but  less  cocaine  hydrochloride  (HCl)  than  in  1995. 
Efforts  to  arrest  and  prosecute  major  Peruvian  traffickers  maintained  the 
GOP's  stiff  narcotics  policy,  and  contributed  to  disarray  among  major  traffick- 
ing organizations.  Still,  there  was  strong  evidence  that  Peruvian  traffickers 
continued  to  refine  cocaine  hydrochloride  and  ship  it  directly  to  Mexico 
for  distribution  in  the  United  States.  President  Fujimori  continued  to  take 
a  tough  public  stance  against  narcotics  corruption,  and  in  1996  created 
a  special  drug  court  system  to  handle  drug  offenses.  The  U.S.  Embassy 
reported  that  incidents  of  military  and  police  drug  corruption  were  quickly 
addressed  by  the  GOP. 

In  April  1996,  the  GOP  passed  Law  824,  which  established  a  civilian 
drug  council  (CONTRADROGAS).  CONTRADROGAS  was  created  to  coordi- 
nate the  efforts  of  the  various  GOP  agencies  involved  in  countemarcotics 
efforts,  and  to  implement  the  Peruvian  National  Drug  Strategy  announced 
in  1994. 

In  1997,  the  GOP  must  mount  an  aggressive  effort  to  attract  additional 
donor  funding  to  expand  alternative  development  efforts  while  coca  farmers 
are  still  receptive  to  licit  economic  alternatives.  The  GOP  must  also  ensure 
that  the  narcotics  law  enforcement  effort  which  has  suppressed  cocaine 
base  prices  is  intensified  to  address  riverbome  narcotics  traffic  and  sustain 
the  existing  aerial  intercept  effort 

Taiwan 

Taiwan's  geographical  location  relative  to  the  Golden  Triangle  and  its 
importance  as  an  advanced  regional  transportation  and  shipping  center  make 
it  a  major  transit  point  for  drugs  destined  for  the  U.S.  and  other  markets. 
Taiwan  authorities  dispute  this  assessment,  citing  reduced  seizures  and  ar- 
rests as  a  signal  of  the  deterrent  effect  of  their  considerable  countemarcoUcs 
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efforts.  The  pattern  of  trafBcking  in  the  region,  however,  suggests  that  because 
of  its  geographic  location  and  its  ports,  Taiwan  will  remain  a  target  for 
drug  traffickers.  Taiwan  law  enforcement  authorities,  in  fact,  recently  ex- 
pressed concern  tfa^Hong  Kong-based  drug  traffickers  may  be  collaborating 
with  Taiwan  organized  crime  groups  to  transfer  their  base  of  operations 
to  Taiwan  before  Hong  Kong  reverts  to  Chinese  sovereignty  in  July  of  1997, 
and  their  cooperation  with  the  U.S.  on  countemarcotics  efforts  continues 
to  be  good. 

Taiwan's  law  enforcement  cooperation  with  DEA  (under  the  auspices  of 
the  American  Institute  in  Taiwan)  and  other  U.S.  agencies  expanded  in 
1996.  Taiwan  is  setting  up  a  new  National  E)rug  Intelligence  Center;  we 
envisage  increased  cooperation  with  U.S.  law  enforcement  agencies  resulting 
from  this.  The  American  Institute  in  Taiwan  and  the  Taiwan  Economic 
and  Cultural  Representative  Office  continue  to  negotiate  a  Memorandum 
of  Understanding  to  provide  a  framework  for  even  broader  countemarcotics 
cooperation.  Taiwan  has  been  conducting  an  aggressive  anti-crime  campaign 
on  other  fronts,  as  well,  including  prosecuting  cases  of  public  corruption. 
There  are,  however,  no  known  cases  of  official  involvement  in  narcotics 
trafficking. 

In  1996,  Taiwan  also  passed  money  laundering  legislation  meant  to  bring 
it  into  closer  conformity  with  the  goals  and  objectives  of  the  1988  UN 
Drug  Convention.  While  the  law  enhfuices  the  ability  of  law  enforcement 
officials  to  deal  with  the  problem,  it  requires  a  number  of  revisions  to 
enable  Taiwan  to  meet  international  stand£u-ds. 

Thailand 

Thailand  remains  a  major  transit  route  for  drugs  destined  for  the  U.S. 
and  other  markets  and  produces  about  one  per  cent  of  Southeast  Asia's 
opiates.  It  continues  to  serve  as  a  model  for  the  region  as  a  result  of 
its  successful  efforts  to  control  opium  production  and  its  commitment  to 
prosecuting  drug  producers  and  traffickers.  Opium  production  in  the  1995/ 
96  growing  season  increased  from  an  estimated  25  metric  tons  in  the  previous 
season  to  30  metric  tons.  The  upsurge  in  opium  and  heroin  prices  shortly 
after  the  destabilization  of  Khun  Sa's  trafficking  operations  in  Burma  was 
largely  responsible  for  more  widespread  opium  cultivation.  Thailand's  actions 
to  close  off  sections  of  the  Thai  border  with  Burma,  however,  had  helped 
create  the  conditions  leading  to  Khun  Sa's  decision  to  reach  a  settlement 
with  the  SLORC. 

In  January  of  1996,  Thailand  extradited  a  former  Member  of  Parliament 
to  the  United  States  for  prosecution  on  drug  trafficking  charges.  Two  "Oper- 
ation Tiger  Trap"  defendants  (part  of  drug  lord  Khun  Sa's  trafficking  oper- 
ation) were  also  extradited  to  the  U.S.  later  in  the  year.  Thirteen  individuals 
have  been  arrested  thus  far  in  connection  with  this  major  "sweep." 

Thai  cooperation  with  U.S.  law  enforcement  officials  remains  excellent. 
Thailand's  Office  of  the  Narcotics  Control  Board  and  the  Police  Narcotics 
Suppression  Bureau  continue  to  exhibit  a  high  degree  of  professionalism. 
Corruption  continues  to  be  a  problem  in  the  Police  Department,  which 
lacks  an  effective  internal  security  apparatus  to  hold  officers  accountable 
for  wrongdoing.  Elements  of  the  Royal  Thai  Army  and  Thai  Customs  have 
also  been  publicly  accused  of  corruption.  The  Royal  Thai  Government  as 
a  whole,  however,  supports  a  policy  of  active  measures  against  drug  produc- 
tion and  trafficking. 

Thailand  is  vulnerable  to  money  laundering.  A  bill  to  enact  legislation 
has  been  stalled  for  a  number  of  years.  In  late  November,  the  newly-elected 
Prime  Minister  promised  the  President  that  the  legislation  would  be  given 
special  handling  to  hasten  its  passage.  Passage  of  appropriate  anti-money 
laundering  legislation  would  enable  Thailand  to  become  a  party  to  the 
1988  UN  Drug  Convention. 

Like  other  countries  in  the  region,  Thailand  may  find  itself  becoming 
an  even  larger  market  for  the  region's  opium,  heroin  and  amphetamine 
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production  as  the  region's  economic  expansion  continues.  We  will  be  urging 
Thailand  to  enact  a  conspiracy  law  to  further  enhance  its  rfnlity  to  mount 
effective  countemarcotics  efforts  and  to  establish  an  amplified  crop  control 
program. 

Venezuela 

Venezuela  continued  to  be  a  major  transit  country  for  cocaine  shipped 
from  Colombia  to  the  United  States,  and  for  chemicals  trmshipped  through 
Venezuelan  ports,  as  well  as  a  money  laundering  center  Law  enforcement 
agencies  estimate  that  between  100-200  metric  tons  (mt)  erf  cocaine  are 
shipped  through  Venezuela  to  the  United  States  and  Europe.  The  Government 
of  Venezuela  (GOV)  seized  only  about  six  mt  of  cocaine,  almost  identical 
to  the  amoimt  it  seized  in  1995.  Heroin  seizures  declined  by  27  percent, 
frtjm  96  kilograms  (kg)  in  1995  to  70  kg  in  1996. 

A  significant  decision  this  year  was  President  Caldera's  appointment  of 
a  politically  powerful  drug  czar  and  elevation  of  this  position  to  a  cabinet 
rank.  However,  the  GOV  must  produce  more  concrete  countemarcotics  results 
to  match  this  demonstration  of  political  will  during  the  next  year. 

Venezuela's  main  port,  Puerto  Cabello.  is  a  flavored  point  for  illicit  smi^ 
gling  by  narcotics  trafficking  syndicates.  The  same  is  true  of  other  ports 
along  Venezuela's  long  coastline.  Venezuela's  airspace  offers  further  opportu- 
nities  for  trafficking.  Traffickers  transport  cocaine  by  small  aircraft  primarily 
to  Venezuela's  border  states  of  Tachira  and  Apure.  Traffickers  risk  httle 
by  transporting  cocaine  through  Venezuela  due  to  weak  and  ineffectual 
law  enforcement  interdiction  efforts. 

The  United  States  designated  Venezuela  as  a  recipient  of  more  than  $12 
million  worth  of  USG  drawdown  defense  equipment.  The  Venezuelan  Armed^ 
Forces  adopted  a  counterdrug  strategy,  which  defines  its  role  as  supporting 
the  NaUonal  Guard  (GN)  and  police  forces.  The  GOV  is  working  with  die 
United  States  to  create  a  Joint  Police/Military  Countemarcotics  Intelligence 
Center.  However,  much  more  needs  to  be  done  to  improve  communication 
and  coordination  between  the  GN  and  the  Navy,  Air  Force  and  Army  to 
implement  the  strategy. 

Maritime  cooperation  was  dismpted  by  GOV  denials  of  four  USG  requ^ts 
from  United  States  Coast  Guard  Law  Enforcement  Detachments  from  third 
country  vessels  to  board  suspected  Venezuelan  narcotics  trafficking  vessels 
in  international  waters.  However,  USG  and  GOV  authorities  are  currently 
seeking  to  broker  a  maritime  agreement 

Although  the  GOV  lacks  effective  controls  over  certain  precursor  chemicak, 
it  made  significant  seiziu^s  of  chemicals  at  Puerto  Cabello.  The  GOV  also 
continued  to  make  significant  progress  against  ilUcit  cultivation.  Venezuelan 
authorities  identified  replantings  of  about  500  hectares  (ha)  of  coca  and 
opium  poppy  fields  in  the  Sierra  de  Perija  region  on  the  border  with  Colom- 
bia. With  USG  assistance,  those  replantings  were  eradicated.  Since  1994. 
joint  efforts  have  reduced  estimated  illicit  plantings  from  1,000  ha  to  200 
ha. 

The  GOV  permitted  the  basing  of  United  States  military  assets  and  person- 
nel in  Venezuela  in  an  effort  to  cooperate  on  Operation  Laser  Strike,  a 
United  States  Southem  Command  regional  air  interdiction  operation. 

Money  laundering  in  Venezuela  continued  in  its  financial  network  of 
banks  and  non-bank  institutions  because  of  weak  banking  supervision  and 
regulatory  authority.  Although  Venezuela  passed  a  drug  law  in  1993  that 
included  provisions  on  money  laundering,  key  provisions  are  lacking,  includ- 
ing one  on  conspiracy. 

Allegations  of  cormption  plague  the  judicial  branch  and  some  elements 
of  the  GN.  Law  enforcement  agencies  believe  that  cormption  in  the  GN 
is  a  problem,  hobbling  the  effectiveness  of  countemarcotics  efforts.  These 
shortfalls  have  raised  the  USG's  concern  about  trafficking  through  Venezuela 
to  the  United  States.  Venezuela  must  moye  swiftly  to  reform  its  judicial 
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branch,  whose  corruption  threatens  to  prevent  Venezuela  from  combatting 
its  drug  problem  and  from  protecting  its  democratic  institutions  and  national 
territory  from  international  drug  traffickers. 

Despite  such  problems,  eradication  efforts,  the  elevated  rank  of  the  drug 
czar.  Venezuela's  first  national  epidemiological  survey,  and  other 
countemarcotics  efforts  reflect  the  GOV's  spirit  of  cooperation  to  advance 
the  goals  and  objectives  of  the  1988  UN  Drug  Convention  and  bilateral 
agreements  with  the  United  States.  However,  the  USG  will  scrutinize  Ven- 
ezuela's efforts  in  the  coming  year  and  will  expect  the  GOV  to  be  vigorously 
engaged  in  increased  cooperation  on  drug  interdiction,  money  laundering, 
chemical  control,  anti-corruption  efforts  and  conclusion  of  a  comprehensive 
bilateral  maritime  cooperation  agreement 

Vietnam 

Vietnam's  increased  trade  and  tourism  have  opened  new  routes  for  South- 
east Asian  heroin  shipments  to  such  consumer  markets  as  Australia.  North 
America  and  Europe.  The  SRV  continues  to  battle  against  narcotics  trafficking 
but  has  yet  to  overcome  problems  of  corruption  within  the  military  and 
police.  The  SRV  does,  nonetheless,  appear  to  be  actively  engaged  on  the 
countemarcotics  issue,  conducting  a  demand  reduction  media  campaign 
as  well  as  police  operations  and  crop  eradication  programs.  SRV  statistics 
reflect  cultivation  of  1800  hectares  of  opium  poppy  during  1995/96.  USG 
estimates,  however,  place  the  cultivation  level  at  3.150  hectares. 

Vietnam  created  a  Drug  Control  Master  Plan  in  1995  which  calls  for 
the  eradication  of  opium  cultivation  by  the  year  2000.  In  October  of  1996. 
the  SRV  promulgated  implementing  regulations  for  articles  of  the  criminal 
code  related  to  narcotics.  The  new  regulations  permit  asset  seizures  in 
narcotics  cases.  Vietnam  joined  the  Association  of  Southeast  Asian  Nations 
Drug  Control  Cooperation  Program  in  1996.  Vietnam  has  also  stated  that 
it  expects  to  ratify  the  1988  UN  Drug  Convention  in  1997.  It  is  currently 
drafting  a  comprehensive  narcotics  control  law.  based  on  the  tenets  of  the 
1988  Convention,  which  is  expected  to  go  before  the  National  Assembly 
in  1997.  The  law  will  include  statutes  related  to  the  control  of  chemical 
precursors  and  provide  for  controlled  shipments  as  an  investigative  tech- 
nique. 

SRV  interdiction  efforts  resulted  in  6.000  narcotics-related  arrests  in  1996, 
twice  as  many  as  in  1995.  SRV  law  enforcement  agencies  are  working 
with  the  UNDCP  to  create  special  countemarcotics  squads  across  the  country. 
U.S.-SRV  cooperation  on  narcotics  issues  expanded  throughout  1996.  Train- 
ing initiatives  included  DEA  training  for  Ministry  of  Interior  narcotics  control 
teams  in  Hanoi  and  U.S.  Customs  Service  training  for  Vietnamese  customs 
officers  in  Ho  Chi  Minh  City.  Several  senior  Vietnamese  narcotics  officers 
also  traveled  to  the  United  States  for  consultations  with  U.S.  counterparts. 
The  U.S.  hopes  to  increase  the  level  of  its  assistance  to  Vietnam.  To  that 
end.  it  plans  to  engage  the  SRV  in  drafting  a  Memorandum  of  Understanding 
on  countemarcotics  cooperation;  a  successful  outcome,  however,  will  depend 
to  a  great  extent  on  the  SRV's  coming  to  grips  with  the  conditionality 
involved  in  any  expanded  U.S.  assistance. 


VITAL  NATIONAL  INTERESTS  JUSTIHCATIONS 

Belize 

Because  of  a  significant  increase  in  the  detected  activities  of  Colombian 
drug  trafficking  organizations  in  Belize  in  1995.  Belize  was  added  to  the 
list  of  ma)or  drug  producing  and  transit  countries  for  1996.  Belizean  traffick- 
ers are  also  working  with  Mexican  ^ups  to  move  the  Colombian  cocaine 
north  to  thm  United  States.  These  criminal  activities  continued  throughout 
lfM6«  b«t  Hm  aUiity  of  the  Goverameot  of  B«liM  (GOB)  to  combat 
wadarminod  by  deeply  nah— cfcaii  riiuption,  which 
'"I  at  govrnment 
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The  GOB's  accomplishments  weighed  against  those  areas  where  progress 
was  lacking  have  led  to  a  decision  to  consider  denial  of  certification  of 
Belize.  The  GOB's  accomplishments  in  1996,  such  as  its  recent  accession 
to  the  1988  UN  Dmg  Convention  and  passage  of  money  laundering  legislation, 
were  achieved  only  after  the  United  States  and  other  countries  exerted 
intense,  coordinated  pressure.  Belizean  cocaine  seizures  were  down  36  per- 
cent and  marijuana  eradication  decreased  by  4  percent  from  1995.  Finally, 
the  record  of  arrests  and  convictions  of  major  drug  dealers  was,  likewise, 
disappointing.  During  1996,  the  GOB  took  no  meaningful  steps  to  uncover 
or  punish  official  corruption. 

Bimgled  investigations,  along  with  several  high-profile  trials  ending  in 
acquittal,  including  the  prosecution  of  the  Home  Minister's  son-in-law  for 
nmning  an  illegal  airstrip  and  two  immigration  officials  fired  bnm  their 
jobs  and  accused  of  corruption  in  an  alien  smuggling  case,  have,  at  a  mini- 
mum, demonstrated  the  GOB's  deficiencies  in  its  efforts. 

The  USG  urged  the  GOB  to  demonstrate  its  willingness  to  cooperate  with 
the  United  States  in  achieving  reasonable  countemarcotics  goals  and  objec- 
tives. The  GOB,  however,  is  not  fully  cooperating  or  taking  adequate  steps 
to  meet  the  goals  and  objectives  of  the  1988  UN  Dmg  Convention,  especially 
promises  made  by  the  GOB  toward  the  end  of  the  year  to  complete  a 
new  extradition  treaty  and  a  mutual  legal  assistance  treaty.  The  GOB  has 
been  operating  under  a  US-UK  extradition  treaty. 

Denial  of  certificatiqn  would  be  contrary  to  U.S.  vital  national  interest* 
because  it  would  require  the  U.S.  to  vote  against  multilateral  development 
bank  funding  for  Belize,  an  important  element  in  supporting  our  long-term 
democracy  and  economic  development  goals  for  the  country.  Such  multilat- 
eral support  reinforces  U.S.  coimteraarcotics  assistance  which  is  designed 
to  help  Belize  develop  strong,  independent  and  credible  institutions  capable 
of  bringing  traffickers  to  justice,  stemming  the  flow  of  narcotics  through 
the  country  and  better  guarding  its  own  borders. 

Although  Belize's  countemarcotics  efforts  fell  short  of  full  cooperation 
during  1996,  the  GOB  did  take  steps  which  demonstrated  an  effort  to  work 
with  the  USG.  It  is  in  the  vital  national  interests  of  the  United  States 
to  improve  the  GOB's  countemarcotics  efforts  and  ensure  that  they  are 
given  the  attention  required. 

Lebanon 

Lebanon  appears  to  have  succeeded  in  the  stmggle  against  illicit  crop 
cultivation  due  to  the  joint  Lebanese-Syrian  eradication  efforts  since  1992. 
There  appears  to  be  no  cultivation  of  opium  and  the  cannabis  cultivation 
(for  hashish  production)  also  has  all  but  disappeared.  There  are  some  small 
farms  in  the  Baalbek-Hermel  region  which  are  still  engaged  in  illicit  cultiva- 
tion, but  they  appear  to  be  few  in  number.  When  such  farms  are  discovered, 
arrests  are  made  immediately  and  the  crops  are  eradicated.  Lebanese  Internal 
Security  Forces  (LISF)  and  the  Lebanese  Armed  Forces  (LAF),  with  assistance 
from  the  Syrian  Army,  reported  eradication  of  approximately  70,000  square 
meters  of  cannabis  in  the  Baalbek-Hermel  region  of  the  Bekaa  Valley  during 
June  and  July.  There  were  no  other  reported  eradication  efforts  during  the 
year. 

However,  Lebanon  remains  a  significant  transit  country  for  the  purposes 
of  re-export  of  cocaine,  and  many  small  "home"-type  labs  for  processing 
opium  into  heroin  are  still  reported  to  operate  in  the  Bekaa  Valley.  Several 
areas  of  the  Bekaa  Valley  are  not  under  the  effective  control  the  Government 
of  Lebanon  (GOL),  and  these  areas  are  vulnerable  to  the  establishment  of 
illegal  labs. 

Although  local  authorities  deny  money  laundering  is  a  serious  problem, 
Lebanon  still  presents  itself  to  narcotics  traffickers  as  a  venue  for  money 
laundering  due  to  bank  secrecy  laws,  which  do  not  allow  for  official  discov- 
ery. Corruption  remains  endemic  through  all  levels  of  Lebanese  society, 
reportedly  including  law  enforcement  bodies. 
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In  March  1996,  the  GOL  acceded  to  the  1988  4jN  Drug  Convention,  but 
with  formal  reservations  regarding  certain  provisions  of  the  Convention, 
including  those  which  relate  to  bank  secrecy.  The  United  States  has  already 
indicated  its  intention  to  formally  object  to  these  reservations  if  Lebanon 
does  not  withdraw  them.  Parliament  is  studying  a  draft  anti-drug  code, 
which  would  make  money  laundering  a  crime. 

*  .  The  GOL  has  displayed  a  willingness  to  cooperate  with  USG  agencies 

during  1996.  Unfortunately,  Lebanon's  reservations  to  some  of  the  provisions 
of  the  1988  UN  Drug  Convention  suggest  that  the  political  will  is  not 
yet  sufficient  to  comply  fully  with  world  stamdards. 

Lebanese  trafficking  continues  to  pose  a  threat  to  U.S.  citizens  and  interests. 
On  the  other  hand,  the  United  States  considers  the  provision  of  assistance 
which  encourages  the  continued  development  of  Lebanon's  economy  and 
infrastructure  as  critical  to  peace  and  stability  in  the  Middle  East,  which 
is  also  of  vital  importance  to  U.S.  interests  and  stability.  These  factors, 
combined  with  Lebanon's  sustained  positive  performance  in  eradication  and 
other  anti-narcotics  efforts,  outweigh  the  threat  posed  by  drug  trafficking 
through  Lebanon  to  the  United  States. 

Pakistan 

Pakistan  is  an  important  transit  country  for  opiates  firom  Afghanistan, 
a  source  country  for  approximately  75  metric  tons  of  opium,  and  a  processing 
country  for  domestic  opium  and  opium  firom  Afghanistan.  Most  opium  poppy 
cultivation  and  most  laboratory  production  of  morphine  base  and  heroin 
in  Pakistan  takes  place  in  the  Northwest  Frontier  Province  (NWFP),  which 
'  borders  Afghanistan.   Pakistan  has  a  bilateral  agreement  with  the  United 

States  that  provides  funding  for  law  enforcement,  roads  and  crop  substitution 
in  the  NWFP,  and  demand  reduction  activities. 

Under  the  government  of  Benazir  Bhutto.  Pakistan's  countemarcotics  efforts 
from  January  through  October  1996  were  seriously  deficient.  However,  the 
interim  government  of  Meraj  Khalid,  which  replaced  the  Bhutto  government 
in  November,  took  a  number  of  significant  countemarcotics  actions  in  accord- 
ance with  the  U.S.-Pakistani  bilateral  agreement  and  the  1988  UN  Drug 
Convention. 

The  primary  countemarcotics  achievement  of  the  Bhutto  government  was 
a  reduction  in  the  cultivation  of  opium  poppy.  USG  estimates  of  land 
used  for  opiimi  poppy  decreased  51  percent  to  3,400  hectares  and  the 
estimate  of  production  decreased  52  percent  to  75  metric  tons  from  the 
previous  year.  The  Bhutto  government  also  extradited  Sialek  Jan,  wanted 
by  the  USG  on  n£ut:otics  trafficking  charges  in  March.  However,  under 
Bhutto,  Pakistani  authorities  failed  to  act  on  DEA  information  on  specific 
.  cases  of  trafficking,  severely  cut  the  budget  of  the  Pakistani  Anti  Narcotics 
Force  (ANF),  failed  to  act  on  recommendations  of  the  UN  Drug  Control 
Programs  (UNDCP)  for  improvements  to  the  Narcotics  Substances  Act,  and 
failed  to  interdict  trafficking  caravans  in  Baluchistan  Province.  During 
Bhutto's  tenure,  corruption  was  a  significant  problem,  with  ANF  officials 
suspected  of  perpetrating  a  hoax  seizure  of  opium  base  in  June,  and  subse- 
quently covering  up  their  actions. 

Pakistani  President  Leghari  November  5  dismissed  the  Bhutto  government 
for  corruption  and  mismanagement,  an  act  subsequently  upheld  by  the  Paki- 
stani Supreme  Court.  Corruption  is  a  severe  and  chronic  problem  In  the 
Pakistani  government,  including  the  ANF,  which  has  no  bureaucratic  system, 
such  as  an  internal  affairs  section  for  identifying,  investigating  and  rec- 
ommending action  against  corrupt  officers.  No  one  in  a  policy-making  posi- 
tion in  either  the  Bhutto  or  interim  government  has  been  accused  of  narcotics- 
related  corruption.  Sufficient  legislation  exists  to  control  and  punish  public 
corruption  but  it  is  seldom  enforced.  The  interim  government  in  November 
initiated  a  comprehensive  process  for  holding  public  officials  accountable 
for  corrupt  practices. 
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The  interim  government  in  November  and  December  1996  promulgated 
changes  to  the  Narcotics  Substances  Act  as  suggested  by  UNDCP,  restored 
some  funds  to  the  ANF,  conducted  two  major  raids  on  heroin  laboratories 
in  NWFP,  extradited  to  the  United  States  accused  trafficker  Nasrullah 
Henjrah,  and  arrested  another  individual  on  the  U.S.  extradition  request 
list,  Nasir  Ali  Khan. 

During  the  course  of  the  year,  the  Government  of  Pakistan  froze  $3.5 
million  in  assets  from  21  traffickers  and  seized  5.4  metric  tons  of  opium 
and  2.0  metric  tons  of  heroin.  These  figures  represent  decliiies  from  those 
of  1995. 

Pakistan  is,  a  party  to  the  1988  UN  Dmg  Convention,  which  it  ratified 
in  October  1991,  but  implementing  legislation  on  money  laundering  has 
not  yet  been  drafted.  The  revisions  to  the  Narcotic  Substances  Act  approved 
by  the  interim  government  bring  asset  seizure  and  controlled  delivery  stand- 
ards to  the  levels  demanded  by  the  Convention. 

Vital  U.S.  national  interests  could  be  damaged  if  Pakistan,  under  the 
newly-elected  government  of  Nawaz  Sharif,  were  to  be  denied  certification. 
Pakistan  is  a  moderate  Islamic  state  with  a  nuclear  weapons  capability. 
Pakistan  is  the  largest  contributor  of  troops  for  UN  peacekeeping  operations 
and  has  provided  key  cooperation  in  the  intemational  fight  against  terrorism. 
Denial  of  certification  would  be  viewed  in  Pakistan  as  abandonment  of 
a  loyal  ally  and  would  endanger  U.S.-Pakistani  dialogue  on  vital  issues. 
Denial  of  certification  could  also  bring  to  a  halt  the  coimtemarcotics  momen- 
tum started  in  November  by  the  caretaker  government,  and  could  negatively 
prejudice  the  newly  elected  government  against  countemarcotics  cooperation 
with  the  United  States. 

Denial  of  certification  would  further  endanger  U.S.  interests  by  requiring 
the  United  States  to  vote  against  Pakistan  in  multilateral  development  banks 
(MDBs).  The  United  States  has  an  interest  in  seeing  that  the  MDBs  continue 
their  support  of  activities  such  as  the  GOP's  Social  Action  Program  and 
its  Financial  Sector  Reform  Project,  which  are  essential  to  Pakistan's  human 
and  economic  development.  Pakistan  is  one  of  the  largest  beneficiaries  of 
World  Bank  and  Asian  Development  Bank  programs. 

These  risks  to  vital  U.S.  interests  outweigh  any  potential  gain  from  denying 
certification  to  Pakistan.  Pakistan  is  a  primary  conduit  for  opium  and  mor- 
ohine  base  from  Afghanistan,  the  second  largest  opiimi  producer  in  the 
world.  With  continuing  conflict  and  no  central  government  in  Afghanistan, 
Pakistan's  cooperation  is  particularly  important  in  stopping  Southwest  Asian 
drugs. 

During  the  period  of  vital  national  interests  certification,  the  United  States 
will  strive  to  work  with  senior  officials  of  the  new  government  to  achieve 
the  goals  of  the  UN  Drug  Convention. 

STATEMENTS  OF  EXPLANATION 

Afj^anistan 

Afghanistan  is  second  only  to  Burma  as  a  producer  of  illicit  opium, 
producing  approximately  30  percent  of  the  world  illicit  supply.  Production 
flattened  in  1996.  after  steep  annual  increases  earlier  in  the  decade.  U.S. 
satellite  surveys  indicated  a  very  small  decrease  in  both  cultivation  and 
production,  to  37,950  hectares  and  1230  mefric  tons,  respectively. 

Civil  war  not  only  continued  bu*  intwnsified  in  Afghanistan  during  1996. 
Between  September  and  December,  (he  Taliban,  a  movement  started  by 
religious  students,  expanded  the  territory  it  controls.  The  Taliban  now  control 
90  percent  of  the  land  on  which  opium  poppy  is  cultivated.  The  Taliban 
have  now  controlled  the  province  producing  the  greatest  quantity  of  opium 
for  over  two  years  Both  TJSG  and  UN  Drug  Control  Program  fUNDCP) 
surveys  indicate  that  there  were  no  concerted  eradication  efforts  in  1996. 
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Law  enforcement  actions  were  virtually  non-existent.  None  of  the  factions 
controlling  territory  made  a  serious  attempt  to  disrupt  narcotics  trafficking. 
Granted  that  none  of  the  factions  has  an  effective  law  enforcement  bureauc- 
racy, the  ease  with  which  narcotics  caravans  and  refineries  continued  open 
operations  was  nevertheless  remarkable.  In  the  few  instances  the  USG  knows 
of  where  arrests  were  made,  most  suspects  were  released  upon  payment 
of  a  bribe. 

Taliban  leaders,  in  particular,  expressed  a  desire  to  cooperate  on 
countemarcotics  with  U.S.  and  UNDCP  officials.  However,  the  major  opium 
refining  operations  are  located  in  Taliban-controlled  territory,  and  the  Taliban 
appear  to  have  done  nothing  to  date  to  discourage  cultivation  of  opium 
poppy.  The  leaders  state  they  cannot  do  so  until  international  donors  provide 
crop  substitution  and  other  assistance. 

Many  sources  have  reported  that  all  major  factions  require  farmers  to 
pay  a  tax  on  their  opium  production.  Some  reports  also  indicate  that  deeper 
involvement  in  trafficking  is  also  common  among  Afghan  leaders. 

The  USG  strongly  promotes  the  UN  Special  Mission  to  Afghanistan's 
efforts  to  develop  a  broad-based  national  government  that  can  address  the 
problems  of  narcotics,  terrorism  and  humanitarian  concerns.  We  assist  the 
peoples  of  A^anistan,  subject  to  resource  availability,  primarily  through 
UN  programs  aimed  at  himianitarian  relief,  reconstruction,  and 
countemarcotics.  " 

Inasmuch  as  legislation  makes  special  allowance  for  continuation  of  such 
assistance  generally  and  of  assistance  for  Afghanistan  specifically,  notwith- 
standing any  other  provision  of  law,  denying  certification  to  Afghanistan 
would  have  minimal  effect  in  terms  of  implementation  of  this  policy. 

The  continued  large-scale  cultivation  and  trafficking  in  Afghanistan,  com- 
bined with  the  failure  to  initiate  law  enforcement  actions,  preclude  a  deter- 
mination that  Afghanistan  has  taken  adequate  countemarcotics  steps  on 
its  own  or  that  it  has  sufficiently  cooperated  with  the  USG  in  countemarcotics 
efforts,  although  Afghanistan  is  a  party  to  the  1988  UN  Drug  Convention. 
Accordingly,  denial  of  certification  is  appropriate. 

Burma 


Burma  produced  84%  of  the  opium  cultivated  in  Asia  in  1996  and  remains 
the  world's  largest  producer  of  opium  and  heroin.  Continuing  lack  of  re- 
sources and  commitment  to  effective  drug  control  policies  led  to  near  record 
levels  of  opium  cultivation,  totaling  163,000  hectares  with  a  potential  yield 
of  2.560  metric  tons  of  opium  gum,  or  enough  to  produce  250  tons  of 
heroin.  While  the  State  Law  and  Order  Restoration  Council  (SLORC)  claimed 
an  improvement  in  its  record  with  regard  to  drug  and  precursor  chemicad 
seizures,  these  efforts  were  marginal,  both  in  terms  of  results  and  in  view 
of  the  overall  level  of  opium  production  and  trafficking  in  Burma.  The 
drug  lord  Khun  Sa  continues  to  be  exempt  from  prosecution  or  extradition. 
Ethnic  dmg  trafficking  armies  such  as  the  United  Wa  State  Army  (UWSA) 
and  the  Myanmar  National  Democratic  Alliance  Army  (MNDAA),  having 
negotiated  ceasefires  with  the  SLORC  which  permit  them  limited  autonomy, 
remain  armed  and  heavily  involved  in  the  heroin  trade.  Their  leaders  have 
used  their  relationship  with  Rangoon  to  increase  their  wealth,  but  prosperity 
has  not  filtered  down  to  the  ordinary  people  in  the  areas  they  control. 
Lack  of  enforcement  against  money  laundering  and  an  underdeveloped  bank- 
ing system  have  created  an  economic  environment  increasingly  conducive 
to  the  use  of  drug  profits  in  legitimate  commerce.  While  there  is  no  evidence 
that  the  government  per  se  encourages  or  is  involved  in  the  drug  trade, 
drug  money  is  beginning  to  permeate  the  economy. 

The  SLORC  announced  no  new  dmg  control  policy  initiatives  in  1996. 
It  did  conduct  some  countemarcotics  .activities  in  areas  controlled  by  the 
Kachin  Defense  Army,  the  Kokang  Army,  the  MNDAA  and  the  UWSA, 
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seizing  a  total  of  493  kilos  of  heroin,  over  three  tons  of  ephedrine,  5,677,525 
amphetamine  tablets  and  2668.4  gallons  of  acetic  anhydride.  These  actions 
did  not  seriously  threaten  the  drug  trafficking  activities  cf  the  organizaUons 
in  question.  The  unprecedented  chemical  precursor  and  amphetamine  sei- 
zviies,  however,  have  alarmed  Burmese  authorities  because  they  signal  a 
possible  future  stimulants  problem  for  the  Burmese. 

Negotiations  involving  the  Burmese  Government,  UNDCP,  and  Wa  leaders 
on  the  "Drag  Control  and  Development  in  the  Wa  Region  of  Shan  State" 
project  concluded  in  November.  The  goal  is  to  bring  about  a  gradual  reduction 
of  opiiun  cultivation  in  the  Wa  area.  The  Burmese  Cabinet  has  not  yet 
formally  approved  the  project  While  the  project  is  designed  to  incorporate 
a  monitoring  and  evaluation  component,  donors  have  concerns  about  imple- 
mentation. 

USG  engagement  of  the  Burmese  government  on  coimtemarcotics  issues 
remains  limited.  DEA  maintains  a  liaison  operation  with  Burmese  poUce 
and  military  units  involved  in  drug  enforcement  activities.  The  Burmese 
have  also  invited  USG  participation  in  a  third  joint  opium  yield  survey 
in  the  Shan  State.  The  U.S.  will  consider  further  assistance  only  upon 
the  Burmese  Government's  demonstration  of  a  strong  commitment  to  narcot- 
ics control,  the  rule  of  law  and  significant  political  reform. 

Colombia 

In  1996,  as  in  previous  years,  Colombia  remained  the  world's  leading 
producer  and  distributor  of  cocaine  and  an  important  supplier  of  heroin 
and  marijuana.  In  the  same  year,  coca  cultivation  in  the  country  mcreased 
by  approximately  30  percent. 

As  in  1995,  the  Colombian  Government  made  only  limited  progreM  in 
1996  against  the  pervasive,  narcotics-related  cormption  fitjm  which  it  suffers. 
In  a  process  which  can  only  be  described  as  flawed.  President  Samper 
was  exonerated  of  charges  of  cormption  by  the  Colombian  Congress.  More- 
over, Samper  remained  unwilling  to  confront  ftiUy  the  drug  mterests  that 
contributed  heavily  to  his  Presidential  campaign. 

President  Samper  pledged  to  push  for  stricter  sentencing  laws  in  1994, 
but  there  was  only  limited  progress  in  1996  to  advance  Congressional  passage 
of  legislation  which  would  increase  sentences  for  traffickers  and  money 
launderers.  As  an  apparent  consequence,  the  Rodriguez  Orejuela  brothers-- 
the  notorious  Call  dmg  leaders— received  very  light  prison  sentences  which 
were  not  commensurate  with  their  crimes.  The  Colombian  government  did 
not  respond  to  the  USG's  request  for  extradition  of  four  major  dmg  ti^ck^ 
and  for  most  of  the  year  it  took  no  action  in  response  to  reliable  USG 
information  that  narcotics  traffickers  continue  to  run  their  operations  from 
prison  Troubling  also  was  Samper's  promotion  and  public  praise  for  a 
drag-tainted  military  general— behavior  which  reinforces  USG  concern  about 
the  credibility  of  his  stated  commitinent  to  serious  narcotics  control  for 
Colombia. 

On  the  eradication  front,  the  Colombian  Government's  strong  opposition 
to  testing  more  than  one  granular  herbicide— in  an  effort  to  replace  less 
effective  liquid  herbicides— is  especially  problematic  in  tight  of  tiie  signifi- 
cant expansion  in  coca  cultivation. 

On  tiie  positive  side,  the  serious  work  on  the  part  of  the  Colombian 
National  Police  (CNP)  as  well  as  select  elements  of  the  imhtary  to  confront 
drag  trafficking  must  be  highlighted.  Government  agreement  to  expand  coca 
and  opium  eradication  was  taken  on  with  determination  by  the  CNP  despite 
significant  challenges  including  physical  threats  and  lack  of  proper  resources. 
In  this  regard,  the  USG  was  encouraged  by  evidence  of  mcreased  cooperation 
from  the  Colombian  military  for  tiie  CNP  in  support  of  illegal  crop  eradi- 
cation. The  CNP  and  military  also  worked  closely  to  counter  narco-  and 
guerrilla-sponsored  public  demonstrations  against  eradication. 
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There  were  signs  that  newly  appointed  members  of  the  cabinet  are  deter- 
mined and  committed  to  advance  important  countemarcotics  objectives.  A 
noteworthy  achievement — pushed  also  by  private  Colombian  citizens — was 
pressure  on  the  Congress  which  resulted  in  passage,  with  retroactivity,  of 
an  asset  forfeiture  law.  However,  its  constitutionality  is  already  being  chal- 
lenged by  those  who  would  be  affected  by  its  implementation.  In  November, 
bilateral  agreement  was  reached  to  expedite  shipboarding  procedures  and 
a  maritime  agreement  was  signed  in  February  1997.  The  CNP  and  the  Prosecu- 
tor General  continued  their  efforts  against  corruption  by  firing  corrupt  police 
and  prosecutors  and  by  continuing  investigations  targetted  against  official 
corruption.  However,  without  determined  and  conunitted  leadership,  much- 
needed  legal  reform  and  a  supportive  political  environment,  real  drug  control 
successes  by  the  CNP  and  other  entities  will  be  thwarted. 

Progress  observed  in  some  areas  holds  promise  for  serious  drug  control 
efforts  in  Colombia  in  the  future.  Nevertheless,  because  of  high-level  corrup- 
tion, the  privileged  treatment  accorded  to  major  traffickers  currently  in  jail, 
light  sentencing  of  traffickers  and  the  government's  continued  stand  against 
extradition,  the  USG  cannot  certify  Columbia  as  fully  cooperating  wiUi  the 
United  States  on  drug  control,  or  as  having  taken  adequate  steps  on  its 
own  to  meet  the  goals  and  objectives  of  the  1988  UN  Drug  Convention. 

Iran 

han  remains  an  important  transit  country  for  opiates  firom  A^anistan 
and  Pakistan  destined  primarily  for  processing  in  Turkey.  The  USG  has 
no  recent  surveys  of  opium  poppy  cultivation  in  Iran,  but  other  sources 
believe  cultivation  has  decreased,  possibly  as  a  result  of  the  influx  of  cheap 
Afghan  opium. 

The  Government  of  Iran  (GOI)  has  ratified  the  1988  UN  Drug  Convention, 
but  the  USG  remains  imaware  of  the  passage  of  implementing  legislation 
that  would  bring  Iran  into  compliance  with  the  requirements  of  the  Conven- 
tion. According  to  UN  Drug  Control  Program  (UNDCP)  and  hitemational 
Narcotics  Control  Board  (INCB)  missions  that  have  visited  the  country,  and 
reports  received  from  countries  with  embassies  in  Iran,  the  GOI  is  attempting 
to  meet  at  least  some  of  the  goals  and  objectives  of  the  Convention.  The 
USG  caimot  evaluate  Iranian  claims  as  we  do  not  have  diplomatic  relations. 
There  is  no  bilateral  narcotics  agreement  or  cooperation  and  Iran's  perform- 
ance is  measured  solely  against  the  standards  of  the  1988  UN  Drug  Conven- 
tion. 

The  GOI  has,  according  to  reports  by  other  nations,  begim  reaching  out 
to  Western  countries  in  a  very  tentative  fashion,  seeking  to  establish  a 
working  countemarcotics  relationship.  There  are,  however,  countervailing 
pressures  and  we  know  of  no  working  law  enforcement  relationship.  The 
GOI,  Pakistan  and  UNDCP  participate  in  a  tripartite  UNDCP  law  enforcement 
project,  to  which  Iran  contributes  important  resources  according  to  UNDCP. 
In  1995,  the  latest  year  on  which  Iran  reported,  it  claims  to  have  seized 
126  mt  of  opium,  2  mt  of  heroin  and  11  mt  of  morphine,  as  well  as 
lost  133  citizens  in  battles  against  traffickers.  The  USG  cannot  verify  these 
claims.  The  level  of  narcotics  arriving  in  Turkey  does  not  appear  to  have 
diminished  according  to  USG  sources. 

Credible  reports  have  been  received  that  corruption  remains  a  problem. 
There  have  been  accusations  of  corruption  against  individuals  with  access 
to  very  high  levels  of  power.  Low-level  corruption  remains  a  problem  judging 
by  the  number  of  caravans  that  successfully  evade  massive  physical  barriers 
at  Iran's  eastern  border.  We  do  not  know  how  extensively  or  how  equitably 
Iran  administers  its  anti-corruption  program. 

Sentences  imposed  for  narcotics  trafficking  are  very  harsh  and  1,000  people 
have  been  executed  for  trafficking  since  1989. 
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Nigeria 

Nigeria  is  the  focal  point  of  West  African  narcotics  trafficking.  Narcotics 
producing  ^nd  trafficking  organizations  in  Asia,  South  America  and,  increas- 
ingly, Nigeria  itself  either  use  Nigeria  as  a  transshipment  point  or  rely 
on  Nigerian  courier  netwoAs  to  transport  Asian  heroin  and  South  American 
cocaine  destined  for  U.S.  or  European  markets.  Nigerian  trafficking  organiza- 
tions are  among  the  leading  carriers  of  Southeast  and  Southwest  Asian 
heroin  into  the  United  States.  In  addition,  Nigerian  traffickers  ship  cannabis— 
the  only  illicit  drug  produced  in  Nigeria— to  Europe  and  other  West  African 
countries.  The  Government  of  Nigeria  (GON)  has  failed  to  address  corruption 
adequately  among  law  enforcement  and  other  government  agencies,  hindering 
countemarcotics  efforts. 

Although  the  Nigerian  Drug  Law  Enforcement  Agency  (NDLEA),  the  one 
positive  mtemal  agency  working  against  drug  trafficking  in  Nigeria,  has 
attempted  to  combat  trafficking  and  cormption,  the  GON  has  left  it  woefully 
underfunded.  Lack  of  coordination  among  police,  intelligence  and  other 
law  enforcement  agencies  also  prevents  effective  progress  against  narco- 
traffickers. 

Nigerian  trafficking  organizations  operate  sophisticated  money  laundering 
operations  in  addition  to  controlling  courier  networks.  These  organizations 
have  been  quick  to  adapt  in  response  to  vigorous  intemational  law  enforce- 
ment, as  well  as  to  efforts  made  by  the  NDLEA  within  Nigeria.  They  have 
found  new  ways  to  evade  detection  and  to  alter  and  expand  their  narcotics 
smuggling  routes  and  maiiiets;  as  GON  coimtei  narcotics  efforts  have  effec- 
tively reduced  the  amoimt  of  dmgs  shipped  Oirough  intemational  airports 
within  Nigeria,  courier  networks  have  increasingly  relied  on  overland  ship- 
ments to  transport  narcotics.  Nigerian  trafficking  organizations  actively  recruit 
couriers  of  diverse  nationalities,  backgrounds  and  ages. 

Perhaps  the  most  glaring  omission  by  the  GON  is  its  failure  to  provide 
funding  for  its  law  enforcement  employees,  thus  making  them  ever  more 
vulnerable  to  bribery  and  related  forms  of  cormption,  and  to  provide  funding 
for  implementation  of  its  laws  and  strategies.  Most  law  enforcement  employ- 
ees are  paid  far  less  than  is  sufficient  to  feed,  clothe  and  house  their 
families.  In  addition,  the  GON  has  taken  no  meaningful  steps  towards  co- 
operation with  the  United  States  on  extraditions,  information  sharing  or 
prosecution  of  arrested  fraud  suspects:  nor  has  it  moved  significantly  towards 
meeting  the  goals  and  objectives  of  the  1988  UN  Dmg  ConvenUon. 

Syria 

For  several  years,  Syria  has  been  an  important  transit  country  for  drugs 
flowing  into  and  out  of  Lebanon  and,  in  many  cases,  on  to  Europe  and 
the  United  States.  The  increase  in  seizures  in  1996  over  1995  (especially 
of  hashish)  points  to  increased  vigilance  by  Syrian  authorities,  but  could 
imply  as  well  that  the  total  flow  of  dmgs  across  Syria  is  increasing.  Addition- 
ally, the  presence  of  approximately  25,000  Syrian  troops  in  the  Lebanese 
Bekaa  Valley  makes  Syrian  cooperation  with  Lebanese  officials  a  substantial 
element  in  the  fight  against  drug  production  and  trafficking  there.  Allegations 
of  corruption  against  Syrian  military  officials  stationed  in  Lebanon  continued 
in  1996. 

The  Government  of  Syria  (SARG)  restmctured  its  Syrian  National  Police 
force  in  1996,  thus  creating  a  separate  and  independent  Counter-Narcotics 
Division.  The  SARG  continued  to  assist  anti-narcotics  efforts  in  Lebanon 
during  1996,  donating  more  than  a  million  fruit  trees  for  the  Lebanese 
crop  substitution  program.  Though  widespread  reports  claim  that  Syrian 
military  and  security  persoimel  continue  to  profit  frtjm  the  drug  trade, 
the  SARG  neither  initiated  cormption  investigations  nor  brought  anti-narcot- 
ics charges  against  any  of  these  individuals  in  1996. 

Syria  is  a  party  to  the  1988  UN  Drug  Convention.  Though  Syria  made 
significant  progress  in  some  anU-narcotics  efforts  in  1996,  including  more 
aggressive  seizures  of  hashish  and  various  types  of  amphetamines,  it  did 
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not  meet  some  of  the  other  goals  and  objectives  of  the  1988  UN  Drug 
Convention;  specifically,  the  SARG  did  not  move  aggressively  enough  against 
narcotics  transiting  Syrian  territory,  especially  to  and  from  Lebanon,  it  did 
not  take  sufficient  action  towards  locating  and  dismantling  drug  laboratories 
in  SjiTian-controUed  areas  of  Lebanon,  and  it  ignored  serious  allegations 
against  Syrian  officials  of  involvement  with  drug  traffickers.  Syria  does 
not  have  a  bilateral  narcotics  agreement  with  the  United  States. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22  and  90 

[WT  Dodwt  No.  M-18;  PP  Dockat  No.  9^ 
2S3;  FCC  97-69] 

Facilitate  Future  Development  of 
Paging  Systems  and  Implementation  of 
Section  300G)  of  tt>e  Communications 
Act;  Competitive  Bidding 

AGENCY:  Federal  Conununications 

Commission. 

ACTKM:  Final  rule. 

SUMMARY:  In  this  Second  Report  and 
Order  the  Commission  adopts  rules 
governing  geographic  area  licensing  of 
Common  Carrier  Paging  (CCP)  and 
exclusive  929  MHz  Private  Carrier 
Paging  (PCP).  and  competitive  bidding 
procedures  for  auctioning  mutually 
exclusive  applications  for  these 
Ucenses.  This  action  is  necessary  to 
promote  efficient  licensing  and 
competition  in  paging  services.  The 
Commission's  objectives  in  this 
proceeding  are  to  ensure  that  the  paging 
service  rules  are  consistent  with  the 
rules  for  competing  services,  so  that 
ccHnpetitive  success  is  dictated  by  the 
marketplace,  rather  than  by  regulatory 
distinctions,  and  to  ensure  that  the 
Ucensing  process  promotes  the  goals  of 
competition  and  efficient  use  of 
spectrum. 

EFFECTIVE  DATE:  May  12,  1997. 
ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street.  NW., 
Washington.  DC  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
Mika  Savir,  Commercial  Wireless 
Division,  Wireless  Telecommunications 
Bureau,  at  (202)  418-0620.  or  Frank 
Stilwell,  Auctions  Division.  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This 
Second  Report  and  Order  in  WT  Docket 
96-18  and  PP  Docket  No.  93-252, 
adopted  on  February  19, 1997,  and 
released  on  February  24,  1997,  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  239. 1919 
M  Street  NW.,  Washington.  DC  20554. 
The  complete  text  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  bitemational  Transcription 
Service.  Inc..  2100  M  Street.  NW.,  Suite 
140.  Washington.  DC  20037  (202)  857- 
3800. 

Paperwork  Reduction  Act:  The 
collection  of  information  requirements 
have  been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  control  number  3060-0697.  The 


FCC  Form  175  is  assigned  OMB  control 
number  3060-0600.  The  FCC  Form  600 
is  assigned  OMB  control  number  3060- 
0623. 

Summary  of  Action 

I.  Background 

1.  In  the  NPRM,  Revision  of  part  22 
and  part  90  of  the  Commission's  rules 
to  Facilitate  Future  Development  of 
Paging  Systems,  WT  Docket  No.  96-18. 
Notice  of  Proposed  Rulemaking,  61  FR 
6199  (February  16, 1996)  [NPRM],  the 
Commission  proposed  a  transition  to 
geographic  area  licensing  for  CCP  and 
PCP  channels  pursuant  to  the  statutory 
objective  of  regulatory  symmetry  for  all 
Commercial  Mobile  Radio  Services 
(CMRS)  set  forth  in  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  Pub.  L.  103- 
66.  Title  VI  section  6002(b)(2)  (A),  (B), 
107  Stat.  312  (largely  codified  at  47 
U.S.C.  332  et  seq.)  (1993  Budget  Act). 
The  1993  Budget  Act  mandated  that 
substantially  similar  mobile  services 
receive  comparable  regulatory 
treatment.  In  the  NPRM.  the 
Commission  also  proposed  competitive 
bidding  procedures  for  resolving 
mutually  exclusive  applications  for 
these  hcenses  pursuant  to  its  statutory 
authority  under  the  1993  Budget  Act. 
section  6002  (codified  at  47  U.S.C. 
309(j)). 

2.  In  the  NPRM.  the  Conunission 
proposed  a  transition  from  site-by-site 
licensing  to  geographic  area  licensing 
for  all  exclusive,  non-nationwide  paging 
services.  The  Commission  also  proposed 
to  adopt  competitive  bidding  rules  for 
the  geographic  area  licenses.  Due  to  the 
fundamental  changes  proposed  in  the 
NPRM,  the  Commission  suspended 
acceptance  of  new  applications  for 
paging  licenses  as  of  February  8. 1996. 
The  Commission  observed  that 
continuing  to  accept  new  appUcations 
after  releasing  the  NPRM  with  the 
proposed  rule  changes  would  impair  the 
objectives  of  the  rulemaking  proceeding. 
The  Commission  partially  lifted  the 
paging  freeze  for  incumbent  licensees  by 
allowing  incumbents  to  file  applications 
for  additional  sites  within  65  kilometers 
(40  miles)  of  operating  sites  in  the  First 
Report  and  Order,  Revision  of  part  22 
and  part  90  of  the  Commission's  rules 

to  Facilitate  Future  Development  of 
Paging  Systems.  WT  Docket  No.  96-18. 
first  Report  and  Order,  61  FR  21380 
(May  10. 1996):  reconsideration  in 
Order  on  Reconsideration  of  First 
Report  and  Order,  61  FR  34375  Ouly  2. 
1996).  Additionally,  the  First  Report 
and  Order  exempted  Basic  Exchange 
Telecommunications  Radio  Service 
(BETRS).  Rural  Radiotelephone  Service. 


and  Special  Emergency  Radio  Service 
(SERS)  from  the  interim  freeze. 

3.  In  this  Second  Report  and  Order, 
the  Commission  adopts  final  rules 
governing  geographic  area  licensing  for 
channels  in  the  35-36  MHz.  43—44 
MHz,  152-159  MHz.  454-460  MHz, 
929-930  MHz.  and  931-932  MHz  bands 
allocated  for  paging:  competitive 
bidding  rules  for  granting  geographic 
area  non-nationwide  licenses;  and  a 
standard  methodology  for  providing 
protection  to  incumbent  licensees  from 
co-channel  interference  for  the  929-930 
MHz  and  931-932  MHz  paging  bands. 
All  pending  mutually  exclusive  paging 
applications  will  be  dismissed, 
including  those  filed  under  the  interim 
rules.  As  of  the  adoption  date  of  this 
Second  Report  and  Order.  February  19, 
1997.  no  further  applications  for  site-by- 
site  Ucenses,  other  than  for  shared 
channels  will  be  accepted  (with  the 
exception  of  applications  filed  pursuant 
to  47  CFR  22.369,  90.177. 1.1301  et  seq., 
and  applications  filed  for  coordination 
with  Mexico  and  Canada). 

n.  Second  Report  and  Order 

A.  Geographic  Area  Licensing  for  Non- 
Nationwide  Paging  Channels 

1.  Geographic  Area  Licensing  for 
Exclusive  929  MHz  and  931  MHz  Bands 

4.  The  Conunission  observes  that 
geographic  area  licensing  provides 
flexibility  for  licensees  and  ease  of 
administration,  facilitates  further  build- 
out  of  wide-area  systems,  and  enables 
paging  operators  to  act  quickly  to  meet 
the  needs  of  their  customers.  The 
Commission  finds,  therefore,  that 
converting  the  931  MHz  channels  and 
the  exclusive  929  MHz  channels  to 
geographic  area  licensing  will  further 
the  goal  of  giving  carriers  offering 
substantially  similar  services  more 
flexibility  to  compete,  and  will  enhance 
regulatory  symmetry  between  paging 
and  narrowband  personal 
commimications  services  (PCS).  The 
Conunission  states  that  exclusive  929 
MHz  and  931  MHz  licensees  will  be 
extended  the  same  flexibility  as 
narrowband  PCS  licensees  in  terms  of 
the  location,  design,  construction,  and 
modification  of  their  facilities 
throughout  their  geographic  areas. 

5.  "rne  Commission  is  implementing 
geographic  area  licensing  in  lieu  of  the 
current  site-by-site  licensing.  v«th  Major 
Trading  Areas  (MTAs)  as  the  geographic 
area  for  the  931  MHz  and  exclusive  929 
MHz  channels.  The  Commission  is 
Ucensing  these  channels  using  51  MTA 
geographic  areas.  In  addition  to  the  47 
Rand  McNally  MTAs,  the  Commission 
is  adding  three  MTAs  for  the  U.S. 
territories  of  (1)  Guam  and  the  Northern 


Mariana  Islands,  (2)  Puerto  Rico  and  the 
U.S.  Virgin  Islands,  and  (3)  American 
Samoa.  The  Commission  is  also 
licensing  Alaska  as  a  single  area 
separate  ftt)m  the  Seattle  MTA. 

6.  Geographic  area  licensees  will  have 
the  flexibility  to  construct  transmitters 
at  any  place  within  their  license  area, 
subject  to  the  co-channel  interference 
rules  and  will  not  be  required  to  file 
applications  for  additional  sites  or 
modifications  with  the  Commission. 
Geographic  area  licensees  may  add  or 
modify  sites  consistent  with  this  Second 
Report  and  Order.  Applications  must  be 
filed  with  the  Commission  for 
coordination  with  Mexico  or  Canada 
and  where  required  by  §§  22.369. 
90.177.  or  1.1301  et  seq.  Geographic 
area  licensees  will  be  able  to  act  quickly 
to  add  sites  or  make  modifications  of 
existing  sites  to  meet  the  needs  of  their 
customers.  Due  to  the  prevalence  of 
wide-area  paging  systems  on  these 
channels  and  the  flexibility  geographic 
area  licensing  will  afford  paging 
licensees,  the  Commission  believes  that 
geographic  area  licensing  for  exclusive 
929  MHz  and  931  MHz  channels,  with 
MTAs  as  the  geographic  area,  is 
consistent  with  the  public  interest, 
convenience  and  necessity,  and  the 
purposes  of  the  Communications  Act  of 
1934,  as  amended  (Communications 
Act),  and  fulfills  the  objectives  of 
section  309(j)(4)(c). 

7.  Spectrum  recovered  by  the 
Commission  within  a  geographic  area 
will  revert  automatically  to  the 
geographic  area  licensee.  The 
Commission  will  consider  transfers  and 
assignments  between  a  geographic  area 
licensee  and  an  incumbent  to  be 
presumptively  in  the  public  interest. 
The  Commission  is  also  eliminating 
finders'  preferences  immediately  for 
paging  services,  and  will  no  longer 
accept  finders'  preference*  requests 
following  adoption  of  the  Second  Report 
and  Order 

8.  Mutually  exclusive  appUcations  for 
geographic  area  licenses  will  be 
processed  pursuant  to  the  competitive 
bidding  rules  adopted  iu  this  Second 
Report  and  Order.  All  incumbent 
licensees  will  continue  to  operate  under 
the  existing  authorizations  with  full 
protection  from  co-channel  interference, 
and  will  not  be  required  to  file 
applications  for  additional  internal 
sites. 


2.  Geographic  Area  Licensing  for 
Common  Carrier  Paging  Services  in  the 
35-36  MHz,  43-44  MHz,  152-159  MHz. 
and  454-460  MHz  Bands 

a.  Common  Carrier  Paging  Services 

9.  The  Commission  believes  that  the 
advantages  of  geographic  licensing-^ 
flexibility,  enhanced  regulatory 
symmetry  with  other  CMRS,  and 
eliminating  the  inefficiencies  in  the 
licensing  process — are  applicable  to 
these  channels,  particularly  for  regional 
and  wide-area  paging  services.  One  of 
the  Commission's  goals  in  this 
proceeding  is  to  revise  the  paging  rules 
so  that  substantially  similar  mobile 
services  receive  comparable  regulatory 
treatment,  to  the  extent  feasible,  in  a 
manner  consistent  with  the  pubUc 
interest,  convenience,  necessity,  and  the 
purposes  of  the  Communications  Act. 
The  Commission  notes  that  paging 
providers  on  these  CCP  channels 
generally  have  smaller  paging  systems 
than  the  931  MHz  band  paging  services, 
and  therefore  smaller  market  areas 
would  be  more  appropriate  than  MTAs 
for  these  bands.  "The  Commission  finds 
that  Economic  Areas  (EAs)  would  be  an 
appropriate  size  for  geographic  licensing 
on  these  bands.  The  Biu^au  of 
Economic  Analysis  of  the  Department  of 
Commerce  has  divided  the  United 
States  into  172  EAs.  See  Final 
Redefinition  of  the  BEA  Economic 
Areas,  Department  of  Commerce,  Docket 
No.  950-3020-64-5064-01.  60  FR 
13114  (March  10, 1995).  The 
Commission  adopts  EAs  as  the 
geographic  area  for  paging  licenses 
Geographic  area  licensees  will  have  the 
flexibility  to  construct  transmitters  at 
any  place  within  their  EA.  subject  to  the 
co-channel  interference  rules;  however, 
geographic  area  licensees  must  file 
applications  with  the  Commission  if 
such  filing  is  necessary  for  coordination 
with  Canada  or  Mexico,  or  is  required 
by  §  22.369,  90.177.  or  1.1301  et  seq. 
The  EA  geographic  area  licenses  will  be 
assigned  pursuant  to  the  competitive 
bidding  rules. 

b.  Other  Services  in  the  152-159  MHz 
and  454-460  MHz  Bands 

10.  The  Commission  concludes  that 
Rural  Radiotelephone  Service  licensees, 
including  BETRS  licensees,  can 
participate  in  the  geographic  area 
Ucensing  framework  adopted  for  paging. 
Additionally,  these  licensees  may  obtain 
site  licenses  and  operate  facilities  on  a 
secondary  tiasis.  If  any  geographic  area 
licensee  subsequently  notifies  the  Rura' 
Radiotelephone  or  BETRS  Ucensee  that 
a  secondary'  site  must  be  shut  down 
because  i*  may  cause  interference  to  the 
paging  licensee's  existing  or  planned 


faciUties.  the  Rural  Radiotelephone  or 
BETRS  Ucensee  must  discontinue  use  of 
the  p)articular  channel  at  that  site  no 
later  than  six  months  after  such  notice. 
Additionally,  mobile  two-way  telephone 
service  on  the  paging  channels  will  also 
be  subject  to  geographic  area  licensing 
and  competitive  bidding. 

3.  Shared  Chaimels 

11.  The  shared  channels  consist  of 
five  929  MHz  channels  and  thirteen 
Business  Radio  Service  chaimels.  The 
Commission  concludes  that  the  existing 
shared  paging  channels  should  continue 
to  be  licensed  on  a  shared  basis.  The 
Commission  is  concerned  about  the 
consumer  fraud  and  hcense  application 
sp>eculation  issues  and  is  seeking 
comment  in  a  Further  Notice  of 
Proposed  Rulemaking  on  changes  in  the 
license  application  and  frequency 
coordination  procedures.  The 
Commission  is  eliminating  the  interim 
40-mile  rule  for-edditional  sites. 
Pending  resolution  of  the  fraud  and 
speculation  issues,  the  Commission  is 
limiting  applications  for  shared 
channels  to  (1)  licensees  expanding 
their  commercial  mobile  radio  systems; 
(2)  applicants,  including  new 
applicants,  for  private,  internal-use 
systems;  and  (3)  Special  Emergency 
Radio  Services  (SERS)  providers  on  the 
shared  channels. 

4.  Exempting  Certain  Inciunbents  From 
Competitive  Bidding 

12.  The  Commission  believes  that  the 
market,  not  regulation,  should 
determine  participation  in  competitive 
bidding  for  geographic  area  licenses. 
Therefore,  the  Commission  is  adopting 
open  eUgibility  for  paging  licenses.  The 
Commission  believes  that  this  will  be 
pro-competitive  and  potentially  will    - 
result  in  further  wide-area  coverage  of 
paging  services. 

B.  Geographic  Area  Licensing  for 
Nationwide  Channels 

13.  Three  931  MHz  channels, 
931.8875  MHz.  931.9125  MHz.  and 
931.9375  MHz.  were  aUocated  for 
nationwide  paging,  and  have  been 
assigned  to  licensees  on  a  nationwide 
basis.  The  Commission  is  granting 
nationwide  geographic  area  licenses, 
without  competitive  bidding,  to  these 
three  Ucensees.  Additionally.  23 
licensees  have  met  requirements  for 
nationwide  exclusivity  on  929  MHz 
channels  under  §  90.495  of  the 
Commission's  rules.  The  Commission  is 
granting  nationwide  geographic  area 
Ucenses.  without  competitive  bidding, 
to  those  929  MHz  licensees  who  had 
constructed  sufficient  transmitters  to 
obtain  nationwide  exclusivity  under  the 
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prior  rules,  and  to  those  licensees  who 
had  su£Bcient  authorizations  as  of 
February  8. 1996  and  have  since 
constructed  sufficient  transmitters  to 
earn  nationwide  exclusivity.  The 
Commission  notes  that  these  nationvnde 
Ucensees  have  built  out  their  paging 
systems  to  serve  consumers,  and  the 
public  interest  would  not  be  served  in 
eliminating  the  nationwide 
authorizations  that  were  previously 
granted  by  the  Commission.  Therefore, 
the  Commission  concludes  that 
Ucensees  on  these  channels  will  not  be 
subject  to  competitive  bidding  for 
nationwide  geographic  area  licenses. 

14.  The  Commission  declines  to 
extend  automatic  nationv^de 
geographic  area  licensing  to  MTel's 
931.4375  MHz  channel.  The 
Commission  notes  that  MTel  has  been 
extensively  licensed  on  931.4375  MHz; 
however,  this  channel  has  not  been 
reallocated  as  a  nationwide  channel 
thus  MTel  has  not  built-out  this  channel 
in  reliance  on  a  grant  of  a  nationwide 
Ucense  or  nationwide  exclusivity.  The 
Commission  notes  that  many  paging 
carriers,  including  MTel.  have  extensive 
systems  on  channels  that  are  not 
specifically  designated  as  nationwide 
channels.  Paging  is  a  competitive 
industry,  and  to  the  extent  that 
nationwide  licensees  not  only  compete 
with  each  other,  but  also  with  the 
paging  carriers  who  provide  local  and 
regional  service,  the  Commission  does 
not  believe  it  would  be  pro-competitive 
to  automatically  grant  nationwide 
geogr^hic  area  licenses  to  any 
additional  licensees. 

C.  Protection  for  Incumbents 

15.  The  Commission  believes  that  the 
public  interest  would  be  served  by 
allowing  incumtjent  (non-geographic) 
paging  licensees  to  continue  to  operate 
under  their  existing  authorizations  with 
full  protection  from  co-channel 
interference,  and  similarly  protecting 
the  geographic  area  hcensees  from  co- 
channel  interference  from  the 
incumbent  licensees.  Therefore, 
consistent  with  the  rules  for  900  MHz 
Specialized  Mobile  Radio  (SMR),  the 
Commission  v«ll  not  allow  inciunbent 
(non-geographic)  licensees  to  expand 
beyond  their  composite  interference 
contour  unless  the  incumbents  and  the 
geographic  licensee  have  reached 
agreement  on  such  modifications. 

D.  Covemge  Requirements 

16.  The  Commission  notes  that 
coverage  requirements  satisfy  the 
mandate  for  performance  requirements 
under  section  309(j)(4)(B)  of  the 
Communications  Act.  The  Commission 
is  imposing  the  following  coverage 


requirements:  for  each  MTA  or  EA,  the 
geographic  Ucensee  must  provide 
coverage  to  one-third  of  the  population 
within  three  years  of  the  geographic  area 
license  grant  and  to  two-thirds  of  the 
population  within  five  years  of  the 
geographic  area  Ucense  grant.  In  the 
alternative,  the  MTA  or  EA  licensee  may 
provide  substantial  service  to  the 
geographic  license  area  within  five  years 
of  license  grant.  Substantial  service  is- 
defined  as  service  that  is  sound, 
favorable,  and  substantially  above  a 
level  of  mediocre  service  which  would 
barely  warrant  renewal.  The  failure  to 
meet  these  coverage  requirements  will 
result  in  automatic  cancellation  of  the 
geographic  Ucense.  The  Commission 
will  reinstate  any  licenses  held  prior  to 
auction  for  sites  that  were  authorized, 
constructed,  and  operating  at  the  time  of 
the  cancellation  of  the  geographic  area 
Ucense. 

E.  Co-Channel  Interference  Protection 

1.  Co-Channel  Interference  Protection — 
Incumbent  Licensees 

17.  The  Commission  is  persuaded  that 
the  advantages  of  adopting  the  formulas 
proposed  in  the  NPRM  are  outweighed 
by  the  disadvantages  noted  by  the 
commenters.  As  the  commenters 
observed,  changing  from  Tables  E-1  and 
E-2  to  the  proposed  formulas  would,  in 
most  cases,  reduce  the  service  area  and 
composite  interference  contour  that 
incumbent  licensees  have  relied  on  in 
developing  their  systems  to  date. 
Additior-ally,  the  proposed  formulas 
may  underestimate  the  actual  reliable 
coverage  of  the  paging  systems.  Using 
the  fixed  distances  in  Tables  E-1  and  E- 
2  in  §  22.537  for  the  929  MHz  and  931 
MHz  channels  would  maintain  the 
status  quo  for  931  MHz  channels  and 
conform  929  MHz  channels  to  the 
current  procedure  for  931  MHz. 
Therefore,  the  Commission  is  adopting 
the  fixed  distances  in  Tables  E-1  and  E- 
2  in  §  22.537  for  the  exclusive  929  MHz 
and  931  MHz  channels.  Geographic  area 
Ucensees  must  provide  co-channel 
protection  to  all  incumbent  licensees, 
including  incumbents  in  other 
geographic  areas.  The  Commission  will 
allow  geographic  and  incumbent 
Ucensees  to  use  short-spaced  locations 
pursuant  to  mutual  written  consent.  The 
Commission  will  continue  to  use  the 
current  formulas  for  the  CCP  channels 
below  931  MHz. 

2.  Co-Channel  Interference  Protection — 
Adjacent  Geographic  Licensees 

18.  Geographic  Ucensees  generally  are 
not  required  to  file  applications  with  the 
Commission,  therefore  it  is  possible  that 
a  geographic  Ucensee  with  a  transmitter 


at  or  close  to  the  border  of  the  MTA  or 
EA  could  unknowingly  cause 
interference  to  a  neighboring  geographic 
licensee.  It  is  in  the  interest  of  the 
geographic  Ucensees  to  find  mutually 
beneficial  ways  to  accommodate  their 
needs  in  providing  service  within  their 
respective  MTAs  and  EAs.  Instead  of 
specifying  a  minimum  distance  a 
geographic  Ucensee's  transmission  site 
must  be  from  the  geographic  border, 
which  may  result  in  unserved  areas.the 
Commission  is  allowing  geographic 
licensees  to  negotiate  mutually 
acceptable  agreements  with  all  adjacent 
geographic  area  licensees  if  the 
interfering  contour  of  one  geographic 
area  Ucensee  will  extend  into  the 
adjacent  geographic 'area  or  areas. 
Adjacent  geographic  area  licensees  have 
a  duty  to  negotiate  with  each  other  in 
good  faith  regarding  co-channel 
interference  protection.  The 
Commission  believes  that  informal 
negoUations  between  parties  in 
determining  mutually  agreeable 
arrangements  between  adjacent  MTAs 
and  EAs  will  achieve  the  most 
expeditious  and  effective  resolution  of 
co-channel  interference.  The  lack  of 
adequate  service  to  the  public  due  to 
failure  to  negotiate  reasonable  solutions 
to  co-chaimel  interference  problems 
with  adjacent  geographic  area  licensees 
could  reflect  negatively  on  licensees 
seeking  renewal. 

3.  Maximum  Power  and  HeighVPower 
Limit 

19.  The  Commission  beUeves  that  the 
931  MHz  and  929  MHz  bands  should 
operate  under  the  same  power  and 
height-power  rules.  Conforming  these 
rules  will  allow  paging  operators  to 
design  their  systems  in  the  most 
economical  manner.  Most  of  the 
commenters  addressing  this  issue 
contend  that  the  Commission  should 
eliminate  the  disparity  between  the  931 
and  929  MHz  channels,  and  conform  the 
maximum  effective  radiated  power 
(ERP)  limit  and  the  height-power  limit 
in  these  bands.  The  Commission  is 
eliminating  the  height-power  limit  for 
929  MHz  systems,  to  conform  them  to 
the  931  MHz  systems.  The  Commission 
is  also  increasing  the  permitted 
maximum  ERP  for  all  929  MHz  systems 
to  3500  Watts,  to  conform  these  systems 
with  the  nationwide  929  MHz  systems 
and  the  931  MHz  systems.  With  respect 
to  the  CCP  bands  below  931  MHz,  the 
Commission  is  maintaining  the  current 
power  and  height-power  limits  for  these 
channels. 


F.  Licensing  in  Mexican  and  Canadian 
Border  Areas 

20.  The  Commission  notes  that 
commenters  agree  with  the  proposal 
that  border  areas  should  be  treated  Uke 
any  other  area  for  licensing  purposes 
and  carriers  can  determine  whether 
spectrum  is  usable  in  border  areas  imder 
applicable  treaties  and  protocols. 
Therefore,  the  Commission  will  not 
distinguish  between  borderand  non- 
border  areas  in  geographic  licensing. 
Geographic  licensees  will  be  responsible 
for  advising  the  Commission  of  any 
transmitter  site  changes  or  additions  if 
site-by-site  coordination  is  required  by 
Canada  or  Mexico. 

G.  Eligibility  to  Participate  in 
Competitive  Bidding 

21.  The  Commission  believes  that  it  is 
important  to  allow  all  parties  to 
participate  in  the  competitive  bidding 
process  for  geographic  area  licenses,  and 
accordingly,  apart  from  foreign 
ownership  limitations,  eligibility  will 
not  be  restricted.  The  Commission 
believes  that  non-incumbents  should  be 
allowed  to  bid  for  available  spectrum,  or 
to  enter  into  joint  ventiues  with 
incumbents  for  purposes  of  bidding  in 

a  geographic  area.  The  competitive 
bidding  process  itself  should  deter 
speculation  by  those  not  genuinely 
interested  in  providing  service  to  the 
public.  In  addition,  the  Commission 
believes  that  the  open  eligibility  for  the 
geographic  area  licenses  will  be  pro- 
competitive  and  potentially  will  result 
in  a  diverse  group  of  entities  providing 
paging  services  to  the  public. 

H.  Channel  Aggregation  Limit 

22.  The  Commission  has  imposed  a 
spectrum  aggregation  cap  of  45  MHz  as 
the  total  amount  of  combined  PCS, 
cellular,  and  SMR  spectrum  classified  as 
CMRS  in  which  an  entity  may  have  an 
attributable  interest  in  any  geographic 
area  at  any  point  in  time.  Narrowband 
radio  services,  including  paging,  are  not 
included  in  the  spectrum  cap  because  it 
is  highly  unUkely  that  one  entity  could 
ever  accumulate  as  much  as  5  MHz  in 
any  given  geographic  market.  The 
Commission  now  concludes  that  a 
channel  aggregation  limit  is  unnecessary 
for  paging  services.  The  paging  market 
is  highly  competitive  and  diversified, 
making  it  unlikely  that  any  one  licensee 
could  accumulate  sufficient  spectrum  to 
dominate  the  paging  market,  much  less 
the  CMRS  market  as  a  whole.  The 
Commission  does  not  find  any  evidence 
that  excessive  channel  aggregation  has 
occurred  in  the  paging  industry;  to  the 

-contrary,  paging  channel  use  is  highly 
dispersed  among  numerous  competing 


Ucensees.  Additionally,  the  Commission 
anticipates  that  many  appUcants  for 
geographic  area  paging  licenses  will  be 
inciunbents  seeking  to  obtain 
geographic  area  licenses  where  their 
existing  facilities  reside.  Thus,  the 
Commission  does  not  beUeve  that 
geographic  area  licensing  is  likely  to 
increase  market  concentration  in  the 
paging  industry.  Finally,  the 
Commission  believes  that  a  cap  could 
arbitrarily  limit  a  carrier's  capacity  to 
provide  services  that  may  require 
multiple  channels.  Therefore,  the 
Commission  is  not  imposing  a  spectrum 
or  chaimel  aggregation  cap  on  paging 
Ucenses  at  this  time. 

/.  Competitive  Bidding 

1.  Competitive  Bidding  Design 

a.  Bidding  Methodology 

23.  Based  on  the  record  in  this 
proceeding  and  its  successful 
experience  conducting  simultaneous 
multiple  round  auctions  for  other 
services,  the" Commission  believes  this 
type  of  auction  is  most  appropriate  for 
paging  licenses.  The  Commission 
believes  that,  for  certain  bidders,  these 
Ucenses  will  be  significantly 
interdependent  because  of  the 
desirability  of  aggregation  across 
spectrum  blocks  and  geographic  areas 
and  because  some  licenses  are  likely  to 
be  substitutes.  Given  such 
interdependence,  simultaneous  multiple 
round  bidding  generates  more 
information  about  Ucense  values  during 
the  course  of  the  auction  and  provides 
bidders  with  more  flexibiUty  to  pursue 
back-up  strategies  than  if  the  licenses 
were  auctioned  separately  or  through 
sealed  bidding.  The  Commission  also 
expects  the  value  of  paging  Ucenses  to 
be  sufficiently  high  to  warrant 
simultaneous  multiple  round  bidding. 
The  Commission  retains  the  discretion, 
however,  to  use  a  different  methodology 
if  that  proves  to  be  more  efficient 
administratively.  Prior  to  the  auction, 
information  will  be  provided  about  the 
bidding  design  to  be  used. 

b.  License  Grouping 

24.  Although  it  may  be  desirable  to 
hold  a  single  simuhaneous  multiple 
round  auction  fw  all  paging  licenses; 
such  an  auction  is  not  currently  feasible 
from  an  operational  standpoint  because 
there  will  be  more  than  15,000  paging 
Ucenses  available  for  auction,  llie 
Commission  finds  that  there  is 
significant  interdependence  among 
licenses  in  the  929  MHz  and  931  MHz 
services,  and  similar  interdependency 
among  the  licenses  of  the  lower  band 
paging  services.  The  Commission  also 
believes  that  grouping  interdependent 


Ucenses  and  putting  them  up  for  bid  at  - 
the  same  time  promotes  awarding 
licenses  to  bidders  who  value  th«n 
most  highly.  The  Commission  therefore 
will  award  the  paging  licenses  in  a 
series  of  simultaneous  multiple  round 
auctions,  grouping  them  based  on 
interdependency  and  operational 
feasibility.  The  Conmiission  reserves  the 
discretion  to  decide  on  specific  Ucense 
groupings  as  administrative 
circumstances  dictate. 

c.  Bidding  Procedures 

25.  Bid  increments  and  tie  bids.  The 
Commission  will  announce,  by  PubUc 
Notice  prior  to  the  auction,  general 
guidelines  for  minimiun  bid  incremmts. 
Minimum  bid  increments  for  individual 
paging  licenses  or  groups  of  licenses 
may  vary  over  the  course  of  the  auction 
and  will  be  announced  before  or  during 
the  auction.  In  the  case  of  a  tie  bid,  the 
high  bidder  will  be  determined  by  the 
order  in  which  the  bids  are  received  by 
the  Commission. 

26.  Stopping  rules.  With  more  than 
ten  times  the  largest  number  of  licenses 
the  Commission  has  ever  auctioned 
simultaneously,  there  is  an  increased 
risk  of  an  excessively  prolonged  auction 
if  a  significant  proportion  of  the  Ucenses 
are  auctioned  simultaneously  using  a 
simultaneous  stopping  rule.  To  reduce 
this  risk  and  to  promote  expeditious 
service  to  the  public,  while  at  the  same 
time  preserving  most  of  the  efficiency 
benefits  of  a  simultaneous  stopping  rule, 
the  Commission  adopts  a  hybrid 
simultaneous/Ucense-by-license 
stopping  rule.  The  hybrid  rule  has  three 
phases.  During  Phase  I,  which  lasts  one 
month,  or  100  rounds,  whichever  comes 
later,  the  Commission  wiU  employ  its 
standard  simultaneous  stopping  rule 
whereby  bidding  will  remain  open  on 
all  licenses  until  bidding  stops  on  every 
license.  The  auction  will  close  after  one 
round  passes  in  which  no  new  valid 
bids  or  proactive  activity  rule  waivers 
are  submitted.  This  provides  bidders 
some  protection  against  the  risk  that 
bidding  on  a  license  will  be  closed 
before  they  have  sufficient  information 
to  start  bidding  on  it  as  a  back  up 
strategy.  In  Phase  II,  the  Wireless 
Telecommunications  Bureau  will  assess 
the  extent  to  which  bidders  are  pursuing 
back  up  strategies  and  implement  a 
license-by-Ucense  stopping  rule  if  the 
Bureau  determines  that  th»  use  of  back 
up  strategies  is  minimal.  Under  the 
Ucense-by-Ucense  stopping  rule, 
bidding  on  a  license  will  close 
whenever  10  consecutive  rounds  pass 
with  no  new  vaUd  bids  for  that  Ucense. 
The  remaining  Ucenses  will  close 
according  to  the  standard  simultaneous 
stopping  rule — when  a  round  passes 
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with  no  new  valid  bids  on  any  license. 
Phase  m  begins  after  two  months  and 
100  rounds  have  passed.  If  the  auction 
has  not  closed  by  then,  the  Commission 
intends  to  implement  the  license-by- 
Ucense  stopping  rule  that  is 
discretionary  in  the  second  phase.  This 
approach  balances  concerns  about  the 
time  to  complete  the  paging  auction  and 
the  benefits  of  preserving  back  up 
strategies  which  give  bidders  the 
flexibility  to  acquire  licenses  that  are 
consistent  with  their  business  plans. 
The  Commission  reserves  the  discretion 
not  to  employ  this  hybrid  stopping  rule 
in  future  paging  auctions  based  on  its 
experience  in  this  auction  and 
depending  on  the  circumstances  in 
future  auctions  with  resp>ect  to  factors 
such  as  the  number  of  hcenses  and 
degree  that  licenses  are  encumbered. 

27.  The  Commission  further  retains 
the  discretion,  in  Phase  IH,  to  declare 
after  200  rounds  that  the  auction  will 
end  after  some  specified  number  of 
additional  rounds.  If  this  method  is 
employed,  bids  will  be  accepted  only  on 
licenses  where  the  high  bid  has 
increased  in  the  last  three  rounds.  This 
will  provide  the  Commission  with  a 
mechanism  to  end  the  auction  in  the 
unlikely  event  that  a  small  number  of 
bidders  are  continuing  to  bid  on  a  few 
low  value  Ucenses  solely  to  delay  the 
closing  of  the  auction.  The  Commission 
will  declare  the  imminent  end  of  the 
auction  only  in  the  case  of  extremely 
dilatory  bidding. 

28.  Revealing  bidders'  identities.  In 
the  Competitive  Bidding  Second 
Memorandum  Opinion  and  Order,  59 
FR  44272  (August  26,  1994),  because  of 
the  advantages  of  providing  more 
information  to  bidders,  and  the 
difBculties  involved  in  ensuring  that 
bidder  identities  remain  confidential, 
the  Commission  determined  that  it 
generally  would  release  the  identities  of 
bidders  before  each  auction.  However, 
the  Commission  reserved  the  option  to 
withhold  bidder  identities  on  an 
auction-by-auction  basis  if  further 
experience  showed  that  it  would  be 
feasible  and  desirable  to  do  so. 

29.  In  the  case  of  the  upcoming  paging 
auctions,  the  Commission  believes  that 
shielding  certain  information  from  the 
bidders  will  help  to  speed  the  bidding 
since  there  will  be  less  of  an 
opportunity  for  strategic  gaming 
practices  to  dtcur.  The  Commission  will 
announce  by  PuWic  Notice  prior  to  the 
auction  the  precise  information  that  will 
be  revealed  to  bidders  during  the 
auction.  This  information  may  be 
limited  to  the  high  bids  (no  identities  of 
bidders)  and  may  also  include  the  total 
number  of  bids  on  each  license.  The  loss 
of  efficiency  from  denying  bidders  the 


identities  of  likely  winners  of  adjacent 
licenses  should  be  minimal  because,  in 
contrast  to  broadband  personal 
communications  services,  paging  does 
not  provide  for  roaming  and  there  is 
little  uncertainty  about  technologies 
(i.e.,  GSM  versus  CDMA  technology). 

30.  Activity  Rule.  The  Commission 
will  employ  the  Mi Igrom- Wilson 
activity  rules  for  the  paging  auctions. 
These  rules  discourage  delay  by  bidders 
and  expedite  simultaneous  multiple 
round  auctions  in  which  a  simultaneous 
stopping  rule  is  used.  Under  the 
Milgrom-Wilson  rules,  the  auction  is 
divided  into  three  stages  and  the 
minimum  required  activity  level, 
measured  as  a  fraction  of  the  bidder's 
eligibiUty  in  the  current  round,  will 
increase  during  the  course  of  the 
auction. 

31.  In  each  round  of  Stage  One,  a 
bidder  that  wishes  to  maintain  its 
current  eligibility  is  required  to  be 
active  on  licenses  encompassing  at  least 
60  percent  of  the  activity  units  for 
which  it  is  currently  eligible.  The 
number  of  activity  units  for  a  given 
license  is  calculated  by  multiplying  the 
amount  of  spectrum  (in  MHz)  by  the 
population  of  the  market.  A  bidder's 
eligibility  is  determined  by  multiplying 
the  activity  units  by  a  specified 
monetary  figure.  Failure  to  maintain  the 
requisite  activity  level  will  result  in  a 
reduction  in  the  amount  of  activity  units 
upon  which  a  bidder  will  be  eligible  to 
bid  in  the  next  round  of  bidding  (unless 
an  activity  rule  waiver  is  used).  During 
Stage  One,  if  bidding  activity  is  below 
the  required  minimum  level,  eligibility 
in  the  next  round  will  be  calculated  by 
multiplying  the  current  round  activity 
by  five-thirds  (5/3).  Ehgibility  for  each 
applicant  at  the  start  of  the  auction  is 
determined  by  the  amount  of  the 
upfront  payment  received  and  the 
licenses  identified  in  its  auction 
application. 

32.  In  each  round  of  Stage  Two,  a 
bidder  that  wishes  to  maintain  its 
current  eligibiUty  is  required  to  be 
active  on  at  least  80  percent  of  the 
activity  units  for  which  it  is  eUgible  in 
the  current  round.  During  Stage  Two,  if 
activity  is  below  the  required  minimum 
level,  ehgibility  in  the  next  round  will 
be  calculated  by  multiplying  the  current 
round  activity  by  five-fourths  (5/4). 

33.  In  each  round  of  Stage  Three,  a 
bidder  that  wishes  to  maintain  its 
current  eligibiUty  must  be  active  on 
licenses  encompassing  at  least  98 
percent  of  the  activity  imits  for  which 
it  is  eligible  in  the  current  round.  In 
Stage  Three,  if  activity  in  the  current 
round  is  below  98  percent  of  current 
eligibility,  eligibility  in  the  next  round 
will  be  calculated  by  multiplying  the 


current  round  activity  by  fifty  forty- 
ninths  (50/49). 

34.  The  Commission  reserves  the 
discretion  to  set  and,  by  announcement 
before  or  during  the  auction,  vary  the 
requisite  minimum  activity  levels  (and 
associated  eligibility  calculations)  for 
each  auction  stage.  Retaining  this 
fiexibility  will  improve  the 
Commission's  abiUty  to  control  the  pace 
of  the  auction  and  help  ensure  that  the 
auction  is  completed  within  a 
reasonable  period  of  time. 

35.  For  paging  auctions,  the 
Commission  will  use  the  following 
general  transition  guidelines.  The 
auction  will  start  in  Stage  One  and 
typically  will  move  to  Stage  Two  when 
the  auction  activity  level  is  below  ten 
percent  for  three  consecutive  rounds  in 
Stage  One.  In  general,  the  auction  will 
move  from  Stage  Two  to  Stage  Three 
when  the  auction  activity  level  is  below 
ten  percent  for  three  consecutive  rounds 
in  Stage  Two.  In  no  case  can  the  auction 
revert  to  an  earlier  stage.  The 
Commission  retains  the  discretion  to 
determine  and  axmounce  during  the 
course  of  an  auction  when,  and  if,  to 
move  from  one  auction  stage  to  the  next. 
These  determinations  will  be  based  on 

a  variety  of  measures  of  bidder  activity 
including,  but  not  limited  to,  the 
auction  activity  level  defined  above,  the 
percentage  of  Ucenses  (measured  in 
terms  of  activity  units)  on  which  there 
are  new  bids,  the  number  of  new  bids, 
and  the  percentage  increase  in  revenue. 

36.  To  avoid  the  consequences  of 
clerical  errors  and  to  compensate  for 
unusual  circumstances  that  might  delay 
a  bidder's  bid  preparation  or  submission 
in  a  particular  round,  bidders  will  be 
provided  with  five  activity  rule  waivers 
that  may  be  used  in  any  round  during 
the  course  of  the  auction.  If  a  bidder's 
activity  level  is  below  the  required 
activity  level,  a  waiver  automatically 
will  be  applied.  A  waiver  will  preserve 
current  eligibility  in  the  next  round,  but 
cannot  be  used  to  correct  an  error  in  the 
amount  bid.  An  activity  rule  waiver 
applies  to  an  entire  roimd  of  bidding 
and  not  to  a  particular  service  area. 

37.  Bidders  will  be  afforded  an 
opportunity  to  override  the  automatic 
waiver  mechanism  when  they  place  a 
bid,  if  they  wish  to  reduce  their  bidding 
eligibility  and  do  not  want  to  use  a 
waiver  to  retain  their  eligibiUty  at  its 
current  level.  If  a  bidder  overrides  the 
automatic  waiver  mechanism,  its 
eligibility  permanently  will  be  reduced 
(according  to  the  formulas  specified 
above),  and  it  will  not  be  permitted  to 
regain  its  bidding  eligibiUty  fitim  a 
previous  round.  An  automatic  waiver 
invoked  in  a  round  in  which  there  are 
no  valid  bids  will  not  keep  the  auction 


open.  Bidders  will  have  the  option  to  . 
proactively  enter  an  activity  rule  waiver 
during  the  bid  submission  period.  If  a 
bidder  submits  a  proactive  waiver  in  a 
round  in  which  no  other  bidding 
activity  occurs,  the  auction  will  remain 
open. 

38.  The  Commission  retains  the 
discretion  to  issue  additional  waivers 
during  the  course  of  an  auction  for 
circumstances  beyond  a  bidder's 
control.  The  Commission  also  retains 
the  flexibility  to  adjust,  by  Public  Notice 
prior  to  an  auction,  the  number  of 
waivers  permitted,  or  to  institute  a  rule 
that  allows  one  waiver  during  a 
specified  number  of  bidding  rounds  or 
during  specified  stages  of  the  auction. 

39.  Duration  of  bidding  rounds.  The 
Commission  retains  the  discretion  to 
vary  the  duration  of  the  bidding  rounds 
or  the  interval  at  which  bids  are 
accepted  in  order  to  move  the  auction 
to  closure  more  quickly.  The  duration  of 
and  intervals  between  bidding  rounds 
will  be  announced  either  by  Public 
Notice  prior  to  the  auction  or  by 
announcement  during  the  auction. 

2.  Procedural  and  Payment  Issues 

a.  Pre-auction  Application  Procedures  ♦ 

40.  The  Commission  will  use  the  pre- 
auction  application  procedures 
established  in  the  Competitive  Bidding 
Second  Report  and  Order,  59  FR  22980 
(May  4. 1994),  for  the  paging  services. 
A  Public  Notice  announcing  the  auction 
will  specify  the  licenses  to  be  auctioned 
and  the  time  and  place  of  the  auction  in 
the  event  that  mutually  exclusive 
applications  are  filed.  The  Public  Notice 
will  also  specify,  inter  alia,  the  short- 
form  fiUng  deadline. 

41.  The  Commission  adopts  the  same 
general  bidding  procedures  used  for  the 
PCS,  900  MHz  SMR.  and  Multipoint 
Distribution  Service  (MDS)  auctions. 
Under  these  procedures,  bidders  will  be 
able  to  submit  bids  remotely,  either 
electronically  or  by  telephone.  The 
Commission  has  established  a  schedule 
of  fees  that  participants  in  the 
competitive  bidding  process  will  be 
assessed  for  certain  on-line  computer 
services,  bidding  software,  and  Bidder 
Information  Packages.  Bidders  will  be 
permitted  to  bid  electronically  only  if 
they  have  filed  a  short-form  application 
electronically.  Bidders  who  file  their 
short-form  applications  manually  may 
bid  only  telepbonically. 

b.  Short-form  Applications 

42.  Section  309(j)(5)  of  the 
Communications  Act  provides  that  no 
person  may  participate  in  an  auction 
unless  such  bidder  "submits  such 
information  and  assurances  as  the 


Commission  may  require  to  demonstrate 
that  such  bidder's  appUcatioa  is 
acceptable  for  filing."  Moreover,  "(nlo 
Ucense  shall  be  granted  to  an  appUcant 
selected  pursuant  to  this  subsection 
imless  the  Commission  determines  that 
the  appUcant  is  qualified  pursuant  to 
(section  309(a))  and  sections  308(b)  and 
310"  of  the  Communications  Act.  47 
U.S.C.  309(j){5).  The  Commission  will, 
therefore,  dismiss  appUcations  not 
meeting  the  requirements  of  its  rules 
prior  to  the  auction. 

43.  The  Commission  disagrees  with 
commenters  who  state  that  it  should  not 
permit  bidders  to  apply  for  all  market 
areas  by  checking  the  "all"  markets  box 
on  their  FCC  Form  175.  The 
Commission  believes  bidders  should 
have  the  flexibility  to  pursue  back-up 
strategies  if  they  are  unable  to  obtain 
their  first  choice  of  licenses.  Moreover, 
any  potential  problems  associated  with 
so-called  blanket  bidding  will  be  cured 
through  the  Commission's  eUgibiUty 
rules  and  the  sulnnission  of  a 
corresponding  upfront  payment. 
Finally,  because  the  Commission  has 
permitted  incumbents  to  expand  their 
systems  pending  the  commencement  of 
the  auction,  it  believes  that  current 
application  rules  will  have  no  impact  on 
planned  expansions  by  incumbents.  The 
Commission  sees  no  reason  to  change  its 
current  appUcation  procedures  at  this 
time. 

44.  If  only  one  application  that  is 
acceptable  for  filing  is  received  for  a 
particular  market,  aittl  thus  there  is  no 
mutual  exclusivity,  the  Commission 
will  issue  a  Public  Notice  cancelling  the 
auction  for  that  license  and  establish  a 
date  for  the  filing  of  a  long-form 
application,  the  acceptance  of  which 
will  trigger  the  procedures  jjermitting 
petitions  to  deny. 

c.  Amendments  and  Modifications 

45.  Applicants  for  paging  auctions 
will  be  provided  with  an  opportimity  to 
correct  minor  defects  in  their  short-form 
applications  prior  to  the  auction.  After 
review  of  the  short-form  applications,  a 
PubUc  Notice  will  be  issued  listing  all 
defective  applications.  Applicants  with 
minor  defects  in  their  applications  will 
be  given  an  opportunity  to  cure  them 
and  resubmit  a  corrected  version. 

d.  Upfront  Payments 

46.  The  Commission  beUeves  that  a 
specific  upfrt)nt  payment  amount 
should  be  estabUshed  for  each  Ucense 
upon  which  bids  are  to  be  made.  It  is 
important,  as  commenters  point  out.  to 
deter  speculation  and  ensure,  to  the 
greatest  extent  practicable,  that  only 
sincere  bidders  participate  in  the 
auction.  The  Commission  delegates  to 


the  Wireless  Telecommunications 
Bureau  the  authority  and  disc^tion  to  ' 
determine  an  appropriate  upfront  -r    )■> 
payment  for  each  Ucense  being 
auctioned,  taking  into  account  such 
factors  as  the  population  and  the 
approximate  amount  of  imencumbered 
spectrum  in  each  geographic  lioeBse 
area.  The  Commission  expects  that  the 
Bureau  will  follow  the  guidelines  laid 
out  in  the  Competitive  Bidding  Second 
Report  and  Order,  and  establish  upfront 
payments  equal  to  approximately  five 
percent  of  the  expected  amounts  of 
winning  bids  for  the  various  licenses.  In 
no  event  will  the  upfront  payment  for 
any  Ucense  be  lees  than  $2,500,  the 
minimum  suggested  in  the  Competitive 
Bidding  Second  Report  and  Order,  and 
the  Bureau  will  retain  the  flexibility  to 
modify  this  minimum  if  experi«ice 
demonstrates  that  a  higher  amount 
would  better  deter  speculative  filings. 

47.  Prior  to  a  paging  license  auction, 
the  Bureau  will  issue  a  Public  Notice 
listing  the  upfit>nt  payment  amoimts 
corresponding  to  the  Ucenses  to  be 
auctioned.  The  number  of  activity  units 
determines  the  amount  of  the  upfront 
payment  for  a  license.  A  prospective 
bidder  must  submit  an  upfront  payment 
equal  to  the  largest  combination  of 
activity  imits  on  which  the  bidder 
anticipates  being  active  in  any  single 
roimd.  Although  a  bidder  may  file 
appUcations  for  every  Ucense  being 
auctioned,  the  total  upfront  payment 
submitted  by  each  applicant  will 
determine  the  combinations  on  which 
the  applicant  will  actually  be  permitted 
to  be  active  in  any  single  round  of 
bidding.  Upfront  payments  will  be  due 
by  a  date  specified  by  Public.Notice,  but 
generally  no  later  than  14  days  before 
the  scheduled  auction. 

e.  Down  Payments 

48.  The  Commission  concludes  that 
winning  bidders  (including  winners  that 
are  small  businesses,  as  discussed 
below)  must  supplement  their  upfront 
payments  with  a  down  payment 
sufficient  to  bring  their  total  deposits  up 
to  20  percent  of  their  winning  bid(s).  If 
the  upfront  payment  amount  on  deposit 
is  greater  than  20  percent  of  the  winning 
bid  amount  after  deducting  any  bid 
withdrawal  and  default  payments  due. 
the  additional  monies  will  be  refunded. 
If  a  bidder  has  withdrawn  a  bid  or 
defaulted,  but  the  amount  of  the 
withdrawal  or  defauU  payment  cannot 
yet  be  determined,  the  bidder  will  be 
required  to  make  a  deposit  of  up  to  20 
percent  of  the  amount  bid.  When  it 
becomes  possible  to  calculate  and  assess 
the  payment,  any  excess  deposit  will  be 
refunded.  Monies  on  account  will  be 
appUed  to  bid  withdrawal  and  default 
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payments  due  before  being  applied 
toward  the  bidder's  down  payment  on 
licenses  the  bidder  has  won  and  seeks 
to  acquire. 

49.  Winning  bidders,  except  small 
businesses,  must  submit  the  required 
down  payment  by  cashier's  check  or  by 
wire  transfer  to  the  Commission's  lock- 
box bank  within  10  business  days 
following  release  of  a  Public  Notice 
announcing  the  close  of  bidding.  All 
auction  winners,  except  those  that 
qualify  for  installment  payments,  will 
be  required  to  make  full  payment  of  the 
balance  of  their  winning  bids  within  10 
business  days  following  Public  Notice 
that  licenses  are  ready  for  grant. 

f.  Bid  Withdrawal,  Default,  and 
Disqualification 

50.  The  Commission  will  apply  its 
general  bid  withdrawal,  default,  and 
disqualification  rules  in  paging  license 
auctions.  If  a  license  is  re-offered  by 
auction,  the  "winning  bid"  refers  to  the 
high  bid  in  the  auction  in  which  the 
hcense  is  re-offered.  If  a  license  is  re- 
offered  in  the  same  auction,  the 
"winning  bid"  refers  to  the  high  bid 
amount  made  subsequent  to  the 
withdrawal  in  that  auction.  If  a  license 
which  is  the  subject  of  withdrawal  or 
default  is  offered  to  the  highest  losing 
bidders  in  the  initial  auction,  as 
op)x>sed  to  being  re-auctioned,  the 
"winning  bid"  refers  to  the  bid  of  the 
highest  bidder  who  accepts  the  offer.  In 
the  unlikely  event  that  there  is  more 
than  one  bid  withdrawal  on  the  same 
license,  the  Commission  will  hold  each 
withdrawing  bidder  responsible  for  the 
difference  between  its  withdrawn  bid 
and  the  amount  of  the  winning  bid  the 
next  time  the  licenses  are  offered  for 
auction.  If  a  license  winner  defaults  or 
is  otherwise  disqualihed  after  an 
auction  is  closed,  the  Commission  will 
exercise  its  discretion  to  hold  a  new 
auction  or  offer  the  license  to  the  second 
highest  bidder. 

51.  If  a  default  or  disqualihcation 
involves  gross  misconduct, 
misrepresentation  or  bad  faith  by  an 
applicant,  the  Commission  may  declare 
the  applicant  and  its  principals 
ineligible  to  bid  in  future  auctions,  and 
may  take  any  other  action  that  it  deems 
necessary,  including  institution  of 
proceedings  to  revoke  any  existing 
licenses  held  by  the  applicant. 

52.  The  Wireless  Telecommunications 
Bureau  has  recently  instituted  an 
additional  procedure  that  warns  bidders 
of  the  possibility  of  a  mistaken  bid,  and 
this  procedure  will  be  utilized  in  the 
paging  Ucense  auctions.  The 
Commission  also  recently  addressed  the 
issue  of  how  its  bid  withdrawal 
payment  provisions  apply  to  bids  that 


are  mistakenly  placed  and  withdrawn. 
See  Atlanta  Tninking  Associates,  Inc. 
and  MAP  Wireless  L.L.C.  Request  to 
Waive  Bid  Withdrawal  Payment 
Provisions,  61  FR  25807  (May  23. 1996), 
recon.  pending. 

g.  Long-form  Applications 

53.  In  the  Competitive  Bidding 
Second  Report  and  Order,  the 
Conunission  established  rules  requiring 
winning  bidders  to  submit  a  long-form 
application.  These  procedures,  which 
are  set  forth  in  §  1.2107  of  the 
Commission's  rules,  47  CFR  1.2107,  will 
be  followed  if  the  winning  bidder  makes 
the  down  payment  in  a  timely  manner. 

h.  Petitions  to  Deny  and  Limitations  on 
Settlements 

54.  The  petition  to  deny  procedures  in 
§§22.130  and  90.163  of  the 
Commission's  rules,  47  CFR  22.130  and 
90.163,  will  apply  to  the  paging 
services.  A  party  filing  a  petition  to 
deny  against  a  paging  license 
application  will  be  required  to 
demonstrate  standing  and  meet  all  other 
applicable  filing  requirements.  Sections 
90.162  and  22.129  of  the  Commission's 
rules,  47  CFR  90.162  and  22.129, 
prevent  the  hling  of  speculative 
applications  and  pleadings  for  purposes 
of  extracting  money  from  applicants. 
Thus,  the  Commission  will  limit  the 
consideration  that  an  individual  or 
entity  is  permitted  to  receive  for 
agreeing  to  withdraw  an  application  or 
petition  to  deny  to  the  legitimate  and 
prudent  expenses  of  the  withdrawing 
applicant  or  petitioner.  To  the  extent 

§§  22.129  and  90.162  conflict  with 
§  1.2105  of  the  Commission's  rules,  47 
CFR  1.2105,  these  provisions  should  not 
apply  to  paging  licenses  awarded 
through  competitive  bidding.  Therefore, 
the  Commission  will  amend  these 
provisions  to  prohibit  agreements  to 
withdraw  mutually  exclusive 
applications,  or  pleadings  filed  by  one 
applicant  against  another  applicant  for  a 
license  in  the  same  geographic  area, 
after  the  deadline  for  filing  short-form 
applications. 

3.  Regulatory  Safeguards 
a.  Anti-Collusion  Rules 

55.  The  Commission  will  require 
paging  licensees  to  comply  wiOi  the 
reporting  requirements  and  rules 
prohibiting  collusion  embodied  in 
§§  1.2105  and  1.2107  of  the 
Commission's  rules,  47  CFR  1.2105  and 
1.2107.  Thus,  after  the  FCC  Form  175 
Bling  deadline,  applicants  may  not 
discuss  the  substance  of  their  bids  or 
bidding  strategies  with  other  applicants, 
other  than  those  identified  on  their 
short-form  appUcations,  that  are  bidding 


in  the  same  license  areas,  even  if  they 
are  not  bidding  for  the  same  spectnun 
blocks. 

56.  Where  specihc  instances  of 
collusion  in  the  competitive  bidding 
process  are  alleged  during  the  petition 
to  deny  process,  the  Commission  may 
conduct  an  investigation  or  refer  such 
complaints  to  the  United  States 
Department  of  Justice  for  investigation. 
Bidders  who  are  found  to  have  violated 
the  antitrust  laws,  in  addition  to  any 
penalties  they  incur  under  the  antitrust 
laws,  or  who  are  found  to  have  violated 
the  Commission's  rules  in  connection 
with  their  participation  in  the  auction 
process,  may  be  subject  to  a  variety  of 
sanctions,  including  forfeiture  of  their 
down  payment  or  their  full  bid  amount, 
revocation  of  their  Ucense(s),  and 
possible  prohibition  from  particiftating 
in  future  auctions. 

b.  Transfer  Disclosure  Requirements 

57.  Section  1.2111(a),  47  CFR 
1.2111(a),  will  apply  to  all  paging 
licenses  obtained  through  the 
competitive  bidding  process.  The 

/k)mmission  sees  nothing  disruptive  in 
requiring  the  disclosure  of  this 
information,  and  believes  these 
disclosure  requirements  are  necessary  to 
the  enforcement  of  its  unjust 
enrichment  provisions.  The 
Commission  also  agrees  with  the 
Federal  Trade  Commission  that 
speculation  in  connection  with  the 
acquisition  of  paging  licenses  is  a  major 
concern.  By  enabling  the  Commission  to 
monitor  license  transfers,  the  disclosure 
requirements  of  §§  1.2111(a),  which 
implements  section  309(j){4)(E)  of  the 
Communications  Act,  (47  U.S.C. 
309())(4)(E)),  will  assist  in  eliminating 
the  problem  of  speculation  while 
providing  safeguards  to  those  who 
might  otherwise  fall  victim  to  deceptive 
practices  used  to  induce  them  to  invest 
in  paging  licenses. 

4.  Treatment  of  Designated  Entities 

a.  Small  Businesses 

58.  Congress  specifically  cited  the 
needs  of  small  businesses  in  enacting 

§  309(j)  of  the  Communications  Act,  47 
U.S.C.  309(j),  directing  the  Commission 
to  promote  economic  opportunities  for 
small  businesses.  While  a  number  of 
small  businesses  are  successfully 
participating  in  the  paging  industry,  the 
Commission  concludes  that  it  is 
appropriate  to  establish  special 
provisions  in  its  paging  rules  for 
competitive  bidding  by  small 
businesses. 


b.  Minority-  and  Women-Owned 
Businesses 

59.  In  the  paging  service,  as  in  other 
auctionable  services,  the  Commission  is 
committed  to  meeting  the  statutory 
objectives  of  promoting  economic 
opportimity  and  competition,  of 
avoiding  excessive  concentration  of 
licenses,  and  of  ensuring  access  to  new 
and  innovative  technologies  by 
disseminating  licenses  among  a  wide 
variety  of  applicants,  including 
businesses  owned  by  members  of 
minority  groups  and  women. 
Commenters  failed  to  provide  record 
evidence  sufficient  to  support  special 
provisions  for  minorities  under  the 
strict  scrutiny  standard  of  judicial 
review,  which  appUes  to  federal  race- 
based  programs.  The  Commission  is  also 
concerned  that  the  record  would  not 
support  gender-based  provisions  under 
intermediate  scrutiny,  which  is  the 
standard  of  judicial  review  that  applies 
to  such  provisions.  Balancing  its 
obligation  to  provide  opportimities  for 
women-  and  minority-owned  businesses 
to  participate  in  spectrum-based 
services  against  its  statutory  duties  to 
facilitate  the  rapid  delivery  of  new 
services  to  the  American  consumer  and 
promote  efficient  use  of  the  spectrum, 
the  Commission  concludes  that  it 
should  not  delay  the  paging  service 
auctions  for  the  amount  of  time  it  would 
take  to  adduce  sufficient  evidence  to 
support  race-  and  gender-based 
provisions.  Moreover,  the  Commission 
beUeves  that  most  minority-  and 
women-owned  businesses  will  be  able 
to  take  advantage  of  the  specific 
provisions  adopted  for  small  businesses. 

c.  Bidding  Credits 

60.  While  bidding  credits  do  not 
guarantee  the  success  of  small 
businesses,  the  Commission  beUeves 
that  they  at  least  provide  such  bidders 
with  an  opportunity  to  successfully 
compete  against  larger,  well-financed 
bidders.  The  Commission  also 
concludes  that  it  is  appropriate  to  adopt 
tiered  bidding  credits  for  paging  auction 
participants  based  on  the  size  of  the 
small  business.  Such  an  approach  will 
further  the  Commission's  mandate 
under  section  309(j)  of  the 
Communications  Act  to  disseminate 
licenses  to  a  variety  of  applicants. 

61.  The  Conunission  therefore  will 
define  a  small  business  as  either  (1)  an 
entity  that,  together  with  its  affiUates 
and  controlUng  principals,  has  average 
gross  revenues  for  the  three  preceding 
years  of  not  more  than  $3  miUion,  or  (2) 
an  entity  that,  together  with  affiliates 
and  controlling  principals,  has  average 
gross  revenues  for  the  three  preceding 


years  of  not  more  than  $15  million.  The 
Commission  will  give  small  businesses 
that,  together  with  affiliates  and 
controlling  principals,  have  average 
gross  revenues  for  the  three  preceding 
years  of  not  more  than  $3  milUon,  a  15 
percent  bidding  credit.  The  Commission 
will  give  small  businesses  that,  together 
with  affiUates  and  controlling 
principals,  have  average  gross  revenues 
for  the  three  preceding  years  of  not  more 
than  $15  million,  a  bidding  credit  of  10 
percent.  These  bidding  credits  take  into 
account  the  difficulties  smaller 
businesses  have  in  accessing  capital. 
Bidding  credits  at  these  levels  also 
achieve  a  reasonable  compromise 
between  the  arguments  of  commenters 
advocating  greater  credits  and  those  of 
commenters  advocating  no  credits. 

62.  For  purposes  of  the  definitions 
adopted  here,  the  Commission  will 
consider  the  gross  revenues  of  the 
applicant,  all  controlling  principals  in 
the  apphcant,  and  affiliates  of  the 
applicant.  The  Commission  chooses  not 
to  impose  specific  equity  requirements 
on  controlling  principals  but  will 
require  that,  in  order  for  an  applicant  to 
qualify  as  a  small  business,  qualifying 
small  business  principals  must  maintain 
both  de  jure  and  de  facto  control  of  the 
applicant.  For  this  purpose,  the 
Commission  will  borrow  from  certain 
Small  Business  Administration  (SBA) 
rules  that  are  used  to  determine  when 

a  firm  should  be  deemed  an  affiUate  of 
a  small  business.  Typically,  de  jure 
control  is  evidenced  by  ownership  of 
50.1  percent  of  an  entity's  voting  stock. 
De  facto  control  is  determined  on  a 
case-by-case  basis.  An  entity  must 
demonstrate  at  least  the  following 
indicia  of  control  to  establish  that  it 
retains  de  facto  control  of  the  apphcant: 
(1)  The  entity  constitutes  or  appoints 
more  than  50  percent  of  the  board  of 
directors  or  ]>artnership  management 
committee;  (2)  the  entity  has  authority 
to  appoint,  promote,  demote  and  fire 
senior  executives  that  control  the  day- 
to-day  activities  of  the  Ucensee;  and  (3) 
the  entity  plays  an  integral  role  in  all 
major  management  decisions.  The 
Commission  cautions  that  while  it  is  not 
imposing  specific  equity  requirements 
on  small  business  principals,  the 
absence  of  significant  equity  could  raise 
questions  about  whether  the  applicant 
qualifies  as  a  bona  fide  small  business. 

63.  Ehgible  small  businesses  will  be 
permitted  to  form  consortia  and  not 
aggregate  their  gross  revenues. 
Additionally,  a  small  corporation  that 
has  dispersed  voting  stock  ownership 
and  no  controlling  affiliates  will  not  t>e 
required  to  aggregate  with  its  ovm 
revenues  the  revenues  of  each 
shareholder  for  purposes  of  small 


business  status.  Thus,  the  Conunission 
clarifies  that  such  an  applicant  may 
quahfy — even  in  the  absence  of 
identifiable  control  being  held  by 
particular  investors. 

d.  Installment  Payments  and  Down 
Payments 

64.  The  Commission  adopts 
installment  payments  for  small  business 
wiimers  in  the  paging  license  auctions. 
The  Commission  recognizes  that  small 
businesses,  including  those  owned  by 
women  and  minorities,  face  capital 
access  difficulties  not  encountered  by 
other  firms.  Thus,  they  require  special 
measures  to  ensiu^  their  participation  in 
the  paging  service.  Licensees  who 
quahfy  as  small  businesses  in  paging 
license  auctions  will  be  entitled  to  pay 
their  winning  bid  amount  in  quarterly 
installments  over  the  term  of  the 
Ucense,  with  interest  charges  to  be  fixed 
at  the  time  of  Ucensing  at  a  rate  equal 

to  the  rate  for  ten-year  U.S.  Treasury 
obligations  plus  2.5  percent.  The  rate  for 
ten-year  U.S.  Treasury  obligations  will 
be  determined  by  taking  the  coupon  rate 
of  interest  on  the  ten-year  U.S.  Treasury 
notes  most  recently  auctioned  by  the 
Treasury  Department  before  licenses  are 
conditionally  granted.  These  licensees 
will  be  able  to  make  interest-only 
payments  for  the  first  two  years  of  the 
license  term.  Timely  payment  of  all 
installments  will  be  a  condition  of  the 
Ucense  grant,  and  failure  to  make  such 
timely  payments  will  be  grounds  for 
revocation  of  the  license. 

65.  The  Commission  declines  to  adopt 
a  second  installment  payment  plan  with 
a  longer  interest-only  period  for  small 
businesses  with  average  gross  revenues 
of  not  more  than  $3  milUon.  The 
Commission  believes  that  the  two-year 
interest-only  period  in  the  single  plan  it 
adopts  will  provide  small  businesses 
with  the  appropriate  level  of  financing 
to  overcome  difficulties  in  attracting 
capital.  Given  that  it  is  making 
additional  financial  assistance  available 
to  very  small  businesses  in  the  form  of 

a  15  percent  bidding  credit,  the 
Commission  does  not  think  a  longer 
interest-only  period  is  justified. 

66.  The  Commission  also  concludes 
that  it  should  provide  for  late  payment 
fees  in  connection  with  its  installment 
payment  plan  for  paging  licensees. 
Therefore,  when  licensees  are  more  than 
fifteen  days  late  in  their  scheduled 
installment  payments,  a  late  payment 
fee  equal  to  5  percent  of  the  amount  of 
the  past  due  payment  will  be  charged. 
For  example,  if  a  $50,000  payment  is 
due  on  June  1.  then  on  June  16  $2,500 

is  due  in  addition  to  the  payment. 
Without  such  a  fee  Ucensees  may  not 
have  adequate  financial  incentives  to 
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make  installment  payments  on  time  and 
may  attempt  to  maximize  their  cash 
flow  at  the  government's  expense  by 
paying  late.  The  5  percent  payment 
adopted  is  an  approximation  of  late 
payment  fees  applied  in  typical 
commercial  lending  transactions. 
Payments  will  be  applied  in  the 
following  order  late  charges,  interest 
charges,  principal  payments. 

67.  The  Commission  believes  that 
small  businesses  should  be  required  to 
pay  a  down  payment  of  20  percent. 
Such  a  requirement  is  consistent  with 
ensuring  that  winning  bidders  have  the 
financial  capability  of  building  out  their 
systems  and  will  provide  the 
Commission  with  stronger  assurance 
against  default  than  a  10  percent  down 
payment.  Increasing  the  amount  of  the 
bidder's  funds  at  risk  in  the  event  of 
default  discourages  insincere  bidding 
and  therefore  increases  the  likelihood 
that  Ucenses  are  awarded  to  parties  who 
are  best  able  to  serve  the  public.  A  20 
percent  down  payment  should  also 
cover  the  required  payments  in  the 
unlikely  event  of  default.  Thus,  small 
business  licensees  will  be  required  to 
bring  their  deposit  up  to  ten  percent  of 
the  winning  bid  within  ten  business 
days  of  the  close  of  the  auction.  Prior  to 
licensing,  they  will  be  required  to  pay 
an  additional  ten  p>ercent.  Specific 
procedures  for  payment  will  be 
provided  in  a  Public  Notice  issued  by 
the  Wireless  Telecommunications 
Bureau.  The  Commission  declines  to 
adopt  reduced  upfront  payment  rules 
for  small  businesses  participating  in 
paging  license  auctions. -The 
Commission  believes  a  uniform  upfront 
payment  provision  for  all  bidders  in  the 
auction  is  necessary  in  order  to  deter 
speculation  and  to  ensure  that  only 
sincere  bidders  participate  in  the 
auction. 

e.  Partitioning 

68.  Based  on  the  strong  support 
expressed  by  commenters  for  granting 
broad  partitioning  rights  to  paging 
Ucensees,  the  Commission  will  permit 
all  MTA  and  EA  paging  licensees  to 
partition  to  any  party  eligible  to  be  a 
paging  hcensee.  The  Commission  takes 
this  acticm  with  respect  to  partitioning 
because  of  its  conclusion  that  allowing 
holders  of  paging  licenses  to  partition 
their  geographic  service  areas  will 
facilitate  the  provision  of  services  in 
small  markets  and  rural  areas. 
Partitioning  will  also  furnish  providers 
of  paging  service  with  operational 
flexibility  that  will  serve  to  promote  the 
most  efficient  use  of  the  siiectrum  and 
encourage  participation  by  a  wide 
variety  of  service  providers.  The 
Commission  will  permit  partitioning  of 


paging  licenses  awarded  through 
competitive  bidding  based  on  any 
license  area  defined  by  the  parties. 

69.  Due  to  the  paucity  of  comments 
on  the  subject,  and  uncertainty  as  to 
whether  it  is  technically  feasible,  the 
Conunission  will  not,  at  this  time, 
authorize  spectrum  disaggregation  for 
the  paging  services.  Instead,  the 
Commission  seeks  information 
regarding  the  technical  feasibility  and 
appropriateness  of  spectrum 
disaggregation  for  the  paging  services  in 
a  Further  Notice  of  Proposed 
Rulemaking. 

70.  Providers  of  paging  service  will  be 
permitted  to  acquire  partitioned  licenses 
in  either  of  two  ways:  (1)  By  forming 
bidding  consortia  to  participate  in 
auctions,  and  then  partitioning  the 
licenses  won  among  consortium 
members;  or  (2)  by  acquiring  partitioned 
licenses  from  other  hcensees  through 
private  negotiation  and  agreement  either 
before  or  after  the  auction.  Each  member 
of  a  consortium  will  be  required  to  file 

a  long-form  application,  following  the 
auction,  for  its  respective  mutually 
agreed-upon  geographic  area.  With 
regard  to  partitioning  by  small 
businesses,  the  Commission  seeks 
comment  in  the  Further  Notice  of 
Proposed  Rulemaking  regarding  the 
treatment  of  bidding  credits  and 
installment  payments.  In  the  event  the 
Commission  receives  applications 
requesting  FCC  consent  to  partitioning 
transfers  from  small  businesses  to  non- 
small  businesses  or  to  small  businesses 
that  quaUfy  for  less  favorable  bidding 
credits,  action  on  such  applications  will 
be  deferred  until  the  adoption  of  rules 
governing  the  treatment  of  bidding 
credits  and  installment  payments. 

f.  Unjust  Enrichment  Provisions  for  Full 
Transfers 

71.  The  Commission  adopts  unjust 
enrichment  rules  for  paging.  These  rules 
provide  that,  during  the  initial  license 
term.  Ucensees  utilizing  bidding  credits 
and  seeking  to  assign  or  transfer  control 
of  a  license  to  an  entity  that  does  not 
meet  the  eligibility  criteria  for  bidding 
credits  will  be  required  to  reimburse  the 
government  for  the  value  of  the  benefit 
conferred  by  the  government,  that  is,  the 
amount  of  the  bidding  credit,  plus 
interest  at  the  rate  imposed  for 
installment-financing  at  the  time  the 
license  was  awarded,  before  the 
assignment  or  transfer  will  be  approved 
by  the  Commission.  Licensees  utilizing 
a  bidding  credit  and  seeking  to  assign  or 
transfer  control  of  a  license  to  a  small 
business  that  meets  the  eligibility 
standards  for  a  lower  bidding  credit  will 
be  required  to  reimburse  the  U.S. 
government  for  the  difference  between 


the  amount  of  the  bidding  credit 
obtained  by  the  original  licensee  and  the 
bidding  credit  for  which  the  assignee, 
transferee  or  new  licensee  is  eligible, 
plus  interest  at  the  rate  imposed  for 
installment  financing  at  the  time  the 
license  was  awarded  as  a  condition  of 
Commission  approval  of  such 
assignment  or  transfer.  If  a  licensee  that 
utilizes  bidding  credits  seeks  to  make 
any  change  in  ownership  structure  that 
would  render  the  licensee  ineligible  for 
bidding  credits,  or  eligible  only  for  a 
lower  bidding  credit,  the  licensee  must 
first  seek  Commission  approval  and 
reimburse  the  government  for  the 
amount  of  the  bidding  credit,  or  the 
difference  between  its  original  bidding 
credit  and  the  bidding  credit  for  which 
it  is  eUgible  after  the  ownership  change, 
plus  interest  at  the  rate  imposed  for 
installment  financing  at  the  time  the 
license  was  awarded.  The  amount  of 
this  payment  will  be  reduced  over  time 
as  follows:  (1)  A  transfer  in  the  first  two 
years  of  the  license  term  will  result  in 
a  forfeiture  of  100  percent  of  the  value 
of  the  bidding  credit  (or  the  difference 
between  the  bidding  credit  obtained  by 
the  original  licensee  and  the  bidding 
credit  for  which  the  new  licensee  is 
ehgible);  (2)  in  year  three  of  the  license 
term  the  payment  will  be  75  percent;  (3) 
in  year  four  the  payment  will  be  50 
percent,  and  (4)  in  year  five  the  payment 
will  be  25  percent,  after  which  there 
will  be  no  required  payment.  These 
payments  will  have  to  be  paid  to  the 
U.S.  Treasury  as  a  condition  of  approval 
of  the  assignment,  transfer,  or 
ownership  change. 

72.  In  addition,  if  a  licensee  that 
qualifies  for  installment  payments  seeks 
to  assign  or  transfer  control  of  its  license 
during  its  term  to  an  entity  that  does  not 
meet  the  small  business  definition,  the 
Commission  will  require  payment  of  the 
remaining  principal  and  any  interest 
accrued  through  the  date  of  assignment 
as  a  condition  of  the  license  assignment 
or  transfer.  Also,  if  an  investor 
subsequently  purchases  an  interest  in 
the  business  and,  as  a  result,  the  gross 
revenues  of  the  business  exceed  the 
applicable  financial  caps,  these  unjust 
enrichment  provisions  will  apply.  The 
Commission  will  apply  these  payment 
requirements  for  the  entire  license  term 
to  ensure  that  small  businesses  look  first 
to  other  small  businesses  when  deciding 
to  transfer  their  licenses.  However,  the 
Commission  will  not  impose  a  holding 
period  or  other  transfer  restrictions  on 
these  licensees. 

g.  Spectrum  Set-aside 

73.  The  Commission  will  not  adopt  an 
entrepreneurs'  block  for  paging  licenses. 
The  large  number  of  licenses  of  different 
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sizes  that  will  be  available  in  the  paging 
auctions  should  allow  for  extensive 
participation  of  small  businesses 
without  an  entrepreneurs'  block. 
Moreover,  the  special  provisions  for 
small  businesses  that  the  Commission 
adopts,  including  installment  payments 
and  tiered  bidding  credits,  will  give 
small  businesses  a  significant 
opportimity  to  acquire  paging  Ucenses 
through  the  auctions. 

m.  Conclusion 

74.  The  Commission  concludes  that 
the  paging  rules  and  geographic  area 
licensing  adopted  in  this  Second  Report 
and  Order  will  fodUtate  future 
development  of  paging  systems  and 
foster  competition  between  paging  and 
other  CMRS  in  general. 

IV.  Procedural  Matters  and  Ordering 
Qauses 

A.  Regulatory  Flexibility  Analysis 

75.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
(RFA),  an  Initial  Regulatory  FlexibiUty 
Analysis  (IRFA)  was  incorporated  in  Uie 
Notice  of  Proposed  Rulemaking  (NPRMi 
in  WT  Docket  No.  96-18.  The 
Commission  sought  written  pubUc 
comment  on  the  proposals  in  the  NPRM, 
including  the  IRFA.  The  Conunission's 
Final  Regulatory  FlexibiUty  Analysis  in 
this  Second  Report  and  Order  conforms 
to  the  RFA,  as  amended  by  the  Contract 
With  America  Advancement  Act  of 
1996.  Pub.  L.  104-121, 110  Stat.  847 
(1996).  (CWAA,  Subtitle  U  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA)  codified 
at  5  U.S.C.  601  et  seq.) 

Need  for  and  Purpose  of  This  Action 

76.  In  the  Second  Report  and  Order, 
in  WT  Docket  No.  96-18,  the 
Commission  adopts  rules  to  establish 
geographic  area  licensing  and 
competitive  bidding  for  Common 
Carrier  Paging  (CCP)  and  exclusive  929 
MHz  Private  Carrier  Paging  (PCP) 
services.  These  rules  are  adopted  to 
establish  a  flexible  regulatory  scheme 
for  paging  services,  which  will  promote 
efficient  licensing  and  competition  in 
the  Commercial  Mobile  Radio  Services 
(CMRS)  marketplace.  The  competitive 
bidding  rules  adopted  in  the  Second 
Report  and  Order  are  pursuant  to 
section  309(j)  of  the  Communications 
Act  of  1934,  as  amended 
(Communications  Act),  which  grants 
authority  to  the  Commission  to  use 
auctions  to  select  among  mutually 
exclusive  applications  for  initial 
Ucenses  for  subscriber-based  services. 


Summary  of  Issues  Raised  in  Response 
to  the  Initial  Regulatory  FlexibiUty 
Analysis 

77.  Several  conunenters  submitted 
comments  in  response  to  the  IRFA. 
These  commenters  contend  that  the 
Commission  did  not  assess  how  the 
proposals  for  market  area  Ucensing  and 
competitive  bidding  will  impact  small 
businesses;  that  market  area  Ucensing 
will  alleviate  some  administrative 
biu^dens  but  the  savings  will  mainly  be 
seen  by  the  largest  paging  operators;  and 
that  market  area  Ucensing  will  impose 
administrative  burdens  and  additional 
costs  on  small  businesses.  In  addition  to 
the  comments  specifically  submitted  in 
response  to  the  IRFA,  several 
commenters  raised  issues  in  their 
comments  to  the  A/PflM  regarding  the 
effects  of  the  proposals  in  the  NPRM  on 
small  businesses.  These  commenters  do 
not  support  geographic  area  licensing 
for  the  exclusive  929  MHz  and  931  MHz 
paging  channels.  These  commenters 
contend  that  geographic  area  licensing 
would  be  disruptive  to  existing 
licensees,  as  well  as  to  the  pubUc, 
without  providing  any  overriding 
benefit.  The  Commission  addresses 
these  issues  in  the  Second  Report  and  • 
Order,  and  concludes  that  geographic 
area  licensing  using  Major  Trading 
Areas  (MTAs)  as  the  geographic  area  for 
these  bands,  is  in  the  pubUc  interest. 
The  Conunission  also  observes  that 
small  businesses  will  be  able  to  use 
bidding  credits  and  installment 
payments  in  order  to  compete  with 
larger  entities  in  the  auction  process. 

78.  Additionally,  several  commenters 
are  opposed  to  geographic  area  licensing 
for  the  35-36  MHz,  43-44  MHz.  152- 
159  MHz.  and  454-460  MHz  bands  and 
claim  that  geographic  area  Ucensing 
would  prevent  the  continued  growth  of 
small  paging  businesses.  Several 
commenters  are  also  opposed  to 
geographic  area  licensing  for  other 
services,  such  as  Basic  Exchange 
Telecommunications  Radio  Service 
(BETRS).  Commenters  argue  that  it  is 
not  in  the  pubUc  interest  to  use 
competitive  bidding  to  select  between 
applications  for  BETRS  and  paging,  as 
this  may  leave  some  rural  areas  without 
any  local  exchange  service.  Conunenters 
contend  that  requiring  local  exchange 
carriers  to  bid  for  BETRS  spectrum 
would  defy  the  requirements  in  the 
Communications  Act  for  imiversal 
service  and  would  jeopardize  the 
Commission's  goal  to  increase 
subscriber  penetration.  The  Commission 
addresses  these  issues  in  the  Second 
Report  and  Order,  and  concludes  that 
geographic  area  Ucensing,  using 
Economic  Areas  (EAs)  as  the  geographic 


area  for  these  bands,  is  in  the  pubUc 
interest.  The  Commission  notes  that 
EAs,  which  are  smaller  than  MTAs,  will 
provide  more  opportunities  for  small 
paging  businesses.  The  Commission  also 
observes  that  small  businesses  will  be 
able  to  use  bidding  credits  and 
installment  payments  in  order  to 
compete  vtrith  larger  entities  in  the 
auction  process.  The  Commission 
concludes  that  rural  areas  will  not  be 
deprived  of  service  because  existing 
BETRS  systems  will  remain  in  place  and 
the  new  partitioning  rules  adopted  in 
the  Second  Report  and  Order  will  allow 
BETRS  operators  to  enter  into 
partitioning  agreements  vtrith  the 
geographic  area  paging  licensees. 
Additionally,  the  Commission  notes  that 
BETRS  operators  wiU  be  able  to  obtain 
additional  sites  on  a  secondary  basis. 

79.  Commenters  are  also  opposed  to 
geographic  Ucensing  for  the  shared 
channels  and  request  that  the 
Commission  maintain  the  present 
system  of  site-by-site  Ucensing  for  these 
channels.  The  commenters  ol»erve  that 
these  chaimels  are  predominantly  used 
by  small  businesses.  The  Conmiission 
finds  that  the  concerns  raised  by  these 
commenters  regarding  the  shared 
channels  are  well-founded  and  therefore 
declines  to  impose  geographic  area 
Ucensing  for  the  shared  channels. 

Description  and  Number  of  Small 
Entities  Involved 

80.  The  rules  adopted  in  this  Second 
Report  and  Order  will  apply  to  current 
paging  operators  and  new  entrants  into 
the  paging  market.  Under  these  rules, 
exclusive  929  MHz  paging  licenses  and 
licenses  for  all  CCP  channels  will  be 
granted  on  a  market  area  basis,  instead 
of  site-by-site,  and  mutuaUy  exclusive 
appUcations  v«rill  be  resolved  through 
competitive  bidding  procedures.  In 
order  to  ensure  the  more  meaningful 
participation  of  small  business  entities 
in  the  auction  for  mutually  exclusive 
geographic  area  paging  Ucenses  the 
Commission  has  adopted  a  two-tier 
definition  of  small  businesses.  A  small 
business  wiU  be  defined  for  these 
purposes  as  either  (1)  an  entity  that, 
together  with  its  affiliates  and 
controUing  principals,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  than  $3  million,  or  (2)  an 
entity  that,  together  with  affiliates  and 
controlling  principals,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  than  $15  miUion.  The  Small 
Business  Administration  (SBA)  has  not 
yet  approved  this  definition  for  paging 
services.  The  Commission  will  utilize 
the  SBA's  definition  applicable  to 
radiotelephone  companies,  i.e.,  an 
entity  employing  less  than  1.500 
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persons.  See  13  CFR  121.201,  Standard 
Industrial  Classification  Code  4812. 

81.  The  Commission  anticipates  that  a 
total  of  16.630  non-nationwide 
geographic  area  licenses  will  be 
auctioned.  The  geographic  area  licenses 
subject  to  auction  will  consist  of  2,550 
MTA  licenses  and  14,080  EA  licenses. 
In  addition  to  the  47  Rand  McNally 
MTAs,  the  Commission  is  adding  three 
MTAs  for  the  U.S.  territories  of  (1) 
Guam  and  the  Northern  Mariana 
Islands,  (2)  Puerto  Rico  and  the  U.S. 
Virgin  Islands,  and  (3)  American  Samoa. 
The  Commission  is  also  licensing 
Alaska  as  a  single  MTA  separate  from 
the  Seattle  MTA.  There  will  be  a  total 
of  51  MTA  licenses  auctioned  for  each 
non-nationwide  fl31  MHz  and  exclusive 
929  MHz  channel.  Auctions  of  paging 
licenses  have  not  yet  been  held,  and 
there  is  no  basis  to  determine  the 
number  of  licenses  that  will  be  awarded 
to  small  entities.  Given  the  fact  that 
nearly  all  radiotelephone  companies 
have  fewer  than  1.000  employees,  and 
that  no  reliable  estimate  of  the  number 
of  prospective  paging  licensees  can  be 
made,  the  Commission  assumes,  for 
purposes  of  the  evaluations  and 
conclusions  in  this  Final  Regulatory 
Flexibility  Analysis,  that  all  the 
auctioned  16,630  geographic  area  paging 
licenses  will  be  awarded  to  small 
entities,  as  that  term  is  defmed  by  the 
SBA.  See  U.S.  Bureau  of  the  Census. 
U.S.  Department  of  Commerce.  1992 
Census  of  Transportation. 
Communications,  and  Utilities.  UC  92- 
S-1.  Subject  Series.  Establishment  and 
Firm  Size.  Table  5,  Employment  Size  of 
Firms:  1992.  SIC  Code  4812  (issued  Mav 
1995). 

Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

82.  Geographic  area  paging  licensees 
may  be  required  to  report  information 
concerning  the  location  of  their 
transmission  sites  under  some 
circumstances,  although  generally  they 
will  not  be  required  to  file  applications 
on  a  site-hy-site  basis.  Additionallv, 
geographic  area  license  applic:ants  will 
be  subject  to  reporting  and 
recordkeeping  requirements  to  comply 
with  the  competitive  bidding  rules. 
Specifically,  applicants  will  apply  for 
paging  license  auctions  by  filing  a  short- 
form  application  (FCC  Form  175). 
Winning  bidders  will  file  a  long-fonn 
application  (FCC  Form  600)  at  the 
conclusion  of  the  auction.  .Additionally, 
entities  seeking  treatment  as  small 
businesses  will  need  to  submi' 
information  pertaining  to  the  gross 
revenues  of  the  small  business  applicant 
and  its  afhiiates  and  controlling 


principals.  Such  entities  will  also  need 
to  maintain  supporting  documentation 
at  their  principal  place  of  business. 

83.  Section  309(i)(4)(E)  of  the 
Communications  Act  directs  the 
Commission  to  "require  such  transfer 
disclosures  and  anti-trafficking 
restrictions  and  payment  schedules  as 
may  be  necessary  to  prevent  unjust 
enrichment  as  a  result  of  the  methods 
employed  to  issue  licenses  and 
permits."  47  U.S.C.  309(j)(4)(E).  The 
Commission  adopted  safeguards 
designed  to  ensure  that  the 
requirements  of  this  section  are 
satisHed,  including  a  transfer  disclosure 
requirement  for  paging  licenses 
obtained  through  the  competitive 
bidding  process.  An  applicant  seeking 
approval  for  a  transfer  of  control  or 
assignment  of  a  license  within  three 
years  of  receiving  a  new  license  through 
a  competitive  bidding  procedure  must, 
together  with  its  application  for  transfer 
of  control  or  assignment,  file  with  the 
Commission  a  statement  indicating  that 
its  license  was  obtained  through 
competitive  bidding.  Such  applicant 
must  also  file  with  the  Commission  the 
associated  contracts  for  sale,  option 
agreements,  management  agreements,  or 
other  documents  disclosing  the  total 
consideration  that  the  applicant  would 
receive  in  return  for  the  transfer  or 
assignment  of  its  license. 

84.  With  respect  to  small  businesses, 
the  Commission  has  adopted  unjust 
enrichment  provisions  to  deter 
speculation  and  participation  in  the 
licensing  process  by  those  who  do  not 
intend  to  offer  service  to  the  public,  or 
who  intend  to  use  the  competitive 
bidding  process  to  obtain  a  license  at  a 
lower  cost  than  they  would  otherwise 
have  to  pay  and  to  later  sell  it  at  a  profit, 
and  to  ensure  that  large  businesses  do 
not  become  the  unintended 
beneficiaries  of  measures  meant  to  help 
small  firms.  Small  business  licensees 
seeking  to  transfer  their  licenses  to 
entities  which  do  not  qualify  as  small 
businesses  (or  which  qualify  for  a  lower 
bidding  credit),  as  a  condition  of 
approval  of  the  transfer,  must  remit  to 
the  government  a  payment  equal  to  a 
portion  of  the  value  of  the  benefit 
conferred  by  the  government. 

85.  Finally,  applicants  and  licensees 
claiming  eligibility  for  competitive 
bidding  as  a  small  business  are  subject 
to  audits  by  the  Commission.  Selection 
for  audit  may  be  random,  on 
information,  or  on  the  basis  of  otl\pr 
factors.  Consent  to  such  audit  is  part  of 
the  certification  included  in  the  short- 
form  application  (FCC  Form  175). 


Steps  Taken  to  Minimize  Burdens  on 
Small  Entities 

86.  Section  309(j)(3)(B)  of  the 
Communications  Act,  47  U.S.C. 
309(j)(3)(B),  provides  that  in 
establishing  eligibility  criteria  and 
bidding  methodologies  the  Commission 
shall,  inter  alia,  promote  economic 
opportunity  and  competition  and  ensure 
that  new  and  innovative  technologies 
are  readily  accessible  by  avoiding 
excessive  concentration  of  licenses  and 
by  disseminating  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women.  Section 
309(j)(4)(A)  of  the  Communications  Act, 
47  U.S.C.  309(j)(4)(A),  provides  that  in 
order  to  promote  such  objectives,  the 
Commission  shall  consider  alternative 
payment  schedules  and  methods  of 
calculation,  including  lump  sums  or 
guaranteed  installment  payments,  with 
or  without  royalty  payments,  or  other 
schedules  or  methods.  In  awarding 
geographic  area  paging  licenses  the 
Commission  is  committed  to  meeting 
the  statutory  objectives  of  promoting 
economic  opportunity  and  competition, 
of  avoiding  excessive  concentration  of 
licenses,  and  of  ensuring  access  to  new 
and  innovative  technologies  by 
disseminating  licenses  among  a.  wide 
variety  of  applicants,  including  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women.  The 
Commission  finds  that  it  is  appropriate 
to  establish  special  provisions  in  the 
paging  rules  for  competitive  bidding  by 
small  businesses.  The  Commission 
believes  that  small  businesses  applying 
for  paging  licenses  should  be  entitled  to 
bidding  credits  and  should  be  permitted 
to  pay  their  bids  in  installments. 

87.  In  order  to  ensure  the  more 
meaningful  participation  of  small 
business  entities  in  paging  auctions,  the 
Commission  has  adopted  a  two-tiered 
definition  of  small  businesses.  This 
approach  will  give  qualifying  small 
businesses  bidding  flexibility.  A  small 
business  will  be  defined  as  either  (1)  an 
entity  that,  together  with  its  affiliates 
and  controlhng  principals,  has  average 
gross  revenues  for  the  three  preceding 
years  of  not  more  than  $3  miUion,  or  (2) 
an  entity  that,  together  with  affiliates 
and  controlling  principals,  has  average 
gross  revenues  for  the  three  preceding 
years  of  not  more  than  $15  million.  The 
Commission  will  require  that  in  order 
for  an  applicant  to  qualify  as  a  small 
business,  qualifying  small  business 
principals  must  maintain  control  of  the 
applicant.  The  Commission  has 
established  bidding  credits  consistent 


with  the  two-tiered  definition  of  a  small 
business.  Small  businesses  that,  together 
with  affiliates  and  controUing 
principals,  have  average  gross  revenues 
for  the  three  preceding  years  of  not  more 
than  $3  miUion  will  receive  a  15  percent 
bidding  credit.  Small  businesses  that, 
together  with  affiliates  and  controlling 
principals,  have  average  gross  revenues 
for  the  three  preceding  years  of  not  more 
than  $15  million  will  receive  a  bidding 
credit  of  10  percent. 

88.  Additionally,  licensees  who 
qualify  as  small  businesses  in  the 
geographic  area  paging  license  auction 
will  be  entitled  to  pay  their  winning  bid 
amount  in  quarterly  installments  over 
the  term  of  the  license,  with  interest 
charges  to  be  fixed  at  the  time  of 
Ucensing  at  a  rate  equal  to  the  rate  for 
ten-year  U.S.  Treasury  obligations  plus 
2.5  percent.  Licensees  who  qualify  for 
this  installment  payment  plan  will  be 
permitted  to  make  interest-only 
payments  for  the  first  two  years  of  the 
license  term.  Timely  payment  of  all 
installments  will  be  a  condition  of  the 
license  grant,  and  failure  to  make  such 
timely  payments  will  be  grounds  for 
revocation  of  the  license. 

89.  The  Commission  is  also  extending 
geographic  partitioning  of  MTA  and  EA 
license  areas  to  all  entities  eUgible  to  be 
paging  licensees.  The  Commission 
believes  that  this  provision  will  allow 
paging  licensees  to  tailor  their  business 
strategies  and  allow  them  to  use  the 
spectrum  more  efficiently,  will  allow 
more  entities  to  participate  in  the 
provision  of  paging  services,  and  will 
facilitate  market  entry  by  small  entities 
that  have  the  ability  to  provide  service 
only  to  a  limited  population. 
Additionally,  the  Commission  is 
maintaining  the  current  site-by-site 
licensing  procedure  for  the  shared 
channels. 

Significant  Alternatives  Considered  and 
Rejected 

90.  The  Commission  considered  and 
rejected  a  proposal  for  geographic  area 
Ucensing  using  MTAs  for  all  licenses. 
Commenters  opposed  this  proposal, 
contending  that  MTAs  were  too  large  for 
the  smaller  paging  systems.  The 
Commission  believes  that  the 
advantages  of  geographic  area 
licensing — flexibility,  enhanced 
regulatory  synmietry  with  other  CMRS, 
and  eliminating  the  inefficiencies  in  the 
licensing  process — are  applicable  to  the 
UHF  and  VHF  channels,  particularly  for 
regional  paging  services  offered  on  these 
bimds.  Based  on  the  record  in  this 
proceeding,  the  Commission  concludes 
that  EAs  would  be  more  appropriate 
than  MTAs  for  the  paging  channels 
below  931  MHz.  The  Commission  agrees 


with  the  commenters  that  the 
geographical  definition  used  should 
correspond  as  much  as  possible  to  the 
geographic  area  that  the  paging 
licensees  seek  to  serve,  and  concludes 
that  EAs,  which  are  smaller  than  MTAs, 
would  fedhtate  the  ability  of  paging 
operators  of  smaller  systems  to 
participate  in  geographic  area  licensing. 

91.  Additionally,  the  Commission 
considered  and  rejected  converting  all 
or  some  of  the  shared  channels  to 
exclusive  use  and  implementing 
geographic  area  licensing.  The 
Commission  also  considered  and 
rejected  limiting  the  number  of 
licensees  on  the  shared  channels.  In  the 
NPRM,  the  Commission  asked  for 
comment  on  whether  to  (1)  convert  the 
shared  channels  to  exclusive  use  and 
implement  geographic  licensing;  (2) 
limit  the  number  of  licenses  per  shared 
channel  and  use  competitive  bidding  to 
choose  among  applications  once  the 
limit  is  reached;  or  (3)  retain  the  status 
quo.  Most  commenters  opposed 
geographic  area  licensing  for  the  shared 
channels,  because  paging  systems  on 
these  channels  are  smaller  paging 
systems,  not  wide-area  systems.  The 
Commission  observed  that  smaller 
paging  systems  have  been  able  to  utilize 
these  channels  effectively  on  a  shared 
basis.  Most  of  the  conmienters  requested 
that  the  Commission  maintain  the 
present  system  of  site-by-site  licensing. 
The  Commission  noted  that  attempting 
to  superimfiose  a  geographic  licensing 
scheme  on  chaimels  that  have 
historically  been  shared  could  cause 
significant  disruption  to  existing 
operations.  Additionally,  the 
Commission  declined  to  adopt  a  cap  on 
licensing  shared  channels,  or  to  convert 
certain  shared  channels  to  exclusive 
Ucensing.  The  difficuUy  with  a  licensing 
cap,  as  noted  by  several  commenters,  is 
that  it  is  the  amount  of  time  a  paging 
channel  is  used  and  the  transmission 
equipment  and  protocol  used,  not  the 
number  of  licensees,  that  determines  the 
capacity  limits  of  a  channel.  The 
Commission  was  also  concerned  that 
picking  certain  shared  channels  to  be 
designated  as  exclusive  would  only 
cause  greater  pressure  on  the  remaining 
shared  channels  and  therefore  could 
limit  opportunities  for  entry  by  smaUer 
systems.  The  Commission  concluded 
that  the  shared  channels  should  not  be 
converted  to  exclusive  use,  and  the 
number  of  licensees  should  not  be 
limited  in  order  to  provide  continued 
opportimities  for  paging  operators, 
particularly  smaU  businesses. 

92.  With  respect  to  competitive 
bidding  rules,  the  Commission 
considered  using  a  market-by-market 
stopping  rule,  which  many  conmienters 


favored  in  order  to  facilitate  bringing  an 
earUer  end  to  the  auction  and  permitting 
the  earUer  close  ofuncontested  maricets. 
The  Commission  adopted  instead  a 
hybrid  simultaneous/license-by-Ucense 
stopping  rule,  which  combines  the 
advantages  of  a  simultaneous  stopping 
rule  and  a  Ucense-by-license  stopping 
rule.  This  approach  will  prevent  the 
auction  from  being  unreasonably  long 
while  also  preserving  bidders'  flexibiUty 
to  pursue  back  up  strategies  and  acquire 
licenses  that  are  consistent  with  their 
business  plans. 

93.  The  Commission  also  considered 
allowing  small  businesses  that  are 
winning  bidders  to  pay  a  lower  down 
payment  than  non-small  businesses. 
The  Commission  concluded,  however, 
that  all  witming  bidders  should  pay  a 
down  payment  of  20  percent  of  their 
winning  bids.  The  Commission  beUeves 
that  a  substantial  down  payment  is 
necessary  to  ensure  that  winning 
bidders  have  the  financial  capability  of 
building  out  their  systems,  and  will 
provide  stronger  assurance  against 
defaults  than  a  reduced  down  payment. 
Increasing  the  amount  of  the  bidder's 
funds  at  risk  in  the  event  of  default 
discourages  insincere  bidding  and 
therefore  increases  the  likelihood  that 
licenses  are  awarded  to  parties  who  are 
best  able  to  serve  the  pubUc.  The 
Commission  also  beUeves  that  a  20 
percent  down  payment  should  cover  the 
required  payments  in  the  unlikely  event 
of  default. 

94.  The  Commission  requested 
comment  on  whether,  in  addiUon  to 
small  business  provisions,  separate 
provisions  should  be  adopted  for 
minority-and  women-owied  entities. 
Few  conmients  were  received  on  this 
issue,  and  commenters  failed  to  provide 
record  evidence  of  discrimination 
sufficient  to  support  race-twsed 
provisions  under  the  strict  scrutiny 
standard  of  judicial  review.  The 
Commission  is  also  concerned  that  the 
record  would  not  support  gender-l>ased 
provisions  under  intermediate  scrutiny. 
Balancing  its  obligation  to  provide 
opportunities  for  women-  and  minority- 
owned  businesses  to  participate  in 
spectrum-based  services  against  its 
statutory  duties  to  facilitate  the  rapid 
deUvery  of  new  services  to  the 
American  consumer  and  promote 
efficient  use  of  the  spectrum,  the 
Commission  concluded  that  it  should 
not  delay  paging  service  auctions  for  the 
amount  of  time  it  would  take  to  adduce 
sufficient  evidence  to  support  race-  and 
gender-based  provisions.  The 
Conunission  beUeves  that  most 
minority-and  women-owned  businesses 
will  be  able  to  take  advantage  of  the 
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specific  provisions  that  it  has  adopted 
for  small  businesses. 

95.  The  Comniission  proposed,  with 
respect  to  installment  payments,  that 
small  businesses  with  not  more  than  $3 
miUion  in  average  gross  revenues  for  the 
preceding  three  years  be  permitted  to 
make  interest-only  payments  for  the  first 
five  years  of  the  license  term,  while 
small  businesses  with  not  more  than 
$15  million  in  average  gross  revenues 
for  the  preceding  three  years  be 
permitted  to  make  interest-only 
payments  during  the  first  two  years.  The 
Commission  concluded,  however,  that 
all  licensees  qualifying  for  installment 
payments  should  be  allowed  to  make 
interest-only  payments  only  for  the  first 
two  years  of  the  license  term.  The 
Commission  declined  to  adopt  a  longer 
interest-only  period  for  small  businesses 
with  average  gross  revenues  of  not  more 
than  $3  million.  The  Commission 
believes  that  the  two-year  interest-only 
period  provides  small  businesses  with 
the  appropriate  level  of  financing  to 
overcome  difficulties  in  attracting 
capital.  Given  that  additional  financial 
assistance  is  being  made  available  to 
very  small  businesses  in  the  form  of  a 

15  percent  bidding  credit,  the 
Commission  does  not  think  a  longer 
interest-only  period  is  needed. 

96.  The  Commission  sought  comment 
on  the  need,  if  any,  for  a  reduced 
upfront  payment  for  entities  qualifying 
as  a  small  business.  The  Commission 
did  not,  however,  adopt  reduced 
upfitint  payment  rules  for  small 
businesses  participating  in  the  p>aging 
license  auction  because  it  believes  that 
a  uniform  upfront  payment  provision 
for  all  bidders  in  the  auction  is 
decessary  in  order  to  deter  specidation 
and  to  ensure  that  only  sincere  bidders 
participate  in  the  auction. 

97.  Finally,  the  Commission 
considered  but  elected  not  to  adopt  a 
spectnun  set-aside  for  entrepreneurs.  In 
the  NPRM,  the  Commission  tentatively 
concluded  that  it  was  not  necessary  to 
adopt  an  entrepreneurs'  block  for  paging 
license  auctions,  and  most  commenters 
opposed  the  creation  of  an 
entrepreneurs'  block  or  other  form  of 
spectrum  set-aside  for  paging  license 
auctions.  The  Commission  believes  that 
the  large  number  of  licenses  of  different 
sizes  that  will  be  available  in  the  paging 
auctions  should  allow  for  extensive 
participation  of  small  businesses 
without  an  entrepreneurs'  block. 
Moreover,  the  Commission  believes  that 
the  special  provisions  for  small 
businesses  that  it  has  adopted, 
including  installment  payments  and 
tiered  bidding  credits,  will  give  small 
businesses  a  significant  opportunity  to 


acquire  paging  licenses  through 
auctions. 

Report  to  Congress 

98.  The  Commission  shall  send  a  copy 
of  this  Final  Regulatory  Flexibility 
Analysis,  along  with  this  Second  Report 
and  Order,  in  a  report  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  5  U.S.C.  801(a)(1)(A). 

B.  Paperwork  Reduction  Act 

99.  This  collection  of  information 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  number  3060- 
0697.  The  FCC  Form  175  is  assigned 
OMB  control  number  3060-0600.  The 
FCC  Form  600  is  assigned  OMB  control 
number  3060-0623. 

C.  Authority 

100.  The  above  action  is  authorized 
under  the  Communications  Act, 
sections  4(i).  303(r).  309(c),  309(j),  and 
332,  47  U.S.C.  154(i),  303(r),  309(c), 
309(j).  and  332,  as  amended. 

D.  Ordering  Clauses 

101.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  of  sections 
4(i),  303(g),  303(r),  and  332(a)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303(g), 
303(r),  and  332(a),  part  22  of  the 
Commission's  rules,  47  CFR  part  22,  is 
amended  as  set  forth  below. 

102.  It  is  further  ordered  that, 
pursuant  to  the  authorify  of  secdons 
4(i),  303(g),  303(r),  and  332(a)  of  die 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303(g), 
303(r),  and  332(a),  part  90  of  the 
Conunission's  rules,  47  CFR  part  90,  is 
amended  as  set  forth  in  below. 

103.  It  is  further  ordered  that  the  rules 
adopted  in  this  Second  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking  will  be  effective  May  12, 
1997. 

104.  It  is  further  ordered  that, 
pursuant  to  47  U.S.C.  155(c),  the  Chief, 
Wireless  Telecommunications  Bureau, 
is  granted  delegated  authority  to 
implement  and  modify  auction 
procedures  in  the  part  22  and  part  90 
paging  services,  including  the  general 
design  and  timing  of  an  auction,  the 
number  and  grouping  of  authorizations 
to  be  offered  in  any  particular  auction, 
the  manner  of  submitting  bids,  the 
amount  of  minimum  opening  bids  and 
bid  increments,  activity  and  stopping 
rules,  and  application  and  payment 
requirements,  including  the  amount  of 
4ipfrt)nt  payments,  and  to  aiuiounce 
such  procedures  by  Public  Notice. 


105.  It  is  further  ordered  that, 
pursuant  to  47  U.S.C.  155(c),  the  Chief, 
Wireless  Telecommunications  Bureau, 
is  granted  delegated  authorify  to  dismiss 
all  mutually  exclusive  paging 
applications  filed  as  of  the  adoption 
date  of  this  Second  Report  and  Order 
and  grant  or  dismiss  all  non-mutually 
exclusive  paging  applicadons  filed  as  of 
the  adoption  date  of  this  Second  Report 
and  Order. 

List  of  Subiects 

47  CFR  Part  22 

Communication  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  90 

Common  carriers.  Reporting  and 
recordkeeping  requirements. 

Federal  CooimunicationB  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Rules  Changes 

1.  Part  22  of  Chapter  I  of  Tide  47  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Part  22— PUBUC  MOBILE  SERVICES 

The  authorify  citation  for  Part  22 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303.  309.  and  332.  48 
Stat.  1066, 1082,  as  amended.  47  U.S.C  154, 
303,  309,  and  332,  unless  otherwise  noted. 

Section  22.99  is  revised  by  adding  the 
following  definitions  (in  alphabetical 
order),  and  revising  the  definition  for 
the  term  "unserved  areas",  to  read  as 
follows: 

S  22.99    DeflnHtons. 

•        •        •        •        • 

Paging  geographic  area  authorization. 
An  authorization  conveying  the 
exclusive  right  to  establish  and  expand 
one  or  more  stations  throughout  a 
paging  geographic  area  or,  in  the  case  of 
a  partitioned  geographic  area, 
throughout  a  specified  portion  of  a 
paging  geographic  area,  on  a  specified 
channel  allocated  for  assignment  in  the 
Paging  and  Radiotelephone  Service. 
These  are  subject  to  the  conditions  that 
no  interference  may  be  caused  to 
existing  co-channel  stations  operated  by 
other  licensees  within  the  paging 
geographic  area  and  that  no  interference 
may  be  caused  to  existing  or  proposed 
co-channel  stations  of  other  licensees  in 
adjoining  paging  geographic  areas. 

Paging  geographic  areas.  Standard 
geographic  areas  used  by  the  FCC  for 
adnoinistrative  convenience  in  the 
licensing  of  stations  to  operate  on 
channels  allocated  for  assignment  in  the 


Paging  and  Radiotelephone  Service.  See 
§  22.503(b). 

•        *        •        •        » 

Unserved  areas.  With  regard  to  a 
channel  block  allocated  for  assignment 
in  the  Cellular  Radiotelephone  Service: 
Geographic  area  in  the  District  of 
Columbia,  or  any  State,  Territory  or 
possession  of  the  United  States  of 
America  that  is  not  within  the  CGSA  of 
any  cellular  system  authorized  to 
transmit  on  that  chaimel  block.  With 
regard  to  a  channel  allocated  for 
assignment  in  the  Paging  and 
Radiotelephone  Service:  Geographic 
area  within  the  EHstrict  of  Cohunbia,  or 
any  State,  Territory  or  possession  of  the 
United  States  of  America  that  is  not 
within  the  service  contour  of  any  base 
transmitter  in  anystation  authorized  to 
transmit  on  that  channel. 
«        •        •        •        * 

The  heading  of  Subpart  B  is  revised 
to  read  as  follows: 

Sut>part  B — Licensing  Requirements 
and  Procedures 

4.  A  new  center  heading  preceding 
§  22.101  is  added  to  read  as  follows: 

Applications  and  Notifications 

5.  Section  22.115  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

$22,115    Content  of  applications. 


•  *  •  • 


(a)  Site-specific  requirements.  The 
following  requirements  apply  to  all 
Public  Mobile  Service  applications  that 
involve  specific  transmitting  antenna 

sites. 

•  •  •  •  • 

6.  Section  22.123  is  amended  by 
revising  paragraphs  (e)(1)  and  (e)(2),  to 
read  as  follows: 

§22.123    aasslfication  of  filings  as  major 
or  minor. 


(e)  *  *  * 

(1)  Request  that  a  paging  geographic 
area  authorization  be  issued  to  the  filer 
on  a  requested  channel: 

(2)  Request  an  authorization  that 
would  establish  for  the  filer  a  new  fixed 
transmission  path  or  service  area  (a  new 
station)  on  a  requested  channel,  unless 
the  new  service  area  would  be  totally 
within  a  paging  geographic  area  for 
which  the  filer  holds  the  paging 
geographic  area  authorization  for  the 
requested  channel; 

•        •        •        •        • 

7.  Section  22.129  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 


§22.129    Agrsementstqdlonilss 
appllcattons,  amendments,  and  pleadings. 

•  *  *  •  « 

(e)  Notwithstanding  the  provisions  of 
this  section,  any  payments  made  or 
received  in  exdiange  for  withdrawing  a 
short-form  application  for  an  FCC 
authorization  awarded  through 
competitive  bidding  shall  be  subject  to 
the  restrictions  set  forth  in  §  1.2105(c)  of 
this  chapter. 

8.  Section  22.131  is  amended  by 
revising  paragraphs  (c)(4)(ii)(A)  and 
(c)(4)(ii)(B),  and  by  adding  a  new 
paragraph  (d)(2)(v).  to  read  as  follows: 

§  22. 1 31    Procedures  for  mutually 
exclusive  applications. 

*  •        •        •        * 

(c)  •  •  * 
'(4)*** 

(ii)  *  *  * 

(A)  If  all  of  the  mutually  exclusive 
applications  in  a  30-day  notice  and  cut- 
off filing  group  are  applications  for 
initial  authorization,  the  FCC 
administers  competitive  bidding 
procedures  in  accordance  with  §  22.201 
through  §  22.227  and  subpart  Q  of  part 
1  of  this  chapter,  as  applicable.  After 
such  procedures,  the  application  of  the 
successful  bidder  may  be  granted  and 
the  other  applications  may  be  dismissed 
without  prejudice. 

(B)  If  any  of  the  mutually  exclusive 
applications  in  a  30-day  notice  and  cut- 
off filing  group  is  an  application  for 
modification,  the  Commission  may 
attempt  to  resolve  the  mutual 
exclusivity  by  facilitating  a  setUement 
between  the  applicants.  If  a  settlement 
is  not  reached  within  a  reasonable  time, 
the  FCC  may  designate  all  apphcations 
in  the  filing  group  for  comparative  - 
consideration  in  a  hearing.  In  this  event, 
the  result  of  the  hearing  disposes  all  of 
the  applications  in  the  filing  group. 

*        •        •        *        • 

(d)  •  •  • 

(2)  *  •  * 

(v)  Any  "short-form"  application 
(filed  on  FCC  Form  175)  requesting  a 
new  paging  geographic  area 
authorization. 


9.  Section  22.165  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§22.165    Additional  transmitlers for 
existing  systsms. 

•        •        •        •        • 

(d)  •  •  • 

(1)  The  interfering  contours  of  the 
additional  transmitter(s)  must  be  totally 
encompassed  by  the  composite 
interfering  contour  of  the  existing 
station  (or  stations  under  common 
control  of  the  applicant)  on  the  same 


.  channel,  except  that  this  limitation  does 
not  apply  to  nationwide  n^work  paging 
stations  or  in-building  radiation 
systems. 

*        •        •        •        • 

10.  A  new  center  heading  consisting 
of  §§  22.201  through  22.227  is  added  to 
read  as  follows: 

Competitive  Bidding  Procedures 

22.201  Scope  of  competitive  bidding  rules. 
22.203  Competitive  bidding  design  for 

paging  licensing. 
22.205  Competitive  bidding  mechanisms. 
22.207  Withdrawal,  default,  and 

disqualification  payments. 
22.209  Bidding  applications  (FOC  Form  175 

and  175-S  short-form). 
22.211  Submission  of  upfront  payments  and 

down  ptayments. 
22.213  Long-form  applications  (FOC  Form 

600). 
22.215  Authorization  grant,  denial,  default 

and  disqualification. 
22.217  Bidding  credits  for  small  businesses. 
22.219  Installment  payments  for  licenses 

won  by  small  businesses. 
22.221  Eligibility  for  partitioned  licenses. 
22.223  Definitions  concerning  competitive 

bidding  process. 
22.225  Certifications,  discolsures,  records 

maintenance  and  audits. 
22.227  Petitions  to  deny  and  limitation  on 

settlements. 

Competitive  Bidding  Procedures 

§22.201    Scope  of  compeUttve  bidding 
rules. 

Sections  22.201  through  22.227. 
inclusive  (and,  unless  otherwise 
specified  in  this  part,  the  procedures  set 
forth  in  part  1,  subpart  Q,  of  this 
chapter),  apply  only  to  competitive 
bidding  ("auction")  procedures  for 
authorizations  as  follows: 

(a)  Paging  geographic  area 
authorizations  issued  pursuant  to  this 
part  or  to  part  90  of  this  chapter. 

(b)  (Reserved). 

§22.203    Competitive  bidding  design  for 
paging  licensing. 

A  simultaneous  multiple  round 
auction  wiH  be  used  to  choose  from 
among  mutually  exclusive  initial 
applications  for  paging  geographic  area 
authorizations,  imless  the  FCC  specifies 
otherwise  by  Public  Notice  prior  to  the 
competitive  bidding  procedure. 

i22MS    Competitive  bidding  mechaniams. 

(a)  Sequencing.  The  FCC  will 
establish  and  may  vary  the  sequence  in 
which  paging  geographic  area 
authorizations  are  auctioned. 

(b)  Grouping.  The  FCC  will  determine 
which  licenses  will  be  auctioned 
simultaneously  or  in  combination  based 
on  interdependency  and'administrative 
circumstances. 
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(c)  Minimum  Bid  Increments.  The 
FCX!  may,  by  public  announcement 
before  or  during  an  auction,  require 
minimiun  bid  increments  in  dollar  or 
percentage  terms. 

(d)  Stopping  Rules.  The  FCC  may 
establish  stopping  rules  before  or  during 
an  auction  in  order  to  terminate  the 
auction  within  a  reasonable  time. 

(e)  Activity  Rules.  The  FCC  may 
establish  activity  rules  which  require  a 
minimum  amount  of  bidding  activity.  Ln 
the  event  that  the  FCC  establishes  an 
activity  rule  in  connection  with  a 
simultaneous  niultiple  round  auction, 
each  bidder  may  request  waivers  of  such 
rule  during  the  auction.  The  FCC  may, 
by  public  announcement  either  before 
or  during  an  auction,  specify  or  vary  the 
number  of  waivers  available  to  each 
bidder. 

122.207    Withdrawal,  default,  and 
dIaqualHication  payments. 

The  FCC  will  impose  payments  on 
bidders  who  withdraw  high  bids  during 
the  course  of  an  auction,  who  default  on 
payments  due  after  an  auction 
terminates,  or  who  are  disqualified. 
When  the  FCC  conducts  a  simultaneous 
multiple  round  auction,  payments  will 
be  calculated  as  set  forth  in  §§  1.2104(g) 
and  1.2109  of  this  chapter.  When  the 
amount  of  such  a  payment  cannot  be 
determined,  a  deposit  of  up  to  20 
percent  of  the  amount  bid  on  the  license 
will  be  required. 

S  22.209    Bidding  applications  (FCC  Form 
175  and  175-S  Short-form). 

Each  applicant  to  participate  in 
competitive  bidding  for  paging 
geographic  area  authorizations  must 
submit  an  application  (FCC  Forms  175 
and  175-S)  pursuant  to  the  provisions 
of  §  1.2105  of  this  chapter. 

§  22.21 1    Sut>mission  of  upfront  payments 
and  down  payments. 

(a)  The  FCC  will  require  applicants  to 
submit  an  upfront  payment  prior  to  the 
start  of  a  paging  auction.  The  amount  of 
the  upfront  payment  for  each  geographic 
area  license  auctioned  and  the 
procedures  for  submitting  it  will  be  set 
forth  by  the  Wireless 
Telecommunications  Bureau  in  a  Public 
Notice  in  accordance  with  §  1.2106  of 
this  chapter. 

(b)  Each  winning  bidder  in  a  paging 
auction  must  submit  a  down  payment  to 
the  FCC  in  an  amount  sufHcient  to  bring 
its  total  deposits  up  to  20  percent  of  its 
winning  bid.  All  winning  bidders 
except  small  businesses  will  be  required 
to  make  such  payment  within  ten 
business  days  following  the  release  of  a 
Public  Notice  announcing  the  close  of 
bidding.  Small  justnesses  must  bring 
their  deposits  up  to  10  percent  of  their 


winning  bids  within  ten  business  days 
following  the  release  of  a  Public  Notice 
announcing  the  close  of  bidding,  and 
must  pay  an  additional  10  percent  prior 
to  licensing,  by  a  date  and  time  to  be 
specified  by  Public  Notice. 

§  22.21 3    Long-form  applications  (FCC 
Form  600). 

Each  successful  bidder  for  a  paging 
geographic  area  authorization  must 
submit  a  "long-form"  application  (FCC 
Form  600)  within  ten  business  days 
after  being  notified  by  Public  Notice  that 
it  is  the  winning  bidder.  Applications 
for  paging  geographic  area 
authorizations  on  FCC  Form  600  must 
be  submitted  in  accordance  with 
§  1.2107  of  this  chapter,  all  applicable 
procedures  set  forth  in  the  rules  in  this 
part,  and  any  applicable  PubUc  Notices 
that  the  FCC  may  issue  in  connection 
with  an  auction.  After  an  auction,  the 
FCC  will  not  accept  long-form 
applications  for  paging  geographic  area 
authorizations  from  anyone  other  than 
the  auction  winners  and  parties  seeking 
partitioned  licenses  pursuant  to 
agreements  with  auction  winners  under 
§22.221. 

f  22.215    Authorization  grant,  denial, 
default,  and  disqualification. 

(a)  Each  winning  bidder.. except  those 
eligible  for  installment  payments,  will 
be  required  to  pay  the  full  balance  of  its 
winning  bid  within  ten  business  days 
following  Public  Notice  that  the  FCC  is 
prepared  to  award  the  authorization. 

(b)  A  bidder  that  withdraws  its  bid 
subsequent  to  the  close  of  bidding, 
defaults  on  a  payment  due,  or  is 
disqualihed,  is  subject  to  the  payments 
specified  in  §  22.207,  §  1.2104(g),  or 

§  1.2109  of  this  chapter,  as  applicable. 

§22.217    Bidding  credits  for  small 
businesses. 

(a)  A  winning  bidder  that  qualifies  as 
a  small  business  or  a  consortium  of 
small  businesses  as  defined  in 

§  22.223(b)(l)(i)  may  use  a  bidding 
credit  of  15  percent  to  lower  the  cost  of 
its  winning  bid.  A  winning  bidder  that 
qualifies  as  a  small  business  or  a 
consortium  of  small  businesses  as 
defined  in  §  22.223(b)(l)(ii)  may  use  a 
bidding  credit  of  ten  percent  to  lower 
the  cost  of  its  winning  bid. 

(b)  Unjust  Enrichment: 

(1)  If  a  small  business  that  utilizes  a 
bidding  credit  under  this  section  seeks 
to  transfer  control  or  assign  an 
authorization  to  an  entity  that  is  not  a 
small  business  under  §  22.223(b)(1).  or 
seeks  to  make  any  other  change  in 
ownership  that  would  result  in  the 
licensee  losing  eligibility  as  a  small 
business,  the  small  business  must  seek 
FCC  approval  and  reimburse  the  U.S. 


government  for  the  amount  of  the 
bidding  credit  (plus  interest  at  the  rate 
imposed  for  installment  financing  at  the 
time  the  license  was  awarded),  as  a 
condition  of  approval  of  such 
assignment,  transfer,  or  other  ownership 
change. 

(2)  If  a  small  business  that  utilizes  a 
bidding  credit  under  this  section  seeks 
to  transfer  control  or  assign  an 
authorization  to  a  small  business 
meeting  the  eligibility  standards  for  a 
lower  bidding  credit,  or  seeks  to  make 
any  other  change  in  ownership  that 
would  result  in  the  licensee  qualifying 
for  a  lower  bidding  credit  under  this 
section,  the  licensee  must  seek  FCC 
approval  and  reimburse  the  U.S. 
government  for  the  difference  between 
the  amount  of  the  bidding  credit 
obtained  by  the  licensee  and  the  bidding 
credit  for  which  the  assignee,  transferee, 
or  licensee  is  eligible  under  this  section 
(plus  interest  at  the  rate  imposed  for 
installment  financing  at  the  time  the 
license  was  awarded),  as  a  condition  of 
the  approval  of  such  assignment, 
transfer,  or  other  ownership  change. 

(3)  The  amount  of  payments  made 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section  will  be  reduced  over  time 
as  follows:  A  transfer  in  the  first  two 
years  of  the  license  term  will  result  in 

a  forfeiture  of  100  percent  of  the  value 
of  the  bidding  credit  (or  the  difference 
between  the  bidding  credit  obtained  by 
the  original  licensee  and  the  bidding 
credit  for  which  the  post-transfer 
licensee  is  eligible);  in  year  3  of  the 
license  term  the  payment  will  be  75 
percent;  in  year  4  the  payment  will  be 
50  percent;  and  in  year  5  the  payment 
will  be  25  percent,  after  which  there 
will  be  no  assessment. 

§  22.219    Installment  payments  for  licenses 
won  by  small  businesses. 

(a)  Each  licensee  that  qualifies  as  a 
small  business  under  §  22.223(b)(1)  may 
pay  the  remaining  80  percent  of  the  net 
auction  price  for  the  license  in 
installment  payments  over  the  term  of 
the  authorization.  Interest  charges  shall 
be  fixed  at  the  time  of  licensing  at  a  rate 
equal  to  the  rate  for  ten-year  U.S. 
Treasury  obligations  plus  2.5  percent. 
An  eligible  licensee  may  make  interest- 
only  payments  for  two  years.  Payments 
of  interest  and  principal  shall  be 
amortized  over  the  remaining  eight 
years  of  the  license  term. 

(b)  Late  Installment  Payment. 

(1)  Any  licensee  that  submits  a 
scheduled  installment  payment  more 
than  15  days  late  will  be  charged  a  late 
payment  fee  equal  to  5  percent  of  the 
amount  of  the  past  due  payment. 


(2)  Payments  will  be  applied  in  the 
following  order:  late  charges,  interest 
charges,  principal  payments. 

(c)  Unjust  Enrichment: 

(1)  If  a  licensee  that  utilizes 
installment  financing  under  this  section 
seeks  to  assign  or  transfer  control  of  its 
license  to  an  entity  not  meeting  the 
eligibility  standards  for  installment 
financing,  the  licensee  must  seek  FCC 
approval  and  make  full  payment  of  the 
remaining  unpaid  principal  and  unpaid 
interest  accrued  through  the  date  of 
assignment  or  transfer  as  a  condition  of 
FCC  approval. 

(2)  If  a  Ucensee  that  utilizes 
installment  financing  under  this  section 
seeks  to  make  any  change  in  ownership    , 
structure  that  would  result  in  the 
hcensee  losing  eligibility  for  installment 
payments,  the  licensee  shall  first  seek 
FCX  approval  before  making  such  a 
change  in  ownership  structure  and  must 
make  full  payment  of  the  remaining 
unpaid  principal  and  unpaid  interest 
accrued  through  the  date  of  such  change 
in  ownership  structure  as  a  condition  of 
FCX  approval. 

%  22.221     Eligibility  for  partitioned  licenses. 

If  partitioned  licenses  are  being 
applied  for  in  conjimction  with  a 
Ucense(s)  to  be  awarded  through 
competitive  bidding  procedures — 

(a)  The  applicable  procedures  for 
filing  short-form  applications  and  for 
submitting  upfront  payments  and  down 
payments  contained  in  this  chapter 
shall  be  followed  by  the  appUcant,  who 
must  disclose  as  part  of  its  short-form 
application  all  parties  to  agreement(s) 
with  or  among  other  entities  to  partition 
the  license  pursuant  to  this  section,  if 
won  at  auction  [see  47  CFR 
1.2105(a)(2)(viii)): 

(b)  Each  party  to  an  agreement  to 
partition  the  license  must  file  a  long- 
form  application  (FCC  Form  600)  for  its 
respective,  mutually  agreed-upon 
geographic  area  together  with  the 
application  for  the  remainder  of  the 
MTA  or  EA  filed  by  the  auction  winner. 

(c)  If  the  partitioned  license  is  being 
applied  for  as  a  partial  assigimient  of  the 
MTA  or  EA  license  following  grant  of 
the  initial  license,  request  for 
authorization  for  partial  assignment  of  a 
Ucense  shall  be  made  pursuant  to 
§22.137. 

9  22.223    Definitiorts  concerning 
coinp«tttive  bidding  process. 

(a)  Scope.  The  definitions  in  this 
section  apply  to  §§  22.201  through 
22.227,  unless  otherwise  specified  in 
those  sections. 

(b)  Small  business:  consortium  of 
small  businesses.  (1)  A  small  business  is 
an  entity  that  either. 


(i)  Together  with  its  affiliates  and 
controlling  principals  has  average  gross 
revenues  that  are  not  more  than  $3 
million  for  the  precedingthree  years;  or 

(ii)  Together  with  its  amUates  and 
controlling  principals  has  average  gross 
revenues  &at  are  not  more  than  $15 
miUion  for  the  preceding  three  years. 

(2)  For  purposes  of  determining 
whether  an  entity  meets  either  the  $3 
million  or  $15  million  average  annual 
gross  revenues  size  standard  set  forth  in 
paragraph  (b)(1)  of  this  section,  the  gross 
revenues  of  the  entity,  its  affiUates,  and 
controlhng  principals  shall  be 
considered  on  a  ciunulative  basis  and 
aggregated. 

(3)  A  consortium  of  small  businesses 
is  a  conglomerate  organization  formed 
as  a  joint  venture  between  or  among 
mutually  independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  of  a  small  business  in 
paragraph  (b)(1)  of  this  section.  Each 
individual  member  must  establish  its 
eUgibility  as  a  small  business,  as 
defined  in  this  section.  Where  an 
applicant  (or  Ucensee)  is  a  consortium 
of  small  businesses,  the  gross  revenues 
of  each  small  business  shall  not  be 
aggregated. 

(c)  Gmss  Revenues.  Gross  revenues 
shall  mean  all  income  received  by  an 
entity,  whether  earned  or  passive,  before 
any  deductions  are  made  for  costs  of 
doing  business  (e.g.,  cost  of  goods  sold). 
Gross  revenues  are  evidenced  by 
audited  financial  statements  for  the 
relevant  number  of  calendar  or  fiscal 
years  preceding  the  filing  of  the 
applicant's  short-form  apphcation.  If  an 
entity  was  not  in  existence  for  all  or  part 
of  the  relevant  period,  gross  revenues 
shall  be  evidenced  by  the  audited 
financial  statements  of  the  entity's 
predecessor-in-interest  or,  if  there  is  no 
identifiable  predecessor-in-interest, 
unaudited  financial  statements  certified 
by  the  appUcant  as  acciu^te.  When  an 
applicant  does  not  otherwise  use 
audited  financial  statements,  its  gross 
revenues  may  be  certified  by  its  chief 
financial  officer  or  its  equivalent. 

(d)  Affiliate.— {\)  Basis  for  Affiliation. 
An  individual  or  entity  is  an  affiliate  of 
an  appUcant  if  such  individual  or  entity: 

(i)  Directly  or  indirectly  controls  or 
has  the  power  to  control  the  appUcant, 
or 

(ii)  Is  directly  or  indirectly  controlled 
by  the  applicant,  or 

(iii)  Is  oirectly  or  indirectly  controlled 
by  a  third  party  or  parties  who  also 
control  or  have  the  power  to  control  the 
applicant,  or 

(iv)  Has  an  "identity  of  interest"  with 
the  applicant. 

(2)  Nature  of  control  in  determining 
affiliation,  (i)  Every  business  concern  is 


considered  to  jiave  one  or  more  parties 
who  directly  or  indirectly  control  or 
have  the  power  to  control  it.  Control 
may  be  affirmative  or  negative  and  it  is 
immaterial  whether  it  is  exercised  so 
long  as  the  power  to  control  exists. 

Example  for  paragraph  ldX2)(i).  An 
applicant  owning  50  ptercent  of  the  voting 
stock  of  another  concern  would  have 
negative  power  to  control  such  concern  since 
such  party  can  block  any  action  of  the  other 
stockholders.  Also,  the  bylaws  of  a 
coiporation  may  jjermit  a  stockholder  with 
less  than  50  percent  of  the  voting  stock  to 
block  any  actions  taken  by  the  other 
stockholders  in  the  other  entity.  Affiliation 
exists  when  the  applicant  has  the  power  to 
control  a  concern  while  at  the  same  time 
another  person,  or  persons,  are  in  control  of 
the  concern  at  the  will  of  the  party  or  parties 
with  the  power  of  control. 

(ii)  Control  can  arise  through  stock 
ownership;  occupancy  of  diiBCtor, 
officer  or  key  employee  positions; 
contractual  or  other  business  relations; 
or  combinations  of  these  and  other 
bctors.  A  key  employee  is  an  employee 
who,  because  of  his/her  position  in  the 
concern,  has  a  critical  influence  in  or 
substantive  control  over  the  operations 
or  management  of  the  concern. 

(iii)  Control  can  arise  through 
management  positions  if  the  voting 
stock  is  so  widely  distributed  that  no 
effective  control  can  be  estabUshed. 

Example  for  paragraph  (d)(2)(iiij-  In  a 
corporation  where  the  officers  and  directors 
own  various  size  blocks  of  stock  totaling  40 
percent  of  the  corporation's  voting  stock,  but 
no  officer  or  director  has  a  block  sufficient 
to  give  him/her  control  or  the  power  to 
control  and  the  remaining  60  percent  is 
widely  distributed  with  no  individual 
stockholder  having  a  stock  interest  greater 
than  10  fwrcent,  management  has  the  powCT 
to  control.  If  {)ersons  with  such  management 
control  of  the  other  entity  are  controlling 
principals  of  the  applicant,  the  other  entity 
will  be  deemed  an  affiliate  of  the  applicant. 

(3)  Identity  of  interest  between  and 
among  persons.  Affiliation  can  arise 
between  or  among  two  or  more  pwrsons 
with  an  identity  of  interest,  such  as 
members  of  the  same  family  or  persons 
with  common  investments.  In 
determining  if  the  applicant  controls  or 
is  controlled  by  a  concern,  persons  with 
an  identity  of  interest  will  be  treated  as 
though  they  were  one  person. 

(i)  Spousal  affiliation.  Both  spouses 
are  deemed  to  own  or  control  orhave 
the  power  to  control  interests  owned  or 
controlled  by  either  of  them,  unless  they 
are  subject  to  a  legal  separation 
recognized  by  a  court  of  competent 
jurisdiction  in  the  United  States. 

(ii)  Kinship  affiliation.  Immediate 
family  members  will  be  presumed  to 
own  or  control  or  have  the  power  to 
control  interests  owned  or  controUed  by 
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other  immediate  family  members.  In 
this  context  "immediate  family 
member"  means  father,  mother, 
husband,  wife,  son,  daughter,  brother, 
sister,  father-  or  mother-in-law,  son-  or 
daughter-in-law,  brother-  or  sister-in- 
law,  step-father,  or  -mother,  step- 
brother, or  -sister,  step-son.  or 
-daughter,  half-brother  or  -sister.  This 
presumption  may  be  rebutted  by 
showing  that: 

(A)  Toe  family  members  are 
estranged. 

(B)  The  family  ties  are  remote,  or 

(C)  The  family  members  are  not 
closely  involved  with  each  other  in 
business  matters. 

Example  for  pamffoph  (d)(3)(ii)-  A  owns  a 
controlling  interest  in  Corporation  X.  A's 
sister-in-law.  B.  has  a  controlling  interest  in 
a  paging  geographic  area  authorization 
application.  Because  A  and  B  have  a 
presiunptive  kinship  affiliation,  A's  interest 
in  Corporation  X  is  attributable  to  B,  and  thus 
to  the  applicant,  unless  B  rebuts  the 
presumption  with  the  necessary  showing. 

(4)  Affiliation  thmugh  stock 
ownership,  (i)  An  applicant  is  presimied 
to  control  or  have  the  power  to  control 

a  concern  if  he/she  owns  or  controls  or 
has  the  power  to  control  50  percent  or 
more  of  its  voting  stock. 

(ii)  An  appUcant  is  presumed  to 
control  or  have  the  power  to  control  a 
concern  even  though  he/she  owns, 
controls,  or  has  the  power  to  control  less 
than  50  percent  of  the  concern's  voting 
stock,  if  the  block  of  stock  he/she  oMms, 
controls,  or  has  the  power  to  control  is 
large  as  compared  with  any  other 
outstanding  block  of  stock. 

(iii)  If  two  or  more  persons  each  owns, 
controls  or  has  the  power  to  control  less 
than  50  percent  of  the  voting  stock  of  a 
concern,  such  minority  holdings  are 
equal  or  approximately  equal  in  size. 
and  the  aggregate  of  these  minority 
holdings  is  large  as  compared  with  any 
other  stock  holding,  the  presumption 
arises  that  each  one  of  these  persons 
individually  controls  or  has  the  power 
to  control  the  concern;  however,  such 
presumption  may  be  rebutted  by  a 
showing  that  sudi  control  or  power  to 
control,  in  fact,  does  not  exist. 

(5)  Affiliation  arising  under  stock 
options,  convertible  debentures,  and 
agreements  to  merge.  Stock  options, 
convertible  debentures,  and  agreements 
to  merge  (including  agreements  in 
principle)  are  generally  considered  to 
have  a  present  effect  on  the  power  to 
control  the  concern.  Therefore,  in 
making  a  size  determination,  such 
options,  debentures,  and  agreements 
will  generally  be  treated  as  though  the 
rights  held  thereunder  had  been 
exercised.  However,  neither  an  affiUate 
nor  an  appUcant  can  use  such  options 


and  debentures  to  appear  to  terminate 
its  control  over  another  concern  before 
it  actually  does  so. 

Example  1  for  paragraph  (d)(5).  If  company 
B  holds  an  option  to  purchase  a  controlling 
interest  in  company  A,  who  holds  a 
controlling  interest  in  a  paging  geographic 
area  authorization  application,  the  situation 
is  treated  as  though  company  B  had  exercised 
its  rights  and  had  become  owner  of  a 
controlling  interest  in  company  A.  The  gross 
revenues  of  company  B  must  be  taken  into 
account  in  determining  the  size  of  the 
applicant. 

Example  2  for  paragraph  (d)(5).  If  a  large 
company,  BigCo,  holds  70%  (70  of  100 
outstanding  shares)  of  the  voting  stock  of 
company  A,  who  holds  a  controlling  interest 
in  a  paging  geographic  area  authorization 
application,  and  gives  a  third  party,  SmallCo. 
an  option  to  purchase  50  of  the  70  shares 
owned  by  BigCo,  BigCo  will  be  deemed  to  be 
an  affiliate  of  comp>any  A,  and  thus  the 
applicant,  until  SmallCo  actually  exercises 
its  options  to  purchase  such  shares.  In  order 
to  prevent  Bi^Co  from  circumventing  the 
intent  of  the  rule  which  requires  such 
options  to  be  considered  on  a  fully  diluted 
basis,  the  option  is  not  considered  to  have 
present  effect  in  this  case. 

Example  3  for  paragraph  (d)(5).  If  company 
A  has  entered  into  an  agreement  to  merge 
with  company  B  in  the  future,  the  situation 
is  treated  as  though  the  merger  has  taken 
place. 

(6)  Affiliation  under  voting  trusts,  (i) 
Stock  interests  held  in  trust  shall  be 
deemed  controlled  by  any  person  who 
holds  or  shares  the  power  to  vote  such 
stock,  to  any  person  who  has  the  sole 
power  to  sell  such  stock,  and  to  any 
person  who  has  the  right  to  revoke  the 
trust  at  will  or  to  replace  the  trustee  at 
will. 

(ii)  If  a  trustee  has  a  familial,  personal 
or  extra-trust  business  relationship  to 
the  grantor  or  the  beneficiary,  the  stock 
interests  held  in  trust  will  be  deemed 
controlled  by  the  grantor  or  beneficiary, 
as  appropriate. 

(iii)  If  the  primary  purpose  of  a  voting 
trust,  or  similar  agreement,  is  to  separate 
voting  power  from  beneficial  ownership 
of  voting  stock  for  the  purpose  of 
shifting  control  of  or  the  power  to 
control  a  concern  in  order  that  such 
concern  or  another  concern  may  meet 
the  Commission's  size  standards,  such 
voting  trust  shall  not  be  considered 
valid  for  this  purpose  regardless  of 
whether  it  is  or  is  not  recognized  within 
the  appropriate  jurisdiction. 

(7)  Affiliation  through  common 
management.  Affiliation  generally  arises 
where  officers,  directors,  or  key 
employees  serve  as  the  majority  or 
otherwise  as  the  controlling  element  of 
the  board  of  directors  and/or  the 
management  of  another  entity. 

(8)  Affiliation  through  common 
facihties.  AffiUation  generally  arises 


where  one  concern  shares  oflice  space 
and/or  employees  and/or  other  faciUties 
with  another  concern,  particularly 
where  such  concerns  are  in  the  same  or 
related  industry  or  field  of  operations, 
or  where  such  concerns  were  formerly 
affiliated,  and  through  these  sharing 
arrangements  one  concern  has  control, 
or  potential  control,  of  the  other 
concern. 

(9)  Affiliation  through  contractual 
relationships.  Affiliation  generally 
arises  where  one  concern  is  dependent 
upon  another  concern  for  contracts  and 
business  to  such  a  degree  that  one 
concern  has  control,  or  potential 
control,  of  the  other  concern. 

(10)  Affiliation  under  joint  venture 
arrangements,  (i)  A  joint  venture  for  size 
determination  purposes  is  an 
association  of  concerns  and/or 
individuals,  with  interests  in  any  degree 
or  proportion,  formed  by  contract, 
express  or  impUed,  to  engage  in  and 
carry  out  a  single,  specific  business 
venture  for  joint  profit  for  which 
purpose  they  combine  their  efforts, 
property,  money,  skill  and  knowledge, 
but  not  on  a  continuing  or  permanent 
basis  for  conducting  business  generally. 
The  determination  whether  an  entity  is 
a  joint  venture  is  based  upon  the  facts 
of  the  business  operation,  regardless  of 
how  the  business  operation  may  be 
designated  by  the  parties  involved.  An 
agreement  to  share  profits/losses 
proportionate  to  each  party's 
contribution  to  the  business  operation  is 
a  significant  factor  in  determining 
whether  the  business  operation  is  a  joint 
venture. 

(ii)  The  parties  to  a  joint  venture  are 
considered  to  be  affiliated  with  each 
other. 

S  22.225    Certifications,  disclosures, 
rscords  maintansnce  and  audits. 

(a)  Short-form  applications: 
certifications  and  disclosure.  In  addition 
to  certifications  and  disclosures 
required  by  part  1,  subpart  Q,  of  this 
chapter,  each  applicant  for  a  paging 
license  which  qualifies  as  a  small 
business  or  consortium  of  small 
businesses  shall  append  the  following 
information  as  an  exhibit  to  its  FCC 
Form  175: 

(1)  The  identity  of  the  applicant's 
controlling  principals  and  affiliates, 
and.  if  a  consortium  of  small  businesses, 
the  members  in  the  joint  venture;  and 

(2)  The  applicant's  gross  revenues, 
computed  in  accordance  with  §  22.223. 

(b)  Long  form  applications: 
certifications  and  disclosure.  Each 
applicant  submitting  a  long-form 
application  for  a  (Mging  geographic  area 
authorization  and  qualifying  as  a  small 


business  shall,  in  an  exhibit  to  its  long- 
form  application: 

(1)  Disclose  separately  and  in  the 
aggregate  the  gross  revenues,  computed 
in  accordance  with  §  22.223,  for  each  of 
the  following:  the  applicant,  the 
applicant's  affihates.  the  applicant's 
controlUng  principals,  and.  if  a 
consortium  of  small  businesses,  the 
members  of  the  joint  venture; 

(2)  List  and  summarize  all  agreements 
or  other  instruments  (with  appropriate 
references  to  specific  provisions  in  the 
text  of  such  agreements  and 
instruments)  that  support  the 
applicant's  eligibility  as  a  small 
business  under  §§22.217  through 
22.223.  including  the  establishment  of 
de  facto  and  de  jure  control;  such 
agreements  and  instruments  include, 
but  are  not  limited  to,  articles  of    , 
incorporation  and  bylaws,  shareholder 
agreements,  voting  or  other  trust 
agreements,  franchise  agreements,  and 
any  other  relevant  agreements, 
including  letters  of  intent,  oral  or 
written;  and 

(3)  List  and  summarize  any  investor 
protection  agreements,  including  rights 
of  first  refusal,  supermajority  clauses, 
options,  veto  rights,  and  rights  to  hire 
and  fire  employees  and  to  appoint 
members  to  boards  of  directors  or 
management  committees. 

(c)  Records  maintenance.  All  winning 
bidders  quaUfying  as  small  businesses 
shall  maintain  at  their  principal  place  of 
business  an  updated  file  of  ownership, 
revenue,  and  asset  information, 
including  any  documents  necessary  to 
estabhsh  eligibility  as  a  small  business 
and/or  consortium  of  small  businesses 
under  §  22.223.  Licensees  (and  their 
successors-in-interest)  shall  maintain 
such  files  for  the  term  of  the  license. 
Applicants  that  do  not  obtain  the 
license(s)  for  which  they  applied  shall 
maintain  such  files  until  the  grant  of 
such  license(s)  is  final,  or  one  year  from 
the  date  of  the  filing  of  their  short-form 
application  (FCC  Form  175),  whichever 
is  earlier. 

(d)  Audits.  (1)  Applicants  and 
licensees  claiming  eligibility  as  a  small 
business  or  consortium  of  small 
businesses  under  §§22.217  through 
22.223  shall  be  subject  to  audits  by  the 
Commission.  Selection  for  audit  may  be 
random,  on  information,  or  on  the  basis 
of  other  factors. 

(2)  Consent  to  such  audits  is  part  of 
the  certification  included  in  the  short- 
form  application  (FCC  Form  175).  Such 
consent  shall  include  consent  to  the 
audit  of  the  applicant's  or  licensee's 
books,  documents  and  other  material 
(including  accounting  procedures  and 
practices)  regardless  of  form  or  type, 
sufficient  to  confirm  that  such 


applicant's  or  licensee's  representations 
are,  and  remain,  accurate.  Such  consent 
shall  include  inspection  at  all 
reasonable  times  of  the  faciUties.  or 
parts  thereof,  engaged  in  providing  and 
transacting  business,  or  keeping  records 
regarding  licensed  paging  service  and 
shall  also  include  consent  to  the 
interview  of  principals,  employees, 
customers  and  suppUers  of  the 
applicant  or  Ucensee. 

(e)  Definitions.  The  terms  affiliate, 
small  business,  consortium  of  small 
businesses,  and  gross  revenues,  used  in 
this  section  are  defined  in  §  22.223. 

$22,227    Petitions  to  deny  and  limitations 
on  setttoments. 

(a)  Procedures  regarding  petitions  to 
deny  long-form  applications  in  the 
paging  service  will  be  governed  by 

§§  1.2108(b)  through  1.2108(d)  of  this 
chapter.  §22.130.  and  §90.163. 

(b)  The  consideration  that  an 
individual  or  an  entity  will  be  permitted 
to  receive  for  agreeing  to  withdraw  an 
application  or  a  petition  to  deny  will  be 
limited  by  the  provisions  set  forth  in 

§  22.129,  §  90.162,  and  §  1.2105(c)  of 
this  chapter. 

11.  Section  22.313  is  amended  by 
revising  paragraphs  (a)(4),  (a)(5)  and 
adding  new  paragraph  (a)(6)  to  read  as 
follows: 

$22,313    SlatkMi  ktontmcatlon. 

***** 

(a)*  •  * 

(4)  Stations  using  Basic  Exchange 
Telephone  Radio  Systems  in  the  Rural 
Radiotelephone  Service; 

(5)  Nationwide  network  paging 
stations  operating  on  931  MHz 
chaimels;  or. 

(6)  Stations  operating  pursuant  to 
paging  geographic  area  authorizations. 
***** 

12.  Section  22.352  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

$  22.352    Protection  from  interf ersncs. 

Public  Mobile  Service  stations 
operating  in  accordance  with  FCC  rules 
that  provide  technical  channel 
assignment  criteria  for  the  radio  service 
and  channels  involved,  all  other 
applicable  FCC  rules,  and  the  terms  and 
conditions  of  their  authorizations  are 
normaUy  considered  to  be  non- 
interfering.  If  the  FCC  determines, 
however,  that  interference  that 
significantly  interrupts  or  degrades  a 
radio  service  is  being  caused,  it  may,  in 
accordance  with  the  provisions  of 
sections  303(f)  and  316  of  the 
Communications  Act  of  1934,  as 
amended,  (47  U.S.C.  303(0,  316). 
require  modifications  to  any  PubUc 


Mobile  station  as  necessary  to  eliminate 
such  interference. 

•        *        •        *        • 

13.  A  new  §  22.503  is  added,  to  read 
as  follows: 

$  22.503    Paging  geographic  araa 
auttwrtzatlons. 

The  FCC  considers  appUcations  for 
and  issues  paging  geographic  area 
authorizations  in  the  Paging  and 
Radiotelephone  Service  in  accordance 
with  the  rules  in  this  section.  Each 
paging  geographic  area  authorization 
contains  conditions  requiring 
compUance  with  paragraphs  (h)  and  (i) 
of  this  section. 

(a)  Channels.  The  FCC  may  issue  a 
paging  geographic  area  authorization  for 
any  chaimel  listed  in  §  22.531  of  this 
part  or  for  any  channel  pair  Usted  in 
§22.561  of  this  part. 

(b)  Paging  geographic  areas.  The 
paging  geographic  areas  are  as  follows: 

(1)  The  Nationwide  paging  geographic 
area  comprises  the  District  of  Columbia 
and  all  States.  Territories  and 
possessions  of  the  United  States  of 
America. 

(2)  The  Major  Trading  Areas  (MTAs) 
as  defined  in  the  Rand  McNally  1992 
Commercial  Atlas  &■  Marketing  Guide. 
123rd  Edition,  at  pages  38-39,  with  the 
following  changes  and  additions: 

(i)  The  Seattle  paging  geographic  area 
does  not  include  Alaska. 

(ii)  Alaska  is  a  paging  geographic  area. 

(iii)  Guam  and  the  Northern  Mariana 
Islands  (combined)  are  a  paging 
geographic  area. 

(iv)  Puerto  Rico  and  the  United  States 
Virgin  Islands  (combined)  are  a  paging 
geographic  area. 

(v)  American  Samoa  is  a  p>aging 
geographic  area. 

(3)  The  Economic  Areas  (EAs),  as 
defined  by  the  Department  of 
Commerce,  Bureau  of  Economic 
Analysis. 

(c)  Availability.  The  FCC  may 
determine  whether  to  issue  a  paging 
geographic  area  authorization  for  any 
specific  channel  or  channel  pair  in  any 
specific  paging  geographic  area.  The 
FCC  may  replace  existing  site  specific 
authorizations  for  facilities  on  a  chaimel 
or  channel  pair  located  in  a  paging 
geographic  area  with  a  paging 
geographic  area  authorization  for  that 
channel  or  channel  pair,  if  in  its  sole 
discretion,  the  FCC  determines  that  the 
pubUc  interest  would  be  served  by  such 
replacement. 

(d)  Filing  windows.  The  FCC  accepts 
applications  for  paging  geographic  area 
authorizations  only  during  filing 
windows.  The  FOC  issues  Public 
Notices  annoimcing  in  advance  the 
dates  of  the  fiUng  windows,  and  the 
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specific  paging  geographic  areas  and 
channels  for  which  applications  may  be 
accepted. 

(e)  One  grant  per  geographic  area. 
The  FCC  may  grant  one  and  only  one 
application  for  a  paging  geographic  area 
authorization  for  any  specific  channel  or 
channel  pair  in  any  specific  paging 
geographic  area  defined  in  paragraph  (b) 
of  this  section.  Selection  from  among 
mutually  exclusive  applications  for  a 
paging  geographic  area  authorization 
will  be  made  in  accordance  with  the 
procedures  in  §§  22.131  and  22.200 
through  22.299.  If  after  the  selection 
process  but  prior  to  filing  a  "long  form" 
application,  a  successful  bidder  decides 
to  partition  the  paging  geographic  area, 
the  FCC  may  require  and  accept 
multiple  "long  form"  applications  from 
the  consortium  members. 

(f)  Exclusive  right  to  expand.  During 
the  term  of  a  paging  geographic  area 
authorization,  the  FCC  does  not  accept, 
from  anyone  other  than  the  paging 
geographic  area  licensee,  any  major 
application  for  authorization  to  operate 
a  facility  that  would  serve  unserved  area 
within  the  paging  geographic  area 
specified  in  that  paging  geographic  area 
authorization,  on  the  channel  specified 
in  that  paging  geographic  area 
authorization,  unless  any  extension  of 
the  interfering  contour  of  the  proposed 
facility  falls: 

(1)  Within  the  composite  interfering 
contour  of  another  licensee;  or, 

(2)  Into  unserved  area  and  the  paging 
geographic  area  licensee  consents  to 
such  extension. 

(g)  Subsequent  applications  not 
accepted.  During  the  term  of  a  paging 
geographic  area  authorization,  the  FCC 
does  not  accept  any  application  for 
authorization  relating  to  a  facility  that  is 
or  would  be  located  within  the  paging 
geographic  area  specified  in  that  paging 
geographic  area  authorization,  on  the 
channel  specified  in  that  paging 
geographic  area  authorization,  except  in 
the  following  situations: 

(1)  FCC  grant  of  an  application 
authorizing  the  construction  of  the 
facility  could  have  a  significant 
environmental  effect  as  defined  by 
§  1.1307  of  this  chapter.  See 

§  22.115(a)(5). 

(2)  Specific  international  coordination 
procedures  are  required,  prior  to 
assignment  of  a  channel  to  the  facility, 
pursuant  to  a  treaty  or  other  agreement 
between  the  United  States  government 
and  the  government  of  Canada  or 
Mexico  See §22. 169 

(3)  The  paging  geographic  area 
licensee  or  another  licensee  of  a  system 
within  the  paging  geographic  area 
applies  to  assign  its  authorization  or  for 
FCC  consent  to  a  transfer  of  control. 


(h)  Adjacent  geographic  area 
coordination  required.  Before 
constructing  a  facility  for  which  the 
interfering  contour  (as  defined  in 
§  22.537  or  §  22.567,  as  appropriate  for 
the  channel  involved)  would  extend 
into  another  paging  geographic  area,  a 
paging  geographic  area  licensee  must 
obtain  the  consent  of  the  relevant  co- 
channel  paging  geographic  area 
licensee,  if  any.  into  whose  area  the 
interfering  contour  would  extend.  In  the 
event  that  there  is  no  co-channel  paging 
geographic  area  licensee  from  whom  to 
obtain  consent  in  the  area  into  which 
the  interfering  contour  would  extend, 
the  facility  may  be  constructed  and 
operated  subject  to  the  condition  that,  at 
such  time  as  the  FCC  issues  a  paging 
geographic  area  license  for  that  adjacent 
geographic  area,  either  consent  must  be 
obtained  or  the  facility  modified  or 
eliminated  such  that  the  interfering 
contour  no  longer  extends  into  the 
adjacent  geographic  area. 

(i)  Protection  of  existing  service.  All 
facilities  constructed  and  operated 
pursuant  to  a  paging  geographic  area 
authorization  must  provide  co-channel 
interference  protection  in  accordance 
with  §  22.537  or  §  22.567,  as  appropriate 
for  the  channel  involved,  to  all  co- 
channel  facilities  of  other  licensees 
within  the  paging  geographic  area  that 
were  authorized  on  May  12,  1997  and 
have  remained  authorized  continuously 
since  that  date. 

(j)  Site  location  restriction.  The 
transmitting  antenna  of  each  facility 
constructed  and  operated  pursuant  to  a 
paging  geographic  area  authorization 
must  be  located  within  the  paging 
geographic  area  specified  in  the 
authorization. 

(k)  Coverage  requirements.  Failure  by 
a  paging  geographic  area  licensee  to 
meet  either  of  the  coverage  requirements 
in  paragraphs  (k)(l)  and  (k)(2)  of  this 
section,  or  alternatively,  the  substantial 
service  requirement  in  paragraph  (k)(3) 
of  this  section,  may  result  in  automatic 
termination  or  non-renewal  of  a  paging 
geographic  area  license.  For  the  purpose 
of  this  paragraph,  to  "cover"  area  means 
to  include  geographic  area  within  the 
composite  of  the  service  contour(s) 
determined  by  the  methods  of  §§  22.537 
or  22.567,  as  appropriate  for  the 
particular  channel  involved.  Licensees 
may  determine  the  population  of 
geographic  areas  included  within  their 
service  contours  using  either  the  1990 
census  or  the  2000  census,  but  not  both. 

(1)  No  later  than  three  years  after  the 
initial  grant  of  a  paging  geographic  area 
authorization,  the  licensee  must 
construct  or  otherwise  acquire  and 
operate  sufficient  facilities  to  cover  one 
third  of  the  population  in  the  paging 


geographic  area.  The  licensee  must 
notify  the  FCC  (FCC  Form  489).  no  later 
than  15  days  after  the  end  of  the  three 
year  period,  either  that  it  has  satisfied 
this  requirement  or  that  it  plans  to 
satisfy  the  alternative  requirement  to 
provide  substantial  service  in 
accordance  with  paragraph  (k)(3)  of  this 
section. 

(2)  No  later  than  five  years  after  the 
initial  grant  of  a  paging  geographic  area 
authorization,  the  licensee  must 
construct  or  otherwise  acquire  and 
operate  sufficient  facilities  to  cover  two 
thirds  of  the  population  in  the  paging 
geographic  area.  The  licensee  must 
notify  the  FCC  (FCC  Form  489).  no  later 
than  15  days  after  the  end  of  the  five 
year  period,  either  that  it  has  satisfied 
this  requirement  or  that  it  has  satisfied 
the  alternative  requirement  to  provide 
substantial  service  in  accordance  with 
paragraph  (k)(3)  of  this  section. 

(3)  As  an  alternative  to  the  coverage 
requirements  of  paragraphs  (k)(l)  and 
(k)(2)  of  this  section,  the  paging 
geographic  area  licensee  may 
demonstrate  that,  no  later  than  five 
years  after  the  initial  grant  of  its  paging 
geographic  area  authorization,  it 
provides  substantial  service  to  the 
paging  geographic  area.  "Substantial 
service"  means  service  that  is  sound, 
favorable,  and  substantially  above  a 
level  of  mediocre  service  that  would 
barely  warrant  renewal. 

14.  Section  22.507  is  revised  to  read 
as  follows: 

§  22.507    Number  of  transmitters  per 
station. 

This  section  concerns  the  number  of 
transmitters  licensed  under  each  station 
authorization  in  the  Paging  and 
Radiotelephone  Service,  other  than 
paging  geographic  area  authorizations. 

(a)  Operationally  related  transmitters. 
Each  station  must  have  at  least  one 
transmitter.  There  is  no  limit  to  the 
number  of  transmitters  that  a  station 
may  comprise.  However,  transmitters 
within  a  station  should  be  operationally 
related  and/or  should  serve  the  same 
general  geographical  area.  Of)erationally 
related  transmitters  are  those  that 
operate  together  as  a  system  (e.g., 
trunked  systems,  simulcast  systems), 
rather  than  independently. 

(b)  Split  of  large  systems.  The  FCC 
may  split  wide-area  systems  into  two  or 
more  stations  for  administrative 
convenience.  Except  for  nationwide 
paging  and  other  operationally  related 
transmitters,  transmitters  that  are 
widely  separated  geographically  are  not 
licensed  under  a  single  authorization. 

(c)  Consolidation  of  separate  stations. 
The  FCC  may  consolidate  separately 
authorized  stations  upon  request  (FCC 
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Form  600)  of  the  licensee,  if  appropriate 
under  paragraph  (a)  of  this  section. 

(d)  Replacement  of  site-by-site 
authorizations  with  single 
authorization.  After  a  paging  geographic 
area  authorization  for  a  channel  has 
been  issued,  the  FCC  may.  on  its  own 
motion,  replace  the  authorization(s)  of 
any  other  licensee  (for  facilities  located 
within  that  paging  geographic  area  on 
that  channel)  with  a  single  replacement 
authorization. 

15.  Section  22.529  is  revised  to  read 
as  follows: 

§  22.529    Application  requirements  for  the 
Paging  and  Radiotelephone  Service. 

In  addition  to  information  required  by 
Subparts  B  and  D  of  this  part, 
applications  for  authorization  in  the 
Paging  and  Radiotelephone  Service 
must  contain  the  applicable  information 
and  data  described  in  this  section. 

(a)  Administrative  information.  The 
following  information,  associated  with 
Form  FCC  600.  Schedule  A,  is  required 
as  indicated.  Each  applicatioii  of  any 
type,  iQcluding  applications  for  paging 
geographic  area  authorizations,  must 
contain  one  and  only  one  Schedule  A. 

(1)  The  purpose  of  the  filing  is 
required  for  each  application  of  any 
type. 

(2)  The  geographic  area  designator, 
channel  and  geographic  area  name  are 
required  only  for  each  application  for  a 
paging  geographic  area  authorization. 

(3)  The  FCC  control  point  number,  if 
any,  the  location  (street  address,  city  or 
town,  state),  the  telephone  number  and 
an  indication  of  the  desired  database 
action  are  required  only  for  each 
application  proposing  to  add  or  delete  a 
control  point. 

(4)  The  FCC  location  number,  file 
number  and  location  (street  address, 
city  or  town,  state)  of  authorized 
facilities  tha^have  not  been  constructed 
are  required  only  for  each  application 
requesting  an  extension  of  time  to 
construct  those  facilities. 

(b)  Technical  data.  The  following 
data,  associated  with  FCC  Form  600, 
Schedule  B.  are  required  as  indicated 
for  each  application  that  is  not  an 
application  for  a  paging  geographic  area 
authorization.  Applications  for  a  paging 
geographic  area  authorization  must  not 
contain  Schedule  B.  Other  type  of 
applications  may  contain  as  many 
Schedule  Bs  as  are  necessary  for  the 
intended  purpose. 

(1)  For  each  transmitting  antenna  site 
to  be  added,  deleted  or  modified,  the 
following  are  required:  An  indication  of 
the  desired  database  action,  the  FCC 
location  number,  if  any.  the  street 
address  or  other  description  of  the 
transmitting  antenna  site,  the  city, 


county  and  state,  the  geographical 
coordinates  (latitude  and  longitude), 
correct  to  ±  1  second,  of  the 
transmitting  antenna  site  (NAD  27 
required,  NAD  83  optional),  and  in  the 
case  of  a  proposed  relocation  of  a 
transmitting  antenna,  the  FCC  location 
number  and  geographical  coordinates, 
correct  to  ±  1  second,  of  the  current 
transmitting  antenna  site,  and  an 
indication  of  the  datum  (NAD  27  or 
NAD  83)  to  which  the  geographical 
coordinates  of  the  current  location  are 
referenced. 

(2)  For  each  transmitting  antenna  site 
to  be  added,  deleted  or  modified,  the 
following  supplementary  information  is 
required:  An  indication  as  to  whether  or 
not  the  transmitting  antenna  site  is 
within  200  kilometers  (124  miles)  of  the 
U.S.-Mexico  border,  and  an  indication 
as  to  whether  or  not  the  transmitting 
antenna  site  is  North  of  Line  A  or  East 
of  Line  C.  Line  A  and  Line  C  are  defined 
in  §  2.1  of  this  chapter.  For  each 
adjacent  geographic  area  within  200 
kilometers  (124  miles)  of  each 
transmitting  antenna  site  to  be  added, 
deleted  or  modified,  the  geographic  area 
designator  and  name,  and  the  shortest 
distance  (in  kilometers)  to  the  boundary 
of  that  geographic  area. 

(3)  For  each  antenna  to  be  added, 
deleted  or  modified,  the  following  is 
required:  An  indication  of  the  desired 
database  action,  an  indication  of 
whether  the  antenna  already  exists  or  is 
merely  proposed,  the  FCC  antenna 
number,  if  any.  the  type  of  antenna  (e.g., 
coUinear.  Yagi.  half-wave,  comer 
reflector,  panel,  etc.),  the  name  of  the 
antenna  manufacturer  and  the  model 
number  of  the  antenna,  the  height  (in 
meters)  above  average  terrain  of  the 
center  of  radiation  of  the  antenna,  the 
beamwidth  of  the  main  lobe  of  the 
horizontal  radiation  pattern  of  the 
electric  field  of  the  antenna,  the  height 
(in  meters)  to  the  tip  of  the  antenna 
above  ground  level ,  a  polar  plot  of  the 
horizontal  gain  pattern  of  the  antenna, 
the  antenna  gain  in  the  maximum  lobe 
and  the  electric  field  polarization  of  the 
wave  emitted  by  the  antenna  when 
installed  as  proposed. 

(i)  For  each  transmitter  to  be  added, 
deleted  or  modified,  the  following  is 
required:  the  FCC  transmitter  number,  if 
any.  an  indication  of  the  desired 
database  action,  the  center  frequency  of 
the  requested  channel,  the  transmitter 
classification  (e.g.  base,  fixed  mobile), 
the  designator  for  any  non-standard 
emission  type  to  be  used,  including 
bandwidth  and  modulation  type,  and 
the  maximum  effective  radiated  power. 

(ii)  For  each  of  the  eight  cardinal 
radiais,  the  antenna  height  above  the 
average  elevation  along  the  radial,  and 


the  effective  radiated  power  of  each 
transmitter  in  the  direction  of  the  radial, 
(iii)  For  each  transmitter  proposed  to 
transmit  on  a  channel  reserved  for 
point-to-multipoint  operation  involving 
transmission  to  four  or  more  points  of 
communications  (i.e.  base  transmitters), 
the  following  is  required  for  each  point 
of  communication:  an  indication  of  the 
desired  database  action,  the  FCC 
transmitter  number  or  other  key 
indicator  (e.g.,  I,  n,  ni,  TV),  the  location 
(city  or  tovsm.  state),  and  the 
geographical  coordinates  (latitude  and 
longitude,  NAD  27). 

16.  Section  22.531  is  amended  by 
revising  the  preceding  centered  heading, 
the  section  heading  and  introductory 
text,  and  adding  a  new  paragraph  (f),  to 
read  as  follows: 

Paging  Operation 

§  22.531    Channels  for  paging  operation. 

The  following  channels  are  allocated 
for  assignment  to  base  transmitters  that 
provide  paging  service,  either 
individually  or  collectively  under  a 
paging  geographic  area  authorization. 
Unless  otherwise  indicated,  all  channels 
have  a  bandwidth  of  20  kHz  and  are 
designated  by  their  center  frequencies  in 
MegaHertz. 
***** 

(f)  For  the  purpose  of  issuing  paging 
geographic  area  authorizations,  the 
paging  geographic  areas  used  for  the 
UHF  channels  are  the  MTAs  (see 
§  22.503(b)(2)),  and  the  paging 
geographic  areas  used  for  the  low  and 
high  VHF  channels  are  the  EAs  [see 
§  22.503(b)(3)). 

17.  Section  22.539  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  22.539    Additional  channel  policies. 

***** 

(e)  Additional  transmitters  on  same 
channel.  Notwithstanding  other 
provisions  of  this  section,  the  following 
applications  are  not  considered  to  be 
requests  for  an  additional  paging 
channel: 

(1)  Applications  for  transmitters  to  be 
located  in  the  same  geograpb>c  area  as 
an  authorized  station  contro..ed  by  the 
applicant,  and  to  operate  on  the  same 
paging  channel; 

(2)  Applications  for  transmitters  to  be 
located  within  a  paging  geographic  area 
for  which  the  applicant  holds  the  paging 
geographic  area  authorization  for  the 
requested  channel;  and, 

(3)  Applications  for  paging  geographic 
area  authorizations. 

*        •        •        *        • 

Section  22.551  is  revised  to  read  as 
follows: 
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§22.551    NatkMiwtde  networfc  paging 


The  rules  in  this  section  govern  the 
application  for  and  provision  of 
nationwide  network  paging  service  on 
the  channels  reserved  specifically  for 
such  service  in  §  22.531(b). 

(a)  Nationwide  network  providers: 
organizers.  If  and  when  a  nationwide 
network  paging  chaimel  becomes 
available  for  assignment,  the  PCC  will 
issue  a  Public  Notice  inviting 
applications  from  eligibles  seeking  to 
provide  or  organize  a  nationwide 
network  paging  service.  The  Public 
Notice  will  provide  complete  details 
regarding  application  requirements  and 
procedures. 

(b)  Licensing.  The  FCC  may  issue  a 
paging  geographic  area  authorization  to 
the  nationwide  network  provider  or 
organizer.  All  transmissions  of 
nationwide  network  messages  on  the 
channels  reserved  for  such  service  in 

§  22.531(b)  are  authorized  solely  under 
the  authorization(s)  of  the  nationwide 
network  provider  or  organizer, 
notwithstanding  whether  or  not  the 
messages  pass  through  facilities  owned, 
operated  or  licensed  to  affiliated  local 
carriers. 

Section  22.559  is  amended  by  revising 
the  heading  and  introductory  text  to 
read  as  follows: 

S  22.559    Paging  application  requirements, 
hi  addition  to  information  required  by 
Subparts  B  and  D  and  §  22.529, 
applications  for  authorization  to  operate 
a  paging  transmitter  on  the  channels 
Usted  in  §  22.531 ,  other  than 
applications  for  a  paging  geographic 
area  authorization,  must  contain  the 
applicable  supplementary  information 
described  in  this  section. 


Section  22.561  is  amended  by  revising 
the  introductory  text  to  read  as  follows: 

§22.561    CItanneto  for  one-way  or  two-way 


The  following  chaimels  are  allocated 
for  paired  assignment  to  transmitters 
that  provide  (or  support  other 
transmitters  that  provide)  one-way  or 
two-way  public  land  mobile  service, 
either  individually  or  collectively  under 
a  paging  geographic  area  authorization. 
The  paging  geographic  areas  used  for 
these  channels  are  the  EAs  (see 
§  22.503(b)(3)).  These  channels  may  be 
assigned  for  use  by  mobile  or  base 
transmitters  as  indicated,  and  or  by 
fixed  transmitters  (including  control, 
repeater  or  other  fixed  transmitters).  The 
mobile  chaimels  may  also  be  assigned 
for  use  by  base  or  fixed  transmitters 
under  certain  circumstances  (see 
§  22.567(h)).  Unless  otherwise 
indicated,  all  channels  have  a 


bandwidth  of  20  kHz  and  are  designated 
by  their  center  frequencies  in 
MegaHertz. 

•  •        •        *        * 

Section  22.569  is  amended  by  revising 
paragraph  (d)  to  read  as  follows: 

§22.569    Additional  channel  policles. 

***** 

(d)  Additional  transmitters  on  same 
channel.  Notwithstanding  other 
provisions  of  this  section,  the  following 
applications  are  not  considered  to  be 
requests  for  an  additional  channel: 

(1)  Applications  for  transmitters  to  be 
located  in  the  same  geographic  area  as 
an  authorized  station  controlled  by  the 
applicant,  and  to  operate  on  the  same 
paging  channel; 

(2)  Applications  for  transmitters  to  be 
located  within  a  paging  geographic  area 
for  which  the  applicant  holds  the  paging 
geographic  area  authorization  for  the 
requested  channel;  and, 

(3)  Applications  for  paging  geographic 
area  authorizations. 

•  •        •        •        • 

Section  22.589  is  amended  by  revising 
the  introductory  text  to  read  as  follows: 

§  22.589    One-way  or  two-way  application 
requirements. 

In  addition  to  information  required  by 
subparts  B  and  D  and  §  22.529. 
applications  for  authorization  to  operate 
a  paging  transmitter  on  the  channels 
listed  in  §  22.531,  other  than 
applications  for  a  paging  geographic 
area  authorization,  must  contain  the 
applicable  supplementary  information 
described  in  this  section. 


§22.717    [Amended] 

Section  22.717  is  amended  by 
removing  paragraph  (c). 

A  new  §22.721  is  added  to  read  as 
follows: 

§  22.721    Geographic  area  authorizations. 

Eligible  persons  may  apply  for  a 
paging  geographic  area  authorization  in 
the  Rural  Radiotelephone  Service,  on 
the  channel  pairs  listed  in  §  22.725,  by 
following  the  procedures  and 
requirements  set  forth  in  §  22.503  for 
paging  geographic  area  authorizations. 

25.  A  new  §22.723  is  added  to  read 
as  follows: 

§22.723    Secondary  sit»4>y-sne 
authortzations. 

Authorizations  for  new  facilities 
(including  new  sites  and  additional 
channel  pairs  for  existing  sites)  in  the 
Rural  Radiotelephone  Service 
(including  BETRS  facilities)  may  be 
granted  after  May  12, 1997  only  on  the 
condition  that  such  authorizations  shall 
be  secondary  to  any  existing  or  future 
co-channel  paging  geographic  area 


authorization  in  the  Paging  and 
Radiotelephone  Service  or  the  Rural 
Radiotelephone  Service.  If  the  paging 
geographic  area  licensee  notifies  the 
Rural  Radiotelephone  Service  licensee 
that  operation  of  a  co-channel  secondary 
facility  must  be  discontinued  because  it 
may  cause  interference  to  existing  or 
planned  facilities,  the  Rural 
Radiotelephone  Service  licensee  must 
discontinue  operation  of  that  facility  on 
the  particular  channel  pair  involved  no 
later  than  six  months  after  such  notice. 
II.  Part  90  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1 .  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

Authority:  Sec.  4.  303.  309,  and  332,  48 
Stat.  1066,  1082,  as  amended;  47  U.S.C  154. 
303,  309.  and  332.  unless  otherwise  noted. 

2.  Section  90.162  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  90. 1 62    Agreements  to  dismiss 
applications,  amendments,  or  pleadings 

***** 

(f)  Notwithstanding  the  provisions  of 
this  section,  any  payments  made  or 
received  in  exchange  for  withdrawing  a 
short-form  application  for  an  FCC 
authorization  awarded  through 
competitive  bidding  shall  be  subject  to 
the  restrictions  set  forth  in  section 
§  1.2105(c)  of  this  chapter. 

3.  A  new  §  90.493  is  added  to  read  as 
follows: 

§  90.493    Paging  operations  on  exclusive 
channels  in  the  929-930  MHz  t>and. 

Paging  operations  on  the  exclusive 
channels  in  the  929-930  MHz  band  are 
subject  to  the  rules  set  forth  in  this 
section. 

(a)  Exclusive  channels.  The  center 
frequencies  of  the  channels  in  the  929- 
930  MHz  band  that  may  be  assigned  on 
an  exclusive  basis  are  as  follows: 
929.0125.  929.1125.  929.1375.  929.1875. 
929.2125.  929.2375.  929.2875.  929.3125. 
929.3375,  929.3625.  929.3875.  929.4125. 
929.4375.  929.4625.  929.4875.  929.5125. 
929.5375,  929.5625,  929.5875.  929.6125. 
929.6375.  929.6625,  929.6875,  929.7125, 
929.7375.  929.7625,  929.7875,  929.8125. 
929.8375.  929.8625.  929.8875,  929.9125, 
929.9375,  929.9625,  and  929.9875  MHz. 

(b)  Part  22  licensing,  construction  and 
operation  rules  apply.  Licensing, 
construction  and  operation  of  paging 
stations  on  the  exclusive  channels  in  the 
929-930  MHz  band  are  subject  to  the 
application  filing,  licensing  procedure, 
auction  procedure,  construction, 
operation  and  notification  rules  and 
requirements  that  are  set  forth  in  part  22 
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of  this  chapter  for  paging  stations 
operating  in  the  931-932  MHz  band, 
instead  of  procedines  elsewhere  in  this 
part. 

(c)  Part  22  power  limits  apply;  type 
acceptance  required.  Paging  operations 
on  the  exclusive  channels  in  the  929- 
930  MHz  band  are  subject  to  the 
transmitting  power  limits  set  forth  in 
part  22  of  this  chapter  for  paging 
stations  operating  in  the  931-932  MHz 
band,  instead  of  power  limits  elsewhere 
in  this  part.  Transmitters  used  on  the 
exclusive  channels  in  the  929-930  MHz 
band  must  be  of  a  type  accepted  under 
either  p>art  22  of  this  chapter  or  this  part 
(or  both). 


4.  Section  90.494  is  amended  by 
revising  the  heading,  paragraphs  (a)>  (0 
and  (g),  to  read  as  follows: 

§90.484    Paging  operallona  on  stared 
ctannels  in  the  929-930  MHz  band. 

(a)  This  section  appUes  to  Ucensing  of 
paging  stations  on  the  shared  (non- 
exclusive) channels  in  the  929-930  MHz 
band.  The  center  frequencies  of  these 
channels  are  Usted  in  paragraph  (b)  of 
this  section. 
***** 

(f)  The  effective  radiated  power  for 
base  stations  providing  paging  service 
on  the  shared  channels  must  not  exceed 
3500  Watts. 

(g)  Licenses  may  be  granted  on  these 
shared  paging  channels  only  for 
expansion  (addition  of  new  sites  or 


relocation  of  existing  sites)  or  other 
modification,  assignmuit  at  transfer  of 
control  of  existing,  licensed  private 
(including  Special  Emergency  Radio 
Service)  or  commercial  paging  systems, 
and  for  new  private  (including  Special 
Emergency  Radio  Service),  intemal-use 
paging  systems.  Any  application  for 
authority  to  operate  a  new  commercial 
paging  system  on  any  of  theee  shared 
chaimels  is  unacceptable  for  filing. 

§9a405    [Removed] 

5.  Section  90.495  is  removed. 
§90.496    [Removwq 

6.  Section  90.496  is  removed. 

(FR  Doc  97-6092  Filed  3-11-97;  8:45  am) 
aajjNQcooc  cna-oi-r 
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FEDERAL  COMMUNICATIOftS 
COMMISSION 

47  CFR  Paris  22  and  90 

[WT  Dockat  No.  96-18;  Pf>  OockM  No.  »3- 
2S3;  FCC  97-69] 

Facilitale  Future  Devetopment  of 
Paging  Systems  and  Implementation  of 
Section  309(D  of  the  Communications 
Act— Competitive  Bidding 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  In  this  Further  Notice  of 
Proposed  Rulemaking  (FNPRM),  in  WT 
Docket  No.  96-18  and  PP  Docket  No. 
93-253,  the  Commission  seeks  comment 
on  coverage  requirements  for 
nationwide  geographic  area  licenses, 
partitioning  and  disaggregation  for 
geographic  area  paging  licenses 
(including  nationwfde  licenses),  and  the 
apphcation  procedure  for  the  shared 
chaimels.  The  Commission  seeks  to 
eliminate  or  reduce  paging  bcense 
apphcation  fraud  by  providing 
applicants  with  information  about  the 
risks  of  telecommunications  investment 
and  the  warning  signs  of  possible 
investment  fraud.  The  Commission's 
objective  is  to  provide  paging  licensees 
the  flexibiUty  they  need  to  tailor  their 
service  offerings  to  meet  market 
demands  and  facilitate  greater 
participation  by  small  businesses. 

DATES:  Comments  must  be  hied  on  or 
before  April  17, 1997.  Reply  comments 
are  to  be  filed  on  or  before  May  1,  1997. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street,  NW., 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mika  Savir,  Commercial  Wireless 
Division,  Wireless  Telecommunications 
Bureau,  at  (202)  418-0620,  or  Frank 
Stilwell,  Auctions  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This 
Further  Notice  of  Proposed  Rulemaking 
in  WT  Docket  No.  96-18  and  PP  Docket 
No.  93-253,  adopted  on  February  19, 
1997  and  released  on  February  24,  1997. 
is  available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
FCC  Reference  Center,  Room  239. 1919 
M  Street,  NW.,  Washington,  DC  20554. 
The  complete  text  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Lie.,  2100  M  Street.  NW..  Suite 
140.  Washington,  DC  20037,  (202)  857- 
3800. 


Synopsis  of  the  Further  Notice  of 
Proposed  Rulemaking 

I.  Background 

1.  In  the  Second  Report  and  Order  in 
WT  Docket  No.  96-18,  the  Commission 
adopted  rules  governing  geographic  area 
licensing  for  paging  licenses  and 
competitive  bidding  procedures  for 
auctioning  mutually  exclusive 
apphcations  for  these  Ucenses.  Further 
comment  is  needed  on  several  issues 
such  as  coverage  requirements  for 
nationwide  geographic  area  licenses, 
partitioning  and  disaggregation  for 
geographic  area  Ucenses.  and  possible 
modifications  to  the  apphcation 
procedure  for  shared  channels. 

n.  Further  Notice  of  Proposed 
Rulemaking 

A.  Nationwide  Channels 

2.  In  the  Second  Report  and  Order  in 
WT  Docket  No.  96-18.  the  Commission 
concluded  that  the  three  nationwide  931 
MH2  channels  and  twenty-three  929 
MHz  PCP  nationwide  channels  will  not 
be  subject  to  competitive  bidding.  The 
Commission  did  not  impose  coverage 
requirements  on  the  nationwide 
geographic  area  paging  Ucenses.  The 
Major  Trading  Ajea  (MTA)  and 
Economic  Area  (EA)  geographic  area 
Ucensees.  which  are  not  exempt  from 
competitive  bidding,  are  required  to 
provide  coverage  to  one-third  of  the 
geographic  area  populaUon  within  three 
years  of  Ucense  grant,  and  to  two-thirds 
of  the  geographic  area  population 
within  five  years  of  license  grant.  In  the 
alternative,  the  MTA  or  EA  licensee  may 
provide  substantial  service  to  the 
geographic  area  within  five  years  of 
license  grant.  In  this  Further  Notice  of 
Proposed  Rulemaking  (FNPRM),  the 
Commission  seeks  comment  on  whether 
coverage  requirements  should  be 
imposed  on  nationwide  Ucenses,  and 
the  appropriate  coverage  area.  The 
Commission  seeks  comment  on  whether 
the  entire  nationwide  license,  or  just  a 
portion  of  the  Ucense,  should  be 
auctioned  if  the  nationwide  licensee 
fails  to  meet  the  coverage  requirements. 

B.  Partitioning  and  Disaggregation 
1 .  Partitioning 

a.  In  General 

In  the  Second  Report  and  Order,  the 
Commission  adopted  geographic 
partitioning  provisions  for  MTA  and  EA 
geographic  area  paging  licensees.  In  this 
FNPRM,  the  Commission  seeks 
conunent  on  whether  nationwide  paging 
licensees  should  be  permitted  to 
partition  their  license  area.  Commenters 
should  note  that  the  three  931  MHz 
nationwide  channels  and  twenty-three 


929  MHz  nationwide  channels  are  not 
subject  to  competitive  bidding,  whereas 
the  MTA  and  EA  geographic  area 
licenses  are  subject  to  competitive 
bidding. 

4.  The  Commission  beUeves  that 
partitioning  can  be  an  effective  means  of 
providing  paging  Ucensees  with  the 
flexibiUty  they  need  to  tailor  their 
service  offerings  to  meet  market 
demands.  Partitioning  may  be  used  to 
create  smedler  Ucenses  and  thus  also 
facilitate  greater  participation  by  small 
businesses  and  rural  telephone 
companies.  The  Commission  did  not. 
however,  seek  comment  in  the  NPRM  in 
WT  Docket  No.  96-18  on  the  treatment 
of  MTA  and  EA  geographic  area  paging 
UcMisees  that  receive  competitive 
bidding  benefits,  the  Ucense  term  of 
partitioned  Ucenses.  or  build-out 
requirements.  The  Commission  seeks 
comment  on  these  issues  with  respect  to 
geographic  area  paging  Ucenses. 

b.  Licensees  With  Competitive  Bidding 
Benefits 

5.  Providing  Ucensees  with  the 
flexibility  to  partition  their  geographic 
service  areas  will  create  smaller  areas 
that  can  be  licensed  to  small  businesses, 
including  those  entities  without  the 
resources  to  participate  successfully  in 
spectnmi  auctions.  The  competitive 
bidding  rules  for  paging  include 
provisions  for  installment  payments  and 
bidding  credits  for  small  businesses. 
The  Commission  has  also  adopted  riiles 
to  prevent  unjust  enrichment  by  small 
businesses  seeking  to  transfer  licenses 
obtained  vdth  installment  payments  or 
bidding  credits.  The  Commission  seeks 
comment  on  how  to  adjust  installment 
payments  owed  by  partitioning 
licensees.  Parties  are  invited  to 
comment  on  whether  a  small  business 
partiUoner  should  be  required  to  repay, 
on  an  accelerated  basis,  a  portion  of  the 
outstanding  principal  balance  owed 
under  an  installment  payment  plan.  The 
Commission  seeks  comment  on  how 
this  payment  should  be  calculated.  The 
Commission  seeks  comment  on  whether 
the  partitionee  should  be  required  to 
guarantee  payment  of  a  portion  of  the 
partitioner's  obligation. 

6.  The  Commission  tentatively 
concludes  that  partitionees  that  would 
quaUfy  as  smaU  businesses  should  be 
permitted  to  pay  their  pro  rata  share  of 
the  remaining  government  obligation 
through  installment  payments.  The 
Commission  seeks  conament  on  this 
tentative  conclusion.  Commenters 
should  address  the  mechanisms  for 
apportioning  the  remaining  government 
obUgation  between  the  parties.  The 
Commission  proposes  using  population 
as  the  objective  measure  to  calculate  the 
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relative  value  of  the  partitioned  area, 
and  seeks  comment  on  this  proposal. 

7.  The  Commission  proposes  applying 
unjust  enrichment  rules  to  small 
businesses  that  partition  to  non-small 
businesses  or  to  small  businesses 
qualifying  for  a  lower  bidding  credit 
'The  Commission  seeks  comment  on  this 
proposal.  These  imjust  enrichment 
provisions  would  include  accelerated 
payment  of  bidding  credits,  unpaid 
principal,  and  accrued  unpaid  interest. 
The  Conmiission  seeks  comment  on 
how  such  unjust  enrichment  amounts 
should  be  calculated.  Commenters 
should  address  how  to  calculate  unjust 
enrichment  amounts  and  how  to  enjforce 
unjust  enrichment  payments.  The 
Commission  seeks  conunent  on  whether 
the  price  paid  by  the  partitionee  should 
be  considered  in  determining  the 
percentage  of  the  outstanding  principal 
balance  to  be  repaid.  Commenters 
should  address  whether  the  unjust 
enrichment  payments  should  be 
calculated  on  a  proportional  basis,  using 
population  of  the  partitioned  area  as  the 
objective  measure. 

8.  The  Commission  seeks  comment  on 
whether  each  party  to  a  partitioning 
transfer  should  be  required  to  guarantee 
all  or  a  portion  of  the  partitioner's 
original  auctions-related  obligation  in 
the  event  of  default  or  bankruptcy  by 
any  of  the  parties  to  the  partitioning 
transfer.  The  Commission  seeks 
comment  on  whether  the  partitioner 
(the  original  licensee)  should  continue 
to  be  responsible,  with  respect  to  the 
auctions-related  obligation,  for  the 
entire  initial  geographic  area. 

c.  Build-out  requirements 

9.  In  the  Second  Report  and  Order, 
the  Commission  adopted  coverage 
requirements  for  MTA  and  EA 
geographic  area  licensees.  SpecificaUy. 
each  MTA  or  EA  geographic  area 
licensee  must  provide  coverage  to  one- 
third  of  the  geographic  area  population 
within  three  years  of  the  license  grant, 
and  to  two-thirds  of  the  geographic  area 
population  within  five  years  of  the 
license  grant.  In  the  alternative,  the 
MTA  or  EA  licensee  may  provide 
substantial  service  to  the  geographic 
area  within  five  years  of  license  grant. 
The  Commission  tentatively  concludes 
that  both  the  partitioner  and  the 
partitionee  should  be  subject  to 
coverage  requirements  that  ensure  that 
both  portions  of  the  license  area  will 
receive  service.  The  Commission 
proposes  that  a  partitionee  will  be 
obligated  to  satisfy  the  same  build-out 
requirements  as  the  original  Ucensee 
within  its  partitioned  area,  regardless  of 
when  the  license  was  acquired.  A 
partitionee  of  an  MTA  or  EA  would 


provide  coverage  to  one-third  of  the 
population  in  its  partitioned  area  within 
three  years  of  the  Ucense  grant,  and  to 
two-thirds  of  the  population  within  its 
partitioned  area  within  five  years  of  the 
license  grant.  In  the  alternative,  the 
partitionee  may  provide  substantial 
service  to  the  partitioned  geographic 
area  within  five  years  of  license  grant. 
Parties  are  invited  to  comment  on  this 
proposal.  Commenters  should  also 
address  build-out  requirements  for 
partitioned  nationwide  licenses. 
Commenters  are  also  invited  to  address 
what  build-out  requirements  should 
apply  where  a  licensee  partitions  a 
portion  of  its  license  area  after  the 
initial  ten-year  license  term  has  expired. 

d.  License  term 

10.  A  geographic  area  paging  licensee 
is  authorized  to  provide  service  for  no 
more  than  ten  years  from  the  date  of 
license  grant.  A  licensee  may  submit  an 
application  to  renew  the  license  for  an 
additional  license  term,  and  is  afforded 
a  renewal  expectancy  if  it  can 
demonstrate  that  it  has  provided 
substantial  service  during  the  past 
license  term  and  has  substantially 
complied  with  the  applicable 
Commission  rules,  policies,  and  the 
Communications  Act.  Substantial 
service  is  service  which  is  soimd,  , 
favorable,  and  substantially  above  a 
mediocre  level  of  service  which  might 
just  minimally  warrant  renewal. 

11.  The  Commission  proposes  that  a 
partitionee  (including  a  nationwide 
license  partitionee)  be  authorized  to 
hold  its  license  for  the  remainder  of  the 
partitioner's  original  ten-year  term.  The 
Commission  tentatively  concludes  that 
this  approach  is  reasonable  because  a 
partitioner-licensee  should  not  be  able 
to  confer  greater  rights  than  it  was 
awarded  under  the  terms  of  its  license 
grant.  The  Commission  seeks  comment 
on  this  tentative  conclusion.  The 
Commission  also  proposes  that  a 
partitionee  be  afforded  the  same 
renewal  expectancy  as  a  geographic  area 
licensee.  The  Commission  proposes  to 
grant  a  partitionee  a  preference  at  a 
renewal  proceeding  if  it  can 
demonstrate  that  it  has  provided 
substantial  service  during  its  past 
license  term  and  has  substantially 
complied  with  the  applicable 
Commission  rules,  policies,  and  the 
CommunicatioEis  Act.  The  Commission 
seeks  comment  on  these  proposals. 

2.  Disaggregation 
a.  In  General 

12.  In  the  NPRM.  the  Commission 
asked  parties  to  comment  on  whether 
paging  spectrum  disaggregation  should 


be  allowed.  The  Commission  did  not 
receive  sufficient  comment  on  this  issue 
to  adopt  disaggregation  for  paging 
services.  The  Commission  seeks  further 
comment  on  the  feasibility  of  spectrum 
disaggregation  for  paging.  Commenters 
should  provide  technical  justifications 
and  other  relevant  support  in 
responding  to  this  issue.  Commenters 
should  address  whether  minimum 
disaggregation  standards  are  necessary 
for  paging  services.  Commenters  should 
also  address  whether  nationwide 
licensees  should  be  permitted  to 
disaggregate  spectrum. 

b.  Licensees  With  Competitive  Bidding 
Benefits 

13.  The  Commission  also  seeks 
comment  on  what  the  respective 
obligations  of  the  participants  in  a 
disaggregation  transfer  should  be,  and 
whether  each  party  should  be  required 
to  guarantee  a  proportionate  amount  of 
the  disaggregator's  original  auctions- 
related  obligation  in  the  event  of  default 
or  bankruptcy  by  any  of  the  parties  to 
the  disaggregation  transfer.  The 
Commission  seeks  comment  on  whether 
the  disaggregator  (the  original  Ucensee) 
should  have  a  continuing  obUgation 
with  respect  to  the  entire  initial  license. 
Alternatively,  should  the  parties  have 
available  a  choice  of  options,  ranging 
fix>m  an  accelerated  payment  based  on 
purchase  price  to  a  guarantee  for  a  larger 
payment  by  one  party  in  the  event 
another  party  defaults?  Parties  are 
invited  to  comment  on  whether  the    - 
disaggregating  parties  should  be  able  to 
determine  which  party  has  a  continuing 
obligation  with  respect  to  the  original 
Ucense  area. 

14.  The  Commission  proposes  to 
allow  all  small  business  licensees  to 
disaggregate  to  similarly  qualifying 
parties  as  weU  as  parties  not  eligible  for 
small  business  provisions.  The 
Commission  tentatively  concludes  that 
if  a  qualified  smaU  business  licensee  is 
permitted  to  disaggregate  to  a  non-small 
business  entity,  the  disaggregating 
licensee  should  be  required  to  repay  any 
benefits  it  received  from  the  stnaU 
business  special  provisions  on  a 
proportional  basis.  This  would  include 
accelerated  payment  of  bidding  credits, 
unpaid  principal,  and  accrued  unpaid 
interest  The  Commission  seeks 
comment  on  how  such  repayment 
amounts  should  be  calculated.  The 
Commission  also  seeks  comment  on 
whether  we  should  consider  the  price 
paid  by  the  disaggregatee  in  determining 
the  percentage  of  the  outstanding 
principal  balance  to  be  repaid. 

15.  The  Coijunission  tentatively 
concludes  that  if  a  small  business 
licensee  is  permitted  to  disaggregate  to 
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another  qualified  small  businesa  that 
would  not  qualify  for  the  same  level  of 
bidding  credit  as  the  disaggregating 
licensee,  the  disaggregating  licensee 
should  be  required  to  repay  a  portion  of 
the  benefit  it  received.  The  Commission 
seeks  comment  on  how  that  amoimt 
should  be  calciilated.  Finally,  the 
Commission  seeks  comment  on  what 
provisions,  if  any,  should  be  adopted  to 
address  the  situation  of  a  small  business 
licensee's  disaggregation  followed  by 
default  in  payment  of  a  winning  bid  at 
auction. 

c.  Build-Out  Requirements 

16.  The  Commission  requires  each 
MTA  or  EA  geographic  area  licensee  to 
provide  coverage  to  one-third  of  the 
geographic  area  population  within  three 
years  of  the  license  grant,  and  to  two- 
thirds  of  the  geographic  area  population 
within  five  years  of  the  license  grant.  In 
the  alternative,  the  MTA  or  EA  licensee 
may  provide  substantial  service  to  the 
geographic  area  within  five  years  of 
license  grant.  The  Commission  proposes 
adopting  a  flexible  approach  for 
construction  requirements  on  both  the 
disaggregator  and  disaggregatee  for  their 
respective  spectrum  portions.  The 
Commission  proposes  that  either  the 
disaggregator  or  the  disaggregatee 
entering  the  geographic  market  should 
be  obligated  to  provide  coverage  to  one- 
third  of  the  population  within  three 
years  of  the  license  grant,  and  to  two- 
thirds  of  the  population  within  five 
years  of  the  license  grant.  In  the 
alternative,  either  the  disaggregator  or 
the  disaggregatee  may  provide 
substantial  service  to  the  geographic 
area  within  five  years  of  license  grant. 
The  Commission  seeks  comment  on  this 
proposal.  Commenters  should  also 
address  the  appropriate  build-out 
requirements  for  the  parties  to 
disaggregation  of  nationwide  paging 
hcenses.  The  Commission  proposes  that 
if  a  licensee  fails  to  meet  the 
construction  requirements,  the  license 
reverts  back  to  the  Commission.  The 
Commission  seeks  comment  on  this 
proposal. 

d.  License  Term 

17.  The  Commission  proposes  a 
similar  license  term  for  disaggregation 
as  for  partitioning,  i.e.,  a  disaggregatee 
would  be  authorized  to  hold  its  license 
for  the  remainder  of  the  disaggregator's 
original  ten-year  license  term.  The 
Commission  proposes  that  a 
disaggregatee  would  be  afforded  a 
renewal  expectancy  if  it  can 
demonstrate  that  it  has  provided 
substantial  service  during  the  past 
license  term  and  has  substantially 
complied  with  the  applicable 


Commisaian  rules,  policies,  and  the 
ConuDunications  Act.  The  Commission 
seeks  comment  on  these  proposals,  and 
on  how  to  apply  the  renewal  standard 
in  cases  where  the  disaggregatee  has 
acquired  the  disaggregated  license  near 
the  end  of  the  license  term. 

3.  Combination  of  Partitioning  and 
Disaggregation 

18.  The  Commission  tentatively 
concludes  that  combinations  of 
partitioning  and  disaggregation  should 
be  permitted,  subject  to  the  rules 
proposed  for  each.  The  Commission 
seeks  comment  on  this  proposal. 
Commenters  should  address  any 
conflicts  in  the  partitioning  and 
disaggregation  rules  and  whether  the 
Commission  should  implement  the 
partitioning  rules  in  such  cases. 
Commenters  should  also  address 
whether  the  Commission  should  allow 
the  combination  of  partitioning  and 
disaggregation  for  nationwide  paging 
licenses. 

C.  Shared  Channels 

19.  The  issue  of  paging  license 
application  fraud  was  initially  raised  in 
the  comments  filed  by  the  Federal  Trade 
Commission  (FTC).  According  to  the 
FTC,  teleconununications  investment 
frauds  are  of  two  basic  types:  (1) 

^'Application  mills,"  where 
telemarketers  sell  application 
preparation  services  for  wireless 
licenses  for  thousands  of  dollars  to 
consumers,  by  claiming  that 
telecommunications  businesses  will 
/'seek  to  lease  or  sell  the  licenses  for 
many  times  the  telemarketers' 
applications  fees;  and  (2)  "build-out" 
schemes,  where  telemarketers  sell,  again 
for  thousands  of  dollars,  interests  in 
limited  liability  companies  or 
partnerships  that  supposedly  will 
acquire  wireless  licenses,  build  and 
operate  telecommunications  systems, 
and  pay  the  consumers  high  dividends. 
The  FTC  argued  that  awarding  licenses 
on  a  geographic  basis  through 
competitive  bidding  would  likely 
reduce  the  incidence  of  "application 
mills"  for  paging  licenses.  The  FTC 
explained  that  awarding  licenses  on  an 
unlimited,  shared  basis  is  especially 
prone  to  abuse,  because  the  constant 
availability  of  such  licenses  allows 
telemarketers  to  guarantee  licenses  to 
unsuspecting  consumers.  The  transition 
of  the  exclusive  paging  channels  to 
geographic  area  licensing  might  make 
the  shared  channels  even  more  inviting 
to  the  fraudulent  application  mills.  The 
Commission  seeks  comment  on  how  to 
eliminate  or  reduce  this  problem. 

20.  Specifically,  the  Commission 
seeks  comment  on  how  the  current  FOC 


Form  600  application  could  be  revised 
to  provide  applicants  with  information 
regarding  the  risks  of 
telecommunications  investment  and 
warning  signs  of  possible  investment 
fraud.  In  addition,  the  Commission 
seeks  comment  on  whether  application 
preparation  services  should  be  required 
to  sign  the  FCC  Form  600.  and  to  certify 
that  the  applicant  has  received  in 
writing  pertinent  information  regarding 
the  Commission's  rules  and  the 
obligations  of  licensees.  Commenters  are 
also  invited  to  address  whether  PCIA 
should  be  required  to  implement 
additional  procedures  in  the 
coordination  process  to  reduce 
fraudulent  or  si>eculative  applications. 

n.  Conclusion 

21.  The  Commission  beUeves  that  the 
proposals  in  the  FNPRM  will  provide 
paging  licensees  the  flexibility  needed 
to  tailor  their  service  offerings  to  meet 
market  demands,  and  facilitate  greater 
participation  by  small  businesses. 
Additionally,  a  revision  to  the 
application  process  for  shared  chaimels 
to  provide  applicants  with  information 
regarding  the  risks  of 
telecommunications  investment  and  the 
warning  signs  of  possible  investment 
fiaud  may  reduce  fiaudulent  or 
speculative  applications. 

III.  Procedural  Matters  and  Ordering 
Clauses 

A.  Regulatory  Flexibility  Act 

Summary  ♦ 

22.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603. 
the  Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  policies  and  rules  proposed  in 
this  FNPRM.  Written  public  comments 
on  the  IRFA  are  requested. 

Reason  for  Action 

23.  This  rixlemaking  proceeding  in 
WT  Docket  No.  96-18  was  initiated  to 
secure  comment  on  proposals  for 
establishing  a  regulatory  scheme  for  the 
common  carrier  paging  (CCP)  and 
private  carrier  paging  (PCP)  services 
which  would  promote  efficient 
licensing  and  competition  in  the 
commercial  mobile  radio  marketplace. 
The  Commission  seeks  further  comment 
on  several  issues:  whether  nationwide 
licenses  should  be  subject  to  coverage 
requirements,  how  bidding  credits  and 
installment  payments  should  be  treated 
in  cases  where  small  businesses  wish  to 
partition  their  licenses,  how  build-out 
requirements  and  license  term  are 
affected  in  cases  of  geographic 
partitioning  by  paging  market  area 
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licensees,  whether  spectrum 
disaggregation  is  fisasible  for  paging 
licensees,  and  revisions  to  the  current 
FCC  Form  600  and  the  application 
procedures  for  licenses  on  the  shared 
channels  to  reduce  paging  application 
fraud. 

Objectives 

24.  The  Second  Report  and  Order 
grants  26  nationwide  geographic  area 
licenses  to  nationwide  paging  licensees, 
but  does  not  impose  any  additional 
coverage  beyond  what  die  nationwide 
licensees  have  already  achieved.  In  the 
FNPRM,  the  Commission  seeks 
comment  on  whether  coverage 
requirements  are  appropriate. 

25.  In  the  Second  Report  and  Order 
the  Commission  allows  all  licensees, 
including  small  business  licensees,  to 
partition  at  any  time  to  another  eligible 
entity.  In  the  FNPRM  the  Commission 
proposes  that  unjust  enrichment 
provisions  should  apply  when  a  small 
business  hcensee  has  benefitted  from 
the  small  business  provisions  in  the 
auction  ndes  and  then  partitions  a 
portion  of  the  license  area  to  another 
entity  that  would  not  qualify  for  such 
benefits,  or  would  qualify  for  a  lower 
bidding  credit.  Without  (he  imjust 
enrichment  provisions  on  such 
transactions,  a  small  business  could 
benefit  from  special  bidding  provisions 
and  then  become  unjustly  enriched  by 
immediately  partitioning  a  portion  of 
the  license  area  to  parties  that  do  not 
qualify  for  such  benefits.  The  objective 
of  this  proposal  is  to  prevent  unjust 
enrichment. 

26.  In  the  FNPRM  the  Commission 
seeks  comment  on  build-out 
requirements  and  license  term  for 
partitioned  geographic  area  licenses 
(including  nationwide  licenses).  The 
Commission  also  seeks  comment  on 
whether  nationwide  licensees  should  be 
permitted  to  partition  their  license  area, 
build-out  requirements  for  partitioned 
nationwide  licenses,  and  the  license 
term  of  partitioned  nationwide  licenses. 

27.  In  the  FNPRM  the  Commission 
seeks  comment  on  whether  spectrum 
disaggregation  would  be  feasible  for 
paging,  and  how  much  spectrum  a 
paging  licensee  should  be  permitted  to 
disaggregate.  The  Commission  seeks 
comment  on  build-out  requirements  and 
license  term  for  disaggregated 
geographic  area  licenses.  If  sf)ectnmi 
disaggregation  is  feasible  in  paging  it 
may  facilitate  the  efficient  use  of 
spectrum,  increase  competition,  and 
expedite  service  to  the  public. 

28.  The  Conunission  also  seeks 
comment  on  paging  application  fraud, 
an  issue  raised  by  the  Federal  Trade 
Commission.  Specifically,  the 


Commission  seeks  comment  on  vdiethsr 
the  ciurent  FCC  Form  600  should  be 
revised  to  warn  paging  applicants  of  the 
risk  of  application  fraud,  and  whether 
application  preparation  services  should 
be  required  to  certify  that  the  applicant 
has  received  information  regarding  the 
Commission's  rules  and  the  obligations 
of  licensees.  Additiooally,  commenters 
are  invited  to  address  whether  the 
frequency  coordinator  should 
implement  additional  procedures  to 
reduce  fraudulent  or  speculative  paging 
applications.  The  objective  of  these 
proposals  is  to  inform  consiuners  of  the 
rules  and  the  prevalence  of  paging 
apphcation  fraud  and  thus  reduce  fraud 
and  speculation. 

Legal  Basis 

29.  The  proposed  action  is  authorized 
under  sections  4(i).  257.  303(r).  and 
309(j)  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  154(i).  257, 
303(r).  and  309(j). 

Reporting.  Recordkeeping,  and  Other 
CompUance  Requirements 

30.  Nationwide  Channels.  The 
proposals  in  the  FNPRM  include  the 
possibility  of  imposing  reporting  and 
recordkeeping  requirements  for  the 
nationwide  geographic  area  licensees  to 
establish  compUance  with  the  coverage 
requirements,  if  coverage  requirements 
are  adopted. 

31.  Geographic  Partitioning  and 
Spectrum  Disaggregation.  The  proposals 
in  the  FNPRM  include  the  possibility  of 
imposing  reporting  and  recordkeeping 
requirements  for  small  businesses 
seeking  licenses  through  the  proposed 
partitioning  and  disaggregation  rules.. 
The  information  requirements  would  be 
used  to  determine  if  the  Ucensee  is  a 
qualifying  entity  to  obtain  a  partitioned 
license  or  disaggregated  spectrum.  TUs 
information  will  be  a  one-time  filing  by 
any  applicant  requesting  such  a  license. 
The  information  will  be  submitted  on 
the  FCC  Forms  490  (or  430  and/or  600 
filed  as  one  package  imder  cover  of  the 
Fonn  490)  which  are  currentiy  in  use 
and  have  already  received  OMB 
clearance.  The  Commission  estimates 
that  the  average  burden  on  the  applicant 
is  three  hours  for  the  information 
necessary  to  complete  these  forms.  The 
Commission  estimates  that  75  percent  of 
the  respondents  (which  may  include 
small  businesses)  will  contract  out  the 
burden  of  responding.  The  Commission 
estimates  that  it  will  take  approximately 
30  minutes  to  coordinate  information 
with  those  contractors.  The  remaining 
25  percent  of  respondents  (which  may 
include  small  businesses)  are  estimated 
to  employ  in-house  staff  to  provide  the 
information.  Applicants  (including 


small  businesses)  filing  the  package 
under  cover  of  FCC  Form  490 
electronically  will  incur  a  $2.30  per 
minute  on-line  charge.  On-line  time 
would  amouint  to  no  more  than  30 
minutes.  The  Commission  estimates  that 
75  percent  of  the  applicants  may  file 
electronically.  The  Commission 
estimates  that  applicants  contracting  out 
the  information  would  use  an  attorney 
or  engineer  (average  of  $200  per  hour) 
to  prepare  the  information. 

32.  It  is  also  possible  that  small 
business  partitioners  and  disaggregators 
will  be  required  to  repay,  on  an 
accelerated  basis,  a  portion  of  the 
outstanding  principal  balance  owed 
imder  an  installment  payment  plan.  If 
unjust  enrichment  rules  are  applied  to 
small  businesses  that  partition  or 
disaggregate  to  non-small  businesses,  or 
to  small  businesses  qualifying  for  a 
lower  bidding  credit,  small  businesses 
may  be  required  to  reimburse  the  United 
States  government  for  all  or  a  portion  of 
the  special  competitive  bidding  benefits 
they  have  received.  This  could  include 
accelerated  payment  of  bidding  credits, 
unpaid  principal,  and  accrued  impaid 
interest.  It  is  also  possible  that  each 
party  to  a  partitioning  or  disaggregation 
transfer  could  be  required  to  guarantee 
all  or  a  portion  of  the  partitioner's  or 
disaggregator's  original  auctions-related 
obligation  in  the  event  of  default  or 
bankruptcy  by  any  of  theparties. 

33.  Snared  Channels.  Tne  proposals 
in  the  FNPRM  do  not  include  the 
possibility  of  imposing  reporting  and 
recordkeeping  requirements  for  small 
businesses  seeking  licenses  for  shared 
channels.  The  FNPRM  seeks  comment 
on  whether  the  ciurent  FCC  Form  600 
apphcation  should  be  revised  to  warn 
applicants  of  the  risk  of  application 
fraud;  whether  application  preparation 
services  should  be  required  to  certify 
that  the  applicant  has  received 
information  regarding  the  Commission's 
rules;  and  whether  the  frequency 
coordinator  should  be  required  to 
implement  additional  procedures  in  the 
coordination  process  to  reduce  the 
likelihood  of  fraudulent  appUcations. 
These  proposals  would,  if  implemented, 
furnish  additional  information  to 
applicants.  None  of  these  proposals 
would  impose  reporting  or 
recordkeeping  requirements  on  small 
businesses. 

Federal  Rules  Which  Overlap,  DupUcate 
or  Conflict  With  These  Rules 

34.  None. 

Description  and  Number  of  Small 
Entities  Involved 

35.  Nationwide  Channels.  The  rule    - 
changes  discussed  in  the  FNPRM  with 
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respect  to  implementing  coverage 
requirements  for  the  26  nationwide 
licenses  will  probably  not  directly  affect 
small  businesses  because  nationwide 
licensees  are  probably  not  small 
businesses.  However,  if  all  26 
nationwide  licenses  are  held  by  small 
businesses,  the  rule  change  would  not 
affect  more  than  26  small  businesses. 

36.  Geographic  Partitioning  and 
Spectrum  Disaggregation.  The 
partitioning  and  disaggregation  rule 
changes  proposed  in  this  proceeding 
will  affect  all  small  businesses  which 
avail  themselves  of  these  rule  changes, 
including  small  businesses  currently 
holding  paging  licenses  who  choose  to 
partition  and/or  disaggregate  and  small 
businesses  who  may  acquire  licenses 
through  partitioning  and/or 
disag^egation. 

3  AThe  Commission  is  required  to 
estimate  in  its  Final  Regulatory 
Flexibility  Analysis  the  number  of  small 
entities  to  which  a  nilt  will  apply, 
provide  a  description  of  such  entities, 
and  assess  the  impact  of  the  rule  on 
such  entities.  To  assis*  the  Commission 
in  this  analysis,  commenters  are 
requested  to  provide  information 
regarding  how  many  total  entities, 
existing  and  potential,  would  be 
affected  by  the  proposed  rules  in  the 
FNPRM.  In  particular,  the  Commission 
seeks  estimates  of  how  many  such 
entities,  existing  and  potential,  will  be 
considered  small  businesses.  The  Small 
Business  Administration  (SBA)  has  not 
developed  a  definition  of  small  business 
specifically  applicable  to  paging.  The 
closest  applicable  definition  under  the 
SBA  rules  is  radiotelephone  (wireless) 
companies.  According  to  the  SBA's 
definition,  a  small  bu.«^iness 
radiotelephone  company  is  one 
employing  fewer  than  1 ,500  persons. 
The  Commission  seeks  comment  on 
whether  this  definition  is  appropriate 
for  paging  licensees  in  this  context. 
Additionally,  the  Commission  requests 
each  commenter  to  identify  whether  it 
is  a  small  business  under  this  definition. 
If  a  commenter  is  a  subsidiary  of 
another  entity,  this  information  should 
be  provided  for  both  the  subsidiary  and 
the  parent  corporation  or  entity. 

38.  The  Commission  estimates  that  up 
to  approximately  50,000  licensees  or 
potential  licensees  could  take  the 
opportunity  to  partition  and/or 
disaggregate  a  license  or  obtain  a  license 
through  partitioning  andVor 
disaggregation.  This  number  is  based  on 
the  total  geographic  area  licenses  to  be 
awarded  (approximately  16,600)  and  an 
estimate  that  each  license  will  probably 
not  be  partitioned  and/or  disaggregated 
to  more  than  three  parties.  Given  the 
Gact  that  nearly  all  radiotelephone 
companies  have  fewer  than  1 .000 


employees,  and  that  no  reliable  estimate 
of  the  number  of  future  paging  licensees 
can  be  made,  the  Commission  assumes 
for  purposes  of  this  IRFA  that  all  of  the 
licenses  will  be  awarded  to  small 
businesses.  It  is  possible  that  a 
significant  number  of  the  up  to 
approximately  50,000  licensees  or 
potential  licensees  who  could  take  the 
opportunity  to  partition  and/or 
disaggregate  a  license  or  who  could 
obtain  a  license  through  partitioning 
and/or  disaggregation  will  be  small 
businesses. 

39.  Shared  Channels.  The  rule 
changes  proposed  in  the  FNPRM  with 
respect  to  warning  prospective 
applicants  about  paging  application 
fraud  would  probably  not  have  an 
impact  on  any  small  business  or  other 
entity  applying  for  a  paging  license  on 

a  shared  channel.  The  proposed  changes 
to  the  paging  license  application  are 
intended  to  warn  consumers  about  the 
prevalence  of  application  fraud. 

Significant  Alternatives  Minimizing  the 
Impact  on  Small  Entities  Consistent 
With  the  Stated  Objectives 

40.  The  Commission  seeks  comment 
on  whether  coverage  requirements 
should  be  imposed  for  the  nationwide 
geographic  area  licensees.  Any 
significant  alternatives  presented  in  the 
comments  will  be  considered.  Coverage 
requirements  for  the  nationwide 
geographic  area  licensees,  if  adopted, 
would  nrobably  not  affect  small 
businesses. 

41.  With  respect  to  j>artitioning,  the 
Commission  seeks  comment  on  whether 
nationwide  licensees  should  be 
permitted  to  ptartition  their  license  area, 
build-out  requirements  for  partitioned 
nationwide  licenses,  and  license  term  of 
partitioned  nationwide  licenses.  For 
MTA  and  EA  geographic  area  licenses, 
the  Commission  proposes  that  unjust 
enrichment  provisions  should  apply 
when  a  licensee  has  benefitted  from  the 
small  business  provisions  in  the  auction 
rules  and  partitions  a  portion  of  the 
geographic  license  area  to  another  entity 
that  would  not  qualify  for  such  benefits. 
The  alternative  to  applying  the  unjust 
enrichment  provisions  would  be  to 
allow  an  entity  who  had  benefitted  bom 
the  special  bidding  provisions  for  small 
businesses  to  become  unjustly  enriched 
by  partitioning  a  portion  of  their  license 
area  to  parties  that  do  not  qualify  for 
such  benefits.  The  Commission  also 
seeks  comment  on  build-out 
requirements  and  license  term  for 
partitioned  MTA  and  EA  geographic 
area  licenses. 

42.  The  Commission  seeks  comment 
on  whether  spectrum  disaggregation 
would  be  feasible  for  paging,  and  how 
much  spectrum  a  paging  licensee 


should  be  permitted  to  disaggregate.  The 
Commission  seeks  comment  on  build- 
out  requirements  and  license  term  for 
disaggregated  geographic  area  licenses. 
If  Spectrum  disaggregation  is  feasible  in 
paging  it  may  facilitate  the  efficient  use 
of  spectrum,  increase  competition,  and 
expedite  service  to  the  public. 

43.  The  Conmiission  also  seeks 
comment  on  an  issue  raised  by  the 
Federal  Trade  Commission  in  comments 
regarding  paging  application  fraud. 
Specifically,  the  Commission  seeks 
comment  on  whether  the  current  FCC 
Form  600  should  be  revised  to  warn 
applicants  of  the  risk  of  application 
fraud,  and  whether  application 
preparation  services  should  be  required 
to  certify  that  the  applicant  has  received 
information  regarding  the  Commission's 
rules  and  the  obligations  of  licensees. 
Commenters  are  invited  to  address 
whether  the  frequency  coordinator 
should  implement  additional 
procedures  to  reduce  frBudulent  or 
speculative  paging  applications.  The 
alternative  to  revising  the  application 
and/or  the  coordination  process  could 
permit  application  mill  fraud  which 
may  affect  many  unwitting  consumers. 

44.  The  FNPRM  solicits  comment  on 
a  variety  of  alternatives  discussed 
herein.  Any  significant  alternatives 
presented  in  the  comments  will  be 
considered. 

B.  Paperwork  Reduction  Act 

45.  This  FA/PHM  contains  either  a 
proposed  or  modified  information 
collection.  As  part  of  its  continuing 
effort  to  reduce  paperwork  burdens,  the 
Commission  invites  the  general  public 
and  the  Office  of  Management  and 
Budget  (OMB)  to  take  this  opportunity 
to  comment  on  the  information 
collections  contained  in  this  FNPRM  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L.  104-13.  Public  and 
agency  comments  are  due  at  the  same 
time  as  other  comments  on  this  FNPRM: 
OMB  notification  of  action  is  due  May 
12,  1997.  Comments  should  address  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

46.  Dates:  Written  comments  by  the 
public  on  the  proposed  information 
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collections  are  due  April  11,  1997. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collections  on  or  before  May  12,  1997. 

47.  Addresses:  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234,  1919  M  Street,  NW.,  Washington, 
DC  20554,  or  via  the  Internet  to 
dconway@fcc.gov,  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725- 
17th  Street,  NW.,  Washington,  DC  20503 
or  via  the  Internet  to  fain t@al.eop.gov. 

48.  Further  Information:  For 
additional  information  concerning  the 
information  collections  contained  in 
this  A/P/IM  contact  Dorothy  Conway  at 
(202)  418-0217.  or  via  the  Internet  at 
dconway@fcc.gov. 

49.  Supplementary  Information: 
Title:  Revision  of  part  22  and  part  90 

of  the  Commission's  rules  to  Facilitate 
Future  Development  of  Paging  Systems 
and  Implementation  of  section  309(j)  of 
the  Communications  Act — Competitive 
Bidding 

Type  o//?evjew;  New  Collection. 

Respondents: 

Number  of  Respondents:  We  estimate 
that  approximately  50,000  licensees  or 
potential  licensees  could  take  the 
opportunity  to  partition  or  disaggregate 
a  license  or  obtain  a  license  through 
partitioning  or  disaggregation. 

Estimated  Time  Per  Response:  The 
average  burden  on  the  applicant  is  3 
hours  for  the  information  necessary  to 
complete  FCC  Forms  490  or  430  and  600 
filed  under  cover  of  the  FCC  Form  490. 
We  estimate  that  75  percent  of  the 
respondents  will  contract  out  the 
burden  of  responding.  We  estimate  that 
it  will  take  approximately  30  minutes  to 
coordinate  information  with  those 
contractors.  The  remaining  25  percent  of 
respondents  are  estimated  to  employ  in- 
house  staff  to  provide  the  information. 
37,500  applicants  (contracting  out)  x  .5 

hour  =  18,750  hours 
12,500  applicants  (in-house)  x  3  hours 

=  37,500  hours 
Total  burden  =  18.750  +  37,500  =  56,250 
hours. 

Estimated  Cost  to  the  Respondent:  _ 
Total  capital  and  start-up  costs: 


Applicants  wishing  to  file  the  package 
under  cover  of  the  FCC  Form  490 
electronically  will  incur  a  $2.30  per 
minute  on-line  charge.  On-line  time 
would  amount  to  no  more  than  30 
minutes.  Seventy-five  percent  of 
applicants  are  expected  to  file 
electronically. 
37,500  applications  x  $2.30  x  30  = 

$2,587,500 
All  other  respondents  are  expected  to 
file  manually  and  would  incur  the 
following  costs: 

12.500  applications  x  $1.15  =  $14,375 
Total  capital  and  start-up  costs  = 

$2,587,500  +  $14,375  =  $2,601,875. 
We  assume  that  the  respondents 
contracting  out  the  information  would 
use  an  attorney  or  engineer  (average 
$200  per  hour)  to  prepare  the 
information. 
37,500  applications  x  $200  per  hour  x 

3  hours  =  $22,500,000 
Total  respondent  costs:  $2,601,875  + 

$22,500,000  =  $25,101 ,875 
Cost  to  the  Federal  Government:  The 
government  review  time  per  response 
for  this  submission  is  estimated  at  1 5 
minutes  per  response  with  revi^w  being 
done  by  personnel  at  the  GS-6  level. 
50,000  applications  x  $3.39  =  $169,500 

C.  Ex  Parte  Presentations — Non- 
Restricted  Proceeding 

50.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  that  they  are  disclosed 
as  provided  in  the  Commission's  rules. 
See  generally  47  CFR  1.1202. 1.1203, 
1.1206(a). 

D.  Comment  Period 

5 1 .  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  nxles,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  April  17, 1997. 
Reply  comments  are  to  be  filed  on  or 
before  May  1,  1997.  To  file  formally  in 
this  proceeding,  you  must  file  an 
original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  and  nine  copies.  Comments 


and  reply  comments  should  be  sent  to 
Office  of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Room  222.  Washington.  DC 
20554.  Parties  should  also  submit  two 
copies  of  comments  and  reply 
comments  to  Bobby  Brown,  Commercial 
Wireless  Division,  Wireless 
Telecommunications  Bureau,  2025  M 
Street,  NW.,  Room  7130.  Washington, 
E)C  20554.  Parties  should  also  file  one 
copy  of  any  documents  filed  in  this 
docket  with  the  Commission's  copy 
contractor.  International  Transcription 
Services.  Inc.,  2100  M  Street,  NW.,  Suite 
140.  Washington,  DC  20037.  Comments 
and  reply  comments  will  be  available 
for  pubUc  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  239,  1919  M  Street,  NW., 
Washington,  DC  20554. 

E.  Authority 

52.  Authority  for  issuance  of  this 
Further  Notice  of  Proposed  Rulemaking 
is  contained  in  sections  4(i),  257,  303(r), 
and  303(j)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  §  154(i). 
257,  303(r),  and  303(j). 

F.  Ordering  Clauses 

53.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  of  sections 
4(i),  257,  303(r),  and  303(j)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §  154(i),  257.  303(r), 
and  303(j),  a  Further  Notice  of  Proposed 
Rulemaking  is  hereby  adopted. 

54.  It  is  further  ordered  that 
comments  in  WT  Docket  No.  96-18  wrill 
be  due  April  17.  1997  and  reply 
comments  will  be  due  May  1,  1997. 

List  of  Sub)ects 

47  CFR  Part  22 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  90 

Common  carriers.  Reporting  and 
recordkeeping  requirements. 

Federal  Communications  Commission. 

WUliani  F.  Caton. 

Acting  Secretary. 

|FR  Doc.  97-6091  Filed  3-11-97;  8:45  am) 

BILUNG  CODE  6712-01-P 


s 


Wednesday 
March  12,  1997 


Part  VI 


Office  of  Personnel 
Management 


Proposed  Laboratory  Personnel 
Management  Demonstration  Project; 
Department  of  the  Army,  U.S.  Army 
Research  Laboratory,  Adelphi  Maryland; 
Notice 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Laboratory  Personnel 
Management  Demonstration  Project; 
Department  of  the  Army,  U.  S.  Army 
Research  Laboratory,  Adeiphi,  MD 

agency:  Office  of  Personnel 

Management. 

action:  Notice  of  Intent  to  Implement 

Demonstration  Project. 

summary:  Title  VI  of  the  Qvil  Service 
Reform  Act.  5  U.S.C.  4703.  authorizes 
the  Office  of  Personnel  Management 
(OPM)  to  conduct  demonstration 
projects  that  experiment  with  new  and 
different  personnel  management 
concepts  to  determine  whether  such 
changes  in  personnel  pohcy  or 
procedures  would  result  in  improved 
Federal  personnel  management. 

Public  Law  103-337,  October  5, 1994, 
permits  the  Department  of  Defense 
POD),  with  the  approval  of  OPM.  to 
carry  out  personnel  demonstration 
projects  at  DOD  Science  and 
Technology  (S&T)  reinvention 
laboratories.  These  projects  are  to  be 
similar  to  the  demonstration  project  at 
China  Lake.  The  Army  is  proposing  a 
demonstration  project  initially  to  cover 
five  of  its  S&T  reinvention  laboratories. 
Each  of  the  laboratories  vary  in  their 
approaches  to  classification  and 
compensation,  performance 
management,  and  reduction  in  force. 
This  proposal  is  for  the  U.S.  Army 
Research  Laboratory  (ARL). 
DATES:  To  be  considered,  written 
conmients  must  be  submitted  on  or 
before  May  20. 1997;  pubUc  hearings 
will  be  scheduled  as  follows: 

1.  Thursday.  April  17, 1997,  at  10:00 

a.m..  in  Adeiphi.  Maryland. 

2.  Friday.  April  18. 1997.  at  10:00  a.m.. 

in  Aberdeen  Proving  Ground, 

Maryland. 
At  the  time  of  the  bearings,  interested 
persons  or  organizations  may  present 
their  written  or  oral  comments  on  the 
proposed  demonstration  project.  The 
hearings  will  be  informal.  However, 
anyone  wishing  to  testify  should  contact 
the  person  listed  under  FOR  FURTHER 
MF0RMAT10N  CONTACT,  and  state  the 
hearing  location,  so  that  OPM  can  plan 
the  hearings  and  provide  sufficient  time 
for  all  interested  persons  and 
organizations  to  be  heard.  Priority  will 
be  given  to  those  on  the  schedule,  with 
others  speaking  in  any  remaining 
available  time.  Each  speaker's 
presentation  will  be  limited  to  ten 
oiinutes.  Written  comments  may  be 
submitted  to  supplement  oral  testimony 
during  the  public  comment  period. 


ADDRESSES:  Comments  may  be  mailed  to 
Fidelma  A.  Donahue.  U.  S.  Office  of 
Personnel  Management.  1900  E  Street. 
NW,  Room  7460.  Washington.  DC 
20415;  pubUc  hearings  will  be  held  at 
the  following  locations: 

1.  Adeiphi — U.S.  Army  Research 

Laboratory,  Building  205 
Auditorium.  2800  Powder  Mill 
Road.  Adeiphi,  Maryland. 

2.  Aberdeen  Proving  Ground — Post 

Theatre,  Aberdeen  Boulevard  & 
Frankford  Road.  Building  3245, 
Aberdeen  Proving  Groiuid, 
Maryland. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
on  proposed  demonstration  project:  Mr. 
Jack  R.  Wilson.  U,  U.S.  Army  Research 
Laboratory  Building  202.  2800  Powder 
Mill  Road,  Adeiphi,  MD  20783-1197, 
301-394-1105;  (2)  on  proposed 
demonstration  project  and  public 
hearings:  Fidelma  A.  Donahue,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW,  Room  7460,  Washington, 
DC  20415. 202-606-1138. 
SUPPLEMENTARY  INFORMATION:  Since 
1966.  at  least  19  studies  of  Department 
of  Defense  (DOD)  laboratories  have  been 
conducted  on  laboratory  quality  and 
personnel.  Almost  all  of  these  studies 
have  recommended  improvements  in 
civiUan  personnel  policy,  organization, 
and  management.  The  proposed  project 
involves  simplified  job  classification, 
broadbanding,  a  pay  for  performance 
(PFP)  system,  enhanced  hiring 
flexibilities,  modified  reduction  in  force 
(RIF)  procedures  and  expanded 
development  opportunities. 

Office  of  Personnel  Management. 

James  B.  King, 

Director. 
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L  Executive  Summary 

The  proposed  project  was  designed  by 
the  Army  Research  Laboratory  with 
participation  and  review  by  the 
Department  of  Defense  (DOD)  and  the 
Office  of  Personnel  Management  (OPM). 
The  purpose  of  the  project  is  to  achieve 
the  best  workforce  for  the  laboratory 
mission,  adjust  the  workforce  for 
change,  and  improve  workforce  quaUty. 
The  project  fi^mework  addresses  all 
aspects  of  the  human  resources  life 
cycle  model.  There  are  six  major  areas 
of  change:  (a)  Enhanced  hiring 
flexibiUties;  (b)  broadbanding;  (c) 
automated  classification,  (d)  a  pay  for 
performance  system,  (e)  modified 
reduction  in  force  procedures  and  (f) 
expanded  developmental  opportunities. 

ARL  managers  will  exercise  cost 
discipline  in  the  development  and 
execution  of  this  project,  which  will  be 
tied  to  in-house  costs  and  consistent 
with  the  Department  of  the  Army  (DA) 
plan  to  downsize  laboratories.  ARL  will 
manage  and  control  its  personnel  costs 
to  remain  within  established  in-house 
budgets.  An  in-house  budget  is  a 
compilation  of  costs  of  the  many  diverse 
components  required  to  fund  the  day-to- 
day operations  of  a  laboratory.  These 
components  generally  include  pay  of 
people  (labor,  benefits,  overtime, 
awards),  training,  travel,  supplies,  non- 
capital equipment,  and  other  costs 
depending  on  the  specific  function  of 
the  activity. 

Extensive  evaluation  of  the  project 
will  be  performed  by  OPM.  OSD.  and 
Department  of  the  Army.  The  Army  has 
programmed  a  decision  point  5  years 
into  the  project  for  continuance, 
modification,  or  rejection  of  the 
demonstration  initiatives. 

This  plan  represents  a  general 
description  of  the  major  interventions 
proposed  for  the  demonstration  project. 
Specific  procedures  and  regulations  will 
provide  details  on  bow  the  personnel 
demonstration  project  will  be 
implemented. 

n.  Introduction 

A.  Purpose 

The  purpose  of  the  project  is  to 
demonstrate  that  the  effectiveness  of 
Department  of  Defense  (DOD) 
laboratories  can  be  enhanced  by 
allowing  greater  managerial  control  over 
personnel  functions  and.  at  the  same 
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time,  expanding  the  opportunities 
available  to  employees  through  a  more 
responsive  and  flexible  personnel 
system.  The  quality  of  EKDD  laboratories, 
their  people,  and  products  have  been 
imder  intense  scrutiny  in  recent  years. 
The  perceived  deterioration  of  quality  is 
believed  to  be  due,  in  substantial  part, 
to  the  erosion  of  control  which  line 
managers  have  over  their  hujman 
resources.  This  demonstration  project, 
in  its  entirety,  attempts  to  provide 
managers,  at  the  lowest  practical  level, 
the  authority,  control,  and  Oexibihty 
needed  to  achieve  a  quality  laboratory 
and  quality  products  through  an 
improved  persoimel  management 
system. 

B.  Problems  With  the  Present  System 

The  ARL  mission  is  to  execute 
fundamental  and  appUed  research  to 
provide  the  Army  the  key  technologies 
and  analytical  support  necessary  to 
assure  supremacy  in  future  land 
warfare.  The  ARL  vision  is  a  laboratory 
preeminent  in  key  areas  of  science, 
engineering,  and  analysis  relevant  to 
land  warfare;  a  staff  widely  recognized 
as  outstanding;  a  laboratory  seen  by 
Army  users  as  essential  to  their 
missions;  and  an  intellectual  crossroads 
for  the  technical  commuBity.  ARL 
products  contribute  to  the  readiness  of 
U.S.  forces.  To  achieve  this  vision.  ARL 
must  hire  and  retain  enthusiastic, 
innovative,  highly-educated  scientists 
and  engineers  to  meet  mission  needs; 
also  required  is  the  abihty  to  hire  and 
retain  dynamic,  committed  technical, 
clerical  and  administrative  support 
personnel. 

ARL  finds  the  current  Federal    "^ 
personnel  system  to  be  cumbersome, 
confusing,  and  unable  to  provide  the 
flexibility  necessary  to  respond  to  the 
current  mandates  of  downsizing, 
restructuring,  and  possible  closure 
while  trying  to  maintain  a  high  level  of 
mission  excellence.  The  present 
system — a  patchwork  of  laws, 
regulations,  and  policies — often  inhibits 
rather  than  supports  the  goals  of 
developing,  recognizing,  and  retaining 
the  employees  needed  to  reaUgn  the 
organization  with  its  changing  fiscal  and 
production  requirements. 

The  current  Civil  Service  General 
Schedule  (GS)  system  has  15  grades 
with  10  levels  each  and  involves 
lengthy,  narrative,  individual  position 
descriptions,  which  have  to  be  classified 
by  complex.  OPM-mandated  position 
classification  standards.  Because  these 
standards  have  to  meet  the  needs  of  the 
entire  federal  government,  they  are 
frequentiy  obsolete  and  often  not 
relevant  to  the  needs  of  ARL. 
Distinctions  between  levels  are  often  not 


meaningful.  Currently,  standards  do  not 

provide  for  a  clear  progression  beyond 
the  full  performance  level,  especially  for 
scientific/engineering  occupations 
where  career  progression  through 
technical  as  well  as  managerial 
occupational  families  is  important 

Performance  management  systems 
require  additional  emphasis  on 
continuous,  career-long  development  in 
a  work  environment  characterized  by  an 
ever-increasing  rate  of  change.  Since 
past  performance  emd/or  longevity  are 
the  Actors  on  which  pay  raises  are 
currently  assessed,  there  is  often  no 
positive  correlation  between 
compensation  and  performasce 
contributions  nor  value  to  the 
organization.  These  limited  criteria  do 
not  take  into  accoimt  the  future  needs 
of  the  organization  nor  other  culturally 
relevant  criteria  which  an  organization 
may  wish  to  use  as  incentives. 

Finally,  ourent  rules  on  training, 
retraining  and  otherwise  developing 
employee  competencies  make  it  difficult 
to  correct  skills  imbalances  and  to 
prepare  current  employees  for  new  lines 
of  work  to  meet  changing  mission 
needs. 

C.  Changes  Required/Expected  Benefits 

The  proposed  demonstration  project 
responds  to  problems  in  the 
classification  system  with  a 
broadbanding  classification  system  for 
GS  employees;  to  problems  in  the 
ctirrent  performance  management 
system  with  a  pay  for  performance 
system;  to  problems  associated  with 
downsizing  with  shghUy  modified 
reduction  in  force  processes;  and  to 
problems  of  skills  imbalances  and 
rapidly  changing  missions  with  an 
ecdianced  developmental  opportimities 
program. 

D.  Participating  Organizations 

The  Army  Research  Laboratory  (ARL) 
Director  is  located  in  Adeiphi. 
Maryland.  ARL  employees  assigned  to 
the  various  laboratory  directorates  work 
at  the  locations  shown  in  Appendix  A. 

E.  Participating  Employees  and  Union 
Representation 

In  determining  the  scope  of  the 
demonstration  project,  primary 
considerations  were  given  to  the 
number  and  diversity  of  occupations 
within  the  laboratory  and  the  need  for 
adequate  development  and  testing  of  the 
Pay  for  Performance  (PFP)  System. 
Additionally,  current  DOD  himian 
resource  management  design  goals  and 
priorities  for  the  entire  civihan 
workforce  were  considered.  While  the 
intent  of  this  project  is  to  provide  the 
Laboratory  Director  with  increased 


control  and  accountability  for  the  total 
woricforc*,  the  decision  was  made  to 
initially  restrict  development  efforts  to 
General  Schedule  (GS/GM)  positions. 

To  this  end,  the  project  will  cover  all 
ARL  civiUan  employees  tmder  title  5. 
United  States  Code  except  members  of     ' 
the  Senior  Executive  Service  (SES). 
employees  classified  in  the  Scientific 
and  Professional  (ST)  pay  plan,  and 
Federal  Wage  System  (FWS)  employees. 
A  decision  point  has  been  programmed 
for  the  end  of  two  and  one  half  years  of 
the  demonstration  project  to  expand 
coverage  to  include  FWS.  In  the  event 
of  expansion  to  FWS  employees,  full 
approval  of  the  expansion  plan  will  be 
olHained  from  the  Dep>artment  of  the 
Army,  DOD.  and  OPM.  Qvilian 
Intelligence  Personnel  Management 
System  {QPMS)  employees  covered  by 
Tide  X  will  be  included  for  performance 
appraisal  purposes  only.  They  will  not 
be  eUgible  for  performance  payouts 
because  they  are  not  contributing  funds 
to  the  pay  pools.  Performance  awards 
for  QPMS  employees  will  follow  the 
procedures  currentiy  in  place. 
Department  of  the  Army  and  Major 
Subordinate  Command  centrally-funded 
interns  are  covered  by  the  plan  except 
for  reduction  in  force  (RIP)  purposes. 
They  will  compete  in  a  separate 
competitive  area  in  the  event  of  RIF. 
The  series  to  be  included  in  the  project 
are  identified  in  Appendix  B. 

The  American  Federation  of 
Government  Employees  (AFGE).  the 
National  Federation  of  Federal 
Employees  (NFFE),  the  International 
Association  of  Machinists  and 
Aerospace  Woriters  (LAM/ AW),  and  the 
Fraternal  Order  of  PoUce  (FOP) 
represent  many  ARL  employees.  The 
laboratory  continues  to  hilfill  its 
obUgation  to  considt  or  negotiate  with 
the  unions  who  represent  both 
professional  and  nonprofessional 
employees  in  accordance  with  5  U.S.C. 
4703(f)  and  7117.  Unioti  representatives 
have  been  separately  notified  about  the 
project.  Of  the  more  than  2600 
employees  assigned  to  the  laboratory, 
approximately  600  are  represented  by 
labor  unions. 

F.  Project  Design 

In  December  1993.  the  ARL  Director 
decided  the  laboratory  needed  a 
personnel  system  more  like  the 
personnel  demonstration  project  then  in 
effect  at  the  National  Institute  for 
Science  and  Technology  (NIST).  A 
preliminary  plan  patterned  after  the 
NIST  Personnel  Dtemonstration  Plan  was 
developed  and  shared  with  the 
Commanding  General.  Army  Materiel 
Command  and  the  Deputy  Assistant 
Secretary  of  the  Army  for  Research  and 
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Technology  where  It  recei<wi    "--= 
conceptual  approval.  The  ARL 
Personnel  Demonstration  Project  Office 
was  then  created  and  became  the  focal 
point  for  subsequent  development 
efforts.  In  October  1994.  the  concept 
was  briefed  to  representatives  of  DOD 
and  other  federal  agencies.  In  November 
1994  an  Anny  Personnel  Demonstration 
Team  was  formed  with  ARL  designated 
as  the  lead.  The  team's  charter  was  to 
develop  the  Army's  Personnel 
Demonstration  Concept  Plan.  In 
December  1994,  this  plan  was  approved 
by  the  Secretary  of  the  Army. 

In  January  1995;  ARL  estabUshed  a 
management  structure  designed  to 
oversee  the  development  of  the 
demonstration  proposal  and  to 
incorporate  the  workforce  in  the  design 
efforts.  This  was  accomplished  by 
appointing  an  Executive  Steering 
Committee,  establishing  a  Staff 
Members  Committee  and  discussing  the 
project  with  unions.  For  most  of  1995 
various  revisions  were  made  to  the  ARL 
plan,  many  of  which  resulted  from 
further  DA  and  OSD  staffing  and 
coordination.  In  the  Spring  of  1996.  the 
plan  was  ready  for  joint  DOD  and  OPM 
review,  which  resulted  in  additional 
refinements.  During  this  time,  feedback 
was  provided  to  ARL  employees, 
through  town  hall  meetings,  electronic 
mail  messages  and  memoranda,  union 
briefings,  and  peer  group  review  of  draft 
implementing  documents.  The  opinions 
and  conunents  of  the  workforce  have 
had  a  significant  impact  in  the  overall 
design  of  the  demonstration  project. 

G.  Experimentation  and  Revision 

Many  aspects  of  a  demonstration 
project  are  experimental.  Modifications 
may  be  made  from  time  to  time  as 
experience  is  gained,  results  are 
analyzed,  and  conclusions  are  reached 
on  how  the  system  is  working.  ARL  will 
make  minor  modifications  without 
further  notice;  major  changes  will  be 
published  in  the  Federal  Registn'. 

m.  Personnel  System  Changes 

A.  Broadbanding 

The  ARL  demonstration  project  will 
use  a  broadbanding  approach  to 
compensation  and  classification.  Such 


-="=^011  approach  ovwconies  sorae  of  the 
problems  experienced  with  the  current 
system.  A  broadbanding  system  will 
simplify  the  classification  system  by 
reducing  the  number  of  distinctions 
between  levels  of  work  which  will 
facihtate  delegating  classification 
authority  and  responsibility  to  line 
managers. 

The  proposed  broadbanding  scheme 
will  replace  the  current  General 
Schedule  (GS)  grading  structure.  The 
broadband  levels  are  designed  to 
enhance  pay  progression  and  to  allow 
for  more  competitive  recruitment  of 
quality  candidates  at  differing  rates 
within  the  appropriate  pay  band 
level(s).  Competitive  promotions  will  be 
less  frequent  and  movement  through  the 
pay  bands  will  be  a  more  seamless 
process  than  today's  procedure.  Like  the 
broadbanding  systems  used  at  China 
Lake  and  NIST,  advancement  within 
each  pay  band  is  based  upon 
performance. 

Occupations  at  ARL  have  been 
grouped  into  four  occupational  famihes 
according  to  similarities  in  type  of  work 
and  customary  requirements  for  formal 
training  or  credentials.  The  common 
patterns  of  advancement  within  the 
occupations  as  practiced  at  ARL  and  in 
the  private  sector  were  also  considered. 
The  current  occupations  and  grades 
have  been  examined,  and  their 
characteristics  and  distribution  were 
used  to  develop  the  four  occupational 
famihes  described  below: 

1.  Engineers  and  Scientists.  This  path 
includes  all  technical  professional 
positions,  such  as  engineers,  physicists, 
chemists,  psychologists,  metallurgists, 
mathematicians,  and  computer 
scientists.  Ordinarily,  specific  course 
work  or  educational  degrees  are 
required  for  these  occupations.  (Pay 
Plan  DB) 

2.  E6-S  Technicians.  This  path 
consists  of  positions  that  directly 
support  the  various  scientific  and 
engineering  activities  of  the  laboratory. 
Employees  in  these  positions  are  not 
required  to  have  college  course  work. 
However,  practical,  quasi-professional 
training  and  skills  in  the  various  aspects 
of  electronic,  electrical,  mechanical, 


chemical  or  computer  engineering  are 
generally  required.  (Pay  Plan  DE) 

3.  Administrative.  This  occupational 
family  contains  specialized  functions  in 
such  fields  as  finance,  procurement, 
personnel,  public  information, 
computing,  supply,  library  science,  and 
management  analysis.  Special  skills  in 
specific  administrative  fields  or  special 
degrees  are  normally  required.  (Pay  Plan 
DI) 

4.  General  Support.  This  occupational 
family  is  composed  of  positions  for 
which  minimal  formal  education  is 
needed,  but  for  which  special  skills, 
such  as  office  automation,  typing,  or 
shorthand  may  be  required.  Clerical 
work  usually  involves  the  processing 
and  maintenance  of  records.  Assistant 
work  requires  knowledge  of  methods 
and  procedures  within  a  specific 
administrative  area.  Other  support 
functions  include  the  work  of 
secretaries,  guards,  and  mail  clerks.  (Pay 
Plan  DK) 

Each  occupational  family  will  be 
composed  of  discrete  pay  bands  (levels) 
corresponding  to  recognized 
advancement  within  the  occupations. 
These  pay  bands  will  replace  grades. 
They  will  not  be  the  same  for  all 
occupational  families.  Each 
occupational  family  will  be  divided  into 
three  to  five  pay  bands,  each  pay  band 
covering  the  same  pay  range  now 
covered  by  one  or  more  GS  grades.  A 
salary  overlap,  similar  to  the  current 
overlap  between  GS  grades,  will  be 
maintained.  The  salary  range  of  each 
band  begins  with  step  1  of  the  lowest 
grade  in  that  band  and  ends  with  step 
10  of4he  highest  grade  in  the  band. 

The  specific  grouping  of  GS  grades 
into  a  particular  pay  band  was  based  on 
a  carefiU  examination  of  grade  levels 
that  have  proven  difficult  for  managers, 
employees  and  classifiers  to  distinguish: 
cujrent  performance  levels  within 
occupations;  and  traditional  laboratory 
training  and  career  development 
practices. 

The  proposed  pay  bands  for  the 
occupational  famihes  and  how  they 
relate  to  the  ciurent  GS  framework  are 
shown  in  Figure  1 . 
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Administrative  Pay  Band  in  includes 
two  full  performance  levels  because  not 
all  work  assignments  in  band  III  will 
support  movement  to  the  top  of  the 
band.  Positions  that  typically  support 
the  higher  salaries  perform  non- 
sup>ervisory  work  associated  with 
formulating  programs  and  poUcies  with 
laboratory-wide  scope  and  impact. 
Other  positions  perform  supervision  of 
operating  level  programs  in  one  or  more 
administrative  fields.  In  order  to  move 
beyond  the  equivalent  of  the  GS-12 
Step  10  salary,  duty  and  work 
assignments  must  satisfy  the  highest 
level  of  the  criteria  in  the  classification 
standard  for  this  pay  band. 

Employees  will  be  converted  into  the 
occupational  family  and  pay  band 
which  correspond  to  their  GS/GM  series 
and  grade.  Each  employee  is  assured  an 
initial  place  in  the  system  without  loss 
of  pay.  As  the  rates  of  the  General 
Schedule  are  increased  due  to  general 
pay  increases,  the  minimum  and 
maximum  salaries  of  the  pay  band 
levels  will  also  move  up.  All  employees 
will  receive  the  general  pay  increases 
given  in  January  of  each  year.  In 
addition,  all  employees  will  be  eligible 
for  future  locaU^  pay  increases  of  their 
geographic  area.  (See  Section  in.E.4.  for 
special  provisions  for  employees  in 
special  rate  categories.)  Employees  can 
receive  additional  pay  increases  based 
on  their  evaluations  under  the  Pay  for 
Performance  Management  System.  Since 
pay  progression  through  the  pay  bands 
is  based  on  performance,  there  will  be 
no  scheduled  Within-Grade  Increases 
(WGIs)  or  Quality  Step  Increases  (QSIs) 
for  employees  once  the  broadbanding 
system  is  in  place. 


There  are  several  advantages  to 
broadbanding.  It  is  simpler,  less  time 
consuming,  and  less  costly  to  maintain. 
In  addition,  such  a  system  is  more  easily 
understood  by  managers  and  employees, 
is  easily  delegated  to  managers, 
coincides  with  recognized  occupational 
famihes,  and  complements  the  other 
personnel  management  aspects  of  the 
demonstration  project. 

The  ARL  broadbanding  plan  expands 
the  broadbanding  concept  used  at  China 
Lake  and  NIST  by  creating  Pay  Band  V 
of  the  Engineers  and  Scientists 
occupational  family.  This  pay  band  is 
designed  for  senior  technical  managers 
and  senior  scientists/engineers. 

Current  OPM  gmdelines  covering  the 
Senior  Executive  System  and  Scientific 
and  Professional  (ST)  positions  do  not 
fully  meet  the  needs  of  ARL.  The  SES 
designation  is  appropriate  for  executive 
level  manageritd  positions  whose 
classification  exceeds  the  CS-15  grade 
level.  The  primary  knowledges  and 
abiUties  of  SES  p)ositions  relate  to 
supervisory  and  managerial 
responsibilities.  Positions  classified  as 
ST  are  designed  for  bench  research 
scientists  and  engineers.  OPM 
guidelines  state  that  the  duties  and 
responsibihties  of  ST  positions  must  not 
include  any  managerial  or  supervisoiy 
responsibility. 

ARL  currently  has  many  division 
chief  positions  that  have  characteristics 
of  both  SES  and  ST  classffications.  Most 
division  chiefs  in  ARL  are  responsible 
for  supervising  other  GS-15  positions, 
including  branch  chiefs,  non- 
supervisory  researcher  engineers  and 
scientists  and  in  some  cases  ST 
positions.  Most  division  chief  positions 
are  classified  at  the  GS-15  level,  but 


some  have  been  established  at  the  SES 
level.  ARL  management  considers  the 
primary  requirement  for  division  chiefs 
to  be  knowledge  of  and  expertise  in  the 
specific  scientific  and  technology  areas 
related  to  the  mission  of  their  divisions. 
The  abiUty  to  manage,  while  important, 
is  considered  secondary.  Historically, 
these  positions  have  been  filled  by 
employees  who  possess  primarily 
scientific/engineering  credentials  and 
who  are  considered  experts  in  their  field 
by  the  scientific  community.  While  it  is 
clear  these  positions  warrant 
classification  beyond  the  GS-15  level, 
attempts  to  classify 'most  of  the 
positions  as  SES  have  been  diffictilt 
because  the  size  of  the  divisions  and 
their  location  in  the  organization  are  not 
competitive  with  other  SES  level 
positions.  Classification  of  the  positions 
as  ST  is  also  not  an  option  because  the 
supervisory  responsibihties  inherent  in 
division  chief  positions  cannot  be 
ignored. 

As  preeminent  scientists  and 
engineers,  inciunbents  of  ST  positions 
are  responsible  for  specific  research  and 
development  efforts  that  are  continuing 
and  long  range,  generally  requiring  the 
efforts  of  a  team.  These  ST  positions 
usually  serve  as  team  leaders  which 
means  there  is  some  responsibihty  for 
assigning  work,  coordinating  results, 
and  redirecting  efforts.  It  is 
administratively  convenient  for  these 
research  team  leaders  to  also  participate 
in  performance  management.  The 
restriction  of  including  supervisory 
authorities  in  ST  jobs  has  forced  ARL  to 
exclude  any  mention  of  the  team  leader 
responsibilities  in  these  position 
descriptions  for  fear  that  they  will  be 
interpreted  as  characteristic  of  SES 


11650  Federal  Regirter  /  Vol.  62,  No.  48  /  Wednesday.  March  12.  1997  /  Notices 


rather  than  ST  positions.  Consequently, 
ARL  has  some  positions  that  do  not 
strictly  conform  to  OPM  definitions  of 
either  the  SES  or  ST. 

The  purpose  of  Pay  Band  V  is  to 
overcome  the  difficulties  identified 
above  by  creating  a  category  for  two 
types  of  positicHis — the  senior  technical 
manager  (with  full  supervisory 
authority)  and  the  senior  scientist/ 
engineer  (less  than  fuH  supervisory 
auUiority).  Current  GS-15  division 
chiefs  will  convert  into  the 
demonstration  project  at  Pay  Band  IV. 
After  conversion  they  will  be  reviewed 
against  estabfished  criteria  to  determine 
if  they  shguld  be  reclassified  to  Pay 
Band  V.  Ckh^r  positions  possibly 
meeting  criteria  for  classification  to  Pay 
Band  V  will  be  reviewed  on  a  case  by 
case  basis.  The  proposed  salary  range  is 
the  same  as  currently  exists  for  ST 
positions  (minimum  of  120%  of  the 
minimum  rate  of  basic  pay  for  GS-15 
with  a  maximum  of  the  basic  rate  of  pay 
established  for  level  IV  of  the  Executive 
Schedule).  Vacant  positions  in  Pay  Band 
V  will  be  competitively  filled  to  ensure 
that  selections  are  made  from  among  the 
world's  preeminent  researchers  and 
technical  leaders  in  the  specialty  fields. 
ARL  win  capitalize  on  the  efficiencies 
that  can  accrue  from  central  recruiting 
by  continuing  to  use  the  expertise  of  the 
Army  Materiel  Command  SES  Office  as 
the  recruitment  agent.  Panels  will  be 
created  to  assist  in  filling  Pay  Band  V 
positions.  Panel  members  will  be 
selected  from  a  pool  of  current  ARL  SES 
members,  ST  employees  and  those  in 
Pay  Band  V.  and  an  equal  nimiber  of 
individuals  of  equivalent  stature  &t)m 
outside  the  laboratory  to  ensure 
impartiahty.  breadth  of  technical 
expertise,  and  a  rigorous  and 
demanding  review.  The  panel  will 
apply  criteria  developed  largely  h^m 
the  current  OPM  Research  Grade 
Evaluation  Guide  for  positions 
exceeding  the  GS-15  level.  The  same 
procedure  will  be  used  for  evaluating 
senior  technical  manager  positions 
except  the  rating  criteria  will  be 
adjusted  to  account  for  the  differences 
in  the  positions,  such  as  greater 
emphasis  on  technical  program 
management  and  supefvisory  abilities. 

The  final  component  of  Pay  Band  V 
is  the  management  of  all  Pay  Band  V 
assets.  Specifically,  this  includes 
authority  to  classify,  create,  or  abolish 
positions  as  circumstances  warrant; 
recruit  and  reassign  employees  in  this 
pay  band;  set  pay  and  to  have  their 
performance  appraised  under  this 
project's  Pay  for  Performance  System. 
This  authority  will  be  executed  within 
parameters  to  be  estabUshed  at  the  DA 
level,  to  include  controls  on  the 


numbers  of  Pay  Band  V  positions  and 
recruitment/promotion  criteria.  The 
specific  details  regarding  the  control 
and  muiagement  of  Pay  Band  V  assets 
will  be  included  in  the  demonstration's 
operating  procedures.  The  laboratory 
wants  to  demonstrate  increased 
effectiveness  by  gaining  greater 
managerial  control  and  authority, 
consistent  with  merit,  affirmative 
action,  and  equal  employment 
opportimity  principles. 

B.  Classification 

1.  Occupational  Series 

The  present  General  Schedule 
classification  system  has  434 
occupational  series  which  are  divided 
into  22  occupational  families.  ARL 
currently  has  positions  in  119  series 
which  fall  into  20  families.  The 
occupational  series,  which  fi^uently 
provide  well-recognized  disciplines 
with  which  employees  wish  to  be 
identified,  will  be  maintained.  This  will 
facilitate  movement  of  personnel  into 
and  out  of  the  proposed  demonstration 
project.  New  series,  established  by 
OPM,  may  be  added  as  needed  to  reflect 
new  occupations  in  the  workforce. 

2.  Classification  Standards 

The  present  system  of  OPM 
classification  standards  will  be  used  for 
the  identification  of  proper  series  and 
occupational  titles  of  positions  within 
the  demonstration  project.  Current  OPM 
Position  Classification  Standards  will 
not  be  used  to  grade  positions  in  this 
project.  However,  the  grading  criteria  in 
those  standards  will  be  used  as  a 
framework  to  develop  new  and 
simplified  standards  for  the  purpose  of 
occupational  family  and  pay  band 
determinations.  The  objective  is  to 
record  the  essential  criteria  for  each  pay 
band  within  each  occupational  family 
by  stating  the  characteristics  of  the 
work,  the  responsibilities  of  the 
position,  and  the  knowledges,  skills, 
and  abilities  required.  ARL  will 
continue  its  current  practice  of  using 
peer  reviews  to  facilitate  the 
classification  process  and  in  some  cases 
will  expand  its  use  to  meet  the  needs  of 
the  laboratory. 

3.  Classification  Authority 

The  Director,  ARL  will  have  delegated 
classification  authority  and  may,  in 
turn,  redelegate  this  authority  to 
subordinate  management  levels,  and 
ultimately  to  the  lowest  level  of  full 
supervision  in  each  organizational 
segment.  Personnel  specialists  will 
provide  ongoing  consultation  and 
guidance  to  managers  and  supervisors 
throughout  the  classification  process. 


4.  Position  Descriptions 

Under  the  proposed  classification 
system,  a  new  position  description  will 
replace  the  current  DA  Form  374. 
Department  of  the  Army  Job 
Description.  The  classification  standard 
for  each  pay  band  will  serve  as  an 
important  component  in  the  new 
position  description,  which  will  also 
include  position-specific  information, 
and  provide  data  element  information 
pertinent  to  the  job.  Laboratory 
supervisors  will  follow  a  computer- 
assisted  process  to  produce  position 
descriptions.  The  objectives  in 
developing  the  new  descriptions  are  to: 
(1)  Simplify  the  descriptions  and  the 
preparation  process  through 
automation;  (2)  minimize  the  amount  of 
writing  and  time  required  to  create  new 
position  descriptions;  and  (3)  make  the 
position  descriptions  more  useful  and 
acciirate  tools  for  other  functions  of 
personnel  management,  such  as 
recruitment,  reduction  in  force, 
performance  assessment,  and  employee 
development.  Because  there  is  little 
writing  required  in  the  automated 
system,  supervisory  writing  style  and 
ability  as  a  hidden  consideration  in 
position  classification  are  eliminated. 

5.  Specialty  Work  Codes 

Specialty  work  codes  will  be  used  to 
further  differentiate  types  of  work  and 
the  skills  and  knowledges  required  for 
particular  positions  within  an 
occupational  family  and  pay  band.  Each 
code  represents  a  specialization  or  type 
of  work  within  the  occupation. 
Supervisors  will  select  appropriate 
specialty  work  codes  to  describe  the 
work  of  each  employee  through  the 
automated  classification  process. 

6.  Automated  Classification  Process 

Writing  the  position  description  is 
accomplished  by  completion  of  the 
following  steps  using  an  automated 
system. 

(a)  The  supervisor  enters,  by  typing 
free-form,  the  organizational  location 
and  the  employees  name.  From  the 
menu,  the  supervisor  selects  the 
appropriate  occupational  series  and 
title,  occupational  family,  and  pay  band 
corresponding  to  the  level  of  duties  and 
responsibilities  desired.  The  user  will 
then  select  whether  the  position  is  a 
non-supervisor,  team  leader  or 
supervisor, 

(b)  The  supervisor  enters  a  brief 
description  of  the  primary  purpose  of 
the  position  by  typing  6«e-fonn  at  the 
appropriate  point.  From  a  menu,  the 
supervisor  will  choose  statements 
pertaining  to  operation  of  a  motor 
vehicle;  any  unusual  physical  and  travel 
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reqtiirements;  required  financial 
disclosure  statements;  and  the  position's 
sensitivity.  The  system  will  produce 
standardized  statements  of  supervisory 
or  team  leader  duties  and 
responsibilities.  The  system  will  also 
produce  a  statement  pertaining  to 
positive  education  requirements,  or 
their  equivalencies,  based  on  the 
occupational  series  selected. 

(c)  From  a  menu,  the  supervisor 
selects  up  to  three  specialty  work  codes 
which  are  appropriate  to  the  job.  The 
specialty  work  codes  are  subsets  of  the 
disciplines  and  describe  particular  skills 
and  knowledges  related  to  the  kinds  of 
work  performed  at  ARL. 

(d)  The  supervisor  has  the  option  of 
providing  additional  position 
information  by  typing  fi^e-form  at  an 
appropriate  point  at  the  end  of  the 
document,  lliis  area  is  to  be  used  when 
the  information  addressed  by  the 
purpose  of  the  position,  specialty  work 
codes,  and  functional  classification 
codes  are  not  completely  adequate.  The 
information  will  be  used  primarily  to 
supplement  skill  and  knowledge 


requirements  and  to  refine  competitive 
level  decisions. 

7.  Fair  Labor  Standards  Act  (FLSA) 

Fair  Labor  Standards  Act  exemption 
and  nonexemption  determinations  will 
be  made  consistent  with  criteria  found 
in  5  CFR  (Code  of  Federal  Regulations) 
part  551.  All  employees  are  covered  by 
the  FLSA  unless  they  meet  the  criteria 
for  exemption.  The  duties  and 
responsibilities  outlined  in  the 
classification  standards  for  each  pay 
band  will  be  compared  to  the  FLSA 
criteria  and  the  tentative  conclusions 
programmed  into  the  automated 
classification  system  so  that  the  system 
will  be  able  to  generate  the  FLSA 
coverage  based  upon  the  user's  selection 
of  occupational  family,  pay  band,  and 
supervisory  responsibility. 

As  a  general  rule,  the  FLSA  status  can 
be  matched  to  occupational  family  and 
pay  band.  For  example,  positions 
classified  in  Pay  Band  I  of  any 
occupational  family  are  typically 
nonexempt,  meaning  they  are  covered 
by  the  overtime  entitlements  prescribed 
by  the  FLSA.  An  exception  to  this 


guideline  includes  supervisors/ 
managers  who  meet  the  definitions 
outlined  in  the  OPM  General  Schedule 
Supervisory  Guide  and  who  spend  80% 
or  more  of  the  Vork  week  on 
supervisory  duties.  Therefore, 
supervisors/managers  in  any  of  the  pay 
bands  who  meet  the  foregoing  criteria 
are  exempt  from  the  FLSA. 

Hie  generic  position  descriptions  will 
not  be  the  sole  basis  for  the  FLSA 
determination.  Each  position  will  be 
evaluated  on  a  case-by-case  basis  by 
comparing  the  duties  and 
responsibilities  assigned,  the 
classification  standards  for  each  pay 
band,  and  the  5  CFR  part  551  FLSA 
criteria.  The  final  review  of  the  l^LSA 
status  will  be  made  by  the  Qvilian 
Personnel  Operations  Center  (CPOC) 
based  upon  the  above-mentioned 
material  and  any  supplemental 
information  such  as  that  contained  in 
established  performance  objectives. 

The  automated  classification  system 
will  annotate  the  position  description 
with  a  preliminary  FLSA  determination 
in  accordance  with  Figure  2  below. 
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8.  Classification  Appeals 

An  employee  may  appeal  the 
occupational  family,  occupational 
series,  or  pay  band  of  his  or  her  position 
at  any  time.  The  employee  may 
accomplish  this  by  exercising  any  of  the 
following  options:  (a)  The  employee 
must  formally  raise  the  areas  of  concern 
to  supervisors  in  the  immediate  chain  of 
command,  either  verbally  or  in  writing, 
(b)  If  the  employee  is  not  satisfied  with 
the  supervisory  response,  the  employee 
may  appeal  to  the  appellate  level  within 
DOD  or  may  appeal  directly  to  OPM.  (c) 
If  the  employee  elects  to  first  appeal  to 
E)OD  but  is  not  satisfied  with  this 
response,  he/she  may  appeal  to  the 
Office  of  Personnel  Management. 
Appellate  decisions  from  OPM  are  final. 


The  evaluation  of  a  classification 
appeal  is  based  on  the  ARL  Personnel 
Demonstration  Project  Classification 
Standards. 

C.  Pay  for  Performance 

1.  Overview 

The  purpose  of  the  Pay  For 
Performance  (PFP)  System  is  to  provide 
an  effective,  efficient,  and  flexible 
method  for  assessing,  compensating, 
and  managing  the  laboratory  workforce. 
It  is  essential  for  the  development  of  a 
highly  productive  workforce  and  to 
provide  management,  at  the  lotvest 
practical  level,  the  authority,  control, 
and  flexibility  needed  to  achieve  a 
quality  laboratory  and  quality  [Ntiducts. 
PFP  allows  for  more  employee 
involvement  in  the  assessment  process. 


increases  communication  between 
supervisor  and  employee,  promotes  a 
clear  accoimtability  of  performance, 
facilitates  employee  career  progression, 
provides  an  understandable  basis  for 
salary  changes,  and  delinks  awards  from 
the  aimual  performance  appraisal 
process.  The  funds  previously  allocated 
for  performance-based  awards  will  be 
reserved  for  distribution  under  a 
separate  laboratory  awards  program. 

PFP  creates  a  method  to  more  directly 
link  pay  and  performance.  The  system 
combines  goal  setting,  tied  to  corporate 
objectives,  with  a  letter  grading  system. 
The  performance  evaluations  made 
under  the  demonstration  project  will 
ensure  that  top  performers  receive  pay 
increases  commensurate  with  their 
achievements.  The  PFP  System  uses  a 
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four  level  summary  pattern  (Pattern  E) 
under  5  CFR  430.208(d)  when  a  rating 
of  C  is  equivalent  to  fully  successful. 

Employees  within  the  laboratory  will 
be  placed  into  pay  poolr  Base  pay 
adfiutment  dec^ons  (i.e.,  decisions 
regarding  the  amounts  of  salary 
increase)  are  based  cm  the  relationship 
between  pwformance  ratings  and 
present  salaries.  The  maximum  base  pay 
rate  under  this  demonstration  project 
will  be  the  unadjusted  base  pay  rate  of 
GS-lS/Step  10,  except  for  employees  in 
Pay  Band  V  of  the  E&S  Occupational 
Family.  In  this  case,  the  maximum  rate 
of  base  pay  will  be  the  basic  rate  of  pay 
for  level  IV  of  the  Executive  Schedvde. 

Cost  discipline  is  assured  within  each 
pay  pool  by  limiting  the  total  base  pay 
increases  to  the  funds  available  in  the 
base  pay  fund  in  the  pay  pool,  based  on 
what  would  have  beoi  available  in  the 
General  Schedule  system  from  within- 
grade  increases,  quality  step  increases 
and  within-band  promotions.  The  ARL 
Director  may  adjust  the  amount  of  funds 
assigned  to  each  pay  pool  as  necessary 
to  ensure  eqviity  and  to  meet  unusual 
circumstances.  No  changes  will  be  made 
to  locality  pay  under  the  demonstration 
project  and  all  employees  continue  to 
receive  general  pay  increases. 

The  PFP  system  being  proposed 
differs  from  the  current  system  in  that 
all  the  supervisors  in  a  pay  pool  will 
meet  to  reconcile  the  scores  given  to 
each  employee  in  the  pay  pool,  with  the 
purpose  being  to  reach  consensus  on  the 
type  of  achievements  that  warrant 
puticiilar  scores.  After  this 
reconciliation  process  is  completed, 
final  letter  grades  are  assigned  and 
payout  proceeds  according  to  each 
employee's  final  letter  rating,  score,  and 
current  salary. 

The  PFP  System  eliminates  within- 
grade  increases,  quality  step  increases, 
in  band  promotions  and  awards,  and 
replaces  them  with  pay  for  performance 
payouts  described  above.  Other  awards 
such  as  special  acts  will  continue  to  be 
awarded.  The  new  system  also  provides 
the  ability  to  give  bonuses  to  employees 
who  are  at  the  top  of  the  range  in  their 
pay  band.  Bonuses  differ  from  pay 
increases  in  that  they  are  not  added  to 
base  salary  but  rather  are  given  as  a 
lump  siun  payment. 

Interns  in  recognized  DA  career 
programs  wiU  be  appraised  semi- 
annually until  they  complete  their 
internships.  The  second  appraisal  in 
each  annual  cycle  will  be  considered 
the  rating  of  record. 

2.  The  PFP  Assessment  Process 

At  the  beginning  of  the  assessment 
cycle,  the  employee  and  rater  will 
collaborate  on  the  development  of  the 


employee's  performance  objectives, 
designation  of  the  performance  elements 
and  which  of  these  elements  are  critical, 
and  their  associated  weights.  An 
objective  is  defined  as  a  statement  of 
specific  job  responsibiUties  expected  of 
the  employee  during  the  rating  period. 
These  are  to  be  based  on  the  work  unit's 
mission  and  goals  and  should  be 
consistent  with  the  employee's  job 
description.  Performance  objectives  may 
be  modified  and/or  changed  as 
appropriate  during  the  rating  cycle.  As 
a  genwal  rule,  peiformance  objectives 
should  only  be  changed  when 
circumstances  outside  the  employee's 
control  prevent  or  hamper  the 
accomplishment  of  the  original 
objectives.  It  is  also  appropriate  to 
change  objectives  when  mission  or 
woridoad  changes  occur.  Performance 
objectives  will  be  tailored  to  each 
individual  employee.  Use  of  generic  one 
size  fits  all  objectives  will  be  avoided. 

The  supervisor  and  employee  will 
discuss  the  performance  objectives, 
which  elements  are  critical,  and  what 
weight  each  carries  in  an  attempt  to 
reach  agreement  whenever  possible. 
Disagreements  will  be  hancQed  through 
the  normal  chain  of  command. 
Management  retains  the  right  to 
establish  objectives,  identify  which 
elements  are  critical,  and  their  relative 
weights.  Employees  retain  their  right  to 
grieve  any  element  they  beUeve  is 
inappropriate  through  Alternative 
Dispute  Resolution  processes  or 
grievance  procedures.  It  is  encouraged 
that  disagreements  be  resolved  at  the 
beginning  of  the  appraisal  period. 

Howwell  work  objectives  are 
performed  will  be  measured  by  a  series 
of  weighted  performance  elements. 
Performance  elements  are  defined  as 
generic  critical  attributes  of  job 
periormance  that  are  of  sufficient 
importance  that  performance  below  the 
minimum  standard  requires  remedial 
action  and  may  be  the  basis  for 
removing  the  employee  fit)m  the 
position.  Specific  information  on  the 
interrelationships  between  objectives 
and  elements  will  be  included  in  the 
implementing  procedures  for  this  plan. 

Ei^t  elements  have  been  developed 
for  evaluating  the  yearly  performance  of 
all  laboratory  personnel  covered  by  this 
-  initiative:  Technical  Competence, 
Cooperation,  Communication. 
Management  of  Time  and  Resoiuces, 
Customer  Relations,  Technology 
Transition,  Management/Leaderahip, 
and  Supervision/EEO. 

All  employees  will  be  rated  against 
the  first  five  performance  elements. 
Element  6  is  optional  and  is  intended 
for  those  positions  involving  technology 
transition.  Element  7  is  optional  and  is 


intended  for  non-supervisory  team 
leaders  or  program  managers.  Elements 
7  and  8  are  required  for  all  supervisory 
positions.  These  eight  elements  are 
described  below. 

(1)  Technical  Competence.  Exhibits 
and  maintains  current  technical 
knowledge,  skills,  and  abilities  to 
produce  timely  and  quality  watk  with 
the  appropriate  level  of  supervision. 
Makes  prompt,  technically  soimd 
decisions  and  recommendations  that 
add  value  to  mission  priorities  and 
needs.  For  appropriate  occupational 
families,  seeks  and  accepts 
developmental  and/or  special 
assignments.  Adaptive  to  technological/ 
organizational  change.  (Weight  range:  15 
to  50) 

(2)  Cooperation.  Accepts  personal 
responsibility  for  assigned  tasks. 
Considerate  of  othen  views  and  op«i  to 
compromise  on  areas  of  difference. 
Exercises  tact  and  diplomacy  and 
maintains  effective  relationships, 
partic\ilarly  in  immediate  work 
environment  and  teaming  situations. 
Readily/willingly  gives  assistance. 
Shows  appropriate  respect  and  courtesy. 
(Weight  Range:  5  to  25) 

(3)  Communication.  Provides  or 
exchanges  oral/written  ideas  and 
information  in  a  manner  that  is  timely, 
accurate  and  easily  understood.  Listens 
effsctively  so  that  resultant  actions 
show  understanding  of  what  was  said. 
Coordinates  so  that  all  relevant 
individuals  and  functions  are  included 
in,  and  informed  of,  decisions  and 
actions.  (Weight  Range:  5  to  25) 

(4)  Management  of  Time  and 
Resources.  Meets  schedules  and 
deadlines,  and  accompUshes  work  in 
order  of  priority;  generates  and  accepts 
new  ideas  and  methods  for  increasing 
work  efficiency;  effectively  utilizes  and 
properly  controls  available  resources; 
supports  organization's  resource 
development  and  conservation  goals. 
(Weight  Range:  15  to  50) 

(5)  Customer  Relations.  Demonstrates 
care  for  customera  through  re8p>ectful, 
courteous,  reliable  and  conscientious 
actions.  Seeks  out,  develops  and/or 
maintains  solid  working  relationships 
with  customers  to  identify  their  needs, 
quantifies  those  needs,  and  develops 
practical  solutions.  Keeps  customer 
informed.  Within  the  scope  of  job 
responsibility,  seeks  out  and  develops 
new  programs  and/or  reimbursable 
customer  work.  (Weight  Range:  10  to  50) 

(6)  Technology  Transition.  Seeks  out 
and  incorporates  outside  technology 
within  internal  projects.  Implements 
partnerships  for  transition  or  transfer  of 
technology  to  other  internal  working 
groups,  other  government  agencies,  and/ 
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or  cotomercial  activities.  (Weight  Range: 
5  to  50) 

(7)  Management/Leadership.  Actively 
furthers  the  mission  of  the  organization. 
As  appropriate,  participates  in  the 
development  and  implementation  of 
strategic  and  operational  plans  of  the 
organization.  Exercises  leadership  skills 
within  the  environment.  Mentors  junior 
personnel  in  career  development, 
technical  competence,  and  interpersonal 
skills.  Exercises  appropriate 
responsibility  for  positions  assigned. 
(Weight  Range:  5  to  50) 

(8)  Supervision/EEO.  Works  toward 
recruiting,  developing,  motivating,  and 
retaining  quality  employees;  initiates 
timely/appropriate  personnel  actions, 
applies  EEO/merit  principles; 
communicates  mission  and 
organizational  goals;  by  example, 
creates  a  positive,  safe,  and  challenging 
work  environment;  distributes  work  and 
empowers  employees.  (Weight  Range: 
25  to  50) 

The  performance  element  titled 
Technical  Competence  is  a  mandatory 
critical  element  for  all  employees.  In 
addition,  all  supervisors  must  be 
evaluated  against  the  element  titled 
Supervision/EEO  and  this  must  be 
identified  as  critical. 

Other  elements  may  be  identified  as 
critical  as  agreed  upon  between  the  rater 
and  the  employee.  Generally  any 
performance  element  that  has  been 
given  a  weight  of  25  or  higher  should  be 
identified  as  critical:  Some  elements 
weighted  less  than  25  (e.g.. 
Communication  or  Cooperation)  may 
also  be  critical;  for  instance,  those  that 
are  considered  so  important  to  a 
particular  job  that  failure  to  perform  at 
an  acceptable  level  would  result  in  an 
overall  performance  evaluation  of 


unsatisfactory.  Weights  on  elements 
must  add  up  to  100. 

Appendix  D  contains  the  Performance 
Objective  Worksheet  and  the 
Performance  Appraisal  form 
accompanied  by  a  guidance  form 
entitled.  Point  Ranges  and  Performance 
Element  Benchmarks. 

Pay  pool  managers  will  review 
objectives,  critical  element  designations 
and  weights  prior  to  their 
implementation  to  ensure  these  are 
reasonable  and  fair  and  in  keeping  with 
expectations  for  each  employee.  As  a 
general  rule,  essentially  identical 
positions  will  have  the  same  critical 
elements  and  the  same  weights. 

The  rater  will  provide  periodic 
feedback  to  the  employee  on  how  well 
he/she  is  performing.  If  the  rater  judges 
that  the  employee  is  not  performing  at 
an  acceptable  level  on  one  or  mcne 
elements,  the  rater  must  alert  the 
employee  and  document  the  problem. 
This  feedback  will  be  provided  any  time 
during  the  rating  cycle  especially  if 
there  is  a  problem.  A  mid-point 
counseling  session  is  required. 
Deficiencies  identified  will  be 
accompanied  by  a  plan  to  correct  them. 

Employees  will  provide  information 
on  their  accomplishments  to  the  rater  at 
both  the  mid-point  and  end  of  the  rating 
period,  similar  to  the  current  Army 
process.  Employees  may  self-rate  their 
performance  elements  and/or  they  may 
solicit  input  from  team  members, 
customers,  peera,  supervisors  in  other 
units,  subordinates  and  other  sources 
which  will  permit  the  rater  to  fully 
evaluate  the  contributions  during  the 
rating  period.  As  a  minimum, 
employees  will  provide  the  rater  with 
an  itemized  list  of  their 


accomplishments  during  the  rating 
period. 

Employees  may  also  provide 
information  and  input  to  the  rater's 
supervisor  for  consideration  in  the 
supervisor's  appraisal.  This  material 
may  go  directly  to  the  rater's  supervisor 
but  a  copy  must  be  furnished  to  the 
rater. 

At  the  end  of  the  rating  period,  the 
rater  will  score  each  of  the  performance 
elements  by  assigning  a  value  between 
0  and  100  percent  of  the  weighted  value 
assigned  to  each  of  the  elements.  The 
rater  arrives  at  this  score  by  referring  to 
the  performance  element  bisnchmarics 
found  on  the  reverse  of  the  performance 
appraisal  form.  The  benchmark 
performance  standards  are  written  so 
they  describe  periormance  at  100 
p«cent  of  the  element;  70  percent;  SO 
percent  and  the  Unsatisfactory  level  of 
performance.  Using  these  benchmarks, 
the  rater  decides  where  on  a  continuum 
the  performance  of  the  employee  fits 
and  assigns  a  point  value  according  to 
that  determination.  The  chart  to  the 
right  of  the  performance  element 
benchmarks  %vill  be  used  to  assign  the 
specific  point  value.  Scores  will  be 
siunmed  and  a  letter  rating  assigned; 
i.e.,  85-100  =  A,  70-84  =  B,  50-69  =  C 
This  rating  will  become  the  rating  of 
record.  A  total  score  of  49  or  below  wiQ 
restdt  in  an  unsatisfactory  rating. 
Failure  to  achieve  at  the  50%  level  of 
any  critical  element  will  also  result  iD 
an  overall  unsatisfactory  rating. 

The  letter  ratings  will  be  used  to 
determine  pay  or  bonus  values  and  ID 

award  additional  RIP  retention  yean  M 
shown  in  Figure  3  below. 

■LUNO  coot  ssv-ei-* 


RATING 

COMPENSATION 

RIF  RH ItNTION 
YEARS  ADDbl) 

A 

3  or  4  shares 

10 

B 

2  or  3  shares 

7 

C 

Oor  1  share 

3 

U 

0  shares 

0 

Figure  3  -  RIF  Retention 


BtijNQ  coot  «3a-ei-c 

After  a  rating  luis  been  assigned,  the 
rater  recommends  the  mmibo'  of  shares 


that  should  be  granted.  This  decision  is 
based  on  an  evaluation  of  the 


employee's  ciurent  salary  and  level  of 
performance  (e.g.,  high  B  or  low  A)  io 
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comparison  to  similarly  situated 
employees  within  the  pay  pool  and 
overall  funding  availability.  For 
example,  an  employee  who  receives  a 
score  of  84  and  a  final  rating  of  B,  but 
whose  current  salary  is  at  the  lower  end 
of  his/her  pay  band  might  receive  the 
mfliriiniini  number  of  shares  (3) 
permitted  for  a  B  rating.  In  contrast,  an 
employee  who  received  a  score  of  85 
which  warrants  a  final  rating  of  A,  but 
whose  salary  is  comparable  to  or  above 
similar  positions  in  the  pay  pool  might 
receive  3  rather  than  4  shares.  A  third 
example  is  that  an  employee  who 
receives  a  score  of  84  might  receive  the 
fpnYimiim  number  of  shares  based  on 
the  fact  that  it  is  a  very  high  B  or  one 
point  away  from  an  A.  The  methods 
available  for  determining  shares  will 
allow  ARL  managers  to  adjust  basic  pay 
by  considering  differences  in 
performance  levels  among  employees  in 
terms  of  comparability  within  ARL  and 
the  pay  pool  for  similarly  situated 
employees. 

Upon  approval  of  this  plan, 
implementing  procedures  and 
re^ilations  will  provide  details  on  this 
process  to  employees  and  supervisors. 

3.  Performance  Which  Fails  To  Meet 
E;q>ectations 

a.  Continuing  Performance  Evaluation 

Informal  employee  performance 
reviews  will  be  a  continuous  process  so 
that  corrective  action,  to  include  a 
Performance  Improvement  Flan  (PIP), 
may  be  taken  at  any  time  during  the 
rating  cycle.  At  least  one  review  wiU  be 
documented  as  a  formal  progress 
review.  Whenever  a  supervisor 
recognizes  that  an  employee's 
performance  is  at  a  level  that  could  put 
him/her  in  danger  of  receiving  an 
imsatisfactory  rating,  the  supervisor  will 
discuss  the  situation  with  the  employee 
in  an  effort  to  identify  the  possible 
reasons  for  the  poor  performance. 

b.  End  of  Rating  Cycle  Performance 
Evaluation 

Employee  performance  will  be 
formally  reviewed  at  the  end  of  the 
rating  cycle.  If  an  employee's  rating 
score  is  below  50  points,  or  if  the 
employee  fails  a  critical  element,  the 
employee  will  receive  an  unsatisfactory 
rating.  Immediately  upon  assigning  an 
unsatisfactory  rating,  the  supervisor  will 
take  steps  to  correct  the  problem. 

c  Improving  Performance 

In  recognition  that  personality 
conflicts  sometimes  occxir  between  a 
supervisor  and  an  employee,  or  that  an 
employee  might  be  better  suited  to 
another  type  of  work,  the  supervisor  and 
employee  may  explore  a  temporary 


assignment  to  another  unit  in  the 
organization.  The  supervisor  is  under  no 
obligation  to  explcwe  this  option  prior  to 
taking  more  formal  action. 

If  the  temporary  assignment  is  not 
possible  or  has  not  worked  out,  and  the 
employee  continues  to  perform  at  an 
unsatisfactory  level  or  has  received  an 
unsatisfactory  rating,  written 
notification  will  be  provided  of  the 
imsatisfoctory  performance  in  the 
element(s)  at  issue,  and  an  opportunity 
to  improve  will  be  structured  in  a 
Performance  Improvement  Plan  (PIP). 
The  supervisor  will  identify  the  items/ 
actions  which  need  to  be  corrected  or 
improved;  will  outUne  required  time 
frames  for  such  improvement;  and  will 
provide  the  employee  with  any 
available  assistance,  references,  training 
and  the  like  which  might  facilitate 
needed  improvements.  Progress  will  be 
intensively  monitored  during  this  PIP 
period;  all  counseling  sessions  will  be 
documented. 

If  the  PIP  resxdts  in  a  score  of  50  or 
above  and/or  the  critical  element  which 
was  foiled  is  now  acceptable,  no  further 
action  is  necessary.  If  the  PIP  does  not 
improve  performance  to  an  acceptable 
level,  the  supervisor  may  propose  to 
institute  a  Last  Chance  Agreement 
(LCA)  with  the  employee.  A  Last 
Chance  Agreement  stipulates  that  if 
performance  does  not  rise  to  the 
required  level  within  a  specified  time 
btaae  the  employee  will  be  changed  to 
a  lower  pay  biand,  reduced  in  salary,  or 
released  from  Federal  service.  The 
employee  agrees  to  this  last  chance 
arrangement  with  the  understanding 
that  there  are  no  grievance  or  appeal 
rights  if  the  adverse  action  eventually 
has  to  be  taken.  The  decision  to  enter 
into  a  last  chance  agreement  is  entirely 
voluntary  on  the  part  of  the  employee. 

If  the  PIP  does  not  improve 
performance  to  the  acceptable  level  and 
the  employee  elects  not  to  enter  into  the 
LCA,  the  supervisor  will  take  the 
appropriate  follow-on  action,  such  as 
change  to  lower  pay  band/ occupational 
family,  reduction  in  pay  within  the 
same  pay  band,  or  removal,  as  indicated 
by  the  circumstances  of  the  situation. 
For  the  most  part,  employees  with  an 
unsatisfactory  rating  will  not  be 
permitted  to  remain  at  their  current  pay 
band  or  salary.  Reductions  in  salary 
within  the  same  pay  Dand  or  'Jianges  to 
a  lower  pay  band  will  be  accomplished 
with  a  minimum  of  a  5%  decrease  in 
employee  base  pay.  If  the  employee  is 
reduced  to  a  lower  pay  band,  the  salary 
will  not  exceed  the  highest  level  in  that 
pay  band. 


4.  Pay  Pools 

Pay  pool  structure  is  under  the 
authority  of  the  laboratory  director.  A 
pay  pool  must  be  large  enough  to 
constitute  a  reasonable  Statistical 
sample,  i.e.,  50  or  more.  The  pay  pool 
manager  (for  instance,  a  directorate  or 
division  chief)  is  delegated  yearly  pay 
adjustment  authority.  However,  a  pay 
pool  manager's  final  decision  may  still 
be  subject  to  higher  management 
review.  Supervisors  will  be  placed  in  a 
pay  pool  separate  from  their  employees. 

The  pay  pool  manager  makes  final 
decisions  on  pay  increases  and/or 
bonuses  to  individuals  based  on  rater 
recommendation,  the  final  score  and 
letter  rating,  the  value  of  the  pay  pool 
resources  available,  and  the  inefividual's 
current  salary  within  a  given  pay  band. 
Pay  pool  managers  will  not  prescribe  a 
distribution  of  rating  levels.  A  pay  pool 
manager  may  request  approval  from  the 
Personnel  N4anagement  Board  (PMB) 
(described  in  VIII.C.)  or  its  designee  to 
grant  a  pay  increase  to  an  employee  that 
is  higher  than  the  compensation  formula 
for  that  employee.  Examples  of 
employees  who  might  warrant  such 
consideration  are  those  making 
extraordinary  achievements  or  those 
serving  as  interns. 

The  amount  of  money  available  for 
performance  payouts  is  divided  into  two 
components.  The  amount  of  money 
which  can  be  used  for  salary  increases 
within  a  pool  is  based  upon  the  money 
that  would  have  been  available  for 
within-grade  increases,  quality  step 
increases,  and  grade  level  promotions 
that  are  now  within  the  band.  In  the  first 
year  of  the  project,  this  amount  will  be 
set  at  2.4%  of  the  total  of  base  salaries  ' 
in  the  pay  pool.  The  amount  of  money 
to  be  used  for  bonus  payments  is 
separately  funded  within  the  constraints 
of  the  overall  awards  budget.  In  the  first 
year  of  the  project,  this  amount  will  be 
set  at  1.1%  of  the  total  of  base  salaries 
in  the  pay  pool  which  reflects  the  funds 
previously  available  for  performance 
awards.  The  sum  of  these  two  factors  is 
referred  to  as  the  pay  pool  percentage 
factor.  The  Personnel  Management 
Board  will  annually  review  and  adjust 
the  pay  pool  funding  formula,  to  ensure 
cost  discipline  over  the  life  of  the 
demonstration  project. 

Performance  pay  increases  (i.e.,  base 
pay  increases)  wiU  not  be  granted  to 
employees  at  the  top  of  their  pay  band 
or  in  a  pay  retention  status.  In  these 
cases,  payouts  earned  as  a  function  of 
performance  will  be  paid  as  a  bonus,  in 
addition,  a  portion  of  the  projected  pay 
increase  may  be  paid  as  bonus  instead 
of  base  pay  if  required  to  keep  the  base 
pay  portion  of  the  pay  pool  Gram 
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exceeding  its  maximum  value  (initially 
2.4%). 

In  making  the  annual  performance 
payouts  under  the  PFP  system,  it  will  be 
necessary  to  determine  the  amount  of 
that  year's  pay  pool  and  share  value.  As 
explained  above,  the  amount  of  the  pay 
pool  is  the  pay  pool  percentage  (initially 
3.5  percent)  multiplied  by  the  sum  of 
the  combined  base  salaries  of  covered 
employees.  The  share  value  will  be 
calculated  so  that  a  pay  pool  manager 
will  not  exceed  the  resources  that  are 
available  in  the  pay  pool.  The  value  of 
a  share  cannot  be  exactly  determined 
until  the  rating  and  reconciliation 
process  described  below  is  complete. 
The  estimated  share  value  is  about  1% 
of  salary,  but  inflated  ratings  (if  they 
occur)  will  reduce  the  value  of  the 
share.  (Conversely,  lower  average 
ratings  will  increase  the  value  of  a 
share.)  The  share  value  is  expressed  as 
a  fraction  of  base  salary.  It  is  computed 
by  dividing  the  amount  of  the  pay  pool 
by  the  sum  of  each  pay  pool  member's 
salary  miUtipUed  by  his/her  earned 
shares,  or 

share  value  =  (pay  pool  value)/(sum  of 
(salary  *  shares)  for  each  member). 

Each  individual's  performance  payout 
is  calculated  by  multiplying  the 
individual's  base  salary  by  the  total 
value  of  his/her  earned  shares  expressed 
as  a  percentage  of  base  salary,  or 
Individual  performance  payout  =  salary 

*  (earned  shares  *  share  value). 
In  summary,  an  individual's 

performance  payout  is  computed  as 

follows: 

Individual  performance  payout  =  SALi 

*  Ni  *  SV, 

where:  SV  =  share  value  =  (pay  pool 

value)  /  SUM  (SALk  *  Nk);  k  =  1  to 

n 
pay  pool  value  =  (pay  pool  percentage 

factor)  •  SUM  (SALk),  k  =  1  to  n 
n  =  number  of  employees  in  pay  pool 
i  =  an  individual  employee 
N  =  Number  of  shares  earned  by  an 

employee  based  on  his/her 

performance  rating  (0  to  4) 
SAL  =  An  individual's  base  salary  and 
SUM  =  The  summation  of  the  entities  in 

parentheses  over  the  range 

indicated. 
This  formula  ensures  that  a  share 
represents  a  fixed  percentage  salary 
increase  for  all  employees  in  a  pay  pool. 

After  the  payout  and  share  value 
calculations  have  been  completed,  the 
pay  pool  manager  must  calculate  the 
proportion  of  payouts  to  be  paid  as  base 
pay  vs  bonus.  If  base  pay  increases 
would  exceed  the  authorized 
percentage,  shares  must  be  paid  out  as 
base  pay  increases  up  to  the  limit,  and 


the  remainder  paid  as  a  bonus.  This 
base/bonus  proportion  will  be  constant 
for  all  uncapped  employees.  This 
process  will  preserve  the  principle  that 
all  shares  maintain  equal  (percentage) 
value,  and  will  ensure  that  aU  of  the 
allocated  funds  are  disbursed  as 
intended. 

Pay  pool  managers  will  establish  and 
chair  a  panel  to  review  supervisors 
preliminary  ratings  and  make  any 
necessary  adjustments.  The  panel  will 
comprise  all  rating  supervisors  below 
the  pay  pool  manager.  The 
reconciliation  process  gives  raters  the 
opportunity  to  verify  that  their 
preliminary  evaluations  and  approach 
to  scoring  conform  with  that  of  other 
raters  within  the  pay  pool  and  assures 
that  performance  assessments  of 
employees  are  comparable  and  equitable 
across  organizational  lines.  In  this  step, 
each  employee's  preliminary 
performance  element  scores  are 
compared  and  through  discussion  and 
consensus  building,  final  ratings  are 
determined.  The  reconciliation  process 
is  aimed  at  determining  the  relative 
worth  of  employee  accomplishments. 

The  rationale  behind  reconciliation  is 
that  supervisors  within  a  pay  pool  will 
reach  a  consensus  on  the  types  of 
achievements  that  warrant  particular 
scores.  Each  panel  will  develop 
operating  procedures  that  will  provide 
for  fair  and  equitable  conclusions.  If  the 
panel  cannot  reach  consensus,  the  pay 
pool  manager  makes  final  decisions. 

A  midpoint  principle  will  be  used  to 
determine  performance  pay  increases. 
This  principle  is  that  employees  must 
receive  a  B  rating  or  higher  in  order  to 
cross  the  midpoint  of  the  pay  band 
range  and,  once  the  midpoint  is  crossed, 
the  employee  must  receive  a  B  or  better 
rating  in  order  to  receive  a  base  pay 
increase.  This  applies  to  all  employees 
in  every  occupational  family  and  pay 
band.  Any  amount  of  an  employee's 
performance  payout  not  paid  in  the 
form  of  a  base  pay  increase  because  of 
the  midpoint  principle  will  be  paid  as 
a  bonus. 

5.  Awards 

While  not  linked  to  the  pay  for 
performance  system,  awards  will 
continue  to  be  given  for  special  acts  and 
other  categories  as  they  occur.  Awards 
may  include,  but  are  not  limited  to, 
special  acts,  patents,  suggestions,  on- 
the-spot,  and  time-off. 

In  an  effort  to  foster  and  encourage 
team  work  among  its  employees,  ARL 
often  gives  group  awards  for  special  acts 
or  significant  achievement.  Under  the 
demonstration  project,  if  such  an  award 
is  given  a  team  may  elect  to  distribute 
the  award  among  themselves.  Thus,  a 


team  leader  or  supervisor  may  allocate 
a  sum  of  money  to  a  team  for 
outstanding  completion  of  a  special 
task,  and  the  team  may  decide  the 
individual  distribution  of  the  total 
dollars  among  themselves. 

D.  Hiring  and  Appointment  Authorities 

1.  Qualifications 

The  qualifications  required  for 
placement  into  a  position  in  a  pay  band 
within  an  occupational  family  will  be 
determined  using  the  OPM 
Qualification  Standards  Handbook  for 
General  Schedule  Positions.  Since  the 
pay  bands  are  anchored  to  the  General 
Schedule  grade  levels,  the  minimiinri 
qualification  requirements  for  a  position 
will  be  the  requirements  corresponding 
to  the  lowest  General  Schedule  grade 
incorporated  into  that  pay  band.  For 
example,  the  minimum  eligibility 
requirements  for  a  position  in  Pay  Band 
n  in  the  Engineers  and  Scientist 
Occupational  Family  will  be  the  GS-05 
qualification  requirements  for  the  series. 

Selective  factors  may  be  established 
for  a  position  in  accordance  with  the 
OPM  Qualification  Standards  Handbook 
when  determined  to  be  critical  to 
successful  job  performance.  These 
factors  become  part  of  the  minimum 
requirements  for  the  position  and 
applicant",  must  meet  them  in  order  to 
be  eligible.  If  used,  selective  factors  will 
be  clearly  stated  as  part  of  the 
qualification  requirements  in  vacancy 
announcements  and  recruiting  bulletins. 

2.  Competitive  Examining 

Current  OPM  regulations  state  that 
appointment  registers  will  hst  the 
names  of  eligibles  in  accordance  with 
their  numerical  ratings.  However, 
preference  eligibles  with  a  compensable 
service-connected  disability  of  10 
percent  or  more  shall  be  entered  at  the 
top  of  the  register  ahead  of  all  othera 
unless  the  register  is  for  professional 
and  scientific  positions  GS-9  and  above. 

ARL  professional  and  scientific 
positions  in  the  demonstration  project 
have  been  placed  into  two  occupational 
families,  the  Engineers  and  Scientists 
Occupational  Family  and  the 
Administrative  Occupational  Family. 
The  broadbanding  concept  adopted  by 
ARL  groups  scientific  positions  in 
grades  GS-5  through  GS-1 1  into  one 
pay  band  (DB-II).  Similarly,  GS-5 
through  GS-10  positions  in  the 
Administrative  Occupational  Family 
(DJ-U)  have  been  grouped  into  one  pay 
band. 

As  a  result  of  the  ARL  broadbanding 
method,  the  exception  authorized  by 
OPM  for  professional  and  scientific 
positions  will  not  be  used  for  DB-II  and 
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D)-n  pay  bands  and  will  only  be  used 
for  the  bands  that  include  professional 
and  scientific  positions  at  GS-12  and 
above.  Otherwise,  appointment  registers 
for  all  positions,  regardless  of 
occupational  family,  will  follow  the 
normal  practice  for  listing  eligibles  in 
order  of  their  numerical  ratings  and 
observing  the  existing  rules  for 
preference  eligibles. 

3.  Revisions  to  Term  Appointments 

The  laboratory  conducts  many 
research  and  development  projects  that 
range  from  three  to  six  years.  The 
current  four-year  limitation  on  term 
appointments  imposes  a  burden  on  die 
lalraratory  by  forcing  the  termination  of 
some  term  employees  prior  to 
completion  of  projects  they  were  hired 
to  support.  This  disrupts  the  research 
and  development  process  and  reduces 
the  laboratory's  abiUty  to  serve  its 
customers. 

Under  the  demonstration  project,  ARL 
will  have  the  authority  to  hire 
individuals  imder  modified  term 
appointments.  These  appointments  will 
be  used  to  fill  positions  for  a  period  of 
more  than  one  year  but  not  more  than 
five  years  when  the  need  for  an 
employee's  services  is  not  permanent. 
The  modified  term  appointments  difiier 
fittm  term  employment  as  described  in 
5  CFR  part  316  in  that  they  may  be 
made  for  a  period  not  to  exceed  five, 
rather  than  four  years.  The  ARL  Director 
is  authorized  to  extend  a  term 
appointment  one  additional  year. 

Employees  hired  under  the  modified 
term  appointment  authority  may  be 
eligible  for  conversion  to  career- 
conditional  appointments.  To  be 
converted,  the  employee  must  (1)  have 
been  selected  for  the  term  position 
under  competitive  procediires,  with  the 
announcement  specifically  stating  that 
the  individual(s)  selected  for  the  term 
position(s)  may  be  eUgible  for 
conversion  to  career-conditional 
appointment  at  a  later  date;  (2)  served 
two  years  of  continuous  service  in  the 
term  position;  (3)  be  selected  under 
merit  promotion  procedures  for  the 
permanent  position  and  (4)  have  a 
current  rating  of  B  or  better. 

Employees  serving  under  regular  term 
appointments  at  the  time  of  conversion 
to  the  demonstration  project  will  be 
converted  to  the  new  modified  term 
appointments  provided  they  were  hired 
for  their  current  positions  under 
competitive  procedures.  These 
emplo3^ees  Mrill  be  eligible  for 
conversion  to  career-conditional 
appointment  if  they  have  a  oirrent 
rating  of  B  or  better  and  are  selected 
under  merit  promotion  procedures  for 
the  permanent  position  after  having 


completed  two  years  of  continuous 
ser\'ice.  Time  served  in  term  positions 
prior  to  conversion  to  the  modified  term 
appointment  is  creditable,  provided  the 
service  was  continuous.  Employees 
,  serving  imder  modified  term 
appointments  imder  this  plan  will  be 
covered  by  the  plan's  pay  for 
performance  system. 

4.  Volimtary  Emeritus  Corps 

Under  the  demonstration  project,  the 
laboratory  director  will  have  the 
authority  to  offer  retired  or  separated 
employees  voluntary  positions  in  the 
laboratory.  Voluntary  Emeritus  Program 
assignments  are  not  considered 
employment  by  the  Federal  Government 
(except  for  purposes  of  injxiry 
compensation).  Thus,  such  assignments 
do  not  affect  an  employee's  entitlement 
to  buy-outs  or  severance  payments 
based  on  an  earlier  separation  from 
Federal  Service.  The  Voluntary 
Emeritus  Corps  will  ensure  continued 
quality  research  while  reducing  the 
overall  salary  line  by  allowing  higher 
paid  employees  to  accept  retirement 
incentives  with  the  opportunity  to 
retain  a  presence  in  the  scientific  and 
techaical  communities.  The  program 
will  be  beneficial  during  manpower 
reductions  as  senior  scientists, 
engineers,  and  technicians  accept 
retirement  and  return  to  provide  a 
continuing  source  of  corporate 
knowledge  and  valuable  on-the-job 
training  or  mentoring  to  less- 
experienced  employees. 

To  be  accepted  into  the  emeritus 
corps,  a  volunteer  must  be 
recommended  by  laboratory  managers  to 
the  directorate  chief.  Everyone  who 
applies  is  not  entitled  to  an  emeritus 
position.  The  directorate  chief  must 
clearly  dociunent  the  decision  process 
for  each  applicant  (whether  accepted  or 
rejected)  and  retain  the  documentation 
throughout  the  assignment. 
Docimientation  of  rejections  will  be 
maintained  for  two  years. 

To  ensure  success  and  encourage 
participation,  the  volunteer's  federal 
retirement  pay  (whether  military  or 
civilian)  will  not  be  affected  while 
serving  in  a  voluntary  capacity.  Retired 
or  separated  federal  employees  may 
accept  an  emeritus  position  without  a 
break  or  mandatory  waiting  period. 

Voluntary  Emeritus  Corps  volunteers 
will  not  be  permitted  to  monitor 
contracts  on  behalf  of  the  government 
The  volunteers  may  be  required  to 
submit  a  financial  disclosure  form 
annually  and  will  not  be  permitted  to 
participate  on  any  contracts  where  a 
conflict  of  interest  exists.  The  same 
rules  that  currently  apply  to  source 


selection  members  will  apply  to 
volunteers. 

An  agreement  will  be  established 
between  the  volimteer,  the  directorate 
chief,  and  the  Qvilian  Persoimel 
Operations  Center.  The  agreement  must 
be  finalized  before  the  assumption  of 
duties  and  shall  include: 

(a)  A  statement  that  the  voluntary 
assigiunent  does  not  constitute  an 
appointment  in  the  Civil  Service,  is 
without  compensation,  and  any  and  all 
claims  against  the  Government  because 
of  the  voluntary  assignment  are  waived 
by  the  volunteer, 

(b)  A  statement  that  the  volunteer  will 
be  considered  a  federal  employee  for  the 
piupose  of  injury  compensation, 

(c)  Volunteer's  work  schedule, 

(d)  Length  of  agreement  (defined  by 
length  of  project  or  time  defined  by 
weeks,  months,  or  years), 

(e)  Support  provided  by  the  laboratory 
(travel,  administrative,  office  space, 
supplies), 

(fj  A  one  page  statement  of  duties  and 
experience, 

(g)  A  statement  providing  that  no 
additional  time  will  be  added  to  a 
volunteer's  service  credit  for  such 
piuposes  as  retirement,  severance  pay, 
and  leave  as  a  result  of  being  a  member 
of  the  voluntary  emerittis  corps, 

(h)  A  provision  allowing  either  party 
to  void  the  agreement  with  ten  working 
days  written  notice,  and 

(i)  The  level  of  security  access 
required  (any  security  clearance 
required  by  the  position  will  be 
managed  by  the  laboratory  while  the 
volunteer  is  a  member  of  the  emeritus 
corps). 

5.  Extended  Probationary  Period 

A  new  employee  appointed  to  a 
nonsupervisory/non-managerial 
position  in  the  Engineers  and  Scientists 
occupational  family  must  demonstrate 
adequate  contribution  during  all  cycles 
of  a  research  effort  for  a  laboratory 
manager  to  render  a  thorough 
evaluation.  The  current  one  year 
probationary  period  will  be  extended  to 
three  years  for  all  newly  hired 
permanent  career-conditional 
employees  appointed  to  positions  in 
that  occupational  family.  The  purpose 
of  extending  the  probationary  period  is 
to  allow  supervisors  an  adequate  period 
of  time  to  fully  evaluate  an  employee's 
contributions  and  conduct.  The  three 
year  probationary  period  will  apply 
only  to  new  hires  subject  to  a 
prc^Mtionary  period. 

If  a  probationary  employee's 
performance  is  determined  to  be 
satisfactory  at  a  point  prior  to  the  end 
of  the  three  year  probaticmary  period,  a 
supervisor  has  the  option  of  ending  the 
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probationary  period  at  an  earlier  date, 
but  not  before  the  employee  has 
completed  one  year  of  continuous 
service.  If  the  probationary  period  for  an 
employee  is  terminated  before  the  end 
of  the  three  year  period,  the  supervisor 
will  develop  written  rationale  for  his/ 
her  decision  and  will  elevate  it  at  least 
one  level  for  review  prior  to 
implementing  the  action. 

All  other  existing  provisions 
pertaining  to  probationary  periods  are 
retained,  including  limited  notice  and 
appeal  rights  and  crediting  prior  service. 
Prior  Federal  civilian  service  (including 
NAF  service  and  service  in  temporary  or 
term  positions)  counts  toward 
completion  of  probation  when  the 
service  is  in  the  Department  of  Army,  is 
in  the  same  line  of  work,  and  contains 
or  is  followed  by  no  more  than  a  single 
break  in  service  that  does  not  exceed  30 
calendar  days. 

In  the  case  of  modified-term 
employees  who  are  converted  to 
permanent  status,  the  time  served  under 
the  term  appointment  counts  toward  the 
required  probationary  period  as  long  as 
it  is  in  the  same  line  of  work.  If  the 
permanent  position  is  in  a  different  line 
of  work,  the  full  three-year  probationary 
requirement  applies. 

6.  Supervisory  Probationary  Period 

Supervisory  probationary  periods  will 
be  made  consistent  with  5  CFR  part  315, 
subchapter  315.901  except  references  to 
grade  will  be  indicated  as  pay  band. 
New  supervisors  will  be  required  to 
complete  a  one  year  probationary  period 
for  the  initial  appointment  to  a 
supervisory  position.  U,  during  the 
probationary  period,  the  decision  is 
made  to  return  the  employee  to  a 
nonsupervisory  position  for  reasons 
solely  related  to  supervisory 
performance,  the  employee  will  be 
returned  to  a  comparable  position  of  no 
lower  pay  band  and  pay  than  the 
position  from  which  promoted.  Pay  will 
not  exceed  the  maximimti  rate  of  the 
lower  pay  band. 

New  supervisors  who  are  hired  into 
the  E&S  occupational  family  will  only 
serve  imder  a  single  one-year 
probationary  period  and  are  not  subject 
to  the  three-year  probationary  period 
described  above.  The  reason  for  this  is 
that  the  position  for  which  they  were 
hired  is  primarily  supervisory  in  natiun 
and  performance  can  adequately  be 
measured  in  the  one  year  probationary 
period. 

E.  Internal  Placement  and  Pay  Setting 

1.  Promotions 

A  promotion  is  the  movement  of  an 
employee  to  a  higher  pay  band  within 


the  same  occupational  family  or  to  a  pay 
band  in  a  different  occupational  family 
which  results  in  an  increase  in  the 
employee's  salary.  Supervisors  may 
consider  promoting  employees  at  any 
time  since  promotions  are  not  tied  to  the 
pay  for  performance  system.  Progression 
within  a  pay  band  is  based  upon 
performance  pay  increases;  as  such, 
these  actions  are  not  considered 
promotions  and  are  not  subject  to  the 
provisions  of  this  section. 

Promotions  will  be  processed  under 
competitive  procedures  in  accordance 
with  merit  principles  and  requirements 
and  the  local  merit  promotion  plan.  The 
following  actions  are  excepted  from 
competitive  procedures: 

(a)  Re-promotion  to  a  position  which 
is  in  the  same  pay  band  and 
occupational  family  as  the  employee 
previously  held  on  a  permanent  basis 
within  the  competitive  service. 

(b)  Promotion,  reassignment, 
demotion,  transfer  or  reinstatement  to  a 
position  having  promotion  potential  no 
greater  than  the  potential  of  a  position 
an  emplo)ree  currently  holds  or 
previously  held  on  a  permanent  basis  in 
the  competitive  service. 

(c)  A  position  change  permitted  by 
reduction  in  force  procedures. 

(d)  Promotion  without  current 
competition  when  the  employee  was 
appointed  through  competitive 
procedures  to  a  position  with  a 
docimiented  career  ladder. 

(e)  A  temporary  promotion  or  detail  to 
a  position  in  a  higher  pay  band  of  180 
days  or  less. 

(f)  Reclassification  to  include  impact 
of  person  in  the  job  promotions. 

(g)  A  promotion  resulting  from  the 
correction  of  an  initial  classification 
error  or  the  issuance  of  a  new 
classification  standard. 

(h)  Consideration  of  a  candidate  not 
given  proper  consideration  in  a 
competitive  promotion  action. 

Upon  promotion  to  a  higher  pay  band, 
an  employee  will  be  entitled  to  a  6% 
increase  in  base  pay  or  the  lowest  level 
in  the  pay  band  to  which  promoted, 
whichever  is  greater.  The  maximum 
amount  of  pay  increase  upon  promotion 
wll  not  exceed  $5,000.  However,  on  a 
case-by-case  basis,  the  Personnel 
Management  Board  will  approve 
requests  for  promotion  beyond  the 
$5,000  limit.  Highest  previous  rate  also 
may  be  considered  in  fixing  pay  in 
accordance  with  the  laboratory's  pay 
fixing  policies. 

2.  Demotions 

A  demotion  is  a  placement  into  a 
lower  pay  band  within  the  same 
occupational  family,  or  placement  into 
a  pay  band  in  a  different  occupational 


family  with  a  lower  salary.  DemotioDS 
may  be  for  cause  (performance  or 
conduct)  or  for  reasons  other  than  cause 
(e.g.,  erosion  of  duties,  reclassification 
of  duties  to  a  lower  pay  band, 
application  under  competitive 
announcements  or  at  the  employee's 
request,  or  placement  actions  resulting 
from  reduction  in  force  procedures). 
Employees  demoted  for  cause  are  not 
entitled  to  pay  retention.  Employees 
demoted  for  reasons  other  than  cause 
may  be  entitled  to  pay  retention  in 
accordance  with  the  laboratory's  pay 
fixing  policies. 

3.  Pay  Fixing  Policies  and  Procedures 

The  Director,  ARL,  will  establish  pay 
administration  policies  which  conform 
with  basic  governmental  pay  fixing 
pohcy;  however,  the  ARL  policies  will 
be  exempt  from  Army  R^ulations  or 
local  pay  fixing  policies,  except  where 
negotiated  agreements  prevail. 

Highest  previous  rate  (HPR)  will  be 
considered  in  placement  actions  for 
which  authorized.  Use  of  HPR  will  be  at 
the  supervisor's  discretion.  The  pay 
retention  provisions  of  5  U.S.C. J363 
and  5  CFR  536.101  will  apply  to  this 
plan  except  where  waived  or  modified 
as  specified  in  the  waiver  section.  Pay 
retention  may  also  be  granted  by  the 
ARL  Director  to  employees  who  meet 
general  eligibility  requirements,  but  do 
not  have  specific  entitlement  by  law. 
provided  not  specifically  excluded. 

An  employee's  total  monetary 
compensation  paid  in  a  calendar  year 
may  not  exceed  the  basic  pay  of  level  I 
of  the  Executive  Schedule  consistent 
with  5  U.S.C.  5307  and  5  CFR  part  530 
subpart  B. 

As  a  general  rule,  pay  will  be  set  at 
the  lowest  level  in  a  pay  band. 
Appointments  made  above  the 
fninimum  level  will  be  based  upon 
superior  qualifications  of  the  candidate. 
A  candidate  appointed  toward  the 
higher  end  of  a  pay  band  should  have 
qualifications  approaching  the  lowest 
General  Schedule  grade  incorporated 
into  the  next  higher  pay  band.  For 
example,  a  person  appointed  at  the 
higher  end  of  Pay  Band  II  in  the 
Engineers  and  Scientist  occupational 
family  would  have  education, 
experience,  or  a  combination  of  the  two 
approaching  the  qualifications  of  the 
GS-12  level,  which  is  the  lowest 
General  Schedule  grade  incorporated 
into  Pay  Band  m.  Appointments  above 
the  minimum  of  the  pay  band  will  be 
approved  at  the  directorate  level. 

Directorates  may  make  full  use  of 
recruitment  and  retention  bonuses,  and 
relocation  payments  as  currently 
provided  for  by  OPM. 
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When  a  temporary  promotioii  is 
terminated,  the  employee's  pay 
entitlements  will  be  redetermined  based 
on  the  employee's  position  of  record, 
with  appropriate  adjustments  to  reflect 
pay  evmits  during  the  temporary 
promotion,  subject  to  the  specific 
policies  and  rules  established  by  ARL. 
In  no  case  may  those  adjustments 
increase  the  pay  for  the  position  of 
record  beyond  the  applicable  pay  range 
maximum  rate. 

4.  Staffing  Supplements 

Employees  assigned  to  occupational 
series  and  geographic  areas  covered  by 
special  rates  will  be  eligible  for  a 
staffing  supplement  if  the  maximtim 
adjusted  rate  for  the  banded  GS  grades 
to  which  assigned  is  a  special  rate  that 
exceeds  the  maximum  GS  locality  rate 


for  the  banded  grades.  The  staffing 
supplement  is  added  to  the  base  pay, 
much  like  locahty  rates  are  added  to 
base  pay.  The  employee's  total  pay 
immediately  after  implementation  of  the 
demonstration  project  will  be  the  same 
as  immediately  before  the 
demonstration  project,  but  a  portion  of 
the  total  will  be  in  the  form  of  a  staffing 
supplement.  Adverse  action  and  pay 
retention  provisions  will  not  apply  to 
the  conversion  process  as  there  will  be 
no  change  in  total  salary.  The  staffing 
supplement  is  calculated  as  described 
below. 

Upon  conversion,  the  demonstration 
base  rate  will  be  established  by  dividing 
the  employee's  old  GS  adjiisted  rate  (the 
higher  of  special  rate  or  locality  rate)  by 
the  staffing  factor.  The  staffing  factor 
will  be  determined  by  dividing  the 


maxiT"""  special  rate  for  the  banded 
grades  by  the  GS  tmadjusted  rate 
corresponding  to  that  special  rate  (step 
10  of  the  GS  rate  for  the  same  grade  as 
the  special  rate).  The  employee's 
demonstration  staffing  supplement  is 
derived  by  multiplying  the 
demonstration  base  rate  by  the  staffing 
factor  minus  one.  So  the  employee's 
final  demonstration  special  staffing  rate 
equals  the  demonstratirai  base  rate  plus 
the  special  staffing  supplement;  this 
amount  will  equal  the  employee's 
former  GS  adjusted  rate. 

Simplified,  the  fomnila  is  this: 
Staffing  Supplement  =  demonstration 

base  rate  x  (staffing  factor  - 1) 
Salary  upon  conversion  = 

demonstration  base  rate  +  staffing 

supplement  (sum  will  equal 

existing  rate) 


»     ,  Maxmium  Special  Rate  for  the  banded  grades 

Staffing  fector  -  — -— *— — 

GS  rate  conespondrng  to  that  special  rate 

Old  GS  adjusted  rate  (special  or  locality  rate) 

Demonstration  base  rate — — 

staffing  factor 


Example:  In  the  case  of  a  GS-801-11/ 
03  employee  who  is  receiving  a  special 
salary  rate,  the  salary  before  the 
demonstration  project  is  $42,944.  The 
nr^iviiTniiTi  special  rate  for  a  GS-801-11 
Step  10  is  $51,295  and  the 
corresponding  regular  rate  is  $46,523. 
The  staffing  factor  is  computed  as 
follows: 
Staffing  Factor  =  $51,295  +  $46,523  = 

1.1026 
Demonstration  Base  Rate  =  $42,944  -^ 

1.1026  =  $  38.948 

Then  to  determine  the  staffing 
supplement,  multiply  the  demonstration 
base  by  the  staffing  factor  minus  1. 
Staffing  Supplement  =  $38,948  X  .1026 
=  $3,996 

The  Staffing  Supplement  of  $3,996  is 
added  to  the  Demonstration  Base  Rate  of 
$38,948  and  the  total  salary  is  $42,944, 
which  is  the  salary  of  the  employee 
before  conversion  to  the  demonstration 
project. 

If  an  employee  is  in  a  band  where  the 
m^yimiitn  GS  adjusted  rate  for  the 
banded  grades  is  a  locality  rate,  when 
the  employee  is  converted  into  the 
demonstration  project,  the 
demonstration  base  rate  is  derived  by 
dividing  the  employee's  former  GS 
adjxisted  rate  (the  higher  of  locahty  rate 
or  special  rate)  by  the  appUcable  locahty 
pay  factor  (for  example,  in  the 
Washington-Baltimore  area,  it  is 
currently  1.0711).  The  employee's 
demonstration  locahty-adjusted  rate 


will  equal  the  employee's  former  GS 
adjusted  rate. 

The  annual  pay  adjustment  for 
employees  in  special  rate  occupations 
will  require  recomputation  of  the 
staffing  supplement.  Employees  in 
special  rate  occupations  remain  entitied 
to  an  luider lying  locaUty  rate,  which 
may  over  time  supersede  the  need  for  a 
staffing  supplement.  If  OPM 
discontinues  or  decreases  a  special  rate 
schedule,  employees  will  be  entitled  to 
pay  retention.  U{>on  geographic 
movement,  an  employee  who  receives 
the  special  staffing  supplement  will 
have  the  supplement  recomputed.  Any 
resulting  reduction  in  pay  will  not  be 
considered  an  adverse  action  or  a  basis 
for  pay  retention. 

Established  salary  including  the 
staffing  supplement  wiU  be  considered 
basic  pay  for  the  same  purposes  as  a 
locahty  rate  under  5  CFR  531.606(b), 
i.e.,  for  purposes  of  retirement,  life 
insurance,  premium  pay,  severance  pay, 
and  advances  in  pay.  It  will  also  be  used 
,  to  compute  worker's  compensation 
payments  and  lump-sum  payments  for 
accrued  and  accumulated  annual  leave. 

5.  Simplified  Assignment  Process 

Today's  environment  of  downsizing 
and  workforce  transition  mandates  that 
ARL  have  increased  flexibiUty  to  assign 
individuals.  Broadbanding  can  be  used 
to  address  this  need.  As  a  result  of  the 
assignment  to  a  more  general  position 
description,  the  organization  will  have 


increased  flexibility  to  assign  an 
employee  without  a  pay  change 
consistent  with  the  needs  of  the 
organization,  and  the  individual's 
qiiaUfications  and  rank  or  level. 
Subsequent  assignments  to  projects, 
tasks,  or  functions  anywhere  within  the 
organization  requiring  the  same  level 
and  area  of  expertise,  and  quaUfications 
would  not  constitute  an  assignment 
outside  the  scope  or  coverage  of  the 
current  position  description. 

Such  assignments  within  the  coverage 
of  the  generic  descriptions  are 
accompUshed  without  the  need  to 
process  a  persoimel  action.  For  instance, 
a  technical  expert  can  be  assigned  to 
any  project,  task,  or  function  requiring 
similar  technical  expertise.  This 
flexibihty  allows  a  broader  latitude  in 
assignments  and  further  streamlines  the 
administrative  process  and  system. 

6.  Details 

Under  this  plan  employees  may  be 
detailed  to  a  position  in  the  same  or 
lower  pay  band  (or  its  equivalent  in  a 
diSerent  occupational  family)  for  up  to 
one  year.  Details  may  be  implemented 
by  submitting  one  SF  52-B  to  cover  the 
one  year  period.  As  in  the  current 
system,  details  to  duties  in  a  higher  pay 
band  for  more  than  180  days  will  be 
implemented  using  competitive 
procedures. 
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F.  Employee  Development 

1.  Expanded  Development 
Opportunities 

ARL  v«ill  have  the  authority  to  grant 
sabbaticals  to  career  employees  to 
permit  them  to  engage  in  study  or 
uncompensated  work  experience  that 
will  contribute  to  their  development 
and  effectiveness.  The  ARL  Expanded 
Developmental  Opportunities  Program, 
to  include  sabbaticals,  will  cover  all 
demonstration  project  employees.  One 
developmental  opportunity  for  a 
sabbatical  3-12  months  in  duration  may 
be  granted  to  an  employee  in  any  10- 
year  period.  The  developmental 
opportunity  period  will  not  result  in 
loss  of  (or  reduction  in)  pay,  leave  to 
which  the  employee  is  otherwise 
entitled,  or  credit  for  time  of  service. 
Employees  will  be  eligible  after 
completion  of  seven  years  of  Federal 
service.  Each  opportunity  must  result  in 
a  product,  service,  report,  or  study  that 
will  benefit  the  ARL  mission  as  well  as 
increase  the  employee's  individueil 
effectiveness.  Various  learning  or 
developmental  experiences  may  be 
considered,  such  as  advanced  academic 
teaching,  study,  or  research;  self- 
directed  or  guided  study;  and  on-the-job 
work  experience  writh  a  pubhc,  private 
commercial,  or  private  nonprofit 
organization.  The  positions  of 
employees  on  expanded  developmental 
opportunities  may  be  backfilled  (i.e., 
with  temporarily  promoted  employees 
or  with  term  employees).  However,  that 
position  or  its  equivalent  must  be  made 
available  to  the  employee  returning 
from  the  expanded  development 
opportimity. 

2.  Critical  Skills  Training 

Training  is  an  essential  component  of 
an  organization  that  requires  continuous 
acquisition  of  advanced  and  speciahzed 
knowledge.  Degree  training  in  the 
academic  environment  of  laboratories  is 
also  a  critical  tool  for  recruiting  and 
retaining  employees  with  or  requiring 
critical  skills.  Constraints  under  current 
law  and  regulation  Umit  degree  payment 
to  shortage  occupations.  In  addition, 
current  govemment-vxride  regulations 
authorize  payment  for  degrees  based 
only  on  recruitment  or  retention  needs. 
De^ee  payment  is  not  permitted  for 
non-shortage  occupations  involving 
critical  skills. 

ARL  proposes  to  expand  the  authority 
to  provide  degree  or  certificate  payment 
for  purposes  of  meeting  critical  skill 
requirements,  to  ensure  continuous 
acquisition  of  advanced  specialized 
knowledge  essential  to  the  organization, 
and  to  recruit  and  retain  personnel 
critical  to  the  present  and  future 


requirements  of  the  organization.  Degree 
or  certificate  payment  may  not  be 
authorized  where  it  would  result  in  a 
tax  liabiUty  for  the  employee  without 
the  employee's  express  and  written 
consent.  Any  variance  from  this  poUcy 
must  be  rigorously  determined  and 
documented.  In  addition,  this  proposal 
will  be  implemented  consistent  with  5 
U.S.C.  4107(b)(2). 

3.  Appraisals  for  Employees  on 
Expanded  Development  Opportunities 

Training 

Expanded  development  opportunities 
generally  fall  into  two  general 
categories:  classroom  and 
developmental  (on-the-job  training). 
Developmental  assignments  should  be 
treated  as  any  other  temporary 
assignment  that  continues  for  120  days 
or  more.  A  performance  plan  is 
estabUshed  and  the  incumbent  receives 
a  special  or  aimual  rating  upon 
completion.  Assignments  that  involve 
classroom  work  are  covered  by  one  of 
two  options.  The  first  is  to  render  a 
rating  as  soon  as  the  employee  returns 
to  the  position  and  completes  120  days 
imder  a  performance  plan.  The  second 
is  to  render  a  rating  for  the  classroom 
performance.  Procedures  for  this  option 
will  follow  those  currentiy  in  place  for 
Department  of  Army's  Long  Term 
Training  (LTT)  Program.  Employees 
availing  themselves  of  expanded 
development  opportunities  are  eUgible 
to  be  considered  for  pay  for  performance 
increases  as  appropriate. 

4.  Employee  Development  Panels 

Each  directorate  (or  equivalent 
organizational  imit)  will  create  an 
Employee  Development  Panel  which 
wrill  be  chaired  by  the  directorate  chief. 
The  purpose  of  the  panel  is  to  review, 
evaluate,  and  make  decisions  on 
applications  for  any  expanded 
developmental  opportunities  described 
in  this  plan  or  in  related  Human 
Resources  Development  Plans.  Because 
opportunities  for  training  and 
development  will  be  limited  by 
budgetary  considerations,  the  panel 
must  determine  which  training  is  most 
important  to  the  successful 
accompUshment  of  the  mission,  both 
present  and  future. 

The  directorate  chief  vyall  oversee 
panel  meetings,  ensuring  that  all  panel 
member  comments  and 
recommendations  receive  equal 
consideration  in  the  selection  process 
and  that  decisions  are  made  based  on 
majority  vote.  The  directorate  chief  will 
provide  written  feedback  to  each  person 
who  has  appUed,  including  reasons  for 
nonselection  when  that  is  the  panel's 
decision.  Panels  will  efidt  feeditack 


&x>m  mentors  and  mentees  and  will  put 
these  before  the  pane)  for  consideration. 
AppHcants  must  show  a  direct 
relationship  of  their  training  request  to 
the  ARL  mission  and  will  outline  what 
l^tum  on  investment  will  be  realized  if 
the  training  is  approved.  Supervisors 
will  be  asked  to  provide  their 
recommendations  to  the  panel  and  will 
include  a  statement  concerning  the 
apphcant's  potential  and  his/her  abiUty 
to  apply  the  knowledges  gained.  Onoe 
selected,  the  employee  must  sign  a 
service  obhgation  agreement  which 
provides  for  serving  in  the  government 
three  times  the  length  of  the  training 
period.  If  he/she  volimtarily  leaves  the 
government  before  the  service  obhgaticm 
is  completed  the  employee  is  liable  for 
repayment. 

G.  Reduction  In  Force  (RIF) 

When  an  employee  in  the  ARL 
Demonstration  Project  is  faced  with 
separation  or  downgrading  due  to  lack 
of  work,  shortage  of  funds, 
reorganization,  insufficient  personnel 
ceiling,  the  exercise  of  reemployment  or 
restoration  rights,  or  furlough  for  more 
than  30  calendar  days  or  more  than  22 
discontinuous  days,  RIF  procedures  will 
housed.  

The  procedures  in  5  CFR  part  351  and 
OPM  FUF  regulations  will  be  followed 
with  shght  modifications  pertaining  to 
competitive  areas,  broadbanding. 
assignment  rights,  and  calculation  of 
adjusted  service  computation  date. 

A  separate  competitive  area  will  be 
established  for  each  occupational 
family;  within  each  occupational  family, 
separate  competitive  areas  will  be 
established  by  duty  location.  Within 
each  competitive  area,  competitive 
levels  will  be  estabUshed  consisting  of 
all  positions  in  the  same  occupational 
series  and  pay  band  which  are  similar 
enough  in  duties,  quaUfications,  and 
working  conditions  that  the  incumbent 
of  one  position  can  perform  successfuUy 
the  duties  of  any  other  position  in  the 
competitive  level  without  unduly 
interrupting  the  work  program. 

An  employee  may  displace  another 
employee  by  bump  or  retreat  to  one 
band  below  the  employee's  existing 
band.  A  preference  eUgible  with  a 
compensable  service-connected 
disabiUty  of  30%  or  more  may  retreat  to 
positions  two  bands  (or  equivalent  to 
five  grades)  below  his/her  current  band. 

Reductions  in  force  are  accompUshed 
using  the  existing  procedures,  the 
retention  factors  of  tenure,  veterans 
preference,  length  of  service,  and 
performance  ratings,  in  that  order. 
However,  the  additional  RIF  service 
credit  for  performance  based  on  the  last 
three  ratings  of  record  during  the 
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preceding  four  years  will  be  applied  as 
follows:  Rating  A  adds  10  years.  Rating 
B  adds  7  years.  Rating  C  adds  3  years, 
and  Rating  U  (or  an  overall  rating  of 
unsatisfactory)  adds  no  credit  for 
retention.  The  additional  years  of 
service  credit  are  added,  not  averaged. 
Ratings  given  under  non-demonstration 
systems  will  be  converted  to  the 
demonstration  rating  scheme  and 
provided  the  equivalent  rating  credit. 

In  some  cases,  an  employee  may  not 
have  three  annual  performance  ratings 
of  record.  In  these  situations,  service 
credit  will  be  given  on  the  basis  of 
assumed  ratings  of  C.  If,  however,  an 
employee  has  ratings  from  another 
system  but  not  three  demonstration 
pro)ect  ratings,  the  last  three  actual 
ratings  will  be  translated  into 
demonstration  project  ratings.  Ratings 
older  than  five  years  will  not  be  used. 

An  employee  who  has  received  a 
written  decision  to  demote  him/her  to  a 
lower  pay  bond  because  of  unacceptable 
performance,  competes  In  RIF  from  the 
position  to  which  he/she  will  be/has 
been  demoted.  Employees  who  have 
been  demoted  for  unacceptable 
performance,  and  as  of  the  date  of  the 
issuance  of  the  RIF  notice  have  not 
received  a  performance  rating  in  the 
position  to  which  demoted,  will  receive 
a  presiuned  fully  successful  rating  for 
purposes  of  RIF  credit. 

An  employee  who  has  received  an 
improved  rating  following  a  PIP  will 
have  the  improved  rating  considered  as 
the  current  anmml  performance  rating  of 
record. 

An  employee  with  a  current  annual 
performance  rating  of  U  has  assignment 
rights  only  to  a  position  held  by  another 
employee  who  has  a  U  rating.  An 
employee  who  has  been  given  a  written 
decision  of  removal  because  of 
unacceptable  performance  will  be 
placed  at  the  bottom  of  the  retention 
register  for  their  competitive  level. 

Modified  term  appointment 
employees  are  in  Tenure  Group  IH  for 
reduction  in  force  purposes.  Reduction 
in  force  procedures  are  not  required 
when  separating  these  employees  when 
their  appointments  expire. 

H.  Grievances  and  Disciplinary  Actions 

Except  where  specifically  waived  or 
modified  in  this  plan,  adverse  actions 
procedures  under  5  CFR  part  752 
remain  unchanged;  however,  the 
demonstration  project  will  enhance  the 
use  of  Alternative  Dispute  Resolution 
(AENR)  and  Last  Chance  Agreements 
(LCA). 

IV.  Implementatioii  Training 

An  extensive  traming  program  is 
planned  fax  every  employee  in  the 


demonstration  project  and  associated 
support  personnel.  Training  will  be 
tailored  to  fit  the  requirements  of  every 
employee  included  and  Mrill  fully 
address  employee  concerns  to  ensure 
everyone  has  a  comprehensive 
understanding  of  the  program.  In 
addition,  leadership  training  will  be 
provided  to  all  managers  and 
supervisors  as  the  new  system  places 
more  responsibility  and  decision- 
making authority  on  their  shoulders. 

Training  requirements  will  vary  from 
an  overview  of  the  new  system  to  a 
more  detailed  package  for  laboratory 
managera  on  the  new  classification 
system;  to  very  specific  instructions  for 
both  civilian  and  military  supervisors, 
managers,  and  others  who  provide 
personnel  and  pajrroll  support;  to  an 
employee  handbook  to  be  provided  to 
each  covered  ARL  employee.  Training 
will  begin  within  the  90  days  just  prior 
to  implementation. 

V.  Conversion 

A.  Conversion  to  the  Demonstration 
Project 

Initial  entry  into  the  demonstration 
project  will  be  accomplished  through  a 
full  employee  protection  approach  that 
ensures  each  employee  an  initial  place 
in  the  appropriate  pay  band  without 
loss  of  pay.  Employees  serving  imder 
regular  term  appointments  at  the  time  of 
the  implementation  of  the 
demonstration  project  will  be  converted 
to  the  modified  term  appointment  if  all 
requirements  in  III.D.3.,  Revisions  to 
Term  Appointments,  have  been 
satisfied.  Position  announcements,  etc. 
will  not  be  required  for  these  terra 
appointments.  An  automatic  conversion 
from  ciurent  GS/GM  grade  and  pay  into 
the  new  broadband  system  will  be 
accomplished.  Each  employee's  initial 
total  salary  under  the  demonstration 
project  will  equal  the  total  salary 
received  immediately  before  convenion. 
Special  convereion  rules  apply  to 
special  rate  employees  as  described  in 
III.E.4..  Staffing  Supplements. 
Employees  who  enter  the  demonstration 
project  later  by  lateral  reassignment  or 
transfer  will  hie  subject  to  parallel  pay 
conversion  rules.  Lf  convereion  into  the 
demonstration  project  is  accompanied 
by  a  geographic  move,  the  employee's 
OS  pay  entitlements  in  the  new 
geographic  area  must  be  determined 
before  performing  the  pay  converaion. 

Employees  who  are  on  temporary 
promotions  at  the  time  of  convereion 
will  be  converted  to  a  pay  tiand 
commensurate  with  the  grade  of  the 
positicm  to  which  temporarily 
promoted.  At  the  conclusion  of  the 
temporary  promotion,  the  employee  will 


revert  to  the  pay  band  which 
corresponds  to  the  grade  of  reccwd. 
When  a  temporary  promotion  is 
terminated,  pay  will  be  determined  as 
described  in  III.E.3.,  Pay  Fixing  Policies 
and  Procedures.  The  only  exception  wdll 
be  if  the  original  competitive  promotion 
announcement  stipulated  that  the 
promotion  could  be  made  permanent;  in 
these  cases  actions  to  make  the 
temporary  promotion  permanent  will  be 
considered  and,  if  implemented,  will  be 
subject  to  all  existing  priority  placement 
programs. 

B.  Conversion  or  Movement  From  a 
Project  Position  to  a  General  Schedule 
Position 

If  a  demonstration  project  employee  is 
moving  to  a  General  Schedule  (GS) 
position  not  under  the  demonstration 
project,  or  if  the  project  ends  and  each 
project  employee  must  be  converted 
back  to  the  GS  system,  the  following 
procedure  will  be  used  to  convert  the 
employee's  project  pay  band  to  a  GS- 
equivalent  grade  and  die  employee's 
project  rates  of  pay  to  GS-equivalent 
rates  of  pay.  The  converted  GS  grade 
and  GS  rates  of  pay  must  be  determined 
before  movement  or  conversion  out  of 
the  demonstration  project  and  any 
accompanying  geographic  movement, 
promotion,  or  other  simultaneous 
action.  For  conversions  upon 
termination  of  the  project  and  for  lateral 
reassignments,  the  converted  GS  grade 
and  rates  will  become  the  employee's 
actual  GS  grade  and  rates  after  leaving 
the  demonstration  project  (before  any 
other  action).  For  transfers,  promotions, 
and  other  actions  the  converted  GS 
grade  and  rates  will  be  used  in  applying 
any  GS  pay  administration  rules 
applicable  in  connection  with  the 
employee's  movement  out  of  the  project 
(e.g.,  promotion  rules,  highest  previous 
rate  rules,  pay  retention  rules)  as  if  the 
GS  converted  grade  and  rates  were 
actually  in  effect  immediately  before  the 
employee  left  the  demonstration  project. 

1 .  Grade-Setting  Provisions 

An  employee  in  a  pay  band 
corresponding  to  a  single  GS  grade  is 
converted  to  that  grade.  An  employee  in 
a  pay  band  corresponding  i  u  two  or 
more  grades  is  converted  to  one  of  these 
grades  according  to  the  following  rules: 

a.  The  employee's  adjusted  rate  of 
basic  rate  under  the  demonstration 
project  (including  any  locality  payment 
or  staffing  supplement)  is  compared 
with  step  4  rates  in  the  highest 
applicable  GS  rate  range.  (For  this 
purpose,  a  GS  rate  range  includes  a  rate 
range  in  (1)  the  GS  base  schedule,  (2) 
the  locality  rate  schedule  for  the  locality 
pMy  area  in  which  the  position  is 
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located,  or  (3)  the  appropriate  special 
rate  schedule  for  the  employee's 
occupational  series,  as  applicable.)  If  the 
series  is  a  two-grade  interval  series,  only 
odd-numbered  grades  are  considered 
below  GS-11. 

b.  If  the  employee's  adjusted  project 
rate  equals  or  exceeds  the  applicable 
step  4  rate  of  the  highest  GS  grade  in  the 
band,  the  employee  is  converted  to  that 
grade. 

c.  If  the  employee's  adjusted  project 
rate  is  lower  than  the  applicable  step  4 
rate  of  the  highest  grade,  the  adjusted 
rate  is  compared  with  the  step  4  rate  of 
the  second  highest  grade  in  the 
employee's  pay  band.  If  the  employee's 
adjusted  rate  equals  or  exceeds  step  4 
rate  of  the  second  highest  grade,  the 
employee  is  converted  to  that  grade. 

a.  This  process  is  repeated  for  each 
successively  lower  grade  in  the  band 
until  a  grade  is  found  in  which  the 
employee's  adjusted  project  rate  equals 
or  exceeds  the  applicable  step  4  rate  of 
the  grade.  The  employee  is  then 
converted  at  that  grade.  If  the 
employee's  adjusted  rate  is  below  the 
step  4  rate  of  the  lowest  grade  in  the 
band,  the  employee  is  converted  to  the 
lowest  grade. 

e.  Exception:  If  the  employee's 
adjusted  project  rate  exceeds  the 
maximum  rate  of  the  grade  assigned 
under  the  above-described  step  4  rule 
but  fits  in  the  rate  range  for  the  next 
higher  applicable  grade  (i.e.,  between 
step  1  and  step  4),  then  the  employee 
shall  be  converted  to  that  next  higher 
applicable  grade. 

I.  Exception:  An  employee  will  not  be 
converted  to  a  lower  grade  than  the 
grade  held  by  the  employee 
immediately  preceding  a  converaion, 
lateral  reassignment,  or  lateral  transfer 
into  the  project,  unless  since  that  time 
the  employee  has  undergone  a  reduction 
in  band. 

2.  Pay-Setting  Provisions 

An  employee's  pay  within  the 
converted  GS  grade  is  set  by  converting 
the  employee's  demonstration  project 
rates  of  pay  to  GS  rates  of  pay  in 
accordance  with  the  following  rules: 

a.  The  pay  conversion  is  done  before 
any  geographic  movement  or  other  pay- 
related  action  that  coincides  with  the 
employee's  movement  or  conversion  out 
of  the  demonstration  project. 

b.  An  employee's  adjusted  rate  of 
basic  pay  under  the  project  (including 
any  locality  payment  or  staffing 
supplement)  is  converted  to  a  GS- 
adjusted  rate  on  the  highest  applicable 
rate  range  for  the  converted  GS  grade. 
(For  this  purp>ose,  a  GS  rate  range 
includes  a  rate  range  in  (1)  the  GS  base 
schedule,  (2)  an  applicable  locality  rate 


schedule,  or  (3)  an  applicable  special 
rate  schedule.) 

c.  If  the  highest  applicable  GS  rate 
range  is  a  locality  pay  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  GS  locality  rate  of  pay. 

If  this  rate  falls  between  two  steps  in  the 
locality-adjusted  schedule,  the  rate  must 
be  set  at  the  higher  step.  The  converted 
GS  unadjusted  rate  of  basic  pay  would 
be  the  GS  base  rate  corresponding  to  the 
converted  GS  locality  rate  (i.e.,  same 
step  position).  (If  this  employee  is  also 
covered  by  a  special  rate  schedule  as  a 
GS  employee,  the  converted  special  rate 
will  be  determined  based  on  the  GS  step 
position.  This  imderlying  special  rate 
will  be  basic  pay  for  certain  purposes 
for  which  the  employee's  higher  locality 
rate  is  not  basic  pay.) 

d.  If  the  highest  applicable  GS  rate 
range  is  a  special  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  special  rate.  If  this  rate 
falls  between  two  steps  in  the  special 
rate  schedide,  the  rate  must  be  set  at  the 
higher  step.  The  converted  GS 
unadjusted  rate  of  basic  pay  will  be  the 
GS  rate  corresponding  to  the  converted 
sptecial  rate  (i.e.,  same  step  position). 

3.  Converaion  of  Rating  Levels 

In  the  event  an  employee  leaves  the 
demonstration  project  or  if  the  project  is 
terminated,  the  performance  ratings 
given  under  the  demonstration  project 
pay  for  performance  rating  system  will 
be  converted  to  an  appropriate  non- 
demonstration  system.  For  purposes  of 
convereion,  a  rating  of  C  under  this  plan 
equates  to  Summary  Level  3  outlined  in 
5  CFR  430.208. 

4.  Within-Grade  Increase — ^Equivalent 
Increase  Exterminations 

Service  under  the  demonstration 
project  is  creditable  for  within-grade 
increase  purposes  upon  conversion  back 
to  the  GS  pay  system.  Performance  pay 
increases  (including  a  zero  increase) 
under  the  demonstration  project  are 
equivalent  increases  for  the  purpose  of 
determining  the  commencement  of  a 
within-grade  increase  waiting  period 
under  5  CFR  531.405(b). 

VI.  Project  Duration 

Public  Law  103-337  removed  any 
mandatory  expiration  date  for  this 
demonstration  project.  The  project 
evaluation  plan  adequately  addresses 
how  each  intervention  will  be 
comprehensively  evaluated  for  at  least 
the  first  5  yeara  of  the  demonstration 
project.  Major  changes  and 
modifications  to  the  interventions  can 
be  made  through  announcement  in  the 
Federal  Register  and  would  be  made  if 
formative  evaluation  data  warranted.  At 


the  5  year  point,  the  entire 
demonstration  project  will  be 
reexamined  for  either:  (a)  permanent 
implementation,  (b)  change  and  another 
3-5  year  test  period,  or  (c)  expiration. 

Vn.  Evalaation  Plan 

Chapter  47  (Title  5  U.S.C.)  requires 
that  an  evaluaticm  system  be 
implemented  to  measure  the 
effectiveness  of  the  proposed  personnel 
management  interventions.  An 
evaluation  plan  for  the  entire  laboratory 
demonstration  program  covering  24 
DOD  laboratories  was  developed  by  a 
joint  OPM/DOD  Evaluation  Committee. 
A  comprehensive  evaluation  plan  was 
submitted  to  the  Office  of  Defense 
Research  &  Engineering  in  1995  and 
subsequently  approved  (Proposed  Plan 
for  Evaluation  of  the  Department  of 
Defense  S&T  Laboratory  Demonstration 
Program,  Office  of  Merit  Systems 
Overeight  &  Effectiveness,  June  1995). 
The  overall  evaluation  effort  will  be 
coordinated  and  conducted  by  OPM's 
Pereonnel  Resources  and  Development 
Center  (PRDC).  The  primary  focus  of  the 
evaluation  is  to  determine  whether  the 
waivers  granted  result  in  a  more 
effective  personnel  system  than  the 
current  as  well  as  an  assessment  of  the 
costs  associated  with  the  new  system. 

The  present  personnel  system  with  its 
many  rigid  rules  and  regulations  is 
generally  perceived  as  an  impediment  to 
mission  accompUshment.  The 
demonstration  project  is  intended  to 
remove  some  of  those  barriers  and 
therefore,  is  expected  to  contribute  to 
improved  organizational  performance. 
While  it  is  not  possible  to  prove  a  direct 
causal  link  between  intermediate  and 
ultimate  outcomes  (improved  personnel 
system  performance  and  improved 
organizational  effectiveness),  such  a 
linkage  is  hypothesized  and  data  will  be 
collected  and  tracked  for  both  types  of 
outcome  variables. 

An  intervention  impact  model  will  be 
used  to  measure  the  effectiveness  of  the 
various  personnel  system  changes  or 
interventions.  Additional  measures  will 
be  developed  as  new  interventions  are 
introduced  or  existing  interventions 
modified  consistent  with  expected 
effects.  Measures  may  also  be  deleted 
when  appropriate.  Activity  specific 
measures  may  also  be  developed  to 
accommodate  specific  needs  or  interests 
which  are  locally  unique.  Appendix  E 
represents  an  overview  of  the 
Evaluation  Model.  More  detailed 
information  about  the  evaluation  model 
is  available  upon  request. 

The  evaluation  model  for  the 
demonstration  project  identifies 
elements  critical  to  an  evaluation  of  the 
effectiveness  of  the  interventions.  The 


11662 


Fedwal  Ragiatv  /  Vol.  62,  No.  48  /  Wednesday,  March  12,  1997  /  Notices 


overall  evaluation  approach  will  also 
include  consideration  of  context 
variables  that  are  likely  to  have  an 
impact  on  project  outcomes;  e.g., 
Human  Resources  Management 
regionalization,  downsizing,  cross- 
service  integration,  and  the  general  state 
of  the  economy.  However,  the  main 
focus  of  the  evaluation  will  be  on 
intermediate  outcomes,  i.e.,  the  results 
of  specific  personnel  system  changes 
which  are  expected  to  improve  human 
resources  management.  The  ultimate 
outcomes  are  defined  as  improved 
organizational  effectiveness,  mission 
accomplishment,  and  customer 
satisfaction. 

Data  from  a  variety  of  diffarent 
sources  will  be  used  in  the  evabiation. 
Information  from  existing  management 
information  systems  supplemented  with 
perceptual  data  will  be  used  to  assess 
variables  related  to  effectiveness. 
Multiple  methods  provide  more  than 
one  perspective  on  how  the 
demonstration  project  is  working. 
Information  gathered  through  one 
method  will  be  used  to  validate 
information  gathered  through  another. 

Confidence  in  the  findings  will 
increase  as  they  are  siibstantiated  by  the 
different  collection  methods.  The 
following  types  of  data  will  be  collected 
as  part  of  the  evaluation:  (1)  Workforce 
data;  (2)  personnel  office  data;  (3) 
employee  attitudes  and  feedback  using 
siuveys,  structured  interviews,  and 
focus  groups;  (4)  local  activity  histories; 
and  (5)  core  measiues  of  laboratory 
efiiactiveness. 

Vm.  Demoastration  Project  Costs 

A.  Step  Buy-Ins 

Under  the  current  pay  structure, 
employees  progress  through  their 
assigned  grade  in  step  increments.  Since 
this  system  is  being  replaced  under  the 
demonstration  project,  employees  will 
be  awarded  that  p<»tion  of  the  next 
higher  step  they  have  competed  up 
until  the  effisctive  date  of 
implementation.  As  under  the  current 
system,  supervisors  will  be  able  to 


withhold  these  partial  step  increases  if 
the  employee's  performance  falls  below 
fully  successful. 

Rules  governing  Within-Grade 
Increases  (WGI)  under  the  nurent  Army 
performance  plan  will  continue  in  effect 
until  the  implementation  date. 
Adjustments  to  the  employees  base 
salary  for  WGI  equity  will  be  computed 
effective  the  date  of  implementation  to 
coincide  with  the  beginning  of  the  first 
formal  PFP  assessment  cycle.  WGI 
eqtiity  will  be  acknowledged  by 
increasing  base  salaries  by  a  prorated 
share  based  upon  the  number  of  weeks 
an  employee  has  completed  towards  the 
next  higher  step.  Payment  will  equal  the 
value  of  the  employee's  next  WGI  times 
the  proportion  of  the  waiting  period 
completed  (weeks  completed  in  waiting 
period/weeks  in  the  waiting  period)  at 
the  time  of  conversion.  Employees  at 
step  10  on  the  date  of  implementation 
will  not  be  eligible  for  WGI  equity 
adjustments  since  they  are  already  at  the 
top  of  the  step  scale. 

B.  Ck}st  Discipline 

An  objective  of  the  demonstration 
project  is  to  ensure  in-house  budget 
discipline.  A  baseline  will  be 
established  at  the  start  of  the  project  and 
salary  expenditures  will  be  tracked 
yearly.  Implementation  costs,  including 
the  step  buy-in  costs  detailed  above, 
will  not  be  included  in  the  cost 
discipline  evaluations. 

The  Personnel  Management  Board 
vdll  annually  track  personnel  cost 
changes  and  determine  if  adjustments 
are  required  to  achieve  the  objective  of 
cost  discipline. 

C.  Personnel  h4anageinent  Board 

ARL  will  create  a  Personnel 
Management  Board  to  oversee  and 
monitor  the  implementation  and 
operation  of  the  demonstration  project. 
Its  specific  functions  are  outlined 
below.  The  Board  will  be  chaired  by  the 
Deputy  Director  and  consist  of  the  Chief 
of  Staff,  Associate  for  Science  and 
Technology,  the  senior  ranking  civilian 


in  each  directorate  and  center  within 
the  laboratory  and  the  Program  Manager 
for  the  ARL  Personnel  Demonstration 
Project.  EEO,  Legal,  Human  Resources 
Office,  appropriate  imion 
representatives  and  the  Staff  Members 
Committee  (SMC)  Chair  will  serve  as 
non-voting  advisors  on  the  board.  The 
board  will  be  responsible  for: 

(a)  Determining  the  composition  of 
the  PFP  pay  pools  in  accordance  with 
the  estabUshed  guidelines, 

(b)  Providing  guidance  to  pay  pool 
managers, 

(c)  Overseeing  disputes  in  pay  pool 
issues, 

(d)  Overseeing  the  civilian  pay 
budget, 

(e)  Monitoring  award  pool 
distribution  by  organization, 

(f)  Reviewing  hiring  and  promotion 
salaries,  to  include  approving 
promotions  over  $5,000, 

(g)  Conducting  classification  review 
and  oversight;  monitoring  and  adjusting 
classification  practices  and  deciding 
broad  classification  issues, 

(h)  Approving  major  changes  in 
position  structure, 

(i)  Addressing  issues  associated  with 
multiple  pay  systems  during  the 
demonstration  project, 

(j)  Assessing  the  need  for  changes  to 
demonstration  project  procedures  and 
policies, 

(k)  Ensuring  in-house  budget 
discipline. 

D.  Developmental  Costs 

Costs  associated  with  the 
development  of  the  demonstration 
project  system  include  software 
automation,  training,  and  project 
evaluation.  All  funding  will  be  provided 
through  the  Army  Science  and 
Technology  budget.  The  projected 
annual  expenses  for  each  area  is 
summarized  in  Figure  4  below.  Project 
evaluation  costs  will  continue  for  at 
least  the  first  5  years  and  may  continue 
beyond. 
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DL  Required  Waivers  to  Lam  and 
Regulation 

A.  Waivers  to  Title  5  United  States  Code 

Chapter  31,  section  3111:  Acceptance 
of  volunteer  service. 

Chapter  33,  section  3324: 
Appointments  to  Positions  Classified 
Above  GS-15. 

Chapter  33,  section  3341:  Details. 

Chapter  41.  section  4107  (a)  (1).  (2). 
(b)  (1),  (3):  Restriction  on  De^ee 
Training. 

Chapter  43,  section  4301  (3): 
Definition  of  imacceptable  performance. 

Chapter  43,  section  4302-4303:  This 
waiver  applies  to  the  extent  that  the 
term  "grade  level"  is  replaced  with  "pay 
band". 

Chapter  51,  sections  5101-5111: 
Purpose,  definitions,  basis, 
classification  of  positions,  review, 
authority — This  waiver  applies  to  the 
extent  that  white  collar  employees  will 
be  covered  by  broadbanding.  Pay 
category  determination  criteria  for 
Fedend  Wage  System  positions  remain 
unchanged. 

Chapter  S3,  sections  5301;  5302  (1),  (8) 
and  (9);  5303;  and  5304:  Pay 
comparability  system.  (This  waiver 
applies  only  to  the  extent  necessary  to 
allow  (1)  demonstration  project 
employees,  except  employees  in  band  V 
of  the  engineers  and  scientists 
occupational  family,  to  be  treated  as 
General  Schedule  employees,  (2)  basic 
rates  of  pay  imder  the  demonstration 
project  to  be  treated  as  scheduled  rates 
of  basic  pay,  and  (3)  employees  in  band 
V  of  the  ongineers  and  scientists 
occupational  family  to  be  treated  as  SES 


and  ST  employees  for  the  purposes  of 
these  provisions.) 

Chapter  53,  section  5305:  Special 
rates. 

Chapter  53.  sections  5331-5336: 
General  Schedtde  pay  rates. 

Chapter  53,  section  5362:  Grade 
retention. 

Chapter  53,  section  5363:  Pay 
retention.  (This  waiver  applies  only  to 
the  extent  necessary  to  (1)  allow 
demonstration  project  employees  to  be 
treated  as  General  Schedide  employees, 
and  (2)  provide  that  pay  retention 
provisions  do  not  apply  to  conversions 
from  General  Schedule  special  mtes  to 
demonstration  project  pay,  as  long  as 
total  pay  is  not  reduced.) 

Chapter  55,  section  5545  :  Night, 
standby,  irregiilar,  and  hazardous  duty 
difiierential.  (This  waiver  applies  only  to 
the  extent  necessary  to  allow 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees. 
This  waiver  does  not  apply  to 
employees  in  band  V  of  the  engineers 
and  scientists  occt^>ational  family.) 

Chapter  57,  sections  5753,  5754,  and 
5755:  Recruitment  and  relocation 
bonuses,  retention  allowances,  and 
supervisory  differentials  (This  waiver 
applies  only  to  the  extent  necessary  to 
allow  (1)  employees  and  positions 
under  the  demonstration  project  to  be 
treated  as  employees  and  positions 
under  the  General  Schedule  and  (2) 
employees  in  band  V  of  the  engineera 
and  scientists  occupational  family  to  be 
treated  as  SES  and  ST  employees) 

Chapter  59,  section  5941:  Allowances 
based  on  living  costs  and  conditions  of 
environment;  employees  stationed 
outside  continental  United  States  or 
Alaska.  (This  %vaiver  applies  only  to  the 
extent  necessary  to  provide  that  QXA's 


paid  to  employees  imder  the 
demonstration  project  are  paid  in 
accordance  with  regulations  prescribed 
by  the  President  (as  delegated  to  OPM).) 

Chapter  75,  section  7512(3):  Adverse 
actions,  (lliis  provision  is  waived  only 
to  the  extent  necessary  to  replace 
"grade"  with  "pay  band.") 

Chapter  75,  section  7512  (4):  Adverse 
actions.  (This  waiver  applies  cmly  to  the 
extent  necessary  to  provide  that  adverse 
action  provisions  do  not  apply  to 
conversions  from  General  Schedide 
special  rates  to  demonstration  project 
pay,  as  Icmg  as  total  pay  is  not  reduced.) 

B.  Waivers  to  Title  5.  Code  ofFedaal 
Regvdations 

Part  300,  sections  300.601  through 
300.605:  lime  in  grade  restrictions. 
Time  in  grade  restrictions  are 
eliminated  in  the  Dranonstration  project 

Part  308.101  through  308.103: 
Volunteer  Service. 

Part  315,  sections  315.801  and 
315.802:  Probationary  period. 

Part  316,  section  301  (Term 
Appointments  for  more  than  4  years). 

Part  316,  section  303  (Convwting 
Terms  to  Status). 

Part  335,  sectirai  103:  Covering  the 
length  of  details  and  tanporaiy 
promotions. 

Part  351,  section  351.402(b): 
Competitive  area. 

Part  351,  section  351.403:  Competitive 
Level.  (This  waiver  applies  only  to  the 
extent  necessary  to  replace  "grade"  with 
"pay  band".) 

Part  351,  sections;  351.504  as  it  relates 
to  yean  of  credit;  351.701  to  the  extent 
that  employee  bump  and  retreat  rights 
will  be  limited  to  one  pay  band  except 
in  the  case  of  30%  preference  eligible. 
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Part  430,  Section  207  (d):  Definition  of 
Unacceptable  Performance. 

Part  432:  Modified  to  the  extent  that 
an  employee  may  be  removed,  reduced 
in  band  level  with  a  reduction  in  pay  or 
reduced  in  pay  without  a  reduction  in 
band  level  based  on  unacceptable 
performance.  Also  modified  to  redefine 
unacceptable  performance. 

Part  511.  suopart  A,  General 
Provisions,  and  subpart  B,  Coverage  of 
the  General  Schedule. 

Part  511,  section  511.601: 
Classification  Appeals  modified  to  the 
extent  that  white  collar  positions 
established  under  5  U.S.C.  4703, 
although  specifically  excluded  from 
Title  V,  are  covered  by  the  classification 
appeal  process  outlined  in  this  section, 
as  amended  below. 

Part  511,  section  511.603(a):  Right  to 
appeal — substitute  band  for  grade. 

Part  511.  section  511.607(b):  Non- 
Appealable  Issues — add  to  the  list  of 
issues  which  are  neither  appealable  nor 
reviewable,  the  assignment  of  series 
under  5  U.S.C.  4703  to  appropriate 
career  paths. 

Part  530,  subpart  C:  Special  salary 
rates. 

Part  531.  subparts  B,  D,  and  E: 
Determining  The  Rate  of  Basic  Pay, 
Within-Grade  Increases,  and  Quality 
Step  Increases. 

Part  531.  subpart  F:  Locafity-Based 
Comparability  Payments.  (This  waiver 
appUes  only  to  the  extent  necessary  to 
allow  (1)  demonstration  project 
employees,  except  employees  in  band  V 
of  the  engineers  and  scientists 
occupational  family,  to  be  treated  as 
General  Schedule  employees,  (2)  basic 
rates  of  pay  under  the  demonstration 
project  to  be  treated  as  scheduled 
annual  rates  of  pay.  and  (3)  employees 
in  band  V  of  the  engineers  and  scientists 
occupational  family  to  be  treated  as  SES 
and  ST  employees  for  the  purposes  of 
these  provisions.) 

Part  536,  Grade  retention. 

Part  536.  secUon  536.104:  Pay 
Retention.  (This  waiver  applies  only  to 
the  extent  necessary  to  provide  that  pay 
retention  provisions  do  not  apply  to 
conversions  from  General  Schedule 
special  rates  to  demonstration  project 
pay,  as  long  as  total  pay  is  not  reduced.) 

Part  536,  sections  536.205  (b)(3),  (c) 
and  (d):  Determination  of  the  rate  of 
basic  pay.  (These  provisions  are  waived 
only  to  the  extent  necessary  to  replace 
"grade"  with  "pay  band".) 

Part  550,  section  550.703:  Severance 
Pay.  (This  provision  is  waived  only  to 
the  extent  necessary  to  modify  the 
definition  of  "reasonable  offer"  by 
replacing  "two  grade  or  pay  levels"  with 
"one  band  level"  and  "grade  or  pay 
level"  with  "band  level".) 


Part  550,  section  550.902:  Hazardous 
duty  differential,  definition  of 
"employee".  (This  waiver  appfies  only 
to  the  extent  necessary  to  allow 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees. 
This  waiver  does  not  apply  to 
employees  in  band  V  of  the  engineers 
and  scientists  occupational  family.) 

Part  575,  subparts  A,  B,  C,  and  D: 
Recruitment  Bonuses,  Relocation 
Bonuses,  Retention  Allowances,  and 
Supervisory  Differentials.  (This  waiver 
applies  only  to  the  extent  necessary  to 
allow  (1)  employees  and  positions 
under  the  demonstration  project  to  be 
treated  as  employees  and  positions 
under  the  General  Schedule  and  (2) 
employees  in  band  V  of  the  engineers 
and  scientists  occupational  family  to  be 
treated  as  SES  and  ST  employees  for  the 
purposes  of  these  provisions.) 

Part  591 ,  subpart  B:  Cost-of-living 
Allowances  and  Post  Differential- 
Nonforeign  Areas.  (This  waiver  applies 
only  to  the  extent  necessary  to  allow  (1) 
demonstration  project  employees  to  be 
treated  as  employees  under  the  General 
Schedule  and  (2)  employees  in  band  V 
of  the  engineers  and  scientists 
occupational  family  to  be  treated  as  SES 
and  ST  employees  for  the  purposes  of 
these  provisions.) 

Part  752,  section  752.401  (a)(3): 
Adverse  actions.  (This  provision  is 
waived  only  to  the  extent  necessary  to 
replace  "grade"  with  "pay  band.") 

Part  752,  section  752.401  (a)(4): 
Adverse  actions.  (This  provision  applies 
only  to  the  extent  necessary  to  provide 
that  adverse  action  provisions  do  not 
apply  to  conversions  from  General 
Schedule  special  rates  to  demonstration 
project  pay,  as  long  as  total  pay  is  not 
reduced.) 

Appendix  A — ARL  Employee  Duty  Locations 
(as  of  17  JUN  96)  (Totak  Include  SES.  ST 
and  FWS  Employeea) 


ARL  Employees— Continued 


ARL  Employees 


Duty  location 

Seoul,  Korea , 

Fort  Rucker,  AL  , 

Redstone  Arsenal,  AL  ..... 

Fort  Huachuca,  AZ  

Newark,  DE 

Wilmington,  DE  , 

Hurlbert  Field,  Fl 

MacDill  AFB,  FL 

Orlando,  FL „ , 

Atlanta.  GA  , 

Fort  Banning.  GA , 

Fort  Gordon,  GA 

Tripter  Army  Hospital,  HI 
Scott  Air  Force  Base,  IL 

Fort  Knox.  KY  

APG,  MD 

Adelphi,  MD  


1 

3 

4 

4 

1 

58 

1 

1 

4 

14 

4 

2 

1 

1 

2 

929 

873 


Duty  location 


Baltimore,  MD  (JHU)  

Gaithersburg,  MO  

LaPlata,  MO  (Blossom  Point)  

Watertown,  MA  _ 

Warren,  Ml  „> ...... 

St  Louis,  MO 

Fort  Monrnouth,  NJ _ 

Picatinny,  NJ 

White  Sands  Missile  Range,  NM 

Fort  Bragg,  NC 

Akron.  OH  

Cleveland,  OH  

Fairview  Park,  OH  

Fort  SiH,  OK  

Austin,  TX  

Fort  Bliss,  TX 

Fort  Hood,  TX  

Alexandria,  VA 

Arlington,  VA 

Fort  Betvoir,  VA  „.. 

Ne'vport  News,  VA  

Vint  Hill  Farms  Statton.  VA 

Woodbndge.  VA 

Fort  Lewis,  WA  


Total 


Total 


9 
3 

4 
26 

5 

3 
190 

6 
272 


52 


8 
5D 


2,63 


Appendix  B:  Occupational  Series  by 
Occupational  Family 

/.  Engineers  &■  Scientists 

0180  Psychologist 

0401  General  Biological  Science 

0413  Physiology 

0471  Agronomy 

0690  Industrial  Hygiene 

0801  General  Engineering 

0803  Safety  Engineering 

0806  Materials  Engineering 

0810  Civil  Engineering 

0819  Environmental  Engineering 

0830  Mechanical  Engineering 

0840  Nuclear  Engineering 

0850  Electrical  Engineering 

0854  Computer  Engineering 

0855  Electronics  Engineering 
0861  Aerospace  Engineering 

0892  Ceramic  Engineering 

0893  Chemical  Engineering 

0694  Welding  Engineering 

0896  Industrial  Engineering 

0899  Engineering  &  Architecture  Student 

Trainee 

Total       1301  General  Physical  Science 

1306  Health  Physics 

1310  Physics 

1320  Chemistry 

1321  Metallurgy 
1340  Meteorology 
1386  Photographic  Technology 
1399  Physical  Science  Student  Trainee 
1515  Operations  Research 
1520  Mathematics 
1529  Mathematical  Statistician 
1550  Computer  Science 
1599  Mathematics  &  Statistics  Student 


Trainee 
n.  E&S  Technician 

0181     Psychology  Aid  *  Technician 
0802    Engineering  Technician 
0818    Engineering  Drafting 
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0656  Elactronics  Technician 

1152  Production  Control 

1311  Physical  Science  Technician 

1341  Meteorological  Technician 

1601  General  Facilities  &  Equipment 

1670  Equipment  Specialist 

m.  Administrative 

0018  Safety  ft  Occupational  Health 

Management 

0028  Environmental  Protection  Specialist 

0060  Security  Administration 

0101  Social  Science 

0170  History 

0201  Personnel  Management 

0205  Military  Personnel  Management 

0212  Personnel  Staffing 

0221  Position  Classification 

0230  Employee  Relations 

0235  Employee  Development 

0260  Equal  Employment  Opportunity 

0301  Miscellaneous  Administration  ft 

Program 

0334  Ciimputer  Specialist 

0340  Program  Management 

0341  Administrative  Officer 

0343  Management  ft  Program  Analysis 

0346  Logistics  Management 

0391  Telecommunications 

0501  Financial  Administration  ft  Program 

0505  Financial  Management 

0510  Accounting 

0511  Auditing 

0560  Budget  Analysis 

0905  General  Attorney 

0950  Paralegal  Specialist 

1001  General  Arts  ft  Information 

1020  Illustrating 


1035  Public  AfEairs 

1060  Photograi^y 

1071  Audio  Visual  Productioo 

1082  Writing  ft  Editing 

1083  Tadmical  Writing  ft  Editing 
1004  Visual  Infcxmation 

1101  Genoal  Businen  ft  IndusCry 

1102  Contracting 
1170  Realty 

1222  Patent  Attomay 

1410  Librarian 

1412  Technical  Infnmation  Services 

1640  Facilities  Management 

654  Printing  Managranent 

1811  Criminal  Investigating 

1910  Qualit)'  Assurance 

2001  General  Supply 

2003  Supply  Pro-am  Management 

2010  Inventory  Management 

2101  Transportation  Specialist 

2130  Traffic  Management 

IV.  General  Support 

0081  Fire  Protection  ft  Prevention 

0083  Police 

0085  Security  Guard 

0086  Security  Clerical  ft  Assistance 

0303  Miscellaneous  Clerk  ft  Assistant 

0304  Information  Receptionist 

0305  Mail  ft  File 
0318  Secretary 

0322  Qerk  Typist  , 

0326  Office  Automation  Clerical  ft 

Assistant 

0332  Computer  Ofjeration 

0335  Computer  Clerk  ft  Assistant 

0342  Support  Services  Administration 

0344  Management  Clerical  ft  Assistant 


0361  Equal  Opportunity  Assistant 

0392  Genacal  Telecommunications 

0503  Financial  Clerical  ft  Assistance 

0525  Aooounting  Technician 

0561  Budget  Clerical  ft  Assistant 

0966  Legal  Clerk  ft  Techniciaa 

1067  EditKvial  Aasistanc* 

1105  Purchasing 

1106  Procurement  Clerical  ft  Assistance 
1411  Library  Technician 

1702  Education  ft  Training  Technician 

2005  Supply  Qerical  ft  Technician 

2102  Transportation  Qerk  ft  Assistant 

Appendix  C—DemograpUcs  a^  UaiMi 
KspraaantirtkHi  (As  af  17  ]mm  ItM) 

SCIENTISTS  ft  ENGINEERS  96% 

EftS  TBCHNK3ANS t» 

ADMINISTRATIVE  ...>— — _..~~.  18% 

GENERAL  SUPPORT  ..: 12% 

EXCEPTED  SERVICE 5% 

OCCUPATIONAL  SERIES 119 

DUTY  LOCATIONS  41 

VETERANS  23% 

The  foUowring  unioas  have  been  notified 
about  the  project: 
Adelphi,  Maryland— AFGE  Local  2  Fraternal 

Order  of  Police  

Aberdeen  Proving  Ground,  Maryland— AFGE 

Local  3176  LKM/AW  Local  2424 
F<Mt  Monmouth,  New  Jersey— NFFE  Local 

476 
White  Sands  Missile  Range,  New  Mexico— 

NFFE  Local  2049 
Qeveland,  Ohio— AFGE  Local  2182 

MLUNQ  COOC  MS-ei-P 


iitte 
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APPENDIX  D  -  PERFORMANCE  MANAGEMENT  FORMS 


RATINGS 

r~|  AlS-tOO       □  B7CW4 


I      I  C«MMali  altKfec4  for  ■uattifiMtary  raOic 


PAYOUT 


Skar((f) 


Pay  I 


1. 


1-3  tn  MnUUrj  fcr  AM;  OoMato  1-S,  T,  arf  t  art  Maadattry  fer  SapcrvlMn. 
TECMVICAL  COMFrTPtCI:    ExhiMls  ad  BuiatMU  cuncnt  technicai  kiuwledfc,  ildlls,  aid  ibOitia  to  produ^ 
rat  with  the  n)))m»iMe  Irvd  of  npcrviaaa.    Mikes  prompt,  technically  louid  decwioni  nd  reconuDcndatkns  that  add  value  io 
For  inpn|»i»ie  ana  palk,  ledcs  aid  accepts  devdofaacatal  and/or  (pedal  arepimoHt.    Adaptive  to 
(Weighlf«i(e:  15-30) 
roOfERATlON:  Aocepb  penoaal  tryoaabiUty  Car  asB|Bed  tadcs.  Coauideraie  ot  others  views  and  open  to  compromise  on  veas  of 
diSereacc.  Exoctses  tact  aad  dipioaiacy  aid  mmtmat  effiective  rtlalioasliip*,  pvticalarly  in  immediate  work  envinnment  and  teaniaf 
ataadoot.  Ileadily/wiliia(ly  gives  atiiilapiT.  Shows  ^iproptute  respect  aid  courtesy.  (Wei|lM  ranfc:  5-2S) 

COMMUNICATIOMS:  Provides  or  exchanfes  orai/wiitten  ideas  and  infonaaliaa  ia  a  manner  thai  is  timeiy,  accoale  aid  caaly 
iki  iwl  Listeas  effediveiy  so  dial  ttmitmt  acliaas  Jiow  uoderstandini  of  wha  was  aid.  Coordinates  so  that  all  rdcvait  iadividuats 
and  ftaactioni  are  ladaded  in.  and  inAnaed of,  iVriawn  and  acoons.  (Wagtit  raife:  5-23) 

MANACEMUn-  OF  TIMr.  ANT>  ^ryMIBfW-  Meets  Kheduks  aid  deadlines,  and  accomplishes  wotfc  in  order  of  priority; 
gncrales  aad  accepts  new  ideas  aid  metlMdi  for  iacTeasing  wort  efficiency;  effectively  utiliies  and  properly  coitfrob  available 
rrsourccs;  sappoHs  orpaizMiaa's  resoarca  di  xhyaaia  and  conservatran  goals.  (WcigiM  note:  15-50) 

niSTOMm  MMTTOTK'  Diimaiiliaies  care  for  customer  tlaough  le^iectAil,  courteous,  reliable  aid  conscientious  fctioBS.  Scda 
out.  devckpa  aad^  laaialaiBS  solid  wotkiag  irtalif  rtips  widi  customers  to  identify  their  needs,  quantifies  those  needs,  aid  devdopi 
practical  solalioai  Kaepa  nislcmtr  iafotatod.  Within  dK  scope  of  job  ropoasibility,  seeks  out  and  develops  new  programs  and/or 
reimbnrsiUc  castotncr  work.  (Weight  nage:  10-50) 

TTTHNOiriCY  TKANSmON:  Sacks  oat  aad  ■cwparMes  oulade  tochaoloty  withia  inleniri  projects,  bnplcmeats  pattaenhipa  for 
tfto  tiMiitiia  or  nadcr  of  lechaolacy  to  other  iamri  wodong  groapa,  other  gaxraanat  ageaciei.  and  kt  eommuati  actlvitict. 
(WeigHiM^K  5-SO) (OPTIONAL) 

MANACgpgMTW  *AOMSHlf"   Acli>«>y  fialhers  (he  aiissioa  of  die  organizadon.   As  appropriate,  participates  in  the  devdopmeat 

of  smtegic  aad  nprnaioaal  piaas  of  the  orgaai  ration-  Exercises  leadership  skills  within  die  environmeaL  Mentor* 

■a c«ccr  drvdopaMiM, lochaicd  ruapttiai  i .  and  iaMpcnoMl  rioBs.  Eactcise*  maupiiMe  mponsibiKty  for  ponticas 

(Weight  tange  5-50)  (Opboaal  far  ataMaperviaary  poaitioas) 

t.  !B  ITfXYW*^'"*"^  Works  toward  recraitiag.  devdopiag.  aaitrvaliag,  aad  rttaiaiag  qaality  team  oicrabeis;  initiates  timciy/apprapriale 
actiea;  applies  EEO^aerit  priacipfaa;  ooaMaaicaH*  miaaiaa  ad  otgaaiHinaal  goals;  by  exaaiple,  creates  a  positive,  safe,  Md 
disaiblcs  wortt  aad  aapnaai  toaai  aaahai.  (Weight Kaaga 25-50) (For  tupovisory  positioas)      
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ELEMENT  POIhrr-RANCSS  AND  PERFORMANCE  STANDARDS 


THESE  BENaaMAUnaroaMANCBSrAWUIDS  ABE  UOD  TO  EVAUIA1EA» 

WEnRIB>nBK)BMANCSELB4EHTK.  THBSHEETMUSTBEUnDINOOMIUNCnONVnH 
niFOaMAMZ  OBOCnVBS. 


AOAaST 

JOS 


AN> 


ELEMENT  WEIGHTS 


lOOS  Ptrfonnmce  dements  wcte 
caiceptionil  iaititive,  ytmtSU^,  origmsli^.  md  cratMty.  This 
tiMlividiial  (kmoosintes  die  MOty  to  gnsp,  andenisad. 
ofsanizB,  and  convey  complex  issues  to  odiers  and  cvry  die  job 
assignmest  to  sucoessfiil  completion  wtdi  minimiiin  direct 
siqiervisioa.  Perfbnnance  elements  were  effecdvety  achieved 
iiriliring  oooperuuxi,  icsponsiveness,  conflict  avoidance,  or 
conflict  resolution.  Written  and  oral  communications  were 
apptoprialely  demonstrated  cfifectively  and  efficiendy. 
fyrfonnaaoe  elements  were  achieved  with  demonstrated 
leadership,  iutegrity,  competency,  commitment,  candor,  and 
iofduQr. 


47 

4» 

4S 

44 
43 

42 
41 


J7 


4S 

44 

4} 

42 

41 

4a 

» 

37 

» 

35 
34 

33 

32 


37 
3t 
35 
34 

33 

32 

31 
30 

29 


35 
34 

33 

33 
31 
30 

2» 
2t 

27 
26 
25 


30 
2^ 

2S 

27 

36 
35 
24 

23 


M 
23 
22 

31 

2* 

19 
It 


IS 


M 


It 


17 


15 


12 


n 


70%  Performanoe  elements  were  attained  effectively  and 
efficiendy  with  consistently  high  quality  and  quantity  of  woik. 
This  individual  has  demonstrated  die  ability  to  complete  die  job 
assignments  in  an  efiSdent.  otderly  sequence  that  gilmintrd  in 
resuhs  diat  were  timely,  correct,  thorou^  and  cost  effective. 
Perfbraiance  elements  were  attuned  with  consistently  above 
average  quality  and  reliability  while  effectively  utilizing  accepted 
procedures  and  resolving  problems  with  skill  and 
resourcefulness.  Performance  dements  were  attained  with 
consistently  productive  cooperative  efforts  and  with  clear, 
precise,  and  convincing  written  and  oral  communication. 


35 

34 
33 

32 

31 
30 

29 

2i 


27 
26 


2> 
31        24 

27 
30        23 

2t 
29        23 
2t   25 
27   24   21 

26   23 


31   22 
34        19 
31 


31        M 
17 


M 


13 


16 


19 

IS    IS    13   9    6 


17    14 


16 


II 


It 


13 


50%  Performance  dements  were  accomplished,  were  moady 
reliable,  and  delivered  widnat  unacceptable  dehors.  Procedures 
were  minimaUy  oofiect  and  problems  were  dealt  with 
satis&ctorily.  Attained  performance  elements,  using  work 
medwdoiogy  diat  demonstnled  a  reasonable  degree  of 
cooperatkn  with  odier  with  dear  and  concise  written  and  oral 
coBWWtmications. 


35 


IS 


10 


UNSATISFACTORY 


19        17 


14 


13 


Paftniiance  dements  were  not  successfully  coaq>leted  because  offutmt  in  quality,  quantity,  completeness, 
responsiveness,  or  timeliness  of  work.  Performance  elements  products  were  deficient,  because  they  were  contrary  to 
direction  or  guidelines;  did  not  meet  minimum  specifications;  were  mconsistent  widi  organizational  procediues;  were 
significvidy  flawed  or  substandard  in  quality;  demonstrated  insu£Bcieat  technical  knowledge  or  skill;  were 
incomplete;  were  unacceptd>ly  late;  ladced  essential  cooperative  involvement  or  support;  or  problems  that  arose  during 
performance  of  performance  dements  activities  were  not  satis&ciory  resolved. 
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PERFORMANCE  OBJECTIVE  WORKSHEET 


pnuoD  covnxD 


i 


rkOM 


TO 


NAME 
(LMl.Plrft.lf]) 


SOCIAL  RCVBITT 
mntWMM 


OCCUPAnONAL  r AMILY/SIKIKS/BANS 


MUTUALLY  DEVELOPED  PERFORMANCE  OBJECTIVES 


V«»I1K:ATI0W  or  riRFOKMAWCl  cowrKK«wc» 


nrmAL 


MnroiNT 


»ATII 


KATUt 

nmALS 


KATIKt 

nrruLS 
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PERFORMANCE 
CONFERENCE 


aROfALLaaiicALHB^ansi 

SnaKEimOUGHUNUSB) 
BBkBflS 


)igBngwr#i>iAsg9»w>%nGai5 


VHagKaTIOWOriMgCWHtfKlOCPiCTPCI 


PAYFOOLMWACm 


RATBt 


waa 


iNnuL 


DAIE 


■AIAL 


MDPGvrr 


END  (»!' YEARPiRFC»MANCE  CXl^FERENCE  (HELD  JlJCTBEFOflE 
APPRAISAL)  EMFLOYEEFREPARESALiSTCV 
ACOOMPLISHMENIS 


RATn: 
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APPENDIX  E:  Project  EvalutJon 
Intervention  Impact  Model  -  DOD  Laboratory  Deaioastration  Program 


INTERVENTION 


EXPECTED  EFFECTS 


MEASURES 


DATA  SOURCES 


1.  Conmqisatifla 

a.  Broadbanding 


-increased  orgmizatiooal 

flexibility 

•reduced  administrative 

workload,  paperwork 

reduction 

•advanced  in-hiie  rates 


-slower  pay  progression  at 
entry  levels 


-increased  pay  potential 


•increased  satisfaction 
with  advancement 
•increased  pay  satisfaction 
•improved  recruitment 

-no  change  in  high  grade 
(GS-I4/IS)  distribution 


•perceived  flexibility 

•actual/perceived  time 
savings 

-starting  salaries  of 
banded  V.  non-banded 
employees 

-progression  of  new  hires 
over  time  by  band, 
occupational  family 
•mean  salaries  by  band, 
occupational  Amily, 
demographics,  total 
payroll  costs 

•employee  perceptions  of 
a^aiKcment 
-pay  satisfaction, 
internal/external  equity 
-offCT  acceptance  ratios 
•percent  declinations 
•number/percentage  of 
high  grade  salaries 
pre/post  balding 


-attitude  survey 

•personnel  office  data, 
PME  resuhs,  attitude 
survey 
-workforce  data 


•workforce  data 

-workforce  data 

•attitude  survey 
•attitude  survey 
-personnel  office  data 


b.  Conversion  buy-in 


•employee  acceptance 


-employee  perceptions  of 
equity,  fairness 
-cost  as  a  percent  of 
payroll 


-attitude  survey 
-workforce  data 


2.  Performance 


a.  Cash  awards/bonuses 


-reward/motivate 

performance 

•to  support  fair  and 

appropriate  distribution  of 

awards 


-perceived  motivational 
power 

-amount  and  number  of 
awards  by  occupational 
family,  demographics 
-perceived  fairness  of 
awards 

•satisfaction  with 
monetary  awards 


-attitude  survey 
•workforce  data 

-attitude  survey 
-attitude  survey 
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INTERVENTKM 

EXPECTED  EFFECTS      | 

MEASUKES 

DATA  SOURCES 

b.  PcifiNuianoe  based  pay 
pfogrcHion 

•mcreased  pQfopcffiBc^ 
fniDoeliak 

-unproved  pciUNiuaDca 
feedback 

high  performers 
-increased  turnover  of  km 
performers 
•differential  pay 

low  performers 

-alignmeotof 
organizational  and 
individual  perfonnaooe 
cxpeclatjons  and  results 
•uicreased  employee 
involvement  in  perfor- 
mance planning  and 

^Niujved  po'-pcrfbi^ 
nmtotML 
•fNreeived  ftimm  of 
miait 

•aBimde  sorvqr 
^atitBde  aufv^ 
■attitude  furvqr 
-attitude  snrv^ 
-altitadeaurvqr 
-woricfiMoe  data 
-woncuMoe  data 

•onployeetinstiB 
aupervison 
•adequacy  trf'perftr- 
manoe  feecBiack 

rating  category 

-twnova  by  perfofHnanoe 

rating  categmy 

-pq^  progressioo  by 

performance  rating 

category,  occupational 

ftnuly 

-linkage  of  performance 

cxpecttfions  to  strategic 

plans/goab 

-pcrfbrmanfic  CJipecta- 

tioai 

-perceived  mvolvemeat 

^leriormance 
management  procedures 

-wwuunieuaui 

♦ 

-performance 

expectations.  stralegK 

plans 

-altitude  torvey/fbcos 

groups 

•attitude  sorv^/focus 

groups 

•persotmd  regulatioas 

-reduced  administrative 
burden 

-improved  commuoication 

•employee  and  supervisor 
perception  of  revised 
procedures   . 
-perceived  fiumess  <rf' 
process 

-attitude  surv^ 
-focus  groups 

d.  Performance 
development 

-better  communication  of 
performance  e>q)ectations 

-improved  satisfactkNi 
and  quality  of  workfixoe 

•feedback  and  coaching 
procedures  used 
•time,  funds  spent  on 
training  by  demographics 
-organizational 
commitment 
-perceived  workforce 
quality 

-focus  groups 

-personnel  office  data 
draining  records 

•attitude  survey 

•attitude  survey 
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INTERVENTION 

tXHECIEDHl-FECIS 

MEASURES 

DATA  SOURCES 

3_QiiBifiatJkHi 

•reduction  in  amount  of 

-time  spent  on 

-personnel  office  data 

a.  Improved  classification 

system  with  generic 

time  and  paperwork  spent 

classification  procedures 

standards  in  an  automated 

on  classification 

-reduction  of  paper 

mode 

work/number  of  personnel 
actions  (classification/ 
promotion) 

-managers'  perceptions  of 
time  savings,  ease  of  use. 

•case  of  use 

improved  ability  to 

•attitude  survey 

implement  requests 

b.  Classification  authority 

-increased  supervisoiy 

-perceived  authority 

•attitude  survey 

delegated  to  managers 

authority/accountability 

-decreased  conflict 

-number  of  classifica-tion 

•personnel  office  records 

between  management  and 

disputes/appeals  pre/post 

personnel  staff 

-management  satisfaction 
with  service  provided  by 

•attitude  survey 

personnel  office 

-internal  pay  equity 

•attitude  survey 

-no  negative  impact  on 

* 

internal  pay  equity 

c.  Dual  career  ladder 

-increased  flexibility  to 
assign  employees 

•assignment  flexibility 

-focus  groups,  surveys 

-improved  internal 

-perceived  internal 

-attitude  survey 

mobility 

mobility 

-attitude  survey 

-increased  pay  equity 

•perceived  pay  equity 

-flatter  organizational 

•sup/non-sup  ratios 

•workforce  data 

structure 

-improved  quality  of 

•attitude  survqr 

supervisoiy  staff 

quality  of  supervi-sors 

4.  RIF 

Modified  RIF 

-minimize  loss  of  high 

-separated  employees  by 

-workforce  data 

performing  employees 

demographics. 

-attitude  survey/focus 

with  needed  skills 

performance 

groups 

-satisfaction  with  RIF 

•attitude  survey/focus 

process 

groups 

-contain  cost  and 

-cost  comparisons  of 

-personnel/  budget  office 

disruption 

traditional  vs.  modified 
RIF 

data 

•time  to  conduct  RIF 

-number  of  appeals/ 

reinstatements 

INTERVENTION 


a.  SaMMtkals 


b.  Critical  SkUbTninaig 


A    rnmMnMioi(ofall 
ititefventions 


AD 


7.  Context 

a.  R^ionaliCTtion 


b.GFRA 


EXPECTED  EFFECTS 


expanded  nn(e  of 
professional  growdi  nd 
jevtkiwmJt 
HypUcation  of  criianced 
knowledfe  and  aldlls  to 
work  product 


MEASURES 


•UBfllWCd 

efbctiveaess 


HmiKOved  organizational 
cflbctivcocas 

•improved  management  of 
RAD  workforce 
-inqiroyed  planning 


■cross  functional 

coordination 

•increased  product  success 

•costofinnovMion 


and  type  of 
opportuBitics  tikca 

-enpioyve  aod  supervisor 
pctoeptioiis 


DATA  SOURCES 


-wiMubfce  dsia 


•altttiide  sufvqr 


-«anber  aad  type  of 

traming 

-placement  of  enq^oyees, 

skills  imbalances 

coneded 

-employee  and  supervisor 

perceptioos 


•combiBation  of  persooDel 


•reduced  servicing 
nlios/oost 


-no  n^adve  impact  on 
service  quality 


•improved  organizatiooal 
pcjfutiuance 


<mpioyee/inaoagenieat 
Mliifar»rioa 
•planniag  procedures 

-perceived  efFectiveaess 
of  plaaning  procedures 
-actual/perceived 
coonSiMftion 
•customer  stfisfKtion 

-project  training/ 
development  cost  (staff 
salaries,  contract  cost, 
training  hours  per 
emplos'cc) 


-HR  servidng  ratios 
-average  cost  per 
eaq)loyee  served 

-service  quality, 
tmeliiicss 


i 


•other  measures  to  be 
devdoped 


fFR  Doc.  97-6170  Filed  3-10-97;  8:45  am] 
BLUNQ  CODE  eus-ai-c 


-personnel  office  data 
-personnel  office  data 


•altiliidc  survQT 


-all  data  sources 


^Mitiafci  survey 

-strategic  pianniag 
documents 
•attitude  survqr 


•organizatioad  duals 

■customer  satisfectian 
surveys 

•demonstratioo  project 
office  records 
HiUiaiwct  diK^imcots 


•attitude  survey 
•workforce  dtta 


•attitude  surv^/fbcns 
groups 


lestaMisfaed 


Wednesday 
March  12,  1997 


LIM  J 


Part  VII 


Office  of  Personnel 
Management 


Proposed  Laboratory  Personnel 
Management  Demonstration  Project; 
Department  of  the  Army,  U.S.  Army 
Medical  Research  and  Materiel  Command, 
Fort  Detricic,  Frederick,  Maryland;  Notice 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Laboratory  P*rsonn«l 
Management  Demonstration  Project; 
Department  ot  the  Army,  U.S.  Army 
Medical  Research  and  MaterM 
CommaiKl,  Fort  Detrick,  Frederick, 
Marytand 

AGENCY:  Office  of  Parsonnel 

Management. 

ACTKM:  Notice  of  Intent  to  Implement 

Demonstration  Project. 

SUMMARY:  Title  VI  of  the  Civil  Service 
Reform  Act,  5  U.S.C.  4703,  authorizes 
the  Office  of  Personnel  Management 
(OPM)  to  conduct  demonstration 
projects  that  experiment  with  new  and 
different  personnel  management 
concepts  to  determine  whether  such 
changes  in  personnel  policy  or 
procedures  would  result  in  improved 
Federal  personnel  management. 

Public  Law  103-337,  October  5, 1994, 
permits  the  Department  of  Defense 
(DOD),  with  the  approval  of  the  OPM, 
to  carry  out  personnel  demonstration 
projects  generally  similar  in  nature  to 
the  China  Lake  demonstration  project  at 
DOD  Sf  ience  and  Technology  (S&T) 
Reinvention  Laboratory  sites.  The  Army 
is  proposing  demonstration  projects 
initially  to  cover  five  of  its  S&T 
Reinvention  Laboratories:  the  Army 
Research  Laboratory;  the  Missile 
Research,  Development,  and 
Engineering  Center  the  Aviation 
Research,  Development,  and 
Engineering  Center  the  Medical 
Research  and  Materiel  Command:  and 
the  Waterways  Experiment  Station.  This 
proposal  is  for  the  Medical  Research 
and  Materiel  Command  (MRMC). 
DATES:  To  be  considered,  written 
comments  must  be  submitted  on  or 
before  May  20,  1997;  two  public 
hearings  will  be  scheduled  as  follows: 
(1)  April  21, 1997,  at  10:00  a.m.,  at  Fort 
Detrick.  Maryland.  (2)  April  21, 1997,  at 
1:00  p.m  by  Video  Teleconference  (VTC) 
and/or  conference  calls  from  Fort 
Detrick.  Maryland  covering  all  MRMC 
sites  geographically  located  outside  of 
the  Fort  Detrick,  Maryland  commuting 
area.  At  the  time  of  the  hearings, 
interested  persons  or  organizations  may 
present  their  written  or  oral  comments 
for  the  April  21, 1997  hearing  or  oral 
comments  for  the  VTC/confarence  call 
hearing  on  the  proposed  demonstration 
project.  The  hearings  will  be  informal. 

Anyone  wishing  to  testify  should 
contact  the  person  listed  under  FOR 
FURTHB«  ■ronMAtX)N  CONTACT,  and  state 
the  hearing  location  and  date,  so  that 
OPM  can  plan  the  hearings  and  provide 
sufficient  time  for  all  interested  persons 


and  organizations  to  be  heard.  Priority 
will  be  given  to  those  on  the  schedule, 
with  others  speaking  in  any  remaining 
available  time.  Each  .speaker's 
presentation  will  be  limited  to  10 
minutes.  Written  comments  may  be 
submitted  to  supplement  oral  testimony 
during  the  public  comment  period. 
ADDRESSES:  Comments  may  be  mailed  to 
Fidelma  A.  Donahue.  U.S.  Office  of 
Persoimel  Management,  19U0  E  Street, 
NW,  Room  7460,  Washington,  DC 
20415;  the  public  faearingi.  will  be  held 
at  the  U.S.  Army  Re8ean:h  and  Material 
Command,  Strough  Auditorium,  504 
Scott  Street,  Building  611.  Fort  Detrick, 
Maryland;  and.  thfl  WC/conference  call 
hearings  will  be  conducted  at  the  U.S. 
Army  Research  and  Material  Command, 
Strough  Auditorium.  504  Scott  Street,  in 
Building  810,  Conference  Rooms  1  and 
2,  Fort  Detrick,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
On  proposed  demonstration  project:  Ms. 
Carol  Gartrell.  U.S.  Aimy  Medical 
Research  and  Materiel  Command, 
ATTN:  MCMR-RMP.  504  Scott  Street, 
Fort  Detrick,  Maryland  21702-5012, 
phone  301-619-7255. 

(2)  On  proposed  demonstration 
project  and  public  hearings:  Fidelma  A. 
Donahue.  U.S.  Office  of  Personnel 
Management,  1900  K  Street,  NW,  Room 
7460,  Washington,  DC  20415,  phone 
202-606-1138. 

8Uf>Pt.EMENTARY  INFORMATKW:  Since 
1966,  numerous  studies  of  DOD 
laboratories  have  been  conducted  on 
laboratory  quality  and  personnel. 
Almost  all  of  these  studies  have 
recommended  improvements  in  civilian 
personnel  policy,  organization,  and 
management  The  proposed  project 
involves  simpli<&ed  job  classification, 
pay  banding,  pay-for-performance 
management  system,  streamlined  hiring 
processes,  expanded  employee 
developmental  opportunities,  and 
modified  Reduction-in-Force  (RIF) 
procedures. 

OCfke  of  Peraonnai  Management 

|«MB.Kiag. 

Dinctor 

Table  of  CoBtala 

L  Executive  Summaiy 
U.  Introduction 

A.  Purpose 

B.  Problems  with  the  Presoit  System 
C  Changes  Required/Expected  Benefits 

D.  Participating  Qcganizatiim 

E.  Participating  Employees 

F.  Labor  Participation 

G.  Project  Design 

H.  Personnel  Management  Boaid  -^ 

ni.  Persoonel  System  Changes 

A.  Broadbanding 

B.  Clanification 

C  Pay-for-Perfonnance  Management 
System 


D.  Hiring  and  Appointment  Authorities 

E.  Expanded  ilevelopmental  Opportunities 
Program 

F.  Revised  Reduction-In-Force  (RIF) 
Procedures 

IV.  Training 

V.  Conversion 

VL  Project  Duration 

Vn.  Evaluation  Plan 

VIIL  Demonstration  Project  Costs 

DC.  Required  Waivers  to  Law  and  Regulation 

Appendix  A:  Occupational  Series  by 

Occupational  Family 
Appendix  B:  Project  Evaluation  and 

Oversight 
Appendix  C:  Performance  Elements 
Appendix  D:  Benchmark  'Performance 

Standards 

I.  Executive  Summary 

This  project  was  designed  by  the 
Department  of  the  Army  (DA),  with 
participation  of  and  review  by  the 
Department  of  Defense  (DOD)  and  the 
Office  of  Personnel  Management  (OPM). 
The  purpose  of  the  project  is  to  achieve 
the  best  workforce  for  the  Medical 
Research  *  Materiel  Command  (JvlRMC) 
mission,  adjust  the  workforce  for 
change,  and  improve  workforce  quality. 

The  foundations  of  this  project  are 
based  on  the  concept  of  linking 
performance  to  pay  for  all  covered 
positions;  simplifying  paperwork  and 
the  processing  of  classification  and 
other  personnel  actions;  emphasizing 
partnerships  among  management, 
employees  and  unions  representing 
covered  employees;  and  delegating 
classification  and  other  authorities  to 
line  managers.  Additionally,  the 
research  intellect  of  the  MRMC 
workforce  will  be  revitalized  through 
the  use  of  expanded  developmental 
opportunities.  The  use  of  these 
expanded  opportunities  will 
reinvigorate  the  creative  intellect  of  the 
research  and  development  community. 

Development  and  execution  of  this 
project  will  be  in-house  budget  neutral, 
based  on  a  baseline  of  September  1995 
in-house  costs  and  consistent  with  the 
DA  plan  to  downsize  laboratories.  Army 
managers  at  the  DOD  S&T  Reinvention 
Laboratory  sites  will  manage  and 
control  thoir  personnel  costs  to  remain 
within  established  in-house  budgets.  An 
in-house  budget  is  a  compilation  of 
costs  of  the  many  diverse  components 
reqtiired  to  fund  the  day-to-day 
operations  of  a  laboratory.  These 
components  generally  include  pay  of 
people  (labor,  benefits,  overtime, 
awards),  training,  travel,  supplies,  non- 
capital equipment,  and  other  costs 
depending  on  the  specific  function  of 
the  activity. 

This  project  will  be  tmder  the  joint 
sponsorship  of  the  Assistant  Secretary 
of  the  Army  for  Research,  Development 
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and  Acquisition  and  the  Assistant 
Secretary  of  the  Army  for  Manpower 
and  Reserve  Affairs.  The  Commander  , 
U.S.  Army  Medical  Command 
(MEDCOM),  will  execute  and  manage 
the  project.  Project  oversight  within  the 
Army  will  be  achieved  by  an  executive 
steering  committee  made  up  of  top-level 
executives,  co-chaired  by  the  Deputy 
Assistant  Secretary  of  the  Army  for 
Research  and  Technology  and  the 
Deputy  Assistant  Secretary  of  the  Army 
(Civilian  Personnel  Policy)/Director, 
Civilian  Personnel.  Oversight  external  to 
the  Army  will  be  provided  by  EXDD  and 
OPM. 

n.  Intniduction 

A.  Purpose 

The  purpose  of  the  project  is  to 
demonstrate  that  the  effectiveness  of 
DOD  laboratories  can  be  enhanced  by 
allowing  greater  managerial  control  over 
persormel  functions  and,  at  the  same 
time,  expanding  the  opportunities 
available  to  employees  through  a  more 
respcHisive  and  flexible  personnel 
system.  The  quality  of  DOD  laboratories, 
their  people,  and  products  has  been 
under  intense  scrutiny  in  recent  years. 
The  perceived  deterioration  of  quality  is 
due,  in  substantial  part,  to  the  erosion 
of  control  which  line  managers  have 
over  their  human  resources.  This 
demonstration,  in  its  entirety,  attempts 
to  provide  managers,  at  the  lowest 
practical  level,  the  authority,  control, 
and  flexibility  needed  to  achieve  quality 
laboratories  and  quality  products.  ' 

B.  Problems  with  the  Present  System 

Tne  MRMC  provides  medical 
solutions  for  military  requirements  to 
protect  and  sustain  the  force.  To  do  this, 
its  Management  must  acquire  and  retain 
an  enthusiastic,  innovative,  and  highly 
educated/trained  workforce.  The  MRMC 
must  be  able  to  compete  with  the 
private  sector  for  the  best  talent  and  be 
able  to  make  job  offers  in  a  timely 
manner  with  the  attendant  bonuses  and 
incentives  to  attract  high  quality 
employees.  Today,  industry  laboratories 
can  mak»an  offer  of  employment  to  a 
promising  new  hire  before  the 
government  can  prepare  the  paperwork 
necessary  to  begin  the  recruitment 
process. 

Currently,  jobs  are  described  using  a 
cumbersome  classification  system  that 
is  overly  complex  and  specialized.  This 
hampers  a  manager's  ability  to  shape  the 
workforce  and  match  the  positions 
while  making  best  use  of  the  employees. 
Managers  must  be  given  local  control  of 
positions  and  their  classification  to 
move  both  their  employees  and 
vacancies  freely  within  their 


organization  to  other  lines  of  the 
business  activities  to  match  the  life 
cycle  needs  of  supported  customers. 

These  issues  work  together  to  hamper 
supiervisors  in  all  areas  of  himian 
resource  management.  Hiring 
restrictions  and  overly  complex  job 
classifications,  coupled  with  poor  tools 
for  rewarding  and  motivating  employees 
and  a  system  that  does  not  assist 
managers  in  removing  poor  performers, 
builds  stagnation  in  the  workforce  and 
wastes  valuable  time. 

C.  Changes  Required/Expected  Benefits 

This  project  is  expected  to 
demonstrate  that  a  human  resource 
system  tailored  to  the  mission  and 
requirements  of  the  MRMC  will  result 
in:  (a)  Increased  quality  in  the  total 
workforce  and  the  products  they 
produce;  (b)  increased  timeliness  of  key 
personnel  processes;  (c)  increased 
retention  of  high  quality  employees  and 
increased  non-retention  of  poor  quality 
employees;  and  (d)  increased 
satisfaction  with  the  MRMC  and  its 
products  by  all  customers  served. 

The  MRMC  demonstration  project 
builds  on  the  successful  features  of 
demonstration  projects  at  China  Lake 
and  the  National  Institute  of  Standards 
and  Technology  (NIST).  These 
demonstration  projects  have  produced 
impressive  statistics  on  the  job 
satisfaction  for  their  employees  versus 
that  for  the  federal  workforce  in  general. 
Therefore,  in  addition  to  expected 
benefits  mentioned  above,  the  MRMC 
demonstration  project  expects  to  find 
more  satisfied  employees  on  many 
aspects  of  the  demonstration  project 
including  pay  equity,  classification 
accuracy,  and  fairness  of  performance 
management.  A  full  range  of  measures 
will  be  collected  during  Project 
Evaluation  (Section  VII). 

D.  Participating  Organization 

This  demonstration  project  will  cover 
approximately  1250  IvKMC  civilian 
employees  at  all  geographic  sites  within 
the  United  States.  It  should  be  noted 
that  many  sites  currently  employ  fewer 
than  10  people  and  that  the  sites  may 
change  as  the  MRMC  reorganizes, 
realigns,  and  compUes  with  Base 
Realignment  and  Closing  Act 
requirements.  Successor  organizations 
will  continue  coverage  in  the 
demonstration  project.  Approximately 
46  percent  of  covered  employees  are 
located  at  Fort  Detrick,  Frederick. 
Maryland.  The  remaining  employees  are 
located  at  the  following  sites:  Aberdeen 
Proving  Ground.  Maryland;  Falls 
Church,  Virginia?  Fort  Rucker,  Alabama; 
Fort  Sam  Houston,  Texas;  Natick, 
Massachusetts;  Washington,  DC; 


Tobyhanna  Army  Depot.  Pennsylvama: 

Fort  Lee.  Virginia;  Tracy,  California; 
Ogden,  Utah;  Brooks  Air  Force  Base, 
Texas;  Dayton,  Ohio;  Tripler  Army 
Medical  Center,  Hawaii;  and  Fort  Bragg. 
North  Carolina.  Additionally,  the 
MRMC  has  some  employees 
participating  in  the  Flexiplace  Program 
who  are  geographically  located  at  Fort 
Collins,  Colorado;  Clarksville. 
Tennessee;  and  Jefferson,  Maryland. 

E.  Participating  Employees 

The  demonstration  project  includes 
appropriated  funded  civiUan  employees 
in  the  competitive  and  excepted  service 
(to  include  non-citizens  hired  in  the 
absence  of  qualified  citizens)  paid  under 
the  General  Schedule  (GS)  and 
Scientific  and  Professional  (ST)  pay 
systems,  and  DA  Interns.  Senior 
Executive  Service  (SES)  employees. 
Federal  Wage  System  employees,  and 
employees  assigned  to  the  GS-080 
series  and  presently  covered  by  the 
Qvilian  Intelligence  Personnel 
Management  System  (CIPMS).  will  not 
be  covered  in  the  demonstration  project. 
Personnel  added  to  the  MRMC  in  like 
positions,  either  through  appointment, 
promotion,  reassignment,  change  to 
lower  grade  or  where  their  functions 
and  positions  have  been  transferred  into 
the  MRMC,  will  be  converted  to  the 
demonstration  project. 

The  personnel  systems  for  5  U.S.C. 
3104  (ST)  positions  will  change  only  to 
the  extent  that  3104  p>ositions  are  in  the 
same  performance  appraisal  and  awards 
systems  as  other  p>ositions. 
Classification,  staffing,  compensation 
and  reduction-in-force  procediues, 
however,  will  not  change.  5  U.S.C.  3104 
employees  will  hot  receive  the  pro  rata 
share  payout  upon  completion  of  one 
year  of  coverage  in  the  demonstration 
project.  Pay  adjustments  for  their 
positions  under  the  project  will  be 
carried  out  in  accordance  vnXh  existing 
Federal  rules  pertaining  to  3104  pay 
adjustments.  (See  5  U.S.C  5376) 

F.  Labor  Participation 

The  National  Federation  of  Federal 
Employees  (NFFE)  and  the  American 
Federation  of  Government  Employees 
(AFGE),  represent  professional  and 
nonprofessional  GS  employees  at  some 
sites  within  the  MRMC  The  MRMC  is 
continuing  to  fulfill  its  obligations  to 
consult  and/or  negotiate  with  the  NFFE 
and  AFGE,  as  appropriate,  in 
accordance  with  5  U.S.C.  4703  (F)  and 
7117.  The  participation  with  the  NFFE, 
and  AFGE  is  within  the  spirit  and  intoit 
of  Executive  Order  12871.  The 
bargaining  units  of  MRMC  not 
endorsing  the  demonstration  project 
will  not  participate. 
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G.  Profect  Design 

In  October  1994,  the  MRMC  began 
development  of  the  specifics  of  this 
personnel  demonstration  proposal.  A 
Personnel  Demonstration  Project  Office 
was  established  and  administrative 
support  added  in  April  1995.  Briefings 
of  the  proposal  were  initially  conducted 
for  the  workforce  at  every  participating 
subordinate  activity  with  subsequent 
briefings  provided  upon  request  by 
Commanders/Directors. 

Status  of  the  project  is  provided  to 
subordinate  activity  Commandersy 
Directors,  usually  on  a  weekly  basis  for 
dissemination  to  all  employees.  An 
electronic  mail  address  was  established 
in  the  Fall  of  1994  and  made  available 
to  all  employees  and  managers  for  the 
purpose  of  expressing  opinions  and/or 
obtaining  specific  information  about  the 
proiedt. 

Review  of  the  proposal  and  input  by 
the  MEDCOM ,  as  well  as  critical  and 
extensive  reviews  by  Headquarters  DA, 
the  Office  of  the  Secretary  of  IDefianse, 
and  OPM  since  April  1995.  have  led  to 
the  current  configuration  of  the 
proposal. 

H.  Penonnei  Management  Board 

The  MRMC  intmds  to  estabUsh  an 
appropriate  balance  between  the 
personnel  management  authority/ 
accountability  delegated  to  subordinate 
activity  Conunanders/  Directors  and 
MRMC  management/oversight 
responsibilities  by  establishing  a 
Penonnel  Management  Board  (PMB). 
The  Chairperson  and  members  will  be 
appointed  by  the  Commander  MRMC. 
and  oversee/provide  (xilicy.  guidelines 
and  corrective  action  as  appropriate  as 
subordinate  activity  Commanders/ 
Directors  execute  the  following: 

1.  formulate  and  execute  the  civilian 
pay  budget; 

2.  determine  the  composition  of  the 
pay- for- performance  pay  pools  in 
accordance  with  the  guidelines  of  this 
proposal  and  internal  procedures; 

3.  administer  funds  allocation  to  pay 
pool  managers: 

4.  determine  hiring  and  promotion 
salaries  as  well  as  exceptions  to  pay-for- 
performance  salary  increases; 

5.  provide  guidance  to  pay  pool 
managers; 

6.  manage  the  awards  pools: 

7.  select  participants  for  the  Expanded 
Developmental  Opportimities  Program. 
loDg  term  training,  and  any  special 
devekvpmental  assimimaits: 

8.  aanere  to  giiideunes  cooceming  the 
promotion  of  employees  into  salary 
nuDgas  designated  "high  grades"; 

9.  aasure  in-house  bu<%et  neutrality 
to  include  tracking  of  average  salaries. 
FTEs.etc 


10.  contact  the  PMB  designee  for 
problem  resolution,  recommending 
changes  in  policy/procedure,  etc. 

11.  ensure  that  all  employees  are 
treated  in  a  fair  and  equitable  manner  in 
accordance  «vith  all  policies, 
regulations,  and  guidelines  covering  this 
demonstration  project. 

m.  Pefsonnel  System  Changes 

A.  Broadbanding 
Occupational  Families 

Occupations  at  the  MRMC  will  be 
grouped  into  occupational  families. 
Occupations  will  be  grouped  according 
to  similarities  in  type  of  work  and 
customary  requirements  for  formal 
training  or  credentials.  The  common 
patterns  of  advancement  within  the 
occupations  as  practiced  at  DOD 
Laboratories  and  in  the  private  sector 
will  also  be  considered.  The  current 
occupations  and  grades  have  been 
examined,  and  their  characteristics  and 
distribution  have  served  as  guidelines  in 
the  development  of  the  four 
occupational  families  described  below. 
Positions  included  in  each  occupational 
family  are  listed  in  Appendix  A. 

1.  engineers  and  Scientists.  This 
occupational  family  includes  all 
technical  professional  positions,  such  as 
positions  in  the  biological,  physical  and 
social  sciences,  medical,  veterinary, 
mathematical,  and  engineering  fields. 
Ordinarily,  specific  course  work  or 
educational  degrees  are  required  for 
these  occupations. 

2.  E6-S  Technicians  This 
occupational  family  contains 
specialized  functions  in  fields  that 
provide  direct  technical  support  to  the 
scientific/engineering  effort.  Positions 
in  these  occupations  may  or  may  not 
require  completion  of  formal  college 
course  worL  However,  training  and 
skills  in  the  various  specialties  are 
generally  required. 

3.  Administrative.  This  occupational 
family  contains  specialized  functions  in 
such  fields  as  management  analysis, 
accounting,  budgeting,  contracting, 
purchasing.  legal,  business  and 
industry,  library,  qiiality  assurance,  and 
supply.  Special  skills  in  administrative 
fields  or  sp>ecial  degrees  are  required. 

4.  General  Support.  This  occupational 
family  is  composed  of  positions 
requiring  special  skills  and  knowledge, 
such  as  typing,  shorthand,  or  office 
automation  skills,  and  job  related 
experience.  Gerical  work  usually 
involves  the  processing  and 
maintenance  of  records.  Assistant  woik 
requires  knowledge  of  methods  and 
procedures  within  a  specific 
administrative  area.  Support  functions 
include  positians  such  as  secretary,  mail 


clerk,  medical  clerk,  accounting 
technician  and  supply  technician. 

Pay  Bands 

Each  occupational  family  will  be 
composed  of  discrete  pay  bands  (levels) 
corresponding  to  recognized 
advancement  within  the  occupations. 
These  pay  bands  will  replace  grades. 
They  will  not  be  the  same  for  all 
occupational  families.  Each 
occupational  family  will  be  divided  into 
three  to  five  pay  bands,  each  pay  band 
covering  the  same  pay  range  now 
covered  by  one  or  more  grades.  A  salary 
overlap,  similar  to  the  current  overlap 
between  OS  grades,  will  be  maintained. 

Ordinarily,  an  individual  will  be 
hired  at  the  lowest  salary  in  a  pay  band. 
Exceptional  qualifications,  specific 
organizational  requirements,  or  other 
compelling  reasons  may  lead  to  a  higher 
entrance  level  within  a  band. 

The  MRMC  broadbanding  plan 
expands  the  broadbanding  concept  used 
at  China  Lake  and  NIST  by  creating  Pay 
Band  V  of  the  Engineers  and  Scientists 
occupational  family.  This  pay  band  is 
designed  for  senior  technical  managers 
and  senior  scientists/engineers. 

Current  OPM  guidelines  covering  the 
Senior  Elxecutive  Service  and  Scientific 
and  Professional  (ST)  positions  do  not 
fully  meet  the  needs  of  MRMC.  The  SES 
designation  is  appropriate  for  executive 
level  managerial  positions  whose 
classification  exceeds  the  GS-15  grade 
level.  The  primary  knowledges  and 
abilities  of  SES  positions  relate  to 
supervisory  and  managerial 
responsibilities.  Positions  classified  as 
ST  are  designed  for  bench  research 
scientists  and  engineers.  OPM 
guidelines  state  that  the  duties  and 
responsibilities  of  ST  positions  may 
only  include  minimal  managerial  of 
supervisory  responsibility. 

MRMC  currently  has  many  division/ 
directorate  chief  positions  that  have 
characteristics  of  both  SES  and  ST 
classifications.  Most  division/ 
directorate  chiefs  in  MRMC  are 
responsible  for  supervising  other  GS-15 
positions,  such  as  branch  chiefs,  non- 
supervisory  researcher  scientists  and 
engineers.  Most  of  these  senior  positions 
are  classified  at  the  GS-15  level.  MRMC 
management  considers  the  primary 
requirement  for  division/directorate 
chieb  to  have  knowledge  oT  and 
expertise  in  the  specific  scientific  and 
technology  areas  related  to  their 
mission.  The  ability  to  manage,  while 
important,  is  considered  secondary. 
Historically,  these  positions  have  been 
filled  by  employees  who  possess 
primarily  scientific/engineering 
credentials  and  who  are  considered 
experts  in  their  field  by  the  scientific 


Federal  Register  /  Vol.  62,  No.  48  /  Wednesday,  March  12,  1997  /  Notices 


11679 


commimity.  While  it  is  clear  these 
positions  warrant  classification  beyond    , 
the  GS-15  level,  attempts  to  classify 
most  of  the  positions  as  SES  have  been 
difficult  because  of  the  organizational 
structure  of  MRMC.  Classification  of  the 
positions  as  ST  is  also  not  an  option 
because  the  supervisory  responsibilities 
inherent  in  division/directorate  chief 
positions  cannot  be  ignored.  MRMC  has 
positions  that  do  not  strictly  conform  to 
OPM  definitions  of  either  the  SES  or  ST. 

The  purpose  of  Pay  Band  V  is  to 
overcome  the  difficulties  identified 
above  by  creating  a  category  for  two 
types  of  positions — the  senior  technical 
manago"  (with  full  supervisory 
authority)  and  the  senior  scientist 
engineer  (less  than  full  supervisory 
authority).  Current  GS-15  division/ 
directorate  chiefs  will  convert  into  the 
demonstration  project  at  Pay  Band  IV. 
After  conversion,  they  will  be  reviewed 
against  established  criteria  to  determine 
if  they  should  be  reclassified  to  Pay 
Band  V.  The  proposed  salary  range  is 
the  same  as  currently  exists  for  ST 
positions  (minimum  of  120%  of  the 
minimum  rate  of  basic  pay  for  GS-15 
with  a  maximum  of  the  basic  rate  of  pay 
established  for  level  IV  of  the  Executive 
Schedule).  Vacant  positions  in  Pay  Band 
V  will  be  competitively  filled  to  ensure 
that  selections  are  made  from  among  the 
world's  preeminent  researchers  and 
technical  leaders  in  the  specialty  fields. 
Panels  of  experts  from  the  discipline  or 
an  allied  discipline  that  the  recruitment 
action  seeks  to  fill  will  be  created  to 
assist  in  filling  Pay  Band  V  positions. 
Panel  members  will  be  selected  from 
senior  military  and  civilian  employees 
of  the  MRMC.  and  an  equal  number  of 
individuals  of  equivalent  stature  &om 
outside  the  activity  to  ensure 
impartiality,  breadth  of  technical 
expertise,  and  a  rigorous  and 


demanding  review.  The  panel  will 
apply  criteria  developed  largely  from 
the  current  OPM  Research  Grade 
Evaluation  Guide  for  positions 
exceeding  the  GS-15  level.  The  same 
procedure  will  be  used  for  evaluating 
senior  technical  manager  positions 
however,  the  rating  criteria  will  be 
adjusted  to  accoimt  for  the  differences 
in  the  positions,  such  as  greater 
emphasis  on  technical  program 
management  and  supervisory  abilities. 

The  final  component  of  Pay  Band  V 
is  the  management  of  all  Pay  Band  V 
assets.  Specifically,  this  includes 
authority  to  classify,  create,  abolish 
positions  as  circumstemces  warrant; 
recruit  and  reassign  employees  in  this 
pay  band;  set  pay  and  to  have  their 
performance  appraised  under  this 
project's  Pay  for  Performance  System. 
This  authority  will  be  executed  within 
parameters  to  be  established  at  the  DA    . 
level,  to  include  controls  on  the 
numbers  of  Pay  Band  V  positions  and 
recruitment/promotion  criteria.  The 
specific  details  regarding  the  control 
and  management  of  Pay  Band  V  assets 
will  be  included  in  the  demonstration's 
operating  procedures.  The  laboratory 
wants  to  demonstrate  increased 
effectiveness  by  gaining  greater 
managerial  control  and  authority, 
consistent  with  merit,  affirmative 
action,  and  equal  employment 
opportunity  principles. 

High-grade  controls  within  the  agency 
currently  restrict  movement  into  high 
grade  positions  (GS-14/1.S).  OPM 
definition  for  broadbanding  purposes  is 
a  position  where  the  base  pay  exceeds 
that  of  a  GS-13,  Step  10.  Until  the  high- 
grade  controls  are  lifted,  demonstration 
employees  will  not  be  able  to  advance 
into  the  currently  defined  pay  level  of 
a  high-grade,  unless  a  high-grade 
authorization  is  available.  To 


accommodate  this,  employees  whose 
salary  adjustment  would  place  them 
above  the  high-grade  pay  limit  in 
activities  where  high-grade 
authorizations  are  unavailable  will 
receive  permanent  ad)ustm«its  to  basic 
salary  up  to  an  amount  equivalent  to 
one  dollar  less  than  the  base  of  the 
defined  high-grade  pay  structiue.  Any 
additional  amount  granted  under  pay- 
for-performance  will  be  paid  as  a  one- 
time bonus  payment  bom  pay-pool 
funds.  This  pattern  of  payout  will 
continue  imtil  high-grade  authorizations 
become  available. 

The  proposed  pay  bands  for  the 
occupational  families  and  how  they 
relate  to  the  current  GS  grades  are 
shown  in  Figure  1.  Application  of  the 
Fair  Labor  Standards  Act  (FLSA)  within 
each  pay  band  is  also  shown  in  Figure 
1.  This  pay  band  concept  has  the 
following  advantages: 

1.  It  reduces  the  number  of 
classification  decisions  required  during 
an  employee's  career. 

2.  It  simplifies  the  classification 
decision-making  process  and 
paperwork.  A  pay  band  covers  a  larger 
scope  of  work  than  a  grade,  and  thus 
will  be  defined  in  shorter  and  simpler 
language. 

3.  It  supports  delegation  of 
classification  authority  to  line  managers. 

4.  It  provides  a  broader  range  of 
performance-related  pay  for  each  level. 
In  many  cases,  employees  whose  pay 
would  have  been  frozen  at  the  top  step 
of  a  grade  will  now  have  more  potential 
for  upward  movement  in  the  broader 
pay  band. 

5.  It  prevents  the  progression  of  low 
performers  through  a  pay  band  by  mere 
longevity,  since  job  performance  serves 
as  the  basis  for  determining  pay. 

BHJJNO  COM  •32S-«1-P 
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Figure  1.    Occupational  Families  and  Pav  Bands 
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NOTE:  Although  typical  exemption  status  under  the  various  pay  bands  is  shown  in  the  above 
table,  actual  FLSA  exemption  determinations  are  made  on  a  case-by-case  basis. 
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Fair  Labor  Standards  Act 

The  FLSA  exemption  and 
nonexemption  determinations  will  be 
made  consistent  with  criteria  found  in 
5  CFR  part  551.  Supervisors  with 
classification  authority  will  make  the 
determinations  on  a  case-by-case  basis 
with  reference  to  documentation  in  the 
operating  procedures  manual  and  the 
advice  and  assistance  of  the  Qvilian 
Personnel  Offices  (CPO)/Civilian 
Personnel  Advisory  Centers  (CPAC)/ 
Qvilian  Personnel  Opwrations  Centers 
(CPCXT).  The  generic  position 
descriptions  will  not  be  the  sole  basis 
for  the  determination.  The  basis  for 
exemption/non-exemption  will  be 
documented  and  attached  to  each 
description.  Exemption  criteria  will  be 
narrowly  construed  and  applied  only  to 
those  employees  who  clearly  meet  the 
spirit  of  the  exemption.  The  basis  for 
determinations  will  be  reviewed  as  a 
part  of  the  performance  review  process 
and  when  salary  adjustments  are 
warranted.  Changes  will  be  documented 
and  provided  to  the  CPO/CPAC/CPOC. 
as  appropriate. 

SimpUfied  Assignment  Process 

Today's  environment  of  rightsizing 
and  woridbrce  transition  mandates  that 
the  MRMC  have  maximum  flexibility  to 
assign  duties  and  responsibiUties  to 
individuals.  Broadbending  can  be  used 
to  address  this  need.  As  a  result  of  the 
assignment  to  a  particular  level 


descriptor,  the  organization  will  have 
maximum  flexibility  to  assign  an 
employee  with  no  change  in  pay,  within 
broad  descriptions  consistent  with  the 
needs  of  the  organization,  and  the 
individual's  qualifications  and  rank  or 
level.  Subsequent  assignments  to 
projects,  tasks,  or  functions  anywhere 
within  the  organization  requiring  the 
same  level  and  area  of  expertise,  and 
qualifications  would  not  constitute  an 
assignment  outside  the  scope  or 
coverage  of  the  cxurent  level  descriptor, 
or  benchmark  position  description. 

Such  assignments  within  the  coverage 
of  the  generic  descriptors  are 
accomplished  without  the  need  to 
process  a  personnel  action.  For  instance, 
a  technical  expert  can  be  assigned  to 
any  project,  task,  or  function  requiring 
similar  technical  expertise.  Likewise,  a 
manager  could  be  assigned  to  manage 
any  similar  function  or  organization 
consistent  with  that  individual's 
qualifications.  This  flexibility  allows  a 
broader  latitude  in  eissignments  and 
further  streamlines  the  administrative 
process  and  system. 

Promotions 

A  promotion  is  the  movement  of  an 
employee  to  a  higher  pay  band  within 
the  same  occupational  family  or  to  a  pay 
band  in  a  different  occupational  family 
which  results  in  an  increase  in  the 
employee's  salary.  FVogression  within  a 
pay  band  is  based  upon  performance 
pay  increases;  as  such,  these  actions  are 


not  considered  promotions  and  are  not 
subject  to  the  provisions  of  this  section. 

Promotions  will  be  processed  under 
competitive  procedures  in  accordance 
with  merit  principles  and  requirements. 
The  following  actions  are  excepted  from 
competitive  procedures: 

(a)  Re-promotion  to  a  position  which 
is  in  the  same  pay  band  and 
occupational  family  as  the  employee 
previously  held  on  a  permanent  basis 
within  the  competitive  service. 

(b)  Promotion,  reassignment, 
demotion,  transfer  or  reinstatement  to  a 
position  having  promotion  potential  no 
greater  than  the  potential  of  a  position 
an  employee  currently  holds  or 
previously  held  on  a  permanent  basis  in 
the  competitive  service. 

(c)  A  position  change  permitted  by 
reduction-in-force  procedures. 

(d)  Promotion  without  current 
competition  when  the  employee  was 
appointed  through  competitive 
procedures  to  a  position  with  a 
docimiented  career  ladder. 

(e)  A  temporary  promotion,  or  detail 
to  a  position  in  a  higher  i>ey  band,  of 
180  days  or  less. 

(f)  Impact  of  person  on  the  job. 
accretion  of  duties,  and  Factor  IV 
process  (application  of  the  Research 
Grade  Evaluation  Guide,  Equipment 
Development  Grade  Evaluation  Guide  or 
similar  guides)  promotions. 

(g)  A  promotion  resulting  from  the 
correction  of  an  initial  classification 
error  or  the  issuance  of  a  new 
classification  standard. 
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Link  Between  Promotion  and 
Performance 

To  be  promoted  competitively  or 
noncompetitively  from  one  band  to  the 
next,  an  employee  must  meet  the 
ipipimiim  qualifications  for  the  job  and 
have  a  current  performance  rating  of 
"B"  or  better  (see  Performance 
Evaluation)  or  equivalent  under  a 
different  performance  management 
system. 

B.  Classification 

Introduction 

The  objectives  of  the  new 
classification  system  are  to  simplify  the 
classification  process,  make  the  process 
more  serviceable  and  understandable, 
and  place  more  decision-making 
authority  and  accountability  with  line 
managers.  All  positions  Usted  in 
Appendix  A  will  be  in  the  classification 
structure.  Provisions  will  be  made  for 
including  other  occupations  as 
employment  requirements  change  in 
response  to  changing  missions  and 
technical  programs. 

Occupational  Series 

The  present  GS  classification  system 
has  over  400  occupations  (also  called 
series),  which  are  divided  into  22 
groups.  The  occupational  series  will  be 
maintained.  New  series,  established  by 
OPM,  may  be  added  as  needed  to  reflect 
new  occupations  in  the  workforce. 
Appendix  A  lists  the  occupational  series 
currently  represented  at  the  MRMC  by 
occupational  family. 

Classification  Standards 

MRMC  will  use  a  classification 
system  that  is  a  modification  of  the 
system  now  in  use  at  the  US  Navy, 
Naval  Command,  Control  and  Ocean 
Surveillance  Center.  San  Diego. 
CaUfomia.  The  present  classification 
standards  will  be  used  to  create  local 
benchmark  position  descriptions  for 
each  pay  band,  reflecting  duties  and 
responsibilities  comparable  to  those 
described  in  present  classification 
standards  for  the  span  of  grades 
represented  by  each  pay  band.  There 
will  be  at  least  one  benchmark  position 
description  for  each  pay  band.  A 
supervisory  benchmark  position 
description  will  be  added  to  those  pay 
bands  that  include  supervisory 
employees.  Present  titles  and  series  will 
continue  to  be  used  in  order  to 
recognize  the  types  of  work  being 
performed  and  educational  backgroimds 
and  requirements  of  incumbents. 
Locally  developed  speciality  codes  and 
OPM  hinctional  codes  will  be  used  to 
facilitate  titling,  making  quaUfication 
determinations,  and  assigning 


competitive  levels  to  determine 
retention  status. 

Position  Descriptions  and  Qassification 
Process 

The  MRMC  Commander  will  have 
delegated  classification  authority  and 
will  redelegate  this  authority  to 
subordinate  activity  Commanders/ 
Directors  for  redelegation  to  activity 
managers  as  appropriate.  New  position 
descriptions  will  be  developed  to  assist 
managers  in  exercising  delegated 
position  classification  authority. 
Managers  will  identify  the  occupational 
family,  job  series,  the  functional  code, 
the  speciahty  code,  pay  band  level,  and 
the  appropriate  acquisition  codes.  The 
manager  will  document  these  decisions 
on  a  cover  sheet  similar  to  the  present 
DA  Form  374.  Speciality  codes  will  be 
developed  by  Subject  Matter  Experts 
(SMEs)  to  identify  the  special  nature  of 
work  performed.  Functional  codes  are 
those  currently  found-  in  the  OPM 
Introduction  to  the  Classification 
Standards  which  defines  certain  kinds 
of  activities,  e.g..  Research, 
Development,  Test  and  Evaluation,  etc., 
and  covers  Engineers  &  Scientists  (E&S). 

Classification  Appeals 

An  employee  may  appeal  the 
occupational  family,  occupational 
series,  or  pay  band  of  his  or  her  position 
at  any  time.  The  employee  may 
accomplish  this  by  exercising  any  of  the 
following  options:  (a)  The  employee 
must  formally  raise  the  areas  of  concern 
to  supervisors  in  the  immediate  chain  of 
command,  either  verbally  or  in  writing, 
(b)  If  the  employee  is  not  satisfied  with 
the  supervisory  response,  the  employee 
may  appeal  to  the  appellate  level  within 
DoD  or  may  appeal  directly  to  OPM,  (c) 
If  the  employee  elects  to  first  appeal  to 
DoD  but  is  not  satisfied  with  this 
response,  he/she  may  appeal  to  the 
Office  of  Personnel  Management. 
Appellate  decisions  from  OPM  are  final. 

'nie  evaluation  of  a  classification 
appeal  is  based  on  the  MRMC  Personnel 
Demonstration  Project  Classification 
Standards. 

C.  Pay-for-Performance  Management 
System 

Performance  Evaluation 

Introduction 

The  performance  appraisal  system 
will  link  compensation  to  performance 
through  annual  performance  evaluations 
and  performance  ratings.  The 
performance  appraisal  system  will  allow 
optional  use  of  peer  evaluation  input 
and/or  input  from  subordinates 
whenever  appropriate.  The  system  will 
have  the  flexibility  to  be  modified,  if 


necessary,  as  more  experience  is  gained 
under  the  project.  Details  of  the  system 
may  be  found  in  the  implementing 
instructions. 

Performance  Objectives 

Performance  objectives  are  statements 
of  job  responsibilities  based  on  the  work 
unit's  mission,  goals,  and  supplemental 
benchmark  position  descripticHis. 
Employees  and  supervisors  will  jointly 
develop  performance  objectives  which 
will  reflect  the  types  of  duties  and 
responsibilities  expected  at  the 
respective  pay  level.  The  performance 
(^jectives,  representing  joint  efforts  of 
employees  and  their  rating  chains, 
should  be  in  place  within  30  days  from 
the  beginning  of  each  rating  period. 

Performai^ce  Elements 

New  performance  elements  and  rating 
forms  will  be  designed  to  implement  a 
new  scoring  and  rating  system.  The  new 
performance  evaluation  system  will  be 
based  on  critical  performance  elements 
defined  in  Appendix  C.  All  elements  in 
the  new  performance  evaluation  system 
are  critical.  Non-critical  elements  will 
not  be  used.  Each  performance  element 
is  assigned  a  weight  between  a  specified 
range.  The  total  weight  of  all  elements 
in  a  performance  plan  is  100  points.  The 
supervisor  assigns  each  element  some 
portion  of  the  100  points  in  accordance 
with  its  importance  for  mission 
attainment.  These  weights  will  be 
developed  along  with  employee 
performance  objectives. 

Mid- Year  Review 

A  mid-year  review  between  a 
supervisor  and  employee  will  be  held  to 
determine  whether  objectives  are  being 
met  and  whether  performance  objectives 
should  be  modified  to  reflect  changes  in 
planning,  workload,  and  resource 
allocation.  Additional  reviews  may  be 
held  as  deemed  necessary  by  the 
supervisor.  The  weights  assigned  to 
performance  elements  will  be  changed, 
if  necessary. 

Performance  Appraisal 

A  performance  appraisal  is  scheduled 
for  the  final  weeks  of  the  annual 
performance  cycle,  although  an 
individual  performance  appraisal  may 
be  conducted  at  any  time  after  60  days 
on  approved  standards.  The 
performance  appraisal  process  brings 
supervisors  and  employees  together  for 
formal  discussions  on  performance  and 
results  in  (1)  written  appraisals,  (2) 
performance  ratings.  (3)  performance 
pay  increases  and/or  bonuses,  (4)  cash 
awards,  and  (5)  other  individual 
performance-related  actions,  as 
appropriate.  A  performance  appraisal 
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may  consist  of  two  meetings  held 
between  employee  and  supervisor  the 
performance  review  meeting  and  the 
evaluation  feedback  meeting. 

Performance  Review  Meeting  Between 
Employee  and  Supervisor 

The  review  meeting  is  to  discuss  job 
performance  and  accomplishments. 
Supervisors  do  not  assign  scores, 
ratings,  pay  increases,  or  awards  at  this 
meeting.  The  supervisor  notifies  the 
employee  of  the  review  meeting  in  time 
to  allow  the  employee  to  prepare  a  list 
of  accomplishments.  Employees  will  be 
given  an  opportunity  at  the  meeting  to 
give  a  personal  performance  assessment 
and  describe  accomplishments.  The 
supervisor  and  employee  discuss  job 
performance  and  accomplishments  in 
relation  to  the  performance  elements, 
ob)ectives,  and  planned  activities 
established  in  the  performance  plan. 

Evaluation  Feedback  Meeting  Between 
Employee  and  Supervisor 

In  this  second  meeting  between 
employee  and  supervisor,  the  supervisor 
informs  the  employee  of  management's 
appraisal  of  the  employee's 
performance,  the  employee's 
performance  score  and  rating,  and  any 
recommended  related  pay  increase, 
bonus,  award,  or  other  [lersonnel  action. 
During  this  second  meeting,  the 
supervisor  and  employee  will  discuss 
and  document  performance  objectives 
for  the  next  rating  period. 

Performance  Scores 

Selection  of  the  weighted  points  to 
assign  to  an  employee's  performance  is 
assisted  by  use  of  benchmark 
performance  standards  (appendix  D). 
Each  benchmark  performance  standard 
describes  the  level  of  performance 
associated  with  a  particular  point  on  a 
rating  scale.  Supervisors  may  add 
supplemental  standards  to  the 
poformance  plans  of  the  employees 
they  supervise  to  further  elaborate  the 
benchinark  performance  standards. 

The  overall  score  is  the  simi  of  the 
individual  element  scores.  Employees 
will  receive  an  academic-type  rating  of 
"A",  "B",  "C",  or  "F"  depending  upon 
the  percentage  of  goal  attaiiunent  'These 
summary  ratings  are  representative  of 
Pattern  E  in  Summary  Level  Chart  in  5 
CFR  430.208(d)(1).  This  rating  will 
become  the  rating  of  record,  and  only 
those  employees  rated  "C"  or  higher 
(any  element  rated  less  than  50  percent 
is  unacceptable  performance)  will  be 
eligible  to  receive  performance-based 
pay  increases  and/or  bonuses  or 
retention  years  credit  for  RIF.  A  rating 
of  "A"  will  be  assigned  for  scores  of  85 
to  100  points,  "B"  for  scores  of  70 


through  84,  "C"  for  scores  of  50  through 
69.  and  "F"  for  scores  ot  0  through  49 

(Note:  An  "F"  constitutes  an  unacceptable 
ratingj.  The  academic-tyfra  ratings  will  be 
used  to  determine  pay  or  bonus  values  and 
to  award  additional  RIF  retention  years  as 
follows: 


Rating 

Compensa- 
tmn 

RIF  retention 
years  added 

"A"  

"B-  

"C"  „ 

"F" 

4  Shares 

2  Shares 

1  shwe 

0 

10. 

7. 

3  (SEE 

NOTE). 
0. 

NotK  Only  those  employees  rated  "C"  or 
higher  (with  do  element  rated  less  than  50 
percent]  will  be  eligible  to  receive 
performance-based  pay  iucreases  and/or 
bonuses  or  retention  years  credit  for  RIF 
retention. 

Performance  Based  Actions 

MRMC  will  implement  a  two  step 
process  to  deal  with  poor  performers. 
This  process  may  lead  to  involuntary 
separations  with  grievance  or  appeal 
rights  if  the  overall  level  of  performance 
is  below  that  of  a  "C"  rating  or  the 
employee  receives  less  than  50  percent 
of  the  assigned  benchmark  score  in  any 
element. 

The  process  will  begin  with  the 
recognition  that  an  employee's 
performance  is  unacceptable  (any 
element  rated  less  than  50  percent  of  the 
assigned  benchmark  score),  or  that  an 
employee  receives  an  aiuiual  rating  of 
"F".  The  two  steps  are  as  follows:  (1) 
performance  improvement  plan  (PIP), 
and  (2)  separation. 

When  the  employee  is  determined  to 
be  performing  below  the  "C"  level,  or 
below  50%  of  the  assigned  benchmark 
score  in  any  element,  the  supervisor  and 
employee  will  develop  a  structiired  PIP 
that  will  be  monitored  for  a  reasonable 
period  of  time. 

If  the  employee  Calls  to  improve  after 
this  structured  plan,  the  employee  will 
be  given  notice  of  proposed  appropriate 
action.  The  activity  may  consider  a 
change  in  assignment  or  reduction  in 
pay  as  opposed  to  removal  if  the 
mission,  organizational  structiire  and 
available  resources  warrant  such  action. 
The  separated  employee  will  have 
subsequent  due  process  recourse  as  a 
former  employee.  (Note*.  Performance 
based  advnse  actions  may  be  taken 
under  5  U.S.C,  Qiapter  75,  rather  than 
Chapter  43). 

If,  as  a  result  of  the  PIP,  an  employee's 
performance  improves  to  the  "C"  or 
above  level,  or  the  50%  or  above  level 
in  all  assigned  benchmark  level 
elements,  prior  to  the  end  of  the  anmml 
performance  cycle,  the  employee  is 


appraised  again  at  the  end  of  the  annual 
peribrmance  cycle.  If  the  employee 
attains  an  aimual  rating  of  "C"  or 
higher,  an  increase  to  base  pay  and/or 
bonus  and  RIF  retention  years  credit 
will  be  earned. 

If,  as  a  result  of  the  PIP,  an  employee's 
performance  improves  to  the  "C"  or 
above  level,  or  the  50%  or  above  level 
in  all  assigned  benchmark  level 
elements,  after  the  end  of  the  annual 
performance  cycle,  employment 
continues  but  no  increase  to  base  pay 
and/or  bonus  or  RIF  retention  yeara 
credit  are  granted. 

Employee  Relations 

Employees  covered  by  tJie  project  will 
be  evaluated  under  a  performance 
evaluation  system  that  affords  grievance 
rights  comparable  to  those  provided 
cuiTently.  The  MRMC  will  maintain  the 
substantive  and  procedural  appeal 
rights  currentiy  afforded  when  taking 
action  for  misconduct  and  poor 
performance. 

Senior  Executive  Service  and  5  U.S.C. 
3104  (ST)  Employees 

Members  of  the  SES  will  remain 
under  the  current  SES  performance 
appraisal  system.  5  U.S.C.  3104  (ST) 
employees  will  be  included  in  the 
project  performance  evaluation  system, 
but  will  not  be  in  the  project  pay-for- 
performance  system. 

Awards 

The  MRMC  ourently  has  an  extensive 
awards  program  consisting  of  both 
internal  and  external  awards.  While  not 
linked  to  the  pey-for-performance 
system,  awards  will  continue  to  be 
given  for  special  acts  and  other 
categories  as  they  occur.  Awards  may 
include,  but  are  not  limited  to,  special 
acts,  patents,  suggestions,  on-the-spot, 
and  time-off,  and  may  be  modified  or 
expanded  as  appropriate.  Major  Army 
Command  (MACOM)  and  DOD  awards 
and  other  honorary  noncash  awards  will 
be  retained. 

In  an  effort  to  foster  and  encourage 
team  work  among  its  employees,  a 
Commander/Dirw:tor  may  allocate  a 
sum  of  money  to  a  team  for  outstanding 
completion  of  a  special  task  or 
significant  achievement,  and  the  team 
may  decide  the  individual  distribution 
of  the  total  doUara  among  themselves. 

Memben  of  the  SES  will  remain 
under  their  cunent  awards  system  and 
will  not  participate  in  the  project 
performance  recognition  bonus  awards 
program.  5  U.S.C  3104  (ST)  employees 
will  be  eligible  for  cash  awards. 
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Pay  Administration 
Introduction 

The  objective  is  to  establish  a  pay 
system  that  will  improve  the  ability  of 
the  MRMC  to  attract  and  retain  Quality 
employees.  The  new  system  will  be  a 
pay- for- performance  system  and,  when 
implemented,  will  result  in  a 
redistribution  of  pay  resources  based 
upon  individual  performance. 

Pay-for-Performance 

MRMC  will  use  a  simplified 
performance  appraisal  system  that  will 
permit  both  the  supervisor  and  the 
employee  to  focus  on  quality  of  the 
work.  The  proposed  system  will  permit 
the  manager/ supervisor  to  base 
compensation  on  performance  or  value 
added  to  the  goal  of  the  organization 
rather  than  on  longevity  and  risk 
aversion.  This  system  will  allow 
managers  to  withhold  pay  increases 
bom  nonperformers,  thereby  giving  the 
nonperformer  the  incentive  to  improve 
performance  or  leave  government 
service. 

Pay-for-performtmce  has  two 
components:  performance  pay  increases 
(i.e.  base  pay  increases)  and/or  bonuses. 
All  covered  employees  will  be  given  the 
full  amount  of  locality  pay  adjustments 
when  they  occur,  regardless  of 
performance.  The  funding  for 
performance  pay  increases  and/or 


bemuses  is  composed  of  money 
previously  available  for  the  annual 
general  increase-,  within-grade  increases, 
quality  step  increases,  and  promotions 
horn  one  grade  to  another  when  the 
grades  are  now  in  the  same  pay  band. 
Additionally,  funds  will  be  obtained 
from  salary  increases  withheld  for  poor 
performance  (see  Performance 
Evaluation). 

Performance  Pay  Pool 

The  funding  in  the  performance  pay 
pool  will  He  used  for  base  pay  increases 
and  {wrformance  bonus  pay.  The 
payouts  made  to  employees  fit>m  the 
performance  pay  pool  may  be  a  mix  of 
base  i>ay  increases  and  bonus  payments, 
subject  to  the  pay  Ceiling  in  the  pay 
bands. 

The  Headquarters,  MRMC 
Comptroller,  in  conjunction  with  each 
subordinate  activity  Commander/ 
Director,  will  calculate  the  total 
performance  pay  pool  and  allocate  pay 
pools  to  subordinate  activities.  Each 
subordinate  activity  Commander/ 
Director  will  allocate  pay  pools  to 
organizational  units  or  teams  as 
appropriate. 

Performance  Pay  Increases  and/or 
Performance  Bonuses 

A  pay  pool  manager  is  accountable  for 
staying  within  pay  pool  limits.  The  pay 
pool  manager  assigns  pay  increases  and/ 


or  Ixmuses  to  individtials  on  the  basis 
of  an  academic-type  rating,  the  value  of 
the  perlcMmance  pay  pool  resources 
available,  and  the  individual's  current 
basic  rate  of  pay  within  a  given  pay 
band.  A  pay  p>ool  manager  may  request 
approval  from  the  Commander/DirectOT 
or  his/her  designee  to  grant  a 
performance  pay  increase/performance 
bonus  to  an  employee  that  is  higher 
than  the  compensation  formula  for  that 
employee  to  recognize  extraordinary 
achievement  or  to  provide  accelerated 
compensation  for  local  interns. 

A  share  value  will  be  initially 
calculated  for  each  individual  based 
upon  a  pay  pool  assignment  that  will  be 
composed  of  monies  outlined 
previously.  For  illustration  purposes, 
approximately  3  percent  of  the  value  of 
the  combined  basic  rates  of  pay  of  the 
assigned  employees  will  be  used.  A 
share  will  be  calculated  so  that  a  pay 
pool  manager  will  not  exceed  the 
resources  that  are  available  in  the  pay 
pool.  The  share  value  for  an  individual 
will  be  determined  by  a  relationship 
that  considers  the  individual's  ciurect 
basic  rate  of  pay  with  respect  to  the 
maximum  pay  rate  in  the  respective  pay 
band.  This  relationship  is  as  follows: 


Individual  Pay  Increase ' 


Pool  Value  *SALi*.Ni 
SUM(SALj»Nj);j  =  lton 


Pool  Value  =  0.03  *  SUM  (SALk):  K  = 

1  ton 
n=  number  of  employees  in  pay  pool 
N  =  Number  of  Snares  (0-4)  earned  by 

an  employee  based  on  their 

performance  rating 
SAL  =  An  individual's  basic  rate  of  pay 
SUM  =  The  summation  of  the  entities  m 

parenthesis  over  the  range  indicated 
To  illustrate  the  formula,  the  basic 
rates  of  pay  of  the  10  employees  in  a  pay 
pool,  who  each  earn  $50,000  per  year, 
total  to  $500,000.  The  employees  earned 
a  total  of  30  shares  based  on  their 
ratings  (5  individuals  earned  an  "A" 
rating,  and  5  individuals  earned  a  "B" 
rating).  The  pay  pool  value  is  then  3 
percent  of  the  simi  of  $500,000,  or 
$15,000.  The  individual  performance 
pay  increase  being  determined  is  for  an 
individual  who  earns  $50,000  per  year 
and  receives  a  "B"  on  the  appraisal, 
thus  earning  2  shares.  Using  the 
formula,  the  individual  performance 
pay  increase  is  calculated  by 
multiplying  the  p>ay  pool  value,  $15,000, 


by  the  individual  basic  rate  of  pay, 
$50,000,  by  the  number  of  shares 
earned,  2.  This  product  is  divided  by 
the  sum  of  the  products  of  the 
individual  basic  rates  of  pay  times  the 
number  of  shares  earned,  or  1,750,000. 
The  resulting  individual  performance 
pay  increase  is  $1,000.00  for  the  year. 

An  annual  performance  pay  increase 
could  range  between  all  of  the 
performance  pay  increase  formula  or 
none  of  it,  depending  on  the  current  pay 
of  the  employee.  For  example,  a  mid- 
point principle  will  be  used  to 
determine  performance  pay  increases. 
This  principle  requires  that  employees 
in  all  pay  bands  must  receive  a  B  rating 
or  higher  to  advance  their  basic  rate  of 
pay  beyond  the  mid-point  dollar 
threshold  of  their  respective  pay  bands. 
If  the  performance  pay  increase  formula 
yields  a  dollar  value  for  a  C-rated 
employee  that  would  increase  their 
basic  rate  of  pay  beyond  the  mid-point 
dollar  threshold,  then  their  basic  rate  of 
pay  will  be  adjusted  to  the  mid-point 
dollar  threshold  and  the  balance 


converted  to  a  performance  bonus.  Once 
ah  employee  has  progressed  beyond  the 
mid-point  dollar  threshold,  future 
performance  pay  increases  will  require 
a  "B"  rating  or  greater.  If  an  employee 
attains  a  "C"  rating  and  is  beyond  the 
mid-point  dollar  threshold,  performance 
pay  increases  will  be  restricted  to 
performance  bonuses  only. 

An  annual  performance  pay  increase 
could  be  all  the  compensation  fcumula 
or  none  of  it,  depending  on  the  currmt 
basic  rate  of  pay  of  the  employee. 
Annual  performance  pay  increases  will 
be  limited  to  the  difference  between  the 
particular  band  pay  cap  and  the 
employee's  current  basic  rate  of  pay,  or 
total  dollar  value  of  shares,  whichever  is 
less,  with  the  balance  converted  to  a 
performance  bonus.  This  means  that 
employees  whose  basic  rates  of  pay 
have  reached  the  upper  limits  of  a 
particular  pay  band  will  receive  most 
performance  compensation  as  a 
performance  bonus.  Cash  bonuses  will 
not  become  a  part  of  the  employee's 
basic  rate  of  pay.  Employees  receiving 
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retained  rates  are  subject  to  special  rules 
governing  basic  pay  adjustments.  They 
may  receive  pay  increases  ranging  from 
0  to  50  percent  of  the  amount  of  the 
increase  in  the  maximum  rate  of  basic 
pay  payable  for  the  pay  band  of  the 
employee's  position. 

Supervisory  Bonus 

Supervisory  bonuses  of  up  to  10%  of 
the  basic  rate  of  pay  may  be  paid  at  the 
discretion  of  Commanders/Directors  to 
supervisors  with  employees  in  the  same 
pay  band,  hi  exceptional  cases 
(approved  by  HQ,  MRMC),  supervisors 
who  do  not  have  employees  in  the  same 
pay  band  may  be  compensated  up  to  5% 
of  basic  rate  of  pay.  Supervisory 
bonuses  are  not  part  of  the  basic  rate  of 
pay.  The  bonus  will  not  apply  to  5 
U.S.C  3104  (ST)  positions.  Employees 
who  qualify  for  the  bonus  include 
supervisors  in  all  occupational  famiUes 
with  formal  supervisory  authority 
meeting  that  required  for  coverage 
under  dte  OPM  CS  Supervisory  Guide. 
The  boniu  ibay  be  paid  at  the  beginning 
of  a  performance  period. 

Because  the  bonus  is  paid  at  the  • 
beginning  of  the  appraisal  period .  if  the 
individtial  leaves  a  supervisory  position 
or  is  removed  from  supervisory 
responsibihties  (unless  effected  throtigh 
RIF  action),  the  prorated  portion  of  the 
bonus  for  the  non-supervisory  portion  of 
the  performance  year  will  be  recovered 
as  a  debt  due  the  Government.  Before 
any  supervisory  bonus  is  paid,  the 
supervisor  will  sign  an  agreement  to 
make  any  required  repayment. 

Pay  and  Compensation  CeiUngs 

An  employee's  total  monetary 
compraisation  paid  in  a  calendar  year 
may  not  exceed  the  basic  {>ay  of  level  I 
of  the  Executive  Schedule,  consistent 
with  5  use  5307.  and  5  CFR  part  530. 
Subpart  B.  except  for  employees  in  Pay 
Band  V  of  the  Engineers  and  Scientists 
Occupational  Family,  hi  this  case,  the 
maximinm  rate  of  basic  pay  will  be  that 
which  is  established  for  level  IV  of  the 
Executive  Schedule. 

la  addition,  each  pay  band  will  have 
its  own  pay  ceiling,  just  as  grades  do  in 
the  current  system.  The  maximum  basic 
pay  rates  for  the  various  pay  bands  will 
be  directly  keyed  to  the  maximum  rate 
of  basic  pay  for  the  highest  grade  (as  in 
the  current  system)  in  the  band  or  level 
IV  of  the  Executive  Schedule  for  Pay 
Band  V  of  the  Engineers  and  Scientists 
CXxupational  Family.  Except  for 
retained  rates,  basic  pay  will  be  limited 
to  the  maximum  rates  payable  for  each 
pay  band. 


Pay  Setting  for  Promotion 

The  minimum  basic  pay  increase 
upon  promotion  to  a  higher  pay  band 
will  be  6  percent.  The  maximum 
amount  of  pay  increase  upon  promotion 
will  not  exceed  $10,000. 

When  a  temporary  promotion  is 
terminated,  the  employee's  pay 
entitlements  will  be  redetermined  based 
on  the  employee's  position  of  record, 
with  appropriate  adjustments  to  reflect 
pay  events  during  the  temporary 
promotion,  subject  to  the  specific 
poUcies  and  rules  established  by 
MRMC.  hi  no  case  may  those 
adjustments  increase  the  pay  for  the 
position  of  record  beyond  the  appUcable 
pay  range  maximum  rate. 

Placement  in  a  Lower  Pay  Band 

Employees  with  ratings  of  "F"  or 
those  who  receive  50  percent  or  less  of 
an  assigned  benchmark  score  in  any 
element  will  receive  no  pay  increase 
and/or  bonus.  This  action  may  result  in 
a  base  salary  that  is  identified  in  a  lower 
pay  band,  lliis  occurs  because  the 
minimum  rates  of  basic  pay  in  a  pay 
band  increase  as  the  result  of  the  general 
increase  (5  U.S.C.  5303).  This  situation, 
(a  reduction  in  band  level  with  no 
reduction  in  pay)  will  not  be  considered 
an  adverse  action,  nor  will  band 
retention  provisions  apply. 

D.  Hiring  and  Appointment  Authorities 

Hiring  Authority 

A  candidate's  basic  eligibiUty  will  be 
determined  using  Office  of  Personnel 
Management's  (OPM)  Quahfication 
Standards  Handbook  of  General 
Schedule  Positions.  Candidates  must 
meet  the  minimum  standards  for  entry 
into  the  payband.  For  example  if  the 
payband  includes  positions  in  grade-s 
GS-5  and  GS-7,  the  candidates  must 
meet  the  qualifications  for  positions  at 
GS-5  level.  Specific  experience/ 
education  required  will  be  determined 
based  on  whether  a  position  to  be  filled 
is  at  the  lower  or  higher  end  of  the  band. 
Under  the  demonstration  authority,  the 
MRMC  is  authorized  to  modify  by 
increasing  QSH  qualifications  and/or 
experience  or  substitutable  education 
requirements.  Substitutable  education 
can  be  modified;  however,  no  changes 
can  be  made  to  standards  with  positive 
education  requirements  or  minimum 
education  requirements,  hi  some  cases, 
MRMC  will  update  these  standards  to 
reflect  current  practices  in  the 
occupational  famiUes  and  modem 
curricula  in  recognized  degree 
programs.  Selective  placement  Gactors 
may  be  established  when  judged  to  be 
critical  to  successful  job  performance. 
Theae  bcUm  must  be  communicated  to 


all  candidates  for  specific  vacancies  and 
must  be  met  for  basic  eligibility. 

In  the  proposed  system,  as  with  the 
current  system,  the  individual  manager 
will  decide  whether  to  fill  a  position 
from  among  internal  candidates  or  to 
recruit  frt>m  outside. 

The  MRMC  is  committed  to  positive 
affirmative  action  and  equal 
employment  opportunity  goals.  Line 
managers  will  be  accountable  for 
understanding  and  implementing 
policies  designed  to  meet  these  goals. 

Appointment  Authority 

Under  the  demonstration  project, 
there  will  continue  to  be  career  and 
career  conditional  appointments  and 
temporary  appointments  not  to  exceed 
one  year.  These  appointments  will  use 
existing  authorities  and  entitlements. 
Non-permanent  positions  (exceeding 
one  year)  needed  to  meet  fluctuating  or 
uncertain  workload  requirements  will 
be  filled  using  a  Contingent  Employee 
appointment  authority. 

Employees  hired  for  more  than  one 
year,  under  the  contingent  employee 
appointment  authority  are  given  term 
appointments  in  the  competitive  service 
for  no  longer  than  five  years.  The 
MRMC  Commander  is  authorized  to 
extend  a  contingent  appointment  one 
additional  year.  Tliese  employees  are 
entitled  to  the  same  rights  and  benefits 
as  term  employees  and  will  serve  a  one 
year  trial  period.  The  Pay-for 
Performance  Management  System 
outhned  in  this  Plan  appUes  to 
contingent  employees. 

Appointment  will  be  made  imder  the 
same  appointment  authorities  and 
processes  as  regular  term  appointments, 
but  recruitment  bulletins  must  indicate 
that  there  is  a  potential  for  conversion 
to  permanent  employment. 

Employees  hired  under  the  contingent 
employee  authority  may  be  eligible  fw 
conversion  to  career-conditional 
appointments.  To  be  converted,  the 
employee  must  (1)  have  been  selected 
for  the  term  position  under  competitive 
procedures,  with  the  annoimcement 
specifically  stating  that  the  individual(s) 
selected  for  the  tonm  po6ition(s)  may  be 
eUgible  for  conversion  to  career- 
conditicxial  appointment  at  a  later  date; 

(2)  served  two  years  of  substantially 
continuous  service  in  the  term  position; 

(3)  be  selected  tmder  merit  promotion 
procedures  for  the  permanent  position; 
and  (4)  have  a  ciurent  rating  of  "B"  or 
better. 

Employees  serving  imder  regular  term 
appointments  at  the  time  of  conversion 
to  the  Demonstration  Project  will  be 
converted  to  the  new  contingent 
employee  appointments  provided  they 
were  hired  for  their  current  poeiticDs 


under  competitive  procedures.  These 
employees  will  be  eUgible  for 
conversion  to  career-conditional 
appointment  if  they  have  a  current 
rating  of  "B"  or  better  (or  the  equivalent 
of  "B"  in  their  current  evaluation 
system),  and  are  selected  under  merit 
promotion  procedures  for  their 
permanent  position  after  having 
completed  two  years  of  continuous 
service.  Time  served  in  temporary  or 
term  positions  prior  to  conversion  to  the 
contingent  employee  appointment  is 
creditable,  provided  the  service  was 
continuous. 

Extended  Probationary  Period 

The  current  one-year  probationary 
period  will  be  extended  to  "up  to  three 
years"  for  all  newly  hired  employees  in 
all  pay  bands.  The  purpose  of  extending 
the  probationary  period  is  to  allow 
supervisors  an  adequate  period  of  time 
to  fully  evaluate  an  employee's  ability  to 
<:omplete  a  research  cycle  and/or  to 
fully  evaluate  an  employee's 
contribution  and  conduct.  The  length  of 
the  probationary  period  for  the  Engineer 
and  Scientist  Occupational  Family  will 
be  three  years.  The  probationary  period 
for  all  other  occupational  famiUes  will 
be  two  years. 

Aside  from  extending  the  time  period, 
all  other  features  of  the  current 
probationary  period  are  retained 
including  the  potential  to  remove  an 
employee  without  providing  the  full 
substantive  and  procedural  rights 
afforded  a  non-probationary  employee. 
Any  employee  subject  to  serving  a 
prc^tionary  period  that  was  appointed 
prior  to  the  implementation  date  will 
not  be  affected.  The  "up  to  three  jrear" 
probation  will  apply  to  new  hires  or 
those  who  do  not  have  reemployment 
rights  or  reinstatement  privileges. 

Probationary  employees  will  be 
terminated  when  the  employee  fails  to 
demonstrate  proper  conduct,  technical 
competency,  and/or  adequate 
contribution  for  continued  employment. 
When  the  MRMC  decides  to  terminate 
an  employee  serving  a  probationary 
period  because  his/her  work 
performance  or  conduct  during  this 
period  fails  to  demonstrate  his/her 
fitness  or  qualifications  for  continued 
employment,  it  shall  terminate  his/her 
services  by  written  notification  of  the 
reasons  for  separation  and  the  effective 
date  of  the  action.  The  information  in 
the  notice  as  to  why  the  employee  is 
being  terminated  shall,  as  a  minimum, 
consist  of  the  manager's  conclusions  as 
to  the  inadequacies  of  his/her 
performance  or  conduct. 


Supervisory  Probationary  Periods 

Supervisory  probationary  periods  will 
be  made  consistent  with  5  CFR  part  315. 
Subchapter  315.901.  Employees  that 
have  successfully  completed  the  initial 
probationary  period  will  be  required  to 
complete  an  additional  one-year 
probationary  period  for  the  initial 
appointment  to  a  supervisory  position. 
If,  during  the  probationary  period,  the 
decision  is  made  to  return  the  employee 
to  a  non-supervisory  position  for 
reasons  solely  related  to  supervisory 
performance,  the  employee  will  be 
returned  to  a  comparable  position  of  no 
lower  pay  band  and  pay  than  the 
position  from  which  he/she  was 
promoted. 

Voluntary  Emeritus  Program 

Under  the  demonstration  project. 
Commanders/Directors  will  have  the 
authority  to  offer  retired  or  separated 
individuals  voluntary  assignments  in 
their  activities.  This  authority  wrill 
include  individuals  who  have  retired  or 
separated  frxim  Federal  service. 
Voluntary  Emeritus  Program 
assignments  are  not  considered 
"employment"  by  the  Federal 
Government  (except  for  the  purposes  of 
injury  compensation).  Thus,  such 
assignments  do  not  affect  an  employee's 
entitlement  to  buy-outs  or  severance 
payments  based  on  an  earlier  separation 
from  Federal  service.  The  Volimtary 
Emeritus  Program  will  ensure  continued 
quahty  research  while  reducing  the 
overall  salary  Une  by  allowing 
individuals  to  accept  retirement 
incentive  with  the  opportunity  to  retain 
a  presence  within  their  community.  The 
program  will  be  of  most  benefit  during 
manpower  reductions  as  individuals 
could  accept  retirement  and  return  to 
provide  valuable  on-the-job  training  or 
mentoring  to  less  experienced 
individuals. 

To  be  accepted  into  the  emeritus 
program,  a  volunteer  must  be  approved 
by  Ae  subordinate  activity  Commander/ 
Director.  Everyone  who  applies  is  not 
entitled  to  a  volimtary  assignment.  The 
laboratory  Commander/Director  must 
clearly  document  the  decision  process 
for  each  appUcant  (whether  accepted  or 
rejected)  and  retain  the  documentation 
throughout  the  assignment. 
Docimientation  of  rejections  will  be 
maintained  for  two  years. 

To  ensure  success  and  encourage 
participation,  the  individual's  Federal 
retirement  pay  (whether  military  or 
civilian)  will  not  be  afiected  while 
serving  in  a  volimtary  capacity.  Retired 
or  separated  Federal  individuals  may 
accept  an  emeritus  position  without  a 
break  or  mandatory  waiting  period. 


Volunteers  will  not  be  permitted  to 
monitor  contracts  on  briialf  of  the 
government  or  to  participate  on  any 
contracts  where  a  confUct  of  interest 
exists.  The  same  rules  that  currently 
apply  to  source  selection  membere  will 
apply  to  volunteers. 

An  agreement  will  be  established 
between  the  volunteer,  the  subordinate 
activity  Commander/Director,  and  the 
servicing  CPO/O'AC/CPOC.  The 
agreement  will  be  reviewed  by  the 
Headquarters,  MRMC  legal  office  for 
ethics  determinations  under  the  joint 
Ethics  Regulations.  The  agreement  must 
be  finalized  before  the  assumption  of 
duties  and  shall  include: 

(a)  A  statement  that  the  voluntary 
assignment  does  not  constitute  an 
appointment  in  the  civil  service  and  is 
without  compensation,  and  any  and  all 
claims  against  the  Government  because 
of  the  voluntary  assignment  are  waived 
by  the  volunteer. 

(b)  A  statement  that  the  volunteer  will 
be  considered  a  Federal  employee  for 
the  purpose  of  injury  com{}ensation. 

(cj  Volunteer's  work  schedule, 

(d)  Length  of  agreement  (defined  by 
length  of  project  or  time  defined  by 
weeks,  months,  or  years), 

(e)  Support  provided  by  the 
suirardinate  activity  (travel, 
administrative,  office  space,  suppUes), 

(f)  A  one-page  or  less  Statement  of 
Duties  and  Experience, 

(g)  A  provision  that  states  no 
additional  time  will  be  added  to  a 
volunteer's  service  credit  for  such 
purposes  as  retirement,  severance  pay 
and  leave  as  a  result  of  being  a  member 
of  the  Voluntary  Emeritus  Program, 

(h)  A  provision  allowing  either  party 
to  void  Uie  agreement  with  10  working 
days  written  notice,  and 

(i)  The  level  of  security  access 
required  (any  security  clearance 
required  by  the  position  will  be 
managed  by  the  subordinate  activity 
while  the  volunteer  is  a  member  of  the 
Voluntary  Emeritus  Program). 

E.  Expanded  Developmental 
Opportunities  Progmm 

The  MRMC  Expanded  Developmental 
Opportunities  Program  will  cover  all 
permanent  demonstration  project 
employees.  An  expanded 
developmental  opportunity 
complements  existing  developmental 
opportunities  such  as  (1)  long-term 
training,  (2)  one-year  work  experiences 
in  an  industrial  setting  via  the  Relations 
With  Industry  Program,  (3)  one-year 
work  experiences  in  laboratories  of 
allied  nations  via  the  Science  and 
Engineer  Exchange  Program,  (4) 
rotational  job  assignm«its  within  the 
MRMC,  (5)  developmental  assignments 
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in  higher  headquarters  within  the  Army 
and  DOD,  (6)  self-directed  study  via 
correspondence  courses  and  local 
colleges  and  universities,  (7)  details 
within  MRMC  and  to  other  Federal 
Agencies,  and  (8)  Intergovernmental 
Personnel  Act  Agreements. 

A  developmental  opportunity  period 
will  not  result  in  loss  of  (or  reduction 
in)  pay  or  leave  to  which  the  employee 
is  otherwise  entitled,  or  credit  for  time 
or  service.  Input  for  performance  rating 
purposes  will  be  obtained  from  the 
gaining  organization  to  ensure  a  rating 
of  record  is  on  file  and,  if  warranted,  a 
performance  award  and/ or  bonus  and 
retention  years  credit  for  RIF  purposes 
is  documented.  Each  developmental 
opportunity  p>eriod  should  benefit  the 
MRMC,  as  well  as  increase  the 
employee's  individual  effectiveness. 
Various  learning  or  uncompensated 
developmental  work  experiences  may 
be  considered,  such  as  advanced 
academic  teaching  or  re8ean:h, 
sabbaticals,  or  on-the-job  work 
experience  with  public  or  non-profit 
organizations.  Final  approval  authority 
will  rest  with  the  activity  Commander/ 
Director. 

The  opportunity  to  participate  in  the 
Expanded  Developmental  Opportunities 
Program  will  be  announced  as 
opportunities  arise.  Instructions  for 
appUcation  and  the  selection  criteria 
will  be  included  in  the  announcement. 
Final  selection  for  participation  in  the 
program  will  be  made  by  activity 
Commanders/Directors.  The  position  of 
employees  on  an  expanded 
developmental  opportunity  may  be 
backfilled  by  temporary  promotion,  or 
temporary/contingent  employees. 
However,  that  position  or  its  equivalent 
must  be  made  available  to  the  employee 
returning  from  the  expanded 
developmental  opportunity. 

In  the  event  the  employee  fails  to 
carry  out  the  intent/conditions  of  the 
developmental  opportunity  (except  for 
good  and  sufficient  reason  as 
determined  by  the  activity  Commander/ 
Director),  the  employee  shall  be  liable  to 
the  United  States  for  payment  of  all 
expenses.  The  amount  shall  be  treated 
as  a  debt  due  the  United  States. 
Employees  accepting  an  Expanded 
Developmental  Opportunity  do  not  have 
to  sign  a  continuing  service  agreement 
as  sited  in  5  USC  4108(a)(1). 

F.  Revised  Reduction-in-Force  (RIF) 
Procedures 

Introduction 

When  an  employee  in  the  MRMC 
Demonstration  Project  is  faced  with 
aeparatioD  or  downgrading  due  to  lack 
of  work,  shortage  of  funds. 


reorganization,  insufficient  personnel 
ceiling,  the  exercise  of  reemployment  or 
restoration  rights,  or  furlough  for  more 
than  30  calendar  days  or  more  than  22 
discontinuous  days,  RIF  procedures  will 
be  used. 

The  procedures  in  5  CFR  part  351  and 
0PM  WF  regulations  will  be  followed 
with  the  modifications  specified  below 
pertaining  to  competitive  areas, 
assignment  rights,  credit  for 
performance  ratings  and  service 
computation  date. 

Competitive  Areas 

The  Headquarters  and  each 
subordinate  activity  of  the  MRMC  will 
be  in  a  separate  competitive  area  for  RIF 
purposes.  Further,  within  each 
subordinate  activity,  detachments 
located  at  different  geographic  sites  will 
be  in  a  separate  competitive  area  for  RIF 
purposes.  Each  of  the  four  occupational 
families  will  be  a  separate  com[>etitive 
area  within  each  activity.  DA  Interns 
will  continue  to  be  part  of  the  ACTEDS 
competitive  area. 

Retention 

Within  each  competitive  area, 
comf>etitive  levels  will  be  established 
consisting  of  all  positions  in  the  same 
occupational  family  and  pay  band 
which  are  similar  enough  in  duties, 
quahfications,  and  working  conditions 
that  the  incuimbent  of  one  position  can 
perform  successfully  the  duties  of  any 
other  position  in  the  competitive  level 
without  unduly  interrupting  the  work 
program. 

Current  RIF  regidations  will  be 
modified  to  restrict  bumping  and 
retreating  to  positions  within  the 
employee's  current  occupational  family. 
This  feature  will  minimize  the 
disruption  associated  with  the  RIF 
process.  An  employee  may  displace 
another  employee  within  the  same 
occupational  family  by  bump  or  retreat 
to  one  band  below  the  employee's 
existing  band.  A  preference  eligible 
veteran  with  a  compensable  service- 
connected  disability  of  30%  or  more 
may  retreat  to  positions  two  bands  (or 
the  equivalent  of  five  (5)  grades)  below 
his/her  current  band. 

Reductions-in-force  are  accomplished 
using  the  retention  factors  of  tenure, 
veterans  preference,  credit  for 
performance  ratings,  and  length  of 
service,  in  that  order. 

Contingent  employees  are  in  Tenure 
Group  in  for  reduction-in-force 
piirposes.  Reduction-in-force 
procedures  are  not  required  when 
separating  these  employees  when  their 
appointments  expire. 


Link  Between  Performance  and 
Retention 

Credit  for  performance  based  on  the 
last  three  (3)  ratings  of  record  during  the 
preceding  four  (4)  years  will  be  applied 
as  follows:  a  rating  of  "A"  equals  10 
years;  a  rating  of  "B"  equals  7  years;  a 
rating  of  "C"  equals  3  years,  and  a  rating 
of  "F"  adds  no  credit  for  retention. 
Credit  for  performance  is  cumulative, 
not  averaged.  Ratings  given  under  non- 
demonstration  systems  will  be 
converted  to  the  demonstration  rating 
scheme  and  provided  the  equivalent 
performance  rating  credit. 

In  some  cases,  an  employee  may  not 
have  three  (3)  annual  performance 
ratings  of  record.  In  these  situations, 
performance  credit  will  be  given  on  the 
basis  of  assumed  ratings  of  "C". 

An  employee  who  has  received  a 
written  decision  to  demote  him/her  to  a 
lower  pay  band  because  of  unacceptable 
performance,  competes  in  RIF  from  the 
position  to  which  he/she  will  be/has 
been  demoted.  Employees  who  have 
been  demoted  for  unacceptable 
performance,  and  as  of  the  date  of  the 
issuance  of  the  RIF  notice  have  not 
received  a  performance  rating  in  the 
position  to  which  demoted,  will  receive 
a  presumed  rating  of  "C"  for  purposes 
of  RIF  credit. 

An  employee  with  a  current  annual 
performance  rating  of  "F"  has 
assignment  rights  only  to  a  position 
held  by  another  employee  who  has  an 
"F"  rating.  An  employee  who  has  been 
given  a  written  decision  of  removal 
because  of  unacceptable  performance 
will  be  placed  at  the  bottom  of  the 
retention  register  for  their  competitive 
level. 

Notice  Period 

The  RIF  notice  period  will  follow 
OPM  guideUnes. 

Grade  and  Pay  Retention 

Except  where  waived  or  modified  in 
the  wraiver  section  of  this  plan,  grade 
and  pay  retention  will  follow  current 
law  and  regulations  (e.g.  occupational 
family  pay  bands  will  substitute  for 
grade.) 

Use  of  Voluntary  Incentives 

Subordinate  activity  Commanders/ 
Directors  currently  have  delegated 
authority  to  grant  payments  under  the 
VSIP.  This  authority  will  continue 
under  this  project. 

IV.  Training 

Introduction 

The  key  to  the  success  or  failure  of  the 
proposed  demonstration  project  will  be 
the  training  provided  for  all  involved. 
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This  training  will  not  only  provide  the 
necessary  knowledge  and  ddlls  to  carry 
out  the  proposed  changes,  but  vnll  also 
lead  to  commitment  to  the  program  on 
the  part  of  participants. 

Training  at  the  beginning  of 
implementation  and  throughout  the 
demonstration  will  be  provided  to 
supervisors,  employees,  and  the 
administrative  staff  responsible  for 
assisting  managers  in  effecting  the 
changeover  and  operation  of  die  new 
system. 

The  elements  to  be  covered  in  the 
orientation  portion  of  this  training  will 
include: 

(1)  A  description  of  the  personnel 
system,  (2)  how  employees  are 
converted  into  and  out  of  the  system,  (3) 
the  pay  adjustment  and/or  bonus 
process,  (4)  familiarization  with  the  new 
position  descriptions  and  performance 
objectives,  (5)  the  performance 
evaluation  management  system,  (6)  the 
reconsideration  process,  and  (7)  the 
demonstration  project  administrative 
and  formal  evaluation  process. 

Supervisors 

The  focus  of  this  project  on 
management-centered  personnel 
administration,  with  increased 
supervisory  and  managerial  personnel 
management  authority  and 
accountability,  demands  thorough 
training  of  supervisors  and  mangers  in 
the  knowledge  and  skills  that  will 
prepare  them  for  their  new 
responsibihties.  Training  will  include 
detailed  infonnation  on  the  policies  and 
procedures  of  the  demonstration  project, 
training  in  using  the  classification 
system,  position  description 
preparation,  and  performance 
evaluation.  Additional  training  may 
focus  on  non-project  procedural 
techniques  such  as  interpersonal  and 
communication  skills. 

Administrative  Staff 

7%e  administrative  staff,  including 
personnel  speciaUsts,  subordinate 
activity  administrative  officers,  and 
personnel  points  of  contact  will  play  a 
key  role  in  advising,  training,  and 
coaching  supervisors  and  employees  in 
implementing  the  demonstration 
project.  This  staff  will  need  training  in 
the  procedural  and  technical  aspects  of 
the  project. 

Employees 

The  MRMC  Demonstration  Project 
Office  will  make  and  coordinate  all 
arrangements  necessary  to  train 
.employees  covered  imder  the 
demonstration  project.  In  the  months 
leading  up  to  the  implementation  date, 
meetings  will  be  held  for  employees  to 


fully  inform  them  of  all  project 
decisions,  procedures,  and  frocesses. 

V.  Conyerrion 

Conversion  to  the  Demonstration  Project 

Initial  entry  into  the  demonstration 
project  for  covered  employees  will  be 
accompUshed  through  a  full  employee 
protection  approach  that  ensures  each 
employee  an  initial  place  in  the 
appropriate  occupational  family  and 
pay  band  without  loss  of  pay.  Covered 
employees  will  be  initially  converted  to 
appropriate  pay  bands  with  respect  to 
type  of  work  performed  in  accordance 
with  the  steps  below.  If  conversion  into 
the  demonstration  project  is 
accompanied  by  a  geographic  move,  the 
employee's  GS  pay  entitlement  in  the 
new  area  must  be  determined  before 
performing  the  pay  convereion. 

a.  All  employees  will  be  converted  at 
their  current  base  pay  at  the  time  of 
conversion.  [Not  appUcahle  to  sjiecial 
rate  employees.) 

b.  Employees  who  are  on  temporary 
promotions  at  the  time  of  conversion 
will  be  converted  to  a  pay  band 
commensurate  with  the  grade  of  the 
position  to  which  temporarily 
promoted.  At  the  conclusion  of  the 
temporary  promotion,  the  employee  will 
revert  to  the  pay  band  and  salary  which 
correspKjnds  to  the  prior  grade  of  record, 
plus  any  adjustments  to  base  pay 
reaUzed  as  a  result  of  performance  while 
on  the  temporary  promotion.  The  cmly 
exception  will  be  if  the  original 
competitive  promotion  announcement 
stipulated  that  the  promotion  could  be 
made  permanent. 

c.  All  employees  in  a  pay  grade 
corresponding  to  a  pay  band  will  be 
converted  to  that  pay  band. 

d.  Employees  who  are  covered  by 
special  salary  rates,  prior  to  the 
demonstration  project,  will  no  longer  be 
considered  special  rate  employees 
under  the  demonstration  project.  These 
employees  will,  therefore,  be  ehgible  for 
fiill  locality  pay.  The  total  salaries  of 
these  employees  will  not  change  upon 
conversion.  Rather,  the  employees  will 
receive  a  new  base  p>ay  rate  computed 
by  dividing  their  adjusted  basic  pay  by 
the  locality  pay  factor  (e.g.,  1.0711  in 
the  Washington-Baltimore  locality  pay 
area)  for  their  area.  Employees  whose 
base  pay  upon  conversion  does  not  fit 
in  the  applicable  pay  range  and  would 
otherwise  be  subject  to  a  reduction  in 
pay,  will  be  entitled  to  retain  their 
converted  base  rate.  A  full  locality 
adjustment  will  then  be  added  to  the 
new  base  pay  rate.  Since  no  employee's 
total  pay  wiU  be  reduced  through  the 
conversion  process,  adverse  action  and 


pay  retention  provisions  (except  as 
noted  above)  will  not  be  appUcable. 
e.  Upon  convereion  to  the  project, 
time  served  toward  Within-Grade 
Increases  (WIGs)  will  be  documented 
and  paid  to  the  employee  on  a  prorated 
basis  (number  of  weeks  completed  in 
the  waiting  period  divided  by  the 
number  of  weeks  in  the  waiting  period, 
adjusted  using  credit  for  service  rxiles). 
This  payment  will  be  paid  to  those 
individuals  employed  at  the  one-year 
anniversary  of  tiie  demonstration 
project.  Payment  will  be  limip-simi  in 
nattire  and  not  a  part  of  basic  pay, 
providing  the  employee  is  perfonning  at 
a  "C"  level  or  above. 

Conversion  or  Movement  from  a  Project 
Position  to  a  General  Schedule  Position 

If  a  demonstration  project  employee  is 
moving  to  a  Genwal  Schedule  (GS) 
position  not  under  the  demonstration 
project,  or  if  the  project  ends  and  each 
project  employee  must  be  converted 
back  to  the  GS  system,  the  following 
procedures  will  be  used  to  convert  the 
employee's  project  pay  band  to  a  GS- 
equivalent  grade  and  the  employee's 
project  rates  of  pay  to  GS-equivalent 
rates  of  pay.  The  converted  GS  grade 
and  GS  rates  of  pay  must  be  determined 
before  movement  or  conversion  out  of 
the  demonstration  project  and  any 
accompanying  geographic  movement, 
promotion,  or  other  simultaneous 
action.  For  conversions  up<n) 
termination  of  the  project  and  for  lateral 
reassignments.  the  converted  GS  grade 
and  rates  will  become  the  employee's 
actvial  GS  grade  and  rates  after  leaving 
the  demonstration  project  (before  any 
other  action).  For  transfers,  promotions, 
and  other  actions,  the  converted  GS 
grade  and  rates  will  be  used  in  applying 
any  GS  pay  administration  rules 
applicable  in  connection  with  the 
employee's  movement  out  of  the  project 
(e.g..  promotion  rules,  highest  previous 
rate  rules,  pay  retention  rules),  as  if  the 
GS  converted  grade  and  rates  were 
actually  in  effect  immediately  before  the 
employee  left  the  demonstration  project. 

QBde-Setting  Provisions 

An  employee  in  a  pay  band 
corresponding  to  a  single  GS  grade  is 
converted  to  that  grade.  An  employee  in 
a  (My  band  corresponding  to  two  or 
more  grades  is  converted  to  one  of  those 
grades  according  to  the  following  rules: 

(a)  The  employee's  adjusted  rate  of 
basic  pay  under  the  demmstration 
project  (including  any  locality  payment) 
is  compared  with  step  4  rates  in  the 
highest  apphcable  GS  rate  range.  (For 
this  purpose,  a  "GS  rate  range"  includes 
a  rate  range  in  (1)  the  GS  base  schedule, 
(2)  the  locality  rate  schedule  for  the 
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locality  pay  area  in  which  the  position 
is  located,  or  (3)  the  appropriate  special 
rate  schedule  for  the  employee's 
occupational  series,  as  applicable.)  If  the 
series  is  a  two-grade  interval  series,  only 
odd-numbered  grades  are  considered 
below  GS-11. 

(b)  If  the  employee's  adjusted  project 
rate  equals  or  exceeds  the  applicable 
step  4  rate  of  the  highest  GS  grade  in  the 
band,  the  employee  is  converted  to  that 
grade. 

(c)  If  the  employee's  adjusted  project 
rate  is  lower  than  the  applicable  step  4 
rate  of  the  highest  grade,  the  adjusted 
rate  is  compared  with  the  step  4  rate  of 
the  second  highest  grade  in  the 
employee's  pay  band.  If  the  employee's 
adjusted  rate  equals  or  exceeds  step  4  of 
the  second  highest  grade,  the  employee 
is  converted  to  that  grade. 

(d)  This  process  is  repeated  for  each 
successively  lower  grade  in  the  band 
until  a  grade  is  found  in  which  the 
employee's  adjusted  project  rate  equals 
or  exceeds  the  applicable  step  4  rate  of 
the  grade.  The  employee  is  then 
converted  at  that  grade.  If  the 
employee's  adjusted  rate  is  below  the 
step  4  rate  of  the  lowest  grade  in  the 
band,  the  employee  is  converted  to  the 
lowest  grade. 

(e)  E»»ption:  If  the  employee's 
adjusted  project  rate  exceeds  the 
maximum  rate  of  the  grade  assigned 
under  the  above-described  "step  4"  rule, 
but  fits  in  the  rate  range  for  the  next 
higher  applicable  grade  (i.e.,  between 
step  1  and  step  4),  then  the  employee 
shall  be  converted  to  that  next  higher 
applicable  grade. 

(f)  Exception:  An  employee  will  not 
be  converted  to  a  lower  grade  than  the 
grade  held  by  the  employee 
immediately  preceding  a  conversion, 
lateral  reassignment,  or  lateral  transfer 
into  the  project,  unless  since  that  time, 
the  employee  has  undergone  a  reduction 
in  band. 

Pay-Setting  Provisions 

An  employee's  pay  within  the 
converted  GS  grade  is  set  by  converting 
the  employee's  demonstration  project 
rates  of  pay  to  GS  rates  of  pay  in 
accordance  with  the  following  rules: 

(a)  The  pay  conversion  is  done  before 
any  geographic  movement  or  other  pay- 
related  action  that  coincides  with  the 
employee's  movement  or  conversion  out 
of  the  demonstration  project. 

(b)  An  employee's  adjusted  rate  of 
basic  pay  under  the  project  (including 
any  locality  payment)  is  converted  to  a 
GS  adjusted  rate  on  the  highest 
applicable  GS  rate  range  for  the 
converted  GS  grade.  (For  this  purpose, 
a  "GS  rate  range"  includes  a  rate  range 
in  (1)  the  GS  base  schedule,  (2)  an 


applicable  locality  rate  schedule,  or  (3) 
an  applicable  special  rate  schedule.) 

(cf  If  the  highest  applicable  GS  rate 
range  is  a  locality  pay  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  GS  locality  rate  of  pay. 
If  this  rate  falls  between  two  steps  in  the 
locality-adjusted  schedule,  the  rate  must 
be  set  at  the  higher  step.  The  converted 
GS  unadjusted  rate  of  basic  pay  would 
be  the  GS  base  late  corresponding  to  the 
converted  GS  locality  rate  (i.e.,  same 
step  position).  (If  this  employee  is  also 
covered  by  a  special  rate  schedule  as  a 
GS  employee,  the  converted  special  rate 
will  be  determined  based  on  the  GS  step 
position.  This  underlying  special  rate 
will  be  basic  pay  for  certain  purposes 
for  which  the  employee's  higher  locality 
rate  is  not  basic  pay.) 

(d)  If  the  highest  applicable  GS  rate 
range  is  a  special  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  special  rate.  If  this  rate 
falls  between  two  steps  in  the  special 
rate  schedule,  the  rate  must  be  set  at  the 
higher  step.  The  converted  GS 
unadjusted  rate  of  basic  pay  will  be  the 
GS  rate  corresponding  to  the  converted 
special  rate  (i.e.,  same  step  position). 

Within-Grade  Increase — Equivalent 
Increase  Determinations 

Service  under  the  demonstration 
project  is  creditable  for  within-grade 
increase  purposes  upon  conversion  back 
to  the  GS  pay  system.  Performance  pay 
increases  (including  a  zero  increase) 
under  the  demonstration  project  are 
equivalent  increases  for  the  purpose  of 
determining  the  commencement  of  a 
within-grade  increase  waiting  period 
under  5  CFR  531.405(b). 

Personnel  Administration 

All  personnel  laws,  regulations,  and 
guidelines  not  waived  by  this  plan  will 
remain  in  effect.  Basic  employee  rights 
will  be  safeguarded  and  merit  principles 
will  be  maintained.  Supporting 
personnel  specialists  in  CPOs/CPACs/ 
CPOCs  will  continue  to  process 
personnel-related  actions  and  provide 
consultative  and  other  appropriate 
services. 

Automation 

The  MRMC  will  continue  to  use  the 
Defense  Civilian  Personnel  Data  System 
(DCPDS)  for  the  processing  of 
personnel-related  data.  Payroll  servicing 
will  continue  £rom  the  respective 
payroll  offices. 

Local  automated  systems  will  be 
developed  to  support  computation  of 
performance-related  pay  increases  and 
awards  and  other  personnel  processes 
and  systems  associated  with  this 
project 


Experimentation  and  Revision 

Many  aspects  of  a  demonstration 
project  are  experimental.  Modifications 
may  be  made  from  time  to  time  as 
experience  is  gained,  results  are 
analyzed,  and  conclusions  are  reached 
on  how  the  system  is  working.  The 
MRMC  will  make  minor  modifications, 
such  as  changes  in  the  occupational 
series  in  a  occupational  family  without 
further  notice.  Major  changes,  such  as  a 
change  in  the  number  of  occupational 
families,  will  be  published  in  the 
Federal  Register. 

VI.  Project  Duration 

Public  Law  103-337  removed  any 
mandatory  expiration  date  for  this 
demonstration.  The  project  evaluation 
plan  adequately  addresses  how  each 
intervention  will  be  comprehensively 
evaluated  for  at  least  the  first  5  years  of 
the  demonstration  (Proposed  Plan  for 
Evaluation  of  the  DOD  Laboratory 
Demonstration  Program,  OPM.  1995). 
Major  changes  and  modifications  to  the 
interventions  can  be  made  through 
announcement  in  the  Federal  Register 
and  would  be  made  if  formative 
evaluation  data  warranted.  At  the  5-year 
point,  the  entire  demonstration  will  be 
reexamined  for  either:  (a)  permanent 
implementation,  (b)  a  continuing  test 
period,  or  (c)  expiration. 

Vn.  Evaluation  Plan 

Introduction 

In  response  to  the  Reinvention  Project 
legislation,  OPM  will  evaluate  the 
project  annually  and  provide  briefings 
and  written  reports  of  the  findings.  The 
Evaluation  Plan  stipulates  both  internal 
and  external  evaluation  efforts.  The 
phases  of  the  plan  are  outlined  below. 

Evaluation  Phases 

The  evaluation  effort  will  be  carried 
out  in  three  phases:  implementation, 
formative,  and  summative  evaluation. 
Monitoring  of  the  project  will  be 
concurrent  with  the  implementation 
phase.  An  evaluation  of  this  phase  is 
necessary  to  determine  whether  the 
project  is  implemented  as  designed  and 
to  ascertain  when  the  monitored 
processes  become  stable  and  fully 
operational.  The  formative  phase 
evaluation  will  extend  for  the  duration 
of  the  project.  Data  will  be  collected 
annually  and  periodic  reports  will  be 
issued  by  OPM.  The  summative 
evaluation  phase  will  assess  overall 
impact  of  the  project  during  appropriate 
time  intervals  and/ or  after  5  years  of 
operation. 
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Evaluation  Methodology 

The  evaluation  will  focus  on  the 
continuum  of  personnel  issues  and  will 
be  based  on  before-and-after  comparison 
of  the  persormel  data,  using  both 
quantitative  and  qualitative  criteria. 
Personnel  records  and  reports,  as  well 
as  previously  validated  survey 
instnunents,  will  be  used  to  develop 
appropriate  measures.  New  data 
collection  methods  and  measures,  or 
modifications  to  existing  instruments, 
may  be  required  for  some  criteria. 
Baseline  data  will  be  collected  before 
the  demonstiationproject 
implementation.  The  baseline  survey 
was  administered  in  the  Summer  of 
1996. 

Evaluation  Criteria 

While  it  is  not  possible  to  prove  a 
direct  causal  link  between  intermediate 
and  ultimate  outcomes  (personnel 
system  dianges  and  improved 
organizational  pwfcHinance),  indirect 
cause  and  efiiact  relationships  can  be 
evidenced  through  the  establishment  of 
relevant  effectiveness  measures.  An 
intervention  impact  model  (Appoidix 
B)  will  be  used  to  measure  the 
effectiveness  of  the  various  personnel 
system  changes  or  interventions. 
Additional  measures  will  be  developed 


as  new  interventions  are  introduced  o^ 
existing  interventions  modified 
consistent  with  expected  effects. 
Measures  may  also  be  deleted  when 
appropriate.  Activity  specific  measures 
may  also  be  developed  to  accommodate 
specific  needs  or  interests  which  are 
locally  unique.  The  evaluation  model 
for  the  Demonstration  Project  identifies 
elements  critical  to  an  evaluation  of  the 
effectiveness  of  the  interventions.  The 
ovwall  evaluation  approach  will  also 
include  consideration  of  context 
variables  that  are  likely  to  have  an 
impact  on  project  outcomes:  e.g.,  HRM 
regionalization,  rightsizing,  crose- 
servioe  integraticxi,  and  the  gmeral  state 
of  the  economy.  However,  the  main 
focus  of  the  evaluation  will  be  on 
intermediate  outcomes.  i.e.,  the  results 
of  specific  personnel  system  changes 
which  are  expected  to  improve  human 
resources  managem«it.  Ine  ultimate 
outcomes  are  defined  as  improved 
organizati<MiaI  effsctiveneas,  mission 
accomplishment  and  cust(Hner 
satisfiaction. 

Data  from  a  variety  of  diffnent 
sources  will  be  used  in  the  evaluation. 
Information  &x>m  existing  management 
informaticm  systems  supplemeiUed  with 
perceptual  data  will  be  lued  to  assess 
variables  related  to  effectiveness. 


Multiple  methods  provide  mora  than 
one  perspective  on  how  the 
demonstration  project  is  woridng. 
Information  gathered  throu^  odb 
method  will  be  used  to  validate 
infbrmaticm  gathered  through  another. 
Confidence  in  the  findings  will  increase 
as  they  are  substantiated  by  the  di^n«it 
collection  methods.  The  following  types 
of  data  Mali  be  collected  as  part  of  the 
evaluation:  (1)  Workforce  data;  (2) 
poscHmel  office  data;  (3)  empU^ree 
attitudes  and  faedback  using  surveys, 
structured  interviews  and  focus  groups; 
(4)  local  activity  histories,  and  (5)  cava 
measures  (A  subwdinate  activity 
performance. 


vm. 


Profact  Costs 


Costs  associated  with  the 
development  of  the  persoiuMi 
demonstration  system  include  software 
automati<».  training,  and  project 
evaluation.  All  funding  will  be  (xovided 
through  the  MEDCOM/MRMC  budget 
The  projected  annual  expenses  are  as 
summarized  in  Table  1.  Pn^ect 
evaluaticm  costs  are  not  expected  to 
continue  beyond  the  first  5  years  unless 
the  results  warrant  furthCT  evahiatim. 
Projected  developmental  costs  do  not 
include  potential  contractor  f 


Table  1  .—Projected  Developmental  Costs  (Current  Year  Dollars) 


Basetos 

FY97 

FY9e 

FY99 

FYOO 

FY01 

TralninQ «.« ~. — .~- ..- — « — _«-™....„. 

Project  Eval 

Airtomaton  ....„ — ..._„„...._..........«...__....»_.....„ — ___._____....~.>_. 

Tol^  ._ 

$17K 
tSOK 
tSTK 

tB9K 
$2flK 
$10K 
$1S7k 

$19K 
$28K 
SIOK 
$67K 

SiflK 
$28K 
$10K 
$57K 

S19K 
SaBK 
$10K 
S67K 

SIOK 
S2eK 
SIOK 
I67K 

IX.  Required  Waivers  to  Law  and 
Regulation 

Public  Law  103-337  gave  the  DoD  the 
authority  to  experiment  with  several 
personnel  management  innovations.  In 
addition  to  the  authorities  granted  by 
the  law,  the  following  are  the  waivers  of 
law  and  regulation  that  will  be 
necessary  for  implementation  of  the 
Demonstration  Project.  In  due  course, 
additional  laws  and  regulations  may  he 
identified  for  waiver  request. 

1.  Waivers  to  Title  5,  U.S.  Code 

Chapter  31,  section  3111:  Acceptance 
of  volunteer  service — ^To  the  extent  that 
the  acceptance  of  retired  or  separated 
civilian  and  miUtary  are  included  as 
volimteers  luder  current  statute. 

Chapter  3.,  Section  3324: 
Appointments  to  Positions  Classified 
Above  GS-15. 

Chapter  33,  Section  3341:  Details; 
within  Executive  or  military 


departments— Increasing  120-DBy 
Increments  fat  Details  to  180  days. 

Chapter  35,  Section  3502:  Order  of 
Retention — ^Applies  only  to  the  extmt 
that  performance  score  is  placed  befne 
length  of  service. 

diapter  41.  Section  4107:  Pay  for 


Chapter  41,  Secticxi  4108:  Employee 
Agreements,  Service  after  training;  to 
the  extent  that  employees  who  accept  an 
expanded  developmental  oppoitunity 
do  not  have  to  sign  a  continuing  swvice 
agreement 

Chapter  43,  Section  4301:  DefinitiODS. 

Chapter  43,  Section  4302: 
EstabUshment  of  Perfbnnance  Appraisal 
Systems. 

Chapter  43,  Secticm  4303:  Actions 
based  on  Unacceptable  PerCormance. 

Chapter  51.  Sections  5101-5111: 
Purpose,  definitions,  basis, 
classification  of  positions,  review, 
authority — ^Applies  to  the  extent  that 
white  collar  employees  will  be  covered 


by  broadbending.  Pay  category 
determination  criteria  for  federal  wage 
system  positions  remain  unchanged. 

Chapter  53.  Sections  5301,  5302  (8) 
and  (9).  5303  and  5304:  Pay 
Comparability  System — Sections  5301. 
5302,  and  5304  are  waived  only  to  the 
extent  necessary  to  allow  (1) 
demonstration  prefect  employees  except 
employees  in  I^y  Band  V  of  the 
Engineers  and  Scientists  Occupational 
Family,  to  be  traeted  as  General 
Schedvde  employees.  (2)  basic  rates  of 

Cy  under  the  demonstration  project  to 
treated  as  scheduled  rates  of  pay,  and 
(3)  employees  in  Pay  Band  V  of  the 
Engineers  and  Scientists  Occupational 
Family  to  be  treated  as  SES  and  ST 
employees  for  the  purposes  of  these 
{Mtnrisions. 

Chaptu-  53,  Section  5305:  Special 
Salary  rates. 

ChaptOT  53,  Sections  5331-6336: 
General  Sdieduie  Pay  Rates. 
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Br  53,  Sections  5361-5386: 
id  pay  retention — This  waiver 
appUes  only  to  the  extent  necessary  to 
(1)  replace  "'grade"  with  "pay  band';  (2) 
allow  demonstration  project  employees 
to  be  treated  as  General  Schedule 
employees:  (3)  provide  that  pay  band 
retention  provisions  do  not  apply  to 
movements  to  a  lower  pay  band  as  a 
resuh  of  receiving  a  performance  pay 
increase  that  is  less  than  the  amount  of 
general  pay  increase;  (4)  provide  that 
pay  retention  provisions  do  not  apply  to 
conversions  from  General  Schedule 
s{>ecial  rates  to  demonstration  project 
pay,  as  long  as  total  pay  is  not  reduced; 
(5)  provide  that  an  employee  on  pay 
retention  may  receive  between  0  and  50 
percent  of  the  amount  of  the  increase  in 
the  maximum  rate  of  basic  pay  payable 
for  the  pay  band  of  the  employee's 
position.  This  waiver  does  not  apply  to 
ST  employees  unless  they  move  to  a  GS- 
equivaJert  position  under  the 
demonstration  project  under  conditions 
that  trigger  entitlement  to  pay  retention. 

Chapter  53.  Section  5371:  Health  Care 
Positions — ^This  waiver  applies  only  to 
the  extent  necessary  to  allow 
demonstration  project  employees  to 
hold  positions  subject  to  Chapter  51  of 
titles. 

Chapter  55.  Section  5545  (d): 
Hazardous  Duty  Differential — This 
waiver  applies  only  to  the  extent 
necessary  to  allow  demonstration 
project  employees  to  be  treated  as 
General  Schedule  employees.  This 
waiver  does  not  apply  to  employees  in 
Pay  Band  V  of  the  Engineers  and 
Scientists  Occupational  Family  or  ST 
employees. 

t  chapter  57,  Sections  5753.  5754,  and 
5755:  Recruitment  and  Relocation 
Bonuses;  Retention  Allowances  and 
Supervisory  Bonuses — This  waiver 
applies  only  to  the  extent  necessary  to 
allow  (1)  employees  and  positions 
under  the  demonstration  project  to  be 
treated  as  employees  and  positions 
under  the  General  Schedule  and  (2) 
employees  in  Pay  Band  V  of  the 
Engineers  and  Scientists  Occupational 
Family  to  be  treated  as  ST  employees. 
This  waiver  does  not  apply  to  ST 
employees  who  continue  to  be  covered 
by  these  provisions  as  appropriate. 

Chapter  59.  Section  5941:  Allowances 
based  on  living  costs  and  conditions  of 
environment;  employees  stationed 
outside  continental  U.S.  or  Alaska.  This 
waiver  applies  only  to  the  extent 
necessary  to  provide  that  COLA's  paid 
to  employees  under  the  demonstration 
project  are  paid  in  accordance  with 
regulations  prescribed  by  the  President 
(as  delegated  to  0PM). 

Chapter  75.  Section  7512(3):  Adverse 
actions — ^This  provision  is  waived  only 


to  the  extent  necessary  to  (1)  replace 
"grade"  with  "pay  band"  and  (2) 
provide  that  a  reduction  in  band  level 
is  not  an  adverse  action  if  it  results  from 
the  employee's  pay  being  exceeded  by 
the  minimum  rate  of  his  or  her  pay 
band. 

Chapter  75.  Section  7512(4):  Adverse 
actions — This  provision  is  waived  only 
to  the  extent  that  adverse  action 
provisions  do  not  apply  to  conversions 
from  General  Schedule  special  rates  to 
demonstration  project  pay.  as  long  as 
total  pay  is  not  reduced. 

2.  Title  5.  Code  of  Federal 
Regulations: 

Part  300.601-605:  Time-In-Grade 
Restrictions — Restrictions  eliminated 
under  the  demonstration. 

Part  308.101-103:  Volunteer 
Service — ^To  the  extent  that  retired/ 
separated  civilians  and  military  can 
perform  voluntary  services. 

Part  315.801  and  315.802:  Probation 
on  Initial  Appointment  to  a  Competitive 
Position — Demonstration  project 
employees  in  some  occupational 
families  will  have  extended 
probationary  period. 

Part  316.301:  Term  Employment — 
Adding  years  to  exceed  4  and 
establishment  of  Contingent 
appointments. 

Part  316.303:  Tenure  of  term 
employees — Demonstration  allows  for 
conversion. 

Part  316.305:  Eligibility  forwithin- 
grade  increases — Demonstration 
ernployees  no  longer  received  WlGs. 

Part  334.  section  334.102:  Temporary 
Assignment  of  Employees  Outside  the 
Agency. 

Part  335.103:  Covering  the  length  of 
details  and  temporary  promotions. 

Part  351.402(d):  Competitive  Area — 
To  the  extent  that  occupational  family  is 
the  competitive  area. 

Part  351.403:  Competitive  Level — To 
the  extent  that  pay  band  is  substituted 
for  grade. 

Part  351.504:  Credit  for 
Performance — Retention  standing  to  the 
extent  that  service  credit  will  not  be 
modified  based  on  performance  rating. 
Part  351.701:  Assignment  Involving 
Displacement — To  the  extent  that 
bumping  and  retreating  will  be  limited 
to  no  more  than  one  pay  band  except  for 
30  percent  compensable  veterans  who 
can  retreat  to  the  equivalent  of  5  GS 
grades. 

Part  430:  Subpart  B.  Performance 
Appraisal  for  General  Schedule, 
F^revailing  Rate,  and  Certain  Other 
Employees — Employees  imder  the 
demonstration  project  will  not  be 
subject  to  the  requirements  of  this 
subpart. 

Part  432:  Performance  Based 
Reduction  In  Grade  and  Removal 


Actions — Modified  to  the  extent  that  an 
employee  may  be  removed,  reduced  in 
band  level  with  a  reduction  in  pay, 
reduced  in  pay  without  a  reduction  in 
band  level  and  reduced  in  band  level 
without  a  reduction  in  pay  based  on 
unacceptable  performance.  Also 
modified  to  delete  reference  to  critical 
element  (all  elements  are  critical).  For 
employees  who  are  reduced  in  band 
level  without  a  reduction  in  pay. 
sections  432.105  and  432.106(a)  do  not 


art  432.  sections  104  and  105: 
Addressing  unacceptable  performance 
and  proposing  and  taking  action  based 
on  unacceptable  performance — In  so  far 
as  references  to  "critical  elements"  are 
deleted  (all  elements  are  critical),  and 
adding  that  the  employee  may  be 
"reduced  in  grade,  or  pay,  or  removed" 
if  performance  does  not  improve  to 
acceptable  levels  after  a  reasonable 
opportunity.  In  addition,  requirements 
waived  to  the  extent  that  a  reduction  in 
band  level  is  taken  based  on  skill 
utilization  criteria  when  there  is  not  a 
reduction  in  pay. 

Part  511:  Classification  Under  the 
General  Schedule — ^To  the  extent  that 
grades  are  changed  to  broadbands.  and 
Uiat  white  collar  positions  are  covered 
by  broadbanding. 

Part  530.  subpart  C:  Special  Salary 
Rate  Schedules  for  Recruitment  and 
Retention. 

Part  531.  subparts  B.  D.  and  E:  Pay 
Under  the  General  Schedule — 
E)etermining  rate  of  basic  pay.  wi thin- 
grade  increases,  and  quality  step 
increases. 

Part  531.  subpart  F:  Locality  Based 
Comparability  Payments — This  waiver 
applies  only  to  the  extent  necessary  to 
allow  (1)  demonstration  project 
employees,  except  employees  in  Pay 
Band  V  of  the  Engineers  and  Scientists 
Occupational  Family  to  be  treated  as 
General  Schedule  employees.  (2)  basic 
rates  of  pay  under  the  demonstration 
project  to  be  treated  as  scheduled 
annual  rates  of  pay,  and  (3)  employees 
in  Pay  Band  V  of  the  Engineers  and 
Scientists  Occupational  Family  to  be 
treated  as  ST  employees  for  the 
purposes  of  these  provisions.  This 
waiver  does  not  apply  to  ST  employees 
who  continue  to  be  covered  by  these 
provisions,  as  appropriate. 

Part  536:  Grade  and  pay  retention — 
This  waiver  applies  only  to  the  extent 
necessary  to  (1)  replace  "grade"  with 
"pay  band";  (2)  provide  that  pay  band 
retmtion  provisions  do  not  apply  to 
movements  to  a  lower  pay  band  as 
result  of  receiving  a  performance  pay 
increase  that  is  less  than  the  amount  of 
the  general  pay  increase;  (3)  provide 
that  pay  retention  provisions  do  not 


apply  to  conversions  bom  General 
Schedule  special  rates  to  demonstration 
project  pay,  as  long  as  total  pay  is  not 
reduced;  (4)  provide  that  an  employee 
on  pay  retention  may  receive  t)etween  0 
and  50  percent  of  the  amount  of  the 
increase  in  the  maximum  rate  of  basic 
pay  payable  for  the  pay  band  of  the 
employee's  position.  'This  waiver  does 
not  apply  to  ST  employees  imless  they 
move  to  a  GS-equivalent  position  under 
the  demonstration  project  under 
conditions  that  trigger  entitlement  to 
pay  retention. 

Part  550.703:  Severance  Pay— This 
waiver  appUes  only  to  the  extent 
necessary  to  modify  the  definition  of 
"reasonable  offer"  by  replacing  "two 
grade  or  p>ay  levels"  with  "one  band 
level"  and  "grade  or  pay  level"  with 
"band  level". 

Part  550.902:  Hazardous  Duty 
Differential — This  waiver  applies  only 
to  the  extent  necessary  to  allow 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees. 
This  waiver  does  not  apply  to 
employees  in  Pay  Band  V  of  the 
Engineers  and  Scientists  Occupational 
Faniily  or  ST  employees. 

Part  575,  subparts  A,  B,  C  and  D: 
Recruitment  and  Relocation  Bonuses: 
Retention  Allowances;  Supervisory 
Differentials — This  waiver  applies  only 
to  the  extent  necessary  to  allow  (1) 
em.ployees  and  positions  under  the 
demonstration  project  to  be  treated  as 
employees  and  positions  under  the 
General  Schedule  and  (2)  employees  in 
Pay  Band  V  of  the  Engineers  and 
Scientists  Occupational  Family  to  be 
treated  as  ST  employees  for  the 
purposes  of  these  provisions.  This 
waiver  does  not  apply  to  ST  employees 
who  continue  to  be  covered  by  these 
provisions,  as  appropriate. 

Part  591,  subpart  B:  Cost-of-Living 
Allovrances  and  Post  Differential- 
Nonforeign  Areas — This  waiver  applies 
to  the  extent  necessary  to  allow  (1) 
demonstration  project  employees  to  be 
treated  as  employees  under  the  General 
Schedule  and  (2)  employees  in  Pay 
Band  V  of  the  Engineers  and  Scientists 
Occupational  Family  to  be  treated  as  ST 
employees  for  the  purposes  of  these 
provisicms.  This  waiver  does  not  apply 
to  ST  fflnployees  who  continue  to  be 
covered  by  these  provisions,  as 
appropriate. 

Part  752.401(a)(3):  Adverse  Actions— 
This  waiver  applies  only  to  the  extmit 
necessary  to  (1)  replace  "grade"  with 
"pay  band"  and  (2)  provide  that  a 
reduction  in  pay  band  level  is  not  an 
adverse  action  if  it  results  from  the 
employee's  pay  being  exceeded  by  the 
minimum  rate  of  his  or  her  [>ay  band. 


Part  752.401(aK4):  Adverse  Actions— 
This  waiver  applies  only  to  the  extent 
that  adverse  action  provisions  do  not 
apply  to  conversions  from  General 
Schedule  special  rates  to  demonstration 
project  pay,  as  long  as  total  pay  is  not 
reduced. 

^pendix  A:  Occnpatioiial  Series  by 
Occupational  Family 

I.  Engineers  and  Scientists 

0101  Social  Science 

0180  Psychology 
0190  Anthropology 
0401  Biology 

0403  Microbiology 
0405  Pharmacology 
0408  Ecology 
0410  Zoology 

0413  Physiology 

0414  Entomology 

0415  Toxicology 
0440  Genetics 

0601  General  Health  Science 

0602  Medical  Officer 
0610    Nurse 

0630    Dietitian  &  Nutritionist 

0644  Medical  Technologist 
0662    Optometrist 

0701    Veterinary  Medical  Science 

0801  General  Engineering 

0808  Architecture 

0830  Mechanical  Engineering 

0855  Electronics  Engineering 
0858  Biomedical  Engineering 
1301  General  Physical  Science 
1306  Health  Physics 

1310  Physics 
1320    Chemistry 

1520  Mathematics 

1529  Mathematical  Stat 

1530  Statistician 

n.  Ee-S  Technicians 

0181  Psychology  Aid/Technidsn 

0404  Biological  Science  Technician 
0499    Biological  Science  Stadent 

Trainee 
0620    Practical  Nurse 
0640    Health  Aid  &  Technician 

0645  Medical  Technician 

0646  Pathology  Technician 

0647  Diagnostic  Radiologic 
Technologist 

0649    Medical  Instnunent  Technician 

0802  Engineer  Technician 

0809  Cmstniction  Control 
0818    Engineering  Drafting 

0856  Electronics  Technician 

1311  Physical  Sciences  Technician 

1521  Mathematics  Technician 

in.  Administivtive 

0018    Safety  &  OccupaticHial  Health 

Management 
0028    Environmental  Protection  Spec 
0080    Security  Administration 
0201    Qvilian  Penonnel  Management 


0205  Military  Personnel  Management 

0301  Misc  Administration  k  Program 

0332  Computer  Operation 

0334  ComputOT  Specialist 

0340  Program  Management 

0341  Administrative  Officer 

0342  Support  Services  Administration 

0343  Mfmagement/Program  Analysis 
0346  Logistics  Managerdent 

0391  Tefecommunications 

0501  Financial  Administration  k 
Program 

0510  Accounting 

0511  Auditing 

0560  Budget  Analysis 
0905  Genera]  Attorney 
1020  Illustrating 
1035  Pubhc  Afhirs 
1040  Language  Speciahst 
1071  Audiovisual  Producticm 

1082  Writing  &  Editing 

1083  Technical  Writing  k  Editing 

1084  Visual  Infbnnatitm 
1102  Contracting 

1105  Ptirchasing 

1152  Production  Control 

1222  Patent  Attorney 

1410  Librarian 

1412  Technical  Information  Services 

1601  General  Facilities  k  Equipment 

1640  Facility  Management 

1670  Equipment  S{>eciaUst 

1710  Educational  k  Vocational 

Training 

1801  General  Inspection.  Investigation 

and  Compliance 

1910  Quahty  Assurance 

2001  General  Supply 

2003  Supply  Pro-am  Management 

2010  InventcHy  Management 

2050  Supply  Cataloging 

2181  Airoaft  Operation 

IV.  General  Suppmt 

0086  Security  Clerical  k  Asst 

0302  Messenger 

0303  Misc  Clerk  and  Asst 

0304  Information  Receptionist 

0305  Mail  and  File 

0312  Clerk-Stenographw/Reporter 

0318  Secretary 

0322  Clerk-Typist 

0326  Office  Automation  Clerical/ Asst 

0335  Computer  Clerk/ Asst 

0344  Management  Clerical/ Asst 
0525  Accounting  Technician 

0561  Budget  Clerical/ Asst 

0675  Medical  Records  Technician 

0679  Medical  Cleric 

1016  Museum  Specialist  k  Technician 

1060  Photography 

1087  Editorial  Asst 

1106  Procurement  Clerical/Tech 

1411  Libniy  Technician 

1499    Library  and  Archives  Student 

Trainee 
1531    Statistical  Asst 
2005    Supply  Clerical/  Tech 
2102    Transpoitatioa  Oark/Aast 
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AppendixB:    Project F.vnhiatinn  and Qversiyht 
Intervention  Impact  Model  -  DoD  Lab  Demonstration  Prognun 


1. 


CompeosatioD 


INTERVENTION 


EXPECTED  EFFECTS 


MEASURES 


DATA  SOURCE 


a.  Broad  banding 


b.  Conversion  buy-in 


-increased  oiganizitional 
flexibility 

-reduced  administrative 
woridoad,  pq)erwock 
reduction 

-advanced  in-hiie  rates 


-slower  pay  progression  at 
entry  levels 

-increased  pay  potential 


-increased  satisftcdon  widi 
advancement 

-increased  pay  satisfaction 


-inqjroved  recruitment 


-no  dumge  in  hi^  grade 
(GS-14/lS)distnbutioo 

-employee  acceptance 


-perceived  flexibility. 


-actual/perceived  time  savings 


-starting  salaries  of  banded  v. 
non-banded  employees 

-progression  of  new  hires  over 
time  by  band,  career  path 


-mean  sahaies  by  band,  career  path, 

demogn^hics 

•total  p^roll  cost 

^nq>loyee  perceptions  of 
advanoemeot 

-pay  satisfaction,  intemri/extemal 
equity 

-offer/acceptance  ratios 
-percent  declinatioos 

-number/percentage  of  high  grade 
sabaies  pre/post  banding 

•«04>loyee  perceptions  of  equity, 

fairness 

•cost  as  a  percent  of  p^nndl 


survey 


-persoond  office 
data,PMEresalts, 
attiade  survey 

-wodcfioroc  data 


-wockfbroe 


-woiUbrce< 
-personnel  office  data 


-attitude  sorvey 


•personnel  office 
data 

-workforce  data 


-attitude  sarvey  , 
-wotfcforc* 
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2.  Perfonnance  Management 


9  97 


INTERVENTIONS 

EXPECTED  BENEFITS 

MEASURES 

DATA  SOURCES 

a.  Cash  twHtfa/bonuses 

performance 

-perceived  motivational  power 

-attitude  survey 

•amount  and  number  of  awards 

•woikforce  data 

distribution  of  awards 

by  carter  path,  demogn^cs. 

•perceived  uiracss  of  awards 

-attitude  survey 
-attitude  survey 

b.  Perfonnaoce/ 

*uiQcascd  pay«pcriiQnBaiicc 

•perceived  pay  perfonnance  link 

-attitude  survey 

cootnbutioa  based  pqr 

ink 

-attitude  survey 

progressiao 

-improved  perfonnance 

-satisfaction  wnth  ratings 

-attitude  survey 

feedback 

-employee  trust  in  supervison 

-attitude  survey 

•adequacy  of  perfonnance  feedback 

-attitude  survey 

•turnover  by  performance  rating 

-workforce  data 

performers/increased  turnover  of 

category 

•differential  pay 

•pay  progression  by  performance 

-workforce  data 

progressioa  of  high/low 

rtting  category,  career  path 

- 

performers 

-linkage  of  performance  expectations  to 

-petfonnanoe 

and  individual  performance 

stratqic  plans/goals 

expectations,  strategic 

expectations  and  results 

plans 

•performance  expectations 

-attitude  survey/ 
focus  groups 

-mcreased  employee 

•perceived  involyement 

-attitude  survey/ 

involvement  in  performance 

focus  groups 

planning  and  assessment 

-perfonnance  management  procedures 

•personnel  regulations 

•employee  and  supervisor  perception 

c  New  appraisal 

-reduced  administrative  burden 

of  revised  procedures 

-attitude  survey 

process 

•perceived  fiumess  of  process 

•improved  communicadon 

•feedback  and  coaching  procedures 

d.  Perfonnance 

•better  communication  of 

used 

•focus  group 

devetoproent 

•time,  funds  speM  on  trainmg  by 

demographics 
-organizational  commitmem 

-personnel  office  data 
•training  records 

-improved  satisfaction  and 

•attitude  survey 

quality  of  workforce 

-perceived  workforce  quality 

-attitude  survey 

3.      Classificati<m 


INTERVENTION 

liXPEClEDEHiiCl'S 

MEASURES 

DATA  SOURCES 

— 

a.  Improved 
rltffififfltiMi  fviitenM 

tune  and  papenraik 
spent  CO  ciassnicttoB 

•tiaie  apcot  on  daatfieMioa  prooedBKf 
(^  penoQMl  Ktiaaa(clasiiikatkiii^ 

pltNDOdOB) 

• 

— - 

wiiB  fBoeric  staodvds 

-caKofioe 

■Mlilyloncnat 

HSttadeamxy 

HBBfttPfCu  mnutment  of  cnployees 

•^ftuuty  Of  lecnnts 
^cractved  quality  of  fBGnrili 

4bc«rZr 

b.  n— ifW-arinn 
amkotity  dekfUed 

audwri^/lacCTHtability 

■  ■■■■  ifii  1  it  M^<tM»^a«« 

^cnoand  office  dMa 

^luuufvu  Boumroy 

Hivey 

•decitased  cwinict  betweca 
Mff 

ippcih  pic^Kitf 

■mamynicot  aitisfilion  with 
SCfVICC  pvoviaoo  Dy  pOMOBd  OCuCC 

•Miarfaairvcy 

-no  negative  impact  OB 
intciiiai  pay  C4|iuiy 

-inaenalpqreqaily 

•**^-^ 

c.  Dualcaner 
ladder 

-increased  flexibiliQr  to 
assign  employees 

■■iHiwwiit  flexaiiliqr 

lurvcy 

•workfcrce  data 
•attitude  flwvcy 

•fwuireu  uHBuai  iiwoiiHy 

-increased  p^'  equity 

■pcicciyed  pay  cqiKy 

•altilnde  saivey 

•improved  quality  of 
wpcrviaoiy  staff 

■employee  pcictptiotia  of  quality 
of  sapcwiaon 

***"^ 

\ 
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RIF 


INTERVENTION 

EXPECTED  EFFECTS 

MEASURES 

DATA  SOURCES 

Modified  RIF 

employees  with  need  skilb 

-sepented  employees  by  demographics, 
pedbrmance 

•woridbrce  data 
-attitude  survey/focus 

-sitis&ctKHi  with  RIF  process 

groiqM 

-attitude  survey/focus 
groups 

-cost  comparisons  of  traditional  v. 
modifiedRlF 

-personnel 
office/budget  data 

-time  to  conduct  RIF 

-personnel  office  data 

-number  of  appeals/reinstatements 

Combination  of  all  Interventions 


INTERVENTION 

EXPECTED  EFFECTS 

MEASURES 

DATA  SOURCES 

AB 

effectiveness 

-combmation  of  personnel 
measures 

all  data  sources 

-improved  management 
ofRftDwoficforce 

-employee/management  job 
satisfaction  (intrinsic/extrinsic) 

-attitude  survey 

-improved  planning 

-planning  procedures 

-strategic  planning 
documents 

-perceived  effectiveness  of 
planning  procedures 

-organizational  charts 

-improved  cross 
functional  coordination 

-actual/perceived  coordination 

-attitude  survey 

-mcreased  product  success 

-customer  satisfaction 

-customer  satisfaction 
surveys 

-cost  of  innovation 

-project  training/development 
cost  (staff  salaries,  contract 
cost,  training  hours  per 
employee) 

-demo  project  records 
-contract  documents 

6. 


Context 


INTERVENTION 

MEASURES 

DATA  SOURCES 

EXPECTED  EFFECTS 

b.  GPRA 

-reduced  servicing 
ratios/cost 

-  no  n^ative  impact  on 
service  quality 

-improved  organizational 
performance 

-HR  servicing  rttiot 

-average  cost  per  employee 
served 

-service  quahty,  timelmess 

•other  measures  to  be  developed 

workforce  data 

H.i.Jirnaiia       *     '       ' 

-wonuoroe  otm 

-attkude  survey/ 
focus  groups 

-as  establiriied 

BHJJNQ  CODE  taas-oi-c 

Appendix  C  Performance  Elements. 

Each  performance  element  is  assigned 
a  weight  between  a  specified  range.  The 
total  weight  of  all  elements  in  a 
performance  plan  is  100  points.  The 
supervisor  assigns  each  element  some 
portion  of  the  100  points  in  accordance 
with  its  importance  for  mission 
attainment. 

All  employees  will  be  rated  against  at 
least  the  five  generic  performance 
elements  listed  through  "e"  below. 
However,  only  those  employees  whose 
duties  require  supervisor  or  manager/ 
leader  responsibilities  will  be  rated  on 
element 'T*.  Supervisors  will  be  rated 
against  an  additional  performance 
element,  listed  at  "g"  below: 

a.  Technical  Competence.  Exhibits 
and  maintains  current  technical 
knowledge,  skills,  and  abilities  to 
produce  timely  and  quality  woric  with 
the  appropriate  level  of  supervision. 
Makes  prompt,  technically  soimd 
decisions  and  recommendations  that 
add  value  to  mission  priorities  and 
needs.  For  appropriate  career  paths, 
seeks  and  accepts  developmental 
and/or  special  assignments.  Adaptive  to 
technological  change.  (Weight  Range:  15 
to  50) 

b.  WoHdng  Relationships.  Accepts 
personal  responsibility  for  assigned 


taslcs.  Considerate  of  others  views  and 
open  to  compromise  on  areas  of 
difference,  if  allowed  by  technology, 
scope,  budget,  or  direction.  Exercises 
tact  and  diplomacy  and  maintains 
effective  relationship*;,  oarticularly  in 
immediate  work  en\'iromnent  and 
teaming  situations.  Always  willing  to 
give  assistance.  Shows  appropriate 
respect  and  courtesy.  (Weight  Range:  5 
to  15) 

c.  Communications.  Provides  or 
exchanges  oral/vmtten  ideas  and 
information  in  a  manner  that  is  timely, 
accurate  and  cogent.  Listens  effectively 
so  that  resultant  actions  show 
imderstanding  of  what  was  said. 
Coordinates  so  that  ell  relevant 
individuals  and  functions  are  included 
in,  and  informed  of,  decisions  and 
actions.  (Weight  Range:  5  to  15) 

d.  Resource  Management.  Meets 
schedxiles  and  deadlines,  and 
accomplishes  woiic  in  order  of  priority; 
generates  and  accepts  new  ideas  and 
methods  for  increasing  woiii  efficiency; 
effectively  utiUzes  and  properly  controls 
available  resources;  support 
organization's  resource  development 
and  conservation  goals.  (Weight  Range: 
15  to  50) 

e.  Customer  Relations.  Demonstrates 
care  for  customers  through  respectful, 
courteous,  reliable  and  conscientious 
actions.  Seeks  out  and  develops  solid 


woildng  relationships  with  cu8tomffi*s  to 
identify  their  needs,  quantifies  those 
needs,  and  develops  practical  solutions. 
Keeps  customers  infcnmed  and  prevents 
surprise.  Within  the  scope  of  )ob 
responsibihty,  seeks  out  and  develops 
new  programs  and  /or  reimbursable 
customer  woiiL  (Weight  Range:  10  to  50) 

t  Management/Leadership.  Actively 
furthers  the  mission  of  the  organization. 
As  appropriate,  participates  in  the 
development  and  implem«itation  of 
strategic  and  operational  plans  of  the 
organization.  Develops  and  implements 
tactical  plans.  Exercises  leadership  skill 
within  the  environment.  Mentors  junior 
personnel  in  career  development, 
technical  competence,  and  interpersonal 
skills.  Exercises  due  responsibihty  to 
oversee  technical/acquisition/ 
organizational  ptositions  assigned  to 
th«n.  (Weight  Range:  0  to  50) 

g.  Supervision/EEO.  Worics  toward 
recruiting,  developing,  motivating,  and 
retaining  quaUty  team  members;  takes 
timely/appropriate  personnel  actions, 
appUes  EEO/merit  principles; 
communicates  missicm  and 
organizational  goals;  by  example, 
creates  a  positive,  safe,  and  challenging 
work  environment;  distributes  work  and 
empowers  team  members.  (Weight 
Range:  15  to  50) 
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Appendix  D.    BaKfamaik  Perfonnmce  Standards 

ELEMENT  POINT-RANGES  AND  PERFORMANCE  STANDARDS 

TIfESE  BENCHMAXK  PatK)RMANCE  STANDAUIS  AKE  USED  TO  EVAUJATC  AND  9C0IIE  PBtfOIMAlCE  AOA 

WEIGAnD  PERFORMANCE  ELEMENTS.  THIS  SHEET  MUST  BE  USED  I N  CONJUNCTION  Wmi  BENCHMAKK  X)B  DESOUmON  AMD 

PERFORMANCE  OSJECnVES. 


lOOS  Perfonnance  elements  were  attained  demonstnting 
exceptioaal  initiative,  veisatility.  originality,  and  creativity.  This 
individual  demooatrates  the  ability  to  grasp,  understand, 
organize,  and  convey  complex  issues  to  otlien  and  cany  die  job 
assignment  to  successful  completion  with  minimum  direct 
supervision.  Performance  dements  were  effectively  achieved 
utilizing  cooperation,  responsiveness,  conflict  avoidance,  or 
conflict  resohition.  Written  and  oral  communications  were 
appropriately  demonstrated  effectively  and  efficiently. 
Peiformance  elements  were  achieved  with  demonstrated 
leadership,  integrity,  competency,  commitment,  candor,  and 
!  of  duty. 


70%  Performance  elements  were  attained  effectively  and 
efficiently  with  consistently  high  quality  and  quantity  of  work. 
This  individiud  has  demonstrated  the  ability  to  complete  the  job 
assignments  in  an  efficient,  orderly  sequence  that  culminated  in 
results  that  were  timely,  correct,  thorough  and  cost  effective. 
Performance  elements  were  attained  with  consistently  above 
average  quality  and  reliability  while  effectively  utilizing  accepted 
procedures  and  resolving  problems  with  skill  and 
resourcefiihiess.  Performance  elements  were  attained  with 
consistently  productive  cooperative  efforts  and  with  clear, 
precise,  and  convincing  written  and  oral  communication. 


30%  Performance  elements  were  accomplished,  were  mostly 
reliable,  and  delivered  without  unacceptable  delays.  Procedures 
were  minimally  correct  and  problems  were  deah  with 
satis£Ktorily.  Attained  performance  elements,  using  work 
methodology  that  demonstrated  a  reasonable  degree  of 
cooperation  with  other  with  clear  and  concise  written  and  oral 
communications. 


UNSATISFACTORY 


ELEMENT  WEIGHTS 
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Performance  elements  were  not  successfully  completed  because  of  failure  in  quality,  quantity,  completeness, 
responsiveness,  or  timeliness  of  work.  Perfonnance  elements  products  were  deficient,  because  they  were  contraiy  to 
directioii  or  guidelines;  did  not  meet  minimum  specifications;  were  inconsistent  with  organizational  procedures;  were 
significantly  flawed  or  substandard  in  quality;  demonstrated  insufficient  technical  knowledge  or  skill;  were 
incomplete;  were  unacceptably  late;  lacked  essential  cooperative  involvement  or  support;  or  problems  diat  arose  during 
performance  of  performance  elements  activities  were  not  satisftctoiy  resolved. 

jFR  Doc.  97-6167  Filed  3-10-97;  8:45  am) 
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Part  Vlil 

Office  of  Personnel 
Management 

Proposed  Laboratory  Personnel 
Management  Demonstration  Project; 
Aviation  Research,  Development  and 
Engineering  Center,  Department  of  the 
Army,  U.S.  Army  Aviation  and  Troop 
Command  (ATCOM),  Federal  Center,  St 
Louis,  Missouri;  Notice 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Laboratory  Personnel 
Management  Demonstration  Project; 
Aviation  Research,  Development  and 
Engineering  Center,  Department  of  the 
Army.  U.S.  Army  Aviation  and  Troop 
Command  (ATCOM),  Federal  Center, 
St  Louis,  Missouri 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  Intent  to  Implement 

Demonstration  Project. 


summary:  Title  VI  of  the  Civil  Service 
Reform  Act,  5  U.S.C.  4703*.  authorizes 
the  Office  of  Personnel  Management 
(OPM)  to  conduct  demonstration 
projects  that  experiment  with  new  and 
different  personnel  management 
concepts  to  determine  whether  such 
change  in  personnel  policy  or 
procedures  would  result  in  improved 
Federal  personnel  management. 

Public  Law  103-337.  October  5. 1994, 
permits  the  Department  of  Defense 
(DoD),  with  the  approval  of  the  OPM,  to 
carry  out  personnel  demonstration 
projects  generally  similar  in  nature  to 
the  China  Lake  demonstration  project  at 
DoD  Science  and  Technology  (S&T) 
Reinvention  Laboratory  sites.  The  Army 
is  proposing  five  demonstration  sites 
initially:  the  Army  Research  Laboratory. 
U.S.  Army  Waterways  Experiment 
SUtion.  Medical  Research  Materiel 
Command,  the  Missile  Research, 
Development  and  Engineering  Center, 
and  the  Aviation  Research, 
Development,  and  Engineering  Center. 
This  proposal  is  for  the  Aviation 
Research,  Development,  ai\d 
Engineering  Center  (AVRDEC). 
DATES:  To  be  considered,  written 
comments  must  be  submitted  on  or 
before  May  20,  1997;  public  hearings 
will  be  scheduled  as  follows: 
April  23, 1997,  at  10:00  a.m..  Aviation 
Applied  Technology  Directorate,  Fort 
Eustis,  Virginia 
April  24, 1997,  at  10:00  a.m..  Federal 

Center,  St.  Louis.  Missouri 
May  6. 1997,  at  10:00  a.m., 
AerofUghtdynamics  Directorate, 
National  Aeronautics  and  Sp>ace 
Administration — Ames  Research 
Center.  Moffett  Field,  CaUfomia 
At  the  time  of  the  hearings,  interested 
persons  or  organization  may  present 
their  written  or  oral  comments  on  the 
proposed  demonstration  project.  The 
hearing  will  be  informal. 

Anyone  wishing  to  testify  should 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT,  and  State 
the  hearing  location,  so  that  OPM  can 
plan  the  hearings  and  provide  sufficient 


time  for  all  interested  persons  and 
organizations  to  be  heard.  Priority  will 
be  given  to  those  on  the  schedule,  with 
others  speaking  in  any  remaining 
available  time.  Each  speaker's 
presentation  will  be  limited  to  ten 
minutes.  Written  comments  may  be 
submitted  to  supplement  oral  testimony 
during  the  public  comment  period. 
ADDRESSES:  Comments  may  be  mailed  to 
Fidelma  A.  Donahue.  U.S.  Office  of 
Personnel  Management,  1900  E  Street. 
NW.  room  7460,  Washington,  DC  20415; 
public  hearings  will  be  held  at  the 
Federal  Center,  Auditorium,  Building 
105.  4300  Goodfellow  Boulevard,  St. 
Louis,  Missouri;  the  Aviation  Applied 
Technology  Directorate,  Jacobs  Theater, 
Ft.  Eustis,  Virginia;  and  the  U.S.  Army 
Aeroflightdynamics  Directorate,  Main 
Auditorium.  Building  201.  NASA — 
Ames  Research  Center.  Moffet  Field, 
California. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 
On  proposed  demonstration  project: 
James  A.  Ray,  U.S.  Army  Aviation  and 
Troop  Command.  ATTN:  AMSAT-R-E. 
Federal  Center,  St.  Louis,  MO,  63120- 
1798,  314  263-1100;  (2)  On  proposed 
demonstration  project  and  public 
hearing:  Fidelma  A.  Donahue,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street.  NW,  Room  7460,  Washington. 
DC  20415,  202-606-1138. 

SUPPt-EMENTARY  INFORMATION:  Since 
1966.  many  studies  of  Department  of 
Defense  (DoD)  laboratories  have  been 
conducted  on  laboratory  quality  and 
personnel.  Almost  all  of  these  studies 
have  recommended  improvements  in 
civilian  personnel  policy,  organization, 
and  management.  The  proposed  project 
involves  simplified  job  classification, 
pay  banding,  streamlined  hiring 
processes,  pay-for-performance 
management  system,  expanded 
developmental  opportunity,  and 
modified  Reduction-ln-Force  (RIF) 
procedures. 

Office  of  Personnel  Management 

Jamas  B.  King. 

Director. 
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I.  Executive  Summary 

This  project  was  designed  by  the 
Department  of  the  Army,  with 
participation  of  and  review  by  the 
Department  of  Defense  (DoD)  and  the 
Office  of  Personnel  Management  (OPM). 
The  purpose  of  the  project  is  to  achieve 
the  best  workforce  for  die  AVRDEC 
mission,  adjust  the  workforce  for 
change,  and  improve  workforce  quality. 

The  foundations  of  this  project  are 
based  on  the  concept  of  linking 
performance  to  pay  for  all  covered 
positions;  simplifying  paperwork  and 
the  processing  of  classification  emd 
other  personnel  actions;  emphasizing 
partnerships  among  management, 
employees,  and  unions  representing 
covered  employees;  and  delegating 
classification  and  other  authorities  to 
line  managers.  Additionally,  the 
research  intellect  of  the  AVRDEC 
workforce  will  be  revitalized  through 
the  use  of  expcmded  opportunities  for 
employee  development.  These 
opportunities  will  reinvigorate  the 
creative  intellect  of  the  research  and 
development  community. 

Development  and  execution  of  this 
project  will  be  in-house  budget  neutral, 
based  on  a  baseline  of  September  1995 
in-house  costs  and  consistent  with  the 
Department  of  the  Army  (DA)  plan  to 
downsize  laboratories.  Army  managers 
at  the  DoD  S&T  Reinvention  Laboratory 
sites  will  manage  and  control  their 
personnel  costs  to  remain  within 
established  in-house  budgets.  An  in- 
house  budget  is  a  compilation  of  costs 
of  the  many  diverse  components 
required  to  hmd  the  day-to-day 
operations  of  a  laboratory.  These 
components  generally  include  pay  of 
people  (labor,  benefits,  overtime, 
awajds),  training,  travel,  supplies,  non- 
capital equipment,  and  other  costs 
depending  on  the  specific  function  of 

the  activity. 

This  project  will  be  imder  the  joint 
sponsorship  of  the  Assistant  Secretary 
of  the  Army  for  Research.  Development 


and  Acquisition  and  the  Assistant 
Secretary  of  the  Army  for  Man{}ower 
and  Reserve  Affairs.  The  Commander, 
U.S.  Army  Materiel  Command,  will 
execute  and  manage  the  project.  Project 
oversight  within  the  Army  will  be 
achieved  by  an  executive  steering 
committee  made  up  of  top-level 
executives,  co-chaired  by  the  Deputy 
Assistant  Secretary  of  the  Army  for 
Research  and  Technology  and  the 
Deputy  Assistant  Secretary  of  the  Army 
(Civilian  Persormel  Policy )/Director. 
Civilian  Personnel.  Oversight  external  to 
the  Army  will  be  provided  by  the 
Department  of  Defense  and  the  Office  of 
Personnel  Management. 


n.  Introduction 

A.  Purpose 

The  purpose  of  the  project  is  to 
demonstrate  that  the  effectiveness  of 
Department  of  Defense  (DoD) 
laboratories  can  be  enhanced  by 
allowing  greater  managerial  control  over 
personnel  functions  and.  at  the  same 
time,  expanding  the  opportunities 
available  to  employees  through  a  more 
responsive  and  flexible  personnel 
system.  The  quality  of  DoD  laboratories, 
their  people,  and  products  has  been 
under  intense  scrutiny  in  recent  years. 
This  perceived  deterioration  of  quality 
is  due.  in  substantial  part,  to  the  erosion 
of  control  which  line  managers  have 
over  their  human  resources.  This 
demonstration,  in  its  entirety,  attempts 
to  provide  managers,  at  the  lowest 
practical  level,  the  authority,  control, 
and  flexibility  needed  to  achieve  quality 
laboratories  and  quality  products. 

B.  Problems  with  the  Present  System 

The  AVRDEC  products  contribute  to 
the  readiness  of  U.S.  forces  and  to  the 
stability  of  the  American  economy.  To 
do  this,  the  AVRDEC  must  acquire  and 
retain  an  enthusiastic,  iimovative,  and 
highly  educated  and  trained  workforce, 
particularly  scientists  and  engineers. 
The  AVRDEC  must  be  able  to  compete 
with  the  private  sector  for  the  best  talent 
and  be  able  to  make  job  offers  in  a 
timely  manner  with  the  attendant 
bonuses  and  incentives  to  attract  high 
quality  employees.  Today,  industry 
laboratories  can  make  an  offer  of 
employment  to  a  promising  new  hire 
before  the  government  can  prepare  the 
paperwork  necessary  to  begin  the 
recruitment  process. 

Currently,  jobs  are  described  using  a 
cumbersome  classification  system  that 
is  overly  complex  and  specialized.  This 
hampers  a  manager's  ability  to  shape  the 
workforce  and  match  the  positions 
while  making  best  use  of  employees. 
Managers  must  be  given  local  control  of 


positions  and  their  classification  to 
move  both  their  employees  and 
vacancies  within  their  or^ganization  to 
other  lines  of  the  business  activities  to 
match  the  life  cycle  needs  of  supported 
customers. 

These  issues  work  together  to  hamper 
supervisors  in  all  areas  of  human 
resource  management.  Hiring 
restrictions  and  overly  complex  job 
classifications,  coupled  with  poor  tools 
for  rewarding  and  motivating  employees 
and  a  system  that  does  not  assist 
managers  in  removing  poor  performers 
builds  stagnation  in  the  workforce  and 
wastes  valuable  time. 

C.  Changes  Required/Expected  Benefits 

This  project  is  expected  to 
demonstrate  that  a  human  resource 
system  tailored  to  the  mission  and 
needs  of  the  AVRDEC  will  result  in:  (a) 
increased  quality  in  the  total  workforce 
and  the  products  they  produce;  (b) 
increased  timeliness  of  key  personnel 
processes;  (c)  increased  retention  of 
high  quality  employees  and  separation 
rates  of  poor  quality  employees;  and  (d) 
increased  customer  satisfaction  with  the 
AVRDEC  and  its  products  by  all 
customers  it  seryes. 

The  AVRDEC  demonstration  program 
builds  on  the  successful  features  of 
demonstration  projects  at  China  Lake 
and  the  National  Institute  of  Standards 
and  Technology  (NIST).  These 
demonstration  projects  have  produced 
impressive  statistics  on  the  job 
satisfaction  for  their  employees  versus 
that  for  the  fiederal  workforce  in  general. 
Therefore,  in  addition  to  expected 
benefits  mentioned  above,  the  AVRDEC 
demonstration  expects  to  find  more 
satisfied  employees  on  many  aspects  of 
the  demonstration  including  pay  equity, 
classification  decisions,  and  career 
development  opportunities.  A  full  range 
of  measures  will  be  collected  during 
project  evaluation  (Section  VII). 

D.  Participating  Organization 

AVRDEC  has  approximately  785 
employees  covered  by  the  project 
Approximately  59  percent  of  the 
employees  are  located  at  the  Federal 
Center,  St.  Louis,  Missouri,  with  the 
remaining  located  at  the  following  sites: 
Moffett  Field.  California;  St  Paul. 
Minnesota;  Fort  Eustis.  Virginia; 
Hampton.  Virginia,  and  Washington. 
DC. 

Successor  oiganization(s)  which  may 
restilt  from  actions  associated  with  the 
1995  Base  Realignment  and  Closiue 
Commission  will  continue  coverage  in 
the  demonstration  project 


E.  Participating  Employees 

The  demonstration  project  includes 
civilian  appropriated  funded  employees 
in  the  competitive  and  excepted  service 
paid  under  the  General  Schedule  (OS) 
pay  system.  Scientific  and  Professional 
(ST)  employees  will  only  be  included 
for  the  provisions  of  i>erformance 
appraisal,  awards,  and  employee 
development;  their  classification, 
staffing,  and  compensation  will  not 
change.  Senior  Executive  Service 
employees,  Federal  Wage  System 
employees,  and  employees  in  the 
Civilian  Intelligence  Personnel 
Management  System  will  not  be  covered 
in  the  demonstration  project 
Additionally.  DA  interns  will  not  be 
converted  to  the  demonstration  until 
they  complete  their  intern  program. 
Personnel  added  to  the  laboratory  in 
like  positions  covered  by  the 
demonstration  (either  through 
appointment,  promotion,  reassignment, 
change  to  a  lower  grade  or  where  their 
functions  and  positions  have  been 
transferred  into  the  laboratory)  will  be 
converted  to  the  demonstration  project 

F.  Labor  Participation 

The  National  Federation  of  Federal 
Employees  (NFFE)  Local  405  currently 
represents  many  OS  employees  at 
AVRDEC,  St  Louis.  However,  based 
upon  the  1995  Base  Realignment  and 
Closure  (BRAC)  commission  action 
disestablishing  ATCOM.  these 
employees  will  be  transferred  to  a  newly 
established  major  subordinate  command 
prior  to  their  participation  in  the 
demonstration  project  It  is  uncertain,  at 
this  time,  as  to  what  labor  organization, 
if  any,  will  represent  AVRDEC 
employees  at  the  time  the 
demonstration  project  is  implemented. 

Therefore,  NFFE  has  not  been 
involved  in  the  development  of  the 
project  As  a  courtesy,  NFFE  was 
briefed,  along  with  all  potentially 
affected  employees,  prior  to  the 
submission  of  this  plan.  However,  it  is 
noted  that,  if  an  exclusive  representative 
is  recognized  prior  to  final 
implementation  of  the  demonstration 
project,  the  AVRDEC  may  have 
bargaining  obligations  to  that 
representative  and  is  prepared  to  fulfill 
such  prior  to  implementation. 

Currently,  no  imion  represents 
AVRDEC  employees  at  the  Moffett 
Field,  Fort  Eustis,  and  Hampton 
geographic  locations. 

G.  Project  Design 

As  a  residt  of  the  1995  BRAC 
recommendation  transferring  the 
AVRDEC  to  Redstone  Arsenal;  the 
subsequent  identification  of  the 
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AVRDEC  as  an  Anny  Science  and 
Technology  Reinvention  Laboratory: 
and  ATCOM  and  the  U.S.  Army  Missile 
Command  (MICOM)  management 
decisions  to  maintain  two  RDECs  at 
Redstone  Arsenal  with  common 
functional  areas  merged  within  the 
MRDEC;  the  Executive  Director. 
AVRDEC.  decided  to  accelerate  the 
AVRDEC  role  in  the  civilian  personnel 
demonstration  project  to  that  of  an 
initial  demonstration  site.  Since  the  two 
RDECs  will  be  collocated  at  Redstone 
Arsenal,  the  Executive  Director  decided 
to  formulate  the  AVRDEC  personnel 
demonstration  proposal  based  on  the 
MRDEC  proposal,  taking  maximum 
advantage  of  the  MRDEC  experience  and 
lessons  learned  in  developing  its 
proposal.  The  following  is  a  brief 
synopsis  of  the  combined  AVRDEC/ 
MRDEC  demonstration  project  design. 

An  Integrated  Process  Team  approach 
was  used  to  develop  the  attributes  of 
this  personnel  demonstration  proposal. 
The  team  was  lead  by  MRDEC 
management,  and  team  members  came 
from  managers  and  associates  from  the 
MRDEC.  AFGE  Local  1858.  the  Civilian 
Personnel  OfRce  (CPO).  and  several 
other  major  functional  organizations 
within  MICOM.  The  AVRDEC 
assembled  a  similar  team  using 
management,  business  management, 
and  CPO  personnel. 

This  personnel  system  design  has 
been  subjected  to  critical  reviews  by 
both  MRDEC  and  MICOM.  AddiUonally, 
negotiations  with  AFGE  Local  1858 
have  influenced  the  design  in  areas  of 
significant  concern  to  bargaining  unit 
employees. 

The  design  was  based  upon 
exhaustive  study  of  broadbanding 
systems  currently  practiced  in  the 
Federal  sector.  Additionally, 
consultation  was  provided  by  the 
designers  of  the  broadbanding  systems 
practiced  by  the  Navy  China  Lake 
experiment  and  the  National  Institute  of 
Standards  and  Technology.  The 
{»eliminary  demonstration  concept  was 
briefed  to  the  ATCOM  Command  Group 
and  the  AVRDEC  workforce,  at  all 
geographic  locations.  During  these 
briefing  sessions,  employees  were 
afforded  the  opportunity  to  ask 
questions  and  were  given  a  list  of  points 
of  contact  for  concerns  and  questions. 
Subsequent  concept  revisions  have 
evolved  from  critical  reviews  by 
headquarters  elements  of  the 
Department  of  the  Army,  Department  of 
Defense,  and  the  Office  of  Personnel 
Management. 

H.  Personnel  hlanag^ment  Board 

The  AVRDEC  intends  to  establish  an 
appropriate  balance  between  the 


personnel  management  authority  and 
accountability  of  supervisors  and  of  the 
oversight  responsibilities  of  a  Personnel 
Management  Board  (PMB).  The 
Executive  Director  will  delegate 
management  and  oversight  of  the  Project 
at  AVRDEC  to  a  Personnel  Management 
Board  whose  members.  Chairperson, 
and  staff  will  be  appointed  by  the 
Executive  Director.  The  PMB 
membership  include  representation 
from  the  major  geographic  locations  of 
the  AVRDEC  and  will  be  tasked  with  the 
following: 

1.  Overseeing  the  civilian  pay  budget. 

2.  Determining  the  composition  of  the 
pay-for-performance  pay  pools  in 
accordance  with  the  guidelines  of  this 
proposal  and  internal  procedures. 

3.  Administering  funds  allocation  to 
pay  pool  managers. 

4.  Reviewing  operation  of  AVRDEC 
pay  pools, 

5.  Reviewing  hiring  and  promotion 
salaries  as  well  as  exceptions  to  pay-for- 
performance  salary  increases. 

6.  Providing  guidance  to  pay  pool 
managers, 

7.  Monitoring  award  pool  distribution 
by  organization  or  any  other  special 
categorization, 

8.  Selecting  participants  for  the 
Expanded  Developmental  Opportunity 
Program,  long  term  training,  and  any 
special  developmental  assignments. 

9.  Managing  promotions  to  stay 
within  "high  grade"  controls, 

10.  Addressing  in-house  budget 
neutrality  issues  to  include  tracking  of 
average  salaries, 

11.  Assessing  the  need  for  changes  to 
demonstration  procedures  and  policies. 

m.  Personnel  System  Changes 


A.  Broadbanding 
Occupational  Families 

Occupations  at  the  AVRDEC  will  be 
grouped  into  occupational  families. 
Occupations  will  be  grouped  according 
to  similarities  in  type  of  work, 
customary  requirements  for  formal 
training  or  credentials,  and  in 
consideration  of  the  business  practices 
at  the  AVRDEC.  The  common  patterns 
of  advancement  within  the  occupations 
as  practiced  at  DoD  Laboratories  and  in 
the  private  sector  will  also  be 
considered.  The  current  occupations 
and  grades  have  been  examined,  and 
their  characteristics  and  distribution 
have  served  as  guidelines  in  the 
development  of  the  four  occupational 
families  described  below: 

1.  Engineers  and  Scientists  (E&S). 
This  occupational  family  includes  all 
technical  professional  positions,  such  as 
engineers,  physicists,  and 
mathematicians.  Predominantly, 


specific  course  work  or  educational 
degrees  are  required  for  these 
occupations. 

2.  E&S  Support.  This  occupational 
family  contains  positions  that  directly 
support  the  E&S  mission:  it  includes 
specialized  functions  in  such  fields  as 
technical  information  management, 
librarians,  equipment  specialists, 
quality  assurance,  and  engineering  and 
electronics  technicians.  Employees  in 
these  jobs  may  or  may  not  require 
college  course  work.  However,  training 
and  skills  in  the  various  electrical, 
mechanical,  chemical  or  computer  crafts 
and  techniques  are  generally  required. 

3.  Business  Management.  This 
occupational  family  contains 
specialized  functions  in  such  fields  as 
accounting,  administrative,  counsel, 
finance,  management  analysis, 
personnel,  procurement,  public 
information,  and  safety.  Analytical 
ability  and  specialized  knowledge  in 
administrative  fields  or  special  degrees 
are  required. 

4.  General  Support.  This  occupational 
family  is  composed  of  positions  for 
which  minimal  formal  education  is 
needed,  but  for  which  special  skills, 
such  as  office  automation  or  shorthand, 
are  usually  required.  Clerical  work 
usually  involves  the  processing  and 
maintenance  of  records.  Assistant  work 
requires  knowledge  of  methods  and 
procedures  within  a  specific 
administrative  area.  Other  support 
functions  include  the  work  of 
secretaries  and  office  automation  clerks. 

Paybands 

Each  occupational  family  will  be 
composed  of  discrete  paybands  (levels) 
corresponding  to  recognized 
advancement  within  the  occupations. 
These  paybands  will  replace  grades. 
They  will  not  be  the  same  for  all 
occupational  families.  Each 
occupational  family  will  be  divided  into 
four  to  five  paybands;  each  payband 
covering  the  same  pay  range  now 
covered  by  one  or  more  grades.  A  salary 
overlap,  similar  to  the  current  overlap 
between  GS  grades,  will  be  maintained. 

Ordinarily  an  individual  will  be  hired 
at  the  lowest  salary  in  a  payband. 
Exceptional  qualifications,  specific 
organizational  requirements,  or  other 
compelling  reasons  may  lead  to  a  higher 
entrance  level  within  a  band. 

The  proposed  paybands  for  the 
occupational  families  and  how  they 
relate  to  the  current  GS  grades  are 
shown  in  Figxu^  1.  Application  of  the 
Fair  Labor  Standards  Act  (FLSA)  within 
each  payband  is  also  shown  in  Figure  1. 
This  payband  concept  has  the  following 
advantages: 


1.  It  may  reduce  the  number  of 
classification  decisions  required  during 
an  employee's  career. 

2.  It  simplifies  the  classification 
decision-making  process  and 
paperwork.  A  payband  covers  a  larger 
scope  of  work  than  a  grade,  and  thus 
will  be  defined  in  shorter  and  simpler 
language. 

3.  It  supports  delegation  of 
classification  authority  to  line  managers. 

4.  It  provides  a  broader  range  of 
performance-related  pay  for  each  level. 
In  many  cases,  employees  whose  pay 
would  have  been  frozen  at  the  top  step 
of  a  grade  will  now  have  more  potential 
for  upward  movement  in  the  broader 
payband. 

5.  It  prevents  the  progression  of  low 
performers  through  a  payband  by  mere 
longevity,  since  job  performance  serves 
as  the  basis  for  determining  pay. 

The  AVRDEC  broadbanding  plan 
expands  the  broadbanding  concept  used 
at  China  Lake  and  NIST  by  creating 
Payband  V  of  the  Engineers  and 
Scientists  occupational  family.  This 
payband  is  designed  for  Senior 
Technical  Managers  and  Senior 
Scientists/Engineers. 

Current  OPM  guidelines  covering  the 
Senior  Executive  System  and  Scientific 
and  Professional  (ST)  positions  do  not 
fully  meet  the  needs  of  AVRDEC.  The 
SES  designation  is  appropriate  for 
executive  level  managerial  positions 
whose  classification  exceeds  the  GS-15 
grade  level.  The  primary  knowledges 
and  abilities  of  SES  positions  relate  to 
supervisory  and  managerial 
responsibilities.  Positions  classified  as 
ST  are  designed  for  bench  research 
scientists  and  engineers.  OPM 
guidelines  state  that  the  duties  and 
responsibilities  of  ST  positions  must  not 
include  any  managerial  or  supervisory 
responsibility. 

AVRDEC  currently  has  several 
division/office  chief  positions  that  have 
characteristics  of  both  SES  and  ST 
classifications.  These  division/office 
chiefs  in  AVRDEC  are  responsible  for 
supervising  other  GS-15  positions, 
including  function  supervisors  and  non- 
supervisory  researcher  engineers  and 
scientists.  AVRDEC  management 
considers  the  primary  requirement  for 
division/office  chiefs  to  be 
knowledgeable  of  and  have  expertise  in 
the  specific  scientific  and  technology 
areas  related  to  the  laiMinn  of  their 


organizations.  The  ability  to  manage, 
while  important,  is  considered 
secondary.  Historically,  these  positions 
have  been  filled  by  employees  who 
possess  primarily  scientific/engineering 
credentials  and  who  are  considered 
experts  in  their  field  by  the  scientific 
community.  While  it  is  clear  tidese 
positions  warrant  classification  beyond 
the  GS-15  level,  attempts  to  classify 
most  of  the  positions  as  SES  have  been 
difficult  because  the  size  of  the 
organizations  and  their  location  in  the 
Center  are  not  competitive  with  other 
SES  level  positions.  Classification  of  the 
positions  as  ST  is  also  not  an  option 
because  the  supervisory  respoosibilities 
cannot  be  ignored. 

As  preeminent  scientists  and 
engineers,  incumbents  of  ST  positions 
are  responsible  for  specific  research  and 
development  efforts  that  are  continuing 
and  long  range,  generally  requiring  the 
efforts  of  a  team.  These  ST  positions 
usually  serve  as  team  leaders  which 
means  there  is  some  responsibility  for 
assigning  work,  coordinating  results, 
and  redirecting  efforts.  It  is 
administratively  convenient  for  these 
research  team  leaders  to  also  participate 
in  performance  management.  The 
restriction  of  including  supervisory 
authorities  in  ST  jobs  has  forced 
AVRDEC  to  exclude  any  mention  of  the 
team  leader  responsibilities  in  these 
position  descriptions  for  fear  that  they 
will  be  interpreted  as  characteristic  of 
SES  rather  than  ST  positions. 
ConsequenUy,  AVRDEC  has  some 
positions  that  do  not  strictly  conform  to 
OPM  definitions  of  either  the  SES  or  ST. 

The  purpose  of  Payband  V  is  to 
overcome  the  difficulties  identified 
above  by  creating  a  category  for  two 
types  of  positions — the  Senior  Technical 
Manager  (with  full  supervisory 
authority)  and  the  Senior  Engineer/ 
Scientist  (less  than  full  supervisory 
authority  or  no  supervisory  authority}. 
Current  GS-15  division/office  chiefs 
will  convert  into  the  demonstration 
project  at  Payband  IV.  After  conversion 
they  will  be  reviewed  against 
established  criteria  added  to  determine 
if  they  should  be  reclassified  to  Payband 
V.  Other  positions  possibly  meeting 
criteria  for  classification  to  Payband  V 
will  be  reviewed  on  a  case-by-case  basis. 
The  proposed  salary  range  is  the  same 
as  currentiy  exists  for  ST  positions 
(minimum  of  120%  of  the  minimnni 


rate  of  basic  pay  for  GS-15  with  a 
maximum  of  the  basic  rate  of  pay 
established  for  Level  IV  of  the  Executive 
Schedule). 

Vacant  positions  in  Payband  V  will  be 
competitively  filled  to  ensure  that 
selections  are  made  from  among  the 
world's  pre«ninent  researchers  and 
technical  leaders  in  the  sp>ecialty  fields. 
AVRDEC  will  capitalize  on  the 
efficiencies  that  can  accrue  bom  central 
recruiting  by  continuing  to  use  the 
expertise  of  the  Army  Materiel 
Comimand  SES  Office  as  the  recruitment 
agent.  Panels  will  be  created  to  assist  in 
filling  Payband  V  positions.  Panel 
members  will  be  selected  from  a  pool  of 
current  AVRDEC  SES  members.  ST 
employees  and  those  in  Payband  V.  and 
an  equal  number  of  individuals  of 
equivalent  stature  from  outside  the 
Center  to  ensure  impartiality,  breadth  of 
technical  expertise,  and  a  rigorous  and 
demanding  review.  The  panel  will 
apply  criteria  developed  largely  from 
the  ciurent  OPM  Research  Grade 
Evaluation  Guide  for  positions 
exceeding  the  GS-15  level.  The  same 
procedure  will  be  used  for  evaluating 
Senior  Technical  Manager  p)ositions 
except  the  rating  criteria  will  be 
adjusted  to  account  for  the  difference  in 
the  positions,  such  as  greater  emphasis 
on  technical  program  management  and    . 
supervisory  abilities. 

The  final  component  of  Payband  V  is 
the  management  of  all  Payband  V  assets. 
Specifically,  this  includes  authority  to 
classify,  create,  downgrade  or  abolish 
positions  as  circumstances  warrant; 
recruit  and  reassign  employees  in  this 
payband;  set  pay  and  to  have  thmr 
performance  appraised  undeiimis 
project's  Pay  for  Performance  System. 
This  authority  will  be  executed  within 
parameters  to  be  established  at  the  DA 
level,  to  include  controls  on  the 
numbers  of  Payband  V  positions  and 
recruitment/promotion  criteria.  The 
specific  details  regarding  control  and 
management  of  Payband  V  assets  will  be 
included  in  the  demonstration's 
operating  procedures.  The  laboratory 
wants  to  demonstrate  increased 
effectiveness  by  gaining  greater 
managerial  control  and  authorify, 
consistent  with  merit,  affirmative 
action,  and  equal  employment 
opportunlfy  principles. 
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Figure  1 .  Paybands  and  Occiq)atioiial  Families 
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FLSA  CODES: 


N  -  Nonexempt 

E  -  Exempt 

*  -  Nonexempt  or  Exempt 


•  Note:  Althoagh  typical  exemption  status  under  the  various  paybands  b  shown  in  the  above 
table,  actual  FLSA  exemption  determinations  are  made  on  a  case-by-casc  basis. 


■LUNG  CODE  632S-ai-C 

Fair  Labor  Standards  Act 

Fair  Labor  Standards  Act  (FLSA) 
exemption  and  nonexemption 
determinations  will  be  made  consistent 
with  criteria  found  in  5  CFR  Part  551. 
There  are  eight  paybands  (see  Figure  1) 
where  employees  can  be  either  exempt 
or  nonexempt  hom  overtime  provisions. 
For  these  eight  paybands,  supervisors 
with  classification  authorities  will  mal^e 
the  determinations  on  a  case-by-case 
basis  by  comparing  the  duties  and 
responsibilities  assigned,  the 
classification  standards  for  each 
payband.  and  the  5  CFR  part  551  FLSA 
criteria.  Additionally,  the  advice  and 
assistance  of  the  Civilian  Personnel 
Advisory  Center/Civilian  Personnel 
Operations  Center  (CPAC/CPOC)  will  be 
obtained  in  making  determinations  as 
part  of  the  performance  review  process. 
The  benchmarit  position  descriptions 
will  not  be  the  sole  basis  for  the 
determination.  Basis  for  exemption  will 
be  documented  and  attached  to  each 
description.  Exemption  criteria  will  be 
naiTOwly  construed  and  applied  only  to 
those  employees  who  clearly  meet  the 
spirit  of  the  exemption.  Changes  will  be 
documented  and  provided  to  the  CPAC/ 
CPOC,  as  appropriate. 


Simplified  Assignment  Process 

Today's  environment  of  downsizing 
and  worltforce  transition  mandates  that 
the  AVRDEC  have  increased  flexibility 
to  assign  individuals.  Broadbanding  can 
be  used  to  address  this  need.  As  a  result 
of  the  assignment  to  a  ptirticular  level 
descriptor,  the  organization  will  have 
increased  flexibility  to  assign  an 
employee,  without  pay  change,  within 
broad  descriptions  consistent  with  the 
needs  of  the  organization,  and  the 
individual  s  qualifications  and  rank  or 
level.  Subsequent  assignments  to 
projects,  tasks,  or  functions  anywhere 
witliin  the  organization  requiring  the 
same  level  and  area  of  expertise,  and 
qualifications  would  not  constitute  an 
assignment  outside  the  scope  or 
coverage  of  the  current  level  descriptor. 

Such  assignments  within  the  coverage 
of  the  generic  descriptors  are 
accomplished  without  the  need  to 
process  a  personnel  action.  For  instance, 
a  technical  expert  can  be  assigned  to 
any  project,  task,  or  function  requiring 
similar  technical  expertise.  Likewise,  a 
manager  could  be  assigned  to  manage 
any  similar  function  or  organization 
consistent  with  that  individual's 
qualifications.  This  flexibility  allows  a 
broader  latitude  in  assignments  and 


further  streamlines  the  administrative 
process  and  system. 

Promotion 

A  promotion  is  a  move  of  an 
employee  to  (1)  a  higher  payband  in  the 
same  occupational  family  or  (2)  a 
payband  in  another  occupational  family 
in  combination  with  an  increase  in  the 
employee's  salary.  Positions  with 
known  promotion  potential  to  a  specific 
band  within  an  occupational  family  will 
be  identified  when  they  are  filled.  Not 
all  positions  in  an  occupational  family 
will  have  promotion  potential  to  the 
same  band.  Movement  from  one 
occupational  family  to  another  will 
depend  upon  individual  knowledge, 
skills,  and  abilities,  and  needs  of  Ithe 
organization. 

Promotions  will  be  processed  under 
competitive  procedures  in  accordance 
with  merit  principles  and  requirements 
and  the  local  merit  promotion  plan.  The 
following  actions  are  excepted  from 
competitive  procedures: 

(a)  Re-promotion  to  a  position  which 
is  in  the  same  payband  and 
occupational  family  as  the  employee 
previously  held  on  a  pennanent  basis 
within  the  competitive  service. 

(b)  Promotion,  reassigiunent, 
demotion,  transfer  or  reinstatement  to  a 
position  having  promotion  potential  no 
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greater  than  the  (>otential  of  a  position 
an  employee  currenUy  holds  or 
previously  held  on  a  permanent  basis  in 
the  competitive  service. 

(c)  A  position  change  permitted  by 
reduction  in  force  procedures. 

(d)  Promotion  without  current 
competition  when  the  employee  was 
appointed  through  competitive  _ 
procedures  to  a  position  with  a 
documented  career  ladder. 

(e)  A  temporary  promotion,  or  detail 
to  a  position  in  a  higher  payband,  of  180 
days  or  less. 

(f)  Reclassification  to  include  impact 
of  person  on-the-job  promotions. 

(g)  A  promotion  resulting  from  the 
correction  of  an  initial  classification 
error  or  the  issuance  of  a  new 
classification  standard. 

(h)  Consideration  of  a  candidate  not 
given  proper  consideration  in  a 
competitive  promotion  action. 

(i)  Impact  of  person  on  the  job  and 
Factor  IV  process  (application  of  the 
Research  Grade  Evaluation  Guide, 
Equipment  E)evelopment  Grade 
Evaluation  Guide,  Part  HI,  or  similar 
guides)  promotions. 

Link  Between  Promotion  and 
Performance 

Career  ladder  promotions  and 
promotions  resulting  from  the  addition 
of  duties  and  responsibilities  are 
examples  of  promotions  that  can  be 
made  noncompetitively.  Promotions  can 
be  made  noncompetitively  when 
contributions  and  achievements  are 
such  that  a  higher  payband  is  achieved 
when  comparing  the  overall  position  to 
the  Equipment  Development  Grade 
Evaluation  Guide,  Part  III  or  the 
Research  Grade  Evaluation  Guide.  To  be 
promoted  noncompetitively  from  one 
band  to  the  next,  an  employee  must 
meet  the  minimum  qualifications  for  the 
job  and  have  a  current  performance 
rating  of  B  or  better  (see  Performance 
Evaluation)  or  equivalent  under  a 
di^erent  performance  management 
system.  Selection  of  employees  through 
competitive  procedures  will  require  a 
current  performance  rating  of  B  or 
better. 

B.  Pay-for-Peifonnance  Management 
System 

Performance  Evaluation 

Introduction 

The  performance  evaluation  system 
will  link  compensation  to  performance 
through  annual  performance  appraisals 
and  performance  scores.  The 
performance  evaluation  system  will 
allow  optional  use  of  peer  evaluation 
and/or  input  from  subordinates  as 
determined  appropriate  by  the 


Personnel  Management  Board.  The 
system  will  have  the  flexibility  to  be 
modified,  if  necessary,  as  more 
experience  is  gained  under  the  project 

Performance  Objectives 

Performance  objectives  are  statements 
of  job  responsibilities  based  on  the  work 
unit's  mission,  goals  and  supplemental 
benchmark  position  descriptions. 
Employees  and  supervisors  will  jointiy 
develop  performance  objectives  which 
will  reflect  the  types  of  duties  and 
responsibilities  expected  at  the 
respective  pay  level.  In  case  of 
disagreements,  the  decision  of  the 
supervisor  will  prevail.  Performance 
objectives  deal  with  outputs  and 
outcomes  of  a  particular  job.  The 
performance  objectives,  representing 
joint  efforts  of  employees  and  their 
rating  chains,  should  be  in  place  within 
30  days  bom  the  beginning  of  each 
rating  period. 

Performance  Elements 

Performance  elements  are  generic 
attributes  of  job  performance,  such  as 
technical  competence,  that  an  employee 
exhibits  in  performing  job      » 
responsibilities  and  associated 
performance  objectives.  New 
performance  elements  and  rating  forms 
will  be  designed  to  implement  a  new 
scoring  and  rating  system.  The  new 
performance  evaluation  system  will  be 
based  on  critical  and  non-critical 
performance  elements  defined  in 
Appendix  C.  Each  performance  element 
is  assigned  a  weight  between  a  specified 
range.  The  total  weight  of  all  elements 
in  a  performance  plan  is  100  points.  The 
supervisor  assigns  each  element  some 
portion  of  the  100  points  in  accordance 
with  its  importance  for  mission 
attaiimient.  As  a  general  rule,  essentially 
identical  positions  will  have  the  same 
critical  elements  and  the  same  weight. 
These  weights  will  be  developed  along 
with  employee  performance  objectives. 

Mid- Year  Review 

A  mid-year  review  between  a 
supervisor  and  employee  will  be  held  to 
determine  whether  objectives  are  being 
met  and  whether  ratings  on  performance 
elements  are  above  an  unsatisfactory 
level.  Performance  objectives  should  be 
modified  as  necessary  to  reflect  changes 
in  planning,  workload,  and  resource 
allocation.  The  weights  assigned  to 
performance  elements  inay  be  changed 
if  necessary.  Additional  reviews  may  be 
held  as  deemed  necessary  by  the 
supervisor  or  requested  by  the 
employee.  The  supervisor  will  provide 
periodic  feedback  to  the  employee  on 
their  level  of  performance.  If  the 
supervisor  determines  that  the 


employee  is  not  performing  at  an 
acceptable  level  on  one  or  more 
elements,  the  supervisor  must  alert  the 
employee  and  document  the  problem(s). 
This  feedback  will  be  provided  at  any 
time  during  the  rating  cycle. 

Performance  Appraisal 

A  performance  appraisal  will  be 
scheduled  for  the  final  weeks  of  the 
annual  performance  cycle,  although  an 
individual  performance  appraisal  may 
be  conducted  at  any  time  after  the 
minimum  appraisal  period  of  120  days 
is  met.  The  performance  appraisal 
process  brings  supervisors  and 
employees  together  for  formal 
discussions  on  performance  and  results 
in  (1)  written  appraisals,  (2) 
performance  ratings,  (3)  performance 
scores,  and  (4)  other  individual 
performance-related  actions  as 
appropriate.  A  performance  appraisal 
shall  consist  of  two  meetings  held 
between  employee  and  supervisor  the 
performance  review  meeting  and  the 
evaluation  fieedback  meeting. 

Performance  Review  Meeting  Between 
Employee  and  Supervisor 

The  review  meeting  is  to  discuss  job 
performance  and  accomplishments. 
Supervisors  will  not  assign  performance 
scores  or  performance  ratings  at  this 
meeting.  The  supervisor  notifies  the 
employee  of  the  review  meeting  in  time 
to  allow  the  employee  to  prepare  a  list 
of  accomplishments.  Employees  will  be 
given  an  opportuinity  at  the  meeting  to 
give  a  personal  performance  assessment 
and  describe  accomplishments.  The 
supervisor  and  employee  will  discuss 
job  performance  and  accomplishments 
in  relation  to  the  performance  elements, 
objectives,  and  planned  activities 
estabUshed  in  the  performance  plan. 

Evaluation  Feedback  Meeting  Between 
Employee  and  Supervisor 

In  this  second  meeting  between 
employee  and  supervisor,  the  supervisor 
informs  the  employee  of  management's 
appraisal  of  the  employee's  performance 
on  performance  objectives,  and  the 
employee's  performance  score  and 
rating  on  performance  elements.  During 
this  second  meeting,  the  supervisofand 
employee  will  disc'jss  and  document 
performance  objectives  for  the  next 
rating  period. 

Performance  Scores 

The  overall  score  is  the  sum  of 
individual  performance  element  scores. 
Employees  will  receive  an  academic- 
type  rating  of  A,  B,  C,  or  U  depending 
upon  the  score  attained.  These  summary 
ratings  are  representative  of  pattern  E  (a 
4  level  system)  in  sununary  level  chart 
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in  5  CFR  430.208(d)(1).  This  rating  wUl  not  suited,  an  attempt  will  be  made  to  If  and  when  perfonnance  improves 

become  the  rating  of  record,  and  only  place  poor  performers  in  a  posiUon  dunng  the  penod  in  which  the 

those  employees  rated  C  or  higher  will  better  suited  to  their  skills  and  employee  is  otherwise  mehgible  for  the 

receive  general  increases,  performance  capabilities.  The  offer  of  change  in  general  increase,  then  the  general 

pay  increases  (i.e.,  basic  pay  increases),  assignment  will  be  contingent  upon  the  increase  shall  be  restored.  Such 

and/or  perfonnance  bonuses.  A  rating  of  employee's  concurrence  and  will  be  restoration  is  not  retroactive  and  is 

A  will  be  assigned  for  scores  from  85  to  either  within  the  same  band  or  in  the  separate  and  apart  firom  incentive  pay. 

100  points,  B  for  scores  from  70  to  84,  next  lower  payband.  If  reassigned,  the  ^  Removal— If  the  employee  fails  to 

C  for  scores  from  50  to  69,  and  U  for  employee  will  receive  written  demonstrate  a  level  of  performance  at 

scores  from  0  to  49  or  a  failure  to  notification  that  they  will  be  given  a  j^^^^          j  ^^  ^^  ^^  ^  summary  level  C 

achieve  at  the  50%  level  of  any  critical  reasonable  opportunity  penod  of  no  less  ^^^^^^  compleUng  either  Step  1  or 

element.  The  academic-type  ratings  will  than  30  calendar  days  in  length  to  8          employee  will  be  given  a 

be  used  to  determine  performance  demonstrate  performance  at  a  level  that  F  ^  notice  of  proposed  removal  from 

payouts  and  to  award  additional  RIF  is  at  least  equal  to  that  of  a  summary  T^        7       xkl  ««»VX,  ~,rioH  will  ha 

retenUon  years  as  follows:  level  C  raSg.  The  period  of  time  the  Pos'tion.  The  ""'^^^  P«"°^;^^^ 

considered  to  be  reasonable  will  be  a  minimum  of  30  calendar  days  and  the 

RIFreterv  determined,  in  part,  by  whether  the  employee  will  have  a  reasonable  penod 

Rating           Compensation        tiooyre.  employees  reassignment  is  to  a  of  time  in  which  to  reply.  The  employee 

*^  substantially  similar  or  the  same  will  be  given  a  vmtten  notice  of 

^      _              4  shares -fC*                   10  position  under  a  different  supervisor,  or  decision  to  include  all  applicable 

B  !!"!...!!-"!!"!.    2  shares  +  c  ..                    7  in  a  different  office,  or  in  a  substantially  grievance  and  appeal  rights. 

C 1  share  ♦  c  ....                     3  different  position.  Essential  training  and  ^^^.  performance-based  adverse  actions 

U 0  °  mentoring  will  be  provided  as  may  be  taken  under  5  U.S.C,  Chapter  75. 

•c  =  GS  General  Increase  (TrtJe  5.  Section  appropriate  during  this  opportunity  „ji,er  than  Chapter  43. 

^303).  period.  Failure  to  achieve  a  level  of 

Selection  of  the  weighted  points  to  performance  that  is  at  least  equal  to  that  A  decision  to  remove  an  employee  for 

assign  to  an  employee's  performance  on  of  a  summary  level  C  rating  (following  poor  performance  may  be  based  only  on 

performance  elements  is  assisted  by  use  ^g  above-referenced  opportunity  those  instances  of  poor  performance  that 

of  benchmark  performance  standards  period)  will  place  the  employees  in  Step  occurred  during  the  opportunity  period 

(Appendix  D).  These  benchmark  3  of  this  process.  There  will  be  no  (Step  1)  or  during  the  one-year  period 

perfonnance  standards  are  modified  further  opportunity  period.  ending  on  the  date  of  proposed  removal 

versions  of  the  perfonnance  standards  2.  Performance  Improvement  Plan  (step  2).  The  notice  of  decision  will 

used  by  the  National  Institute  of  (PIP)— If  the  employee  does  not  accept  specify  the  instances  of  poor 

Standards  and  Technology  (NIST).  ^  ^^g^  ^f  change  in  assignment,  or  if  performance  on  which  the  acUon  is 

National  Bureau  of  Standards^  Each  ^^^^  j^  ^^  appropriate,  available  based  and  will  be  given  to  the  employee 

benchmark  performance  standard  posiUon  to  assign  an  employee,  the  ^j  or  before  the  time  the  action  will  be 

describes  the  level  of  perfonnance  supervisor  will  develop  a  PIP  that  will  effecUve 

associated  with  a  particular  point  on  a  be  monitored  for  a  reasonable  period  of  ^^     .i™„,>r^     •„                   n 

rating  scale.  Supervisors  may  add  ^-^^  (^„  ^^^  than  30  calendar  days).  The  AVRDEC  will  preserve  all 

supplemental  standards  to  the  ^Vhen  an  employee  is  placed  in  a  PIP.  relevant  documentaUon  concemmg  an 

perfonnance  plans  of  the  employees  ^^  employee  will  be  infonned  in  action  taken  for  poor  performance  and 

they  supervise  to  further  elaborate  the  writing,  that  unless  their  level  of  make  it  available  to  review  by  the 

benchmark  perfonnance  standards.  performance  improves  to,  and  is  affected  employee  or  designated 

Perfonnance-Based  Actions  sustained  at  a  level  at  least  equal  to  that  representaUve.  At  a  minimum  the 

.  ,^„^^     .„  .      ,          .       „  ,„  of  a  summary  level  C  rating,  the  record  will  consist  of  a  copy  of  the 

AVRDEC  will  implement  a  process  to  .^     >   be  removed  from  the  notice  of  proposed  action;  the 

deal  with  poor  perfonners.  This  process  ^.^^^^  ^^.^  '      .^  assignment.  employee's  written  reply,  if  provided,  or 

may  lead  to  involuntary  separations.  ^^^^i^^^  in  pay.  or  removal  from  the  a  summary  if  the  employee  makes  an 

with  gnevance  or  appeal  nghts  "The  ^^^^  ^^.^  ^^             Additionally,  the  record  wiU 

process  may  start  at  any  Ume  dunng  the  conclusion  of  the  contaii  the  written  notice  of  decision 

rden^IffTaletlen^rS^SLthe  PIP^  the  employee's  level  of  and  the  reasons  therefore,  along  with 

level  of  perfonnance  to  be  at  the  U  perfonnance  unproves  to  a  leve  at  least  any  supporting  matenal  mcluding 

(unsatisfVctory)  level  based  on  a  «q"al  to  that  of  a  summary  level  C  rating  documentation  regarding  the 

composite  score  that  is  less  than  50  for  a"d  is  again  detennined  to  detenorate  to  opportunity  afforded  the  employee  to 

all  elements  or  a  score  on  any  critical  below  level  C  in  any  area  dunng  one  demonstrate  improved  perfonnance.  An 

element  of  less  than  50  percent.  V^  ^om  the  beginning  of  the  PIP.  the  employee  who  sustains  their 

When  the  employee's  performance  is  AVRDEC  may  imtiate  acUon  to  remove  perfonnance  at  a  level  at  least  equal  to 

determined  to  be  unsaUsfactory  at  the  the  employee  from  the  posiUon  with  no  ^  summary  level  C  rating  for  one  year, 

close  of  the  annual  raUng  period,  the  additional  opportunity  to  irnprove.  An  ^jjj  bave  all  relevant  documentaUon 

Unsatisfactory  (U)  rating  will  become  employee  whose  level  of  perfonnance  amoved  from  their  record, 

the  rating  of  record  for  all  matteni  improves  to  a  eve  at  least  equal  to  that 

relating  to  pay  or  Reduction-in-Force  of  a  summary  level  C  raUng  for  one  year  Employee  RelaUons 

miFi  from  the  beginning  of  the  PIP.  and  then  j  u    .u          „.  ^11 

^ere  are  two  processes  to  deal  with  deteriorates  again  to  below  level  C  again  Employees  covered  by  the  project  will 

DOor  wrf^«^^^^  in  any  area,  during  succeeding  rating  be  evaluated  under  a  performance 

TcSSTiTA^iigmnent-Because  it  periods,  will  be  placed  in  a  second  PIP  evaluation  system  that  affords  grievance 

i«  recognized  that  employees  may  be  before  initiating  action  to  remove  the  or  appeal  rights  comparable  to  those 

1  to  a  position  for  which  they  are    employee  from  the  position.  provided  cuirenUy. 


Federal  Register  /  Vol.  62,  No.  48  /  Wednesday.  March  12.  1997  /  Notices  11707 


Senior  Executive  Service  and  5  U.S.Q 
3104  (ST)  Employees 

Members  of  the  SES  will  remain 
under  the  current  SES  performance 
appraisal  system.  Title  5  U.S.C.  3104 
(S'T)  employees  will  be  included  in  the 
project  performance  evaluation  system, 
but  will  not  be  in  the  project  pay-for- 
performance  system. 

Awards 

The  AVRDEC  currently  has  an 
extensive  awards  program  consisting  of 
both  internal  and  external  awards.  C^- 
the-spot.  special  act  (which  are  both 
perfonnance  related  and 
nonperformance  related),  and  other 
internal  awards  (both  monetary  and 
nonmonetary)  will  continue  under  the 
project,  and  may  be  modified  or 
expanded  as  appropriate.  MACOM,  DA. 
and  DoD  awards  and  other  honorary 
noncash  awards  will  be  retained. 

Teams  may  distribute  an  award  pool 
among  themselves  where  appropriate. 
Thus,  a  team  leader  or  supervisor  may 
allocate  a  sum  of  money  to  a  team  for 
outstanding  completion  of  a  special 
task,  and  the  team  may  decide  the 
individual  distribution  of  the  total 
dollars  among  themselves. 

The  AVRDEC  Executive  Director  will 
have  the  authority  to  grant  awards  to 
covered  employees  of  up  to  $10,000  for 
a  special  act.  The  scale  of  the  award  will 
be  determined  using  criteria  in  AR  5-17. 

Members  of  the  SES  will  remain 
under  their  current  awards  system  and 
will  not  participate  in  the  project 
performance  recognition  bonus  awards 
program.  Title  5  U.S.C.  3104  (ST) 
employees  will  be  eligible  for  cash 
awards. 

Pay  Administration 

Introduction 

The  objective  is  to  establish  a  pay 
system  that  will  improve  the  ability  of 
the  AVRDEC  to  attract  and  retain  quality 
employees.  The  new  system  will  be  a 
pay-for-performance  system  and.  when 
implemented,  will  result  in  a 
redistribution  of  pay  resources  based 
upon  individual  perfonnance. 

Pay-for-Performance 

AVRDEC  will  use  a  simplified 
performance  appraisal  system  that  will 


permit  both  the  supervisor  and  the 
employee  to  focus  on  quality  of  the 
work.  The  proposed  system  will  permit 
the  manager/ supervisor  to  base 
incentive  pay  increases  entirely  on 
performance  or  value  added  to  the  goals 
of  the  organization.  This  system  will 
allow  managers  to  withhold  pay 
increases  from  nonperformers,  thereby 
giving  the  nonperformer  the  incentive  to 
improve  performance  or  leave 
government  tervice.  For  example, 
employees  with  ratings  of  U  will  receive 
no  perfonnance  pay  increase,  general 
increase,  or  perfonnance  bonus.  This 
action  may  result  in  the  employee's  pay 
falling  below  the  minimum  rate  of  their 
current  payband  because  the  minimum 
rate  is  increased  by  the  general  increase 
(5  U.S.C.  5303).  Under  these  transitory 
conditions,  the  employee's  payband 
designator  will  remain  the  same.  Since 
there  is  no  reduction  in  band  level  or 
pay.  there  is  no  adverse  action. 
Pay  for  performance  has  two 
components:  perfonnance  pay  increases 
and/or  performance  bonuses.  All 
covered  employees  will  be  given  the  fiill 
amount  of  locality  pay  adjustments 
when  they  occur  regardless  of 
performance.  The  funding  for 
performance  pay  increases  and/or 
performance  bonuses  is  composed  of 
money  previously  available  for  within- 
grade  increases,  quality  step  increases, 
promotions  from  one  grade  to  another 
where  both  grades  are  now  in  the  same 
payband.  and  for  some  performance 
awards.  Additionally,  funds  will  be 
obtained  from  performance  pay 
increases  withheld  for  poor  performance 
(see  Performance  Evaluation). 

Performance  Pay  Pool 

The  performance  pay  pool  is 
composed  of  a  base  pay  fund  and  a 
bonus  pay  fund.  The  payouts  made  to 
employees  from  the  performance  pay 
pool  will  be  a  mix  of  base  pay  increases 
and  bonus  payments,  subject  to  the 
amounts  available  in  the  respective 
funds.  The  funding  for  the  base  f>ay 
fund  is  composed  of  money  previously 
available  for  within-grade  increases, 
quality  step  increases,  and  promotions 
between  grades  that  are  banded  under 
the  demonstration  project.  The  bonus 
pay  fund  is  separately  funded  within 


the  constraints  of  the  organization's 
overall  perfonnance  award  budget. 
Some  portion  of  the  performance  award 
budget  will  be  reserved  for  special  ad 
hoc  awards — e.g..  suggestion  awards  or 
special  act  awards — and  will  not  be 
included  as  part  of  the  performance  pay 
pool. 

The  MRDEC  Management  of 
Operations  and  Business  Office,  in 
consultation  with  Executive  Director. 
AVRDEC.  and  supporting  personnelists. 
will  calculate  the  total  performance  pay. 
increase  fund  and  allocate  pay  pools  to 
Major  Organizational  Units  or  teams..as 
determined  by  the  Executive  Director. 

Performance  Pay  Increases  and/or 
Performance  Bonuses 

A  pay  pool  manager  is  accountable  for 
staying  within  pay  pool  limits.  The  pay 
pool  manager  assigns  performance  pay 
increases  and/or  performance  bonuses 
to  individuals  on  the  basis  of  an 
academic-type  rating,  the  value  of  the 
performance  pay  f>ool  resources 
available,  and  the  individual's  current 
basic  rate  of  pay  within  a  given 
payband.  A  pay  pool  manager  may 
request  approval  from  the  Personnel 
Management  Board  (PMB)  or  its 
designee  to  grant  a  performance  pay 
increase  to  an  employee  that  is  higher 
than  the  compensation  formula  for  that 
employee  to  recognize  extraordinary 
achievement  or  to  provide  accelerated 
compensation  for  local  interns. 

Performance  payouts  will  be 
calculated  for  each  individual  based 
upon  a  performance  pay  pool  value  that 
will  be  initially  3  percent  (e.g..  2.0% 
performance  pay  +  1.0%  performance 
bonus)  of  the  combined  basic  rates  of 
pay  of  the  assigned  employees.  This 
percentage,  a  payout  factor,  will  be 
adjusted  as  necessary  to  compensate  for 
changing  employee  demographics 
which  impact  the  elements  used  in  the 
GS  system,  such  as  the  amount  of  step 
raises,  quality  step  increases,  and 
promotions.  Performance  payouts  will 
be  calculated  so  that  a  pay  pool  manager 
will  not  exceed  the  resources  that  are 
available  in  the  pay  pool.  An 
employee's  perfonnance  payout  is 
computed  as  follows: 


PerfcMinance  Payout  = 


Pool  Value* SAL* N 
SUM(SALj*Nj);j=lton 


Where:  Pool  Value  =  F  *  SUM  (SALk); 
k  =  1  to  n 

n  =  Number  of  employees  in  pay  pcol 


N  =  Number  of  shares  earned  by  an 
employee  based  on  their 
performance  rating  (0  to  4) 

SAL  =  An  individual's  basic  rate  of  pay 


SUM  =  The  summation  of  the  entities  in 
parenthesis  over  the  range  indicated 

F  =  Payout  Factor 
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Once  the  individual  performance 
payout  amounts  have  been  determined, 
the  next  step  is  to  determine  what 
portion  of  each  payout  will  be  in  the 
form  of  a  base  pay  increase  as  opposed 
to  a  bonus  payment.  A  base  pay  share 
factor  is  derived  by  dividing  the  amount 
of  the  base  pay  fund  by  the  amount  of 
the  total  performance  pay  pool.  This 
factor  is  multiplied  by  the  individual 
performance  payout  amounts  to  derive 
each  individual's  projected  base  pay 
increase.  Certain  employees  will  not  be 
able  to  receive  the  projected  base  pay 
increase  due  to  base  pay  caps.  Base  pay 
is  capped  when  an  employee  reaches 
the  maximum  rate  of  pay  in  an  assigned 
payband.  when  the  mid-point  principle 
applies  (see  below),  and  when  the  50 
percent  rule  applies  (see  below). 

If  the  organization  determines  it  is 
appropriate,  it  may  reallocate  a  portion 
(up  to  the  maximum  possible  amount) 
of  the  unexpended  base  pay  funds  for 
capped  employees  to  uncapped 
employees.  This  reallocation  must  be 
made  on  a  proportional  basis  so  that  all 
uncapped  employees  receive  the  same 
percentage  increase  in  their  base  pay 
share  (unless  the  reallocation 
adjustment  is  limited  by  a  pay  cap).  Any 
dollar  increase  in  an  employee's 
projected  base  pay  increase  will  be 
offset,  dollar  for  dollar,  by  an 
accompanying  reduction  in  the 
employee's  projected  bonus  payment. 
Thus,  the  employee's  total  performance 
payout  is  unchanged. 

A  midpoint  principle  will  be  used  to 
determine  performance  pay  increases. 
This  principle  requires  that  employees 
in  all  paybands  must  receive  a  B  rating 
or  higher  to  advance  their  basic  rate  of 
pay  beyond  the  midpoint  dollar 
threshold  of  their  respective  paybands. 
If  the  performance  payout  formula 
yields  a  basic  pay  increase  for  a  C-rated 
employee  that  would  increase  their 
basic  rate  of  pay  beyond  the  midpoint 
dollar  threshold,  then  their  basic  rate  of 
pay  will  be  adjusted  to  the  midpoint 
dollar  threshold  and  the  balance 
converted  to  a  performance  bonus.  Once 
an  employee  has  progressed  beyond  the 
midpoint  dollar  threshold,  future 
performance  [)ay  increases  will  require 
a  B  rating  or  greater.  If  an  employee 
attains  a  C  rating  and  is  beyond  the 
midpoint  dollar  threshold,  incentive 
pay  increases  will  be  restricted  to 
performance  bonuses  only. 

Annual  performance  pay  increases 
will  be  limited  to  (1)  50  percent  of  the 
difierence  between  the  particular 
maximum  band  rate  and  the  employee's 
current  basic  rate  of  pay,  or  (2)  the 
projected  performanc^pay  increase, 
whichever  is  less,  with  the  balance 
converted  to  a  performance  bonus.  This 


means  that  employees  whose  pay  has 
reached  the  upper  limits  of  a  particular 
payband  will  receive  most  performance 
incentives  as  a  performance  bonus. 
Performance  bonuses  will  not  become  a 
part  of  employee  basic  rate  of  pay. 

Supervisory  Pay  Adjustments 

Supervisory  pay  adjustments  may  be 
used  at  the  discretion  of  the  AVRDEC 
Executive  Director,  to  compensate 
employees  assuming  positions  entailing 
supervisory  responsibilities. 
Supervisory  pay  adjustments  are 
increases  to  Uie  supervisor's  basic  rate 
of  pay.  ranging  up  to  10  percent  of  that 
pay  rate,  subject  to  the  constraint  that 
the  adjustment  may  not  cause  the 
employee's  basic  rate  of  pay  to  exceed 
the  payband  maximum  rate.  Only 
employees  in  supervisory  positions  with 
formal  supervisory  authority  meeting 
that  required  for  coverage  under  the 
OPM  GS  Supervisory  Guide  may  be 
considered  for  the  supervisory  pay 
adjustment.  Criteria  to  be  considered  in 
determining  the  pay  increase  percentage 
include  the  following  organizational 
and  individual  employee  factors:  (1) 
Needs  of  the  organization  to  attract, 
retain,  and  motivate  high  quality 
supervisors;  (2)  budgetary  constraints; 
(3)  years  of  supervisory  experience;  (4) 
amount  of  supervisory  training  received; 
(5)  performance  appraisals  and 
experience  as  a  group  or  team  leader;  (6) 
their  organizational  level  of  supervision; 
and  (7)  managerial  impact  on  the 
organization.  The  supervisory  pay 
adjustment  will  not  apply  to  5  U.S.C. 
3104  (ST)  positions. 

Conditions,  after  the  date  of 
conversion  into  the  demonstration 
project,  under  which  the  application  of 
a  supervisory  pay  adjustment  may  be 
considered  are  as  follows: 

(1)  New  hires  into  supervisory 
positions  will  have  their  initial  rate  of 
basic  pay  set  at  the  supervisor's 
discretion  within  the  pay  range  of  the 
applicable  payband.  This  rate  of  (>ay 
may  include  a  supervisory  pay 
adjustment  determined  using  the  ranges 
and  criteria  outlined  above. 

(2)  A  career  employee  selected  for  a 
supervisory  position  that  is  within  the 
employee's  current  payband  may  also  be 
considered  for  a  supervisory  pay 
adjustment. 

If  a  supervisor  is  already  authorized  a 
supervisory  pay  adjustment  and  is 
subsequently  selected  for  another 
supervisory  position,  within  the  same 
f>ayband.  then  the  supervisory  pay 
adjustment  will  be  redetermined. 

Within  the  demonstration  project 
rating  system,  the  performance  element 
"Supervision/EEO"  is  identified  as  a 
critical  element  Changes  in  the  rating 


value  for  this  element  awarded  to  a 
supervisor  with  a  supervisory  pay 
adjustment  may  generate  a  review  of  the 
adjustment  and  may  result  in  an 
increase  or  decrease  to  that  adjustment. 
Decrease  to  a  supervisory  pay 
adjustment  is  not  an  adverse  action  if 
this  action  results  from  changes  in 
supervisory  duties  or  supervisory 
ratings. 

Supervisors,  upon  initial  conversion 
into  die  demonstration  project  into  the 
same,  or  substantially  similar  position, 
will  be  converted  at  their  existing  basic 
rate  of  pay  and  will  not  be  offered  a 
supervisory  pay  adjustment. 

The  initial  dollar  amount  of  the 
adjustment  will  be  removed  when  the 
employee  voluntarily  leaves  the 
supervisory  position.  The  cancellation 
of  the  adjustment  under  these 
circumstances  is  not  an  adverse  action 
and  is  not  appealable.  If  an  employee  is 
removed  from  a  supervisory  position  for 
personal  cause  (performance  or 
conduct),  the  adjustment  will  be 
removed  under  adverse  action 
procedures.  However,  if  an  employee  is 
removed  from  a  non-probationary 
supervisory  position  for  conditions 
other  than  voluntary  or  for  personal 
cause,  then  the  grade  and  pay  retention 
provisions  of  5  CFR  part  536  will 
prevail  where  "payband  level"  is 
substituted  for  "grade." 

Supervisory  Pay  Differentials 

Supervisory  differentials  may  be  used, 
at  the  discretion  of  the  AVRDEC 
Executive  Director,  to  incentivize  and 
reward  supervisors  who  are  in  paybands 
III  and  IV  of  the  E&S  occupational 
family  in  supervisory  positions  with 
formal  supervisory  authority  meeting 
that  required  for  coverage  under  the 
OPM  GS  Supervisory  Guide.  A 
supervisory  pay  differential  is  a  cash 
incentive  that  may  range  up  to  10 
percent  of  the  supervisor's  basic  rate  of 
pay.  It  is  paid  on  a  pay  period  basis  and 
is  not  included  as  part  of  the 
supervisor's  basic  rate  of  pay.  Criteria  to 
be  considered  in  determining  the 
amount  of  this  supervisory  pay 
differential  includes  those  identified  for 
Supervisory  Pay  Adjustments. 

"The  supervisory  pay  differential  may 
be  considered,  either  during  conversion 
into  or  after  initiation  of  the 
demonstration  project,  if  the  supervisor 
has  subordinate  employees  in  the  same 
payband.  The  differential  must  be 
terminated  if  the  employee  is  removed 
from  a  supervisory  position,  regardless 
of  cause. 

As  specified  in  Supervisory  Pay 
Adjustments,  after  initiation  of  the 
demonstration  project,  all  personnel 
actions  involving  a  supervisory 


differential  will  require  a  statement 
signed  by  the  employee  acknowledging 
that  the  differential  may  be  terminated 
or  reduced  at  the  AVRDEC  Executive 
E)irector'8  discretion.  The  termination  or 
reduction  of  the  differential  is  not  an 
adverse  action  and  is  not  subject  to 
appeal. 

Pay  and  Compensation  Ceilings 

An  employee's  total  monetary 
compensation  pcud  in  a  calendar  year 
may  not  exceed  the  basic  rate  of  pay  for 
level  I  of  the  Executive  Schedule 
consistent  with  5  U.S.C.  5307  and  5  CFR 
part  530,  subpart  B. 

In  addition,  each  payband  will  have 
its  own  pay  ceiling,  just  as  grades  do  in 
the  current  system.  Pay  rates  for  the 
various  paybands  will  be  direcUy  keyed 
to  the  GS  rates.  Except  for  retained  rates, 
basic  pay  will  be  limited  to  the 
maximum  rates  payable  for  each 
payband. 

Pay  Setting  for  Promotion 

Upon  promotion  to  a  higher  payband, 
an  employee  will  be  entitled  to  a  6% 
pay  increase  or  the  lowest  level  in  the 
payband  to  which  promoted,  whichever 
is  greater.  Highest  previous  rate  also 
may  be  considered  in  setting  pay  upon 
promotion,  under  rules  similar  to  the 
highest  previous  rate  rules  in  5  CFR 
531.203(c)  and  (d). 

C.  Classification 

Introduction 

The  objectives  of  the  new  « 
classification  system  are  to  simplify  the 
classification  process,  make  the  process 
more  serviceable  and  understandable, 
and  place  more  decision-making 
authority  and  accountability  with  line 
managers.  All  positions  listed  in 
Appendix  A  will  be  in  the  classification 
structure.  Provisions  will  be  made  for 
including  other  occupations  as 
employment  requirements  change  in 
response  to  changing  technical 
programs. 

Occupational  Series 

The  present  CS  classification  system 
has  over  400  occupations  (also  called  - 
series),  which  are  divided  into  22 
groups.  The  occupational  series  will  be 
maintained.  New  series,  established  by 
OPM,  may  be  added  as  needed  to  reflect 
new  occupations  in  the  work  force. 
Appendix  A  lists  the  occupational  series 
currently  represented  at  the  AVRDEC  by 
occupational  family. 

Classification  Standards 

AVRDEC  will  use  a  classification 
system  that  is  a  modification  of  the 
system  now  in  use  at  the  U.S.  Navy, 
Naval  Command,  Control  and  Ocean 


Surveillance  Center,  San  Diego, 
California.  The  present  classification 
standards  will  be  used  to  create  local 
benchmark  position  descriptions  for 
each  payband,  reflecting  duties  and 
responsibilities  comparable  to  those 
described  in  present  classification 
standards  for  the  span  of  grades 
represented  by  each  payband.  There 
will  be  at  least  one  benchmark  position 
description  for  each  payband.  A 
supervisory  benchmark  position 
description  will  be  added  to  thos^ 
paybands  that  include  supervisory 
employees.  Present  titles  and  series  will 
continue  to  be  used  in  order  to 
recognize  the  types  of  work  being 
performed  and  educational  backgrounds 
and  requirements  of  incvmibents. 
Locally  developed  specialty  codes  and 
OPM  functional  codes  will  be  used  to 
facilitate  titling,  making  qualification 
determinations,  and  assigning 
competitive  levels  to  determine 
retention  statiis. 

Position  Descriptions  and  Classification 
Process 

The  AVRDEC  Executive  Director  will 
have  delegated  classification  authority 
and  may  redelegate  this  authority  to ' 
subordinate  managers.  New  benchmark 
position  descriptions  will  be  developed 
to  assist  managers  in  exercising 
delegated  position  classification 
authority.  Managers  will  identify  the 
occupational  family,  job  series,  the 
functional  code,  the  specialty  code, 
payband  level,  and  the  appropriate 
acquisition  codes.  The  manager  will 
document  these  decisions  on  a  cover 
sheet  similar  to  the  present  DA  Form 
374. 

Specialty  codes  will  be  developed  by 
Subject  Matter  Experts  (SMEs)  to 
identify  the  special  nature  of  work 
performed.  Functional  codes  are  those 
currently  found  in  the  OPM 
Introduction  to  the  Classification 
Standards  which  define  certain  kinds  of 
activities,  e.g..  Research,  Development, 
Test  and  EvaJuation,  etc. ,  and  covers 
Engineers  &  Scientists. 

Classification  Appeals 

An  employee  may  appeal  the 
occupational  fomily,  occupational    ' 
series,  or  payband  of  his  or  her  position 
at  any  time.  The  employee  may 
accomplish  this  by  exercising  any  of  the 
following  options:  (a)  The  employee 
must  formally  raise  the  areas  of  concern 
to  su(>ervisors  in  the  immediate  chain  of 
command,  either  verbally  or  in  writing: 
(b)  If  the  employee  is  not  satisfied  with 
the  supervisory  response,  the  employee 
may  appeal  to  the  appellate  level  within 
DoD  or  may  appeal  directly  to  Office  of 
Personnel  Management  (OPM);  (c)  If  the 


employee  elects  to  first  appeal  to  DoD, 
but  is  not  satisfied  with  the  response, 
he/she  may  appeal  to  the  OPM. 
Appellate  decisions  from  OPM  are  final. 

'The  evaluation  of  a  classification 
appeal  is  based  on  the  AVRDEC 
Personnel  Demonstration  Project 
Classification  Standards. 

D.  Hiring  and  Appointment  Authorities 

1.  Hiring  Authority 

A  candidate's  basic  eligibility  will  be 
determined  using  Office  of  Personnel 
Management's  (OPM)  Qualification 
Standards  Handbook  for  General 
Schedule  Positions.  Candidates  must 
meet  the  minimum  standards  for  entry 
into  the  payband.  For  example  if  the 
payband  includes  positions  in  grades 
GS-5  and  GS-7,  the  candidate  must 
meet  the  qualifications  for  positions  at 
GS-5  level.  Specific  experience/ 
education  required  will  be  determined 
based  on  whether  a  position  to  be  filled 
is  at  the  lower  or  higher  end  of  the  band. 
Selective  placement  factors  can  be 
established  in  accordance  with  the  OPM 
Qualification  Handbook  when  judged  to 
be  critical  to  successful  job 
performance.  These  factors  will  be 
communicated  to  all  candidates  for 
particidar  i>osition  vacancies  and  must 
be  met  for  basic  eligibility.  Under  the 
demonstration  authority,  the  AVRDEC 
will  modify  qualification  standards  only 
as  authorized  in  the  General  Policies 
and  instructions  (paragraph  8)  of  the 
Qualification  Standard  Handbook. 

2.  Appointment  Authorify 

Under  the  demonstration  project, 
there  will  continue  to  be  career  and 
career  conditional  appointments  and 
temporary  appointments  not  to  exceed 
one  year.  These  appointments  will  use 
existing  authorities  and  entitlements. 
Non-permanent  positions  (exceeding 
one  year)  needed  to  meet  fluctuating  or 
uncertain  workload  requirements  will 
be  filled  using  a  Contingent  Employee 
appointment  authority. 

Employees  hired  for  more  than  one 
year,  under  the  contingent  employee 
appointment  authorify,  are  given  term 
appointments  in  the  competitive  service 
for  no  longer  than  five  years.  The 
AVRDEC  Executive  Director  is 
authorized  to  extend  a  contingent 
appointment  one  additional  year.  These 
employees  are  entiUed  to  the  same 
rights  and  benefits  as  term  employees 
and  will  serve  a  one  year  trial  period. 
The  Pay-for-Performance  Management 
System  described  in  ni.B  applies  to 
contingent  employees. 

Appointments  will  be  made  under  the 
same  appointment  authorities  and 
processes  as  regular  term  appointments. 
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but  recruitment  bulletins  must  indicate 
that  there  is  a  potential  for  conversion 
to  permanent  employment. 

employees  hired  under  the  contingent 
employee  authority  may  be  eligible  for 
conversion  to  career-conditional 
appointments.  To  be  converted,  the 
employee  must  (1)  have  been  selected 
for  the  term  position  under  competitive 
procedures,  with  the  aimouncement 
specifically  sUting  that  the  individual(s) 
selected  for  the  term  position(s)  may  be 
eligible  for  conversion  to  career- 
conditional  appointment  at  a  later  date; 
(2)  served  two  years  of  continuous 
service  in  the  term  position;  (3)  be 
selected  under  merit  promotion 
procedures  for  the  permanent  position  ; 
and  (4)  have  a  current  rating  of  B  or 

better. 

Employees  serving  under  regular  term 
appointments  at  the  time  of  conversion 
to  the  Demonstration  Project  will  be 
converted  to  the  new  contingent 
employee  appointments  provided  they 
were  hired  for  their  current  positions 
under  competitive  procedures.  These 
employees  will  be  eligible  for 
conversion  to  career-conditional 
appointment  if  they  have  a  current 
rating  of  B  or  better  (or  one  of  the  top 
two  ratings  on  the  current  evaluation 
system),  and  are  selected  under  merit 
promotion  procedures  for  their 
permanent  position  after  having 
completed  two  years  of  continuous 
service.  Time  served  in  temporary  or 
term  positions  prior  to  conversion  to  the 
contingent  employee  appointment  is 
creditable,  provided  the  service  was 
continuous. 

3.  Extended  Probationary  Period 

The  current  one  year  probationary 
period  will  be  extended  to  two  years  for 
all  newly  hired  employees  in  the 
Engineers  and  Scientists,  E&S  Support, 
and  Business  Management  occupational 
families.  The  purpose  of  extending  the 
probationary  f>eriod  is  to  allow 
supervisors  an  adequate  period  of  time 
to  fully  evaluate  an  employee's  ability  to 
complete  a  cycle  of  work  (such  as 
research,  program  development  and 
execution,  and  technology  transfer)  and 
to  fully  evaluate  an  employee's 
contribution  and  conduct.  Employees  in 
the  General  Support  occupational 
family  will  serve  a  one  year 
probationary  period. 

Aside  from  extending  the  time  period, 
all  other  features  of  the  current 
probationary  period  are  retained 
including  the  potential  to  remove  an 
employee  without  providing  the  full 
sulMtantive  and  procedural  rights 
afforded  a  non-probationary  employee. 
Any  employee  appointed  prior  to  the 
implementation  date  will  not  be 


affected.  The  two  year  probation  will 
apply  to  new  hires  or  those  who  do  not 
have  reemployment  rights  or 
reinstatement  privileges. 

Probationary  employees  will  be 
terminated  when  the  employee  fails  to 
demonstrate  proper  conduct,  technical 
competency,  and/or  adequate 
contribution  for  continued  employment. 
When  the  AVRDEC  decides  to  terminate 
an  employee  serving  a  probationary 
period  because  his/her  work 
performance  or  conduct  during  this 
period  fails  to  demonstrate  their  fitness 
or  qualifications  for  continued 
employment,  it  shall  terminate  his/her 
services  by  written  notification  of  the 
reasons  for  separation  and  the  effective 
date  of  the  action.  The  information  in 
the  notice  as  to  why  the  employee  is 
being  terminated  shall,  as  a  minimum 
consists  of  the  manager's  conclusions  as 
to  the  inadequacies  of  their  performance 
or  conduct. 

4.  Supervisory  Probationary  Periods 

Supervisory  probationary  periods  will 
be  made  consistent  with  5  CFR  part  315. 
Subchapter  315.901.  Employees  that 
have  successfully  completed  the  initial 
prolmtionary  period  will  be  required  to 
complete  an  additional  one  year 
probationary  period  for  the  initial 
appointment  to  a  supervisory  position. 
If,  during  the  probationary  period,  the 
decision  is  made  to  return  the  employee 
to  a  nonsupervisory  position  for  reasons 
solely  related  to  supervisory 
performance,  the  employee  will  be 
returned  to  a  comparable  position  of  no 
lower  payband  and  pay  than  the 
position  from  which  they  were 
promoted. 

5.  Volimtary  Emeritus  Program 

Under  the  demonstration  project,  the 
AVRDEC  Executive  Director  will  have 
the  authority  to  offer  retired  or 
separated  individuals  (engineers  and 
scientists)  voluntary  assignments  in  the 
Center.  This  authority  will  include 
individuals  who  have  retired  or 
separated  from  Federal  service. 
Voluntary  Emeritus  Program 
assignments  are  not  considered 
"employment"  by  the  Federal 
government  (except  for  purposes  of 
injury  compensation).  Thus,  such 
assignments  do  not  affect  an  employee's 
entitlement  to  buyouts  or  severance 
payments  based  on  an  earlier  separation 
from  Federal  service.  The  Voluntary 
Emeritus  Program  will  ensure  continued 
quality  research  while  reducing  the 
overall  salary  line  by  allowing  higher 
paid  individuals  to  accept  retirement 
incentives  with  the  opportunity  to 
retain  a  presence  in  the  scientific 
community.  The  program  will  be  of 


most  benefit  during  manpower 
reductions  as  senior  S&Es  could  accept 
retirement  and  return  to  provide 
valuable  on-the-job  training  or 
mentoring  to  less  experienced 
employees.  Voluntary  service  will  not 
be  used  to  replace  any  employee. 

To  be  accepted  into  the  emeritus 
program,  a  volunteer  must  be 
recommended  by  Center  managers  to 
the  AVRDEC  Executive  Director. 
Everyone  who  applies  is  not  entitled  to 
a  voluntary  assignment.  The  AVRDEC 
Executive  Director  must  clearly 
document  the  decision  process  for  each 
applicant  (whether  accepted  or  rejected) 
and  retain  the  documentation 
throughout  the  assignment. 
Documentation  of  rejections  will  be 
maintained  for  two  years. 

To  ensure  success  and  encourage 
participation,  the  volunteer's  federal 
retirement  pay  (whether  military  or 
civilian)  will  not  be  affected  while 
serving  in  a  voluntary  capacity.  Retired 
or  separated  federal  employees  may 
accept  an  emeritus  position  without  a 
break  or  mandatory  waiting  period. 

Volunteers  will  not  be  permitted  to 
monitor  contracts  on  behalf  of  the 
government  or  to  participate  on  any 
contracts  or  solicitations  where  a 
conflict  of  interest  exists.  The  same 
rules  that  currently  apply  to  source 
selection  members  will  apply  to 
volunteers. 

An  agreement  will  be  established 
between  the  volunteer,  the  AVRDEC 
Executive  Director  and  the  CPAC/CPOC 
Director.  The  agreement  will  be 
reviewed  by  the  local  Legal  Office  for 
ethics  determinations  under  the  Joint 
Ethics  Regulation.  The  agreement  must 
be  finalized  before  the  assumption  of 
duties  and  shall  include: 

(a)  A  statement  that  the  voluntary 
assignment  does  not  constitute  an 
appointment  in  the  civil  service  and  is 
without  compensation,  and  any  and  all 
claims  against  the  Government  (because 
of  the  voluntary  assignment)  are  waived 
by  the  volunteer. 

(b)  A  statement  that  the  volunteer  will 
be  considered  a  federal  employee  for  the 
purpose  of  injury  compensation. 

(c)  Volunteer's  work  schedule, 

(d)  Length  of  agreement  (defined  by 
length  of  project  or  time  defined  by 
weeks,  months,  or  years). 

(e)  Support  provided  by  the  AVRDEC 
(travel,  administrative,  office  space, 
supplies). 

(f)  A  one  page  Statement  of  Duties  and 
Experience. 

(g)  A  provision  that  states  no 
additional  time  will  be  added  to  a 
volunteer's  service  credit  for  such 
purposes  as  retirement,  severance  pay. 


and  leave  as  a  result  of  being  a  member 
of  the  Volimtary  Emeritus  Program. 

(h)  A  provision  allowing  either  party 
to  void  ^e  agreement  with  10  working 
days  written  notice,  and 

(i)  The  level  of  security  access 
required  (any  security  clearance 
required  by  the  assignment  will  be 
managed  by  the  AVRDEC  while  the 
volunteer  is  a  member  of  the  Voluntary 
Emeritus  Program). 

E.  Employee  Development 

1 .  Expanded  Developmental 
Opportunity  Program 

The  AVRDEC  Expanded 
Developmental  Opportiinity  Program 
will  be  funded  by  the  AVRDEC,  and  it 
will  cover  all  demonstration  project 
employees  in  the  Engineers  and 
Scientists  and  the  E&S  Support 
occupational  fiamilies.  An  expanded 
developmental  opportunity 
complements  existing  developmental 
opportunities  such  as  (1)  long  term 
training.  (2)  one  year  work  experiences 
in  an  industrial  setting  via  the  Relations 
With  Industry  Program,  (3)  one  year 
work  experiences  in  laboratories  of 
allied  nations  via  the  Science  and 
Engineer  Exchange  Program.  (4) 
rotational  job  assignments  within  the 
AVRDEC.  (5)  up  to  one  year 
developmental  assignments  in  higher 
headquarters  within  the  Army  and 
Department  of  Defense,  and  (6)  self 
directed  study  via  correspondence 
courses  and  local  colleges  and 
universities. 

Each  developmental  opportunity 
period  should  benefit  the  AVRDEC,  as 
well  as  increase  the  employee's 
individual  effectiveness.  Various 
learning  or  developmental  experiences 
may  be  considered,  such  as  advanced 
academic  teaching  or  research,  or  on- 
the-job  work  experience  with  public  or 
non-profit  organizations.  Employees 
will  be  eligible  after  completion  of 
seven  years  of  Federal  service.  Final 
approval  authority  will  rest  with  the 
AVRDEC  Executive  Director,  and 
selection  of  an  employee  to  be  granted 
an  expanded  developmental 
opportunity  will  be  on  a  competitive 
basis.  An  expanded  developmental 
opportunity  period  will  not  result  in 
kiss  of  (or  reduction  in)  pay,  leave  to  - 
which  the  employee  is  otherwise 
entitled,  or  credit  for  time  or  service. 
Employees  accepting  an  expanded 
development  opportunity  do  not  have  to 
sign  a  continued  service  agreement  cited 
in  5  U.S.C  41(M(aXl)  (Supplement 
1995). 

The  opportiiaity  to  participate  in  the 
Expanded  DevekipBental  Opportunity 
win  be  aBBOonced  annually. 


Instructions  for  application  and  the 
selection  criteria  will  be  included  in  the 
announcement  Final  selection  for 
participation  in  the  program  will  be 
made  by  the  Personnel  Management 
Board.  The  position  of  employees  on  an 
expanded  developmental  opportunity 
may  be  backfilled  with  employees 
temporarily  promoted,  contingent 
employees,  or  employees  assigned  via 
the  simplified  assignment  process  in 
ni.A.  However,  that  position  or  its 
equivalent  must  be  made  available  to 
the  employee  returning  from  the 
expanded  developmental  opportunity. 

2.  Training  for  Degrees 

Degree  training  is  an  essential 
component  of  an  organization  that 
requires  continuous  acquisition  of 
advanced  and  specialized  knowledge. 
Degree  training  in  the  academic 
environment  of  laboratories  is  also  a 
critical  tool  for  recruiting  and  retaining 
employees  with  or  reqiuring  critical 
skills.  Constraints  under  current  law 
and  regulation  limit  degree  pajrment  to 
shortage  occupations.  In  addition, 
current  government  wide  regulations 
authorize  payment  for  degrees  based 
only  on  recruitment  or  retention  needs. 
De^-ee  payment  is  not  permitted  for 
non-shortage  occupations  involving 
critical  skills. 

The  AVRDEC  proposes  to  expand  the 
authority  to  provide  degree  payment  for 
purposes  of  meeting  critical  skill 
requirements,  to  ensure  continuous 
acquisition  of  advanced  and  specialized 
knowledge  essential  to  the  organization, 
and  to  recruit  and  retain  personnel 
critical  to  the  present  and  future 
requirements  of  the  organization.  Degree 
payment  may  not  be  authorized  where 
it  would  result  in  a  tax  liability  for  the 
employee  without  the  employee's 
express  and  written  consent.  It  is 
expected  that  the  degree  payment 
authority  will  be  used  primarily  and 
largely  for  advanced  degrees,  except 
where  an  undergraduate  program  is 
necessary  to  the  attainment  of  an 
advanced  degree  or  credits.  Any 
variance  from  this  policy  must  be 
rigorously  determined  and  documented. 

The  AVRDEC  will  develop  guidelines 
to  ensure  competitive  approval  of 
degree  payment  and  that  such  decisions 
are  fully  doomiented.  In  addition,  this 
proposal  shall  be  implemented 
consistent  with  5  U.S.C  4107(b)(2). 

F.  Reviaed  Reduction-im-Force  (RIF) 
Procodurm 

Introdnctkm 

ModificatkMis  inclnde  limiting 
competitive  area  to  ocxnipational 
fnmilii  and  incraaains  ^e  emphasis  on 


performance  in  the  RIF  Process. 
Retention  criteria  are  in  the  following 
order,  tenure,  veterans'  preference, 
service  credit  adjusted  by  a  sum  of  the 
last  three  performance  ratings.  Current 
reduction  in  force  regulations/ 
procedures  have  been  adjusted  in  the 
context  of  the  occupational  family  and 
the  payband  classification  system.  Also 
regulations  are  being  modified  by 
substituting  "same  payband"  for  "same 
grade"  and  "one  payband  lower"  for 
"three  grades  lower'. 

Competitive  Areas 

The  AVRDEC  employees  located  at  Ft 
Eustis  (to  include  Hampton.  VA), 
Moffett  Field.  CA.  and  Redstone 
Arsenal,  AL  (to  include  individuals 
duty-stationed  at  Washington,  DC  and 
St  Paul.  MN).  will  each  be  in  separate 
competitive  areas.  Within  each 
geographic  competitive  area,  each  of  the 
four  occupational  fiamilies  will  be  a 
separate  competitive  area.  Bumps  and 
retreats  will  occur  only  within  the 
competitive  area  and  only  to  positions 
for  which  the  employee  is  qualified  in 
the  same  or  next  lower  payband. 

Com(>etitive  levels  will  be  established 
based  on  the  payband.  classification 
series,  and  where  responsibilities  are 
similar  enough  in  duties,  qualification 
requirements,  pay  schedules,  and 
working  conditions  so  that  an  employee 
may  be  reassigned  to  any  of  the  other 
positions  within  the  level  without 
requiring  significant  training  or  causing 
undue  interruption.  Separate 
competitive  levels  will  be  established 
for  positions  in  the  competitive  and 
excepted  service;  for  positions  filled  on 
a  full-time,  part-time,  intermittent, 
seasonal,  or  on-call  basis;  and  separate 
levels  will  be  established  for  positions 
filled  as  a  trainee  or  developmental. 

Retention 

Competing  employees  are  listed  on  a 
retention  register  in  the  order  shown 
below.  Each  tenure  group  has  three 
subgroups  (30%  or  higher  compensable 
veterans,  other  veterans,  and  non- 
veterans)  and  employees  appear  on  the 
retention  register  in  that  order.  Within 
each  subgroup,  employees  are  in  order 
of  years  cMf  aerrice  ad}«is(Bd  to  include 
performance  credit 
Tenure  I — (Career  employees) 
Tenure  D— (Career-Conditional 

employees) 
Tenure  ID — (Contingent  employees) 

In  the  Demanatratioo  Project  an 
employee  cna  bnrnp  into  a  position,  in 
the  same  occupatioaal  Cunily  in  the 
same  payband  or  one  below,  that  is 
currently  held  by  another  employee  in 
a  lower  tetintirm  wihyrmp.  An 
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employee  may  retreat  within  the  same 
occupational  family  in  the  same  band  or- 
one  payband  below  the  one  that  is 
currently  held  by  another  employee  in 
the  same  subgroup  who  has  lower 
adjusted  RIF  service  computation  date. 
A  preference  eligible  with  a 
compensable  service-connected 
disability  of  30  percent  or  more  may 
displace  employees  in  positions 
equivalent  to  five  GS  grades  below  the 
minimum  grade  level  of  his/her  current 

band. 

An  employee  with  a  current  aiuiual 
performance  rating  of  U  has  assignment 
rights  only  to  a  position  held  by  another 
employee  who  has  a  U  rating.  An 
employee  who  has  been  given  a  written 
decision  of  removal  because  of 
unacceptable  performance  will  be 
placed  at  the  bottom  of  the  retention 
register  for  his/her  competitive  level. 

Link  Between  Performance  and 
Retention 

An  employee  will  have  additional 
years  of  service  added  to  the  service 
computation  date  for  retention 
purposes.  The  credit  is  applied  for  each 
of  the  last  three  annual  performance 
ratings  of  record,  received  over  the  last 
four  years,  for  a  potential  credit  of  30 
years.  If  an  employee  has  less  than  three 
annual  performance  ratings  of  record, 
then  for  each  missing  rating,  a  rating  of 
0  will  be  assumed.  Ratings  given  under 
nonDemo  systems  will  be  converted  to 
the  demo  rating  scheme  and  provided 
the  equivalent  rating  credit. 
Rating  A  adds  10  years 
Rating  B  adds  7  yeArs 
Rating  C  adds  3  years 
Rating  U  adds  no  credit  for  retention 

Grade  and  Pay  Retention 

Except  where  waived  or  modified  in 
the  waivers  section  of  this  plan,  grade 
and  pay  retention  will  follow  current 
law  and  regulations. 

IV.  Training 

Introduction 

The  key  to  the  success  or  failure  of  the 
proposed  demonstration  project  will  be 
the  training  provided  for  all  involved. 
This  training  will  not  only  provide  the 
necessary  knowledge  and  skills  to  carry 
out  the  proposed  changes,  but  will  also 
lead  to  program  commitment  on  the  part 
of  participants. 

Training  at  the  beginning  of 
implementation  and  throughout  the 
demonstration  will  be  provided  to 
supervisors,  employees,  and  the 
administrative  staff  responsible  for 
assisting  managers  in  effecting  the 
changeover  and  operation  of  the  new 
system. 


The  elements  to  be  covered  in  the      , 
orientation  portion  of  this  training  will 
include:  (1)  a  description  of  the 
personnel  system,  (2)  how  employees 
are  converted  into  and  out  of  the 
system.  (3)  the  pay  adjustment  and/or 
bonus  process,  (4)  familiarization  with 
the  new  position  descriptions  and 
performance  objectives,  (5)  the 
performance  evaluation  management 
system.  (6)  the  reconsideration  process, 
and  (7)  the  demonstration  project 
administrative  and  formal  evaluation 
process. 

Supervisors 

The  focus  of  this  project  on 
management-centered  personnel 
administration,  with  increased 
supervisory  and  managerial  personnel 
management  authority  and 
accountability,  demands  thorough 
training  of  supervisors  and  managers  in 
the  knowledge  and  skills  that  will 
prepare  them  for  their  new 
responsibilities.  Training  will  include 
detailed  information  on  the  policies  and 
procedures  of  the  demonstration  project, 
skills  training  in  using  the  classification 
system,  position  description 
preparation,  and  performance 
evaluation.  Additional  training  may 
focus  on  nonproject  procedural 
techniques  such  as  interpersonal  and 
communication  skills. 

Administrative  Staff 

The  administrative  staff,  generally 
personnel  specialists,  technicians,  and 
administrative  officers,  will  play  a  key 
role  in  advising,  training,  and  coaching 
supervisors  and  employees  in 
implementing  the  demonstration 
project.  This  staff  will  need  training  in 
the  procedural  and  technical  aspects  of 
the  project. 

Employees 

The  AVRDEC,  in  conjunction  with  the 
education  and  development  assets  of  the 
CPACJCPOC,  will  train  employees 
covered  under  the  demonstration 
project.  In  the  months  leading  up  to  the 
implementation  date,  meetings  will  be 
held  for  employees  to  fully  inform  them 
of  all  project  decisions,  procedures,  and 
processes. 

V.  Conyenion 

Conversion  to  the  Demonstration  Project 

a.  Initial  entry  into  the  demonstration 
project  will  be  accomplished  through  a 
full  employee  protection  approach  that 
ensures  each  employee  an  initial  place 
in  the  appropriate  payband  without  loss 
of  pay.  Employees  serving  under  regular 
term  appointments  at  the  time  of  the 
implementation  of  the  demonstration 
project  will  be  converted  to  the 


contingent  employee  appointment. 
Position  announcement,  etc.  will  not  be 
required  for  these  contingent  employee 
appointments.  An  automatic  conversion 
from  current  GS/GM  grade  and  pay  into 
the  new  broadband  system  will  be 
accomplished.  Each  employee's  initial 
total  salary  under  the  demonstration 
project  will  equal  the  total  salary 
received  immediately  before  conversion. 
Employees  who  enter  the  demonstration 
project  later  by  lateral  reassignment  or 
transfer  will  be  subject  to  parallel  pay 
conversion  rules.  If  conversion  into  the 
demonstration  project  is  accompanied 
by  a  geographic  move,  the  employee's 
GS  pay  entitlements  in  the  new 
geographic  area  must  be  determined 
before  performing  the  pay  conversion, 
b.  Employees  who  are  on  temporary 
promotions  at  the  time  of  conversion 
will  be  converted  to  a  payband 
commensurate  with  the  grade  of  the 
position  to  which  promoted.  At  the 
conclusion  of  the  temporary  promotion, 
the  employee  will  revert  to  the  payband 
which  corresponds  to  the  grade  of 
record.  When  a  temporary  promotion  is 
terminated,  the  employee's  pay 
entitlements  will  be  determined  based 
on  the  employee's  position  of  record, 
with  appropriate  adjustments  to  reflect 
pay  events  during  the  temporary 
promotion,  subject  to  the  specific 
policies  and  rules  established  by  the 
AVRDEC.  In  no  case  may  those 
adjustments  increase  the  pay  for  the 
position  or  record  beyond  the  applicable 
pay  range  maximum  rate.  The  only 
exception  will  be  if  the  original 
competitive  promotion  armouncement 
stipulated  that  the  promotion  could  be 
made  permanent;  in  these  cases  actions 
to  make  the  temporary  promotion 
permanent  will  be  considered,  and  if 
implemented,  will  be  subject  to  all 
existing  priority  placement  programs. 

c.  Employees  who  are  covered  by 
special  salary  rates,  prior  to  the 
demonstration  project,  will  no  longer  be 
considered  a  special  rate  employee 
under  the  Demonstration  Project.  These 
employees  will,  therefore,  be  eligible  for 
full  locality  pay.  The  adjusted  salaries  of 
these  employees  will  not  change. 
Rather,  the  employees  will  receive  a 
new  basic  pay  rate  computed  by 
dividing  their  adjusted  basic  pay  (higher 
of  special  rate  or  locality  rate)  by  the 
locality  pay  factor  for  their  area.  A  full 
locality  adjustment  will  then  be  added 
to  the  new  basic  pay  rate.  Adverse 
action  and  pay  retention  provisions  will 
not  apply  to  the  conversion  process  as 
there  will  be  no  Aange  in  total  salary. 

d.  During  the  first  12  months 
following  conversion,  employees  will 
receive  pay  increases  for  non- 
competitive promotion  equivalents 


when  the  grade  level  of  the  promotion 
is  encompassed  within  the  same 
broadband,  the  employee's  performance 
warrants  the  promotion  and  promotions 
that  would  have  otherwise  occurred 
during  that  period.  Employees  who 
receive  an  in-level  promotion  at  the 
time  of  conversion  will  not  receive  a 
prorated  step  increase  equivalent  as 
defined  below. 

e.  At  the  time  of  conversion,  each 
employee's  salary  will  include  a  pro- 
rated increase  for  the  time  credited  to 
the  employee  toward  what  would  have 
been  the  employee's  next  within-grade 
increase.  This  adjustment  to  an 
employee's  base  pay  will  be  computed 
by:  calculating  the  ratio  of  the  number 
of  weeks  the  employee  will  have  spent 
in  the  current  step  through  the  week 
prior  to  the  day  of  conversion,  to  the 
total  number  of  weeks  in  the  employee's 
current  waiting  period  for  a  regular 
within-grade  increase;  and  multiplying 
that  ratio  by  the  dollar  value  of  the 
employee's  next  within-grade  increase 
at  the  time  of  conversion. 

Conversion  or  Movement  from  a  Project 
Position  to  a  General  Schedule  Position 

If  a  demonstration  project  employee  is 
moving  to  a  General  Schedule  (GS) 
position  not  under  the  demonstration 
project,  or  if  the  project  ends  and  each 
project  employee  must  be  converted 
back  to  the  GS  system,  the  following 
procedures  will  be  used  to  convert  the 
employee's  project  payband  to  a  GS- 
equivalent  grade  and  the  employee's 
project  rate  of  pay  to  GS  equivalent  rate 
of  pay.  The  converted  GS  grade  emd  GS 
rate  of  pay  must  be  determined  before 
movement  or  conversion  out  of  the 
demonstration  project  and  any 
accompanying  geographic  movement, 
promotion,  or  other  simultaneous 
action.  For  conversions  upon 
termination  of  the  project  and  for  lateral 
reassignments,  the  converted  GS  grade 
and  rate  will  become  the  employee's 
actual  GS  grade  and  rate  after  leaving 
the  demonstration  project  (before  any 
other  action).  For  transfers,  promotions, 
and  other  actions,  the  converted  GS 
grade  and  rate  will  be  used  in  applying 
any  GS  pay  administration  rules 
applicable  in  connection  with  the 
employee's  movement  out  of  the  project 
(e.g.,  promotion  rules,  highest  previous 
rate  rules,  pay  retention  rules),  as  if  the 
GS  converted  grade  and  rate  were 
actually  in  effect  immediately  before  the 
employee  left  the  demonstration  project. 

a.  Grade-Setting  Provisions:  An 
employee  in  a  payband  corresponding 
to  a  single  GS  grade  is  converted  to  that 
grade.  An  employee  in  a  payband 
corresponding  to  two  or  more  grades  is 


converted  to  one  of  those  grades 
according  to  the  following  rules: 

(1)  The  employee's  adjusted  rate  of 
basic  pay  under  the  demonstration 
project  (including  any  locality  payment) 
is  compared  with  step  4  rates  in  the 
highest  applicable  GS  rate  range.  (For 
this  purpose,  a  "GS  rate  range"  includes 
a  rate  in  (1)  the  GS  base  schedule,  (2) 
the  locality  rate  schedule  for  the  locality 
pay  area  in  which  the  position  is 
located,  or  (3)  the  appropriate  special 
rate  schedule  for  the  employee's 
occupational  series,  as  applicable.)  If  the 
series  is  a  two-grade  interval  series,  only 
odd-numbered  grades  are  considered 
below  GS-11. 

(2)  If  the  employee's  adjusted  project 
rate  eq^ials  or  exceeds  the  applicable 
step  4  rate  of  the  highest  GS  grade  in  the 
band,  the  employee  is  converted  to  that 
grade. 

(3)  If  the  employee's  adjusted  project 
rate  is  lower  than  the  applicable  step  4 
rate  of  the  highest  grade,  the  adjusted 
rate  is  compared  with  the  step  4  rate  of 
the  second  highest  grade  in  the 
employee's  payband.  If  the  employee's 
adjusted  rate  equals  or  exceeds  step  4 
rate  of  the  second  highest  grade,  the 
employee  is  converted  to  that  grade. 

(4)  This  process  is  repeated  for  each 
successively  lower  grade  in  the  band 
until  a  grade  is  found  in  which  the 
employee's  adjusted  project  rate  equals 
or  exceeds  the  applicable  step  4  rate  of 
the  grade.  The  employee  is  then 
converted  at  that  grade.  If  the 
employee's  adjusted  rate  is  below  the 
step  4  rate  of  the  lowest  grade  in  the 
band,  the  employee  is  converted  to  the 
lowest  grade. 

(5)  Exception:  If  the  employee's 
adjusted  project  rate  exceeds  the 
maximum  rate  of  the  grade  assigned 
under  the  above-described  "step  4"  rule 
but  fits  in  the  rate  range  for  the  next 
higher  applicable  grade  (i.e.,  between 
step  1  and  step  4),  then  the  employee 
shall  be  converted  to  that  next  hi^er 
applicable  grade. 

(6)  Exception:  An  employee  will  not 
be  converted  to  a  lower  grade  than  the 
grade  held  by  the  employee 
immediately  preceding  a  conversion, 
lateral  reassignment,  or  lateral  transfer 
into  the  project,  unless  since  that  time 
the  employee  has  undergone  a  reduction 
in  band. 

b.  Pay-Setting  Provisions:  An 
employee's  pay  within  the  converted  GS 
grade  is  set  by  converting  the 
employee's  demonstration  project  rate 
of  pay  to  GS  rate  of  pay  in  accordance 
with  the  following  rules: 

(1)  The  pay  conversion  is  done  before 
any  geographic  movement  or  other  pay- 
related  action  that  coincides  with  the 


employee's  movement  or  conversion  out 
of  the  demonstration  project. 

(2)  An  employee's  adjusted  rate  of 
basic  pay  under  the  project  (including 
any  locality  payment)  is  converted  to  a 
GS  adjusted  rate  on  the  highest 
applicable  rate  range  for  the  convCTted 
GS  grade.  (For  this  purpose,  a  "GS  rate 
range"  includes  a  rate  range  in  (1)  the 
GS  base  schedule,  (2)  an  applicable 
locality  rate  schedule,  or  (3)  an 
applicable  special  rate  schedide.) 

(3)  ff  the  highest  applicable  GS  rate 
range  is  a  locality  pay  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  GS  locality  rate  of  pay. 

It  this  rate  falls  between  two  steps  in  the 
locality-adjusted  schedule,  the  rate  must 
be  set  at  the  higher  step.  The  converted 
GS  unadjusted  rate  of  basic  pay  would 
be  the  GS  base  rate  corresponding  to  the 
converted  GS  locality  rate  (i.e.,  same 
step  position).  (If  this  employee  is  also 
covered  by  a  special  rate  schedule  as  a 
GS  employee,  the  converted  special  rate 
will  be  determined  based  on  the  GS  step 
position.  This  underlying  special  rate 
will  be  basic  pay  for  certain  purposes 
for  which  the  employee's  higher  locality 
rate  is  not  basic  pay.) 

(4)  U  the  highest  applicable  GS  rate 
range  is  a  special  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  special  rate.  U  this  rate 
falls  between  two  steps  in  the  special 
rate  schedule,  the  rate  must  be  set  at  the 
higher  step.  The  converted  GS 
unadjusted  rate  of  basic  pay  will  be  the 
GS  rate  corresponding  to  the  converted 
special  rate  (i.e.,  same  step  position). 

c.  Within-Grade  Increase — Equivalent 
Increase  Determinations:  Service  under 
the  demonstration  project  is  creditable 
for  within-grade  increase  purposes  upon 
conversion  back  to  the  GS  pay  system. 
Performance  p>ay  increases  (including  a 
zero  increase]  under  the  demonstration 
project  are  equivalent  increases  for  the 
purpose  of  determining  the 
commencement  of  a  within-grade 
increase  waiting  period  under  5  CFR 
531.405(b). 

Personnel  Administration 

All  personnel  laws,  regulations,  and 
gtiidelines  not  waived  by  this  plan  will 
remain  in  effect.  Basic  employee  rights 
will  be  safeguarded  and  merit  principles 
will  be  maintained.  Supporting 
personnel  specialists  will  continue  to 
process  personnel-related  actions  and 
provide  consultative  and  other 
appropriate  services. 

Automation 

The  AVRDEC  will  continue  to  use  the 
Defense  Civilian  Personnel  Data  System 
(DCPDS)  for  the  processing  of 
personnel-related  data.  Payroll  servicing 


11714 


Federal  Register  /  Vol.  62.  No.  48  /  Wednesday.  March  12.  1997  /  Notices 


will  continue  from  the  resp)ective 
payroll  offices. 

Local  automated  systems  will  be 
developed  to  support  computation  of 
performance  related  pay  increases  and 
awards  and  other  personnel  processes 
and  systems  associated  with  this 
project. 

Experimentation  and  Revision 

Many  aspects  of  a  demonstration 
project  are  experimental.  Modifications 
may  be  made  from  time  to  time  as 
experience  is  gained,  results  are 
analyzed,  and  conclusions  are  reached 
on  how  the  system  is  working.  The 
AVRDEC  will  make  minor 
modifications,  such  as  changes  in  the 
occupational  series  in  a  occupational 
family  without  further  notice.  Major 
changes,  such  as  a  change  in  the  number 
of  occupational  families,  will  be 
published  in  the  Federal  Register. 

VI.  Project  Duration 

•     Public  Law  103-337  removed  any 
mandatory  expiration  date  for  this 
demonstration.  The  project  evaluation 
plan  adequately  addresses  how  each 
intervention  will  be  comprehensively 
evaluated  for  at  least  the  first  5  years  of 
the  demonstration.  Major  changes  and 
modifications  to  the  interventions  can 
be  made  through  announcement  in  the 
Federal  Register  and  would  be  made  if 
formative  evaluation  data  warranted.  At 
the  5  year  point,  the  entire 
demonstration  will  be  reexamined  for 
either:  (a)  permanent  implementation, 
(b)  change  and  another  3-5  year  test 
period,  or  (c)  expiration. 

Vn.  Evaluation  Plan 

Chapter  47  (Title  5  U.S.C.)  requires 
that  an  evaluation  system  be 
implemented  to  measure  the 
effectiveness  of  the  proposed  personnel 
management  interventions.  An 
evaluation  plan  for  the  entire  laboratory 
demonstration  program  covering  24  DoD 
labs  was  developed  by  a  joint  OPM/ 
DOD  Evaluation  Committee.  A 


Comprehensive  evaluation  plan  was 
submitted  to  the  Office  of  Defense 
Research  &  Engineering  in  1995  and 
subsequently  approved  (Proposed  Plan 
for  Evaluation  of  the  Department  of 
Defense  S&T  Laboratory  Demonstration 
Program,  Office  of  Merit  Systems 
Oversight  &  Effectiveness,  June  1995). 
The  overall  evaluation  effort  will  be 
coordinated  and  conducted  by  OPM's 
Personnel  Resources  and  Development 
Center  (PRDC).  The  primary  focus  of  the 
evaluation  is  to  determine  whether  the 
waivers  granted  result  in  a  more 
effective  personnel  system  than  the 
current  as  well  as  an  assessment  of  the 
costs  associated  with  the  new  system. 

The  present  personnel  system  with  its 
many  rigid  rules  and  regulations  is 
generally  perceived  as  an  impediment  to 
mission  accomplishment.  The 
Demonstration  Project  is  intended  to 
remove  some  of  those  barriers  and 
therefore,  is  expected  to  contribute  to 
improved  organizational  performance. 
While  it  is  not  possible  to  prove  a  direct 
causal  link  between  intermediate  and 
ultimate  outcomes  (improved  personnel 
system  performance  and  improved 
organizational  effectiveness),  such  a 
linkage  is  hypothesized  and  data  will  be 
collected  and  tracked  for  both  types  of 
outcome  variables. 

An  intervention  impact  model 
(Appendix  B)  will  be  used  to  measure 
the  effectiveness  of  the  various 
personnel  system  changes  or 
interventions.  Additional  measures  will 
be  developed  as  new  interventions  are 
introduced  or  existing  interventions 
modified  consistent  with  expected 
effects.  Measures  may  also  he  deleted 
when  appropriate.  Activity-specific 
measures  may  also  be  developed  to 
accommodate  specific  needs  or  interests 
which  are  locally  unique. 

The  evaluation  model  for  the 
Demonstration  Project  identifies 
elements  critical  to  an  evaluation  of  the 
effectiveness  of  the  interventions.  The 
overall  evaluation  approach  will  also 


include  consideration  of  context 
variables  that  are  likely  to  have  an 
impact  on  project  outcomes:  e.g.,  HRM 
regionalization,  downsizing,  cross- 
service  integration,  and  the  general  state 
of  the  economy.  However,  the  main 
focus  of  the  evaluation  will  be  on 
intermediate  outcomes,  i.e.,  the  results 
of  specific  personnel  system  changes 
which  are  expected  to  improve  human 
resources  management.  The  ultimate 
outcomes  are  defined  as  improved 
organizational  effectiveness,  mission 
accomplishment,  and  customer 
satisfaction. 

Data  from  a  variety  of  different 
sources  will  be  used  in  the  evaluation. 
Information  from  existing  management 
information  systems  supplemented  with 
perceptual  data  will  be  used  to  assess 
variables  related  to  effectiveness. 
Multiple  methods  provide  more  than 
one  perspective  on  how  the 
demonstration  project  is  working. 
Information  gathered  through  one 
method  will  be  used  to  validate 
information  gathered  through  another. 
Confidence  in  the  findings  will  increase 
as  they  are  substantiated  by  the  different 
collection  methods.  The  following  types 
of  data  will  be  collected  as  part  of  the 
evaluation:  (1)  Workforce  data;  (2) 
personnel  office  data;  (3)  employee 
attitudes  and  feedback  using  surveys, 
structured  interviews,  and  focus  groups; 
(4)  local  activity  histories;  and,  (5)  core 
measures  of  laboratory  effectiveness. 

VIII.  Demonstration  Project  Costs 

Costs  associated  with  the 
development  of  the  personnel 
demonstration  system  include  software 
automation,  training,  and  project 
evaluation.  All  funding  will  be  provided 
through  the  ATCOM/ AVRDEC  (prior  to 
BRAC  implementation)  and  the  U.S. 
Army  Aviation  and  Missile  Command 
and  AVRDEC  budgets  (after  BRAC 
implementation).  The  projected  annual 
expenses  for  each  area  is  summarized  in 
Table  1. 


Table  1 — Projected  Developmental  Costs 

[Then-year  dollars  in  ttwusands] 


FY  96 

FY  97 

FY  98 

FY  99 

FY  00 

FY  01 

$33 

25 

6 

$16K 
25 

1 

$25 

Project  Evaluation      « 

$13 

$25 

$25 

Totals ~ - - 

13 

64 

42 

25 

25 

25 

DC.  Required  Waivers  to  Law  and 
Regulation 

Public  Law  103-337  gave  the  DoD  the 
authority  to  experiment  with  several 


personnel  management  innovations.  In 
addition  to  the  authorities  granted  by 
the  law,  the  following  are  the  waivers  of 
law  and  regulation  that  will  be 


necessary  for  implementation  of  the 
Demonstration  P^ject.  In  due  course, 
additional  laws  and  regulations  may  be 
identified  for  waiver  request. 
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1.  Title  5.  U.S.  Code 

Chapter  31,  Section.3111:  Acceptance 
of  Volunteer  Service — the  extent  that 
the  acceptance  of  retired  or  separated 
engineers  and  scientists  are  not 
included  as  volunteers  under  current 
statute. 

Chapter  33,  Section  3324: 
Appointment  to  positions  classified 
above  GS-15. 

Chapter  41.  Section  4107:  Pay  for 
Degrees. 

Chapter  41.  Section  4108:  Employee 
Agreements;  Service  after  Training — To 
the  extent  that  employees  who  accept  an 
expanded  developmental  opportunity 
(sabbatical)  do  not  have  to  sign  a 
continued  service  agreement. 

Chapter  43.  Sections  4301(3): 
Definitions. 

Chapter  43,  Section  4302: 
Establishment  of  Performance  Appraisal 
Systems. 

Chapter  43.  Section  4303(a),  (b),  and 
(c):  Actions  based  on  Unacceptable 
Performance. 

Chapter  51,  Sections  5101-5111: 
Related  to  classification  standards  and 
grading;  to  the  extent  that  white  collar 
employees  will  be  covered  by 
broadbanding.  Pay  category 
determination  criteria  for  federal  wage 
system  positions  remain  unchanged. 
Chapter  53.  Sections  5301.  5302  (8) 
and  (9),  5303,  and  5304:  sections  5301, 
5302,  and  5304  are  waived  only  to  the 
extent  necessary  to  allow  demonstration 
project  employees  to  be  treated  as 
General  Schedule  employees  and  to 
allow  basic  rates  of  pay  under  the 
demonstration  project  to  be  treated  as 
scheduled  rates  of  pay.  This  waiver  does 
not  apply  to  ST  employees  who 
continue  to  be  covered  by  these 
provisions,  as  appropriate. 

Chapter  53.  Section  5305:  Special 
Rates. 

Chapter  53,  Sections  5331-5336: 
General  Schedule  pay  rates. 

Chapter  53,  Sections  5361-5366: 
Grade  and  pay  retention — This  waiver 
applies  only  to  the  extent  necessary  to 
(1)  replace  "grade"  with  "pay  band";  (2) 
allow  demonstration  project  employees 
to  be  treated  as  General  Schedule 
employees;  (3)  provide  that  pay 
retention  provisions  do  not  apply  to 
conversions  from  General  Schedule 
special  rates  to  demonstration  project 
pay.  as  long  as  total  pay  is  not  reduced, 
and  to  reductions  in  pay  due  solely  to 
the  removal  of  a  supervisory  pay 
adjustment  upon  voluntarily  leaving  a 
supervisory  position;  and  (4)  provide 
that  an  employee  on  pay  retention 
whose  performance  rating  is  "U"  is  not 
entitled  to  50  percent  of  the  amount  of 
the  increase  in  the  maximum  rate  of 


basic  pay  payable  for  the  pay  band  of 
the  employee's  position.  This  waiver 
does  not  apply  to  ST  employees  unless 
they  move  to  a  GS-equivalent  position 
under  the  demonstration  project  under 
conditions  that  trigger  entitlement  to 
pay  retention. 

Chapter  55,  Section  5545:  Hazardous 
duty  differential— This  waiver  applies 
only  to  the  extent  necessary  to  allow 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees. 
This  waiver  does  not  apply  to  ST 
employees. 

Chapter  57,  Section  5753,  5454,  and 
5755:  Recruitment  and  Relocation 
Bonuses,  Retention  Allowances  and 
Supervisory  Differentials — This  waiver 
applies  only  to  the  extent  necessary  to 
allow  employees  and  positions  under 
the  demonstration  project  to  be  treated 
as  employees  and  positions  under  the 
General  Schedule.  This  waiver  does  not 
apply  to  ST  employees  who  continue  to 
be  covered  by  these  provisions,  as 
appropriate. 

Chapter  75,  Section  7512(3):  Adverse 
actions — ^This  waiver  applies  only  to  the 
extent  necessary  to  replace  "grade"  with 
"pay  band'. 

Chapter  75,  Section  7512(4):  Adverse 
actions — This  waiver  applies  only  to  the 
extent  necessary  to  provide  that  adverse 
action  provisions  do  not  apply  to  (1) 
conversions  from  General  Schedule 
special  rates  to  demonstration  project 
pay,  as  long  as  total  pay  is  not  reduced 
and  (2)  reductions  in  pay  due  to  the 
removal  of  a  supervisory  pay  adjustment 
upon  voluntary  movement  to 
nonsupervisory  positions. 

2.  Title  5.  Code  of  Federal 
Regulations. 

Part  300.601-605,  Time-in-Grade 
requirements  (Restrictions  eliminated 
under  the  demonstration). 

Part  308.101  through  308.103 
Volunteer  Service  (to  the  extent  that 
retired  engineers/ scientists  can  perform 
voluntary  services). 

Part  315.801  and  315.802, 
Probationary  Period  (Demonstration 
project  employees  in  some  occupational 
families  will  have  extended 
probationary  period). 

Part  316.301,  Term  Appointments 
(adding  years  to  exceed  4). 

Part  316.303.  Tenure  of  Term 
Employees  (Demonstration  allows  for 
conversion). 

Part  316.305,  Eligibility  for  Within- 
Grade  Increases. 

Part  351.402(b)  Competitive  Areas 
(Demonstration  establishes  Competitive 
Areas  by  Occupational  Family. 

Part  351.504,  Credit  for  Performance: 
as  it  relates  to  years  of  credit. 

Part  351.701,  Assignment  Involving 
Displacement:  to  the  extent  that 


employees  bump  and  retreat  ri^ts  will 
be  limited  to  one  payband  except  in  the 
case  of  30%  preference  eligibles  which 
is  a  position  equivalent  to  five  GS 
grades  below  the  minimum  grade  level 
of  his/her  payband. 

Part  430  Subpart  B  Performance 
Appraisal  for  General  Schedule, 
Prevailing  Rate,  and  Certain  Other 
Employees:  Employees  under  the 
demonstration  project  will  not  be 
subject  to  the  requirements  of  this 
subpart. 

Part  432:  Modified  to  the  extent  that 
an  employee  may  be  removed,  reduced 
in  band  level  with  a  reduction  in  pay. 
reduced  in  pay  writhout  a  reduction  in 
band  level,  and  reduced  in  bfmd  level 
without  a  reduction  in  i>ay  based  on 
unacceptable  performance.  Also 
modified  to  delete  reference  to  critical 
element.  For  employees  who  are 
reduced  in  band  level  without  a 
reduction  in  pay.  Sections  432.105  and 
432.106(a)  do  not  apply. 

Part  432.  Sections  104  and  105: 
Proposing  and  Taking  Action  Based  on 
Unacceptable  Performance:  In  so  far  as 
references  to  "critical  elements"  are 
deleted  and  adding  that  the  employee 
may  be  "reduced  in  grade,  or  pay.  or 
removed"  if  performance  does  not 
improve  to  acceptable  levels  after  a 
reasonable  opportunity.  In  addition, 
requirements  waived  to  the  extent  that 
a  reduction  in  band  level  is  taken  based 
on  skill  utilization  criteria  when  there  is 
no  reduction  in  pay. 

Part  511  Classification  Under  the 
General  Schedule:  (to  the  extent  that 
grades  ire  changed  to  broadbands,  and 
that  white  collar  positions  are  covered 
by  broadbanding). 

Part  530,  Subpart  C:  Special  salary 

rates. 

Part  531,  Subparts  B,  D.  and  E: 
Determining  rate  of  basic  pay,  wi thin- 
grade  increases,  and  quality  step 
increases. 

Part  531.  Subpart  F:  Locality  pay— 
This  waiver  applies  only  to  the  extent 
necessary  to  allow  demonstration 
project  employees  to  be  treated  as 
General  Schedule  employees,  and  basic 
rates  of  pay  under  the  demonstration 
project  to  be  treated  as  scheduled 
annual  rates  of  pay.  This  waiver  does 
not  apply  to  ST  employees  who 
continue  to  he  covered  by  these 
provisions,  as  appropriate. 

Part  536,  Grade  and  pay  retention— 
This  waiver  applies  only  to  the  extent 
necessary  to  (1)  replace  "grade"  with 
"pay  band";  (2)  provide  that  pay 
retention  provisions  do  not  apply  to 
convereions  from  General  Schedule 
special  rates  to  demonstration  project 
pay.  as  long  as  total  pay  is  not  reduced, 
and  to  reductions  in  pay  due  solely  to 
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the  removal  of  a  sup>ervisory  pay 
adjustment  upon  voluntarily  leaving  a 
supervisory  position;  and  (3)  provide 
that  an  employee  on  pay  retention 
whose  performance  rating  is  "U"  is  not 
entitled  to  50  percent  of  the  amount  of 
the  increase  in  the  maximum  rate  of 
basic  pay  payable  for  the  pay  band  of 
the  employee's  position.  This  waiver 
does  not  apply  to  ST  employees  unless 
they  move  to  a  GS-equivalent  position 
under  the  demonstration  project  under 
conditions  that  trigger  entidement  to 
pay  retention. 

Part  550.703:  Severance  Pay— This 
waiver  applies  only  to  the  extent 
necessary  to  modify  the  deSnition  of 
"reasonable  offer"  by  replacing  "two 
grade  or  pay  levels"  with  "one  band 
level"  and  "grade  or  pay  level"  with 
"band  level". 

Part  550.902:  Hazardous  Duty 
Differential — This  waiver  applies  only 
to  the  extent  necessary  to  allow 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees. 
This  waiver  does  not  apply  to  ST 
employees. 

Part  575,  Subparts  A.  B.  C.  and  D: 
Recruitment  Bonuses,  Relocation 
Bonuses,  Retention  Allowances,  and 
Su{>ervisory  Differentials — This  waiver 
applies  only  to  the  extent  necessary  to 
allow  employees  and  position  under  the 
demonstration  project  covered  by  broad 
banding  to  be  treated  as  employees  and 
positions  under  the  General  Schedule. 
This  waiver  does  not  apply  to  ST 
employees  who  continue  to  be  covered 
by  these  provisions,  as  appropriate. 

Part  591,  Subpart  "B:  Cost-of-Living 
Allowances  and  Post  Differential- 


Nonforeign  Areas — This  waiver  applies 
only  to  the  extent  necessary  to  allow 
demonstration  project  employees  to  be 
treated  as  employees  under  the  General 
Schedule.  This  waiver  does  not  apply  to 
ST  employees  who  continue  to  be 
covered  by  these  provisions,  as 
appropriate. 

Part  752.401  (a)(3):  Adverse  Actions— 
This  waiver  applies  only  to  the  extent 
necessary  to  replace  "grade"  with  "p>ay 
band". 

Part  752.401  (a)(4):  Adverse  Actions— 
This  waiver  applies  only  to  the  extent 
necessary  to  provide  that  adverse  action 
provisions  do  not  apply  to  (1) 
conversions  from  General  Schedule 
special  rates  to  demonstration  project 
pay,  as  long  as  total  pay  is  not  reduced 
and  (2)  reductions  in  pay  due  to  the 
removal  of  a  supervisory  pay  adjustment 
upon  voluntary  movement  to 
nonsupervisory  positions. 

Appendix  A:  Occupational  Series  bj 
Occupational  Family 

I.  Engineers  &  Scientists 
0180    Engineering  Research  Psychologist, 

Engineering  Psychologist 
0801     General  Engineer,  Human  Factors 

Engineer,  Value  Analysis  Engineer 
0806     Materials  Engineer 

Mechanical  Engineer 
Electrical  Engineer 
Computer  Engineer 
Electronics  Engineer 
Aerospace  Engineer,  Senior 
Research  Scientist 
0896     Industrial  Engineer 
1301     Physical  Scientist 
1515    Operations  Research  Analyst 
1520    Mathematician 
n.  E&S  Support 
0301     Data  ft  Configuration  Management. 
Standardization 


0830 
0850 
0854 
0855 
0861 


0334  Computer  Specialist 

0346  Logistics  Management  Specialist 

0802  Aerospace  Engineering  Technician 

0856  Electronics  Technician 

1082  Technical  Information  Writer 

1083  Technical  Publications  Editor 

1084  Visual  Information  Specialist 
1103  Industrial  Property  Management 

Specialist 

1410  Librarian  (Physical  Sciences  ft 

Engineering) 

1412  Technical  Information  Specialist 

1601  Maintenance  Program  Specialist, 

Equipment  Manager 

1670  Equipment  Specialist 

1910  Quality  Assurance  Specialist 

2001  General  Supply  Specialist 

2181  Aircraft  Pilot 
m.  Business  Management 

0018  Safety  ft  Occupational  Specialist 

0201  Personnel  Management  Specialist 

0301  Misc  Administrative  ft  Program 

0341  Administrative  Officer 

0343  Management/Program  Analyst 
0510  Operating  Accountant 

0560  Budget  Analyst 
0905  Attorney  Advisor 
1035  Public  A^irs  Officer 
1060  Photographer 

1071  TV  Production  Specialist 

1102  Contract  Specialist 
rV.  General  Support 

0303  Misc  Clerk  and  Assistant 

0312  Clerk-Stenographer 

0318  Secretary 

0326  Office  Automation  Clerk 

0344  Management  Assistant 
0525  Accounting  Technician 

0561  Budget  Assistant 

1105  Purchasing  Agent 

1106  Procurement  Technician, 
Procurement  Assistant 

2005  Supply  Clerk,  Supply  Technician 

2134  Shipping  Clerk 

BILLING  COOC  e32S-01-P 


Appendix  B:  Project  Evaluation  and  Oversight 

Intervention  Impact  Model  -  £>oD  Lab  Demonstration  Program 

1.  Compensation 


9  97 


INTERVENTION 

EXPECTED  EFFECTS 

MEASURF.S 

DATA 
SOURCES 

a.  Broadbanding 

-increased  organizational 
flexibility 

-perceived  flexibility 

-attitude  survey 

-reduced  administrative 

-personnel  office 

workload,  paperwoik 

data.PME 

reduction 

. 

lesuto,   attitude 
survey 

-advanced  injure  rates 

-starting  salaries  of  banded  v. 
non-banded  employees 

•workforce  data 

-slower  pay  progression  at 

-progression  of  new  hires  over 

-workforce  data 

entry  levels 

time  by  band,  career  path 

-increased  pay  potential 

-mean  salaries  by  band,  career 
path,  demographics 
-total  payroll  cost 

-workforce  data 

-increased  satisfaction  with 

-employee  percqjtions  of 

-workforce  data 

advancement 

advancement 

-increased  pay  satisfiiurtion 

-pay  satisfaction, 
internal/external 

-attitude  survey 

-improved  recruitment 

equity 

-personnel  office 

-offer/acceptance  ratios 

<tyta 

-no  change  in  high  grade 

-workforce  data 

(GS-14/1S)  distribution 

-number/percent^^  of  high 
grade 

b.  Conversion 

-employee  acceptance 

salaries  pre/post  banding 

-attitude  survey 

buy-in 

-workforce  data 

equity, 
fairness 
-cost  as  a  percent  of  payroll 
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2.  Performance  Management 


INTERVENTION 


a.  Cash  swards/ 

bODUSCo  . 


b.  Performance/ 
contribution 
based  pay 
progression 


c.  New  appraisal 
process 


d.  Performance 
develofaneat 


EXPECTED  BENEFITS 


-reward/motivate 
performance 

-to  support  fair  and 
appropriate  distribution  of 
awards 


-increased  pay-performance 
link 

-improved  performance 
feedback 


-decreased  turnover  of  high 
performers/increased 
turnover  of  k>w 
performers 
-differential  pay 
progression  of  high/low 
performers 
-alignment  of 
organizational 
and  individual  performance 
expectations  and  results 


•increased  employee 
involvement  in 
performance  planning  and 
assessment 

-reduced  administrative 
burden 
-improved  communication 

-better  communication  of 
performance  expectations 


-improved  satisfaction  aod 
quality  of  workforce 


MEASURES 


-perceived  motivational  power 


-amount  and  number  of  awards 
by  career  path,  demographics, 
-perceived  fairness  of  awards 
-satisfaction  with  monetary 
awards 

-perceived  pay-performance  link 
-perceived  fairness  of  ratings 
-satisfactions  with  ratings 
-employee  trust  in  supervisors 
-adequacy  of  performance 

feedback 
-turnover  by  performance  rating 
category 


-pay  progression  by 

performance 

rating  category,  career  padi 

-linkage  of  performance 
*  expectations  to  strategic  plans/ 
goals 
•performance  expectations 

-perceived  involvement 

-performance  management 
procedures 

-employee  and  supervisor 
perception  of  revised 
procedures 
-perceived  fairness  of  process 

-feedback  and  coaching 
procedures  used 
•time,  ftinds  spend  on  training 

by 

deraogr^)hics 

-crgauzational  commitment 
-perceived  workforce  quality 


DATA 
SOURCES 


-attitude  survey 


-workforce  data 

-attitude  survey 
-attitude  survey 


-attitude  survey 
-attitude  survey 
-attitude  survey 
-attitude  survey 
-attitude  survey 

-workforce  data 


-workforce  data 

-performance 
expectations, 
strategic  plans 

-attitude  survey/ 
focus  groups 

-attitude  survey/ 
focus  groups 

-personnel 
regulations 

-attitude  survey 

-focus  group 

-focus  groiqM 

-personnel  office 
data 

-training  records 
-attitude  surveys 
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3.  "White  Collar"  Classification 


INTERVENTION 


a.  Improved 
classification 
systems  witfi 
generic 
standards 


b.  Classification 
authority 
delegated 
to  managers 


c.  Dual  career 
ladder 


EXPECTED  EFFECTS 


-reduction  in  amount  of 
time  and  paperwork  spent 
on  classification 


-ease  of  use 


-improved  recruitment  of 
employees  with 
appropriate  skills 


-increased  supervisory 
authority/accountability 
-decreased  conflict  between 
management  and  personnel 
staff 


-no  negative  impact  on 
internal  pay  equity 

-increased  flexibility  to 
assign  employees 
-improved  internal  mobility 
-increased  pay  equity 
-flatter  organization 


-improved  quality  of 
supervisory  staff 


MEASURES 


-time  speai  on  classification 

procedures 

-reduction  of  paperwork/number 

of  personnel  actions 
(classificatioa/promotion) 
-managers'  percq>ti(Mis  of  time 

Mvings,  ease  of  use,  improved 
ability  to  recruit 
-quality  of  recruits 
^)erceived  quality  of  recruits 
•GPA's  of  new  hires, 
educational 
levels 


-perceived  authority 

-number  of  classification 
disputes/appeals  pre/post 

-management  satis&iction  with 

service  provided  by  personnel 
office 

-internal  pay  equity 


-assignment  flexibility 

-sup/non-sup  ratios 
-pax:eived  internal  mobility 
-perceived  pay  equity 
-supcrvisOTy/non-supervisory 

ratios 
-employee  perceptions  of 
quality     ofsupervison 


DATA 
SOURCES 


•personnel  ofiBce 
data 


-attitude  survey 


-focus  groups/ 
interviews 
-personnel  office 
data 


-attitude  survey 

-personnel 
records 

-attitude  survey 

-attitude  survey 


-focus  groups, 
surveys 

-workforce  data 
-attitude  survey 
-attitude  survey 
•workforce  data 

-attitude  survey 
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4.  RIF 


INTERVENTION 

EXPEClHDEI-FtCI^ 

MEASURF.S 

DATA 
SOURCES 

Modified  RIF 

-prevent  loss  of  high 
performing  employees 
with  needed  skills 
-contain  cost  and  disruption 

-separated  employees  by 
demographics,  performance 

-satisfaction  with  RIF  process 

-cost  comparisons  of  traditional 

V.  modified  RIF 
-time  to  conduct  RIF 

-number  of  appeals/ 
reinstatements 

-workforce  data 
-attitude  survey/ 
focus  groups 
-attitude  survey/ 
focus  groups 

6.  CONTEXT 

INTERVENTION 

EXPECTED  EFFECTS 

MEASURES 

DATA 
SOURCES 

a.  Regionalization 

-reduced  servicing  ratio/ 
cost 

-HR  servicing  ratio 

-average  cost  per  employee 
served 

•workforce  data/ 
personnel  office 
data 

-workforce  data/ 
personnel  office 
dua 

-no  negative  impact  on 
service  quality 

-service  quality,  timeliness 

-attitude  survey/ 
focus  groups 

- 

b.  GPRA 

-improved  organizational 
perfonnance 

-other  measures  to  be  developed 

-as  established 

5.  COMBINATION  OF  ALL  INTERVENTIONS 


INTERVENTION 

EXPECTED  EFFECTS 

MEASURES 

DATA 
SOURCES 

All 

•improved  organizational 

-combination  of  personnel 

-all  data  sources 

effectiveness 

measures 

-improved  management  of 

-employee/management 

-attitude  survey 

R&D  workforce 

satisfaction 

-improved  planning 

-planning  procedures 

-strategic 
planning 
documents 

-cross  functional 

-perceived  effectiveness  of 

-organizational 

coordination 

plaiming  procedures 

charts 

-actual/perceived  coordination 

-attitude  survey 

-increased  product  success 

-customer  satisfaction 

-customer 
satisfaction 
surveys 

-cost  of  innovation 

-project  training/development 

-demo  project 

cost  (staff  salaries,  contract 

records 

cost,     training  hours  per 

-contract 

employee) 

documents 

BIUJNG  CODE  632S-01-C 

Appendix  C:  Performance  Elements 

All  employees  will  be  rated  against  at  least 
the  five  generic  performance  elements  listed 
through  "e"  below.  Technical  competence  is 
a  mandatory  critical  element.  Other  elements 
may  be  identified  as  critical  by  agreement 
between  the  rater  and  the  employee. 
Generally,  any  performance  element 
weighted  25  or  higher  should  be  critical. 
However,  only  those  employees  whose  duties 
require  manager/leader  responsibilities  will 
be  rated  on  element  "f."  Supervisors  will  be 
rated  against  an  additional  critical 
performance  element,  listed  at  "g"  below: 

a.  Technical  Competence.  Exhibits  and 
maintains  current  technical  knowledge, 
skills,  and  abilities  to  produce  timely  and 
quality  work  with  the  appropriate  level  of 
supervision.  Makes  prompt,  technically 
sound  decisions  and  recommendations  that 
add  value  to  mission  priorities  and  needs. 
For  appropriate  career  paths,  seeks  and 
accepts  developmental  and/or  special 
assigimients.  Adaptive  to  technological 
change.  (Weight  range:  15  to  50) 

b.  Working  Relationships.  Accepts  personal 
responsibility  for  assigned  tasks.  Considerate 
of  others'  views  and  open  to  compromise  on 


areas  of  difference,  if  allowed  by  technology, 
scope,  budget,  or  direction.  Exercises  tact  and 
diplomacy  and  maintains  effective 
relationships,  particularly  in  immediate  work 
environment  and  teaming  situations.  Always 
willing  to  give  assistance.  Shows  appropriate 
respect  and  courtesy.  (Weight  Range:  5  to  15) 

c.  Conununications.  Provides  or  exchanges 
oral/written  ideas  and  information  in  a 
maimer  that  is  timely,  accurate  and  cogent. 
Listens  effectively  so  that  resultant  actions 
show  understanding  of  what  was  said. 
Coordinates  so  that  all  relevant  individuals 
and  functions  are  included  in,  and  informed 
of,  decisions  and  actions.  (Weight  Range:  5  to 

15) 

d.  Resource  Management.  Meets  schedules 
and  deadlines,  and  accomplishes  work  in 
order  of  priority;  generates  and  accepts  new 
ideas  and  methods  for  increasing  work 
efficiency;  effectively  utilizes  and  property 
controls  available  resources;  supports 
organization's  resource  development  and 
conservation  goals.  (Weight  Range:  15  to  50) 

e.  Customer  Relations.  Demonstrates  care 
for  customers  through  respectful,  courteous, 
reliable  and  conscientious  actions.  Seeks  out 
and  develops  solid  working  relationships 
with  customers  to  identify  their  needs, 
quantifies  those  needs,  and  develops 


practical  solutions.  Keeps  customer  informed 
and  prevents  surprises.  Within  the  scope  of 
job  responsibility,  seeks  out  and  develops 
new  programs  and/or  reimbursable  customer 
work.  (Weight  Range:  10  to  50) 

f.  Management/Leadership.  Actively 
furthers  the  mission  of  the  organization.  As 
appropriate,  participates  in  the  development 
and  implementation  of  strategic  and 
operational  plans  of  the  organization, 
cievelops  and  implements  tactical  plans. 
Exercises  leadership  skills  within  the 
environment.  Mentors  junior  persoimel  in 
career  development,  technical  competence, 
and  interpersonal  skills.  Exercises  due 
responsibility  of  technical/acquisition/ 
organizational  positions  assigned  to  them. 
(Weight  Range:  0  to  50) 

g.  Supervision/EEO.  Works  toward 
recniitiiig,  developing,  motiiwting,  and 
retaining  quality  team  members;  takes 
timely/appropriate  personnel  actions,  applies 
EEO/merit  principles:  communicates  mission 
and  organizational  goals;  by  example,  creates 
a  positive,  safe,  and  challenging  work 
enviioimient;  distributes  work  and  empowers 
team  members.  (Weight  Range:  IS  to  50) 

HLUNO  OOOE  63K-01-P 
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Appendix  D.  Benchmaric  Perfonnance  Standards 

ELEMENT  POINT-RANGES  AND  PERFORMANCE  STANDARDS 

THESE  BENCHMARK  PERFORMANCE  STANDARDS  ARE  USED  TO  EVALUATE  AND  SCORE  PERFORMANCE 
AGAINST  THE  WEIGHTED  PERFORMANCE  ELEMENTS.  THIS  SHEET  MUST  BE  USED  D4  CONJUNCTION  WFTH 
BENCHMARK  JOB  DESCRIPTION  AND  PERFORMANCE  OBJECTIVES 


Wednesday 
March  12,  1997 


Z       1 


i«S-5'«SS!*>i:SSS:j;SK:S:^ 


dDccfitioful  aiitiative,  versatility,  originality,  and  creativity.  This 
individual  dcsoMostrates  the  abifity  to  fftap,  undostand,  orgaaize, 
and  coBvty  complex  issues  to  odMTs  and  carry  the  job  assignment 
|o  successftil  completion  with  minimum  direct  supervisioa. 
Itoformauce  elementt  were  effectively  achieved  utilizing 
cooperation,  responsiveness,  conflict  avoidance,  or  ctrnflict 
resolution.  Written  and  oral  communications  were  ^)propriatety 
demonstrated  effectively  and  efficiently.  Perfonnance  elements 
were  achieved  with  demonstrated  leadership,  integrity, 
competency,  commitment,  candor,  and  sense  of  duty. 


ELEMENT  WEK9frS 


70%  Pedbrmance  ekmeots  were  attained  effectiveiy  and 
effideotty  with  consistently  high  quality  and  quantity  of  work. 
This  individual  has  demonstrated  the  ability  to  complete  the  jcb 
assignments  io  an  efficient,  orderly  sequence  that  culminated  in 
results  diat  were  timely,  correct,  diorough  and  cost  effective. 
Performance  elements  were  attained  with  consistently  above 
avenge  qaali^  and  reliability  while  effectively  utilizing  accepted 
prooe&ires  and  resohnng  pn4>iems  widi  skill  and  resourcefiilness. 
Perfermance  ekmoits  were  attained  with  consistently  productive 
coopertfive  effixts  and  with  clear,  precise,  and  convincing  written 
and  oral  communication. 


9il7«  Performgiee  elements  were  aceompiaied,  iwrc  miaatly 
i|jiabk,  and  delivered  without  unacceptable  delays.  Procedures 
%xt  mioonaliy  correct  and  problems  were  deah  widi 
sitisftctotify.  Attained  performance  elements,  using  work 
methodology  diat  demonstrated  a  reasonable  d^ree  of  cooperation 
with  others  widi  clear  and  coodse  written  and  oral 
comnwroications, 

UNSATISFACTORY 
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Part  IX 


Environmental 
Protection  Agency 


II 
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Performance  elements  were  not  successfully  completed  because  of  faihire  in  quality,  quantity,  completeness, 
responsiveness,  or  timeliness  of  work.  Performance  elements  products  were  deficient,  bec«ise  they  were  contrary 
to  direction  or  guklelines;  did  not  meet  minimum  specifications;  were  inconsistent  wid)  organizational  procedures; 
were  significantly  flawed  or  substandard  in  quality;  demonstrated  insufficient  technical  knowledge  or  skill;  were 
incomplete;  were  unacceptably  late;  lacked  essential  cooperative  involvement  or  sappoil,  or  problems  that  sose 
during  perfbraiance  of  performance  elements  activities  were  not  satisfactory  resolved. 
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ENVIRONMENTAL  PROTECHON 
AGENCY 

40  CFR  Part  132 

(FRL-670e-8J 

RIN2040-AC04 

Final  Revisions  to  the  Polychlorlnated 
BIphenyl  Criteria  for  Human  Health  and 
Wildlife  for  the  Water  Quality  Guidance 
for  tfie  Graat  Lakes  System 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Final  rule. 

SUMMARY:  EPA  is  publishing  final 
revisions  to  the  polychlorinated 
biphenyl  (PCB)  ambient  water  quality 
criteria  for  human  health  and  wildlife 
for  the  final  Water  Quality  Guidance  for 
the  Great  Lakes  System  that  was 
published  in  March  1995  (the  1995 
Guidance).  The  final  revisions  are 
limited  to  the  method  for  calculating  a 
composite  baseline  bioaccumulation 
factor  (BAF)  for  PCBs  and  the  method 
for  calculating  a  composite  octanol- 
water  partition  coefficient  (Ko*)  for 
PCBs.  After  reviewing  all  public 
comments,  EPA  concluded  that  the 
approach  it  proposed  in  October  1996 
for  calculating  a  composite  baseline 
BAF,  using  the  second  alternative 
proposed  for  calculating  a  comfKraite 
Ko».  for  PCBs  would  be  preferable  to  the 
approach  used  in  the  1995  Guidance 
because  it  would  more  appropriately 
relate  the  concentrations  of  the  PCB 
congeners  in  tissue  to  the 
concentrations  of  the  PCB  congeners  in 
water.  Consequently,  EPA  is  today 
revising  the  human  health  cancer 
criterion  for  PCBs  from  3.9E-6  ug/L  to 
6.7E-6  ug/L,  and  the  wildlife  criterion 
for  PCBs  from  7.4E-5  ug/L  to  1.2E-4  ug/ 
L.  EPA  believes  that  these  revisions 
more  accurately  represent  the  numerical 
limits  necessary  to  protect  human 
health  and  wildlife  injthe  Great  Lakes 
System. 

EFFECTIVE  DATE:  March  12.  1997. 
ADDRESSES:  The  public  docket  for  this 
rulemaking,  including  the  proposal, 
public  comments  in  response  to  the 
proposal,  other  major  supporting 
documents,  and  the  index  to  the  docket 
are  available  for  inspection  and  copying 
at  U.S.  EPA  Region  5,  77  West  Jackson 
Blvd.,  Chicago,  IL  60604  by 
appointment  only.  Appointments  may 
be  made  by  calling  Mai7  Willis  Jackson 
(telephone  312-886-3717). 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mark  Morris  (4301).  U.S.  EPA,  401  M 
Street,  SW,  Washington.  D.C  20460 
(202-260-0312). 


SUPPLEMENTARY  INFORMATION: 
L  Introduction 

A.  Potentially  Affected  Entities 

Entities  potentially  affected  by  this 
final  rule  are  those  discharging 
pollutants  to  waters  of  the  United  States 
in  the  Great  Lakes  System.  Potentially 
affected  categories  and  entities  include: 


Category 

Examples  of  potentially  af- 
fected entities 

Industry 

Municipalities  .... 

Industries  discharging 
PCBs  to  waters  in  the 
Great  Lakes  System  as 
defined  in  40  CFR  132.2. 

Publicly-owned  treatment 
works  discharging  PCBs 
to  waters  of  the  Great 
Lakes  System  as  defined 
in  40  CFR  132.2. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  final  rule.  This  table 
lists  the  types  of  entities  that  EPA  is 
now  aware  could  potentially  be  affected 
by  this  action.  To  determine  whether 
your  facility  may  be  affected  by  this 
final  rule,  you  should  examine  the 
definition  of  "Great  Lakes  System"  in  40 
CFR  132.2  and  examine  40  CFR  132.2 
which  describes  the  purpose  of  water 
quality  standards  such  as  those 
established  in  this  rule.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

B.  Great  Lakes  Water  Quality  Guidance 

In  March  1995,  EPA  promulgated  the 
final  Water  Quality  Guidance  for  the 
Great  Lakes  System  (the  1995  Guidance) 
required  under  section  118(c)(2)  of  the 
Clean  Water  Act,  33  U.S.C.  1268(c)(2). 
See  60  FR  15366-425  (March  23, 1995). 
The  ambient  water  quality  criteria 
(AWQC)  included  in  the  1995  Guidance 
to  protect  human  health  and  wildlife  set 
maximum  ambient  concentrations  for 
harmful  pollutants  to  be  met  in  all 
waters  in  the  Great  Lakes  System  unless 
site-specific  criteria  are  derived  and 
approved.  See  40  CFR  Part  132,  Tables 
3  and  4.  Great  Lakes  States  and  Tribes 
must  adopt  criteria  consistent  with 
EPA's  criteria  by  March  of  1997.  CWA 
section  118(c)(2).  If  any  State  or  Tribe 
fails  to  meet  that  deadline,  EPA  must 
promulgate  criteria  that  will  apply  in 
that  State's  or  Tribe's  jurisdiction.  Id. 
Once  the  criteria  take  effect,  permits  for 
discharges  of  such  pollutants  into  the 
Great  Lakes  System  must  include  limits 
as  necessary  to  attain  the  criteria. 

EPA  promulgated  human  health  and 
wildlifie  criteria  for  a  class  of  closely 


related  toxic  pollutants  known  as 
polychlorinated  biphenyls  (PCBs).  The 
PCB  criteria  for  human  health  and 
wildlife  incorporate  bioaccumulation 
factors  (BAFs)  which  reflect  the  fact  that 
PCBs  magnify  at  several  steps  in  aquatic 
food  chains,  so  that  humans  and 
wildlife  that  eat  fish  from  the  Great 
Lakes  may  be  exposed  to  PCB 
concentrations  many  times  higher  than 
the  PCB  concentration  in  the  waters  of 
the  Lakes.  Different  members  of  the 
class  of  PCBs  (called  "congeners")  have 
different  potentials  to  bioaccumulate.  In 
the  1995  Guidance,  EPA  derived  a 
single  baseline  BAF  for  PCBs  for  each 
trophic  level  by  computing  a  weighted 
geometric  mean  baseline  BAF  from  the 
baseline  BAFs  for  each  trophic  level  for 
approximately  50  PCB  congeners. 

Based  on  issues  raised  as  part  of  a 
lawsuit  on  the  1995  Guidance,  in  1996 
EPA  proposed  a  different  approach  for 
calculating  a  single  BAF  for  the  class  of 
PCBs.  EPA  also  decided  to  call  this 
single  BAF  a  "composite  baseline  BAF." 
The  new  approach  also  required  EPA  to 
calculate  a  composite  Ko*  for  PCBs.  EPA 
proposed  two  different  approaches  for 
this  calculation.  EPA,  however, 
presented  calculations  of  revised  BAFs 
and  revised  ambient  water  quality 
criteria  based  on  only  one  of  the  two 
K„w  alternatives.  For  a  more  complete 
discussion  of  the  1995  Guidance  and  the 
revised  approach  in  the  1996  proposal, 
refer  to  60  FR  15366  (March  23,  1995) 
and  61  FR  54748  (October  22,  1996). 

After  considering  all  comments,  EPA 
has  decided  to  follow  the  proposed 
approach.  EPA  selected  the  second  of 
the  two  alternatives  to  calculating  a 
composite  Kow-  As  a  result,  the 
numerical  values  for  the  final  BAFs  and 
the  final  criteria  differ  very  slightly  from 
those  that  EPA  presented  in  the 
proposal.  The  discussion  below 
explains  the  reasons  for  the  changes. 

n.  Background 

The  BAFs  in  the  1995  Guidance  relate 
the  concentration  of  a  chemical 
measured  in  water  to  the  concentration 
of  the  same  chemical  measured  in  fish 
tissue.  Under  the  methodology  for  the 
1995  Guidance,  the  calculation  of  a  BAF 
that  is  to  be  used  for  calculating  AWQC 
for  a  non-polar  organic  chemical 
involves  three  steps  for  each  trophic 
level.  First,  EPA  obtains  a  "total"  BAF 
based  on  the  total  concentrations  of  the 
chemical  in  the  water  and  in  the  aquatic 
biota,  hased  on  field  measurements. 
Second,  EPA  converts  this  initial  total 
BAF  into  a  'baseline"  BAF  that  reflects 
the  amount  of  lipid  (Cat)  in  the  aquatic 
biota  that  was  assessed  and  the  amount 
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of  freely  dissolved  chemical  that  was 
estimated  in  the  water.  This  permits 
better  extrapolation  of  data  from  one 
species  to  another  and  frt>m  one  water 
body  to  another.  Third,  EPA  computes 
a  final  "total"  BAF  based  on  the  total 
concentration  of  the  chemical  in  the 
water  and  the  m^anisms  at  the  site  to  be 
protected.  In  this  notice,  EPA  will  refer 
to  the  first  "total"  BAF  as  the  "initial 
total"  BAF,  and  the  final  as  the  "final 
total"  BAF.  The  initial  and  final  total 
BAFs  generally  differ  because  they 
usually  apply  to  different  bodies  of 
water. 

An  important  factor  in  the  calculation 
of  the  baseline  BAF  and  both  total  BAFs 
for  a  chemical  is  the  Kow  for  that 
chemical.  The  Ko*  is  a  measure  of  the 
affinity  of  a  chemical  to  partition 
between  octanol  and  water  and  is  used 
as  an  estimate  of  the  partitioning 
between  the  lipids  (fatty  tissues)  of  an 
aquatic  organism  and  water.  The  higher 
the  Kow,  all  other  factors  being  constant, 
the  greater  the  affinity  of  the  chemical 
to  concentrate  in  fish  tissue.  Each 
chemical  has  a  Ko«  value.  The  Ko*  value 
for  a  chemical  is  usually  reported  as  the 
log  Kow  for  the  chemical.  When 
calculating  total  and  baseline  BAFs  for 
a  chemical,  the  chemical-specific  Kow  is 
used  to  estimate  the  freely  dissolved 
fraction  of  the  chemical  in  the  water. 

When  this  methodology  is  used  to 
derive  human  health  and  wildlife 
AWQC  for  a  class  of  chemicals,  the 
normal  "single"  values  for  baseline  and 
total  BAFs  for  an  individual  chemical 
are  replaced  by  composite  baseline  and 
composite  total  BAFs  for  the  class  to 
simplify  the  equations.  Using  a 
composite  value  in  a  calculation  for  the 
class  gives  the  same  result  as^  summing 
the  results  of  calculations  for  each 
member  of  the  class.  When  calculating 
a  composite  baseline  BAF  or  a 
composite  total  BAF  for  all  of  the 
chemicals  in  a  class  at  a  trophic  level, 
it  is  necessary  to  use  a  composite  Kow- 
This  composite  Kow  is  used  to  estimate 
the  composite  freely  dissolved  fraction 
of  the  class  of  chemicals  in  the  Great 

TolrAc  WAtfirS 

EPA  based  the  PCB  BAFs  in  the  1995 
Guidance  on  a  field  study  conducted  in 
the  Great  Lakes  by  Oliver  and  Niimi 
(1988).  The  study  collected  data  on 
numerous  PCB  congeners,  and  EPA 
calculated  a  separate  baseline  BAF  for 
each  congener  using  separate,  congener- 
specific  KowS.  EPA,  however,  needed  to 
calculate  composite  baseline  BAFs  and 
composite  total  BAFs  representing  all 
congeners  at  a  trophic  level  in  order  to 
calculate  AWQC  for  human  health  and 
wildlife,  because  there  is  a  single 
"cancer  potency  factor"  which  is  used 
for  evaluating  human  health  cancer  risk 


for  all  PCBs.  Similarly,  for  wildlife, 
there  is  a  single  toxicity  factor  which  is 
used  in  the  derivation  of  the  wildlife 
criterion.  Consequently,  composite 
baseline  and  total  BAFs  were  needed  in 
order  to  be  consistent  with  the  toxicity 
data  available  to  derive  human  health 
and  wildlife  criteria. 

In  the  1995  Guidance,  EPA  calculated 
a  composite  baseline  BAF  for  PCBs  for 
trophic  level  3  and  a  composite  baseline 
BAF  for  trophic  level  4  by  computing  a 
weighted  geometric  mean  of  the 
baseline  BAFs  for  individual  PCB 
congeners  at  each  trophic  level.  The 
weighted  geometric  mean  baseline  BAF 
was  55,281,000  for  trophic  level  3  and 
116,553,000  for  trophic  level  4.  As 
explained  above,  when  calculating  a 
composite  baseline  BAF  for  PCBs,  EPA 
must  also  use  a  composite  Kow-  In  the 
1995  Guidance,  EPA  calculated  a 
weighted  geometric  mean  Kow  of 
3,885,000  (mean  log  Ko.  of  6.589)  by 
weighting  the  log  KowS  for  the 
individual  PCB  congeners  by  the 
concentrations  of  the  PCB  congeners  in 
fish.  The  weighted  mean  log  Kow  of 
6.589  was  then  used  to  estimate  the 
freely  dissolved  fraction  of  the  PCB 
congeners  in  the  study  of  Oliver  and 
Niimi  (1988).  The  log  KowS  for  the 
individual  PCB  congeners  used  in  the 
final  Guidance  came  from  Hawker  and 
Connell  (1988). 

Using  the  composite  baseline  BAF  for 
each  trophic  level  and  the  weighted 
mean  log  Kow  of  6.589.  EP^\  calculated 
composite  final  total  BAFs  of  520,900 
for  trophic  level  3  and  1,871.000  for 
trophic  level  4  for  use  in  calculating 
hiunan  health  criteria.  The  PCB  human 
health  cancer  criterion  calculated  using 
these  BAFs  was  3.9E-6  ug/L.  For 
wildlife,  the  composite  final  total  BAFs 
were  1,850,000  for  trophic  level  3  and 
6,224,000  for  trophic  level  4.  The  PCB 
wildlife  criterion  derived  using  these 
BAFs  was  7.4E-5  ug/L. 

Various  industries  and  trade 
associations  challenged  the  hiunan 
health  and  wildhfe  criteria  for  PCBs. 
AISIv.  EPA,  D.C.  Cir.  No.95-1348  and 
consolidated  cases.  Amcmg  the  issues 
they  raised  was  the  calculation  of  the 
composite  baseline  BAF  as  the  weighted 
geometric  mean  for  PCBs.  The  AISI 
]>etitioners  alleged  that  the  equation  was 
mathematically  inappropriate  for  a 
variety  of  reasons.  As  a  result  of  this 
challenge,  EPA  re-examined  the  basis 
for  the  oalculation  of  the  composite 
baseline  BAF  as  the  weighted  geometric 
mean.  For  a  more  complete  discussion 
of  bioaccumulation  and  the  approach 
used  in  the  1995  Guidance,  re^  to  58 
FR  20803  (April  16. 1993),  and  the 
Procedure  to  Determine 


Bioacciunulation  Factors  ('TSD  for 
BAFs")(EPA-820-B-95-005). 

m.  Remed  Method  for  Caknlating 
Qmiposite  Baseline  BAFs  for  PCXs         ^ 

A.  The  Proposed  Approach 

On  October  22. 1996,  EPA  proposed  a 
revised  approach  for  calculating  the 
composite  baseline  BAF  for  PCBs  for 
each  trophic  level.  The  revised 
approach  uses  the  simi  of  all 
concentrations  of  PCB  congeners  in 
tissue  and  the  sum  of  all  concentrations 
of  PCB  congeners  in  the  ambient  Mrater, 
as  reported  in  OUver  and  Niimi  (1988), 
to  calcidate  a  composite  initial  total 
BAF  for  PCBs  at  each  trophic  level.  This 
approach  is  equivalent  to  using  a 
weighted  arithmetic  mean  of  all  the 
measured  initial  total  BAFs  from  the 
PCB  congeners,  where  the  weights  are 
the  concentrations  of  the  PCB  congeners 
in  water.  EPA  believes  this  approach  is 
consistent  with  the  definition  of 
bioaccumulation  factor  and 
appropriately  relates  the  sum  of  the 
concentn  tions  of  the  PCB  congeners  in  - 
tissue  to  the  sum  of  the  concentrations 
of  the  PCB  congeners  in  water.  EPA 
further  believes  that  this  approach  will 
provide  an  accurate  composite  initial 
total  BAF  for  the  class  of  PCBs. 

As  part  of  the  October  22, 1996 
propc«al,  EPA  also  proposed  to  revise 
its  approach  for  calculating  the 
composite  Kow  used  in  the  calculation  of 
the  composite  baseline  and  total  BAFs. 
EPA  proposed  two  alternatives:  the  first 
alternative  used  the  median  log  Kow  of 
the  PCB  congeners  to  derive  a  composite 
Kow;  the  second  used  the  sum  of  the 
concentrations  of  the  KowS  for  all 
congeners  together  with  the  sum  of  all 
of  the  freely  dissolved  concentrations  of 
the  congeners  in  water.  For  a  more 
complete  discussion  of  the  revised 
approach  for  calculating  composite 
BAFs  and  KowS.  refer  to  61  FR  54748 
(October  22, 1996). 

B.  Comments  on  the  Proposed  Approach 

EPA  received  three  comments  on  the 
proposal.  Two  commenters  opposed  the 
revised  approach  for  calculatiiig 
composite  BAFs  for  PCBs.  One  of  the 
commenters  who  opposed  the  proposal 
argued  that  the  revised  approach 
yielded  less  stringent  criteria  for  PCBs 
and  that  this  action  was  contradictory  to 
the  principle  of  zero  discharge,  and 
inconsistent  with  what  the  public  had 
been  told  about  the  1995  Guidance 
methodology  being  a  superior  method 
yielding  more  stringent  criteria.  This 
commenter  also  argued  that  the 
resulting  higher  criteria  would  allow 
backsli(fing  for  pollution  prevention 
scenarios  ciirrently  established  and 
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operating  for  existing  permitted 
discharges  of  PCBs.  The  other 
commenter  who  opposed  the  proposal 
was  concerned  that  data  (congener 
specific  KowS,  tissue  and  water  PCB 
concentrations)  used  in  the  revised 
approach  were  taken  from  reports  that 
were  published  a  decade  ago  and  that 
more  recent  data  on  the  behavior  of 
PCBs  in  the  environment,  their  activity 
as  carcinogenic  promoters,  and  the 
tendency  of  "weathered"  PCBs  to  be 
more  toxic  than  the  parent  compounds, 
have  not  been  considered.  This 
commenter  argued  that  the  revised 
approach  did  not  provide  as  much 
protection  against  the  tendency  for  PCBs 
to  become  more  toxic  over  time,  to 
addition,  the  commenter  argued  that,  if 
EPA  were  to  revise  the  1995  approach, 
it  should  not  use  the  median  value 
because  the  median  ignores  extremely 
high  or  low  values,  disregards 
population  trends,  and  does  not  weigh 
skewness,  which  is  a  characteristic  of 
the  PCBs.  In  fact,  the  commenter 
recommended  that  EPA  compute  and 
use  a  BAF  at  the  90  percent  confidence 
level.  Finally,  the  commenter  also  noted 
that,  since  a  higher  Kow  also  affects  the 
amount  of  pollutant  that  is  freely 
dissolved,  the  change  in  the  Kow  value 
has  a  large  impact  on  the  final  criterion. 
For  these  reasons  the  commenter  argued 
that  the  1995  approach,  which  produces 
the  lowest  composite  Kow  was 
preferable.  However,  the  commenter 
concluded  that,  if  EPA  revised  its 
approach,  it  should  use  the  second  of 
the  two  alternatives  proposed,  because 
it  produces  a  lower  Kow  than  the  first 
alternative. 

Finally,  one  commenter  sup[>orted  the 
revised  approach  stating  that  the 
proposed  modifications  to  the  equation 
used  to  calculate  the  composite  BAFs 
for  PCBs  are  scientifically  and 
mathematically  appropriate.  However, 
the  commenter  further  stated  that  it 
disagrees  with  many  other  issues  arising 
from  the  1995  Guidance  and  EPA's 
derivation  of  BAFs  for  PCBs,  which  are 
issues  outside  the  scope  of  this 
rulemaking. 

C.  Response  to  Comments 

EPA  appreciates  those  who  provided 
comments  on  this  rulemaking,  to  regard 
to  the  first  comment.  EPA  disagrees  that 
it  has  misinformed  the  pubhc 
concerning  either  the  1995  Guidance 
methodology  or  the  1996  revised 
methodology.  EPA  also  disagrees  with 
the  prediction  that  the  revised  criteria 
will  resuh  in  backsliding.  Although  the 
iwiaed  criteria  are  lest  stringent  than 
the  1995  criteria,  they  are  not  less 
rtriofjent  than  the  PCB  criteria  currently 
in  eSact  to  the  Greet  Lake*  States. 


Currently,  the  range  of  water  quality 
criteria  being  implemented  in  the  Great 
Lakes  Basin  to  protect  human  health 
from  PCBs  is  0.1  to  0.00008  ug/L.  EPA's 
revised  methodology  produces  a  human 
health  criterion  for  PCTs  that  is  about  10 
to  10,000  times  more  stringent  than 
those  currently  being  implemented.  For 
the  protection  of  wildlife  the  disparity 
is  even  more  dramatic  because  many  of 
the  Great  Lakes  States  do  not  have 
criteria  for  PCBs  to  protect  wildlife.  For 
the  three  Great  Lakes  States  that  do  have 
criteria  for  PCBs  to  protect  wildlife, 
EPA's  revised  approach  produces  a 
wildlife  criterion  that  is  approximately 
10  to  1,000  times  more  stringent  than 
those  ctirrently  being  implemented. 
Given  this  information,  EPA  does  not 
beUeve  that  permit  limits  for  PCBs 
based  on  criteria  for  human  health  and 
wildlife  produced  by  the  revised 
methodology  will  result  in  less 
protection  or  backsliding.  Further,  EPA 
interprets  the  concept  of  zero  discharge 
in  the  Great  Lakes  Agreement  as  a  goal 
toward  which  it  is  working.  The  revised 
PCB  criteria,  which  are  still  more 
stringent  than  criteria  currently  in  efiect 
in  the  Great  Lakes  States,  are  a 
reasonable  and  substantial  step  toward 
that  goal. 

EPA  also  disagrees  with  the  comment 
that  asserts  that  EPA  should  chose  an 
approach  to  calculating  a  composite  Kow 
that  leads  to  a  more  conservative  PCB 
criterion  because  the  current  criteria 
may  not  sufficiently  take  into  account 
the  effects  of  "weathering"  or  data  from 
new  studies  suggesting  that  PCBs  might 
cause  reproductive  and  developmental 
toxicity  effects.  EPA  believes  that  the 
BAF  should  estimate  bioaccumulation 
as  accurately  as  possible.  EPA  believes 
it  is  more  appropriate  to  account  for  the 
commenter's  concerns — if  warranted — 
by  adjusting  its  estimate  of  PCB's 
toxicity.  Further,  EPA  believes  that  it 
has  adequately  accounted  for 
weathering.  PCBs  were  first  introduced 
into  the  Great  Lakes  Basin  in  the  1930s. 
Researchers  in  the  Great  Lakes  have 
spent  a  significant  amount  of  time 
gathering  data  and  studying  the  fate  and 
effects  of  PCBs  in  this  system.  Given  the 
length  of  time  some  of  the  PCBs  have 
resided  in  the  Great  Lakes  Basin,  any 
increased  toxicity  due  to  "weathering" 
would  be  reflected  in  the  data  collected 
in  1986.  Therefore,  EPA  does  nol  agree 
that  it  needs  to  retain  the  1995  approach 
to  ensure  protection  against  the  possible 
impacts  of  weathering. 

EPA  agrees  that  some  recent  data 
indicate  that  PCBs,  particularly  co- 
planar  PCBs,  might  cause  reproductive 
and  developmental  toxicity  through 
processes  such  as  endocrine  disruption. 
Because  concentrations  associated  vrith 


such  potential  adverse  effects  are  under 
evaluation,  EPA  can  not  yet  predict 
whether  such  effects  mig^t  occiir  at 
concentrations  above  or  below  those 
associated  with  the  cancer  risks 
modeled  by  the  1995  Guidance.  EPA 
does  not  believe  that  it  has  enough 
information  concerning  these 
additional,  potential  effects  to  revise  the 
criteria  at  this  time.  As  stated  in  the 
1995' Guidance,  EPA  is  committed  to 
improving  the  science  supporting  its 
methodologies  and  criteria,  and  will 
continue  to  evaluate  and  revise  them  in 
future  rulemakings  in  light  of  new 
information,  as  appropriate. 

EPA  agrees  with  the  comment  that  the 
median  Kow  of  the  PCB  congeners 
should  not  be  used  as  the  composite  Kow 
and  that  the  second  alternative  set  forth 
in  the  proposal  is  more  appropriate. 
EPA  also  agrees  with  some  of  the 
limitations  identified  by  the  commenter 
that  are  associated  with  using  a  median. 
However,  EPA's  reason  for  adopting  the 
second  alternative  to  calculate  a 
composite  Kow  as  part  of  this  final  rule 
is  not  because  it  totroduces,  as  the 
commenter  suggests,  a  more  protective 
value,  but  because  EPA  beheves  that  the 
second  alternative  more  accurately 
reflects  how  PCBs  behave  in  the  Great 
Lakes  System.  The  second  alternative 
provides  the  same  result  as  would  be 
obtained  by  performing  the  relevant 
calculations  for  each  congener  and  then 
siunming  the  results. 

D.  Final  Action 

As  described  above,  the  approach  for 
this  final  rule  uses  the  sum  of  the 
concentrations  of  all  PCB  congeners  in 
tissue  and  the  siun  of  the  concentrations 
of  all  PCB  congeners  in  the  ambient 
water  to  calculate  a  composite  initial 
total  BAF  for  PCBs  at  each  trophic  level. 
The  approach  also  uses  individual  PCB 
congener  Kow  to  calculate  the  composite 
Kow.  The  calculations  of  the  composite 
baseline  BAFs  for  PCBs,  the  composite 
final  total  BAFs  to  be  used  in  the 
calculation  of  AWQC  for  wildlife  and 
human  health,  and  the  PCB  criteria  for 
wildUfe  and  humans  using  the  new  PCB 
BAFs  are  presented  below.  EPA  is  not 
revising  the  data  used  in  the  calculation 
of  the  composite  BAFs  or  composite 
KmS  or  other  aspects  related  to  the 
derivation  of  the  human  health  and 
wildlife  criteria  for  PCBs.  The  fish  tissue 
date,  water  column  data,  and  log  Kc 
raium  used  to  calculate  the  new 
ooaiposite  BAFs  and  composite  Ko*  are 
ideatical  to  those  used  in  the  1996 
peaposaL 
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1.  Calculation  of  Composite  BaseUne 
BAFs  for  PCBs 

The  equation  used  to  calculate  a 
baselme  BAF  for  an  mdividual  chemical 


for  each  mdividual  trophic  level  m  tW     |  BAF  is  available  for  a  chemical,  as  is  the 
final  rule  is  the  same  as  was  used^R-tne    /  case  with  PCBs,  is  (each  of  the  three 
1995  Guidance  and  the  1996  proposal     /  components  for  calculating  a  baselme 
(61  FR  54748).  The  equation  to  calculate     BAF  is  discussed  below): 
a  baselme  BAF  when  a  field-measi 


Baseline  BAF  = 


Measured  BAF. 


Where: 

Measured  BAFV  =  BAF  based  on  total 

concentration  m  tissue  and  water 

(i.e.,  a  total  BAF). 


f,  =  fraction  of  the  tissue  that  is  lipid, 
ffd  =  fraction  of  the  total  chemical  m  the 

ambient  water  that  is  fr«ely 

dissolved. 


By  comparison,  the  equation  for 
calculating  a  composite  baseline  BAF  is: 


Composite  Baseline  BAF  = 


Composite  Initial  Total  BAF 
Composite  f^ 


a.  Composite  Initial  Total  BAF 

To  calculate  a  composite  initial  total 
BAF  for  trophic  level  4,  the  data  needed 
are  the  total  concentration  of  the 
chemical  in  the  tissue  of  a  trophic  level 
4  species  and  the  total  concentration  of 
the  chemical  in  ambient  water  at  the  site 
of  sampling.  The  trophic  level  4  species 


used  in  the  1995  Guidance,  the  1996 
proposal  and  this  final  rule  are 
salmonids.  To  calculate  a  composite 
initial  total  BAF  for  trophic*  level  3,  the 
data  needed  are  the  total  concentration 
of  the  chemical  in  the  tissue  of  a  trophic 
level  3  species  and  the  total 
concentration  of  the  chemical  m 
ambient  water  at  the  site  of  sampling. 


The  trophic  level  3  species  used  m  the 
1995  Guidance,  the  1996  proposal  and 
this  final  rule  are  sculpms  and  alewives. 
The  average  of  the  values  for  the 
sculpins  and  alewives  is  used  to 
represent  the  trophic  level  3  values.  The 
equation  to  calculate  a  composite  total 
BAF  is: 


Composite  Total  BAF  = 


Total  concentration  of  chemical  in  tissue 
Total  concentration  of  chemical  in  ambient  water 


For  trophic  level  4,  the  total 
concentration  of  PCB  congeners  to  fish 
tissue  (salmonids)  is  4057.3  ng/g  and 
the  total  concentration  of  PCB  congeners 


in  ambient  water  is  1006.1  pg/L.  For 
trophic  level  3,  the  average  of  the  total 
concentrations  of  PCB  congeners  to 
tissue  from  sculptos  and  alewife  is 


1393.15  ng/g.  These  values  were  derived 
to  the  1996  proposal  from  OUver  and 
Niimi  (1988). 


(4057Jng/gXlOOOpg/ngXlOOOg/L)      .„,,^ 

Composite  toitial  Total  BAF  -  Trophic  Uvel  4  =  ^^ .L.  .       ,, —  =  4.033.000 

•^  1006.1  pg/L 

^_       .,     (1393.15  ng/ gXl  000  pg/ngXlOOOgO]     ,«<:nnn 

Composite  Initial  Total  BAF  -  Trophic  Level  3  =  ^ ,'V^, -r-^ =  1385,000 

*^  1006.1  pg/L 


The  resulting  composite  initial  total 
BAF  is  4,033,000  for  trophic  level  4  and 
1,385,000  for  trophic  level  3  (roimded  to 
four  significant  figures  as  discussed  on 
page  G-2  of  the  TSD  for  BAFs). 


b.  Composite  Fraction  Freely  Dissolved 

To  estimate  the  fraction  of  PCBs  that 
are  freely  dissolved  to  the  ambient 
water  requires  toformation  on  the 
particulate  organic  carbon  (POC)  and 
dissolved  organic  carbon  (DOC)  to  the 


ambient  water  where  the  samples  were 
collected  and  the  Kow  of  the  chemical. 
As  to  the  1995  Guidance  and  the  1996 
proposal,  the  equation  for  calculattog 
the  fraction  freely  dissolved  for  an 
todividual  chemical  is: 


ffd  = 


1 


[l  +  (POC  X  K^ )  +  (DOC  X  K„,  / 10)] 


Where: 

POC=concentration  of  particulate  organic  carbon  (kg/L). 
DOC=concentration  of  dissolved  organic  carbon  (kg/L). 
Kow=n-octanol  water  partition  coeflBcient  for  the  chemicaL 
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By  comparison,  to  calculate  a  composite  fraction  freely  dissolved  for  a  group  of  chemicals,  the  equation  is: 


Composite  f^  = 


[l +  (POCxCoraposite  Ko,)+(DC)CxComposite  K^  / 10)] 


The  log  KowS  used  for  the  individual  PCB  congeners  come  from  Hawker  and  Connell  (1988),  which  were  included 
in  the  1996  proposal.  To  calculate  the  composite  Kow.  as  explained  above,  EPA  will  not  employ  the  first  alternative 
that  uses  the  median  log  Kow  from  the  log  KowS  presented  in  Table  1  of  the  1996  proposal  (61  FR  54752),  but  will 
instead  use  the  second  altemative  for  calculating  a  composite  Kow.  As  proposed,  the  formula  for  calculating  the  second 
alternative  composite  Kow  is: 
Where: 


Composite  K^^  = 


DOC 
10 


+  POC 


Ic;, 


i=I 


-1 


fd 


Icl^ 


Vi=l 


Where: 

i=l,  2,  *   *   *  n  congeners. 

Ow=total  concentration  of  the  congener  in  water. 

C''„=freely  dissolved  concentration  of  the  congener  in  water. 

The  second  altemative  for  calculating  the  composite  Kow  was  derived  algebraically  from  the  following  definition  of 

the  fraction  freely  dissolved,  fw,  for  a  single  congener,  as  given  in  the  1995  Guidance  and  the  1996  proposal  : 


C" 


1 


l  +  (POCXK^)-f^5^^&^ 


In  the  second  altemative  for  the  composite  Kow.  the  ratio  of  the  sum  of  the  total  concentrations  of  all  of  the 
congeners  in  water  over  the  sum  of  the  freely  dissolved  concentrations  of  all  of  the  congeners  in  water  is  substituted 
for  the  ratio  of  the  total  over  freely  dissolved  concentration  of  a  single  congener  in  water.  Using  the  data  provided 
in  Table  1  of  the  1996  proposal,  these  equations  yield  a  composite  Kow  of  2,189,000  (rounded  to  four  significant  figures). 


Composite  K^^  = 


1 


2.0x10' 
10 


+  0 


1006.1      ^ 
699.72      J  ~ 


2,189,000 


This  differs  slightly  from  the  composite  Kow  value  of  2,238,721  derived  in  the  proposal  using  the  median  log  K„w 
approach. 

In  the  1995  Guidance  and  the  1996  proposal,  the  POC  value  used  was  0.0  kg/L  and  the  DOC  value  used  was 
2.0x10*  kg/'L  for  the  study  of  Oliver  and  Niimi  (1988).  In  this  final  rule.  EPA  is  not  changing  these  values.  Using 
these  values  and  the  revised  composite  Kow  value  of  2,189,000  the  composite  fraction  freely  dissolved  in  this  final 
rule  is  0.6955,  as  shown  below: 


Composite  ffj  = 


[l  +  (0  X  2,1 89.000) + (2.0  x  1 0~*  x  2,1 89,000  /  lo)] 


=  0.6955 


Again,  this  differs  slightly   from  the  fraction  freely   dissolved   presented  in  the   1996  proposal.  The  difference  stems 
from  the  use  of  the  second  altemative  for  calculating  a  composite  Kow. 

c.  Fraction  Lipid 

In  addition,  EPA  is  not  changing  the  fraction  Upid  content  of  the  salmonids  (0.11)  or  sculpin  (0.08)  or  ale  wife 
(0.07)  that  were  used  in  the  1995  Guidance  and  the  1996  proposal  for  the  study  of  Oliver  and  Niimi  (1988).  The 
average  fraction  lipid  for  sculpin  and  alewife  is  0.075. 

d.  Composite  Baseline  BAP 

Based  on  the  information  presented  above  and  using  the  equation  for  calculating  composite  baseline  BAFs,  EPA 
calculates  for  this  final  role  a  new  composite  baseline  BAF  for  PCBs  for  trophic  level  4  of  52,720,000  and  a  new 
composite  baseline  BAF  for  PCBs  for  titjphic  level  3  of  26,550,000  (rounded  to  four  significant  figures).  Composite 
Baseline  BAF  TL4 


Onnposite  Baseline  BAF  TL3  = 


U85.000 
0.6955 


-I—] 

A  0.075  yl 


=  26.550,000 
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2.  Calculation  of  Composite  Final  Total  BAFs  for  Use  in  AWQC 
The  data  required  to  calculate  a  composite  final  total  BAF  for  use  in  deriving  a  AWQC  for  PCBs  are  the  composite 
baseline  BAF,  the  fraction  lipid  of  the  aquatic  species  consumed  by  the  population  of  interest  whether  that  is  humans 
or  wildlife  and  the  composite  fraction  freely  dissolved  in  the  ambient  water  for  the  area  of  interest 

Composite  Total  BAF  for  AWQC  =  [(Composite  Baseline  BAF)(Fraction  Upid  of  Aquatic  Species  Consumed)  +  iKComposite 
ffd) 

a.  Composite  Baseline  BAF 


The  new  composite  baseline  BAFs 
derived  above  in  section  ni.D  will  be 
used:  52,720,000  for  trophic  level  4  and 
26,550,000  for  trophic  level  3. 

b.  Composite  Freely  Dissolved  Fraction 

The  equation  for  calculating  the 
composite  freely  dissolved  fraction  is 
presented  above.  EPA  is  using  the  same 
values  for  POC  and  DOC  used  in  the 


1995  Guidance  and  the  1996  proposal 
(4.0  X  10-«  kg/L  for  POC  and  2.0  x  lO"* 
kg/L  for  DOC).  These  values  represent 
POC  and  EXXl  concentrations  in  Lake 
Superior  and  were  used  to  calculate  all 
of  the  final  total  BAFs  that  were  used  to 
derive  the  AWQC  in  the  1995  Guidance. 
Both  the  composite  Kow  and  the 
composite  frwly  dissolved  fraction  must 


be  calculated  using  the  Lake  Superior 
values  for  POC  and  DOC.  The  relative 
total  concentrations  of  the  PCB 
congeners  in  Lake  Superior  will  be 
assumed  to  be  the  same  as  in  Oliver  and 
Niimi  (1988).  The  resulting  composite 
Kow  is  2,107,000  and  the  composite  ffd 
is  0.6642  (both  rounded  to  four 
significant  figures). 


Composite  Kq^  = 


2.0x10         ,^    ,„-« 
+  4.0x10 


1006.1 
1668.2 


10 


-1 


=  2,107,000 


Composite  f j^,  = 


[l  +  (4.0  X 10"*  X  2.107.000)+ (2.0  X 10"*  X  2.107.000  /  lo)] 


=  0.6642 


The  &«ely  dissolved  fraction  of  0.6642 
differs  slighUy  from  the  value  of  0.6505 
presented  in  the  1996  proposal.  The 
difference  is  due  to  the  change  in  the 
.method  for  calculating  the  composite 

Inow. 

c.  Lipid  Fraction 

EPA  is  not  changing  the  lipid  values 
used  in  the  1995  Guidance  and  the  1996 
proposal.  The  lipid  fraction  of  the 
aquatic  species  consumed  by  humans  in 
the  Great  Lakes  region  is  1.82  for  trophic 
level  3  and  3.10  for  trophic  level  4.  For 
wildlife,  the  lipid  fraction  for  trophic 
level  3  is  6.46  and  for  trophic  level  4  is 
10.31. 

d.  Composite  Final  Total  BAFs  for 
Calculating  AWQC 

Using  the  above  values  for  the 
composite  baseline  BAFs,  composite 
freely  dissolved  fiBction  for  Lake 
Superior  and  fraction  lipid,  EPA  today 
is  promulgating  the  following  composite 
final  total  BAFs  (roimded  to  four 
significant  figures)  to  be  used  in 
deriving  the  human  health  and  wildlife 
AWQC  for  PCBs: 

Human  Health  BAF  for  Trophic  Level  4 
=  ((52,720,0001(0.0310)  +1)  0.6642  = 
1.086,000 


Hiunan  Health  BAF  for  Trophic  Level  3 

=  [(26,550,0001(0.0182)  +1]  0.6642  = 

321,000 
Wildlife  BAF  for  Trophic  Level  4  = 

[(52,720,0O0)(0.1031)  +1]  0.6642  = 

3,610,000 
Wildlife  BAF  for  Trophic  Level  3  = 

[(26,550,000)(0.0646)  +1]  0.6642  = 

1,139.000 

3.  Human  Health  Cancer  Criteria 
Based  on  the  BAFs  presented  above, 

EPA  today  is  revising  the  human  health 
cancer  criteria  for  PCBs  in  Table  3  of  the 
1995  Guidance  from  3.9E-6  jig/L  to 
6.7E-6  ng/L.  The  equations  used  to 
calculate  the  human  health  cancer 
criteria  for  PCBs  in  this  final  rule  are  the 
same  as  were  used  in  the  1995  Guidance 
and  the  1996  proposal  (61  FR  54753). 

4.  Wildlife  Criterion 

For  wildlife,  EPA  today  is  revising  the 
PCB  criterion  from  7.4E-5  jig/L  to  1.2E- 
4  Mg/L  based  on  using  the  BAFs 
presented  above.  The  equations  used  to 
calculate  the  wildlife  criterion  for  PCBs 
in  this  final  role  are  the  same  as  were 
used  in  the  1995  Guidance  and  the  1996 
proposal  (61  FR  54754). 

IV.  E£Eective  Date 

Section  553(d)(3)  of  the 
Administrative  Procedure  Act  requires 


Federal  agencies  to  publish  final  rules  at 
least  30  days  before  they  take  effect 
unless  they  find  that  they  have  "good 
cause"  to  waive  the  notice  requirement 
EPA  finds  that  it  has  good  cause  to 
waive  the  30-day  notice  requirement  for 
these  revisions  to  the  PCB  criteria.  EPA 
needs  to  make  this  nde  effective  as  soon 
as  possible  to  maximize  the  ability  of 
the  States  and  Tribes  to  use  the  new 
criteria  in  their  Guidance  submissions 
that  are  due  in  March  23, 1997.  Also,  in 
this  case  an  immediate  effective  date 
does  not  conflict  with  the  goal  of  the 
notice  requirement  (giving  the  public 
the  opportunity  to  adjust  behavior 
before  the  rule  imposes  penalties).  The 
revised  criteria  will  not  affect  any 
member  of  the  public  until  they  are 
adopted  by  a  Great  Lakes  State  or  Tribe 
(or  promulgated  by  EPA  where  a  State 
or  Tribe  &ils  to  submit  adequate 
criteria).  EPA  anticipates  that  these 
pnx:esses  %vill  take  at  least  30  days,  so 
that  the  public  will  receive  adequate 
notice  of  the  revised  requirements 
before  they  become  binding. 

V.  Executive  Order  12886 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  sub)ect  to 


11730      Federal  Register  /  Vol.  62,  No.  48  /  Wednesday.  March  12.  1997  /  Rules  and  Regulations 


Office  of  Management  and  Budget 
(0MB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 
pnxluctivity.  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obhcations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issi^es 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  final  rule  is  not  a  "significant 
regulatory  action"  and  is  therefore  not 
subject  to  0MB  review. 

VI.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Vn.  Regulatory  Flexibility  Act  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

The  Regulatory  FlexibiUty  Act  (RFA) 
provides  that,  whenever  an  agency 
promulgates  a  final  rule  under  5  U.S.C. 
553,  after  being  required  to  publish  a 
general  notice  of  proposed  rulemaking, 
an  agency  must  prepare  a  final 
regulatory  flexibiUty  analysis  unless  the 
head  of  the  agency  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C.  604 
ft  605. 

Under  the  CWA,  EPA's  promulgation 
of  water  quality  standards  establishes 
standards  that  the  States  implement 
through  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  process.  The  States  have 
discretion  in  deciding  how  to  meet  the 
water  quality  standards  and  in 


developing  discharge  limits  as  needed 
to  meet  the  standards.  While  State 
implementation  of  federally- 
promulgated  water  quality  standards 
may  result  in  new  or  revised  discharge 
limits  being  placed  on  small  entities,  the 
standards  themselves  do  not  apply  to 
any  discharger,  including  small  entities. 

Today's  rule  imposes  obligations  on 
the  Great  Lakes  States  but,  as  explained 
above,  does  not  itself  estabUsh  any 
requirements  that  are  applicable  to 
small  entities.  As  a  result  of  EPA's 
action  here,  the  Great  Lakes  States  will 
need  to  ensure  that  permits  they  issue 
include  any  limitations  on  discharges 
necessary  to  comply  with  the  criteria  in 
today's  rule.  Until  actions  are  taken  to 
implement  the  1995  Guidance,  there 
will  be  no  economic  effect  of  the  1995 
Guidance  on  any  entities,  large  or  small. 
States  and  Tribes  must  both  adopt  their 
own  criteria  and  implement  them  before 
impacts  are  felt.  The  implementation 
regulations  provide  States  and  Tribes 
with  a  variety  of  flexible  alternatives 
which  can  afTect  the  burden  felt  by  any 
small  entity  as  a  result  of  State  or  Tribal 
action  to  implement  this  final  rule, 
including  total  maximum  daily  load 
(TMDL)  calculations  and  waste  load 
allocations  (WLAs).  Impacts  will  not  be 
felt  until  States  and  Tribes  select  and 
put  in  place  implementation  measures. 

The  RFA  requires  analysis  of  the 
impacts  of  a  rule  on  the  small  entities 
subject  to  the  rules '  requirements.  See 
United  States  Distribution  Companies  v. 
FERC,  88  F.3d  1105,  1170  (D.C.  Cir. 
1996).  Today's  rule  establishes  no 
requirements  applicable  to  small 
entities,  and  so  is  not  susceptible  to 
regulatory  flexibility  analysis  as 
prescribed  by  the  RFA.  ("[NJo 
[regulatory  fiexibility)  analysis  is 
necessary  when  an  agency  determines 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  are  subject 
to  the  requirements  of  the  rule,' "  United 
Distribution  at  1170,  quoting  Mid-Tex 
Elec.  Co-op  V.  FERC,  773  F.2d  327.  342 
(D.C.  Cir.  1985)  (emphasis  added  by 
United  Distribution  court).)  The  Agency 
is  thus  certifying  that  today's  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  within  the  meaning  of  the  RFA. 

Furthermore,  today's  final  rule  results 
in  human  health  cancer  criteria  and 
wildUfe  criteria  less  stringent  than  those 
currently  in  the  1995  Guidance.  If  States 
or  Tribes  adopt  criteria  consistent  with 
today's  final  rule,  they  should  reduce 
any  adverse  economic  impact  that  might 
have  been  imposed  by  State  or  Tribal 
adoption  of  the  1995  criteria. 
Consequently,  the  economic  effect  of 
today's  final  rule  relative  to  the  1995 


Guidance  should  be  positive.  Any 
adverse  economic  impact  on  small 
entities  associated  with  measures  taken 
to  implement  the  current  provisions  of 
the  1995  Guidance  should  be  reduced 
by  adoption  of  the  final  revisions. 

Vm.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  Mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  Tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  the  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  aoove,  this  final  rule  is 
limited  to  the  method  for  deriving  a 
composite  BAF  for  PCBs  and  for 
deriving  a  composite  Kow  for  PCBs, 
which  will  result  in  human  health 
cancer  criteria  and  wildlife  criteria  for 
PCBs  less  stringent  than  those  currently 
in  the  1995  Guidance.  If  States  or  Tribes 
adopt  criteria  consistent  with  today's 
final  rule,  they  will  reduce  any  adverse 
economic  impact  that  might  have  been 
imposed  by  State  or  Tribal  adoption  of 
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the  1995  criteria.  Consequently,  EPA 
has  determined  that  this  final  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  EPA  has  also 
determined  that  this  final  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  Thus, 
today's  final  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

K.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  final  rule  and 
therefore  there  is  no  need  to  obtain 
OMB  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

X.  References 

Great  Lakes  Water  Quality  Technical 
Support  Document  for  the  Procediu*  to 
Determine  Bioaccumulation  Factors 
(EPA-820-B-95-005).  NITS  Number: 
PB95187290.  ERIC  Number:  D049. 

Great  Lakes  Water  Quality  Initiative 
Criteria  Documents  for  the  Protection  of 
Human  Health  (EPA-620-B-95-006). 
NITS  Number:  PB95187308.  ERIC 
Number:  D050. 


Great  Lakes  Water  QuaUty  Initiative 
Criteria  Documents  for  Protection  of 
Wildhfe:  DDT;  Mercury;  2,3.7,8-TCDD; 
PCBs  (EPA-82Q-B-95-008).  NITS 
Number:  PB95187324.  ERIC  Number 
D052. 

Hawker  D.W.  and  D.W  Connell.  1988. 
Octanol- Water  Partition  Coefficients  of 
Polychlorinated  Biphenyl  Congeners. 
Environ.  Sci.  Technol..  22(4):382-387. 

Ohver,  B.G.  and  A.J  Niimi.  1988. 
Trophodynamic  Analysis  of 
Polychlorinated  Biphenyl  Congeners 
and  Other  Chlorinated  Hydrocarbons  in 
the  Lake  Ontario  Ecosystem.  Environ. 
Sd.  Technol.,  22(4):388-397. 

U.S.  Environmental  Protection 
Agency.  Water  QuaUty  Guidance  for  the 
Great  Lakes  System  and  Correction; 
Proposed  Rules.  Vol.  58,  No.72.  April 
16. 1993.  pp.20802-21047. 

U.S.  Environmental  Protection 
Agency.  Water  Quality  Guidance  for  the 
Great  Lakes  System;  Notice  of  Data 
AvailabiUty.  Vol.  59.  August  30, 1994. 
pp.44678-44685. 

U.S.  Enviromnental  Protection 
Agency.  Final  Water  QuaUty  Guidance 
for  the  Great  Lakes  System;  Final  Rule. 
Vol.  60,  No.56.  March  23. 1995. 
pp.15366-15425. 

U.S.  Environmental  Protection 
Agency.  Proposed  Revisions  to  the 


Polychlorinated  Biphenyl  Criteria  for 
Himian  Health  and  Wildlife  for  the 
Water  Quality  Guidance  for  the  Great 
Lakes  System;  Proposed  Rule.  Vol.  61. 
No.205.  October  22.  1996.  pp.54748- 
54756. 

List  of  Scdbiects  in  40  CFR  Part  132 

Environmental  protection. 
Administrative  practice  and  procedure. 
Great  Lakes,  Indians — lands. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

Dated:  March  6. 1997. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  132— WATER  QUALITY 
GUIDANCE  FOR  THE  GREAT  LAKES 
SYSTEM 

1.  The  authority  citation  for  Part  132 
continues  to  read  as  follows: 

Anthority:  33  U.S.C  1251  etseq 

2.  Table  3  to  Part  132  is  amended  by 
revising  the  entry  for  PCBs(class)  to  read 
as  follows: 


Table  3.— Water  Quality  Criteria  for  Protection  of  Human  Health 


Chemical 


HNV(utyL) 


HCV(uBa.) 


Drinking 


Nondrinking 


Drinking         Nondrinking 


PCBs(class) 


6.7E-6 


6.7E-6 


3.  Table  4  to  Part  132  is  amended  by 
revising  the  entry  for  PCBs(class)  to  read 
as  follows: 


|FR  Doc.  97-6215  Filed  3-11-97;  8:45  ami 
BILUNGCOOE  a6«o-ao-p 


Table  4.— Water  Quality  Criteria 
FOR  Protection  of  Wildlife 


ChemKal 


Criteria 
(U9«.) 


PCBs(class) 


12E-4 


WadnMday 
March  12,  1997 


Part  X 


Department  of  Labor 


Wage  and  Hour  Division 


29  CFR  Part  500 

Migrant  and  Seasonal  Agricultural  Wor1(er 

Protection  Plan;  Final  Rule 


J»^ 
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DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division 

29CFRPan500 
RIN  1215-^A93 

Migrant  and  Seasonai  Agricultural 
Worlwr  Protsction  Act 

AGENCY:  Wage  and  Hour  Division, 

Employment  Standards  Administration. 

Lalxir. 

ACTION:  Final  rule. 

SUkMIARY:  This  document  amends  the 
regulations  concerning  the  definition  of 
"employ"  under  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  (MSP A)  to  include  a  definition  of 
"independent  contractor"  and  to  clarify 
the  definition  of  "joint  employment" 
under  MSPA.  with  the  goal  of 
minimizing  the  potential  for  uncertainty 
and  litigation  arising  from  such 
uncertainty  and  to  better  guide  the 
Department's  enforcement  activities. 
DATES:  This  final  rule  is  effective  April 
11, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hancock,  Office  of  Enforcement 
Policy,  Farm  Labor  Team,  Wage  and 
Hour  Division.  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  S-3510,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
telephone  (202)  219-7605.  This  is  not  a 
toll-firee  number.  Copies  of  this  Final 
Rule  in  alternative  formats  may  be 
obtained  by  calling  (202)  219-7605, 
(202)  219-4634  (TDD).  The  alternative 
formats  available  are  large  print, 
electronic  file  on  computer  disk  and 
audio-tape. 

SUPPI.EMENTARY  INFORMATION: 

L  Paperwork  Reduction  Act  of  1995 

This  Final  Rule  contains  no  reporting 
or  recordkeeping  requirements  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13). 

n.  Background 

The  MSPA  statutory  definition  of 
"employ",  29  U.S.C.  1802(5),  bom 
which  the  concept  of  "joint 
employment"  is  drawn,  is  the  FLSA 
statutory  definition  of  "employ,"  29 
U.S.C.  203(g).  incorporated  by  reference. 
The  MSPA  definition  of  "joint 
employment,"  29  CFR  500.20(h)(4),  is 
amended  by  this  Final  Rule  to  clarify 
and  provide  more  accurate  and 
complete  information  to  the  regulated 
community,  thereby  making  the  MSPA 
regulations  more  "user-fiiendly."  The 
regulation,  as  amended,  comports  more 
fully  with  (1)  the  Fair  Labor  Standards 


Act  (FLSA)  regulations  at  29  CFR  791; 
(2)  semliial  court  decisions  regarding 
the  employment  relationship;  and  (3) 
the  MSPA  legislative  history.  In  keeping 
with  the  President's  Executive  Order 
directive  (No.  12866,  "Regulatory 
Planning  and  Review,"  September  30, 
1993  158  FR  51735  (October  4. 1993)])  ^ 
to  Federal  agencies  to  identify  rules  that 
could  be  ckoified  to  provide  more 
complete  and  understandable  guidance 
to  the  regulated  community,  the 
Department  is  amending  the  MSPA 
"joint  wnployment"  regulation.  The 
Department  published  a  Notice  of 
Proposed  Rulemaking  in  the.  Federal 
Register  on  March  29,  1996  (61  FR 
14035-14039).  The  public  comment 
period  on  the  proposed  regulatory 
changes  closed  on  June  12, 1996. 

m.  Comments  to  the  Fropo^ 
Regulatory  Revision 

A.  Comments  to  the  Proposed  Rate 

Comments  to  the  Notice  of  Proposed 
Rulemaking  (NPRM)  were  received  from 
organizations,  pubUc  officials  and 
individuals  representing  the  views  of 
members  of  Congress,  farmworker 
advocacy  groups,  farmworker  labor 
unions,  agricultural  associations, 
agricultural  employers,  farmworker 
legal  services  programs,  religious 
organizations  serving  farmworkers, 
lawyers  representing  farmworkers,  and 
individuals.  These  41  comments  were 
submitted  on  behalf  of  over  91 
organizations  and  individuals,  63 
generally  supportive  of  the  NPRM  and 
28  generally  opposed.  The  Department 
also  received  comments  fiom  the  United 
States  Department  of  Agriculture 
(USDA)  after  the  public  comment  p)eriod 
and  during  the  course  of  review  of  the 
final  regulation  pursuant  to  Executive 
Order  12866. 

The  commenters  were  broadly 
representative  of  two  points  of  view: 
those  who  support  the  NPRM,  and  those 
who  oppose  the  proposal  and  contend  it 
should  be  withdrawn.  The  supporters  of 
the  NPRM  assert  that  the  change  in  the 
regulation  is  necessary  to  correct  the 
confusion  which  has  developed  under 
the  current  regulation,  and  that  the 
proposal  accurately  reflects  the  law 
governing  the  determination  of 
independent  contractor  and  joint 
employment  status.  Those  opposed  to 
the  NPRM  contend  that  it  effectively 
creates  a  "strict  liability"  '  rule  which- 
will  automatically  resuh  in  the 


>  Strict  liability  as  used  by  tbe  coaunenters 
appears  to  mean  "per  se"  liability.  Per  se  liability 
in  this  context  means  that  agricultural  employer*/ 
associations  are  responsible  for  violations 
committed  by  the  farm  labor  contractor  if  they 
merely  retain  or  benefit  from  the  services  of  the 
farm  labor  contractor. 


determination  that  an  agricultural 
employer  who  uses  a  farm  labor 
contractor  is  a  joint  employer  of  the 
workers  in  the  contractor's  crew. 
Consequently,  these  commenters 
suggest  that  the  NPRM  be  v»rithdrawn 
and  the  current  regulation  be  left 
undisturbed. 

The  comments  from  the  Members  of 
Congress,  farmworker  unions,  service 
organizations,  and  legal  services 
programs  primarily  focused  on  two 
subjects:  the  broad  scope  of  "employ"  in 
MSPA  (particularly  as  it  pertains  to  the 
statutory  term  "suffer  or  permit  to 
work")  which  is  the  statutory  basis  of 
"independent  contractor"  and  "joint 
.ei?iployment";  and  suggested  changes  to 
the  precise  formulation  of  the  analytical 
factors  set  forth  in  the  NPRM.  The 
comments  from  agricultural  employers 
and  associations  also  focused  on  two 
subjects:  asserting  that  the  Department 
was  creating  a  strict  Uability  joint 
employment  standard  which  would 
always  result  in  a  finding  of  joint 
employment  whenever  an  agricultural 
employer/association  utilizes  the 
services  of  a  farm  labor  contractor;  and 
questioning  the  Department's  legal 
authority  to  adopt  the  proposed 
regulation. 

B.  Summary  of  Comments 

1.  Members  of  Congress 

A  joint  comment  was  submitted  by 
Rep.  George  Miller  and  Rep.  Howard 
Berman  supporting  the  Department's 
proposed  rule. 

2.  Agricultural  Employers  and 
Associations 

Comments  were  submitted  by 
Agricultural  Producers,  American  Farm 
Bureau  Federation,  California  Grape  and 
Tree  Fruit  League,  Florida  Fruit  and 
Vegetable  Association,  Hood  River 
Grower-Shipper  Association,  Maine 
Farm  Bureau  Association,  Michigan 
Farm  Bureau,  Midwest  Food  Producers 
Association,  National  Cotton  Ginners' 
Association,  New  England  Apple 
Council,  Nisei  Farmers  League, 
Pennsylvania  Farm  Bureau,  United 
States  Sugar  Corporation,  Venture 
County  Agricultural  Association, 
Virginia  Farm  Bureau  Federation, 
Washington  State  Growers  Clearing 
House  Association,  and  the  Washington 
State  Farm  Bureau.  All  of  these 
comments  struck  common  themes  most 
fully  expressed  in  the  comments  from 
the  National  Council  of  Agricultiu^l 
Employers  (NCAE).  NCAE  asserts  that 
the  NPRM  proposes  to  create  an 
'  imlawful  strict  liability  joint 
employment  standard  for  agricultural 
employers  or  associations  who  use  the 
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services  of  farm  labor  contractors,  and 
the  Department  has  not  stated  a  legally 
sufficient  factual  basis  for  the  proposed 
regulatory  change.  The  NCAE  comments 
will  be  addressed  below. 

In  addition  to  NCAE  and  other  similar 
comments,  three  agricultural 
organizations  submitted  conunents  that 
addressed  issues  not  fully  explored  in 
the  NCAE  comments.  The  American 
Pulpwood  Association  and  the 
American  Forest  &  Paper  Association 
both  suggest  that  reforestation 
contractors  which  the  industry  engages 
are  independent  contractors  and  would 
not  be  joint  employers  with  the  industry 
under  the  proposed  rule.  Further,  these 
organizations  suggest  that  the 
Department  should  clarify  the  analytical 
factor— set  out  in  the  NPRM  at 
50O.200(h)(5)(iv)(H)— pertaining  to  the 
maintenance  of  payroll  records  and 
provision  of  field  sanitation  facilities. 
These  issues  are  addressed  below. 

Florida  Citrus  Mutual  (FCM) 
submitted  comments  in  which  it 
contends  that  the  primary  test  for  joint 
employment  is  control,  i.e.,  who 
exercises  direct  control  over  the 
workers.  Further,  FCM  contends  that  the 
House  Education  and  Labor  Committee 
RepMjrt  relied  upon  by  the  Department  in 
developing  the  NPRM  is  neither  lawful 
nor  appropriate  guidance.  Finally,  FCM 
suggests  that  some  of  the  listed 
analytical  criteria  are  inappropriate  for 
the  joint  employment  determination. 
These  issues  too  are  addressed  below. 

3.  Labor  Organizations,  Farmworker 
Advocates.  Legal  Services  Organizations 
and  Attorneys 

Comments  submitted  by  the  American 
Federation  of  Labor  and  Congress  of 
Industrial  Organizations  (AFL-CIO), 
California  Rural  Legal  Assistance. 
Cahfomia  Rural  Legal  Assistance 
Foimdation,  Columbia  Legal  Services  of 
Washington,  Farmworker  Justice  Fund, 
Friends  of  Farmworkers  of 
Pennsylvania,  Garry  Geffert,  Migrant 
Farmworker  Justice  Project  of  Florida, 
Migrant  Legal  Action  Projgram.  National 
Covmcil  of  La  Raza,  North  Carolina 
Council  of  Churches,  the  United  Farm 
Workers  of  America,  and  United  Farm 
Workers-Texas  ENvision.  on  behalf  of 
themselves  and  many  other 
organizations,  generally  supported  the 
proposed  regulations.  These  comments 
endorsed  the  general  approach  of  the 
NPRM  but  suggested  that  additional 
changes  should  be.considered  to  make 
the  definitions  of  "employ," 
"independent  contractor."  and  "joint 
employment"  clearer  and  unambiguous. 


C.  Analysis  of  Comments 

1.  Congressional  Comments 

Representatives  George  Miller  and 
Howard  Berman  support  the  NPRM. 
stating  that  it  implements  the  legislative 
intent  to  create  a  broad  standard  of 
coverage  under  MSPA  by  incorporating 
the  definition  of  "employ"  from  the  Fair 
Labor  Standards  Act  (FLSA).  Further, 
their  joint  comment  contends  that  the 
NPRM  corrects  the  current  regulation's 
incomplete  and  inaccurate  guidance  to 
the  public  and  the  courts  concerning  the 
scope  of  employer  responsibility  under 
MSPA.  The  commenters  also  assert  that 
Congress  intentionally  adopted  an 
expansive  definition  of  "employ"  when 
it  incorporated  the  FLSA  definition  and 
eschewed  the  traditional  common  law 
"right  to  control"  test.  2 

ine  Congressional  commenters 
further  state  that  in  the  enactment  of 
MSPA.  Congress  recognized  that  the 
adoption  of  the  broad  FLSA  definition 
of  "employ"  would  result  in  the 
frequent  imposition  of  liabilify  on 
growers  because  the  types  of 
relationships  Congress  intended  to 
cover  through  joint  employment  are 
common  in  agric\iltiue.  In  floor  debate 
on  the  bill,  Rep.  Miller  (a  cosponsor) 
had  pointed  out  that  the  FLSA  concept 
of  joint  employment  "presented  the  best 
means  by  which  to  insure  that  the 
purpose  of  this  Act  would  be  fulfilled"  ^ 
and  that  incorporating  FLSA  joint 
employment  into  MSPA  would  fix 
"  *  *  *  responsibiUty  on  those  who 
ultimately  benefit  from  [the  workers'] 
labor — ^the  agricultural  employer."* 

For  these  and  other  reasons  stated  in 
their  comment,  the  Congressional 
commenters  support  the  proposed  rule 
and  lu^e  its  speedy  adoption. 

2.  The  American  Pulpwood  Association 
and  American  Forest  and  Paper 
Association 

The  American  Pulpwood  Association 
(AP  Assoc.)  and  American  Forest  & 
Paper  Association  (AF&PA)  contend  the 
proposed  regulation  fails  to  afford 
primacy  to  the  common  law  test  of 
"right  to  control"  in  determining  joint 
employment.  According  to  AP  Assoc. 
and  AF&PA.  the  test  for  joint 
employment  is  properly  viewed  as  a 
question  of  the  contractual  relationship 
between  the  fiarm  labor  contractor  (FLC) 
and  the  agricultural  employer/ 
association.  Further,  the  organizations 
assert  that  under  this  analysis  the 


^HJL  Rep.  Na  8(tS.  97th  Cong.,  2d  Sees.  1. 
reprinted  in  1982  U.S.CC.A.N.  4547  ("House 
Comm.  Rapt."). 

'  128  Cong.  Rsc.  26,009  (1982)  (statement  of  Rep. 
George  Miller). 

'•Id.  at  26,008. 


typical  arrangement  in  the  reforestation 
industry  will  fall  outside  the  scope  of 
joint  employmmit. 

The  Department  disagrees  that  the 
proper  legal  analysis  should  turn 
exclusively  on  contractual  arrangements 
among  an  FLC  and  the  agricultural 
employer/association.  The  proposed 
rule  is  carefully  crafted  to  reflect  the 
analytical  framework  within  which  a 
determination  of  independent 
contractor  and  joint  employment  is  to 
occur.  Because  such  an  analysis  is 
dependent  on  all  the  facts  of  a  particular 
situation,  it  is  impossible  to  conclude 
that  the  relationships  described  by  these 
commenters  as  typical  in  the 
reforestation  context — that  is,  where  the 
reforestation  contractor  has  all  the 
indicia  of  common  law  right  to 
control — could  not  result  in  a 
determination  of  joint  employment. 

The  current  regulation  and  the 
proposed  amendment  make  clear  that 
neither  independent  contractor  nor  joint 
employment  determinations  under 
MSPA  are  reached  only  by  the 
"traditional  common  law  test  of  'right  to 
control'"  as  suggested  by  the  AP  Assoc, 
and  the  AF&PA.  While  "right  to 
control"  is  one  of  several  foctcH^  that 
must  be  considered  in  the  analysis,  the 
absence  of  such  control  on  the  part  of 
a  forestry  company  does  not 
conclusively  determine  that  a 
reforestation  contractor  is  a  bona  fide 
independent  contractor  or  that  there  is 
no  joint  employment  relationship 
between  the  forestry  operator  and  the 
workers  in  the  reforestation  crew.  As 
stated  in  the  proposed  regulation,  the 
determination  "depends  upon  all  the 
facts  in  the  particular  case  *   *   *  (njo 
one  factor  is  critical  to  the  analysis 
*  *  '"'  Contractual  designations  or 
notions  of  common  law  control,  while 
certainly  relevant,  are  not  controlling. 

The  AP  Assoc,  and  the  AF4PA  also 
contend  that  it  is  inappropriate  to 
include  "maintaining  payroll  records" 
as  a  fector  in  the  joint  employer  analysis 
at  proposed  regulation 
500.20(h)(5)(iv)(H).  The  associations 
point  out  that  an  agricidtiual  emplo3rer 
or  association  is  obUgated  under  MSPA 
to  "retain"  and  "keep"  payroll  records 
created  by  a  farm  labor  contractor, 
regardless  of  joint  employer  status.  The 
associations  suggest  that  the  proposed 
rule  would  use  this  legal  obfigation  as 
a  factor  in  determining  joint 
employment  and  thus  creates  an 
imtenable  choice  for  the  agricultural 
employer  or  association:  "retain"  and 
"keep"  these  FLC  payroll  records 
("maintain"  them)  and  thereby  create 
indicia  of  employment  that  will  come  to 


>SS00.20(hXS).(h)(5Xhr). 
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play  in  a  joint  employment  analysis,  or 
violate  the  law  by  not  maintaining  the 
PLC  payroll  records  in  order  to  avoid 
that  result.  The  associations'  concern  in 
this  regard  is  based  on  what  the 
Department  views  as  a  reasonable  but 
unintended  interpretation  of  the  word 
"maintaining"  in  the  proposed  rule. 
This  word  is  used  in  the  proposed  rule 
in  the  active  sense  of  "preparing"  or 
"making,"  rather  than  in  the  passive 
sense  of  merely  "retaining"  or 
"keeping."  However,  the  Department 
agrees  that  some  clarification  in  the 
regulatory  language  would  be  helpful  in 
order  to  convey  that  the  proper 
consideration  is  not  who  "retains"  the 
payroll  records  but  rather  who 
"prepares  or  makes"  the  payroll  records. 
The  obligation  to  "make"  payroll 
records  is  clearly  an  employer  function 
under  MSPA,  29  CFR  500.80(a),  and  is 
appropriate  to  consider  in  the  joint 
employer  analysis.  The  Final  Rule 
provides  this  clarification. 

The  AP  Assoc,  and  the  AFAPA 
suggest  that  a  similar  flaw  exists  in  the 
proposed  regulation  at 
500.20(h)(5)(iv)(H)  regarding  the 
provision  of  field  sanitation  facilities. 
The  Department  does  not  agree.  While 
retaining  copies  of  FLC-created  payroll 
records  is  not  indicative  of  employer 
status,  the  provision  of  field  sanitation 
EaciUties  is  an  obligation  which  rests 
with  employers  under  the  Occupational 
Safety  and  Health  Act  regulations.^ 
When  a  putative  employer  voluntarily 
assumes  responsibility  for  workplace 
obligations  that  the  law  imposes  on 
employers,  this  voluntary  assiunption  of 
such  responsibility  indicates  the 
putative  employer's  assumption  of 
employer  status  for  other  purposes  and 
is  relevant  to  whether  or  not  the 
employees  were  economically 
dependent  upon  the  putative  employer 
for  a  workplace  protection  or  benefit, 
such  as  field  sanitation  facilities. 
Therefore,  the  provision  of  field 
sanitation  facilities  is  an  appropriate 
fact  to  be  considered  in  the  joint 
employment  analysis. 

3.  Florida  Citrus  Mutual 

Florida  Citrus  Mutual  (FCM)  raises  a 
niunber  of  issues  (some  of  which  will  be 
addressed  more  fully  in  the  analysis  of 
the  NCAE  comments  below)  that 
question  both  the  legality  of  the 
proposed  regulation  and  the  extent  to 
which  the  NPRM  factors  reflect  the 
proper  considerations  in  determining 
)oint  employment. 

The  question  of  legality  hinges  largely 
on  the  FCM  contention  that  the 
Department  inappropriately  relies  on 
MSPA  legislative  history,  specifically 


the  1982  House  Committee  Report,  to 
guide  its  interpretation  of  "employ"  and 
the  definition  of  independent  contractor 
and  joint  employment.  The  Department 
disagrees.  When  developing 
implementing  regulations,  the 
Department  can  and  should  be  guided 
by  the  Congressional  purpose  as 
expressed  in  the  statutory  language  and 
the  legislative  history.  MSPA  arose  in 
the  House  Education  and  Labor 
Committee,  Subcommittee  on  Labor 
Standards.  That  Committee's  view  of  the 
purpose  it  was  seeking  to  serve  by 
incorporating  the  FLSA  definition  of   ^ 
"employ"  into  MSPA  providesesssntral 
guidance  to  the  Department  in 
construing  that  term.  The  Department 
has  an  obligation  to  consider^  this 
Congressional  guidance  in 
implementing  legislation  through 
regulations.  TTierefore,  the  NPRM  seeks 
to  incoqjorate  the  Congressional  intent 
as  well  as  the  construction  given  to  the 
critical  term  by  the  courts  over  the  last 
50years. 

FCM's  contention  that  the  Committee 
Report  does  not  reflect  Congressional 
intent  is  unfounded.  Committee  reports 
are  one  of  the  most  important  sources  of 
legislative  history.  As  one  court  has 
explained,  where  "Congress  does  enact 
a  statute,  the  committee  reports 
explaining  it  may  have  considerable 
significance  in  guiding  interpretation" 
and  may  serve  as  an  indication  of 
"expressed  purposes  of  the  drafters  of 
statutory  language  *   "  *  " ''  In  the  case 
of  MSPA,  the  Committee  Report  was 
particularly  thorough  and  precise.  It 
-included  the  text  of  the  bill,  described 
its  contents  and  purposes,  and  gave 
reasons  for  the  Committee's 
recommendations  including  the 
recommendation  on  "employ"  and  joint 
employment  which  was  adopted  by 
Congress  via  enactment  of  the  bill.  The 
Committee's  extensive  treatment  of  the 
joint  employment  issue  evidences  the 
importance  of  the  principle  as  a  "central 
foundation"  of  the  statute. 

Further,  this  FCM  argument  regarding 
use  of  legislative  history  to  develop 
regulations  ignores  the  other  bases  for 
this  proposed  regulation.  The 
Department  did  not  rely  solely  on 
legislative  history  but  also  looked  to  its 
own  enforcement  experience  under 
MSPA  and  the  substantial  amount  of 
case  law  construing  joint  employment. 

FCM  also  disagrees  with  the  proposed 
rule's  analytical  framework  for 
considering  questions  of  independent 
contractor  and  joint  employment  status, 
both  of  which  arise  fit)m  the  definition 
of  "employ".  FCM  states  that  "it  is 


virtually  impossible  for  unskilled 
manual  laborers,  offering  nothing  more 
than  two  willing  hands,  to  be  an 
independent  contractor";  a  view  shared 
by  the  Department  as  to  the  likely  status 
of  such  workers.  However,  while  FCM 
acknowledges  that  unskilled 
farmworkers  will  be  the  employees  of 
someone,  FCM  takes  issue  with  the 
proposed  analytical  hamework  for 
identifying  the  workers'  employer  or 
joint  employers  in  that  the  regulation 
would  look  to  factors  beyond  the  terms 
of  any  contractual  agreement  between 
the  agricultural  employer/association 
and  the  FLC.  FCM's  position  is  that  to 
the  extent  any  other  factors  are  relevant 
and  appropriate  for  consideration,  only 
common  law  right  to  control  should  be 
considered. 

FCM  contends  that  relationships 
between  an  agricultural  employer/ 
association  and  FLC  fall  into  two 
categories.  In  the  first,  the  FLC  is  so 
controlled  by  the  agricultural  employer/ 
association  that  "*  *  *  he  is  a  foreman/ 
employee  of  the  farmer  *  *  *"  rather 
than  an  independent  contractor  doing 
-business  with  the  fanner,  and  all  the 
workers  in  the  crew  are  direct 
employees  of  the  agricultural  employer/ 
association.  The  Department  agrees  that 
an  FLC  could  very  well  operate  as  an 
employee  of  the  agricultural  employer/ 
association,  and  his/her  crew  members 
would  also  be  direct  employees  of  that 
employer.  However,  the  Department 
disagrees  with  the  basis  for  FCM's 
assertion.  Court  cases  on  this  issue  make 
it  clear  that  it  is  not  simply  control  but 
all  the  facts  bearing  on  economic 
dependence  that  determine  the  status  of 
the  FLC*  The  agricultural  employer/ 
association's  control  of  the  FLC  is 
probative  but  not  necessarily 
determinative  of  the  FLC's  employee/ 
independent  contractor  status. 
Acknowledgment  must  be  given  to  the 
extensive  case  law  which  evaluates 
economic  dependence  by  looking 
beyond  the  control  factor  to  consider 
other  factors  such  as  those  set  out  in  the 
proposed  rule  at  500.20(h)(4)(i)-(v). 

Tne  second  category  of  relationship 
identified  by  FCM  is  one  in  which  it  is 
determined  that  the  FLC  is  an 
independent  contractor  and  not  an 
employee  of  the  agricultural  employer/ 
association;  the  PLC's  crew  members  are 
his/her  employees.  FCM  asserts  that  in 
such  circumstances  the  two  tests  of  joint 
employment  on  the  part  of  the 
agricultural  employer/association 
should  be  the  contractual  agreement 


•29  CFR  1928.nO(bKiMiii):  (c). 


"'American  Hospital  Astn  v  NLFB.  099  F.2d  651, 
657  (7U>  Cir.  1990),  affd  499  U.S.  606  (1991). 


•  Belix  V.  W.H.  McLeod  «•  Sons  Packing  Co.,  765 
F.2d  1317. 1327  (5th  Cir.  1985);  Castillo  v.  Given*. 
704  F.2d  181. 192  (Sth  Or.),  cert,  denied,  464  U.S. 
850  (1983):  Fahs  v.  Tree  Gold  Co-op  Growers  of 
Florida.  Inc..  166  F.2d  40. 43  (Stb  Ox.  1948). 
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between  that  party  and  the  FLC,  and  the 
extent  to  which  the  agricultural 
employer/association  retains  the 
contractual  right  to  control  the  workers. 
To  the  extent  that  it  is  appropriate  to 
look  beyond  the  terms  of  any 
contractual  agreement,  FCM  asserts  that 
control  factors  alone  should  govern  the 
determination  of  joint  employment  by 
an  agricuhural  employer/association 
and  an  independent  contractor  FLC. 

The  Department  disagrees  with  the 
contention  that  common  law  control 
elements  should  be  given  undue  weight 
in  the  joint  employment  analysis.  As 
established  by  the  courts  and  the 
current  MSPA  regulation,  the  test  for 
joint  employment  under  MSPA  does  not 
allow,  much  less  require,  that  the 
determination  be  made  exclusively  or  ^ 
primarily  by  considering  the  description 
of  control  in  any  FLC  contractual 
agreement  or  the  actual  exercise  of 
control  over  the  agricultural  workers. 
Such  unwarranted  reliance  on 
contractual  labels  and  common  law 
control  was  one  of  the  primary  reasons 
why  Congress  incorporated  the  FLSA 
definition  of  "employ"  into  MSPA.' 

The  legislative  history  and  case  law 
are  clear  that  "it  is  the  economic  reality, 
not  contractual  labels  *  *  *"  that 
determines  the  employment 
relationships  under  the  Act.'°  Further, 
Congress  stated  that  "•  *   *  even  if  a 
farm  labor  contractor  is  found  to  be  a 
bona  fide  independent  contractor,*  *  * 
this  status  does  not  as  a  matter  of  law 
negate  the  possibility  that  an 
agricultural  employer  or  association 
may  be  a  joint  employer  of  the  harvest 
workers  and  jointly  responsible  for  the 
contractor's  employees."' '  While  a 
finding  that  there  are  sufficient  indicia 
of  control  to  satisfy  the  common  law  test 
of  an  employment  relationship  would 
most  likely  result  in  a  similar 
determination  under  MSPA/FLSA.  a 
finding  of  common  law  control  is  not  a 
prerequisite  to  finding  that  a  joint 
employment  relationship  exists. '^ 

4.  The  National  Council  of 
Agricultural  Employers 


'House  Comm.  Kept,  at  4552-53. 

'"House  Comm.  Kept,  at  4553:  Real  v.  Diiscoll 
Strawberry  Assoc  Inc..  603  F.2d  748.  755  (9th  Cir. 
1979),  citing  Rutherford  Food  Corp.  v.  McCoaib, 
331  U.S.  722,  729  (1947);  Usery  v.  Pilgrim  Equip. 
Co..  527  F.2d  1308. 1315  (5th  Cir.).  cert,  denied.  429 
U.S.  826  (1976):  Hodgson  v.  Griffin  and  Brand  of 
McAllen  Inc..  471  F.2d  235.  237-238  (5th  Or.),  cert. 
denied.  414  U.S.  819  (1973). 

■  ■  Houae  Comm.  Kept  at  4553;  Griffin  and  Brand 
at  237. 

"House  Comm.  Rapt,  at  4553:  Hodgson  v.  Okada. 
472  F.2d  965  (10th  Cir.  1973):  Zavaki  v.  Harvey 
Farms.  No.  94-225-M  Civil  P.N.M..  February  1. 
1996)  Ooint  employer  found  even  though  court 
dalennined  the  FLC  exercises  the  supervisory 
control). 


The  National  Council  of  Agricultural 
Employers  (NCAE),  a  Washington,  D.C. 
based  association  representing  growers 
and  agricultural  organizations  on 
agricidtural  labor  and  employment 
issues,  submitted  extensive  comments 
on  the  proposed  regulation.  NCAE  is 
strongly  opposed  to  any  change  in  the 
current  regulatory  definition  of  joint 
employment.  NCAE  asserts  that  the 
Department  is  inappropriately  and 
unlawfully  seeking  to  discoiirage  the 
use  of  £ann  labor  contractors  by 
establishing  a  strict  liability  standard  for 
agricultural  employers/associations  who 
use  the  services  of  FLCs;  that  the 
proposed  rule  is  without  a  factual  or 
legal  foundation;  that  the  proposed  rule 
violates  the  Administrative  Procedure 
Act  because  it  is  arbitrary  and  " 
capricious;  that  the  proposed  rule  is  not 
user-fiiendly;  and  that  die  proposed  rule 
ignores  existing  law.  These  issues  are 
addressed  below. 

a.  Strict  Liability 

NCAE  contends  that  the  proposed 
regulation  effectively  estabUshes  a  strict 
liability  test  for  joint  employment.  The 
motive  ascribed  to  the  Department  is 
that  the  Department  is  seeking  to 
discourage  agricultural  employers/ 
associations  bom  using  FLCs,  thereby 
driving  FLCs  from  the  labor  market, 
disrupting  the  agricultural  labor  supply, 
and  empowering  unions  to  substitute  for 
FLCs  in  providing  labor  to  employers. 
Further,  the  NCAE  asserts  that  the 
alleged  strict  liability  standard  would 
allow  the  Department  and  farmworker 
legal  services  lawyers  to  reach  into  the 
deep  pockets  of  agricultural  employers/ 
associations  when  violations  occur, 
without  the  need  to  produce  adequate 
evidence  bearing  on  the  joint 
employment  determination.  Finally, 
NCAE  asserts  that  creation  of  the  alleged 
strict  liability  through  a  regulatory 
change  would  be  an  illegitimate  attempt 
to  estabhsh  a  legal  standard  which 
Congress  and  the  courts  have  been 
unwilling  to  adopt.  For  the  reasons 
stated  below,  the  Department  disagrees 
with  the  contention  that  the  NPRM 
creates  a  strict  liability  standard. 

The  proposed  definition  of  joint 
employment  is  a  reiteration  of  well- 
estabhshed  legal  principles  developed 
by  the  courts  and  explicitly  endorsed  by 
Congress  when  it  enacted  MSPA.  Both 
the  analytical  framework  set  out  in  the 
proposed  regulation  (economic 
dependence)  and  the  test  used  to 
examine  economic  dependence  (the 
analytical  factors)  were  derived  from  the 
cases  found  in  the  legislative  history 
and  other  cases  deciding  joint  employer 
issues  both  before  and  since  MSPA's 
enactment.  The  Department  has  very 


specifically  avoided  creating  "strict 
liability"  through  any  regulatory  test 
which  would  operate  based  on  a 
presumption  that  a  joint  employment 
relationship  exists.  The  current 
regulation  as  well  as  the  proposed 
regulation  expressly  states  that  the 
presence  or  absence  of  one  or  more  of 
the  analytical  factors  is  not  dispositive. 
All  the  facts  in  each  particular  case 
must  be  considered  using  the  factors 
identified  in  the  regulation  and  any 
other  relevant  factors.  The  Department 
has  not  proposed  any  result-oriented 
"strict  UabiUty"  or  presumption  test  for 
determining  either  independent 
contractor  or  joint  employment  status. 
Instead,  the  Department  has  proposed  a 
flexible  test  for  joint  employer  which  is 
consistent  with  the  case  law,  the 
legislative  history,  and  the  current 
regulation  which  (as  explained  in  the 
NPRM)  is  clarified  and  made  more  user- 
fiiendly  by  the  proposed  changes. 

Some  of  the  concerns  expressed  by 
NCAE  may  be  attributable  to  the 
statement  in  the  current  and  proposed 
regulations  that  joint  employment 
relationships  are  "common"  in 
agriculture.  As  Congress  recognized 
when  it  enacted  MSPA,  the  joint 
employment  doctrine  is  "the  central 
foimdation  of  this  new  statute;  it  is  the 
indivisible  hinge  between  certain 
important  duties  imposed  for  the 
protection  of  migrant  and  seasonal 
workers  and  those  liable  for  any  breach 
of  those  duties."  "  Citing  favorably  the 
U.S.  Supreme  Court's  characterization 
of  "employ"  under  FLSA  in  United' 
States  v.  Rosenwasser,  323  U.S.  360 
(1945),  the  Committee  stated  that  "a 
broader  or  more  comprehensive 
coverage  of  employees  within  the  stated 
concept  would  be  difficult  to  frame."  ** 
However,  the  recognition  that  the 
definition  of  "employ"  (of  which  joint 
employment  is  one  aspect)  is  very  broad 
under  MSPA  does  not  lead  to  the 
presumption  that  joint  employment  is 
always  present.  The  prepensed  rule  does 
not  create  a  strict  Uability  standard  that 
mandates  the  finding  of  joint 
employment  in  every  instance  in  whidi 
an  agricultural  employer/association 
retains  the  services  of  a  FLC.  As  the 
Department  and  the  courts  have 
recognized  in  the  current  definition  of 
"joint  employment"  under  MSPA, 
"*  *  *  joint  employment  relationships 
are  common  in  agriciUture.  *  *  •",'* 
but  that  observation  does  not  require  or 


'>  House  Comm.  RepL  at  4552. 

"Ibid. 

»  29  CFR  50a20(hN4Kii):  AimaMe  v.  Long  & 
Scott  Farms,  20  F.3d  434. 438  (1 1th  Cir.).  cart. 
denied,  115  S.CL  351  (1994). 
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inevitably  lead  to  the  creation  of  a  strict 
liability  standard  or  presumption. 

The  NCAE  assertion  that  the  proposed 
rule  creates  strict  liability  is  misplaced 
for  another  reason.  The  structure  and 
language  of  the  proposed  rule  disavow 
any  such  presumption  by  expressly 
requiring  an  examination  of  all  the  facts 
of  each  case  using  a  multifactor 
analytical  framework  to  resolve  the 
ultimate  question  of  economic 
dependence,  which  NCAE  concedes  is 
the  relevant  inquiry.  While  the 
proposed  rule  sets  out  certain  factors 
that  are  probative  of  the  joint 
employment  relationship,  the  proposed 
rule  makes  it  abundantly  clear  that  the 
ultimate  test  is  "*   *  *  whether  the 
worker  is  so  economically  dependent 
upon  the  agricultural  employer/ 
association  as  to  be  considered  its 
employee.*   *   *"NPRMat 
500.20(h)(5)(iii).  The  factors  are  merely 
tools  to  be  used  to  answer  the  ultimate 
question  of  economic  dependence  and 
are  neither  to  be  used  as  a  checklist  nor 
as  an  exhaustive  list  of  relevant 
factors.'* 

Each  potential  joint  employment 
situation  must  be  examined  on  its 
peculiar  or  special  facts.  The  legislative 
history  is  cleaO-  that  there  are  a  broad 
range  of  factual  situations,  and  that  each 
must  be  assessed  based  on  its  own 
distinct  circumstances."  In  the 
proposed  rule,  the  Department  more 
clearly,  completely,  and  acou^tely  sets 
out  the  appropriate  method  for 
analyzing  these  circiunstances. 

There  is  no  presumption  or  automatic 
)oiBt  employment.  There  are 
circumstances  which  do  not  constitute 
joint  employment.  Some  of  the  factors 
in  the  proposed  rule  are  frequently 
present  in  the  typical  agricultural 
situation  and,  therefore,  might  lead  to  a 
determination  of  employment  or  joint 
employment  status  on  the  part  of  the 
agricultural  employer/association.  But 
such  a  determination  mustlie  made  on 
all  the  facts  in  a  particular  case.  Despite 
NCAE's  assertion,  the  proposed  rule 
does  not  compel  a  determination  that 
joint  employment  exists  whenever  a 
farm  labor  contractor  or  other  service 
provider  is  utilized. 

For  example,  in  some  crops,  a  grower 
may  sell  his/her  entire  crop  to  a 
harvesting  company,  which  becomes 
responsible  for  harvesting  and 
transporting  the  crop  to  storage  or 
market:  or  a  grower  may  turn  his/her 
entire  harvesting  operation  over  to  a 
farm  labor  contractor,  who  makes  all  the 
meaningful  decisions  regarding  the 


>*See  AtHenor  y.D^S  Faimt,  aS  F.Sd  925. 932 
(lltfaOr.  1996). 
"Hmh«  ConmL  Rapt  at  49S3. 


harvesting  of  the  crops  and  provides 
his/her  own  materials  and  equipment 
needed  in  the  harvest,  such  as  with 
custom  combiners  who  harvest  grain 
crops  or  other  custom  harvesting 
operations  common  in  many 
agricultural  commodities. 

Another  example  is  where  an 
agricultural  employer/association 
secures  the  services  of  a  PLC  and  sets 
out  ultimate  performance  standards  for 
the  job,  but  then  has  no  right  to  control 
or  further  involvement  in  the  work  or 
the  employment,  all  of  which  are  in  the 
PLC's  hands.  The  FLC  and  his/her 
employees  are  free  to  schedule  work 
under  any  other  contracts.  The  FLC 
provides  all  the  equipment,  tools  and 
resources  necessary  to  complete  the  job 
for  which  his/her  services  were  retained 
and  to  manage  all  aspects  of  the 
workers'  employment.  The  FLC  has  the 
financial  and  managerial  ability  to 
conduct  his/her  business  without  the 
involvement  or  assistance  of  the 
agricultural  employer/association  and 
undertakes  all  the  responsibilities 
commonly  performed  by  an  employer. 
This  and  similar  arrangements  are  not 
uncommon  in  agriculture.  \xi  such 
situations,  an  application  of  the 
economic  dependence  analysis  is 
unlikely  to  result  in  a  determination 
that  the  grower  is  an  employer  or  joint 
employer  under  the  MSPA. 

In  both  of  the  above  examples,  it  is 
quite  common  for  the  agreement 
between  the  agricultural  employer/ 
association  and  the  farm  labor 
contractor  to  explicitly  state  which 
party  has  responsibility  for  meeting 
certain  obligations.  The  mere  fact  that 
the  agricultural  employer/association 
enters  into  an  agreement  making  the 
farm  labor  contractor  exclusively 
responsible  for  functions  and  activities 
that  are  commonly  performed  by 
employers — such  as  setting  wage  rates, 
paying  wages,  supervising,  directing 
and  controlling  the  workers,  providing 
worker's  compensation — does  not 
indicate  that  the  agricultural  employer/ 
association  may  be  a  joint  employer.  On 
the  other  band,  merely  so  providing  in 
the  contract  is  not  controlling  if  the 
agricultural  employer/association  in  fact 
retains  the  power  to,  or  actually 
performs,  such  functions.  As  the 
legislative  history  and  the  case  law 
make  abundantly  clear,  it  is  the 
economic  reality  of  the  relationship,  not 
contractual  labels,  that  determine  joint 
employment.  In  order  to  allay  any 
confusion  that  may  exist  and  to  clarify 
the  effect  of  this  regulation,  language 
has  been  added  to  the  regulation  to 
reiterate  that  this  regulation  does  not 
create  strict  or  per  se  liability  and  that 
no  single  factor  or  set  of  factors  is 


determinative  of  joint  employment.  As 
has  been  stated  repeatedly,  joint 
employment  can  only  be  determined  by 
an  examination  of  all  the  facts  in  a 
particular  case. 

NCAE  asserts  that  the  effect  of  the 
proposed  rule  will  be  the  elimination  of 
the  use  of  PLCs  and  consequent 
disruption  in  the  agricultural  labor 
market.  This  assertion  fails  to  recognize 
that  the  issue  of  joint  employment 
under  MSPA  does  not  govern  whether 
agricultural  employers/associations  will 
have  access  to  the  services  provided  by 
PLCs.  No  PLC  will  be  precluded  by 
anything  in  the  proposed  regulation 
from  pursuing  his/her  business.  Even 
where  the  agricultural  employer/ 
association  is  determined  to  be  the 
employer  or  a  joint  employer  for 
purposes  of  MSPA,  the  employer/ 
association  may  still  use  the  FLC's 
services  for  all  the  tasks  which  PLCs 
may  perform  imder  MSPA — recruiting, 
soliciting,  hiring,  employing,  furnishing, 
or  transporting  any  migrant  or  seasonal 
agricultural  worker.  The  sole  effect  of  a 
joint  employment  determination  is, 
where  appropriate,  to  make  an 
agricultural  employer/association 
jointly  responsible  in  the  event  the  FLC 
does  not  perform  the  employer 
functions  in  a  lawful  manner. 

The  American  Farm  Bureau 
Federation — a  broad-based  organization 
similar  to  NCAE,  which  represents  the 
business  and  economic  interests  of  more 
than  4  million  agricultural  families — has 
addressed  many  of  the  same  concerns 
raised  by  the  NCAE  comments  but 
without  predicting  the  same  dire 
consequences  for  agricultiu^l 
employers/associations  who  accept 
responsibility  for  PLCs'  actions.  In  its 
Farm  Bureau  Grower's  Handbook:  A 
Compliance  Guideline  To  Federal 
Agricultural  Labor  Laws,  April,  1991, 
the  Farm  Bureau  acknowledged  that 
applying  the  economic  dependence 
analysis  to  the  typical  agricultural 
circumstance  will  "*  *  'probably  bo 
enough  for  him  (the  grower)  to  be  a  joint 
employer  with  the  labor  contractor. 
•  *   *"  hi  light  of  this  potential 
outcome,  the  Farm  Bureau  suggested 
two  alternative  courses  of  action  for  its 
members: 

"A  grower  has  two  choices.  First,  you  may 
try  to  distance  yourself  from  your  farm  labor 
contractor  so  that  you  will  not  be  found  to 
be  a  joint  employer  if  a  lawsuit  is  brought 
against  him.  Second,  you  may  accept  that  the 
way  in  which  you  want  your  operation  to 
work  does  not  allow  you  to  avoid  being  a 
joint  employer,  and  decide  to  plan  ahead  to 
avoid  legal  liability.  As  for  the  first  choice, 
you  should  be  aware  that  the  trend  of  court 
decisions,  especially  where  workers  covered 
by  (K4SPAJ  are  concerned,  is  to  find  that  the 


growers  are  joint  employers.  Generally 
speaking,  this  option  is  available  only  where 
the  workers  are  skilled  and  where  the  grower 
takes  a  hands-off  approach  to  supervising  the 
work  and  the  employees.  *   *   *  On  the  other 
hand,  planning  ahead  to  take  responsibility 
for  complying  with  FLSA  and  [MSPA]  does 
not  need  to  be  an  unreasonable  burden. 
Several  of  the  steps  that  are  required  may  be 
taken  by  either  the  grower  or  the  contractor. 

*  *   *  A  plan  to  take  all  necessary  steps  to 
comply  with  FTLSA  and  (MSPA)  is  a  better 
defense  against  a  lawsuit  than  trying  to  avoid 
joint  employment." 

Id.  at  49-50. 

The  Farm  Bureau  acknowledges  that 
joint  employment  in  the  typical 
agricultiiral  context  is  common  but  not 
inevitable.  As  will  be  addressed  in 
greater  detail  below,  the  Farm  Bureau 
also  lists  factors  u^^  in  the  joint 
employment  analysis  that  closely  track 
those  set  out  in  the  proposed  rule  and 
which  NCAE  suggests  are  inappropriate. 

b.  Application  of  the  Analytical  Factors 
in  thejProposed  Rule 

NCAE  suggests  that  under  the 
proposed  rule  a  finding  of  "any  control 
or  authority  on  the  part  of  the  grower" 
will  result  in  a  finding  of  economic 
dependence  and  joint  employment. 
NCAE  construes  the  proposed  rule  as 
requiring  that  joint  employment  be 
found  where  any  of  the  delineated 
factors  are  present.  However,  NCAE 
misconstrues  (or  perhaps  overlooks)  the 
express  language  of  the  proposed  rule 
which  states  that  the  factors  "are 
analytical  tools  to  be  used  in 
determining  the  ultimate  question  of 
economic  dependence.  The  factors  are 
not  to  be  applied  as  a  checklist.  *   *   * 
No  one  factor  is  critical  to  the  analysis 

•  *  *  Rather,  how  the  factors  are 
weighed  depends  upon  all  the  facts  and 
circumstances."  NPRM  at 
500.20(h)(5)(iv). 

NCAE  asserts  that  the  analytical 
factors  identified  in  the  proptosed  rule 
are  distorted  or  inappropriate  for 
various  reasons.  TUs  contention 
appears  to  overlook  the  fact  that  each  of 
the  proposed  rule's  analytical  factors  is 
drawn  from  the  case  law  regarding 
"employ"  and  joint  employment,  as 
discussed  below. 

The  American  Farm  Bureau 
Federation's  published  guidance  for  its 
members  (1991  Handbook)  expressly 
recognizes  a  list  of  analytical  factors 
bearing  on  the  joint  employment 
determination.  While  the  Farm  Bureau's 
factors  do  not  identically  track  the 
factors  set  out  in  the  proposed  rule,  they 
are  notably  similar  and  their  recognition 
by  the  Farm  Biueau  is  at  odds  with 
NCAE's  assertions  about  the  propriety 
and  relevance  of  factors  such  as  the 
skills  of  workers,  relative  investment. 


and  permanency  and  exclusivity  of  the 
work.  The  Farm  Biueau's  Handbook 
lists  the  relevant  factore  for  determining 
as  joint  employment  as  follows: 

•  Who  owns  the  property  where  the 
work  is  done? 

•  How  much  skill  is  needed  to  do  the 
job? 

•  Who  has  investment  in  land, 
equipment  and  facilities? 

•  How  permanent  and  exclusive  is 
the  job? 

•  Who  has  the  right  to  control  the 
work? 

•  Who  supervises  the  work? 

•  Who  sets  the  rates  of  pay  or 
methods  of  payment  and  employment 
policies? 

•  Who  has  the  right  to  hire,  fire, 
discipline,  and  otherwise  affect  the 
workers'  employment? 

•  Who  prepares  the  payroll  and  pays 
the  workers? 

The  NCAE's  comments  also  address 
individual  factors  set  forth  in  the 
proposed  rule,  as  follows: 

i.  Control/Supervision 

Among  the  factors  set  forth  in  the 
proposed  rule,  this  factor  tests  the 
putative  employer's  power  (directly  or 
indirectly,  exercised  or  imexercised)  to 
control  or  su(}ervise  the  workers  or  the 
work  performed.  NCAE  suggests  that  the 
only  relevant  consideration  under  the 
control  factor  should  be  the  extent  to 
which  the  grower  actually  exercises 
control  and  then  only  if  the  exercise  of 
control  is  substantial.  The  Department 
disagrees  with  such  a  narrow  view  of 
control  in  the  determination  of  joint 
employment. 

Courts  addressing  this  matter  have 
held  that  it  is  not  the  actual  exercise  of ' 
direct  control  of  the  work  but  rather  the 
power  or  ability  to  do  so  that  is  relevant 
to  the  joint  employment  inquiry.  '* 
Further,  the  courts  have  recognized  that 
the  exercise  of  control  can  be 
accomplished  directly  or  indirectly 
through  others,  such  as  by  conveying 
instructions  through  a  PLC  to  the 
workers.  " 

As  one  coiut  observed  when 
considering  the  control  factor,  "*   *  * 
the  right  to  control,  not  necessarily  the 
actual  exercise  of  that  control  is 
important.  The  absence  of  the  need  to 
control  should  not  be  confused  with  the 
absence  of  the  right  to  control."  ^ 
Where  the  agricultural  employer/ 


association  retains  any  right  to  control 
the  workers  or  the  work,  this  would 
constitute  control  indicative  of  an 
employment  relationship.  For  instance. 
where  the  agricultural  employer/ 
association  retains  the  right  to  direct 
details  of  the  work,  this  fact  is 
indicative  of  control  and  therefore 
relevant  to  the  joint  employment 
analysis. 

Even  the  Aimable  decision  cited  by 
NCAE  in  support  of  its  comments  to  the 
proposed  rule  does  not  necessarily 
support  NCAE's  position.  Having 
observed  that  in  this  case  the  FlC 
"•  *  *  exercised  absolute,  unfettered 
and  sole  control  over  [the  workers]  and 
their  employment,"  the  Aimable  court 
simply  never  addressed  any 
circumstance  in  which  the  putative  joint 
employer  retained  the  right  to  control 
but  did  not  exercise  it.  Aimable  at  440. 

The  Department  does  believe  that  the 
words  "exercised  or  unexercised"  in  the 
proposed  regulation  language  are 
redimdant,  inasmuch  as  the  "power"  to 
control,  direct,  or  supervise  necessarily 
implies  the  concept  of  unexercised 
control.  Therefore,  to  avoid  confusion  or 
misunderstanding  and  to  bring  greater 
clarity  to  the  regufation,  the  words 
"exercised  or  unexercised"  are  not 
included  in  the  Final  Rule. 

The  courts  have  determined  that  the 
requisite  control  of  the  work  may  be 
exercised  directly  or  indirectly  through 
others.  2'  Indirect  control  or  supervision 
may  be  accomplished  through 
instructions  delivered  to  the  FLC  to  be 
commimicated  to  the  worfers.  As  one 
court  said,  "The  fact  that  the  defendant 
often  effected  this  supervision  by 
speaking  to  the  crew  leaders,  who  in 
turn  spoke  to  the  farmworkers,  rather 
than  speaking  directly  to  the  plaintifiis, 
does  not  negate  the  obviously  extensive 
degree  of  on-the-job  supervision  that 
existed.  Reality  can  not  be  so  easily 
masked  by  transparent  attempts  to  covei 
over  the  truth  with  a  deceptive  label."  ^ 

It  should  be  noted  that  indirect 
control  sufficient  to  indicate  the 
existence  of  an  employment 
relationship  between  a  grower  and  a 
FLC's  crewmembers  would  not  be 
established  solely  by  contractual  terms 
through  which  the  grower's  ultimate 
standards  or  requirements  for  the  FLC's 
performance  are  defined  (e.g.,  the 


'*Beliz  at  132»-30;  Haywood  v.  Barnes.  109 
F.R.D.  568,  589  [E.D.N.C  1986).  Contra  Aimable.  at 
440-441. 

■»  Aimable  al  441 ;  Griffin  and  Brand  at  238: 
Monvillev.  Williams.  107  Lab.  Ca».  (OCH)  P34,97«, 
at  45,252-253  (D.  Md.  1987). 

^Haywood  at  589:  cited  in  Barrientot  v.  Taylor, 
917  F.  Supp.  375,  383  (E.DJ4.C  1996). 


>i  Griffin  6-  Brand  at  237:  Barrientot  at  382; 
Monville  at  44.253:  Leodi  v.  Johnston.  812  F.  Supp. 
1198. 1207  (MD.  Fla.  1992);  Antunez  \.G»C 
Farms.  Inc.,  126  Lab.  Cak.  [CCH]  P33,015.  at  p. 
46,174  (DJ4.M.  1993). 

°  Haywood  at  589  ciUng  Griffin  Br  Brand  at  238. 
See  also  Aimable  at  441  ("It  is  well^settled  that 
supervision  is  present  wbether  orders  are 
communicated  direcUy  to  the  laborer  or  indirectly 
through  the  contractor.");  Beiix  at  1328;  Castillo  at 
189  n.17, 191-92. 


11740     Federal  Register  /  Vol.  62.  No.  48  /  Wednesday,  March  12,  1997  /  Rules  and  Regulations 


FMlenl 


grower's  speciBcation  of  the  size  or 
ripeness  of  the  produce  to  be  harvested, 
or  of  the  date  for  the  FLC's  completion 
of  a  job).  Such  stated  performance 
standards  or  objectives — which  are 
common  in  contracts  for  services  in  the 
agricultural  industry  and  in  other 
contexts — would  not.  in  themselves, 
constitute  indirect  control  of  the  work 
by  the  person  for  whose  benefit  the 
services  are  to  be  performed  (e.g..  the 
grower).  However,  the  greater  a  grower's 
involvement  in  the  assurance  and 
verification  that  the  FLC  is  meeting  or 
will  meet  the  contract's  ultimate 
performance  requirements,  the  greater 
the  likelihood  that  the  grower  would 
demonstrate  sufficient  indirect  control 
to  indicate  an  employment  relationship 
with  the  PLCs  crewmembers.  Where  the 
grower  not  only  specifies  in  the  contract 
the  size  or  ripeness  of  the  produce  to  be 
harvested,  but  also  appears  in  the  field 
to  check  on  the  details  of  the  work  and 
communicates  to  the  FLC  any 
deficiencies  observed,  the 
circumstances  must  be  closely 
examined  to  determine  if  the  grower  is 
demonstrating  sufficient  indirect  control 
of  the  workers  to  indicate  there  may  be 
an  employment  relationship  with  them. 
The  agricultural  employer/association 
may  certainly  take  action  during  or  after 
the  conclusion  of  the  work  to  confirm 
satisfaction  of  the  contract's  ultimate 
performance  standards  (including 
appearing  in  the  field  and 
communicating  with  the  FLC  about 
general  obse^tions  concerning 
performance  of  the  contract  standards, 
such  as  rip)eness  or  size  of  the  produce 
harvested)  without  this  action  alone 
•^  being  considered  an  indicium  of  joint 
employment.  The  critical  question  to  be 
considered  is  not  whether  the 
agricultural  employer/association  was 
in  the  field  or  communicated  with  the 
FLC,  but  rather  what  that  presence  in 
the  field  and  those  communications 
indicate  about  the  nature  and  degree  of 
the  agricultural  employer/association's 
control  over  the  work  or  the 
employment.  To  avoid  any  possible 
confusion  in  this  regard.  Factor  (A)  has 
been  amended  to  provide  that  a 
reasonable  degree  of  contract 
performance  oversight  and  coordination 
with  third  parties  such  as  packing 
houses  and  processors  is  permissible. 

a.  Power  to  Hire.  Fire.  Modify 
Employment  Conditions  or  Determine 
Pay  Rates  or  Methods  of  Payment 

As  with  the  control  factor,  NCAE 
argues  that  it  should  be  only  the  actual 
exercise,  not  the  power  to  effect,  these 
activities  that  should  be  considered. 
NCAE  recognizes  that  these  important 
employer  functions  cu«  significant  in  the 


determination  of  joint  employment.  A 
putative  employer's  direct  or  indirect 
exercise  of  the  power  to  hire,  fire  or 
modify  employment  conditions,  set  pay 
rates  or  method  of  payment  is  obviously 
relevant  to  employer  status,  as  courts 
have  stated.  ^  For  example,  a  putative 
employer  may  expressly  agree  on  a  rate 
of  pay  for  the  workers  in  his/her 
contract  with  an  FLC  ^*  or  may 
effectively  determine  the  workers' 
compensation  rates  through  the  amount 
of  the  payments  to  the  FLC. " 

Equally  relevant  is  the  putative 
employer's  power  or  authority  to 
exercise  these  functions  should  it  be  in 
his/her  best  interest  to  do  so.  Courts 
have  recognized  that  agricultural 
employers  retain  the  abiUty  to  exercise 
significant  control  over  the  employment 
but  may  never  find  the  need  to  exercise 
that  power.  ^*  The  retention  of  power  is 
revealing  of  the  economic  dependence 
of  the  workers  on  the  putative  employer 
just  as  is  the  actual  exercise  of  power. 

The  current  regulation,  which  NCAE 
urges  the  Department  to  retain,  includes 
the  same  factor  bearing  on  employment 
that  NCAE  asserts  is  objectionable. " 
This  factor  is  merely  preserved  in  the 
amended  rule. 

Hi.  Provision  of  Housing, 
Transportation,  Tools  and  Equipment, 
or  Other  Materials  Required  for  the  Job 

NCAE  asserts  that  this  factor  should 
not  be  considered  in  a  joint  employment 
analysis.  Many  courts  have  recognized 
the  appropriateness  of  identifying  the 
person  or  entity  which  provides  the        ' 
housing,  transportation,  tools, 
equipment,  machinery  and  other 
resources  related  to  the  emplo)mient.  ^ 
The  Department — along  with  the 
courts — considers  this  factor  to  bo 
relevant. 

It  is  the  Department's  view  that  this 
factor  is  su^iciently  similar  to  the 
consideration  of  employer-provided 
services  or  benefits  in  factor  (H)  of  the 
NPRM  that  the  factors  should  be 
consolidated  in  the  Final  Rule.  A  fuller 
discussion  of  the  relevance  of  these  facts 


^^Beliz  at  1328^  Castillo  at  192:  Griffin  &■  Brand 
at  237-38;  Antunez  at  p  46.173:  Haywood  at  587. 

"Beliz  at  1328:  Griffin  &  Brand  at  238:  Alviso- 
Medrano  v.  Harloff.  868  F.  Supp.  1367,  1373  (M.D. 
Fla.  1994):  Haywood  at  590-91:  Monville  at  45.253. 

»  Belix  at  1328:  Castillo  at  192:  AMso-Medrano 
at  1373:  ^4onville  at  45.253:  Maldonado  at  487. 

^See.  eg..  Belix  at  1322. 1328:  Maldonado  at 
487. 

"  See  29  CFR  500.20(h)(4)(ii)(C)  The  Power  to 
deiennine  the  pay  rates  or  the  methods  of  payment 
of  the  workers:  (D)  The  right,  directly  or  indirectly, 
to  hire.  fire,  or  modify  the  employment  conditions 
of  the  workers. 

^ Butherford ai  731:  Antenorar  937-938*  n.l5: 
Beliz  at  1328:  Castillo  at  192:  Barrientosat  383: 
Haywood  at  587,  588-89:  Monville  at  45.253.  But 
see  Aimabh  at  443. 


is  foimd  in  part  vii  below,  which  deals 
with  new  combined  factor  (G)  of  the 
Final  Rule. 

iv.  Degree  of  Permanency  of  the 
Relationship 

NCAE  contends  that  this  factor  should 
not  be  considered  because  it  was 
rejected  by  the  court  in  Aimable. 
However,  the  Department  recognizes 
that,  despite  Aimable,  the  great  weight 
of  the  case  law  supports  consideration 
of  the  degree  of  permanency  and 
exclusivity  in  the  relationship  between 
the  workers  and  the  putative  employes 
in  the  context  of  the  agricultural 
operation  in  question.  ^  The  duration  of 
that  operation  necessarily  affects  the 
duration  or  permanency  of  the 
relationship.  Where  an  FLC  and  the 
workers  are  engaged  for  the  duration  of 
the  operation  and  are  obligated  to  work 
only  for  or  be  available  to  the 
agricultural  employer/association  at  his/ 
her  discretion  during  that  period,  that 
information  bears  directly  on  the 
question  of  the  workers'  economic 
dependence.  Other  courts  have  found 
this  factor  relevant  and  the  [Department 
believes  that  duration  of  the 
relationship  should  be  one  of  the  factors 
considered  in  determining  joint 
employment. 

V.  Unskilled  Work 

NCAE  suggests  that  this  factor  is 
designed  to  predetermine  a  finding  of 
joint  employment,  apparently  based  on 
the  assumption  that  nearly  all 
agricultural  work  involves  rep>etitive, 
rote  tasks  requiring  little  skill  or  training 
even  though  NCAE  also  acknowledges 
that  many  agricultural  jobs  require 
considerable  skill  and  experience.  The 
Department  recognizes  that  the  worker's 
skill — like  each  of  the  other  factors 
identified  in  the  case  law  and  this 
regulation — is  only  one  of  several 
factors  which  are  to  be  considered  in 
making  the  ultimate  determination  as  to 
the  worker's  economic  dependence.  In 
almost  all  cases,  the  courts  have 
considered  the  worker's  degree  of  skill 
to  be  a  relevant  and  probative  factor  in 
the  determination  of  such 
dependence. "'  In  common  experience 
in  the  agricultural  industry  and  other 
contexts,  there  is  a  reasonable 
correlation  between  the  worker's  degree 
of  skill  and  the  marketability  and  value 
of  bis/her  services.  In  the  bee  market 


place,  an  unskilled  task  whidi  may 
easily  be  lenned  and  pwfonned  by 
ahnost  any  woricer  is  a  task  for  which 
many  workers  (both  trained  and 
untrained)  can  realistically  compete, 
and  is  also  a  task  for  which  the 
competing  workers  would  not  be  able  to 
demand  or  expect  high  wages.  The 
lower  the  worker's  sidll  level,  the  lower 
the  value  and  marketabiUty  of  his/her 
services,  and  the  greater  the  likelihood 
of  his/her  economic  dependence  on  the 
person  utihzing  those  services. 
Conversely,  the  higher  the  worker's  skill 
level,  the  greater  the  value  and 
marketability  of  his/her  services  in  the 
maricet  place  and.  consequently,  the 
lesser  the  likelihood  that  he/she  would 
be  economically  dependent  on  any 
particular  person  who  utitizes  his/her 
services. 

The  Department  concludes  that,  in 
light  of  the  great  weight  of  the  case  law, 
the  fector  of  the  worker's  degree  of  skill 
is  an  appropriate  factor  for 
consideration  in  the  determination  of 
economic  dependence;  the  regulation 
therefore  identifies  this  factor  as  one  of 
several  to  be  considered.  ^' 

vi.  Activities  of  the  Workers  Integral  to 
Overall  Business  Operation  and  Work 
Performed  on  Premises  Owned  or 
Controlled  by  Putative  Employer 

NCAE  asserts  that  these  two  factors 
are  included  in  the  proposed  rule  to 
assure  that  the  agricultural  employer/ 
association  always  will  be  found  to  be 
a  joint  employer.  NCAE  cites  no 
authority  for  rejecting  these  as  relevant 
factors  for  determining  joint 
employment.  In  fact,  no  case  has 
rejected  these  factors  and  they  are 
invariably  included  among  the  factors 
considered  by  courts.  '^ 

This  MSFA  regulation  is  an 
embodiment  and  distillation  of  the  case 
law.  which  consistently  demonstrates 
that  many  factors — including  the 
woriwr's  pe^rmance  of  a  function 
integral  to  the  putative  employer's 
operation,  and  the  location  of  the  work 
on  the  putative  employer's  premises — 
are  relevant  and  probative  factors  in  the 
determination  of  the  ultimate  question 
>»  of  the  worker's  economic  dependence. " 
The  exclusion  of  one  or  more  of  these 
factors  would  not  only  be  an 
unjustifiable  distortion  of  the  courts' 
decisions,  but  would  also  result  in  an 
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^Bicketts  v.  Vann,  32  F.3d  Fl.  F4  (rth  Cir.  1994): 
Lauritxen,  Secretary  of  Labor  v.  Beliz  at  1328:  Fahs 
at  44:  Haywood  at  589:  Donovan  v.  Gillmor,  535  F. 
Supp.  154. 162-63  (N.O.  Ohio),  appeal  dismissed, 
708  F.2d  723  (6th  Cir.  1982). 

'oBicketts  at  74:  Beliz  at  1328:  CasUllo  at  190; 
Beal  at  755:  Antunez  at  46.174:  Fahs  at  44.  But  cf. 
Aiaiable  ai  444. 


"  Bicketts  at  74;  Beliz  at  1328;  CastUh  at  190: 
Beal  at  755:  Antunez  at  46,174:  Foils  at  44.  But  cf. 
Aimable  at  444. 

^Buthetford  Food  at  726,  729-730:  Aimable  at 
444;  Griffin  tr  Brand  at  237-238:  Beliz  at  1328; 
Castillo  at  192;  Fahs  at  42-43. 

'^Butherford  Food  at  726,  729-730;  Aimabh  at 
444:  Griffin  S-  Brand  at  237-238:  Beliz  at  1328: 
Castillo  at  192:  Fahs  at  42-43. 


incomplete  analysis  of  the  economic 
realities  upon  which  the  ultimate  issue 
of  an  empk^msnt  relationship  is  based. 

In  theagncultural  industry,  as  in 
other  parts  of  the  free  market  place, 
there  is  a  logical  and  appropriate 
correlation  between  the  "centrality"  of  a 
ftmction  in  a  business  operation  and  the 
certainty  of  the  business'  p«f  onnance  of 
that  function  throu^  the  use  of 
whatever  resources  or  methods  an 
necessary,  including  the  use  of  labor.  In 
other  words,  where  a  hmction  is  a 
central  or  core  part  of  the  business  (i.e.. 
important  enough  to  be  "integral"  to  the 
business;  often  performed  on  the 
business'  premises),  common 
experience  shows  that  that  business 
would  be  virtually  certain  to  assure  that 
the  function  is  perfcHmed,  and  would 
obtain  the  services  of  whatever  workers 
are  needed  for  that  function.  The 
woricers  so  engaged  can  reasonably 
anticipate  that  the  work  will  be 
available  for  so  long  as  the  function  in 
question  must  be  performed.  The 
Eleventh  Circuit,  recognizing  the 
importance  of  the  putative  employer's 
providing  the  place  where  the  worii;  is 
(wrform^.  stated  in  Antenor.  "[t]his 
element  is  probative  of  joint- 
employment  status  for  the  obvious 
reason  that  without  the  land,  the 
woikers  might  not  have  work,  and 
because  the  business  that  owns  or 
controls  the  worksite  will  likely  be  able 
to  prevent  labor  law  violations,  even  if 
it  delegates  hiring  and  supervisory 
responsibihties  to  labor  contractors."  88 
F.3d  at  936-937.  The  court  applied  a 
similar  rationale  in  holding  mat  "a 
woriier  who  performs  a  routine  task  that 
is  a  normal  and  integral  phase  of  the 
grower's  production  is  Ukely  to  be 
dependent  on  the  grower's  overall 
production  process."  The  workers' 
reliance  upon  a  particular  business  as  a 
source  or  place  of  work  (and, 
consequently,  a  source  of  income  in  the 
form  of  wages  for  services)  can 
appropriately  be  considered  in  the 
determination  of  an  employment 
relationship. 

Conversely,  where  the  work  is  not 
performed  on  the  putative  employer's 
premises  or  is  not  integral  to  the 
putative  employer's  business  operation, 
these  facts  would  indicate  that  the 
existence  of  a  joint  employment 
relationship  is  somewhat  less  likely. 

After  carefully  reviewing  the  case  law 
and  considering  the  NCAE  comment, 
the  Department  has  concluded  that  the 
analysis  of  the  workers'  economic 
dependency  on  the  putative  employer 
necessarily  includes  the  consideration 
of  these  two  factors  bearing  on  the 
"centrality"  of  the  function  in  the 
putative  employer's  operation. 


However,  the  DepartmeBt  reiterates  that 
neither  of  these  facton  (or  any  other 
factor)  is  controlling  in  the  analysis. 

vii.  Putative  Employer  Provides 
Services,  Materials  or  Functions 
Coaunonly  Performed  by  an  Employer 

As  stated  in  the  discussion  under  part 
iii  above,  factor  (C)  of  the  NPRM  has 
been  combined  vrith  factor  (H)  of  the 
NPRM  to  create  a  new  factor  (G)  in  the 
Final  Rule  because  the  substance  of  the 
two  NPRM  factors  is  similar.  Both 
NPRM  factors  focused  on  services,  tools, 
equipment,  and  materials  which  are 
commonly  provided  or  performed  by 
employers.  Factm  (C)  dealt  with 
transportation  and  h"^«""g.  which  are 
commrai  indices  of  emplojrment  for 
transient  workers  or  those  who  have  no 
other  means  of  transportation  to  watk. 
Factor  (H)  dealt  with  services  and 
benefits  such  as  providing  workers' 
compensation  insurance  and  handling 
payroll,  which  are  commonly  perframed 
by  employers. 

In  addition  to  the  issues  raised  by  die 
American  Pulpwood  Association  and 
others,  discussed  above,  NCAE  suggests 
that  consideration  of  this  factor  is 
inappropriate  in  that  a  putative 
employer  may  take  such  actions  or 
provide  materials  or  services  because 
he/she  handle  them  better  or  more 
economically  than  can  the  FLC  The 
Department  recognizes  that  an 
agricultiiral  employer/association  may 
be  more  skilled,  efficient,  or  better 
capitahzed  than  the  FLC  and  that  this 
may  be  a  nason  for  perfonnanr  e  of 
various  "employer"  functions.  However, 
the  Department  does  not  omsider 
efficiency,  motive,  or  capitalizaticm  to 
be  a  reason  to  negate  the  relevance  of 
this  factor  in  assessing  joint 
employment.  The  courts  have 
considered  these  facts  to  be  relevant  and 
probative  in  the  joint  employment 
analysis. 

Where  a  putative  employer  provides 
materials  or  services,  or  undertakes 
functions  normally  performed  by  an 
employer  (such  as  providing  workers* 
compensation,  paying  FICA  taxes, 
transporting  or  housing  workers, 
providing  the  tools  and  equipment 
necessary  to  the  work),  such  behavior 
indicates  that  it  is  in  his/her  interest  to 
perform  such  functions  that  are 
commonly  performed  by  employers 
rather  than  rely  on  the  FLC  ^  Further, 
workers  who  use  the  services,  materials 
or  functions  are  in  a  very  tangible  way 
economically  dependent  on  die  entity 


M  Antenor  at  937:  Griffin  6-  Brand  at  237;  Foils  •( 
42:  Beiis  at  132S. 
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performing  these  functions. ''  Thus,  the 
performance  of  these  "employer" 
functions  by  a  putative  employer  is  both 
an  objective  manifestation  of  employer 
status  and  strong  evidence  of  the 
workers'  economic  dependence  upon 
him/her. 

The  Final  Rule  contains  some 
modifications  made  in  response  to  these 
commenter's  concerns.  The  word 
"normally"  in  the  NPRM  has  been 
changed  to  "commonly"  as  a  more 
accurate  and  precise  word  in  this 
context.  Further,  the  NPRM  has  been 
amended  to  consider  the  amount  of  the 
investment  in  tools  and  equipment 
when  considering  these  items  in  the 
joint  employment  analysis. 

The  Department  recognizes  that 
ownership  of  housing  is  not 
determinative.  To  the  extent  that  an 
agricultural  employer/association 
relinquishes  all  control  of  housing  it 
owns  to  a  third  party,  the  mere 
ownership  of  the  housing  by  the 
agricultural  employer/association  would 
not  in  itself  be  a  consideration  in  the 
joint  employment  analysis. 

The  Department  also  recognizes  that 
beneHts,  services  or  functions 
performed  by  an  agricultural  employer/ 
association  may  directly  benefit  the 
workers,  and  that  some  persons  might 
argue  that  these  matters  should  not  be 
considered  in  the  joint  employment 
analysis  to  avert  the  unintended  and 
undesirable  consequence  that 
agricultural  employers/associations 
would  be  dissuaded  from  providing 
these  benefits.  While  workers  may  be 
beneBted  if  an  agricultural  employer/ 
association  provides  worker^ 
compensation,  withholds  and  pays 
employment  taxes,  or  provides  housing 
or  transportation,  the  benefit  realized  by 
the  workers  does  not  negate,  but  rather 
reinforces  the  relevance  of  the  provision 
of  these  services  in  determining  the 
economic  dependence  of  the  workers. 
As  set  out  above,  the  courts  have  held 
these  facts  to  be  probative  of  joint 
employment. 

Nonetheless,  it  is  not  the 
Department's  intention  nor  desire  to 
create  unnecessary  disincentives  for 
agricultural  eraployersyassociations  to 
provide  employment  related  benefits  to 
agricultural  workers  or  more  closely 
oversee  farm  labor  contractor  activities 
to  ensure  compliance  with  legal 
obligations.  Therefore,  the  MSPA 
regulation  on  the  assessment  of  civil 
money  penalties,  29  CFR  500.143  is 
amended  to  include  as  an  example  of 


^Antenor  it  936  CITlhe  faraiworkars  were 
dependent  on  the  growen  to  obtain  financial 
compensation  for  job-reUted  injuries  •   •  *  They 
relied  on  (the  growers!  to  see  that  the  social  security 
payments  were  nude  as  well.') 


"good  faith  efforts  to  comply  with  the 
Act"  an  agricultural  employer/ 
association  providing  benefits  to 
workers  or  taking  reasonable  measures 
to  ensure  FLC  compliance  with  legal 
obligations.  These  reasonable  measures 
will  be  considered  by  the  Department  as 
a  mitigating  factor  in  assessing  any  civil 
money  penalties  resulting  from 
violations  which  arise  from  the  joint 
eniployment  relationship. 

The  Department  further  recognizes 
that  an  agriculttiral  employer/ 
association  may  be  harmed  by  an  FLC 
who  violates  his/her  contract  with  the 
agricultural  employer/ association  for 
the  provision  of  labor  and,  in  so  doing, 
fails  to  meet  an  employment  obligation 
to  the  workers.  If  an  agricultural     . 
employer/association  is  found  to  be  a 
joint  employer,  and  therefore  jointly 
liable  with  the  FLC  for  employment 
obligations  to  the  workers  (e.g.,  payment 
of  wages),  the  agricultural  employer/ 
association  would  be  required  to  "make 
good"  on  such  obligations  where  the 
FLC  failed  to  do  so.  The  joint  and 
several  liability  inherent  in  the  concept 
of  joint  employment  requires  this  result. 
However,  nothing  in  the  case  law  on 
joint  employment  or  in  this  MSPA 
regulation  should  be  construed  as  in  any 
way  prejudicing  any  rights  the 
agricultural  employer/association  may 
have  against  the  FLC  to  recover  for 
damages  resulting  from  the  PLC's  breach 
of  the  contract  to  provide  labor  to  the 
agricultural  employer/association.  Thus, 
if  the  FLC  in  that  contract  agreed  to  pay 
the  wages  of  the  workers  but  failed  to 
do  so,  the  agricultural  employer/ 
association  found  to  be  a  joint  employer 
may  well  have  legal  recourse  against  the 
FLC  for  any  money  the  agricultural 
employer/association  is  required  to  pay 
to  the  workers. 

Some  employer  commenters  assert 
that  certain  activities  are  undertaken  by 
the  agricultural  employer/association 
not  because  of  an  employment 
relationship  with  the  workers  or 
because  it  can  handle  the  activity  more 
efficiently  or  economically  than  the 
FLC,  but  because  the  agricultural 
employer/association  is  obligated  under 
some  other  law  to  engage  in  or  re&ain 
firom  engaging  in  certain  activity.  One 
example  is  the  landowner's  obligation 
under  Environmental  Protection  Agency 
(EPA)  regulations  to  prevent  workers 
farom  reentering  fields  that  were  recently 
sprayed  with  pesticides.  The 
E)epartment  takes  the  view  that  where 
an  action  or  inaction  is  taken  under 
compulsion  of  a  legal  requirement 
which  is  unrelated  to  an  employment 
relationship,  such  action  or  inaction  is 
not  to  be  considered  in  the 
determination  of  whether  an 


employment  relationship  exists  for 
purposes  of  MSPA.  Thus,  while  a 
grower's  action  in  barring  workers  from 
a  particular  field  at  a  particular  time 
might  be  viewed  as  an.exercise  of  the 
grower's  control  over  the  workers'  hours 
and  places  of  work  (indicative  of  an 
employment  relationship),  the 
Department  would  not  take  this  activity 
into  account  in  the  employment 
relationship  analysis  where  the  grower's 
action  is  only  that  required  to  fulfill  his/ 
her  legal  obligations  under  EPA 
requirements  based  on  hjs/her  status  as 
a  landowner  and  not  on  any  status  as  an 
employer. 

c.  Administrative  Procedure  Act 

NCAE  and  other  commenters  assert 
that  the  Department  has  failed  to 
demonstrate  a  compelling  rationale  for 
the  proposed  rule,  i.e.,  that  the 
Department  presented  no  "data"  to 
support  the  proposal  and,  therefore,  the 
rule  is  arbitrary  and  capricious.  The 
proposed  regulation  is  intended  by  the 
Department  to  clarify  the  current 
regulation,  to  provide  more  complete 
and  accurate  information  to  affected 
parties  (farm  labor  contractors, 
agricultiuvl  employers/associations,  and 
agricultural  workers),  and  to  make  the 
regulation  more  useful  to  the  public. 
NCAE  asserts  that  the  rationale  is 
insufficient  because  the  proposed 
regulation  is  longer  rather  than  shorter 
than  the  current  regulation  and  because, 
in  NCAE's  opinion,  the  regulated 
community  is  not  confused  and, 
therefore,  needs  no  clarification. 
Further,  these  commenters  suggest  that 
the  proposed  rule  is  fatally  flawed 
because  in  their  opinion  courts  will  not 
grant  deference  to  the  new  rule  because 
it  is  at  odds  with  the  cuirrent  rule 
(promulgated  shortly  after  MSPA's 
enactment)  and  with  the  Aimable 
decision.  The  Department  has 
considered  these  concerns  and  believes 
them  to  be  without  foundation. 

The  current  regulation  is  not  being 
repudiated  by  the  proposed  rule.  Rather, 
the  substance  of  the  current  regulation 
is  being  reorganized  and  restated  for 
purposes  of  clarity,  and  additional 
guidance  is  being  offered  to  the 
regulated  community.  In  the  13  years 
since  the  enactment  of  MSPA,  it  has 
become  apparent  that  the  regulation 
needs  to  be  updated  to  reflect  the 
Department's  enforcement  experience 
and  a  substantial  body  of  court 
decisions  construing  joint  employment. 
Enforcement  experience  and  judicial 
decisions  have  highlighted  the  need  for 
clarification  and  elaboration  of  the 
proper  analysis  of  joint  employment. 

Since  the  current  regulation  was 
promulgated  in  1983,  it  has  become 
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clear  to  the  Department  that  the 
regulation  does  not  offer  complete 
guidance  on  joint  employment  and  may 
lead  to  misunderstanding  and 
confusion.  The  regulation  has  been 
misconstrued  in  as  much  as  the  five 
factors  delineated  in  50G.20(h)(4)(ii)(A)- 
(E)  have  sometimes  been  viewed  as  an 
exhaustive  list  of  factors  that  the 
Department  believes  are  probative  of 
joint  employment.  This  has  never  been 
the  position  of  the  Department,  as 
shown  by  the  express  qualification  in 
the  existing  regulation,  which  states  that 
the  determination  of  joint  employment 
is  not  limited  to  the  regulation's  list  of 
factors.  29  CFR  500.20(h)(4)(ii). 
However,  some  of  the  regulated 
community  and  some  courts  have  taken 
the  position  that  these  are  "  'the  five 
regulatory  factors' "  (emphasis  added), 
treating  them  as  an  exclusive  or 
exhaustive  list.  Aimable  at  439. 

The  five  fac:tors  identified  in  the 
current  regulation  continue  to  be  an 
essential  part  of  the  consideration  of 
joint  employment.  The  proposed  rule  is 
intended  to  place  them  in  the  proper 
context  as  part  of  the  economic 
dependence  analysis.  The  five  factors, 
consolidated  into  two,  apply  within  the 
broader  context  of  the  economic 
dependence  analysis  and  the  more 
complete  list  of  factors  found  relevant 
by  the  courts  and  by  the  Department  in 
conducting  this  analysis. 

The  proposed  regulation  is  thus  a 
more  complete  and  accurate  description 
of  the  appropriate  joint  employment 
analysis  than  is  the  ciurent  regulation. 
The  proposed  rule  is  intended  to  give 
better  guidance  to  the  regulated 
community  about  the  purposes  to  be 
served  by  the  MSPA  joint  employment 
principles  and  provide  additional 
guidance  about  the  ultimate  question  to 
be  resolved  in  both  the  independent 
contractor  and  joint  employer  analysis — 
i.e.,  economic  dependence.  The 
Department  has  set  out  a  nonexclusive 
list  of  factors  which  it  believes  will  help 
provide  the  proper  framework  for 
deciding  whether  or  not  a  joint 
employment  relationship  (or 
independent  contractor  status)  exists: 
the  proposed  rule  preserves  the  ourent 
rule's  express  notice  that  factors  in 
addition  to  those  identified  in  the 
regulation  may  be  appropriate  for 
consideration.  Through  the  proposed 
rule,  the  regulated  community  is  being 
provided  with  more  complete  guidance, 
the  courts  will  have  the  benefit  of  the 
Department's  complete  views  on  these 
questions,  and  the  Department's 
enforcement  of  MSPA  will  be  made 
more  efficient  and  effective. 

The  need  for  clarification  has  become 
apparent  to  the  Department.  Some 


recent  coiul  decisions — such  as 
Aimable — have  Applied  the  current 
regulation  as  a  chm^Iist,  or  as  a  rigid 
formula  in  which  factors  simply  are 
entered  in  two  columns  with  little 
analysis  beyond  a  comparison  of  the 
totals  at  the  bottom  of  the  colimins  "for" 
and  "against"  joint  employment.  The 
most  recent  case  to  consider  the  joint 
employment  in  agricultiire  issue  ^  has 
instructed  that  this  analytical  method  is 
not  what  was  intended  by  the  courts  in 
the  seminal  cases  '"^  or  by  Congress  in  its 
express  adoption  of  the  FLSA's  broad 
concepts  of  "employ"  and  joint 
employment.  The  proposed  rule  is 
intended  to  assist  in  focusing  on  and 
applying  the  flexible  multifactor 
analysis  which  is  required. 
Further,  the  Department's 
enforcement  experience  indicates  a 
need  to  better  articulate  and  apply 
Congress's  intentions  for  MSPA  joint 
employment.  Studies  have  shown  that 
the  use  of  farm  labor  contractors  is 
increasing,  thereby  exacerbating  the 
harmful  effects  which  PLCs  who  operate 
in  violation  of  the  laws  have  in  this 
labor  market.  '*  These  studies  have 
shown  that  in  comparison  with  growers, 
farm  labor  contractors  pay  lower  wages 
and  provide  fewer  benefits. "  To  the 
extent  that  farmworkers,  who  are 
entitled  to  the  protections  of  MSPA,  are 
denied  their  rights  because  of 
misunderstanding  of  or  incorrect 
application  of  joint  employment 
principles  under  the  ciurent  regulation, 
it  is  the  Department's  belief  that  the 
proposed  regulation  will  enable  more 
agricultural  employers/associations  to 
understand  and  fulfill  their  obligations 
if,  as  the  American  Farm  Bureau 
Federation's  Grower  Handbook  says, 
they  will  "accept  that  the  way  you  want 
your  operation  to  work  does  not  allow 
you  to  avoid  being  a  joint  employer." 

5.  AFL-aO  Comment 

The  AFL-QO  commented  in  support 
of  the  proposed  rule  as  being  fully 
consistent  with  the  statutory  language, 
its  legislative  history  and  its  intended 
purposes.  Further,  the  AFL-QO 


'•i^ijfenor,  supra. 

"  Rutherford  Food  at  730:  Louritzen  at  1538; 
Pilgrim  Equiprr}ertt  at  1311. 

'•"U.S.  Farmworkers  in  the  Post-IRCA  Period 
Based  on  Data  from  the  National  Agricultural 
Workers  Survey,"  Office  of  the  Assistant  Secretary 
for  Policy.  March.  1993.  at  16;  "The  Report  of  the 
Commission  on  Agricultural  Workers".  Commission 
on  Agricultural  Workers,  November.  1992.  at 
xxvii.("In  recent  years  PLCs  increasingly  have  filled 
the  role  of  matching  seasonal  workers  with 
jobs.  1  '  '  Workers  employed  by  FLCs  generally 
receive  lower  wages  and  are  employed  under 
working  conditions  infierior  to  those  offered  to 
farmworkers  hired  l>y  *  *  *  agricultural 
employers."). 


expresses  the  view  that  the  proposed 
rtile  is  likely  to  better  inform  the 
regulated  community  about  its 
obUgations  under  the  Act  and  thereby 
promote  greater  compUance  among 
employers,  thus  reducing  government 
enforcement  expense. 

The  AFL-OO  found  support  for  its 
views  in  the  definition  of  "employ" 
under  the  FLSA  and  the  Supreme 
Court's  observation  that  "a  broader  or 
more  comprehensive  coverage  of 
employee  within  the  stated  categories 
would  be  difficult  to  frame."  «  The 
AFL-OO  asserts  that  as  a  result  of  the 
broad  coverage  under  "employ,"  it  has 
long  been  settled  that  the  traditional 
common  law  "control"  tests  and 
principles  do  not  solely  determine 
whether  or  not  a  worker  is  an 
independent  contractor  or  employee,  or 
whether  or  not  he/she  is  employed  by 
one  or  more  employers. 

The  AFL-aO  further  emphasizes  that 
Congress  intended  to  capture  the  broad 
scope  of  the  FLSA  coverage  when  it 
enacted  MSPA.  The  AFL-QO  dtes  the 
legislative  history  which  shows  that 
joint  employment,was  characterized  as 
the  "central  foundation"  of  the  Act  and 
should  not  be  decided  by  common  law 
principles. 

The  AFL-CIO  agrees  with  the  coiuls 
and  the  Department  that  the  proper 
analysis  in  determining  employment 
status  is  economic  dependency  based  on 
consideration  of  the  totality  of  the 
circumstances,  not  a  mechanically 
applied  checklist  of  factors.  Citing  the 
language  in  the  Committee  Report  as 
evidence  of  the  approach  which 
Congress  intended  ("•  *  *  the  absence 
of  evidence  on  any  one  or  more  of  the 
criteria  listed  does  not  preclude  a 
finding  that  an  agricultural  association 
or  agricultural  employer  was  not  a  joint 
employer  along  with  the  crew 
leader."  «').  the  AFL-CIO  contends  that 
the  proposed  rule  "reflects  fairly  the 
factors  which  Congress  intended  to  aid 
in  evaluating  whether  workers  are 
individual  contractors  or  employees" 
and  who  among  the  parties  are 
employers.  The  AFL-QO  also  suggests 
that  the  Department  consider  including 
a  brief  statement  explaining  the 
significance  of  the  factors  delineated  in 
the  NPRM  as  a  way  of  bringing  greater 
clarity  to  the  regulations. 

The  AFL-CIO  suggests  that  the 
regulation  make  clear  that  sufficient 
control  on  the  part  of  a  putative 
employer  is  demonstrated  if  the  putative 
employer  retains  the  right  to  establish 
general  parameters  within  which  the 
woriiL  is  to  occur.  They  assert  that  a  labor 


»>U.S.  V.  Bosenwataer.  323  U.S.  360.  362  (1945). 
*'  House  Conun.  Kept  at  4553. 
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intemiediary  may  make  all  the 
implementing  decisions  within  those 
broad  parameters  but  the  person 
establishing  those  parameters  retains 
sufficient  control  to  be  deemed  a  joint 
employer.  In  their  view,  sufficient 
control  would  be  established  if  the 
putative  employer  retains  the  right  to 
dictate  the  "place,  pace  and  timing"  of 
the  harvest.  A  grower  places  his/her 
interests  in  the  place,  pace  and  timing 
of  the  harvest  to  maximize  profit  given 
market  price  and  other  factors  in 
contrast  with  the  FLC  and  piece-rate 
workers,  whose  economic  interests  are 
to  pick  as  much  and  as  fast  as  possible 
to  maximize  earnings.  The  grower 
thereby  may  make  the  worker  (and  the 
labor  contractor)  subservient  to — and 
dependent  on — the  grower's  economic 
goal  of  maximizing  profit  by  delaying 
the  harvest  or  by  picking  only  the  best 
quality  of  fruit. 

Because  the  proposed  regulation  is 
intended  to  address  a  broad  range  of 
circumstances,  the  Department  has 
concluded  that  any  attempt  to  delineate 
precisely  how  each  factor  is  to  be 
applied  as  suggested  by  the  AFL-QO  in 
this  regard  may  well  have  the  eH^ect  of 
unduly  limiting  the  factor's  application 
to  an  inappropriately  narrow  range  of 
foctual  circumstances.  As  the  proposed 
rule  makes  clear,  the  statement  of  the 
factors  is  intended  to  offer  guidance  and 
not  to  be  exhaustive,  either  in  the 
identification  of  relevant  factors  or  in 
their  application  to  specific  factual 
circumstances.  In  appropriate  factual 
circumstances,  it  may  well  be 
appropriate  to  conclude  that  the  right  to 
determine  the  place,  pace  and  timing  of 
the  work  is  suHicient  to  establish 
control  under  the  joint  employer 
analysis. 

6.  Migrant  Farmworker  Justice  Project 

The  Migrant  Farmworker  Justice 
Project  {MF]P)  submitted  comments  on 
behalf  of  itself  and  33  others,  generally 
supporting  the  propKJsed  rule. 
Specifically,  MFJP  asserts  that  the 
proposed  rule  is  necessary  to  clarify  the 
current  regulation  to  more  fully  and 
completely  conform  to  case  law  dted  in 
the  MSPA  legislative  history  and  the 
judicial  rulings  construing  the  Act. 
Further,  MFJP  contends  that  the  current 
regulation,  particularly  the  listed 
factors,  has  excluded  other  relevant 
factors,  thereby  misleading  Wage  and 
Hour  compliance  investigators  and  the 
affected  community  about  the 
obligations  under  the  Act. 

MFJP  also  contends  that  there  is 
ample  factual  support  for  the  necessity 
to  further  refine  the  joint  employment 
definition  to  serve  the  legislative 
purpose  in  enacting  MSPA  in  1983. 


MFJP  asserts  that  MSPA  was  intended 
to  shift  responsibihty  to  growers  from 
PLCs  for  many  of  the  important 
protections  under  MSPA's  predecessor 
statute,  the  Farm  Labor  Contractor 
Registration  Act  (FLCRA).  FLCRA  did 
not  include  the  joint  employer  concept 
but  rather  placed  responsibility  on  farm 
labor  contractors.  MFJP  asserts  that  the 
Department's  incomplete  definition  of 
joint  employment  in  the  current 
regulation  has  undermined  that 
essential  Congressional  piupose 
underlying  the  enactment  of  MSPA. 

In  support  of  this  assertion,  MFJP 
cites  the  legislative  history  of  MSPA  in 
which  Congress  found  that  the  FLCRA 
had  "failed  to  reverse  the  historical 
pattern  of  abuse  and  exploitation  of 
migrant  and  seasonal  farm  workers"  and 
that  "a  completely  new  approach  must 
be  advanced."  *2  As  stated  by  an  original 
co-sponsor  of  MSPA,  this  completely 
new  approach  involved  placing 
responsibility  for  compliance  with 
certain  provisions  on  agricultiuBl 
employers  as  well  as  PLCs: 

"The  lActl  corrects  the  key  weakness  of 
the  FLCRA,  which  held  only  the  farm 
labor  contractor  responsible  for  such 
abuses  and  shielded  the  employer 
unless  he  fell  within  the  narrow 
definition  of  "farm  labor  contractor" 
under  that  Act. 

Remarks  of  Rep.  Ford.  128  Cong.  Rec. 
10456  (daily  ed.  December  20, 1982).'«» 

In  addition,  MFJP  contends  that  PLCs 
have  proven  to  be  difficult  both  to 
regulate  and,  when  found  to  be  in 
violation,  to  effectively  bring  to  account. 
According  to  MFJP,  many  PLCs  are  so 
devoid  of  resources  that  they  are  unable 
to  satisfy  civil  money  p>enalty 
assessments  or  court  judgments 
awarding  monetary  damages  to 
aggrieved  farmworkers.  Additionally, 
with  such  a  transient  population 
(approximately  20%  of  the  FLC 
population  leaves  the  industry  every 
year  and  is  replaced  by  new  entrants),^ 
it  is  difficult  to  effectively  regulate  labor 
standards  if  only  PLCs  are  deemed 
responsible  for  compliance. 

MFJP  suggests  that  the  proposed  joint 
employment  analysis  needs  further 
clarification  in  order  to  reiterate  that 
joint  employment  is  indicated  when  two 
or  more  employers  share  responsibility 
for  all  or  some  of  the  factors  set  out  in 


*>HouM  Comm.  Rept.  at  4S49. 

<>MF]P  alio  cites  Monville  at  4S.2S2  ("Indeed,  the 
elimination  of  thia  shielding  effect  of  recruiter- 
contnctora  was  one  consideration  leading  to  the 
reformulation  and  broadening  of  the  derinition  of 
the  term  'employ'  when  the  (MSPA)  wa*  enacted  to 
replace  the  Farm  Labor  Contractor  Registration  Act 
of  1963.") 

*'This  data  is  beaed  oo  information  from  DOL 
registrations  of  PLCs. 


the  proposed  rule.  According  to  MFJP, 
such  shared  responsibility  tends  to 
indicate  that  the  workers  are 
economically  dependent  on  two 
employers,  such  as  when  a  FLC 
provides  the  clippers  needed  to  harvest 
citrus  and  the  agricultural  employer/ 
association  provides  the  equipment  for 
hauling  the  fruit  and  the  field  sanitation 
units  (See  proposed  500.20(h)(5)(iv)(C)). 
It  also  tends  to  demonstrate  that  the 
putative  employers  are  not  completely 
disassociated  with  respect  to  the 
employment  of  an  employee.  The 
Department  agrees  with  this  point  and 
thus  the  regulatory  language  at 
50G.20(h)(5)  will  be  changed  to  clarify 
that  shared  responsibility  is  an 
indication  of  joint  employment.  ^ 

7.  United  Farm  Workers,  AFL-QO. 
Texas  Division 

The  United  Farm  Workers.  AFL-QO, 
Texas  Division  (UFW-Texas)  submitted 
comments  on  behalf  of  itself  and  15 
other  organizations.  The  UFW-Texas 
comments  were  generally  supportive  of 
the  proposed  rule  and  many  of  its 
statements  were  consistent  v\dtb  and 
reflected  in  the  AFL-QO  and  MFJP 
comments.  However.  UFW-Texas  also 
suggests  that  the  factors  set  out  in  the 
proposed  rule  should  be  further 
explained  and  reformulated  to  capture 
the  full  scope  of  the  cases  applying  the 
factors.  For  example,  the  proposed 
factor  at  §  500.20(h)(4)(iii)  states  in 
relevant  part:  "|t]he  putative  employee's 
investment  in  equipment  or  materials 
required  for  the  task  *  *  *".  UFW- 
Texas  suggests  restating  the  factor  in  the 
following  language  (modifications 
underlined):  "|t]he  putative  employee's 
investment  in  substantial  equipment, 
materials,  and  large  capital  expenditures 
as  compared  to  that  of  the  putative 
employer."  In  the  alternative,  the  UFW- 
Texas  proposes  that  the  factors  be 
amended  to  include  citations  to  cases  in 
which  the  factors  have  been  applied. 

The  Department  believes  the 
suggested  changes  are  unnecessary.  As 
stated  in  the  proposed  rule,  the 
regulation  is  intended  to  summarize  the 
factors  applied  by  the  courts  and  is  not 
intended  to  be  an  exhaustive  statement 
of  the  relevant  factors  and  their 
applicability  in  every  situation.  Under 
this  rule,  it  would  still  be  necessary  for 
enforcement  personnel  and  courts 
examining  joint  employment  to  refer  to 
the  guidance  offered  by  the  courts  that 
have  applied  the  factors  in  joint 
employment  cases.  Nothing  the 


*>  See  Antenor  at  938;  but  see  Aimable  at  443 
(significant  investment  in  equipment  and  facilities 
on  the  pari  of  lx><h  the  FLC  and  the  grower  does 
not  indicate  that  the  workers  are  jointly  employed 
by  both  entities). 
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Department  has  done  in  the  proposed 
rule  negates  this  additional  level  of 
analysis. 

8.  United  States  Department  of 
Agriculture 

The  United  States  Department  of 
Agriculture  (USDA)  submitted  a  number 
of  comments  concerning  the  NPRM. 
Many  of  USDA's  comments  were  similar 
to  those  submitted  by  agricultural 
interests  and  are  fully  addressed  above. 

USDA  made  a  number  of  observations 
regarding  PLCs  and  their  relationships 
with  agricultural  employers/ 
associations,  and  ofl^ered  several 
comments  concerning  the  regulation  in 
general.  USDA  suggested  that  an 
amended  MSPA  joint  employment 
regulation  is  unnecessary  and  should 
not  be  issued.  Further,  USDA  suggested 
that  should  a  revised  joint  employment 
regulation  be  deemed  necessary  or 
advisable,  it  should  be  issued  as  a 
regulation  applicable  to  all  industries 
under  the  Fair  Labor  Standards  Act. 
After  careful  consideration,  the 
Department  concluded  that  these  USDA 
suggestions  could  not  be 
accommodated,  since  joint  employment 
is  already  defined  in  the  MSPA 
regulations  and  that  definition  is  in 
need  of  revision. 

USDA  also  offered  specific  comments 
on  the  NPRM.  all  of  which  have  been 
fully  considered  by  the  Department. 
Some  of  the  USDA  suggestions  have 
been  adopted  while  others  have  been 
rejected,  as  discussed  below. 

USDA,  like  the  comments  submitted 
by  NCAE  and  discussed  in  detail  above, 
suggested  that  the  NPRM  test  for 
economic  dependence  through  an 
analysis  of  the  listed  factors  would 
create  a  strict  liability  standard  under 
MSPA  and  is  therefore  contrary  to  the 
case  law  and  legislative  intent.  To 
support  this  position,  USDA  offered 
hypothetical  factual  patterns  which  it 
contended  would  illustrate  strict 
liability  in  common  agricultural 
settings.  USDA  further  commented  that 
the  De{>artment  should  focus  its 
enforcement  activities  on  the  violating 
farm  labor  contractors  rather  than  upon 
agricultural  employers/associations  who 
may  or  may  not  have  any  knowledge  or 
control  over  contractors'  activities. 
USDA  also  suggested  that  the 
Department  should  delete  the  NPRM 
factors  concerning  the  unskilled  nature 
of  the  work,  work  that  is  integral  to  the 
overall  business  operation  of  the 
agricultural  employer/association,  and 
work  performed  on  the  premises  of  the 
agricultural  employer/association 
because  these  factors  are  indicative  of 
an  independent  contractor  relationship 
rather  than  joint  employment.  The 


Department  has  determined — based  on  a 
careful  review  of  the  legislative  history 
and  case  law — that  these  concerns  have 
been  appropriately  taken  into  account, 
as  discussed  earlier  in  this  preamble 
with  regard  to  other  commenters.  In 
addition.  USDA  contended  that  an 
economic  analysis  should  be  completed 
pursuant  to  Executive  Order  12866.  For 
the  reasons  stated  in  the  Executive 
Order  section  of  this  preamble,  the 
Department  has  concluded  that  such  an 
analysis  is  not  required. 

USDA  offered  a  number  of  specific 
recommendations  to  amend  or  clarify 
the  NPRM  that  have  been  adopted  in  the 
Final  Rule.  The  Rule  expressly  states 
that  the  test  for  joint  employment  is  not 
a  strict  liability  or  per  se  rule.  In  the 
Preamble,  examples  have  been  included 
of  hypothetical  factual  situations 
involving  agricultural  employers/ 
associations  and  farm  labor  contractors 
in  which  joint  employment  is  unlikely 
to  be  found.  The  NPRM  Factor  (A)— 
concerning  the  power  to  control,  direct, 
or  supervise  the  workers  or  the  work — 
has  been  amended  to  clearly  state  that 
a  reasonable  exercise  of  contract 
performance  oversight  by  the  putative 
employer  would  not  be  sufficient  to 
constitute  "control"  for  purposes  of 
joint  employment.  The  NPRM  Factor 
(I) — concerning  "other  relevant 
factors" — ^has  been  deleted  as  being 
unnecessary  and  redundant:  the 
regulation's  language  preceding  the  list 
of  factors  makes  it  clear  that  the  factors 
are  not  an  exhaustive  list  of  all  relevant 
considerations  in  the  joint  employment 
analysis.  The  MSPA  regulation  on  the 
assessment  of  civil  money  penalties  (29 
CFR  500.143(b)(4))  is  being  clarified 
through  the  addition  of  a  parenthetical 
illustrating  that  agricultural  employers/ 
associations  who  take  reasonable 
measures  to  gain  farm  labor  contractor 
compliance  or  who  offer  employment- 
related  benefits  to  agricultural  worker 
will  have  these  good  faith  activities 
considered  as  mitigating  factors  in  any 
penalty  assessment  resulting  bom  a 
finding  of  joint  employment.  The 
Preamble  also  explains  that  where 
agricultural  employers/associations 
imdertake  responsibilities  solely  as  a 
result  of  a  legal  obligation  unrelated  to 
an  employment  relationship,  those 
undertakings  will  not  be  considered  in 
the  joint  employment  analysis. 

rv.  Summary  and  Discussion  of  Final 
Rule 

A.  Joint  Employment  Standard  Under 
MSPA 

The  Department  is  amending  the 
MSPA  regulation  defining  the 
employment  and  joint  employment 


relationship  in  agricultiu«.  Having 
reviewed  this  regulation  in  accordance 
with  Executive  Order  12866,  the 
Department  recognized  the  need  for  a 
clearer  and  more  complete  regulation. 
The  Department  announced  its 
intention  to  update  and  clarify  this 
MSPA  regulation  in  the  regulatory 
agendas  published  in  the  Federal 
Register  (60  PR  23546  (May  8, 1995);  60 
PR  59614  (November  28, 1995)). 

The  current  MSPA  "joint 
employment"  regulation  identifies 
particular  factors  which  should  be 
considered  in  determining  the  existence 
of  such  relationships  in  the  agricultural 
context.  This  Departmental  guidance 
appears  to  be  subject  to  some 
misunderstanding  in  the  regulated 
community  and  the  courts  with  regard 
to  the  legal  standards  under  MSPA  and 
the  Fair  Labor  Standards  Act,  which 
contain  the  identical  statutory 
standard.^  It  is  the  Dejwrtment's  view 
that  the  MSPA  "joint  employment" 
regulation  will  be  strengthened  by  . 
focusing  more  closely  on  the  ultimate 
test  for  employment  and  joint 
employment  as  established  by  the 
federal  courts,  i.e.,  "economic 
dependence."  and  by  further  clarifying 
the  multi  factor  analysis  to  be  used  to 
determine  the  existence  of  "economic 
dependence"  in  the  agricidtural  context. 
Suc:h  a  clarified  regtilation  will  ensure 
more  consistent  application  of  the  FLSA 
principles  of  employment  and  "joint 
employment"  under  MSPA,  and  will 
also  ensure  the  full  implementation  of 
the  Congressional  intent  in  adopting 
those  principles  in  MSPA. 

The  FLSA  defines  the  term  employ  as 
meaning  "to  suffer  or  permit  to  work" 
(29  U.S.C.  203(g)).  and  the  courts  have 
given  an  expansive  interpretation  to  the 
statutory  definition  of  employ  imder  the 
FLSA  in  order  to  accomplish  the 
remedial  purposes  of  the  Act.*''  In 
accordance  with  the  FLSA's  broad 
definitions  and  remedial  purposes,  the 
traditional  common  law  "right  to 
control"  test  has  been  rejected  in 
interpreting  the  FLSA  definition  of 
employ.  Instead,  the  test  of  an 
employment  relationship  imder  the 
FLSA  is  "economic  dependence." 
which  requires  an  examination  of  the 
relationships  among  the  employee(s) 
and  the  putative  employer(s)  to 
determine  upon  whom  the  employee  is 
economically  dependent.'**  The 
determination  of  economic  dependence 


'^Coinpore:  Anienor,  supro,  with  AinxAk,  supra. 

"  See  Nationwide  Mut.  Ins.  Co.  v.  Doiden.  503 
U.&  318.  326  (1992):  Butherford  Food  at  728-729 
(1947):  Lauritxen  at  1534. 

"SeelauTitxentX  1534. 1538:  Be&z  at  1327;  Beat 
at  754. 
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is  baaed  upon  the  "economic  reahty"  ^ 
of  all  the  cirounstances  and  not  upon 
isolated  factors  or  contractual  labels.^ 
Since  the  "economic  reality"  test  was 
first  delineated  by  the  Supreme  Court  in 
Rutherford  Food,  the  coiuls  have 
consistently  applied  a  multi-factor 
analysis  as  a  means  of  gauging  whether 
the  worker  is  economically  dependent 
on  the  putative  employer;  under  this 
analysis,  no  single  factor  is 
determinative. 

The  joint  employment  doctrine, 
which  has  long  been  recognized  under 
FLSA  case  law."  is  defined  by  the  FLSA 
regulation  to  mean  a  condition  in  which 
"(a)  single  individual  may  stand  in  the 
relation  of  an  employee  to  two  or  more 
employers  at  the  same  time",  such  a 
determination  depending  upon  "all  the 
facts  in  the  particular  case."  (29  CFR 
7gi.2(a)). 

Under  MSP  A,  the  term  employ  has 
the  same  meaning  as  that  term  under  the 
FLSA.  29  U.S.C.  1802(5).  Congress 
enacted  this  express  incorporation  of 
the  FLSA  definition  of  employ  with  the 
deliberate  intention  of  adopting  the 
FLSA  case  law  defining  employment 
and  joint  employment.  Congress 
specifically  stated  that  the  "joint 
employer  doctrine"  articulated  under 
the  FLSA  was  to  serve  as  the  "central 
foundation"  of  the  MSPA  and  "the  best 
means  by  which  to  ensure  that  the 
•purposes  of  this  Act  would  be 
fulfilled." "  Congress  intended  the  joint 
.employer  doctrine  to  serve  as  a  vehicle 
for  protecting  agricultural  employees 
"by  fixing  the  responsibility  on  those 
who  ultimately  benefit  from  their 
labors — the  agricultiu^  employer."  "  In 
declaring  this  purpose,  Congress  cited 
with  approval  the  joint  employment 
analysis  utiUzed  by  the  court  of  appeals 
in  Griffin  6-  Brand;  thus,  that  decision 
should  be  the  benchmark  for  the 
analysis  in  the  agricultiual  setting.^'* 
The  multi-factor  test,  as  stated  in  Griffin 
£■  Brand,  is  largely  the  same  as  the 
Supreme  Court's  seminal  decision  in 
Rutherford  Food,  although  the  court  of 
appeals  restated  some  factors  to  comport 
more  fully  and  realistically  with  the 
unique  characteristics  of  an  agricultural 
o[>eration. 

The  ciurent  MSPA  regulation, 
promulgated  in  1983,  sets  out  a  non- 


•  See  Rtithaiford  Food  at  727,  729;  Griffin  8- 
Brand  at  237. 

»  Ruthetfoid  Food  at  727.  72»-.  Griffin  6-  Brand  at 
237. 

"  Eg..  Folk  ».  Bmnnon.  414  U.S.  190. 195  (1973); 
Bonneae  v.  California  Health  and  Welfare  Agency, 
704  F.2d  14«5.  1469  (9th  cir.  1963);  Griffin  fr  Brand 
•i  237-23S. 

>>  Houaa  Conm.  Kept  at  S-7. 

» 12S  Cons.  Rac.  H2600a  {SmpL  1992). 

"Hooa*  Cooun.  Rapt,  at  7 


exclusive  Ust  of  factors  which  are 
appropriately  considered  in  the  joint 
employment  analysis.  29  CFR 
500.20(h)(4)(ii).  The  regulation  states 
that  the  •'  •   •  •  determination  of 
whether  the  employment  is  to  be 
considered  joint  employment  depends 
upon  all  the  facts  in  the  particular 
case."  29  CFR  500.20(h){4)(i).  The 
factors  identified  in  the  regulation  were 
not  intended  by  the  Department  to  be  a 
checklist  for  determining  a  joint 
employment  relationship;  nor  were  the 
factors  intended  to  be  given  greater 
weight  than  other  relevant  factors 
presented  in  a  particular  case  or 
developed  in  the  case  law.  To  the  extent 
that  courts  and  the  regulated 
community  may  have  strayed  from  the 
"economic  reality  "/"economic 
dependence"  analysis — by  applying  the 
regulation  as  a  rigid  checkhst,  or 
treating  the  regulation  as  an  exclusive 
Ust  which  precludes  consideration  of 
additional  factors  (e.g.,  whether 
workers'  activities  are  an  integral  part  of 
a  putative  employer's  operation),  or 
distorting  or  placing  undue  emphasis  on 
particular  factors  (e.g..  "control" 
misconstrued  as  being  direct 
supervision  of  workers'  activities) — the 
regulation  is  not  only  being 
misinterpreted  but  is  also  being  applied 
so  as  to  hustrate  the  express  intention 
of  Congress  in  enacting  MSPA. 

B.  The  Final  Rule 

In  order  to  resolve  any  confusion  or 
misunderstanding  of  the  ciurent  MSPA 
regulation  and  to  provide  clearer  and 
more  complete  guidance  to  the 
regulated  community,  the  regulation  is 
amended  to  better  delineate  the 
appropriate  analysis  of  the  employment 
and  joint  employment  relationships 
using  "economic  dependence"  as  the 
touchstone,  as  contemplated  by 
(Dongress  when  MSPA  was  enacted.  The 
regulation  also  addresses  the  crucial, 
initial  issue  of  whether  a  farm  labor 
contractor  is  a  bona  fide  independent 
contractor  or  an  employee  of  an 
agricultural  association/employer. 
Where  an  FLC  is  actually  an  employee 
of  the  agricultural  employer/association, 
any  worker  providing  services  through 
the  FLC  is  necessarily  also  an  employee 
of  the  PLC's  employer. 

The  Final  Rule  more  clearly 
enunciates  the  proper  analysis  for  joint 
employment,  as  prescribed  in  the 
legislative  history  and  set  forth  in  the 
case  law  that  has  properly  focused  on 
economic  reality  and  economic 
dependence.  Further,  the  regulation 
provides  needed  guidance  on  "control," 
clarifying  that  the  appropriate  inquiry  is 
as  to  a  putative  employer's  power  or 
right  to  exercise  authority  in  the 


workplace,  either  directly  or  indirectly; 
the  actual  exercise  of  such  power  or 
authority  is  not  necessary.  The 
regulation  is  further  clarified  in  that  the 
illustrative  list  of  factors  eliminates 
redundancy  (e.g.,  items  in  the  current 
regulation  dealing  with  aspects  of 
control  are  consolidated)  and  provides 
more  complete  guidance  as  to 
appropriate  consideration  of  factors. 

C.  Changes  Made  in  the  NFRM 
Regulatory  Text 

Section  500.20(h)(5)  in  the  NPRM  has 
been  changed  to  clarify  that  shared 
responsibility  on  the  parts  of  putative 
employers  is  an  indication  of  joint 
employment. 

SecUon  500.20(h)(5)(iv)  in  the  NPRM 
has  been  changed  to  clarify  that  this 
regulation  is  not  intended  to  create  a 
strict  liabiUty  or  pwr  se  standard  of  joint 
employment  liability. 

Section  500.20(h)(5)(iv)(A)  in  the 
NPRM  is  changed  to  delete  the  phrase 
"and  may  be  either  exercised  or 
unexercised."  The  phrase  "and  a 
reasonable  degree  of  oversight  of 
contract  performance  and  coordination 
with  third  parties"  has  been  added  to 
this  factor. 

Section  50O.20(h)(5)(iv)(C)  in  the 
NPRM  has  been  deleted  and  its  contents 
have  been  incorporated  into  new  factor 
(G). 

Section  500  20(h)(5)(iv)(G)  (factor  (H) 
in  the  NPRM)  has  been  amended  to 
change  "normally"  to  "commonly"  and 
"maintaining"  to  "preparing  and/or 
making."  Factor  (C)  in  the  NPRM  has 
been  incorporated  in  this  factor  along 
with  the  phrase  "taking  into  accoimt  the 
amoimt  of  the  investment." 

Section  50O.20(h)(5)(iv)(I)  in  the 
NPRM  has  been  eliminated. 

Section  500.143(b)(4)  of  the  current 
regulation  (29  CFR  500.143(b)(4))  has 
been  amended  to  add  examples  of  good 
faith  efforts  to  comply  with  the  Act  by 
agricultural  employers/associations. 

V.  Executive  Order  12866/Section  202 
of  the  Unfunded  Mandates  Reform  Act 
of  1905/Small  Business  Regulatory 
Enforcement  Fairness  Act  1995 

The  Final  Rule  is  not  "economically 
significant"  within  the  meaning  of 
Executive  Order  12866,  is  not  a  major 
rule  within  the  meaning  of  Section 
804(2)  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act,  and  does  not 
require  a  section  202  statement  under 
the  Unfunded  Mandates  Reform  Act  of 
1995.  This  rule  simply  amends  the 
MSPA  regulations  to  clarify  the 
concepts  of  employ,  employer, 
employee,  and  joint  employment,  which 
are  already  contained  in  the  current 
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rule.  The  need  for  clarification  of  the 
current  rule  is  clear,  given  that  the 
factors  Usted  in  the  rule  are  less 
complete  than  those  applied  by  the 
courts  and,  therefore,  require  further 
explanation.  Although  the  Final  Rule  is 
simply  a  clarification  of  existing 
concepts,  the  rule  is  designed  to  refocus 
the  analysis  of  the  employment  and 
joint  employment  doctrines.  Therefore, 
this  rule  is  being  treated  as  a 
"significant  regulatory  action"  within 
the  meaning  of  section  3(f)(4)  of 
Executive  (>der  12866.  However,  no 
economic  analysis  is  required  because 
the  rule  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  Furthermore,  even  if  this 
rule  were  to  result  in  liability  which 
does  not  already  exist  for  growers  in 
every  circumstance  in  which  farm  labor 
contractors  are  currently  assessed  back 
wages  or  civil  money  penalties  by  the 
Department  of  Labor,  the  Department 
estimates  that  the  maximum  resulting 
impact  on  growers  would  be  less  than 
$4  milUon. 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  as  well 
as  E.O.  12866.  this  rule  does  not  include 
any  federal  mandate  that  may  result  in 
increased  expenditures  by  either  state, 
local  and  tribal  governments  in  the 
sgSJ'^gate,  or  by  the  private  sector. 

VI.  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  ("RFA").  5  U.S.C.  601- 
612  (1982),  the  Department,  in  its 
NPRM,  certified  that  its  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  NPRM  at  14037.  Similarly,  this 
Final  Rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  Final  Rule  contains  language 
which  is  intended  to  clarify  what  is 
meant  by  the  terms  employ,  employer, 
employment,  and  joint  employment 
under  MSPA.  NCAE  and  other 
commenters  contend  that  the 
Department  must  conduct  a  "final 
regulatory  flexibility  analysis'*  to  be 
issued  with  the  final  rule  because  of 
their  view  that  the  rule  results  in  strict 
liabiUty  and.  thus,  imposes  new 
burdens.  As  addressed  more  fully  above, 
the  rule  does  not  impose  strict  liability. 
The  rule  simply  clarifies  existing 
guidance  to  bring  it  into  line  with  the 
legislative  history  of  the  MSPA,  as  well 
as  the  judicial  rulings  which  have 
construed  its  statutory  terms  and 


definitions.  This  clarification  will  not, 
however,  substantively  change  existing 
rights  or  obligations  or  impose  any  new 
requirements,  biudens  or  obligations  on 
entities  that  are  covered  by  the 
regulation,  including  small  entities. 

In  view  of  the  fact  that  the  proposed 
rule  will  simply  serve  to  clarify  a 
grower's  obUgation.  not  substantively 
expand  or  change  that  obligation,  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefwe.  no 
regulatory  flexibility  analysis  is 
required. 

Document  Preparatiofi 

This  document  was  prepared  under 
the  direction  and  control  of  Maria 
Echaveste.  Administrator.  Wage  and 
Hour  Division.  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

List  of  Subjects  in  29  CFR  Part  500 

Administrative  practice  and 
procedure,  Aliens,  Housing.  Insurance, 
Intergovernmental  relations, 
Investigations.  Migrant  labor. 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements,  Wages. 

Signed  at  Washington,  D.C.,  on  this  6th  day 
of  March,  1997. 

John  R.  Fraser, 

Acting  Administrator,  Wage  and  Hour 
Division. 

For  the  reasons  set  forth  above,  29 
CFR  part  500  is  amended  as  set  forth 
below: 

PART  500— MIGRANT  AND  SEASONAL 
AGRICULTURAL  WORKER 
PROTECTION 

1.  The  authority  citation  for  Part  500 
is  revised  to  read  as  follows: 

Aiithm%:  Pub.  L  97-470,  96  Stat  2S«3 
(29  U.S.C.  1801-1872);  Secretary's  Order  No. 
5-84,  49  PR  32473. 

2.  In  §  500.20,  paragraph  (h)(4)  is 
revised  and  paragraph  (h)(5)  is  added  to 
read  as  follows: 

f  500.20    Definitions. 

•   •   •   *   • 

(h)  •  •  • 

(4)  The  definition  of  the  term  employ 
may  include  consideration  of  whether 
or  not  an  independent  contractor  or 
employment  relationship  exists  under 
the  Fair  Labor  Standards  Act.  Under 
MSPA,  questions  will  arise  whether  or 
not  a  farm  labor  contractor  engaged  by 
an  agricultural  employer/association  is  a 
bona  fide  independent  contractor  or  an 
employee.  Questions  also  arise  wfaethw 
or  not  the  woii;er  is  a  bona  fide 


independent  contractor  or  an  employee 
of  the  farm  labor  contractor  aad/ot  the 
agricultural  employer/association. 
These  questions  should  be  resolved  in 
accordance  with  the  factors  set  out 
below  and  the  principles  articulated  by 
the  federal  courts  in  Rutherford  Food 
Corp.  v.  McComb,  331  U.S.  722  (1947). 
Real  v.  DriscoU  Strawberry  Associates. 
Inc.,  603  F.2d  748  (9th  Or.  1979).  Sec'y 
(^  Labor.  U.S.  Dept.  of  Labor  v. 
Lauritzen,  835  F.2d  1529  (7th  Cir.  1987). 
cert,  denied,  488  U.S.  898  (1988);  Beliz 
V.  hfcLeod,  765  F.2d  1317  (5th  Cir. 
1985),  and  Castillo  v.  Givens.  704  F.2d 
181  (5th  Cir.),  cert,  iienied,  464  U.S.  850 
(1983).  If  it  is  determined  that  the  farm 
labor  contractor  is  an  employee  of  the 
agricidtural  employer/association,  the 
agricultural  wori»rs  in  the  farm  labor 
contractor's  crew  who  f)erform  work  for 
the  agricultural  employer/association 
are  deemed  to  be  employees  of  the 
agricultural  employer/association  and 
an  inquiry  into  joint  employment  is  not 
necessary  or  appropriate.  In  determining 
if  the  farm  labor  contractor  or  worker  is 
an  employee  or  an  independent 
contractor,  the  ultimate  question  is  the 
economic  reaUty  of  the  relationship — 
whether  there  is  economic  dependence 
upon  the  agricultural  employer/ 
association  or  farm  labor  contractor,  as 
appropriate.  Lauritzen  at  1538;  Be/izat 
1329;  Castillo  at  192;  Real  at  756.  This 
determination  is  based  upon  an 
evaluation  of  all  of  the  circumstances, 
including  the  following: 

(i)  The  nature  and  degree  of  the 
putative  employer's  control  as  to  the 
maimer  in  which  the  wcu-k  is  performed; 

(ii)  The  putative  employee's 
opportunity  for  profit  or  loss  depending 
upon  his/her  managerial  skill; 

(iii)  The  putative  employee's 
investment  in  equipment  or  materials 
required  for  the  task,  or  the  putative 
employee's  employment  of  other 
workers; 

(iv)  Whether  the  services  rendered  by 
the  putative  employee  require  special 
skill; 

(v)  The  degree  of  permanency  and 
duration  of  the  working  relationship; 

(vi)  The  extent  to  which  t!  ;  services 
rendered  by  the  putative  employee  are 
an  integral  part  of  the  putative 
employer's  business. 

(5)  tne  definition  of  the  term  employ 
includes  the  joint  employment 
principles  applic^Ie  under  the  Fair 
Labor  Standards  Act.  The  term  joint 
employment  means  a  condition  in 
which  a  single  individual  stands  in  the 
relation  of  an  employee  to  two  or  more 
persons  at  the  same  time.  A 
determination  of  whether  the 
employment  is  to  be  considered  joint 
employment  depends  iqxm  all  the  facts 
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in  the  peirticular  case.  If  the  facts 
establish  that  two  or  more  persons  are 
completely  disassociated  with  respect  to 
the  employment  of  a  particular 
employee,  a  joint  employment  situation 
does  not  exist.  When  the  putative 
employers  share  responsibility  for 
activities  set  out  in  the  following  factors 
or  in  other  relevant  facts,  this  is  an 
indication  that  the  putative  employers 
are  not  completely  disassociated  with 
respect  to  the  employment  and  that  the 
agricultural  worker  may  be 
economically  dependent  on  both 
persons: 

(i)  If  it  is  determined  that  a  farm  labor 
contractor  is  an  independent  contractor, 
it  still  must  be  determined  whether  or 
not  the  employees  of  the  farm  labor 
contractor  are  also  jointly  employed  by 
the  agricultural  employer/association. 
Joint  employment  under  the  Fair  Labor 
Standards  Act  is  joint  employment 
under  the  MSPA.  Such  joint ^ 
employment  relationships,  which  are 
common  in  agricultiue,  have  been 
addressed  both  in  the  legislative  history 
and  by  the  courts. 

(ii)  The  legislative  history  of  the  Act 
(H.  Rep.  No.  97-885,  97th  Cong..  2d 
Sess..  1982)  states  that  the  legislative 
purpose  in  enacting  MSPA  was  "to 
reverse  the  historical  pattern  of  abuse 
and  exploitation  of  migrant  and 
seasonal  farm  workers  *   *   *,"  which 
would  only  be  accomplished  by 
"advanc[ing]   •   •   *  a  completely  new 
approach"  (Rept.  at  3).  Congress's 
incorporation  of  the  FLSA  term  employ 
was  undertaken  with  the  deliberate 
intent  of  adopting  the  FLSA  joint 
employer  doctrine  as  the  "central 
foundation"  of  MSPA  and  "the  best 
means  by  which  to  insure  that  the 
purposes  of  this  MSPA  would  be 
fulfilled"  (Rept.  at  6).  Further.  Congress 
intended  that  the  joint  employer  test 
under  MSPA  be  the  formulation  as  set 
forth  in  Hodgson  v.  Griffin  &■  Brand  of 
McAUen,  Inc.  471  F.2d  235  (5th  Cir.), 
cert,  denied,  414  U.S.  819  (1973)  (Rept. 
at  7).  In  endorsing  Griffin  &■  Brand, 
Congress  stated  that  this  formulation 
shouJd  be  controlling  in  situations 
"where  an  agricultural 
employer  •   •   *  asserts  that  the 
agricultural  workers  in  question  are  the 
sole  employees  of  an  independent 
contractor/ciewleader,"  and  that  the 
"decision  makes  clear  that  even  if  a 
farm  labor  contractor  is  found  to  be  a 
bona  fide  independent 
contractor,  *   •   •  this  status  does  not 
as  a  matter  of  law  negate  the  possibility 
that  an  agricultural  employer  may  be  a 


joint  employer  *   *   *  of  the  harvest 
workers"  together  with  the  farm  labor 
contractor.  Further,  regarding  the  joint 
employer  doctrine  and  the  Griffin  &■ 
Brand  formulation.  Congress  stated  that 
"the  absence  of  evidence  on  any  of  the 
criteria  listed  does  not  preclude  a 
finding  that  an  agricultviral  association 
or  agricultural  employer  was  a  joint 
employer  along  with  the  crewleader". 
and  that  "it  is  expected  that  the  special 
aspects  of  agricultural  employment  be 
kept  in  mind"  when  applying  the  tests 
and  criteria  set  forth  in  the  case  law  and 
legislative  history  (Rept.  at  8). 

(iii)  In  determining  whether  or  not  an 
employment  relationship  exists  between 
the  agricultiual  employer/association 
and  the  agricultxtfal  worker,  the  ultimate 
question  to  be  determined  is  the 
economic  reality — whether  the  worker 
is  so  economically  dependent  upon  the 
agricultural  employer/association  as  to 
be  considered  its  employee. 

(iv)  The  factors  set  forth  in  paragraphs 
(h)(5)(iv)(A)  through  (G)  of  this  section 
are  analytical  tools  to  be  used  in 
determining  the  ultimate  question  of 
economic  dependency.  The 
consideration  of  each  factor,  as  well  as 
the  determination  of  the  ultimate 
question  of  economic  dependency,  is  a 
qualitative  rather  than  quantitative 
analysis.  The  factors  are  not  to  be 
applied  as  a  checklist.  No  one  factor 
will  be  dispositive  of  the  ultimate 
question;  nor  must  a  majority  or 
particular  combination  of  factors  be 
found  for  an  employment  relationship 
to  exist.  The  analysis  as  to  the  existence 
of  an  employment  relationship  is  not  a 
strict  liability  or  per  se  determination 
under  which  any  agricultural  employer/ 
association  would  be  found  to  be  an 
employer  merely  by  retaining  or 
benefiting  firom  the  services  of  a  farm 
labor  contractor.  The  factors  set  forth  in 
paragraphs  (h){5)(iv)(A)  through  (G)  of 
this  section  are  illustrative  only  and  are 
not  intended  to  be  exhaustive;  other 
factors  may  be  significant  and,  if  so, 
should  be  considered,  depending  upon 
the  specific  circumstances  of  the 
relationship  among  the  parties.  How  the 
factors  are  weighed  depends  upon  all  of 
the  facts  and  circumstances.  Among  the 
factors  to  be  considered  in  determining 
whether  or  not  an  employment 
relationship  exists  are: 

(A)  Whether  the  agricultural 
employerVassociation  has  the  power, 
either  alone  or  through  control  of  the 
farm  labor  contractor  to  direct,  control, 
or  supervise  the  workers)  or  the  work 
performed  (such  control  may  be  either 


direct  or  indirect,  taking  into  account 
the  nature  of  the  work  performed  and  a 
reasonable  degree  of  contract 
performance  oversight  and  coordination 
with  third  parties); 

(B)  Whether  the  agricultural 
employer/association  has  the  power, 
either  alone  or  in  addition  to  another 
employer,  direcUy  or  indirecUy,  to  hire 
or  fire,  modify  the  employment 
conditions,  or  determine  the  pay  rates  or 
the  methods  of  wage  payment  for  the 
worker(s); 

(C)  The  degree  of  permanency  and 
duration  of  the  relationship  of  the 
parties,  in  the  context  of  the  agricultural 
activity  at  issue; 

(D)  The  extent  to  which  the  services 
rendered  by  the  worker(s)  are  repetitive, 
rote  tasks  requiring  skills  which  are 
acquired  with  relatively  litUe  training; 

(E)  Whether  the  activities  performed 
by  the  worker(s)  are  an  integral  part  of 
the  overall  business  operation  of  the 
agricultural  employer/association; 

(F)  Whether  tlie  work  is  performed  on 
the  agricultural  employer/association's 
premises,  rather  than  on  premises 
owned  or  controlled  by  another 
business  entity;  and 

(G)  Whether  the  agricidtural 
employer/association  undertakes 
responsibilities  in  relation  to  the 
worker(s)  which  are  commonly 
performed  by  employers,  such  as 
preparing  and/or  making  payroll 
records,  preparing  and/or  issuing  pay 
checks,  paying  PICA  taxes,  providing 
workers'  compensation  insurance, 
providing  field  sanitation  facilities, 
housing  or  transportation,  or  providing 
tools  and  equipment  or  materials 
required  for  the  job  (taking  into  account 
the  amount  qf  the  investment). 

•  •   •   *   • 

3.  In  §  500.143,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

§500.143    Civil  money  penalty  assessment 

•  •  •  *  • 

(b)  *   *   * 

(4)  Efforts  made  in  good  faith  to 
comply  with  the  Act  (such  as  when  a 
joint  employer  agricultural  employer/ 
association  provides  emplojrment- 
related  benefits  which  comply  with 
applicable  law  to  agricultural  workers, 
or  takes  reasonable  measures  to  ensure 
farm  labor  contractor  compliance  with 
legal  obligations); 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  doe 

900-Numb«r  Rule  Review;  Request  For 
Comment  Regarding  Possible 
Modiflcatfon  of  Definition  of  "Pay-Per- 
Call  Services"  Pursuant  to  the 
Telecommunications  Act  of  1 996 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Rule  review  and  request  for 
public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  ("the  Commission"  or 
"FTC")  is  requesting  public  comment 
on  the  Commission's  Trade  Regulation 
Rule  Pursuant  to  the  Telephone 
Disclosure  and  Dispute  Resolution  Act 
of  1992  ("the  900-Number  Rule").  The 
900-Number  Rule  governs  the 
advertising  and  operation  of  pay-per- 
call  services,  and  establishes  billing 
dispute  procedures  for  such  services. 
The  900-Number  Rule  requires  that  the 
Commission  initiate  a  rulemaking 
review  proceeding  to  evaluate  the  Rule's 
operation  no  later  than  four  years  after 
its  effective  date  of  November  1,  1993. 
Pursuant  to  this  mandatory  rule  review 
requirement,  the  Commission  seeks 
comment  about  the  overall  costs  and 
benefits  of  the  900-Number  Rule  and  its 
overall  regulatory  and  economic  impact. 

In  addition,  the  Telecommimications 
Act  of  1996  '  granted  the  Commission 
authority  to  expand  the  scope  of  the 
900-Number  Rule  by  broadening  the 
definition  of  pay-per-call  services. 
Therefore,  the  Commission  is  also 
seeking  public  comment  on  whether  it 
should  expand  the  scope  of  its  900- 
Number  Rule  to  "audio  information  or 
audio  entertaiimient"  services  provided 
through  dialing  patterns  other  than  900 
numbers.  These  questions  are  published 
in  a  Request  for  Comment  which 
follows  the  rule  review  portion  of  this 
notice. 

This  document  invites  written 
comments  and  sets  forth  a  list  of 
specific  questions  and  issues  upon 
which  the  Commission  particularly 
desires  additional  information.  This 
document  also  contains  an  invitation  to 
participate  in  a  public  workshop- 
conference,  to  be  held  following  the 
close  of  the  comment  period,  to  afford 
Commission  staff  and  interested  parties 
an  opportimity  to  explore  and  discuss 
issues  raised  during  the  comment 
period. 

DATES:  Written  comments  will  be 
accepted  until  May  12, 1997. 
Notification  of  interest  in  participating 


■  Pub.  L  104,  Sm:.  701. 110  SUL  S6  (1006) 
(codifiad  at  47  U.S.C  $228). 


in  the  public  workshop-conference  also 
must  be  submitted  on  or  before  May  12. 
1997.  The  public  workshop-conference 
will  be  held  on  June  19  and  20,  1997. 
from  9:00  a.m.  until  5:00  p.m. 
ADDRESSES:  Five  p>aper  copies  of  each 
written  comment  should  be  submitted 
to  the  Office  of  the  Secretary,  Room  159, 
Federal  Trade  Commission,  Sixth  Street 
and  Pennsylvania  Avenue,  N.W., 
Washington.  DC.  20580.  To  encourage 
prompt  and  efficient  review  and 
dissemination  of  the  comments  to  the 
pubUc,  all  comments  should  also  be 
submitted,  if  possible,  in  electronic 
form,  on  either  a  5V«  or  a  "i^h  inch 
computer  disk,  with  a  label  on  the  disk 
stating  the  name  of  the  commenter  and 
the  name  and  version  of  the  word 
processing  program  used  to  create  the 
document.  (Programs  based  on  DOS  are 
preferred.  Files  from  other  operating 
systems  should  be  submitted  in  ASCII 
text  format  to  be  accepted.)  Individual 
members  of  the  public  fiUng  comments 
need  not  submit  multiple  copies  or 
comments  in  electronic  form.  Comments 
should  be  identified  as  '•900-Number 
Rule  Review— Comment.  FTC  File  No. 
R611016  " 

Notification  of  interest  in 
participating  in  the  public  workshop- 
conference  should  be  submitted  in 
writing  to  Marianne  Kastriner 
Schwanke,  Division  of  Marketing 
Practices,  Federal  Trade  Commission, 
Sixth  and  Pennsylvania  Ave.,  N.W., 
Washington,  DC.  20580.  The  pubhc 
workshop-conference  will  be  held  at  the 
Federal  Trade  Commission,  6th  Street 
and  Pennsylvania  Avenue.  N.W., 
Washington.  DC.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  Kastriner  Schwanke,  (202) 
326-3165,  Adam  Cohn.  (202)  326-3411. 
or  Carole  Danielson.  (202)  326-3115. 
Division  of  Marketing  Practices,  Bureau 
of  Consumer  Protection,  Federal  Trade 
Commission,  Washington,  D.C.  20580. 
SUPPt.EMENTARY  INFORMATION:  The 
Commission  has  determined,  as  part  of 
its  oversight  responsibiUties.  to  review 
rules  and  guides  periodically  in  order  to 
obtain  information  about  the  costs  and 
benefits  of  its  rules  and  guides,  as  well 
as  their  regulatory  and  economic 
•  impact.  The  information  the 
Commission  obtains  assists  it  in 
identifying  rules  and  guides  that 
warrant  modification  or  rescission.  In 
accord  with  the  Commission's  general 
policy  to  review  periodically  all  of  its 
rules  and  guides,  when  the  Commission 
adopted  the  900-Number  Rule,  it 
included  Section  308.9,  which  imposes 
a  requirement  to  undertake  a  review  of 
the  Rule  no  later  than  four  years  after  its 
effective  date  of  November  1,  1993. 


Therefore,  at  this  time,  pursuant  to 
Section  308.9  of  the  Rule,  the 
Commission  is  initiating  this  mandatory 
rule  review,  and  hereby  solicits  written 
public  comments  concerning  the 
operation  of  the  900-Number  Rule. 

Simultaneous  with  the  Rule  review, 
the  Commission  also  is  seeking  public 
comment  on  whether  it  should  expand 
the  scope  of  its  900-Number  Rule  to 
information  or  entertainment  services 
provided  through  dialing  patterns  other 
than  900  numbers,  as  authorized  by  the 
Telecommunications  Act  of  1996. 

Section  A.  Background 

Telephone  Disclosure  and  Dispute 
Resolution  Act  of  1992 

Congress  enacted  the  Telephone 
Disclosure  and  Dispute  Resolution  Act 
of  1992  ("TDDRA").  15  U.S.C.  §  5701  et 
seq.,  to  curtail  certain  un&ir  and 
deceptive  practices  perpetrated  by  some 
pay-per-call  businesses,  and  to 
encourage  the  growth  of  the  legitimate 
pay-per-call  industry.^  Titles  II  and  III  of 
TDDRA  required  the  FTC  to  prescribe 
regulations  governing  pay-per-call 
services.^  TDDRA  directed  the 
Commission  to  enact  regulations 
governing  the  advertising  and  operation 
of  pay-per-call  services.  Among  other 
things,  TDDRA  required  that  certain 
disclosures  appear  in  all  advertising  for 
pay-per-call  programs  and  in 
introductory  messages  ("preambles")  at 
the  start  of  Ae  pay-per-call  programs, 
prohibited  pay-per-call  providers  from 
engaging  in  certain  practices  (such  as 
directing  their  services  to  children 
under  12  yeare  of  age),  and  required  that' 
the  FTC's  regulations  establish 
procedures  for  correcting  billing  errors 
in  connection  with  pay-per-call 
services.  TDDRA  granted  the  FTC 
limited  jurisdiction  over  common 
carriers  for  purposes  of  the  900-Number 
Rule. 

900-Number  Rule 

Pursuant  to  TDDRA.  the  FTC  adopted 
its  900-Number  Rule,  16  CFR  Part  308, 
on  July  26,  1993,  and  it  became  effective 
November  1,  1993.*  The  Rule  requires 


'This  sUtement  (ununarizes Congreu'  findings 
regarding  the  900-nuinber  industry  at  the  tiihe  it 
puaed  the  legislation.  For  greater  detail  concerning 
the  problems  Congress  found  to  be  associated  with 
900-number  services,  see  15  U.S.C  §  5701(b). 

'Title  I  of  TDDRA  directed  the  Federal 
Conununications  Commission  (FCC)  to  adopt 
regvlations  defining  the  obligations  of  common 
carriers  with  respect  to  the  provision  of  pay-per-call 
services.  The  FCC  published  its  Notice  of  Proposed 
Rulemaking  and  Notice  of  Inquiry  at  58  FR  14.371 
(March  17. 1993).  The  FCC's  Rules  are  at  47  CFR 
64.228. 

''The  Statement  of  Basis  and  Purpose  and  Final 
Rule  was  published  at  58  FR  42364  (August  9, 
1003). 
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that  advertisements  for  900  numbers 
contain  certain  disclosures,  including 
information  about  the  cost  of  the  call. 
This  information  must  also  be  included 
in  an  introductory  message  (preamble) 
at  the  beginning  of  any  900-number 
program  where  the  cost  of  the  call  could 
exceed  two  dollars.  The  Rule  requires 
that  anyone  who  calls  a  900-niimber 
service  must  be  given  the  opportunity  to 
hang  up,  at  the  conclusion  of  the 
preamble,  without  incurring  any  charge 
for  the  call.  In  addition,  the  Rule 
requires  that  all  preambles  to  900- 
number  services  state  that  individuals 
under  the  age  of  18  must  have  the 
permission  of  a  parent  or  guardian  to 
complete  the  call. 

The  900-Number  Rule  also  establishes 
procedures  for  resolving  billing  disputes 
for  900-number  calls.  16  CFR  308.7.  The 
Rule  imposes  certain  obligations  on 
entities  that  bill  and  collect  for  900- 
number  services,  such  as  investigating 
reports  by  consumers  of  "billing  errors," 
a  defined  term  in  the  Rule.' 

Initiation  of  Rule  Review 

Section  308.9  of  the  900-Number 
Rule.  16  CFR  308.9.  requires  that  the 
Commission  initiate  a  rulemaking 
review  proceeding  to  evaluate  the  Rule's 
operation  no  later  than  four  years  after 
its  effective  date  of  November  1. 1993. 
Although  the  Rule  review  is  not 
required  until  November  1997.  the 
Commission  has  determined  that  it 
would  be  more  efficient  to  conduct  the 
evaluation  at  this  time  in  conjimction 
with  its  issuance  of  a  Request  for 
Comment  regarding  the  possible 
expanded  definition  of  "pay-per-call 
services"  as  provided  by  the 
Telecommunications  Act  of  1996. 

Telecommunications  Act  of  1996 
Authority  to  Expand  the  Definition  of 
Pay-Per-Call  Services 


On  February  8, 1996.  the  President 
signed  into  law  the 
Telecommunications  Act  of  1996  to 
provide  a  regulatory  framework  for 
telecommunications  and  information 
technologies  and  services.  Section 
701(b)  of  the  Telecommunications  Act 
provides  that: 

Section  204  of  [TDDRAl  (15  U.S.C. 
§  5714(1))*  is  amended  to  read  as  follows: 


'  Other  protections  were  established  by  tbe 
Federal  Communications  Commission  (FCC)  in 
their  rules  set  out  at  47  CFR  64.228.  Under  those 
rules,  a  consumer's  telephone  service  cannot  be 
disconnected  for  Cailure  to  pay  charges  for  a  900 
number  call,  and  900  number  bioclung  must  be 
made  available  to  coiuumers  who  do  not  wish  to 
have  access  to  900  number  service  from  their 
telephone  lines. 

.   •  "The  term  'pay-per-call  service*'  has  the 
meaning  provided  in  section  228  of  Title  47."  15 
U.S.C  85714(1). 


"(1)  The  term  'pay-per-call  services'  has 
the  meaning  provided  in  section  228(1)  of  the 
Communications  Act  of  1934,^  except  that 
the  Commission  by  rule  may, 
notwithstanding  subparagraphs  (B)  and  (C)  of 
Section  228(i)(l)  of  such  Act,  extend  such 
definition  to  other  similar  services  providing 
audio  information  or  audio  entertainment  if 
the  (Federal  Trade]  (Commission  determines 
that  such  services  are  susceptible  to  the 
unfair  and  deceptive  practices  that  are 
prohibited  by  the  rules  prescribed  pursuant 
to  section  201(a)  (of  TDDRAJ."  (Emphasis 
supplied.) 

Thus,  Section  701(b)  of  the 
Telecommunications  Act  authorizes  the 
FTC.  for  purposes  of  its  900-Number 
Rule,  to  extend  the  definition  of  the 
term  "pay-per-call  services"— and,  in 
effect,  the  scope  of  coverage  of  the 
Rule — without  regard  to  whether  a 
caller  to  the  service  in  question  "pays  a 
per-call  or  per-time-interval  charge  that 
is  greater  than,  or  in  addition  to,  the 
charge  for  transmission  of  the  call,"  and 
without  regard  to  whether  a  call  to  such 
service  is  "accessed  through  use  of  a 
900  telephone  number  or  other  prefix  or 
area  code  designated  by  the  FCC"  under 
47  U.S.C.§  228(b)(5)  if  the  FTC 
determines  that  such  services  "are 
susceptible  to  the  unfair  and  deceptive 
practices  that  are  prohibited  by  the  rules 
prescribed  pursuant  to  section  201(a)" 
of  TDDRA. 

Therefore,  at  this  time  the 
Commission  is  publishing  a  Request  for 
Comment  to  determine  whether 
audiotext  services  *  that  fall  outside  the 
definition  of  "pay-per-call"  in  the 


'Section  228(i)(l)  of  the  Communications  Act  of 
1934,  47  U.S.C.  S  228(i)(l)  provides  that: 

The  term  'pay-per-call  services'  means  any 
service — 

(A)  in  which  any  person  provides  or  purports  to 
provide 

(i)  audio  information  or  audio  entertainment 
produced  or  packaged  by  such  person; 

(ii)  access  to  simultaneous  voice  conversation 
service:  or 

(iii)  any  service,  including  the  provision  of  a 
product,  the  charges  f(»  which  are  assessed  on  the 
basis  of  completion  of  the  call: 

(B)  for  which  the  caller  pays  a  per-call  or  per- 
time-interval  charge  tliat  is  greater  than,  or  in 
addition  to,  the  charge  for  transmission  of  tbe  call: 
and 

(C)  which  is  accessed  through  use  of  a  900 
telephone  number  or  other  preRx  or  area  code 
designated  by  tlie  (Federal  Communications] 
Commission  in  accordance  with  subsection  (b)(5) 
|47U.S.CS228(b)(5)l." 

'The  term  "audiotext  services"  describes  audio 
information  and  entertainment  servioes  ofiered 
through  any  dialing  pattern,  including  services 
accessed  via  900-number,  as  well  as  international 
and  other  non-900-number,  dialing  patterns.  In  this 
notice,  where  the  Commission  seeks  comment  on 
the  effect  of  the  900-Number  Rule  on  the  industry, 
we  use  the  phrase  "900-number  services"  to 
describe  those  services  currently  covered  by  tbe 
Rule.  Where  we  ask  questions  regarding  the  larger 
universe  of  information  and  entertainment  services 
offered  through  the  telephone,  we  use  the  term 
"audiotext  services." 


original  rule  are  susceptible  to  the  same 
unfair  and  deceptive  practices  that 
prompted  passage  of  TDDRA.  hi  other 
words,  the  Commissicm  seeks  to 
determine  whether  the  definition  of 
"pay-per-call  services"  should  be 
extended  to  other  services  similar  to 
those  presently  covered  by  the  Rule  and. 
if  so,  what  such  an  expanded  definition 
should  be. 

Section  701  of  the 
Telecommunications  Act  also  modified 
some  additional  provisions  in  Section 
228  of  title  47,  mandating  that  the 
Federal  Communications  Comrnission 
amend  its  regulations  regarding  pay-per- 
call  services.  The  FCC  took  action  to 
implement  this  statutory  mandate  in 
July  1996.9  hi  that  proceeding,  the  PCC 
also  proposed  certain  other 
modifications  to  its  rules  not  expressly 
mandated  by  statute  to  help  reduce 
fraudulent  practices  in  the  pay-per-call 
industry.  The  Federal  Trade 
Commissicm  thus  seeks  to  determine 
whether  its  rules  should  be  changed  to 
take  account  of  these  recent  changes  and 
proposed  changes  in  FCC  rules 
regarding  pay-per-call  services.  As  ' 
noted  above,  the  Request  for  Comment 
follows  the  rule  review  portion  of  this 
notice. 

Sectimi  B.  Invitatioii  to  Comment 

All  persons  are  hereby  given  notice  of 
the  opportunity  to  submit  written  data, 
views,  facts,  and  arguments  concerning 
the  (Commission's  9(X)-Number  Rule. 
The  Commission  invites  written 
comments  to  assist  it  in  ascertaining  the 
facts  necessary  to  reach  a  determination 
as  to  the  costs  and  benefits  of  the  Rule 
and  its  overall  regulatory  and  economic 
impact,  and  on  whether  to  engage  in  a 
rulemaking  to  amend  the  9(X)-Number 
Rule.  Written  comments  must  be 
submitted  to  the  Office  of  the  Secretary. 
Room  159,  Federal  Trade  Commission. 
Sixth  Street  and  Pennsylvania  Avenue. 
N.W.  Washington.  DC  20580.  on  or 
before  May  12. 1997.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C 
§  552)  and  Ck)mmission  Rules  of 
Practice,  on  normal  business  days 
between  the  hours  of  8:30  a.m.  and  5 
p.m.  at  the  Public  Reference  Section, 
Room  130,  Federal  Trade  (k>mmission. 
Sixth  Street  and  Pennsylvania  Avenue, 
N.W..  Washington.  D.C  20580. 


•  Policies  and  Rules  Governing  Interstate  Pay-Per- 
Call  and  Other  Information  Services  Pursuant  to  the 
Telecommunications  Act  of  1996,  Order  and  Notice 
of  Proposed  Rulemaking,  CC  Docket  Na  96-146. 11 
FCC  Red  14.738  (1996)  ("FCC  Pay-Per-Call  Order 
and  Notice"). 
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Sadkn  C  PnUic  Workshop-Confierence 

The  FTC  staff  will  conduct  a  public 
woricshop-conference  to  discuss  the 
written  comments  received  in  response 
to  the  Federal  Register  notice.  The 
purpose  of  the  workshop-conference  is 
to  afibrd  Conunission  staff  and 
interested  parties  a  further  opportunity 
to  openly  discuss  and  explore  issues 
raised  in  the  notice  and  in  the 
comments,  and,  in  particular,  to 
examine  publicly  any  areas  of 
significant  controversy  or  divergent 
opinions  that  are  raised  in  the  written 
comments.  The  conference  is  not 
intended  to  achieve  a  consensus  among 
participants  or  between  participants  and 
Conunission  staff  with  respect  to  any 
issue  raised  in  the  comments. 
Commission  staff  will  consider  the 
views  and  suggestions  made  during  the 
conference,  in  conjunction  with  the 
written  comments,  in  formulating  its 
final  reconunendation  to  the 
Commission  concerning  what  action,  if 
any,  to  take  in  regard  to  amending  the 
90()-Number  Rule. 

Conunission  staff  will  select  a  limited 
number  of  parties,  from  among  those 
who  submit  written  comments,  to 
vpresent  the  significant  interests 
affected  by  the  issues  raised  in  the 
notice.  These  parties  will  participate  in 
an  open  discussion  of  the  issues, 
including  asking  and  answering 
questions  based  on  their  respective 
comments,  bi  addition,  the  workshop 
will  be  open  to  the  general  public.  The 
discussion  will  be  transcritHBd  and  the 
transcription  placed  on  the  public 
record. 

To  the  extent  possible.  Commission 
staff  will  select  parties  to  represent  the 
following  interests:  advertisers,  third- 
party  billing  and  collection  services, 
pay-per-call  information  providers, 
service  bureaus,  local  exchange  carriers, 
long  distance  carriers,  consumer  groups, 
fiederal  and  state  law  enforcement  and 
regulatory  authorities;  and  any  other 
interests  that  Conunission  staff  may 
identify  and  deem  appropriate  for 
representation. 

Parties  who  represent  the  above- 
referenced  interests  will  be  selected  on 
the  basis  of  the  following  criteria: 

1.  The  party  submits  a  written 
comment  during  the  60-day  comment 
period. 

2.  During  the  60-day  comment  period 
the  party  notifies  Commission  staff  of  its 
interest  in  participating  in  the 
workshop. 

3.  The  party's  participation  would 
promote  a  balance  of  interests  being 
represented  at  the  workshop-conference. 

4.  The  party's  participation  would 
promote  the  consideration  and 


discussioB  of  a  variety  of  issues  raised 
in  this  notice. 

5.  The  party  has  expertise  in  activities 
affiected  by  the  issues  raised  in  this 
notice. 

6.  The  number  of  parties  selected  will 
not  be  so  large  as  to  inhibit  effective 
discussion  among  them. 

The  workshop-conference  will  be 
held  on  June  19  and  20, 1997.  Prior  to 
the  workshop-conference,  parties 
selected  will  be  provided  with  copies  of 
the  comments  from  all  participants 
received  in  response  to  this  notice. 

Section  D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
provides  for  an  initial  and  final 
regulatory  analysis  of  the  potential 
impact  on  small  businesses  of  Rules 
proposed  by  federal  agencies.  (5  U.S.C. 
§§  603,  604)  The  Commission  conducted 
such  an  analysis  when  the  900-N  umber 
Rule  was  promulgated  in  1993.  In 
publishing  the  proposed  regulations,  the 
Commission  certified,  subject  to  public 
comment,  that  the  proposed  regulations 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and,  therefore,  that  the 
provisions  of  the  Regulatory  FlexibiHty 
Act,  5  U.S.C.  605(b).  requiring  the  initial 
regulatory  analysis,  did  not  apply. '°  The 
Commission  noted  that  any  economic 
costs  imposed  on  small  entities  were,  in 
many  instances,  specifically  imposed  by 
statute.  Where  they  were  not.  efforts  had 
been  made  to  minimize  any  unforeseen 
burdens  on  small  entities  by  making  the 
proposed  rule's  requirements  flexible. 
The  public  comments  and  information 
received  by  the  Commission  did  not 
alter  that  conclusion." 

No  analysis  is  required  in  connection 
with  this  dociunent  because  no  now  rule 
or  amendments  are  being  proposed. 
Nonetheless,  the  Commission  wishes  to 
ensure  that  no  substantial  economic 
impact  is  being  overlooked  that  would 
warrant  an  initial  and  final  regulatory 
flexibiUty  analysis.  Therefore,  this 
review  of  the  900-Number  Rule  also 
requests  public  comment  regarding  the 
effect  of  \he  Rule  on  the  costs  to, 
profitabiUty  and  competitiveness  of.  and 
employment  in  small  entities.  The 
Commission  will  revisit  this  issue  in 
connection  with  any  Notice  of  Proposed 
Rulemaking  that  may  result  from  this 
request  for  comments. 

Section  E.  Paperwork  Reduction  Act 

hi  the  1993  Notice  of  Proposed 
Rulemaking  on  the  900-Niunber  Rule, 
the  Commission  solicited  comments  on 
the  need  for  and  scope  of  possible 


record  keeping  requirements  in 
provisions  governing  Commission 
access  to  information  and  billing  and 
collection  for  pay-per-call  services. '^ 
Those  requirements,  had  they  been 
adopted,  would  have  constituted 
"collections  of  information"  as  defined 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501-3520.  See  44  U.S.C.  3502 
and  5  CFR  1320.7.  However,  the 
Commission  determined  not  to  include 
such  requirements  in  its  final  Rule.'^ 
Accordingly,  the  requirements  of  the 
Paperwork  Reduction  Act  were  not 
appUcable  to  the  final  Rule.  Similarly, 
the  requirements  are  not  applicable  to 
this  document  because  no  collections  of 
information  are  required.  The 
Commission  will  revisit  this  issue  in 
connection  with  the  publication  of  any 
subsequent  Notice  of  Proposed 
Rulemaking  that  might  result  from  this 
request  for  comments. 

Section  F.  Questions  and  Issues  for 
Comment  Pursuant  to  Regulatory 
Review  of  the  Rule 

The  Commission  is  seeking  comment 
on  various  aspects  of  the  900-Number 
Rule,  in  conjunction  with  its  Rule 
review.  Without  Umiting  the  scope  of 
issues  it  is  seeking  comment  on,  the 
Commission  is  particularly  interested  in 
receiving  comments  on  the  questions 
that  follow.  Where  commenters 
advocate  changes  to  the  Rule,  please  be 
specific  in  describing  suggested 
changes.  With  respect  to  suggested 
changes  to  the  Rule,  please  describe  any 
potential  costs  and  benefits  such 
changes  might  have  on  industry  and 
consumers.  The  Commission  would  also 
be  interested  in  commenters  providing 
any  data  that  exist  on  issues  raised  in 
the  questions. 

I.  General  Issues  for  Conunent 

1.  Is  there  a  continuing  need  for  the 
900-Niunber  Rule? 

(a)  Since  the  Rule  was  issued,  have 
changes  in  technology,  industry 
structure,  or  economic  conditions 
affected  the  need  for  or  effectiveness  of 
the  Rule? 

(b)  Does  the  Rule  include  provisions 
that  are  imnecessary? 

(c)  What  are  the  aggregate  costs  and 
benefits  of  the  Rule?  • 

(d)  Have  the  costs  or  benefits  of  the 
Rule  dissipated  over  time? 

(e)  Does  the  Rule  contain  provisions 
that  have  imposed  costs  not  outweighed 
by  benefits? 

2.  What  effect,  if  any.  has  the  Rule 
had  cm  consiuners? 


">5«FR  13379. 
"SSFR  42399. 
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(a)  What  economic  or  other  costs  has 
the  Rule  imposed  on  consumers? 

(b)  What  benefits  has  the  Rule 
provided  to  consumers? 

(c)  What  changes,  if  any.  should  be 
made  to  the  Rule  to  increase  the  benefits 
to  consumers? 

(d)  How  would  these  changes  affect 
the  compliance  costs  the  Rule  impMises 
on  industry? 

3.  What  impact,  if  any.  has  the  Rule 
had  on  firms  that  must  comply  with  it? 

(a)  What  economic  or  other  costs  has 
the  Rule  imposed  on  industry  or 
individual  firms? 

(b)  What  benefits  has  the  Rule 
provided  to  the  industry  or  to 
individual  firms? 

(c)  What  changes,  if  any.  should  be 
made  to  the  Rule  to  minimize  any 
burden  or  cost  imposed  on  industry  or 
individual  firms? 

(d)  How  would  the  changes  affect  the 
benefits  provided  by  the  Rule  to 
consumers  or  industry? 

4.  How  has  the  Rule  affected  small 
business  entities  with  respect  to  costs, 
profitability,  competitiveness,  and 
employment?  What  would  be  the 
economic  impact  on  small  businesses  if 
the  Rule  is  left  unchanged? 

5.  Are  there  regulatory  alternatives 
that  might  reduce  any  adverse  economic 
effect  of  the  900-Number  Rule,  yet 
comply  with  the  mandate  of  TDDRA  to 
curtail  certain  unfair  and  deceptive 
practices  by  some  900-number 
providers,  yet  encourage  the  growth  of 
the  legitimate  900-number  industry? 

6.  Are  there  additional  advertising, 
operating,  or  other  standards  for  the 
audiotext  industry  not  included  in  the 
Rule  that  might  now  be  desirable  or 
necessary  to  prevent  deception  or  other 
abuses,  or  to  prevent  evasion  of  the 
Rule's  requirements  and  prohibitions? 

7.  The  FCC  and  FTC  share  regulatory 
authority  over  the  audiotext  industry. 

(a)  Are  there  any  unnecessary 
regulatory  burdens  created  by 
overlapping  jurisdiction?  What  can  be 
done  to  ease  these  burdens? 

(b)  Are  there  gaps  where  neither 
agency  has  addressed  a  particular 
abuse?  For  example,  does  such  a 
regulatory  gap  exist  where  a  entity 
claims  status  as  a  "common  carrier"  for 
purposes  of  FTC  regulation,  but  claims 
that  its  actions  are  not  those  of  a 
common  carrier  for  purposes  of  FCC 
regulation? 

Tc)  Does  the  Rule  overlap  or  conflict 
with  other  federal,  state,  or  local 
govemmept  laws  or  regulations? 

8.  How  does  Section  701  of  the 
Telecommunications  Act  of  1996 
concerning  the  FCC's  regulation  of  the 
pay-per-call  industry,  or  the  FCC's 
recently  adopted  and  proposed 


regulatory  changes  '*  under  that  section, 
affect  the  FTC's  Rule,  if  at  all?  How 
should  the  FTC's  Rule  be  amended  to 
harmonize  with  these  changes  and 
proposed  changes  in  the  FCC  regulatory 
approach? 

9.  What  categories  of  audiotext 
services  [e.g.,  sports,  psychic,  chat, 
adult)  are  provided  through  900 
numbers? 

(a)  What  percentage  does  each  type 
constitute  of  all  audiotext  services 
accessed  through  900  nimibers? 

(b)  How  much  gross  sales  revenue  has 
each  category  generated  in  each  year 
since  1993? 

(c)  Have  the  gross  sales  revenues  and/ 
or  profits  of  information  providers  using 
900  numbers  changed  since  the  Rule 
was  promulgated?  What  impact,  if  any, 
has  the  900-Number  Rule  had  on  the 
level  of  gross  sales  revenues  and/or 
profits? 

n.  Definitions 

10.  Are  the  definitions  set  forth  in 
section  308.2  of  the  Rule  effective  for 
the  purpose  of  curbing  unfair  and 
deceptive  practices  targeted  by  the 
Rule? 

(a)  If  not,  how  have  the  definitions 
been  inadequate? 

(b)  Are  there  additional  definitions 
that  should  be  added  to  the  Rule? 
Explain. 

11.  The  current  definition  of  "service 
bureau"  states  that  the  term  includes 
any  p>erson  other  than  a  common  carrier. 

(a)  Is  it  appropriate  to  exclude 
common  carriers,  regardless  of 
activities,  fix)m  the  definition? 

(b)  Should  entities  engaging  in  service 
bureau  functions  be  covered  by  the 
Rule,  even  if  they  also  engage  in 
"common  carrier"  functions  at  other 
times? 

12.  Has  the  Rule's  definition  of 
"presubscription  agreement"  affected 
the  market  for  900-number  services?  If 
so,  in  what  way? 

(a)  Who  uses  presubscription 
agreements,  and  for  what  purp>ose? 

(b)  What  op|}ortimities  for  unfair  and 
deceptive  practices  exist  under  the 
current  definition  of  "presubscription    ^ 
agreement"? 

(c)  How  might  the  definition  be 
dianged  to  diminish  or  eliminate  these 
opportunities? 

(d)  Should  the  definition  of 
"presubscription  agreement"  be 
modified  to  harmonize  with  changes  in 
FCC  rules  made  pursuant  to  the 
Telecommunications  Act  of  1996,  or  to 
harmonize  with  proposed  changes  made 


by  the  FCC  to  the  definition  of 

"presubscription  agreement"?  '5 
(e)  Would  any  changes  in  the 
definition  of  "presubscription 
agreement"  be  appropriate  in  Ught  of 
Section  701  of  the  Telecommimications 
Act  of  1996?  For  example,  should  the 
Rule  require  that  a  presubscription 
agreement  be  in  writing? 

m.  Advertising 

13.  Are  the  advertising  disclosure 
provisions  in  the  Rule  adequate  for 
regulating  advertising  on  the  Internet  or 
on  commercial  online  services? 

(a)  Should  the  Rule  be  more  precise 
regarding  the  definition  of  "clear  and 
conspicuous"  in  the  context  of 
advertising  on  the  Internet  or  on 
commercial  online  services? 

(b)  Are  there  other  forms  of 
advertising  in  other  media  for  which  the 
Rule  should  provide  specific  advertising 
disclosure  requirements?  Explain. 

14.  Does  the  Rule  provide  adequately 
for  disclosing  the  cost  to  consumers 
prior  to  making  a  call  to  a  900-number 
service? 

(a)  Do  the  current  size  requirements 
ensure  that  the  cost  disclosure  is  "clear 
and  conspicuous*? 

(b)  Are  there  other  more  effective 
means  for  ensuring  that  the 
advertisements  provide  adequate  cost 
disclosures  to  consumers? 

15.  Are  the  required  disclosures  for 
900-number  services  that  advertise 
sweepstakes  sufficient  to  ensure  that 
consumers  are  informed  of  all  material 
information  necessary  to  dispel 
deception?  Have  there  been  abuses 
associated  with  sweepstakes  advertised 
and  offered  through  the  use  of  a  900 
number  that  make  it  necessary  to 
require  additional  protections  for 
consumers  who  resi>ond  to  such 
sweepstakes  offers? 

16.  Is  the  requirement  governing 
"telephone  solicitations"  in  section 
308.3(h)  clear,  meaningful,  and 
effective? 

(a)  Is  there  additional  information  that 
such  a  solicitation  should  include  to 
ensure  that  consumers  have  sufficient 
information  prior  to  calling  a  900- 
number  service  advertised  in  this 
maimer? 

(b)  Is  the  Rule  clear  that  it  applies  to 
messages  left  on  telephone  answering 
machines  or  telephone  numbers  left  on 
pagers? 

(c)  What  about  audio  and  non-audio 
messages  received  on  computers? 
Should  these  or  other  message  delivery 
systems  be  expliciUy  included  within 
this  provision? 


'■•  FCX:  Pay-Per-Call  Order  and  Notice,  see  supra 
notes. 
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(d)  Should  "telephone  message"  as 
used  within  section  308.3(h)  be  defined 
and  if  so,  how? 

rv.  Operation  &  Standards 

17.  In  the  Statement  of  Basis  and 
Purpose  describing  the  Rule,  "■  the 
Commission  recognized  that  at  the  time 
the  Rule  was  promulgated,  time- 
sensitive  bilHng  involved  in  900- 
number  services  was  "accomplished  in 
one-minute  increments,  and  that  any 
portion  of  a  minute  will  be  billed  as  full 

time." 

(a)  Has  the  technology  for  calculating 
usage  time  for  billing  purposes  changed 
since  the  implementation  of  the  Rule?  If 
so,  how? 

(b)  Is  it  possible  using  current 
technology  to  stop  the  assessment  of 
time-based  charges  immediately  upon 
disconnection  by  the  caller,  and 
therefore,  bill  consumers  for  fractions  of 
minutes? 

18.  How  have  technological  changes 
affected  the  way  information  providers 
can  and  do  set  their  rates? 

(a)  Is  it  now  technologically  possible 
to  suspend  charges  during  a  program,  to 
provide  a  period  (or  periods)  of 
proffl^mming  free  to  the  caller?  Explain. 

(b)  Is  it  now  technologically  possible 
to  alter  the  rate  at  which  a  caller  is 
charged  during  a  program,  to  provide  a 
period  (or  periods)  of  programming 
charged  to  the  caller  at  reduced  rates  or 
at  higher  rates  than  other  portions  of  the 
call?  Explain. 

(c)  Is  It  now  technologically  possible 
to  have  a  free  introductory  message 
longer  than  18  seconds,  which  was  the 
standard  at  the  time  the  Rule  was 
adopted?  Explain. 

19.  How  has  the  requirement  of  a 
preamble  affiected  the  900  number 
industry? 

(a)  Have  preambles  conferred  benefits 
on  consumers  who  make  900-numbcr 
calls? 

(b)  How  might  the  preamble 
requirements  be  changed  to  make  the 
preambles  more  useful  or  informative  to 
the  consumer?  What  costs  would  likely 
arise  from  such  changes? 

(c)  How  might  the  preamble 
requirements  be  changed  to  make 
compliance  easier  for  information 
providers?  Would  such  changes 
diminish  benefits  to  consumers  and  if 
so,  how? 

20.  Are  preambles  effective  in 
reducing  unauthorized  use  of  900- 
number  services  by  minors  or  others? 
How  is  this  properly  measured? 

(a)  How  might  preamble  requirements 
be  changed  to  be  made  more  effective  in 
addressing  the  problem  of  unauthorized 
calls? 


>*S8  FR  42387  (August  1993). 


(b)  What  further  actions  might  be 
taken  by  industry  or  by  the  FTC  to 
reduce  unauthorized  calls  to  900 
number  and  other  audiotext  services? 

21.  Section  308.5(a)(3)  requires  that 
the  preamble  state  "that  charges  for  the 
call  begin,  and  that  to  avoid  charges  the 
call  must  be  terminated,  three  seconds 
after  a  clearly  discernible  signal  or 
tone."  If  an  information  provider  were 
to  provide,  for  example,  the  first  two 
minutes  of  an  audiotext  call  free,  what 
should  the  preamble  disclose  to  inform 
callers  when  charges  for  the  call  begin? 

(a)  In  the  example  above,  should  the 
information  provider  be  required  to 
inform  the  caller,  through  a  tone  or 
other  signal,  when  the  free  time  has 
expired?i 

(b)  In  the  example  above,  at  what 
point(s),  if  any,  during  the  call  should 
the  disclosures  be  made?  At  what 
point(s),  if  any,  during  the  call  should 
a  signal  or  tone  occur? 

(c)  In  the  example  above,  would  a 
single  signal  following  the  preamble  but 
immediately  preceding  the  free  time 
provide  sufficient  information  to  enable 
consumers  to  avoid  all  or  most  charges 
from  remaining  on  the  line  after  close  of 
the  free  time? 

22.  Section  308.5(a)(2)(iii)  requires 
that  "if  the  call  is  billed  on  a  variable 
rate  basis,  the  preamble  shall  state 
*  *  •  the  cost  of  the  initial  portion  of 
the  call,  any  minimum  charges,  and  the 
range  of  rates  that  may  be  charged 
depending  on  the  options  chosen  by  the 
caller."  Should  this  provision  be 
construed  to  cover  situations  where  pay- 
per-call  services  charge  different  rates 
for  diHerent  time  periods  within  a  single 
call  (e.g.,  no  charge  for  the  first  two 
minutes  after  the  end  of  the  preamble, 
$3.00  per  minute  for  the  third  through 
the  eighth  minutes,  and  $1  per  minute 
for  every  minute  thereafter)? 

(a)  Assume  for  purposes  of  questions 
22(a)  and  (b)  that  calls  to  such  services 
described  above  are  "calls  billed  on  a 
variable  rate  basis"  covered  by  Section 
308.5(a)(2)(iii).  Should  that  Section  be 
modified  to  require  something  other 
than  preamble  disclosures  of  "the  cost 

.^of  the  initial  portion  of  the  call,  any 
minimum  charges,  and  the  range  of  rates 
that  may  be  charged  depending  on  the 
options  chosen  by  the  caller?' 

(b)  For  example,  in  the  scenario 
described  above,  should  Section 
308.5(a)(2)(iii)  explicitly  require  a 
clearly  discernible  signal  or  tone  to 
mark  the  end  of  the  free  two-minute 
period?  Should  it  explicitly  require  a  . 
clearly  discernible  signal  or  tone  to 
mark  the  end  of  the  six-minute  period 
during  which  charges  are  $3.00  per 
minute? 


23.  What  percentage  of  900-number 
services  fall  into  the  category  of 
"nominal  cost  calls"  as  described  in 
section  308.5(c)  of  the  Rule? 

(a)  Do  the  data  suggest  that  $2.00  is  an 
appropriate  threshold  for  designation  of 
"nominal  cost  calls"  for  which  no 
preamble  is  necessary?  If  not.  what 
"nominal  cost"  threshold  do  the  data 
support? 

(b)  Should  the  "nominal  cost"  figure 
be  adjusted  for  inflation?  Explain. 

24.  What  percentage  of  cafiers  to  900- 
number  services  hang  up  the  telephone 
before  the  charges  begin  and  how  is  this 
ascertained? 

(a)  Of  these,  what  percentage  are  first 
time  callers? 

(b)  Does  this  percentage  correlate  to 
the  cost  of  the  call?  To  the  nature  of  the 
service? 

25.  What  impact,  if  any.  has  the  900- 
Number  Rule  had  on  the  number  of 
complaints  about,  or  requests  for  credits 
or  refunds  for.  calls  to  900-number 
services  that  allegedly  were  not 
authorized  by  the  subscriber  of  the 
telephone  line  from  which  the  calls 
were  placed? 

(a)  Has  the  percentage  of  such 
complaints  or  requests  increased, 
decreased,  or  remained  the  same  since 
the  Rule  went  into  effect? 

(b)  What  percentage  of  all  requests  for 
credits  or  refunds  of  charges  for  900- 
number  services  involve  calls  allegedly 
unauthorized  by  the  telephone 
subscriber? 

(c)  What  percentage  of  these  requests 
are  due  to  allegedly  unauthorized  calls 
placed  by  minors? 

26.  What,  if  any,  procedures  are  used 
by  industry  to  ensure  that  calls  to 
audiotext  services  are  authorized  by  the 
subscriber  of  the  telephone  line  from 
which  the  calls  are  placed? 

(a)  What,  if  any.  procedures  are  used 
by  industry  to  minimize  or  eliminate 
unauthorized  calls  placed  by  minors  to 
audiotext  services? 

(b)  How  effective  have  these 
procedures  been  in  reducing  the  number 
of  complaints  or  the  number  of  requests 
for  credits  or  refunds  regarding 
allegedly  unauthorized  calls  to 
audiotext  services? 

27.  What  percentage  of  telephone 
subscribers  have  chosen  to  block  access 
to  900  numbers  from  their  telephone 
lines? 

(a)  Of  those  choosing  to  block  access 
to  900  numbers,  what  percentage  choose 
to  do  so  when  initiating  phone  service? 

(b)  What  percentage  do  so  after  phone 
service  has  been  initiated? 

(c)  Of  the  latter,  what  percentage  have 
done  so  after  complaining  about  charges 
to  audiotext  services? 

(d)  What  percentage  of  consumers 
who  complain  about  charges  for 
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audiotext  services  ch&ose  to  block  900 
numbers? 

(e)  To  what  extent,  if  any,  has 
blocking  been  effective  in  reducing 
complaints  involving  900-nimiber 
services? 

(f)  What,  if  any.  are  the  costs  to 
consumers  or  industry  of  receiving  or 
providing  900  number  blocking 
services? 

V.  Billing  and  Collection 

28.  What  services  are  provided  to  the 
audiotext  industry  by  billing  entities 
other  than  the  telephone  companies  (or 
"alternative  billing  entities")? 

(a)  Do  the  types  of  services  vary  for 
different  types  of  audiotext  services? 
Explain. 

(b)  What  percentage  of  audiotext 
services  are  billed  through  billing 
entities  other  than  the  telephone 
companies?  Explain. 

(c)  Have  the  types  or  number  of  these 
alternative  billing  entities  changed  since 
the  Rule  went  into  effect  in  1993?  What 
impact,  if  any,  has  the  Rule  had  on  the 
nature  of  these  billing  entities? 

(d)  What  are  the  terms  and  conditions 
of  the  arrangements  between  the 
alternative  billing  entities  and  other 
players  in  the  audiotext  industry? 

(e)  What  is  the  role  of  a  "biUing 
aggregator"?  What  services  does  a 
billing  aggregator  provide  to  members  of 
the  audiotext  industry? 

29.  Does  the  definition  of  "billing 
error"  in  section  308.7  of  the  Rule 
adequately  reflect  the  range  of  billing 
errors  occurring  in  the  900-number 
marketplace?  If  not,  how  might  the 
definition  be  changed? 

30.  Is  there  any  evidence  suggesting 
that  some  (adult)  consumers  are  refusing 
to  pay  for  audiotext  calls  or  900-number 
calls  which  they  purchased  after  hearing 
a  preamble  containing  the  disclosure  of 
material  information  currently  required 
by  the  Rule? 

(a)  If  such  a  problem  exists,  to  what 
extent  is  it  affected  by  the  dispute 
resolution  provisions  of  the  900-Nimiber 
Rule? 

(b)  If  such  a  problem  exists,  to  what 
extent  is  it  affected  by  the  billing  notice 
requirements  set  forth  in  section 
308.7(n)? 

(c)  What  steps,  if  any,  could  the 
Commission  take  to  reduce  the 
incidence  of  this  practice  without 
weakening  protections  afforded 
consumers  by  TDDRA  and  the  900- 
Number  Rule? 

31.  Distinguished  from  billing  for 
unauthorized  calls,  the  problmn  of 
"phantom  billing"  occurs  when  a 
telephone  subscriber  is  billed  for  an 
audiotext  call  that  the  subscriber  asserts 


was  never  placed  from  the  subscriber's 
telephone, 
(aj  How  does  phantom  billing  occur? 

(b)  What  procedures  and  safeguards 
currently  exist  or  should  exist  to  ensure 
that  telephone  subscribers  are  billed 
only  for  calls  which  were  actually 
placed  &t>m  that  subscriber's  phone? 

(c)  How  does  a  billing  entity 
determine  that  billing  tapes  or  other 
records  of  calls  are  genuine? 

(d)  What  percentage  of  consumers 
who  complain  about  "phantom  billing" 
of  audiotext  services  choose  to  block 
access  to  900  numbers? 

32.  Section  308.7(i)  places  restrictions 
on  the  extent  to  which  adverse  credit 
information  can  be  reported  to  any 
perscMi. 

(a)  How  .'if  at  all,  has  this  restriction 
affected  the  creation  of  a  shared 
database  of  "problem  callers"  for  the 
purposes  of  blocking  such  persons  from 
900  or  other  audiotext  transactions? 

(b)  Would  such  a  database  be  useful 
to  industry? 

(c)  Does  allowing  such  a  shared 
database  adversely  affect  consumers?  If 
so.  how? 

33.  How  is  "chargeback"  defined  by 
the  industry? 

(a)  Does  the  term  include  the  situation 
where  a  consumer  has  refused  to  pay  for 
an  audiotext  service?  Does  it  include  the 
situation  where  a  consumer  pays  and 
then  requests  a  refund? 

(b)  Are  there  data  on  chargeback  rates 
for  the  900-number  industry?  For  the 
audiotext  industry  as  a  whole?  Do  the 
data  represent  chargeback  rates  for  all 
types  of  "pay-per-call  services"  or  only 
for  services  provided  through  900 
numbers? 

(c)  How  do  the  chargeback  rates  for 
the  pay-per-call  industry  compare  with 
other  collection  and  payment  systems, 
such  as  the  credit  card  collection  and 
payment  system? 

(d)  What  are  the  current  and  projected 
future  trends  regarding  chargeback  rates 
for  the  pay-per-call  industry? 

34.  Do  chargeback  rates  vary 
according  to  the  category  of  audiotext 
service? 

(a)  Do  the  providers  of  some  types  of 
services  experience  a  greater  chargeback 
rate  than  other  types  of  services?  Are 
there  data  demonstrating  these 
differences? 

(b)  If  certain  kinds  of  audiotext 
services  correlate  with  higher 
chargeback  rates,  what  is  the 
explanation  for  the  correlation? 

(c)  Are  there  data  to  show  whether 
services  that  attract  callers  of  certain  age 
groups  (e.g..  minors)  are  more  likely 
than  others  to  result  in  chargebacks? 

(d)  How  do  chargeback  rates  for  non- 
900  audiotext  services  compare  to  rates 
for  900  number  services? 


(e)  How  do  chargeback  rates  for 
nominally  priced  calls  (i.e.,  those 
exempted  from  the  preamble 
requirement)  compare  to  the  chargeback 
rates  for  other  calls? 

35.  Do  chargeback  rates  vary 
according  to  the  payment  mediod? 

(a)  Do  services  that  utilize  a  credit 
card  billing  system  rather  than  an 
Automatic  Number  Identification 
("ANI")  billing  system  experience  fewer 
chaivebacks? 

(b)  What  about  services  provided 
according  to  oral  presubscription 
agreements? 

(c)  What  about  those  services 
provided  according  to  written 
presubscription  agreements? 

36.  Has  the  advent  of  third  party 
billers  affected  the  chargeback  rates  in 
the  audiotext  industry?  If  so.  how? 

(a)  Is  there  any  correlation  between 
the  type  of  billing  entity  (e.g..  a  local 
exchange  carrier  or  a  third  party  biller) 
and  the  rate  of  charcebacks?  If  so,  why? 

(b)  Are  chargebadk  rates  affected  by 
the  amount  of  time  a  billing  entity  gives 
to  a  consumer  to  complain  about  a  bill? 
To  what  extent  to  different  billing 
entities  follow  the  Rule's  time  Umits  on 
initiation  of  billing  review? 

Section  G.  Request  for  Coounait 

As  discussed  above,  the 
Telecommunications  Act  of  1996  gives- 
the  Commission  the  authority  to 
conduct  a  rulemaking  on  the  issue  of 
whether  to  "extend"  the  definition  of 
"pay-per-call  services"  to  cover  other 
services  not  currently  covered  by  the 
900-Number  Rule.  Thus,  the 
Commission  currently  seeks  comment 
on  whether  any  expansion  should  be 
made,  and  if  so,  how  such  an  expansion 
should  be  implemented.  Commentere 
should  pay  particular  attention  to  the 
fact  that  the  Commission's  authority  is 
to  extend  the  900-Number  Rule  to  cover 
services  which  are  "susceptible  to  the 
unfair  and  deceptive  trade  practices  that 
are  prohibited  by  (TDDRA)."  Thus, 
commenters  should  not  limit 
themselves  to  discussing  services  which 
are  currently  associated  with  unfair  and 
deceptive  practices:  rather  commentws 
should  discuss  the  broader  topic  of 
services  which  are  susceptible  to 
becoming  havens  for  unfair  and 
deceptive  practices  addressed  by 
TDDRA.  Commenters  should  attempt  to 
address  the  questions  listed  below: 

1.  Are  there  "audio  information  (w 
audio  entertainment"  ("audiotext") 
services  which  are  not  currently  covered 
by  the  definition  of  "pay-per-call 
service,"  but  which  are  susceptible  to 
the  same  unfair  and  deceptive  trade 
practices  prohibited  by  the  current 
Rule? 
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(a)  If  so.  should  the  Rule  be  amended 
to  cover  these  services? 

(b)  If  so.  how  should  the  Rule  be 
changed? 

(c)  How  would  these  changes  affect 
consiuners  and  businesses? 

(d)  What  characteristics  of  an 
audiotext  service  make  it  susceptible  to 
the  unfair  and  deceptive  trade  practices 
prohibited  by  the  current  Rule? 

2.  How  can  a  definition  of  "pay-per- 
call  service"  be  crafted  so  that  audiotext 
services  which  are  susceptible  to  unfair 
and  deceptive  trade  practices  are 
covered  by  the  Rule,  but  any  services 
that  are  not  susceptible  to  these 
practices  are  not  sweot  into  the  Rule? 

3.  Should  the  Rule  oe  extended  to 
cover  any  audiotext  transaction  where 
an  information  provider  or  service 
bureau  receives  a  portion  of  the  fees 
paid  by  a  caller?  Explain. 

4.  should  the  definition  of  "pay-per- 
call  service"  be  extended  to  encompass 
international  audiotext  transactions 
where  the  information  provider  or 
service  bureau  receives  a  portion  of  the 
fees  paid  by  the  caller?  Explain.  If  so, 
are  there  other  modifications  to  the  Rule 
that  would  be  necessitated  by  such  a 
change? 

5.  Are  there  technological  diffierences 
between  900-number  and  non-900- 
number  audiotext  services  that  would 
make  it  difficult  to  implement  the  Rule 
in  its  airrent  form  with  respect  to  non- 
900-number  audiotext  services?  Explain. 

(a)  For  example,  could  free  preambles 
(as  required  by  section  308.5)  be 
provided  at  the  beginning  of  non-900- 
number  audiotext  messages  billed 
through  arrangements  with  international 
long  distance  carriers?  How  could 
accurate  cost  disclosures  as  required  by 
the  Rule  be  made  for  these  services? 

(b)  Must  any  changes  be  made  to  the 
Rule  to  accommodate  these  differences? 

(c)  How  would  these  suggested 
changes  affect  audiotext  services 
utilizing  900  numbers? 

6.  In  a  Notice  and  Order '''.  the 
Federal  Communications  Commission 
(FCC)  stated  that  "regardless  of  whether 
the  FTXi;  extends  the  scope  of  itc  pay- 
per-call  regulations  (pursuant  to 

§  701(b)(2)  of  the  Telecomraimications 


■^  FCC  P*y-Pet-Call  Order  and  Notice.  s««  supra 
note  9. 


Act  of  1996] .  our  pay-per-call  rules 
continue  to  be  delineated  by  the 
statutory  definition  of  pay-per-call 
services  contained  in  Section  228(i)  of 
the  Communications  Act."  Thus,  if  the 
FTC  extends  the  definition  of  "pay-per- 
call  services"  pursuant  to  its  authority 
under  the  Telecommunications  Act  of 
1996,  then  the  two  agencies  would  be 
regulating  the  audiotext  services 
industry  using  two  different  definitions 
of  "pay-per-call  services." 

(a)  What  impact,  if  any,  would  this 
result  have  on  the  audiotext  industry? 

(b)  What  could  be  done  to  reduce  any 
potential  complications  or  conflicts? 
Explain. 

7.  LilightoftheFCC's 
implementation  of  the 
Telecommunications  Act  of  1996  as  it 
relates  to  the  audiotext  industry,  are 
there  additional  changes  the  FTC  should 
consider  making  to  its  own  900-Number 
Rule? 

8.  Are  there  any  audiotext  servi(»s 
currently  being  provided  over  the 
Internet  or  commercial  online  services? 
If  not.  is  it  likely  that  these  services  will 
be  available  over  the  Internet  or 
commercial  online  services  in  the  near 
future?  If  yes,  how  do  these  services 
work? 

(a)  Are  there  audiotext  services 
provided  over  the  Internet  that  are 
susceptible  to  the  same  unfair  and 
deceptive  practices  prohibited  by  the 
current  Rule?  If  so,  should  these 
services  be  encompassed  within  an 
expanded  definition  of  "pay-per-call 
services"? 

(b)  What  elements  would  a  definition 
have  to  include  to  encompass  such 
services? 

(c)  What  are  the  costs  and  benefits  to 
including  online  services  within  the 
scope  of  the  900-Number  Rule? 

(d)  If  such  audiotext  services  provided 
over  the  Internet  or  commercial  online 
services  were  included  within  an 
expanded  definition  of  this  term,  what, 
if  any,  changes  to  the  Rule's  provisions 
would  be  necessary  in  order  for  the  Rule 
appropriately  and  effectively  to  prevent 
unfair  or  deceptive  practices  in  the 
advertising,  sale,  and  operation  of  such 
services? 

(e)  How  would  preamble  and  other 
Rule  requirements  be  met  for  audiotext 
numbers  which  are  used  to  connect  a 


caller's  computer  to  the  Internet  or  to 
commercial  online  services? 

9.  What  steps  can  a  consumer  take  to 
prevent  his  or  her  telephone  line  from 
being  used  for  unauthorized  non-900- 
number  transactions  such  as 
international  audiotext  transactions? 

(a)  Is  call  blocking  of  international 
audiotext  calls  possible  without 
requiring  the  consumer  to  block  access 
to  all  international  nxunbers? 

(b)  If  not,  what,  if  any,  technology  is 
under  development  that  would  permit 
selective  bloddng  of  particular 
numbers,  area  codes  or  international 
country  codes? 

10.  What  steps  can  a  consumer  take  to 
obtain  a  credit  or  refund  if  he  or  she 
believes  that  there  has  been  a  billing 
error  or  an  unauthorized  use  of  his  or 
her  telephone  for  a  non-900-number 
audiotext  transaction?  What  happens  if. 
for  whatever  reason,  a  consumer  refuses 
to  pay  for  a  non-900-number  audiotext 
call? 

11.  What  was  the  gross  sales  revenue 
generated  in  the  non-900-number 
audiotext  industry  for  each  year  since 
the  promulgation  of  the  Rule  in  1993? 

(a)  What  explains  the  emergence  and 
growth  of  non-900-niunber  audiotext 
services? 

(b)  What,  if  any,  benefits  do  audiotext 
services  accessed  through  dialing 
patterns  other  than  "900"  confer  on 
consumers  or  industry? 

(c)  How  has  the  900-number  industry 
been  affected  by  audiotext  services  that 
are  not  currently  covered  by  FTC  or  FCC 
regulations?  Explain. 

12.  What  categories  of  audiotext 
services  (e.g..  sports,  psychic,  chat, 
adult)  are  provided  through  non-900 
audiotext  numbers? 

(a)  What  percentage  does  each  type 
constitute  of  all  pay-per-call  information 
services  accessed  through  dialing 
patterns  other  than  "900"? 

(b)  What  was  the  gross  sales  revenue 
for  each  category  in  each  year  since 
1993? 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
IFR  Doc.  97-6299  Filed  3-11-97;  8:45  ami 
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The  itams  in  this  ist  were 
edNoriaSy  cotnpiied  as  an  aid 
to  Federai  Regisler  users. 
Indusion  or  exclusion  from 
this  1st  has  no  legal 
significance. 


RULES  QOMQ  MTO 
EFFECT  MARCH  12.  1997 

AQMCULTURE 
DEPARTMENT 

Fadaral  Crop  Inauranca 
Corporation 

Crop  insurance  regulationB: 

Cranberries:  pubished  2-10- 
97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 

Fuels  and  fuel  addMvea— 

Reformulated  gasoline 
standards:  nitrogen 
oxides:  petition  denied; 
pubished  3-12-97 

Water  poNution  control: 

Great  Lakes  System:  water 
quality  guidance— 

Potychlohnated  biphenyis 
(PC8s)  chtefia  for 
human  health  and 
wildKle:  published  3-12- 
97 

FEDERAL  ELECTION 
COMMeSION 

Civil  monetary  penalties: 
inflation  ad|ustments: 
pubished  3-12-97 

HOUSMO  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Indemnification  of  HUD 
employees:  published  2-10- 
97 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 

Occupational  disability  and 
survivor  annuities: 
eligiMlity:  published  3-12- 
97 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 

AtHaiion  with  investment 
companies:  putilished  3- 
12-97 

TRANSPORTATION 
DEPARTMENT 

Organization,  functions,  and 
aultwrity  delegations: 

Commandant.  U.S.  Coast 
Guard,  et  al.;  published  3- 
12-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martoting 
Sarvica 

Vegetables;  import  regulations: 
Banana/fingerfng  potatoes, 

etc.;  removal  and 

exemption:  comments  due 

by  3-13-97;  published  2- 

11-97 

AGRICULTURE 
DEPARTMENT 

Anknaiand  Plant  HaaNh 
Inapectlon  Sarvica 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Bnx»llosis  in  cattle  and 
bison- 
State  and  area 
classifications: 
comments  due  by  3-11- 
97;  pubished  1-10-97 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmoapheric  AdminMration 

Fishery  conservation  and 
management: 

Nodtieastem  United  States 
fistieries- 

New  England  and  Mid- 
Atlantic  Fishery 
Management  Councils: 
pubic  hearings; 
comments  due  by  3-14- 
97;  published  2-21-97 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Information  Technology 
Managemerrt  Reform  Act 
o(  1996;  implementation; 
comments  due  by  3-10- 
97;  published  1-8-97 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Energy  efficiency  program  for 
certain  commerciaJ  and 
irwlustnal  equipment 
Electric  motors;  test 
procedures,  labeing,  arKJ 
certification  requirements; 
cofT¥T»ents  due  by  3-10- 
97;  published  2-14-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Ambient  air  quality 
standards,  national- 
Ozone  and  particulate 
matter,  etc.;  comments 
due  by  3-12-97; 
published  2-20-97 
Air  quality  implementation 
plans;  app(t)val  and 


promulgation:  various 


by 


3-13-07;  pubished  2-11- 
97 
IHnois;  comments  due  by  3- 
13-97;  piijiahed  2-11-07 
Air  quaity  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  desigriation  of 
areas: 

Louisiana;  comments  due  by 
3-10-97;  pubished  2-6-97 
Superfurvj  program: 
National  oil  and  hazardous 
subatances  contingency 
plar>- 

Nalional  priorities  list 
update:  comments  due 
by  3-12-97;  pubished 
2-10-97 
National  priorities  list 
update;  comments  due 
by  3-12-97;  pubished 
2-10-97 
Toxic  substances: 
Significant  new  uses- 
Akenoic  add, 
trisubstituted-t>erayl- 
(fsubstituted-phenyl 
ester,  etc.;  comments 
due  by  3-13-97; 
pubished  2-11-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assigrvnents: 
Arizona:  comments  due  by 

3-10-97;  published  1-27- 

97 
Arkansas;  comments  due  by 

3-10-97;  published  1-21- 

97 
California:  comments  due  by 

3-10-97;  published  1-27- 

97 
Colorado;  comments  due  by 

3-10-97;  pubished  1-21- 

97 
Idaho;  comments  due  by  3- 

10-97;  pubished  1-24-97 
Louisiana:  comments  due  by 

3-10-97;  pubished  1-27- 

97 
Nevada:  comments  due  by 

3-10-97;  pubished  1-27- 

97 
Oregon;  comments  due  by 

3-10-97;  pubished  1-27- 

97 
Texas;  comments  due  by  3-* 

10-97;  published  1-27-97 
Utah;  comments  due  by  3- 

10-97;  published  1-27-97 
Washington;  comments  due 

by  3-10-97;  published  1- 

24-97 
Wisconsin;  comments  due 

by  3-10-97;  published  1- 

24-97 


FEDERAL  RESERVE 
SYSTEM 

Bank  hoking  companies  and 
change  in  bank  control 
(Regulaiion  Y): 
Nonbank  subskiaries: 
Nmitattons  on  underwriting 
and  deafing  in  securities; 
review;  comments  due  by 
3-10-97;  pubished  1-17- 
97 
Consumer  leasing  (Regulsttnn 
M): 

Official  staff  commentary; 
revision;  comments  due 
by  3-13-97;  pubished  2- 
19^7 

FEDERAL  TRADE 
COMMItmiON 

Trade  regulation  rules: 
Textile  wearing  apparel  and 
piece  goods;  care 
labeling;  comments  due 
by  3-10-97;  pubished  2-6- 
97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Adnilnlaliallon 

Food  for  human  consumptton: 
Food  labeing- 
Free  glutamate  content  of 

foods;  label  informatxxi 

requirements;  comments 

due  by  3-12-97; 

published  11-13-96 
Nutrient  content  claims; 

general  phrx:iples; 

comments  due  by  3-10- 

97;  published  1-24-97 

Medfoal  devKes: 
Investigatfonal  devices; 
export  requirements 
streamlining;  comments 
due  by  3-10-97;  published 
1-7-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Haalth  Car*  Financing 
Adnilnlatratlon 

Medk:aid: 
Redetermination  due  to 
welfare  reform;  comments 
due  by  3-14-97;  published 
1-13-97 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management 
Oil  and  gas  leasing- 
Stripper  oil  properties; 
royalty  rate  reduction; 
comments  due  l)y  3-14- 
97;  pubished  1-13-97 

INTERIOR  DEPARTMENT 
Fiah  and  WIMIHa  Sarvfoa 

Endangered  arxl  threatened 

species: 

Brur)eau  hot  springsnail; 
comments  due  by  3-10- 
97;  pubished  1-23-97 
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INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Offica 

Permarwnt  program  and 
abandoned  mine  land 
reclamation  plan 
sutxnissions:  * 

Montana;  comments  due  by 

3-11-97;  published  1-10- 

97 

NUCLEAR  REGULATORY 
COMMSSION 

Uranium  enrichment  facilities; 

certification  arxj  licensing; 

comments  due  by  3-14-97; 

published  2-12-97 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  investment 

companies: 

Examination  fees;  comments 
due  by  3-13-97;  published 
2-11-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Aged,  blind,  and  disatiled- 


Institutionalized  children; 
comments  due  by  3-10- 
97;  pubished  1-8-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airtxjs;  comments  due  by  3- 

10-97;  published  1-29-97 
Boeing;  comments  due  ty 

3-10-97;  published  2-12- 

97 

Bombardier,  comments  due 

by  3-14-97;  published  2-3- 

97 
foUier,  comments  due  by 

3-14-97;  published  2-28- 

97 
Hiller  Aircraft  Corp.; 

comments  due  by  3-10- 

97;  published  1-7-97 
Pratt  &  Whitney;  comments 

due  by  3-10-97;  published 

1-9-97 

Airworthiness  starxiards: 
Special  condKions- 


BalKstic  Recovery 
Systems,  Inc.;  Cirrus 
SR-20  model; 
comments  due  by  3-10- 
97;  pubished  2-8^7  - 

Class  E  airspace;  comments 
due  by  3-10-97;  published 
1-24-97 

Class  E  airspace;  correction; 
comments  due  by  3-11-97; 
published  2-12-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
and  associated 
equipment- 
Auxiliary  signal  lamps  and 
safety  lighting 
inventions;  comment 
request;  comments  due 
by  3-13-97;  published 
12-13-96 


TRANSPORTATION,-,      , 
DEPARTMENT  *" 

Surface  Tranaportation 
Board 

Rate  procedures: 

Simpified  rail  rate 
reasonableness 
proceedings;  expedited 
procedures;  comments 
due  by  3-14-97;  published 
2-12-07 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  educatforv- 

State  approvir^  agerxaes; 
school  catalog 
submission;  comments 
due  by  3-10-97; 
published  1-8-97 

Survivors  and  deperxjents 
education;  eligibility 
period  extension; 
comments  due  t)y  3-10- 
97;  published  1-9-97 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put><ished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  906 

[Docket  No.  FV96-906-4FR] 

Oranges  and  Grapefruit  Grown  in  the 
Lower  Rio  Grande  Valley  in  Texas; 
Reapportionment  of  Membership  on 
the  Texas  Valley  Citrus  Committee 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  reapportions 
the  membership  of  the  15-member 
Texas  Valley  Citrus  Committee 
(committee)  established  under  the 
Federal  marketing  order  regulating  the 
handling  of  oranges  and  grapefruit 
grown  in  the  Lower  Rio  Grande  Valley 
in  Texas.  This  action  provides  for  more 
equitable  representation  between 
cooperative  and  independent  producers 
and  handlers.  This  reapportionment 
reduces  the  number  of  cooperative 
producer  member  positions  from  four  to 
two  and  provides  independent 
producers  with  those  two  positions, 
thus,  increasing  independent  producer 
membership  to  seven  positions.  In 
addition,  the  number  of  cooperative 
handler  member  positions  will  be 
reduced  from  two  to  one,  thereby 
increasing  independent  handler 
membership  to  five  positions. 
EFFECTIVE  DATE:  April  14,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  G.  Garza,  McAllen  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  1313  E.  Hackberry, 
McAllen,  Texas  78501;  telephone:  (210) 
682-2833,  Fax  «  (210)  682-5942;  or 
Charles  L.  Rush,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone:  (202)  690- 


3670,  Fax  #  (202)  720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  Jay  Guerber,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax  #  (202)  720-5698. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  imder  Marketing 
Agreement  and  Order  No.  906  (7  CFR 
part  906),  as  amended,  regulating  the 
handling  of  oranges  and  grapefruit 
grown  in  the  Lower  Rio  Grande  Valley 
in  Texas,  hereinafter  referred  to  as  the 
"order."  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  608c(15KA)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regiilatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  final  rule  on  small  entities. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  oMm 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  17  handlers  of  oranges  and 
grapefioiit  who  are  subject  to  regulation 
under  the  order  and  approximately 
2,000  orange  and  grapefruit  producers 
in  the  regulated  area.  Small  agricultural 
service  firms,  which  includes  handlers, 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  The  majority  of  handlers  and 
producers  of  Texas  oranges  and 
grapefruit  may  be  classified  as  small 
entities. 

This  final  rule  reapportions  the 
membership  of  the  committee.  This 
action  is  adrninistrative  in  nature  and 
will  provide  for  equitable  and  balanced 
representation  between  cooperative  and 
independent  producers  and  handlers 
and  will  not  impose  additional  costs  or 
burdens  on  producers  and  handlers. 

Therefore,  the  AMS  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Pursuant  to  §  906.18  of  the  order,  the 
committee  consists  of  15  members.  Each 
member  has  an  alternate.  Nine  of  the 
members  are  producers  and  six  are 
handlers.  Section  906.122  of  the  order's 
rules  and  regulations  provides  that  the 
nine  producer  representatives  be 
allocated  so  that  four  members  represent 
coop>erative  marketing  organizations, 
hereinafter  referred  lo  as  cooperative 
producers,  and  five  members  represent 
independent  marketing  organizations, 
hereinafter  referred  to  as  independent 
producers.  Section  906.122  further 
provides  that  the  six  handler 
representatives  on  the  committee  be 
allocated  so  that  two  members  represent 
cooperative  marketing  organizations, 
hereinafter  referrjd  to  as  cooperative 
handlers,  and  four  represent 
independent  marketing  organizations. 
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hereinafter  referred  to  as  independent 
handlers. 

Section  906.19  provides  for  a  three- 
year  term  of  office  for  committee 
members  and  their  alternates.  The  terms 
of  office  of  the  committee  are  staggered 
so  that  one-third  of  the  terms  end  every 
third  year.  Members  and  alternates  serve 
in  their  designated  positions  during  the 
portion  of  the  term  of  office  for  which 
they  are  selected  or  until  their 
respective  successors  are  selected  and 
have  qualified. 

Section  906.21  of  the  order  authorizes 
the  committee,  with  the  Secretary's 
approval,  to  reapportion  membership 
between  cooperative  producer  and 
handler  members  and  independent 
producer  and  handler  members  as 
necessary  to  assure  equitable 
representation  on  the  committee.  Such 
changes  are  authorized  in  order  to 
reflect  structural  changes  within  the 
industry  and  changes  in  the  amount  of 
fruit  handled  by  cooperative  handlers  in 
relation  to  fruit  handled  by  independent 
handlers. 

On  August  27,  1996,  the  committee 
met  to  discuss,  among  other  issues, 
'committee  representation  and  to 
determine  whether  any  changes  were 
warranted  to  foster  more  equitable 
representation.  Changes  in  the  Texas 
citrus  industry  have  resulted  in  a 
reduction  of  the  number  of  cooperative 
handlers  in  that  industry  subsequently 
resulting  in  a  decrease  in  the  amount  of 
fruit  handled  by  cooperative  handlers. 
According  to  the  conunittee's  records, 
there  were  four  cooperative 
organizations  operating  until  1984,  prior 
to  a  freeze  in  the  production  area.  From 
1985  to  1995,  there  were  two 
cooperative  organizations  handling 
Texas  citrus.  Presently,  only  one 
cooperative  handler  remains  in 
operation. 

As  the  number  of  cooperative 
handlers  has  decreased,  so  has  the 
volume  of  fresh  fruit  accounted  for  by 
cooperatives.  At  the  time  committee 
membership  was  last  reapportioned  in 
1969.  coopefctives  accounted  for  about 
30  percent  of  fresh  fruit  shipments  and 
about  45  percent  of  fruit  harvested 
(which  includes  processed  citrus).  The 
volume  of  fresh  fruit  shipments 
accounted  for  by  cooperatives  has 
declined  since  that  time,  particularly 
after  the  last  two  freezes. 

The  committee  is  concerned  that  the 
cooperative  segment  of  the  industry  is 
currently  over-represented  on  the 
committee  and  that  committee 
representation  no  longer  reflects  the 
cvurent  structure  of  the  industry.  The 
present  situation  has  recently  made  it 
difficult  to  acquire  cooperative 
representation  on  the  committee,  which 


could  lead  to  potential  problems  in  the 
future. 

This  final  rule  changes  the 
composition  of  the  committee  by 
reducing  cooperative  producer  positions 
on  the  committee  from  four  to  two,  and 
increasing  independent  producer 
member  positions  from  five  to  seven.  In 
addition,  cooperative  handler 
representation  will  be  reduced  from  two 
member  positions  to  one.  and 
independent  handler  positions  will  be 
increased  from  four  to  five.  The  change 
will  bring  committee  representation 
more  in  line  with  the  Texas  citrus 
industry's  current  structure.  This 
change  was  unanimously  recommended 
by  the  committee  at  its  August  27 
meeting. 

The  committee  furdier  recommended 
that  current  committee  members 
complete  their  current  terms  of  office 
where  possible  and  new  members  be 
nominated  where  applicable  to  provide 
for  full  three-year  terms  of  office  for 
unexpired  terms.  Presently,  the  term  of 
office  of  one  of  the  four  cooperative 
producer  members  expires  on  July  31, 
1997,  and  three  expire  on  |uly  31,  1999. 
The  1997  position,  in  addition  to  one  of 
the  1999  positions,  will  be  relinquished 
to  independent  producers.  Also,  there 
are  presently  two  cooperative  handler 
members,  one  of  whose  terms  expires  on 
July  31,  1998,  and  the  other  on  July  31, 
1999.  One  of  those  positions  will  be 
relinquished  to  independent  handlers. 
The  three  terms  of  office  relinquished  to 
the  independents  will  terminate  on  July 
31  of  the  appropriate  term. 
Determination  of  which  cooperative 
producer  and  handler  members 
currently  serving  unexpired  terms  will 
remain  in  their  respective  positions  will 
be  made  by  lot  at  the  committee's 
subsequent  nomination  meetings. 

The  Texas  citrus  industry  has 
historically  demonstrated  a  policy  of 
maintaining  equitable  representation 
among  cooperative  and  independent 
producers  and  handlers.  When  the  order 
was  promulgated  in  1960,  two  of  the 
nine  producer  member  positions  and 
one  of  the  six  handler  positions  were 
allocated  to  cooperative  members.  In 
1969,  committee  membership  was 
reallocated  to  the  present 
apportionment  to  reflect  changes  in  the 
composition  of  the  industry. 

Cooperative  producer  member 
positions  were  increased  from  two  to 
four  and  cooperative  handler 
representation  was  increased  frtsm  one 
to  two.  The  changes  also  provided  for  a 
reduction  in  the  number  of  independent 
producer  and  handler  positions. 
Following  the  two  major  freezes,  only 
one  cooperative  handler  remains  in 
operation.  The  committee  recommended 


returning  to  the  order's  original 
apportionment  to  accommodate  the  shift 
in  production.  Reducing  the  total 
niunber  of  cooperative  positions  to  three 
will  bring  representation  closer  in  line 
with  the  proportion  of  fresh  fruit 
shipments  accounted  for  by  the 
cooperative.  Therefore,  the  committee's 
recommendation  to  revert  to  the 
committee's  original  apportionment  will 
be  achieved  by  rertioving  §906.122, 
which  will  result  in  reallocation  of 
cooperative  and  independent  producers 
and  handlers  to  that  reflected  in 
§  906.18  of  the  order.  Section  906.121. 
which  provides  that  the  production  area 
be  considered  as  one  district  for 
purposes  of  committee  representation, 
will  not  be  affected  by  this  rule. 

The  proposed  rule  concerning  this 
action  was  published  in  the  January  2, 
1997,  Federal  Register  (62  PR  55),  with 
a  30-day  comment  period  ending 
February  3,  1997.  No  comments  were 
received. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Fart  906 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirement);. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  906  is  amended  as 
follows: 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  906  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§SM)6.122    [Removed  and  reserved] 

2.  Section  906.122  is  removed  and 
reserved. 

Dated:  March  7. 1997. 
Robert  C  Keeney, 

Director.  Fruit  and  Vegetable  Division. 
(FR  Doc.  97-6264  Filed  3-12-97;  8:45  am) 

BIUJNQ  CODE  3410-02-P 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

9  CFR  Part  201 

Regulations  Issued  Under  the  Packers 
and  Stockyards  Act 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 


ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains 
corrections  to  a  final  regulation  which 
was  pubUshed  July  10,  1996  (61  FR 
36277).  The  regulation  provides  for 
maintenance  of  a  bond  equivalent  in 
lieu  of  a  required  surety  bond  by 
packers,  market  agencies  or  dealers. 
DATES:  March  13, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Vassiliades,  GIPSA,  USDA.  1400 
Independence  Avenue,  SW, 
Washington,  D.C.  20250,  (202)  720- 
1738. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulation  that  is  the  subject 
of  this  correction  revised  the 
introductory  paragraph  of  §  201.27(b) 
applicable  to  packers,  market  agencies, 
and  dealers  subject  to  the  Packers  and 
Stockyards  Act  (7  U.S.C.  181,  et  seq.) 
and  became  effective  on  August  9.  1996. 

Need  for  Correction 

As  published,  the  final  regulation 
inadvertently  omitted  language  which 
was  set  forth  in  the  proposed 
rulemaking  published  August  21. 1995 
(60  FR  43411).  Language  in  the  final 
regulation  may  be  confusing  and  is  in 
need  of  clarification. 

List  of  Subjects  in  9  CFR  Part  201 

Bonding.  Dealer.  Market  agency. 
Packer,  Registration. 

PART  201— REGULATIONS  UNDER 
THE  PACKERS  AND  STOCKYARDS 
ACT 

Accordingly,  9  CFR  201.27(b)  is 
corrected  by  making  the  following 
correcting  amendment: 

1.  The  authority  citation  for  Part  201 
continues  to  read  as  follows: 

Anthority:  7  U.S.C.  204.  228;  7  CFR  2.17(b), 
2.56. 

2.  In  §  201.27,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  201 .27    Underwriter  equivalent  In  lieu  of 
t>onds;  standard  forms. 


(b)  Any  packer,  market  agency,  or 
dealer  required  to  maintain  a  surety 
bond  under  these  regulations  may  elect 
to  maintain,  in  whole  or  partial 
substitution  for  such  surety  bond,  a 
bond  equivalent  as  provided  below.  The 
total  amount  of  any  such  surety  bond, 
equivalent,  or  combination  thereof, 
must  be  the  total  amount  of  the  surety 
bond  otherwise  required  under  these 
regulations.  Any  such  bond  equivalent 
must  be  in  the  form  of: 


(D*  *  • 

•         •         •        •        • 

Done  at  Washington,  D.C.  this  7th  day  of 
March  1997. 
James  R.  Baker, 

Administrator.  Grain  Inspection,  Packers  and 
Stockyards  Administration. 
[FR  Doc.  97-6263  Filed  3-12-97;  8:45  am] 
BILUNG  CODE  341»-EN-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  107 

Small  Business  Investment  Companies 

agency:  Small  Business  Administration. 
ACTION:  Final  rule. 

SUkMNARY:  The  Small  Business 
Administration  (SBA)  is  amending  Part 
107  Section  710  and  Part  107  Section  50 
of  its  Small  Business  Investment 
Companies  (SBIC)  regulations  by 
deleting  the  term  "Smaller  Business" 
and^ replacing  it  with  the  statutory  term 
"Smaller  Enterprise."  These  revisions  to 
SBA's  regulations  are  in  accordance 
with  Section  208  of  the  Small  Business 
Programs  Improvement  Act  of  1996 
(SBPL\ct). 

EFFECTIVE  DATE:  March  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
M.  Jackson,  Assistant  Administrator  for 
Size  Standards,  409  3""  Street.  SW., 
Washington,  DC  20416,  (202)205-6618. 
SUPPLEMENTARY  INFORMATION:  Division  D 
of  the  Omnibus  Gbnsolidated 
Appropriations  Act  for  Fiscal  Year  1997 
(Public  Law  104-208)  is  the  Small 
Business  Programs  Improvement  Act  of 
1996  (SBPIAct),  which  amended  the 
Small  Business  Investment  Act  of  1958 
(SBIAct).  Title  11,  Section  208  of  the 
SBPIAct  adds  Section  103(12)  to  the 
SBIAct  where  it  includes  and  defines 
the  term  "smaller  enterprise."  A 
"smaller  enterprise"  is  a  small  business, 
including  its  affiliates,  with  net 
financial  worth  no  greater  than  $6 
million  and  average  net  income  of  no 
more  than  $2  million,  or  that  meets  the 
size  standards  established  by  SBA  in  13 
CFR  Part  121. 

Current  regulations  at  13  CFR 
§  107.710  require  SBICs  to  make  a 
certain  proportion  of  their  total 
financings  into  "smaller  businesses," 
which  are  defined  in  §  107.710(a). 
Section  208  of  the  SBPIAct,  however, 
established  the  same  size  criteria  for  an 
entity  named  "smaller  enterprise"  that 
SBA  has  in  its  regulations  for  a  "smaller 
business."  Therefore,  SBA  is  changing 
the  terminology  of  its  regulations  to 
require  SBICs  to  finance  smaller 
enterprises  to  be  consistent  with  this 
legislation. 


SBA  is  issuing  a  final  rule  because 
this  constitutes  only  a  change  of 
terminology  with  no  substantive  effect 
upon  current  regulations.  That  is,  SBA 
is  merely  adopting  no  more  than  a 
statutory  change  to  a  term.  SBA  is  not 
modifying  or  otherwise  changing  its 
regulations  in  any  way  other  than  to  the 
extent  that  the  statute  directs  the 
Agency  to  do  so. 

Compliance  With  Executive  Orders 
12612, 12778,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601. 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  5) 

Under  the  Regulatory  Flexibility  Act 
(RFA),  SBA  is  not  required  to  analyze 
the  impact  on  small  businesses  of  this 
revision  of  its  SBIC  Program  regulations 
because:  the  RFA  applies  to  federal 
rules  that  require  public  comment;  and 
this  is  a  final  rule,  incorporating  into  the 
Regulations  the  Congressionally 
mandated  definition  of  a  smaller 
enterprise.  In  any  event,  SBA  does  not 
believe  this  rule  has  a  significant  impact 
on  small  businesses,  since  the  size 
applicable  to  a  "smaller  enterprise" 
remains  unchanged  from  that  for  a 
"smaller  business"  which  definition  it 
replaces,  and  does  not  affect  other  SBA 
programs. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35.  SBA 
certifies  that  this  final  rule  contains  no 
new  reporting  or  recordkeeping 
requirements.  For  purposes  of  Executive 
Order  12612,  SBA  certifies  that  this  rule 
does  not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment.  For  purposes  of 
Executive  Order  12778,  SBA  certifies 
that  this  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  Section  2  of  that 
Order. 

List  of  Sul^ects  in  13  CFR  Part  107 

Investment  companies.  Loan 
Programs — business,  reporting  and 
recordkeeping  requirements.  Small 
businesses. 

PART  107— [AMENDED] 

1.  The  authority  citation  for  13  CFR 
part  107  is  revised  to  read  as  follows: 

Authority:  15  U.S.C  662  (12). 

2.  Section  107.50  is  amended  by 
removing  the  definition  for  "Smaller 
Business"  and  by  adding  a  new 
definition  in  alphabetical  order  to  read 
as  follows: 

§107.50    Definition  of  terms. 

*        «        »        •        • 
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Smaller  Enterprise  has  the  meaning 
set  forth  in  §  107.710. 

•        *        •        •        • 

3.  Section  107.710  is  revised  to  read 
as  follows: 

S  107.710    Raquirenwnt  to  Rnanc*  Smaller 
Enterprises. 

Your  Portfolio  must  include 
Financings  to  Smaller  Enterprises. 

(a)  Definition  of  Smaller  Enterprise.  A 
Smaller  Enterprise  means  any  small 
business  concern  that: 

(1)  Together  with  its  Affiliates  has  a 
net  worth  of  not  more  than  $6.0  million 
and  average  net  income  after  Federal 
income  taxes  (excluding  any  carry-over 
losses)  for  the  preceding  two  years  no 
greater  than  $2.0  million;  or 

(2)  Both  together  with  its  Affiliates, 
and  by  itself,  meets  the  size  standard  of 
§  121.201  of  this  chapter  at  the  time  of 
Financing  for  the  industry  in  which  it 
is  then  primarily  engaged. 

(b)  Phase  1  of  Smaller  Enterprise 
Financing  requirement.  At  the  close  of 
your  first  complete  fiscal  year  beginning 
on  or  after  April  25.  1994,  at  least  10 
percent  of  the  total  dollar  amount  of  the 
Financings  you  extended  since  April  25, 
1994,  must  have  been  in  Smaller 
Enterprises. 

(c)  Phase  2  of  Smaller  Enterprise 
Financing  requirement.  At  the  close  of 
each  of  your  next  fiscal  years,  at  least  20 
percent  of  the  total  dollar  amount  of  the 
Financings  you  extended  since  April  25, 
1994,  must  have  been  invested  in 
Smaller  Enterprises. 

(d)  Financing  a  change  of  ownership 
which  results  in  the  creation  of  a 
Smaller  Enterprises.  The  Financing  of  a 
change  of  ownership  under  §  107.750 
which  results  in  the  creation  of  a 
Smaller  Enterprise  qualihes  as  a  Smaller 
Enterprise  Financing.. 

(e)  Non-compliance  with  this  section. 
If  you  have  not  reached  the  required 
percentage  of  Smaller  Enterprise 
Financings  at  the  end  of  any  hscal  year, 
then  you  must  be  in  compliance  by  the 
end  of  the  following  fiscal  year. 

Aida  Alraraz, 
Administrator. 
|FR  Doc.  97-5740  Filed  3-12-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-23-AD;  Amendment 
39-9961;  AO  97-06-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757-200  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  757- 
200  series  airplanes.  This  action 
requires  inspections  to  detect  cracking 
on  the  free  edge  of  the  tang,  if  necessary, 
and  of  the  fastener  holes  in  the  lower 
spar  chord;  and  various  follow-on 
actions.  This  action  also  provides  for 
optional  terminating  action  for  the 
requirements  of  this  AD.  This 
amendment  is  prompted  by  a  report  of 
fatigue  cracking  in  the  lower  spar  chord 
of  two  Model  757  series  airplanes.  The 
actions  specified  in  this  AD  are 
intended  to  detect  and  correct  such 
fatigue  cracking,  which  could  result  in 
reduced  structural  integrity  of  the 
engine  strut. 
DATES:  Effective  March  28, 1997. 

The  incorporation  by  reference  of 
certain  publications  lis|pd  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  28, 
1997. 

Comments  for  inclusion  in  the  Rules 
E)ocket  must  be  received  on  or  before 
May  12,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
23-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  SeatUe.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Martin,  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S.  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2781; 
fax (206) 227-1181. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
received  a  report  indicating  that  fatigue 
cracking  was  found  in  the  lower  spar 
chord  on  two  Boeing  Model  757-200 
series  airplanes  powered  by  Rolls  Royce 
engines.  On  one  of  these  airplanes,  the 
tang  of  the  chord  was  cracked 
completely  through.  The  crack  had 
propagated  approximately  five  inches 
into  the  vertical  flange  adjacent  to  the 
side  skins.  On  the  other  airplane,  a  0.3- 
inch  crack  was  found  in  the  tang  of  the 
chord.  Such  fatigue  cracking,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  reduced 
structiu^l  integrity  of  the  engine  strut. 

An  initial  analysis  conducted  by 
Boeing  revealed  that  the  stiffening 
straps,  which  were  installed  on  the  strut 
midchords  of  twelve  airplanes  during 
production,  were  the  primary  cause  of 
the  cracks.  Consequently,  to  prevent 
cracks  in  the  lower  spar  chords,  the 
stiffening  straps  were  removed  from  the 
midchords  in  accordance  with  Boeing 
Service  Bulletin  757-54-0028. 
However,  results  of  subsequent  analysis 
related  to  the  structural  reassessment  of 
the  strut  structure  of  the  Model  757 
revealed  that  cracks  can  continue  to 
occur  after  removal  of  the  stiffening 
straps.  The  analysis  also  revealed  that 
cracks  can  occur  in  the  same  area  on 
struts  that  are  made  without  stiffening 
straps. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-54-0031, 
Revision  2,  dated  December  19,  1996. 
The  service  bulletin  describes 
procedures  for  certain  inspections  and 
follow-on  actions,  which  include  the 
following: 

1.  Tang  Inspection:  The  service 
bulletin  describes  procedures  for  an 
eddy  current  inspection  to  detect 
cracking  on  the  free  edge  of  the  tang.  For 
airplanes  on  which  cracking  within 
certain  limits  is  found,  the  service 
bulletin  describes  procedures  for 
removal  of  the  midchord  channels,  stop- 
drilling  of  the  cracking,  and  installation 
of  a  repair.  The  service  bulletin 
recommends  that  if  any  cracking  is 
found  that  is  outside  specified  limits, 
the  lower  spar  chord  must  be  replaced 
with  a  new  or  serviceable  chord; 
however,  the  service  bulletin  does  not 
provide  procedures  for  such 
replacement. 

2.  Initial  Bolt  Hole  Inspection:  The 
service  bulletin  also  describes 
procedures  for  an  eddy  current 
inspection  (bolt  hole  inspection)  to    • 
detect  cracking  of  the  two  ftstener  holes 
in  the  lower  spar  chord.  For  airplanes 
on  which  no  cracking  is  found  during 


the  bolt  hole  inspection,  the  service 
bulletin  describes  procedures  for 
increasing  the  diameter  of  the  holes  by 
specified  dimensions  and  installing  new 
fasteners. 

For  airplanes  on  which  cracking  is 
foimd  during  this  bolt  hole  inspection, 
and  that  cracking  can  be  removed  by 
increasing  the  diameter  of  the  hole,  the 
service  bulledn  describes  procedures  for 
increasing  the  diameter  of  the  hole  by 
specified  dimensions,  and  installing 
new  fasteners.  For  airplanes  on  which 
cracking  that  is  within  certain  limits  is 
found,  but  which  cannot  be  removed  by 
increasing  the  diameter  of  the  hole,  the 
service  bulletin  describes  procedures  for 
installation  of  a  repair.  Additionally,  for 
airplanes  on  which  cracking  that  is 
outside  certain  limits  is  found,  the 
service  bulletin  recommends  that  the 
lower  spar  chord  be  replaced  with  a 
new  or  serviceable  chord.  The  service 
bulletin  does  not  specify  procedures  for 
such  replacement. 

3.  Repetitive  Bolt  Hole  Inspections: 
The  service  bulletin  recommends  that  a 
repetitive  bolt  hole  inspection  be 
accomplished.  (The  procedures  for  these 
inspections  are  the  same  as  those 
provided  for  the  first  bolt  hole 
inspection.) 

Installation  of  a  repair  eliminates  the 
need  for  the  inspections  described 
previously. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  757-200 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  detect  and 
correct  fatigue  cracking  of  the  lower 
spar  chord,  and  consequent  reduced 
structiual  integrity  of  the  engine  strut 

This  AD  requires  repetitive  eddy 
current  inspections  to  detect  cracking 
on  the  free  edge  of  the  tang;  and  removal 
of  the  midchord  channels,  stop-drilling 
of  cracking,  and  installation  of  a  repair; 
if  necessary.  For  airplanes  on  which 
cracking  is  fotind  that  is  outside 
specified  limits,  this  AD  requires 
replacement  of  the  lower  spar  chord 
with  a  new  or  serviceable  chord. 

This  AD  also  requires  repetitive  eddy 
current  inspections  (bolt  hole 
inspections)  to  detect  cracking  of  the 
two  fastener  holes  in  the  lower  spar 
chord.  For  airplanes  on  which  no 
cracking  is  found,  this  AD  requires 
increasing  the  diameter  of  the  holes  by 
specified  dimensions,  and  installing 
new  fasteners.  For  airplanes  on  which 
cracking  is  found  that  can  be  removed 
by  increasing  the  diameter  of  the  hole, 
this  AD  requires  increasing  the  diameter 
of  the  hole  by  specified  dimensions,  and 


installing  new  festeners.  For  airplanes 
on  which  cracking  is  fotmd  that  is 
within  certain  limits,  but  which  caimot 
be  removed  by  increasing  the  diameter 
of  the  hole,  this  AD  requires  installation 
of  a  repair.  Additionally,  for  airplanes 
on  which  cracking  that  is  outside 
certain  limits  is  found,  this  AD  requires 
replacement  of  the  lower  spar  chord 
with  a  new  or  serviceable  chord. 

Accomplishment  of  the  bolt  hole 
inspections  terminates  the  eddy  cxurent 
inspections  of  the  free  edge  of  the  tang. 

"niis  AD  also  provides  for  optional 
terminating  action,  which,  if 
accomplished,  terminates  the 
requirements  of  the  AD. 

Replacement  of  the  lower  spar  chord, 
if  necessary,  is  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA.  Other 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Interim  Action 

This  AD  is  considered  to  be  interim 
action.  Boeing  currentiy  is  developing  a 
Strut  Improvement  Program  for  Model 
757  series  airplanes,  which  will  include 
installation  of  a  new  midchord 
configuration.  The  FAA  may  consider 
further  rulemaking  to  require 
accomplishment  of  that  installation. 

Difiierences  Between  Service  Bulletin 
and  This  AO 

Operators  should  note  that,  although 
the  service  bulletin  referenced  in  this 
AD  recommends  a  "grace  period"  of  120 
days  for  accomplishment  of  the 
inspections  on  airplanes  that  have 
exceeded  certain  thresholds,  this  AD 
specifies  a  "grace  period"  of  60  days. 
TTie  FAA  has  been  advised  that  a 
significant  number  of  the  affected  Model 
757  series  airplanes  have  already 
reached  the  specified  thresholds.  In 
developing  an  appropriate  compliance 
time  for  this  action,  the  FAA  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  but  the  manufacturer's 
recommendation  as  to  an  appropriate 
compliance  time,  parts  availability,  and 
the  practical  aspect  of  accomplishing 
the  required  inspections  within  an 
interval  of  time  that  parallels  the  normal 
scheduled  maintenance  for  the  majority 
of  affected  operators. 

In  light  of  this,  the  FAA  has 
determined  that,  for  airplanes  that  have 
already  reached  certain  thresholds,  a 
"grace  period"  of  60  days  is  necessary 
to  ensure  that  the  affected  airplanes  are 
inspected  in  a  timely  maimer  and  that 
an  acceptable  level  of  safety  is 
maintained.  This  "grace  period"  is 
roughly  equivalent  to  300  flight  cycles. 


which  the  service  bulletin  specifies  as 
the  number  of  flight  cycles  that  should 
not  be  exceeded  before  inspection  of  the 
free  edge  of  the  tang  is  accomplished  on 
airplanes  that  have  exceeded  certain 
thresholds. 

In  addition,  the  FAA  has  determined 
that  the  eddy  current  inspections  of  the 
free  edge  of  the  tang  must  be 
accomplished  on  a  repetitive  basis  until 
the  bolt  hole  inspection  is 
accomplished.  (The  service  bulletin 
recommends  only  a  one-time  inspection 
of  the  free  edge  of  the  tang.)  The  FAA 
finds  that  these  repetitive  inspections  of 
the  tang  must  be  accomplished  in  the 
event  an  initial  inspection  of  the  tang  is 
performed  well  before  the  15.000  flight 
cycle  threshold. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportiuiity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triphcate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
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submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-23-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  SubfectB  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administiator,  the  Federal  Aviation 
Administration  aunends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathority:  49  U.S.C  106(g).  40113,  44701. 

f  30.13    [Amended] 

2.  Section  39.13  is  {unended  by 
adding  the  following  new  airworthiness 
directive: 

•7-0e-04    Boeing:  Amendment  39-9961. 
Docket  97-NM-23-AD. 
Applicability:  Model  757-200  series 
airplanes  having  line  numbers  1  through  736 


inclusive,  powered  by  Rolls  Royce  engines, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  otherwise  modified, 
altered,  or  repaired  so  that  the  (performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
e^ct  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD:  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
s[>ecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  lower  spar  chord,  and  consequent 
reduced  structural  integrity  of  the  engine 
strut,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  15,000  total 
flight  cycles,  or  within  60  days  after  the 
effective  date  of  this  AD.  whichever  occurs 
later:  Perform  an  eddy  current  inspection  to 
detect  cracking  on  the  fi«e  edge  of  the  tang, 
in  accordance  with  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  757- 
54-0031,  Revision  2,  dated  December  19, 
1996.  Repeat  this  inspection  thereafter  at 
intervals  not  to  exceed  3,000  flight  cycles 
until  the  inspection  required  by  paragraph 
(d)  of  this  AD  is  accomplished. 

Note  2:  The  inspection  required  by 
paragraph  (a)  of  this  AD  need  not  be 
performed  on  airplanes  on  which  the 
inspection  required  by  paragraph  (d)  of  this 
AD  is  performed  prior  to  the  compliance  Ume 
specified  in  paragraph  (a)  of  this  AD. 

(b)  If  any  cracking  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  and  the  cracking  is  within  the  limits 
s{>ecified  in  the  service  bulletin:  Prior  to 
further  flight,  remove  the  midchord  channels, 
stop-drill  the  cracking,  and  install  a  repair  in 
accordance  with  the  service  bulletin.  No 
further  action  is  required  by  this  AD. 

(c)  If  any  cracking  is  found,  and  the 
cracking  is  outside  the  limits  specified  in  the 
service  bulletin:  Prior  to  further  flight, 
replace  the  lower  spar  chord  with  a  new  or 
serviceable  chord  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate. 

(d)  Perform  an  eddy  current  inspection 
(bolt  hole  ins[)ection]  to  detect  cracking  of 
the  two  fastener  holes  in  the  lower  spar 
chord,  in  accordance  with  the 
Accomplishment  instructions  of  Boeing 
Service  Bulletin  757-54-0031,  Revision  2, 
dated  December  19, 1996,  at  the  time 
specified  in  paragraph  (d)(J)  and  (d)(2)  of  this 
AD.  as  applicable.  Accomplishment  of  this 
inspection  terminates  the  inspections 
required  by  paragraph  (a)  of  this  AD. 

(1)  For  airplanes  on  which  the  stiffening 
straps  have  been  removed  from  the  midchord 
in  accordance  with  Boeing  Service  Bulletin 
757-54-0028  prior  to  the  effective  date  of 
this  AD:  Accomplish  the  inspection  at  the 


time  specified  in  paragraph  I.D.  of  Boeing 
Service  Bulletin  757-54-0031,  Revision  2, 
dated  December  19. 1996. 

(2)  For  airplanes  other  than  those 
identified  in  paragraph  (d)(1)  of  this  AD: 
Accomplish  the  inspection  prior  to  the 
accumulation  of  18,000  total  flight  cycles,  or 
within  60  days  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

(e)  If  no  cracking  is  found  during  the 
insptection  required  by  paragraph  (d)  of  this 
AD,  prior  to  further  flight,  increase  the 
diameter  of  the  holes  by  the  dimensions 
specified  in  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  757- 
54-0031,  Revision  2,  dated  December  19, 
1996.  and  install  new  fasteners  in  accordance 
with  the  service  bulletin. 

(f)  If  any  cracking  is  found  during  the 
inspecUon  required  by  paragraph  (d)  of  this 
AD.  prior  to  further  flight,  accomplish 
paragraph  (f)(1),  (f)(2),  or  (f)(3)  of  this  AD,  as 
applicable,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  757-54-O031,  Revision  2, 
dated  December  19, 1996. 

(1)  If  the  cracking  can  be  removed  by . 
increasing  the  diameter  of  the  hole  in 
accordance  with  the  service  bulletin:  Increase 
the  diameter  of  the  hole  by  the  dimensions 
specified  in  the  Accomplishment 
Instructions  of  the  service  bulletin,  and 
install  new  fasteners  in  accordance  with  the 
service  bulletin. 

(2)  If  the  cracking  cannot  be  removed  by 
increasing  the  diameter  of  the  hole  in 
accordance  with  the  Accomplishment 
Instructions  of  the  service  bulletin,  but  the 
cracking  is  within  the  limits  specified  in  the 
service  bulletin:  Install  the  reftair  in 
accordance  with  the  service  bulletin.  No 
further  action  is  required  by  this  AD. 

(3)  If  the  cracking  is  outside  the  limits 
specified  in  the  service  bulletin:  Replace  the 
lower  spar  chord  with  a  new  or  serviceable 
chord  in  accordance  with  a  method  approved 
by  the  Manager,  Seattle  A(X). 

(g)  Accomplish  either  paragraph  (g)(1)  or 
(g)(2)  of  this  AD,  as  applicable,  in  accordance 
with  Boeing  Service  Bulletin  757-54-0031, 
Revision  2,  dated  December  19.  1996. 

(1)  If  any  fastener  installed  as  a  result  of 
an  inspection  required  by  {jaragraph  (d)  of 
this  AD  has  a  diameter  of  Vs-inch  or  greater 
Install  the  repair  prior  to  the  accumulation  of 
the  number  of  flight  cycles  specified  in  the 
"Subsequent  Insftection  Interval"  column  of 
the  Threshold  Table  included  in  paragraph 
I.D.  of  the  service  bulletin. 

(2)  If  any  fastener  mstalled  as  a  result  of 
an  inspection  required  by  paragraph  (d)  of 
this  AD  has  a  diameter  of  less  than  ^M-inch:. 
Repeat  the  bolt  hole  inspection  required  by 
paragraph  (d)  of  this  AD  prior  to  the 
accumulation  of  the  number  of  flight  cycles 
specified  in  the  "Subsequent  Inspection 
Interval"  column  of  the  Threshold  Table 
included  in  paragraph  I.D.  of  the  service 
bulletin  until  the  repair  specified  in 
paragraph  (h)  of  this  AD  is  installed. 

(h)  Installation  of  the  repair  in  accordance 
with  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  757-54-0031, 
Revision  2,  dated  December  19,  1996, 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 
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(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.1d9 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(k)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  757-54-0031, 
Revision  2,  dated  December  19, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  GFR  part 
51.  Copies  may  be  obtained  from  Boeitig 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(1)  This  amendment  becomes  effecUve  on 
March  28,  1997. 

Issued  in  Renton,  Washington,  on  March  5, 
1997. 

Darrell  M.  Pederson, 
Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  97-6086  Filed  3-12-97;  8:45  am] 
BILUNG  CODE  4»1»-13-U 


14  CFR  Part  39 

pocket  No.  92-CE-2S-AO;  Amendment  39- 
9962;  AD  97-06-05] 

RIN  212a-AA64 

Airworthiness  Directives;  Avions 
Pierre  Robin  Model  R2160  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT.  ,^ 

ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Avions  Pierre  Robin  Model 
R2160  airplanes.  This  action  requires 
repetitively  inspecting  the  weld  area 
between  the  strut  and  th6  lower  plate  of 
the  nose  landing  gear  leg  for  cracks,  and 
replacing  the  strut  when  cracks  are 
found.  The  AD  is  the  result  of  several 
reports  of  cracks  in  the  weld  securing 
the  nose  wheel  steering  bottom  bracket 
to  the  nose  landing  gear  leg  on  the 
affected  airplanes.  The  actions  specified 
by  this  AD  are  intended  to  prevent  nose 
landing  gear  failure  caused  by  cracks  in 


the  weld  area  between  the  strut  and  the 
lower  plate  of  the  nose  landing  gear  leg, 
which  could  result  in  loss  of  control  of 
the  airplane  during  landing  operations. 
DATES:  Effective  May  16, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  May  16, 
1997. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Avions  Pierre  Robin,  1,  Route  de  Troyes, 
21121  Darois  France;  telephone:  80  35 
61  01;  facsimile:  80  35  60  80.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  92-CE-25-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Greg  Holt,  Program  Manager,  Brussels 
Aircraft  Certification  Division,  FAA, 
Europe,  Africa,  and  Middle  East  Office, 
c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (32  2) 
513.2692;  facsimile  (32  2)  230.6899;  or 
Mr.  Roman  T.  Gabrys,  Project  Officer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Office.  FAA.  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106; 
telephone  (816)  426-6934;  facsimile 
(816) 426-2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Avions  Pierre  Robin  Model 
R2160  airplanes  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  November  13, 
1996  (61  FR  58145).  The  NPRM 
proposed  to  require  repetitively 
inspecting  the  weld  area  between  the 
strut  and  the  lower  plate  of  the  nose 
landing  gear  leg  for  cracks,  and 
replacing  the  strut  when  cracks  are 
foimd.  Accomplishment  of  the  proposed 
inspections  as  specified  in  the  NPRM 
would  be  in  accordance  with  Avions 
Pierre  Robin  Service  Bulletin  (SB)  No. 
101,  Revision  3,  dated  March  5,  1992. 

The  NPRM  resulted  bom  several 
reports  of  cracks  in  the  weld  securing 
the  nose  wheel  steering  bottom  bracket 
to  the  nose  landing  gear  leg  on  the 
affected  airplanes. 

Interested  persons  have  been  afforded 
an  opporttinity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 


proposed  AD  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  npi  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Differences  Between  This  AD,  Service 
Bulletin,  and  DGAC  AD 

Both  Avions  Pierre  Robin  SB  No.  101, 
Revision  3,  dated  March  5, 1992,  and 
DGAC  AD  83-206(A)R3,  dated  March 
18, 1992,  specify  repetitive  inspection 
intervals  of  25  hours  time-in-service  if  a 
crack  in  the  weld  area  is  found  that  is 
within  a  certain  limit.  The  limit  is  "if 
the  crack  runs  along  the  circumference 
and  is  less  than  15  mm  long  max.  or/and 
radial  crack  is  less  than  8  mm  max." 
This  AD  does  not  allow  continued  flight 
if  any  crack  is  foond.  FAA  poUcy  is  to 
disallow  airplane  operation  when 
known  cracks  exist  in  primary  structure, 
unless  the  abililty  to  sustain  ultimate 
load  with  these  cracks  is  proven.  The 
nose  landing  gear  leg  is  considered 
primary  structure,  £md  the  FAA  has  not 
received  any  analysis  to  prove  that 
ultimate  load  can  be  sustained  with 
cracks  in  this  area. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  p)er  airplane  to  accomplish 
the  initial  inspection,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $600.  This  figure  does 
not  take  into  account  the  number  of 
repetitive  inspections  each  airplane 
owner/operator  will  incur  over  the  life 
of  the  airplane,  or  the  number  of 
airplanes  that  could  have  cracked  weld 
areas  and  would  need  the  strut  replaced. 
The  FAA  has  no  way  of  determining  the 
number  of  repetitive  inspections  each 
owner/operator  would  incur  over  the 
life  of  the  airplane  or  the  number  of 
nose  landing  gear  leg  struts  that  could 
need  to  be  replaced  because  of  cracks  in 
the  weld  area. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
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national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaiuatioD  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOOflESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AiRWORTHINESS 
DIRECTIVES 

1.  The  auUiority  citation  for  part  39 
continues  u\  read  as  follows: 

Anthority:  49  USC  106(g).  40113,  44701. 

f39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-4MM)5     Avions  Pterre  Robin: 

Amendment  39-9962:  Docket  No.  92- 
CE-25-AD. 

Applicability:  Model  R2160  airplanes  (all 
serial  numbers),  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
Bubiect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
refiaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  tlie  unsafe  condition  addressed  by 


this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  initially  within  the 
next  100  hours  time-in-service  (TIS)  after  the 
eHisctive  date  of  this  AD.  unless  already 
accomplished,  and  thereafter  as  follows,  as 
applicable: 

1.  If  the  width  of  the  lower  plate  of  the 
bottom  bracket  of  the  nose  landing  gear  leg 
is  84  millimeters:  at  intervals  not  to  exceed 
500  hours  TIS;  or 

2.  If  the  width  of  the  lower  plate  of  the 
bottom  bracket  of  the  nose  lailding  gear  leg 
is  less  than  84  millimeters:  at  intervals  not 
to  exceed  100  hours  TIS. 

To  prevent  nose  landing  gear  failure 
caused  by  cracks  in  the  weld  area  between 
the  strut  and  the  lower  plate  of  the  nose 
landing  gear  leg,  which  could  result  in  loss 
of  control  of  the  airplane  during  landing 
operations,  accomplish  the  following: 

(a)  Inspect,  using  dye  penetrant  methods, 
the  weld  area  between  the  strut  and  the  lower 
plate  of  the  nose  landing  gear  leg  for  cracks 
in  accordance  with  Avions  Pierre  Robin 
Service  Bulletin  (SB)  No.  101,  Revision  3, 
dated  March  5.  1992. 

(b)  If  any  crack  is  found  during  any 
inspection  required  by  this  AD.  prior  to 
further  flight,  replace  the  strut  with  a  new  or 
serviceable  strut. 

(1)  If  the  replacement  strut  is  not  new. 
prior  to  further  flight  after  installing  the  strut, 
accomplish  the  inspection  specified  in 
paragraph  (a)  of  this  AD. 

(2)  Replacing  the  strut  with  a  new  or 
serviceable  strut  does  not  eliminate  the 
repwtitive  inspection  requirement  of  this  AD. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Brussels  Aircraft  Certification 
Division.  FAA,  Europe.  Africa,  and  Middle 
East  Office,  c/o  American  Embassy.  B-1000 
Brussels.  Belgium.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Ins(>ector.  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  Aircraft  Certification  Division. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Division. 

(e)  The  inspection  required  by  this  AD 
shall  be  done  in  accordance  with  Avions 
Pierre  Robin  Service  Bulletin  No.  101, 
Revision  3,  dated  March  5,  1992.  This 
incorfwration  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  S52(a)  and  1  CFR 
part  51.  Copies  may  bb  ol>tained  from  Avions 
Pierre  Robin.  1.  Route  de  Troyes.  21121 
Darois  France.  Copies  may  be  inspected  at 
the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558.  601  E. 
12th  Street.  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 


Capitol  Street,  NW..  suite  700,  Washington. 
DC. 

(f)  This  amendment  (39-9962)  becomes 
elective  on  May  16.  1997. 

Issued  in  Kansas  City.  Missouri,  on  March 
6,  1997. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  97-6256  Filed  3-12-97;  8:45  am) 
BHJJNG  CODE  4»10-13-P 


14  CFR  Part  39 

[Docket  No.  96-CE-11-AD;  Amendment  3^ 
9963;  AD  97-06-06] 

RIN2120-.AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  (Formerly  Beech 
Aircraft  Corporation)  90,  99, 100,  200, 
and  1900  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
AD  92-27-10,  which  currently  requires 
inspecting  the  pilot  and  copilot  chairs  to 
ensure  that  the  locking  pins  will  fully 
engage  in  the  seat  tracks  on  certain 
Raytheon  Aircraft  Company  (Raytheon) 
90,  99,  100,  200,  and  1900  series 
airplanes  (formerly  referred  to  as  Beech 
90,  99,  100,  200,  and  1900  series 
airplanes),  and  modifying  any  chair 
where  the  locking  pin  fails  to  fully 
engage  or  is  misaligned.  AD  92-27-10 
resulted  from  reports  of  pilot  and 
copilot  chair  locking  pin  malfunctions. 
Since  issuance  of  that  AD,  the  Federal 
Aviation  Administration  (FAA)  has 
determined  that  additional  airplanes 
should  be  subject  to  the  pilot  and 
copilot  chair  locking  pin  inspection  and 
possible  modification,  and  that  the 
inspection  should  be  accomplished  in 
accordance  with  revised  procedures. 
This  AD  retains  the  inspection  and 
possible  modification  requirements  of 
AD  92-27-10;  incorporates  additional 
airplanes  into  the  applicability  over  that 
included  in  AD  92-27-10;  and  requires 
the  inspection  in  accordance  with 
revised  service  information.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  inadvertent  movement  of  the 
pilot  or  copilot  chair,  which  could 
result  in  loss  of  control  of  the  airplane 
if  it  occurs  during  a  critical  C'.ght 
maneuver. 
DATES:  Effective  May  9.  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  9, 
1997. 
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ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Raytheon  Aircraft  Company,  P.O. 
Box  85.  Wichita,  Kansas  67201-0085. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-ll-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steve  Potter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946—4124;  facsimile 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Raytheon  90,  99, 100,  200,  and 
1900  series  airplanes  (formerly  referred 
to  as  Beech  90,  99,  100,  200,  and  1900 
series  airplanes)  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  June  13,  1996 
(61  FR  29994).  The  NPRM  proposed  to 
supersede  AD  92-27-10  writh  a  new  AD 
that  would  (1)  retain  the  requirement  of 
inspecting  the  pilot  and  copilot  chairs  to 
ensure  that  the  locking  pins  will  fully 
engage  in  the  seat  tracks,  and  modifying 
any  chair  where  the -locking  pin  fails  to 
fully  engage  or  is  misaligned;  (2) 
incorporate  additional  airplanes  into  the 
applicability  over  that  included  in  AD 
92-27-10;  and  (3)  require  the  inspection 
in  accordance  with  Beech  SB  No.  2444, 
Revision  II,  dated  May  1995. 

Interested  persons  nave  been  afforded 
an  opportunity  to  peuticipate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rulfe  or  the  FAA's 
determination  of  the  cost  to  the  public. 


The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  4,971 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  required  inspection, 
and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  No  parts  are 
required  to  accomplish  the  proposed 
action.  Based  on  these  figures,  the  total 
cost  impact  of  this  AD  on  U.S.  operators 
is  estimated  to  be  $298,260.  This  figure 
only  takes  into  accoimt  the  cost  of  the 
inspection  and  does  not  take  into 
account  the  cost  of  modifying  any  pilot 
or  copilot  seat  where  the  locking 
mechanism  fails  to  fully  engage  or  is 
misaligned.  If  a  pilot  or  copilot  seat  fails 
to  fully  engage  or  is  misaligned,  the 
modification  will  take  approximately  2 
workhours  per  airplane  at  an  average 
labor  rate  of  $60  per  hoiu  ($120  per 
airplane). 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority.  49  USC  106(g),  40113,  44701. 
§39.13    [Ameratod] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
92-27-10.  Amendment  39-8444  (58  FR 
5923,  January  25,  1993),  and  by  adding 
a  new  AD  to  read  as  follows: 

97-06-06    Rajrtheon  Aircraft  Company 
(formerly  Beech  Aircraft  Corporation): 

Amendment  39-9963;  Docket  No.  96- 
CE-ll-AD.  Supersedes  AD  92-27-10, 
Amendment  39  8444. 
Applicability:  The  following  model  and 

serial  number  airplanes,  certificated  in  any 

category: 


Models 


Serial  Nos. 


65-90.  6&-A90,  890,  C90,  and  C90A 
65-A90-1  (U-21A)  


65-A9G-1  (JU-21A)  . 
65-A90-1  (RL1-21D) 
65-A90-1  (RU-21H) 

65-A90-1  (RU-21A) 
65-A90-1  (U-21G)  „. 

65-A90-2  (RU-21B) 
65-A90-3(RL»-21C) 
65-A90^(RU-21E) 
65-A90^(RU-21H) 
E90 , 


LJ-1  through  LJ-1307. 

LM-1  through  LM-63,  LM-67  through  LM-69,  LM-71  through  LM-99, 

and  LM-1 12  through  LM-1 14. 
LM-64,  LM-66,  and  LM-70. 

LM-100.  LM-102  through  LM-1 06.  and  LM-1 16  through  LM-124. 
LM-1 01  LM-1 07,  LM-1 15,  LM-1 25.  LM-1 27.  LM-1 28,  LM-1 29,  LM- 

132,  LM-133,  LM-136,  LM-137,  and  LM-138. 
LM-108  through  LM-1 11. 
LM-126,  LM-130.  LM-131,  LM-134,  LM-135,  and  LM-139  through 

LM-141. 
LS-1.LS-2,  andLS-3. 
LT-1  and  LT-2. 

LU-1,  LU-3,  LU-4,  Hi-7,  Ll>-«,  and  LU-14. 
LU-2.  LU-5,  LU-6.  LU-9,  LU-10  through  LU-13,  and  LU-15. 
LW-1  through  LW-347. 
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Models 


H90  (T-44A)  

F90 

99.  99A.  A99A.  B99.  and  C99 

100  and  A1 00  

A100  (U-21F)  .._ 

A100-1  (U-21J) :. 

B100 

200  and  B200  

200C  and  B200C  

200CT  and  B200CT 

200T  and  B200T 

A200  {C-12A,  C-12C) 

A200  (UC-12B)  

A200CT  (C-12D)  -. 

A200CT(FWD-12D) 

A200CT  (RC-12D)  

A200CT{C-12F)  

A200CT  (RC-12G)  

A200CT  (RC-12H)   

A200CT  {RC-12K) 

B200C  (C-12F) 

B200C  (UC-12F)  „ 

.B200C  {RC-12F)  .'.. 

B200C  (UC-12M)  

B200C  (RC-12M)  

B200CT  (FWD-12D)  

B200CT  (C-12F)  

1900  

1900C  

1900C  (C-12)  

1900D  „ 


Serial  Nos. 


LL-1  through  LL-€1. 

LA-2  through  LA-236. 

U-1  through  U-239. 

B-1  through  B-94  and  8-100  through  B-247. 

B-95  through  B-99. 

BB-3,  BB-4.  and  BB-5. 

BE-1  through  BE-137.  ^ 

BB-2  and  BB-6  through  BB-1440. 

BL-1  through  BL-72  and  BL-124  through  BL-137. 

BN-1  through  BN-4. 

BT-1  through  BT-34. 

BD-1  through  BD-30,  and  BC-1  through  BC-75. 

BJ-1  through  BJ-66. 

BP-1 ,  BP-22.  and  BP-24  through  BP-51 . 

BP-7  through  BP-11. 

GR-1  through  GR-13. 

BP-52  through  BP-63. 

FC-1 .  FC-2.  and  FC-3. 

GR-14  through  GR-1 9. 

FE-1  through  FE-23. 

BL-73  through  BL-1 12,  and  BL-1 18  through  BL-123. 

BU-1  through  BU-10. 

BU-11. 

BV-1  through  BV-10. 

BV-11  andBV-12. 

FG-1  and  FG-2. 

BP-64  through  BP-71. 

UA-1 .  UA-2.  and  UA-3. 

UB-1  through  UB-74,  and  UG-1  through  UG-174. 

U[>-1  through  UD-6. 

UE-1  through  UE-17. 


Note  1:  Tl}is  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  l>een  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  ISO 
hours  time-in-service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 

To  prevent  inadvertent  movement  of  the 
pilot  or  copilot  chair,  which  could  result  in 
loss  of  control  of  the  airplane  if  it  occurs 
during  a  critical  fiight  maneuver,  accomplish 
the  following: 

(a)  Inspect  the  pilot  and  copilot  chairs  to 
assure  that  the  locking  pins  will  fully  engage 
in  the  seat  tracks  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Beech  Service  Bulletin  (SB)  No. 
2444.  Revision  D.  dated  May  1995.  Prior  to 
further  flight,  modify  any  chair  where  the 
locking  pin  fails  to  fully  engage  or  is 
misaligned,  in  accordance  with  the 
maintenance  manual  as  specified  in  Beech 
SB  No.  2444.  Revision  D,  dated  May  1995. 

(b)  The  inspection  and  possible 
modification  required  by  paragraph  (a)  of  this 
AD  is  still  mandatory  even  if  the  actioiu  were 
previously  accomplished  in  accordance  with 


Beech  SB  No.  2444,  dated  April  1992,  or 
Beech  SB  No.  2444,  Revision  I,  dated 
September  1992. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita.  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO.  Alternative  methods  of 
compliance  approved  in  accordance  with  AD 
92-27-lU  (superseded  by  this  action)  are  not 
considered  approved  as  alternative  methods 
of  compliance  with  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(e)  The  inspection  required  by  this  AD 
shall  be  done  in  accordance  with  Beech 
Service  Bulletin  No.  2444.  Revision  II,  dated 
May  1995.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  Raytheon  Aircraft  Company,  P.O. 
Box  85.  Wichita,  Kansas  67201-0085.  Copies 
may  be  inspected  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  Room 
1558.  601  E.  12th  Street,  Kansas  City. 


Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700,  Washington.  DC. 

(f)  This  amendment  (39-9963)  supersedes 
AD  92-27-10.  Amendment  39-8444. 

(f)  This  amendment  (39-9963)  becomes 
effective  on  May  9, 1997. 

Issued  in  Kansas  City,  Missouri,  on  March 
5,  1997. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Sennce. 

jFR  Doc.  97-6255  Filed  3-12-97;  8:45  ami 
BILUNQ  CODE  4910-13-U 


14  CFR  Part  71 
[Docket  No.  97-ACE-4] 

Amendment  to  Class  E  Airspace, 
Wahoo,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Wahoo  Municipal 
Airport,  Wahoo,  NE.  The  Federal 
Aviation  Administration  has  developed 
a  Standard  Instnunent  Approach 
Procedure  (SIAP)  based  on  the  Global 
Positioning  System  (CPS)  which  has 
made  this  change  necessary.  The  effect 
of  this  rule  is  to  provide  additional 
controlled  airspace  for  aircraft  arriving 
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and  departing  the  Wahoo  Municipal 

Airport. 

DATES:  Effective  date:  July  17,  1997. 

Comment  date:  Comments  must  be 
received  on  or  before  April  30, 1997. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Operations  Branch,  Air  Traffic  Division. 
ACE-530.  Federal  Aviation 
Administration.  Docket  Number  97- 
ACE-^,  601  East  12th  St.,  Kansas  City, 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  i)usiness  hoiu^ 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Operations  Branch,  ACE-530C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106, 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  Standard  Instrument 
Approach  Procedures  (SIAP)  utilizing 
the  Global  Positioning  System  (GPS)  at 
Wahoo  Municipal  Airport,  Wahoo,  NE. 
The  amendment  to  Class  E  airspace  at 
Wahoo,  NE,  will  provide  additional 
controlled  airspace  to  segregate  aircraft 
operating  under  Visual  Flight  Rules 
(VFR)  from  aircraft  operating  under 
Instrument  Flight  Rules  (IFR) 
procedures  while  arriving  or  departing 
the  airport.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabling  pilots  to  either  circumnavigate 
the  area,  continue  to  operate  under  VFR 
to  and  from  the  airport,  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  areas  extending  from  700  feet 
or  more  above  the  surface  of  the  Earth 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16,  1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  antiripate  the 
presence  of  IFR  aircraft  at  lower 


altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  vmtten 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Roister  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  i>ersons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factiial  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  £ire  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  nde.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ACE-4."  The  postcard 
will  he  date  stamped  and  returned  to  the 
conunenter. 


Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordfmce  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FH  11034. 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilify  Act.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  follows: 

PART  71— AMENDED 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Anthorify:  49  U.S.C.  106(g):  40103,  40113.  , 
40120;  E.O.  10854,  24  PR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389: 14  CFR  11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
•  14^CFR  71.1  of  Federal  Aviation 

Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

ACE  NE  ES  Wahoo,  NE.  (Revisedl 

Wahoo  Municipal  Airport,  NE. 

(lat.  41*14'25"  N..  long.  96*35'41"  W.) 
Wahoo  NDB 
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(lat.  41*14'21"  N  .  long.  96''35'54"  W.) 
That  ainpace  extending  upward  from  700 
fset  above  the  surface  within  a  6.4-inile 
radius  of  the  Wahoo  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  032°  bearing 
from  the  Wahoo  NDB  extending  from  the  6.4- 
mile  radius  to  7.4  miles  northeast  of  the 
airport  excluding  that  portion  which  lies 
within  the  Fremont.  NE.  Class  E5  airspace. 
•         »         •         *  • 

Issued  in  Kansas  City,  MO.  on  Febr\iary  28, 
1997. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  97-6397  Filed  3-12-97;  8:45  am) 
BHJJNQ  CODE  4»1»-13-M 


14  CFR  Part  73 

[Airspace  Docket  No.  97-AWP-1] 

Change  in  Using  Agency  for  Restricted 
Area  R-2513,  Hunter-Liggett;  Caiifomia- 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the  using 
agency  for  Restricted  Area  2513  (R- 
2513)  from  "Commander,  Fort  Ord,  CA'" 
to  "Commander,  Fort  Hunter-Liggett, 
CA."  This  is  an  administrative  change 
requested  by  the  Department  of  the 
Army.  There  are  no  changes  to  the 
boundaries,  designated  altitudes,  times 
of  designation,  or  activities  conducted 
within  the  restricted  area 
EFFECTIVE  DATE:  0901  UTC,  May  22. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Nelson,  Airspace  and  Rules 
Division,  ATA-400.  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPt-EMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  changes 
the  using  agency  for  R-2513  &om 
"Commander.  Fort  Ord,  CA"  to 
"Commander,  Fort  Hunter-Liggett.  CA." 
This  is  an  administrative  change 
requested  by  the  Department  of  the 
Army.  There  are  no  changes  to  the 
boundaries,  designated  altitudes,  times 
of  designation,  or  activities  conducted 
within  the  restricted  area.  Because  this 
action  is  a  minor  technical  amendment 
in  which  the  public  is  not  particularly 
interested,  1  find  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary.  Section  73.25  of  part  73  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400. 8D 
dated  July  11, 1996. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  changes  the  using  agency 
of  the  restricted  area.  There  are  no 
changes  to  the  boundaries,  designated 
altitudes,  times  of  designation,  or 
activities  conducted  within  the  affected 
restricted  area.  Accordingly,  this  action 
is  not  subject  to  environmental 
assessments  and  procedures  as  set  forth 
in  FAA  Order  1050.  ID.  "Policies  and 
Procedures  for  Considering 
Environmental  Impacts"  and  the 
National  Environmental  Policy  Act. 

List  of  Subiects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  7S-[AMEN0ED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.  p.  389. 

§73^    [Amended] 

2.  Section  73.25  is  amended  as 
follows: 

R-2513  H'lnter-Liggett;  CA     [Amended] 

By  removing  "Using  agency. 
Commander,  Fort  Ord,  CA"  and 
substituting  "Using  agency. 
Commander,  Fort  Himter-Liggett,  CA." 

Issued  in  Washington.  DC.  on  March  5, 
1997. 

Jeff  Griffith, 

Program  Director  for  Air  Traffic  Ainpace 
Management. 

|FR  Doc.  97-6400  Filed  3-12-97;  8:45  am] 
BIUJNQ  COCE  4eiO-19-M 


14  CFR  Parts  91, 93. 121  and  135 

[Docket  No.  28637;  Amendment  Number  93- 
73  and  SFAR  No.  50-2] 

RIN2120-AF93 

Special  Right  Rules  in  the  Vicinity  of 
the  Roclcy  lyiountain  National  Park; 
Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule,  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published  in 
the  Federal  Register  (61  FR  69302)  on 
December  31,  1996.  The  final  rule  is  one 
part  of  an  overall  strategy  to  further 
reduce  the  impact  of  aircraft  noise  on 
the  park  enviroiunent  and  to  assist  the 
National  Park  Service  in  achieving  its 
statutory  mandate,  imposed  by  Public 
Law  100-91,  to  provide  for  the 
substantial  restoration  of  natural  quiet 
and  experience  in  Grand  Canyon 
National  Park. 

EFFECTIVE  DATE:  May  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Saunders.  (202-267-8783). 

Correction  of  Publication 

In  the  rule  document  (FR  Doc.  96- 
33146)  on  page  69302  in  the  issue  of 
Tuesday,  December  31. 1996. 
Amendment  numbers  were  inserted 
incorrectly,  and  an  SFAR  number  was 
omitted  in  the  docket  line  of  the 
heading.  Please  make  the  following 
corrections:  On  page  69302,  column  1. 
in  the  heading,  the  docket  line  in 
brackets  is  corrected  to  read  as  set  forth 
above. 

Issued  in  Washington,  DC  on  March  5, 
1997. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel. 
IFR  Doc.  97-6396  Filed  3-12-97;  8:45  am) 
BIUJNQ  CODE  4*10-13-41 


14  CFR  Parts  91. 93, 121.  and  135 

[Docket  No.  28537;  Amendment  Numtier  93- 
74,  and  SFAR  No.  50-2] 

RIN  2120-AF93 

Special  Right  Rules  in  the  Vicinity  of 
Grand  Canyon  National  Park; 
Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule,  request  for 
comments;  correction. 

SUMMARY:  This  dociunent  contains  a 
correction  to  the  final  rule  published  in 
the  Federal  Register  (62  FR  8862)  on 


Federal  Register  /  Vol.  62,  No.  49  /  Thursday,  March  13,  1997  /  Rules  and  Regulations       11769 


February  26. 1997.  The  Final  rule 
codifies  the  provisions  of  Special 
Federal  Aviation  Regulation  (SFAR)  No. 
50-2,  Special  Flight  Rules  in  the 
Vicinity  of  Grand  Canyon  National  Pari( 
(GCNP);  Modifies  the  dimensions  of  the 
GCNP  Special  Flight  Rules  Area 
establishes  new  and  modifies  existing 
flight-free  zones;  establishes  new  and 
modifies  existing  flight  corridors; 
establishes  reporting  requirements  for 
commercial  sightseeing  companies 
operating  during  certain  time  periods; 
and  limits  the  number  of  aircraft  that 
can  be  used  for  commercial  sightseeing 
operaitons  in  the  GCNP  S{}ecial  Flight 
Rules  Areas. 

EFFECTIVE  DATES:  The  effective  date  of 
May  1,  1997,  for  14  CFR  93.301,  93.305, 
and  93.307.  is  delayed  until  0901  UTC 
January  31. 1998.  SFAR  No.  50-2  is 
reinstated  and  amended  effective  0901 
UTC  May  1,  1997.  SFAR  No.  50-2, 
Setions  2,  3,  6,  7.  and  8  are  removed 
effective  0901  UTC  May  1,  1997. 
FOR  FURTHER  INFORMAITON  CONTACT:  Neil 
Saunders,  (202-267-8783). 

Correction  of  Publication 

In  the  rule  document  (FR  Doc.  97— 
4824)  on  page  8863  in  the  issue  of 
Wednesday,  February  26,  1997, 
Amendment  nubmers  were  inserted 
incorrectly,  and  an  SFAR  number  was 
omitted  in  the  docket  line  of  the 
heading.  Please  make  the  following 
corrections:  On  page  8862,  column  1,  in 
the  heading,  the  docket  line  in  brackets 
is  corrected  to  read  as  set  forth  above. 

Issued  in  Washington,  DC  on  March  5, 
1997.  . 

Donald  P.  Byrne, 
Assistant  Chief  Counsel. 
(FR  Doc.  97-6395  Filed  3-12-97;  8:45  ami 

BtUJNO  CODE  401fr-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  600  and  601 
[Docket  No.  95N-0411] 
RIN  0910-AA71 

Elimination  of  Establishn>ent  License 
Application  for  Specified 
Biotechnology  and  Specified  Synthetic 
Biological  Products;  Correction 

AGENCY:  Food  and  Drug  Adnoinistration, 

HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 


final  rule  that  appeared  in  the  Federal 
Register  of  May  14, 1996  (61  FR  24227). 
The  dociunent  amended  the  biologies 
regulations  to  eliminate  the 
establishment  license  application  (ELA) 
requirement  for  certain  biotechnology 
and  synthetic  biological  products 
subject  to  licensing  under  the  Public 
Health  Service  Act  (PHS  Act);  exempted 
these  biotechnology  and  synthetic 
biological  products  from  certain 
biologies  regulations;  and  harmonized 
the  requirements  applicable  to  these 
products  with- those  applicable  to 
similar  drug  products  which  are 
approved  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act).  The 
document  referenced  certain  regulations 
that  were  later  removed  from  TiUe  21  of 
the  Code  of  Federal  Regulations  (CFR). 
This  document  removes  those 
references  to  ensure  the  consistency  and 
accuracy  of  the  CFR. 
EFFECTIVE  DATE:  March  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Carayiannis,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-630),  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
suite  400S,  Rockville.  MD  20852-1448. 
301-594-3074. 

In  FR  Doc.  96-12144.  appearing  dn 
page  24227,  in  the  Federal  Register  of 
Tuesday,  May  14, 1996,  the  following 
corrections  are  made: 

1.  On  page  24230,  in  the  2d  coliunn, 
in  the  4th  hill  paragraph,  in  the  8th  line, 
remove  ";  601.30  to  601.33;"  and  add  ". 
601.33;"  in  their  place. 

§601.2    [Corrected] 

2.  On  page  24233,  in  the  2d  coliunn, 
§  601.2(c)(3)  is  corrected  by  removing  ", 
601.30,601.31,601.32". 

Dated:  March  6,  1997. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-6359  Filed  3-12-97;  8:45  am) 
BIUJNG  CODE  4180-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

[TD8697] 

RIN154&-AT91 

Simplification  of  Entity  Classification 
Rules;  Correction 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correction  to  the  final 

regulations. 


StJMMARY:  This  document  contains 
corrections  to  the  final  regulations  (TD 
8697}  which  were  published  in  the 
Federal  Register  on  Wednesday, 
December  18.  1996  (61  FR  66584).  The 
final  regulations  relate  to  the 
classification  of  business  organizations. 
EFFECTIVE  DATE:  January  1. 1997. 
FOR  FURTHER  MFORMATIOH  CONTACT: 
Mark  D.  Harris,  (202)  622-3050  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  sub)ect 
to  these  corrections  are  under  section 
7701  of  the  Internal  Revenue  Code. 

Need  br  Correction 

As  published,  the  final  regulations 
(TD  8697)  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correirtion  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8697)  which  are 
the  subject  of  FR  Doc.  96-31997  is 
corrected  as  follows: 

§301.7701-3    [Corrected] 

1.  On  page  66592,  colunm  1. 

§  301.7701-3,  paragraph  (c)(l)(vi). 
Example  1,  line  11  from  the  bottom  of 
the  paragraph,  the  language  "by 
September  13, 1998.  See  paragraph"  is 
corrected  to  read  "by  ■September  14, 
1998.  See  paragraph". 

2.  On  page  66592,  column  1, 
§301.7701-3.  paragraph  (c)(l)(vi). 
Example  1 ,  line  7  from  the  bottom  of  the 
paragraph,  the  language  "Form  8832 
after  September  13,  1998,  it  wrill"  is 
corrected  to  read  "Form  8832  after 
September  14,  1998,  it  will". 

Cynthia  E.  Grigaby, 

Chief,  Regulations  Unit,  Assistant  Chief 

Counsel  (Corporate). 

(FR  Doc.  97-6390  Filed  3-12-97;  8:45  ami 

BILLMQCOOE  483»-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KS  002-1022;  FRL-5707-«] 

Approval  and  Promulgation  of 
Implenoentation  Plans — State  of 
Kansas;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  EPA  published  a 
dociunent  in  the  October  2, 1996, 
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Federal  Register  (61  FR  51366) 
approving  a  revision  to  the  Kansas  State 
Implementation  Plan  (SIP).  Material  was 
incorporated  by  reference  (IBR)  in  40 
CFR  Part  52,  section  52.870.  The  subpart 
heading  in  the  IBR  page  was  incorrectly 
listed  as  subpart  CC,  when  it  should 
have  been  subpart  R,  the  subpart  for 
Kansas.  This  action  corrects  that  error. 
DATES:  Effective  on  March  13.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPt^MENTARY  INFORMATION:  The  EPA 
incorporated  by  reference  a  revision  to 
the  Kansas  SIP  in  the  October  2,  1996. 
Federal  Register.  The  subpart  heading 
for  the  Kansas  section  was  incorrect.  On 
page  51368,  column  1.  the  heading  is 
corrected  to  read  "Subpart  R — Kansas." 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action" 
and,  is  therefore  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
In  addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28,  1993).  or  involve 
special  consideration  of  environmental 
justice  related  issuess  as  required  by 
ExecuUve  Order  12898  (59  FR  7629, 
February  16.  1994). 

Because  this  action  is  not  subject  to 
notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

SUPPt^MENTARY  INFORMATION:  The  EPA 
incorporated  by  reference  a  revision  to 
the  Kansas  SIP  in  the  October  2.  1996. 
Federal  Register.  The  subpart  heading 
for  the  Kansas  section  was  incorrect.  On 
page  51368.  column  1.  the  heading  is 
corrected  to  read  "Subpart  R — Kansas." 

Dated:  February  27,  1997. 
U.  Gale  Hutton, 
Acting  Regional  Administrator. 
(FR  Doc.  97-6306  Filed  3-12-97:  8:45  ami 
aajJNQCOoc  teto-ta-p 


PANAMA  CANAL  COMMISSION 

48  CFR  Part  3509^ 
RIN  3207-AA30 

Panama  Canal  Commission 
Acquisition  Regulation;  Debarment, 
Suspension  and  Ineligibility 

AGENCY:  Panama  Canal  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Panama  Canal 
Commission  (Commission)  is  making 
final  its  interim  regulations  in  Subpart 
3509.4  of  Title  48.  Code  of  Federal 
Regulations  (CFR),  concerning  the 
debarment,  suspension  and  ineligibility 
of  contractors  or  potential  contractors  to 
conform  with  changes  in  the  Federal 
Acquisition  Regulation  (FAR)  and  to 
improve  the  agency's  notice  and 
administrative  procedures  pertaining  to 
debarment,  suspension  or  ineligibility. 
DATES:  Effective  beginning  March  13, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT. 
Theodore  G.  Lucas,  Deputy  General 
Counsel,  Office  of  General  Counsel, 
Panama  Canal  Commission,  or  Ruth 
Huff,  Assistant  to  the  Secretary  for 
Commission  Affairs,  Office  of  the 
Secretary,  Panama  Canal  Commission, 
1825  I  SU«et  NW.,  Suite  1050, 
Washington,  DC  20006-5402 
(Telephone:  (202)  634-6441;  Facsimile: 
(202)  634-6439). 
SUPPLEMENTARY  INFORMATKW:  On 
February  2,  1996,  the  Commission 
issued  interim  regulations  in  the 
Federal  Register  (61  FR  3846).  to  amend 
48  CFR  subpart  3509.4  to  conform  with 
changes  in  the  Federal  Acquisition 
Regulation  (FAR)  and  to  improve  the 
agency's  notice  and  administrative 
procedures  pertaining  to  debarment, 
suspension  or  ineligibility.  No 
comments  regarding  the  interim  rules 
have  been  received. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  I  certify  the  Commission 
has  been  exempted  from  Executive 
Order  12866  and.  accordingly,  the 
provisions  of  that  directive  do  not  apply 
to  this  rule.  Even  if  the  Order  were 
applicable,  this  rule  would  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  AcL 
Only  a  very  small  percentage  of 
contractors  or  prospective  contractors 
doing  business  with  the  Commission  are 
debarred  or  suspended. 

The  agency  has  additionally 
determined  the  Paperwork  Reduction 
Act  does  net  apply  because  these 


changes  to  the  PAR  do  not  impose 
record  keeping  or  information  collection 
requirements  or  collections  of 
information  from  offerors,  contractors  or 
members  of  the  public  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501.  et  seq. 

Further,  the  agency  has  determined 
implementation  of  the  rule  will  have  no 
adverse  effect  on  competition, 
employment,  investment,  productivity 
or  innovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Finally,  the  Administrator  of  the 
Panama  Canal  Commission  certifies 
these  regulatory  changes  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778. 

List  of  Subiects  in  48  CFR  Part  3509 

Government  procurement. 

Accordingly,  under  the  authority  of 
40  U.S.C.  486(c),  the  Commission  is 
adopting  its  interim  regulations  under 
48  CFR  subpart  3509.4  as  published  on 
February  2,  1996  (61  FR  3846),  as  a  final 
rule  without  change. 

Dated:  March  10,  1997. 
John  A.  Mills, 

Secretary,  Panama  Canal  Commission. 
|FR  Doc.  97-6348  Filed  3-12-97;  8:45  ami 

BILUNG  CODE  3640-04-l> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

pocket  No.  961126334-7012-02;  I.D. 
031097A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska,  Pacific  Cod  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  closing  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Central 
Regulatory  Area  in  the  Gu\{  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  allocation  of 
Pacific  cod  for  processing  by  the  inshore 
component  in  the  Central  Regulatory 
Area. 
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EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.L),  March  11,  1997,  until  2400 
hrs,  A.l.t.,  December  31, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  final  specification  of  the 
allocation  of  Pacific  cod  for  processing 
by  the  inshore  component  in  the  Central 
Regulatory  Area  of  the  GOA  was 
established  by  the  Final  1997  Harvest 
Specifications  of  Groundfish  for  the 
GOA  (62  FR  8179,  February  24.  1997)  as 
31.457  metric  tons  (mt),  determined  in 
accordance  with  §  679.20(a)(6)(iii). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  allocation  for 
Pacific  cod  by  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component  in  the  Central  Regulatory 
Area  will  soon  be  reached.  Therefore, 
the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  26,457  mt,  and  is  setting 
aside  the  remaining  5,000  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with  §  679.20 
(d)(l)(iii),  the  Regional  Administrator 
finds  that  this  directed  fishing 
allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Central  Regidatory  Area. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

Ctassification 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  10. 1997. 
Brucx  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-6457  Filed  3-11-97;  9:45  am) 

BNJJNQ  CODE  361»-22-F 


50  CFR  Part  679 

[Docket  No.  961126334-7025-02;  I.D. 
031097B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska,  Pacific  Cod  in  the 
Western  Regulatory  Area  of  the  GuH  of 
Alaska 

AGENCY:  National  Marine  Fisheries* 

Ser'ice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Apportionment  of  reserve; 

modification  of  closure. 

summary:  NMFS  is  apportioning  the 
reserves  of  Pacific  cod  and  opening 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component 
for  24  hours  in  the  Western  Regulatory 
Area  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  allow  for  an 
opportunity  to  harvest  the  remaining 
total  allowable  catch  (TAG)  and  to 
account  for  previous  harvest  of  the  TAG 
in  the  Western  Regulatory  Area  of  the 
GOA. 

EFFECTIVE  DATE:  Opening  1200  hrs, 
Alaska  local  time  (A.l.t.),  March  10, 
1997,  and  closing  1200  hrs,  A.l.t..  March 
11.  1997  until  2400  hrs.  December  31. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson.  907-486-6919. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  initial  total  allowable  catch  (TAG) 
of  Pacific  cod  in  the  Western  Regulatory 
Area  of  the  GOA  was  established  by  the 
Final  1997  Harvest  Specifications  of 
Groundfish  for  the  GOA  (62  FR  8179. 
February  24. 1997)  as  19,380  metric  tons 
(mt).  Directed  fishing  for  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Western  Regulatory  Area  of  the  GOA 
was  closed  on  March  3, 1997,  luider 
§679.20(a)(6)(iv)(C)  and  679.20(d)(l)(iii) 
in  order  to  prevent  exceeding  the  initial 
TAC  and  to  provide  for  amounts 
anticipated  to  be  needed  for  incidental 
catch  in  other  fisheries  (62  FR  10222, 
March  6, 1997). 

The  reserve  of  Pacific  cod  in  the 
Western  Regulatory  Area  of  the  GOA 
was  created  as  a  management  buffer  to 


prevent  exceeding  the  TAC  and  to 
provide  greater  assurance  that  Pacific 
cod  could  be  retained  as  bycatch 
throughout  the  fishing  year  by  the  Final 
1997  Harvest  Specifications  for 
Groundfish  of  the  GOA  (62  FR  8179, 
February  24,  1997). 

The  Administrator,  Alaska  Region, 
NMFS,  (Regional  Administrator),  has 
determined  that  the  initial  TAC  for 
Pacific  cod  in  the  Western  Regulatory 
Area  needs  to  be  supplemented  from  the 
Pacific  cod  reserve  for  that  area  in  order 
to  continue  operations  and  account  for 
prior  harvest.  Therefore,  in  accordance 
with  §  679.20(b)(2).  NMFS  is 
apportioning  4,845  mt  of  Pacific  cod 
from  the  reserves  to  the  TAC  in  the 
Western  Regulatory  Area  of  the  GOA. 

Pursuant  to  §679.20(a)(6){iii)  the 
apportionment  of  the  Pacific  cod  reserve 
in  the  Western  Regulatory  Area  of  the 
GOA  is  allocated  to  vessels  catching 
Pacific  cod  for  processing  by  the  inshore 
and  offshore  components  as  4,361  mt 
and  484  mt  respectively.  This  action 
brings  the  total  allocation  of  the  1997 
Pacific  cod  TAC  for  vessels  catching 
Pacific  cod  for  processing  by  the  inshore 
and  offshore  components  to  21,803  mt 
and  2,422  mt,  respectively. 

NK^S  has  determined  that  as  of 
March  6, 1997,  2,230  mt  remain  in  the 
directed  fishing  allowance.  Therefore, 
the  Regional  Administrator  is 
establishing  a  new  directed  fishing 
allowance  of  21,503  mt,  and  is  setting 
aside  the  remaining  300  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries. 

In  accordance  with  §  679.20(d)(l)(i), 
the  Regional  Administrator,  has 
determined  that  the  1997  directed 
fishing  allowance  of  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Western  Regulatory  Area  of  the  GOA 
has  not  been  reached.  Therefore,  NMFS 
is  terminating  the  previous  closure  and 
is  opening  directed  fshing  for  Pacific 
cod  by  vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Western  Regulatory  Area  of  the  GOA 
effective  1200  hrs.  A.l.L,  March  10. 
1997. 

to  accordance  with  §  679.20(d)(l)(iii), 
the  Regional  Administrator  finds  that 
this  directed  fishing  allowance  will 
soon  be  reached.  Current  information 
shows  the  catching  cai}acity  of  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  has  recently 
averaged  1,400  mt  per  day,  but  is  highly 
variable.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  Pacific 
cod  by  vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Western  Regulatory  Area  in  the  GOA 
effective  1200  his,  A.l.L,  March  11, 
1997. 
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Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

Qassification 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  March  10, 1997. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  97-6458  Filed  3-11-97;  9:45  am] 

BILUNG  CODE  3610-22-P 


Proposed  Rules 


Fedoral  Register 
Vol  62.  No.  49 
Thursday.  March  13.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

AgricultufBl  Marketing  Service 

7  CFR  F»art  29 
[Docket  No.  TB-67-01] 

Tobacco  Inspection — Growers 
Referendum 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Notice  of  referendum. 

SUMMARY:  This  document  announces 
that  a  referendum  will  be  conducted  by 
mail  during  the  period  of  March  24-28. 
1997,  for  producers  of  flue-cured 
tobacco  who  sell  their  tobacco  at 
auction  in  Tabor  City  and  Whiteville. 
North  Carolina,  to  determine  producer 
approval  of  the  designation  of  the  Tabor 
City  and  Whiteville  tobacco  markets  as 
one  consolidated  auction  market. 
DATES:  The  referendum  will  be  held 
March  24-28. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Coats,  Deputy  Director. 
Tobacco  Division,  Agricultural 
Marketing  Service.  United  States 
Department  of  Agriculture,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456; 
telephone  number  (202)  205-0508. 
SUPPL£MENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  mail  referendum  on 
the  designation  of  a  consolidated 
auction  market  at  Tabor  City  and 
Whiteville,  Nortfi  Carolina.  Tabor  Qty 
and  Whiteville  were  designated  on  June 
26, 1942.  (7  CFR  29.8001)  as  flue-cured 
tobacco  auction  markets  under  the 
Tobacco  hispection  Act  (7  U.S.C.  511  et 
seq.).  Under  this  Act  those  markets  have 
been  receiving  mandatory  grading 
services  from  USDA. 

On  August  6, 1996,  an  application 
was  made  to  the  Secretary  of 
Agriculture  to  consolidate  the 
designated  markets  of  Tabor  City  and 
Whiteville,  North  Carolina.  The 
application,  filed  by  warehouse 
operators  on  those  markets,  was  made 
pursuant  to  the  regulations  promulgated 
under  the  Tobacco  hispection  Act  (7 


CFR  Part  29.1-29.3).  On  November  6. 
1996.  a  public  hearing  was  held  in 
Tabor  City,  North  Carolina,  pursuant  to 
the  regulations.  A  Review  Committee, 
established  pursuant  to  §  29.3(h)  of  the 
regulations  7  CFR  29.3(h)).  has  reviewed 
and  considered  the  application,  the 
testimony  presented  at  the  hearing,  the 
exhibits  received  in  evidence,  and  other 
available  information.  The  Committee 
recommended  to  the  Secretary  that  the 
application  be  granted  and  the  Secretary 
approved  the  application  on  February 
19. 1997. 

Before  a  new  market  can  be  officially 
designated,  a  referendum  must  be  held 
to  determine  that  a  two-thirds  majority 
of  producers  favor  the  designation.  It  is 
hereby  determined  that  the  referendum 
will  be  held  by  mail  during  the  period 
of  March  24-28, 1997.  The  purpose  of 
the  referendum  is  to  determine  whether 
farmers  who  sold  their  tobacco  on  the 
designated  markets  at  Tabor  City  and 
Whiteville  are  in  favor  of,  or  opposed  to. 
the  designation  of  the  consolidated 
market  for  the  1997  and  succeeding  crop 
years.  Accordingly,  if  a  two-thirds 
majority  of  those  tobacco  producers 
voting  in  the  referendum  favor  this 
consolidation,  a  new  market  will  be 
designated  as  and  will  be  called  Tabor 
City-Whiteville. 

~  To  be  eligible  to  vote  in  the 
referendum  a  tobacco  producer  must 
have  sold  flue-cured  tobacco  on  either 
the  Tabor  City  or  Whiteville,  North 
Carolina,  auction  markets  during  the 
1996  marketing  season.  Any  fanner  who 
believes  he  or  she  is  eligible  to  vote  in 
the  referendum  but  has  not  received  a 
mail  ballot  by  March  24. 1997,  should 
immediately  contact  William  Coats  at 
(202) 205-0508. 

The  referendum  will  be  held  in 
accordance  with  the  provisions  for 
referenda  of  the  Tobacco  Inspection  Act, 
as  amended  (7  U.S.C.  51  Id)  and  the 
regulations  for  such  referendum  set 
forth  in  7  CFR  29.74. 

Dated:  March  7, 1997. 
Lon  Hatamiya, 
Administrator. 
(FR  Doc.  97-6265  Filed  3-12-97;  8:45  am] 

BiLLMG  CODE  3410-02-P 


NATIONAL  CREDIT  UMON 
ADMINISTRATION 

12  CFR  Ch.  VII 

Interpretive  Rulings  and  Policy 
Statements  0RPS) 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  NCUA  solicits  comment 
on  a  proposal  to  revise  its  existing 
Interpretive  Rulii^  and  Policy 
Statements  (IRPS).  This  proposal,  which 
is  one  part  of  NCUA's  Regulatory 
Review  Program,  is  intended  to  ease  the 
compliance  burden  on  federally 
chartered  and  federally  insured  credit 
unions  and  provide  more  valuable 
guidance  by  updating  and  simplifying 
ineffective  or  outmoded  IRPS.  Proposed 
options  include  the  withdrawal  of  all 
outdated  and  nonessential  IRPS,  the 
redesignation  of  IRPS  into  the  NCUA 
rules,  the  transference  of  guidance  now 
provided  in  the  IRPS  into  NCUA 
instructional  manuals  or  directives,  and 
the  preservation  of  beneficial  IRPS. 
DATES:  Comments  must  be  received  on 
or  before  May  12, 1997. 
ADDRESSES:  Comments  should  be 
directed  to  Becky  Baker,  Secretary  of  the 
Board.  Mail  or  hand-deliver  conmients 
to:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria.  Virginia  22314-3428.  Fax 
comments  to  (703)  518-6319.  E-mail 
comments  to  boardmail@ncua.gov. 
Please  sends  comments  by  one  method 
only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  "Sparky"  Conrey.  Staff  Attorney, 
or  Nicole  Sippial  Williams.  Staff 
Attorney.  Division  of  Operations.  Office 
of  the  General  Counsel,  at  the  above 
address  or  by  telephone  at  (703)  518- 
6540. 

SUPPI.EIIENTARY  MFORMATKM: 

L  Background 

Section  2222  of  the  Economic  Growth 
and  Regulatory  Paperwork  Reduction 
Act  of  1996  requires  each  federaf 
financial  institution  regulatory  agency 
represented  by  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  to  conduct  a  review  of 
regulations  at  least  once  every  10  years 
to  identify  outdated  or  unnecessary 


IMI 
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regulatory  requirements.  The  NCUA  has 
made  regulatory  review  a  high  priority 
and  has  already  initiated,  its  own 
Regulatory  Review  Program.  As  one  part 
of  its  ongoing  Regulatory  Review 
Program,  NCUA  performed  a 
preliminary  review  of  the  IRPS  to 
determine  their  current  effectiveness. 
The  goal  of  this  part  of  the  Regulatory 
Review  Program  is  to  ease  the 
compliance  burden  of  federally 
chartered  and  insured  credit  unions  hy 
revising  and  eliminating  IRPS  that  do 
not  effectively  advance  NCUA's 
regulatory  goals  and  statutory 
responsibilities.  Another  objective  is  to 
improve  clarity  and  thus  better 
communicate  the  interpretations  and 
policies  of  NCUA  advanced  by  the  IRPS. 

n.  Proposed  Regulatory  Action 

The  IRPS  are  a  collection  of 
interpretive  rulings  and  general 
statements  of  policy  that  explain, 
clarify,  and  interpret  the  statutes  and 
rules  under  which  NCUA  operates  and 
that  set  forth  NCUA's  position  on  issues 


affecting  federal  credit  unions.  NCUA 
publishes  the  IRPS,  which  date  back  to 
1979,  in  the  Federal  Register  and 
provides  a  copy  of  them  to  all  federally 
insured  credit  unions.  Although  the 
rules,  regulations,  and  interpretative 
positions  of  NCUA  evolved  over  the 
years,  many  of  the  IRPS  remained 
unchanged  since  their  initial 
publication.  As  a  result,  a  number  of  the 
IRPS  may  be  either  outdated  or 
nonessential  and  may  need  to  be  either 
removed,  revised,  or  reorganized. 
NCUA  solicits  comments  on  the 
potential  actions  that  may  be  taken  with 
regard  to  each  of  the  active  IRPS.  Table 
1,  below,  lays  out  NCUA's  proposal. 
Table  1  sets  forth  four  columns:  (1)  IRPS 
Number  (all  IRPS  that  have  not  been 
formally  withdrawn  in  the  Federal 
Register  are  listed);  (2J  IRPS  Subject 
Heading;  (3)  Federal  Register  Citation; 
and  (4)  Proposed  NCUA  Board  Action. 
NCUA  uses  the  following  categories  to 
describe  the  possible  action  it  is 
contemplating  for  each  currently  active 
IRPS:  (1)  "Withdraw  "—NCUA  suggests 


formally  withdrawing  outdated  or 
unnecessary  IRPS  [those  IRPS  that  have 
been  superseded  by  other  ]EPS  or 
NCUA  rules  are  listed  as  "Withdrawn; 
Superseded"  and  the  controlling  IRPS 
or  rule  is  cited];  (2)  "Redesignate" — 
NCUA  suggests  formally  redesignating 
regulatory  IRPS  into  the  appropriate 
CFR  section  of  the  NCUA  rules;  (3) 
"Transfer" — NCUA  suggests 
withdrawing  the  IRPS  and  informally 
transferring  information  from 
interpretive  IRPS  into  NCUA 
instructional  manuals  or  agency 
directives;  and  (4)  "No  Change" — NCUA 
suggests  maintaining  these  IRPS 
substantively  unchanged,  making  only 
format,  stylistic,  and  numeric  changes. 

Since  all  federally  chartered  and 
federally  insured  credit  unions  should 
have  complete  sets  of  the  IRPS,  and  in 
the  interests  of  printing  economy,  the 
IRPS  have  not  been  set  out  in  full  text. 
However,  copies  of  the  IRPS  can  be 
obtained  off  of  NCUA's  Website  at 
www.ncua.gov  or  from  the  NCUA 
contacts  listed  in  this  notice. 


Table  1.— NCUA's  Proposed  Actions  For  Revising  the  IRPS 


IRPS  number 


IRPS  No.  79-1 


IRPS  No.  79-2 


IRPS  No.  79-3 


IRPS  No.  79-4 


IRPS  No.  79-6 


IRPS  No.  79-6 


IRPS  No.  79-7 


IRPS  No.  79-8 


IRPS  No.  79-9 


IRPS  No.  79-10 


IRPS  subject  heading 


Statement  of  Policy  Regarding  Relationship  of  Credit  Union  Sennce  Corporations  and  Ex- 
isting Accounting  Service  Centers. 


Share  Accounts 


Amortization  of  Long  Term  Real  Estate  Loans 


Investment  Activities 


Insurance  Activities 


Donations/Contritxjtions 


Liquidity  Reserve 


Public  Otjservance  and  Availability  of  Information  Regarding  Board  Meetings;  Interim  Sun- 
shine Act  Policy  Statement. 


Rate  of  Interest 


Notice  of  Proposed  Consumer  Program 


Federal  Reg- 
ister citation 


44  FR 

21762. 

Apr.  12, 

1979 
44  FR 

39382, 

July  6, 

1979 
44  FR 

39182, 

July  5, 

1979 
44  FR 

51195, 

Aug.  31 . 

1979 
44  FR 

43711. 

July  26, 

1979 
44  FR 

56691, 

Oct.  2, 

1979 
44  FR 

61172, 

Oct.  24, 

1979 
44  FR 

70709, 

Dec.  10, 

1979 

44  FR 
74799, 
Dec.  18, 
1979 

45  FR  7738, 
Feb.  4, 
1980 


Proposed  action 


Withdraw 

Withdraw 

Withdraw 

Withdraw 

Withdraw 

Redesignate 

Withdraw 

Superseded  by 
Regs. 
§§791.9-18 

Withdraw 


Superseded  t}y 
IRPS  80-7 


Table  l  .—NCUA's  Proposed  Actions  For  Revising  the  IRPS— Continued 


IRPS  number 

IRPS  subject  heading 

Federal  Reg- 
ister citation 

Proposed  action 

IRPS  No.  80-1 

Joint  Notice  of  Statement  of  Policy  on  Disclosure  of  Statutory  Enforcement  Actions  on  Be- 

45 FR  6648, 

Redesignate 

half  of  the  Agencies  Represented  on  the  FFIEC. 

Jan.  29, 
1980 

IRPS  No.  80-2 

National  Environmental  Policy  Act  „ : 

45  FR 

No  Change 

12211, 

' 

Feb.  25, 
1960 

IRPS  No.  80-3 

Corporate  Central  Federal  Credit  Union  „ „ 

45  FR 

Withdrawn  49 

14202, 

FR  50370. 

Mar.  5, 

Dec.  28.  1984 

1980 

IRPS  No.  80^ 

Central  Liquidity  Facility;  Policy  Regarding  Protracted  Adjustment  Credit ;.„ 

45  FR 
24288, 
Apr.?. 
1980 

Redesignate 

IRPS  No.  80-5 

Shared  and  Proprietary  Remote  Service  Units „ _ _ .„... 

45  FR 

Withdrawn  47 

32290, 

FR  33950, 

May  16, 

Aug.  5,  1962 

1980 

IRPS  No.  80-6 

Shared  and  Proprietary  Remote  Service  Unite  Programs  and  Correspondent  Credit 

45  FR 

Withdrawn  47 

Unioning  Programs. 

32292, 

FR  33950, 

May  16, 

Aug.  5,  1982 

1980 

IRPS  No.  80-7 

Final  Notice  of  Consumer  Program _ _. 

45  FR 
50260, 
July  28, 
1980 

Withdraw 

IRPS  No.  80-8 

Return  of  Capital  Upon  Withdrawal  From  Membership  in  CLF  

45  FR 

Redesignate 

47119, 

July  14, 

1980 

IRPS  No.  80-9 

Flood  Insurarxie — Use  of  Map  Information  Facility _ 

45  FR 

58101, 

FR  71353. 

Sept  2. 

Oct  28.  1980 

1980 

IRPS  No.  80-10 

When  Federal  Credit  Unions  Can  Charge  More  Than  15%  Per  ArwHim  on  Government  In- 

45 FR 

Withdraw 

sured  or  Guaranteed  Loans. 

71353, 
Oct  28. 
1980 

IRPS  No.  80-1 1 

State  Chartered  Federally  Insured  Credit  Unions  as  Most  Favored  Lenders  

45  FR 

Superseded  by 
IRPS  81-3 

78625. 

Nov.  26. 

1980 

IRPS  No.  80-12 

Verification  of  Member  Accounts „ 

46  FR  9919, 
Jan.  30, 
1981 

Withdraw 

IRPS  No.  81-1 

Definitions — Exclusions  From  Gross  \noofne  In  Computing  Reserve  Requirements _. 

46  FR 

Withdraw 

13204. 
Feb.  20. 
1961 

IRPS  No.  81-2 

Federal  Funds 

46  FR 
14887. 

Mw.3. 

1981 

IRPS  No.  81-3 

State  Chartered  Federally  Insured  Credit  Unions  as  'MosX  Favored  Lenders" 

46  FR 
24153, 

No  Change 

Apr.  30. 
1981 

IRPS  No.  81-4 

Developing  Government  Regulatiorts 

46  FR 

Superseded  by 

29248. 

IRPS  87-2 

Junel. 

1981 

IRPS  No.  81-5 

Proposed  Policy  Statement  Release  of  Consumer  Fxammation  Reports _ 

- 

46  FR 
29575. 
June  2. 
1981 

Withdraw 

IRPS  No.  81-6 

Examination  of  Independent  Credit  Union  Service  Centers  _ 

46  FR 
44421, 

Withdraw 

- 

SepL4. 

' 

1981 
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Table  i.— NCUA's  Proposed  Actions  For  Revising  the  IRPS— Continued 


Table  1 .— NCUA's  Proposed  Actions  For  Revising  the  IRPS — Continued 


IRPS  number 
IRPS  No.  81-7 

IRPS  No.  81-8 

IRPS  No.  81-9 

IRPS  No.  82-1 

IRPS  No.  82-2 

IRPS  No.  82-3 

IRPS  No.  82-4 

IRPS  No.  82-5 

IRPS  No.  82-6 

IRPS  No.  83-1 
IRPS  No.  83-2 

IRPS  No.  83-3 

IRPS  No.  84-1 

IRPS  No.  85-1 

IRPS  No.  85-2 

IRPS  No.  85-3 

IRPS  No.  86-1 

IRPS  No.  86-2 


IRPS  subject  heading 


Sale-and-Leaseback  Arrangements 

Full  and  Fair  Disclosure  Requirements 

Share,  Share  Draft  and  Share  Certificate  Accounts 

Membership  in  Federal  Credit  Unions  ; 

Payout  Pnonties  for  Involuntary  Liquidation  of  Federally-Insured  Credit  Unions  

Membership  in  Federal  Credit  Unions  

Examination  tor  Compliance  With  State  Unclaimed  Property  Laws 

Statutory  Lien  _ 

Corporate  Federal  Credit  Union  Chartering  Guidelines 

Truth  in  Lending;  Enforcement  Guidelines  and  Restitution  Review  Procedures 

MembersMp  in  Federal  Credit  Unions  

Federal  Credit  Union  Leasing  of  Personal  Properly  to  Members 

Membership  in  Federal  Credit  Uniorw 

Tnjstees  arxl  Custodians  of  Pension  Plans 

Repurchase  Agreements  of  Depository  Institutions  with  Securities  Dealers  arxj  Others 

Assumption  of  Real  Estate  Loans  by  Nonmembers  


General  Policy  on  Sharing  Confiderrtial  Supervisory  Information  Wrtti  State  Banking  and 
Thnft  Regulatory  AgerKtes. 


Federal  Reg- 
ister citation 


Joint  Poik:y  Statement  on  Basic  Firtancial  Services  (FFIEC) 


46  FR 
46303. 
Sept.  18, 
1981 

47  FR 
23685, 
June  1, 
1982 

46  FR 
57668. 
Nov.  25, 
1981 

47  FR 
16775, 
Apr.  20, 
1982 

47  FR 

18122, 

Apr.  28, 

1982 
47  FR 

26808, 

June  22, 

1982 
47  FR 

53325, 

Nov.  26, 

1982 
47  FR 

57483. 

Dec.  27. 

1982 

47  FR 
43943, 
Oct.  5, 
1982 

48  FR  7159. 
Feb.  18. 
1983 

48  FR 
22899. 
May  23. 
1983 

48  FR 
52568. 
Nov.  21. 
1983 

49  FR 
46536. 
Nov.  27. 
1984 

50  FR 
48176, 
Nov.  22, 
1985 

50  FR 
48372, 
Nov.  25. 
1985 

50  FR 
51840. 
Dec.  20. 
1985 

51  FR 
16292. 
May  2. 
1986 

51  FR 
42083, 
Nov.  21, 
1986 


Proposed  action 


Transfer 


Withdraw 


Withdraw 


Superseded  l)y 
IRPS  82-3 


Withdrawn  51 
FR  43383. 
Dec.  2.  1986 

Superseded  by 
IRPS  84-1 


No  Change 


Redesignate 


Withdraw 


Redesignate 


Superseded  by 
IRPS  84-1 


Redesignate 


Superseded  t>y 
h    IRPS  89-1 


Redesignate 


No  Change 


Redesignate 


No  Change 


No  Change 


IRPS  number 


IRPS  No.  87-1 


IRPS  No.  87-2 


IRPS  No.  88-1 


IRPS  No.  89-1 


IRPS  No.  92-1 


IRPS  No.  94-1 


IRPS  No.  95-1 


IRPS  No.  96-1 


IRPS  No.  9&-2 


IRPS  sut)ject  heading 


Guidelines  For  Compliance  With  Federal  Bank  Bribery  Law 


Devek>ping  and  Reviewing  Government  Regulations 


Policy  on  Selection  of  Securities  Dealers  and  Unsuitat>le  Investment  Practices 


Chartering  and  Field  of  Memtiership  Policy 


Supervisory  Polk^y  Statement  on  Securities  Activities  (FFIEC) 


Chartering  and  Fiek)  of  Membership  Policy 


Guidelines  for  the  Supervisory  Review  Committee 


Federal  Credit  Unk>n  Fiekj  of  Memt)ership  and  Chartering  Policy 


Federal  Credit  Union  Fiekj  of  Memt>ership  and  Chartering  Rolk:y 


Federal  Reg- 
ister citation 


52  FR 
38821. 
Oct  19. 
1987 

52  FR 
35231. 
Sept  18. 

'1987 

53  FR 
18268. 
May  23, 
1988 

54  FR 
31165, 
July  27, 
1989 

57  FR 
22157. 
May  27. 
1992 

59  FR 
29066. 
June  3, 
1994 

60  FR 
14795. 
Mar.  20. 
1995 

61  FR 
11721. 
Mar.  22. 
1996 

61  FR 
59305. 
Nov.  22. 
1996 


Proposed  actkxi 


No  Change 
No  Change 


Superseded  by 
IRPS  92-1 


Superseded  by 
IRPS  94-1 


No  Change 
No  Change 
No  Change 
f4o  Change 
Withdrawn 


m.  Request  for  Comments 

NCUA  invites  the  pubhc  to  review  the 
IRPS  and  solicits  comment  on  any  issue, 
concern,  or  suggestion  that  the  public 
may  have  concerning  NCUA's  proposal 
to  revise  and  update  the  IRPS.  The 
questions  presented  below  (numbered 
consecutively  1  through  8  for  ease  of 
reference)  are  intended  to  elicit 
comments  on  all  significant  issues. 
However,  the  list  is  not  intended  to  be 
exclusive.  NCUA  ^eeks  comments  on 
any  and  all  relevant  issues.  In 
commenting,  please  remember  that  a 
comment  that  includes  the  reasoning  or 
basis  for  a  proposition  will  likely  be 
more  persuasive  than  a  comment 
without  supporting  information.  Any 
IRPS  subject  to  redesignation  as  a 
regulation  will  be  separately  noticed  for 
public  comment  at  a  later  date. 

Questioiis 

1.  Is  there  a  continuing  need  for  each 
of  the  IRPS  designated  as  no  change? 

(a).  What  financial  soundness, 
economic,  supervisory,  or  other  t)enefits 
derive  from  each  IRPS? 


(b).  What  financial,  compliance,  or 
other  burdens  has  each  IRPS  imposed 
on  credit  unions? 

2.  Do  you  agree  with  the  NCUA's 
proposed  action  pertaining  to  each 
individual  IRPS  to  either  withdraw, 
redesignate,  transfer,  or  maintain  that 
specific  IRPS? 

(a).  Which  NCUA  Regulation  do  you 
believe  each  IRPS  listed  for 
redesignation  should  be  incorporated? 

(b).  Do  you  have  any  other  suggestions 
as  to  what  actions  NCUA  can  take  to 
improve  and  update  the  IRPS?  - 

3.  Do  you  foresee  any  potential 
problems  with  NCUA's  proposal  to 
incorporate  some  of  the  IRPS  into  either 
the  NCUA  Rules  and  Regulations  or  into 
NCUA  Directives  such  as  the  NCUA 
Accounting  Manual  for  FCUs,  the  FCU 
Supervisory  Committee  Guidelines,  or  a 
NCUA  Letter  to  Credit  Unions? 

4.  Are  there  any  issues  of  (1)  IRPS 
timing,  any  desired  phase-in,  phase-out^ 
or  grand&thering  of  any  IRPS 
withdrawal,  redesignation,  or  transfer, 
or  of  (2)  IRPS  potential  placement — 
which  specific  regulation  or  directive 


should  contain  the  information 
ciurently  included  in  an  IRPS? 

5.  Are  there  any  IRPS  that  you  believe 
need  to  be  substantially  reworked  or 
clarified?  If  so.  please  provide  details. 

(a).  How  would  your  changes  affect 
the  benefits  provided  by  each  IRPS? 

(b).  Would  your  changes  affect  the 
burdens  imposed  on  credit  unions? 

(c).  Along  with  your  comments 
concerning  all  the  IRPS,  what  specific 
changes  or  revisions,  if  any,  do  you  feel 
need  to  be  made  to  IRPS  83-3,  FCU 
Leasing  of  Personal  Property  to 
Members? 

6.  Do  any  of  the  IRPS  overlap  or 
conflict  with  other  federal,  state,  or  local 
laws  or  regiiJations?  Are  any  issues  of 
federalism  or  preemption  raised?  If  a 
conflict  exists,  can  NCUA  take  a  less 
intrusive  approach  while  maintaining 
the  goals  of  a  particular  IRPS? 

7.  What  effects,  if  any.  have  changes 
in  relevant  technology,  economic 
conditions,  or  business  protocols  had  on 
any  of  the  IRPS? 

8.  Do  you  think  that  the  IRPS  NCUA 
proposes  to  maintain  should  be 
republished  in  the  CFR  as  an  Appendix 
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to  their  relevant  CFR  Part?  If  not,  do  you 
think  that  the  IRPS  NCUA  proposes  to 
maintain  should  be  renumbered? 

By  the  National  Credit  Union  Board  on 
March  7, 1997. 
Becky  Baker, 
Secretary  to  the  Board. 
(FR  Doc.  97-6381  Filed  3-12-97;  8:45  am) 
MLUNG  CODE  7S3S-01-P 


12  CFR  Chapter  VII 

Federal  Credit  Union  Bylaws 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comments. 

SUftNNARY:  The  NCUA  Board  proposes  to 
revise  and  reorganize  its  Federal  Credit 
Union  Bylaws  and  Federal  Credit  Union 
Standard  Bylaw  Amendments  in 
connection  with  its  Regulation  Review 
Program  (Program).  This  proposal  is  one 
component  of  the  Program  to  update 
and  streamline  NCUA  regulations,  focus 
regulations  on  key  safety  and  soundness 
concerns  and  agency  objectives,  and 
eliminate  requirements  that  impose 
inefficient  and  costly  regulatory  burdens 
on  federally  insured  credit  unions.  The 
purpose  of  this  notice  is  to  solicit 
comments  to  help  guide  the  preparation 
of  a  proposed  rule  which  would  clarify, 
revise  and  reorganize  existing  FCU 
Bylaws  and  eliminate  bylaws  that  are 
obsolete.  This  notice  presents  only  a 
general  description  of  the  bylaw 
changes  being  considered  and  includes 
no  regulatory  text.  Comments  will  again 
be  solicited  when  a  proposed  rule  is 
issued  with  regulatory  text. 
DATES:  Comments  must  be  received  by 
May  12,  1997. 

ADDRESSES:  Comments  should  be 
directed  to  Becky  Baker,  Secretary  of  the 
Board.  Mail  or  hand-deliver  comments 
to:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428.  Fax 
comments  to  (703)  518-6319.  E-mail 
comments  to  boardmail@ncua.gov. 
Please  send  comments  by  one  method 
only. 

FOR  FURTHER  INFORMATION  CONTACT^: 
Mary  F.  Rupp,  Staff  Attorney,  Office  of 
General  Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria.  Virginia  22314-3428  or 
telephone:  (703)  518-6540. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (CDRI)(12 
U.S.C.  §  4803(a))  requires  the 


Comptroller  of  the  Currency,  the  Federal 
Reserve  Board,  the  Federal  Deposit 
Insurance  Corporation  and  the  Office  of 
Thrift  Supervision  to  review  their 
regulations  in  order  to  streamline  and 
modify  their  regulations  to  improve 
efficiency,  reduce  unnecessary  costs, 
eliminate  unwarranted  constraints  on 
credit  availability  and  to  work  jointly  to 
make  uniform  all  regulations  and 
guidelines  implementing  common 
statutory  or  supervisory  policy. 
Although  not  statutorily  mandated  to 
engage  in  the  review,  the  NCUA  Board 
agrees  with  the  policies  and  goals  set 
forth  in  the  CDRI  and  has  voluntarily  set 
up  its  own  Program. 

The  goal  of  the  Program  is  to  review 
all  of  the  NCUA's  rules  and  regulations 
to  eliminate  regulatory  requirements 
that  impose  inefficient  and  costly 
regulatory  burdens  on  federally  insured 
credit  unions,  to  eliminate  requirements 
that  do  not  contribute  significantly  to 
maintaining  safety  and  soundness,  and 
to  revise  rules  that  do  not  effectively 
advance  the  NCUA's  other  goals  and 
statutory  responsibilities.  This  review 
process  will  be  ongoing.  It  began  in 
1995  with  a  complete  revision  of  part 
741,  Requirements  for  Insurance.' 

FCU  Bylaws 

Section  108  of  the  FCU  Act,  12  U.S.C. 
1758,  requires  the  NCUA  Board  to 
prepare  bylaws  which  shall  be  used  by 
all  FCUs.  Currently,  the  bylaws  are 
approved  by  the  NCUA  Board  and 
published  in  two  manuals,  Federal 
Credit  Union  Bylaws  ^  (FCU  Bylaws) 
and  Federal  Credit  Union  Standard 
Bylaw  Amendments  and  Guidelines  ^ 
(Standard  Bylaw  Amendments).  The 
manuals  are  made  available  to  FCUs 
upon  request.  The  bylaws  contained  in 
the  two  manuals  may  be  adopted  by  an 
FCU  without  approval  from  NCUA.  An 
FCU  must  request  approval  to  adopt  a 
bylaw  not  contained  in  the  manuals 
(nonstandard  bylaw  amendment)  from 
its  Regional  Director.  The  Regional 
Director  reviews  all  of  the  requests. 
After  consulting  with  the  other  Regional 
Directors  and  the  Office  of  General 
Counsel,  the  Regional  Director  advises 
the  FCU  whether  its  nonstandard  bylaw 
amendment  has  been  approved.  As  the 
requests  for  nonstandard  amendments 
continue  to  increase,  the  process  has 
become  burdensome  for  FCUs  and 
NCUA  staff. 

Request  for  Comments 

There  are  several  problems  associated 
vfrith  the  current  FCU  Bylaws  and 


Standard  Bylaw  Amendments.  Below  is 
a  general  discussion  of  some  of  the 
problem  areas  and  a  request  for 
comment. 

1.  FCU  Bylaws  and  Standard  Bylaw 
Amendments  are  not  published  in  the 
Federal  Register  or  codified  in  NCUA's 
Regulations.  This  is  problematic  for  two 
reasons.  First,  the  bylaws  are  not  easily 
accessible  to  the  general  public,  to  the 
same  extent  as  they  would  be  if  they 
were  incorporated  into  NCUA's 
Regulations  and  published  in  the  CFR. 
Second,  a  federal  court  ^  held  that 
NCUA's  interpretation  of  its  bylaws  is 
accorded  deference  only  if  issued  as  a 
regulation.  In  order  to  ensure  that  its 
bylaws  are  enforceable,  the  Board  is 
considering  publishing  them  as  a 
regulation.  However,  this  would  limit 
the  Board's  flexibility.  Notice  and 
comment  rulemaking  would  be  required 
to  effect  changes.  The  Board  suggests  a 
process  where  annually  a  proposal  is 
submitted  to  the  Board  to  adopt  changes 
to  the  bylaws.  The  proposal  will  be 
based  upon  the  requests  received  by  the 
six  Regions  for  bylaw  amendments 
throughout  the  prior  year.  Under  this 
model,  there  would  no  longer  be 
nonstandard  amendments.  This  may 
create  a  hardship  for  an  FCU  with 
unique  circumstances.  The  Board  is 
interested  in  receiving  comments  on 
alternative  ways  to  deal  with  this  issue. 

2.  Permissible  bylaws  for  FCUs  are 
currently  contained  in  two  publications. 
In  order  to  simplify  the  selection 
procedure  for  FCUs  the  Board  believes 
that  all  FCU  bylaws  should  be 
published  in  one  place,  either  the 
regulations  or  one  manual.  It  is 
envisioned  that  the  revised  bylaws  will 
be  more  flexible  by  having  more  fill  in 
the  blanks,  so  that  one  bylaw  can  be 
modified  to  suit  the  needs  of  FCUs  with 
vastly  different  operations.  In  the  event 
alternative  bylaws  are  necessary,  they 
will  be  published  side  by  side  and  an 
FCU  will  choose  the  one  most  suited  to 
its  operation. 

3.  Many  of  the  current  FCU  Bylaws 
and  Standard  Bylaw  Amendments  are 
duplicative  and  outdated.  The  bylaws 
have  not  be6n  thoroughly  updated  for 
many  years.  By  eliminating  imnecessary 
bylaws,  NCUA  hopes  to  reduce 
regulatory  compliance  costs. 

Some  obvious  examples  of  outdated 
or  duplicative  provisions  that  can  be 
deleted  are: 

•  Article  in.  Section  3— Delete  the  6 
month  time  requirement  allowed  to  pay 
one  share  (outdated); 
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•  Article  m.  Section  4 — Delete  the  $1 
transfer  fee  (outdated); 

•  Article  rV — Delete  the  reference  to 
passbook  accounts  (outdated); 

•  Article  Xni — Delete  this  section  on 
reserves  (duplicative  of  the  regulations); 
and 

•  Article  XX — Delete  this  section  on 
operation  following  an  attack  on  the 
United  States  (outdated). 

In  conjunction  with  deleting  the 
outdated  provisions,  NCUA  is 
coihmitted  to  ensuring  that  FCUs 
operate  under  state-of-the-art  corporate 
governance  procedures.  Wherever 
possible,  consistent  with  safety  and 
soundness  and  fairness  to  members,  we 
are  seeking  to  move  toward  greater 
flexibility.  Some  of  the  areas  that  we 
have  identified  for  modernization  and 
flexibility  are  Article  V,  Meeting  of 
Members;  Article  VI,  Elections;  Article 
VII,  Board  of  Directors;  and  Article  VIII, 
Board  Officers,  Management  Officials 
and  Executive  Committee.  Comments  on 
how  to  modernize  these  provisions,  as 
well  as  other  areas  in  need  of 
modernization,  are  requested. 

4.  Upon  revision  of  the  bylaws, 
should  FCUs  be  required  to  adopt  the 
revised  FCU  Bylaws?  Th&  Board  is 
grappling  with  the  issue  of  whether 
FCUs  should  be  required  to  adopt  the 
revised  bylaws.  On  the  one  hand,  the 
Board  believes  that  consistent  bylaws 
among  FCUs  is  preferable.  On  the  other 
hand,  the  Board  recognizes  that  a 
complete  revision  of  an  FCU's  bylaws 
may  create  a  hardship  for  some  FCUs. 
The  Board  requests  comment  on 
whether  all  FCUs  should  be  required  to 
adopt  the  new  bylaws  and  if  so,  what 
would  be  a  reasonable  time-frame  for 
compliance. 

The  NCUA  Board  is  seeking 
comments  on  all  of  the  above  mentioned 
possible  means  of  simplifying  and 
modernizing  the  bylaws,  including  the 
likely  effect  of  such  changes  on  the 
FCUs  and  their  members.  The  Board  is 
also  seeking  suggestions  on  any  other 
ways  that  the  bylaws  might  be 
streamlined,  simplified  and  clarified. 
Based  upon  the  comments,  the  Board 
will  issue  a  proposed  rule  with 
proposed  bylaws  and  another  request 
for  comments.  Based  upon  those 
comments,  the  Board  will  issue  a  final 
rule. 

By  the  National  Credit  Union 
Administration  Board  on  March  7, 1997. 
Becky  Baker. 
Secretary  of  the  Board. 
[FR  Doc.  97-6380  Filed  3-12-97;  8:45  am] 
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12  CFR  Parts  701.  712  and  740 

Organization  and  Operations  of 
Federal  Credit  Unions;  Credit  Union 
Service  Organizations;  Advertising 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  NCUA  is  proposing  to 
update,  clarify  and  streamline  existing 
rules  concerning  credit  union  service 
organizations  (CUSOs).  a  common 
means  of  outside  provision  of  services 
to  federal  credit  unions  (FCUs)  and  to 
credit  union  members.  The  intended 
effect  of  the  proposal  is  to  reduce 
regulatory  burden,  maintain  safefy  and 
soiuidness,  and  ensure  the  continuity 
and  growth  of  services  to  FCUs  and 
their  members  conducted  through 
CUSOs.  Related  conforming  changes  are 
also  proposed  to  amend  NCUA's  rules 
on  credit  union  service  contract  and 
credit  union  advertising  requirements. 

DATES:  Comments  must  be  received  on 
or  before  May  12, 1997. 

ADDRESSES:  Comments  should  be 
directed  to  Becky  Baker,  Secretary  of  the 
Board.  Mail  or  hand-deliver  comments 
to:  National  Credit  Union 
Administration.  1775  Ehike  Street, 
Alexandria,  Virginia  22314-3428.  Fax 
comments  to  (703)  518-6319.  Post 
comments  on  NCUA's  electronic 
bulletin  board  by  dialing  (703)  518- 
6480  or  to  NCUA's  webpage  on  the 
Internet  at  http.www@NCUA.gov. 
Please  send  comments  by  one  method 
only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  "Sparky"  Conrey,  Staff  Attorney, 
Division  of  Operations.  Office  of 
General  Counsel,  at  the  above  address  or 
telephone:  (703)  518-6540;  or  Linda 
Groth,  State  Program  Officer,  Division  of 
Supervision.  Office  of  Examination  and 
Insurance,  at  the  above  address  or 
telephone:  (703)  518-6360. 

SUPPLEMENTARY  INFORMATKW: 

I.  Background  and  Discussion 

A.  General 

In  1977.  Section  107  of  the  Federal 
Credit  Union  Act  (12  U.S.C.  1757)  was 
amended  to  authorize  federal  credit 
unions  (FCUs)  to  invest  in.  and  make 
loans  to,  CUSOs  subject  to  certain 
funding  limits  and  other  regulatory 
restrictions.  The  first  CUSO  rule  was 
promulgated  in  1979;  the  last  major 
revision  of  this  rule  was  in  1986.  In 
general,  the  results  of  the  1986  revision 
have  been  very  positive.  Nonetheless, 
over  ten  years  of  experience  with  the 
regulation  indicates  that  there  may  be  a 


need  for  additional  simplification, 
clarification,  and  improvement. 

In  particular.  NCIJA  is  aware  that 
certain  business  and  legal  developments 
make  this  a  good  time  to  review  and 
update  the  CUSO  rule.  NCUA  staff 
researched  the  relevant  regulations, 
guidance,  legal  interpretations  and 
reporting  requirements  of  NCUA  and 
the  other  federal  financial  institution 
regulators.  In  addition,  NCUA  is 
conducting  a  review  of  its  regulations 
pursuant  to  the  Regulatory  Reinvention 
Initiative  of  the  Vice  President's 
National  Performance  Review  and  the 
NCUA  Board's  Regulatory  Relief  Project. 
The  purpose  of  this  notice  of  proposed 
rulemaking  is  to  identify  and  request 
public  comment  on  reducing  regulatory 
burden  and  increasing  the  flexibility 
and  usefulness  of  CUSOs,  while 
ensuring  the  safefy  and  soundness  of 
FCUs  and  the  National  Credit  Union 
Share  Insurance  Fund  (NCUSIF). 

In  providing  comments  upon  the 
proposed  rule,  conunenters  are 
requested  to  keep  in  mind  the  needs  of 
small  credit  unions,  especially 
communify  development  and  low- 
income  designated  credit  unions  and 
their  members.  CUSOs  provide  an  ideal 
means  for  smaller  credit  unions  to 
expand  the  types  of  products  and 
services  offered  to  their  memberships, 
offer  economies  of  scale,  enhance 
members'  lives,  and  increase  hours  of 
service  and  locations,  through 
automated  teller  machines  (ATMs), 
service  centers,  and  other  CUSO 
services.  CUSOs  can  result  in  more 
favorable  penetration  rates  of  potential 
members  through  availabilify  of 
financial  services  that  might  not 
otherwise  be  available  and  can  result  in 
a  transfer  of  knowledge  and  expertise 
bom  larger,  full-service  credit  unions  to 
smaller,  more  limited  service  credit 
unions,  which  can  have  long-term 
positive  implications  upon  safefy  and 
soundness.  Lately,  NCUA  has  been 
concerned  over  some  reports  that 
smaller  credit  unions  have  been  unable 
to  meet  minimum  investment  or  other 
eligibilify  requirements  in  order  to 
partake  of  CUSO  services.  For  this 
reason,  NCUA  is  weighing  various 
options  to  increase  smaller  credit  union 
utilization  of  CUSO  services.  One  means 
might  be  through  informal  guidance, 
such  as  an  NCUA  Letter  to  Credit 
Unions,  regarding  smaller  credit  union 
participation  in  CUSOs.  Another  means 
might  be  through  informal 
understandings  with  the  CUSO  industry 
regarding  possible  incentives  to  be 
offered  to  smaller  credit  imions,  such  as 
a  reduction  in,  or  waiver  of.  ordinary 
transaction  charges,  or  a  lowered 
inininiiim  investment  or  deposit  amotuit 
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in  order  to  obtain  CUSO  services.  For 
example.  NCUA  is  currently  reviewing 
Interpretive  Ruling  and  Policy 
Statement  (IRPS)  No.  79-6.  Donations/ 
Contributions.  44  FR  56691  (October  2. 
1979)  to  determine  whether  restrictions 
are  necessary  upon  the  donative  and 
charitable  activity  of  FCUs  to  other 
credit  unions.  NCUA  might  also 
consider  express  authority  for  de 
minimis  equity  investments  in 
community  organizations,  such  as 
certain  CUSOs.  as  part  of  the  IRPS  79- 
6  review.  Certainly.  NCUA  is  interested 
in  soliciting  comments  on  these,  and 
other,  ideas  to  increase  the  availability 
of  CUSO  services  to  small  credit  unions, 
their  members,  and  their  potential 
members. 

NCUA  notes  that  the  proposed 
corporate  credit  union  rule  contains  a 
new  section  on  corporate  CUSOs  that 
would  apply  instead  of  the  provisions  of 
the  natiual  person  credit  union  CUSO 
rule,  as  is  the  case  currently.  Proposed 
Rule,  61  FR  28085.  28106  (June  4,  1996). 
Therefore,  while  any  corporate  credit 
unions  are  welcome  to  comment  on  this 
proposal,  such  credit  unions  should 
keep  in  mind  the  possibility  that  this 
rule  may  not  apply  to  their  institutions. 

B.  Section-by- Section  Analysis 

Proposed  Section  701.26(b).  Credit 
Union  Service  Contracts 

NCUA  solicits  comments  on  whether 
current  section  701.26(b)  of  its  rules 
should  be  removed.  That  section  states 
that  when  a  vendor  service  contract 
requires  the  advance  payment  of  more 
than  3  months,  such  payment  is  deemed 
an  investment  in  a  CUSO  subject  to 
section  701.27  of  NCUA's  rules.  Current 
business  practices  of  many  vendors 
either  require  such  payments  or  give  a 
discount  to  the  purchasing  credit  union 
for  paying  in  advance.  Not  all  vendors 
are  CUSCJs.  or  lend  themselves  to 
having  the  CUSO  rule  applied  to  them. 
NCUA  asks  whether  section  701.26(b)  is 
outdated,  imposes  regulatory  burdens, 
and  is  unnecessary.  It  is  proposed  to  be 
removed. 

Proposed  Part  712 

In  order  to  assist  readers  of  the  CUSO 
rule,  NCUA  proposes  to  remove  current 
section  701.27  and  replace  it  with  a  new 
Part  712,  which  Part  is  now  unoccupied. 
Since  the  rule  applies  to  FCUs,  but  is  of 
much  interest  to  other  parties,  such  as 
CUSOs  and  other  CUSO  investors,  it  is 
hoped  that  by  giving  CUSOs  their  own 
section  of  NCUA's  Rules  and 
Regulations,  the  rule  will  be  more 
prominently  featured  and  better  known, 
resulting  in  increased  compliance  and 
in  a  reduction  of  NCUA  ataCf  time  spent 


interpreting  the  regulation  to  interested 
parties.  Raising  the  rule  to  a  part  also 
results  in  more  convenient  citations 
with  fewer  subsections.  The  most 
noticeable  change  in  proposed  Part  712 
is  the  use  of  a  Plain  English  question 
and  answer  format.  Plain  English  is 
being  promoted  within  the  Federal 
government  as  a  means  to  increase 
regulatory  comprehension  and 
compliance  for  users  of  regulations.  An 
intended  consequence  of  this  format, 
other  than  anticipated  increased 
compliance,  is  a  lessening  of 
misunderstandings  caused  by  vague  or 
unclear  standard  regulatory  language, 
which  also  results  in  increased 
administrative  efficiency.  This  revision 
and  redesignation  is  done  in  the  spirit 
of  regulatory  review,  reinvention,  and 
renewal.  Conunent  is  requested  on  the 
use  of  the  Plain  English  format,  or 
alternative  formats  that  could  be  used  to 
achieve  the  goals  of  the  Plain  English 
movement. 

Proposed  Section  712.1,  What  does  this 
part  cover? 

Proposed  section  712.1  condenses 
existing  section  701.27(a),  Scope,  by 
eliminating  statutory  citations  and  a 
summary  of  rule  requirements 
contained  elsewhere  in  the  rule.  No 
change  in  the  scope  of  the  rule  is 
intended  by  the  proposed  amendment. 

The  term  "affiliated  credit  union"  is 
used  to  represent  the  spectrum  of  credit 
unions  that  are  eligible  to  make  the 
services  of  a  CUSO  available  to  their 
membership  within  the  customer  base 
requirements  of  the  CUSO  rule.  Under 
the  current  rule,  "affiliated  credit 
unions"  are  those  credit  unions  that 
either  invest  in,  or  lend  to,  a  particular 
CUSO.  FCUs  that  are  not  an  "affiliated 
credit  union"  of  a  CUSO  may  allow 
services  of  that  CUSO  to  be  available  to 
their  membership  through  the  group 
purchasing  rule.  12  CFR  Part  721.  The 
current  arrangement  has  the  effect  of 
making  members  of  non-affiliated  credit 
unions  count  as  nonmembers  for 
purposes  of  the  customer  base 
requirements  of  the  CUSO  rule.  To 
correct  this  anomaly,  the  proposed 
revision  adds  to  the  definition  of 
"affiliated  credit  union"  those  credit 
unions  that  simply  contract  with  a 
CUSO  for  provision  of  services 
(something  currently  done  under  the 
group  purchasing  rule),  in  addition  to 
investor  and  lender  credit  unions  of  the 
CUSO.  The  result  of  this  is  not  to 
penalize  CUSOs  for  serving  members  of 
credit  unions  that  may  be  p>ermissibly 
served  under  the  group  purchasing  rule. 
Comments  are  requested  on  whether 
this  amendment  realizes  its  goal  of 
permitting  CUSO  services  to  continue  to 


be  provided  to  credit  imion  members  of 
credit  unions  not  investing  in,  or 
lending  to,  the  CUSO  without  violating 
CUSO  customer  base  requirements. 

In  the  interests  of  Plain  English,  the 
term  "affiliated  credit  union"  is 
shortened  to  "you"  in  most  of  Part  712. 
When  a  requirement  applies  only  to 
affiliated  credit  unions  that  have  loans 
to,  or  investments  in,  CUSOs  (e.g., 
proposed  sections  712.2(a-c),  712.3(a-d), 
712.4(a),  712.7.  and  712.9)  or  to 
affiliated  credit  unions  with  a  10% 
equity  interest  in  a  CUSO  (e.g., 
proposed  section  712.4(b)).  the 
narrowed  application  is  noted  in  the 
adjacent  rule  language.  Therefore, 
readers  should  be  careful  to  read  the 
term  "you"  in  context  of  surrounding 
language.  "You"  does  not  mean  all 
affiliated  credit  unions  at  all  times  in  all 
places. 

Proposed  Section  712.2.  How  much  can 
you  invest  in.  or  loan  to.  CUSOs.  and 
what  parties  may  be  involved? 

The  proposed  revision  would 
eliminate  existing  section  701.27(b), 
Limits  imposed  by  the  FCU  Act,  as 
being  repetitive  of  other  rule  provisions. 
The  statutory  provisions  of  the  FCU  Act 
are,  and  would  continue  to  be  under  the 
proposal,  completely  incorporated  into 
other  provisions  of  the  CUSO  rule. 
Provisions  concerning  funding 
limitations  and  CUSO  parties,  currently 
in  section  701.27(d)(1).  would  be 
contained  in  proposed  section  712.2. 

Proposed  Limits  on  Funding 

The  funding  limitations  contained  in 
proposed  section  701.2  (a)  and  (b)  are 
statutory  in  nature  and  required  by 
Sections  107(5)(D)  and  (7)(I)  of  the  FCU 
Act.  12  U.S.C.  1757(5){D)  and  (7)(I).  An 
FCU  cannot  invest  more  than  one 
percent  of  its  paid-in  and  unimpaired 
capital  and  surplus  in  CUSOs.  Nor  can 
an  FCU  loan  more  than  one  percent  of 
its  paid-in  and  unimpaired  capital  and 
surplus  to  CUSOs.  Paid-in  and 
unimpaired  capital  and  surplus  means 
shares  and  undivided  earnings. 

NCUA  staff  would  like  to  clarify  the 
scope  of  covered  CUSO  investments  and 
loans.  In  the  past.  NCUA  has  deemed  all 
of  the  following  to  be  either  loan  or 
investment  equivalents  in  the  context  of 
the  CUSO  rule:  standby  letter  of  credit 
issued  by  an  FCU  to  cover  a  CUSO;  sale 
and  leaseback  transactions;  installment 
sales  and  other  similar  equipment 
financings;  payment  of  CUSO  expenses 
by  FCU.  such  as  subsidies;  guarantees  of 
CUSO  debt  or  purchase  of  CUSO 
debentures;  FCU  pledge  and  guarantee 
of  loans  from  other  entities  to  the  CUSO; 
and  FCU  spin-off  of  assets  to  CUSOs. 
All  of  these  loan  and  investment  cash 
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equivalents  are  used  in  determining  the 
actual  aggregate  cash  outlay  figure. 

For  compliance  purposes,  FCUs 
should  generally  use  the  aggregate  cash 
outlay  figure  in  order  to  compute  the 
regulatory  CUSO  investment  and  loan 
limits.  This  number  would  equal  the 
total  amount  of  FCU  funds  either 
invested  in,  lent  to,  or  available  to  be 
lent  under  a  line  of  credit  with  the  FCU 
to.  the  CUSO.  If  an  FCU  accounts  for  its 
CUSO  using  the  cost  method  consistent 
with  Generally  Accepted  Accounting 
Principles  (GAAP)  and  writes  down  the 
investment  because  of  other  than 
temporary  impairment,  the  written 
down  amount  becomes  the  new  basis 
and  computes  into  the  new  aggregate 
cash  outlay  figure. 

Calculation  of  the  CUSO  funding 
limits  is  a  separate  issue  from  reporting 
CUSO  investments  and  loans  under 
GAAP.  GAAP  requires  one  of  three 
measurement  options — the  cost  method, 
equity  method,  or  consolidated  financial 
statements — depending  upon  the  degree 
of  ownership  an  FCU  has  in  a  CUSO. 
FCU  financial  reporting  of  CUSO 
activity  should  follow  GAAP.  The 
definition  of  "paid-in  and  unimpaired 
capital  and  surplus"  is  unchanged  in 
the  proposal  from  the  current  definition 
in  section  701.27(c)(4).  The  content  of 
the  provision  regarding  parties  eligible 
to  be  CUSO  investors  or  lenders, 
proposed  section  712.2(c).  remains 
unchanged  from  the  current  reference  in 
section  701.27(d)(1). 

Proposed  Section  712.3,  What  are  the 
characteristics  of,  and  what 
requirements  apply  to,  CUSOs? 

The  proposed  revision  incorporates 
existing  provisions  on  Structure, 
currently  section  701.27(d)(2),  Customer 
base,  currently  section  701.27(d)(4), 
Accounting  procedures  and  access  to 
information,  cvurently  section 
701.27(d)(7),  and  Compliance  with  other 
laws,  currently  section  701.27(e),  into 
tiew  section  712.3. 

Proposed  Structure 

For  consistency  purposes,  NCUA 
proposes  to  add  the  limited  liability 
company  (LLC)  format  to  the  existing 
permissible  CUSO  entity  structures  in 
proposed  section  712.3(a).  Definitions 
for  three  new  terms  are  proposed  to  be 
added  to  this  paragraph,  "corporation," 
"limited  liability  company."  and 
"limited  partnership."  The  terms 
"corporation"  and  "limited 
partnership"  are  meant  to  clarify 
existing  NCUA  interpretations  regarding 
the  current,  permissible  forms  of  a 
CUSO.  Corporations  are  creatures  of 
statute,  generally  formed  by  a 
combination  of  steps,  including  the 


filing  of  articles  of  incorporation,  the 
drafting  and  implementation  of  bylaws, 
£md  being  capitalized  through  the 
issuance  of  stock  and/or  bonds.  A 
limited  partnership  is  also  a  creature  of 
statute,  generally  formed  by  filing  with 
the  state  a  certificate  of  limited 
partnership.  Many  limited  partnerships 
also  have  a  limited  partnership 
agreement  which  details  partnership 
specifics.  Similar  to  both  corporations 
and  limited  partnerships,  an  LLC  is  a 
noncorporate  business  in  which  all  of 
the  member-owpers  have  limited 
liability  and  in  which  members  can 
actively  participate  in  management. 
Generally,  an  LLC  is  created  by  filing 
articles  of  organization  with  the  state. 
Most  LLCs  also  have  an  operating 
agreement,  which  sets  forth  the 
managers'  and  members'  rights  and 
obligations  and  management  specifics. 
In  some  states,  the  LLC  format  provides 
investors  limited  liability  equivalent  to 
that  of  the  corporation  or  limited 
partnership  formats.  However,  in  many 
states  the  LLC  laws  have  not  yet  been 
tested  and  upheld  in  the  courts,  and 
state  laws  are  not  uniform. 

NCUA  views  the  lack  of  LLC  law 
uniformity  among  the  various  states  as 
a  problem.  States  have  often  relied  upon 
uniform  acts  to  provide  consistency  and 
promote  comity  between  the  various 
states.  For  examples,  many  states  have 
adopted  a  form  of  either  the  Model 
Business  Corporation  Act  or  the  Revised 
Model  Business  Corporation  Act,  and 
most  states  have  adopted  either  the 
Uniform  Limited  Partnership  Act  or  the 
Revised  Uniform  Limited  Partnership 
Act  NCUA  has  had  many  years  of 
experience  with  these  imiform  laws 
through  CUSOs  formed  in  both  the 
corporate  format  and  limited 
partnership  format.  However,  unlike  the 
uniform  corporation  and  limited 
partnership  laws,  the  Uniform  Limited 
Liability  Company  Act  (ULLCA), 
adopted  by  the  National  Conference  of 
Commissioners  on  Uniform  State  Laws 
in  1994,  has  not  been  adopted  by  any 
states. 

Other  potential  negatives  also  exist 
For  example,  most  states  permit  any 
LLC  member  to  withdraw  from  an  LLC 
at  any  time  and  receive  the  fair  market 
value  of  his  or  her  membership  interest 
This  can  trigger  a  capital  crisis  or  act  as 
a  means  for  LLC  members  holding  larger 
interests  to  control  other  LLC  members 
to  the  detriment  of  the  LLC.  This 
potential  instability  may  make  it  harder 
for  the  LLC  CUSO  to  attract  working 
capital  and  talented  employees.  In 
addition,  most  LLC  acts  specify  that 
each  LLC  member  is  entitled  to  an  equal 
vote  on  each  LLC  matter  and  that  each 
member  has  full  power  and  authority  to 


act  as  an  agent  of  the  LLC.  Most  LLC 
acts,  while  permitting  LLC  economic 
interests  to  be  freely  transferable,  permit 
management  (voting  and  agency  rights) 
to  be  transferable  only  with  the  consent 
of  all  other  LLC  members.  These  unique 
strictures  of  the  LLC  format  may  lead  to 
management,  operational,  and 
accountability  problems  not  seen  in  the 
corporate  and  limited  partnership 
formats.  Also,  taxation  issues  regarding 
a  nonprofit,  nontaxable  entity's 
investment  in  an  LLC  are  unclear. 
NCUA  solicits  information  regarding  the 
likely  taxation  of  a  nonprofit, 
nontaxable  entity's  investment  as  an 
LLC  member.  In  particular,  NCUA  is 
interested  in  reviewing  an  Internal 
Revenue  Service  (IRS)  advance  ruling 
regarding  this  issue.  If  one  does  not 
currently  exist  NCUA  may  suspend  a 
resolution  of  the  LLC  issue  until  such  an 
IRS  advance  ruling  does  exist 

It  is  critical  that  a  CUSO  be  of  a 
proven  format  that  will  insulate  FCU 
investors  from  liabilities  incurred  by  the 
CUSO.  The  proposal  limits  the 
availability  of  the  LLC  format  to  those 
states  where  £in  FCU  can  obtain  written 
legal  advice  that  the  state  of  formation's 
laws  will  provide  limited  liability  to  the 
investing  FCU  equivalent  to  that  of  a 
shareholder  in  a  corporation  or  as  a 
limited  partner  in  a  limited  partnership.' 
However,  comment  is  requested  on 
other  alternative  definitions  that  would - 
provide  equal  assurance  to  NCUA  of  the 
limited  liability  available  to  LLCs  in 
various  states.  Attention  to  issues  of 
ease  of  examination,  administrative 
application,  and  enforcement  should 
also  be  {>aid. 

NCUA  notes  that  CUSOs,  as  state- 
chartered  entities,  are  subject  to  relevant 
fiederal,  state  and  local  taxes.  Being 
taxable  entities.  CUSOs  may  take 
advantage  of  appropriate  tax  options, 
such  as  electing  cooperative  tax  statiis 
in  a  proper  situation. 

However,  CUSOs  will  not  be 
permitted  to  attempt  to  evade  NCUA's 
statutory  and  regulatory  requirements. 
For  example,  the  CUSO  rule  applies  to 
all  levels  or  tiers  of  a  CUSO's  structure. 
Therefore,  any  entity  in  which  a  CUSO 
invests  will  also  be  treated  as  a  CUSO 
subject  to  the  CUSO  rule.  In  other 
words,  all  tiers  of  a  CU^  are  also 
CUSOs.  Also,  a  CUSO  will  not  be 
permitted  to  evade  the  limited  liability 
insulation  of  the  limited  partnerehip 
format  by  forming  a  corporation  CUSO 
to  be  a  general  partner  of  a  limited 
partnership  CUSO.  Substance  over  fonn 
will  control,  and  NCUA  will  collapse 
such  a  transaction  to  its  essence 
deeming  it  the  formation  of  a  general 
partnership  CUSO,  which  is  now,  and  is 
proposed  to  remain,  impermissible. 
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Proposed  Customer  Base 

Proposed  section  712.3(b)  deletes  the 
cross-reference  for  the  definition  of 
"affiliated  credit  union"  to  the 
definitions  paragraph  that  appears  in 
current  section  701.27(d)(4).  The 
proposed  rule  has  no  separate  paragraph 
for  definitions:  instead,  definitions 
appear  next  to  their  first  use  in  the 
regulatory  text.  Otherwise,  the  content 
of  the  proposed  section  712.3(b)  remains 
unchanged  from  current  section 
701.27(d)(4).  NCUA  is  soliciting 
comments  on  whether  further  guidance 
should  be  o^ered  on  the  definition  of 
"primarily  serves"  in  the  customer  base 
requirement.  In  the  1986  final  dJSO 
rule  preamble,  the  Board  stated  that 
defining  the  term  as  a  percentage  of 
business  or  percentage  of  customers 
could  prove  arbitrary.  In  the  past, 
NCUA's  definition  of  the  term 
"primarily  serves"  has  depended  upon 
several  variables,  such  as:  type  of 
busine8s(es)  provided;  number  of 
affiliated  members  served;  gross  or  net 
revenues  derived  horn  affiliated 
members;  amount  of  affiliated  members' 
assets  under  management;  number  of 
policies  sold  to  affiliated  members: 
number  of  services  provided  to  affiliated 
members;  and  availability/access  of 
services  to  affiliated  members.  Since 
CUSO  permissible  services  and 
activities  vary  so  much  by  business,  and 
since  many  CUSOs  are  engaged  in 
multiple  permissible  services  and 
activities,  coming  to  a  simple  standard 
applicable  to  all  lines  of  business  and 
all  CUSOs  is  problematic.  Still,  if  a 
simple,  equitable  standard  could  be 
applied,  NCUA  may  not  be  adverse  to 
using  it.  In  providing  comments, 
commenters  are  asked  to  consider  the 
issues  of  ease  of  administrative 
application  and  enforcement. 

Proposed  FCU  and  CUSO  Accoimting; 
Access  to  Information 

Proposed  sections  712.3(c)  and  (d) 
contain  no  changes  hom  current 
sections  701.27(d)(7)(i)  and  (ii). 
However,  NCUA  would  like  to  obtain 
comment  on  a  few  aspects  of  the  current 
rule.  First,  NCUA  is  soliciting  comments 
on  whether  NCUA  examination  and 
supervision  authority  over  CUSOs 
should  be  strengthened.  Both  the  Office 
of  Thrift  Supervision  (OTS),  which 
charters  and  supervises  federal  savings 
associations,  and  the  Office  of  the 
Comptroller  of  the  Currency  (OOC), 
which  charters  and  supervises  national 
banks,  subject  their  regulated  financial 
institutions'  subsidiaries  to  examination 
and  supervision  "in  the  same  manner 
and  to  the  same  extent"  as  the  parent 
financial  institution.  12  CFR 


5.34(d)(3)(OCC)  and  559.3(oMOTS). 
NCUA  beUeves  that  this  approach  might 
be  superior  to  the  current  approach  of 
a  contractual  right  of  review  in  several 
ways.  It  would  make  it  easier  for  NCUA 
to  react  quickly  and  more  directly  to 
situations  involving  CUSO  safety  and 
soundness.  It  would  also  enable  NCUA 
to  better  protect  the  NCUSIF  from 
potential  FCU  losses  due  to  CUSO 
losses.  Presently.  NCUA's  main  recourse 
is  through  threatened  divestments  or 
disposals  of  CUSO  interests  and  loans. 
NCUA  is  also  concerned  that  CUSOs 
performing  critical,  core  functions  for 
affiliated  credit  unions.*  may 
disastrously  affect  affiliated  credit  union 
services  if  the  CUSOs  were  to  fail, 
suspend  services,  or  experience  another 
situation  resulting  in  discontinuance  of 
services.  For  example  in  instances 
where  member  transactions  flow 
through  the  CUSO,  credit  unions  could 
be  at  risk  of  losing  much  more  than  the 
amount  of  their  CUSO  investment  or 
loan.  However,  NCUA  realizes  that 
treating  CUSOs  as  an  extension  of  its 
affiliated  credit  unions  might  also  have 
some  drawbacks  as  well.  It  would  be  a 
factor  a  court  could  consider  in  piercing 
the  corporate  veil  and  finding  liability 
over  to  a  credit  union  investor  or  lender. 
It  woidd  be  a  major  change  from 


>  As  a  point  of  beginning.  NCUA  considsrs  the 
following  a  lift  of  such  critical,  core  services  and 
activibes:  (1)  Share-related  core  services.  Data 
processing  of  share  deposits,  withdrawals,  and 
other  account  transactions:  Operations  conducting 
member  share  transactions  for  credit  unions, 
including  service  center  branches,  remote  service 
operations  and  ATMs;  Provision  of  share  account 
related  clerical,  professional,  or  management 
services;  Share  draft  and  deposit  posting,  sorting 
and  processing;  ACH  services:  Advertising, 
brokerage,  and  other  services  to  procure  and  retain 
share  accounts;  Computation  and  posting  of 
dividends  and  other  credits  and  charges; 
Preparation  and  mailing  of  share  drafts,  statements, 
notices  and  similar  items;  (2)  Credit-related  core 
services.  Data  processing  of  loan  applications, 
evaJuatioos,  extensions,  collections,  and  payments: 
Making,  acquiring,  servicing,  warehousing  or 
otherwise  processing  member  loans  or  other 
extensions  of  credit  for  a  credit  union,  including 
consumer  loans,  credit  card  loans,  mortgage  loans, 
business  loans  and  loan  equivalents,  such  as  leasing 
and  indirect  lending  programs;  Operations 
conducting  lending  activity  for  credit  unions, 
including  service  center  branches,  remote  service 
operations.  ATMs,  and  loan  production  offices: 
Advertising,  brokerage,  and  other  services  to 
procure  and  retain  loans:  Advising,  structuring,  and 
arranging  extensions  of  credit;  Provision  of  credit 
analysis  services;  Provision  of  credit  account 
related  clerical,  professional,  or  management 
services;  and  (3)  Other  related  core  service*. 
General  ledger  data  processing:  Management, 
development,  sale  or  lease  of  affiliated  credit  union 
fixad  MMis:  Record  retention,  security  and  disaster 
recovery  services:  Provision  of  investment  advice, 
counseling,  or  services;  Provision  of  liquidity 
managemeat.  investment,  advisory  and  consulting 
services:  Development  and  administration  of 
personnel  benefit  programs,  including  life 
insurance,  health  insurance,  and  pension  and 
latiranMot  plana. 


existing  practice,  which  for  the  vast 
majority  of  CUSOs  has  worked  very 
well.  For  these  reasons,  NCUA  is 
interested  in  public  comment  regarding 
the  best  scope  of  review  or  examination 
and  supervision  authority  of  CUSOs. 

Commenters  are  also  asked  to  address 
issues  concerning  a  middle  ground, 
such  as  requiring  CUSOs  to  adhere 
contractually  to  any  conditions  in 
writing  imposed  upon  their  business  by 
the  NCUA.  Currently,  both  OTS  and 
OCC  may  impose  conditions  in  writing 
upon  the  subsidiaries  of  their  regulated 
financial  institutions.  12  CFR 
5.34(d)(4)(OCC)  and  559.1(b)(OTS). 
Another  possibility  wouJd  be  to 
strengthen  the  existing  audit  and 
reporting  requirements  further,  or  to 
require  CUSOs  to  adopt  specified 
policies,  procedures,  and  other  internal 
safety  and  soundness  controls. 

Commenters  are  also  requested  to 
comment  on  whether  NCUA  should 
charge  a  review  or  examination  fee  for 
conducting  CUSO  supervision  activities. 
Currently,  the  OTS  may  assess  a 
subsidiary  examination  fee.  12  CFR 
559.3(o),  More  intensive  CUSO  reviews 
or  examinations  would  require  more 
specialized  examiner  training  and  take 
time  to  complete.  On  average,  it 
currently  takes  at  least  one  week  to 
finish  a  CUSO  review.  If  all  CUSOs  were 
reviewed  on  a  regular  basis,  it  coidd  add 
a  substantial  strain  on  NCUA's  budget 
and  resotirces.  A  CUSO  examination  fee 
would  be  one  means  to  ensure  that  the 
cost  for  this  program  would  be  borne  by 
CUSOs  and  not  all  federally  insured  and 
federally  charted  credit  unions,  many  of 
which  do  not  utilize  CUSO  services. 

Additionally,  commenters  are 
reminded  that:  CUSOs  must  follow 
GAAP  for  financial  reporting  purposes; 
affiliated  credit  unions  must  follow 
GAAP  or  alternative  accepted  regulatory 
accounting  practices  (RAP).  Further, 
CUSOs  must  obtain  audits  consistent 
with  generally  accepted  auditing 
standards  (GAAS).  NCUA  interprets     - 
GAAP  to  mean  compliance  with 
standards  of  the  Financial  Accounting 
Standards  Board  (FASB)  and  related 
hierarchy,  and  CAAS  to  mean  auditing 
standards  issued  by  the  American 
Institute  of  Certified  Public  Accoimtants 
(AICPA),  imless  otherwise  determined 
by  NCUA. 

NCUA  recommends  that  a  CPA 
performirg  an  opinion  audit  of  the 
financial  statements  of  an  FCU  that  Uses 
a  CUSO  to  process  transactions  consider 
the  guidance  in  the  AICPA's  Statement 
on  Auditing  Standards  (SAS)  No.  70, 
Reports  on  the  Processing  of 
Transactions  by  Service  Organizations, 
when  planning  and  performing  the 
audit  SAS  No.  70  provides  guidance 
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when  an  PCU  obtains  either  or  both  of 
the  following  services  from  a  CUSO:  (1) 
executing  transactions  and  maintaining 
the  related  accountability;  and  (2) 
recording  transactions  and  processing 
related  data.  The  AICPA  recommends 
SAS  70  reports  be  completed  in  CUSO 
trust  companies  that  invest  and  hold 
assets  for  FCU  employee  benefit  plans; 
CUSO  mortgage  bankers  that  service 
mortgages  for  FCUs;  electronic  data 
processing  (EDP)  service  centers  that 
process  transactions  and  related  data  for 
FCUs;  and  other  situations  in  which  a 
CUSO  develops,  provides  and  maintains 
the  software  used  by  FCUs.  The  SAS  70 
report  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  efiectiveness  are  crucial  in 
keeping  FCUs  informed  of  internal 
control  weaknesses  of  CUSOs 
performing  core  functions  of  the  FCU. 
NCUA  requests  comment  on  this 
approach. 

NCUA  also  clarifies  that  the  current 
requirement  for  a  CPA  audit  means  an 
opinion  audit  and  nothing  less.  The 
audit  must  be  an  audit  of  the  separate 
CUSO  entity  and  not  simply  an  audit  of 
the  FCU's  financial  statements  prepared 
on  a  consolidated  basis,  unless  the 
CUSO  is  a  wholly-owned  CUSO.  The 
reason  for  this  longstanding  position  is 
that  all  credit  imions  investing  in  the 
CUSO  need  to  be  aware  of  any  potential 
risks  in  their  CUSO.  This  clarification 
reflects  current  practice  and  policy. 

Compliance  with  Other  Laws 

Proposed  section  712.3(e)  remains 
unchanged  from  current  section 
701.27(e).  NCUA  has  interpreted  this 
requirement  to  apply  not  only  to  laws 
applicable  to  the  proper  maintenance  of 
either  corporate  or  limited  partnership 
format,  such  as  fee,  filing  and  tax 
requirements,  but  also  to  any  other  laws 
applicable  to  the  nature  of  the  CUSO's 
business.  For  instance,  an  insiuance 
agency  CUSO  must  comply  with  state 
insurance  laws  and  regulations.  Any 
CUSO  that  classifies  as  a  franchise 
would  need  to  follow  federal  and  state 
firanchising  laws.  Any  CUSO  service 
center  would  need  to  follow  all 
applicable  federal  consumer  protection 
laws  related  to  its  activities,  as  well  as 
other  relevant  laws  applicable  to  FCUs, 
such  as  those  relating  to  supervisory 
committee  access  (12  CFR  701.12-13); 
loans  to  members  (12  CFR  701.21);  truth 
in  savings  (12  CFR  Part  707);  advertising 
(12  CFR  Part  740);  share  insurance  (12 
CFR  Part  745);  security  program,  report 
of  suispicious  activity,  and  bank  secrecy 
act  compliance  (12  CFR  Part  748); 
records  preservation  and  retention  (12 
CFR  Part  749);  and  relevant  bylaw 
requirements,  such  as  those  relating  to 


the  confidentiality  of  member  records 
(Standard  Federal  Credit  Union  Bylaws. 
NCUA  Publication  No.  8001). 

Proposed  Section  712.4,  What  must  you 
and  a  CUSO  do  to  maintain  separate 
corporate  identities? 

The  proposed  revision  retains  a 
version  of  the  legal  opinion  requirement 
of  current  section  701.27(d)(3),  and  adds 
a  requirement  that  corporate 
separateness  be  maintained  between  the 
FCU  and  \he  CUSO. 

Proposed  Separate  Corporate  Existence 

The  language  used  in  proposed 
section  712.4(a)(l-6)  is  borrowed  fiom 
the  OTS  rules  applicable  to  federal 
savings  and  loan  service  corporations. 
12  CFR  559.10.  NCUA  currenUy 
reconunends  such  operating  practices  in 
the  NCUA  Examiner's  Guide,  but 
believes  that  codifying  these  guidelines 
into  a  rule  will  belp  to  publicize  the 
practices,  provide  clear  brightlines  for 
compliance,  provide  continuing 
guidance  diuing  the  life  of  the  CUSO. 
and  not  carry  the  drawbacks  of  solely 
relying  upon  the  legal  opinion 
requirement.  NCUA  is  not  suggesting 
that  a  failure  to  follow  one  or  more  or 
all  of  such  suggested  practices  by  an 
FCU  and  its  CUSO  should  cause  a  coiut 
to  ignore  the  separate  corporate 
existence  of  the  CUSO.  Nor  is  NCUA 
suggesting  that  attorney  involvement  is 
unwise  or  unnecessary  for  FCUs 
contemplating  CUSO  involvement. 
Quite  to  the  contrary,  NCUA  encourages 
legal,  accounting,  tax  advisor,  and  other 
consultant  involvement  in  matters 
affecting  CUSO  investments  and  loans. 
Legal  opinions  are  important,  but  may 
not  be  sufficient  in  and  of  themselves  to 
achieve  safety  and  soundness  and 
continued  corporate  separateness. 
However,  by  following  the  proposed 
reqmrements,  an  FCU  should4»e  able  to 
avoid  potential  exposure  for  CUSO 
obligations.  Comment  is  requested  on 
this  approach. 

In  addition,  NCUA  has  long 
interpreted  the  Act  to  require  as 
minimum  coverage  that  an  FCU's 
fidelity  bond  provide  coverage  for  the 
fiaud  or  dishonesty  of  all  employees, 
directors,  officers,  and  supervisory  and 
committee  members.  12  U.S.C.  1766(h); 
12  CFR  701.20(c).  Some  question  has 
arisen  as  to  whether  the  directors  and 
employees  of  a  CUSO  shoidd  be  covered 
by  the  fidelity  bond  of  the  FCU  investor 
or  lender  of  the  CUSO.  This  point  of  law 
is  currentiy  unsetUed.  After  some  initial 
research,  it  seems  that  the  insurance 
industry  makes  a  wide  variety  of 
insurance  pnxlucts  available  to  CUSOs 
that  are  similar  to  the  FCU  fidelity  bond 
in  coverage.  A  basic  Commercial  Crime 


Policy  can  include  coverage  for 
employee  dishonesty,  theft, 
disappearance  and  destruction,  and 
depositor's  forgery.  Similarly,  mortgage 
service  CUSOs  generally  must  have  a 
bond  meeting  secondary  mortgage 
market  requirements,  such  as  a 
Financial  Institutions  Bond  Standard 
Form  No.  15  (Mortgage  Bankers  Blanket 
Bond  Policy).  Likewise,  a  securities 
brokerage  CUSO  often  will  be  a  member 
of  the  National  Association  of  Securities 
Dealers  (NASD),  and  will  meet  NASD 
bonding  requirements  through  a 
Financial  Institutions  Bond  Standard - 
Form  No.  14  (Security  Brokers  Blanket 
Bond).  NCUA  strongly  encourages 
CUSOs  to  maintain  business  insiuance 
adequate  to  meet  the  CUSO's  needs  as 
determined  by  each  CUSO's  board  of 
directors  and  management.  At  this  time, 
NCUA  does  not  believe  that  it  is 
necessary  to  codify  any  CUSO  bonding 
or  insurance  requirements,  however, 
commenters  are  urged  to  respond  as  to 
whether  a  CUSO  bond  or  insurance 
requirement  is  necessary,  and,  if  so. 
given  the  variances  in  CUSO  bond  or 
insurance  options  available,  what  the    ' 
requirement  should  contain  and 
achieve. 

Proposed  Legal  Opinion 

In  current  section  701.27(dM3),  an 
FCU  must  obtain  a  written  legal  opinion 
as  to  whether  the  CUSO  is  established 
in  a  manner  that  will  limit  the  FCU's 
potential  exposure  to  no  more  than  the 
amoimt  invested  in,  or  lent  to,  the 
CUSO.  The  legal  opinion  requirement 
does  not  require  updating  as  new 
services  are  offered,  nor  does  the  legal 
opinion  track  management  practices  at  a 
CUSO  that  could  lead  to  liability 
exposure  to  the  affiliated  credit  union. 
In  addition,  some  credit  union  attorneys 
have  questioned  the  implication  that  the 
rule  requires  lawyers  to  act  as 
guarantors  or  sureties  of  a  CUSO's 
correct  formation  and  continued  legal 
existence.  To  remedy  these  weaknesses. 
NCUA  proposes  to  amend  the  legal  . 
opinion  requirement  to  require  that  the 
legal  opinion  be  obtained  both  when  a 
CUSO  is  established  and  whenever  the 
CUSO  adds  a  new  permissible  activity 
or  service  that  materially  affects  the 
CUSO.  A  legal  opinion  would  also  be 
required  if  a  CUSO  converts  trom  one 
permissible  structure,  such  as  a  limited 
partnership;  to  another  permissible 
structure,  such  as  a  corporation.  This  is 
in  addition  to  the  requirement  that 
separate  corporate  existence  be 
maintained  between  the  FCU  and  CUSO 
and  is  designed  to  reduce  the  potential  - 
liability  between  an  FCU  and  its  CUSO 
investments.  In  order  to  reduce  the 
regtUatory  burden  of  obtaining  legal 
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opinions.  NCUA  proposes  ttiat  legal 
opinions  will  only  be  required  for  FCUs 
owning  a  10%  or  greater  equity  interest 
in  a  CUSO.  NCUA  roughly  estimates 
that  this  will  reduce  the  number  of  legal 
opinions  needed  by  as  much  as  80% . 
Comment  is  requested  on  the  approach, 
and  also  the  use  of  10%  as  a  material 
threshold  for  monitoring  potential  FCU 
liability  exposure  through  a  legal 
opinion  requirement. 

Proposed  712.5,  What  activities  and 
services  are  preapproved  for  CUSOs? 

Proposed  paragraphs  (a)-(o)  of  section 
712.5  reorder  and  recategorize  current 
sections  701.27(d)(5)(i  and  ii). 
permissible  services  and  activities,  into 
a  more  user  friendly  format  and  add 
services  and  activities  deemed 
permissible  by  opinion  letter  since  the 
1986  rule  revision. 

Pro{>osed  Permissible  Services  and 
Activities 

The  first  sentence  of  proposed  section 
712.5  is  derived  from  requirements 
imposed  by  the  OCC  and  OTS  upon 
bank  and  thrift  subsidiaries.  12  CFR 
5.34(d)(3)  and  559.1(b).  OCC  and  OTS 
reserve  the  right  to  limit  any  bank  or 
thrift  subsidiary's  activities,  or  to  refuse 
to  permit  activities,  for  supervisory, 
legal,  or  safety  and  soundness  reasons. 
NCUA  proposes  to  apply  these  same 
requirements  to  CUSOs.  NCUA  sees  this 
amendment  as  a  clarification  of  existing 
NCUA  practice.  Currently,  NCUA 
provides  interpretations  of  the 
parameters  of  existing  permissible 
CUSO  activities  throu^  the  issuance  of 
l^al  opinion  letters  and  Regional  and 
Central  Office  correspondence.  As  the 
proposed  amendment  provides,  these 
current  NCUA  pronouncements  are 
based  upon  supervisory,  legal,  and 
safety  and  soundness  grounds.  The 
proposed  amendment  nnly  puts  FCUs 
and  CUSOs  on  notice  that  NCUA  does 
have  the  right  to  interpret  the 
parameters  of  permissible  CUSO 
services  and  activities.  If  transgressions 
are  discovered  after  the  fact,  currently 
NCUA  can  work  with  the  credit  unions 
and  CUSOs  involved  to  arrive  at  a 
mutually  satisfactory  conclusion.  In  an 
extreme  case,  NCUA  can  order  the 
affiliated  credit  union  to  divest  its 
CUSO  investment  or  dispose  of  its 
CUSO  loan.  NCUA  may  alsO  already 
exercise  these  remedies  if  the  normally 
permissible  CUSO  services  and 
activities  are  improperly,  imprudently, 
or  recklessly  conducted.  Therefore,  the 
proposed  amendment  adds  no  new 
powers  to  NCUA's  supervision  of 
affiliated  credit  unions'  CUSO 
investments  and  loans.  Comment  is 


requested  on  the  addition  of  the 
proposed  amendment  in  this  context. 

NCUA  proposes  to  rearrange  the  list 
of  permissible  activities  and  services  for 
ease  of  understanding  and  citation,  and 
to  reflect  changes  in  CUSO  activities 
and  services.  Since  1986,  NCUA  has 
divided  all  CUSO  activities  into  two 
categories:  operational  and  financial. 
However,  many  of  these  services  and 
activities  are  now  a  combination  of  both 
operational  and  financial  services.  The 
proposed  change  also  reflects  a  retiim  to 
the  1978  CUSO  rule  format  of  listing 
services  by  related  categories.  The 
proposed  categories  of  permissible 
services  and  activities  are  as  follows: 
checking  and  currency  services;  clerical, 
professional  and  management  services; 
consumer  mortgage  loan  origination; 
electronic  transaction  services;  financial 
counseling  services;  fixed  asset  services; 
insurance  brokerage  or  agency;  leasing; 
loan  support  services;  real  estate 
brokerage  services;  record  retention, 
security  and  disaster  recovery  services; 
securities  brokerage  services;  shared 
credit  union  branch  (service  center) 
services;  travel  agency  services;  and 
trust  and  trust-related  services.  The 
category  headings  are  solely  descriptive 
in  nature  and  not  meant  to  convey 
authority  for  additional  services  and 
activities  beyond  the  specific  services 
and  activities  listed. 

Eight  new  services,  reflecting  current 
NCUA  interpretations  of  existing 
services,  are  proposed  to  be  included  in 
the  rule  revision.  First,  in  proposed 
paragraph  (a)(3),  under  checking  and 
currency  services,  NCUA  proposes  to 
add  "money  order,  savings  bonds, 
travelers  checks,  and  purchase  and  sale 
of  U.S.  Mint  commemorative  coins 
services."  Second,  in  proposed 
paragraph  (b)(2),  under  clerical, 
professional  and  management  services. 
NCUA  proposes  to  add  "courier 
services."  Third,  in  proposed  paragraph 
(b)(4),  also  imder  clerical,  professional 
and  management  services,  NCUA 
proposes  to  add  "facsimile 
transmissions  and  copying  services." 
Fourth,  in  proposed  par^raph  (b)(10). 
also  under  clerical,  professional  and 
management  services,  NCUA  proposes 
to  add  "supervisory  committee  audits." 
Fifth,  in  proposed  paragraph  (d)(5). 
under  electronic  transaction  services, 
NCUA  proposes  to  add  "electronic 
income  tax  filing."  Sixth,  in  proposed 
paragraph  (h)(2),  under  leasing,  NCUA 
proposes  to  add  "real  estate  leasing  of 
excess  CUSO  property."  This  covers  real 
estate  leasing  only  of  premises  acquired 
for  CUSO  business,  and  otherwise 
mainly  used  in  CUSO  business,  that 
may  later  be  used  for  future  CUSO 
expansion.  Although  "personal  property 


leasing"  and  "real  estate  leasbig  of 
excess  CUSO  property"  are  listed  as  the 
only  two  permissible  leasing  services  in 
proposed  pfutigraph  (h),  fixed  asset 
leasing  is  also  permitted,  but  retained 
with  the  other  permissible  fixed  asset 
activities  in  proposed  paragraph  (f)(1). 
Seventh,  in  proposed  paragraph  (k)(2), 
under  record  retention,  security,  and 
disaster  recovery  services,  NCUA 
proposes  to  add  "disaster  recovery 
services."  Eighth,  in  proposed 
paragraph  (k)(3),  also  under  record 
retention,  security  and  disaster  recovery 
services.  NCUA  proposes  to  add 
"optical  imaging,  CD-ROM  data  storage 
and  retrieval  services"  to  current 
"microfilm  and  microfiche  services." 
NCUA  believes  that  these  proposed 
amendments  are  self-explanatory,  and 
only  codify  existing  permissible  services 
and  activities  not  currently  in  the  rule 
itself.  Comment  is  requested  on  both  the 
content  and  wording  of  these  proposed 
amendments.  In  particular,  NCUA 
would  like  to  use  terms  that  keep 
abreast  of  current  and  future 
technologies  to  provide  CUSOs  with 
o(>erating  and  market  flexibility  in 
accomplishing  permissible  CUSO 
services  and  activities. 

NCUA  has  also  received  requests  to 
add  consiuner  loan  originations  to  the 
list  of  permissible  activities. 
Historically,  NCUA  has  been  opposed  to 
this  addition.  Unlike  consumer 
mortgage  loan  origination,  which 
requires  a  specialized  lending  staff, 
must  follow  strict  secondary  mortgage 
market  rules,  and  requires  economies  of 
scale  in  order  to  be  viable,  consumer 
loans  are  relatively  easy  to  offer  and 
process.  In  addition.  NCUA  is 
apprehensive  in  granting  CUSOs 
authority  to  provide  consumer  loans  to 
the  general  public,  as  it  may  be 
perceived  as  a  dilution  of  the  common 
bond  by  Congress  and  the  public.  NCUA 
is  also  concerned  that  if  member  loans 
were  being  made  by  CUSOs.  NCUA 
would  have  a  duty  to  examine  such 
loans  which  would  lead  to  stricter 
NCUA  examination  authority  over 
CUSOs.  However,  due  to  the  requests  to 
add  it  as  an  additional  service.  NCUA 
would  like  to  request  comment  on 
adding  consumer  loan  origination  as  an 
additional  service.  Conunents  detailing 
needs,  benefits,  and  drawbacks  of 
offering  this  service  outside  of  the  credit 
union  itself  are  especially  solicited. 
Conunents  are  also  solicited  on  whether 
consumer  loan  origination  services 
would  be  helpful  to  small,  low-income, 
or  conununity  development  credit 
ujiions.  Commenters  should  address 
whether  consiuner  loan  services  shoidd 
be  permissible  only  for  credit  unions  of 
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a  certain  asset  size  and  how  such  a  class 
should  be  defined. 

CUSOs.  according  to  the  FCU  Act.  are 
to  provide  "services  which  are 
associated  with  the  routine  operations 
of  credit  unions."  12  U.S.C.  1757(7)(I). 
In  addition,  CUSOs  are  to  be 
"established  primarily  to  serve  the 
needs  of  its  member  credit  luiions.  and 
whose  business  relates  to  the  daily 
operations  of  the  credit  unions  they 
serve."  12  U.S.C.  1757(5)(B).  In 
providing  these  daily,  routine  services 
of  need  to  credit  unions,  CUSOs  must 
avoid  investments  in  depository 
financial  institutions,  insiuance 
companies,  trade  associations,  liquidity 
focilities,  and  similar  entities.  12  U.S.C. 
1757(7)(I).  hi  the  past.  NCUA  has 
interpreted  this  statutory  authority 
broadly  to  encompass  most  services  and 
activities  a  credit  union  can  provide  to 
itself  and  its  members  through  use  of 
express  authority,  incidental  authority, 
or  goodwill  authority.  NCUA  feels  this 
interpretation  is  supported  by  the 
language  of  the  FCU  Act,  which  sets 
fortii  a  clear  boundary  of  CUSO  services, 
namely,  services  fulfilling  credit  union 
and  credit  union  member  needs.  Nor 
did  Congress  purport  to  limit  CUSO 
activities  by  cross-reference  to  statutory 
FCU  powers  or  by  specifically  listing 
CUSO  powers  in  the  statute. 

With  this  discussion  in  mind,  two 
services  currentiy  offered  by  CUSOs 
have  been  denied  as  proper  incidental 
authorities  for  other  financial 
institutions.  The  first  is  the  provision  of 
data  processing  services  to  the  general 
pubUc  (Nat.  Retailer  Coqj.  of  Ariz.  v. 
Valley  Nat.  Bank,  604  F.2d  32  (9th  Cir. 
1979)  and  Ass'n  of  Data  Processing 
Service  Organizations,  Inc.  v.  Federal 
Home  Loan  Bank  of  Cincinnati,  568 
F.2d  478  (6th  Cir.  1977))  and  the  second 
is  the  provision  of  travel  related  services 
[Arnold  Tours,  Inc.  v.  Camp.  408  F.2d 
1147  (1st  Cir.  1969)  and  Assn.  of  Bank 
Travel  Bureaus,  Inc.  v.  Bd.  of  Gov.  of 
Federal  Reserve  System,  568  F.2d  549 
(7th  Cir.  1978)).  Although  NCUA  in  the 
past  has  permitted  these  two  services  as 
permissible  CUSO  services  on  a  member 
goodwill  basis,  NCUA  would  like  to 
request  public  comment,  thereby 
creating  an  administrative  record,  on 
whether  NCUA's  position  is  supported 
by  £act  and  justified  as  a  proper  agency 
interpretation.  Goodwill  services  are 
those  services  that  would  normally  be 
neither  express  nor  incidental,  but 
provide  services  to  members  that  either 
cannot  be  convenienUy  obtained 
elsewhere  or  can  be  provided  within  the 
traditional  mission  of  a  credit  union. 
For  instance,  offering  vendor  services 
through  the  group  purchase  rule  could 
be  termed  a  goodwill  activity.  By 


mnlring  goods  and  products  available  to 
members  that  have  been  reviewed  and 
endorsed  by  the  credit  union,  membere 
are  assured  that  the  offered  products 
and  services  are  legitimate  and  helpful. 
Comments  relating  to  member  needs  of 
such  services  would  be  helpful  to  the 
NCUA  Board  in  determining  whether 
svifficient  authority  exists  for  the  Board 
to  retain  these  services  as  permissible 
CUSO  services.  In  a  similar  vein, 
although  NCUA  currentiy  does  permit 
real  estate  brokerage  services  as  a 
permissible  service.  NCUA  has  been 
troubled  by  cases  involving  conflicts 
and  the  appearance  of  conflicts  between 
real  estate  brokerage  CUSOs  and  the 
credit  unions  such  CUSOs  serve.  For 
similar  reasons  regarding  impairment  of 
appraiser  independence  and  possible 
conflicts  of  interest,  NCUA  has  declined 
to  add  real  estate  appraisal  activities  to 
the  list  of  permissible  activities. 
Comment  is  also  requested  regarding  the 
propriety  of  maintaining  real  estate 
brokerage  services  as  a  permissible 
service  in  a  revised  rule.  NCUA  alao 
requests  comments  regarding  any 
aspects  of  any  other  ciurentiy  allowable, 
or  potentially  allowable,  CUSO  activity 
or  service. 

Proposed  712.6,  What  activities  and 
services  are  prohibited  for  CUSOs? 

This  proposed  section  restates  the 
statutory  prohibition  of  12  U.S.C. 
1757(7)(I).  NCUA  legal  opinion  letters 
have  opined  that  trade  association 
affiliates  and  subsidiaries  are  eligible  to 
form  CUSOs  with  FCUs;  however 
insurance  company  affiliates  and 
subsidiaries  are  not  so  eligible.  NCUA 
bases  this  difference  upon  the 
composition  and  purpose  of  the  trade 
association  affiliates  and  subsidiaries, 
which  derive  fivm  and  benefit  the  credit 
unions  themselves,  as  opposed  to 
insurance  companies,  which  are  not 
composed  of,  or  directiy  benefit,  credit 
unions. 

Proposed  712.7,  What  must  you  do  to 
add  activities  or  services  that  are  not 
preapproved? 

Currant  §  701.27(d)(5)(iii)  regarding 
NCUA  approval  of  other  activities  and 
services  is  unchanged  in  proposed 
section  712.7.  Though  it  has  never  been 
used  since  its  inclusion  in  1986,  the 
provision  does  provide  a  means  for  the 
permissible  activities  and  services 
portion  of  the  rule  to  keep  pace  with 
changes  in  the  marketplace  and 
technological  advances.  The  terms 
"NCUA  Board."  and  "Secretary  of  the 
Board."  have  the  meanings  ascribed  to 
them  in  Part  790  of  the  NCUA  Rules  and 
Regulations.  12  CFR  Part  790. 


Proposed  712.8,  What  transaction  and 
com{>ensation  limits  might  apply  to 
individuals  related  to  you  or  a  CUSO? 

Proposed  section  712.8  contains 
conflict  of  interest  provisions  between 
FCUs  and  CUSOs. 

Proposed  Conflict  of  Interest 

Section  701.27(dX6)  currently 
imposes  restrictions  between  an 
affiUated  credit  union  and  a  CUSO.  The 
primary  purposes  of  the  conflict  of 
interest  section  is  to  prevent  insider 
abuse  and  self-dealing  that  could  lead  to 
losses  at  the  CUSO,  affiliated  credit 
unions,  and  the  NCUSIF.  It  is  the 
responsibihty  and  fiduciary  duty  of  FCU 
volunteers  and  employees  to  make 
decisions  based  on  the  best  interests  of 
the  FCU  and  its  members.  Motivations 
of  personal  finanHal  gain  from  CUSO 
activities  could  present  an  inherent 
conflict  of  interest  Such  motivations  in 
various  CUSO  cases  have  led  to 
personal  gain  by  FCU  officials  and 
resulted  in  FCU  losses,  occasionally 
even  resulting  in  the  liquidation  or 
merger  of  the  FCU.  In  addition.  CUSO 
compensation  of  FCU  volunteera  could 
serve  as  means  to  subvert  the 
prohibitions  on  volunteer  official 
compensation  contained  in  the  Act  12 
U.S.C.  1761  and  1761a.  Moreover, 
compensation  of  shared  CUSO/FCU 
officials  might  be  a  factor  that  a  court 
could  evaluate  in  deciding  to  pierce  the 
corporate  veil  to  expose  an  affiUated 
credit  union  to  liability.  For  these 
reasons,  therefore,  NCUA  is  committed 

to  maifitaining  strong  COnfUctS  of 

interest  provisions  between  CUSOs  and 
FCUs.  In  this  vein,  NCUA  is  proposing 
one  change  to  the  ciurent  language  of 
the  rule.  Currentiy,  under  section 
701.27(dM6Ki).  a  CUSO  may  reunburse 
an  FCU  for  the  services  of  an  FCU 
official  or  FCU  senior  management 
employee  used  by  a  CUSO.  The  abiUty 
of  a  CUSO  to  reimburse  an  FCU  for  the 
services  of  FCU  officiab  in  the  CUSO 
was  orginally  permitted  to  enable  newly 
formed  CUSOs  to  have  low  cost  help.  It 
is  possible  that  this  provision  might  still 
be  needed,  especially  in  the  context  of 
smaller  credit  unions  establishing 
CUSOs.  As  stated  earlier,  NCUA  wants 
to  encourage  increased  smaller  credit 
union  involvement  with  CUSO 
activities  and  services.  On  the  other 
hand,  NCUA  is  concerned  that 
reimbursement  issues  could  affect  the 
corporate  separateness  of  a  CUSO  and 
an  FCU.  as  well  as  the  other  issues 
discussed  in  this  paragraph.  Therefore, 
NCUA  is  proposing  the  elimination  of 
the  reimbursement  exemption. 
Comment  is  requested  on  this  proposed 
change,  especially  regarding  any 
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repercussions  upon  the  ability  of 
smaller  credit  uDioos  in  forming  and 
maintaining  CUSOs.  Comments  are  also 
solicited  on  any  other  regulatory 
improvements  that  would  enable  NCUA 
to  better  poUce  and  contain  CUSO/FCU 
conflicts. 

The  definitions  of  "immediate  family 
member,"  "official."  and  "senior 
management  employee"  remain 
unchanged  in  the  proposal  bom  the 
current  definitions  in  section 
701.27(c)(2,  3,  and  5). 

Proposed  712.9,  When  must  you  begin 
compliance  with  the  revised  nde? 

Proposed  section  712.9  updates  the 
compliance  phase-in  period  of  a  final 
revised  CUSO  rule. 

Proposed  Preexisting  CUSOs. 

Other  than  a  proposed  change  in  the 
date  of  this  section,  from  May  27,  1986. 
to  the  effective  date  of  any  final  rule, 
section  701.27(d)(8)  remains  mostly 
unchanged  in  proposed  section  712.9. 
NCUA  has  experienced  one  CUSO 
activity,  ATM  services,  that  often  began 
as  a  service  primarily  to  credit  unions, 
but  with  ATM  network  and  switch 
consolidations,  arguably  does  not  meet 
the  CUSO  rule  "primarily  serves" 
customer  base  requirements.  In  some  of 
these  situations,  it  is  NCUA's 
understanding  that  an  institution  must 
hold  stock  in  the  ATM  network  or 
switch  in  order  to  participate  in  the 
ATM  network  or  switch.  NCUA  does 
not  want  to  deny  credit  union  members 
ATM  services  due  to  a  rule  restriction. 
Therefore,  comment  is  requested  on 
how  best  to  address  this  situation. 
Comment  is  also  requested  on  whether 
other  CUSO  activities  and  services  may 
also  be  affected  by  similar  trends,  and 
on  possible  solutions  to  such  situations. 

In  1986.  when  more  extensive 
amendments  were  adopted,  the  Board 
granted  CUSOs  and  FXJUs  a  one-year 
phase-in  period  before  the  amendments 
would  become  effective.  However,  given 
the  more  limited  scope  of  these 
amendments,  the  Board  is  proposing  an 
effective  date  compliance  date. 
Comments  are  requested  on  whether 
more  time  would  be  beneficial  to 
CUSOs  and  FCUs,  and.  if  so.  what 
length  of  time  should  be  granted  by  the 
Board  as  a  phase-in  period. 

Proposecl  Section  740.3(c).  Mandatory 
Requirements  with  Regard  to  the 
Official  Sign  and  its  Display 

Federally-insured  credit  unions  are 
not  permitted  to  receive  account  funds 
at  any  teller's  station  or  window  where 
any  non-federally  insured  credit  imion 
or  institution  receives  shares  or 
deposits.  Credit  union  service  centers 
and  branches  servicing  more  than  one 


credit  union  where  only  some  of  the 
credit  unions  are  insured  by  NCUA  are 
exempt  from  this  requirement  However, 
in  a  service  center  context  a  sign  is 
required  immediately  above  or  beside 
each  official  NCUA  sign  stating  "Only 
the  following  credit  unions  serviced  by 
the  facility  are  federally  insured  by  the 

NCUA •"  (the  hill 

name  of  each  credit  union  insured  is  to 
follow  the  word  NCUA).  The  lettering  is 
to  be  of  such  size  and  print  to  be  clearly 
legible  to  all  members  conducting  share 
or  deposit  transactions.  The  intent  of 
this  requirement  was  to  inform  credit 
union  members  using  a  service  center 
that  share  insurance  was  dependent 
upon  their  credit  union  and  not  upon 
the  location  of  their  transactions  (the 
service  center). 

Since  this  rule  was  last  revised  in 
1986.  the  number  of  states  permitting 
state-chartered  credit  unions  to  have 
non-federal  account  insurance  has 
shrunk.  Currently,  non-federally  insiued 
credit  unions  exist  primarily  in 
California  (13).  Idaho  (20).  Illinois  (54), 
Indiana  (21).  Maryland  (5).  Nevada  (8). 
Ohio  (129).  Puerto  Rico  (194).  and 
Washington  State  (71).  In  order  to 
reduce  the  paperwork  and  compliance 
burdens  on  service  centers,  which 
service  mainly  federally-insured  credit 
unions.  NCUA  is  proposing  to  change 
this  disclosiu^  requirement.  The 
proposal  only  requires  disclosure  of 
non-fsderally  insured  credit  unions 
serviced  at  a  service  center.  Since  there 
are  an  estimated  515  non-federally 
insured  credit  luiions  compared  to 
11,687  federally-insured  credit  unions, 
by  reversing  the  disclosure  requirement 
many  service  centers  should  experience 
a  compliance  and  paperwork  burden 
reduction.  This  disclosure  would  also 
accomplish  the  intent  of  the  current 
disclosiue  of  informing  the  credit  union 
members  of  whether  NCUSIF  insurance 
exists  on  their  credit  union  accounts. 
While  NCUA  is  aware  of  the  statutorily- 
mandated  disclosures  that  nonfederally 
insured  credit  unions  must  give  to  their 
members  (12  U.S.C.  1831t).  NCUA  is 
concerned  that  some  member  confusion 
might  still  exist  which  might  lead  the 
member  of  a  nonfederally  insured  credit 
union  to  believe  that  his  or  her  deposits 
were  federally  insiued  by  the  NCUSIF. 
NCUA  requests  comments  on  the  need 
and  adequacy  of  this  proposed  change. 

IL  Regulatory  Procedures 

A.  Begulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act 
requires  the  NOJA  to  prepare  any 
analysis  to  descnt>e  any  significant 
economic  impact  any  proposed 
regulation  may  have  on  a  substantial 


number  of  small  entities  (primarily 
those  imder  $1  miUion  in  assets).  The 
proposed  CUSO  and  service  contract 
rule  revisions  would  reduce  existing 
regulatory  burdens.  The  advertising 
amendment  also  reduces  existing 
regulatory  burden.  Therefore,  the  NCUA 
Board  has  determined  and  certifies  that 
the  proposed  amendment,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
credit  unions.  Accordingly,  the  Board 
has  determined  that  a  R^ulatCHy 
Flexibility  Analysis  is  not  required. 

B.  Paperwork  Reduction  Act 

NCUA  has  determined  that  several 
requirements  of  this  proposal  constitute 
collections  of  information  under  the 
Paperwork  Reduction  Act.  The 
requirements  tire  that  the  FCU:  (1) 
Obtain  a  written  agreement  from  the 
CUSO.  prior  to  investing  in  or  lending 
to  the  organization,  that  the  CUSO  will 
follow  GAAP,  render  financial 
statements  (balance  sheet  and  income 
statement)  at  least  quarterly  and  obtain 
a  Certified  Public  Accountant  opinion 
audit  annually  and  provide  copies  of 
such  to  the  FCU,  and  provide  NCUA 
and  its  representatives  with  complete 
access  to  any  books  and  records  of  the 
CUSO  as  deemed  necessary  by  NCUA  in 
carrying  out  its  responsibilities  under 
the  Act  (proposed  section  712.3(d));  (2) 
obtain  written  legal  advice  if  the  PCU's 
equity  interest  in  a  CUSO  is  greater  than 
10  percent  as  to  whether  the  CUSO  is 
established  and  maintained  in  a  manner 
that  will  limit  potential  exposure  to  no 
more  than  the  loss  of  funds  invested  in, 
or  lent  to,  the  CUSO  (proposed  section 
712.4(b));  and  (3)  compose  a  list  of  non- 
federally insured  credit  unions  by  a 
service  center  and  post  the  list  by  the 
official  NCUA  sign  (proposed  section 
740.3(c)).  NCUA  has  submitted  a  copy 
of  these  proposed  sections  to  the  Office 
of  Management  and  Budget  (OMB)  for 
its  review.  These  proposed  sections 
enable  NCUA  to  monitor  an  FCU's 
involvement  with  CUSOs  for  safety  and 
soiuidness  and  to  ensure  that  CUSOs  are 
properly  formed  and  maintained  in 
accordance  with  applicable  state  laws. 

It  is  NCUA's  view  that  the  time  a 
CUSO  spends  ensuring  compliance  with 
GAAP,  compiling  quarterly  financial 
statements,  and  providing  NCUA  and  its 
representatives  with  complete  access  to 
any  books  and  records  of  the  CUSO  are 
not  burdens  created  by  this  regulation, 
but  rather  are  usual  and  customary 
practices  in  the  normal  operations  of  a 
business  entity.  It  is  also  NCUA's  view 
that  the  written  agreement  between  the 
CUSO  and  the  FCU  is  not  a  burden 
created  by  this  regulation,  but  is  usual 
and  customary  practice  in  the  normal  ' 
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operations  of  a  business  entity.  The 
paperwork  burdens  created  by  these 
rules  are  the  remaining  requirements 
outlined  above. 

NCUA  estimates  that  it  should  take 
the  CUSO  an  average  of  2  hours  to 
research  and  contract  to  have  a  Certified 
Public  Accountant  opinion  audit  each 
year.  Since  this  requirement  applies  to 
all  4^8  CUSOs.  the  annual  reporting 
burden  would  be  896  hours  to  comply 
with  this  requirement.  It  is  expected 
that  it  would  take  15  minutes  for  each 
of  the  448  CUSOs  to  provide  copies  of 
the  audit  to  NCUA,  resulting  in  an 
annual  reporting  burden  of  112  hours. 
NCUA  estimates  that  482  FCUs  would 
have  to  research  and  obtain  written  legal 
advice  on  the  CUSO  investment,  an 
activity  that  is  expected  to  take  1  hour 
per  year,  imp>osing  annual  reporting 
burden  of  482  hours.  Each  of  the  282 
service  center  locations  would  need  to 
compose  and  post  a  list  of  the  non- 
federally insured  credit  unions  serviced 
by  that  location.  The  estimated  time  to 
perform  this  at  each  location  is 
estimated  to  be  0.5  hour  for  each, 
resulting  in  an  annual  reporting  burden 
of  141  hours.  The  total  annual  burden 
hours  imposed  by  the  proposed  rule  is 
1631  hours. 

The  Paperwork  Reduction  Act  of  1995 
and  regulations  of  the  Office  of 
Management  and  Budget  (OMB)  require 
that  the  public  be  provided  an 
opportunity  to  comment  on  information 
collection  requirements,  including  an 
agency's  estimate  of  the  burden  of  the 
collection  of  information. 

The  NCUA  Board  invites  comment 
on:  (1)  Whether  the  collection  of  the 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NCUA, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
NCUA's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  biurden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 


deadline  for  the  public  to  comment  to 
the  NCUA  Board  on  the  proposed 
regulations. 

Organizations  and  individuab 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  10235,  New  ExecuUve 
Office  Building,  Washington,  D.C. 
20503;  Attention:  Alex  Hunt,  Desk 
Officer  for  NCUA.  Comments  must  also 
be  sent  to  NCUA,  1775  Duke  Street, 
Alexandria,  VA  22314-3428;  Attention: 
Marijean  Brown,  Acting  Paperwork 
Reduction  Act  Coordinator,  Telephone 
No.  (703)  518-6410;  Fax  No.  (703)  518- 
6433;  E-Mail  Address: 
MARIJEAN@NCUA.GOV.  Conunents 
should  be  postmarked  by  May  12,  1997. 
All  comments  submitted  in  resp<Mise  to 
these  proposed  regulations  will  be 
available  for  public  inspection,  diuing 
and  after  the  comment  period,  at 
NCUA's  Central  Office,  6th  Floor,  Law 
Library,  1775  Duke  Street,  Alexandria, 
VA  between  the  hours  of  9  a.m.  and  1 
p.m.,  Monday  through  Friday  of  each 
week  except  federal  holidays,  and  by 
appointment  through  the  Law  Librarian 
at  telephoQe  no.  (703)  518-6540. 

C.  Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  proposed 
CUSO  regulation  applies  only  to  federal 
credit  unions.  The  proposed  advertising 
rule  amendment  would  apply  to  all 
federally  insured  credit  unions, 
including  federally  insured,  state- 
chartered  credit  unions.  However,  due 
to  the  relatively  low  number  of  credit 
union  service  centers  that  serve  non- 
federally insured  credit  unions,  NCUA 
has  determined  that  the  proposed  rule 
does  not  constitute  a  "significant 
■regulatory  action"  for  piuposes  of  the 
ExecuUve  Order.  However,  NCUA 
welcomes  comment  on  means  and 
methods  to  coordinate  with  the  state 
credit  union  supervisors  regarding 
achievement  of  shared  goals  involving 
viability,  flexibility,  parity,  conformity 
and  safety  and  soundness  regarding 
CUSOs  and  service  center  advertising  of 
accounts. 

Listof  SubjectB 

12  CFR  Part  701 

Advertising,  Aged,  Qvil  rights.  Credit, 
Credit  imions.  Fair  housing.  Individuals 
with  disabilities,  Insurance,  Marital 
status  discrimination.  Mortgages, 
Religious  discrimination.  Reporting  and 
recordkeeping  requirements.  Sex 
discrimination.  Signs  and  symbols. 
Surety  bonds. 


12  CFR  Part  712 

Administrative  practice  and 
procedure.  Credit,  Credit  unions, 
Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  740 

Advertising,  Bank  deposit  insiu-ance. 
Credit  unions.  Reporting  and 
recordkeeping  requirements,  Signs  and 
symbols. 

By  the  National  Credit  Union 
Administration  Board  on  March  7. 1997. 
Becky  BakCT. 
Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  12  CFR 
chapter  VU  be  amended  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755, 1756. 
1757, 1759. 1761a.  1761b.  1766. 1767. 1782, 
1784. 1787. 1789. 1798.  Section  701.6  is  also 
authorized  by  31  U.S.C  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C  1601  et  seq.; 
42  U.S.C  1861  and  3601-3610.  Section 
701.35  is  also  authorized  by  42  U.S.C  4311- 
4312. 

§701.26    [Amended] 

2.  Section  701.26  is  amended  by 
removing  paragraph  (b)  and  removing 
the  paragraph  designation  (a). 

{701.27    [Removed] 

3.  Section  701.27  is  removed. 

4.  Part  712  is  added  to  read  as  follows: 

PART  712— CREDIT  UNION  SERVICE 
ORGANIZATIONS  (CUSOs) 

Sec. 

712.1  What  does  this  part  cover? 

712.2  How  much  can  you  invest  in.  or  loan 
to,  CUSOs,  and  what  parties  may  be 
involved? 

712.3  Whst  are  the  characteristics  of.  and 
what  requirements  apply  to,  CUSOs? 

712.4  What  roust  you  and  a  CUSO  do  to 
maintain  separate  corporate  identities? 

712.5  What  activities  and  services  are 
preapproved  for  CUSOs? 

712.6  What  activities  and  services  are 
prohibited  for  CUSOs? 

712.7  What  must  you  do  to  add  activities  or 
services  that  are  not  preapproved? 

712.8  What  transaction  and  compensation 
limits  might  apply  to  individuals  related 
to  you  or  a  CUSO? 

712.9  When  must  you  begin  compliance 
,  with  this  part? 

Authority:  12  U.S.C  1756, 1757(5)(D)  and 
(7)0).  1766. 1782. 1784.  and  1785. 

S712.1    vnial  doe*  thie  perl  cowarT 

This  part  establishes  when  you,  an 
affiliated  Federal  credit  union,  can 
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invest  in,  and  make  loans  to,  CUSOs. 
This  part  does  not  regulate  CUSOs 
directly,  but  rather  establishes 
conditions  of  your  investments  in,  and 
loans  to,  CUSOs.  For  purposes  of  this 
part,  "affiliated  credit  unions"  means 
those  Federal  credit  unions  that  have 
either  invested  in,  made  loans  to,  or 
contracted  with,  a  CUSO. 

f712ut    How  imidt  can  you  invMt  In,  or 
loan  to,  CUSOs,  and  wtMl  parttaa  may  to 


(a)  Investments.  Your  total 
investments  in  CUSOs  must  not  exceed, 
in  the  aggregate,  1%  of  your  paid-in  and 
unimpaired  capital  and  surplus  as  of 
your  last  calendar  year-end  financial 
report.  For  purposes  of  paragraphs  (a) 
and  (b)  of  this  section,  "paid-in  and 
unimpaired  capital  and  surplus"  means 
shares  and  undivided  earnings. 

(b)  Loans.  Your  total  loans  to  CUSOs 
must  not  exceed,  in  the  aggregate,  1%  of 
your  paid-in  and  unimpaired  capital 
and  surplus  as  of  your  last  calendar 
year-end  financial  report. 

(c)  Parties.  You  may  invest  in,  or  loan 
to,  a  CUSO  by  yourself,  or  with  other 
credit  unions  or  with  non-credit  union 
parties. 

§712^    What  ara  the  charadwtotics  o(, 
and  wliat  requiremants  app<y  to,  CliSOa? 

(a)  Structure.  You  can  invest  in  or 
loan  to  a  CUSO  only  if  the  CUSO  is 
structured  as  a  corporation,  limited 
liability  company,  or  limited 
partnership.  For  purposes  of  this 
paragraph  (a),  "corporation"  means  a 
legally  incorporated  corporation  as 
established  and  maintained  under 
relevant  state  law.  For  purposes  of  this 
paragraph  (a),  "limited  liability 
company"  means  a  legally  established 
limited  liability  company  as  established 
and  maintained  under  relevant  state 
law.  For  purposes  of  this  paragraph  (a), 
"limited  partnership"  means  a  legally 
established  limited  ;>artnership  as 
established  and  maintained  under 
relevant  state  law. 

(b)  Customer  base.  You  can  invest  in 
or  loan  to  a  CUSO  only  if  the  CUSO 
primarily  serves  credit  unions,  your 
membership  or  the  membership  of 
affiliated  credit  unions. 

(c)  Federal  credit  union  accounting. 
You  must  record  your  investments  in  or 
loans  to  CUSOs  in  accord  with 
"generally  accepted  accounting 
principles"  (GAAP). 

(d)  CUSO  accounting:  audits  and . 
financial  statements:  NCUA  access  to 
books  and  records.  You  must  obtain 
written  agreements  from  a  CUSO.  prior 
to  investing  in  or  lending  to  the 
organization,  that  the  CUSO  will: 

(1)  FoUow  GAAP; 


(2)  Render  financial  statements 
(balance  sheet  and  income  statement)  at 
least  quarterly  and  obtain  a  Certified 
Public  Accountant  opinion  audit 
annually  and  provide  copies  of  such  to 
you;  and 

(3)  Provide  NCUA  and  its 
representatives  with  complete  access  to 
any  books  and  records  of  the  CUSO,  as 
deemed  necessary  by  NCUA  in  carrying 
out  its  responsibilities  under  the  Act. 

(e)  Other  laws.  A  CUSO  must  comply 
with  applicable  Federal,  state  and  local 
laws. 

f712.4   What  muat  you  and  a  CUSO  do  to 
maintain  separata  corporate  kJemmaa? 

(a)  Corporate  separateness.  You  and 
the  CUSO  must  be  operated  in  a  manner 
that  demonstrates  to  the  public  the 
separate  corporate  existence  of  you  and 
the  CUSO.  ^ch  must  operate  so  that: 

(1)  Its  respective  business 
transactions,  accounts,  and  records  are 
not  intermingled; 

(2)  Each  o^rves  the  formalities  of  its 
separate  corporate  procedures; 

(3)  Each  is  adequately  financed  as  a 
separate  unit  in  the  light  of  normal 
obligations  reasonably  foreseeable  in  a 
business  of  its  size  and  character; 

(4)  Each  is  held  out  to  the  public  as 
a  separate  enterprise; 

(5 J  You  do  not  dominate  the  CUSO  to 
the  extent  that  the  CUSO  is  treated  as  a 
department  of  you;  and 

(6)  Unless  you  have  guaranteed  a  loan 
obtained  by  the  CUSOTall  borrowings 
by  theCUSO  indicate  that  you  are  not 
liable. 

(b)  Legal  opinion.  If  you  have  a  10% 
or  greater  equity  interest  in  a  CUSO,  you 
must  obtain  written  legal  advice  as  to 
whether  the  CUSO  is  established  and 
maintained  in  a  manner  that  will  limit 
your  potential  exposure  to  no  more  than 
the  loss  of  funds  invested  in.  or  lent  to, 
the  CUSO. 

flAZS    What  acHvltiaa  and  aarvicoa ara 
praapprovad  for  CUSOs? 

NCUA  at  any  time  may  limit  any 
CUSO  activities  or  services,  or  refuse  to 
permit  any  CUSO  activities  or  services, 
for  supervisory,  legal,  or  safety  and 
soundness  reasons.  Otherwise,  you  may 
invest  in,  loan  to.  and/or  contract  with 
those  CUSOs  that  provide  one  or  more 
of  the  following  activities  and  services 
related  to  the  routine,  daily  operations 
of  credit  unions: 

(a)  Checking  and  currency  services: 

(1)  Check  cashing; 

(2)  Coin  and  currency  services;  and 

(3)  Money  order,  savings  bonds, 
travelers  checks,  and  purchase  and  sale 
of  U.S.  Mint  commemorative  coins 
services; 

(b)  Clerical,  professional  and 
management  services: 


(1)  Accoiuting  services; 

(2)  Courier  services; 

(3)  Credit  analysis; 

(4)  Facsimile  transmissions  and 
copying  services; 

(5)  Internal  audit  for  credit  unions; 

(6)  Locator  services; 

(7)  Management  and  personnel 
training  and  support; 

(8)  Marketing  services; 

(9)  Research  services;  and 

(10)  Supervisory  committee  audits; 

(c)  Consumer  mortgage  loan 
origination; 

(d)  Electronic  transaction  services: 

(1)  Automated  teller  machine  (ATM) 
services; 

(2)  Credit  card  and  debit  card 
services; 

(3)  Data  processing;  

(4)  Electronic  fund  transfer  (EFT) 
services; 

(5)  Electronic  income  tax  filing; 

(6)  Payment  item  processing;  and 

(7)  Wire  transfer  services; 

(e)  Financial  counseling  services: 

(1)  Developing  and  administering 
Individual  Retirement  Accounts  (IRA), 
Keogh,  deferred  compensation  and  other 
persoimel  benefit  plans; 

(2)  Estate  planning; 

(3)  Financial  planning  and 
counseling; 

(4)  Income  tax  preparation; 

(5)  Investment  counseling;  and 

(6)  Retirement  counseling; 

(f)  Fixed  asset  services: 

(1)  Management,  development,  sale  or 
lease  of  fixed  assets:  and 

(2)  Sale,  lease  or  servicing  of 
computer  hardware  or  software; 

(g)  Insurance  brokerage  or  agency: 

(1)  Agency  for  sale  of  insurance;  and 

(2)  Provision  of  vehicle  warranty 
programs; 

Jh)  Leasing: 

U)  Personal  property;  and 
(2)  Real  estate  leasing  of  excess  CUSO 
property; 
(i)  Loan  support  services: 

(1)  Debt  collection  services; 

(2)  Loan  processing,  servicing  and 
sales;  and 

(3)  Sale  of  repossessed  collateral; 
(j)  Real  estate  brokerage  services; 
(k)  Record  retention,  security  and 

disaster  recovery  services: 

(1)  Alarm-monitoring  and  other 
security  services; 

(2)  Disaster  recovery  services; 

(3)  Microfilm,  microfiche,  optical 
imaging,  CD-ROM  data  storage  and 
retrieval  services; 

(4)  Provision  of  forms  and  supplies; 
and 

(5)  Record  retention  and  storage; 
(1)  Securities  brokerage  services; 
(m)  Shared  credit  union  branch 

(service  center)  operations; 
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(n)  Travel  agency  services;  and 

(0)  Trust  and  trust-related  services: 

(1)  Acting  as  administrator  for  prepaid 
legal  service  plans; 

(2)  Acting  as  trustee,  guardian, 
conservator,  estate  administrator,  or  in 
any  other  fiduciary  capacity;  and 

(3)  Trust  services. 

§  712.6    What  activities  and  services  are 
prohibited  for  CUSOs? 

CUSOs  must  not  engage  in  the 
activities  or  services  of  depository 
financial  institutions,  insurance 
companies,  trade  associations,  liquidity 
facilities,  and  similar  entities. 

§712.7    What  must  you  do  to  add  activities 
or  services  tliat  are  not  praapprovad? 

In  order  for  you  to  invest  in  and/or 
loan  to  a  CUSO  that  offers  the 
unpreapproved  activity  or  service,  you 
must  first  receive  NCUA  Board 
approval.  Your  request  for  NCUA  Board 
approval  of  a  new  activity  or  service 
should  include  a  full  explanation  and 
complete  documentation  of  the  activity 
or  service  and  how  that  activity  or 
service  is  associated  with  routine  credit 
union  operations.  Your  request  should 
be  submitted  jointly  to  your  Regional 
Office  and  to  the  Secretary  of  the  Board. 
Your  request  will  be  treated  as  a  petition 
to  amend  §  712.5  and  NCUA  will 
request  public  comment  or  otherwise 
act  on  the  petition  within  60  days  after 
receipt. 

§712.8    What  transaction  and 
compensation  limits  might  apply  to 
indlviduals  related  to  you  or  a  CUSO? 

(a)  Officials  and  senior  management 
employees.  Your  officials,  senior 
management  employees,  and  their 
immediate  family  members  must  not 
receive  any  salary,  commission, 
investment  income,  or  other  income  or 
compensation  from  a  CUSO  either 
directly  or  indirectly,  or  from  any 
person  being  served  through  the  CUSO. 
This  provision  does  not  prohibit  your 
officials  or  senior  management 
employees  fitim  assisting  in  the 
operation  of  a  CUSO,  provided  your 
officials  or  senior  management 
employees  are  not  compensated  by  the 
CUSO.  For  purposes  of  this  paragraph 
(a),  "official"  means  your  directors  or 
committee  members.  For  purposes  of 
this  paragraph  (a),  "senior  management 
employee"  means  your  chief  executive 
officer  (typically  this  individual  holds 
the  title  of  President  or  Treasurer/ 
Manager),  any  assistant  chief  executive 
officera  (e.g.  Assistant  President,  Vice 
President,  or  Assistant  Treasurer/ 
Manager)  and  the  chief  financial  officer 
(Comptroller).  For  purposes  of  this 
paragraph  (a),  "immediate  family 
member"  means  a  spouse  or  other 


family  members  living  in  the  same 
household. 

(b)  Employees.  The  prohibition 
contained  in  paragraph  (a)  of  this 
section  also  applies  to  yoiir  employees 
not  otherwise  covered  if  the  employees 
are  directly  involved  in  dealing  with  the 
CUSO  unless  your  board  of  directors 
determines  that  your  employees' 
positions  do  not  present  a  conflict  of 
interest. 

(c)  Others.  All  transactions  with 
business  associates  or  £amily  membera 
of  your  officials,  senior  management 
employees,  and  their  immediate  &mily 
members,  not  specifically  prohibited  by 
paragraphs  (a)  and  (b)  of  this  section 
must  be  conducted  at  arm's  length  and 
in  your  interest. 

§  712.9    Whan  must  you  tiegin  compliance 
with  this  part? 

(a)  Investments.  Your  investments  in 
existence  prior  to  [the  efiiective  date  of 
the  final  regulation],  must  conform  with 
this  part  not  later  than  (the  effective 
date  of  the  final  regulation],  unless  the 
Board  grants  its  prior  approval  to 
continue  such  investment  for  a  stated 
period. 

(b)  Loans.  Your  loans  in  existence 
prior  to  [the  efiective  date  of  the  final 
regulation]  must  conform  with  this  part 
not  later  than  [the  effective  date  of  the 
final  regulation],  unless: 

(1)  The  Board  grants  its  prior  approval 
to  continue  your  loan  for  a  stated 
period;  or 

(2)  Under  the  terms  of  its  loan 
agreement  you  cannot  require 
accelerated  repayment  without 
breaching  the  agreement. 

PART  74a-ADVERTISING 

5.  The  authority  citation  for  Part  740 
continues  to  read  as  follows: 

Anthority:  12  U.S.C.  1766, 1781, 1789  and 
4311. 

6.  Section  740.3(c)  is  revised  to  read 
as  follows: 

§740.3    Mandatory  requiramants  with 
regard  to  the  official  sign  and  its  display. 


(c)  An  insured  credit  union  shall  not 
receive  account  funds  at  any  teller's 
station  or  window  where  any 
noninsured  credit  union  or  institution 
receives  deposits.  Excepted  hom  this 
prohibition  are  credit  imion  centers, 
service  centers,  or  branches  servicing 
more  than  one  credit  union  where  only 
some  of  the  credit  unions  are  insured  by 
the  NCUA.  In  such  instances  there  must 
be  placed  inmiediately  above  or  beside 
each  official  sign  another  sign  stating 
"The  following  credit  unions  serviced 
by  this  facility  are  not  federally  insured 


by  the  NCUA ." 

(the  full  legal  name  of  each  credit  union 
and  the  city  and  state  of  its  principal 
office  will  follow  the  word  NCUA  each 
time  it  appears).  The  lettering  will  be  of 
such  size  and  print  to  be  clearly  legible 
to  all  members  conducting  share  or 
share  deposit  transactions. 
*        *        *        *        « 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  tt>e  Secretary 

k 

14  CFR  Part  243 

[Docket  No.  OST-97-2198,  Notice  Na 
•7-41 

RIN  2105-AC62 

Domestic  Passenger  Manifest 
Information 

agency:  Office  of  the  Secretary  (OST),   • 

DOT. 

ACTION:  Advance  notice  of  proposed 

rulemaking  (ANPRM). 

SUMMARY:  This  ANPRM  requests 
information  concerning  operational  and 
cost  issues  related  to  U.S.  air  carriers 
collecting  basic  information  (e.g.,  full 
name,  date  of  birth  and/or  social 
security  number,  emergency  contact  and 
telephone  number)  from  passengers 
traveling  on  flights  within  the  United 
States.  This  proposal  is  being  issued 
pursuant  to  the  Aviation  Disaster 
Family  Assistance  Act  of  1996.  This  law 
was  passed  to  address  the  difficulties 
associated  with  notification  of  families 
in  the  aftermath  of  domestic  aviation 
crashes.  This  proposal  is  also  being 
issued  to  fulfill  a  recommendation 
contained  in  the  Initial  and  Final 
Reports  of  the  White  House  Commission 
on  Aviation  Safety  and  Security  that 
urges  the  Department  to  explore  the 
costs  and  effects  of  a  comprehensive 
passenger  manifest  requirement  on  the 
domestic  aviation  system. 
DATES:  Comments  must  be  received  by 
May  12,  1997. 

ADDRESSES:  Conmients  on  this  advance 
notice  of  proposed  rulemaking  should 
be  filed  with:  Docket  Clerk,  U.S. 
Department  of  Transportation,  Room 
PL-401,  Docket  No.  OST-97-2198,  400 
7th  Street,  SW.,  Washington,  DC  20590. 
Five  copies  are  requested,  but  not 
required. 

FOR  FURTHER  MFORMATION  CONTACT: 
Deiuiis  Marvich.  Office  of  International 
Transportation  and  Trade,  DOT,  (202) 
366-4398;  or,  for  legal  questions,  Joanne 
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Pstrie.  OfiBce  of  the  General  Counsel, 
DOT,  (202)  366-9306. 
SUPPLEMSfTARY  MFOmtATION:  The 
Department  of  Transportation  is 
requesting  comment  on  cost  and 
operational  issues  related  to  compiling 
more  complete  passenger  manifests  in 
domestic  air  transportation. 

TheProUnn 

Families  and  loved  ones  of  the 
victims  of  aviation  disasters  want  to 
know,  as  quickly  as  possible,  whether 
their  family  member  was  on  board  the 
fligfaL  There  have,  however,  been 
difficulties  in  the  aftermath  of  past 
aviation  disasters  in  immediately 
determining  who  was  on  the  airplane 
and  in  notifying  family  members.  Air 
carriers  usually  have  on  hand  records 
that  identify  those  passengers  that 
actually  boarded  the  aircraft  listed  by 
their  surnames  and  first  initials,  and 
these  records  must  be  matched  with 
associated  ticket  information  in  order  to 
compile  a  verined  manifest.  The  search 
then  begins  for  additional  information 
to  determine  the  full  name  of  the 
passengers  on  the  verified  manifest,  and 
for  information  that  could  identify 
Camily  contacts.  Passenger  information 
that  could  identify  family  contacts  may 
not  be  immediately  accessible  to  the 
airline  if  the  passenger  made  his  or  her 
reservation  through  a  travel  agent  (as  we 
understand  about  75  percent  do). 
Information  from  inquiries  received  by 
the  air  carrier  from  individuals  that 
think  that  a  family  member  may  have 
been  on  board  the  flight  is  acciunulated 
and  used  in  the  search.  As  sufficient 
information  accumulates,  the  families  of 
passengers  are  notified  on  a  rolling 
basis,  and  those  for  whom  more 
information  may  be  available  and 
accessible,  such  as  passengers  with 
frequent  flyer  accounts,  usually  would 
be  notified  first.  All  of  the  procedures 
leading  to  family  notification  outlined 
above  take  time.  Congress  has  placed  a 
renewed  emphasis  on  notification  and 
other  issues  involving  the  treatment  of 
families  of  victims  of  aviation  disasters 
in  recent  legislation  and  the  White 
House  Commission  on  Aviation  Safety 
and  Security  reinforced  Congress' 
concern  in  its  recommendations.  The 
purpose  of  this  advance  notice  of 
proposed  rulemaking  is  to  gather 
information  to  help  DOT  determine 
what,  if  any.  regidatory  actions  it  should 
take  to  address  the  problem  of  quickly 
notifying  the  families  of  victims  of 
domestic  aviation  disasters. 

Statutory  Authority 

The  Aviation  Disaster  Family 
Assistance  Act  of  1996  (Pub.  L.  104- 
264,  October  9, 1996)  was  passed  to 


address  the  difficulties  of  the 
notification  of  Camilies  in  the  aftermath 
of  domestic  aviation  crashes.  It  directs 
the  Secretary  to  form  a  task  force  to, 
among  other  things,  improve  the 
timeliness  of  the  notification  provided 
by  air  carriers  to  the  families  of 
passengers  involved  in  an  aircraft 
accident.  Further,  one  section  of  the 
Act,  codified  at  49  USC  41113,  requires 
an  air  carrier  to  develop  a  plan  for 
addressing  family  needs  in  the  event  of 
a  major  crash,  including  providing  a  list 
of  passengers  to  the  NTSB.  This  ANPRM 
will  provide  information  to  the  task 
force  needed  to  make  the 
recommendations  required  in  the 
lemslation. 

Finally,  the  Office  of  the  Secretary 
(OST)  has  broad  regulatory  authority  to 
ensiue  safe  and  adequate  service  in 
aviation.  49  USC  41702  provides  that 
"(aln  air  carrier  shall  provide  safe  and 
adequate  interstate  air  transportation." 
The  Office  of  the  Secretary  has  broad 
rulemaking  powers  under  49  USC  40113 
to  "take  action  the  Secretary  •  *  • 
considers  necessary  to  carry  out  this 
part,  including  •   •   •  prescribing 
regulations,  standards,  and  procedures, 
and  issuing  orders." 

The  Secretary  also  has  broad  authority 
to  prescribe  reporting  and  record- 
keeping requirements.  49  USC  41708 
provides  that  "the  Secretary  may  require 
an  air  carrier  or  foreign  air  carriers  to 
file  aimual,  monthly,  periodical,  and 
special  reports  with  the  Secretary  in  the 
form  and  the  way  prescribed  by  the 
Secretary."  49  USC  41709  further 
provides  that  the  Secretary  shall 
prescribe  the  form  of  records  to  be  kept 
by  an  air  carrier  and  that  the  Secretary 
may  inspect  those  records  at  any  time. 
49  USC  41711  provides  that  the 
Secretary  "may  inquire  into  the 
management  of  the  business  of  an  air 
carrier  and  obtain  from  the  air  carrier, 
and  a  person  controlling,  controlled  by, 
or  under  common  control  with  the 
cairier,  information  the  Secretary 
decides  reasonably  is  necessary  to  carry 
out  the  inquiry."  In  terms  of 
enforcement,  the  Secretary  has  broad 
authority  under  49  USC  46301,  46310 
and  46316  to  assess  appropriate  civil 
and  criminal  penalties  for  failure  to 
comply  with  regulations. 

Related  DOT  Requirements 

14  CFR  121.693(e).  which  is 
administered  by  the  Federal  Aviation 
Administration  (FAA),  requires 
certificated  operators  of  Urge  aircraft  to 
collect  passenger  names  for  each 
scheduled  and  charter  flight.  The 
provision  does  not,  however,  require 
full  name  of  passengers  or  additional 
information  such  as  phone  number  of 


emergency  contact  The  provision 
further  states  that  the  aircraft  load 
manifest  must  include  passenger  names 
"unless  such  information  is  maintained 
by  other  means"  by  the  carrier.  In  most 
cases,  carriers  use  other  means  such  as 
the  ticket  lift.  In  addition,  in  recent 
years,  air  carriers  have  begun  to 
routinely  check  identification  for  every 
passenger.  There  is  currently  no 
requirement  that  airlines  record  or  copy 
information  bova  this  identification  into 
their  records. 

Regulatory  History 

Aviation  Disasters  Outside  the  United 
States 

The  problems  of  passenger 
identification  and  family  notification 
after  an  aviation  tragedy  that  occurred 
outside  the  United  States  first  gained 
widespread  attention  after  the  tragic 
bombing  of  Pan  American  Flight  103 
over  Lockerbie,  Scotland  on  December 
21, 1988.  The  President's  Commission 
on  Aviation  Security  and  Terrorism 
made  recommendations  concerning 
passenger  manifests  in  international  air 
travel,  part  of  which  Congress  enacted 
as  section  203  of  Public  Law  101-604 
(49  USC  44909).  This  section  provides 
that: 

the  Secretary  of  Transportation  thall  require 
ail  United  States  air  carriers  to  provide  a 
passenger  manifest  for  any  flight  to 
appropriate  representatives  of  the  United 
States  Department  of  State  (1)  not  later  than 
1  hour  after  any  such  carrier  is  notified  of  an 
aviation  disaster  outside  the  United  States 
which  involves  such  flight;  or  (2)  if  it  is  not 
technologically  feasible  or  reasonable  to 
fuinil  the  requirement  of  this  subsection 
within  1  hour,  then  as  expeditiously  as 
possible,  but  not  later  than  3  hours  after  such 
notification. 

The  statute  requires  that  the  passenger 
manifest  information  include  the  full 
name  of  each  passenger,  the  passport 
number  of  each  passenger,  if  a  passport 
is  required  for  travel;  and,  the  name  and 
telephone  number  of  an  emergency 
contact  for  each  passenger.  The  statute 
further  notes  that  the  Secretary  of 
Transportation  shall  consider  the 
necessity  and  Esasibility  of  requiring 
United  States  carriers  to  collect 
passenger  manifest  information  as  a 
condition  for  passenger  boarding  of  any 
flight  subject  to  the  passenger  manifest 
requirements.  Finally,  the  statute 
provides  that  the  Secretary  of 
Transportation  shall  consider  a 
reqtiirement  for  foreign  air  carriers 
comparable  to  that  imposed  on  U.S.  air 
carriers. 

DOT  published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  on 
January  31,  1991  (56  FR  3810)  that 
requested  comments  on  how  best  to 
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implement  the  statutdry  requirements. 
During  the  course  of  President  Bush's 
"Regulatory  Moratorium  and  Review" 
in  1992,  DOT  requested  comments  on 
its  regulatory  program  and  received 
several  additional  comments  on  the 
passenger  manifest  information 
requirement.  Many  of  the  comments 
received  in  response  to  the  ANPRM  and 
the  Regulatory  Moratorium  and  Review 
indicated  that  implementing  a  passenger 
manifest  requirement  would  be  very 
costiy.  In  light  of  these  and  other 
comments,  and  the  fact  that  aviation 
disasters  occur  so  infrequentiy,  IX)T 
continued  to  examine  whether  there 
was  a  low-cost  way  to  implement  a 
passenger  manifest  requirement 

When  American  Airlines  Flight  965, 
which  was  flying  bom  Miami  to  Call, 
Colombia,  crashed  near  Call  on 
December  20, 1995,  there  were 
significant  delays  in  providing  the  State 
Department  with  a  complete  passenger 
manifest  On  March  29,  1996,  DOT  held 
a  public  meeting  on  implementing  the 
statutorily-mandated  passenger  manifest 
requirement  The  notice  announcing  the 
public  meeting  (61  FR  10706,  March  15, 
1996)  listed  ten  questions  concerning 
information  availability  and  current 
notification  practices,  privacy 
considerations,  similar  information 
requirements,  information  collection 
techniques,  and  costs  of  collecting 
passenger  manifest  information,  and 
formed  the  focus  of  the  meeting.  The 
meeting  was  attended  by  approximately 
80  people,  and  discussion  lasted  nearly 
5  hours  and  covered  a  wide  variety  of 
topics.  At  the  end  of  the  meeting,  it  was 
the  consensus  that  one  or  more  working 
groups  headed  by  the  Air  Transport 
Association  would  be  formed  to  further 
explore  some  of  the  issues  raised. 

On  September  9, 1996,  Vice  President 
Al  Gore  submitted  an  initial  report  to 
President  Clinton  from  the  White  House 
Commission  on  Aviation  Safety  and 
Security.  Among  the  twenty 
recommendations  contained  in  the 
report  was  a  recommendation  to 
improve  passenger  manifests. 
Recommendation  15  states: 

The  Commission  bSlieves  that  Section  203 
of  the  1990  Aviation  Security  Improvement 
Act,  which  requires  airlines  to  keep  a 
comprehensive  passenger  manifiBst  for 
international  flights,  should  be  implemented 
as  quickly  as  possible.  While  Section  203 
does  not  apply  to  domestic  flights,  the 
Commission  urges  the  IDepartment  of 
Transportation  to  explore  immediately  the 
costs  and  effects  of  a  similar  requirement  on 
the  domestic  aviation  system. 

The  Final  Report  of  the  Congress, 
issued  February  12, 1997,  contained  the 
same  recommendation. 


On  September  10. 1996,  DOT 
published  a  notice  of  proposed 
rulemaking  (61  FR  47692)  that  proposed 
to  require  that  each  air  carrier  and 
foreign  air  carrier  collect  basic 
information  from  specified  passengers 
traveling  on  flight  segments  to  or  from 
the  United  States.  U.S.  carriers  would 
collect  the  information  from  all 
passengers  and  foreign  air  carriers 
would  only  be  reqtiired  to  collect  the 
information  for  U.S.  citizens  and  lawful 
permanent  residents  of  the  United 
States.  The  information  would  include 
the  passenger's  full  name  and  passport 
nimiber  and  issuing  coimtiy  code,  if  a 
passport  were  required  for  travel. 
Carriers  would  be  required  to  deny 
boarding  to  passengers  who  do  not 
provide  this  information.  In  addition, 
airlines  would  be  required  to  solicit  the 
name  and  telephone  nimiber  of  a  person 
or  entity  to  be  contacted  in  case  of  an 
aviation  disaster.  Airlines  would  be 
required  to  make  a  record  of  passengers 
who  decline  to  provide  an  emergency 
contact.  Passengers  who  decline  to 
provide  emergency  contact  information 
would  not,  however,  be  denied 
boarding.  In  the  event  of  an  aviation 
disaster,  the  information  would  be 
provided  to  DOT  and  the  Department  of 
State  to  be  used  for  notification.  DOT 
proposed  to  allow  each  airline  to 
develop  its  own  procedures  for 
soliciting,  collecting,  maintaining  and 
transmitting  the  information.  The  notice 
requested  comment  on  whether 
passenger  date  of  birth  should  be 
collected,  either  as  additional 
information  or  as  a  substitute  for 
required  information  (e.g.  passport 
number/passport  number  and  issuing 
country  code),  and  on  whether  U.S. 
airlines  should  be  required  to  collect 
country  of  citizenship  from  passengers 
on  flights  where  a  passport  is  not 
required  for  travel.  Were  the  proposed 
rule  in  effect  in  1994,  about  72  million 
passenger  (one-way)  trips  on  ffights  to 
and  from  the  United  States  would  have 
been  covered,  and,  based  on  this 
number  of  annual  passenger  trips,  DOT 
estimated  in  the  notice  that  collecting 
passenger  manifest  information, 
excluding  date  of  birth  information, 
would  cost  about  $28  million  to  $45 
million  per  year  for  air  carriers,  travel 
agents,  and  passengers  (passengers"  cost 
is  for  passengers"  time  foregone).  One- 
time costs  to  reprogram  air  carrier 
computer  reservations  systems  (CRSs) 
and  departure  control  systems  (EKDSs) 
were  estimated  to  be  about  $30.5 
million.  The  cost  per  passenger  one-way 
trip  was  estimated  to  range  between 
about  $0.39  and  $0.63,  and  the  cost  of 
an  enhanced  notification  of  a  family 


under  the  proposed  nde,  on  a  per  victim 
basis,  was  estimated  to  range  between 
about  $238,000  and  $364,000.  The 
comment  period  for  the  NPRM  closed 
on  November  12, 1996. 

Domestic  Aviation  DisMfi 

The  welfare  of  families  in  the 
aftermath  of  domestic  aviation  disasters, 
such  as  those  that  occxirred  in  Charlotte, 
NC,  Aliquippa,  PA,  and  Roselawn,  IN, 
in  1994,  and  in  Miami,  FL,  in  1996,  has 
been  a  concern  of  DOT.  Representatives 
of  DOT  have  visited  domestic  crash 
sites,  met  with  family  members  of 
victims,  and  worked  with  air  carriers 
and  with  other  interested  U.S. 
Government  agencies  on  the  issues  that 
arise  in  the  aftermath  of  an  aviation 
disaster. 

The  treatment  of  the  families  of 
victims  in  the  aftermath  of  the  Valu)et 
Flight  592  aviation  disaster  on  May  11, 
1996,  in  which  105  passengers  perished, 
prompted  a  Congressional  hearing  on 
June  13,  1996.  before  the  House 
Aviation  Subcommittee  on  the 
'Treatment  of  Families  of  Victims  After 
Valujet  592".  The  hearing  dealt  with 
procedures  and  coordination  in  the 
aftermath  of  the  Valujet  avution 
disaster  in  Miami  specifically,  and 
domestic  aviation  disasters  generally, 
including  the  notffication  of  the  families 
of  victims.  During  the  hearing,  members 
of  Congress  made  several  points 
regarding  notification  of  victims" 
families  of  aviation  disasters.  One  said 
that  in  the  aftermath  of  a  crash  three 
things  needed  to  be  known:  (1 )  was  a 
family  member  on  the  flight?;  (2)  was  he 
or  she  alive?;  and  (3)  coidd  family 
members  get  to  the  site?  This  Member 
said  that  perhaps  manifests  needed  to  be 
within  the  purview  of  the  U.S. 
Government  and  that  it  seemed  that 
airlines  ought  to  know  who  is  on  a  flight 
of  any  substantial  length.  Another 
Member  said  that  many  of  the  same 
types  of  problems  mentioned  in  the 
hearing  were  explored  in  detail  in  the 
aftermath  of  the  1988  Pan  Am  103 
aviation  disaster  over  Lockerbie, 
Scotiand;  that  a  study  commission  was 
put  together,  and  that  the  results  of  the 
study  commission  were  contained  in  the 
"Report  of'the  President's  Commission 
on  Aviation  Security  and  Terrorism" 
and  were  put  into  law  in  the  Aviation 
Security  Improvement  Act  of  1990 
(Pub.L.  101-604).  This  Member  said  that 
Public  Law  101-604  should  be 
examined  to  see  how  it  could  be 
adapted  to  domestic  crashes.  Later,  this 
Member  said  that  it  was  imderstood  that 
there  would  be  costs  of  having  good 
manifest  information  on  hand,  but  that 
the  financial  burdens  must  be  faced  up 
to  by  the  airlines.  A  third  Member 
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wanted  airlines  to  work  on  getting  a 
manifest  quickly.  One  of  the  Cunily 
members  who  testified  said  that  it  was 
distressing  to  not  know  who  was  on  the 
plane,  in  terms  of  the  suffering  of  the 
Cunily  members  of  victims,  but  also  in 
terms  of  thinking  of  the  security  risks  to 
U.S.  borders  from  not  knowing.  This 
femily  member  went  on  to  say  that 
airlines  know  with  certainty  the 
identities  of  about  75  percent  of 
passengers  on  international  flights,  and 
about  60  percent  on  domestic  flights. 
This  witness  said  that,  as  a  frequent 
flyer,  the  airlines  maintain  much 
personal  information  on  the  witness, 
and  that  if  the  airlines  had  incentives  to 
do  so,  they  would  be  able  to  access 
frequent  flyer  information  in  the 
aftermath  of  crashes. 

On  July  17. 1996,  TWA  Flight  800, 
which  was  flying  from  New  York  to 
Paris,  went  down  off  Long  Island,  New 
York.  There  were  230  passenger 
fiatahties.  Local  government  officials 
pubUcly  commented  on  difficulties  in 
determining  exactly  who  was  on  board 
the  flight  and  in  compiling  a  complete, 
verified  manifest.  {Although  this  was  an 
international  Qight.  the  crash  occurred 
in  U.S.  territorial  waters  and,  therefore, 
the  Department  of  State  had  no  specific 
role  in  family  notification  and 
fecilitation  for  U.S.  citizens.) 

The  TWA  Flight  800  accident  focused 
attention  on  the  security  aspects  of  air 
transportation  and  dramatized  the 
problems  related  to  prompt  notification. 
After  the  crash,  there  were  a  series  of 
Congressional  hearings  on  the  need  for 
increased  security  on  the  U.S.  domestic 
and  international  air  systems.  On  July 
25,  1996.  President  Clinton  promised 
that  "we  will  require  pre-flight 
inspections  for  any  plane  flying  to  or 
from  the  United  States — every  plane, 
every  cabin,  every  time."  The  next  day 
the  FAA  issued  the  directives  to  make 
this  happen,  and  today  the  FAA  and  the 
airlines  are  doing  it. 

The  White  House  Commission  on 
Aviation  Safety  and  Security  was 
Eormed  by  E.0. 13015  of  August  22, 
1996,  to  advise  the  President  on  matters 
involving  aviation  safety  and  security, 
both  domestically  and  internationally.  It 
was  directed  to  recommend  to  the 
President  a  strategy  designed  to  improve 
aviation  safety  and  security,  both 
domestically  and  internationally. 
During  the  course  of  deUberations  by 
the  Whhe  House  Commission  on 
Aviation  Safety  and  Seciirity,  and  in 
other  fora  mentioned  above,  families  of 
past  victims  of  aviation  disasters  were 
able  to  disfniss  the  problems  associated 
with  the  post-aviation-disaster 
notififation  of  and  continuing 


communication  with  the  families  of 
victims  of  aviation  disasters. 

As  mentioned  above.  Vice  President 
Al  Gore  transmitted  the  Initial  Report  of 
the  White  House  Commission  on 
Aviation  Safety  and  Sec\uity  to 
President  Clinton  on  September  9,  1996. 
Recommendation  15  of  the  Initial 
Report  states,  in  part: 

*     *     *  the  Commission  nrges  the 
Department  of  Transportation  to  explore 
immediately  the  costs  and  effects  of  a  similar 
ipaasenger  manifest)  requirement  on  the 
domestic  aviation  system. 

The  President  accepted  the 
recommendations  contained  in  this 
initial  report,  and  on  September  9 
issued  a  Memorandum  on  the 
Assistance  to  Families  Affected  by 
Aviation  and  Other  Transportation 
Disasters  to  the  Secretaries  of  State, 
Defense,  Health  and  Human  Services, 
and  Transportation,  the  Attorney 
General,  and  the  Chairman  of  the 
National  Transportation  Safety  Board 
(NTSB).  The  Memorandum  invests 
NTSB  with  the  clear  responsibility. 
authority,  and  capacity  to  assist  families 
of  passengers  involved  in  domestic 
disasters  not  determined  to  be  criminal. 
Pursuant  to  the  reconunendation  above, 
the  purpose  of  this  ANPRM  is  to  request 
comment  on  cost  and  operational  issues 
related  to  collecting  more  complete 
passenger  manifest  information  in 
domestic  air  transportation. 

The  Aviation  Disaster  Family 
Assistance  Act  of  1996,  passed 
following  Congressional  hearings  on  the 
treatment  of  families  of  victims  of 
aviation  disasters,  requires  the 
Department  to  submit  a  report  to 
Congress  on  the  subject.  The 
information  the  DOT  seeks  in  this 
ANPRM  will  allow  DOT  to  analyze  the 
data  and  submit  the  required  report. 

Overview:  Passenger  Manifests  and  the 
Domestic  Air  Transportation  System 

The  United  States  leads  the  world  in 
innovations  within  its  domestic  air 
transportation  system.  It  was  the  first 
country  to  introduce  widespread 
deregulation  within  its  domestic  air 
transportation  system,  and  the  overall 
efficiency  of  the  U.S.  system  is  held  up 
as  an  example  to  other  countries.  The 
efficiency  of  thd  U.S.  domestic  air 
transportation  system  results  in  low 
feres,  which  enable  more  passengers  to 
travel  by  air.  the  safest  mode  of  travel. 
To  achieve  these  results,  the  U.S. 
domestic  air  transportation  system  has 
evolved  into  one  that  generally  requires 
precise  coordination  and  timing  of 
operations.  In  this  evolved  system,  air 
carriers  employ  often  hub-and-spoke 
networks  in  which  connecting  traffic  is 


fed  at  hub  airports  either  to  the 
originating  carrier  (on-line  service)  or  to 
affiliated  carriers  (intraline  service), 
engage  in  point  to-point  service 
operations  (including  shuttle  services) 
that  employ  fest  turnarounds,  and 
(much  less  frequently)  offer  services  that 
connect  with  one  or  more  different 
airlines  (interline  service). 

The  U.S.  domestic  aviation  passenger 
market  was  served  in  1995  by  nine 
major  air  carriers,  21  national  air 
carriers,  12  large  regional  air  carriers, 
and  132  medium  regional  air  carriers.  Of 
the  132  medium  regional  air  carriers,  18 
used  large  aircraft  seating  over  60 
passengers  and  114  used  small  aircraft 
seating  less  than  60  passengers.  (The 
latter  can,  alternatively,  be  classified  as 
commuters).  The  air  carriers  listed 
above  enplaned  about  541  million 
passengers  in  1995.  In  addition  to 
enplanement  data,  data  on  passenger 
origins  to  destinations  on  the  larger 
carriers  listed  above  are  also  available. 
Such  data  subsiune  the  feet  that  a  single 
passenger  trip  may  involve  more  than 
one  flight  segment,  and,  for  1995.  show 
that  about  358.5  million  domestic 
passenger  trips  took  place  on  the  U.S. 
domestic  aviation  system.  The  number 
of  aircraft  departures  for  the  carriers 
identified  above  in  1995  was  about  10.8 
million. 

To  complete  the  picture  of  the  U.S. 
domestic  aviation  system,  we  estimate 
that,  in  addition  to  the  174  carriers 
identified  above,  there  were  about  3100 
charter  air  taxis  operating  in  the  U.S. 
domestic  market  in  1995.  Data  on  the 
operations  of  these  charter  air  taxis  are 
not  systematically  kept,  however,  and 
are  not  provided  here  or  included  in  any 
of  the  figures  given  above. 

Economic  Coosideratioiis 

This  rulemaking  is  significant  under 
E.O.  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  because  of  public  and 
Congressional  interest  associated  with 
the  potential  rulemaking  action.  It  is 
anticipated  that  an  eventual  rule  will 
impose  costs  of  more  than  SlOO  million 
per  year  on  air  carriers,  travel  agents, 
and  passengers,  and  thus  will  be  a  major 
rulemaking.  The  ANPRM  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  E.0. 12866. 

For  purposes  of  this  ANPRM,  DOT 
has  developed  initial  estimates  of  the 
costs  of  a  domestic  passenger  manifest 
information  requirement.  These 
estimates  were  derived  by  modifying  for 
the  present  (domestic)  case  the 
underlying  economic  model  that  was 
used  to  estimate  the  costs  of  a  proposed 
passenger  manifest  information 
requirement  on  flights  to  and  from  the 


United  States  (as  mentioned  above,  the 
NPRM  was  published  on  September  10. 
1996  [61  FR  476921).  A  copy  of  the 
Preliminary  Regulatory  Evaluation, 
which  goes  into  detail  regarding  the 
methodology  used  there,  is  available  in 
DOT  Docket  OST  95-950. 

In  the  estimates  below,  no  fixed  costs 
are  included.  None  are  included 
primarily  in  order  to  avoid  possible 
double  cotmting  of  fixed  costs  regarding 
compliance  with  international  and 
domestic  passenger  manifest 
information  requirements.  That  is,  it 
may  be  that  the  modifications  to  air 
carrier  computer  reservation  systems 
(CRSs)  and  departure  control  systems 
(DCSs)  that  would  be  required  to 
comply  with  any  DOT  final  rule 
regarding  international  passenger 
manifest  information  will  also  allow 
many  air  carriers  to  comply  with  a 
domestic  passenger  manifest 
information  with  few  or  no  additional 
modifications  and  costs. 

Two  sets  of  estimates  will  be  given  for 
the  domestic  case.  In  the  first,  it  is 
assumed  that  passenger  manifest 
information  is  collected  from  each 
passenger  (either  once  or  twice  per 
round  trip)  each  time  that  the  passenger 
travels.  In  the  second,  this  same 
assumption  applies  to  non-frequent- 
flyer  passengers.  For  frequent  flyers, 
however,  it  is  assumed  that  air  carriers 
maintain  full  passenger  manifest 
information  in  their  files,  and  that  when 
a  frequent  flyer  travels,  the  air  carrier 
needs  only  to  confirm  the  passenger 
manifest  information  once  per  round 
trip.  It  is  assumed  that  one-half  of  all 
domestic  trips  are  taken  by  frequent 
flyers. 

In  both  sets  of  estimates,  it  is  assiuned 
that  passenger  manifest  information 
consists  of  four  pieces  of  information 
(passenger  full  name,  date  of  birth  or 
social  security  number,  contact  name 
and  contact  telephone  number).  It  is 
assumed  that  it  would  take  air  carriers 
or  travel  agents  ten  seconds  to  solicit 
and  collect  each  of  the  four  pieces  of 
information  at  the  time  of  either 
reservation  or  check-in,  two  seconds  to 
just  solicit  each  piece  of  information  at 
the  time  of  reservation,  and  five  seconds 
to  verify  each  piece  of  information  for 


frequent  flyers  at  the  time  of  reservation. 
The  number  of  passenger  trips  based  on 
origin  to  destination  data,  358.5  million, 
is  used  in  the  estimates.  In  so  doing,  the 
implicit  assiunption  is  being  made  that 
domestic  passenger  manifest 
information  can  be  costiessly  shared 
among  any  carriers  that  are  involved  in 
a  single  passenger  trip. 

DOT  estimates  that  for  the  case  (Case 
1).  where  it  is  assumed  that  domestic 
passenger  manifest  information  is 
collected  from  each  passenger  (either 
once  or  twice  per  round  trip)  each  time 
that  the  passenger  travels,  that  the  total 
nnniiftl  recurring  costs  of  a  domestic 
passenger  manifest  requirement  would 
be  between  $108.7  and  217.5  million. 
These  costs  would  break  down  as 
follows:  air  carriers  $18.9  to  37.9 
million  per  year,  travel  agents  S13.1  to 
26.2  million  per  year,  and  passengers 
(the  value  of  time  forgone  while 
providing  information)  $76.7  to  153.3 
million  per  year.  The  first  year  cost 
(without  any  fixed  cost  included)  for 
Case  1  would  be  $103.8  to  207.6 
million.  The  present  value  over  ten 
years  of  the  costs  for  Case  1  would  be 
$701.5  million  to  1.4  billion. 

EKDT  estimates  that  for  the  case  (Case 
2),  where  it  is  assumed  that  one-half  of 
all  domestic  passenger  trips  are  taken  by 
frequent  flyers  and  air  carriers  maintain 
full  passenger  manifest  information  in 
their  files  for  frequent  flyers  and  only 
need  to  confirm  the  passenger  manifest 
information  once  per  roimd  trip,  that 
the  total  annual  recurring  costs  of  a 
domestic  passenger  manifest 
requirement  would  be  between  $79.1 
and  $158.2  million.  These  costs  would 
break  down  as  follows:  air  carriers  $11.3 
to  22.6  miUion  per  year,  travel  agents 
$12.0  to  24.1  million  per  year,  and 
passengers  (the  value  of  time  forgone 
while  providing  information)  $55.8  to 
111.5  million  per  year.  The  first  year 
cost  (without  any  fixed  cost  included) 
for  Case  2  would  be  $75.5  to  151.0 
million.  The  present  value  over  ten 
years  of  the  costs  for  Case  1  would  be 
$510.1  million  to  1.0  billion. 

According  to  aviation  accident 
statistics  avaifeble  on-line  from  the 
National  Transportation  Safefy  Board, 
over  the  past  10  years  there  have  been 


1,156  passenger  fetalities  on  the  types  of 
carriers  included  in  the  costs  above — all 
domestic  air  carriers  except  for  on- 
demand  air  taxis.  Dividing  the  present 
value  of  the  costs  of  a  domestic 
passenger  manifest  requirement  by  the 
number  of  these  fetalities  gives  the  cost, 
on  a  per-victim  basis,  of  the  enhanced 
notifications  of  femilies  that  could  be 
expected  from  implementing  a  domestic 
passenger  manifest  information 
requirement  For  the  passenger  manifest 
information  requirement  in  Case  1 
above,  this  figure  is  $606,800  to  $1.2 
miUion.  For  the  passenger  manifest 
information  requirement  in  Case  2 
above,  this  figiue  is  $441,300  to 
$882,700. 

Another  perspective  on  the  costs  of  a 
domestic  passenger  manifest 
information  requirement  can  be 
provided  by  dividing  the  recurring  costs 
of  the  requirement  by  the  number  of 
annual  passenger  trips  taken,  as  if 
passengers  would  end  up  paying  all  the 
costs  of  such  a  requirement  The  cost 
per  one-way  passenger  trip  for  Case  1 
above  is  $0.30  to  0.61  and  for  Case  2  it 
is  $0.22  to  $0.44.  These  numbers  would 
double  if  the  calculation  were  being 
performed  for  roimd  trips. 

Finally,  changes  in  the  amount  of 
time  that  it  is  assvuned  to  take  to  collect 
passenger  manifest  information  have 
large  impUcations  for  the  figures  given 
above,  llie  following  are  sensitivity 
analyses  of  Case  1  and  Case  2  based  on 
varying  the  time  to  solicit  and  collect 
each  piece  of  passenger  manifest 
information  bom  10  to  15  seconds.  The 
time  to  just  solicit  each  piece  of 
information  varies  as  one-fifth  of  the 
amount  of  time  to  both  solicit  and 
collect  it.  and  the  time  to  confirm 
frequent  flyer  information  varies  as  one- 
half  of  the  time  to  both  solicit  and 
collect  it  Headings  in  the  table  are  the 
total  time  to  solicit  and  collect  all  four 
pieces  of  passenger  manifest 
information.  The  low  and  high  estimates 
are  for  situations  where  passenger 
manifest  information  is  collected  one 
and  two  times  per  round  trip, 
respectively.  In  Case  2.  it  is  always 
assumed  that  frequent  flyer  information 
is  confirmed  only,  and  that  this  is  done 
once  pet  round  trip. 


Seconds  to  aoidt  and  colect  paa- 
Sanger  manifest  infonnabon 
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Annual  Recurring  (low) 
Annual  Recurring  (high) 
US  Air  Carriers  (kMv) 
US  Air  earners  (high) 
Travel  Agents  (Iom^  .. 


$108.7  ml 
217.5  mil .- 
18.9  mi  .... 
37.9  ml  ~~ 
13.1  ml  „„ 


60  sec. 


$163.1  ml. 
326.2  ml. 
28.4  mi. 
56.8  mi. 
19.7  ml. 
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Type  of  cost 


TriMt  Agents  (high) 
Paaseng.  time  (low) . 
Passeng.  time  (high) 


Per  enhanced  notification  (low)  . 
Per  enharwed  notification  (high) 

Per  one-way  tnp  (low)  , 

Per  one-way  trip  (high) 


Amuai  Reajning  (low) 
Anrtuai  Recumng  (high) 


US  Air  Gamers  (low) 

US  Air  Gamers  (high) „. 

Travel  Agents  (low)  

Travel  Agents  (high) 

Passeng.  time  (low) 

Passeng.  time  (high)  

Par  whenced  noMication  (low) . 

Per  enhanced  notification  (high) 

Per  one-way  tnp  (low) 

Per  one-way  trip  (high) 


Seconds  to  solicit  and  coUect  pas- 
senger manifest  information 


40  sea 


26.2  mtt  .... 
76.7  mil .... 
1 53.3  mil .. 
606.900  ... 
1,213,700 

0.30  

0.61  


79.1  mil ... 
158.2  mil . 
11.3  mH... 
22.6  mil ... 

12.0  H 

24.0  mil ... 
55.8  mil ... 
1 11 .5  mil . 
441.300  . 
882.700  . 

0.22  

a44 


60  sec. 


39.4  mil. 

115.0  mil. 

230.0  mil. 

910,300. 

1.820.600. 

0.46. 

0.91. 

118.6  mil. 

237.2  mil. 
16.9  mil. 
33.9  mil. 

18.0  mil. 

36.1  mil. 
83.6  mil. 

167.3  mil. 
662.000. 
1.324.000. 
0.33. 
0.66. 


Quesdoaa 

In  this  ANPRM,  DOT  is  interested  in 
gathering  up-to-date  information  on 
how  it  could  implement  a  domestic 
passenger  manifest  information 
requirement  so  that  U.S.  air  carriers  can 
achieve  the  most  effiective  transmission 
of  information  after  a  domestic  aviation 
disaster  at  a  cost  that  the  general  pubHc 
and  the  aviation  community  will  find 
reasonable.  We  would  appreciate 
additional  information  in  the  form  of 
answers  to  the  following  questions  upon 
which  to  base  our  proposal.  For  clarity, 
Mfe  request  commenters  to  note  the 
question  number  in  their  response. 

1.  Basic  Approach 

This  ANPRM  envisions  that  both 
certificated  anor  non-certificated  (e.g..  air 
taxis)  U.S.  passenger  direct  air  carriers 
and  indirect  air  carriers  would  compile 
passenger  manifest  information  for  all 
passengers  on  all  domestic  flight 
segments  in  the  United  States.  The  rule 
would  apply  to  "air  transportation"  as 
defined  in  49  USC  40102.  and  not  to 
general  aviation.  Passengers  would  be 
defined  broadly  to  include  confirmed, 
ticketed  passengers  as  well  as  standbys. 
walk-ups,  lap  infants,  those  rerouted 
from  another  flight  or  air  carrier,  and 
non-revenue  passengers.  At  this  time, 
we  expect  that  the  domestic  passenger 
manifest  information  would  consist  of 
passenger  (1)  full  name;  (2)  date  of  birth 
(DOB)  or  social  security  number  (SSN); 
(3)  contact  name;  (4)  contact  telephone 
number.  Further,  we  envision  the 
information  would  be  transmitted  to  the 
Department  of  Transportation  and  the 
National  Transportation  Safety  Board  as 
soon  as  possible,  but  no  later  than  three 


hours,  after  the  aviation  disaster.  Please 
comment  on  the  various  elements  of  this 
approach.  What  is  the  difiisrence  in 
providing  the  information  to  DOT  and 
the  NTSB  in  one  hour  versus  three 
hours? 

2.  Information  Requirements  and  the 
Ckipacity  of  Computer  Reservations 
Systems 

Our  understanding  is  that  air  carriers 
often  only  collect  passenger  last  name 
and  first  initial  for  the  manifest.  By 
element,  or  overall  for  all  elements,  how 
long  would  it  take  to  collect  the 
additional  passenger  information  that  is 
outlined  here?  What  are  the  practical 
implications  of  collecting  the 
information  outlined  above,  in 
particular  IX)B  and  SSN?  Are  any  of  the 
information  elements  substitutes  for 
each  other?  Should  passengers  that 
refuse  to  provide  domestic  passenger 
manifest  information  be  denied 
boarding?  Were  a  domestic  passenger 
manifest  information  requirement  to  be 
imposed,  where  would  the  information 
in  practice  be  collected,  at  the  time  of 
reservation  or  at  the  time  of  check-in? 
Do  Computer  Reservation  Systems 
(CRSs)  have  the  capacity  to  hold  the 
information  that  would  be  required  by 
a  domestic  manifest  information 
requirement?  hi  considering  the 
capacity  of  CRSs,  is  it  more  productive 
to  think  in  terms  of  domestic  passenger 
enplanements  (e.g.,  541  million  in  1995) 
or  domestic  passenger  trips  based  on 
origins  to  destinations  (e.g..  385.5 
million  in  1995)? 


3.  Frequent  Flyer  Information  and  a 
Domestic  Passenger  Manifest 
Information  Requirement 

We  understand  that  more  extensive 
passenger  information  is  kept  on  hand 
for  frequent  flyers,  and  that  frequent 
flyers  account  for  over  one-half  of  all 
passengers  traveling  on  the  domestic 
operations  of  some  U.S.  air  carriers.  Are 
any  of  the  information  elements 
outlined  above,  as  a  matter  of  course, 
kept  on  hand  for  frequent  flyers  today? 
If  so,  which  ones?  Could  the 
information  above  be  added  to  existing 
frequent  flyer  information?  (Dould 
frequent  flyer  information  be  accessed 
quickly  in  the  aftermath  of  a  domestic 
aviation  disaster  and,  assuming 
passenger  information  similar  to  that 
outlined  above  were  kept  as  part  of 
frequent  flyer  informadon,  be  used  to 
satisfy  the  requirements  of  a  domestic 
passenger  manifest  information 
requirement? 

4.  Privacy  Considerations  and  Fraud 
Issues 

What  privacy  issues  are  raised  by  a 
domestic  passenger  manifest 
information  requirement  as  outlined 
above?  Will  manifest  information  be 
subject  to  subpoena  by  private  litigants 
and  law  enforcement  agencies?  What 
fraud  issues,  if  any,  are  raised  by 
implementing  the  above  domestic 
passenger  manifest  information 
requirement?  What  are  the  implications 
for  personal  privacy  that  would  result  if 
air  carriers  were  required  to  collect  any 
of  the  following  information  from 
passengers:  full  name,  date  of  birth, 
social  security  number,  emergency 
contact  and  phone  nimiber?  What  types 


of  safeguards,  if  any,  should  be  placed 
upon  the  passenger  manifest 
information  that  is  collected  by  air 
carriers? 

5.  Coverage  of  Domestic  Passenger 
Manifest  Information  Requirement  and 
the  Differing  Implications,  if  Any,  for 
Different  Types  of  Air  Carriers  That 
Would  be  Covered 

We  envision  that  all  U.S.  passenger 
air  carriers  and  charter  operators  would 
be  covered  by  a  domestic  passenger 
manifest  information  requirement: 
scheduled  and  charter  air  carriers,  as 
well  as  air  taxis  and  commuters.  Are 
there  categorically  differing 
implications  of  imposing  a  domestic 
passenger  manifest  information 
requirement  on  these  different  types  of 
carriers  that  are  not  taken  into  account 
elsewhere  within  these  questions?  If  so. 
what  are  they? 

6.  Sharing  of  Domestic  Passenger 
Manifest  Information  Within  and 
Among  Air  Carriers 

As  outlined  above,  we  envision  that 
all  air  carriers  would  be  covered  by  a 
domestic  passenger  manifest 
information  requirement.  That  is, 
scheduled  and  charter  air  carriers  would 
be  covered,  as  would  air  taxis  and 
commuters.  Moreover,  passenger 
manifest  information  would  be  expected 
to  be  on  hand  for  passengers  journeys 
from  beginning  to  end.  Thus,  passenger 
manifest  information  for  the  various  legs 
of  a  journey  could  need  to  be  shared 
internally  within  one  air  carrier  (e.g. 
among,  perhaps,  various  air  carrier 
information  systems  including  carrier 
internal  reservations  systems  and 
Departure  Control  Systems  [DCSs]  and 
external  Computer  Reservation  Systems 
(CRSs)),  or  among  more  than  one  carrier 
for  code-share  flights  and  interlined 
flights.  Please  specify  in  detail  for  each 
case  how  such  information  sharing 
would  be  accomplished,  and  outline 
any  practical  difficulties  involved  in 
such  intra  or  intercarrier  sharing  of 
passenger  manifest  information? 
Indicate  how  such  sharing  would  take 
place  through  domestic  air  carriers' 
Computer  Reservation  Systems  (CRSs)? 
Could  it  be  accomplished  within 
existing  CRS  configurations  or  woidd 
the  systems  need  to  be  changed  and 
what  would  the  changes  consist  of  (be 
precise  and  concise  in  describing  the 
changes  and  please  present  them  in 
layman's  language)?  If  changes  would 
need  to  be  made,  please  provide  an 
estimate  of  the  work  that  would  be 
required  to  modify  the  CRSs  and  the 
cost  to  do  so  (break  out  specifics  of  any 
cost  figures  given). 


7.  Implications  for  Different  Types  of  Air 
Carrier  Operations  (Point-to-Point)  and 
the  Current  Frequency  of  Flights 

The  obvious  impUcation  of  adding  a 
domestic  passenger  manifest 
information  requirement  is  that  it  would 
take  time  to  collect  passenger 
information,  and  that  if  the  information 
were  not  collected  before  a  passenger 
arrived  at  the  airport,  there  could  be 
implications  for  existing  flight 
schedules.  What  effect  would 
implementing  a  domestic  passenger 
maiufest  information  requirement  along 
the  lines  outlined  above  have  upon 
check-in  deadlines  and  minimum 
connecting  times?  Domestic  air  carrier 
operations  can  be  conceptualized  as 
being  either  point-to-point  or  hub-and- 
spoke,  with  shuttle  operations 
constituting  a  high-frequency  sub-case 
of  point-to-point  operations.  How  would 
imposing  a  passenger  manifest 
information  requirement  as  outlined 
above  affect  air  shuttle  operations  where 
passengers  walk  up  to  the  flight  without 
prior  contact  with  the  air  carrier?  Some 
air  carriers  have  structured  their 
operations  around  very  high  frequencies 
of  flights  that  employ  very  fast  airport 
turnarounds  (some  in  the  neighborhood 
of  20  minutes).  How  would  imposing  a 
passenger  manifest  information 
requirement  as  outlined  above  affect 
such  air  carriers  with  very  high 
frequencies  of  flights  or  those  with  very 
fest  tiimarounds?  How  woidd  imposing 
a  passenger  manifest  information 
requirement  as  outlined  above  affect 
hub-and-spoke  air  carriers  operations 
and  current  times  for  connecting  banks 
of  flights?  What  would  be  the  primary 
considerations  for  charter  air  carriers? 
How  would  the  information  be  collected 
on  a  charter  where  the  airline  operates 
the  flight  but  the  charter  operator  sells 
the  seats?  Which  party  should  be 
required  to  produce  the  manifest  in  the 
event  of  an  aviation  disaster? 

8.  Interactions  Between  Domestic 
Positive  Baggage  Matches  and  a 
Domestic  Passenger  Manifest 
Information  Requirement 

If  a  positive  baggage  match  system  is 
implemented  for  U.S.  domestic  flights, 
and  a  domestic  passenger  manifest 
information  requirement  is  also 
implemented,  what,  if  any,  interactions 
could  be  expected?  Similarly,  if  security 
profiles  are  developed  on  some 
passengers,  what,  if  any,  interactions 
could  be  expected?  Would 
implementation  of  a  positive  baggage 
match  system,  on  its  ovm,  result  in 
passengers  being  asked  to  report  earlier 
to  the  airport  for  domestic  flights  than 
has  been  the  case  in  the  past?  U  a 


positive  baggage  match  system  were 
implemented  and  a  domestic  passenger 
manifest  requirement  were  also 
implemented,  would  passengers  be 
asked  to  report  to  the  airport  any  earlier 
than  if  a  positive  baggage  match  system 
alone  were  implemented? 

9.  Domestic  Passengers  Manifests  and 
Electronic  Tickets 

The  use  of  electronic  tickets  ("e- 
tickets")  or  tickeUess  travel  is  becoming 
more  widespread.  It  is  our 
understanding  that  six  major  U.S. 
airlines  use  them.  Some  carriers  offer  e- 
tickets  only  through  direct  sales,  while 
others  offer  them  through  direct,  travel 
agent,  and  Internet  sales.  In  e-ticketing, 
passengers  that  reserve  a  flight  throu^ 
a  travel  agent,  on  the  Internet,  or 
directiy  with  an  airline  by  phone  give  a 
credit  card  number  and  receive  a 
reservation  number  in  lieu  of  a  paper 
ticket  At  the  airport,  the  passenger  tells 
the  ticket  counter  agent  the  reservation 
number,  shows  identification  if  asked, 
receives  a  boarding  pass  and  gets  on 
board  the  flight.  While  identificaticMi 
checks  for  claiming  e-tickets  and 
boarding  passes  vary,  often,  if  the  e- 
ticket  was  purchased  direcUy  from  an 
airline,  the  credit  card  used  for  the 
purchase  of  the  e-ticket  and  a  photo  ID 
are  required  to  claim  the  e-ticket 
boardhig  pass;  while  if  the  e-ticket  was 
purchased  from  a  travel  agent,  less 
stringent  identification  procedures 
apply  since  it  is  assumed  that  travel 
agents  know  their  clients.  It  would 
appear,  on  the  face  of  it,  that  e-ticketing 
via  the  Internet  would  allow  for  the 
facile  collection  of  domestic  passenger 
manifest  information  since  there  could 
be  fill-in  spaces  for  full  name,  date  or 
birth  and/or  social  security  number,  and 
contact  name  and  telephone  number  on 
the  form  that  the  passenger  would  fill 
out  when  requesting  the  e-ticket.  It 
would  appear  that  the  challenges  posed 
by  a  domestic  passenger  manifest 
requirement  for  e-tickets  sold  via  direct 
sales  and  through  travel  agent  would  be 
similar  to  the  challenges  posed  by  a 
domestic  passenger  manifest 
requirement  for  regular  tickets.  How,  if 
at  all,  would  imposing  a  domestic 
passenger  manifest  requirement  affect  e- 
ticketing?  Please  describe  the 
differential  effects  of  imposing  a 
domestic  passenger  manifest 
requirement  on  the  various  modalities 
of  e-ticketing,  direct  airline,  travel  agent, 
and  Internet  sales. 

10.  Implications  for  High  Frequency 
Corridors,  High  Frequency  Facilities, 
and  Peak  Load  Capacity 

Certain  U.S.  air  corridors  and 
facilities  regularly  operate  near  capacity. 
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Others  do  not  do  so  regularly,  but  do 
operate  near  capacity  during  peak  travel 
days  and  periods  of  the  year.  Are  there 
any  special  considerations  regarding 
high  frequency  corridors  and  high 
frequency  facilities  that  need  to  be 
examined  in  contemplating  a  domestic 
passenger  manifest  requiremfent?  Please 
outline  these  considerations  in  detail 
and,  if  {>ossible.  provide  concrete 
examples  of  the  considerations  that 
need  to  be  examined  and  the  projected 
effects  of  a  domestic  passenger  manifest 
requirement.  Please  include 
considerations  of  any  needed 
expansions  of  facilities.  In  these  types  of 
operations,  what  flight  delays  would 
result  if  air  carriers  were  required  to 
take  the  steps  outlined  in  the  basic 
approach?  Would  there  be  any  other 
inconvenience  to  passengers?  Would  the 
answers  to  the  above  be  different  in 
non-high  frequency  corridors  and  non- 
high  frequency  facilities? 

11.  Recurring  Costs  of  a  Domestic 
Passenger  Manifest  Information 
Requirement 

What  are  the  elements  of  recurring 
costs  of  implementing  a  domestic 
passenger  manifest  information 
requirement  and  who  would  incur  these 
costs?  Please  provide  estimates  of  these 
costs.  In  breaking  out  these  costs,  be  as 
specific  as  p>ossible.  Please  also  answer 
the  question  that  follows.  If  passenger 
manifest  information  is  collected  at  the 
time  of  reservation  from  passengers  that 
subsequently  cancel  their  reservations 
or  do  not  show  up  for  their  flights,  costs 
could  be  incurred  to  collect  passenger 
manifest  information  from  such 
passengers,  and  then,  again,  for  any 
passengers  that  eventually  take  the 
place  of  these  passengers  on  the  flight. 
In  order  that  the  costs  of  such  canceled 
reservations  and  no  shows  might  be 
incorporated  into  estimates  of  the  costs 
of  a  domestic  passenger  manifest 
information  requirement,  please 
estimate  how  many  passengers  make 
reservations  for  every  100  passengers 
that  eventually  board  a  domestic  flight. 

12.  Fixed  Costs  of  a  Domestic  Passenger 
Manifest  Information  Requirement 

DOT  requests  comments  on  the 
amount  of  fixed,  one-time  costs 
associated  with  imposing  a  domestic 
passenger  manifest  requirement.  We 
would  anticipate  that  these  costs  would 
be  primarily  the  cost  of  programmers' 
time  (salaries  and  benefits)  for  the 
reprogramming  of  air  carriers'  computer 
reservations  systems  and  departure 
control  systems.  There  may  also  be  costs 
for  developing  intercarrier  computer 
interfaces  for  the  sharing  of  domestic 
passenger  manifest  data,  and  work  on 


such  a  collective  task,  if  necessary, 
might  be  undertaken  by  an  association 
of  air  carriers,  such  as  the  Air  Transport 
Association  of  America,  which 
indicated  in  1991  ANPRM  comments  in 
response  to  implementing  a  passenger 
manifest  information  requirement  for 
flights  to  and  from  the  United  States 
that  it  would  do  so.  To  the  extent  that 
work  done  to  prepare  air  carriers' 
electronic  information  systems  (CRSs, 
DCSs,  and  any  others)  for  a  passenger 
manifest  requirement  on  flights  to  and 
from  the  United  States  would  also  serve 
the  purposes  of  a  domestic  passenger 
manifest  requirement,  these  costs 
should  not  be  double-counted  and  also 
attributed  to  the  fixed,  one-time  cost  of 
implementing  a  domestic  passenger 
manifest  requirement.  We  ask  that 
commenters  provide  information  in  as 
much  detail  as  possible,  as  well  as  all 
supporting  explanations  of  the  source 
and  derivation  of  the  data.  Further, 
would  travel  agents  incur  any  fixed 
costs  if  a  passenger  manifest 
requirement  as  ouUined  in  the  "basic 
approach"  were  implemented? 

13.  Integration  of  Manifest 
Requirements  With  Processes  for 
Expedited  Positive  Identification  and 
Notification 

The  Department  has  learned  from  its 
inquiry  into  the  implementation  of  an 
international  passenger  manifest  that 
the  resources  required  to  do  so  can  be 
substantial.  There,  the  information 
necessary  to  compile  as  many  as 
770,000  manifests  annually  would  need 
to  be  collected,  whereas,  for  domestic 
passengers,  as  mentioned  earlier,  the 
information  necessary  to  compile  10.8 
million  manifests  annually  would  need 
to  be  collected. 

The  purpose  of  collecting  better 
manifest  information  is  to  remedy  past 
difficulties  in  this  area.  The  most  glaring 
of  these  has  been  the  inability  of  air 
carriers  to  rapidly  determine  in  the 
aftermath  of  an  aviation  disaster  who 
was  on  the  flight  and  respond  to  the 
inquiries  of  families  of  victims  that  call- 
in  and  seek  information  on  whether  or 
not  a  family  member  was  on  the  flight. 
Assuming  that  adequate  telephone 
capacity  exists  and  family  members  can 
get  through  to  the  airline,  having  an 
accurate  list  of  the  passengers  that  are 
on  the  flight — even  without  collecting 
data  on  emergency  contacts — could 
allow  air  carriers  to  respond 
compassionately  to  such  inquiries.  And, 
as  a  result  of  such  inquires,  family 
members  would  identity  themselves  as 
such  to  the  air  carrier,  and  thereby  add 
to  the  stock  of  other  information 
regarding  passengers  that  the  airlines 


have  available  to  them  from  internal  and 
other  sources. 

Another  stage  of  notification  involves 
contacting  a  family  member  to  inform 
him  or  her  of  the  status  of  a  particular 
passenger.  This  stage  of  notification 
depends  on  the  verification  of  the  status 
of  individual  passengers.  This  stage  of 
notification  and  surrounding  issues, 
such  as  the  disposition  of  remains  and 
personal  effects,  has  also  been  fraught 
with  difficulties  in  the  past. 

A  broad  examination  of  such  issues  is 
the  subject  of  the  Aviation  Disaster 
Family  Assistance  Act  of  1996,  and,  as 
required  there,  the  Department  has 
established  a  23-member  Advisory 
Committee  on  Assistance  to  Families  in 
Aviation  Disasters.  Enhanced 
notification  is  one  aspect  of  the  overall 
objective  of  providing  better  treatment 
of  families  in  the  aftermath  of  an 
aviation  disaster,  and  it.  and  other 
issues,  will  be  taken  up  by  the  Advisory 
Committee  on  Assistance  to  Families  in 
Aviation  Disasters. 

The  Department  needs  information 
about  the  benefit  in  making  substantial 
increased  investments  in  obtaining  data 
on  those  traveling  by  air  and  their 
emergency  contacts,  thus  providing 
additional  data  for  enhanced 
notification  of  the  feunilies  of  victim,  if, 
at  the  same  time,  the  process  of 
determining  and  confirming  the  status 
of  the  passengers  in  the  aftermath  of  an 
aviation  disaster  cannot  be  accelerated 
beyond  some  minimum  amount  of  time. 
The  Department  must  also  assure  itself 
that  any  additional  resources  put  into 
enhanced  notification,  or  particultu 
aspects  of  enhanced  notification,  could 
not  be  better  directed  to  other  elements 
of  the  treatment  of  families  in  the 
aftermath  of  an  aviation  disaster.  It  may 
be  that  developing  better  procedures  for 
accessing  the  information  that  air 
carriers  and  travel  agents  routinely 
collect  on  passengers  could  be  a 
substitute  for  developing  new, 
overlapping  information-collection 
systems  that  would  rarely  be  used. 

Comments  are  solicited  on  any  and  all 
of  the  issues  raised  above.  In  particular 
we  urge  commenters  to  assess  the  likely 
effect  on  notification  of  the 
improvements  contained  in  the  Aviation 
Disaster  Family  Assistance  Act  of  1996, 
and  to  develop  and  describe  how  the 
notification  process  could  be  further 
improved,  if  this  is  felt  to  be  necessary, 
and  to  identify  the  best  way  to  make  any 
such  improvements. 

Paperwork  Reduction  Airt 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
the  Department  has  conducted  a 
preliminary  analysis  of  the  potential 


intimation  collection  burdens 
associated  with  a  domestic  manifest 
requirement.  The  Department's  analysis 
suggests  that  if  passenger  manifiest 
requirements  substantially  the  same  as 
those  proposed  for  international  flights, 
to  be  imposed  on  U.S.  domestic  flints. 


the  paperworic  burdens  on  the  puUic 
could  be  substantial.  If  air  carriers  were 
not  to  find  innovative  ways  to  collect 
the  information,  the  burden  would  be 
large.  A  perspective  on  the  potential 
burden  can  be  gained  from  the  following 
comparison  of  these  burdens  from 


international  and  domestic  manileit 
requirements  with  total  Department  of 
Transportation  information  collection 
burdens  on  the  public  as  of  December 
19vDZ 


DepwtmenI  of  Transportation  coHection  burdens 


Totrt  DOT  Infocmrtioo  Collectton  Burden  (1996)  

Passenger  Manitest  Information  (Intl)  Proposed  Rute 
Domestic  Passenger  Manifest  Information 


(Assuming  a  counterpart  mle  to  the  Passenger  Manifest  Information  (IntlJ  Propoeed  (Ue  ware  impoead): 
Case  I " 


MHon  (KMis 


66.7 

1.1  to  1.4 


4.3  to  6.8 
3.2  to  4.9 


(Note:  The  burden  estimate  for  a  domestic 
manifiast  requirement  have  been  extrapolated 
on  the  basis  of  annual  costs  from  those 
calculated  for  the  Passenger  Manifest 
Information  [Int'U  Proposed  Rule.  They  do 
not  take  into  account  any  possible 
advancement  in  collection  systems,  which 
could  greatly  reduce  the  paperwork  burden.) 

The  estimates  suggest  that  if  both 
international  and  domestic  passenger 
manifest  paperwork  burden  estimates 
are  added  together,  the  burden  increase 
relative  to  ciurent  levels  imposed  by  all 
transportation  requirements  would  be 
on  the  order  of  a  low  of  about  7.6 
percent  and  a  high  of  about  11.0 
percent. 

(Note*.  An  average  of  the  two  cases  for  a 
domestic  passenger  manifest  requirement  has 
been  used  to  calculate  the  high  and  low 
figures  for  a  domestic  passenger  manifest 
requirement) 

The  Department  is  currentiy  engaged 
in  an  effort  to  meet  its  share  of  a 
government-wide  goal,  required  by  the 
Paperwork  Reduction  Act  of  1995,  of 
achieving  government-wide  a  25  percent 
reduction  in  paperwork  by  the  end  of 
fiscal  year  1998.  From  the  standpoint  of 
the  Department's  efforts  to  design  an 
Information  Simplification  Plan 
consistent  with  the  goals  of  the 
Paperwork  Reduction  Act  and  the 
President's  program,  it  is  essential  that 
the  Department  do  everything  possible 
to  reduce  unnecessary  duplication  and 
achieve  m<'^"iiim  cost  effectiveness  in 
information  collection  activities 
affecting  the  public.  The 
implementation  of  passenger  manifest 
requirements  in  a  cost-effective  way  Mrill 
be  a  top  priority  of  the  Department.  It 
is  also  hoped  that  public  input  from  this 
ANPRM  will  make  a  substantial 
contribution  to  this  endeavor. 

Regulatory  Flexiliility  Act 

The  Regulatory  Flexibility  Act  was 
enacted  by  the  United  States  Congress  to 
ensure  that  small  businesses  are  not 
disproportionately  Inirdened  by  rules 
and  regulations  promulgated  by  the 


GovemmMit  If  a  domestic  passenger 
manifest  data  collection  system  were 
proposed,  it  might  affect  air  taxi 
operators,  commuter  carriers,  charter 
operators,  and  travel  agents.  Some  of 
these  entities  may  be  "small  entities" 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  We  specifically  request 
comments  on  whether  there  are 
additional  small  entities  that  might  be 
impacted  by  such  a  proposal  and 
whether  the  impact  is  hkely  to  be 
significant  witMn  the  meaning  of  th6 
Act. 

Federalism  Implications 

This  rulemaking  has  no  direct  impact 
on  the  individiial  states,  on  the  balance 
of  power  in  their  respective 
governments,  or  on  the  burden  of 
responsibilities  assigned  them  by  the 
national  government  In  accordance 
with  Executive  Order  12612, 
preparation  of  a  Federalism  Assessment 
is,  therefore,  not  required. 

List  of  Sobfects  in  14  CFR  Part  243 

Air  carriers,  Aircraft,  Air  taxis.  Air 
transportation.  Charter  flights,  Foreign 
air  carriers.  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 
Security. 

Andiority:  49  U.S.C  40101,  40113,  40114. 
41708,  41709.  41711,  41702,  46301,  46310. 
46316. 

Issued  in  Washington.  D.C  on  Mardi  7. 
1997. 

Rodnay  E.  Slatar. 
Secretary  of  Transportatkm. 
(FR  Doc.  97-6394  Filed  3-12-97;  8:45  ami 
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FEDERAL  ME0IAT10N  AND 
CONCUJATION  SetVICE 

29  CFR  Part  1404 

Aftoltratton  Policy;  RostM- or 
ArtoKralors,  and  Prooodures  for 
Arbitration  I 


AQBtCY:  Federal  Mediation  and 

Conciliation  Service. 

ACnOH:  Proposed  rule. 

summary:  The  proposed  revision  to  29 
CFR  Part  1404  is  being  published  in 
order  to  revise  the  policies  and 
procedures  used  by  Federal  Mediation 
and  Conciliation  Sisrvice  in 
administering  its  arbitration  program. 

The  goals  of  the  proposed  revision  are 
to  more  accurately  reflect  current 
practice,  clarify  the  role  of  the  Arbitrator 
Review  Board,  revise  the  standards  for 
arbitrator  listing  on  the  Roster,  and 
announce  certain  changes.  Among  the 
changes  made  are: 

First,  requests  for  special  experience 
or  qualifications,  or  other  special 
requirements,  must  be  either  jointiy 
submitted  by  the  parties,  or,  if 
unilaterally  submitted,  must  certify  that 
the  other  party  agrees,  or  thoe  is  no 
conflict  with  the  applicable  contract 
This  will  allow  a  single  party,  for 
example,  to  request  a  panel  with  special 
expertise,  so  long  as  the  required 
assurances  are  made.  Similarly,  FMCS 
will  make  a  direct  appointment  of  an 
arbitrator  based  on  the  assurances  of  one 
party. 

Second,  the  Federal  Mediation  and 
Conciliation  Service.  Office  of 
Arbitration  Services  (OAS)  will  no 
longer  receive  or  interpret  contract 
language  in  regard  to  furnishing 
services. 

Third,  as  an  alternative  to  the 
submission  of  a  panel  of  arbitrators, 
FMCS,  upon  request,  will  furnish  the 
names  and  biographical  sketches  of  all 
listed  arbitrators  in  specified 
geographical  locations.  In  this  case,  thq 
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parties  may  directly  appoint  and  deal 
with  the  ari)itrator  wi^out  any  further 
involvement  of  FMCS. 

Finally,  the  regulations  call  for  an 
annual  listing  fee  for  all  arbitrators  as 
well  as  a  fee  for  all  arbitrator  list  and 
panel  requests  of  FMCS. 
DATES:  Comments  must  be  received  on 
or  before  April  15.  1997. 
AOOAESSES:  Interested  organizations  and 
individuals  are  invited  to  submit 
written  comments  to  these  proposed 
regulatory  changes.  Comments  should 
be  submitted  to  Peter  L.  Regner,  Director 
of  Program  Services,  Federal  Mediation 
and  Conciliation  Service,  2100  K  Street, 
NW.,  Washington,  DC  20427.  All 
written  conunents  will  be  available  for 
inspection  during  wsrk  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  L.  Regner,  Director.  Program 
Services.  Federal  Mediation  and 
Conciliation  Service.  2100  K  Street  NfW.. 
Washington.  DC  20427.  (202)  606-6181. 
SUPPt.EMENTARY  INFORMATION:  An 
analysis  of  the  changes  in  the  proposed 
revisions  follows. 

Subpart  A— Artjitration  Policy; 
Administration  of  Roster,  Sections 
1404.1-1404.3 

Section  1404.3    Administrative 
Responsibilities 

(c)  This  section  establishes  the 
Arbitrator  Review  Board  and  outlines 
powers  and  duties.  Paragraph  (iv)  is 
new.  It  provides  that  the  Board  may 
upon  request  of  the  Director,  review 
FMCS  Arbitration  policies  and 
procedures. 

Subpart  B — Roster  of  Arbitrators 
Admission  and  Retention,  Sections 
1404.4-1404.7 

Section  1404.4 

Paragraph  (e).  This  part  is  imchanged 
except  that  the  service  of  issuing  lists  or 
panels  of  arbitrator  names  will  now  be 
subject  to  a  nominal  fee.  The  collection 
of  these  fees  is  needed  in  order  to  assure 
a  continuous  non-appropriated  source 
of  funds  to  be  solely  used  by  FMCS  for 
its  internal  education,  training  and 
professional  development  initiatives. 

Paragraph  (f).  A  provision  has  been 
added  to  reinforce  FMCS  authority  to 
remove  or  suspend  from  its  Roster  those 
arbitrators  who  habitually  fail  to  adhere 
to  the  regulations. 

Section  1404.5 

This  section  outlines  the  criteria  the 
Arbitrator  Review  Board  will  use  in 
recommending  to  the  Director  whether 
or  not  an  individual  %vill  be  listed  on  the 


Roster.  This  section  provides  that 
applicants  for  listing  on  the  Roster  must 
complete  and  submit  an  application. 
The  Office  of  Arbitration  Services  will 
review  the  application,  make  the 
necessary  inquiries,  and  forward  the 
application  to  the  Arbitrator  Review 
Board.  The  Board  will  then  review  the 
application  and  make  a 
recommendation  to  the  Director  about 
whether  or  not  to  list  an  applicant  on 
the  Roster  based  on  the  criteria 
established  in  paragraphs  (a)(b)(c)  of 
§  1404.5.  The  Director  of  FMCS  has  the 
authority  to  make  all  final  decisions 
about  listing  on  the  Roster.  This  section 
is  substantially  unchanged  from  ciurent 
regulations. 

Paragraph  (a)  outlines  the  general 
criteria  that  the  Arbitrator  Review  Board 
will  use  when  considering  an  applicant. 
Individuals  requesting  listing  on  the 
Roster  must  be  experienced,  competent 
and  acceptable  in  labor  management 
decision-making  roles.  This  paragraph  is 
changed  from  the  current  regulations 
only  to  the  extent  that  a  statement  in  the 
current  rules  that  the  applicant  have 
extensive  experience  in  collective 
bargaining,  and  that  he  or  she  be 
capable  of  conducting  an  orderly 
hearing,  analyze  testimony  and 
evidence  and  prepare  a  clear  and 
concise  award,  is  deleted.  However, 
subsection  (b)  now  contains  similar 
requirements  as  outlined  immediately 
below. 

Paragraph  (b).  Proof  of  Qualifications, 
is  different  firom  the  cxirrent  regulations 
in  that  the  proposed  rule  provides  that 
the  standards  of  acceptability, 
experience  and  competence  in 
subsection  (a)  above,  are  demonstrated 
by  the  submission  of  at  least  5  actual 
arbitration  awards,  issued  by  the 
applicant  while  serving  as  an  arbitrator 
of  record  chosen  by  the  parties  to  a  labor 
dispute.  The  Board  is  also  authorized  to 
consider  an  applicant's  bargaining  and 
labor  negotiations  experience,  or 
experience  as  a  judge  or  hearing 
examiner  in  labor  relations  issues  as  a 
substitute  for  the  awards.  This  provision 
is  similar  to  the  current  regulations 
§  1404.5(a)  (1)  and  (2).  However,  the 
specific  requirement  of  5  awards  is  new. 
It  is  designed  to  allow  the  Board  to 
objectively  apply  a  test  of  acceptability. 

PeuBgraph  (c).  Advocacy  is 
substantially  the  same  as  the  current 
§  1404.5(c)  (1)  and  (2).  The  paragraph 
prohibits  advocates,  except  those  who 
are  "grandfethered"  under  the  current 
rules,  from  being  listed  on  the  Roster. 
All  persons  who  were  listed  on  the 
Roster  as  advocates  before  the  date  of 
the  "grandfather"  clause,  that  is 
November  17, 1976,  may  remain  listed 
on  the  Roster.  However,  no  applicant  for 


listing  who  is  an  advocate  will  be  listed 
on  the  Roster.  A  person  who  was  on  the 
Roster  before  November  17,  1976,  and 
did  not  divulge  his  or  her  advocacy 
status  at  the  time  his  or  her  listing, 
(emphasis  added)  may  not  remain  listed 
on  the  Roster.  This  policy  is  designed  to 
insure  that  parties  receive  the  names  of 
arbitrators  who  are.  and  are  seen  as  truly 
neutral,  except  in  the  case  of  those 
individuals  listed  on  the  Roster  before 
the  prohibition  of  advocacy  as  adopted. 

The  definition  of  an  advocate  in  (1)  is 
the  same  as  current  FMCS  policy.  It  is 
designed  to  be  as  broad  as  necessary  to 
insure  that  parties  will  not  have  any 
reason  to  question  the  neutrality  of  a 
potential  arbitrator.  The  provision 
prohibits  listing  on  the  Roster  people 
who  earn  money,  or  any  form  of 
compensations,  by  representing  either 
side  in  a  labor  relations  matter. 

Paragraph  (d)  establishes  the  policies 
and  procedures  for  listing  retention  and 
removal  of  and  individual  listed  on  the 
Roster,  it  is  a  clarification  of  the  current 
policy  in  §  1404.5(d).  It  provides  that 
the  Director  of  FMCS  shall  make  all 
final  decisions  about  an  applicant's 
listing  on  the  Roster.  Removal  is  by  the 
recommendation  of  the  Arbitrator 
Review  Board  after  notice  for  violations 
of  the  regulations  and/or  the  Code  of 
Professional  Responsibility  for 
Arbitrators  of  Labor  Management 
Disputes  as  cited  in  §  1404.4(b).  Notice 
of  cancellation  will  be  given  by  the 
Board  when  a  Roster  member: 

(1)  No  longer  meets  the  criteria  for 
admission.  This  is  the  same  policy  as  in 
the  current  regulations. 

(2)  Has  become  an  advocate  as 
defined  in  1404.5(c).  This  is  a  new 
provision  and  a  clarification  of  current 
FMCS  practice  of  removing  from  the 
Roster  individuals  who  become 
advocates  in  order  to  protect  the 
integrity  and  neutrality  of  the  Roaster. 

{3J  Has  been  repeatedly  or  fiagrantly 
delinquent  in  submitting  awards.  This  is 
also  the  current  FMCS  rule,  and  allows 
the  Board  to  recommend  removal  of 
individuals  who  fail  to  meet  the  timely 
needs  of  the  parties. 

(4)  Has  refused  to  make  reasonable 
reports  as  required  by  FMCS  in 
accordance  with  Subpart  C  infra.  This  is 
also  current  FMCS  policy  and 
regulation.  It  is  designed  to  insure  that 
the  agency  can  obtain  the  necessary 
information  to  efficiendy  operate  the 
program. 

(5)  Has  been  the  subject  of  complaints 
by  the  parties,  and  the  Board,  after 
inquiry,  concludes  that  reasonable 
grounds  For  cancellation  has  been 
shown.  This  is  also  substantially  the 
same  as  current  FMCS  policy  and  is 
designed  to  establish  a  method  for 


parties  to  state  their  concerns  and 
complaints.  Removal  under  such 
grounds,  however,  must  be  conducted 
according  to  the  procedures  ctstablished 
in  this  paragraph. 

(6)  This  provides  that  the  Director 
may  remove  an  individual  who  is  not 
being  selected  by  the  parties  in  at  least 
2  percent  of  the  cases  per  year  in  which 
his/her  name  is  submitted  to  parties  for 
selection.  This  is  to  insure  that  the 
Roster  is  composed  of  individuals  who 
are  aceeptable  to  the  parties. 

The  procedures  for  removal  is  left  up 
to  the  Arbitrator  Review  Board,  so  long 
as  the  individual  proposed  to  be 
removed  is  given  60  days  prior  notice  of 
the  proposed  removal  and  an 
opportunity  to  respond.  The  Board  will 
consider  the  reasons  for  the  removal  and 
all  responses  before  making  a 
recommendatioa  to  the  Director.  All 
decisions  to  remove  must  be  made  by 
the  Director.  This  is  designed  to  insure 
that  individuals  will  be  given  an 
opportimity  to  present  evidence  and 
argument  on  their  behalf  before  a 
decision  is  made  to  remove. 

There  is  also  a  new  provision  which 
states  that  the  Director  of  the  Office  of 
Arbitration  Services  (OAS)  may 
suspend — that  is  not  send  out  an 
individual's  name  on  any  panel  or 
appoint  an  individual  to  serve  as 
arbitrator  for  up  to  180  days — if  the 
Director  of  OAS  has  determined  that 
someone  has  violated  the 
aforementioned  criteria. 

This  was  established  to  ins\ire  prompt 
action  on  the  part  of  FMCS  to  deal  with 
violations  of  the  regulations  and  to 
protect  the  arbitration  process,  the 
Roster  and  the  parties.  A  suspension  is 
not  a  determination  on  the  merits  of  any 
dispute  or  controversy,  and  the 
suspension  may  iu)t  exceed  180  days. 
Arbitrators  will  be  notified  promptly  of 
a  suspension  and  will  be  afforded  an 
opportunity  to  appeal,  if  they  wish  to  do 
so,  to  the  Arbitrator  Review  Board.  The 
Board  will  make  a  recommendation  to 
the  Director  of  FMCS,  whose  decision 
shall  constitute  final  agency  action. 

Section  1404.6 

This  is  also  a  new  section  which 
provides  that  an  individual  listed  on  the 
Roster  may  request  that  he  or  she  may 
be  put  on  an  inactive  status.  This  means 
that  while  they  are  on  such  status,  their 
name  will  not  be  sent  to  the  parties. 
This  enables  a  Roster  member  to  request 
that  his  or  her  name  not  be  sent  to 
parties  while,  for  example,  they  are  on 
an  extended  vacation.  It  is  designed  for 
the  convenience  of  the  person  listed  on 
the  Roster  and  the  parties. 


Section  1404.7 

This  is  a  new  section  announchig  that 
FMCS  will  be  charging  all  arbitrators 
wishing  to  be  listed  on  its  Roster  an 
annual  listing  fee.  As  with  the  charging 
for  the  provision  of  lists  and  panels  to 
the  parties,  the  fees  collected  will  assure 
FMCS  of  a  continuous  non-appropriated 
soiuce  of  funds  for  its  internal 
education,  training  and  professional 
development  initiatives. 

Subpart  C— Procedures  for  AibltratkNi 
Services,  Sections  1404.8-1404.16 

Section  1404.8 

This  new  provision  applies  only  to 
Subpart  C.  The  new  text  incorporates 
the  provision  which  currently  ap{>ear8 
at  §  1404.6,  but  points  out  that  while  the 
parties  are  free  to  choose  arbitration 
procedures  that  are  acceptable  to  them, 
such  procediues  are  subordinate  to  the 
provisions  of  Subpart  C.  Thus,  if  either 

(a)  The  parties  designate  in  their 
agreement  that  FMCS  furnish  arbitration 
services,  or 

(b)  One  or  more  parties  request  FMCS 
arbitration  services,  then  all  parties  are 
subject  to  the  rules  contained  in  Subpart 
C.  This  new  language  has  been  added  to 
insure  that  FMCS  has  the  authority  to 
remedy  any  abuse  of  Subpart  C  rules 
and  eidorce  compliance  with  them. 

Section  1404.9 

Paragraph  (a)  is  essentially  a  repeat  of 
the  provision  now  found  at  §  1404.10. 

Paragraph  (b)  is  essentially  a  repeat  of 
the  provision  found  at  §  1404.10(a).  In 
stating  that  the  issuance  of  a  panel — or 
a  direct  appointment — is  nothing  more 
than  a  response  to  a  request,  the  text 
adds  new  language  setting  that  such 
actions  also  do  not  signify  the  adoption 
of  any  position  in  regard  to  aibitrahility. 
This  additional  language  aligns  the  text 
with  the  wording  that  appears  at  the 
bottom  of  FMCS  Form  R-43,  Request  for 
Arbitration  Services. 

Paragraph  (c).  This  is  a  new  service 
which  will  aUow  parties  to  receive  the 
names  and  biographical  sketches  of 
arbitraton  and  dral  directiy  with  the 
arbitrator.  This  is  a  cost-savings  measure 
for  those  parties  with  frequent  need  for 
arbitrators  and  whose  relationship  is 
such  that  they  can  select  and  deal  with 
the  aihitraton  without  FMCS 
appointment  and  tracking  services. 

Paragraph  (d).  This  new  provision 
allows  FMCS  to  refuse  to  supply 
arbitration  services  if  the  request  crates 
difficult  operational  problems.  For 
example,  ff  FMCS  received  a  request  for 
100  panels,  it  might  be  refused  because 
of  the  workload  imposed.  In  such  case 
the  OAS  might  contact  the  requestor  to 
see  if  some  less  burdensome 


arrangements  could  be  made  or  if  FMCS 
could  design  an  alternative  solution.  It 
also  allows  FMCS  to  deny  services  to 
parties  who  abuse  the  process  by 
habitually  (ailing  to  pay  arbitrator  fees 
or  other  such  actions. 

Paragraph  (e).  This  provision  changes 
the  text  found  in  §  1404.10  (b)  and  (d) 
and  replaces  those  two  subsections. 
While  the  current  language  urges  parties 
to  use  FMCS  Form  R-43  to  make 
requests  for  atbitration  services,  it  also 
allows  the  use  of  letters  as  a  substitute. 
The  revised  text  mandates  that  only 
Form  R— 43  be  used  and  states  that  a 
failure  to  do  so  may  result  in  the  request 
being  returned  to  the  sender.  This 
change  to  mandatory  use  of  Form  R— 43 
is  required  because  OAS  has  convcoted 
its  operations  from  a  Tnamial  system  to 
computer  system,  and  the  receipt  of 
typed  requests  on  Form  R— 43  is 
necessary  in  order  to  obtain  prompt 
entry  and  storage  of  data.  Althou^ 
approximately  80%  of  all  requests  are 
now  received  on  Form  R-43,  FMCS  will 
(1)  allow  for  a  phase-in  period  for  this 
new  requirement,  (2)  conduct  a 
campaign  of  notification  and  education 
to  iniake  requesters  aware  of  the 
requirement,  and  (3)  make  Form  R— 43 
available  in  quantity  to  all  labor 
organizations  and  employers  dealing 
with  FMCS.  This  change  is  a  product  of 
a  lengthy  reinvention  effort  by  the  staff 
of  OAS.  It  is  their  collective  opinion 
that  even  if  this  presents  a  small  burden 
to  some  of  our  customers,  it  will  provide 
a  greater  benefit  to  all  concerned  by 
streamlining  our  processing  of  requests. 

Paragraph  (f).  lliis  is  a  new  provision. 
It  is  based  on  the  experience  of  the  OAS. 
that  a  significant  increase  has  taken 
place  in  incidents  involving  procedural 
quarrels  between  the  parties.  These 
clashes  concern  such  matters  as  (1) 
whether  or  not  one  party  or  the  other 
has  refused  to  cooperate  in  striking 
names  from  a  panel  of  arbitrators.  (2) 
whether  or  not  the  grievance  issues  have 
been  determined  in  a  previous 
arbitration  award,  (3)  whether 
arbitrators  on  a  panel  should  or  should 
not  have  special  expertise,  (4)  whether 
arbritatora  should  or  should  not  come 
from  a  particular  geographic  area,  and 
(5)  whether  a  local  contract  or  a  national 
contract  governs  the  parties. 

The  OAS  has  found  itself  increasingly 
entangled  in  such  procedural  disputes 
and  therefore  has  decided  on  the 
following  changes: 

(1)  The  OAS  will  no  longer  receive  or 
review  the  terms  contained  in  the 
parties  collective  bargaining  agreements, 
and  will  make  determinations  as  to  the 
meaning  ox  eSsct  of  such  agreements. 
Accordingly,  the  second  sentence  of  the 
text  now  appealing  at  §  1404.10(c)— 
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calling  for  submusioDs  of  contract 
language — has  been  deleted.  Also,  since 
there  is  no  longer  a  requirement  that  a 
brief  statement  describing  each  issue  in 
dispute  accompany  the  request,  the  first 
sentence  of  the  current  §  1404.10(c)  has 
similarly  been  deleted,  thus  negating  the 
entire  text  of  this  section. 

(2)  For  unilateral  requests — except 
those  asking  for  a  list  or  standard  panel 
of  seven  names — the  requestor  will 
certify  that  one  of  the  following 
conditions  applies: 

(a)  The  other  party  has  agreed  to  the 
request,  or 

(d)  There  is  no  conflict  with  the 
parties  collective  bargaining  ^reement. 

FMCS  Form  R-43,  Request  for 
Aifoitration  Services,  has  been  modified 
to  allow  requestors  to  so  certify  in  a 
simple  and  convenient  way.  The  OAS 
will  consider  all  statements  as  made  in 
good  faith  and  will  honor  all  requests  as 
submitted.  A  failure  to  supply  the 
information  required  in  (a)  or  (b)  above 
disqualifies  the  request. 

While  the  OAS  realizes  that  a 
unilateral  request,  under  the  conditions 
set  out  above,  may  be  subject  to  abuse 
by  one  party  or  the  other,  the  following 
policy  considerations  have  let  to  the 
adoption  of  the  proposed  new  language. 

As  to  the  issuance  of  panels. 

If  the  OAS  were  to  require  that  all 
requests — except  for  a  standard  7  person 
panel — be  submitted  on  the  basis  of 
mutual  consent,  the  arbitration  process 
would  be  frustrated  by  the  quarrels  of 
the  parties.  That  is,  there  would  be  no 
agreement,  no  submission  of  a  request, 
and  recourse  would  have  to  be  sought 
through  the  relatively  lengthy 
procedures  of  the  National  Labor 
Relations  Board,  the  Federal  Labor 
Relations  Authority  or  the  courts. 

By  placing  a  burden  of  good  faith  on 
the  parfy  submitting  the  unilateral 
request,  and  by  acting  promptly  to 
honor  it,  the  OAS  acts  to  further  the 
arbitration  process.  Moreover,  receiving 
the  OAS  panel  establishes  no  obligation 
on  any  party  to  use  it,  or  to  arbitrate  any 
issue.  Tlie  panel  simply  permits  the 
option  of  moving  further  on  the  path  of 
arbitration. 

As  to  direct  direct  appointments. 

In  the  case  of  a  unilateral  request  for 
appfbintment  of  an  arbitrator,  the  result 
may  cause  a  burden  to  be  placed  on  a 
party.  That  is,  a  party  may  be  either 
obliged  to  appear  before  an  appointed 
arbitrator  to  argue  that  arbitration  is  not 
warranted,  or  risk  the  result  of  an  ex 
parte  award.  While  OAS  is  mindful  of 
this  possible  result,  it  has  proposed  the 
new  procedure  for  the  following 
reasons. 

(i)  Reliance  by  the  OAS  on  contract 
interpretation,  as  the  basis  for  a  direct 


appointment,  means  becoming 
entangled  in  the  parties'  quarrels.  One 
side  or  the  other  may  dispute  the 
reading  of  the  contract  made  by  the 
OAS.  and  thus  make  OAS  interpretation 
one  more  obstacle  to  arbitration. 

(ii)  Reliance  by  the  OAS,  on  mutual 
assent  by  the  parties,  as  the  basis  for  a 
direct  appointment,  again  medns 
frustrating  the  arbitration  process.  Thus, 
the  quarreling  parties  will  refuse  to 
agree,  and  a  solution  will  have  to  be 
sought  through  the  relatively  time 
consuming  procedures  of  the  National 
Labor  Relations  Board,  the  Federal 
Labor  Relations  Authority,  or  the  coiuts. 

(iii)  By  instead  placing  a  burden  of 
good  faith  on  the  party  making  the 
unilateral  request,  and  simply  honoring 
it,  the  OAS  will  promptly  place  the 
matter  of  proper  jurisdiction  before  a 
neutral  decision  maker — the  arbitrator. 
If  the  arbitrator  finds  that  one  parfy  or 
the  other  has  acted  improperly  in 
pursuing  arbitration,  the  arbitrator  may 
provide  redress  in  the  terms  of  the 
remedy  awarded,  or  the  arbitrator's 
finding  may  be  used  as  the  basis  for 
redress  before  another  tribunal. 

Section  1404.10 

This  provision  follows  the  language 
which  currendy  appears  a  §  1404.11.  No 
significant  change  has  been  made. 

SecUon  1404.11 

This  section — made  up  of  four 
subsections — replaces  the  current 
§1404.12. 

Paragraph  (a)  describes  the  content  of 
lists  and  standard  panels.  It  deletes  the 
reference  to  the  parties'  contract,  as 
contracts  will  no  longer  be  reviewed,  (ii) 
deletes  the  reference  to  requests  by 
parties  for  a  number  of  arbitrators 
different  than  7,  as  joint  requests  for 
services  other  than  a  standard  panel  are 
described  in  the  last  sentence  of  the  new 
text,  and  (iii)  adds  the  statement  that 
requests  for  standard  panels — made 
jointly  or  unilaterally — will  be  honored 
without  the  need  for  compliance  with 
§  1404.9(f),  and  (iv)  paragraph  (a)  adds 
language  explaining  the  new  "list  of 
arbitrators"  service  offered  by  OAS. 

Paragraph  (b)  describes  non-standard 
panels,  and  states,  in  conformance  with 
the  new  policy  of  FMCS,  that  unilateral 
requests  for  a  non-standard  panel  must 
comply  writh  the  requirement  of 
§  1404.9(f).  This  subsection  serves  as  a 
replacement  for  the  language  now 
appearing  at  §  1404.12(c)(4). 

Paragraph  (c)  This  provision  describes 
the  assignment  OAS  case  numbers  and 
is  essentially  the  same  as  that  now 
found  at  §  1404.12(b). 

Paragraph  (d)  describes  the  factors 
involved  in  selecting  names  for  panels 


now  found  at  S  1404.12(c).  The  current 
statement — that  the  agreed  upon  wishes 
of  the  parties  are  paramount — is  deleted, 
as  this  concept  is  expressed  in 
subsections  (d)(2)  and  (d)(3)  which 
follow  immediately  below. 

Paragraph  (d)(1)  is  a  new  provision 
which  explain  that  unless  the  parties 
foindy  request  otherwise,  the  site  of  the 
dispute  serves  as  the  geographical  basis 
for  the  selection  of  the  arbitrators. 

Paragraph  (d)(2)  is  a  repeat  of  the  text 
of  §  1404.12(c)(1),  with  one  change.  The 
phrase  for  valid  reasons  is  omitted 
because  the  OAS  will  not  pass  judgment 
on  the  validify  of  the  reasons  given — if 
any — that  persons  be  included  or 
omitted  from  panels  of  arbitrators.  This 
position  corresponds  to  the  FMCS 
policy  that  its  arbitration  services 
constitute  a  response  to  a  request  and 
nothing  more. 

Paragraph  (dH3).  This  language 
replaces  the  current  text  at 
§  1404.12(c)(3).  While  the  current 
language  prohibits  a  single  parfy  bota 
including  or  omitting  names  from  a 
panel,  the  revised  text  permits  one  parfy 
to  do  so,  if  the  conditions  as  to  numbers, 
and  compliance  with  §  1404.9(f),  are 
met. 

Section  (e)  replaces  the  language  now 
found  at  §  1404.12(c)(5).  The  new  text 
eliminates  reference  to  the  terms  of 
agreement  in  the  parties'  contract — as 
the  OAS  will  no  longer  receive  or 
review  such  terms — and  places  a  fixed 
ceiling — of  three — on  the  number  of 
panels  which  will  be  successively 
issued.  Under  the  current  language  no 
fixed  ceiling  is  established,  and  instead 
the  matter  is  left  open  ended  with 
consideration  to  be  made  on  a  case  by 
case  basis.  After  the  issuance  of  three 
panels,  FMCS  will  make  a  direct 
appointment 

Section  1404.12 

This  section,  consisting  of  three 
paragraphs,  replaces  the  current 
§1404.13. 

Paragraph  (a).  The  current  language — 
in  §  1404.13(a) — says  that  parties  should 
not  notify  the  OAS  of  their  selection  of 
an  arbitrator.  The  new  text  makes  this 
requirements  mandatory  and  states  that 
the  parties  must  do  so.  The  new  text 
also  adds  a  requirement — not  present  in 
the  current  §  1404.13(c) — that  parties 
must  notify  the  arbitrator  as  well  as 
OAS  if  they  decide  not  to  proceed  to 
arbitration.  As  to  both  of  these 
mandatory  provisions  there  is  also  new 
penalfy  language  stating  that  a 
consistent  feilure  to  comply  may  led  to 
denial  of  OAS  services.  "These  changes 
will  assist  FMCS  in  implementing  these 
regulation. 


The  portion  of  the  revised  text 
directing  the  arbitrator  to  notify  the 
OAS  of  his  or  her  selection  remains  the 
same,  except  for  (i)  the  added  word 
stating  that  the  arbitrator  must  do  so 
promptiy.  and  (ii)  the  added  statement 
that  the  arbitrator  is  expected  to 
communicate  with  the  parties  within  14 
days  of  notification  of  appointment  by 
OAS.  This  added  statement  replaces  Uie 
ciurent  §  1404.13(d)  which  requires  the 
arbitrator  to  communicate  inunediately. 

This  notification  to  OAS  by  the 
arbitrator  is  only  necessary  following 
the  selection  of  a  panel  by  FMCS.  It  is 
not  necessary  or  wanted  if  the  parties 
have  elected  to  work  off  a  list  of  all 
aribitrators  in  their  area  as  described  in 
section  1404.11(a). 

Paragraph  (c).  The  current  text — 
found  at  §  1404.13(b)— is  mosdy 
imchanged. 

Paragraph  (d)  describes  direct 
appointments.  The  revised  text  removes 
the  phrase  referring  to  the  applicable 
collective  bargaining  agreement,  as  such 
agreements  will  no  longer  be  considered 
by  the  OAS.  Once  more,  if  a  unilateral 
request  for  a  direct  appointment  is 
made,  the  unilateral  request  must 
comply  with  §  1404.9(0.  In  other 
respects,  the  revised  text  is  basically  the 
same  as  the  current  provisions  in 
§  1404.13(c). 

Section  1404.13 

The  revised  text  is  similar  to  that  now 
found  at  §  1404.14,  except  as  follows: 

(i)  The  current  text  says  that  an 
arbitrator  is  expected  to  conduct  all 
proceedings  in  conformify  with 
§  1404.4(b).  The  revised  text  states  that 
the  arbitrator  shall  do  so. 

(ii)  The  current  text  says  that  the 
arbitrator's  decision  is  to  be  based  upon 
the  evidence  and  testimony  presented. 
The  revised  text  states  that  the  decision 
shall  be  so  based. 

Section  1404.14 

The  revised  text  is  similar  to  that  now 
found  at  1404.15,  except  as  follows: 

Paragraph  (a), 

(i)  The  current  text  of  §  1404.15(a) 
says  that  arbitrators  are  encouraged  to 
render  awards  not  later  than  60  days 
from  the  date  of  the  closing  of  the 
record.  The  revised  text  at  §  1404.14(a), 
states  that  arbitrators  shall  make  awards 
no  later  than  60  days  from  the  same 
date. 

(ii)  In  the  ciurent  text,  at  §  1404.15(a). 
the  date  of  the  closing  of  the  record  is 
described  as  determined  by  the 
arbitrator,  unless  otherwise  agreed  upon 
by  the  parties  or  specified  by  law.  The 
revised  text,  at  §  1404(a),  adds  to  this 
description  by  inserting  the  phrase — or 


specified  by  the  corrective  baiyining 
agreement. 

(iii)  The  current  text  as  §  1404. lS(a) 
says  that  the  issuance  of  untimely 
awards  by  an  arbitrator  may  lead  to  his 
removal  from  the  FMCS  roster.  The 
revised  text,  at  §  1404.14(a),  removes  the 
word  his,  thus  deleting  any  reference  to 
whether  the  arbitrator  is  male  or  female. 

Paragraph  (b).  The  ourent  text  states 
that  an  arbitrator  should  inform  the 
OAS  concerning  a  delay  in  issuing  an 
award,  and  in  describing  the 
circumstances  when  the  arbitrator 
should  do  so,  say  that  this  should 
happen  when  the  aribtrator  cannot 
schedule,  hear  and  determine  issues 
prompUy.  The  revised  text  changes  the 
phrase  "determine  issues"  to  "render 
decisions,"  as  the  new  phrase  is  more 
complete  and  encompasses  within  it  the 
i^bilify  to  determine  issues. 

Section  1404.15 

The  revised  text  is  similar  to  that  now 
foimd  at  §  1404.1b.  except  as  follows: 

Paragraph  (a), 

(i)  The  current  text  requires  that  fees 
charges  by  arbitrators  be  certified  in 
advance  to  the  Service.  The  revised  text 
requires  only  that  they  be  provided  in 
advance. 

(ii)  The  revised  text  adds  two 
requirements,  not  contained  in  the 
ciurent  provisions  at  §  1404.16(a).  as 
follows: 

(A)  Arbitrators  with  dual  business 
addresses  shall  bill  the  parties  for 
expenses  from  the  nearest  business 
address  to  the  hearing  site.  This 
provision  has  been  added  in  order  to 
prevent  excessive  billing  charges. 

(B)  Arbitrators  shall  submit  their 
schedule  of  fees  to  both  parties  when 
accepting  arbitration  appointments. 
This  provision  has  been  added  because 
biographical  sketches  state  only  the  per 
diem  fee  chai^ged  by  the  arbitrator.  Other 
fees  involved  in  the  arbitrator's  service 
must  therefore  be  made  known  to  the 
parties  when  accepting  an  appointment 

(C)  A  reference  is  once  again  made  to 
charging  arbitraton  an  annual  listing 
fee. 

Paragaph  (d).  While  the  current  text, 
at  §  1404.16(d),  states  that  the  Service 
will  not  attempt  to  resolve  any  fee 
dispute,  the  revised  text  states  that  the 
Service  does  not  resolve  such  disputes. 
The  language  also  notifies  the  public 
that  FMCS  will  file  complaints  about 
excessive  charges  and  that  repeated 
complaints  will  be  forwarded  to  the 
Arbitrator  Review  Board. 

Section  1404.16 

There  are  no  major  rhangwi  in  this 
section.    • 


ExecntiTe  Order  12201 

This  proposed  rule  is  not  a  "major 
rule"  under  Executive  Order  12291 
because  it  is  not  likely  to  result  in  (1) 
an  annual  effect  on  the  economy  of  $100 
million  or  more  (2)  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  a  significant 
decline  in  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act  Certification 

The  FMCS  finds  that  this  proposed 
rule  will  have  no  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  within  the  meaning  of 
section  3(a)  of  the  Regulatory  Flexibilify 
Act.  Pub.  L.  9&-354,  94  Stat  164  (5 
U.S.C.  605(g)),  and  will  so  certify  to  the 
Chief  Counsel  for  Advocacy  of  the  Smell 
Business  Administration.  This 
conclusion  has  been  reached  because 
the  proposed  rule  does  not,  in  itself, 
impose  any  additional  economic 
requirements  upon  small  entities. 
Accordingly,  no  regulatory  flexibilify 
analysis  is  required. 

List  of  Subjects  in  29  CFR  Part  1404 

Administrative  practice  and 
procedure.  Labor  management  relations. 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Mediation  and 
Conciliation  Service  proposes  to  revise 
29  CFR  Part  1404  to  read  as  follows: 

PART  1404-ARBITRATION  SERVICES 

Subpart  A-Art>ttratk>nPolicr.    . 
Administration  of  Roster 

Sec. 

1404.1  Scope  and  authority. 

1404.2  Policy. 

1404.3  Adininistrative.responsibilitiet. 


Subpart  B—Roaler  o(  Artiitralors; 
Admission  and  Retention 

1404.4  Roster  and  status  of  members. 

1404.5  Listing  on  the  roster,  criteria  tor 
listing  and  retention. 

1401.6  Inactive  status. 

1401.7  Listing  fee. 

Subpart  C-Procedwes  for  ArMtralion 


1404.8  Freedom  of  choice. 

1404.9  Procedure*  for  requesting  aibitiatioD 
panels. 

1404.10  Arbitiability. 

1404.11  Nominations  of  aibitiaton: 
Standard  and  non-standard  panels. 

|I404.12    Selection  by  parties  and 
appointment  of  arbitraton. 

1404.13  Conducts  of  hearings. 

1404.14  Deciiion  and  awards. 
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1404.15  Fees  and  charges  of  arbitratora. 

1404.16  Reports  and  biographical  sketches. 
Authority.  29  U.S.C.  172  and  29  U.S.C.  173 

et  seq. 

Subpart  /^— ArtXtration  Policy; 
Administration  of  Roster 

§  1404.1    Scope  and  authority. 

This  chapter  is  issued  by  the  Federal 
Mediation  and  (Conciliation  Service 
(FMCS)  under  Title  11  of  the  Labor 
Management  Relations  Act  of  1947 
(Public  Law  80-101)  as  amended.  It 
applies  to  all  arbitrators  listed  on  the 
FMCS  Roster  of  Arbitrators,  to  all 
applicants  for  listing  on  the  Roster,  and 
to  all  persons  or  parties  seeking  to 
obtain  from  FMCS  either  names  or 
panels  of  names  of  arbitrators  listed  on 
the  Roster  in  connection  with  disputes 
which  are  to  be  submitted  to  arbitration 
or  factfinding. 

§1404.2    Policy. 

The  labor  policy  of  the  United  States 
promotes  and  encourages  the  use  of 
voluntary  arbitration  to  resolve  disputes 
over  the  interpretation  or  application  of 
collective  bargaining  agreements. 
Voluntary  arbitration  and  factfinding  are 
important  features  of  constructive 
employment  relations  as  alternatives  to 
economic  strife. 

f  1401.3    Administrative  responsibilities. 

(a)  Director.  The  Director  of  FMCS  has 
responsibility  for  all  aspects  of  FMCS 
arbitration  activities  and  is  the  final 
agency  authority  on  all  questions 
concerning  the  Roster  and  FMCS 
arbitration  procedures. 

(b)  Office  of  Arbitration  Services.  The 
Office  of  Arbitration  Services  (OAS) 
maintains  a  Roster  of  Arbitrators  (the 
Roster);  administers  Subpart  C  of  this 
part  (Procedures  for  Arbitration 
Services):  assists,  promotes,  and 
cooperates  in  the  establishment  of 
programs  for  training  and  developing 
new  arbitrators;  and  provides  names  or 
panels  of  names  of  listed  arbitrators  to 
parties  requesting  them. 

(c)  Arbitrator  Review  Board.  The 
Arbitrator  Review  Board  shall  consist  of 
a  chairman  and  members  appointed  by 
the  Director  who  shall  serve  at  the 
Director's  pleasure.  The  Board  shall  be 
composed  entirely  of  full-time  officers 
or  employees  of  the  Federal  Government 
and  shall  establish  procedures  for 
carrying  out  its  duties. 

(1)  Duties  of  the  Board.  The  Board 
shall: 

(i)  Review  the  qualifications  of  all 
applicants  for  listing  on  the  Roster, 
interpreting  and  applying  the  criteria  set 
forth  in  §1401.5; 

(ii)  Review  the  status  of  all  persons 
whose  continued  eligibility  for  listing 


on  the  Roster  has  been  questioned  under 
§  1404.5; 

(iii)  Recommend  to  the  Director  the 
acceptance  or  rejection  of  applicants  for 
listing  on  the  Roster,  or  the  withdrawal 
of  listing  on  the  Roster  for  any  of  the 
reasons  set  forth  in  this  part; 

(iv)  At  the  request  of  the  Director  of 
FMCS,  review  arbitration  policies  and 
procedures,  including  all  regulations 
and  written  guidance  regarding  the  use 
of  the  FMCS  arbitrators,  and  make 
recommendations  regarding  such 
policies  and  procedures  to  the  Director. 

(2)  (Reserved] 

Sut)part  B — Roster  of  Arbitrators; 
Admission  and  Retention 

§  1404.4    Roster  and  status  of  mewbsrs. 

(a)  The  Roster.  FMCS  shall  maintain 
a  Roster  of  labor  arbitrators  consisting  of 
persons  who  meet  the  criteria  for  listing 
contained  in  §  1404.5  and  who  remain 
in  good  standing. 

Ob)  Adherence  of  standards  and 
requirements.  Persons  listed  on  the 
Roster  shall  comply  with  FMCS  rules 
and  regulations  pertaining  to  arbitration 
and  with  such  guidelines  and 
procedures  as  may  be  issued  by  the  OAS 
pursuant  to  subpart  C  of  this  part. 
Arbitrators  shall  conform  to  the  ethical 
standards  and  procedures  set  forth  in 
the  Code  of  Professional  Responsibility 
for  Arbitrators  of  Labor  Management 
Disputes,  as  approved  by  the  National 
Academy  of  Arbitrators,  Federal 
Mediation  and  Conciliation  Service,  and 
the  American  Arbitration  Association. 

(c)  Status  of  arbitrators.  Persons  who 
are  listed  on  the  Roster  and  are  selected 
or  appointed  to  hear  arbitration  matters 
or  to  serve  as  factfinders  do  not  become 
employees  of  the  Federal  Government 
by  virtue  of  their  selection  or 
appointment.  Following  selection  or 
appointment,  the  arbitrator's 
relationship  is  solely  with  the  parties  to 
the  dispute,  except  that  arbitrators  are 
subject  to  certain  reporting  requirements 
and  to  standards  of  conduct  as  set  forth 
in  this  part 

(d)  Role  of  FMCS.  FMCS  has  no  power 
to: 

(1)  Compel  parties  to  appear  before  an 
arbitrator;] 

(2)  Enforce  an  agreement  to  arbitrate; 

(3)  Compel  parties  to  arbitrate  any 
issue; 

(4)  Influence,  alter,  or  set  aside 
decisions  of  arbitrators  on  the  Roster, 

(5)  Compel,  deny,  or  modify  payment 
of  compensation  to  an  arbitrator. 

(e)  Nominations  and  panels.  On 
request  of  the  parties  to  an  agreement  to 
arbitrate  or  engage  in  factfinding,  or 
where  arbitration  or  factfinding  may  be 
provided  for  by  statue.  OAS,  will 


provide  names  or  panels  of  names  for  a 
nominal  fee.  Procedures  for  obtaining 
these  services  are  outlined  in  subpart  C 
of  this  part.  Neither  the  submission  of 
a  nomination  or  panel  nor  the 
appointment  of  an  arbitrator  constitutes 
a  determination  by  FMCS  that  an 
agreement  to  arbitrate  or  enter 
factfinding  proceedings  exists;  nor  does 
such  action  constitute  a  ruling  that  the 
matter  in  controversy  is  arbitrable  under 
any  agreement. 

ff)  Rights  of  persons  listed  on  the 
Roaster.  No  person  shall  have  any  right 
to  be  listed  or  to  remain  listed  on  the 
Roster.  FMCS  retains  its  authority  and 
responsibility  to  assure  that  the  needs  of 
the  parties  using  its  services  are  served. 
To  accomplish  this  purpose,  FMCS  may 
establish  procedures  for  the  preparation 
of  panels  or  the  appointment  of 
arbitrators  or  foctfinders  which  include 
consideration  of  such  factors  as 
background  and  experience,  availability, 
acceptability,  geographical  location,  and 
the  expressed  preferences  of  the  parties. 
FMCS  may  also  establish  procedures  for 
the  suspension  and  removal  from  the 
Roster  of  those  arbitrators  who  fail  to 
adhere  to  provisions  contained  in  this 
part. 

f  1404.5    Listing  on  ttw  Roster  criteria  for 
listing  and  retention. 

Persons  seeking  to  be  listed  on  the 
Roster  must  complete  and  submit  an 
application  form  which  may  be  obtained 
from  OAS.  Upon  receipt  of  an  executed 
application,  OAS  will  review  the 
application,  assure  that  it  is  complete, 
make  such  inquiries  as  are  necessary, 
and  submit  the  application  to  the  Board. 
The  Board  will  review  the  completed 
application  under  the  criteria  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section,  and  will  forward  to  the  FMCS 
Director  its  recommendation  whether  or 
not  the  applicant  meets  the  criteria  for 
listing  on  the  Roster.  The  Director  shall 
make  all  final  decisions  as  to  whether 
an  applicant  may  be  listed  on  the 
Roster.  Each  applicant  shall  be  notified 
in  writing  of  the  Director's  decision  and 
the  reasons  therefor. 

(a)  General  criteria.  Applicants  for  the 
Roster  will  be  listed  on  the  Roster  upon 
a  determination  that  they  are 
experienced,  competent,  and  acceptable 
in  decision-making  roles  in  the 
resolution  of  labor  relations  disputes. 

(b)  Proof  of  qualification.  The 
qualifications  for  recommending  listing 
on  the  Roster  shall  be  demonstrated  by 
submission  of  a  least  five  (5)  actual 
arbitration  awards  prepared  by  the 
applicant  while  serving  as  an  impartial 
arbitrator  of  record  chosen  by  the  parties 
to  disputes  arising  under  collective 
bargaining  agreements.  The  Board  may 


considOT  experience  in  relevant 
positions  in  coUective  bargaining  or  as 
a  judge  or  hearing  examiner  in  labor 
relations  ccmtroversies  as  a  substitute 
for  such  awards. 

(c)  Advocacy.  No  person  who  at  the 
time  of  application  is  an  advocate  as 
defined  in  paragraph  (c)(1)  of  this 
section,  may  be  recommended  for  listing 
on  the  Roster  by  the  Board.  Except  in 
the  case  of  persons  listed  on  the  Roster 
as  advocates  before  NovembOT  17, 1976, 
any  person  who  did  not  divulge  his  or 
her  advocacy  at  the  time  of  listing,  or 
who  has  become  an  advocate  while 
listed  on  the  Roster,  shall  be 
recommended  for  removal  by  the  Board 
after  the  fact  of  advocacy  is  revealed. 

(1)  Definition  of  advocacy.  An 
advocate  is  a  person  who  represents 
employers,  labor  organizations,  or 
individuals  as  an  employee,  attorney,  or 
consultant,  in  matters  of  labor  relations, 
including  but  not  limited  to  the  subjects 
of  union  representation  and  recognition 
matters,  collective  bargaining, 
arbitration,  unfair  labor  practices,  equal 
employment  opportunity,  and  other 
areas  generally  recognized  as 
constituting  labor  relations.  The 
definition  includes  representatives  of 
employers  or  employees  in  individual 
cases  or  controversies  involving 
workmen's  compensation,  occupational 
health  or  safety,  minimum  wage,  or 
other  labor  standards  matters.  This 
definition  of  advocate  also  includes  a 
person  whais  directly  associated  with 
an  advocate  in  a  business  or 
professional  relationship  as,  for 
example,  partners  or  employees  of  a  law 
firm. 

(2)  [Reserved] 

(d)  Duration  of  listing,  retention. 
Listing  on  the  Roster  shall  be  by 
decision  of  the  Director  of  FMCS  based 
upon  the  recommendations  of  the 
Arbitrator  Review  Board.  The  Board 
may  recommend,  and  the  Director  may 
remove,  any  person  listed  on  the  Roster, 
for  violation  of  this  part  and/or  the  Code 
of  Professional  Responsibility.  Notice  of 
cancellation  or  suspension  shall  be 
given  to  a  person  listed  on  the  Roster 
wjienever  a  Roster  member. 

(1)  No  longer  meets  the  ciiteria  for 
admission; 

(2)  Has  become  an  advocate  as 
defined  in  paragraph  (c)  of  this  section; 

(3)  Has  been  repeatedly  or  flagrantly 
delinquent  in  submitting  awards; 

(4)  Has  refused  to  make  reasonable 
and  periodic  reports  in  a  timely  manner 
to  FMCS.  as  required  in  subpart  C  of 
this  part,  concerning  activities 
pertaining  to  arbitration; 

(5)  Has  been  the  subject  of  complaints 
by  parties  who  use  FMCS  services,  and 
the  Board  after  appropriate  inquiry. 


concludes  that  reasonable  causa  for 
cancellation  has  been  shown. 

(6)  Is  determined  by  the  Director  to  be 
unacceptable  to  the  parties  who  use 
FMCS  arbitration  services;  the  Director 
may  base  a  determination  of 
unacceptability  on  FMCS  records  which 
show  the  number  of  times  the 
arbitrator's  name  has  been  proposed  to 
the  parties  and  the  niunber  of  times  it 
has  been  selected. 

(e)  The  Board  may,  at  its  discretion, 
direct  an  inquiry  into  the  facts  of  any 
proposed  removal  from  the  Roster.  An 
arbitrator  listed  on  the  Roster  may  only 
be  removed  after  60-day  notice  and  an 
opportunity  to  submit  a  response  or 
information  showing  why  the  listing 
should  not  be  canceled.  The  Board  shall 
recommend  to  the  Director  whether  to 
remove  an  arbitrator  from  the  Roster.  All 
determinations  to  remove  an  arbitrator 
from  the  Roster  shall  be  made  by  the 
Director. 

(f)  The  director  of  OAS  may  suspend 
for  a  period  not  to  exceed  ISO  days  any 
person  listed  on  the  Roster  who  has 
violated  any  of  the  criteria  in  paragraph 
(d)  of  this  section.  Arbitrators  shall  be 
promptly  notified  of  a  suspension.  They 
may  appeal  a  suspension  to  the 
Arbitrator  Review  Board,  which  shall 
make  a  recommendation  to  the  Director 
of  FMCS.  The  decision  of  the  Director 
of  FMCS  shall  constitute  the  final  action 
of  the  agency. 

11404.6    inactiva  status. 

A  member  of  the  Roster  who 
continues  to  meet  the  criteria  for  listing 
on  the  Roster  may  request  that  he  or  she 
be  put  in  an  inactive  status  on  a 
temporary  basis  because  of  ill  health, 
vacation,  schedule,  etc. 

f  1404.7    Listing  fas. 
All  arbitrators  will  be  required  to  pay 

an  annual  fee  for  listing  on  the  Roster. 
The  schedule  of  fees  will  be  published 
separately. 

Subpart  C— Procedures  for  Art>itration 
Services 

§1404.8    Frsedom  of  dwtea. 

Nothing  contained  in  this  part  should 
be  construed  to  limit  the  rights  of 
parties  who  use  FMCS  arbitration 
services  to  jointiy  select  any  arbitrator 
or  arbitration  procedure  acceptable  to 
them.  Once  a  request  is  made  to  OAS, 
all  parties  are  subject  to  the  procedures 
contained  in  this  part. 

f  1404.9    Prooadurss  for  requesting 


(a)  The  Office  of  Arbitration  Service 
(OAS)  has  been  delegated  the 
responsibility  for  administering  all 
requests  for  arbitration  services. 


Requests  should  be  addressed  to  the 
Federal  Mediation  and  Conciliation 
Service,  Office  of  Arbitration  Services. 
Washington,  DC  20427. 

(b)  The  OAS  will  refer  a  pkanel  of 
arbitrators  to  the  parties  upon  request 
The  parties  are  encouraged  to  make  joint 
requests.  In  the  event,  however,  that  the 
request  is  made  by  only  one  party,  the 
OAS  will  submit  a  panel  of  arbitrators. 
However,  the  issuance  of  a  panel — 
pursuant  to  either  a  joint  or  unilateral 
request — is  nothing  more  than  a 
nsponae  to  a  request  It  does  not  signify 
the  adoption  of  any  position  by  FMCS 
regarding  the  arbitn^ility  of  any  dispute 
or  the  terms  of  the  parties'  contract 

(c)  As  an  alternative  to  a  request  Ux 
a  panel  of  names,  OAS  will,  upon 
request,  submit  a  list  of  all  arbitrators 
and  their  biographical  sketches  from  a 
specffic  geographical  area.  The  parties 
may  then  select  and  deal  direcUy  with 
an  arbitrator  of  their  choice,  with  no 
further  involvement  by  FMCS  with  the 
parties  or  the  arbitrator. 

(d)  The  OAS  reserves  the  right  to 
decline  to  submit  a  panel  or  make 
appointments  of  arbitrators  if  the 
request  submitted  is  overly  burdensome 
or  otherwise  impracticable.  The  OAS,  in 
such  circumstances,  may  refer  the 
parties  to  an  FMCS  mediator  to  help  in 
the  design  of  an  alternative  solution. 
The  OAS  may  also  decline  to  service 
any  requests  from  parties  with  a  history 
of  non-payment  of  arbitrator  fees  or 
other  behavior  which  constrains  the 
spirit  or  operation  of  the  arbitration 
process. 

(e)  The  parties  are  required  to  use  the 
Request  for  Arbitration  Panel  Form  (R- 
43),  which  has  been  prepared  by  the 
oAis  and  is  available  in  quantity  upon 
request  to  the  Federal  Mediation  and 
Conciliation  Service,  Office  of 
Arbitration  Services,  Washington,  TK2 
20427,  or  by  calling  (202)  606-5111. 
Requests  that  do  not  contain  all  required 
information  requested  on  the  R-43  in 
typewritten  form  may  be  rejected. 

(f)(1)  When  a  request  is  made  by  only 
one  party  for  a  service  other  than  the 
furnishing  of  a  standard  list  or  panel  of 
seven  (7)  arbitrators,  the  requestor  must 
certify  that  one  of  the  following  ^ 
conditions  applies: 

(i)  Both  parties  agree  to  the  request,  or 

(ii)  There  is  no  conflict  with  the 
parties'  collective  bargaining  agreement 

(2)  The  party  making  such  a  request 
must  copy  the  certification  to  the  other 
party.  The  OAS  %nll  consider  all 
statements  as  having  been  made  in  good 
faith  and  will  honor  requests  as 
submitted.  Absent  statements 
conforming  to  the  requirements  of  this 
paragraph,  the  unilatoal  request  will 
not  he  honored. 
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(g)  The  OAS  will  charge  a  nominal  fee 
for  all  requests  for  lists,  panels,  and 
other  major  services.  Payments  for  these 
services  must  be  received  before  the 
service  is  delivered.  A  schedule  of  fees 
will  be  published  separately. 

S  1404.10    ArtMrability. 

The  OAS  will  not  decide  the  merits  of 
such  a  claim  by  either  psirty  that  a 
dispute  is  not  subject  to  arbitration. 

S  1404.1 1    Nominations  of  arbitrators: 
Standard  and  norvstandard  paneis. 

(a)  The  parties  may  request  a  list  and 
biographic  sketches  of  some  or  all 
arbitrators  in  one  or  more  specific 
geographical  areas.  If  the  parties  can 
agree  on  the  selection  of  an  arbitrator, 
they  may  appoint  their  own  arbitrator 
directly  without  any  further  case 
tracking  by  FMCS.  The  parties  may  also 
request  a  randomly  selected  panel 
containing  the  names  of  seven  (7) 
arbitrators  accompanied  by  a 
biographical  sketch  for  each  member  of 
the  panel.  This  sketch  states  the 
background,  qualification,  experience, 
and  per  diem  fee,  as  furnished  to  the 
OAS  by  the  arbitrator.  It  also  states  that 
other  fees  may  exist,  such  as 
cancellation,  postponement, 
rescheduling,  or  administrative  fees,  as 
furnished  by  the  arbitrator,  but  does  not 
state  the  amounts  of  such  other  fees. 
Requests  for  a  panel  of  seven  (7) 
arbitrators,  whether  joint  or  unilateral, 
will  be  honored  without  the  need  for 
compliance  with  §  1404. 9(f}.  Joint 
requests  for  a  panel  of  other  than  seven 
(7)  names,  a  direct  appointment  of  an 
arbitrator,  or  other  service  will  also  be 
honored  without  compliance  with 

§  1404.9(f)  so  long  as  die  request  does 
not  otherwise  conflict  with  the 
regulations  in  subpart  C  of  this  part. 

(b)  Unilateral  requests  for  a  panel  of 
arbitrators  with  special  qualifications  or 
other  than  a  list  of  seven  (7)  arbitrators, 
must  conform  to  the  requirements  of 
§1404.9(fl. 

(c)  All  panels  submitted  to  the  parties 
by  the  OAS,  and  all  letters  issued  by  the 
OAS  making  a  direct  appointment,  will 
have  an  assigned  FMCS  case  number. 
All  futtue  communications  between  the 
parties  and  the  OAS  must  refer  to  this 
case  niunber. 

(d)  The  OAS  will  provide  a  randomly 
selected  panel  of  arbitrators  located  in 
state(s)  in  proximity  to  the  hearing  site. 
The  parties  may  request  arbitrators  with 
specific  qualifications  or  experienced  in 
certain  issues  or  industries.  The  OAS 
has  no  obligation  to  put  an  individual 
on  any  given  panel,  or  on  a  minimiun 
number  of  panels  in  any  fixed  period.  In 


(1)  The  geographical  location  oT 
arbitrators  placed  on  panels  is  governed 
by  the  site  of  the  dispute  as  stated  on 
the  reouest  received  by  the  OAS. 

(2)  If  at  any  time  both  parties  request 
that  a  name  or  names  be  included  or 
omitted  from  a  panel,  such  name  or 
names  will  be  included  or  omitted, 
unless  the  number  of  names  is 
excessive. 

(3)  If  a  unilateral  request  is  made  to 
omit  or  include  names  on  a  panel,  the 
request  shall  be  honored  if  it  is  in 
compliance  with  §  1404.9(f),  unless  the 
number  of  names  is  excessive. 

(e)  If  the  parties  do  not  agree  on  an 
arbitrator  from  the  first  panel,  the  OAS 
will  furnish  a  second  and  third  panel  to 
the  parties  upon  joint  request.  If  a 
second  or  third  panel  is  requested  by 
only  one  party,  the  request  will  be 
honored  if  it  conforms  with  the 
procedures  stated  in  §  1404.9(f). 
Requests  for  a  second  or  third  panel 
should  be  accompanied  by  a  brief 
explanation  as  to  why  the  previous 
panel(s)  was  inadequate.  If  parties  are 
unable  to  agree  on  a  selection  after 
having  received  three  panels,  the  OAS 
will  make  a  direct  appointment  upon 
request. 

§1404.12    Selection  by  Parties  and 
appointment  of  art>itrator». 

(a)  After  receiving  a  panel  of  names, 
the  parties  must  notify  the  OAS  of  their 
selection  of  an  arbitrator  or  of  the 
decision  not  to  proceed  with  arbitration. 
Upon  notification  of  the  selection  of  an 
arbitrator,  the  OAS  will  make  a  formal 
appointment  of  the  arbitrator.  The 
arbitrator,  upon  notification  of 
appointment,  is  expected  to 
communicate  with  the  parties  within  14 
days  to  arrange  for  preliminary  matters, 
such  as  the  date  and  place  of  hearing. 
Should  an  arbitrator  be  notified  direcUy 
by  the  parties  that  he  or  she  has  been 
selected,  the  Arbitrator  must  promptly 
notify  the  OAS  of  the  selection  and  his 
or  her  willingness  to  serve.  If  the  parties 
settle  a  case  prior  to  the  hearing,  parties 
must  inform  the  arbitrator  as  well  as  the 
OAS.  Consistent  failure  to  follow  these 
procediues  may  lead  to  a  denial  of 
future  OAS  services. 

(b)  If  the  parties  request  a  list  of 
names  and  biographical  sketches  rather 
than  a  panel,  they  may  choose  to 
appoint  and  contact  an  arbitrator 
direcUy.  In  this  situation,  neither  the 
parties  nor  the  arbitrator  is  required  to 
furnish  any  additional  information  to 
FMCS. 

(c)  Where  the  parties'  collective 
bargaining  agreement  is  silent  on  the 
maiuier  of  selecting  arbitrators,  the 
parties  may  wish  to  consider  any  jointly 
determined  method  or  one  of  the 


following  methods  for  selection  of  an 
arbitrator  from  a  panel:- 

(1)  Each  party  alternately  strikes  a 
name  horn  the  submitted  panel  luitil 
one  remains,  or 

(2)  Each  party  advises  the  OAS  of  its 
order  of  preference  by  numbering  each 
name  on  the  panel  and  submitting  the 
numbered  list  in  writing  to  the  OAS. 
The  name  that  has  the  lowest  combined 
number  will  be  appointed. 

(d)  The  OAS  will  make  a  direct 
appointment  of  an  arbitrator  either  on 
joint  or  unilateral  request.  If  the  request 
is  unilateral, it  must  be  accompanied  by 
a  statement  as  provided  for  in  1404.9(f), 
certifying  that  either: 

(1)  The  request  is  agreed  to  by  both 
parties,  or 

(2)  The  request  does  not  conflict  with 
the  applicable  contract. 

(e)  The  issuance  of  a  panel  of  names 
or  a  direct  appointment  in  no  way 
signifies  a  determination  on  arbitrability 
or  an  interpretation  of  the  terms  and 
conditions  of  the  collective  bargaining 
agreement.  The  resolution  of  such 
disputes  rests  solely  with  the  parties. 

§1404.13    Conduct  of  hearings. 

All  proceedings  conducted  by  the 
arbitrators  shall  be  in  conformity  with 
the  contractual  obligations  of  the 
parties.  The  arbitrator  shall  comply  with 
§  1404.4(b).  The  conduct  of  the 
arbitration  proceeding  is  under  the 
arbitrator's  jurisdiction  and  control,  and 
the  arbitrator's  decision  shall  be  based 
upon  the  evidence  and  testimony 
presented  at  the  hearing  or  otherwise 
incorporated  in  the  record  of  the 
proceeding.  The  arbitrator  may,  unless 
prohibited  by  law,  proceed  in  the 
absence  of  any  party  who,  after  notice, 
fails  to  be  present  or  to  obtain  a 
postponement.  An  award  rendered  in  an 
ex  parte  proceeding  of  this  natiue  must 
be  based  upon  evidence  presented  to  the 
arbitrator. 

§1404.14    Decision  and  awards. 

(a)  Arbitrators  shall  make  awards  no 
later  than  60  days  from  the  date  of  the 
closing  of  the  record  as  determined  by 
the  arbitrator,  unless  otherwise  agreed 
upon  by  the  parties  or  s{>ecified  by  the 
collective  bargaining  agreement  or  law. 
A  failure  to  render  timely  awards 
reflects  upon  the  performance  of  an 
arbitrator  and  may  lead  to  removal  from 
the  FMCS  Roster. 

(b)  The  parties  should  inform  the  OAS 
whenever  a  decision  is  unduly  delayed. 
The  arbitrator  shall  notify  the  OAS  if 
and  when  the  arbitrator 

(1)  Cannot  schedule,  hear,  and  render 
decisions  prompUy.  or 

(2)  Learns  a  dispute  has  been  settied 
by  the  parties  prior  to  the  decision. 


(c)  Within  15  days  after  an  award  has  arbitrator  shall  not  change  any  fee  or  arbitrator  wrill  be  brought  to  the 
been  submitted  to  the  parties,  the  add  charges  without  giving  at  least  30  attention  of  the  Arbiti^tion  Review 
arbiti^tor  shall  submit  an  Arbitiator's  days'  advance  written  notice  to  the  Board  for  further  consideration. 
Report  and  Fee  Statement  (Form  R-19)  FMCS.  Arbiti^tors  with  dual  business  ..^n^^.    R«norts  Md  biomiMc^ 
to  OAS  showing  a  breakdown  of  die  fee  addresses  must  bill  die  parties  for  JkiSies.   ^^^^^^"^ 
and  expense  clwrges  so  that  the  OAS  expenses  from  the  nearest  business 

may  review  conformance  with  stated  address  to  the  hearing  site.  (a)  arbitrators  listed  on  the  Roster 

charges  under  §  1404.12(a).  The  Form  (b)  In  cases  involving  imusual  shall  executive  and  return  all 

R-19  is  not  to  be  used  to  invoice  the  amounts  of  time  and  expenses  relative  documents,  forms  and  reports  required 

parties.  to  pre-hearing  and  post-hearing  by  FMCS.  They  shall  also  keep  the  OAS 

(d)  While  the  FMCS  encourages  the  administration  of  a  particular  case,  an  informed  of  changes  of  address, 
publication  of  arbitration  awards,  administrative  charge  may  be  made  by  telephone  number,  availability,  and  of 
arbitrators  should  not  publicize  awards  ^^  arbitrator.  *ny  business  or  other  connection  or 

if  objected  to  by  one  of  die  parties.  j^j  Arbitrators  shall  submit  dieir  relationship  which  involves  labor- 

5140415    Fees  and  charoas  of  arbitrators,  schedule  of  fees  to  bodi  parties  when  management  relations  or  which  creates 

'(^^CS^rh:^^^torsa  accepting  arbit^tion  appointments,  All  JXS  SVl'*??^)^)    ^  ^""^  " 

fee  to  be  listed  on^Roster.  All  charges  odier  than  diose  specified  m  defined  in  §  1404.5(0(1 ). 

arbitrators  listed  on  die  Roster  may  paragraph  (a)  of  tins  section  shall  be  (b)  The  OAS  will  provide  biographical 

chaive  a  per  diem  fee  and  odier  divulged  to  and  agreement  obtamed  by  sketches  on  each  person  admitted  to  die 

predetermined  fees  for  services,  if  die  die  arbitrator  widi  die  parties  Roster  from  information  suppbed  by 

amount  of  such  fees  have  been  provided  immediately  after  appomtinent.  applicants.  Arbitrators  may  request 

in  advance  to  die  FMCS.  Each  (d)  The  OAS  requests  diat  it  be  revision  of  bio^phical  mformation  at 

arbitrator's  maximum  per  diem  fee  and  notified  of  any  arbitrator's  deviation  Uter  dates  to  reflect  changes  m  fees,  the 

the  existence  of  odier  predetermined  .from  die  policies  expressed  in  diis  part.  existence  of  additional  charges,  or  other 

fees  if  any,  are  set  forth  on  a  While  FMCS  will  not  resolve  fee  relevant  data.  The  OAS  reserves  Uie 

bio^phical  sketch  which  is  sent  to  die  disputes,  repeated  complaints  right  to  decide  and  approve  the  format 

parties  when  panels  are  submitted.  The  concerning  die  fees  charged  by  an  and  content  of  biographical  sketches. 

Appendix  to  29  CFR  Part  1404— Arbitration  Policy;  Schedule  of  Fees 

Annual  listing  fee  for  all  arbitrators •••••     $100  for  the  first  address;  $50  for  second  address.  ' 

Request  for  panel  of  arbitrators  ..- - $30  for  each  panel  request  (includes  subsequent  appomtment). 

Diect  appointment  of  an  arbitrator  when  a  panel  is  not  used $20  per  appointment 

List  and  biographic  sketches  of  arbiUators  in  a  specific  area  $10  per  request  plus  $10  per  page. 


John  Calhoun  Wells, 

Director. 

|FR  Doc.  97-6305  Filed  ^-12-97;  8:45  am] 

eaUNQ  CODE  6732-01 -M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 
[SPATS  No.  CO-034-fOR] 

Colorado  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
receipt  of  a  proposed  amendment  to  the 
Colorado  regulatory  program 
(hereinafter,  the  "Colorado  program") 
imder  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of.  in 
addition  to  several  nonsubstantive 
editorial  revisions,  revisions  to 
Colorado's  rules  pertaining  to  (1)  the 


applicability  of  Colorado's  rules  and 
language  identifying  where  referenced 
materiad  may  be  viewed;  (2)  definitions; 
(3)  the  requirement  to  repeal  any  State 
rule  required  by  a  Federal  law  or  rule 
which  is  repealed;  (4)  the  operations 
plan  permit  application  requirements; 
(5)  experimental  practices;  (6)  the  right 
of  successive  permit  renewal;  (7) 
transfer,  assignment  or  sale  of  permit 
rights;  (8)  terms  and  conditions  of  an 
irrevocable  letter  of  credit;  (9) 
performance  standards  for 
sedimentation  ponds;  (10)  embankment 
design  for  sedimentation  ponds;  (11) 
sign  and  markers  for  temporary  and 
permanent  cessation  of  operations;  (12) 
avaUability  of  records;  and  (13)  a 
permittee's  failure  to  abate  a  violation. 
The  amendment  is  intended  to  revise 
the  Colorado  program  to  clarify 
ambiguities  and  improve  operational 
efficiency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  M.D.T.,  April  14, 
1997.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  April  7. 1997.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m.,  M.D.T.,  on  March 
28, 1997. 


ADOftESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  F. 
Fulton  at  the  address  listed  below. 

Copies  of  the  Colorado  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  houra,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one. free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Denver  Field 
Division. 

James  F.  Fidton,  Chief,  Denver  Field 
Division.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  1999 
Broadway,  Suite  3320.  Denver, 
Colorado  80202-5733 
Michael  B.  Long,  Director,  Division  of 
Minends  and  Geology,  Department  of 
Natural  Resources.  1313  Sherman  St, 
Room  215.  Denver.  Colorado  80203. 
Telephone:  (303)  866-3567 
FOR  FURTHER  MFORMATION  CONTACT: 
James  F.  Fulton.  Telephone:  (303)  844- 
1424. 

SUPPLEMBfTARY  MFORMA-nON*. 

L  Background  on  the  Q^rado  Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 


11806 


Federal  Register  /  Vol.  62,  No.  49  /  Thursday,  March  13,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  49  /  Thursday,  March  13,  1997  /  Proposed  Rules 11807 


the  Colorado  program.  General 
background  infonnation  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Colorado  program  can 
be  found  in  the  December  15,  1980. 
Federal  Register  (45  FR  82173). 
Subsequent  actions  concerning 
Colorado's  program  and  program 
amendments  can  be  found  at  30  CFR 
906.11.  906.15,  and  906.16. 

n.  Proposed  Amendment 

By  letter  dated  February  25, 1997. 
Colorado  submitted  a  proposed 
amendment  (administrative  record  No. 
CO-683)  to  its  program  pursuant  to 
SMCRA  (30  U.S.C.  1201  et  seq.]. 
Colorado  submitted  the  proposed 
amendment  at  its  own  initiative. 
Colorado  proposed  to  revise  the 
following  provisions  of  the  Colorado 
Surface  Coal  Mining  Reclamation  Act. 
Colorado  Revised  Statutes  (C.R.S.): 

C.R.S.  34-33-1.01  and  1.01(9). 
concerning  applicability  of  Colorado's 
rules,  to  include  the  statements, 
respectively,  that  "(a)  written  statement 
on  the  basis  and  purpose  of  the 
amendments  to  these  Rules  adopted  by 
the  Board  on  December  18. 1996  is 
hereby  incorporated  in  these  Rules  by 
reference  pursuant  to  C.R.S.  1995,  24  4 
103(4)  and  is  available  at  the  Office  of 
the  Mined  Land  Reclamation  Board" 
and  "(ajll  materials  [cited  in  these  rules] 
incorporated  by  reference  are  available 
for  inspection  at  State  Publications 
Depository  Libraries,  through  inter- 
library  loan,  and  at  the  Division  office 
located  in  Room  215.  Centennial 
Building.  1313  Sherman  Street,  Denver, 
Colorado  80203.  The  Division  Director 
can  provide  further  information 
regarding  how  the  incorporated  material 
may  be  obtained  or  examined;" 

C.R.S.  34-33-104(4),  concerning  the 
definition  of  "(alctive  mining  area."  to 
remove  the  parenthetical  reference 
stating  "as  used  in  4.05.2(7);" 

C.R.S.  34-33-1.04(21).  concerning 
definition  of  "(cloal,"  to  remove 
language  identifying  where  material 
incorporated  by  reference  may  be 
viewed; 

C.RS.  34-33-104(41).  concerning  Uie 
definition  of  "(elmployee."  to  add  the 
parenthetical  statement  "regarding 
employee  financial  interests  in  Section 
1.10;" 

C.R-S.  34-33-1.13,  concerning  the 
requirement  to  repeal  any  State  rule 
required  by  a  Federal  law  or  rule  which 
is  repealed,  to  require  that  the  repeal  of 
the  State  rule  become  effective  ninety, 
rather  than  sixty,  days  after  publication 
of  the  repeal  of  the  Federal  nUe  in  the 
Fedval  Regiater. 


C.R.S.  34-33-2.05.3(3)(b)(i)(D), 
concerning  the  operations  plan  permit 
application  requirements  for  mine 
facilities,  to  remove  a  reference  to 
"design  requirements"  where  discussing 
exemptions  for  existing  structures  at 
2.07.6; 

C.R.S.  34-33-2.05.3(3)(c)(ii). 
concerning  the  operations  plan  permit 
application  requirements  for  mine 
facilities,  to  correct  the  referenced 
citations  to  performance  standards  for 
roads,  conveyors,  or  road  systems; 

C.R.S.  34-33-2.06.2(3),  concerning 
experimental  practices,  to  require  the 
approval  of  the  Director  of  OSM  as  the 
authorized  representative  of  the 
Secretary  of  the  United  States 
Department  of  Interior 

C.R.S.  34-33-2.06.6(2)(a)(i). 
concerning  requirements  for  permit 
applications  involving  prime  farmlands, 
to  delete  language  identifying  where 
referenced  material  may  be  viewed; 

C.R.S.  34-33-2.08.5(2)(b)(ii), 
concerning  the  right  of  successive 
permit  renewal,  to  require  that  a  copy  of 
the  newspaper  notice  to  be  placed  in  a 
local  newspaper  in  accordance  with  the 
requirements  of  2.07.3(2)  with  proof  of 
publication  made  a  part  of  the  renewal 
application  not  later  than  4  weeks  after 
the  last  date  of  publication; 

C.R.S.  34-33-2.08.6(6).  concerning 
transfer,  assignment  or  sale  of  permit 
rights,  to  require  that  (1)  the  Division 
shall  initially  notify  the  appropriate 
parties  of  its  "proposed"  decision,  (2)  if 
no  informal  hearing  is  requested,  the 
Division  shall  issue  and  implement  the 
proposed  decision  as  final  within  5  days 
after  the  close  of  the  30  day  period 
provided  for  the  filing  of  a  request  for 
a  formal  hearing,  and  (3)  no  permit  shall 
be  transferred  until  the  applicant  has 
filed  a  performance  bond  with  the 
Division  and  the  Division  has  approved 
it; 

C.R.S.  34-33-3.02.4(2)(d)(i). 
concerning  terms  and  conditions  of  an 
irrevocable  letter  of  credit,  to  provide 
that  the  letter  of  credit  may  be  issued  by 
a  bank  not  located  in  the  State  of 
Colorado  if  the  letter  is  confirmed  by  a 
bank  located  in  the  State,  or  if.  at  the 
Board's  discretion,  the  letter  is 
determined  to  be  an  acceptable  letter  of 
credit; 

C.R.S.  34-33-4.02.2(2)  and  4.30.1(3) 
and  2(3),  concerning  signs  and  markers 
and  cessation  of  operations, 
respectively,  to  (1)  notify  OSM  that  it 
never  promulgated  previously  proposed 
and  approved  language  requiring  the 
mine  identification  sign  to  include  the 
name,  address,  and  telephone  number  of 
the  Division  office  where  the  mining 
and  reclamation  permit  is  filed,  and  (2) 
require  that  as  soon  as  a  temporary 


cessation  extends  beyond  30  days  or 
when  operations  have  permanently 
ceased,  the  operator  shall  modify  the 
mine  identification  sign  to  include  the 
name,  address,  and  telephone  number  of 
the  Division  office  where  the  mining 
and  reclamation  permit  is  filed,  until 
such  time  as  the  Division  terminates 
jurisdiction  over  the  surface  coal  mining 
operation; 

C.R.S  34-33-4.05.6(6)(a),  concerning 
performance  standards  for 
sedimentation  ponds,  to  require  that  a 
pond  meeting  the  size  criteria  of 
4.05.6(12)  be  designed  to  control,  at  a 
minimum,  the  probable  maximum 
precipitation  of  a  25-year  24-hour  event, 
rather  than  a  24-hour  event; 

C.R.S.  34-33-4.05.6(1  l)(h). 
concerning  embankment  design  for 
sedimentation  ponds,  to  correct  the 
referenced  citation  for  size  criteria; 

C.R.S.  34-33-5.02.4(1),  concerning 
availability  of  records,  to  require  that  (1) 
all  but  confidential  information  be 
available  to  the  public  at  the  Division 
office  and  at  a  convenient  place  in  the 
area  of  mining  to  which  the  information 
pertains  until  "the  Division  has 
terminated  jurisdiction  at  the  surface 
coal  mining  operation,  pursuant  to 
3.03.3(1),  and  (2)  after  the  Division  has 
terminated  jurisdiction,  copies  of  all  but 
confidential  information  will  be 
maintained  and  available  for  public 
review,  or  provided  promptly  by  mail  at 
the  request  of  interested  parties,  for  at 
least  5  years  after  the  expiration  of  the 
period  during  which  the  subject 
operation  is  active  or  is  covered  by  any 
portion  of  a  reclamation  bond, 
whichever  is  later;  and 

C.R.S.  34-33-5.03.3(5),  concerning  a 
permittee's  failure  to  abate  a  violation, 
to  correct  the  referenced  citation  for  an 
order  to  show  cause. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Colorado  program. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Denver  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 


2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
M.D.T.,  on  March  28.  1997.  Any 
disabled  individual  who  has  need  for  a 
special  accommodation  to  attend  a 
public  hearing  should  contact  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  vmtten  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
schedided  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
vnll  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  v«th  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  vsrritten  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

A.  Executive  Order  12866 

This  rule  is  exempted  firom  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 


actual  language  of  State  regiUatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  writhin  the  meaning  of 
section  102(2KC)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 


List  of  Subjects  in  30  CFR  Part  906 

latergovemmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  March  5, 1997. 
Richard  J.  Seibel, 

Regional  Director,  Western  RegiorHil 
Coordinating  Center. 
|FR  Doa  97-6352  Filed  3-12-97;  8:45  ami 
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4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

5.  Regulatory  Flexibility  Act 

The  Dei>artment  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepafed  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 


AmandRiaffit  No. 


Indiana  Regulatory  Program 

agency:  Office  of  Sur&ce  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  annoimcing  receipt  of 
a  proposed  amendment  to  the  Indiana 
regulatory  program  (hereinafter  the 
"Indiana  program")  under  the  Surfece 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  the 
Indiana  rules  pertaining  to 
identification  of  interests,  compliance 
information,  and  permit  conditions.  The 
amendment  is  intended  to  revise  the 
Indiana  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  e.s.L,  April  14, 
1997.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  April  7, 1997.  Requests  to  speak  at 
the  hearing  must  be  received  by  4:00 
p.m..  e.s.L,  on  March  28,  1997. 
^ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Charles 
F.  McDaniel,  Acting  Director. 
Indianapolis  Field  Office,  at  the  address 
listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed     . 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Indianapolis  Field  Office. 

Charles  F.  McDaniel,  Acting  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  Room  301.  Indianapolis,  Indiana 
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46204-1521.  Telephone:  (317)  226- 
6700. 

Indiana  Department  of  Natural 
Resources,  402  West  Washington  Street, 
Room  C256.  Indianapolis,  Indiana 
46204.  Telephone:  (317)  232-1547. 
FOR  FURTHER  MFORMATION  CONTACT: 
Charles  F.  McOaniei,  Acting  Director, 
Indianapolis  Field  Office,  Telephone: 
(317) 22&-6700. 

SUPPt.EMEf(TARY  INFORMATKM: 

I.  Background  on  the  Indiana  Program 

On  July  29,  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  )uly  26.  1982,  Federal  Register  (47 
PR  32107).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  914.10,  914.15,  and  914.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  February  18,  1997 
(Administrative  Record  No.  IND-1555), 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Indiana  submitted  the 
proposed  amendment  in  response  to  a 
letter  dated  May  11,  1989 
(Administrative  Record  No.  IND-0644), 
that  OSM  sent  to  Indiana  in  accordance 
with  30  CFR  732.17(c),  and  at  its  own 
initiative.  The  provisions  of  the  Indiana 
Administrative  Code  (LAC)  that  Indiana 
proposes  to  amend  are:  310  lAC  12-3- 
19.1,  Surface  mining  permit 
applications/identiHcation  of  interests; 
310  LAC  12-3-20,  Surface  mining 
permit  applications/compliance 
information:  310  LAC  12-3-57  and  12- 
3-57.1,  Underground  mining  permit 
applications/  identification  of  interests; 
310  lAC  12-3-58,  Underground  Mining 
permit  applications/compliance 
information;  and  310  lAC  12-3-114.5, 
Review,  public  participation,  and 
approval  or  disapproval  of  permit 
applications/  permit  terms  and 
conditions/  permit  conditions. 

The  full  text  of  the  proposed  program 
amendment  submitted  by  Indiana  is 
available  for  public  inspection  at  the 
locations  listed  above  under  ADDRESSES. 
A  brief  discussion  of  the  proposed 
amendment  is  presented  below. 

1.  310  LAC  12-3-19. 1  Surface  Mining 
Peanit  Applications;  Identification  of 
Interests 

Section  19.1  specifies  the  information 
that  must  be  included  in  a  surface 


mining  permit  application  for 
identification  of  interests.  Indiana 
proposes  to  restructure  this  section  to 
comply  with  formatting  gmdelines  set 
out  by  the  Indiana  Legislative  Services 
Agency  by  redesignating  subsection  (a) 
as  an  introductory  paragraph, 
redesignating  sulraection  (a)(1)  as 
subsection  (a),  redesignating  subsection 
(a)(2)  as  subsection  (b),  and 
redesignating  subsections  (b)  through  (i) 
as  subsections  (c)  through  (j). 

Indiana  also  proposes  to  restructure 
the  existing  language  in  redesignated 
subsections  (c)  through  (i). 

2.310  lAC  12-3-20  Surface  Mining 
Permit  Applications;  Compliance 
Information 

Section  20  specifies  the  information 
that  must  be  included  in  a  surface 
mining  permit  application  concerning 
permit  suspensions  or  revocations,  bond 
forfeitures,  and  notices  of  violation.  At 
subsections  (a)  and  (b),  Indiana 
proposes  minor  restructuring  to  comply 
with  formatting  guidelines  set  by  the 
Indiana  Legislative  Services  Agency. 
Indiana  proposes  to  delete  existing 
subsection  (d),  to  add  its  substantive 
provisions  to  subsection  (c),  and  to 
restructure  the  language  in  subsection 
(c).  Indiana  also  proposes  to  redesignate 
subsection  (e)  as  new  subsection  (d). 

3.  310  LAC  12-3-57  and  12-3-57.1 
Underground  Mining  Permit 
Applications:  Identification  of  Interests 

Indiana  proposes  to  repeal  310  LAC 
12-3-57  and  to  add  its  substantive 
provisions  to  310  LAC  12-3-57.1. 
Section  57.1  specifies  the  information 
that  must  be  included  in  an 
underground  mining  permit  application 
for  identification  of  interests.  The 
^language  and  structure  of  the  existing 
provisons  were  revised  to  make  the  new 
rule  consistentWith  Indiana's  surface 
mining  permit  application  requirements 
for  identification  of  interests  at  310  LAC 
12-3-19.1. 

4.  310  LAC  12-3-56  Underground 
Mining  Permit  Applications; 
Compliance  Information 

Section  58  specifies  the  information 
that  must  be  included  in  an 
underground  mining  permit  application 
concerning  permit  suspensions  or 
revocations,  performance  bond 
forfeitures,  and  notices  of  violation.  At 
subsections  (a)  and  (b),  Indiana 
proposes  minor  restructuring  to  comply 
with  formatting  guidelines  set  by  the 
Indiana  Legislative  Services  Agency. 

Indiana  proposes  to  delete  the 
existing  language  in  the  introductory 
paragraph  at  subsection  (c)  and  to  add 
new  language  that  requires  a  permit 


applicant  to  list  all  violation  notices 
received  within  the  preceding  three 
years.  It  requires  the  applicant  to  list  all 
outstanding  violation  notices  for  any 
mining  operation  that  is  deemed  or 
presumed  to  be  owned  or  controlled  by 
either  the  applicant  or  any  person  who 
is  deemed  or  presumed  to  own  or 
control  the  applicant.  It  also  requires  the 
applicant  to  certify  that  the  outstanding 
notices  of  violation  are  in  the  process  of 
being  corrected.  Indiana  proposes  minor 
changes  to  the  existing  language  in 
subsections  (c)(1)  through  (5)  to  reflect 
changes  that  were  made  in  the 
introductory  paragraph. 

Indiana  also  proposes  to  add  a  new 
subsection  (d)  to  require  the  applicant  to 
update,  correct,  or  indicate  that  no 
change  has  occurred  in  the  information 
submitted  under  310  LAC  12-3-58  after 
he  is  notified  that  his  or  her  application 
is  approved. 

5.  310  lAC  12-3-1 14.5  Review,  Public 
Participation,  and  Approval  or 
Disapproval  of  Permit  Terms  and 
Conditions:  Permit  Conditions 

Indiana  proposes  to  add  new  section 
114.5  to  specify  the  conditions  under 
which  a  permit  is  issued.  Subsection  (a) 
requires  the  permittee  to  conduct 
surface  coal  mining  and  reclamation 
operations  only  on  those  lands  that  are 
specifically  designated  as  the  permit 
area  and  bonded.  Subsection  (b) 
requires  the  permittee  to  conduct 
operations  only  as  described  in  the 
approved  application,  except  to  the 
extent  otherwise  directed  in  the  permit. 
Subsection  (c)  requires  the  permittee  to 
comply  with  the  terms  and  conditions 
of  the  permit  and  all  applicable 
performance  standards  and 
requirements  of  the  Indiana  program. 
Subsection  (d)  requires  the  permittee  to 
allow  authorized  representatives  of  the 
director  of  IDNR  to  have  right  of  entry 
and  to  be  accompanied  by  private 
persons  when  the  inspection  is  in 
response  to  an  alleged  violation 
reported  by  a  private  person.  Subsection 
(e)  requires  the  permittee  to  take  all 
possible  steps  to  minimize  adverse  , 

impacts  to  the  environment  or  public 
health  and  safety  resulting  from  a 
noncompliance  with  any  term  or 
condition  of  the  permit.  Subsection  (f) 
requires  the  permittee  to  comply  with 
the  requirements  of  the  Indiana  program 
for  compliance,  modification,  or 
abandonment  of  existing  structures. 
Subsection  (g)  requires  the  operator  to 
pay  all  reclamation  fees.  Subsection  (h) 
requires  the  permittee  to  submit 
updates,  if  any,  to  the  information 
previously  submitted  under  310  lAC 
12-3-19.1(c)  within  30  days  after  a 


cessation  order  is  issued  under  310  lAC 
12-6-5. 

n.  Public  Comment  Procedures 

In  accordaQce  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.1.'^  If  the  amendment  is  deemed 
adequ    e,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include    ^ 
explanations  in  support  of  the 
commenter's  reconunendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATK3N 
CONTACT  by  4:00  p.m.,  e.s.t.,  on  March 
28,  1997.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportimity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held.  Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 


audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  vmtten  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 


702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  vtrithin  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperworit  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Intraior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
coimterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  jrear 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  5, 1997. 
Brent  WaUqniat, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 
(FR  Doc.  97-6353  Filed  3-12-97;  8:45  am) 
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This  section  ol  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
commltlee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  furictions  are 
example  o'  documents  appeanng  In  this 
section. 


DEPARTME^r^  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Requests 

March  7,  1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculttire,  Office  of 
Information  and  Regulatory  ARairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Department  Clearance  Office,  USDA, 
OaO.  Mail  Stop  7602,  Washington.  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6204  or 
(202) 720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

•  Rural  Utilities  Service 

Title:  Inventory  of  Work  Orders. 

OMB  Control  Number:  0572-0284. 

Summary:  Information  is  collected 
that  allows  the  borrower  to  adjust 
estimates  expenditures  to  reflect  actual 
expenditures  for  the  project. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  monitor  the 
activities  of  the  borrower  to  ensure 
funds  are  used  for  stated  purposes. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  900. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  12.150. 

•  Food  and  Consumer  Service 

Title:  Monthly  Claim  for 
Reimbursement. 

OMB  Control  Number:  0572-New. 

Summary:  Earned  reimbursement  in 
the  National  School  Lunch,  Breakfast, 
and  Special  Milk  Programs  in  based  on 
performance,  that  is,  an  assigned  rate 
per  meal  or  half  pint  served,  with  cost 
comparison  to  firee  milk  and  severe  need 
breakfast. 

Need  and  Use  of  the  Information:  The 
data  collected  will  be  used  to  compute 
earned  reimbursement. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  415. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Monthly. 

Total  Burden  Hours:  5,764. 

•  Foreign  Agricultural  Service 

Title:  Market  Access  Program. 

OMB  Control  Number:  0551-0027. 

Summary:  The  primary  objective  of 
the  Market  Access  Program  is  to 
encourage  the  development, 
maintenance  and  expansion  of 
Commercial  export  markets  for  U.S. 
agricultural  products  through  cost-share 
assistance  to  eligible  trade  organizations 
that  implement  a  foreign  market 
development  program.  Financial 
assistance  is  made  available  on  a 
competitive  basis. 

Need  and  Use  of  the  Information:  The 
Information  will  be  used  to  manage, 
plan,  evaluate,  and  account  for 
government  resources. 

Description  of  Respondents:  Not-for- 
profit  institution;  Business  or  other  for- 
profit;  State,  Local  and  Tribal 
Government. 


Number  of  Respondents:  70. 

Frequency  of  Responses: 
Recordkeeping;  reporting:  On  occasion; 
annually. 

Total  Burden  Hours:  78,460. 

•  Forest  Service 

Title:  Timber  Sale  Operating  Plans. 

OMB  Control  Number:  0596-0086. 

Summary:  The  National  Forest 
Management  Act  requires  timber  sale 
operating  plans  on  timber  sales  that 
exceed  2  years  in  length. 

Need  and  Use  of  the  Information:  The 
information  collected  will  be  used  by 
the  agency  to  determine  eligibility  for 
additional  contract  time.  In  addition, 
this  information  is  used  to  plan  the 
agency  timber  sale  contract 
administration  workload  and  to  meet 
other  contract  obligations. 

Description  of  Respondents:  Business 
or  other  for-profit;  Federal  Government. 

Number  of  Respondents:  5,000. 

Frequency  of  Responses:  Reporting: 
Aimually. 

Total  Burden  Houses:  15,000. 
Larry  Roberson, 

Deputy  Departmental  Clearance  Officer. 
(FR  Doc.  97-6363  Filed  3-12-97;  8:45  am) 

BtLUNG  CODE  3410-01-M 


Agricultural  Marketing  Service 
[I>ocket  No.  FV97-S17-1NC] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

conunents. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  to  a  currently  approved 
information  collection  for  Peaches 
Grown  in  California,  Marketing  Order 
No.  917. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  12,  1997,  to  be  assured 
of  consideration. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Kenneth  G.  )ohnson,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Room  2525-S, 
Fruit  and  Vegetable  Division. 
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Agricultural  Marketing  Service,  U.  S. 
Department  of  Agriculture,  Post  Office 
Box  96456,  Washington,  DC  20090- 
6456,  telephone;  (202)  720-5127,  Fax 
(202)  720-5698;  or  Terry  Vawter, 
Marketing  Specialist,  California 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  2202 
Monterey  Street,  Suite  102B,  Fresno, 
California,  93721;  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  MFORMATION: 

Title:  Peaches  Grown  in  California, 
Marketing  Order  917. 

OMB  Number:  0581-0080. 

Expiration  Date  of  Approval: 
September  30. 1997. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 
individually.  Order  regulations  belp 
ensure  adequate  supplies  of  high  quality 
product  and  adequate  returns  to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA),  as  amended  (7  U.S.C.  601- 
674),  industries  enter  into  marketing 
order  programs.  The  Secretary  of 
Agriculttue  is  authorized  to  oversee  the 
order  operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  frtim  each  commodity 
industry. 

The  California  peach  marketing  order 
program,  which  has  been  operating 
since  1939,  authorizes  the  issuance  of 
grade,  size,  and  maturity  regulations, 
inspection  requirements,  and  marketing 
and  production  research  including  paid 
advertising.  Regulatory  provisions  apply 
to  peaches  shipped  within  and  out  of 
the  area  of  production  to  any  market, 
except  those  specifically  exempted  by 
the  marketing  order. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMAA,  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
adnunister  the  California  peach 
marketing  order  program. 

The  order,  and  rules  and  regulations 
issued  thereunder,  authorize  the  Peach 
Commodity  Committee  (Committee),  the 
agency  responsible  for  local 
administration  of  the  order,  to  require 
handlers  to  submit  certain  information. 
Much  of  this  information  is  compiled  in 
aggregate  and  provided  to  the  industry 
to  assist  in  marketing  decisions. 


The  Committee  has  developed  forms 
as  a  convenience  to  persons  who  are 
required  to  file  information  with  the 
Committee  needed  to  carry  out  the 
purposes  of  the  Act  and  the  order.  These 
forms  require  a  minimtim  of  information 
necessary  to  effectively  carry  out  the 
requirements  of  the  order,  and  their  use 
is  necessary  to  fulfill  the  intent  of  the 
Act  as  expressed  in  the  order. 

Peach  growers  who  are  nominated  by 
their  peers  to  serve  as  representatives  on 
the  Committee  must  file  nomination 
forms  with  the  Secretary. 

Formal  rulemaking  amendments  to 
the  order  must  be  approved  in  referenda 
conducted  by  the  Secretary.  Also,  the 
Secretary  may  conduct  a  continuance 
referendum  to  determine  industry 
support  for  continuation  of  the  order. 
Handlers  are  asked  to  sign  an  a^eement 
to  indicate  their  willingness  to  abide  by 
the  provisions  of  the  order  whenever  the 
order  is  amended.  These  forms  are 
included  in  this  requesL 

These  forms  require  the  minimum 
information  necessary  to  effectively 
carry  out  the  requirements  of  the  order, 
tmd  their  use  is  necessary  to  fulfill  the 
intent  of  the  AMAA  as  expressed  in  the 
order,  and  the  rules  and  regulations 
issued  imder  the  order. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS,  Fruit  and 
Vegetable  Division  regional  and 
headquarters  staff,  and  authorized 
employees  of  the  Committee. 
Authorized  Committee  employees  and 
the  industry  are  the  primary  users  of  the 
information  and  AMS  is  the  secondary 

user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.819  hours  per 
response. 

Respondents:  California  peach 
producers  and  for-profit  businesses 
hanrjling  besh  peaches  produced  in 
California. 

Estimated  Number  of  Respondents: 
721. 

Estimated  Number  of  Responses  per 
Respondent:  1.874. 

Estimated  Total  Annual  Burden  on 
Respondents:  1140  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  functioning  of  the 
California  peach  marketing  order 
program  and  USDA's  oversight  of  that 
program;  (2)  the  accuracy  of  the 
collection  burden  estimate  and  the 
validity  of  methodology  and 
assumptions  used  in  estimating  the 
burden  on  respondents;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  requested;  and  (4) 
ways  to  minimize  the  burden,  including 


use  of  automated  or  electronic 
technologies. 

Comments  should  reference  OMB  No. 
0581-0080  and  Marketing  Order  No. 
917,  and  be  mailed  to  Docket  Clerk, 
Fruit  and  Vegetable  Divisiotf ,  AMS, 
USDA,  Post  Office  Box  96456,  room 
2525-S.  Washington,  DC  20090-6456. 
Comments  should  reference  the  docket  • 
number  and  page  niunber  of  this  issue 
of  the  Federal  Register.  All  comments 
received  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  USDA  business 
hours  at  14th  &  Independence  Avenue 
SW,  Washington,  DC,  room  2525-S. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  March  7, 1997. 
Robert  C.  Kmiiihj, 

Director,  Fruit  and  Vegetable  DiviMion. 
(FR  Doc.  97-6266  Filed  3-12-97;  8:45  am] 

■UJNQ  COOE  MIO-ttl-P 


Food  and  Consumar  Sarvios 

Child  Nutrition  Programs;  income 
Eligit>ility  Guidellnas 

AQBICY:  Food  and  Consumer  Service. 

USDA. 

ACTION:  Notice. 


SUMMARY:  This  Notice  annoimces  the 
Department's  annual  adjustments  to  the 
Income  Eligibility  Guidelines  to  be  used 
in  determining  eligibility  for  free  and 
reduced  price  meals  or  free  milk  for  the 
period  from  July  1, 1997  through  June 
30, 1998.  These  guidelines  are  used  by 
schools,  institutions,  and  centers 
participating  in  the  National  School 
Lunch  Program,  School  Breakfast 
Program,  Special  Milk  Program  for 
Children,  Child  and  Adult  Care  Food 
Program  and  Commodity  School 
Program.  The  annual  adjustments  are 
required  by  section  9  of  the  National 
School  Lunch  Act.  The  guidelines  are 
intended  to  direct  benefits  to  those 
children  most  in  need  and  are  revised 
annually  to  account  for  changes  in  the 
Consumer  Price  Index. 
EFFECTIVE  DATE:  July  1, 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  FCS,  USDA, 
Alexandria,  Virginia  22302,  or  by  phone 
at  (703) 305-2618. 
SUPPLEMENTARY  »«)RMATION:  This 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.S.C 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act 
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In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
no  new  recordkeeping  or  reporting 
requirements  have  been  included  that 
are  subject  to  approval  from  the  Office 
of  Management  and  Budget. 

This  action  is  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

These  programs  are  listed  In  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.553.  No.  10.555,  No. 
10.556  and  No.  10.558  and  are  subject 
to  the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V,  and  the  final  rule 
related  notice  published  at  48  FR  29114, 
lune  24, 1983.) 

Background 

Pursuant  to  sections  9(b)(1)  and 
17(c)(4)  of  the  National  School  Lunch 
Act  (42  U.S.C.  1758(b)(1)  and  42  U.S.C. 
1766(c)(4)),  and  sections  3(a)(6)  and 
4(e)(1)(A)  of  the  Child  Nutrition  Act  of 
1966  (42  U.S.C.  1772(a)(6)  and 
1773(e)(1)(A)).  the  Department  annually 
issues  the  Income  Eligibility  Guidelines 
for  free  and  reduced  price  meals  in  the 
National  School  Lunch  Program  (7  CFTi 
part  210),  School  Breakfast  Program  (7 
CFR  part  220),  Child  and  Adult  Care 
Food  Program  (7  CFR  part  226),  and 
Commodity  School  Program  (7  CFR  part 
210),  and  the  guidelines  for  free  milk  in 
the  Special  Milk  Program  for  Children 
(7  CFR  part  215).  These  eligibility 
guidelines  are  based  on  the  Federal 
income  poverty  guidelines  and  are 
stated  by  household  size. 


The  Department  requires  schools  and 
institutions  which  charge  for  meals 
separately  bom  other  fees  to  serve  bee 
meals  to  all  children  bom  any 
household  with  income  at  or  below  130 
percent  of  the  poverty  guidelines.  The 
Department  also  requires  such  schools 
and  institutions  to  serve  reduced  price 
meals  to  all  children  from  any 
household  with  income  higher  than  130 
percent  of  the  poverty  guidelines,  but  at 
or  below  185  percent  of  the  poverty 
guidelines.  Schools  and  institutions 
particijjating  in  the  Special  Milk 
Program  for  Children  may,  at  local 
option,  serve  bee  milk  to  all  children 
from  any  household  with  income  at  or 
below  130  percent  of  the  poverty 
guidelines. 

Definition  of  Income 

"Income,"  as  the  term  is  used  in  this 
Notice,  means  income  before  any 
deductions  such  as  income  taxes,  Social 
Security  taxes,  insurance  premiums, 
charitable  contributions  and  bonds.  It 
includes  the  following:  (1)  Monetary 
compensation  for  services,  including 
wages,  salary,  commissions  or  fees;  (2) 
net  income  from  nonfarm  self- 
employment;  (3)  net  income  from  farm 
self-employment;  (4)  Social  Security;  (5) 
dividends  or  interest  on  savings  or 
bonds  or  income  bom  estates  or  trusts; 
(6)  net  rental  income;  (7)  public 
assistance  or  welfare  payments;  (8) 
luiemployment  compensation;  (9) 
government  civilian  employee  or 
military  retirement,  or  pensions  or 
veterans  payments;  (10)  private 
pensions  or  annuities;  (11)  alimony  or 

Income  Eligibility  Guidelines 

[Effective  from  July  1,  1997  to  June  30,  1998] 


child  support  payments;  (12)  regular 
contributions  from  persons  not  living  in 
the  household;  (13)  net  royalties;  and 
(14)  other  cash  income.  Other  cash 
income  would  include  cash  amounts 
received  or  withdrawn  from  any  source 
including  savings,  investments,  trust 
accoiuits  and  other  resources  which 
would  be  available  to  pay  the  price  of 
a  child's  meal. 

"Income,"  as  the  term  is  used  in  this 
Notice,  does  not  include  any  income  or 
benefits  received  under  any  Federal 
programs  which  are  excluded  frtim 
consideration  as  income  by  any 
legislative  prohibition.  Furthermore,  the 
value  of  meals  or  milk  to  children  shall 
not  be  considered  as  income  to  their 
households  for  other  benefit  programs 
in  accordance  with  the  prohibitions  in 
section  12(e)  of  the  National  School 
Lunch  Act  and  section  11(b)  of  the 
Child  Nutrition  Act  of  1966  (42  U.S.C. 
1760(e)  and  1780(b)). 

The  Income  Eligibility  Guidelines 

The  following  are  the  Income 
Eligibility  Guidelines  to  be  effective 
from  July  1, 1997  through  June  30, 1998. 
The  Department's  guidelines  for  free 
meals  and  milk  and  reduced  price  meals 
were  obtained  by  multiplying  the  1997 
Federal  income  poverty  guidelines  by 
1.30  and  1.85,  respectively,  and  by 
rounding  the  result  upward  to  the  next 
whole  dollar.  Weekly  and  monthly 
guidelines  were  computed  by  dividing 
annual  income  by  52  and  12, 
respectively,  and  by  rounding  upward 
to  the  next  whole  dollar. 


Household  size 

Federal  poverty  guidelines 

Reduced  price  meai»— 185% 

Free  meals— 130% 

Annual 

Month 

Week 

Annual 

Month 

Week 

Annual         Month 

Week 

48  COMTIGOOUS  UNITED  STATES,  DISTRICT  OF  COLUMBIA.  GUAM  AND  TERRITORIES 

1  _ 

$7,890 

$658 

$152 

$14,597 

$1,217 

$281 

$10,257 

$855 

$198 

2 „ 

10.610 

885 

205 

19,629 

1,636 

378 

13,793 

1,150 

266 

3 

13.330 

1,111 

257 

24,661 

2,056 

475 

17.329 

1,445 

334 

4 „„„     

16050 

1  338 

309 

29,693 
34,725 

2.475 
2.894 

572 
668 

20,865 
24,401 

1,739 
2,034 

402 
470 

5..^ 

18.770 

1,565 

361 

6  .       , „. 

21,490 

1,791 

414 

39,757 

3.314 

765 

27,937 

2,329 

538 

7 „    „     

24,210 

2,018 

466 

44,789 

3,733 

862 

31,473 

2,623 

606 

8  — 

26.930 

2,245 

518 

49,821 

4,152 

959 

35,009 

2,918 

674 

For  each  addl  famify  member 

add 

♦2,720 

+227 

♦53 

♦5.032 

♦420 

♦97 

♦3,536 

♦295 

♦68 

ALASKA 

1  

$9,870 

$823 

$190 

$18,260 

$1,522 

$352 

$12,831 

$1,070 

$247 

2  .._ 

13,270 

1,106 

256 

24,550 

2.046 

473 

17,251 

1.438 

332 

3 .         

16,670 

1.390 

321 

30.840 

2,570 

594 

21.671 

1,806 

417 

4         

20,070 

1,673 

386 

37,130 

3,095 

715 

26,091 

2,175 

502 

5  — 

23.470 

1,956 

452 

43,420 

3,619 

835 

30,511 

2.543 

587 

6 __ 

26,870 

2,240 

517 

49,710 

4,143 

956 

34,931 

2,911 

672 

^ " - 

30,270 

2,523 

583 

56,000 

4,667 

1,077 

39,351 

3,280 

757 
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Income  Eligibiuty  Guidelines— Continued 

(Effective  from  July  1 .  1997  to  June  30.  1998] 


Federal  poverty  guidelines 

Reduced  price  meals— 185% 

Free  meals— 130% 

Household  size 

Annual 

Month 

Week 

Annual 

Month 

Week 

Annual 

Month 

Week 

8                  

33.670 
♦3,400 

2,806 
♦284 

648 

♦66 

62290 
♦6.290 

5,191 
♦525 

1,198 
♦121 

43,771 
♦4,420 

3.648 
♦369 

842 

For  each  artdl  family  member 
add 

♦85 

HAWAII 


1  ~ 

2 „ 

3 _ 

4  „ 

5 - 

6 ~ 

7 

8 

For  each  add'l  family  member 
add  


$9,070 
12,200 
15,330 
18,460 
21,590 
24.720 
27,850 
30,980 

♦3.130 


$756 
1,017 
1,278 
1.539 
1.800 
2,060 
2,321 
2,582 

+261 


$175 
235 
295 
355 
416 
476 
536 
596 

+61 


$16,780 
22,570 
28,361 
34,151 
39,942 
45,732 
51,523 
57,313 

+5.791 


$1,399 
1,881 
2,364 
2,846 
3,329 
3,811 
4,294 
4.777 

+483 


Authority:  (42  U.S.C.  1758(b)(1)) 

Dated:  February  13. 1997. 
William  E.  Ludwig. 
Administrator. 

(FR  Doc.  97-6358  Filed  3-12-97;  8:45  am) 
BIUJNGCOOE  3410-W-P 


Dated:  March  7. 1997. 
John  J.  Da  Ponte.  Jr.. 
Executive  Secretary. 

IFR  Doc.  97-6377  Filed  3-12-97;  8:45  am) 
BILLMO  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  57-06] 

Foreign-Trade  Zone  189— Muskegon, 
Michigan  Application  for  Subzone 
Status  ESCO  Company  Limited 
Partnership  (Colorformer  Chemicals) 
Muskegon.  Mich.;  Extension  of  Public 
Comment  Period 

The  comment  period  for  the  above 
case,  requesting  special-purpose 
subzone  status  for  the  colorformer 
chemicals  manufacturing  facility  of 
ESCO  Company  Limited  Partnership 
(ESCO)  (jointly  owned  by  Mitsui  Toatsu 
Chemicals  and  Yamamoto  Chemicals 
(Japan)),  in  Muskegon,  Michigan  (61  FR 
38137,  7/23/96)  is  further  extended  to 
April  14, 1997,  to  allow  interested 
parties  additional  time  in  which  to 
comment  on  the  proposal. 

Comments  in  writing  are  invited 
during  this  period.  Submissions  should 
include  3  copies.  Material  submitted 
will  be  available  at:  Office  of  the 
Executive  Secretary,  Foreign-Trade 
Zones  Board,  U.S.  Department  of 
Commerce,  Room  3716, 14th  & 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20230. 


International  Trade  Administration 
[A-122-«22.  A-122-823] 

Certain  Cut-to-l-ength  Carbon  Steel 
Plate  and  Corrosion-Resistant  Cartx>n 
Steel  Products  From  Canada: 
Postponement  of  Preliminary  Results 
of  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  postponement  of 
preliminary  results  of  antidumping  duty 
reviews.  

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  postponing  the 
preliminary  results  for  the  third  reviews 
of  certain  cut-to-length  carbon  steel 
plate  and  certain  corrosion-resistant 
carbon  steel  products  from  Canada. 
These  reviews  cover  the  period  August 
1, 1995  through  July  31, 1996. 
EFFECTIVE  DATE:  March  13, 1997. 
FOR  FURTHER  ^FORMATION  CONTACT:  N. 
Gerard  Zapiain  or  Jean  Kemp  at  202- 
482-3793;  Office  of  AD/CVD 
Enforcement,  Group  HI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington.  D.C.  20230. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citaUons  to  the  Tariff  Act  of  1930  ("the 
Act")  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
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date  of  the  amendments  made  to  the  Act 

by  the  Uruguay  Rounds  Agreements 

Act 

Postponement  of  Preliminary  Results 

The  Department  has  determined  that 
it  is  not  practicable  to  issue  its 
preliminary  results  within  the  original 
time  limit.  (See  Decision  Memorandum 
from  Joseph  A.  Spetrini,  Deputy 
Assistant  Secretaiy,  Enforcement  Group 
m  to  Robert  LaRussa,  Acting  Assistant 
Secretary  for  Import  Administration, 
March  3, 1997).  The  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until 
September  2. 1997  in  accordance  with 
Section  751(a)(3)(A)  of  the  Act. 

The  deadline  for  the  final  results  of 
these  reviews  will  continue  to  be  120 
days  after  publication  of  the  preliminary 
results.  .. 

Dated:  March  4. 1997. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Enforcement 
Group  m. 

(PR  Doc.  97-6337  Filed  3-12-97;  8:45  am] 
BIUJNGCOOE  3S10-DS-P 


[A-670-803] 


Heavy  Forged  Har>d  Tods  From  the 
People's  Republic  of  China;  Rnai 
Results  of  Antidumping  Duty 
Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative 
reviews. 


summary:  On  November  6, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
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results  of  its  administrative  reviews  of 
the  antidumping  duty  orders  on  heavy 
forged  hand  tools  (HFHTs)  from  the 
People's  Republic  of  China  (PRC).  The 
period  of  review  is  February  1 ,  1995 
through  January  31. 1996. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our     . 
preliminary  results.  Based  upon  our 
analysis  of  the  comments  received,  we 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTTVE  DATE:  March  13. 1997. 
FOR  FUflTHER  INFORMATION  CONTACT: 
Daniel  Singer  or  Maureen  Flannery, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Conunerce.  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
D.Q  20230;  telephone:  (202)  482-4733. 

SUPPI.EMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  pubUshed  in  the 
Federal  Register  on  May  11, 1995  (60 
PR  25130). 

Background 

On  November  6,  1996,  the  Department 
published  in  the  Federal  Register  the 

preliminary  results  of  the  administrative 
reviews  of  the  antidumping  duty  orders 
on  HFHTs  from  the  PRC  (61  FR  57384). 
We  received  case  briefs  from  petitioner, 
respondents,  and  an  importer.  We 
received  rebuttal  briefs  from  petitioner 
and  respondents.  We  held  a  hearing  on 
December  20,  1996.  The  Department  has 
now  completed  these  administrative 
reviews  in  accordance  with  section  751 
of  the  Act 

Scope  of  Review 

Imports  covered  by  these  reviews  are 
shipments  of  HFHTs  from  the  PRC 
comprising  the  following  classes  or 
kinds  of  merchandise:  (1)  Hammers  and 
sledges  with  heads  over  1.5  kg  (3.33 
pounds)  (hammers/sledges);  (2)  bars 
over  18  inches  in  length,  track  tools,  and 
wedges  (bars/wedges);  (3)  picks/ 
mattocks;  and  (4)  axes/adzes. 

HFHTs  include  heads  for  drilling 
hammers,  sledges,  axes,  mauls,  picks, 
and  mattocks,  which  may  or  may  not  be 
painted,  which  may  or  may  not  be 
finished,  or  which  may  or  may  not  be 


imported  with  handles;  assorted  bar 
products  and  track  tools  including 
wrecking  bars,  digging  bars  and 
tampers;  and  steel  wool  splitting 
wedges.  HFHTs  are  manufactured 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  required  length, 
heated  to  forging  temperature,  and 
formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and  size. 
Depending  on  the  product,  finishing 
operations  may  include  shot-blasting, 
grinding,  polishing,  and  painting,  and 
the  insertion  of  handles  for  handled 
products.  HFHTs  are  currently  provided 
for  under  the  following  Harmonized 
Tariff  System  (HTS)  subheadings: 
8205.20.60,  8205.59.30,  8201.30.00,  and 
8201.40.60.  Specifically  excluded  are 
hammers  and  sledges  with  heads  1.5  kg 
(3.33  pounds)  in  weight  and  under,  hoes 
and  rakes,  and  bars  18  inches  in  length 
and  under.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  oiu* 
written  description  of  the  scope  of  these 
orders  is  dispositive.  These  reviews 
cover  three  exporters  of  HFHTs  from  the 
PRC,  Fujian  Machinery  Import  &  Export 
Corporation  (FMEC),  Shandong 
Machinery  &  Equipment  Import  & 
Export  Corporation  (SMC),  and  Tianjin 
Machinery  &  Equipment  Import  & 
Export  Corporation  (TMC).  The  review 
period  is  February  1, 1995  through 
January  31,  1996. 

Anal]rsi8  of  the  Comments  Received 

We  gave  interested  parties  an 
opportxmity  to  comment  on  the 
preliminary  results.  We  received  case 
briefs  and  rebuttal  briefs  from  petitioner 
and  FMEC,  SMC,  and  TMC,  and  a  case 
brief  from  Olympia  Industrial,  Inc. 
(Olympia),  an  interested  party. 

Comment  1 

Petitioner  argues  that,  when  valuing 
the  steel  input  as  a  factor  of  production 
in  the  manufactiue  of  HFHTs,  the 
Department  should  use  Indian  steel 
prices  quoted  by  a  consultant  familiar 
with  the  Indian  steel  industry  and 
submitted  for  the  record  by  petitioner, 
rather  than  1992  data  from  the  Monthly 
Statistics  of  the  Foreign  Trade  of  India 
(Indian  Import  Statistics),  adjusted  for 
inflation.  (Petitioner  points  out  that  the 
Department  determined  that  1993-1995 
data  from  the  Indian  Import  Statistics 
was  aberrational  or  unreliable.) 
Petitioner  ar^gues  that  the  production  of 
HFHTs  requires  special,  high  quality 
grades  of  steel  with  exacting 
characteristics  in  areas  such  as  surface 
quality,  grain  structiue,  and  internal 
strength.  If  these  requirements  are  not 
met,  petitioner  claims,  the  use  of  lower 


grade  qualities  of  steel  can  result  in 
cracking  during  the  production  or  use  of 
the  HFHT.  Petitioner  argues  that  the 
Indian  Import  Statistics  data  for  the  HTS 
subheading  7214.50,  "Forged  Bars  and 
Rods  Containing  0.25%  or  Greater  But 
Less  Than  0.6%  of  Carbon,"  which  the 
Department  used  to  value  steel  for  the 
preliminary  results,  is  inadequate 
because  this  subheading  is  too  broad 
and  encompasses  both  merchant  quality 
and  special  bar  quality  (SBQ)  steel 
products.  As  a  result,  petitioner  claims, 
the  average  import  values  are  too  low 
and  do  not  accurately  reflect  the  value 
of  the  steel  used  in  making  HFHTs. 
Petitioner  maintains  that  the  specific 
price  quotations  for  the  grades  of  steel 
used  in  the  production  of  HFHTs 
provided  by  a  consultant  familiar  with 
the  Indian  steel  industry  are  superior  to 
the  Indian  Import  Statistics  or  data 
published  by  the  Steel  Authority  of 
India  Limited  (SAIL),  the  latter  of  which 
was  suggested  by  respondents. 
Furthermore,  petitioner  argues  that,  in 
situations  where  import  statistics  were 
found  to  be  distortive  or  aberrational, 
the  Department  has  used  alternatives, 
such  as  specific  price  quotations,  citing 
Furfuryl  Alcohol  bom  the  PRC;  Final 
Results  of  Administrative  Review,  60  FR 
22544,  22548  (May  8,  1995)  (Furfuryl 
Alcohol),  and  Coumarin  from  the  PRC; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  59  FR  66895, 
66900  (December  28,  1994)  (Coumarin). 
Respondents  argue  that  the  steel  price 
quotes  are  for  a  different  quality  of  steel 
than  the  steel  used  in  the  PRC  to 
produce  the  subject  merchandise. 

Department's  Position 

We  disagree  with  petitioner  that  we 
should  use  its  submitted  Indian  price 
quotations  for  valuing  steel.  There  is  no 
evidence  on  the  record  supporting 
petitioner's  contention  that  respondents 
use  SBQ  steel  for  the  production  of 
HFHTs.  As  we  explained  in  the  fourth 
administrative  review,  our  objective  is 
to  value  the  surrogate  steel  at  prices 
which  most  closely  reflect  the  type  of 
steel  used  by  the  PRC  producers.  See 
Heavy  Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handles, 
From  the  People's  Republic  of  China; 
Final  Results  of  Antidumping 
Administrative  Review,  61  FR  51272 
(October  1. 1996).  We  verified  that  the 
respondents  use  1045  carbon  steel, 
which  is  classified  under  HTS 
subheading  7214.50.  See  Memorandum 
to  the  file  froia  Daniel  Singer,  regarding 
the  verification  of  Tianjin  Machinery 
Import  8t  Export  Corporation  (December 
19, 1996).  The  price  quotation 
submitted  by  petitioner  is  for  an  alloy 
steel  with  a  higher  carbon  content  than 


1045  carbon  steel.  Furthermore,  HTS 
subheading  7214.50  would  include  both 
merchant  quality  and  SBQ  steel.  Unlike 
in  Furfuryl  Alcohol  and  Coumarin,  we 
have  not  found  the  Indian  Import 
Statistics  to  be  distortive  or  aberrational. 
(See  Comment  2.)  Therefore,  we  have 
continued  to  value  steel  using  HTS 
subheading  7214.50  of  the  Indian 
Import  Statistics. 

Comment  2 

Respondents  argue  that  the  steel  value 
the  Department  used  in  the  preliminary 
results,  1992  data  from  the  Indian 
Import  Statistics  mflated  by  the 
wholesale  price  index  (WPI),  is  not 
supported  by  evidence  on  the  record 
and  does  not  reflect  "the  best  available 
evidence"  of  the  factor  values. 
Respondents  maintain  that  the 
Department's  steel  valuation  was 
unreasonable  since  the  value  is 
inconsistent  with  secondary  evidence. 

Respondents  argue  that  the  steel  value 
used  by  the  Department  is  higher  than 
the  value  of  steel  imported  into  the 
United  States  and  into  Indonesia  under 
HTS  category  7214.50,  and  European 
steel  wire  rod  export  prices  for  a  similar 
HTS  category.  Respondents  maintain 
that  changes  in  the  WPI  reflect  exchange 
rate  changes  rather  than  changes  in  the 
value  of  steel.  Respondents  argue  that, 
because  the  value  of  the  Indian  rupee 
decreased  since  1992,  domestic  Indian 
steel  prices  should  have  fallen  relative 
to  world  steel  prices.  Respondents  assert 
that  the  SAIL  data  on  the  record  of  these 
reviews  supports  this  argument. 
Respondents  argue  that  the  1992  Indian 
import  value  for  steel  used  by  the 
Department  in  the  preliminary  results, 
adjusted  for  inflation  by  the  WPI,  does 
not  accurately  reflect  this  decrease  in 
Indian  domestic  steel  prices. 

Respondents  also  note  that  the 
surrogate  value  of  steel  scrap  used  by 
the  Department  in  these  reviews  is 
lower,  not  higher,  than  the  1992  value 
of  steel  scrap.  Respondents  argue  that 
the  value  for  steel  scrap  should  be 
positively  correlated  to  the  value  for 
steel,  and  conclude  that  this  is  evidence 
that  the  value  of  Indian  steel  decreased. 
Respondents  argue  that,  in  Jight  of  the 
above,  the  Department  should  use  the 
price  of  HTS  category  7214.50  steel  from 
the  Indian  Import  Statistics  for  the 
current  period  of  review  (POR),  after 
excluding  aberrational  values. 
Respondents  argue  that  the  fact  that 
import  quantities  were  small  does  not, 
ipso  facto,  render  the  prices  aberrational 
or  invalid.  Respondents  argue  that 
prices  of  1995  imports  into  India  from 
Saudi  Arabia  are  not  aberrational  in 
comparison  with  1992  Indian  imports, 
1995  Indonesian  and  U.S.  import  prices. 


and  European  steel  wire  rod  export 
prices.  If  the  Department  determines  not 
to  use  the  price  of  Indian  imports  from 
Saudi  Arabia,  respondents  argue,  the 
Department  should  consider  other 
surrogate  countries,  such  as  Indonesia, 
or  U.S.  steel  import  prices. 

Petitioner  argues  mat  the  alternative 
factor  value  sources  cited  by 
respondents,  including  the  Indonesian 
Import  Statistics,  U.S.  import  prices, 
and  European  wire  rod  export  prices, 
are  largely  irrelevant  to  the  price  of 
carbon  steel  bar  in  India.  In  addition, 
petitioner  objects  to  the  use  of  wire  rod 
ex{>ort  prices  for  comparison  purposes 
because  wire  rod  is  an  entirely  different 
product  than  bar  and  requires  different 
production  methods.  Petitioner  also 
questions  the  respondents' 
recommendation  of  steel  wire  rod  prices 
when  they  had  objected  to  use  of  those 
prices  in  prior  administrative  reviews  of 
these  orders.  Petitioner  maintains  that, 
since  India  and  China  are  highly 
protected  markets,  there  is  no  reason  to 
believe  that  steel  prices  in  either 
country  track  such  prices  in  other 
countries  with  more  open  trade  policies 
or  a  world  market  price.  Petitioner  also 
argues  that  there  is  no  evidence  on  the 
record  demonstrating  a  positive 
correlation  between  steel  scrap  and  steel 
prices,  and  that  evidence  would  actually 
reveal  otherwise. 

Petitioner  argues  that  it  is  reasonable 
to  inflate  the  steel  value  through  the  use 
of  the  WPI  becatise  China  and  India 
have  significant  inflationary  economies, 
citing  International  Financial  Statistics, 
published  by  the  International  Monetary 
Fimd,  November  1996.  Petitioner  also 
states  that  the  use  of  the  WPI  is 
appropriate  because  it  reflects  prices 
paid  for  inputs  at  the  wholesale  level,  as 
well  as  overall  economic  activity. 
Petitioner  maintains  that,  because  it  is 
widely  recognized  that  steel  prices 
move  with  overall  economic  activity 
and  because  the  Department  has  used 
the  WPI  as  an  inflator  in  the  original 
investigations,  in  subsequent  reviews  of 
these  dumping  orders,  and  in  other  non- 
market  economy  (NME)  cases,  the 
Department  should  therefore  continue 
to  use  the  WPI. 

Petitioner  asserts  that  the  record 
demonstrates  that  the  Indian  Import 
Statistics,  adjusted  for  inflation  and 
used  in  the  preliminary  results  of  these 
reviews,  are  reasonable.  The  petitioner 
argues  that,  since  the  inflated  Indian 
Import  Statistics  correspond  closely  to 
data  submitted  by  the  petitioner  on 
actual  steel  prices  during  the  POR  for 
the  specific  type  and  grade  of  steel  used 
in  manufacturing  HFHTs,  the  inflated 
import  values  used  in  the  preliminary 
results  are  representative  of  the  actual 


prices  charged  in  the  surrogate  country. 
Therefore,  Uie  petitioner  requests  that, 
for  the  final  results,  the  Department  use 
either  the  Indian  steel  price  quotations 
it  submitted,  or  the  1992  Indian  Import 
Statistics,  adjusted  for  inflation. 

Department's  Position 

We  agree  with  respondents  that  the 
steel  surrogate  value  we  used  in  the 
preliminary  lesidts  is  not  the  best 
information  by  which  to  value  the  steel 
factor.  It  is  our  objective  to  value 
surrogate  steel  at  prices  which  most 
closely  reflect  the  type  of  steel  used  by 
the  PRC  producer  during  the  POR.  As 
stated  in  the  October  30, 1996  siurogate 
value  memorandum  for  the  preliminary 
results  (Surrogate  Value  Memorandum. 
Preliminary  Results),  the  1995  Indian 
Import  Statistics  reflected  a  small 
quantity  of  imports.  In  the  1994/1995 
administrative  reviews  of  these  orders, 
we  determined  that  1994  Indian  Import 
Statistics  were  based  on  a  small  quantity 
of  imports  and  that  1993  Indian  Import 
Statistics  were  aberrational  when 
compared  to  1992  Indian  and  1993  U.S. 
import  statistics.  Therefore,  we  used  the 
1992  Indian  Import  Statistics  value, 
adjusted  for  inflation,  in  the  preliminary 
results. 

For  these  final  results,  we  reevaluated 
the  1995  Indian  import  data.  We 
determined  that  the  price  of  1995  Indian 
imports  from  Saudi  Arabia  was  reliable 
because  it  is  comparable  to  1995  U.S. 
import  data,  1995  Indonesian  import 
data,  and  the  inflated  1992  Indian 
import  data  we  used  for  the  preliminary 
results.  See  the  Analysis  Memorandimi 
for  the  final  results  of  these  reviews, 
(Analysis  Memorandiun,  Final  Results, 
March  6, 1997).  We  used  the  1995 
Indian  steel  value  from  Saudi  Arabia  for 
HTS  category  7214.50  because  it  is 
contemporaneous  with  the  POR,  and  is 
specific  to  the  grade  and  chemical 
composition  of  the  type  of  steel  used  by 
respondents.  Because  we  have  changed 
our  source  for  steel  valuation  to  a  source 
contemporaneous  with  the  POR,  the 
issue  of  how  best  to  inflate  earlier  data 
is  moot 

Comment  3 

Respondents  argue  that  the 
Department  failed  to  use  the  most 
contemporaneous  labor  rate  data. 
Respondents  note  that  the  Department 
determined  a  POR  labor  rate  based  on 
1990  data  from  the  International  Labor 
Organization's  Yearbook  of  Labor 
Statistics  (YLS)  and  adjusted  for 
inflation  using  the  consumer  price 
index  (CPI)  reported  in  International 
Monetary  Fund's  International  Financial 
Statistics.  Respondents  contend  that  the 
Department  has  not  shown  that  indexed 
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1990  data  is  the  best  data  available  or 
that  the  labor  rate  in  India  during  the 
POR  corresponds  to  the  1990  rate 
inflated  by  the  CPI. 

Respondents  aigue  that  the 
Department  failed  to  determine  whether 
the  daily  wage  rate  for  1990  in  the  YLS 
was  for  5  or  6  days  a  week.  It  is  equally 
possible,  even  probable,  respondents 
maintain,  that  the  work  week  includes 
5  and  one-half  days,  with  the  rate  being 
for  the  full  day  (or  even  a  work  week  of 
five  days  with  more  than  8  hours  per 
day).  Respondents  further  state  that  the 
Department  assumed  that  an  Indian 
employee  works  6  days  a  week,  52 
weeks  a  year.  Respondents  maintain 
that  instead  of  working  4.333  weeks  a 
month  (6  days  a  week  every  week  of  the 
year),  it  is  more  accurate  to  assume  a  50 
work-week  year. 

Furthermore,  respondents  assert  that 
the  Department  erred  in  calculating  the 
hourly  ubor  rate.  Respondents  point  out 
that  the  Department  used  data  for  labor 
hours  worked  per  week  from  the  HAT 
and  argue  that  the  IL&T  does  not 
explain  how  the  daily  wage  rate  was 
determined  for  the  YLS.  Respondents 
contend  that  the  IL&T  data  does  not 
correspond  to  the  POR  nor  does  it 
correspond  to  the  rates  in  the  YLS. 
Respondents  cite  chapter  12  of  the  YLS 
as  speciHcally  including  the  number  of 
hours  worked  per  week  in 
manu£actimng. 

Respondents  also  assert  that  the 
Department  failed  to  adjust  labor  rates 
to  reflect  different  levels  of  labor  skills. 
Respondents  state  that  the  workers  in 
the  factories  have  different  skill  levels 
and  that,  to  the  extent  possible,  the 
Department  should  determine  different 
labor  rates  to  correspond  with  the 
difierent  skill  levels.  Respondents  argue 
that  the  Department  used  data  for  hours 
worked  from  Investing,  Licensing,  and 
Trading  Conditions  Abroad  (IL&T), 
published  by  the  Economist  Intelligence 
Unit  in  November  1994,  and  could  have 
used  the  same  source  to  reflect  estimates 
of  the  rate  differentials.  Respondents 
suggest  that,  absent  more 
contemporaneous  data,  the  Department 
should  use  the  information  contained  in 
Foreign  Labor  Trends — India  (FLTI), 
published  by  the  American  Embassy  in 
New  Delhi.  The  FLTI  provides  1992 
Indian  wage  rates  for  three  skill 
categories:  skilled,  semi-skilled,  and 
unskilled.  If  the  Department  chooses  to 
use  the  YLS,  respondents  contend,  the 
Department  should  determine  different 
skill  level  wage  rates,  considering  the 
single  YLS  rate  as  the  semi-skilled 
worker  rate.  Respondents  assert  that, 
since  the  Department  has  preliminarily 
determined  to  use  IL&T  for  hours 
worked,  the  IL&T  can  be  used  as  the 


"best  evidence  available"  of  the  wage 
differentials. 

Department's  Position 

We  disagree  with  respondents.  When 
labor  data  contemporaneous  with  the 
POR  is  unavailable,  and  an  inflation 
index  specific  to  labor  is  also 
unavailable,  the  Department's  practice 
in  NME  cases  is  to  adjust  labor  values 
prior  to  the  period  of  review  using  the 
CPI.  See,  e.g.,  Chrome-Plated  Lugnuts 
from  the  PRC;  Final  Results  of 
Administrative  Review,  61  FR  58518, 
58518  (November  15,  1996)  (Lug  Nuts). 

As  respondents  noted,  chapter  12  of 
the  YLS  contains  the  hours  worked  per 
week  specific  to  SIC  code  381 ,  the 
category  that  includes  the  HFHT 
industry,  and  from  which  we  used  the 
daily  wage  rate.  See  Analysis 
Memorandum,  Final  Results,  page  3.  For 
these  final  results,  we  have  used  the 
hours  worked  per  week  in  chapter  12  of 
the  YLS  rather  than  in  the  IL&T  because 
it  is  more  specific  to  the  HFHT  industry. 

We  disagree  with  the  respondents' 
comments  on  the  days  worked  per  week 
and  the  weeks  worked  per  year.  The 
IL&T  specifies  that  factory  workers  work 
a  six-day  week.  The  YLS  specifies  the 
daily  wage  rate  earned  and  the  hours 
worked  per  week.  Since  the  number  of 
days  worked  per  week  was  not  specified 
in  the  YLS,  we  have  continued  to  use 
the  six-day  work  week  indicated  in  the 
IL&T,  along  with  the  daily  wage  rate  and 
hours  worked  per  week  as  shown  in  the 
YLS,  in  our  calculations  of  the  hourly 
wage  rate.  (See  Analysis  Memorandimi, 
Final  Results.)  Because  we  are  using  the 
hours  worked  per  week  from  the  YLS, 
respondents'  claim  regarding  the 
number  of  weeks  worked  per  year  is 
moot 

With  respect  to  valuing  labor  by  skill 
level,  although  the  YLS  data  is  less 
contemporaneous  than  the  FLTI  data 
submitted  by  respondents  and  does  not 
specify  labor  rates  covering  different 
skill  levels,  the  YLS  provides  labor  rates 
on  an  industry-specific  basis.  As  in  Lug 
Nuts  and  Notice  of  Final  Results  of 
Antidiunping  Duty  Administrative 
Review;  Helical  Spring  Lock  Washers 
from  the  PRC,  66260  (December  17, 
1996),  we  used  SIC  code  381  because 
this  category  covers  the  HFHT  industry. 
Because  the  YLS  data  does  not  break  out 
labor  rates  among  skill  levels,  we 
applied  the  same  wage  rate  to  each  skill 
level  reported  by  respondents.  See  page 
7  of  Surrogate  Values  Memorandum. 
Preliminary  Results. 

Comment  4 

Respondents  argue  that  the  data  used 
by  the  Department  to  determine  selling, 
general,  and  administrative  expenses 


(SG&A),  factory  overhead,  and  profit  do 
not  comport  with  the  legislative  history 
to  Section  773(c)  (the  NME  provision). 
Respondents  cite  the  Conference  Report, 
Omnibus  Trade  and  Competitiveness 
Act  of  1988,  at  591,  which  states  that 
"Commerce  should  seek  to  use,  if 
possible,  data  based  on  production  of 
the  same  general  class  or  kind  of 
merchandise  using  similar  levels  of 
technology  and  at  similar  levels  of 
volume  *   •   *"  as  in  the  NME. 
Respondents  assert  that  the  April  1995 
Reserve  Bank  of  India  Bulletin  (RBI) 
data  for  "Processing  and  Manufacture: 
Metals,  Chemicals  and  Products 
Thereof,"  used  by  the  Department  in  the 
preliminary  results,  encompasses  a 
broader  industry  spectrum  than  the 
same  general  class  or  kind  of 
merchandise  in  these  reviews. 
Respondents  argue  that  the  Department 
has  failed  to  provide  a  rationale  for  why 
the  SG&A  expenses  incurred  in  the 
chemical  industry  in  India  are  similar  to 
SG&A  expenses  incurred  in  the  Chinese 
HFHT  industry.  Respondents  suggest 
that  the  Department  revise  its 
methodology  in  calculating  SG&A, 
factory  overhead,  and  profit,  and  use  the 
same  basic  methodology  it  used  in 
Helical  Spring  Lock  Washers  from  the 
PRC;  Notice  of  Preliminfuy  Results  of 
Antidumping  Administrative  Review, 
61  FR  42000  (August  13,  1996)  (Lock 
Washers  1994/1995),  noting  that,  in 
Lock  Washers  1994/1995,  the 
Department  prorated  certain  expenses. 
Respondents  suggest  the  elimination  of 
royalty,  research  and  development,  and 
insurance  expenses,  which  they  claim 
the  Chinese  companies  do  not  incur. 
Respondents  maintain  that  these 
changes  would  change  the  SG&A, 
overhead,  and  profit  percentages 
significantly. 

The  petitioner  argues  that  the 
Department  should  reject  the 
respondents'  proposal  to  eliminate  costs 
such  as  research  and  development, 
royalty,  and  insurance  expenses.  The 
petitioner  points  to  the  subjective 
process  of  naming  accovmt  categories  in 
financial  statements.  Petitioner 
contends  the  fact  that  a  particular 
account  on  the  Indian  statements  does 
not  exist  on  the  Chinese  statements  does 
not  necessarily  imply  that  the  Chinese 
companies  do  not  incur  these  costs. 
Petitioner  asserts  that  it  would  be 
inappropriate  to  pick  and  choose  among 
the  Indian  account  titles  based  simply 
on  what  the  Chinese  companies  have 
chosen  to  name  their  accounts. 
Moreover,  petitioner  maintains,  the 
removal  of  these  costs  from  the  SG&A 
calculation  wUl  only  serve  to  increase 


the  profit  rate  and  not  alter  the  end 
result. 

Petitioner  argues  that  the  Department 
should  follow  Lock  Washers  1994/1995 
by  adding  fifty  percent  of  employment 
cost  to  the  SG&A  calculation.  Petitioner 
claims  that  this  was  done  in  prior 
reviews  of  HFHTs.  However,  petitioner 
contends,  the  Department  should  not 
follow  Lock  Washers  1994/1995  in  its 
omission  of  the  amount  listed  as  "other 
expenses"  in  the  RBI  Bulletin. 

Department's  Position 

We  disagree  with  respondents.  We 
note  that  the  RBI  data  covers  both  the 
Indian  chemical  and  metal  industries, 
not  solely  the  chemical  industry. 
Because  similar  SG&A  data  specific  to 
the  Indian  HFHT  industry,  or  the  Indian 
metals  industry  exclusively,  is  absent 
from  the  record  of  these  reviews,  we 
continue  to  rely  on  the  RBI  data  used  in 
the  preliminary  results. 

We  also  disagree  with  respondents 
that  we  should  prorate  or  eliminate 
certain  expenses  from  the  SG&A 
calculation.  The  Department's  practice 
is  to  use  the  overall  surrogate  SG&A 
expenses  to  value  the  SG&A  expenses  of 
the  NME  respondents.  Because  we  do 
not  have  detailed  knowledge  of  how  and 
where  SG&A  expenses  are  classified  by 
the  NME  respondents,  it  would  be 
inappropriate  to  make  item-by-item 
adjustments  to  the  siurogate  SG&A. 
While  the  respondents  may  not  incur 
insurance,  research  and  development, 
and  royalties,  there  may  be  other 
expenses  incurred  that  are  not  included 
in  the  surrogate  SG&A  calculation.  In 
Lug  Nuts,  the  respondent  made  a  similar 
argument  to  eliminate  research  and 
development  fixira  the  surrogate  factory 
overhead  calculation,  arguing  that  as  a 
mat\u«  industry,  it  does  not  inciu'  any 
research  and  development  expense.  We 
rejected  the  respondent's  argument  in 
that  case,  stating  that  while  the 
respondent  may  not  inciir  research  and 
development  expenses,  there  may  be 
other  factory  overhead  expenses 
incurred  that  are  not  included  in  the 
surrogate  factory  overhead.  We  have 
similarly  addressed  this  issue  in  Lug 
Nuts  and  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value;  Pure 
Magnesium  and  Alloy  Magnesium  from 
the  Russian  Federation,  60  FR  16440 
(March  30, 1995).  Based  on  the 
foregoing,  we  have  not  adjusted  the 
surrogate  SG&A  expenses  for  claimed 
differences  between  respondents  and 
the  India  siurogate. 

We  disagree  with  the  petitioner  that 
we  should  prorate  employment  costs 
and  add  fifty  percent  of  employment 
costs  to  the  SG&A  calculation,  as  in 
Lock  Washers  1994/1995.  As  stated  in 


Sulfanilic  Acid  from  the  People's 
Republic  of  China;  Final  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review,  61  FR  53711 
(October  15, 1996),  in  the  absence  of  any 
information  to  the  contrary,  it  is 
reasonable  to  assimie  that  the  factories 
involved  in  these  reviews  would 
employ  a  majority  of  their  workers  in 
production  operations,  and  therefore 
that  most  of  tlie  emplo3raient  costs 
would  be  applicable  to  the  cost  of 
manufacturing  rather  than  to  SG&A 
expenses.  We  have  continued  to  include 
all  of  the  employment  costs  in  the  cost 
of  manufacturing.  Also,  we  agree  with 
petitioner  that  the  amount  listed  as 
"other  expenses"  should  not  be  omitted. 
Absent  evidence  to  the  contrary,  it  is 
reasonable  to  treat  "other  expenses"  as 
miscellaneous  items  appropriately 
included  in  SG&A.  Therefore,  we  have 
not  adjusted  the  SG&A  expenses  used  in 
the  preliminary  results. 

Comment  5 

The  respondents  object  to  the 
Department's  methodology  for  valuing 
inland  freight,  which  used  the  price  of 
inland  rail  freight  as  reported  in  a  1989 
cable  from  the  U.S.  embassy  in  India, 
inflated  by  the  average  WPI  for  the 
review  period.  Respondents  contend 
that  because  this  value  is  dated,  is 
unsupported  by  secondary  data,  and  is 
less  contemporaneous  than  other  rail 
freight  data  on  the  record,  it  does  not 
represent  the  best  available  information. 

As  an  alternative  source  for  inland 
rail  &«ight  data,  respondents  argue  that 
the  Department  should  use  information 
contained  in  Doing  Business  in  India: 
An  Economic  Profile,  prepared  by  the 
Director.  Economic  Coordination  Unit. 
Ministry  of  External  Affairs  of  the 
Govenunent  of  India.  Respondents 
argue  that  this  data  provides  a  better 
source  for  rail  freight  prices  because  (1) 
it  is  official  Indian  government  data,  (2) 
it  is  more  current  than  the  data  used  by 
the  Department  for  the  preliminary 
results,  and  (3)  it  provides  specific  rates 
on  a  per-kilometer  basis,  thus 
eliminating  the  need  to  separately 
compute  rates  for  distances  over  1,000 
kilometers. 


Department's  Position 

We  disagree  with  respondents.  The 
data  in  the  1989  Embassy  cable,  though 
less  contemporaneous  than  data 
provided  by  respondents  by  one  year, 
provides  relative  freight  rates  for  various 
distances.  Thus,  it  more  precisely 
reflects  freight  charges  than  the  average 
rate  provided  by  respondents.  We 
therefore  have  continued  to  use  this 
data  for  these  final  results. 


Comment  6 

Respondents  argue  that,  in  calculating 
weighted-average  factor  values  from  the 
Indian  import  data,  the  Department 
should  not  disregard  prices  paid  for 
imports  from  NME  countries. 
Respondents  contend  that  the  practice 
of  excluding  such  prices  is  not 
supported  by  the  Act  or  the 
Department's  regulations,  and  distorts 
the  surrogate  value.  Respondents  point 
out  that,  in  deriving  factor  values  from 
surrogate  country  import  data,  the 
Department  usually  rejects  three 
categories  of  prices:  (1)  Prices  which  are 
aberrational;  (2)  prices  from  NME 
countries;  and  (3)  prices  which 
represent  dumped  or  subsidized  prices. 
In  rejecting  aberrational  prices, 
respondents  maintain  that  the 
Department  is  utilizing  its  authority  to 
use  the  "best  available  information."  In 
rejecting  dumped  or  subsidized  prices, 
respondents  state,  the  Department  is 
relying  on  the  legislative  history  of  the 
Act.  and  the  fact  that  dumped  prices  do 
not  reflect  an  appropriate  value.  In  the 
case  of  NME  prices,  however, 
respondents  argue  that  there  is  no 
presumption  that  they  are  either 
dumped  or  subsidized.  Thus, 
respondents  argue,  the  prices  of  imports 
from  an  NME  country  cannot  be 
excluded  automatically. 

Petitioner  argues  that  the  Department 
is  correct  in  disregarding  prices  for 
imports  from  NME  countries.  Petitioner 
asserts  that  this  is  a  reasonable 
methodology,  and  that  the  .Department 
should  continue  to  reject  import  data 
from  NME  coimtries  in  calculating 
factor  values. 

Department's  Position 

We  disagree  with  respondents.  To 
include  import  data  from  NME 
countries  in  the  weighted-average  factor 
values  would  be  contrary  to  the 
Department's  established  policy. 
Section  771(18)  of  the  Act  defines  an 
NME  country  as  "*  '  *  any  foreign 
country  that  the  [Department] 
determines  does  not  operate  on  market 
principles  of  cost  or  pricing  structures, 
so  that  sales  of  merchandise  in  such 
coimtry  do  not  reflect  the  fair  value  of 
the  meitiiandise."  Section  773  (c)(1)(B) 
states"*   *   *  the  valuation  of  the 
factors  of  production  shall  be  based  on 
the  best  avaikble  information  regarding 
the  values  of  such  factors  in  a  market 
economy  country  or  coimtries 
considered  to  be  appropriate  *   *   *." 
Because  the  piupose  of  section  773(c)  is 
to  find  mariLet  values,  our  established 
jMjlicy  is  to  value  factor  inputs  based  on 
prices  paid  by  the  manufacturer  for 
inputs  purchased  from  a  market 
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economy  source,  because  those  prices 
reflect  commercial  reality,  while  prices 
paid  for  inputs  from  NfME 
manufacturers  may  not.  See  Tapered 
Roller  Bearings,  and  Parts  Thereof, 
Finished  and  Unfinished  from  the 
People's  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  65533 
(December  13,  1996). 

Comment  7 

Olympia,  a  U.S.  imf)orter  of  the 
subject  merchandise,  requests  that  the 
Department  assign  to  it  the  same 
antidumping  cash  deposit  rate  as  the 
Department  assigns  to  FMEC.  Olympia 
notes  that,  in  previous  reviews  of  these 
orders,  the  Department  assigned 
dumping  margins  based  on  the  exporter, 
rather  than  the  producer.  Fiulhermore. 
in  the  1994/1995  administrative 
reviews,  the  Depeutment  assigned 
separate  rates  to  FMEC  and  SMC,  while 
all  other  exporters  were  assigned  the 
single  PRC-wide  rate. 

Olympia  argues  that  the  statute  and 
regulations  afford  the  Department 
flexibility  with  respect  to  the 
assignment  of  rates  in  NME  cases,  and 
that  the  statute  does  not  specify  an  NME 
standard  for  deposit  rates.  Citing  to 
Section  751(a)(2)(A)  of  the  Act.  Olympia 
argues  that  the  statute  merely  stipulates 
that  the  Department  will  determine  the 
normal  value  and  export  price  (or 
constructed  export  price)  of  each  entry 
of  the  subject  merchandise  and  the 
dumping  margins  for  each  entry. 
Furthermore,  Section  751(a)(2)(C)  of  the 
Act  provides  that  the  determination  of 
the  dumping  margins  "shall  be  the  basis 
for  the  assessment  of  countervailing  or 
antidumping  duties  or  entries  covered 
by  the  determination  and  for  deposits  of 
estimated  duties."  Olympia  asserts  that 
the  Department's  regulations  are 
consistent  with  the  statute  by  simply 
providing  that  the  Department  will 
publish  the  final  results  of  an 
administrative  review,  including  "the 
weighted-average  dumping  margins,  if 
any  *   *  *."  citing  section  353.22(c)(8) 
of  the  Department's  Regulations. 

Olympia  further  contends  that  the 
Department's  proposed  regulations 
clearly  indicate  the  possible  application 
of  "producer-assigned"  rates  in  NME 
cases.  Olympia  cites  to  the  explanatory 
notes  to  the  Department's  proposed 
regulations  (61  FR  7316,  February  27, 
1996),  in  which  it  says,  the  E)epartment 
stated  it  was  considering  the  possible 
use  of  separate  exporter/producer  rates. 
Olympia  further  noted  that  these 
explanatory  notes  stated  that  assessment 
rates  should  "be  specific  to  each 
importer,  because  the  amount  of  duties 
assessed  should  correspond  to  the 


degree  of  dumping  reflected  in  the  price 
paid  by  each  importer."  (61  FR  7613.) 
Olympia  acknowledged  that  the 
Department  did  not  take  a  position  with 
respect  to  producer/importer  rates. 

Olympia  asserts  that,  even  though  the 
Department  has  followed  an  exporter- 
assigned  rates  methodology,  it  has 
recognized  the  significance  of  producers 
in  assigning  NME  rates.  Olympia  cites  to 
several  cases  to  support  this  point.  The 
first  case  is  the  FinaJ  E)etermination  of 
Sales  at  Less  Than  Fair  Value;  Chrome 
Plated  Lug  Nuts  from  the  PRC,  56  FR 
46153  (September  10,  1991)  (Lug  Nuts 
1990).  Olympia  states  that  there  was 
only  one  producer  and  one  exporter  of 
lug  nuts  in  the  PRC,  and  the  Department 
assigned  the  same  rate  to  the  exporter  as 
to  "all  other  memufacturers,  producers, 
and  exporters."  Furthermore,  Olympia 
asserts,  the  Department  recognized  that 
the  prices  it  used  were  fi^m  the  PRC 
exporter  to  the  unrelated  U.S.  importer, 
and  not  between  the  exporter  and 
producer,  and  the  Department  ignored 
any  selling  expenses  incurred  by  the 
exporter.  The  PRC  exporter,  Olympia 
maintains,  thus  became  a  non-entity. 
Olympia  claims  that  the  {Department  has 
a  practice  of  disregarding  the  exporter, 
except  with  respect  to  the  pricing. 

Olympia  claims  that  in  Final 
E)etermination  of  Sales  at  Less  Than  Fair 
Value;  Helical  Spring  Lock  Washers 
from  the  PRC,  58  FR  48833,  48849 
(September  20,  1993)  (Lock  Washers 
1992).  the  Department  adopted  a  de 
facto  producer  rate.  In  that  case, 
Olympia  states,  the  respondent,  the 
Hangzhou  Spring  Washer  Plant  (HSWP), 
was  both  producer  and  exporter.  HSWP 
also  sold  lock  washers  to  trading 
companies  for  export  to  the  United 
States.  Olympia  asserts  that  the 
Department  assigned  the  HSWP  rate  to 
those  trading  companies  instead  of 
assigning  them  rates  based  on  the 
trading  company's  export  prices. 

Olympia  cites  the  Notice  of 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determinations:  Brake  Drums 
and  Brake  Rotors  fit)m  the  PRC,  61  FR 
53190  (October  10, 1996)  (Brake  Drums), 
and  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Certain 
Cased  Pencils  from  the  PRC,  59  FR 
55625  (November  8.  1994)  (Pencils), 
where  the  Department  excluded  from 
the  antidumping  order  exports  of  the 
subject  merchandise  sold  by  specific 
exporters  and  manufactured  by  the 
producers  whose  factors  of  production 
formed  the  basis  for  the  de  minimis  and 
zero  margins  found  in  those  cases. 

Olympia  argues  that,  by  assigning 
FMEC's  cash  deposit  rates  (o  both  ^e 
producer  and  the  importer  of  the  subject 


merchandise,  the  Department  will  avoid 
effectively  tying  the  NME  producer  and 
U.S.  importer  to  selected  exporters 
because  of  the  rates  assigned.  Olympia 
suggests  that  the  Department  adopt  a 
parallel  producer/importer  rate  in 
situations  where  (1)  an  importer 
specifically  requests  such  a  rate;  (2)  the 
transaction  between  the  producer  and 
importer  have  been  subject  to  at  least 
one  previous  review;  (3)  the  producer  is 
not  state-controlled;  and  (4)  the 
producer  is  not  related  to  the  exporter. 
Olympia  maintains  that  its  situation 
satisfies  all  these  requirements. 
Furthermore,  Olympia  argues  that 
employing  a  specific  producer/importer 
rate  (1)  promotes  accuracy  and  fairness  - 
since  the  rates  are  specific  to,  and  reflect 
actual  prices  paid  by,  a  particular 
importer;  and  (2)  avoids  unnecessary 
trade  restrictions  by  allowing  an 
importer  the  fi«edom  to  import  directly 
from  the  producer. 

Petitioner  argues  that  the  Department 
should  deny  Olympia's  request  for  an 
exemption  from  standard  antidumping 
duty  deposit  rules.  Petitioner  adds  that 
such  exemptions  are  made  only  under 
the  most  limited  circumstances  for  PRC 
exporters. 

Petitioner  states  that  PRC  producers 
typically  export  through  unrelated 
trading  companies,  and,  in  most  cases, 
the  Department  establishes  a  deposit 
rate  for  future  importation  for  each 
trading  company.  Petitioner  claims  that 
the  Department  has  deviated  bom  this 
principle  only  in  a  few  unusual  cases, 
such  as  those  cited  by  Olympia,  by 
applying  the  dumping  margin  for  a 
certain  producer  to  imported  goods 
made  by  that  producer.  Petitioner  argues 
that  the  rationale  for  deviating  from  the 
Department's  normal  practice  preser'  ■"' 
in  those  cases  does  not  apply  to  these 
reviews  of  HFHTs.  Petitioner  asserts 
that  the  majority  of  cases  cited  by 
Olympia  involve  PRC  producers  whose 
products  were  assigned  a  zero  dumping 
margin.  Thus,  the  Department  had  to 
assign  a  specific  rate  to  zero-margin 
producers  to  avoid  imposing  duty 
deposits  on  products  that  had  been 
found  not  to  be  dumped.  Petitioner 
asserts  that  the  record  in  these  reviews 
indicates  that  all  of  the  HFHT  producers 
have  dumping  margins,  so  no  such 
concern  applies. 

Petitioner  points  out  that  in  Lug  Nuts 
1990,  since  only  one  factory  in  the  PRC 
manufactured  the  subject  merchandise, 
the  Department  knew  that  any  lug  nut 
exporter  would  eventually  be  assigned 
the  margin  for  the  sole  producer. 
Therefore,  petitioner  argues,  it  made 
sense  for  the  Department  to  apply  the 
producer's  dumping  margin  as  the  duty 
deposit  rate  for  all  producers  in  that 
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case.  Petitioner  asserts  that  this 
rationale  does  not  apply  to  HFHTs. 
which  are  produced  by  niunerous 
factories  in  the  PRC. 

Petitioner  asserts  that  Olympia's 
request  to  apply  FMEC's  dumping 
margin  to  all  of  Olympia's  purchases 
direct  from  PRC  producers  is  an  entirely 
different  situation.  Petitioner  states  that 
FMEC  is  a  trading  company,  not  a 
producer,  whose  dumping  margin  is 
based  on  the  producers  whose  products 
it  bought  during  the  POR.  Petitioner 
Tpaintaina  that  granting  Olympia's 
request  would  require  applying  the 
FMEC  dumping  margin  even  to  HFHTs 
made  by  producers  that  were  not 
included  in  the  FMEC  dumping 
calculation.  Petitioner  states  that 
Department  practice  does  not  support 
the  application  of  one  producer's 
diunping  margins  to  the  products  of 
another. 

Petitioner  objects  to  Olympia's  . 
designation  of  its  name  as  proprietary 
information.  Petitioner  states  that  it  is 
not  aware  of  any  Department  practice 
that  allows  the  name  of  an  interested 
party  to  be  granted  proprietary 
treatment. 

Department's  Position 

We  disagree  with  respondents  that  the 
same  antidiunping  cash  deposit  rate  for 
FMEC  should  be  applied  to  Olympia. 
and  note  that  it  would  be 
administratively  infeasible  to  apply  cash 


deposit  rates  on  an  importer-specific 
basis. 

Olympia's  reference  to  the 
explanatory  notes  to  our  proposed 
regulations,  with  respect  to  importer- 
specific  assessment  rates,  is  misplaced. 
It  has  long  been  the  Department's 
practice  to  assess  duties  on  an  importer- 
specific  basis;  what  Olympia  is  asking 
the  Department  to  ^o  here  is  to  establish 
an  importer-specific  cash  deposit  rate. 

However,  the  cases  cited  by  Olympia 
entail  di&rent  circumstances  than 
those  presented  in  these  administrative 
reviews  for  HFHTs.  In  Lock  Washers 
1992,  a  single  company,  HSWP,  was 
both  producer  and  exporter.  We 
calculated  and  assigned  a  single  rate 
based  on  HSWP's  sales  to  unrelated 
customers  in  the  United  States,  and  to 
market-economy  trading  companies 
which  were  based  outside  the  United 
States,  for  sales  of  lock  washers 
exported  fium  the  PRC  by  HSWP  and 
destined  for  the  United  States.  HSWP's 
sales  of  lock  washers  sold  to  the  first 
unrelated  customer  based  in  the  United 
States  were  not  assigned  a  separate  cash 
deposit  rale.  Unlike  in  Lock  Washers 
1992,  the  exporter  and  producer  are  not 
the  same  in  these  reviews. 

In  Lug  Nuts  1990.  we  determined 
there  was  one  producer  and  one 
exporter  of  lug  nuts  from  the  PRC  to  the 
United  States  during  the  period. 
Therefore,  the  calculated  rate  was  based 
on  the  sales  bom  the  sole  exporter  and 
applied  to  all  other  producers  and 


exporters  who  began  to  ship  after  the 
publication  of  the  order.  In  these 
reviews,  there  is  more  than  one  exporter 
of  the  subject  merchandise.  In  both 
Brake  DruJms  and  Pencils,  we  found  de 
minimis  and  zero  margins  for  the 
subject  merchandise  that  was  sold  by 
certain  exporters  and  manufactured  by 
specific  producers.  In  order  to  ensiire 
that  merchandise  that  was  sold  by  those 
exporters,  but  manufactured  by  other 
producers,  would  be  subject  to  the 
antidumping  duty  order,  we  applied  the 
occlusion  from  the  order  only  to  the 
producer  whose  factors  farmed  the  basis 
of  the  zero  or  de  minimis  rate  analysis. 
Exclusion  bova  the  order  is  not  an  issue 
in  administrative  reviews,  therefore, 
Olympia's  references  to  Pencils  and 
Brake  Drums  do  not  support  its 
arguments. 

There  are  no  factual  circimistancos  in 
these  reviews  similar  to  those  in  the 
NME  cases  cited  by  Olympia.  and  we 
find  no  reason  to  assign  a  specific  ^ 
importer-producer  rate  for  Olympia.  We 
note  that  Olympia's  lack  of  a  specific 
importer-producer  cash  deposit  rate 
does  not  preclude  it  from  purchasing 
HFHTs  directly  from  the  producer,  and 
subsequently  requesting  a  review  of  that 
producer's  exports. 

Final  Resnlta  of  Review 

As  a  result  of  our  review,  we  have 
determined  that  the  following  margins 
exist: 


Manufacturer/exporter 


Fujian  Machinery  Import  &  Export  Corporation: 

Axes/Adzes - 

Bars/Wedges  

Hammers/Sledges  ........ — ....».........»......».—' 

PicKs/Mattocks 


Sharxlong  Machinery  Import  &  Export  Ckxporation: 

Bars/Wedges  

Hammers/Sledges  ■. — 

Picks/Mattocks 


Ttanjin  Machir>ery  Import  &  Export  Corporation: 

Axes/Adzes 

Hammers/Siedges 


Time  period 


2/1/95-1/31/96 
2/1/95-1/31/96 
2/1/95-1/31/96 
2/1/95-1/31/96 

2/1/95-1/31/96 
2/1/95-1/31/96 
2/1/95-1/31/96 

2/1/95-1/31/96 
2/1/95-1/31/96 


Margin 


18.72 
36.76 
15.95 
98.77 

36.66 

3.12 

63.87 

2.42 
15.81 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  normal  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  reviews  for  all  shipments  of  HFHTs 
from  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consimiption  on  or 


after  the  publication  date  of  these  final 
results,  as  provided  for  by  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rates  for 
the  reviewed  companies  named  above 
which  have  separate  rates  (FMEC,  SMC. 
and  TMC)  will  be  the  rates  for  those 
firms  as  stated  above  for  the  classes  or 
kinds  of  merchandise  listed  above;  (2) 
for  axes/adzes  from  SMC,  which  are  not 
covered  by  these  reviews,  the  cash 
deposit  rate  will  be  the  rate  established 
in  the  most  recent  review  of  that  class 
or  kind  of  merchandise  in  which  SMC 
received  a  separate  rate — that  is,  the 
February  1, 1992  through  January  31. 


1993  reviews;  (3)  for  bars/wedges  and 
picks/mattocks  from  TMC.  which  are 
not  covered  by  these  reviews,  the  cash 
deposit  rate  will  be  the  rate  established  - 
in  the  most  recent  review  of  those 
classes  or  kinds  of  merchandise,  i.e.. 
66.32  percent  for  bars/wedges  and 
108.20  percent  for  picks/mattocks;  and 
(4)  the  cash  deposit  rates  for  non-PRC 
exporters  of  the  subject  merchandise 
bom  the  PRC  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter.  The 
PRC-wide  rates  are  44.41  percent  for 
hammers/sledges,  66.32  percent  for 
bars/wedges,  108.2  percent  for  picks/ 
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mattocks  and  21.93  percent  for  axes/ 
adzes. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibiUty 
under  section  353.26  of  the 
Department's  regulations  to  file  a 
certificate  regarding  reimbursement  of 
antidiunping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  the  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibihty  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
mth  section  353.34(d]  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  section  353.22  of  the 
Department's  regulations. 

Dated:  March  6. 1997. 
Roberts.  URn 


Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-6378  Filed  3-12-97;  8:45  am] 
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[A-688-6101 

Mechanical  Transfer  Presses  From 
Japan;  Rnal  Results  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review;  mechanical  transfer  presses 
from  Japan 

SUMMARY:  On  November  6, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  review  of  the  antidumping 
duty  order  on  mechanical  transfer 
presses  (MTPs)  from  Japan.  The  review 
covers  three  manufacturers/exporters  of 
the  subject  merchandise  to  the  United 
States  and  the  period  February  1,  1995 
through  January  31 ,  1996.  We  gave 
interested  parties  an  opporiiuiity  to 
comment  on  the  preliminary  results  of 
review.  We  received  comments  from 


petitioners,  Verson  Division  of  Allied 
Products  Corp.,  the  United  Autoworkers 
of  America,  and  the  United 
Steelworkers  of  America  [AFL-GOI 
aC)  (petitioners).  We  received  rebuttal 
comments  from  Aida  Engineering,  Ltd. 
(Aida).  Based  on  our  analysis,  we  have 
changed  the  final  results  fr^m  those 
presented  in  the  preliminary  results  of 
review.  We  have  determined  that  sales 
have  not  been  made  below  normal  value 
(NV). 

EFFECTIVE  DATE:  March  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elisabeth  Urfer  or  Maureen  Flannery, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  November  6. 1996,  the  Department 
published  the  preliminary  results  of  the 
review  of  the  antidumping  duty  order 
on  MTPs  from  Japan  (61  FR  57387, 
November  6,  1996).  The  Department  has 
now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Act. 

Sf»pe  of  Review 

Imports  covered  by  this  review 
include  MTPs  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  8462.99.0035  and 
8466.94.5040.  The  HTS  numbers  are 
provided  for  convenience  and  for  U.S. 
Customs  purposes.  The  written 
description  remains  dispositive  of  the 
scope  of  the  order. 

Tne  term  "mechanical  transfer 
presses"  refers  to  automatic  metal- 
forming  machine  tools  with  multiple  die 
stations  in  which  the  work  piece  is 
moved  from  station  to  station  by  a 
transfer  mechanism  designed  as  an 
integral  part  of  the  press  and 
S]mchronized  with  the  press  action, 
whether  imported  as  machines  or  parts 
suitable  for  use  solely  or  principally 
with  these  machines.  These  presses  may 


be  imported  assembled  or  unassembled. 
This  review  does  not  cover  certain  parts 
and  accessories,  which  were  determined 
to  be  outside  the  scope  of  the  order.  (See 
"Final  Scope  Ruling  on  Spare  and 
Replacement  Parts,"  U.S.  Department  of 
Commerce,  March  20, 1992;  and  "Final 
Scope  Ruling  on  the  Antidumping  Duty 
Order  on  Mechanical  Transfer  Presses 
(MTPs)  &t)m  Japan:  Request  by 
Komatsu,  Ltd.,"  U.S.  Department  of 
Commerce,  October  1,  1996.) 

This  review  covers  three 
manufacturers/exporters  of  MTPs,  and 
the  period  February  1. 1995  through 
January  31, 1996. 

Anal]rsis  of  the  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review.  We 
received  comments  from  petitioners  and 
rebuttal  comments  from  Aida. 

Comment  1 

Petitioners  contend  that  the 
Department  should  exclude  below-cost 
sales  bom  the  calculation  of  constructed 
value  profit  (CV  profit).  Petitioners 
argue  that  the  Department's  decision  to 
include  below-cost  sales  in  CV  profit  is 
contrary  to  the  statute,  the  Department's 
current  practice,  and  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA.  Petitioners 
note  that,  in  the  preliminary  results,  the 
Department  determined  that  Aida's 
home  market  is  viable,  but  that  the 
particular  market  situation  requires  that 
NV  be  based  on  constructed  value  (CV) 
due  to  the  many  differences  in 
specifications  between  the  various 
presses,  and  because  no  merchandise 
sold  in  the  home  market  or  to  a  third 
country  is  identical  to  the  merchandise 
sold  to  the  United  States.  Petitioners 
note  that,  consequently,  the  Department 
calculated  SG&A  and  profit  based  on 
home  market  sales  of  MTPs  in 
accordance  with  section  773(e)(2)(A)  of 
the  Act. 

Petitioners  state  that  section 
773(e)(2)(A)  of  the  Act  requires  the 
Department  to  add  to  CV: 

the  actual  amounts  inciured  and  realized  by 
the  s[}ecific  exporter  or  producer  being 
examined  in  the  investigation  or  review  of 
selling,  general,  and  administrative  expenses, 
and  for  profits,  in  connection  with  the 
production  and  sale  of  a  foreign  like  product, 
in  the  ordinary  course  of  trade,  before 
consumption  in  the  foreign  country, 
or  •  •   •. 

and  that  section  771(15)  of  the  Act 
defines  the  term  "ordinary  course  of 
trade"  as  excluding  sales  determined  to 
be  below  cost  under  section  773(b)(1)  of 
the  Act.  Petitioners  ai^e  that  sales 
below  cost  are  not  in  die  ordinary 
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course  of  trade  and  must  be  excluded 
from  CV.  Petitionera  contend  that  in  the 
1994-1995  review  the  Department 
determined  that  sales  were  not  actually 
disregarded  under  section  773(b)  of  the 
Act,  and  therefore  were  not  outside  the 
ordinary  course  of  trade,  because 
petitioners  had  not  filed  a  cost 
allegation  and  consequently  Commerce 
had  not  investigated  below-cost  sales. 
Petitioners  argue  that,  bom  the  original 
less-than-fair  value  investigation.  NV  in 
MTP  cases  has  always  been  based  on 
CV,  and  that  there  was  no  need  for  them 
to  file  a  sales-below-cost  allegation, 
since  all  the  cost  information  necessary 
to  conduct  such  an  investigation  was 
already  before  the  Department.  In 
addition,  petitioners  argue,  the 
Department  has  determined,  in  CV 
cases,  that  a  formal  cost  allegation  by 
petitioners  or  initiation  of  a  cost 
investigation  by  the  Department 
pursuant  to  section  773(b)  of  the  Act  is 
not  required  for  the  Department  to  have 
"reasonable  grounds  to  believe  or 
suspect"  that  sales  of  a  foreign  like 
product  are  made  at  prices  less  than  the 
cost  of  production,  and.  therefore,  are 
outside  the  ordinary  course  of  trade. 

Petitioners  argue  that  the  Department 
addressed  this  issue  in  the  investigation 
of  sales  at  less  than  fair  value  of  large 
newspaper  printing  presses  (LNPPs). 
another  CV  case  involving  custom- 
made,  large  machines.  See  Notice  of 
Final  Determination  of  Sales  at  Less- 
Than-Fair  Value:  Large  Newspaper 
Printing  Presses  from  Japan,  61  FR 
38139  Ouly  23, 1996)  (LNPPs  bom 
Japan).  Petitioners  argue  that,  in  LNPPs 
bom  Japan,  the  Department  determined 
that,  as  with  MTPs,  because  of  the 
unique  specifications  and  custom-built 
nature  of  this  product,  the  Department 
would  base  NV  on  CV,  and  would 
calculate  selling,  general,  and 
administrative  expenses  and  profit  in 
accordance  with  section  773(e)(2)(A)  of 
the  Act.  Petitioners  note  that  in  LNPPs 
from  Japan  petitioners  filed  a  cost 
allegation,  but  the  Department  did  not 
formally  initiate  a  cost  investigation. 
Petitioners  argue  that  the  Department 
acknowledged  the  unique  cost  reporting 
aspects  of  CV,  stating  that  it: 

In  effect  •  •  *  conducted  a  cost 
investigation  and  our  analysis  revealed 
evidence  that  there  were  home  market  sales 
of  merchandise  within  the  purview  of  this 
investigation  which  were  below-cost.  Section 
771(15)  provides  that  sales  and  transactions 
considered  outside  the  ordinary  course  of 
trade  include  "among  others"  below-cost 
sales  disregarded  under  Section  773(b)(1). 
The  Department  interprets  this  provision  to 
apply  to  the  exclusion  of  below-cost  sales, 
even  if  such  sales  were  not  formally 
disregarded  pursuant  to  Section  773(b)(1)  of 
the  Act 


Petitioners  aigue  that  LNPPs  frtim  Japan 
is  analogous  to  the  present  review  of 
MTPs.  but  contend  that  the  Department 
reached  the  opposite  conclusion  in 
LNPPs  from  Japan,  and  excluded  below- 
cost  sales  from  the  CV  profit  calculation 
as  outside  the  ordinary  cotuse  of  trade. 
Petitioners  argue  that,  likewise,  in 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Thailand:  Final  Results  of  - 
Antidumping  Ehity  Administrative 
Review,  61  FR  56515  (November  1 , 
1996)  (Pipe  and  Tube  bom  Thailand), 
the  Department  excluded  below-cost 
sales  from  the  calculation  of  CV  profit 
-  Petitioners  cite  to  Secretary  of 
Agriculture  v.  United  States.  347  U.S. 
645.  652-53  (1954)  and  argue  that  it  is 
axiomatic  that  an  agency  must  conform 
its  decisions  to  its  prior  practice  or 
explain  the  reasons  for  its  departure 
from  that  prior  practice,  and  that,  in  this 
review  of  MTPs,  the  Department  has 
failed  to  explain  its  departures  fr-om  its 
prior  practice  in  LNPPs  frtim  Japan  and 
Pipe  and  Tube  from  Thailand. 
Petitioners  conclude  that,  based  on  the 
foregoing,  for  the  final  results  the 
Department  should  exclude  below-cost 
sales  from  the  CV  profit  calculation  for 
Aida. 

Petitioners  argue  that,  in  the 
administrative  review  of  MTPs  bom 
Japan  covering  the  period  February  1 , 

1994  through  January  31,  1995  (1994- 

1995  review),  the  Department's  final 
results  were  also  contrary  to  the  statute 
and  Department  practice.  Petitioners 
contend  that,  in  die  1994-1995  review, 
the  Department  excluded  below-cost 
sales  in  its  profit  calculation  for  its 
preliminary  results,  then  reversed  this 
preliminary  determination,  even  though 
the  parties  had  not  briefed  the  issue. 

Aida  contends  that  the  Department 
properly  included  all  of  Aida's  home 
market  sales  in  calculating  CV  profit. 
Aida  argues  that  section  773(e)(2)(A)  of 
the  Act  provides  for  the  calculation  of 
profit  based  on: 

the  actual  amounts  *  *   *  realized  by  the 
specific  exporter  or  producer  being  examined 
in  the  *  •  *  review  *  *   *  for  profits,  in 
connection  with  the  production  and  sale  of 
the  foreign  like  product,  in  the  ordinary 
course  of  trade,  for  consumption  in  the 
foreign  country. 

Aida  states  that  section  771(15)(A)  of 
the  Act.  which  defines  the  ordinary 
course  of  trade,  provides  that  sales 
disregarded  under  section  773(b)(1)  may 
be  treated  as  outside  the  ordinary  course 
of  trade;  section  773(b)(1).  in  turn,  states 
that,  whenever  the  Department  has 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
have  been  made  below  cost,  it  shall 
determine  whether  this  is  the  case  and 
whether  certain  other  conditions  have 


been  met.  Aida  argues  that,  if  the 
Department  resolves  these  issues  in  the 
affirmative,  such  sales  may  be 
disregarded  in  the  determination  of  NV. 
Aida  notes  that  section  773(b)(2)  states 
that  there  are  reasonable  groimds  to 
believe  that  below-cost  sales  were  made 
if  (1)  An  interested  party  made  an 
allegation  of  below-cost  sales  or  (2)  the 
Department  disregarded  as  below  cost 
some  or  ail  of  the  exporter's  sales  in  a 
prior  review.  Aida  states  that  no  below- 
cost  allegation  was  submitted  in  this 
review  pursuant  to  section  353.31(c), 
the  Department  did  not  make  any 
determination  of  below-cost  sales  imder 
section  773(b)(1),  and  no  sales  were 
disregarded  under  section  773(b)(1). 
Aida  also  disagrees  with  petitioners' 
argument  that  below-cost  sales  per  se 
are  outside  the  ordinary  course  of  trade. 
Aida  asserts  that  this  is  not  what  the 
statute  says;  rather,  Aida  states,  the 
definition  of  ordinary  course  of  trade 
refers  specifically  to  sales  disregarded 
under  section  773(b)(1),  and  a 
determination  to  disregard  sales  under 
section  773(b)(1)  is  a  statutory 
prerequisite  to  excluding  below-cost 
sales  bom  the  ordinary  course  of  trade 
and  bom.  the  CV  profit  calculation.  Aida 
argues  that  section  773(b)  is  not 
applicable  in  the  present  proceeding, 
since  there  was  no  allegation  of  sales 
below  cost  and  home  market  sales  were 
not  considered  as  the  basis  for  NV.  Aida 
argues  that,  accordingly,  the  conditions 
for  treating  any  sales  as  outside  the 
ordinary  course  of  trade  have  not  been 
met 

Aida  argues  that  the  Department's 
inclusion  of  below-cost  sales  in  the  CV 
profit  calculation  is  not  inconsistent 
with  its  decisions  in  LNPPs  from  Japan 
and  Pipe  and  Tube  from  Thailand.  Aida 
argues  that,  in  LNPPs  from  Japan,  the 
petitioner  had  filed  a  timely  and  proper 
cost  allegation,  and  the  Department 
conceded  that  it  should  have  formally 
addressed  the  sales-below-cost 
allegation,  but  stated  that  it  did  not 
foresee  the  implications  of  a  formal 
initiation  of  a  sales-below  investigation 
would  have  on  the  CV  profit  and  SG&A 
calculations.  Aida  argues  that  the  issue 
faced  by  the  Department  in  LNPPs  from 
Japan  does  not  exist  here  and  the 
Department's  decision  in  LNPPs  from 
Japan  is  inapplicable.  Aida  argues  that. 
in  Pipe  and  Tube  from  Thailand,  the 
Department  initiated  a  below-cost 
investigation  pursuant  to  section 
773(b)(2).  and  as  a  result  of  that 
investigation  disregarded  certain  home 
market  sales  under  section  773(b)(1). 

Aida  further  contends  that  petitioners 
argument  that  Aida's  sales  are  outside 
the  ordinary  course  of  trade  is  not 
supported  by  the  SAA.  Aida  notes  that. 
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with  regard  to  section  773(e)(2)(A),  cited 
by  petitioner,  the  SAA  states  that 
"under  section  773(e)(2)(A),  in  most 
cases.  Commerce  would  use  profitable 
sales  as  the  basis  for  calculating  profit 
for  purposes  of  constructed  value,"  and 
argues  that  this  statement  clearly 
recognizes  that  in  certain  circumstances 
below-cost  sales  should  be  included  in 
the  profit  calculation.  SAA  at  170, 
House  Doc.  103-316  at  840.  Aida 
contends  that  such  circumstances  exist 
in  this  case. 

Aida  points  out  that  the  Department 
noted  in  LNPPs  from  Japan  that: 

this  being  one  of  the  first  cases  imder  the 
new  law,  we  ara  still  developing  our  practice 
for  computing  profit  and  SG&A  in 
accordance  with  the  new  law. 

Aida  argues  that,  in  this  context,  and  in 
view  of  the  petitioner's  below-cost 
allegations,  the  [Department  stated  in 
LNPPs  from  Japan  that  below-cost  sales 
could  be  excluded  "even  if  such  sales 
were  not  formally  disregarded  pursuant 
to  section  773(b)(1)  of  the  Act."  Aida 
contends  that  the  Department 
apparently  relied  upon  the  phrase 
"among  others"  in  section  771(15), 
which  defines  ordinary  course  of  trade, 
as  the  basis  for  this  statement,  and 
argues  that  that  provision  is 
inapplicable  in  the  present  case.  Aida 
contends  that  in  explaining  "among 
others"  the  SAA  states: 

Commerce  may  consider  other  types  of 
sales  or  transactions  to  l>e  outside  the 
ordinary  course  of  trade  when  such  sales 
have  characteristics  ttiat  are  not  ordinary  as 
compared  to  sales  or  transactions  generally 
made  in  the  same  market. 

Examples  of  such  sales  include 
"merchandise  produced  to  unusual 
product  specifications,  merchandise 
sold  at  aberrational  prices,  or 
merchandise  sold  pursuant  to  unusual 
terms  of  sale."  SAA  at  164,  House  Doc. 
103-316  at  834.  Aida  argues  that  there 
is  no  evidence  in  the  record  that  Aida's 
below-cost  sales  fell  into  any  such 
category  or  otherwise  were  outside  the 
ordinary  course  of  trade. 

Aida  contends  that,  even  if  the 
requisite  conditions  for  disregarding 
home  market  sales  had  been  met,  the 
Department  was  within  its  discretion  in 
not  excluding  such  sales  from  CV  profit. 
Aida  argues  that  section  773(bHl)  states 
that,  when  sales  are  foimd  to  meet  the 
conditions  set  forth  therein,  such  sales 
may  be  disregarded  in  the  determination 
of  NV,  but  that  such  sales  are  not 
automatically  disregarded.  Aida  further 
argues  that,  even  if  sales  are  disregarded 
imder  section  773(b)(1),  the  SAA  makes 
clear  that  they  are  neither  automatically 


outside  the  ordinary  course  of  trade  nor 
automatically  excluded  from  CV  profit. 

Aida  argues  that  there  was  no  reason 
for  the  Department  to  make  any 
determination  as  to  whether  any  home 
market  sales  should  be  disregarded 
imder  section  773(b)(1)  since  it 
concluded  at  the  outset  of  the  review 
that  NV  should  be  based  on  CV.  Aida 
also  notes  that  no  allegation  of  sales 
below  cost  was  received  by  the 
Department.  Aida  maintains  that  the 
Department  properly  determined  that 
the  conditions  were  not  met  for  treating 
below-cost  home  market  sales  as  outside 
the  ordinary  course  of  trade  and 
properly  included  all  home  market  sales 
of  MTPs  in  its  calculation  of  CV. 

Aida  disagrees  with  petitioners 
contention  that  the  Department's 
decision  on  this  point  in  the  1994-1995 
review  is  contrary  to  the  statute, 
Department  practice,  and  the  SAA.  Aida 
argues  that  in  the  1994-1995  review  the 
Department  concluded  that  there  was  no 
basis  for  excluding  below-cost  sales 
bom  the  CV  profit  calculation  because 
the  Department  did  not  receive  an 
allegation  that  home  market  sales  were 
made  at  prices  below  the  cost  of 
production,  and  did  not  determine  that 
any  home  market  sales  were  outside  the 
ordinary  course  of  trade. 

Department's  Position:  As  both 
petitioners  and  Aida  note,  section 
773(e)(2)(A)  requires  that  saleS  used  as 
the  basis  of  CV  profit  be  made  in  the 
ordinary  coiuse  of  trade.  Section 
771(15)  of  the  Act  defines  the  ordinary 
course  of  trade  as: 

the  conditions  or  practices  which,  for  a 
reasonable  time  prior  to  the  exportation  of 
the  subject  merchandise,  have  been  normal 
in  the  trade  under  consideration  with  respect 
to  merchandise  of  the  same  class  or  kind. 

Section  771(15)  further  provides  that 
sales  and  transactions  considered 
outside  the  ordinary  course  of  trade 
include,  "among  others."  below-cost 
sales  disregarded  under  section 
773(b)(1).  Section  773(b)(1)  directs  the 
Department  to  disregard  sales  made  at 
less  than  the  cost  of  production  that 
have  been  made  within  an  extended 
period  of  time  (i.e.,  normally  one  year, 
but  not  less  than  six  months)  in    . 
substantial  quantities,  and  at  prices 
which  do  not  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time. 

MTPs  are  large  custom-ouilt  capital 
equipment,  where  the  merchandise 
produced  for  each  sale  is  imique.  In 
such  cases,  the  Department  often  resorts 
to  the  use  of  CV  rather  than  conducting 
price-to-price  comparisons.  In  this  case, 
the  Department  determined  to  go 
directly  to  CV  because,  while  the  home 
market  was  viable,  the  particular  market 


situation,  which  requires  that  the 
subject  merchandise  be  built  to  each 
customer's  specifications,  did  not 
permit  proper  price-to  price 
comparisons  in  either  the  home  market 
or  tUrd  countries.  See  Mechanical 
Transfer  Presses  From  Japan; 
Preliminary  Restilts  of  Antidiunping 
Duty  Administrative  Review,  61  FR 
57387  (November,  6, 1996).  As  a  result, 
we  did  not  require  that  Aida  provide 
home  market  sales  data.  Neither  party 
has  contested  the  use  of  CV. 

In  order  to  calculate  profit  pursuant  to 
section  773(e)(2)(A)  of  the  Act.  we  asked 
Aida  to  provide  aggregate  cost  and  sales 
data  for  its  home  market  sales  of  MTPs. 
Aida.  however,  provided  us  with  a 
detailed  cost  build-up.  a  total  cost  of 
production,  a  comparison  sales  price, 
and  a  resulting  loss  for  certain  of  its 
home  market  sales.  Based  on  this 
information,  the  £)epartment  had 
reasonable  grounds  to  believe  that  home 
market  sales  of  the  foreign  like  product 
were  made  at  prices  below  the  cost  of 
production.  Because  each  MTP  is 
custom-built,  differs  significantly  in 
specifications,  and  is  essentially  a 
discrete  model,  we  performed  the  cost 
test  on  a  sale-by-sale  basis.  The 
Department  found  that  some  home 
market  models  were  sold  at  prices 
below  the  cost  of  production  in 
substantial  quantities,  within  an 
extended  period  of  time,  and  at  prices 
which  do  not  permit  recovery  of  cost 
within  a  reasonable  period  of  time. 

We  conclude,  therefore,  that  in  this 
review  it  is  appropriate  to  exclude  these 
sales  from  the  profit  calculation  as 
outside  the  ordinary  course  of  trade, 
pursuant  to  section  771(15)  of  the  Act 
The  fact  that  technically  we  did  not 
"disregard"  such  sales  in  a  price-based 
determination  of  NV  as  provided  in 
section  771(15)  of  the  Act.  does  not 
prevent  the  Department  from  finding 
these  sales  to  be  outside  the  ordinary 
course  of  trade  when  we  have,  in  effect, 
conducted  a  cost  test  on  the  sales  and 
found  that  they  have  failed.  We  would 
have  disregarded  these  sales,  pursuant 
to  section  773(b)(1)  of  the  Act.  if  we 
were  using  price-to-price  comparisons, 
and,  as  a  result,  we  believe  it  is 
appropriate  to  do  so  here.  With  respect 
to  petitioner's  conmients  regarding  the 
final  results  of  review  for  the  1994-1995 
period,  those  results  are  in  litigation 
before  the- Court  of  International  1  rade. 
and  should  properly  be  addressed  in  the 
context  of  that  litigation. 


Final  Results  of  the  Review 

We  determine  that  the  following 
dumping  margins  exist: 
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Manufacturer/exporter 

Time  period 

Margin 
(percent) 

Aida  Engineering,  Ltd _ ., 

Hitactii-Zosen                                                                               .               .^...  ••.•»......».....«••». 

2/1/95—1/31/96 
2/1/95—1/31/96 
2/1/95—1/31/96 

0.00 
^0.00 

Ishikawaiima-Harima  Haaw  Industries  Ltd                                                    _ 

^0.00 

'  No  shipments  sutjject  to  ttiis  review.  Rate  is  from  the  last  segment  of  the  proceeding  in  wtiicti  the  firm  had  shipments. 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  these  final  results  for  all  shipments  of 
MTPs  from  Japan  entered,  or  withdrawn 
frt)m  warehouse,  for  consiunption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(2)(c)  of  the  Act:  (1) 
The  cash  deposit  rate  for  reviewed 
companies  will  be  the  rate  established 
in  these  final  results:  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review  or  the 
original  less-than-fair-value 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  the  rate  established  in  the 
investigation  of  sales  at  less  than  fair 
value,  which  is  14.51  percent  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secret^'s  prestunption  that 
reimbursement  of  antidumping  duties 
occurred  and  subsequent  assessment  of 
double  antidumping  duties. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 


disclosed  luider  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  March  6, 1997. 
Robert  S.  LaRiusa. 
Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  97-6382  Filed  3-12-97;  8:45  am] 
BIUJNOCOOE  3510-0%^ 

[A-570-501] 

Natural  Bristle  Paint  Brushes  and 
Brush  Heads  From  the  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Duty  Administrathre 
RevieMT 

agency:  Intemationjd  Trade 
Administration/Import  Administration. 
ACTION:  Notice  of  final  results  of  the 
antidumping  duty  administrative  review 
of  natural  bristle  paint  brushes  and 
brush  heads  from  the  People's  Republic 
of  China. 

SUMMARY:  On  November  6.  1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  order  on  natural  bristle 
paint  brushes  and  brush  heads  (paint 
brushes)  from  the  People's  Republic  of 
China  (PRC).  The  review  covers  the 
period  February  1, 1995  through  January 
31.1996. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  The  Department 
received  no  comments,  and  these  final 
results  of  review  remain  unchanged 
from  the  preliminary  results  of  review. 
EFFECTIVE  DATE:  March  13, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elisabeth  Urfer  or  Maureen  Flannery, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and   - 


Constitution  Avenue,  N.W..  Washington 
D.C.  20230;  telephone  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
ciurent  regulations,  as  amended  by  the 
interim  regulations  pubUshed  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  November  6,  1996,  the  Department 
published  the  preliminary  results  of 
review  (61  FR  57389).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Act 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  natural  bristle  paint 
brushes  and  brush  heads  bom  the  PRC. 
Excluded  frtim  the  order  are  paint 
brushes  with  a  blend  of  40  percent 
natiual  bristles  and  60  percent  synthetic 
filaments.  The  merchandise  under 
review  is  currently  classifiable  under 
item  9603.40.40.40  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS).  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  is 
dispositive. 

This  review  covers  the  period  ^ 

February  1,  1995  through  January  31, 
1996. 

Final  Results  of  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  The  Department 
received  no  comments,  and  we  have  not 
changed  the  results  from  the 
preliminary  results. 

We  determine  that  the  following 
dumping  margins  exist: 
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Manufacturer/exporter 


Hebei  Animal  By-Products  l/E  Corp. 
PRC-Wide  Rate 


Time  period 


2/1/95-1/31/96 
2/1/95-1/31/96 


Margin 
(percent) 


'351.92 
351.92 


■  No  shipments  subject  to  this  review.  Rate  is  from  ttie  last  relevant  segment  of  the  proceeding  in  which  the  firm  had  shipments. 


Accordingly,  the  following  deposit 
^        requirement  will  be  effective  for  all 

shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
For  any  company  found  to  merit  a 
separate  rate  for  the  final  results  of  this 
review,  the  rate  will  be  the  company- 
specific  rate  for  that  company 
established  in  the  final  results  of  this 
review;  (2)  for  the  companies  named 
above  which  were  not  found  to  have 
separate  rates,  as  well  as  for  all  other 
PRC  exporters,  the  cash  deposit  rate  will 
be  the  PRC-wide  rate  established  in  the 
final  results  of  this  review;  (3)  for 
previously  reviewed  non-PRC  exporters, 
the  cash  deposit  rate  will  be  the  rate 
established  in  the  most  recent  segment 
of  the  proceeding;  and  (4)  for  all  other 
non-PRC  exporters  of  subject 
merchandise  from  the  PRC.  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
■    "       next  administrative  review. 

^        Notification  to  Interested  Parties 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibihty  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/ destruction  of 
I  APO  materials  or  conversion  to  judicial 

protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionabie  violation. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26(b)  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
'   .        prior  to  liquidation  of  the  relevant 
entries  during  these  review  periods. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presiunption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  aoministrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 


of  the  Act  (19  U.S.C.  1675  {a)(l))  and  19 
CFR  353.22. 

Dated:  March  6.  1997. 
Robert  S.  LaKusM, 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  97-6383  Filed  3-12-97;  8:45  am) 
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[A-588-B42] 

Initiation  of  Antidumping  Duty 
Investigation;  Needle  Bearing  Wire 
From  Japan 

AGENCY:  hnport  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  13.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Graham  at  (202)  482-4105  or  Kristin 
Mowry  at  (202)  482-3798,  Office  of  AD/ 
CVD  Enforcement  I,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  DC  20230. 

Initiation  of  Investigation 

The  Applicable  Statute 

Unless  otherwise  indicated,  all    , 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA). 

The  Petition 

On  February  14. 1997,  the  Department 
of  Commerce  ("the  Department") 
received  a  petition,  filed,  in  proper 
form,  by  E.C.D.,  Inc.,  of  Hillside,  New 
Jersey  ("the  petitioner").  On  February 
21  and  24,  1997,  E.C.D.,  tac,  provided 
supplemental  information  concerning 
assertions  made  in  its  petition. 

In  accordance  with  section  732(b)  of 
the  Act,  the  petitioner  alleges  that 
imports  of  needle  bearing  wire  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  their  fair  value 
within  the  meaning  of  section  731  of  the 
Act,  and  that  such  imports  are 
materially  injuring,  or  threatening 
material  injury  to,  an  industry  in  the 
United  States. 

The  petitioner  states  that  it  has 
standing  to  file  the  petition  because  it  is 


an  interested  party,  as  defined  in  section 

771(9)(C)ofthe  Act. 

Scope  of  the  Investigation 

The  scope  of  this  investigation 
consists  of  52100  (SAE  (Society  of 
American  Engineers)  standard))  steel 
needle  bearing  wire  in  a  diameter  range 
of  .047  inches  (i.e.,  1.19  mm.)  up  to  and 
including  .218  inches  (i.e.,  5.54  mm.) 
supplied  in  coils.  All  needle  bearing 
wire  is  generally  the  same  in  chemistry 
and  is  specifically  designed  to  meet 
specifications  designated  by  automobile 
and  other  manufacturers  to  be  used  in 
engine  parts,  and  brake  assemblies.  The 
needle  bearing  wire  imported  from 
Japan,  covered  by  this  investigation  is 
classifiable  under  headings 
7229.90.5030  and  7229.90.5050  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  Although  the  HTS 
headings  are  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  petitions  be  filed  on  behalf  of  the 
-  domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

A  review  of  the  industry  support  data 
provided  in  the  petition  and  other 
production  information  readily 
available  to  the  Department  Indicates 
that  the  petitioner  and  those  expressing 
support  for  the  petition  account  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product 
and  for  more  than  50  percent  of  that 
produced  by  companies  expressing 
support  for.  or  opposition  to,  the 
petition.  The  Department  received  no 
expressions  of  opposition  to  the  petition 
from  any  interested  party.  Accordingly, 
the  Department  determines  that  this 
petition  is  supported  by  the  domestic 
industry. 


Export  Price  and  Normal  Value 

The  petitioner  based  the  export  price 
on  quotes  for  1997  delivered  prices. 
Petitioner  combined  the  per  metric  ton 
prices  for  needle  bearing  wire  with  two 
different  diameters  in  order  to  provide 
an  average  export  price.  Petitioner 
adjusted  these  prices  for  the  costs  of 
inland  freight,  insurance,  handling  fees, 
ocean  freight,  brokerage,  packaging,  and 
international  fees. 

Petitioner  based  normal  value  on 
Japanese  delivered  home  market  prices. 
Petitioner  combined  the  prices  for 
needle  bearing  wire  with  two  different 
diameters  in  order  to  provide  a 
comparable  value  to  the  average  export 
price. 

We  find  the  petitioner's  averaging  of 
the  export  price  and  home  market  prices 
to  be  inappropriate  because  the  range  of 
diameters  differed  in  the  two  markets. 
Instead,  for  purposes  of  this  initiation, 
we  have  revised  the  calculation  to 
compare  the  home  market  and  export 
prices  of  needle  bearing  wire  with  the 
closest  diameter  [i.e.,  the  home  market 
prices  of  2.0  mm.  diameter  wire  to  the 
export  price  of  2.1  mm.  diameter  wire). 
We  also  adjusted  the  home  market  price 
for  Japanese  inland  freight  and  made 
arithmetic  changes  to  the  export  price 
for  certain  movement  charges.  (Our 
adjustments  to  the  calculations  are 
DuUined  in  a  memorandum  to  the  file, 
dated  March  6,  1997.) 

Based  on  comparisons  of  the  export 
price  to  normal  value,  the  estimated 
dumping  margin  for  needle  bearing  wire 
from  Japan  is  40.67  percent. 

Fair  Value  Comparisons 

Based  on  the  information  provided  by 
the  petitioner,  there  is  reason  to  believe 
that  needle  bearing  wire  from  Japan  is 
likely  to  be  sold  at  less  than  fair  value. 
If  it  becomes  necessary  at  a  later  date  to 
consider  the  petition  as  a  source  of  facts 
available  under  section  776  of  the  Act, 
we  may  further  review  the  margin 
calculation  in  the  petition. 

Initiation  of  Investigation 

We  have  examined  the  petition  on 
needle  bearing  wire  and  have  found  that 
it  meets  the  requirements  of  section  732 
of  the  Act,  including  the  requirements 
concerning  allegations  of  material  injury 
or  threat  of  material  injury  to  the 
domestic  producers  of  a  domestic  like 
product  by  reason  of  the  complained-of 
imports,  sdlegedly  sold  at  less  than  fair 
value.  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  needle  bearing  wire 
from  Japan  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  extended,  we  will  make 


our  preliminary  determination  by  July 
24. 1997. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
Government  of  Japan.  We  will  attempt 
to  provide  a  copy  of  the  public  version 
of  the  petition  to  each  exporter  of  needle 
bearing  wire  named  in  the  petition. 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  FTC 

The  ITC  will  determine  by  March  31 , 
1997,  whether  there  is  a  reasonable 
indication  that  imports  of  needle 
bearing  wire  from  Japan  are  causing 
material  Injury,  or  threatening  to  cause 
material  injury,  to  a  U.S.  industry.  A 
negative  ITC  determination  will  result 
in  the  investigation  being  terminated; 
otherwise,  the  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

Dated:  March  6,  1997. 
Robert  S.  LaKnasa, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-6384  Filed  3-12-97;  8:45  am) 
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[A-S70-82S] 

Sebacic  Acid  From  the  People's 
Republic  of  China,  Extension  of  Time 
Limit  for  Antidumping  Duty 
Administrattve  Review 

agency:  International  Trade 

Administration/Import  Administration/ 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

for  Antidumping  Duty  Administrative 

Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  its  preliminary  results  in  the 
administrative  review  of  the 
antidumping  order  on  sebacic  acid  bom 
the  Peoples  Republic  of  China  (China). 
The  review  covers  the  period  July  1, 
1995,  through  June  30, 1996. 
EFFECTIVE  DATE:  March  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Rice  or  Jean  Kemp,  AD/CVD 
Enforcement,  Group  HI,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Ave.  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-0162. 


SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  %vithin  the  original  time  limit, 
the  Department  is  extending  the  time 
limit  for  the  completion  of  the 
preliminary  results  to  July  31, 1997,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Round  Agreements  Act 
(URAA).  (See  Memorandum  from 
Joseph  A.  Spetrini  to  Rol>ert  S.  LaRussa 
on  file  in  the  public  file  of  the  Central 
Records  Unit,  Room  B-099  of  the 
Department  of  Commerce). 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  by  the  URAA  (19 
U.S.C.  1675(a)(3)(A)). 

Dated:  February  26, 1997. 
Joseph  A.  Spetrini, 

Deputy  Assistant  SeaHaiy.  Enforcement 
Group  m. 

(FR  Doc.  97-6331  Filed  3-12-97;  8:45  am) 
BILIJNQ  COOE  »tO-OS-P 


(A-688-604,  A-688-054] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Rnished  and  Unfinistwd, 
From  Japan,  and  Tapered  Roller 
Bearings,  Four  Inches  or  l.ess  In 
Outside  Oianrteter,  and  Components 
Thereof,  From  Japan;  Rnal  Results  of 
Antidumping  Duty  Administrative 
Reviews  af>d  Termination  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
reviews  and  termination  in  part. 

SUMMARY:  On  November  6. 1996.  the 
E)epartment  of  Commerce  (the   . 
Department)  published  the  preliminary 
results  of  its  1994-95  administrative 
reviews  of  the  antidumping  duty  ordisr 
on  tapered  roller  bearings  (TRBs)  and 
parts  thereof,  finished  and  unfinished, 
from  Japan  (A-588-604),  and  of  the 
finding  on  TRBs,  four  inches  or  less  in 
outside  diameter,  and  components 
thereof,  bom  Japan  (A-588-054).  The 
review  of  the  A-588-054  finding  covers 
one  manufacturer/exporter  and  seven 
resellers/exporters  of  the  subject 
merchandise  to  the  United  States  during 
the  period  October  1,  1994,  through 
September  30,  1995.  The  review  of  the 
A-588-604  order  covers  two 
manufacturers/exporters,  seven 
resellers/exporters,  four  firms  identified 
by  the  petitioner  in  this  case  as  forging 
producers,  and  the  period  October  1, 
1994,  through  September  30, 1995. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
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preliminary  results.  Based  upon  our 
analysis  of  the  comments  received  we 
have  changed  the  results  from  those 
presented  in  our  preliminary  results  of 
review. 

EFFECTIVE  DATE:  March  13. 1997. 
FOR  FURTHER  MFORMATKW  COKTACT: 
Valerie  Owenby  or  John  Kugelman, 
Office  of  AD/CVD  Enforcement  m. 
Office  8.  Import  Administration, 
International  Trade  Administration. 
U.S.  Def>artment  of  Commerce.  14th 
Street  and  Constitution  Avenue,  N.W.. 
Washington.  D.C.  20230,  telephone: 
(202)  482-0145  or  482-0649. 
respectively. 

SUPPt^MENTARY  INFORMATXM: 

Applicable  SUtute  and  Regulatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  in  reference 
to  the  provisions  effective  January  1 , 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  of 
1930  (the  Act)  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995  (60 
FR  25130). 

Background 

On  August  18. 1976.  the  Treasury 
Department  published  in  the  Federal 
Register  (41  FR  34974)  the  antidumping 
fjnHing  on  TRBs  from  Japan,  and  on 
October  6, 1987,  the  Department 
published  the  antidumping  duty  order 
on  TRBs  from  Japan  (52  FR  37352).  On 
October  5, 1995  (60  FR  52149).  the 
Department  published  the  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  for  both  TRBs 
cases.  The  petitioner,  the  Timken 
Company  (Timken).  and  two 
respondents  requested  administrative 
reviews.  We  initiated  the  A-58&-OS4 
and  A-588-604  administrative  reviews 
for  the  period  October  1, 1994,  through 
September  30, 1995,  on  November  11, 
1995  (60  FR  57573).  On  November  6, 
1996,  we  published  in  the  Federal 
Register  the  preliminary  results  of  the 
1994-95  administrative  reviews  of  the 
antidumping  duty  order  and  finding  on 
TRBs  from  Japan  (see.  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  from  Japan,  and 
Tapered  Roller  Bearings.  Four  Inches  or 
Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Termination  in  Part,  61  FR  57391 
(November  6,  1996)  (1994-95  TRB 
Prelim]).  We  held  a  hearing  for  the 


1994-95  administrative  reviews  of  both 
the  A-588-054  and  A-588-604  TRBs 
cases  on  December  20,  1996.  The 
Department  has  now  completed  these 
reviews  in  accordance  with  section  751 
of  the  Act,  as  amended. 

Scope  of  the  Review 

Imports  covered  by  the  A-588-054 
finding  are  sales  or  entries  of  TRBs,  four 
inches  or  less  in  outside  diameter  when 
assembled,  including  inner  race  or  cone 
assemblies  and  outer  races  or  cups,  sold 
either  as  a  unit  or  separately.  This 
merchandise  is  classified  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  8482.20.00  and  8482.99.30. 
Imports  covered  by  the  A-588-604 
order  include  TRBs  and  parts  thereof, 
finished  and  unfinished,  which  are 
flange,  take-up  cartridge,  and  hanger 
units  incorporating  TRBs,  and  tapered 
roller  housings  (except  pillow  blocks) 
incorporating  tapered  rollers,  with  or 
without  spindles,  whether  or  not  for 
automotive  use.  Products  subject  to  the 
A-588-054  finding  are  not  included 
within  the  scope  of  this  order,  except  for 
those  manufactured  by  NTN 
Corporation  (NTN).  This  merchandise  is 
currenUy  classifiable  under  HTS  item 
numbers  8482.99.30,  8483.20.40. 
8482.20.20.  8483.20.80,  8482.91.00. 
8484.30.80,  8483.90.20.  8483.90.30,  and 
8483.90.60.  These  HTS  item  numbers 
and  those  for  the  A-588-054  finding  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  period  for  each  review  is  October 
1,  1994,  through  September  30, 1995. 
The  A-588-054  reviews  cover  TRB  sales 
by  one  TRB  manufacturer/exporter 
(Koyo  Seiko  Ltd.  (Koyo)),  and  seven 
resellers/exporters  (Honda  Motor 
Corporation  (Honda),  Fuji  Heavy 
Industries  (Fuji),  Kawasaki  Heavy 
Industries  (Kawasaki),  Yamaha  Motor 
Company  Ltd.  (Yamaha),  Nigata 
Convertor  Co.  Ltd.  (Nigata),  Suzuki 
Motor  Company  Ltd.  (Suzuki),  and 
Toyosha  Company  Ltd.  (Toyosha)).  The 
reviews  of  the  A-588-604  case  cover 
TRB  sales  by  two  manufacturers/ 
exporters  (Koyo  and  NTN),  seven 
resellers/exporters  (Honda,  Fuji, 
Yamaha,  Kawasaki,  Nigata,  Suzuki,  and 
Toyosha),  and  four  firms  identified  by 
the  petitioner  as  forging  producers 
(Nittetsu  Bolten  (Nittetsu),  Showa  Seiko 
Company  Ltd.  (Showa),  Ichiyanagi 
Tekko  (Ichiyanagi).  and  Simiikin  Seiatsu 
(Sumiken)). 

As  explained  in  our  preliminary 
results  of  review,  we  have  terminated 
the  A-588-054  review  for  Honda  and 
Toyosha,  and  the  A-58&-604  review  for 
NTN,  Koyo,  Ichiyanagi,  Sumikin,  and 
Toyosha  (see  1994-95  TRB  Prelim  at 


7392).  As  also  explained  in  our 
preliminary  results,  we  have  used  47.63 
percent  in  the  A-588-054  case  and 
40.37  percent  in  the  A-588-604  case  as 
total  adverse  facts  available  for  Yamaha, 
Kawasaki.  Nigata.  and  Suzuki  [see  id.). 
In  addition,  because  Fuji,  Honda. 
Showa.  and  Nittetsu  had  no  shipments 
in  the  A-588-604  review,  for  the 
reasons  explained  in  our  notice  of 
preliminary  results,  we  have  not 
assigned  a  rate  to  these  firms  for  these 
final  results  (see  id.).  The  period  of 
review  (FOR)  for  both  cases  is  October 
1, 1994,  through  September  30,  1995. 

Analjrsis  of  Comments  Received 

We  received  case  briefs  from  Koyo, 
Fuji,  and  Timken  on  December  6,  1996. 
We  received  rebuttal  briefs  from  the 
same  three  parties  on  December  13, 
1996.  In  addition,  on  December  20, 
1996,  we  reopened  the  record  for  the  A- 
588-054  review  for  Koyo  in  order  to 
receive  additional  comments  from  Koyo 
and  Timken  concerning  Koyo's 
downward  adjustment  to  its  U.S. 
indirect  selling  expenses  for  those 
imputed  interest  expenses  it  incurred 
when  financing  antidumping  duty  cash 
deposits.  We  received  these  additional 
comments  from  Koyo  on  December  27, 

1996,  and  from  Tiinken  on  January  3, 

1997.  These  conunents,  as  well  as  those 
which  were  contained  in  all  of  the  case 
and  rebuttal  briefs  we  received,  are 
addressed  below  in  the  following  order: 

1.  Adjustments  to  United  States  Price 

2.  Adjustments  to  Normal  Value 

3.  Cost  of  Production  and  Constructed 
Value 

4.  Miscellaneous  Comments  Related  to 
Assessment,  Level  of  Trade,  the 
Arm's-Length  Test,  and  the  20% 
Difference-in-Merchandise  Test 

5.  Clerical  Errors 

1.  Adjustments  to  United  States  Price 

Comment  1:  Timken  argues  that  the 
Department's  preliminary  results 
decision  to  accept  Koyo's  downward 
adjustment  to  its  U.S.  indirect  selling 
expenses  for  interest  expenses  incurred 
when  financing  cash  deposits  is  unclear. 
Timken  asserts  that  the  Department  did 
not  address  issues  concerning  the  exact 
nature  of  the  calculation,  such  as  (1) 
how  long  a  respondent  may  adjust  its 
expenses  for  a  given  duty  deposit.  (2) 
whether  a  respondent  may  deduct  for 
interest  on  duty  deposits  for  as  long  as 
the  order  exists,  (3)  whether  liquidation 
and  the  conversion  of  the  deposits  into 
actual  payments  terminates  the  right  to 
claim  the  adjustment,  apd.  if  so.  why, 
(4)  whether  the  fact  that  a  respondent 
expenses  its  payments  on  duty  deposits 
in  the  year  they  occur  has  any  bearing 
on  the  issue,  and  (5)  if  the  respondent 
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is  subject  to  more  than  one  order, 
whether  interest  payments  on  duty 
deposits  on  entries  subject  to  some  other 
order  may  be  allocated  as  an  adjustment 
to  expenses  for  imports  under  the 
subject  order. 

Timken  further  contends  that,  as  a 
result,  the  Department  has  provided  no 
idea  of  what  information  is  required 
from  a  respondent  to  justify  this 
adjustment.  For  example,  Timken  states, 

(1)  if  the  Depjulment  allows  the 
adjustment  only  for  interest  on  deposits 
made  during  the  POR,  the  record  must 
contain  information  on  what  deposits 
the  respondent  made  during  the  POR, 

(2)  if  the  Department  allows  the 
adjustment  for  all  deposits  previously 
made,  the  record  must  contain  the  sum 
of  these  deposits,  (3)  if  liquidation  ends 
the  right  to  the  adjustment,  the  record 
must  allow  the  Depeutment  to  determine 
which  entries  have  been  liquidated  and 
which  deposits  were  converted  to  actual 
payments  so  that  such  deposits  are  not 
included  in  the  sum  for  which  the 
interest  expenses  are  calculated,  and  (4) 
if  only  interest  on  deposits  made  for 
subject  merchandise  is  allowed,  the 
record  must  indicate  that  any  importer 
of  merchandise  subject  to  more  than  one 
order  properly  separated  its  interest 
claims.  Because  the  Department  has 
failed  to  address  these  issues,  Timken 
argues,  it  is  unable  to  comment  on  the 
reasonableness  of  the  Department's 
policy. 

Nevertheless,  for  the  purpose  of 
further  discussion,  Timken  presumes 
that  the  Department's  apparent  policy  is 
to  allow  interest  expenses  attributable  to 
deposits  on  subject  merchandise  until 
the  entries  associated  with  such 
deposits  have  been  liquidated,  and 
makes  the  following  arguments: 

First,  Timken  states  mat,  under  this 
approach,  the  act  of  liquidation 
transforms  duty  deposits  from  an 
ongoing  burden  to  the  importer  in  the 
form  of  interest  payments  into  actual 
expenses  which  can  be  written  off  the 
importer's  books.  Timken  contends  that 
this  is  contrary  to  the  1979  legislation, 
in  which  Congress  changed  the 
antidumping  law  to  require  the  payment 
of  cash  deposits  and  the  payment  of 
interest  on  underdeposits.  Timken 
claims  that  it  was  Congress'  intent  that 
no  party  benefit  from  any  delay  in 
payment  and,  as  a  result,  it  made  it  clear 
that  actual  antidumping  duties  must  be 
paid  at  the  time  of  import  and  that 
subsequent  adjustments  for  over-or 
under-payment  should  be  coupled  with 
interest  payments  to  approximate  as 
closely  as  possible  the  payment  of 
actual  duties  at  the  time  of  import. 
Timken  contends  that  by  accepting  an 
adjustment  for  the  interest  expenses 


attributable  to  all  cash  deposits  previous 
to  the  POR,  the  Department,  in  essence, 
is  treating  cash  deposits  as  something 
other  than  an  actual  payment  of 
antidumping  duties  and  is,  therefore, 
acting  contrary  to  the  expressed  intent 
of  Congress. 

Second,  Timken  argues  that,  by 
allowing  an  adjustment  for  interest 
expenses  attributable  to  all  previous 
cash  deposits,  the  Department  provides 
respondents  with  a  mechanism  to  mask 
dumping  because  the  adjustment  has 
the  effect  of  reducing  the  ad  valorem 
duty  deposit  rate  over  time.  As  a  result, 
Timken  asserts,  the  Department's  policy 
will  encourage  respondents  to  prolong 
and  delay  liquidation  as  long  as 
possible,  knowing  that  as  long  as 
liquidation  is  delayed,  they  can  reduce 
the  margin  determined  for  any  ongoing 
dumping. 

Third,  Timken  argues  that  Koyo  has 
failed  to  meet  its  obligation  to  document 
its  claimed  adjustment  Therefore, 
Timken  asserts,  because  Koyo  has  not 
provided  any  information  to  support  its 
adjustment,  the  Department  has  limited 
information  to  determine  whether 
Koyo's  claim  is  reasonable. 

Finally,  Timken  argues  that  because 
the  record  demonstrates  that  Koyo 
expensed  this  interest  on  cash  deposits, 
Koyo  is  claiming  an  adjustment  for 
interest  expenses  which  it  has  already 
written  off  for  accounting  purposes.  In 
addition,  using  information  on  the 
record,  Tiinken  calculates  a  figure 
reflecting  the  actual  amount  of  duty 
deposits  for  which  Koyo  would  have 
incurred  interest  and,  based  on  the  fact 
that  this  figure  does  not  correspond  to 
the  total  cash  deposits  Koyo  reported  in 
its  financial  statements,  Timken 
concludes  that  Koyo's  claimed 
adjustment  amount  is  inaccurate. 

Koyo  argues  that  the  Department 
properly  excluded  those  imputed 
interest  expenses  Koyo  incurred  when 
financing  its  cash  deposits.  Koyo  asserts 
that,  since  the  publication  of  the 
preliminary  results  for  these  TRB 
reviews,  the  Department  has  clearly 
articulated  a  policy  concerning  these 
interest  expenses  in  the  antifriction 
bearings  (AFB)  case  [Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  et.  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews,  61  FR  66472 
(December  17, 1996  )  (AFBs  93-94))  and 
in  the  Department's  September  20. 1996, 
final  remand  results  pursuant  to 
Federal-Mogul  Corp.  and  the  Torrington 
Company  v.  United  States,  Slip  Op.  96- 
37  (February  13,  1996)  (Federal-Mogul 
Final  Remand  Results)).  Koyo  states  that 


the  Department  has  explained  that  the 
imputed  expenses  in  question  are 
comparable  to  expenses  for  legal  fees 
related  to  antidimiping  proceedings 
because  they  were  incurred  only 
because  of  the  antidumping  duty  order. 
As  a  result,  these  expenses  cannot  be 
categorized  as  selling  expenses  [AFBs  . 
93-94  at  66488  and  Federal-Mogul 
Remand  Results  at  Comment  5).  Koyo 
argues  that  this  policy  is  in  accerdance 
with  section  751(d)(1)  of  the  Act,  which 
directs  the  Department  to  deduct  from 
USP  only  those  expenses  incurred  in  the 
selling  of  the  subject  merchandise,  and 
the  Statement  of  Administrative  Action 
(SAA),  which  states  that  deposits  of 
estimated  antidimiping  duties  are  not  to 
be  treated  as  a  cost  Koyo  asserts  that  if 
deposits  of  antidumping  duties  are  not 
to  be  treated  as  costs,  the  imputed 
interest  expenses  incurred  on  financing 
these  deposits  likewise  cannot  be 
considered  as  a  cost 

Koyo  further  argues  that  exclusion  of 
these  interest  expenses  is  not  in  conflict 
with  the  intent  of  Congress"  1979 
change  in  the  antidumping  duty  law. 
Koyo  contends  that,  since  Koyo 
Corporation  of  the  United  States  (KCU). 
Koyo's  U.S.  subsidiary,  has  paid 
deposits  at  the  time  of  the  entry  of 
TRBs,  it  has  in  fact  felt  an  immediate 
financial  effect  at  the  time  of  import, 
which  was  precisely  what  Congress 
anticipated  in  passing  the  1979  Act 

Koyo  also  maintains  that  the 
Department's  policy  does  not  mask 
dumping,  but,  rather,  neutralizes  the 
impact  on  the  calculation  of 
antidumping  margins  of  having  to 
borrow  money  to  finance  cash  deposits 
and  ensures  that  antidumping  duties  are 
not  artificially  inflated.  In  addition, 
Koyo  contends  that  the  Department's 
allowance  of  this  adjustment  is  in 
accordance  with  the  CAFC's  directive 
that  the  antidumping  statute  is  intended 
to  be  remedial,  not  punitive,  in  nature 
[Federal  Mogul  Corp.  v.  United  States, 
63  F.3d  1572  (Fed.  Cir.  1995)). 

Furthermore,  Koyo  asserts,  in  the 
event  that  the  Department  has  questions 
concerning  its  calculation  of  this 
adjustment,  at  this  late  date  in  this 
proceeding,  it  would  be  improper  for 
the  Department  to  reject  the  adjustment 
altogether,  particularly  in  light  of  the 
Department's  failure  to  ask  for 
additional  information  in  its 
supplemental  questionnaire.  Rather, 
Koyo  claims,  the  prop>er  course  of  action 
would  he  for  the  IDepartment  to  reopen 
the  record  for  the  purpose  of  gathering 
additional  information  from  Koyo  on 
this  topic. 

Finally,  Koyo  contends,  Timken's 
suggestion  that  the  adjustment  is 
improper  because  it  was  already 
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expensed  confuses  the  difference 
between  cash  deposits  and  the  imputed 
interest  incurred  in  financing  these 
deposits,  and  overlooks  the  fact  that  this 
interest  expense  is  a  real  financial 
burden  which  is  not  afiected  by  the 
accounting  convention  of  expensing 
deposits. 

Department's  Position:  While  we 
agree  with  Timken  that,  in  our 
preliminary  results  of  review,  we  did 
not  provide  a  detailed  explanation  why 
we  allowed  Koyo's  adjustment  for  those 
imputed  interest  expenses  it  incurred 
when  financing  cash  deposits,  we 
disagree  that  we  have  failed  to  articulate 
a  clear  policy  on  this  issue.  Shortly 
before  {he  publication  of  the  1994-95 
TRB  Prelim,  we  explained  our  policy 
concerning  this  adjustment  in  detail  in 
our  September  20,  1996,  Federal-Mogul 
Final  Remand  Results,  which  were 
upheld  by  the  CIT  on  December  12. 
1996  in  Federal-Mogul  Corp.  v.  United 
States,  Slip  Op.  96-193  (CIT  1996).  hi 
addition,  since  the  publication  of  our 
preliminary  results,  we  have  clarified 
our  position  not  only  in  AFBs  93-94  and 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et.  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  2081 
(January  15,  1997)  (AFBs  94-95),  but 
also  in  our  December  17,  1996,  final 
remand  results  pursuant  to  The  Timken 
Company  v.  United  States,  Slip  Op.  96- 
86  (May  31. 1996)  [Timken  Final 
Remand  Results).  As  explained  in  these 
determinations,  it  is  reasonable  for  a 
respondent  to  deduct  &om  its  reported 
U.S.  indirect  selling  expenses  an 
amount  which  reflects  those  interest 
expenses  it  incurred  when  financing 
cash  deposits.  Our  decision  is  based  on 
the  fact  that  the  respondent  incurred  the 
interest  expenses  at  issue  as  a  result  of 
the  need  to  pay  antidumping  duty  cash 
deposits.  Therefore,  we  consider  these 
interest  expenses  to  be  comparable  to 
exp)enses  for  legal  fees  related  to 
antidumping  proceedings  in  that  they 
were  incurred  only  because  of  the 
existence  of  an  antidimiping  duty  order 
and  a  respondent's  involvement  therein 
[see.  e.g..  AFBs  93-94  at  66488,  AFBs 
94-95  at  2104,  Federal-Mogul  Final 
Remand  Results  at  Comment  5,  and 
Timken  Final  Remand  Results  at  23).  In 
addition,  it  has  been  our  longstanding 
policy  to  not  treat  expenses  related  to 
antidimiping  proceedings  as  selling 
expenses  (see  Color  Television  Receivers 
From  the  Republic  of  Korea:  Final 
Results  of  Administrative  Review  of 
Antidumping  Duty  Order.  68  FR  50336). 
The  CIT  recognized  this  line  of 
reasoning  in  Daewoo  Flectronics  Co.  v. 


United  States.  712  F.  Supp.  931  (CIT 
1989),  when  it  recognized  that  legal  fees 
are  not  selling  expenses  subject  to 
deduction  fitim  United  States  Price 
(USP),  and  concluded  that  the 
classification  of  such  expenses  as  selling 
expenses  subject  to  deduction  from  USP 
would  "create  artificial  dumping 
margins  and  might  encourage  frivolous 
claims  *   *   *which  would  result  in 
increased  margins"  [see  id.  at  947). 

We  consider  the  interest  expenses  at 
issue  in  these  final  results  of  review  to 
be  directly  comparable.  Koyo  did  not 
incur  these  interest  expenses  in  any 
effort  to  sell  merchandise  in  the  United 
States.  Rather,  the  expanses  were 
incurred  as  part  of  the  process  attendant 
to  the  antidumping  duty  order.  Had  the 
order  not  existed,  Koyo  would  not  need 
to  finance  cash  deposits,  and  the 
expenses  would  not  have  been  incurred. 
Section  772(d)  of  the  Act  states  that 
"•   •   •  the  price  used  to  establish 
constructed  export  price  shall  also  be 
reduced  by  the  amount  of  any  of  the 
following  expenses  generally  incurred 
by  or  for  the  account  of  the  producer  or 
exporter,  or  the  affiliated  seller  in  the 
United  States  in  selling  the  subject 
merchandise."  (Emphasis  added.)  The 
statute  therefore  clearly  provides  that 
the  expenses  to  be  deducted  from  USP 
are  those  borne,  directly  or  indirectly,  to 
sell  the  subject  merchandise  in  the 
United  States.  The  interest  expenses  at 
issue  in  these  final  results,  like  legal 
fees,  are  an  expenditure  which  Koyo 
actually  incurred,  but  clearly  did  not 
incur  in  selling  TRBs  to  the  United 
States. 

In  its  comments  to  our  preliminary 
results  Timken  further  suggests  that 
because  we  did  not  specifically 
articulate  within  our  1994-95  TRB 
Prelim  our  position  concerning 
numerous  issues  related  to  a 
respondent's  calculation  of  the 
adjustment,  it  is  unable  to  comment  on 
the  reasonableness  of  our  policy.  We 
disagree:  not  only  have  we  clearly 
articulated  a  policy  concerning  this 
adjustment,  as  discussed  above,  but  it  is 
our  position  that  the  exact  calculation  of 
the  adjustment  is  secondary  to  the 
numerous  compelling  reasons  why  the 
adjustment  should  be  allowed.  In  fact, 
the  err  has  recognized  a  similar  line  of 
reasoning  in  regard  to  antidumping  legal 
expenses.  In  Zenith  Electronics  Corp.  v. 
United  States.  Slip  Op.  91-66  (July  29, 
1991)  [Zenith),  the  CIT  stated  that  it  is 
"not  a  question  of  whether  or  not  legal 
expenses  can  be  related  to  the  time 
period  of  the  importation  of  the 
merchandise  under  review.  Nor  does  it 
relate  to  the  question  of  whether  or  not 
the  legal  expenses  have  a  tendency  to 
ultimately  aid  the  sale  of  merchandise 


in  the  United  States  *   *   *.  The 
fundamental  reason  for  not  allowing  the 
use  of  legal  expenses  related  to 
antidumping  is  that  the  expenses  of  a 
party's  participation  in  legal 
proceedings  provided  by  law  should  not 
become  an  element  in  the  decision  of 
those  selfsame  proceedings." 
Nevertheless,  because  Timken  has 
raised,  for  these  final  results,  issues 
specific  to  the  calculation  of  this 
adjustment,  we  address  the  detailed 
points  of  Timken 's  argvunents  below. 

First,  we  do  not  agree  with  Timken 
that  the  adjustment  should  be  denied  if 
it  is  a  cumulative  adjustment  which 
reflects  those  interest  expenses  incurred 
during  the  POR  for  cash  deposits  made 
prior  to  the  POR.  Rather,  we  believe  the 
adjustment  should  be  allowed  whether 
a  respondent  (1)  limits  its  calculation  to 
only  those  interest  expenses  incurred  on 
cash  deposits  made  during  the  period 
under  review,  (2)  calculates  a 
cumulative  adjustment  which  reflects 
not  only  the  interest  expenses  incurred 
on  cash  deposits  made  during  the 
period  being  reviewed,  but  also  reflects 
the  interest  expenses  incurred  during 
the  POR  on  cash  deposits  &x)m  previous 
review  periods  as  well,  or,  as  Koyo  has 
done  in  the  instant  review,  (3)  calculates 
a  cumulative  adjustment  which  reflects 
only  those  interest  expenses  incurred 
during  the  POR  for  cash  deposits  paid 
in  previous  PORs.  In  its  comments 
Timken  argues  that,  by  accepting  a 
cumulative  adjustment  amount,  as  a 
result  of  the  fact  that  the  adjustment 
will  "eat  away"  at  a  respondent's 
margin,  the  Department  allows 
respondents  to  "mask"  dumping.  Thus, 
Timken  argues,  the  Department 
provides  respondents  with  the  impetus 
to  delay  litigation  and  Uquidation. 
Timken's  argument  is.  however,  based 
on  a  results-oriented  rationale  which 
overlooks  the  fundamental  reasons  for 
allowing  the  adjustment,  as  discussed  in 
detail  above,  and  ignores  the  fact  that 
the  adjustment  reflects  a  genuine 
expense  solely  attributable  to  the 
antidumping  duty  order. 

As  we  explained  in  our  Timken  Final 
Remand  Results,  with  the  exception  of 
cost-of-production  (COP)  and 
constructed-value  (CV)  calculations,  it  is 
the  Department's  practice  to  recognize 
an  adjustment  for  imputed  expenses 
[e.g..  inventory  carrying  costs  and 
credit)  when  the  expenses  reflect  a  real 
cost  to  the  firm,  but  are  difficult  to 
identify  or  isolate  within  a  respondent's 
records.  For  example,  in  Television 
Receivers,  Monochrome  and  Color. 
From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  56  FR  38417  (August  13, 1991) 
we  explained: 
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The  Department  imputes  an  interest 
expense  for  time  in  inventory  in  order  to 
adjust  for  the  opportunity  cost  of  holding  the 
merchandise  in  inventory.  An  opportunity 
cost  arises  because  funds  could  have  been 
invested  in  alternative  financial 
arrangements  yielding  interest  *  *   *.  Since 
the  interest  expenses  associated  with  time  in 
inventory  cannot  be  isolated  bom  other 
interest  expenses,  the  Department  must 
impute  this  expense  amount.  However,  the 
Department's  long-standing  policy  is  to  treat 
the  opportunity  cost  of  holding  inventory  as 
a  real  expense. 

In  other  words,  we  recognize  that 
opportunity  costs  associated  with  an 
activity  like  holding  inventory  or 
extending  credit  have  a  real  financial 
impact  for  the  firm  [see,  e.g..  Fujitsu 
General  Ltd.  v.  United  States,  883 
F.Supp  728.  737  (CIT  1995)  (where  the 
Department  calculated  a  respondent's 
imputed  interest  adjustment  to 
exporter's  sales  price  (ESP)  for  time  in 
inventory  in  order  to  adjust  for  "missed 
opportunity"  costs  of  maintaining 
merchandise  in  inventory  and  the  CIT 
found  that  the  use  of  actual  inventory 
penods  to  calculate  imputed  interest 
expense  was  reasonable  and  in 
accordance  with  law)).  Because  these 
costs  are  not  readily  identifiable,  we 
allow  the  claimed  adjustment  to  be 
imputed.  In  addition,  while  a  firm  may 
choose  to  finance  its  cash  deposits  by 
obtaining  loans  specifically  for  that 
purpose,  a  firm  may  also  choose  to 
divert  funds  from  other  corporate 
activities  to  pay  cash  deposits.  By 
diverting  funds  for  the  purpose  of 
paying  cash  deposits,  the  firm  is 
forgoing  the  income  which  couid  have 
been  earned  had  it  used  these  funds  for 
any  number  of  other  activities.  In  this 
way,  an  opportunity  cost  arises  because 
the  funds  could  have  been  invested  in 
alternative  financial  arrangements 
yielding  interest  [i.e..  interest-bearing 
accounts  or  loans  to  other  parties  at 
interest).  Therefore,  it  is  not  always  the 
case  that  interest  expenses  incurred 
when  financing  cash  deposits  will  be 
easily  identified.  Rather,  when  the  cash 
deposits  are  funded  through  the 
diversion  of  funds  irom  another  activity 
or  investment  vehicle,  the  expenses  may 
not  be  easily  traced  to  a  company's 
books  and  records  or  easily  isolated 
from  the  company's  other  interest 
expenses.  However,  the  opportimity 
costs  associated  with  the  diversion 
nevertheless  reflect  a  real  cost  to  the 
firm  in  the  same  way  the  opportunity 
costs  of  extending  credit  and  holding 
inventory  constitute  real  costs  (see 
Timken  Final  Remand  Results  at  26). 

Because  the  monies  used  to  fund  cash 
deposits  for  a  given  POR  are  unavailable 
until  final  antidumping  duties  are 
assessed  for  that  POR.  this  opportunity 


cost  will  accrue  until  liquidation.  For 
example,  if  a  respondent  pays  cash 
deposits  for  TRB  entries  during  the 
October  1, 1988,  through  September  30. 
1989,  TRB  review  period,  but 
antidumping  duties  are  not  assessed  on 
entries  during  this  period  until 
November  1. 1992.  the  financing  costs  of 
funding  the  1988-89  cash  deposits  will 
not  only  be  incurred  in  the  1988-89 
POR,  but  will  be  incurred  until  actual 
duties  are  assessed  at  the  time  of 
liquidation  in  1992.  As  a  result,  an 
interest  expense  associated  with  the 
1988-89  cash  deposits  will  be  incurred 
during  the  1989-90, 1990-91,  and 
1991-92  review  periods.  While  a 
cumulative  adjustment  amount  does 
affect  a  respondent's  margin,  dumping 
cannot  be  "masked"  when  an 
adjustment  is  made  for  a  genuine 
expense  attributable  only  to  the  order 
itself.  In  fact,  if  we  fail  to  allow  the 
adjustment,  we  risk  calculating  margins 
which  are  overstated  due  to  our  failure 
to  take  into  account  the  fiact  that  no  such 
expense  would  have  been  incurred 
absent  the  order.  Furthermore,  we  have 
no  basis  for  suspecting  that  a  large 
international  corporation  with  millions 
of  dollars  tied  up  in  cash  deposits 
would  purposely  choose  to  delay 
assessment  in  order  to  realize  a 
potential  decrease  in  its  dumping 
margin  at  some  indeterminate  point  in 
the  future. 

As  also  explained  earlier,  interest 
expenses  incurred  when  financing  cash 
deposits  are  incurred  solely  due  to  the 
existence  of  the  antidumping  order  and, 
like  antidumping  legal  expenses,  these 
interest  expenses  cannot  be  treated  as 
U.S.  selling  expenses.  It  is  irrelevant 
whether  the  expenses  relate  to  cash 
deposits  made  during  the  current  POR 
or  a  prior  POR,  as  any  such  expenses  are 
not  selling  expenses.  Just  as  we  do  not 
expect  antidumping  legal  expenses  to  be 
limited  to  those  for  the  period  under 
review,  we  do  not  expect  interest 
expenses  incurred  when  funding  cash 
deposits  to  be  limited  to  only  the 
expenses  for  cash  deposits  made  during 
the  period  imder  review.  For  example, 
legal  expenses  incurred  during  one  POR 
may  reflect  legal  fees  for  antidumping 
litigation  from  several  previous  reviews. 
Likewise,  legal  expenses  for  a  given 
POR  will  accrue  from  period  to  period 
until  all  litigation  for  die  period  has 
ended.  Therefore,  because  we  conclude 
that  it  is  reasonable  to  treat  interest  on 
cash  deposits  in  the  same  way  as  we 
treat  antidumping  legal  fees,  it  is 
reasonable  not  to  limit  the  interest 
expense  adjustment  to  only  interest 
expenses  tied  to  deposits  made  diuing 
the  POR. 


Timken  also  argues  that  we  cannot 
accept  a  cumulative  adjustment  amount 
because  to  do  so  would  be  contrary  to 
the  Congressional  intent  of  the  1979 
change  in  the  antidumping  law. 
Timken's  argument  is  based  on  its 
assumption  that  cash  deposits  are  actual 
antidumping  duty  payments  and,  by 
allowing  a  cumulative  adjustment,  the 
Department  is  treating  them  as 
something  other  than  actual  payments. 
The  Department  has  long  maintained 
the  position  that  "duty  deposits  are  not 
actual  antidumping  duties  but  estimates 
of  future  dumping  liability"  [see 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et.  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews.  60  FR  10900 
(February  28, 1995).  We  have  expressed 
the  identical  position  in  the  TRBs  cases, ' 
stating  that  "the  cash  deposit 
requirements  are  estimates  of 
antidumping  duties.  The  actual 
dumping  margins  applicable  *  *  *  will 
be  reflected  in  final  assessment"  (see 
Tapered  Roller  Bearings.  Four  Inches  or 
Less  in  Outside  Diameter,  and  Certain 
Components  Thereof  From  Japan;  Final 
Results  of  Antidumping  Administrative 
Review.  55  FR  38720  (September  20, 
1990)).  Furthermore,  the  CIT  and  Court 
of  Appeals  for  the  Federal  Circuit 
(CAPC)  have  consistenUy  recognized 
that  a  distinction  exists  between  cash 
deposits  and  actual  antidumping  duties 
and  that  cash  deposits  are  only 
estimates  of  final  antidumping  duties. 
For  example,  when  ruling  on  the  issue 
of  whether  the  Department  must 
calculate  the  cash  deposit  and 
antidumping  duty  rates  using  an 
identical  methodology,  the  CAFC  stated 
in  The  Torrington  Company  and 
Federal-Mogul  Corp.  v.  United  States, 
44  F.  3d  1572, 1578-79  (Fed.  Cir.  1995):  . 

Section  1675(a)(2)  does  not  require  the 
same  methodology  of  calculation  for 
assessment  rates  and  cash  deposits 
rates  *  *  *.  Moreover,  Title  19  bases  the 
cash  deposits  rate  on  estimated  antidumping 
duties  on  future  entries  •  •   *.  Thus,  Title 
19  requires  only  cash  deposit  estimates,  not 
absolute  accuracy.  This  estimate  need  only 
be  reasonably  correct  pending  the  submission 
of  complete  information  for.an  actual  and 
accurate  assessment  *   *   *.  No  evidence 
compels  this  court  to  find  that  deriving  cash 
deposit  rates  from  entered  values  leads  to  a 
more  accurate  estimation  of  future 
duties  *  *  *."  (Emphasis  added)(citations 
omitted). 

Thorefore,  cash  deposits  are  cleariy  not 
payments  of  actual  antidumping  duties. 
In  its  comments  Timken  suggests  that, 
in  instances  where  a  respondent  is 
subject  to  more  than  one  antidumping 
duty  order,  the  adjustment  should  be 
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limited  to  those  interest  expenses 
incurred  when  financing  cash  deposits 
only  for  the  merchandise  subject  to  the 
order  being  reviewed.  While  we 
generally  believe  that  the  adjustment 
should  be  limited  to  only  merchandise 
subject  to  the  order  under  review, 
depending  upon  a  respondent's 
calculation  methodology,  this  issue  may 
be  irrelevant,  as  it  was  with  regard  to 
NTN  in  Timken  Final  Remand  Results 
(q.v.  at  35).  Therefore,  we  beUeve  it  is 
necessary  to  examine  the  specifics  of 
each  case  before  it  can  be  determined 
whether  the  scope/non-scope 
distinction  is  relevant  to  the  adjustment 
at  issue,  as  we  have  done  in  the  instant 
case  with  regard  to  Koyo,  and  as  is 
explained  in  our  response  to  Comment 
2  below. 

We  also  disagree  with  Timken's 
contention  that  we  must  deny  Koyo's 
downward  adjustment  because  the 
record  demonstrates  that  Koyo  expensed 
its  interest  on  cash  deposits  expenses. 
While  the  record  demonstrates  that 
Koyo  expensed  its  cash  deposits,  there 
is  no  evidence  that  the  interest  expenses 
inciirred  when  financing  these  cash 
deposits  were  also  expensed. 
Furthermore,  Koyo  is  claiming  an 
imputed  interest  amount  because  these 
expenses  are  not  readily  idenUfiable  in 
its  records.  As  a  result,  there  is  no 
identifiable  amount  of  interest  for  Koyo 
to  expense.  In  addition,  as  explained 
above,  these  interest  expenses  reflect  a 
real,  ongoing  financial  burden  to  Koyo 
which  is  neither  dissolved  nor  impacted 
by  Koyo's  use  of  an  accounting 
convention  which  expenses 
antidumping  cash  deposits. 

Finally,  wnile  we  agree  with  Timken 
that  at  the  time  of  the  1994-95  TRB 
Prelim  the  record  in  this  case  did  not 
contain  detailed  information  supporting 
Koyo's  calcuJation  of  its  claimed 
adjustment,  we  do  not  agree  that  this 
warrants  denial  of  the  adjustment  Prior 
to  these  final  results  we  reopened  the 
record  for  these  reviews  to  allow 
additional  comment  on  Koyo's 
calculation  of  its  reported  adjustment 
amount.  We  did  this  because  our  policy 
concerning  this  adjustment  was  in  its 
developmental  stages  throughout  most 
of  these  administrative  review 
proceedings.  For  example,  at  the  time 
we  issued  our  1994-95  TRBs 
questionnaire  to  Koyo,  and  throughout 
the  supplemental  questionnaire  stage  of 
these  review  proceedings,  it  was  our 
practice  to  deny  this  downward 
adjustment.  Then,  as  a  result  of 
Utigation  in  both  the  AFBs  and  TRBs 
cases,  shortly  before  our  1994-95  TRB 
Prelim,  we  articulated  and  began  to 
apply  a  clear  policy  on  this  issue  of 
allowing  the  adjustment  As  a  result  of 


this  change  in  policy,  we  allowed 
Koyo's  claimed  downward  adjustment 
in  our  1994-95  TRB  ProJim.  Since  we 
adopted  this  revised  policy  prior  to  the 
publication  of  the  preliminary  results 
for  these  reviews,  we  followed  this 
policy  in  our  preliminary  review  results. 
However,  this  was  the  first  opportimity 
for  the  Department  and  the  parties  to 
address  the  rationale  underlying  our 
policy.  Due  to  the  changing  nature  of 
the  policy  throughout  the  course  of 
these  review  proceedings,  this  is  also 
the  first  opportvmity  for  all  parties,  the 
Department  included,  to  properly 
comment  on  and  address  the  detailed 
specifics  of  Koyo's  actual  adjustment 
calculation.  Thus,  while  we  believe  that 
there  are  numerous  compelling  reasons 
why  the  adjustment  should  be  granted, 
to  ensure  a  fair  and  reasonable 
application  of  this  policy  to  these 
reviews,  we  determined  that  it  was 
necessary  to  reopen  the  record  for  these 
reviews  in  regard  to  Koyo's  calculation 
of  its  reported  adjustment.  In  this  way 
the  Department  would  have  the 
information  and  argimient  before  us 
necessary  to  make  a  reasonable 
determination  whether  to  allow  Koyo's 
adjustment.  Therefore,  on  December  20. 
1996,  we  reopened  the  record  and 
received  additional  information  and 
conunent  from  Koyo  on  December  27. 

1996,  and  from  Timken  on  January  3, 

1997.  These  comments,  as  well  as  our 
position  on  the  issues  raised,  are 
addressed  in  Comment  2  below. 

Comment  2:  Koyo  argues  that  not  only 
is  its  calculation  of  those  imputed 
interest  expenses  it  incurred  when 
financing  antidumping  cash  deposits 
based  on  information  derived  directiy 
from  its  financial  statements,  but  its 
calculation  methodology  is  both 
conservative  and  reasonable.  Koyo 
explains  that  it  calculated  the  imputed 
interest  expense  it  incurred  as  a  result 
of  having  to  finance  cash  deposits  rather 
than  use  the  monies  in  other  interest- 
yielding  financial  arrangements  by  first 
calculating  the  total  amount  of  cash 
deposits  it  paid  for  TRBs  up  to  the 
beginning  of  the  1994-95  FOR.  Koyo 
argues  that  it  derived  these  cash  deposit 
figures  directiy  from  its  1993/94 
financial  statements,  but,  because  the 
1993-94  financial  statement  included 
the  entire  FY  1994,  the  figures  reported 
in  the  financial  statement  Included  cash 
deposits  paid  during  the  months  of 
October,  November,  and  December  of 
1994.  Because  \he  1994-95  FOR  only 
began  on  October  1,  1994,  Koyo  stated 
that,  in  order  to  calculate  cash  deposits 
paid  only  prior  to  the  1994-95  FOR.  it 
deducted  from  the  figure  in  its  financial 
statement  those  cash  deposits  paid  from 


October  1994  through  December  1994. 
Koyo  explained  that  it  then  multiplied 
this  total  cash  deposit  amount  by  the 
KCU  borrowing  rate  in  effect  during  the 
1994-95  FOR.  which  it  reported  in 
exhibit  C-9  of  its  1994-95  TRBs 
questionnaire  response.  Koyo  states  that 
the  residt.  which  reflected  the  imputed 
interest  expenses  it  inciured  during  the 
FOR  for  cash  deposits  paid  prior  to  the 
FOR,  is  identical  to  the  figure  it 
deducted  from  its  reported  U.S.  indirect 
selling  expenses,  as  indicated  in  exhibit 
C-13  of  its  1994-95  TRBs  questionnaire 
response. 

'Timken  argues  that  because  there  is 
no  evidence  that  Koyo  actually  obtained 
loans  in  order  to  finance  its 
antidumping  cash  deposits,  Koyo  failed 
to  demonstrate  that  it  actually  incurred 
any  interest  expenses.  Timken  asserts 
that  the  Department  should  therefore 
deny  the  adjustment  in  question. 

Tunken  further  contends  that  it  is 
unclear  from  the  record  whose 
opportunity  was  actually  lost  Timken 
contends  that,  if  Koyo,  in  accordance 
with  the  TRB  antidumping  duty  order 
raised  its  U.S.  prices  in  order  to  finance 
its  cash  deposits,  it  could  not  have  lost 
any  opportunity  because  its  deposits 
would  be  paid  for  by  the  additional  cash 
flow  and,  as  a  result,  loans  to  finance 
cash  deposits  would  be  luinecessary.  In 
addition,  Timken  asserts  that  if  Koyo 
Seiko,  the  Japanese  parent  company, 
eased  KCU's  cash  deposit  requirements 
by  either  lowering  transfer  prices  or 
reimbursing  KCU,  KCU  would  not  have 
lost  any  opportunity  to  use  the  money 
it  deposited.  Therefore,  Timken 
concludes,  because  Koyo  has  not 
demonstrated  that  KCU  actually 
incurred  the  opportunity  costs  at  issue, 
the  Department  should  not  allow  the 
adjustment. 

'Timken  also  maintains  that  Koyo  is 
not  entitied  to  claim  any  lost 
opportunity  income  based  on  cash 
deposits  that  it  will  actually  owe  and 
which  will  not  be  refunded  upon 
liquidation.  Timken  asserts  that  it  is 
clear  that  Koyo  will  owe  antidumping 
duties  on  those  FOR  shipments  for 
which  it  has  paid  cash  deposits.  Timken 
argues  that,  as  a  result,  some  or  even  all 
of  its  cash  deposits  reflect  what  will  be 
owed  to  the  U.S.  Treasury  as 
antidumping  duties.  Because  these  are 
lawful  debts  to  the  U.S.  Treasury, 
Timken  asserts,  they  cannot  represent 
lost  opportunity  costs.  Therefore, 
Timken  states,  Koyo's  calculation 
formula  is  grossly  overstated  because  it 
fails  to  take  into  account  that  portion  of 
the  cash  deposits  which  reflect  legal 
debts. 

Timken  further  contends  that  Koyo's 
calculation  fails  to  take  into  account  the 


fact  that  Koyo  will  owe  antidumping 
duties  for  the  1974-1979  TRB 
shipments,  periods  during  which  Koyo 
was  not  required  to  make  cash  deposits. 
Timken  asserts  that,  to  the  extent  that 
Koyo  enjoyed  the  opportunity  income 
from  these  funds  that  should  have 
otherwise  been  required  as  cash 
deposits  during  the  1974-79  FORs. 
Koyo  reaped  a  windfall  which  it  has 
omitted  from  its  calculation. 

Finally,  Timken  argues  that,  even 
though  die  Department  conducted  a 
1994-95  review  for  Koyo  only  in  the  A- 
588-054  TRBs  case,  Koyo  nevertheless 
included  within  its  calculation  those 
interest  expenses  it  allegedly  incurred 
for  the  A-588-604  TRB  shipments  as 
well.  Timken  therefore  asserts  that, 
because  TRBs  within  the  scope  of  the 
A-58&-604  case  are  non-scope 
merchandise  within  the  context  of  the 
A-588-054  finding,  to  the  extent  that 
the  Department  allows  Koyo's  claimed 
adjustment,  it  should  recalculate  Koyo's 
adjustment  to  reflect  only  those  interest 
expenses  incurred  with  regard  to  cash 
deposits  paid  for  A-588-054  TRBs. 

Department's  Position:  As  indicated 
in  Comment  1 ,  we  believe  that  there  are 
nimierous  reasons  why  the  adjustment 
at  issue  should  be  allowed.  However,  as 
also  explained  in  Comment  1,  before 
making  a  final  determination  on 
whether  to  accept  Koyo's  adjustment, 
we  determined  that  it  was  necessary  to 
gather  additional  information  regarding 
the  details  of  Koyo's  calculation  of  the 
adjustment.  Based  upon  our  review  of 
the  additional  comments  and 
information  we  received,  we  have 
determined  that  Koyo's  calculation  of  its 
reported  adjustment  was  reasonable  and 
accurate  and  have  allowed  the 
adjustment  for  the  following  reasons. 

First,  we  disagree  with  Timken  that, 
in  order  to  qualify  for  the  adjustment  at 
issue,  Koyo  must  demonstrate  that  it 
obtained  loans  for  the  sole  purpose  of 
financing  cash  deposits.  As  explained  in 
detail  in  our  response  to  Comment  1 
above,  while  a  firra  may  choose  to 
obtain  loans  specifically  for  the  purpose 
of  financing  cash  deposits,  a  firm  may 
also  choose  to  divert  funds  from  other 
corporate  activities  to  pay  cash  deposits 
By  diverting  funds  for  the  purpose  of 
paying  cash  deposits,  the  firm  is 
forgoing  the  income  which  could  have 
been  earned  had  it  used  these  funds  for 
any  niunber  of  other  activities.  As  a 
result,  an  opportunity  cost  arises 
because  the  funds  could  have  been 
invested  in  alternative  financial 
arrangements  yielding  interest. 
Therefore,  because  it  is  not  always  the 
case  that  interest  expenses  incurred 
when  financing  cash  deposits  will  be 
easily  identified,  easily  traced  to  a 


company's  books  and  records,  or  easily 
isolated  from  the  company's  other 
interest  expenses,  we  have  determined 
that  it  is  reasonable  for  the  expense  to 
be  imputed.  It  is  therefore  unnecessary 
for  a  respondent  to  demonstrate  that  a 
loan  was  obtained  for  the  sole  purpose 
of  financing  cash  deposits  in  order  to 
qualify  for  the  adjustment  at  issue. 

We  also  disagree  with  Timken's 
contention  that,  because  Koyo  has  failed 
to  demonstrate  that  KCU  actually 
inciured  the  opportunity  costs  at  issue, 
the  adjustment  should  be  denied. 
Timken's  argiunent  relies  first  on  the 
notion  that,  if  KCU  raised  its  U.S.  prices 
in  response  in  response  to  the  TRB 
antidumping  duty  order  or  finding,  the 
additional  cash  flow  would  have  been 
sufficient  to  of&et  the  cash  deposits. 
Thus,  Timken  concludes  that  no 
opportunity  cost  would  be  incurred  and 
loans  to  finance  the  cash  deposits  would 
be  unnecessary.  The  purpose  of  the 
antidumping  duty  statute  is  to  offset  the 
effect  of  discriminatory  pricing  between 
the  U.S.  and  home  markets  (see  Certain 
Hot-rolled  Lead  and  Bismuth  Carbon 
Steel  Products  From  the  United 
Kingdom,  60  FR  4409  (August  24. 
1995)).  Thus,  while  there  is  no  statutory 
requirement  that  a  firm  must  act  to 
eliminate  price  discrimination,  if  it 
decides  to  do  so,  how  it  does  so  is 
within  its  own  discretion.  For  example, 
upon  the  imposition  of  antidumping 
duties,  a  respondent  may  act  to 
eliminate  the  price  differential  by  (1) 
increasing  its  U.S.  prices,  (2)  lowering 
its  home  market  prices,  or  (3) 
undertaking  a  combination  of  the  two.  If 
a  firm  chooses  to  eliminate  the  price 
discrimination  solely  by  lowering  its 
home  market  prices,  there  would  be  no 
need  to  increase  U.S.  prices.  A  firm  may 
also  choose  to  increase  its  U.S.  prices 
and  lower  its  home  market  prices  at  the 
same  time.  Thus,  there  is  no 
requirement  that  a  firm  must  raise  its 
U.S.  prices.  Tliere  is  also  no  guarantee 
that  any  increase  in  U.S.  price  would 
increase  the  cash  flow  in  an  amount  that 
would  offset  the  respondent's  cash 
deposits.  Even  if  a  firm  chose  to  rely 
solely  on  an  increase  in  its  U.S.  prices, 
such  that  the  increase  would  eliminate 
any  dumping  margins,  the  fact  remains 
that  the  company's  funds  are  tied  up  in 
cash  deposits  until  liquidation  occurs 
and  final  duties  are  assessed  and  this 
results  in  a  financing  cost  to  the 
company  that  is  wholly  attributable  to 
application  of  the  antidumping  duty 
order. 

Furthermore,  by  arguing  that  the 
Department  must  ensure  that  Koyo 
Seiko  did  not  compensate  KCU  for  the 
antidiunping  duty  expenses  it  inciured, 
Timken  is,  in  effect,  simply  restating  a 


position  it  raised  in  a  previous  TRB 
review  concerning  the  issue  of  duty 
reimbursement  In  Tapered  Roller 
Beatings  and  Parts  Thereof,  Finished 
and  Unfinished,  From  Japan,  and 
Tapered  Roller  Bearings,  Four  Inches  or 
Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Finding,  61 
FR  57629  (November  7,  1996)  (TRBs  92- 
93],  a  review  conducted  in  accordance 
with  the  law  in  effect  prior  to  the 
URAA.  Timken  argued,  and  we  rejected, 
the  contention  that  the  Department  was 
required  to  adjust  USF  for  reimbursed 
duties  pursuant  to  19  CFR  353.26  of  the 
Department's  regulations.  We  explained 
that  we  have  consistenUy  held  that, 
absent  evidence  of  reimbursement,  we 
do  not  have  the  authority  to  make  such 
an  adjustment  [see  TRBs  92-93  at 
57637).  Furthermore,  in  Tonington 
Company  and  Federal-Mogul  Corp.  v. 
United  States,  881  F.  Supp.  622,  631 
(Crr  1995),  the  CTT  clearly  explained 
that  in  order  for  19  CFR  353.26  to  apply, 
it  must  be  shown  that  the  foreign 
manufactiuer  either  paid  the 
antidumping  duty  on  behalf  of  the  U.S. 
importer  or  reimbursed  the  U.S. 
importer  and  that  the  regulation  does 
not  impose  upon  the  Department  an 
obligation  to  investigate  based  on  mere 
allegations.  The  CTT  went  on  to  state 
that,  before  the  Department  is  required 
to  conunit  resources  to  investigate  the 
transfer  of  funds  and  the  reimbursement 
of  antidumping  duties,  the  party  who 
requests  the  investigation  must  produce 
some  link  between  the  transfer  of  funds 
and  the  reimbursement  of  antidumping 
duties  (see  id.  at  632).  In  addition,  the 
CTT  pointed  out  that  once  an  importer 
has  indicated  on  its  certificate  at  the 
time  of  liquidation  that  it  has  not  been 
reimbursed  for  antidumping  duties,  it  is 
uimecessary  for  the  Department  to 
conduct  additional  inquiry  absent  a 
sufficient  allegation  of  Customs  fr^ud 
(see  id.). 

Other  than  the  changes  in  language 
required  by  the  URAA,  section  351.402 
(f)  of  the  Department's  proposed 
regulations,  with  respect  to 
antidumping  duties,  is  unchanged  frt>m 
19  CFR  353.26,  our  current  regulation. 
As  a  result,  the  rationale  upon  which  we 
based  our  determination  to  not  make  an 
adjustment  under  section  353.26  still 
appUes  (see  AFBs  94-95  at  2129).  In 
addition,  while  we  recognize  that  the 
issue  at  hand  is  not  whether  we  should 
make  an  adjustment  in  accordance  with 
section  351.402(f)  of  the  proposed 
regulations,  our  reasons  for  rejecting 
Timken's  position  with  regard  to  that 
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issue  apply  in  this  instance  as  well.  As 
clearly  explained  in  our  response  to 
Comment  1  above,  interest  expenses 
inciured  when  financing  cash  deposits 
are  due  solely  to  the  existence  of  the 
antidumping  duty  order.  Thus,  like 
antidumping  legal  fees,  these  expenses 
are  antidumping  duty-related  expenses. 
Timken  provided  no  link  between  any 
of  Koyo's  intercorporate  transfers  and 
the  reimbursement  of  antidumping 
duties  in  the  earlier  stages  of  this  review 
nor  has  it  done  so  for  these  final  results. 
Considering  that  we  have  no  evidence  of 
the  reimbursement  of  antidumping 
duties  themselves,  we  clearly  have  no 
evidence  of  the  reimbursement  cash 
deposits  or  of  any  antidumping  duty- 
related  expenses.  Therefore,  absent  this 
evidence,  we  are  under  no  obligation  to 
investigate  the  issue  of  reimbursement 
on  the  basis  of  mere  allegations  (see, 
e.g.,  AFBs  94-95  at  2129).  As  a  resuh, 
we  disagree  with  Timken  that  we  must 
ensure  that  reimbursement  has  not^ 
occurred  prior  to  accepting  Koyo's 
adjustment  for  those  imputed  interest 
expenses  it  incurred  when  financing 
antidumping  duty  cash  deposits. 

We  also  disagree  with  Timken  that, 
because  Koyo's  cash  deposits  reflect 
legal  debts,  they  cannot  result  in 
opportunity  costs.  Not  only  does  this 
position  overlook  the  basic  fact  that 
interest  on  cash  deposits  are  inciured 
solely  due  to  the  existence  of  the 
antidumping  duty  order,  and,  as  such, 
cannot  be  considered  selling  expenses 
and  cannot  be  deducted  from  USP,  but 
it  ignores  the  fact  that  it  is  precisely 
because  Koyo  is  required  to  pay  cash 
deposits  that  the  opportunity  cost  arises 
in  the  first  place.  If  Koyo  was  not  legally 
required  to  pay  cash  deposits,  it  would 
have  the  opportunity  to  use  these  funds 
in  other  financial  arrangements.  It  is 
only  because  Koyo  is  required  to  pay 
cash  deposits  that  it  forgoes  the  -. 

opportunity  to  use  the  funds  with  which 
it  pays  cash  deposits  in  other  interest- 
yielding  financial  arrangements. 

Timken's  contention  that  Koyo 
inciured  interest  income  during  the 
1974-79  PORs  as  a  result  of  not  having 
to  pay  cash  deposits  is  also  without 
merit  The  law  in  effect  pursuant  to 
which  the  1974-79  TRBs  reviews  were 
conducted  did  not  require  cash  deposits 
upon  entry  (see  The  Tariff  Act  of  1930, 
as  amended  (1978)).  Rather,  importers 
were  required  to  post  other  securities 
such  as  bonds.  The  legal  basis  for  the 
requirement  of  cash  deposits  only  came 
into  effect  with  the  introduction  in  1978 
of  section  778  of  the  law  [see  The  Trade 
Agreements  Act  of  1979  (1979  Act). 
Because  the  1979  Act  repeatedly  linked 
the  words  "deposit"  and  "cash"  (see, 
e.g.,  sections  733(d)(2)  and  734 


(f)(2)(A)(iii)  of  the  1979  Act),  we 
interpreted  the  words  "amounts 
deposited"  in  section  778  to  refer  only 
to  cash  deposits  of  estimated 
antidumping  duties  upon  entry  and  not 
to  other  types  of  securities  such  as 
bonds  (see  Tapered  Roller  Bearings  Four 
Inches  or  Less  in  Outside  Diameter 
From  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  55  FR  22369  (June  1,  1990) 
(TRBs  74-79]).  Thus,  we  concluded  that, 
since  a  bond  is  not  cash,  it  does  not 
constitute  an  amount  deposited  within 
the  meaning  of  section  778  of  the  Act  of 
1979  (see  TRBs  74-79  at  22370).  hi 
addition,  there  was  no  provision  in  the 
1979  Act  which  provided  for  the 
immediate  conversion  for  existing 
antidumping  findings  from  bonds  to 
cash  (see  id.). 

Therefore,  because  the  1974-79 
reviews  were  conducted  pursuant  to  the 
law  in  effect  prior  to  the  1979  Act, 
which  did  not  require  cash  deposits,  the 
cash  deposit  requirement  is  irrelevant  to 
the  1974-79  period.  Therefore,  Koyo's 
funds  during  the  1974-79  reviews 
cannot  be  characterized  as  funds  which 
would  have  otherwise  been  required  as 
cash  deposits.  Thus,  Koyo  correctly 
excluded  from  its  adjustment 
calculation  any  consideration  of  that 
which  occurred  within  the  context  of 
the  1974-79  period. 

Finally,  as  we  explained  in  our 
response  to  Comment  1  above, 
depending  upon  a  respondent's  U.S. 
indirect  selling  expense  calculation 
methodology,  the  issue  of  whether  the 
adjustment  in  question  reflects  scope 
and  non-scope  merchandise  may  be 
irrelevant,  as  it  is  in  the  instant  case. 
During  the  POR  Koyo  manufactured 
TRBs  which  were  subject  to  both  the  A- 
588-054  and  A-588-604  cases,  AFBs 
subject  to  the  A-588-804  AFBs  order, 
and  other  merchandise  not  subject  to 
any  antidumping  duty  order.  KCU  sold 
TRBs,  AFBs,  and  other  products  in  the 
United  States.  In  addition,  Koyo  Seiko 
and  KCU  did  not  maintain  separate 
financial  statements  for  AFBs,  TRBs  and 
other  merchandise.  Because  these 
financial  statements  reflect  expenses 
incurred  for  all  sales  of  all  merchandise 
sold  during  the  POR,  Koyo  calculated  a 
U.S.  indirect  selling  expense  factor 
reflecting  all  merchandise,  not  only 
TRBs,  by  dividing  the  total  U.S.  indirect 
selling  expenses  incurred  for  all 
merchandise  sold  during  the  POR  by  the 
total  value  of  all  sales  of  all 
merchandise  during  the  POR.  However, 
prior  to  calculating  this  ratio,  Koyo 
removed  from  its  total  U.S.  indirect 
selling  expense  amount  those  expenses 
reported  elsewhere  in  the  response  and 
made  other  adjustments,  which 


included  the  adjustment  for  interest 
incurred  on  cash  deposits.  Because  the 
total  U.S.  indirect  selling  expense 
amount  reflected  expenses  for  all  sales 
(both  scope  and  non-scope),  the 
deductions  Koyo  made  from  this  total 
expense  correctly  reflected  all  sales  of 
all  merchandise.  However,  in  regard  to 
its  deduction  for  interest  on  cash 
deposits,  Koyo  only  deducted  from  the 
total  U.S.  indirect  selling  expense 
amount  those  interest  expenses  incurred 
on  TRB  cash  deposits.  Given  that  Koyo's 
total  U.S.  indirect  selling  expense 
amount  reflected  all  sales,  this  was  a 
conservative  calculation  in  tliat  Koyo 
effectively  left  in  its  allocated  expense 
amount  those  interest  expenses  incurred 
on  its  cash  deposits  for  non-TRB 
merchandise.  Thus.  Koyo's  inclusion  of 
these  expenses  within  its  U.S.  indirect 
selling  expense  amount  results  in  the 
overstatement  of  its  U.S.  indirect  selling 
expenses  and  a  greater  deduction  from 
USP.  Timken  argues  that  Koyo's 
adjustment  should  be  even  more 
limited,  suggesting  that,  because  this 
review  was  only  for  the  A-588-054 
case,  interest  expenses  incurred  on  cash 
deposits  for  A-588-604  TRBs  should 
not  be  deducted.  Given  that  the  expense 
amount  from  which  Koyo  is  making  its 
interest  on  cash  deposit  adjustment 
reflects  interest  expenses  related  to  all 
antidumping  duty  orders  applicable  to 
all  merchandise,  Timken's  suggested 
methodology  would  result  in  an  even 
greater  overstatement  of  Koyo's  U.S. 
indirect  selling  expenses  than  Koyo's 
current  methodology.  Therefore,  in  the 
instant  case,  the  issue  of  whether  the 
adjustment  must  be  scope-specific  is 
irrelevant  because  the  indirect  selling 
expense  amount  Koyo  is  adjusting 
reflects  all  sales  of  all  merchandise  and 
not  only  scope  merchandise.  If. 
however.  Koyo  calculated  and  reported 
scope-specific  U.S.  indirect  selling 
expenses  (those  only  incurred  for  the  A- 
588-054  case)  prior  to  making  the 
adjustment  for  interest  on  cash  deposits, 
we  would  have  expected  Koyo  to  adjust 
its  scope-specific  U.S.  indirect  selling 
expenses  for  those  interest  expenses 
incurred  on  cash  deposits  for  A-588— 
054  merchandise  only. 

Comment  3:  Timken  argues  that  the 
Department  incorrectly  based  its 
calculation  of  profit  for  Fuji's 
constructed  export  price  (CEP)  sales  on 
Fuji's  financial  statements  rather  than 
on  information  on  the  record  which 
would  yield  a  more  accurate 
calculation.  Timken  contends  that, 
because  the  COP  for  a  non-producer  like 
Fuji  is  its  acquisition  costs,  the 
Department  is  able  to  calculate  the 
profit  for  all  of  Fuji's  CEP  sales  by  using 


Fuji's  reported  acquisition  costs  as  well 
as  Fuji's  reported  U.S.  selling  and 
movement  expenses.  In  addition  to 
providing  a  sample  of  how  CEP  profit 
for  Fuji  should  be  calculated,  Timken 
also  states  that,  because  section 
772(d)(3)  of  the  Act  provides  for  CEP 
profit  to  be  calculated  using  a 
respondent's  reported  expenses  before 
using  a  respondent's  financial 
statements,  the  Department  should  alter 
its  calculation  of  Fuji's  CEP  profit  for  its 
final  results  of  review. 

Fuji  argues  that,  while  Timken  is 
correct  that  the  new  law  provides  a 
hierarchy  for  the  Department  to 
determine  the  proper  expenses  to  be 
used  for  calculating  CEP  profit,  Timken 
overlooks  that  the  SAA  clearly  indicates 
that  the  Department  will  "request  the 
information  necessary  to  determine  total 
expenses  under  the  first  alternative  if 
Commerce  is  conducting  a  cost  of 
production  investigation,"  and  "if 
Commerce  is  not  conducting  a  cost  of 
production  investigation,  the 
respondent  may  submit  the  necessary 
information  on  a  voluntary  basis"  (SAA 
at  155).  As  a  result,  Fuji  asserts,  the 
Department  should  only  use  the  first 
alternative  in  the  statute  if  there  is  a  cost 
investigation  or  if  the  respondent 
voluntarily  submits  the  necessary 
information.  Fuji  contends  that,  if  these 
circumstances  are  not  present,  the 
statute  explicitly  directs  the  Department 
to  resort  to  a  respondent's  financial 
reports  to  calculate  CEP  profit  (id.). 
Thus,  Fuji  maintains,  because  Fuji  was 
not  subject  to  a  cost  investigation  during 
the  POR  and  did  not  provide  the 
information  voluntarily,  the  Department 
acted  in  accordance  with  section  772 
(d)(3)  of  the  Act  by  using  its  financial 
reports  to  calculate  CEP  profit. 

Furthermore,  Fuji  contends,  Timken's 
argument  implies  that  Fuji's  reported 
acquisition  costs,  which  it  reported  for 
model  match  purposes,  are  a  surrogate 
for  the  detailed  expense  data  requested 
in  a  COP  investigation.  Fuji  argues  that 
the  Department  has  repeatedly  rejected 
the  notion  that  a  reseller's  acquisition 
costs  are  equivalent  to  COP  data. 

Fuji  also  rejects  Timken's  assertion 
that  the  £)epartment's  use  of  Fuji's 
financial  reports  led  to  an  inaccurate 
calculation  of  CEP  profit.  Fuji  maintains 
that,  even  though  its  financial 
statements  incorporate  data  on  other 
Fuji  product  lines,  this  is  of  no 
consequence  because  the  SAA 
recognizes  that  calculating  costs  from  a 
larger  product  line  is  not  distortive 
(SAA  at  155).  Finally,  Fuji  objects  to 
Timken's  suggested  calculation  of  Fuji's 
CEP  profit,  stating  that  Timken 
neglected  to  include  fundamental 
packing,  selling,  and  movement 


expenses  and  conunitted  other  errors 
which  serve  to  undermine  the  reliability 
and  credibility  of  Timken's  argument. 

Department's  Position:  We  agree  with 
Fuji.  Section  772(d)(3)  of  the  Act 
requires  the  Department,  in  determining 
CEP,  to  identify  and  deduct  from  the 
U.S.  starting  price  an  amount  for  profit. 
The  SAA  explains  that  this  profit  will 
be  calculated  by  "multiplying  the  total 
profit  by  the  percentage  determined  by 
dividing  total  U.S.  expenses  by  total 
expenses"  (SAA  at  154).  Section  772(f), 
the  special  rule  for  determining  profit, 
defines  total  expenses  as  "all  expenses 
in  the  first  of  the  following  categories 
which  applies  and  which  are  incurred 
by  or  on  the  behalf  of  the  foreign 
producer  and  foreign  exporter  of  the 
subject  merchandise  and  by  or  on  the 
behalf  of  the  United  States  seller 
affiliated  with  the  producer  or  exporter 
with  respecl  to  the  production  or  sales 
of  the  merchandise;  (1)  the  expenses 
incurred  with  respect  to  the  subject 
merchandise  *   *   *  if  the  expenses  were 
requested  by  the  administering 
authority  for  the  purpose  of  establishing 
NV  and  CEP;  (2)  the  expenses  incurred 
with  respect  to  the  narrowest  category  of 
merchandise  *   *   *  which  includes  the 
subject  merchandise;  or  (3)  the  expenses 
incurred  with  respect  to  the  narrowest 
category  of  merchandise  sold  in  all 
countries  which  includes  the  subject 
merchandise."  Thus,  section  772(f) 
establishes  a  hierarchy  of  methods  for 
calculating  total  expenses.  The  SAA 
clarifies  these  alternatives,  explaining 
that,  under  the  first  alternative, 
"Commerce  will  request  the  information 
necessary  *   *   *  if  Commerce  is 
conducting  a  COP  investigation"  (see 
SAA  at  155).  ff  there  is  no  COP 
information  the  SAA  states  that  the 
"respondent  may  submit  the  necessary 
information  on  a  voluntary  basis"  (see 
id.)  However,  if  the  information  is  not 
collected  in  the  course  of  a  COP 
investigation  or  submitted  by  the 
respondent  voluntarily,  the  Department 
will  then  resort  to  the  second  two 
alternatives.  The  SAA  states  that,  under 
the  second  two  alternatives,  "the 
information  will  be  obtained  from 
financial  reports"  (see  id.).  Finally, 
because  section  772(f)(2)(D)  of  the  Act 
and  the  SAA  instruct  the  Defiartment  to 
calculate  total  profit  on  the  same  basis 
as  total  expenses,  the  SAA  also  explains 
that  "no  distortion  in  the  profit 
allocable  to  U.S.  sales  is  created  if  total 
profit  is  determined  on  the  basis  of  a 
broader  product-line  than  the  subject 
merchandise,  because  the  total  expenses 
are  also  determined  on  the  basis  of  the 
same  expanded  product  line"  (see  id.). 

Because  we  did  not  conduct  a  cost 
investigation  of  Fuji  in  either  TRB 


review  of  the  1994-95  POR.  we 
determined  in  our  preliminary  results 
that  we  did  not  have  the  information 
necessary  to  calculate  CEP  profit  in 
accordance  with  the  first  alternative.  As 
a  result,  we  resorted  to  Fuji's  financial 
reports  for  the  POR  to  calculate  the  CEP 
profit  percentage  to  be  applied  to  U.S, 
expenses  to  calculate  the  CEP  profit 
amount  to  be  deducted  from  Fuji's  CEP 
sales.  In  its  arguments  Timken  suggests 
that,  because  Fuji  submitted  its 
acquisition  costs,  the  Department  has 
the  information  necessary  to  calculate 
profit  under  the  first  alternative. 
However,  the  only  information  we  have 
concerning  certain  costs,  such  as  general 
and  administrative  expenses,  is  from 
Fuji's  financial  statements.  Because  we 
do  not  have  all  the  actual  expenses 
necessary  to  calculate  a  CEP  profit 
percentage  based  on  the  first  of  the 
alternatives,  we  have  based  this 
information  on  Fuji's  financial 
statements,  in  accordance  with  section 
772(f)  of  the  Act  and  the  SAA  at  155. 

Comment  4:  Koyo  argues  that  the 
Department  incorrecUy  deducted  from 
USP  those  indirect  selling  expenses 
Koyo  incurred  in  Japan  for  its  U.S.  sales 
(export  selling  expenses).  Koyo 
contends  that  the  SAA  clearly  states 
that,  under  section  772(d)  of  the  Act, 
CEP  will  be  reduced  by  only  those 
expenses  and  profit  associated  with 
economic  activities  occurring  in  the 
United  States.  Citing  to  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France  et.  al..  61  FR  35713  (July  8, 1996) 
and  Calcium  Aluminate  Flux  from 
France.  61  FR  40396  (August  2,  1996), 
Koyo  contends  that  the  Department  has 
interpreted  section  772(d)  to  exclude  the 
deduction  of  export  selling  expenses 
from  USP  in  other  administrative  review 
proceedings  and  should  apply  the  same 
interpretation  in  these  final  results  of 
review  as  well. 

Timken  argues  that  under  the  law  in 
effect  prior  to  January  1, 1995.  the 
Department  made  an  adjustment  for 
those  indirect  selling  expenses  incurred 
in  Japan  for  Koyo's  U.S.  sales  because 
these  expenses  were  relevant  to  the  sale 
of  U.S.  merchandise.  Timken  asserts 
that,  because  the  definition  of  indirect 
selling  expenses  under  the  new 
antidumping  law  has  not  changed,  the 
Department  must  continue  to  make  this 
adjustment  to  USP.  For  example. 
Timken  states  that  the  Senate  indicated 
that  the  category  of  indirect  selling 
expenses  which  U.S.  prices  are  adjusted 
for  is  to  remain  the  same  as  imder  the 
old  law  (Committee  on  Finance, 
Committee  on  Agriculture,  Nutrition, 
and  Forestry,  Committee  on 
Governmental  Affairs,  Uruguay  Round 
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Agreements  Act.  S.  Rep.  No.  412, 103d 
Congress.  2d  Sess.  65  (1994)).  Timken 
also  contends  that  not  only  does  the 
SAA  support  this  position,  but  the 
Department  itself  has  indicated  that  in 
implementing  the  URAA  it  will  make 
"adjustments  to  constructed  export 
price  under  section  772(d)  of  the  Act  for 
expenses  associated  with  economic 
activities  in  the  United  States,  no  matter 
where  incurred"  [Antidumping  Duties; 
Countervailing  Duties.  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments.  61  FR  7308  (February 
27, 1996)  (Draft  Regulations]). 

Department's  Position:  We  agree  with 
Koyo.  It  is  clear  from  the  SAA  that 
under  the  new  statute  we  should  deduct 
from  CEP  only  those  expenses 
associated  with  economic  activities  in 
the  United  States.  The  SAA  also 
indicates  that  "constructed  export  price 
is  now  calculated  to  be,  as  closely  as 
possible,  a  price  corresponding  to  an 
export  price  between  non-affiliated 
exporters  and  importers"  (see  SAA  at 
823).  Therefore,  we  have  deducted  from 
CEP  only  those  expenses  associated 
with  commercial  activities  in  the  United 
States.  Our  proposed  regulations  reflect 
this  logic  at  351.402(b)  ("(t)he  Secretary 
will  make  adjustments  to  constructed 
export  price  under  772  (d)  for  expenses 
associated  with  commercial  activities  in 
the  United  States,  no  matter  where 
incurred"). 

Timken's  reference  to  the  SAA  to 
support  the  proposition  that  the  new 
law  is  not  intended  to  change  our 
practice  in  this  regard  is  misplaced. 
Timken  cites  various  provisions  of  the 
SAA  which  state  that  our  practice  with 
respect  to  "assumptions"  would  not 
change.  The  SAA  explains  that 
"assumptions"  are  selling  expenses  of 
the  purchaser  for  which  the  foreign 
seller  agrees  to  pay  (see  SAA  at  824). 
Thus,  if  the  home  market  producer 
agrees  to  pay  for  the  affiliated  importer's 
cost  of  advertising  in  the  U.S.  market 
the  Department  would  deduct  such  an 
expense  as  an  "assumption."  It  should 
be  noted  that  assumptions  are  different 
than  selling  expenses  incurred  in  the 
home  market  in  selling  to  the  affiliated 
importer,  which  are  not  incurred  "on 
behalf  of  the  buyer"  (i.e.,  the  affiliated 
importer).  Rather,  the  exporter  incurs 
such  expenses  on  its  own  behalf,  and  for 
its  own  benefit,  in  order  to  complete  the 
sale  to  the  affiliated  importer  (see  AFBs 
94-95  at  2124). 

In  this  case.  Koyo's  reported  selling 
expenses  at  issue  are  not  specifically 
associated  directly  to  commercial 
activity  in  the  United  States,  such  as  the 
subsidiary's  activity  of  selling  the 
merchandise  in  the  United  States. 
Rather,  the  expenses  at  issue  were 


associated  directly  with  the  sale 
between  Koyo  and  its  subsidiary  and 
were  incurred  prior  to  the  commercial 
activity  in  the  United  States.  Therefore, 
because  Koyo's  reported  export  selling 
expenses  did  not  represent  commercial 
activities  performed  in  the  United 
States,  we  did  not  deduct  these 
expenses  from  CEP  for  these  final 
results. 

Comment  5:  In  its  response  Koyo 
reported  those  inventory  carrying  costs 
(ICC)  it  incurred  in  the  United  States  for 
its  U.S.  sales  as  well  as  the  ICC  it 
incurred  in  Japan  for  TRBs  sold  in  the 
United  States.  Because  the  average 
number  of  days  a  TRB  spent  in 
inventory  in  the  United  States  was 
shorter  than  the  number  of  days  in 
which  KCU,  Koyo's  U.S.  subsidiary,  was 
required  to  pay  Koyo,  we  set  U.S.  ICC 
equal  to  zero,  added  the  number  of  days 
of  KCU's  payment  terms  to  the  number 
of  days  Koyo  reported  for  inventory  in 
Japan,  and  calculated  a  revised  ICC  for 
U.S.  sales  using  this  revised  number  of 
days  in  inventory  and  the  home  market 
borrowing  rate.  This  is  in  accordance 
with  our  practice  to  use  the  interest  rate 
applicable  to  the  foreign  parent's 
borrowings  in  calcidating  U.S.  ICC 
when  there  is  evidence  on  the  record 
that  the  foreign  parent  assumed  the 
financial  burden  of  this  imputed 
expense  through  delayed  payment  by 
the  U.S.  subsidiary  (see,  e.g..  Federal- 
Mogul  Final  Remand  ResiUts  at 
Comment  1  and  The  Timken  Company 
V.  United  States,  865  F.  Supp.  881  (OT 
1994)). 

Koyo  states  that  while  it  agrees  in 
principle  with  the  Department's 
recalculation  of  its  U.S.  ICC,  it  disagrees 
with  the  Department's  calculation  of  the 
number  of  days  in  inventory.  Koyo 
contends  that  the  Department's  method 
assiunes  that  a  TRB  will  be  held  in 
inventory  in  the  United  States  for  the 
same  number  of  days  as  KCU's  payment 
terms,  when,  as  the  record 
demonstrates,  the  number  of  days  in 
inventory  in  the  United  States  is  less 
than  the  number  of  days  of  KCU's 
payment  terms.  Koyo  contends  that,  as 
a  result,  the  Department's  recalculation 
of  its  U.S.  ICC  calculates  ICC  beyond  the 
period  for  which  TRBs  were  actually 
held  in  inventory  in  the  United  States. 

Department's  Position:  We  agree  with 
the  respondent.  When  recalculating 
Koyo's  ICC  for  its  U.S.  sales  of  TRBs,  we 
incorrectly  included  within  our 
calculation  of  the  revised  number  of 
days  in  inventory  for  U.S.  merchandise 
the  full  number  of  days  of  KCU's 
payment  terms  to  Koyo  Seiko,  despite 
the  tact  that  the  actual  number  of  days 
the  merchandise  spent  in  inventory  in 
the  United  States  was  less  than  the 


payment  terms.  As  a  result,  we  agree 
that  our  recalculation  overstates  Koyo's 
ICC  for  its  U.S.  TRBs  sales.  Therefore, 
for  these  final  results  we  have  corrected 
this  error  by  calculating  the  number  of 
days  in  inventory  for  Koyo's  U.S. 
merchandise  by  adding  to  the  number  of 
days  the  U.S.  merchandise  spent  in 
inventory  in  the  home  market  the  actual 
number  of  days  in  inventory  in  the 
United  States,  rather  than  the  niunber  of 
days  reflected  by  the  full  payment  terms 
between  KCU  and  Koyo  Seiko. 

Comment  6:  Koyo  states  that,  while  it 
does  not  challenge  the  Department's 
splitting  of  home  market  TRBs  sets,  the 
Department  incorrectiy  calculated  CEP 
and  CV  profit  after  it  split  Koyo's  home 
market  TRBs  sets  into  individual  cup 
and  cone  sales.  Koyo  asserts  that,  as  a 
result,  the  calcidation  of  home  market 
total  revenue,  total  cost  of  goods  sold, 
total  selling  expenses,  and  total 
movement  expenses,  includes  not  only 
the  amount  of  the  expense  for  home 
market  sets,  but  the  amoimts  for  the 
individual  components  of  the  set  as 
well.  Consequentiy,  Koyo  claims,  all 
home  market  elements  of  the 
Department's  CEP  and  CV  profit 
calculations  are  double-counted  and 
Koyo's  margin  calculation  is  distorted. 
Koyo  concludes  that  the  Department 
should  correct  this  error  by  either 
performing  its  set  splitting  after  its 
calculation  of  the  home  market  elements 
for  CEP  and  CV  profit,  or  by  identifying 
within  its  computer  program  for  Koyo 
those  cups  and  cones  split  frtim  home 
market  sets  and  excluding  them  frt>m 
the  CEP  and  CV  profit  calculations. 

Department's  Position:  We  agree  with 
Koyo.  By  performing  the  set-splitting 
portion  of  our  analysis  prior  to  our 
derivation  of  the  home  market  elements 
necessary  for  the  calculation  of  CEP  and 
CV  profit,  we  inadvertenUy  double- 
counted  home  market  total  revenue, 
total  cost  of  goods  sold,  total  selling 
expenses,  and  total  movement  expenses. 
We  have  corrected  this  error  for  these 
final  results  by  performing  our 
derivation  of  the  home  market  elements 
for  our  CEP  and  CV  profit  calculation 
prior  to  the  set-splitting  portion  of  our 
margin  calculation  computer  program 
for  Koyo. 

Adjustments  to  Normal  Value 

Comment  7:  Timken  disagrees  with 
Koyo's  allocation  of  those  home  market 
expenses  it  incurred  when  transporting 
bearings  from  its  plant  to  its  warehouses 
(pre-sale  freight).  Timken  contends  that, 
based  on  its  review  of  Koyo's  response, 
only  those  bearings  that  Koyo  sold  for 
ex{)ort  and  throu^  home  market 
affiliated  distributors  were  shipped  to 
warehouses.  Other  bearings  (e.g..  those 


sold  to  home  market  original  equipment 
manufacturers  (OEMs)),  appear  to  have 
been  stored  at  the  warehouse  located  at 
Koyo's  plant.  Timken  asserts  that, 
because  Koyo's  home  market  pre-sale 
freight  allocation  includes  the  sales  of 
all  bearings.  Koyo  actually  allocated  its 
pre-sale  freight  expenses  to  home 
market  sales  for  which  the  expense  was 
not  incurred.  As  a  result,  Timiken 
asserts,  the  Department  must  re-allocate 
and  re-calcidate  Koyo's  reported  home 
market  pre-sale  freight  expenses  to 
exclude  that  merchandise  which  was 
not  shipped  from  Koyo's  plant  to  one  of 
its  warehouses. 

Furthermore,  Timken  argues  that, 
when  reallocating  this  expense,  the 
Department  should  also  ensure  that  it  is 
allocated  equally  to  all  sales  for  which 
it  was  incurred.  Timken  contends  that, 
because  Koyo  inciured  this  expense 
equally  for  its  domestic  and  export 
saJes.  and  because  Koyo  was  unable  to 
report  the  expense  separately  for  its 
domestic  and  export  sales,  the  expense 
should  be  reported  equally  for  all  of 
Koyo's  home  market  and  U.S.  sales. 
However.  Timken  asserts,  while  Koyo 
calculates  the  same  pre-sale  freight 
allocation  ratio  for  its  home  market  and 
U.S.  sales.  Koyo  applies  the  ratio  to  U.S. 
transfer  prices  and  home  market  resale 
prices.  Timken  claims  that  Koyo's 
calculation  of  per-unit  pre-sale  freight 
expenses  for  U.S.  sales  on  the  basis  of 
transfer  prices,  rather  than  resale  prices, 
results  in  greater  expense  amounts 
reported  for  Koyo's  home  market  sales. 
Timken  states  that,  because  this  distorts 
the  commercial  reality  of  the  expense 
and  the  manner  in  which  it  was 
incurred,  the  Department  should 
reallocate  this  expense  accordingly. 

Koyo  maintains  that  its  response  to 
section  B  of  the  Department's 
questionnaire  explains  that  Koyo 
operates  two  central  warehouses  in 
order  to  distribute  the  foreign  like 
product  in  the  home  market.  Thus.  Koyo 
asserts.  Timken's  assertion  that  Koyo 
did  not  incur  home  market  pre-sale 
freight  for  certain  home  market  sales  is 
based  on  Timken's  failure  to  read  the 
relevant  section  of  Koyo's  response. 
Furthermore.  Koyo  asserts,  because 
Koyo  Seiko  incurred  all  pre-sale  home 
market  freight  expenses.  Koyo  properly 
allocated  the  expense  on  the  basis  of  the 
total  sales  value  of  Koyo  Seiko's  sales  of 
TRBs.  Koyo  argues  that  this  is  a  well- 
established  methodology  that  the 
Department  has  verified  and  accepted  in 
past  TRBs  and  AFBs  reviews,  and 
Timken  has  provided  the  Department 
with  no  evidence  that  would  compel  the 
Department  to  reject  this  methodology 
at  this  late  stage  in  the  instant 
proceeding.  In  addition,  Koyo  contends 


that  the  Department  has  already 
resolved  this  issue  in  a  closely  related 
context.  Koyo  states  that  in  its  Federal- 
Mogul  Final  Remand  Results  the 
Department  rejected  a  very  similar 
argument  in  which  Timken  claimed  that 
the  ICC  incurred  by  Koyo  Seiko  in  Japan 
for  U.S.  sales  should  have  been 
calculated  on  the  basis  of  KCU's  U.S. 
resale  prices  rather  than  Koyo  Seiko's 
price  to  KCU  (the  transfer  price).  Koyo 
contends  that  the  same  reasoning  the 
Department  applied  in  those  final 
remand  results,  in  which  it  determined 
that  the  relevant  sales  for  the  calculation 
of  the  ICC  expense  were  Koyo  Seiko's 
sales  to  KCU,  should  apply  here  as  well, 
and  the  Department  should  accept 
Koyo's  calculation  methodology  using 
the  sales  bom  Koyo  Seiko  to  KCU  as  the 
basis  for  its  home  market  pre-sale  freight 
expense  allocation. 

Department's  Position:  While  we 
agree  with  Timken  that  Koyo's 
questioimaire  response  does  indicate 
that  it  did  not  incur  pre-sale  freight 
expenses  for  certain  home  market  sales, 
we  disagree  with  Timken  that  Koyo's 
allocation  of  these  expenses  is  otherwise 
unreasonable.  In  its  response  Koyo 
reported  home  market  pre-sale  freight 
expenses  which  reflected  those 
expenses  it  incurred  when  transporting 
TRBs  destined  for  sale  in  both  the  U.S. 
and  home  markets  from  the  home 
market  plant  to  home  market 
warehouses.  While  Koyo  reported  these 
pre-sale  freight  expenses  for  all  of  its 
home  market  and  U.S.  export  sales,  its 
questionnaire  response  indicates  that 
there  are  certain  home  market  sales  for 
which  Koyo  did  not  incur  this  expense 
because  the  merchandise  was  not 
transported  from  the  plant  to  a 
warehouse  at  a  location  different  frtim 
the  plant.  For  example,  on  page  38  of  its 
section  B  response  to  our  questionnaire, 
Koyo  explains  that,  prior  to  sale,  not       '^ 
only  did  it  store  TRBs  at  its  two  home 
market  central  warehouses,  warehouses 
at  its  branch  and  sales  offices,  and  at  the 
warehouses  of  its  four  consolidated 
distributors,  but  it  also  stored  certain 
merchandise  at  its  plant  warehouse.  In 
the  proprietary  explanation  following 
this  description  on  page  38  Koyo  again 
indicates  that  there  are  certain  types  of 
home  market  sales  for  which  the 
merchandise  was  stored  at  its  plant 
warehouse.  In  addition,  on  page  25  of  its 
section  B  response,  when  explaining  its 
post-sale  home  market  freight  expenses, 
Koyo  states  that  it  incurred  post-sale 
freight  expenses  either  in  shipping 
merchandise  from  the  plant  directiy  to 
a  customer  or  when  transporting 
merchandise  from  a  warehouse  to  a 
customer.  Again,  the  impUcation  is  that 


there  are  certain  home  market  sales  for 
which  the  merchandise  is  shipped 
directiy  from  the  plant  to  a  customer 
and,  therefore,  is  not  transported  to  a 
warehouse  at  a  location  different  from 
the  plant.  Therefore,  we  agree  with 
Timiken  that  the  record  demonstrates 
that  there  are  certain  home  market  sales 
for  which  Koyo  did  not  inciu*  home 
market  pre-sale  freight  expenses. 

We  have  determined,  therefore,  that 
for  these  final  results  it  is  necessary  to 
(1)  reallocate  Koyo's  reported  home 
market  pre-sale  freight  expenses  such 
that  the  total  sales  value  of  those  home 
market  sales  for  which  the  expense  was 
not  incurred  is  excluded  from  the 
allocation  denominator,  and  (2)  apply 
the  expense  only  to  those  home  market 
sales  for  which  the  expense  was 
incurred.  However.  Koyo's  response 
does  not  enable  us  to  specifically 
identify  within  Koyo's  home  market 
database  those  sales  for  which  the 
expense  was  not  incurred.  In  light  of 
this,  we  have  determined  to  rely  on  facts 
available  to  determine  those  sales  for 
which  the  expense  was  not  incurred. 
Based  on  Koyo's  proprietary  narrative 
explanation  on  page  38  of  its  response, 
we  have  concluded  that  Koyo  most 
likely  did  not  incur  this  expense  on 
certain  sales  to  home  market  OEM 
customers.  While  we  recognize  that  it  is 
likely  that  not  all  of  Koyo's  home 
market  OEM  sales  were  exempt  from 
this  expense,  because  we  are  unable  to 
identify  exactiy  which  OEM  sales  were 
exempt,  we  have  appUed  non-adverse 
facts  available  and  recalculated  the 
expense  adjustment  by  (1)  removing 
from  Koyo's  reported  allocation 
denominator  the  total  sales  value  of 
Koyo's  home  market  OEM  sales  and  (2) 
applying  the  recalculated  expense 
adjustment  to  U.S.  sales  and  only  non- 
OEM  home  market  sales. 

However,  despite  the  fact  that  we 
have  determined  for  these  final  results 
that  Koyo's  pre-sale  freight  allocation 
denominator  is  overstated  and  the 
expense  was  reported  for  home  market 
sales  for  which  it  was  not  incurred,  we 
disagree  with  Timken  that  Koyo's 
allocation  otherwise  fails  to  reflect  the 
maiuier  in  which  the  expense  was 
actually  incurred.  In  general,  when  a 
respondent  relies  on  an  expense 
allocation  to  calcidate  its  per-unit 
adjustment  amounts,  we  require  that 
allocation  to  reflect  the  manner  in 
which  the  expense  was  actually 
incurred  (see,  e.g.,  TRBs  92-93  at  57635 
and  Certain  Fresh  Cut  Flowers  From 
Columbia:  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  61  FR 
42848  (August  19,  1996)).  hi  addition, 
we  examine  the  respondent's  allocation 
methodology  to  determine  if  there  is 
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internal  consistency  between  the 
numerator  and  denominator  and  within 
the  methodology  as  a  whole.  For 
example,  if  an  expense  is  allocated  on 
the  basis  of  total  sales  value,  as  is  the 
expense  at  issue  here,  the  expense 
amount  (the  numerator)  and  the  total 
sales  value  (the  denominator)  should 
reflect  the  same  pool  of  sales  such  that 
the  total  expense  amount  reported  by 
the  respondent  is  divided  by  the  total 
value  of  the  sales  for  which  the  expense 
was  actually  incurred.  Likewise,  the 
allocation  ratio  should  be  applied  to  the 
same  sales  price  reflected  in  the 
denominator.  For  example,  we  would 
not  accept  the  application  of  an 
allocation  ratio  to  gross  sales  price  if  the 
denominator  was  calculated  by  totaling 
the  value  of  all  sales  on  the  basis  of  a 
net  price. 

In  the  instant  case,  Koyo  Seiko,  the 
Japanese  parent,  incurred  the  pre-sale 
freight  expenses  at  issue  for  all 
merchandise,  whether  destined  for  sale 
to  the  U.S.,  third-country,  or  home 
market  (with  the  exception  of  the  home 
market  OEM  sales  described  above). 
Because  Koyo  does  not  maintain  its 
records  such  that  it  is  able  to  calculate 
the  total  expense  amount  incurred  for 
each  market,  it  was  unable  to  separately 
calculate  the  specific  pre-sale  freight 
expense  attributable  to  each  market. 
Therefore,  Koyo  used  as  its  allocation 
numerator  the  total  expense  amount 
incurred  by  Koyo  Seiko  for  all 
merchandise,  as  derived  from  Koyo 
Seiko's  sales  records. 

The  sales  for  which  this  expense  was 
inciured  were  Koyo  Seiko's  sales  to  all 
its  various  customers,  which 
encompassed  a  mix  of  affiliated  and 
unaffiliated  entities  in  both  the  export 
and  home  markets.  Thus,  Koyo 
calculated  its  pre-sale  freight  allocation 
denominator  by  totaling  the  value  for  all 
of  Koyo  Seiko's  sales  to  all  its 
customers,  as  derived  from  Koyo  Seiko's 
records.  While  for  these  final  results  we 
have  adjusted  this  denominator  to 
exclude  the  total  sales  value  of  home 
market  OEM  sales,  we  have  nevertheless 
preserved  Koyo's  basic  allocation 
methodology  for  the  following  reasons: 

Because  Koyo  Seiko's  customers 
encompassed  a  mix  of  affiliated  and 
unaffiliated  parties  in  both  the  home 
and  export  markets,  Koyo's  denominator 
includes  sales  values  which  reflect  both 
transfer  and  resale  prices.  Because  Koyo 
Seiko's  customer  in  the  United  States  is 
KCU.  its  wholly-owned  U.S.  affiliate, 
the  U.S.  sales  transactions  relevant  to 
Koyo's  allocation  are  those  between 
Koyo  Seiko  and  KCU.  Thus,  Koyo 
correctly  included  within  its 
denominator  the  total  value  of  its  sales 
to  KCU,  which  were  made  at  transfer 


prices.  Similarly,  in  the  home  and  third- 
country  markets  Koyo  Seiko  sold  to  both 
affiliated  and  unaffiliated  customers. 
Therefore.  Koyo  properly  included 
within  its  allocation  denominator  the 
total  value  of  Koyo  Seiko's  sales  to  its 
home  and  third-country  market 
customers,  some  of  which  were  made  at 
resale  prices  and  others  of  which  were 
at  transfer  prices.  Koyo's  methodology 
therefore  not  only  relies  on  a  nimierator 
and  denominator  which  reflect  the  same 
pool  of  sales,  but  its  denominator  is 
calculated  on  the  basis  of  the  value  of 
those  sales  for  which  the  reported  total 
expense  amount  was  actually  incurred. 

When  calculating  the  per-unit 
expense  adjustment  amount  for  each 
U.S.  and  home  market  transaction,  Koyo 
applied  its  allocation  ratio  (which  was 
the  same  for  all  sales)  to  the  appropriate 
imit  price.  For  U.S.  sales  it  applied  the 
ratio  to  the  transfer  prices  Koyo  reported 
between  Koyo  Seiko  and  KCU,  which 
were  the  U.S.  prices  upon  which  the 
expense  was  incurred  and  the  U.S.  sales 
values  reflected  in  Koyo's  allocation 
denominator.  For  home  market  sales, 
Koyo  applied  the  ratio  to  either  a  resale 
price  (for  unaffiliated  customers)  or 
transfer  price  (for  affiliated  customers) 
because  these  were  the  home  market 
prices  upon  which  the  expense  was 
incurred  and  the  home  market  sales 
values  reQected  in  the  allocation 
denominator. 

Timken  argues  that,  in  order  to 
properly  reflect  commercial  reality  and 
avoid  distortion.  Koyo  should  instead 
apply  its  expense  ratio  to  U.S.  resale 
prices,  the  price  of  the  sale  between 
KCU  and  the  first  unaffiliated  U.S. 
customer.  However,  Timken  overlooks 
the  fact  that  this  transaction  is  not  ihe 
sale  for  which  the  expense  was  actually 
incurred.  As  a  result,  Timken's 
proposed  methodology  would  neither 
reflect  the  maimer  in  which,  nor  the 
sales  upon  which,  Koyo  actually 
incurred  the  expense.  Timken's 
argument  also  ignores  the  fact  that 
Koyo's  allocation  denominator  includes 
not  only  U.S.  transfer  values  but  home 
market  and  third-country  transfer  values 
as  well.  Thus,  Timken's  assertion  that 
Koyo  always  calculates  the  home  market 
expense  adjustment  on  the  basis  of 
resale  prices  is  incorrect.  Rather,  the 
record  demonstrates  that,  for  sales  to 
affiliated  home  market  parties,  Koyo 
calculated  the  adjustment  on  the  basis 
of  the  transfer  price  between  Koyo  Seiko 
and  the  affiliated  home  market 
customer.  In  addition,  rather  than  argue 
that  ail  transfer  values  included  in 
Koyo's  denominator  should  be  excluded 
bom  the  allocation  methodology. 
Timken  limits  its  argument  to  only  U.S. 
transfer  prices  and  fails  to  demonstrate 


why  U.S.  transfer  values  are  an 
improper  factor  in  the  denominators 
calculation  while  home  market  and 
third-coimtry  transfer  values  are  not. 

Finally,  the  record  does  not  contain, 
and  Timken  has  not  provided,  any 
evidence  demonstrating  that  the  transfer 
prices  Koyo  reported  between  Koyo 
Seiko  and  KCU  are  uiueliable.  Rather, 
the  record  indicates  that  these  transfer 
prices  were  maintained  by  KCU. 
independent  of  the  antidumping 
proceedings,  within  the  ordinary  course 
of  business.  Furthermore,  we  note  that 
antidumping  proceedings  are  only  one 
of  the  forces  applicable  to  a 
respondent's  transfer  pricing  practices 
in  that  transfer  prices  are  also  subject  to 
Internal  Revenue  Service  audits  for  U.S. 
tax  purposes. 

Therefore,  based  on  the  above 
reasons,  we  do  not  agree  with  the 
petitioner  that  Koyo's  basic  allocation 
methodology  is  uiueasonable. 
Therefore,  for  these  final  results,  while 
we  have  recalculated  Koyo's  originally 
reported  allocation  ratio  to  exclude 
home  market  OEM  sales,  we  have  made 
no  other  changes  to  Koyo's  overall 
allocation  methodology. 

Comment  8:  Koyo  and  Fuji  disagree 
with  the  Department's  preliminary 
results  treatment  of  their  respective 
home  market  post-sale-price 
adjustments  (PSFAs) .  Koyo  argues  that 
the  Department's  denial  of  its  PSPAs  is 
based  on  an  overly  narrow 
interpretation  of  The  Timken  Company 
V.  United  States.  930  F.  Supp.  621  (CTT 
1996)  [Timken]  and  The  Tonington 
Company  V.  United  States.  818  F.  Supp. 
1563  (Crr  1993)  {Torringtonl],  aff'dQZ 
F.3d  (Fed.  Cir.  1996)  [Toningtonll), 
which  the  Department  interprets  as 
requiring  it  to  reject  home  market  FSPA 
adjustments  allocated  on  a  customer- 
and  scope-specific  basis.  Koyo  contends 
that,  in  Torrington  II.  rather  than 
prohibit  the  allocation  of  direct  home 
market  expenses,  the  CAFC  actually 
confirmed  its  earlier  decision  in  Smith 
Corona  Group  v.  United  States,  713  F.2d 
1568.  1580  (Fed  Cir.  1983)  that  the 
Department  may  treat  allocated 
expenses  as  direct  selling  expenses, 
provided  that  the  allocation  does  not 
distort  the  margin.  Koyo  further  asserts 
that  the  URAA  and  the  Department's 
draft  regulations  confirm  this  position. 
Koyo  states  that  the  SAA  explains  that 
the  Department  does  not  intend  to 
change  its  current  practice  of  allowing 
companies  to  allocate  direct  expenses 
when  transaction-specificy^porting  is 
not  feasible,  provided  that  the  allocation 
method  does  not  cause  inaccuracies  or 
distortions  (SAA  at  823-824).  Koyo  also 
asserts  that,  while  the  Department's 
draft  regulations  state  a  preference  for 


transaction-specific  reporting  of  direct 
expenses,  it  notes  that  allocated 
expenses  may  be  treated  as  direct 
expenses  when  transaction-specific 
reporting  is  not  feasible.  Koyo  further 
argues  that  its  allocation  of  its  home 
market  PSPAs  is  consistent  with  the 
CTT's  decision  in  Federal-Mogul  Corp.  v. 
United  States.  862  F.  Supp.  384  (OT 
1994)  that  direct  selling  expenses  be 
allocated  only  over  scope  merchandise. 
Therefore.  Koyo  concludes,  because  its 
home  market  PSPA  allocation 
methodologies  meet  the  requirements 
established  by  the  CAFC  and  the  OT  for 
the  treatment  of  direct  expenses,  the 
Department  should  accept  these 
adjustments  in  its  final  results  of 
review. 

Fuji  disagrees  with  the  Department's 
denial  of  its  reported  home  market 
rebate  adjustment.  Fuji  contends  that, 
while  its  allocation  methodology 
includes  non-scope  merchandise,  this 
was  necessary  because  it  is  the  basis 
upon  which  the  rebates  were  incurred. 
In  addition.  Fuji  asserts  that,  since  the 
same  rebate  amounts  are  paid  on  scope 
and  non-scope  merchandise,  its  use  of 
non-scope  merchandise  was  not  only 
appropriate,  but  it  accurately  allocated 
the  rebates  to  TRBs.  Furthermore.  Fuji 
asserts,  not  only  did  it  report  its  rebates 
on  a  dealer-specific  basis,  but.  while  it 
could  have  allocated  its  rebates  to  TRBs 
by  taking  a  portion  of  the  rebates  paid 
based  on  the  ratio  of  TRBs  purchased  to 
total  parts  and  accessories  purchased  by 
each  dealer,  as  suggested  by  the  CTT  in 
The  Tonington  Company  v.  United 
States.O  832  F.  Supp.  379  (OT).  this 
methodology  results' in  the  same 
allocation  for  each  dealer  as  its  current 
methodology. 

Fuji  also  contends  that,  even  if  the 
Department  disallows  its  rebates  as  a 
direct  adjustment  to  NV,  the  Department 
must  nevertheless  treat  its  reported 
rebates  as  indirect  selling  expenses.  Fuji 
claims  that  the  Department  routinely 
treats  those  home  market  PSPAs  which 
it  denies  as  direct  adjustments  to  NV  as 
indirect  selling  expenses,  even  if  the 
expense  allocation  includes  both  scope 
and  non-scope  merchandise. 

Timken  argues  that,  while  Koyo 
granted  its  home  market  PSPA's  on  a 
customer  and  model-specific  basis. 
Koyo  nevertheless  allocated  these 
adjustments  to  all  sales  to  a  given 
customer  during  the  POR.  Timken 
asserts  that  Koyo  therefore  allocated  the 
expenses  to  sales  for  which  the 
adjustments  were  not  actually  granted. 
Timken  states  that,  because  neither  the 
statute  nor  the  Department's  regulations 
allow  such  adjustments,  the  Department 
acted  properly  in  denying  all  of  Koyo's 
home  market  PSPAs  in  its  preliminary 


results  and  should  not  alter  its 
determination  for  these  final  results  of 
review. 

Timken  also  argues  that  the 
Department's  treatment  of  Fuji's  home 
market  rebates  was  correct  because 
these  rebates  were  (1)  incurred  and 
allocated  on  the  basis  of  sales  of  both 
scope  and  non-scope  merchandise.  (2) 
were  not  allocated  on  a  transaction- 
specific  basis,  and  (3)  were  not  granted 
as  a  fixed  and  constant  percentage  of  all 
sales  upon  which  they  were  incurred. 
Timken  argues  that,  not  only  has  the 
err  repeatedly  held  that  merchandise 
which  is  outside  the  scope  of  an 
antidiunping  duty  order  cannot  be  used 
in  the  calculation  of  antidumping  duties 
[Tonington  Company  v.  United  States, 
818  F.  Supp.  1563  (OT  1993)  and 
Federal-Mogul  Corp.  v.  United  States, 
918  F.  Supp.  386  (OT  1996)),  but  the 
Department  has  repeatedly  rejected 
adjustments  which  include  non-scope 
merchandise  within  their  allocations 
[TRBs  92-93  and  AFBs  93-94).         m 

Further.  Timken  contends  that,  while 
Fuji  claims  that  it  acciirately  allocated 
its  rebates  to  TRBs.  Fuji  foiled  to 
demonstrate  that  its  reported  amounts 
are  the  actiial  rebates  earned  on  its 
home  market  sales.  As  a  result.  Timken 
asserts,  it  is  not  evident  that  every  home 
market  sale  to  a  particular  customer  for 
which  Fuji  reported  a  rebate  adjustment 
was  eligible  for,  and  earned,  a  rebate.  In 
addition,  Timken  contends,  given  that 
Fuji's  rebates  were  not  transaction- 
specific  and  included  sales  of  non-scope 
merchandise.  Fuji  foiled  to  demonstrate 
that  its  rebates  were  granted  at  a  fixed 
and  constant  percentage  of  all  sales  such 
that  its  allocation  to  scope  merchandise 
yielded  the  exact  amount  of  per-unit 
rebate  nanted  on  TRB  sales. 

Finally.  Timken  argues  that  the 
Department  should  not,  as  Fuji  suggests, 
treat  Fuji's  rebates  as  indirect  selling 
expenses.  Timken  maintrn'rut  that  the 
CAFC  definitively  held  that  direct 
expenses,  such  as  rebates  and  other 
price  adjustments,  which,  by  their 
nature,  are  directly  related  to  particular 
sales,  cannot  be  treated  as  indirect 
selling  expenses  [Tonington  Hat  1050 
and  1051).  Timken  claims  that,  because 
Fuji's  rebates  are  clearly  direct 
expenses,  the  Department  correctly 
denied  this  adjustment  in  its 
preliminary  review  results  and  should 
not  alter  its  determination  for  these  final 
review  results. 

Departipent's  Position:  For  these  final 
results  we  have  accepted  claims  for 
discounts,  rebates,  and  other  billing 
adjustments  as  direct  adjustments  to 
price  if  we  determined  that  the 
respondent,  in  reporting  these 
adjustments,  acted  to  the  best  of  its 


ability  and  that  its  reporting 
methodology  was  not  unreasonably 
distortive.  We  did  not  treat  such  PSPAs 
as  direct  or  indirect  selling  expenses, 
but  rather  as  direct  adjustments 
necessary  to  identify  the  correct  starting 
price.  While  we  prefer  respondents  to 
report  these  adjustments  on  a 
transaction-specific  basis  (or,  where  a 
single  adjustment  was  granted  for  a 
group  of  sales,  as  a  fixed  and  constant 
percentage  of  the  value  of  those  sales), 
we  recognize  that  this  is  not  always 
feasible,  particularly  given  the 
extremely  large  volume  of  transactions 
involved  in  these  TRBs  reviews.  It  is 
inappropriate  to  reject  allocations  that 
are  not  unreasonably  distortive  in  fovor 
of  the  facts  otherwise  available  if  a 
respondent  is  imable  to  report  the 
information  in  a  more  specific  manner 
[see  section  776  of  the  Act  and  AFBs  94- 
95  at  2090).  Accordingly,  we  have 
accepted  these  adjustments  when  it  was 
not  feasible  for  a  respondent  to  report 
the  adjustment  on  a  more  specific  basis, 
provided  that  the  allocation  method 
used  by  the  respondent  did  not  cause 
unreasonable  inaccuracies  or 
distortions. 

In  applying  this  standard,  we  have  not 
'rejected  an  allocation  method  solely 
because  the  allocation  includes 
adjustments  granted  on  non-scope 
merchandise.  However,  such  allocations 
may  be  unacceptable  where  we  have 
reason  to  believe  that  a  respondent  did 
not  grant  such  adjustments  in 
proportionate  amounts  with  respect  to 
sales  of  scope  and  non-scope 
merchandise  and,  thus,  may  have 
resulted  in  unreasonable  distortions.  We 
have  examined  the  extent  to  which  non- 
scope  merchandise  included  within  the 
allocation  pool  is  diEferent  from  the    ■ 
scope  merchandise  in  terms  of  value, 
physical  characteristics,  and  the  manner 
in  which  it  is  sold.  Significant 
differences  in  such  areas  may  iiKTease 
the  likelihood  that  respondents  did  not 
grant  price  adjustments  in  proportionate 
amounts  with  respect  to  sales  of  scope 
and  non-scope  merchandise.  While  we 
carefully  scrutinize  any  such  differences 
between  scope  and  non-scope  sales  in 
terms  of  their  potential  for  distorting 
reported  per-unit  adjustments  on  the 
sales  involved  in  our  analysis,  it  would 
not  be  raasoiuble  to  require  respondents 
to  submit  specific  adjustment  data  on 
non-scope  merchandise  in  order  to 
prove  that  there  is  no  possibility  of 
distortion.  Such  a  requirement  would 
defeat  the  purpose  of  permitting  the  use 
of  reasonable  allocations  by  respondents 
that  have  cooperated  to  the  best  of  their 
ability  [see  AfBs  94-95  at  2091). 

Where  we  find  that  a  company  has 
not  acted  to  the  best  of  its  ability  in 
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reporting  the  adjiutment  in  the  most 
specific  and  non-distortive  manner 
feasible,  we  have  made  an  adverse 
inference  in  using  fiacts  available  with 
respect  to  the  adjustment,  pursuant  to 
section  776(b)  of  the  Act.  Therefore,  we 
agree  with  Timken  that,  when  we  find 
a  respondent  has  allocated  a  home 
market  PSPA  in  a  distortive  manner,  or 
if  we  determine  that  a  respondent  has 
not  acted  to  the  best  of  its  ability,  we 
should  deny  the  adjustment  rather  than 
treat  it  as  an  indirect  expense.  This  is  in 
accordance  with  the  CAFC's  decision  in 
Torrington  /J  at  1047-51.  However,  we 
note  that  Torrington  0  is  of  limited 
additional  relevance  to  the  issue  at  hand 
because  the  CAFC  did  not  address  the 
reasonableness  of  the  allocation 
methods  respondents  used  in  reporting 
the  PSPAs  in  question.  Although  the 
CAFC  appeared  to  question  whether 
price  adjustments  constituted  expenses 
at  ail  [see  Torrington  n  at  a.  15),  it 
merely  held  that,  assuming  the 
adjustments  were  expenses,  they  had  to 
be  treated  as  direct  selling  expenses 
rather  than  indirect  selling  expenses. 

In  addition,  we  have  included 
positive  (upward)  HM  price  adjustments 
[e.g.,  positive  billing  adjustments  which 
increase  the  final  sales  price)  in  our 
analysis.  The  treatment  of  positive  home 
market  billing  adjustments  as  direct 
adjustments  is  appropriate  because 
disallowing  such  adjustments  would 
provide  an  incentive  to  report  positive 
billing  adjustments  on  an  unacceptably 
broad  basis  in  order  to  reduce  NV  and 
margins.  That  is,  if  we  were  to  disregard 
positive  billing  adjustments,  which 
would  be  upward  adjustments  to  NV, 
respondents  would  have  no  incentive  to 
report  these  adjustments  in  the  most 
specific  and  non-distortive  manner 
feasible  [see  AFBs  94-95  at  2091). 

In  its  response  Koyo  claimed  direct 
adjustments  to  home  market  price  for 
two  types  of  billing  adjustments  and 
rebates.  Because  certain  of  Kayo's 
billing  adjustments  were  positive,  in 
accordance  with  our  policy,  we 
automatically  made  a  direct  adjustment 
to  Koyo's  reported  home  market  gross 
unit  prices  for  these  upward 
adjustments.  Concerning  those  billing 
adjustments  which  were  negative  [e.g., 
resulted  in  a  do%vnward  adjustment), 
based  on  our  examination  of  the  record 
in  this  review  and  our  verification  of 
Koyo's  records  in  past  reviews  of  the  A— 
588-054  case,  we  are  satisfied  that 
Koyo's  records  do  not  allow  it  to  report 
these  billing  adjustments  on  a 
transaction-specific  basis  and  that  Koyo 
acted  to  the  best  of  its  ability  in 
calculating  the  reported  adjustments  on 
as  narrow  a  basis  as  its  records  allowed. 
Furthermore,  because  Koyo's  allocation 


was  both'  scope-and  customer-specific, 
we  are  satisfied  that  Koyo's  reported 
billing  adjustments  are  reasonably 
accurate  and  non-distortive.  Therefore, 
for  these  final  results  we  have  made 
direct  adjustments  to  home  market  price 
for  both  Koyo's  negative  and  positive 
billing  adjustments. 

In  contrast  to  its  billing  adjustments, 
Koyo  reported  its  rebates  only  on  a 
customer-specific  basis.  While  we  are 
satisfied  that  Koyo  acted  to  the  best  of 
its  abiUty  in  reporting  this  adjustment 
insofar  as  its  records  did  not  allow  for 
it  to  report  the  adjustment  on  a  more 
sf>ecific  basis,  its  allocation  nevertheless 
included  non-scope  merchandise.  We 
therefore  examined  Koyo's  allocation  to 
determine  if  it  is  was  reasonably  non- 
distortive.  Our  review  of  the  record 
indicated  that  the  non-scope 
merchandise  included  in  Koyo's 
allocation  reflected  sales  of  bearings 
other  than  TRBs.  Not  only  has  our 
review  and  analysis  of  the  record  given 
us  IP  reason  to  believe  that  Koyo  is 
more  likely  to  grant  its  rebates  on  sales 
of  bearings  other  than  TRBs  than  it  is  on 
sales  of  TRBs,  but  we  note  that  Koyo  is 
primarily  in  the  business  of  selling 
bearings,  some  of  which  are  within  the 
scope  of  the  TRB  orders  and  others 
which  are  not.  While  we  recognize  that 
there  are  differences  in  bearings,  we 
have  not  foimd  that  the  scope  and  non- 
scope  bearings  included  in  Koyo's 
allocation  vary  significantly  in  terms  of 
value,  physical  characteristics,  nor  the 
manner  in  which  they  are  sold  such  that 
Koyo's  allocation  would  result  in  an 
luueasonably  inaccurate  or  distortive 
allocation.  Thus,  we  have  made  a  direct 
adjiistment  to  home  market  price  for 
Koyo's  rebates. 

Concerning  Fuji's  rebates,  our  review 
of  the  record  indicates  that  Fuji  granted 
two  difiierent  types  of  rebates,  both  of 
which  were  applicable  to  sales  of  all 
automobile  parts  (not  only  TRBs).  and 
both  of  which  were  granted  to  only 
those  dealers  meeting  the  specific 
requirements  of  the  individual  rebate 
program.  In  order  to  derive  the  rebate 
amount  it  reported  for  each  appropriate 
home  market  transaction,  Fuji 
calculated  dealer-specific  allocation 
ratios  by  dividing  the  total  rebate  paid 
to  a  dealer  during  the  POR  (for  all  parts 
sales)  by  the  total  value  of  all  parts  sales 
to  the  dealer  during  the  POR.  Based  on 
our  review  of  the  record,  we  are 
satisfied  that  Fuji  reported  these  rebates 
to  the  best  of  its  abifity  insofar  fiB  its 
records  allow  neither  the  reporting  of 
invoice-specific  rebates  nor  the 
identification  of  those  rebates  paid  to 
each  dealer  specifically  for  TRBs 
purchases.  Furthermore,  as  explained  in 
the  proprietary  version  of  the 


Department's  final  results  analysis 
memorandum  for  Fuji,  we  are  also 
satisfied  that  Fuji  reported  the  first  of 
these  rebates,  "Rebate  1,"  to  the  best  of 
its  ability  in  that  its  records  allow 
neither  the  reporting  of  invoice-specific 
rebates  nor  the  identification  of  those 
rebates  paid  to  each  dealer  specifically 
for  purchases  of  TRBs.  Fiuthermore,  as. 
explained  in  the  proprietary  version  of 
the  Department's  final  results  analysis 
memorandum  for  Fuji,  we  are  also 
satisfied  that  Fuji's  allocation 
methodology  is  not  unreasonably 
distortive  or  inaccurate. 

The  same  cannot  be  said  for  Fuji's 
other  rebate  program,  "Rebate  2."  Fuji 
reported  that  it  granted  these  rebates  not 
on  the  basis  of  the  dealers"  purchases 
from  Fuji  but.  rather,  on  the  basis  of  the 
dealers"  subsequent  sales  of  automotive 
parts.  In  reporting  "Rebate  2,"  however, 
Fuji  did  not  calculate  its  reported 
dealer-specific  allocation  ratios  using 
the  dealers'  total  sales  values.  Instead, 
Fuji  used  the  value  of  Fuji's  sales  to  the 
dealer.  The  use  of  this  amoimt  in 
calculating  the  dealer-specific  allocation 
ratios  for  "Rebate  2"  has  the  effect  of 
overstating  the  appropriate  amount  of 
the  rebates  granted.  In  addition,  as  Fuji 
based  the  "Rebate  2"  program  on  the 
total  value  of  the  dealers'  subsequent 
sales  of  TRBs  and  other  automotive 
parts.  Fuji  had  the  data  at  hand  to 
correctly  allocate  "Rebate  2"  on  the 
same  tuisis  as  originally  granted. 
Therefore,  unlike  "Rebate  1,"  we  find 
that  Fuji  did  not  act  to  the  best  of  its 
ability  in  reporting  "Rebate  2"  and, 
further,  used  an  allocation  methodology 
which  is  imreasonably  inacciuate  or 
distortive.  Therefore,  we  have 
disallowed  this  adjustment  for  these 
final  results. 

Comment  9:  Fuji  argues  that  the 
Department  incorrectly  treated  its 
reported  home  market  warranty 
expenses  as  indirect  selling  expenses. 
Fuji  contends  that  not  only  did  it  clearly 
provide  the  "direct  expense"  nature  of 
its  warranties  in  response  to  the 
Department's  questionnaire,  but  the 
Department's  questionnaire  itself 
identifies  warranties  as  a  common 
example  of  a  direct  expense. 

Tiinken  argues  that,  rather  than  treat 
Fuji's  home  market  warranty  expenses 
as  indirect  selling  expenses,  the 
Department  should  have  denied  the 
adjustment  in  its  entirety.  Timken 
asserts  that  Fuji's  response  indicate 
that  Fuji  allocated  its  home  market 
warranty  expenses  by  dividing  its  total 
warranty  expenses  for  all  replacement 
p>{irts  by  the  total  value  of  parts  and 
vehicle  sales  during  the  POR.  In  other 
words,  Timken  contends,  Fuji  allocated 
its  home  market  warranty  expenses  on 
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the  basis  of  sales  of  both  scope  and  non- 
scope  merchandise.  Timken  maintains 
that,  because  the  CIT  has  held  that  it 
caimot  allow  the  Department  to  accept 
a  methodology  which  allows  for  the 
inclusion  of  warranty  expenses  on  non- 
scope  merchandise  in  calculating 
adjustments  to  NV  [Federal-Mogul  Corp. 
V.  United  States,  862  F.  Supp.  384  (CTT 
1994)  [Federal-Mogul  H),  the 
Department  must  deny  Fuji's  home 
market  warranty  expense  adjustment  in 
its  final  results  of  review. 

Department's  Position:  Similar  to  our 
policy  concerning  PSPAs,  we  accept 
claims  for  home  market  direct  selling 
expenses  as  direct  adjustments  to  price 
if  we  determine  that  a  respondent 
reported  the  expense:  (1)  on  a 
transaction-specific  basis;  (2)  as  a  fixed 
and  constant  percentage  of  the  value  of 
sales  on  which  it  was  incurred;  or  (3)  on 
an  allocated  basis,  provided  that  it  was 
not  feasible  for  the  respondent  to  report 
the  expense  on  a  more  specific  basis  and 
the  allocation  does  not  cause 
imreasonable  distortions  (i.e.,  was  likely 
to  have  been  granted  proportionately  on 
sales  of  scope  and  non-scope 
merchandise).  In  addition,  in 
accordance  with  Torrington  U,  we 
disallow  any  allocated  home  market 
direct  selling  expenses  which  do  not 
meet  any  one  of  these  standards  (see 
AFBs  94-95  at  2098). 

Furthermore,  in  regard  to  warranty 
expenses,  the  Department  has  long 
recognized  that  it  is  not  possible  to  tie 
POR  warranty  expenses  to  POR  sales, 
since  the  warranty  expenses  can  be 
inc\UTed  on  pre-POR  sales.  Likewise,  a 
respondent  may  not  incur  warranty 
expenses  on  POR  sales  until  a  future 
time  period.  Therefore,  warranty 
expenses  generally  cannot  be  reported 
on  a  transaction-specific  basis  and  an 
allocation  is  necessary  [see  id.). 

In  its  response  Fuji  rep>orted  its 
warranty  expenses  using  an  allocation 
because  it  was  unable  to  tie  its  POR 
warranty  expenses  to  POR  sales.  While 
we  do  not  object  to  Fuji's  use  of  an 
allocation  in  this  instance,  we  are  not 
satisfied  that  Fuji's  allocation  is 
reasonably  non-distortive.  Fuji's 
reported  total  warranty  expenses  for  the 
POR  include  those  incurred  for  all 
automotive  parts,  not  only  TRBs.  In 
addition,  Fuji's  warranties  cover  the  full 
replacement  of  a  defective  automobile 
part,  including  all  parts  and  labor.  As  a 
result,  the  warranty  expense  amount 
reported  by  Fuji  includes  not  only  the 
cost  of  all  replaced  automobile  parts, 
but  the  labor  for  replacing  a  large  variety 
of  automobile  parts  as  well.  Considering 
the  fact  that  there  are  numerous 
automobile  parts  which  are  far  more 
expensive  and  far  more  labor-intensive 


to  replace  than  a  TRB  and,  likewise, 
numerous  parts  far  less  expensive  and 
more  easily  replaced  than  TRBs,  it  is 
highly  unlikely  that  Fuji  incurred 
warranties  for  TRBs  in  an  amount 
proportionate  to  other  automobile  parts. 
Therefore,  we  are  not  satisfied  that 
Fuji's  warranty  expense  allocation  is 
reasonably  non-distortive  and  we  have 
denied  this  adjustment  for  these  final 
results. 

Comment  10:  Timken  states  that  Koyo 
incorrectly  applied  its  allocation  ratios 
for  its  home  market  pre-sale  inland 
freight,  post-sale  inland  height,  credit, 
and  indirect  selling  expenses  to  its  gross 
unit  prices,  rather  than  to  unit  prices  net 
of  rebates  and  discounts.  Timken 
contends  that  Koyo's  response 
demonstrates  that  the  denominator 
Koyo  used  to  allocate  these  home 
market  expenses  reflected  its  total  home 
market  sales  value  net  of  rebates  and 
discounts.  However,  Timken  asserts, 
rather  than  apply  the  allocation  ratio  it 
calculated  for  each  expense  to  a  unit 
price  net  of  discounts  and  rebates,  Koyo 
instead  applied  its  allocation  ratios  to 
its  gross  home  market  unit  prices. 
Timken  claims  that,  as  a  result,  Koyo 
over-allocated  the  expenses  to  its  home 
market  sales.  Timken  concludes  that  the 
Department  should,  therefore, 
recalculate  these  per-unit  expense 
amounts  by  applying  Koyo's  reported 
allocation  ratios  to  home  market  luiit 
prices  net  of  discounts  and  rebates. 
Timken  also  states  that,  even  though  the 
Department  disallowed  Koyo's  home 
market  rebate  and  discount  adjustments 
to  NV,  the  Department  may  use  Koyo's 
reported  discoimt  and  rebate  amoimts  as 
facts  available  in  order  to  avoid  the 
over-allocation  of  the  expenses  at  issue 
while  still  denying  Koyo's  rebate  and 
discount  adjustments  to  NV. 

Koyo  argues  that  the  methodology  it 
used  to  calculate  its  home  market  pre- 
sale  inland  freight,  post-sale  inland 
freight,  credit,  and  indirect  selling 
expenses  is  well-established  and  has 
been  repeatedly  verified  and  accepted 
by  the  Department  in  all  past  TRBs  and 
AFBs  reviews.  Koyo  asserts  that, 
because  the  Department  has  never  found 
any  fault  witti  Koyo's  methodology  in 
the  patt.  it  should  again  accept  the 
methodologx  .as  reasonable  for  these 
final  review  results. 

Department's  Position:  We  disagree 
with  Timken.  While  Timken  asserts  that 
Koyo  has  e.xcluded  rebates  and 
discounts  from  the  denominators  it  used 
in  its  pre-sale  inland  freight,  post-sale 
inland  &«ight,  credit,  and  indirect 
selling  expenses  allocations,  Timken 
points  to  no  evidence  on  the  record 
demonstrating  this.  Furthermore,  based 
on  our  ovim  re-examination  of  the 


record,  we  have  foimd  no  evidence  that 
this  is  the  case.  Rather,  in  regard  to 
Koyo's  pre-sale  inland  freight  and  post- 
sale  inland  freight  allocations,  exhibit 
B— 4  of  Koyo's  response  indicates  that 
the  allocation  denominators  used  by 
Koyo  were  net  only  of  internal  sales 
between  Koyo  and  its  four  affiliated 
home  market  distributors.  There  is  no 
evidence  that  the  denominators  also 
excluded  rebates  and  discounts. 
Likewise,  we  found  no  evidence  on  the 
record  that  Koyo  excluded  rebates  and 
discounts  from  the  customer-specific 
total  sales  values  it  used  in  its  customer- 
specific  credit  allocations  or  the  total 
home  market  sales  value  used  in  its 
indirect  selling  expense  allocation. 
Furthermore,  while  we  did  not  verify 
these  allocations  for  these  reviews,  we 
note  that  Koyo's  allocation 
methodologies  are  identical  to  those 
which  Koyo  used  in  past  TRBs  reviews 
which  the  Department  did  verify.  Based 
on  o\xi  review  of  the  record  and  the  fact 
that  we  have  verified  these  allocations 
in  past  TRBs  reviews  without 
discrepancy  and  have  found  no 
evidence  in  past  verifications  that  Koyo 
excluded  rebates  and  discounts  fixim  the 
denominators  in  question  [see,  e.g.,  the 
Department's  1992-93  home  market 
verification  report  for  Koyo  dated 
November  28, 1995),  we  have  no  reason 
to  suspect  that  Koyo  misallocated  and/ 
or  overstated  these  adjustments  in  these^ 
reviews.  Therefore,  we  have  made  no 
changes  to  Koyo's  reported  home  market 
pre-sale  inland  freight,  post-sale  inland 
freight,  credit,  or  indirect  selling 
expenses  for  these  final  results. 

COP  and  CV 

Comment  1 1 :  Timken  states  that  in  ' 
the  computer  program  the  Department 
used  to  determine  the  preliminary 
results  margin  for  Koyo,  the  Department 
incorrectiy  excluded  sales  below  cost 
from  the  home  market  database  before 
U.S.  and  home  market  models  were 
matched  to  determine  like  merchandise. 
Tiinken  contends  that,  because  this  is 
contrary  to  the  Department's  policy  to 
use  CV  when  the  NV  of  the  like 
merclxandise  fails  the  cost  test,  the 
Department  should  correct  this  error  fipr 
its  final  review  results. 

Koyo  agrees  with  Timken  that  the 
Department  should  use  CV  when  a  U.S. 
TRB  matches  to  a  foreign  Uke  product 
which  has  biled  the  below-cost  test. 

Department's  Position:  We  agree  with 
both  the  petitioner  and  Koyo.  In  our 
preliminary  results  computer  program 
for  Koyo  we  inadvertently  omitted 
computer  programming  language  which 
would  result  in  CV  being  used  for  NV 
in  those  instances  where  the  U.S.  model 
matched  a  home  market  model  which 
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Called  the  below-cost  test.  We  have 
corrected  this  error  for  these  final 
results  of  review. 

Comment  12:  Koyo  argues  that,  for  the 
purpose  of  determining  whether  any  of 
Koyo's  home  market  sales  were  below 
cost,  the  Department  incorrectly 
compared  home  tnarket  prices  net  of 
indirect  selling  and  pacJdng  expenses  to 
CXDPs  which  included  indirect  selling 
expenses  and  packing.  Koyo  asserts  that, 
to  ensure  a  fair  and  balanced 
comparison,  the  Department  should 
deduct  &om  COP  all  indirect  selling  and 
packing  expenses  prior  to  comparing  it 
to  the  home  market  price  net  of  these 
expenses. 

Uepartment's  Position:  We  agree  with 
Koyo  and  have  deducted  from  COP  all 
indirect  selling  and  packing  expenses 
prior  to  comparing  COP  to  home  market 
prices  net  of  these  same  expenses. 

Comment  12:  Koyo  argues  that,  when 
calctilating  CV,  the  Department  added 
indirect  selling  expenses  and 
commissions  in  a  fixed  amount  rather 
than  applying  a  factor.  Koyo  asserts  that, 
in  doing  so,  the  Department  deducted 
the  exact  same  amount  of  indirect 
selling  expenses  and  commissions  in 
every  CV  calculation,  ignoring  the 
differences  in  sizes  and  types  of  TRBs. 
Koyo  contends  that  in  the  most  recent 
AFBs  review  (AFBs  94-95),  the 
Department  calculated  CV  expense 
amounts  on  a  transaction-specific  basis 
siich  that  the  calculated  expense 
accurately  reflected  the  actual  expenses 
which  would  have  been  incurred  had 
the  AFBs  model  been  sold  in  the  home 
market  above  cost.  Koyo  contends  that 
the  Department  should  adopt  the  AFBs 
approach  in  these  final  results  not  only 
because  it  is  more  accurate,  but  because 
it  is  consistent  with  the  Department's 
rejection  of  calculations  of  average 
expense  amounts  when  transaction- 
specific  calculations  are  possible. 

Department's  Position:  We  agree  with 
Koyo  and  have  made  the  appropriate 
changes  to  our  margin  calcuiation 
computer  program  for  Koyo  for  these 
final  results. 

Miscellaneous  Issues  Related  to 
AaMMment,  Level  of  Trade  (LOT),  the 
Arai's-Length  Test,  and  the  20% 
Di£kreace-iii-Mercluuidiae  (Difiner) 
Teat 

Comment  13:  Timken  states  that, 
because  the  Department  determined  that 
the  value  added  to  those  TRBs  imported 
by  Subaiu-Isuzu  Automotive  (SIA), 
Fuji's  manufacturing  U.S.  subsidiary,  for 
use  in  the  manufacture  of  automobiles 
in  the  United  States  substantially 
exceeded  the  value  of  the  imported 
TRBs,  in  the  preliminary  results  of 
review  for  Fuji  the  Department 


explained  that  it  would  use  the 
weighted-average  dumping  margins  it 
calculated  for  sales  of  identical  or 
similar  TRB  models  sold  as  replacement 
parts  by  Subaru  of  America  (SOA). 
Fuji's  U.S.  selling  subsidiary,  to 
determine  the  margin  for  those  TRBs 
imported  by  SLA.  Timken  contends  that, 
while  the  Department's  preliminary 
results  makes  it  clear  that  the 
Department  will  apply  SOA's  cash 
deposit  rate  to  SLA's  TRB  imports,  the 
Department  did  not  specifically  indicate 
at  what  rate  it  would  assess 
antidumping  duties  on  SlA's  imports. 
Timken  asserts  that,  (1)  because  the 
value  available  to  Customs'  for 
liquidation  purposes  is  the  transfer 
vajue  between  Fuji  and  SIA,  (2)  because 
there  is  a  difference  between  transfer 
and  resale  prices,  and  (3)  because  the 
E)epartment  has  already  calculated  an 
assessment  rate  for  Fuji  using  the  total 
entered  value  of  SOA's  imports  in  the 
denominator,  the  Department  should 
apply  this  assessment  rate  to  SIA's 
imports  as  well. 

Fuji  argues  that,  not  only  is  there 
nothing  within  section  772(e)  of  the  Act, 
the  statutory  provision  for  merchandise 
with  value  added  after  importation, 
directing  the  Department  to  use  the 
same  assessment  rate  for  each  importer, 
but  section  351.212(b)(1)  of  the 
Department's  proposed  regiilations 
indicates  that  assessment  rates  will  be 
specific  to  each  importer.  Therefore. 
Fuji  asserts,  the  Department  is  not 
required  to  apply  the  assessment  rate  it 
calculated  for  SOA  to  SIA's  imports. 
Furthermore,  Fuji  argues,  because  SIA  is 
not  a  reseller  of  TRBs,  as  is  SOA,  there 
is  no  reason  for  one  to  assume,  as 
Timken  does,  that  SIA's  transfer  values 
would  be  different  fit)m  its  TRB  resale 
prices  to  unrelated  U.S.  customers. 
Indeed,  Fuji  claims,  there  is  no  evidence 
on  the  record  to  support  any  such 
conclusion.  In  addition,  Fuji  contends, 
because  SIA  is  not  a  reseller  of  TRBs,  it 
would  be  grossly  unfair  for  the 
Department  to  apply  SOA's  assessment 
rate,  a  reseller's  assessment  rate,  to 
SIA's  imports. 

Therefore,  Fuji  asserts,  the 
Department  should  either  use  SOA's 
calculated  deposit  rate  as  SIA's 
assessment  rate,  or  calculate  a  new 
assessment  rate  for  SIA.  Fuji  maintains 
that,  because  SIA  is  not  a  reseller  of 
TRBs,  the  use  of  SOA's  cash  deposit  rate 
as  SIA's  assessment  rate  would  ensure 
an  accurate  assessment  of  SIA's  TRB 
imfKjrts.  Furthermore,  Fuji  argues,  the 
use  of  SOA's  cash  deposit  rate  as  both 
SLA's  cash  deposit  and  assessment  rate 
would  be  in  accordance  with  the 
Department's  policy  to  calculate  cash 
deposits  rates  which  correspond  as 


closely  as  possible  to  the  eventual 
assessment  rate. 

If  the  Department  decides  not  to  use 
SOA's  cash  deposit  rate  as  SIA's 
assessment  rate,  Fuji  asserts,  the 
Department  should,  in  the  alternative, 
calculate  a  separate  assessment  rate  for 
SIA  using  only  the  dumping  margins  the 
Department  calculated  on  sales  of  the 
identical  TRBs  imported  by  SOA.  Fuji 
states  that  in  the  preliminary  results  the 
Department  calculated  SOA's  cash 
deposit  rate  based  on  all  its  TRB 
imports.  However,  Fuji  asserts.  SIA  only 
imports  two  TRB  models.  Therefore. 
Fuji  concludes,  the  Dep)artment  should 
apply  to  SIA  an  assessment  rate  based 
only  on  SOA's  sale  of  the  identical  two 
TRB  models  and  not  the  SOA  rate  it 
calculated  based  on  SOA's  sales  of  all 
TRB  models.  Fuji  maintains  that  this 
approach  is  more  consistent  with 
section  772(e)  of  the  Act  and  results  in 
a  more  accurate  assessment  of  SIA's 
imports  because  it  is  based  only  on  the 
margins  the  Department  calculated  for 
the  identical  TRBs  imported  by  SOA. 

Department's  Position:  We  disagree 
%vith  Fuji.  Section  772(e)  of  the  new  law 
allows  us  to  determine  the  CEP  of 
further-processed  subject  merchandise 
in  a  manner  that  does  not  require  the 
calculation  and  subtraction  of  U.S. 
value  added  if  the  U.S.  value  added  is 
likely  to  exceed  substantially  the  value 
of  the  imported  merchandise  (this 
procedure  is  identified  in  the  Act  as  the 
"special  rule").  The  statute  further 
provides  that,  where  there  is  a  sufficient 
quantity  of  sales  of  identical  or  other 
subject  merchandise  sold  to  unaffiliated 
persons  and  the  use  of  such  sales  is 
appropriate,  the  Department  shall  use 
the  prices  of  such  sales  to  determine  the 
CEP  of  the  further-processed  subject 
merchandise.  If  there  is  not  a  sufficient 
quantity  of  sales  of  identical  or  other 
subject  merchandise,  or  if  the  use  of 
such  sales  is  inappropriate,  the 
Department  may  determine  CEP  of  the 
further-processed  subject  merchandise 
on  any  other  reasonable  basis. 

In  accordance  with  section  772(e).  in 
our  questioruiaire  we  request  that 
respondents  provide  information  to 
demonstrate  whether  the  value  added  to 
the  subject  merchandise  in  the  United 
States  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise.  If 
we  determine  that  it  is  likely,  we  will 
normally  not  require  the  respondent  to 
report  the  detailed  further- 
manufecturing  and  sales  information  for 
its  further- manufactured  sales.  In  this 
way,  section  772(e)  not  only  relieves  the 
Department  of  the  burden  of  the 
detailed  further-manufocturing  analysis 
which  would  be  required  to  determine 
the  CEP  of  further-manufactured  subject 
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merchandise  where  the  U.S.  value 
added  substantially  exceeds  the  value  of 
the  subject  merchandise,  but  it  has  the 
additionid  benefit  of  eliminating  the 
burden  on  a  respondent  to  collect  and 
submit  the  detailed  data  necessary  for 
the  Department  to  conduct  such  an 
analysis. 

However,  if  a  respondent's  U.S.  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise 
and  the  Department  chooses  not  to 
perform  a  detailed  further- 
manu&cturing  analysis,  in  accordance 
with  section  772(e)  of  the  Act,  we  will 
rely  on  surrogate  prices  to  determine  the 
dumping  margins,  if  any,  for  the  further- 
manufactured  subject  merchandise. 

In  the  instant  case,  SIA  imports  TRBs 
from  Fuji  for  the  sole  purpose  of  using 
the  TRBs  in  the  further  manufecture  of 
automobiles  in  the  United  States, 
whereas  SOA  imports  TRBs  for  the  sole 
purpose  of  reselling  the  merchandise  in 
the  U.S.  replacement  market  In  its 
response  Fuji  demonstrated  that  the 
value  added  in  the  United  States  to  all 
TRBs  imported  by  SIA  is  likely  to 
exceed  substantially  the  value  of  the 
TRBs.  Accordingly,  we  did  not  require 
Fuji  to  report  detailed  further 
manufacturing  and  sales  information  for 
SIA's  sales.  Therefore,  in  accordance 
with  section  772(e).  we  relied  on 
surrogate  prices  [i.e.,  those  of  SOA's 
sales  of  identical  and  other  subject 
merchandise)  to  determine  the  dumping 
margins  for  SIA's  sales. 

while  Fuji's  arguments  focus 
primarily  on  the  manner  in  which  the 
Department  should  calculate  a  separate 
assessment  rate  for  SIA,  this  issue  and 
Fuji's  assertions  are  moot  in  light  of  the 
feet  that  our  preference  to  calcufete 
importer-specific  assessment  rates  is 
limited  to  only  those  instances  where 
the  importer  is  not  related  to  the  foreign 
exporter.  This  is  to  prevent  one  importer 
trom  being  liable  for  antidumping  duties 
attributable  to  margins  found  on  sales  to 
a  different  importer.  In  those  instances 
where  the  importer,  or  importers,  are 
related  to  the  foreign  exporter,  we 
consider  the  related  parties  to  constitute 
one  corporate  entity  and  consider  the 
use  of  a  manufecturer/exporter-specific 
assessment  rate  to  be  appropriate  [see, 
e.g.,  TRBs  92-93  at  57648).  In  the  instant 
case,  because  both  SOA  and  SIA  are 
Fuji's  affiliated  U.S.  subsidiaries,  we 
consider  all  three  entities  to  constitute 
one  corporate  entity  and.  therefore,  find 
no  basis  for  the  calculation  of  SIA  or 
SOA-specific  dumping  margins,  cash 
deposit  rates,  or  assessment  rates.  Even 
if  section  772(e)  did  not  apply,  we  stiU 
would  not  calcufete  a  separate 
assessment  rate  for  SIA.  Rather,  because 
these  entities  constitute  a  single 


corporate  entity,  the  margins  we 
calculate  for  SLA's  sales  would  have 
been  combined  with  SOA's  in  order  to 
calculate  an  overall  Fuji-specific 
weighted-average  margin,  cash  deposit 
rate,  and  assessment  rate. 

In  addition,  there  is  no  evidence  on 
the  record  supporting  Fuji's  contention 
that  because  SLA  does  not  resell  TRBs 
for  the  replacement  market,  its  selling 
practices  are  significantly  different  from 
SOA  such  that  SOA's  assessment  rate  is 
inappropriate.  Fuji  has  provided  no 
information  which  suggests  that  the 
weighted-average  dumping  margin  for 
SIA's  sales  would  differ  significantly 
from  the  weighted-average  margin  we 
calculated  for  SOA's  sales,  nor  has  Fuji 
provided  any  information 
demonstrating  that  SIA  would  sell  at 
resale  prices  equivalent  to  the  transfer 
prices  it  paid  Fuji.  Rather,  the  evidence 
on  the  record  demonstrates  that  SIA 
would  most  likely  engage  in  selling  and 
pricing  practices  similar  to  SOA.  We 
therefore  have  no  basis  to  susp)ect  that 
the  application  of  SOA's  assessment  rate 
to  all  subject  merchandise  imported  by 
SOA  and  SLA  would  be  luireasonable. 

Comment  14:  Fuji  argues  that  because 
it  is  a  reseller  whicii  does  not  have 
access  to  the  variable  costs  of 
manufacturing  (VCOM)  and  total  costs 
of  manufecturing  (TCOM)  of  the  TRBs  it 
resells  in  the  U.S.  and  home  markets,  it 
agrees  with  the  Department's  use  of  its 
acquisition  costs  as  the  basis  for  the 
20%  difrner  test.  Fuji  contends  that  in 
those  cases  where  VCOM  and  TCOM  are 
available,  the  Department  allows  non- 
identical  home  market  models  to  be 
included  within  the  pool  of  potential 
home  market  matches  if  the  difference 
in  the  VCOMs  between  the  U.S.  and 
home  market  models  is  less  than  20 
percent  of  the  U.S.  model's  TCOM.  In 
other  words,  Fuji  states,  the  Department 
uses  the  U.S.  model's  costs  as  the 
benchmark  for  its  comparison.  However, 
Fuji  asserts,  rather  than  use  the  U.S. 
model's  acquisition  cost  as  the 
benchmark  for  the  20%  difrner  test  the 
Department  conducted  for  Fuji,  the 
Department  incorrectly  used  the  home 
market  model's  acquisition  costs  as  the 
basis  for  the  20%  difrner  comparison. 

Department's  Position:  We  agree  with 
Fuji.  In  our  margin  calcufetion 
computer  program  for  Fuji  we 
inadvertently  used  programming 
language  which  incorrectly  applied  the 
20%  difrner  test  We  have  corrected  this 
error  for  these  final  results. 

Comment  15:  Koyo  argues  that,  in 
order  to  ensure  a  fair  comparison 
between  NV  and  USP,  the  URAA 
implemented  section  773(a)(7)(A)  of  the 
Act,  which  provides  for  a  LOT 
adjustment  to  be  made  if  the  respondent 


demonstrates  that  different  LOTs  exist 
due  to  a  difference  in  selling  activities 
between  LOTs,  and  that  the  differences 
in  LOT  affect  price  comparability.  Koyo 
argues  that,  while  the  Department 
correctly  recognized  that  one  LOT,  a 
CEP  LOT,  existed  in  the  United  States, 
and  two  different  LOTs  existed  in 
Koyo's  home  market  (an  OEM  LOT  and 
an  after-market  (AM)  LOT),  the 
Department  nevertheless  incorrectly 
concluded  that  Koyo  did  not  meet  the 
statutory  requirements  for  a  LOT 
adjustment  Koyo  states  that  the 
Department  did  not  grant  Koyo  a  LOT 
adjustment  because  it  could  not  find  a 
LOT  in  the  home  market  the  same  as  the 
U.S.  CEP  LOT,  and  concluded  that  it 
fecked  the  data  necessary  to  determine 
whether  there  was  a  consistent  pattern 
of  price  differences  between  LOTs, 
based  on  Koyo's  home  market  sales  of 
TRBs.  Koyo  contends  that  this 
methodology,  in  which  the  Department 
requires  a  LOT  to  exist  in  the  home 
market  which  is  the  same  as  the  U.S. 
CEP  LOT  in  order  to  determine  if  a 
pattern  of  price  differences  exists 
between  established  home  maiiiet  LOTs, 
overlooks  the  feet  that  there  will  almost 
never  be  a  home  market  LOT  equal  to 
the  U.S.  CEP  LOT.  As  a  result,  Koyo 
asserts,  in  almost  every  CEP  situation, 
there  will  be  no  basis  upon  which  to 
grant  a  LOT  adjustment.  Koyo  further 
argues  that  in  this  case,  and  in  virtually 
every  case  involving  CEP  sales  thus  fex. 
the  Department  has  applied  this 
methodology  and  has  never  granted  a 
LOT  adjustment  in  CEP  calcufetions. 
Koyo  contends  that  this  prevents  a  feir 
comparison  between  NV  and  USP  and 
eviscerates  the  URAA's  entire  LOT 
adjustment  provision  in  CEP  cases. 

Furthermore,  Koyo  asserts,  the  feet 
that  a  LOT  like  the  U.S.  CEP  LOT  does 
not  exist  in  the  home  market  does  not 
mean  that  the  data  to  determine  a 
consistent  pattern  of  price  differences 
does  not  exist  Rather,  Koyo  claims,  in 
the  instant  case,  it  provided  the 
Department  with  exactly  the  type  of 
data  it  needs  to  determine  price 
comparability.  Koyo  contends  that  it 
provided  the  Department  with  a  home 
market  price,  which  reflects  the  price  of 
home  n^rket  TRBs  if  they  were  sold  at 
a  home  market  LOT  identical  to  the  U.S. 
CEP  LOT.  Koyo  sfetes  that  when  this 
"constructed  normal  value"  is 
compared  to  the  NV  of  its  home  market 
sales,  it  becomes  apparent  that  a  pattern 
of  price  differences  exists  between  the 
home  market  constructed  CEP  LOT  and 
the  other  two  home  market  LXTTs. 
Therefore,  Koyo  concludes,  because  it 
has  met  the  statutory  requirement  to 
demonstrate  that  a  pattern  of  price 
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difiiarences  exists  and  has  met  all  other 
statutory  requirements  for  a  LOT 
adjustment,  the  Department  is  required 
to  grant  Koyo  a  LOT  adjustment. 

Timken  argues  that,  in  CEP 
calculations,  the  only  way  the 
Department  can  determine,  in 
accordance  with  section  773(a)(7)(A)  of 
the  Act,  if  there  is  a  consistent  pattern 
of  price  differences  between  sales  at 
dififiarent  LOTs  in  the  country  in  which 
NV  is  determined  is  if  one  of  the  home 
market  LOTs  is  the  same  as  the  U.S.  CEP 
LOT.  Timken  asserts  that  Koyo's 
constructed  normal  values,  which  Koyo 
claims  reflect  the  prices  that  would  exist 
if  there  was  a  home  market  LOT  like  the 
U.S.  CEP  LOT.  do  not  serve  as  a  reliable 
substitute  for  the  absence  of  an  actual 
home  market  CEP  LOT.  Furthermore. 
Timken  claims  that  not  only  is  it 
unclear  which  of  Koyo's  constructed 
normal  values  is  the  analog  to  the  U.S. 
CEP  LOT,  but  Koyo's  deduction  of 
indirect  selling  expenses  to  derive  these 
constructed  normal  values  is  contrary  to 
the  underlying  premise  of  a  LOT 
adjustment.  Tiraken  states  that  the 
whole  purpose  of  a  LOT  adjustment  is 
to  adjust  for  those  price  differences 
which  are  not  reflected  in  selling 
expenses.  Therefore,  Timken  maintains, 
if  one  does  make  prices  at  different 
LOTs  equivalent  by  adjusting  for 
differences  in  selling  expenses,  as  Koyo 
does  in  this  case,  there  is  no  need  or 
statutory  basis  for  the  additional  LOT 
adjustment. 

Department's  Position:  We  agree  with 
Timken.  We  may  not  base  LOT 
determinations  or  adjustments  upon 
"constructed"  or  artificial  home  market 
levels.  Koyo's  constructed  normal  value 
LOTs  are  not  LOTs  at  which  Koyo 
actually  sold  TRBs  in  the  home  market 
during  the  POR.  Furthermore,  not  only 
do  we  rely  on  actual  starting  prices  in 
determining  whether  different  LOTs 
exist,  but  there  is  no  statutory  basis  for 
us  to  construct  LOTs  in  the  home 
market  or  elsewhere.  Therefore,  because 
Koyo  was  unable  to  demonstrate  a 
pattern  of  consistent  price  differences 
between  a  home  market  LOT  equivalent 
to  its  CEP  and  other  home  market  LOTs, 
we  did  not  have  the  information 
necessary  to  make  a  LOT  adjustment. 
However,  because  Koyo's  CEP  LOT  was 
less  advanced  than  its  HM  LOTs,  we 
made  a  CEP  offset  adjustment  to  NV  for 
all  our  comparisons  of  Koyo's  CEP  sales. 

Comment  16:  Fuji  argues  that  the 
Department's  99.5  percent  arm's-length 
test,  in  which  it  calculates  home  market 
customer-sp>ecific  weighted-average 
affiliated/unaffiliated  price  ratios  and 
excludes  bom  its  margin  caloUations  all 
sales  to  a  home  market  customer  if  its 
ratio  is  not  greater  than  99.5  percent,  is 


too  restrictive  and  inappropriately 
rejects  bona  fide  sales  to  affiliated  home 
market  customers  that  are  made  at  the 
same  prices  as  sales  to  unaffiliated 
home  market  customers.  Fuji  asserts 
that,  even  though  it  sold  from  the  same 
price  list  at  the  same  prices  to  all  home 
market  customers  during  the  POR  for 
any  given  product  during  any  given 
month,  the  Department's  arm's-length 
test  nevertheless  resulted  in  the 
exclusion  of  a  large  percentage  of  its 
affiliated  customer  sales  from  the 
Department's  preliminary  margin 
calculations. 

For  example.  Fuji  asserts  that  the 
Department's  reliance  on  POR-weighted 
average  prices  results  in  the  exclusion  of 
affiliated  party  sales  simply  because 
different  quantities  may  have  been 
purchased  by  an  affiliated  party  after  a 
monthly  price  change  took  effect  even 
though  the  prices  charged  to  affiliated 
and  unaffiliated  customers  during  any 
given  month  were  the  same.  In  addition, 
Fuji  contends  that  even  if  the  same 
number  of  units  are  sold  to  both  the 
affiliated  and  unaffiliated  customer,  all 
sales  to  the  affiliated  customer  will  fail 
the  test  even  if  a  majority  of  the  sales 
to  the  affiliated  customer  during  the 
POR  were  priced  higher  than  the  sales 
of  the  identical  product  to  the 
unaffiliated  customer. 

Fuji  claims  that,  to  avoid  these 
inaccuracies,  the  Department  should 
adopt  a  new  arm's-length  test  in  which 
individual  transactions  to  affiliated 
customers  are  determined  to  be  at  arm's 
length  unless  the  prices  to  the  affiliated 
customer  deviate  from  the  weighted- 
average  prices  to  unaffiliated  customers 
by  more  than  two  standard  deviations. 
Fuji  asserts  that  this  method  not  only 
better  reflects  commercial  reality,  but  it 
eliminates  abnormally  high  and  low 
priced  sales  while  still  ensuring  that 
only  those  affiliated-customer  sales 
prices  which  are  statistically 
compuirable  to  unaffiliated-party  sales 
prices  are  included  in  the  Department's 
margin  calculations. 

Fuji  further  asserts  that,  if  the 
Department  does  not  adopt  this  new 
test,  it  should  at  least  modify  its  existing 
arm's-length  test  such  that  it  would  use 
the  same  methodology,  but  apply  it  on 
a  monthly,  rather  than  a  POR.  basis.  Fuji 
explains  that  if  the  Department 
compares  the  average  monthly 
weighted-average  price  of  a  product  sold 
to  an  affiliated  customer  to  the  monthly 
weighted-average  sales  prices  of  the 
same  product  to  an  unaffiliated 
customer,  it  would  capture  the  fact  that 
Fuji's  monthly  average  sales  prices  to 
affiliated  and  unaffiliated  customers  are 
the  same.  In  this  way.  Fuji  concludes, 
the  Department  will  avoid  the  arbitrary 


results  produced  by  its  current  test  and 
correctly  include  within  its  margin 
calculations  those  sales  to  affiliated 
home  market  customers  which  were 
clearly  at  arm's  length. 

Timken  argues  that,  not  only  has  the 
err  ruled  on  several  occasions  that  the 
Department's  99.5  percent  arm's-length 
test  is  reasonable,  but  Fuji  has  failed  to 
demonstrate  that  this  test  is 
unreasonable  or  that  it  results  in 
distortions  of  price  comparability. 
Timken  concludes  that  the  Department, 
therefore,  should  continue  to  adhere  to 
its  established  arm's-length  test  in  these 
final  results  of  review. 

Department's  Position:  We  agree  with 
Timken.  Fuji  failed  to  provide  a  single 
example  from  its  own  data  supporting 
its  assertions.  Fuji  presents  only 
theoretical  examples  of  why  the  arm's- 
length  test  is  distortive  and  we  have  no 
basis  upon  which  to  conclude  that  our 
test  is  unreasonable.  In  addition,  our 
comparison  of  Fuji's  weighted-average 
net  prices  to  unrelated  customers  and 
related  customers  in  the  home  market 
clearly  demonstrated  that  Fuji  did  not 
always  sell  to  its  related  and  unrelated 
customers  at  the  identical  net  prices. 
Furthermore,  not  only  is  our  99.5 
percent  arm's-length  test  methodology 
well  established,  but  the  CIT  has 
repeatedly  sustained  this  methodology 
[see,  e.g..  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Sweden;  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  61  FR  15772  (April  9,  1996), 
Usinor  Sacilor  v.  United  States,  872  F. 
Supp.  1000  (CIT  1994)  [Usinor),  Micron 
Technology,  Inc.  v.  United  States.  893  F. 
Supp.  21  (CIT  1995)  [h4icron),  and  NTN 
Bearing  Corp.  of  America,  Inc.  v.  United 
States,  905  F.  Supp.  1083  (OT  1995)). 
In  addition,  in  Usinor,  the  CIT 
specifically  stated  that  "[gjiven  the  lack 
of  evidence  showing  any  distortion  of 
price  comparability,  the  court  finds  the 
application  of  Commerce's  arm's-length 
test  reasonable."  Likewise,  in  h4icron, 
because  the  CIT  found  that  the  plaintiff 
/respondent  failed  to  "demonstrate  that 
Commerce's  ciistomer-based  arm's 
length  test  inquiry  is  unreasonable"  and 
foiled  to  "point  to  record  evidence 
which  tends  to  undermine  Commerce's 
conclusion."  the  CIT  sustained  the  99.5 
percent  arm's-length  test,  given  the  lack 
of  evidence  showing  a  distortion  of 
price  comparability.  Therefore,  for  these 
final  results  we  have  not  altered  our 
99.5  percent  arm's-length  test  for  Fuji, 
and  have  continued  to  apply  the  test 
used  in  our  preliminary  results. 

Clerical  Errors 

Comment  1 7:  Koyo  argues  that  in  the 
Department's  preliminary  results 
computer  program  for  Koyo,  the 
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Department  incorrectly  adjusted  a 
quantity  value  which  was  already  net  of 
adjustments.  Koyo  argues  that,  to  correct 
this  error,  the  Department  should  either 
use  the  quantity  value  Koyo  reported 
net  of  adjustments,  or  calculate  its  own 
net  quantity  value  by  deducting  the 
quantity  adjustments  Koyo  reported  in 
its  response  from  the  gross  quantity 
value  Koyo  also  reported  in  its  response. 

Department's  Position:  We  agree  with 
the  respondent.  In  order  to  correct  these 
errors  for  these  final  results  we  have 
used  the  variable  which  reflects  that 
quantity  value  which  is  already  net  of 
adjustments. 

Comment  18:  Fuji  argues  that  in  its 
response  it  explained  that  the  date  of 
sale  for  its  EP  sales  was  the  purchase 
order  date  and  the  date  of  sale  for  its 
CEP  sales  was  the  invoice  date.  Fuji  also 
states  that,  while  it  reported  the  invoice 
and  purchase  order  dates  under  separate 
variables,  it  also  reported  another  sale 
date  variable  "SALEDTU"  which 
reflected  the  correct  date  of  sale, 
whether  the  reported  sale  was  an  EP  or 
CEP  sale.  Fuji  contends  that  in  the 
Department's  preliminary  results 
computer  program  for  Fuji,  the 
Department  incorrectly  used  the  invoice 
date  variable  for  all  of  Fuji's  EP  sales.  To 
correct  this  error,  Fuji  suggests  that  the 
Department  simply  use  the  "SALEDTU" 
variable,  where  appropriate. 

Timken  argues  that  the  Department's 
use  of  the  invoice  date  as  the  date  of  sale 
for  Fuji's  EP  sales  is  in  accordance  with 
its  new  policy  and  should  not  be  altered 
for  the  final  results  of  review. 

Department's  Position:  We  agree  with 
Fuji.  While  Timken  is  correct  that,  in 
recent  antidumping  reviews  of  other 
cases  the  Department  has  sent  to 
respondents  revised  questionnaires 
which  request  them  to  report  the 
invoice  date  as  the  date  of  sale  for  all 
sales,  it  was  not  our  practice  to  do  so  at 
the  time  we  issued  our  1994-95  TRBs 
questionnaires.  As  a  result,  we  had  no 
intention  of  requiring  the  respondents 
in  the  1994-95  TRBs  administrative 
reviews  to  report  their  date  of  sale 
information  in  this  manner  for  all  sales, 
and  our  use  of  the  invoice  date  as  the 
date  of  sale  for  Fuji's  EP  sales  was 
clearly  a  clerical  error  and  does  not 
reflect  the  application  of  this  new 
practice.  Therefore,  because  we  believe 
it  would  be  both  unreasonable  and 
unfair  to  apply  this  new  practice  now, 
a  practice  we  began  to  use  several 
months  after  our  receipt  of 
questionnaire  responses  in  the  1994-95 
TRBs  reviews,  and  because  we  have 
determined  that  the  proper  date  of  sale 
for  Fuji's  EP  sales  was  clearly  the 
pim:hase  order  date,  we  have  simply 
corrected  our  clerical  error  by  using 


Fuji's  reported  purchase  order  date  a$ 
the  date  of  sale  for  its  EP  sales. 

Final  Results  of  Review 

Based  on  our  review  of  the  arguments 
presented  above,  for  these  final  results 
we  have  made  changes  in  our  margin 
calculations  for  Fuji  and  Koyo.  Our 
preliminary  determinations  concerning 
no  shipments,  the  use  of  total  adverse 
facts  available,  and  the  terminations  of 
reviews  have  remained  unchanged  for 
these  final  results  [see  TRBs  94-95 
Prelim  at  7392). 

As  a  result  of  our  comparison  of  CEP 
and  EP  to  NV,  we  have  determined  that 
margin.s  exist  for  the  period  October  1 , 
1994,  through  September  30, 1995,  as 
follows: 


Manufacturer/reseller/expofter 


Mafgin 
(percent) 


For  the  A-688-054  Review 


Koyo  Seiko 

Fuji  

Kawasaki ... 

Yamaha 

Nigata 

Suzuki 


21.70 
11.48 
47.63 
47.63 
47.63 
47.63 


For  the  A-S88-604  Ravtew 


Fuji  

Honda  

Kawasaki 

Yamaha 

Ntgata 

Si^ukl 

Nittetsu 

Showa  Seiko 


(') 

V) 

40.37 

40.37 

40.37 

40.37 

V) 

0) 


^  No  shipments  or  sales  subject  to  this  re- 
view. The  firm  has  no  rate  from  any  segment 
of  this  proceeding. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  NV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  resiilts,  as 
provided  for  by  section  751(a)(1)  of  the 
Tariff  Act: 

(1)  The  cash  deposit  rates  for  the 
reviewed  companies  will  be  those  rates 
outlined  above; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  If  the 
exporter  is  not  a  firm  covered  in  these 


reviews,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigations,  but  the  manu£acturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  (4)  If  neither  the  exporter 
nor  the  manufacturer  is  a  firm  covered 
in  these  or  any  previous  reviews 
conducted  by  the  Department,  the  cash 
deposit  rate  for  the  A-588-054  finding 
will  be  18.07  percent  and  36.52  percent 
for  the  A-588-604  order  [see 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews;  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Fiiushed  and  Unfinished,  From  Japan 
and  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan,  58 
FR  51058  (September  30, 1993)).  All 
U.S.  sales  by  each  respondent  will  be 
subject  to  one  deposit  rate  according  to 
theproceeding. 

Tbe  cash  deposit  rate  has  been 
determined  on  the  basis  of  the  selling 
price  to  the  first  unrelated  customer  in 
the  United  States.  For  appraisement 
purposes,  where  information  is 
available,  the  Etepartment  will  use  the 
entered  value  of  the  merchandise  to 
determine  the  assessment  rate. 

Tliis  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in^  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C 
1675(aMl))  and  19  CFR  353.22. 

[)eted:  March  6. 1997. 
Robert  S.  LaKnsB*. 
Acting  Assistant  Secretaryfor  Impart 
Administration. 

(FR  Doa  97-6375  Filed  3-12-97;  8:45  am] 
BUJNQ  COM  3B10-0S-P 
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National  Oceanic  and  AtmosplMiic 

Administration 

PO.  020497A] 

Peer  Review  Panels;  Gulf  of  Mexico 
Red  Snapper  Research 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service,  is  accepting 
nominations  from  academic  institutions, 
state  fishery  management  agencies,  the 
fishing  industry,  other  interested  non- 
governmental organizations,  and  the 
public  for  membership  on  three  peer 
review  panels.  The  panels  are  being 
convened  under  section  407(a]  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Act),  to  review  the  basis  for 
management  of  the  red  snapper  stock  in 
the  Gulf  of  Mexico. 

Three  panels  of  independent  experts 
will  be  established  to  conduct  various 
parts  of  the  review  as  required  by  the 
Act.  The  Statistics  Review  Panel  will 
review  the  accuracy,  precision  and 
adequacy  of.t^e  commercial, 
recreational  and  charter  boat  red 
snapper  catch  and  effort  statistics.  The 
Economics  Review  Panel  will  review 
the  costs  and  benefits  analyses 
conducted  in  preparation  of 
Amendment  8  to  the  Reef  Fish  Fishery 
Management  Plan;  this  will  include  a 
review  of  all  reasonable  alternatives  to 
an  individual  fishing  quota  program  for 
the  red  snapper  fishery  in  the  Gulf  of 
Mexico.  The  Science  and  Management 
Review  Group  will  review  the  scientific 
and  management  basis  for  managing  the 
red  snapper  stock  in  the  Gulf  of  Mexico. 
The  Science  and  Management  Review 
Panel  will  be  charged  with  evaluating 
the  existing  scientific  information  and 
management  measures  for  red  snapper 
in  the  Gulf  of  Mexico  in  toto,  and  will 
include  the  results  from  the  statistics 
and  economic  reviews.  In  addition,  this 
panel  will  review  the  results  from  the 
1995  assessment  and  the  independent 
assessments  currently  being  conducted, 
the  appropriateness  of  the  scientific 
methods,  information,  and  models  used 
to  assess  the  status  and  trends  of  the  red 
snapper  stock,  and  the  appropriateness 
and  adequacy  of  the  management 
measures  in  the  fishery  management 
plan  for  red  snapper  for  conserving  and 
managing  the  Gshery.  Each  reviewer 


will  prepare  a  report  of  his/her  findings 
and  recommendations. 
DATES:  Nominations  must  be  received 
by  close  of  business  on  March  28,   1997. 
ADDRESSES:  Nominations  along  with  a 
listing  of  background,  experience  and 
credentials  are  to  be  submitted  to  the 
Director,  Office  of  Science  and 
Technology,  NMFS.  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Director,  Office  of  Science  and 
Technology,  at  (301)  713-2367. 
SUPPt-EMENTARY  INFORMATION:  The  Act 
requires  the  Secretary  of  Commerce 
(Secretary)  to  conduct  a  thorough  and 
independent  evaluation  of  the  scientific 
and  management  basis  for  conserving 
and  managing  the  red  snapper  fishery  in 
the  Gulf  of  Mexico.  Specifically  section 
407(a)  of  the  Act  requires  the  Secretary 
to,  "initiate  an  independent  peer  review 
to  evaluate:  (A)  the  accuracy  and 
adequacy  of  fishery  statistics  used  by 
the  Secretary  for  the  red  snapper  fishery 
in  the  Gulf  of  Mexico  to  account  for  all 
commercial,  recreational,  and  charter 
fishing  harvests  and  fishing  effort  on  the 
stock;  (B)  the  appropriateness  of  the 
scientific  methods,  information,  and 
models  used  by  the  Secretary  to  assess 
the  status  and  trends  of  the  Gulf  of 
Mexico  red  snapper  stock  and  as  the 
basis  for  the  fishery  management  plan 
for  the  Gulf  of  Mexico  red  snapper 
fishery;  (C)  the  appropriateness  and 
adequacy  of  the  management  measures 
in  the  fishery  management  plan  for  red 
snapper  in  the  Gulf  of  Mexico  for 
conserving  and  managing  the  red 
snapper  fishery  under  this  Act;  and  (D) 
the  costs  and  benefits  of  all  reasonable 
alternatives  to  an  individual  fishing 
quota  program  for  the  red  snapper 
fishery  in  the  Gulf  of  Mexico." 

Any  person  or  organization  may 
submit  nominations  for  any  of  the 
panels.  When  submitting  nominations, 
include  the  submitting  person  or 
organization's  name  and  affiliation 
along  with  a  detailed  listing  of  each 
nominee's  background,  experience  and 
credentials.  Nominees  for  any  of  the 
review  panels  must  have  outstanding 
scientific  or  management  credentials 
relevant  to  the  charge  to  the  panel. 
Nominees  may  be  made  from 
international  as  well  as  national 
scientific  bodies,  fishery  management 
organizations,  academia  or  similar 
organizations.  Members  will  be  selected 
by  a  panel  of  senior  NMFS  scientists  in 
consultation  with  appropriate  interested 
parties. 

To  avoid  conflicts  of  interest, 
nominees  who  have  been  directly 
involved  in  the  collection,  evaluation 
and  interpretation  of  information  used 


in  the  management  of  the  red  snapper 
or  shrimp  fishery  in  the  Gulf  of  Mexico 
or  in  the  management  of  red  the  snapper 
in  the  Gulf  of  Mexico  during  the  last  4 
years,  who  may  gain  financially  bom 
the  outcome  of  this  review,  or  whose 
immediate  family,  organization  or 
company  may  gain  financially  from  the 
outcome  of  these  reviews  will  not  be 
accepted. 

Each  review  panel  will  meet  one  or 
two  times.  At  least  one  of  these 
meetings  will  be  for  the  presentation  of 
information  to  the  panel  by  scientists, 
fishery  managers,  and  fishing  industry 
representatives;  a  second  meeting  may 
be  necessary  to  review  results  of 
additional  analyses,  or  to  discuss 
findings  and  recommendations.  In 
addition,  the  reviewers  may  caucus  by 
conference  call  to  discuss  review  plans 
or  the  result  of  particular  analyses.  Each 
panel  will  have  five  or  six  members.  A 
NMFS  scientist  will  serve  as  a 
facilitator/coordinator  for  the  panels. 

Format  of  the  Reviews 

The  reviews  will  require  that  each 
panel  meets  for  5  days.  The  first  2  days 
of  the  reviews  will  involve  scientists 
bom  NMFS,  fishery  management 
agencies,  academia  and  the  fishing 
industry  that  have  been  involved  in 
research  or  management  of  red  snapper 
in  the  Gulf  of  Mexico  or  as  part  of  the 
fishing  industry.  The  final  3  days  of  the 
review  will  be  reserved  for  panel 
deliberations  and  preliminary  report 
writing.  Following  the  panel  meeting, 
the  panel  will  work  by  correspondence. 
A  final  report  will  be  prepared  by  each 
of  the  reviewers  and  submitted  to  the 
Director  of  the  Office  of  Science  and 
Technology.  Additional  meetings  may 
be  necessary  to  discuss  issues  arising 
during  preparation  of  the  panel  report. 

Statistics  Review 

The  Statistics  Review  Panel  will 
consider  the  accuracy  and  adequacy  of 
fishery  statistics  for  the  red  snapper 
fishery  in  the  Gulf  of  Mexico  to  account 
for  all  commercial,  recreational,  and 
charter  fishing  harvests  and  fishing 
efiort  on  the  stock.  In  addition,  the 
Statistics  Review  Panel  will  consider 
the  collection  of  information  on  bycatch 
in  the  shrimp  trawl  fishery  in  the  Gulf 
of  Mexico  and  the  estimation  of  total 
bycatch  for  the  shrimp  fishery.  The 
Statistics  Review  Panel  %vill  consider 
the  current  data  collection  programs 
conducted  by  NMFS  and  states  which 
are  used  in  the  assessment  process 
including  the  cooperative  conunercial 
fisheries  statistics  program,  the  Marine 
Recreational  Fishery  Statistics  Survey, 
the  headboat  sampling  program,  the 
observer  program  which  collects 
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bycatch  information  for  the  shrimp 
fishery,  fishery  independent  surveys 
and  appropriate  state  sampling 
programs  such  as  those  conducted  by 
Texas  Parks  and  Wildlife.  The  goal  of 
this  review  is  to  examine  the  fishery 
information  collection  programs  in  the 
Gulf  of  Mexico  which  provide  the 
scientific  data  for  managing  the  fishery, 
setting  regulations,  determining 
allocations  and  conducting  stock 
assessments.  The  report  from  this 
review  will  be  part  of  the  information  to 
be  considered  during  the  Science  and 
Management  Review. 

EconcHnics  Review 

The  Economics  Review  Panel  will 
consider  the  data  which  are  available  to 
conduct  economic  inquiries  and  will 
review  and  evaluate  the  economic 
analyses  which  are  currently  available 
and  which  contribute  to  the 
understanding  of  the  economic 
ramifications  of  alternative  management 
strategies  for  red  snapper.  The  goal  of 
this  review  is  to  examine  the  analyses 
conducted  in  support  of  establishing 
and  individual  transferable  quota 
system  for  the  red  snapper  fishery  and 
determine  whether  the  analyses  were 
sufficient  and  whether  additional 
analyses  of  other  alternatives  are  called 
for. 

Science  and  Management  Review 

The  Science  and  Management  Review 
Panel  will  consider  all  aspects  of  the 
scientific  and  management  basis  for 
managing  the  red  Snapper  stock  in  the 
Gulf  of  Mexico.  The  review  will 
consider  the  appropriateness  of  the 
scientific  methods,  information,  and 
models  used  to  assess  the  status  and 
trends  of  the  Gulf  of  Mexico  red  snapper 
stock  and  their  usefulness  as  the  basis 
for  the  fishery  management  plan  for  the 
Gulf  of  Mexico  red  snapper  fishery,  and 
the  appropriateness  and  adequacy  of  the 
management  measures  in  the  fishery 
management  plan  for  red  snapper  in  the 
Gulf  of  Mexico  for  conserving  and 
managing  the  red  snapper  fishery  under 
the  Act.  The  goal  of  this  review  is  to 
examine  the  available  scientific  data 
relating  to  the  status  of  U.S.  Gulf  of 
Mexico  red  snapper  and  determine  the 
best  scientific  advice  to  be  derived  bom 
it  and  to  determine  whether  the 
preferred  management  options  are 
supported  by  the  scientific  advice. 

Dated:  March  7,  1997. 
Qiaiies  KarnelU, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Serrice. 
(FR  Doc.  97-6386  Filed  3-12-97;  8:45  am] 
■lUMa  COM  Mi»-ti-r 


[LD.  080407C] 

Marine  Manwnate;  CaUfomla  Sea  Uon 
Foraging  and  Predalion  on  Saimonlds 

AQBilCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  and 

request  for  comments. 


f:  NMFS  annoimces  the 
availability  of  an  Environmental 
Assessment  (EA)  that  examines  the 
environmental  consequences  of 
preventing  California  sea  lion  foraging 
and  predation  on  salmonids  at  the 
Willamette  Falls  in  Oregon.  The 
proposed  non-lethal  removal  of 
nuisance  marine  mammals  is  authorized 
under  the  Marine  Mammal  Protection 
Act  (MMPA). 

DATES:  Conunents  on  the  EA  must  be 
received  by  April  14, 1997. 
ADDRESSES:  Comments  on  the  EA 
should  be  addressed  to  William  Stelle, 
Jr.,  Administrator,  Northwest  Region, 
NMFS,  7600  Sand  Point  Way  NE, 
Seattie,  WA  98115.  Copies  of  the  EA 
may  be  obtained  by  writing  to  this 
address  or  by  telephoning  the  contact 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Scordino,  206-526-6143. 
SUPPLBIENTARY  INFORMATION:  Section 
109(h)(1)(C)  of  the  MMPA  (16  U.S.C. 
1361  et  seq.)  provides  Federal,  state,  and 
local  government  officials  with 
authority  to  take  marine  mammals  in 
the  course  of  their  official  duties.  Under 
this  authority  NMFS  and  Oregon 
Department  of  Fish  and  WildHfe 
(ODFW)  may  non-lethally  remove 
California  sea  lions  to  prevent  them 
from  preying  on  salmonids  at  the 
Willamette  Falls  fish  passage  facility  in 
Oregon  City,  OR. 

NMFS  has  determined  that  California 
sea  lions  at  the  Willamette  Falls  are  a 
"nuisance"  because  of  the  vulnerability 
of  setlmonids  to  predation  at  this 
location,  and  because  Willamette  Falls 
are  128  miles  (205  km)  bom  the  lower 
Columbia  River  estuary  where 
California  sea  lions  normally  occur. 
Since  1990,  California  sea  lions  have 
been  observed  in  the  lower  Willamette 
River  (between  the  foils  and  the 
confluence  with  the  Columbia  River) 
during  the  winter/spring  months  bom 
February  to  May  coinciding  with  the 
spawning  migrations  of  spring  chinook 
salmon  and  winter  and  summer 
steelhead,  and  the  downstream 
migration  of  smolts.  ODFW  has 
documented  sea  lions  foraging  near  the 
fishway  entrances  at  the  Willamette 
Falls  fishway  in  each  of  the  last  4  years 


and  preying  on  adiilt  spring  chinook 
salmon  and  steelhead.  In  recent  years, 
the  spring  chinook  salmon  and  winter 
steelhead  populations,  which  are  the 
only  native  salmonid  populations  above 
the  fiedls.  have  declined,  raising 
concerns  frtim  the  public  about  the 
potential  effects  of  sea  lions  foraging  on 
salmonids  migrating  through  the 
fishway  at  the  Willamette  Falls.  A 
preliminary  assessment  of  this  situation 
indicates  that  a  few  California  sea  lions 
are  returning  each  year  to  the  Falls  and 
that  the  number  of  sea  lions  involved 
may  be  increasing. 

In  response  to  concerns  over  the 
possible  impacts  of  increasing  predation 
on  returning  salmonids,  NMFS  and 
ODFW  propose  to  implement  a  program 
of  non-lethal  removal  measures  to 
prevent  sea  lion  predation  at  the 
Willamette  Fails  while  continuing  to 
monitor  the  resource  conflict  at  this  site. 
The  National  Environmental  Policy  Act 
(NEPA)  requires  that  federal  agencies 
conduct  an  environmental  analysis  of 
their  actions  to  determine  if  the  actions 
may  affect  the  environment. 
Accordingly,  NMFS  jointiy  prepared 
with  ODFW  an  EA  that  explores  the 
environmental  consequences  of  three 
alternatives:  (1)  No  action;  (2)  Non- 
lethal  removal  of  California  sea  lions 
(proposed  action);  and,  (3)  Lethal 
removal  of  sea  lions  foraging  at 
Willamette  Falls.  The  draft  EA  was 
prepared  in  accordance  with  NEPA  and 
implementing  regulations  at  40  CFR 
Parts  1500  through  1508  and  NOAA 
guidelines  conceminig  implementation 
of  NEPA  found  in  NCDAA 
Administrative  Order  216-6. 

Dated:  March  7, 1997. 
Hilda  Diax-Sohsro, 

Acting  Director.  Office  of  Protected  Resources, 

National  Marine  Fisheries  Senrice. 

[FR  Doc.  97-6385  Filed  3-12-97;  8:45  am] 

■LUNQOOOC  3610-22-F 


[UD.O3O607F] 

Quif  of  Mexico  Fishery  Management 
Council;  Public  MeeUng 

AGBICY:  National  Marine  Fishfflies 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the 
Mackerel  Stock  Assessment  Panel. 
DATES:  This  meeting  will  b^in  at  l.-OO 
p.m.  on  March  31, 1997,  and  will 
conclude  by  5:00  pjn.  on  April  4, 1997. 
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ADDRESSES:  The  meeting  will  be  held  at 
NMFS  Southeast  Fisheries  Science 
Center,  75  Virgmia  Beach  Drive,  Miami, 
FL. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Richard  L.  Leard,  Senior  Fishery 
Biologist:  telephone:  813-228-2815. 
8UPPI.EMENTARY  INFORMATION:  The 
Mackerel  Stock  Assessment  Panel 
members  will  meet  to  review  available 
data  on  the  Gulf  migratory  group  of 
Spanish  mackerel  and  the  Atlantic 
migratory  group  of  king  mackerel.  These 
data  will  include,  but  not  be  limited  to, 
commercial  and  recreational  catches, 
natural  and  fishing  mortality  estimates, 
and  recruitment.  The  panel  will  also 
update  the  stock  assessments  completed 
in  1996  for  both  the  Atlantic  and  Gulf 
migratory  groups  of  king  and  Spanish 
mackerel.  These  analyses  will  be  used  to 
determine  the  condition  of  the  stocks 
and  the  levels  of  acceptable  biological 
catch  for  the  1997-98  fishing  year. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Axme  Alford  at  the  Council  (see 
ADDRESSES)  by  March  24,'  1997. 

Dated:  March  7.  1997. 
Bruce  Moreliead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  LJoc.  97-6387  Filed  3-12-97;  8:45  am) 
MLUNQ  CODE  3S10-22-F 

[LD.  030997CI 

MM-Atlantic  Rshefy  ManagefiMfit 
Council;  Meetings 

AGBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council's  (Council) 
E)emersal  Species  Committee  and  the 
Atlantic  States  Marine  Fisheries 
Commission  will  hold  a  public  meeting. 
DATES:  The  meetings  will  be  held  on 
March  19, 1997,  from  3:00  p.m.  until 
5:00  p.m.  and  on  March  20, 1997,  from 
8:00  a.m.  until  noon. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Norfolk  Airport  Hilton.  1500  North 
Military  Highway,  Norfolk,  VA; 
telephone:  (800)  422-7474  or  (757)  466- 
8000. 


Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19901;  telephone:  ^ 
(302)674-2331. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-AUantic  Fishery  Management 
Council;  telephone:  (302)  674-2331 

SUPPI.EMENTARY  INFORMATION:  The 
purpose  of  these  meetings  is  to  discuss 
Amendment  10  rebuilding  schedule  and 
the  Stmimer  Flounder  Fishery 
Management  Plan. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joanna  Davis  at 
the  Council  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  March  7, 1997. 
Bruce  Morehsad, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-6250  Filed  3-12-07;  8:45  am) 
BNJJNQ  COOC  3610-22-F 


Modernization  Transition  Committee; 
Meeting 

ACTION:  Notice  of  public  meeting. 

TIME  AND  DATE:  March  18, 1997  &t>m 
8:00  a.m.  to  5:00  p.m. 

PLACE:  This  meeting  will  take  place  at 
the  Red  Lion  Inn,  400  Industry,  Astoria, 
Oregon. 

STATUS:  The  meeting  will  be  open  to  the 
public.  On  March  18,  1997,  9:00  a.m.  to 
10:00  a.m.  and  3:00  p.m.  to  3:30  p.m. 
will  be  set  aside  for  oral  comments  or 
questions  from  the  public.  « 

Approximately  50  seats  will  be  available 
on  a  first-come  first-served  basis  for  the 
public. 

MATTERS  TO  BE  CONSIDERED:  This 
meeting  will  cover:  consultation  of  85 
proposed  certification  packages,  and 
service  level  D  automation  criteria 
update. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Nicholas  Scheller,  National  Weather 
Service,  Modernization  Staff,  1325  East- 
West  Highway,  SSMC2,  Silver  Spring. 
Maryland  20910.  Telephone:  (301)  713- 
0454. 

Dated:  March  11, 1997. 
Nicholas  R.  Scheller, 
Manager,  National  Implementation  Staff. 
(FR  Doc.  97-6484  Filed  3-12-97;  8:45  am) 
MLUNQ  COOC  3S10-12-M 


P.D.  030697D] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Coimcil  will  hold  a 
meeting  of  its  Bottomfish  Task  Force. 
DATES:  The  meeting  will  be  held  on 
April  1, 1997,  from  9:00  a.m.  to  5:00 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Leiopapa  A  Kamehameha  Bldg. 
(State  Office  Tower),  235  South 
Beretania  Street,  Room  204,  Honolulu, 
HI  96813;  telephone:  (808)  522-8220. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1405,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
telephone:  (808)  522-8220. 

SUPPLEMENTARY  INFORMATION:  The  task 
force  will  meet  to  discuss  and  formulate 
limited  entry  alternatives  for  the  Mau 
Zone  bottomfish  fishery  in  the 
Northwestern  Hawaiian  Islands  and 
consider  other  business  as  required. 

Special  Acconmiodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  March  7,  1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-6388  Filed  3-12-97;  8:45  am) 
BIUMQ  CODE  aeiO-22-f 

P.O.0307V7B] 

Marine  Mammals;  Permit  No.  963 
(P532B) 

AGBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 

summary:  Notice  is  hereby  given  that 
Department  of  Marine  Biology,  Texas 
A&M  University,  P.O.  Box  1675, 
Galveston,  TX  77553  has  requested  a 
amendment  to  permit  No.  963. 
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DATES:  Written  comments  must  be 
received  on  or  before  April  12, 1997. 

ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Regional  Administrator,  Alaska 
Region,  NMFS.  P.O.  Box  21668,  Juneau, 
AK  99802-1668. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Conunittee  of 
Scientific  Advisors. 

SUPPLEMBITARY  INFORMATION:  The 
subject  amendment  to  permit  no.  963, 
issued  on  June  2,  1995  (60  FR  31450)  is 
requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
222.23). 

Permit  no.  963  authorizes  the  permit 
holder  to:  captxire  and  release  up  to  40 
Steller  sea  lion  pups,  40  adult  females 
and  40  juveniles  and  inadvertenUy 
harass  up  to  1000  in  Alaska  water. 

The  permit  holder  requests 
authorization  to:  increase  the  number  of 
pups  by  20  (10  in  each  of  two  locations); 
and  include  8  adult  males  (4  at  each  of 
two  locations). 

Dated:  March  6, 1997. 
Ann  0.  Terbosh, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
jFR  Doc.  97-6251  Filed  3-12-97;  8:45  am) 
BUJNO  CODE  3B10-22-F 


COMMITTEE  FOR  THE 
IMPLEMEHTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Umit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Mexico 

March  7, 1997. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit 

EFFECTIVE  DATE:  March  13, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6711.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Aathority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854):  Uruguay  Round  Agreements 
Act 

The  current  limit  for  Category  443  is 
being  increased  for  carryover. 

The  restrictions  and  consultation 
levels  in  the  October  17,  1996  directive 
to  the  Commissioner  of  Customs  do  not 
apply  to  NAFTA  (North  American  Free 
Trade  Agreement)  originating  goods,  as 
defined  in  Annex  300-B,  Chapter  4  and 
Annex  401  of  the  agreement,  hi 
addition,  restrictions  and  consultation 
levels  do  not  apply  to  textile  and 
apparel  goods  that  are  assembled  in 
Mexico  firom  fabrics  wholly  formed  and 
cut  in  the  United  States  and  exported 
from  and  re-imported  into  the  United 
States  under  U.S.  tariff  item  9802.00.90. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schwlule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263. 
published  on  December  17,  1996).  Also 
see  61  FR  54986,  published  on  October 
23, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  Annex  300(B)  of  the 
North  America  Free  Trade  Agreement, 
but  are  designed  to  assist  only  in  the 


implementation  of  certain  oi  its 

provisions. 

Troy  H.  Crihw, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Ayeemnnti 
March  7, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  17, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Mexico  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1997  and  extends  through 
December  31, 1997.  The  levels  established  in 
that  directive  do  not  apply  to  NAFTA  (North 
American  Free  Trade  Agreement)  originating 
goods,  as  defined  in  Annex  300-B,  Chapter 
4  and  Annex  401  of  NAFTA  or  to  goods 
assembled  in  Mexico  from  fabrics  wholly 
formed  and  cut  in  the  United  States  and 
exported  from  and  re-imported  into  the 
United  States  under  U.S.  tariff  item 
9802.00.90. 

Effiactive  on  March  13, 1997,  you  are 
directed  to  increase  the  limit  for  Category  443 
to  187,290  numbers ),  pursuant  to  the 
provisions  of  the  agreement  between  the 
CovemmenU  of  the  United  States,  Mexico 
and  Canada. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  «irithin  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  R  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doa  97-6338  Filed  3-12-97;  8:45  ami 
BILUNQ  CODE  3S1(M)n-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title  and  Associated  Form:  Vessel 
Operation  Report,  ENG  Form  3925. 
3925B,  and  3925P,  OMB  Number  0710- 
0006. 


I  The  limit  has  not  been  adpistMl  to  account  for 
any  impotts  expottad  after  Decsmber  31 .  1996. 
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Type  of  Request:  Extension. 

Number  of  Respondents:  1,398. 

Responses  Per  Respondent:  835. 

Annual  Responses:  195,708. 

Average  Rurden  Per  Response:  41 
minutes. 

Annual  Burden  Hours:  50,166. 

Needs  and  Uses:  The  Corps  of 
Engineers  (COE)  uses  ENC  Forms  3925, 
3925B.  and  3925P  as  the  basic 
instruments  to  collect  wateiirame 
commerce  statistics.  These  data 
constitute  the  sole  source  for  domestic 
vessel  movements  of  height  and 
passengers  on  U.S.  navigable  waterways 
and  haiixirs.  The  information  requested 
provides  the  origin,  destination, 
commodity,  and  tonnage  required  to 
perform  cost/benefit  studies  and 
provide  a  rationale  for  allocation  of 
resources  related  to  the  COE  navigation 
function.  These  data  are  also  critical  to 
the  enforcement  of  the  Hartxir 
Maintenance  Tax  authorized  under 
Section  1402  of  Public  Law  99-662. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Monthly. 

Respondent's  Obligation:  Mandatory. 

(M4B  Desk  Officer:  Mr.  )im  Laity. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Laity  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  U.S.  Army, 
COE,  Room  10202,  New  Executive 
Office  Building,  Washington,  EX:  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR. 
1215  Jefiiarson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  March  7, 1997. 
Patricia  L.  Toppii^B, 
Ahemate  OSD  Federal  Register,  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  97-6243  Filed  3-12-97;  8:45  ami 
MUMQ  COM  S00O-O4-M 


Mailing  of  the  DOO  Advisory  Group  on 
Eloctron  Oevicas 

AOBICY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

SUMMARY:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900.  Wednesday.  9  April  1997. 

ADDRESS:  The  meeting  will  be  held  at 
PaUsades  histitute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eliot  Cohen,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  DDR&E  to  the  Director,  Defense 
Advanced  Research  Projects  Agency  and 
the  Military  Departments  in  planning 
and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  developjnent 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Ehsplays  and  Lasers. 
The  review  will  include  details  of 
classified  defisnse  programs  throughout. 

In  accordance  %vith  section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C  App.  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C  552b(c)(l)  (1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  March  7, 1997. 
L.M.  Bynaaa. 

Alternate,  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  97-6244  Filed  3-12-97;  8:45  ami 


Office  Of  tho  Secretary  of  Defense 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  E)epartment  of  Defense, 
Advisory  Croup  on  Electron  Devices. 
ACTION:  Notice. 

summary:  Working  Group  C  (Electron- 
Optics)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Wednesday,  26  March  1997. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  jefierson  Davis  Highway, 
Suite  500,  Arlington.  VA  22202. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Elise  Rabin.  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington.  Virginia 
22202. 


SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  intiate 
with  indus^,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  incudes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout 

In  accordance  with  Section  10(a)  of 
Public  Law  92-463,  as  amended,  (5 
U.S.C.  App.  section  10(d)  (1994)),  it  has 
been  determined  that  this  Advisory 
Group  meeting  concerns  matters  listed 
in  5  U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  March  7, 1997. 

L.M.  Bjrnam, 

Alternate  OSD  Federal  Register  Liaiaon 
Officer.  Department  of  Defense. 

[FR  Doc.  97-6245  Filed  3-12-47;  8:45  am] 
MLUNO  OOK  9000-0«-«l 


Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

summary:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Thursday,  10  April  1997. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  MFORMATION  CONTACT: 
Walter  Gelnovatch,  AGED  Secretariat. 
1745  Jeffierson  Davis  Highway.  Crystal 
Square  Four,  Suite  500,  Arlington, 
Virginia  22202. 

SUPPLEMENTARY  MFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E.  to  the  Director 
Defense  Advanced  Research  Projects 
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Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective 
research  and  development  program  in 
the  field  of  electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout 

In  accordance  with  Section  10(d)  of 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  §  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §552b(c)(l)  (1994).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  March  7, 1997. 
L.M.  Bynnm, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-6246  Filed  3-12-97;  8:45  am] 

MLLMO  COOE  S00O-O4-M 


development  programs  which  the 
Military  Departments  propose  to  initiate 
with  indusfry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  §  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §552b(c)(l)  (1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  March  7, 1997. 
L.M.  Bynnm, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  97-6247  Filed  3-12-97;  8:45  am] 
BKUNQ  COOE  SOIXMM-M 


Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

agency:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

summary:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  aimounces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  8  April  1997. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500.  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT:  Joy 
Baumgarten,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  (ARPA)  and  the  Military 
Departments  in  planning  and  managing 
an  effective  and  economical  research 
and  development  program  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 


Defense  Science  Board  Tasic  Force  on 
Anti-Personnel  Landmine  Alternatives, 
Landmine  Detection  and  Demlning, 
and  Unexploded  Ordnance  (UXO) 
Clearance  Operations 

AGENCY:  Notice  of  advisory  committee 
meetings. 

ACTION:  The  Defense  Science  Board  Task 
Force  on  Anti-Personnel  Landmine 
Alternatives,  Landmine  Detection  and 
Demining,  and  Unexploded  Ordnance 
(UXO)  Clearance  Operations,  Phase  I 
vfill  meet  in  closed  session  on  March 
26-27  and  April  23-24,  1997  at 
Strategic  Analysis,  Inc.,  Arlington. 
Viivinia. 

Tne  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  examine 
US  landmine,  landmine  detection  and 
demining  efforts,  and  alternatives  to 
anti-personnel  landmines.  It  will  also 
examine  UXO  remediation,  active  range 
UXO  clearance,  and  explosive  ordnance 
disposal  (EOD)  efforts.  It  will  include  in 
this  examination,  the  relationship 
between  the  UXO/EOD  detection/ 
characterization/clearance  and 
neutralization  issues  and  landmine 
detection/neutralization  issues.  In 
accordance  with  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  P.L. 
No.  92-463,  as  amended  (5  U.S.C  App. 
n,  (1994)}.  it  has  been  determined  that 


these  DSB  Task  Force  meetings  concern 
matters  listed  m  5  U.S.C  §  S52(cMl) 
(1994).  and  that  accordingly  these 
meetings  will  be  closed  to  the  public 

Dated:  March  10. 1997. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense.  ' 

[FR  Doc.  97-6354  Filed  3-12-97;  8:45  am] 

BIUJNGCOOE  5000  04  M 

Defense  Science  Board  Task  Force  on 
Advanced  Modeling  and  Simulation  for 
Analyzing  Comt>at  CoiKepts  in  the 
21st  Century 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Advanced  Modeling  and 
Simulation  for  Analyzing  Combat 
Concepts  in  the  2l8t  Century  will  meet 
in  open  session  on  March  20-21 ,  1997 
at  the  Central  Florida  Research  Parii. 
Orlando.  Florida. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense. 

Persons  interested  in  further 
information  should  call  Mr.  Dave 
Bicksler  at  (703)  527-5410. 

Dated:  March  10, 1997. 
Patricia  L.  Topptnga, 

Alternate  OSD  Federal  Register  Liaiaon 

Officer.  Department  ofD^nse. 

[FR  Doc.  97-6355  Filed  3-12-97;  8:45  am] 

BaUNQ  COOE  SO0O-O4-M 


Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

agency:  HQ  AFSVA/SVOHL.  DOD. 
action:  Notice.' 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Headqtiarters 
Air  Force  Services  Agency  (HQ  AFSVA) 
annoimces  a  proposed  format  change  to 
the  existing  Air  Force  Form  3211, 
Customer  Comments  Card,  and  seeks 
public  comment  of  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
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infonnation  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  infonnation  to  be  collected;  and 
(d)  ways  to  mininiize  the  burden  of  the 
information  collection  on  respondents, 
including  thorough  use  of  automated 
coUection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  12, 1997. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
HQ  AFSVA,  Lodging  and  Laundry 
Branch  (HQ  AFSVA/SVOHL,  10100 
Reunion  Place,  Suite.  401  San  Antonio 
TX  78216-^138,  ATTN:  Lt  Col  Deb 
Kuennen  or  SMSgt  IDenise  Knebel). 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
HQ  AFSVA/SVOHL,  at  (210)  652-8875 
or  DSN  487-8875. 

Title,  Associated  Form,  and  OMB 
Number:  Customer  Comments,  AF  Form 
3211,  OMB  Number  0701-XXX. 

Needs  and  Uses:  Each  lodging  guest  is 
provided  an  AF  Form  3211.  The  AF 
Form  3211  gives  each  guest  the 
opportunity  to  comment  on  facilities 
and  services  received.  Completion  and 
turn  in  of  the  form  is  optional.  The 
information  collection  requirement  is 
necessary  for  Wing  leadership  to  assess 
the  effectiveness  of  their  Lodging 
program.  AF  Forms  3211  can  be  used  as 
background  dooimentation/supporting 
material  for  all  types  of  management 
decisions. 

Affected  Public:  AFI  34-246,  Air 
Force  Lodging  Program  specifies  who  is 
an  authorized  guest  in  Air  Force 
lodging.  Some  examples  of  the  public 
include  construction  contractors  and 
special  guests  of  the  Installation 
Commander. 

Annual  Burden  Hours:  16.67. 

Number  of  Respondents:  200. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  5 
minutes. 

Frequency:  On  occasion. 

SUPP1.EMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Each  guest  of  Air  Force  lodging  and 
its  contract  lodging  operations  are 
provided  access  to  AF  Forms  3211.  AF 
Forms  3211  give  each  guest  the 
opportimity  to  comment  on  facilities 
and  services  received  and  completion 
and  turn  in  of  the  form  is  optional.  The 
information  collection  requirement  is 
necessary  for  Wing  leadership  to  assess 
the  effectiveness  of  their  Lodging 


program.  321  Is  are  also  useful  as 
background  documentation/supporting 
material  for  all  types  of  management 
decisions.  They  are  also  reviewed  by 
higher  headquarters  during  lodging 
assistance  and  hinkeeper  Award 
competitions. 
Carolyn  A.  Lnnsford, 
Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-6291  Filed  3-12-97;  8:45  am] 
BtLUNG  CODE  3»ie-01-P 


Proposed  Cotiection;  Comment 
Request 

AGENCY:  Headquarters  Air  Force 
Communications  Agency,  Global 
Communications  Division  (HQ  AFCA/ 
SYX). 
ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  HQ  AFCA/ 
SYXM  (MARS)  announces  the  proposed 
reinstatement  of  public  information 
collection  and  seeks  public  conmient  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information* is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collected  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  12, 1997. 
ADDRESSES:  Written  conmients  and 
recommendations  on  the  proposed 
infonnation  collection  shoidd  be  sent  to 
Headquarters  Air  Force 
Conmiunications  Agency,  Global 
Communications  Division  (HQ  AFCA/ 
SYX),  Military  Affiliate  Radio  System 
(MARS),  ATTN:  Mr.  Harold  Collins,  208 
West  Losey  Street,  Room  3065,  Scott 
AFB  IL  62265-5234. 
FOR  FURTHER  MFORMATION  CONTACT:  To 
request  more  on  this  proposed 
information  collection  or  to  obtain  a 
copy  of  the  proposal  and  associated 
collection  instnmients,  please  write  to 
the  above  address,  or  call  HQ  AFCA/ 
SYX  (MARS)  at  (618)  256-3090. 

Title,  Associated  Form,  and  OMB 
Number:  USAF  MARS  Equipment 
Request  (AF  Form  3660). 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 


issue  excess  government  equipment  to 
MARS  affiliates. 

Affected  Public:  Amateur  Radio 
Operators  who  have  volunteered  their 
services  and  support  to  the  US  Air  Force 
MARS  pro-am. 

Annual  Burden  Hours:  167. 

Number  of  Respondents:  200. 

Responses  per  Respondent:  5. 

Frequency:  On  occasion.  When  an 
affiliate  requests  a  piece  of  equipment  to 
support  his  MARS  position. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

The  respondents  are  Amateur  Radio 
Operators  who  have  voluntarily  joined 
USAF  MARS  to  support  the  MARS 
mission  with  their  own  equipment. 
However,  because  of  their  assigned 
position  they  are  required  to  obtain  a 
capability  and  the  Air  Force  supports 
these  individuals  with  excess 
equipment  to  support  these  assigned 
positions.  The  AF  Form  3660  is  the 
justification  to  obtain  excess  equipment 
and  is  approved/disapproved  t>ecause  of 
the  assigned  position. 
Carolyn  A.  LnnsfiDrd, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-6292  Filed  J-12-97;  8:45  am] 

BiLUNO  cooc  ano-oi-p 


Proposed  Collection;  Comment 
Request 

AGENCY:  Headquarters  Air  Force 
Communications  Agency,  Global 
Communications  Division  (HQ  AFCA/ 
SYX). 
ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  HQ  AFCA/ 
SYXM  (MARS)  announces  the  proposed 
reinstatement  of  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Conmaents  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoised  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collected  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  infonnation  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  12, 1997. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
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information  collection  should  be  sent  to 
Headquarters  Air  Force 
Communications  Agency,  Global 
Conmiunications  Division  (HQ  AFCA/ 
SYX).  Military  Affiliate  Radio  System 
(MARS),  ATTN:  Mr.  Harold  Collins,  208 
West  Losey  Street,  Room  3065,  Scott 
AFB  IL  62265-5234. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  on  this  proposed 
information  collection  or  to  obtain  a 
copy  of  the  proposal  and  associated 
collection  instruments,  please  write  to 
the  above  address,  or  call  HQ  AFCA/ 
SYX  (MARS),  at  (618)-256-3090. 

Title,  Associated  Form,  and  OMB 
Number:  MARS  Repeater  Application 
and  Registration  (AF  Form  3662). 

Needs  and  Uses:  The  information 
collected  is  required  to  issue  repeater 
licenses  for  repeaters  in  support  of  the 
MARS  mission. 

Affected  Public:  Amateiu  Radio 
Operators  who  have  volunteered  their 
services  to  support  the  US  Air  Force 
MARS  program  and  procuring  and 
supporting  a  repeater.  These  repeaters 
require  a  license  prior  to  transmitting. 
The  information  on  the  AF  Form  3662 
is  required  to  obtain  the  license. 

Annual  Burden  Hours:  248. 

Number  ef  Respondents:  124. 

Responses  per  Respondent:  1. 

Frequency:  On  occasion.  When  an 
affiliate  requests  authorization  to 
operate  a  repeater  on  an  assign  military 
frequency  assignment. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collectioii 

The  respondents  are  Amateur  Radio 
Operators  who  have  voluntarily  joined 
USAF  MARS  to  support  the  MARS 
mission.  These  individuals  request  to 
put  repeaters  on  assigned  military 
frequencies  to  support  MARS  missions 
in  their  local  area.  These  repeaters  are 
required  to  be  coordinated  through 
Headquarters  Air  Force  Frequency 
Management  Agency  (HQ  AFFMA). 
These  forms  allow  the  affiliates  to 
submit  a  request  for  repeater 
coordination  and  approval. 
Carolyn  A.  Lnnsford, 
Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-«2g3  Filed  3-12-97;  8:45  am] 
MLUNQ  CODE  aaio-oi-p 


HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  Information  Systems  & 
Technology  Panel  Meeting,  relating  to 
the  DDRatE  Technology  Area  Review 
and  Assessment  (TARA)  Team,  in 
support  of  the  HQ  USAF  Scientific 
Advisory  Board,  will  meet  on  March 


17-21. 1997  at  CECOM,  Ft  Monmouth, 
NJ  from  8  a.m.  to  5  p.m. 

The  purpose  of  the  meeting  is  to 
assess  the  progress  being  made  toward 
achieving  S&T  objectives  stated  in  the 
Defense  S&T  Strategy,  the  Joint 
Warfighting  S&T  Plan,  and  the  Defense 
Technology  Area  Plans  (DTAPs). 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b 
of  Tide  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  Lnnsford. 
Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-6289  Filed  3-12-97;  8:45  am] 

BIUJNQ  CODE  3»10-01-P 


HQ  USAF  Scientific  Advisory  Board 
IMeeting 

The  Air  Platforms  Panel  Meeting, 
relating  to  the  DDR&E  Technology  Area 
Review  and  Assessment  (TARA)  Team, 
in  support  of  the  HQ  USAF  Scientific 
Advisory  Board,  will  meet  on  March 
24-28, 1997  at  Wright-Patterson  AFB 
OH  &t)m  8  a.m.  to  5  p.m. 

The  purpose  of  the  meeting  is  to 
assess  the  progress  being  made  toward 
achieving  S&T  objectives  stated  in  the 
Defense  S&T  Strategy,  the  Joint 
Warfighting  S&T  Plan,  and  the  Defense 
Technology  Area  Plans  (DTAPs). 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  Limiford. 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  97-6290  Filed  3-12-97;  8:45  am] 
BIUJNO  CODE  3»10-01-P 


HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  JMASS  Ad  Hoc  Study  of  the  HQ 
USAF  Scientific  Advisory  Board  will 
meet  on  April  4. 1997  at  Wright- 
Patterson  AFB  OH  from  8:00  a.m.  to 
5:00  p.m. 

The  purpose  is  to  receive  an  all  day 
demonstration  and  caucus  with  the 
demo  of  JMASS  at  the  program  office  for 
JMASS. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Tide  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 


For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  Lunafonl. 
Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-6298  Filed  3-12-97;  8:45  am) 
MLUNG  CODE  3»10-01-P 

Department  of  the  Navy 

Intent  to  Grant  Exdushre  Patent 
License;  Clever  Ideas  Co. 


SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  intent  to  grant  to 
the  Clever  Ideas  Company,  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States  to  practice  the 
Government  owned  inventions 
described  in  U.S.  Patent  No.  5.495.416 
entitled  "Audio  Information  Apparatus 
for  Providing  Position  Information." 
issued  February  27. 1996  and  U.S. 
Patent  No.  5,552,993  entiUed  "Audio 
Information  Apparatus  for  Providing 
Position  Information,"  issued 
September  3. 1996. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  witb  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research,  ONR 
OOCC.  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-5660. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson.  Sta£f  Patent  Attorney. 
Office  of  Naval  Research,  ONR  OOCC. 
Ballston  Tower  One,  800  North  Quincy 
Street.  Arlington.  Virginia  22217-5660. 
telephone  (703)  696-4001. 

Dated:  Febniaiy  20. 1997. 
D.  E.  Koenig,  )r., 

LCDR.  JAGC.  USN.  Federal  Register  Liaison 
Officer. 
[FR  Doc.  97-6379  FUed  3-12-97;  8:45  am] 

■LUNQ  OOOE  3t10-FF-P 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

[CFDA  No.:  84.128U] 

Special  Projects  and  Demonstrations 
for  Providing  Supported  Employment 
Services  to  Individuals  With  the  Most 
Severe  Disabilities  and  Technical 
Assistance  Projects — National  Scope 
Project;  Notice  Extending  the  Closing 
Date  for  Transmittal  of  Applications  for 
New  Awards  for  Fiscal  Year  (FY)  1997 

Deadline  for  Transmittal  of 
Applications:  The  deadline  date  for 
transmittal  of  applications  is  extended 
from  March  14.  1997,  to  April  11.  1997. 

On  January  31.  1996,  the  Secretary 
published  in  the  Federal  Register  (62 
FR  4745)  a  notice  inviting  applications  • 
for  a  cooperative  agreement  or  grant  for 
new  awards  for  hscal  year  1997  under 
the  program  for  Special  Projects  and 
Demonstrations  for  Providing  Supported 
Employment  Services  to  Individuals 
with  the  Most  Severe  Disabilities  and 
Technical  Assistance  Projects — National 
Scope  Project. 

Tne  purpose  of  this  notice  is  to  extend 
the  deadline  date  for  transmittal  of 
apphcations.  This  action  is  taken  to 
increase  the  amount  of  time  applicants 
have  to  prepare  applications. 

Deadline  for  Intergovernmental 
Review:  ]\ine  10. 1997. 

For  Applications  Contact:  Joyce  R. 
Jones.  U.S.  Department  of  Education, 
600  Independence  Avenue.  Room  3038, 
Switzer  Building,  Washington,  D.C. 
20202-2740;  or  call  the  followring 
telephone  number:  (202)  205-8351. 

For  Further  Information  Contact: 
Mary  Jane  Kane,  U.S.  Department  of 
Education,  600  Indep>endence  Avenue, 
S.W.,  Room  3320.  Switzer  Building, 
Washington,  D.C.  20202-2740. 
Telephone:  (202)  205-8206.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Deparbnent's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher./Zgcs.ed.gov);  or  on  the  World 


Wide  Web  (at  http://gcs.ed.gov): 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C.  777a(c). 

Dated:  March  7,  1997. 
)udith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  97-6267  Filed  3-12-97;  8:45  ami 
BIUJNG  COOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[FERC  Fonn-580] 

Proposed  Information  Collection  and 
Request  for  Comments 

March  10. 1997. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Conunission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before  May 
12, 1997. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
P.  Miller,  Information  Services  Division, 
ED-12.4,  888  Fbst  Street  N.E., 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
mmiller^ferc.fed.us. 
SUPPI.EMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  of  FERC  Form  580, 
"Interrogatory  on  Fuel  and  Energy 
Purchase  Practices",  Docket  No.  IN79-6. 
(OMB  No.  1902-0137)  is  used  by  the 
Commission  to  implement  the  statutory 
provisions  of  the  Federal  Power  Act 


(FPA).  The  FPA  was  amended  by  the 
Public  Utility  Regulatory  Policies  Act 
(Pub.  L.  95-617)  to  require  the 
Commission  to  review  "not  less 
frequently  than  every  two  (2)  years 
•   *  *  of  practices  *  *  *  to  ensure 
efficient  use  of  resources  (including 
economical  purchase  and  use  of  fuel 
and  electric  energy)  *   *  *"  the  purpose 
of  this  collection  of  information  is  to 
carry  out  this  statutory  mandate.  The 
information  will  also  be  used  to:  (1) 
Evaluate  fuel  costs  in  individual  rate 
filings;  (2)  review  fuel  costs  passed 
through  automatic  fuel  adjustment 
clauses,  as  determined  during  periodic 
compliance  audits  of  utility  books  and 
records;  and  (3)  to  initiate  Commission 
action  under  Section  205(f)(3)  of  the 
FPA.  The  Commission's  regulations 
require  that  a  determination  be  made 
that  wholesale  rates  are  just  and 
reasonable.  To  make  this  determination, 
it  is  necessary  to  investigate  and  analyze 
the  different  types  of  costs  incurred  in 
providing  electric  service.  One  such 
expense  is  fuel  costs,  which  accounts 
for  nearly  two-thirds  of  the  electric 
utility's  total  operating  costs. 

To  allay  its  concern  that  utilities  lack 
incentives  to  minimize  fuel  costs. 
Congress  directed  the  Commission  to 
review  utility  fuel  and  energy  purchase 
practices  to  insure  that  fuel  costs  are 
reasonable.  To  properly  assess  the 
effectiveness  of  utility  fuel  procurement 
programs  it  is  necessary  to  address  a 
wide  range  of  issues  that  directly  impact 
fuel  expenses. 

The  FERC  Form  580  responses  are 
made  part  of  an  integrated  data  base  to 
examine  issues  raised  in  contested  fuel 
costs  proceedings.  Information  in  the 
data  base  is  used  to  make  preliminary 
evaluations  of  fuel  costs  in  applications 
for  rate  increases  filed  with  the 
Commission.  In  addition,  when  fuel 
costs  are  contested  in  formal  rate 
proceedings,  the  data  provide  the  basis 
for  more  detailed  analyses  of  the 
utility's  fuel  procurement  practices. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  some  changes  to 
the  existing  collection  of  data.  The  form 
is  being  modified  to  ask  questions 
concerning  fuel  tolling,  fuel-by-wire, 
and  fuel  conversion  agreements. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 
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Numt>er  of  respondents 


(1) 


129 

Every  2  yrs.  129 


Annual  num- 

l)er  of  re- 
sponses per 
respondent 

(2) 


.5 

1.0 


Average  bur- 
den hours  per 
response 

(3) 


93.5 
93.5 


Total  annual 
burden  hours 


(1)x(2)x(3) 


6,031 
12,061 


The  estimated  total  cost  to 
respondents  is  $301,550,  (i.e.  6,031 
hours  divided  by  2,087  hours  per  year 
per  full  time  employee  multiplied  by 
$104,350  per  year  per  average  employee 
equals  $301,550).  The  cost  per 
respondent  is  $2,338. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology 

e.g.  permitting  electronic  submission  of 

responses. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  97-6365  Filed  3-12-97;  8:45  am] 

BIUJNG  COOE  6717-01-M 


[Docket  No.  RP97-278-000] 

Alabama-Tennessee  Natural  Gas 
Company;  Notice  of  Petition  for  Wah^er 
of  EDI  and  EDM  Standards 

March  7, 1997. 

Take  notice  that  on  March  3, 1997, 
Alabama-Termessee  Natural  Gas 
Company  (Alabama-Tennessee)  filed  a 
request  to  the  Commission  for  waiver  of 
Electronic  Data  Interchange  (EDI)  and 
Electronic  Delivery  Mechanism  (EDM) 
Stajidards. 

Alabama-Tennessee  requests  the 
Commission  to  grant  a  temporary  waiver 
of  the  Gas  Industry  Standards  Board 
(GISB)  datasets  in  EDI  ASC  x  12  format 
that  were  approved  in  Order  No.  587 
and  (2)  the  EDM  standards  governing 
the  method  for  transmitting  the  EDI  data 
sets  that  were  approved  in  Order  No. 
587-B. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  14. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisD.  CMhdl, 
Secretary. 
[FR  Doc.  97-6285  Filed  3-12-97;  8:45  am) 

HLUNQ  COOE  CTir-OI-M 


[Docket  No.  CP9S-252-002] 

El  Paso  Natural  Gas  Company;  Notice 
of  Amendment 

March  7, 1997. 

Take  notice  that  on  February  11, 1997, 
El  Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492,  El  Paso  Texas 
79978,  filed  in  Docket  No.  CP93-252- 
002,  an  application  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  to  amend  its 
pending  application  for  a  certificate  of 
public  convenience  and  necessity  filed 
vtdth  the  Conmiission  on  March  16, 1993 
in  Docket  No.  CP93-252-000  (the 
Samalayuca  Lateral  Expansion  Project) 
to  eliminate  mainline  facilities,  to 
provide  for  incremental  rate  treatment 
for  the  costs  of  the  Samalayuca  Lateral 
Expansion  Project,  and  to  submit  long- 
term  transportation  agreements,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  El  Paso  submitted 
Transportation  Service  Agreements 
(TSAs)  between  El  Paso  and  two 
shippers  which  serves  as  evidence  of 
binding,  long-term  firm  commitments. 
El  Paso  states  that  Gasoductos  de 
Chihuahua,  S.  de  R.L.  de  C.V. 
(Gasoductos)  and  Pemex  Gas  y 
Petroquimica  Basica  (Pemex)  have 
executed  TSAs  with  El  Paso  for 
transportation  of  up  to  168,133  Mcf 
(172,000  MMBtu)  per  day  and  39,101 
Mcf  (40.000  MMBtu)  per  day. 
respectively,  on  the  Samalayuca 
Delivery  Lateral  Line.  El  Paso  indicates 
that  its  TSAs  with  Gasoductos  and 
Pemex  will  provide  for  transportation 
service  from  a  point  on  El  Paso's 
mainline  at  its  Hueco  Compressor 
Station,  where  the  proposed 
Samalayuca  Delivery  Lateral  Line  will 
commence,  to  the  International 
Boundary  between  the  United  States 
and  Mexico. 

El  Paso  proposes  to  eliminate  the 
following  facilities  included  in  its 
original  application:  (i)  compression 
totalling  28,000  horsepower  at  the 
proposed  Toyah  Lake  and  Sierra  Diablo 
Compressor  Stations;  (ii)  compression 
totalling  4,800  horsepower  through  an 
uprating  and  restaging  of  one  tiu^bine 
unit  at  the  existing  Gresham  Compressor 
Station;  and  (iii)  14.9  miles  of  30-inch 
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O.D.  pipeline  loop.  El  Paso  states  that 
these  modificatioiis  will  reduce  the 
overall  capital  cost  of  the  Project  from 
$56.6  millioD  to  $15.4  million.  El  Paso 
says  that  the  proposed  take  away 
capacity  of  the  Samalayuca  Delivery 
Lateral  Line  will  be  reduced  bom 
300.000  Mcf  per  day  to  208,000  Mcf 
(212,000  MMBtu)  per  day. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
28, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  Ail  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  Qierein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  All  persons 
who  have  heretofore  filed  need  not  file 
again. 

Loia  D.  Cashell. 
Secretary 

IFR  Doc.  97-6277  Filed  3-12-97;  8:45  ami 
mmtta  oooc  anr-oi-M 

[Docket  Na  CP93-2S3-002] 

El  Paso  Natural  Gas  Company;  Notice 
of  Amsfxlinent 

March  7. 1997. 

Take  notice  that  on  March  3, 1997,  El 
Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492,  El  Paso,  Texas 
79978,  filed  in  Docket  No.  CP93-253- 
002,  an  application  to  amend  the 
Presidential  Permit  and  Section  3 
authorization  issued  by  the  Commission 
in  Docket  No.  CP93-253-000,  to  modify 
the  border  crossing  focilities  at  the 
International  Boundary  between  United 
States  and  Mexico,  all  as  more  fully  set 
forth  in  the  amendment  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Specific^  ly.  El  Paso  requests  that  the 
Commission  amend  the  Section  3 
authorization  and  Presidential  Permit 
granted  to  El  Paso  on  November  29, 
1993  in  Docket  No.  CP93-2S3-000.  to 
increase  the  1 .000  feet  of  24-inch  O.D. 
border  crossing  pipeline  to  be 
constructed  across  the  Rio  Grande  River 
by  an  additional  500  feet  El  Paso  states 
that  the  additional  500  feet  of  24-inch 
O.D.  pipeline  is  needed  because  El  Paso 


proposes  to  directionally  drill  the  Rio 
Grande  River  border  crossing.  El  Paso 
states  that  directionally  drilling  the  Rio 
Grande  River  at  the  International 
Boundary  is  economically  prudent, 
environmentally  preferable  and  the  best 
engineering  alternative. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  March 
28,  1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  cmy  heiunng  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  3  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  El  Paso  to  appear  or  be 
represented  at  the  hearing. 
Lois  O.  Cashell, 
Secretary. 
(PR  Doc.  97-6278  Filed  3-12-97;  8:45  am] 

MUJNQ  CODE  aT17-01-« 


[Docket  Ho.  RP97-279-000] 

Gasdel  Pipeline  System,  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  7, 1997. 

Take  notice  that  on  March  5,  1997, 
Gasdel  Pipeline  System,  Inc.  (Gasdel) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No. 
1-A,  certain  tariff  sheets  to  be  effective 
April  4, 1997. 


Gasdel  states  that  the  purpose  of  the 
filing  is  to  comply  with  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Order  No.  582,  issued  on 
September  28,  1995  in  Docket  No. 
RM95-3-000,  and  with  the 
Commission's  order  issued  on  February 
3,  1997  in  Docket  Nos.  RP97-91-O00,  et 
al.,  78  FERC  1  61,099  (1997). 

Gasdel  requests  waiver  of  the 
Commission's  regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 
submitted  to  become  effective  April  4, 
1997. 

Gasdel  states  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loia  D.  Cashell. 
Secretary. 

[FR  Doc.  97-6286  Filed  3-12-«7;  8:45  am) 
BMJJNQ  CODE  tTM-W-M 


[Docket  No.  RP96-320-008] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  7, 1997. 

Take  notice  that  on  March  5, 1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  revised  tariff  sheet, 
to  be  effective  March  1, 1997: 

Third  Revised  Sheet  No.  29 

Koch  states  that  this  tariff  sheet 
removes  from  the  tariff  two  expired 
negotiated  rate  transactions. 

Any  p)erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
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regulations.  All  such  protest  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CashaU. 
Secretary. 
[FR  Doc.  97-6282  Filed  3-12-97;  8:45  am] 

BILIJNO  COOE  SnT-OI-M 

[Docket  No.  CP97-274-000) 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

March  7, 1997. 

Take  notice  that  on  March  3, 1997. 
NorAm  Gas  Transmission  Comptany 
(NorAm),  525  Milam  Street,  Shreveport, 
Louisiana  71151.  filed  in  Docket  No. 
CP97-274-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  (18  CFR 
157.205, 157.212)  under  the  Natural  Gas 
Act  (NGA)  for  authorization  to  construct 
and  operate  a  delivery  tap  to  Quincy 
Soybean  Corporation  (Quincy)  located 
in  Phillips  County,  Arkansas  under  the 
authorization  of  Section  7  of  the  Natural 
Gas  Act  (NGA).  for  Part  284 
transportation  services  by  NorAm, 
under  NorAm's  blanket  certificate 
issued  in  Docket  Nos.  CP82-384-000 
and  CP82-384-001.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

NorAm  proposes  to  install  a  two-inch 
L-shaped  meter  station,  a  four-inch  tap. 
relief  valve,  electronic  flow 
measurement  and  425  feet  of  8'^ 
nominal  piping  that  will  extend  from 
NorAm's  Line  TM-2  through  the 
Quincy  yard  to  the  cogeneration  plant  in 
Phillips  County,  Arkansas.  NorAm 
indicates  that  the  cost  of  these  facilities 
is  $36,274.  NorAm  asserts  that  Quincy 
has  contracted  for  an  additional  1.000 
MMBtu  per  day  with  estimated 
deliveries  of  365,000  MMBtu  on  an 
annual  basis. 

NorAm  states  that  it  wiU  transport  gas 
to  Quincy  and  provide  service  under 
Rate  Schedule  FT  of  NorAm's  FERC  Gas 
Tariff.  NorAm  further  states  that  its 
tariff  does  not  prohibit  the  addition  of 
delivery  points  and  that  NorAm  has 
sufficient  capacity  to  accomplish  the 
deliveries  without  detriment  or 
disadvantage  to  its  other  customers. 

Any  person  or  the  Conunission's  staff 
may.  within  45  days  after  issuance  of 


the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
natiual  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  U  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  fiied  and  not  withdrawn! 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CMhriL 
Secretary. 

(FR  Doc.  97-6281  Filed  3-12-07;  8:45  am] 
HLUNQ  CODE  mT-OI-M 


[Docket  Na  RP97-277-000) 

Richfield  Gas  Storage  System;  Notice 
of  Petitk>n  for  Wahrer  or  Exemption  of 
Certain  Order  Nos.  587  and  587-B 
Requirements  and  Request  for 
Expedited  Consideration 

March  7, 1997. 

Take  notice  that  on  March  3. 1997. 
Richfield  Gas  Storage  System 
(Richfield),  filed  a  petition  pursuant  to 
Rule  207  of  the  Commission's  Rules  of 
Practice  and  Procedure  for  Waiver  or 
exemption  of  the  requirements 
concerning  compliance  with  the 
Internet  server  model  and  the  capability 
to  perform  Electronic  Data  Interchange 
(EDI)  transactions  in  Order  Nos.  587  and 
587-B,  all  as  more  fully  set  forth  in  the 
petition  of  file  with  the  Commission  and 
open  to  public  inspection. 

Richfield  states  that  compliance  with 
the  Internet  server  model  and  the  ability 
to  perform  EDI  transactions  is  not 
necessary  on  the  Richfield  system  in 
order  to  achieve  the  Commission's 
goals.  Richfield  states  that  the 
incremental  expense  of  compliance  with 
the  Internet  server  model  and  the  ability 
to  perform  EDI  transactions  is 
significant  to  Richfield,  and  the  benefits 
to  Richfield's  customers  are  nonexistent 
given  the  nature  of  the  Richfield  system. 
Richfield  requests  that  the  conunission 
waive  compliance  with  the  Internet 
server  model  and  the  ability  to  perform 
EDI  transactions  while  consideration  of 
its  petition  is  pending.  Richfield 
requests  expedited  consideration. 

Any  p>erson  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  DC 


20426.  in  accordaiKe  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  14. 1997. 
Protests  will  be  considraed  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
T^is  D.  CaaheU, 
Secretary. 

[FR  Doc.  97-6284  Filed  3-12-97;  8:45  am] 
MLUNQ  OOOC  SnT-Ot-M 


P>oehal  Na  CP97-273-00QI 

Tninkline  Gas  Company;  Notice  of 
Request  Under  Blanket  Authorization 

March  7, 1997. 

Take  notice  that  on  February  28. 1997. 
Tninkline  Gas  Company  (Tninkline). 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642,  filed  in  the  above  dodcet.  a 
request  pursuant  to  Section  7  of  the 
Natural  Gas  Act  (NGA),  as  amended, 
and  Sections  157.205  and  157.212(a)  of 
the  Commission's  Regulations,  to 
operate  an  existing  delivery  point  and 
appurtenant  facilities  in  McCracken 
County,  Kentucky,  as  jurisdictional 
facilities.  Such  facilities  were  originally 
constructed  pursuant  to  Section  311  of 
the  Natural  Gas  Policy  Act  (NGPA)  in 
order  to  effect  transportation  to  Western 
Kentucky  Gas  Company  (Western 
Kentucky),  all  as  more  fully  set  forth  in 
the  request  which  is  filed  with  the 
Commission  and  open  to  pubUc 
inspection. 

Specificlaly.  Tninkline  pro[>oses  to 
convert  the  authorization  of  the  sul^ect 
facilities  from  NGPA  Section  311  to 
NGA  Section  7  in  order  to  use  the 
delivery  point  for  transportation 
services  rendered  under  Trunkline's 
blanket  certificate.  The  maximum 
capacity  of  the  facilities  at  the  delivery 
point  to  Western  Kentucky  is  iO  MMdf 
per  day  of  natural  gas. 

Any  person  or  the  Commission's  staff 
may.  within  45  dayis  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
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allowed  for  filing  a  protest.  If  a  protest 

is  filed  and  not  withdrawn  within  30 

days  after  the  time  allowed  for  filing  a 

protest,  the  instant  request  shall  be 

treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Uk  D.  CaaheU. 

Secretary. 

IFR  Doc.  97-6280  Filed  3-12-97;  8:45  am) 

MLLJNO  COOC  STIT-OI-M 


[Doctot  No.  RP97-2S4-001] 

Williams  Natural  Gas  Company;  Notice 
of  Rling  of  Penalty  Revenue  Report 

March  7,  1997. 

Take  notice  that  on  March  4,  1997. 
Williams  Natural  Gas  Company  (AVNG) 
tendered  for  filing  a  revised  schedule  to 
its  report  of  penalty  revenue  collected 
during  Periods  of  Daily  Balancing 
(PODB),  filed  February  18, 1997.  in 
Docket  No.  RP97-254-O00. 

WNG  states  that  it  made  a  filing  on 
February  18. 1997  to  report  the  amount 
of  penalty  revenue  collected  pursuant  to 
the  provisions  of  Article  9.5  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  during  Periods  of  Daily 
Balancing  (PODB)  occurring  in  January 
and  February,  1996.  and  the  proposed 
distribution  of  such  revenue.  WNG 
inadavetently  omitted  Western 
Resources,  Inc.  from  the  Delivery 
Operator  Refund  report.  A  revised 
Delivery  Operator  Refund  report  was 
filed. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  list  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  March  14,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LovD.CMheU. 
Sacnlaiy. 

(FR  Doc.  97-62S3  Filed  3-12-97:  8:45  ami 
■UMS  COM  «717-*1-ai 


[Docket  Na  EG97-35-000,  at  al;] 

Aguaytia  Energy  del  Peru  S.R.  Ltda.,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Rlings 

March  6, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Aguaytia  Energy  del  Peru  S.R.  Ltda. 

[Docket  No.  EG-97-35-0001 

On  February  27, 1997,  Aguaytia 
Energy  del  Peru  S.R.  Ltda.  (the 
"Applicant")  whose  address  is  Av. 
Camino  Real  No.  Ill,  Office  904,  Ninth 
Floor,  San  Isidro,  Lima  27,  Peru,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  statiis  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

The  Applicant  states  that  it  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  an  approximately 
155-MW  (net)  gas-fired  electric 
generating  facility  to  be  constructed 
near  the  city  of  Aguaytia,  Peru,  and 
selling  electric  energy  at  wholesale,  as 
that  term  has  been  interpreted  by  the 
Commission.  The  Applicant  requests  a 
determination  that  the  Applicant  is  an 
exempt  wholesale  generator  under 
Section  32(a)(1)  of  the  Public  Utility 
Holding  Company  Act  of  1935. 

Comment  aate:  March  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
to  those  that  concern  the  adequacy  or 
accuracy  of  the  application. 

2.  South  Suburban  Citizens  Opposed  to 
Polluting  Our  Environment  v.  Chewton 
Glen  Energy,  Inc. 

(Docket  No8.  EL97-27-000  and  QFg2-101- 
000] 

Take  notice  that  on  February  5, 1997, 
South  Suburban  Citizens  Opposed  to 
Polluting  Our  Environment  (SS-Cope) 
tendered  for  filing  a  Petition  for 
Declaratory  Order  and  request  for 
waiver  of  filing  fee.  SS-Cope  requests 
that  the  Commission  review  the 
ownership  and  control  structure  of  the 
Chewton  Glen  Energy  Ford  Heights  LLC 
to  determine  whether  the  qualifying 
facility  continues  to  comply  with 
section  292.206  of  the  Commission's 
Regulations. 

Comment  date:  March  21. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Florida  Power  Corporation 

[Docket  No.  ER96-2757-000| 

Take  notice  that  on  February  4,  1997, 
Florida  Power  Corporation  tendered  for 
filing  supplemental  information  to  its 


August  19, 1996,  filing  in  the  above- 
referenced  docket. 

Comment  date:  March  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-121-O001 

Take  notice  that  on  February  24, 1997, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  March  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. . 

5.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER97-837-001) 

Take  Notice  that  on  February  27, 
1997,  Public  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing  as 
part  of  its  FERC  electric  tariff,  Original 
Volume  No.  6,  Original  Sheets  No.  1  and 
No.  2  to  become  effective  February  16, 
1997. 

PSE&G  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  "Order  Conditionally 
Accepting  For  Filing  Proposed  Market- 
Based  Rates"  issued  on  February  12, 
1997  in  Docket  No.  ER97-837-000. 
Specifically,  PSE&G  states  that  its  filing 
addresses  purchases  of  power  from 
affiliates,  provides  for  the  separate 
statement  of  prices  for  wholesale 
generation,  transmission  and  ancillary 
services  and  addresses  the 
circumstances  under  which 
transmission  and  ancillary  services  will 
be  provided  under  PSE&G's  open-access 
transmission  tariff. 

PSE&G  states  that  copies  of  the  filing 
were  served  on  all  affected  customers, 
interested  state  commissions  and  all 
parties  on  the  service  list. 

Comment  date:  March  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  MidAmerican  Energy  Company 

(Docket  No.  ER97-1251-000I 

Take  notice  that  on  February  27, 1997, 
MidAmerican  Energy  Company 
(KtidAmerican),  106  East  Second  Street, 
Davenport,  Iowa  52801  tendered  for 
filing  an  amendment  to  its  initial  filing 
in  this  docket.  The  proposed  change 
consists  of  the  following: 

1.  Substitute  Fourth  Revised  Sheet 
No.  16,  superseding  Fourth  Revised 
Sheet  No.  16; 

2.  Substitute  Second  Revised  Sheet 
Nos.  17  and  18,  superseding  Second 
Revised  Sheet  Nos.  17  and  18; 

3.  Substitute  First  Revised  Sheet  Nos. 
19  and  20,  superseding  First  Revised 
Sheet  Nos.  19  and  20;  and 
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4.  Substitute  Original  Sheet  No.  21. 

MidAmerican  states  that  it  is 
submitting  these  tariff  sheets  for  the 
purpose  of  complying  with  the 
requirements  set  forth  in  The  Cincinnati 
Gas  &  Electric  Company,  77  FERC 
61,172  (1996)  and  Section  18.0  of 
MidAmerican's  Rate  Schedule  for  Power 
Sales  by  separately  stating  the  prices  for 
energy  and  transmission  at  on-peak  and 
off-peak  rates.  MidAmerican  states  that 
the  amended  filing  does  not  state  prices 
for  capacity  and  ancillary  services 
because  no  sales  of  capacity  or  ancillary 
services  were  made  during  the  period  in 
regard  to  transactions  imder  the  Rate 
Schedule  for  Power  Sales. 

MidAmerican  proposes  an  efiiective  of 
October  1, 1996  for  die  rate  schedule 
change.  Accordingly,  MidAmerican 
requests  a  waiver  of  the  60-day  notice 
requirement  for  this  filing. 
MidAmerican  states  that  this  date  is 
consistent  with  the  requirements  of 
Southern  Company  Services,  Inc..  75 
FERC  61,130  (1996),  and  the  effective 
date  authorized  in  Docket  No.  ER9&- 
2459-000. 

Copies  of  the  amended  filing  were 
served  upon  MidAmerican's  customers 
under  the  Rate  Schedule  for  Power  Sales 
and  the  Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  March  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER97-1253-O001 

Take  notice  that  on  Felmiary  27, 1997, 
Wisconsin  Public  Service  Corporation 
("WPSC")  tendered  for  filing  an 
amendment  to  its  original  January  16, 
1997,  filing  in  this  docket.  The 
amendment  consists  of  additional 
information  requested  by  Commission 
staff. 

Comment  date:  March  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Povifer  Marketing  Coal  Services 

(Docket  No.  ER97-1 548-000] 

Take  notice  that  on  Febniary  26, 1997, 
Power  Marketing  Coal  Services  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  March  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  APRA  Enei^gy  Group 

(Docket  No.  ER97-1643-0001 

Take  notice  that  on  February  19, 1997, 
APRA  Energy  Group  Inc.  (APRA) 
petitioned  the  Commission  for 


acceptance  of  APRA  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  jnarket- 
based  rates;  and  the  waiver  of  certain 
Conunission  Regulations. 

Comment  date:  March  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  NewCorp  Resources  Bectric 
Cooperative  Inc. 

(Docket  No.  ER97-1689-0001 

Take  notice  that  on  February  14, 1997, 
NewCorp  Resources  Electric 
Cooperative,  Inc.  tendered  for  filing  a 
Notice  of  Succession  in  Ownerehip  or 
Operation. 

Comment  date:  March  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Atlantic  City  Electric  Coa^any 

(Docket  No.  ER97-1 777-000) 

Take  notice  that  on  February  5,  1997, 
Atlantic  City  Electric  Company  (AE) 
tendered  for  filing  its  4th  quarter  1996 
summary  report  of  all  AE  transactions 
purauant  to  the  market-based  rate  power 
service  tariff,  made  effective  by  the 
Commission  on  April  20, 1996  in 
Docket  No.  ER96-1361-000. 

Comment  date:  March  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  St  Joseph  Light  ft  Power  Ciniipaiiy 

(Docket  No.  ER97-1801-000I 

Take  notice  that  on  February  21, 1997. 
St  Joseph  Light  &  Power  Company, 
tendered  for  filing  five  executed  Service 
Agreements  imdM  its  Open  Access 
Transmission  Tariff.  The  five  Form  of 
Service  Agreements  arfe  with:  Aquila 
Power  Corporation,  Empire  District 
Electric  Co.,  Minnesota  Power  &  Light 
Co.,  Union  Electric  Co.,  and  Western 
Resources.  The  Service  Agreements  are 
being  filed  to  implement  St  Joseph's 
Open  Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  on 
Aquila  Power  Corporation,  Empire 
District  Electric  Co.,  Minnesota  Power  & 
Light  Co.,  Union  Electric  Co.,  and 
Western  Resources. 

Comment  date:  March  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Pacific  Northwest  GeneratiDg 
Cooperative 

[Dodcet  No.  ER97-1802-0001 

Take  notice  that  on  February  20. 1997. 
Pacific  Northwest  Generating 
Cooperative  (PNGC),  filed  service 
agreements  for  six  (6)  short-teim  power 
sale  transactions  with  Alberta  Power. 
The  service  apeements  incorporated 


terms  and  conditions  of  the  Western 
Systems  Power  Pool  Agreement  and  the 
sales  were  made  on  price  terms 
conforming  to  PNGC's  Rate  Schedule 
FERC  No.  3  (market-based  rate 
schedule). 

Comment  date:  March  20. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Entergy  SCTvicea,  inc. 

(Docket  No.  ER-97-18D3-000I 

Take  notice  that  on  February  21, 1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc.. 
Entergy  Louisiana,  Inc.  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
SONAT  Power  Marketing,  LJ>. 
(SONAT). 

Comment  date:  March  20, 1997,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Wisconsin  PnhUc  Serrics 
Corporation 

(Docket  No.  ER97-1804-000] 

Take  notice  that  on  February  24, 1997, 
Wisconsin  Public  Service  Corporation 
("WPSC"),  tendered  fiM-  filing  an 
executed  Transmission  Service 
Agreement  betiive«i  WPSC  and 
Southern  Energy  Trading  and  Marketing 
Inc.  The  Agreement  provides  for 
transmission  service  under  the  Open 
Access  Transnussion  Service  Tariff, 
FERC  Original  Volume  No.  11. 

Comment  date:  March  20. 1997,  in 
accordance  widi  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  PnhUc  Service 
Corporation 

(Docket  No.  ER97-1805-0001 

Take  notice  that  on  February  24, 1997, 
Wisconsin  Public  Service  Corporation, 
tendered  for  filing  an  execiited  service 
agreement  with  Qml  Power,  LL.C 
under  its  CS-1  Coordination  Sales 
Tariff. 

Comment  date:  March  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER97-180fr-000) 

Take  notice  that  on  Fdxuary  24, 1997, 
Wisconsin  Public  Service  Corporation, 
tendered  for  filing  an  executed  service 
agreement  with  On«gy  Services,  Inc. 
under  its  CS-1  Coordination  Sales 
TarifL 
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Comment  date:  March  20.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Wisconsin  Electric  Power  Company 

{Docket  No.  ER97-1808-000I 

Take  notice  that  on  February  24.  1997, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
four  firm  transmission  service 
agreements  with  Sonat  Power  Marketing 
L.P.  (Sonat)  for  daily  firm  transmission 
service  reservations  that  took  place  in 
January  1997.  The  power  was  received 
from  Wisconsin  Electric's  interface  with 
Commonwealth  Edison  Company  (Mad 
Gas)  and  Wisconsin  Public  Service 
Corporation  (WPS). 

Wisconsin  Electric  requests  an 
effective  date  of  January  9,  1997.  for  the 
first  two  agreements  and  January  15  and 
January  29,  1997.  for  the  third  and 
fourth  agreement  respectively,  in  order 
to  effectuate  the  transactions.  Wisconsin 
Electric  is  authorized  to  state  that  Sonat 
joins  in  the  requested  effective  date. 
Wisconsin  Electric  advises  that  the 
executed  agreements  were  not  received 
from  Sonat  until  February  19  and 
consequently  requests  waiver  of  the  late 
filing  penalty  otherwise  applicable  to  its 
submittal. 

Copies  of  the  filing  have  been  served 
on  Sonat.  WPS.  Gas.  ComEd.  the 
Michigan  Public  Service  Commission, 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  March  20.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Illinois  Power  Company 

[Docket  No.  ERg7-1809-O00| 

Take  notice  that  on  February  21. 1997, 
Illinois  Power  Company  (IP),  tendered 
for  filing  a  Service  Agreement  and 
Network  Operating  Agreement  under 
which  it  will  provide  Network 
Integration  Service  to  Soyland  Power 
Cooperative.  Inc.  Service  will  be 
provided  in  accordance  to  Ip's  Open 
Access  Transmission  Tariff  on  file  with 
the  Commission.  Illinois  Power  and 
Soyland  are  requesting  an  effective  date 
as  of  September  1 ,  1996. 

Comment  date:  March  20.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Entn^  Services,  Inc. 

(Docket  No.  ER97-1810-000| 

Take  notice  that  on  February  21, 1997, 
Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas.  Inc..  Entergy  Gulf  States.  Inc., 
Entergy  Louisiana,  Inc..  Entergy 
Mississippi.  Inc.,  and  Entergy  New 
Orleans,  Lac.  (collectively,  the  "Entergy 


Operating  Companies"),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Central  Louisiana  Electric  Company, 
hic.  ("CLECO"). 

Comment  date:  March  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Entergy  Services,  Inc. 

[Docket  No.  ERg7-lBl  1-000) 

Take  notice  that  on  February  21, 1997, 
Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc..  Entergy 
Mississippi.  Inc.,  and  Entergy  New 
Orleans,  Inc.,  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point- To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Virginia  Electric  and  Power  Company 
(VEPCO). 

Comment  date:  March  20.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Entergy  Services,  Inc. 

[Docket  No.  ER97-1812-000I 

Take  notice  that  on  February  21,  1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc..  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Southern  Energy  Trading  and 
Marketing,  Inc.  (Southern  Energy). 

Comment  date:  March  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Arizona  Public  Service  Company 

[Docket  No.  ER97-1 81 3-000) 

Take  notice  that  on  February  21, 1997, 
Arizona  Public  Service  Company 
("APS"),  tendered  for  filing  a  finalized 
cost  report  and  updated  facilities  charge 
for  the  Facilities  Agreement  between 
APS  and  Tohono  O'odham  Utility 
Authority  ( TOUA). 

A  copy  of  this  filing  has  been  served 
on  TOUA. 

Comment  date:  March  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  The  United  Illuminating  Company 

[Docket  No.  ER97-1 81 4-000] 

Take  notice  that  on  February  21.  1997, 
The  United  Illuminating  Company 
("UI").  tendered  for  filing  a  Service 
Agreement,  dated  January  16, 1997, 
between  UI  and  the  Cinergy  Operating 
Companies  ("Cinergy")  for  non-firm 
point-to-point  transmission  service 
under  UI's  Open  Access  Transmission 
Tariff,  FERC  Electric  Tariff,  Original 
Volume  No.  4,  as  amended. 

UI  requests  an  effective  date  of 
January  16, 1997,  for  the  Service 
Agreement.  Copies  of  the  filing  were 
served  upon  Cinergy  Services,  Inc.,  and 
upon  the  Connecticut  Department  of 
Public  Utility  Control. 

Comment  date:  March  20,  1997,  in 
accord»nce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Ohio  Edison  Company  Pennsylvania 
Power  Company 

[Docket  No.  ER97-1815-0001 

Take  notice  that  on  February  24, 1997, 
Ohio  Edison  Company,  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
Agreements  with  Carolina  Power  & 
Light  and  Western  Power  services.  Inc., 
under  Ohio  Edison's  Power  Sales  Tariff. 
This  filing  is  made  pursuant  to  Section 
205  of  the  Federal  Power  Act. 

Comment  date:  March  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-181 8-000) 

Take  notice  that  on  February  24,  1997, 
Wisconsin  Public  Service  Corporation 
("WPSC"),  tendered  for  filing  an 
executed  Transmission  Service 
Agreement  between  WPSC  and  Electric 
Clearinghouse,  Inc.  The  Agreement 
provides  for  transmission  service  under 
the  Open  Access  Transmission  service 
Tariff,  FERC  Original  Volume  No.  11. 

Comment  date:  March  20, 1997,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

27.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-181»-000| 

Take  notice  that  on  February  24, 1997, 
Wisconsin  Public  Service  Corporation 
("WPSC"),  tendered  for  filing  an 
executed  Transmission  Service 
Agreement  between  WPSC  and 
Wisconsin  Power  &  Light  Company.  The 
Agreement  provides  for  transmission 
service  under  the  Open  Access 
Transmission  Service  Tariff,  FERC 
Original  Volume  No.  11. 
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Comment  date:  March  20, 1997,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

28.  Central  Power  and  Light  Compainy, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma,  and 
Southwestern  Electric  Power  Company 

[Docket  No.  ER97-1820-OOOI 

Take  notice  that  on  February  21, 1997, 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 
(collectively,  the  CSW  Operating 
Companies)  submitted  service 
agreements  under  which  the  CSW 
Operating  Companies  will  provide 
transmission  service  to  Williams  Energy 
Services  company  and  Cincinnati  Gas  & 
Electric  Co.  and  PSI  Energy,  Inc.  in 
accordance  with  the  CSW  Operating 
Companies'  open  access  transmission 
service  tariff.  The  CSW  Operating 
Companies  request  that  the  agreements 
be  accepted  to  become  effective  on 
February  22, 1997. 

The  CSW  Operating  Companies  state 
that  a  copy  of  this  filing  has  been  served 
on  Williams  Energy  Services  Company 
and  Cinciimati  Gas  &  Electric  Co.  and 
PSI  Energy,  hic. 

Comment  date:  March  20, 1997,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

29.  New  York  State  Electric  k  Gas 
Corporation 

(Docket  No.  ER97-1821-000] 

Take  notice  that  on  February  24, 1997, 
New  York  State  Electric  &  Gas 
Corporation  ("NYSEG").  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35.12,  as  an  initial  ' 
rate  schedule,  an  agreement  with  CPS 
Utilities  (CPS).  The  agreement  provides 
a  mechanism  purauant  to  which  the 
parties  can  enter  into  separately 
scheduled  transactions  under  which 
NYSEG  will  sell  to  CPS  and  CPS  will 
purchase  fiom  NYSEG  either  capacity 
and  associated  energy  or  energy  only  as 
the  parties  may  mutually  agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  February  25, 1997, 
so  that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  imder  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  CPS. 

Comment  date:  March  20. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


30.  New  York  State  Electrk  ft  Gas 
Corporation 

[Docket  No.  ER97-1822-000) 

Take  notice  that  on  February  24, 1997, 
New  York  State  Electric  &.  Gas 
Corporation  ("NYSEG"),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35.12,  as  an  initial 
rate  schedule,  an  agreement  with 
Dupont  Power  Marketing,  Inc. 
("Dupont").  The  agreement  provides  a 
mechanism  pursuant  to  which  the 
parties  can  enter  into  separately 
scheduled  transactions  under  which 
NYSEG  will  sell  to  Dupont  and  Ehipont 
will  purchase  from  NYSEG  either 
capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  February  25, 1997, 
so  that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  showiL 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Dupont. 

Comment  date:  March  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER97-1823-000) 

Take  notice  that  on  February  21, 1997, 
Central  Illinois  Public  Service  Company 
("CIPS"),  submitted  Service  Agreements 
establishing  American  Energy  Solutions, 
Inc.,  aty -Water,  Light  &  Power  and 
Kentucky  Utilities  Company  as  new 
customera  under  the  terms  of  CIPS' 
Coordination  Sales  Tariff  CST-1 
("CST-1  Tariff")  and  an  executed 
service  agreement  with  Virginia  Electric 
and  Power  Company  to  replace  an 
unexecuted  service  agreement  filed 
earlier. 

CIPS  requests  an  effective  date  of 
February  13, 1997,  for  the  three  service 
agreements  with  new  customers  and  the 
revised  Index  of  Customers  and  an 
effective  date  of  December  31, 1996  for 
the  unexecuted  service  agreement  with 
Virginia  Power.  Accordingly.  OPS 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  the  four 
ciistomers  and  the  lUinois  Commerce 
Commission. 

Comment  date:  March  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


32.  New  Y(wk  State  Electric  ft  Gas 
Corporation 

[Docket  No.  ER97-1824-000I 

Take  notice  that  on  February  25, 1997, 
New  York  State  Electric  ft  Gas 
Corporation  ("NYSEG"),  tendered  for 
filing  proposed  changes  in  its  FERC  Rate 
Schedule  for  Economic  Development 
Power  ("EDP")  service  to  eligible 
customers,  Rate  Schedule  FERC  No. 
179.  As  a  result  of  implementing  the 
revised  rates,  eligible  EDP  customers 
will  be  afforded  a  decrease  in  the  cost 
of  the  NYSEG  component  of  the  EDP 
portion  of  their  electric  bills  on  an 
interim  basis,  subject  to  recoupment  or 
refund,  pending  estabUshment  of 
permanent  rates. 

NYSEG  is  filing  the  information 
pursuant  to  §  35.13  of  the  Commission's 
Rules  of  Practices  and  Procedure,  18 
CFR  35.13.  NYSEG  is  requesting  an 
effective  date  of  December  1,  1996,  for 
the  tariff  changes.  Accordingly,  NYSEG 
has  requested  a  waiver  of  the 
CommissicHi's  notice  requirements. 

NYSEG  has  sent  a  copy  of  this  filing 
to  the  following:  the  New  York  State 
Public  Service  Commission,  counsel  for 
the  Mtiltiple  Intervenors,  the  New  York 
Power  Authority,  the  New  Yoric  State 
Department  of  Economic  Development 
and  EDP  Customers. 

Comment  date:  March  20. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Virginia  Electric  and  Power 
CouqMuijr 

(Docket  No.  ER97-1B2S-000| 

Take  notice  that  on  February  21 ,  1997. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  Virginia 
Electric  and  Power  Company  and 
Equitable  Power  Services  Company 
Madet  the  Power  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27, 1994.  as 
revised  on  December  31, 1996.  Under 
the  tendered  Service  Agreements 
Virginia  Power  agrees  to  provide 
services  to  Equits^le  Power  SOTvices 
Company  under  the  rates,  terms  and 
conditions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  March  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCaaheil. 
Secretary. 

[FR  Doc.  97-6366  Filed  3-12-97;  8:45  am) 
■LUNQ  CODE  e717-«1-M 


[Doclwt  Na  EG97-37-000,  at  aL] 

CNG  Kauai,  Inc.  et  ai.;  Electric  Rate 
and  Corporate  Regulation  Rlings 

March  7. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  ibe  Commission: 

1.  CNG  Kauai,  Inc. 

[Docket  No.  EC97-37-«00| 

On  February  28,  1997,  CNG  Kauai. 
Inc.  (CNG  Kauai),  with  its  principal 
office  located  at  One  Park  Ridge  Center, 
P.O.  Box  15746,  Pittsburgh,  PA  15244- 
0746.  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

CNG  Kauai  will  be  a  Delaware  limited 
partnership  which  will  own  a  one 
percent  general  partner  interest  and  a 
ninety-eight  percent  limited  partner 
interest  in  Kauai  Power  Partners,  Inc., 
L.P.,  a  Delaware  limited  partnership 
which  will  own  an  advanced  steam- 
injected  gas  turbine  electric  generating 
facility  in  Kauai.  Hawaii  and  will  sell 
energy  at  wholesale  from  that  £acility  to 
Kauai  Electric. 

Comment  date:  March  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Conunission  will  limits  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
appUcation. 


2.  Kauai  Power  Partners,  L^. 

(Docket  No.  EG97-3S-0001 

On  February  28, 1997,  Kauai  Power 
Partners,  L.P.  (KPP),  with  its  principal 
office  located  at  One  Park  Ridge  Center, 
P.O.  Box  15746,  Pittsburgh,  PA  15244- 
0746,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

KPP  will  be  a  Delaware  limited 
partnership  which  will  own  an 
advanced  steam-injected  gas  tiu-bine 
electric  generating  faciUty  in  Kauai, 
Hawaii  and  which  will  sell  energy  at 
wholesale  from  that  facility  to  Kauai 
Electric. 

Comment  date:  March  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Kazak  Power  Partners  Limited 

(Docket  No.  EG97-39-000J 

On  February  28, 1997,  Kazak  Power 
Partners  Limited  (Applicant),  6th  Floor, 
No.  1  Minster  Court,  Mincing  Lane, 
London  EC3R  7AA,  England,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant,  formed  under  the  laws  of 
the  United  Kingdom,  is  owned  by  E 
Prime  Projects  International,  Inc.  (which 
has  a  25%  interest).  Independent  Power 
Corporation  PLC  (which  has  a  50% 
interest),  and  Samsung  Deutschland 
GmbH  (which  has  a  25%  interest). 
Applicant  intends  to  own  or  operate,  or 
both  own  and  operate,  all  or  part  of  the 
Karaganda  Steam  Power  Station  GRES  2. 
This  facility  is  a  608  MW  oil  and  coal- 
fired  electric  generating  station 
consisting  of  eight  generating  units,  and 
associated  equipment,  buildings,  and 
land. 

Comment  date:  March  27, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  E  Prime  Proiects  International,  Inc. 

[Docket  No.  EG97-40-000) 

On  February  28. 1997,  E  Prime 
Projects  International,  Inc.  (Applicant), 
1331  17th  Street,  Suite  601,  Denver, 
Colorado  80202.  filed  with  the  Federal 
Energy  R^ulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 


Part  365  of  the  Commission's 
Regulations. 

Applicant,  a  Delaware  corporation,  is 
a  wholly-owned  subsidiary  of  E  Prime, 
Inc.,  a  Colorado  corporation.  Applicant 
owns  a  25%  interest  in  Kazak  Power 
Partners  Limited.  Kazak  Power  Partners 
Limited  will  wholly  own  the  Karaganda 
Steam  Power  Station  GRES  2.  Applicant 
intends  to  indirectly  through  an  affiliate 
own  or  operate,  or  both  own  and 
operate,  all  or  part  of  the  Karaganda 
Steam  Power  Station  GRES  2.  This 
facility  is  a  608  MW  oil  and  coal-fired 
electric  generating  station  consisting  of 
eight  generating  units,  and  associated 
equipment,  buildings,  and  land. 

Comment  date:  March  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limits  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application. 

5.  E  Prime  Operating,  Inc. 

(Docket  No.  £097-41-000] 

On  February  28,  1997,  E  Prime 
Operating,  Inc.  (Applicant),  1331  17th 
Street,  Suite  601,  Denver,  Colorado 
80202,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant,  a  Delaware  corporation,  is 
wholly  owned  by  E  Prime  Projects 
International,  Inc.  Applicant  intends  to 
operate  all  or  part  of  the  Karaganda 
Steam  Power  Station  GRES  2.  This 
facility  is  a  608  MW  oil  and  coal-fired 
electric  generating  station  consisting  of 
eight  generating  luiits,  and  associated 
equipment,  buildines,  and  land. 

Comment  date:  Kurch  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limits  its 
consideration  of  conunents  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application. 

6.  PanEnergy  Power  Services,  Inc. 

[Docket  No.  ER95-7-013) 

Take  notice  that  on  February  7, 1997. 
PanEnergy  Power  Services,  Inc. 
tendered  for  filing  its  revised  FERC 
Electric  Rate  Schedule  No.  1  in  the 
above-referenced  docket. 

Comment  date:  March  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Washington  Water  Power  Company 

[Docket  No.  ER97-289-000) 

Take  notice  that  on  February  24, 1997, 
Washington  Water  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 


Comment  date:  March  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER97-906-0001 

Take  notice  that  on  February  20, 1997, 
American  Electric  Power  Service 
Corporation  (AEPSC),  submitted  for 
filing  with  the  Conmiission,  an 
amendment  to  the  AEP  Companies' 
Power  Sales  Tariff,  proposing  minor 
clarifications,  made  at  the  request  of  the 
Commission's  Staff.  The  Power  Sales 
Tariff  has  previously  been  accepted  and 
designated  as  AEP  companies'  FERC 
Electric  Tariff  First  Revised  Volume 
No.  2.- 

A  copy  of  the  filing  was  served  upon 
all  customers  and  affected  State  Utility 
Regulatory  Commissions. 

Comment  date:  March  21,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Texas  Utilities  Electric  Company; 
Texas  Utilities  Electric  Company  v. 
Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 

[Docket  No.  ER97-1056-0O0] 

Take  notice  that  on  February  27, 1997, 
Central  Power  and  Light  Company  (CPL) 
and  West  Texas  Utilities  Company 
(WTU)  withdrew  the  December  31, 

1996,  filing  in  the  above-referenced 
docket. 

CPL  and  WTU  state  that  copies  of  the 
filing  were  served  on  Texas  Utilities 
Electric  Company,  Houston  Lighting  & 
Power  Company  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  March  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Columbia  Energy  Services 
Corporation 

[Docket  No.  ER97-1621-OO01 

Take  notice  that  on  February  26, 1997, 
Columbia  Energy  Services  Corporation 
(CES)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  amendment  to  CES's  February  10, 

1997.  filing  of  Rate  Schedule  No.  1.  The 
amendment  clarifies  the  relationship 
between  CES  and  its  parent  and 
affiliates. 

Comment  date:  March  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Strategic  Power  Management,  Inc. 

(Docket  No.  ER97-1 781-000] 

Take  notice  that  on  February  10. 1997, 
Strategic  Power  Management,  Inc. 


tendered  for  filing  a  Notice  of  Name 
Change  stating  that  Strategic  Energy 
Management,  Inc.  has  changed  its  name 
to  Strategic  Power  Management,  Inc. 
Comment  date:  March  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Black  Hills  Power  and  Light 
Company 

[Docket  No.  ER97-1 782-000] 

Take  notice  that  on  February  4, 1997, 
Black  Hills  Power  and  Light  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  the  supplement  to  its 
Executed  Form  of  Service  Agreement 
with  Ulinova  Power  Marketing,  Inc. 

Comment  date:  March  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Pacific  Northwest  Generating 
Cooperative 

[Docket  No.  ER97-1802-000] 

Take  notice  that  on  February  20, 1997, 
Pacific  Northwest  Generating 
Cooperative  (PNGC),  filed  service 
agreements  for  six  (6)  short-term  power 
sale  transactions  with  Alberta  Power. 
The  service  agreements  incorporated 
terms  and  conditions  of  the  Western 
Systems  Power  Pool  Agreement  and  the 
sales  were  made  on  price  terms 
conforming  to  PNGC's  Rate  Schedule 
FERC  No.  3  (market-based  rate 
schedule). 

Comment  date:  March  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Peabody  POWERTRADE,  Inc. 

[Docket  No.  ER97-1826-0001 

Take  notice  that  on  February  20, 1997, 
Peabody  POWERTRADE,  Inc. 
(Powertrade)  filed  a  request  for  the 
cancellation  of  its  FERC  Electric  Rate 
Schedule  No.  1,  to  be  effective 
inunediately. 

Comment  date:  March  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Illinois  Po%ver  Company 

[Docket  No.  ER97-1827-000) 

Take  notice  that  on  February  21, 1997, 
Illinois  Power  Company  (IP)  and  with 
Soyland  Power  Cooperative,  Inc.'s 
(Soyland)  statement  of  concurrence, 
tendered  for  filing  an  Amended  and 
Restated  Power  Coordination 
Agreement,  Amendment  No.  6,  between 
Illinois  Power  and  Soyland  Power 
Cooperative.  Inc.  Illinois  Power  and 
Soyland  are  requesting  an  effective  date 
of  September  1, 1996. 

Comment  date:  March  21,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company 

[Docket  No.  ER97-1828-000] 

Take  notice  that  on  February  21, 1997, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company,  each 
doing  business  as  and  collectively 
referred  to  herein  as  "GPU  Energy", 
filed  a  Service  Agreement  between  GPU 
Energy  and  Cenerprise,  Inc., 
(Cenerprise)  dated  }anuary23„1997. 
This  Service  Agreement  specifies  that 
Cenerprise  has  agreed  to  the  rates,  terms 
and  conditions  of  the  GPU  Energy  open 
access  transmission  tariff  filed  on  July  9, 
1996  in  Docket  No.  OA96-1 14-000. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  January  23,  1997,  for  the  Service 
Agreement.  GPU  Energy  has  served 
copies  of  the  filing  on  regulatory 
agencies  in  New  Jersey  and 
Peiuisylvania  and  Cenerprise. 

Comment  date:  March  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

(Docket  No.  ER97-1829-000] 

Take  notice  that  on  February  21,  1997, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company,  each 
doing  business  as  and  collectively 
referred  to  herein  as  "GPU  Energy", 
filed  a  Service  Agreement  between  GPU 
Energy  and  Vitol  Gas  &  Electric  LLC. 
(Vitol)  dated  January  23, 1997.  This 
Service  Agreement  specifies  that  Vitol 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  GPU  Energy  open 
access  transmission  tariff  filed  on  July  9, 
1996  in  Docket  No.  OA96-114-000. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  January  23, 1997  for  the  Service 
Agreement.  GPU  Energy  has  served 
copies  of  the  filing  on  regulatory 
agencies  in  New  Jersey  and 
Pennsylvania  and  Vitol. 

Comment  date:  March  21, 1997,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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18.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

IDocket  No.  ER97-1830-000I 

Take  notice  that  on  February  21, 1997, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company,  each 
doing  business  as  and  collectively 
referred  to  herein  as  "GPU  Energy", 
filed  a  Service  Agreement  between  GPU 
Energy  and  Southern  Energy  Marketing, 
Inc.,  ("Southern")  dated  January  23, 
1997.  This  Service  Agreement  specifies 
that  Southern  has  agreed  to  the  rates, 
terms  and  conditions  of  the  GPU  Energy 
open  access  transmission  tariff  filed  on 
July  9,  1996  in  Docket  No.  OA9&-114- 
000. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  January  23,  1997  for  the  Service 
Agreement.  GPU  Energy  has  served 
copies  of  the  filing  on  regulatory 
agencies  in  New  Jersey  and 
Pennsylvania  and  Southern. 

Comment  date:  March  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Jeney  Central  Power  ft  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

(Docket  No.  ER97-1831-000) 

Take  notice  that  on  February  21, 1997, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company,  each 
doing  business  as  and  collectively 
referred  to  herein  as  "GPU  Energy", 
filed  a  Service  Agreement  between  GPU 
Energy  and  Virginia  Electric  and  Power 
Company,  ("Vn*CO")  dated  January  23, 
1997.  This  Service  Agreement  specifies 
that  VEPCO  has  agreed  to  the  rates, 
terms  and  conditions  of  the  GPU  Energy 
open  access  transmission  tariff  filed  on 
July  9, 1996  in  Docket  No.  OA96-114- 
000. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  January  23,  1997  for  the  Service 
Agreement.  GPU  Energy  has  served 
copies  of  the  filing  on  regulatory 
agencies  in  New  Jersey  and 
Pennsylvania  and  VEPCO. 

Comment  date:  March  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Jersey  Central  Power  ft  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

{Docket  No.  ER97-1832-000I 

Take  notice  that  on  February  21, 1997, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company,  each 
doing  business  as  and  collectively 
referred  to  herein  as  "GPU  Energy", 
filed  a  Service  Agreement  between  GPU 
Energy  and  Plimi  Street  Energy 
Marketing,  Inc.,  (Plum  Street)  dated 
January  23, 1997.  This  Service 
Agreement  specifies  that  Plum  Street 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  GPU  Energy  open 
access  transmission  tariff  filed  on  July  9, 
1996  in  Docket  No.  OA96-1 14-000. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  January  23,  1997,  for  the  Service 
Agreement.  GPU  Energy  has  served 
copies  of  the  filing  on  regulatory 
agencies  in  New  Jersey  and 
Pennsylvania  and  Plum  Street. 

Comment  date:  March  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Jersey  Central  Power  ft  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

IDocket  No.  ER97-1833-0001 

Take  notice  that  on  February  21,  1997, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company,  each 
doing  business  as  and  collectively 
referred  to  herein  as  "GPU  Energy", 
filed  a  Service  Agreement  between  GPU 
Energy  and  Niagara  Mohawk  Power 
Company,  (NiMo)  dated  January  23, 
1997.  This  Service  Agreement  specifies 
that  NiMo  has  agreed  to  the  rates,  terms 
and  conditions  of  the  GPU  Energy  open 
access  transmission  tariff  filed  on  July  9, 
1996  in  Docket  No.  OA96-1 14-000. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  January  23, 1997,  for  the  Service 
Agreement.  GPU  Energy  has  served 
copies  of  the  filing  on  regulatory 
agencies  in  New  Jersey  and 
Pennsylvania  and  NiMo. 

Comment  date:  March  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Wisconsin  Electric  Powrer  Company 

[Docket  No.  ER97-1834-000I 

Take  notice  that  on  February  24, 1997, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 


a  firm  transmission  service  agreement 
with  WPS  Energy  Services  Inc.  (WPS 
Energy)  for  10  MW  for  a  two  week 
period  commencing  February  9,  1997. 
The  power  is  received  from  Wisconsin 
Electric 's  interface  with  Commonwealth 
Edison  Company  (ComEd)  and  is 
delivered  to  Upper  Peninsula  Power 
Company  (UPPCO). 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  February  9, 
1997  in  order  to  effectuate  the 
transaction.  Wisconsin  Electric  Is 
authorized  to  state  that  WPS  Energy 
Services  joins  in  the  requested  effective 
date. 

Copies  of  the  filing  have  been  served 
on  WPS  Energy,  UPPCO,  ComEd.  the 
Michigan  Public  Service  Commission, 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  March  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Pacific  Gas  and  Elefitric  Company 

IDocket  No.  ER97-1835-000) 

Take  notice  that  on  February  21, 1997, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing;  (1)  the 
fourth  Service  Agreement  under  its 
Open  Access  Transmission  Tariff 
(PGAE's  OAT  Tariff)  dated  January  28, 
1997;  and  (2)  a  request  for  termination 
of  the  second  and  third  Service 
Agreements  between  PG&E  and  the  San 
Francisco  Bay  Area  Rapid  Transit 
Distinct  (BART),  dated  November  8, 
1996  and  November  27,  1996 
respectively,  and  the  January  28 — 
Service  Agreement  referred  to  above. 

The  Service  Agreements  were  entered 
into  by  and  between  PG&E  and  BART 
and  entitied  "Service  Agreements  for 
Firm  Point-to-Point  Transmission 
Service."  The  three  Service  Agreements 
were  entered  into  for  the  purpose  of 
firm  point-to-point  transmission  service 
for  the  same  5  MW  of  power  delivered 
to  BART  at  PG&E's  Bayshore  Substation. 
The  effective  dates  of  termination  are 
either  the  requested  dates  shown  below 
or  such  other  date(s)  the  Commission 
deems  appropriate  for  termination. 

Comment  aate:  March  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  The  Detroit  Edison  Company 

IDocket  No.  OA9&-78-002I 

Take  notice  that  on  February  28, 1997, 
The  Detroit  Edison  Company  ("Detroit 
Edison")  tendered  for  filing  revised 
pages  of  Detroit  Edison's  Open  Access 
Transmission  Tariff.  The  revisions  were 
filed  in  accordance  with  the 
Commission's  order  in  American 
Electric  Power  Service  Corp.,  et  al.,  78 
FERC  161,070  (1997). 


Comment  date:  March  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Niagara  Mohawk  Power 
Corporation 

IDocket  No.  OA96-1 94-001] 

Take  notice  that  on  February  27, 1997, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  its 
compliance  report  pursuant  to  the 
Commission's  order  issued  January  29, 
1997.  Copies  of  the  filing  have  been 
served  by  Niagara  Mohawk  upon  the 
other  parties  to  the  above-captioned 
proceeding. 

Comment  date:  March  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Ohio  Edison  Company, 
Pennsylvania  Power  Company 

IDocket  No.  OA97-556-000) 

Take  notice  that  on  February  28, 1997, 
Ohio  Edison  Compemy,  on  behalf  of 
itself  and  Pennsylvania  Power 
Company,  tendered  for  filing  an 
amendment  to  the  rate  schedules  for 
power  sales  offered  under  an  its 
Interchange  Agreement  with  the 
Allegheny  Power  System.  This 
amendment  was  made  in  compliance 
vrith  Order  No.  888  to  unbundle  the 
charges  for  generation  and  transmission 
services  for  transactions  after  March  1, 
1997.  Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Conunission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  March  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Ohio  Edison  Company 

IDocket  No.  OA97-557-0001 

Take  notice  that  on  February  28, 1997, 
Ohio  Edison  Company  tendered  for 
filing  an  amendment  to  the  provisions 
for  bulk  power  sales  offered  under  its 
Intercoimection  Agreement  with  Dayton 
Power  &  Light  Company.  This 
amendment  is  made  in  compliance  with 
Order  No.  888  to  unbundle  the  charges 
for  generation  and  transmission  services 
for  transactions  after  March  1, 1997. 
Copies  of  the  filing  have  been  provided 
to  the  Public  Utilities  Commissions  of 
Ohio  and  Pennsylvania. 

Comment  date:  March  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  he  heard  or 
to  protest  said  filing  shoidd  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  vrith  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vtrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  |}erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cashell, 
Secretary. 
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[Docket  Na  CP96-153-000) 

Southern  Natural  Gas  Company; 
Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  for 
the  Proposed  North  Alabama  Pipeline 
Project 

March  7. 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  natiural  gas  pipeline  facilities 
proposed  by  Southern  Natural  Gas 
Company  (Southern)  in  the  above- 
referenced  docket. 

The  DEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  with  the  appropriate  mitigating 
measures  as  recommended,  would  have 
limited  adverse  enviromnental  impact. 
The  DEIS  also  evaluates  alternatives  to 
the  proposal,  including  a  system 
alternative  called  the  Alabama- 
Tennessee  System  Alternative  that  is 
environmentally  preferred;  major  route 
alternatives;  and  route  variations,  and 
requests  comments  on  them. 

The  DEIS  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities: 

•  about  118.0  miles  of  new  natural 
gas  pipeline  (109.5  miles  of  16-inch- 
diameter  pipeline  and  8.5  miles  of 
12.75-inch-diameter  pipeline); 

•  about  6,300  horsepower  of  new 
compression  at  two  existing  compressor 
stations;  and 

•  two  new  meter  stations,  and  related 
facilities. 


Facilities  required  by  two  local 
distribution  companies  are  also 
examined. 

The  purpose  of  the  proposed  facilities 
woiUd  be  to  transport  about  74,850 
thousand  cubic  feet  per  day  of  natural 
gas  to  five  ctistomers  in  Alabama  and 
Geoigia. 

Specific  Comiiient  Request 

The  staff  has  identified  and  evaluated 
in  detail  one  system  alternative  (the 
Alabama-Tennessee  System 
Alternative),  one  major  route  alternative 
(the  Tatrant  Alternative),  the  Triana 
Variation,  and  96  other  route  vari^ons 
to  the  proposed  facilities.  Of  the  97 
route  variations,  the  staff  has 
recommended  the  use  of  78  and  has  not 
recommended  the  use  of  19  others  at 
this  time.  Area  residents,  local  or  state 
governments,  intervenors,  Southern, 
and  other  interested  parties  are  asked  to 
provide  specific  comments  on  whether 
these  alternatives  and  variations  are 
reasonable  and  practicable  and 
environmentally  preferable  to  the 
proposed  facilities.  Comments  should 
also  address  any  effect  on  project  timing 
and  related  cost/benefits. 

Comment  Procedures  and  PuUic 
Meeting 

Any  person  wishing  to  comment  on 
the  DEIS  may  do  so.  Written  comments 
must  be  filed  on  or  before  April  28, 
1997,  must  reference  Docket  No.  CP96- 
153-000,  and  be  addressed  to:  Office  of 
the  Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Room  lA,  Washington,  DC  20426. 

We  will  announce  in  a  future  notice, 
the  location  and  time  of  at  least  one 
public  meeting  to  receive  comments  on 
the  DEIS. 

After  these  comments  are  reviewed, 
any  significant  new  issues  are 
investigated,  and  modifications  are 
made  to  the  DEIS,  a  Final 
Environmental  Impact  Statement  (FEIS) 
vtrill  be  published  and  distributed  by  the 
staff.  The  FEIS  vrill  contain  the  staff's 
responses  to  timely  comments  filed  on 
the  DEIS. 

Comments  vrill  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Ride  214  of  the  Commission's  Rtdes  of 
Practice  and  Procedures  (18  CFR 
385.214). 

Anyone  may  intervene  in  this 
proceeding  based  on  this  DEIS.  You 
must  file  your  request  to  intervene  as 
specified  above.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 
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The  DEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  N.E.,  Room  2A, 
Washington,  DC  20426,  (202)  208-1371. 

Copies  of  the  DEIS  have  been  mailed 
to  Federal,  state  and  local  agencies, 
public  interest  groups,  individuals  who 
have  requested  the  DEIS,  newspapers, 
and  parties  to  this  proceeding.  A  limited 
number  of  copies  of  the  DEIS  are 
available  from  the  above  address. 
-Lois  D.  Caahell, 
Secretary. 
(PR  Doc.  97-6279  Filed  3-12-97;  8:45  am] 

BHJJNG  CODE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«7(»-1] 

National  Drinking  Water  Advisory 
Council;  Operator  Certification 
Working  Group;  Notice  of  Open 
IMeeting 

Under  Section  10(a)(2)  of  Public  Law 
92-423,  "The  Federal  Advisory 


Conunittee  Act,"  notice  is  hereby  given 
that  a  meeting  of  the  Operator 
Certification  Working  Group  of  the 
National  Drinking  Water  Advisory 
Council  established  under  the  Safe 
Drinking  Water  Act,  as  amended  (42 
U.S.C.  S300f  et  seq.),  will  be  held  on 
March  25  and  26, 1997,  from  9  a.m.  to 
5  p.m.  at  the  Washington  Hilton  Hotel, 
1919  Connecticut  Avenue,  N.W., 
Washington,  D.C.  The  meeting  is  open 
to  the  public  to  observe  but  due  to  past 
experience,  seating  will  be  limited  and 
will  be  available  on  a  first  come,  first 
served  basis. 

The  purpose  of  this  meeting  is  to 
discuss  options  for  how  EPA  might 
implement  the  Operator  Certification 
provisions  of  the  Safe  Drinking  Water 
Act  Amendments  of  1996.  The  working 
group  members  are  meeting  to  gather 
information  and  analyze  relevant  issues 
and  facts.  Statements  will  be  taken  bom 
the  public  at  this  meeting  as  time 
allows. 

For  more  information,  please  contact 
Keimeth  M.  Hay,  Designated  Federal 
Officer,  Operator  Certification  Working 
Group,  U.S.  EPA,  Office  of  Ground 
Water  and  Drinking  Water  (MC:  4606), 
401  M  Street,  S.W.,  Washington,  D.C. 


20460.  The  telephone  number  is  (202) 
260-5552  and  the  e-mail  address  is 
hay.ken@epamail.epa.gov. 

Dated:  March  7, 1997. 
Charlene  Shaw, 

Designated  Federal  Officer,  National  Drinking 
Water  Advisory  Council. 
(PR  Doc.  97-6391  Filed  3-12-97;  8:45  am] 
BiujNO  CODE  asao-eo-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  new  noncommercial, 
educational  FM  construction  permits: 


Applicant 

City/State 

File  No. 

Docket 
^4o. 

A.  Amencan  Family  Association  

B.  Educational  Radio  Foundation  of  East  Texas.  Inc  ... 

Marksville,  Louisiana  „ 

Jena.  Louisiana 

BPED-940214MA 
BPED-940804MA 

97-78 
97-78 

2.  Bursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  the  issues  has 
been  standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
heading  at  51  Fed.  Reg.  19347,  May  29. 
1986.  The  letters  shown  before  each 
applicant's  name  above  are  used  below 
to  signify  the  issue  in  question 
applicable  to  that  particular  applicant. 


Issue  heading 


1:  307(b) — Noncommercial 

Eductional  FM. 
2.  Ultimata 


Appli- 
cant(s) 


A,  B 
A,B 


3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant(s)  to  which 
it  applies  are  set  forth  in  an  Appendix 
to  this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street. 
N.W.,  Washington,  D.C.  The  complete 
text  may  also  be  purchased  from  the 


Commission's  duplicating  contractor, 
International  Transcription  Service, 
hic,  2100  M  Street,  N.W.,  Suite  140,. 
Washington,  D.C.  20037,  telephone 
(202)  857-3800. 
Linda  B.  Blair. 

Chief,  Audio  Services  Division,  Mass  Media 

Bureau. 

(FR  Doc.  97-6335  Filed  3-12-97;  8:45  am] 

BHJJNQ  cow  ena-oi-p 

Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  new  noncommercial, 
educational  FM  construction  permits: 


Applicant 

CHy/State 

File  No. 

MM 

Docket 

No. 

A.    Greater    Washington    Educatnn    Telecommuni- 

calions  Associalion.  Inc. 
8.  Cokmba  Uraon  College  Broadcasting.  Inc  

Leonardtown,  Maryland  

Takoma  Paik,  Maryland  

BPED-930617MD 
BPED-930723MB 

97-77 
97-77 
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2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  the  issues  has 
been  standardized  and  is  set  forth  in  its 
entirety  undw  the  corresponding 
heading  at  51  Fed.  Reg.  19347,  May  29, 
1986.  The  letters  shown  before  each 
applicant's  name  above  are  used  below 
to  signify  the  issue  in  question 
applicable  to  that  particiUar  applicant. 


Issue  heading 


1.  Financial 

2.  307   (b) — Noncommercial  Edu- 
cational FM. 

3.  Ultimate  ~ 


Appli- 
cant(s) 


A 
A.B 

A.B 


3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant(s)  to  which 
it  applies  are  set  fordi  in  an  Appendix 
to  this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street, 
N.W.,  Washington,  D.C.  The  complete 
text  may  also  be  purchased  from  the 


Commission's  duplicating  contractor. 

International  Transcription  Service, 

Inc.,  2100  M  Street,  N.W.,  Suite  140. 

Washington,  D.C.  2(X)37,  telephone 

(202) 857-3800. 

LiMla  B.  Blair. 

Chief,  Audio  Services  Division.  Mass  Media 

Bureau. 

(FR  Doc.  97-6336  FUed  3-12-S7;  8:45  am) 

eaLMQ  CODE  cns-oi-p 


Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  new  noncommercial, 
educational  FM  construction  permits: 


Applicant 

City/State 

Fie  NO. 

MM 

Oonkel 

No. 

A  Patanhvsirat  Rroaftcilffti'Vl  Fminrtatinn 

San  Ardo,  CaHomia - 

King  City.  Calitomia 

BPED-e40316MB 
BPED-940606MB 

97-79 

B.  Central  Coast  Educatkxial  Broadcasters 

97-79 

2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  up>on  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  the  issues  has 
been  standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
heading  at  51  Fed.  Reg.  19347,  May  29, 
1986.  The  letters  shown  before  each 
applicant's  name  above  are  used  below 
to  signify  the  issue  in  question 
applicable  to  that  particular  applicant 


Issue  headwg 


1.  Financial 

2.  307(b)— Noncommerdal 
catnnal  FM. 

3.  Ultimate 


Edu- 


Appli- 
canKs) 


A 
A.B 

A.B 


3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant(s)  to  which 
it  appUes  are  set  forUi  in  an  Appendix 
to  this  Notice.  A  copy  of  the  complete 
HDO  in  this  pnx:eeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street, 
N.W.,  Washington,  D.C.  The  complete 
text  may  also  be  purchased  from  the 


Commission's  duplicating  contractor. 

International  Transcription  Service, 

Inc.,  2100  M  Street,  N.W..  Suite  140, 

Washington,  D.C.  20037,  telephone 

(202)  857-3800. 

Linda  B.  Blair, 

Otief.  Audio  Services  Division,  Mass  Media 

Bureau. 

(FR  Doc  97-6332  Filed  3-12-97;  8:45  am) 

■LUNQ  cooe  •nt-«i-r 

AppHcalions  for  ConaoUdalsd  Hearing 

1.  The  Commission  has  before  it  the 
following  muttially  exclusive 
applications  for  new  noncommracial. 
educational  FM  construction  pomits: 


Apptcant 


A.  Positive  Alternative  Radk),  Inc  

B.  The  University  oi  West  Virginia  Board  of  Trustees 


City/State 


Point  Pleasant,  West  Virginia 
Huntington,  West  Virpnia 


Fie  No. 


BPED-a20327MH 
BPED-921 023MB 


Docket 
No. 


97-76 
97-76 


2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  the  issues  has 
been  standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
heading  at  51  Fed.  Reg.  19347.  May  29, 
1986.  The  letters  shown  before  each 
applicant's  name  above  are  used  below 
to  signify  the  issue  in  question 
applicable  to  that  particular  applicant. 


Issue  heading 


1.  307(b) — Noncommercial    Edu- 
catkxial  FM. 

2.  Ultimate 


Appi- 
cant(s) 


A,B 
A.B 


3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant(s)  to  which 
it  applies  are  set  fordi  in  an  Appendix 
to  this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 


Branch  (Room  230),  1919  M  Street. 

N.W.,  Washington.  D.C  The  complete 

text  may  also  be  purchased  from  the 

Commission's  duplicating  contractor. 

International  Transcription  Service, 

Inc.,  2100  M  Street,  N.W.,  Suit-  140, 

Washington,  D.C.  20037,  telepi..  jb 

(202)  857-3800. 

Linda  B.  Blair,         ^~^ 

Chi^,  Audio  Services  Division,  Mass  Media 

Bureau. 

(FR  Doc  97-6333  FUed  3-12-97;  8:45  am) 

aaiMO  oooc  snt-ai-p 
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Applications  for  Consolidated  Hearing      applications  for  new  noncommercial. 

educational  FM  construction  permits: 
1.  The  Commission  has  before  >t  the 

following  mutually  exclusive 


Applicant 

City/State 

File  No. 

Docket 
No. 

A.  Pubfic  Broadcasting  of  Norttiwesi  Ohio  

B.  Maranatha  Christian  Broadcasting,  Inc.  

Defiance,  Ohio 

Howe,  Indiana 

BPED-»5n?10MB 
BPED-950511IE... 

97-75 
97-75 

2.  Pursuant  to  Section  309(e)  of  the 
Conununications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  the  issues  has 
been  standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
heading  at  51  Fed.  Reg.  19347.  May  29, 
1986.  The  letters  shown  before  each 
applicant's  name  above  are  used  below 
to  signify  the  issue  in  question 
applicable  to  that  particular  applicant. 


Issue  heading 

Appli- 
cant(s) 

1.  Financial 

2.  307   (b>— Noncommercial   Edu- 
cational FM. 

3.  Ultimate 

A 
A.B 

A.B 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant(s)  to  which 
it  applies  are  set  forth  in  an  Appendix 
to  this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street, 
N.W.,  Washington,  D.C.  The  complete 
text  may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
hitemational  Transcription  Service, 
hic.  2100  M  Street.  N.W..  Suite  140, 
Washington.  D.C.  20037.  telephone 
(202) 857-3800. 
Linda  B.  BUir, 

Chief,  Audio  Services  Division,  Mass  Media 

Bureau. 

|FR  Doc.  97-6334  Filed  3-12-97;  8:45  am) 

BHJJNQ  CODE  STia-OI-P 


Semiannual  Report  of  Payment 
Accepted  From  Non-Federal  Sources 
Under  31  U.S.C.  1353  for  the  Period 
Beginning  April  1, 1996  Ending 
Septemtwr  30, 1996,  Summary  Report 

Reimbursement/In-Kind  Payments  in 
Excess  of  $250 

Total  Niunber  of  Sponsored  Events: 
110. 


Total  Number  of  Sponsoring 
Organizations:  89. 

Total  Number  of  Different 
Commissioners/Employees  Attending: 
93. 

Total  Amount  of  Reimbursement 
Received: 


Check 

In  kind 

In  excess  of 
$250 

Under  $250  (De- 
tail not  in- 
cluded)   

$50,269.14 
1,255.51 

$94,185.69 
1.116.71 

Total 

51.524.65 

95,302.40 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Ralph  A.  Haller. 
Government  position:  Deputy  Chief, 

Wireless  Telecommunications  Bureau. 

3.  Event:  Annual  Technical 
Conference. 

4.  Sponsor  of  Event:  Association  of 
American  Railroads — AAR. 

5.  Sponsor  Address:  Attn:  Hugh  B. 
Henry,  50  F  Street.  N.W..  Washington. 
DC.  20001. 

6.  Location  of  Event:  Louisville, 
Kentucky. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/30-10/04/95. 

9.  Travel  Dates:  09/30-10/4/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 
Transportation 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  

$71.00 

153.00 
87.00 

$352.00 

« 

311.00 

352.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Conununications 
Commission. 

2.  Employee:  Michele  Farquhar. 
Government  position:  Chief,  Wireless 

Telecommunications  Bureau. 

3.  Event:  Communication  Liaison 
Meeting. 


4.  Sponsor  of  Event:  Association  of 
American  Railroads — AAR. 

5.  Sponsor  Address:  Attn:  Hugh  B. 
Henry,  50  F  Street,  N.W.,  Washington. 
D.C.  20001. 

6.  Location  of  Event:  Stockton, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  03/21-22/96. 

9.  Travey  Dates:  03/20-22/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check  ^ 

In  kind 

1.  Roundtnp 
Transportation 

$359.00 
63.72 
85.50 
31.00 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  

- 

539.22 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  H.  McNamara. 
Government  position:  Chief,  Private 

Wireless  Division,  Wireless 
Telecommunications  Bureau. 

3.  Event;  Communication  Liaison 
Meeting. 

4.  Sponsor  of  Event:  Association  of 
Meeting  American  Railroads — AAR. 

5.  Sponsor  Address:  Attn:  Hugh  B. 
Henry,  50  F  Sbwt.  N.W.,  Washington, 
D.C.  20001. 

6.  Location  of  Event:  Stockton, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  03/21-22/96. 

9.  Travel  Dates:  03/20-22/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp  - 
Transportation 

2.  Hotel  Room   .. 

$387.00 

134.72 

104.50 

17.00 

»„... 

3.  Meals  

4.  Taxi 

634.22 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Beverly  G.  Baker. 
Government  position:  Chief, 

Compliance  &  Information  Bureau. 
^  3.  Event:  43rd  Annual  ABA 
Conference. 

4.  Sponsor  o/ Event:  Arizona 
Broadcasters  Association — ABA. 

5.  Sponsor  Address:  Attii:  Art  Brooks, 
ABA  Executive  Director,  3101  North 
Central  Avenue,  Suite  550,  Phoenix,  AZ 
85012-2639. 

6.  Location  of  Event:  Tempe,  Arizona. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  11/02-03/95. 

9.  Tmve/ Dates;  11/01-03/95. 

10.  (a) 


Nature  of  benefit: 

(c) 

Type  &  amount  of 

payment 

Check 

in  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$397.00 

227.82 

3  tAoBia 

76.50 
98.50 

4.  Taxi  &  Tele- 
phone   

572.00 

227.82 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Blair  S.  Levin. 
Government  position:  Chief  of  Staff  to 

Chairman  Reed  Hundt. 

3.  Event:  43rd  Annual  ABA 
Conference. 

4.  Sponsor  o/ Event;  Arizona 
Broadcasters  Association — ABA. 

5.  Sponsor  Address:  Attn:  Art  Brooks, 
ABA  Executive  Director,  3101  North 
Central  Avenue,  Suite  550,  Phoenix,  AZ 
85012-2639. 

6.  Location  of  Event:  Tempe,  Arizona. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  11/02-03/95. 

9.  Travel  Dates:  11/01-02/95. 

10.  (a) 


ftature  of  Benefit 

(c) 

Type  &  amount  of 

payn>ent 

Check 

In  kind 

1.  Roundtrip 

Transportatxxi 
2  Hotel  Room  ... 

$214.54 



3  Meals      

4.  Taxi  &  Park- 
ing   

52.00 

266.54 

(b)  Non-Fed  Source:  Same  as  No.  4. 
1.  Agency:  Federal  Communications 
Commission. 


2.  Employee:  Robert  L.  Baker. 
Government  position:  Senior  Attorney 

Advisor,  Mass  Media  Biueau. 

3.  Event:  ABA  Conference. 

4.  Sponsor  of  Event:  Arizona 
Broadcasters  Association — ABA. 

5.  Sponsor  Address;  Attn:  Mr.  Art 
Brooks,  ABA  Executive  Director, 
Arizona,  3101  North  Central  Avenue, 
Suite  550,  Phoenix.  AZ  85012-2639. 

6.  Location  of  Event:  Phoenix  & 
Tucson,  Arizona. 

7.  Employee's  Role:  Spealcer. 

8.  Dotes  of  Event:  05/17-20/96. 

9.  Travey  Dotes;  05/16-20/96. 

10.  (a) 


N^ure  of  Benefit 

(c) 

Type  &  amount  of 

payment 

Check 

InkHid 

1.  Roundtnp 

Transportatxxi 
2  Hotel  Room  .. 

$328.00 

$252.00 

3.  Meals  

4.  Taxi  &  Patfc- 
ina         

151  .QD 
66.00 

545.00 

252.00 

2.  Employee:  Mark  A.  Corbitt 
GovefTiment  position: 

Telecommimications  Policy  Analyst, 
Office  of  Plans  &  Policy. 

3.  Event:  Seminar  on  the  1906 
Telecommimications  Act 

4.  Sponsor  of  Event:  American 
Electronics  Association. 

5.  Sponsor  Address:  Attn:  Mr. 
William  T.  Archey,  1225  Eye  Street, 
NW.,  Suite  950,  Washington,  DC  20005. 

6.  Location  of  Event:  Sacramento, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/17,  19-20/96. 

9.  Travey  Dotes;  06/18-20/96.  • 

10.  (a) 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Richard  M.  Smith. 
Government  position:  Chief,  Office  of 

Engineering  &  Technology- 

3.  Event;  2nd  Technical  Seminar  of 
Radio  and  Television. 

4.  Sponsor  of  Event:  Associacao 
Brasileira  de  Emissoras  de  Radio  e 
Televisao— ABERT. 

5.  Sponsor  Address:  Associacao 
Brasileira  de  Emissoras  de  Radio  e 
Televisao,  Mezzanino  de  Hotel  Nacional 
salas  5  a  8 — CEP  70322-900,  Brasilia — 
DF. 

6.  Location  of  Event:  Rio  De  Janeiro, 
Brazil. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  08/20-22/95. 

9.  Travey  Dotes;  08/19-23/95. 

10.  (a) 


fteture  of  BeneUt 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportatxxi 
2  Hotel  Room  ... 

$1228.95 

$272.00 

3  Meals 

240.00 

36.00 
17.00 

4.  Taxi  &  Mile- 
age   

5.  Departure  Tax 



1521.95 

272.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 
1.  Agency:  Federal  Communicatioib 
Commission. 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Rourxttnp 
Transportatkxi 

2.  Hotel  Room  ... 
3  Meeii 



$1,034.00 
142.00 
105.00 

4.  Taxi  &  Mile- 
age. 

1,281.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Mary  Beth  E.  Richards. 
Government  position:  Deputy  Chief, 

Common  Carrier  Bureau. 

3.  Event:  Eastern  Conference  and 
Expo. 

4.  Sponsor  of  Event:  American  Public 
Conununications  Council  Inc. — APCC 

5.  Sponsor  Address:  10306  Eaton 
Place,  Suite  520,  Fairfax.  VA  22030. 

6.  Location  of  Event:  Nashville, 
Tennessee. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  10/25-27/95. 

9.  Travey  Dotes;  10/26-27/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room    . 

$672.91 
150.42 

3.  Meals  

4  Taxi 

$4ir6b 

101J6 

41.00 

925.19 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Anna  M.  Gomez. 
Govenune/it  position:  Counsel  to  the 

Chief,  Common  Carrier  Bureau. 
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3.  Event:  APCC  Western  Conference  & 
Expo. 

4.  Sponsor  of  Event:  American  Public 
Communications  Council  Inc. — APCC. 

5.  Sponsor  Address:  Attn:  Mr.  Vincent 
Sandusky.  10306  Eaton  Place.  Suite  520. 
Fairfax,  VA  22030. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/10-12/96. 

9.  Thive7  Dates.  04/10-13/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

Check 

In  kind 

1.  Roundlrip 
Transportation 

2.  Hotet  Room  ... 

3.  IMeais  

4.  Telephone 



$1,188.10 

267.00 

65.42 

22.62 

5.  Taxi  &  Park- 
ing 

S50.00 

50.00 

1.543.14 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Michael  R.  Wack. 
Government  position:  Deputy  Chief. 

Policy  Division,  Wireless 
Telecommunications  Bureau. 

3.  Event:  ANMTA  Annual  Meeting. 

4.  Sponsor  of  Event:  Arizona-New 
Mexico  Telephone  Association — 
ANMTA. 

5.  Sponsor  Address;  Attn:  Ms.  Sharon 
Rooks,  P.O.  Box  150,  Cliff,  NM  88028. 

6.  Location  of  Event:  Tucson,  Arizona. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  06/04-06/96. 
e.  Travel  Dates:  06/05-06/96. 
10.  (a) 


Nature  of  benefit 

(c) 

Type  &  ariKXjnt  of 

payment 

Check 

In  kind 

1.  Roondtnp 
Transportation 

2.  HoM  Room  ... 

•" — 

$771.00 
86.00 

3.  Meals  

4.  Tranapofl  to  & 
from  Airport .... 

$52.50 

so.m 

5.  Taxi  

102.00 

154.50 

906.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Michael  J.  Marcus. 
Government  position:  Associate  Chief 

for  Technology,  Office  of  Engineering  & 
Technology. 

3.  Event:  Frequency  Resources, 
Development  Symposium. 


4.  Sponsor  of  Event:  Association  of 
Radio,  Industries  &  Business — ARIB. 

5.  Sponsor  Address:  Attn:  Masayoshi 
Wakao,  Managing  Director,  1-5-16. 
Toranomon,  Minato-ku.  Tokyo  105. 
Japan. 

6.  Location  of  Event:  Tokyo.  Japan. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/05/96. 

9.  Travel  Dates:  05/21-06/07/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$1,416.95 

805.00 

3.  Meals  

4.  Taxi  

2.221.95 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Gregory  J.  Vogt. 
Government  position:  Deputy  Chief. 

Cable  Services  Bureau. 

3.  Event:  Atiantic  Cable  Show. 

4.  Sponsor  of  Event:  Atiantic  Cable 
Show. 

5.  Sponsor  Address:  Slack  Inc.,  6900 
Grove  Road,  Thorofare,  NJ  08086. 

6.  Location  of  Event:  Atlantic  City, 
New  Jersey. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  10/10/95. 

9.  Travel  Dates:  10/10-11/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi,  Mileage 
&  Parking _ 

$477.00 
57.00 
90.00 

$139.60 

624.00 

139.06 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Rosalind  Allen. 
Government  position:  Deputy  Chief. 

Wireless  Telecommunications  Bureau. 

3.  Event:  Business  Strategies  for 
Telecommunications  Reform 
Conference. 

4.  Sponsor  of  Event:  Bellcore. 

5.  Sponsor  Address:  Attn:  Mr.  Eliott 
H.  Berk,  6200  Route  53.  Lisle,  IL  60532- 
3198. 


6.  Location  of  Event:  San  Francisco, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/12/96. 

9.  Trave/ Dates.  6/11-13/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatk)n 

$221.00 
114.00 

66.50 
107.00 

37.52 

2  Hotel  Room  .. 

3.  Meals 

4.  Taxi  



5.  Telephone 

546.02 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Richard  K.  Welch. 
Government  position:  Legal  Advisor 

to  Conunissioner  Rachelle  B.  Chong. 

3.  Event:  Switched  Digital  Video 
Conference. 

4.  Sponsor  of  Event:  Broadband 
Technologies. 

5.  Sponsor  Address:  Attn:  Salim  A.L. 
Bhatia.  P.O.  Box  13737,  Research 
Traingle  Park,  North  Carolina  27709- 
3737. 

6.  Location  of  Event:  Research 
Triangle,  Park,  North  Carolina. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/19/95. 

9.  Travel  Dates:  09/18-19/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$285.00 

2.  Hotel  Room  ... 

3.  Meals  

51.00 
15.65 
25.92 

4.  Taxi  

5.  Car  Rental 

377.57 

" *" 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Jonathan  D.  Levy. 
Government  position:  Senior 

Economist — Office  of  Plans  &  Policy. 

3.  Event:  Demonstration  of  Advanced 
Applications  of  Wireless  Cable 
Spectnun. 

4.  Sponsor  of  Event:  CAI  Wireless 
Systems  Inc. 

5.  Sponsor  Address:  Attn:  Mr.  Gerald 
Stevens-IGttner,  201  Wilson  Boulevard. 
Suite  100.  Arlington.  VA  22201. 

6.  Location  ofEvent:  Rochester,  New 
York. 


7.  Employee's  Role:  Attendee. 

8.  Dates  ofEvent:  06/27/96. 

9.  Travel  Dates:  06/27/96. 

10.  (a) 


Nature  of  benefit: 

(c) 
Type  4  amount  of  Pay- 
ment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$591.00 

3  Meals 

4  Taxi 

— - — 

. 

591.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Blair  S.  Levin. 
Government  position:  Chief  of  Staff  to 

Chairman,  Reed  E.  Hundt. 

3.  Event:  CBA  Summer  Convention. 

4.  Sponsor  of*Event:  California 
Broadcasters  Association — CBA. 

5.  Sponsor  Address:  Attn:  Stan 
Stathem,  Executive  Director.  1127  11th 
Street,  Suite  730,  Sacramento,  CA 
95814. 

6.  Location  ofEvent:  Monterey, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  ofEvent:  07/15-17/95. 

9.  Travel  Dates:  07/14-18/95 

10.  (a) 


filature  of  benefit 

|c) 

Type  4  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

TransportatkHi 
2  Hotel  Room  ... 

$414.00 

3  Meals  

142.00 
48.00 

4  Taxi 

604.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Charles  W.  Kelley 
Government  position:  Chief, 

Enforcement  Division,  Mass  Media 
Bureau. 

3.  Event:  Annual  Siunmer  Convention 
&  Management  Conference. 

4.  Sponsoro/ Event:  Colorado 
Broadcasters  Association — CBA. 

5.  Sponsor  Address:  Attn:  Mr.  Douglas 
R.  Wayland,  Five  Points  Media  Center, 
2900  Welton  Street,  Suite  320  Denvw, 
CO  80205. 

6.  Location  ofEvent:  Vail,  Colorado. 

7.  Employee's  Role:  Speaker. 

8.  Dates  ofEvent:  06/13-15/96. 

9.  Travel  Dates:  06/13-15/96. 


10.  (a) 

Nature  of  benefit 

(c) 

Type  4  anKMjnt  of 

payment 

Check 

In  kind 

1 .  Roundtrip 
Transportatk>n 

2.  Hotel  Room  ... 

$442.00 

182.00 

3.  Meals  „.. 

4  Taxi       

104.50 

546.50 

182.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  William  E.  Johnson. 
Government  position:  Deputy  Chief, 

Cable  Services  Bureau. 

3.  Event:  Western  Show. 

4.  Sponsor  ofEvent:  California  Cable 
Television  Association — CCTA. 

5.  Sponsor  Address:  Attn:  Jerry 
Yemowitz,  4341  Piedmont  Avenue,  PO 
Box  11080,  Oakland,  CA  94611. 

6.  Location  ofEvent:  Anaheim, 
California. 

7.  Employee's  Role:  Panelist. 

8.  Dates  ofEvent:  ll/2»-12/01/95. 

9.  Trave;  Dates:  11/29-12/01/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

- 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room    . 

~ 

$1,418.00 
376.05 

3  iMleals 

$a'>.50 

26.00 

4.  Taxi  

111.50 

1,794.05 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Meredith  J.  Jones. 
Government  position:  Chief.  Cable 

Services  Bureau. 

3.  Event:  Western  Show. 

4.  Sponsor  ofEvent:  California  Cable 
Television  Association — CCTA. 

5.  Sponsor  Address:  Attn:  Jerry 
Yanoviritz,  4341  Piedmont  Avenue,  P.O. 
Box  11080.  Oakland.  CA  94611. 

6.  Location  ofEvent:  Anaheim, 
California. 

7.  Employee's  Role:  Panelist 

8.  Dates  ofEvent:  11/29-12/01/95. 

9.  Tixive7  Dates:  11/29-12/03/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

- 

$237.00 
137.04 

3.  Meals  

4  Taxi 

$98.50 
61.00 

159.50 

374.04 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Ronald  Parver. 
Government  position:  Team  Manager. 

Cable  Services  Bureau. 

3.  Event:  Western  Show. 

4.  Sponsor  ofEvent:  California  Cable 
Television  Association — CCTA. 

5.  Sponsor  Address:  Attn:  Jerry 
Yanowitz.  4341  Piedmont  Avenue.  P.O. 
Box  11080.  Oakland.  CA  94611. 

6.  Location  ofEvent:  Anaheim, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  ofEvent:  11/29-12/01/95. 

9.  Travel  Dates:  11/28-11/30/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

Check 

In  kind 

1.  Rourxltrip 

Transporiatkxi 
2  Hotel  Room    . 



$1,552.00 
333.50 

3  Meals 

$104.50 
84.00 

4.  Parking 

188.50 

1.914.85 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Michael  L.  Katz. 
Government  position:  Chief 

Economist.  Office  of  Plan  &  Policy. 

3.  Event:  Western  Show. 

4.  Sponsor  ofEvent:  California  Cable 
Television  Association — CCTA. 

5.  Sponsor  Address:  Attn:  Jerry 
Yanovtdtz.  4341  Piedmont  Avenue.  P.O. 
Box  11080.  Oakland.  CA  94611. 

6.  Location  ofEvent:  Anaheim, 
California. 

7.  Employee's  Role:  Panelist 

8.  Dates  ofEvent:  11/29-12/01/95. 

9.  Travel  Dates:  11/28-11/30/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  anwunt  of 

payment 

Check 

kikind 

1.  Roundtnp 
Transportation 

$212.00 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Ctteck 

In  kind 

2.  Hotel  Room  ... 

306.50 

3.  Meals  

114.00 

4.  Pariang 

$17.00 

17.00 

632.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Joseph  V.  Farrell. 
Government  position:  Chief 

Economist,  OfBce  of  Plan  &  Policy. 

3.  Event:  Authors  Symposium  on 
"Competition  Policy,  Intellectual 
Property  Rights,  &  International 
Economic  Integration  Conference. 

4.  Sponsor  o/Evenf;  Canadian 
Competition  Bureau. 

5.  Sponsor  Address:  Attn:  Nancy 
Gallini,  Oept  of  Economics.  University 
of  Toronto.  150  St.  George  Street, 
Toronto  Ontario.  Canada  M5S  lAl. 

6.  Location  of  Event:  Ottawa,  Canada. 

7.  Employee's  Role:  Discussant. 

8.  Dates  of  Event:  5/12-13/96. 

9.  Travel  Dates:  5/11-13/96. 

10.  (a) 


Nature  of  txinefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inland 

1.  Roundtrip 
Transportation 

$564  00 

2.  Hotel  Room  .„ 

3.  Meals  

~ 

192.00 
168.00 

4.  Taxi  



924.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Andrew  C.  Barrett 
Government  position:  Commissioner. 

3.  Event:  DBS  Conference. 

4.  Sponsor  of  Event:  Carmel  Group. 

5.  Sponsor  Address:  Attn:  James  A. 
Schaeffler,  P.O.  Box  4225,  Carmel.  CA 
93921-4225. 

6.  Location  of  Event:  Woodland  Hills, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  02/15/96. 

9.  Travel  Dates:  02/14-16/96. 

10.  (a) 


Nature  of  bene« 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundlrip 
Transportation 

$217.00 

Nature  of  t)enefrt 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

$95  00 

3.  Meals  

76.00 
9.50 

4.  Taxi  

302.50 

95.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Scott  B.  Harris. 
Government  position:  Chief, 

International  Bureau. 

3.  Event:  DBS  Conference. 

4.  Sponsor  of  Event:  Carmel  Group. 

5.  Sponsor  Address:  Attn:  James  A. 
SchaeSler.  P.O.  Box  4225.  Carmel.  CA 
93921-4225. 

6.  Location  of  Event:  Woodland  Hills, 
California. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  02/15/96. 

9.  Travel  Dates:  02/14-16/96. 

10.  (a) 


Nature  of  twnefrt 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundfrip 
Transportation 

$217.00 

2.  Hotel  Room  ... 

$95  00 

3.  Meals  

4.  Taxi  

87.00 
59.00 

8.00 

363.50 

103.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Michael  L.  Katz. 
Govenunent  position:  Chief 

Economist,  Office  Plans  &  Policy. 

3.  Event:  Convergence  Technology. 

4.  Sponsor  of  Event:  Chilton 
Communications  Group. 

5.  Sponsor  Address:  Attn:  Richard 
Purcell,  600  S.  Cherry  Street,  Suite  400, 
Denver,  CO  80222. 

6.  Location  of  Event:  Orlando,  Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  11/08-09/95. 

9.  Trove/ Z>ates.  11/07-08/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$392.00 

2.  Hotel  Room  ... 

$66  00 

3.  Meals  

37.50 
45.00 

4.  Taxi  

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

474.50 

66.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  William  E.  Kennard. 
Government  position:  General 

Counsel. 

3.  Event:  Convergence  Technology, 
Conference. 

4.  Sponsor  o/ Event;  Chilton 
Communications  Group. 

5.  Sponsor  Address:  Attn:  Richard 
Purcell,  600  S.  Cherry  Street,  Suite  400, 
Denver,  CO  80222. 

6.  Location  of  Event:  Orlando,  Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  11/08-09/95. 

9.  Travel  Dates:  11/08-09/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$392.00 

2.  Hotel  Room  ... 

$155  00 

3.  Meals  

4.  Taxi  

392.00 

155.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  William  W.  Shiirkey. 
Government  Position:  Economist, 

Office  of  Plans  &  Policy. 

3.  Event:  1st  Annual  Conference, 
PURC-IDEl-CIRANO. 

4.  Sponsor  of  Event:  CIRANO. 

5.  Sponsor  Address:  2020,  Rue 
University,  25e  Etaga,  Montreal 
(Quebec),  H3A  2A5. 

6.  Location  of  Event:  Montreal, 
Canada. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  10/13-14/95. 

9.  Travel  Dates:  10/12-15/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$236.97 

$343  00 

3.  Meais  

4.  Taxi  

44.38 
68.63 

205.00 

349^98 

548.00 
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(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Richard  M.  Smith. 
Government  Position:  Chief.  Office  of 

Engineering  &  Technology. 

3.  Event:  Regulatory  &  Privatization 
Issues  in  Telecommunications. 

4.  Sponsor  of  Event:  CONATEL. 

5.  Sponsor  Address:  Attn:  Mr.  Arnold 
Horowitz,  Asesor  Recursos  Humanos. 
Conatel.  VE. 

6.  Location  of  Event:  Caracas, 
Venezuela. 

7.  Employee's  Role:  Instructor. 

8.  Dates  of  Event:  06/17-28/96. 

9.  Travel  Dates:  06/15-22/96. 

10.  (4) 


Govenmient  Position:  Chief,  Cable 
Services  Bureau. 

3.  Event:  Forum  '96. 

4.  Sponsor  of  Event:  Cable  Television. 
Public  Affairs  Association — CTPAA. 

5.  Sponsor  Address:  Attn:  Stdly 
Flynn,  1875  Connecticut  Avenue,  N.W., 
Suite  640,  Washington,  D.C.  20009. 

6.  Location  of  Event:  Orlando,  Florida. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  03/04/96. 

9.  Tmvel  Dates:  03/03-04/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
?  Hotel  Room 



$510.00 
1,575.00 

3  Meals 



4  Taxi 

2,085.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Joseph  V.  Farrell 
Government  Position:  Chief 

Economist,  Office  of  Plans  &  Policy. 

3.  Event:  CRA's  /Vnnual  Antitrust 
Conference. 

4.  Sponsor  of  Event:  Charles  River 
Associates  Inc. 

5.  Sponsor  Address:  Attn:  Mr.  Stanley 
M.  Besen,  1001  Pennsylvania  Avenue, 
N.W.,  Suite  750  North.  Washington, 
D.C.  20004-2505. 

6.  Location  of  Event:  Boston, 
Massachusetts. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/25/96. 

9.  Travel  Dates:  04/24-25/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  aiTXXjnt  of 

payn)ent 

Check 

In  kind 

1.  Roundtrip 

Transportation 
?  Hotel  Room 

$546.50 

207.33 

3  Meals  



76.00 

4  Taxi 

" 

829.83 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Meredith  J.  Jones. 


4.  Sponsor  of  Event:  Electronic 
Industries  Association — ^EIA. 

5.  Sponsor  Address:  Attn:  Ms.  Maxine 
Stone,  2500  Wilson  Boulevard, 
Arlington,  VA  22201-3834. 

6.  Location  of  Event:  Philadelphia, 
Pennsylvania. 

7.  Employee's  Role:  Panelist 

8.  Dotes  of  Event:  10/03-06/95. 

9.  Travel  Dates:  10/05-06/95. 

10.  (a) 


htoture  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 

TransportatKNi 
2  Hotel  Room  „. 

$486.00 

172.05 

3  Meals 

4.  Taxi  

$131.67 

.... 

1?1.67 

658.05 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Ck>mmtinications 
Commission. 

2.  Employee:  Richard  M.  Smith. 
Government  position:  Chief,  Office  of 

Engineering  &  Technology. 

3.  Event:  Society  of  Broadcast 
Engineers  National  Convention. 

4.  Sponsor  of  Event:  Ennes 
Educational  Fund  Trust. 

5.  Sponsor  Address;  Attn:  Christopher 
D.  Imlay,  Booth,  Freret  &  Imlay,  Suite 
204, 1233  20th  Street,  N.W.. 
Washington,  D.C.  20036. 

6.  Location  of  Event:  New  Orleans. 
Louisiana. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/06-09/95. 

9.  Travel  Dates:  9/06-08/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  Of 

payment 

Check 

In  kind 

1.  Roundtnp 

Transportation 
2  Hotel  Room 

$38?.ro 

$115.00 

"i  Meals 

76.50 
44.60 

4.  Taxi,  Tele- 
phone &  Mlle- 

*B* 

503.10 

115.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Saul  Shapiro. 
Government  position:  Assistant  Chief 

for  Technology  Policy,  Mass  Media 
Bureau. 

3.  Event:  Annual  EHgital  Audio  ft 
Video  Workshop. 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 

Transportatxxi 
2  Hotel  Room 

$110.00 

$89.00 

3  Maals 

42.50 
21.50 

4.  Taxi 

174.00 

89.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  William  E.  Kennard. 
Government  position:  General 

Counsel. 

3.  Event:  FCBA  Annual  May  Seminar. 

4.  Sponsor  of  Event:  Federal 
Communications  Bar  Association — 
FCBA. 

5.  Sponsor  Address:  Attn:  Mr.  Jack  W. 
WhiUey,  Midwest  Chapter,  8410  West 
Bryn  Mawr.  Suite  1100,  Chicago.  IL 
60631-3486. 

6.  Location  o/ Event;  Chicago,  Illinois. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/14/96. 

9.  Travel  Dates:  05/13-14/96. 

10.  (a) 


Nature  of  benefit 

Type  &  amount  of 
payment 

Check 

In  kind 

1.  Roundtrip 

TransportatKXi 
2  Hotel  Room  ... 

.. — . 

$178.91 

3.  Meals  

A   Tavi 

tt9"32 
29.00 

20.00 

58.32 

198.91 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commissipn. 

2.  Employee:  Rachelle  B.  Chong. 
Government  position:  Commissioner. 

3.  Event:  Annual  Seminar. 

4.  Sponsor  of  Event:  Federal 
Communications  Bar  Association — 
FCBA. 

5.  Sponsor  Address:  Attn:  Paula  G. 
Friedman,  1722  Eye  Street,  N.W..  Suite 
300,  Washington,  D.C.  20006. 
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6.  Location  of  Event:  Hot  Springs, 
Virginia. 

7.  Employee's  Role:  Sp>eaJier. 

8.  Dates  of  Event:  05/17-19/96. 

9.  Trove/ Dotes.  05/17-19/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  ol 

payment 

* 

Check 

in  kind 

1.  Roundtnp 
Transportation 

$126.00 

2.  Hole)  Room  ... 

3.  Meals  

4.  Taxi  

$231.30 
52.00 

126.00 

283.30 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Regina  M.  Keeney. 
Government  position:  Chief,  Common 

Carrier  Bureau. 

3.  Event:  Annual  Seminar. 

4.  Sponsor  of  Event:  Federal  ^^ 
Communications  Bar  Associatioi^P 
FCBA. 

5.  Sponsor  Address:  Attn:  Paula  G. 
Friedman.  1722  Eye  Street,  N.W..  Suite 
300,  Washington,  D.C.  20006. 

6.  Location  of  Event:  Hot  Springs, 
Virginia. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/17-19/96. 

9.  Trove/ £tates.  05/17-19/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 
Transportation 

$120.00 

2.  Hotel  Room  ... 

$462  64 

3.  Meals  

4.  Taxi  

50.00 

120.00 

512.64 

(b)  Non-Fed  Source:  Same  as  Nc.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Susan  Ness. 
Government  position:  Commissioner. 

3.  Event:  Annual  Seminar. 

4.  Sponsor  of  Event:  Federal 
Communications  Bar  Association — 
FCBA. 

5.  Sponsor  Address:  Attn:  Paula  G. 
Friedman,  1722  Eye  Street,  N.W.,  Suite 
300,  Washington,  D.C.  20006. 

6.  Location  of  Event:  Hot  Springs. 
Virginia. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/17-19/96. 

9.  Trove/ ZJlotes.  05/17-19/96. 


10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$132.00 

2.  Hotel  Room  ... 

$462  64 

3.  Meals  

14.43 

4.  Taxi  

132.00 

477.07 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  H.  Quello. 
Government  position:  Commissioner. 

3.  Event:  Annual  Seminar. 

4.  Sponsor  of  Event:  Federal 
Communications  Bar  Association — 
FCBA. 

5.  Sponsor  Address:  Attn:  Paula  G. 
Friedman,  1722  Eye  Street,  N.W..  Suite 
300.  Washington,  D.C.  20006. 

6.  Location  of  Event:  Hot  Springs, 
Virginia. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/1 7-19/96. 

9.  Trove/ Itotes:  05/17-19/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  anKXjnt  ol 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatioii 

2.  Hotel  Room  ... 

$462  64 

3.  Meals  

4.  Taxi  

462  64 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Douglas  W.  Webbink. 
Government  position:  Chief.  Policy  & 

Rules  Division.  Mass  Media  Bureau. 

3.  Event:  Annual  Seminar. 

4.  Sponsor  of  Event:  Federal 
Communications  Bar  Association — 
FCBA. 

5.  Sponsor  Address:  Attn:  Paula  G. 
Friedman.  1722  Eye  Street.  N.W..  Suite 
300.  Washington,  D.C.  20006. 

6.  Location  of  Event:  Hot  Springs, 
Virginia. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/17-19/96. 

9.  Trove/ ZJates.  05/17-19/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

•payment 

Chock 

In  kind 

1.  Roundtrip 
Transportation 

$124.80 

2.  Hotel  Room  ... 

$462.64 

3.  Meals  

4.  Irxadentals 

5.00 
6.00 

9.61 

135.80 

472.25 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  )ulius  Genachowski. 
Government  position:  Counsel'to 

Chairman  Reed  Hundt. 

3.  Event:  New  Media  &  Broadcasting. 

4.  Sponsor  of  Event:  Financial 
Times— FT. 

5.  Sponsor  Address:  Attn:  Sarah 
Mitchell,  Conference  Executive,  Maple 
House,  149  Tottenham  Court  Road, 
London  WlP  9LX..  United  Kingdom. 

6.  Location  of  Event:  London. 
England. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  02/26-27/96. 

9.  Travel  Dates:  02/22-27/96. 

10.  (a) 


Nature  of  benefrt 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transporlation 

$341900 

2.  Hotel  Room  ... 

206.22 

3.  Meals  

39  98 

4.  Telephone  & 
Fax 

38  35 

5.  Laundry/Dry 
Cleaning  

738 

371093 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Meredith  J.  Jones. 
Government  position:  Chief.  Cable 

Services  Bureau. 

3.  Event:  FCTA  Annual  Convention. 

4.  Sponsor  of  Event:  Florida  Cable 
Telecommunications  Association — 
FCTA. 

5.  Sponsor  Address:  Ms.  Laura  L. 
Wilson,  310  North  Motut)e  Street, 
Tallahassee.  FL  32301. 

6.  Location  of  Event:  Naples,  Florida. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  07/08-10/96. 

9.  Trove/ Dotes;  07/08-11/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$335.00 

$197.16 

3  Meals 

25.50 
13.00 

4  Taxi 

373.50 

197.16 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  W.  Olson. 
Government  position:  Chief. 

Competition  Division,  Office  of  the 
General  Counsel. 

3.  Event:  FTA's  89th  Annual 
Convention. 

4.  Sponsor  of  Event:  Florida 
Telephone  Association — FTA. 

5.  Sponsor  Address:  Attn:  Mr.  Susan 
C.  Langston,  1311-A  Paul  Russell  Road, 
Suite  101.  P.O.  Box  1776,  Tallahassee. 
FL  32302. 

6.  Location  of  Event:  St.  Petersburg, 
Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/09-11/96. 

9.  Travel  Dates:  06/09-10/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 



$420.00 
119.00 

3  Meais    

4  Taxi 

$39.66 

39.00 

539.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Jo  Ann  Lucanik. 
Government  position:  Chief.  Financial 

Analysis  &  Compliance  Division  Cable 
Service  Bureau. 

3.  Event:  HCTA  Annual  Convention. 

4.  Sponsor  of  Event:  Hawaii  Cable 
Television  Association — HCTA. 

5.  Sponsor  Address:  Attn:  Hardy 
Hutchinson.  P.O.  Box  1245.  Kailua.  HI 
96734. 

6.  Location  of  Event:  Honolulu. 
Hawaii. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  09/20-23/95. 

9.  Travel  Dates:  09/20-24/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportatk)n 
2  Hotel  Room  ... 

$880.38 

$800.00 

3.  Meals  

4  Taxi 



5.  Car  Rental  & 
r^« 

120.42 

1.000.80 

600.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  David  E.  Horowitz. 
Government  position:  Chief,  Legal 

Branch  Mass  Media  Bureau. 

3.  Event:  IBA  Fall  Conference 
Broadcasting  2000. 

4.  Sponsor  of  Event:  Indiana 
Broadcasters  Association^IBA. 

5.  Sponsor  i4ddrBss;  Attn:  Gwen 
Piening,  11595  North  Meridian  Street, 
Suite  300,  Carmel,  EM  46032. 

6.  Location  of  Event:  Indianapolis, 
Indiana. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/19/95. 

9.  Travel  Dates:  10/18-19/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$623.00 
126.50 

4.  Taxi  &  Paik- 

ing 

5.  Telephone 

$62.50 

i'id 

62.50 

754.99 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Anne  C.  Lucey. 
Government  position:  Attorney 

Advisor,  Mass  Media  Bureau. 

3.  Event:  IBA  Fall  Conference 
Broadcasting  2000. 

4.  Sponsor  of  Event:  Indiana 
Broadcasters  Association — IBA. 

5.  Sponsor  Address:  Attn:  Gwen 
Piening,  11595  North  Meridian  Street, 
Suite  300,  Carmel,  IN  46032. 

6.  Location  of  Event:  Indianapolis, 
Indiana. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  10/19/95. 

9.  Tmvel  Dates:  10/10-19/95.  . 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  RourxJtnp 
Transportatk>n 

2.  Hotel  Room  ... 

$582.00 

80.00 

3.  Meals  

4.  Taxi 

$32.00 

32.00 

662.00 

(b)  Non-Fed  Source:  Samp  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Dwayne  Dowtin. 
Government  position: 

Telecommimications  Analyst,  Office  of 
Conununications,  Business 
Opportunities. 

3.  Event:  "PCS  Strategies  '96" 
Conference. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — IIR. 

5.  Sponsor  Address:  Attn:  Ms.  Heidi 
Wooden.  708  Third  Avenue,  4th  Flow, 
new  York.  NY  10017-4103. 

6.  Location  of  Event:  Atlanta,  Georgia. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  02/14-15/96. 

9.  Travel  Dates:  02/13-15/96. 

10.  (a) 


Nature  of  t>enefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Rourxltnp 

Transportatkxi 
o  hiolel  Room 



$557.00 

3.  Meals  

4.  Taxi ~ — 

•.•.•«••••••-»•— 

557.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Mark  A.  CorbitL 
Government  position: 

Telecommimications  Policy  Analyst, 
Office  of  Plans  &  Policy. 

3.  Event:  Telcos  4  The  Internet. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — IIR. 

5.  Sponsor  Address:  Attn:  Izi 
Muruben,  6th  Floor,  29  Bressenden 
Place,  London  SWIE  5DR. 

6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  04/22-24/96. 

9.  Travel  Dates:  02/19-25/96. 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inldnd 

1.  Roundtnp 
Transportation 

2.  Hotei  Room  „. 

S638.00 
468.00 

3.  Meals  

270.00 

4.  Taxi  

270  00 

._.. _ 

1.376.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  M.  Pepper. 

Government  position:  Chief,  Office  of 
Plans  &  Policy. 

3.  Event:  Telcoms  Regulation. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — DR. 

5.  Sponsor  Address:  Attn:  Rachel 
Lester,  6tb  Floor,  29  Bressenden  Place. 
London  SWlE  5DR. 

6.  Location  of  Event:  London. 
England. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/17-19/96. 

9.  Travey  Dates:  04/16-20/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  anxxjnt  of 

payment 

Check 

In  kind 

1.  RotMXltrip 
Transportation 

2.  Hotel  Room  ... 

$1422.25 
468  00 

3.  Meais  

270  00 

4.  Taxi  

2160.25 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Conmiission. 

2.  Employee:  Robert  M.  Pepper. 

Government  Position:  Chief,  Office  of 
Plans  &  Policy. 

3.  Event:  Global  Spectnmi 
Management  &  Frequency  Allocation 
Conference. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — IIR. 

5.  Sponsor  Address:  Attn:  Mr.  Hugh 
Roberts.  6th  Floor,  29  Bressenden  Place, 
London  SWlE  SDR. 

6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Speaker.  , 

8.  Dates  of  Event:  05/28-31/96. 

9.  Travel  Dates:  05/26-29/96. 

10.  (a) 


Nature  of  t>eneflt 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$1576.65 
468.00 

3.  Meais  

270.00 

4.  Taxi 

2314.65 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  }ames  Coltharp. 
Government  position:  Chief 

Economist,  Wireless 
Telecommunications  Bureau. 

3.  Event:  Communications 
Symposium. 

4.  Sponsor  of  Event:  Infomart. 

5.  Sponsor  Address:  Attn:  Kami  Price, 
1950  Stemmons  Freeway, 
Administrative  Offices,  Room  6038, 
Dallas,  TX  75207-3199. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  11/01/95. 

9.  Travel  Dates:  11/01/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkw 

2.  Hotel  Room  ... 

$1000.00 

3.  Meals  

34  00 

4.  Mileage  

$4.50 

25.00 

4.50 

1059.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission 

2.  Employee:  Kathryn  M.  Garland. 
Government  position:  Consumer 

Assistance  Branch,  Wireless 
Telecommunications  Bureau. 

3.  Event:  International  Wireless 
Communications  Expo. 

4.  Sponsor  of  Event:  Intertec 
Publishing. 

5.  Sponsor  Address:  Attn:  Mr.  Don 
Bishop,  Corporate  Offices,  9800  Metcalf 
Avenue,  Overland  Park,  KS  66212- 
2215. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/25-26/96. 

9.  Travel  Dates:  04/22-26/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$247.00 

2.  Hotel  Room  ... 

240.00 

3.  Meals  

$170.00 

37.54 

100.70 

4.  Taxi  &  Tele- 
phone   

5.  Parking,  Fax 
&  Mileage  

308.24 

487.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission 

2.  Employee:  Ralph  A.  Haller 
Govermnenf  position:  Deputy  Chief, 

Wireless  Telecommunications  Bureau. 

3.  Event:  International  Wireless 
Communications  Expo. 

4.  Sponsor  of  Event:  Intertec 
Publishing. 

5.  Sponsor  Address:  Attn:  Mr.  Don 
Bishop,  Corporate  Offices,  9800  Metcalf 
Avenue,  Overland  Park,  KS  66212- 
2215. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/25-26/96. 

9.  Travel  Dates:  04/20-29/96 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 
Transportation 

$228.00 

2.  Hotel  Room  ... 

$240.00 

3.  Meals  

161.50 
72.00 

4.  Taxi  &  Park- 
ing   

461.50 

240.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Amy  J.  Zoslov. 
Government  position:  Deputy  Chief. 

Auctions  Division,  Wireless 
Telecommunications  Bureau. 

3.  Event:  International  Wireless 
Communications  Expo. 

4.  Sponsor  of  Event:  Intertec 
Publishing. 

5.  Sponsor  Address:  Attn:  Mr.  Don 
Bishop,  Corporate  Offices,  9800  Metcalf 
Avenue,  Overland  Park,  KS  66212-2215 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/25-26/96 

9.  Travel  Dates:  04/24-27/96. 


10.  (a) 


Nature  o(  benefit 

(c) 

Type  &  anKXjnt  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room 

$454.00 

180.00 

3.  Meals  ..- 

A  Taxi 

$127.50 
34.00 

161.50 

634.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Blair  S.  Levin. 
Government  position:  Chief  of  Staff  to 

Chairman  Reed  E.  Hxindt. 

3.  Event:  INTV  Board  of  Directors 
Meeting. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television  Stations  Inc. — 
DMTV. 

5.  Sponsor  Address:  Attn:  Mr.  James 
B.  Hedlund.  1320  Nineteenth  Street, 
N.W.,  Siiite  300,  Washington,  D.  C. 
20036. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Presentation. 

8.  Dates  of  Event:  10/09/95. 

9.  Travel  Dates:  10/09/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

■ 

Check 

In  kind 

1 .  Roundtrip 

Transporlatkw 
9   Hntpl  Room 

$3,53.00 

3.  Meals  

4  Taxi 

25.50 
14.00 

$392.50 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Andrew  C.  Barrett 
Government  position:  Commissioner. 

3.  Event:  INTV/NATPE  Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television/National 
Association  of  Television  Program 
Executives— INTV/NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Sti«et,  N.W.,  Suite  300,  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/20-25/96. 

9.  Trove/ Dates:  01/21-24/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1 .  Roundtrip 

Transportatkjn 
2  Hotel  Room  ... 

$704.00 

191.16 

3  Meals 

$81.00 
84.50 

4  Taxi 

165.50 

895.16 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Julius  Genachowski. 
Government  Position:  Counsel  to 

Chairman  Reed  H.  Himdt. 

3.  Event:  INTV/NATPE  Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television/National 
Association  of  Television  Program 
Executives— INTV/NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Sti«et,  N.W.,  Suite  300,  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Attendee. 

8.  Dates  of  Event:  01/20-25/96. 

9.  Travel  Dates:  01/20-23/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
TranspOftatk)n 

2.  Hotel  Room  ... 
3  Meals 

$ 

i33!b6 

$1,192.00 
222.00 

4.  Telephone 

5  Taxi 

15.27 

39.00 

172.00 

1,429.27 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Meredith  J.  Jones. 
Goverrunenf  position:  Chief,  Cable 

Services  Bureau. 

3.  Event:  INTV/NATPE  Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television/National 
Association  of  Television  Program 
Executives— INTV/NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street,  N.W.,  Suite  300.  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event:  01/20-25/96. 

9.  Travei  Dates:  01/19-23/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type&  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportatton 
2  Hotel  Room 

$ 

$237.50 
240.40 

3  Meals 

161.50 

4  Taxi          

161.50 

477.90 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  W.  Olson. 
Goverrunent  Position:  Chief, 

Competition  Division,  General  Counsel. 

3.  Event:  INTV/NATPE  Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television/National 
Association  of  Television  Program 
Executives— INTV/NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street,  N.W.,  Suite  300,  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Las  V^as, 
Nevada. 

7.  Employee's  Role:  Panelist 

8.  Dotes  of  Event:  01/20-25/96. 

9.  Travel  Dates:  01/20-24/96. 

10.  (a) 


Nature  of  benefH 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportatkxi 
9  Klotel  Room 

$ 

$237.50 
296.00 

3  Meals  

21.00 
27.00 

4  Taxi 

48.00 

533.50 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  H.  Quello. 
Government  position:  Commissioner. 

3.  Event:  INTV/NATPE  Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television/National 
Association  of  Television  Program 
Executives— INTV/NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street,  N.W.,  Suite  300,  Washington. 
D.C.  20036. 

6.  Location  of  Event:  Las  V^as, 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  01/20-25/96. 

9.  Travel  Dates:  01/20-24/96. 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  Kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

S 

$211.94 
370.00 

3.  Meals  

103.00 
63.00 

4.  Taxi  

166.00 

581.94 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  H.  Ratcliffe. 
Government  position:  Assistant  Chief 

or  Law,  Mass  Media  Bureau. 

3.  Event:  INTV/NATPE  Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television/National 
Association  of  Television  Program 
Executives— INTV/NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street,  N.W..  Suite  300,  Washington, 
DC.  20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/20-25/96. 

9.  Tmve/ Dates.  01/20-25/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$ 

$483.00 
222  00 

3.  Meals  

114  00 

4.  Taxi  

819  00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  David  R.  Siddall. 
Government  position:  Legal  Advisor 

to  Commissioner  Susan  Ness. 

3.  Event:  INTV/NATPE  Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television/National 
Association  of  Television  Program 
Executives— INTV/NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street,  N.W.,  Suite  300,  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/20-25/96. 

9.  TiOYel  Dates:  01/21-24/96. 

10.  (a) 


l^ure  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$ 

$1,130.00 
148.00 

3.  Meals  

4.  Taxi  

1,278.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Lisa  B.  Smith. 
Government  position:  Senior  Legal 

Advisor  to  Commissioner  Andrew  C. 
Barrett. 

3.  Event:  INTV/NATPE  Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television/National 
Association  of  Television  Program 
Executives— INTV/NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street.  N.W.,  Suite  300,  Washington. 
D.C.  20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/20-25/96. 

9.  Travel  Dates:  01/20-24/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$ 

$234.00 
298.08 

3.  (Meals  

1350 

4.  Fax  &  Tele- 
phone   

46  00 

5.  Taxi  

53.00 

53.00 

591.58 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart. 
Government  position:  Chief.  Mass 

Media  Bureau. 

3.  Event:  INTV/NATPE  Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television/National 
Association  of  Television  Program 
Executives— INTV/NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street.  N.W..  Suite  300.  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event:  01/20-25/96. 

9.  Travel  Dates:  01/20-22/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1 .  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$ 

$483.50 
148.00 

3.  Meals  „ 

95.00 

4.  Taxi  

726.50 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Conunission. 

2.  Employee:  Rudolfo  M.  Baca. 
Government  position:  Legal  Advisor 

to  Commissioner  James  H.  Quello. 

3.  Event:  ITA's  1995  Annual 
Conference. 

4.  Sponsor  of  Event:  Industrial 
Telecommunications  Association,  Inc. — 
ITA. 

5.  Sponsor  Address:  Attn:  Kimberly 
A.  Sescoe,  1110  North  Glebe  Road,  Suite 
500,  Arlington,  VA  22201. 

6.  Location  of  Event:  Tucson,  Arizona. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  10/12-14/95. 

9.  Travel  Dates:  10/12-14/95. 

10.  (a) 


■ 
Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatk)n 

$491.00 

2.  Hotel  Room  ... 

$320.00 

3.  Meals  

67.50 
24.00 

4.  Taxi  

582.50 

320.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Jane  E.  Mago. 
Government  position:  Senior  Legal 

Advisor  to  Commissioner  Rachelle  B. 
Chong. 

3.  Event:  ITI  Board  of  Directors 
Meeting. 

4.  Sponsor  o/EvenMTI. 

5.  Sponsor  Address:  Attn:  Ted  Allen 
Heydinger,  Suite  200, 1250  Eye  Street, 
NW.,  Washington,  DC  20005. 

6.  Location  of  Event:  Naples,  Florida. 

7.  Employee's  Role:  Speaker. 
j  8.  Dates  of  Event:  10/19/95. 

9.  Travel  Dates:  10/18-19/95.      • 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkxi 

$526.00 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2  Hotel  Room  ... 

$229.30 

3  MAflls 

51.00 
27.90 

4.  Mileage  & 
Telephone 

604.90 

229.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Meredith  J.  Jones. 
Government  position:  Chief,  Cable 

Services  Bureau. 

3.  Event:  CABLE/TELCO  Conference. 

4.  Sponsor  of  Event:  Kagan  Seminars 
Inc. 

5.  Sponsor  Address:  Attn:  Ms.  Donna 
Shore,  126  Clock  Tower  Place,  Carmel, 
CA  93923. 

6.  Location  of  Event:  New  York,  New 
York. 

7.  Employee's  Ro{e:  Panelist. 

8.  Dates  of  Event:  03/20/96. 

9.  Trovei  Dates:  03/20/96. 

10.  (a) 


ftature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 
3  Meals 

$292.00 



4  Taxi 

$36.00 

36.00 

292.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  Colthaip. 
Government  position:  Chief 

Economist,  Wireless 
Telecommimications  Bureau. 

3.  Event:  TELCOM  ACT  OF  1996. 

4.  Sponsor  of  Event:  Kagan  Seminars 
Inc. 

5.  Sponsor  Address:  Attn:  Ms.  Kristen 
Roelofs,  126  Clock  Tower  Place,  Carmel. 
CA  93923. 

6.  Location  of  Event:  New  York,  New 
York. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/10/96. 

9.  Travel  Dates:  04/10/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$304.00 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

9   MntAl  Rnnm 

'ui'io 

3.  Meals 

4.  Taxi 

49.70 

304.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Conunission. 

2.  Employee:  Karen  Brinkmann. 
Government  position:  Associate  Chief, 

Wireless  Telecommunications  Bureau. 

3.  Event:  WIRELESS  TELECOM 
VALUES  &  FINANCE. 

4.  Sponsor  of  Event:  Ka^an  Seminars 
Inc. 

5.  Sponsor  Address:  Attn:  Ms.  Sharon 
Armbrust,  126  Clock  Tower  Place, 
Carmel,  CA  93923. 

6.  Location  of  Event:  New  York,  New 
York. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/17-18/96. 

9.  Travel  Dates:  04/18/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

- 

Check 

In  kind 

1.  Roundtrq) 

Transportation 
9  Hotel  Room 

304.00 

3  Meals 

28.50 
70.50 

4.  Taxi  &  Paik- 
Ina 

"•a 

99.00 

304.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Thomas  P.  Stanley. 
Government  position:  Chief 

Economist,  Office  of  Plans  &  Policy. 

3.  Event:  The  1995  Telecom 
Legislative  Matrix  for  Business, 
Developments  &  Consumer  Benefits. 

4.  Sponsor  of  Event:  KMB  Associates. 

5.  Sponsor  Address:  Attn:  Mike  Beilis, 
437  3rd  Avenue  North,  Tierra  Verde,  FL 
33715. 

-  6.  Location  of  Event:  St.  Petersburg, 
Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  10/26-28/95. 

9.  Travel  Dates:  10/26-28/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkxi 

35&00 

feature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

114.00 

3  Meals 

60.00 

4  Taxi         

23.00 

23.00 

530.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  L.  Casserly. 
Govenunent  position:  Senior  Legal 

Advisor,  Commissioner  Susan  Ness. 

3.  Event:  KMB  17th  Invitational 
Conference. 

4.  Sponsor  of  Event:  KMB  Associates. 

5.  Sponsor  Address:  Attn:  Mike  Beilis, 
437  3rd  Avenue  North,  Tierra  Verde,  FL 
33715. 

6.  Location  of  Event:  SL  Petersburg, 
Florida. 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event:  05/01-04/96. 

9.  Travel  Dates:  05/02-04/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  



206.00 

144.00 

78.00 

428.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Lisa  Gelb. 
Government  position:  Attorney, 

Common  Carrier  Bureau. 

3.  Event:  KMB  17th  Invitational 
Conference. 

4.  Sponsor  of  Event:  KMB  Associates. 

5.  Sponsor  Address:  Attn:  Mike  Beilis, 
437  3rd  Avenue  North.  Tierra  Verde,  FL 
33715. 

6.  Location  of  Event:  St  Petersbiu^, 
Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/01-04/96. 

9.  Trovey  Dotes;  05/02-04/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkxi 

2.  Hotel  Room  ... 

206.00 
144.00 
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Nature  o(  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

3  Meal? 

52.00 

4.  Parking  & 
Telephone 

59.12 

59.12 

402.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  M.  Pepper. 
Government  Position:  Chief,  Office 

Plans  &  Policy. 

3.  Event:  KMB  17th  Invitational 
Conference. 

4.  Sponsor  of  Event:  KMB  Associates. 

5.  Sponsor  Address:  Attn:  Mike  Beilis, 
437  3rd  Avenue  North,  Tierra  Verde,  FX 
33715. 

6.  Location  of  Event:  St.  Petersburg, 
Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/01-04/96. 

9.  Travey  Dates.  05/02-03/96. 

10.  (a) 


Nature  of  twnefit 


1.  Roundtrip 
Transportation 

2.  Hotel  Roonn  ... 

3.  Meals  

4.  Partong  & 
Toteprwne  ::nr 


(c) 

Type  &  amount  of 

payment 


Check 


In  kind 


$206.00 

250.85 

39.00 


495^^ 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  ].  Stewart. 
Government  position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  MAB  &  MPB  Aimual 
Meeting. 

4.  Sponsor  o/£ve/if;  Michigan 
Association  of  Broadcasters — MXB. 

5.  Sponsor  Address:  819  North 
Washington  Avenue,  Lansing,  Kfl  48906. 

6.  Location  of  Event:  Mackinac  Island, 
Michigan.  / 

7.  Employee's  Role:  Speakeii 

8.  Dates  of  Event:  08/27-29/^5 

9.  Travel  Dates:  8/27-29/95. 

10.  (a) 


Nature  of  benefit 

(0.1 
Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtoip 

IIWHLMIHIMI 

$768.00 

$ 

Nature  of  benefit 

(c) 
Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

106.00 

3.  Meals  

76.00 
30.00 

4.  Parking  & 
Mileage 

874.00 

106.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Frank  M.  Lucia. 
Government  position:  Director, 

Emergency  Communications 
Compliance  &  Information  Bureau. 

3.  Event:  Great  Lakes  Broadcasting 
Conference  &  Expo. 

4.  Sponsor  of  Event:  Michigan 
Association  Broadcasters — MAB. 

5.  Sponsor  Address:  Attn:  Chris 
Suever,  819  North  Washington  Avenue, 
Lansing,  MI  48906. 

6.  Location  of  Event:  Lansing, 
Michigan. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  02/27-28/96. 

9.  Travel  Dates:  02/27-28/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$423.00 

2.  Hotel  Room  ... 

107.95 

3.  Meals  

45.00 
15.95 

4.  Telephone. 
MHeage  &  Taxi 

60.95 

530.95 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Conununications 
Commission. 

2.  Employee:  Anne  C.  Lucey. 
Government  position:  Attorney,  Mass 

Media  Bureau. 

3.  Event:  Great  Lakes  Broadcasting 
Conference  &  Expo. 

4.  Sponsor  of  Event:  Michigan 
Association  Broadcasters — MAB. 

5.  Sponsor  Address:  Attn:  Chris 
Suever,  819  North  Washington  Avenue, 
Lansing,  MI  48906. 

6.  Location  of  Event:  Lansing. 
Michigan. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  02/27-28/96. 

9.  Travey  Dates:  02/26-28/96. 

10.  (a) 


Nature  of  beneftt 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$434.00 

114.00 

3.  Meals  

4.  Taxi  

10.00 

10.00 

548.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Saul  Shapiro. 
Xiovemment  position:  Assistant  Chief, 

Mass  Media  Bureau. 

3.  Event:  Seminar  on  U.S./Japan 
Multimedia. 

4.  Sponsor  of  Event:  Mainichi 
Newspapers. 

5.  Sponsor  Address:  Rockefeller 
Center.  630  Fifth  Avenue,  Room  2114, 
New  York,  NY  1011  f. 

6.  Location  of  Event:  New  York  City, 
New  York. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  09/20/95. 

9.  Travey  ZJates:  9/19-21/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$134.00 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  &  Park- 
ing   

66.50 
76.00 

276.50 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Michael  L.  Katz. 
Government  position:  Chief 

Economist,  Office  of  Plans  &  Policy. 

3.  Event:  1995  DAVID  Developers, 
Conference. 

4.  Sponsor  of  Event:  Microwave 
Systems  Corporation. 

5.  Sponsor  Address:  Attn:  Andrew 
Davidson,  1900  N.W.  114th  Street,  Des 
Moines,  L\  50325-7077. 

6.  Location  of  Event:  San  Jose, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/26-29/95. 

9.  Travel  Dates:  09/26-28/95. 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
9  Hrttnl  Room 

$380.00 

$114.00 

3.  Meals  

4  Taxi 

95.00 
32.00 

507.00 

114.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Y.  Paulette  Laden. 
Government  position:  Chief  Equal 

Employment  Opportimity  Branch,  Mass 
Media  Bureau. 

3.  Event:  MAB  Annual  Convention. 

4.  Sponsor  o/ Event;  Mississippi 
Association  of  Broadcasters — MAB. 

5.  Sponsor  Address:  Attn:  Jackie  Lett, 
15  Northtown  Drive,  Suite  A,  Jackson, 
MS  39211. 

6.  Location  of  Event:  Biloxi, 
Mississippi. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  06/13-16/96. 

9.  Travey  Dates:  06/13-16/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1 .  Roundtrip 

Transportation 
2  Hotel  Room 

$264.00 

$219.00 

3  Meals       

90.00 

4  Taxi 

264.00 

309.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart. 
Government  position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  Minnesota  Broadcasters 
Association  Convention. 

4.  Sponsor  of  Event:  Minnesota 
Broadcasters  Association — MAB. 

5.  Sponsor  Address:  3517  Raleigh 
Avenue,  P.O.  Box  16030,  St.  Louis  Park, 
MN  55416-0030. 

6.  Location  of  Event:  Bemidji. 
Minnesota. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/05-07/95. 

9.  Travey  Cdtes.  10/05-08/95. 

10.  (a) 


Nature  of  biBnefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
TransporlatkMi 

2.  Hotel  Room  ... 
3  Maais 

$620.00 

138.00 

75.00 

47.00 

" 

4  Taxi 

880.00 

r 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  L.  Baker. 
Government  position:  Senior 

Attorney,  Mass  Media  Bureau. 

3.  Event:  MBA  Annual  Convention. 

4.  Sponsor  of  Event:  Missouri 
Broadcasters  Association — MBA. 

5.  Sponsor  Address:  Attn:  Mr.  Donald 
J.  Hicks,  1803  Sun  Valley  Drive, 
Jefferson  City,  MO  65109. 

6.  Location  of  Event:  Kansas  Qty, 
Missouri. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  06/13-15/96. 

9.  Travey  Dates:  06/14-16/96. 

10.  (a) 


feature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1 .  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$324.00 

$126.00 

3  Meals 

85.00 
4620 

4  Taxi 

.... 

' 

45520 

126.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Scott  B.  Harris. 
Government  position:  Chief. 

International  Bureau. 

3.  Event:  Munich  Circle  Congress. 

4.  Sponsor  of  Event:  Munchner  Kreis. 

5.  Sponsor  Address.  Attn:  Mr.  Walter 
Lammle,  General  Manager,  Tal  16, 
80331  Mimchen,  Bavaria,  Germany. 

6.  Location  of  Event:  Munich, 
Germany. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/24-26/95. 

9.  Travel  Dates:  09/23-28/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ~. 
3  Meals  



$404.64 

4  Taxi  

• 

404.64 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Reed  E.  Hundt 
Government  position:  Chairman. 

3.  Event:  Munich  Circle  Congress. 

4.  Sponsor  of  Event:  Munchner  Kreis. 

5.  Sponsor  Address:  Attn:  Mr.  Walter 
Lammle,  General  Manager,  Tal  16, 
80331  Munchen,  Bavaria,  Germany. 

6.  Location  of  Event:  Munich, 
Germany. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/24-26/95. 

9.  Travey  Dates:  09/23-27/95. 

10.  (a) 


Nature  of  benefit 

|c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  IHotel  Room  ... 

$1,120.65 

$901.40 

3.  Meals  

4.  Taxi  &  Tele- 
phone   

252.50 
71.99 

54.93 

1,445.14 

956.34 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Kenneth  R.  Propp. 
Government  position:  Attorney 

Advisor,  International  Bureau. 

3.  Event:  Munich  Circle  Congress. 

4.  Sponsor  of  Event:  Munchner  Kreis. 

5.  Sponsor  Address:  Attn:  Mr.  Walter 
Lammle,  General  Manager,  Tal  16, 
80331  Mimchen.  Bavaria,  Germany. 

6.  Location  o/ Event:  Munich, 
Germany. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/24-26/95. 

9.  Travey  Dates:  09/23-27/95. 

10.  (a) 


h 1 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportatkxi 
9  Hotel  Room 

$405.59 

3.  Meals  -... 

4.  Taxi  

•* 
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NsrtuTG  of  bGn6fn 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 



405.59 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Gordon  C.  Coffman. 
Government  position:  Senior 

Attorney,  Wireless  Telecommunications 
Bureau. 

3  Eve/If;  NASAA  Attorney/ 
Investigator  Training. 

4.  Sponsor  of  Event:  North  American 
Securities  Administrators  Association 
Inc.— NASAA. 

5.  Sponsor  Address:  One 
Massachusetts  Avenue,  N.W.,  Suite  301, 
Washington,  DC.  20001. 

6.  Location  of  Event:  Pittsburgh, 
Pennsylvania. 

7.  Employee's  Role:  Instructor. 

8.  Dates  of  Event:  03/09-12/96. 

9.  Trove/ Dotes.  03/09-10/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$221  00 

2.  Hotel  Room  ... 

$75.00 
51.00 
10.00 

3.  MeaJs  

4.  Paridng 

136.00 

221.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Meredith  J.  Jones. 
Government  position:  Chief,  Cable 

Services  Bureau. 

3.  Event:  NATOA  Annual  Conference. 

4.  Sponsor  of  Event:  National 
Association  of  Telecommunications 
Officers  &  Advisors— NATOA. 

5.  Sponsor  Address:  Attn:  Ms.  Eileen 
Huggard.  1200  19th  Street,  N.W.,  Suite 
300.  Washington,  DC.  20036. 

6.  Location  of  Event:  Albuquerque. 
New  Mexico. 

7.  Employee's  Role:  Attendee. 

8.  Dates  of  Event:  09/20-23/95. 

9.  Trove/ Dotes.  09/21-25/95. 

10.  (a) 


Nature  of  t)enefrt 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 
Transportation 

$359.00 
90.00 

2.  Hotel  Room  ... 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

3.  Meais 

93.50 
25.00 

4.  Taxi  

567.50 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Dwayne  Dowtin. 
Government  position: 

Telecommunications  Analyst,  Office  of 
Communications  Business  Opportunity. 

3.  Event:  NAWI  Roadshow. 

4.  Sponsor  of  Event:  North  American 
Wireless— NAWI. 

5.  Sponsor  Address:  Attn:  Gabrielle 
Sherb,  1919  Gallows  Road,  Suite  950, 
Vienna,  VA  22182. 

6.  Location  of  Event:  Chicago,  Illinois. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  11/03/95. 

9.  Travel  Dates:  11/02-03/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$138  00 

2.  Hotel  Room  ... 

150.00 

3.  Meals  

$57.00 
76.00 

4.  Taxi  

133.00 

288.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Ehvayne  Dowtin. 
Government  position: 

Telecommunications  Analyst,  Office  of 
Communications  Business  Opportunity. 

3.  Event:  NAWI  Roadshow. 

4.  Sponsor  of  Event:  North  American 
Wireless— NAWI. 

5.  Sponsor  Address:  Attn:  Gabrielle 
Sherb,  1919  Gallows  Road,  Suite  950. 
Vienna.  VA  22182. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  11/01/95. 

9.  Travel  Dates:  10/29-11/02/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 
Transportation 

' 

$472  00 

2.  Hotel  Room  ... 

150.00 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

3.  Meals  

$161.50 
143.50 

4.  Taxi  &  Park- 
ing   

305.00 

622.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Hugh  L.  Boyle. 
Government  position:  Staff 

Accountant,  Cable  Services  Bureau. 

3.  Event:  44th  Annual  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave.,  N.W.,  Washington. 
D.C.  20036. 

6.  Location  of  Event:  IDallas.  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/07-10/95. 

9.  Trove/ Dotes.  05/07-10/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  Amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$390.00 
208.50 
110.50 

37.52 

2.  Hotel  Room  ... 

3.  Meals  

4.  MHeage,  Tele- 
phone &  Taxi 

$746.52 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Conmiission. 

2.  Employee:  James  Casserly. 
Government  position:  Senior  Legal 

Advisor  to  Commissioner  Susan  Ness. 

3.  Event:  44th  Annual  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave..  N.W..  Washington. 
D.C.  20036. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/07-10/95. 

9.  Travel  Dates:  05/07-10/95. 

10.  (a) 


Nature  of  benefit 

(c)  PType  &  amount  of 
payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$390.00 
207.00 
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Ua/ture  of  benefit 

'<c)  PType  &  anwunt  of 
payment 

Check 

in  kind 

3.  Meais  

4.  Taxi  &  Tele- 
phone   

102.00 
72.14 

$771.14 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Blair  S.  Levin. 
Government  position:  Chief  of  Staff  to 

Chairman  Reed  H.  Hundt. 

3.  Event:  44th  Annual  Convention  4 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave.,  N.W..  Washington, 
DC.  20036. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/07-10/95. 

9.  Travel  Dates:  05/08-10/95. 

10.  (a) 


Nature  of  benefit 

(c) 

type  &  anrwunt  of 

payment 

Check 

in  kind 

2.  Hotel  Room  ... 

3.  Meals  

A  Taxi 

69.50 
68.00 
35.80 



$563.30 

Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
TransportatkMi 

2.  Hotel  Room  .... 

3.  Meals  

4.  Taxi  &  Tele- 

$390.00 

139.00 

76.50 

9.71 

k"""^ ', 

$615.21 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Mary  P.  McManus. 
Government  position:  Legal  Advisor 

to  Commissioner  Susan  Ness. 

3.  Event:  44th  Annual  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave..  N.W.,  Washington. 
D.C.  20036. 

6.  Location  of  Event:  Dallas.  Texas. 
-     7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  05/07-10/95. 

9.  Trove/ Dates;  05/07-10/95. 

10.  (a) 


Nature  of  twnefit 


1.  Roundtrip 
TransporlatkMi 

2.  Hotel  Room  ... 

3.  Meals  

4.  Parking  & 
Taxi 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Joann  Lucanik. 
Government  position:  Chief,  Financial 

Analysis  &  Compliance  Division,  Cable 
Services  Bureau. 

3.  Event:  44th  Annual  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave.,  N.W.,  Washington. 
D.C.  20036. 

6.  Location  of  Event:  Dallas.  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/07-10/95. 

9.  Travel  Dates:  05/08-09/95. 


(c) 

Type  &  amount  of 

payment 


CHECK 


$390.00 
208.50 
119.00 

15.00 


$732.5a 


IN  kind 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Susan  Ness. 
Government  position:  Conmiissioner. 

3.  Event:  44th  Annual  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave..  N.W..  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Dallas.  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  05/07-10/95. 

9.  Trove/  Dates:  05/07-09/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

3  Iwleai^ 

93.50 
122.40 

4  Taxi -. 

$744.90 

1  These  figures  were  inadvertently  omitted  in 
the  last  report 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Ronald  Parver. 
Government  position:  Chief. 

Technical  Services  Team,  Cable 
Services  Bureau. 

3.  Event:  44th  Annual  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave.,  N.W.,  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Dallas.  Textis. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/07-10/95. 

9.  Travel  Dates:  05/07-10/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  anmunt  of 

payment 

CHECK 

IN  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 
3  Meais      

$390.00 
208.50 
119.00 

34.00 
20.79 

»>V » 

4.  Officia)  Lug- 
gage &  Taxi  ... 

5.  Telephone  ..... 

$772.29 

10.  la) 

Nature  of  benefit 

(c) 

(c) 

type  &  amount  of 

payment 

Type  &  arrxHjnt  of 
payment 

Nature  of  benefit 

Check 

In  kind 

Check 

in  kind 

■     1.  Roundtrip 
Transportatkxi 
2.  Hotel  Room  ... 

$390.00 
139.00 

$390.00 

1.  Roundtnp 
Transportation 

— 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Mark  CorbitL 
Goverrunent  position: 

Telecommunications  Policy  Analyst, 
Office  of  Plans  &  Policy. 

3.  Event:  Joint  Engineering  Committee 
Meeting. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave..  N.W..  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Orlando.  Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/18-20/95. 

9.  Travel  Dates:  09/15-20/95. 

10.  (a) 
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Nature  ol  benefit 

(c) 

Type  &  anxxjnt  of 

payment 

CHECK 

IN  kind 

1.  RouxHrip 
Transportation 

$398.00 

r 

2.  Hotel  Room  ... 

3.  Meals  

90.00 

27.00 

100.00 

4.  Taxi  

5.  Car  Rental ..... 

$615.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Laurence  D.  Atlas. 
Government  (xtsition:  Associate 

Biireau  Chief,  Common  Carrier  Bureau. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
N.W.,  Washington.  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/28-05/01/96. 

9.  Travey  Dates:  04/29-05/03/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  anrxxjnt  ol 

payment 

Check 

In  kind 

1.  Roondtrip 
Transportation 

$157.00 

2.  Hotei  Room  ... 

$153.90 

3.  Meais  

1619 

4.  Taxi  &  Miie- 
aoe 

68.00 

80  00 

225.00 

250.09 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Lauren  J.  Belvin. 
Government  position:  Senior  Legal 

Advisor  to  Commissioner  James  H. 
Quello. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Ctocker 
Anstrom.  1724  Massachusetts  Ave.. 
N.W.,  Washington,  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04728-05/01/96. 

9.  Trove/  Dates:  04/29-05/01/96. 

10.  (a) 


Nature  of  beneltt 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 
Transportation 

$217.00 

2.  Hotel  Room  ... 

$307.80 

3.  Meais  

4.  Taxi  

104.50 
24.00 

23.73 

5.  Telephone 

48  31 

345.50 

379.84 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Elizabeth  W.  Beaty. 
Government  position:  Assistant 

Bureau  Chief  for  Government  &  Public 
Outreach,  Cable  Services  Bureau. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
N.W.,  Washington,  DC.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/28-05/01/96. 

9.  Tmvel  Dates:  04/2»-05/01/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Chedc 

In  kind 

1.  Roundtrip 
Transportatkxi 

2.  Hotei  Room  ... 

$621.00 
307.80 

3.  Meals  

$05.00 

4.  Taxi  

• 

95.00 

928.80 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Conmiunications 
Commission. 

2.  Employee:  Mary  Ellen  Bums. 
Covenune/it  position:  Chief, 

Consumer  Protection  Division,  Cable 
Services  Bureau. 

3.  Event:  NCTA  45th  Axmual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
N.W.,  Washington,  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/28-05/01/96. 

9.  Travey  Dates:  04/27-05/01/96. 

10.  (a) 


Nature  of  bertefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  RourKltrip 
Transportation 

$219.00 

2.  Hotel  Room  ... 

$595  95 

3.  Meals  

180.50 
50.50 

4.  Taxi  

450.00 

595.95 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Rachelle  B.  Chong. 
Government  position:  Commissioner. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
N.W.,  Washington,  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event:  04/28-05/01/96. 

9.  Travel  Dates:  04/27-04/30/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type&  anKMjntof 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

• 

$217.00 

2.  Hotel  Room  ... 

$461  70 

3.  Meais  

4.  Taxi  

114.00 
46.00 

28.40 
11.60 

337.00 

501.70 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Lawrence  R.  Clance. 
Government  position:  Assistant 

Bureau  Chief  for  Law  Compliance  & 
Information  Bureau. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
N.W..  Washington,  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  04/28-05/01/96. 

9.  Travey  Dates:  04/27-05/01/96. 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportatkw 
2  Hotel  Room  ... 

$298.50 

$615.60 

3.  Meals  

4  Taxi 

19.00 
45.95 

86.08 

363.45 

701.68 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Joseph  V.  Farrell. 
Government  position:  Chief 

Economist,  Office  of  Plans  &  Policy. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
N.W.  Washington,  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/28-05/01/96. 

9.  Travey  Dates:  04/29-30/96. 

10.  (a) 


Nature  of  t>enerit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1 .  Roundtrip 

Transporiatkm 
9  Hotel  Room 

$151.00 

97.00 

3  Meals 

76.00 

4  Taxi 

** 

324.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Daniel  Gonzales. 
Government  position:  Legal  Advisor 

to  Commissioner  Rachelle  B.  Chong. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
N.W.,  Washington,  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/28-05/01/96. 

9.  Travey  Dates:  04/29-05/01/96. 

10.  (a) 


Nature  of  benefit 

Type  &  amount  of 
payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$217.00 

$307780 

3  Meais 

114.00 
49.80 

4.  Shipping  & 
Telephone 

5.  Parking  & 
Mileage 

8.04 

380.80 

315J4 

Nature  of  benefit 


1.  Roundtrip 
Transportatk)n 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  

8.04    5.  Telephone 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Reed  E.  Himdt. 
Government  position:  Chairman. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
N.W.,  Washington,  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/28-05/01/96. 

9.  Travey  Dates:  04/29-05/02/96. 

10.  (a). 


feature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
o  Hotel  Room 

$187.00 

$153.90 

a  Meals 

4  Taxi 

187.00 

153.90 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Meryl  Icove. 
Goverrunent  position:  Legal  Advisor, 

Cable  Services  Bureau. 

3.  Event:  NCTA  45th  Aimual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
N.W.,  Washington,  D.C  20036. 

6.  Location  of  Event:  Los  Angeles. 
California. 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event:  04/28-05/01/96. 

9.  Travel  Dates:  04/28-05/01/96. 

10.  (a). 


(c) 

Type  &  amount  of 

payment 


Check 


$114.00 


60.00 


174.00 


In  kind 


$212.00 
307.80 


7.50 


527.30 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Conmiission. 

2.  Employee:  WilUam  E.  Johnson. 
Goverrunent  Position:  Deputy  Chief, 

Cable  Services  Bureau. 

3.  Event-  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
N.W.,  Washington.  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/28-05/01/96. 

9.  Travel  Dates:  04/28-05/01/96. 

10.  (a). 


Nature  of  bef>efit 

(c) 

Type  A  anwunt  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transpo(tatk>n 
9  Hotel  Room 

$215.00 

$461.70 

3.  Meals  

4  Taxi        

142.50 

4.96 

357.50 

466.66 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Meredith  J.  Jones. 
Government  position:  Chief,  Cable 

Services  Bureau. 

3.  Event-  NCTA  45th  Aimual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave.. 
N.W.,  Washington,  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles. 
California. 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event:  04/28-05/01/96. 

9.  Travel  Dates:  04/27-05/01/96. 

10.  (a). 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$217.00 

$595.60 

3.  Meals  

180.00 
98.00 

4.  Taxi  

496.50 

535.60 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  /Agency:  Federal  Communications 
Commission. 

2.  Employee:  Regina  M.  Keeney. 
Government  position:  Chief,  Common 

Carrier  Bureau. 

3.  Event:  NCTA  45th  Annual 
Convention  &  IntemationaJ  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
N.W..  Washington.  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/28-05/01/96. 

9.  Travey  Dates;  04/30-05/01/96. 

10.  (a). 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$217.00 

$153.90 

3.  Meals  

42.61 
35.50 

4.  Parking 

295.11 

153.90 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  William  E.  Kennard. 
Government  position:  General 

counsel. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
N.W.,  Washington.  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles. 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/28-05/01/96. 

9.  Travel  Dates:  04/30-05/02/96. 

10.  (a). 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1 .  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$217.00 

$153.90 

3.  Meals  

112.19 

4.  Taxi 

96.00 

313.00 

266.09 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Gary  M.  Laden. 
Government  position:  Chief,  Policy  & 

Rules  Division,  Cable  Services  Biureau. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
N.W.,  Washington,  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/28-05/01/96. 

9.  Travey  Dates:  04/28-05/01/96. 

10.  (a). 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$621.00 

2.  Hotel  Room  ... 

461  70 

3.  Meals  

$123.50 
36.00 

4.  Taxi  

5.  Telephone 

150 

159.50 

1,084.20 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  John  E.  Logan. 
Government  position:  Deputy  Chief, 

Cable  Services  Bureau. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave.. 
N.W.,  Washington,  D.C.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/28-05/01/96. 

9.  Travel  Dates:  04/28-30/96. 

10.  (a). 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$217.00 

$307.80 

3.  Meals  

4.  Telephone 

95.00 

42.19 
.75 

5.  Parking  & 
Mileage 

22.80 

334.80 

350.74 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  JoAnn  Lucanik. 
Government  position:  Chief,  Financial 

Analysis  &  Compliance  Division,  Cable 
Services  Bureau. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
NW.,  Washington,  DC  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/28-05/01/96. 

9.  Travel  Dates:  04/28-05/01/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$570  82 

2.  Hotel  Room  ... 

461.70 

3.  Meals  

$142.50 
77.50 

4.  Taxi  &  Tele- 
phone   

220.00 

1,032.52 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  A.  Richard  Metzger. 
Government  position:  Deputy  Bureau 

Chief,  Common  Carrier  Bureau. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
NW.,  Washington,  DC  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/28-05/02/96. 

9.  Travel  Dates:  04/30-05/01/96. 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$217.00 

$153.90 

3.  Meals  

16.19 

4.  Taxi  



80.00 

217.00 

250.09 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  John  T.  Nakahata. 
Government  position:  Legal  Advisor 

to  Chairman  Reed  E.  Hundt. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
NW.,  Washington,  DC  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/28-05/02/96. 

9.  Travel  Dates:  04/27-05/01/96. 

10.  (a) 


Nature  of  t>enefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

$217.00 

$307.90 

3.  Meals  

4.  Parking  & 
Mileage 

85.50 
30.00 

16.07 

332.50 

323.97 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Maureen  A.  O'Connell. 
Government  position:  Legal  Advisor 

to  Comihissioner  James  H.  Quello. 

3.  Event;  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address;  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
Washington.  DC  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/28-05/02/96. 

9.  Travel  Dates:  04/29-05/01/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$259.00 

2.  Hotel  Room  ... 

$307.80 

3.  Meals  

4.  Taxi  

5.  Telephone 

104.50 
123.00 

23.73 
48.31 

486.50 

379.84 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Thomas  Power. 
Government  position:  Assistant 

Division  Chief.  Policy  &  Rules  Division. 
Cable  Services  Bureau. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
Washington,  DC  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/28-05/02/96. 

9.  Travel  Dates:  04/26-05/01/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 



$621.00 
404.09 

3.  Meals  

$142.50 

4.  Taxi 

142.50 

1,025.09 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Lisa  B.  Smith. 
Gove/Tunent  position:  Senior  Legal 

Advisor  to  Commissioner  Andrew  C 
Barrett. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
Washington,  DC  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/28-05/02/96. 

9.  Travel  Dates:  04/28-05/01/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type&  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$217.00 

2.  Hotel  Room  ... 

$461.70 

3.  Meals  

4.  Grourxl  Trans. 
&  Telephone  .. 

5.  Taxi  

33.89 
83.75 

60.00 

^ 

277.00 

§79.34 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Conununications 
Commission. 

2.  Employee:  Richard  M.  Smith. 
Government  position:  Chief,  Office  of 

Engineering  &  Technology. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — ^NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
Washington,  DC  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/28-05/02/96. 

9.  Travel  Dates:  04/28-05/01/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

3.  Meals  

$217.00 

K40.0D 

4.  Taxi  





217.00 

540.0G 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Suzanne  K.  Toller. 
Government  position:  Legal  Advisor 

to  Commissioner  Rachelle  B.  Chong. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
Washington,  DC20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/28-05/02/96. 

9.  Travel  Dates:  04/25-30/96. 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Ctieck 

In  kind 

1.  Roundtrip 

Transportation 
9  Hotel  Room 

$217.00 

$307.80 

3.  Meals  

4.  Mileage  

142.50 
48.00 

407.50 

307.80 

(b)  Non-Fed  Source:  Sfune  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  John  P.  Wong. 
Govemmen  t  position :  Chief, 

Engineering  &  Technical  Services 
Division,  Cable  Services  Bureau. 

3.  Event:  NCTA  45th  Annual 
Convention  &  International  Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Decker 
Anstrom,  1724  Massachusetts  Ave., 
N.W.,  Washington.  DC.  20036. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/28-05/02/96. 

9.  Trove/ £3ates.- 04/28-05/01/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$217.00 

$461.70 

3.  Meals  

4.  Parking  & 
Mileage 

142.50 
39.20 

398.70 

461.70 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Lawrence  B.  Clance. 
Govemment  position:  Assistant 

Bureau  Chief,  Law  Compliance  & 
Information  Bureau. 

3.  Event:  C.O.S.T.  Committee  Meeting. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  Attn:  Mr.  James 
Allen.  1724  Massachusetts  Ave..  N.W.. 
Washington,  D.C.  20036. 

6.  Location  ofEvenU  Newport.  Rhode 
Island. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  07/23/96. 

9.  Trave7  Dates:  07/22-05/96. 

10.  (a) 


Nature  of  benefit 


1.  Roundtrip 
Transportatkxi 

2.  Hotel  Room  ... 

3.  Meals  

4.  Teleptrane 


(c) 

Type  &  amount  of 

payment 


Nature  of  benefit 


Cfieck 


$305.04 
76!6b 


381.04 


In  kind 


1.  Roundtrip 

Transp(}rtatkxi 

$461.70    2.  Hotel  Room  ... 

56.00    3.  Meals  

4.  Taxi  — 


517.70 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Gary  M.  Laden. 
Govemment  position:  Chief,  Policy  & 

Rules  Division.  Cable  Services  Bureau. 

3.  Event:  NECTA  Annual  Convention 
&  Exhibition. 

4.  Sponsor  of  Event:  New  England 
Cable  Television  Association — NECTA. 

5.  Sponsor  Address:  Attn:  Mr. 
William  D.  Diu«nd.  100  Grand  view 
Road,  Suite  201.  Braintree,  MA  02184. 

6.  Location  of  Event:  Newport,  Rhode 
Island. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  07/24-27/95. 

9.  Travel  Dates:  07/24-26/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  anK)unt  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportatkm 
2  Hotel  Room  ... 

$330.X 

$571.20 

3   MaaIs 

95.00 
12.00 

4.  Taxi  

5.  Telephone 



437.00 

57120 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Blair  S.  Levin. 
Govemment  position:  Chief  of  Staff  to 

Chairman  Reed.  E.  Hundt. 

3.  Event:  NECTA  Annual  Convention 
&  Exhibition. 

4.  Sponsor  of  Event:  New  England 
Cable  Television  Association — NECTA. 

5.  Sponsor  Address:  Attn:  Mr. 
William  D.  Durand.  100  Grandview 
Road.  Suite  201,  Braintree,  MA  02184. 

6.  Location  of  Event:  Newport.  Rhode 
Island. 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event:  07/24-27/95. 

9.  Travel  Dates:  07/24-25/95. 

10.  (a) 


(c) 

Type  &  anrwunt  of 

payment 


Check 


$462.00 


91.00 


553.00 


In  kind 


$196.00 


196.00 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Joann  Lucanik. 
Govemment  position:  Chief,  Financial 

Analysis  &  Compliance  Division.  Cable 
Services  Biueau. 

3.  Event:  NECTA  Annual  Convention 
&  Exhibition. 

4.  Sponsor  of  Event:  New  England 
Cable  Television  Association — NECTA. 

5.  Sponsor  Address:  Attn:  Mr. 
William  D.  Durand,  100  Grandview 
Road.  Suite  201,  Braintree.  MA  02184. 

6.  Location  of  Event:  Newport,  Rhode 
Island. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  07/24-27/95. 

9.  Travel  Dates:  07/24-26/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transp(xtatk>n 

2.  Hotel  Room  ... 

3.  Meals  

4  Taxi 

$198.00 

104.50 
10.10 

$380.80 

312.60 

380.80 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Meredith  Jones. 
Govemment  position:  Chief,  Cable 

Services  Bureau. 

3.  Event:  NECTA  Annual  Convention. 

4.  Sponsor  of  Event:  New  England 
Cable  Television  Association — NECTA. 

5.  Sponsor  Address:  Attn:  Mr. 
William  D.  Durand,  100  Grandview 
Road.  Suite  201.  Braintree.  MA  02184. 

6.  Location  of  Event:  Newport.  Rhode 
Island. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  07/22-25/96. 

9.  Travel  Dates:  07/22-24/96. 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatnn 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  

$635.00 

403.20 

95.00 

25.50 



1158.70 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Charles  W.  Kelley. 
Govemment  position:  Chief. 

Enforcement  Division.  Mass  Media 
Bureau. 

3.  Event:  NJBA  50th  Anniversary 
Convention. 

4.  Sponsor  of  Event:  New  Jersey 
Broadcasters  Association — NJBA. 

5.  Sponsor  Address:  Attn:  Mr.  Philip 
H.  Roberts,  7  Centre  Drive.  Suite  One, 
Jamesburg,  NJ  08831. 

6.  Location  of  Event:  Atlantic  City, 
New  Jersey. 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event:  06/03-05/96. 

9.  Trave/ Dotes:  06/03-04/96. 

10.  (a) 


Nature  of  beneftt 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 
Transportatk>n 

2.  Hotel  Room  ... 

$80.70 
124.00 

3.  Meals  

4.  Incktentais 

$66.50 

66.50 

204.70 

Jb)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart 
Govemment  position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  NJBA  50th  Aimiversary 
Convention. 

4.  Sponsor  of  Event:  New  Jersey 
Broadcasters  Association — NJBA. 

5.  Sponsor  Address:  Attn:  Mr.  Philip 
H.  Roberts,  7  Centre  Drive,  Suite  One, 
Jamesburg,  NJ  08831. 

6.  Location  of  Event:  Atlantic  Qty, 
New  Jersey. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/03-05/96. 

9.  Travel  Dates:  06/03-04/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatran 

2.  Hotel  Room  ... 



$80.70 
124.M 

3.  Meals  -.. 

4.  Taxi 

$66.50 

66.50 

204.70 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stevrart. 

Govemment  position:  Chief,  Mass 
Media  Bureau. 

3.  Event:  NMBA  Annual  Convention. 

4.  Sponsor  of  Event:  New  Mexico 
Broadcasters  Association — ^NMBA. 

5.  Sponsor  Address:  Attn:  Mr.  Milt 
McConnell.  3232  San  Mateo  N£.  Suite 
55.  Albuquerque,  NM  87110-1924. 

6.  Location  of  Event:  Albuquerque, 
New  Mexico. 

7.  Entployee's  Role:  Speaker. 

8.  Dates  of  Event:  05/02-04/96. 

9.  Travel  Dates:  05/02-06/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

Check 

Inkind 

1.  Roundtrip 
Transportatk)n 

2.  Hotel  Room  ... 

3.  Meals  „. 

4.  Mileage  & 
Paridng  

$289.00 

153.00 

52.00 

$210.00 

- 

494.00 

210.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Leo  E.  Cirbo. 
Goverzunent  position:  District 

Director,  Denver  Compliance  & 
Information  Bureau. 

3.  Event:  NMBA  Annual  Convention. 

4.  Sponsor  of  Event:  New  Mexico 
Brt>adcasters  Association — NMBA. 

5.  Sponsor  Address:  Attn:  Mr.  Milt 
McConnell,  3232  San  Mateo  NE.  Suite 
55,  Albuquerque,  NM  87110-1924. 

6.  Location  of  Event:  Albuquerque, 
New  Mexico. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/02-04/96. 

9.  Travel  Dates:  05/01-04/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

Check 

Inkind 

1.  RouTKltrip 
Transportation 

2.  Hotel  Room  .„ 

3.  Me^  

4.  Taxi ™ 



^eig;oo 

345.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commtuiications 
Commission. 

2.  Employee:  MaA.  N.  Nadel. 
Govemment  position:  Attorney, 

Common  Carrier  Bureau. 

3.  Event:  NORTEL'S  Operator  Services 
Forum  Exchange  '96. 

4.  Sponsor  of  Event:  Northern 
Telecom— NORTEL. 

5.  Sponsor  Address:  Attn:  Marty 
Lawler.  97  Hiunboldt  Street  RochestOT. 
NY  14609-7493. 

6.  Location  of  Event:  Lajolla, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  04/23/96. 

9.  Travel  Dates:  04/22-24/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

Check 

Inkind 

1.  Roundlnp 
Transportatnn 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi 

$1,344.00 

'"* 

168.55 

1.344.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart 
Govenunent  position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  NYSBA  Summer  Executive 
Confierence. 

4.  Sponsor  of  Event:  New  York  State 
Broadcasters  Association — NYSBA. 

5.  Sponsor  Address:  1 15  A  Great  Oaks 
Blvd.,  Albany,  NY  12203. 

6.  Location  of  Event:  Saratoga  Springs, 
New  York. 

7.  Employee's  Role:  Speaker. 

8.  DOtes  of  Event:  07/23-25/95. 

9.  Travel  Dates:  7/23-25/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

Check 

Inkind 

1.  Roundtnp 
Transportatran 

$276.00 
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Nature  o<  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

3.  Meals 

154.00 

'430.00 

I  These  figures  were  inadverenHy  omitted  in 
the  last  rep(xt. 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart. 
Government  position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  NYSBA  35th  Executive, 
Conference. 

4.  Sponsor  of  Event:  New  York  State, 
Broadcasters,  Association — NYSBA. 

5.  Sponsor  Address:  Attn:  Mr.  Joseph 
A.  Reilly,  115  A  Great  Oaks  Boulevard, 
Albany,  NY  12203. 

6.  Location  of  Event:  Rye  Brook,  New 

York, 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  07/16/96. 

9.  Trave7  Dates.  7/15-16/96. 

10.  (a) 


Nature  of  beniBfit 

(c) 

Type  4  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
9  Klotel  Room 

$116.00 

$104.00 

3.  Meals  

4.  Taxi  &  Mile- 

ariA 

57.0 
20.20 

193.20 

104.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  M.  Pepper. 
Government  position:  Chief,  Office  of 

Plans  &  Policy. 

3.  Event:  OAB  Annual  Fall 
Convention. 

4.  Sponsor  of  Event:  Ohio  Association 
of  Broadcasters — OAB. 

5.  Sponsor  Address:  Attn:  Dale  V. 
Bring,  88  East  Broad  Street,  Suite  1180, 
Columbus,  OH  43215. 

6.  Location  of  Event:  Columbus,  Ohio. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/19-21/95. 

9.  Trove/  Dates.  10/20/95. 

10.  (a) 


Nature  of  benem 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$254.00 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  

49.00 

303.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission.  ■ 

2.  Employee:  Mark  A.  Corbitt. 
Government  position: 

Telecommxmication  Policy  Analyst, 
Office  of  Plans  &  Policy. 

3.  Event:  ONE  ISPCON  Conference. 

4.  Sponsor  of  Event:  ONE  Inc. 

5.  Sponsor  Address:  Attn:  Mr.  Brian 
Noto,  8500  W.  Bowles  Avenue,  Suite 
210,  LitUeton,  CO  80123. 

6.  Location  of  Event:  San  Francisco, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  04/28-05/01/96. 

9.  Travel  Dates:  04/29-05/03/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 
3  Meals 

- 

$1,591.00 
342.00 
133.00 

4.  Grd.  Trans- 
portation   

2.066.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  M.  Pepper. 
Government  Position:  Chief.  Office  of 

Plans  &.  Policy. 

3.  Event:  kitemational  Symposium  on 
Mobile  Communications. 

4.  Sponsor  o/ Event:  Osaka 
hiteraational  Trade  Fair  Commission. 

5.  Sponsor  Address:  Attn:  Takeshi 
Otani.  Secretariat  for  the  fatemational 
Symposium  on  Mobile 
Communications,  c/o  Inter  Group 
Corporation.  Builco  Building  5F,  3-7-3. 
Nakatsu.  Kita-ku,  Osaka  531.  Japan. 

6.  Location  of  Event:  Osaka  City. 
Japan. 

7.  Employee's  Role:  Speaker. 

8.  DOtes  of  Event:  09/22/95. 

9.  Travel  Dates:  09/18-23/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportatkxi 
2  Hotel  Room  ... 

$4,386.95 

855.00 

3  Meals  

$11.50 
97.00 

870.00 

4.  Taxi  

108.50 

5,341.95 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Conmiission. 

2.  Employee:  Evan  R.  Kwerel. 
Government  position:  Senior 

Economist,  Office  of  Plans  &  Policy. 

3.  Event:  FTTEL  Workshop. 

4.  Sponsor  of  Event:  Rural 
Telecommunications  Investment 
Fund— FTTEL. 

5.  Sponsor  Address:  Attn:  Jose  Escaffi 
Kahatti,  C.C.  Camino  Real  Torre,  "El 
Pilar"  Oficina  1302,  San  Isidro,  Lima  27. 
Peru. 

6.  Location  of  Event:  Lima,  Peru. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  05/22-27/96. 

9.  Travel  Dates:  05/25-29/96. 

10.  (a) 


ttoture  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkxi 

2.  Hotel  Room  ... 
3  Meals     

$1,309.95 

648.00 
360.00 

4  Taxi 

2.317.95 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Richard  M.  Smith. 
Government  position:  Chief.  Office  of 

Engineering  &  Technology. 

3.  Event:  PCS  '95  Showcase. 

4.  Sponsor  of  Event:  Personal 
Commimications  Industry  Association — 

PCL\. 

5.  Sponsor  Address:  Attn:  Mr.  Mark  J. 
Golden.  1019  19th  Streei,  N.W.,  Suite 
1100,  Washington,  D.C.  20036-5105. 

6.  Location  of  Event:  Orlando,  Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/21-23/95. 

9.  Travel  Dates:  09/20-23/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkxi 

$466.00 
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Nature  of  benefit 


2.  Hotel  Room 

3.  Meals  

4.  Taxi  


(c) 

Type  &  amount  of 

payment 


future  of  benefit 


Check 


105.00 
59.00 


630.00 


In  kind 


$304.50     1.  Roundtrip 

, Transportation 

, £. 2.  Hotel  Room  ... 

3.  Meals  


304.50     4.  Taxi 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Martin  L.  Stem. 

GovemiTient  position:  Deputy  Chief, 
Competition  Division,  Office  of  General 
Counsel. 

3.  Event:  Telcom  Act. 

4.  Sponsor  of  Event:  Preston  Gates 
Ellis  &  Rouvelas  Meeds. 

5.  Sponsor  Address:  Attn:  Mr.  Greg 
McCarthy,  Suite  500, 1735  New  York 
Avenue.  N.W..  Washington,  D.C.  20006- 
4759. 

6.  Location  of  Event:  Seattle, 
Washington. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/29/96. 

9.  Trave7  Dates:  04/28-30/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkxi 

2.  Hotel  Room  ... 

$1,504.99 
256.00 

3..Meals  

4.  Taxi  

20.00 

20.00 

1,760.99 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Martin  Stem. 
Government  position:  Deputy  Chief, 

Competition  Division.  General  Counsel 
Bureau. 

3.  Event:  EMC  Global  Round  Table. 

4.  Sponsor  of  Event:  Princa 
Waterhouse  LLP. 

5.  Sponsor  Address:  Attn:  Ms.  Jennifer 
Taylor.  555  California  Street,  San 
Francisco.  CA  94104. 

6.  Location  of  Event:  Beverly  Hills, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/11-12/96. 

9.  Trove7  DOtes:  06/11-12/96. 

10.  (a) 


(c) 

Type  &  amount  of 

payment 


Check 


$92.00 


92.00 


In  kind 


$1,244.52 
235.00 


1.479.52 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Richard  B.  Engelman. 
Government  position:  Chief. 

Technical  Rules  Branch,  Office  of 
Engineering  &  Technology. 

3.  Event:  FPLMTS  International 
Seminar. 

4.  Sponsor  of  Event:  Korea  Radio 
Promotion  Association — RAP  A. 

5.  Sponsor  Address:  Attn:  Dr.  Kyu-Jin 
Wee,  Chief,  Radio  Wave  Section, 
Ministry  of  Information  & 
Communication.  901  Hogye  Anyang 
430-082.  Republic  of  Korea. 

6.  Location  of  Event:  Seoul.  Korea. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  08/31-09/02/95. 

9.  Travel  Dates:  08/30-09/03/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$452.00 
221.32 
211.55 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  

$105.00 
50.00 

5.  Departure 
Fees 

11.70 

896.57 

155.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Donald  H.  Gips. 
Government  position:  Deputy  Chief. 

Office  of  Plans  &  Policy. 

3.  Event:  Internet  World  Conference. 

4.  Sponsor  of  Event:  Sapient 
Corporation. 

5.  Sponsor  Address:  Attn:  J.  Stiiait 
Moore,  One  Memorial  Drive.  Cambridge. 
MA  02142. 

6.  Location  of  Event:  Cambridge, 
Massachusetts. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  10/30/95. 

9.  Trave/ Dotes;  10/30-31/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkxi 

2.  Hotel  Room  ... 

.._.......»«... 

$546.50 
101  00 

3.  Meals  

38  00 

4.  Taxi  

$53.00 

53.00 

685.00 

(h)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Mark  A.  Crannis. 
Government  position:  Attorney 

Advisor,  International  Bureau. 

3.  Event:  SBCA's  Satellite  Show. 

4.  Sponsor  of  Event:  Satellite 
Broadcasting  &  Communication, 
Association — SBCA. 

5.  Sponsor  Address:  Attn:  Andres  R. 
Paul.  225  Reinekers  Lane,  Suite  600, 
Alexandria,  VA  22314. 

6.  Location  of  Event:  Nashville, 
Tennessee. 

7.  Employee's  Role:  Speaker. 

8.  DateSLo/Evenr- 08/16-19/95. 

9.  Travel  Dates:  08/18/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkxi 

$426.00 

2.  Hotel  Room  ... 

$118.00 

3.  Meals  

4.  Taxi  „._ 

5.  Telephone 



12.00 

426.00 

130.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Jonathan  D.  Levy. 
Government  position:  Economist, 

Office  of  Plans  &  Policy. 

3.  Event:  SBCA's  95  Satellite  Show. 

4.  Sponsor  of  Event:  SatelUte 
Broadcasting  &  Communications 
Association— SBCA. 

5.  Sponsor  Address:  Attn:  Mr. 
Andrew  R.  Paul,  225  Reinekers  Lane, 
Suite  600,  Alexandria,  VA  22314. 

6.  Location  of  Event:  Nashville, 
Tennessee. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  08/16-19/95. 

9.  Travey  Dotes;  08/15/95. 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
2  Hotel  Room  ... 

$426.00 

$354.00 

3.  Meals  

4.  Taxi  

5.  Telephone 

105.00 
36.00 
18.80 

585.80 

354.00 

5.  Sponsor  Address:  Attn:  Mr. 
Andrew  R.  Paul,  225  Reinekers  Lane, 
Suite  600,  Alexandria,  VA  22314. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  03/04-06/96. 

9.  Travel  Dates:  03/04-07/96. 

10.  (a) 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roderick  K.  Porter. 
Government  position:  Deputy  Chief, 

International  Bureau. 

3.  Event:  SBCA's  95  Satellite  Show. 

4.  Sponsor  o/£ve/7(;  Satellite 
Broadcasting  &  Communications 
Association — SBCA. 

5.  Sponsor  Address:  Attn:  Mr. 
Andrew  R.  Paul,  225  Reinekers  Lane, 
Suite  600,  Alexandria,  VA  22314. 

6.  Location  of  Event:  Nashville, 
Tennessee. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  08/16-19/95. 

9.  Trove/ botes:  08/15-17/95. 

10.  (a) 


Nature  of  t)enefit: 

(c) 

Type  &  amount  of 

Payment 

Check 

In  kind 

1.  Roundtnp 

Transportation 
2  Hotel  Room 

$357.00 

236.00 

3.  Meals 

Taxi 

357.00 

236.00 

(b)  Non-Fed  Sources:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Thomas  Tycz. 
Government  position:  Chief,  Satellite 

&  Radio  Communications  Division, 
hitemational  Bureau. 

3.  Event:  SBCA  Trade  Show. 

4.  Sponsor  of  Event:  Satellite 
Broadcasting  &  Communications 
Association — SBCA. 


Nature  of  benefit: 

(c) 

Type  &  amount  of 

Payment 

Check 

In  kind 

1.  Roundtnp 

Transportation 
?   Hotel  Room 

$114.00 

$382.85 
248.40 

3  Maals 

4.  Mileage  & 

63.70 

177.70 

631.25 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Thomas  Power. 
Government  position:  Attorney,  Cable 

Services  Bureau. 

3.  Event:  Eastern  Show  Annual 
Convention. 

4.  Sponsor  of  Event:  Southern  Cable 
Television  Association — SCTA. 

5.  Sponsor  Address:  Attn:  Ms.  Patti 
Hall,  6175  Barfield  Road.  Suite  220. 
Altanta,  GA  30328. 

6.  Location  of  Event:  Atlanta,  Georgia. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  08/28-30/95. 

9.  Travel  Dates:  08/27-29/95. 

10.  (a) 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Y.  Paulette  Laden. 
Government  position:  Chief,  Equal 

Employment  oipportunity  Branch,  Mass 
Media  Bureau. 

3.  Event:  48th  Annual  SCBA  Summer 
Convention. 

4.  Sponsor  of  Event:  South  Carolina 
Broadcasters  Associaton — SCBA. 

5.  Sponsor  Address:  Attn:  Bonnie 
Hite,  University  of  South  Carolina, 
College  of  Journalism,  Columbia,  SC 
29208. 

6.  Location  of  Event:  Litchfield  Beach, 
South  Carolina. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  07/06-09/95. 

9.  Travel  Dates:  07/06-09/95. 

10.  (a) 


Nature  of  benefit: 

(c) 

Type  &  amount  of 

Payment 

Check 

In  kind 

1.  Rourxltnp 

Transportation 
9  Hotel  Room 

$639.00 

$297.00 

3  Meals  

90.00 

4  Taxi 

639.00 

387.00 

Nature  of  benefit: 

(c) 

Type  &  amount  of 

Payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
9   HntAl  Room 

$373.00 

$226.00 

1  Mfials 

85.50 
36.19 

4.  Telephone 

494.69 

226.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Lisa  B.  Smith. 

Government  position:  Senior  Legal 
Advisor  to  Commissioner  Andrew  C. 
Barrett. 

3.  Event:  Eastern  Show  Armual 
Convention. 

4.  Sponsor  of  Event:  Southern  Cable 
Television  Association — SCTA. 

5.  Sponsor  Address:  Attn:  Ms.  Patti 
Hall,  6175  Barfield  Road,  Suite  220. 
Atlanta.  GA  30328. 

6.  Location  of  Event:  Atlanta,  Georgia. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  08/28-30/95. 

9.  Travel  Dates:  08/29-30/95. 

10.  (a) 


Federal  Register  /  Vol.  62,  No.  49  /  Thxirsday,  March  13.  1997  /  Notices 


11891 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 

Tran,sportation 
-2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  

$415.00 

57.00 
102.00 

$113.00 

574.00 

113.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  John  P.  Wong. 
Government  position:  Chief. 

Engineering  &  Technical  Services 
Division,  Cable  Services  Bureau. 

3.  Event:  Atlantic  Cable  Show. 

4.  Sponsor  of  Event:  Society  Cable 
Telecommgnications  Engineers — SCTE. 

5.  Sponsor  Address:  Attn:  Mr. 
William  W.  Riker,  669  Exton  Commons, 
Exton.  PA  19341-2401. 

6.  Location  of  Event:  Atlantic  City, 
New  Jersey. 

7.  Employee's  Role:  Speaker. 

8.  Dote  o/ Event;  10/11/95. 

9.  Travel  Dates:  10/10-11/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  ftoundtrip 
Transportation 

2.  Hotel  Room  ... 

3.  Meals  

4.  Tolls  

$138.60 

66.50 
14.40 

$105.00 

219.50 

105.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Timothy  A.  Peterson. 
Government  position:  Attorney, 

Common  Carrier  Bureau. 

3.  Ei^nt:  Committee  Meeting. 

4.  Sponsor  of  Event:  Southeastern 
Electric  Exchange — SEE. 

5.  Sponsor  Address:  Attn:  Mr.  Paul 
Blount,  P.O.  Box  2021,  Roanoke,  VA 
24022-2121. 

6.  Location  of  Event:  Atlanta,  Georgia. 

7.  Employee's  Role:  Speaker. 

8.  Date  of  Event:  09/11/95. 

9.  Travel  Dates:  09/08-11/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  anxxjnt  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportatkxi 

$415.00 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

3.  Meals  

4.  Car  Rental 

88.99 

$435.00 
168.00 

503.99 

603.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Conunission. 

2.  Employee:  Roy  J.  Stewart. 
Government  position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  TAB's  42nd  Annual 
Convention. 

4.  Sponsor  of  Event:  Texas 
Association  of  Broadcasters — TAB. 

5.  Sponsor  Address:  Attn:  Ms.  Ann 
Arnold.  1907.N.  Lamar.  Suite  300, 
Austin.  TX  78705. 

6.  Location  of  Event:  San  Antonio. 
Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/30-10/01/95. 

9.  Trave7  DOtes;  09/29-30/95. 

10.  (a) 


feature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  (toundlrip 
Transportation 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  &  Tele- 
phone   

$153.00 
59.50 
16.89 

$258.00 

229.39 

258.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Frank  M.  Lucia. 
Government  Position:  Acting  Chief. 

Emergency  Communications. 
Compliance  &  hiformation  Bureau. 

3.  Event:  TAB's  42nd  Annual 
Convention. 

4.  Sponsor  of  Event:  Texas 
Association  of  Broadcasters — TAB. 

5.  Sponsor  Address:  Attn:  Ms.  Ann 
Arnold.  1907  N.  Lamar,  Suite  300, 
Austin.  TX  78705. 

6.  Location  of  Event:  San  Antonio, 
Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/30-10/01/95. 

9.  Travel  Dates:  09/30-10/01/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind   * 

1.  Roundtrip 
Transportation 

$286.00 
77.00 
58.50 
20.00 

43.50 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  

5.  Mileage  & 
Parking  

" 

486.00 

(b)  Non-Fed  Soiirce:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Joseph  V.  Farrell. 
Government  Position:  Chief 

Economist,  Office  of  Plans  &  Policy. 

3.  Event:  Dialing  The  Net  Conference. 

4.  Sponsor  of  Event:  Tarifica. 

5.  Sponsor  Address:  Attn:  Mr.  Tim 
Jackson,  419  Seale  Street,  Palo  Alto,  CA 
940301-3828. 

6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/18-19/96. 

9.  Trovey  Dotes:  04/17-22/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  amount  ol 

payment 

Check 

in  kind 

1.  Roundtrip 
Transportatkm 

2.  Hotel  Room  „. 
3  Meals   _.. 

$418.00 



302.00 
261.00 

4.  Taxi 

— 

981.00 

(bj  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communicationt 
Commission. 

2.  Employee:  Meredith  J.  Jones. 
Gove/Tunent  Position:  Chief.  Cable 

Services. 

3.  Event:  Texas  Show  '96. 

4.  Sponsor  of  Event:  Texas  Cable 
Television  Association — ^TCTA. 

5.  Sponsor  i^ddress:  Attn:  Mr. 
William  D.  Arnold.  P.O.  Box  13518. 
Austin.  TX  78701. 

6.  Location  of  Event:  San  Antonio, 
Texas. 

7.  Employee's  Role:  Panelist 

8.  Dotes  of  Event:  02/21-23/96. 

9.  Trove/ Dotes:  02/21-22/95. 

10.  (aj 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  RourwMnp 
Transportation 

$934.46 

11892 


Federal  Register  /  Vol.  62,  No.  49  /  Thursday,  March  13.  1997  /  Notices 


Nature  of  benefit 

(c) 

Type  &  amount  ot 

payment 

Check 

In  kind 

2  Hotel  Room 

114.00 

3.  Meals  

4.  Telephone 

$59.50 
30.11 

89.61 

1048.46 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1 .  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart. 
Government  Position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  TAB  Convention. 

4.  Sponsor  of  Event:  Tennessee 
Association  Broadcasters — TAB. 

5.  Sponsor  Address:  Attn:  Whit 
Adamson,  P.O.  Box  101015.  Nashville, 
TN  37224-1015. 

6.  Location  of  Event:  Nashville. 
Tennessee. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/02/95. 

9.  Tmvel  Dates:  10/01-02/95. 

10.  (a) 


Nature  of  t>er)efit 

(c) 

Type&  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

2.  Hotel  Room  ... 

3.  Meals  

4.  Taxi  

$306.00 
60.00 
60.00 
34.00 



459.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Elliot  Maxwell. 
Government  position:  Deputy  Chief. 

Office  of  Plans  &  Policy. 

3.  Event:  Telecommunications 
Universal  Service  Symposium. 

4.  Sponsor  of  Event: 
Telecommunications  Users  Association 
New  Zealand— TUANZ. 

5.  Sponsor  Address:  Attn:  Mr.  Grant 
Forsy^,  Ground  Floor  BSW  Plaza.  157 
Hurstmere  Road,  P.O.  Box  33-1014, 
Takapuna  Auckland,  New  Zealand. 

6.  Location  of  Event:  Wellington.  New 
Zealand. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  07/01-03/96. 

9.  Travel  Dates:  06/2»-07/03/96. 

10.  (a) 


Nature  of  benait 

(c)  Type  &  amount  of 
payment 

Check 

In  kind 

1.  Roundmp 
Traraportation 

$1548.95 

Nature  of  benefit 

(c)  Type  &  amount  of 
payment 

Check 

In  kind 

2  Hotel  Room  ... 

369.00 

3  Meals 

4  Taxi 

1917.95 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  James  W.  Olson. 
Govem/nenf  posi(/on;  Chief, 

Competition  Division.  Office  of  General 
Counsel. 

3.  Event:  Legal  Issues  Affecting  the 
Media  Business — Showcase. 

4.  Sponsor  of  Event:  UlA  Congress  of 
London. 

5.  Sponsor  Address:  Attn:  Christopher 
Jackson,  Beaufort  House,  15  St.  Botolph 
Street.  London  EC3A  7EE. 

6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  09/04/95. 

9.  Travel  Dates:  9/02-06/95. 

10.  (a) 


Nature  of  benefit 

(c)  Type  &  amount  of 
payment 

Check 

In  kind 

1.  Romdtnp 
Transportatkxi 

2.  Hotel  Room  ... 
3  Meals 

$884.45 

312.00 

4  Taxi 

984.45 

312.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Fatina  K.  Franklin. 
GoveiTiment  Position:  Chief, 

Depreciation  Rates  Branch.  Common 
Carrier  Bureau. 

3.  Event:  1995  USTA  Capital. 

4.  Sponsor  of  Event:  United  States 
Telephone  Association — USTA. 

5.  Sponsor  Address:  1401  H  Street. 
N.W..  Suite  600,  Washington,  D.C. 
20005. 

6.  Location  of  Event:  Chicago.  Illinois. 

7.  Employee's  Role:  Panelist. 

8.  Dbtes  o/ Event;  10/19-20/95. 

9.  Travel  Dates:  10/19-20/95. 

10.  (a) 


Nature  o«  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inkmd 

1.  Roundlnp 
Transportatkxi 

2.  Hotel  Room  ... 

$122.00 

166.61 

Nature  of  twnefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

"i  Maals 

76.00 
67.90 

4.  Taxi  

' 

265.90 

166.61 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Ira  R.  Keltz. 
Government  position:  Electronics 

Engineer.  Wireless  Telecommunications 
Bureau. 

3.  Event:  Seminar  on  Private  Land 
Mobile  Refarming. 

4.  Sponsor  o/£vBnf;UTC. 

5.  Sponsor  Address:  Attn:  Mr.  JefErey 
L.  Sheldon,  1140  Connecticut  Avenue, 
N.W.,  Suite  1140,  Washington,  D.C. 
20036. 

6.  Location  o/ Event;  Miimeapolis. 
Minnesota. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  07/30/95. 

9.  Travel  Dates:  07/30/95. 

10.  (a) 


Nature  of  benefit 

(c)  Type  &  amount  of 
payment 

Check 

In  kind 

1.  Roundtrip 

Transportation 
9  Hotel  Room 

$516.00 
96.00 
51.00 
22.00 

36.00 

3  luteals 

4.  Taxi  

5.  Parking  & 
Mileage 

721.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Laurence  D.  Atlas. 
Govermnent  position:  Associate 

Bureau  Chief,  Wireless 
Telecommunications  Bureau. 

3.  Event:  UTC  Annual  Conference  & 
Exhibition. 

4.  Sponsor  of  Event:  UTC. 

5.  Sponsor  Address:  Attn:  Mr. 
Coleman  J.  Kane,  1140  Connecticut 
Avenue,  N.W..  Suite  1140.  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Minneapolis, 
Miimesota. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  08/04/95. 

9.  Travel  Dates:  08/03-04/95. 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$364.00 

2.  Hotel  Room  ... 

$127.15 

3.  Meals  

34.00 

4.  Taxi  

65.00 

429.00 

161.15 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  D.  Schlicting. 
Government  position:  Chief, 

Competitive  Pricing  Division.  Common 
Carrier  Bureau. 

3.  Event:  1996  VTIA  Annual  Meeting. 

4.  Sponsor  of  Event:  Virginia 
Telecommunications  Industry 
Association — VTIA. 

5.  Sponsor  Address:  Attn:  Mr.  Ralph 
L.  Frye.  11  South  12th  Street,  Suite  310. 
Richmond.  VA  23219. 

6.  Location  of  Event:  Hot  Springs, 
Virginia. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/15-17/96. 

9.  Trave/ Dates;  05/16-18/96. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1 .  Roundtrip 
Transportation 

$130.50 

i 

2.  Hotel  Room  ... 

$462.64 

3.  Meals  

287.34 

4.  Parking 

130.50 

750.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  H.  Quello. 
Government  position:  Commissioner. 

3.  Event:  WEC's  Luncheon  Program. 

4.  Sponsor  of  Event:  Women's 
Economic  Club— WEC. 

5.  Sponsor  Address :Attn:  Gerry 
Barrons,  155  W.  Congress,  Suite  310, 
Detroit,  MI  48226. 

6.  Location  of  Event:  Detroit, 
Michigan. 

7.  Employee's  Role:  Moderator. 

8.  Dates  of  Event:  03/19/96. 

9.  Travel  Dates:  03/16-19/96 

10.  (a) 


Nature  of  benefn 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtnp 
Transportatkxi 

$229.00 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

2.  Hotel  Room  ... 

75.56 

3.  Meals  

$66.50 

41.50 

9.79 

117.79 

4.  Parking  & 
Taxi 

5.  Telephone 

304.56 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1 .  Roundtrip 
Transportatkxi 

2.  Hotel  Room  ... 

173.25 
24.00 

$631.95 

3.  Meals  

4.  Mileage  

- 

554.85 

631.95 

(b)  Non-Fed  Source:  Same  as  No.  4. 
Federal  Cominunicatioiu  Commission 
William  F.  Caton. 
Acting  Secretary. 

[FR  Doc.  97-6173  Filed  3-12-97;  8:45  am] 
BIUJNG  CODE  eriz-oi-p 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  a  Matter  to  Be  Added  To  ttie 
Agenda  for  Consideration  at  an 
Agency  Meeting 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Gerald  P.  Vaughan. 
Government  position:  Associate 

Bureau  Chief,  Wireless 
Telecommunications  Bureau. 

3.  Event:  Workshop  On  Spectrum 
Auctions. 

4.  Sponsor  of  Event:  World  Bank. 

5.  Sponsor  Address:  Attn:  Ms.  Sandra 
Vivas.  1776  G  Street,  N.W.,  Room  4031, 
Washington,  D.C.  20433. 

6.  Location  of  Event:  Mexico  Qty, 
Mexico. 

7.  Employee's  Role:  Speaker.  J^ursuant  to  the  provisions  of  the 

^  r^  ,     .  Government  m  the  Sunshine  Act    (5 

8.  Dates  of  Event:  05/22/95.  y  g.Q  552b),  notice  is  hereby  given  that 

9.  Travey  Dates:  05/21-23/95  the  following  matter  will  be  added  to 

10.  (a)  the  "discussion  agenda"  for 

consideration  at  the  open  meeting  of  the 
Board  of  Directors  of  the  Federal 
IDeposit  Insiuvnce  Corporation 
scheduled  to  be  held  at  10:00  a.m.  on 
Tuesday,  March  11,  1997,  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
N.W;,  Washington,  D.C: 
Memorandum  and  resolution  re: 

Proposed  Rule  Regarding  Part  369 — 
Prohibition  Against  Using  Interstate 
Branches  Primarily  for  Deposit 
Production 


feature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In  kind 

1.  Roundtrip 
Transportation 

$631.95 

2.  htotel  Room  ... 

$357.60 
17325 

72.80 

3.  Meals  

4.  Mileage,  Park- 
ing &  Taxi  ., 



603.66 

631.95 

(b)  Non-Fed  Source:  Same  as  No.  4 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Karen  Werge. 
Goven7me/it  position:  Auctions 

Automation  Specialist,  Wireless 
Telecommunications  Bureau. 

3.  Event:  Workshop  On  Spectrum 
Auctions. 

4.  Sponsor  of  Event:  World  Bank. 

5.  Sponsor  Address:  Attn:  Ms.  Sandra 
Vivas,  1776  G  Street,  N.W.,  Room  4031, 
Washington,  D.C.  20433. 

6.  Location  of  Event:  Mexico  City, 
Mexico. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/22/95. 

9.  T^vei  Dates:  05/21-23/95. 

10.  (a) 


Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202) 898-6757. 

Dated:  March  10. 1997. 

Federal  Eteposit  Insiirance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
(FR  Doc  97-6459  Filed  3-10-97;  4:56  pm) 
BttXMQ  CODE  •n4-»1-M 


AGENCY  FEDERAL  ELECTION 
COMMISSION 

Sunshine  Act  Meetlr»g 

Tuesday,  March  IB,  1997  at  lOKtO  a.m. 

PLACE:  999  E  Street.  N.W..  Washington. 
D.C 
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STATUS:  This  meeting  will  be  closed  to 
the  public. 

rTEMS  TO  BE  DOCUSSEO: 

Compliance  matters  pursuant  to  2 

U.S.C.  §437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g.  §  438(b).  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or 

arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 
•        •         •         •         • 

Thursday,  March  20.  1997  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W..  Washington. 

D.C.  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Independent  and  Coordinated 

Expenditures  by  Party 

Committees — Notice  of  Proposed 

Rulemaking  (11  C.F.R.  §  100.7. 

§  100.23.  §  104.4,  §  109.1.  §  110.1. 

§  110.2.  §  110.7,  and  §  110.11). 
Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer. 
Telephone:  (202)  219-4155. 
Mariorie  W.  Enunons, 
Secretary  of  the  Commission. 
(FR  Doc.  97-6472  Filed  3-11-97;  10:47  ami 
HUJNQ  CODE:  STIS-OI-M 


FEDERAL  RNANaAL  INSTTTimONS 
EXAMINATION  COUNaL 

Interagency  Policy  Statement 
Regarding  Disclosure  of  Statutory 
Enforcement  Actions 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC);  Board  of  Governors 
of  the  Federal  Reserve  System  (FRB); 
Federal  Deposit  Insurance  Corporation 
(FDIC);  Office  of  Thrift  Supervision 
(OTS);  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Withdrawal  of  statement  of 
policy. 

SUMMARY:  The  OCC,  FRB.  FDIC.  OTS 
and  NCUA  (the  Agencies)  are 
withdrawing  their  joint  statement  of 
policy  entitled  "Disclosure  of  Statutory 
Enforcement  Actions"  (the  Statement), 
set  forth  at  45  FR  6648  (January  29, 
1980).  on  the  ground  that  it  is  obsolete. 
EFFECTIVE  DATE:  The  removal  of  the 
Statement  of  Policy  is  effective  March 
13. 1997. 


FOR  FURTHER  MFORMATION  CONTACT: 

OCC:  Daniel  P.  SUpano  (202/874-4800). 

Director,  Enforcement  and 

Compliance  Division.  250  E  Street, 

SW..  Washington.  DC  20219 
FRB.  Ann  Marie  Kohlligian  (202/452- 

3528),  Senior  Counsel,  20th  &  C 

Street.  NW..  Washington.  DC  20551 
FDIC:  Andrea  Cribble  (202/736-3047). 

Senior  Counsel.  550  l7th  Street,  NW.. 

Washington.  DC  20429 
OTS:  Richard  C.  Steams  (202/906- 

7966),  Deputy  Chief  Counsel  for 

Enforcement.  Office  of  Thrift 

Supervision.  1700  G  Street.  NW.. 

Washington,  DC  20552 
NCUA:  John  lanno  (703/518-6540). 

Trial  Attorney.  1775  Duke  Street. 

Alexandria.  VA  22314-3428. 
SUPPLEMENTARY  INFORMATION:  The 
Statement  of  Policy  set  forth  the 
circumstances  in  which  each  of  the 
Agencies  would  disclose  to  the  public 
information  concerning  or  relating  to 
statutory  enforcement  proceedings 
brought  against  regulated  institutions  or 
other  persons  subject  to  the  Agencies' 
enforcement  authority.  The  statement 
has  become  obsolete.  The  statement  was 
superseded  by  Section  913  of  the 
Financial  Institutions  Reform.  Recovery, 
and  Enforcement  Act  of  1989  (FIRREA). 
12  U.S.C.  1818(u)  (1989),  which  took 
effect  on  August  9.  1989.  Section  913 
establishes  statutory  standards  for  the 
public  disclosure  of  enforcement  actions 
by  the  Agencies. 

AGENOES  ACTION:  The  Agencies  hereby 
withdraw  the  Statement. 

Dated  at  Washington.  DC,  this  10th  day  of 

March.  1997. 

Federal  Financial  Institutions  Examination 

Council 

Keith ).  Todd. 

Assistant  Executive  Secretary. 

[FR  Doc.  97-6401  Filed  3-12-97;  8:45  am) 

HUJNO  COOES  «10-01-P,  a7»-01-P,  e714-01-P, 
4Sie-33-P,  7S36-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  Creight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington.  D.C.  20573. 


J  &  M  International.  Inc..  7020  S.  Yale. 
Suite  207.  Tulsa,  OK  74136-5744 
Officers:  Joseph  D.  Fain.  President: 
Tom  K.  Murray.  Vice  President 
United  Shipping  Inc..  28  E  Jackson 
Blvd.  Suite  #1103.  Chicago.  IL 
60604 
Officer:  Mohamed  M.  Elafifi, 

President 
Dated:  March  7. 1997. 
loaeph  C  Polking, 
Secretary. 

|FR  Doc.  97-6270  Filed  3-12-97;  8:45  am] 
BUJJNQ  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  bieen  accepted  for 
processing,  they  will  also  be  available 
for  insi}ection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  27,  1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  Lawrence  D.  and  Debra  D.  Johnson, 
both  of  Carnegie.  Oklahoma;  to  acquire 
an  additional  .97  percent,  for  a  total  of 
25.90  percent,  of  the  voting  shares  of 
The  Farmers  Bancapital  Corporation, 
Carnegie.  Oklahoma,  and  thereby 
indirectly  acquire  The  Fanners  Bank. 
Carnegie,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  7. 1997. 
fennifer  J.  Johnaoii, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  97-6304  Filed  3-12-97;  8:45  am] 

BNJJNOCOOE  621(M>1-F 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
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pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  ihe  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  7. 1997. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  First  Virginia  Banks.  Inc.,  Fails 
Church.  Virginia  to  merge  with  Premier 
Bankshares  Corporation.  Bluefield, 
Virginia,  and  thereby  indirecUy  acquire 
Premier  Bank.  N.A.,  Tazewell.  Virginia; 
Premier  Bank-South,  National 
Association.  Wytheville.  Virginia;  and 
Premier  Bank-Central,  N.A.,  Honaker, 
Virginia. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Premier  Trust  Company.  Bluefield, 
Virginia,  and  thereby  engage  in 
activities  that  may  be  perfbimed  by  a 
trust  company  (including  activities  of  a 
fiduciary,  agency,  or  custodial  nature), 
in  the  manner  authorized  by  federal  or 
state  law.  pursuant  to  $  225.25(b)(3)  of 
the  Board's  Regulation  Y. 

B.  Fedeivl  Resave  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

].  Bando  McGlocklin  Capital 
Corporation,  Pewaukee,  Wisconsin;  to 
become  a  t>ank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Investors  Bank.  Pewaukee. 
Wisconsin  a  de  novo  bank. 


In  coimection  vnth  this  application, 
Applicant  has  also  retain  to  acquire 
Bando  McGlocklin  Small  Business 
Lending  Company  and  Bando 
McGloddin  Investment  Corporation, 
Pewaidcee.  Wisconsin,  and  diereby 
continue  to  engage  in  the  activities 
permitted  by  §  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

C  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  Conrad  Company,  Minneapolis, 
Minnesota;  to  acquire  up  to  62  percent 
of  voting  shares  of  National  Mercantile 
Bancorp,  Los  Angeles,  California,  and 
thereby  indirecUy  acquire  Mercantile 
Natioiial  Bank,  Los  Angeles,  California. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street.  San  Francisco.  California 
94105-1579: 

1 .  Citizens  Bancorp,  Corvallis. 
Oregon;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Citizens  Bank, 
Corvallis,  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  7. 1997. 
JennifiBr  |.  lohnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-6303  Filed  3-12-97;  8:45  am] 

BILUNQ  CODE  S21»«1-F 


Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  direcUy  or  through  a  subsidiary  or 
other  company,  in  a  nonl>anking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banldng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
pr(K»ssing.  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 


Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  27,  1997. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261-4528: 

].  Bamett  Banks,  Inc.,  Jacksonville, 
Florida;  Crestar  Financial  Corporation, 
Richmond,  Virginia;  First  Union 
Corporation,  Charlotte,  North  Carolina; 
NationsBank  Corporation,  Charlotte, 
North  Carolina;  Southern  National 
Corporation.  Winston-Salem.  North   . 
Carolina;  and  Wachovia  Corporation, 
Winston-Salem,  North  Carolina:  to 
acquire  HONOR  Technologies,  Inc.. 
Maitland.  Florida,  and  thereby  engage, 
directiy  and  indirectiy  in  certain  data 
processing  and  electronic  fimds  transfer 
services,  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  throughout 
the  United  States  and  in  certain  foreign 
countries. 

In  connection  with  this  application, 
HONOR  Technologies.  Inc.,  also 
proposes  to  acquire  9.1  percent  of  the 
voting  shares  of  Card  Alert  Services. 
Inc..  Arlington,  Virginia,  and  thereby 
engage  in  providing  debit  card  securities 
services,  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Cleveland 
(R.  Chris  Moore.  Senior  Vice  President) 
1455  East  Sixth  Street,  Cleveland.  Ohio 
44101-2566: 

1.  Banc  One  Corporation,  Coliunbus, 
Ohio;  to  acquire  First  USA,  Inc.,  Dallas, 
Texas,  and  thereby  indirectiy  acqtiire 
First  USA  Bank.  Wilmington.  Delaware, 
and  thereby  engage  in  issuing  and 
making  revolving  extensions  of  credit, 
pursuant  to  consume  credit  cards  and 
in  conducting  activities  incidental  to  its 
credit  card  business,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y; 
First  USA  Financial  Services.  Inc.. 
Murray.  Utah,  and  thereby  engage  in 
issuing  and  making  extensions  of  credit, 
pursuant  to  commercial  credit  cards  that 
it  issues  to  business,  governmental 
units,  and  other  entities,  pursuant  to  §§ 
225.25(b)(1)  and  (b)(2)  of  the  Board's 
Regtdation  Y;  PHH/Paymentech  LLC, 
Dallas,  Texas,  and  thereby  engage  in  a 
joint  venture  through  Paymentech  Fleet 
Services.  Inc..  with  PHH  Vehicle 
Management  Services,  Corp.  and 
thereby  engage  in  providing  credit  card 
marketing,  transaction  processing,  and 
other  services  to  organizations  that 
operate  fleets  of  vehicles,  including 
offoring  a  private  label  credit  card  that 
is  given  to  drivers  of  fleet  vehicles  for 
use  in  paying  for  services  provided  by 
vendors,  pursuant  to  §  225.25(b)(1)  of 
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the  Board's  Regulation  Y;  First  USA 
Federal  Savings  Bank.  Wilmington. 
Delaware,  and  thereby  engage  in 
operating  a  federally  chartered  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y;  First  USA 
Merchant  Services,  Inc.,  Dallas.  Texas, 
and  thereby  engage  in  processing  credit 
and  debit  card  transactions  for 
merchants  directly  and  indirectly 
through  financial  institutions  and 
independent  sales  organizations, 
pursuant  to  §§  225.25(b)(1)  and  (b)(7)  of 
the  Board's  Regulation  Y;  First  USA 
Technology.  Inc..  Dallas,  Texas,  and 
thereby  engage  in  serving  as  licensor  for 
software  provided  to  merchants  in 
connection  with  First  USA  Merchant 
Services,  Inc..  and  credit  and  debit  card 
transaction  processing  activities, 
pursuant  to  §§  225.25(b)(1)  and  (b)(7)  of 
the  Board's  Regulation  Y;  Paymentech 
New  Hampshire,  Inc..  Salem,  New 
Hampshire,  and  thereby  engage  in 
specialized  credit  and  debit  card 
transaction  processing  services  to  direct 
response  merchimts  and  also  providing 
specialized  PC-based  software  used  by 
direct  response  merchants  in  connection 
with  the  entry  of  customer  card  data  and 
card  transaction  processing,  pursuant  to 
§§  225.25(b)(1)  and  (b)(7)  of  the  Board's 
Regulation  Y;  Censar  Technologies,  Inc., 
Tampa,  Florida,  and  thereby  engage  in 
providing  certain  credit  and  debit  card 
transaction  processing  services  and 
equipment  for  merchants  directly  and 
indirectly  through  financial  institutions 
and  independent  sales  organizations 
and  acting  as  the  licensor  of  PC-based 
software  designed  solely  for  the 
processing  of  financial  data,  pursuant  to 
§§  225.25(b)(1)  and  (b)(7)  of  the  Board's 
Regulation  Y;  Merchant  Link.  Inc., 
Bethesda.  Maryland,  and  thereby  engage 
in  providing  specialized  help-desk 
services  in  connection  with  the 
operation  of  bank  card  modules  of 
certain  integrated  hotel,  restaurant,  and 
retail  financial  management  systems  to 
support  the  processing  of  credit  and 
debit  card  transactions,  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y; 
and  First  Virtual  Holdings  Incorporated, 
San  Diego,  California,  and  thereby 
engage  in  providing  secure  off-line 
verification  of  the  identity  of  the 
purchaser  and  seller  in  a  credit  card 
transaction  over  the  Internet,  processing 
such  card  transactions,  operating  a 
shared  website  for  sellers  of  information 
products,  and  other  activities  relating  to 
the  billing,  on-line  payments,  and  sale 
of  merchandise  over  the  Internet, 
pursuant  to  §§  225.25(b)(1)  and  (b)(7)  of 
the  Board's  Regulation  Y. 

2.  PNC  Bank  Corp..  Pittsburgh, 
Pennsylvania;  to  acquire  V.F.  Partners, 


L.P.,  and  thereby  engage  de  novo 
through  a  subsidiary,  PNC  GPI,  Inc.,  that 
will  acquire  certain  assets  of  V.F. 
Partners,  L.P.,  and  act  as  a  general 
partner  of  certain  limited  partnerships 
now  existing  or  to  be  established  in  the 
futiue  that  are  exempt  from  registration 
as  investment  companies  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  §§  80a).  See  Meridian  Bancorp, 
Inc.,  80  Fed.  Res.  Bull.  736  (1994): 
Bessemer  Gmup,  Inc..  82  Fed".  Res.  Bull. 
569  (1996);  Dresdner  Bank  AG,  82  Fed. 
Res.  Bull.  850  (1996);  NationsBank 
Corporation.  83  Fed.  Res.  Bull.  148 
(1997);  Stichting  Priorteit  ABN-AMRO/ 
ChiCorp.  83  Fed.  Res.  Bull.  138  (1997). 

Board  of  Goveraon  of  the  Federal  Reserve 
System.  March  7. 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  97-6302  Filed  3-12-97;  8:45  am] 
BlUJNGCOOe  821»«1-F 


DEPAFTTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Minority  Health;  Amendment 
to  the  Notice  of  a  Cooperative 
Agreement  With  Central  State 
University 

This  notice  withdraws  in  its  entirety 
and  supersedes  the  Notice  of  a 
Cooperative  Agreement  With  Central 
State  University  as  published  on  Friday. 
February  7,  1997,  in  Federal  Register, 
Vol.  62,  No.  26,  pages  5833-5835. 

The  Office  of  Minority  Health  (OMH) 
announces  that  it  will  enter  into  a 
cooperative  agreement  with  Central 
State  University,  representing  the 
Minority  Male  (Min-Maie)  Consortium, 
to  support  a  Family  and  Community 
Violence  Prevention  Program. 

The  purpose  of  the  Family  and 
Community  Violence  Prevention 
Program  is  to  positively  impact  the 
increasing  incidence  of  violence  and 
abusive  behavior  in  low  income,  at-risk 
communities  through  the  mobilization 
of  community  partners  to  address  these 
issues.  In  order  to  have  an  effect  on  this 
trend,  interventions  conducted  through 
partnerships  must  be  directed  to  the 
individual,  the  family  and  the 
community  as  a  whole,  and  must  be 
designed  to  impact  the  academic  and 
personal  development  of  those  who  are 
at  risk. 

This  cooperative  agreement  is 
intended  to  demonstrate  the  merit  of 
programs  that  involve  partnerships 
between  community  institutions  and 
Family  Life  Centers  to  spearhead  a 


community  effort  to  improve  the  quality 
of  life  for  all  community  residents. 

Authority 

This  cooperative  agreement  is 
authorized  under  section  1707(d)(1)  of 
the  Public  Health  Service  Act,  42  U.S.C 
300u-6(d)(l). 

Availability  of  Funds 

Approximately  $4,800,000  (indirect 
and  direct  costs)  is  available  in  FY  1997 
to  fund  this  cooperative  agreement.  The 
project  is  expected  to  begin  on 
September  30, 1997,  for  a  12  month 
budget  period  within  a  project  period 
not  to  exceed  3  years.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
performance  emd  availability  of  funds. 
Up  to  19  institutions  will  be  selected  to 
receive  awards  of  approximately 
$200,000  per  year  to  support  family  and 
community  violence  prevention 
programs.  Special  consideration  will  be 
given  to  those  institutions  which 
currently  have  Family  Life  Centers 
supported  by  the  OMH/Central  State 
University  cooperative  agreement. 
These  institutions  are  collectively 
known  as  the  Minority  Male  (Min-Male) 
Consortium. 

Background 

Assistance  will  be  provided  only  to 
Central  State  University  of  Wilberforce, 
Ohio  in  its  management  capacity  on 
behalf  of  the  Minority  Male  (Min-Male) 
Consortium  and  the  Advisory  Board.  No 
other  applications  are  solicited.  Central 
State  University  is  uniquely  qualified  to 
administer  this  cooperative  agreement 
because  it  has: 

1.  Developed  an  infrastructure  to 
manage  a  multi-feceted  demonstration 
program  coordinated  among  widely 
dispersed  institutions  of  higher 
education  addressing  the  issues  of 
family  and  community  violence; 

2.  In  place  a  management  staff  with 
the  background  and  experience  to  guide, 
develop  and  evaluate  a  multimillion 
dollar  demonstration  program; 

3.  Established  a  relatiorship  with  a 
network  of  institutions  of  higher 
education  actively  involved  in  programs 
to  prevent  family  and  community 
violence; 

4.  Demonstrated  an  ability  to  bring 
together  individual  schools  to  function 
as  a  cohesive  unit  in  addressing 
common  issues  and  goals; 

5.  Experience  in  carrying  out  a 
program  designed  to  reduce  the 
incidence  of  violence  and  crime;  and 

6.  Demonstrated  through  past 
activities  its  ability  to  pull  together 
experts  in  the  field  of  violence 


prevention  to  serve  in  an  advisory 
capacity  to  a  multi-year  project. 

violent  and  abusive  behavior  exacts  a 
large  toll  on  the  physical  and  mental 
health  of  Americans.  According  to  the 
Healthy  People  2000  Midcourse  Review 
and  1993  Revisions,  the  United  States 
ranks  first  among  industrialized  nations 
in  violent  death  rates,  with  homicide 
and  suicide  claiming  more  than  50,000 
lives  each  year.  An  additional  2.2 
million  people  are  injured  by  violent 
assaults  annually.  According  to  this 
report,  morbidity  and  mortality  due  to 
violence  show  some  disturbing  trends. 
Youth  are  increasingly  involved  as  both 
perpetrators  and  victims  of  violence.  In 
1992,  the  homicide  rate  for  young  black 
men  exceeded  that  of  young  white  men 
by  as  much  as  8  times.  Women  are 
frequent  targets  of  both  physical  and 
sexual  assault,  often  perpetrated  by 
spouses,  ex-spouses,  intimate  partners, 
or  others  known  to  them.  Women  with 
family  incomes  under  $9,999  had  the 
highest  rates  of  violence  attributable  to 
an  intimate  while  those  with  family 
incomes  over  $30,000  had  the  lowest 
rates. 

Blacks  are  disproportionately 
represented  among  both  violent  crime 
offenders  and  victims.  While  blacks 
constituted  12  percent  of  the  U.S. 
population  in  1993,  in  that  same  year 
they  represented  58  percent  of  persons 
arrested  for  murder,  41  percent  arrested 
for  rape,  62  percent  arrested  for  robbery, 
and  40  percent  arrested  for  aggravated 
assault  {Bureau  of  Justice  Statistics, 
1994).  Arrest  data  also  indicate  that 
violent  crime,  especially  murder, 
involve  intraracial  victim-offender 
relationship  patterns.  In  1993,  94 
percent  of  black  murder  victims  were 
killed  by  black  offenders  and  84  percent 
of  white  murder  victims  were  killed  by 
white  offenders  [Department  of  Justice, 
1993). 

According  to  the  National  Center  on 
Child  Abuse  and  Neglect,  an  estimated 
2.9  million  children  were  reported  as 
alleged  victims  of  maltreatment  in  1994. 
Of  the  investigation  dispositions,  1.0 
million  were  determined  to  have  been 
victims  of  either  substantiated  or 
indicated  maltreatment  Of  these,  53 
percent  suffered  from  neglect,  26 
percent  were  physically  abused,  14 
percent  were  sexually  abused,  3  percent 
suffered  from  medical  neglect,  5  percent 
from  emotional  maltreatment,  15 
percent  from  other  types  of 
maltreatment,  and  4  percent  unknown. 
About  27  percent  were  3  years  old  or 
younger,  20  percent  were  age  4  to  6, 17 
percent  were  7  to  9, 15  percent  were 
between  10  and  12,  and  21  percent  were 
teenagers  (13  to  18).  Of  those  cases 
where  states  reported  race/ethnicity,  56 


percent  of  the  victims  were  white,  26 
percent  were  African  American,  9 
percent  Hispanic,  2  percent  Native 
American,  and  less  than  1  percent 
Asian/Pacific  Islander. 

According  to  the  National  Committee 
for  Prevention  of  Child  Abuse,  abused 
children  have  been  found  to  have  lower 
cognitive  maturity  and  more  severe 
behavior  problems  than  children  who 
have  not  been  abused.  Abused  children 
are  also  at  increased  risk  for  the 
extremes  of  risk-seeking  or  risk-avoiding 
behaviors.  Maltreated  children 
experience  significant  problems 
including  poor  social  skills, 
aggressiveness  and  emotional 
unresponsiveness. 

Troublesome  and  delinquent  children 
are  more  likely  to  come  from  troubled 
families  and  neighborhoods. 
Delinquency  is  not  a  problem  that 
appears  alone.  Delinquent  youths  are 
also  at  higher-than-average  risk  for  drug 
use,  problems  in  school,  dropping  out  of 
school,  and  teenage  pregnancy  (Elliott, 
Huizinga,  and  Menard,  1989; 
Greenwood,  1993).  The  recognition  that 
problems  in  school  or  early  dropout  are 
primary  risk  factors  for  juvenile 
delinquency  and  drug  use  have  led  to 
the  development  of  a  wide  range  of 
interventions.  Unfortunately,  many  of 
these  efforts  have  not  been  evaluated, 
and  most  of  those  evaluated  have 
produced  negligible  impacts  (Tolan  and 
Guerra,  1994),  particularly  on  later 
delinquency.  When  asked,  students  who 
have  been  victims  of  violence  and  those 
at  greater  risk  of  being  victims  are  more 
likely  to  express  concern  about  relations 
with  their  parents.  One-fourth  of 
students  (25%)  say  they  sometimes 
wonder  if  their  parents  reedly  love  them. 
Minority  students  are  more  concerned 
than  white  students.  One-third  of 
African-American  (32%),  and  Hispanic 
(34%)  students  say  this  statement  is  true 
for  them  as  compared  with  one  in  five 
white  students  (22%). 

The  1985  Report  of  the  Secretary's 
Task  Force  on  Black  and  Minority 
Health  provided  a  national  focus  on 
violence  as  a  leading  public  health 
problem  in  the  United  States.  Since  that 
time,  public  health  strategies  to  prevent 
death  and  disability  due  to  violent  tmd 
abusive  behavior  have  emerged  across 
the  country.  The  Healthy  People  2000 
Midcourse  Review  and  1 995  Revisions 
identified  the  following  strategies  for 
addressing  violence  in  communities  at 
high  risk:  promoting  awareness  of 
violence  as  a  public  health  problem, 
taking  more  aggressive  steps  to  counter 
the  high  rates  of  physical  abuse  and 
violence  against  women,  offering 
alternative  school  and  community-based 
activities  for  youth,  and  increasing 


collaboration  and  partnerships  between 
State  and  local  public  health  agencies 
with  mental  health  and  substance  abuse 
programs. 

Project  Requirements 

The  cooperative  agreement  will 
include  substantive  involvement  of  both 
the  recipient  and  the  Federal 
Government  At  a  minifriiim.  the 
following  expectations  are  anticipated: 

Recipient  Responsibilities 

(1)  Central  State  University  will 
solicit  proposals  from  four  year 
undergraduate  institutions  historically 
identified  as  providing  education 
primarily  to  minority  students,  or 
having  a  majority  enrollment  of 
minority  students  for  the  purpose  of 
carrying  out  a  program  to  positively 
impact  the  increasing  incidence  of 
violence  and  abusive  behavior  in  low 
income,  at-risk  communities. 

(2)  Central  State  University  will 
provide  funding  to  selected  institutions 
to  conduct  comprehensive  programs  of 
support  and  education  for  a  defined 
community.  The  selected  institutions 
must: 

•  Establish  a  Family  Life  Center  (FLC) 
within  a  10  mile  radius  of  the  target 
community  to  facilitate  access  to  the 
program's  services/activities  on  a 
regular  basis.  The  FLC  can  be  located  at 

a  site  of  the  undergraduate  school,  or  at   * 
a  facility  of  a  community  institution 
with  which  it  has  established  a 
partnership.  The  FLC  is  to  be  open  year 
round,  with  activities/services  offered  at 
various  times  (e.g.  weekdays,  evenings, 
weekends)  to  accommodate  the  target 
group(s).  * 

•  Offer  project  activities  in  the  areas 
of  Academic  Development,  Personal 
Development,  Cidtural/Recreational 
Enrichment,  and  Career  Development 

•  Offer  opportimities  for  community 
youth  to  participate  in  activities  on 
campus  or  other  appropriate  sites, 
including  a  summer  academic 
enrichment  program  of  at  least  3  weeks 
in  length  for  middle  and  high  school 
students. 

•  Formalize  arrangements/ 
partnerships  with  appropriate 
community  groups,  involving  tangible, 
inkind  contributions  from  each  of  the 
collaborating  partners. 

(3)  Central  State  University  mil 
utilize  a  Management  Team  to  execute 
the  Family  and  Community  Violence 
Prevention  Program. 

(4)  Central  State  University  will 
recommend  to  OMH  not  less  than  25 
individuals  to  serve  on  a  15  member 
Advisory  Board  which  will  provide 
guidance  and  technical  advice  to  the 
cooperative  agreement  management 
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team  and  the  Minority  Male  (Min-Male) 
Consortium. 

(5)  Central  State  University  will 
convene  a  meeting  with  the  Advisory 
Board  and  the  Family  Life  Center 
Directors  three  times  a  year. 

(6)  Central  State  University  will 
monitor  the  activities  of  the  funded 
institutions  to  ensure  compliance  with 
the  intent  of  the  program. 

(7)  Central  State  University  will 
conduct  a  yearly  evaluation  of  the 
activities  of  each  of  the  funded 
institutions,  as  well  as  the  overall 
project 

OMH  Responsibilities 

Substantial  programmatic 
involvement  is  as  follows: 

(1)  OMH  will  provide  technical 
assistance  and  oversight  as  necessary  for 
the  overall  design  of  the  Family  and 
Community  Violence  Prevention 
Program. 

(2)  OMH  will  develop  the  evaluation 
criterion  for  the  selection  and  funding  of 
applications. 

(3)  OMH  will  manage  the  review  and 
selection  of  applications  and  ensure  the 
absence  of  conflict  of  interest  in  the 
review  process. 

(4)  OMH  will  have  final  approval  of 
the  Advisory  Board  membership. 

(5)  OMH  will  provide  assistance  to 
the  Management  Team  on  program 
strategies,  direction,  evaluation 
activities,  and  decisions  related  to 
adjustments  in  funding  levels  of 
participating  institutions. 

(6)  OMH  will  participate  in  the 
plemning  of  and  attend  all  of  the 
Advisory  Board/Family  life  Center 
Directors  meetings. 

(7)  OMH  will  participate  in  site  visits 
to  the  participating  institutions  as 
deemed  appropriate  by  OMH  staff. 

WHERE  TO  OBTAIN  AOOmONAL 
MFOMIATKM:  If  you  are  interested  in 
obtaining  additional  information 
regarding  this  project,  contact  Ms. 
Cynthia  H.  Amis,  Director.  Division  of 
Program  Operations.  Office  of  Minority 
Health.  5515  Security  Lane.  Suite  1000, 
Rockville,  Maryland  20852,  telephone 
number  (301)  594-0769. 


The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.910. 
Clay  E.  Simpson,  Jr., 
Deputy  Assistant  Secretary  for  Minority 
Health. 

IFR  Doc.  97-6325  Filed  3-12-97;  8:45  am] 
BMXMQ  CODE  4iaO-17-M 

Food  and  Drug  Administration 
[Docket  No.  96N-0402] 

Agency  Information  Collection 
Activities;  SutHnission  for  0MB 
Review;  Comment  Request 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION;  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  April  14. 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235. 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  L.  Bma,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  rm.  16B-19.  Rockville, 
MD  20857,  301-827-3158. 
SUPP1.EMENTARY  INFORMATKM:  In 
compliance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507),  FDA  has  submitted  the 
following  proposed  collection  of 
information  to  OMB  for  review  and 
clearance. 

Blood  Establishment  Registration  and 
Product  Listing,  Form  FDA  2830  (21 
CFR  Part  607)  (OMB  Control  Number 
0910-0052) 

Under  section  510  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 


(21  U.S.C.  360),  any  person  owning  or 
operating  an  establishment  that 
manufactures,  prepares,  propagates. 
compKiunds,  or  processes  a  drug  or 
device  must  register  with  the  Secretary 
of  Health  and  Human  Services,  on  or 
before  December  31  of  each  year,  his  or 
her  name,  place  of  business  and  all  such 
establishments,  and  submit,  among 
other  information,  a  listing  of  all  drug  or 
device  products  manufactured, 
prepared,  propagated,  compounded,  or 
processed  by  him  or  her  for  commercial 
distribuUon.  In  21  CFR  part  607,  FDA 
has  issued  regulations  implementing 
these  requirements  for  manufacturers  of 
human  blood  emd  blood  products. 
Under  these  regulations,  the  agency 
seeks  the  information  required  by  the 
act,  including  the  location  of  the 
facility,  name  of  the  reporting  official, 
type  of  ownership,  type  of 
establishment,  and  identification  of 
blood  and  blood  products  being 
manufactured.  Among  other  uses,  this 
information  assists  FDA  in  its 
inspections  of  facilities,  and  its 
collection  is  essential  to  the  overall 
regulatory  scheme  designed  to  ensure 
the  safety  of  the  nation's  blood  supply. 
Form  FDA  2830,  Blood  Establishment 
Registration  and  Product  Listing,  is  used 
to  collect  this  information.  The  likely 
respondents  are  blood  banks,  blood 
collection  facilities,  and  blood 
component  manufactiuing  facilities. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
Based  upon  the  past  experience  of  the 
Center  for  Biologies  Evaluation  and 
Research,  Division  of  Blood 
Applications,  in  regulatory  blood 
establishment  registration  and  product 
listing  with  new  blood  banks,  the  time 
needed  for  industry  to  complete  the 
FDA  2830  is  estimated  to  be  1  hour.  For 
annual  re-registration  of  blood  banks, 
the  time  needed  for  industry  to 
complete  the  FDA  2830  form  is 
estimated  to  be  one-half  hour  because 
re-registrants  only  need  to  refer  to  their 
files  or  written  instructions  for  a  small 
portion  of  the  information  required. 
Blood  banks  should  be  familiar  with  the 
regulations  and  registration 
requirements  to  fill  out  this  forra. 


ESTIMATED  Annual  Reporting  Burden 

Fwm  No.  FDA  2830  (21  CFR  Part  607) 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Mlial  registration 

Re-ragisiraiion 

ToM 

300 
3.000 
3.300 

1 
1 

300 
3.000 
3.300 

1 
0.5 

300 
1.500 
1.800 

Dated:  March  5.  1997 

WUliain  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination 

[FR  Doc.  97-6356  Filed  3-12-97;  8:45  am) 
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[Doclwt  No.  96N-0192] 

Agency  information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  April  14, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  L.  Bma,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19.  Rockville, 
MD  20857,  301-827-3158. 
SUPPt.EMENTARY  INFORMATKM:  In 
compliance  with  section  3507  of  the 
PapeiTvork  Reduction  Act  of  1995  (44 
U.S.C.  3507),  FDA  has  submitted  the 
following  proposed  collection  of 
information  to  OMB  for  review  and 
clearance: 

Application  to  Market  a  New  Drag, 
Biologic,  or  an  Antibiotic  Drug  for 
Human  Use;  Use  of  Form  FDA  356h 

FDA  is  the  Federal  agency  charged 
with  the  responsibility  for  determining 
that  drugs,  including  antibiotic  drugs, 
and  biologies  are  safe  and  effective. 
Manufacturers  of  a  drug,  biologic,  or  an 
antibiotic  drug  for  human  use  must  file 
applications  for  FDA  approval  of  the 
product  prior  to  introducing  it  into 
interstate  commerce.  Statutory  authority 
for  the  collection  of  this  information  is 


provided  by  sections  505(a),  (b),  and  (j) 
and  507  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  355(a), 
(b),  and  (j)  and  357)  and  section  351  of 
the  Public  Health  Service  Act  (PHS  Act) 
(42  U.S.C  262).  All  manufacturers  of 
new  drugs  and  antibiotics  for  human 
use  regulated  under  the  act  must  submit 
an  application  for  review  and  approval 
to  the  Center  for  Drug  Evaluation  and 
Research  (ODER)  or  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  prior  to  marketing  a  drug  or 
antibiotic  in  interstate  commerce  (21 
CFR  314.50).  All  manufacturers  of 
generic  drugs,  including  generic 
antibiotic  drugs  for  human  use, 
regulated  imder  the  act  must  submit  an 
abbreviated  new  drug  application 
(ANDA)  to  CDER  or  CBER  or  an 
abbreviated  antibiotic  drug  application 
(AADA)  to  CDER  for  review  and 
approval  prior  to  marketing  a  generic 
drug  in  interstate  commerce  (21  CFR 
314.94).  Most  manufactiirers  of 
biological  products  regulated  under  the 
PHS  Act  must  submit  an  establishment 
license  application  and  a  product 
license  application  or  a  biologies  license 
application  for  review  and  approval  to 
C3ER  prior  to  marketing  a  biological 
product  in  interstate  commerce  (21  CFR 
601.2).  Blood  and  blood  components  Call 
within  the  category  of  biological 
products.  All  establishments  collecting 
and/or  preparing  blood  and  blood 
components  for  sale  or  distribution  in 
interstate  commerce  are  subject  to  the 
hcensing  application  provisions  of 
section  351  of  the  PHS  Act. 
Manufacturers  of  a  drug,  biologic,  or  an 
antibiotic  drug  for  human  use  are 
required  to  file  supplemental 
applications  for  all  important  changes  to 
applications  previously  approved  prior 
to  implementing  such  changes  (21  CFR 
314.70,  314.71,  314.97,  and  601.12). 

Form  FDA  356h  has  been  revised  for 
CDER-regulated  products  to  include 
identification  of  different  types  of 
supplemental  applications.  It  has  also 
been  modified  to  include  a  section  for 
establishment  information  pertaining  to 
CBER-regulated  products  and  the  CBER 
hcensing  process. 

The  information  provided  by 
manufacturers  with  the  revised 
application  form  is  necessary  for  FDA  to 
carry  out  its  mission  of  protecting  the 
public  health  and  helping  to  ensure  that 
drugs,  biologies,  and  antibiotics  for 
human  use  have  been  shown  to  be  safe 
and  effective.  Form  FDA  356h  was 


developed  initially  as  a  checklist  to 
assist  manufacturers  in  filing  a  drug 
application  and  has  been  previously 
used  only  by  manufacturers  of  products 
regulated  under  the  act  The  revised 
form  has  been  harmonized  for  use  by 
manufacturers  of  products  regulated 
under  the  act  or  under  the  PHS  Act  and 
will  be  used  by  industry  regulated  by 
both  CDER  and  CBER.  The  harmonized 
application  form  serves  primarily  as  a 
checklist  for  firms  to  gather  and  submit 
to  the  agency  studies  and  data  that  have 
been  completed.  The  checklist  helps  to 
ensure  that  the  appUcation  is  complete 
and  contains  all  the  necessary 
information,  so  that  delays  due  to  lack 
of  information  may  be  eliminated.  The 
form  will  also  provide  key  information 
to  the  agency  for  efficient  handling  and 
distribution  to  the  appropriate  staff  for 
review.  The  revised  form  will  replace  a 
number  of  different  application  forms 
that  are  now  used  for  these  products 
and  is  intended  to  help  harmonize  the 
application  process. 

In  the  Federal  Register  of  October  1, 
1996  (61  FR  51285),  the  agency 
requested  comments  on  the  proposed 
coUection  of  information  using  the 
harmonized  application  form.  FDA 
received  five  responses  to  the  docket,  all 
of  which  were  generally  supportive  of 
the  harmonized  application  form.  One 
comment  expressed  concern  that  the 
requirement  to  select  a  single 
supplement  type  on  the  form  would 
result  in  an  increased  reporting  burden. 
The  comment  indicated  that  selection  of 
a  single  supplement  type  would  require 
the  filing  of  multiple  supplements  in 
order  to  respond  to  an  agency 
information  request  letter  containing 
several  diverse  issues.  The  comment 
may  have  misunderstood  the  distinction 
between  a  supplement  to  an  approved 
application  and  an  amendment  to  a 
pending  application.  A  response  to  an 
agency  information  request  letter  is  an 
amendment  to  a  pending  application,  no 
matter  how  many  individual  subjects 
are  addressed.  This  is  clarified  in  the 
instruction  sheet  for  the  form. 

There  were  also  a  number  of  editorial 
comments  on  the  form  itself.  Some  of 
these  have  resulted  in  minor 
modifications  to  the  form.  Other 
editorial  comments  and  requests  for 
clarification  are  addressed  in  the 
instructions  for  use  of  the  form. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


There  are  no  capital  costs  or  operating  and  maintenaiKe  costs  associated  with  this  collection. 
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Esbmated  Annual  Reporting  Burden 


Type  of  Response' 


NOA' 

ANDA6  and  AAOA^ 
ELA»  and  PLA' 
Total  Burden  Hours 


No.  of 
Respondents^ 


162 
350 
381 


Annual 

Frequency  per 

Response' 


22.9 

18.6 

4.9 


Total  Annual 
Responses' 


3,715 
6.517 
1.905 


Hours  per 
Response 


40 
40 
40 


Total  Hours 


148,600 

260.680 

76,200 

485,480 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection. 
'  Includes  original  applications  and  their  ametxJments  and  supplemental  applications 
'  Number  of  sponsors  submitting  applications  dunng  fiscal  year  (FY)  96 
3  Average  number  ol  applications  submitted  per  sponsor 

*  Total  applications  sutxnitled  dunng  FY  95 

sNew  Drug  Application  (includes  applications  for  new  antit)io(ic  drugs) 
"Abbreviated  New  Drug  Application 
'Abbreviated  Antibiotic  Drug  Applicatioo 

•  Establishment  License  Application 
•Product  License  Application 


In  FY  95,  CDER  received  a  total  of 
10.232  submissions  and  CBER  received 
1.905  submissions  that  would  require 
use  of  this  application  form.  FDA 
estimates  that  40  hours  would  be 
needed  for  an  industry  regulatory  affairs 
specialist  to  fill  out  the  harmonized 
form,  collate  the  documentation,  and 
submit  the  application  to  CDER  or 
CBER. 

Dated:  March  6.  1997. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  97-6360  Filed  3-12-97;  8:45  am) 
aiujNQ  cooc  4iao-oi-F 


[DoclwlNp.84N-0102] 

Cumulative  List  of  Orphan  Drug  and 
Biological  Designations 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  cumulative  list  of 
designated  orphan  drugs  and  biologies 
as  of  December  31,  1996.  FDA  has 
announced  the  availability  of  previous 
lists,  which  are  brought  up-to-date 
monthly,  identifying  the  drugs  and 
biologicals  granted  orphem-drug 
designation  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act). 
ADDRESSES:  Copies  of  the  list  of  current 
orphan-drug  designations  and  of  any 
future  lists  are  or  will  be  available  from 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  ParkJawn  Dr..  rm.  1-23. 
Rockville.  MD  20857.  and  the  Office  of 
Orphan  Products  Development  (HF-35). 
Food  and  Drug  Administration.  5600 


Fishers  Lane.  Rockville,  MD  20857. 
301-827-3666 

FOR  FURTHER  MFORMATION  CONTACT: 
Peter  L.  Vaccari,  Office  of  Orphan 
Products  Development  (HF-35),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
0983. 

SUPPLEMENTARY  INFORMATION:  FDA's 
Office  of  Orphan  Products  Development 
(OPD)  reviews  and  takes  final  action  on 
applications  submitted  by  sponsors 
seeking  orphan-drug  designation  under 
section  526  of  the  act  (21  U.S.C.  360bb). 
In  accordance  with  this  section  of  the 
act,  which  requires  public  notification 
of  designations,  FDA  maintains  a  list  of 
designated  orphan  drugs  and 
biologicals.  This  list  is  made  current  on 
a  monthly  basis  and  is  available  upon 
request  from  OPD  (contact  identified 
above).  At  the  end  of  each  calendar  year, 
the  agency  publishes  an  up-to-date 
cumulative  list  of  designated  orphan 
drugs  and  biologicals,  including  the 
names  of  designated  compounds,  the 
specific  disease  or  condition  for  which 
the  compounds  are  designated,  and  the 
sponsors'  names  and  addresses. 

The  list  that  is  the  subject  of  this 
notice  consists  of  designated  orphan 
drugs  and  biologicals  through  December 
31, 1996,  and,  therefore,  brings  the  April 
22,  1996  (61  FR  17708)  publication  up 
to  date.  This  list  is  available  on  request 
from  FDA's  Dockets  Management 
Branch  (address  above).  Those 
requesting  a  copy  should  specify  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

The  orphan-drug  designation  of  a 
drug  or  biological  applies  only  to  the 
sponsor  who  requested  the  designation. 
Each  sponsor  interested  in  developing 
an  orphan  drug  or  biological  must  apply 
for  orphan-drug  designation  in  order  to 
obtain  exclusive  marketing  rights.  Any 


request  for  designation  must  be  received 
by  FDA  before  the  submission  of  a 
marketing  application  for  the  proposed 
indication  for  which  designation  is 
requested.  (See  53  FR  47577,  November 
23, 1988.)  Copies  of  the  regulations  (see 
57  FR  62076,  December  29,  1992)  for 
use  in  preparing  an  application  for 
orphan-drug  designation  may  be 
obtained  from  OPD  (address  above). 

The  names  used  in  the  cumulative  list 
for  the  drug  and  biological  products  that 
have  not  been  approved  or  licensed  for 
markieting  may  not  be  the  established  or 
proper  names  approved  by  FDA  for 
these  products  if  they  are  eventually 
approved  or  licensed  for  marketing, 
fiiecause  these  products  are 
investigational,  some  may  not  have  been 
reviewed  for  purposes  of  assigning  the 
most  appropriate  established  proper 
name. 

Dated:  March  5. 1997. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
(FR  Doc.  97-6357  Filed  3-12-97;  8:45  am) 
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[Doctot  No.  96N-0283] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information 
regarding  Regulations  under  the  Federal 
Import  Milk  Act,  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB),  under  the  Paperwork  Reduction 


Act  of  1995.  This  document  announces 
the  OMB  approval  number. 
FOR  FURTHER  rNFOMIATION  CONTACT: 
Margaret  R.  Wolff.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857.  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  24, 1996 
(61  FR  50030),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  OMB  has  approved 
the  information  collection  and  assigned 
OMB  control  number  0910-0212.  The 
approval  expires  on  October  31. 1999. 
Under  5  CFR  1320.5(b),  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
ciurrentiy  valid  OMB  control  number. 

Dated:  March  5. 1997. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-6361  Filed  3-12-97;  8:45  am) 
BHJJNQ  CODE  4iaiMM-F 


National  institutes  of  Health 

National  Institute  of  Mental  Health; 
Closed  Meetings 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaltiate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  March  17.  1997. 

Time:  9:30  a.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

Contact  Person:  Sheri  L.  Schwartzback. 
Parklawn.  Room  9C-26,  5600  Fishers  Lane. 
Rockville.  MD  20857.  Telephone:  301.  443- 
4843. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  March  25. 1997. 

Time:  1  p.m. 

Place:  Parklawn,  Room  9C-18.  5800 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  )ean  K.  Paddock. 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Telephone:  301, 443- 
4868. 

The  meetings  will  be  closed  in  accordance 
Mrith  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b{c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 


patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domesbc  Assistance 
Program  Numbers  93.242. 93.281, 93.282) 
ba  Verne  Y.  Staringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
(FR  Doc.  97-6287  Filed  3-12-97;  8:45  am] 

BILLMQ  COOE  4140-«1-M    ' 


Public  Health  Service 

National  Institute  of  Environmental 
Health  Sciences;  Validation  and 
Regulatory  Acceptance  of 
Toxicological  Test  Mettiods:  A  Report 
of  the  ad  hoc  interagency  Coordirtating 
Committee  on  the  Validation  of 
Ahemative  Methods,  Now  Available 

The  publication  Validation  and 
Regulatory  Acceptance  of  Toxicological 
Test  Methods:  A  Report  of  the  ad  hoc 
Interagency  Coordinating  Committee  on' 
the  Validation  of  Alternative  Methods, 
NIH  Publication  97-3981  is  now     . 
available  and  may  be  obtained  as 
described  in  this  notice. 

Background 

The  National  Institutes  of  Health 
Revitalization  Act  of  1993  (Pub.  L.  103- 
43,  Section  1301)  directed  the  National 
Institute  of  Environmental  Health 
Sciences  of  the  National  Institutes  of 
Healtii  (NIEHS/NIH)  to  "(a)  establish 
criteria  for  the  validation  and  regulatory 
acceptance  of  alternative  testing 
methods,  and  (b)  recommend  a  process 
through  which  scientifically  validated 
alternative  methods  can  be  accepted  for 
regulatory  use"  (Appendix  F). 

In  response  to  these  mandates,  NIEHS 
established  an  ad  hoc  Interagency 
Coordinating  Committee  on  the 
Validation  of  Alternative  Methods 
(ICCVAM)  (the  Committee)  in  1994  to 
develop  a  report  recommending  criteria 
and  processes  for  validation  and 
regulatory  acceptance  of  toxicological 
testing  methods  that  woiUd  be  useful  to 
Federal  agencies  and  the  scientific 
community.  The  following  Federal 
regidatory  and  research  agencies  and 
organizations  participated  in  this  efibrt: 
Consumer  Product  Safety  Commission 
Department  of  Agriculture 

Agriculture  Research  Service 

Animal  and  Plant  Health  Inspection 
Service 
Department  of  Defense 
Department  of  Energy 


Department  of  Health  and  Human 
Services 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Food  and  Drug  Administration 

National  Institute  for  Occupational 
Safety  and  Health/CDC 

National  Institute  of  Health 

National  Cancer  Institute 

National  Institute  of  Environmental 
Health  Sciences 

National  Library  of  Medicine 

Office  of  Laboratory  Animal  Research 
Department  of  the  Interior 
Department  of  Labor 

Occupational  Safety  and  Health 
Administration 
Department  of  Transportation 

Research  and  Special  Programs 
Administration 
Environmental  Protection  Agency 

The  Committee  met  initially  in 
September  1994,  and  then  monthly  or 
bimonthly  until  completion  of  the 
report  in  October  1996.  The  Committee 
interpreted  its  charge  as  the 
development  of  general  criteria  and 
processes  for  the  validation  and 
regulatory  acceptance  of  new  and 
revised  toxicological  test  methods. 

The  specffic  goals  of  this  Report  are 
to: 

•  Communicate  the  criteria  and 
procediuBs  that  Federal  agencies  should 
employ  in  considering  new  and  revised 
test  methods, 

•  Encourage  the  development  of  new 
and  revised  test  methods  that  will  .- 
provide  for  improved  assessment  of  the 
potential  toxicity  of  agents  to  human 
health  and  other  organisms  in  the 
environment, 

•  Provide  effective  guidahce  for 
scientists  for  the  validation  and 
evaluation  of  new  and  revised  test 
methods, 

•  Contribute  to  the  increased 
likelihood  of  regulatory  acceptance  of 
scientifically  valid  new  and  revised  test 
methods, 

•  Encourage  the  use  of  validated  and 
accepted  new  and  revised  test  methods, 

•  Encourage,  when  scientifically 
feasible,  the  reduction  and  refinement  of 
animal  use  in  testing  and  the 
replacement  of  animal  methods  with 
non-animal  methods  or  of  animal 
species  with  phylogenetically  lower 
species. 

In  developing  the  initial  draft  report, 
the  Committee  considered  information 
obtained  from  the  following  sources:  (1) 
A  questionnaire  completed  by  each 
agency  on  their  criteria  and  processes 
for  test  method  validation  and 
acceptance,  (2)  pubUc  conunents 
submitted  in  response  to  a  Faderal 

'  notice  published  December  7, 
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1994,  requesting  interested  individuals 
and  organizations  to  provide 
infonnation  for  consideration  by  the 
Committee  (Appendix  G),  (3) 
presentations  from  various  government 
scientists,  (4)  review  of  pertinent 
available  literature,  and  (5)  conunents 
and  suggestions  from  Federal  agencies. 

An  r^P  Workshop  on  Validation  and 
Regulatory  Acceptance  of  Alternative 
Test  Methods  was  held  on  December 
11-12. 1995,  at  the  Crystal  Gateway 
Mariott  Hotel,  Arlington,  Virginia.  The 
purpose  of  the  workshop  was  to  review 
the  criteria  and  processes  set  forth  in  the 
draft  report  and  accept  comments  and 
recommendations  from  workshop 
registrants  and  invited  panelists, 
including  representatives  from  industry, 
academe,  public  interest  groups,  and  the 
international  community.  Written 
comments  were  also  submitted  in 
response  to  the  Federal  Register  notice 
announcing  availability  of  the  draft 
report  for  public  comment. 

The  draft  report  was  also  presented  to 
participants  at  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  Workshop  on 
Harmonization  of  Validation  Criteria  for 
Alternative  Test  Methods  held  in 
Stockholm,  Sweden,  on  January  22-24, 
1996.  Commends  and  recommendations 
generated  by  scientists  from  the  26 
OECD  member  countries  were 
considered  by  the  Committee.  The 
Committee  prepared  a  revised  draft 
report  that  was  distributed  to 
puticipating  agencies  for  comment  and 
concurrence  prior  to  publication  of  the 
final  Report. 

Summary  of  the  Report 

The  report  totals  105  pages,  and 
consists  of  four  chapters.  Chapter  one  is 
an  introduction  that  provides  a  general 
overview  of  the  need  for  toxicological 
test  methods,  how  they  are  used,  and 
the  driving  forces  for  the  development 
and  validation  of  new  methods.  Chapter 
two  discusses  the  concept  of  validation 
and  the  criteria  that  should  be  met  for 
a  new  or  revised  test  method  to  be 
considered  for  regulatory  risk 
assessment  purposes.  Chapter  three 
disciisses  the  criteria  that  should  be 
used  in  considering  the  acceptability  of 
a  test  method  proposed  for  regulatory 
use.  h  also  discusses  the  processes 
involved  in  achieving  regulatory 
acceptance  of  a  test  method.  A  series  of 
recommendations  for  developing  a 
consistent  and  efBcient  process  for 
evaluating  new  methods  for  regulatory 
acceptance  is  provided. 
Recommendations  address  development 
and  validation,  regulatory  review  of  new 
methods,  intra-  and  interagency 
coordination  and  harmonization. 


communication,  and  international 
harmonization.  Chapter  four  discusses 
an  implementation  plan  to  facilitate  the 
review  and  consideration  of  new  test 
methods  proposed  for  regulatory 
acceptance. 

A  standing  interagency  committee 
will  be  established  to  coordinate  the 
development,  validation,  acceptance, 
and  national/international 
harmonization  of  toxicological  test 
methods.  The  committee  will  be 
designated  as  the  hiteragency 
Coordinating  Committee  on  the 
Validation  of  Alternative  Methods 
(ICCVAM),  and  will  repiace  the  ad  hoc 
ICCVAM.  The  ICCVAM  will  seek  to 
promote  sound  toxicological  test 
methods  that  (1)  enhance  agencies' 
ability  to  assess  risks  and  make 
decisions,  and  (2)  reduce  animed  use, 
refine  procedures  involving  animals  to 
make  them  less  stressful,  and  replace 
animals  in  toxicological  tests,  where 
scientifically  feasible  and  practical.  The 
Committee  anticipates  that  this  effort 
will  help  to  better  evaluate  risks  to 
human  and  animal  health  and  the 
environment,  reduce  costs  necessary  to 
establish  the  safety  of  agents  in 
commerce,  and  facilitate  international 
trade. 

Obtaining  the  Report 

Retrieval  instructions  and  the 
anticipated  date  for  availability  on  the 
internet  can  be  found  at  the  f>fIP 
website: 

<http://ntp-server.niehs.nih.gov>.  To 
receive  a  copy  of  the  report,  please 
contact  the  NTP  Liaison  and  Scientific 
Review  Office.  NIEHS,  PO  Box  12233, 
MD  A3-01,  Research  Triangle  Park,  NC 
27709.  or  by  FAX  to:  (919)  541-0295. 

For  further  information  about  the 
Report,  please  contact  one  of  the 
ICCVAM  co-chairs — Dr.  William  Stokes 
at  NIEHS.  PO  Box  12233,  Research 
Triangle  Park.  NC  27709,  telephone 
919-541-7997,  FAX  (919)  541-0947,  or 
internet  email  at  stokes@niehs.nih.gov 
or  Dr.  Richard  Hill  at  EPA.  Mail  Code 
7101,  401  M  Street,  SW,  Washington, 
DC  20460.  telephone  (202)  260-2897. 
FAX  (202)  260-1847.  or  internet  email 
at  hill.richard@epamail.epa.gov. 

Dated:  March  S,  1997. 
Kenneth  Olden, 

Director,  National  Institute  of  Environmental 

Health  Sciences. 

IFR  Doc.  97-6288  Filed  3-12-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4123-N-04] 

Notice  of  Proposed  Information 
Collection  for  Public  Comments 

agency:  Ofiice  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  May  12,  1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W.. 
Room  4238,  Washington,  D.C.  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman.  (202)  708-3642. 
extension  4128.  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toll-fi«e 
number). 

SUPPI.EMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C, 
Chapter  35.  as  amended). 

This  notice  is  soliciting  conunents 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  acciuvcy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
hiformation  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 


Title  of  Proposal:  Public  Housing/ 
Section  8  Moving  to  Work  (MTW) 
Demonstration. 

OKfB  Control  Number:  2577-0217. 

Description  of  the  need  for  the 
infonnation  and  proposed  use:  HUD  is 
authorized  to  select  up  to  30  Public 
Housing  Agencies  that  administer  the 
public  housing  and  Section  8  programs 
to  participate  in  MTW.  HUD  will  select 
PHAs  for  MTW  through  a  merit-based 
process  using  specified  selection 
criteria.  Application  requirements  will 
include  the  submission  of  a  MTW  plan, 
including  comments  from  a  public 
hearing,  other  public  comments,  and 
comments  from  current  and  prospective 
residents,  assurances  of  established 
reasonable  rent  policy,  compliance  with 
the  Housing  Quality  Standards  (HQS) 
(24  CFR  982.401)  for  housing  assisted 
under  MTW.  and  other  reporting 
requirements.  HUD  will  use  the 
information  for  approving/disapproving 
applicants  for  participation  in  MTW. 

Agency  form  numbers,  if  applicable: 
None. 

Members  of  affected  public:  State  or 
Local  Governments,  Non-profit 
institutions  (Public  Housing  Agencies). 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  50  respondents,  one- 
time response,  15  hour  average  per 
response.  4400  total  reporting  burden 
hours. 

Status  of  the  proposed  information 
collection:  Extension. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  March  4. 1997. 
Kevin  Emanoel  Marchman, 

Acting  Assistant  Secretary  for  Public  tuid 

Indian  Housing. 

[FR  Doc.  97-6233  Filed  3-12-97;  8:45  am] 
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[Docket  No.  FR-4200-M-aO] 

Notice  of  Proposed  Infonnation 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  descried  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  May  12,  1997. 

ADDRESSES:  Interested  persons  are     ' 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  S.W., 
Room  4238,  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman.  (202)  708-3642. 
extension  4128,  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toll-fi«e 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  infonnation  to:  (1)  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utiUty; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
si^mission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Campus  of  Learners 
Semi-Annual  Report 

OMB  Control  Number:  2577-. 

Description  of  the  need  for  the 
information  and  proposed  use:  Public 
Housing  Agencies  (PHAs)  that  were 
designated  to  participate  in  the  Campus 
of  Learners  (GOL)  program  will  report 
semi-annually  on  die  program.  The  COL 
program  provides  residents  with 
education,  job  training,  and 
employment  opportiuiities  involving 
computer  and  telecommunications 
technology  through  a  college  campus- 
style  setting.  The  report  will  provide 
HUD  with  information  on  the  number  of 
families  included  in  COL,  Federal 
dollars  supporting  COL,  number  of 
residents  in  classes/training  and  other 
opportunities  made  available  to 
residents.  The  information  will  enable 
HUD  to  ensure  that  Federal  dollars  for 
this  program  are  spent  according  to  the 
PHA's  strategic  plan. 

Agency  form  numbers:  HUD-52350. 

Members  of  affected  public:  PHAs. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  On  a  semi-annual 
basis,  25  respondents,  two  responses  per 
respondent,  50  total  responses,  1800 
total  burden  hours. 

Status  of  the  proposed  information 
collection:  New. 

Aatfaority.  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  March  4, 1997. 

Kevin  Emannel  hiarchman. 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 
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Campus  of  Learners 
Semi-Annual  Report 
F>rogram: 


U.8.  DtpamnMil  of  Housing 

■nd  Urtion  DovolofMnonI 

Offlco  of  PuMc  and  Indtan  Klousing 


OMB  AppraMtf  No.  2S77 -0207  (Mp.  9/3Q«6) 


Sm  PuMc  Raportno  Burdan  SManMrt  and  hwfeuctam  on  bock 

1.  OMolFtapart 

RiportHQ  Pwloit 

(ciwd(on.«i«Mryw)     □le.  J«i  1  -  Jun  30, 19              Qlb.  Jul1-Dec31,19            Qlc  Final 

3.  QramNumtNT 

U  Yes     □  NO 

s*.  SartOMK 

Sb.  End  dm: 

- 

6.  Phon*                                 Ext. 
(       ) 

7.  Fa 

(          ) 

Progratn  HigMgMi 

Piavioualy 
RsportKl 

Tte 
Pwtod 

Cumulalive 
ToMb 

No.  of  RosktontsAJnils  Under  HA 

No.  of  RosidentsAJnIls  tnduded  in  COL 

No.  of  FamMes  Included  in  COL 

No.  of  Families  Under  Lease  (or  COL 

Total  No.  of  Key  Partners  Involved  with  COL 

, 

Educational 

Telecommunications 

Non-Telecommunications  Businesses 

Government 

Religious 

Amount  of  Federal  Doflars  Supportino  COL 

Anvxint  of  Non-Federai  DoQars  Supporting  COL 

Estimated  Value  of  In-Kind  Support 

No.  of  OnSite  TA  Visits 

No.  of  Residents  Trained  on  Internet 

Total  No.  of  Residents  in  Classes/Training 

Througfi  Educational  Institutions 

On  the  Job  Training 

Computer/Tecfmology  Training 

Oltier  Ski  Oevelopmant 

No.  of  Residents  Pursuing  Colagi  Degrae* 

No.  at  Residents  Employed  Through  COL 

No.  of  Residents  Started  Business  Through  COL 

No.  of  Families  Expenencing  20%  or  More  Rent  Increase 

No.  of  Famtfies  Graduated  from  Temporary  Assistance  for  Needy  Families  (TANF) 

List  datverabies  submitted  this  Period  in  accordance  wth  the  Statement  of  Work 


Provide  a  narrative  that  addresses  each  of  the  folowing^ 

•  How  Federal  funds  have  tieen  used  to  date. 

•  Goals  accomplished  and  progress  in  meeting 

•  Opportunities  made  available  to  residems. 

•  Education  and  training  achievements  of  residents 

•  Involvement  and  contrtx;tions  of  community-based  partners 

•  Rerravation,  construction,  arxl  devetopment  of  COL  center. 

•  Oltwr  Program  developments. 


~^^r- 


(Contnue  on  becK) 
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Issues,  Comments,  Waivers.  Additional  Remarks: 


Undw  ttw  Canvus  a(  Learner*  (COL)  inidalive.  HUO  wll  destgnalB  5 10  20 

Silas  at  which  pubtc  housing  authocHies  (PHAs)  prepare  creative  strategic 

plans  ID  provMe  lesidants  witi  education,  job  training,  and  amptoymant 

opponunttlasinvotvingconiputar  and  talecoMnunicabant  technology  through 

a  coMega  campus-style  setting. 

This  iniliatve  is  designed  lo  transform  pubik;  housing  into  sate  and  livable 

oommunittes  wtwre  families  undertake  training  in  new  lalecammunicalions 

and  computer  tachnotogy  and  partake  In  education  opportunHias  and  (ob 

Gaining  initiatives  with  local  businesses. 

Responses  to  ttiis  coaocHon  of  information  are  vohjntary. 

The  intormaion  requested  does  not  lend  itsett  to  conMenliality. 

PuMk  reporSng  burden  tor  this  colleciion  of  information  is  estimated  to 
average  36  hours  per  response.  inckJding  the  time  lor  reviewing  instnjctions, 
searching  existing  data  sources,  gathering  and  maintaining  tte  data  needed, 
and  completing  and  reviewing  the  colectton  of  intomtation.  Send  comments 
regading  Ms  bunlen  estimate  or  any  other  aspect  of  this  colection  of 
information,  inckiding  suggestions  tor  reducing  tho  burden,  to  tie  Reports 
IMwagement  OtHoer.  P^)erwork  ReducHon  Project  (2577-0207),  Office  of 
InfonnalkMi  Technology.  US  Oepartnent  of  Housing  and  Urtwn  Devekjp- 
mem.  Washington,  DC  20410-3600  This  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to  respond  to.  a  collection  information 
unless  rat  collection  displays  a  valid  OM8  control  number 
Do  net  send  IMs  ionn  lo  tlie  above  addrese. 


Freedom  ol  Inlonnelion  Act:  Semi■/^nnual  reports  submitlBd  are  subject  lo 
dtacfcisure  under  me  Freedom  of  Intormation  Act  (FOIA)  To  assist  HUD  in 
dateimining  whether  to  release  intermation  contained  m  the  reportin  the  event 
a  FOIA  request  is  received,  tte  recipient  may  throu^  dear  eei marking  or 
otherwise.  Indteata  those  porttons  of  its  report  that  it  beieves  shotid  rtot  be 
discfctsed.  The  tedpienrs  views  w«  be  used  solely  to  aid  HU  Dm  prepanng 
its  response  to  a  FOIA  request.  HUD  is  required  by  tw  FOIA  to  make  an 
independent  evakiation  of  the  intarmation.  HUD  suggests  that  the  redpiaM 
provide  as  basis,  when  possible,  tor  its  belief  tiat  conSdenial  eeakneni  Is 
appmp»iala;geoer^a8aerttons  or  bienkat  requests  fcifconlidenfaity,  without 
more  intonnation.  are  of  NmMed  vtfua  to  HUO  in  making  deierminattons 
concerning  the  release  of  intormatton  under  FOIA  HUD  b  required  to 
segregate  disctasable  inlormatlon  tram  non-dtedosaMe  Hams,  so  an  appli- 
cant shouM  be  carefU  to  identify  each  pankm  of  tw  appticalton  tor  whkdt 
confidentitf  treatment  is  requested.  HUD  emphasizes  that  fte  praaence  or 
atsertce  of  uemments  or  earmarking  regarding  conMental  intormaion  wM 
have  no  beering  on  the  evakiaiton  of  reports  submHlad  in  response  to  Ms 
soldtabon. 


PmB2or2 
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(FR  Doc.  97-6235  Filed  3-12-97;  8:45  ami 
■LUNO  CODE  4210-33^ 

Podwt  No.  FR-4200-N-33] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (ONfB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  May  12, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development,  451 — 
7th  Street.  SW,  Room  9116,  Washington. 
DC  20410. 

FOR  FURTHER  MFORMATKM  CONTACT:  Rick 
Young,  Telephone  number  (202)  708- 
3776  (this  is  not  a  toll-free  number)  for 
copies  of  the  proposed  forms  and  other 
available  documents. 
SUPPt.BI«NTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
afiiecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  tht  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
•cciiracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  informadon  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

TitJe  of  Proposal:  Previous 
Participation  Certificate. 


OMB  Control  Number:  2502-0118. 

Description  of  the  need  for  the 
information  and  proposed  use: 

Agency  form  numbers:  Form  HUD- 
2530,  FmHA  1944-37  (REV.  4). 

Members  of  affected  public: 
Principals:  individuals/organizations  as 
defined  in  CFR  Part  24  Section  200.218.. 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  2,150,  the  number  of 
respondents  is  4,300,  frequency  of 
response  is  occasionally,  and  the  hours 
of  response  is  V2  hr. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  March  4,  1997. 
Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Fedeml 
Housing  Commissioner. 
|FR  Doc.  97-6239  Filed  3-12-97;  8:45  am) 

BtLUNQ  CODE  421(>-27-M 


[Dodwt  No.  FR-4200-N-38] 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  April  14, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FimTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver.  Reports  Management  Officer. 
Department  of  Housing  and  Urt}an 
Development,  451  7th  Street, 
Southwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPt.EMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 


for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  tiUe  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  March  3. 1997. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Measuring  QuaUty 
of  Life,  Health,  and  Well-Being  in 
Different  Housing  Environments. 

Office:  Policy  Development  and 
Research. 

OMB  Approval  Number:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  With 
the  reinvention  of  the  EJepartment  of 
Housing  and  Urban  Development  and 
the  restructuring  of  many  HUD 
programs,  it  has  become  increasingly 
important  to  understand  why  certain 
housing  developments  "work"  and 
others  do  not.  This  information 
collection  will  be  used  to  survey  the 
quality  of  life,  health,  and  well-being  in 
different  housing  enviromnents.  HUD 
will  use  the  data  to  identify  the 
indicators  and  measures  that  would  be 
best  used  for  comparison  of  cross- 
program  and  cross-border  (Canada).  The 
survey  is  being  conducted  by  HUD  and 
the  Canada  Mortgage  and  Housing 
Corporation. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  One-Time. 

Reporting  Burden: 
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Number  of              Frequency  of               Hours  per 
respondents                 response                   response 

Bunlen 
hours 

Survey  

„ 600                               1                            .78 

468 

Total  Estimated  Burden  Hours:  468. 

Status:  New. 

Contact:  Todd  Richardson,  HUD, 
(313)  226-6896,  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

(FR  Doc.  97-6232  Filed  3-12-97;  8:45  amj 
MUJNO  CODE  421(M>1-M 

[Docket  No.  FR-4200-N-37] 

Submissions  for  OMB  Review: 
Comment  Request 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  April  14, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer. 


Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPI.EMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  tide  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  appUcable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frBquentiy  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Paperworii 
Reduction  Act  of  1995,  44  U.S.C  35,  m 
amended. 

Dated:  March  3, 1997. 
David  S.  Crialy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Infianiuition  Collection  to  OMB 

Title  of  Proposal:  A  Survey  of  Rents, 
Vacancies,  and  Amenities  in 
Multifamily  Projects  in  Michigan. 

Office:  Policy  Development  and 
Research. 

OMB  Approval  Number:  None. 

Description  of  the  Need  For  the 
Information  and  Its  Proposed  Use:  The 
Department  of  Housing  and  Urban 
Development's  Office  of  Housing,  Office 
of  Policy  Development  and  Research, 
and  Michigan  State  Office  will  conduct 
a  mail  survey  of  all  managers  of 
multifamily  housing  developments  in 
the  State  of  Michigan.  The  purpose  of 
the  survey  is  to  assess  true  market  rents 
at  small  levels  of  geography;  to  ensure 
that  Section  8  contracts  are  consistent 
with  local  market  rents;  and  to  allow 
HUD's  valuation  and  mariLet  analysis 
staff  to  make  a  faster  determination  on 
whether  or  not  HUD  should  insure  the 
mortgage  for  a  proposed  project 

Form  Number:  None. 

Respondents:  Business  of  Other  For- 
Profit. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Numtierof  re- 
spondents 


Frequerwy  of 
response 


Hours  per  re- 
sponse 


Burden 
hours 


Survey 


3.S00 


1 


.25 


875 


Total  Estimated  Burden  Hours:  875. 

Status:  New. 

Contact:  Todd  Richardson.  HUD, 
(313)  226-6896;  Joseph  F.  Lackey,  Jr.. 
OMB.  (202)  395-7316. 

Dated:  March  3. 1997. 
David  S.  Ckisty. 

Acting  Director,  Information  Resources 

Management  Policy  and  Management 

Division. 

(FR  Doc.  97-0236  Filed  3-12-97;  8:45  am] 

atUSta  CODE  4210-01-M 


[Docket  Na  FR-420&-N-38] 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  due  date:  April  14, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
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Urban  Development.  451  7th  Street, 
Southwest,  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 


be  required;  (8)  an  estimate  of  the  total 
numbiBr  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Autbority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  March  3, 1997. 
David  S.  Criaty, 

Acting  Director.  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  John  Heinz 
Neighborhood  Development  Program. 


Office:  Community  Planning  and 
Development 

OhtB  Approval  Number:  2506-0158. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  collection  is  essential  so 
that  HUD  may  determine  the  eligibiUty, 
qualifications,  and  capability  of 
applicants  to  provide  technical 
assistance  to  nonprofit  neighborhood- 
based  development  organizations.  HUD 
will  review  the  information  provided  by 
the  grantees  on  a  quarterly  basis  to 
determine  if  they  are  complying  with 
the  requirements  under  the  )ohn  Heinz 
Neighborhood  Envelopment  Program. 

Fonn  Number:  None. 

Respondents:  Business  or  Other  For- 
Profit  and  Not-For-Profit  Institutions. 

Frequency  of  Submission:  Quarterly. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


Progress  Reports 


100 


42 


16.800 


Total  Estimated  Burden  Hours: 
16,800. 

Status:  Reinstatement,  with  changes. 

Contact:  Ophelia  H.  Wilson,  HUD, 
(202)  708-2186;  Joseph  F.  Lackey.  Jr., 
OMB.  (202)  395-7316. 

[FR  Doc.  97-6237  Filed  3-12-97;  8:45  am) 

MJJNQ  COOE  4210-01-M 

[Docket  Na  FR-4200-N-35] 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 


f:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Conunents  due  date:  April  14, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Conunents  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer.  Office  of  Management  and 


Budget.  Room  10235.  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPI.EMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  Title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 


extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  March  3, 1997. 
David  S.  Criaty, 

Acting  Director.  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

rit7e  of  Proposal:  Single  Family 
Premium  Collection  Subsystem. 

Office:  Housing. 

OMB  Approval  Number:  2502-0423. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
new  Single  Family  Premium  Collection 
Subsystem  (SFPCS)  replaces  the  A83 
One-Time  Premium  Collection  System. 
Form  HUD-27001,  Transmittal  of 
Upfront  Mortgage  Insurance  Premiiun. 
is  now  obsolete.  The  information  will  be 
submitted  electronically.  SFPCS  will 
strengthen  HUD's  ability  to  manage  and 
process  single  family  mortgage 
insurance  preihium  collections  and 
corrections  for  the  majority  of  insured 
single  family  mortgages. 

Form  Number:  None. 
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Respondents:  Business  or  Other  For-           Frequency  of  Submission :  On 
Profit                                                             Occasion. 

Reporting  Burden : 

Number  of 
respondents 

Frequerxry  of               Hours  per 
responses                   response 

Burden 
hours 

Information  Collection  3,378 

238                            .05 

40,200 

Total  Estimated  Burden  Hours: 
40.200. 

Status:  Extension,  with  changes. 

Contact:  Silas  C.  Vaughn.  Jr.,  HUD, 
(202)  708-2438;  Joseph  F.  Lackey,  Jr., 
OMB.  (202)  395-7316. 

[FR  Doc.  97-6238  Filed  3-12-97;  8:45  am] 
BILUNQ  CODE  4210-01-M 

[Docket  Na  FR-3918-N-09] 

Privacy  Act;  Proposed  Amendment  to 
a  System  of  Records 

agency:  Office  of  the  Assistant 
Secretary  for  Administration.  HUD. 
ACTION:  Notification  of  a  proposed 
amendment  to  an  existing  system  of 
records. 

SUMMARY:  The  Department  is  giving 
notice  that  it  intends  to  amend  the 
following  Privacy  Act  system  of  records: 
HUD/H-11,  Tenant  Housing  Assistance 
and  Contract  Verification  Data. 
effective  DATE:  This  amendment  shall 
become  effective  without  further  notice 
in  30  calendar  days  (April  14, 1997), 
unless  comments  are  received  on  or 
before  that  date  which  would  result  in 
a  contrary  determination. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  tiUe.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Smith,  Privacy  Act  Officer, 
Telephone  Number  (202)  708-2374. 
(This  is  not  a  tool-free  number.) 
SUPPt^MENTARY  INFORMATION:  HUD-11 
contains  a  record  for  each  individual 
receiving  housing  assistance  from  HUD 
under  one  of  the  following  programs: 
Section  8,  Public/Indian  Housing, 
Section  236  (including  Section  236 
RAP).  Rent  Supplement,  Section  221(d) 
3  BMIR,  Section  811.  and  Section  202. 
Also  included  are  records  for  owners. 
HAs  and  Contract  Administrators  who 
receive  payments  for  the  assisted 


housing  programs  mentioned  above. 
The  information  contained  in  this 
system  of  records  is  used  by  the 
Department  to:  Monitor  compliance 
with  statutory  and  regulatory 
requirements;  provide  information  fat 
program  evaluation;  perform  statistics 
analyses;  identify  current  recipients  for 
the  purposes  of  detecting  error.  frBud 
and  overpayment  of  assistance;  and  to 
forecast  budgetary  needs.  This 
amendment  is  being  made  to  add  two 
new  routine  use  disclosures  (numbers  8 
and  9)  to  allow  for  the  release  of 
information  to  policy  analysts  or 
researchers  for  the  performance  of 
research  and  statistical  activities  on 
housing  and  community  development 
issues.  Routine  use  number  1  is  revised 
to  include  a  reference  to  the  Tenant 
Eligibility  Verification  Files  which  are 
used  when  computer  matching  is 
involved.  Also,  a  routine  use  disclosure 
is  revised  to  expand  the  disclosure 
entities  to  include  individuals  under 
contract  as  well  as  cooperative 
agreement  or  grant  (number  2). 
Additionally,  routine  use  number  2  has 
been  revised  to  include  language 
providing  for  processing  certifications/ 
recertifications  and  for  other  research 
and  statistical  purposes  not  otherwise 
prohibited  by  law  or  regulation. 

The  revised  routine  uses  paragraph  is 
published  in  its  entirety  below. 
Previously,  the  system  and  a  prebtory 
statement  containing  the  general  routine 
uses  applicable  to  all  HUD  systems  of 
records  was  published  in  the  Federal 
Register  Privacy  Act  Issuances,  1995 
Compilation." 

A  report  of  the  Department's  intention 
to  add  two  new  routine  use  disclosures 
and  to  revise  2  existing  routine  uses  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB),  the 
Senate  Committee  on  Governmental 
AfEairs,  and  the  House  Committee  on 
Government  Reform  and  Oversight 
pursuant  to  paragraph  4  of  Appendix  I 
to  OMB  Circular  No.  A-130.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  February  8, 
1996. 

Aathority:  5  U.S.C.  552a.  88  Stat  1896; 
sec.  7(d)  Department  of  Housing  and  Urtian 
Development  Act  (42  U.S.C  353S(d)). 


Issued  at  Washington.  DC.  March  4. 1997. 
Slevan  M.  Yohai, 
Chief.  Information  Officer. 

Huom-11 

SYSraiNAME: 

Tenant  Housing  Assistance  and 
Contract  Verification  Data. 


ROUTME  USES  OF  RECORDS  MAVfTAMED  M  THE 
SYSTEM,  INCLUOMG  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  routine  uses  paragraph  in 
prefatory  statement  Other  routine  uses 
include: 

1.  To  Federal,  State,  and  local 
agencies  to  verify  the  acctiracy  and 
completeness  of  data,  to  verify 
eligibiUty  or  continued  eligibility  in 
HUlD's  rental  assistance  programs,  and 
to  aid  in  identifying  tenant  errors,  fraud 
and  abuse.  When  this  involves 
computer  matching,  the  matching  is 
conducted  using  HUD/PIH-1,  die 
Tenant  Eligibility  Verification  Files; 

2.  Individuals  under  contract, 
cooperative  agreement  or  grant,  to  HUD 
or  imder  contract,  cooperative 
agreement  or  grant  to  another  agency 
with  funds  provided  by  HUD — for  the 
performance  of  research  and  statistical 
activities  directiy  related  to  the 
management  of  HUD's  rental  assistance 
programs,  to  support  quality  control  for 
tenant  eligibility  efforts  requiring  a 
random  sampling  of  tenant  files  to 
determine  the  extent  of  administrative 
errors  in  making  rent  calcidations, 
eligibility  determinations,  etc.,  for 
processing  certifications/ 
recertifications,  and  for  other  research 
and  statistical  purposes  not  otherwise 
prohibited  by  law  or  regulation; 

3.  Housing  Authorities,  (HAs) — to 
verify  the  accuracy  and  completeness  of 
tenant  data  used  in  determining 
eligibility  and  continued  eligibility  and 
the  amount  of  housing  assistance 
received; 

4.  Private  Owners  of  assisted 
housing — to  verify  the  acctuacy  and 
completeness  of  applicant  and  tenant 
data  used  in  determining  eligibility  and 
continued  eligibility  and  the  amount  of 
assistance  received; 

5.  To  HAs,  owners/management 
agents  and  contract  administrators — to 
identify  and  resolve  discrepancies  in 
tenant  data; 
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6.  To  the  Internal  Revenue  Service — 
to  report  income  using  IRS  Form  1099; 

7.  To  Social  Security  Administration 
and  Immigration  and  Naturalization 
Service— to  verify  alien  status  and 
continued  eligibility  in  HUD's  rental 
assistance  programs; 

8.  To  researchers  affiliated  with 
academic  institutions,  with  not-for- 
profit  organizations,  or  with  Federal, 
state  or  local  governments,  or  to  policy 
researchers — in  the  form  of  user — 
defined  microdata  files,  without 
individual  identifiers — name,  address, 
date  of  birth,  and  Social  Security 
Number — for  the  performance  of 
research  and  statistical  activities  on 
housing  and  community  development 
issues.  Even  though  no  individual 
identifiers  will  be  included  in  the  data 
files,  patterns  in  the  data  may  result  in 
identification  of  some  individual 
tenants.  Researchers  receiving  these 
files  may  not  use  them  in  whole  or  in 
part  in  making  any  determination  about 
an  identifiable  individual,  nor  may  they 
release  the  data  to  others  in  a  form  that 
can  identify  individual  tenants.  Records 
will  be  released  under  this  paragraph 
only  with  approval  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research; 

9.  To  State/County  welfare,  social 
service,  or  employment  agencies  for  the 
purpose  of  matching  assisted  housing 
tenant  records  to  employment, 
education  and  other  data  which  would 
be  transmitted  to  the  HUD  Office  of 
Policy  Development  and  Research  for 
statistical  analyses  of  the  resource 
requirements  of  welfare  reform.  The 
assisted  housing  tenant  records  released 
under  this  paragraph  may  not  be  used 
by  the  State/County  agencies  to  make 
decisions  concerning  the  rights, 
benefits,  or  privileges  of  specific 
individuals. 

(FR  Doc.  97-6234  Filed  3-12-97;  8:45  ami 

MUJNQCOOE  4210-41-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Proposed  Information  Collection  to  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  Extension 
Approval 

ACTKM:  Notice. 

SUHMARY:  The  information  collection 
requirements  listed  below  will  be 
submitted  to  OMB  for  extension 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995. 
Copies  of  specific  information  collection 
requirements,  related  forms,  and 


explanatory  material  may  be  obtained 
by  contacting  the  Fish  and  Wildlife 
Service  (Service)  Information  Collection 
Clearance  Officer  at  the  address  and/or 
phone  numbers  listed  below. 
DATES:  Comments  must  be  submitted  on 
or  before  May  12.  1997. 
ADDRESSES:  Comments  and  suggestions 
on  specific  requirements  should  be  sent 
to  the  Service  Information  Collection 
Clearance  Officer,  U.S.  Fish  and 
WildUfe  Service.  MS  224-ARLSQ;  1849 
C  Street.  NW.,  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  H.  Cook,  Service  information 
Collection  Clearance  Officer  at  703/358- 
1943;  703/358-2269  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
Service  proposes  to  submit  the 
following  information  collection 
requirements  to  OMB  for  review  and 
extension  approval  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
requested  regarding  (1)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  burden,  including 
the  validify  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utilify  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Under  the  present  clearance,  all 
permit  requirements  were  contained  in 
one  submission  and  they  were  assigned 
OMB  Approval  1018-0022,  the  Federal 
Fish  and  Wildlife  License/Permit 
Application  and  Related  Reports, 
Service  Form  No.  3-200.  In  an  attempt 
to  make  the  application  process  and  the 
comment  process  more  "user  friendly." 
similar  types  of  permits  have  been 
grouped  together  and  numbered.  The 
application  to  apply  for  Servlbe  permits 
issued  under  Subchapter  B  of  Title  50 
of  the  Code  of  Federal  Regulations  (CFR) 
will  still  require  completion  of  the  3- 
200  form.  In  addition  to  the  permit 
application,  attachments  are  often 
necessary  to  provide  additional 
information  required  for  specific  types 
of  permits,  and  have  been  assigned 
numbers  also. 

The  information  collected  on  the 
permit  application  and  attachments  will 
be  used  by  the  Service  to  review  permit 
applications  and  allow  the  Service  to 
ooake  decisions,  according  to  criteria 


established  in  various  Federal  wildlife 
conservation  statutes  and  regulations, 
on  the  issuance,  suspension,  revocation 
or  denial  of  permits.  The  frequency  of 
response  for  the  following  types  of 
permit  applications/licenses  is  on 
occasion,  and  all  have  been  currently 
assigned  OMB  Control  Number  1018- 
0022,  unless  otherwise  noted. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  ciurently  valid  OMB  control 
number  and  the  agency  informs  the 
potential  persons  who  are  to  respond  to 
such  collections  that  they  are  not 
required  to  respond  to  the  collection  of 
information  unless  it  displays  a 
ciurently  valid  OMB  control  number. 

1.  Title:  Import  of  Sport-hunted 
Trophies  of  Southern  African  Leopard 
and  African  Elephant. 

Service  form  number:  3-200.19. 

Description  and  use:  To  evaluate 
whether  a  Convention  on  International 
Trade  in  Endangered  Species  (CITES) 
permit  can  be  issued  to  allow  the  import 
of  sport-hunted  African  leopard  or 
African  elephant  for  personal  use. 

Decription  of  respondents: 
Individuals  and  households;  or 
taxidermist  (business)  acting  on  behalf 
of  an  individual. 

Number  of  respondents:  1,000. 

Estimated  completion  time:  20 
minutes. 

Total  annual  burden:  333  hours. 

2.  Title:  Import  of  Sport-hunted 
Trophies  under  the  Endangered  Species 
Act  (ESA)  or  ESA/ Appendix  I  of  CITES 
(excludes  southern  African  leopard  and 
African  elephant). 

Service  form  number  3-200.20. 

Description  and  use:  To  evaluate 
whether  an  ESA  import  permit  or  an 
ESA/CITES  import  permit  can  be  issued 
to  allow  the  import  of  sport-hunted 
trophy  of  an  ESA  or  ESA/CITES 
protected  species  for  personal  use. 

Description  of  respondents: 
Individuals  and  households. 

Number  or  respondents:  50. 

Estimated  completion  time:  1  hour. 

Total  annual  burden:  50  hours. 

3.  Title:  Import  of  Sport-hunted  Argali 
Trophies. 

Service  form  number:  3—200.21. 

Description  and  use:  To  evaluate 
whether  an  ESA  import  permit  can  be 
issued  to  allow  the  import  of  a  sport- 
hunted  argali  trophy  from  Mongolia. 
Kyrgystan.  and  Tajikistan  for  personal 
use. 

Description  of  respondents: 
Individuals  or  households. 

Number  of  respondents:  30. 

Estimated  completion  time:  .75  hours 
(45  minutes). 

Total  annual  burden:  22.5. 


4.  Title:  Import  of  Sport-hunted 
Bontebok  Trophies. 

Service  form  number:  3-200.22. 

Description  and  use:  To  evaluate 
whether  an  ESA  import  permit  can  be 
issued  to  allow  the  import  of  sport- 
hunted  bontebok  trophy  taken  from 
registered  ranches  in  South  Africa  for 
personal  use. 

Description  of  respondents: 
Individuals  or  household. 

Number  of  respondents:  60. 

Estimated  completion  time:  .333 
hours  (20  minutes). 

Total  aimual  burden:  20  hours. 

Title:  Export  of  Pre-Convention,  Pre- 
Act  of  Antique  Animal  Products. 

Service  form  number:  3-200.23. 

Description  and  use:  To  evalu&te 
whether  specimens  (animal  products) 
qualify  as  an  antique,  as  pre-convention 
under  CITES,  or  as  pre-act  under  the 
ESA  or  the  Marine  Mammal  Protection 
Act  (MMPA),  and  whether  a  pre- 
convention  certificate  can  be  issued  to 
export  animal  products  bom  the  United 
States. 

Description  of  respondents: 
Individuals  and  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  State,  local  or  Tribal 
government;  Federal  Government. 

Number  of  respondents:  400. 

Estimated  completion  time:  40 
minutes. 

Total  annual  burden:  267  hours. 

6.  Title:  Export  of  Live  Animals 
(except  raptors)  Captive  Bom  in  the 
United  States  under  CITES. 

Service  form  number:  3-200.24. 

Description  and  use:  To  evaluate 
whether  a  CITES  export  permit  or 
captive-bred  certificate  can  be  issued  to 
export  U.S.  bom  or  hatched  specimens 
from  the  United  States. 

Description  of  respondents: 
Individuals  and  households;  business  or 
other  for-profit;  not  for-profit 
institutions;  state,  local  or  tribal 
government;  federal  govemmeut. 

Number  of  respondents:  800. 

Estimated  completion  time:  40 
.  minutes. 

Total  annual  burden:  533  hours. 

7.  Title:  Export  of  Raptors. 
Service  form  number:  2-200.25. 
Description  and  use:  To  evaluate 

whether  a  CITES  and  Migratory  Bird 
Treaty  Act  export  permit  can  be  issued 
to  export  raptors  from  the  United  States. 

Description  of  respondents: 
Individuals  and  households;  not-for- 
profit  institution. 

Number  of  respondents:  80. 

Estimated  completion  time:  2  hours. 

Total  annual  burden:  160  hours. 

8.  Title:  Export/Re-export/Pre- 
Convention  of  Animals  Under  CITES. 

Service  form  number:  3-200.27. 


Description  and  use:  To  evaluate 
whether  a  CITES  export  permit  or  re- 
export certificate  can  be  issued  to  export 
specimens  of  CITES  listed  species 
(except  for  raptors)  frt>m  the  United    ' 
States. 

This  form  was  developed  for 
applicants  exporting  pets  that  require 
QTES  permit  or  for  those  applicants 
who  are  not  sure  what  type  of  CITES 
permit  they  should  apply  for. 

Description  of  respondents: 
Individuials  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  State,  local  or  tribal 
government;  federal  government. 

Number  of  respondents;  800. 

Estimated  completion  time:  666  hours 
(40  minutes). 

Total  aimual  burden:  533  hours. 

9.  Export/Re-export  of  Trophies  by 
Taxidermists  Under  CITES. 

Service  form  number:  3-200.28. 

Description  and  use:  To  evaluate 
whether  a  CITES  export  permit  or  re- 
export certificate  can  be  issued  to  export 
specimens  of  CITES  listed  species 
(except  for  raptors)  from  the  United 
States.  This  form  is  designed  for  use  by 
taxidermists  who  deal  with  a  smaller 
ranges  of  species  and  do  not  export  Uve 
specimens. 

Description  of  respondents:  Business 
or  other  for-profit;  individuals  with 
taxidermy  as  a  hobby. 

Number  of  respondents:  150. 

Estimated  completion  time:  .5  hours 
(30  minutes). 

Toto7  annual  burden:  75  hours. 

10.  Title:  Export/ Re-export  of  Samples 
Collected  from  CITES  and/or  ESA-Usted 
WildUfe. 

Service  form  number:  3-200.29. 

Description  and  use:  To  evali^ate 
whether  a  CITES  export  permit  or  re- 
export certificate  can  be  issued  to  export 
tissue  samples  bom  specimens  of  CITES 
listed  species  frx>m  the  United  States. 

Description  of  respondents:  Business 
or  other  for-profit;  not-for-profit 
institution. 

Number  of  respondents:  80. 

Estimated  completion  time:  1  hour. 

Total  annual  burden:  80  hours. 

11.  Title:  Circuses  and  Trave/ing 
Animal  Exhibitions. 

Services  form  number:  3-200.30. 

Description  and  use:  To  evaluate 
whether  a  CITES  pre-Convention 
certificate,  export  permit  or  captive-bred 
certificate  and/or  an  ESA  export/re- 
import can  be  issued  for  a  circiis  or  hve 
animal  act  to  export  CITES  or  ESA  listed 
species  as  part  of  a  traveling  animal 
exhibition. 

Description  of  respondents:  Business 
or  other  for-profit. 

Number  of  respondents:  100. 

Estimated  completion  time:  1  hour. 


Totoi  annual  burden:  100  hours. 

12.  Title:  Import  of  Appendix-I 
Animals  Under  CITES. 

Service  form  number:  3-200.31. 

Description  and  use:  To  evaluate 
whether  a  CITES  import  permit  can  be 
issued  to  allow  the  import  of  a  specimen 
of  an  Ap{}endix  I  CITES  listed  species 
for  non-commercial  purposes. 

Description  of  respondents: 
Individuals  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  State.  local  or  Tribal 
government;  federal  government 

Number  of  respondents:  40. 

Estimated  completion  time:  1  hour. 

Total  annual  burden:  40  hours. 

13.  Title:  Export/Re-export/Pre- 
Convention  Plants  under  CFTES. 

Service  form  number:  3-200.32. 

Description  and  use:  To  evaluate 
whether  a  CITES  export  permit  or  re- 
export certificate  can  be  issued  to  allow 
the  export  of  a  specimen  of  a  CITES 
listed  plant  species  from  the  United 
States.  This  application  form  was 
develo{>ed  for  export  of  plants  that  do 
not  qualify  as  artificially  propagated  or 
for  use  by  applicants  who  are  unsure  of 
which  type  of  CITES  plant  export 
permit  they  should  apply  for. 

Description  of  respondents: 
Individuals  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  state,  local  or  tribal 
government;  federal  government. 

Number  of  respondents:  40. 

Estimated  completion  time:  1  hour. 

Tota7  annual  burden:  40  hours. 

14.  Title:  Certificate  for  Artificially 
Propagated  Plants. 

Service  form  number:  3-200.33. 

Description  and  use:  To  evaluate 
whether  a  CITES  certificate  of 
artificially  propagation  can  be  issued  to 
allow  the  export  of  specimens  CITES 
listed  plant  species  from  the  United 
States. 

Description  of  respondents: 
Individuals  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  state,  local  or  tribal 
government;  Csderal  government 

Number  of  respondents:  48. 

Estimated  completion  time:  2  hours. 

Toto7  armual  burden:  96  hours. 

15.  Title:  Export  of  Ammcan  Ginseng 
under  CrPES. 

Service  form  number:  3-200.34. 

Description  and  use:  To  evaluate 
whether  a  CITES  export  permit  can  be 
issued  to  export  either  cultivated  or 
wild  ginseng  from  the  United  States. 

Description  of  respondents: 
Individuals  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  farms;  state,  local,  or  tribal 
government;  federal  government 

Number  of  respondents:  80. 
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Estimated  completion  time:  .333 
hours  (20  minutes). 

Total  annual  burden:  26  hours. 

16.  Title  Import  of  Appendix-I  Plants 
Under  CITES. 

Service  fonn  number:  3-200.35. 

Description  and  use:  To  evaluate 
whether  a  CITES  import  permit  can  be 
issued  to  allow  the  import  specimens  of 
CITES  Apjwndix  I  plant  species  for  non- 
commercial purposes. 

Description  of  respondents: 
Individuals  or  households;  business  or 
other  for-profit;  not-for  proht 
institutions;  state,  local,  or  tribal 
government;  federal  government 

Number  of  respondents:  2. 

Estimated  completion  time:  1  hoiu'. 

Tptal  annual  burden:  2  hours. 

17.  Title:  Export  or  Import  of  Plants 
under  ESA  or  ESA  CITES  or  Interstate 
Commerce  of  Non-native  ESA  Plants. 

Service  form  number:  3-200.36. 

Description  and  use:  To  evaluate 
whether  an  ESA  or  ESA/CTTES  export 
permit  can  be  issued  to  allow  the  export 
of  ESA  or  ESA/CITES  protected  plants. 

Description  of  respondents: 
Individuals  or  households;  farms; 
business  or  other  for-profit;  not-for- 
profit  institutions;  state,  local  or  tribal 
government;  federal  government 

Number  of  respondents:  2. 

Estimeated  completion  time:  1  hour. 

Total  annual  burden:  2  hours. 

18.  Title:  Export  or  Import  of  Animals 
under  ESA  or  ESA/CITES  or  Interstate 
Commerce  of  Non-native  ESA  Animals. 

Service  form  number:  3-200.37. 

Description  and  use:  To  evaluate 
whether  a  permit  can  be  issued  to 
import  or  export  an  ESA  or  ESA/QTES 
species  for  interstate  commerce  of  a 
non-native  ESA  protected  species.  This 
application  can  be  used  for  both  live 
and  dead  specimens. 

Description  of  respondents: 
Individuals  or  households;  farms; 
business  or  other  for-profit;  not-for- 
profit  institutions;  state,  local,  or  tril>al 
government;  federal  government. 

Number  of  respondents:  60. 

Estimated  completion  time:  2  hours. 

Total  annual  burden:  120  hours. 

19.  Title:  Import  or  Samples  Collected 
from  CITES  Appendix-I  and/or  ESA- 
listed  Wildlife. 

Service  form  number:  3-200.38. 

Description  and  use:  To  evaluate 
whether  a  permit  can  be  issued  to 
import  tissue  samples  of  ESA  or  ESA 
and  CITES  Appendix  i  species. 

Decription  of  respondents: 
Individuals  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  state,  local  or  tribal 
government;  federal  government. 

Number  of  respondents:  30. 

Estimated  completion  time:  1  hour. 


Total  annual  burden:  30  hours. 

20.  Title:  Certificate  of  Scientific 
Exchange  under  CITES. 

Service  form  number:  3-200.39. 

Description  and  use:  To  evaluate 
whether  a  CITES  certificate  of  scientific 
exchange  can  be  issued  to  an  institution 
in  order  to  exchange,  on  non- 
commercial loan,  CITES  specimens  that 
are  accessioned/ catalogued  in  scientific 
institutions  that  are  registered  with  the 
CITES  Secretariat.  Issuance  of  this 
certificate  includes  registration  with  the 
CITES  Secretariat. 

Description  of  respondents:  Business 
or  other  for-profit;  not-for-profit 
institution. 

Number  of  respondents:  30. 

Estimated  completion  time:  1  hour. 

Total  annual  burden:  30  hours. 

21.  Title:  Export  and  Re-import  of 
Museum  Specimens  under  the  ESA. 

Service  form  number:  3-200.40. 

Description  and  use:  To  evaluate 
whether  an  ESA  permit  can  be  issued  to 
export  and  re-import  non-living 
museum  specimens  for  the  purpose  of 
enhancing  the  survival  of  the  species. 

Description  of  respondents:  Business 
or  other  for-profit;  non-for-profit 
institutions. 

Number  of  respondents:  10. 

Estimated  completion  time:  1  hour. 

Total  annual  burden:  10  hours. 

22.  Title:  CapUve-bred  Wildlife 
Registration. 

Service  form  number:  3-200.41. 

Description  and  use:  to  evaluate 
whether  a  facility  can  become  registered 
to  engage  in  take,  export,  re-im{>ort  and 
interstate  commerce  of  non-native 
species  protected  by  the  ESA  for  the 
enhancement  of  the  species  through 
captive-breeding. 

Note:  There  is  an  annual  reporting 
requirement  of  this  registration. 

Service  form  number:  3— 200.41a. 

Estimated  completion  time:  3  hours 
(3-200.41)  2  hours  (3-200.41a). 

Decription  of  respondents: 
Individuals  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  state,  local,  or  tribal 
govenunent;  federal  government 

Number  of  respondents:  100. 

Estimated  completion  time:  3  hours. 

Total  annual  burden:  500  hours 
(including  200  hours  record  keeping 
requirements  for  the  annual  report). 

23.  Title:  Import/Transport  of  Injuries 
WildUfe. 

Service  form  number:  3-200.42. 

Description  and  use:  To  evaluation 
whether  a  permit  can  be  issued  to 
import  and/or  transport  an  injurious 
wildlife  species  of  zoological, 
educational,  medical  or  scientific 
purposes  as  regulated  by  the  Lacey  Act. 


Description  of  respondents: 
Individuals  or  households;  business  or 
other  for-profit;  not-for-profit  istitutions; 
state,  local,  or  tribal  government;  federal 
government. 

Number  of  respondents:  100. 

Estimated  completion  time:  3  hours. 

Total  annual  burden:  300  hours. 

24.  Title:  Take/Import/Transport  of 
Marine  Mammals. 

Service  form  number:  3-200.42. 

Description  and  use:  To  evaluate 
whether  a  permit  can  be  issued  to  take, 
import  and/or  transport  a  marine 
mammal  species  protected  by  the 
MMPA  and  under  the  jurisdiction  of  the 
Service. 

Note:  This  permit  requires  the  permittee  to 
file  an  annual  report.  There  is  not  a  specific 
form  that  is  required,  but  the  information  that 
must  be  submitted  is  outlined  on  the  permit 
itself.  The  estimated  completion  time  is  1 
hour. 

Description  of  respondents: 
Individuals  and  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  state  local,  or  tribal 
government;  federal  government. 

Number  of  respondents:  30. 

Estimated  completion  time:  2  hours. 

Total  annual  burden:  90  hours 
(including  30  hours  record  keeping 
requirements). 

25.  Title:  Registration  of  an  Agent  or 
Tannery. 

Service  form  number:  3-200.44  and 
3-200.44a. 

Description  and  use:  To  evaluate 
whether  a  person  or  business  can  be 
come  registered  as  an  agency  or  tannery 
under  the  MMPA  to  act  as  an  agent  to 
possess  and  process  marine  manunal 
products  for  Indians,  Aleuts,  or 
Eskimos. 

Note:  There  is  an  annual  reporting 
requirement  for  this  permit  (3-200. 44a)  that 
requires  an  average  of  1  hour  to  complete. 

Description  of  respondents: 
Individuals  and  households;  business  or 
other  for-profit 

Number  of  respondents:  10. 

Estimated  completion  time:  .5  hours 
(30  minutes). 

Total  annual  burden:  150  hours 
(including  100  hours  for  annual  report). 

26.  Title:  Import  of  Sport-hunted 
Trophies  of  Polar  Bear. 

Service  form  numberis):  3-200.45. 

Description  and  use:  To  evaluate 
whether  a  person  can  be  issued  a  permit 
to  import  a  sport-hunted  polar  bear 
trophy  taken  in  Canada  for  p)ersonal  use. 

Number  of  respondents:  100,. 

Estimated  completion  time:  .5  hours 
(30  minutes). 

Total  annual  burden:  50  hours. 

27.  Title:  Import  Pet  Birds. 
Service  form  number:  3-200.46. 


OMB  Approval  Number:  1018-0084. 

Description  and  use:  To  evaluate 
whether  an  import  permit  can  be  issued 
to  a  person  to  import  pet  bird(s)  under 
the  Wild  Bird  Conservation  Act 
(WBCA). 

Description  of  respondents: 
Individuals  or  households. 

Number  of  respondents:  500. 

Estimated  completion  time:  30 
minutes. 

Total  annual  burden:  250  hours. 

28.  Title:  Import  of  Birds  for  Scientific 
Research  or  Zoological  Breeding 
Display. 

Service  form  number:  3-200.47. 

OMB  Approval  Number:  1018-0084. 

Description  and  use:  To  evaluate 
whether  an  import  permit  can  be  issued 
to  allow  the  import  of  birds  under  the 
WBCA  approved  cooperative  breeding 
program.  The  applicant  must  first  have 
a  cooperative  breeding  program 
approved  (using  form  3-200.49)  prior  to 
applying  for  this  permit. 

Descrip tion  of  respondents: 
Individuals  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  state,  local,  or  tribal 
government;  federal  government 

Number  of  respondents:  100. 

Estimated  completion  time:  2  hours. 

Total  annual  burden:  200  hoiu^. 

29.  Title:  Import  of  Birds  under  an 
Apprived  Cooperative  Breeding 
Program. 

Service  form  number:  3-200.48. 

OMB  Approved  Number:  1018-0084. 

Description  and  use:  To  evaluate 
whether  an  import  permit  can  be  issued 
to  allow  import  of  birds  under  a  WBCA 
approved  cooperaitve  breeding  program. 
The  appUcant  must  first  have  a 
cooperaitve  breeding  program  approved 
(using  form  3-200.49)  prior  to 
applicaiton. 

Description  of  respondents: 
Individuals  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions. 

Number  of  respondents:  100. 

Estimated  completion  time:  1  hour. 

Total  annual  burden:  100  hours. 

30.  title:  Approval  under  a 
Cooperative  Breeding  Program. 

Service  form  number:  3-200.49 

OMB  Approved  Number:  1018-0084. 

Description  and  use:  To  evaluate 
whether  a  cooperative  breeding  program 
can  be  approved  for  the  import  of  birds 
as  regulated  by  the  WBCA. 

Description  of  respondents: 
Individuals  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  state,  local,  or  tribal 
government;  federal  government. 

Number  of  respondents:  100. 

Estimated  completion  time:  3  hours. 

Total  annual  burden:  300  hours. 


31.  Title:  Reissuance  ofCFFIES 
Permit/Certificate  of  Renewal  offish 
and  Wildlife  Permits  or  Registrations. 

Service  form  number:  3-200.52 

Description  and  use:  Necessary  for 
applicants  to  apply  for  reissuance  or 
renewal  of  previously  issued  permits, 
certificates  or  registrations. 

Description  of  respondents: 
Individuials  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  state,  local,  or  tribfd 
government;  federa  government 

Number  of  respondents:  200. 

Estimatea  completion  time:  .25  hours 
(15  minutes). 

Total  annual  burden:  50  hours. 

32.  Title:  Export  Re-export  of  Marine 
Mammals  under  CITIES. 

Service  form  number:  3-200.53 

Description  and  use:  To  evaluate 
whether  a  CITIES  export  permit  or  re- 
export certificate  can  be  issued  to  allow 
the  export  or  re-export  of  marine 
mammals  protected  under  the  MMPA. 

Description  of  respondents: 
Individuals  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  state,  local,  or  tribal 
government;  federal  government 

Number  of  respondents:  20. 

Estimatea  completion  time:  2  hours. 

Totay  aimual  burden:  40  hours. 

Dated  March  3, 1997. 
Manhall  P.  Jones,  Jr., 

Assistant  Director — International  Affairs. 
[FR  Doc.  97-6268  Filed  3-12-97;  8:45  am) 
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Fish  and  Wildlife  Service 

Proposed  Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  Extension 
Approval 

summary:  The  proposed  collections  of 
information  listed  below  will  be 
submitted  to  the  OMB  for  extension 
approval  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995. 
Copies  of  specific  information  collection 
requirements,  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  and/or  phone  numbers  listed 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  12, 1997. 
ADDRESSES:  Comments  and  suggestions 
on  specific  requirements  should  be  sent 
to  the  Service  Information  Collection 
Clearance  Officer,  U.S.  Fish  and 
WildUfe  Service,  MS  224-ARLSQ;  1849 
C  Street,  NW.,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  H.  Cook.  Service  Information 


Collection  Clearance  Officer.  703/358- 
1943;  703/358-2269  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
Service  proposes  to  submit  the 
following  information  collection 
clearance  requirements  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
invited  on  (1)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's  estimate 
of  burden,  including  whether  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  those  who  are 
to  respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Under  the  present  clearance,  the 
Service  submitted  the  following 
requirements  in  one  submission,  and 
they  were  assigned  OMB  Approval 
Number  1018-0022,  the  Federal  Fish 
and  Wildlife  License/Permit 
Application  and  related  reports.  Service 
form  number  3-200.  In  an  attempt  to 
facilitate  the  comment  process,  and  to 
make  the  appUcation  process  more 
"user  friendly,"  similar  types  of  permits 
have  been  grouped  together  and 
nimibered.  The  application  to  apply  for 
Service  permits  issued  under 
subchapter  B  of  Title  50  of  the  Code  of 
Federal  Regulations  (CFR).  will  still 
require  completion  of  the  3-2(X)  form.  In 
addition  to  the  p>ermit  application, 
attachments  are  often  necessary  to 
provide  additional  information  required 
for  each  specific  type  of  permit  and 
these  attachments  have  been  assigned 
numbers,  e.g.,  3-200.2. 

The  information  on  the  application 
form  will  be  used  by  the  Service  to 
review  permit  appfications  and  allow 
the  Service  to  make  decisions,  according 
to  criteria  established  in  various  Federal 
wildlife  conservation  statues  and 
regulations,  on  the  issuance, 
suspension,  revocation  or  denial  of 
permits.  The  frequency  of  response  for 
the  following  types  of  permit 
applications/licenses  is  on  occasion, 
and  all  have  been  currently  assigned 
OMB  Approval  Number  1018-0022, 
unless  otherwise  noted. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  vaUd  OMB 
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approval  number  and  the  agency 
informs  the  potential  persons  who  are  to 
respond  to  such  collections  that  they  are 
not  required  to  respond  to  the  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  approval  number. 

1.  Title:  Permits  to  Import/Export 
Migratory  Birds. 

Service  form  number:  3-200.6 
Description  and  use:  Used  by  the 
Service  to  determine  whether  or  not  an 
applicant  is  qualified  to  posses  and  use 
an  import/export  permit  with  respect  to 
migratory  birds.  The  information  is  also 
used  as  an  enfcHcement  and 
management  aid  in  regulating  the 
po'ssessioD,  transportation,  and  sale  of 
lawfully  acquired  and  mounted 
migratory  birds  and  their  parts,  nests,  or 


Description  of  respondents: 
Individuals  and  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  and  local.  State  or  Federal 
government. 

Number  of  respondents:  93. 

Estimated  completion  time:  30 
minutes. 

Total  annual  burden:  465  hours. 

2.  Title:  Scientific  Collecting  Permits. 
Service  form  number:  3-200.7. 
Description  and  use:  Used  will  be 

used  by  the  Service  to  determine  if  a 
permit  should  be  issued  to  an 
individual.  Additional  information  is 
required  beyond  completion  of  the 
standard  application  form  to  determine 
whether  there  is  a  bona  fide  scientific  or 
educational  need  Tor  the  issuance  of 
scientific  collecting  permit. 

Description  of  respondents: 
Individuals  and  households;  individuals 
acting  on  behalf  of  an  educational  or 
scientific  institution  and/or  agency. 

Number  of  respondents:  310. 

Estimated  completion  time:  2  hours. 
*     Total  annual  burden:  620  hours. 

3.  Title:  Taxidermist  Permits. 
Service  form  number:  3-200.8. 
Description  and  use:  Used  to 

determine  whether  an  applicant  is 
qualified  to  engage  in  taxidermy  with 
respect  to  migratory  birds  in  a  sp>ecific 
State,  particularly  if  that  State  requires 
a  permit.  The  information  is  also  used 
as  a  enforcement  and  management  aid 
in  regulation  the  possession, 
transportation,  and  sale  of  lawfully 
acquired  and  mounted  migratory  hirds 
and  their  parts,  nest,  or  eggs. 

Description  of  respondents: 
Individuals  or  households. 

Number  of  respondents:  2,286. 

Estimated  completion  time:  .25  hours 
(15  minutes). 

Total  annua/  burden:  572  hours. 

4.  Title:  Waterfowl  Sale  and  Disposal 
Permits. 

Service  form  number:  3-200.9. 


Description  and  use:  Used  by  the 
Service  to  ensure  compliance  with  the 
Migratory  Bird  Treaty  Act  (MBTA) 
regulations  that  prohibit  the  sale, 
purchase,  or  barter  of  migratory 
waterfowl.  The  information  collected 
from  persons  wishing  to  sell  captive- 
reared  migratory  waterfowl  is  the 
minimum  necessary  that  still  allows  the 
Service  to  fulfill  the  mandate  of 
protecting  waterfowl  populations  form 
illegal  commercial  exploitation.  This 
information  also  enables  the  Service  to 
determine  if  an  applicant  with  any  State 
laws  requiring  a  person  to  obtain  a  game 
breeder's  license  prior  to  conducting 
commercial  sale  activities.  Once  the 
permit  is  issued,  the  permittee  is  require 
to  keep  accurate  records  of  activities 
conducted  within  the  authority  of  the 
permit.  This  information  is  also  used  as 
an  enforcement  and  management  aid  in 
regulating  the  take,  transportation,  and 
possession  of  wild  migratory  waterfowl, 
and  sale,  trade,  or  other  transfer  of 
captive-reared  properly  marked 
waterfowl. 

Description  of  respondents: 
Individuals  or  households;  Individuals 
acting  on  behalf  of  not-for-profit 
institutions  such  as  zoos. 

Number  of  respondents:  704. 

Estimated  completion  time:  30 
minutes. 

Total  annual  burden:  352  hours. 

5.  Title:  Special  Purpose  Permits. 
Service  form  number:  3-200.10. 
Description  and  use:  Used  by  the 

Service  to  determine  whether  there  is  a 
bona  fide  scientific,  educational, 
rehabilitation  or  other  need  or  benefit  to 
wildlife  for  the  issuance  of  a  special 
purpmse  permit.  In  addition,  the  year 
end  report  of  the  collecting  activities 
conducted  by  permittee  is  necessary  to 
ensure  compliance  with  permit 
conditions,  and  to  identify  inactive 
permit  holders  who  are  no  longer 
collecting  migratory  birds.  This 
information  is  also  used  as  an 
enforcement  and  management  aid  in 
regulating  the  taking,  transportation, 
and  possession  of  migratory  birds,  for 
scientific  research  or  educational 
purposes. 

Description  of  respondents: 
Individuals  and  households;  not-for- 
profit  institutions;  and  local,  state, 
federal  govenunents. 

Number  of  respondents:  2,753. 

Estimatea  completion  time:  2.5  hours 
(2  hours  and  15  minutes). 

Total  annual  burden:  6,883. 

6.  Title:  Falconry  Permits. 
Service  form  number:  3-200.11. 
Description  and  use:  Used  by  the 

Service  to  determine  if  a  falconry  permit 
should  be  issued  to  an  individual.  This 
information  is  also  used  by  the  Service 


to  determine  if  a  falconry  permit  should 
be  issued  to  an  individual.  This 
information  is  also  used  by  the  Service 
as  an  enforcement  and  management  aid 
in  regulating  the  taking,  transportation, 
and  possession  of  wild  migratory  birds, 
and  the  sale,  trade,  or  transfer  of  certain 
captive-bred  migratory  birds.  A  copy  of 
the  applicant's  State  falconry  permit  is 
needed  by  the  Service  to  ensure  that  the 
applicant  has  complied  with  the  Federal 
regulation  regulation  requiring  the  prior 
issuance  of  a  State  falconry  permit  as  a 
pre-requisite  for  the  issuance  of  a 
Federal  falconry  permit. 

In  addition,  permittee  as  required  to 
prepare  and  submit  a  Service  form  3— 
186A  dociunenting  the  acquisition  and 
disposition  of  each  bird.  This 
information  is  needed  by  the  Service  to 
monitor  the  take,  possession,  purchase, 
sale,  and  other  acquisition  or 
disposition  raptors  to  prevent  the  illegal 
possession  by  unauthorized  persons  and 
the  illegal  taking  of  birds  from  the  wild. 
One  copy  of  the  form  is  retained  by  the 
seller  and  another  copy  is  kept  by  the 
purchaser  to  document  the  legal 
transaction.  The  use  of  this  form 
precludes  the  need  for  an  annual  report 
that  was  previously  required. 

Description  of  respondents: 
Individuals  and  households. 

Number  of  respondents:  1 ,964. 

Estimatea  completion  time:  .083 
hours  (5  minutes)  per  application;  083 
hours  (5  minutes)  per  report  (form  3- 
185A). 

Total  annual  burden:  163  hours 
(application):  163  hours  (form  3-186A). 

7.  Title:  Raptor  Propagation  Permits. 
Service  form  number:  3—200.13. 
Description  and  use:  Used  by  the 

Service  to  determine  whether  or  not  an 
applicant  is  qualified  to  conduct  raptor 
propagation  in  a  specific  State, 
particularly  if  that  State  requires  a 
permit.  The  information  is  also  used  as 
an  enforcement  and  management  aid  in 
regulating  the  possession, 
transportation,  and  sale  of  lawfully 
acquired  migratory  birds  and  their  parts, 
nests,  or  eggs.  In  addition,  permittee  are 
required  to  complete  a  form  3-186A  as 
described  above. 

Description  of  respondents: 
Individuals  and  households;  not-for- 
profit  institutions  (specifically,  zoos). 

Number  of  respondents:  143. 

Estimated  completion  time:  1.5. 

Total  annual  burden:  215  hours. 

8.  Depredation  Permits. 
Service  form  number:  3-200.13. 
Description  and  use:  Used  by  the 

Service  in  conducting  investigations  to 
ascertain  the  degree  of  damage  to  crops 
and/or  property  and  determine  the  most 
suitable  methods  of  reducing  present 
and  abating  subsequent  damage. 
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Description  of  respondents: 
Individuals  and  households;  business  or 
other  for-profit;  not-for-profit- 
institutions;  farms;  federal  government; 
State,  local  or  tribal  government 

Number  of  respondents:  1,406. 

Estimated  completion  time:  15 
minutes. 

Total  annual  burden:  352  hours. 

9.  Title{s)  and  Service  form  numbers: 
Eagle  Permits. 

(1)  Eagle  Permits  for  Scientific 
Collection  or  Exhibition,  form  number 
3-200.14;  (2)  Eagle  Permits  for  Native 
American  Religious  Purposes,  form 
number  3-200.15;  (3)  E^e  permits  for 
Depredating  Golden  or  Bald  Eagles, 
form  number  3-200.16;  (4)  Eagle 
Permits  for  the  use  or  Depredating  Gold 
or  Bald  Eagles  for  Falconry,  form 
number  3-200.17;  (5)  Permits  to  Take 
Inactive  Golden  Eagle  Nests,  form 
number  3-200.18. 

Description  and  use:  Used  by  the 
Service  to  determine  whether  an 
applicant  qualifies  for  a  permit  to  take, 
possess,  or  transport  a  bald  or  golden 
eagle  or  their  parts,  nests,  or  eggs,  if 
there  is  a  bona  fide  need,  and  if  issuance 
of  the  permit  is  compatible  with 
conservation  measures  protecting 
national  eagle  populations. 

Description  of  respondents: 
Individuals  and  households;  businesses 
or  other  for-profit;  not-for-profit 
institution;  farms,  Federal  government; 
State,  local  or  Tribal  government. 

Number  of  respondents:  3-200.14 
(156);  3-200.15  (756);  3-200.16  (11);  3- 
200.17  (10):  3-200.18  (10). 

Estimateid  completion  time(s):  3-200. 
14  (30  minutes);  3-200.15  (5  minutes); 
3-200.16  (30  minutes);  3-200.17(25 
minutes);  3-200.18  (30  minutes). 

Total  annual  burden:  77.5  hours. 

Dated:  March  3, 1997. 
Robert  G.  Streeter, 

Assistant  Director— Refuges  and  Wildlife. 
[FR  Doc.  97-6369  Filed  3-12-97;  8:45  am) 
MLUNO  COOE  4310-66-M 


Endangered  and  Threatened  Species 
Permit  Application 

agsicy:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  application. 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
PRT-826077 

Applicant:  Wayne  P.  Steffons,  Superior, 
WisconsiiL 


The  applicant  requests  a  permit  to 
take  (capture  and  release;  and  take 
voucher  specimens)  Hmes  Emerald 
Dragonflies  [Somatochlora  hineana) 
throughout  the  Upper  Peninsula  of 
Michigan.  Proposed  activities  are  for 
doctmientation  of  presence/absence  of 
the  species  and  habitat  monitoring  for 
the  purpose  of  survival  and 
enhancement  of  the  species  in  the  wild. 

Written  data  or  coniments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Ecological  Services  Operations,  1 
Federal  Drive,  Fort  Snelling,  Minnesota 
55111-4056,  and  must  be  received 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  dociiments  to  the  following  office 
on  or  before  April  14, 1997:  U.S.  Fish 
and  Wildlife  Service,  Division  of 
Ecological  Services  Operations,  1 
Federal  Drive,  Fort  Snelling,  Minnesota 
55111-4056.  Telephone:  (612/725-3536 
x250):  FAX:  (612/725-3526). 

Dated:  March  4. 1997. 
|ohn  A.  Blankenship, 
Assistant  Regional  Director,  IL,  IN,  MO 
(Ecological  Services),  Region  3,  Fort  Snelling, 
Minnesota. 

[FR  Doc.  97-6339  Filed  3-12-97;  8:45  am) 
BOUNG  COOE  4310-66-P 


Bureau  of  l,^nd  Management 

[CA-067-7122-6606];  CACA-35511 

Imperial  Project;  Draft  Environmental 
Impact  Statement  AvailabHity; 
Correction;  Reopening  of  Comment 
Period 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Correction. 


SUMMARY:  In  the  Federal  Register  of 

November  1,  1996  (Vol.  61,  p.  56567).  a 
notice  was  published  [FR  Doc.  96- 
27519].  This  amends  that  notice. 
Becatise  of  expressed  interest,  the 
comment  period,  which  previously 
ended  on  December  31, 1996,  is 
reopened  xmtil  March  24,  1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Bureau  of  Land 
Management,  El  Centro  Resource  Area, 
1661  South  4th  Street,  El  Ceotro.  CA 
92243,  Attention:  Keith  Shone. 

FOR  FURTHER  K^ORMATION  CONTACT: 
Keith  Shone  (619)  337-4412  ot  Tom 
Zale  (619)  337-4420. 


Dated:  Fefaniaiy  28. 1997. 
Terry  A.  lead, 

Area  Manager. 

(FR  Doc.  97-6367  Filed  3-12-97;  8:45  am) 

BtLUNQ  COOE  4310-40-P 


[AZ-^a-0777-61-a41A] 

State  of  Arizona  Reeource  Advisory 
Council  MeeUng 

AGBICY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Arizona  Resource  Advisory 
Council  meeting,  notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  and  tour  of  the  Arizona 
Resource  Advisory  Council.  The 
meeting  will  be  held  April  10, 1997, 
beginning  at  1:00  p.m.  at  the  Fire 
Station  in  Sonoita,  Arizona.  The  Station 
is  at  the  crossroads  of  Highway  83  and 
82.  The  agenda  items  to  be  covered  at 
the  business  meeting  include  review  of 
previous  meeting  minutes;  BLM  State 
Director's  Update  on  legislation, 
regulations  and  statewide  planning 
efforts;  Update  on  the  Record  of 
Decision  of  the  Statewide  Plan 
Amendment  for  Arizona  Standards  for 
Rangeland  Health  and  Guidelines  for 
Grazing  Management;  and  Reports  by 
the  Recreation  and  Public  Relations 
Working  Groups;  Reports  from  RAC 
members;  RAC  Discussion  on  future 
meeting  dates  and  locations.  A  public 
comment  period  will  take  place  at  4:00 
p.m.  April  10, 1997  for  any  interested 
publics  who  wish  to  address  the 
"  Council.  Following  the  meeting,  the 
BLM  and  the  RAC  will  host  an  informal 
Open  House  at  the  same  location  frtim 
5:00  p.m.  to  6:00  p.m.  On  April  11, 
1997,  the  RAC  will  tour  the  Empire- 
Cienega  Resource  Conservation  Area 
and  discuss  the  ongoing  planning  efforts 
with  the  Sonoita  Valley  Planning 
Partnership.  The  tour  will  start  at  8:30 
a.m.  from  the  Empire  Ranch  House  and 
will  conclude  at  2:00  p.m. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Deborah  Stevens  or  Ken  Mahoney 
Bureau  of  Land  Management,  Arizona 
State  Office,  222  North  Central  Avenue, 
Phoenix,  Arizona  85004-2203,  (602) 
417-9512. 

Joanie  Lwcco, 

Deputy  State  Director,  External  Affairs. 
(FR  Doc  97-6326  Filed  3-12-97;  8:45  am] 

BUJNQ  COOE  431»-32-M 
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(NM-070-1430-01;  MMNMWMT] 

Notice  Of  Reatty  Action  Recreation  and 
Put>iic  Purpose  (R&PP)  Act 
Classification,  New  Mexico 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Interior. 

ACTKM:  Notice  of  R&PP  lease/patent  of 

public  land  in  San  Juan  County,  New 

Mexico. 

SUKMARY:  The  following  described 
public  land  is  determined  suitable  for 
classification  for  leasing  and  patenting 
to  the  City  of  Farmington,  Fannington. 
New  Mexico  under  the  provisions  of  the 
R&PP  Act.  as  amended  (43  U.S.C.  869  et 
seq.).  The  City  of  Fannington  proposes 
to  use  the  land  for  a  neighborhood  park 
and  storm  water  detention  pond. 

New  Mexico  Principal  Meridian 

T.  30  N.  R.  12  W., 

Sec.  19.  SW1/4SW1/4NE1/4. 
Containing  10  acres,  more  or  less. 

COMMENT  DATES:  On  or  before  April  28, 
1997  interested  parties  may  submit 
comments  regarding  the  proposed 
classification  for  leasing/conveyance  of 
the  lands  at  the  following  address. 
Adverse  comments  will  be  reviewed  by 
the  Bureau  of  Land  Management. 
Farmington  District  Mtmager,  1235 
LaPIata  Highway,  Suite  A.  Farmington, 
NM  87401.  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  adverse  comments,  this  realty 
action  becomes  the  Bnal  determination 
of  the  Department  of  the  hiterior  and 
effective  May  12,  1997. 
FURTHER  INFORMATION:  Information 
related  to  this  action,  including  the 
environmental  assessment,  is  available 
for  review  at  the  BLM  District  Office. 
Farmington.  NM. 
SUPPLEMENTARY  INFORMATION: 
Publication  of  this  notice  segregates  the 
public  land  described  above  &om  all 
other  forms  of  appropriation  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  for  leasing  and 
conveyance  under  the  R&PP  Act  and 
leasing  under  the  mineral  leasing  laws 
for  a  period  of  two  (2)  years  from  date 
of  this  publication  in  the  Federal 
Register.  The  segregative  affect  will 
terminate  upon  issuance  of  the  lease/ 
patent  to  City  of  Farmington,  or  two  (2) 
years  from  the  date  of  this  publication, 
whichever  occurs  first. 

The  lease,  when  issued,  will  be 
subject  to  the  following  terms: 

1.  Provisions  of  the  R&PP  Act  and  to 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

2.  Provisions  of  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA)  as  amended,  42  U.S.C.  6901- 


6987  and  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA)  as 
amended,  42  U.S.C.  9601  and  all 
applicable  regulations. 

3.  Provisions  of  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

4.  Provisions  that  the  lease  be 
operated  in  compliance  with  the 
approved  Development  Plan. 

The  patent,  when  issued,  will  be 
subject  to  the  following  terms: 

1.  Reservation  to  the  United  States  of 
a  right-of-way  for  ditches  and  canals  in 
accordance  with  43  U.S.C.  945. 

2.  Reservation  to  the  United  States  of 
all  minerals. 

3.  All  valid  existing  rights,  e.g.  rights- 
of-way  and  leases  of  record. 

4.  Provisions  that  if  the  patentee  or  its 
successor  attempts  to  transfer  title  to  or 
control  over  the  land  to  another  or  the 
land  is  devoted  to  a  use  other  than  that 
for  which  the  land  was  conveyed, 
without  the  consent  of  the  Secretary  of 
the  Interior  or  his  delegate,  or  prohibits 
or  restricts,  directly  or  indirectly,  or 
permits  it  agents,  employees, 
contractors,  or  subcontractors,  including 
without  limitation,  lessees,  sublessees 
and  permittees),  to  prohibit  or  restrict, 
directly  or  indirectly,  the  use  of  any  part 
of  the  patented  lands  or  any  of  the 
facilities  whereon  by  any  person 
because  of  such  person's  race,  creed, 
color,  or  national  origin,  tide  shall 
revert  to  the  United  States. 

The  lands  are  not  needed  for  Federal 
purposes.  Leasing  and  later  patenting  is 
consistent  with  current  policies  and 
land  use  planning.  The  estimated  time 
of  lease  issuance  is  May  15,  1997,  with 
patent  issued  when  substantial 
development  takes  place.  The  proposal 
serves  the  public  interest  by  providing 
a  park  and  flood  control  pond. 

Dated:  March  7, 1997. 
foel  E.  Farrell, 

Assistant  District  Manager  for  Lands  and 
Renewable  Resources. 
(FR  Doc.  97-6327  Filed  3-12-97;  8:45  am] 
BILLMOCOOE  4310-FB-P 


[ES-020-1610-00;  FL-ES-BLM-092370-t.B] 

Intent  To  Amend  Rorida  Resource 
IManagement  Plan;  Polk  County,  FL 

AGENCY:  Bureau  of  Land  Management, 
Jackson  District,  Mississippi. 
ACTION:  Notice  of  intent  to  prepare  plan 
amendment. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM).  Jackson  District. 
Mississippi,  is  initiating  the  preparation 
of  a  Plan  Amendment  and 
Environmental  Analysis  (EA).  The 


amendment  is  in  response  to  inquiries 
as  to  the  use  of  a  tract  of  public  land  in 
Polk  County.  Florida.  This  tract  was  not 
identified  as  public  domain  land  during 
preparation  of  the  Florida  Resource 
Management  Plan  (RMP).  which  was 
approved  in  1995.  A  plan  amendment  is 
needed  to  determine  the  future 
disposition  and  management  of  the 
tract.  The  Code  of  Federal  Regulations, 
tide  43,  subpart  1600.  will  be  followed 
for  this  planning  effort.  The  public  is 
invited  to  express  their  comments  on 
the  proposal  to  amend  the  RMP. 
EFFECTIVE  DATE:  Comments  relating  to 
the  identification  of  issues  and  planning 
criteria  for  the  amendment  will  be 
accepted  until  May  1.  1997. 
ADDRESSES:  Comments  should  be  sent  to 
Bruce  Dawson.  District  Manager. 
Jackson  District  Office.  411  Briarwood 
Drive.  Suite  404,  Jackson,  Mississippi 
39206. 

SUPPLEMENTARY  INFORMATION:  The 
planning  area  involves  public  domain 
lands  located  within  Polk  County,  FL, 
described  as: 

Tallahaaaee  Meridian 

T.  28  S.,  R.  28  E.    . 
Sec.  10,  Lot  2. 
The  area  described  contains  22.27  acres. 

The  public  is  invited  to  participate  in 
the  planning  process,  begirming  with 
identification  of  issues  and  planning 
criteria.  Planning  criteria  include 
applicable  laws,  regulations,  and 
policies.  Additional  criteria  will  be 
developed  if  identified  through  public 
participation  activities.  Public 
participation  activities  during  the 
planning  process  will  include 
consultation  with  coimty  and  state 
governmental  entities.  The  plan 
amendment  and  EA  will  be  prepared  by 
an  interdisciplinary  team. 

Complete  records  of  the  planning 
amendment  process  will  be  available  for 
public  review  at  the  Jackson  District 
Office  at  the  address  above. 
Bruce  Dawaon, 
District  Manager. 

(FR  Doc.  97-6254  Filed  3-12-^7;  8:45  am) 
BIUMOCOOC  4310-aMi 


[ES-960-9800-12]  ES-48649,  Group  88. 
Arkansas] 

Notice  of  Rling  of  Plat  of  Survey; 
Arkansas 

The  plat  of  the  dependent  resurvey  of 
the  north,  south  and  east  boundaries, 
and  the  subdivisional  lines  of  Township 
2  South,  Range  24  West,  Fifth  Principal 
Meridian.  Arkansas,  will  be  officially 
filed  in  Eastern  States,  Springfield. 
Virginia  at  7:30  a.m..  on  April  21, 1997. 
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The  survey  was  requested  by  the  U.S. 
Forest  Service. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  April  21, 1997. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy- 
Dated:  March  5, 1997. 
Stephen  G.  Kopach, 
Chief  Cadastral  Surveyor. 
(FR  Doc.  97-6269  Filed  3-12-97;  8:45  am) 
BILLING  COOE  4310-OJ-M 


PD-057-1420-00] 

Idaho:  Rling  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise.  Idaho,  effective  9 
a.m.  March  5,  1997. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  north 
boundary,  subdivisional  lines,  and  of 
the  subdivision  of  section  5,  and  the 
survey  of  lots  12  and  15  in  section  5,  T. 
32  N.,  R.  4  E.,  Boise  Meridian,  Idaho. 
Group  969,  was  accepted,  March  5, 
1997. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
1387  South  Vinnell  Way,  Boise,  Idaho, 
83709-1657. 

Dated:  March  5, 1997. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
(FR  Doc.  97-6376  Filed  3-12-97;  8:45  ami 
BILUNG  COOE  4310-G6-M 


Bureau  of  Reclamation 

Conservation  Advisory  Group,  Yaidma 
River  Basin  Water  Enhancement 
Project,  Yakima,  Washington 

AGENCY:  Bureau  of  Reclamatien, 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  As  required  by  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  the  Conservation 
Advisory  Group,  Yakima  River  Basin 
Water  Enhancement  Project,  Yakima, 
Washington,  established  by  the 


Secretary  of  the  Interior,  will  hold 
public  meetings.  The  purpose  of  the 
Conservation  Advisory  Group  is  to 
provide  technical  advice  and  counsel  to 
the  Secretary  and  the  State  on  the 
structure,  implementation,  and 
oversight  of  Uie  Yakima  River  Basin 
Water  Conservation  Program. 

DATES:  Meetings  will  be  held: 

•  February  12  and  13, 1997.  at  the 
Bureau  of  Reclamation,  1917  Marsh 
Road,  Yakima,  Washington,  9  a.m.  to  4 
p.m. 

•  March  12  and  13,  1997,  at  the 
Bureau  of  Reclamation,  1917  Marsh 
Road,  Yakima,  Washington,  9  a.m.-4 
p.m. 

•  April  17.  18.  and  30. 1997,  at  the 
Bureau  of  Reclamation,  1917  Marsh 
Road,  Yakima,  Washington,  9  a.m.-4 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Walt 
Fite.  Program  Manager.  Yakima  River 
Water  Enhancement  Project.  P.O.  Box 
1749.  Yakima,  Washington  98907;  (509) 
575-5848  extension  267. 
StiPPLEMENTARY  INFORMATKM:  The  Basin 
Conservation  Program  is  structured  to 
provide  economic  incentives  with 
cooperative  Federal,  State,  and  local 
funding  to  stimulate  the  identification 
and  implementation  of  structural  and 
nonstructural  cost-effective  water 
conservation  measures  in  the  Yakima 
River  basin.  Improvements  in  the 
efficiency  of  water  delivery  and  use  will 
result  in  improved  streamflows  for  fish 
and  wildlife  and  improve  the  reliability 
of  water  supplies  for  irrigation. 

Dated:  January  28, 1997. 
James  V.  Cole, 

Manager,  Upper  Columbia  Area  Office. 
(FR  Doc.  97-6368  Filed  3-12-97;  8:45  am) 
MLLMGCOOE  431&-M-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Logir>g  of  Consent  Decree 
Pursuant  to  ttte  Resource 
Conservation  and  Recovery  Act 

Notice  is  hereby  given  that  a  consent 
decree  that  addresses  claims  in  two 
Federal  Court  cases — United  States  v. 
Bethlehem  Steel  Corporation,  Qv.  Act. 
No.  JFM-97-559  (D.Md.)  and  Maryland 
V.  Bethlehem  Steel  Corporation,  Civ. 
Act.  No.  JFM-97-558  (D.Md.)— was 
lodged  on  February  25, 1997. 

Tne  proposed  decree  resolves  the 
claims  of  the  United  States  imder 
section  3008(h)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  6928,  for 
performance  of  studies  and  other 
activities  to  investigate  environmental 
contamination  at  the  Bethlehem  Steel 


plant  at  Sparrows  Point,  Maryland.  The 
decree  also  addresses  claims  brought  by 
the  State  of  Maryland  and  the  Maryland 
Department  of  the  Environment  under 
RCRA  and  State  laws  relating  to  air 
pollution  and  solid  waste  disposal.  The 
decree  obligates  Bethlehem  to  pay  a 
civil  penalty  of  $350,000  to  Maryland 
and,  inter  a/ia,  to  (a)  perform  a 
comprehensive  investigation  of 
contamination  at  the  facility;  (b) 
propose  a  plan  for  cleanup;  (c)  take 
prompt  action  to  address  conditions  that 
pose  a  threat  to  human  health  or  the 
environment;  (d)  reduce  emission  of 
particulate  matter  into  the  air,  (e) 
recycle  large  quantities  of  waste  and 
thereby  reduce  toxic  emissions  from  the 
plant;  and  (f)  improve  management  of 
its  solid  waste  landfills.  The  United 
States  and  the  State  retain  their  legal 
authority  to  require  Bethlehem  to  cany 
out  the  plan  forultimate  cleanup  of  the 
facility. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natiual  Resources  Division.  Department 
of  Justice.  Washington,  DC  20530.  and 
should  refer  to  United  States  v. 
Bethlehem  Steel  Corporation,  DOJ  Ref. 
•90-7-1-830. 

The  proposed  consent  decree  may  be 
examined  at  the  United  States 
Department  of  Justice,  Environment  and 
Natuj^  Resources  Division,  Consent 
Decree  Ubrary,  1120  G  Street,  N.W..  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  fit>m  the  Consent 
Decree  Library,  1120  G  Stieet,  NW.  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $22.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library.  Attachments  to 
the  proposed  consent  decree  can  be 
obtained  for  additional  amount. 

Joel  M.  Grow, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

(FR  Doc.  97-6272  Filed  3-12-97;  8:45  am) 

aaUNG  CODE  4410-1S-M 


Notice  o<  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensh^ 
Environmental  Response, 
Compensation,  and  Uabillty  Act.  42 
U.S.C.  9601  to  9675 

Notice  is  hereby  given  that  a  proposed 
consent  decree  modification  in  United 
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States  V.  Blocksom,  Inc.,  Civil  Action 
No.  3:97C:V0146RM,  was  lodged  on 
February  27.  1997  with  the  United 
States  District  Court  for  the  Northern 
District  of  Indiana,  South  Bend 
Division.  The  proposed  consent  decree 
resolves  the  United  States'  claims 
against  one  settling  defendant  for 
unreimbursed  past  costs  incurred  in 
connection  with  the  Waste,  Inc. 
Superfund  Site  located  in  Michigan 
City,  Indiana  in  return  for  a  total 
payment  of  $50,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natiiral  Resources  Division,  Department 
of  Justice,  Washington,  DC.  20530,  and 
should  refer  to  United  States  v. 
Blocksom.  Inc..  DOJ  Ref.  #  90-11-3- 
1376. 

The  proposed  consent  decree  my  be 
examined  at  the  office  of  the  United 
States  Attorney,  204  South  Main  Street, 
MOl  Federal  Building,  South  Bend, 
Indiana  44601;  the  Region  5  Office  of 
the  Environmental  Protection  Agency, 
77  West  Jackson  Boulevard.  Chicago, 
Illinois  60604;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW..  4th 
Floor.  Washington,  DC.  20005.  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor.  Washington,  DC.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
loel  M.  Grow, 

Chief,  Envimnment  and  Natural  Resources 
Division. 

|FR  Doc.  97-6273  Filed  3-12-97;  8:45  am) 
BUJNQ  CODE  4410-1S-M 


Notice  of  Lodging  of  Consent  Decree 
and  Second  Order  lAodtfying  Consent 
Decree  Pursuarrt  to  the 
Comprehensive  Environmental 
Response,  Compensation  arxJ  Liability 
Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  38  FR  19029,  and 
42  U.S.C.  9622(d),  notice  is  hereby  given 
that  a  proposed  consent  decree  in 
United  States  versus  Renora.  Inc.,  et  al.. 
Civ.  No.  86-3462  (AMW)  was  lodged  on 
February  26, 1997  in  the  United  States 
District  Court  for  the  District  of  New 
Jersey  and  that  a  proposed  consent 
decree  amendment  in  United  States  and 


State  of  New  Jersey  v.  Alcan  Aluminum 
Corp..  et  al..  Civ.  Nos.  88-4646/88-4670 
(NHP)  was  lodged  on  February  11,  1997 
in  the  United  States  District  Court  for 
the  District  of  New  Jersey. 

The  consent  decree  and  second  order 
modifying  consent  decree  both  address 
the  hazardous  waste  contamination  at 
the  Renora  Superfund  Site  in  Edison, 
New  Jersey.  The  consent  decree 
provides  for  the  United  States  to  receive 
at  least  $294,000  in  reimbursement  of 
response  costs  incurred  and  to  be 
incurred  by  EPA  at  the  Site.  The  second 
order  modifying  consent  decree 
provides  for  a  group  of  parties  to 
implement  the  remedial  action  selected 
by  the  Environmental  Protection  Agency 
in  the  Record  of  Decision  for  the  Site 
dated  September  29,  1987,  as  amended 
by  EPA's  ROD  Amendment  for  the  Site 
dated  September  30, 1994. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree  and  proposed  second 
order  modifying  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  D.C.  20530.  and  should 
refer  to  United  States  v.  Renora,  Inc.,  et 
al.  and  United  States  and  State  of  New 
fersey  v.  Alcan  Aluminum  Corp.,  et  al., 
DOJ  Ref.  Nos.  90-1 1-3-1 13  &  113A. 

The  proposed  settlement  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  970  Broad  Street, 
Newark,  New  Jersey;  the  Region  II  Office 
of  the  Environmental  Protection 
Agency,  290  Broadway,  New  York,  New 
York;  and  the  Consent  Decree  Library, 
1120  G  Street.  NW..  4th  Floor. 
Washington.  DC.  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
and  proposed  second  order  modifying 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  N.W..  4th 
Floor,  Washington.  DC.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check 
made  payable  to  the  Consent  Decree 
Library  in  the  amount  of  $10.25  (25 
cents  per  page  reproduction  costs). 
Joel  M.  GroM. 

Section  Chief,  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

|FR  Doc.  97-6274  Filed  3-12-97;  8:45  am] 

BIUJNO  OOOE  4410-1S-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  March  4,  1997,  a  proposed 
Consent  Decree  in  United  States  v.  City 
of  Richmond,  Indiana  Civil  Action  No. 
IP  93-1112-C96-C-0275-S,  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Indiana.  This 
consent  decree  represents  a  settlement 
of  the  United  States'  claims  under  the 
Clean  Air  Act,  42  U.S.C.  7401  et.  seq.. 
and  the  particulate  matter  regulations  of 
the  Indiana  State  Implementation  Plan 
against  the  Cify  of  Richmond,  Indiana, 
doing  business  as  Richmond  Power  & 
Light  ("RPL").  The  claims  relate  to 
RPL's  exceedances  of  particulate  matter 
emission  limits  imposed  by  the  State 
Implementation  Plan  on  RPL's 
Whitewater  Valley  electric  generating 
station  (the  "Whitewater  Plant"), 
located  at  2000  U.S.  Highway  27  South 
in  the  Cify  of  Richmond,  Wayne  Counfy, 
Indiana. 

Under  the  proposed  decree,  RPL 
agrees  to  conduct  stack  tests  annually  at 
the  Whitewater  Plant  and  to  pay 
$200,000  (plus  accrued  interest  from 
January  1,  1996)  to  resolve  the 
injunctive  relief  and  civil-penalfy 
claims  alleged  in  the  complaint  and 
occurring  prior  to  the  lodging  of  the 
proposed  decree. 

The  Depcutment  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  City  of 
Richmond,  Indiana.  D.J.  Ref.  90-5-2-1- 
1869. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Southern  District  of 
Indiana,  U.S.  Courthouse  5th  Floor,  46 
East  Ohio  Street,  Indianapolis.  Indiana; 
at  the  Region  5  Office  of  the 
Environmental  Protection  Agency.  77 
West  Jackson  Street,  Chicago,  Illinois, 
60604-3590,  and  at  the  Consent  Decree 
Library,  1120  G  Street.  NW,  4th  Floor, 
Washington,  DC  20005.  (202)  624-0892. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street.  NW,  4th  Floor,  Washington. 
DC  20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $3.75 
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(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-6276  Filed  3-12-97;  8:45  am] 

BILLJNQ  COOE  4410-1S-M 


[AAG/A  Order  No.i  31  -97] 

Privacy  Act  of  1974;  Privacy  Act 
Systems  of  Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a)  and  Office  of  Management 
and  Budget  Circular  No.  A-130, 
Department  components  have  reviewed 
their  Privacy  Act  systems  of  records  to 
identify  any  minor  changes  that  will 
clarify  and/or  more  accurately  describe 
their  systems  of  records.  As  a  result, 
both  the  Executive  Office  for 
Immigration  Review  and  the 
Immigration  and  Naturalization  Service 
(INS)  are  proposing  changes  to  their 
appendices  of  principal  office 
addresses.  In  addition,  INS  proposes  to 
change  the  name  of  the  "Fee  and 
Application  Receipt  and  Entry  System" 
to  "Computer  Linked  Application 
Information  Management  System." 
Finally,  INS  is  adding  as  a  new  system 
location  an  enrollment  center  for 
accepting  registrations  to  pass  through  a 
preregistered  access  lane  at  the  INS 
checkpoint  in  San  Clemente,  California 
which  is  under  the  jurisdiction  of  the 
INS  San  Diego  Sector  Headquarters 
Office. 

For  public  convenience,  all  changes 
have  been  italicized  and  a  table  of 
contents  precedes  the  republication 
below.  Any  comments  may  be 
addressed  to  Patricia  E.  Neely,  Program 
Analyst,  Information  Management  and 
Securify  Staff,  Justice  Management 
Division,  Department  of  Justice, 
Washington,  DC  20530  (Room  850. 
WCTR  Building). 

Dated:  February  28, 1997. 
StephHi  R.  Colgate. 

Assistant  Attorney  General  for 
Administration. 
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Executive  Office  for  Immigration  Review 

Appendix  to  Executive  Office  for 
Immigration  Review  Systems  of  Records 


JUSTICEnNS-017 

SYSTEM  NAME: 

Global  Enrollment  System  (GES) 
SYSTEM  location: 

Land  border  ports  of  entry  and 
airports  inspection  fiacilities  imder  the 
EKstrict  Offices  of  the  Immigration  and 
Natiualization  Service  (INS)  in  the 
United  States  as  detailed  in  JUSTICE/ 
INS-999;  and  the  Preregistered  Access 
Lane  (PAL)  and  enrollment  center  for 
the  (INS)  checkpoint  in  San  Clemente, 
California  under  the  INS  San  Diego 
Sector  Headquarters  Office. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 
SVSTBI: 

United  States  citizens  and  lawful 
permanent  residents  of  the  United 
States  as  determined  eligible  by  the 
Commissioner  of  the  INS  who  apply  to 
use  any  form  of  automated  or  other 
expedited  inspection  for  verifying 
eligibilify  to  cross  the  borders  into  the 
United  States,  or  to  register  to  pass 
through  the  PAL  at  the  INS  checkpoint 
in  San  Clemente,  Calfomia. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBI: 

The  system  will  contain  application 
data  such  as  full  name,  place  and  date 
of  birth,  sex,  addresses,  telephone 
numbers,  country  of  citizenship,  alien 
registration  number  (if  applicable), 
biometric  data,  driver's  license  number 
and  issuing  state  or  province,  the  make, 
model,  color,  year,  license  number  and 
license  issuing  state  or  province  of  the 
applicant's  vehicle,  the  name  and 
address  of  the  vehicle's  registered 
owners  if  different  from  the  applicant, 
and  the  amount  of  fee  paid.  The 
application  will  also  include  such 
information  as  the  frequency  of  border 
crossings,  and  the  most  frequent  reason 
for  crossing  the  border,  together  with  an 
indication  bom  the  individuals  as  to 
whether  he  or  she  has  been  arrested  or 
convicted  of  any  violations  of  law.  In 
addition,  the  file  may  contain  a  brief 
notation  indicating  that  (1)  through  an 
independent  check  of  other  law 
enforcement  agency  systems,  INS 
determined  that  the  applicant  had  been 
convicted  of  a  specific  violation(s)  of 
law  (a  finding  which  could  prompt 
denial  of  the  application)  or  (2)  through 
a  random  inspection,  INS  identified  a 
specific  violation(s)  of  law  which 
provided  cause  to  remove  the  individual 
from  the  program.  Finally,  the  file  will 
contain  letters  to  the  applicants 
indicating  the  disposition  of  their 
applications. 


AUTHORTPr  FOR  MAWTBIANCC  OF  THE  SYSTEM: 
8  U.S.C.  1101, 1103. 1201. 1304.  and 
1356  (Pub.  L.  No.  101-515.  103-121. 
103-217). 

PURPOSE(S): 

Information  in  this  system  is  used  to 
adjudicate  applications  (1)  to  enter  the 
United  States  by  any  available  form  of 
automated  or  other  expedited 
inspection,  including  that  offered  to 
travelers  arriving  in  the  United  States 
via  dedicated  commuter  lanes,  to 
pedestrians  and  vehicles  arriving  at 
remote  ports  of  entry,  to  pedestrians  and 
vehicles  arriving  at  other  lands  borders, 
and  to  air  travelers;  and  (2)  to  pass 
throu^  the  PAL  at  the  INS  checkpoint 
in  San  Clemente,  CA.  Alternative 
methods  of  inspection  have  been 
established  to  reduce  delays  by  allowing 
low-risk  frequent  border  crossers  and 
users  of  the  San  Clemente  checkpoint 
who  hAve  been  pre-screened  and  pre- 
authorized,  to  enter  the  United  States 
subject  only  to  some  form  of  automated 
inspection  and  random  inspections. 

ROUTINE  USERS  OF  RECORDS  MAWTAMED  M  THE 
SYSTEM,  MCUIOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  information  contained  in 
this  system  of  records  may  be  disclosed 
to  the  following: 

A.  To  FedercU,  State,  and  local 
govenunent  agencies,  foreign 
governments,  individuals,  and 
organizations  during  the  coiirse  of 
investigation  in  the  processing  of  a 
matter  or  a  proceeding  within  the 
purview  of  the  immigration  and 
nationaiify  laws,  to  elicit  information 
required  by  the  INS  to  cany  out  its 
functions  and  statutory  mandates. 

B.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  law 
(whether  civil,  criminal  or  regulatory  in 
natiu«),  to  the  appropriate  agency 
(whether  Federal,  State,  local  or 
foreign),  charged  with  the  responsibilify 
of  investigating  or  prosecuting  such 
violations  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regulation  or  order  issued  pursuant 
thereto. 

C.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  the 
law  of  another  nation  (whether  civil, 
criminal  or  regulatory  in  nature),  to  the 
appropriate  foreign  government  agency 
charged  with  the  responsibilify  of 
investigating  or  prosecuting  such 
violations  or  with  enforcing  or 
implementing  such  laws,  and  to 
international  organizations  engaged  in 
the  collection  and  dissemination  of 
intelligence  concerning  criminal 
activity. 

D.  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
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the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

E.  To  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

pouoes  ano  practices  for  storing, 
retrieving,  accessing,  retaining,  ano 
disposing  of  records  in  the  system: 

storage: 

These  records  are  stored  in  manila 
folders  and  on  hard  disk  and  diskette. 

retrievabiuty: 

These  records  are  retrieved  by  name, 
address,  and/or  vehicle  license  number. 

SAFEGUARDS: 

INS  ofBces  are  located  in  buildibg 
under  guard  and  access  to  the  premises 
is  by  official  identification.  Personal 
computers  are  accessed  by  user 
identification  and  password  levels  to 
assure  that  accessibility  is  limited  to 
persons  having  a  need-to-know. 
Similarly,  paper  records  are  protected 
firom  unauthorized  access  in  locked 
files. 

RETENTKM  AND  DtSPOSAL: 

(a)  Destroy  all  records  three  years  after 
the  dedicated  commuter  lane  permit 
expires  or  three  years  after  the  denial  of 
an  application  or  removal  of  an 
individual  from  the  program,  (b) 
Litigation  records  will  be  destroyed 
three  years  after  resolution  or  court 
decision.  At  the  end  of  the  three  years, 
automated  records  will  be  erased,  and 
paper  records  will  be  destroyed  by 
shredding. 

SVSrai  HANAQEIHS)  AND  ADDRESS: 

Assistant  Commissioner,  Inspections, 
425  I  Street,  NW.  Washington.  DC 
20536. 

NOrmCATION  PROCEDURE: 

Address  your  inquiries  to  the  Port 
Director  or  Border  Patrol  Chief  [if 
known)  or  to  the  system  manager 
identified  above. 

RECORDS  ACCESS  PROCEDURES: 

Make  all  requests  for  access  in  writing 
to  the  Freedom  of  Information  Act/ 
Privacy  Act  (FOIA/PA)  Officer  at  the 
nearest  INS  Officer,  or  in  the  INS  office 
maintaining  the  desired  records  (if 
known)  by  using  the  List  of  JUSTICE/ 
INS-999,  published  in  the  Federal 
Register.  Clearly  mark  the  envelope  and 
letter  "Privacy  Act  Request."  Provide 
the  A-file  number  and/or  the  full  name 
and  date  of  birth,  with  a  notarized 


signature  of  the  individual  who  is  the 
subject  of  the  records,  and  a  return 
address. 

CONTESTINO  RECORD  PROCEDURE: 

Direct  all  requests  to  contest  or  amend 
information  in  the  record  to  the  FOIA/ 
PA  Officer  at  one  of  the  addresses 
identified  above.  State  clearly  and 
concisely  the  information  being 
contested,  the  reason  for  contesting  it, 
and  the  proposed  amendment  thereof. 
Clearly  mark  the  envelope  and  letter 
"Privacy  Act  Request."  Provide  the  A- 
file  number  and/or  the  full  name  and 
date  of  birth,  with  a  notarized  signature 
of  the  individual  who  is  subject  of  the 
records,  and  a  return  address. 

RECORD  SOURCE  CATEGORIES: 

The  primary  source  of  information  is 
the  application.  Other  law  enforcement 
records  systems  may  be  used  as  sources. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT. 

None. 
JUSTICEnNS-013 
SYSTEM  NAME: 

Computer  Linked  Application 
Information  Management  System 
(CLAIMS). 

SYSTEM  LOCATION: 

Immigration  and  Naturalization 
Service  (INS)  Headquarters,  Regional 
Service  Centers,  District  Offices  and 
sub-offices  as  detailed  in  Justice/INS- 
999. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed 
applications  or  petitions  for  benefits 
under  the  Inunigration  and  Nationality 
Act,  as  amended,  and/ or  who  have 
submitted  fee  payments  with  such 
applications  or  petitions;  individuals 
who  have  paid  fees  for  access  to  records 
under  the  Freedom  of  Information/ 
Privacy  Acts  (FOIA/PA);  individuals 
who  have  posted  a  bond  and  related  fees 
with  INS;  and  individuals  who  have 
refunded  money  to  INS. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBI: 

Information  while  identifies 
individuals  named  above,  e.g.,  name 
and  address,  date  of  birth,  and  tdien 
registration  number.  Records  in  the 
system  may  also  include  such 
information  as  date  dociunents  were 
filed  or  received  in  INS,  status,  location 
of  record,  FOIA/PA  or  other  control 
number  when  applicable,  fee  receipt 
data,  and  posted  bond  data. 

AUTHORTTY  FOR  MAVfTENANCE  OF  THE  SYSTBI: 
8  U.S.C.  1103;  8  U.S.C.  1363;  and  31 
U.S.C.  3512. 


PURPOSE: 

This  system  will  enable  INS  to 
determine  the  status  of  pending 
applications  and  petitions  for  benefits; 
to  account  for  and  control  the  receipt 
and  disposition  of  any  fees  or  refunds 
collected,  including  those  which 
accompany  applications,  petitions, 
posted  bonds,  and  FOIA/PA  requests; 
and  to  locate  related  files  and  respond 
to  inquiries  about  these  records. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

No  external  disclosure  will  be  made 
bom  this  system.  The  system  will  be 
used  by  employees  as  indicated  under 
"Piupose  of  the  System." 

POUCIES  AND  PRACTKES  FOR  STORING 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  stored  on  magnetic 
disks  and  tape. 

RETRIEVABILrrY: 

Records  may  be  retrieved  by  name  of 
the  individuals  covered  by  the  system; 
and  by  fee  receipt  number. 

SAFEGUARDS: 

Records  are  safeguarded  in 
accordance  with  Department  of  Justice 
rules  and  procedures.  INS  offices  are 
located  in  buildings  tuider  security 
guard,  and  access  to  premises  is  by 
official  identification.  Offices  are  locked 
during  non-duty  hours.  Access  to  this 
system  is  obtained  through  remote 
terminals  which  require  the  use  of 
restricted  passwords  and  a  user  ID. 

RETENTION  ANO  DISPOSAL: 

Records  are  archived  off-line  for  an 
indefinite  period  one  year  after  the  final 
action.  A  disposition  schedule  for 
archived  records  is  pending. 

SYSTBM  MANAGER(S)  ANO  ADDRESS: 

Director,  Service  Center  Operation, 
Immigration  and  Naturalization  Service. 
425  I  Street  NW..  Washington,  DC 
20536. 

NOT1FICATKM  PR0Ca)URE: 

Inquiries  should  be  addressed  to  the 
system  manager. 

RECORD  ACCESS  PROCEDURE: 

Make  all  requests  for  access  in  writing 
to  the  FOL\/PA  Officer  at  any  CMS 
office.  Clearly  mark  the  envelope  and 
letter  "Privacy  Act  Request."  Depending 
on  the  type  of  record,  provide  the  name 
and  date  of  birth  of  the  applicant,  name 
of  petitioner  or  FOIA/PA  requester, 
alien  registration  number  of  beneficiary 
and  receipt  number  to  assist  in  locating 
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and/or  verifying  the  identify  of  the 
record.  For  your  convenience,  INS  Form 
G-639,  Freedom  of  Information  Act 
Privacy  Act  Request,  may  be  obtained 
from  the  nearest  INS  office  and  used  to 
submit  a  request. 

CONTESTMO  RECORDS  PROCEDURE: 

Direct  all  requests  to  contest  or  amend 
information  to  the  FOL\/PA  Officer  at 
any  INS  office.  State  clearly  and 
concisely  the  information  being 
contested,  the  reason  for  contesting  it, 
and  the  proposed  amendment  thereof. 
Clearly  mark  the  envelope  "Privacy  Act 
Amendment  Request."  The  record  mu&t 
be  identified  in  the  same  manner  as 
described  for  making  a  request  for 
access. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
of  records  is  obtained  fitim  the 
individuals  covered  by  the  system. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
JUSTICEnNS-999 

SYSTBI  NAME: 

INS  Appendix:  List  of  principal 
offices  of  the  Inunigration  and 
Naturalization  Service. 

Headquarters:  Immigration  and 
Naturalization  Service;  425  "I"  Street 
NW.,  Washington,  DC  20536. 

Regional  Offices:  Eastern  Regional 
Office,  70  Kimball  Avenue  South, 
Burlington,  VT  05403^813. 

Central  Regional  Office,  Fort  Snelling 
Fed.  Bldg..  Room  400,  Twin  Cities,  MN 
55111-4007. 

Western  Regional  Office,  P.O.  Box 
30080,  Laguna  Niguel,  CA  92607-0080. 

Regional  Service  Centers:  Eastern 
Service  Center,  75  Lower  Welden  Street, 
St.  Albans,  VT  05479-001. 

Northern  Service  Center,  850  S  Street. 
Lincohi,  NE  68508-1619. 

Southern  Service  Center,  P.O.  Box 
152122,  Irving.  TX  75015-0212. 

Western  Service  Center.  Post  Office 
Box  30040.  Laguna  Niguel,  CA  92607- 
0040. 

Administrative  Center:  Eastern 
Administrative  Center,  70  Kimball 
Avenue,  Burlington,  VT  05403-6813. 

Southern  Administrative  Center,  7701 
North  Stemmons  Freeway,  Dallas,  TX 
75247-998. 

Northern  Administrative  Center.  Fort 
Snelling  Fed.  Bldg..  Room  480,  Twin 
Cities.  MN  55111. 

Western  Administrative  Center,  24000 
Avila  Road,  Laguna  Niguel,  CA  92677- 
8080. 

District  Offices  in  the  United  States: 


Anchorage  District  Office.  Michaelis 
Building,  Suite  102,  620  East  10th 
Avenue,  Anchorage,  AK  99501-3708. 

Atlanta  District  Office.  77  Forsyth 
Street.  SW..  Room  284,  AUanta.  GA 
30303. 

Baltimore  District  Office,  Equitable 
Bank  Center,  12th  Floor,  Tower  One, 
100  South  Charles  Street.  Baltimore,  MD 
21210. 

Boston  District  Office.  JFK  Federal 
Building,  Government  Center.  Boston. 
MA  02203. 

Buffalo  District  Office.  68  Court 
Street,  Buffalo,  NY  14202. 

Chicage  District  Office,  10  West 
Jackson  Boulevard,  Second  Floor, 
Chicago,  IL  60604. 

Cleveland  District  Office,  Anthony  J. 
Celebreze,  Federal  Office  Building,  1240 
East  9th  Street,  Room  1917,  Cleveland, 
OH  44199. 

Dallas  District  Office,  8101  North 
Steiiunons  Freeway,  Dallas,  TX  75247. 

Denver  District  Office,  4730  Paris 
Street,  Albrook  Center,  Denver,  CO 
80239-2804. 

Detroit  District  Office  Federal 
Building,  333  Mt.  Elliott  St,  Detroit.  MI 
48207. 

El  Paso  District  Office,  1545  Hawkins 
Blvd.,  Suite  170,  El  Paso.  TX  79925. 

Harlingen  District  Office,  2102  Teege 
Road,  Harlingen,  TX  78550. 

Helene  District  Office  Federal 
Building,  Room  512,  301  South  Park, 
Drawer  10036,  Helene.  MT  59626. 

Honolulu  District  Office,  595  Ala 
Moana  Boulevard,  Honolulu,  HI  96813. 

Houston  District  Office.  509  North 
Belt,  Houston,  TX  77060. 

Kansas  District  Office,  9747  N. 
Connant  Avenue,  Kansas  City,  MO. 

Los  Angeles  EKstrict  Office,  300  North 
Los  Angeles  Street,  Los  Angeles.  CA 
90012. 

Miami  District  Office,  7880  Biscayne 
Boulevard,  Miami,  FL  33138. 

Newark  District  Office  Federal 
Building,  970  Broad  Street,  Newark.  NJ 
07102. 

New  Orleans  District  Office  Postal 
Services  Bldg.,  Room  T-8005.  701 
Loyola  Ave.,  New  Orleans,  LA  70113. 

New  York  District  Office.  26  Federal 
Plaza,  New  York,  NY  10278. 

Omaha  District  Office,  3736  South 
132nd  Street,  Omaha,  NE  68144. 

Philadelphia  District  Office.  1600 
Callowhill  Street.  Philadelphia.  PA 
19130. 

Phoenix  District  Office,  2035  North 
Centi^  Avenue.  Phoenix,  AZ  85004. 

Portland  Maine  District  Office,  739 
Warren  Avenue,  Portland,  ME  04103. 

Portland  Oregon  District  Office, 
Federal  Office  Building,  511  NW., 
Broadway,  PorUand,  OR  97209. 

San  Antonio  District  Office,  8940 
Four  Winds,  San  Antonio.  TX  78239. 


San  Diego  District  Office,  880  Front 
Street,  San  Diego,  92188. 

San  Francisco  District  Office,  630 
Sansome  Street,  Appraisers  Building, 
San  Francisco,  CA  94111. 

San  Juan  District  Office,  PO  Box 
365068,  San  Juan,  PR  00936-5.068. 

Seattle  District  Office,  815  Airport 
Way  South,  Seattle,  WA  98134. 

St.  Paul  District  Office,  2901  Metro 
Drive,  Suite  100  Bloomington,  MN 
55425. 

Washington,  DC  District  Office,  4420 
North  Fairfax  Drive,  Arlington,  VA 
22203. 

Suboffices  (Files  Control  Offices)  in 
the  United  States: 

Agana  Office,  Pacific  News  Building, 
Room  801,  238  Archbishop  Floras 
Street,  Agana,  GU  96910. 

Albany  Office,  James  T.  Foley  Federal 
Courthouse,  445  Broadway,  Room  220, 
Albany.  NY  12207. 

Charlotte  Office,  6  Woodlawn  Green. 
Suite  138,  Charlotte,  NC  28217. 

Charlotte  Amalie  Office,  Federal 
District  Court  Bldg.,  PO  Box  610, 
Charlotte  Amalie,  St.  Thomas,  VI  00801. 

Cincinnati  Office,  J.W.  Peck  Federal 
Building,  550  Main  Street,  Room  8525, 
Cincinnati,  OH  45202. 

El  Paso  Intelligence  Center,  SSG  Sims 
Street,  Building  11339,  El  Paso.  TX 
79918-5100. 

Hartford  Office,  Ribicoff  Building,  450 
Main  Street,  Hartford,  CT  06103-3060. 

Indianapolis  Office,  Gateway  Plaza, 
950  North  Meridian.  Suite  400, 
Indianapolis,  IN  46204. 

Las  Vegas  Office,  3373  Pepper  Lane, 
Las  Vegas,  NV  89120-2739. 

Memphis  Office,  245  Wagner  Place, 
Suite  250,  Memphis,  TN  38103-3800. 

Milwaukee  Office  Federal  Building, 
Room  186,  517  East  Wisconsin  Avenue, 
Milwaukee,  WI  53202. 

Norfolk  Office,  Norfolk  Federal 
Building,  200  Granby  Mall,  Room  439, 
Norfolk,  VA  23510. 

Pittsburg  Office,  314  Federal  Building, 
1000  Liberty  Avenue,  Pittsburgh,  PA 
15222. 

Providence  Office,  Federal  Building 
U.S.  Post  Office,  Exchange  Terrace. 
Providence,  RI  02903. 

Reno  Office.  1351  Corporate  Blvd., 
Reno.  NV  89502. 

St.  Albans  Office,  PO  Box  328,  St. 
Albans,  VT  05478. 

St  Louis  Office,  R.A.  Young  Federal 
Building,  1222  Spruce  Street,  Room 
1.100,  St.  Louis,  MO  63101-2815. 

Salt  Lake  Qty  Office.  230  West  400 
South  Street.  Salt  Lake  Qty.  UT  84101. 

Spokane  Office,  U.S.  Courthouse 
Building,  Room  691,  Spokane,  WA 
99201. 

Border  Patrol  Sector  Headquarters: 
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Blaine  Sector  Headquarters,  1590  "H" 
Street,  PO  Box  3529,  Blaine.  WA  98231 
Blaine,  WA  98230. 

Buffalo  Sector  Headquarters,  231 
Grand  Island  Boulevard,  Tonawanda, 
NY  14150. 

Del  Rio  Sector  Headqiiarters,  Qualia 
Drive,  PO  Box  2020,  Del  Rio.  TX  78840. 

Detroit  Sector  Headquarters,  PO  Box 
32639,  Detroit,  MI  48232. 

El  Centre  Sector  Headquarters,  1111 
North  Imperial  Avenue,  El  Centro,  CA 
92243. 

El  Paso  Sector  Headquarters,  PO  Box 
9578.  El  Paso,  TX  79986. 

Grand  Forks  Sector  Headquarters, 
2320  South  Washington  Street,  Grand 
Forks,  ND  58201. 

Harve  Sector  Headquarters,  2605  5th 
Avenue,  SE,  Harve,  MT  59501. 

Houlton  Sector  Headquarters,  Rt.  1 
Calais  Rd.,  PO  Box  706.  Houlton.  ME 
04730. 

Laredo  Sector  Headquarters,  PO  Box 
207.  W.  Del  Mar  Boulevard,  Laredo,  TX 
78041. 

Livermore  Sector  Headquarters,  6102 
9th  St.,  Dublin,  CA  94268. 

Marfa  Sector  Headquarters.  PO  Box 
"I".  300  Madrid  Street,  Marfa,  TX 
79843. 

Mayaguez  Sector  Headquarters,  Box 
467.  Ramey,  PR  00604. 

McAllan  Sector  Headquarters,  PO  Box 
1179.  2301  South  Main  Street,  McAllen, 
TX  78503. 

Miami  Sector  Headquarters,  PO  Box 
8909.  7201  Pembroke  Rd..  Pembroke 
Pines.  FL  33023. 

New  Orleans  Sector  Headquarters,  PO 
Box  6218.  3819  Patterson  Drive,  New 
Orleans,  LA  70114. 

San  Diego  Sector  Headquarters  3752 
Beyer  Blvd..  San  Ysidro  CA  92073. 

Spokane  Sector  Headquarters.  North 
10710  Newport  Highway,  Spokane,  WA 
99218. 

Swanton  Sector  Headquarters,  Grand 
Avenue,  Swanton,  VT  05488. 

Tucson  Sector  Headquarters,  1970 
West  Ajo  Way,  Tucson,  AZ  85713. 

Yuma  Sector  Headquarters,  350  First 
Street,  Box  2708  Yuma,  AZ  85364. 

Border  Patrol  Academy: 

DOJ/INS  (FLETC)  Artesia.  1300  West 
Richey  Avenue.  Artesia,  NM  88210. 

Officer  Development  and  Training 
Facility,  Building  64  FLETC  Glynco,  GA 
31524. 

District  Offices  in  Foreign  Countries: 

Bangkok  District  Office,  U.S. 
Immigration  and  Naturalization  Service, 
c/o  American  Embassy,  Box  12,  APO 
San  Francisco,  CA  96346. 

Mexico  District  Office,  U.S. 
Immigration  and  Naturalization  Service, 
c/o  American  Embassy,  Room  118,  PO 
Box  3087.  Laredo,  TX  78044. 

Rome  District  Office.  U.S. 
Immigration  and  Naturalization  Service, 


c/o  American  Embassy,  APO  New  York, 
NY  09794. 

Suboffices  (Files  Control  Offices)  in 
Foreign  Countries: 

Athens  Office,  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
Embassy,  Athens,  Greece,  PSC  108  Box 
25  APO  AE  09842. 

Frankfurt  Office,  U.S.  Immigration 
and  Naturalization  Service,  American 
Consulate  General,  Frankfurt,  Unit 
25401  APO  AE  09213. 

Guadalajara  Office,  U.S.  Immigration 
and  Naturalization  Service,  Box  3088, 
Guadalajara  Laredo.  TX  70844-3088. 

Hong  Kong  Office,  U.S.  Immigration 
and  Naturalization  Service,  c/o 
American  Consulate  General,  Hong 
Kong,  PSC  464,  Box  30,  FPO  AP  96522- 
0002. 

London  Office,  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
Embassy,  London,  England,  PSC  801, 
Box  06,  FPO  AE  09498-4006. 

Mexico  Office,  U.S.  Inunigration  and 
Naturalization  Service,  c/o  American 
Embassy,  Mexico  City,  Mexico,  PO  Box 
3087,  Room  118,  Laredo,  TX  78044. 

Monterrey  Office,  U.S.  Immigration 
and  Naturalization  Service,  c/o 
American  Consulate.  PO  Box  3098, 
Laredo,  TX  78044-3098. 

Moscow  Office,  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
Embassy,  Moscow.  USSR.  PSC  77,  APO 
AE  09721. 

Nairobi  Office,  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
Embassy,  Nairobi,  Kenya  Unit  64100, 
Box  21,  APO  AE  09831-4100. 

New  Delhi  Office.  U.S.  Immigration 
and  Naturalization  Service,  c/o 
American  Embassy,  New  Delhi,  India, 
Department  of  State,  Washington,  DC 
20521-9000. 

Rome  Office,  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
Embassy.  Rome,  Italy,  PSC  59,  APO  AE 
09624. 

Seoul,  Korea  Office,  U.S.  Immigration 
and  Naturalization  Service,  c/o 
American  Embassy,  Seoul,  Korea  Unit 
15550,  APO  AP  96205-0001. 

Shannon  Office,  U.S.  Inunigration  and 
Naturalization  Service,  c/o  AER- 
RL\NTA,  Attn:  Port  Director,  Shannon 
Airport,  Shannon,  Co,  Clare,  Ireland. 

Singapore  Office,  U.S.  Inunigration 
and  Naturalization  Service,  c/o 
American  Embassy,  Singapore,  FPO  AP 
96534. 

Tijuana  Office,  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
Consulate  General,  Tijuana,  PO  Box 
439039,  San  Diego,  CA  92143-9039. 

Vienna  Office,  U.S.  Immigration  and 
Natiualization  Service,  c/o  American 
Embassy,  Vienna.  Austria  Unit  27937, 
Box  21,  APO  AE  09222. 


JUSnCE/EOIR-OM 

systbiname: 

Appendix  to  Executive  Office  for 
Inunigration  Review  System  of  Records. 

EOni  field  offices  {ue  located  as 
follows: 
Executive  Office  for  Immigration 

Review,  Immigration  Coiut,  901  N. 

Stuart  Street,  Room  1300,  Arlington, 

VA  22203. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  101 

Marietta  Street,  Suite  2702,  AUanta. 

GA  30303. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  U.S. 

Appraisers  Bldg.,  103  South  Gay 

Street,  Room  702,  Baltimore,  MD 

21202. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  JFK 

Federal  Building,  15  New  Sudbury 

Street,  Room  320,  Boston,  MA  02203. 
Executive  Office  for  Immigration 

Review,  Immigration  Court.  515  11th 

Street  West.  Bldg.  A.  Room  300. 

Bradenton.  FL  34205 
Executive  Office  for  Inunigration 

Review,  Immigration  Court,  130 

Delaware  Avenue,  Suite  410,  Buffalo, 

NY  14202. 
Executive  Office  for  Immigration 

Review,  Inunigration  Court,  Federal 

Building,  Room  646,  536  South  Clark 

Street,  Chicago,  IL  60605-1521. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  Main 

Tower,  Suite  700,  1200  Main  Street, 

Dallas,  TX  75202. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  Byron  G. 

Rogers  Federal  Building,  1961  Stout 

Street,  Room  1403,  Denver,  CO  80294. 
Executive  Office  for  Immigration 

Review.  Immigration  Court,  Brewery 

Park  n.1155  Brewery  Park  Blvd.. 

Suite  450,  Detroit.  MI  48207 
Executive  Office  for  Inunigration 

Review,  Immigration  Court,  1115  N. 

Imperial  Avenue,  1st  Floor,  El  Centro, 

CA  92243. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  1545 

Hawkins  Blvd.,  Suite  205,  El  Paso,  TX 

79925. 
Federal  Detention  Center,  1705  East 

Hanna  Road,  Suite  366,  Eloy,  AZ 

85231. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  3260 

North  Pinal  Parkway  Avenue, 

Florence.  AZ  85232. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  GSA 

Center,  651  Federal  Drive.  Suite  111- 

14,  Guaynabo,  PR  00965. 
Executive  Office  for  Inunigration 

Review,  Immigration  Court, 
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Immigration  Court,  201  East  Jackson 

St..  Harlingen,  TX  78550. 
Executive  Office  for  Immigration 

Review,  Immigration  Court.  AA 

Ribicoff  Bldg  &■  Courthouse,  450  Main 

St..  Room  509.  Hartford,  CT  06103. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  2320  La 

Branch  Street,  Room  2235,  Houston, 

TX  77004. 
Houston  Service  Processing  Center,  15850 

Export  Plaza  Drive,  Houston,  TX  77032 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  2409 

LaBrucherie  Rd,  Imperial,  CA  92251 
Laredo  Contract  Facility,  Route  4,  PO 

Box  125A,  Laredo,  TX  78041. 
Laredo  Service  Processing  Center,  PO 

Box  440110,  Laredo,  TX  78044-0110. 
Executive  Office  for  Immigration 

Review.  Immigration  Court,  Alan 

Bible  Federal  Bldg..  600'Las  Vegas 

Blvd..  South.  Room  410.  Las  Vegas. 

NV  89101 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  300  N. 

Los  Angeles  Street,  Room  2001 ,  Los 

Angeles,  CA  90012. 
Port  Isabel  Service  Processing  Center, 

Route  3,  Box  341,  Building  37,  Los 

Fresnos.  TX  78566. 
Executive  Office  for  Immigration 

Review,  Immigration  Coiul,  155  S. 

Miami  Avenue,  Room  800,  Miami,  FL 

33130. 
Krome  North  Service  Processing  Center, 

18201  SW.  12th  Stiwt.  Miami.  FL 

33194. 
Ulster  Correctional  Facility,  Berme  Road,  PO 

Box  800,  Napanoch,  NY  12458. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  970 

Broad  Street,  Room  1135,  Newark,  NJ 

07102. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  26 

Federal  Plaza,  Room  10-1000,  New 

York,  NY  10278. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  201 

Varick  Street,  Room  1140,  New  York, 

NY  10014. 
Federal  Deportation  Center,  Immigration 

Court,  1900  East  Whately  Rd., 

Oakdale,  LA  71463. 
Executive  Office  for  Immigration 

Review.  Immigration  Court,  1600 

Callowhill  St.,  Room  530, 

Philadelphia,  PA  19130. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  Federal 

Building,  230  North  First  Avenue. 

Room  3114,  Phoenix,  AZ  85025. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  U.S.  Post 

Office/Courthouse  Building,  615  E. 

Houston  Street.  Room  598,  San 

Antonio,  TX  78205-2040. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  401  West 


A  Street.  Suite  800.  San  Diego,  CA 

92101-7904. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  550 

Kearny  Street,  Suite  800,  San 

Francisco,  CA  94108. 
INS  San  Pedro  Service  Processing 

Center,  2001  Seaside  Avenue.  Room 

136,  San  Pedro,  CA  90731. 
Executive  Office  for  Inunigration 

Review,  Inunigration  Court,  Key 

Tower  Building,  Suite  2500, 1000 

Second  Avenue,  Seattie,  WA  98104. 

JUSnCE/EOIR— 9M 

SYSTEM  name: 

Appendix  to  Executive  Office  for 

Immigration  Review  System  of  Records. 
EOIR  field  offices  are  located  as 

follows: 

Executive  Office  for  Immigration 
Review,  Inunigration  Court,  901  N. 
Stuart  Street,  Room  1300,  Arlington, 
VA  22203. 

Executive  Office  for  Immigration 
Review,  Immigration  Court,  101 
Marietta  Street,  Suite  2702,  Atianta, 
GA  30303. 

Executive  Office  for  Immigration 
Review,  Immigration  Court,  U.S. 
Appraisers  Bldg.,  103  South  Gay 
Street,  Room  702,  Baltimore,  MD 
21202. 

Executive  Office  for  Immigration 
Review,  hnmigration  Court,  JFK 
Federal  Building,  15  New  Sudbury 
Street,  Room  320,  Boston,  MA  02203. 

Executive  Office  for  Immigration 
Review,  Immigration  Court,  515  11th 
Street  West,  Bldg.  A,  Room  300. 
Bradenton,  FL  34205. 

Executive  Office  for  Immigration 
Review,  Immigration  Court,  130 
Delaware  Avenue,  Suite  410,  Buffalo, 
NY  14202. 

Executive  Office  for  hnmigration 
Review,  Immigration  Court,  Federal 
Building,  Room  646,  536  South  Clark 
Street,  Chicago,  IL  60605-1521. 

Executive  Office  for  Immigration 
Review,  Immigration  Court,  Main 
Tower.  Suite  700. 1200  Main  Street. 
Dallas.  TX  75202. 

Executive  Office  for  Immigration 
Review,  Immigration  Coiul,  Byron  G. 
Rogers  Federal  Building,  1961  Stout 
Street,  Room  1403,  Denver,  CO  80294. 

Executive  Office  of  Immigration  Review, 
Immigration  Court,  Brewery  Park  11, 
1155  Brewery  Park  Blvd.,  Suite  450, 
Detroit,  MI  48207. 

Executive  Office  for  Immigration 
Review,  Immigration  Court,  1115  Ni 
Imperial  Avenue,  1st  Floor,  El  Centro, 
CA  92243. 

Executive  Office  for  Immigration 
Review,  Immigration  Court,  1545 
Hawkins  Blvd.,  Suite  205,  El  Paso.  TX 
79925. 


Federal  Detention  Center,  1705  East 

Haima  Road,  Suite  366,  Eloy,  AZ 

85231. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  3260 

No^  Pinal  Parkway  Avenue, 

Florence,  AZ  85232. 
Executive  Office  for  Immigration 

Review,  Inunigration  Court,  GSA 

Center,  651  Federal  Drive,  Suite  111- 

14,  Guaynabo,  PR  00965. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  201  East 

Jackson  St.,  Harlington,  TX  78550. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  AA 

Ribicoff  Bldg  &  Courthouse,  450  Main 

St.,  Room  509,  Hartford.  CT  06103. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  2320  La 

Branch  Street,  Room  2235,  Houston, 

TX  77004. 
Houston  Service  Processing  Center, 

15850  Export  Plaza  Drive,  Houston, 

TX  77032. 
Executive  Office  for  Inunigration 

Review.  Inunigration  Court,  2409 

LaBrucherie  Rd,  Imperial,  CA  92251. 
Laredo  Contract  Facility,  Route  4,  P.O. 

Box  125A,  Laredo,  TX  78041. 
Laredo  Service  Processing  Center,  P.O. 

Box  440110,  Laredo,  TX  78044-0110. 
Executive  Office  for  Immigration 

Review.  Immigration  Court.  Alan 

Bible  Federal  Bldg..  600  Las  Vegas 

Blvd..  South,  Room  410,  Las  Vegas, 

NV  89101. 
Executive  Office  for  Immigration 

Review,  Immigration  Coiul,  300  N. 

Los  Angeles  Street,  Room  2001,  Los 

Angeles,  CA  90012. 
Port  Isabel  Service  Processing  Center, 

Route  3,  Box  341,  Building  37,  Los 

Fresnos,  TX  78566. 
Executive  Office  for  Immigration 

Review,  Inunigration  Court,  155  S. 

Miami  Avenue,  Room  800,  Miami,  FL 

33130. 
Krome  North  Service  Processing  Center, 

18201  SW.  12th  Street,  Miami,  FL 

33194. 
Ulster  Correctional  Facility,  Berme 

Road,  P.O.  Box  800,  Napanoch,  NY 

12458. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  970 

Broad  Street,  Room  1135.  Newark,  NJ 

07102. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  26 

Federal  Plaza,  Room  10-1000,  New 

York.  NY  10278. 
Executive  Office  for  Immigration 

Review,  Immigration  Court,  201 

Varick  Street,  Room  1140,  New  York, 

NY  10014. 
Federal  D^>ortation  Center.  Immigration 

Court.  1900  East  Whately  Rd., 

Oakdale,  LA  71463. 
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Executive  Office  for  Immigration 
Review,  Immigration  Court,  1600 
Calhwhill  St..  Room  530, 
Philadelphia,  PA  19130. 

Executive  Office  for  Immigration 
Review,  Immigration  Court,  Federal 
Building,  230  North  First  Avenue, 
Room  3114,  Phoenix,  AZ  85025. 

Executive  Office  for  Immigration 
Review,  Immigration  Court,  U.S.  Post 
Office/Courthouse  Building.  615  E. 
Houston  Street.  Room  598.  San 
Antonio,  TX  78205-2040. 

Executive  Office  for  Immigration 
Review,  Immigration  Court,  401 
WEST  A  Street.  Suite  800.  San  Diego, 
CA  92101-7904. 

Executive  Office  for  Immigration 
Review,  Inunigration  Court.  550 
Kearny  Street,  Suite  800.  San 
Francisco.  CA  94108. 

INS  San  Pedro  Service  Processing 
Center,  2001  Seaside  Avenue,  Room 
136,  San  Pedro,  CA  90731. 

Executive  Office  for  Immigration 
Review,  Inunigration  Court,  Key 
Tower  Building.  Suite  2500, 1000 
Second  Avenue,  Seattle.  WA  98104. 

[PR  Doc.  97-6271  Filed  3-12-97;  8:45  ami 

BHJJNG  CODE  441ft-10-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— BHP  Petroleum— Study  of 
Dual  10,000  psi  Subsea  TFL 
Completion  Technology 

Notice  is  hereby  given  that,  on  March 
12.  1996,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  BHP  Petroleum  \nc. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  The 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are:  BHP  Petroleum 
(Americas)  Inc.,  Houston,  TX;  BP- 
Exploration  &  Oil  Inc..  Houston,  TX; 
Chevron  Petroleum  Technology 
Company,  San  Ramon,  CA;  and  Exxon 
Production  Research  Company, 
Houston.  TX.  The  nature  and  objectives 
of  the  joint  venture  are  to  perform 
preliminary  engineering  regarding  the 
subsurface  part  of  10.000  psi  Dual 
Subsea  TFL  Completion  technology  and 
to  obtain  more  information  about  the 


feasibility,  cost,  and  risks  of  the 

technology. 

CooaUnce  K.  Robinaon. 

Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  97-6275  Filed  3-12-97;  8:45  am) 
BIUJNQ  COOE  4410-11-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  International  Labor  Affairs; 
U.S.  National  Administrative  Office; 
North  American  Agreement  on  Labor 
Cooperation;  Hearing  on  Submission 
#9602 

AGENCY:  Office  of  the  Secretary.  Labor. 
ACTION:  Notice  of  hearing. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  hearing,  open  to  the 
public,  on  Submission  #9602 

Submission  #9602.  filed  with  the  U.S. 
National  Administrative  Office  (NAO) 
by  the  Communications  Workers  of 
America  (CWA).  the  Union  of 
Telephone  Workers  of  Mexico  (STRM). 
and  the  Federation  of  Unions  of  Goods 
and  Services  Companies  (FESEBS) 
involves  labor  law  matters  in  Mexico 
and  was  accepted  for  review  by  the 
NAO  on  December  10,  1996.  Notice  of 
acceptance  for  review  was  published  in 
the  Federal  Register  on  December  13, 
1996. 

Article  16(3)  of  the  North  American 
Agreement  on  Labor  Cooperation 
(NAALC)  provides  for  the  review  of 
labor  law  matters  in  Canada  and  Mexico 
by  the  NAO  in  accordance  with  U.S. 
domestic  procedures.  Revised 
procedural  guidelines  pertaining  to  the 
submission,  review,  and  reporting 
process  utilized  by  the  Office  were 
published  in  the  Federal  Register  on 
April  7,  1994  (59  FR  16660).  The 
guidelines  provide  for  a  hearing  as  part 
of  the  review. 

DATES:  The  hearing  will  be  held  on 
April  17,  1997,  commencing  at  9:00  a.m. 
Persons  desiring  to  present  oral 
testimony  at  the  hearing  must  sulnnit  a 
request  in  writing,  along  with  a  written 
statement  or  brief  describing  the 
information  to  be  presented  or  position 
to  be  taken. 

ADDRESSES:  The  hearing  will  be  held  in 
Tucson.  Arizona,  at  a  location  to  be 
announced.  Written  statements  or  briefs 
and  requests  to  present  oral  testimony 
may  be  mailed  or  hand  delivered  to  the 
U.S.  National  Administrative  Office, 
Department  of  Labor.  200  Constitution 
Avenue.  N.W.,  Room  C-4327. 
Washington,  D.C.  20210.  Requests  to 
present  oral  testimony  and  written 
statements  or  briefis  must  be  received  by 


the  NAO  no  later  than  close  of  business, 
April  4, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irasema  T.  Garza.  Secretary.  U.S. 
National  Administrative  Office, 
Department  of  Labor.  200  Constitution 
Avenue,  N.W..  Room  C-4327, 
Washington.  D.C.  20210.  Telephone: 
(202)  501-6653  (this  is  not  a  toll-firee 
number). 

SUPPLEMENTARY  INFORMATION: 

I.  Nature  and  Conduct  of  Hearing 

As  set  out  in  the  notice  published  in 
the  Federal  Register  on  December  13, 
1996,  the  objective  of  the  NAO's  review 
of  the  submission  is  to  gather 
information  to  betier  understand  and 
publicly  report  on  the  Government  of 
Mexico's  promotion  of  compliance  with, 
and  effective  enforcement  of.  its  labor 
law  through  appropriate  government 
action  as  set  out  in  Article  3  of  the 
NAALC,  and  on  the  steps  the 
government  of  Mexico  has  taken  to 
ensure  that  its  administrative,  quasi- 
judicial  and  labor  tribunal  proceedings 
for  the  enforcement  of  its  labor  law  are 
fair,  equitable  and  transparent,  in 
accordance  with  Article  5  of  the 
NAALC. 

The  hearing  will  be  conducted  by  the 
Secretary  of  the  NAO  or  the  Secretary's 
designee.  It  will  be  open  to  the  public. 
All  proceedings  will  be  conducted  in 
English,  with  simultaneous  translation 
in  English  and  Spanish  provided.  The 
public  files  for  the  submission, 
including  written  statements,  briefis,  and 
requests  to  present  oral  testimony,  will 
be  made  a  part  of  the  appropriate 
hearing  record.  The  public  files  will  also 
be  available  for  inspection  at  the  NAO 
prior  to  the  hearing. 

The  hearing  will  be  transcribed.  A 
transcript  of  the  proceedings  will  be 
made  available  for  inspection,  as 
provided  for  in  Section  £  of  the 
procedural  guidelines,  or  may  be 
purchased  from  the  reporting  company. 

Disabled  persons  should  contact  the 
Secretary  of  the  NAO  no  later  than  April 
4, 1997,  if  special  accommodations  are 
needed. 

n.  Written  Statements  or  Brieb  and 
Requests  to  Present  Oral  Testimony 

Written  statements  or  briefs  shall 
provide  a  discussion  of  the  information 
to  be  presented  or  position  taken  and 
shall  be  legibly  typed  or  printed. 
Requests  to  present  oral  testimony  shall 
include  the  name,  address,  and 
telephone  number  of  the  witness,  the 
organization  represented,  if  any,  and 
any  other  information  pertinent  to  the 
request.  Five  copies  of  a  statement  or 
brief  and  a  single  copy  of  a  request  to 
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present  oral  testimony  shall  be 
submitted  to  the  NAO  at  the  time  of 
filing. 

No  request  to  present  oral  testimony 
will  be  considered  unless  accompanied 
by  a  written  statement  or  brief.  A 
request  to  present  oral  testimony  may  be 
denied  if  the  written  statement  or  brief 
suggests  that  the  information  sought  to 
be  provided  is  unrelated  to  the  revie^ 
of  the  submission  or  for  other 
appropriate  reasons.  The  NAO  will 
notify  each  requester  of  the  disposition 
of  the  request  to  present  oral  testimony. 

In  presenting  testimony,  the  witness 
should  summarize  the  written  statement 
or  brief,  may  supplement  the  written 
statement  or  brief  with  relevant 
information,  and  should  be  prepared  to 
answer  questions  from  the  Secretary  of 
the  NAO  or  the  Secretary's  designee. 
Oral  testimony  will  ordinarily  be 
limited  to  a  ten  minute  presentation,  not 
including  the  time  for  questions. 
Persons  desiring  more  than  ten  minutes 
for  their  presentation  should  so  state  in 
the  request,  setting  out  reasons  why 
additional  time  is  necessary. 

The  requirements  relating  to  the 
submission  of  written  statements  on 
briefs  and  requests  to  present  oral 
testimony  may  be  waived  by  the 
Secretary  of  the  NAO  for  reasons  of 
equity  and  public  interest. 

Signed  At  Washington,  D.C.  on  March  13, 
1997. 

Irasema  T.  Garza, 

Secretary.  U.S.  National  Administrative 

Office. 

[FR  Doc.  97-6224  Filed  3-12-07;  8:45  am] 

BHJJNG  COOE  46KV-2S-M 


Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Clark  Elkhom  Mining  Company 

(Docket  No.  M-9&-204-C1 

Clark  Elkhom  Mining  Company.  P.O. 
Box  2805.  Pikeville,  Kentucky  41502 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.308  (boreholes 
in  advance  of  mining)  to  its  RaUiff  Mine 
No.  Ill  (LD.  No.  15-17776)  located  in 
Pike  County,  Kentucky.  The  petitioner 
requests  a  waiver  of  the  mandatory 
standard  to  allow  borehole  drilling  at 
distances  greater  than  50  feet  from  the 
Hopkins  Creek  Coal  Company's  Mine 
No.  1  (LD.  No.  15-11602).  The 
petitioner  states  that  application  of  the 
standard  would  result  in  a  diminution 


of  safety  to  the  miners.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Brookside  Coal  Company 

(Docket  No.  M-96-205-C1 

Brookside  Coal  Company,  Box  64, 
Spring  Glen,  Pennsylvania  17978  has 
filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.1200  (d)  &  (i) 
(mine  maps)  to  its  Diamond  Slope  (LD. 
No.  36-08456)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tuamel  connections 
between  veins,  and  at  1,000-foot 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  otiier  veins 
beyond  the  100-foot  limit  through  rock 
tunnels.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

3.  Brookside  Coal  Company 

[Docket  No.  M-96-206-CJ 

Brookside  Coal  Company,  Box  64, 
Spring  Glen,  Pennsylvania  17978  has 
filed  a  p>etition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  Diamond  Slope  (LD. 
No.  36-08456)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  visually  examine  each  seal 
for  physical  damage  from  the  slope 
giinboat  during  the  preshift  examination 
after  an  air  quantity  reading  is  taken 
inby  the  intake  portal  and  to  test  for  the 
quantity  and  quality  of  air  at  the  intake 
air  split  locations  ofi'  the  slope  in  the 
gangway  portion  of  the  workings.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternative  method 
woidd  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4.  Brookside  Coal  Company 

[Docket  No.  M-96-207-C1 

Brookside  Coal  Company.  Box  64, 
Spring  Glen,  Pennsylvania  17978  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1),  (4) 
and  (5)  (weekly  examination)  to  its 
EHamond  Slope  (I.D.  No.  36-08456) 
located  in  Schuylkill  Coiuity, 
Pennsylvania.  Due  to  hazardous 
conditions  and  roof  falls,  certain  areas 


of  the  intake  haulage  slope  and  primary 
escapeway  cannot  be  traveled  safely. 
The  petitioner  proposes  to  examine  the 
areas  from  the  gunboat/slope  car  with 
an  alternative  air  quality  evaluation  at 
the  section's  intake  level,  and  travel  and 
throughly  examine  these  areas  for 
hazardous, conditions  once  a  month. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

5.  Brookside  Coal  Company 

[Docket  No.  M-96-208-C1 

Brookside  Coal  Company,  Box  64, 
Spring  Glen,  Pennsylvania  17978  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002-1 
(location  of  other  electrical  equipment; 
requirements  for  permissibilify)  to  its 
Diamond  Slope  (LD.  No.  36-08456) 
located  in  Schuylkill  Coimfy, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
use  of  non-permissible  electric 
equipment  within  150  feet  of  the  pillar 
line  due  in  part  to  the  method  of  mining 
used  in  pitching  anthracite  mines.  As  an 
alternative,  the  petitioner  proposes  to 
evaluate  the  mine  air  qualify  for 
methane  on  an  hourly  basis  during 
operation  and  record  one  of  the  gas  test 
results  in  the  on-shift  examination 
record.  The  petitioner  also  proposes  to 
suspend  equipment  operation  anytime 
the  methane  concentration  at  the 
equipment  reaches  0.5  percent  or  when 
found  during  a  preshift  examination. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

6.  Brookside  Coal  Company 

[Docket  No.  M-96-20»-C] 

Brookside  Coal  Company,  Box  64, 
Spring  Glen,  Pennsylvania  17978  has 
filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.1100  (quantify 
and  location  of  firefighting  equipment) 
to  its  Diamond  Slope  (I.D.  No.  36- 
08456)  located  fn  Schuylkill  Counfy, 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

7.  Brookside  Coal  Company 

[Docket  No.  N4-96-21(M:] 

Brookside  Coal  Company,  Box  64, 
Spring  Glen,  Pennsylvania  17978  has 
filed  a  petition  to  modify  the 
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applicatioo  of  30  CFR  75. 1201-1  (a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Diamond  Slope  (I.D. 
No.  36-08456)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  revise  and  supplement  mine 
maps  annually  instead  of  every  6 
months,  as  required,  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

8.  Brookside  Coal  Company 

(Docket  No.  M-96-211-CI 

Brookside  Coal  Company,  Box  64, 
Spring  Glen,  Pennsylvania  17978  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  Diamond 
Slope  (l.D.  No.  36-08456)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  alternative  methods 
of  construction  of  seals  using  wooden 
materials  of  moderate  size  and  weight 
due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criteria  in 
the  10  psi  range;  and  to  permit  the  water 
trap  to  l)e  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

9.  Consolidation  Coal  Company 

(Docket  No.  M-97-01-C1 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Shoemaker  Ndine  (LD.  No.  46-01436) 
located  in  Marshall  County,  West 
Virginia.  The  petitioner  proposes  to  use 
high- voltage  (4,160  volt)  cables  inby  the 
last  open  crosscut.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

10.  Eastern  Aasocialed  Coal 
Corporation 

[Docket  Na  M-97-02-CI 

Eastern  Associated  Coal  Corporation, 
800  Laidley  Tower,  P.O.  Box  1233. 
Charleston,  West  Virginia  25324  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364  (weekly 
examination)  to  its  Federal  No.  2  Mine 


(l.D.  No.  46-01456)  located  in 
Monongalia  Counfy,  West  Virginia.  The 
petitioner  requests  amendments  to  its 
previously  granted  petition  for 
modification  (Docket  No.  M-92-120-C) 
which  was  filed  to  allow  checkpoints 
instead  of  examining  portions  of  the 
mine  that  were  inaccessible  due  to 
adverse  roof  conditions.  The  petitioner 
states  that  a  portion  of  the  mine  has 
been  sealed  thus  eliminating  the  need 
for  certain  checkpoints;  that 
checkpoints  3,  4,  7,  and  8  are  now 
behind  seals  and  therefore  are  no  longer 
necessary;  and  that  checkpoints  5  and  6 
that  were  used  to  evaluate  a  retiim  air 
course  from  2  West  Mains  will  be 
eliminated  due  to  rehabilitation  and 
ventilation  changes  in  the  seal  project 
which  is  now  being  examined  as 
required.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

11.  CONSOL  of  Kentucky.  Inc. 

(Docket  No.  M-97-03-CI 

CONSOL  of  Kentucky,  Inc..  Consol 
Plaza,  1800  Washington  Road. 
Pittsburgh.  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1101  (water 
sprinkler  systems;  arrangement  of 
sprinklers)  to  its  )ones  Fork  13A-H4 
Mine  (l.D.  No.  15-17885)  located  in 
Knott  Counfy.  Kentucky.  The  petitioner 
proposes  to  use  a  single  overhead  pipe 
system  with  1/2-inch  orifice  automatic 
sprinklers  located  on  10-foot  centers,  to 
cover  50  feet  of  fire-resistant  belt  or  150 
feet  of  non-fire  resistant  belt,  with 
actuation  temperatures  between  200  and 
230  degrees  Fahrenheit  and  with  water 
pressure  equal  to  or  greater  than  10  psi; 
and  to  have  the  sprinklers  located  not 
more  than  10  feet  apart  so  that  the 
discharge  of  water  will  extend  over  the 
belt  drive,  belt  take-up,  electrical 
control,  and  gear  reducing  imit  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

12.  Marrowbone  Development 
Company 

[Docket  No.  M-97-04-CI 

Marrowbone  Development  Company. 
P.O.  Box  119,  Naugatuck,  West  Virginia 
25685  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Big  Branch  Mine  (LD.  No.  46-05978) 
located  in  Mingo  Counfy.  West  Virginia. 
The  petitioner  proposes  to  use  (2.300 
volt)  a.c.  electricify  to  power  continuous 


mining  equipment.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

13.  Powderhom  Coal  Company 

[Docket  No.  M-97-05-CI 

Powderhom  Coal  Company.  701 
Market  Street.  Suite  700.  St.  Louis, 
Missouri  63101-1826  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.350  (air  courses  and  belt  haulage 
entries)  to  its  Roadside  Mine  (l.D.  No. 
05-03012)  located  in  Mesa  County, 
Colorado.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
the  use  of  belt  air  to  ventilate  active 
working  places.  The  petitioner  proposes 
to  install  a  low-level  caifoon  monoxide 
detection  system  as  an  early  warning 
fire  detection  system  in  all  belt  entries 
used  as  intake  air  courses.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

14.  Philippi  Development,  Inc. 

[Docket  No.  M-97-06-CI 

Philippi  Development.  Inc.,  Route  3 
Box  146,  Phihppi,  West  Virginia  26416 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(2) 
(weekly  examination)  to  its  Sentinel 
Mine  (LD.  No.  46-04168)  located  in 
Barbour  County,  West  Virginia.  The 
petitioner  proposes  to  establish  an  inlet 
evaluation  point  along  with  an  outiet 
evaluation  point  at  which  every  seven 
days  a  certified  person  would  measure 
methane  and  oxygen  concentrations,  air 
quantity,  make  tests  to  determine  if  the 
air  is  moving  in  its  proper  direction  and 
record  the  results  in  a  book  provided  on 
the  sur&ce.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

15.  Laurel  Coal  Company 

[Docket  No.  M-97-07-C  and  M-97-08-C1 

Laurel  Coal  Company.  P.O.  Box  780. 
Danville,  West  Virginia  25053  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  7A  Mine 
(LD.  No.  46-08566),  and  its  Coalburg  9A 
Mine  (l.D.  No.  46-08002)  both  located 
in  Logan  County,  West  Virginia.  The 
petitioner  proposes  to  replace  a  padlock 
on  battery  plug  connectors  on  mobile 
battery-powered  machines  with  a 
threaded  ring  and  a  spring  loaded 
device  to  prevent  the  plug  coimector 
from  accidentiy  disengaging  while 
under  load.  The  petitioner  asserts  that 
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the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

16.  K  &  L  Coal  Company 

(Docket  No.  M-97-09-CI 

K  &  L  Coal  Company,  Box  266.  R.D. 
#1.  Shamokin,  Pennsylvania  17872  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2 
(quantity  and  location  of  firefighting 
equipment)  to  its  No.  10  Slope  (l.D.  No. 
36-06649)  located  in  Northumberland 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

17.  White  Oak  Mining  &  Construction 
Company,  Inc. 

[Docket  No.  M-97-10-C1 

White  Oak  Mining  &  Construction 
Company,  hic.  Scofield  PiO.  Box  60. 
Helper.  Utah  84526  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.362(d)(2)  (on-shift  examination)  to  its 
White  Oak  No.  2  Mine  (l.D.  No.  42- 
01280)  located  in  Carbon  County.  Utah. 
The  petitioner  proposes  to  make  tests 
for  methane  at  least  two  rows  of  roof 
bolts  outby  the  last  complete  row  of 
permanent  supports.  The  petitioner 
states  that  application  of  the  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

18.  Consol  Pennsylvania  Coal  Company 

[Docket  No.  M-97-11-CI 

Consol  Pennsylvania  Coal  Company, 
Consol  Plaza,  1800  Washington  Road, 
Pittsburgh.  Peimsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  fiace  equipment; 
maintenance)  to  its  Bailey  Mine  (LD. 
No.  36-07230)  located  in  Greene 
Coimty,  Pennsylvania.  The  petitioner 
requests  a  modification  of  the  standard 
to  permit  the  maximum  lengths  of  the 
loading  machine,  roof  bolter,  and 
section  ventilation  fan  trailing  cables 
supplying  equipment  from  480-volt 
alternating  current  systems  to  be 
increased  to  800  feet.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 


measure  of  protection  as  would  the 
mandatory  standard. 

19.  Paramont  Coal  Corporation 

[Docket  No.  M-97-12-C) 

Paramont  Coal  Corporation,  P.O.  Box 
7,  Dante,  Virginia  24237  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  77.214(a)  (refuse  piles;  general)  to 
its  Deep  Mine  24  (LD.  No.  44-06802) 
located  in  Wise  County,  Virginia.  The 
petitioner  proposes  to  backfill  the 
existing  highwall  with  scalp  rock  in  an 
area  containing  abandoned  mine 
openings.  The  petitioner  has  outlined  in 
this  petition  specific  methods  to  be  used 
for  sealing  the  mine  openings.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

20.  Cannelton  Industries,  Inc. 

[Docket  No.  M-97-13-CJ 

Cannelton  Industries,  Inc.,  One 
Oxford  Centre.  301  Grant  Street,  20th 
Floor.  Pittsbuiigh.  Pennsylvania  15219- 
1410  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.362(d)(2)  (on- 
shift  examinations)  to  its  Mine  No.  145 
(LD.  No.  46-08592)  located  in  Kanawha 
Counfy.  West  Virginia.  The  petitioner 
proposes  to  take  methane  tests  at  the 
fiace  from  under  permanent  roof 
support,  or  when  such  test  is  not 
appropriate  because  the  last  row  of 
permanent  support  is  sufficientiy  back 
from  the  face,  using  a  probe  with  a 
maximum  extension  of  20  feet  in 
working  places  before  a  continuous 
miner  is  taken  in  the  place  or  energized; 
to  take  meth^e  tests  at  the  next  to  last 
row  of  permanent  roof  supports  every 
two  minutes  and  use  a  20  foot  probe  to 
check  for  methane  and  if  the  methane  is 
less  than  1.0  percent  mining  will  begin 
again,  and  if  the  methane  is  not  less 
than  1.0  percent,  adjustments  in 
ventilation  would  be  made  until  it  is 
reduced  below  1.0  percent  in  working 
places  where  continuous  miners  are 
operating.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safefy  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

21.  Genwal  Resources,  Inc. 

[Docket  No.  M-97-14-C) 

Genwal  Resources,  Inc.,  P.O.  Box 
1420,  195  North  100  West,  Huntington, 
Utah  84528  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1002  (location  of  trolley  wires, 
trolley  feeder  wires,  high-voltage  cables 


and  transformers)  to  its  Crandall  Canyon 
Mine  (LD.  No.  42-01715)  located  in 
Emery  Counfy,  Utah.  The  petitioner 
proposes  to  use  high-voltage  (2400 
volts)  operated  equipment  inby  the  last 
open  crosscut  at  the  working  longwall 
sections.  The  petitioner  states  that 
applicatlbn  of  the  standard  would  result 
in  diminution  of  safety  to  the  miners.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

22.  Mettiki  Coal  Corporation 

[Docket  No.  M-97-15-C1 

Mettiki  Coal  Corporation,  293  Table 
Rock  Road, Oakland,  Maryland  21550 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.352  (return  air 
courses)  to  its  Mettiki  Mine  (LD.  No.  18- 
00621)  located  in  Garrett  Counfy, 
Maryland.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
two-entry  development  of  the  headgate 
for  the  No.  25  Longwall  panel;  and  to 
permit  belt  entries  to  be  used  for 
ventilation  purposes,  using  specific 
requirements  outiined  in  granted 
petition  30  CFR  75.326  (now  30  CFR 
75.350)  Docket  No.  M-90-41-C.  while 
developing  the  two-entry  system.  The 
petitioner  proposes  to  install  low-level 
carbon  monoxide  sensors  as  an  early 
warning  fire-detection  system  in  the 
intake  escapeway  entry  and  in  the  belt 
entry  at  specific  locations  ouUined  in 
this  petition.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

23.  Cyprus  Cumberland  Resources 
Corporation 

[Docket  No.  M-97-16-C1 

Cyprus  Cumberland  Resources 
Corporation.  One  Oxford  Centre.  301 
Grant  Street.  20th  Floor,  Pittsburgh, 
Pennsylvania  15219-1410  has  filed  a 
petition  to  modify  the  application  of  30 
CFR/5.312  (c)  k  (d)  (main  mine  fans 
examinations  and  records)  to  its 
Cumberland  Mine  (LD.  No.  36-05018) 
located  in  Greene  Counfy,  Pennsylvania. 
The  petitioner  requests  a  modification 
to  permit  persons  other  than  those 
specified  in  the  mandatory  standard  to 
enter  and  work  underground  on  the 
shift  that  monthly  fan  examinations  are 
being  conducted  and  notify  all  persons 
prior  to  the  start  of  the  shift  that  fan 
examinations  are  going  to  be  made  and 
give  them  access  to  the  mine 
communications  system;  and  to  have 
the  person  conducting  the  inspection 
contact  the  anchorman  on  the  surface 
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and  inform  him  that  Can  tests  are  about 
to  begin  at  each  fan  location.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

24.  The  Rosebud  Mining  Company  LLC 

(Docket  No.  M-97-01-MI 

The  Rosebud  Mining  Company  LLC, 
P.O.  Box.  Winnemucca,  Nevada  89446 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  57.g300(a)  (berms 
or  guardrails)  to  its  Rosebud  Unit  Mine 
(I.D.  No.  26-02241)  located  in  Humboldt 
County.  Nevada.  The  petitioner 
proposes  to  place  posts  along  the  edges 
of  the  roadway  in  order  to  better 
delineate  the  edge  of  the  road.  The 
petitioner  states  that  installation  of 
berms  would  reduce  the  amount  of 
roadway  and  diminish  safety  by 
increasing  the  possibility  of  accidental 
collisions.  The  petitioner  states  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

Request  for  Cumments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations,  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
14,  1997.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  March  6.  1997. 
Patricia  W.  Sihrey, 

Director.  Office  of  Standards.  Regulations, 
and  Variances. 
|FR  Doc.  97-6372  Filed  ^12-97;  8:45  am) 

BMXM6  CODE  4010-43-^ 


Occupational  Safety  and  Healtti 
Administration 

Proposed  Information  Collection  \ 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Reporting  of  Fatality  or  Multiple 
HMpitalization  Incidents  (1218-0007) 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 


Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
conunents  concerning  the  proposed 
extension  of  approval  for  the  paperwork 
requirements  of  29  CFR  1904.8. 
Reporting  of  Fatality  or  Multiple 
Hospitalization  Incidents. 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  12, 1997. 
Written  comments  should: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility: 

•  evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-6,  U.S.  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
telephone:  (202)  219-7894.  Written 
comments  limited  to  10  pages  or  less  in 
length  may  also  be  transmitted  by 
facsimile  to  (202)  219-5046. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Office  of  Information 
and  Consumer  Afiiairs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  Room  N3647,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210,  telephone:  (202)  219-8148. 
Copies  of  the  reference  information 
collection  request  are  available  for 
insp>ection  and  copying  in  the  Docket 
Office  and  will  be  mailed  immediately 
to  persons  who  request  copies  by 
telephoning  Vivian  Allen  at  (202)  219- 
8076.  For  electronic  copies,  contact 
OSHA's  WebPage  on  Internet  at  http:// 
www.osha.gov/. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

OSHA  promulgated  regulation  29  CFR 
1904.8  which  currently  requires 
employers  to  report  work  related 
fatalities  and/or  incidents  involving  the 
in-patient  hospitalization  of  three  or 
more  employees  to  OSHA  within  8 
hours  of  learning  of  the  incident.  OSHA 
investigates  such  incidents  in  order  to 
provide  the  Agency  with  information  on 
the  causes  of  employment  fatalities, 
injuries  and  illnesses  to  identify  and 
require  correction  of  serious  hazards 
and  to  prevent  the  occurrence  of  such 
incidents  in  the  future.  Such 
information  can  also  be  a  source  of 
support  for  new  and  revised  safety  and 
health  standards.  Investigators  will 
determine  whether  there  was  a  violation 
of  OSHA  standards,  and,  if  so,  whether 
the  violation  may  have  contributed  to 
the  incident.  In  addition,  the  Agency  ' 
determines  whether  OSHA  standards 
adequately  cover  the  hazards  which  led 
to  the  incident.  Therefore,  such 
investigations  must  be  prompt  and 
thorough  if  they  are  to  provide  valid, 
useful  information  and  achieve  their 
intended  purposes. 

OSHA  currently  has  approval  from 
The  Office  of  Management  and  Budget 
(OMB)  for  information  collection 
requirements  contained  in  29  CFR 
1904.8.  That  approval  will  expire  on 
May  31, 1997,  unless  OSHA  applies  for 
an  extension  of  the  OMB  approval.  This 
notices  initiates  the  process  for  OSHA  to 
request  an  extension  of  the  current  OMB 
approval.  This  notice  also  solicits  public 
comment  on  OSHA's  existing 
paperwork  burden  estimates  from  those 
interested  parties  and  to  seek  public 
response  to  several  questions  related  to 
the  development  of  OSHA's  estimation. 
Interested  parties  are  requested  to 
review  OSHA's  estimates,  which  are 
based  upon  the  most  current  data 
available,  and  to  comment  on  their 
accuracy  or  appropriateness  in  today's 
workplace  situation. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  OMB  approval  of  the 
paperwork  requirements  in  29  CFR 
1904.8,  Reporting  of  Fatality  or  Multiple 
Hospitalization  Incidents. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Reporting  of  Fatality  or  Multiple 
Hospitalization  Incidents. 

OMB  Number:  1218-0007. 

Agency  Number:  Docket  No.  ICR-97- 
6. 
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Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Farms;  Non-profit  institutions; 
Small  businesses  or  organizations. 

Number  or  respondents:  6,349. 

Estimated  Time  Per  Respondent:  0.25 
hours. 

Total  Estimated  Cost:  $47,610. 

Total  Burden  Hours:  1 ,587. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  They 
will  also  become  a  matter  of  public 
record. 

Dated:  March  6, 1997. 
Joseph  DuBois, 

Director.  Division  of  Data  Analysis,  OSHA 
Office  of  Statistics. 

(PR  Doc.  97-6150  Filed  3-12-97;  8:45  am] 
BajJNG  CODE  4610-M-M 


Pension  and  Welfare  Benefits 
Administration 

RIN1210AA57 

Notice  and  Request  for  Comments  on 
Annual  Reporting  Enforcement  Policy 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  purpose  of  this  notice  is 
to  invite  public  comment  on  the 
Department  of  Labor's  adoption  of  an 
annual  reporting  enforcement  policy 
pursuant  to  which  the  Department 
would  not  reject  the  annual  report  of  a 
multiemployer  welfare  benefit  plan 
solely  because  the  accountant's  opinion 
accompanying  the  report  is  "qualified" 
or  "adverse"  due  to  a  failure  to  account 
and  report  for  post-retirement  benefit 
obligations  in  accordance  with  the 
financial  statement  disclosure 
requirements  of  the  American  Institute 
of  Certified  Public  Accountants  (AICPA) 
Statement  of  Position  92-6  (SOP  92-6). 
DATES:  Written  comments  should  be 
received  on  or  before  May  12, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Written  comments  shoidd 
be  directed  to:  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  Room  N-5669, 
U.S.  Department  of  Labor.  200 
Constitution  Ave..  N.W..  Washington, 
DC  20210.  Attention:  Reporting 
Enforcement  Policy.  All  submissions 
will  be  open  to  public  inspection  at  the 
Public  Documents  Room,  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5638,  200  Constitution  Ave.,  N.W., 
Washington,  DC  20210. 


FOR  FURTHER  MFORMATKM  CONTACT:  Eric 
A.  Raps,  Office  of  Regulations  and 
Interpretations,  Pension  and  Wel£are 
Benefits  Administration,  U.S. 
Department  of  Labor,  Washington  D.C. 
20210,  (202)  219-8515  (not  a  toll  free 
number). 

SUPPI.BNENTARY  INFORMATION: 

A.  Background 

In  general,  the  administrator  of  an 
employee  benefit  plan  with  100  or  more 
participants  at  the  beginning  of  a  plan 
year  is  required  under  Title  I  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended  (ERISA),  and 
the  Department's  regulations  issued 
thereunder,  to  file  a  Form  5500  and  to 
include  as  part  of  that  report  the 
opinion  of  an  independent  qualified 
public  accountant. '  The  requirements 
governing  the  content  of  the  opinion 
and  report  of  the  independent  qualified 
public  accountant  are  set  forth  in  ERISA 
section  103(a)(3)(A)  and  29  CFR 
2520.103-l(b)(5). 

ERISA  section  104(a)(4)  permits  the 
Department  to  reject  an  annual  report  if 
it  determines  that  there  is  a  material 
qualification  by  an  accountant 
contained  in  the  opinion  required  to  be 
submitted  pursuant  to  section 
103(a)(3)(A).  If  the  Department  rejects  a 
filing  imder  section  104(a)(4),  and  the 
administrator  fails  to  submit  a 
satisfactory  filing  within  45  days,  the 
Department  may,  among  other  things, 
assess  a  civil  penalty  of  up  to  a  SI, 000 
a  day  against  the  administrator  for 
failing  or  refusing  to  file  an  annual 
report.2 

The  Department  has  received  a 
number  of  inquiries  from  multiemployer 
plan  administrators,  trustees,  benefit 
consultants,  and  accountants 
concerning  whether  a  Form  5500  filed 
by  an  administrator  of  a  multiemployer 
plan  '  that  provides  for  post-retirement 
welfare  benefits  would  be  rejected  by 
the  Department  solely  because  the 
independent  qualified  public 
accountant's  opinion  accompanying 
such  report  is  "qualified"  or  "adverse" 
due  to  a  failure  to  account  and  report  for 
post-retirement  welfare  benefit 
obligations  in  accordance  with  the 
financial  statement  disclosure 


requirements  of  SOP  92-6.^  Post- 
retirement  wel&re  benefits  would 
include,  for  example,  health  and 
medical  benefits  for  eligible  retirees 
provided  under  a  welfare  benefit  plan. 
In  general,  compliani:e  with  SOP  92-6 
is  required  for  finnnrial  statements  of 
employee  welfare  benefit  plans  to  be 
prepared  in  accordance  with  generally 
accepted  accounting  principles  (GAAP). 
Among  other  things,  SOP  92-6  amends 
the  welfare  plan  financial  statement 
disclosure  requirements  in  the  AICPA 's 
Audit  and  Accoiuiting  Guide,  "Audits 
of  Employee  Benefit  Plans,"  to  require 
wel&re  plans  to  account  for  and  report 
post-retirement  benefit  obligations.' 

The  inquiries  from  multiemployer 
plan  representatives  generally 
questioned  the  usefulness  of  the  post- 
retirement  benefit  obligation  disclosure 
required  under  SOP  92-6  to 
mxiltiemployer  plan  trustees  or 
participants  and  beneficiaries.  The 
inquiries  also  indicated  that  accounting 
and  reporting  for  post-retirement 
obligations  in  accordance  with  the 
financial  statement  disclosure 
requirements  of  SOP  92-6  would  result 
in  substantial  increases  in  both 
administrative  bvudens  and  costs  to 
affected  multiemployer  plans. 

The  Department  is  considering 
whether  the  proposed  annual  reporting 
enforcement  policy,  as  described  below, 
should  be  adopted.  In  view  of  the  fact 
that  the  AICPA  made  die  SOP  92-6 
guidelines  applicable  to  multiemployOT 
plans  for  plan  years  beginning  after 
December  15, 1995,  and  the  fact  that  the 
Department  heretofore  had  not  firovided 
guidance  on  the  issue,  the  Department 
decided  that  while  this  propoisal  is 
pending  it  would  not  reject  annual 
reports  of  multiemployer  plans  filed  for 
the  1996  and  1997  plan  years  solely 
because  the  accountant's  opinion 
accompanying  such  report  is 
"qualified"  or  "adverse"  due  to  a  failure 
to  account  and  report  for  post- 
retirement  welfare  benefit  obligations  in 
accordance  with  SOP  92-6. 

B.  Proposed  Annual  Reporting 
EnCDrcement  Policy 

Pursuant  to  section  103(a)(3)(A),  the 
independent  qualified  public 
accountant  engaged  on  behalf  of 


1  See  ERISA  §§  101(b)(4)  and  103.  and  29  CFR 
2520.103-1. 

2  See  ERISA  §§  104(aM5)  and  502(cK2).  and  29 
CFR  2560.502C-2. 

'ERISA  §  3(37MA)  defines  "multiemployer  plan" 
to  mean  a  "plan — (i)  to  which  more  than  one 
employer  is  required  to  contribute,  (ii)  which  is 
maintained  pursuant  to  one  or  more  collective 
bargaining  agreements  between  one  or  more 
employee  organizations  and  more  than  one 
employer,  and  (iii)  which  satisfies  such  other 
requirements  as  the  Secretary  (of  Labor]  may 
prescribe  by  regulation." 


'*SOP  92-6,  "Accounting  and  Reporting  by  Health 
and  Welfare  Benefit  Plans",  was  issued  by  the 
AICPA  on  August  3.  1992.  SOP  92-6  is  effective  for 
audits  of  financial  statements  of  single  employer 
plans  with  more  than  500  participants  for  plan 
years  beginning  after  December  15,  1992  and  for 
single  employer  plans  with  no  more  than  500 
participants  for  plan  years  beginning  after 
December  15. 1994.  SOP  92-6  is  effective  for  audiU 
of  financial  statements  of  multiemployer  plans  for 
plan  years  beginning  after  December  15,  1995. 

'  See  paragraphs  36-49  of  SOP  92-6. 
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participants  and  beneficiaries  is 
required  to  conduct  "an  examination  of 
any  financial  statements  of  the  plan,  and 
of  other  books  and  records  of  the  plan, 
as  the  accountant  may  deem  necessary 
to  enable  the  accountant  to  form  an 
opinion  as  to  whether  the  financial 
statements  and  schedules  *   *   *  are 
presented  fairly  in  conformity  with 
generally  accepted  accounting 
principles  applied  on  a  basis  consistent 
with  that  of  the  preceding  year."  The 
Department  has  taken  the  position  that 
section  103(a)(3)(A)  does  not  require 
plans  to  maintain  their  statements, 
books  and  records  in  accordance  with 
GAAP.*  However,  for  purposes  of 
compliance  with  ERISA's  aimual 
reporting  requirements,  the  notes  to  the 
financial  statements  must  describe, 
among  other  things,  the  accounting 
principles  and  practices  reflected  in  the 
financial  statements  and,  if  applicable, 
variances  horn  CAAP.^  Accordingly,  an 
accountant's  opinion  that  notes 
variances  from  GAAP  would  not  for  that 
reason  alone  be  unacceptable  to  the 
Department. 

With  regard  to  accounting  and 
reporting  for  post-retiiement  welfare 
benefit  obligations  in  accordance  with 
the  financial  statement  disclosure 
requirements  of  SOP  92-6,  in  particular, 
the  Department  notes  that  there  is 
nothing  in  Title  I  of  ERISA,  the 
Department's  regulations  issued 
thereunder,  or  the  Form  5500,  including 
instructions  thereto,  that  specifically 
requires  an  accounting  or  reporting  by 
welfare  benefit  plans  for  post-retirement 
welfare  benefit  obligations.*  The 
Department  also  notes  that,  unlike 
pension  benefit  plans,  ERISA  does  not 
impose  minimum  funding  requirements 
on  welfare  benefit  plans. 

In  view  of  the  foregoing,  the 
Department  is  proposing  to  adopt  an 
annual  reporting  enforcement  policy 
pursuant  to  which  the  Department  will 
not  reject  the  Form  5500  Aimual 
Return/Report  of  a  multiemployer  plan, 
within  the  meaning  of  ERISA  section 
3(37),  solely  because  the  accountant's 
opinion  accompanying  such  report  is 
"qualified"  or  "adverse"  due  to  a  failure 
to  account  and  report  for  post- 
retirement  welfare  benefit  obligations  in 
accordance  with  the  financial  statement 
disclosure  requirements  of  SOP  92-6. 


*See  Advisory  Opinion  No.  S4-4SA  (Novemlier 
16. 1964). 

'See  29  CFR  2520. 103-1  (bM3) 

*For  annual  reporting  purposes,  "benefit  claims" 
and  other  payables,  reported  as  plan  liabilities  on 
the  Form  5S00,  are  generally  limited,  in  the  case  of 
noncash  basis  welfare  plans,  to  amounts  procesaed 
and  approved  for  payment  by  the  plan.  See  items 
31g-31k  of  the  1996  Form  5500  The  enforcement 
policy  described  in  this  Release  does  not  change 
I  raquiremonts. 


Such  variance  with  GAAP,  however, 
would,  in  accordance  with  29  CFR 
2520.103-{b)(3),  be  required  to  be  set 
forth  in  the  notes  to  the  financial 
statements  included  as  pari  of  the 
Annual  Return/Report. 

This  proposed  enforcement  policy 
would  extend  only  to  multiemployer 
welfare  plans  subject  to  the  financial 
statement  disclosure  requirements  of 
SOP  92-6  because  only  multiemployer 
plans  formally  requested  relief  citing  a 
substantial  increase  in  their 
administrative  burdens  and  costs  that 
would  result  bom  being  forced  to 
comply  with  SOP  92-6.  The 
enforcement  policy,  therefore,  if 
adopted  as  proposed,  will  treat 
^multiemployer  plans  differently  than 
single  employer  plans.  The  E)epartment 
is  interested  in  receiving  domments  on 
this  issue. 

While  the  Department  is  proposing 
not  to  reject  Annual  Return/Reports  of 
multiemployer  plans  solely  because  of  a 
failure  to  accoimt  and  report  for  post- 
retirement  welfare  benefit  obligations  in 
accordance  with  the  financial  statement 
disclosure  requirements  of  SOP  92-6, 
the  Department  nonetheless  believes 
that  administrators  of  such  plans  must 
determine,  taking  into  account  their 
particular  plan,  benefit  commitments 
thereunder,  and  compliance  cost,  to 
what  extent  evaluation  of  post- 
retirement  welfare  benefit  obligations 
may  provide  information  necessary  to 
the  discharge  of  the  plan  fiduciaries' 
duties  under  ERISA. 

This  enforcement  policy  would,  on 
adoption,  remain  in  effect  until 
amended  or  revoked  by  a  document 
published  in  the  Federal  Register. 

C,  Public  Comment 

In  considering  whether  to  adopt  the 
above  described  proposed  annual 
reporting  enforcement  policy,  the 
Department  is  inviting  interested 
persons  to  submit  comments,  data, 
information,  and  views  that  they  believe 
may  be  relevant  to  the  Department's 
determination  to  implement  the 
enforcement  policy.  The  Department 
specifically  invites  interested  persons  to 
provide  comments,  data,  information 
and  views  concerning  the  following: 

1.  Whether,  and  to  what  extent, 
accounting  and  reporting  of  post- 
retirement  welfare  benefit  obligations  in 
accordance  with  SOP  92-6  would 
produce  useful  information  for 
fiduciaries,  participants  and 
beneficiaries  of  affected  plans  that 
would  be  unavailable  if  the  proposed 
policy  were  adopted.  Comments  should 
specify  how  the  SOP  92-6  information 
would  be  either  useful  or  not  useful  to 


satisfy  any  responsibility  or  exercise  any 
right  under  ERISA  or  the  plan. 

2.  How  the  proposed  policy,  if 
adopted,  would  aiffect  the  quality  of 
accountant's  examinations,  required 
under  ERISA  section  103(a)(3)(A).  of 
multiemployer  plans'  financial 
statements,  books  and  records. 

3.  Estimates  of  any  increased 
administrative,  information  collection, 
and  recordkeeping  costs  or  burden 
hours  for  multiemployer  plans 
attributable  to  compliance  with  SOP  92- 
6  that  would  be  avoided  if  the  proposed 
enforcement  policy  is  adopted.  Cost  and 
burden  hour  estimates  should  be 
specific  and  distinguish  between  initial/ 
start-up  costs  or  burdens  and  any 
recurring  annual  costs  or  biuxlens. 
Estimates  should  also  include  a 
description  of  the  administrative, 
information  collection,  and 
recordkeeping  services  or  activities. 
Variables  affecting  the  estimates,  such 
as  size  of  the  plan,  demographic 
characteristics,  existing  recordkeeping 
systems,  etc.,  should  be  noted. 

4-.  Estimates  of  any  increased 
accounting  and  actuarial  costs  for 
multiemployer  welfore  benefit  plans 
attributable  to  compliance  with  SOP  92- 
6  that  would  be  avoided  if  the  proposed 
enforcement  policy  is  adopted.  Cost 
estimates  should  be  specific  and 
distinguish  between  initial/start-up 
costs  and  any  recurring  annual  costs. 
Estimates  should  also  include  a 
description  of  the  accounting  and 
actuarial  services  or  activities.  Variables 
affecting  the  estimates,  such  as  size  of 
the  plan,  demographic  characteristics, 
existing  recordkeeping  systems,  etc., 
should  be  noted. 

5.  Whether  availability  of  the 
proposed  enforcement  policy  should  be 
conditioned  on  the  multiemployer 
welfare  benefit  plan  including  an 
"Additional  Explanation"  section  in  its 
summary  annual  report  pursuant  to  29 
CFR  2520.104b-10(d)(2)  explaining  that 
the  accountant's  opinion  accompanying 
its  annual  report  is  "qualified"  or 
"adverse"  due  to  a  failure  to  account 
and  report  for  post-retirement  welfare 
benefit  obligations  in  accordance  with 
the  financial  statement  disclosure 
requirements  of  SOP  92-6. 

6.  The  Department  notes  that  the 
proposed  enforcement  policy  extends 
only  to  multiemployer  plans,  and, 
therefore,  if  adopted  as  proposed,  will 
treat  multiemployer  plans  differently 
than  single  employer  plans.  We  request 
comments  on  this  issue. 

Executive  Order  12866  Statement 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  it  must  be 
determined  whether  a  departmental 
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action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  Order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  a  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitiement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients        ^ 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  the  proposed  action  that  is  the 
subject  of  this  notice  has  been 
determined  to  be  "significant"  under 
category  (4),  supra,  and,  therefore,  has 
been  reviewed  by  OMB. 

Paperwork  Reduction  Act 

The  notice  issued  here  is  not  subject 
to  the  requirements  of  the  Paperworii 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  because  it  contains  no 
"collection  of  information"  as  defined 
in  44  U.S.C.  3502(3). 

Signed  at  Washington  D.C.,  this  6th  day  of 
March  1997. 
Olena  Bei|;, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration  U.S.  Department  of 
Labor. 
(FR  Doc.  97-6153  Filed  3-12-97;  8:45  am] 

BOJJNO  CODE  4S10-»-P 


UBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  96-3  CARP  SRA] 

Rate  Adjustment  for  the  Satellite 
Carrier  Compulsory  License 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACnON:  Announcement  of  the  schedule 

for  the  proceeding. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  aimouncing  the 
schedule  for  the  180  day  arbitration 
period  for  the  adjustment  of  the  royalty 


rates  for  the  satellite  carrier  compulsory 
license,  as  required  by  the  regulations  > 
governing  this  proceeding. 

EFFECTIVE  DATE:  March  13,  1997. 

ADDRESSES:  All  hearings  and  meetings 
for  the  rate  adjustment  of  the  royalty 
fees  for  the  satellite  compulsory  license 
shall  take  place  in  the  James  Madison 
Building,  Room  414,  First  and 
Independence  Avenue,  S.E., 
Washington,  D.C.  20540. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Nanette  Petruzzelli,  Acting  General 
Counsel,  or  Tanya  Sandros,  Attorney 
Advisor,  at:  Copyright  Arbitration 
Royalty  Panel  (CARP),  P.O.  Box  70977, 
Southwest  Station,  Washington,  D.C. 
20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  707-8366. 

SUPPLEMENTARY  INFORMATION:  Section 
251.11(b)  of  the  regulations  governing 
the  Copyright  Arbitration  Royalty 
Panels,  37  CFR  subchapter  B,  provides 
that: 

At  the  beginning  of  each  proceeding,  the 
CARP  shall  develop  the  original  schedule  of 
the  prtx:eeding  which  shall  be  published  in 
the  Federal  Register  at  least  seven  calendar 
days  in  advance  of  the  first  meeting.  Such 
announcement  shall  state  the  times,  dates, 
and  places  of  the  meetings,  the  testimony  to 
be  heard,  whether  any  of  the  meetings,  or  any 
portion  of  a  meeting,  is  to  be  closed,  and  if 
so,  which  ones,  and  the  name  and  telephone 
number  of  the  person  to  contact  for  further 
information. 

This  notice  fulfills  those  requirements 
of  §  251.11(b)  for  the  proceeding  to 
adjust  the  royalty  fees  for  the  satellite 
compulsory  license. 

By  notice  dated  Jime  11, 1996,  the 
Library  announced  the  precontroversy 
discovery  period  for  this  docket  and 
requested  interested  parties  to  file 
Notices  of  Intent  to  Participate.  61  FR 
29573  Oune  11, 1996).  Subsequently, 
the  Library  adjusted  the  schedule,  and 
informed  the  participating  parties  that 
the  180-day  arbitration  period  would 
begin  on  March  3,  1997.  Order  in  Docket 
No.  96-3  CARP  SRA  (October  29, 1996). 
On  February  28, 1997,  the  Office 
published  a  notice  announcing  the 
initiation  of  the  180  day  period  for  this 
proceeding.  62  FR  9212  (February  28. 
1997).  The  180  day  period  commenced 
on  March  3, 1997,  and  will  end  on 
August  29, 1997. 

On  March  4, 1997,  the  first  Tuesday 
immediately  following  the  initiation  of 
the  proceeding,  the  parties  to  this 
proceeding  met  with  the  arbitrators  for 
the  purpose  of  setting  a  schedule  for  this 
proceeding.  At  that  meeting,  the  parties 
and  the  arbitrators  agreed  to  the 
following  schedule: 


Presentation  of  direct 

Dales 

cases 

Copyright  Owners  

March  IS-March  14. 

1997. 

March  17-MafCh  20. 

1997. 

March  24-March  25, 

1997. 

Satellrte  Carriers  

April  7-April  10. 

1997. 

ASkyB  

April  15-Aprii17, 

1997. 

Ctoseof  160  day  pe- 

Augiist 29.  1997. 

riod. 

The  regulations  require  that  the 
Copyright  Office  publish  the  original 
schedule  for  the  CARP  proceeding  in 
the  Federal  Register  at  least  seven 
calendar  days  in  advance  of  the  first 
meeting.  37  CFR  251.11(b).  Pursuant  to 
37  CFR  251.11(d),  however,  the 
arbitrators  voted  to  publish  the  schedule 
on  shorter  notice  than  the  required 
seven  days  in  order  to  maximize  the 
allotted  time  to  hear  the  evidence  and 
write  their  report.  The  results  of  the  vote 
on  the  question,  whether  the 
requirement  for  a  seven  calendar  notice 
should  be  waived,  are: 
The  Hon.  Lewis  Hall  Griffith, 

Chairperson — Yes 
The  Hon.  John  W.  Cooley— Yes 
The  Hon.  Jeffrey  S.  Gulin— Yes 

At  this  time,  the  parties  have  not 
moved  to  close  any  portion  of  the 
proceeding  to  the  public.  Further 
refinements  to  the  schedule  will  be 
announced  in  open  meetings  and  issued 
as  orders  to  the  parties  participating  in 
the  proceeding.  All  changes  wiU  be 
noted  in  the  docket  file  of  the 
proceeding,  as  required  by  the 
Copyright  Office  regulations  governing 
the  administration  of  CARP 
proceedmgs.  37  CFR  251.11(c). 

Dated:  March  7, 1997. 
Marybeth  Peters, 
Register  of  Copyrights. 
[FR  Doc.  97-6328  Filed  3-12-97;  8:45  am| 

MLLMQ  CODE  1410-33-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-413  and  5(M1^ 

Duke  Power  Company,  et  al.;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Ucenaes,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
FaciUty  Operating  License  Nos.  NPF-35 
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and  NPF-52  issued  to  Ehike  Power 
Company,  et  al.  (the  licensee),  for 
operation  of  the  Catawba  Nuclear 
Station,  Units  1  and  2,  located  in  York 
County,  South  Carolina. 

The  proposed  amendments  would 
revise  Section  3/4.7.1.6  of  the  Technical 
Specifications,  and  Section  15.6.3  of  the 
Updated  Final  Safety  Analysis  Report  to 
require  four  instead  of  three  steam 
generator  pressure  operated  relief  valves 
(PORVs)  operable,  and  allowing  credit 
for  local  operation  of  the  PORVs. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendments  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazajds  consideration,  which  is 
presented  below: 

This  proposed  change  has  been  evaluated 
against  the  standards  in  10  CFR  50.92  and 
has  been  determined  to  involve  no  significant 
hazards,  in  that  operation  of  the  facility  in 
accordance  with  the  proposed  amaadment 
would  not: 

(1)  Involve  a  significant  increase  in  the 
prol>ability  or  consequences  of  an  accident 
previously  evaluated: 

The  prof>osed  Technical  Specificatiori 
amendment  ensures  that  the  consequences  of 
a  (mstulated  SCTR  [steam  generator  tube 
rupture!  accident  are  envelof>ed  by  current 
analyses.  The  proposed  Technical 
Specification  amendment,  together  with 
credit  for  local  manual  operation  of  one  S/ 
G  Isteam  generator]  PORV  [power-ofterated 
relief  valve],  will  ensure  that  adequate 
margin  to  overfill  exists  for  the  SCTR 
accident  Furthermore,  with  administrative 
controls  currently  in  place  regarding  reactor 
coolant  specific  activity,  this  requirement 
ensures  that  offsite  doses  following  the  SGTR 
accident  remain  within  the  dose  analysis  of 
record.  These  administrative  controls  are 
expected  to  be  lifted  with  the  completion  of 
dose  analyses  based  on  more  detailed  input 
in  place  of  the  conservative  assumptions 
made  to  support  the  restrictions.  The 
requirement  to  maintain  all  four  S/G  PORVs 
operable  is  more  restrictive  than  the  current 
requirement,  and  therefore  does  not 
adversely  affiect  the  consequences  of  any 
analyzed  acxidenL 


The  accident  in  which  the  S/G  PORVs  are 
considered  to  be  accident  iniUators  is 
discussed  in  Section  15.1.4  of  the  Catawba 
UFSAR  ]  Updated  Final  Safety  Analysis 
Re[X)rt|.  Considering  the  number,  design 
features  and  reliability  of  steam  dump  to 
condenser  valves  (nine),  atmospheric  dump 
valves  (nine).  S/G  Code  Safety  Valves 
(twenty),  and  S/G  PORVs  (four),  the 
requirement  to  maintain  all  four  S/G  PORVs 
operable  does  not  significantly  increase  the 
probability  of  inadvertent  opening  of  steam 
dump  valve  as  analyzed  in  Section  15.1.4  of 
the  Catawba  UFSAR.  As  reported  in  Section 
15.1.4  of  the  Catawba  UFSAR,  inadvertent 
opening  of  a[n|  S/G  PORV  is  enveloped  by 
the  consequences  of  a  postulated  Main  Steam 
Line  Break.  The  requirement  to  maintain  all 
four  S/C  PORVs  operable  does  not  in  any 
way  change  this. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated: 

No  new  accident  types  have  been 
identified  for  the  S/G  PORVs  or  any  SSCs 
[systems,  structures,  and  components] 
associated  with  or  connected  to  the  S/G 
PORVs.  With  respect  to  the  typies  of  accidents 
that  should  be  considered,  the  Standard 
Review  Plan  and  the  Catawba  UFSAR  are 
considered  to  be  complete  for  Catawba 
Nuclear  Station. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety: 

Margin  of  safety  is  related  to  confidence  in 
fission  product  barriers.  The  proposed 
Technical  Specification  amendment,  along 
with  credit  for  local  manual  0[}eration  of  one 
S/G  PORV.  will  ensure  that  there  is  adequate 
margin  of  overfill.  Therefore,  the  steam  lines, 
S/G  PORVs  and  the  code  safety  relief  valves 
will  not  be  degraded  following  a  design  basis 
SCTR.  This  amendment  will  also  ensure  that 
steaming  of  the  ruptured  S/G  is  not  necessary 
to  effect  plant  cooldown  after  a  postulated 
SCTR.  Along  with  administrative  controls 
currently  in  place  regarding  reactor  coolant 
specific  activity,  this  requirement  ensures 
that  offsite  doses  following  SGTR  remain 
within  values  of  the  dose  analysis  of  record. 
These  administrative  controls  are  expected  to 
be  lifted  with  the  completion  of  dose 
analyses  based  on  more  detailed  input  in 
place  of  the  conservative  assumptions  made 
to  support  the  restrictions.  In  summary,  this 
proposed  amendment  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 


expiration  of  the  30-day  notice  period. 
However,  should  circiunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  afier  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclefu  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  niunber  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville.  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  14,  1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  fricility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copj  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  £)C,  and  at  the  local  public 
document  room  located  at  the  York 
Coimty  Library,  138  East  Black  Street. 
Rock  Hill,  South  Carolina. 

If  a  request  for  a  hearing  or  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 


designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shotlld  be  permitted 
with  particular  reference  to  the 
folloMong  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
natiue  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  hais  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 


a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
diuing  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  IDatagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Herbert 
N.  Berkow:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  niunber  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001,  and  to  Mr.  Albert  Carr. 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  p>etitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 


Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  7, 1997.  which 
is  available  for  public  inspection  at  the 
Conunission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
York  County  Library,  138  East  Black 
Street,  Rock  Hill,  South  Carolina. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
PstsrS.  Tarn, 

Senior  Project  Manager  Project  Directorate 
n-2.  Division  of  Reactor  Projects— I/D,  Office 
of  Nuclear  Reactor  Regulation. 
(PR  Doc.  97-6343  Filed  3-12-97;  8:45  am] 
BMXMQ  OOOE  7SaO-01-P       » 


[Docket  No.  5(M61-OlA.  ASLBP  No.  97- 
72S-01-OLA] 

Illinois  Power  Co.,  Soytand  Power 
Cooperative;  Establishment  of  Atomic 
Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Regirter,  37  FR 
28710  (1972),  and  §§  2.105.  2.700.  2.702. 
2.714,  2.714a,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and  to  preside  over 
the  proceeding  in  the  event  that  a 
hearing  is  ordered. 

Southwestern  Electric  Cooperative,  Inc. 

Illinois  Power  Company,  Soyland  Power 

Cooperative 

This  Board  is  being  established 
purstiant  to  a  notice  published  by  the 
Commission  on  January  29, 1997,  in  the 
Federal  Register  Z  (60  FR  45180).  The 
notice  issued  by  the  NRC  staff  regards 
a  proposed  transfer  of  a  facility 
operating  ficense  held  by  Soyland 
Power  Cooperative  to  Illinois  Power 
Company.  The  petitioner.  Southwestern 
Electric  Cooperative,  Inc.,  seeks  to 
intervene  and  requests  a  hearing. 

The  Board  is  comprised  of  the 
following  administrative  judges: 

G.  Paul  BoUwerk  III,  Chairman,  Atomic 
Safety  and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555 

Peter  B.  Bloch,  Atomic  Safety  and  Licensing 
Board  Panel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555 

Thomas  D.  Murphy.  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
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Regulatory  Commission,  Washington,  DC 
20555 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
Judges  in  accordance  with  10  CFR 
2.701. 

Issued  at  Rockville.  MD,  this  7th  day  of 
March  1997. 

B.  Paul  Cotter,  Jr., 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 
(FR  Doc.  97-6340  Filed  3-12-97;  8:45  ami 
BMJJNQ  CODE  7M0-01-M 


[Docket  No.  50-344] 

Portland  General  Electric  Company 
(Trojan  Nuclear  Plant);  Order 
Approving  Application  Regarding  the 
Planned  Merger  of  Portland  General 
Corporation,  the  Parent  Holding 
Company  for  Portland  General  Electric, 
With  Enron  Corporation 

I 

Portland  General  Electric  Company 
(PGE  or  the  licensee)  owns  a  67.5- 
percent  interest  in  the  Trojan  Nuclear 
Plant  (TNP)  located  on  the  west  bank  of 
the  Columbia  River  in  Columbia 
County,  Oregon.  PGE  holds  Facility 
Operating  License  No.  NPF-1  issued  by 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  pursuant  to  Part  50 
of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFT?  Part  50)  on 
November  21, 1975.  Under  this  license, 
PGE  has  the  authority  to  possess  and 
maintain  but  not  operate  TNP.  PGE  is 
currently  a  wholly  owned  subsidiary  of 
Portland  General  Corporation  (PGC). 


By  letter  dated  August  20,  1996,  as 
supplemented  by  letters  dated  October 
16,  1996,  and  October  30.  1996,  PGE 
informed  the  Commission  that  PGE's 
parent  company,  PGC,  has  agreed  to  a 
merger  with  Enron  Corporation  (Enron), 
subject  to  certain  conditions.  Those 
conditions  include  approval  by  the 
shareholders  of  the  companies  and 
obtaining  appropriate  governmental 
approvals  which  do  not  impose  terms  or 
conditions  that  would  be  reasonably 
likely  to  have  an  adverse  effect  on  PGE 
or  Enron. 

hi  the  August  20,  1996.  submittal,  as 
supplemented  by  letters  dated  October 
16,  1996,  and  October  30. 1996,  PGE 
requested  the  Commission's  consent  to 
the  planned  merger  to  the  extent 
necessary  under  Sections  81,  101,  and 
184  of  the  Atomic  Energy  Act,  and 
under  10  CFR  50.80  and  10  CFR  30.34. 
Notice  of  this  application  was  published 
in  the  Federal  Registn-  on  January  16, 
1997  (62  FR  2399).  Under  the  agreement 


and  plan  of  merger,  the  businesses  of 
Enron  and  PGC  would  be  combined  by 
means  of  the  reincorporation  of  Enron 
as  an  Oregon  corporation  through  the 
merger  of  Enron  with  and  into  a  wholly 
owned  Enron  subsidiary  (hereinafter 
referred  to  as  the  "Merger  Company"), 
and  the  merger  of  PGC  into  the  Merger 
Company.  The  shareholders  of  Enron 
will  become  shareholders  of  the  Merger 
Compcmy,  and  likewise  the  shareholders 
of  PCiC  will  become  shareholders  of  the 
Merger  Company  on  a  one-for-one  basis. 
The  Merger  Company  will  be  known  as 
Enron.  PGE  will  continue  to  be 
headquartered  in  Portland,  Oregon  and 
senior  management  will  remain  in 
place.  The  merger  will  not  affect  PGE's 
status  as  a  regulated  public  utility  in  the 
State  of  Oregon.  After  the  merger,  PGE 
will  continue  to  be  the  NRC  licensee  for 
TNP  and  no  direct  transfer  of  the 
operating  license  or  interests  in  the  unit 
will  result  from  the  merger.  Direct 
control  of  the  possession-only  license 
for  TNP  now  held  by  PGE  and  its  co- 
owners  will  remain  with  PGE  and  the 
same  co-owners,  and  will  not  be 
affected  by  the  planned  merger. 

Under  10  CFR  50.80,  no  license  shall 
be  transferred,  directly  Or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  submitted  in  the 
letter  of  August  20,  1996.  and 
supplemental  letters  dated  October  16, 
1996,  and  October  30, 1996,  and  other 
information  before  the  Commission,  the 
NRC  staff  has  determined  that  the 
proposed  merger  will  not  affect  the 
qualifications  of  PGE  as  holder  of  the 
license,  and  that  the  transfer  of  control 
of  the  license  for  TNP,  to  the  extent 
effected  by  the  merger,  is  otherwise 
consistent  with  applicable  provisions  of 
law,  regulations,  and  orders  issued  by 
the  Commission,  subject  to  the 
conditions  set  forth  herein.  These 
findings  are  supported  by  a  safety 
evaluation  dated  March  6, 1997. 

An  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  was 
published  in  the  Federal  Register  on 
March  5,  1997  (62  FR  10094). 

m 

Accordingly,,  pursuant  to  Sections 
161b,  161i,  161o,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
use  2201(b),  2201(i),  2201(o)  and  2234, 
and  10  CFR  50.80,  it  is  hereby  ordered 
that  the  Commission  approves  the 
application  regarding  the  merger 
agreement  between  PGC  and  Enron 
subject  to  the  following:  (1)  PGE  shall 
continue  to  fund  its  decommissioning 
tnist  funds  in  accordance  with  the 
schedule  stated  in  the  licensee's  Post- 


Shutdown  Decommissioning  Activities 
Report  (FSDAR),  and  (2)  PGE  will 
provide  the  Director,  NRR,  with  at  least 
60  days  prior  notice  of  a  transfer 
(excluding  grants  of  security  interests  or 
liens),  from  PGE  to  its  parent  or  to  any 
other  affiliated  company,  of  facilities  for 
the  production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  10 
percent  of  PGE's  consolidated  net  utility 
plant,  as  recorded  on  PGE's  books  of 
account;  provided,  however,  this 
condition  (2)  shall  not  apply  once  (a) 
PGE  has  completed  all  major 
decommissioning  activities,  as  that  term 
is  defined  in  10  CFR  50.2,  or  (b)  PGE's 
external  decommissioning  trust  fund 
has  been  funded  in  an  amount  sufficient 
to  pay  PGE's  share  of  site  radiological 
deconunissioning  costs  as  estimated  in 
the  PSDAR.  Any  such  notice  to  the 
Director,  NRR,  shall  be  exempt  hom 
public  disclosure  to  the  extent 
permitted  by  the  NRC's  regulations    . 
implementing  the  Freedom  of 
Information  Act.  In  addition,  should  the 
merger  between  PGC  and  Enron  not  be 
consummated  by  December  31,  1997, 
this  Order  shall  become  null  and  void, 
provided,  however,  an  application  and 
for  good  cause  shown,  such  date  may  be 
extended. 
This  Order  is  effective  upon  issuance. 

IV 

By  April  14,  1997,  any  person 
adversely  affected  by  this  Order  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  Order.  Any  person 
requesting  a  hearing  shall  set  forth  with 
particularity  how  that  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

U  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  order 
designating  the  time  and  place  of  such 
hearing. 

The  issue  to  be  considered  at  any 
such  hearing  shall  be  whether  this 
Order  should  be  sustained. 

Any  request  for  a  hearing  must  be 
filed  with  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regiilatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Docketing  and  Services 
Branch,  or  may  be  delivered  to  11555 
Rockville  Pike,  Rockville,  Maryland 
between  7:45  am  and  4:15  pm  Federal 
workdays,  by  the  above  date.  Copies 
should  be  also  sent  to  the  Office  of  the 
General  Counsel  and  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  Mr. 
Douglas  R.  Nichols,  Esq.,  Assistant 
General  Counsel  PGE,  121  S.W.  Salmon 


Street,  Suite  1300,  Portland,  Oregon 

97204. 

For  further  details  with  respect  to  this 
Order,  see  PGE's  application  dated 
August  20, 1996,  and  supplemental 
letters  dated  October  16, 1996,  and 
October  30, 1996,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
Gelman  Building,  2120  L  Street,  N.W., 
Washington,  D.C.,  and  at  the  TNP  local 
public  doctiment  room  located  at  the 
Branford  Price  Millar  Library,  Portland 
State  University,  Portland,  Oregon 
97207. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
S«nuel  J.  CoUins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  97-6344  Filed  3-12-97;  8:45  am) 
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[Docket  NO.  50-721 

Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 
Regarding  Termination  of  An>ended 
Facility  Operating  License  No.  R-25 
University  of  Utah  AGN-201  Research 
Reactor 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  Order  terminating 
Amended  Facility  Operating  License 
No.  R-25  for  the  University  of  Utah  (the 
licensee)  AGN-201  Research  Reactor 
(AGN-201)  located  on  the  licensee's 
campus  in  Salt  Lake  City,  Utah,  in 
accordance  with  the  application  dated 
July  17, 1990,  as  supplemented  on  July 
18,  1990,  June  12, 1991,  April  13, 1994, 
and  March  17  and  22, 1995,  and 
February  6,  1996. 

EnTinnunental  Anessment 

Identification  of  Proposed  Action 

By  application  dated  July  17, 1990,  as 
supplemented  on  July  18, 1990,  and 
June  12,  1991,  the  licensee  requested 
authorization  to  dismantle  the  AGN-201 
and  dispose  of  its  component  parts  in 
accordance  with  the  proposed 
deconunissioning  plan.  The  application 
of  July  17, 1990,  also  requested 
authorization  to  terminate  Amended 
Facility  Operating  License  No.  R-25. 
Following  an  "Order  Authorizing 
Dismantling  of  Facility  and  Disposition 
of  Component  Parts,"  dated  August  1, 
1991,  (56  FR  37733).  the  licensee 
completed  the  dismantlement  and 
submitted  a  final  survey  report  dated 
April  13, 1994,  as  supplemented  on    * 
March  17  and  22, 1995,  and  February  6, 
1996.  Representatives  of  the  Oak  Ridge 


Institute  for  Science  and  Education 
(ORISE),  under  contract  to  NRC, 
conducted  a  survey  of  the  reactor  on 
April  9, 1996.  The  survey  is 
docimiented  in  an  ORISE  report. 
"Radiological  Survey  of  the  University 
of  Utah  AGN-201M  Research  Reactor. 
Salt  Lake  Qty.  Utah."  dated  Jime  1996. 
In  a  memorandiun  dated  July  15, 1996, 
NRC  Region  IV  found  that  the  ORISE 
report  foldings  support  the  data 
developed  in  the  licensee's  final  survey 

report 

Because  the  AGN-201  is  in  the  same 
room  as  the  TRIGA  Research  Reactor 
(Docket  No.  50-407,  Facility  Operatmg 
License  No.  R-126)  that  the  University 
continues  to  operate,  the  Reactor  Room 
of  the  Merrill  Engineering  Building  will 
continue  to  be  subject  to  the  terms  of  the 
TRIGA  license.  There  is  no  site  being 
released  for  uinrestricted  use  by  this 
action.  Only  the  remaining  reactor 
component  parts  possessed  under 
Amended  Facility  Operating  License 
No.  R-25  are  being  released  for 
unrestricted  use  by  this  Ucense 
termination.  The  Reactor  Room  will  be 
considered  for  release  by  NRC  as  part  of 
the  request  to  terminate  the  TRIGA 
license  at  some  time  in  the  future. 
Because  the  site  will  continue  to  be 
used  under  a  NRC4icense  and  will  be 
surveyed  in  the  futin^,  and  because 
application  of  the  regulation  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule,  the  NRC,  in  a 
separate  action,  is  considering  granting. 

upon  its  own  initiative,  a  specific 

exemption  in  accordance  with  10  CFR 
50.12  to  the  part  of  the  requirements  of 
10  CFR  50.82(b)(6)(ii)  that  requires  a       * 
terminal  radiation  survey  and  associated 
documentation  to  demonstrate  that  the 
site  is  suitable  for  release  as  a  condition 
for  Ucense  termination. 

The  Need  for  Proposed  Action 

In  order  to  release  the  remaining 
reactor  components  for  unrestricted  use. 
Amended  Facility  Operating  License 
No.  R-25  must  be  terminated. 

Environmental  Impact  of  License 
Termination 

The  licensee  indicates  that  the 
residual  contamination  and  dose 
exposures  comply  with  the  criteria  of 
Regulatory  Guide  1.86,  Table  1,  which 
estabUsh  acceptable  residual  surface 
contamination  levels,  and  the  exposure 
limit,  established  by  the  NRC  staff,  of 
less  than  5  micro  rem/hr  above 
backgroimd  at  1  meter.  These 
measurements  have  been  verified  by  the 
NRC  staff.  The  NRC  finds  thJt  since 
these  criteria  have  been  met,  there  is  no 
significant  impact  on  the  environment 
and  the  reactm  components  can  be 


released  for  imrestricted  use  and  the 
license  terminated.  Because  the  site  will 
continue  to  be  subject  to  an  NRC 
license,  terminatiiig  Operating  License 
No.  R-25  will  have  no  effect  on  the 
status  of  the  site  and  thus,  has  no 
significant  impact  on  the  environment. 

Ahematives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denying  the 
proposed  action.  Denying  the 
application  for  license  termination 
would  result  in  no  change  in  cturent 
environmental  impacts  and  would  deny 
release  of  the  remaining  reactor 
components  for  unrestricted  use  and 
require  continuance  of  the  bcility 
Ucense.  The  aavironmental  impacts  of 
the  proposed  action  and  of  the 
alternative  action  are  similar.  Since  the 
contaminated  and  activated  reactor  and 
component  parts  have  been  dismantled 
and  disposed  of  in  accordance  with 
NRC  regulations  and  guidelines,  there  is 
no  alternative  with  less  enviroimiental 
impact  than  the  termination  of 
Amended  FaciUty  Operating  License 
No.  R-25. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  personnel 
from  ORISE  (an  NRC  contractor),  who 
conducted  the  confirmatory  survey  for 
the  AGN-201.  The  staff  also  consulted 
with  the  Utah  State  official  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

'       The  NRC  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action.  On 
the  basis  of  the  foregoing  environmental 
assessment,  the  hRlC  has  concluded  that 
the  issuance  of  the  Order  wiU  have  no 
significant  effect  on  the  quaUty  of  the 
human  environment 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application  for 
termination  of  Amended  Facility 
Operating  License  No.  R-25,  dated  July 
17. 1990.  as  supplemented.  These 
documents  are  available  for  pubUc 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  N.W., 
Washington,  D.C  20037. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  March  1997. 

For  the  Nuclear  R^^ulatory  Commission. 
Se3riBO*r  H.  WaiH, 
Director.  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  97-6341  FUed  3-12-97;  8:45  am] 
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[Dodnt  No.  50-72] 

Enviromental  Assessment  and  Rnding 
of  No  Significant  Impact  Regarding 
Issuance  of  a  Specific  Exemption  to 
the  Requirements  of  10  CFR 
50.82(b)(6)(il)  University  of  Utah  AGN- 
201  Research  Reactor 

The  U.S.  Nuclear  Regulatory 
Conunission  (NRC)  is  considering 
granting,  upon  its  own  initiative,  a 
specific  exemption  in  accordance  with 
10  CFR  50.12  to  the  part  of  the 
requirements  of  10  CFR  50.82(b)(6)(ii) 
that  requires  a  terminal  radiation  survey 
and  associated  documentation  to 
demonstrate  that  the  site  is  suitable  for 
release  as  a  condition  of  license 
termination  for  Amended  Facility 
Operating  License  No.  R-25  for  the 
University  of  Utah  (the  licensee)  AGN- 
201  Research  Reactor  (AGN-201) 
located  on  the  Ucensee's  campus  in  Salt 
Lake  City.  Utah. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  application  dated  July  17. 1990,  as 
supplemented  on  July  18,  1990,  and 
June  12,  1991,  the  licensee  requested 
authorization  to  dismantle  the  AGN- 
201,  dispose  of  its  component  parts  in 
accordance  with  the  proposed 
decommissioning  plan,  and  terminate 
Amended  Facility  Operating  License 
No.  R-25.  Following  an  "Order 
Authorizing  Dismantling  of  Facility  and 
Disposition  of  Component  Parts."  dated 
August  1. 1991.  (56  FR  37733).  the 
licensee  completed  the  dismantlement 
and  submitted  a  final  survey  report 
dated  April  13. 1994.  as  supplemented 
on  March  17  and  22, 1995,  and  February 
6, 1996.  Representatives  of  the  Oak 
Ridge  Institute  for  Science  and 
Education  (ORISE),  under  contract  to 
NRC,  conducted  a  survey  of  the  reactor 
on  April  9,  1996.  The  survey  is 
docxunented  in  an  ORISE  report. 
"Radiological  Survey  of  the  University 
of  Utah  AGN-201M  Research  Reactor, 
Salt  Lake  Qty.  Utah,"  dated  June  1996. 
In  a  memorandum  dated  July  15,  1996, 
NRC  Region  IV  found  that  the  ORISE 
rep>ort  findings  support  the  data 
developed  in  the  licensee's  final  survey 
report. 

Because  the  AGN-201  is  in  the  same 
room  as  the  TRIGA  Research  Reactor 
(Docket  No.  50-407.  Facility  Operating 
License  No.  R-126)  that  the  University 
continues  to  operate,  the  Reactor  Room 
of  the  Merrill  Engineering  Building  will 
continue  to  be  subject  to  the  terms  of  the 
TRIGA  license.  The  Reactor  Room  will 
be  considered  for  release  by  NRC  as  part 
of  the  request  to  terminate  the  TRIGA 
license  at  some  time  in  the  future. 


Because  the  site  will  continue  to  be 
used  under  a  NRC  license  and  will  be 
surveyed  in  the  future,  and  because 
application  of  the  regulation  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule,  the  NRC  is 
considering  granting,  upon  its  own 
initiative,  a  specific  exemption  in 
accordance  with  10  CFR  50.12  to  the 
part  of  the  requirements  of  10  CFR 
50.82(b)(6)(ii)  that  requires  a  terminal 
radiation  survey  and  associated 
documentation  to  demonstrate  that  the 
site  is  suitable  for  release  as  a  condition 
for  license  termination. 

The  Need  for  Proposed  Action 

The  exemption  is  needed  for 
termination  of  Amended  Facility 
Operating  License  No.  R-25. 

Environmental  Impact  of  Granting  of 
Exemption 

The  licensee  indicates  that  the 
residual  contamination  and  dose 
exposures  comply  with  the  criteria  of 
Regulatory  Guide  1.86.  Table  1,  which 
establish  acceptable  residual  sujface 
contamination  levels,  and  the  exposure 
limit,  established  by  the  NRC  staff,  of 
less  than  5  micro  rem/hr  above 
background  at  1  meter.  These 
measurements  have  been  verified  by  the 
NRC  staff.  The  NRC  finds  that  since 
these  criteria  have  been  met,  there  is  no 
significant  impact  on  the  environment 
and  the  reactor  components  can  be 
released  for  unrestricted  use  and  the 
license  terminated.  Because  the  site  will 
continue  to  be  used  under  an  NRC 
license,  granting  the  exemption  will 
have  no  effect  on  the  status  of  the  site 
and.  thus,  no  significant  impact  on  the 
environment. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denying  the 
proposed  action.  Not  granting  the 
exemption  would  result  in  no  change  in 
current  environmental  impacts  and 
would  require  continuance  of  the 
Amended  Facihty  Operating  License 
No.  R-25.  The  environmental  impacts  of 
the  proposed  action  and  of  the 
alternative  action  are  similar.  Since  the 
contaminated  and  activated  reactor  and 
component  parts  already  have  been 
dismantled  and  disposed  of  in 
accordance  with  NRC  regulations  and 
guidelines,  there  is  no  alternative  with 
less  environmental  impact  than  the 
granting  of  the  exemption  and 
termination  of  Amended  Facility 
Operating  License  No.  R-25. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  personnel 
from  ORISE  (an  NRC  contractor),  who 


conducted  the  confirmatory  survey  for 
the  AGN-201.  The  staff  also  consulted 
with  the  Utah  State  official  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

The  NRC  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action.  On 
the  basis  of  the  foregoing  environmental 
assessment,  the  NRC  has  concluded  that 
the  granting  of  the  exemption  will  have 
no  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application  for 
termination  of  Amended  Facility 
Operating  License  No.  R-25.  dated  July 
17,  1990.  as  supplemented.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street.  NW., 
Washington,  DC.  20037. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
Ssymonr  H.  Weiaa, 
Director.  Nan- Power  Reactors  and 
Decommissioning  Project  Directorate  Division 
of  Reactor  Program  Management.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-6347  Filed  3-12-97;  8:45  am] 
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Notice  of  Availability  of  Memorandum 
of  Understanding  Between  the  Nuclear 
Regulatory  Commission  and  the 
Department  of  Energy  Concerning 
Agency  Cooperation  on  Projects  and 
Activities 

SUMMARY:  On  January  15, 1997.  the 
Nuclear  Regulatory  Commission  (NRC) 
and  the  Department  of  Energy  (DOE) 
signed  a  Memorandum  of 
Understanding  (MOU)  to  provide  a  basis 
for  agency  cooperation  on  significant 
projects  and  activities.  The  MOU 
establishes  cooperative  long-range 
planning,  and  encourages  the 
development  of  specific  MOUs  to 
support  NRC  involvement  when  a  joint 
effort  on  a  project  or  activity  is 
desirable. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  L.  Bryce.  Special  Projects  Branch. 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  (301)  415-5848. 


SUPPLBiKNTARY  INFORMATION: 

Memorandum  of  Understanding 
Between  the  Department  of  Energy  and 
the  Nuclear  Regulatory  Conunission 

Cooperation  in  Support  of  Significant 
Projects  and  Activities 

I.  Introduction 

The  Department  of  Energy  (DOE)  and 
the  Nuclear  Regulatory  Commission 
(NRC)  in  recognition  of  a  mutual 
commitment  to  protect  public  health 
and  safety,  common  defense  and 
security,  and  the  environment  have 
developed  this  Memorandum  of 
Understanding  (MOU)  to  establish  a 
framework  for  carrying  out  significant 
projects  and  activities  where  joint 
cooperation  between  DOE  and  NRC  is 
desirable. 

n.  Authority 

The  Atomic  Energy  Act  of  1954.  as 
amended,  including  but  not  limited  to 
Sections  31.  33.  91.  and  161(1);  the 
Energy  Reorganization  Act  of  1974, 
including  Sections  104,  and  Section 
301(a)  of  the  Department  of  Energy 
Organization  Act  of  1977  authorize  DOE 
to  engage  in  various  activities  involving 
nuclear  materials  and  facilities.  Sections 
53,  57,  62.  63,  81,  103, 104,  and  161(b). 
of  the  Atomic  Energy  Act  of  1954.  as 
amended,  and  Section  201(f)  of  the 
Energy  Reorganization  Act  of  1974 
authorize  NRC  to  license  and  establish 
by  rule,  regulation,  or  order,  standards, 
and  instructions  to  govern  the 
possession  and  use  of  special  nuclear 
material,  source  material,  or  byproduct 
material  and  the  construction  and 
operation  of  certain  facilities  to  protect 
health  or  to  minimize  danger  to  life  or 
property,  or  to  promote  the  common 
defense  and  security.  This  agreement  is 
designed  to  supplement  the  February 
24,  1978  DOE/NRC  MOU.  The  DOE/ 
NRC  MOU  of  February  24, 1978. 
establishes  an  overall  management 
I>olicy  regarding  interagency 
relationships  in  the  conduct  of  research 
programs  and  related  areas  and  includes 
within  its  scope  those  guidelines 
governing  DOE  work  performed  by  NRC. 

in.  Purpose 

The  purpose  of  this  MOU  is  to 
provide  the  basis  for  DOE  and  NRC  to 
cooperate  on  significant  projects  and 
activities  of  mutii^l  interest. 

This  MOU  does  not  address  DOE/NRC 
interaction  with  respect  to  those  DOE 
facilities  which  by  statute  are  required 
to  be  licensed  or  otherwise  regvilated  by 
NRC  under  the  Energy  Reorganization 
Act  of  1974.  the  Nuclear  Waste  Policy 
Act  or  other  applicable  law.  or  with 
respect  to  material  and  facilities  within 


the  responsibility  of  the  DOE  Office  of 
Naval  Reactors. 

IV.  Agreements  Between  Parties 

A.  General 

1.  DOE  and  NRC  will  cooperate  in  the 
timely  and  orderly  completion  of 
projects  and  activities  undertaken 
pursuant  to  this  MOU  with  due  regard 
for  public  health  and  safety,  protection 
of  the  environment,  and  common 
defense  and  security.  Essential  to 
complying  with  the  spirit  of  this  MOU 
is  maintaining  a  relationship  between 
the  agencies  marked  by  open  and 
candid  communications  at  all  levels. 

2.  Toward  these  goals.  DOE  and  NRC 
will  explore  together  the  development 
of  specific  MOUs  to  support  NRC 
involvement  in  projects  and  activities  in 
areas  where  joint  cooperation  is 
desirable,  such  as  the  efforts  covered  by 
the  DOE/NRC  MOU  on  tritium 
production  dated  May  22. 1996. 

B.  Planning 

1.  DOE  and  NRC  vrill  cooperate  in 
long-range  planning  to  ensure  that  both 
agencies  are  cognizant  of  the  funding, 
resource,  and  timing  requirements  for 
these  special  projects  and  activities. 
Consultations  and  information 
exchanges  between  the  DOE  and  NRC 
on  long-range  planning  activities, 
operating  experience  or  research  resvdts. 
briefings  of  advisory  committees,  and 
other  normal  functions  are  generally  not 
subject  to  reimbursement 

2:  DOE  and  NRC  %vill  inform  each 
other  and  the  Office  of  Management  and 
Budget  of  activities  that  will  require 
significant  participation  of  both. 
Specific  activities  related  to  public 
health  and  safety,  protection  of  the 
environment,  and  common  defense  and 
security  for  which  DOE  requests  NRC 
involvement  will  require  significant 
advance  notification  to  allow  NRC  to 
seek  appropriate  resources  in  NRC's 
budget  requests.  DOE  will  provide  NRC 
the  necessary  information  required  to 
support  such  budget  requests.  NRC 
generally  will  not  participate  m  projects 
and  activities  pertaining  to  DOE's 
responsibilities  unless  Congress 
appropriates  resources  to  NRC  for  such 
activities.  Exceptions  will  be  considered 
by  NRC  on  a  case-by-case  basis  and  only 
if  DOE  reimburses  NRC  for  its  full 
agency  cost. 

3.  this  MOU  shall  not  be  used  to 
obligate  or  commit  funds  or  be  used  as 
the  basis  for  the  transfer  of  funds. 

C.  Interagency  Interfaces 

1 .  Matters  of  policy  coordination, 
interpretation  of  established  policy  and 
implementation  oversight  are  the 
responsibility  of  the  Under  Secretary  for 


DOE  and  the  Executive  Director  fot 
Operations  of  the  NRC.  Functional 
responsibilities  shall  be  assigned  by 
each  agency  as  necessary  to  fulfill  the 
provisions  of  this  MOU  and  any  specific 
MOUs  entered  into  by  DOE  and  NRC. 
The  DOE  Assistant  Secretary  for 
Environment,  Safety  and  Health  and  the 
Executive  Director  for  Operations  of  the 
NRC  will  be  the  initial  points  of  contact 
for  communication  relating  to  carrying 
out  the  provisions  of  this  MOU. 

2.  The  day-to-day  activities  performed 
in  accordance  with  this  MOU  are  the 
responsibiUty  of  the  designated  DOE 
representative,  in  coordination  with  the 
designated  NRC  representative.  Every 
attempt  shall  be  made  to  address  topics 
and  issues  at  the  project  level,  ff  they 
cannot  be  resolved  at  the  project  level, 
they  will  be  raised  through  each 
agency's  management  chain,  as 
necessary  and  appropriate. 

D.  Information  Management  and 
Independent  Technical  Oversight 

1.  Each  agency  recognizes  that  it  is 
responsible  for  the  identification, 
protection,  control,  and  accoimting  of 
information  used  or  otherwise  furnished 
in  connection  with  this  MOU  in 
accordance  with  its  established 
procedures.  This  information  consists  of 
classified,  proprietary,  and 
procurement-sensitive  information; 
Safeguards  Information;  and 
Unclassified  Controlled  Nuclear 
Information  (UCNI)  as  described  by 
Section  148  of  the  Atomic  Energy  Act  of 
1954,  as  amended. 

2.  NRC  agrees  to  use  available  EXDE 
information  and  reports  and  to  comply 
with  DOE  administrative  requirements 
for  handling  such  information.  DOE  will 
provide  NRC  such  additional 
information  as  NRC  may  require  to 
identify  issues  related  to  public  health 
and  safety,  protection  of  the 
environment,  and  conunon  defense  and 
security  which  may  be  necessitated  by 
the  project  or  activity.  NRC  will 
determine  whether  to  establish  a  public 
docket  for  particular  joint  projects  on  a 
case-by-case  basis. 

3.  DOE  and  NRC  recognize  the 
importance  of  providing  timely  and 
accurate  information  to  the  public 
r^arding  projects,  activities,  and 
regulatory  decisions  that  may  affect 
public  health  and  safety,  and  protection 
of  the  environment.  Meetings  between 
DOE  and  NRC  staff  in  connection  with 
project  activities  that  pertain  to  specific 
regulatory  decisions  or  actions  shall  be 
governed  by  NRC's  policy  on  open 
meetings  (59  FR  48340.  September  20, 

1994). 

4.  Committees,  such  as  the  Advisory 
Committee  on  Reactor  Safeguards  and 
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the  Advisory  Committee  on  Nuclear 
Waste  for  NRC  and  the  Defense  Nuclear 
Facilities  Safety  Board  for  DOE,  provide 
independent  technical  advice 
concerning  fecilities,  safety  studies,  and 
related  matters.  As  appropriate,  DOE 
and  NRC  agree  to  support  these  types  of 
independent  reviews  by  providing 
readily  available  information  or 
designating  representatives  to  attend 
briefings  related  to  their  respective  areas 
of  responsibilities. 

V.  Other  Provisions 

1.  Nothing  in  this  MOU  shall  limit  the 
rights  or  ability  of  either  agency  to 
exercise  its  authority  independently 
with  regard  to  matters  that  are  the 
subject  of  this  MOU. 

2.  Nothing  in  this  MOU  shall  be 
deemed  to  establish  any  right  nor 
provide  a  basis  for  any  action,  either 
legal  or  equitable,  by  any  person  or  class 
of  persons  challenging  a  government 
action  or  a  failure  to  act. 

3.  This  MOU  is  not  entered  into  for 
purposes  of  addressing  issues  related  to 
possible  changes  in  the  scope  of  either 
party's  authority  to  regulate  nuclear 
materials  and  facilities. 

4.  This  MOU  may  be  further 
implemented  by  supplementary 
agreements  in  which  authorized 
representatives  of  DOE  and  NRC  may 
amplify  or  modify  the  policy  or 
provisions  in  this  MOU  or  any  of  its 
supplements,  provided  that  any  material 
modifications  of  the  provisions  or  any  of 
its  supplements  shall  be  subject  to  the 
approval  of  the  authorized  signatories  of 
this  MOU  or  their  designated 
representatives. 

5.  This  MOU  shall  be  effective  upon 
signatiue  of  the  Secretary  of  Energy  and 
the  Chairman  of  the  NRC  and  will 
remain  in  effect  until  terminated  by 
mutual  agreement  or  by  the  written 
notice  of  either  party  submitted  six 
months  in  advance  of  termination. 
Amendments  or  modifications  to  this 
MOU  may  be  made  upon  the  written 
agreement  of  the  parties. 

6.  In  developing  specific  MOUs  for 
particular  projects  and  activities,  the 
parties  shall  consider  what  provisions 
should  be  made  for  the  handling  of 
whistleblower  issues  or  other  citizen 
complaints. 

Hani  R.  (TLeary. 

Secretary.  U.S.  Department  of  Energy. 

Shirley  A.  Jackaon. 

Chairman,  U.S.  Nuclear  Regulatory 
Conunission. 

This  Memorandum  of  Understanding 
was  signed  by  the  Chairman  of  the 
Nuclear  Regulatory  Commission  and  the 
Secretary  of  Energy  on  January  15,  1997. 


Dated  at  Rockville,  Maryland,  this  5  day  of 
March  1997. 

For  the  Nuclear  Regulatory  Commission. 
Robert  C  Pieraon, 

Chief.  Special  Projects  Branch,  Division  of 
Fuel  Cycle  Safety  and  Safeguards,  NMSS. 
[FR  Doc.  97-6345  Filed  3-12-97;  8:45  am] 
BILUNGCOOE  75«M>1-P 


[Docket  Nos.  70-7001  and  70-7002] 

Notice  of  Transition  of  Regulatory 
Authority  Over  the  U.S.  Enrichment 
Corporation  Gaseous  Diffusion  Plants 

The  U.S.  Nuclear  Regulatory 
Commission  assumed  regulatory 
jurisdiction,  from  the  U.S.  Department 
of  Energy  (DOE),  over  the  United  States 
Enrichment  Corporation  (USEC)  gaseous 
diffusion  plants  (CDPs)  located  in 
Paducah,  Kentucky,  and  Piketon,  Ohio, 
at  12:01  a.m.  on  March  3.  1997. 

The  President  signed  H.R.  776,  the 
Energy  Policy  Act  of  1992  (the  Act),  into 
law  on  October  24, 1992.  The  Act 
amended  the  Atomic  Energy  Act  of 
1954,  to  establish  a  new  government 
corporation,  USEC,  for  the  purpose  of 
operating  the  luanium  enrichment 
enterprise  owned  and  previously 
operated  by  DOE.  The  Act  provided  that 
NRC  would  promulgate  standards  that 
apply  to  USEC's  operation  of  its  CDPs, 
to  protect  public  health  and  safety  from 
radiological  hazards,  and  to  provide  for 
the  common  defense  and  security.  The 
Act  directed  NRC  to  establish  and 
implement  a  certification  process  luider 
which  NRC  would  certify  the  CDPs  for 
compliance  with  these  standards.  DOE 
agreed  to  retain  nuclear  safety, 
safeguards,  and  security  oversight  of  the 
CDPs  until  NRC  finished  its  certification 
prt)cess. 

On  September  16.  1996.  the  Director. 
Office  of  Nuclear  Material  Safety  and 
Safeguards  (Director)  signed  the  initial 
certification  decision.  Notice  of  this 
decision  appeared  in  the  Federal 
Register  (61  FR  49360)  on  September 
19. 1996.:'Wie  Director  signed  the  final 
Certificates  of  Compliance  for  the  CDPs 
on  November  26,  1996.  The  Certificates 
of  Compliance  provided  for  a  transition 
period  before  NRC's  assuming 
regulatory  authority,  to  allow  USEC  to 
complete  necessary  procedure  revision 
and  training  on  the  NRC-approved 
application.  DOE  continued  regulatory 
oversight  during  this  transition  period. 
The  transition  period  ended  at  midnight 
on  March  2.  1997.  NRC  assumed 
regulatory  oversight  at  the  CDPs  at  12:01 
a.m.  (local  time)  on  March  3, 1997. 

NRC  has  not  assumed  regulatory 
jurisdiction  over  the  entire  Paducah  and 
Portsmouth  reservations.  EKDE  retains 


regulatory  jurisdiction  over  those 
portions  of  both  sites  that  have  activities 
unrelated  to  the  enrichment  process  and 
that  are  not  leased  by  USEC.  Examples 
of  activities  for  which  DOE  retains 
responsibility  are  environmental 
restoration  activities,  cylinder  storage 
yards  that  contain  depleted  UFe 
generated  before  July  1993,  and 
activities  related  to  highly  eiu-iched 
uraniiun. 

All  correspondence  related  to  the 
CDPs.  except  for  proprietary  and 
classified  information,  is  available  for 
public  inspection  and  copying  at  the 
Commission  Public  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC 
20555  it  is  also  available  at  the  Local 
Public  IDocument  Rooms,  under  Docket 
No.  70-7001,  at  the  Paducah  Public 
Library,  555  Washington  Street, 
Paducah,  Kentucky  42003;  and  under 
Docket  No.  70-7002,  at  the  Portsmouth 
Public  Library,  1220  Gallia  Street, 
Portsmouth,  Ohio  45662. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 

Carl  J.  Paperiello, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(FR  Doc.  97-6346  Filed  3-12-97;  8:45  ami 
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POSTAL  RATE  COMMISSION 
[Order  No.  1162;  Docket  No.  A97-14] 

Spottswood,  Virginia  24475  (Regina 
Kesterson,  Petitioner);  Notice  and 
Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 
Under  39  U.S.C.  404(b)(5) 

Issued  March  10, 1997. 

Before  Commissioners:  Edward  J.  Gleiman. 
Chairman;  H.  Edward  Quick.  Jr.,  Vice- 
Chairman:  George  W.  Haley;  W.H.  "Trey" 
LeBlanc  m. 

Docket  Number:  A97-14. 

Name  of  Affected  Post  Office: 
Spottswood.  Virginia  24475. 

Name(s)  of  Petitionerfs):  Regina 
Kesterson. 

Type  of  Determination:  Closing. 

Date  of  filing  of  Appeal  Papers:  March 
3. 1997. 

Categories  of  issues  apparently  raised: 

1.  Effect  on  the  commuinity  (39  U.S.C. 
404(b)(2)(A)). 

2.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 


Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedide. 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  orders: 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  March  18, 1997. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Margaret  P.  Crenshaw, 

Secretary. 

Appendix 

March  3, 1997— Filing  of  Appeal  letter 
March  10, 1997 — Commission  Notice 

and  Order  of  Filing  of  Appeal 
March  28, 1997— Last  day  of  filing  of 

petitions  to  intervene  (see  39  CFR 

3001.111(b)) 
April  7, 1997 — Petitioner's  Participant 

Statement  or  Initial  Brief  (see  39  CFR 

3001.115(a)  and  (b)) 

April  28, 1997 — Postal  Service's 

Answering  Brief  [see  39  CFR 

3001.115(c)) 
May  13. 1997— Petitioner's  Reply  Brief 

should  Petitioner  choose  to  file  one 

(see  39  CFR  3001.115(d)) 

May  20. 1997— Deadline  for  motions  by 
any  party  requesting  oral  argument. 
The  Commission  will  schedule  oral 
argxunent  only  when  it  is  a  necessary 
addition  to  the  written  filings  (see  39 
CFR  3001.116) 

July  1. 1997— Expiration  of  the 
Commission's  120-day  decisional 
schedule  (see  39  U.S.C.  404(b)(5)) 

IFR  Doc.  97-6350  Filed  3-12-97;  8:45  am] 

SaUNQ  OOOE  7710-FW-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Fonns  Submitted  for  0MB 
Review 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raibtwd 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  die  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s): 

(1)  Collection  title:  Application  and 
Claim  for  RUIA  Benefits  Due  at  Death. 

(2)  Form(s)  submitted:  UI-63. 

(3)  OAfB  Number:  3220-0055. 

(4)  Expiration  date  of  current  OMB 
clearance:  4/30/97. 

(5)  Type  of  request:  Extension  of  a 
ciurently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  200. 

(8)  Total  annual  responses:  200. 

(9)  Total  annual  reporting  hours:  23. 

(10)  Collection  description:  The 
collection  obtains  the  information 
needed  by  the  Railroad  Retirement 
Board  to  pay.  imder  section  2(g)  of  the 
Railroad  Unemployment  Instuance  Act, 
benefits  imder  that  Act  accrued,  but  not 
paid  because  of  the  death  of  the 
employee. 

Additional  Information  or  Comments: 
Copies  of  the  form  and  supporting 
dociunents  can  be  obtained  from  Chuck 
Mierzwa.  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer.  Laura  Oliven  (202- 
395-7316).  Office  of  Management  and 
Budget.  Room  10230.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Chock  Mierzwa, 
Clearance  Officer. 

[FR  Doc.  97-6294  Filed  3-12-97;  8:45  ami 
BOXma  CODE  7906-01-M 


the  State  of  Minnesota  constitute  an 
economic  injury  disaster  loan  area  as  a 
result  of  severe  winter  storms  and 
blizzard  conditions  during  the  period 
hftginning  November  1996  through 
January  1997.  Eligible  small  businesses 
without  credit  available  elsewhere  and 
small  agricultural  cooperatives  without 
credit  available  elsewhere  may  file 
applications  for  economic  injiuy 
assistance  for  this  disaster  until  the 
close  of  business  on  December  4. 1997 
at  the  address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place.  Suite 
300.  Atianta.  GA  30308.  or  other  locally 
annoimced  locations.  The  interest  rate 
for  eligible  small  businesses  and  small 
agricultural  cooperatives  is  4  percent 
Any  contiguous  counties  not  listed 
herein  have  been  covered  under  a 
separate  declaration  for  the  same 
occurrence. 

The  economic  injury  nimiber  assigned 
to  this  disaster  is  938900. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  March  4. 1997. 
Ginger  Lew, 
Acting  Administrator. 
(FR  Doc.  97-6253  Filed  3-12-97;  8:45  am] 
nUMQ  CODE  SOZS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Ecofwrnic  ln)ury  Disaster 
Loan  Area  «9389] 

Declaration  of  Disaster  Loan  Area 
Minnesota 

Kandiyohi.  Lincoln.  Murray,  and 
Stevens  Counties  and  the  contiguous 
Counties  of  Big  Stone,  Chippewa, 
Cottonwood.  Douglas.  Grant,  Jackson, 
Lyon,  Meeker,  Nobles,  Pipestone.  Pope. 
Redwoodj  Renville.  Rock,  Steams. 
Swift,  Traverse  and  Yellow  Medicine  in 


SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974;  Report  of  New 
RoutlrteUse 

AGENCY:  Social  Seciuity  Administration 

(SSA). 

ACTXM:  New  routine  use. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(4)  and 
(11)).  we  are  issuing  pubUc  notice  of  our 
intent  to  establish  a  new  routine  use 
applicable  to  the  Earnings  Recortiing 
and  Self-Employment  Income  System, 
SSA/OSR,  09-60-0059.  (For 
convenience,  we  will  refer  to  this 
system  of  records  as  the  Master  Earnings 
File.)  The  proposed  new  routine  use 
will  allow  SSA  to  disclose  quarters  of 
coverage  to  Federal,  State,  and  local 
entities  for  use  in  their  administration  of 
sections  402, 412, 421  and  435  of  the 
Personal  RespKjnsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996, 
Pub.  L.  104-193. 

We  invite  public  comment  on  this 
publication. 

DATES:  We  filed  a  report  of  an  altered 
system  of  records — new  routine  use 
with  the  Chairman,  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives;  the 
Chairman,  Committee  on  Governmental 
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A^irs  of  the  Senate;  and  the 
Administrator,  Office  of  hiformation 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  on  February 
28,  1997.  The  routine  use  will  become 
effective  as  proposed,  without  further 
notice  April  22, 1997,  unless  we  receive 
comments  on  or  before  that  date  that 
result  in  a  contrary  determination. 
ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  SSA  Privacy  Officer,  Social 
Security  Administration,  Room  3-A-6 
Operations  Building,  6401  Security 
Boulevard.  Baltimore,  Maryland  21235. 
Comments  may  be  faxed  to  (410)  966- 
0869.  All  comments  received  will  be 
available  for  public  inspection  at  that 
address. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Michael  Walker,  Social  Insurance 
Specialist,  Office  of  Disclosure  Policy, 
Social  Security  Administration.  3-C-l 
Operations  Building,  6401  Security 
Boulevard.  Baltimore.  Maryland  21235. 
telephone  410-965-8525. 

SUPPt^MENTARY  INFORMATION: 

A.  Discuasion  of  Proposed  Routiiie  Use 

The  Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996 
included  provisions  regarding 
eliminating  payment  of  benefits  under 
certain  specified  Federal  and  State 
programs  to  qualified  aliens.  Section 
431  of  Public  Law  104-193  states  that 
'qualified  alien'  means  an  alien  who,  at 
the  time  the  alien  applies  for,  receives, 
or  attempts  to  receive  a  Federal  public 
benefit,  is: 

(1)  An  alien  who  is  lawfully  admitted 
for  permanent  residence  under  the 
hnmigration  and  Nationality  Act  (INA), 

(2)  An  ahen  who  is  granted  asylum 
under  section  208  of  the  INA; 

(3)  A  refugee  who  is  admitted  to  the 
United  States  under  section  207  of  the 
INA, 

(4)  An  alien  who  is  paroled  into  the 
United  States  under  section  212(d)(5)  of 
the  INA  for  a  period  of  at  least  1  year, 

(5)  An  alien  whose  deportation  is 
being  withheld  under  section  243(h)  of 
the  INA.  or 

(6)  An  alien  who  is  granted 
conditional  entry  pursuant  to  section 
203(a)(7)  of  the  INA  as  in  effect  prior  to 
April  1,  1980. 

Section  402(a)  of  Pub.  L.  104-193 
provides  that,  with  several  exceptions,  a 
qualified  alien  is  not  eligible  for  any 
specified  Federal  program,  which 
section  402  defines  as  (A)  the 
supplemental  security  income  program 
under  title  XVI  of  the  Social  Security 
Act,  including  supplementary  payments 
pursuant  to  an  agreement  for  Federal 
administration  under  section  1616(a)  of 


the  Social  Security  Act  and  payments 
piu^uant  to  an  agreement  entered  into 
under  section  212(b)  of  Public  Law  93- 
66;  and  (B)  the  food  stamp  program  as 
defined  in  section  3(h)  of  the  Food 
Stamp  Act  of  1977. 

Similarly,  section  402(b)  of  Pub.  L. 
104-193  provides  that  a  State  is 
authorized  to  c^termine  the  eligibility  of 
an  alien  who  is  a  qualified  alien  for  any 
designated  Federal  program  defined  as 
(A)  Temporary  Assistance  to  Needy 
Families  (the  program  of  block  grants  to 
States  for  temporary  assistance  for 
needy  families  under  part  A  of  title  fV 
of  the  Social  Security  Act),  (B)  Social 
Services  Block  Grant  (the  program  of 
block  grants  to  States  for  social  services 
under  title  XX  of  the  Social  Security 
Act),  and  (C)  Medicaid  (a  State  plan 
approved  under  tide  XIX  of  the  Social 
Security  Act,  other  than  medical 
assistance  described  in  section 
401(b)(1)(A)). 

Additionally,  section  412  of  Pub.  L. 
104-193  provides  that  a  State  is 
authorized  to  determine  the  eligibility 
for  any  State  public  benefits  of  an  alien 
who  is  a  qualified  alien,  as  defined  at 
section  431,  a  nonimmigrant  under  the 
INA,  or  an  alien  who  is  paroled  into  the 
United  States  under  section  212(d)(5)  of 
such  Act  for  less  than  one  year. 

However,  sections  402,  412  and  421  of 
Pub.  L.  104-193  provide  exceptions  for 
certain  refugees  and  asylees,  certain 
permanent  resident  aliens,  and  certain 
veterans.  Section  411  of  this  Act 
provides  certain  exceptions  to  the  above 
listed  State  or  local  benefits. 

Pub.  L.  104-193  provides  that  if  the 
alien  has  worked  40  qualifying  quarters 
of  coverage  as  defined  under  title  II  of 
the  Social  Security  Act,  he  or  she  may 
be  eligible  for  benefits  listed  in  sections 
402  and  412.  The  alien  may  also  receive 
credit  for  (1)  all  of  the  qualifying 
quarters  of  coverage  as  defined  under 
title  II  of  the  Social  Security  Act  worked 
by  a  parent  of  such  alien  while  the  alien 
was  under  age  18,  and  (2)  all  of  the 
qualifying  quarters  worked  by  a  spouse 
of  such  alien  during  their  marriage  and 
the  alien  remains  married  to  such 
spouse  or  such  spouse  is  deceased. 

The  Social  Security  Administration  is 
the  primary  repository  of  income 
information  (including  quarters  of 
coverage  information)  for  everyone 
working  in  covered  employment  in  the 
United  States.  Federal  and  State 
agencies  must  have  quarters  of  coverage 
information  in  order  to  determine 
qualifying  quarters  and  to  adjudicate 
claims  for  eligibility  for  the  benefits 
programs  covered  by  sections  402  and 
412  of  Pub.  L.  104-193.  We  therefore  are 
proposing  to  add  a  routine  use  to  the 
Master  Earnings  File  system  of  records 


allowing  disclosure  of  quarters  of 
coverage  information  to  Federal  and 
State  agencies  administering  sections 
402,  412  and  421  of  the  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996.  The  routine 
use  will  read  that  disclosures  will  be 
made: 

"to  Federal,  State,  and  local  agencies  for 
administration  of  sections  402,  412,  421  and/ 
or  435  of  the  Personal  Responsibility  and 
Work  Opportimity  Reconciliation  Act  of 
1996,  Pub.  L.  104-193.  SSA  will  disclose 
information  regarding  quarters  of  coverage 
(non-tax  return  information)  earned  by  the 
alien  applicant  as  well  as  quarters  of 
coverage  earned  by  his/her  parents  while  the 
alien  was  under  age  18  and/or  his/her  spouse 
during  the  marriage  (if  the  alien  remains 
married  to  such  spouse  or  the  marriage  ended 
with  the  death  of  the  spouse)  to  a  Federal, 
State,  or  local  requesting  agency  for  their  sole 
use  in  determining  eligibility  for  programs  or 
benefits  programs  covered  by  sections  402 
and  412  of  Pub.  L  104-193." 

A  notice  of  the  Master  Earnings  File 
system,  to  which  the  routine  use  will 
apply,  was  last  published  in  the  Federal 
Register  at  60  FR  52948,  October  11, 
1995. 

B.  Compatibility  of  Proposed  Routiiie 
Use 

We  are  proposing  the  changes 
discussed  above  in  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a  (a)(7),  (b)(3). 
(e)(4)  and  (e)(ll))  and  our  disclosure 
regulation  (20  CFR  part  401). 

The  Privacy  Act  permits  us  to  disclose 
information  about  individuals  without 
their  consent  for  a  routine  use,  i.e., 
where  the  information  will  be  used  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  we  collected  the 
information.  Consistent  with  the  Privacy 
Act,  under  20  CFR  401.310  we  may 
disclose  information  under  a  routine  use 
for  administering  our  programs,  or  for 
administering  similar  programs  of  other 
agencies.  SSA  collects  and  maintains 
earnings  data  along  with  quarters  of 
coverage  information  in  the  Master 
Earnings  File  system  in  order  to  qualify 
individuals  for  certain  benefit  programs 
administered  by  SSA  and  to  compute 
accurate  benefit  payments  to  those 
individuals.  Other  Federal,  State,  or 
local  agencies  use  such  information  for 
similar  purposes  in  programs  similar  to 
SSA's  programs.  Disclosing  quarters  of 
coverage  information  to  such  Federal, 
State,  or  local  agencies  will  support  the 
effective  and  efficient  administration  of 
various  assistance  programs  by  those 
agencies.  Therefore,  we  find  that 
disclosing  quarters  of  coverage 
information  to  Federal,  State,  or  local 
agencies  for  the  purpose  of 
administering  sections  402.  412. 421 
and  435  of  the  Personal  Responsibility 


and  Work  Opportunity  Reconciliation 
Act  of  1996  serves  purposes  that  are 
compatible  with  purposes  for  which 
SSA  collects  the  information  and  meets 
the  criteria  of  the  Privacy  Act  and  the 
regulation  for  establishment  of  a  routine 
use. 

C  EfEect  of  the  Proposal  on  Individual 
Rights 

As  discussed  above,  the  propKJsed 
revised  routine  use  will  permit  SSA  to 
disclose  quarters  of  coverage 
information  to  Federal,  State,  or  local 
agencies  for  the  purpose  of 
administering  certain  income- 
maintenance  and  health-maintenance 
programs,  where  such  use  is  authorized 
by  Federal  statute.  Disclosure  will  assist 
Federal.  State,  or  local  agencies  in 
determining  eligibility  for  income- 
maintenance  and  health-maintenance 
programs.  While  disclosure  will  have 
some  impact  on  the  privacy  of 
individuals  (for  example,  disclosures 
will  be  made  regarding  the  work  records 
of  related  third  parties,  i.e.,  parents  £md 
spouses).  Federal,  State,  or  local 
agencies  will  be  better  able  to  adjudicate 
entiUement  to  section  402,  412,  421  and 
435  programs  or  benefits.  Such 
disclosures  will  only  be  made  where 
authorized  by  Federal  statute.  SSA  will 
follow  all  statutory  and  regulatory 
requirements  for  disclosure.  Thus,  we 
do  not  anticipate  that  the  disclosxue  will 
have  any  unwarranted  effect  on  the 
privacy  or  other  rights  of  individuals. 

Dated:  February  28, 1997. 
Shirley  S.  Chater. 
Commissioner  of  Social  Security. 
[FR  Doc.  97-6241  Filed  3-12-97;  8:45  am) 
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OFFICE  OF  SPEDAL  COUNSEL 

Proposed  Information  Collection 
Activities;  Comment  Request 

AGENCY:  Office  of  Special  Coimsel. 
ACnON:  Notice. 


SUMMARY:  The  U.S.  Office  of  Special 
Counsel  (OSC),  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  has  applied  to  the  Office  of 
Management  and  Budget  (OMB)  for  an 
emergency  approval  to  reinstate  two 
previously  approved  information 
collections,  consisting  of  forms  and 
related  regulations  at  5  CFR  part  1800. 
Also.  OSC  is  providing  an  opportunity 
for  public  comment  in  anticipation  of  its 
request  to  OMB  for  regular  approval  of 
the  two  forms.  Federal  employees,  other 
Federal  agencies,  and  the  general  public 
are  invited  to  comment  on  OSC's 


information  collection  activities 
regarding  possible  prohibited  personnel 
practices  and  other  prohibited  activity 
and  whistleblower  disclosures. 

Comments  are  invited  on  (a)  whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  OSC's  functions, 
including  whether  the  information  wrill 
have  practical  utility;  (b)  the  accuracy  of 
OSC's  estimate  of  the  burden  of  the 
proposed  collections  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Send  written  comments  regarding  the 
emergency  approval  of  the  information 
collections  to  the  Desk  Officer,  OMB, 
3255-0002,  OIRA,  Washington,  DC 
20503.  OMB  should  receive  comments 
by  March  13, 1997. 

Send  written  comments  regarding  the 
request  for  regular  approval  of  the 
information  collections  and  requests  for 
copies  of  the  proposed  information 
collections  to  Cathleen  Sadlo  Schulz, 
Senior  Attorney,  U.S.  Office  of  Special 
Counsel,  1730  M  Street.  NW..  Suite  300, 
Washington,  DC  20036-4505. 
Comments  should  be  received  on  or 
before  May  12. 1997. 
SUPPLEMENTARY  INFORMATION:  Comment 
is  requested  on  the  following  collections 
of  information: 

1.  Titie  of  Collection:  Report  of 
Possible  Prohibited  Personnel  Practice 
or  Other  Prohibited  Activity. 

Agency  Form  Number:  OSC  11;  OMB 
Control  Number  3255-0002. 

Type  of  Information  Collection: 
Emergency  approval  and  reinstatement, 
with  change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Affected  public:  Current  tmd  former 
Federal  employees  and  applicants  for 
Federal  employmenL 
Respondent's  Obligation:  Voluntary. 
Estimated  Annual  Number  of 
Respondents:  1884. 
Frequency:  On  occasion. 
Estimated  Average  Burden  Per 
Respondent:  1  hour. 

Estimated  Aimual  burden:  1884 
hours. 

Abstract:  This  optional  form,  or  the 
format  provided  in  5  CFR  1800.1.  are  for 
use  by  ciurent  and  former  Federal 
employees  and  applicants  for  Federal 
employment  to  report  possible 
prohibited  persoimel  practices  or  other 
prohibited  activity  by  Federal  agencies 
or  employees. 


2.  Title  of  Collection:  Disclosure  of 
Information. 

Agency  Form  Number:  OSC  12;  OMB 
Control  Number  3255-0002. 

Type  of  Information  Collection: 
Emergency  approval  and  reinstatement, 
with  change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Affected  public:  Federal  employees 
and  agencies  and  other  individuals. 
Respondent's  Obligation:  Voluntary. 
Estimated  Annual  Number  of 
Respondents:  252. 
Frequency:  On  occasion. 
Estimated  Average  Burden  Per 
Respondent:  1  hour. 

Estimated  Annual  burden:  252  hours. 
Abstract:  This  optional  whistleblower 
disclosure  form,  and  the  format 
provided  in  5  CFR  1800.2,  are  for  use  by 
current  and  former  Federal  employees 
and  applicants  for  Federal  emplo3fment 
to  disclose  a  violation  of  any  law,  rule, 
or  regulation,  or  gross  mismanagement, 
a  gross  waste  of  funds,  an  abuse  of 
authority,  or  a  substantial  and  specific 
danger  to  public  health  or  safety. 
ErinM.  McDonneU, 

Associate  Special  Coufiselfor  Planning  and 
Advice. 

[FR  Doc.  97-6295  FUed  3-12-97;  8:45  am) 
BSJJNQ  CODE  7406-01-U 


DEPARTMENT  OF  STATE 
\P\Mic  Notice  No.  2514] 

Advisory  Committee  on  Intemationai 
Communicaftions  and  Information 
Policy;  Put>iic  Meeting 

The  Department  of  State  is  holding 
the  next  meeting  of  its  Advisory 
Committee  on  International 
Communications  and  Information 
Policy.  The  Committee  was  renewed  on 
August  22. 1996.  in  order  to  continue  to 
provide  a  formal  chaimel  for  regular 
consultation  and  coordination  on  major 
economic,  social  and  legal  issues  and 
problems  in  international 
communications  and  information 
policy,  especially  as  these  issues  and 
problems  involve  users  of  information 
and  communication  services,  providers 
of  such  services,  technology  research 
and  development,  foreign  industrial  and 
regulatory  policy,  the  activities  of 
international  organizations  with  regard 
to  communications  and  information, 
and  developing  country  intmests. 

The  24-person  committee  was 
appointed  by  Ambassador  Vonya  B. 
McCann.  United  States  Coordinator  for 
International  Communications  and 
Information  Policy.  U.S.  Department  of 
State,  and  serves  under  the 
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Chairmanship  of  Ed  Black,  President, 
Ck>mputer  &  Communications  Industry 
Association. 

The  purpose  of  this  meeting  will  be  to 
hear  reports  from  the  working  groups  on 
various  issues  that  chart  the  hitiu« 
direction  and  work  plan  of  the 
committee.  The  members  will  look  at 
the  substantive  issues  on  which  the 
committee  should  focus,  as  well  as 
specific  countries  and  r^ions  of  interest 
to  the  committee. 

This  meeting  will  be  held  on 
Thursday,  March  27,  1997,  from  9:30 
a.m.-12:30  p.m.  in  Room  1107  of  the 
Main  Building  of  the  U.S.  Department  of 
State,  located  at  2201  "C"  Street.  ^AV., 
Washington,  DC  20520.  While  the 
meeting  is  open  to  the  public, 
admittance  to  the  State  Department 
Building  is  only  by  means  of  a  pre- 
arranged clearance  list.  Members  of  the 
public  may  attend  these  meetings  up  to 
the  seating  capacity  of  the  room,  hi 
order  to  be  placed  on  the  pre-clearance 
list,  please  provide  your  name,  title, 
company,  social  security  number,  date 
of  birth,  and  citizenship  to  Shirlett 
Brewer  at  (202)  647-5233  or  by  fax  at 
(202)  647-5957.  All  attendees  must  use 
the  "C"  Street  entrance.  One  of  the 
following  valid  ID's  will  be  required  for 
admittance:  Any  U.S.  driver's  license 
with  photo,  a  passport,  or  a  U.S. 
Government  agency  ID. 

For  further  information,  contact 
Timothy  C.  Finton,  Executive  Secretary 
of  the  committee,  at  (202)  647-5385. 

Dated:  February  27.  1997. 
Timothy  C  Finton, 

Executive  Secretary.  Advisory  Committee  for 
International  Communications  and 
Information  Policy. 

(FR  Doc.  97-6370  Filed  3-12-97;  8:45  ami 
MUJNQCOOE  4710-46-M 


DEPARTMENT  OF  TRANSPORTATION 

Offic*  of  the  Secratary 

Reports,  Forms  arxJ  Recordkeepir>g 
Requireinents;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary,  (DOT). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 


comments  on  the  following  collection  of 
information  was  published  on  October 
22,  1996  [FR  61,  page  54833]. 

DATES:  Conunents  must  be  submitted  on 
or  before  April  14,  1997. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Judith  Street.  (202)  267-9895.  and  refer 
to  the  OMB  Control  Number. 

SUPPI.EMENTARY  (NFORMATKM: 

Federal  Aviation  Administration 

Title:  Recording  of  Aircraft 
Conveyances  and  Security  Documents. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection  for  which  approval  has 
expired. 

OMB  Control  Number:  2120-0043. 

Affected  Public:  Individuals, 
corporations,  states  and  local 
governments. 

Abstract:  Approval  is  needed  for 
security  conveyances,  such  as 
mortgages,  submitted  by  the  public  for 
recording  against  aircraft,  engines, 
propellers,  and  spare  parts  locations.  14 
CFR  part  49  establishes  procedures  for 
implementation  of  the  recording  of 
aircraft  conveyances  and  security 
Ckxruments.  Part  49  describes  what 
information  must  be  contained  in  a 
security  conveyance  in  order  for  it  to  be 
recorded  with  FAA.  The  convention  on 
the  International  Recognition  signatory 
prevents,  by  treaty,  the  export  of  an 
aircraft  and  cancellation  of  its 
nationality  marks  if  there  is  an 
outstanding  lien  recorded.  The  Civil 
Aviation  Registry  must  have  consent  or 
release  of  lien  from  the  lien  holder  prior 
to  confirmation/cancellation  for  export. 

Burden  Estimate:  The  estimated 
burden  in  56.000  hours  annually. 

Comments:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  proper 
performance  of  the  fimction  of  the 
agency  and  will  have  practical  utility; 
accuracy  of  the  burden  estimates;  ways 
to  minimize  this  burden;  and  ways  to 
enhance  quality,  utility,  and  clarity  of 
the  information  to  be  collected  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725  17th  Street.  NW., 
Washington,  DC  20503,  Attention  DOT 
Desk  Officer. 

Issued  in  Washington,  DC,  on  March  7, 
1997. 

Phillip  A.  Laach, 

Qearance  Officer.  United  States  Department 

of  Transportation. 

IFR  Doc.  97-6297  Filed  3-12-97;  8:45  am) 
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Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  March  3, 
1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-97-2177 

Date  filed:  March  4, 1997 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC12  NMS-AFR  0009  dated 

February  28.  1997 
N.  Atlantic-Central/Southem  Africa 

Reso311g 
Excess  Baggage  Charges 
(Minutes  are  contained  in  PTC12 
NMS-AFR  0010.  filed  this  date 
with  the  primary  North  Atlantic- 
Africa  package.) 
Intended  effective  date:  May  1, 1997 
Docket  Number:  OST-97-2178 
Date  filed:  March  4, 1997 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC12  NMS-AFR  0007  dated 

February  21.1997 
Mid  Atlantic- Africa  Resos  r-1-11 
PTC12  NMS-AFR  0008  dated 

February  21, 1997 
South  AUantic-Africa  Resos  r-12-28- 

Agreement 
PTC12  NMS-AFR  Fares  0007  dated 

February  25,  1997 
PTC12  NMS-AFR  Fares  0008  dated 

February  25,  1997— Tables 
PTC12  NMS-AFR  0011  dated 

February  28, 1997  Correction 
(Minutes  are  contained  in  PTC12 
NMS-AFR  0010,  filed  tiiis  date 
with  the  primary  North  Atiantic- 
Afiica  package.) 
Intended  effective  date:  April  1, 1997 
Docket  Number:  OST-97-2179 
Date  filed:  March  4, 1997 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC12  NMS-AFR  0006  dated 

February  21.1997 
N.  Atlantic-Africa  Resos  rl-22 
PTC12  NMS-AFR  0010  dated 
February  28. 1997  Minutes 
PTC12  NMS-AFR  0010  Fares  0009 
dated  February  28,  1997— Tables 
Intended  effective  date:  April  1, 1997 
Docket  Number:  OST-97-2190 
Date  filed:  March  6, 1997 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC23  Telex  Mail  Vote  863  (as 

amended) 
Australia-Europe  one-way  fares 


r-l-071ii  1^2-07100 
Intended  effective  date:  April  1, 1997 
Docket  Number:  OST-97-2191 
Date  filed:  March  6. 1997 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
CTC12  Telex  Mail  Vote  861  rl 
Scandinavia-USA  Exclude  Non- 
Alliance  Countries 
CTC12  Telex  Mail  Vote  862  r2 
Scandinavia-USA  Include  Alliance 

Countries 
Intended  effective  date:  April  1, 1997 

Docket  Number:  OST-97-2192 

Date  filed:  March  6. 1997 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC31  Telex  Mail  Vote  859  (as 

amended) 
Hong  Kong-San  FranciscoA^ancouver 

fares 
r-l-First  r-2-Interm.  r-3-Restricted 

Ecny 
Intended  effective  date:  April  1, 1997 
Paoletta  V.  Twins, 
Chief.  Documentary  Services. 
[FR  Doc.  97-^392  Filed  3-12-97;  8:45  am] 
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Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  2,  1997. 

Description:  Application  of  Airiva  Air 
International,  Inc.,  pursuant  to  49  U.S.C 
Section  41102,  and  Subpart  Q  of  the 
Regulations,  applies  for  issuance  of  a 
certificate  of  public  convenience  and 
necessity  so  as  to  authorize  Arriva  Air 
to  provide  on-demand  charter  foreign 
air  transportation  of  property  and  mail 
between  points  in  the  United  States  and 
points  in  various  foreign  countries. 
Panlelta  V.  Twine. 
Chief,  Documentary  Services. 
(FR  Doc.  97-€393  Filed  3-12-97;  8:45  am] 
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Notice  Of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Ried 
Under  Subpart  Q  During  the  Week 
Ending  March  7. 1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procediural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procediues  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings- 

DocJcet  Number:  OST-97-2184. 

Date  filed:  March  5. 1997. 


Office  of  the  Secretary 

Privacy  Act  of  1974:  Notice  To  Add  a 
System  of  Records 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  to  add  a  system  of 
records. 

SUMMARY:  The  Office  of  the  Secretary  is 
proposing  to  add  a  system  of  records 
notice  to  its  inventory  of  Privacy  Act 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974.  (5  U.S.C.  552a),  as 
amended. 

DATES:  Comments  must  be  submitted  on 
or  before  April  14, 1997. 
ADDRESSES:  Comments  should  be 
addressed  to  Information  Resource 
Management  Staff,  M-31,  Department  of 
Transportation,  400  7th  Street.  SW.. 
Washington,  DC  20590. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Crystal  M.  Bush,  Office  of  Information 
Resource  Management,  Department  of 
Transportation,  Washington,  DC  20590, 
Telephone  (202)  366-9613,  Fax  (202) 
366-7066,  Litemet 
crystal.bush©ostdot.gov. 
SUPPI.EMENTARY  MF0RMAT10N:  The 
Department  of  Transportation  proposes 
to  establish  DOT/MARAD  30— 
Commitment  Agreements.  The  purpose 
of  this  record  system  is  to  ensure  that 
every  student  and  graduate  of  the 
United  States  Merchant  Marine 
Academy  (USMMA)  and  subsidized 
student  and  graduate  of  the  State 
maritime  academies  incurs  a  mandatory 
service  obligation  in  the  U.S.  merchant 


marine.  This  obhgation  consists  of:  (1) 
Completing  the  course  of  instruction;  (2) 
maintaining  a  license  as  an  officer  in  the  , 
merchant  marine  of  the  United  States 
for  at  least  six  years  following 
graduation  from  a  school;  (3)  serving  as 
a  conunissioned  officer  in  the  U.S. 
Naval  Reserve,  the  U.S.  Coast  Guard 
Reserve  or  any  other  reserve  unit  of  an 
armed  force  of  the  United  States  for  at 
least  eight  years  following  graduation 
from  a  school;  and  (4)  serving  as  a 
merchant  marine  officer  on  U.S.-flag 
vessels,  as  an  employee  in  a  U.S. 
maritime-related  industry  ashore  or  as  a 
commissioned  officer  .on  active  duty  in 
an  armed  force  of  the  United  States  or 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  Corps.  The 
maritime  employment  service  obligation 
for  (4)  above  is  three  years  for  State 
maritime  academy  graduates  and  five 
years  for  USMMA  graduates. 


DOT/MARAO  30 
SYSTEM  NAME: 

Commitment  Agreements. 

SKUfVTY  CLASanCATMN: 

Nonpublic. 

SYsrai  location: 

Department  of  Transportation  (DOT). 
Maritime  Administration  (MARAD), 
Academies  Program  Officer,  Office  of 
Maritime  Labor,  Training  &  Safety,  400 
Seventh  Street.  SW..  Washington.  DC 
20590. 

CATEQOWES  OF  MMVIXIALS  COVBIED  BY  THE 
SYSTBI: 

Students,  graduates  of  U.S.  Merchant 
Marine  Academy  and  State  maritime 
academies. 

CATEQORES  OF  RECORDS  M  THE  SYSTEM: 

Files  containing  information  of 
students,  graduates  of  U.S.  Merchant 
Marine  Academy  and  State  maritime 
academies.  Information  may  contain 
addresses,  social  security  numbers,  and 
medical  information. 

AUTHOMTY  FOR  MAMTEMAMCE  OF  THE  SYSTEM: 
46  App.  U.S.C  1295b(e). 

PURP06ES(8): 

Information  collection  is  necessary  to 
determine  if  a  student  or  graduate  of  the 
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United  States  Merchant  Marine 
Academy  (USMMA)  or  subsidized 
student  or  graduate  of  a  State  maritime 
academy  has  a  waivable/deferable 
situation  that  prevents  him/her  from 
fulfilling  the  requirements  for  their 
service  obligation  contract. 

WXmNE  USES  OF  RECORDS  MAMTAMB)  M  nc 
SYSrai,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Files  are  maintained  on  the 
information  collected  from  affected 
students  and  graduates  to  determine  if 
waivers  of  the  service  obligation  may  be 
granted.  See  General  Routine  Uses. 

OtSCLOSURE  TO  CONSUMER  RB>0RTMQ 
None. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAJNMG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTBN. 

STORAGE: 

File  information  is  on  computer  with 
hard  copy  back-up  material  in  metal 
cabinets  in  a  secured  room. 

REmEVABNJTY: 
Files  are  retrieved  by  name. 

SAFEGUARDS: 

Files  are  retrievable  only  through 
information  known  to  the  Academy 
Program  Officer  or  other  persons 
authorized  to  perform  data  input  tasks. 

NfelbNIKM  AND  DISPOSAL: 

Files  are  to  be  held  imtil  completion 
of  eight-year  service  obligation  period  or 
as  determined  by  the  Maritime 
Administration.  Files  are  currently  not 
^n  a  records  control  schedule  but 
process  to  establish  a  disposal  schedule 
is  underway  with  agency  Records 
Management  Officer. 

SVSTBI  IIANAQER(S)  AND  ADDRESS: 

Department  of  Transportation, 
Maritime  Administration,  Academies 
Program  Officer.  Office  of  Maritime 
Labor,  Training  &  Safety,  400  Seventh 
Street,  SW.,  Rm.  7302,  Washington,  DC 
20590. 

NOmCATKM  PROCEDURE: 

Same  as  "System  manager"  above. 

RECORD  ACCESS  PROCaXiRES: 
Same  as  "System  manager"  above. 

CONTESTMO  RECORD  PROCEDURES: 

Same  as  "System  manager"  above. 

RKORD  SOURCE  CATEGORIES: 

All  information  has  been  obtained 
from  students,  graduates  of  the  U.S. 
Merchant  Marine  Academy  and  State 
maritime  academies. 


FOR  THE  SYSTBH: 


None. 


Public  comment  is  invited  on  the 
intention  to  establish  a  new  system  of 
records. 

Issued  in  Washington,  DC  on  February  17, 
1997. 

Michael  P.  HuerU, 

Associate  Deputy  Secretary,  Acting,  Chief 
Information  Officer. 

|FR  Doc.  97-6296  Filed  a-12-97:  8:45  am] 
BHJJNOCOOC  4910-S2-P 


Coast  Guard 


[CGO  97-014] 

Minimum  Requirements  and 
Capabiiities  for  Vessei  Traffic  Services 

AGENCY:  Ckiast  Guard,  DOT. 

ACnON:  Notice  of  public  meeting. 

■ — ^1 

summary:  The  Coast  Guard  is 
undertaking  an  eff^ort  to  identify  the 
minimum  requirements  and  capabiUties 
a  Vessel  Traffic  Services  (VTS)  must 
have  to  serve  its  wide  range  of  users  and 
to  develop  criteria  to  identify  ports 
requiring  a  VTS.  This  effort  will  form 
the  basis  for  the  Coast  Guard  to  propose 
to  Congress  a  viable  production  program 
for  a  VTS  that  takes  advantage  of 
available,  off-the-shelf  and  open 
architecture  systems  that  are 
inexpensive  and  easy  to  build  and 
operate.  The  Coast  Guard  has  invited 
representatives  of  maritime  and 
environmental  organizations  and 
members  of  the  public  to  provide  input 
on  these  topics.  The  first  public  meeting 
on  these  topics  was  held  on  January  15, 
1997.  The  most  recent  was  held  on 
February  27,  1997.  Several  additional 
public  meetings  are  planned. 

DATES:  The  Coast  Guard  will  sponsor  a 
public  meeting  to  be  held  on  March  20, 
1997,  from  9  a.m.  to  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Academy  of  Sciences 
Green  Building,  Room  126,  2001 
Wisconsin  Avenue,  NW,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  of  VTS,  contact  Mike 
Sollosi,  U.S.  Coast  Guard  Office  of 
Vessel  Traffic  Management,  2100  2nd 
Street.  SW.  Washington  DC.  Telephone 
(202)  267-1539,  FAX  (202)  267-4827. 
For  information  on  the  meeting,  contact 
Peter  Johnson,  Marine  Board,  National 
Academy  of  Sciences,  2001  Wisconsin 
Avenue,  NW,  Washington,  DC. 
Telephone  (202)  334-3157,  FAX  (202) 
334-3789. 


Dated:  March  4.  1997. 
J.C.Caiti. 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 

[FR  Doc.  97-6242  Filed  3-12-97;  8:45  am] 
nUJNQ  COOC  4910-14-41 


Federai  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Athens-Ben  Epps  Airport,  Athens,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  frtim  a  PFC  at  Athens-Ben  Epps 
Airport  under  the  provisions  of  the 
Aviation  Safefy  and  Capacify  Expansion 
Act  of  1990  (Title  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  14,  1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  AUanta  Airports  District  Office, 
Campus  Building,  1701  Coliunbia 
Avenue,  Suite  2-260,  College  Park, 
Georgia  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Tim 
Beggerly,  Acting  Airport  Manager  for 
the  Athens-Clarke  Counfy  Unified 
Government  at  the  following  address: 
Mr.  Tim  Beggerly,  Acting  Airport 
Manager,  Athens-Ben  Epps  Airport, 
1010  Ben  Epps  Road,  Athens.  Georgia 
30605. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  conunents 
previously  provided  to  the  Athens- 
Clarke  Counfy  Unified  Government 
under  section  158.23  of  Part  158. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Southern  Region,  Atianta  Airports 
District  Office,  Mr.  Daniel  Gaetan, 
Program  Manager,  1701  Columbia  Ave., 
Suite  2-260,  College  Park,  Georgia 
30337-2747. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPP1.EMENTARY  INFORMATKM:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  frxim  a  PFC  at 
Athens-Ben  Epps  Airport  under  the 


provisions  of  the  Aviation  Safefy  and 
Capacify  Expansion  Act  of  1990  (Titie 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  February  21, 1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Athens-Clarke  Coimfy 
Unified  Government  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
tiianMay21,1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1, 
1997. 

Proposed  charge  expiration  date: 
December  5,  2001. 

Total  estimated  PFC  revenue: 
$187,628. 

Application  number:  97-01-C-OO- 
AHN. 

Brief  description  of  proposed 
project(s):  Expand  East  General  Aviation 
Ramp,  and  Reimbursement  for 
preparation  of  PFC  application. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Athens-Clarke  Counfy  Unified 
Government. 

Issued  in  College  Park,  Georgia  on  March 
5,  1997. 

Dell  T.  Jemigaii, 

Manager,  Atlanta  Airports  District  Office, 
Southern  Region. 
(FR  Doc.  97-6249  Filed  3-12-37;  8:45  am] 
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Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Detroit  Metropolitan  Wayne  County 
Airport,  Detroit,  Ml 

AGENCY:  Federal  Aviation 

Administration. 

ACTION:  Notice  of  intent  to  rule  on 

application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  bom  a  PFC  at  Detroit 
Metropolitan  Wayne  Counfy  Airport 
under  the  provisions  of  the  Aviation 


Safefy  and  Capacify  Expansion  Act  of 
1990  (Titie  DC  of  the  Onmibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  April  14, 1997. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office.  Willow  Run  Airport,  East,  8820 
Beck  Road,  Belleville.  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert  C. 
Braun,  Director  of  Airports  of  the 
Counfy  of  Wayne,  Michigan  at  the 
following  address:  Wayne  Counfy 
Division  of  Airports,  Detroit 
Metropolitan  Wayne  Counfy  Airport, 
L.C.  Smith  Terminal-Mezzanine, 
Detroit,  Michigan  48242. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Detroit 
Metropolitan  Wayne  Coimfy  Airport 
imder  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Leonard  J.  Mizerowski,  Program 
Manager,  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road,  Belleville,  Michigan  48111, 
(313-487-7277).  The  application  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Detroit  Metropolitan  Wayne  Coimfy 
Airport  under  the  provisions  of  the 
Aviation  Safefy  and  Capacify  Expansion 
Act  of  1990  (Titie  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  February  13, 1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  irom  a  PFC 
submitted  by  Detroit  Metropolitan 
Wayne  Counfy  Airport  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  1, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  97-03-C-OO- 
DTW. 

Level  of  the  PFC:  $3.00. 

Propel  charge  effective  date:  June 
1, 1997. 


Proposed  charge  expiration  date: 
September  30,  2030. 

Total  estimated  PFC  revenue: 
$1,696,242,000.00. 

Brief  description  of  proposed 
profect(s): 

Use  Only  Projects 

New  Midfield  and  International 
Terminal  Facilify. 

Construction  and  Reconstruction  of 
Existing  Terminals  and  Concourses. 

Impose  and  Use  Pro|ect8 

Concourse  "C"  Expansion  and 
International  Passenger  Processing 
Facilify  Expansion. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Air  Taxi/ 
Commercial  Operators  commuters  or 
small  Certified  Air  Carriers,  Large 
Certified  Air  Carriers  each  of  which 
enplane  fewer  than  500  passengers 
enplaned  per  year.  Any  person  may 
inspect  the  application  in  person  at  the 
FAA  office  listed  above  under  FOR 
FURTHER  INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the  Detroit 
Metropolitan  Wayne  Counfy  Airport 

Issued  in  Des  Plaines,  Dlinois,  on  March  5, 
1997. 

Benito  DeLeon, 

Manager,  Planning/Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
(FR  Doc.  97-6248  Filed  3-12-fl7;  8:45  am] 
■LUNG  OOOE  4«10-13-M 

Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  i>art  211  of  titie  49 
Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safefy 
standards.  The  individual  petition  is 
described  below,  including  the  parfy 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Southern  Padfic  Transportation 
Company;  (Waiver  Petition  Docket 
Number  RSOP-86-1) 

SP  seeks  a  waiver  of  compliance  frt>m 
certain  sections  of  49  CFR  part  218, 
subpart  B — Blue  Signal  Protection  of 
Workers.  SP  is  requesting  a  permanent 
waiver  of  the  provisions  of  49  CFR 
218.25  "Workers  on  a  main  track  "  at  it's 
El  Paso,  Texas,  hieling  facilify.  SP,  as  of 
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May  29. 1996,  designated  four 
additional  tacks  as  main  tracks  at  the  El 
Paso  facility  for  a  total  of  six  main  tracks 
in  the  El  Paso  facility.  These  tracks  are 
in  the  middle  of  the  El  Paso  facility  and 
are  sued  for  functions  normally 
performed  on  yard  tracks.  Trains 
passing  through  the  El  Paso  facility  stop 
on.one  of  the  main  tracks  for  fuel, 
locomotive  inspection,  or  adding  or 
removing  power  from  the  train.  To 
perform  this  work  on  the  main  track,  SP 
must  provide  blue  signal  protection 
under  49  CFR  218.25  which  states  in 
part: 

When  workers  are  on,  under,  or 
between  rolling  equipment  on  a  main 
track: 

(a)  A  blue  signal  must  be  displayed  at 
each  end  of  the  rolling  equipment; 
and 

(b)  If  the  rolling  equipment  to  be 
protected  includes  one  or  more 
locomotives,  a  blue  signal  must  be 
attached  to  the  controlling  locomotive 
at  a  location  where  it  is  readily  visible 
to  the  engineman  or  operator  at  the 
controls  of  that  locomotive. 

SP  is  requesting  the  flexibility  to  treat 
these  main  tracks  at  the  El  Paso  facility 
as  tracks  other  than  main  tracks  so  it 
may  have  the  option  of  protecting  its 
employees  working  on,  under,  or 
between  rolling  equipment  in 
accordance  wiSi  49  CFR  218.25  or 
218.27,  or  a  combination  of  both.  SP 
believes  that  the  safest  and  most 
efficient  method  of  protecting  its 
employees  in  the  El  Paso  facility  is 
through  the  use  of  a  combination  of  blue 
signal  protection  and  remotely 
controlled  switches. 

Currently,  when  a  train  enters  the  El 
Paso  facility,  it  stops  on  one  of  the  main 
tracks  for  fueling,  locomotive 
inspection,  or  other  work.  Once  the 
train  stops,  before  any  work  is 
performed,  blue  signal  protection  is 
placed  on  the  train.  A  mechanical 
employee  places  a  blue  signal  in  front 
of  the  train.  He  then  drives  one  to  one 
and  one-half  miles  to  the  other  end  of 
the  train  to  place  another  blue  signal. 
This  usually  takes  10  to  15  minutes, 
during  which  time  no  work  can  be  done 
on  the  train.  Once  the  blue  signals  are 
set,  work  begins  on  the  train.  After  the 
work  is  completed,  the  blue  signal  at  the 
front  of  the  train  is  removed  by  the 
mechanical  employee  who  then  drives 
to  the  other  end  of  the  train  to  remove 
the  other  blue  signal. 

SP  seeks  the  opportunity  to  use 
remotely  controlled  switches  alone  or  in 
combination  with  blue  signals  to  protect 
its  employees  working  on,  under,  or 
between  rolling  equipment  on  its  main 
tracks  in  the  El  Paso  facility.  This  can 


best  be  demonstrated  by  the  following 
example:  "A  train  enters  the  El  Paso 
facility  on  main  track  1  from  the  west 
(heading  eastward).  Once  the  train 
comes  to  a  stop,  a  blue  signal  would  be 
placed  in  &t)nt  of  the  train.  After  the 
signal  is  placed  on  the  train,  a  blue 
signal  would  be  placed  in  frx)nt  of  the 
train.  After  the  signal  is  placed  on  the 
train,  a  mechanical  employee  would 
contact  the  control  operator  in  the  tower 
who  controls  the  appropriate  remove 
control  switch  and  advise  him  to 
appropriately  line  and  lock  main  track 
1  switch.  Work  on  the  train  could 
immediately  commence,  avoiding  the 
delay  incurred  by  the  mechanical 
employee  having  to  drive  to  the  other 
end  of  the  trtiin  and  set  up  a  blue  signal. 
Once  work  on  the  train  is  completed, 
the  mechanical  employee  would  remove 
the  blue  signal  at  the  front  of  the  train 
and  contact  the  control  operator  to 
reline  and  unlock  the  appropriate 
switch." 

Each  group  of  workmen  will  be 
protected  by  a  combination  of  blue 
signals  and  locked  switches.  Work  on  a 
train  will  not  begin  until  blue  signals 
are  set  and/or  switches  locked.  SP  will 
be  able  to  work  trains  on  five  main 
tracks  at  the  same  time,  reserving  the 
sixth  main  track  for  through  service 
which  will  improve  the  efficiency  of  the 
El  Paso  facility  and  provide  the  same 
level  of  blue  signal  protection  for  its 
employees. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  PB-94-3)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
FRA.  Nassif  Building,  400  Seventh 
Street,  SW.,  Washington,  DC.  20590. 
Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  FRA's 
temporary  docket  room  located  at  1120 
Vermont  Avenue,  NW.,  Room  7051, 
Washington,  DC.  20005. 


Issued  in^ashington,  EX],  on  March  6, 
1997. 

PhU  Olekszyk. 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
|FR  Doc.  97-6371  Filed  3-12-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

March  6,  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
SPECIAL  REQUEST:  hi  order  to  begin  the 
survey  described  below  in  late  March 
1997,  the  Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMBl  review 
and  approve  this  information  collection 
by  March  18, 1997.  To  obtain  a  copy  of 
this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number.  M:"SP:V  97-007-G. 

Type  of  Review:  Revision. 

Title:  IRS  Appeals  Process  Customer 
Satisfaction  Survey. 

Description:  The  National  Director  of 
Appeals  anticipates  that  approximately 
72,000  taxpayers  will  avail  themselves 
of  the  Appeals  process  over  the  next 
year.  This  translates  into  about  6,000 
closed  cases  each  month,  on  average. 
This  survey  will  incorporate  three 
mailouts:  (1)  An  initial  mailout;  (2)  a 
second  mailout  to  those  who  failed  to 
respond  within  three  weeks  after  all 
initial  requests  have  been  mailed;  and 
(3)  a  third  mailout  to  those  who  fail  to 
respond  within  three  weeks  after  the 
second  mailout.  All  questionnaires  will 
be  returned  to  the  Office  of  the  National 
Director  of  Appeals  in  the  National 
Office.  Results  will  be  used  to  evaluate 
how  the  Office  of  Appeals  can  improve 
its  performance  and  reduce  taxpayer 
burden  by  providing  better  customer 
service. 


Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
6,000. 

Estimated  Burden  Hours  Per 
Response:  4  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
400  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-6258  Filed  3-12-97;  8:45  ami 
BILLING  CODE  4830-01 -P 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  24,000  hours. 

Clearance  Officer:  J.  Edgar  Nichols 
(202)  927-1426,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6216,  1301  Constitution 
Avenue,  N.W.,  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-6259  Filed  3-12-97;  8:45  am] 
BHJJNQCOOE  4820-02-P 


Submission  for  OMB  Review; 
Comment  Request 

March  5,  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  New. 

Form  Number:  CF  446. 

Type  of  Review:  New  collection. 

Title:  North  American  Free  Trade 
Agreement  (NAFTA)  Certificate  of 
Origin  Verification  Questionnaire. 

Description:  The  objectives  of  NAFTA 
are  to  eliminate  barriers  to  trade  in 
goods  and  services  between  the  United 
States,  Mexico,  and  Canada;  facilitate 
conditions  of  fair  competition  within 
the  free  trade  area;  liberalize 
significanUy  conditions  for  investments 
within  the  free  trade  area;  establish 
effective  procedures  for  the  joint 
administration  of  the  NAFTA;  and  the 
resolution  of  disputes. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Federal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour. 


Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1096 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
1096,  Annual  Summary  and  Transmittal 
of  U.S.  Information  Returns. 
DATES:  Written  comments  should  be 
received  on  or  before  May  12, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Tj£7e:  Annual  Summary  and 
Transmittal  of  U.S.  Information  Returns. 

OMB  Number:  1545-0108  Form 
Number:  1096. 

Abstract:  Form  1096  is  used  to 
transmit  information  returns  (Forms 
1099, 1098.  5498,  and  W-2G)  to  the  IRS 
service  centers.  Under  Internal  Revenue 
Code  section  6041  and  related 
regulations,  a  se]}arate  Form  1096  is 


used  for  each  type  of  return  sent  to  the 
service  center  by  the  payer.  It  is  used  by 
IRS  to  summarize,  categorize,  and 
process  the  forms  being  filed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  not-for-profit  institutions, 
btims.  Federal  government,  and  State, 
local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
5,197,271. 

Estimated  Time  Per  Respondent:  10  ' 
min. 

Estimated  Total  Annua/  Burden 
Hours:  966,805. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shalkhave  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  wajfs  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  21, 1997. 
Garrick  R.  Shear, 
ntS  Reports  Clearance  Officer. 
(FR  Doc.  97-6389  Filed  3-12-97;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

New  Collection;  Comment  Request 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Request  OMB  emergency 

approval:  Certificate  of  eligibility  for 

exchange  visitor  status  Q-1  Visa). 

The  United  States  Information  Agency 
has  submitted  the  following  information 
collection  request  (ICR)  requesting 
emergency  review  procedures  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)l.  OMB 
approval  has  been  requested  by  March 
14,  1997.  If  granted  the  emergency 
approval  is  only  valid  for  180  days. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  v»rill  be  accepted  until  May  12,  1997 
concerning  the  public  use  form  entitled 
"Certificate  of  Eligibility  for  Exchange 
Visitor  Status  (J-1  Visa)".  Comments  are 
requested  concerning:  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Agency's  burden 
estimates;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information  to  the  United 
States  Information  Agency,  M/ADD,  301 
Fourth  Street,  S.W.,  Washington,  D.C. 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library.  Room  10202.  NEOB. 
Washington.  D.C.  20503. 
SUMMARY:  In  cooperation  with  the  U.S. 
Information  Agency  (USIA).  the 
Immigration  and  Naturalization  Service 
(DMS),  was  mandated  by  Congress  under 
Public  Law,  104-208,  Subtitle  D, 
Section  641  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996,  to  implement  a  pilot 
program  by  which  institutions  of  higher 
education  and  designated  exchange 
visitor  programs  may  electronically 
generate  and  submit  this  collection  of 
information  to  administer  and  monitor 


nonimmigrant  exchange  visitor  status  by 
the  INS  and  USIA  on  a  regular  basis. 
The  statutory  time-line  for 
implementation  of  this  pilot  program 
mandated  by  the  Attorney  General 
requires  an  emergency  review  of  this 
information  collection.  The  pilot 
program  is  scheduled  to  commence  on 
April  7. 1997. 

In  addition,  this  program  is  conducted 
pursuant  to  the  mandate  given  to  USIA 
under  the  terms  and  conditions  of  the 
Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  Title  22  Code  of 
Federal  Regulations  (CFR),  Section  514, 
Exchange  Visitor  Program,  Final  Rule; 
and  Title  8,  Section  101(a){15)  of  the 
Immigration  and  Nationality  Act. 
COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
have  been  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  Attention:  Desk  Officer  for  USIA, 
and  also  to  the  USIA  Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Office,  Ms.  Jeannette 
Giovetti.  United  States  Information 
Agency,  M/ADD,  301  Fourth  Street, 
S.W.,  Washington,  D.C.  20547, 
telephone  (202)  619-4408;  and  OMB 
review:  Ms.  Victoria  Wassmer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10202.  NEOB, 
Washington,  D.C.  20503,  Telephone 
(202) 395-3176. 

SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  this  new  collection 
of  information  is  estimated  to  average  30 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Tide:  "Certificate  of  Eligibility  for 
Exchange  Visitor  Status".  (J-1  Visa). 

Form  Number:  IAP-66P. 

Abstract:  This  form  will  be  used  to 
electronically  collect  and  submit 
information  in  a  limited  pilot 
enviroiunent  from  non-immigrant 
exchange  visitors  participating  in 
exchange  visitor  programs  in  the  U.S.  in 
order  that  INS  and  USIA  can  monitor 
the  exchange  visitors  nonimmigrant 
status  and  ensure  that  the  exchange 
visitors  do  not  violate  the  conditions 
imposed  by  their  nonimmigrant  status 
while  participating  in  an  exchange 
visitor  program. 

Proposed  Frequency  of  Responses: 

No.  of  Respondents — 10,000; 


Recordkeeping  Hours — .50; 
Total  Annual  Burden — 20,000. 

Dated:  March  6,  1997. 
Rose  Royal, 

Federal  Register  Liaison. 
|FR  Doc.  97-6257  Filed  3-12-97;  8:45  am) 

BILUNO  CODE  8230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Proposed  Information  Collection 
Activity;  Public  Comment  Request 

AGENCY:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

action:  Notice. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3506(c)(2)(A)). 
Comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  May  12, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  In  this  document  VBA  is 
soliciting  comments  concerning  the 
following  information  collection: 

OMB  Control  Number:  2900-0465. 

Title  and  Form  Numbers:  Student 
Verification  of  Enrollment,  VA  Forms 
22-8979  and  22-8979-1. 

(NotK  VA  Forms  22-«979  and  22-8979-1 
collect  the  same  infonnation.  VA  Form  22- 
8979  is  electronically  generated  for  monthly 
mailings  while  VA  Fonn  22-6979-1  is 
printed  and  distributed  to  VA  regional  offices 
for  individual  use.) 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  used  by 
students  in  certifying  attendance  and 
continued  enrollment  in  courses  leading 
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to  a  standard  college  degree  or  in  non- 
college  degree  programs.  The 
infonnation  is  used  to  determine  the 
individual's  continued  entitlement  to 
VA  benefits. 

Current  Actions:  Public  Law  98-525 
established  a  new  education  program 
under  Chapter  30.  Title  38,  U.S.C.  It  is 
available  to  individuals  initially    ■• 
entering  active  duty  on  or  after  July  1, 
1985  (Category  I  eligibility)  and  to 
individuals  eligible  under  Chapter  34, 
Title  38.  U.S.C,  who  meet  service 
requirements  imposed  by  Public  Law 
99-576  (Category  n  eligibility). 
Individuals  with  Category  II  eligibility 
became  eligible  for  Chapter  30  benefits 
effective  January  1,  1990.  Public  Law 
102-484  established  an  additional 
Category  of  eligibility  (Category  III). 
Category  HI  includes  all  persons 
previously  ineligible  for  Chapter  30  who 
are  separated  from  active  duty  under 
two  special  release  programs.  Title  38. 
U.S.C,  Section  3034(b)  requires 
certification  of  actual  attendance  by  the 
student  and  verification  of  that  student's 
continued  enrollment  before  payment 
can  be  released.  Public  Law  99-576 
allowed  this  information  to  be  collected 
without  certification  by  an  institution. 
VA  Form  22-8979  serves  as  the  form  for 
reporting  necessary  certification  of 
actual  attendance  and  verification  of  the 
student's  continued  enrollment  for 
claimants  pursuing  college  programs. 
Since  the  previous  submission.  Public 
Law  104-201  was  enacted  into  law  and 
added  two  additional  categories  of 
individuals  eligible  for  Chapter  30  that 
would  use  this  information  collection. 
The  first  additional  category  pertains  to 
individuals  that  previously  participated 
in  Chapter  32,  who  meet  certain 
specifications  set  by  law,  and  elect  to 
receive  Chapter  30  benefits.  The  second 
additional  category  pertains  to 
individuals  that  entered  the  National 
Guard  between  certain  dates,  meet 
certain  specifications  set  by  law,  and 
elect  to  receive  Chapter  30  benefits. 

VA  is  authorized  to  pay  educational 
benefits  to  veterans  and  other  eligible 
persons  pursuing  approved  programs 
not  leading  to  a  standard  college  degree 
under  Chapters  30,  32,  and  35,  Title  38. 
U.S.C;  Chapter  1606,  Tide  10,  U.S.C; 
and  Section  903  of  Public  Law  96-342. 
VA  Form  22-8979  serves  as  the  form  for 
reporting  necessary  certification  of 
actual  attendance  and  verification  of  the 
student's  continued  enrollment  for 
claimant's  pursuing  non-college  degree 
programs. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  189,000 
hours. 


Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  7  times  per 
year  (The  frequency  is  based  on  the 
average  number  of  months  each  student 
will  train.) 

Estimated  Number  of  Respondents: 
324.000. 

Estimated  Number  of  Responses: 
2,268.000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs ,  Attn: 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affiairs,  810  Vermont  Avenue. 
NW,  Washington,  DC  20420,  Telephone 
(202)  273-7079  or  FAX  (202)  275-4884. 

Dated:  February  11, 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neibon, 

Director.  Infonnation  h4anagement  Service. 
(FR  Doc.  97-6404  Filed  3-12-97;  8:45  am] 

BOJJNG  CODE  8320-01 -P 


Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3506(c)(2)(A)). 
Comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 

DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  May^2. 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affiairs,  810  Vermont  Avenue. 
NW.  Washington.  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  In  this  dociiment  VBA  is 


soliciting  comments  concerning  the 
following  information  collection: 

OAffl  Control  Number:  2900-0386. 

Title  and  Form  Number:  Interest  Rate 
Reduction  Refinancing  Loan  Worksheet, 
VA  Form  26-8923. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Need  and  Uses:  Lenders  are  required 
to  submit  VA  Form  26-8923  when 
requesting  guaranty  on  an  interest  rate 
reduction  refinancing  loan.  VA  loan 
examiners  must  assure  that  the 
requirements  of  the  Deficit  Reduction 
Act  of  1984  and  applicable  VA 
regulations  have  been  met  before  the 
issuance  of  guaranty.  The  form  ensures 
that  lenders  correctly  compute  the 
funding  fee  and  the  maximum 
permissible  loan  amount  for  interest  rate 
reduction  refinancing  loans. 

Current  Actions:  For  a  loan  to  be 
eligible  for  guaranty  imder  Title  38 
U.S.C.  3710(a)(8)  or  3712(aMl)(F).  Title 
38  U.S.C.  3710(e)(1)(C),  provides  that 
the  amount  of  the  loan  may  not  exceed 
an  amount  equal  to  the  sum  of  the 
balance  of  the  loan  being  refinanced  and 
such  closing  costs  (include  any  discount 
permitted  pursuant  to  Section 
3703(c)(3)(A)  of  this  Tide  as  may  be 
authorized  by  the  Secretary,  under 
regulations  which  the  Secretary  shall 
prescribe,  to  be  included  in  such  loans. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Aimual  Burden:  13,070 
hours. 

Estimated  Avecage  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
78,422. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Requests  for  additional  infonnation  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs,  Attn: 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.  Washington.  DC  20420,  Telephone 
(202)  273-7079  or  FAX  (202)  275-4884. 

Dated:  February  11, 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
|FR  Doc.  97-6405  Filed  3-12-97;  8:45  am) 
BILUNO  COOE  832»-01-P 


Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs 
ACTION:  Notice. 
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summary:  As  part  of  its  continuing  effort 
to  reduce  pmperwork  and  respondent 
burden,  the  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
conunent  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3506(c)(2)(A)). 
Comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  May  12,  1997. 
AOORESSES:  Direct  all  written  comments 
to  Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  sununarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (OMB) 
approvaL  In  this  document  VBA  is 
soliciting  comments  concerning  the 
following  information  collection: 

OMB  Control  Number:  2900-0276. 

Title  and  Form  Number: 
Manufactured  Home  Appraisal  Report. 
VA  Form  26-8712. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  ana  Uses:  The  form  is  used  by 
VA  fee  and  staff  appraisers  to  establish 
the  reasonable  value  of  used 
manufactured  homes.  The  reasonable 
value  is  then  used:  (1)  To  established 
the  maximum  loan  amount  a  veteran 
may  obtain  for  the  purchase  of  a  used 
manufactured  home  unit;  (2)  to  obtain 
Information  on  the  condition  of  the  unit 
and  its  compliance  with  VA's  minimum 
property  requirements;  and  (3)  in  the 
event  of  foreclosure,  to  ascertain  the 
value  of  the  unit  for  resale  purposes  for 
use  in  computation  of  claims  in 
applicable  cases. 

Current  Actions:  Title  38  U.S.C.  3712, 
requires  the  Secretary  to  determine  the 
reasonable  value  of  used  manufactured 
homes  and  prohibits  the  guaranty  of  any 
lofm  for  a  manufactured  home  which 
does  not  "meet  or  exceed  standards 
prescribed  by  the  Secretary." 

Affected  Public:  Business  or  other  for- 
profit — Individuals  or  households. 

Estimated  Annual  Burden:  The 
number  of  actual  burden  is  360  hours. 
However,  because  the  requirement  for 
appraisal  reports  is  a  common  practice 
in  the  housing  industry,  only  1  hour  is 
being  requested  for  reporting. 


Estimated  Average  Burden  Per 
Respondent:  90  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs,  Attn: 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW,  Washington,  DC  20420,  Telephone 
(202)  273-7079  or  FAX  (202)  275-^884. 

Dated:  February  11, 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Noibon, 

Director,  Information  Management  Service. 
IFR  Doc.  97-6406  Filed  3-12-97;  8:45  am) 

aiLUNa  CODE  noo-oi-p 


Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment 

AGENCY:  Office  of  Human  Resources  and 
Administration.  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  Office  of  Himian  Resources 
and  Administration  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  this  information  collection. 
This  request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1997  (Pub.  L.  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comment  should  address 
the  accuracy  of  the  burden  estimates 
and  ways  to  minimize  the  burden 
including  the  use  of  automated 
collection  techniques  or  the  use  or  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 

DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  May  12,  1997. 

AOORESSES:  Direct  all  written  comments 
to  Shirley  A.  Mclntrye,  Office  of  Human 
Resources  and  Administration  (054A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420.  All  comments  will  become  a 
matter  of  public  record  and  will  be 
sununarizisd  in  the  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  In  this  document  the  Office  of 
Human  Resources  and  Administration  is 
soliciting  comments  concerning  the 
following  information  collection: 
OH4B  Control  Number:  2900-0117. 


Title  and  Form  Number:  Inquiry 
Concerning  Applicant  for  Employment, 
VA  Form  Letter  5-127. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Need  and  Uses:  The  form  letter  is 
used  to  obtain  information  from 
individuals  who  have  knowledge  of  the 
applicants'  past  work  record, 
performance,  and  character.  The 
information  is  used  by  VA  personnel 
officials  to  verify  qualifications  and 
determine  suitability  of  the  applicant  for 
VA  employment. 

Current  Actions:  The  Information 
obtained  through  uses  of  the  form  letter 
is  used  by  VA  personnel  officials  in 
determining  an  applicant's  suitability 
and  qualifications  for  employment.  If 
the  information  was  not  collected,  the 
risk  of  appointing  unqualified  or 
unsuitable  individuals  would  increase. 

Estimated  Aimual  Burden:  3,125 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estiamted  Number  of  Respondents: 
12,500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs.  Attn: 
Shirley  A.  Mclntrye,  Office  of  Human 
Resources  and  Administration  (054A), 
810  Vermont  Avenue.  NW.. 
Washington,  DC  20420.  Telephone  (202) 
273-5008. 

Dated:  February  18, 1997. 

By  Direction  of  the  Secretary. 
DonaM  L.  Neibon, 

Director,  Information  Management  Service. 
IFR  Doc.  97-6407  Filed  3-12-97;  8:45  am) 

BIUJNQ  CODE  •320-01-M 


Agency  Infonnation  Collection: 
Emergency  Sul>mi8sion  for  OMB 
Review;  Comment  Request 

AGENCY:  Department  of  Veterans  Affairs 
ACTION:  Notice 

SUMMARY:  The  National  Cemetery 
System  (NCS) ).  Office  of  Small  and 
Disadvantage  Business  Utilization 
(OSDBU);  Office  of  Management  (OM), 
and  Office  of  Inspector  General  (IG), 
Department  of  Veterans  Affairs,  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
emergency  proposal  for  the  collection  of 
infonnation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(j)(l)).  The  reason  for  emergency 
clearance  request  is  that  these 
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information  collections  are  essential  to 
the  VA's  mission  and  the  use  of  normal 
clearance  procedures  is  reasonably 
likely  to  prevent  the  VA  from  timely 
conducting  the  collections  of 
information  in  a  timely  manner.  OMB  is 
requested  to  act  on  this  emergency 
clearance  request  by  March  24, 1997. 

OMB  Control  Nmmber:  None  assigned. 

Title  and  Form  Number:  Generic 
Clearance  for  the  VA  Central  Office 
Customer  Satisfiaction  Surveys. 

Type  of  Review:  New  collection. 

Need  and  Uses:  The  NCS,  OSDBU. 
OM,  and  IG  will  conduct  the  customer 
satisfiaction  surveys  under  this  generic 
clearance  to  implement  JExecutive  Order 
12862,  Setting  Customer  Service 
Standards.  If  the  surveys  were  not 
conducted,  VA  would  be  unable  to 
comply  with  the  Executive  Order,  and 
would  not  have  the  information  needed 
to  establish  standards  for  the  best 
possible  customer-focused  service.  VA 
will  use  the  information  gathered  to 
determine  where  and  to  what  extent 
services  are  satisfactory,  and  where  and 
to  whafextent  they  are  in  need  of 
improvement.  The  information  may  lead 
to  policy  changes  to  improve  VA's 
overall  operations.  In  addition, 
voluntary  customer  surveys  will  not  be 
used  as  substitutes  for  traditional 
program  evaluation  surveys  that 
measure  objectives  outcomes.  In  order 
to  maximize  the  voluntary  response 
rates,  the  information  collections  will  be 
designed  to  make  participation 
convenient,  simple,  and  free  of 
unnecessary  barriers. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit 

Estimated  Annual  Burden:  528  hours. 

a.  NCS:  Cemetery  Visitor  Comment 
Card  Survey — 208  hours. 

b.  OSDBU:  Survey  of  Results  Veteran 
Owned  Business  Conference — 17  hours. 

c.  OSDBU:  Small  Business  Customer 
Survey — 63  hours. 

d.  OM:  Accoimtability  Report  Pilot 
Evaluation  Report — 138  hours. 

e.  IG:  Patient  Questionnaires — 100 
hours 

Estimated  Average  Burden  Per 
Respondent: 

a.  NCS:  Cemetery  Visitor  Comment 
Card  Survey — 5  minutes. 

b.  OSDBU:  Survey  of  Results  Veteran 
Owned  Business  Conference — 2 
minutes. 

c.  OSDBU:  Small  Business  Customer 
Survey — 15  minutes. 

d.  OM:  Accountability  Report  Pilot 
Evaluation  Report — 15  minutes. 

e.  IG:  Patient  Questionnaires — 10 
minutes. 

Frequency  of  Response: 
a.  NCS:  Cemetery  Visitor  Comment 
Card  Survey — Annually. 


b.  OSDBU:  Survey  of  Results  Veteran 
Owned  Business  Conference — 
Annually. 

c.  OSDBU:  Small  Business  Customer 
Survey — Annually. 

d.  OM:  Accountability  Report  Pilot 
Evaluation  Report — On  occasion. 

e.  IG:  Patient  Questionnaires — One- 
time. 

Estimated  Total  Number  of 
Respondents: 

a.  NCS:  Cemetery  Visitor  Comment 
Card  Survey — 2,500. 

b.  OSDBU:  Survey  of  Results  Veteran 
Owned  Business  Conference — 500. 

c.  OSDBU:  Small  Business  Customer 
Survey— 250. 

d.  OM:  Accoimtability  Report  Pilot 
Evaluation  Report — 550. 

e.  IG:  Patient  Questionnaires — 600. 

AOORESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor,  VA 
Clearance  Officer  (045A4),  Department 
of  Veterans  Affairs,  8l0  Vermont 
Avenue.  NW,  Washington,  DC  20420, 
(202) 273-8015. 

Comments  and  recommendations 
concerning  this  submission  should  be 
directed  to  VA's  OMB  Desk  Officer,    . 
Allison  Eydl.  OMB  Human  Resources 
and  Housing  Branch.  New  Executive 
Office  Building,  Room  10235. 
Washington.  DC  20503  (202)  395-4650. 
DC  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  March 
20, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4), 
(202) 273-8015. 

Dated:  Febriiary  IB,  1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  97-6301  Filed  3-12-97;  8:45  am) 
BIUINO  COOE  832IMI1-P 


Agency  Information  Collection: 
Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Control  Number:  2900-0215. 


Title  and  Form  Number:  Request  for 
Information  to  Make  Direct  Payment  to 
Child  Reaching  Majority.  VA  Form 
Letter  21-863. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  letter  is 
used  to  gather  the  necessary  information 
to  determine  the  address  of  a  child 
attaining  majority  and  to  determine  the 
child's  student  status.  The  infonnation 
is  needed  to  pay  a  child  directly  when 
the  child  attains  majority.  VA 
procedures  provide  that  a  competent 
child  who  is  entitled  to  benefits  in  his 
or  her  own  right  should  be  paid  directly 
upon  attaining  majority. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annua/  Burden:  3.767 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Generally 
one-time. 

Estimated  Number  of  Respondents: 
22,600. 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor. 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  8l0  Vermont  Avenue,  NW. 
Washington,  DC  20420,  (202)  273-8015. 

Comments  and  recommendations 
concerning  this  submission  should  be 
directed  to  VA's  OMB  Desk  Officer. 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building.  Room  10235. 
Washington,  DC  20503  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  April  14, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:Ron 
Taylor,  Information  Management 
Service  (045A4),  (202)  273-8015. 

Dated:  February  18, 1997. 

By  direction  of  the  Secretary. 
Donald  I.  Neibon, 

Director.  Information  Management  Service 
[FR  Doc.  97-6402  Filed  3-12-97;  8:45  am) 
MLUNQCOOE  S320-01-P 


Agency  Information  Collection: 
SutHnisslon  for  OMB  Review; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
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Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
OS4B  Control  Number:  2900-0021. 

(Note:  VA  Forms  26-6850a  and  26-5851 
%vere  previously  approved  under  individual 
OMB  Control  Numbers  2900-0477  and  2900- 
0022,  respectively.  The  VA  is  requesting 
consolidation  of  the  use  of  these  forms  under 
OMB  Control  Number  2900-0021.) 

Titles  and  Form  Numbers:  Notice  of 
Default,  VA  Form  26-6850;  Notice  of 
Default  and  hitention  to  Foreclose,  VA 
Form  26-6850a;  and  Notice  of  Intention 
to  Foreclose,  VA  Form  26-6851. 

Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 

Need  and  Uses:  When  the  VA  receives 
either  VA  Form  26-6850,  26-€850a,  or 
26-6851,  the  loan  service  representative 
vtrill  review  the  form  and  assign  a  rating 
as  to  the  timeliness/completeness  of  the 
holder's  report.  A  complete  and  timely 
report  is  necessary  to  facilitate  the  VA's 
determination  as  to  the  need  for  and 
extent  of  supplemental  servicing  in 
individual  cases.  The  loan  status  is  then 
coded  into  LCS  (Liquidation  and  Claims 
System).  LCS  is  a  centralized  automated 
data  processing  system  for  the 
operational  control  of  default  reporting, 
loan  servicing,  liquidations  and  claims 
on  outstanding  GI  loans. 

Affected  Public:  Business  or  other  for- 
profit — Individuals  or  households. 

Estimated  Total  Annual  Burden: 
66.166  hours. 

VA  Form  26-6850—20,166  hours. 

VA  Form  26-6850a— 26,000  hours. 

VA  Form  26-6851—20,000  hours. 

Estimated  Total  Average  Burden  Per 
Respondent:  14  minutes. 

VA  Form  26-6850— 10  minutes. 

VA  Form  26-6850a — 20  minutes. 

VA  Form  26-6851—15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Number  of 
Respondents:  279,000. 

VA  Form  26-6850—121,000 
respondents. 


VA  Form  26-6850a— 78,000 
respondents. 

VA  Form  26-6851—80,000 
respondents. 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015. 

Comments  and  recommendations 
concerning  this  submission  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
IX)  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  April  14, 
1997. 

FOR  FURTHER  INFOftMATIOfi  CONTACT:  Ron 
Taylor,  Information  Management 
Service  (045A4),  (202)  273-8015. 

Dated:  February  11. 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neibon, 

Director,  Information  Management  Service. 
|FR  Doc.  97-6403  Filed  3-12-97;  8:45  am) 
BiLLMQ  cooenzo-oi-p 


Advisory  Committee  on  Cemeteries 
and  Memorials,  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  that  a  meeting  of  the 
Advisory  Committee  on  Cemeteries  and 
Memorials,  authorized  by  38  U.S.C. 
2401,  will  be  held  at  Arlington  National 
Cemetery,  Arlington,  VA.  This  will  be 
the  committee's  second  meeting  of  fiscal 
year  1997.  The  purpose  of  the 
committee  is  to  review  the 
administration  of  VA's  cemeteries  and 
burial  benefits  program.  On  April  10, 
1997,  the  meeting  will  convene  at  8:15 
a.m.  (EST)  and  will  adjourn  at  4  p.m. 
(EST).  On  April  11,  1997.  the  meeting 
will  convene  at  8  a.m.  (EST)  and  will 
adjourn  at  2:30  p.m.  (EST). 


On  April  10,  there  will  be  a  business 
session  and  briefings  that  will  primarily 
address  issues  concerning  the  mission 
and  activities  of  Arlington  National 
Cemetery,  American  Battle  Monuments 
Commission,  and  National  Park  Service. 

On  April  1 1 ,  the  committee  will  be 
briefed  on  Field  Operations  and 
Operations  Support  SA^ice. 
Suggestions  for  the  next  meeting 
location  and  agenda  items  will  also  be 
discussed. 

The  meeting  will  be  open  to  the 
public.  Those  wishing  to  attend  should 
contact  Ms.  Rebecca  Schiller,  Program 
Specialist,  National  Cemetery  System, 
[phone  (202)  273-5180]  not  later  than 
12  noon  (EST),  March  24. 1997. 

Any  interested  person  may  attend, 
appear  before,  or  file  a  statement  with 
the  Committee.  Individuals  wishing  to 
appear  before  the  Committee  should 
indicate  this  in  a  letter  to  the  Director, 
National  Cemetery  System  (40)  at  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  In  any  such  letters,  the  writers 
must  fully  identify  themselves  and  state 
the  organization,  association  or  person 
they  represent.  Also,  to  the  extent 
practicable,  letters  should  indicate  the 
subject  matter  they  want  to  discuss.  Oral 
presentations  should  be  limited  to  10 
minutes  in  duration.  Those  wishing  to 
file  written  statements  to  be  submitted 
to  the  Committee  must  also  mail,  or 
otherwise  deliver,  them  to  the  Director, 
National  Cemetery  System. 

Letters  and  written  statements  as 
discussed  above  must  be  mailed  or 
delivered  in  time  to  reach  the  Director, 
National  Cemetery  System,  by  12  noon 
(EST),  March  24, 1997.  Oral  statements 
will  be  heard  only  between  1  p.m.  and 
2:30  p.m.  (EST),  April  11  at  Arlington 
National  Cemetery,  Arlington,  VA. 

Dated:  March  6, 1997. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  97-6300  Filed  3-12-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  edrtoria)  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
ttte  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Rural  Housing  Service 

Rural-Cooperative  Service 

Rural  Utilities  Service 

7  CFR  Parts  1910, 1941, 1943, 1945, 
and  1980 

RIN  0560-AE87 

Implementation  of  the  Direct  and 
Guaranteed  Loan  Making  Provisions  of 
the  Federal  Agricultural  Improvement 
Act  of  1996 

Ck)rrection 

In  interim  rule  document  97-4840, 
beginning  on  page  9351  in  the  issue  of 
Monday,  March  3,  1997,  make  the 
following  corrections: 

§1945.469    [Corrscted] 

1.  On  page  9357,  in  the  second 
column,  in  amendatory  instruction  33., 
in  the  second  line  "(1)"  should  read 
"(1)". 

2.  On  page  9357,  in  the  second 
column,  in  §  1945.469,  the  paragraph 
designation  "(1)"  should  read  "(1)". 

BILLING  COOE  1809-01-O 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation 
In  Part 

Correction 

In  notice  document  97-5227 
beginning  on  page  9413  in  the  issue  of 


Monday,  March  3, 1997  make  the 
following  correction: 

On  page  9414,  in  the  first  column,  in 
the  table,  under  the  heading  "Period  to 
be  reviewed",  the  first  entry  "1/1/91  - 
12/31/96"  should  read  "1/1/96  - 12/31/ 
96". 

BILLING  COOE  1S09-01-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


Podiet  No.  961210346-703&-(tt;  I.D. 
120596A1 

RIN  0648^0(76 

Summer  Rounder  Rshery;  Rnal 
Specifications  for  1997;  Adjustment  to 
1997  State  Quotas;  Commercial  Quota 
Harvested  for  Delaware 

Correction 

In  rule  document  97-5698,  beginning 
on  page  10473  in  the  issue  of  Friday, 
March  7, 1997,  make  the  following 
corrections; 

1.  On  page  10474,  in  Table  2,  under 
the  state  of  Massachtisetts,  in  the  third 
column  under  "Initial  1997  quota", 
"757.8413",  should  read  "757,841". 

2.  On  page  10474,  in  Table  2,  under 
the  state  of  Massachusetts,  in  the  fourth 
colimm  under  "Initial  1997  quota", 
"43,751"  should  read  "343.751". 

BILLMQ  COOE  1S0»«1-D 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  234, 242,  and  252 

PFARS  Case  96-D024] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Earned  Value 
Management  Systems 

Correction 

In  rule  docviment  97-5362,  beginning 
on  page  9990  in  the  issue  of  Wednesday. 
March  5, 1997,  make  the  following 
corrections: 


234.006-71    [CorrectMl] 

1.  On  Page  9991,  in  the  second 
column,  in  section  234.005-71,  in 
paragraph  (b),  in  the  second  line. 
"Systems"  should  read  "System". 

242.1107-70    [Corrected] 

2.  On  page  9991,  in  the  third  column, 
the  section  heading  number  "242,1107- 
70"  should  read  "242.1107-70". 

3.  On  the  same  page,  in  the  third 
column,  in  242.1107-70,  in  paragraph 
(a),  in  the  fourth  line,  "cost-schedule" 
should  read  "Cost/Schedule". 

BILLMGCOOE  1SO»«1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Part  484 

[BPD-819-P] 

RIN0938-AG81 

Medicare  and  Medicaid  Programs; 
Conditions  of  Participation  for  Home 
Health  Agencies 

Correction 

In  proposed  nde  document  97-5316 
begiiining  on  page  11005  in  the  issue  of 
Monday,  March  10. 1997  make  the 
following  correction: 

{484.75    [Correded] 

On  page  11033,  second  column. 
§  484.75  (h)  should  be  added  after  (gK2) 
to  read  as  follows: 

(h)  Standard:  Crindnal  background 
checks.  The  HHA  must  conduct  a 
criminal  background  check  of  home 
health  aides  as  a  condition  of 
employment. 


Thursday 
Mai«h  13,  1997 
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Proposed  Comprehensive  Plan  for  Fiscal 
Year  1997;  Notice 
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DEPAFtTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP>-1115] 

RIN  1121-ZAfi2 

Proposed  Compfehenslve  Plan  for 
Hscai  Year  1997 

AGENCY:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
E)elinquency  Prevention,  Justice. 
ACTION:  Notice  of  Proposed  Program 
Plan  for  fiscal  year  1997. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
publishing  this  notice  of  its  Proposed 
Comprehensive  Plan  for  fiscal  year 
1997. 

DATES:  Conmients  must  be  received  on 
or  before  April  28, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
Shay  Bilchik,  Administrator,  Office  of 
Juvenile  Justice  and  Oelinquency 
Prevention,  Room  742, 633  Indiana 
Avenue.  NW.,  Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  M.  Garry,  Special  Assistant  to  the 
Administrator,  at  202-307-5911.  [This 
is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP)  is  a  component  of 
the  Office  of  Justice  Programs  in  the 
U.S.  Department  of  Justice.  Piu^uant  to 
the  provisions  of  Section  204  (b)(5)(A) 
of  the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974.  as  amended,  42 
U.S.C.  §5601  et  seq.  (JJDP  Act),  the 
Administrator  of  OJJDP  is  publishing  for 
public  comment  a  Proposed 
Comprehensive  Plan  describing  the 
program  activities  that  OJJDP  proposes 
to  carry  out  during  fiscal  year  1997.  The 
Proposed  Comprehensive  Plan  includes 
activities  authorized  in  Parts  C  and  D  of 
Title  n  of  the  JJDP  Act.  codified  at  42 
U.S.C.  §5651-5665a,  5667,  5667a. 
Taking  into  consideration  comments 
received  on  this  Proposed 
Comprehensive  Plan,  the  Administrator 
will  develop  and  publish  a  Final 
Comprehensive  Plan  describing  the 
partictdar  program  activities  that  OJJDP 
intends  to  fund  during  fiscal  year  1997, 
using  in  whole  or  in  part  funds 
appropriated  under  Parts  C  and  D  of 
Title  D  of  the  JJDP  Act. 

Notice  of  the  official  solicitation  of 
grant  or  cooperative  agreement 
applications  under  the  Final 
Comprehensive  Plan  will  be  published 
at  a  later  date  in  the  Federal  Register. 
No  proposals,  concept  papers,  or  other 
forms  of  application  should  be 
submitted  at  this  time. 


Overview 

This  is  a  critical  time  for  juvenile 
justice,  a  time  of  both  opportunity  and 
challenge.  Earlier  this  year,  the 
Department  of  Justice  announced  a 
reduction  in  overall  juvenile  violent 
crime  (3  percent)  and  a  significant  drop 
in  juvenile  homicide  arrests  (14  percent) 
between  1994  and  1995,  the  first 
downturns  we  have  seen  in  9  years.  A 
National  Center  for  Juvenile  Justice 
analysis  of  the  1995  Uniform  Crime 
Report  data  reveals  that  this  decrease  in 
overall  juvenile  crime  arrests  was  driven 
by  decreased  arrests  of  juveniles  14  and 
imder,  an  encouraging  sign.  While  these 
younger  juveniles  were  responsible  for 
30  percent  of  juvenile  violent  crime 
arrests  in  1995,  they  accounted  for  more 
than  half  of  the  reported  decline  in 
juvenile  violent  crime  arrests.  All  of  the 
2  percent  decline  in  property  arrests  is 
attributable  to  these  younger  juveniles. 

In  order  to  ensure  that  tLese  positive 
trends  continue,  we  must  continue  to 
focus  our  efforts  on  establishing  a 
continuum  of  prevention,  early 
intervention,  and  graduated  sanctions 
programs;  strengthening  the  juvenile 
justice  system;  and  building  stronger, 
safer  communities.  These  efforts  are 
needed  because  we  are  still  confix)nted 
with  unacceptably  high  rates  of  juvenile 
crime.  Juveniles  still  account  for  18 
percent  of  all  arrests,  some  2.7  miUion 
in  1995.  Even  with  the  1995  decline  in 
juvenile  violent  crime  arrests  noted 
above,  the  number  is  still  12  percent 
greater  than  the  1991  level  and  67 
percent  above  the  1986  level.  Juveniles 
were  involved  in  32  percent  of  all 
robbery  arrests,  23  percent  of  weapon 
arrests,  and  15  percent  of  miurder  and 
aggravated  assault  arrests  in  1995. 

In  the  troubling  area  of  drug  use, 
juveniles  were  involved  in  1 3  percent  of 
all  drug  arrests  in  1995,  and  the  niunber 
of  juvenile  drug  arrests  has  increased 
138  percent  since  1991.  According  to 
the  22d  national  survey  in  the 
Monitoring  the  Future  study,  illicit  drug 
use  among  schoolchildren  rose  again  in 
1996.  Since  1991,  the  proportion  of 
students  using  any  illicit  drug  in  the  12 
months  prior  to  the  survey  has 
increased  steadily.  For  8th  graders 
alone,  the  proportion  has  more  than 
doubled  (from  11  percent  to  24  percent) 
since  1991.  Since  1992,  the  proportion 
among  10th  graders  has  nearly  doubled 
(from  20  percent  to  38  percent),  and 
among  12th  graders,  it  has  risen  by 
about  half  (from  27  percent  to  40 
percent). 

Federal  leadership  in  responding  to 
the  problems  confronting  juvenile 
justice  is  vested  in  OJJDP.  Established  in 
1974  by  the  JJDP  Act,  OJJDP  is  the 


Federal  agency  responsible  for 
providing  a  comprehensive,  coordinated 
approach  to  preventing  and  controlling 
juvenile  crime  and  improving  the 
juvenile  justice  system.  OJJDP 
administers  State  Formula  Grants  and 
State  Challenge  Grants  Programs  in 
States  and  territories,  funds  more  than 
100  projects  through  its  Special 
Emphasis  Discretionary  Grant  Program 
and  its  National  Institute  for  Juvenile 
Justice  and  Delinquency  Prevention, 
and  coordinates  Federal  activities 
related  to  juvenile  justice  and 
delinquency  prevention. 

OJJDP  serves  as  the  staff  agency  for 
the  Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention; 
coordinates  the  Concentration  of 
Federal  Efforts  Program;  and 
administers  the  Title  FV  Missing  and 
Exploited  Children's  Program,  the  Title 
V  Community  Prevention  Grants 
Program,  and  programs  under  the 
Victims  of  Child  Abuse  Act  of  1990,  as 
amended.  42  U.S.C.  §  13001  et  seq. 

Fiscal  Year  1997  Program  Planning 
Activities 

The  OJJDP  program  planning  process 
for  fiscal  year  1997  is  coordinated  with 
the  Assistant  Attorney  General,  Office  of 
Justice  Programs  (OJP),  and  the  four 
other  OJP  program  bureaus:  the  Bureau 
of  Justice  Assistance  (BJA),  the  Bureau 
of  Justice  Statistics  (BJS),  the  National 
Institute  of  Justice  (NIJ),  and  the  Office 
for  Victims  of  Crime  (OVC).  The 
program  planning  process  involves  the 
following  steps: 

•  Internal  review  of  existing  programs 
by  OJJDP  staff. 

•  Internal  review  of  proposed 
programs  by  OJP  bureaus  and 
Department  of  Justice  components. 

•  Review  of  information  and  data 
from  OJJDP  grantees  and  contractors. 

•  Review  of  information  contained  in 
State  comprehensive  plans. 

•  Review  of  comments  made  by  youth 
service  providers,  juvenile  justice 
practitioners,  and  researchers,  to  receive 
input  in  proposed  new  program  areas. 

•  Consideration  of  suggestions  made 
by  juvenile  justice  policymakers 
concerning  State  and  local  needs. 

•  Consideration  of  all  comments 
received  during  the  period  of  public 
comment  on  the  Pro{>osed 
Comprehensive  Plan. 

Discretionary  Program  Activities 

Discretionary  Grant  Continuation  Policy 

OJJDP  has  listed  on  the  following 
pages  continuation  projects  currently 
funded  in  whole  or.  in  part  with  Part  C 
and  Part  D  funds  and  eligible  for 
continuation  funding  in  fiscal  year 
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1997,  either  within  an  existing  project 
period  or  through  an  extension  for  an 
additional  project  period.  A  grantee's 
eligibility  for  continued  funding  for  an 
additional  budget  period  vtdthin  an 
existing  project  period  depends  on  the 
grantee's  compliance  with  funding 
eligibility  requirements  and 
achievement  of  the  prior  year's 
objectives.  The  amount  of  award  is 
based  on  prior  projections, 
demonstrated  need,  and  fund 
availability. 

The  only  projects  described  in  this 
Proposed  Program  Plan  are  those  that 
are  eligible  to  receive  fiscal  year  1997 
continuation  funding  and  programs 
OJJDP  is  considering  for  new  awards  in 
fiscal  year  1997. 

Consideration  for  continuation 
funding  for  an  additional  budget  or 
project  period  for  previously  funded 
discretionary  grant  programs  will  be 
based  upon  several  factors,  including 
the  following: 

•  The  extent  to  which  the  project 
responds  to  the  applicable  requirements  ' 
of  the  JJDP  Act. 

•  Responsiveness  to  OJJDP  and 
Department  of  Justice  fiscal  year  1997 
program  priorities. 

•  Compliance  with  performance 
requirements  of  prior  grant  years. 

•  Compliance  with  fiscal  and 
regulatory  requirements. 

•  Compliance  with  any  special 
conditions  of  the  award. 

•  Availability  of  funds  (based  on 
program  priority  determinations). 

In  accordance  with  Section  262 
(d)(1)(B)  of  the  JJDP  Act,  as  amended,  42 
U.S.C.  §  5665a,  the  competitive  process 
for  the  award  of  Part  C  funds  shall  not 
be  required  if  the  Administrator  makes 
a  written  determination  waiving  the 
competitive  process: 

1.  With  respect  to  programs  to  be 
carried  out  in  areas  in  which  the 
President  declares  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  codified  at  42  U.S.C. 

§  5121  et  seq.  that  a  major  disaster  or 
emergency  exists,  or 

2.  With  respect  to  a  particiUar 
program  described  in  Part  C  that  is 
uniquely  qualified. 

OJJDP  Funding  Policy  ^ 

OJJDP  seeks  to  focus  its  assistance  on 
the  development  and  implementation  of 
programs  with  the  greatest  potential  for 
reducing  juvenile  delinquency  and 
improving  the  juvenile  justice  system  by 
estabhshing  partnerships  with  State, 
Native  American,  Native  Alaskan,  and 
local  governments  and  public  and 
private  organizations.  To  that  end, 
OJJDP  has  set  three  goals  that  constitute 
the  major  elements  of  a  soimd  policy 


that  assures  public  safety  and  security 
while  establishing  effective  juvenile 
justice  and  delinquency  prevention 
programs: 

•  To  promote  delinquency  prevention 
and  early  intervention  efforts  that 
reduce  the  flow  of  juvenile  offenders 
into  the  juvenile  justice  system,  the 
numbers  of  serious  and  violent 
offenders,  and  the  development  of 
chronic  delinquent  careers.  While 
removing  serious  and  violent  juvenile 
offenders  from  the  street  serves  to 
protect  the  public,  long-term  solutions 
lie  primarily  in  taking  aggressive  steps 
to  stop  delinquency  before  it  starts  or 
becomes  a  pattern  of  behavior. 

•  To  improve  the  juvenile  justice 
system  and  the  response  of  the  system 
to  juvenile  delinquents,  status  offenders, 
and  dependent,  neglected,  and  abused 
children. 

•  To  preserve  the  public  safety  in  a 
manner  that  serves  the  appropriate 
development  and  best  use  of  secure 
detention  and  corrections  options,  while 
at  the  same  time  fostering  the  use  of 
commimity-based  programs  for  juvenile 
offenders. 

Underlying  each  of  the  three  goals  is 
the  overarching  premise  that 
achievement  of  these  goals  is  vital  to 
protecting  the  long-term  safety  of  the 
public  from  increased  juvenile 
delinquency  and  violence.  The 
following  discussion  addresses  these 
three  broad  goals. 

Delinquency  Prevention  and  Early 
Intervention 

A  primary  goal  of  OJJDP  is  to  identify 
and  promote  programs  that  prevent  or 
reduce  the  occurrence  of  juvenile 
offenses,  both  criminal  and 
noncriminal,  and  to  intervene 
immediately  and  effectively  when 
delinquent  or  status  offense  conduct 
first  occurs.  A  sound  policy  for  juvenile 
delinquency  prevention  seeks  to 
strengthen  the  most  powerful 
contributing  factor  to  socially  acceptable 
behavior'a  productive  place  for  young 
people  in  a  law-abiding  society. 
Delinquency  prevention  programs  can 
operate  on  a  broad  scale,  providing  for 
positive  youth  development,  or  can 
target  juveniles  identified  as  being  at 
high  risk  for  delinquency  with  programs 
designed  to  reduce  future  juvenile 
offending.  OJJDP  prevention  programs 
take  a  risk  and  protective  factor-focused 
delinquency  prevention  approach  based 
on  public  health  and  social 
development  models. 

Early  interventions  are  designed  to 
provide  services  to  juveniles  whose 
noncriminal  misbehavior  indicates  that 
they  are  on  a  delinquent  pathway  or  to 
first-time  nonviolent  delinquent 


offenders  or  nonserious  repeat  offenders 
who  do  not  respond  to  initial  system 
intervention.  These  intrarventions  are 
generally  nonpunitive  but  serve  to  hold 
a  juvenile  accountable  while  providing 
services  tailored  to  the  individual  needs 
of  the  juvenile  and  the  juvenile's  family. 
They  are  designed  to  both  deter  future 
misconduct  and  reduce  the  negative  or 
enhance  the  positive  factors  present  in 
a  child's  life 

Improvement  of  the  Juvenile  Justice 
System 

A  second  goal  of  OJJDP  is  to  promote 
improvements  in  the  juvenile  justice 
system  and  facilitate  the  most  effective 
allocation  of  system  resources.  This  goal 
is  necessary  for  holding  juveniles  who 
commit  crimes  accountable  for  their 
conduct,  particularly  serious  and 
violent  offenders  who  sometimes  slip 
through  the  cracks  of  the  system  or  are 
inappropriately  diverted.  This  includes 
assisting  law  enforcement  officers  in 
their  efforts  to  prevent  and  control 
delinquency  and  the  victimization  of 
children  through  community  poUcing 
programs  and  coordination  and 
collaboration  with  other  system 
components  and  with  child  caring 
systems.  Meeting  this  goal  involves 
helping  juvenile  and  family  courts,  and 
the  prosecutors  and  public  defenders 
who  practice  in  those  courts,  to  provide 
a  system  of  justice  that  maintains  due 
process  protections.  It  requires  trying 
innovative  programs  and  carefully 
evaluating  those  programs  to  determine 
what  works  and  what  does  not  work.  It 
includes  a  conmiitment  to  involving 
crime  victims  in  the  juvenile  justice 
system  and  ensuring  that  their  rights  are 
considered. 

In  this  regard,  OJJDP  will  continue  to 
work  closely  with  the  Office  for  Victims 
of  Crime  to  further  cooperative 
programming,  including  the  provision 
of  services  to  juveniles  who  are  crime 
victims  or  the  provision  of  victims 
services  that  improve  the  operation  of 
the  juvenile  justice  system.  Improving 
the  juvenile  justice  system  also  calls  for 
building  an  appropriate  juvenile 
detention  and  corrections  capacity  and 
for  intensified  efforts  to  use  juvenile 
detention  and  correctional  facilities 
when  necessary  and  under  conditions 
that  maximize  public  safety,  while 
providing  effective  rehabilitation 
services.  It  requires  encouraging  States 
to  carefully  consider  the  use  of 
expanded  transfer  authority  that  sends 
the  most  serious,  violent,  and 
intractable  juvenile  offenders  to  the 
criminal  justice  system,  while 
preserving  individualized  justice.  It 
necessitates  conducting  research  and 
gathering  statistical  information  in  order 
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to  understand  how  the  juvenile  justice 
system  works  in  serving  children  and 
famihes.  And  finally,  the  system  can 
only  be  improved  if  information  and 
knowledge  are  communicated, 
understood,  and  applied  for  the  purpose 
of  juvenile  justice  system  improvement. 

Corrections,  Detention,  and  Community- 
Based  Alternatives 

A  third  OJIDP  goal  is  to  maintain  the 
public  safety  through  a  balanced  use  of 
secure  detention  and  corrections  and 
community-based  alternatives.  This 
involves  identifying  and  promoting 
effective  community-based  programs 
and  services  for  juveniles  who  have 
formal  contact  with  the  juvenile  justice 
system  and  emphasizing  options  that 
maintain  the  safety  of  the  pubUc.  are 
appropriately  restrictive,  and  promote 
and  preserve  positive  lies  with  the 
child's  family,  school,  and  community. 
Communities  caimot  afford  to  place 
responsibihty  for  juvenile  delinquency 
entirely  on  pubUcly  operated  juvenile 
justice  system  programs.  A  sound  policy 
for  combating  juvenile  deUnquency  and 
reducing  the  threat  of  youth  violence 
makes  maximum  use  of  a  full  range  of 
pubUc  and  private  programs  and 
services,  most  of  which  operate  in  the 
juvenile's  home  community,  including 
those  provided  by  the  health  and  mental 
health,  child  welfare,  social  service,  and 
educational  systems. 

Coordination  of  the  development  of 
community-based  programs  and 
services  with  the  development  and  use 
of  a  secure  detention  and  correctional 
system  capability  for  those  juveniles 
who  require  a  secure  option  is  cost 
effiective,  will  protect  the  pubUc,  reduce 
Cacihty  crowding,  and  result  in  better 
services  for  both  institutionalized 
juveniles  and  those  who  can  be  served 
whilci  remaining  in  their  community 
environment. 

In  pursuing  these  broad  goals.  OJJDP 
divides  its  programs  into  six  key 
categories:  pubhc  safety  and  law 
enforcement;  strengthening  the  juvenile 
justice  system;  delinquency  prevention 
and  intervention;  child  abuse,  neglect, 
and  dependency  courts;  and  missing 
and  exploited  children.  A  six  category, 
overarching  programs,  contains 
programs  that  have  significant  elements 
common  to  more  than  one  category. 

Introduction  to  Fiscal  Year  1997 
Program  Plan 

In  1996,  the  U.S.  Department  of 
Justice  aimounced  new  national 
statistics  showing  a  3-percent  decline  in 
the  1995  overall  juvenile  violent  crime 
(murder,  forcible  rape,  robbery,  and 
aggravated  assault)  arrest  rate,  reversing 
an  upward  trend  that  had  lasted  for  a 


decade.  An  even  greater  decline  (14 
percent)  occurred  in  the  juvenile 
murder  arrest  rate,  which  had  also  fallen 
significantly  in  the  previous  year.  These 
dechnes  are  in  sharp  contrast  to  the  10- 
year  climb  between  1985-1994  when 
arrests  of  juveniles  for  all  violent  crimes 
rose  by  75  percent  and  arrests  of 
juveniles  for  murder  rose  150  percent. 
Based  on  those  trends  and  population 
projections,  demographers  were 
predicting  that  juvenile  arrests  for 
violent  crimes  would  more  than  double 
by  the  year  2010. 

The  pKJsitive  news  released  in  1996 
must  not  lead  to  a  relaxation  of  efforts 
to  lower  imacceptably  high  rates  of 
juvenile  violence  and  crime.  Instead, 
this  partial  success  should  lead  the 
Nation  to  intensify  its  commitment  to 
reducing  juvenile  crime  and  to  sustain 
the  1995  decUne  in  arrest  rates.  This 
commitment  must  focus  on 
strengthening  the  ability  of  communities 
to  provide  for  their  immediate  safety 
through  law  enforcement  and 
correctional  strategies,  to  develop  and 
implement  both  prevention  and 
intervention  programs,  and  to  provide 
those  services  that  will  enable  children 
to  grow  up  as  healthy  and  productive 
citizens  in  nurturing  homes,  safe 
schools,  and  peaceful,  caring 
communities.  To  be  effective,  however, 
this  commitment  must  be  rooted  in  a 
comprehensive  approach  to  the 
problems  of  juvenile  delinquency, 
violence,  and  victimization. 

Over  the  past  4  years.  OJJDP  has 
developed  a  framework  for  an 
improved,  more  effective  juvenile 
justice  system.  The  foundation  was  laid 
in  1993  with  the  pubUcation  of  OJJDP's 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile  Offenders. 
The  Comprehensive  Strategy  uses 
statistics,  research,  and  program 
evaluations  as  the  basis  for  a  set  of 
sound  principles  for  establishing  a 
continuum  of  care  for  the  Nation's 
children.  The  Comprehensive  Strategy 
emphasizes  the  importance  of  local 
planning  teams  that  assess  the 
influences  or  factors  putting  youth  at 
risk  for  delinquency,  determine 
available  resources,  and  put  prevention 
programs  in  place  to  either  reduce  those 
risk  factors  or  provide  protective  factors 
that  buffer  juveniles  from  the  impact  of 
risk  factors.  The  Comprehensive 
Strategy  also  stresses  the  importance  of 
early  intervention  for  juveniles  whose 
behavior  puts  them  on  one  or  more 
pathways  to  delinquency  and  a  system 
of  graduated  sanctions  that  can  ensure 
immediate  and  appropriate 
accountabiUty  and  treatment  for 
juvenile  offenders. 


In  1995.  OJJDP  published  its  Guide  for 
Implementing  the  Comprehensive 
Strategy  for  Serious.  Violent,  and 
Chmnic  Juvenile  Offenders,  a  resource 
to  help  States,  cities,  and  communities 
implement  the  Comprehensive  Strategy. 
Early  in  1996,  the  Coordinating  Council 
on  Juvenile  Justice  and  Delinquency 
Prevention,  of  which  OJJDP  is  a 
member,  pubUshed  Combating  Violence 
and  Delinquency:  The  National  Juvenile 
Justice  Action  Plan.  The  i4rtion  Plan 
prioritizes  Federal  activities  and 
resources  under  eight  critical  objectives 
that  must  be  addressed  to  effectively 
combat  delinquency  and  violence. 
Research  and  the  findings  of  niunerous 
commissions  support  the  choice  of  these 
objectives  as  central  to  reducing  and 
preventing  juvenile  violence, 
delinquency,  and  victimization.  The 
objectives  are  to  (1)  provide  immediate 
intervention  and  appropriate  sanctions 
and  treatment  for  deUnquent  juveniles; 
(2)  prosecute  certain  serious,  violent, 
and  chronic  juvenile  offenders  in 
criminal  court;  (3)  reduce  youth 
involvement  with  guns,  drugs,  and 
gangs;  (4)  provide  opportunities  for 
children  and  youth;  (5)  break  the  cycle 
of  violence  by  addressing  youth 
victimization,  abuse,  and  neglect;  (6) 
strengthen  and  mobilize  communities; 
(7)  support  the  development  of 
innovative  approaches  to  research  and 
evaluation;  and  (8)  implement  an 
aggressive  public  outreach  campaign  on 
effective  strategies  to  combat  juvenile 
violence. 

The  OJJDP  1997  Proposed  Program 
Plan  is  rooted  in  the  principles  of  the 
Comprehensive  Strategy  and  the 
objectives  of  the  Action  Plan.  Just  as  in 
1996.  the  Proposed  Program  Plan 
supports  a  balanced  approach  to 
aggressively  addressing  juvenile 
delinquency  and  violence  through 
estabhshing  graduated  sanctions, 
improving  the  juvenile  justice  system's 
abiUty  to  respond,  and  preventing  the 
onset  of  delinquency.  The  Proposed 
Program  Plan  also  recognizes  the  need 
to  ensure  public  safety  and  support 
children's  development  into  healthy, 
productive  citizens  through  a  range  of 
prevention,  early  intervention,  and 
graduated  sanctions  programs. 

Four  program  areas  were  identified 
through  a  process  of  engaging  OJJDP 
staff,  other  Federal  agencies,  and 
juvenile  justice  practitioners  in  an 
examination  of  existing  programs, 
research  findings,  and  the  needs  of  the 
field.  OJJDP's  national  conference. 
"Juvenile  Justice  at  the  Crossroads," 
held  in  December  1996  was  particularly 
helpful  in  developing  program  priorities 
for  fiscal  year  1997.  The  new  program 
areas  are  school-based  gang  intervention 


and  prevention,  juvenile  sex  offenders, 
mental  health,  and  cost-benefit  analyses. 
In  addition,  OJJDP  has  identified  for 
fiscal  year  1997  funding  a  range  of 
research  and  evaluation  projects  that 
will  expand  knowledge  about  juvenile 
offenders;  the  effectiveness  of 
prevention,  intervention,  and  treatment 
programs;  and  the  operation  of  the 
juvenile  justice  system.  Specific 
evaluation  initiatives  will  be  undertaken 
related  to  Boys  and  Girls  Clubs  of 
America's  gang  outreach  efforts,  teen 
courts,  the  President's  Crime  Prevention 
Coiuicil's  drug  and  alcohol  use 
prevention  program,  and  gun  violence 
reduction.  Combined  with  OJJDP 
programs  being  continued  in  fiscal  year 
1997,  these  new  demonstration  and 
support  programs  form  a  continuum  of 
programming  that  supports  the 
objectives  of  the  Action  Plan  and 
mirrors  the  foundation  and  framework 
of  the  Comprehensive  Strategy. 

These  continuation  activities  and 
programs  and  the  new  fiscal  year  1997 
programs  are  at  the  heart  of  OJJDP's 
categorical  funding  efforts.  For  example, 
while  focusing  on  the  development  of 
assessment  centers  as  a  new  area  of 
programming,  continuing  to  offer 
training  seminars  in  the  Comprehensive 
Strategy,  and  looking  to  the  SafeFutures 
program  to  implement  the 
Comprehensive  Strategy  model,  OJJDP 
will  be  exploring  how  to  better  address 
juvenile  sex  offenders  and  the  mental 
health  needs  of  juvenile  offenders. 
Combined,  these  activities  provide  a 
more  hohstic  approach  to  prevention 
and  early  intervention  programs  while 
enhancing  the'juvenile  justice  system's 
capacity  to  provide  immediate  and 
appropriate  accountabiUty  and 
treatment  for  juvenile  offenders, 
including  those  with  special  treatment 
needs. 

OJJDP's  Part  D  Gang  Program  will 
continue  to  support  a  range  of 
comprehensive  prevention, 
intervention,  and  suppression  activities 
at  the  local  level,  evaluate  those 
activities,  and  inform  communities 
about  the  natiu«  and  extent  of  gang 
activities  and  effective  and  innovative 
programs  through  OJJDP's  National 
Youth  Gang  Center.  Similarly,  our  new 
activities  related  to  school-based  gang 
programs  and  the  evaluation  of  the  Boys 
and  Girls  Clubs  gang  outreach  effort, 
along  with  an  evaluation  of  selected 
youth  gun  violence  reduction  programs, 
will  complement  existing  law 
enforcement  and  prosecutorial  training 
programs  by  supporting  and  informing 
grassroots  community  organizations' 
efforts  to  address  juvenile  gangs  and 
juvenile  access  to,  and  carriage  and  use 
of,  guns.  This  programming  will  build 


upon  OJJDP's  youth-focused  conununity 
pohcing,  mentoring,  and  confUct 
resolution  initiatives  and  programming 
in  the  area  of  drug  abuse  prevention, 
such  as  funding  to  the  Race  Against 
Drug  program,  the  Congress  of  National 
Black  Churches,  and  the  National  Center 
for  Neighborhood  Enterprise  for  schools, 
local  chiux:h,  and  neighborhood-based 
drug  abuse  prevention  programs. 

In  support  of  the  need  to  break  the 
cycle  of  violence,  OJJDP's  SafeKids/Safe 
Streets  demonstration  program,  being 
implemented  in  partnership  with  other 
OJP  offices  and  bureaus,  will  improve 
Unkages  between  the  dependency  and 
criminal  court  systems,  child  welfare 
and  social  service  providers,  and  family 
strengthening  programs  and  will 
complement  ongoing  support  of  Coiut 
Appointed  Special  Advocates,  Child 
Advocacy  Centers,  and  prosecutor  and 
judicial  training  in  the  dependency 
field,  funded  under  the  Victims  of  Child 
Abuse  Act  of  1990,  as  amended. 

The  Plan's  research  and  evaluation 
programming  will  support  many  of  the 
above  activities  by  fillhig  in  critical  gaps 
in  knowledge  about  the  level  and 
seriousness  of  juvenile  crime  and 
victimization,  its  causes  and  correlates, 
and  effective  programs  in  preventing 
deUnquency  and  violence.  At  the  same 
time.  OJJDP's  research  efforts  will  also 
be  geared  toward  efforts  that  monitor 
and  evaluate  the  ways  juveniles  are 
treated  by  the  juvenile  and  criminal 
justice  systems  and  any  trends  in  this 
response,  particularly  as  they  relate  to 
juvenile  violence  and  its  impact. 

OJJDP  is  also  utiUzing  its  national 
perspective  to  disseminate  information 
to  those  at  the  grassroots  level — 
practitioners,  poUcymakers,  community 
leaders,  and  service  providers  who  are 
directly  responsible  for  plaiwing  and 
implementing  policies  and  programs 
that  have  an  impact  on  juvenile  crime 
and  violence. 

OJJDP  wiU  continue  to  fund 
longitudinal  research  on  the  causes  and 
correlates  of  delinquency,  the  findings 
of  which  are  shared  regularly  with  the 
field  through  OJJDP  pubUcations;  utiUze 
state-of-the-art  technology  to  provide 
the  field  with  an  interactive  CD-ROM  on 
promising  and  effective  programs 
designed  to  prevent  delinquency  and 
reduce  recidivism;  air  national  sateUite 
teleconferences  on  key  topics  of 
relevance  to  practitioners;  and  pubUsh 
new  reports  and  documents  on  timely 
topics  such  as  truants  and  dropouts, 
mentoring,  home  visitation  and  parent 
training,  youth-related  community 
pohcing  strategies,  youth  gang 
homicides  and  drug  trafficking,  conflict 
resolution,  coUaborative  partnerships, 
sharing  of  information  pursuant  to  the 


Federal  Educational  Rights  and  Privacy 
Act,  confidentiaUty  of  juvenile  court 
records,  innovative  sentencing  options, 
and  strategies  to  reduce  youth  gun 
violence. 

The  various  contracts,  grants, 
cooperative  agreements,  and  interagency 
fund  transfers  described  in  the  Pro^^m 
Plan  form  a  continuum  of  activity 
designed  to  address  youth  violence, 
delinquency,  and  victimization.  In 
isolation,  this  programming  can  do 
Uttle.  However,  the  emphasis  of  OJJDP's 
programming  is  on  collaboration.  It  is 
through  collaboration  that  Federal, 
State,  and  local  agencies;  Native 
American  tribes;  national  organizations; 
private  philanthropies;  the  corporate 
and  business  sector;  health,  mental 
health,  and  social  service  agencies; 
schools;  youth;  famiUes;  and  clergy  can 
come  together  to  form  partnerships  and 
leverage  additional  resources,  identify 
needs  and  priorities,  and  Implement 
Innovative  strategies.  Together,  as  the 
promising  statistics  pubUshed  last  year 
demonstrate,  we  have  made — and  we 
can  continue  to  make — a  difference. 

Fiscal  Year  1997  Programs 

The  foUowing  are  brief  siunmaries  of 
each  of  the  new  and  continuation 
programs  scheduled  to  receive  funding 
in  fiscal  year  1997.  As  indicated  above, 
the  iHt>gram  categories  are  pubUc  safety 
and  law  enforcement;  strengthening  the 
juvenile  justice  system;  delinquency 
prevention  and  intervention;  child 
abuse,  neglect,  and  dependency  courts; 
and  missing  and  exploited  children. 
However,  because  many  programs  have 
significant  elements  of  more  than  one  of 
these  program  categories,  or  generally 
support  all  of  OJJDP's  programs,  they 
are  Usted  in  an  initial  program  category 
called  Overarching  Programs.  The 
specific  program  priorities  within  each 
category  are  subject  to  change  with 
regard  to  their  priority  status,  sites  for 
implementation,  and  other  descriptive 
data  and  information  based  on  the 
review  and  comment  process,  grantee 
performance,  appUcation  quaUty,  fund 
availabiUty,  and  other  factors. 

A  number  of  programs  contained  in 
this  document  have  been  identified  for 
funding  by  Congress  with  regard  to  the 
grantee(s),  the  amount  of  funds,  or  both. 
Such  programs  are  indicated  by  an 
asterisk  (*).  The  1997  Appropriations 
Act  Conference  Report  for  the 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  Programs  identified  12 
programs  for  OJJDP  to  examine  and  fund 
if  warranted.  Four  of  these  programs 
(CoaUtion  for  Juvenile  Justice, 
KidsPeace — The  National  Center  for 
Kids  in  Crisis.  North  America,  Law- 


11960 


Federal  Register  /  Vol.  62.  No.  49  /  Thursday,  March  13,  1997  /  Notices 


Related  Education,  and  Parents 
Anonymous,  Inc.)  are  included  in  the 
Plan  for  continuation  funding.  The 
remaining  eight  are  receiving  careful 
consideration  for  funding  in  fiscal  year 
1997.  They  are: 

Parents  Resource  Institute  for  Drug  Education 
Restorative  Justice  Challenge  Grants 
Institute  on  Violence  and  Destructive 

Behavior 
Consortiiun  on  Children,  Families,  and  the 

Law 
Kansas  Juvenile  Intake  and  Assessment 

Center 
Project  O.A.S.I.S. 
Savannah  Youth  Foundation 
Taen  Night  Out 

Fiical  Yew  1997  Program  LisUiig 

Ovemrching 

SafeFutures:  Partnerships  to  Reduce  Youth 

Violence  and  Delinquency 
Evaluation  of  SafeFutures 
Program  of  Research  on  the  Causes  and 

Correlates  of  Delinquency 
Study  Group  on  the  Serious,  Violent,  and 

Chronic  Juvenile  Offender 
National  Academy  of  Sciences  Study  of 

Juvenile  Justice 
The  Hamilton  Fish  National  Institute  on 

School/Community  Violence* 
OJJDP  Management  Evaluation  Contract 
Juvenile  Justice  Statistics  and  Systems 

Developwnent 
Census  of  Juveniles  in  Residential  Placement 
Cost-Benefit  Analyses  of  Juvenile  Justice 

Programs 
Juvenile  Justice  Data  Resources 
National  Juvenile  Court  Data  Archive* 
National  Juvenile  Justice  and  Delinquency 

Prevention  Training  and  Technical 

Assistance  Center 
Technical  Assistance  for  State  Legislatures 
OJJDP  Technical  Assistance  Support 

Contract — Juvenile  Justice  Rcnsource  Center 
Jirvenile  Justice  Clearinghouse 
Telecommunications  Assistance 
Coalition  for  Juvenile  Justice* 
Insular  Area  Support* 

Public  Safety  and  Law  Enforcement 

Comprehensive  Community-Wide  Approach 

to  Gang  Prevention,  Intervention,  and 

Suppression  Program 
Evaluation  of  the  Comprehensive 

Community- Wide  Approach  to  Gang 

Prevention,  Intervention,  and  Suppression 

Program 
Targeted  Outreach  With  a  Gang  Prevention 

and  Intervention  Component  (Boys  and 

Girls  Qubs) 
The  Developmental  Dynamics  of  Gang 

Membership  and  Delinquency 
Natiopal  Youth  Gang  Center 
Evaluation  of  Youth  Gun  Violence  Reduction 

Programs 
The  Chicago  Project  for  Violence  Reduction 
Child-Centered  Community -Oriented 

Policing 
Law  Enforcement  Training  and  Technical 

Assistance  Program 
Violence  Studies 


Strengthening  the  fuvenile  Justice  System 

Development  of  OJJDP's  Comprehensive 

Strategy  for  Serious,  Violent,  and  Chronic 

Juvenile  Offenders 
Serious,  Violent,  and  Chronic  Juvenile 

Offender  Treatment  Program 
Juvenile  Restitution:  A  Balanced  Approach 
Training  and  Technical  Assistance  Program 

to  Promote  Gender-Specific  Programming 

for  Female  Juvenile  Offenders 
Cook  Coimty  Juvenile  Female  Offenders 

Project 
Juvenile  Transfers  to  Criminal  Court  Studies 
Replication  and  Expansion  of  Fagan  Transfer 

Study 
Technical  Assistance  to  Juvenile  Courts* 
Juvenile  Court  Judges  Training* 
The  Juvenile  Justice  Prosecution  Unit 
Due  Process  Advocacy  Program  Development 
Quantiun  Opportunities  Program  (OOP) 

Evaluation 
Intensive  Community-Based  Aftercare 

Demonstration  and  Technical  Assistance 

Program 
Evaluation  of  Intensive  Community- Based 

Aftercare  Demonstration  and  Technical 

Assistance  Program 
Interventions  To  Reduce  Disproportionate 

Minority  Confinement  in  Secure  Detention 

and  Correctional  Facilities  (The  Deborah 

Ann  Wysinger  Memorial  Program) 
State  Justice  Statistics  Program  for  Statistical 

Analysis  Centers 
Juvenile  Probation  Survey  Research 
Performance- Based  Standards  for  Juvenile 

Detention  and  Correctional  Facilities 
Technical  Assistance  to  Juvenile  Corrections 

and  Detention  (The  James  E.  Gould 

Memorial  Program) 
Training  for  Juvenile  Corrections  and 

Detention  Management  Staff 
Training  for  Line  Staff  in  Juvenile  Detention 

and  Corrections 
Training  and  Technical  Support  for  State  and 

Local  Jurisdictional  Teams  To  Focus  on 

Juvenile  Corrections  and  Detention 

Overcrowding 
National  Program  Directory 
A  Comprehensive  Juvenile  Sex  Offender 

Typology 
KidsPeace — The  National  Centers  for  Kids  in 

Crisis,  North  America* 
The  Bethesda  Day  Treatment  Program 
Interagency  ProgiBms  on  Mental  Health  and 

Juvenile  Justice 

Delinquency  Prevention  and  Intervention 

Training  In  Risk-Focused  Prevention 

Strategies 
Youth  Substance  Use  Prevention  Programs 

(The  President's  Crime  Prevention  Council) 
Survey  of  School-Based  Gang  Prevention  and 

Intervention  Programs 
Youth-Centered  Conflict  Resolution 
Teens,  Crime,  and  the  Community:  Teens  in 

Action  in  the  90s* 
Law-Related  Education* 
Communities  in  Schools — Federal 

Interagency  Partnership 
The  Congress  of  National  Black  Churches: 

National  Anti-Drug  Abuse/Violence 

Campaign  (NADVC) 
Risk  Reduction  Via  Promotion  of  Youth 

Development 
Community  Anti-Drug  Abuse  Technical 

Assistance  Voucher  Project 


Training  and  Technical  Assistance  for  Family 

Strengthening  Programs 
Training  and  Technical  Assistance  To 

Promote  Teen  Court  Programs 
Evaluation  of  Teen  Courts 
Henry  Ford  Health  System 
Angel  Gate  Academy* 
Suffolk  County  PAL  (Police  Athletic 

League)* 
Do  the  Write  Thing 

Child  Abuse  and  Neglect  and  Dependency 
Courts 

Permanent  Families  for  Abused  and 

Neglected  Children* 
Parents  Anonymous,  Inc.* 
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Missing  and  Exploited  Children 

Jimmy  Ryce  Law  Enforcement  Training 
Center* 

Overarching 

SafeFutures:  Partnerships  To  Reduce 
Youth  Violence  and  Delinquency 

The  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP)  will 
award  grants  of  up  to  $1.4  milUon  to 
each  of  six  communities,  initially 
fimded  with  fiscal  year  1995  funds,  to 
assist  with  comprehensive  commimity 
programs  designed  to  reduce  youth 
violence  and  delinquency.  Boston, 
Massachusetts;  Seattle,  Washington;  St. 
Louis,  Missouri:  Contra  Costa  County, 
CaUfomia;  Imperial  County,  California; 
and  Fort  Belknap,  Montana  (Native 
American  site)  were  selected 
competitively  to  receive  5-year  awards 
imder  the  SafeFutures  project  on  the 
basis  of  their  substantial  planning  and 
progress  in  community  assessment  and 
strategic  planning  to  address 
delinquency. 

SafeFuttires  seeks  to  prevent  and 
control  youth  crime  and  victimization 
through  the  creation  of  a  continuum  of 
care  in  communities.  This  continuum 
enables  communities  to  be  responsive  to 
the  needs  of  youth  at  critical  stages  of 
their  development  through  providing  an 
appropriate  range  of  prevention, 
intervention,  treatment,  and  sanctions 
programs. 

Tbe  goals  of  SafeFutures  are  (1)  to 
prevent  and  control  juvenile  violence 
and  delinquency  in  targeted 
commimities  by  reducing  risk  factors 
and  increasing  protective  factors  for 
delinquency;  providing  a  continuum  of 
services  for  juveniles  at  risk  of 
delinquency,  with  appropriate 
immediate  interventions  for  juvenile 
offenders;  and  developing  a  full  range  of 
graduated  sanctions  designed  to  hold 
delinquent  youth  accountable  to  the 
victim  and  the  community,  ensure 
community  safety,  and  provide 
appropriate  treatment  and  rehabiUtation 
services;  (2)  to  develop  a  more  efficient, 
effective,  and  timely  service  deUvery 


system  for  at-risk  and  delinquent 
juveniles  and  their  famiUes  that  is  ., 
capable  of  responding  to  their  needs  at 
any  point  of  entry  into  the  juvenile 
justice  system;  (3)  to  build  the 
community's  capacity  to  institutionalize 
and  sustain  the  continuimi  by 
expanding  and  diversifying  sources  of 
funding;  and  (4)  to  determine  the 
success  of  program  implementation  and 
the  outcomes  achieved,  including 
whether  a  comprehensive  strategy 
involving  community-based  efforts  and 
program  resources  concentrated  on 
providing  a  continuum  of  care  has 
succeeded  in  preventing  or  reducing 
juvenile  violence  and  delinquency. 

Each  of  the  six  sites  will  continue  to 
provide  a  set  of  services  that  builds  on 
commimity  strengths  and  existing 
services  and  fills  in  gaps  within  their 
existing  continuiun.  These  services 
include  family  strengthening, 
afterschool  activities,  mentoring, 
treatment  alternatives  for  juvenile 
female  offenders,  mental  health 
services,  day  treatment,  graduated 
sanctions  for  violent  and  chronic 
offendera,  and  gang  prevention, 
intervention,  and  suppression. 

A  national  evaluation  is  being 
conducted  by  The  Urban  Institute  to 
determine  the  success  of  the  initiative 
and  track  lessons  learned  throi^out 
SafeFuttires  efforts  at  each  of  the  six 
sites.  OJJDP  has  also  committed  a  cadre 
of  training  and  technical  assistance 
(IT A)  resources  to  SafeFuttires  through 
OJJDP's  National  Training  and 
Technical  Assistance  Center,  which  has 
brought  together  more  than  40  TTA 
providers  and  dedicated  a  full-time  TTA 
coordinator  for  SafeFutures.  The  Center 
also  assists  the  communities  in 
brokering  and  leveraging  additional 
TTA  resources.  In  addition,  the  U.S. 
Department  of  Housing  and  Urban 
Development  has  provided  interagency 
support  of  $100,000  for  training  and 
technical  assistance  targeted  to  violence 
and  dehnquency  prevention  for  pubUc 
housing  areas  in  SafeFutiues  sites. 
Thus,  operations,  evaluation,  and  TTA 
have  been  organized  together  to  form  a 
joint  team  at  the  national  level  to 
support  local  site  efforts. 

SafeFutures  activities  will  be  carried 
out  by  the  six  ciurent  SafeFutures 
grantees.  No  additional  apphcations 
will  be  soUdted  in  fiscal  year  1997. 

Evaluation  of  SafeFutures 

With  fiscal  year  1995  funds,  OJJDP 
funded  six  commimities  luider  the 
SafeFutures:  Partnerships  to  Reduce 
Youth  Violence  and  Delinquency 
Program.  The  program  sites  are:  Contra 
Costa  County.  California;  Fort  Belknap 
Indian  Community,  Harlem,  Montana; 


Boston,  Massachusetts;  St  Louis. 
Missouri;  Seattle,  Washington;  and 
Imperial  County,  California.  The 
SafeFutiues  Program  provides  support 
for  a  comprehensive  prevention, 
intervention,  and  treatment  program  to 
meet  the  needs  of  at-risk  juveniles  and 
their  families. 

Up  to  approximately  $8.2  million  will 
be  made  available  for  annual  awards 
over  a  5-year  project  period  to  support 
the  efforts  of  these  jurisdictions  to 
enhance  existing  partnerships,  integrate 
juvenile  justice  and  social  services,  and 
provide  a  continuum  of  care  that  is 
designed  to  reduce  the  number  of 
serious,  violent,  and  chronic  juvenile 
offianders. 

The  Urban  Institute  received  a 
competitive  3-year  cooperative 
agreement  award  with  fiscal  year  1995 
funds  to  conduct  a  national  evaluation 
of  the  SafeFutures  program.  The 
evaluation  will  consist  of  both  process 
and  impact  components  for  each  funded 
site.  The  evaluation  process  includes  an 
examination  of  planning  procedures  and 
the  extent  to  wtdch  each  site's 
implementation  plan  is  consistent  with 
the  principles  of  a  continuum  of  care 
model.  The  evaluation  will  identify  the 
obstacles  and  key  factors  contributing  to 
the  successful  implementation  of  the 
SafeFutures  program.  The  evaluator  is 
responsible  for  developing  a  cross-site 
monograph  documenting  the  process  of 
program  implementation  for  use  by 
other  communities  that  want  to  develop 
and  implement  a  comprehensive 
community-based  strategy  to  address 
serious,  violent,  and  chronic 
delinquency. 

In  fiscal  year  1996,  The  Urban 
Institute  developed  a  logic  model,  held 
a  cross-site  cluster  meeting,  and  visited 
each  of  the  six  SafeFutures  sites.  The 
Urban  Institute  is  working  closely  with 
local  evaluators  to  develop  individual 
project  logic  models.  In  fiscal  year  199^, 
the  grantee  will  submit  an  evaluation 
plan  and  design  and  begin 
impldmentation. 

A  fiscal  year  1997  supplemental 
award  will  be  made  to  the  current 
grantee.  The  Urban  Institute,  to 
complete  second  yehr  funding.  No 
additional  appUcations  will  be  soUdted 
in  fiscal  year  1997. 

Program  of  Research  on  the  Causes  and 
Correlates  of  Delinquency 

Three  project  sites  partidpate  in  the 
Program  of  Research  on  the  Causes  and 
Correlates  of  Delinquency:  The 
University  of  Colorado  at  Boulder,  the 
University  of  Pittsburgh,  and  the  State 
University  of  New  York  at  Albany. 
Results  from  this  program  have  been 
used  extensively  in  the  field  of  juvenile 


justice  and  have  contributed  to  the 
development  of  OJJDP's  Comprehensive 
Strategy  for  Serious,  Violent,  and 
Chronic  Juvenile  Offendera  and  other 
program  initiatives. 

OJJDP  began  funding  this  program  in 
1986  and  has  invested  approximately 
$10.3  milhon  to  date.  The  program  has 
addressed  many  issues  of  juvenile 
violence  and  delinquency.  These 
include  developing  and  testing  causal 
modeb  for  chronic  violent  offending 
and  examining  interrelationships  among 
gang  involvement,  drug  selling,  and  gun 
ownership/use.  To  date,  the  Program 
has  produced  a  massive  amount  of 
information  on  the  causes  and  ccHxelates 
of  delinquent  behavior. 

Although  there  is  great  commonahty 
across  the  project  sites,  each  has  unique 
design  fieatures.  Additionally,  each 
project  has  disseminated  the  results  of 
its  research  through  a  variety  of 
pubUcations,  reports,  and  presentations. 

With  fiscal  year  1996  funding,  each 
site  of  the  Causes  and  Correlates 
Program  was  provided  additional  funds 
to  further  analyze  the  longitudinal  data. 
New  pubUcations  were  developed,  and 
both  the  role  of  mental  health  in 
delinquency  and  pathways  to 
delinquency  were  the  subject  of  further 
analyses. 

In  fiscal  year  1997,  the  sites  will 
continue  their  collaborative  research 
efforts.  Site-spedfic  research  will  also 
continue.  Additionally,  the  grantees  will 
work  on  developing  a  cross-site  data 
access  capabiUty  to  provide  quick 
access  to  data  from  all  three  sites. 

This  program  will  be  implemented  by 
the  current  grantees — Institute  of 
Behavioral  Sdence,  University  of 
Colorado  at  Boulder  Western 
Psychiatric  Institute  and  Clinic, 
University  of  Pittsburgh;  and  Hindelang 
Criminal  Justice  Research  Center,  State 
Univereity  of  New  York  at  Albany.  No 
additional  appUcations  wiU  be  soUdted 
in  fiscal  year  1997. 

Study  Group  on  the  Serious,  Violent, 
and  Chronic  fuvenile  Offender 

In  fiscal  year  1995,  OJJDP  ftmded  the 
Study  Group  on  the  Serious,  Violent, 
and  Chronic  Juvenile  Offender  to 
answer  questions  abtfut  these  offianders. 
The  objective  of  the  Study  Group  is  to 
develop  a  report  that  wiU  indude 
critical  areas  of  interest  including 
prevention,  intervention,  gangs,  and 
other  topics.  The  report  wiU  indude 
programs  that  appear  to  be  efiiective  in 
responding  to  the  violent  juvenile 
offender.  The  report  is  expected  to  be 
completed  in  the  Spring  of  1997.  Fiscal 
year  1997  funding  would  be  jnovided 
for  the  Study  Group  to  develop  research 
papera  on  cost-benefit  analysis  and 
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other  topics  that  support  the  research  on 
serious  and  violent  juvenile  offenders. 
The  Study  Group,  as  an  adjunct  to  their 
report,  will  also  undertake  the 
development  of  a  5-year  research  plan 
for  OIPP'S  Research  and  Program 
Development  Division.  The  plan  would 
include  short  emd  long  term  research 
goals  and  objectives. 

The  project  would  be  implemented  by 
the  currant  grantee,  the  University  of 
Pittsburgh.  No  additional  appUcations 
would  be  soUcited  in  hscal  year  1997. 

National  Academy  of  Sciences  Study  of 
Juvenile  Justice 

The  unprecedented  increase  in  the 
rates  of  violent  crime  arrests  of  youth 
between  the  ages  of  12  and  1 7  through 
the  mid  1990's.  combined  with  the 
projected  growth  of  this  population  over 
the  next  decade,  portendis  an 
unwelcome  increase  in  future  violence 
by  adolescents.  Public  anxiety  over  the 
growing  seriousness  of  juvenile  violence 
has  led  many  States  away  from 
rehabilitation  and  toward  deterrence 
and  punishment  as  the  primary  thrust  of 
their  juvenile  justice  efforts. 

In  fiscal  year  1997,  OJJDP  would 
support  a  24-month  study  by  the 
National  Academy  of  Sciences  to 
examine  research  on  the  functioning  of 
the  juvenile  justice  system  over  the  past 
10  years  in  the  area  of  delinquency 
prevention  and  control.  The  purpose  of 
this  extensive  review  would  be  to 
provide  a  scientifically  sound  basis  for 
planning  a  multldisciplinary, 
multlagency  agenda  for  research  that 
can  not  only  inform  policymakers  and 
practitioners  about  the  nature  and 
extent  of  juvenile  delinquency  and 
violence  but  also  identify  the  most 
effective  strategies  for  preventing  and 
reducing  youth  crime  and  violence. 

Issues  of  interest  to  the  study  include 
(1)  an  assessment  of  the  status  of 
research  into  youth  violence, 
methodological  approaches  to  evaluate 
the  effectiveness  of  youth  violence 
prevention  efforts  and  the  efficacy  of 
Federal.  State,  and  local  efforts  to 
control  youth  violence;  (2)  a  review  of 
research  literature  and  data  on  juvenile 
court  practices  during  this  period, 
including  the  experience  with  Federal 
requirements  regarding  status  offenders, 
detention  practices,  and  the  impact  of 
diversion  strategies  and  waivers  to 
criminal  court  for  certain  offenders  and 
offianses;  (3)  a  review  of  research 
hterature  and  data  on  cUents  in  the 
juvenile  justice  system  including 
concerns  regarding  disproportionate 
minority  representation  and  gender  bias; 
(4)  an  assessment  of  available  evaluati(Mi 
hterature  on  system  programs  and 
prevention  strategies  and  programs. 


gaps  in  the  research  and 
recommendations  to  strengthen  it;  and 
(5)  the  relationship  between  the 
research  on  the  causes  and  correlates  of 
juvenile  delinquency  and  normal 
adolescent  growth  and  development. 

A  project  report,  synthesizing 
materials  gathered  from  discussions  and 
papers  presented  at  workshops  and 
panel  meetings,  would  provide  an 
overview  of  the  critical  issues 
confronting  the  juvenile  justice  field, 
gaps  in  current  knowledge  base,  and 
future  directions  for  research  and 
pr^jram  development. 

me  program  would  be  implemented 
by  the  National  Academy  of  Sciences. 
No  additional  applications  would  be 
sohdted  in  fiscal  year  1997. 

The  Hamilton  Fish  National  Institute  on 
School/Community  Violence* 

This  consortiimi  of  eight  imlverslties 
will  study  violence  in  schools  and  the 
relationship  of  violence  in  schools  to 
violence  in  the  commimity.  The 
consortliun  includes  the  George 
Washington  University,  Morehouse 
School  of  Medicine,  the  University  of 
Oregon,  the  University  of  Kentucky, 
Florida  State  University,  the  University 
of  Wisconsm,  Syracuse  University,  and 
the  University  of  Kansas.  The  Institute 
will  be  a  research,  development,  and 
service  organization  committed  to 
assisting  State  and  local  p>oUcymakers, 
criminal  justice  officials,  school 
administrators,  teachers,  parents,  and 
students  to  reduce  the  present  levels  of 
violence  in  and  around  schools. 

Each  of  the  universities  will  estabUsh 
a  local  community/schools/university 
partnership  committed  to  a  long-term 
reduction  in  violence.  Each  school, 
siuToundlng  commiuilty,  and  a  partner 
university  will  work  to  diagnose 
specific  problems  of  violence  that  occur 
in  and  around  the  selected  schools. 
After  problem  identification,  the 
consortium  and  the  local  community 
and  schools  will  design  and  implement 
interventions  for  the  violence  problems. 

This  program  will  be  Implemented  by 
the  George  Washington  University.  No 
additional  applications  will  be  sohdted 
in  fiscal  year  1997.    • 

OJJDP  Management  Evaluation  Contract 

The  purpose  of  this  contract, 
competitively  awarded  in  fiscal  year 
1995  to  CaUber  Associates,  is  to  provide 
an  expert  resource  capable  of 
performing  Independent,  management- 
oriented  evaluations  of  selected  juvenile 
delinquency  programs.  These 
evaluations  are  designed  to  determine 
the  effectiveness  and  efficiency  of  either 
individual  projects  or  groups  of  projects. 
The  contractor  also  assists  OJJDP  in 


determining  how  to  make  the  best  use 
of  limited  evaluation  resources  and  how 
best  to  design  and  implement 
evaluations. 

In  fiscal  year  1996,  contract  activities 
Included:  continued  evaluation  of  three 
OJJDP-funded  boot  camps:  continued 
support  for  the  evaluation  of  Title  V 
delinquency  prevention  programs  at  the 
local  level;  assistance  in  preparing 
OJJDP  "s  1995  Title  V  Program  Report  to 
Congress;  assistance  to  OJJDP  program 
development  working  groups;  assistance 
in  the  creation  of  an  "evaluation 
partnership  for  juvenile  justice" 
designed  to  improve  the  niunber  and 
quahty  of  evaluations  conducted  by 
Formula  Grants  Program  grantees,  other 
Federal  agencies,  private  foundations 
that  fund  evaluations,  and  State  and 
local  governments;  and  conducting 
other  short-  or  long-term  evaluations  as 
required. 

Evaluation  activities  under 
consideration  for  fiscal  year  1997 
include:  (1)  OJJDP's  Pathways  to 
Success  program;  (2)  two  law 
enforcement  training  seminars. 
Managing  Juvenile  Operations  and 
SAFE  POLICY;  (3)  continued  Impact 
evaluations  of  three  OJJDP-funded 
bootcamps;  (4)  continued  evaluation  of 
Title  V  programs;  (5)  assistance  to  the 
OJJDP  evaluation  working  group;  (6) 
support  to  OJJDP  Formula  Grants 
Program  grantees;  and  (7)  evaluating 
OJJDP's  implementation  of  the 
Comprehensive  Strategy  for  Serious. 
Violent,  and  Chronic  Juvenile 
Offenders.  The  contract  will  be 
implemented  by  the  current  contractor, 
Caliber  Associates.  No  additional 
appUcations  will  be  soUcited  in  fiscal 
year  1997. 

Juvenile  Justice  Statistics  and  Systems 
Development 

The  Juvenile  Justice  Statistics  and 
Systems  Development  (SSD)  program 
was  competitively  awarded  to  the 
National  Center  for  Juvenile  Justice 
(NCJJ)  to  improve  national.  State,  and 
local  statistics  on  juveniles  as  victims 
and  offenders.  The  project  has  focused 
on  three  major  functions:  (1)  assessing 
of  how  current  information  needs  are 
being  met  with  existing  data  collection 
efforts  and  recommending  options  for 
improving  national  level  statistics;  (2J 
analyzing  data  and  disseminating 
information  gathered  from  existing 
Federal  statistical  series  and  national 
studies.  (Based  on  this  work,  OJJDP 
released  the  first  Juvenile  Offenders  and 
Victims:  A  National  Report  in 
September  1995  and  released  Juvenile 
Offenders  and  Victims:  1996  Update  on 
Violence  in  March  1996);  and  (3) 
providing  of  training  and  technical 
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assistance  for  local  agencies  in 
developing  or  enhancing  management 
information  systems.  A  training 
curriculiun.  Improving  Information  for 
Rational  Decision  ^4aking  in  Juvenile 
Justice,  was  drafted  for  pilot  testing. 

In  this  final  phase  of  the  SSD  project, 
NCJJ  would  complete  a  long-term  plan 
for  improving  national  statistics  on 
juveniles  as  victims  and  offenders, 
including  constructing  core  data 
elements  for  a  national  reporting 
program  for  juveniles  waived  or 
transferred  to  criminal  court;  an 
Implementation  plan  for  integrating  data 
collection  on  juveniles  by  juvenile 
justice,  mental  health,  and  child  welfare 
agencies;  and  a  report  on  standardized 
measures  and  instruments  for  self- 
reported  deUnquency  surveys.  The 
project  would  also  make 
recommendations  to  fill  information 
gaps  in  the  areas  of  juvenile  probation, 
juvenile  court  and  law  enforcement 
responses  to  juvenile  delinquency, 
violent  delinquency,  and  child  abuse 
and  neglect.  In  addition,  the  SSD  Project 
would  provide  an  update  of  Juvenile 
Offenders  and  Victims:  A  National 
Report,  and  work  with  the  Office  of 
Justice  Programs"  Crime  Statistics 
Working  Group  and  other  Federal 
interagency  working  groups  on 
statistics.  The  project  would  be 
implemented  by  the  current  grantee, 
NCJJ.  No  additional  appUcations  would 
be  soUdted  in  fiscal  year  1997. 

Census  of  Juveniles  in  Residential 
Placement 

This  census  of  juveniles  In  residential 
placement  would  replace  the  biennial 
Census  of  Public  and  Private  Juvenile 
Detention,  Correctional,  and  Shelter 
FaclUties,  known  as  the  Children  in 
Custody  census.  This  newly  designed 
census  would  collect  detailed 
information  on  the  population  of 
juveniles  who  are  in  juvenile  residential 
placement  faciUties  as  a  result  of  contact 
with  the  juvenile  justice  system.  Over 
the  past  3  years,  OJJDP  and  the  Bureau 
of  the  Census,  with  the  assistance  of  a 
Technical  Advisory  Board,  have 
developed  a  census  that  wlU  more 
accurately  represent  the  numbers  of 
juveniles  in  residential  placement  and 
describe  the  reasons  for  their  placement. 
The  new  method  of  data  collection, 
tested  in  fiscal  year  1996,  involved 
gathering  data  in  a  roster-type  booklet 
format  or  by  electronic  means.  The  new 
methods  are  expected  to  result  in  more 
accurate  and  useful  data  on  the  juvenile 
population,  with  less  reporting  burden 
for  fadlity  respondents. 

In  fiscal  year  1997,  OJJDP  would  fund 
the  Initial  implementation  of  this 
census,  including  form  preparation. 


mallout,  and  processing  of  the  census 
forms.  Some  follow-up  would  also  be 
done  under  this  agreement.  This 
program  would  be  implemented  through 
an  interagency  agreement  with  the 
Bureau  of  the  Census.  No  additional 
applications  would  be  soUdted  in  fiscal 
year  1997. 

Cost-Benefit  Analyses  of  Juvenile  Justice 
Programs 

Finite  resources  require  that  hard 
choices  be  made  among  competing 
programs.  Juvenile  justice  practitioners 
are  increasingly  being  asked  to  justify 
their  activities  in  terms  of  cost  and 
effectiveness.  Should  programs  be 
continued,  expanded,  or  discontinued? 
Cost-benefit  analyses  are  an  important 
tool  for  poUcymakers  and  juvenile 
justice  program  administrators.  They 
can  provide  useful,  quantifiable,  and 
Integrated  information.  Accordingly, 
OJJDP  proposes  to  support  studies 
designed  to  determine  monetary 
prograni  benefits  of  multiple  but  similar 
kinds  of  programs,  of  single  programs, 
and  across  different  programs. 
-Submissions  by  juvenile  jiistice  agencies 
would  be  encouraged. 

A  competitive  soUdtation  for  up  to 
two  studies  would  be  Issued  in  fiscal 
year  1997  to  support  cost-benefit 
analyses. 

Juvenile  Justice  Data  Resources 

OJJDP  has  entered  into  an  agreement 
with  the  Inter-University  Consortiimi  for 
PoUtlcal  tod  Social  Research  (ICPSR)  at 
the  University  of  Michigan  to  make 
OJJDP  data  sets  routinely  available  to 
researchers.  Under  this  agreement, 
ICPSR  assiues  the  technical  Integrity  of 
data  and  develops  a  universal  data 
format.  The  codebooks,  along  with  the 
data,  provide  clear  guidance  for 
additional  analyses.  Once  prepared, 
ICPSR  provides  access  to  these  data  sets 
to  member  institutions  and  the  pubUc 
Among  the  data  sets  previously 
processed  and  available  through  ICPSR 
are  the  Children  in  Custody  series; 
various  data  sets  from  the  Juvenile  Court 
Statistics  series;  the  Conditions  of 
Confinement  Study;  the  National 
Inddence  Studies  of  Missing,  Abduded, 
Rimaway,  and  Thrownaway  Children 
(NISMART);  and  data  from  the 
Delinquency  in  a  Birth  Cohort  II  study. 

This  program  would  be  implemented 
under  an  interagency  agreement  with 
ICPSR.  No  additional  appUcations 
would  be  soUdted  in  fiscal  year  1997. 

National  Juvenile  Court  Data  Archive* 

The  National  Juvenile  Court  Data 
Archive  coUects,  processes,  analyzes, 
and  disseminates  automated  data  and 
pubUshed  reports  from  the  Nation's 


juvenile  courts.  The  Archive's  reports 
examine  referrals,  offenses,  intake,  and 
dispositions  in  additicm  to  providing 
information  on  speciaUzed  topics  such 
as  minorities  in  juvenile  courts  and 
spedfic  offense  categories.  The  Archive 
^so  provides  assistance  to  jurisdictions 
in  analyzing  their  juvenile  court  data. 

In  fiscal  year  1996,  the  Archive 
enhanced  the  collection,  reporting,  and 
analysis  of  detailed  data  on  detention, 
dispositions,  risk  fedors.  and  treatment 
data  using  offender-based  data  sets  from 
a  sample  of  juvenile  courts.  In  support 
of  OJJDP's  National  Torum  on  Feniale 
Offenders,  the  Archive  prepared  a 
spedal  statistics  sununary.  Female 
Offenders  in  the  Juvenile  Justice  System. 

In  addition  to  preparing  traditional 
reports,  NCJJ  prepared  a  software 
package.  Easy  Access  to  Juvenile  Court 
Statistics  1990-1994,  that  allows  users 
to  quickly  answer  questions  regarding  a 
wide  range  of  case  characteristics 
supported  with  national  estimates.  The 
software  is  distributed  free  on  diskette 
and  is  also  available  through  OJJDP's 
homepage  on  the  World  Wide  Web. 

The  projed  wiU  be  implemented  by     . 
the  current  grantee,  NCJJ.  No  additional 
appUcations  wiU  be  sohdted  in  fiscal 
year  1997. 

National  Juvenile  Justice  and 
Delinquency  Prevention  Training  and 
Technical  Assistance  Center 

The  NaticMial  Juvenile  Justice  and 
Delinquency  Prevention  Training  and 
Technical  Assistance  Center  (NTT AC) 
was  competitively  funded  in  fiscal  year 
1995  for  a  3-year  projed  period  to 
develop  a  nation^  training  and 
technical  assistance  clearinghouse. 
Inventory  and  coordinate  integrated 
deUvery  of  juvenile  justice  training/ 
technioal  assistance  (TA)  resources,  and 
establish  a  data  base  of  these  resources. 

In  fiscal  year  1995,  initial  work 
involved  organization  and  staffing  of  the 
Center,  orientation  for  OJJDP  training/ 
TA  providers  regarding  their  role  in  the 
Center's  activities,  and  initial  data  base 
development.  In  fiscal  year  1996, 
NTT  AC  provided  coordinated  TA 
support  for  the  OJJDP  SafeFutures  and 
gang  program  initiatives,  continued  to 
promote  collaboration  among  OJJDP 
training/TA  providers,  devel6ped 
training/TA  materials,  and  completed 
the  OJJDP  Training  and  Technical 
Assistance  Resource  Catalog.  In 
addition,  NTTAC  assisted  State  and 
local  jurisdictions  and  other  OJJDP 
grantees  with  speciaUzed  training, 
indudlng  the  development  of  training- 
of-trainers  programs.  NTTAC  continued 
to  evolve  as  a  central  source  for 
information  pertaining  to  the 
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availability  of  OITDP-supported  training/ 
TA  programs  and  resources. 

In  fiscal  year  1997,  in  cooperation 
with  OJIDP  training/TA  grantees  and 
contractors.  NTT  AC  will  complete 
jurisdictional  team  training/TA 
packages  for  gender-specific  services 
and  juvenile  correctional  services,  field 
test  the  packages,  and  coordinate 
dehvery  upon  request.  NTT  AC  will  also 
update  the  Training  and  Technical 
Assistance  Resource  Catalog,  the 
repository  of  training/TA  materials,  and 
the  electronically  maintained  data  base 
of  training/TA  materials.  Another  task 
for  1997  will  be  to  develop  an 
additional  jurisdictional  team  training/ 
TA  package. 

This  project  will  be  implemented  by 
the  current  grantee.  Community 
Research  Associates.  No  additional 
applications  will  be  sohdted  in  fiscal 
year  1997. 

Technical  Assistance  for  State 
Legislatures 

State  legislatures  are  being  pressed  to 
respond  to  pubUc  fear  of  juvenile  crime 
and  a  loss  of  confidence  in  the  capacity 
of  the  juvenile  justice  system  to  respond 
effectively.  Nearly  every  State  has 
already  implemented,  or  is  considering, 
statutory  changes  affecting  the  juvenile 
justice  system.  For  the  most  part.  State 
legislatives  have  lacked  the  information 
needed  to  properly  address  juvenile 
justice  issues.  In  fiscal  year  1995,  OJJDP 
awarded  a  2-year  grant  to  the  National 
Conference  of  State  Legislatures  (NCSL) 
to  provide  relevant,  timely  information 
on  comprehensive  approaches  in 
juvenile  justice  that  are  geared  to  the 
legislative  environment.  In  fiscal  year 
1995  and  fiscal  year  1996,  NCSL 
convened  Leadership  Forums  for 
selected  legislators,  organized  focus 
groups,  and  estabUshed  an  information 
clearinghouse  function.  In  fiscal  year 
1997,  OnDF  proposes  to  award 
continuation  funding  to  the  NCSL  to 
further  identify,  analyze,  and 
disseminate  information  to  assist  State 
legislatures  to  make  more  informed 
decisions  about  legislation  affecting  the 
juvenile  justice  system.  A 
complementary  task  would  involve 
supporting  increased  communication 
between  State  legislators  and  State  and 
local  leaders  who  influence 
decisionmaking  regarding  juvenile 
justice  issues.  NCSL  would  provide 
intensive  technical  assistance  to  four 
States,  continue  outreach  activities,  and 
maintain  its  clearinghouse  function. 

The  project  would  be  implemented  by 
the  current  grantee,  NCSL.  No 
additional  appUcations  would  be 
sohdted  in  fiscal  year  1997. 


OJJDP  Technical  Assistance  Support 
Contract:  Juvenile  Justice  Resource 
Center 

This  3-year  contract,  competitively 
awarded  in  fiscal  year  1994,  provides 
technical  assistance  and  support  to 
OJJDP,  its  grantees,  and  the 
Coordinating  Council  on  Juvenile 
Justice  and  DeUnquency  Prevention  in 
the  areas  of  program  development, 
evaluation,  training,  and  research.  This 
program  support  contract  will  be 
extended  in  fiscal  year  1997.  The 
contract  will  be  implemented  by  the 
ciurent  contractor.  Aspen  Systems 
Corporation.  A  new  competitive 
contract  sohdtation  will  be  issued 
during  fiscal  year  1997,  and  a  new 
contract  awarded  in  fiscal  year  1998. 

Juvenile  Justice  Clearinghouse 

A  component  of  the  National  Criminal 
Justice  Reference  Service  (NCJRS),  the 
Juvenile  Justice  Clearinghouse  (JJC)  is 
OJJDP's  central  resource  for  collecting, 
maintaining,  producing,  and  sharing 
information  on  all  aspects  of  juvenile 
justice.  Types  of  information  managed 
by  JJC  include  research  and  evaluation 
findings,  State  and  local  juvenile 
deUnquency  prevention  and  treatment 
programs  and  plans,  availabiUty  of 
resources,  training  and  educational 
programs,  and  statistics.  JJC  reaches  the 
entire  juvenile  justice  commimity  and 
other  interested  persons,  serving 
researchers,  law  enforcement  offidals, 
judges,  prosecutors,  probation  and 
corrections  staff,  youth-service 
personnel,  legislators,  the  media,  and 
the  pubhc. 

Among  its  support  services,  JJC  offiers 
toll-free  telephone  and  online  access  to 
information;  prepares  speciahzed 
responses  to  information  requests; 
produces,  warehouses,  and  distributes 
OJJDP  pubUcations:  exhibits  at  national 
conferences:  and  maintains  a 
comprehensive  juvenile  justice  library 
and  data  base.  Because  of  the  critical 
need  to  inform  juvenile  justice 
practitioners  and  poUcymakers  of 
promising  program  approaches,  JJC 
continually  develops  and  recommends 
new  products  and  strategies  to 
communicate  more  effectively  the 
research  findings  and  program  activities 
of  OJJDP  and  the  field.  The  entire 
NCJRS,  of  which  the  OJJDP-funded  JJC 
is  a  part,  is  administered  by  the  National 
Institute  of  Justice  under  a 
comf>etitively-awarded  contract. 

The  contract  will  be  implemented  by 
the  current  contractor.  Aspen  Systems 
Corporation.  No  additional  appUcations 
will  be  solidted  in  fiscal  year  1997. 


Telecommunications  ^sistance 

Developments  in  information 
technology  and  distance  training  have 
expanded  and  enhanced  OJJDP's 
capacity  to  disseminate  information  and 
provide  training  and  technical 
assistance.  These  technologies  have  the 
advantages  of  increased  access  to 
information  and  training  for 
professionals  in  the  juvenile  justice 
system,  reduced  travel  costs  to 
conferences,  and  reduced  time  attending 
meetings  requiring  one  or  more  nights 
away  from  one's  home  or  office. 
Additionally,  the  successful  use  of  live 
sateUite  teleconferences  by  OJJDP 
during  the  past  2  years  has  generated  an 
enthusiastic  response  from  the  field. 

During  1996,  OJJDP's  grantee.  Eastern 
Kentucky  University  (EKU)  produced 
five  Uve  satellite  teleconferences  on  the 
following  topics:  juvenile  boot  camps, 
conflict  resolution  for  youth,  reducing 
youth  gun  violence,  youth  out  of  the 
education  mainstream,  and  the  viability 
of  the  juvenile  court. 

In  fiscal  year  1997,  OJJDP  proposes  to 
continue  the  competitively  awarded 
cooperative  agreement  to  EKU  in  order 
to  provide  program  support  and 
technical  assistance  for  a  variety  of 
information  technologies,  including 
audiographics,  fiber  optics,  and  satelUte 
teleconferences,  producing  five 
additional  live  national  satellite 
teleconferences.  The  grantee  would  also 
continue  to  provide  technical  assistance 
to  other  grantees  interested  in  using  this 
technology  and  explore  linkages  with 
key  constituent  groups  to  advance 
mutual  information  goals  and 
objectives. 

This  project  would  be  implemented 
by  the  current  grantee,  EKU.  No 
additional  applications  would  be 
sohdted  in  fiscal  year  1997. 

Coalition  for  Juvenile  Justice* 

The  Coalition  for  Juvenile  Justice 
supports  and  fadUtates  the  purposes 
and  functions  of  each  State's  Juvenile 
Justice  State  Advisory  Group  (SAG). 
Coalition  members,  acting  as  a 
statutorily  authorized,  didy  chartered 
Federal  advisory  committee,  review 
Federal  policies  and  practices  regarding 
juvenile  justice  and  delinquency 
prevention  and  prepare  and  submit  an 
annual  report  and  recommendations  to 
the  President,  Congress,  and  the 
Administrator  of  OJJDP.  The  CoaUtion 
also  serves  as  an  information  center  for 
the  SAG's  and  conducts  an  aimual 
conference  to  provide  training  for  SAG 
members. 

The  program  will  be  implemented  by 
the  current  grantee,  the  Coalition  for 
Juvenile  Justice.  No  additional 
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applications  will  be  solicited  in  fiscal 
year  1997. 

Insular  Area  Support* 

The  purpose  of  this  program  is  to 
provide  supplemental  finandal  support 
to  the  U.S.  Virgin  Islands,  Guam, 
American  Samoa,  the  Trust  Territory  of 
the  Padfic  Islands  (Palau),  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Funds  are  available  to  address 
the  special  needs  and  problems  of 
juvenile  delinquency  in  these  insular 
areas,  as  spedfied  by  Section  261(e)  of 
the  JJDP  Act,  as  amended,  42  U.S.C. 
§  5665(e). 

Public  Safety  and  Law  Enfiarceiiient 

Comprehensive  Community-Wide 
Approach  to  Gang  Prevention, 
Intervention,  and  Suppression  Program 

This  program  supports  the 
implementation  of  a  comprehensive 
gang  program  model  in  five 
jurisdictions.  The  program  was 
competitively  awarded  with  fiscal  year 
1994  funds  under  a  3-year  project 
period.  The  demonstration  sites 
implementing  the  model,  which  was 
developed  by  the  University  of  Chicago 
with  OJJDP  funding  support,  are 
Bloomington,  Illinois;  Mesa,  Arizona; 
Riverside,  California;  San  Antonio, 
Texas;  and  Tucson,  Arizona. 
Implementation  of  the  comprehensive 
gang  program  model  requires  the 
mobilization  of  the  community  to 
address  gang-related  violence  by  making 
available  and  coordinating  social 
interventions,  providing  sodal/ 
academic/vocational  and  other 
opportunities,  and  supporting  gang 
suppression  through  law  enforcement, 
probation,  and  other  community  control 
mechanisms. 

During  the  past  year,  the 
demonstration  sites  completed  initial 
gang  violence  problem  assessments  to 
identify  the  full  nature  and  extent  of  the 
gang  problem  in  the  community  and  its 
causes.  The  assessment  process  has 
helped  communities  to  understand 
causes  of  gang  violence  in  their 
community;  identify  key  points  for 
prevention,  intervention,  and 
suppression;  and  identify  benchmarks 
by  which  program  success  may  be 
measured.  The  demonstration  sites  also 
participated  in  training  and  technical 
assistance  activities,  including  duster 
conferences  sponsored  by  OJJDP  and 
visits  to  a  program  in  Chicago  where  the 
model  has  been  implemented  and 
demonstrated  positive  initial  results 
through  a  4-year  evaluation.  In  addition, 
the  demonstration  sites  began  strategy 
implementation  and  service  provision 
and  made  progress  in  communify 


mobilization,  either  through  existing 
planning  structures  or  by  creating  new 
strudures. 

In  fiscal  year  1997,  demonstration 
sites  will  receive  third-year  funding  to 
continue  implementation  of  the  model 
program  and  build  upon  the  sustained 
mobiUzation,  planning,  and  assessment 
processes.  Additionally,  the 
demonstration  sites  will  continue  to 
target  youth  prone  to  gang  violence 
through  continuing  implementation  of 
the  program  model  and  work  with  the 
independent  evaluator  of  this 
demonstration  program.  No  additional 
appUcations  wiU  be  soUdted  in  fiscal 
year  1997. 

Evaluation  of  the  Comprehensive 
Community-Wide  Approach  to  Gang 
Prevention,  Intervention  and 
Suppression  Program 

The  Universify  of  Chicago,  School  of 
Social  Services  Administration, 
received  a  competitive  cooperative 
agreement  award  in  fiscal  year  1994. 
litis  4-year  projed  period  award 
supports  the  evaluation  of  OJJDP's 
Comprehensive  Communify-Wide 
Approach  to  Gang  Prevention, 
Intervention,  and  Suppression  Program. 
The  evaluation  grantee  assisted  the  five 
program  sites  (Bloomington,  Illinois; 
Mesa,  Arizona;  Tucson,  Arizona; 
Riverside,  CaUfomia;  and  San  Antonio, 
Texas)  in  estabUshing  reaUstic  and 
measurable  objectives,  documenting 
program  implementation,  and 
measuring  the  impad  of  a  variefy  of 
gang  program  strategies.  It  has  also 
provided  interim  feedback  to  the 
program  implementors. 

In  fiscal  year  1996,  the  grantee 
designed  and  implemented 
organizational  surveys  and  youth 
interviews;  developed  and  implemented 
program  tracking  and  worker 
questionnaires  and  interviews;  gathered 
and  tracked  aggregate  level  offense/ 
offender  cUent  data  from  poUce, 
prosecutor,  probation,  school,  and  sodal 
service  program  sources;  developed  and 
implemented  uniform  individual  level 
criminal  jiistice  data  collection  efforts; 
consulted  with  local  evaluators  on 
development  and  implementation  of 
local  site  parent/community  resident 
surveys;  and  coordinated  ongoing  efforts 
with  local  researchers  conducting 
spedal  surveys  of  gang  youth  in  the 
program. 

In  fiscal  year  1997,  the  grantee  will 
continue  to  gather  data  required  to 
evaltiate  the  program  and  provide 
ongoing  feecQ)ack  to  projed  sites. 

Ilus  projed  will  be  implemented  by 
the  oirrent  grantee,  the  Uiuversify  of 
Chicago,  School  of  Sodal  Services 
Administration.  No  additional 


appUcations  will  be  solidted  in  fiscal 
year  1997. 

Targeted  Outreach  With  a  Gang 
Prevention  and  Intervention  Component 
(Boys  and  Girls  Clubs) 

Hiis  program  is  designed  to  enable 
local  Boys  and  Girls  Clubs  to  prevent 
youth  from  entering  gangs,  intervene 
with  gang  members  in  the  early  stages 
of  gang  involvement,  and  divert  youth 
bom  gang  activities  into  constructive 
activities  and  programs.  In  fiscal  year 
1996,  Boys  and  Girls  Clubs  of  America 
provided  ongoing  training  and  technical 
assistance  to  30  existing  gang 
prevention  and  4  intervention  sites  and 
expanded  the  gang  prevention  and 
intervention  program  to  23  additional 
Boys  and  Girls  Clubs,  including  dubs 
located  in  OJJDP's  SafeFutures  program 
sites. 

In  fiscal  year  1997,  Boys  and  Girls 
Clubs  of  America  proposes  to  provide 
training  and  technical  assistance  to  20 
new  gang  prevention  sites,  3  new 
intervention  sites,  and  the  6  SafeFutures 
sites  and  initiate  a  natioiud  evaluation 
of  the  Targeted  Outreach:  Gang 
Prevention  and  Interventicm  Program. 

This  program  would  be  implemented 
by  the  ciurent  grantee,  the  Boys  and 
Girls  Clubs  of  America.  No  additional 
appUcations  would  be  soUdted  in  fiscal 
year  1997. 

The  Developmental  Dynamics  of  Gang 
Membership  and  Delinquency 

The  SeatUe  Sodal  Development 
Projed  (SSDP)  is  a  longitudinal  gang 
prevention  study  conduded  in 
collaboration  with  Seattie  PubUc 
Schools.  Initially  funded  under  a 
competitive  field-initiated  research 
program,  the  analysis  of  gangs  in  the 
SSDP  data  set  has  examined  juveniles 
ages  10-18  to  identify  risk  and 
protective  fadors  for  gang  membership. 
Analysis  details  predictors  of  gang 
membership,  age  of  initiation,  len^jth. 
desistance  from  gang  membership,  and 
consequences,  measured  at  age  18,  of 
gang  membership  during  early  and  mid- 
adolescence. 

In  fiscal  year  1996,  the  research  study 
revealed  the  extent  of  gang  membership 
in  the  SSDP  sample,  the  types  and 
proportion  of  crime  committed  in  the 
sample  that  are  committed  by  gang 
memb«^,  the  extent  of  gang  crime 
increases,  when  youth  join  gangs  or 
already  delinquent  youth  join  gangs,  the 
length  of  time  youth  stay  active 
members,  the  childhood  predidors  of 
joining  a  gang  in  adolescence,  and  the 
developmental  risk  Eadors  that  best 
predid  joining  a  gang. 

hi  fiscal  year  1997,  the  SSDP  would 
obtain  official  criminal  records  for  a 
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sample  group,  ages  18-21  yean,  and 
integrate  them  into  the  longitudinal  data 
set  from  the  SSDP.  Additional  data 
analysis  would  examine  (1)  the 
individual,  peer,  hmily,  sdiool.  and 
neighborhood  predictors  of  early 
initiation  into  gangs;  (2)  the  predictors 
of  sustained  gang  involvement;  and  (3) 
the  effects  of  criminal  justice  system 
involvement  on  gang  membership. 

This  project  would  be  implemented 
by  the  current  grantee,  the  University  of 
Washington.  No  additional  applications 
wfould  be  solicited  in  fiscal  year  1997. 

Natjonal  Youth  Gang  Center 

The  prohferation  of  gang  problems  in 
large  inner  cities,  smaller  cities, 
suburtw,  and  even  nual  areas  over  the 
past  two  decades  led  to  the 
development  by  OHDP  of  a 
comprehensive,  coordinated  response  to 
America's  gang  problem.  This  response 
involved  five  program  components,  one 
of  which  was  the  implementation  and 
operation  of  the  National  Youth  Gang 
Center  (NYGC).  The  NYGC  was 
competitiveiy  funded  with  fiscal  year 
1994  funds  for  a  3-year  project  period. 
NYGC  was  created  to  expand  and 
maintain  the  body  of  critical  knowledge 
about  youth  gangs  and  effective 
responses  to  them.  NYGC  assisted  State 
and  local  jurisdictions  in  the  collection, 
analysis,  and  exchange  of  information 
on  gang-related  demographics, 
legislation,  research,  and  promising 
program  strategies. 

Trie  Center  also  coordinated  activities 
of  the  OJJDP  Gang  Consortium — a  group 
of  Federal  agencies,  gang  program 
representatives,  and  service  providers. 
Under  the  sponsorship  of  OJJDP,  the 
National  Institute  of  Justice,  the  Biu^au 
of  Justice  Assistance,  and  members  of 
the  Regional  Information  Sharing 
Systems  Program,  the  NYGC 
coordinated  a  National  Youth  Gang 
Symposiimi  in  June  1996,  with  over  700 
participants  in  attendance.  Results  of 
the  first  NYGC  National  Youth  Gang 
Survey  were  compiled  and  analyzed  in 
fiscal  year  1996. 

Other  major  NYGC  tasks  in  fiscal  year 
1996  included  analysis  of  gang 
legislation  and  coordination  of  the 
OJJDP  Youth  Gang  Consortium.  The 
Consortium  is  developing  information 
that  will  provide  an  overview  of  Federal 
agencies,  including  the  development  of 
a  matrix  to  include  information  on 
planning  cycles,  contacts,  and  gang- 
related  programs. 

In  fiscal  year  1997.  NYGC  will 
prepare  the  matrix  of  the  program 
planning  cycle,  information  resources, 
contacts,  and  programs  of  the 
Consortium  members  and  promote 
collaboration  so  State  and  local  youth- 


serving  agencies  will  be  able  to 
coordinate  resources  available  from 
Federal  agencies.  Also,  NYGC  would 
hold  additional  focus  group  meetings  to 
review  the  results  of  the  first  National 
Youth  Gang  Survey  and  to  plan  the 
format  of  followup  surveys. 

Fiscal  year  1997  funds  will  support 
third-year  funding  of  the  NYGC 
cooperative  agreement  to  the  cturent 
grantee,  the  Institute  for 
Intergovernmental  Research.  No 
additional  applications  will  be  solicited 
in  fiscal  year  1997. 

Evaluation  of  Youth  Gun  Violence 
Reduction  Programs 

In  response  to  the  problem  of  juvenile 
gun  violence,  OJJDP  and  the 
International  Association  of  Chieb  of 
Police  (lACP)  have  identified  promising 
programs  designed  to  reduce  gim 
violence  by  youth.  Currently,  numerous 
commimities  have  implemented  or  are 
in  the  process  of  implementing  youth 
gim  violence  reduction  programs. 
However,  not  enough  is  known  about 
the  effectiveness  of  suchprograms. 

In  fiscal  year  1997.  OJJDP  proposes  to 
evaluate  a  select  number  of  promising 
youth  gun  violence  reduction  programs 
currently  under  way  in  communities 
across  the  country,  as  identified  by 
LACP.  OJJDP  would  work  with  the 
grantee  to  select  which  of  these 
programs  have  a  sound  theoretical 
foundation  and  are  structured  to 
support  a  rigorous  evaluation.  This 
program  would  encourage  a 
collaborative  research  approach 
between  practitioners  and  researchers.  If 
these  youth  gun  violence  reduction 
programs  prove  to  be  effective  in 
reducing  gun  violence  committed  by 
juveniles,  the  program  models  could  be 
replicated  in  other  juirisdictions  or 
technical  assistance  developed  and 
offered  to  jurisdictions  to  implement 
programs  that  have  been  proven 
effective  in  communities. 

The  Chicago  Project  for  Violence 
Prevention 

The  Chicago  Project  for  Violence 
Prevention's  primary  goal  is  the 
development  of  a  dtywMe.  accelerated, 
long-term  effort  to  reduce  violence  in 
Chicago.  Secondly,  the  Chicago  Project 
demonstrates  a  comprehensive, 
dtywide  violence  prevention  model 
OveraU  project  objectives  include 
reductions  in  homicide,  physical  injury, 
disability  and  emotional  harm  from 
assault,  domestic  abuse,  sexual  abuse 
and  rape,  and  child  abuse  and  neglect. 

The  Chicago  Project  is  a  partnership 
among  the  Chicago  Department  of 
Public  Health,  the  Illinois  Council  for 
the  Prevention  of  Violence,  the 


University  of  Illinois,  and  Chicago 
communities.  It  began  in  January  1995 
as  a  public  health  initiative  with  OJJDP 
funding.  The  project  ciurently  provides 
technical  assistance  to  a  variety  of 
community-based  and  dtywide 
organizations  involved  in  violence 
prevention  planning.  The  majority  of 
technical  assistance  supports 
community  level  work  and  ag«ides 
working  to  directly  support  the 
community  plan. 

In  fiscal  year  1996,  technical 
assistance  was  provided  to  the  central 
planning  group  for  the  Austin 
commiuiity -based  coalition,  leadership 
and  staff  of  the  Westside  Health 
Authority  in  the  Austin  community,  and 
to  other  seleded  groups  involved  in  the 
Austin  plan  for  the  development  of  their 
components  (e.g.,  to  Northwest  Austin 
Council  for  the  development  of  the 
afterschool  and  drug  treatment 
components  of  the  Austin  plan).  These 
groups  are  members  of  the  violence 
consortium  in  Austin. 

In  fiscal  year  1997,  the  Chicago 
Project  would  further  refine  the  violence 
prevention  strategy  developed  in  the 
Austin  community  and  begin 
implementation  of  the  strategy  and 
continue  to  provide  technical  assistance 
to  the  Logan  Square  and  Grand 
Boulevard  communities  as  they  develop 
their  violence  prevention  strategy. 

The  Chicago  Project  for  Violence 
Prevention  would  be  implemented  by 
the  current  grantee,  the  University  of 
Illinois,  School  of  Public  Health.  No 
additional  appUcations  would  be 
solidted  in  fiscal  year  1997. 

Child-Centered,  Commuruty-Oriented 
Policing 

hi  fiscal  year  1993.  OJJDP  provided 
support  to  the  New  Haven,  Connecticut, 
PoUce  Department  and  the  Yale 
University  Child  Development  Center  to 
document  a  child-centered,  community- 
oriented  policing  model  being 
implemented  in  New  Haven, 
Connecticut.  The  basic  elements  of  the 
model  are  a  10-week  training  course  in 
child  development  for  all  new  poUce 
officers  and  child  development 
fellowships  for  all  community-based 
district  commanders  who  direct 
neighborhood  poUce  teams.  The 
fellowships  provide  4  to  6  hours  of 
training  each  week  over  a  3-month 
period  at  Yale's  Child  Study  Center.  The 
program  also  includes  (1)  a  24-hour 
consultation  from  a  clinical  professional 
and  a  police  supervisor  to  patrol  officers 
who  assist  children  who  have  been 
exposed  to  violence;  (2)  weekly  case 
conferences  with  police  officers, 
educators,  and  child  study  center  staff; 
and  (3)  open  police  stations  located  in 


Federal  Register  /  Vol.  62.  No.  49  /  Thursday.  March  13.  1997  /  Notices 


11967 


neighborhoods  and  accessible  to 
residents  for  police  and  related  services, 
commimity  liaison,  and  neighborhood 
foot  patrols. 

In  fiscal  year  1994,  Bureau  of  Justice 
Assistance  (BJA)  commimity  policing 
funds  helped  support  the  first  year  of  a 
3-year  training  and  technical  assistance 
grant  to  replicate  the  program 
nationwide.  These  funds  supported  the 
development  of  criteria  for  a  request  for 
proposals,  protocols  for  consultation, 
training-for-trainers  sessions  for  New 
Haven  police  and  clinical  faculty,  and 
the  development  of  a  multimodal 
strategy  for  data  collection  and  program 
evaluation.  Fiscal  year  1&95  OJJDP 
funds  supported  initiation  of  program 
replication  efforts  in  Buffalo,  New  York; 
Charlotte.  North  Carolina;  Nashville, 
Tennessee;  and  Portland,  Oregon.  Fiscal 
year  1996  funds  supported  the 
implementation  of  the  five-phase 
replication  protocol  in  the  four  selected 
sites.  Fiscal  year  1997  continuation 
funding  from  OJJDP  would  further 
support  replication,  site  data  collection 
and  analysis  activities,  and 
development  of  a  detailed  casebook 
about  the  model  and  program. 

This  project  would  oe  unplemented 
by  the  current  grantee,  the  Yale 
University  School  of  Medicine,  in 
collaboration  with  the  New  Haven 
Department  of  Police  Services.  No 
additional  applications  would  be 
solidted  in  fiscal  year  1997. 

Law  Enforcement  Training  and 
Technical  Assistance  Program 

Juvenile  crime  and  victimization 
present  some  major  challenges  to 
practitioners  who  are  responsible  for 
prevention,  intervention,  and 
enforcement  efforts.  Increasing  rates  of 
violent  crime  committed  by  juveniles, 
rising  juvenile  involvement  in  gangs 
and  drugs,  and  decreasing  fiscal 
resources  are  just  some  of  the  challenges 
facing  juvenile  justice  practitioners 
today. 

OJJDP  is  committed  to  helping  State 
and  local  agencies,  organizations,  and 
individuals  face  these  challenges    - 
through  a  comprehensive  program  of 
training  and  technical  assistance  that  is 
designed  to  enhfmce  the  juvenile  justice 
system's  ability  to  respond  to  juvenile 
crime  and  delinquency.  This  assistance 
targets  many  audiences,  including  law 
enforcement  representatives,  sodal 
service  workers,  school  staff  and 
administrators,  prosecutors,  judges, 
corrections  and  probation  personnel, 
and  key  commimity  and  agency  leaders. 

Beginning  in  fiscal  year  1997,  the  Law 
Enforcement  Training  and  Technical 
Assistance  Program  will  be 
implemented  by  a  national  training 


contractor  under  a  3-year  contract  with 
OJJDP. 

Upon  the  completion  of  the  ongoing 
competitive  selection  process,  fiscal 
year  1997  funds  will  supp<Mt  the 
continuation  of  OJJDP's  Chief  Executive 
Officer  Youth  Violence  Forum;  the 
Managing  Juvenile  Operations  (MJO) 
workshop;  the  Gang.  Gun,  and  Drug 
POLICY  workshop;  the  School 
Administrators  for  Effective  Police. 
Prosecution.  Probation  Operations 
Leading  to  Improved  Children  and 
Youth  Services  (SAFE  POLICY) 
workshop;  the  Serious  Habitual 
Offender  Comprehensive  Action 
Program  (SHOCAP);  the  Youth 
Oriented-Community  Policing  ' 
workshop;  and  the  'Tribal  Law 
Enforcement  Training  and  Technical 
Assistance  workshop.  No  additional 
appUcations  will  be  solidted  in  fiscal 
year  1997. 

Violence  Studies 

The  1992  Amendments  to  the  JJDP 
Act  direded  OJJDP  to  fund  2-year 
studies  on  violence  in  three  urban  and 
one  rural  jurisdiction.  Building  on  the 
results  of  OJJDP's  Program  of  Research 
on  the  Causes  and  Correlates  of 
Delinquency,  these  studies  were  to 
examine  the  inddence  of  violence 
committed  by  or  against  juveniles  in 
urban  and  rural  areas  of  the  United 
States.  In  fiscal  year  1994,  OJJDP 
initiated  a  University  of  Wisconsin 
study  of  homiddes  by  and  of  youth  in 
Milwaukee,  Wisconsin.  In  that  same 
year,  under  a  grant  to  the  University  of 
South  Carolina,  OJJDP  funded  a  cross- 
site  study  in  rural  areas  in  South 
Carolina.  Georgia,  and  Florida.  In  fiscal 
year  1995,  in  Los  Angeles,  California, 
and  Washington,  D.C.,  the  University  of 
Southern  California  and  the  Institute  for 
Law  and  Justice  initiated  additional 
violence  studies. 

These  four  studies  are  providing 
valuable  information  regarding 
community  violence  patterns,  vnth  a 
particular  focus  on  homidde  and 
firearm  use  involving  juveniles.  Their 
results  will  assist  the  juvenile  justice 
system  by  identifying  strategic  law 
enforcement  responses  to  juvenile 
violence  and  by  identifying  diversion, 
prevention,  and  control  programs  that 
ameliorate  juvenile  violence. 

In  fiscal  year  1996,  the  University  of 
Wisconsin  and  the  University  of  South 
Carolina  analyzed  their  data  and  made 
their  projed  findings.  The  Institute  for 
Law  and  Justice  coUeded  and  analyzed 
aggregate  data  from  various  juvenile 
justice  providers  and  from  a  series  of 
interviews  with  agency  staff  serving 
adjudicated  juveniles.  The  Univeraty  of 
Southern  California  received  funds  to 


identify  violence  prevention  programs, 
condud  a  household  survey,  and 
interview  adolescents  and  their 
caregivers  in  Los  Angeles  County. 

In  fiscal  year  1997,  OJJDP  proposes  to 
provide  limited  funding  to  the 
University  of  Southern  California  to 
complete  its  study.  The  program  would 
be  implemented  by  the  current  grantee, 
the  University  of  Southern  California. 
No  additional  applications  would  be 
solidted  in  fiscal  year  1997. 

Strengthening  the  Juvenile  Justice 
System 

Development  of  OJJDP's  Comprehensive 
Strategy  for  Serious,  Violent,  and 
Chronic  Juvenile  Offenders 

The  Naticmal  Council  oa  Crime  and 
Delinquency  and  Developm«rtal 
Research  and  Programs,  Inc.,  have 
completed  Phases  I  and  n  of  a 
collaborative  effort  to  support 
development  and  implementatian  of 
OJJDP's  Comprehensive  Strategy  for 
Serious,  Violent,  and  Chronic  Juvenile 
Offenders.  Phase  I  involved  assessing 
existing  and  previously  researched 
programs  in  order  to  identify  effective 
and  promising  programs  that  can  be 
used  in  implementing  the 
Comprehensive  Strategy.  In  Phase  n,  a 
series  of  reports  were  combined  into  a 
Guide  for  Implementing  the 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile  Offenders, 
Phase  n  also  induded  convening  a 
fbnmi,  "Guaranteeing  Safia  Passage:  A 
National  Fonun  on  Youth  Violence," 
and  holding  two  regional  training 
seminars  for  key  leaders  on 
implementing  the  Comprehensive 
Strategy. 

In  fiscal  year  1996.  Phase  III  of  the 
projed  was  funded  to  provide:  targeted 
dissemination  of  information  on  the 
Comprehensive  Strategy  at  national 
conferences;  intensive  training  for     { 
seleded  States  to  implement  the 
Comprehensive  Strategy  in  up  to  six 
local  jurisdictions;  the  six  SafeFutures 
sites;  technical  assistance  to  a  limited 
number  of  individual  jurisdictions 
interested  in  implementing  the 
Comprehensive  Strategy;  and  continued 
development  of  Comprehensive  Strategy 
implementation  materials. 

hi  fiscal  year  1997,  the  grantees  will 
continue  to  target  dissemination  of  the 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile  Offenders 
and  hold  regional  training  seminars  in 
the  Southeast  and  Midwest;  provide 
training  and  technical  assistance  to 
additional  state  and  local  jurisdictions 
interested  in  implementing  the 
Comprehensive  Strategy;  and  provide 
intensive  training  and  technical 
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assistance  in  5  competitively-selected 
Comprehensive  Strategy  States — 
Florida,  Iowa,  Maryland,  Rhode  Island, 
and  Texas. 

The  program  will  be  implemented  by 
the  ciurent  grantees,  the  National 
Council  on  Crime  and  Delinquency  and 
Developmental  Research  and  Programs, 
Inc.  No  additional  apphcations  will  be 
soUcited  in  fiscal  year  1997. 

Saious,  Violent,  and  Chronic  Juvenile 
Offender  Treatment  Program 

The  Serious,  Violent,  and  Chronic 
Juvenile  Offender  Treatment  Program  is 
designed  to  assist  local  jurisdictions  in 
the  development  and  implementation  of 
a  comprehensive  strategy  for  the 
intervention,  treatment,  and 
rehabilitation  of  juvenile  offenders.  The 
program  was  initially  funded  in  1993 
under  the  Accountability-Based 
Community  (ABC)  Intervention 
program.  Under  the  ABC  initiative, 
Pittsburgh,  Pennsylvania,  and 
Washington,  DC.  were  competitively 
funded  to  plan  and  implement  a 
comprehensive  graduated  sanctions 
strategy. 

In  fiscal  year  1994,  under  a  second 
competitive  annoimcement.  OJJDP 
awarded  funds  under  the  Serious, 
Violent,  and  Chronic  Offender 
Treatment  Program  to  three  additional 
jurisdictions  (Boston,  Massachusetts; 
Jefferson  Parish,  Louisiana;  and 
Richmond.  Virginia)  to  develop  and 
implement  a  comprehensive  graduated 
sanctions  plan.  The  plan's  basic 
elements  included  the  foUowing:  (1) 
assess  the  existing  continuimi  of  seciire 
and  nonsecure  intervention,  treatment, 
and  rehabilitation  services  in  each 
jurisdiction;  (2)  define  the  juvenile 
offender  population;  (3)  develop  and 
implement  a  program  strategy;  (4) 
develop  and  implement  an  evaluation; 
(5)  integrate  private  nonprofit, 
community-based  organizations  into  the 
provision  of  offender  services;  (6) 
incorporate  an  aftercare  program  as  an 
integral  component  of  all  residential 
placements;  (7)  develop  a  resource  plan 
to  enlist  the  financial  and  technical 
support  of  other  Federal,  State,  and 
local  agencies,  private  foundations,  or 
other  funding  sources;  and  (8)  develop 
a  victim  assistance  component  using 
local  organizations. 

In  fiscal  year  1996,  each  of  the  three 
fiscal  year  1994  grantees  received 
awards  to  continue  implementation 
activities.  Boston  and  Richmond  will 
complete  operations  during  fiscal  year 
1997.  Jefferson  Parish  will  receive  a 
final  6-month  award  in  fiscal  year  1997. 

No  additional  appUcations  will  be 
soUcited  in  fiscal  year  1997. 


Juvenile  Restitution:  A  Balanced 
Approach 

OJJDP  proposes  to  continue  support  of 
the  juvenile  restitution  training  and 
technical  assistance  program  in  fiscal 
year  1997.  The  project  design  is  based 
on  practitioner  recommendations 
regarding  juvenile  justice  program  needs 
and  the  best  methods  for  integrating  and 
institutionahzing  restitution  and 
community  service  as  key  components 
of  juvenile  justice  system  dispositions. 
In  fiscal  year  1992,  a  practitioner 
working  group  helped  map  out  a  plan 
for  optimum  development  of  the 
components  of  restitution  programs. 
Plan  components  included  community 
service,  victim  reparation,  victim- 
offender  mediation,  offender 
employment  and  supervision, 
employment  development,  and  other 
program  elements  designed  to  estabUsh 
restitution  as  a  key  element  in 
improving  the  juvenile  justice  system. 
This  project  is  guided  by  balanced  and 
restorative  justice  (BARJ)  principles, 
which  include  the  need  to  provide  a 
balance  of  (1)  community  protection,  (2) 
offender  competency  development,  and 
(3)  offender  accountability  to  individual 
victims  and  communities.  The  project 
helps  juvenile  justice  agencies  to 
introduce  these  elements  in  programs 
for  sanctioning  and  controlling  juvenile 
offenders. 

In  fiscal  year  1995,  the  project 
assisted  three  local  jurisdictions 
(Allegheny  County,  Pennsylvania; 
Dakota  County,  Minnesota;  and  West 
Palm  Beach  County,  Florida)  to 
implement  the  "balanced  approach." 
participated  in  presenting  a  series  of 
regional  roundtables  for  States 
interested  in  adopting  the  BARJ  model, 
and  provided  ad  hoc  technical 
assistance.  In  fiscal  year  1996,  the 
project  continued  training,  technical 
assistance,  and  development  of 
guideline  materials,  including  a 
Balanced  and  Restorative  Justice  Project 
Resource  Guide  and  a  Curriculum  Guide 
on  the  BARJ  model. 

In  fiscal  year  1997,  the  project  would 
provide  training-of-trainers  programs  on 
the  BARJ  model  based  on  the 
Curriculum  Guide  and  the  Resource 
Guide.  The  grantee  would  also  continue 
to  offer  technical  assistance  to  the 
increasing  number  of  State  and  local 
jurisdictions  interested  in  pursuing 
balanced  and  restorative  justice. 

This  project  would  be  implemented 
by  the  current  grantee,  Florida  Atlantic 
University.  No  additional  appUcations 
would^M  soUcited  in  fiscal  year  1997. 


Training  and  Technical  Assistance 
Program  To  Promote  Gender-Specific 
Programming  for  Female  Juvenile 
Offenders 

The  1992  Amendments  to  the  JJDP 
Act  addressed,  for  the  first  time,  the 
issue  of  gender-specific  services.  The 
Amendments  require  States 
participating  in  OJJDP's  State  Formula 
Grants  Program  to  conduct  an  analysis 
of  gender-specific  services  for  the 
prevention  and  treatment  of  juvenile 
delinquency,  including  the  types  of 
services  available,  the  need  for  such 
services,  and  a  plan  for  providing 
needed  gender-specific  services  for  the 
prevention  and  treatment  of  juvenile 
delinquency. 

In  fiscal  year  1995,  the  OJJDP  Gender- 
Specific  Services  Program  focused  on 
providing  training  and  technical 
assistance  directly  to  States  and  on 
providing  and  promoting  the 
estabUshment  of  gender-specific 
programs  at  the  State  level.  Training  and 
technical  assistance  were  provided  to  a 
broad  spectrum  of  poUcymakera  and 
service  providers  regarding  services  for 
juvenile  female  offenders  through  direct 
grants,  sponsorship  of  national 
conferences,  and  inclusion  of  a  gender- 
specific  service  component  in  OJJDP's 
SafeFutures  program. 

In  fiscal  year  1996,  building  upon 
these  past  efforts,  OJJDP  awarded  a  3- 
year  competitive  grant  to  Greene,  Petera 
and  Associates  (GPA)  to  provide  a 
comprehensive  framework  for  assisting 
poUcymakere,  service  providera, 
educators,  parents,  and  the  general 
pubUc  in  addressing  the  complex  needs 
of  female  adolescents  who  are  at  risk  for 
delinquent  behavior.  The  project's 
objectives  are  to  develop  and  test  a 
training  ciirriculum  for  poUcymakera. 
advocacy  organizations,  and 
community-based  youth-serving 
organizations  that  conveys  the  need  for 
e^ctive  gender-specific  programming 
for  juvenile  females  and  the  elements  of 
such  programs;  to  develop,  test,  and 
deliver  a  technical  assistance  package 
on  the  development  of  gender-specific 
programs;  to  inventory  female-specific 
programs,  identifying  those  program 
models  designed  to  build  upon  the 
gender-specific  needs  of  girls,  and 
prepare  a  monograph  suitable  for 
national  dissemination;  to  design  and 
test  a  curriculum  for  line  staff  delivering 
services  to  juvenile  females;  to  design 
and  implement  a  pubUc  education 
initiative  on  the  need  for  gender-specific 
programming  for  girls;  and  to  design 
and  conduct  training  for  trainere. 
Because  the  grant  was  awarded  at  the 
end  of  fiscal  year  1996,  work  on  the 
project  is  in  its  initial  stages. 
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The  program  will  be  implemented  by 
the  current  grantee,  GPA.  No  additional 
appUcations  wiU  be  soUcited  in  fiscal 
year  1997. 

Cook  County  Juvenile  Female  Offenders 
Project 

In  fiscal  year  1995,  OJJDP  awarded  a 
competitive  grant  to  enable  Cook 
County  to  plan  programs  for  juvenile 
female  offenders  in  the  Cook  County 
Juvenile  Temporary  Detention  Center.  A 
Steering  Committee  formed  to  oversee 
the  project  included  community  and 
government  agency  representatives 
working  together  to  effectuate  change  in 
the  way  juvenile  female  offenders  are 
bandied.  To  coordinate  efforts,  the 
committee  organized  a  task  force  of  30 
government  and  commimity-based 
agencies  to  promote  gender  equity  and 
fairness. 

The  Steering  Committee,  with  the 
assistance  of  task  force  members, 
accompUshed  several  key  objectives 
during  their  planning  effort.  They  (1) 
developed  a  gender-specific  needs  and 
strengths  assessment  instrument  and  a 
risk  assessment  instnunent  for  juvenile 
female  offenders  through  a  consulting 
contract  with  the  National  Council  on 
Crime  and  DeUnquency;  (2)  provided 
training  in  implementing  gender- 
appropriate  programming  to  more  than 
300  management  and  line  staff 
representing  more  than  100  local  pubUc 
and  private  agencies;  (3)  compiled  a 
duectory  of  gender-specific  services 
available  in  Cook  County;  (4)  assessed 
the  strengths  and  interactions,  and  the 
areas  for  improvement  of  interaction, 
among  the  five  custodial  agencies 
involved  in  legal  responsibiUUes  for 
juvenile  female  offenders  in  Cook 
County  (the  Chicago  PoUce  Department, 
Cook  County  Juvenile  Temporary 
Detention  Center.  Illinois  Department  of 
Children  and  Family  Services,  lUinois 
Department  of  Corrections-Juvenile 
Division,  and  Cook  County  Juvenile 
Probation);  and  (5)  designed  a  pilot 
program  that  includes  a  community- 
based  continuum  of  care  with  a  unique 
case  management  system. 

In  fiscal  year  1997,  the  project 
proposes  to  join  Federal.  State,  and  local 
resources  to  implement  the  pilot 
program.  Under  the  program,  each 
juvenile  female  offender  would  have  a 
case  manager  who  wiU  foUow  her 
throughout  her  involvement  in  the 
juvenile  justice  system.  The  case 
manager  would  advocate  for  services  to 
meet  the  juvenile's  needs  in  a  timely 
and  consistent  maimer. 

This  program  would  be  implemented 
by  the  current  grantee,  the  Cook  Coimty 
Board  of  Commissicmera.  No  additional 


appUcations  would  be  soUcited  in  fiscal 
year  1997. 

Juvenile  Transfers  to  Criminal  Court 
Studies 

States  are  increasingly  enacting 
juvenile  code  revisions  broadening 
judicial  waiver  authority,  providing 
prosecutor  direct  file  authority,  and 
mandating  transfer  of  older,  more 
violent  juveniles  to  criminal  court. 
Many  States  ate  also  developing 
innovative  procedures,  such  as  blending 
traditional  features  of  juvenile  and 
criminal  justice  sentencing  practices, 
through  statutes  that  categorize  juvenile 
offendera  into  different  classes 
according  to  the  seriousness  of  the 
offense,  designating  juvenile  or  criminal 
court  for  each  class,  or  providing  judges 
with  discretion  to  make  these  judgments 
at  sentencing.  Studies  of  the  impact  of 
criminal  court  prosecution  of  juveniles 
have  yielded  mixed  conclusions.  SoUd 
research  on  the  intended  and 
unintended  consequences  of  transfer  of 
juveniles  to  criminal  court  wiU  enable 
policymakers  and  legislatures  to 
develop  statutory  provisions  and 
poUcies  and  improve  judicial  and 
prosecutorial  waiver  and  transfer 
decisions. 

To  address  the  shortage  of  recent 
research  results,  OJJDP  competitively 
funded  two  juvenile  waiver  and  transfer 
research  projects  in  fiscal  year  1995. 
The  first,  awarded  to  the  National 
Center  for  Juvenile  Justice,  compares 
juvenile  and  criminal  coiut  handUng  of 
juveniles  in  four  States  that  authorize 
judicial  waiver  of  serious  and  violent 
juvenile  offenders  and  mandate  criminal 
court  handling  for  specified  categories 
of  juvenile  offenders.  The  second  study, 
awarded  to  the  Florida  Juvenile  Justice 
Advisory  Board,  evaluates  Florida's 
system  of  blending  the  option  of 
criminal  and  juvenile  justice  system 
sentencing  for  serious  and  violent 
juvenile  offenders.  Additional  funding 
was  provided  in  fiscal  year  1996  to 
enable  the  projects  to  coUect  case 
sp>ecific  information  on  sentence 
completion  and  recidivism  data  in  order 
to  provide  a  more  definitive  assessment 
of  the  impact  of  criminal  versus  juvenile 
justice  system  handling  of  serious  and 
violent  offender  cases. 

In  fiscal  year  1997,  OJJDP  proposes  to 
provide  limited  continuation  funding  in 
jurisdictions  that  were  part  of  one  or 
both  of  these  studies  and  provide 
promising  opportimities  for  longitudinal 
study.  The  projects  would  be 
implemented  by  the  current  grantees, 
the  National  Center  for  Juvenile  Justice 
and  the  Florida  Juvenile  Justice 
Advisory  Board.  No  additional 


applications  would  be  soUcited  in  fiscal 
year  1997. 

Replication  and  Extension  ofFagan 
Transfer  Study 

OJJDP  proposes  to  award  a  grant  to 
Columbia  Univereity  to  conduct  a  study. 
"The  Comparative  Impact  of  Juvenile 
Vereus  Criminal  Court  Sanctions  on 
Reddivism  Amcmg  Adolescent  Felony 
Offenders:  A  Replication  and 
Extension."  This  study  would  be  a 
repUcation  and  expansion  of  an  original 
study  and  would  be  conducted  by  the 
Principal  Investigator,  Dr.  Jeffrey  Fagan. 
His  1986  New  York/New  Jersey  study 
was  the  first  transfer  study  comparing 
four  contiguous  coimties  matched  on 
social,  economic,  and  criminogenic 
factors  and  offender  cohorts  with 
essentially  identical  offense  profiles.  It 
was  also  the  first  such  study  to  go 
beyond  comparing  sentences  to 
studying  the  deterrent  effects  of  the 
sanction  and  court  jurisdiction  on 
recidivism  rates  in  juvenile  versus 
criminal  court. 

The  proposed  replication  and 
extension  is  the  only  research  project 
that  can  answer  questions  about  how 
case  processing  decisions  have  changed 
in  the  last  decade.  The  new  study  would 
compare  case  dispositional  outcomes  in 
1981-82  with  those  cases  processed  in 
1993-94,  a  time  period  following 
susteiined  growth  in  the  rates  of  youth 
violence.  In  addition,  a  study 
component  under  the  direction  of  Dr. 
Barry  Feld  would  explore  whether  there 
are  factors  being  considered  by 
prosecutors,  judges  and  defense 
attorneys  that  explain  the  variation  in 
sentences/dispositions  and  recidivism 
between  groups  of  offenders  handled  in 
different  systems.  This  component 
would  provide  an  analysis  of  the 
organizational,  contextual,  or  systemic 
factors  involved  in  the  decision 
processes  affecting  both  jurisdiction  and 
punishment.  The  study  will  also 
conduct  interviews  with  selected 
offendera  processed  in  different  systems 
to  gain  a  perspective  on  the  impact  of 
criminal  versxis  juvenile  system 
handling  of  such  cases  on  further 
experiences  with  the  justice  system.  The 
project  would  also  collaborate  with  the 
other  OJJDP  Juvenile  Transfers  to 
Criminal  Court  Studies  in  sharing  data 
coUection  instruments  and  in  planning 
joint  analyses  where  appropriate. 

This  program  would  be  implemented 
by  Colimibia  Univereity.  No  additional  - 
appUcations  would  be  soUcited  in  fiscal 
year  1997. 
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Technical  Assistance  to  Juvenile 
Courts* 

The  National  Center  for  Juvenile 
Justice  (NCJJ),  the  research  arm  of  the 
National  Council  of  Juvenile  and  Family 
Court  Judges,  provides  technical 
assistance  under  this  grant  for  juvenile 
court  practitioners.  The  focus  of  the 
technical  assistance  is  on  court 
administration  and  management.   . 
program  development,  and  special  legal 
issues.  During  fiscal  year  1996,  NCJJ 
responded  to  more  than  850  requests  for 
technical  assistance.  In  addition,  NCJJ 
staff  completed  the  Research  Report 
State  Responses  to  Serious  and  Violent 
Juvenile  Crime. 

In  fiscal  year  1997,  NCJJ  will  develop 
an  online  technical  assistance  capability 
to  improve  program  monitoring  and 
evaluation.  In  addition,  a  desktop  guide 
for  juvenile  probation  administrators 
will  be  completed. 

The  program  will  be  implemented  by 
the  current  grantee,  NCJJ.  No  additional 
apphcations  will  be  solicited  in  fiscal 
year  1997. 

Juvenile  Court  Judges  Training* 

The  primary  focus  of  this  project  in 
fiscal  year  1997  will  be  to  continue  and 
refine  the  training  and  technical 
assistance  program  offered  by  the 
National  Council  of  Juvenile  and  Family 
Court  Judges  (NCJFCJ).  The  objectives  of 
the  training  are  to  supplement  law 
school  curriculums  by  providing  basic 
training  to  new  juvenile  court  judges 
and  to  provide  experienced  judges  with 
state-of-the-art  training  on 
developments  in  juvenile  and  fiunily 
case  law  and  effective  dispositional 
options.  Emphasis  is  also  placed  on 
alcohol  and  substance  abuse,  child 
abuse  and  neglect,  gangs  and  violence, 
dispro{>ortionate  incarceration  of 
minority  youth,  and  intermediate 
sanctions.  Training  is  also  provided  to 
other  court  personnel,  including 
juvenile  probation  officers,  aftercare 
workers,  and  child  protection  and 
community  treatment  providers.  In 
fiscal  year  1996,  some  12,775  judges  and 
court  personnel  received  training 
through  74  different  programs.  In 
addition,  more  than  800  training-related 
technical  assistance  requests  were 
completed. 

The  project  will  be  implemented  by 
the  current  grantee,  NCJFCJ.  No 
additional  applications  will  be  solicited 
in  fiscal  year  1997. 

The  Juvenile  Justice  Prosecution  Unit 

OJJDP  has  historically  supported 
prosecutor  training  activities  through 
the  National  District  Attorneys 
Associati(Mi  (NDAA).  To  continue  that 


work,  OJJDP  awarded  a  3-year  project 
period  grant  in  fiscal  year  1995  to  the 
American  Prosecutors  Research  Institute 
(APRI),  the  research  and  technical 
affiliate  of  NDAA,  to  establish  a  Juvenile 
Justice  Prosecution  Unit  (JJPU).  JJPU 
holds  workshops  on  juvenile  justice- 
related  poUcy,  leadership,  and 
management  for  chief  prosecutors  and 
unit  chiefs.  JJPU  also  provides 
prosecutors  with  background 
information  on  juvenile  justice  issues 
and  programs,  training,  and  technical 
assistance. 

The  project  is  based  on  planning  and 
input  by  prosecutors  familiar  with 
juvenile  justice  needs.  It  draws  on  the 
expertise  of  working  groups  of  elected 
or  appointed  prosecutors  and  juvenile 
unit  chiefe  to  support  project  staff  in 
providing  technical  assistance,  juvenile 
justice-related  research,  program 
information,  and  training  to 
practitioners  nationwide.  In  1995,  APRI 
collected  information  bom  prosecutors 
and  sponsored  a  National  Invitational 
Symposium  on  Juvenile  Justice.  The 
Symposium  provided  a  forum  for 
prosecutors  to  exchange  ideas  on 
programs,  issues,  legislation,  and 
practices  in  juvenile  justice.  In  1996, 
APRI  conducted  three  workshops  for 
elected  and  appointed  prosecutors  and 
juvenile  unit  chiefs  to  help  improve 
prosecutor  involvement  in  the 
prosecution  and  prevention  of  juvenile 
delinquency.  In  1997.  APRI  would 
conduct  a  second  National  Symposium, 
present  additional  workshops,  and 
develop  new  reference  materials  for 
prosecutors. 

The  project  would  be  implemented  by 
the  current  grantee,  APRI.  No  additional 
applications  would  be  solicited  in  fiscal 
year  1997. 

Due  Process  Advocacy  Program 
Development 

In  fiscal  year  1993,  OJJDP  funded  the 
American  Bar  Association  (ABA),  in 
partnership  with  the  Juvenile  Law 
Center  (JLC)  of  Philadelphia, 
Pennsylvania,  and  the  Youth  Law 
Center  (YLC)  of  San  Francisco, 
CaUfomia,  to  develop  strategies  to 
improve  due  process  and  the  quality  of 
legal  representation  in  the  juvenile 
justice  system.  The  goals  of  the  program 
are  to  increase  juvenile  offenders'  access 
to  legal  services  and  to  improve  the 
quahty  of  preadjudication,  adjudication, 
and  dispositional  advocacy  for  juvenile 
offenders.  The  strategies  that  have  been 
developed  are  being  made  available  to 
State  and  local  defender  organizations. 
State  and  local  has  associations,  and 
other  relevant  organizations  so  that  they 
can  develop  approaches  to  increase  the 


availability  and  quality  of  coimsel  for 
juveniles. 

In  fiscal  years  1994  and  1995,  the 
ABA,  JLC.  and  YLC  conducted  an 
assessment  of  the  current  state  of  the  art 
with  regard  to  legal  services,  training, 
and  education.  This  survey  included  a 
review  of  literatiue,  case  law.  and  State 
statutes  and  a  siurey  of  public 
defenders,  court-appointed  lawyers,  law 
school  cUnical  programs,  and  judges.  As 
a  result  of  this  survey  work,  the  ABA 
developed  and  published  a  report 
entitled  A  Call  for  Justice:  An 
Assessment  of  Access  to  Counsel  and 
Quality  of  Representation  in 
Delinquency  Proceedings.  The  report 
has  been  widely  distributed  to  State  and 
local  bar  associations,  Chairs  of  State 
Juvenile  Justice  Advisory  Groups, 
participants  in  the  ABA  survey,  the 
National  Association  of  Child 
Advocates,  and  others. 

In  fiscal  year  1996,  training  was 
initiated,  beginning  with  the  States  of 
Maryland,  Tennessee,  and  Virginia.  The 
structure  and  scope  of  the  training  are 
tailored  to  fit  the  needs  of  each  State. 

In  fiscal  year  1997,  a  training  manual 
would  be  completed,  covering  key 
issues  such  as  detention,  transfer  or 
waiver,  and  dispositional  advocacy.  The 
curriculum  in  the  manual  would  build 
on  existing  quality  training  curriculums 
and  inform  defender  organizations  and 
others  about  the  best  training 
curriculums  available.  The  training 
manual  would  be  designed  to  fill  gaps  , 
in  existing  training  programs.  The  ABA 
and  its  partners  would  also  continue  to 
develop  networks  with  public  defenders 
offices,  children's  law  centers,  and 
others  through  the  HANDSNET  system 
and  mailings  that  provide  program 
updates.  In  addition,  the  ABA  and  its 
partners  would  provide  or  arrange  for 
onsite  technical  assistance  to  additional 
jurisdictions  that  are  actively  pursuing 
the  goals  of  this  initiative. 

This  program  would  be  implemented 
by  the  current  grantee,  ABA.  No 
additional  applications  would  be 
solicited  in  fiscal  year  1997. 

Quantum  Opportunities  Program  (QOP) 
Evaluation 

OJJDP  proposes  to  fund  an  impact 
evaluation  of  the  Quantum 
Opportunities  Program,  which  the  U.S. 
Department  of  Labor,  in  partnership 
with  the  Ford  Foundation,  is  currently 
replicating  in  seven  sites  across  the 
United  States.  The  purpose  of  the 
funding  would  be  to  determine  whether 
QOP  reduces  the  likelihood  that  ixmer- 
city  youth  at  educational  risk  will  enter 
the  criminal  justice  system,  including 
the  juvenile  justice  system.  The  QOP 
impact  evaluation  is  designed  to 
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measure  the  impact  of  QOP 
participation  on  such  outcomes  as  high 
school  graduation  and  enrollment  in 
postsecondary  education  and  training. 
Other  student  outcomes  to  be  examined 
include  academic  achievement  in  high 
school,  misbehavior  in  school,  self- 
esteem  and  sense  of  control  over  one's 
life,  educational  and  career  goals,  and 
personal  decisions  such  as  teenage 
parenthood,  substance  abuse,  and 
criminal  activity.  Data  on  criminal 
activity  is  being  collected  from 
individual  student  interviews. 

This  proposed  evaluation 
enhancement  to  the  Department  of 
Labor-funded  evaluation  would  provide 
for  the  collection  of  analogous  data  from 
the  juvenile  justice  system,  thus 
allowing  estimates  of  the  impact  of  the 
QOP  program  on  the  likelihood  of 
program  youth  becoming  involved  in 
the  criminal  justice  system.  Initial 
attention  would  be  focused  on 
identifying  the  appropriate 
governmental  agencies  responsible  for 
the  data,  dealing  with  confidentiality 
requirements,  determining  the 
feasibility  of  collecting  such 
information,  preparing  data  collection 
protocols  for  each  site,  and  preparing  a 
report  outlining  the  data  collection 
design  for  implementation. 

This  program  would  be  implemented 
through  an  interagency  agreement  with 
the  U.S.  Department  of  Labor.  No 
additional  applications  would  be 
solicited  in  fiscal  year  1997. 

Intensive  Community-Based  Aftercare 
Demonstration  and  Technical 
Assistance  Program 

This  initiative  is  designed  to  support 
implementation,  training  and  technical 
assistance,  and  evaluation  of  an 
intensive  community-based  aftercare 
model  in  four  jurisdictions  that  were 
competitively  selected  to  participate  in 
this  demonstration  program.  The  overall 
goal  of  the  intensive  aftercare  model  is 
to  identify  and  assist  high-risk  juvenile 
offenders  to  make  a  gradual  transition 
from  seciire  confinement  back  into  the 
community.  The  Intensive  Aftercare 
Program  (lAP)  model  can  be  viewed  as 
having  three  distinct,  yet  overlapping 
segments:  (1)  prerelease  and  preparatory 
planning  activities  during  incarceration: 
(2)  structured  transitioning  involving 
the  participation  of  institutional  and 
aftercare  staffs  both  prior  to  and 
following  community  reentry;  and  (3) 
long-term  reintegrative  activities  to 
insure  adequate  service  delivery  and  the 
required  level  of  social  control. 

La  fiscal  year  1994,  The  Johns 
Hopkins  University  received  a  multiyear 
grant  to  test  their  intensive  community- 
based  aftercare  model  in  four 


demonstration  sites:  Denver  (Metro). 
Colorado;  Clark  Coimty  (Las  Vegas), 
Nevada;  Camden  and  Newark,  New 
Jersey;  and  Norfolk,  Virginia.  Each  of 
the  four  sites  received  funding  in  fiscal 
year  1996  to  support  program 
implementation.  The  Johns  Hopkins 
University  contracts  with  California 
State  University  at  Sacramento  to  assist 
in  the  implementation  process  by 
providing  training  and  technical 
assistance  and  by  making  OJJDP 
demonstration  fiunds  available  through 
contracts  to  each  of  the  four 
demonstration  sites.  Each  of  the  sites 
has  developed  risk  assessment 
instruments  for  use  in  selecting  high- 
risk  youth  who  need  this  type  of 
intensive  aftercare,  hired  and  trained 
staff  in  the  intensive  aftercare  model, 
identified  existing  and  needed 
community  support  (intervention) 
services,  and  identified  and  collected 
data  necessary  for  the  independent 
evaluation  of  the  intensive  community- 
based  aftercare  program.  In  accordance 
with  a  strong  experimental  research 
design,  each  of  the  sites  uses  a  system 
of  random  assignment  of  clients  to  the 
program.  The  Johns  Hopkins  University 
and  California  State  University  at 
Sacramento  have  provided  continuing 
training  and  technical  assistance  to  both 
administrators/managers  and  line  staff 
at  the  intensive  community-based 
aftercare  sites.  Staff  have  been  fully 
trained  in  the  theoretical  underpinnings 
of  the  lAP  model  and  in  its  practical 
apphcations,  such  as  techniques  for 
identifying  juveniles  appropriate  for  the 
program.  Training  and  technical 
assistance  in  this  model  have  also  been 
available  to  other  States  and  OJJDP 
grantees  on  a  limited  basis. 

In  fiscal  year  1997,  the  sites  will 
continue  to  implement  and  test  the 
aftercare  model.  An  independent 
contractor  is  performing  an  evaluation 
under  a  separate  grant.  The  Johns 
Hopkins  University  will  provide 
ongoing  training  and  technical 
assistance  to  the  four  selected  sites  and 
also  provide  aftercare  technical 
assistance  services  to  jurisdictions 
participating  in  the  OJJDP/Department 
of  the  Interior  Youth  Environmental 
Service  (YES)  initiative,  OJJDP's  six 
SafeFutures  program  sites,  and  other 
programs,  including  the  New  York  State 
Division  for  Youth's  Youth  Leadership 
Academy  in  Albany,  New  York. 

The  LAP  project  will  be  implemented 
by  the  current  grantee.  The  Johns 
Hopkins  University.  No  additional 
applications  will  be  solicited  in  fiscal 
year  1997. 


Evaluation  of  Intensive  Community- 
Based  Aftercare  Demonstration  and 
Technical  Assistance  Program 

The  National  Council  on  Crime  and 
Delinquency  (NCCD)  received  a  3-year 
competitive  fiscal  year  1994  grant  to 
conduct  a  process  evaluation  and  design 
an  impact  evaluation  of  the  Intensive 
Commimity-Based  Aftercare 
Demonstration  and  Technical 
Assistance  Program  at  sites  in  Colorado, 
New  Jersey,  Nevada,  and  Virginia. 
NCCD's  initial  award  funded  the  design 
and  implementation  of  the  process 
evaluation,  the  design  of  an  impact 
evaluation,  and  start-up  data  collection. 
A  report  on  the  process  evaluation  was 
submitted  in  the  spring  of  1996.  Fiscal 
year  1996  funding  enabled  NCCD  to 
begin  the  impact  evaluation.  Because  of 
the  excellent  progress  made  during  the 
first  two  years  on  the  process 
evaluation,  OJJDP  extended  this 
program  for  three  additional  years  to 
allow  sufficient  time  for  completion  of 
the  impact  evaluaticm. 

NCQD  will  use  a  true  experimental 
design  to  answer  the  following  researdi 
questions:  (1)  is  the  nature  of 
supervision  and  services  provided  to 
Intensive  Community-Based  Aftercare 
(LAP)  youth  different  from  that  given  to 
"regular"  jjarolees?;  (2)  does  lAP  have 
an  impact  on  the  subsequent  delinquent 
or  criminal  involvement  of  program 
participants?;  (3)  does  LAP  have  an 
impact  on  the  specific  intermediate 
outcomes  such  as  reduction  of 
Substance  abuse,  improved  peer 
relationships,  improved  self-concept, 
and  reduced  delinquent  or  criminal 
behavior?;  and  (4)  is  LAP  cost-effective? 

The  project  will  be  implemented  by 
the  current  grantee,  NCQ).  No 
additional  appUcations*will  be  soUcited 
in  fiscal  year  1997. 

Interventions  To  Reduce 
Disproportionate  Minority  Confinement 
in  Secure  Detention  and  Correctional 
Facilities  (The  Deborah  Aim  Wysinger 
Memorial  Program) 

In  fiscal  year  1995,  under  a  national 
discretionary  grant  initiative,  OJJDP 
funded  eight  programs  designed  to 
enable  States  to  identify  strategies  to 
eliminate  the  overrepresentation  of 
minorify  juveniles  in  secure  detention 
or  correctional  fedlities,  adult  jails  and 
lockups,  and  other  secure  institutional 
facilities.  One  of  the  eight  awards  was 
made  to  The  Academy,  Inc.,  in 
Columbus,  Ohio,  which  conducted  an 
evaluation  of  the  Franklin  County 
(Ohio)  Juvenile  Court's  efforts  to  reduce 
minority  overrepresentation. 

The  evaluation  focuses  on  three  areas: 
(1)  staff  issues  sudi  as  working 
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conditions,  morale,  and  attitudes  toward 
peers,  supervisors,  administrative  staff, 
and  jurists;  (2)  treatment  issues  related 
to  reducing  minority  overrepresentation; 
and  (3)  broader  implications  for 
research,  particularly  studies  supported 
by  Federal  agencies. 

This  proposed  project  is  an  outgrowth 
of  the  research  begun  in  the  Franklin 
Coiuty  Juvenile  Court.  The  Academy  is 
concluding  the  evaluation  of  a  broad 
range  of  policy  modifications 
undertaken  by  this  court  to  address 
minority  overrepresentation  at  intake 
and  in  its  confinement  facilities.  In  this 
project,  the  proposed  research  would 
shift  the  focus  from  juvenile  court  to  a 
study  of  similar  circumstances 
surrounding  police  policies  and 
decisions  to  refer  some  juveniles  to  the 
courts,  release  others  to  their  parents, 
and/or  divert  still  others  to  community- 
based  programs. 

This  program  would  be  implemented 
by  The  Academy,  Inc.  No  additional 
applications  would  be  solicited  in  fiscal 
year  1997. 

State  Justice  Statistics  Program  for 
Statisticgl  Analysis  Centers 

Through  an  interagency  agreement 
with  the  Bureau  of  Justice  Statistics 
(BJSJ,  OJJDP  proposes  to  contribute 
funds  to  the  BJS  State  Justice  Statistics 
Program  for  Statistical  Analysis  Centers 
(SAC).  The  supplemental  funding 
would  be  offered  to  State  SAC's  to 
encourage  them  to  undertake  studies  of 
juvenile  transfers  to  criminal  court  for 
prosecution  and  youth  gang 
involvement  in  criminal  activity. 

Studies  of  juvenile  transfers  to 
criminal  court  for  prosecution  include 
those  studies  that  monitor  the  flow  of 
cases  involving  juveniles  (by  reason  of 
age  andJoT  offense  and  prior  history) 
into  the  criminal  court  and  may  focus 
on  statewide  or  high-volume  local 
processes,  outcomes,  and  impact  of  the 
decision  to  try  the  case  in  criminal 
court.  Preference  would  be  given  to 
those  studies  that  provide  appropriate 
comparative  samples  with  juveniles 
retained  in  the  juvenile  justice  system 
(or  which  have  the  capability  to 
generate  trends)  and  those  studies  that 
can  and  are  willing  to  collect  data 
currently  being  captured  by  OJJDP's 
studies  of  Juvoiile  Transfers  to  Criminal 
Court. 

The  second  topic  area  proposed  to  be 
supported  is  youth  gang  involvement  in 
violence,  drug  sales,  and  weapons  use 
and  system  response.  This  area  would 
support  studies  that  monitor  trends  in 
such  behavior  (violent  crime,  drug 
markets,  and  weapons  use  and  sales)  by 
youth  gangs;  its  concentration  and 
migration  among  different 


neighborhoods;  and  the  law 
enforcement,  criminal,  and  juvenile 
justice  system  response  to  such 
behavior.  Of  particular  interest  would 
be  studies  that  demonstrate  the  utility  of 
Geographic-Based  Information  Systems 
(CIS)  to  monitor  trends  in  behavior  and 
system  response  spatially. 

No  applications  would  be  solicited  by 
OJJDP  in  fiscal  year  1997.  To  acquire  a 
copy  of  the  BJS  solicitation,  contact  Paul 
White,  State  Justice  Statistics  (SJS) 
Program  Manager,  at  202-307-0771. 
The  deadUne  for  the  first  cycle  of 
applications  to  BJS  is  June  30,  1997. 

Juvenile  Probation  Survey  Research 

Juvenile  probation  is  one  of  the  most 
critical  areas  of  the  juvenile  justice 
system.  However,  there  is  currently  very 
little  information  available  on  juveniles 
on  probation.  We  do  not  know  how 
many  juveniles  are  on  probation,  their 
demographic  characteristics,  their 
offenses,  or  the  conditions  of  their 
probation,  including  length,  residential 
confinement,  electronic  monitoring, 
restitution,  etc.  In  fiscal  year  1996,  this 
project  conducted  survey  research  and 
developed  a  questionnaire  to  collect  this 
important  information.  Because  States 
0{>erate  their  juvenile  probation  systems 
in  very  different  manners,  the  project 
also  examined  how  these  differences 
affected  the  information  collected. 

Also  in  fiscal  year  1996,  OJPP  held 
a  national  meeting  to  assess  the  needs 
and  scope  of  the  future  survey  work  to 
be  undertaken.  The  meeting  included 
probation  officers,  national  experts  in 
juvenile  probation,  and  experts  in  the 
field  of  survey  development. 

In  fiscal  year  1997,  the  project  will 
develop  an  interview  protocol  for 
exploratory  interviews,  conduct 
interviews  in  20  probation  offices 
around  the  country,  develop  an  initial 
data  collection  instrument,  and  provide 
a  plan  for  testing. 

OJJDP  will  provide  second-year 
funding  to  complete  this  research 
through  an  interagency  agreement  with 
the  Bureau  of  the  Census.  No  additional 
applications  will  be  solicited  in  fiscal 
year  1997. 

Performance-Based  Standards  for 
Juvenile  Detention  and  Correctional 
Facilities 

There  is  a  need  to  increase  the 
accountability  of  detention  and 
correctional  agencies,  facilities,  and  staff 
in  performing  their  basic  functions.  The 
development  of  performance-based 
standards  has  emerged  as  a  primary 
strategy  for  improving  conditions  of 
confinement.  This  program  supports  the 
development  and  implementation  of 
performance-based  standards  for 


juvenile  detention  and  corrections.  The 
performance  measures  and  standards 
being  developed  will  address  both 
services  and  the  quality  of  life  for 
confined  juveniles.  They  will  reflect  the 
consensus  of  a  broadly  representative 
group  of  nationtd  organizations  on  the 
mission,  goals,  and  objectives  of 
juvenile  detention  and  corrections. 
OJJDP  plans  to  promote  nationwide 
adoption  and  implementation  of  the 
measures  and  standards  through  a 
future  training  and  technical  assistance 
program. 

In  fiscal  year  1995,  OJJDP  awarded  a 
competitive  18-month  cooperative 
agreement  to  the  Council  of  Juvenile 
Corrections  Administrators  (CJCA)  to 
develop  national  performance-based 
standards  for  juvenile  detention  and 
correctional  facilities.  A  National 
Consortium  of  major  professional  and 
advocacy  organizations  provided 
technical  advice  and  support  in  all 
aspects  of  the  development  and 
implementation  of  the  standards.  The 
project  focused  on  standards  in  ttie 
areas  of:  safety;  security;  order; 
programming,  treatment,  and  education; 
health;  and  justice. 

During  fiscal  year  1996,  project 
working  groups  completed  the  drafting 
of  performance  criteria  and  measures 
and  assessment  tools  for  monitoring 
performance  in  all  substantive  areas.  In 
addition,  all  materials  were  field  tested 
and  revised  as  needed.  A  plan  for 
implementation  was  also  completed. 

In  fiscal  year  1997,  a  complete  set  of 
performance-based  standards  and  a 
measurement  system  will  be  completed, 
along  with  plans  for  an  18-month  period 
of  intensive  demonstration  and  testing 
of  the  performance-based  standards  and 
their  impact  on  juvenile  corrections  and 
detention  programming. 

The  program  would  be  implemented 
in  fiscal  year  1997  by  the  current 
grantee,  CJCA.  No  additional 
applications  would  be  solicited  in  fiscal 
year  1997.  .    ' 

Technical  Assistance  to  Juvenile 
Corrections  and  Detention  (The  James  E. 
Gould  Memorial  Program) 

The  primary  purpose  of  the  Technical 
Assistance  to  Juvenile  Corrections  and 
Detention  project  is  to  provide 
specialized  technical  assistance  to 
juvenile  corrections,  detention,  and 
commiuiity  residential  service 
providers.  The  grantee,  the  American 
Correctional  Association  (ACA),  also 
plans  and  convenes  an  annual  Juvenile 
Corrections  and  Detention  Forum.  The 
Fonmi  provides  an  opportimity  for 
juvenile  corrections  and  detention 
leaders  to  meet  and  discuss  issues, 
problems,  and  solutions  to  emei'ging 
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corrections  and  detention  problems.  The 
ACA  also  provides  workshops  and 
conferences  on  current  and  emerging 
national  issues  in  the  field  of  juvenile 
corrections  and  detention,  writes  and 
solicits  articles  for  professional 
publications,  conducts  surveys,  and 
offers  technical  assistance  through 
document  dissemination.  OJJDP 
awarded  a  fiscal  year  1995  competitive 
grant  to  the  ACA  to  provide  these 
services  over  a  3-year  project  period. 

The  project  will  be  implemented  by 
the  ciurent  grantee,  ACA.  No  additional 
applications  will  be  solicited  in  fiscal 
year  1997. 

Training  for  Juvenile  Corrections  and 
Detention  Management  Staff 

In  fiscal  year  1997,  OJJDP  proposes  to 
continue  its  support  for  the 
development  and  implementation  of  a 
comprehensive  training  program  for 
juvenile  corrections  and  detention 
management  staff  through  a  new 
interagency  agreement  with  the  National 
Institute  of  Corrections  (NIC).  Initiated 
in  1991,  the  program  is  designed  to  offer 
a  core  curriculima  for  juvenile 
corrections  and  detention 
administrators  and  midlevel 
management  personnel  in  such  areas  as 
leadership  development,  management, 
training  of  trainers,  legal  issues,  cultural 
diversity,  the  role  of  the  victim  in 
juvenile  corrections,  juvenile 
programming  for  special  needs 
offenders,  and  management  of  the 
violent  or  disruptive  offender.  In  fiscal 
year  1996,  NIC  conducted  8  training 
seminars,  5  workshops,  and  1  video 
conference  and  made  10  technical 
assistance  awards,  reaching  3,302 
participants. 

In  fiscal  year  1997,  it  is  anticipated 
that  the  project  would  provide  8 
seminars,  2  workshops  at  national 
conferences,  and  1  national  video 
conference  to  reach  a  total  of  6,000 
practitioners.  The  training  would  be 
conducted  at  the  NIC  Academy  and 
regionally.  No*  additional  applications 
would  be  solicited  in  fiscal  year  1997. 

Training  for  Line  Staff  in  Juvenile 
Detention  and  Corrections 

In  fiscal  year  1994,  the  National 
Juvenile  Detention  Association  (NJDA) 
was  awarded  a  competitive  3-year 
project  period  grant  to  establish  a 
training  program  to  meet  the  needs  of 
the  more  than  38,000  line  staff  of 
juvenile  detention  and  corrections 
faciUties.  In  fiscal  year  1996,  NJDA 
developed  and  pilot  tested  the  40-hour 
Corrections  Careworker  Curriculum, 
developed  the  24-hour  Train-the-Trainer 
for  the  Corrections  Careworker 
Curricidum,  conducted  42  separate 


trainings  for  2,700  participants, 
developed  2  new  lesson  plans  in  safety 
and  conflict  resolution,  and  provided 
technical  assistance  to  37  agencies. 

In  fiscal  year  1997,  the  third  year  of 
funding,  NJDA  will  continue  to  offer 
training  to  practitioners,  including  the 
new  Corrections  Careworker  Curriculum 
for  juvenile  corrections  line  staff. 
Additionally,  NJDA  will  deliver  selected 
training  programs  for  juvenile  detention 
and  corrections  line  staff  on  ciurent 
issues. 

This  project  will  be  implemented  by 
the  current  grantee,  NJDA.  No 
additional  applications  will  be  solicited 
in  fiscal  year  1997. 

Training  and  Technical  Support  for 
State  and  Local  Jurisdictional  Teams  To 
Focus  on  Juvenile  Corrections  and 
Detention  Overcrowding 

The  Conditions  of  Confinement: 
Juvenile  Detention  and  Correctional 
Facilities  Research  Report  (1994), 
completed  by  Abt  Associates  under  an 
OJJDP  grant,  identified  overcrowding  as 
the  most  urgent  problem  facing  juvenile 
corrections  and  detention  facilities. 
Overcrowding  in  juvenile  facilities  is  a 
function  of  decisions  and  policies  made 
at  the  State  and  local  levels.  The  trend 
toward  increased  use  of  detention  and 
commitment  to  State  facilities,  which 
has  been  seen  in  many  jurisdictions,  has 
been  reversed  when  key 
decisionmakers,  such  as  the  chief  judge, 
chief  of  poUce,  director  of  the  local 
detention  facility,  head  of  the  State 
juvenile  correctional  agency,  and  others 
who  affect  the  flow  of  juveniles  through 
the  system,  agree  to'  make  decisions 
collaboratively  and  modify  existing 
practices  and  policies.  In  some 
instances,  modification  has  occurred  in 
response  to  court  orders.  Compliance 
with  court  orders  can  be  improved  with 
the  support  of  enhanced  interagency 
communication  and  planning  among 
those  agencies  affecting  the  flow  of 
juveniles  through  the  system. 

In  addressing  the  problem  of 
overcrowded  facilities,  OJJDP 
considered  the  recommendations  of  the 
Conditions  of  Confinement  study 
regarding  overcrowding,  the  data  on 
overrepresentation  of  minority  youth  in 
confinement,  and  other  information  that 
suggests  crowding  in  juvenile  facilities 
is  a  national  problem.  Policymakers  can 
address  this  issue  by  increasing 
capacity,  where  necessary,  or  by  taking 
other  steps  to  control  crowding. 

This  project,  competitively  awarded 
to  the  National  Juvenile  Detention 
Association  (NJDA)  (in  partnership  with 
the  San  Francisco  Youth  Law  Center)  in 
fiscal  year  1994  for  a  3-year  project 
period,  provides  training  and  technical 


assistance  materials  for  use  by  StMe  and 
local  jiuisdictional  teams.  In  fiscal  year 
1995,  the  project  collected  information 
on  strategies  to  control  crowding  and 
prepared  training  and  technical 
assistance  materials.  Based  on  the 
demonstrated  need  for  assistance  and 
related  criteria,  NJDA  selected  three 
jurisdictions  in  fiscal  year  1996 
(Camden,  New  Jersey;  Oklahoma  Qty, 
Oklahoma;  and  the  Rhode  Island 
Juvenile  Corrections  System)  for  onsite 
development,  implementation,  and 
testing  of  procedures  to  reduce 
crowding.  In  fiscal  year  1997,  the  third 
year  of  funding,  the  project  will 
continue  to  provide  training  and 
technical  assistance  to  these  sites, 
complete  the  development  of  technical 
assistance  materials,  and  assess  the 
procedures  used  to  control 
overcrowding. 

This  project  will  be  implemented  by 
the  current  grantee,  NJDA.  No 
additional  applications  will  be  solicited 
in  fiscal  year  1997. 

National  Program  Directory 

In  fiscal  year  1995,  OJJDP  initiated  the 
development  of  a  National  Program 
Directory,  a  national  list  of  all  juvenile 
justice  ofBces,  facilities,  and  programs 
in  the  United  States,  through  the  Bureau 
of  the  Census.  The  Census  Bureau 
developed  a  directory  format  for 
juvenile  detention  and  correctional 
facilities,  which  contains  the  addresses 
and  phone  numbers  of  localities,  names 
and  titles  of  directors,  and  important 
classification  information,  classifies 
facilities  by  the  agency  or  firm  that 
operates  them,  and  lists  the  functions  of 
the  facility.  This  structure  was 
developed  specificsdly  to  provide  OJJDP 
with  the  ability  to  conduct  surveys  and 
censuses  of  juvenile  custody  facilities. 
The  effort  placed  into  developing  this 
structure  also  translated  to  other  areas, 
such  as  a  list  of  juvenile  probation 
offices. 

Beyond  developing  the  computer 
structure,  this  project  developed,  in 
fiscal  year  1996,  the  actual  sampling 
frame  or  address  list.  The  development 
of  complete  frames  for  any  segment  of 
the  juvenile  justice  system  required 
many  different  approaches.  The  Census 
Bureau  used  contacts  with  professional 
organizations  to  compile  a  preliminary 
list  of  juvenile  facilities,  courts, 
probation  offices,  and  programs.  The 
Census  Bureau  will  seek  contacts  in 
each  State  for  further  clarification  of  the 
lists,  following  up  until  a  complete  list 
of  all  programs  of  interest  has  been 
compiled. 

This  program  will  be  continued  in 
fiscal  year  1997  through  an  existing 
interagency  agreement  with  the  Census 
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Bureau.  No  additional  applications  will 
be  solicited  in  fiscal  year  1997. 

A  Comprehensive  fuvenile  Sex  Offender 
Typology 

The  criminal  justice  system  has 
struggled  to  address  issues  related  to 
juvenile  sex  offienders'  dangerousness, 
the  most  appropriate  level  of  placement 
lestrictiveness.  the  potential  for 
rehabiUtation,  assessment  requirements, 
and  intervention  needs.  Efforts  to 
address  these  issues  effectively  have 
been  hampered  by  the  lack  of  an 
emplncally-based  system  for  classifying 
this  heterogeneous  population  into 
meaningful  subgroups.  OJJDP.  in 
collaboration  with  other  Federal 
agencies,  proposes  to  support  a 
competitive  research  project  to  generate 
an  empirically  vahdated  typology  of  the 
juvenile  sex  offender  that  would 
provide  both  the  scientific  basis  for 
understanding  differences  between 
groups  of  juvenile  sex  offenders  and 
direction  to  guide  judicial 
decisionmaking. 

KidsPeace — The  National  Centers  for 
Kids  in  Crisis,  North  America* 

The  purpose  of  this  program  is  to 
provide  children  in  crisis,  specifically 
seriously  disturbed  children  and 
adolescents,  with  Individual  Foster  Care 
(IPC)  in  a  therapeutic  family  setting. 
Fiscal  year  1996  accompUshments 
include  opening  up  the  family  training 
sessions  to  New  Jersey  foster  parents 
and  implementing  outreach  efforts  that 
resulted  in  several  hundred  calls  from 
individuals  interested  in  working  as 
foster  parents.  At  present,  five  famiUes 
are  licensed  and  approved.  Another  10 
famiUes  are  in  various  stages  of  the  10- 
week  training  and  approval  process.  In 
the  near  futiuv,  a  local  television  station 
will  broadcast  a  show  featuring  the 
services  being  offered  through  this 
newly  estabUshed  program  in  Union, 
New  Jersey. 

KidsPeace  will  expand  the  program  in 
fiscal  year  1997  to  additional  sites 
providing  social,  emotional,  and 
educational  growth  and  development  in 
the  children  served;  initial  out-of-home 
placement,  community  reintegration 
from  more  restrictive  residential 
programs,  or  an  alternative  to  failed 
foster  family  placements;  and  intensive 
family  treatment  with  professional 
training,  supervision,  and  ongoing 
support  to  enhance  famiUes'  abiUties  to 
meet  the  needs  of  their  IPC  children. 
The  program  also  involves  and 
challenges  the  family  of  origin  to 
become  active  participants  in  their 
child's  treatment  program  (whenever 
deemed  appropriate  by  the  Courts).  In 
fiscal  year  1997,  KidsPeace  will  develop 


an  outcome-based  research  component 
to  better  define  the  types  of  children 
who  are  best  served  in  the  IPC  program, 
improve  the  services  being  offered,  and 
track  the  progress  of  chilchen  following 
discharge  from  care. 

llie  program  will  be  implemented  by 
the  current  grantee,  KidsPe§ce — The 
National  Centers  for  Kids  in  Crisis, 
North  America.  No  additional 
appUcations  will  be  solicited  in  fiscal 
year  1997. 

The  Bethesda  Day  Treatment  Program 

Bethesda  Day  Treatment  is  a  program 
of  the  Bethesda  Family  Services 
Poxmdation.  OJJDP  began  funding  the 
program  in  fiscal  year  1993  to  establish 
a  program  in  Philadelphia  for  serious 
juvenile  offenders.  The  program  was 
expanded  in  fiscal  year  1995  to  repUcate 
the  Bethesda  model  in  10  national 
jurisdictions.  Since  the  original  grant 
was  made,  the  Foundation  has 
estabUshed  programs  in  17  locaUties. 
There  are  programs  currently  operating 
in  Arizona.  Florida,  Maryland,  New 
Mexico,  New  York,  Oklahoma,  and 
Pennsylvania. 

The  Bethesda  Day  Treatment  Program 
consists  of  comprehensive  community- 
based  activities  designed  to  safely 
reduce  overcrowding  in  secure  facilities, 
provide  treatment  prior  to  adjudication, 
continue  treatment  after  adjudication  or 
after  release  from  secure  treatment,  and 
provide  a  continuum  of  care. 

Replication  sites  receive  technical 
assistance  in  the  development  of  six 
distinct  units  of  program  service: 'day 
treatment  services,  a  prep-school,  drug 
and  alcohol  abuse  treatment,  foster  care, 
family  systems  counseling,  and 
parenting.  Accepting  juveniles  between 
ages  10  and  17,  the  program  uses  18 
different  treatment  modalities, 
intensively  penetrating  the  home,  the 
school,  the  job  site,  and  the  peer  group 
in  order  to  interrupt  antisocial  behavior 
patterns. 

The  site  repUcation  aspect  of  this 
program  would  be  continued  in  fiscal 
year  1997  with  a  continuation  award  to 
enable  the  Bethesda  Family  Services 
Foimdation  to  complete  technical 
assistance  deUvery  to  selected  sites.  No 
additional  appUcations  would  be 
soUcited  in  fiscal  year  1997. 

Interagency  Programs  on  Mental  Health 
and  Juvenile  Justice 

In  October  1996,  OJJDP  convened  a 
Mental  Health/Juvenile  Justice  Working 
Group  to  discuss  the  mental  health 
needs  of  juveniles  and  to  suggest 
funding  priorities  for  OJJDP.  The  Mental 
Health/Juvenile  Justice  Initiative 
addresses  four  of  the  eight  ideas 
generated  by  the  working  group.  These 


areas  include:  (1)  assessing  screening 
instnunents  and  screening  procedures 
to  identify  multi-needs  children, 
adjudicative  competency,  and  other  - 
mental  health  issues;  (2)  examining  the 
effectiveness  of  organizational  structure 
and  how  organizations  deal  with 
providing  mental  health  services  on 
both  a  short-term  and  long-term  basis; 
(3)  examining  the  relationship  between 
mental  health  and  violence  and  co- 
occtirring  disorders;  and  (4)  looking  at 
best  practices  such  as  the  use  of 
common  funding  streams. 

OJJDP  is  interested  in  providing 
support  in  one  or  more  of  these  aieas  in 
fiscal  year  1997  and  requests  input  fit>m 
the  field  on  suggested  priorities, 
activities,  and  program  support. 

Delinquency  Prevention  and 
Intervention 

Training  in  Risk-Focused  Prevention 
Strategies 

OJJDP  will  provide  additional  training 
in  fiscal  year  1997  to  communities 
interested  in  developing  a  risk  and 
protective  factor-focused  delinquency 
prevention  strategy.  This  training 
supports  OJJDP 's  Title  V  Community 
PrevenUon  Grants  Program  and  the 
Comprehensive  Strategy  for  Serious. 
Violent,  and  Chronic  Juvenile  Offenders 
by  providing  the  knowledge  and  skills 
necessary  for  State,  local,  and  private 
agency  officials  and  citizens  to  identify 
and  address  risk  factors  that  lead  to 
violent  and  delinquent  behavior  in 
children.  In  fiscal  years  1994-1996,  this 
training  was  offered  to  all  States, 
territories,  and  the  District  of  Columbia 
that  received  discretionary  grants  from 
OJJDP  to  implement  the  Title  V 
program. 

After  initiating  this  training  program 
in  fiscal  year  1994.  OJJDP  awarded  a 
competitive  contract  with  fiscal  year 
1995  funds  and  continued  the  contract 
in  1996  to  i>erform  ongoing  tasks  and 
provide  prevention  training  in  the 
following  areas:  (1)  orientation  on  risk- 
and  resiliency-focused  prevention 
theories  £md  strategies  for  local 
commimity  leaders;  (2)  identification, 
assessment,  and  addressing  of  risk 
factors;  (3)  development  and  provision 
of  training  of  trainers  in  selected  States 
to  provide  a  statewide  capacity  to  train 
communities  in  risk-focused  prevention; 
and  (4)  provision  of  technical  assistance 
to  States  and  localities  for  needs 
identified  through  implementation  of 
the  Title  V  program. 

These  services  will  be  provided  in 
fiscal  year  1997  through  third-year 
funding  of  the  contract  awarded  to 
Developmental  Research  and  Programs, 
Inc.  A  new  competitive  soUdtation  may 
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be  issued  late  in  fiscal  year  1997  for 
award  in  fiscal  year  1998. 

Youth  Substance  Use  Prevention 
Program  (President's  Crime  Prevention 
Council) 

Due  to  the  urgency  of  the  problem  of 
drug  use  among  juveniles  and  the 
importance  of  having  Federal  agencies 
undertake  collaborative  efforts  to  make 
the  most  efficient  and  effective  use  of 
resources.  OJJDP  has  joined  with  the 
President^  Crime  Prevention  Council 
(PCPC)/in  issuing  a  Notice  of  Funding 
Availability  (NOFA)  for  the  Youth 
Substance  Use  Prevention  Program  and 
the  evaluation  of  that  program.  The 
program  WiU  assist  community-based, 
youth-led,  and  grassroots  organizations 
that  sponsor  activities  designed  to 
combat  youth  drug  and  alcohol  use  and 
provide  an  evaluation  of  the  funded 
programs.  Up  to  $1  milUon  will  be  made 
available  from  PCPC  fimds.  OJJDP  will 
administer  the  program  under  an 
interagency  agreement  with  PCPC. 
Interested  appUcants  for  this  program 
should  obtain  a  copy  of  the  NOFA  from 
the  Juvenile  Justice  Clearinghouse  at 
800/638-8736  or  the  OJJDP  homepage  at 
http://www/ncjrs.org/ojjhome.htm. 

OJJDP  will  also  issue  i  separate, 
competitive  solicitation  to  evaluate  the 
Youth  Substance  Use  PrevenUon 
Program.  The  substance  use  prevenUon 
evaluation  strategy  used  by  the  grantee 
must  be  theory  driven  and  based  on 
sound  research  principles.  Both  a 
process  and  an  outcome  evaluation  will 
be  performed.  The  outcome  evaluation 
would  determine  whether  youth-led 
prevention  programs  are  effective.  The 
process  evaluation  would  define  the 
critical  elements  of  implementing  a 
successful  youth-led  prevention 
program. 

Survey  of  School-Based  Gang 
Prevention  and  Intervention  Programs 

This  program  would  assess  school- 
based  gang  prevention  and  intervention 
programs  to  identify  promising  or 
successful  models  for  national 
demonstration  and  evaluation  or 
repUcation  and  dissemination.  For 
example,  one  type  of  program  of  interest 
is  a  youth  gang  unit  in  the  school  Tlie 
school  youth  gang  unit  serves  as  the  first 
line  of  defense  against  the  problem  of 
gangs.  Some  units  address  gang  crimes 
and  school  rule  violations  citywide. 
Another  program  of  interest  would  be 
entrepreneurial  skills  programs  for 
youth  to  prevent  them  fit>m  staying  in 
gangs.  Exieunples  of  this  type  of  program 
are  found  in  schools  that  develop  stores 
or  gardens  and  train  young  people  in 
marketable  skills,  giving  them  high 


school  or  coUege  credit  for  successfully 
participating  in  the  training. 

OJJDP  proposes  to  issue  a  competitive 
solicitation  for  this  initiative  in  fiscal 
year  1997. 

Youth-Centered  Conflict  Resolution 

Increasing  levels  of  juvenile  violence 
have  become  a  national  concern. 
Violence  in  and  around  school 
campuses  and  conflict  among  juveniles 
in  both  schools  and  neighborhoods  are 
problems  for  school  administrators, 
teachers,  parents,  community  leaders, 
and  the  pubUc.  Although  experts  may 
debate  the  merits  and  impact  of  the 
varied  contributing  factors,  they  would 
agree  that  most  school  curriculums  do 
not  provide  for  the  sjrstematic  teaching 
of  problem-and  conflict-resolving  skills. 

'To  address  this  issue,  OJJDP  awarded 
a  competitive  cooperative  agreement  in 
fiscal  year  1995  for  a  3-year  project 
period  to  the  Illinois  Institute  for 
Dispute  Resolution  (IIDR)  to  develop,  in 
concert  with  other  estabUshed  conflict 
resolution  (CR)  organizations,  a  national 
strategy  for  broad-based  education  and 
training  in  the  use  of  confUct  resolution 
skiUs.  In  support  of  this  task,  IIDR 
conducted  three  regional  conferences 
based  on  a  joint  pubUcation  developed 
by  the  Departments  of  Justice  and 
Education.  IIDR  also  provided  technical 
assistance  and  disseminated 
information  about  CR  programs  to 
individuals,  organizations,  and 
communities. 

In  fiscal  year  1997,  the  project  will 
conduct  additional  training  sessions  as 
part  of,  or  in  conjunction  with. 
established  meetings  or  conferences  of 
national  educational,  justice,  and  youth- 
serving  organizations.  IIDR  will  also 
develop  a  training  manual  and  provide 
training  in  CR  education  to 
administrators;  school  staff;  and  youth, 
parents,  and  staff  associated  with  arts- 
based  programs  few  at-risk  youth.  The 
arts  component  is  funded  by  the 
National  Endowment  for  the  Arts. 

The  project  will  be  implemented  by 
the  ciurent  grantee,  mpR.  No  additional 
applications  will  be  soUcited  in  fiscal 
year  1997. 

Teens,  Crime,  and  the  Commuiuty: 
Teens  in  Action  in  the  90s* 

This  continuation  program  is 
conducted  by  the  National  Crime 
Prevention  Council  (NCPC)  in 
partnership  with  the  National  Institute 
for  Qtizen  Education  in  the  Law 
(NICEL).  Teens  in  Action  in  the  90s  is 
a  special  appUcation  of  the  Teens, 
Crime,  and  Community  (TCC)  program 
that  operates  on  the  premise  that  teens, 
who  are  disproportionately  the  victims 
of  crimes,  can  contribute  to  improving 


their  schools  and  communities  through 
a  broad  array  ef  activities. 

During  fiscal  year  1996,  the  TCC 
Program  expanded  through  five  regional 
expansion  centers  located  in  New 
England,  the  Mid-Atlantic  States,  the 
Mid-South,  the  Deep  South,  and  the 
Pacific  Northwest  Coast.  These  TCC 
projects  utilized  Boys  and  Girls  Clubs  of 
America  and  their  affiUates  to  become 
partners  in  TCC  efforts  in  these  regions. 

More  than  5,000  teachers,  social 
service  providers,  juvenile  justice 
professionals,  law  enforcement  officers, 
and  other  community  leaders 
participated  in  intensive  training  to  help 
sites  implement  the  TCC  curriculum  in 
their  communities.  More  than  1,000 
individuals  benefited  frtHn  technical 
assistance,  materials,  and  consultation 
regarding  TCC  in  areas  of  program 
implementation,  fund  development,  and 
networking  opportunities.  In  addition, 
NCPC  and  NICEL  mitiated  the 
implementation  of  the  National  Teens, 
Crime,  and  the  Conununity  Program  in 
the  six  SafeFutures  sites.  In  fiscal  year 
1997,  TCC  will  be  implemented  in 
additional  sites  throughout  the  country.  - 

The  program  will  be  implemented  by 
the  cxuxent  grantee,  NCPC.  No 
additional  applications  will  be  soUcited 
in  fiscal  year  1997. 

Law-Related  Education  (LRE)* 

The  national  Law-Related  Education 
(LRE)  Program,  Youth  for  Justice, 
includes  5  coordinated  LRE  projects  and 
programs  operating  in  48  States  and  4 
non-State  jurisdictions.  Youth  for 
Justice  provides  training  and  technical 
assistance  to  State  and  local  school 
jurisdictions  that  are  designed  to 
achieve  the  institutionalization  of 
quaUty  LRE  programs  for  at-risk 
juveniles.  The  major  components  of  the 
program  are  coordination  and 
management,  training  and  technical 
assisttmce,  assistance  to  local  program 
sites,  pubUc  information,  and  program 
development  and  assessment.  In  1996. 
the  Youth  for  Justice  program  continued 
to  provide  materials,  training,  and 
tnrhniral  assistance  to  its  national 
network  of  statewide  LRE  centers  and 
sponsored  youth  summits  in  more  than 
40  States.  "The  focus  of  the  program 
diuing  fiscal  year  1997  will  be  to 
continue  linldng  LRE  to  violence 
reduction  efforts  and  to  involve  program 
participants  in  finding  solutions  to 
juvenile  violence.  Planned  activities  for 
fiscal  year  1997  include  a  national 
teleconference  and  dissemination  of 
information  about  special  appUcations 
of  LRE  developed  for  high-risk  segments 
of  the  population  (middle  school 
students  and  teen  parents).  Youth  for 
Justice  will  also  produce  and 
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disseminate  a  technical  assistance 
compendium  of  LRE  research  and  hest 
practices. 

This  program  will  be  implemented  by 
the  current  grantees,  the  American  Bar 
Association,  the  Center  for  Qvic 
Education,  the  Qmstitutional  Rights 
Foundation,  the  National  Institute  for 
Qtizen  Ekiucation  in  the  Law,  and  Phi 
Alpha  Delta.  No  additional  apphcations 
will  be  sohdted  in  fiscal  year  1997. 

Communities  In  Schools — Federal 
Interagency  Partnership 

This  program  is  a  continuation  of  a 
national  school  dropout  prevention 
model  developed  and  implemented  by 
Communities  In  Schools.  Inc.  (CIS).  QS, 
Inc..  provides  training  and  technical 
assistance  to  CIS  programs  in  States  and 
local  communities,  enabling  them  to 
adapt  and  implement  the  CIS  model. 
The  model  brings  social,  employment, 
mental  health,  drug  prevention, 
entrepreneurship,  and  other  resources  to 
high-risk  youth  and  their  families  in  the 
school  setting.  Where  QS  State 
organizations  are  established,  they 
assvune  primary  responsibility  for  local 
program  repUcation  during  the  Federal 
Interagency  Partnership. 

The  Federal  Interagency  Partnership 
program  is  based  on  the  following 
strategies:  (1)  to  enhance  CIS.  Inc.. 
training  and  technical  assistance 
capabilities;  (2)  to  enhance  the 
organization's  capability  to  introduce 
selected  initiatives  to  CIS  youth  at  the 
local  level;  (3)  to  enhance  the  CIS.  Inc.. 
information  dissemination  network 
capabiUty;  and  (4)  to  enhance  the  QS. 
Inc..  capabihty  to  network  with  Federal 
agencies  on  behalf  of  State  and  local  CIS 
programs. 

Fiscal  year  1996  accomplishments 
imder  the  Federal  Interagency 
Partnership  include  the  following:  (1) 
continued  support  and  expansion  of  the 
as  Youth  Entrepreneurial  Project, 
including  16  student-run 
entrepreneurship  programs;  (2) 
expansion  of  a  consulting  program 
consisting  of  a  pool  of  QS  State  and 
local  program  directors  and  other 
experts  to  support  programs  that 
include  community  collaboration, 
strategic  planning,  and  working  with  at- 
risk  youth;  (3)  production  and 
distribution  of  two  issues  of  Facts  You 
Can  Use:  Seeds  of  Help,  a  technical 
publication  concentrating  on  functional 
areas  of  importance  to  local  QS 
programs  and  the  sponsors  of  the 
Federal  Interagency  Partnership;  and  (4) 
a  3-day  training  session  featuring 
presentations  from  Federal  agencies  on 
the  financial  and  programmatic 
resources  available  through  their 
Departments. 


Fiscal  year  1997  proposals  include: 
(1)  provide  continuing  training  and 
technical  assistance  on  family 
strengthening  and  parent  participation 
initiatives  that  will  expand  and  enhance 
CIS  family  service  activities;  (2)  offer 
and  provide  training  and  technical 
assistance,  as  requested,  to  the  six 
SafeFutxues  sites;  (3)  work  with  groups 
identified  by  the  U.S.  Department  of 
CoDunerce  to  continue  to  support  the 
development  of  a  QS  program  serving  a 
Native  American  community  in  Rapid 
City,  South  Dakota;  (4)  support  the 
continued  expansion  of  the  QS  Youth 
Entrepreneurship  initiative;  (5)  update 
and  produce  the  pubUcation  CIS:  A 
History  of  Partnership  and  produce  and 
distribute  the  CIS  Facts  You  Can  Use 
technical  bulletin  quarterly;  (6)  continue 
to  identify  violence  prevention  and  gang 
prevention  programs  appropriate  for  use 
by  the  QS  network;  and  (7)  continue  to 
incorporate  evaluated  family 
strengthening  programs  in  the  Facts  You 
Can  Use  technical  bulletin  and  the 
Federal  Products  Showcase. 

The  Federal  Interagency  Partnership 
program  is  jointly  funded  by  OJJDP  and 
the  Department  of  Conunerce  under  an 
OJJDP  grant.  The  program  would  be 
implemented  by  the  current  grantee. 
Communities  In  Schools,  Inc.  No 
additional  applications  would  be 
solicited  in  fiscal  year  1997. 

The  Congress  of  National  Black 
Churches:  National  Anti-Drug  Abuse/ 
Violence  Campaign  (NADVC) 

OJJDP  proposes  to  continue  to  fund 
the  Congress  of  National  Black 
Churches'  (CNBC)  national  public 
awareness  and  mobilization  strategy  to 
address  the  problem  of  juvenile  drug 
abuse  and  violence  in  targeted 
communities.  The  goal  of  the  CNBC 
national  strategy  is  to  summon,  focus, 
and  coordinate  the  leadership  of  the 
black  religious  community,  in 
cooperation  writh  the  Department  of 
Justice  and  other  Federal  agencies  and 
organizations,  to  mobilize  groups  of 
community  residents  to  combat  juvenile 
drug  abuse  and  drug-related  violence. 

Tne  campaign  now  operates  in  37  city 
alliances,  having  grown  from  5  original 
target  cities.  The  smallest  of  these 
alUances  consists  of  6  churches  and  the 
largest  has  135  chiutdies.  The  NADVC 
program  involves  approximately  2,220 
clergy  and  affects  1.5  milUon  youth  and 
the  adults  who  influence  their  lives. 
NADVC  also  provides  technical  support 
to  four  statewide  religious  coalitions. 

As  a  result  of  NAD  vC's  technical 
assistance  and  training  workshops, 
project  sites  have  been  able  to  leverage 
more  than  $2  million  in  private  and 
government  funding. 


NADVC  has  contributed  to  the 
planning  and  presentation  of  numerous 
technical  assistance  and  training 
conferences  on  violence  and  substance 
abuse  prevention  and  produced  a 
National  Training  and  Site  Development 
Guide  and  a  video  to  assist  sites  in 
implementing  the  NADVC  model. 

In  addition,  in  fiscal  year  1996, 
NADVC  became  a  partner  in  the 
Education  Development  Center's  (EDC) 
Juvenile  Hate  Crime  Initiative.  NADVC 
used  EDC's  hate  crime  curriculum  to 
focus  on  prevention  through  the 
networks  and  resources  in  the  faith 
community  to  address  the  impact  and 
roles  of  juveniles  and  youth  in  engaging 
in  and  preventing  hate  crimes.  NADVC 
is  currently  providing  training  and 
technical  assistance  in  South  Carolina, 
the  location  of  the  majority  of  the  recent 
church  burnings  in  the  United  States. 

The  proposed  expansion  of  activities 
in  fiscal  year  1997  would  be 
accomplished  through  NADVC's 
Regional  Hate  Crime  Prevention 
Initiative,  the  Campaign's  model  for 
anti-drug/violence  strategies,  and 
NADVC's  faith  community  network. 

The  program,  which  would  continue 
to  expand  to  new  sites  in  fiscal  year 
1997  and  enhance  efforts  to  address  hate 
crime  and  family  violence  intervention 
issues,  would  be  implemented  by  the 
current  grantee,  CNBC.  No  additional 
applications  would  be  solicited  in  fiscal 
year  1997. 

Risk  Reduction  Via  Promotion  of  Youth 
Development 

Risk  Reduction  Via  Promotion  of 
Youth  Development,  located  in  South 
Carolina,  is  a  large-scale  prevention  trial 
involving  hundreds  of  children  and 
several  elementary  schools  located  in 
lower  socioeconomic  neighborhoods  of 
Columbia.  South  Carolina.  This  program 
is  the  result  of  an  interagency  agreement 
with  the  National  Institute  of  Mental 
Health  (NIMH).  The  Centers  for  Disease 
Control  and  Prevention  and  the  National 
Institute  on  Drug  Abuse  have  also 
provided  funding  for  the  program. 

The  trial  involves  a  large-scale  project 
designed  to  promote  coping-competence 
and  reduce  risk  for  conduct  problems, 
substance  use,  and  school  failure 
beginning  in  early  elementary  school. 
Interventions  include  a  classroom 
program,  a  schoolwide  conflict 
management  program,  peer  social  skills 
training,  and  home-based  family 
progranmiing.  The  sample  includes 
African  American  and  Caucasian 
children  attending  schools  located  in 
lower  income  neighborhoods.  There  is  a 
sample  of  high-risk  children  (showing 
early  aggressive  behavior  at  school 
entry)  and  a  second  sample  of  lower  risk 
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children  (residing  in  sodoeconomically 
disadvantaged  neighborhoods).  The 
interventions  begin  in  first  grade,  and 
children  are  followed  longitudinally 
throughout  the  5  years  of  the  project.  A 
major  goal  is  to  reduce  the  development 
of  conduct  problems,  aggression,  and 
subsequent  delinquency  and  violence. 
The  project  also  seeks  to  alter  home  and 
school  climates  in  order  to  reduce  risk 
for  adverse  outcomes  and  to  promote 
positive  youth  development. 

This  program  would  be  implemented 
through  a  fund  transfer  to  NIMH  under 
an  interagency  agreement.  No  additional 
apphcations  woilld  be  soUcited  in  fiscal 
year  1997. 

Community  Anti-Drug  Abuse  Technical 
Assistance  Voucher  Project 

Through  the  Community  Anti-Drug 
Abuse  Technical  Assistance  Voucher 
Project,  the  National  Center  for 
Neighborhood  Enterprise  (NCNE) 
awards  vouchers  to  grassroots 
organizations  to  purchase  technical 
assistance  and  training  to  effectively 
address  the  problem  of  juvenile  drug 
abuse. 

As  a  result  of  a  large  number  of 
incoming  apphcations,  NCNE  has 
established  a  clearinghouse  featuring 
1,224  promising  and  proven  anti-drug 
programs.  They  are  part  of  the  NCNE 
National  Clearinghouse  of  Youth  Anti- 
Drug  Abuse  Programs.  Twenty-nine 
organizations  received  voucher  awards 
totaling  $62,000  in  fiscal  year  1996. 
Awards  ranged  from  $1,000  to  $10,000 
per  site. 

The  impact  of  technical  assistance 
vouchers  includes  enhanced 
organizational  visibility,  larger  grant 
awards  for  indigenous  groups,  and 
expanded  and  increased  services 
resulting  from  technical  assistance  in 
program  development  and  staff  training. 
In  addition  to  awarding  vouchers  for 
technical  assistance,  NCNE  provides 
technical  assistance  to  appUcants 
regarding  the  development  of  their 
mission,  goals,  and  objectives. 

The  Community  Anti-Drug  Abuse 
Technical  Assistance  Voucher  Project 
would  be  implemented  by  the  current 
grantee.  NCNE.  No  additional 
applications  would  be  sohcited  in  fiscal 
year  1997. 

Training  and  Technical  Assistance  for 
Family  Strengthening  Programs 

Prevention,  early  intervention,  and 
effective  crisis  intervention  are  critical 
elements  in  a  community's  family 
support  system.  In  many  communities, 
one  or  more  of  these  elements  may  be 
missing  or  programs  may  not  be 
coordinated.  In  addition,  technical 
assistance  and  training  are  often  not 


available  to  community  organizations 
and  agencies  providing  family 
strengthening  services.  In  response, 
OJJDP  awarded  a  3-year  competitive 
cooperative  agreement  in  fiscal  year 
1995  to  the  University  of  Utah's 
Department  of  Health  and  Education  to 
provide  training  and  technical 
assistance  to  communities  interested  in 
estabUshing  or  enhancing  a  continuum 
of  fomily  strengthening  efforts.  In  the 
first  program  year,  the  grantee  drafted  a 
Uteratiire  review  and  simimaries  of 
exemplary  programs;  conducted  a 
national  search  for,  rated,  and  selected 
family  strengthening  models;  planned  2 
regional  training  conferences  to 
showcase  the  selected  exemplary  and 
promising  family  strengthening 
programs;  convened  the  first  conference 
for  250  attendees  in  Salt  Lake  City, 
Utah;  and  developed  an  appUcation 
process  for  sites  to  receive  followup 
training  on  specific  program  models.  In 
fiscal  year  1997,  the  grantee  will 
complete  the  literature  review  and 
model  program  summaries:  convene  the 
second  regional  conference  in 
Washington,  D.C.;  conduct  program- 
specific  workshops;  produce  user  and 
training-of-trainers  guides;  and 
distribute  videos  of  several  family 
strengthening  workshops. 

This  program  will  continue  to  be 
implemented  by  the  ciirrent  grantee,  the 
University  of  Utah's  Department  of 
Health  and  Education.  No  additional 
applications  will  be  soUcited  in  fiscal 
year  1997. 

Training  and  Technical  Assistance  To 
Promote  Teen  Court  Programs 

OJJDP  considers  teen  courts,  also 
called  peer  courts,  to  be  a  promising 
mechanism  for  holding  juvenile 
offenders  accountable  for  their  actions 
while  promoting  avenues  for  positive 
youth  development.  Teen  courts  are 
included  as  a  promising  early 
intervention  program  in  OJJDP's 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile  Offenders. 

To  encourage  the  use  of  teen  court 
programs  to  address  problems 
associated  with  delinquency,  substance 
abuse,  and  traffic  safety,  OJJDP  provided 
funding  in  fiscal  year  1996  to 
supplement  the  existing  Teen  Court 
Programs  Project  of  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  of  the  U.S.  Department  of 
Transportation.  The  NHTSA  grant  was 
awarded  in  fiscal  year  1994  for  a  3-year 
project  period  to  the  American 
Probation  and  Parole  Association 
(APPA)  to  develop  a  teen  court  guide 
and  provide  training  and  technical 
assistance  to  develop  or  enhance  teen 
court  programs.  This  existing  NHTSA 


grant  and  OJpP's  fiscal  year  1996  fimds 
supported  the  development  of  the  joint 
pubUcation  Peer  Justice  and  Youth 
Empowerment:  An  Implementation 
Guide  for  Teen  Court  Programs  and 
additional  technical  assistance  to  three 
selected  sites.  Technical  assistance  to 
develop  or  enhance  teen  courts  was 
provided  to  Lane  and  Deschuttes 
Counties  in  Oregon;  Minnesota 
Planning,  Inc..  in  St.  Paul,  Minnesota; 
and  the  Orange  County  Teen  Court 
Program  in  Orlando,  Florida.  The 
additional  funds  from  OJJDP  enabled 
APPA  to  provide  more  onsite  assistance 
to  each  of  the  three  agencies  in  the  areas 
of  identifying  problems  and  overcoming 
barriers. 

The  national  response  to  the  training 
and  technical  assistance  and  to  the 
Guide  has  been  enthusiastic.  NHTSA 
and  OJJDP  have  received  numerous 
requests  to  provide  additional  training 
seminars  and  technical  assistance  based 
on  the  Guide.  In  fiscal  year  1997.  OJJDP 
proposes  to  provide  funding  to  NHTSA 
through  an  interagency  agreement  to 
supplement  the  existing  grant  with 
APPA.  This  would  enable  APPA  to 
provide  six  intensive  training  seminars 
and  site-specific  technical  assistance  to 
three  additional  sites  in  fiscal  year  1997. 
The  seminars  would  each  cover  2^/z 
days  of  intensive  training  that  is 
accredited  by  APPA  for  1  Vz  continuing 
education  units  to  help  maintain 
certification  or  for  employment  or 
school  requirements.  Technical 
assistance  would  be  provided  to  three 
selected  jurisdictions  with  site-specific 
strategic  planning  for  the  program 
organizers  on  developing, 
implementing,  or  enhancing  teen  court 
programs.  To  be  eUgible  for  technical 
assistance,  recipients  need  to  have 
completed  an  APPA  teen  court  training 
seminar.  A  request  for  proposals  would 
be  sent  to  the  six  training  seminar 
participants  and  to  participants  who 
completed  earUer  teen  court  training 
seminars  held  by  APPA.  Site  selection 
for  the  training  and  technical  assistance 
would  be  determined  by  APPA  project 
staff  virith  input  and  approval  from 
OJJDP  and  NHTSA. 

This  project  would  be  implemented 
by  the  current  NHTSA  grantee.  APPA. 
No  additional  apphcations  would  be 
solicited  in  fiscal  year  1997. 

Evaluation  of  Teen  Courts 

Teen  courts  constitute  one  approach 
to  reducing  underage  drinking,  impaired 
driving,  and  other  problem  behaviors  of 
youth  such  as  shoplifting  and 
vandaUsm.  Teen  courts  emphasize 
concepts  such  as  accountabiUty, 
positive  peer  influence,  competency 
development,  and  youth  empowerment 
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and  involvement.  Teen  court  programs 
offer  jurisdictions  a  potential  means  for 
holding  youthful  offenders  accountable 
for  problem  behaviors,  including  those 
for  which  they  previously  may  have 
received  little  or  no  intervention. 

In  fiscal  year  1997,  OJJDP  proposes  to 
begin  an  evaluation  of  teen  court 
programs  oirrently  imderway  in 
communities  across  the  country.  During 
this  initial  phase,  OJJDP  would  award  a 
competitive  grant  to  develop  a  strategy 
for  selecting  programs  that  have  a  sound 
theoretical  foundation  and  are 
structured  to  support  a  rigorous 
evaluation  that  would  help  to  refine  that 
program  model.  This  program  would 
encourage  a  collaborative  research 
approach  between  practitioners  and 
researchers.  Upon  determination  of  the 
evaluation  potential  of  the  identified 
sites,  OJJDP  would  support  a  full 
process  and  impact  evaluation  of  these 
programs  in  subsequent  fiscal  years. 

Henry  Ford  Health  System 

The  Henry  Ford  Health  System 
(HFHS)  Center  has  developed  and 
initiated  a  program  in  Detroit  with  fiscal 
year  1995  and  1996  OJJDP  funds  that 
serves  the  Northern  High  School 
attendance  area,  including  seven 
elementary  schools  and  two  middle 
schools  that  serve  as  feeder  schools  for 
Northern  High  School.  Michigan 
Formula  Grants  Program  funds  assisted 
in  this  effort.  The  underlying  objective 
of  the  program  is  the  reduction  of  gang 
and  community  violence  among 
children  attending  these  Detroit  schools. 
The  program  is  designed  to  identify 
individuals  at  moderate  to  high  risk  of 
violence,  assess  the  needs  of  the  target 
population  of  youth  and  the  resources 
available  in  the  community  to  deal  with 
those  needs,  coordinate  conununity 
resources  to  create  comprehensive 
violence  reduction  programs,  and 
evaluate  the  efficacy  of  component 
programs  and  the  initiative  as  a  whole. 
Evaluation  would  be  based  on  the 
project's  effect  on  reducing  the 
incidence  of  specific  violent  acts,  in 
both  school  and  community  settings. 

Five  health  centers  were  opened  in 
1996.  The  staff  include  a  physician 
assistant,  nurse  practitioners,  social 
workers,  medical  assistants,  and 
receptionists.  Along  with  analysis  of 
crime  and  health  data  from  the  past  2 
years  in  the  target  area,  surveys  were 
conducted  in  six  of  the  school's  areas. 
The  health  education  programs  were 
created  in  direct  response  to  needs 
identified  by  community  surveys  and  an 
overall  evaluation  of  community 
resources.  In  fiscal  year  1997,  this 
program  would  implement  centers  in 
the  remaining  school  sites  and 


strengthen  the  multiple  component 
activities  in  each  school  such  as 
community  patrols,  tutoring,  drama, 
peer  education,  and  substance  abuse 
prevention. 

This  program  would  be  implemented 
by  the  current  grantee,  HFHS.  No  new 
applications  would  be  soUcited  in  fiscal 
year  1997. 

Angel  Gate  Academy* 

hi  fiscal  year  1997,  OJJDP  will  fond 
the  Angel  Gate  Academy,  a  4-week 
residential  program  jointly  developed 
by  the  California  National  Guard  (CNG), 
which  runs  the  program,  and  the  Los 
Angeles  Unified  School  District 
(LAUSD),  which  recruits  and  refers 
high-risk  youth  and  provides  both 
teachers  for  the  camp  and  reintegration 
support  when  the  youth  return  to  their 
respective  schools. 

Targeted  youth  are  between  11  and  14 
years  of  age  and  are  referred  to  the 
program  by  the  LAUSD  because  they  are 
exhibiting  various  high-risk  behaviors. 
Their  participation  is  voluntary,  and 
parents  are  actively  involved  in  the 
referral  decision  and  in  participating 
with  staff  during  the  reintegration 
program.  All  of  the  children  are  part  of 
the  IMPACT  counseling  program  that  is 
supported  by  Drug-Free  Schools  and 
^immunities  funding  from  the  U.S. 
Department  of  Education. 

The  camp  is  located  on  a  National 
Guard  facility  near  San  Luis  Obispo, 
Cahfomia.  At  the  camp,  the  youth  learn 
discipline  and  leadership  skills  and 
participate  in  an  educational  program  at 
nearby  Cuesta  College.  The  youth  spend 
most  of  the  day  in  the  education 
program,  where  they  participate  in  a 
curriculum  that  teaches  critical  thinking 
skills,  science,  and  math.  Additional 
educational  experiences  in  writing  and 
Uteracy  are  provided  by  the  assigned 
LAUSD  teadiers.  Other  modules 
provided  under  the  curriculum  jointly 
developed  by  the  CNG  and  LAUSD 
include  physical  fitness  training, 
leadership  training  through  drill  and 
ceremony,  self-discipline,  team 
building,  IMPACT  counseling,  and 
enrichment  activities. 

It  is  anticipated  that  up  to  460  youth 
will  participate  in  the  7  camps  during 
this  9-  to  10-month  program.  When  they 
return  to  their  schools,  they  will  again 
engage  in  the  intensive  IMPACT 
counseling  program  and  their  parents 
will  be  provided  the  opportimity  to 
participate  in  parenting  classes  by  the 
LAUSD. 

No  additional  apphcations  will  be 
solicited  in  fiscal  year  1997. 


Suffolk  County  PAL  (Police  Athletic 
League)* 

The  Suffolk  Coimty  Police  Athletic 
League  Program  provides  recreational 
and  athletic  programs  to  hundreds  of 
children  in  Suffolk  County,  New  York. 
The  youth  are  coached  by  poUce 
volunteers  from  the  surrounding  area. 
With  this  OJJDP  grant,  the  Suffolk 
Coimty  PAL  will  expand  its  program 
over  a  2-year  period  to  increase  the 
number  of  youtii  who  participate;  add  a 
mentoring/tutoring  component  that  will 
recruit  law  enforcement,  business,  and 
commimity  leaders  to  mentor  the  youth; 
and  fund  an  impact  evaluation  of  the 
program.  This  2-year  effort  will  result  in 
serving  at  least  400  new  children  each 
year. 

This  program  will  be  implemented  by 
Suffolk  County  PAL.  No  additional 
applications  will  be  solicited  in  fiscal 
year  1997. 

Do  The  Write  Thing 

A  program  of  the  National  Campaign 
to  Stop  Violence,  the  Do  The  Write 
Thing  program  was  founded  in  1994. 
The  program  approach  is  to  encourage 
at-risk  youth  to  write  about  the  violence 
and  drugs  in  their  neighborhoods  and 
lives,  to  identify  solutions,  and  commit 
to  a  personal  course  of  action  to  reduce 
violence.  The  program  focuses  on  youth 
ages  12-14,  offering  them  a  therapeutic 
way  to  deal  with  the  violence  that 
surrounds  them. 

Do  The  Write  Thing  began  as  a  local 
project  in  Washington,  D.C.  In  1996,  the 
program  expanded  to  10  cities,  with  300 
middle  schools  and  5,000  children 
participating.  Participating  cities  are 
Washington,  D.C;  Atlanta,  Georgia; 
Chicago,  Illinois;  Detroit.  Michigan; 
Houston,  Texas;  Los  Angeles,  California; 
Las  Vegas,  Nevada;  Miami,  Florida;  New 
York,  New  York;  and  Philadelphia, 
Pennsylvania.  The  program  received 
soUd  support  fi'om  mayors,  police 
chiefs,  judges,  prosecutors,  school 
superintendents,  and  other  community 
leaders.  With  corporate  and  government 
support,  including  OJJDP,  Do  The  Write 
Thing  was  able  to  compile  and 
distribute  a  publication  of  winning 
essays  and  sponsor  a  national 
recognition  ceremony  in  Washington, 
D.C. 

hi  fiscal  year  1997  OJJDP  proposes  to 
assist  the  program  to  expand  the  project 
within  the  ten  existing  sites  and  begin 
the  process  of  expanding  to  new  sites 
for  the  1997-98  school  year.  The  Do  The 
Write  Thing  program  would  be 
implemented  by  the  National  Campaign 
to  Stop  Violence.  No  additional 
apphcations  would  be  soUcited  in  fiscal 
year  1997. 
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Child  Abnae  and  Neglect  and 
Dependency  Courts 

Permanent  Families  for  Abused  and 
Neglected  CMdren  * 

This  is  a  national  project  to  prevent 
unnecessary  foster  care  placement  of 
abused  and  neglected  children,  reunify 
the  famihes  of  children  in  care,  and 
provide  permanent  adoptive  homes 
when  reunification  is  impossible.  The 
purpose  is  to  ensiire  that  foster  care  is 
used  only  as  a  last  resort  and  as  a 
temporary  solution.  Accordingly,  the 
project  is  designed  to  make  certain  that 
government's  responsibiUty  to  children 
in  foster  care  is  acknowledged  by 
appropriate  disciplines.  Project 
activities  include  national  training 
programs  for  judges,  social  service 
personnel,  citizen  volunteers,  and 
others  under  the  "reasonable  efforts" 
provision  of  the  Social  Security  Act,  as 
amended,  42  U.S.C.  §671(a)(15); 
training  in  selected  States;  and 
implementation  of  a  model  guide  for 
risk  assessment. 

The  project  is  implemented  by  the 
National  Coimcil  of  Juvenile  and  Family 
Court  Judges  (NCJFCJ).  Under  this 
project,  NCJFCJ  also  provides  technical 
assistance  to  help  communities  improve 
handling  of  child  abuse  and  neglect 
cases  and  supports  replication  of  the 
model  court  improvement  programs  in 
selected  jurisdictions. 

During  the  past  project  year,  31  State 
and  national  training  programs  were 
held.  NCJFCJ  also  implemented  a  new 
program  to  divert  famihes  from  the 
court  system  through  arbitration  under 
court  supervision  in  a  number  of  courts, 
using  private  funding  sources.  The  court 
diversion  project  and  efforts  to  improve 
dependency  court  administration, 
documented  in  the  pubUcation  Resource 
Guidelines:  Improving  Court  Practice  in 
Abuse  and  Neglect  Cases,  were 
incorporated  into  training  under  this 
project.  NCJFCJ  also  worked  closely 
with  allied  national  organizations, 
including  the  National  Association  of 
PubUc  Child  Welfare  Administrators, 
the  Association  of  Interstate  Compact 
Administrators,  and  the  National  Court 
Appointed  Special  Advocate 
Association,  to  coordinate  and  leverage 
efforts  to  improve  permanency  plaiming 
for  children.  A  key  activity  was  the 
development  of  a  curriculum  to  train 
judges  and  compact  administrators  on 
the  new  regulations  regarding  interstate 
placement. 

With  fiscal  year  1997  fimds,  NCJFCJ 
will  continue  and  expand  its  training 
and  technical  assistance  efforts,  update 
the  permanency  planning  curriculum, 
and  strengthen  and  establish  new 
linkages  with  aUied  organizations.  The 


project's  purpose  remains  focused  on 
improving  the  abiUty  pf  the  dependency 
courts  and  related  systems  to  make 
timely  and  informed  decisions  on 
placement  for  children  and  adolescents. 

'Hie  Permanent  Famihes  for  Abused 
and  Neglected  Children  program  will  be 
implemented  by  the  current  grantee, 
NCJFCJ.  No  additional  apphcations  will 
be  sohdted  in  fiscal  year  1997. 

Parents  Anonymous,  Inc.  * 

Parents  Anonymous,  Inc.  (PA) 
estabhshes  groups  and  adjiinct  programs 
that  respond  to  ihe  needs  of  binihes 
through  a  mutual  support  model  of 
parents  and  professionals  sharing  their 
expertise  and  their  belief  in  each 
individual's  ability  to  grow  and  change 
in  ways  that  create  caring  and  safe 
environments  for  themselves  and  their 
children,  hi  fiscal  year  1994,  OJJDP 
supported  PA  to  enhance  its  mission  to 
prevent  child  abuse  and  neglect  by 
developing  a  new  capabihty  within  the 
PA  network  to  address  the  needs  of 
high-risk,  inner-city,  and  Native 
American  populations. 

As  a  result  of  OJJDP  funding,  PA  has 
developed  and  maintained  40  new 
groups  serving  famiUes  of  color  in  high- 
risk  neighborhoods  and  on  reservations 
in  12  States.  In  fiscal  year  1996,  PA 
produced  extensive  technical  assistance 
materials  through  two  national 
teleconferences  for  several  himdred 
participants  on  Successful  Parents 
Anonymous  Groups  in  Prisons  and 
Promoting  Effective  Parent  Leadership 
and  conducted  two  regional  conferences 
in  Phoenix  and  Atlanta  providing 
training  to  develop  and  maintain  PA 
programs.  PA  also  pubUshed  and 
distributed  nationwide  16,000  copies  of 
Innovations,  the  PA,  Inc.,  newsletter, 
with  focused  articles  on  the  needs  of 
Latino  families  and  cultural 
responsiveness,  and  30,000  copies  of   * 
The  Parent  Networker,  the  PA,  .Inc., 
newsletter  by  and  for  parents.  PA 
produced  two  program  bulletins,  Parent 
Leadership  Is  a  Powerful  Tool  for 
Outreach,  Public  Awareness  and 
Advocacy  and  Parents  Anonymous  as 
Parent  Education:  A  Model  for  Success 
Based  on  Adult  Learning  Styles,  and 
developed  a  manual  fw  the  PA  National 
Networic  providing  concrete  methods  for 
implementing  PA  programs  in  high-risk 
communities.  PA  also  produced  a 
targeted  brochure  for  judges,  probation 
officers,  and  other  professionals  serving 
youth  with  deUnquency  problems  and 
began  information  sharing  to  plan 
technical  assistance,  as  requested,  for 
SafeFutures  sites. 

During  fiscal  year  1997,  PA,  Inc., 
plans  to  (1)  expand  program  sites  for 
famihes  of  color  with  a  specific  focus  on 


Minnesota.  New  Jersey.  Oregon,  and 
Texas;  (2)  provide  technical  assistance 
and  training  to  PA  groups  with  a  focus 
on  targeted  {X)pulations  and/or  groups 
held  in  speciaUzed  settings  such  as  local 
jails.  State  prisons,  and  Federal 
penitentiaries  for  incarcerated  mothers 
and  fathers:  (3)  develop  a  special 
national  fathers"  initiative  in  sites 
across  the  United  States;  (4)  develop 
new  program  materials  to  address  the 
needs  of  famihes  of  color;  (5)  expand 
PA'S  emphasis  on  parent  leadership; 
and  (6)  create  media  opportunities  for 
outreach,  pubUc  awareness,  and 
education  on  PA  for  professionals  and 
famihes. 

The  project  will  be  implemented  by 
the  ciurent  grantee,  PA,  Inc.  No 
additional  apphcations  will  be  soUcited 
in  fiscal  year  1997. 

Missing  and  Exploited  Children 

Jimmy  Ryce  Law  Enforcement  Training 
Center* 

This  program  estabUshes  the  Jimmy 
Ryce  Law  Enforcement  Training  Center 
(JRLETC)  at  the  National  Center  for 
Missing  and  Eiqiloited  Children 
(NCMEC).  The  purpose  of  JRLETC  is  to 
enhance  the  overall  response  to 
nonparental  abductions  by  providing 
training  and  technical  assistance  to 
Federal,  State,  and  local  law 
enforcement  personnel.  Fiscal  year  1997 
funds  will  be  expended  as  follows: 

NCMEC  will  expand  its  national  Chief 
Executive  Officer  (CEO)  training 
seminar  into  a  3-day  course.  The 
seminar  will  highhght  the  most  cujrent 
research  and  practices  and  provide 
information  pertaining  to 
comprehensive  response  protocols  and 
NCMEC  and  Federal  resources  to  assist 
State  and  local  law  enforcement. 

Fox  Valley  Technical  College  (FVTC), 
OJJDP's  missing  children  training 
contractor,  will  accelerate  delivery  of 
the  Response  .to  Missing  and  Exploited 
Children  training  course.  This  course 
targets  State  and  local  law  enforcement 
and  contains  modules  providing 
investigative  information  on  all  aspects 
of  missing  children  cases. 

The  Federal  Bureau  of  Investigation's 
(FBI)  Criminal  Justice  Information 
Services  Division  will  provide  training 
for  National  Crime  Information  Center 
(NQC)  Control  Terminal  Officers  in  the 
new  NQC  flagging  system.  Federal 
resoim:es  to  assist  State  and  local  law 
enforcement  investigating  missing 
children  cases,  and  NCIC  Missing 
Person  File  definitions. 

The  FBI  Child  Abduction  Serial  KiUer 
Unit  (CASKU)  wiU  provide  training  and 
technical  assistance  to  State  and  local 
law  enforcement  investigating  difficult 
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missing  children  cases.  CASKU  and  the 
Hardiman  Task  Force  will  assess 
incident  response  for  the  purposes  of 
curriculum  development  and  will  assist 
in  the  CEO  training  at  JRLETC. 

Fiscal  year  1997  funds  will  be 
awarded  or  transferred  via  interagency 
agreement  to  the  organizations  carrying 
out  the  activities  outlined  above.  No 
additional  appUcations  will  be  soUdted 
in  fiscal  year  1997. 

Dated:  March  4. 1997. 
Shay  Bilchik, 

Administrator.  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
(FR  Doc.  97-5780  Filed  3-12-  97;  8:45  am] 
BILUNO  CODE  4410-18-P 
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Part  III 

Office  of  Personnel 
Management 

Proposed  Laboratory  Personnel 
Management  Demonstration  Project; 
Missile  Research,  Development  and 
Engineering  Center,  Department  of  the 
Army,  U.S.  Army  Missile  Command 
(MICOM),  Redstone  Arsenal,  AlalMma; 
Notice 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

PropoMd  Laboratory  Personnel 
Management  Demonstration  Project, 
Missile  Research,  Deveiopment  and 
Engineering  Center,  Department  of  the 
Army,  U.S.  Army  Missile  Command 
(MKX)M),  Redstone  Arsenal,  Alat>ama 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  Intent  to  Implement 

Demonstration  Project. 

SUMMARY:  Title  VI  of  the  Qvil  Sendee 
Reform  Act.  5  U.S.C  4703.  authorizes 
the  Office  of  Personnel  Management 
(0PM)  to  conduct  demonstration 
projects  that  experiment  with  new  and 
different  personnel  management 
concepts  to  determine  whether  such 
change  in  personnel  policy  or 
procedures  would  result  in  improved 
Federal  personnel  management. 

PubUc  Law  103-337,  October  5, 1994, 
permits  the  Department  of  Defense 
(DoD).  with  the  approval  of  the  OPM,  to 
carry  out  personnel  demoHstration 
projects  generally  similar  in  nature  to 
the  China  Lake  demonstration  project  at 
DoD  Science  and  Technology  (S&T) 
Reinvention  Laboratory  sites.  The  Army 
is  proposing  &ve  demonstration  sites 
initially:  the  Army  Research  Laboratory, 
U.S.  Army  Waterways  Experiment 
Station,  Medical  Research  Materiel 
Command,  the  Missile  Research, 
Development  and  Engineering  Center, 
and  the  Aviation  Research, 
Development,  and  Engineering  Center. 
This  proposal  is  for  the  Missile 
Research,  Development,  and 
Engineering  Center  (MRDEC). 
DATES:  To  he  considered,  written 
comments  must  be  submitted  on  or 
before  May  20, 1997;  a  public  hearing 
will  be  scheduled  as  follows:  Tuesday, 
April  29,  1997,  at  10:00  a.m.  in 
Redstone  Arsenal,  Alabama.  At  the  time 
of  the  hearings,  interested  persons  or 
organization  may  present  their  written 
or  oral  comments  on  the  proposed 
demonstration  project.  The  hearing  will 
be  informal. 

Anyone  wishing  to  testify  should 
contact  the  person  Listed  under  FOR 
FURTHER  MFORMATKM  CONTACT,  and  state 
the  hearing  location,  so  that  OPM  can 
plan  the  hearings  and  provide  sufficient 
time  for  all  interested  persons  and 
organizations  to  be  heard.  Priority  will 
be  given  to  those  on  the  schedule,  with 
others  speaking  in  any  remaining 
available  time.  Each  speaker's 
presentation  will  be  limited  to  ten 
minutes.  Written  comments  may  be 
submitted  to  supplement  oral  testimony 
during  the  public  comment  period. 


ADDRESSES:  Comments  may  be  mailed  to 
Fidelma  A.  Donahue,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  room  7460,  Washington,  DC  20415; 
pubUc  hearing  will  be  held  at  the  U.S. 
Army  Missile  Command,  Sparkman 
Auditorium,  Martin  Road,  Building 
5304,  Redstone  Arsenal,  Alabama. 

FOR  FURTHER  INFORMATK3N  CONTACT:  (1) 
On  proposed  demonstration  project:  Dr. 
William  H.  Leonard,  U.S.  Army  Missile 
Command,  ATTN:  AMSMI-RD, 
Redstone  Arsenal,  AL  35898-5400,  205- 
876-1442;  (2)  On  proposed 
demonstration  project  and  pubUc 
hearing:  Fidelma  A.,  Donahue,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW,  Room  7460,  Washington, 
DC  20415,  202-606-1138. 

SUPPt-EMENTARY  INFORMATION:  Since 
1966,  many  studies  of  Department  of 
Defense  (ENoD)  laboratories  have  been 
conducted  on  laboratory  quaUty  and 
personnel.  Almost  all  of  these  studies 
have  recommended  improvements  in 
civihan  personnel  poUcy,  organization, 
and  management.  The  proposed  project 
involves  simpUfied  job  classification, 
paybanding,  streamlined  hiring 
processes,  pay-for-performance 
management  system,  expanded 
developmental  opportimity,  and 
modified  Reduction-In-Force  (RIF) 
procedures. 

Office  of  Personnel  Management 
James  B.  King, 

Director. 
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I.  Executive  Siunmary 

This  project  was  designed  by  the 
Department  of  the  Army,  with 
participation  of  and  review  by  the 
Department  of  Defense  (DoD)  and  the 
Office  of  Personnel  Management  (OPM). 
The  purpose  of  the  project  is  to  achieve 
the  best  workforce  for  the  MROEC 
mission,  adjust  the  workforce  for 
change,  and  improve  workforce  quality. 

The  foundations  of  this  project  are 
based  on  the  concept  of  linking 
performance  to  pay  for  all  covered  ' 
positions;  simplifying  paperwork  and 
the  processing  of  classification  and 
other  personnel  actions;  emphasizing 
partnerships  among  management, 
employees,  and  unions  representing 
covered  employees;  and  delegating 
classification  and  other  authorities  to 
Une  managers.  Additionally,  the 
research  intellect  of  the  MRDEC 
workforce  will  be  revitafized  through 
the  use  of  expanded  opportunities  for 
employee  development.  These 
opportunities  will  reinvigorate  the 
creative  intellect  of  the  research  and 
development  community. 

Development  and  execution  of  this 
project  will  be  in-house  budget  neutral, 
based  on  a  baseline  of  September  1995 
in-house  costs  and  consistent  with  the 
Department  of  the  Army  (DA)  plan  to 
downsize  laboratories.  Army  managers 
at  the  DoD  S&T  Reinvention  Laboratory 
sites  will  manage  and  control  their 
personnel  costs  to  remain  within 
estabUshed  in-house  budgets.  An  in- 
house  budget  is  a  compilation  of  costs 
of  the  many  diverse  components 
required  to  fund  the  day-to-day 
operations  of  a  laboratory.  These 
components  generally  include  pay  of 
people  (labor,  benefits,  overtime, 
awards),  training,  travel,  suppfies,  non- 
capital equipment,  and  other  costs 
depending  on  the  specific  function  of 
the  activity. 

This  project  will  be  under  the  joint 
sponsorship  of  the  Assistant  Secretary 
of  the  Army  for  Research,  Development 
and  Acquisition  and  the  Assistant 
Secretary  of  the  Army  for  Manpower 
and  Reserve  Affairs.  The  Commander, 
U.S.  Army  Materiel  Conunand,  will 
execute  and  manage  the  project.  Project 
oversight  within  the  Army  will  be 
achieved  by  an  executive  steering 
committee  made  up  of  top-level 
executives,  co-chaired  by  the  Deputy 
Assistant  Secretary  of  the  Army  for 
Research  and  Technology  and  the 
Deputy  Assistant  Secretary  of  the  Army 
(Civilian  Personnel  PoUcy)/Director, 
Qvihan  Personnel.  Oversight  external  to 
the  Army  will  be  provided  by  the 
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Department  of  Defense  and  the  Office  of 
Personnel  Management. 

n.  Introduction 

A.  Purpose 

The  purpose  of  the  project  is  to 
demonstrate  that  the  effectiveness  of 
Department  of  Defense  (DoD) 
laboratories  can  be  enhanced  by 
allowing  greater  managerial  control  over 
personnel  functions  and,  at  the  same 
time,  expanding  the  opportunities 
available  to  employees  through  a  more 
responsive  and  flexible  personnel 
system.  The  quahty  of  EkiD  laboratories, 
their  people,  and  products  has  been 
under  intense  scrutiny  in  recent  years. 
This  perceived  deterioration  of  quahty 
is  due,  in  substantial  part,  to  the  erosion 
of  control  which  line  managers  have 
over  their  htmian  resources.  This 
demonstration,  in  its  entirety,  attempts 
to  provide  managers,  at  the  lowest 
practical  level,  the  authority,  control, 
and  flexibiUty  needed  to  adiieve  quaUty 
laboratories  and  quahty  products. 

B.  Problems  With  the  Present  System 

The  MRDEC  products  contribute  to 
the  readiness  of  U.S.  forces  and  to  the 
stabiUty  of  the  American  economy.  To 
do  this,  the  MRDEC  must  acquire  and 
retain  an  enthusiastic,  innovative,  and 
highly  educated  and  trained  workforce, 
particularly  scientists  and  engineers. 
The  MRDEC  must  be  able  to  compete 
with  the  private  sector  for  the  best  talent 
and  be  able  to  make  job  offers  in  a 
timely  manner  with  the  attendant 
bonuses  and  incentives  to  attract  high 
quahty  employees.  Today,  industry 
laboratories  can  make  an  offer  of 
employment  to  a  promising  new  hire 
before  the  government  can  prepare  the 
paperwork  necessary  to  be^n  die 
recruitment  process. 

CiurenUy.  jobs  are  described  using  a 
ciunbersome  classification  system  that 
is  overly  complex  and  specialized.  This 
hampers  a  manager's  ability  to  shape  the 
workforce  and  match  the  positions 
while  making  best  use  of  employees. 
Managers  must  be  given  local  control  of 
positions  and  their  classification  to 
move  both  their  employees  and 
vacancies  within  their  organization  to 
other  lines  of  the  business  activities  to 
match  the  Ufe  cycle  needs  of  supported 
customers. 

These  issues  worifL  together  to  hamper 
supervisors  in  all  areas  of  human 
resource  management.  Hiring 
restrictions  and  overly  complex  job 
classifications,  coupled  with  poor  tools 
for  rewarding  and  motivating  employees 
and  a  system  that  does  not  assist 
managers  in  removing  poor  performers 


builds  stagnation  in  the  woridoroe  and 
wastes  valuable  time. 

C.  Changes  Required/Expected  Benefits 

This  project  is  expected  to 
demonstrate  that  a  human  resource 
system  tailored  to  the  mission  and 
needs  of  the  MRDEC  wiU  result  in:  (a) 
Increased  quahty  in  the  total  workforce 
and  the  products  they  produce;  (b) 
increased  timeliness  of  key  personnel 
processes;  (c)  increased  retention  of 
high  quality  employees  and  separation 
rates  of  poor  quahty  employees;  and  (d) 
increased  customer  satisfaction  with  the 
MRDEC  and  its  products  by  all 
customers  it  serves. 

The  MRDEC  demonstration  program 
builds  on  the  successful  features  of 
demonstration  projects  at  China  Lake 
and  the  National  Institute  of  Standards 
and  Technology  (NIST).  These 
demonstration  projects  have  produced 
impressive  statistics  on  the  job 
satisfaction  for  their  employees  verstis 
that  for  the  federal  worldorce  in  general. 
Therefore,  in  addition  to  expected 
benefits  mentioned  above,  the  MRDEC 
demonstration  expects  to  find  more 
satisfied  employees  on  many  aspects  of 
the  demonstration  including  pay  equity, 
classification  decisions,  and  career 
development  opporttmities.  A  full  range 
of  measures  will  be  collected  diuing 
project  evaluation  (Section  VII). 

D.  Participating  Organization 

MRDEC  has  approximately  1881 
employees  covered  by  the  project. 
Approximately  99  percent  of  die 
employees  are  located  at  Redstone 
Arsenal,  Alabama,  with  the  remaining 
located  at  the  following  sites:  Andover. 
Massachusetts;  Tucson,  Arizona; 
Orlando,  Flc»ida;  and  Dallas.  Texas. 

E.  Participating  Employees 

The  demonstration  project  includes 
civihan  appropriated  funded  employees 
in  the  competitive  and  excepted  service 
paid  under  the  General  Schedule  (GS) 
pay  systems.  Scientific  and  Technical 
(ST)  employees  wiH  be  included  for 
employee  development,  performance 
appraisal,  and  award  provisions  only; 
their  classification,  staffing,  and 
compensation,  however,  will  not 
change.  Senior  Executive  Service 
employees.  Federal  Wage  System 
employees,  and  employees  in  the 
Quahty  Assurance  Spedahst 
(Ammunition  Surveillance)  (QASAS) 
career  program  will  not  be  covered  in 
the  demonstration  project.  Additionally, 
DA  interns  will  not  be  converted  to  the 
demonstration  until  they  complete  their 
intern  program.  Personnel  added  to  the 
laboratory  in  like  positions  covered  by 
the  demonstration  (either  through 


appointment,  promotion,  reassignment, 
change  to  a  lower  grade  cw  where  their 
functions  and  positions  have  been 
transferred  into  the  laboratory)  will  be 
converted  to  the  demonstration  project. 
Successor  organizations  which  may 
result  from  actions  associated  with  the 
1995  Base  Reahgmnent  and  Closure 
Commission  will  continue  coverage  in 
the  demonstration  project. 

F.  Labor  Participation 

The  American  Federation  of 
Government  Employees  (AFGE) 
represents  many  GS  employees  at 
MRDEC.  The  MRDEC  is  continuing  to 
fulfill  its  obhgations  to  consult  and/or 
negotiate  with  the  AFGE,  in  accordance 
with  5  U.S.C.  4703  (F)  and  7117.  The 
participation  with  the  AFGE  is  within 
the  spirit  and  intent  of  Executive  Order 
12871. 

The  AFGE  represents  all  professional 
and  nonprofessional  employees  except 
those  who  are  supervisors  or  managers. 
AFGE  Local  1858  has  been  involved 
with  and  has  participated  in  the 
development  of  the  project  since  its 
inception.  The  luiion  is  an  integral  part 
of  this  perscMmel  demonstration  and 
will  be  a  full  partner  in  arriving  at  major 
decisions  involving  program 
implementation. 

G.  Project  Design 

An  Integrated  Process  Team  approach 
was  used  at  the  U.S.  Army  Missile 
Command  to  develop  the  attributes  of 
this  personnel  demonstration  proposaL 
The  team  was  lead  by  MRDEC 
management,  and  team  members  came 
boin  managers  and  associates  from  the 
MRDEC,  AFGE  Local  1858,  the  Qvilian 
Personnel  Office,  and  several  other 
major  functional  organizaticms  within 
the  Missile  Command. 

This  personnel  system  design  has 
been  subjected  to  critical  reviews  by 
Executive  Steering  Groups  within  the 
MRDEC  and  the  Missile  Command. 
Additionally,  negotiations  with  AFGE 
Local  1858  have  influenced  the  design 
in  areas  of  significant  concern  to 
bargaining  unit  employees.  A  survey, 
designed  by  AFGE  Local  1858,  was 
conducted  to  eUdt  RDEC  employee 
opinions  and  preferences  on  key 
features  of  the  proposal. 

Tlie  design  was  preceded  by  an 
exhaustive  study  of  broadbanding 
systems  currentiy  practiced  in  the 
Federal  sector.  A  first  generation  design 
was  briefed  to  the  MRDEC  workforce 
with  the  assistance  of  AFGE  Local  1858. 
During  these  briefing  sessions, 
employees  were  provided  a  copy  of  the 
first  generation  proposal,  a  set  of 
anticipated  questions  and  answers,  and 
a  Ust  of  points  of  contact  for  c(mcems 
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and  questions.  Later  design  generations 
have  evolved  from  critical  reviews  by 
headquarters  elements  of  the 
Department  of  the  Army.  Department  of 
Defense,  and  the  Office  of  Personnel 
Management.  Additionally,  consultation 
was  provided  by  the  designers  of  the 
broadbanding  systems  practiced  by  the 
Navy  China  Lake  experiment  and  the 
National  Institute  of  Standards  and 
Technology. 

H.  Personnel  Management  Board 

The  MRDEC  intends  to  estabhsh  an 
appropriate  balance  between  the 
personnel  management  authority  and 
accountabihty  of  supervisors  and  of  the 
oversight  responsibiUties  of  a  Personnel 
Management  Board  (PMB).  The  Director 
will  delegate  management  and  oversight 
.  of  the  Project  at  MRDEC  to  a  Personnel 
Management  Board  whose  members. 
Chairperson,  and  staff  will  be  appointed 
by  the  Director.  The  union  may  provide 
a  representative  to  observe  all 
deliberations  of  the  PMB,  and  this 
representative  may  vote  on  those  issues 
that  are  not  exclusively  management 
responsibihties.  The  PMB  will  be  tasked 
with  the  following: 

1.  Overseeing  the  dviUan  pay  budget. 

2.  Determining  the  composition  of  the 
pay-for-performance  pay  pools  in 
accordance  with  the  guidelines  of  this 
proposal  and  internal  procedures, 

3.  Administering  funds  allocation  to 
pay  pool  managers. 

4.  Reviewing  operation  of  MRDEC  pay 
pools. 

5.  Reviewing  hiring  and  promotion 
salaries  as  well  as  exceptions  to  pay-for- 
performance  salary  increases. 

6.  Providing  guidance  to  pay  pool 
managers, 

7.  Monitoring  award  pool  distribution 
by  organization  or  any  other  special 
categorization. 

8.  Selecting  participants  for  the 
Expanded  Developmental  Opportunity 
Program,  long  term  training,  and  any 
special  developmental  assignments, 

9.  Managing  promotions  to  stay 
within  "high  grade"  controls. 

10.  Addressing  in-house  budget 
neutraUty  issues  to  include  tracking  of 
average  salaries, 

11.  Assessing  the  need  for  changes  to 
demonstration  procediues  and  poUcies. 

m.  Personnel  System  Changes 

A.  Broadbanding 
Occupational  Famihes 

Occupations  at  the  MRDEC  will  be 
grouped  into  occupational  families. 
Occupations  will  be  grouped  according 
to  similarities  in  type  of  work, 
customary  requirements  for  formal 
training  or  credentials,  and  in 


consideration  of  the  business  practices 
at  the  MRDEC.  The  common  patterns  of 
advancement  within  the  occupations  as 
practiced  at  DoD  Laboratories  and  in  the 
private  sector  will  also  be  considered. 
The  ciurent  occupations  and  grades 
have  been  examined,  and  their 
characteristics  and  distribution  have 
served  as  guidelines  in  the  development 
of  the  four  occupational  famiUes 
described  below: 

1.  Engineers  and  Scientists  (EG-S). 
This  occupational  family  includes  all 
technical  professional  positions,  such  as 
engineers,  physicists,  diemists, 
metallurgists,  mathematicians,  and 
computer  scientists.  Predominantly, 
specific  course  work  or  educational 
degrees  are  required  for  these 
occupations. 

2.  E&-S  Support.  This  occupational 
family  contains  positions  that  directly 
support  the  E&S  mission:  it  includes 
specialized  functions  in  such  fields  as 
technical  information  management, 
librarians,  equipment  s{>ecialists, 
quahty  assurance,  and  engineering  and 
electronics  technicians.  Employees  in 
these  jobs  may  or  may  not  require 
college  course  work.  However,  training 
and  skills  in  the  various  electrical, 
mechanical,  chemical  or  computer  crafts 
and  techniques  are  generally  required. 

3.  Business  Management.  This 
occupational  family  contains 
specialized  functions  in  such  fields  as 
finance,  procurement,  accounting, 
administrative  computing,  and 
management  analysis.  Analytical  abiUty 
and  speciahzed  knowledge  in 
administrative  fields  or  special  degrees 
are  required. 

4.  General  Support.  This  occupational 
family  is  compiled  of  positions  for 
which  minimal  formal  education  is 
needed,  but  for  which  special  skills, 
such  as  office  automation  or  shorthand, 
are  usually  required.  Clerical  work 
usually  involves  the  processing  and 
maintenance  of  records.  Assistant  work 
requires  knowledge  of  methods  and 
procedures  within  a  sp>ecific 
administrative  area.  Other  support 
functions  include  the  work  of 
secretaries,  guards,  and  mail  clerics. 

Paybands 

Each  occupational  family  will  be 
composed  of  discrete  paybands  (levels) 
corresponding  to  recognized 
advancement  within  the  occupations. 
These  paybands  will  replace  grades. 
They  will  not  be  the  same  for  all 
occup>ational  families.  Each 
occupational  family  will  be  divided  into 
four  to  five  paybands;  each  p>ayband 
covering  the  same  pay  range  now 
covered  by  one  or  more  grades.  A  salary 


overlap,  similar  to  the  current  overlap 
between  GS  grades,  will  be  maintained. 

Ordinarily  an  individual  will  be  hired 
at  the  lowest  salary  in  a  payband. 
Exceptional  qualifications,  specific 
organizational  requirements,  or  other 
compelling  reasons  may  lead  to  a  higher 
entrance  level  within  a  band. 

The  proposed  paybands  for  the 
occupational  families  and  how  they 
relate  to  the  current  GS  grades  are 
shown  in  Figure  1.  Application  of  the 
Fair  Labor  Standards  Act  (FLSA)  within 
each  payband  is  also  shown  in  Figure  1. 
This  payband  concept  has  the  following 
advantages: 

1.  It  may  reduce  the  number  of 
classification  decisions  required  diuing 
an  employee's  career. 

2.  It  simpUfies  the  classification 
decision-making  process  and 
paperwork.  A  payband  covers  a  larger 
scope  of  work  than  a  grade,  and  thus 
will  be  defined  in  shorter  and  simpler 
language. 

3.  It  supports  delegation  of 
classification  authority  to  line  managers. 

4.  It  provides  a  broader  range  of 
performance-related  pay  for  each  level. 
In  many  cases,  employees  whose  pay 
would  have  been  frozen  at  the  top  step 
of  a  grade  will  now  have  more  potential 
for  upward  movement  in  the  broader 
payband. 

5.  It  prevents  the  progression  of  low 
performers  through  a  payband  by  mere 
longevity,  since  job  performance  serves 
as  the  basis  for  determining  pay. 

The  MRDEC  broadbanding  plan 
expands  the  broadbanding  concept  used 
at  China  Lake  and  NIST  by  creating 
Payband  V  of  the  Engineers  and 
Scientists  occupational  family.  This 
payband  is  designed  for  Senior 
Technical  Managers  and  Senior 
Scientists/Engineers. 

Current  OPM  guidelines  covering  the 
Senior  Executive  System  and  Scientific 
and  Professional  (ST)  positions  do  not 
fully  meet  the  needs  of  MRDEC.  The 
SES  designation  is  appropriate  for 
executive  level  managerial  positions 
whose  classification  exceeds  the  GS-15 
grade  level.  The  primary  knowledges 
and  abilities  of  SES  positions  relate  to 
supervisory  and  managerial 
responsibilities.  Positions  classified  as 
ST  are  designed  for  bench  research 
scientists  and  engineers.  OPM 
guidelines  state  that  the  duties  and 
responsibihties  of  ST  positions  must  not 
include  any  managerial  or  supervisory 
responsibility. 

MRDEC  currently  has  several 
division/office  chief  positions  that  have 
characteristics  of  both  SES  and  ST 
classifications.  These  division/office 
chiefs  in  MRDEC  are  responsible  for 
supervising  other  GS-15  positions. 
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including  function  supervisors  and  non- 
supervisory  researcher  engineers  and 
scientists.  MRDEC  management 
considera  the  primary  requirement  for 
division/office  chiefs  to  be 
knowledgeable  of  and  have  (expertise  in 
the  specific  scientific  and  technology 
areas  related  to  the  mission  of  their 
organizations.  The  abihty  to  manage, 
while  important,  is  considered 
secondary.  Historically,  these  positions 
have  been  filled  by  employees  who 
possess  primarily  scientific/engineering 
credentials  and  who  are  considered 
experts  in  their  field  by  the  scientific 
community.  While  it  is  clear  these 
positions  warrant  classification  beycmd 
the  GS-15  level,  attempts  to  classify 
most  of  the  p>ositions  as  SES  have  been 
difficult  because  the  size  of  the 
organizations  and  their  location  in  the 
Center  are  not  competitive  with  other 
SES  level  positions.  Classification  of  the 
positions  as  ST  is  also  not  an  option 
because  supervisory  responsibilities 
cannot  be  ignored. 

As  preeminent  scientists  and 
engineere,  incumbents  of  ST  positions 
are  responsible  for  specific  research  and 
development  efforts  that  are  continuing 
and  long  range,  generally  requiring  the 
efforts  of  a  team.  These  ST  positions 
usually  serve  as  team  leaders  which 
means  there  is  some  responsibility  for 
assigning  work,  coordinating  resiUts, 
and  redirecting  efforts.  It  is 
administratively  convenient  for  these 
research  team  leaders  to  also  participate 
in  performance  management.  The 
restriction  of  including  supervisory 
authorities  in  ST  jobs  has  forced 
MRDEC  to  exclude  any  mention  of  the 
team  leader  responsibihties  in  these 


position  descriptions  for  fear  that  they 
will  be  interpreted  as  characteristic  of 
SES  rather  than  ST  positions. 
Consequently,  MR£^  has  some 
positions  that  do  not  strictly  conform  to 
OPM  definitions  of  either  the  SES  or  ST. 

The  purpose  of  Payband  V  is  to 
overcome  the  difficulties  identified 
above  by  creating  a  category  for  two 
t3rpes  of  positions — the  Senior  Technical 
Manager  (with  full  supervisory 
authority)  and  the  Senior  Engineer/ 
Scientist  (less  than  full  supervisory 
authority  or  no  supervisory  authority). 
Current  GS-15  division/office  chie& 
will  convert  into  the  demonstration 
project  at  Payband  IV.  After  converaion 
they  will  be  reviewed  against 
estabhshed  criteria  added  to  determine 
if  they  should  be  reclassified  to  Payband 
V.  Other  positions  possibly  meeting 
criteria  for  classification  to  Payband  V 
will  be  reviewed  on  a  case-by-case  basis. 
The  proposed  salary  range  is  the  same 
as  currently  exists  for  ST  positions 
(minimum  of  120%  of  the  tniniTniim 
rate  of  basic  pay  for  GS-15  with  a 
maximum  of  the  basic  rate  of  {>ay 
estabhshed  for  Level  IV  of  the  Executive 
Schedule). 

Vacant  positions  in  Payband  V  will  be 
competitively  filled  to  ensure  that 
selections  are  made  from  among  the 
world's  preeminent  researchers  and 
technical  leaders  in  the  specialty  fields. 
MRDEC  will  capitalize  on  the 
efficiencies  that  can  accrue  from  central 
recruiting  by  continuing  to  use  the 
expertise  of  the  Army  Materiel 
Command  SES  Office  as  the  recruitment 
agent.  Panels  will  be  created  to  assist  in 
filling  Payband  V  positions.  Panel 
members  will  be  selected  from  a  pool  of 


current  MRDEC  SES  members.  ST 
employees  and  those  in  Payband  V,  and 
an  equal  number  of  individuals  of 
equivalent  stature  from  outside  the 
Center  to  ensure  impartiahty,  breadth  of 
technical  e>q>ertise,  and  a  rigorous  and 
demanding  review.  The  panel  will 
apply  criteria  developed  largely  frt>m 
the  current  OPM  Research  Grade 
Evaluation  Guide  for  positions 
exceeding  the  GS-15  level.  The  same 
procedure  Mrill  be  used  for  evaluating 
Senior  Technical  Manager  positicms 
except  the  rating  criteria  will  be 
adjusted  to  account  for  the  diffnenoe  in 
the  positions,  such  as  greats  emphasis 
on  technical  program  management  and 
supervisory  ^ihties. 

The  final  component  of  Payband  V  is 
the  management  of  all  Payband  V  assets. 
Specifically,  this  includes  authority  to 
classify,  create.  aboUsh  positions  as 
circumstances  warrant;  recruit  and 
reassign  employees  in  this  payband;  set 
pay  and  to  have  their  performance 
appraised  under  this  project's  Pay  for 
Performance  System.  This  authority  will 
be  executed  vnthin  parameters  to  bis 
estabhshed  at  the  DA  level,  to  include 
controls  on  the  numbers  of  Payband  V 
positions  and  recruitmentypromotion 
criteria.  The  specific  details  regarding 
the  control  and  management  of  Payband 
V  assets  will  be  included  in  the 
dnnonstration's  operating  procedures. 
The  laboratory  wants  to  demonstrate 
increased  effectiveness  by  gaining 
greater  managerial  control  and 
authority,  consistent  with  merit, 
affirmative  action,  and  eqiial 
employment  opportiuiity  principles. 
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Fair  Labor  Standards  Act 

Fair  Labor  Standards  Act  (FLSA) 
exemption  and  nonexemption 
determinations  will  be  made  consistent 
with  criteria  found  in  5  CFR  part  551. 
Pay  increases  for  employees  receiving 
retained  rates  will  be  determined  in 
accordance  with  5  U.S.C  5363  except 
that  those  with  a  U  rating  will  receive 
no  pay  increase.  There  are  eight 
paybands  (see  Figure  1)  where 
employees  can  be  either  exempt  or 
nonexempt  from  overtime  provisions. 
For  these  eight  paybands  supervisors 
with  classiHcation  authorities  will  make 
the  determinations  on  a  case-by-case 
basis  by  comparing  the  duties  and 
responsibiUties  assigned,  the 
classification  standards  for  each 
payband.  and  the  FLSA  criteria  under  5 
CFR  part  551.  Additionally,  the  advice 
and  assistance  of  the  Civilian  Personnel 
Advisory  Center/QviUan  Personnel 
Operations  Center  (CPAC/CPOC)  will  be 
obtained  in  mailing  determinations  as 
part  of  the  performance  review  process. 
The  benchmark  position  descriptions 
will  not  be  the  sole  basis  for  the 
determination.  Basis  for  exemption  will 


be  docimiented  and  attached  to  each 
description.  Exemption  criteria  will  be 
narrowly  construed  and  applied  only  to 
those  employees  who  clearly  meet  the 
spirit  of  the  exemption.  Changes  will  be 
documented  and  provided  to  the  CP AC/ 
CPOC.  as  appropriate. 

SimpUfied  Assignment  Process 

Today's  environment  of  downsizing 
and  workforce  transition  mandates  that 
the  MRDEC  have  increased  flexibility  to 
assign  individuals.  Broadbanding  can  be 
used  to  address  this  need.  As  a  result  of 
the  assignment  to  a  particular  level 
descriptor,  the  organization  will  have 
increased  flexibiUty  to  assign  an 
employee,  without  pay  change,  within 
broad  descriptions  consistent  with  the 
needs  of  the  organization,  and  the 
individual's  qualifications  and  rank  or 
level^ubsequent  assignments  to 
projects,  tasks,  or  functions  anywhere 
within  the  organization  requiring  the 
same  level  and  area  of  expertise,  and 
qualifications  would  not  constitute  an 
assignment  outside  the  scope  or 
coverage  of  the  ciinent  level  descriptor. 


Such  assignments  within  the  coverage 
of  the  generic  descriptors  are 
accomplished  without  the  need  to 
process  a  personnel  action.  For  instance, 
a  technical  expert  can  be  assigned  to 
any  project,  task,  or  function  requiring 
similar  technical  expertise.  Likewise,  a 
manager  could  be  assigned  to  manage 
any  similar  function  or  organization 
consistent  with  that  individual's 
qualifications.  This  flexibility  allows  a 
broader  latitude  in  assignments  and 
further  streamlines  the  administrative 
process  and  system. 

Promotion 

A  promotion  is  a  move  of  an 
employee  to  (1)  a  higher  payband  in  the 
same  occupational  family  or  (2)  a 
payband  in  another  occupational  family 
in  combination  with  an  increase  in  the 
employee's  salary.  Positions  with 
known  promotion  potential  to  a  specific 
band  within  an  occupational  family  will 
be  identified  when  the^  are  filled.  Not 
all  positions  in  an  occupational  family 
will  have  promotion  potential  to  the 
same  band.  Movement  from  one 
occupational  family  to  another  will 


depend  upon  individual  knowledge, 
skills,  and  abilities,  and  needs  of  die 
organization. 

Promotions  will  be  processed  under 
competitive  procedures  in  accordance 
with  merit  principles  and  requirements 
and  the  local  merit  promotion  pkn.  The 
following  actions  are  excepted  from 
competitive  procedures: 

(af  Re-promotion  to  a  position  which 
is  in  the  same  payband  and 
occupational  femily  as  the  employee 
previously  held  on  a  permanent  basis 
within  the  competitive  service. 

(b)  Promotion,  reassignment, 
demotion,  transfer  or  reinstatement  to  a 
position  having  promotion  potential  no 
greater  than  the  potential  of  a  position 
an  employee  currently  holds  or 
previously  held  on  a  permanent  basis  in 
the  competitive  service. 

(c)  A  position  change  permitted  by 
reduction  in  force  procedures. 

(d)  Promotion  without  c\irrent 
competition  when  the  employee  was 
appointed  through  competitive 
procedures  to  a  position  with  a 
dociunented  career  ladder. 

(e)  A  temporary  promotion,  or  detail 
to  a  position  in  a  higher  payband,  of  180 
days  or  less. 

(f)  Reclassification  to  include  impact 
of  person  on-the-job  promotions. 

(g)  A  promotion  resulting  from  the 
correction  of  an  initial  classification 
error  or  the  issuance  of  a  new 
classification  standard. 

(h)  Consideration  of  a  candidate  not 
given  proper  consideration  in  a 
competitive  promotion  action. 

(i)  Impact  of  person  on  the  job  and 
Factor  IV  process  (application  of  the 
Research  Grade  Evaluation  Guide, 
Equipment  Development  Grade 
Evaluation  Guide,  Part  m,  or  sinular 
guides)  promotions. 

Link  Between  Promotion  and 
Performance 

Career  ladder  promotions  and 
promotions  resulting  from  the  addition 
of  duties  and  responsibilities  are 
examples  of  promotions  that  can  be 
made  noncompetitively.  Promotions  can 
be  made  noncompetitively  when 
contributions  and  achievements  are ' 
such  that  a  higher  payband  is  achieved 
when  comparing  the  overall  position  to 
the  Equipment  Development  Grade 
Evaluation  Guide.  Part  III  or  the 
Research  Grade  Evaluation  Guide.  To  be 
promoted  noncompetitively  from  one 
band  to  the  next,  an  employee  must 
meet  the  minimum  qualifications  for  the 
job  and  have  a  ciirrent  performance 
rating  of  B  or  better  (see  Performance 
Evaluation)  or  equivalent  under  a 
different  performance  management 
system.  Selection  of  employees  through 


competitive  procedures  will  reqiiiie  a 
current  performance  rating  of  B  or  - 
better. 

B.  Pay-for-Perfonnance  Management 
System 

Performance  Evaluation 

Introduction 

The  performance  evaluation  system 
will  link  compensation  to  performance 
through  annual  performance  appraisals 
and  performance  scores.  Tlie 
performance  evaluation  system  will 
allow  optional  use  of  peer  evaluation 
and/or  input  fit>m  subordinates  as 
determined  appropriate  by  the 
Personnel  Muiagement  Board.  The 
system  will  have  the  flexibility  to  be 
modified,  if  necessary,  as  more 
experience  is  gained  imder  the  project. 

Performance  Objectives 

Performance  objectives  are  statements 
of  job  responsibihties  based  on  the  work 
unit's  mission,  goals  and  supplemental 
benchmarifL  position  descriptions. 
Employees  and  supervisors  will  jointly 
develop  performance  objectives  which 
will  reflect  the  types  of  duties  and 
responsibilities  expected  at  the 
respective  pay  level.  In  case  of 
disagreements,  the  decision  of  the 
supervisor  will  prevail.  Performance 
objectives  deal  with  outputs  and 
outcomes  of  a  particular  job.  The 
performance  objectives,  representing 
joint  efforts  of  employees  and  their 
rating  chains,  should  be  in  place  within 
30  days  from  the  beginning  of  each 
rating  period. 

Performance  Elements 

Performance  elements  are  generic 
attributes  of  job  performance,  such  as 
technical  competence,  that  an  employee 
exhibits  in  performing  job 
responsibiUties  and  associated 
performance  objectives.  New 
performance  elements  and  rating  forms 
will  be  designed  to  implement  a  new 
scoring  and  rating  system.  The  new 
performance  evaluation  system  will  be 
based  on  critical  and  non-critical 
performance  elements  defined  in 
Appendix  C.  Each  performance  element 
is  assigned  a  weight  between  a  specified 
range.  The  total  weight  of  all  elements 
in  a  performance  pUua  is  100  points.  The 
supervisor  assigns  each  element  some 
portion  of  the  100  points  in  accordance 
with  its  importance  for  mission 
attainment.  As  a  general  riile,  essentially 
identical  positions  will  have  the  same 
critical  elements  and  the  same  weight 
These  weights  will  be  developed  along 
with  employee  performance  objectives. 


Mid- Year  Review 

A  mid-year  review  between  a 
supervisor  and  employee  will  be  held  to 
determine  whether  objectives  are  being 
met  and  whether  ratings  on  performance 
elements  are  above  an  unsatis&ctory 
level.  Performance  objectives  should  be 
modified  as  necessary  to  reflect  changes 
in  planning,  workload,  and  resource 
allocation.  The  weights  assigned  to 
performance  elements  may  be  changed 
if  necessary.  Additional  reviews  may  be 
held  as  deemed  necessary  by  the 
supervisor  or  requested  by  the 
employee.  The  supervisor  will  provide 
periodic  fieedback  to  the  employee  on 
their  level  of  performance.  If  the 
supervisor  determines  that  the 
employee  is  not  performing  at  an 
acceptable  level  on  one  or  more 
elements,  the  supervisor  must  alert  the 
employee  and  docimient  the  problem(8). 
This  feedback  will  be  provided  at  any 
time  during  the  rating  cycle. 

Performance  Appraisal 

A  performance  appraisal  will  be 
scheduled  for  the  final  weeks  of  the 
aimual  performance  cycle,  although  an 
individual  performance  appraisal  may 
be  conducted  at  any  time  after  the 
TTiinimiim  appraisal  period  of  1 20  days 
is  met.  The  performance  appraisal 
process  brings  supervisors  and 
employees  together  for  formal 
discussions  on  performance  and  results 
in  (1)  written  appraisals,  (2) 
performance  ratings.  (3)  performance 
scores,  and  (4)  other  individual 
performance-related  actions  as 
appropriate.  A  performance  appraisal 
shall  consist  of  two  meetings  held 
between  employee  and  supervisor  the 
performance  review  meeting  and  the 
evaluation  feedback  meeting. 

Performance  Review  Meeting  Between 
Employee  and  Supnvisor 

The  review  meeting  is  to  discuss  jdb 
performance  and  accomplishments. 
Supervisors  will  not  assign  performance 
scores  or  performance  ratings  at  this 
meeting.  The  supervisor  nc^fies  the 
employee  of  the  review  meeting  in  time 
to  allow  the  employee  to  prepare  a  Ust 
of  aoccMnplishments.  Employees  will  be 
given  an  opportunity  at  the  meeting  to 
give  a  personal  performance  assessment 
and  describe  accomplishments.  The 
supovisor  and  employee  will  discuss 
job  performance  and  accomplishments 
in  relation  to  the  performance  elements, 
objectives,  and  planned  activities 
established  in  the  performance  plan. 

Evaluation  Feedback  Meeting  Between 
Employee  and  Supervisor 

In  this  second  meeting  between 
employee  and  supervisor,  the  supervisor 
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informs  the  employee  of  management's 
appraisal  of  the  employee's  performance 
on  performance  objectives,  and  the 
employee's  performance  score  and 
rating  on  performance  elements.  During 
this  second  meeting,  the  supervisor  and 
employee  will  discuss  and  document 
performance  objectives  for  the  next 
rating  period. 

Performance  Scores 

The  overall  score  is  the  sum  of 
individual  performance  element  scores. 
Employees  will  receive  an  academic- 
type  rating  of  A,  B,  C,  or  U  depending 
upon  the  score  attained.  These  simunary 
ratings  are  representative  of  pattern  E  (a 
4  level  system)  in  summary  level  chart 
in  5  CFR  430.208(d)(1).  This  rating  will 
become  the  rating  of  record,  and  only 
those  employees  rated  C  or  higher  will 
receive  general  increases,  performance 
pay  increases  (i.e.,  basic  pay  increases), 
and/or  performance  bonuses.  A  rating  of 
A  will  be  assigned  for  scores  from  85  to 
100  points,  B  for  scores  bom  70  to  84, 
C  for  scores  from  50  to  69,  and  U  for 
scores  from  0  to  49  or  a  hilure  to 
achieve  at  the  50%  level  of  any  critical 
element.  The  academic-type  ratings  will 
be  used  to  determine  periformance 
payouts  and  to  award  additional  RIF 
retention  years  as  follows: 


Rating 

Compensation 

RIF  re- 
tention 

yra 

added 

A 

B 

C ...... 

U 

4  sharw^* 

2  shares^c  

1  shares 

0 - 

10 

7 
3 
0 

*oGS  General  Increase  (Title  5,  Section 
5303). 

Selection  of  the  weighted  points  to 
assign  to  an  employee's  performance  on 
performance  elements  is  assisted  by  use 
of  benchmark  performance  standaids 
(Appendix  D).  These  benchmark 
performance  standards  are  modified 
versions  of  the  performance  standards 
used  by  the  National  Institute  of 
Standards  and  Technology  (MIST), 
National  Bureau  of  Standards.  Each 
benchmark  performance  standard 
describes  the  level  of  performance 
associated  with  a  p>articular  point  on  a 
rating  scale.  Supervisors  may  add 
supplemental  standards  to  the 
performance  plans  of  the  employees 
they  supervise  to  further  elaborate  the 
benchmark  performance  standards. 

Performance-Based  Actions 

MROEC  will  implement  a  process  to 
deal  with  poor  perfc»iners.  lliis  process 
may  lead  to  involuntary  separations, 
with  grievance  or  appeal  rights.  The 
process  may  start  at  any  time  during  the 


rating  period,  not  necessarily  at  the  end 
of  an  appraisal  period.  This  process 
begins  when  the  supervisor  identifies  a 
deficiency(ies)  which  causes  the  level  of 
{wrformance  to  be  at  the  U 
(unsatisfactory)  level  based  on  a 
composite  score  that  is  less  than  50  for 
all  elements  or  a  score  on  any  critical 
element  of  less  than  50  percent. 

When  the  employee's  performance  is 
determined  to  be  unsatisfactory  at  the 
close  of  the  annual  rating  period,  the 
Unsatisfactory  (U)  rating  will  become 
the  rating  of  record  for  all  matters 
relating  to  j>ay  or  Reduction-in-Force 
(RIF). 

There  are  two  processes  to  deal  with 
poor  performers: 

1.  Change  in  Assignment — Because  it 
is  recognized  that  employees  may  be 
assigned  to  a  position  for  which  they  are 
not  suited,  an  attempt  will  be  made  to 
place  poor  performers  in  a  position 
better  suited  to  their  skills  and 
capabilities.  The  offer  of  change  in 
assignment  will  be  contingent  upon  the 
employee's  concurrence  and  will  be 
either  within  the  same  band  or  in  the 
next  lower  payband.  If  reassigned,  the 
employee  will  receive  written 
notification  that  they  will  be  given  a 
reasonable  opportimity  period  of  no  less 
than  30  calendar  days  in  length,  to 
demonstrate  {wrformance  at  a  level  that 
is  at  least  equal  to  that  of  a  siunmary 
level  C  rating.  The  period  of  time 
considered  to  be  reasonable  will  be 
determined,  in  part,  by  whether  the 
employee's  reassignment  is  to  a 
substantially  similar  or  the  same 
position  under  a  different  supervisor,  or 
in  a  different  office,  or  in  a  substantially 
different  position.  Essential  training  and 
mentoring  will  be  provided  as 
appropriate  during  this  opportunity 
period.  Failure  to  achieve  a  level  of 
performance  that  is  at  least  equal  to  that 
of  a  sununary  level  C  rating  (following 
the  above-referenced  opportunity 
period)  will  place  the  employees  in  Step 
3  of  this  process.  There  will  be  no 
further  opportimity  period. 

2.  Performance  Improvement  Plan 
(PIP) — If  the  employee  does  not  accept 
an  offer  of  change  in  assignment,  or  if 
there  is  no  appropriate,  available 
position  to  assign  an  employee,  the 
supervisor  will  develop  a  PIP  that  will 
be  monitored  for  a  reasonable  period  of 
time  (no  less  than  30  calendar  days). 
When  an  employee  is  placed  in  a  PIP. 
the  employee  will  be  informed  in 
%vriting,  that  unless  their  level  of 
performance  improves  to,  and  is 
sustained  at  a  level  at  least  equal  to  that 
of  a  summary  level  C  rating,  the 
employee  may  be  removed  from  the 
position  (change  in  assignment. 


reduction  in  pay,  or  removal  bom  the 
Tederal  service). 

If,  during  or  at  the  conclusion  of  the 
PIP,  the  employee's  level  of 
performance  improves  to  a  level  at  least 
equal  to  that  of  a  summary  level  C  rating 
and  is  again  determined  to  deteriorate  to 
below  level  C  in  any  area  during  one 
year  from  the  beginning  of  the  PIP,  the 
MRDEC  may  initiate  action  to  remove 
the  employee  from  the  position  with  no 
additional  opportunity  to  improve.  An 
employee  whose  level  of  performance 
improves  to  a  level  at  least  equal  to  that 
of  a  summary  level  C  rating  for  one  year 
bom  the  beginning  of  the  PIP.  and  then 
deteriorates  to  below  level  C  again,  in 
any  area,  during  succeeding  rating 
periods,  will  be  placed  in  a  second  PIP 
before  initiating  action  to  remove  the 
employee  from  the  position. 

If  and  when  performance  iinproves 
dviring  the  period  in  which  the 
employee  is  otherwise  ineligible  for  the 
general  increase,  then  the  general 
increase  shall  be  restored.  Such 
restoration  is  not  retroactive  and  is 
sep>arate  and  apart  bom  incentive  pay. 

3.  Removal — If  the  employee  fails  to 
demonstrate-a  level  of  performance  at 
least  equal  to  that  of  a  summary  level  C 
rating  after  completing  either  Step  1  or 
Step  2,  the  employee  will  be  given  a 
written  notice  of  proposed  removal  frx>m 
the  position.  The  notice  period  will  be 
a  minimum  of  30  calendar  days  and  the 
employee  will  have  a  reasonable  f>eriod 
of  time  in  which  to  reply.  The  employee 
will  be  given  a  written  notice  of 
decision  to  include  all  appUcable 
grievance  and  appeal  rights. 

Note:  Performance-based  adverse  actions 
may  be  taken  under  5  U.S.C.  Chapter  75, 
rather  than  Chapter  43. 

A  decision  to  remove  an  employee  for 
poor  performance  may  be  based  only  on 
those  instances  of  poor  performance  that 
occurred  during  the  opportunity  p>eriod 
(Step  1)  or  during  the  one-year  period 
ending  on  the  date  of  proposed  removal 
(Step  2).  The  notice  of  decision  will 
specify  the  instances  of  poor 
performance  on  which  the  action  is 
based  and  will  be  given  to  the  employee 
at  or  before  the  time  the  action  will  hie 
effective. 

The  MROEC  will  preserve  all  relevant 
dociunentation  concerning  an  action 
taken  for  poor  performance  and  make  it 
available  to  review  by  the  affected 
employee  or  designated  representative. 
At  a  minimum,  the  record  will  consist 
of  a  copy  of  the  notice  of  proposed 
action:  the  employee's  written  reply,  if 
provided,  or  a  sununary  if  the  employee 
makes  an  oral  reply.  AdditionaUy.  the 
record  will  contain  the  written  notice  of 
decision  and  the  reasons  therefore, 
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along  with  any  supporting  material 
including  documentation  regarding  the 
opportunity  afforded  the  employee  to 
demonstrate  improved  performance.  An 
employee  who  sustains  their 
performance  at  a  level  at  least  equal  to 
a  summary  level  C  rating  for  one  year, 
will  have  all  relevant  documentation 
removed  from  their  record. 

Employee  Relations 

Employees  covered  by  the  project  will 
be  evaluated  under  a  performance 
evaluation  system  that  affords  grievance 
or  appeal  rights  comparable  to  those 
provided  currently. 

Senior  Executive  Service  and  5  U.S.C. 
3104  (ST)  Employees 

Members  of  the  SES  will  remain 
under  the  cmrent  SES  performance 
appraisal  system.  Title  5  U.S.C.  3104 
(S'r)  employees  will  be  included  in  the 
project  performance  evaluation  system, 
but  will  not  be  in  the  project  pay-for- 
performance  system. 

Awards 

The  MRDEC  currently  has  an 
extensive  awards  program  consisting  of 
both  internal  and  external  awards.  On- 
the-spot,  special  act  (which  are  both 
performance  related  and 
nonperformance  related),  and  other 
internal  awards  (both  monetary  and 
nomnonetary)  will  continue  under  the 
project,  and  may  be  modified  or 
expanded  as  appropriate.  MACOM,  DA, 
and  DoD  awards  and  other  honorary 
noncash  awards  will  be  retained. 

Teams  may  distribute  an  award  pool 
among  themselves  where  appropriate. 
Thiis,  a  team  leader  or  supervisor  may 
allocate  a  sum  of  money  to  a  team  for 
outstanding  completion  of  a  special 
task,  and  the  team  may  decide  the 
individual  distribution  of  the  total 
dollars  among  themselves. 

The  MRDEC  Director  will  have  the 
authority  to  grant  awards  to  covered 
employees  of  up  to  $10,000  for  a  special 
act.  The  scale  of  the  award  will  be 
determined  using  criteria  in  AR  5-17. 
AFGE  Local  1858  will  be  notified  and 
provided  an  opportimity  to  comment  on 
proposed  special  act  awards  for 
bargainiilfuliit  employees  before  the 
effectiveslats^  the  award.  The  name  of 
proposed  special  act  awardees  will  not 
be  released  to  thetrnJet^Jor  privacy  act 
purposes. 

Members  of  the  SES  will  remain 
under  their  current  awards  system  and 
will  not  participate  in  the  project 
performance  recognition  bonus  awards 
program.  TiUe  5  U.S.C.  3104  (ST) 


employees  will  be  eUgible  for  cash 
awards. 

Pay  Administration 

Introduction 

The  objective  is  to  establish  a  pay 
system  that  will  improve  the  ability  of 
the  MRDEC  to  attract  and  retain  qiiality 
employees.  The  new  system  will  be  a 
pay-for-performance  system  and.  when 
implemented,  will  result  in  a 
redistribution  of  pay  resources  based 
upon  individual  performance. 

Pay-for-Performance 

MRDEC  will  use  a  simplified 
performance  appraisal  system  that  will 
permit  both  the  supervisor  and  the 
employee  to  focus  on  quality  of  the 
work.  The  proposed  system  will  permit 
the  manager/supervisor  to  base 
incentive  pay  increases  entirely  on 
performance  or  value  a4ded  to  the  goals 
of  the  organization.  This  system  will 
fdlow  managers  to  withhold  pay 
increases  from  nonperformers.  thereby 
giving  the  nonperformer  the  incentive  to 
improve  performance  or  leave 
government  service.  For  example, 
employees  with  ratings  of  U  will  receive 
no  performance  pay  increase,  general 
increase,  or  performance  bonus.  This 
action  may  result  in  the  employee's  pay 
falling  below  the  miniTnnm  rate  of  their 
current  payband  because  the  minimum 
rate  is  incretised  by  the  general  increase 
(5  U.S.C.  5303).  Under  these  transitory 
conditions,  the  employee's  payband 
designator  will  remain  the  same.  Since 
there  is  no  reduction  in  band  level  or 
pay,  there  is  no  adverse  action. 
Pay  fOT  performance  has  two 
components:  performance  pay  increases 
and/or  performance  bonuses.  All 
covered  employees  will  be  given  the  full 
amoimt  of  locahty  pay  adjustments 
when  they  occur  regardless  of 
performance.  The  funding  for 
performance  pay  increases  and/or 
performance  bonuses  is  composed  of 
money  previously  available  for  within- 
grade  increases,  quaUty  step  increases, 
promotions  from  one  grade  to  another 
where  both  grades  are  now  in  the  same 
payband,  and  for  some  performance 
awards.  Additionally,  funds  will  be 
obtained  bom  performance  pay 
increases  withheld  for  poor  performance 
(see  Performance  Evxiluation). 

Performance  Pay  Pool 

The  performance  pay  pool  is 
composed  of  a  base  pay  fund  and  a 
bonus  pay  fund.  The  payouts  made  to 
employees  bom  the  perfcMinance  pay 


pool  will  be  a  mix  of  base  pay  increases 
and  bonus  payments,  subject  to  the 
amounts  available  in  the  respective 
funds.  The  funding  for  the  base  pay 
fund  is  composed  of  money  previoosly 
available  for  within-grade  increases, 
quality  step  increases,  and  promotions 
between  grades  that  are  banded  under 
the  demonstration  project.  The  bonus 
pay  fund  is  separately  funded  within 
the  constraints  of  the  organization's 
overall  performance  award  budget. 
Some  |>ortion  of  the  performance  award 
budget  will  be  reserved  for  special  ad 
hoc  awards— e.g.,  suggestion  awards  or 
special  act  awafds — and  will  not  be 
included  as  part  of  the  performance  pay 
pool. 

The  MRDEC  Budget  Office,  in 
consultation  with  AFGE  Local  1858  and 
supporting  personnelists,  will  calculate 
the  total  performance  pay  pool  funds 
and  allocate  pay  pools  to  Major 
Organizational  Units  or  teams  as 
appropriate. 

Performance  Pay  Increases  and/or 
Performance  Bonuses 

A  pay  pool  manager  is  accountable  for 
staying  within  pay  pool  limits.  The  pay 
pool  manager  assigns  pwfonnance  pay 
increases  and/or  performance  bonuses 
to  individuals  on  the  basis  of  an 
academic-type  rating,  the  value  of  the 
performance  pay  pool  resources 
available,  and  the  individual's  current 
basic  rate  of  pay  within  a  given 
payband.  A  pay  pool  manager  may 
request  approval  from  the  Personnel 
Management  Board  (PMB)  or  its 
designee  to  grant  a  performance  pay 
increase  to  an  employee  that  is  higher 
than  the  compensation  formula  for  that 
employee  to  reco^iize  extraOTdinary 
achievement  or  to  provide  accelerated 
compensation  for  local  interns. 

Performance  payouts  will  be 
calculated  for  each  individual  based 
upon  a  performance  pay  pool  value  that 
will  be  initially  3  percent  (e.g.,  2.0% 
performance  pay  +  1.0%  performance 
bonus)  of  the  combined  basic  rates  of 
pay  of  the  assigned  employees.  This 
percentage,  a  payout  factor,  will  be 
adjusted  as  necessary  to  compensate  for 
changing  employee  demographics 
which  impact  the  elements  used  in  the 
GS  system,  such  as  the  amount  of  step 
raises,  qxiahty  step  increases,  and 
promotions.  Performance  payouts  will 
be  calculated  so  that  a  pay  pool  manager 
will  not  exceed  the  resources  that  are 
available  in  the  pay  pool.  An 
employee's  performance  payout  is 
computed  as  follows: 


,— .      .^-:Ti 


"        -  -   t 
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Performance  Payout 


Pool  Value* SAL *N 
SUM(SALj*Nj);  j-lton 


Where: 

Pool  Va]ue=F  *  SUM  (SALk);  k=l  to  n 
n=Number  of  employees  in  pay  pool 
N=Number  of  shares  earned  by  an 
employee  based  on  their 
performance  rating  (0  to  4) 
SAL=An  individual's  basic  rate  of  pay 
SUM=The  simmiation  of  the  entities  in 

parenthesis  over  the  range  indicated 
F=Payout  Factor 

Once  the  individual  performance 
payout  amounts  have  been  determined, 
the  next  step  is  to  determine  what 
portion  of  each  payout  will  be  in  the 
form  of  a  base  pay  increase  as  opposed 
to  a  bonus  payment.  A  base  pay  share 
factor  is  derived  by  dividing  the  amount 
of  the  base  pay  fund  by  the  amount  of 
the  total  performance  pay  pool.  This 
factor  is  multiphed  by  the  individual 
performance  payout  amounts  to  derive 
each  individual's  projected  base  pay 
increase.  Certain  employees  will  not  be 
able  to  receive  the  projected  base  pay 
increase  due  to  base  pay  caps.  Base  pay 
is  capped  when  an  employee  reaches 
the  maximum  rate  of  pay  in  an  assigned 
payband,  when  the  midpoint  principle 
appUes  (see  below),  and  when  the  50 
percent  rule  appUes  (see  below). 

If  the  organization  determines  it  is 
appropriate,  it  may  reallocate  a  portion 
(up  to  the  maximum  possible  amount) 
of  the  unexpended  base  pay  funds  for 
capp>ed  employees  to  uncapped 
employees.  This  reallocation  must  be 
made  on  a  proportional  basis  so  that  all 
uncapped  employees  receive  the  same 
percentage  increase  in  their  base  pay 
share  (unless  the  reallocation 
adjustment  is  Umited  by  a  pay  cap).  Any 
dollar  increase  in  an  employee's 
projected  base  pay  increase  will  be 
offset,  dollar  for  dollar,  by  an 
accompanying  reduction  in  the 
employee's  projected  bonus  payment. 
Thus,  the  employee's  total  performance 
payout  is  unchanged. 

A  midpoint  principle  will  be  tised  to 
determine  performance  pay  increases. 
This  principle  requires  that  employees 
in  all  paybands  must  receive  a  B  rating 
or  higher  to  advance  their  basic  rate  of 
pay  beyond  the  midpoint  dollar 
threshold  of  their  respective  payt>ands. 
If  the  performance  payout  formula 
yields  a  basic  pay  increase  for  a  C-rated 
employee  that  would  increase  their 
basic  rate  of  pay  beyond  the  midpoint 
dollar  threshold,  then  their  basic  rate  of 
pay  will  be  adjusted  to  the  midpoint 
dollar  threshold  and  the  balance 
converted  to  a  performance  bonus.  Once 
an  employee  has  progressed  beyond  the 


midpoint  dollar  threshold,  future 
performance  pay  increases  will  require 
a  B  rating  or  greater.  If  an  employee 
attains  a  C  rating  and  is  beyond  the 
midpoint  dollar  threshold,  incentive 
pay  increases  will  be  restricted  to 
performance  bonuses  only. 

Annual  performance  pay  increases 
will  be  limited  to  (1)  50  percent  of  the 
difference  between  the  particular 
maximum  band  rate  and  the  employee's 
current  basic  rate  of  pay,  or  (2)  the 
projected  performance  pay  increase, 
whichever  is  less,  with  the  balance 
converted  to  a  performance  bonus.  This 
means  that  employees  whose  pay  has 
reached  the  upper  limits  of  a  particular 
payband  will  receive  most  performance 
incentives  as  a  peiformance  bonus. 
Performance  bonuses  will  not  become  a 
part  of  employee  basic  rate  of  pay. 

Supervisory  Pay  Adjustments 

Supervisory  pay  adjustments  may  be 
used  at  the  discretion  of  the  MRDEC 
Director,  to  compensate  employees 
assimiing  positions  entailing 
supervisory  responsibiUties. 
Supervisory  pay  adjustments  are 
increases  to  the  supervisor's  basic  rate 
of  pay.  ranging  up  to  10  percent  of  that 
pay  rate,  subject  to  the  constraint  that 
the  adjustment  may  not  cause  the 
employee's  basic  rate  of  pay  to  exceed 
the  payband  maximum  rate.  Only 
employees  in  supervisory  positions  with 
formal  supervisory  authority  meeting 
that  required  for  coverage  under  the 
OPM  GS  Supervisory  Guide  may  be 
considered  for  the  supervisory  pay 
adjustment.  Criteria  to  be  considered  in 
determining  the  pay  increase  percentage 
include  the  following  organizational 
and  individual  employee  factors:  (1) 
Needs  of  the  organization  to  attract, 
retain,  and  motivate  high  quahty 
supervisors;  (2)  budgetary  constraints; 
(3)  years  of  supervisory  experience;  (4) 
amount  of  supervisory  training  received; 
(5)  performance  appraisals  and 
experience  as  a  group  or  team  leader;  (6) 
their  organizational  level  of  supervision; 
and  (7)  managerial  Impact  on  the 
organization.  The  supervisory  pay 
adjustment  will  not  apply  to  5  U.S.C. 
3104  (ST)  positions. 

Conditions,  after  the  date  of 
conversion  into  the  demonstration 
project,  under  which  the  appUcation  of 
a  supervisory  pay  adjustment  may  be 
considered  are  as  follows: 

(1)  New  hires  into  supervisory 
positions  will  have  their  initial  rate  of 
basic  pay  set  at  the  supervisor's 


discretion  within  the  pay  range  of  the 
applicable  payband.  "This  rate  of  pay 
may  include  a  supervisory  pay 
adjustment  determined  using  the  ranges 
and  criteria  outlined  above. 

(2)  A  career  employee  selected  for  a 
supervisory  position  that  is  within  the 
employee's  current  payband  may  also  be 
considered  for  a  supervisory  pay 
adjustment. 

If  a  supervisor  is  already  authorized  a 
supervisory  pay  adjustment  and  is 
subsequently  selected  for  another 
supervisory  position,  within  the  same 
payband,  then  the  supervisory  pay 
adjustment  will  be  redetermined. 

Within  the  demonstration  project 
rating  system,  the  performance  element 
"Supervision/EEO"  is  identified  as  a 
critical  element.  Changes  in  the  rating 
value  for  this  element  awarded  to  a 
supervisor  with  a  supervisory  pay 
adjustment  may  generate  a  review  of  the 
adjustment  and  may  result  in  an 
increase  or  decrease  to  that  adjustment. 
Decrease  to  a  supervisory  pay 
adjustment  is  not  an  adverse  action  if 
this  action  results  from  changes  in 
supervisory  duties  or  supervisory 
ratings. 

Supervisors,  upon  initial  conversion 
into  the  demonstration  project  into  the 
same,  or  substantially  similar  position, 
will  be  converted  at  their  existing  basic 
rate  of  pay  and  will  not  be  offered  a 
supervisory  pay  adjustment. 

The  initial  dollar  amount  of  the 
adjustment  will  be  removed  when  the 
employee  voluntarily  leaves  the 
supervisory  position.  The  cancellation 
of  the  adjustment  undeE4hese 
drciunstances  is  not  an  adverse  action 
and  is  not  appealable.  If  an  employee  is 
removed  from  a  supervisory  position  for 
personal  cause  (performance  or 
conduct),  the  adjustment  will  be 
removed  under  adverse  action 
procedures.  However,  if  an  employee  is 
removed  from  a  non-probationary 
supervisory  position  for  conditions 
other  than  voluntary  or  for  personal 
cause,  then  the  pay  retention  provisions 
of  5  CFR  part  536  will  prevail. 

Supervisory  Pay  Differentials 

Supervisory  differentials  may  be  used, 
at  the  discretion  of  the  MRDEC  Director, 
to  incentivlze  and  reward  supervisors 
who  are  in  paybands  III  and  fV  of  the 
E&S  occupational  family  in  supervisory 
positions  with  formal  supervisory 
authority  meeting  that  required  for 
coverage  under  the  OPM  CS 
Supervisory  Guide.  A  supervisory  pay 
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differential  is  a  cash  incentive  that  may 
range  up  to  10  percent  of  the 
supervisor's  basic  rate  of  pay.  It  is  paid 
on  a  pay  period  basis  and  is  not 
included  as  part  of  the  supervisor's 
basic  rate  of  pay.  Criteria  to  be 
considered  in  determining  the  amount 
of  this  supervisory  pay  differential 
includes  those  identified  for 
Supervisory  Pay  Adjustments. 

"rhe  supervisory  pay  differential  may 
be  considered,  either  during  conversion 
into  or  after  initiation  of  the 
demonstration  project,  if  the  supervisor 
has  subordinate  employees  in  the  same 
payband.  The  differential  must  be 
terminated  if  the  employee  is  removed 
from  a  supervisory  position,  r^ardless 
of  cause. 

As  specified  in  Supervisory  Pay 
Adjustments,  after  initiation  of  the 
demonstration  project,  all  personnel 
actions  involving  a  sujiervisory 
differential  will  require  a  statement 
signed  by  the  employee  acknowledging 
that  the  differential  may  be  terminated 
or  reduced  at  the  MRDEC  Director's 
discretion.  The  termination  or  reduction 
of  the  differential  is  not  an  adverse 
action  and  is  not  subject  to  appeal. 

Pay  and  Compensation  Ceilings 

An  employee's  total  monetary 
compensation  paid  in  a  calendar  year 
may  not  exceed  the  basic  rate  of  pay 
paid  in  level  I  of  the  Executive  Schedule 
consistent  with  5  U.S.C.  5307  and  5  CFR 
part  530,  subpart  B. 

In  addition,  each  payband  will  have 
its  own  pay  ceiling,  just  as  grades  do  in 
the  current  system.  Pay  rates  for  the 
various  paybands  will  be  directly  keyed 
to  the  GS  rates.  Except  for  Fetained  rates, 
basic  pay  will  be  limited  to  the 
maximum  rates  payable  for  each 
payband. 

Pay  Setting  for  Promotion 

Upon  promotion  to  a  higher  payband, 
an  employee  will  be  entitled  to  a  6% 
pay  increase  or  the  lowest  level  in  the 
payband  to  which  promoted,  whichever 
is  greater.  Highest  previous  rate  also 
may  be  considered  in  setting  pay  upon 
promotion,  under  rules  similar  to  the 
highest  previous  rate  rules  in  5  CFR 
531.203(c)  and  (d). 

C.  Classification 

Introduction 

The  objectives  of  the  new 
classification  system  are  to  simpUfy  the 
classification  process,  make  the  process 
more  serviceable  and  understandable, 
and  place  more  decision-making 
authority  and  accountability  with  line 
managers.  All  positions  listed  in 
Appendix  A  v^  be  in  the  classification 


structure.  Provisions  will  be  made  for 
including  other  occupations  as 
employment  requirements  change  in 
response  to  changing  technical 
programs. 

Occupational  Series 

The  present  GS  classification  system 
has  over  400  occupations  (also  called 
series),  which  are  divided  into  22 
groups.  The  occupational  series  will  be 
maintained.  New  series,  estabUshed  by 
OPM,  may  be  added  as  needed  to  reflect 
new  occupjations  in  the  work  force. 
Appendix  A  Usts  the  occupational  series 
currently  represented  at  the  MRDEC  by 
occupation^  family. 

Classification  Standards 

MRDEC  will  use  a  classification 
system  that  is  a  modification  of  the 
system  now  in  use  at  the  U.S.  Navy. 
Naval  Command,  Control  and  Ocean 
Surveillance  Center,  San  Diego,  « 

California.  The  present  classification 
standards  will  be  used  to  create  local 
benchmark  position  descriptions  for 
each  payband,  reflecting  duties  and 
responsibiUties  comparable  to  those 
described  in  present  classification 
standards  for  the  span  of  grades 
represented  by  eadi  payband.  There 
will  be  at  least  one  benchmark  position 
description  for  each  payband.  A 
supervisory  benchmark  position 
description  will  be  added  to  those 
paybands  that  include  supervisory 
employees.  Present  titles  and  series  will 
continue  to  be  used  in  order  to 
recognize  the  types  of  woric  being 
performed  and  educational  backgrounds 
and  requirements  of  incumbents. 
Locally  developed  specialty  codes  and 
OPM  functional  codes  will  be  used  to 
facihtate  titling,  making  quaUfication 
determinations,  and  assigning 
competitive  levels  to  determine 
retention  status. 

Position  Descriptions  and  Classification 
Process 

The  MRDEC  Director  vrill  have 
delegated  classification  authority  and 
may  redelegate  this  authority  to 
subordinate  managers.  New  benchmark 
position  descriptions  will  be  developed 
to  assist  managers  in  exercising 
delegated  position  classification 
authority.  Managers  will  identify  the 
occupational  family,  job  series,  the 
functional  code,  the  specialty  code, 
payband  level,  and  the  appropriate 
acquisition  codes.  The  manager  vdll 
document  these  decisions  on  a  cover 
sheet  similar  to  the  present  DA  Form 
374. 

Specialty  codes  will  be  developed  by 
Subject  Matter  Experts  (SMEs)  to 
identify  the  special  nature  of  work 


performed.  Functional  codes  ore  those 
currently  found  in  the  OPM 
Introduction  to  the  Classification 
Standards  which  define  certain  kinds  of 
activities,  e.g..  Research,  Development. 
Test  and  Evtduation,  etc,  and  covers 
Engineers  &  Scientists. 


Classification  Appeals 

An  employee  may  appeal  the 
occupational  family,  occupational 
series,  or  payband  of  his  or  her  position 
at  any  time.  The  employee  may 
accompUsh  this  by  exercising  any  of  the 
following  options:  (a)  The  employee 
must  formally  raise  the  areas  of  concern 
to  supervisors  in  the  immediate  chain  of 
conunand.  either  verbally  or  in  writing, 
(b)  If  the  employee  Is  not  satisfied  with 
the  supervisory  response,  the  emploj^ee 
may  appeal  to  the  appellate  level  within 
Dol)  or  may  appeal  directly  to  OPM,  (c) 
If  the  employee  elects  to  first  appeal  to 
DoD  but  is  not  satisfied  with  this 
response,  he/she  may  appeal  to  the 
Office  of  Personnel  Management. 
Appellate  decisions  from  OPM  are  final. 

'The  evaluation  of  a  classification 
appeal,  is  based  on  the  MRDEC 
Personnel  Demonstration  Project 
Classification  Standards. 

D.  Hiring  and  Appointment  Authorities 

1.  Hiring  Authority 

A  candidate's  basic  eUgibihty  will  be 
determined  tising  Office  of  Personnel 
Management's  (OPM)  QuaUfication 
Standards  Handbook  for  General 
Schedule  Positions.  Candidates  must 
meet  the  Tnimmiim  standards  for  entry 
into  the  payband.  For  example  if  the 
payband  includes  positions  in  grades 
GS-5  and  GS-7,  the  candidate  must 
meet  the  quaUfications  for  positions  at 
GS-5  level.  Specific  experience/ 
education  required  will  be  determined 
based  on  whether  a  position  to  be  filled 
is  at  the  lower  or  higher  end  of  the  band. 
Selective  placement  factors  can  be 
estabUsheKl  in  accordance  with  the  OPM 
Qualification  Handbook,  when  judged 
to  be  critical  to  successful  job 
performance.  These  factors  will  be 
commimicated  to  all  candidates  for 
particular  position  vacancies  and  must 
be  met  for  basic  eligibiUty.  Under  the 
demonstration  authcHity,  the  MRDEC 
will  modify  qualification  standards  only 
as  authorized  in  the  General  Policies 
and  instructions  (paragraph  8)  of  the 
Quahfication  Standard  Handbook. 

2.  Appointment  Authority 

Undor  the  demonstration  project, 
there  will  continue  to  be  career  and 
career  conditional  appointments  and 
temporary  appointments  not  to  exceed 
one  year.  These  appointments  will  use 
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existing  authorities  and  entitlements. 
Non-pOTmanent  positions  (exceeding 
one  year)  needed  to  meet  fluctuating  or 
uncertain  workload  requirements  will 
be  filled  using  a  Contingent  Employee 
appointment  authority. 

Employees  hired  for  more  than  one 
year,  under  the  contingent  employee 
appointment  authority,  are  given  term 
appointments  in  the  competitive  service 
for  no  longer  than  five  years.  The 
MRDEC  Director  is  authorized  to  extend 
a  contingent  appointment  one 
additional  year.  These  employees  are 
entitled  to  the  same  rights  and  benefits 
as  term  employees  and  will  serve  a  one 
year  trial  period.  The  Pay-for- 
Performance  Management  System 
described  in  m.B  apphes  to  contingent 
employees. 

Appointments  will  be  made  luider  the 
same  appointment  authorities  and 
processes  as  regular  term  appointments, 
but  recruitment  bulletins  must  indicate 
that  there  is  a  potential  for  conversion 
to  permanent  employment. 

Employees  hired  under  the  contingent 
employee  authority  may  be  ehgible  for 
conversion  to  career-conditional 
appointments.  To  be  converted,  the 
employee  must  (1)  have  been  selected 
for  the  tenn  position  under  competitive 
procedures,  with  the  announcement 
specifically  stating  that  the  individual(s) 
selected  for  the  term  po8ition(s)  may  be 
eUgible  for  conversion  to  career- 
conditional  appointment  at  a  later  date; 

(2)  served  two  years  of  substantially 
continuous  service  in  the  term  position: 

(3)  be  selected  under  merit  promotion 
procedures  for  the  permanent  position  : 
and  (4)  have  a  current  rating  of  B  or 
better. 

Employees  serving  under  regular  term 
appointments  at  the  time  of  conversion 
to  the  Demonstration  Project  will  be 
converted  to  the  new  contingent 
employee  appointments  provided  they 
were  hired  for  their  current  positions 
under  competitive  procedures.  These 
employees  will  be  eUgible  for 
conversion  to  career-conditional 
appointment  if  they  have  a  current 
rating  of  B  or  better  (or  one  of  the  top 
two  ratings  on  the  current  evaluation 
system),  and  are  selected  under  merit 
promotion  procedures  for  their 
permanent  position  after  having 
completed  two  years  of  continuous 
service.  Time  served  in  temporary  or 
term  positions  prior  to  conversion  to  the 
contingent  employee  appointment  is 
creditable  to  the  requirement  for  two 
jrears  of  continuous  service  stated 
above,  provided  the  service  was 
continuous. 


3.  Extended  Probationary  Period 

The  ciuxent  one  year  probationary 
period  will  be  extended  to  two  years  for 
all  newly  hired  employees  in  the 
Engineers  and  Scientists,  E&S  Support, 
and  Business  Management  occupational 
families.  The  purpose  of  extending  the 
probationary  period  is  to  allow 
supervisors  an  adequate  period  of  time 
to  fully  evaluate  an  employee's  abiUty  to 
complete  a  cycle  of  work  (such  as 
research,  program  development  and 
execution,  and  technology  transfer)  and 
to  fully  evaluate  an  employee's 
contribution  and  conduct.  Employees  in 
the  Goaeral  Support  occupational 
family  will  s^ve  a  one  year 
probationary  period. 

Aside  from  extending  the  time  period, 
all  other  features  of  the  ciurent 
probationary  period  are  retained 
including  the  potential  to  remove  an 
employee  without  providing  the  full 
substantive  and  procedural  rights 
aHorded  a  non-probationary  employee. 
Any  employee  appointed  prior  to  the 
implementation  date  will  not  be 
afiiected.  The  two  year  probation  will 
apply  to  new  hires  or  those  who  do  not 
have  reemployment  rights  or 
reinstatement  privileges. 

Prot>ationary  employees  will  be 
terminated  when  the  employee  fails  to 
demonstrate  proper  conduct,  technical 
competency,  and/or  adequate 
contribution  for  continued  employment. 
When  the  MRDEC  decides  to  terminate 
an  employee  serving  a  probationary 
period  because  his/her  work 
performance  or  conduct  during  this 
period  £ails  to  demonstrate  their  fitness 
or  quahfications  for  continued 
employment,  it  shall  terminate  his/her 
services  by  written  notification  of  the 
reasons  for  separation  and  the  effective 
date  of  the  action.  The  information  in 
the  notice  as  to  why  the  employee  is 
being  terminated  shall,  as  a  minimum, 
consists  of  the  manager's  conclusions  as 
to  the  inadequacies  of  their  performance 
or  conduct. 

4.  Supervisory  Probationary  Periods 

Supervisory  probationary  periods  will 
be  made  consistent  with  5  CFR  part  315, 
Subchapter  315.901.  Employees  that 
have  successfully  completed  the  initial 
probationary  [mriod  will  be  required  to 
complete  an  additional  one  year 
probationary  period  for  the  initial 
appointment  to  a  supervisory  position. 
If.  during  the  probationary  period,  the 
decision  is  made  to  return  the  employee 
to  a  nonsupervisory  position  for  reasons 
solely  related  to  supervisory 
performance,  the  employee  will  be 
returned  to  a  comparable  position  of  no 
lower  paytMnd  and  pay  than  the 


position  bom  which  they  were 
promoted. 

5.  Voluntary  Emeritus  Program 

Under  the  demonstration  project,  the 
Center  Director  will  have  the  authority 
to  offer  retired  or  sepanted  individuals 
(engineers  and  scientists)  voluntary 
assignments  in  the  Center.  This 
authority  will  include  individuals  who 
have  retired  or  separated  ht)m  Federal 
service.  Voluntary  Emeritus  Program 
assignments  are  not  considered 
"employment"  by  the  Federal 
government  (except  for  purposes  of 
injiuyr  compensation),  llius,  such 
assignments  do  not  affect  an  employee's 
entitlement  to  buyouts  or  severance 
payments  based  on  an  earlier  separation 
from  Federal  service.  The  Voluntary 
Emeritus  Program  will  ensure  continued 
quality  research  while  reducing  the 
overall  salary  line  by  allowing  higher 
paid  individuals  to  accept  retirement 
incentives  with  the  opportunity  to 
retain  a  presence  in  the  scientific 
community.  The  program  will  be  of 
most  benefit  during  manpower 
reductions  as  senior  S&Es  could  accept 
retirement  and  return  to  provide 
valuable  on-the-job  training  or 
mentoring  to  less  experienced 
employees.  Voluntary  service  will  not 
be  used  to  replace  any  employee. 

To  be  accepted  into  the  emeritus 
program,  a  volunteer  must  be  ^ 

recommended  by  Center  managers  to 
the  Center  Director.  Everyone  who 
applies  is  not  entitled  to  a  voluntary 
assignment.  The  Center  Director  must 
clearly  document  the  decision  process 
for  each  applicant  (whether  accepted  or 
rejected)  and^retain  the  doctmnentation 
throughout  the  assignment. 
Docimientation  of  rejections  will  be 
maintained  for  two  years. 

To  ensure  success  and  encourage 
participation,  the  volunteer's  federal 
retirement  pay  (whether  military  or 
dvihan)  will  not  be  affected  while 
serving  in  a  voluntary  capacity.  Retired 
or  separated  federal  employees  may 
accept  an  emeritus  position  without  a 
break  or  mandatory  waiting  period. 

Volunteers  will  not  be  permitted  to 
monitor  contracts  on  behalf  of  the 
government  or  to  participate  on  any 
contracts  or  soUcitations  where  a 
conflict  of  interest  exists.  The  same 
rules  that  currently  apply  to  source 
selection  members  will  apply  to 
volunteers. 

An  agreement  will  be  established 
between  the  volunteer,  the  Center 
Director  and  the  CPAC/CPOC  Director. 
The  agreement  will  be  reviewed  by  the 
local  Legal  Office  for  ethics 
determinations  under  the  Joint  Ethics 
Regulation.  The  agreement  must  be 
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finalized  before  the  assimiption  of 
duties  and  shall  include: 

(a)  A  statement  that  the  volimtary 
assignment  does  not  constitute  an 
appointment  in  the  civil  service  and  is 
without  compensation,  and  any  and  all 
claims  against  the  Government  (because 
of  the  voluntary  assignment)  are  waived 
by  the  volunteer. 

(b)  A  statement  that  the  volunteer  will 
be  considered  a  federal  employee  for  the 
purpose  of  injury  compensation, 

(c)  Volimteer's  work  schedule, 

(d)  Length  of  agreement  (defined  by 
length  of  project  or  time  defined  by 
weeks,  months,  or  years), 

(e)  Support  provided  by  the  Center 
(travel,  administrative,  office  space, 
suppUes), 

(f)  A  one  page  Statement  of  Duties  and 
Experience, 

(g)  A  provision  that  states  no 
additional  time  will  be  added  to  a 
volunteer's  service  credit  for  such 
purposes  as  retirement,  severance  pay, 
and  leave  as  a  result  of  being  a  member 
of  the  Voluntary  Eiheritiis  Program, 

(h)  A  provision  allowing  either  party 
to  void  die  agreement  with  10  working 
days  written  notice,  and 

(i)  The  level  of  security  access 
required  (any  security  clearance 
required  by  the  assignment  will  be 
managed  by  the  Center  while  the 
voluinteer  is  a  member  of  the  Voluntary 
Emeritus  Program). 

E.  Employee  Development 

1.  Expanded  Developmental 
Opportimity  Program 

The  MRDEC  Expanded 
Developmental  Opportunity  Program 
will  be  funded  by  the  MRDEC,  and  it 
will  cover  all  demonstration  project 
employees  in  the  Engineers  and 
Scientists  and  the  E&S  Support 
occupational  families.  An  expanded 
developmental  opportxmity 
complements  existing  developmental 
opportimities  such  as  (1)  long  term 
training,  (2)  one  year  work  experiences 
in  an  industrial  setting  via  the  Relations 
With  Industry  Program,  (3)  one  year 
work  experiences  in  laboratories  of 
allied  nations  via  the  Science  and 
Engineer  Exchange  Program,  (4) 
rotational  job  assignments  within  the 
MRDEC,  (5)  up  to  one  year 
developmental  assignments  in  higher 
headquarters  within  the  Army  and 
Department  of  Defense,  and  (6)  self 
directed  study  via  correspondence 
courses  and  local  colleges  and 
universities. 

Each  developmental  opportunity 
period  should  benefit  the  MRDEC,  as 
well  as  increase  the  employee's 
individual  effectiveness.  Various 


learning  or  uncompensated 
developmental  work  experiences  may 
be  considered,  .such  as  advanced 
academic  teaching  or  research,  or  on- 
the-job  work  experience  with  public  or 
non-profit  organizations.  Employees 
will  be  eligible  after  completion  of 
seven  years  of  Federal  service.  Final 
approval  authority  will  rest  with  the 
MRDEC  Director,  and  selection  of  an 
employee  to  be  granted  an  expanded 
developmental  opportimity  v^  be  on  a 
competitive  basis.  An  expanded 
developmental  opportunity  period  will 
not  result  in  loss  of  (or  reduction  in) 
pay,  leave  to  which  the  employee  is 
otherwise  entiUed,  or  credit  for  time  or 
service.  Employees  accepting  an 
expanded  developmental  opportunity 
do  not  have  to  sign  a  continued  service 
agreement  dted  in  5  U.S.C.  4108(a)(1) 
(Supplement  1995). 

Tne  opportunity  to  participate  in  the 
Expanded  Developmental  Opportimity 
Program  will  be  announced  annually. 
Instructions  for  appUcation  and  the 
selection  criteria  will  be  included  in  the 
announcement.  Final  selection  for 
participation  in  the  program  will  be 
made  by  the  Personnel  Management 
Board.  The  position  of  employees  on  an 
expanded  developmental  opportimity 
may  be  backfilled  wiih  employees 
temporarily  promoted  or  contingent 
employees  or  employees  assigned  via 
the  simphfied  assignment  process  in 
in.A.  However,  that  position  or  its 
equivalent  must  be  made  available  to 
the  employee  returning  from  the 
expanded  developmental  opportunity. 

2.  Training  for  IDegrees 

Degree  training  is  an  essential 
component  of  an  organization  that 
requires  continuous  acquisition  of 
advanced  and  specialized  knowledge. 
Degree  training  in  the  academic 
environment  of  laboratories  is  also  a 
critical  tool  for  recruiting  and  retaining 
employees  with  or  requiring  critical 
skills.  Constraints  under  current  law 
and  regulation  limit  degree  payment  to 
shortage  occupations.  In  addition, 
current  government  wide  regulations 
authorize  payment  for  degrees  based 
only  on  recruitment  or  retention  needs. 
Degree  payment  is  not  permitted  for 
non-shortage  occupations  involving 
critical  skills. 

The  MRDEC  proposes  to  expand  the 
authority  to  provide  degree  payment  for 
purposes  of  meeting  critical  skill 
requirements,  to  ensure  continuous 
acquisition  of  advanced  and  specialized 
knowledge  essential  to  the  organization, 
and  to  recruit  and  retain  personnel 
critical  to  the  present  and  future 
requirements  of  the  organization.  Degree 
payment  may  not  be  authorized  wdiere 


it  would  result  in  a  tax  liability  for  the 
employee  without  the  employee's 
express  and  written  consent  It  is 
expected  that  the  degree  payment 
authority  will  be  used  primarily  and 
largely  for  advanced  degrees,  except 
v^iere  an  undergraduate  program  is 
necessary  to  the  attainment  of  an 
advanced  degree  or  credits.  Any 
variance  from  this  poUcy  must  be 
rigorously  determined  and  documented. 

The  MRDEC  will  develop  guidelines 
to  ensure  competitive  approval  of 
degree  payment  and  that  such  decisions 
are  fully  documented.  In  addition,  this 
proposal  shall  be  implemented 
consistent  with  5  U.S.C.  4107(b)(2). 

F.  Revised  Reduction-in-Force  (RIF) 
Procedures 


Introduction 

Modifications  include  limiting 
competitive  area  to  occupational 
famiUes  and  increasing  the  emphasis  on 
performance  in  the  RIF  Process. 
Retention  criteria  are  in  the  following 
order,  tenure,  veterans'  preference, 
service  credit  adjusted  by  a  sum  of  the 
last  three  performance  ratings.  Current 
reduction  in  force  regulations/ 
procedures  have  been  adjusted  in  the 
context  of  the  occupational  femily  and 
the  payband  classification  system.  Also 
regulations  are  being  modified  by 
substituting  "same  payband"  for  "same 
grade"  and  "one  payband  lower"  for 
"three  grades  lower." 

Competitive  Areas 

Each  of  the  four  occupational  famiUes 
will  be  a  separate  competitive  area  and 
each  competitive  area  will  cover  all 
geographic  locations.  Bumps  and 
retreats  will  occur  only  within  the 
competitive  area  and  only  to  positions 
for  which  the  employee  is  quaUfied  in 
the  same  or  next  lower  payband. 

Competitive  levels  will  be  estabhshed 
based  on  the  payband,  classification 
series,  and  where  responsibihties  are 
similar  enough  in  duties.  quaUfication 
requirements,  pay  schedules,  and 
working  conditions  so  that  an  employee 
may  be  reassigned  to  any  of  the  other 
positions  within  the  level  without 
requiring  significant  training  or  causing 
undue  interruption.  Separate 
competitive  levels  will  be  estabUshed 
for  positions  in  the  competitive  and 
excepted  service;  for  positions  filled  on 
a  full-time,  part-time,  intermittent, 
seasonal,  or  on-call  basis;  and  separate 
levels  will  be  established  for  positions 
filled  as  a  trainee  or  developmental. 

Retention 

Competing  employees  are  listed  on  a 
retenticm  register  in  the  order  shown 
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below.  Each  tenure  group  has  three 
subgroups  (30%  or  higher  compensable 
veterans,  other  veterans,  and  non- 
veterans)  and  employees  appear  on  the 
retention  register  in  that  order.  Within 
each  subgroup,  employees  are  in  order 
of  years  of  service  adjusted  to  include 
performance  credit. 

Tenure  I    (Career  employees) 
Tenure  n    (Career-Conditional 

employees) 
Tenure  III    (Contingent  employees) 

In  the  Demonstration  Project  an 
employee  can  bump  into  a  position,  in 
the  same  occupational  family  in  the 
same  payband  or  one  below,  that  is 
currently  held  by  another  employee  in 
a  lower  retention  subgroup.  An 
employee  may  retreat  within  the  same 
occupational  family  in  the  same  band  or 
one  payband  below  the  one  that  is 
currently  held  by  another  employee  in 
the  same  subgroup  who  has  lower 
adjusted  RIF  service  computation  date. 
A  preference  eligible  with  a 
compensable  service-connected 
disabiUty  of  30  percent  or  more  may 
displace  employees  in  positions 
equivalent  to  five  OS  grades  below  the 
minimum  grade  level  of  his/her  current 
bond. 

An  employee  with  a  current  anniml 
performance  rating  of  U  has  assignment 
rights  only  to  a  position  held  by  another 
employee  who  has  a  U  rating.  An 
employee  who  has  been  given  a  written 
decision  of  removal  because  of 
unacceptable  performance  will  be 
placed  at  the  bottom  of  the  retention 
register  for  his/her  competitive  level. 

Link  Between  Performance  and 
Retention 

An  employee  will  have  additional 
yem  of  service  added  to  the  service 
computation  date  for  retention 
purposes.  The  credit  is  appked  for  each 
of  the  last  three  annual  performance 
ratings  of  record,  received  over  the  last 
four  3rears.  for  a  potential  credit  of  30 
years.  If  an  employee  has  les^  than  three 
annual  j)erformance  ratings  of  record, 
then  for  each  missing  rating,,^  rating  of 
C  will  be  assumed.  Ratings  given  under 
nonDemo  systems  will  be  converted  to 
tho  demo  rating  scheme  and  provided 
the  equivalent  rating  credit. 
Rating  A  adds  10  years 
Rating  B  adds  7  years 
Rating  C  adds  3  years 
Rating  U  adds  no  credit  for  retention 

Ckade  and  Pay  Retention 

Except  where  waived  or  modified  in 
the  waivers  section  of  this  plan,  grade 
and  pay  retention  will  follow  oirrent 
law  and  regulaticMU. 


IV.  Training 

Introduction 

The  key  to  the  success  or  failure  of  the 
proposed  demonstration  project  will  be 
the  training  provided  for  all  involved. 
This  training  will  not  only  provide  the 
necessary  knowledge  and  skills  to  carry 
out  the  proposed  changes,  but  will  also 
lead  to  program  commitment  on  the  part 
of  participants. 

Training  at  the  beginning  of 
implementation  and  throughout  the 
demonstration  will  be  provided  to 
supervisors,  employees,  and  the 
administrative  staff  responsible  for 
assisting  managers  in  effecting  the 
changeover  and  operation  of  the  new 
system. 

The  elements  to  be  covered  in  the 
orientation  portion  of  this  training  will 
include:  (1)  a  description  of  the 
personnel  system,  (2)  how  employees 
are  converted  into  and  out  of  the 
system.  (3)  the  pay  adjustment  and/or 
bonus  process,  (4)  CamiUarization  with 
the  new  position  descriptions  and 
performance  objectives.  (5)  the 
performance  evaluation  management 
system,  (6)  the  reconsideration  process, 
and  (7)  the  demonstration  project 
administrative  and  formal  evaluation 
process.  AFGE  Local  1858  will  be  given 
an  opportunity  to  describe  their  role  and 
function  in  the  demonstration  program. 

Supervisors 

The  focus  of  this  project  on 
management-centered  personnel 
administration,  with  increased 
supervisory  and  managerial  personnel 
management  authority  and 
accountability,  demands  thorough 
training  of  supervisors  and  managers  in 
the  knowledge  and  skills  that  will 
prepare  them  for  their  new 
responsibilities.  Training  will  include 
detailed  information  on  the  poUcies  and 
procedures  of  the  demonstration  project, 
skills  training  in  using  the  classification 
system,  position  description 
preparation,  performance  evaluation, 
and  interaction  with  AFGE  Local  1858 
as  a  partner.  Additional  training  may 
focus  on  nonproject  procedural 
techniques  such  as  interpersonal  and 
communication  skills. 

Administrative  Staff 

The  administrative  staff,  generally 
personnel  speciaHsts.  technicians,  and 
administrative  officers,  will  play  a  key 
role  in  advising,  training,  and  coaching 
supervisors  and  employees  in 
implementing  the  demonstration 
project.  This  staff  will  need  training  in 
the  procedural  and  technical  aspects  of 
the  project 


Employees 

The  MRDEC,  in  conjimction  with  the 
AFGE  Local  1858  and  education  and 
development  assets  of  the  CPAC/CPOC 
will  train  employees  covered  under  the 
demonstration  project.  In  the  months 
leading  up  to  the  implementation  date, 
meetings  will  be  held  for  employees  to 
fully  inform  them  of  all  project 
decisions,  procedures,  and  processes. 

V.  Conversion 

Conversion  to  the  Demonstration  Project 

a.  Initial  entry  into  the  demonstration 
project  will  be  accompUshed  through  a 
full  employee  protection  approach  that 
ensures  each  employee  an  initial  place 
in  the  appropriate  payband  without  loss 
of  pay.  Employees  serving  under  regular 
term  appointments  at  the  time  of  the 
implementation  of  the  demonstration 
project  will  be  converted  to  the 
contingent  employee  appointment. 
Position  announcement,  etc.  will  not  be 
required  for  these  contingent  employee 
appointments.  An  automatic  conversion 
from  ciurent  GS/GM  grade  and  pay  into 
the  new  broadband  system  will  be 
accompUshed. 

Each  employee's  initial  total  salary 
under  the  demonstration  project  will 
equal  the  total  salary  received 
immediately  before  conversion. 
Employees  who  enter  the  demonstration 
project  later  by  lateral  reassignment  or 
transfer  will  be  subject  to  parallel  pay 
conversion  rules.  If  conversion  into  the 
demonstration  project  is  accomp>anied 
by  a  geographic  move,  the  employee's 
GS  pay  entitlements  in  the  new 
geographic  area  must  be  determined 
before  performing  the  pay  conversion. 

b.  Employees  who  are  on  temporary 
promotions  at  the  time  of  conversion 
will  be  converted  to  a  payband 
commensurate  with  the  grade  of  the 
position  to  which  promoted.  At  the 
conclusion  of  the  temporary  promotion, 
the  employee  will  revert  to  the  payband 
which  corresponds  to  the  grade  of 
record.  When  a  temporary  promotion  is 
terminated,  the  employee's  pay 
entitlements  will  be  determined  based 
on  the  employee's  position  of  record, 
with  appropriate  adjustments  to  reflect 
pay  events  during  the  temporary 
promotion,  subject  to  the  specific 
policies  and  rules  established  by  the 
K4RDEC.  In  no  case  may  those 
adjustments  increase  the  pay  for  the 
position  or  record  beyond  the  applicable 
pay  range  maximum  rate.  The  only 
exception  will  be  if  the  original 
compietitive  promotion  announcement 
stipulated  that  the  promotion  could  be 
made  permanent;  in  these  cases  actions 
to  make  the  temporary  promotion 
permanent  will  be  considered,  and  if 
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implemented,  will  be  subject  to  all 
existing  priority  placement  programs. 

c.  Employees  who  are  covered  by 
special  salary  rates,  prior  to  the 
demonstration  project,  will  no  longer  be 
considered  a  special  rate  employee 
under  the  Demonstration  Project.  These 
employees  will,  therefore,  be  eligible  for 
full  locality  pay. 

The  adjusted,  salaries  of  these 
employees  vtrill  not  change.  Rather,  the 
employees  will  receive  a  new  basic  pay 
rate  computed  by  dividing  their 
adjusted  basic  pay  (higher  of  special  rate 
or  locality  rate)  by  the  locality  pay  Cactor 
for  their  area.  A  fall  locality  adjustment 
Mall  then  be  added  to  the  new  basic  pay 
rate.  Adverse  action  and  pay  retention 
provisions  will  not  apply  to  the 
conversion  process  as  there  will  be  no 
change  in  total  salary. 

d.  During  the  first  12  months 
following  conversion,  employees  will 
receive  pay  increases  for  non- 
competitive promotion  equivalents 
when  the  grade  level  of  the  promotion 
is  encompassed  within  the  same 
broadband,  the  employee's  performance 
warrants  the  promotion  and  promotions 
would  have  otherwise  occtirred  during 
that  period.  Employees  who  receive  an 
in-level  promotion  at  the  time  of 
conversion  will  not  receive  a  prorated 
step  increase  equivalent  as  defined 
below. 

e.  At  the  time  of  conversion  each 
converted  employee  will  be  given  a 
lump  sum  cash  payment  for  the  time 
credited  to  the  employee  toward  what 
would  have  been  the  employee's  next 
within-grade  (step)  increase.  The 
payment  for  employees  will  be 
computed  by:  calculating  the  ratio  of  the 
number  of  weeks  the  employee  will 
have  spent  in  the  current  step  through 
the  week  prior  to  the  day  of  conversion, 
to  the  total  number  of  weeks  in  the 
employee's  ctirrent  waiting  period*  for  a 
regular  within-grade  increase;  and 
multiplying  that  ratio  by  the  dollar 
value  of  the  employee's  next  within- 
grade  increase  at  the  time  of  conversion. 

Conversion  or  Movement  from  a  Project 
Position  to  a  General  Schedule  Position 

If  a  demonstration  project  employee  is 
moving  to  a  General  Schedule  (GS) 
position  not  under  the  demonstration 
project,  or  if  the  project  ends  and  each 
project  employee  must  be  converted 
back  to  the  GS  system,  the  following 
procedures  will  be  used  to  convert  the 
employee's  project  payband  to  a  GS- 
equivalent  grade  and  the  employee's 
project  rate  of  pay  to  GS  equivalent  rate 
of  pay.  The  converted  GS  grade  and  GS 
rate  of  pay  must  be  determined  before 
movement  or  conversion  out  of  the 
demonstration  project  and  any 


accompanying  geographic  movement, 
promotion,  or  other  simultaneous 
action.  For  conversions  upon 
termination  of  the  project  and  for  lateral 
reassignments.  the  converted  GS  grade 
and  rate  will  become  the  employee's 
actiial  GS  grade  and  rate  after  leaving 
the  demonstration  project  (before  any 
other  action).  For  transfers,  promotions, 
and  other  actions,  the  converted  GS 
grade  and  rate  will  be  used  in  applying 
any  GS  pay  administration  rules 
applicable  in  connection  with  the 
employee's  movement  out  of  the  project 
(e.g.,  promotion  rules,  highest  previous 
rate  rules,  pay  retention  rules),  as  if  the 
GS  converted  grade  and  rate  were 
actually  in  effect  immediately  before  the 
employee  left  the  demonstration  project. 

a.  Grade-Setting  Provisions:  An 
employee  in  a  payband  corresponding 
to  a  single  GS  grade  is  converted  to  that 
grade.  An  employee  in  a  payband 
corresponding  to  two  or  more  grades  is 
converted  to  one  of  those  grades 
according  to  the  following  rules: 

(1)  The  employee's  adjusted  rate  of 
basic  pay  under  the  demonstration 
project  (including  any  locality  payment) 
is  compared  with  step  4  rates  in  the 
highest  applicable  GS  rate  range.  (For 
this  purpose,  a  "GS  rate  range"  includes 
a  rate  in  (1)  the  GS  base  schedule,  (2) 
the  locality  rate  schedule  for  the  locality 
pay  area  in  which  the  position  is 
located,  or  (3)  the  appropriate  special 
rate  schedule  for  the  employee's 
occupational  series,  as  applicable.)  If  the 
series  is  a  two-grade  interval  series,  only 
odd-numbered  grades  are  considered 
below  GS-11. 

(2)  If  the  employee's  adjusted  project 
rate  equals  or  exceeds  the  appUcable 
step  4  rate  of  the  highest  GS  grade  in  the 
band,  the  employee  is  converted  to  that 
grade. 

(3)  If  the  einployee's  adjusted  project 
rate  is  lower  than  the  applicable  step  4 
rate  of  the  highest  grade,  the  adjusted 
rate  is  compared  with  the  step  4  rate  of 
the  second  highest  grade  in  the 
employee's  payband.  If  the  onployee's 
adjusted  rate  equals  or  exceeds  step  4 
rate  of  the  second  highest  grade,  the 
employee  is  converted  to  that  grade. 

(4)  "tnis  process  is  repeated  for  each 
successively  lower  grade  in  the  band 
until  a  grade  is  found  in  which  the 
employee's  adjusted  project  rate  equals 
or  exceeds  the  applicable  step  4  rate  of 
the  grade.  The  employee  is  then 
converted  at  that  grade.  If  the 
employee's  adjusted  rate  is  below  the 
step  4  rate  of  the  lovtrest  grade  in  the 
band,  the  employee  is  converted  to  the 
lowest  grade. 

(5)  Exception:  If  the  employee's 
adjusted  project  rate  exceeds  the 
maximum  rate  of  the  grade  assigned 


imder  the  above-described  "step  4"  rule 
but  fits  in  the  rate  range  for  the  next 
higher  applicable  grade  (i.e.,  between 
step  1  and  step  4),  then  the  employee 
shall  be  converted  to  that  next  higher 
appUcable  grade. 

f6)  Exception:  An  employee  will  not 
be  converted  to  a  lower  grade  than  the 
grade  held  by  the  employee 
immediately  preceding  a  conversion, 
lateral  reassignment,  or  lateral  transfer 
into  the  project,  imless  since  that  time 
the  employee  has  undergcme  a  reduction 
in  band. 

b.  Pay-Setting  Provisions:  An 
employee's  pay  within  the  convrated  GS 
grade  is  set  by  converting  the 
employee's  demonstration  project  rate 
of  pay  to  GS  rate  of  pay  in  accordance 
with  the  following  rules: 

(1)  The  pay  conversion  is  done  before 
any  geographic  movement  or  other  pay- 
related  action  that  coincides  with  the 
employee's  movement  or  conversion  out 
of  Uie  demonstration  project. 

(2)  An  employee's  adjusted  rate  of 
basic  pay  unda  the  project  (including 
any  locality  payment)  is  converted  to  a 
GS  adjust^  rate  on  the  highest 
appUcable  rate  range  for  the  converted 
GS  grade.  (For  this  purpose,  a  "GS  rate 
range"  includes  a  rate  range  in  (1)  the 
GS  base  schedule.  (2)  an  appUcable 
locaUty  rate  schedule,  or  (3)  an 
appUcable  special  rate  schedule.) 

(3)  If  the  mghest  appUcable  GS  rate 
range  is  a  locaUty  pay  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  GS  locaUty  rate  of  pay. 

If  this  rate  falls  between  two  steps  in  the 
locaUty-ad justed  schedule,  the  rate  must 
be  set  at  the  higher  step.  The  converted 
GS  unadjusted  rate  of  basic  pay  would 
be  the  GS  base  rate  corresponding  to  the 
converted  GS  locaUty  rate  (i.e..  same 
step  position).  (If  this  employee  is  also 
covered  by  a  special  rate  schedule  as  a 
GS  employee,  the  converted  special  rate 
wiU  be  determined  based  on  the  GS  step 
position.  This  underlying  special  rate 
will  be  basic  pay  for  certain  purposes 
for  which  the  employee's  higher  locaUty 
rate  is  not  basic  pay.) 

(4)  If  the  highest  appUcable  GS  rate 
range  is  a  special  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  special  rate.  If  this  rate 
falls  between  two  steps  in  the  special 
rate  schedule,  the  rates  must  be  set  at : 
the  higher  step.  The  converted  GS 
unadjusted  rates  of  basic  pay  will  be  the 
GS  rates  corresponding  to  the  converted 
special  rate  (i.e.,  same  step  position). 

c.  Within-Grade  Increase — Equivalent 
Increase  Determinations:  Service  under 
the  demonstration  project  is  creditable 
for  within-grade  increase  purposes  upon 
conversion  back  to  the  GS  pay  system. 
Performance  pay  increases  (including  a 
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zero  increase)  under  the  demonstration 
project  are  equivalent  increases  for  the 
purpose  of  determining  the 
commencement  of  a  within-grade 
increase  waiting  period  under  5  CFR 
531.405(h). 

Personnel  Adntinistration 

All  personnel  laws,  regulations,  and 
guidelines  not  waived  by  this  plan  will 
remain  in  effect.  Basic  employee  rights 
will  be  safeguarded  and  merit  principles 
will  be  maintained.  Supporting 
personnel  specialists  will  continue  to 
process  personnel-related  actions  and 
provide  consultative  and  other 
appropriate  services. 

Automation 

The  MROEC  will  continue  to  use  the 
Defmse  Qvilian  Personnel  Data  System 
(DCPOS)  for  the  processing  of 
personnel-related  data.  Payroll  servicing 
will  continue  from  the  respective 
payroll  ofBces. 

Local  automated  systems  will  be 
developed  to  support  computation  of 
performance  related  pay  Increases  and 
awards  and  other  personnel  processes 
and  systems  associated  with  this 
project. 

Experimentation  and  Revision 

Many  aspects  of  a  demonstration 
project  are  experimental.  Modifications 
may  be  made  from  time  to  time  as 
experience  is  gained,  results  are 
analyzed,  and  conclusions  are  reached 
on  how  the  system  is  working.  The 
MRDEC  will  make  minor  modifications, 
such  as  changes  in  the  occupational 
series  in  a  occupational  family  without 
further  notice.  Major  changes,  such  as  a 
change  in  the  number  of  occupational 
{amihes.  will  be  published  in  the 
Federal  Register. 

VL  Proiect  Daratian 

Pubhc  Law  103-337  removed  any 
mandatory  expiration  date  for  this 
demonstration.  The  project  evaluation 
plan  adequately  addresses  how  each 
intervention  will  be  comprehensively 
evaluated  for  at  least  the  first  5  years  of 
the  dononstration.  Major  changes  and 
modifications  to  the  interventions  can 
be  made  through  announcement  in  the 
Federal  Register  and  would  be  made  if 


formative  evaluation  data  warranted.  At 
the  5  year  point,  the  entire 
demonstration  will  be  reexamined  for 
either  (a)  permanent  implementation, 
(b)  change  and  another  3-5  year  test 
period,  or  (c)  expiration. 

Vn.  Evaluation  Plan 

Chapter  47  (Title  5  LI.S.C.)  requires 
that  an  evaluation  system  be 
implemented  to  measure  the 
effectiveness  of  the  proposed  personnel 
management  interventions.  An 
evaluation  plan  for  the  entire  laboratory 
demonstration  program  covering  24  DoD 
labs  was  developed  by  a  joint  OPM/ 
DOD  Evaluation  Ckimmittee.  A 
Comprehensive  evaluation  plan  was 
submitted  to  the  Office  of  Ctefense 
Research  &  Engineering  in  1995  and 
subsequently  approved  (Proposed  Plan 
for  Evaluation  of  the  Department  of 
Defense  S&T  Laboratory  Demonstration 
Program.  Office  of  Merit  Systems 
Oversight  &  Effectiveness.  June  1995). 
The  overall  evaluation  effort  will  be 
coordinated  and  conducted  by  CH'M's 
Personnel  Resources  and  Development 
Center  (PRDC).  The  primary  focus  of  the 
evaluation  is  to  determine  whether  the 
waivers  granted  result  in  a  more 
effective  personnel  system  than  the 
current  as  well  as  an  assessment  of  the 
costs  associated  with  the  new  system. 

The  present  personnel  system  with  its 
many  rigid  rules  and  regulations  is 
generally  perceived  as  an  impediment  to 
mission  accomplishment.  The 
Demonstration  Project  is  intended  to 
remove  some  of  those  barriers  and 
therefore,  is  expected  to  contribute  to 
improved  organizational  performance, 
while  it  is  not  possible  to  prove  a  direct 
causal  link  between  intermediate  and 
ultimate  outcomes  (improved  personnel 
system  performance  and  improved 
organizational  effectiveness),  such  a 
linkage  is  hypothesized  and  data  will  be 
collected  and  tracked  for  both  types  of 
outcome  variables. 

An  intervention  impact  model 
(Appendix  B)  will  be  used  to  measure 
the  effectiveness  of  the  various 
personnel  system  changes  or 
interventions.  Additional  measures  will 
be  developed  as  new  interventions  are 
introduced  or  existing  interventions 
modified  consistent  with  expected 


efliects.  Measures  may  also  be  deleted 
when  appropriate.  Activity  specific 
measures  may  also  be  developed  to 
accommodate  specific  needs  or  interests 
which  are  locally  unique. 

The  evaluation  model  for  the 
Demonstration  Project  identifies 
elements  critical  to  an  evaluation  of  the 
effectiveness  of  the  interventions.  The 
overall  evaluation  approach  will  also 
include  consideration  of  context 
variables  that  are  likely  to  have  an 
im{}act  on  project  outcomes:  e.g.,  HRM 
regionalization,  downsizing,  cross- 
service  integration,  and  the  general  state 
of  the  economy.  However,  the  main 
focus  of  the  evaluation  will  be  on 
intermediate  outcomes,  i.e.,  the  results 
of  specific  personnel  system  changes 
which  are  expected  to  improve  human 
resources  management.  The  ultimate 
outcomes  are  defined  as  improved 
organizational  effectiveness,  mission 
accomplishment,  and  customer 
satisfaction. 

Data  from  a  variety  of  different 
sources  will  be  used  in  the  evaluation. 
Information  from  existing  management 
information  systems  supplemented  with 
perceptual  data  will  be  used  to  assess 
variables  related  to  efiiectiveness. 
Multiple  methods  provide  more  than 
one  perspective  on  how  the 
demonstration  project  is  working. 
Information  gathered  through  one 
method  will  be  used  to  vahdate 
information  gathered  through  another. 
Confidence  in  the  findings  will  increase 
as  they  are  substantiated  by  the  different 
collection  methods.  The  following  types 
of  data  will  be  collected  as  part  of  the 
evaluation:  (1)  Workforce  data;  (2) 
personnel  office  data;  (3)  employee 
attitudes  and  feedback  using  surveys,' 
structured  interviews,  and  focus  groups; 
(4)  local  activity  histories;  and,  (5)  core 
measiu«s  of  laboratory  effectiveness. 

Vm.  Demonstration  Proiect  Costs 

Costs  associated  with  the 
development  of  the  personnel 
demonstration  system  include  software 
automation,  training,  and  project 
evaluation.  All  fund^g  will  be  provided 
through  the  MTCOM/MRDEC  budget. 
The  projected  annual  expenses  for  each 
area  is  summarized  in  Table  1. 


Table  1.— Projected  Developmental  Costs  (Then  Year  Dollars) 


FY  96 

FY  97 

FY  98 

FY  99 

FY  00 

FY  01 

Ironing _ 

Proiect  Evaiuaion 

Aianmaiinn 

$6K 

SZSK 

$80K 

$99K 
S60K 
$10K 

$12K 
$60K 

$60K 

S60K 

$60K 
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TABLE  1  .—Projected  Developmental  Costs  (Then  Year  Dollars) 


Totals 


FY  96 


$111K 


FY  97 


$169K 


FY  98 


$72K 


FY  99 


$60K 


FY  00 


$6GK 


FY  01 


$60K 


DC.  Required  Waivers  to  Law  and 
Regulation 

Pubhc  Law  103-337  gave  the  DoD  the 
authority  to  experiment  with  several 
personnel  management  innovations.  In 
addition  to  the  authorities  granted  by 
the  law,  the  following  are  the  waivers  of 
law  and  regulation  that  will  be 
necessary  for  implementation  of  the 
Demonstration  Project.  In  due  course, 
additional  laws  and  regulations  may  be 
identified  for  waiver  request. 

1.  Title  5,  U.S.  Code 

Chapter  31,  Section  3111:  Acceptance 
of  Volimteer  Service— To  the  extent  that 
the  acceptance  of  retired  or  separated 
engineers  and  scientists  are  not 
included  as  volunteers  under  current 
statute. 

Chapter  33,  Section  3324: 
Appointment  to  positions  classified 
above  GS-15. 

Chapter  41.  Section  4107:  Pay  for 


Chapter  41.  Section  4108:  Employee 
Agreements;  Service  after  Training— To 
the  extent  that  employees  who  accept  an 
expanded  developmental  opportunity 
(sabbatical)  do  not  have  to  sign  a 
continued  service  agreement. 

Chapter  43,  Sections  4301(3): 
Definitions. 

Chapter  43,  Section  4302: 
Establishment  of  Performance  Appraisal 
Systems. 

Chapter  43.  Section  4303(a).  (b).  and 
(c):  Actions  Based  on  Unacceptable 
Performance. 

Chapter  51,  Sections  5101-5111: 
Related  to  classification  standards  and 
grading;  to  the  extent  that  white  collar 
employees  will  be  covered  by 
broadbanding.  Pay  category 
determination  criteria  for  federal  wage 
system  positions  remain  imchanged. 

Chapter  53.  Sections  5301.  5302  (8) 
and  (9),  5303  and  5304:  Sections  5301, 
5302,  and  5304  are  waived  only  to  the 
extent  necessary  to  aUow  demonstration 
project  employees  to  be  treated  as 
General  Sdiedule  employees  and  to 
allow  basic  rates  of  pay  imder  the 
demonstration  project  to  he  treated  as 
scheduled  rates  of  pay.  This  waiver  does 
not  apply  to  ST  employees  who 
continue  to  be  covered  by  these 
provisions,  as  appropriate. 

Chapter  53,  Section  5305:  Special 
Rates. 


Chapter  53.  Sections  5331-5336: 
General  Schedule  pay  rates. 

Chapter  53,  Sections  5361-5366: 
Grade  and  pay  retention — ^This  waiver 
applies  only  to  the  extent  necessary  to 
(1)  replace  "grade"  with  "payband";  (2) 
allow  demonstration  project  employees 
to  be  treated  as  General  Schedule 
employees;  (3)  provide  that  pay 
retention  provisions  do  not  apply  to 
conversions  firom  General  Schedtile 
special  rates  to  demonstration  project 
pay,  as  long  as  total  pay  is  not  reduced, 
and  to  reductions  in  pay  due  solely  to 
the  removal  of  a  supervisory  pay 
adjustment  upon  volimtarily  leaving  a 
supervisory  position;  and  (4)  provide 
that  an  employee  on  pay  retention 
whose  performance  rating  is  "U"  is  not 
entitled  td  50  percent  of  the  amount  of 
the  increase  in  the  maximum  rate  of 
basic  pay  payable  for  the  payband  of  the 
employee's  position.  This  waiver  does 
not  apply  to  ST  employees  unless  they 
move  to  a  GS-equivalent  position  under 
the  demonstration  project  imder 
conditions  that  trigger  entitlement  to 
pay  retention. 

Chapter  55,  Section  5545(d): 
Hazardous  duty  differential — ^This 
waiver  applies  only  to  the  extent 
necessary  to  allow  demonstration 
project  employees  to  be  treated  as 
General  Sdiedule  employees.  This 
waiver  does  not  apply  to  ST  employees. 

Chapter  57.  Section  5753,  5754,  and 
5755:  Recruitment  and  Relocation 
Bonuses,  Retention  Allowances  and 
Supervisory  Differentials— This  waiver 
applies  only  to  the  extent  necessary  to 
allow  employees  and  positions  under 
the  demonstration  project  to  be  treated 
as  employees  and  positions  imder  the 
General  Schedule.  This  waiver  does  not 
apply  to  ST  employees  who  continue  to 
be  covered  by  these  provisions,  as 
appropriate. 

Chapter  75,  Section  7512(3):  Adverse 
actions — ^This  waiver  appUes  only  to  the 
extent  necessary  to  replace  "grade"  with 
"payband". 

Chapter  75.  Section  7512(4):  Adverse 
actions — ^This  waiver  applies  only  to  the 
extent  necessary  to  provide  that  adverse 
action  provisions  do  not  apply  to  (1) 
conversions  from  General  Schedule 
special  rates  to  demonstration  project 
pay,  as  long  as  total  pay  is  not  reduced 
and  (2)  reductions  in  pay  due  to  the 
removal  of  a  supervisory  pay  adjustment 


u[K>n  voluntary  movement  to  a 
nonsupervisory  position. 
2.  Title  5,  Code  of  Federal  Regulations 
Part  300.601-605:  llme-in-^^de 
requirements — RestricticMis  eliminated 
under  the  demonstration. 

Part  308.101  through  308.103: 
Volunteer  Service — To  the  extent  that 
retired  engineers/scientists  can  perform 
volimtary  services. 

Part  315.801  and  315.802: 
Probationary  Period — Demonstration 
project  employees  in  some  occupational 
families  will  have  extended 
probationary  period. 

Part  316.301:  Term  Appointrnwits — 
Adding  years  to  exceed  4. 

Part  316.303:  Tenure  of  Term 
Employees — Demonstration  allows  for 
conversion. 

Part  316.305:  EUgibiUty  for  Within- 
Grade  Increases. 

Part  351.402(b):  Competitive  Areas— 
Demonstraticm  estabUshes  Competitive 
Areas  by  Occupational  Family. 

Part  351.403:  Competitive  level— ^To 
the  extent  that  payl>uid  is  substituted 
for  grade. 

Part  351.504:  Credit  for 
Performance — ^As  it  relates  to  years  of 
credit. 

Part  351.701:  Assignment  Involving 
Displacement — To  the  extent  that 
employees  bump  and  retreat  rights  will 
be  limited  to  one  payband  except  in  the 
case  of  30%  preference  eUgibles  which 
is  a  position  equivalent  to  five  GS 
grades  below  the  minimum  grade  level 
of  his/her  payband. 

Part  430  subpart  B,  Performance 
Appraisal  for  General  Schedule, 
Prevailing  Rate,  and  Certain  Other 
Employees:  Employees  under  the 
demonstration  project  will  not  be 
subject  to  the  requirements  of  this 
subpart. 

Part  432:  Modified  to  the  extent  that 
an  employee  may  be  removed,  reduced 
in  band  level  with  a  reduction  in  pay, 
reduced  in  pay  without  a  reduction  in 
band  level  and  reduced  in  band  level 
without  a  reduction  in  pay  based  on 
imacceptable  performance.  Also 
modified  to  delete  reference  to  critical 
element.  For  employees  who  are 
reduced  in  band  level  without  a 
reduction  in  pay.  Sections  432.105  and 
432.106(a)  do  not  apply. 

Part  432.  Sections  104  and  105: 
Proposing  and  Taking  Action  Based  on 
Unacceptable  POTfcmnance. 
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Part  511:  Classification  Under  the 
General  Schedule — To  the  extent  that 
grades  are  changed  to  broadbands,  and 
that  white  collar  positions  are  covered 
by  broadbanding. 

Part  530,  subpart  C:  Special  salary 
rates. 

Part  531,  subparts  B,  D.  and  E: 
Determining  rate  of  basic  pay,  within- 
grade  increases,  and  quahty  step 
increases. 

Part  531,  subpart  F:  LocaUty  pay — 
This  waiver  apphes  only  to  the  extent 
necessary  to  allow  demonstration 
project  employees  to  be  treated  as 
General  Schedule  employees,  and  basic 
rates  of  pay  under  the  demonstration 
project  to  be  treated  as  scheduled 
annual  rates  of  pay.  This  waiver  does 
not  apply  to  ST  employees  who 
continue  to  be  covered  by  these 
provisions,  as  appropriate. 

Part  536:  Graae  and  pay  retention — 
This  waiver  applies  only  to  the  extent 
necessary  to  (1)  replace  "grade"  with 
"payband";  (2)  provide  that  pwy 
retention  provisions  do  not  apply  to 
conversions  from  General  Schedule 
special  rates  to  demonstration  project 
pay,  as  long  as  total  pay  is  not  reduced, 
and  to  reductions  in  pay  due  solely  to 
the  removal  of  a  supervisory  pay 
adjustment  upon  voluntarily  leaving  a 
supervisory  position;  and  (3)  provide 
that  an  employee  on  pay  retention 
whose  performance  rating  is  "U"  is  not 
entitled  to  50  percent  of  the  amount  of 
the  increase  in  the  maximum  rate  of 
basic  pay  payable  for  the  payband  of  the 
employee's  position.  This  waiver  does 
not  apply  to  ST  employees  unless  they 
move  to  a  GS-equivalent  position  under 
the  demonstration  project  under 
conditions  that  trigger  entitlement  to 
pay  retention. 

Part  550.703:  Severance  Pay— This 
waiver  appUes  only  to  the  extent 
necessary  to  modify  the  definition  of 
"reasonable  offer"  by  replacing  "two 
grade  or  pay  levels"  with  "one  band 
level"  and  "grade  or  pay  level"  with 
"band  level'. 

Part  550.902:  Hazardous  Duty 
Differential — This  waiver  appUes  only 


to  the  extent  necessary  to  allow 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees. 
This  waiver  does  not  apply  to  ST 
employees. 

Part  575,  subparts  A,  B,  C,  and  D: 
Recruitment  Bonuses,  Relocation 
Bonuses,  Retention  Allowances  and 
Supervisory  Differentials — ^This  waiver 
applies  only  to  the  extent  necessary  to 
allow  employees  and  positions  under 
the  demonstration  project  covered  by 
broadbanding  to  be  treated  as  employees 
and  positions  under  the  General 
Schedule.  This  waiver  does  not  apply  to 
ST  employees  who  continue  to  be 
covered  by  these  provisions,  as 
appropriate. 

Part  752.401  (a)(3):  Adverse  Actions— 
This  waiver  applies  only  to  the  extent 
necessary  to  replace  "grade"  with 
"payband." 

Part  752.401(a)(4):  Adverse  Actions— 
This  waiver  appUes  only  to  the  extent 
necessary  to  provide  that  adverse  action 
provisions  do  not  apply  to  (1) 
conversions  from  General  Schedule 
special  rates  to  demonstration  project 
pay,  as  long  as  total  pay  is  not  reduced 
and  (2)  reductions  in  pay  due  to  the 
removal  of  a  supervisory  pay  adjustment 
upon  voluntary  movement  to  a 
nonsupervisory  position. 

Appendix  A:  Occupational  Series  by 
Occupational  Family 

/.  Engineers  &  Scientists 

0801  General  Engineer 

0806  Materials  Engineer 

0808  Architecture 

0810  Civil  Engineer 

0819  Environmental  Engineer 

0830  Mechanical  Engineer 

0850  Electrical  Engineer 

0854  Computer  Engineer 

0855  Electronics  Engineer 
0861  Aerospace  Engineer 

0892  Ceramics  Engineer 

0893  Chemical  Engineer 
0896  Industrial  Engineer 
0899  Student  Trainee  (Engr) 
1301  Physical  Scientist 
1310  Physicist 

1320  Chemist 


1321  Metallurgist 

1515  Operations  Research  Analyst 

1520  Mathematician 
1529  Mathematician  Stat 
1550  Computer  Scientist 

n.  E6-S  Support 

0028  Environ  Protec  SpeciaUst 

0301  Data  &  Configiu^tlon  Management, 

Standardization 
0334  Computer  Spedahst 
0391  Telecommunications 
0802  Engineering  Technician 
0809  Construction  Rep 
0856  Electronics  Technician 
1001  General  Arts  &  Information 
1040  Language  Specialist 

1082  Technical  Information  Writer 

1083  Technical  Writer/Editor 
1150  Industrial  Specialist 
1311  Physical  Sciences  Tech 

1410  Librarian  (Phy  Sci  &  Engr) 
1412  Technical  Information  Spec 
1499  Student  Trainee 

1521  Mathematics  Technician 
1670  Equipment  SpeciaHst 

1910  Quality  Assurance  Speciahst 

HI.  Business  Management 

0301  Mlsc  Admin  &  Program 

0340  Program  Manager 

0341  Administrative  Officer 

0342  Support  Services  Spec 

0343  Mgmt/Prog  Analyst 

0560  Budget  Analyst 
1102  Contract  Specialist 
2001  General  Supply  Spec 

IV.  General  Support 

0085  Guard 

0302  Messenger 

0303  Misc  Clerk  and  Asst 
0305  Mall  Clerk 

0312  Clerk-Stenographer 

0318  Secretary 

0326  Ofc  Automation  Clerk 

0344  Management  Assistant 

0561  Budget  Assistant 
1106  Procurement  Clerk 

1411  Library  Technician 
2005  Supply  Technician 

MLUNOCOOE  •S2S-01-P 


Appendix  B:  Project  Evaluation  and  Oversight 

Intervention  Impact  Model  -  DoD  Lab  Demonstration  Program 


1.  Compensatimi 

INTERVENTION 

EXPECTED  EFFECTS 

MEASURES 

DATA 
SOURCES 

a.  fooadbanding 

b.  Conversion 
buy-in 

-increased  organizational 

flexibility 

-reduced  administrative 

workload,  pq)erwofk 

reductim 

-advanced  in-hire  rates 

^)erceived  flexibility 
-actual^)erceived  time  savings 

noD-banded  employees 
-progression  of  new  hires  over 

time  by  band,  career  pani 
-mean  salaries  by  band,  career 

path,  demognq^iics 
-total  payroll  cost 

-attitude  survey 

^)ersonnel  ofBce 
data,PME 
results,  attitude 
survey 
-woricforce  data 

-workforce  data 

-workforce  data 

-wockforce  data 
-attitude  survey 
-persoimel  ofiBce 

QStft 

-slower  pay  progression  at 
entry  levels 
-increased  pay  potential 

-increased  satisfaction  with 
advancement 
-increased  pay  satisfaction 

-improved  recruitment 

HK)  diange  in  hi^  grade 
(GS-14/1S)  distribution 

-employee  acceptance 

-employee  percqiuons  ot 
advancement 
-pay  satisfiKtion, 
intemal/extcnal 
equity 

•offer/acceptance  ratios 
-percent  declinations 
Hiumbcr/percentage  of  high 
grade 
salaries  pre/post  banding 

-employee  percqptioDS  of 
equity, 
fiuiness 
•cost  as  a  percent  of  payroll 

-attitude  survey 
-workforce  data 
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INTERVENTION 

EXPECTED  BENEFITS 

KfEASURES 

DATA 
SOURCES 

a.  Cash  awards/ 

•reward/motivate 

-perceived  motivational  power 

bonuses 

performance 

-to  support  fair  and 

-amount  and  number  of  awards 

-workforce  data 

appropriate  distribution  of 

by  career  path,  demographics. 

awards 

•perceived  &imess  of  awards 
•satisfaction  wiA  monetary 
awards 

-attitude  survey 
-attitude  survey 

b.  Performance/ 

-increased  pay-performance 

-perceived  pay-performance  link 

-attitude  survey 

contribution 

link 

-perceived  fiumess  of  ratings 

-attitude  survey 

based  pay 

-improved  performance 

-satisfiK:tions  witii  ratings 

-attitude  survey 

progression 

feedback 

-employee  trust  in  supervisors 
•adequacy  of  performance 
feedback 

-attitude  survey 
-attitude  survey 

-decreased  turnover  of  high 

-workforce  data 

performers/increased 

category 

turnover  of  low 

performers 

•differential  pay 

•pay  progressicm  by 

-workforce  data 

progression  of  high/low 

performance 

performers 

rating  category,  career  path 

? 

-alignment  of 

-performance 

organizational 

•linkage  of  perfcxmance 

expectations, 

and  individual  performance 

expectations  to  strategic  plans/ 

strategic  plans 

expectations  and  results 

goals 

-performance  expectations 

-attitude  survey/ 
focus  groiq>s 
-attitude  survey/ 

-increased  employee 

•perceived  involvement 

focus  groups 

involvement  in 

-personnel 

performance  planning  and 

-performance  management 

regulations 

assessment 

procedures 

c.  New  appraisal 

-attitude  survey 

process 

-reduced  administrative 

-employee  and  supervisor 

burden 

perception  of  revised 

-focus  group 

•unproved  communication 

procedures 

-perceived  fiumess  of  process 

-focus  gro(q>s 

development 

-better  communication  of 

performance  expectations 

•feedback  and  coaching 

procedures  used 

-time,  funds  spend  on  training 

by 

-personnel  office 
data 

-training  records 
-attitude  surveys 

-improved  satisfKtion  and 

demogrq)hics 

quality  of  workforce 

•organizational  commitment 

-perceived  workforce  quality 

Federal  Register  /  Vol.  62,  No.  49  /  Thursday,  March  13,  1997  /  Notices 


12001 


3.  "White  CoUar^  Classificatioo 


INTERVENTION 

EXPECTED  EFFECTS 

MEASURES 

DATA 
SOURCES 

a.  Improved 

-reduction  in  amount  of 

-time  speat  on  classificadon 

-personnel  ofiBce 

ckosification 

time  and  paperwork  spent 

procedures 

<jaf» 

systems  with 

on  classificatkm 

-reduction  of  paperwork/humber 

genmc 

standards 

(classification/promotion) 

-ease  of  use 

-managers'  perceptions  of  time 
savings,  ease  of  use,  improved 
ability  to  recruit 

•improved  recruitment  of 

-quality  of  recruits 

-focus  groups/ 

employees  with 

•perceived  quality  of  recruits 

appropriate  skills 

•GPA's  of  new  hires. 

^)ersoanel  ofBoe 

educational 

OStft 

levels 

b.  Classification 

-increased  supervisory 

•perceived  authority 

authority 

authority/accountability 

delegated 

-decreased  conflict  between 

Miumber  of  classification 

-personnel 

to  managers 

management  and  posonnel 

di^Mites/appeals  preexist 

records 

staff 

-management  satisfiKtton  with 

service  provided  by  personnel 

-attitude  survey 

ofiBce 

-no  negative  impact  on 

-internal  pay  equity 

-attitude  survey 

internal  pay  equity 

c.  Dual  career 

-increased  flexibility  to 

-assignment  flexibilfty 

-focus  groups. 

ladder 

assign  employees 

surveys 

-improved  internal  mobility 

-5iq)/n<»-sup  ratios 

-woricforce  data 

•increased  pay  equity 

-perceived  internal  mobility 

-attitude  survey 

-flatter  organization 

^lercehred  pay  equity 

-attitude  survey 

-siq)ervisofy/non-si^ervisoiy 

-workforce  data 

- 

ratios 

-improved  quality  of 

-employee  percqMions  of 

-attitude  survey 

supervisory  staff 

quaUty     of  supervisors 
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4.  RIF 


INTERVENTION 

EXPECTED  EFFECTS 

MEASURES 

DATA 
SOURCES 

Modified  RIF 

-prevent  loss  of  high 
perfonning  employees 
with  needed  skills 
-contain  cost  and  disruption 

-separated  employees  by 
demographics,  perfonnance 

-satisfaction  widi  RIF  process 

•cost  comparisons  of  traditional 

V.  modified  RIF 
-time  to  conduct  RIF 

-number  of  appeals/ 
reinstatements 

-workforce  data 
-attitude  survey/ 
focus  groups 
-attitude  survey/ 
focus  groups 
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6.  CONTEXT 


INTERVENTION 

EXPECTED  EFFECTS 

MEASURES 

DATA 
SOURCES 

a.  Regionalization 

-reduced  servicing  ratio/ 
cost 

41R  servicing  ratio 

-WMkfoicedMa/ 
personnel  ofiBce 
data 

•no  negative  impact  on 
service  quality 

•average  cost  per  enployee 
served 

-service  quality,  timeliness 

-workforce  data/ 

data 

-attitude  survey/ 

b.  GPRA 

perfixmance 

-odier  measures  to  be  developed 

-as  established 
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5.  COMBINATION  OF  ALL  INTERVENTIONS 


INTERVENTION 

EXPECl  ED  EFFECTS 

MEASURF.S 

DATA 
SOURCES 

AU 

-improved  organizational 

-combination  of  personnel 

-all  data  sources 

effectiveness 

measures 

-improved  management  of 

•employee/management ' 

-attitude  survey 

mtD  workforce 

satisfiKtion 

-improved  planning 

-planning  procedures 

-strategic 
planning 
documents 

-cross  functional 

-perceived  effectiveness  of 

-organizational 

coordinatM» 

planning  procedures 

charts 

-actual/perceived  coordination 

-attitude  survey 

-increased  product  success 

-customer  satisfoction 

-customer 
satis£Ktion 
surveys 

•cost  of  innovation 

•project  training/development 

-demo  project 

cost  (staff  salaries,  contract 

records 

cost,    training  hours  per 

1 

employee) 

documents 

Appendix  C  Performance  Elements 

All  employees  will  be  rated  against  at 
least  the  five  generic  perfonnance 
elements  listed  through  "e"  below. 
Technical  competence  is  a  mandatory 
critical  element.  Other  elements  may  be 
identified  as  critical  by  agreement 
between  the  rater  and  the  employee.  In 
case  of  disagreements,  the  decision  of 
the  supervisor  will  prevail.  Generally, 
any  performance  element  weighted  25 
or  higher  should  be  critical.  However, 
only  those  employees  whose  duties 
require  manager/leader  responsibihties 
will  be  rated  on  element  "f." 
Supervisors  will  be  rated  against  an 
additional  critical  performance  element, 
Usted  at  "g"  below: 

a.  Technical  Competence.  Exhibits 
and  maintains  current  technical 
knowledge,  skills,  and  abilities  to 
produce  timely  and  quality  woik  with 
the  appropriate  level  of  supervision. 
Makes  prompt,  technically  soimd 
decisions  and  recommendations  that 
add  value  to  mission  priorities  and 
needs.  For  appropriate  career  paths, 
seeks  and  accepts  developmental  and/or 
special  assignments.  Adaptive  to 
technological  change.  (Weight  range:  15 
to  50) 

b.  WoHdng  Relationships.  Accepts 
personal  responsibility  for  assigned 
tasks.  Considmate  of  othere'  views  and 


open  to  compromise  on  areas  of 
difference,  if  allowed  by  technology, 
scope,  budget,  or  direction.  Exercises 
tact  and  diplomacy  and  maintains 
effective  relationships,  particularly  in 
immediate  work  environment  and 
teaming  situations.  Always  willing  to 
give  assistance.  Shows  appropriate 
respect  and  coiirtesy.  (Weight  Range:  5 
to  15) 

c.  Communications.  Provides  or 
exchanges  oral/written  ideas  and 
information  in  a  manner  that  is  timely, 
accurate  and  cogent.  Listens  effectively 
so  that  resultant  actions  show 
underatanding  of  what  was  said. 
Coordinates  so  that  all  relevant 
individuals  and  functions  are  included 
in,  and  informed  of,  decisions  and 
actions.  (Weight  Range:  5  to  15) 

d.  Resource  Management.  Meets 
schedules  and  deadlines,  and 
accomplishes  work  in  order  of  priority; 
generates  and  accepts  new  ideas  and 
methods  for  increasing  work  efficiency; 
efiiectively  utilizes  and  properly  controls 
available  resources;  supports 
organization's  resource  development 
and  conservation  goals.  (Weight  Range: 
15  to  50) 

e.  Customer  Relations.  Demonstrates 
care  for  customers  through  respectful, 
courteous,  reliable  and  conscientious 
actions.  Seeks  out  and  develops  solid 


working  relationships  virith  ciistomen  to 
identify  their  needs,  quantifies  those 
needs,  and  develops  practical  solutions. 
Keeps  customer  informed  and  prev«its 
surprises.  Within  the  scope  of  job 
responsibility,  seeks  out  and  develops 
new  programs  and/or  reimbursable 
custcHner  worL  (Weight  Range:  10  to  50) 

f.  Management/Leadership.  Actively 
furthere  the  mission  of  the  organization. 
As  appropriate,  participates  in  the 
development  and  implementation  of 
strategic  and  operational  plans  of  the 
organization.  Develops  and  implements 
tactical  plans.  Exercises  leadership 
skills  within  the  environment.  Mentors 
junior  personnel  in  career  development, 
technical  competence,  and  interpersonal 
skills.  Exercises  due  responsibility  of 
technical/acquisition/organizational 
positions  assigned  to  them.  (Weight 
Range:  0  to  SO) 

g.  Supervision/EEO.  Works  toward 
recruiting,  developing,  motivating,  and 
retaining  quality  team  membera;  takes 
timely/appropriate  personnel  actions, 
apphes  EEO/merit  principles; 
communicates  mission  and 
organizational  goals;  by  example, 
creates  a  positive,  safe,  and  challenging 
woric  environment;  distributes  work  and 
empowers  team  membera.  (Weight 
Range:  15  to  50) 
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Appendix  D.         Benchmark  Perfonnance  Standards 

ELEMENT  POINT-RANGES  AND  PERFORMANCE  STANDARDS 

THESEBEtKMAMKKXFOMAMKE  STANDARDS  MiEVSEDTOE^ 

AOAWCT  TOE  WEKWreD  PERFORMANCE  ELEMEWrS.  TOIS  SHEET  MUST  BE  USED  IN  CONJUNCTION  WITO 

BENCHMARK  X)B  DESCRimON  AND  PERFORMANCE  OBJECnVES 


100%  Pofomunce  eienrents  were  aSaioed  demoostntiog 
aiccfitkutfiDfti«h«,venatil]ty,origiaalhy^aiMi€reatha^.  This 
iodtvidual  denKxuttiies  die  ability  to  graq),  undenttaiKl,  orgaiuze, 
nd  coovey  compkx  issues  to  others  and  any  the  job  assignment 
to  successful  compktioa  with  mininnim  direct  supetvisioiL 
Pofonnance  eiemails  were  effectivdy  achieved  utilizing 
coopentioa.  tespoosiveness,  conflict  avoiAmce,  or  conflict 
resolution.  Written  and  onl  communicatians  were  appropriately 
demonstrated  efifectiveiy  and  efiScien^.  Performance  elemeots 
were  achieved  with  demonstrated  leaderdiip,  integrity, 
coaq|>eteacy.  commitment,  candor,  tod  sense  of  duQr. 


70%  Fttfonnance  elements  were  attained  efiGectively  aid 
efficiendy  wifli  consistently  high  quality  and  quantity  of  w<h1c 
Th»  indivichial  has  demonstrated  the  ability  to  complete  the  job 
assignments  in  an  efficient,  orderiy  sequence  diat  cuhninated  in 
fvmlts  that  were  timely,  correct,  thonx^  and  cost  effective. 
Performance  elements  were  attained  with  consistentiy  above 
avenge  qoality  and  reliability  while  effectively  utilizing  accqited 
prrocedures  and  resolving  problems  with  ddO  aod  resourcefulness; 
Perfonnance  elements  were  attained  with  consistently  productive 
coop««tive  efforts  and  with  dear,  precise,  and  convincing  written 
aod  oral  comsumicatian. 


50%  Perfonnance  elements  were  accomplidKKl,  were  moody 
ieliablB,nd  delivered  widKNit  unacceptable  delays.  Procedures 
were  minimally  correct  and  problems  were  dealt  widi 
satisfactorily.  Attained  perfonnance  elemeitfs,  using  wod^ 
mediodc^ogy  diat  demonstrated  a  reasonable  degree  of  cooperation 
wifii    odiers    vndi    clear    and    concise    written    and    oral 


IINSATISFACTQRY 


ELEMENT  WEIGKrS 


49 

a 

47 
46 

45 


42 
41 


31 

37 
36 


34 

33 

32 
31 


43 
42 

41 

40 

39 
3S 

37 

36 

3S 
34 

33 


31 

30 

29 
2t 


39 
3t 

37 
36 
3S 
34 
33 
32 
31 
30 
29 


27 
26 


23 


34  ,29 

33   28 

32 

31 

30 

29 


24 


23 


27 

26 
25 

24 
23 


19 


IS 


17 


14 


21 


20   16   12 


27 
26 
25 

24 


» 


23   20 


19 


19 


It 


17 


16 


15 


10 


Thursday 
March  13,  1997 


13 


30      r      24      21       It      15       12 


29 
2« 


V 
26 


26      23 


25 
24 


22 
21 


20      17      14 


19       16 


II 


IS 


13 


mm 


1i>MM^ 


Perfonnance  elements  were  not  successfully  completed  because  of  ^ilure  in  quality,  quantity,  completeness, 
responsiveness,  or  timeliness  of  work.  Performance  elements  products  were  deficient,  because  they  were  contrary 
to  direction  or  guidelines;  did  not  meet  m«p^»m  specifications;  were  inconsistent  with  organizatiooal  procedures; 
were  signific»tly  flawed  or  substandard  in  quality;  demonstrated  insufficient  technical  knowledge  or  skill;  were 
incomplete;  were  unacceptabty  late;  lacked  essential  cooperative  involvement  or  support;  or  problems  dut  arose 
during  performaDce  of  poformaoce  elements  activities  were  not  satisfoctoiy  resolved. 
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Part  IV 

-  * 

Office  of  Personnel 
Management 

Propose  Laboratory  Personnel 
Management  Demonstration  Project; 
Department  of  the  Army,  U.S.  Army 
Engineer  Waterways  Experiment  Station, 
Vicksburg,  Mississippi;  Notice 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Laboratory  Personnel 
Management  Demonstration  Pro)ect; 
Department  of  the  Army,  U.S.  Army 
Engineer  Waterways  Experiment 
Station,  VIcluburg,  Mississippi 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  Intent  to  Implement 

Demonstration  Project. 

summary:  Title  V  of  the  Qvil  Service 
Reform  Act.  5  U.S.C.  4703.  authorizes 
the  Office  of  Personnel  Management 
(OPM)  to  conduct  demonstration 
projects  that  experiment  with  new  and 
different  personnel  management 
concepts  to  determine  whether  such 
changes  in  personnel  policy  or 
procedures  would  result  in  improved 
Federal  personnel  management. 

Public  Law  103-337.  October  5.  1994. 
permits  the  Department  of  Defense 
(DoD),  with  the  approval  of  the  OPM.  to 
carry  out  personnel  demonstration 
projects  generally  similar  to  the  China 
Lake  demonstration  project  at  DoD 
Science  and  Technology  (S&T) 
reinvention  laboratories.  The  Army  is 
proposing  demonstration  projects 
initially  to  cover  five  of  its  SAT 
reinvention  laboratories:  the  Army 
Research  Laboratory;  the  Army  Missile 
Research,  Development,  and 
Engineering  Center,  the  Army  Aviation 
Research  and  Development  Center,  the 
Army  Medical  Research  and  Materiel 
Command:  and  the  Army  Engineer 
Waterways  Experiment  Station.  This 
proposal  is  for  the  Army  Engineer 
Waterways  Experiment  Station  (WES). 
DATES:  To  be  considered,  written 
comments  must  be  submitted  on  or 
before  May  20,  1997;  the  public  hearing 
will  be  scheduled  as  follows:  Friday, 
May  2, 1997,  at  10:00  a.m.,  in  Vicksburg. 
Mississippi.  At  the  time  of  the  hearing, 
interested  persons  or  organizations  may 
present  their  written  or  oral  comments 
on  the  proposed  demonstration  project. 
The  hearing  will  be  informal.  However, 
anyone  wishing  to  testify  should  contact 
the  person  listed  under  FOR  FURTHER 
MFORMATKM  CONTACT,  and  state  the 
hearing  location,  so  that  OPM  can  plan 
the  hearings  and  provide  sufficient  time 
for  all  interested  persons  and 
organizations  to  be  heard.  Priority  will 
be  given  to  those  on  the  schedule,  with 
others  speaking  in  any  remaining 
available  time.  Each  speaker's 
presentation  will  be  limited  to  ten 
minutes.  Written  comments  may  be 
mailed  to  Fidelma  A.  Donahue,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street.  NW.  Room  7460,  Washington, 


DC  20415;  public  hearing  will  be  held 
at  the  following  location:  U.S.  Army 
Engineer  Waterways  Experimenf 
Station,  Building  1006,  3909  Halls  Ferry 
Road,  Vicksburg,  Mississippi. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 
On  proposed  demonstration  project:  Dr. 
C.  H.  Pennington,  U.S.  Army  Engineer 
Waterways  Experiment  Station.  ATTN: 
CEWES-ZT-E,  3909  Halls  Ferry  Road, 
Vicksburg,  Mississippi  39180-6199, 
phone  601-634-3549;  on  proposed 
demonstration  project  and  pubUc 
hearings:  Fidelma  A.  Donahue.  U.S. 
Office  of  Personnel  Management,  1900  E 
Street.  NW,  Room  7460.  Washington. 
DC  20415.  phone  202-606-1138. 

SUPPLEMENTARY  INFORMATION:  Since 
1966,  at  least  19  studies  of  DoD 
laboratories  have  been  conducted  on 
laboratory  quality  and  personnel. 
Almost  all  of  these  studies  have 
recommended  improvements  in  civilian 
personnel  policy,  organization,  and 
management.  The  proposed  project 
involves  simplified  job  classifications, 
pay  banding,  a  contribution-based 
compensation  system,  streamlined 
hiring  processes,  and  modified 
Reduction-in-Force  (RIF)  procediues. 

Office  of  Personnel  Management 

JanMsB.  King. 

Director. 
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Vn.  Evaluation  Plan 
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A.  Step  Buy-Ins 
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B.  Waivers  to  Title  5,  Code  of  Federal 
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L  Executive  Summary 

The  Department  of  the  Army  (DA) 
proposes  to  estabUsh,  as  a 
demonstration  project,  a  Personnel 
Demonstration  Project  generally  similar 
to  the  system  currently  in  use  at  the 
Navy  Personnel  Demonstration  Project 
known  as  "China  Lake."  The  Personnel 
Demonstration  Project  will  be 
implemented  initially  at  five  Army 
Science  and  Technology  (S&T) 
Reinvention  Laboratory  sites,  and  will 
be  developed  to  be  in-house  budget 
neutral,  based  on  a  baseline  of 
September  1995  in-house  costs  and 
consistent  with  the  DA  plan  to 
downsize  the  DA  laboratories  and 
research  and  development  (R&D) 
centers.  An  in-house  budget  is  a 
compilation  of  costs  of  the  many  diverse 
components  required  to  fimd  the  day-to- 
day operations  of  a  laboratory.  These 
components  generally  include  pay  of 
people  (labor,  benefits,  overtime, 
awards),  training,  travel,  suppUes.  non- 
capital equipment,  and  other  costs 
depending  on  the  specific  function  of 
the  activity. 

This  project  was  designed  by  the 
Assistant  Secretary  of  the  Army  for 
Research.  Development  and  Acquisition 
with  the  support  of  the  Assistant 
Secretary  of  the  Army  for  Qvil  Works, 
and  the  participation  of  five  Army  S&T 
Reinvention  Laboratories.  Review  was 
provided  by  the  US  Army  Corps  of 
Engineers.  DA.  DoQ.  and  OPM.  Phases 
of  the  project  that  address  non-Title  5 
issues  began  as  early  as  1  October  1995, 
with  implementation  of  Title  5 
initiatives  beginning  no  earlier  than 
Spring  1997. 

The  project  is  built  upon  the  concepts 
of  linking  performance  to  pay  for  all 
covered  positions,  simplifying 
paperwork  in  the  processing  of 
classification  and  other  personnel 
actions,  emphasizing  partnerships 
among  management,  employees,  and 
unions,  and  delegating  classification 
and  other  authorities  to  Une  managers. 

n.  Introductioo 

A.  Purpose 

The  quality  of  DoD  laboratories,  their 
people,  and  products  has  been  under 
intense  scrutiny  in  recent  years.  This 
{>erceived  deterioration  of  quaUty  is 
due.  in  substantial  part,  to  the  erosion 
of  control  which  line  managers-have 
over  their  human  resources.  This 
demonstration,  in  its  entirety,  attempts 
to  provide  managers,  at  the  lowest 
practical  level,  the  authority,  control, 
and  flexibility  needed  to  achieve  quahty 
laboratories  and  quahty  products.  The 
purposes  of  the  demonstration  project 
are  to:  improve  the  hiring  process  and 
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allow  WES  to  compete  more  effectively 
for  high-quahty  persoimel;  motivate  and 
retain  staff,  through  pay  for 
performance,  sabbaticals,  and  a  more 
responsive  personnel  system;  strengthen 
the  manager's  role  in  personnel 
management  through  increased 
delegation  of  personnel  authorities; 
increase  the  efficiency  of  the  personnel 
system  by  simplifying  the  classification 
system  through  broad  banding  and 
reduction  of  guidelines,  steps,  and 
paperworic;  and  create  a  tnodel  that 
could  be  adopted  by  other  government 
agencies. 

This  project  will  be  under  the  joint 
sponsorship  of  the  Assistant  Secretary 
of  the  Army  for  Research,  Development 
and  Acquisition  and  the  Assistant 
Secretaiy  of  the  Army  for  Manpower 
and  Reserve  Affaire.  The  MACOM 
Commander  of  the  participating  Army 
S&T  Reinvention  Laboratory  will 
execute  and  manage  the  project. 

Project  oversight  will  be  achieved  by 
an  executive  steering  committee  made 
up  of  top-level  executives,  co-chaired  by 
the  Deputy  Assistant  Secretary  of  the 
Army  for  Research  and  Technology  and 
the  Deputy  Assistant  Secretary  of  ihe 
Army  (Qvihan  Pereonnel  Pohcy)/ 
Director,  QviUan  Personnel.  Overeight 
external  to  the  Army  will  be  provided 
by  DoD  and  OPM. 

B.  Problems  With  the  Present  System 

The  civihan  personnel  system 
currently  in  use  at  DoD  laboratories  has 
several  major  inefficiencies,  which 
hinder  management's  ability  to  recruit 
and  retain  the  best  quahfied  personnel. 
Line  managers  have  Only  limited 
flexibihty  to  administer  personnel 
resources,  and  existing  persoimel 
regulations  are  often  in  confhct  with 
line  management's  abiUty  to  perform 
world-class  research.  Laboratory 
managers  are  fiiistrated  in  their  attempts 
to  hire  the  best  and  brightest  engineers 
and  scientists  (E&S). 

The  classification  system  requires 
lengthy,  narrative,  individual  position 
descriptions,  which  have  to  be  classified 
by  the  use  of  complex  and  often 
outdated  position  classification 
standards.  The  system  causes  delays  in 
recruiting,  reassigning,  promoting,  and 
removing  employees.  Rewarding  or 
taking  a  performance  based  action 
requires  inordinate  paperwork  and  time, 
often  discouraging  managers  from 
pursuing  critical  actions.  Few 
incentives,  with  limited  flexibihty.  exist 
in  dealing  with  all  levels  of  the 
workforce,  and  pay  is  not  always 
commensurate  with  performance.  The 
current  reduction-in-force  (RIF)  system 
does  not  adequately  recognize 
performance  as  a  major  criterion  in  RIF 


situations.  The  RBF  rules  are  complex, 
and  difficult  to  imderstand  and 
administer.  The  RIF  process  disrupts 
operations,  due  to  displacement  of 
employees  within  their  competitive 
levels  and  in  the  exercise  of  Dumping 
and  retreat  rights. 

C.  Changes  Required  and  Expected 
Benefits 

This  project  is  expected  to 
demonstrate  that  a  humian  resource 
management  system  tailored  to  the 
mission  and  need  of  WES  will  result  in: 
increased  quahty  in  the  engineering  and 
science  workforce  and  the  laboratory 
products  they  produce;  increased 
timeliness  of  key  personhel  processes; 
trended  workforce  data  that  reveals 
increased  retention  of  excellent 
contributors  and  separation  rates  of  poor 
contributors;  and  increased  ctistomer 
satisfaction  with  the  laboratory  and  its 
products  by  customers  serviced. 

This  demonstration  program  builds 
on  the  successful  features  of 
demonstration  projects  at  China  Lake 
and  the  National  Institute  of  Standards 
and  Technology.  These  demonstration 
projects  have  produced  impressive 
statistics  on  job  satisfaction  of  their 
employees  versus  that  for  the  federal 
workforce  in  general.  This 
demonstration  expects  similar 
successes.  A  full  range  of  data  will  be 
collected  to  evaluate  the  project  (and  is 
described  in  Section  VII,  Evaluation 
Plan). 

D.  Participating  Organization 

U.S.  Army  Engineer  Waterwajrs 
Experiment  Station,  3909  Halls  Ferry 
Road,  Vicksburg.  Mississippi  39180- 
6199.  Employees  assigned  to  WES  work 
at  the  locations  shown  in  Table  1. 

Table  i.— Duty  Locations 


Location 


London,  England 

Fort  Colfins.  CA  

Washington,  DC _ 

Gainesville,  PL 

Jacksonville,  FL 

Jackson,  MS  ..- 

Natchez,  MIS  

Vicksburg,  MS „.. 

New  Madrid,  MO . 

UUCK,  NO   .....••.»••.••••.•.•». 

Corvallis,  OR 

Calhoun  Falls,  SC 

Lewisvilte,  TX  

North  Bonneville,  WA  

Eau  Gatle,  Wl  

Onalaska.  Wl  


Total 

No.  of 

em- 

ptoy- 


1 
1 
1 
3 
1 
1 
1 
1 
1412 
1 
12 
1 
3 
3 
2 
2 
1 


E.  Participating  Employees 

The  project  will  cover  all  General 
Schedule  (OS)  employees  assigned  to 
WES.  Federal  Wage  System  (FWS) 
employees.  Civilian  InteUigence 
Personnel  Management  (CffMS) 
employees  covered  by  Title  X,  and  5 
U.S.C.  3105  Scientific  and  Technical 
(ST)  employees  will  be  included  for 
employee  development  provisions  only. 
The  occupational  series  of  employees 
included  in  the  project  are  identified  by 
occupational  family  in  Table  2.  All  GS 
employees  v^th  appointments 
exceeding  one  year  will  be  covered  by 
the  provisions  of  this  project.  GS 
employees  with  appointments  limited  to 
one  year  or  less  will  be  covered  for  pay 
banding,  the  performance  appraisal 
process,  and  salary  adjustments.  Senior 
Executive  Service  (SES)  employees  will 
not  be  included  in  the  project.  It  is  the 
intent  of  WES  to  expand  coverage  of  the 
project  to  all  FWS  employees  1  to  2 
yean  following  date  of  implementation. 
In  the  event  of  expansion  to  FWS 
employees  beyond  the  performance 
appraisal  provisions,  full  approval  will 
be  obtained  from  DA.  DoD.  and  OPM. 

The  American  Federation  of 
Government  Employees  (AFGE) 
represents  approximately  550  GS  and 
FWS  employees  at  WES.  The  AFGE 
represents  all  E&S  Technicians  except 
student  trainees;  all  General  Support 
employees  except  fire  protection 
inspectors,  security  guards,  student 
trainees,  and  those  designated  as 
confidential  employees;  and  all 
nonsupervisory  FWS  employees.  AFGE 
Local  3310  has  been  involveid  with  and 
participated  in  the  development  of  the 
project  since  its  inception.  WES  will 
continue  to  fulfill  its  obligation  to 
consult  or  negotiate  with  the  AFXX,  as 
appropriate,  in  accordance  with  5  U.S.C 
4703  (F)  and  7117.  The  participation 
with  the  AFGE  is  within  the  spirit  and 
intent  of  Executive  Order  12871. 

F.  Project  Design 

In  August  1994,  a  Project  Manager 
was  appointed  to  lead  the  WES 
reinvention  effort.  The  Project  Manager 
was  assisted  by  a  representative  of  the 
servicing  Himian  Resources 
Management  (HRM)  Office.  During 
Octoter-November  1994,  a  WES  concept 
plan  was  developed  to  map  out  desired 
areiis  in  which  to  propose  changes  in 
the  personnel  system.  The  concept  plan 
was  then  merged  into  a  single  Army 
plan  for  the  participating  Army  S&T 
Laboratories  and  was  submitted  to  the 
DA  in  December  1994. 

euMQ  cooc  «3as-ei-p 
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TABLE  2.  CX:CUPATIONAL  SERIES  INCLUDED  IN  TOE  DEMONSTRATION  PROJECT 


9  97 


EH^amn  A  Sdtmmm 

0301 

miD  SyM  Mgr  SpMUcM  TMt  Prog  Mgl 

0023 

GuMoor  RacTMlan  PImar 

CooftfnakM/EMargwKy  Opar  Mgr 

0150 

GaogriolMr 

0334 

CowymarSpiciaK 

0103 

Af^wotaQM 

0341 

AdfninMrBlIvs  Oflkw 

0401 

BioiogM 

0342 

0403 

MKTOtiotagiH 

0343 

MQi  a  PrOQ  AfM^fVB  OMOBf 

0400 

EootagM 

0346 

0410 

Tmh^ 

0301 
0300 

TilnontfiMjnnikons  Oflov 

SfeidantTrHnaa 

0414 

0430 

Betmm 

0605 

nnancMManagar 

0434 

PIhiI  PfltfutooM 

0610 

AooounlHM 

0438 

Ptant  PYiytMuQM 

0611 

Audter 

0470 

SaSdmrtm 

066O 

BudlBa(0«kar 

0471 

AQronomiil 

0609 

SkidMTrainaa 

04«2 

FWwryBieioaM 

0610 

Nuraa 

0400 

WMHiBiOtOoM 

0006 

OanaralAlkxnay 

04M 

SkidOTlTrainM 

0060 

Pwalaoal  ffpiciiiat 

0080 

1020 

■uaimor 

0001 

Gwrvl  EfiQirw 

1035 
1060 

PuMcAIWreSpadalat 

UHU 

kMNMEnginMr 

1071 

AudtowiMal  SpadWW 

0007 

LandKipsAfcMMlura 

1002 

EdNor 

oaoo 

AICNIKU* 

1064 

VImmI  Mbfinfllion  Sp^cWM 

0610 

CMVHydraulcffikucfeni  EnghMT 

1102 

Contact  SpadaM 

0010 

CfMroflnnnlii  EfiginHr 

1104 

Praparty  Diapoaal  Spadaiat 

0030 

Miclwnicil  D^lnMr 

1190 

SkidanlTrainaa 

ooso 

BKtricalEKainMr 

1410 

Ubrarian 

0054 

Compulv  EnginMr 

1412 

0056 

1400 

SkjdanlTrrinaa 

0003 

ChMracil  EfiginMr 

1712 

0000 
1301 

Slud««Tnkw 

2001 
2101 

Ganam  Supply  SpacWM 

1310 

PliysiuMt 

Ommwl  Support 

1313 

G«>|)hy*M 

0061 

RraOsMar 

1315 

0085 

SacurtiyGuaid 

1320 

OMHWt 

UU9U 

GuUe 

1350 

GMtogM 

0099 

Sludam  Tralnaa 

1300 

OcMnograpfar 

0307 

Mamngar 

1300 

SludvKTriinM 

0303 

Clarti 

ISIS 

OpvUora  RMMKtt  Aralyal 

0305 

MalAFiaClarti 

1520 

MitMwiiliciw 

0312 

dthiSltnoQiFW^htf 

1530 

SliMKtcii 

0316 

Socntvy 

ISM 

CoHVUlvSciOTOM 

0322 

Claik-TypM 

1500 

SludM«TrifeiM 

0326 

OMoaAutamabcnClaA 

EASrtdMdHw 

0332 

Compular  Oparator 

002S 

0335 

CompmvOaifc 

0002 

EfiQinssnnQ  iKlvvovn 

0344 

MaiiiU"iiai«  finiiiaH 

0010 
0056 

EnginMrtng  ftsAvMn 

0361 

Convnunicallona  Ctarti 

DSOraracs  iMJinMn 

0994 

1311 
1371 

f^vysicsl  ScHnctt  iKfiraciBn 

0503 

RnMcial  dirii  6  aaajaianl 

ig^n^vpnc  iMJMHJWi 

0625 

AooounMng  Tadwidan 

1331 

IMhOTMMcsTadmiciw 

0S30 

Caah  Pfooaaaing  Tadvildan 

1670 

Equipmant  SpMiiM 

0540 

VoudwrExammar 

AminMumu 

0544 

TaOar 

0010 

SiMy  &  OocupMiaral  Hm»  Spadal 

W       0fi61 

BudgatOailc 

0006 

aiidM«T(afe«M 

0006 

LagdCtarti 

0260 

Equal  EmptoyiMnt  0|)portunily  S(MCi 

tm  1105 

PurehMino  Ctirti 

1106  Ppoctfafnanl  Ctartc 

1107  Proparty  Di^naal  Ctafc 
1411  UbwyTadvridan 
2005  StopiyOarti 

2102  Tf— pcrtafan  Oaifc 

2131  FraigMRalaSpadaM 
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WES  fonned  four  teams  in  January 
1995  to  develop  specific  initiatives  to  be 
undertaken  in  the  WES  demonstration 
project.  The  teams  were  composed  of 
from  7  to  14  employees  each  and 
included  representatives  from 
management,  engineers,  scientists, 
technicians,  clerical,  administrative, 
wage  grade,  human  resources,  and 
representatives  &t>m  the  local  union. 
The  teams  developed  hiunan  resources 
management  initiatives  which  were 
designed  to:  assist  in  hiring  the  best 
people  to  accompUsh  the  mission; 
iihprove  training  and  development  of 
the  workforce;  improve  and  simplify  the 
position  classification  process;  develop 
a  broadband  system  to  fadUtate 
classification  and  career  progression; 
and  develop  a  pay  for  performance 
system  to  recognize  employee 
contributions  to  mission 
accompUshment. 

The  Army's  plan  was  reviewed 
concurrently  by  DoD  and  OPM  in  April 
1996.  Among  their  many 
recommendations  was  one  for  each 
Army  lab  to  submit  individual  project 
plans.  The  second  joint  review  by  DoD 
and  OPM  of  the  lab  plans  was 
conducted  in  September  1996.  The 
philosophy  and  intent  of  WES 
throughout  the  process  of  project 
development  was  the  inclusion  of  its 
total  workforce.  As  such,  a  pay-for- 
performance  broadbanding  system  was 


developed  for  FWS  employees,  in 
partnership  with  representation  from 
the  bargaining  unit,  and  was  included  as 
part  of  the  WES  plan.  At  the  joint 
reviews,  the  DoD  CiviUan  Persoimel 
Management  Service  and  OPM's  Office 
of  Classification  and  Office  of 
Compensation  PoUcy  craisidered  the 
broadbanding  of  FWS  employees  as 
outlined  in  the  WES  plan  to  be 
inappropriate.  FWS  employees  were 
removed  from  the  plan  for  pay-for- 
performance  purposes  only.  Options  for 
including  them  in  a  pay-for- 
performance  system  at  a  later  date  are 
currently  being  developed  by  WES.  DA, 
DoD,  and  OPM. 

This  plan  and  these  initiatives  are  the 
result  of  many  months  of  effort  by 
dedicated  participants  at  WES,  U.S. 
Army  Corps  of  Engineers.  DA.  and  DoD 
levels. 

in.  Personnel  System  Changes 
A.  Broadbanding 
1.  Pay  Bands 

Each  occupational  fomily  will  be 
composed  of  discrete  pay  bands 
corresponding  to  recognized 
advancement  within  the  occupations. 
The  pay  bands  will  replace  grades.  The 
pay  bands  will  not  be  the  same  for  all 
occupational  famihes.  Each 
occupational  family  will  be  divided  into 
four  to  six  pay  bands,  each  pay  band 
covering  the  same  pay  range  now 


covered  by  one  or  more  grades.  The 
minimnm  rate  of  basic  pay  for  a  band 
will  be  the  fninimiim  rate  for  the  lower 
grade  in  the  band  as  shown  on  the 
regvdar  GS  schedule.  The  maximum  rate 
of  basic  pay  for  a  pay  band  will  be  the 
highest  regular  schedule  GS  rate 
possible  for  positions  within  that 
occupational  family  and  pay  band.  A 
salary  overlap,  similar  to  the  current 
overlap  between  GS  grades,  will  be 
maintained. 

Ordinarily  an  individual  will  be  hired 
at  the  lowest  salary  in  a  pay  band. 
Exceptional  qualifications,  specific 
organizational  requirements,  or  other 
compelling  reasons  may  lead  to  a  higher 
entrance  salary  within  a  pay  band. 

The  proposed  pay  bands  for  the 
occupational  fainihes  and  how  they 
relate  to  the  current  GS  grades  are 
shown  in  Table  3.  This  pay  band 
concept  has  the  following  advantages 
because  it:  reduces  the  number  of 
classification  decisions  required  during 
an  employee's  career;  simplifies  the 
classification  decision-making  process 
and  paperwoik;  supports  delegation  of 
classification  authority  to  line  managers; 
provides  a  broader  range  of 
performance-related  pay  for  each  pay 
band;  and  prevents  the  progression  of 
low  performers  through  a  pay  band  by 
mere  longevity,  since  job  performance 
serves  as  the  basis  for  determining  pay. 
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TABLE  3.  -  OCCUPATIONAL  FAMILIES  AND  PAY  BANDS 


Occupational 
Families 

Pay  Bands 

' 

Engineers  and 
Scientists 

I 
(N) 

II 

(N) 

III 
(E) 

rv 

(E) 

V 
(E) 

VI 
(E) 

E&S  Technicians 

I 

(N) 

U 

(N) 

ni 

(N) 

(E)              ^H 

■ 

Admuustrative 

I 
(N) 

n 

(N) 

m 

(E) 

IV 
(E) 

V 
(E) 

1 

Genera]  Support 

I 
(N) 

II 

(N) 

in 

(N) 

IV 

(E) 

1 

Corresponding 
GS  Grades 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Above 
15 

FLSA  Codes:  N  =  No 

nexei 

not; 

i  =  E 

xemp 

LAW 

tiougl 

itypi 

calexe 

miptio 

n  status  under  the  various  f 

>ay  bands  is  < 

shown. 

actual  FLSA  exemption  status  determinations  are  made  on  a  case-by-case  basis. 


MLUNQCOOE  632S-01-C 

A  feature  is  pay  band  VI  of  the 
Engineers  and  Scientists  occupational 
family,  which  is  an  expansion  of  the 
broad  banding  concept  used  at  China 
Lake  and  NIST.  This  pay  band  is 
designed  for  Senior  Technical  Managers 
and  Senior  Engineers/Scientists. 

Current  OPM  guidelines  covering  the 
Senior  Executive  Service  and  Scientific 
and  Technical  positions  do  not  fully 
meet  the  needs  of  WES.  The  SES 
designation  is  appropriate  for  executive 
level  managerial  positions  whose 
classification  exceeds  the  GS-15  grade 
level.  The  primary  knowledges  and 
abilities  of  SES  positions  involve 
supervisory  and  managerial  authorities. 
Positions  classified  as  ST  are  designed 
for  bench  research  scientists  and 
engineers.  OPM  guidelines  state  that  the 
duties  and  responsibilities  of  ST 
positions  must  not  include  any 
managerial  or  supervisory 
responsibihty. 

WES  currently  has  a  few  senior 
manager  positions  which  have 
characteristics  of  both  SES  and  ST 
classifications.  Most  of  these  positions 
are  responsible  for  supervising  other 
GS-15  positions,  including  branch 
chief,  non-supervisory  researcher 


engineers  and  scientists,  and  potential 
ST  positions.  The  positions  are 
classified  at  the  GS-15  level,  and  one 
has  been  recognized  at  the  SES  level. 
WES  management  considers  the  primary 
requirement  for  the  positions  to  be 
knowledge  of  and  expertise  in  the 
specific  scientific  and  technology  areas 
related  to  the  mission  of  the 
organization.  The  ability  to  manage, 
while  important,  is  considered 
secondary.  Historically,  these  positions 
have  been  filled  by  employees  who 
possess  primarily  scientific/engineering 
credentials  and  who  are  considered 
experts  in  their  field  by  the  scientific 
community.  While  it  is  clear  these 
positions  warrant  classification  beyond 
the  GS-15  level,  attempts  to  classify  the 
positions  as  SES  have  been  difficult. 
Classification  of  the  positions  at  ST  is 
also  not  an  option  because  of  the 
supervisory  responsibilities. 

As  preeminent  engineers  and 
scientists,  STs  are  responsible  for 
specific  research  and  development 
efforts  that  are  continuing  and  long 
range,  generally  requiring  the  efforts  of 
a  team.  STs  usually  serve  as  team 
leaders  which  means  there  is  some 
responsibihty  for  assigning  work, 
coordinating  results  and  redirecting 


efforts.  It  is  administratively  convenient 
for  these  research  team  leaders  to  also 
participate  in  performance  management. 
The  restriction  of  including  supervisory 
authorities  in  ST  jobs  has  forced  WES  to 
exclude  any  mention  of  the  team  leader 
responsibilities  in  these  position 
descriptions  for  fear  that  they  will  be 
interpreted  as  characteristic  of  SES 
rather  than  ST  positions.  ConsequenUy, 
WES  has  positions  that  do  not  conform 
to  the  strict  OPM  definitions  of  either 
the  SES  or  ST. 

The  purpose  of  pay  band  VI  is  to 
overcome  the  difficulties  identified 
above  by  creating  a  category  for  two 
types  of  positions — the  Senior  Technical 
Manager  (with  full  supervisory 
authorities)  and  the  Senior  Engineer/ 
Scientist  (less  than  or  no  supervisory 
authority).  Current  GS-15  Senior 
Technical  Managers  and  Senior 
Engineers/Scientists  will  convert  into 
the  demonstration  project  at  pay  band 
V.  After  conversion  the  Senior 
Technical  Manager  and  Senior 
Engineers/Scientist  positions  will  be 
reviewed  against  established  criteria  to 
determine  iif  they  should  be  reclassified 
to  pay  band  VI.  The  proposed  salary 
range  is  the  same  as  currentiy  exists  for 
ST  positions  (minimum  of  120  percent 


of  the  minimum  rate  of  basic  p>ay  of  GS- 
15  with  a  maximum  of  the  basic  rate  of 
pay  estabhsbed  for  level  TV  of  the 
Executive  Schedule).  Vacant  positions 
in  pay  band  VI  will  be  competitively 
filled  to  ensure  that  selections  are  made 
from  among  the  world's  preeminent 
researchers  and  technical  leaders  in  the 
specialty  fields. 

The  mial  component  of  pay  band  VI 
is  the  management  of  all  pay  band  VI 
assets.  Specifically,  this  includes 
authority  to  classify,  create,  abolish 
positions  as  circumstances  warrant; 
recruit  and  reassign  employees  in  this 
pay  band;  set  pay  and  to  have  their 
performance  appraised  under  this 
project's  pay-for-performance  system. 
This  authorify  will  be  executed  within 
parametera  to  be  estabhsbed  at  the  DA 
level,  to  include  controls  on  the 
numbers  of  pay  band  VI  positions  and 
recruitment/promotion  criteria.  The 
specific  details  regarding  the  control 
and  management  of  pay  band  VI  assets 
will  be  included  in  the  demonstration's 
operating  procedures.  The  laboratory 
wants  to  demonstrate  increased 
effectiveness  by  gaining  greater 
managerial  control  and  authority, 
consistent  with  merit,  affirmative 
action,  and  equal  employment 
opportimify  principles. 

2.  Occupational  Famihes 

Positions  will  be  grouped  into 
occupational  famiUes  according  to 
similarities  in  type  of  work  and 
customary  requirements  for  formal 
training  or  credentials.  The  historical 
patterns  of  advancement  within  the 
occupational  famiUes  will  be 
considered.  The  ciurent  positions  and 
grades  at  WES  have  been  examined,  and 
their  characteristics  and  distribution 
have  served  as  guidelines  in  the 
development  of  occupational  famihes. 
Four  occupational  famihes  will  be 
established: 

(a)  Engineers  and  Scientists.  This 
occupational  family  includes  all 
technical  professional  positions  such  as 
engineers  (civil,  hydrauhc,  structiual, 
mechanical,  electronic,  electrical, 
chemical,  and  environmental), 
mathematicians,  statisticians,  computer 
scientists,  outdoor  recreational 
plannere,  geographers,  architects, 
archaeologists,  operations  research 
analysts,  and  a  variefy  of  physical  and 
biological  scientists.  Specific  course 
work  or  educational  degrees  are 
required  for  positions  in  this 
occupational  family. 

(b)  E&S  Technicians.  This 
occupational  family  consists  of  the 
positions  that  support  the  various 
engineering  and  scientific  activities. 
Employees  in  this  occupational  family 


are  required  to  have  training  and  skills 
in  the  various  technical  areas  (civil, 
hydrauhc,  structural,  geotechnical, 
physical,  coastal,  biological,  chemical). 

(c)  Administrative,  ll^s  occupational 
family  contains  specialized  functions  in 
such  fields  as  counsel,  audit,  finance, 
procurement,  pubhc  information, 
accoimting,  administrative,  computing, 
safefy,  and  management  analysis. 
Special  training  and  skills  in 
administrative  fields  or  special  degrees 
are  required. 

(d)  General  Support.  This 
occupational  family  is  composed  of 
positions  requiring  special  skills  and 
knowledge,  such  as  typing  or  shorthand, 
and  job-related  experience.  Clerical 
work  usually  involves  the  processing 
and  maintenance  of  records.  Assistant 
work  requires  knowledge  of  methods 
and  procedures  within  a  specific 
administrative  area.  Other  support 
functions  include  the  work  of 
secretaries,  legal  clerks,  guards,  mail 
clerks,  etc. 

3.  Fair  Labor  Standards  Act 

Fair  Labor  Standards  Act  (FLSA) 
exemption  and  nonexemption 
determinations  will  be  made  consistent 
with  criteria  found  in  5  CFR  part  551. 
All  employees  are  covered  by  the  FLSA 
unless  they  meet  the  executive, 
administrative,  or  professional  criteria 
for  exemption.  As  a  general  rule,  the 
FLSA  status  can  generally  be  matched  to 
the  occupational  femiUes  and  pay  bands 
foimd  in  Table  3.  Exceptions  to  these 
guidelines  include  supervisors/ 
managers  who  meet  the  definitions 
outhned  in  the  OPM  General  Schedule 
Supervisory  Guide.  The  generic  position 
descriptions  will  not  be  the  sole  basis 
for  the  FLSA  determination.  Each 
position  will  be  evaluated  on  a  case  by 
case  basis  by  comparing  the  duties  and 
responsibihties  assigned,  the 
classification  standards  for  each  pay 
band,  under  5  CFR  part  551  criteria. 

B.  Classification 

1.  Coverage 

The  present  GS  classification  system 
has  over  400  occupations  (also  c^ed 
series),  which  qre  divided  into  22 
groups.  The  present  occupational  series 
will  be  maintained.  New  series  may  be 
added  as  needed  to  reflect  new 
occupations  in  the  work  force  when 
estabhsbed  by  OPM. 

2.  Classification  Standards 

The  classification  system  will  be 
modified  to  fedhtate  pay  banding.  The 
present  classification  standards  will  be 
used  to  create  local  benchmark  position 
description/standards  for  each  pay 


band,  reflecting  duties  and 
responsibilities  comparable  to  those 
described  in  present  classification 
standards  for  the  span  of  grades 
represented  by  each  pay  band.  Present 
titles  and  series  will  continue  to  be  used 
in  order  to  recognize  the  types  of  work 
being  performed  and  educational 
backgroimds  and  requirements  of 
incumbents.  Locally  developed 
specialty  codes  and  OPM  functional 
codes  will  be  used  to  facihtate  titling, 
making  quahfication  determinations, 
and  assigning  competitive  levels  to 
determine  retention  status. 

3.  Position  Descriptions  and 
Classification  Process 

New  standardized  position 
descriptors  will  be  developed  to  assist 
managers  in  exercising  delegated 
position  classification  authority. 
Managers  will  identify  the  appropriate 
pay  band  and  descriptor  definition  and 
proceed  to  finalize  the  position 
description.  A  cover  sheet  similar  to  the 
present  DA  Form  374  will  be  used  to 
reflect  their  classification  decision.  The 
cover  sheet  used  will  include  a 
provision  for  designating  specialty 
codes.  These  specialty  c»des  will  be 
developed  to  identify  the  special  nature 
of  walk  performed  and  will  be  included 
on  the  final  position  descriptor. 

Employees  will  be  entitled  to  appeal 
the  tiUe,  series,  and  pay  band  level  of 
their  position  to  the  D6D  Field  Advisory 
Service  (FAS)  and  to  OPM.  The  appeal 
will  be  adjudicated  using  the  position 
classification  provisions/criteria  of  this 
demonstration  project.  Employees  may 
appeal  either  to  FAS  or  OF^;  however, 
if  they  first  appeal  to  OPM,  they  may 
not  then  appeal  to  FAS. 

C.  Pay  for  Performance 

The  objective  is  to  estabhsh  a  pay 
system  that  will  improve  the  abiUty  of 
WES  to  attract  and  retain  quahty 
employees.  The  new  sjrstem  will  be  a 
pay-for-performance  system  and.  when 
implemented,  will  result  in  a 
redistribution  of  pay  resources  based 
upon  individual  performance. 

1.  Determining  Pay  Increases 

Compensation  will  be  allocated  to 
employees  through  organizational 
compensation  pools.  The  WES  Director, 
Commander  and  Deputy  Director,  and 
Laboratory  Directors  at  WES  will 
manage  their  respective  pools. 

The  compensation  pools  will  have 
two  components:  funds  for  performance 
pay  increases  (money  previously 
available  for  within-grade  increases, 
quahty  step  increases,  and  promotions 
between  grades  that  are  banded  under 
the  project);  and  funds  for  General 
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Schedule  pay  increases.  Performance 
awards  (cash  awards  and  bonuses 
presently  allowed)  and  locality  pay 
increases  will  continue  under  the 
project  and  will  be  excluded  from  the 
compensation  pools.  The  compensation 
pools  will  be  managed  to  ensure  relative 
cost  neutrahty.  As  a  result,  funds  will 
not  be  shifted  between  pools. 

Annual  base  pay  increases  paid  from 
the  performance  pay  increase 
component  of  the  compensation  pools 
will  be  based  on  ehgibiUty  as  well  as 
scores  on  the  established  standards  as 
follows: 

V 

PR  = SP 

100 

Where: 

PR=employee's  annual  perfonnance- 

liased  pay  raise.  $ 
V=value  of  a  share,  percent 
S=number  of  shares  earned  by  employee 

based  on  performance 
P=employee's  salary  prior  to  pay  raise 


The  nvunber  of  shares  earned  by  an 
employee  will  vary  from  0  to  4  and  will 
depend  upon  their  performance  score.  A 
performance  pay  increase  may  not  cause 
the  employee's  rate  of  basic  pay  to 
exceed  the  maximum  rate  of  the  bay 
band. 

The  value  of  a  share  will  be  computed 
in  a  manner  to  ensure  that  the  amount 
of  money  available  for  performance  pay 
increases  will  not  exceed  the  amount  of 
money  in  a  compensation  pool  that  is 
available  for  raises.  Therefore,  the 
amount  of  money  available  aimually 
within  a  pay  pool  for  performance-based 
pay  raises  is: 

.  M=— y  Pi 

Where: 

A=average  annual  historical  pay  raise, 

percent 
M=pay  pool  size,  $ 
Pi=salary  of  employee  i 


n=number  of  employees  in 
compensation  pool 
The  share  value  (percent)  is  computed 
in  a  manner  to  ensure  exact  expenditure 
of  the  amount  of  money  in  the 
compensation  pool  as  follows: 


V  = 


M 


•xlOO 


iSiPi 

Where: 

Sj=number  of  shares  earned  by 

employee  i  based  upon  performance 
n«=niunber  of  employees  within 

compensation  pool  that  are  eUgible 
for  a  performance-based  pay  raise 
A  payout  function  that  correlates 
number  of  shares  earned  by  an 
employee  for  a  performance  based  pay 
raise  to  average  performance  score  wrill 
be  similar  to  the  plot  shown  in  Figure 
1. 

MJJNQ  COM  632S-ei-P 


Figure  1 .  Relation  between  shares  earned  for  performance 
and  average  performance  score. 
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The  aimual  General  Schedule  pay 
increase  will  be  allocated  as  follows: 

(a)  The  first  step  is  setting  the 
percentage  General  Schedule  increase 
that  will  be  given  to  all  eUgible 
employees.  This  amoimt  will  be  equal  to 
the  General  Schedule  increase 
authorized  for  GS  employees.  All 
employees  whose  average  performance 


score  is  2.0  or  greater  will  be  eUgible  for 
the  increase.  Employees  with  an  average 
performance  score  of  less  than  2.0  will 
be  ineligible  for  the  full  General 
Schedule  increase  and  may  receive 
either  none  or  one-half  of  the  increase. 
Pay  increases  for  employees  receiving 
retained  rates  will  be  determined  in 
accordance  with  5  U.S.C.  5363  except 
that  those  with  an  average  performance 


score  of  less  than  2.0  may  receive  either 
none  or  one-quarter  of  the  increase  in 
the  maximum  rate  of  basic  pay  for  the 
applicable  pay  band. 

(b)  The  minimum  and  maximum  pay 
rates  of  basic  pay  for  each  pay  band  in 
an  occupational  family  will  be  adjusted 
by  any  general  pay  increase  to  reflect 
the  new  rates  in  accordance  with  the 


criteria  reflected  in  Section  m, 
Broadbanding,  of  this  plan. 

2.  Performance  Evaluation 

The  performance  appraisal  system 
will  link  compensation  to  performance 
through  annual  performance  evaluations 
and  performance  ratings.  Performance 
will  be  evaluated  against  generic 
performance  standsotls.  Rating  elements 
will  be  provided  for  all  employees.  All 
rating  elements  will  be  critical  and 
scored  on  a  scale  of  0  to  5.  The  score 
will  be  based  on  employees 
performance  as  evaluated  against 
generic  performance  standards  for  each 
element.  The  supervisor  will  discuss 
performance  rating  standards  with  the 
employee  to  clarify  performance  criteria 
at  the  beginning  of  the  rating  period. 
The  generic  performance  standards, 
with  the  provision  to  add  specific  work 
plans,  will  be  used  to  evaluate  employee 
performance.  The  standards  will 
describe  the  level  of  performance 
required  for  the  employee  to  be  rated 
fully  successful.  Reviews  will  be 
conducted  at  least  at  mid-year  to 
evaluate  employee  progress  in  meeting 
performance  stand^s.  However,  WES 
interns  in  recognized  career  programs 
will  be  appraised  semi-annually  until 
they  complete  their  internship.  The  last 
performance  rating  in  each  annual  cycle 
will  be  considered  to  be  the  rating  of 
record  for  interns. 

Since  all  employees  will  not  have  the 
same  nimiber  of  rating  elements,  the 
element  scores  will  be  sununed  and 
averaged  by  the  niunber  of  elements 
rated  to  determine  the  overall 
performance  score.  The  score  will  be 
used  for  setting  performance  pay 
increases  and  determining  eligibility  for 
performance  awards. 

Employees  must  have  an  average 
performance  score  of  2.5  and  above  to 
be  eUgible  for  performance  pay 
increases.  Employees  with  an  average 
performance  score  of  2.0  or  greater  will 


be  eUgible  for  performance  awards  and 
fuU  deneral  Schedule  increases. 
Employees  with  an  average  score  of  less 
than  2.0  vnll  be  ineligible  for 
performance  awards  and  fuU  General 
Schedule  increases.  A  within-the-year 
review  may  be  used  to  reevaluate 
employees  with  performance  scores  of 
less  than  2.0.  If  the  employee's 
performance  has  improved  sufficiently 
since  the  last  rating  period,  the 
employee  may  be  eUgible  for  a 
nonretroactive  General  Schedule  pay 
raise  at  that  time. 

3.  Awards 

WES  currently  has  an  extensive 
awards  program  consisting  of  both 
internal  and  external  awards.  On-the- 
spot,  special  act,  and  other  internal 
awards  (both  monetary  and 
nonmonetary)  will  continue  imder  the 
project.  MAGOM,  DA.  and  £>oD  awards 
and  other  honorary  noncash  awards  will 
be  retained. 

Cash  awards  may  be  given  for 
performance  and  to  recognize  and 
encourage  special  contributions. 
Awards  can  be  made  to  individuals, 
teams,  or  organizations.  Awards  must  be 
approved  at  a  managerial  level  at  least 
one  level  higher  than  the  recommending 
official  except  in  the  case  where  the 
WES  Director  is  the  recommender.  Cash 
awards  will  not  be  considered  to  be  a 
part  of  base  pay. 

D.  Pay  Setting  Provisions 

1.  Pay  and  Compensation 

(a)  Pay  Ceilings.  An  employee's  total 
monetary  compensation  paid  in  a 
calendar  year  may  not  exceed  the  rate  of 
basic  pay  for  level  I  of  the  Executive 
Schedule  consistent  with  5  U.S.C.  5307 
and  5  CFR  part  530,  subpart  B.  Each  pay 
band  Mdll  have  its  own  pay  ceiling,  just 
as  grades  do  in  the  GS  system.  Basic  pay 
rates  for  the  various  pay  bands  wiU  be 
directly  keyed  to  the  GS  basic  rates  of 
pay  except  for  pay  band  VI  in  the 


Engineers  and  Scientists  occupational 
family.  Pay  band  VI  will  have  pay  rates 
keyed  to  a  minimum  of  120%  of  the 
minimum  rate  of  basic  pay  for  GS-15 
basic  pay  with  a  maximum  of  the  basic 
rate  of  pay  estabUshed  for  level  IV  of  the 
Executive  Schedule. 

(b)  Staffing  Supplements.  Employees 
assigned  to  occupational  series  covered  . 
by  special  rates  vnll  be  eUgible  for  a 
staffing  supplement  if  the  maximmn 
adjusted  rate  for  the  banded  GS  grades 
to  which  assigned  exceeds  the 
maximum  GS  locaUty  rate  for  the 
banded  grades  (e.g.,  engineers  in  pay 
bands  11  and  m).  Ilie  staffing 
supplement  is  added  to  the  base  pay, 
much  like  locaUty  rates  are  added  on  to 
base  pay.  The  employee's  total  pay 
immediately  after  implementation  of  the 
demonstration  project  will  be  the  same 
as  immediately  before  the 
demonstration  project,  but  a  portion  of 
the  total  will  be  in  the  form  of  a  staffing 
supplement.  Adverse  action  and  pay 
retention  provisions  wiU  not  apply  to 
the  conversion  process  as  there  will  be 
no  change  in  total  salary.  The  staffing 
supplement  is  calcidated  as  describisd 
below. 

Upon  ccmversion,  the  demonstration 
base  rate  will  be  estabUshed  by  dividing 
the  old  maximum  GS  adjusted  rate 
(special  rate  or  locaUty  rate)  by  the 
staffing  factor.  The  staffing  factor  wiU  be 
detomined  by  dividing  the  mnviniiim 
special  rate  for  the  banded  grades  by  the 
GS  unadjusted  rate  corresponding  to 
that  special  rate  (step  10  of  the  GS  rate 
for  the  same  grade  as  the  special  rate). 
The  employee's  demonstration  staffing 
supplement  is  derived  by  multiplying  . 
the  demonstration  base  rate  by  the 
staffing  factor  minus  one.  So  die 
employee's  final  demonstration  special 
staffing  rate  equals  the  demonstration 
base  rate  plus  the  special  staffing 
supplement;  this  amount  wiU  equal  the 
employee's  former  maximum  GS 
adjusted  rate.  SimpUfied,  the  formula  is: 


Staffing  factor  - 


Maximum  special  rate  for  the  banded  grades 
GS  rate  corresptxKling  to  that  special  rate 


Demonstration  base  rate  « 


Old  maximum  GS  adjusted  rate  (special  or  locality  rate) 
Staffing  factor 


Staffing  sui^lement  -  Demcmstration  base  rate  x  (staffmg  factor  - 1) 

Salary  upon  conversion  -  I>emo  base  rate  -i-  staffing  supplement  (sum  will  -  existing  rate) 
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Example:  In  the  case  of  a  GS-801-11/      demonstration  project  is  $42,944.  The 
03  employee  who  is  receiving  a  special       maximum  special  rate  for  a  GS-801-1 1 
salary  rate,  the  salary  before  the  Step  10  is  $51,295  and  the 

Staffing  factor  =  ^11:^  =  1.1026 
*  $46^23 


$42,944 
Demonstration  base  rate  =  — ^- —  =  $38,948 

1.1026 


corresponding  regular  rate  is  $46,523. 
The  staffing  factor  is  computed  as 
follows: 


Then  to  determine  the  staffing 
supplement,  multiply  the  demonstration 
base  by  the  staffing  factor  minus  1. 


Staffing  supplement  = 


$38,948 

X.1026 

$3.9% 


The  staffing  supplement  of  $3,996  is 
added  to  the  demonstration  base  rate  of 
$38,948  and  the  total  salary  is  $42,944. 
which  is  the  salary  of  the  employee 
before  conversion  to  the  demonstration 
project. 

If  an  employee  is  in  a  band  where  the 
maximum  GS  adjusted  rate  for  the 
banded  grades  is  a  locality  rate,  when 
the  employee  is  converted  into  the 
demonstration,  the  demonstration  base 
rate  is  derived  by  dividing  the 
employee's  former  GS  maximum 
adjusted  rate  (locality  or  special  rate)  by 
the  applicable  locality  pay  factor.  The 
employee's  demonstration  locality- 
adjusted  rate  will  equal  the  employee's 
former  maximum  GS  adjusted  rate. 

Annual  pay  adjustment  for  employees 
in  special  rate  occupations  will  require 
recomputation  of  the  staffing 
supplement.  If  0PM  discontinues  or 
decreases  special  rates,  employees  will 
be  entitled  to  pay  retention.  Upon 
geographic  movement,  an  employee 
who  receives  the  special  staffing 
supplement  will  have  the  supplement 
recomputed.  Any  resulting  reduction  in 
pay  will  not  be  considered  an  adverse 
action  or  a  basis  for  pay  retention. 

Established  salary  including  the 
staffing  supplement  will  be  considered 
basic  pay  for  the  same  purposes  as  a 
locahty  rate  under  5  CFR  531.606(b), 
i.e..  for  purposes  of  retirement,  life 
instuance.  premium  pay,  and  severance 
pay  purposes  and  for  advances  in  pay. 
It  will  also  be  used  to  compute  wori^er's 
compensation  payments  and  lump  simi 
payments  for  accrued  and  accumulated 
annual  leave. 

2.  Promotions 

A  promotion  is  the  movement  of  an 
employee  to  a  higher  pay  band  within 
the  same  occupational  family  or  to  a  pay 
band  in  a  different  occupational  family 


which  results  in  an  increase  in  the 
employee's  salary.  Progression  within  a 
pay  band,  whether  by  performance  pay 
increases  or  supervisory  adjustments, 
are  not  subject  to  the  provisions  of  this 
section. 

Promotions  will  be  processed  under 
competitive  procedures  in  accordance 
with  merit  principles  and  requirements. 
The  following  actions  are  excepted  from 
competitive  procedures: 

(a)  Re-promotion  to  a  position  which 
is  in  the  same  pay  band  and 
occupational  family  as  the  employee 
previously  held  on  a  permanent  basis 
within  the  competitive  service. 

(b)  Promotion,  reassignment, 
demotion,  transfer,  or  reinstatement  to  a 
position  having  promotion  potential  no 
greater  than  the  potential  of  a  position 
an  employee  ctirrently  holds  or 
previously  held  on  a  p>ermanent  basis  in 
the  competitive  service. 

(c)  A  position  change  permitted  by 
RIF  procedures. 

(d)  Promotion  without  current 
competition  when  the  employee  was 
appointed  through  competitive 
procedures  to  a  position  with  a 
documented  career  ladder. 

(e)  A  temporary  promotion,  or  detail 
to  a  position  in  a  higher  pay  band,  of 
180  days  or  less. 

(f)  Impact  of  person-in-the-job 
promotions. 

(g)  Promotion  resulting  from  the 
accretion  of  duties  and  responsibilities. 

(h)  A  promotion  resulting  from  the 
correction  of  an  initial  classification 
error. 

Upon  promotion  to  a  higher  pay  band, 
an  employee  will  be  entitled  to  a  6 
percent  basic  pay  increase  or  the  lowest 
level  in  the  pay  band  to  which 
promoted,  whichever  is  greater. 

3.  Link  Between  Promotion  and 
Performance 

Noncompetitive  promotions  (e.g.. 
accretion  of  duties,  recognition  of 
impact  of  person-in-job.  career  ladder) 
will  require  an  acceptable  level  of 
performance  in  their  current  position. 
To  be  promoted  noncompetitively  from 
one  band  to  the  next  within  an 


occupational  family,  an  employee  must 
meet  the  minimum  qualifications  for  the 
job  and  have  a  current  average 
performance  score  of  2.5  or  above 
(Section  III,  Performance  Evaluation)  or 
equivalent  under  a  different 
performance  management  system  (an 
equivalence  chart  will  be  developed  by 
HRM  specialists  and  included  in  the 
implementation  instructions).  Selection 
of  employees  through  competitive 
procedures  will  require  a  current 
average  performance  score  of  2.5  or 
above. 

4.  Supervisory  Pay  Adjustments 

Supervisory  pay  adjustments  may  be 
used,  at  the  cUscretion  of  the  WES 
Director,  to  compensate  employees  in 
the  Engineers  and  Scientists 
occupational  family  in  supervisory 
positions.  Supervisory  pay  adjustments 
are  increases  to  the  supervisor's  basic 
rate  of  pay,  ranging  up  to  10  percent  of 
that  pay  rate,  subject  to  the  constraint 
that  the  adjustment  may  not  cause  the 
employee's  basic  rate  of  pay  to  exceed 
the  pay  band  maximum  rate.  Only 
employees  in  supervisory  positions  with 
formal  supervisory  authority  meeting 
that  required  for  coverage  imder  the 
OPM  GS  Supervisory  Guide  will  be 
considered  for  the  supervisory  pay 
adjustment.  Criteria  to  be  considered  in 
determining  the  pay  increase  percentage 
include  the  following  organizational 
and  individual  employee  factors:  needs 
of  the  organization  to  attract,  retain,  and 
motivate  high  quafity  supervisors; 
budgetary  constraints;  years  of 
supervisory  experience;  amount  of 
supervisory  training  received; 
performance;  and  managerial  impact  on 
the  organization. 

Conditions,  after  the  date  of 
conversion  into  the  demonstration 
project,  under  which  the  application  of 
a  supervisory  pay  adjustment  will  be 
considered  are  as  follows: 

(a)  New  hires  into  supervisory 
positions  will  have  their  initial  rate  of 
basic  pay  set  at  the  supervisor's 
discretion  within  the  pay  range  of  the 
applicable  pay  band.  This  rate  of  pay 
may  include  a  supervisory  pay 


adjustment  determined  using  the  ranges 
and  criteria  outlined  above. 

(b)  An  employee  selected  for  a 
supervisory  position  that  is  within  the 
employee's  current  pay  band  may  also 
be  considered  for  a  supervisory  pay 
adiustmenty. 

(c)  If  a  supervisor  is  already 
authorized  a  supervisory  pay 
adjustment  and  is  subsequently  selected 
for  another  supervisory  position,  within 
the  same  pay  band,  then  the  supervisory 
pay  adjustment  will  be  redetermined. 

(d)  An  employee  promoted  to  a 
supervisory  position  in  a  higher  pay 
band  may  be  considered  for  a 
supervisory  adjustment  in  addition  to 
the  pay  increase  that  resulted  from  the 
promotion. 

Supervisors,  upon  initial  conversion 
into  the  demonstration  project  into  the 
same,  or  substantially  similar  position, 
will  be  converted  at  their  existing  basic 
rate  of  pay  and  will  not  be  offered  a 
supervisory  pay  adjustment. 

Before  supervisory  employees  may 
receive  the  pay  adjustment,  they  must 
sign  a  statement  acknowledging  that  the 
entire  adjustment  will  be  immediately 
withdrawn  if  they  are  removed  from  the 
supervisory  position  because  of 
unacceptable  performance  or  conduct 
Supervisory  employees  who  are 
reassigned  to  a  nonsupervisory  position 
for  any  other  reasons  (i.e.,  employee 
choice,  management  directed  * 
reassignment,  or  RIF)  will  receive  one- 
half  of  the  pay  adjustment  for  one  year 
following  the  reassignment 
Eliminations  or  reductions  in 
supervisory  pay  adjustments  are  not 
adverse  actions,  are  not  subject  to 
appeal,  and  are  not  covered  imder  pay 
retention  provisions. 

5.  Supervisory  Pay  Differentials 

Supervisory  pay  differentials  may  be 
used,  at  the  discretion  of  the  WES 
E)irector,  to  incentivize  and  reward  E&S 
supervisors  who  are  in  pay  bands  IV 
and  V  whose  pay  is  at  the  maximum 
rate  of  the  pay  band.  Formal  supervisory 
authority  meeting  that  required  for 
coverage  imder  the  OPM  GS 
Supervisory  Guide  is  required.  A 
supervisory  pay  differential  is  a  cash 
incentive,  paid  out  on  a  pay  period 
basis,  which  is  not  included  as  part  of 
the  supervisor's  basic  rate  of  pay.  The 
differential  may  be  up  to  10  percent  of 
the  supervisor's  basic  rate  of  pay. 
Criteria  to  be  considered  in  determining 
the  amount  of  this  supervisory  pay 
differential  includes  those  identified  for 
supervisory  pay  adjustments. 

The  supervisory  pay  differential  may 
be  considered,  either  during  conversion 
into  or  after  initiation  of  the 
demonstration  project.  The  differential 


will  be  terminated  if  the  employee  is 
removed  from  a  supervisory  position, 
regardless  of  cause. 

As  specified  in  the  Supervisory  Pay 
Adjustment  Section,  all  personnel 
actions  involving  a  supervisory 
differential  will  require  a  statement 
signed  by  the  employee  acknowledging 
that  the  difiierential  may  be  terminated 
or  reduced  at  the  discretion  of  the  WES 
Director.  The  termination  or  reduction 
of  the  differential  is  not  an  adverse 
action,  is  not  subject  to  appeal,  and  is 
not  covered  imder  pay  retention 
provisions. 

E.  Hiring  and  Placement  Authorities 

1.  Modified  Term  Appointments 

WES  conducts  many  research  and 
development  projects  that  range  &t>m  3 
to  6  years.  The  current  4-year  limitation 
on  term  appointments  imposes  a  burden 
on  laboratory  managers  by  forcing  the 
termination  of  some  term  employees 
prior  to  completion  of  projects  they 
were  hired  to  support.  This  disrupts  the 
research  and  development  process  and 
reduces  the  ability  of  WES  to  serve  its 
custCHners. 

Under  the  demonstration  project, 
WES  will  have  the  authority  to  hire 
individuals  under  modified  term 
appointments.  These  appointments  will 
be  used  to  fill  positions  for  a  period  of 
more  than  1  year  but  not  more  than  5 
years  when  the  need  for  employee's 
services  is  not  permanent.  'The  modified 
term  appointments  differ  bom  term 
employment  as  described  in  5  CFR  part 
316  in  that  they  may  be  made  for  a 
period  not  to  exceed  5,  rather  than  4 
years.  The  WES  Director  is  authorized  to 
extend  a  term  appointment  1  additional 
year. 

Employees  hired  under  the  modified 
term  appointment  authority  may  be 
eligible  for  conversion  to  career- 
conditional  appointments.  To  be 
converted,  the  employee  must:  have 
been  selected  for  Uie  term  position 
under  competitive  procedures,  with  the 
announcement  specifically  stating  that 
the  individual(s)  selected  may  be 
eligible  for  conversion  to  a  career- 
conditional  appointment  at  a  later  date; 
have  served  2  years  of  continuous 
service  in  the  term  position;  be  selected 
under  WES  merit  promotion  procedures 
for  the  permanent  position;  and  have  a 
currrait  performance  score  of  2.5  or 
better. 

Employees  serving  under  term 
appointments  at  the  time  of  conversion 
to  the  demonstration  project  will  be 
converted  to  the  new  modified  term 
appointments  provided  they  were  hired 
for  their  current  positions  under 
competitive  procedures.  These 


employees  will  be  eUgible  for 
conversion  to  career-conditional 
appointment  if  they  have  a  current 
performance  scan  of  2.5  or  better  and 
are  selected  undw  merit  pitmoticHi 
procedures  for  the  ^rmanent  position 
after  having  completed  2  years  of 
continuous  service.  Time  served  in 
temporary  or  term  positions  prior  to 
conversion  to  the  modified  term 
appointment  is  creditable,  provided  the 
service  was  continuous,  ^nployees 
serving  under  modified  term 
appointments  under  this  plan  will  be 
covered  by  the  plan's  pay-for- 
performance  system. 

2.  Extended  Probationary  Period 

A  new  employee  needs  to 
demonstrate  adequate  contribution 
during  all  cycles  of  a  research  effort  for 
a  laboratory  manager  to  render  a 
thorough  evaluation.  The  current  l-year 
probationary  period  will  be  extended  to 
2  years  for  all  newly  hired  career 
employees  in  the  Engineers  and 
Scientists  occupational  fiamily.  The 
purpose  (^extending  the  probaticmary 
period  is  to  allow  supervisors  an 
adequate  period  of  time  to  fully  evaluate 
an  employee's  contributi(ui  and 
conduct 

Aside  frtHn  extending  the  time  pwiod, 
all  other  features  of  the  current 
probationary  period,  including  the 
criteria  for  crediting  prior  service  and 
the  limited  notice  and  appeal  rights,  are 
retained.  The  requirements  for 
conversion  to  career  tenure  are 
imrfianged.  Employees  appointed  prior 
to  the  implementation  date  %vill  not  be 
affected. 

Probationary  employees  will  be 
terminated  when  the  employee  fails  to 
demonstrate  proper  conduct  technical 
competency,  and/or  adequate  woii: 
contribution  for  continued  employment 
When  WES  decides  to  terminate  an 
employee  serving  a  probationary  period 
because  their  work  contribution  or 
conduct  during  this  period  Coils  to 
demonstrate  their  fitness  or 
qualifications  for  continued 
employment,  it  shall  terminate  their 
services  by  written  notification  of  the 
reas(Mis  for  separation  and  the  efiisctive 
date  of  the  action.  The  information  in 
the  notice  as  to  why  the  employee  is 
being  terminated  shall,  as  a  minimnin, 
consist  of  WES's  conclusions  as  to  the 
inadequacies  of  their  work  contribution 
or  conduct 

3.  Voluntary  Emeritus  Program 

Under  the  demonstration  project,  the 
WES  Director  will  have  the  authority  to 
offer  retired  or  sep>arated  individuals 
(engineers  and  scientists)  voluntary 
assignments  in  the  laboratory.  This 


12016 


Federal  Register  /  Vol.  62,  No.  49  /  Thursday,  March  13.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  49  /  Thursday,  March  13,  1997  /  Notices 


12017 


authority  will  include  individuals  who 
have  retired  or  separated  from  Federal 
service.  Voluntary  Emeritus  Program 
assignments  are  not  considered 
"employment"  by  the  Federal 
Government  (except  for  purposes  of 
injury  compensation).  Thus,  such 
assignments  do  not  affect  an  employee's 
entitlement  to  buy-outs  or  severance 
payments  based  on  an  earlier  separation 
from  Federal  service.  The  Voluntary 
Emeritus  Program  will  ensure  continued 
quahty  research  while  reducing  the 
overall  salary  line  by  allowing  higher 
paid  individuals  to  accept  retirement 
incentives  with  the  opportunity  to 
retain  a  presence  in  the  scientific 
community.  The  program  will  be  of 
most  benefit  during  manpower 
reductions  as  senior  E&Ss  could  accept 
retirement  and  return  to  provide 
valuable  on-the-job  training  or 
mentoring  to  less  experienced 
employees. 

To  be  accepted  into  the  emeritus 
program,  a  volunteer  must  be 
recommended  by  a  Laboratory  Director 
to  the  WES  Director.  Everyone  who 
appUes  is  not  entitled  to  a  voluntary 
assignment.  The  WES  Director  must 
clearly  document  the  decision  process 
for  each  applicant  (whether  accepted  or 
rejected)  and  retain  the  documentation. 

To  ensure  success  and  encourage 
participation,  the  volunteer's  federal 
retirement  pay  (whether  miUtary  or 
civihan)  will  not  be  affected  while 
serving  in  a  voluntary  capacity.  Retired 
or  separated  federal  employees  may 
accept  an  emeritus  position  without  a 
waiting  period. 

Volunteers  will  not  be  permitted  to 
monitor  contracts  on  behalf  of  the 
government  or  to  [>articipate  on  any 
contracts  or  solicitations  where  a 
conflict  of  interest  exists.  The  same 
rules  that  currently  apply  to  source 
selection  members  will  apply  to 
volunteers. 

An  agreement  will  be  established 
between  the  volunteer  and  the  WES. 
The  agreement  will  be  reviewed  by  the 
local  Office  of  Coimsel  for  ethics 
determinations  under  the  Joint  Ethics 
Regulation.  The  agreement  must  be 
finaUzed  before  the  assumption  of 
duties  and  shall  include: 

(a)  A  statement  that  the  voluntary 
assignment  does  not  constitute  an 
appointment  in  the  civil  service  and  is 
without  compensation  and  any  and  all 
claims  against  the  Government  because 
of  the  voluntary  assigiunent  are  waived 
by  the  volunteer. 

(b)  A  statement  that  the  volimteer  will 
be  considered  a  federal  employee  for  the 
purpose  of  injury  compensation. 

(c)  Volunteer's  work  schedule. 


(d)  Length  of  agreement  (defined  by 
length  of  project  or  time  defined  by 
weeks,  months,  or  years). 

(e)  Support  provided  by  the  laboratory 
(travel,  administrative,  office  space, 
supplies). 

(fj  A  one  page  Statement  of  Duties. 

(g)  A  provision  that  states  no 
additional  time  will  be  added  to  a 
volunteer's  service  credit  for  such 
purposes  as  retirement,  severance  pay, 
and  leave  as  a  result  of  being  a  member 
of  the  Voluntary  Emeritus  Program. 

(h)  A  provision  allowing  either  party 
to  void  the  agreement  with  10  working 
days  written  notice. 

(i)  The  level  of  security  access 
required  (any  security  clearance 
required  by  the  assignment  will  be 
managed  by  the  laboratory  while  the 
volimteer  is  a  member  of  the  Voluntary 
Emeritus  Program). 

F.  Employee  Development 

The  objective  of  the  employee 
development  program  will  be  to  develop 
the  competence  of  employees  for 
maximum  achievement  of  Laboratory, 
MACOM,  DA,  and  DoD  goals.  WES  will 
continue  its  employee  development 
programs,  such  as  local  training,  off-site 
training,  long-term  training,  and 
developmental  assignments.  Under  this 
Project,  the  opportunity  to  apply  for 
expanded  developmental  opportunities 
to  include  sabbaticals  and  training  for 
degrees,  which  was  previously 
restricted,  will  be  made  available  to 
permanent  employees. 

1.  Sabbatical 

WES  will  have  the  authority  to  grant 
sabbaticals  to  career  employees  to 
permit  them  to  engage  in  study  or 
uncompensated  work  experience  that 
will  contribute  to  their  development 
and  effectiveness.  Each  sabbatical 
should  benefit  WES  as  well  as  increase 
the  employee's  individual  effectiveness. 
Examples  are  as  follows:  advanced 
academic  teaching,  study,  or  research: 
self-directed  (independent)  or  guided 
study;  and  on-the-job  work  experience 
with  a  public,  private,  or  nonprofit 
organization.  Each  recipient  of  a 
sabbatical  must  sign  a  continued  service 
agreement  and  agree  to  serve  a  period 
equal  to  at  least  three  times  the  length 
of  the  sabbatical. 

2.  Degree  Training 

Degree  training  is  an  essential 
component  of  an  organization  that 
requires  continuous  acquisition  of 
advanced  and  specialized  knowledge. 
Degree  training  in  the  academic 
environment  of  DoD  laboratories  is  also 
a  critical  tool  for  recruiting  and 
retaining  employees  with  or  requiring 


critical  skills.  Constraints  under  current 
law  and  regulation  Umit  degree  payment 
to  shortage  occupations.  In  addition, 
current  government-wide  regulations 
authorize  payment  for  degrees  based 
only  on  recruitment  or  retention  needs. 
De^«e  payment  is  currently  not 
permitted  for  non-shortage  occupations 
involving  critical  skills. 

Under  the  Personnel  Demonstration 
Project,  WES  will  expand  the  authority 
to  provide  degree  training  for  purposes 
of  meeting  critical  skill  requirements,  to 
ensure  continuous  acquisition  of 
advanced  and  speciaUzed  knowledge 
essential  to  the  organization,  and  to 
recruit  and  retain  personnel  critical  to 
the  present  and  future  requirements  of 
the  organization.  It  is  expected  that  the 
degree  payment  authority  will  be  used 
primarily  for  attainment  of  advanced 
degrees. 

G.  Reduction  in  Pay  or  Removal  Actions 

Employees  covered  by  the  project  will 
be  evaluated  under  a  performance 
evaluation  system  that  affords  grievance 
and/or  appeal  rights  the  same  as  those 
provided  currently. 

1.  Unacceptable  Performance 

Employees  whose  performance  is 
unsatisfactory  (equivalent  to  a 
performance  score  of  0  on  any  critical 
element)  at  anytime  during  the  year 
shall  be  placed  in  a  Performance 
Improvement  Plan  (PIP).  If  in  a  PIP  at 
the  end  of  a  rating  period,  the  employee 
will  not  be  given  a  performemce  rating 
while  in  that  program.  If  performance 
remains  unsatisfactory  upon  completion 
of  the  PIP,  the  employee  will  be 
separated  from  his  or  her  position  or 
reduced  to  a  lower  pay  band.  If 
performance  becomes  satisfactory,  the 
employee  will  receive  a  performance 
rating  of  record  and  appropriate 
adjustments  to  pay  may  be  made  at  that 
time  (i.e.  granting  General  Schedule 
increase).  These  performance-based 
actions  will  follow  the  same  procedures 
as  current  performance-related  removals 
and  reductions  in  grade  under  Chapter 
43  or  Chapter  75  when  appropriate. 

2.  Placement  in  a  Lower  Pay  Band 

An  employee  who  is  determined 
inehgible  for  a  performance  award  may 
receive  either  none  or  one-half  the 
General  Schedule  pay  increase  and  will 
not  receive  a  performance  pay  increase 
or  performance  award.  Because  the 
minimum  pay  rate  for  each  pay  band 
will  be  increased  each  year  by  the 
amount  of  the  General  Schedule 
increase,  it  is  possible  that  the  new 
minimum  rate  of  a  pay  band  will  exceed 
the  basic  pay  of  an  employee  in  that 
band  who  did  not  receive  the  full 


General  Schedule  increase.  In  these 
cases,  the  employee  will  be  moved  to 
the  next  lower  band  level  and  the  action 
will  be  considered  a  demotion.  This  will 
not  be  considered  an  adverse  action, 
will  not  be  appealable  through  a 
statutory  appeals  process,  and  will  not 
be  covered  under  grade  retention 
provisions. 

G.  Revised  Reduction  in  Force  (RIF) 
Procedures 

Modifications  include  limiting 
competitive  areas  to  occupational 
families  and  increasing  the  emphasis  on 
performance  in  the  RIF  process.  These 
modifications  will  increase  the 
probability  of  retaining  the  highest 
performing  individuals  in  their 
positions  and  will  increase  the 
probability  of  displacing  the  lowest 
performing  individuals. 

1.  Competitive  Areas 

For  RIF  purposes,  the  competitive 
area  will  be  the  occupational  family  in 
which  the  employee  is  assigned  and 
will  cover  all  geographic  locations. 

2.  Retention 

Retention  registers  will  be  established 
based  on  the  following  criteria  listed  in 
order  of  priority:  tenure  status  (Tenure 
I-career,  Tenure  Il-career  conditional, 
Tenure  ID-modified  term);  veteran's 
preference;  most  recent  employee 
performance  score;  and  service 
computation  date.  Modified  term 
employees  within  the  affected 
occupational  family  will  be  separated 
before  permanent  'Tenure  I  and  n 
employees.  The  present  RIF  system 
essentiaUy  remains  in  effect,  except  that 
performance  scores  are  part  of  the 
retention  order.  Performance  scores  will 
not  be  used  to  adjust  the  service 
computation  date.  A  preference  ehgjble 
with  a  compensable  service-connected 
disabihty  of  30  percent  or  more  may 
displace  employees  in  positions 
equivalent  to  5  GS  grades  below  the 
minimum  grade  level  of  his/her  current 
pay  band.  Increasing  the  emphasis  on 
job  performance  will  help  ensure  the 
retention  of  outstanding  individuals  in 
RIF  situations. 

3.  (kade  and  Pay  Retention 

Except  where  waived  or  modified  in 
the  waiver  section  of  this  plan,  grade 
and  pay  retention  will  follow  current 
law  and  regulations. 

IV.  Training 

The  key  to  the  success  or  failure  of  the 
proposed  demonstration  project  will  be 
the  training  provided  for  all  involved. 
This  training  will  not  only  provide  the 
necessary  knowledge  and  skills  to  carry 


out  the  proposed  changes,  but  will  also 
lead  to  commitment  to  the  program  on 
the  part  of  all  participants.  Truning  will 
be  tailored  to  fit  the  requirements  of 
every  employee  included  and  will  fully 
address  employee  concerns  to  ensure 
that  everyone  has  a  comprehensive 
imderstanding  of  the  program. 

Training  at  the  beginning  of 
implementation  and  throi^out  the 
demonstration  will  be  provided  to 
supervisors,  employees,  and  the 
administrative  staff  responsible  for 
assisting  managers  in  effecting  the 
changeover  and  operation  of  tiie  new 
system. 

The  elements  to  be  covered  in  the 
orientation  portion  of  this  training  will 
include  the  follovtring:  a  description  of 
the  system;  how  employees  are 
converted  into  the  system;  pay 
adjustment  process;  famiUarization  with 
the  new  position  descriptions  and 
performance  objectives;  the  individual 
performance  rating  process;  the 
reconsideration  process;  and  the 
demonstration  project  administrative 
and  formal  evaluation  process. 

A.  Supervisors 

The  focus  of  this  project  on 
management-centered  persoimel  -" 
administration,  with  increased 
supervisory  and  managerial  persoimel 
management  authority  and 
accountabihty,  demands  thorough 
training  of  supervisors  and  managers  in 
the  knowledge  and  skills  that  will 
prepare  them  for  their  new 
responsibihties.  Training  will  include 
detailed  information  on  the  policies  and 
procedures  of  the  demonstration  project, 
skills  training  in  using  the  classification 
system,  position  description 
preparation,  and  performance 
evaluation.  Additional  training  may 
focus  on  nonproject  procedural 
techniques  such  as  interpersonal  and 
communication  skills. 

B.  Administrative  Staff 

The  administrative  staff,  generally 
personnel  specialists,  technicians,  and 
administrative  officers,  will  play  a  key 
role  in  advising,  training,  and  coaching 
supervisors  and  employees  in 
implementing  the  demonstration 
project.  This  staff  will  need  training  in 
the  procedural  and  technical  aspects  of 
the  project. 

C  Employees 

WES  will  train  employees  covered 
under  the  demonstration  project.  In  the 
months  leading  up  to  the 
implemeiitation  date,  meetings  will  be 
held  for  employees  to  fully  inform  them 
of  all  project  decisions,  procedures,  and 
processes. 


V.  ConTeraion 

A.  Conversion  to  the  Demonstratioh 
Project 

Initial  entry  into  the  demonstration 
project  for  covered  employees  will  be 
accomplished  through  a  full  employee 
protection  approach  that  ensures  each 
employee  an  initial  place  in  the 
appropriate  occupaticmal  family  and 
pay  band  without  loss  of  pay.  An 
automatic  converaion  from  current  GS/ 
GM  grade  and  pay  into  the  new  broad 
banding  system  will  be  accomplished. 
Except  for  special  rate  employees,  each 
employee  will  be  converted  at  their 
current  GS  salary  at  the  time  of 
conversion. 

Special  conversion  rules  will  apply  to 
special  rate  employees  (see  Section  m. 
Pay  Setting  Provisions).  Employees  who 
enter  the  demonstration  project  later  by 
lateral  reassignment  or  transfer  will  be 
subject  to  the  same  pay  conversion 
rules.  Employees  serving  under  regular 
term  appointments  at  the  time  of  project 
implementation  mil  be  converted  to  the 
modified  term  appointment.  Position 
announcements,  etc.  will  not  be 
required  for  these  term  appointments.  If 
conversion  into  the  demonstration 
project  is  accompanied  by  a  geographic 
move,  the  employee's  GS  pay 
entitlements  in  the  new  geographic  area 
must  be  determined  before  performing 
the  pay  conversion. 

Employees  who  are  on  temporary 
promotions  at  the  time  of  ctmversion 
Mrill  be  converted  to  a  pay  band 
commensurate  with  the  grade  of  the 
position  to  which  temporarily 
promoted.  At  the  conclusion  of  the 
temporary  promotion,  the  employee  will 
revert  to  the  pay  band  which 
corresponds  to  the  grade  of  reccvd. 
When  a  temporary  promotion  is 
terminated,  pay  will  be  determined  as 
described  in  Section  m.  Pay  Setting 
Provisions.  The  only  exception  will  be 
if  the  original  competitive  promotion 
announcement  stipulated  that  the 
promotion  could  be  made  permanent;  in 
these  cases,  actions  to  make  the 
temporary  promotion  permanent  will  be 
considered  and,  if  implemented,  will  be 
subject  to  all  existing  priority  placement 
programs. 

At  the  time  of  conversion,  each 
employee  will  be  given  a  lump  sum 
cash  payment  for  the  time  credited  (in 
weeks)  to  the  employee  toward  wb' 
would  have  been  the  employee's  ne, 
within-grade  increase.  This  step  buy-in 
is  appUcable  (Hily  to  employees 
converted  into  the  project  at  the  time  of 
its  initial  estabUshment. 

Any  OCONUS  employee  covered  by 
the  project  will  continue  to  lie  ineligible 
for  locaLty  pay.  The  maximum  basic 
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salary  payable  in  the  pay  band  mtIU  be 
limited  to  the  maximiun  rate  of  pay  on 
the  GS  salary  table  which  does  not 
include  any  locality  pay. 

B.  Conversion  From  the  Demonstration 
Project 

If  a  demonstration  project  employee  is 
moving  to  a  position  not  under  the 
demonstration  project,  or  if  the  project 
ends  and  each  project  employee  must  be 
converted  back  to  the  GS  system,  the 
following  procedures  will  be  used  to 
convert  the  employee's  project  pay  band 
to  an  equivalent  grade  and  the 
employee's  project  rates  of  pay  to 
equivalent  rates  of  pay.  The  converted 
grade  and  rates  of  pay  must  be 
determined  before  movement  or 
conversion  out  of  the  demonstration 
project  and  any  accompanying 
geographic  movement,  promotion,  or 
other  simultaneous  action.  For 
conversions  upon  termination  of  the 
project  and  for  lateral  reassignments.  the 
converted  grade  and  rates  will  become 
the  employee  s  actual  grade  and  rates 
after  leaving  the  demonstration  project 
(before  any  other  action).  For  transfers, 
promotions,  and  other  actions,  the 
converted  grade  and  rates  will  be  used 
in  applying  any  pay  movement  out  of 
the  project  (i.e..  promotion  rules, 
bluest  previous  rate  rules,  pay 
retmtion  rules)  as  if  the  converted  grade 
and  rates  were  actually  in  effect 
immediately  before  the  employee  left 
the  demonstration  project. 

1.  Grade-Setting  Provisions.  An 
emplo3ree  in  a  pay  band  corresponding 
to  a  single  grade  is  converted  to  that 
grade.  An  employee  in  a  pay  band 
corresponding  to  two  or  more  grades  is 
converted  to  one  of  those  grades 
according  to  the  following  rules: 

(a)  The  employee's  adjusted  rate  of 
basic  pay  under  the  demonstration 
project  (including  any  locahty  payment 
or  staffing  supplement  but  excluding 
any  supervisory  pay  adjustment)  is 
compared  with  step  4  rates  in  the 
highest  apphcable  GS  rate  range.  For 
this  purpose,  a  "GS  rate  range"  includes 
a  rate  range  in  the  GS  base  schedule,  the 
locality  rate  schedule  for  the  locahty 
pay  area  in  which  the  position  is 
located,  or  the  appropriate  special  rate 
schedule  for  the  employee's 
occupational  series,  as  apphcable.  If  the 
series  is  a  two-grade  interval  series,  only 
odd-numbered  grades  are  considered 
below  GS-11. 

(b)  If  the  employee's  adjusted  project 
rate  equals  or  exceeds  the  applicable 
step  4  rate  of  the  highest  GS  grade  in  the 
band,  the  employee  is  converted  to  that 
grade. 

(c)  If  the  employee's  adjiisted  project 
rate  is  lower  than  the  applicable  step  4 


rate  of  the  highest  grade,  the  adjusted 
rate  is  compared  with  the  step  4  rate  of 
the  second  "highest  grade  in  the 
employee's  pay  band.  If  the  employee's 
adjusted  rate  equals  or  exceeds  step  4 
rate  of  the  second  highest  grade,  the 
employee  is  converted  to  that  grade. 

(a)  This  process  is  repeated  for  each 
successively  lower  grade  in  the  band 
until  a  grade  is  found  in  which  the 
employee's  adjusted  project  rate  equals 
or  exceeds  the  apphcable  step  4  rate  of 
the  grade.  The  employee  is  then 
converted  at  that  grade.  If  the 
employee's  adjusted  rate  is  below  the 
step  4  rate  of  the  lowest  grade  in  the 
band,  the  employee  is  converted  to  the 
lowest  grade. 

(e)  Exception:  If  the  employee's 
adjusted  project  rate  exceeds  the 
maximum  rate  of  the  grade  assigned 
under  the  above-described  "step  4"  rule 
but  fits  in  the  rate  range  for  the  next 
higher  apphcable  grade  (i.e.,  between 
step  1  and  step  4),  then  the  employee 
shall  be  converted  that  next  higher 
apphcable  grade. 

On  Exception:  An  employee  will  not 
be  converted  to  a  lower  grade  than  the 
grade  held  by  the  employee 
immediately  preceding  a  conversion, 
lateral  reassignment,  or  lateral  transfer 
into  the  project,  unless  since  tliat  time 
the  employee  has  undergone  a  reduction 
in  band. 

2.  Pay-Setting  Provisions.  An 
employee's  pay  within  the  converted  GS 
grade  is  set  by  converting  the 
employee's  demonstration  project  rates 
of  pay  to  GS  rates  of  pay  in  accordance 
with  the  following  rules: 

(a)  The  pay  conversion  is  done  before 
any  geographic  movement  or  other  pay- 
related  action  that  coincides  with  the 
employee's  movement  or  conversion  out 
of  the  demonstration  project. 

(b)  An  employee's  adjusted  rate  of 
basic  pay  imder  the  project  (including 
any  locality  payment  or  staffing 
supplement  but  excluding  any 
supervisory  pay  adjustment)  is 
converted  to  a  GS  adjusted  rate  on  the 
highest  applicable  GS  rate  range  for  the 
converted  GS  grade.  For  this  purpose,  a 
"GS  rate  range"  includes  a  rate  range  in 
the  GS  base  schedule,  an  apphcable 
locality  rate  schedule,  or  an  apphcable 
special  rate  schedule. 

(c)  If  the  highest  applicable  GS  rate 
range  is  a  locality  {>ay  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  GS  locality  rate  of  pay. 

If  this  rate  falls  between  two  steps  in  the 
locahty-adjusted  schedule,  the  rate  must 
be  set  at  the  higher  step.  The  converted 
GS  unadjusted  rate  of  basic  payvvould 
be  the  GS  base  rate  the  corresponding  to 
the  converted  GS  locality  rate  (i.e..  same 
step  position).  If  this  employee  is  also 


covered  by  a  special  rate  schedule  as  a 
GS  employee,  the  converted  special  rate 
will  be  determined  based  on  the  GS  step 
position.  This  underlying  special  rate 
will  be  basic  pay  for  certain  pur|>oses 
for  which  the  employee's  higher  locahty 
rate  is  not  basic  pay. 

(d)  If  the  highest  applicable  GS  rate 
range  is  a  special  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  special  rate.  If  this  rate 
falls  between  two  steps  in  the  special 
rate  schedule,  the  rate  must  be  set  at  the 
higher  step.  The  converted  GS 
unadjusted  rate  of  basic  pay  will  be  the 
GS  rate  corresponding  to  the  converted 
special  rate  (i.e.,  same  step  position). 

3.  Within-Grade  Increase — Equivalent 
Increase  Determinations.  Service  under 
the  demonstration  project  since  the  last 
pay-for-performance  determination  is 
creditable  for  within-grade  purposes 
upon  conversion  back  to  the  GS  pay 
system.  Performance  pay  increases 
(including  a  zero  increase)  under  the 
demonstration  project  are  equivalent 
increases  for  the  purpose  of  determining 
the  commencement  of  a  within-grade 
increase  waiting  period  under  5  GFR 
531.405(b). 

VI.  Project  Duration 

Pubhc  Law  103-337  removed  any 
mandatory  expiration  date  for  this 
demonstraticm.  The  project  evaluation 
plan  adequately  addresses  how  each 
intervention  will  be  comprehensively 
evaluated  for  at  least  the  first  5  yeara  of 
the  demonstration  (Proposed  Plan  for 
the  Evaluation  of  the  DoD  Laboratory 
Demonstration  Program.  OPM,  1995). 
Major  changes  and  modifications  to  the 
interventions  can  be  made  through 
announcement  in  the  Federal  Register 
and  would  be  made  if  formative 
evaluation  data  warranted.  At  the  5  year 
point,  the  entire  demonstration  will  be 
reexamined  for  either:  permanent 
implementation;  change  and  another  3- 
5  year  test  period;  or  expiration. 

Vn.  Evaluation  Plan 

Authorizing  legislation  mandated 
evaluation  of  the  demonstration  project 
to  assess  the  merits  of  project  outcomes 
and  to  evaluate  the  feasibility  of 
apphcations  to  other  federal 
organizations.  A  comprehensive  and 
methodologically  rigorous  evaluation  of 
the  personnel  system  changes  will  be 
carried  out.  The  overall  evaluation 
consists  of  two  components — external 
and  internal  evaluation.  The  external 
evaluation  will  be  conducted  by  OPM's 
Personnel  Resources  and  Envelopment 
Center  (PRDC)  to  benefit  from  their 
extensive  experience  evaluating 
demonstration  projects.  PRDC  will  serve 
in  the  role  of  external  evaluator  to 


ensvue  the  integrity  of  the  evaluation 
process,  outcomes,  and  interpretation  of 
results.  Their  external  evaluation  will  be 
supplemented  by  an  internal  evaluation 
to  be  accompUshed  by  the  staff  of  WES. 
Selected  parts  of  the  evaluation  will  be 
completed  using  contractor  support. 
The  contractor(s)  will  be  well  qualified 
and  experienced  with  demonstrated 
expertise  in  performing  relevant  support 
functions. 

Essential  elements  of  the  evaluation 
plan  are  set  forth  below.  The 
demonstration  project  is  a  complex 
experiment  to  be  conducted  in  a 
dynamic  environment  over  several 
years.  Modifications  and  refinements  to 
the  evaluation  plan  will  be  made  as 
required  by  mid-coiu^e  project  changes. 
All  additions,  deletions,  and 
refinements  to  the  current  plan  will  be 
fully  documented  and  explained  as  part 
of  the  evaluation  reporting  process.  The 
main  purpose  of  the  evaluation  is  to 
determine  the  effectiveness  of  the 
personnel  system  changes  described  by 
the  individual  interventions.  Every 
effort  will  be  made  to  estabhsh  direct 
cause-and-effect  relationships  between 
the  interventions  and  effectiveness 
criteria.  An  ancillary  objective  is  to 
assess  the  effects  of  the  interventions  on 
improved  organizational  performafnce. 
An  indirect  causal  hnk  is  hypothesized 
between  the  personnel  system  changes 
and  improved  organizational 
effectiveness,  i.e.,  improved  laboratory 
performance,  mission  accomphshment. 
and  customer  satisfaction.  The  current 
personnel  management  system  with  its 
many  rigid  rules  and  regulations  often  is 
perceived  as  a  barrier  to  mission 
accomphshment.  Together,  the 
demonstration  project  initiatives  are 
intended  to  remove  some  of  those 
barriers,  and  therefore,  are  expected  to 
contribute  to  improved  laboratory 
performance. 

The  evaluation  effort  will  be 
accomplished  in  four  distinct  phases: 

(a)  Eiesign  phase — includes 
development  of  the  evaluation  model, 
selection  of  experimental  and 
comparison  sites,  and  collection  of 
baseline  data  prior  to  implementation. 

(b)  Implementation  phase — ^includes 
actual  project  implementation  and 


monitoring  of  the  degree  and  support  of 
implementation  to  assure  that  each  of 
the  project  interventions  has  been 
operationahzed  as  originally  conceived. 

(c)  Formative  evaluation  phase — 
includes  data  collection  and  analysis  for 
five  years  for  purposes  of  evaluating  the 
effects  of  the  interventions.  Periodic 
reports  and  annual  summaries  will  be 
prepared  to  docimnient  the  findings. 

(d)  Summative  evaluation  phase — 
focuses  on  summary  evaluation  and 
overall  assessment  of  the  project's 
impact,  including  presentation  of 
conclusions  and  final  recommendations 
upon  completion  of  the  project. 

An  intervention  impact  model 
(Appendix  A)  will  be  used  to  measure 
the  effectiveness  of  the  various 
personnel  system  changes  or 
interventions.  Additional  measures  will 
be  developed  as  new  interventions  are 
introduced  or  existing  interventions 
modified  with  consistent  with  expected 
effects.  Measures  may  also  be  deleted 
when  appropriate.  Activity  specific 
measures  may  also  be  developed  to 
acconunodate  specific  needs  or  interests 
which  are  locally  uiuque. 

The  evaluation  model  for  the 
Demonstration  Project  identifies 
elements  critical  to  an  evaluation  of  the 
effectiveness  of  the  interventions.  The 
overall  evaluation  approach  will  also 
include  consideration  on  context 
variables  that  are  hkely  to  have  an 
impact  on  project  outcomes  (e.g..  HRM 
regionahzation.  downsizing,  cross- 
service  integration,  and  the  general  state 
of  the  economy).  However,  the  main 
focus  of  the  evaluation  will  be  on 
intermediate  outcomes,  i.e.,  the  results 
of  specific  personnel  system  changes 
which  are  expected  to  improve  human 
resoiux»s  management,  llie  ultimate 
outcomes  are  defined  as  improved 
organizational  effectiveness,  mission 
accomphshment,  and  customer 
satisfaction. 

Data  fit)m  a  variety  of  different 
sources  will  be  used  in  the  evaluation. 
Information  from  existing  management 
information  systems  supplemented  with 
perceptual  data  will  be  used  to  assess 
variables  related  to  effectiveness. 
Multiple  methods  provide  more  than 
one  perspective  on  how  the 


demonstration  project  is  working. 
Information  gathered  through  one 
method  will  be  used  to  vaUdate 
infcnmation  gathered  through  another. 
Confidence  in  the  findii^  will  increase 
as  they  are  substantiated  by  the  difiierent 
collection  methods.  The  following  types 
of  data  will  be  collected  as  part  of  the 
evaluation:  workforce  data;  personnel 
office  data;  employee  attitudes  and 
feedback  using  surveys,  structured  ' 
interviews  and  focus  groups;  local 
activity  histories,  and  core  measiues  of 
laboratory  effectiveness. 

Vm.  Demonstration  Project  Costs 

A.  Step  Buy-Ins 

Under  the  current  pay  structiue, 
employees  progress  through  their 
assigned  grade  in  step  iocrements.  Since 
this  system  is  being  replaced  under  the 
demonstration  project,  employees  will 
be  awarded  that  portion  of  the  next 
higher  step  they  have  completed  up 
until  the  effective  date  of 
implementation.  As  under  the  current 
system,  supervisors  will  be  able  to 
withhold  these  partial  step  increases  if 
the  employee's  performance  is  not  at  an 
acceptable  level  of  competence. 

At  the  time  of  conversion,  each 
employee  will  be  given  a  liunp  simi 
cash  payment  for  the  time  credited  (in 
weeks)  to  the  employee  toward  what 
would  have  been  the  employee's  next 
within-grade  increase.  Employees  at  the 
top  step  of  their  grade  on  the  date  of 
implementation  will  not  be  ehgible  for 
within-grade  increase  equity 
adjustments  since  they  are  already  at  the 
top  of  the  step  scale. 

B.  Development  Costs 

Costs  associated  with  the 
development  of  the  personnel  - 
demonstration  system  include  software 
automation,  training,  and  project 
evaluation.  All  funding  wiU  be  provided 
through  the  WES  bud^.  The  projected 
annual  expenses  for  each  area  is 
summarized  in  Table  4.  Project 
evaluation  costs  are  not  expected  to 
continue  beyond  the  first  6  years. 


Table  4.— Projected  Developmental  Costs 

FY  96 

FY  97 

FY  98 

FY  99 

FY  00 

FY  01 

Training 

$97K 
25K 
80K 
202K 

$19K 
60K 
10K 
89K 

$60K 
60K 

SSOK 
60K 

$60k 
60k 

Project  Evaluation _ 

Automation 

Totals 

:    1    : 
I    :    : 

:    : 
:    : 

M 

$60K 
60K 

JMI 
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K.  Required  Waivers  to  Law  and 
Regulations 

Public  Law  103-337  gave  the  DoD  the 
authority  to  experiment  with  several 
personnel  management  innovations.  In 
addition  to  the  authorities  granted  by 
the  law,  the  following  are  the  waivers  of 
law  and  regulation  that  will  be 
necessary  for  implementation  of  the 
Demonstration  Project.  In  due  course, 
additional  laws  and  regulations  may  be 
identified  for  waiver  request. 

A.  Waivers  to  Title  5,  U.S.  Code 

Section  3111,  Acceptance  of  volunteer 
service 

Section  3324.  Appointments  to 
positions  classified  above  GS— 15 

Section  3341,  Details 

Section  4107,  Non-Govemment 
facihties;  restrictions  (to  the  extent 
that  training  may  be  paid  for  the 
purpose  of  an  employee  to  obtain  a 
degree) 

Section  4108,  Employee  agreements; 
service  after  training  (to  the  extent 
that  continued  service  is  required 
only  for  long-term  training  and 
sabbaticals) 

Sections  5101-5111.  Purpose, 
definitions,  basis,  classification  of 
positions,  review,  authority  (to  the 
extent  that  white  collar  employees 
will  be  covered  by  broadbanding.  Pay 
category  determination  criteria  for 
Federal  Wage  System  positions 
remain  unchanged). 

Sections  5301;  5302  (8),  and  (9);  5303; 
and  5304,  Pay  comparability  system 
(Sections  5301.  5302,  and  5304  are 
waived  only  to  the  extent  necessary  to 
allow:  (1)  Demonstration  project 
«nployees,  except  employees  in  band 
VI  of  the  Engineers  and  Scientists 
occupational  family,  to  be  treated  as 
General  Schedule  employees;  (2)  basic 
rates  of  pay  under  the  demonstration 
project  to  be  treated  as  scheduled 
rates  of  basic  pay;  and  (3)  employees 
in  band  VI  of  the  Engineers  and 
Scientists  occupational  family  to  be 
treated  as  ST  employees  for  the 
purposes  of  these  provisions) 

Section  5305,  Special  pay  authority 

Sections  5331-5336.  General  Schedule 
p>ay  rates 

Sections  5361-5366.  Grade  and  pay 
retention  (to  the  extent  necessary  to 

(1)  Replace  "grade"  with  "pay  band'; 

(2)  allow  demonstration  project 
employees  to  be  treated  as  General 
Schedule  employees;  (3)  provide  that 
pay  band  retention  provisions  do  not 
apply  to  movements  to  a  lower  pay 
iMnd  as  a  result  of  receiving  no  or 
only  part  of  a  general  pay  increase 
because  of  poor  performance;  (4) 
provide  that  pay  retention  provisions 


do  not  apply  to  conversions  from 
General  Schedide  special  rates  to 
demonstration  project  pay.  as  long  as 
total  pay  is  not  reduced,  and  to 
reductions  in  pay  due  solely  to  the 
removal  of  all  or  pari  of  a  supervisory 
pay  adjustment  upon  leaving  a 
supervisory  position;  and  (5)  provide 
that  an  employee  on  pay  retention 
whose  performance  rating  is  less  than 
2.0  is  not  entitled  to  50  percent  of  the 
amount  of  the  increase  in  the 
maximum  rate  of  basic  pay  payable 
for  the  pay  band  of  the  employee's 
position.  This  waiver  does  not  apply 
to  employees  in  band  VI  of  the 
Engineers  and  Scientists  occupational 
family  who  are  to  be  treated  as  ST 
employees  for  the  purposes  of 
applying  the  grade  and  pay  retention 
provisions.) 

Section  5545,  Night,  standby,  irregular, 
and  hazardous  duty  differential  (to 
the  extent  necessary  to  allow 
demonstration  project  employees  to 
be  treated  as  General  Schedule 
employees.  This  waiver  does  not 
apply  to  employees  in  band  VI  of  the 
Engineers  and  Scientists  occupational 
family.) 

Sections  5753,  5754,  and  5755, 
Recruitment  and  relocation  bonuses, 
retention  allowances,  and  supervisory 
difi^erentials  (to  the  extent  necessary 
to  allow:  (1)  Employees  and  positions 
under  the  demonstration  project  to  be 
treated  as  employees  and  positions 
imder  the  General  Schedule;  and  (2) 
employees  in  band  VI  of  the  Engineers 
and  Scientists  occupational  family  to 
be  treated  as  ST  employees) 

Section  7512(3),  Adverse  actions  (to  the 
extent  necessary  to  (1)  substitute  "pay 
band"  for  "grade." 

Section  7512(4),  Adverse  actions  (to  the 
extent  necessary  to  provide  that 
adverse  action  provisions  do  not 
apply  to:  (1)  Conversions  from 
General  Schedule  special  rates  to 
demonstration  project  pay.  as  long  as 
total  pay  is  not  reduced;  and  (2) 
reductions  in  pay  due  to  removal  of 
all  or  part  of  a  supervisory 
adjustment) 

B.  Waivers  to  Title  5,  Code  of  Federal 
Regulations 

Part  300.601-605,  Time-in-grade 
restrictions  (to  the  extent  that  time-in- 
grade  restrictions  are  eliminated) 

Part  308.101-103,  Volunteer  service  (to 
the  extent  that  volunteer  service  is 
unrestricted) 

Parts  315.801(a)  and  315.802(a),  Length 
of  probationary  period  (to  the  extent 
that  the  probationary  jieriod  for 
engineers  and  scientists  is  increased 
to  2  years) 


Part  316.301,  Term  appointment  (to  the 
extent  that  modified  term 
appointments  may  cover  a  maximum 
period  of  6  years) 

Part  316.303,  Tenure  of  term  employees 
(to  the  extent  that  term  employees 
may  compete  for  permanent  status 
through  local  merit  promotion  plans) 

Part  335.103,  Covering  the  length  of 
details  and  temporary  promotions 

Part  351.402(b).  Competitive  area  (to  the 
extent  that  occupational  family  is  the 
competitive  area) 

Part  351.403,  Competitive  level  (to  the 
extent  that  pay  band  is  substituted  for 
grade) 

Part  351.504,  Retention  standing,  credit 
for  performance  (to  the  extent  that 
service  credit  will  not  be  modified 
based  on  performance  rating) 

Part  351.701,  Assignment  involving 
displacement  (to  the  extent  that  a 
performance  score  of  1  is  substituted 
for  level  2  and  bumping  and  retreating 
will  be  limited  to  no  more  than  2  pay 
bands  except  for  30  percent 
compensable  veterans  who  can  retreat 
to  the  equivalent  of  5  GS  grades) 

Part  430.101-210,  subparts  A  and  B, 
Performance  Management  System 

Part  432.103-105,  Performance  based 
reduction-in-grade  and  removal 
actions  (to  the  extent  that  pay  band  is 
substituted  for  grade,  reduction  in 
band  level  as  a  result  of  non-receipt 
of  General  Schedule  increases  because 
of  poor  performance  is  not  an  adverse 
action,  and  unacceptable  performance 
is  redefined) 

Part  511.101,  201-203.  General 
provisions  and  coverage  of  the 
General  Schedule  (to  tbe  extent  that 
positions  are  covered  by 
broadbanding) 

Part  511.601-612,  Classification  appeals 
(to  the  extent  that  positions  are 
covered  by  broadbanding) 

Part  530,  subpart  C,  Special  salary  rates 

Part  531,  subparts  B,  D,  and  E, 
Determining  the  rate  of  basic  pay, 
within-grade  increases,  and  quahty 
step  increases 

Part  531,  subpart  F,  Locality-based 
comparability  payments  (to  the  extent 
necessary  to  allow:  (1)  demonstration 
project  employees,  except  employees 
in  band  VI  of  the  Engineers  and 
Scientists  occupational  family,  to  be 
treated  as  General  Schedule 
employees;  (2)  basic  rates  of  pay 
under  the  demonstration  project  to  be 
treated  as  scheduled  annual  rates  of 
pay;  and  (3)  employees  in  band  VI  of 
the  Engineer  and  Scientist 
occupational  family  to  be  treated  as 
ST  employees) 
Part  536,  Grade  and  pay  retention  (to  the 
extent  necessary  to:  (1)  replace 
"grade"  with  "pay  band';  (2)  provide 
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that  pay  band  retention  provisions  do 
not  apply  to  movements  to  a  lower 
pay  iMnd  as  a  result  of  receiving  no 
or  only  part  of  a  general  pay  increase 
because  of  poor  performance:  (3) 
provide  that  pay  retention  provisions 
do  not  apply  to  conversions  from 
General  Schedule  special  rates  to 
demonstration  project  pay,  as  long  as 
total  pay  is  not  reduced,  and  to 
reductions  in  pay  due  solely  to  the 
removal  of  all  or  part  of  a  supervisory 
pay  adjustment  upon  leaving  a 
supervisory  position;  and  (4)  provide 
than  an  employee  on  pay  retention 
whose  performance  rating  is  less  than 
2.0  is  not  entitled  to  50  percent  of  the 
amount  of  the  increase  in  the 
maximiun  rate  of  basic  pay  payable 
for  the  pay  band  of  the  employee's 
position.  This  waiver  does  not  apply 
to  employees  in  band  VI  of  the 
Engineers  and  Scientists  occupational 
family  who  are  to  be  treated  as  ST 


employees  for  the  purposes  of 
applying  the  grade  and  pay  retention 
provisions) 

Part  550.703,  Severance  pay  (to  the 
extent  necessary  to  modify  the 
definition  of  "reasonable  offer"  by 
replacing  "two  grade  or  pay  levels" 
with  "one  band  level"  and  "grade  or 
pay  level"  with  "band  level" 

Part  550.902,  Hazardous  duty 
differential,  definition  of  "employee" 
(to  the  extent  necessary  to  allow 
demonstration  project  employees  to 
be  treated  as  General  Schedule 
employees.  Tliis  waiver  does  not 
apply  to  employees  in  band  VI  of  the 
Engineers  and  Scientists  occupational 
family) 

Part  575,  subparts  A,  B,  C.  and  D, 
Recruitment  bonuses,  relocation 
bonuses,  retention  allowances  and 
supervisory  differentials  (to  the  extent 
necessary  to  allow  (1)  employees  and 
positions  imder  the  demonstration 


project  to  be  treated  as  employees  and 
positions  imder  the  General  Schedule 
and  (2)employees  in  band  VI  of  the 
Engineers  and  Scientists  occupational 
family  to  be  treated  as  ST  employees) 

Part  752.401  (a)(3).  Adverse  actions  (this 
provisicm  is  waived  only  to  the  extent 
necessary  to  (1)  substitute  "pay  band" 
for  "grade"  and  (2)  provide  that 
moving  a  lower  pay  band  as  a  residt 
of  not  receiving  the  full  amount  of  a 
general  pay  increase  because  of  poor 
performance  is  not  an  adverse  action) 

Part  752.401  (a)(4).  Adverse  actions  (to 
the  extent  necessary  to  provide  that 
adverse  action  provisions  do  not 
apply  to:  (1)  conversions  from  General 
Sichedule  special  rates  to 
demonstration  project  pay,  as  long  as 
total  pay  is  not  reduced;  and  (2) 
reductions  in  pay  due  to  the  removal 
of  all  or  part  of  a  supervisory 
adjiistment) 
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Appendix  A.  Intervention  Impact  Model:  Project  Evaluation 


Intervention 


1.  Broadbaodiaf 

a.  Piy  Bands 


b.  Occupatiooal  Families 


c.  Conversion  of  Employees 
to  the  Demonstration  Projea 


2.  Classific^tioa 

a.  Classification  Standards 


Expected  Effects 


b.  Position  Descriptions  and 
Classification  Process 


3.  Pay  far  PcrfenBaacc 

a.  Supervisory  Pay 
Adjustments  and 
Differentials 


-Less  difficulty  and  less  time 
spent  on  classification 


-Increased  understanding 
with  the  classification  results 
under  the  new  system 

-Increased  satisfaction  with 
advancement  potential 


•Increase  in  management 
authority 

-Employee  acceptance 


Measures 


-Less  difficulty  and  less  time 
spent  on  classification;  less 
difficulty  classifying  jobs 


-Increased  satisfaction  with 
the  classification  results 
under  the  new  system 

-Less  difficulty  and  less  time 
spent  on  classification  by 
managers 

•Fewer  position  descriptions 

-Increased  satisfaction  with 
the  classification  results 
under  the  new  system 

•Development  of  generic 
classification  standards 


-Reward  top  performen  who 
take  supervisory  and 
managerial  assignments 


•Perceptions  of  difficulty 
and  time  spent  00 

classification  activities  by 
managers  and  pcrsonnclists 

•Perceptions  of  satisfaction 
with  classification  process 


-Perceptions  of  satisfaction 
with  career  path  process  and 
progression 

-Perception  of  authority 


-Perception  of  equity  and 
fairness 


-Perceptions  of  difficulty 
and  time  spent  on 
classification  activities  by 
managers  and  pcrsonnclists 

-Perceptions  of  satisfaction 
with  classification  process 


-Perceptions  of  diflicxilty 
and  time  spent  on 
classification  activities  by 
managers  and  personnelists 

-Reduced  time  to  develop 
position  descriptions 

-Perceptions  of  satisfaction 
with  classification  process 


-Implementation  of  generic 
standards 


-Attitudes  of  supervisors  and 
managers  with  pay 


DaU  Sources 


-Focus  groups 
-Attitude  survey 
-Personnel  activity  reports 


•Focus  groups 
-Attitude  survey 


-Focus  groups 
-Attitude  survey 


-Attitude  survey 
-Attitude  survey 


-Focus  groups 
•Attitude  survey 
-PersoniKl  activity  reports 


-Focus  groups 
-Attitude  survey 


-Focus  groups 
-Attitude  survey 
-Personnel  activity  reports 


-Attitude  survey 
-Personnel  activity  reports 

-Focus  groups 
-Attitude  survey 


-Personnel  activity  reports 


-WES  workforce  data 
-Attitude  survey 


Federal  Regigter  /  Vol.  62,  No.  49  /  Thursday,  March  13,  1997  /  Notices 


12023 


Expected  ^bds 

Mesurcs 

DataSooroes 

HTomotious  based  on 
individual's  petfoimance 

-WES  wokfoice  data 

c.  LtnkBetween 
Perfannanoe  and  Ply 

-Stronger  link  between 
performance  and  pqr 

-Pqt  for  perfennance 
ooBdaboos 
Perception  <rf|My  for 
penbnBinoeliok 

-WES  woricforoe  dMa 
-Altitude  survQf 

■ 

-Improve  retention  of  hig^ 
perfocmen 

^a4)loyee  penxptian  <rf' 
equality 

-Increaw  timiover  among 
low  performen 

perfonnance  over  time 

XUTtV  ■  -  -  *  *ii.ii.    *  - 

•wco  wwuoiveaBa 

-locreasein  superviaoiy 
accountability 

•Sqiennsors  peneption  (rf 
p«y  for  pcrfonnmce  link 

-Increase  pqr  sitis&ction 

pty  for  peifonnaooe  link 

d.  Awards 

•Stronger  link  between 
performaooe  and  awwds 

-Amount  and  number  <tf 
awards  by  peifouiuuce 
score  and  ocrupntional 
finily 

fiuiness 

-WES  wofkfofce  data 

4.  HfaiagaadPlacMMat 

a.  Hiring  Authority 

4lediKtioo  in  time  to  hire 

-Time  lag  fitom 
announcement  to  date 

•WES  wockforoe  dMa  hiring 
log 

-Improve  me  of  job  oilcn/ 
acceptance 

-OfibraccqilanceratB 

-WES  wofkfocce  d«a  hiring 
log 

—Improve  imafle  as  uitciested 
caring  employer 

-Offer  acceptance  rale 

dncunwuted  experience 

b.  Modified  Tcnn 

-Decrease  in  hiring 
aotfaorities 

•Better  qudified  candidates 

WiOun  meiemponiy 

c.  Extended  Probatknaiy 
Period 

-Provide  managers  time  to 
accwately  identify 

-Increase  in  length  of 
probatioo  for  engineers  and 
scientists 

Minigfn  perception  of 
new  hires  success 

-New  hires  peifonnanoe 
rttings 

•Pre  and  post  comparison  of 
length  (tfprobatioB 

-Attitnle  survey 
•WESwodcforoedaii 
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Intervention 


S.  Eapleyce  Devdepacat 

a.  Sabbaticals 


b.  Degree  Training 


6.  Rcdoctioa-Ia-Forcc 


Modified  RIP 


7.  Coabiaatioa  ofall 
loterveatioBS 

All 


Expected  E£Eects 


-Increase  in  voluntaiy  (in 
lieu  of  adverse  action)  and 
invoiuntaiy  turnover  of  low 
performers  during  probation 


-Increase  development  of 

employees 

-Use  of  sabbaticals  for 

career  development 

-Increase  development  of 
employees 


-Retention  of  high 
performers 


-Reduce  disruption  to  the 
workforce  by  limiting  RIP 
to  occupational  family 


-Improved  organizational 
effectiveness 

-Improved  management  of 
Ril£)  workforce 

-Improved  planning 


-Improved  cross  fiinctional 
coordination 


•Increased  product  success 


Measures 


•Comparison  of  voluntary/ 
involuntary  turnover  rates 
for  low  performers  during 
probation  period 


•Perception  of  fairness  in 
career  development 


•Perception  of  fairness  in 
career  development 


•Evaluation  rating  vs  RIP 
turnover 


-Attitudes  on  a  RIP  action 


•Combination  of  persoimel 
measures 

-Employee/management 
satisfaction 

•Platming  procedures. 


•Perceived  effectiveness  of 
platming  procedures 
•Actual  perceived 
coordination 

•Customer  satisfaction 


Data  Sources 


•WES  workforce  data 


•Attitude  survey 
•Documented  experience  of 
managers  and  supervisois 


•Attitude  survey 


•WES  workforce  data 
•Historical  WES  data 
•Historical  RIP  data  from 
other  Army  Laboratories 

•Attitude  survey 


-All  data  sources 


-Attitude  survey 


-Strategic  plaiming 
documents 

•Organizational  charts 


•Attitude  survey 
•Customer  satisfaction 
surveys 


L    I    J 


Thursday 
March  13,  1997 


Part  V 

Department  of 
Health  and  Human 
Services 

Announcement  of  Availability  of  Grants 
for  Adolescent  Family  Life  Demonstration 
Projects;  Notice 


(PR  Doc  97-6169  Filed  3-10-97;  8:45  am) 
HUJNQ  COOC  632S-41-C 


J^- 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

RIN0M6-ZBOO 

Office  Of  Put>iic  Health  and  Science; 
Announcement  of  Availability  of 
Grants  for  Adolescent  Family  Life 
Demonstration  Projects 

AGENCY:  OfBce  of  Adolescent  Pregnancy 
Programs,  Office  of  Population  Affairs, 
OPHS.  HHS. 
ACTION:  Notice. 

summary:  The  Office  of  Adolescent 
Pregnancy  Programs  (OAPP)  requests 
applications  for  grants  under  the 
Adolescent  Family  Life  (AFL) 
Demonstration  E*rojects  Program.  These 
grants  are  for  planning  and  development 
of  community-based  and  community- 
supported  demonstration  profects  to 
Bnd  effective  means  of  preventing 
pregnancy  by  encouraging  adolescents 
to  abstain  from  sexual  activity. 
Although  adolescents  under  age  19  are 
eUgible  for  services,  the  OAPP  is 
particularly  interested  in  projects  which 
target  youth  ages  9  to  14. 

The  OAPP  is  attempting  to  expedite 
and  simplify  the  process  of  awarding 
small  grants,  within  the  requirements  of 
Title  XX  of  the  PubUc  Health  Service 
Act.  in  order  to  soUdt  appUcations  &om 
small  grass  roots  and/or  community- 
b  ised  entities. 

Funds  are  available  for  approximately 
20—40  projects,  which  may  be  located  in 
any  State,  the  District  of  Columbia,  the 
territories  of  Puerto  Rico,  the  U.S.  Virgin 
Islands.  Guam,  American  Samoa, 
Commonwealth  of  the  Northern  Mariana 
Islands.  RepubUc  of  Palau,  Repubhc  of 
the  Marshall  Islands  and  the  Federated 
States  of  Micronesia. 

Applicants  also  should  be  aware  that 
the  Department  of  Health  and  Human 
Services'  Maternal  and  Child  Health 
Bureau  will  be  issuing  separate  grant 
application  guidance  to  State  Health 
Agencies  for  the  abstinence  education 
provision  contained  in  the  "Personal 
ResponsibiUty  and  Work  Opportunity 
Reconcihation  Act  of  1996".  P.L.  104- 
193. 

DATES:  To  receive  consideration  grant 
appUcations  must  be  received  by  the 
Director,  Grants  Management  Office  by 
April  14.  1997.  AppUcations  will  be 
considered  as  meeting  the  deadline  if 
they  are  either  (1)  Received  on  or  before 
the  deadline  date,  or  (2)  postmarked  on 
or  before  the  deadline  date  and  received 
in  time  for  submission  to  the  review 
committee.  A  legibly  dated  receipt  from 
a  commercial  carrier  or  U.S  Postal 
Service  will  be  accepted  in  lit^  uf  a 
postmark.  Private  metered.|to^^narks 


wiU  not  be  accepted  as  proof  of  timely 
maiUng.  AppUcations  which  do  not 
meet  the  deadline  will  be  considered 
late  applications  and  will  be  returned  to 
the  appUcant. 

ADDRESSES:  Requests  for  application  kits 
may  be  faxed  to  (301)  594-5980. 
Application  kits  may  also  be  obtained 
from  and  appUcations  piust  be 
submitted  to:  Grants  Management 
Office.  Office  of  Population  Affairs. 
4350  East-West  Highway,  Suite  200, 
Bethesda,  MD  20814. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Grants  Management  Office  at  (301)  594- 
4012  or  Program  Office  at  (301)  594- 
4004.  Staff  are  available  to  answer 
questions  and  provide  limited  technical 
assistance  in  the  preparation  of  grant 
applications. 

SUPPLEMENTARY  INFORMATION:  Title  XX 
of  the  PubUc  Health  Service  Act,  42 
U.S.C.  300z,  et  seq.,  authorizes  the 
Secretary  of  Health  and  Human  Services 
to  award  grants  for  demonstration 
projects  to  provide  services  to  pregnant 
and  nonpregnant  adolescents, 
adolescent  parents  and  their  families. 
(Catalog  of  Federal  E>omestic  Assistance 
Number  93.995)  Title  XX  authorizes 
grants  for  three  types  of  demonstration 
projects:  (1)  projects  which  provide 
"care  services"  only  (i.e.,  services  for 
the  provisions  of  care  to  pregnant 
adolescents,  adolescent  parents  and 
their  famiUes);  (2)  projects  which 
provide  "prevention  services"  only  [i.e., 
services  to  prevent  adolescent  sexiial 
relations);  and  (3)  projects  which 
provide  a  combination  of  care  and 
prevention  services. 

Under  this  program  annoimcement, 
OAPP  intends  to  make  available 
approximately  $1  million  to  support  an 
estimated  20-40  new  prevention 
demonstration  projects  only.  The 
awards  will  range  from  $20,000  to 
$50,000.  These  grants  will  be  awarded 
for  a  period  of  one  year  to  grass  roots 
and/or  community  organizations  for  the 
purpose  of  planning  and  developing  a 
pilot  prevention  project.  We  encourage 
applications  from  organizations 
currently  serving  youth. 

A  grant  award  may  not  exceed  70 
percent  of  the  total  cost  of  the  project  for 
the  first  year.  The  non-Federal  share  of 
the  project  costs  may  be  provided  in 
cash  expenditures  or  fairly  evaluated  in- 
kind  contributions,  including  plant, 
equipment  and  services. 

The  specific  prevention  services 
which  may  be  funded  under  Title  XX 
are  listed  below  under  Prevention 
Programs. 

The  following  appUcation 
requirements  contain  information 
collections  subject  to  OMB  approval 


under  the  Paperwork  Reduction  Act  of 
1995  (P.L.  104-13).  These  information 
collections  have  been  approved  by  OMB 
under  control  nimiber  0937-0189. 

Eligible  AppUcants 

Any  pubUc  or  private  nonprofit 
organization  or  agency  is  eligible  to 
apply  for  a  grant.  Grants  are  awarded 
only  to  those  organizations  or  agencies 
which  are  determined  to  demonstrate 
the  capdbiUty  of  providing  the  proposed 
services  and  meet  the  statutory 
requirements. 

Prevention  Programs 

Under  this  announcement,  funds  are 
available  for  local  projects  only. 

The  primary  purpose  of  prevention 
programs  is  to  find  effective  means  of 
reaching  adolescents,  both  male  and 
female,  before  they  become  sexuaUy 
active  in  order  to  encourage  them  to 
abstain  from  sexual  activity.  There  is 
general  agreement  that  early  initiation  of 
sexual  activity  brings  not  only  the  risk 
of  unintended  pregnancy  but  also 
substantial  health  risks  to  adolescents, 
primarily  infection  with  sexually 
transmitted  diseases  (STDs)  including 
HTV.  Accordingly.  appUcants  must 
provide  services  that  help  pre- 
adolescents  and  young  adolescents 
acquire  knowledge  and  skills  that  will 
instiU  healthy  attitudes  and  encourage 
and  support  abstinence  from  sexual 
activity.  Any  information  provided  for 
adolescents  who  may  be  or  become 
sexually  active,  which  relates  to 
reducing  the  risk  of  unintended 
pregnancy  and  disease,  must  be 
medically  accurate  and  must  be 
presented  within  the  context  that 
abstinence  is  the  best  choice  and  is  what 
the  project  recommends. 

under  this  announcement,  OAPP  will 
fund  proposals  to  grass  roots  and/or 
community  organizations  to  plan  and 
pilot  test  a  prevention  project  consistent 
with  this  program  announcement.  OAPP 
will  not  fund  proposals  to  develop  new 
prevention  curricula.  Applicants  must 
propose  to  use  existing  and  available 
educational  materials/curricula  which 
are  consistent  with  this  program 
announcement. 

Programs  must  be  consistent  with 
abstinence  education  as  defined  in  the 
"Personal  ResponsibiUty  and  Work 
Opportunity  ReconciUation  act  of 
1996".  P.L  104-193.  Accordingly, 
under  this  announcement  the  term 
"abstinence  education"  means  an 
educational  or  motivational  program 
which — 

A.  has  as  its  exclusive  purpose,  teaching 
the  social,  psychological,  and 
health  gains  to  be  realized  by 
abstaining  frtim  sexual  activity; 


B.  teaches  abstinence  from  sexual 

activity  outside  marriage  as  the 
expected  standard  for  all  school  age 
children; 

C.  teaches  that  abstinence  frt>m  sexual 

activity  is  the  only  certain  way  to 
avoid  out-of-wedlock  pregnancy, 
sexually  transmitted  diseases,  and 
other  associated  health  problems; 

D.  teaches  that  a  mutually  faithful 

monogamous  relationship  in 
context  of  marriage  is  the  expected 
standard  of  hiunan  sexual  activity; 

E.  teaches  that  sexual  activity  outside  of 

the  context  of  marriage  is  likely  to 
have  harmful  psychological  and 
physical  effects; 

F.  teaches  that  bearing  children  out-of- 

wedlock  is  likely  to  have  harmful 
consequences  for  the  child,  the 
child's  parents,  and  society; 

G.  teaches  young  people  how  to  reject 

sexual  advances  and  how  alcohol 

and  drug  use  increases  vulnerabiUty 

to  sexual  advances;  and 
H.  teaches  the  importance  of  attaining 

self-sufficiency  before  engaging  in 

sexual  activity. 
Under  the  statutory  requirements  of 
Title  XX.  appUcants  for  prevention 
prograihs  are  not  required  to  provide 
any  specific  array  of  services.  OAPP 
encourages  the  submission  of 
applications  which  focus  on  educational 
services  relating  to  family  life  and 
which  teach  the  social,  psychological 
and  health  gains  to  be  realized  by 
abstaining  from  sexual  activity. 
The  legislation  also  permits  a 
proposal  to  include  any  one  or  more  of 
the  foUovtring  services  as  appropriate: 

(1)  Educational  services  relating  to 
family  life  and  problems  associated  with 
adolescent  premarital  sexual  relations 
including: 

(a)  InformaUon  about  adoption. 

(b)  Education  on  the  responsibiUties  of 

sexuaUty  and  parenting. 

(c)  The  development  of  material  to 

support  the  role  of  parents  as  the 
providers  of  sex  education,  and 

(d)  Assistance  to  parents,  schools,  youth 

agencies  and  health  providers  to 
educate  adolescents  and 
preadolescents  concerning  self- 
discipline  and  responsibiUty  in 
human  sexuaUty; 

(2)  Appropriate  educational  and 
vocational  services; 

(3)  Counseling  for  the  immediate  and 
extended  family  members  of  the  eUgible 
person; 

(4)  Transportation: 

(5)  Outreach  services  to  femiUes  of 
adolescents  to  di.scourage  sexual 
relations  among  unemancipated  minors. 

If  an  appUcant  chooses  to  provide  any 
of  the  above  services  in  addition  to 


educational  services  relating  to  family 
Ufe  and  problems  associated  vxrlth 
adolescent  premarital  sexua!  relations, 
the  appUcant  must  justify  how  these 
services  ((2)  through  (5))  will  support  or 
promote  the  educational  component. 

Evaluation 

Section  2006(b)(1)  of  Title  XX 
requires  each  grantee  to  expend  at  least 
one  percent  but  not  more  than  five 
percent  of  the  Federal  funds  received 
under  Titie  XX  on  evaluation  of  the 
project.  As  this  is  a  demonstration 
program,  aU  appUcations  are  required  to 
have  an  evaluation  component 
consistent  with  the  scope  of  the 
proposed  project  an9  the  funding  level. 
Given  the  nature  of  these  smaU  grants, 
the  expectations  of  OAPP  are  that 
applicants  will  budget  evaluation  costs 
at  the  lower  end  (one  percent).  All 
project  evaluations  should  monitor 
program  processes  to  determine  whether 
the  program  has  been  carried  out  as 
planned  and  measiu*  the  program's 
outcomes  where  possible. 

Section  2006(b)(2)  requires  that  an 
organization  or  an  entity  independent  of 
the  grantee  providing  services  assist  the 
grantee  in  evaluating  the  project.  The 
OAPP  recommends  consultation 
between  the  appUcant  organization  and 
the  proposed  evaluator  in  the 
development  of  the  intervention  and  of 
the  evaluation  plan. 

AppUcation  Requirements 

AppUcations  must  be  submitted  on 
the  forms  supplied  (PHS  5161-1, 
Revised  5/96)  and  in  the  manner 
prescribed  in  the  appUcation  kits 
provided  by  the  OAPP.  AppUcants  are 
required  to  submit  an  application  signed 
by  an  individual  authorized  to  act  for 
the  appUcant  agency  or  organization 
and  to  assiune  for  the  organization  the 
obligations  imposed  by  the  terms  and 
conditions  of  the  grant  award. 
Applications  sent  by  FAX  will  not  be 
accepted. 

AppUcants  must  be  fiuniUar  with  Title 
XX  in  its  entirety  to  ensure  that  they 
have  complied  with  all  appUcable 
requirements.  A  copy  of  the  legislation 
is  included  in  the  appUcation  kit. 

It  should  be  noted  that  grantees  may 
not  teach  or  promote  reUgion  in  their 
AFL  project.  Each  grant  project  must  be 
accessible  to  the  pubUc  generally,  not 
just  to  those  of  a  particular  reUgious 
affiliation. 

Under  sec.  2011(a)  of  the  Act,  AFL 
projects  may  not  provide  abortions  or 
abortion  coimselijig  or  referral  either 
directly  or  through  subcontract  and  may 
not  advocate,  promote  or  encourage 
abortion.  However,  if  both  the 
adolescent  and  her  parents  request 


abortion  counseling,  a  project  may 
provide  referral  for  sudi  counseling. 

Additional  Requirements 

AppUcants  for  grants  must  also  meet 
the  following  requirements: 

(1)  Requirements  for  Review  of  an 
Application  by  the  Governor.  Section 
2006(e)  of  Tide  XX  requires  that  each 
appUcant  shaU  provide  the  governor  of 
the  State  in  which  the  applicant  is 
located  a  copy  of  each  appUcation 
submitted  to  OAPP  foT  a  giant  for  a 
demonstration  project  for  services  imder 
this  Title.  The  Governor  has  60  days 
bova  the  receipt  date  in  which  to 
provide  comments  to  the  appUcant 

An  appUcant  may  comply  with  this 
requirement  by  submitting  a  copy  of  the 
appUcation  to  the  governor  of  the  State 
in  which  the  appUcant  is  located  at  the 
same  time  the  appUcation  is  submitted 
to  OAPP.  To  inform  the  governor's 
office  of  the  reason  for  the  submission, 
a  copy  of  this  notice  should  be  attached 
to  the  appUcation. 

(2)  Review  Under  Executive  Order 
12372.  AppUcations  under  this 
announcement  are  subject  to  the  review 
requirements  of  E.O.  12372. 
"Intergovernmental  Review  of  Federal 
Programs,"  as  implemented  by  45  CFR 
part  100.  "Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities."  E.O. 
12372  sets  up  a  system  for  state  and 
local  government  review  of  proposed 
Federal  assistance  appUcations.  As  soon 
as  possible  the  appUcant  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  the 
Governor's  Office  in  the  state  to  be 
served  for  information  regarding  the 
particular  review  process  designed  by 
the  state.  The  State  comment(s)  should 
be  forwarded  to  the  Grants  Management 
Office,  Office  of  Population  Affairs, 
4350  East-West  Hi^vray.  Suite  200. 
Bethesda,  MD  20814.  Such  comments 
must  be  received  by  the  Office  (rf 
Population  Affairs  by  August  11, 1997 
to  be  considered. 

The  appUcation  kit  contains 
information  to  guide  appUcants  in 
fulfilling  the  above  requirements. 

AppUcatiob  Consideration  and 
Assessment 

AppUcations  which  are  judged  to  be 
late  or  which  do  not  conform  to  the 
requirements  of  this  program 
announcement  will  not  be  accepted  for 
review.  AppUcants  wiU  be  so  notified, 
and  the  appUcations  wiU  tie  returned. 
AU  other  appUcations  will  be  reviewed 
by  a  multidiscipUnary  panel  of 
independent  reviewers  and  assessed 
according  to  the  following  criteria: 
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(1)  The  applicant  is  a  public  or 
nonprofit  grass  roots  and/or  community 
agency  which  networks  with  and  is 
supported  by  other  community 
agencies,  serves  youth  and  has  the 
capacity  to  develop  the  pilot  protect, 
test  it,  and  document  the 
implementation  process.  (40  points) 

(2)  The  applicant's  rationale  for  use  of 
the  proposed  approach  and  description 
of  the  proposed  project  are  consistent 
with  the  program  announcement,  reflect 
community  needs  and  would  result  in  a 
project  that  could  be  continued  on  a 
larger  scale.  (50  points) 

(3)  The  applicant's  presentation  of  an 
evaluation  plan,  indicates  an 
understanding  of  the  necessity  for 
documenting  the  process  of  the  pilot 
implementation  and  any  outcomes.  (10 
points) 

Final  grant  award  decisions  will  be 
made  by  the  Deputy  Assistant  Secretary 
for  Populations  A  Hairs.  In  making  these 
decisions,  the  Deputy  Assistant 
Secretary  for  Population  Affairs  will 


take  into  account  the  extent  to  which 
grants  approved  for  funding  vriW 
provide  an  appropriate  geographic 
distribution  of  resources,  the  priorities 
in  sec.  2005(a),  and  the  other  factors  in 
sec.  2005,  including  consideration  of: 

(1)  The  appUcant's  capacity  to 
administer  funds  responsibly; 

(2)  The  incidence  of  adolescent 
pregnancy  and  the  availabiUty  of 
services  in  the  geographic  area  to  be 
served; 

(3)  The  population  to  be  served; 

(4)  The  community  commitment  to 
and  involvement  in  planning  and 
implementation  of  the  demonstration 
project; 

(5)  The  organizational  model(s)  for 
delivery  of  service; 

(6)  The  usefulness  for  pohcymakers 
and  service  providers  of  the  proposed 
project  and  its  potential  for 
complementing  existing  adolescent 
health  models; 


(7)  The  reasonableness  of  the 
estimated  cost  to  the  government 
considering  the  anticipated  results. 

OAPP  does  not  release  information 
about  individual  appUcations  during  the 
review  process  imUl  final  funding 
decisions  have  been  made.  When  these 
decisions  have  been  made,  applicants 
will  be  notified  by  letter  of  the  outcome 
of  their  appUcations.  The  official 
document  notifying  an  applicant  that  an 
application  has  been  approved  for 
funding  is  the  Notice  of  Grant  Award, 
which  specifies  to  the  grantee  the 
amount  of  money  awarded,  the  purpose 
of  the  grant,  the  terms  and  conditions  of 
the  grant  award,  and  the  amount  of 
funding  to  be  contributed  by  the  grantee 
to  project  costs. 

Dated:  January  13,  1997. 
ThomaaC  Kring. 

Acting  Deputy  Assistant  Secretary  for 
Population  Affairs. 

[FR  Doc.  97-6308  Filed  3-12-97;  8:45  am] 
■LLMQ  COOC  41W-17-M 
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Part  VI 


Department  of 
Health  and  Human 
Services 

Announcement  of  Availability  of  Grants 
for  Adolescent  Family  Life  Demonstration 
Projects;  Notice 
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DEPARTMENT  OF  HEALTM  AND 
HUMAN  SERVICES 

RmOMS-2A90 

Ofllc*  Of  PuMic  HMlth  and  Sci«nc«: 
AnnouoMnMnt  of  Availability  of 
Qranti  for  Adolaacant  Family  Ufa 
Damonatratlcn  Profacta 

AGENCY:  Office  of  Adolescent  Pregnancy 
Programs.  Office  of  Population  Affairs, 
OPHS.  HHS. 
action:  Notice. 

SUMMARY:  The  OfTice  of  Adolascant 

Pregnancy  Programs  (OAPP)  requests 
applications  for  grants  under  the 
Adolescent  Family  Life  (AFL) 
Demonstration  Projects  Program.  These 
grants  are  for  community-based  and 
community-supported  demonstration 
projects  to  find  effective  means  of 
preventing  pregnancy  by  encouraging 
adolescents  to  abstain  from  sexual 
activity  through  provision  of  age- 
appropriate  education  on  sexuality  and 
decision-making  skills.  Although 
adolescents  under  age  19  are  eligible  for 
services,  the  OAPP  is  particularly 
interested  in  projects  which  target  youth 
ages  9  to  14. 

Funds  are  available  for  approximately 
40-50  projects,  which  may  be  located  in 
any  State,  the  District  of  Columbia,  the 
territories  of  Puerto  Rico,  the  U.S.  Virgin 
blands,  Guam.  American  Samoa, 
Commonwealth  of  the  Northern  Mariana 
blands.  Republic  of  Palau.  Republic  of 
the  Marshall  Islands  and  the  Federated 
States  of  Micronesia. 

Applicants  also  should  be  aware  that 
the  Department  of  Health  and  Human 
Services"  Maternal  and  Child  Health 
Bureau  will  be  issuing  separate  grant 
application  guidance  to  State  Health 
Agencies  for  the  Abstinence  education 
provision  contained  in  the  "Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996".  Pub.L. 
104-193. 

DATES:  To  receive  consideration  grant 
appUcations  must  be  received  by  the 
Director,  Grants  Management  Office  by 
April  28.  1997.  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either  (1)  received  on  or  before 
the  deadline  date,  or  (2)  postmarked  on 
or  before  the  deadline  date  and  received 
in  time  for  submission  to  the  review 
committee.  A  legibly  dated  receipt  from 
a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  Applications  which  do  not 
meet  the  deadline  will  be  considered 
late  applications  and  will  be  returned  to 
the  apphcant. 


Requests  for  application  kits 
may  be  faxed  to  (301)  594-5980. 

S^tion  kits  may  also  be  obtained 
fi  applications  must  be 
:ed  to:  Grants  Management 
Office  of  Population  Aftairs. 
4350  East-West  Highway.  Suite  200, 
Bethesda,  MD  20814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Grants  Management  Office  at  (301)  594- 
4012  or  Program  Office  at  (301)  594- 
4004.  Staff  are  available  to  answer 
questions  and  provide  Uroited  technical 
assistance  in  the  preparation  of  grant 
applications. 

SUPPt^MENTARY  INFORMATION:  Title  XX 
of  the  Public  Health  Service  Act.  42 
U.S.C.  300z,  et  seq..  authorizes  the 
Secretary  of  Health  and  Human  Services 
to  award  grants  for  demonstration 
projects  to  provides  services  to  pregnant 
and  noapragDant  adolescents, 
adolescent  parents  and  their  families. 
(Catalog  of  Federal  Domestic  Assistance 
Number  93.995)  Title  XX  authorizes 
grants  for  three  types  of  demonstration 
projects:  (1)  Projects  which  provide 
"care  services"  only  {i.e..  services  for 
the  provision  of  care  of  pregnant 
adolescents,  adolescent  parents  and 
their  famiUes);  (2)  projects  which 
provide  "pravantkio  sarvices"  only  {i.e.. 
services  to  piavant  adolaacent  sexual 
relations);  and  (3)  projects  which 
provide  a  combination  of  care  and 
prevention  services. 

Under  this  program  announcement, 
OAPP  intends  to  make  available 
approximately  $8  million  to  support  an 
estimated  40-50  new  prevention 
demonstration  projects  only.  An 
applicant  may  submit  a  proposal  for  a 
local  or  state-wide  prevention  project. 
The  awards  will  range  from  SlOO.OOO  to 
$225,000.  These  grants  will  be  awarded 
for  a  period  of  one  year,  and  the 
availability  of  funding  for  later  years  is 
uncertain.  Therefore,  we  encourage 
applications  from  experienced 
organizations  which  are  airrently 
operating  programs  and  which  have  the 
capability  of  expanding  and  enhancing 
these  services  to  serve  significant 
numbers  of  adolescents  according  to  the 
guidelines  specified  in  this 
announcement.  Additional  funds  may 
be  available  in  Fiscal  Year  1998  and 
following  years.  If  funds  do  become 
available,  grantees  funded  under  this 
program  announcement  mil  be  eligible 
to  reapply  for  continued  funding. 

Grants  are  funded  in  annual 
increments  (budget  periods).  Funding 
for  all  approved  budget  periods  beyond 
the  first  year  of  a  grant  is  contingent 
upon  the  availability  of  funds, 
satisfactory  progress  of  the  project,  and 
adequate  stewardship  of  Federal  funds. 


A  grant  award  may  not  exceed  70 
percent  of  the  total  cost  of  the  project  for 
each  of  the  first  and  second  years  and 
60  percent  for  the  third  year.  The  non- 
Federal  share  of  the  project  costs  may  be 
provided  in  cash  expenditures  or  fairly 
evaluated  in-kind  contributions, 
including  plant,  equipment  and 
services. 

The  specific  prevention  services 
which  may  be  funded  under  Title  XX 
are  listed  below  under  PREVENTION 
PROGRAMS. 

The  following  application 
requirements  contain  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13).  These 
information  collections  have  been 
approved  by  OMB  under  control 
number  0937-0189. 

Eligible  Applicants 

Any  public  or  private  nonprofit 
organization  or  agency  is  eligible  to 
apply  for  a  grant.  Grants  are  awarded 
only  to  those  organizations  or  agencies 
which  are  determined  to  demonstrate 
the  capability  of  providing  the  proposed 
services  and  meet  the  statutory 
requirements. 

Prevention  Programs 

Under  this  announcement,  funds  are 
available  for  local  or  state-wide  projects. 

The  primary  purpose  of  prevention 
programs  is  to  find  effective  means  of 
reaching  adolescents,  both  male  and 
female,  before  they  become  sexually 
active  in  order  to  encourage  them  to 
abstain  from  sexual  activity.  There  is 
general  agreement  that  early  initiation  of 
sexual  activity  brings  not  only  the  risk 
of  unintended  pregnancy  but  also 
substantial  health  risks  to  adolescents, 
primarily  infection  with  sexually 
transmitted  diseases  (STDs),  including 
HIV.  Accordingly,  applicants  must 
provide  services  that  help  pre- 
adolescents  and  young  adolescents 
acquire  knowledge  and  skills  that  will 
instill  healthy  attitudes  and  encourage 
and  support  abstinence  from  sexual 
activity.  Any  information  provided  for 
adolescents  who  may  be  or  become 
sexually  active,  which  relates  to 
reducing  the  risk  of  unintended 
pregnancy  and  disease,  must  be 
medically  accurate  and  must  be 
presented  within  the  context  that 
abstinence  is  the  best  choice  and  is  what 
the  project  recommends. 

Under  this  announcement,  applicants 
may  propose  to  develop  and  test  new 
prevention  curricula,  update  existing 
curricula  or  use  existing  and  available 
educational  materials/curricula  which 
are  consistent  with  this  program 


IHt  PAPER  AND   INK  USiD   IN  THE  ORISIMp 
PUBLICATION  «AY  AFFECT  THE  QUALITY  OF 
THE  HiCRQFORH  EDITIOW. 


Federal  Register  /  Vol.  62,  No.  49  /  Thtirsday.  March  13,  1997  /  Notices  12031 


announcement  within  their 
demonstration  projects. 

Programs  must  be  consistent  with 
abstinence  education  as  defined  in  the 
"Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of 
1996",  Pub.  L  104-193.  Accordingly, 
the  term  "abstinence  education"  means 
an  educational  or  motivational  program 
which — 

A.  Has  as  its  exclusive  purpose, 
teaching  the  social,  psychological,  and 
health  gains  to  be  realized  by  abstaining 
from  sexual  activity; 

B.  Teaches  abstinence  from  sexual 
activity  outside  marriage  as  the 
expected  standard  for  all  school  age 
children; 

C.  Teaches  that  abstinence  from 
sexual  activity  is  the  only  certain  way 
to  avoid  out-of-wedlock  pregnancy, 
sexually  transmitted  diseases,  and  other 
associated  health  problems; 

D.  Teaches  that  a  mutually  faithful 
monogamous  relationship  in  context  of 
marriage  is  the  expected  standard  of 
himian  sexual  activity; 

E.  Teaches  that  sexual  activity  outside 
of  the  context  of  marriage  is  likely  to 
have  harmful  psychological  and 
physical  effects; 

F.  Teaches  that  bearing  diildren  out- 
of-wedlock  is  likely  to  have  harmful 
consequences  for  the  child,  the  child's 
parents,  and  society; 

G.  Teaches  young  people  how  to 
reject  sexual  advances  and  how  alcohol 
and  drug  use  increases  vulnerability  to 
sexual  advances;  and 

H.  Teaches  the  importance  of 
attaining  self-sufficiency  before 
engaging  in  sexual  activity. 

Under  the  statutory  requirements  of 
Title  XX,  applicants  for  prevention 
programs  are  not  required  to  provide 
any  specific  array  of  services,  OAPP 
encourages  the  submission  of 
applications  which  focus  on  educational 
services  relating  to  family  life  and 
which  teach  the  social,  psychological 
and  health  gains  to  be  realized  by 
abstaining  frmn  sexual  activity. 

The  legislation  also  permits  a 
proposal  to  include  any  one  or  more  of 
the  following  services  as  appropriate: 

(1)  Educational  services  relating  to 
family  life  and  problems  associated  with 
iidolescent  premarital  sexual  relations 
including: 

(a)  Information  about  adoption. 

(b)  Education  on  the  resf>onsibilities 
of  sexuality  and  parenting, 

(c)  The  development  of  material  to 
support  the  role  of  parents  as  the 
providers  of  sex  education,  and 

(d)  Assistance  to  parents,  schools, 
youth  agencies  and  health  providers  to 
educate  adolescents  and  preadolescents 
concerning  self-discipline  and 
responsibility  in  human  sexuality; 


(2)  Appropriate  educational  and 
vocational  services; 

(3)  Ck>un8eling  for  the  immediate  and 
extended  family  members  of  the  eligible 
person; 

(4)  Transportation; 

(5)  Chitreach  services  to  families  of 
adolescents  to  discourage  sexual 
relations  among  unemandpated  minors; 

If  an  applicant  chooses  to  provide  any 
of  the  above  services  in  addition  to 
educational  services  relating  to  £amily 
life  and  problems  associated  with 
adolescent  premarital  sexual  relations, 
the  applicant  must  justify  how  these 
services  ((2)  through  (5))  will  support  oi 
promote  the  educational  component. 

Evaluation 

Section  2006(b)(1)  of  Title  XX 
requires  each  grantee  to  expend  at  least 
one  percent  but  not  more  than  five 
percent  of  the  Federal  funds  received 
under  Title  XX  on  evaluation  of  the 
project.  As  this  is  a  demonstration 
program,  all  applications  are  required  to 
have  an  evaluation  component  of  high 
quality  consistent  with  the  scope  of  the 
proposed  project  and  the  funding  level. 
All  project  evaluations  should  monitor 
program  processes  to  determine  whether 
the  program  has  been  carried  out  as 
planned  and  measure  the  program's 
outcomes.  Waivers  of  the  five  percent 
limit  on  evaluation  (see  sec.  2006(b)(1)) 
may  be  granted  in  cases  where  a  more 
rigorous  or  comprehensive  evaluation 
effort  is  proposed. 

Section  2006(b)(2)  requires  that  an 
organization  or  an  raitity  independent  of 
the  grantee  providing  services  assist  the 
grantee  in  evaluating  the  project.  The 
OAPP  strongly  recommends  extensive 
collaboration  between  the  apphcant 
organization  and  the  proposed  evaluator 
in  the  development  of  the  intervention, 
development  of  the  evaluation 
hypothesis(es),  identification  of  the 
variables  to  be  measured  and  a  timetable 
for  initiation  of  the  intervention, 
baseline  measurement,  and  ongoing 
evaluation  data  collection  and  analysis. 

Application  RequironaBtB 

Applications  must  be  submitted  on 
the  forms  supplied  (PHS  5161-1. 
Revised  5/96)  and  in  the  manner 
prescribed  in  the  application  kits 
provided  by  the  OAPP.  Applicants  are 
required  to  submit  an  application  signed 
by  an  individual  authorized  to  act  for 
the  applicant  agency  or  organization 
and  to  assume  for  the  org^zation  the 
obligations  imposed  by  the  terms  and 
conditions  of  the  grant  award. 
Applications  sent  by  FAX  will  not  be 
accepted. 

AppUcants  must  be  familiar  with  Title 
XX  in  its  entirety  to  ensure  that  they 


have  complied  with  all  applicable 
requirements.  A  copy  of  the  l^slation 
is  included  in  the  appUcaticm  kit 

It  should  be  noted  that  grantees  may 
not  teach  or  promote  religion  in  their 
AFL  project.  Each  grant  project  must  be 
accessible  to  the  public  genwally,  not 
just  to  those  of  a  par  icular  religious 
affiliation. 

Under  sec  2011(a)  of  the  Act,  AFL 
projects  may  not  provide  abortions  at 
abortion  coimseliiag  or  referral  either 
directly  or  through  subcontract  and  may 
not  advocate,  promote  or  encourage 
abortion.  Hovvevar.  if  both  the 
adolescent  and  her  parents  request 
abortion  counseling,  a  project  may 
provide  referral  for  sudi  counseling. 

Additional  Requiremenls 

Applicants  for  grants  must  also  meet 
the  following  requimnents: 

(1)  Requirements  for  Review  of  an 
Application  by  the  Governor.  Section 
2006(e)  of  Title  XX  requires  that  each 
applicant  shall  provide  the  Ck)vemor  of 
the  State  in  whidi  the  apphcant  is 
located  a  copy  of  each  appUcation 
submitted  to  OAPP  for  a  grant  for  a 
demonstration  project  for  services  imder 
this  Title.  The  (kivemor  has  60  days 
from  the  receipt  date  in  which  to 
provide  cmnments  to  the  apphcant. 

An  apphcant  may  comply  with  this 
requirement  by  submitting  a  copy  of  the 
appUcation  to  the  Governor  of  the  State 
in  which  the  appUcant  is  located  at  tho 
same  time  the  application  is  submitted 
to  OAPP.  To  inform  the  Ciovemor's 
office  of  the  reason  for  the  submission, 
a  copy  of  this  notice  should  be  attached 
to  the  appUcation. 

(2)  Review  Under  Executive  Order 
12372.  AppUcations  under  this 
announcement  are  subject  to  the  review 
requirements  of  E.0. 12372. 
"Intergovernmental  Review  of  Federal 
Programs,  '  as  implemented  by  45  CFR 
part  100.  "Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities."  E.O. 
12372  sets  up  a  system  for  state  and 
local  government  review  of  proposed 
Federal  assistance  appUcations.  As  soon 
as  possible  the  appUcant  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  the 
(k)vemor's  C)ffice  in  the  state  to  be 
served  for  information  regarding  the 
particular  review  process  designed  by 
the  state.  The  State  comment(s)  should 
be  forwarded  to  the  Ckants  Management 
Office.  Office  of  Population  Affairs. 
4350  East-West  Hi^way,  Suite  200. 
Bethesda,  MD  20814.  Such  comments 
must  be  received  by  the  Office  of 
Population  Affairs  by  August  11. 1997, 
to  be  considered. 
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The  application  kit  contains 
infbrmatimi  to  guide  applicants  in 
fulfilling  the  above  reqmrements. 

^plication  Consideration  and 
Assejsment 

Applications  which  are  Judged  to  be 
late  or  which  do  not  conform  to  the 
requirements  of  this  program 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  so  notified, 
and  the  appUcations  will  be  returned. 
All  other  applicants  will  be  reviewed  by 
a  multidisdphnary  panel  of 
independent  reviewers  and  assessed 
according  to  the  following  criteria: 

(1)  The  capacity  of  the  proposed 
applicant  organization  to  provide  rapid 
and  effective  use  of  resources  needed  to 
coaaduct  the  project,  collect  data  and 
evaluate  it.  This  includes  personnel, 
time  and  facilities.  (30  points) 

(2)  The  applicant's  rationale  for  use  of 
the  proposed  approach  and  its  worth  for 
testing  and/or  replication  based  upon  its 
previous  demonstration,  review  of  the 
Uterature  and/or  evaluation  findings. 
(20  points) 

(3)  The  appUcant's  presentation  of  an 
appropriate  project  design,  consistent 
with  the  requirements  of  Title  XX, 
including  a  clear  statement  of  goals  and 
objectives,  reasonable  methods  for 


achieving  the  objectives,  a  reasonable 
woikplan  and  timetable  and  a  clear 
statement  of  results  or  benefits 
expected.  (30  points) 

(4)  The  applicant's  presentation  of  a 
detailed  evaluation  plan,  indicating  an 
understanding  of  program  evaluation 
methods  and  reflecting  a  practical, 
technically  sound  approach  to  assessing 
the  project's  achievement  of  program 
objectives. 

Final  grant  award  decisions  will  be 
made  by  the  Deputy  Assistant  Secretary 
for  Populations  Affairs.  In  making  these 
decisions,  the  Deputy  Assistant 
Secretary  for  Population  Affairs  will 
take  into  account  the  extent  to  which 
grants  approved  for  funding  will 
provide  tm  appropriate  geographic 
distribution  of  resoiuxes,  the  priorities 
in  sec.  2005(a),  and  the  other  factors  in 
sec.  2005,  including  consideration  of: 

(1)  The  appUcant's  capacity  to 
administer  funds  responsible; 

(2)  The  incidence  of  adolescent 
pregnancy  and  the  availability  of 
services  in  the  geographic  area  to  be 
served; 

(3)  The  population  to  be  served; 

(4)  The  community  commitment  to 
and  involvement  in  planning  and 
implementation  of  the  demonstration 
project; 


(5)  The  organizational  model(s)  for 
delivery  of  service; 

(6)  The  usefulness  for  policymakers 
and  service  providers  of  the  proposed 
project  and  its  potential  for 
complementing  existing  adolescent 
healthmodels; 

(7)  The  reasonableness  of  the 
estimated  cost  to  the  govenunent 
considering  the  anticipated  results. 

OAPP  does  not  release  information 
about  individual  applications  during  the 
review  process  until  final  funding 
decisions  have  been  made.  When  these 
decisions  have  been  made,  appUcants 
will  be  notified  by  letter  of  the  outcome 
of  their  applications.  The  official 
doamient  notifying  an  applicant  that  an 
application  has  been  approved  for 
funding  is  the  Notice  of  Grant  Award, 
which  specifies  to  the  grantee  the 
amount  of  money  awarded,  the  purpose 
of  the  grant,  the  terms  and  conditions  of 
the  grant  award,  and  the  amoimt  of 
funding  to  be  contributed  by  the  grantee 
to  project  costs. 

Dated:  January  17, 1997. 

Thomas  C.  Kring, 

Acting  Deputy  Assistant  Secretary  for 
Population  Affairs. 

IFR  Doc.  97-6307  Filed  3-12-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Offlca  for  Civil  Rights;  Sexual 
Harassment  Guidance:  Harassment  of 
Students  by  ScIk)oI  Employees,  Ottwr 
Students,  or  Third  Parties 

ACTION:  Final  policy  guidance. 


f:  The  Assistant  Secretary  for 
Qvil  Rights  issues  a  final  document 
entitled  "Sexual  Harassment  Guidance" 
(Guidance).  Sexual  harassment  of 
students  is  prohibited  by  Title  K  of  the 
Education  Amendments  of  1972  under 
the  circumstances  described  in  the 
Guidance.  The  Guidance  provides 
educational  institutions  with 
information  regarding  the  standards  that 
are  used  by  the  Office  for  Civil  Rights 
(OCR),  and  that  institutions  should  use, 
to  investigate  and  resolve  allegations  of 
sexual  harassment  of  students  engaged 
in  by  school  employees,  other  students 
(peers),  or  third  parties. 
FOR  RJRTHER  MFOftMATMN  CONTACT: 
Howard  I.  Kallem.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  5412  Switzar  Building, 
Washington.  D.C.  20202-1174. 
Telephone  (202)  205-9641.  Internet 

addiBss:  Howard Kallem9ed.gov  For 

additional  copies  of  this  Guidance, 
individuals  may  caU  OCR's  Customer 
Service  Team  at  (202)  205-5413  or  toll- 
free  at  1-800-421-3481.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the 
Department's  toll-free  niunber,  1-800- 
421-3481,  in  conjiuiction  with  the 
phone  company's  TDD  relay 
capabilities.  This  Guidance  will  also  be 
available  at  OCR's  site  on  the  Internet  at 
URL  http:y/www.ed.gov/offices/OCR/ 
ocrpube.html. 

SUPPLEMENTARY  MFOmUTKM: 

Purpoee  of  tlw  Guidance 

Title  DC  of  the  Education 
Amendments  of  1972  (Title  IX) 
prohibits  discrimination  on  the  basis  of 
sex  in  education  programs  and  activities 
receiving  Federal  financial  assistance. 
Sexual  harassment  of  students  can  be  a 
form  of  discrimination  prohibited  by 
Title  DC.  The  Office  for  Civil  Rights  has 
long  recognized  that  sexual  harassment 
of  students  engaged  in  by  school 
employees,  other  students,  or  third 
parties  is  covered  by  Title  DC.  OCR's 
policy  and  practice  is  consistent  with 
the  Congress'  goal  in  enacting  Title  DC — 
the  elimination  of  sex-based 
discrimination  in  federally  assisted 
education  programs.  It  is  also  consistent 
with  United  States  Supreme  Court 
precedent  and  weU-established  legal 
principles  that  have  developed  under 
Title  DC.  as  well  as  under  the  related 


anti-discrimination  provisions  of  Title 
VI  and  Title  VII  of  the  Qvil  Rights  Act 
of  1964. 

The  elimination  of  sexual  harassment 
of  students  in  federally  assisted 
educational  programs  is  a  high  priority 
for  CX^.  Through  its  enforcement  of 
Title  DC.  OCR  has  learned  that  a 
significant  number  of  students,  both 
male  and  female,  have  experienced 
sexual  harassment,  that  sexual 
harassment  can  interfere  with  a 
student's  academic  performance  and 
emotional  and  physical  well-being,  and 
that  preventing  and  remedying  sexual 
harassment  in  schools  is  essential  to 
ensure  nondiscriminatory,  safe 
environments  in  which  students  can 
learn. 

The  Guidance  applies  to  students  at 
every  level  of  education.  It  provides 
information  intended  to  enable  school 
employees  and  officials  to  identify 
sexual  harassment  and  to  take  steps  to 
prevent  its  occurrence.  In  addition,  the 
Guidance  is  intended  to  inform 
educational  institutions  about  the 
standards  that  should  be  followed  when 
investigating  and  resolving  claims  of 
sexual  harassment  of  students.  The 
Guidance  is  important  because  school 
personnel  who  understand  their 
obligations  under  Title  DC  are  in  the  best 
position  to  prevent  harassment  and  to 
lessen  the  harm  to  students  if,  despite 
their  best  efforts,  harassment  occurs. 
The  Guidance  discusses  factors  to  be 
considered  in  applying  the  standards 
and  examples  that  are  designed  to 
illustrate  how  the  standards  may  apply 
to  particular  situations.  Overall,  the 
Ckiidance  illustrates  that  in  addressing 
allegations  of  sexual  harassment,  the 
judgment  and  common  sense  of  teachers 
and  school  administrators  are  important 
elements  of  a  response  that  meets  the 
requirements  of  Title  DC. 

In  addition,  it  is  clear  from  the 
Guidance  that  not  all  behavior  with 
sexual  connotations  constitutes  sexual 
harassment  under  Federal  law.  In  order 
to  give  rise  to  a  complaint  under  Title 
DC,  sexual  harassment  must  be 
sufficiently  severe,  persistent,  or 
pervasive  that  it  adversely  affects  a 
student's  education  or  creates  a  hostile 
or  abusive  educational  environment.  For 
a  one-time  incident  to  rise  to  the  level 
of  harassment,  it  must  be  severe. 

As  illustrated  in  the  Guidance,  school 
personnel  should  consider  the  age  and 
maturity  of  students  when  responding 
to  allegations  of  sexual  harassment  The 
Guidance  explains  that  age  is  relevant  in 
determining  whether  sexual  harassment 
occurred  in  the  first  instance,  as  well  as 
in  determining  the  appropriate  response 
by  the  school.  For  example,  age  is 
relevant  in  determining  whether  a 


student  welcomed  the  conduct  and  in 
determining  whether  the  conduct  was 
severe,  persistent,  or  pervasive.  Age  is  a 
foctor  to  be  considered  by  school 
personnel  when  determining  what  type 
of  education  or  training  to  provide  to 
students  in  order  to  prevent  sexual 
harassment  from  occurring. 

Notably,  during  the  time  that  the 
Guidance  was  available  for  public 
comment,  several  incidents  involving 
young  students  occurred  in  public 
schools  and  were  widely  reported  in  the 
press.  In  one  incident  a  school 
reportedly  punished  a  six-year-old  boy, 
under  its  sexual  harassment  policy,  for 
kissing  a  female  classmate  on  the  cheek. 
These  incidents  provide  a  good  example 
of  how  the  Guidance  can  assist  schools 
in  formulating  appropriate  responses  to 
conduct  of  this  type.  The  factors  in  the 
Guidance  confirm  that  a  kiss  on  the 
cheek  by  a  first  grader  does  not 
constitute  sexual  harassment. 

(Consistent  with  the  Guidance's 
reliance  on  school  employees  and 
officials  to  use  their  judgment  and 
common  sense,  the  Guidance  offers 
school  personnel  flexibility  in  how  to 
respond  to  sexual  harassment 
Commenters  who  read  the  Guidance  as 
always  requiring  schools  to  punish 
alleged  harassment  under  an  explicit 
sexual  harassment  policy  rather  than  by 
use  of  a  general  disciplinary  or  behavior 
code,  even  if  the  latter  may  provide 
more  age-appropriate  ways  to  handle 
those  incidents,  are  incorrect.  First,  if 
inappropriate  conduct  does  not  rise  to 
the  level  of  harassment  prohibited  by 
Title  DC,  school  employees  or  officials 
may  rely  entirely  on  their  own  judgment 
regarding  how  best  to  handle  the 
sitiiation. 

Even  if  a  school  determines  that  a 
student's  conduct  is  sexual  harassment, 
the  Guidance  explicitly  states  that  Title 
IX  permits  the  use  of  a  general  student 
disciplinary  procedure.  The  critical 
issue  under  'Title  DC  is  whether 
responsive  action  that  a  school  could 
reasonably  be  expected  to  take  is 
effective  in  ending  the  sexual 
harassment  and  in  preventing  its 
reciurence.  If  treating  sexual  harassment 
merely  as  inappropriate  behavior  is  not 
effective  in  ending  the  harassment  or  in 
preventing  it  from  escalating,  schools 
must  take  additional  steps  to  ensure  that 
students  know  that  the  conduct  is 
prohibited  sex  discrimination. 

Proce—  in  Developing  the  Guidance 

Because  of  the  importance  of 
eliminating  sexual  harassment  in 
schools,  and  based  on  the  requests  of 
schools,  teachers,  parents,  and  other 
interested  parties.  OCR  determined  that 
it  should  provide  to  schools  a 
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comprehensive  discussion  of  the  legal 
standards  and  related  issues  involved  in 
resolving  sexual  harassment  incidents. 
While  this  document  reflects 
longstanding  OCR  policy  and  practice  in 
this  area,  it  also  reflects  extensive 
consultation  with  interested  parties. 
Even  before  making  documents 
available  for  formal  comment,  CXIR  held 
a  series  of  meetings  with  groups 
representing  students,  teachers,  school 
administrators,  and  researchers.  In  these 
discussions,  CXZR  gained  valuable 
information  regarding  the  realities  of 
sexual  harassment  in  schools,  as  well  as 
information  regarding  promising 
practices  for  identifying  and  preventing 
harassment.  These  insights  and  learning 
are  reflected  in  the  Guidance. 

Issuance  of  the  Guidance  for  Comment 
and  the  Format  of  the  Final  Guidance 

On  August  16, 1996,  the  Assistant 
Secretary  for  Civil  Rights  published  a 
notice  in  the  Federal  Register  (61  FR 
42728)  regarding  the  availability  of  a 
document  entitled:  "Sexual  Harassment 
Guidance:  Peer  Sexual  Harassment" 
(Peer  Guidance)  and  inviting  comments 
on  the  dociunent.  Subsequently,  on 
October  4.  1996,  the  Assistant  Secretary 
published  in  the  Federal  Register  (61 
FR  52172)  a  request  for  comments  on  a 
document  entitled:  "Sexual  Harassment 
Guidance:  Harassment  of  Students  by 
School  Employees"  (Employee 
Guidance).  Both  notices  stated  that  the 
guidance  documents  reflected 
longstanding  OCR  policy  and  practice 
and  invited  comments  and 
recommendations  regarding  their  clarity 
and  completeness. 

The  most  significant  change  in  the 
format  of  the  final  document  is  that  it 
combines  the  two  separate  guidance 
documents  into  one  document  that 
addresses  sexual  harassment  of  students 
by  peers,  school  employees,  or  third 
parties.  Commenters  fi^uently  stated 
that  a  combined  document  would  be 
clearer  and  easier  to  use.  OC3^  agrees. 
Thus,  the  term  "Guidance"  when  used 
in  this  preamble  refers  to  the  combined 
document  that  incorporates  both  the 
Peer  Guidance  and  the  Employee 
Guidance. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Assistant 
Secretary's  invitations  to  comment,  OCR 
received  approximately  70  comments  on 
the  Peer  Guidance  and  approximately 
10  comments  on  the  Employee 
Guidance.  Many  commenters  stated  that 
the  guidance  documents  provided 
comprehensive,  clear,  and  useful 
information  to  schools.  For  instance, 
one  commenter  stated  that  the  Peer 
Guidance  was  "a  godsend  *  *  •  in  one 


convenient  place  [it  provides]  the  clear 
implications  of  the  statutes,  regulations, 
and  case  law."  Another  commenter 
stated  that  the  Guidance  "will  assist 
universities  *   *  *  in  maintaining  a 
harassment-free  educational 
environment" 

Commenters  also  provided  many 
specific  suggestions  and  examples 
regarding  how  the  final  Guidance  could 
be  more  complete  and  clearer.  Many  of 
these  suggested  changes  have  been 
incorporated  into  the  Guidance. 

The  preamble  discusses  recurring  and 
significant  recommendations  regarding 
the  clarity  and  completeness  of  the 
document.  While  the  invitations  to 
comment  on  the  Peer  Guidance  and 
Employee  Guidance  did  not  request 
substantive  comments  regarding  OCR's 
longstanding  policy  and  practice  in  the 
area  of  sexual  harassment,  some 
commenters  did  provide  these 
comments.  In  instances  in  which  OCR 
could  provide  additional  useful 
information  to  readers  related  to  these 
comments,  it  has  done  so  in  the 
preamble.  Comments  are  grouped  by 
subject  and  are  discussed  in  the 
following  sections. 

The  Need  for  Additional  Guidance 

Comments:  Many  commenters  agreed 
that  a  docimient  combining  the  Peer 
Guidance  and  the  Employee  Guidance 
would  provide  more  clarify  to  schools. 
Commenters  disagreed,  however, 
regarding  whether,  and  what  type  of, 
additional  information  is  needed  to 
enhance  schools'  imderstanding  of  their 
legal  obligations  under  Title  DC.  Some 
commenters  asked  for  more  detailed 
analysis  regarding  the  applicable  legal 
standards,  including  hard  and  fast  rules 
for  determining  what  is  harassment  and 
how  a  school  should  respond.  Other 
commenters,  by  contrast,  found  OCR's 
guidance  documents,  including  the 
extensive  legal  citations,  to  be  too 
detailed  and  "legalistic."  They 
expressed  a  need  for  a  document  that  is 
simpler  and  more  accessible  to  teachers, 
parents,  school  administrators,  and 
others  who  need  to  know  how  to 
recognize,  report,  or  respond  to  sexual 
harassment. 

Discussion:  As  the  Guidance  makes 
clear,  it  is  impossible  to  provide  hard 
and  fast  rules  applicable  to  all  instances 
of  sexual  harassment.  Instead,  the 
Guidance  provides  factors  to  help 
schools  make  appropriate  judgments. 

In  resi>onse  to  concerns  for  more 
analysis  of  the  legal  standards,  OCR  has 
provided  additional  examples  in  the 
Guidance  to  illustrate  how  the  Title  DC 
legal  standards  may  apply  in  particular 
cases.  It  is  important  to  remember  that 
examples  are  just  that;  they  do  not  cover 


all  the  types  of  situations  that  may  arise. 
Moreover,  they  may  not  illustrate  the 
only  way  to  respond  to  sexual 
harassment  of  students  because  there  is 
often  no  one  right  way  to  respond. 
OCR  also  believes  that  there  is  a 
legitimate  concern  that  school 
administrators,  teachers,  students,  and 
parents  need  an  accessible  dociunent  to 
assist  them  in  recognizing  and 
appropriately  responding  to  sexual 
harassment  Accordingly,  OCR  has 
developed,  in  addition  to  the  final 
Guidance,  a  pamphlet  for  conveying 
basic  information  regarding  parties' 
rights  and  responsibihties  under  Title 
DC.  The  pamphlet  includes  Information 
from  the  Guidance  that  would  be  most 
useful  to  these  groups  as  they  confront 
issues  of  sexual  harassment  Concurrent 
with  the  issuance  of  this  Guidance,  the 
pamphlet  will  be  issued  with  copies 
available  from  all  CKZR  offices  and  an 
electronic  posting  on  OCR's  Web  site. 
For  a  copy  of  the  pamphlet,  individuals 
may  call  OCR's  Customer  Service  Team 
at  (202)  205-5413  or  toll-free  1-80O- 
421-3481.  Ck)pies  will  also  be  available 
from  all  OCR  enforcement  offices,  and 
the  pamphlet  will  be  posted  on  CXIR's 
site  on  the  Internet  at  URL  http:// 
www.ed.gov/offices/CXIiR/ocrpubs.html. 

Additional  Guidance  on  the  First 
Amendment 

Comments:  Many  commenters  asked 
OCR  to  provide  additional  guidance 
regarding  the  interplay  of  academic 
freedom  and  free  speech  rights  with 
Title  DC's  prohibition  of  sexual 
harassment.  Several  of  these 
commenters  wanted  OCR  to  announce 
hard  and  fast  rules  in  this  area,  although 
commenters  disagreed  on  what  those 
rules  should  be.  For  instance,  one 
commenter  requested  that  OCR  tell 
schools  that  the  First  Amendment  does 
not  prevent  schools  from  punishing 
speech  that  has  no  legitimate 
pedagogical  purpose.  Another 
commenter,  by  contrast,  wanted  OCR  to 
state  that  classroom  speech  simply  can 
never  be  the  basis  for  a  sexual 
harassment  complaint  Other 
commenters  requested  that  CXIR  include 
specific  examples  regarding  the 
application  of  free  speech  rights. 

Discussion:  As  the  docimients 
published  for  comment  indicated,  the 
resolution  of  cases  involving  potential 
First  Amendment  issues  is  highly  fact- 
and  context-dependent  Thus,  hard  and 
fast  rules  afe  not  appropriate. 

However,  in  order  to  respond  to 
concerns  that  schools  need  assistance  in 
making  these  determinations,  CXHR  has 
provided  additional  examples  in  the 
Guidance  regarding  the  application  of 
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the  First  Amendment  principles 
discussed  there. 

Application  of  Guidance  to  Harassment 
by  Third  Parties 

Comments:  Several  commenters 
stated  that  it  was  unclear  whether  the 
Guidance  applies  if  a  student  alleges 
harassment  by  a  third  party,  i.e.,  by 
someone  who  is  not  an  employee  or 
student  at  the  school. 

Discussion:  The  Guidance  clarifies 
that  the  principles  in  the  Guidance 
apply  to  situations  in  which,  for 
example,  a  student  alleges  that 
harassment  by  a  visiting  professional 
speaker  or  members  of  a  visiting  athletic 
team  created  a  sexiially  hostile 
environment.  The  Peer  Guidance  did.  in 
fact,  discuss  the  standards  applicable  to 
the  latter  situation  in  which  students 
from  another  school  harassed  the 
school's  students. 

The  applicable  standards  have  not 
changed,  but  the  final  Guidance  clarifies 
that  the  same  standards  also  apply  if 
adults  who  are  not  employees  or  agents 
of  the  school  engage  in  harassment  of 
students. 

Application  of  Guidance  to  Harassment 
Based  on  Sexual  Orientation 

Comments:  Several  commenters 
indicated  that,  in  light  of  OCR's  stated 
policy  that  Title  DC's  prohibition  against 
sexual  harassment  applies  regardless  of 
the  sex  of  the  harassed  student  or  of  the 
sex  of  the  alleged  harasser,  the  Guidance 
was  confusing  regarding  the  statement 
that  Title  DC  does  not  apply  to 
discrimination  on  the  basis  of  sexual 
orientation. 

Discussion:  The  Guidance  has  been 
clarified  to  indicate  that  if  harassment  is 
based  on  conduct  of  a  sexual  natiire,  it 
may  be  sexual  harassment  prohibited  by 
Title  DC  even  if  the  harasser  and  the 
harassed  are  the  same  sex  or  the  victim 
of  harassment  is  gay  or  lesbian.  If,  for 
example,  harassing  conduct  of  a  sexual 
nature  is  directed  at  gay  or  lesbian 
students,  it  may  create  a  sexually  hostile 
environment  and  may  constitute  a 
violation  of  Title  DC  in  the  same  way 
that  it  may  for  heterosexual  students. 
The  Guidance  provides  examples  to 
illustrate  the  difference  between  this 
type  of  conduct,  which  may  be 
prohibited  by  Title  DC,  and  conduct 
constituting  discrimination  on  the  basis 
of  sexual  orientation,  which  is  not 
prohibited  by  Title  DL  The  Guidance 
also  indicates  that  some  State  or  local 
laws  or  other  Federal  authority  may 
prohibit  discrimination  on  the  basis  of 
sexual  orientation. 


The  Effect  on  the  Guidance  of  . 
Conflicting  Federal  Court  Decisions 

Comments:  Several  commenters 
requested  clarification  of  the  standards 
to  be  applied  to  sexual  harassment  cases 
in  States  subject  to  the  jurisdiction  of 
the  United  States  Court  of  Appeals  for 
the  Fifth  Circuit,  specifically  in  light  of 
the  Fifth  Circuit's  decision  in  Rowinsky 
V.  Bryan  Independent  School  District,  80 
F.3d  1006  (5th  Cir.  1996),  cert,  denied, 
117  S.  Ct.  165  (1996). 

Discussion:  One  beneficial  result  of 
the  Guidance  will  be  to  provide  courts 
with  ready  access  to  the  standards  used 
by  the  agency  that  has  been  given  the 
authority  by  law  to  interpret  and  enforce 
Title  EX.  Courts  generally  benefit  from 
and  defer  to  the  expertise  of  an  agency 
with  that  authority. 

Nevertheless,  OCR  recognizes  that 
recent  Fifth  Circuit  decisions  add  to 
schools'  confusion  regarding  Title  DC 
legal  standards.  In  Rowinsky,  the  Fifth 
Ckcuit  held  that  a  school  is  not  liable, 
under  Title  DC  even  if  it  is  on  notice  of 
peer  sexual  harassment  and  it  ignores  or 
Culs  to  remedy  it,  unless  it  responds 
differently  based  on  the  sex  of  the 
alleged  victim.  Consistent  with  the 
vigorous  dissent  in  Rowinsky.  as  well  as 
with  other  Federal  decisions  contrary  to 
the  Rowinsky  holding,  OCR  continues  to 
believp  that  the  Rowinsky  decision  was 
wrongly  decided.  In  OCR's  view,  the 
holding  in  Rowinsky  was  based  on  a 
mistaken  belief  that  the  legal  principle 
underpinning  this  aspect  of  the 
Guidance  makes  a  school  responsible 
for  the  actions  of  a  harassing  student, 
rather  than  for  the  school's  own 
discrimination  in  failing  to  respond 
once  it  knows  that  the  harassment  is 
happening. 

In  two  very  recent  decisions  involving 
sexual  harassment  of  students  by  school 
employees,  the  Fifth  Circuit  again 
applied  Title  DC  law  in  a  manner 
inconsistent  with  CXHR's  longstanding 
policy  and  practice.  First,  in  Canutillo 
Indep.  School  Dist.  v.  Leija,  101  F.Sd 
393,  398-400  (5th  Cir.  1996),  the  court 
held,  again  over  a  strong  dissent  and 
contrary  to  CXHR  policy,  that  a  school 
district  was  not  liable  for  the  sexiial 
molestation  of  a  second  grade  student 
by  one  of  her  teachers  because  the 
student  and  her  mother  only  reported 
the  harassment  to  her  homeroom 
teacher.  The  court  determined  that 
notice  to  the  teacher  was  not  notice  to 
the  school — notwithstanding  that  a 
school  handbook  instructed  students 
and  parents  to  report  complaints  to  the 
child's  primary  or  homeroom  teacher. 

Finally,  in  Rosa  H.  v.  San  Elizario 
Indep.  School  Dist..  1997  U.S.  App. 
LEXIS  2780  (Feb.  17. 1997),  the  Filth 


Circuit  reversed  a  jury  finding  that  a 
school  district  was  liable  under  Title  DC 
for  a  hostile  environment  created  by  the 
school's  male  karate  instructor,  who 
repeatedly  initiated  sexual  intercourse 
with  a  fifteen-year-old  female  karate 
student,  often  during  the  school  day. 
The  court  held  that,  while  "there  was  no 
question  that  the  student  was  subject  to 
discrimination  based  on  sex,"  a  school 
is  liable  only  in  situations  in  which  an 
employee  who  has  been  invested  by  the 
school  board  with  supervisory  power 
over  the  offending  employee  actually 
knew  of  the  abuse,  had  the  power  to  end 
the  abuse,  and  failed  to  do  so. 

Several  of  the  decisions  discuss 
according  "appreciable  deference"  to 
OCR's  interpretation  of  Title  DC  in 
appropriate  circiunstances  and  contain 
other  indications  that  Title  DC  law  is 
evolving  in  the  Fifth  Circuit.  When  OCR 
investigates  complaints  involving 
schools  in  States  in  the  Fifth  Circuit 
(Texas,  Louisiana,  and  Mississippi),  it 
will  in  each  case  determine  and  follow 
the  ciurent  applicable  law,  even  if  it  is 
inconsistent  with  OCR  policy.  OCR  will 
also  partici{>ate  where  appropriate,  and 
in  conjunction  with  the  E)epartment  of 
Justice,  to  shape  the  evolution  of  Title 
DC  law  in  a  manner  consistent  with  the 
Guidance. 

Inconsistent  decisions  do  not  prohibit 
schools  in  States  in  the  Fifth  Circuit 
from  following  the  Guidance.  Since  the 
Guidance  assists  school  in  ensuring  that 
students  can  learn  in  a  safe  and 
nondiscriminatory  educational 
environment,  it  is  the  better  practice  for 
these  schools  to  follow  the  Guidance. 
Indeed,  in  light  of  the  evolving  case  law 
in  the  Fifth  Circuit,  following  the 
Guidance  may  also  be  the  safest  way  to 
ensure  compliance  with  the 
requirements  of  Title  DC.  School 
personnel  in  States  in  the  Fifth  Circuit 
should  also  consider  whether  State, 
local,  or  other  Federal  authority  affects 
their  obligations  in  these  areas. 

Notice 

Comments:  Several  commenters 
recommended  that  additional  guidance 
be  provided  regarding  the  types  of 
employees  through  which  a  school  can 
receive  notice  of  sexual  harassment. 
Commenters  disagreed,  however,  on 
who  shoiild  be  able  to  receive  notice. 
For  instance,  some  commenters  stated 
that  OCR  should  find  that  a  school  has 
received  notice  only  if  "managerial" 
employees,  "designated"  employees,  or 
employees  with  the  authority  to  correct 
the  harassment  receive  notice  of  the 
harassment.  Another  conunenter 
suggested,  by  contrast,  that  any  school 
employee  should  be  considered  a 


Federal  Register  /  Vol.  62.  No.  49  /  Thursday,  March  13,  1997  /  Notices 


12037 


responsible  employee  for  purposes  of 
notice. 

Discussion:  The  Guidance  states  that 
a  school  has  actual  notice  of  sexual 
harassment  if  an  agent  or  responsible 
employee  of  the  school  receives  notice. 
An  exhaustive  list  of  employees  would 
be  inappropriate,  however,  because 
whether  an  employee  is  an  agent  or 
responsible  school  employee,  or 
whether  it  would  be  reasonable  for  a 
student  to  believe  the  employee  is  an 
agent  or  responsible  employee,  even  if 
the  employee  is  not,  will  vary 
depending  on  factors  such  as  the 
authority  actually  given  to  the  employee 
and  the  age  of  the  student  Thus,  the 
Guidance  gives  examples  of  the  types  of 
employees  that  can  receive  notice  of 
harassment.  In  this  regard,  it  is 
important  for  schools  to  recognize  that 
the  Guidance  does  not  necessarily 
require  that  any  employee  who  receives 
notice  of  the  harassment  also  be 
responsible  for  taking  appropriate  steps 
to  end  the  harassment  or  prevent  its 
recurrence.  An  employee  may  be 
required  only  to  report  the  harassment 
to  other  school  officials  who  have  the 
responsibility  to  take  appropriate  action. 

OCR  does  not  agree  with  those 
commenters  who  recommend  that  a 
school  can  receive  notice  only  through 
managerial  or  designated  employees. 
For  example,  young  students  may  not 
understand  those  designations  and  may 
reasonably  believe  that  em  adult,  such  as 
a  teacher  or  the  school  nurse,  is  a  person 
they  can  and  should  tell  about  incidents 
of  sexual  harassment  regardless  of  that 
person's  formal  status  in  the  school 
administration. 

Comments:  Several  commenters 
stated  that  constructive  notice,  or  the 
"should  have  knoMm"  standard,  puts 
schools  in  the  untenable  position  of 
constantly  monitoring  students  and 
employees  to  seek  out  potential 
harassers. 

Discussion:  Constructive  notice  is 
relevant  only  if  a  school's  liability 
depends  on  notice  and  conduct  has 
occurred  that  is  sufficient  to  trigger  the 
school's  obligation  to  respond.  As  the 
examples  in  the  Guidance  indicate, 
constructive  notice  is  applicable  only  if 
a  school  ignores  or  fails  to  recognize 
overt  or  obvious  problems  of  sexual 
harassment.  Constructive  notice  does 
not  require  a  school  to  predict  aberrant 
behavior. 

Remedying  the  Effects  of  Harassment  on 
Students 

Comments:  Several  commenters 
expressed  concern  regarding  the 
Guidance's  statement  that  schools  may 
be  required  to  pay  for  professional 
counseling  and  other  services  necessary 


to  remedy  the  effects  of  harassment  on 
students.  Some  comments  indicated 
confusion  over  the  circumstances  under 
which  the  responsibility  for  those  costs 
would  exist  and  concern  over  the 
financial  responsibility  that  would  be 
created.  Others  stated  that  schools 
should  not  be  liable  for  these  costs  if 
they  have  taken  appropriate  responsive 
action  to  eliminate  the  harassing 
envirorunent,  or  if  the  harassers  are  non- 
employees. 

Discussion:  The  final  Guidance 
provides  additional  clarification 
regarding  when  a  school  may  be 
required  to  remedy  the  effects  on  those 
who  have  been  subject  to  harassment 
For  instance,  if  a  teacher  engages  in  quid 
pro  quo  harassment  against  a  student,  a 
school  is  liable  imder  Title  DC  for  the 
conduct  and  its  effects.  Thus, 
appropriate  corrective  action  could 
include  providing  counseling  services  to 
the  harassed  student  or  paying  other 
costs  necessary  to  remedy  the  effects  of 
the  teacher's  harassment.  On  the  other 
hand,  if  a  school's  liability  depends  on 
its  fiailure  to  take  appropriate  action 
after  it  receives  notice  of  the 
harassment,  e.g.,  in  cases  of  peer 
harassment,  the  extent  of  a  school's 
liability  for  remedying  the  effects  of 
harassment  will  depend  on  the  speed 
and  efficacy  of  the  school's  response 
once  it  receives  notice.  For  instance,  if 
a  school  responds  immediately  and 
appropriately  to  eliminate  harassment  of 
which  it  has  notice  and  to  prevent  its 
recurrence,  it  will  not  be  responsible  for 
remedying  the  effects  of  harassment,  if 
any,  on  the  individual.  By  contrast,  if  a 
school  ignores  complaints  by  a  student 
that  he  or  she  is  persistently  being 
sexually  harassed  by  another  student  in 
his  or  her  class,  the  school  will  be 
required  to  remedy  those  effects  of  the 
harassment  that  it  could  have  prevented 
if  it  had  responded  appropriately  to  the 
student's  complaints,  including,  if 
appropriate,  the  provision  of  counseling 
services. 

Confidentiality 

Comments:  N4any  commenters 
recommended  additional  clarification 
regarding  how  schools  should  respond 
if  a  harassed  student  requests  that  his  or 
her  name  not  be  disclosed.  Some 
commenters  believe  that,  particularly  in 
the  elementary  and  secondary  school 
arena,  remedying  harassment  must  be 
the  school's  first  priority,  even  if  that 
action  results  in  a  breach  of  a  request  for 
confidentiality.  These  commenters  were 
concerned  that,  by  honoring  requests  for 
confidentiality,  schools  would  not  be 
able  to  take  effective  action  to  remedy 
harassment.  Other  commenters  believe 
that  if  requests  Cor  confidentiality  are 


not  honored,  students  may  be 
discouraged  from  reporting  harassment 
These  conunenters.  therefore,  argue  that 
declining  to  honor  these  requests  would 
be  less  effective  in  preventing 
harassment  than  taking  whatever  steps 
are  possible  to  remedy  harassment 
while  maintaining  a  victim's 
confidentiality.  Finally,  some 
commenters  were  concerned  that 
withholding  the  name  of  the  victim  of 
harassment  would  interfere  with  the 
due  process  rights  of  the  accused. 

Discussion;  The  Guidance  strikes  a 
balance  regarding  the  issue  of 
confidentiality:  encouraging  students  to 
ref>ort  harassment,  even  if  students  wish 
to  maintain  confidentiality,  but  not 
placing  schools  in  an  untenable  position 
regarding  their  obligations  to  remedy 
and  prevent  further  harassment,  or 
making  it  impossible  for  an  accused  to 
adequately  defend  himself  or  hersell 
The  Guidance  encourages  schools  to 
honor  a  student's  request  that  his  or  her 
name  be  withheld,  if  this  can  be  done 
consistently  with  the  school's  obligation 
to  remedy  Uie  harassment  and  take  steps 
to  prevent  further  harassment.  (The 
Guidance  also  notes  that  schools  should 
consider  whether  the  Family 
Educational  Rights  and  Privacy  Act 
(FERPA)  would  prohibit  a  school  from 
disclosing  information  from  a  student's 
education  record  without  the  consent  of 
the  student  alleging  harassment.)  In 
addition,  OCR  has  provided  clarification 
by  describing  foctors  schools  should 
consider  in  making  these 
determinations.  These  factors  include 
the  nature  of  the  harassment,  the  age  of 
the  students  involved,  and  the  number 
of  incidents  and  students  involved. 
These  factors  also  may  be  relevant  in 
balancing  a  victim's  need  for 
confidentiality  against  the  rights  of  an 
accused  harasser. 

The  Guidance  also  has  been  clarified 
to  acknowledge  that,  because  of  the 
sensitive  natiire  of  incidents  of 
harassment,  it  is  important  to  limit  or 
prevent  public  disclosure  of  the  names 
of  Ixjth  the  student  who  alleges 
harassment  and  the  name  of  the  alleged 
harasser.  The  Guidance  informs  schools 
that,  in  all  cases,  they  should  make 
every  effort  to  prevent  pubUc  disclosure 
of  the  names  of  all  parties  involved, 
except  to  the  extent  necessary  to  carry 
out  a  thorough  investigation. 

FERPA 

Comments:  Several  conunenters 
stated  that  the  Department  should 
change  its  position  that  FERPA  could 
prevent  a  school  from  informing  a 
complainant  of  the  sanction  or 
discipline  imposed  on  a  student  found 
guilty  of  harassment  Some  commenters 
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argued  that  information  regarding  the 
outcome  of  a  sexual  harassment 
complaint  is  not  an  education  record 
covered  by  FERPA.  Other  commenters 
argued  alternatively  that  any 
information  regarding  the  outcome  of 
the  proceedings  is  "related  to"  the 
complainant  and,  therefore,  the 
information  can  be  disclosed  to  him  or 
her  consistent  with  FERPA.  In  addition, 
some  commenters  asked  for  clarification 
that  FERPA  does  not  limit  the  due 
process  rights  of  a  teacher  who  is 
accused  of  harassment  to  be  informed  of 
the  name  of  the  student  who  has  alleged 
harassment. 

Discussion:  As  these  comments 
indicate,  the  interplay  of  FERPA  and 
Title  IX  raises  complex  and  difficult 
issues.  Regarding  requests  for 
clarification  on  the  interplay  of  FERPA 
and  the  rights  of  an  accused  employee, 
the  Guidance  clarifies  that  the 
Department  does  not  interpret  FERPA  to 
override  any  federally  protected  due 
process  rights  of  a  school  employee 
accused  of  harassment 

Regarding  whether  FERPA  prohibits 
the  disclosure  of  any  disciplinary  action 
taken  against  a  student  found  guilty  of 
harassment,  it  is  the  Department's 
CTirrent  position  that  FERPA  prohibits  a 
school  from  releasing  information  to  a 
complainant  if  that  information  is 
contained  in  the  other  student's 
education  record  unless —  (1)  the 
information  directly  relates  to  the 
complainant  (for  example,  an  order 
requiring  the  student  harasser  not  to 
have  contact  with  the  complainant);  or 
(2)  the  harassment  involves  a  crime  of 
violence  or  a  sex  offense  in  a 
pKJStsecondary  institution.  However,  in 
light  of  the  comments  received  on  this 
issue,  the  Department  has  determined 
that  its  position  regarding  the 
application  of  FERPA  to  records  and 
information  related  to  sexual 
harassment  needs  further  consideration. 
Accordingly,  the  section  on  "Notice  of 
Outcome  and  FERPA"  has  been 
removed  from  the  Guidance.  Additional 
guidance  on  FERPA  will  be 
forthcoming. 

Does  Title  DC  Require  Schools  to  Have 
a  Sexual  Harassment  Policy 

Comments:  Several  commenters 
requested  additional  clarity  regarding 
whether  Title  DC  requires  schools  to 
have  a  policy  explicitly  prohibiting 
sexual  harassment  or  to  have  grievance 
procedures  specifically  intended  to 
handle  sexual  harassment  complaints, 
or  both. 

Discussion:  Title  IX  requires  a 
recipient  of  Federal  funds  to  notify 
students  and  parents  of  elementary  and 
secondary  students  of  its  policy  against 


discrimination  based  on  sex  and  have  in 
place  a  prompt  and  equitable  procedure 
for  resolving  sex  discrimination 
complaints.  Sexual  harassment  can  be  a 
form  of  sexual  discrimination.  The 
Guidance  clearly  states  that,  while  a 
recipient's  policy  and  procedure  must 
meet  all  procedural  requirements  of 
Title  DC  and  apply  to  sexual  harassment, 
a  school  does  not  have  to  have  a  policy 
and  procedure  specifically  addr^ing 
sexual  harassment,  as  long  as  its  non- 
discrimination policy  and  procedures 
for  handling  discrimination  complaints 
are  effective  in  eliminating  all  types  of 
sex  discrimination.  OCR  has  found  that 
policies  and  procedures  specifictilly 
designed  to  address  sexual  harassment, 
if  age  appropriate,  are  a  very  effective 
means  of  making  students  and 
employees  aware  of  what  constitutes 
sexual  harassment,  that  that  conduct  is 
prohibited  sex  discrimination,  and  that 
it  will  not  be  tolerated  by  the  school. 
That  awareness,  in  turn,  can  be  a  key 
element  in  preventing  sexual 
harassment. 

Dated:  March  10, 1997. 
Norma  V.  Cantii, 

Assistant  Secretary  for  Civil  Rights. 
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Introduction 

Under  Title  DC  of  the  Education 
Amendments  of  1972  (Title  DC)  and  its 
implementing  regulations,  no  individual 
may  be  discriminated  against  on  the 
basis  of  sex  in  any  education  program  or 
activity  receiving  Federal  financial 
assistance.  2  Sexual  harassment  of 
students  is  a  form  of  prohibited  sex 
discrimination  ^  under  the 
circumstances  described  in  the 
Guidance.  The  following  types  of 
conduct  constitute  sexual  harassment: 

Quid  Pro  Quo  Harassment 

A  school  employee  *  explicitly  or 
implicitly  conditions  a  student's 
participation  in  an  education  program 
or  activity  or  bases  an  educational 
decision  on  the  student's  submission  to 
unwelcome  sexual  advances,  requests 
for  sexual  favors,  or  other  verbal, 
nonverbal,  or  physical  conduct  of  a 


sexual  nature.^  Quid  pro  quo 
harassment  is  equally  unlawful  whether 
the  student  resists  and  suffers  the 
threatened  harm  or  submits  and  thus 
avoids  the  threatened  harm. 

Hostile  Environment  Sexual  Harassment 

Sexually  harassing  conduct  (which 
can  include  unwelcome  sexual 
advances,  requests  for  sexual  favors,  and 
other  verbal,  nonverbal,  or  physical 
conduct  of  a  sexual  nature) »  by  an 
employee,  by  another  student,  or  by  a 
third  party  that  is  sufficiently  severe, 
persistent,  or  pervasive  to  limit  a 
student's  ability  to  participate  in  or 
benefit  from  an  education  program  or 
activity,  or  to  create  a  hostile  or  abusive 
educational  environment.^ 

Schools  are  required  by  the  Title  DC 
regulations  to  have  grievance 
procedures  through  which  students  can 
complain  of  alleged  sex  discrimination, 
including  sexual  harassment.^  As 
outlined  in  this  guidance,  grievance 
procedures  also  provide  schools  with  an 
excellent  mechanism  to  be  used  in  their 
efforts  to  prevent  sexual  harassment . 
before  it  occurs. 

Finally,  if  the  alleged  harassment 
involves  issues  of  speech  or  expression, 
a  school's  obligations  may  be  affected  by 
the  application  of  First  Amendment 
principles. 

These  tmd  other  issues  are  discussed 
in  more  detail  in  the  following 
paragraphs. 

Applicability  of  Title  DC 

Title  DC  applies  to  all  public  and 
private  educational  institutions  that 
receive  Federal  funds,  including 
elementary  and  secondary  schools, 
school  districts,  proprietary  schools, 
colleges,  arid  universities.  The  Guidance 


uses  the  term  "schools"  to  refer  to  all 


those  institutions.  The  "education 
program  or  activity"  of  a  school 
includes  all  of  the  school's  ofwrations.^ 
This  means  that  Title  DC  protects 
students  in  connection  with  all  of  the 
academic,  educational,  extra-curricular, 
athletic,  and  other  programs  of  the 
school,  whether  they  take  place  in  the 
facilities  of  the  school,  on  a  school  bus, 
at  a  class  or  training  program  sponsored 
by  the  school  at  another  location,  or 
elsewhere. 

It  is  important  to  recognize  that  Title 
DC's  prohibition  of  sexual  harassment 
does  not  extend  to  legitimate  nonsexual 
touching  or  other  nonsexual  conduct. 
For  example,  a  high  school  athletic 
coach  hugging  a  student  who  made  a 
goal  or  a  kindergarten  teacher's 
consoling  hug  for  a  child  %vith  a  skiimed 
knee  will  not  be  considered  sexual 
harassment.^"  Similarly,  ontf' student's 
demonstration  of  a  sports  maneuver  or 
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technique  requiring  contact  with 
another  student  will  not  be  considered 
sexual  harassment.  However,  in  some 
circumstances,  nonsexual  conduct  may 
take  on  sexual  connotations  and  may 
rise  to  the  level  of  sexual  harassment 
For  example,  a  teacher's  repeatedly 
hugging  and  putting  his  or  her  arms 
around  students  under  inappropriate 
circumstances  could  create  a  hostile 
environment 

Title  DC  protects  any  "person"  from 
sex  discrimination;  accordingly  both 
male  and  female  students  are  protected 
from  sexual  harassment  engaged  in  by  a 
school's  employees,  other  students,  or 
third  parties.*'  Moreover,  Title  DC 
prohibits  sexual  harassment  regardless 
of  the  sex  of  the  harasser,  i.e.,  even  if  the 
harasser  and  the  person  being  harassed 
are  members  of  the  same  sex.'^  An 
example  would  be  a  campaign  of 
sexually  explicit  graffiti  directed  at  a 
particular  girl  by  other  girls. '^ 

Although  Title  DC  does  not  prohibit 
discrimination  on  the  basis  of  sexual 
orientation,**  sexual  harassment 
directed  at  gay  or  lesbian  students  may 
constitute  sexual  harassment  prohibited 
by  Title  DC.  For  example,  if  students 
heckle  another  student  with  comments 
based  on  the  student's  sexual 
orientation  (e.g.,  "gay  students  are  not 
welcome  at  this  table  in  the  cafeteria"), 
but  their  actions  or  language  do  not 
involve  sexual  conduct,  their  actions 
would  not  be  sexual  harassment  covered 
by  Title  DC.  On  the  other  hand, 
harassing  conduct  of  a  sexual  nature 
directed  toward  gay  or  lesbian  students 
(e.g.,  if  a  male  student  or  a  group  of 
male  students  target  a  lesbian  student 
for  physical  sexual  advances)  may 
create  a  sexually  hostile  environment 
and,  therefore,  may  be  .prohibited  by 
Title  DC.  It  should  be  noted  that  some 
State  and  local  laws  may  prohibit 
discrimination  on  the  basis  of  sexual 
orientation.  Also,  under  certain 
circumstances,  courts  may  permit 
redress  for  harassment  on  the  basis  of 
sexual  orientation  under  other  Federal 
legal  authority.*^ 

It  is  also  important  to  recognize  that 
gender-based  harassment,  which  may 
include  acts  of  verbal,  nonverbal,  or 

Ehysical  aggression,  intimidation,  or 
ostility  based  on  sex,  but  not  involvii^ 
conduct  of  a  sexual  nature,  may  be  a 
form  of  sex  discrimination  that  violates 
TiUe  DC  if  it  is  sufficienUy  severe, 
persistent,  or  pervasive  and  directed  at 
individuals  because  of  their  sex.*^  For 
example,  the  repeated  sabotaging  of 
female  graduate  students'  laboratory 
experiments  by  male  students  in  the 
class  could  be  the  basis  of  a  violation  of 
Titie  DC.  Although  a  comprehensive 
discussion  of  gender-based  harassment 


is  beyond  the  scope  of  this  Guidance,  in 
assessing  all  related  circumstances  to 
determine  whether  a  hostile 
environment  exists,  incidents  of  gender- 
based  harassment  combined  with 
incidents  of  sexual  harassment  could 
create  a  hostile  environment,  even  if 
neither  the  gender-based  harassment 
alone  nor  the  sexual  harassment  alone 
would  be  sufficient  to  do  so.* ^ 

Liability  of  a  School  for  Sexual 
Harassmmt 

Liability  of  a  School  for  Sexual 
Harassment  by  its  Employees 

A  school's  liability  for  sexual 
harassment  by  its  employees  is 
determined  by  application  of  agency 
principles,**  i.e.,  by  principles 
governing  the  delegation  of  authority  to 
or  authorization  of  another  person  to  act 
on  one's  behalf. 

Accordingly,  a  school  will  always  be 
liable  for  even  one  instance  of  quid  pro 
quo  harassment  by  a  school  employee  in 
a  position  of  authority,  such  as  a  teacher 
or  administrator,  whether  or  not  it 
knew,  should  have  known,  or  approved 
of  the  harassment  at  issue.  *^  Under 
agency  principles,  if  a  teacher  or  other 
employee  uses  the  authority  he  or  she 
is  given  (e.g.,  to  assign  grades)  to  force 
a  student  to  submit  to  sexual  demands, 
the  employee  "stands  in  the  shoes"  of 
the  school  and  the  school  will  be 
responsible  for  the  use  of  its  authority 
by  the  employee  or  agent ^^ 

A  school  will  also  be  liable  for  hostile 
envirormient  sexual  harassment  by  its 
employees,^*  i.e.,  for  harassment  that  is 
sufficienUy  severe,  persistent,  or 
pervasive  to  limit  a  student's  ability  to 
participate  in  or  benefit  from  the 
education  program  or  to  create  a  hostile 
or  abusive  educational  environment  if 
the  employee —  (1)  acted  with  apparent 
authority  (i.e.,  because  of  the  school's 
conduct,  the  employee  reasonably 
appears  to  be  acting  on  behalf  of  the 
school,  whether  or  not  the  employee 
acted  with  authority);  ^^  or  (2)  was  aided 
in  carrying  out  the  sexual  harassment  of 
students  by  his  or  her  position  of 
authority  with  the  institution.  ^^  For 
example,  a  school  will  be  liable  if  a 
teacher  abuses  his  or  her  del^ated 
authority  over  a  student  to  create  a 
hostile  environment,  such  as  if  the 
teacher  implicitiy  threatens  to  fail  a 
student  unless  the  student  responds  to 
his  or  her  sexual  advances,  even  though 
the  teacher  fails  to  carry  out  the  threat  ^^ 

As  this  example  illustrates,  in  many 
cases  the  line  between  quid  pro  quo  and 
hostile  environment  discrimination  will 
be  blurred,  and  the  employee's  conduct 
may  constitute  both  tjrpes  of 
harassment.  However,  what  is  important 


is  that  the  school  is  liable  for  that 
conduct  imder  application  of  agency 
principles,. regardless  of  whether  it  is 
labeled  as  quid  pro  quo  or  hostile 
environment  harassment. 

Whether  other  employees,  such  as  a 
janitor  or  cafeteria  worker,  are  in 
positions  of  authority  in  relation  to 
students — or  whether  it  would  be 
reasonable  for  the  student  to  believe  the 
employees  are,  even  if  the  employees 
are  not  (i.e.,  apparent  authorify)— will 
depend  on  factors  such  as  the  authority 
actually  given  to  the  employee's  (e.g.,  in 
some  elementary  schools,  a  cafeteria 
wdrker  may  have  authority  to  impose 
discipline)  and  the  age  of  the  student 
For  example,  in  some  cases  the  younger 
a  student  is,  the  more  likely  it  is  that  he 
or  she  will  consider  any  adult  employee 
to  be  in  a  position  of  authoritv. 

Even  in  situations  not  involving  (i) 
quid  pro  quo  harassment  (ii)  creation  of 
a  hostile  environment  through  an 
employee's  apparent  authority,  or  (iii) 
creation  of  a  hostile  environment  in 
which  the  employee  is  aided  in  carrying 
out  the  s(^x\ial  harassment  by  his  or  her 
position  of  authority,  a  school  will  be 
liable  for  sexual  harassment  of  its 
students  by  its  employees  under  the 
same  standards  applicable  to  peer  and 
third  party  hostile  envirormient  sexual 
harassment,  as  discussed  in  the  next 
section.  That  is,  if  the  school  fails  to 
take  immediate  and  appropriate  steps  to 
remedy  known  harassment,  then  the 
school  will  be  liable  under  TiUe  IX.»  It 
is  important  to  emphasize  that  under 
this  standard  of  Utility  the  school  can 
avoid  violating  Titie  DC  if  it  takes 
immediate  and  appropriate  action  upon 
notice  of  the  harassment 

Liability  of  a  School  for  Peer  or  Third 
Party  Harassment ''' 

In  contrast  to  the  variety  of  situations 
in  which  a  school  may  be  liable  for 
sexual  harassment  by  its  employees,  a 
school  will  be  liable  under  Titie  DC  if  ite 
students  sexually  harass  other  students 
if  (i)  a  hostile  environment  exists  in  the 
school's  programs  or  activities,  (ii)  the 
school  knows  or  should  have  known  of 
the  harassment,  and  (iii)  the  school  fails 
to  take  immediate  and  appropriate 
corrective  action."  (Each  of  these 
factors  is  discussed  in  detail  in 
subsequent  sections  of  the  Guidance.) 
Under  these  circimistances,  a  school's 
failure  to  respond  to  the  existence  of  a 
hostile  enviromnent  within  its  own 
programs  or  activities  permits  an 
atmosphere  of  sexual  discrimination  to 
permeate  the  educational  program  and 
results  in  discrimination  prohibited  by 
Titie  DC.  Ojnversely,  if,  upon  notice  of 
hostile  environment  harassment,  a 
school  takes  immediate  and  appropriate 


12040 


Federal  Register  /  Vol.  62,  No.  49  /  Thursday,  March  13.  1997  /  Notices 


steps  to  ranedy  the  hostile 
environment,  the  school  has  avoided 
violating  Title  DC.  Thus,  Title  DC  does 
not  make  a  school  responsible  for  the 
actions  of  harassing  students,  but  rather 
for  its  own  discrimination  in  failing  to 
remedy  it  once  the  school  has  notice. 
Sexually  harassing  conduct  of  third 
parties,  who  are  not  themselves 
employees  or  students  at  the  school 
(e.g.,  a  visiting  speaker  or  members  of  a 
visiting  athletic  club)  can  also  cause  a 
sexually  hostile  environment  in  school 
programs  or  activities.  For  the  same 
reason  that  a  school  will  be  Uable  under 
Tide  DC  for  a  hostile  environment 
caused  by  its  students,  a  school  will  be 
liable  if  third  parties  sexually  harass  its 
students  if  (i)  a  hostile  environment 
exists  in  the  school's  programs  or 
activities,  (ii)  the  school  knows  or 
should  have  known  of  the  harassment, 
and  (iii)  the  school  fails  to  taJte 
inunediate  and  appropriate  corrective 
action.^  However,  the  type  of 
appropriate  steps  the  school  should  take 
will  differ  depending  on  the  level  of 
control  the  school  has  over  the  third 
party  harasser.^  This  issue  is  discussed 
in  "Recipient's  Response." 

Effiect  of  Grievance  Procedures  on 
Liability 

Schools  are  required  by  the  Tide  DC 
regvdations  to  adppt  and  publish 
grievance  procediues  providing  for 
prompt  and  equitable  resolution  of  sex 
discrimination  complaints,  including 
complaints  of  sexual  harassment,  and  to 
disseminate  a  policy  against  sex 
discrimination.  31  (These  issues  are 
discussed  in  the  section  on  "Prompt  and 
Equitable  Grievance  Procedures.") 
These  procedures  provide  a  school  with 
a  mechanism  for  discovering  sexual 
harassment  as  early  as  possible  and  for 
effectively  correcting  problems,  as 
required  by  TiUe  DC.  By  having  a  strong 
policy  against  sex  discrimination  and 
accessible,  effiective,  and  fiairly  applied 
grievance  procedures,  a  school  is  telling 
its  students  that  it  does  not  tolerate 
sexual  harassment  and  that  students  can 
report  it  without  fear  of  adverse 
consequences. 

Accordingly,  in  the  absence  of 
effective  policies  and  grievance 
procedures,  if  the  alleged  harassment 
was  sufficienUy  severe,  persistent,  or 
pervasive  to  create  a  hostile 
environment,  a  school  will  be  in 
violation  of  TiUe  DC  because  of  the 
existence  of  a  hostile  environment,  even 
if  the  school  was  not  aware  of  the 
harassment  and  thus  failed  to  remedy 
it."  This  is  because,  without  a  policy 
and  procedure,  a  student  does  no*  know 
either  of  the  school's  interest  ir 
preventing  this  form  of  discrimination 


or  how  to  report  harassment  so  that  it 
can  be  remedied.  Moreover,  under  the 
agency  principles  previously  discussed, 
a  school's  failure  to  implement  effective 
poUcies  and  procedures  against 
discrimination  may  create  apparent 
authority  for  school  employees  to  harass 
students." 

OCR  Case  Resolution 

If  OCR  is  asked  to  investigate  or 
otherwise  resolve  incidents  of  sexual 
harassment  of  students,  including 
incidents  caused  by  employees,  other 
students,  or  third  parties,  C3CR  will 
consider  whethe^— (1)  the  school  has  a 
policy  prohibiting  sex  discrimination 
under  "TiUe  DC  and  effective  Tide  DC 
grievance  procedures;  '*  (2)  the  school 
appropriately  investigated  or  otherwise 
responded  to  allegations  of  sexual 
harassment;  and  (3)  the  school  has  taken 
inunediate  and  appropriate  corrective 
action  responsive  to  quid  pro  quo  or 
hostile  environment  harassment.  (Issues 
related  to  appropriate  investigative  and 
corrective  actions  are  discussed  in  detail 
in  the  section  on  "Recipient's 
Response.")  If  the  school  has  taken  each 
of  these  steps,  OCR  will  consider  the 
case  against  the  school  resolved  and 
take  no  further  action  other  than 
monitoring  compliance  with  any 
agreement  between  the  school  and  OCR. 
This  is  true  in  cases  in  which  the  school 
was  in  violation  of  Tide  DC,  as  well  as 
those  in  which  there  has  been  no 
violation  of  Tide  DC. " 

Welcomeness 

In  order  to  be  actionable  as 
harassment,  sexual  conduct  must  be 
unwelcome.  Conduct  is  unwelcome  if 
the  student  did  not  request  or  invite  it 
and  "regarded  the  conduct  as 
undesirable  or  offensive."  ^ 
Acquiescence  in  the  conduct  or  the 
failure  to  complain  does  not  always 
mean  that  the  conduct  was  welcome.^'' 
For  example,  a  student  may  decide  not 
to  resist  sexual  advances  of  another 
student  or  may  not  file  a  complaint  out 
of  fear.  In  addition,  a  student  may  not 
object  to  a  pattern  of  sexually 
demeaning  comments  directed  at  him  or 
her  by  a  group  of  students  out  of  a 
concern  that  objections  might  cause  the 
harassers  to  make  more  comments.  The 
fact  that  a  student  may  have  accepted 
the  conduct  does  not  mean  that  he  or 
she  welcomed  it.^*  Also,  the  fact  that  a 
student  willingly  participated  in 
conduct  on  one  occasion  does  not 
prevent  him  or  her  from  indicating  that 
the  same  conduct  has  become 
unwelcome  on  a  subsequent  occasion 
'"  the  other  hand  if  a  student  artiveh' 
jjarticipates  ir  sexual  banter  and 
iiscussions  and  gives  no  indication  that 


he  or  she  objects,  then  the  evidence 
generally  will  not  support  a  conclusion 
that  the  conduct  was  unwelcome.^ 

If  younger  children  are  involved,  it 
may  be  necessary  to  determine  the 
degree  to  which  they  are  able  to 
recognize  that  certain  sexual  conduct  is 
conduct  to  which  they  can  or  shoidd 
reasonably  object  and  the  degree  to 
which  they  can  articulate  an  objection. 
Accordingly,  OCR  will  consider  the  age 
of  the  student,  the  nature  of  the  conduct 
involved,  and  other  relevant  factors  in 
determining  whether  a  student  had  the 
capacity  to  welcome  sexual  conduct 

Schools  should  be  particularly 
concerned  about  the  issue  of 
welcomeness  if  the  harasser  is  in  a 
position  of  authority.  For  instance, 
because  students  may  be  encoiu-aged  to 
believe  that  a  teacher  has  absolute 
authority  over  the  operation  of  his  or 
her  classroom,  a  student  may  not  object 
to  a  teacher's  sexually  harassing 
comments  during  class;  however,  this 
does  not  necessarily  mean  that  the 
conduct  was  welcome.  Instead,  the 
student  may  believe  that  any  objections 
would  be  ineffective  in  stopping  the 
harassment  or  may  fear  that  by  making 
objections  he  or  she  will  be  singled  out 
for  harassing  comments  or  other 
retaliation. 

In  addition,  OCR  must  consider 
particular  issues  of  welcomeness  if  the 
alleged  harassment  relates  to  alleged 
"consensual"  sexual  relationships 
between  a  school's  adult  employees  and 
its  students.  If  elementary  students  are 
involved,  welcomeness  will  not  be  an 
issue:  OCR  will  never  view  sexucd 
conduct  between  an  adult  ^hool 
employee  and  an  elementary  school 
student  as  consensual.  In  cases 
involving  secondary  students,  there  will 
be  a  strong  presimiption  that  sexual 
conduct  between  an  adult  school 
employee  and  a  student  is  not 
consensual.  In  cases  involving  older 
secondary  students,  subject  to  the 
presumption,  *>  OCR  wUl  consider  a 
number  of  factors  in  determining 
whether  a  school  employee's  sexiial 
advances  or  other  sexual  conduct  could 
be  considered  welcome.'*'  In  addition, 
OCR  will  consider  these  factors  in  all 
cases  involving  postsecondary  students 
in  making  those  determinations.^  The 
factors  include: 

•  The  nature  of  the  conduct  and  the 
relationship  of  the  school  employee  to 
the  student,  including  the  degree  of 
influence  (which  could,  at  least  in  part, 
be  affected  by  the  student's  age), 
authority,  or  control  the  employee  has 
over  the  student. 

•  Whether  the  student  was  legally  or 
practically  luable  to  consent  to  the 
sexual  conduct  in  question.  For 
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example,  a  student's  age  could  affect  his 
or  her  ability  to  do  so.  Similarly,  certain 
types  of  disabilities  could  affect  a 
student's  ability  to  do  so. 

If  there  is  a  dispute  about  whether 
harassment  occurred  or  whether  it  was 
welcome — in  a  case  in  which  it  is 
appropriate  to  consider  whether  the 
conduct  could  be  welcome — 
determinations  should  be  made  based 
on  the  totality  of  the  circumstances.  The 
following  types  of  information  may  be 
helpful  in  resolving  the  dispute: 

•  Statements  by  any  witnesses  to  the 
alleged  incident. 

•  Evidence  about  the  relative 
credibility  of  the  allegedly  harassed 
student  and  the  alleged  harasser.  For 
example,  the  level  of  detail  and 
consistency  of  each  person's  account 
should  be  compared  in  an  attempt  to 
determine  who  is  telling  the  truth. 
Another  way  to  assess  credibility  is  to 
see  if  corroborative  evidence  is  lacking 
where  it  should  logically  exist. 
However,  the  absence  of  witnesses  may 
indicate  only  the  unwillingness  of 
others  to  step  forward,  perhaps  due  to 
fear  of  the  harasser  or  a  desire  not  to  get 
involved. 

•  Evidence  that  the  alleged  harasser 
has  been  found  to  have  harassed  others 
may  support  the  credibility  of  the 
student  claiming  the  harassment; 
conversely,  the  student's  claim  will  be 
weakened  if  he  or  she  has  been  found 
to  have  made  false  allegations  against 
other  individuals. 

•  Evidence  of  the  allegedly  harassed 
student's  reaction  or  behavior  after  the 
alleged  harassment  For  example,  were 
there  witnesses  who  saw  the  student 
immediately  after  the  alleged  incident 
who  say  that  the  student  appeared  to  be 
upset?  However,  it  is  important  to  note 
that  some  students  may  respond  to 
harassment  in  ways  that  do  not  manifest 
themselves  right  away,  but  may  surface 
several  days  or  weeks  after  the 
harassment.  For  example,  a  student  may 
initially  show  no  signs  of  having  been 
harassed,  but  several  weeks  after  the 
harassment,  there  may  be  significant 
changes  in  the  student's  behavior, 
including  difficulty  concentrating  on 
academic  work,  symptoms  of 
depression,  and  a  desire  to  avoid  certain 
individuals  and  places  at  school. 

•  Evidence  about  whether  the  student 
claiming  harassment  filed  a  complaint 
or  took  other  action  to  protest  the 
conduct  soon  after  the  alleged  incident 
occurred.  However,  failure  to 
immediately  complain  may  merely 
reflect  a  fear  of  retaliation  or  a  fear  that 
the  complainant  may  not  be  believed 
rather  than  that  the  alleged  harassment 
did  not  occur. 


•  Other  contemporaneous  evidence. 
For  example,  did  the  student  claiming 
harassment  write  about  the  conduct, 
and  his  or  her  reaction  to  it,  soon  after 
it  occurred  (e.g.,  in  a  diary  or  letter)? 
Did  the  student  tell  others  (friends, 
parents)  about  the  conduct  (and  his  or 
her  reaction  to  it)  soon  after  it  occurred? 

Severe,  Persistent,  or  Pervasive 

Hostile  environment  sexual 
harassment  of  a  student  or  students  by 
other  students,  employees,  or  third 
parties  is  created  if  conduct  of  a  sexual 
nature  is  sufficiendy  severe,  pereistent, 
or  pervasive  to  limit  a  student's  ability 
to  participate  in  or  benefit  from  the 
education  program  or  to  create  a  hostile 
or  abusive  educaOonal  environment 
Thus,  conduct  that  is  sufficiendy  severe, 
but  not  persistent  or  pervasive,  can 
result  in  hostile  environment  sexual 
harassment. 

In  deciding  whether  conduct  is 
sufficiendy  severe,  persistent,  or 
pervasive,  the  conduct  should  be 
considered  from  both  a  subjective  *^  and 
objective  **  perspective.  In  making  this 
determination,  all  relevant 
circumstances  should  be  considered  **: 

•  The  degree  to  which  the  conduct 
affected  one  or  more  students' 
education.  For  a  hostile  environment  to 
exist,  the  conduct  must  have  limited  the 
ability  of  a  student  to  participate  in  or 
benefit  from  his  or  her  education  or 
altered  the  conditions  of  the  student's 
educational  environment** 

••  Many  hostile  environment  cases 
involve  tangible  or  obvious  injuries.*^ 
For  example,  a  student's  grades  may  go 
down  or  die  student  may  be  forced  to 
withdraw  &t>m  school  because  of  the 
harassing  behavior.**  A  student  may 
also  suffer  physical  injuries  and  mental 
or  emotional  distress.'*' 

••  However,  a  hostile  environment 
may  exist  even  if  there  is  no  tangible 
injury  to  the  student 5«  For  example,  a 
student  may  have  been  able  to  keep  up 
his  or  her  grades  and  continue  to  attend 
school  even  though  it  was  more  difficult 
for  him  or  her  to  do  so  because  of  the 
harassing  behavior.*'  A  student  may  be 
able  to  remain  on  a  sports  team,  despite 
feeling  humiliated  or  angered  by 
harassment  that  creates  a  hostile 
enviroiunent.52  Harassing  conduct  in 
diese  examples  alters  the  student's 
educational  environment  on  the  basis  of 

sex. 

••  A  hostile  environment  can  occur 
even  if  the  harassment  is  not  targeted 
specifically  at  the  individual 
complainant'3  por  example,  if  a  student 
or  group  of  students  regularly  directs 
sexual  conunents  toward  a  particular  ► 
student,  a  hostile  environment  may  be 
created  not  only  for  the  targeted  student. 


but  also  for  others  who  witness  the 
conduct  Similarly,  if  a  middle  school 
teacher  directs  sexual  conlments  toward 
a  particular  student,  a  hostde 
environment  may  be  created  for  the 
targeted  student  and  for  the  students 
who  witness  the  conduct. 

•  The  type,  frequency,  and  duration 
of  the  conduct.  In  most  cases,  a  hostde 
environment  will  exist  if  there  is  a 
pattern  or  practice  of  harassment  or  if 
the  harassment  is  sustained  and 
nontrivial.**  For  instance,  if  a  youitg 
woman  is  taunted  by  one  or  more  young 
men  about  her  breasts  or  genital  area  or 
both,  OCR  may  find  that  a  hostile 
envirorunent  has  been  created, 
particularly  if  the  conduct  has  gone  on 
for  some  time,  takes  place  throughout 
the  school,  or  if  the  taunts  are  made  by 
a  number  of  students.  The  more  severe 
the  conduct,  the  less  the  need  to  show 
a  repetitive  series  of  incidents;  this  is 
particidarly  true  if  the  harassment  is 
physical.  For  instance,  if  the  conduct  is 
more  severe,  e.g.,  attempts  to  grab  a 
female  student's  breasts,  genital  area,  or 
buttocks,  it  need  not  be  as  persistent  or 
pervasive  in  order  to  create  a  hostde 
environment.  Indeed,  a  single  or 
isolated  incident  of  sexual  harassment 
may,  if  sufficienUy  severe,  create  a 
hostde  environment.**  On  the  other 
hand,  conduct  that  is  not  severe, 
persistent,  or  pervasive  will  not  create  a 
hostile  environment;  e.g.,  a  comment  by 
one  student  to  another  student  that  she 
has  a  nice  figxue.  Indeed,  depending  on 
the  circumstances,  this  may  not  even  be 
conduct  of  a  sexual  nature.**  Similarly, 
because  students  date  one  another,  a 
request  for  a  date  or  a  gift  of  flowers, 
even  if  unwelcome,  would  not  create  a 
hostile  environment.  However,  there 
may  be  circumstances  in  which 
repeated,  unwelcome  requests  for  dates 
or  sinular  conduct  could  create  a  hostde 
environment  For  example,  a  person 
may  request  dates  in  an  intimidating  or 
threatening  manner. 

•  The  identity  of  and  relationship 
between  the  alleged  harasser  and  the 
subject  or  subjects  of  the  harassment.  A 
factor  to  be  considered,  especially  in 
cases  involving  allegations  of  sexual 
harassment  of  a  student  by  a  school 
employee,  is  the  identity  of  and 
relationship  between  the  alleged 
harasser  and  the  subject  or  subjects  of 
the  harassment  For  example,  due  to  the 
power  that  a  professor  or  teacher  has 
over  a  student,  sexually  based  conduct 
by  that  person  toward  a  student  is  more 
likely  to  create  a  hostile  environment 
than  simdar  conduct  by  another 
student*^ 

•  The  number  of  individuals 
involved.  Sexual  harassment  may  be 
committed  by  an  individual  or  a  group. 
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In  some  cases,  verbal  comments  or  other 
conduct  from  one  person  might  not  be 
sufficient  to  create  a  hostile 
enviiooment,  but  could  be  if  done  by  a 
group.  Similarly,  while  harassment  can 
be  directed  tow^ard  an  individual  or  a 
group,^  the  efiiact  of  the  conduct  toward 
a  group  may  vary,  depending  on  the 
t3rpe  of  conduct  and  the  context.  For 
certain  types  of  conduct,  there  may  be 
"safety  in  numbers."  For  example, 
following  an  individual  student  and 
making  sexual  taunts  to  him  or  her  may 
be  very  intimidating  to  that  student  but, 
in  certain  circumstances,  less  so  to  a 
group  of  students.  On  the  other  hand, 
persistent  imwelcome  sexual  conduct 
still  may  create  a  hostile  environment  if 
directed  toward  a  group. 

•  The  age  and  sex  o/  the  alleged 
hamsser  and  the  subject  or  subjects  of 
the  harassment.  For  example,  in  the 
case  of  younger  students,  sexually 
harassing  conduct  is  more  likely  to  be 
intimidating  if  coming  from  an  older 
student  ** 

•  The  size  of  the  school,  location  of 
the  incidents,  and  context  in  which  they 
occurred.  Depending  on  the 
circumstances  of  a  particular  case,  fewer 
incidents  may  have  a  greater  effect  at  a 
small  college  than  at  a  large  university 
campus.  Harassing  conduct  occurring 
on  a  school  bus  may  be  more 
intimidating  than  similar  conduct  on  a 
school  playgroimd  because  the 
restricted  area  makes  it  impossible  for 
the  students  to  avoid  their  harassers.^ 
Harassing  conduct  in  a  personal  or 
secluded  area  such  as  a  dormitory  room 
or  residence  hall  can  also  have  a  greater 
effect  (e.g. ,  be  seen  as  more  threatening) 
than  would  similar  conduct  in  a  more 
public  area.  On  the  other  hand, 
harassing  conduct  in  a  public  place  may 
be  more  humiliating.  Each  incident 
must  be  judged  individually. 

•  Other  incidents  at  the  school.  A 
series  of  instances  at  the  school,  not 
involving  the  same  students,  could — 
taken  together — create  a  hostile 
environment,  even  if  each  by  itself 
would  not  be  sufficient^* 

•  Incidents  of  gender-based,  but  non- 
sexual, harassment.  Acts  of  verbal, 
nonvert>al,  or  physical  aggression, 
intimidation,  or  hostility  based  on  sex, 
but  not  involving  sexual  activity  or 
language,  can  be  combined  with 
incidents  of  sexual  harassment  to 
determine  if  the  incidents  of  sexual 
harassment  are  sufficienUy  severe, 
persistent,  or  pervasive  to  create  a 
sexually  hostile  environment.^^ 

Notice 

A  school  will  be  in  violation  of  Title 
DC  if  the  school  "has  notice"  of  a 
sexually  hostile  environment  and  tails 


to  take  immediate  and  appropriate 
corrective  action."  A  school  has  notice 
if  it  actually  "knew,  or  in  the  exercise 
of  reasonable  care,  should  have  known" 
about  the  harassment.^  In  addition,  as 
long  as  an  agent  or  responsible 
employee  of  the  school  received 
notice,"  the  school  has  notice. 

A  school  can  receive  notice  in  many 
different  ways.  A  student  may  have  filed 
a  grievance  or  complained  to  a  teacher 
about  fellow  students  sexually  harassing 
him  or  her.  A  student,  parent,  or  other 
individual  may  have  contacted  other 
appropriate  personnel,  such  as  a 
principal,  campus  security,  bus  driver, 
teacher,  an  affirmative  action  officer,  or 
staff  in  the  office  of  student  affairs.  An 
agent  or  responsible  employee  of  the 
school  may  have  witnessed  the 
harassment.  The  school  may  receive 
notice  in  an  indirect  manner,  from 
sources  such  as  a  member  of  the  school 
staff,  a  member  of  the  educational  or 
local  community,  or  the  media.  The 
school  also  may  have  received  notice 
bom  flyers  about  the  incident  or 
incidents  posted  around  the  school.** 

Constructive  notice  exists  if  the 
school  "should  have"  known  about  the 
harassment — if  the  school  would  have 
found  out  about  the  harassment  through 
a  "reasonably  diligent  inquiry."*^  For 
example,  if  a  school  knows  of  some 
incidents  of  harassment,  there  may  be 
situations  in  which  it  will  be  charged 
with  notice  of  others — if  the  known 
incidents  should  have  triggered  an 
investigation  that  would  have  led  to  a 
discovery  of  the  additional  incidents.  In 
other  cases,  the  pervasiveness  of  the 
harassment  may  be  enough  to  conclude 
that  the  school  should  have  known  of 
the  hostile  environment — if  the 
harassment  is  widespread,  openly 
practiced,  or  well-known  to  students 
and  staff  (such  as  sexual  harassment 
occurring  in  hallways,  graffiti  in  public 
areas,  or  harassment  occurring  during 
recess  under  a  teacher's  supervision).** 

In  addition,  if  a  school  otherwise  has 
actual  or  constructive  notice  of  a  hostile 
environment  and  fails  to  take  immediate 
and  appropriate  corrective  action,  a 
school  has  violated  Title  DC  even  if  the 
student  fails  to  use  the  school's  existing 
grievance  procedures. 

Recipient's  Response 

Once  a  school  has  notice  of  possible 
sexual  harassment  of  students — whether 
carried  out  by  employees,  other 
students,  or  third  parties — it  should  take 
immediate  and  appropriate  steps  to 
investigate  or  otherwise  determine  what 
occiured  and  take  steps  reasonably 
calculated  to  end  any  harassment, 
eliminate  a  hostile  environment  if  one 
has  been  created,  and  prevent 


harassment  from  occurring  again.  These 
steps  are  the  school's  responsibility 
whether  or  not  the  student  who  was 
harasaed  makes  a  complaint  or 
otherwise  asks  the  school  to  take 
action.**  As  described  in  the  next 
section,  in  appropriate  circumstances 
the  school  will  also  be  responsible  for 
taking  steps  to  remedy  the  effects  of  the 
harassment  on  the  individual  student  or 
students  who  were  harassed.  What 
constitutes  a  reasonable  response  to 
information  about  possible  sexual 
harassment  will  differ  depending  upon 
the  circumstances. 

Response  to  Student  or  Parent  Reports 
of  Harassment;  Response  to  Direct 
Observation  by  a  Responsible  Employee 
or  Agent  of  Harassment 

U  a  student  or  the  parent  of  an 
elementary  or  secondary  student 
provides  information  or  complains 
about  sexual  harassment  of  the  student, 
the  school  should  initially  discuss  what 
actions  the  student  or  parent  is  seeking 
in  response  to  the  harassment  The 
school  should  explain  the  avenues  for 
informal  and  formal  action,  including  a 
description  of  the  grievance  procedure 
that  is  available  for  sexual  harassment 
complaints  and  an  explanation  of  how 
the  procedure  works.  If  a  responsible 
school  employee  or  agent  has  directly 
observed  sexual  harassment  of  a 
student,  the  school  should  contact  the 
student  who  was  harassed  (or  the 
parent,  depending  upon  the  age  of  the 
student),  ^  explain  that  the  school  is 
responsible  for  taking  steps  to  correct 
the  harassment,  tmd  provide  the  same 
information  described  in  the  previous 
sentence. 

Regardless  of  whether  the  student 
who  was  harassed,  or  his  or  her  parent, 
decides  to  file  a  formal  complaint  or 
othervdse  request  action  on  the 
student's  behalf  (including  in  cases 
involving  direct  observation  by  a 
responsible  school  employee  or  agent), 
the  school  must  prompUy  investigate  to 
determine  what  occurred  and  then  take 
appropriate  steps  to  resolve  the 
situation.  The  specific  steps  in  an 
investigation  Mdll  vary  depending  upon 
the  nature  of  the  allegations,  the  source 
of  the  complaint,  the  age  of  the  student 
or  students  involved,  the  size  and 
administrative  structtue  of  the  school, 
and  other  factors.  However,  in  all  cases 
the  inquiry  must  be  prompt,  thorough, 
and  impartial.  (Requests  by  the  student 
who  was  harassed  for  confidentiality  or 
for  no  action  to  be  taken,  responding  to 
notice  of  harassment  from  other  sources, 
and  the  components  of  a  prompt  and 
equitable  grievance  procedure  are 
discussed  in  subsequent  sections  of  the 
Guidance.) 
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It  may  be  appropriate  for  a  school  to 
take  interim  measures  during  the 
investigation  of  a  complaint.  For 
instance,  if  a  student  sdleges  that  he  or 
she  has  been  sexually  assaulted  by 
another  student,  the  school  may  decide 
to  immediately  place  the  students  in 
separate  classes  or  in  different  housing 
arrangements  on  a  campus,  pending  the 
results  of  the  school's  investigation. 
Similarly,  if  the  alleged  harasser  is  a 
teacher,  allowing  the  student  to  transfer 
to  a  different  class  may  be  appropriate. 
In  cases  involving  potential  criminal 
conduct,  school  personnel  should 
determine  whether  appropriate  law 
enforcement  authorities  should  be 
notified.  In  all  cases,  schools  should 
make  every  effort  to  prevent  public 
disclosure  of  the  names  of  all  parties 
involved,  except  to  the  extent  necessary 
to  carry  out  an  investigation. 

If  a  school  determines  that  sexual 
harassment  has  occurred,  it  should  take 
reasonable,  timely,  age-appropriate,  and 
effective  corrective  action,  including 
steps  tailored  to  the  specific  situation.  ^' 
Appropriate  steps  should  be  taken  to 
end  the  harassment.  For  example, 
school  personnel  may  need  to  counsel, 
warn,  or  take  disciplinary  action  against 
the  harasser,  based  on  the  severity  of  the 
harassment  or  any  record  of  prior 
incidents  or  both.  ''^  A  series  of 
escalating  consequences  may  be 
necessary  if  the  initial  steps  are 
ineffective  in  stopping  the 
harassment.  ^'  In  some  cases,  it  may  be 
appropriate  to  further  separate  the 
harassed  student  and  the  harasser,  e.g., 
by  changing  housing  arrangements''*  or 
directing  the  harasser  to  have  no  further 
contact  with  the  harassed  student. 
Responsive  measures  of  this  type  should 
be  designed  to  minimize,  as  much  as 
possible,  the  burden  on  the  student  who 
was  harassed.  If  the  alleged  harasser  is 
not  a  student  or  employee  of  the 
recipient,  OCR  will  consider  the  level  of 
control  the  school  has  over  the  harasser 
in  determining  what  response  would  be 
appropriate  ^'. 

Steps  also  should  be  taken  to 
eliminate  any  hostile  environment  that 
has  been  created.  For  example,  if  a 
female  student  has  l)een  subjected  to 
harassment  by  a  group  of  other  students 
in  a  class,  the  school  may  need  to 
deliver  special  training  or  other 
interventions  for  that  class  to  repair  the 
educational  environment.  If  the  school 
offers  the  student  the  option  of 
withdrawing  from  a  class  in  which  a 
hostile  environment  occurred,  the 
school  should  assist  the  student  in 
making  program  or  schedule  changes 
and  ens\ire  that  none  of  the  changes 
adversely  affect  the  student's  academic 
record.  Other  measures  may  include,  if 


appropriate,  directing  a  harasser  to 
apologize  to  the  harassed  student.  If  a 
hostile  environment  has  affected  an 
entire  school  or  campus,  an  efiiective 
response  may  need  to  include 
dissemination  of  information,  the 
issuance  of  new  policy  statements,  or 
other  steps  that  are  designed  to  clearly 
communicate  the  message  that  the 
school  does  not  tolerate  harassment  and 
will  be  responsive  to  any  student  who 
reports  that  conduct. 

In  some  situations,  a  school  may  be 
required  to  provide  other  services  to  the 
student  who  was  harassed  if  necessary 
to  address  the  effects  of  the  harassment 
on  that  student.  '*  For  example,  if  an 
instructor  gives  a  student  a  low  grade 
because  the  student  failed  to  respond  to 
his  sexual  advances,  this  constitutes 
quid  pro  quo  harassment  for  which  the 
school  is  liable  under  Tide  DC  regardless 
of  whether  it  knew  of  the  harassment. 
Thus,  the  school  may  be  required  to 
make  arrangements  for  an  independent 
reassessment  of  the  student's  work,  if 
feasible,  and  change  the  grade 
accordingly;  make  arrangements  for  the 
student  to  take  the  course  again  with  a 
different  instructor,  provide  tutoring; 
make  tuition  adjustmetits;  offer 
reimbursement  for  professional 
counseling;  or  take  other  measures  that 
are  appropriate  to  the  circumstances.  As 
another  example,  if  a  school  delays 
responding  or  resjMjnds  inappropriately 
to  information  about  harassment,  such 
as  a  case  in  which  the  school  ignores 
complaints  by  a  student  that  he  or  she 
is  being  sexually  harassed  by  a 
classmate,  the  school  will  be  required  to 
remedy  the  effects  of  the  harassment 
that  could  have  been  prevented  had  the 
school  responded  prompUy  and 
appropriately. 

Finally,  a  school  should  take  steps  to 
prevent  any  further  harassment  ^  and  to 
prevent  any  retaliation  against  the 
student  who  made  the  complaint  (or 
was  the  subject  of  the  harassment), 
against  a  person  who  filed  a  complaint 
on  behalf  of  a  student,  or  against  those 
who  provided  information  as 
witnesses.^^  At  a  minimum,  this 
includes  making  sure  that  the  harassed 
students  and  their  parents  know  how  to 
report  any  subsequent  problems  and 
making  follow-up  inquiries  to  see  if 
there  have  been  any  new  incidents  or 
any  retaliation.  To  prevent  reciuxences, 
counseling  for  the  harasser  may  be 
appropriate  to  ensure  that  he  or  she 
imderstands  what  constitutes 
harassment  and  the  effects  it  can  have. 
In  addition,  depending  on  how 
widespread  the  harassment  was  and 
whether  there  have  been  any  prior 
incidents,  the  school  may  need  to 
provide  training  for  the  larger  school 


commimity  to  ensure  that  students, 
parents,  and  teachers  can  recognize 
harassment  if  it  recurs  and  know  how  to 
respond.^ 

Requests  by  the  Harassed  Student  for 
Confidentiality 

The  scope  of  a  reasonable  response 
also  may  depend  upon  whether  a 
student,  or  parent  of  a  minor  student, 
reporting  harassment  asks  that  the 
student's  name  not  be  disclosed  to  the 
harasser  or  that  nothing  be  done  about 
the  alleged  harassment  In  all  cases  a 
school  should  discuss  confidentiality 
standards  and  concerns  with  the 
complainant  initially.  The  school 
should  inform  the  student  that  the 
request  may  limit  the  school's  ability  to 
respond.  The  school  also  should  tell  the 
student  that  Tide  EX  prohibits 
retaliation  and  that,  if  he  or  she  is  afraid 
of  reprisals  from  the  alleged  harasser, 
the  school  will  take  steps  to  try  to 
prevent  retaliation  and  will  take  strong 
responsive  actions  if  retaliation  occurs. 
If  the  student  continues  to  ask  that  his 
or  her  name  not  be  revealed,  the  school 
should  take  all  reasonable  steps  to 
investigate  and  resp>ond  to  the 
complaint  consistent  with  that  request 
as  long  as  doing  so  does  not  preclude 
the  school  from  responding  effectively 
to  the  harassment  and  preventing 
harassment  of  other  students.  Thus,  for 
example,  a  reasonable  response  would 
not  require  disciplinary  action  against 
an  alleged  harasser  if  a  student,  who 
was  the  only  student  harassed,  insists 
that  his  or  her  name  not  be  revealed, 
and  the  alleged  harasser  could  not 
respond  to' die  charges  of  sexual 
harassment  without  that  information. 

At  the  same  time,  a  school  should 
evaluate  the  confidentiality  request  in 
the  context  of  its  responsibility  to 
provide  a  safe  and  nondiscriminatory 
environment  for  all  students.  The 
factors  a  school  may  consider  in  this 
regard  include  the  seriousness  of  the 
alleged  harassment,  the  age  of  the 
student  harassed,  whether  there  have 
been  other  complaints  or  reports  of 
harassment  against  the  alleged  harasser. 
and  the  rights  of  the  accused  individual 
to  receive  information  about  the  accuser 
and  the  allegations  if  a  formal 
proceeding  with  sanctions  may  result.*' 
Although  a  student's  request  to  have 
his  or  bra  name  withheld  may  limit  the 
school's  ability  to  respond  fully  to  an 
individual  complaint  of  harassment, 
other  means  may  be  available  to  address 
the  harassment  There  are  steps  a 
recipient  can  take  to  limit  the  effects  of 
the  alleged  harassment  and  prevent  its 
rectirrence  without  initiating  formal 
action  against  the  alleged  harasser  or 
revealing  the  identity  of  the 
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complainant.  Examples  include 
conducting  sexual  harassment  training 
for  the  school  site  or  academic 
department  where  the  problem 
occurred,  taking  a  student  survey 
concerning  any  problems  with 
harassment,  or  implementing  other 
systemic  measures  at  the  site  or 
department  where  the  alleged 
harassment  has  occurred. 

In  addition,  by  investigating  the 
complaint  to  the  extent  possible — 
including  by  reporting  it  to  the  Title  DC 
coordinator  or  other  responsible  school 
employee  designated  pursuant  to  Tide 
DC — the  school  may  learn  about  or  be 
able  to  confirm  a  pattern  of  harassment 
based  on  claims  by  different  students 
that  they  were  harassed  by  the  same 
individual.  In  some  situations  there  may 
be  prior  reports  by  former  students  who 
now  might  be  willing  to  come  forward 
and  be  identified,  thus  providing  a  basis 
for  further  corrective  action.  In 
instances  affecting  a  number  of  students 
(for  example,  a  report  from  a  student 
that  an  instructor  has  repeatedly  made 
sexually  explicit  remarks  about  his  or 
her  personal  life  in  firont  of  an  entire 
class),  an  individual  can  be  put  on 
notice  of  allegations  of  harassing 
behavior  and  counseled  appropriately 
without  revealing,  even  indirectly,  the 
identity  of  the  student  who  notified  the 
school.  Those  steps  can  be  very  effective 
in  preventing  further  harassment. 

Response  to  Other  Types  of  Notice 

The  previous  two  sections  deal  with 
situations  in  which  a  student  or  parent 
of  a  student  who  was  harassed  reports 
or  complains  of  harassment  or  in  which 
a  responsible  school  employee  or  agent 
directly  observes  sexual  harassment  of  a 
student  If  a  school  learns  of  harassment 
through  other  means,  for  example  if 
information  about  harassment  is 
received  from  a  third  party  (such  as 
from  a  witness  to  an  incident  or  an 
anonymous  letter  or  telephone  call), 
difEarent  bctors  will  affect  the  school's 
response.  These  factors  include  the 
source  and  natiire  of  the  information; 
the  seriousness  of  the  alleged  incident; 
the  specificity  of  the  information;  the 
objectivity  and  credibility  of  the  source 
of  the  report:  whether  any  individuals 
can  be  identified  who  were  subjected  to 
the  alleged  harassment;  and  whether 
those  individuals  want  to  pursue  the 
matter.  If,  based  on  these  factors,  it  is 
reasonable  for  the  school  to  investigate 
and  it  can  confirm  the  allegations,  the 
considerations  described  in  the  previous 
sections  concerning  interim  measures 
and  appropriate  responsive  action  will 
apply. 

For  example,  if  a  parent  visiting  a 
school  observes  a  student  repeatedly 


harassing  a  group  of  female  students 
and  reports  this  to  school  officials, 
school  personnel  can  speak  with  the 
female  students  to  confirm  whether  that 
conduct  has  occurred  and  whether  they 
view  it  as  unwelcome.  If  the  school 
determines  that  the  conduct  created  a 
hostile  environment,  it  can  take 
reasonable,  age-appropriate  steps  to 
address  the  situation.  If,  on  the  other 
hand,  the  students  in  this  example  were 
to  ask  that  their  names  not  be  disclosed 
or  indicate  that  they  do  not  want  to 
pursue  the  matter,  the  considerations 
described  in  the  previous  section  related 
to  requests  for  confidentiality  will  shape 
the  school's  response. 

In  a  contrasting  example,  a  student 
newspaper  at  a  large  university  may 
print  an  anonymous  letter  claiming  that 
a  professor  is  sexually  harassing 
students  in  class  on  a  daily  basis,  but 
the  letter  provides  no  clue  as  to  the 
identity  of  the  professor  or  the 
department  in  which  the  conduct  is 
allegedly  taking  place.  Due  to  the 
anonymous  source  and  lack  of 
specificity  of  the  information,  a  school 
would  not  reasonably  be  able  to 
investigate  and  confirm  these 
allegations.  However,  in  response  to  the 
anonymous  letter,  the  school  could 
submit  a  letter  or  article  to  the 
newspaper  reiterating  its  policy  against 
sexual  harassment,  encouraging  persons 
who  believe  that  they  have  been 
sexually  harassed  to  come  forward,  and 
explaining  how  its  grievance  procedures 
work. 

Prevention 

A  policy  specifically  prohibiting 
sexual  harassment  and  separate 
grievance  procedures  for  violations  of 
that  policy  can  help  ensure  that  all 
students  and  employees  understand  the 
nature  of  sexiial  harassment  and  that  the 
school  will  not  tolerate  it.  Indeed,  they 
might  even  bring  conduct  of  a  sexual 
nature  to  the  school's  attention  so  that 
the  school  can  address  it  before  it 
becomes  sufficiently  severe,  persistent, 
or  pervasive  to  create  a  hostile 
environment.  Further,  training  for 
administrators,  teachers,  and  staff  and 
age-appropriate  classroom  information 
for  students  can  help  to  ensure  that  they 
understand  what  types  of  conduct  can 
cause  sexual  harassment  and  that  they 
know  how  to  respond. 

Prompt  and  Equitable  Grievance 
Procedures 

Schools  are  required  by  Title  DC  to 
adopt  and  publish  a  policy  against  sex 
discrimination  and  grievance 
procedures  providing  for  prompt  and 
equitable  resolution  of  complaints  of 
discrimination  on  the  basis  of  sex.  *■ 


Accordingly,  regardless  of  whether 
harassment  occurred,  a  school  violates 
this  requirement  of  Title  DC  if  it  does  not 
have  those  procedures  and  policy  in 
place.*^ 

A  school's  sex  discrimination 
grievance  procedures  must  apply  to 
complaints  of  sex  discrimination  in  the 
school's  education  programs  and 
activities  filed  by  students  against 
school  employees,  other  students,  or 
third  parties.*'  Title  DC  does  not  require 
a  school  to  adopt  a  policy  specifically 
prohibiting  sexual  harassment  or  to 
provide  separate  grievance  procedures  • 
for  sexual  harassment  complaints. 
However,  its  nondiscrimination  policy 
and  grievance  procedures  for  handling 
discrimination  complaints  must  provide 
effective  means  for  preventing  and 
responding  to  sexual  harassment.  Thus, 
if,  because  of  the  lack  of  a  policy  or 
procedure  specifically  addressing  sexual 
harassment,  students  are  unaware  of 
what  kind  of  conduct  constitutes  sexual 
harassment  or  that  that  conduct  is 
prohibited  sex  discrimination,  a 
school's  general  policy  and  procedures 
relating  to  sex  discrimination 
complaints  will  not  be  considered 
effective.** 

OCR  has  identified  a  number  of 
elements  in  evaluating  whether  a 
school's  grievance  procedures  are 
prompt  and  equitable,  including 
whether  the  procedures  provide  for — 

(1)  Notice  to  students,  parents  of 
elementary  and  secondary  students,  and 
employees  of  the  procedure,  including 
where  complaints  may  be  filed; 

(2)  Application  of  the  procedure  to 
complaints  alleging  harassment  carried 
out  by  employees,  other  students,  or 
third  parties; 

(3)  Adequate,  reliable,  and  impartial 
investigation  of  complaints,  including 
the  opportimity  to  present  witnesses 
and  other  evidence; 

(4)  Designated  and  reasonably  prompt 
timeframes  for  the  major  stages  of  the 
complaint  process; 

(5)  Notice  to  the  parties  of  the 
outcome  of  the  complaint;  *^  and 

(6)  An  assurance  that  the  school  will 
take  steps  to  prevent  recurrence  of  any 
harassment  and  to  correct  its 
discriminatory  effects  on  the 
complainant  and  others,  if 
appropriate."* 

Many  schools  also  provide  an 
opportimity  to  appeal  the  findings  or 
remedy  or  both.  In  addition,  because 
retaliation  is  prohibited  by  Tide  DC, 
schools  may  want  to  include  a  provision 
in  their  procedures  prohibiting 
retaliation  against  any  individual  who 
files  a  complaint  or  piarticipates  in  a 
harassment  inquiry. 
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Procedures  adopted  by  schools  will 
vary  considerably  in  detail,  specificity, 
and  components,  reflecting  differences 
in  audiences,  school  sizes  and 
administrative  structures,  State  or  local 
legal  requirements,  and  past  experience. 
In  addition,  whether  complaint 
resolutions  are  timely  will  vary 
depending  on  the  complexity  of  the 
investigation  and  the  severity  and  extent 
of  the  harassment.  During  the 
investigation  it  is  a  good  practice  for 
schools  to  infoQp  students  who  have 
alleged  harassment  about  the  status  of 
the  investigation  on  a  periodic  basis. 

A  grievance  procedure  applicable  to 
sexual  harassment  complaints  cannot  be 
prompt  or  equitable  unless  students 
know  it  exists,  how  it  works,  and  how 
to  file  a  complaint:  Thus,  the  procedures 
should  be  written  in  language 
appropriate  to  the  age  of  the  school's 
students,  easily  understood,  and  widely 
disseminated.  Distributing  the 
procedures  to  administrators,  or 
including  them  in  the  school's 
administrative  or  policy  manual,  may 
not  by  itself  be  an  effective  way  of 
providing  notice,  as  these  publications 
are  usually  not  widely  circulated  to  and 
understood  by  all  members  of  the  school 
community.  Many  schools  ensure 
adequate  notice  to  students  by  having 
copies  of  the  procedures  available  at 
various  locations  throughout  the  school 
or  campus;  publishing  the  procedures  as 
a  separate  document;  including  a 
summary  of  the  procedures  in  major 
publications  issued  by  the  school,  such 
as  handbooks  and  catalogs  for  students, 
parents  of  elementary  and  secondary 
students,  faculty,  and  staff;  and 
identifying,  individuals  who  can  explain 
how  the  procedures  work. 

A  school  must  designate  at  least  one 
employee  to  coordinate  its  efforts  to 
comply  with  and  carry  out  its  Tide  DC 
responsibilities.^''  The  school  must 
notify  all  of  its  students  and  employees 
of  the  name,  office  address,  and 
telephone  number  of  the  employee  or 
employees  designated.**  Because  it  is 
possible  that  an  employee  designated  to 
handle  Titie  DC  complaints  may  him  or 
herself  engage  in  harassment,  a  school 
may  want  to  designate  more  than  one 
employee  to  be  responsible  for  handling 
complaints  in  order  to  ensure  that 
students  have  an  effective  means  of 
reporting  harassment.*''  While  a  school 
may  choose  to  have  a  niunber  of 
employees  responsible  for  Tide  DC 
matters,  it  is  also  advisable  to  give  one 
official  responsibility  for  overall 
coordination  and  oversight  of  all  sexual 
harassment  complaints  to  ensure 
consistent  practices  and  standards  in 
handling  complaints.  Coordination  of 
recordkeeping  (for  instance,  in  a 


confidential  log  maintained  by  the  Tide 
DC  coordinator)  will  also  ensure  that  the 
school  can  and  will  resolve  recurring 
problems  and  identify  students  or 
employees  who  have  multiple 
complaints  filed  against  them.^  Finally, 
the  school  must  make  sure  that  all 
designated  employees  have  adequate 
training  as  to  what  conduct  constitutes 
sexual  harassment  and  are  able  to 
explain  how  the  grievance  procedure 
operates." 

Grievance  procedures  may  include 
informal  mechanisms  for  resolving 
sexual  harassment  complaints  to  be 
used  if  the  parties  agree  to  do  so.^  CXIR 
has  frequendy  advised  schools, 
however,  that  it  is  not  appropriate  for  a 
student  who  is  complaining  of 
harassment  to  be  required  to  work  out 
the  problem  direcdy  with  the  individual 
alleged  to  be  harassing  him  or  her,  and 
certainly  not  without  appropriate 
involvement  by  the  school  (e.g., 
participation  by  a  counselor,  trained 
mediator,  or,  if  appropriate,  a  teacher  or 
administrator).  In  addition,  the 
complainant  must  be  notified  of  the 
right  to  end  the  informal  process  at  any 
time  and  begin  the  formal  stage  of  the 
complaint  process.  In  some  cases,  such 
as  alleged  sexual  assaults,  mediation 
will  not  be  appropriate  even  on  a 
voluntary  basis.  Tide  DC  also  permits  the 
use  of  a  student  disciplinary  procedure 
not  designed  specifically  for  Tide  DC 
grievances  to  resolve  sex  discrimination 
complaints,  as  long  as  the  procedure 
meets  the  requirement  of  affording  a 
complainant  a  "prompt  and  equitable" 
resolution  of  the  complaint. 

In  some  instances,  a  complainant  may 
allege  harassing  conduct  that  constitutes 
both  sex  discrimination  and  possible 
criminal  conduct  Police  investigations 
or  reports  may  be  useful  in  terms  of  fact- 
gathering.  However,  because  legal 
standards  for  criminal  conduct  are 
different,  police  investigations  or 
reports  may  not  be  determinative  of 
whether  harassment  occurred  under 
Tide  DC  and  do  not  relieve  the  school  of 
its  duty  to  respond  prompdy.'' 
Similarly,  schools  are  cautioned  about 
using  the  results  of  insurance  company 
investigations  of  sexual  harassment 
allegations.  The  purpose  of  an  insurance 
investigation  is  to  assess  liability  under 
the  insurance  policy,  and  the  applicable 
standards  may  well  be  different  from 
those  under  Tide  DC.  In  addition,  a 
school  is  not  relieved  of  its 
responsibility  to  respond  to  a  sexual 
harassment  complaint  filed  under  its 
grievance  procedure  by  the  fact  that  a 
complaint  has  been  filed  with  CKIR.^ 

Finally,  a  public  school's  employees 
may  have  certain  due  process  rights 
under  the  United  States  Constitution. 


The  Constitution  also  guarantees  due 
process  to  students  in  public  and  State- 
supported  schools  who  are  accused  of 
certain  types  of  infractions.  The  rights 
established  under  Tide  DC  must  be 
interpreted  consistendy  with  any 
federally  guaranteed  rights  involved  in 
a  complaint  proceeding.  In  both  public 
and  private  schoob,  additional  or 
separate  rights  may  be  created  for 
employees  or  students  by  State  law,  - 
institutional  regtdations  and  policies, 
such  as  faculty  or  student  handbooks, 
and  collective  bargaining  agreements. 
Schools  should  be  aware  of  these  rights 
and  their  legal  responsibilities  to  those 
accused  of  harassment  Indeed, 
procedures  that  ensure  the  Title  DC 
rights  of  the  complainant  while  at  the 
same  time  according  due  process  to  both 
parties  involved  will  lead  to  sound  and 
supportable  decisions.  Schools  should 
ensure  that  steps  to  accord  due  process 
rights  do  not  restrict  or  unnecessarily 
delay  the  protections  provided  by  Tide 
DC  to  the  complainant 

First  Amendment 

In  cases  of  alleged  harassment,  the 
protections  of  the  First  Amendment 
must  be  considered  if  issues  of  speech 
or  expression  are  involved."  Free 
speech  rights  apply  in  the  classroom 
(e.g.,  classroom  lectures  and 
discussions)  ^  and  in  all  other 
education  programs  and  activities  of 
public  schools  (e.g.,  public  meetings 
and  speakers  on  campus;  campus 
debates,  school  plays  and  other  cultural 
events'^;  and  student  newspapers, 
journals  and  other  publications  '*').  In 
addition.  First  Amendment  rights  apply 
to  the  speech  of  students  and  teachers." 

Tide  DC  is  intended  to  protect 
students  frtim  sex  discrimination,  not  to 
regulate  the  content  of  speech.  OCR 
recognizes  that  the  offensiveness  of 
particular  expression  as  perceived  by 
some  students,  standing  alone,  is  not  a 
legally  sufficient  basis  to  establish  a 
sexually  hostile  environment  under 
Tide  DC.  '«>  In  order  to  establish  a 
violation  of  Tide  DC,  the  harassment 
must  be  sufficiendy  severe,  persistent, 
or  pervasive  to  limit  a  student's  ability 
to  participate  in  or  benefit  from  the 
education  program  or  to  create  a  hostile 
or  abusive  educational  environment.  'O' 

Moreover,  in  regulating  the  conduct  of 
its  students  and  its  faculty  to  prevent  or 
redress  discrimination  prohibited  by 
Tide  DC  (e.g.,  in  responding  to 
harassment  that  is  sufficiendy  severe, 
persistent,  or  pervasive  as  to  creite  a 
hostile  environment),  a  school  must 
formulate,  interpret,  and  apply  its  rules 
so  as  to  protect  academic  freedom  and 
free  speech  rights.  For  instance,  whde 
the  First  Amendment  may  prohibit  a 
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school  from  restricting  the  right  of 
students  to  express  opinions  about  one 
sex  that  may  be  considered  derogatory, 
the  school  can  take  steps  to  denounce 
those  opinions  and  ensure  that 
competing  views  are  heard.  The  age  of 
the  students  involved  and  the  location 
or  fonun  may  affect  how  the  school  can 
respond  consistent  with  the  First 
Amendaient.i''^  As  an  example  of  the 
application  of  &ee  speech  rights  to 
allegations  of  sexual  harassment, 
consider  the  following: 

Example  1:  In  a  college  level  creative 
writing  class,  a  professor's  required 
reading  list  includes  excerpts  from 
literary  classics  that  contain 
descriptions  of  explicit  sexual  conduct, 
including  scenes  that  depict  women  in 
submissive  and  demeaning  roles.  The 
professor  also  assigns  students  to  write 
their  own  materials,  which  are  read  in 
class.  Some  of  the  student  essays 
contain  sexually  derogatory  themes 
about  women.  Several  female  students 
complain  to  the  Dean  of  Students  that 
the  materials  and  related  classroom    ~ 
disciission  have  created  a  sexually 
hostile  environment  for  women  in  the 
class.  What  must  the  school  do  in 
response? 

Answer:  Academic  discourse  in  this 
example  is  protected  by  the  First 
Amendment  even  if  it  is  offensive  to 
individuals.  Thus,  Title  DC  would  not 
require  the  school  to  discipline  the 
professor  or  to  censor  the  reading  list  or 
related  class  discussion. 

Example  2:  A  group  of  male  students 
repeatedly  targets  a  female  student  for 
h^Bssment  diuing  the  bus  ride  home 
from  school,  including  making  explicit 
sexual  comments  about  her  body, 
passing  around  drawings  that  depict  her 
engaging  in  sexual  conduct,  and,  on 
several  occasions,  attempting  to  follow 
her  home  off  the  bus.  The  female 
student  and  her  parents  complain  to  the 
principal  that  the  male  students' 
conduct  has  created  a  hostile 
environment  for  girls  on  the  bus  and 
that  they  fear  for  their  daughter's  safety. 
What  must  the  school  do  in  response? 

Answer:  Threatening  and  intimidating 
actions  targeted  at  a  particular  student 
or  group  of  students,  even  though  they 
contain  elements  of  speech,  are  not 
protected  by  the  First  Amendment.  The 
school  must  take  reasonable  and 
appropriate  actions  against  the  students, 
including  disciplinary  action  if 
necessary ,  to  remedy  the  hostile 
environment  and  prevent  future 
harassment 


1.  This  Guidance  does  not  address  sexual 
harMsment  of  employees,  although  that 
conduct  may  be  prohibited  by  Title  IX.  If 


employees  bring  sexual  harassment  claims 
under  Title  IX,  case  law  applicable  to  sexual 
harassment  in  the  workplace  under  Title  VII 
of  the  Civil  RighU  Act  of  1964. 42  U.S.C. 
20OOe-2(a),  and  Equal  Employment 
Opportunity  Commission  (EEOC)  guidelines 
%^t  apply.  See  28  CFR  42.604  (Procedures 
for  Complaints  of  Employment 
Discrimination  Filed  Against  Recipients  of 
Federal  Financial  Assistance). 

2.  20  U.S.C.  1681  et  seq..  as  amended;  34 
CFR  106.1. 106.31(a)(b).  In  analyzing  sexual 
harassment  claims,  the  Department  also 
applies,  as  appropriate  to  the  educational 
context,  many  of  the  legal  principles 
applicable  to  sexual  harassment  in  the 
workplace  developed  under  Tide  VII.  See 
Franklin  v.  Gwinnett  County  Public  Schools, 
503  U.S.  60.  75  (1992)  (applying  Title  VII 
principles  in  determining  that  a  student  was 
entitled  to  protection  from  sexual  harassment 
by  a  teacher  in  school  under  Title  DC): 
Kinman  v.  Omaha  Public  School  Dist.,  94 
F.3d  463,  469  (8th  Cir.  1996)  (applying  Title 
Vn  principles  in  determining  that  a  student 
was  entided  to  protection  from  hostile 
environment  sexual  harassment  by  a  teacher 
in  school  under  Title  EX):  Doe  v.  Claiborne 
County.  1996  WL  734583,  *19  (6th  Cir. 
December  26,  1996)  (holding  in  a  case 
involving  allegations  of  hostile  environment 
sexiial  harassment  of  a  student  by  a  teacher 
that  Tide  VII  agency  principles  apply  to 
sexual  harassment  cases  brought  under  Title 
DC):  Murray  v.  New  York  University  College 
of  Dentistry,  57  F.3d  243,  249  (2nd  Cir.  1995) 
(while  finding  notice  lacking,  court  applied 
Title  vn  principles  in  assuming  a  Tide  DC 
cause  of  action  for  sexual  harassment  of  a 
medical  student  by  a  patient  visiting  the 
school  clinic);  Doe  v.  Petaluma  City  School 
Dist.,  830  F.Supp.  1560. 1571-72  (N.D.  Cal. 
1993)  (applying  Tide  VII  principles  in 
determining  that  if  school  had  notice  of  peer 
sexual  harassment  and  foiled  to  take 
appropriate  corrective  action,  school  liable 
under  Tide  DC),  rev'd  in  part  on  other 
grounds.  54  F.3d  1447  (9th  Cir.  1995);  Kadiki 
v.  Virginia  Commonwealth  University,  892 
F.Supp.  746.  749  (E.D.  Va.  1995)  (in  Title  DC 
case  involving  allegations  of  both  quid  pro 
quo  and  hostile  environment  sexual 
harassment,  court  indicated  that  Tide  VII 
st£ndards  should  be  applied). 

In  addition,  many  of  the  principles 
applicable  to  racial  harassment  under  Tide 
VI  of  the  Civil  Rights  Act  of  1964,  42  U.S.C. 
2000d  et  seq..  and  Title  VII  also  apply  to 
sexual  harassment  under  Title  DC.  Indeed. 
Tide  DC  was  modeled  on  Tide  VI.  Cannon  v. 
University  of  Chicago.  441  U.S.  677.  694 
(1979).  For  information  on  racial  harassment, 
see  the  Department's  Notice  of  Investigative 
Guidance  for  Racial  Harassment.  59  FR  11448 
(1994). 

3.  C^onsistent  with  Supreme  Court 
decisions,  see  Franklin.  503  U.S.  at  75 
(expressly  ruling  that  the  sexual  harassment 
of  a  student  by  a  teacher  violates  Tide  DC), 
the  Deftaitment  has  interpreted  Tide  IX  as 
prohibitiiig  sexual  harassment  for  over  a 
decade.  iCinoion,  94  F.3d  at  469  (Tide  DC 
prohibits  hostile  environment  sexual 
harassment  of  student  by  teacher).  Moreover, 
it  has  been  OCR's  longstanding  practice  to 
apply  Title  DC  to  peer  harassment  See  also 


Bosley  v.  Kearney  R-l  School  Dist.,  904 
F.Supp.  1006. 1023  (W.D.  Mo.  1995);  Doe  v. 
Petaluma  City  School  Dist..  Plaintiff's  Motion 
for  Reconsideration  Granted.  1996  WL 
432298  (N.D.  Cal.  July  22, 1996)  (reafRrming 
Tide  DC  liabUity  for  peer  harassment  if  the 
school  knows  of  the  hostile  environment  but 
foils  to  take  remedial  action):  Burrow  v. 
Postville  Community  School  District,  929 
F.Supp.  1193,  1205  (N.D.  Iowa  1996)  (student 
may  bring  Tide  DC  cause  of  action  against  a 
school  for  its  knowing  failure  to  take 
appropriate  remedial  action  in  response  to 
the  hostile  environment  created  by  students 
at  die  school);  Oona  R.-S.  ^rrSanta  Rosa  City 
Schools,  890  F.Supp.  1452  (N.D.  Cal.  1995); 
Davis  V.  Monroe  County  Bd.  of  Education,  74 
F.3d  1186. 1193  (11th  Cir.  1996)  (as  Tide  VD 
is  violated  if  a  sexually  hostile  working 
environment  is  created  by  co-workers  and 
tolerated  by  the  employer.  Tide  DC  is  violated 
if  a  sexually  hostile  educational  environment 
is  created  by  a  fellow  student  or  students  and 
the  supervising  authorities  knowingly  failed 
to  act  to  eliminate  the  harassment),  vacated. 
reh'g granted,  91  F.3d  1418  (lldi  Cir.  1996); 
cf.  Murray,  57  F.3d  at  249  (while  court  finds 
no  notice  to  school,  assumes  a  Tide  DC  cause 
of  action  for  sexual  haraissment  of  a  medical 
student  by  a  patient  visiting  school  clinic). 
But  see  note  27.  Of  course.  OCR  has 
interpreted  Tide  DC  as  prohibiting  quid  pro 
quo  harassment  of  students  for  many  years. 
See  Alexander  v.  Yale  University,  459 
F.Supp.  1, 4  (D.Conn.  1977).  aff'd,  631  F.2d 
178  (2nd  Cir.  1980). 

4.  The  term  "employee"  refers  to 
employees  and  agents  of  a  school.  This 
includes  persons  with  whom  the  school 
contracts  to  provide  services  for  the  school. 
See  Brown  v.  Hot.  Sexy,  and  Safer 
Productions.  Inc.,  68  F.3d  525  (1st  Cir.  1995) 
(Tide  DC  sexual  harassment  claim  brought  for 
school's  role  in  permitting  contract 
consultant  hired  by  it  to  create  allegedly 
hostile  enviromnent). 

In  addition,  while  the  standards  applicable 
to  peer  sexual  harassment  are  generally 
applicable  to  claims  of  studentnsn-student 
harassment,  schools  will  be  liable  for  the 
sexual  harassment  of  one  student  by  another 
student  under  the  standards  applicable  to 
employee-on-student  harassment  if  a  student 
engages  in  sexual  harassment  as  an  agent  or 
employee  of  a  school.  For  instance,  a  school 
would  be  liable  under  the  standards 
applicable  to  quid  pro  quo  harassment  if  a 
student  teaching  assistant,  who  has  been 
given  the  authority  to  assign  grades,  requires 
a  student  in  his  or  her  class  to  submit  to 
sexual  advances  in  order  to  obtain  a  certain 
grade  in  the  class. 

5.  Alexander,  459  F.Supp.  at  4  (a  claim  that 
academic  advancement  was  conditioned 
upon  submission  to  sexual  demands 
constitutes  a  claim  of  sex  discrimination  in 
education):  Kadiki,  892  F.Supp.  at  752 
(reexamination  in  a  course  conditioned  on 
college  student's  agreeing  to  be  spanked 
should  she  not  attain  a  certain  grade  may 
constitute  quid  pro  quo  harassment);  see  also 
Karibian  v.  Columbia  University,  14  F.3d 
773.  777-79  (2nd  Cir.  1994)  (Tide  VD  case). 

6.  See  e.g.,  Franklin,  503  U.S.  at  63 
(conduct  of  a  sexual  nature  found  to  support 
a  sexual  harassment  claim  under  Tide  CX 


included  kissing,  sexual  intercourse);  Meritor 
Savings  Bank  FSB  v.  Vinson,  477  U.S.  57, 
60-61  (1986)  (demands  for  sexual  fovors, 
sexual  advances,  fondling,  indecent 
exposure,  sexual  intercourse,  rape  sufficient 
to  raise  hostile  environment  claim  under 
Tide  vn);  Harris  v.  Forklift  Systems,  Inc..  510 
U.S.  17, 114  S.Ct.  367  (1993)  (sexually 
derogatory  comments  and  innuendo  may 
support  a  sexual  harassment  claim  under 
Tide  vn);  Ellison  v.  Brady.  924  F.2d  872. 
873-74.  880  (9th  Cir.  1991)  (allegations 
sufficient  to  state  a  sexual  harassment  claim 
under  Tide  Vn  included  repeated  requests 
for  dates,  letters  making  explicit  references  to 
sex  and  describing  the  harasser's  feelings  for 
plaintiff);  Lipsett  v.  University  of  Puerto  Rico, 
864  F.2d  881,  903-4  (1st  Cir.  1988)  (sexually 
derogatory  comments,  posting  of  sexually 
explicit  drawing  of  plaintiff,  sexual  advances 
may  support  sexual  harassment  claim); 
Kadiki.  892  F.Supp.  at  751  (professor's 
spaiddng  of  a  university  student  may 
constitute  sexual  conduct  under  Tide  DC); 
Doe  V.  Petaluma.  830  F.Supp.  at  1564-65 
(sexually  derogatory  taunts  and  iimuendo 
can  be  the  basis  of  a  harassment  claim); 
Denver  School  Dist  #1.  OCR  Case  No.  08-92- 
1007  (same  as  to  allegations  of  vulgar 
language  and  obscenities,  pictures  of  nude 
women  on  office  walls  and  desks, 
unwelcome  touching,  sexually  offensive 
)okes,  bribery  to  perform  sexual  acts, 
indecent  exposure);  Nashoba  Regional  High 
School.  OCR  Case  No.  01-92-1377  (same  as 
to  year-long  campaign  of  derogatory,  sexually 
explicit  graffiti  and  remarks  directed  at  one 
student.) 

7.  Davis.  74  F.3d  at  1194.  vacated,  reh'g 
granted;  Doe  v.  Petaluma,  830  F.Supp.  at 
1571-73;  Moire  V.  Temple  University  School 
of  Medicine,  613  F.Supp.  1360. 1366  (E.D.  Pa. 
1985).  affd  mem..  800  F.2d  1136  (3d  Cir. 
1986);  see  also  Vinson.  477  U.S.  at  67; 
Lipsett,  864  F.2d  at  901;  Racial  Harassment 
Guidance.  59  FR  11449-50.  But  see  note  27. 

8.  34  CFR  106.8(b). 

9.  20  U.S.C.  1687  (codification  of  Tide  DC 
portion  of  the  CivU  Rights  Restoration  Act  of 
1987). 

10.  See  also  Shoreline  School  Dist..  OCR 
Case  No.  10-92-1002  (a  teacher's  patting 
student  on  arm.  shoulder,  and  back,  and 
restraining  the  student  when  he  was  out  of 
control,  not  conduct  of  a  sexual  natiue); 
Dartmouth  Public  Schools.  OCR  Case  No.  01- 
90-1058  (same  as  to  contact  between  high 
school  coach  and  students);  San  Francisco 
State  University.  OCR  Case  No.  09-94-2038 
(same  as  to  focidty  advisor  placing  her  arm 
around  graduate  student's  shoulder  in  posing 
for  a  picture);  Analy  Union  High  School  Dist.. 
OCR  Case  No.  09-92-1249  (same  as  to  drama 
instructor  who  put  his  arms  around  both 
male  and  female  students  who  confided  in 
him.) 

11.  Cy.  fohn  Does  1  v.  Covington  County 
School  Bd..  884  F.Supp.  462.  464-65  (M.D. 
Ala.  1995)  (male  students  alleging  that 
teacher  sexually  harassed  and  abused  them 
stated  cause  of  action  under  Tide  DC). 

12.  Tide  DC  and  the  regulations 
implementing  it  prohibit  discrimination  "on 
the  basis  of  sex;"  they  do  not  restrict  sexual 
harassment  to  those  circumstances  in  which 
the  harasser  only  harasses  members  of  the 


opposite  sex  in  incidents  involving  either 
quid  pro  quo  or  hostile  environment  sexual 
harassment  5^  34  CFR  106.31.  In  order  for 
hostile  environment  harassment  to  be 
actionable  uhder  Tide  DC.  it  must  create  a 
hostile  or  abusive  environment.  This  can 
occur  when  a  student  or  employee  harasses 
a  member  of  the  same  sex.  See  Kinman.  94 
F.3d  at  468  (female  student's  alleging  sexual 
harassment  by  fismale  teacher  sufficient  to 
raise  a  claim  under  Tide  DC)^Doe  v. 
Petaluma.  830  F.Supp.  at  1564-65. 1575 
(female  junior  high  school  student  alleging 
sexual  harassment  by  other  students, 
including  both  boys  and  girls,  sufficient  to 
raise  cla^  under  Tide  DC);  fohn  Does  1, 884 
F.Supp.  at  465  (same  as  to  male  students' 
allegations  of  sexual  harassment  and  abuse 
by  male  teacher.)  It  can  also  occtu  in  certain 
situations  if  the  harassment  is  directed  at 
students  of  both  sexes.  Chiapuzo  v.  BLT 
Operating  Co..  826  F.Supp.  1334  (D.  Wyo. 
1993]  (court  found  that  such  harassment 
could  violate  Tide  Vn). 

In  many  circumstances,  harassing  conduct 
will  be  on  the  basis  of  sex  because  the 
student  would  not  have  been  subjected  to  it 
at  all  had  he  or  she  been  a  member  of  the 
opposite  sex;  e.g.,  if  a  female  student  is 
repteatedly  propositioned  by  a  male  student 
or  employee  (or,  for  that  matter,  if  a  male 
student  is  repeatedly  propositioned  by  a  male 
student  or  employee).  In  other  circumstances, 
harassing  conduct  will  be  on  the  basis  of  sex 
if  the  student  would  not  have  been  affected 
by  it  in  the  same  way  or  to  the  same  extent 
had  he  or  she  been  a  member  of  the  opposite 
sex;  e.g.,  pornography  and  sexually  explicit 
jokes  in  a  mostly  male  shop  class  are  likely 
to  affect  the  few  girls  in  the  class  more  than 
it  will  most  of  the  boys. 

In  yet  other  circiunstances,  the  conduct 
will  be  on  the  basis  of  sex  in  that  the 
student's  sex  was  a  foctor  in  or  affacted  the 
natiue  of  the  harasser's  conduct  or  both. 
Thus,  in  Chiapuzo,  a  supervisor  made  . 
demeaning  remarks  to  both  partners  of  a 
married  couple  working  fer  him,  e.g..  as  to 
sexual  acts  he  wanted  to  engage  in  with  the 
wife  and  how  he  would  be  a  better  lover  than 
the  husband.  In  both  cases,  according  to  the 
coiut.  the  remarks  were  gender-driven  in  that 
they  were  made  with  an  intent  to  demean 
each  member  of  the  couple  because  of  his  or 
her  respective  sex.  See  also  Steiner  v. 
Showboat  Operating  Co..  25  F.3d  1459, 
1463-64  (9th  Cir.  1994).  cert,  denied.  115 
S.Ct  733  (1995)  (Tide  Vn  case). 

13.  Nashoba  Regional  Higfi  School.  OCR 
Case  No.  01-92-1397.  In  Conejo  Valley 
School  Dist..  OCR  Clase  No.  09-93-1305. 
female  students  allegedly  taimted  another 
female  student  about  engaging  in  sexual 
activity;  OCR  found  that  the  alleged 
comments  were  sexually  explicit  and,  if  true, 
would  be  sufficiendy  severe,  persistent,  and 
pervasive  to  create  a  hostile  envirozunent 

14.  Williamson  v.  A.G.  Edwards  6-  Sons. 
Inc.,  876  F.2d  69  (8th  Cir.  1989,  ceil  denied 
493  U.S.  1089  (1990)  (Tide  Vn  case); 
DeSantis  v.  Pacific  Tel.  Sr  Tel.  Co.,  Inc..  608 
F.2d  327  (9th  Cir.  1979)  (same);  Blum  v.  Gulf 
Oil  Corp.,  597  F^  936  (5th  Or.  1979) 
(same). 

15.  See  Naboxnyv.  Podlesny.  92  F.3d.446 
(7th  Or.  1996)  (holding  that  a  gay  student 


could  maintain  claims  alleging 
discrimination  based  on  both  gender  and 
sexual  orientation  under  the  Equal  Protection 
Clause  of  the  United  States  Ck>nstitution  in 
casejn  which  school  district  officials 
allegedly  faded  to  protect  the  student  to  the 
same  extent  that  odier  students  were 
protected  from  harassment  and  harm  by  other 
students  due  to  the  student's  gender  arid 
sexual  orientation). 

16.  See  Vinson.  477  U.S.  at  65-66;  Harris. 
114  S.CX.  at  370-371;  see  also  Hicks  v.  Gates 
Rubber  Co..  833  F.2d  1406. 1416  (lOdi  Cir. 
1987)  (Title  Vn  case):  McKinney  v.  Dole.  765 
F.2d  1129. 1138  (D.C.  Cir.  1985)  (Tide  Vn 
case;  physical,  but  non-sexual,  assault  could 
be  sex -based  harassment  if  shown  to  be 
unequal  treatment  that  would  not  have  taken 
place  but  for  the  employee's  sex);  Cline  v. 
General  Electric  Capital  Auto  Lease,  Inc.,  757 
F.Supp.  923  (N.D.  m.  1991)  (Tide  Vn  case). 

17.  See  Harris,  114  S.Ct  at  370-371; 
Andrews  v.  City  of  Philadelphia.  895  F.2d 
1469.  1485-86  (3rd  Cir.  1990)  (Tide  VD  case; 
court  directed  trial  court  to  consider  sexual- 
conduct  as  well  as  theft  of  female  employees' 
files  and  work,  destruction  of  property,  and 
anonymous  phone  calls  in  defermining  if 
there  had  been  sex  discrimination):  see  also 
Hall  V.  Cus  Construction  Co..  842  F.2d  1010, 
1014  (8th  C:ir.  1988)  (Tide  Vn  case);  Hicks. 
833  F.2d  at  1415;  Eden  Prairie  Schools.  Dist 
#272.  OCR  Case  No.  05-92-1174  (the  boys 
made  lewd  comments  about  male  aitatomy 
and  tormented  the  girls  by  pretending  to  stab 
them  with  rubber  knives:  while  the  stabbing 
was  not  sexual  conduct,  it  was  directed  at 
them  because  of  their  sex,  i.e..  because  they 
were  girls. 

IB.  The  Supreme  Court  has  ruled  that 
agency  principles  apply  in  determining  an 
employer's  liability  under  Tide  VU  for  the 
harassment  of  its  employees  by  supervisors. 
See  Vinson,  477  U.S.  at  72.  These  prliunples 
would  govern  in  Tide  DC  cases  involving 
employees  who  are  harassed  by  their 
supervisors.  See  28  CFR  42.604  (regulations 
providing  for  handling  employment 
discrimination  complaints  by  Federal 
agencies;  requiring  agencies  to  apply  Title  VD 
law  if  applicable).  These  same  principles 
should  govern  the  liability  of  educational 
institutions  under  Tide  DC  for  the  harassment 
of  students  by  teachers  and  other  school 
employees  in  positions  of  authority.  See 
Franklin.  503  U.S.  at  75. 

19.  The  Supreme  Ck>urt  in  Vinson  did  not 
alter  the  standard  developed  in  the  lower 
Federal  courts  whereby  an  institution  is 
absolutely  liable  for  quid  pro  quo  sexual 
harassment  whether  or  not  it  knew,  should 
have  known,  or  approved  of  the  harassment 
at  issue.  477  U.S.  at  70-71;  see  also  Lipsett, 
864  F.2d  at  901;  EEOC  Notice  N-915-050, 
March  1990,  Policy  (kiidance  on  Currmt 
Issues  of  Sexual  Harassment,  at  p.  21.  This 
standard  applies  in  the  school  context  as 
well.  Kadiki.  892  F.Supp.  at  752  (for  die 
purposes  of  quid  pro  quo  harassment  of  a 
student  professor  is  in  similar  position  as 
workplara  supervisor). 

20.  Kadiki.  892  F.Supp.  at  754-755;  cf. 
Martin  v.  Cavalier  Hotel  Corp..  48  F.3d  1343. 
1351  n.3  (4th  Cir.  1995)  (Tide  VU  case); 
JCoriMon,  14  F.3d  at  777-78;  Hensoa  v.  Oty 
of  Dundee.  68?  F.2d  897, 910  (11th  Or.  1962) 
(Tide  Vn  case). 
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21.  See  note  4. 

22.  Restatement  (Second)  Agency 
§219(2)(d);  S4artin.  48  F  3d  at  1352  (finding 
an  employer  liable  under  Title  VII  for  sexual 
harassment  of  an  employee  in  case  in  which 
the  Manager  used  his  appiarent  authority  to 
commit  the  harassment;  the  Manager  was 
delegated  full  authority  to  hire,  fire,  promote, 
and  discipline  employees  and  used  the 
authority  to  accomplish  the  harassment;  and 
company  policy  required  employees  to  report 
harassment  to  the  Manager  with  no  other 
grievance  process  made  available  to  them). 

23.  See  Restatement  (Second)  of  Agency 
§  219(2)(d);  EEOC  Policy  Guidance  on 
Current  Issues  of  Sexual  Harassment  at  p.  28; 
Karibian,  14  F.3d  at  780;  Hirschfeld  v.  New 
Mexico  Corrections  Dept..  916  F.2d  572,  579 
(lOth  Cir.  1990)  (Title  VII  case);  Martin.  48 
F.3d  at  1352.  But  see  Rosa  H  v.  San  Elizario 
bid.  School  Dist..  1997  U.S.  App.  LEXIS  2780 
(5th  Cir.  Feb.  17, 1997).  In  San  Elizario  the 
Fifth  Circuit  reversed  a  jury  finding  that  a 
school  district  was  liable  under  Title  DC  for 

a  hostile  environment  created  by  the  school's 
male  karate  instructor,  who  repeatedly 
initiated  sexualjntercourse  with  a  fifteen- 
year-old  female  karate  student.  The  court 
held,  contrary  to  OCR  policy,  that  a  school 
could  not  be  found  liable  under  Title  DC 
pursuant  to  agency  principles. 

However,  language  in  this  and  previous 
decisions  indicates  that  Title  DC  law  is 
evolving  in  the  Fifth  Circuit.  When  CXIR 
investigates  complaints  involving  schools  in 
the  Fifth  Circuit  (Texas,  Louisiana,  and 
Mississippi),  it  will  in  each  case  determine 
and  follow  the  current  applicable  law.  In 
light  of  the  evolving  case  law  in  the  Fifth 
Circuit,  adhering  to  the  standards  in  the 
Guidance  may  be  the  best  way  for  schools  in 
these  States  to  ensure  compliance  with  the 
requirements  of  Title  DC.  School  personnel 
should  also  consider  whether  State,  local,  or 
other  Federal  authority  affects  their 
obligations  in  these  areas. 

24.  Karibian,  14  F.3d  at  780  (employer 
would  be  liable  for  hostile  environment 
harassment  in  case  in  which  allegations  were 
that  a  supervisor  coerced  employee  into  a 
sexual  relationship  by.  among  other  things, 
telling  her  she  "  'owed  him'  for  all  he  was 
doing  for  her  as  her  supervisor");  Sparics  v. 
Pilot  Freight  Carriers.  Inc..  830  F. 2d  1554, 
1558-^0  (11th  Cir.  1987)  (Title  VII  case 
holding  employer  liable  for  sexually  hostile 
environment  created  by  supervisor  who 
repeatedly  reminded  the  harassed  employe* 
that  he  could  fire  her  if  she  did  not  comply 
with  his  sexual  advances). 

25.  Cf.  Karibian.  14  F.3d  at  780. 
28.  Id. 

27.  The  overwhelming  ma)ority  of  courts 
that  have  considered  the  issue  of  sexually 
hostile  environments  caused  by  peers  have 
indicated  that  schools  may  be  liable  under 
Title  DC  for  their  knowing  failure  to  take 
appropriate  actions  to  remedy  the  hostile 
environment.  See  note  7  and  peer  hostile 
environment  cases  cited  in  note  3.  However, 
one  Federal  Circuit  Court  of  Appeals 
decision,  Rowinsky  v.  Bryan  Independent 
School  Dist..  80  F.3d  1006  (5th  Cir.  1996), 
cert,  denied.  117  S.Ct  165  (1996).  has  held 
to  the  contrary.  In  that  case,  over  a  strong 
disaent.  the  court  rejected  the  authority  of 


other  Federal  courts  and  OCR's  longstanding 
construction  of  Title  DC  and  held  that  a 
school  district  is  not  Liable  under  Title  DC  for 
peer  harassment  unless  "the  school  district 
itself  directly  discriminated  based  on  sex," 
i.e.,  the  school  responded  differently  to 
sexual  harassment  or  similar  claims  of  girls 
versus  boys.  For  cases  specifically  rejecting 
the  Rowinsky  interpretation,  see  e.g.,  Doe  v. 
Petaluma.  Plaintiff's  Motion  for 
Reconsideration  Granted.  1996  WL  432298 
*6  (N.D.  Cal.  1996);  Burrow  v.  Postville 
Community  School  Dist.,  929  F.Supp.  at 
1193. 

CXIR  believes  that  the  Rowinsky  decision 
misinterprets  Title  DC.  As  explained  in  this 
Guidance,  Title  DC  does  not  make  a  school 
responsible  for  the  actions  of  the  harassing 
student,  but  rather  for  its  own  discrimination 
in  hiling  to  take  immediate  and  appropriate 
steps  to  remedy  the  hostile  environment  once 
a  school  official  knows  about  it.  If  a  student 
is  sexually  harassed  by  a  fellow  student,  and 
a  school  official  knows  about  it.  but  does  not 
stop  it,  the  school  is  permitting  an 
atmosphere  of  sexual  discrimination  to 
permeate  the  educational  program.  The 
school  is  liable  for  its  own  action,  or  lack  of 
action,  in  response  to  this  discrimination. 
Notably,  Title  VH  cases  that  hold  that 
employers  are  responsible  for  remedying 
hostile  environment  harassment  of  one 
worker  by  a  co-worker  apply  this  same 
standard.  See.  e.g.,  Ellison  v.  Brady,  924  F.2d 
at  881-82;  Hall  v.  Gus  Construction  Co.,  842 
F.2d  1010  (8th  Cir.  1988);  Hunter  v.  AUis- 
Chalmers  Corp.,  797  F.2d  1417  (7th  Cir. 
1986);  Snell  v.  Suffolk,  782  F.2d  1094  (2ad 
Cir.  1986);  Robinson  v.  Jacksonville 
Shipyards,  760  F.Supp.  1486  (M.D.  Fla. 
1991). 

Language  in  subsequent  decisions 
indicates  that  Title  DC  law  is  evolving  in  the 
Fifth  Circuit.  When  OCR  investigates 
complaints  involving  schools  in  States  in  the 
Fifth  Circuit  (Texas,  Louisiana,  and 
Mississippi),  it  will  in  each  case  determine 
and  follow  the  current  applicable  law. 
However,  the  existence  of  Fifth  Circuit 
decisions  that  are  inconsistent  with  OCR 
policy  does  not  prohibit  schools  in  these 
States  from  following  the  Guidance.  In  order 
to  ensure  students  a  safe  and 
nondiscriminatory  educational  environment, 
the  better  practice  is  for  these  schools  to 
follow  the  Guidance.  Thus,  schools  should 
take  prompt  corrective  action  to  address  peer 
harassment  of  which  they  knew  or  should 
have  known.  Indeed,  following  the  Guidance 
may  be  the  safest  way  for  schools  in  these 
States  to  ensure  compliance  with  the 
requirements  of  Title  DC. 

28.  See  Restatement  (Second)  of  Agency 
§219(2)(b). 

29.  As  with  peer  harassment  by  its  own 
students,  a  school's  liability  for  the 
harassment  of  its  students  by  third  parties  is 
based  on  its  obligation  to  provide  an 
environment  free  of  discrimination.  Murray, 
57  F.3d  at  250  (student  participating  in 
university  dental  clinic  providing  services  to 
the  public  alleged  harassment  by  a  patient: 
while  the  court  ruled  in  defendant's  Civor 
because  of  lack  of  notice,  it  considered  such 
a  claim  actionable  under  Title  DC);  Racial 
Harassment  Investigative  Guidance.  59  FR 


11450  (referring  to  harassment  by 
neighborhood  teenagers,  guest  speaker,  and 
parents).  See.  e.g..  29  CFR  1604.11(e);  Sparks 
V.  Regional  Medical  Ctr..  792  F.Supp.  735, 
738  n.l  (N.D.  Ala.  1992)  (Title  VH  case); 
Powell  V.  Las  Vegas  Hilton  Corp..  841 
F.Supp.  1024, 1027-28  (D.  Nev.  1992)  (Title 
Vn  case);  Magnuson  v.  Peak  Technical 
Senrs..  Inc.,  808  F.Supp.  500,  512-13  (E.D. 
Va.  1992)  (Title  VH  case);  EEOC  v.  Sage 
Realty  Corp..  507  F.Supp.  599,  611  (S.D>I.Y. 
1981)  (Title  vn  case);  cf.  Domheckerv. 
Malibu  Grand  Prix  Corp..  828  F.2d  307  (5th 
Cir.  1987)  (assuming  Title  Vn  required 
employer  to  respond  appropriately  to  sexual 
harassment  of  an  employee  by  a  contractor, 
but  finding  employer's  response  sufficient). 
See  also  Restatement  (Second)  of  Agency 
§  219(2)(b). 

30.  For  example,  if  athletes  from  a  visiting 
team  harass  the  home  school's  students,  the 
home  school  may  not  be  able  to  discipline 
the  athletes.  However,  it  could  encourage  the 
other  school  to  take  appropriate  action  to 
prevent  further  incidents;  if  necessary,  the 
home  school  may  choose  not  to  invite  the 
other  school  back.  Cf.  Danna  v.  New  York 
Telephone  Co.,  752  F.Supp.  594,  611 
(S.D.N.Y.  1990)  (telephone  company  in 
violation  of  Title  Vn  for  not  taking  sufficient 
action  to  protect  its  own  employee  from 
sexually  explicit  graffiti  at  the  airport  where 
she  was  assigned  to  work,  e.g.,  contacting 
airport  management  to  see  what  remedial 
measures  could  be  taken). 

31.  34  CFR  106.8(b)  and  106.9. 

32.  See  Racial  Harassment  Investigative 
Guidance.  59  FR  11450;  Murray,  57  F.3d  at 
249  (an  employer  is  liable  for  the  harassment 
of  co-workers  if  the  employer  "either 
provided  no  reasonable  avenue  for  complaint 
or  knew  of  the  harassment  but  did  nothing 
about  it". 

33.  EEOC  Policy  Guidance  at  p.  25  ("*  *  * 
in  the  absence  of  a  strong,  widely 
disseminated,  and  consistently  enforced 
employer  policy  against  sexual  harassment, 
and  an  effective  complaint  procedure, 
employees  could  reasonably  believe  that  a 
harassing  supervisor's  actions  will  be 
ignored,  tolerated,  or  even  condoned  by 
upper  management.") 

34.  34  CFR  106.8(b). 

35.  If  OCR  finds  a  violation  of  Title  DC.  it 
will  seek  to  obtain  an  agreement  with  the 
school  to  voluntarily  correct  the  violation. 
The  agreement  will  set  out  the  specific  steps 
the  school  will  take  and  provide  for 
monitoring  by  OCR  to  ensure  that  the  school 
complies  with  the  agreement.  Schools  should 
note  that  the  Supreme  Court  has  held  that 
monetary  damages  are  available  as  a  remedy 
in  private  lawsuits  brought  to  redress 
violations  of  Title  DC.  Franklin,  503  U.S.  at 
76.  Of  course,  a  school's  immediate  and 
appropriate  remedial  actions  are  relevant  in 
determining  the  nature  and  extent  of  the 
damages  suffered  by  a  plaintiff. 

36.  Henson,  682  F.2d  at  903  (Title  VII 
case). 

37.  [T)he  feet  that  sex-related  conduct  was 
"voluntary."  in  the  sense  that  the 
complainant  was  not  forced  to  ftarticipate 
against  her  will,  is  not  a  defense  to  a  sexxial 
harassment  suit  brought  under  Title  VII 

•   •  *.  The  correct  inquiry  is  whether  (the 


subject  of  the  harassment]  by  her  conduct 
indicated  that  the  alleged  sexual  advances 
were  unwelcome,  not  whether  her  actual 
participation  in  sexual  intercourse  was 
voluntary.  Vinson,  477  U.S.  at  68. 

38.  Lipsett,  864  F.2d  at  898  (while,  in  some 
instances,  a  person  may  have  responsibility 
for  telling  the  harasser  directly  that  the 
conduct  is  unwelcome,  in  other  cases  a 
"consistent  failure  to  respond  to  suggestive 
comments  or  gestures  may  be  sufficient 

*   *  *.");  Danna,  752  F.Supp.  at  612  (despite 
female  employee's  own  foul  language  and 
participation  in  graffiti  writing,  her 
complaints  to  management  indicated  that  the 
harassment  was  not  welcome);  see  also  Carr 
V.  Allison  Gas  Turbine  Div.,  CMC,  32  F.3d 
1007. 1011  (7th  Cir.  1994)  (Title  Vff  case; 
cursing  and  dirty  jokes  by  female  employee 
did  not  show  that  she  welcomed  the  sexual 
harassment,  given  her  frequent  complaints 
about  it:  "Even  if  *  *   *  [the  employee's) 
testimony  that  she  talked  and  acted  as  she 
did  (only)  in  an  effort  to  be  one  of  the  boys' 
is  *  *   *  discounted,  her  words  and  conduct 
cannot  be  compared  to  those  of  the  men  and 
used  to  justify  their  conduct  *   *   *.  The 
asymmetry  of  positions  must  be  considered. 
She  was  one  woman;  they  were  many  men. 
Her  use  of  (vulgar)  terms  •   •   *  could  not  be 
deeply  threatening."). 

39.  Reed  v.  Shepard,  939  F.2d  484.  486- 
87.  491-92  (7th  Cir.  1991)  (no  harassment 
found  under  Title  VII  in  case  in  which  female 
employee  not  only  tolerated,  but  also 
participated  in  and  instigated  the  suggestive 
joking  activities  about  which  she  was  now 
complaining);  Weinsheimer  v.  Rockwell  Int'l 
Corp.,  794  F.Supp.  1559,  1563-64  (M.D.  Fla. 
1990)  (same,  in  case  in  which  general  shop 
banter  was  full  of  vulgarity  and  sexual 
innuendo  by  men  and  women  alike,  and 
plaintiff  contributed  her  share  to  this 
atmosphere).  However,  even  if  a  student 
participates  in  the  sexual  banter,  CXZR  may  in 
certain  circumstances  find  that  the  conduct 
was  nevertheless  unwelcome  if,  for  example, 
a  teacher  took  an  active  role  in  the  sexual 
banter  and  a  student  reasonably  perceived 
that  the  teacher  expected  him  or  her  to 
participate. 

40.  The  school  bears  the  burden  of 
rebutting  the  presumption. 

41.  Of  course,  nothing  in  Title  DC  would 
prohibit  a  school  from  implementing  policies 
prohibiting  sexual  conduct  or  sexual 
relationships  between  students  and  adult 
employees. 

42.  See  note  41. 

43.  In  Harris,  the  Supreme  Court  explained 
the  requirement  for  considering  the 
"subjective  perspective"  when  determining 
the  existence  of  a  hostile  environment.  The 
Court  stated:  "*  *  *  if  the  victim  does  not 
subjectively  perceive  the  environment  to  be 
abusive,  the  conduct  has  not  actually  altered 
the  conditions  of  the  victim's  employment, 
and  there  is  no  Title  VH  violation."  114  S.Ct. 
at  370. 

44.  The  Supreme  Ck>urt  used  a  "reasonable 
person"  standard  in  Harris.  114  S.C:t'«t  370- 
71  to  determine  whether  sexual  conduct 
constituted  harassment.  This  standard  has 
been  applied  under  Title  Vn  to  take  into 
account  the  sex  of  the  subject  of  the 
harassment,  see,  e.g.,  Ellison,  924  F.2d  at 


878-79  (applying  a  "reasonable  women" 
standard  to  sexual  harassment),  and  has  been 
adapted  to  sexual  harassment  in  education, 
Davis,  74  F.3d  at  1126  (relying  on  Harris  to 
adopt  an  objective,  reasonable  {lerson 
standard),  vacated,  reh'g granted,  Patricia  H. 
V.  Berkeley  Unified  School  Dist.,  830  F.  Supp. 
1288, 1296  (N.D.  Cal.  1993)  (adopting  a 
"reasonable  victim"  standard  and  reflBrring  to 
OCR's  use  of  it);  Racial  Harassment 
Guidance,  59  FR  11452  (the  standard  mftst 
take  into  accoimt  the  characteristics  and 
circumstances  of  victims  on  a  case-by-case 
basis,  particularly  the  victim's  race  and  age). 

45  Harris.  114  S.Ct.  at  371;  See  RacMl 
Harassment  Guidance,  59  FR  11449  and 
11452;  Brocir  v.  United  States.  64  F.3d  1421, 
1423  (9th  Cir.  1995)  (Title  Vn  case);  Simon 
v.  Morehouse  Sch.  of  Medicine,  908  F.Supp. 
959.  969-970  (N.D.  G&.  1995)  (Title  VH  case); 
Al-Dabbagh  v.  Greenpeace,  Inc.,  873  F.Supp. 
1105. 1111-12  (N.D.  Ul.  1994)  (Title  VD  case); 
Watts  V.  N.Y.C.  Police  Dept,  724  F.Supp.  99, 
104  (S.D.N. Y.  1989)  (Tide  VD  case). 

46.  Davis,  74  F.3d  at  1126  (no  Title  DC 
violation  unless  the  conduct  has  "actually 
altered  the  conditions  of  (the  student's] 
learning  environment"),  vacated,  reh'g 
granted;  Lipsett,  864  F.2d  at  898  ("  altered" 
the  educational  environment);  Patricia  H., 
830  F.  Supp.  at  1297  (sexual  harassment  ; 
could  be  found  where  conduct  interfered 
with  student's  rinlity  to  learn);  see  also 
Andrews.  895  F.2d  at  1482  fTitle  VII  case). 

47.  Harris.  114  S.Ct  at  371. 

48.  See  e.g..  Doe  v  Petaluma,  830  F.  Supp 
at  1566  (student  so  upset  about  harassment 
by  other  students  that  she  was  forced  to 
transfer  several  times,  including  finally  to  a 
private  school);  Modesto  City  Schools.  OCR 
Case  No.  09-93-1391  (evidence  showed  that 
one  girl's  grades  dropped  while  the 
harassment  was  occurring);  Weaverville 
Elementary  School,  OCR  Case  No.  09-91- 
1116  (students  left  school  due  to  the 
harassment).  Compare  with  College  of 
Alameda,  OCR  Case  No.  09-90-2104  (student 
not  in  instructor's  class  and  no  evidence  of 
any  effect  on  student's  educational  benefits 
or  services,  so  no  hostile  environment). 

49.  Doe  V.  Petaluma.  830  F.  Supp.  at  1566. 

50.  See  Harris.  114  S.Ct  at  371,  in  which 
the  Court  held  that  tangible  harm  is  not 
required.  In  determining  whether  harm  is 
sufficient,  several  factors  are  to  be 
considered,  including  frequency,  severity, 
whether  the  conduct  was  threatening  or 
humiliating  versus  a  mere  offensive 
utterance,  and  whether  it  unreasonably 
interfered  with  work  performance.  No  single 
fector  is  required;  similarly,  psychological 
harm,  while  relevant,  is  not  required. 

51.  See  Modesto  City  Schools.  OCR  Case 
No.  09-93-1391  (evidence  showed  that 
several  girls  were  afraid  to  go  to  school 
because  of  the  harassment). 

52.  Summerfield  Schools.  OCR  Case  No. 
15-92-1029. 

53.  See  Wahman  v.  Inf  7  Paper  Co..  875 
F.2d  468,  477  (5th  Cir.  1989)  fTitle  VII  case); 
see  also  Hall,  842  F.2d  at  1015  (evidence  of 
sexual  harassment  directed  at  others  is 
relevant  to  show  hostife  environment  tinder 
Title  vn);  Racial  Harassment  Investigative 
Guidance,  59  FR  11453. 

54.  See,  e.g..  Andrews.  895  F.2d  at  1484 
("Harassment  is  pervasive  when  'incidents  of 


harassment  occur  either  in  concert  or  with 
regularity'.");  Moylan  v.  Maries  County.  792 
F.2d  746.  749  (8th  Cir.  1986)  (Title  VD  case); 
Downes  v.  Federal  Aviation  Administration. 
775  F.2d  288,  293  (D.C.  Cir.  1985)  (same);  cf. 
Scott  v.  Sears,  Roebuck  and  Co.,  798  F.2d 
210,  214  (7th  Cir.  1986)  (Title  Vn  case; 
conduct  was  not  pervasive  or  drtnlitating). 

55.  The  U.S.  Equal  Employment 
Opportunity  Commission  (EEOC)  has  stated: 
"'The  Commission  will  presiune  that  the 
unwelcome,  intentional  touching  of  [an 
employee's]  intimate  body  areas  is 
sufficiently  offensive  to  alter  the  conditions 
of  her  working  environment  and  constitute  a 
violation  of  Title  Vn.  More  so  than  in  the 
case  of  verbal  advances  or  remarks,  a  single 
unwelcome  physical  advance  can  seriously 
poison  the  victim's  working  environment" 
EEOC  Policy  Guidance  on  Current  Issues  of 
Sexual  Harassment,  p.  17.  See  also  Barrett  v. 
Omaha  National  Bank,  584  F.  Supp.  22,  30 
(D.  Neb.  1983),  affd,  726  F.2d  424  (8th  Cir. 
1984)  (hostile  environment  created  under 
Title  Vn  by  isolated  events,  i.e.,  occurring 
while  traveling  to  and  during  a  two-day 
confierence,  including  the  co-worker's  talking 
to  plaintiff  about  sextial  activities  and 
touching  her  in  offensive  manner  while  they 
were  inside  a  vehicle  from  which  she  could 
not  escape). 

56.  See  also  Ursuline  College,  OCX.  Case 
No.  05-91-2068  (A  single  incident  of 
comments  on  a  male  student's  muscles 
arguably  not  sexual;  however,  assuming  they 
were,  not  severe  enough  to  create  a  hostile 
enviroimient). 

57.  Patricia  H.,  830  F.Supp.  at  1297  ("grave 
disparity  in  age  and  power"  between  teacher 
and  student  contributed  to  the  creation  of  a 
hostile  environment);  Summerfield  Schools. 
OCKCase  No.  15-92-1929  ("impact  of  the 

*  *  *  remarks  was  heightened  by  the  feet 
that  the  coach  is  an  adult  in  a  position  of 
authority");  cf.Doev.  Taylor  I.S.D.,  15  F.3d 
443  (5th  Cjr.  1994).  cert,  denied,  115  S.Ct  70 
(1994)  (Sec.  1983  case;  in  finding  that  a 
sexual  relationship  between  a  high  school 
teacher  and  a  student  was  unlawful,  court 
considered  the  influence  that  the  tecMiher  had 
over  the  student  by  virtue  of  his  position  of 
authority). 

58.  See,  e.g..  McKinney,  765  F.2d  at  1138- 
40;  Robinson.  760  F.  Supp.  at  1522. 

59.  Cf.  Patricia  H.  830  F.  Supp.  at  1297. 
-    60.  See  also  Barrett,  584  F.  Supp.  at  24 
(harassment  occurring  in  a  car  from  which 
the  plaintiff  could  not  escape  was  deemed 
particularly  severe). 

61.  See  also  Hall.  842  F.2d  at  1015 
(incidents  of  sexual  harassment  directed  at 
other  employees);  Hicks.  833  F.2d  at  1415- 
16  (same).  Q.  Midwest  City-Del  Gty  Public 
Schools,  OCR  Case  No.  06-92-1012  (finding 
of  racially  hostile  mvironment  based  in  pvrt 
on  several  racial  incidents  at  school  shortly 
before  incidents  in  complaint,  a  number  of 
which  involved  the  same  student  involved  in 
the  complaint). 

62.  See  note  17.  In  addition,  incidents  of 
racial  or  national  origin  harassment  directed 
at  a  particular  individual  may  also  be 
aggregated  with  incidents  of  sexiiai  or  gendw 
harassment  directed  at  diat  individual  in 
determining  the  existence  of  a  hostile 
enviromnaat  Hicks,  833  F.2d  at  1416; 
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Jefferies  v.  Harris  Community  Action  Ass'n, 
615  F.2d  1025, 1032  (5th  Cir.  1980)  (Title  VI] 
case). 

63.  In  additioQ,  even  if  there  is  no  notice, 
schools  may  be  liable  for  sexual  harassment. 
See  previous  discussions  of  liability  in 
situations  involving  quid  pro  quo  harassment 
and  hostile  environment  sexual  harassment 
by  employees  in  situations  in  which  the 
employee  acted  with  apparent  authority  or 
was  aided  in  carrying  out  the  harassment  of 
students  by  his  or  her  position  of  authority 
with  the  school. 

64.  See  Ellison  v.  Brady.  924  F.2d  872,  881 
(9th  Cir.  1991).  quoting  EEOC  v.  Hacienda 
Hotel,  881  F.2d  1504.  1515-1516  (9th  Cir. 
1989)  (Title  VII  cases);  Swentek  v.  USAir.  830 
F.2d  552.  558  (4th  Cir.  1987).  quoting  KaU 

v.  Date.  709  F.2d  at  255  (Title  VII  cases). 
But  see  Rosa  H.  v.  San  Elizario  Indep. 
School  Dist..  1997  U.S.  App.  LEXIS  2780  (5th 
Cir.  Feb.  17. 1997)  and  note  23.  In  San 
Elizario,  the  Fifth  Circuit  held,  among  other 
things,  that  liability  for  hostile  environmeat 
harassmeat  cannot  attach  if  the  school  has 
only  constructive  notice  of  the  harassment. 
See  note  23. 

65.  Whether  an  employee  is  as  agent  or 
responsible  school  employee,  or  whether  it 
would  be  reasonable  for  a  student  to  believe 
the  employee  is.  even  if  the  employee  is  not. 
Mrill  vary  depending  on  factors  such  as  the 
authority  actually  given  to  the  employee  and 
the  age  of  the  student. 

With  respect  to  the  notice  provisions 
applicable  to  schools  under  Title  DC.  one 
Federal  Circuit  Court  of  Appeals  decision, 
Canutillo  Indep.  School  Dist.  v.  Leifo,  101 
F.3d  393.  398-~«00  (5th  Cir.  1996),  has  held, 
contrary  to  OCR  policy,  that  a  school  district 
was  not  liable  in  a  case  in  which  one  of  its 
teachers  sexually  molested  a  second  grade 
student,  because  the  student  and  her  mother 
only  reported  the  harassment  to  her 
homeroom  teacher.  Notwithstanding  that  a 
school  handbook  instructed  students  and 
parents  to  report  complaints  to  the  child's 
primary  or  homeroom  teacher,  the  court  held 
that  notice  must  be  given  to  "someone  with 
authority  to  take  remedial  acrtion."  See  also 
Fiosa  H.  v.  San  Elizario  Indep.  School  Dist.. 
1997  U.S.  App  LEXIS  2780  (5th  Cir.  Feb.  17", 
1997).  and  notes  23  and  64.  In  San  Elizario. 
the  Fifth  Circuit  held,  among  other  things, 
that  although  the  fifteen-year-old  student, 
whose  karate  instructor  had  repeatedly 
initiated  sexual  intercourse,  "was  subject  to 
discrimination  on  the  basis  of  sex."  a  school 
district  is  only  liable  if  an  employee  who  has 
been  invested  by  the  school  board  with 
supervisory  power  over  the  offending 
employee  actually  knew  of  the  abuse,  had  the 
power  to  end  the  abuse,  and  biled  to  do  so. 

Based  on  these  and  other  decisions.  Title 
DC  law  is  evolving  in  the  Fifth  Circuit  When 
OCR  investigates  complaints  involving 
schools  in  States  in  the  Fifth  Circuit  (Texas, 
Louisiana,  and  Mississippi),  it  will  in  each 
case  determine  and  follow  the  current 
applicable  law.  However,  the  existence  of 
Fifth  Circuit  decisions  thai  are  inconsistent 
with  OCR  policy  does  not  prohibit  schools  in 
these  States  from  following  the  Guidance.  In 
order  to  ensure  students  a  safis  and 
Dondiacriminatory  educational  enviroament, 
it  is  the  better  practice  for  these  schools  to 


follow  the  Guidance.  For  example,  the  better 
practice  is  for  schools  to  ensure  that  teachers 
and  other  personnel  recognize  and  report 
sexual  harassment  of  students  to  the 
appropriate  school  staff  so  that  schools  can 
take  prompt  corrective  action  and  ensure  a 
safe  educational  environment.  In  addition, 
the  Guidance  makes  clear  that  providing 
students  with  several  avenues  to  report 
sexual  harassment  is  a  very  helpful  means  for 
addre^ing  and  preventing  sexually  harassing 
conduct  in  the  first  place.  Schools  in  States 
in  the  Fifth  Circuit  should  also  consider 
whether  State,  local  or  other  Federal  laws 
may  affcct  their  responsibilities  in  this 
regard. 

66.  Racial  Harassment  Guidance,  59  FR 

1 1450  (discussing  how  a  school  may  receive 
notice). 

67.  See  Yates  v.  Avco  Corp..  819  F.2d  630. 
634-36  (6th  Cir.  1987)  (Title  VH  case);  Katz 
v.  Dole.  709  F.2d  251.  256  (4th  Cir.  1983) 
(same);  See  also  Racial  Harassment 
Investigative  Guidance.  59  FR  11450. 

68.  Cf.  Katz,  709  F.2d  at  256  (the  employer 
"should  have  been  aware  of  the  •  •  • 
problem  both  because  of  its  pervasive 
character  and  because  of  Katz'  specific 
complaints*   *   '");  Smolsky  v.  Consolidated 
Rail  Corp..  780  F.  Supp.  283.  293  (E.D.  Fa. 
199#).  reconsideration  denied.  785  F.  Supp. 
71  (ED.  Pa.  1992)  ("where  the  harassment  is 
apparent  to  all  others  in  the  work  place, 
supervisors  and  coworkers,  this  may  be 
sufficient  to  put  the  employer  on  notice  of 
the  sexual  harassment"  under  Title  VII); 
Jensen  v.  Eveleth  Taconite  Co.,  824  F.  Supp. 
847,  887  (D.  Minn.  1993)  (Title  Vn  case; 
"[sjexual  harassment  *  *   *  was  so  pervasive 
that  an  inference  of  knowledge  arises  *   *    *. 
The  acts  of  sexual  harassment  detailed  herein 
were  too  common  and  continuous  to  have 
escaped  Eveleth  Mines  had  its  management 
been  reasonably  alert");  Cummings  v.  Walsh 
Construction  Co.,  561  F.  Supp.  872.  878  (S.D. 
C^a.  1983)  ("*   *  *  allegations  not  only  of  the 
lemployeel  registering  her  complaints  with 
her  foreman  *   *   *  but  also  that  sexual 
harassment  was  so  widespread  that 
defendant  had  constructive  notice  of  it" 
under  Title  VII);  but  see  Murray.  57  F.3d  at 
250-51  (that  other  students  knew  of  the 
conduct  was  not  enough  to  charge  the  school 
with  notice,  particularly  in  case  in  which 
these  students  may  not  have  been  aware  that 
the  conduct  was  offiensive  or  abusive). 

69.  Schools  have  an  obligation  to  ensure 
that  the  educational  environment  is  free  of 
discrimination  and  cannot  fulfill  this 
obligation  without  determining  if  sexual 
harassment  complaints  have  merit. 

70.  In  some  situations,  for  example,  if  a 
playground  supervisor  observes  a  young 
student  repeatedly  engaging  in  conduct 
toward  other  students  that  is  clearly 
unacceptable  under  the  school's  policies,  it 
may  be  appropriate  for  the  school  to 
intervene  without  contacting  the  other 
students.  It  may  still  be  necessary  for  the 
school  to  talk  with  the  students  (and  parents 
of  elementary  and  secondary  students) 
afterwards,  e.g.,  to  determine  the  extent  of 
the  harassment  and  how  it  affected  them. 

71.  Cf.  Bundy  v.  Jackson,  641  F.2d  934.  947 
P.C.  Cir.  1981)  (employers  should  take 
corrective  and  preventive  measures  under 


Title  vn);  accord,  Jones  v.  Flagship  Int'l.  793 
F.2d  714,  719-720  (5th  Cir.  1986)  (employer 
should  take  prompt  remedial  action  under 
Title  vn).  Racial  Harassment  Investigative 
Guidance.  59  FR  11450. 

72.  Waltman  v.  Infl  Paper  Co..  875  F.2d  at 
479  (appropriateness  of  employer's  remedial 
action  under  Title  VII  will  depend  on  the 
severity  and  persistence  of  the  harassment 
and  the  effectiveness  of  any  initial  remedial 
steps):  Domhecker  v.  Malibu  Grand  Prix 
Corp.,  828  F.2d  307,  309-10  (5th  Cir.  1987) 
(Title  VII  case;  employer  arranged  for  victim 
to  no  longer  work  with  alleged  harasser). 

73.  Intlekoferv.  Tumage,  973  F.2d  773  (9th 
Cir.  1992)  (Title  VII  case)  (holding  that  the 
employer's  response  was  insufficient  and 
that  more  severe  disciplinary  action  was 
necessary  in  situations  in  which  counseling, 
separating  the  parties,  and  warnings  of 
possible  discipline  were  ineffective  in  ending 
the  harassing  behavior). 

74.  Offering  assistance  in  changing  living 
arrangements  is  one  of  the  actions  required 
of  colleges  and  universities  by  the  (Campus 
Security  Act  in  cases  of  rape  and  sexual 
assault  See  20  U.S.C.  1092(f). 

75.  See  note  30. 

76.  University  of  California  at  Santa  Cruz, 
OCR  Case  No.  09-93-2141  (extensive 
individual  and  group  counseling);  Eden 
Prairie  Schools.  Dist.  #272.  CXIR  Case  No.  05- 
92-1174  (counseling). 

77.  Even  if  the  harassment  stops  without 
the  school's  involvement,  the  school  may 
still  need  to  take  steps  to  prevent  or  deter  any 
future  harassment — to  inform  the  school 
community  that  harassment  will  not  be 
tolerated.  Fuller  v.  City  of  Oakland,  47  F.3d 
1522. 1528-29  (9th  Cir.  1995). 

78.  34  CFR  106.8(b)  and  106.71, 
incorporating  by  reference  34  CFR  100.7(e). 
Title  DC  prohibits  intimidation,  threats, 
coercion,  or  discrimination  against  any 
individual  for  the  purpose  of  interfering  with 
any  right  or  privilege  secured  by  Title  DC. 

79.  Tacoma  School  Dist.  No.  10,  OCR  Case 
No.  10-94-1079  (due  to  the  large  number  of 
students  harassed  by  an  employee,  the 
extended  period  of  time  over  which  the 
harassment  occurred,  and  the  failure  of 
several  of  the  students  to  report  the 
harassment,  school  committed  as  part  of 
corrective  action  plan  to  providing  training 
for  students);  Los  Medanos  College,  OCR  Case 
No.  09-84-2092  (as  part  of  corrective  action 
plan,  school  committed  to  providing  sexual 
harassment  seminar  for  campus  employees); 
Sacramento  City  Unified  School  Dist.,  OCR 
Case  No.  09-83-1063  (same  as  to  workshops 
for  management  and  administrative 
p>ersonnel,  in-service  training  for  non- 
management  personnel). 

80.  In  addition,  if  information  about 
the  incident  is  contained  in  an 
"education  record"  of  the  student 
alleging  the  harassment,  as  defined  in 
the  Family  Educational  Rights  and 
Privacy  Act  (FERPA),  20  U.S.C.  1232g. 
the  school  should  consider  whether 
FERPA  would  prohibit  the  school  from 
disclosing  information  without  the 
student's  consent.  Id.  In  evaluating 
whether  FERPA  would  limit  disclosure, 
the  Department  does  not  interpret 
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FERPA  to  override  any  federally 
protected  due  process  rights  of  a  school 
employee  accused  of  harassment. 

81.  34  CFR  106.8(b).  This  requirement 
has  been  part  of  the  Title  DC  regulations 
since  their  inception  in  1975.  Thus, 
schools  have  been  required  to  have 
these  procedures  in  place  since  that 
time.  At  the  elementary  and  secondary 
level,  this  responsibility  generally  Ues 
with  the  school  district.  At  the 
postsecondary  level,  there  may  be  a 
procedure  for  a  particular  campus  or 
college,  or  for  an  entire  university 
system. 

82.  Fenton  Community  Hi^  School 
Dist.  #  100,  OCR  Case  05-92-1104. 

83.  while  a  school  is  required  to  have 
a  grievance  pnx:edure  under  which 
complaints  of  sex  discrimination 
(including  sexual  harassment)  can  be 
filed,  the  same  procedure  may  also  be 
used  to  address  other  forms  of 
discrimination. 

84.  See  Vinson.  477  U.S.  at  72-73. 

85.  It  is  the  Department's  ctirrent 
position  imder  the  Family  Educational 
Rights  and  Privacy  Act  (FERPA)  that  a 
school  cannot  release  information  to  a 
complainant  regarding  disciplinary 
action  imposed  on  a  student  found 
guilty  of  harassment  if  that  information 
is  contained  in  a  student's  education 
record  imless^l)  the  information 
directly  relates  to  the  complainant  (e.g., 
an  order  requiring  the  student  harasser 
not  to  have  contact  with  the 
complainant):  or  (2)  the  harassment 
involves  a  crime  of  violence  or  a  sex 
offense  in  a  postsecondary  institution. 
See  note  80.  If  the  alleged  harasser  is  a 
teacher,  administrator,  or  other  non- 
student  employee,  FERPA  would  not 
limit  the  school's  ability  to  inform  the 
complainant  of  any  disciplinary  action 
taken. 

86.  The  section  in  the  Guidance  on 
"Recipient's  Response"  provides 
examples  of  reasonable  and  appropriate 
corrective  action. 

87.  34  CFR  106.8(a). 

88.  Id. 

89.  See  Vinson.  477  U.S.  at  72-73. 

90.  University  of  California,  Santa 
Cruz.  OCR  Case  No.  09-93-2141; 
Sonoma  State  University,  OCR  Case  No. 
09-93-2131.  This  is  true  for  formal  as 
well  as  informal  complaints.  See 
University  of  Maine  at  Machias,  OCR 
Case  No.  01-94-6001  (school's  new 
procedures  not  foimd  in  violation  of 
Title  EX  in  part  because  they  require 
written  records  for  informal  as  well  as 
formal  resolutions).  These  records  need 
not  be  kept  in  a  student's  or  employee's 
individual  file,  but  instead  may  be  kept 
in  a  central  confidential  location. 

91.  For  example,  in  Cape  Cod 
Community  College.  OCR  Case  No.  01- 


93-2047,  the  College  was  foimd  to  have 
violated  Title  DC  in  part  because  the 
person  identified  by  the  school  as  the 
Title  DC  coordinator  was  un&miliar  with 
Title  DC,  had  no  training,  and  did  not 
even  realize  he  was  the  coordinator. 

92.  Indeed,  in  University  of  Maine  at 
Machias.  OCR  Case  No.  01-94-6001, 
OCR  foimd  the  school's  procedures  to 
be  inadequate  because  only  formal 
complaints  v^re  investigated.  While  a 
school  isn't  required  to  have  an 
established  procedure  for  resolving 
informal  complaints,  they  nevertheless 
must  be  addressed  in  some  way. 
However,  if  there  are  indications  that 
the  same  individual  may  be  harassing 
others,  then  it  may  not  be  appropriate  to 
resolve  an  infomml  complaint  without 
taking  steps  to  address  the  entire 
situation. 

93.  Academy  School  Dist.  No.  20, 
OCR  Case  No.  08-93-1023  (school's 
response  determined  to  be  insufficient 
in  case  in  which  it  stopped  its 
investigation  after  complaint  filed  with 
police):  Mills  Public  School  Dist.,  OCR 
Case  No.  01-93-1123  (not  sufficient  for 
school  to  wait  imtil  end  of  police 
investigation). 

94.  Cf.  EEOCv.  Board  of  Governors  of 
State  Colleges  and  Universities,  957 
F.2d  424  (7th  Cir.)  (Title  VII  case),  cert, 
denied.  113  S.Ct.  299  (1992);  Johnson  v. 
Palma.  931  F.2d  203  (2nd  Cir.  1991) 
(same). 

95.  The  First  Amendment  applies  to 
entities  and  individuals  that  are  State 
actors.  The  receipt  of  Federal  funds  by 
private  schools  does  not  directly  subject 
those  schools  to  the  U.S.  Constitution. 
See  Rendell-Bakerv.  Kohn.  457  U.S. 
830,  840  (1982).  However,  all  actions 
taken  by  OCR  must  comport  with  First 
Amendment  principles,  even  in  cases 
involving  private  schools  that  are  not 
directly  subject  to  the  First  Amendment 

96.  See,  e.g.,  George  Mason 
University,  OCR  Case  No.  03-94-2086 
(law  professor's  use  of  a  racially 
derogatory  word,  as  part  of  an 
instructional  hypothetical  regarding 
verbal  torts,  did  not  constitute  racial 
harassment):  Portland  School  Dist.  Ij, 
OCR  Case  No.  10-94-1117  (reading 
teacher's  choice  to  substitute  a  less 
ofiiensive  term  for  a  racial  slur  when 
reading  an  historical  novel  aloud  in 
class  constituted  an  academic  decision 
on  presentation  of  curriculum,  not  racial 
harassment). 

97.  See  Iota  Xi  Chapter  ofSiffna  Chi 
Fraternity  V.  George  Mason  University, 
993  F.2d  386  (4th  Cir.  1993)  (fraternity 
skit  in  which  white  male  student 
dressed  as  an  offensive  caricature  of  a 
black  female  constituted  student 
expression). 


98.  See  Florida  Agricultural  and 
Mechanical  University,  OCR  Case  No. 
04-92-2054  (no  discrimination  in  case 
in  which  campus  newspaper,  which 
welcomed  individual  opinions  of  all 
sorts,  printed  article  expressing  one 
student's  viewpoint  on  white  students 
on  campus). 

99.  Tinicer  v.  Des  Moines  Indep. 
Community  Sch.  Dist.  393  U.S.  503.  506 
(1969)  (neither  students  nor  teachers 
shed  their  constitutional  rights  to 
freedom  of  expression  at  the 
schoolhouse  gates);  Cf  Cohen  v.  San 
Bernardino  Valley  College,  (college 
professor  could  not  be  punished  for  his 
longstanding  teaching  methods,  which 
included  discxission  of  controversial 
subjects  such  as  obscenity  and 
consensual  sex  with  children,  under  an 
unconstitutionally  vague  sexual 
harassment  policy);  George  Mason 
University,  OCR  Case  No.  03-94-2086 
(law  professor's  use  of  a  racially 
derogatory  word,  as  part  of  an 
instructional  hypothetical  regarding 
verbal  torts,  did  not  constitute  racial 
harassment). 

100.  See,  e.g..  University  of  Illinois, 
OCR  Case  No.  05-94-2104  (£act  that 
university's  use  of  Native  American 
symbols  was  offensive  to  some  Native 
American  students  and  employees  was 
not  dispositive,  in  and  of  itself,  in 
assessing  a  racially  hostile  environment 
claim  under  Title  VI). 

101.  See  Vinson,  477  U.S.  at  67  (the 
"mere  utterance  of  an  ethnic  or  racial 
epithet  which  engenders  offensive 
feelings  in  an  employee"  would  not 
affect  the  conditions  of  employment  to 
a  sufficient  degree  to  violate  Title  VII), 
quoting  Henson,  682  F.2d  at  904;  cf. 
R.A.V.  v.  City  of  St.  Paul,  505  U.S.  377, 
389  (1992)  (citing  with  approval  EEOC's 
sexual  harassment  guidelines). 

102.  Compare  Bethel  School  Dist.  No. 
403  V.  Fraser.  478  U.S.  675,  685  (1986) 
(Court  upheld  discipline  of  high  school 
student  for  making  lewd  speech  to 
student  assembly,  noting  that  "Itjhe 
undoubted  freedom  to  advocate 
impopular  and  controversial  issues  in 
schools  and  classrooms  must  be 
balanced  against  the  society's 
countervailing  interest  in  teaching 
students  the  boundaries  of  socially 
appropriate  behavior."),  with  /oto  X7993 
F.2d  386  (holding  that,  notwithstanding 
a  university's  mission  to  create  a 
cidttually  diverse  learning  enviroimient 
and  its  substantial  interest  in 
maintaining  a  campus  free  of 
discrimination,  it  could  not  punish 
students  who  engaged  in  an  oSmsive 
skit  with  racist  and  sexist  overtones). 
[FR  Doa  97-«373  Filed  3-12-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart20 
RIN  1018-AE14 

Migratory  Bird  Hunting;  Proposed 
1997-1998  Migratory  Game  Bird 
Hunting  Regulations  (Preliminary)  writti 
Requests  for  Indian  Tribal  Proposals 

AGENCY:  Fish  and  Wildhfe  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  WildUfe 
Service  (hereinafter  the  Service) 
proposes  to  estabUsh  annual  hunting 
regulations  for  certain  migratory  game 
birds.  The  Service  also  requests 
proposals  from  Indian  tribes  that  wish 
to  estabhsh  special  migratory  bird 
hunting  regulations.  The  establishment 
of  these  regulations  will  permit  the 
taking  of  the  designated  species  during 
the  1997-98  hunting  season.  The 
Service  annually  prescribes  outside 
limits  (frameworks)  within  which  States 
may  select  hunting  seasons.  The  Service 
has  also  employed  guidelines  to 
estabhsh  special  migratory  bird  hunting 
regulations  on  Federal  Indian 
reservations  and  ceded  lands.  These 
seasons  provide  hunting  opportimities 
for  recreation  and  sustenance;  aid 
Federal,  State,  and  tribal  governments  in 
the  management  of  migratory  game 
birds;  and  are  designed  to  permit 
harvests  at  levels  compatible  with 
migratory  bird  population  status  and 
habitat  conditions. 

DATES:  Tribes  should  submit  proposals 
and  related  comments  by  June  2, 1997. 
The  comment  period  for  proposed  early- 
season  frameworks  will  end  on  July  25, 
1997;  and  for  proposed  late-season 
frameworks  on  September  4, 1997.  The 
Service  will  hold  a  pubUc  hearing  for 
early-season  frameworks  on  June  26, 
1997,  at  9  a.m.  and  late-season 
frameworks  on  August  7,  1997,  at  9  a.m. 
ADOflESSES:  The  Service  will  hold  both 
public  hearings  in  the  Auditorium. 
Department  of  the  Interior  Building, 
1849  C  Street  NW.,  Washington.  DC. 
The  public  may  submit  written 
comments  on  the  proposals  and  notice 
of  intention  to  testify  at  either  hearing 
to  the  Chief,  Office  of  Migratory  Bird 
Management.  U.S.  Fish  and  Wildlife 
Service.  Department  of  the  Interior,  ms 
634— ARLSQ,  1849  C  Street,  NW.. 
Washington,  DC  20240.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
public  record.  The  pubhc  may  inspect 
comments  received  during  normal 
business  hours  in  room  634.  Arlington 


Square  Building,  4401  N.  Fairfax  Drive, 
Arlington.  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
W.  Kokel  at:  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildhfe 
Service,  Department  of  the  Interior,  ms 
634— ARLSQ,  1849  C  Street,  NW., 
Washington,  DC  20240  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION:  For 
administrative  purposes,  this  document 
consolidates  the  notice  of  intent  and 
request  for  tribal  proposals  with  the 
preliminary  proposals  for  the  annual 
regulations-development  process.  The 
Service  will  publish  the  remaining 
proposed  and  final  rulemaking 
documents  separately.  For  inquiries  on 
tribal  guidelines  and  proposals,  please 
contact  the  following  personnel. 
— Region  1 — Brad  Bortner.  U.S.  Fish  and 
Wildhfe  Service,  911  N.E.  11th 
Avenue,  Portland,  Oregon  97232- 
4181;  (503)  231-6164. 
— Region  2 — Jeff  Haskins.  U.S.  Fish  and 
Wildhfe  Service.  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87103; 
(505) 248-7885. 
—Region  3— Steve  Wilds.  U.S.  Fish  and 
Wildhfe  Service.  Federal  Building, 
One  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056;  (612)  725- 
3313. 
— Region  4 — Frank  Bowers,  U.S.  Fish 
and  Wildhfe  Service,  1875  Centiuy 
Boulevard,  Room  324,  Atlanta, 
Georgia  30345;  (404)  679-4000. 
— Region  5 — George  Haas,  U.S-  Fish  and 
Wildhfe  Service,  300  Westgate  Center 
Ehive.  Hadley,  Massachusetts  01035- 
9589;  (413)  253-8576. 
— Region  6 — John  Comely,  U.S.  Fish 
and  Wildhfe  Service,  P.O.  Box  25486, 
Denver  Federal  Center,  Denver. 
Colorado  80225;  (303)  236-8145. 
—Region  7— Robert  Leedy.  U.S.  Fish 
and  Wildhfe  Service.  1011  East  Tudor 
Road,  Anchorage,  Alaska  99503;  (907) 
78&-3423. 

Notice  of  Intent  to  Establish  Open 
Seasons 

This  notice  announces  the  intention 
of  the  Director.  U.S.  Fish  and  Wildhfe 
Service,  to  establish  open  hunting 
seasons  and  daily  bag  and  possession 
limits  for  certain  designated  groups  or 
species  of  migratory  game  birds  for 
1997-1998  in  the  contiguous  United 
States,  Alaska,  Hawaii,  Puerto  Rico,  and 
the  Virgin  Islands,  under  §§  20.101 
through  20.107,  20.109,  and  20.110  of 
subpart  K  of  50  CFR  part  20. 

"Migratory  game  birds"  are  those  bird 
species  so  designated  in  conventions 
between  the  United  States  and  several 
foreign  nations  for  the  protection  and 
management  of  these  birds.  All  other 
birds  designated  as  migratory  (under 


10.13  of  Subpart  B  of  50  CFR  Part  10) 
in  the  aforementioned  conventions  may 
not  be  himted.  For  the  1997-98  himting 
season,  the  Service  will  propose 
regulations  for  certain  designated 
members  of  the  avian  families  Anatidae 
(ducks,  geese,  and  swans);  Columbidae 
(doves  and  pigeons);  Gniidae  (cranes); 
Rallidae  (rails,  coots,  moorhens,  and 
gallinules);  and  Scolopacidae 
(woodcock  and  snipe).  These  proposals 
are  described  under  Proposed  1997-98 
Migratory  Game  Bird  Hunting 
Regulations  (Preliminary)  in  this 
document.  Definitions  of  waterfowl 
flyways  and  mourning  dove 
management  units,  as  well  as  a 
description  of  the  data  used  in  and  the 
factors  affecting  the  regulatory  process, 
were  pubhshed  in  the  March  14,  1990, 
Federal  Register  (55  FR  9618). 

Regulatory  Schedule  for  1997-1908 

This  is  the  first  in  a  series  of  proposed 
and  final  rulemaking  documents  for 
migratory  game  bird  hunting 
regulations.  The  Service  will  make 
proposals  relating  to  the  harvest  of 
migratory  game  birds  initiated  after 
pubhcation  of  this  proposed  rulemaking 
available  for  public  review  in 
supplemental  proposed  njlemakings 
published  in  the  Federal  Register.  Also, 
the  Service  will  publish  additional 
supplemental  proposals  for  pubhc 
comment  in  the  Federal  Register  as 
population,  habitat,  harvest,  and  other 
information  become  available. 

Because  of  the  late  dates  when  certain 
portions  of  these  data  become  available, 
the  Service  anticipates  that  comment 
periods  on  some  proposals  will  be 
necessarily  abbreviated.  Special 
circumstances  limit  the  amount  of  time 
which  the  Service  can  allow  for  pubhc 
comment  on  these  regulations. 
Specifically,  two  considerations 
compress  the  time  for  the  rulemaking 
process:  the  need,  on  one  hand,  to 
establish  final  rules  at  a  time  early 
enough  in  the  siunmer  to  allow  resoiuce 
agencies  to  select  and  pubhsh  season 
dates  and  bag  limits  prior  to  the  hunting 
seasons  and,  on  the  other  hand,  the  lack 
of  cxirrent  data  on  the  status  of  most 
migratory  game  birds  until  later  in  the 
siunmer. 

Because  the  process  is  strongly 
influenced  by  the  times  when 
information  is  available  for 
consideration,  the  overall  regulations 
process  is  divided  into  two  segments. 
Early  seasons  are  those  seasons  that 
generally  open  prior  to  October  1 .  and 
include  seasons  in  Alaska.  Hawaii, 
Puerto  Rico,  and  the  Virgin  Islands.  Late 
seasons  are  those  seasons  opening  in  the 
remainder  of  the  United  States  about 


October  1  and  later,  and  include  most  of 
the  waterfowl  seasons. 

Major  steps  in  the  1997-1998 
regulatory  cycle  relating  to  pubhc 
hearings  and  Federal  Register 
notifications  are  illustrated  in  the 
accompanying  diagram.  Dates  shown 
relative  to  publication  of  Federal 
Register  documents  are  target  dates. 

Sections  of  this  and  subsequent 
dociunents  which  outhne  himting 
frameworks  and  guidehnes  are 
organized  under  numbered  headings. 
These  headings  are: 

1.  Ducks 

2.  Sea  Ducks 

3.  Mergansers 

4.  Canada  Geese 

5.  White-fronted  Geese 

6.  Brant 

7.  Snow  and  Ross's  (Light)  Geese 

8.  Swans 

9.  Sandhill  Cranes 

10.  Coots 

11.  Moorhens  and  Gallinules 

12.  Rails 

13.  Snipe 

14.  Woodcock 

15.  Band-tailed  Pigeons 

16.  Mourning  Doves 

17.  White- winged  and  White-tipped 
Doves 

18.  Alaska 

19.  Hawaii 

20.  Puerto  Rico 

21.  Virgin  Islands 

22.  Falconry 

23.  Other 

Later  sections  of  this  and  subsequent 
documents  will  refer  only  to  numbered 
items  requiring  attention.  Therefore,  we 
will  omit  those  items  requiring  no 
attention  and  remaining  numbered 
items  will  be  discontinuous  and  appear 
incomplete. 

Public  Hearings 

Two  public  hearings  pertaining  to 
1997-1998  migratory  game  bird  hunting 
regulations  are  scheduled.  The  Service 
will  conduct  both  hearings  in 
accordance  with  455  DM  1  of  the 
Departmental  Manual.  On  June  26,  the 
Service  will  hold  a  pubhc  hearing  at  9 
a.m.  in  the  Auditorium  of  the 
Department  of  the  Interior  Building, 
1849  C  Street  NW.,  Waslungton.  DC. 
This  hearing  will  review  the  status  of 
migratory  shore  and  upland  game  birds 
and  discuss  proposed  hunting 
regulations  for  these  species  plus 
regulations  for  migratory  game  birds  in 
Alaska,  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands;  spjedal  September 
waterfowl  seasons  in  designated  States; 
special  sea  duck  seasons  in  the  Atlantic 
Flyway;  extended  falconry  seasons;  and 
proposed  regulatory  alternatives  for  the 
1997-98  duck  hunting  season.  On 


August  7,  the  Service  will  hold  a  pubhc 
hearing  at  9  a.m.  in  the  Auditorium  of 
the  Department  of  the  Interior  Building, 
address  above.  This  hearing  will  review 
the  status  and  proposed  regulations  for 
waterfowl  not  previously  discussed  at 
the  June  26  pubUc  hearing.  The  pubhc 
is  invited  to  participate  in  both 
hearings.  Persons  wishing  to  make  a 
statement  at  these  hearings  should  write 
to  the  address  indicated  under  the 
caption  ADDRESSES. 

Requests  for  Tribal  Proposals 

Background  > 

Beginning  with  the  1985-86  hunting 
season,  the  Service  has  employed 
guidelines  described  in  the  June  4, 1985, 
Federal  Register  (50  FR  23467)  to 
establish  special  migratory  bird  hunting 
regulations  on  Federal  Indian 
reservations  (including  off-reservation 
trust  lands)  and  ceded  lands.  The 
Service  developed  these  guidelines  in 
response  to  tribal  requests  for  Service 
recognition  of  their  reserved  hunting 
rights,  and  for  some  tribes,  recognition 
of  their  authority  to  regulate  hunting  by 
both  tribal  and  nontribal  members 
throughout  their  reservations.  The 
guidelines  include  possibihties  for: 

(1)  on-reservation  hunting  by  both 
tribal  and  nontribal  members,  with 
hunting  by  nontribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks,  but  on  dates  different  frtjm 
those  selected  by  the  siurounding 
State(s); 

(2)  on-reservation  himting  by  tribal 
members  only,  outside  of  usual  Federal 
frameworks  for  season  dates  and  length, 
and  for  daily  bag  and  possession  limits; 
and 

(3)  off-reservation  himting  by  tribal 
members  on  ceded  lands,  outside  of 
usual  framework  dates  and  season 
length,  with  some  added  flexibihty  in 
daily  bag  and  possession  limits. 

In  all  cases,  the  regulations 
established  under  the  guidelines  would 
have  to  be  consistent  with  the  annual 
March  10  to  September  1  closed  season 
mandated  by  the  1916  Convention 
Between  the  United  States  and  Great 
Britain  (for  Canada)  for  the  Protection  of 
Migratory  Birds  (Convention).  The 
guidelines  are  capable  of  apphcation  to 
Uiose  tribes  that  have  reserved  hunting 
rights  on  Federal  Indian  reservations 
(including  off-reservation  trust  lands) 
and  ceded  lands.  They  also  apply  to  the 
estabhshment  of  migratory  bird  hunting 
regulations  for  nontribal  members  on  all 
lands  within  the  exterior  boundaries  of 
reservations  where  tribes  have  full 
wildhfe  management  authority  over 
such  hunting,  or  where  the  tribes  and 
affected  States  otherwise  have  reacbed 


agreement  over  hunting  by  nontribal 
members  on  non-Indian  lands. 

Tribes  usually  have  the  authority  to 
regulate  migratory  bird  hunting  by 
noiunembers  on  hidian-owned 
reservation  lands,  subject  to  Service 
approval.  The  question  of  jurisdiction  is 
more  complex  on  reservations  that 
include  lands  owned  by  non-Indians, 
especially  when  the  surrounding  States 
have  estabhshed  or  intend  to  estabhsh 
regulations  governing  hunting  by  non- 
Indians  on  these  lands.  In  such  cases, 
the  Service  encourages  the  tribes  and 
States  to  reach  agreement  on  regulations 
that  would  apply  throughout  the 
reservations.  When  appropriate,  the 
Service  will  consult  with  a  tribe  and 
State  with  the  aim  of  fa.  '  ctai'  ig  an 
accord.  The  Service  also  wil'  •  insult 
jointly  vfHh  tribal  and  State  .lL'^«'s  in 
the  affected  States  where  tribes  may 
wish  to  establish  special  huntuig 
regulations  for  tribal  members  on  ceded 
lands.  As  explained  in  previous 
rulemaking  documents,  it  is  incumbent 
upon  the  tribe  and/or  the  State  to  put 
forward  a  request  for  consultation  as  a 
result  of  the  proposal  being  pubhshed  in 
the  Federal  Register.  The  Service  will 
not  presume  to  make  a  determination, 
without  being  advised  by  a  tribe  or  a 
State,  that  any  issue  is/is  not  worthy  of 
formal  consultation. 

One  of  the  guidelines  provides  for  the 
continuation  of  harvest  of  migratory 
game  birds  by  tribal  members  on 
reservations  where  it  is  a  customary 
practice.  The  Service  does  not  oppose 
this  harvest,  provided  it  does  not  take 
place  during  the  closed  season  required 
by  the  Convention,  and  it  is  not  so  large 
as  to  adversely  affect  the  status  of  the 
migratory  bird  resource.  For  several 
years,  the  Service  has  reached  annual 
agreement  with  tribes  for  himting  by 
tribal  members  on  their  lands  or  on 
lemds  where  they  have  reserved  hunting 
rights.  The  Service  will  continue  to 
consult  writh  tribes  that  wish  to  reach  a 
mutual  agreement  on  hunting 
regulations  for  on-reservation  hunting 
by  tribal  members. 

The  guidelines  should  not  be  viewed 
as  inflexible.  Nevertheless,  the  Service 
believes  that  they  provide  appropriate 
opportunity  to  accommodate  the 
reserved  hunting  rights  and 
management  authority  of  Indian  tribes 
while  ensuring  that  the  migratory  bird 
resource  receives  necessary  protection. 
The  conservation  of  this  important 
international  resource  is  paramount. 
Use  of  the  guidelines  is  not  required  if 
a  tribe  wishes  to  observe  the  himting 
regulations  estabhshed  by  the  State{s)  in 
which  the  reservation  is  located. 
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Details  Needed  in  Tribal  Proposals 

Tribes  that  wish  to  use  the  guidelines 
to  establish  special  hunting  regulations 
for  the  1997-98  bunting  season  must 
submit  a  proposal  that  includes: 

(1)  the  requested  hunting  season  dates 
and  other  details  regarding  regiilations 
to  be  observed; 

(2)  harvest  anticipated  under  the 
requested  regulations; 

(3)  methods  that  will  be  employed  to 
measure  or  monitor  harvest  (mail- 
questionnaire  survey,  bag  checks,  etc.); 

(4)  steps  that  will  be  taken  to  limit 
level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  such  harvest 
would  seriously  impact  the  migratory 
bird  resource;  and 

(5)  tribal  capabilities  to  establish  and 
enforce  migratory  bird  hunting 
regulations. 

A  tribe  that  desires  the  earliest 
possible  opening  of  the  waterfowl 
season  should  specify  this  in  the 
proposal,  rather  than  request  a  date  that 
might  not  be  within  the  ^al  Federal 
frameworks.  Similarly,  unless  a  tribe 
wishes  to  set  more  restrictive 
regulations  than  Federal  regulations  will 
permit,  the  proposal  should  request  the 
same  daily  bag  and  possession  limits 
and  season  length  for  ducks  and  geese 
that  Federal  regulations  are  likely  to 
pornut  the  States  in  the  Flyway  in 
which  the  reservation  is  located. 

Tribal  Proposal  Procedures 

The  Service  will  pubhsh  pertinent 
details  in  tribal  proposals  for  public 
review  in  later  Federal  Register 
dociunents.  Because  of  the  time 
required  for  Service  and  public  review, 
Indian  tribes  that  desire  special 
migratory  bird  hunting  regulations  for 
the  1997-98  hunting  season  should 
submit  their  proposals  as  soon  as 
possible,  but  no  later  than  June  2. 1997. 
Tribes  should  direct  inquiries  regarding 
the  guidelines  and  proposals  to  the 
appropriate  Service  Regional  Office 
listed  under  the  caption  SUPPLEMENTARY 
MFORMA'DON.  Tribes  that  request  special 
hunting  regulations  for  tribal  members 
on  ceded  lands  should  send  a  courtesy 
copy  of  the  proposal  to  officials  in  the 
affected  State(s). 

Public  Comments  Solicited 

The  pohcy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  recommendations 
regarding  the  proposed  regulations. 
Promulgation  of  final  migratory  game 
bird  hunting  regiilations  will  take  into 


consideration  all  comments  received  by 
the  Service.  Such  comments,  and  any 
additional  information  received,  may 
lead  to  final  regulations  that  differ  from 
these  proposals.  Interested  persons  are 
invited  to  participate  in  this  rulemaking 
by  submitting  written  comments  to  the 
address  indicated  under  the  caption 
ADDRESSES. 

The  public  may  inspect  comments 
received  on  the  proposed  annual 
regulations  during  normal  business 
hours  at  the  Service's  office  in  room 
634,  4401  North  Fairfax  Drive, 
Arlington,  Virginia.  For  each  series  of 
proposed  rulemakings,  the  Service  will 
establish  specific  conunent  periods.  The 
Service  will  consider,  but  possibly  may 
not  respond  in  detail  to,  each  comment. 
As  in  the  past,  the  Service  will 
summarize  all  comments  received 
during  the  comment  period  and  respond 
to  them  after  the  closing  date. 

FIsrway  Council  Meetings 

Departmental  representatives  will  be 
present  at  the  following  winter  meetings 
of  the  various  Flyway  Councils: 

DATE:March  14,  1997 
— Central  Flyway  Council,  8:00  a.m. 

DATE:  March  15, 1997 
— National  Waterfowl  Council,  3:30 

p.m. 

DATE:  March  16,  1997 
— Atlantic  Flyway  Council,  8:00  a.m. 
— Mississippi  Flyway  Council,  8:30  a.m. 
— Pacific  Flyway  Council,  1:00  p.m. 

The  Council  meetings  will  be  held  at 
the  Omni  Shoreham  Hotel,  2500  Calvert 
Street,  NW..  Washington,  DC. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14)."  filed  with  the  Environmental 
Protection  Agency  on  June  9,  1988. 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  22582).  The  Service's  Record  of 
Decision  was  published  on  August  18. 
1988  (53  FR  31341).  In  addition,  an 
August  1985  environmental  assessment 
entitled  "Guidelines  for  Migratory  Bird 
Hunting  Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  bom  the  Service  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

Prior  to  issuance  of  the  1997-98 
migratory  game  bird  hunting 
regulations,  the  Service  will  consider 
provisions  of  the  Endangered  Species 
Act  of  1973,  as  amended.  (16  U.S.C. 
1531-1543;  hereinafter  the  Act)  to 


ensure  that  hunting  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  species  designated  as  endangered  or 
threatened  or  modify  or  destroy  its 
critical  habitat  and  is  consistent  with 
conservation  programs  for  those  species. 
Consultations  under  Section  7  of  this 
Act  may  cause  the  Service  to  change 
proposals  in  this  and  future 
supplemental  proposed  rulemaking 
documents. 

Executive  Order  (E.O.)  12866 

This  rule  is  economically  significant 
and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
E.O.  12866. 

Regulatory  Flexibility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  economic  impacts  of  the 
annual  himting  regulations  on  small 
business  entities  were  analyzed  in  detail 
and  a  Small  Entity  Flexibility  Analysis 
(Analysis)  was  issued  by  the  Service  in 
1996.  The  Analysis  dociunented  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities. 
The  primary  source  of  information 
about  hunter  expenditures  for  migratory 
game  bird  hunting  is  the  National 
Hunting  and  Fishing  Survey,  which  is 
conducted  at  5 -year  intervals.  The 
Analysis  utilized  the  1991  National 
Hunting  and  Fishing  Survey  and  the 
U.S.  Department  of  Commerce's  Coimty 
Business  Patterns  from  which  it  was 
estimated  that  migratory  bird  himters 
would  spend  between  S254  and  $592 
million  at  small  businesses  in  1996. 

Copies  of  the  Analysis  are  available 
upon  request  fi-om  the  Office  of 
Migratory  Bird  Management.  The 
address  is  indicated  under  the  caption 
ADDRESSES. 

Paperwork  Reduction  Act 

The  E)epartment  examined  these 
regulations  under  the  Paperwork 
Reduction  Act  of  1995  and  found  no 
information  collection  requirements. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1997-98  hunting 
season  are  authorized  under  16  U.S.C. 
703-711, 16  U.S.C.  712,  and  16  U.S.C 
742  a— j. 
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Dated:  March  5, 1997. 
Don  Barry, 

Deputy  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

PropoMd  1997-19M  MIgratOfy  Game  Bird 
Hunting  Regulation*  (Pralimlfwry) 

Pending  current  information  on 
populations,  harvest,  and  habitat 
conditions,  and  receipt  of 
recommendations  from  the  four  Flyway 
Coimcils,  specific  framework  proposals 
(including  opening  and  closing  dates, 
seasons  lengths,  and  bag  limits)  may  be 
deferred.  Unless  otherwise  specified,  no 
chaiige  from  the  final  1996-97 
frameworks  of  August  29  and  September 
26, 1996,  (61  FR  45836  and  50662)  is 
proposed.  Specific  preliminary 
proposals  that  vary  from  the  1996-97 
frameworks  and  issues  requiring  early 
discussion,  action,  or  the  attention  of 
the  States  or  tribes  are  contained  below: 

1.  Ducks 

A.  Harvest  Strategy  Considerations 

The  annual  process  of  setting  duck- 
hunting  regulations  in  the  United  States 
is  based  on  a  system  of  resource 
monitoring,  data  analyses,  and 
rulemaking.  Each  year,  monitoring 
activities  such  as  aerial  surveys  and 
hunter  questioimaires  provide 
information  on  harvest  levels, 
population  size,  and  habitat  conditions 
on  the  breeding  groimds.  Data  collected 
fit>m  these  monitoring  programs  are 
analyzed  each  year,  and  proposals  for 
duck-hunting  regulations  are  developed 
by  the  Flyway  Coimcils,  States,  and  the 
Service.  After  extensive  public  review, 
the  Service  aimounces  a  regulatory 
framework  within  which  States  can  set 
their  hunting  seasons. 

By  and  large,  this  process  has 
generally  worked  weU.  For  most  duck 
species,  population  levels  and 
associated  hunting  opportunities  have 
been  maintained  in  the  face  of  variable 
environmental  conditions  and 
permanent  landscape  changes.  Despite 
this  success,  however,  the  annual 
process  of  setting  regulations  often  has 
been  controversial.  Debates  over 
appropriate  regulations  are  frequent 
among  hunters,  managers,  and  the 
public-at-large.  The  controversy 
typically  stems  from  disagreements 
about  the  role  of  harvest  in  population 
dynamics.  As  a  consequence,  managers 
are  unsure  about  how  much  regulations 
should  be  restricted  when  populations 
are  declining,  how  much  they  can  be 
liberalized  when  populations  are 
increasing,  and  when  those  regulatory 
changes  should  occur. 

To  help  answer  these  questions,  the 
Service,  in  cooperation  with  the  Fljrway 
Councils,  introduced  the  concept  of 


Adaptive  Harvest  Management  (AHM) 
in  1995.  AHM  should  help  managers 
better  imderstand  the  impacts  of 
regulations  on  harvest  and  population 
levels,  thereby  improving  the  ability  to 
provide  maximum  hxmting 
opportunities  consistent  with  long-term 
resource  maintenance.  AHM  also  is 
intended  to  provide  a  more  objective, 
better  informed,  and  less  contentious 
decision-making  process,  as  well  as  a 
formal  and  coherent  framework  for 
addressing  controversial  harvest- 
management  issues. 

Key  components  of  AHM  are 
agreement  on  the  goals  of  harvest . 
management,  a  limited  nimiber  of 
regulatory  alternatives  oi  options,  and 
alternative  models  of  population 
dynamics.  The  alternative  models 
reflect  disagreement  among  managers 
regarding  the  effects  of  hunting 
regulations  on  harvest  and  population 
size.  With  AHM,  the  setting  of  himting 
regulations  involves  a  repetitive 
process: 

(1)  each  year,  an  optimal  regulation  is 
identified  based  on  population  and 
habitat  status,  and  on  the  relative  ability 
of  alternative  models  to  mimic 
population  dynamics; 

(2)  after  the  regulatory  decision  is 
made,  each  population  model  is  used  to 
predict  breeding  population  size  the 
following  year; 

(3)  when  monitoring  data  become 
available,  models  that  more  accurately 
predict  observed  population  size  gain 
credibility,  while  those  models  that  are 
poor  predictors  lose  credibility;  and 

(4)  the  new  assessments  of  model 
credibility  are  used  to  start  another 
iteration  of  the  process. 

A  technical  working  group 
representing  the  Service,  the  four 
Flyway  Councils,  and  the  Canadian 
Wildlife  Service  was  established  in  1992 
to  assist  with  implementation  of  AHM. 
The  working  group  continues  to  meet  at 
least  once  a  year  to  pursue  AHM 
conceptual  development  and  to 
consider  technical  and  communication 
issues  for  the  current  regulatory  cycle. 
The  working  group  met  in  December 
1996  to  address  issues  and  concerns 
raised  during  the  1996  regulatory 
process.  The  working  group's  role 
continues  to  be  strictly  advisory  and 
should  not  be  misconstrued  as  a 
substitute  for  any  existing  technical  or 
decision-making  body. 

The  working  group  continues  to 
express  concern  about  what  may  be 
unrealistic  expectations  among 
managers  and  the  public  regarding  the 
scope  and  speed  of  AHM 
implementation.  The  working  group 
emphasizes  that  AHM  has  highlighted 
many  unresolved  issues  in  waterfowl 


harvest  management,  and  that  adequate 
time  is  needed  to  address  these  issues 
in  a  comprehensive  and  coherent 
maimer.  In  the  interim,  the  Service  is 
interested  in  working  with  its  partners 
to  foster  agreement  on  technical  issues 
of  highest  priority  and  reahstic 
timetables  for  action.  The  Service 
believes  strongly  that  the  success  of 
AHM  will  depend  on  a  commitment  to 
careful  and  methodical  implementation.  . 

Implementation  of  AHM  began  in 
199S  with  a  focus  on  midcontinent 
mallards.  The  Service  believes  this 
focus  is  appropriate  because  mallards 
are  the  most  abundant  and  heavily 
harvested  duck  species,  and  because  the 
status  of  mallards  is  closely  related  to 
the  status  of  many  other  duck  stocks. 
Nonetheless,  the  Service  continues  to 
work  toward  a  more  formal  AHM 
framework  for  other  ducks,  including 
mallards  in  eastern  breeding  areas, 
northern  pintails,  canvasbacks,  and 
black  ducks.  Ultimately,  however, 
managers  face  a  number  of  practical 
constraints  (e.g.,  available  data,  quality 
of  monitoring  programs,  ccnnplexity  of 
assessment  procedures)  and 
development  of  a  general  AHM 
framework  for  all  duck  stocks  likely  is 
not  feasible.  The  Service  believes  that 
the  following  questions  should  be 
addressed  when  considering  whether  a 
regulatory  approach  different  than  that 
for  mallards  is  warranted: 

(1)  How  much  does  the  duck  stock 
differ  from  mallards  in  terms  of 
population  dynamics  (i.e.,  responses  to 
environmental  conditions  and  harvest) 
and  vulnerability  to  harvest? 

(2)  What  are  the  relative  costs  (i.e.. 
monitoring  and  assessment)  and 
benefits  (i.e.,  increased  hunting 
opportunity  and  improved  ability  to 
attain  population  goals)  of  managing  the 
duck  stock  Independently  fit>m 
mallards? 

(3)  What  is  the  ability  of  himters  to 
harvest  selectively? 

(4)  Do  hunters  prefer  the  maximum 
hunting  opportunity  afforded  by 
complex  regulations,  or  simpler  hunting 
regulations  that  offer  less  hunting 
opportunity? 

Although  these  issues  always  have 
been  considered  before  implementing 
stock-specific  harvest  strategies,  the 
Service  is  interested  in  developing 
formiil  assessments  before  considering 
significant  changes  to  existing  harvest 
strategies  for  duck  species  other  than 
mallards. 

In  July  1996.  the  four  Flyway 
Councils  passed  a  joint  recommendation 
regarding  development  of  regulatory 
alternatives  for  AHM.  This 
recommendation  stressed  the 
importance  of  refining  the  current 
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ahematives  and  provided  guidelines  for 
considering  modifications.  Following 
the  July  Council  meetings,  the  AHM 
working  group  prepared  a  mail  survey 
requesting  hirther  clarification  from 
Council  members  regarding  their 
concerns  about  the  current  alternatives. 
Copies  of  the  joint  recommendation  and 
of  the  survey  results  are  available  upon 
request  from  the  Office  of  Migratory 
Bird  Management  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Based  on  input  from  the  Flyway 
Councils,  the  working  group  developed 
a  recommended  set  of  regulatory 
alternatives  for  the  1997-98  hunting 
season.  Significant  changes  from  last 
year's  alternatives  would  include:  (1) 
the  addition  of  a  very  restrictive 
alternative;  (2)  additional  days  and  a 
higher  total-duck  daily  bag  limit  in  the 
moderate  and  hberal  alternatives;  and 
(3)  an  increase  in  the  bag  limit  of  hen 
mallards  in  the  moderate  and  liberal 
alternatives.  See  the  attached  table  for  a 
complete  description  of  the 
recommended  alternatives.  The  working 
group  provided  the  following 
explanations  and  rationale  for  these 
alternatives: 

(1)  the  range  and  number  of  regulatory 
alternatives  was  expanded  to  decrease 
the  probability  of  closed  seasons  and  to 
take  greater  advantage  of  available 
bunting  opportunity  at  high  population 
levels;  however,  even  the  very 
restrictive  option  would  be  too  liberal 
for  some  combinations  of  population 
size  and  pond  numbers  due  to  the 
emphasis  placed  on  reaching  the  goal  of 
the  North  American  Waterfowl 
Management  Plan  at  very  low 
population  sizes:  in  addition,  more  days 
and  a  higher  daily  bag  Umit  in  the 
hberal  option  tends  to  produce  more 
conservative  regulatory  choices  at  low 
population  sizes; 

(2)  recommended  maximum  and 
minimum  season  lengths  and  bag  limits 
largely  reflect  the  reported  desires  of 
most  Flyway  Council  members; 
differences  in  season  length  and  bag 
limits  among  Flyways  generally 
maintain  proportional  differences 
during  the  last  two  decades; 

(3)  total  bag  liniits  under  the  moderate 
and  liberal  alternatives  would  be 
increased  to  provide  additional  hunting 
opportimity  for  species  not  restricted 
within  the  overall  bag;  this  change 
would  allow  additional  harvest  of 
abimdant  species  like  gadwail.  teal,  and 
shoveler  above  and  beyond  that  reahzed 
from  additional  days  in  the  season; 

(4)  the  increase  in  bag  hmits  of  hen 
mallards  is  recommended  to  address 
States'  concern  about  overly-restrictive 
regulations,  while  recognizing  there  are 
biological  and  sociological  arguments 


for  maintaining  sex-specific  bag  limits; 
the  working  group  also  recognized, 
however,  that  hen  harvest  rates  are 
lower  than  those  for  males  and  that 
many  hunters  are  adverse  to  shooting 
hens,  irrespective  of  what  regulations 
allow;  and 

(5)  some  simpUfication  in  regulations 
would  be  achieved  by  assigning  the 
same  basic  bag  limits  to  the  very 
restrictive  and  restrictive  alternatives, 
and  to  the  moderate  and  hberal 
alternatives;  this  also  would  provide  a 
better  basis  to  investigate  the 
independent  effects  of  season  length 
and  bag  limit. 

Final  estimates  of  harvest  rates  (i.e., 
the  proportion  of  the  fall  flight 
harvested)  expected  from  the 
recommended  regulatory  alternatives 
will  be  available  in  the  near  future. 
Predictions  will  be  based  on  estimates 
of  harvest  rates  realized  in  the  recent 
past,  Flyway-specific  analyses  that 
predict  the  effect  of  changing  days  and 
bag  limits,  and  the  long-term  decUnes  in 
hunter  numbers.  Preliminary  estimates 
of  mean  harvest  rates  for  adult  male 
mallards  are  provided  in  the  following 
table.  Harvest  rates  of  females  would  be 
about  30%  lower  than  those  for  males. 
The  selection  of  the  appropriate 
alternative  for  the  1997-98  hunting 
season  would  depend  on  breeding 
population  and  production  estimates, 
which  will  be  available  in  late  July. 


Alternative 

Harvest 
rates  (per- 
cent) 

Very  restrictive  

4.5 

Restrictive  

Moderate 

Liberal  

7.1 

9.2 

12.2 

The  Service  will  offer  its  proposal  for 
regulatory  alternatives  for  ducks  in  the 
Federal  Register  in  late  May,  with  a 
public  comment  period  to  end  on  or 
about  lime  27.  1997.  Final  regulatory 
alternatives  will  be  pubhshed  in  the 
Federal  Register  on  or  about  July  15, 
1997. 

G.  Special  Seasons/Species 
Management 

i.  Canvasback 

Since  1994,  the  Service  has  followed 
a  harvest-management  strategy  for 
canvasbacks  which  considers 
population  levels,  potential  for 
recruitment,  and  expected  harvest  by 
hunters.  The  plan  permits  an  open 
season  on  canvasbacks  with  a  1-bird 
daily  bag  Umit  nationwide  when  the 
above  factors  are  sufficient  to  maintain 
a  spring  population  size  of  500,000 
birds.  Each  year,  the  Service  reviews 


harvest  and  population-status 
information  to  evaluate  the  effectiveness 
of  the  harvest  strategy.  This  information 
is  not  yet  available  for  1997.  The  Service 
proposes  no  change  in  the  strategy 
employed  for  deciding  on  regulations 
governing  the  harvest  of  canvasbacks. 

ii.  September  Teal/Wood  Duck  Seasons 

The  Service  continues  to  stress  the 
importance  of  improving  wood  duck 
population  monitoring  programs.  Such 
programs  are  necessary  to  ensure 
maintenance  of  our  regular  season 
approach  to  managing  this  species.  The 
Wood  Duck  Population  Monitoring 
Initiative  (Initiative),  completed  in  1996. 
will  provide  managers  with  an 
assessment  of  the  geographic  scale  at 
which  we  can  adequately  monitor 
population  levels  or  trends, 
productivity,  and  survival  and  recovery 
rates.  The  draf^  final  report  for  the 
Initiative  is  currently  being  reviewed  by 
Flyway  Council  Technical  Sections  and 
Service  cooperators.  PubUcation  of  the 
final  report  is  scheduled  for  July  1997. 

Decisions  regarding  the 
appropriateness  of  September  teal/wood 
duck  seasons  will  be  made  in 
cooperation  with  the  Flyway  Councils 
after  the  assessment  of  wood  duck 
monitoring  programs  is  completed. 
Until  such  time,  the  Service  does  not 
propose  changes  to  these  seasons  in 
Kentucky,  Tennessee,  and  Florida  or  to 
expand  such  seasons  elsewhere. 

iii.  High  Plains  Mallard  Management 
Unit 

The  Service  is  expecting  the  report  on 
the  High  Plains  Mallard  Management 
Unit  bom  the  Central  Flyway  Council. 
Prompt  completion  of  the  report  is 
encouraged  prior  to  this  summer's 
regulatory  decisions. 

iv.  Black  Ducks 

The  wintering  population  of  black 
ducks  appears  to  have  stabihzed  over 
the  last  decade  during  which  restrictive 
regulations  have  been  in  effect.  Recent 
Midwinter  Waterfowl  Survey  estimates 
have  been  slightly  more  than  300,000 
l(ft  the  Atlantic  and  Mississippi  Flyways 
combined.  Black  duck  populations 
remain  below  the  North  American 
Waterfowl  Management  Plan  goal  of 
385.000. 

Current  black  duck  harvest 
restrictions  are  based  on  guidelines 
outlined  in  the  1983  Environmental 
Assessment,  which  requested  that  States 
volimtarily  reduce  their  harvest  by  25% 
from  1977-81  levels.  To  date,  both 
Flyways  and  individual  States  have  met 
or  exceeded  this  goal.  Beginning  in 
1994.  with  the  return  of  more  hberal 
duck  seasons,  black  duck  harvests  have 
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increased.  The  Service  is  concerned  that 
these  longer  seasons  may  result  in 
higher  harvests  and  may  have  a  negative 
impact  upon  black  duck  recovery. 

Recent  survival  analyses  from 
banding  programs  have  not  definitively 
answered  questions  regarding  the 
impacts  of  harvest,  but  do  not  rule  out 
the  possibility  of  additive  effects  on  the 
dynamics  of  black  duck  populations.  To 
help  clarify  the  role  of  harvest,  the  Black 
Duck  Joint  Venture  Committee  indicated 
that  a  higher  priority  should  be  placed 
on  achieving  preseason  banding  goals. 
The  Service  requests  input  from  the 
Atlantic  and  Mississippi  Flyway 
Councils. 

V.  Youth  Hunt 

This  past  year,  the  Service  offered 
States  the  opportimity  to  estabUsh  a 
special  "Youth  Waterfowl  Hunting 
Day."  The  one-day  season  was  intended 
to  introduce  youth  to  the  concepts  of 
ethical  utilization  and  stewardship  of 
waterfowl  and  other  natural  resources, 
encourage  youngsters  and  adults  to 
experience  the  outdoors  together,  and 
contribute  to  our  Nation's  migratory 
bird  conservation  efforts.  The  Service  is 
currently  evaluating  this  opportunity 
and  is  committed  to  working  with  the 
States  and  the  Flyway  Councils  prior  to 
any  similar  proposal  for  a  youth  hunt 
this  year. 

4.  Canada  Geese 

In  1995,  the  regular  season  on 
Atlantic  Population  (AP)  Canada  geese 
was  closed  due  to  dramatic  declines  in 
the  breeding  population  from  118.000 
pairs  in  1988  to  29,000  pairs  in  1995.  In 
1996,  the  spring  breeding  survey  in 
northern  Quebec  recorded  an  increase  to 
46,000  pairs.  However,  habitat 
conditions  at  the  time  of  the  survey  last 
spring  were  not  favorable  for  nesting 
and  productivity  of  AP  Canada  geese 
was  beheved  to  have  been  below 
average.  While  the  impact  of  last  year's 
poor  production  may  not  affect  this 
year's  spring  survey,  this  "missing"  year 
class  will  impact  production  in  future 
years. 

An  Action  Plan  approved  by  the 
Atlantic  Flyway  Council  last  year  calls 
for  a  return  to  60.000  breeding  pairs  and 
evidence  of  a  sustained  population 
recovery  before  hunting  seasons  are 
resumed.  The  overall  population 
objective  for  the  AP  is  150,000  pairs  in 
the  Ungava  Region.  Further,  the  Action 
Plan  for  the  next  five  years  (1997-2001) 
calls  for  an  ambitious  commitment  to 
fund  monitoring  programs,  measure 
productivity,  initiate  breeding  ground 
banding,  and  implement  surveys  to 
measure  subsistence  harvest.  The 
Service,  the  Canadian  Wildhfe  Service, 


States  and  Provinces  have  been  asked  to 
participate  in  this  effort  to  improve  our 
management  database  on  AP  Canada 
Geese.  Copies  of  the  Action  Plan  are 
available  upon  request  from  the  Office 
of  Migratory  Bird  Management  at  the 
address  indicated  under  the  caption 
ADDRESSES. 

Last  year,  several  questions  arose 
regarding  the  population  status  and 
harvest  of  a  "Maritime"  or  "North 
Atlantic"  Populadon  of  Canada  geese. 
This  stock  of  birds  was  not  identified 
separately  from  the  AP  in  previous 
Flyway  management  plans  primarily 
b^ause  httle  survey  information  exists 
to  monitor  the  status  or  differentiate  the 
harvest  of  this  stock  from  AP  birds. 
Currently,  the  Atlantic  Flyway  has 
agreed  to  begin  the  task  of  setting  up  the 
appropriate  surveys  necessary  to 
delineate  this  stock  of  birds  and 
determine  whether  it  should  be 
managed  separately  from  the  AP  in  the 
future. 

14.  Woodcock 

The  Service  is  increasingly  concerned 
about  the  gradual  long-term  declines  in 
woodcock  populations  in  the  Eastern 
and  Central  Management  Regions. 
Although  habitat  change  appears  to  be 
the  primary  cause  of  the  declines,  the 
Service  beUeves  that  hunting 
regulations  should  be  commensurate 
with  the  status  of  woodcock  populations 
and  rates  of  decline.  The  Service  seeks 
active  participation  by  the  Atlantic, 
Mississippi,  and  Central  Flyway 
Councils  in  the  development  of  short- 
and  long-term  harvest  management 
strategies  for  woodcock,  which  identify 
the  circumstances  under  which  changes 
in  harvest  opportunity  should  be 
implemented  and  what  those  changes 
should  be.  Should  the  1997  population 
data  reflect  the  continuing  decline, 
without  other  compelling  information, 
harvest  restrictions  are  likely. 

23.  Other 

A.  Compensatory  Days  » 

In  some  states,  state  law  or 
constitutional  provisions  prohibit 
Sunday  hunting.  These  states  have 
asked  the  Service  to  allow  them  to  "add 
on"  days  to  "compensate"  their  hunters 
for  these  lost  days.  In  the  past,  the 
-Service  has  maintained  the  poUcy  that 
there  is  no  biological  basis  for 
prohibiting  hunting  on  Sundays  and 
believed  this  problem  was  an  individual 
State  issue,  which  could  best  be 
resolved  by  each  State  removing  their 
self-imposed  restrictions  (September  24, 
1993,  Federal  Register,  58  FR  50188). 
However,  two  years  ago  during  the 
early-season  regulations  meeting,  June 


21, 1995,  the  Service  agreed  to  work 
with  the  Atlantic  Flyway  Council  to 
review  and  clarify  various  technical  and 
poUcy  ccHicems  relating  to  the  issue  of 
offering  compensatory  days  to  those 
States  that  restrict  Sunday  hunting. 
Subsequently,  on  December  18, 1996,  in 
Hadley,  Massachusetts,  the  Service  met 
with  several  Atlantic  Flyway  Council 
representatives  to  continue  its  efforts  to 
resolve  this  issue.  Although  no  final 
decisions  were  made,  the  Service  did 
express  its  empathy  with  the  problem 
and  the  difficulty  States  have  in 
resolving  this  issue  at  the  individual 
Sute  level.  During  the  1997-1998 
regulatory  cycle,  the  Service  will 
continue  to  work  with  the  Atlantic 
Flyway  Coimcil  to  address  several 
poUcy  and  technical  concerns  and  to 
explore  potential  solutions  and 
appropriate  guidelines  and/or  criteria. 

B.  Bird  Banding 

About  10  years  ago.  the  Service  began 
a  carefully-planned  effort  to  increase 
band-reporting  rates,  the  proportion  of 
bands  recovered  by  hunters  that  are 
reported  to  the  Bird  Banding  Laboratory 
(now  part  of  the  U.S.  Geological 
Survey's  Biological  Resources  Division). 
In  the  initial  phase,  current  band- 
reporting  rates  were  estimated  and 
sources  of  variabihty  identified.  The 
second  phase  is  a  large-scale  effort  to 
increase  band-reporting  rates,  with 
associated  studies  designed  to  assess  the 
magnitude  of  the  increase.  This  phase 
was  begun  in  1993  using  bands 
inscribed  with  a  more  complete  return 
address.  In  1995,  the  Service,  in 
conjunction  with  the  Bird  Banding 
Laboratory,  conducted  a  study  of  the 
effects  of  using  a  toll-free  telephone 
number  on  the  reporting  of  bands  &t>m 
mallard  ducks  recovered  by  hunters.  In 

1996.  bands  with  the  1-800-327-BAND 
phone  number  were  placed  on  most 
preseasoa»banded  mallards.  The  new 
toll-free  number  was  advertised  in  State 
r^ulation  brochures  and  magazines.  In 

1997,  plans  are  to  place  the  new  bands 
on  most  preseason-banded  ducks  and 
geese.  The  goal  is  to  have  the  phone 
number  widely  disseminated  so  that  the 
transition  time  to  this  new  way  of 
rep>orting  bands  is  as  short  a  period  as 
possible.  The  Service  requests  that  State 
assist  in  advertising  the  new  phone 
number  and  suggests  the  inclusion  of 
the  number  in  all  State  waterfowl 
regulations  brochures.  Other  outreach 
efforts  by  the  States,  such  as  inclusion 
of  the  number  in  State  magazines  and 
other  information  and  education  efforts 
is  encouraged. 
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Presidential  Documents 


Tide  3— 

The  President 


Executive  Order  13038  of  March  11,  1997 

Advisory  Committee  on  Public  Interest  Obligations  of  Digital 
Television  Broadcasters 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Federal  Advisory  Commit- 
tee Act,  as  amended  (5  U.S.C.  App.)  (the  "Act"),  and  in  order  to  establish 
an  advisory  committee  on  the  public  interest  obligations  of  digital  television 
broadcasters,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment.  There  is  established  the  "Advisory  Committee 
on  the  Public  Interest  Obligations  of  Digital  Television  Broadcasters"  ("Com- 
mittee"). The  Committee  shall  consist  of  not  more  than  15  members  ap- 
pointed by  the  President.  Members  shall  be  chosen  firom  the  private  sector, 
including  members  of  the  commercial  and  noncommercial  broadcasting  in- 
dustry, computer  industries,  producers,  academic  institutions,  public  interest 
organizations,  and  the  advertising  community.  The  President  shall  designate 
a  Chair  firom  among  the  members  of  the  Committee. 

Sec  2.  Functions.  On  or  before  June  1,  1998,  the  Committee  shall  report 
to  the  Vice  President  on  the  public  interest  obligations  digital  television 
broadcasters  should  assume.  For  the  purpose  of  carrying  out  its  functions 
the  Committee  may,  in  consultation  with  the  Assistant  Secretary  of  Commerce 
for  Communications  and  Information,  hold  meetings  at  such  times  and  places 
as  the  Committee  may  find  advisable. 

Sec.  3.  Administration,  (a)  To  the  extent  permitted  by  law,  the  heads  of 
executive  departments,  agencies,  and  independent  instrumentalities  shall 
provide  the  Committee,  upon  request,  with  such  information  as  it  may 
require  for  the  purpose  of  carrying  out  its  functions. 

(b)  Upon  request  of  the  Chair  of  the  Committee,  the  head  of  any  executive 
department,  agency,  or  instrumentality  shall,  to  the  extent  permitted  by 
law  and  subject  to  the  discretion  of  such  head,  (1)  make  any  of  the  facilities 
and  services  of  such  department,  agency,  or  instrumentality  available  to 
the  Committee;  and  (2)  detail  any  of  the  personnel  of  such  department, 
agency,  or  instrumentality  to  the  Committee  to  assist  the  Committee  in 
carrying  out  its  duties. 

(c)  Members  of  the  Committee  shall  serve  without  compensation  for  their 
work  on  the  Committee.  While  engaged  in  the  work  of  the  Committee, 
members  appointed  from  the  private  sector  may  be  allowed  travel  expenses, 
including  per  diem  in  lieu  of  subsistence,  as  authorized  by  law  and  as 
the  Chair,  in  consultation  with  the  Assistant  Secretary  of  Commerce  for 
Communications  and  Information,  may  allow  as  needed,  for  persons  serving 
intermittently  in  the  Govenunent  service  (5  U.S.C.  5701-5707),  to  the  extent 
funds  are  available  for  such  purposes. 

(d)  To  the  extent  permitted  by  law  and  subject  to  the  availability  of 
appropriations,  the  Department  of  Commerce  shall  provide  the  Committee 
with  administrative  services,  staff,  and  other  support  services  necessary  for 
performance  of  the  Committee's  functions. 
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(e)  The  Assistant  Secretary  of  Commerce  for  Communications  and'Informa- 
tion,  or  his  designee,  shall  perform  the  functions  of  the  President  under 
the  Act,  except  that  of  reporting  to  the  Congress,  in  accordance  with  the 
guidelines  and  procedures  established  by  the  Administrator  of  General  Serv- 
ices. 

Sec.  4.  General.  The  Committee  shall  terminate  30  days  after  submitting 
its  report,  unless  extended  by  the  President. 


0^s^tUs/lJU^A^  <PtOjodln^ 
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71 9392.  9393,  9394.  9395, 

9396.  9397,  9398.  9399, 
9400.9720,9995,  11120, 

11121.  11122.  11123.  11124, 
11125.  11126.  11127.  11128 

221 _ 10758 

243 1 1 789 

250 10758 

293 10758 


15CFR 

746 


.9364 


16CFR 

Propoaad  Rules: 

308 1 1 750 

17CFR 

1 _ 10427.  10434.  10441 

5 : 10434 

30 10445. 10447. 10449 

^1  10441 

228 1 1321 

229 1 1321 


230 1 1321 

240 1 1 321 

242 11321 

300........ - 1 0450 


230 - 1 0898 

239 K 

270 ♦.. K 

274 K 

18CFR 
284 


19CFR 

Propossd  RutSK 

7 

10 

145 

174 

181 

191 


.10204.  10684 


9401 

9401 

9401 

9401 

9401 

9401 

9401 


20CFR 

216 11323 

801 10686 

802 10666 

21CFR 

176 .10452 

178 9365 

341...„ _ 9684 

522 1 021 9 

524 -... 10220 

558 » 9929 

600 1 1 769 

601 11769 


Chapter  1 9721 

■2 10242 

1 01 9826.  1 1 1 29 

1 61 9826 

163 10781 

501 9826 


22CFR 

505 


.10630 


23CFR 

657 10178 

658 10178 

24  CFR 

203 .9930 

Ch.  1 10247 

570 - 11284 

982 10786 

25  CFR 

45...„ 11324 

Propossd  Rutss: 

290 10494 

26  CFR 

1 11324 

301 11769 

Propossd  Ruiss: 

1 11394 

28  CFR 

Propossd  Rutss: 

16 10495 

51 1 10164 

524 1 01 64 


29  CFR 

102 9685.9930 

500. - 11734 


....9402 
..11797 
..10787 


1910 

1404 

1625 — 

30  CFR 

901 

902 

904 

906 

913 

914. 

915 

916 , 

917. 

918 

920 

925 

926 

931. 

934. — 
935....... 

936 

938....... 

943 

944 

946 

948 

960. 


9932 

9932 

9932 

9932 

9932 

9932 

9932 

9932 

9932 

9932 

9932 

9932 

9932 

9932 

9932 

9932 

9932 

9932 

9932 

9932 

9932 

9932 

9932 


56. 
57. 
62. 
70. 
71. 


.9404 
.9404 
.9404 
.9404 
.9404 


202 „ 10247 

206 10247 

906..... _. 1 1805 

914 11807 


31  CFR 

536 


.9950 


32  CFR 

706 


.11325. 
11326 


33  CFR 

100 9367 

110 9368 

117 9369,  9370.  10453 

334 9968 

Prop09od  niitasc 

100 9405 

117 9406 

165 10496 

207 9996 

34  CFR 

75 „....10398 

206 10398 

231 10398 

235 - » 10398 

369 10398 

371  ...„ „^ 1 0398 

373 10398 

375 10398 

376 10398 

378 ~ 10398 

380 10398 

381 - 10398 

385 10398 


OOO  *>■•••■•■••••••«■••••■■••••••■■■■** '  v^T^^v 

387 ;. 10398 

388 10398 

389 .„.10398 

390 10398 

396 i 1 0398 

610 ~ 10398 

612 _.:......10398 

630 10398 


35  CFR 


103. 


.9997 


38  CFR 

Proposed  Rules: 

1190 11130 

1191 11130 

38  CFR 

I   ••••■■•••••■■•■•••••■■•••••••■•■•••••■••  •  v9U7 

1 1  ....■■■■••••••■•••••••••••••■•»■■•■•  I  ^/H^*» 

40  CFR 

52 9970.  10455,  10457. 

10690.  11079.  11327.  11332. 
11334.  11337.  11769 

80 9872.  1 1346 

81 10457.  10463.  10690. 

11337 

82 10700 

86 11082 

132 11724 

141 10168 

180  ...9974.  9979.  9984.  10703. 
11360 

271 10464 

300 9370.9371 

Proposed  Rules: 

Chapter  1 11130 

52 10000.  10001,  10002. 

10497.  10498.  10600.  10501. 
11131.  11394.  11395.  11405 

70 10002 

80 11405 

81 10500. 10501.  11405 

86 11138 

92 _ 1 1 141 

1 23 1 1 270 

141 10168 

268 ».» 10004 

372 10006 

501 11270 

41  CFR 

302-1 10708 

302-2.. 10708 

302-3 10708 

302-7 10708 

302-8 10708 

302-9 10708 

302-1 1 1 0708 

42  CFR 

100 10626 

Proposed  Rules: 

484 1 1004.  1 1005. 1 1035. 

11953 

44  CFR 

64 9372 

65 ...9685.9687 

67 .9690 

Proposed  Rules: 

67 9722 
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111 


46  CFR 

16 -...10009 

74 10009 

75 10009 

95 „ ,. 10009 

46  CFR 

10 11298 

586 9696 

47  CFR 

1 9636 

2 9636.  1 0466 

22 11616 

25 11063 

27 9636 

32 10220 

53 10220,  10221 

59 „ „ .9704 

68 „ 9989 

73 9374.  9375.  9989.  9990, 

10222 

76 - 11364 

87 11083 


90... 
97.- 


.11616 
...9636 


1 10793 

22 :-..11407, 11638. 

36 — 9408 

51 - 9408 

61 9408 

69 - 9406 

73 9406,  9409,  9410.  10010, 

10011 

76 :...- 1 001 1 

90 — 11638 

101 11407 

48  CFR 

3 - „ ™10709 

5 - 10709 

6 „._ 10709 

9 . 10709 

1 1 10709 

12 10709 

13 - 10709 

15 10709 

19 -10709 


33 

36 

42!!!I!!Z! 

52 

234 

239 


-...10709 

10709 

10709 

10709 

10709 

..9990,11953 
9375 


242 .9990,  11953 

252 9990. 11953 

1833....- „ 1 1 107 

1852..- ..1 1 107 

3509 11770 

225 1 1 142 

242...- 1 1 142 

252 ^ 1 1 142 

49CF1) 

1 1 1 382 

1002 — _*. 9714 

1 1 80.: 971 4 

571 :„ 1 071 0 

Proposed  Rutes: 

223 _ 10248 

239 - 10248 


571 10514 

572 10516 

50  CFR 

17 , 

4v^n#  ■•*«**««**w*«***«s****«#«i 

622 - 

648 9377.  10473. 

10747, 

649 9993, 

679...9379.  9718,  9994, 
10479.  10752.  11109. 


.9724. 


17 _ 

20 

300 

600 „ 

630 .9726,10821. 

648 ..10821 

678 «.M.y»».... »»...».. 

679 : J 

697 


.10730 
...9376 
...9718 
10478. 
11106 
10747 
10222, 
11770, 
11771 

10016 
.12054 
.11410 
.10249 

11410 
.  11411 
.10822 
.10016 
.10020 


IV 
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REMINDERS 

The  ilemt  in  this  list  were 
edMoriaiy  conpiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exdusran  from 
tvs  list  has  no  legal 
significance. 

RULES  QOtNQ  INTO 
EFFECT  MARCH  13.  1997 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
aitd  Stockyards 
Administration 
Padcers  and  Stodcyards  Act 
Federal  regutatory  reform; 
correction;  published  3-13- 
97 
EDUCATION  DEPARTMENT 
Special  education  arxj 
rehabilitative  services: 
State  vocational 
rehabilitation  services 
program;  publisiied  2-1 1- 
97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kansas;  correction; 
published  3-13-97 
HEALTH  AND  HUMAU 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdmMsfratlon 
Biological  products: 
Weil-characterized 
btctechnotogy  products — 
Product  and  establishment 
license  applications 
requiremertt  elinrw^tion; 
correction;  published  3- 
13-97 
LABOR  DEPARTMENT 
Occupational  Safety  and 


Occupaifonal  injury  and 
illness;  recording  arvl 
reporting  recjuirennents; 
published  2-11-97 

PANAMA  CANAL 
COMMISSION 

Acqusition  regulations: 
Debarment,  suspension.  arKJ 
meligibilrty.  put)iished  3- 
13-97 

SMALL  BUSINESS 
ADMINISTRATION 
Small  business  investment 

companies: 

Smaller  business  term 
replaced  by  statutory  term 


pubished  3-13-97 

VETERANS  AFFAIRS 
DEPARTMENT 
Mectcal  beneits: 


Homeless  provxJers  grant 
arw  per  diem  program; 
published  2-11-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

MHk  marVeting  orders: 
Central  Anzona,  comments 
due  by  3-18-97;  published 
3-3-97 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Plant-related  quarantine, 

domestic: 

Fire  ant,  imported; 
comments  due  by  3-17- 
97;  publisfied  1-31-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Administrative  regulatior^: 
Social  security  account 

numbers  and  employer 

identification  nuinbers; 

collection  and  storage; 

comments  due  by  3-17- 

97;  published  1-15-97 
Crop  insurarx»  regulations: 
Oniora;  comments  due  by 

3-17-97;  published  2-13- 

97 
Table  grapes;  comments 

due  by  3-17-97;  published 

1-15-97 

AGRICULTURE 
DEPARTMENT 
Forast  Servtee 

Natfonal  Forest  System  timber, 
deposal  and  sale: 
Timber  sale  contracts; 
cancellation 
Extension  of  comment 
period;  comments  due 
by  3-17-97;  published 
2-10-97 

COMMERCE  DEPARTMENT 
Natiortal  Oceanic  ar>d 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exdusive  Econonic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  and  Guff  of 
Alasl^  grourxjfish; 
comments  due  t>y  3-20- 
97:  published  3-5-97 
Atlantk;  coastal  fisheries; 
comments  due  t>y  3-17- 
97;  pubished  2-14-97 


CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act: 
MultHxvpose  lighters;  child- 
resistarx^e  standard; 
comments  due  by  3-17- 
97;  published  1-16-97 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Foreign  military  sales; 
contir^nt  fees; 
comments  due  by  3-18- 
97;  published  1-17-97 

Foreign  purchase 
restrictions;  autfxxity  to 
waive;  comments  due  by 
3-1B-97;  published  1-17- 
97 

Overseas  military 
construction;  architect- 
engineer  contracts; 
restriction;  commerrts  due 
by  3-18-97;  published  1- 
17-97 

Overseas  military 
construction;  prefererKe 
for  U.S.  firms;  comments 
due  by  3-18-97;  published 
1-17-97 

ENERGY  DEPARTMENT 

Information  classification: 

Restricted  data  and  formerly 
restncted  data 
identification;  Federal 
procedures;  comments 
due  by  3-17-97;  published 
1-15-97 
Nudear  waste  repositories; 

site  recommerxlations; 

general  guidelines; 

comments  due  t)y  3-17-97; 

published  2-3-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Sewage  sludge  incinerators; 
comments  due  by  3-17- 
97:  published  1-14-97 
Air  programs: 
Fuels  and  fuel  additives — 
Phoenix,  AZ  moderate 
ozone  rxxiattainment 
area;  reformulated 
gasoiir>e  program 
extension;  comments 
due  by  3-20-97; 
published  2-18-97 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

Indara;  comments  due  by 
3-20-97;  published  2-18- 
97 
Tennessee;  corrwnents  due 
by  3-17-97;  published  2- 
13-97 
Air  quaHly  implementation 
plar«;  VAVapproval  arxl 


promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Ohio;  comments  due  by  3- 
20-97;  published  2-18-97 
Radiation  protectkxi  programs: 
Spent  nudear  fuel,  high- 
level  and  transuranic 
radioactive  wastes 
management  and 
disposal;  waste  isolation 
pilot  plant  compliance 
Criteria  compliance 
certification;  comments 
due  by  3-17-97; 
published  11-15-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  arxl  television 
broadcasting: 
Broadcast  services, 
television  ownership,  and 
r>ewspaper/radio  cross 
ownership  (national  and 
local  ownership  and 
attntxjtion  proceedings); 
comments  due  by  3-21- 
97;  published  2-18-97 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
:^-17-97;  published  1-29- 
97 
Arkansas;  conrwnents  due  by 
3-17-97;  published  1-29- 
97 
California;  comments  due  t>y 
3-17-97;  published  1-29- 
97 
Colorado;  comments  due  by 
3-17-97;  published  1-29- 
97 
kiaho;  comments  due  by  3- 
17-97;  published  1-29-97 
Michigan;  comments  due  by 
3-17-97;  published  1-29- 
97 
Texas;  comments  due  by  3- 
17-97;  published  1-29-97 
Wyomirig;  comments  due  by 
3-17-97;  published  1-29- 
97 
Telecommunications  Act  of 
1996;  implementation: 
Customer  propnetary 
network  information,  etc.; 
telecommunications 
earners'  use;  comments 
due  by  3-1 7-97;  published 
2-25-97 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system: 

Bank  or  trust  company 
deposits;  definitkin; 
comments  due  by  3-17- 
97;  published  2-14-97 
GOVERNMENT  ETHICS 
OFFICE 

Executive  Branch  finarxrtal 
disclosure,  qualified  trusts. 
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and  certificates  of 
divestiture;  comments  due 
by  3-17-97;  published  1-15- 
97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  productkxi  akls, 
arxl  sanitizers — 
2,3,4,5-tetrachk)ro-6- 
cyanobenzoc  ackl,  etc.; 
comments  due  by  3-17- 
97;  published  2-13-97 
Medk^  devKes: 
Cigarettes  arxJ  snrx)keless 
tot»cco  products; 
restrictxMi  of  sale  arxl 
distritxjtion  to  protect 
chiklren  arxl  adolescents; 
comments  due  by  3-21- 
97;  published  2-19-97 
Investigatxxtal  devne 
exemplx>rts;  treatment 
use;  comments  due  by  3- 
19-97;  published  12-19-96 
INTERIOR  DEPARTMENT 
Fish  and  WildlHe  Servk:* 
Importation,  exportation,  arxl 
transportatkm  of  wikXife: 
Designated  port  status — 
Laredo,  TX,  et  al.; 
comments  due  by  3-17- 
97;  published  1-16-97 

INTERIOR  DEPARTMENT 
ReclamatkMi  Bureau 
Aaeage  limitatfon: 


Trusts  subject  to  1982 
Reclamatkxi  Refonm  Act; 
convnerrts  due  t>y  3-18- 
97:  published  12-18-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcenwnt  Office 
Permanent  program  arxl 
abarxloned  mine  larxl 
redamatk)n  plan 
subrmssiorre: 

Indena;  comments  due  by 
3-20-97;  published  2-18- 
97 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Federal-State  unemptoyment 
compensation  program; 
unemployment  insurarx:e 
performance  system; 
comments  due  by  3-17-97; 
published  1-16-97 
PERSONNEL  MANAGEMENT 
OFFICE 
Retirement: 
Civil  Servce  Retirenfient 
System  arxl  Federal 
Emptoyees  Retirement 
System — 

Oisatiilily  retirement; 
applicatk>n  procedures; 
comments  due  by  3-T7- 
97;  published  1-16-97 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
"Prepared  t»y  or  on  behaif 
of  issuer";  definitkxi  for 


purposes  of  determining  if 
offering  document  is 
subjed  to  State 
regulatkxi;  comments  due 
by  3-20-97;  published  2- 
18-87 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Airt>us;  comments  due  t>y  3- 
17-87;  published  1-15-97 

Airbus  Industrie;  comments 
due  by  3-17-97;  published 
2-25-97 

Bell;  comments  due  t>y  3- 
17-97;  published  1-14-97 

Boeing;  comments  due  by 
3-20-97;  published  2-7-97 

Cessna;  comments  due  by 
3-17-97;  published  1-22- 
97 

Construcdones 
Aeronautcas,  SA.; 
comments  due  by  3-17- 
97;  published  2-5-97 

General  Electric  Aircraft 
Engines;  comments  due 
by  3-21-97;  published  2- 
19-97 

Class  B  airspace;  comments 
due  by  3-21-97;  published 
2-4-97 

Class  E  airspace;  comments 
due  by  3-20-97;  published 
2-13-97 


TREASURY  DEPARTMENT 

Foreign  AsMts  Control 
Offtee 

Foreign  assets  oonlrol 
regulatxjns  and  Cuban 
assets  control  regulatkyis: 

Civl  penalties;  administrative 
hearings;  comments  due 
by  3-17-97;  published  2- 
14-97 

TREASURY  DEPARTMENT 

IMsmai  Revenue  Service 

Excise  taxes: 

Gasoline  and  diesel  fuel 
registratton  requirements — 

Alaska;  comments  due  by 
3-17-97;  published  12- 
17-96 

Income  taxes: 

Empowerment  zone 
emptoyment  cradtt; 
qualified  zone  emptoyees; 
comments  due  by  3-17- 
97;  published  12-16-96 

TREASURY  DEPARTMENT 

Currerx:y  and  foreign 
transacttons;  financial 
reportir^g  arxl  recordkeeping 
requirements: 

Bank  Secrecy  Act; 
implementatior>— 

Card  dutts;  comments 
due  by  3-20-97; 
published  12-20-96 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscritse  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  LM  of  CFR  S«cttOfW  Aftocted 

Th«  LSA  (List  01  CFR  Sections  Affectad) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
•ctione  pubiiahed  m  the  Federal  Register. 
The  LSA  is  iasued  monttiiy  In  cumulative  fomt 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Fsdenri  nsgiitsr  Index 

The  index,  covering  tt>e  contents  of  ttw 
daiy  Federal  Register,  is  issued  montfWy  in 
cumulative  form.  Entries  are  canied 
primarily  ur«ler  the  names  of  ttie  issuing 
agenciaa.  Significant  subjects  are  carried 
as  cross-refererx»s. 
$25  per  year. 


A  tnttng  mti  s  mck/Oea  in  eacf>  cuMcarKV  o/tKti  Ms 
futttral  Ae^sMr  page  numben  mm  me  dale  ol  puMcaMy 
m  me  feOerai  fiefs» 


Superintendent  of  Documents  Subscription  Order  Form 


Oifttf  PvooMinQ  CodK 

*5421 


Charge  your  order 
n*$9etyf 


i^  ^  ^ 


LJ    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Conpuiy  or  personal  name) 


(Please  type  or  print) 


(Additioaai  addrett/attentioa  bne) 


(Street  addreat) 


(City.  Stale.  Zip  code) 


(Daytime  phooe  including  area  code) 


(PHrchaae  Older  DO.) 


Wait  ptii'sc^  dwelt  bos  bcwwr 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  acthod  of  payaMst: 

□  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account 

1 

E         3-C 

□  VISA  □  MasterCard        1 

1    1 

(expiration) 

1 1 

1    1 

M  M  M  M 

(Authorizing  signature)  i/97 

Tkamk  yom  for  yctir  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


INTORMUTION  ABCXn'THE  SUPEraNTENOEtlT  OF  DOCUMEtfrS*  SUBSCRIPTI^ 

KnofwwlKB  to  cqwctTOorieiiewri  notice  and  keep  a  coodtfdnccoiniiic.  To  keep  our  subscription 
prices  down«  the  Govnrmient  Printing  Office  mails  each  subscriber  ofi/y  one  nrn^woi  nofi^ 
team  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  nKmdi/year  code  on 
the  top  line  (tf  your  label  05  jAown  in  lUi  exonyi^: 
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Avoca  Natural  Gas  Storage,  12162-12164 
Summit  Hydropower,  12164 
Preliminary  permits  surrender: 

Hydro  Matrix  Partnership,  Ltd.,  12164 
Applications,  hearing,  determinations,  etc.: 
Avoca  Natural  Gas  Storage,  12161 
Columbia  Gas  Transmission  Corp.,  12161-12162 
Enron  Power  Marketing,  Inc.,  12162 
Granite  State  Gas  Transmission.  Inc.,  12162 
Southwestern  Public  Service  Co.,  12162 

Federal  Rnancial  Institutions  Ex^nination  Council 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  12199- 
12200 

Federal  Housing  Finance  Board 

RULES 

Federal  home  loan  bank  system: 
Advances  to  nonmembers,  12073-12081 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  12200 


Freight  forwarder  licenses: 
Marine  Air  Land  International  Services  et  al.,  12200 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act.  12250 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  12200 

Federal  Transit  Administration 

NOTICES 

Transit  joint  development  policy,  12266-12269 

Fish  and  Wildlife  Service 

PROPOSED  RULES 
Migratory  bird  hunting: 
Migratory  bird  harvest  information  program;  participating 
States,  12524-12526 
NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 

San  Joaquin  County,  CA;  multiple  species  conservation 
plan, 12247-12248 

Food  and  Consumer  Service 

PROPOSED  RULES 

Food  distribution  programs: 

Paperwork  burden  reduction,  12108-12117 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1215fc-12154 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  appUcations — 
Chlortetracycline  and  tiamulin,  12085-12087 
Lufenuron  tablets.  12085 
Human  drugs: 
New  drugs;  Ust  consolidation;  Federal  regulatory  reform. 
12083-12085 
Medical  devices: 

Clinical  investigators  disqualification.  12087-12096 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
I.D.  Russell  Co.  Laboratories;  approval  withdrawn, 
12216 
Hiunan  and  animal  drugs: 
Uruguay  Round  Agreements  Act  (URAA) — 
Patent  term  extension  requirements;  expiration  dates; 
withdrawn,  12216-12217 
Medical  devices;  premarket  approval: 

ContaClair  Multi-Purpose  Solution,  12217-12218 
Meetings: 
New  drug  applications — 
Positron  emission  tomography  radiopharmaceuticals; 
public  workshop,  12218-12219 
Reporting  and  recordkeeping  requirements.  12216 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES  » 

Meat  and  poultry  inspection: 
Cooked  roast  beef  products;  sorbitol  use,  12117-12119 
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Forest  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12154-12155 

Health  and  Human  Services  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12201 

Health  Resources  and  Services  Administration 

NOTICES 

Veterans  Health  Care  Act: 
Limitation  on  prices  of  drugs  purchased  by  covered 
entities — 
Rebate  process  for  State  AIDS  drug  assistance 
programs,  12219 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  12164-12165 

Decisions  and  orders,  12165 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  12219-12220 
Grants  and  cooperative  agreements;  availability,  etc.: 

Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  12220-12244 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

NOTICES 

Central  Utah  Water  Conservancy  District: 
Environmental  statements;  availability,  etc. — 
Upalco  Unit  replacement  project.  12244-12245 

Environmental  statements;  availability,  etc: 
Churchill  Coimty  et  al.,  NV;  water  resource  management 

^  proposals,  12245-12246 

Exxon  Valdez  Oil  Spill  Trustee  Council;  restoration  of 
resources  and  services  injured  by  oil  spill;  projects 
proposals  request  (1998  FY),  12246-12247 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Consolidated  return  regulations — 
Consolidated  and  controlled  groups;  investment 

adjustment,  intercompany  transaction,  and  losses 
and  deductions  limitation  provisions;  corrections, 
12096-12098 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

Land  IManagentent  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Cooke  City,  MT;  mineral  area  withdrawal,  12248 


Meetings: 
Resource  Advisory  Council  and  Provincial  Advisory 

Committee  Rangeland  Standards  Indicator  Subgroup, 
12249 
Realty  actions;  sales,  leases,  etc.: 

Cahfomia.  12249 
Survey  plat  filings: 
Wyoming,  1224&-12250 

Legal  Services  Corporation 

RULES 

Non-LSC  funds  use: 
Statutory  restrictions;  implementation,  12101-12104  . 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Agricultural  Statistics  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12155 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
General  Motors  Corp;  correction,  12269 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Northeastern  United  States  fisheries —  * 

Scup  fishery  (1997  specifications),  12105-12107 
NOTICES 
Meetings: 

Western  Pacific  Fishery  Management  Council.  12156 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  12251 

Meetings: 
Chemical  and  Transport  Systems  Special  Emphasis  Panel; 

correction.  12271 
Geosciences  Special  Emphasis  Panel,  12251-12252 
Mathematical  Sciences  Special  Emphasis  Panel,  12252 
Networking  and  Communications  Research  and 

Infrastructiu^  Special  Emphasis  Panel,  12252 
Physics  Special  Emphasis  Panel,  12252 

Norttteast  Dairy  Compact  Commission 

NOTICES 

Price  regulation  procedure;  hearings  and  comment  request, 
12252-12253 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12253-12254 
Environmental  statements;  availability,  etc: 
Arizona  Public  Service  Co.,  12255 
Vermont  Yankee  Nuclear  Power  Corp..  12255-12256 
Meetings: 
Nuclear  Regulatory  Research  Office;  core  researdi 
capabilities,  12256 
Organization,  functions,  and  authority  delegations: 
Local  public  document  room  relocation  and 
estabUshment — 
Houston  Lighting  &  Power  Co.;  South  Texas  Project. 
12256 


VI 
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Applications,  hearings,  determinations,  etc.: 
Chem-Nuclear  Systems,  Inc..  12254-12255 

Occupational  Safety  and  Health  Administration 

PflOPOSEO  RULES 

Shipyard  employment  safety  and  health  standards: 
Fire  Protection  for  Shipyard  Employment  Negotiated 
Rulemaking  Advisory  Committee — 
Meetings,  12133-12134 

Occupational  Safety  and  Health  Review  Commission 

PROPOSED  RULES 

Practice  and  procedure: 
Miscellaneous  amendments,  12134-12137 

Office  of  United  States  Trade  Representative 
See  Trade  Representative,  Office  of  United  States 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-employer  plans: 
Allocation  of  assets — 

Interest  assumptions  for  valuing  benefits.  12098-12100 
Termination;  assessment  of  penalties  for  failure  to 
provide  required  information;  policy  statement, 
12521 
PROPOSED  RULES 
Single-employer  plans: 

Termination  regulations;  amendments,  12508-12520 
NOTtCES 

Multiemployer  plans: 
Variable-rate  premiums  and  benefits  following  mass 
withdrawal;  interest  rates  emd  assumptions,  12257 

Presidential  Documents 

EXECUTIVE  ORDERS 

Naval  Special  Warfare  Development  Group,  exclusion  from 
Federal  labor-management  relations  program  (EO 
13039),  12529 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 
F*roposed  collection;  comment  request,  12257-12258 

Meetings;  Sunshine  Act,  12261 

Self-regulatory  organizations;  proposed  nile  changes: 
American  Stock  Exchange,  Inc.;  correction,  12271 
Chicago  Stock  Exchange,  Inc.,  12261-12262 

Applications,  hearings,  determinations,  etc.: 
Brae  Associates  Limited  Liability  Co.  et  al.,  12258-12259 
Great- West  Life  &  Annuity  Insurance  Co.  et  al.,  12259- 
12261 


Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection  and  submission  for  OMB  review; 
comment  request,  12262-12264 
Social  security  benefits  and  supplemental  security  income: 
Disability  determination  procedures;  testing 
modifications;  continuation,  12264 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 

Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
European  Communities;  modified  starch  subsidies; 
investigation  and  comment  request,  12264-12265 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 


Separate  Parts  In  This  issue 

Part  II 

Department  of  Energy,  Federal  Energy  Regulatory  , 
Commission,  12274-12505 

Part  III 

Pension  Benefit  Guarantee  Corporation,  12508-12520. 
12521 

Part  IV 

Department  of  the  Interior,  Fish  and  Wildlife  Service. 
12524-12526 

PartV 

The  President,  12529 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
nimibers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Federal  Registar 

Vol.  62,  No.  50 

Friday,  March  14,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  wtitch 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtnch  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  401  and  457 

General  Crop  insurance  Regulations; 
Raisin  Endorsement  and  Common 
Crop  Insurance  Regulations;  Raisin 
Crop  Insurance  Provisions 

agency:  Federal  Crop  Insiirance 
Corporation,  USDA. 

ACTMN:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FQC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
raisins.  The  provisions  will  be  used  in 
conjunction  writh  the  Common  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  raisin  endorsement  under  the 
Common  Crop  Insurance  Policy  for  ease 
of  use  and  consistency  of  terms,  and  to 
restrict  the  efiiect  of  the  current  raisin 
endorsement  to  the  1996  and  prior  crop 
years. 

EFFECTIVE  DATE:  March  14, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Meyer,  Insurance  Management 
Specialist,  Product  Development 
Division,  Policy  Development  and 
Standards  Branch,  Federal  Crop 
Insurance  Corporation,  United  States 
Department  of  Agriculture,  9435  Holmes 
Road,  Kansas  Qty,  MO,  64131. 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATKM: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866  and,  therefore,  this  rule 
has  not  been  reviewed  by  OMB. 


Paperwork  Reduction  Act  of  1995 

Following  publication  of  the  proposed 
rule,  61  Federal  Register,  55928,  the 
public  was  afforded  60  days  to  submit 
written  comments  on  information 
collection  requirements  previously 
approved  by  OMB  under  OMB  control 
number  0563-0003  through  September 
30, 1998.  No  public  comments  were 
received. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  title  n  of  the  UNQIA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  reqmrements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  riile  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  all  producers  are  required 
to  complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  insureds  are  required  to  give 
notice  of  loss  and  provide  the  necessary 
information  to  complete  a  claim  for 
indemnity.  This  regulation  does  not 
alter  those  requirements.  The  amoimt  of 
work  required  of  the  insurance 
companies  delivering  and  servicing 
these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 


determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
FlexibiUty  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115,  June  24. 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
state  and  local  laws  to  the  extent  such 
state  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  part  11 
must  be  exhausted  before  any  action  for 
judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quaUty  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Backgronnd 

On  Wednesday,  October  30, 1996, 
FQC  published  a  proposed  rule  in  the 
Federal  Register  at  61  FR  55928-55932 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457).  a  new 
section,  7  CFR  457.124,  (Raisin  Crop 
Insurance  Provisions).  The  new 
provisions  will  replace  and  supersede 
the  ciirrent  provisions  for  insuring 
raisins  found  at  7  CFR  section  401.142 
and  will  be  effective  for  the  1997  and 
succeeding  crop  years.  Section  401.142 
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will  also  be  amended  to  restrict  its  effect 
to  the  1996  and  prior  crop  years. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments.  A  total  of  20 
comments  were  received  from  the  crop 
insurance  industry,  OfGce  of  Inspector 
General  (OIG),  and  FCIC  Regional 
Service  Offices  (RSO).  The  comments 
received,  and  FCIC's  responses,  follow: 

Comment:  One  comment  from  the 
insurance  industry  suggested  definitions 
be  added  for  "insured  tonnage," 
"uninsured  tonnage."  and  'guaranteed 
tonnage." 

Response:  Insured  tonnage  is 
throughly  described  and  thereby 
"defined"  in  section  3  of  the  crop 
provisions.  Several  policy  provisions 
are  involved  in  determining  tonnage 
that  may  not  be  insurable.  Adding  a 
definition  to  describe  uninsured 
tonnage  would  be  duplicative  of  these 
provisions.  These  provisions  do  not  use 
the  term  "guaranteed  tonnage."  Instead, 
a  dollar  guarantee  is  based  on  the 
number  of  insured  tons.  This  allows 
damaged  raisins  to  be  valued  and 
subtracted  from  the  amount  of  insurance 
when  determining  the  amount  of  an 
indemnity.  No  change  has  been  made  to 
the  provisions. 

Comment:  One  comment  from  the 
insiuance  industry  questioned  whether 
the  definition  of  "non-contiguous  land" 
should  state  "that  it  is  land  ownership 
that  does  not  touch  at  any  point." 

Response:  Land  ownership  is  not  a 
&ctor  used  to  determine  non-contiguous 
land.  Rather,  it  is  the  boundaries  of  the 
land  in  which  a  producer  has  or  will 
have  an  insurable  interest  in  the  crop. 
U  the  boundaries  of  such  land  do  not 
touch,  the  land  is  considered  to  be  non- 
contiguous. FCIC  believes  the  provision 
is  clearly  stated.  Therefore,  no  change 
will  be  made. 

Comment:  One  comment  from  the 
insurance  industry  suggested  changing 
the  language  in  section  2(a)  from  "may 
be  divided"  to  "will  be  divided." 

Response:  FQC  agrees  with  the 
comment  and  has  amended  the 
provisions  accordingly. 

Comments:Tive  comments,  one  from 
an  RSO,  one  from  OIG,  and  three  from 
the  crop  insurance  industry  requested 
that  "optional"  be  removed  from  the 
language  in  section  2(e).  The  comments 
indicated  that  this  provision  should 
apply  to  all  units,  both  basic  and 
optional. 

Response:  FCIC  agrees  with  the 
comments  and  has  amended  the 
provision  accordingly. 

Comment:  One  comment  from  the 
insurance  industry  concerned  the 
refierence  to  "your  share"  in  subsection 
3(b).  The  commenter  wanted  to  know  if 


the  reference  applied  to  your  share  at 
time  of  loss,  at  the  time  the  raisins  were 
laid  down  for  drying,  or  at  some  other 
time. 

Response:  Share  is  defined  in  the 
Basic  Provisions.  For  the  purpose  of 
determining  the  premium  amount,  it  is 
the  share  at  the  time  insurance  attaches. 
For  the  purpose  of  determining  the 
amoimt  of  an  indemnity,  it  is  the  lesser 
of  the  share  at  the  time  of  loss  or  the 
share  at  the  time  insurance  attaches. 

Comment:  One  comment  from  the 
insurance  industry  concerned  the 
determination  of  "Insured  tonnage  for 
units  damaged  by  rain"  in  section 
3(c)(2).  The  commenter  suggested  that 
adjusters  should  be  allowed  to 
determine  which  procedure  to  use  to 
determine  the  total  amount  lost  in  the 
vineyard:  tray  count  (which  has  been 
dropped),  vine  count,  or  both  methods. 

Response:  Tray  counts  may  not  be 
reliable  for  determining  production 
amounts.  In  some  cases,  it  has  been 
found  that  the  number  of  trays  cannot 
accurately  be  determined.  However,  the 
number  of  vines  in  a  vineyard  normally 
remains  constant,  and  once  production 
per  vine  is  determined,  vine  count 
provides  a  more  accurate  method  of 
determining  total  production  in  the 
vineyard.  No  change  has  been  made  to 
these  provisions. 

Comment:  One  comment  from  the 
insurance  industry  questioned  how  the 
following  situation  would  be  treated.  An 
adjuster  takes  a  sample  to  measure 
moisture  content,  finds  that  it  exceeds 
24.3%  and  releases  the  crop.  The 
insured  delays  delivering  the 
production  and  the  moisture  content 
decreases.  The  insured  then  delivers  the 
raisins.  What  would  happen  in  this 
situation  and  how  could  it  be 
prevented? 

Response:  FCIC  approved  procedure 
prohibits  an  adjustor  from  releasing 
raisins  before  it  is  determined  whether 
or  not  the  crop  can  be  reconditioned. 
However,  the  provision  has  been 
clarified  to  state  that  if  any  production 
is  delivered,  the  moistiu^  content  will 
be  determined  at  the  time  of  delivery. 
Improper  claim  handling  can  be  avoided 
with  proper  supervisory  controls  and  by 
following  established  claims  procedures 
as  oudined  in  FQC  approved 
procedure. 

Comment:  Two  comments,  one  from 
the  insurance  industry  and  one  from 
OIG  suggested  adding  language  in 
section  3(c)  indicating  that  an  approved 
method  be  used  to  determine  the 
number  of  tons  lost  in  the  vineyard  in 
the  event  no  production  is  removed 
from  the  vineyard.  The  Proposed  Rule 
deleted  the  use  of  tray  wei^ts  to 
establish  insured  tons  when  production 


is  not  removed  from  the  vineyard  and 
stated  that  when  appraisal  is  Required, 
the  amoiuit  of  raisin  tonnage  lost  will  be 
determined  in  sample  areas.  The 
commenters  stated  that  the  policy,  as 
drafted,  does  not  address  these 
situations.  Also,  when  these  situations 
occur,  the  comparison  to  other  acreage 
from  which  raisins  were  removed  is  not 
possible.  Loss  adjustment  procedures 
should  contain  a  method  for  handling 
these  situations  and  state  or  define  how 
the  production  will  be  determined  from 
such  sample  areas  or  give  a  sampling 
methodology  as  cited  in  the 
"Background"  section.  Determinations 
for  these  situations  would  then  be  used 
as  necessary  in  valuing  damaged  raisins 
under  the  provisions  of  section  13(f). 

Response:  FCIC  agrees  with  the 
comment  and  has  added  a  provision  to 
state  that  when  no  raisins  have  been 
removed  from  the  vineyard,  an  appraisal 
will  be  used  to  determine  the  insured 
tonnage.  FCIC  approved  procedures 
provide  the  methods  to  be  used  to 
determine  tonnage  lost  in  the  vineyard 
when  no  raisins  are  removed. 

Comment:  Six  comments,  one  from 
OIG,  one  from  an  RSO,  and  four  fit)m 
the  crop  insurance  industry  suggested 
the  following  language  be  added  in 
section  6(b)  to  address  situations  in 
which  the  insured  either  adds  or  deletes 
acreage  after  providing  the  required 
report  of  intentions  at  sales  closing  date: 
"Acreage  on  which  you  intend  to 
produce  raisins  may  be  added  to  your 
location  report  until  the  time  you  first 
place  raisins  from  the  additional  acreage 
on  trays  for  drying  and  it  is  agreed  to  by 
us.  Failiu«  to  report  any  insurable 
acreage  will  result  in  under-reporting 
penalties  being  applied  in  accordance 
with  the  provisions  contained  in  section 
6  (Report  of  Acreage)  of  the  Basic 
Provisions  (457.8).  ff  you  elect  not  to 
produce  raisins  on  any  acreage  included 
on  your  location  report,  you  must  notify 
us  in  writing  on  or  before  September  21 
and  provide  any  records  we  may  require 
to  verify  that  raisins  were  not  produced 
on  that  acreage."  The  comments 
indicated  this  language  is  necessary  to 
address  vulnerabilities  associated  with 
reporting  tonnage,  and  that  the  current 
language  is  vague  and  will  result  in 
unnecessary  exposiu«. 

Response:  FCIC  agrees  with  the 
comments  and  has  amended  the 
provisions  to  clarify  the  conditions 
under  which  additional  acreage  may  be 
added  to  the  acreage  report. 

Comments:  Two  comments  fit>m  the 
insurance  industry  indicated  that 
statements  in  item  6  of  the  summary  of 
changes  section  in  the  preamble  and  in 
section  6(a)  of  the  provisions  appeared 
to  be  in  conflict.  The  background 
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summary  section  refers  to  "repoEting 
raisin  acreage  prior  to  the  time 
insurance  attaches"  whereas  section  6(a) 
requires  this  report  to  be  submitted  on 
or  before  the  sales  closing  date. 

Response:  FCIC  agrees  with  the 
comments.  The  background  section 
should  have  stated  that  raisin  acreage 
must  be  reported  on  or  before  the  sales 
closing  date. 

Comment:  One  comment  from  the 
insiuance  industry  favored  having  the 
insured  report  the  acreage  £ind  location 
more  timely  but  questioned:  (1)  Why  the 
guarantee  can  not  be  determined  at  this 
time;  (2)  would  a  growing  season 
inspection  be  required  if  an  insured 
leases  ground  after  insurance  attaches; 
and  (3)  what  happens  when  there  is  a 
forecast  of  rain  and  the  insured  notifies . 
the  company  that  additional  acreage  has 
been  leased?  ' 

Response:  The  amount  of  insurance 
cannot  be  calculated  until  the  insured 
tonnage  can  be  determined.  Insured 
toimage  is  not  known  until  after  the 
crop  is  laid  dovtm  to  dry  and  the 
production  is  delivered  or  determined 
in  the  event  of  damage.  Additional 
acreage  cannot  be  added  after  the  raisins 
have  been  laid  down  on  the  additional 
acreage;  so  no  new  acreage  can  be  added 
after  insurance  has  attached.  If  raisins 
are  leased  after  they  have  been  laid 
down,  such  raisins  are  only  insurable  if 
the  lessor  had  insurance  and  properly 
executed  a  transfer  of  coverage  and  right 
to  indenuiify.  Further  additional  acreage 
may  only  be  added  to  the  acreage  report 
after  the  sales  closing  date  if  the  insurer 
agrees.  In  the  event  rain  is  forecast,  the 
insurance  provider  may  deny  coverage 
on  the  acreage. 

Comment:  One  comment  from  the 
insurance  industry  questioned  why  the 
term  "Location  and  Unit  Report"  was 
used  for  what  appears  to  be  a 
preliminary  acreage  report.  The 
commenter  stated  that,  if  there  were 
significant  differences  between  the  two 
terms  such  that  a  different  form  is 
required,  the  industry  would  like  to 
help  develop  such  a  form  before  the 
Raisin  Crop  Insiu^nce  Provisions  are 
published  as  a  Final  Rule. 

Response:  "Location  and  unit  report" 
was  thought  to  be  a  more  descriptive 
term  than  "acreage  report."  However, 
after  additional  consideration,  FQC 
believes  that  the  current  acreage  report 
form  may  be  used  to  obtain  all 
information  required  by  these  Crop 
Provisions.  Therefore,  the  term 
"Location  and  unit  report"  has  been 
replaced  with  "acreage  report." 

Comments:  Six  conunents.  one  from 
OIG,  one  from  an  RSO,  and  foiu'  from 
the  crop  insurance  industry  suggested 
that  section  8(b)  which  states  "For  the 


purpose  of  determining  the  amount  of 
indemnify,  your  share  will  not  exceed 
the  lower  of  your  share  at  either  the 
time  the  raisins  are  first  placed  on  trays 
for  drying  or  are  removed  frtim  the 
vineyards."  be  revised  to  read  "For  the 
purpose  of  determining  the  amount  of 
indemnify,  your  share  will  not  exceed 
your  share  at  the  time  the  insurance 
attaches."  The  conunent  also  stated  that 
the  insiu^nce  period  for  raisins  lasts 
only  two  or  three  weeks  and  changes  in 
share  are  uncommon  once  the  crop  is  on 
trays.  Also,  it  was  stated  that  if  this 
section  is  not  revised,  that  consideration 
be  given  to  using  "lesser  of  in  lieu  of 
"lower  of. 

Response:  FCIC  understands  that  it  is 
uncommon  for  the  share  to  change 
within  the  insurance  period.  However, 
in  those  cases  where  it  does  change,  the 
insurance  provider  should  not  pay  for  a 
share  in  excess  of  the  insured's  share  at 
the  time  of  loss.  FCIC  has  revised  this 
provision  to  indicate  that  the  share  will 
not  exceed  the  lesser  of  the  share  at  the 
time  insurance  attaches  or  at  the  time  of 
loss.  For  clarification,  this  provision 
was  moved  to  section  13(c)  (SetUement 
of  Claim). 

Comments:  Seven  comments,  one 
from  OIG,  one  bom  an  RSO,  and  five 
from  the  crop  insurance  industry, 
suggested  the  following  be  added  to  the 
last  sentence  of  section  11(a)  "or 
determine  the  number  of  tons  meeting 
RAC  standards  that  could  be  obtained  if 
the  production  were  reconditioned."  It 
was  indicated  that  this  language  is 
necessary  to  be  equitable  to  producers 
who  intend  to  sell  rain-damaged  raisins 
through  alternative  market  ouUets. 

Response:  FCIC  agrees  with  the 
comments  and  has  amended  the 
provision  to  indicate  that  the  insurance 
provider  may  determine  the  tons 
meeting  RAC  standards  that  could  be 
obtained  if  the  raisins  were 
reconditioned.  Language  has  also  been 
added  to  clarify  the  circumstances 
under  which  this  action  can  be  taken. 

Comment:  One  comment  questioned 
whether  all  items  of  sub-section 
ll(c)(l)(2)&(3)  must  occur  to  get  a 
reconditioning  payment,  or,  are 
different  combinations  possible?  If  all 
three  are  required,  the  "or"  at  the  end 
of  (2)  should  be  changed  to  "and",  or 
delete  it  and  the  "and"  at  the  end  of  (1). 
ff  all  three  occurrences  are  not  required, 
which  combinations  are  acceptable? 

Response:  Two  possible  combinations 
are  acceptable.  Either  11(c)  (1)  and  (2) 
are  required,  or  11(c)  (l>and  (3). 

Comment:  One  comment  from  the 
insurance  industry  expressed  concern 
that,  since  insured's  with  catastrophic 
risk  protection  (CAT)  insurance  are  not 
eligible  for  a  reconditioning  payment. 


they  may  "drag  their  feet"  in  hopes  of 
collecting  a  regular  production  loss.  Is 
the  reconditioning  requirement 
language  in  sub-section  11(a)  strong 
enough  to  discourage  or  prevent 
possible  abuse? 

Response:  FCIC  believes  that  policy 
provisions  dealing  with  poor  farming 
practices  and  the  valuation  of  damaged 
production  ff  the  insured  fails  to 
recondition  the  raisins  should  prevent 
cases  in  which  insiu^ds  may  try  to 
inflate  losses. 

Comments:  Five  comments,  one  from 
an  RSO,  and  four  from  the  insurance 
industry  suggested  replacing  the  term 
"micro-contamination"  in  section 
11(c)(2)  with  "other  rain-caused 
contamination  determined  by  micro- 
analysis *  *  *"  The  comment  stated 
this  language  would  be  more  accurate 
since  insects  infest  rain  damaged 
raisins,  and  micro-analysis  is  used  to 
identify  insects  and  insect  parts  that 
will  not  be  removed  during  normal 
processing. 

Response:  FCIC  agrees  with  the 
comments  and  has  amended  the 
provision  accordingly. 

Comment:  One  comment  concerned 
item  8  in  the  background  section  of  the 
preamble  (substantive  change 
summary).  This  provision  states  that 
"raisins  discarded  or  lost  from  trays  as 
part  of  normal  handling  will  not  be 
considered  production  to  count."  The 
comment  stated  this  would  not  be  a 
problem  until  it  rains  and  the  handlers 
throw  off  moldy  raisins  and  what 
remains  on  the  trays.  Question  is,  would 
this  production  not  be  used  to 
determine  the  guarantee  and  production 
to  count? 

Response:  Normal  field  handling  does 
not  include  raisins  which  are  discarded 
after  a  loss.  If  such  raisins  are  discarded, 
they  should  not  be  included  in  the 
insured  tonnage  or  the  value  of  the 
damaged  production. 

Comments:  Two  conunents'from  the 
crop  insurance  industry  suggested 
combining  the  provisions  contained  in 
section  14(e)  with  the  provisions  in 
section  14(a). 

Response:  The  provisions  are  clearly 
stated  and  have  not  been  combined. 

Comments:  Two  conunents  received 
from  the  insiu-ance  industry  suggested 
the  provision  in  section  14(d)  stating 
"that  written  agreements  are  valid  for 
only  one  year"  be  removed.  Terms  of 
the  agreement  should  be  stated  in  the 
agreement  to  fit  the  particular  situation 
for  the  policy,  or  ff  no  substantive 
changes  occur  from  one  year  to  the  next, 
allow  the  written  agreement  to  be 
continuous. 

Response:  Written  agreements  are 
intended  to  change  policy  terms  or 
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pennit  insurance  in  unusual  situations 
where  such  changes  will  not  increase 
risk.  If  such  practices  continue  year  to 
year,  they  should  be  incorporated  into 
the  policy  or  Special  Provisions.  It  is 
ini[>ortant  to  keep  non-uniform 
exceptions  to  the  minimum  to  ensure 
that  the  insured  is  well  aware  of  the 
specific  terms  of  the  policy.  Therefore, 
no  change  will  be  made. 

Good  cause  is  shov  n  to  make  this  rule 
effective  upon  publication  in  the 
Federal  Register.  This  rule  improves  the 
raisin  crop  insurance  coverage  and 
brings  it  under  the  Common  Crop 
Insurance  Policy  Basic  Provisions  for 
consistency  among  policies.  The 
contract  change  date  required  for  new 
policies  is  April  30, 1997.  It  is  therefore 
imperative  that  these  provisions  be 
made  final  before  that  date  so  that  the 
reinsured  companies  and  insureds  may 
have  sufficient  time  to  implement  the 
new  provisions. 

Therefore,  public  interest  requires  the 
agency  to  act  inunediately  to  make  these 
provisions  available  for  the  1997  crop 
year. 

List  of  Subjects  in  7  CFR  Parts  401  and 
457 

Crop  insurance.  Raisin  endorsement. 

Final  Rule 

Accordingly,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  401  and  457  effective  for  the 
1997  and  succeeding  crop  years,  as 
follows: 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS- 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C  1506(1),  1506(p). 

1401.142    [ftovtMd] 

2.  The  introductory  text  of  §  401.142 
is  revised  to  read  as  follows: 

The  provisions  of  the  Raisin 
Endorsement  for  the  1990  through  1996 
crop  years  are  as  follows: 


PART  457-COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C  1506(1).  1506(p). 

4.  Section  457.124  is  added  to  read  as 
follows: 


§  457. 1 24    Raisin  crop  insurance 
pfovisions. 

The  Raisin  Crop  Insurance  Provisions 
for  the  1997  and  succeeding  crop  years 
are  as  follows: 
FCIC  Policies 

Department  of  Agriculture 

Federal  Crop  Insurance  Corporation 

Reinsured  Policies 
(Appropriate  title  for  insurance 
provider) 
Both  FCIC  and  Reinsured  Policies: 

Raisin  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§  457.8),  these  Crop 
Provisions,  and  the  Special  Provisions; 
the  Special  Provisions  will  control  these 
Crop  Provisions  and  the  Basic 
Provisions;  and  these  Crop  Provisions 
will  control  the  Basic  Provisions. 

1.  Definitions. 

Crop  year — In  lieu  of  the  definition  of 
"Crop  year"  contained  in  section  1  of 
the  Basic  Provisions  (§457.8),  the 
calendar  year  in  which  the  raisins  are 
placed  on  trays  for  drying. 

Days — Calendar  days. 

Delivered  ton — A  ton  of  raisins 
delivered  to  a  packer,  processor,  buyer 
or  a  reconditioner,  before  any 
adjustment  for  U.  S.  Grade  B  and  better 
maturity  standards,  and  after 
adjustments  for  moisture  over  16 
percent  and  substandard  raisins  over  5 
percent. 

Non-contiguous  land — Any  two  or 
more  tracts  of  land  whose  boundaries  do 
not  touch  at  any  point,  except  that  land 
separated  only  by  a  public  or  private 
right-of-way,  waterway,  or  an  irrigation 
canal  will  be  considered  as  contiguous. 

RAC— The  Raisin  Administrative 
Committee,  which  operates  under  an 
order  of  the  United  States  Department  of 
Agricuhure  (USDA). 

Raisins — The  sun-dried  fruit  of 
varieties  of  grapes  designated  insurable 
by  the  Actuarial  Table.  These  grapes 
will  be  considered  raisins  for  the 
purpose  of  this  policy  when  laid  on 
trays  in  the  vineyard  to  dry. 

Substandard — Raisins  tnat  fail  to 
meet  the  requirements  of  U.S.  Grade  C, 
or  layer  (cluster)  raisins  with  seeds  that 
fail  to  meet  the  requirements  of  U.S. 
Grade  B. 

Reference  maximum  dollar  amount — 
The  value  per  ton  established  by  FCIC 
and  shown  in  the  Actuarial  Table. 

Table  grapes — Grapes  grown  for 
commercial  sale  as  fresh  fiiiit  on  acreage 
where  appropriate  cultural  practices 
were  followed. 

Ton — ^Two  thousand  (2,000)  pounds 
avoirdupois. 

"  Tonnage  report — A  report  used  to 
annually  report,  by  unit,  all  the  tons  of 


raisins  produced  in  the  county  in  which 
you  have  a  share. 

Written  agreement — A  written 
document  that  alters  designated  terms  of 
this  policy  in  accordance  with  section 
14. 

2.  Unit  Division. 

(a)  In  addition  to  the  requirements  of 
a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions 

(§  457.8),  a  basic  unit  will  consist  of 
each  grape  variety  you  insure. 

(b)  Unless  limited  by  the  Special 
Provisions,  a  basic  unit  may  be  divided 
into  optional  units  if,  for  each  optional 
unit  you  meet  all  the  conditions  of  this 
section  or  if  a  written  agreement  to  such 
division  exists. 

(c)  Basic  units  may  not  be  divided 
into  optional  units  on  any  basis 
including,  but  not  limited  to, 
production  practice,  type,  and  variety, 
other  than  as  described  in  this  section. 

(d)  If  you  do  not  comply  fully  with 
these  provisions,  we  will  combine  all 
optional  units  that  are  not  in 
compliance  with  these  provisions  into 
the  basic  imit  from  which  they  were 
formed.  We  will  combine  the  optional 
imits  at  any  time  we  discover  that  you 
have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with 
these  provisions  is  determined  to  be 
inadvertent,  and  the  optional  units  are 
combined  into  a  basic  unit,  that  portion 
of  the  additional  premium  paid  for  the 
optional  units  that  have  been  combined 
will  be  refunded  to  you  for  the  units 
combined. 

(e)  All  units  you  selected  for  the  crop 
year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(f)  The  following  requirements  must 
be  met  to  qualify  for  separate  optional 
units. 

(1)  You  must  have  records  of 
marketed  production  or  measurement  of 
stored  production  from  each  optional 
unit  maintained  in  such  a  manner  that 
permits  us  to  verify  the  production  from 
each  optional  unit,  or  the  production 
from  each  imit  must  be  kept  separate 
until  loss  adjustment  is  completed  by 
us;  and 

(2)  Separate  optional  units  must  be 
located  on  non-contiguous  land. 

3.  Amounts  of  Insurance  and 
Production  Reporting . 

In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  Prices  for 
Determining  Indemnities)  of  the  Basic 
Provisions  (§  457.8): 

(a)  You  may  select  only  one  coverage 
level  percentage  for  all  the  raisins  in  the 
county  insured  under  this  policy. 

(b)  The  amount  of  insurance  for  the 
unit  will  be  determined  by  multiplying 
the  insured  tonnage  by  the  reference 
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maximum  dollar  amount,  by  the 
coverage  level  percentage  you  elect,  and 
by  your  share. 

(c)  Insured  tonnage  is  determined  as 
follows: 

(1)  For  units  not  damaged  by  rain — 
The  delivered  tons;  or 

(2)  For  units  damaged  by  rain — By 
adding  the  delivered  tons  to  any  verified 
loss  of  production  due  to  rain  damage. 
When  production  from  a  portion  of  the 
acreage  within  a  unit  is  removed  firom 
the  vineyard  and  production  from  the 
remaining  acreage  is  lost  in  the 
vineyard,  the  amount  of  production  lost 
in  the  vineyard  will  be  determined 
based  on  the  number  of  tons  of  raisins 
produced  on  the  acreage  from  which 
production  was  removed.  When  no 
production  has  been  removed  from  the 
vineyard,  the  amoimt  of  production  lost 
in  the  vineyard  will  be  determined 
based  on  an  appraisal. 

(3)  Insured  tonnage  will  be  adjusted 
as  follows: 

(i)  The  insured  tonnage  will  be 
reduced  0.12  percent  for  each  0.10 
percent  of  moisture  in  excess  of  16.0 
percent.  For  example,  10.0  tons  of 
raisins  containing  18.0  percent  moisture 
will  be  reduced  to  9.760  tons  of  raisins; 

(ii)  Insured  tonnage  used  for  dry 
edible  finiit  will  be  reduced  by  0.10 
percent  for  each  0.10  percent  of 
substandard  raisins  in  excess  of  5.0 
percent;  and 

(iii)  When  raisins  contain  moisture  in 
excess  of  24.3  percent  at  the  time  of 
delivery  and  are  released  for  a  use  other 
than  diy  edible  buit  (e.g.  distillery 
material),  they  will  be  considered  to 
contain  24.3  percent  moisture. 

(4)  If  any  raisins  are  delivered,  the 
moistiuB  content  will  be  determined  at 
the  time  of  delivery. 

(d)  Section  3(c)  of  the  Basic 
Provisions  is  not  applicable  to  this  crop. 

4.  Contract  Changes. 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions 
(§457.8).  the  contract  change  date  is 
April  30  preceding  the  cancellation 
date. 

5.  Cancellation  and  Termination 
Dates. 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation  and  Termination) 
of  the  Basic  Provisions  (§  457.8),  the 
cancellation  and  termination  dates  are 
July  31. 

6.  Acreage  Report  and  Tonnage 
Report. 

In  lieu  of  the  provisions  contained  in 
section  6  of  the  Basic  Provisions 
(§457.8): 

(a)  You  must  report  by  imit.  and  on 
our  form,  the  acreage  on  which  you 
intend  to  produce  raisins  for  the  crop 
year.  This  acreage  report  must  be 


submitted  to  us  on  or  before  the  sales 
closing  date,  and  contain  the  following 
information: 

(1)  All  acreage  of  the  crop  (insurable 
and  not  insurable)  in  which  you  will 
have  a  share; 

(2)  Your  anticipated  share  at  the  time 
coverage  will  begin; 

(3)  The  variety;  and 

(4)  The  location  of  each  vineyard. 

(b)  Acreage  of  the  crop  acquired  after 
the  acreage  was  reported,  may  be 
included  on  the  acreage  report  if  we 
agree  to  accept  the  additiontd  acreage. 
Such  additional  acreage  will  not  be 
added  to  the  acreage  report  after  you 
first  place  raisins  from  the  additional 
acreage  on  trays  for  drying.  Failure  to 
report  any  acreage  in  which  you  have  a 
share  will  result  in  denial  of  liability.  If 
you  elect  not  to  produce  raisins  on  any 
part  of  the  acreage  included  on  your 
acreage  report,  you  must  notify  us  in 
writing  on  or  before  September  21,  and 
provide  any  records  we  may  require  to 
verify  that  raisins  were  not  produced  on 
that  acreage. 

(c)  If  you  fail  to  file  an  acreage  report 
in  a  timely  maimer,  or  if  the  information 
reported  is  incorrect,  we  may  deny 
liability  on  any  unit. 

(d)  In  addition  to  the  acreage  report, 
you  must  aiuiually  submit  a  tonnage 
report,  on  our  form,  which  includes  by 
unit  the  number  of  delivered  tons  of 
raisins,  and,  if  damage  has  occurred,  the 
amount  of  any  tonnage  we  determined 
was  lost  due'^o  rain  damage  in  the 
vineyard  for  each  unit  designated  in  the 
acreage  report. 

(e)  The  tonnage  report  must  be 
submitted  to  us  as  soon  as  the 
information  is  available,  but  not  later 
than  March  1  of  the  year  following  the 
crop  year.  Indemnities  may  be 
determined  on  the  basis  of  information 
you  submitted  on  this  report.  If  you  do 
not  submit  this  report  by  the  reporting 
date,  we  may,  at  our  option,  either 
determine  the  insured  toimage  and 
share  by  unit  or  we  may  deny  liability 
on  any  unit.  This  report  may  be  revised 
only  upon  our  approval.  Errors  in 
reporting  units  may  be  corrected  by  us 
at  any  time  we  discover  the  error. 

7.  Aimual  Premiiun. 

In  lieu  of  the  premium  computation 
method  contained  in  section  7  (Annual 
Premium)  of  the  Basic  Provisions 
(§  457.8),  the  annual  premium  amount  is 
determined  by  multiplying  the  amount 
of  insurance  for  the  unit  at  the  time 
insurance  attaches  by  the  premium  rate 
and  then  multiplying  that  result  by  any 
applicable  premium  adjustment  factors 
that  may  apply. 

8.  Insured  Orop. 

(a)  In  accordance  with  section  8 
(Insured  Crop)  of  the  Basic  Provisions 


(§  457.8),  the  crop  insured  will  be  all  the 
raisins  in  the  county  of  grape  varieties 
for  which  a  premium  rate  is  provided  by 
the  Actuarial  Table  and  in  which  you 
have  a  share. 

(b)  In  addition  to  the  raisins  not 
insurable  under  section  8  (Insured  Crop) 
of  the  Basic  Provisions  (§  457.8),  we  do 
not  insure  any  raisins: 

(1)  Laid  on  trays  after  September  8  in 
vineyards  with  north-south  rows  in 
Merced  or  Stanislaus  Ck>unties,  or  after 
September  20  in  all  other  counties; 

(2)  From  table  grape  strippings;  or 
t3)  From  vines  that  received  manual, 

mechanical,  or  chemical  treatment  to 
produce  table  grape  sizing. 

9.  Insurance  Period. 

In  lieu  of  the  provisions  of  section  11 
(Insurance  Period)  of  the  Basic 
Provisions  (§457.8),  insurance  attaches 
on  each  unit  at  the  time  the  raisins  are 
placed  on  trays  for  drying  and  ends  the 
earlier  of: 

(a)  October  20; 

(b)  The  date  the  raisins  are  removed 
from  the  trays; 

(c)  The  date  the  raisins  are  removed 
from  the  vineyard; 

(d)  Total  destruction  of  all  raisins  on 
a  unit; 

(e)  Final  adjustment  of  a  loss  on  a 
unit;  or 

(f)  Abandomnent  of  the  raisins. 

10.  Causes  of  Loss. 

(a)  In  accordance  with  the  provisions 
of  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§457.8),  insurance  is 
provided  only  against  unavoidable  loss 
of  production  resulting  from  rain  that 
occurs  during  the  insurance  period  and 
while  the  raisins  are  on  trays  or  in  rolls 
in  the  vineyard  for  drying. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss) 
of  the  Basic  Provisions  (§  457.8),  we  will 
not  insure  against  damage  or  loss  of 
production  due  to  inability  to  market 
the  raisins  for  any  reason  other  than 
actual  physical  diamage  from  an 
insurable  cause  specified  in  this  section. 
For  example,  we  will  not  pay  you  an 
indemnity  if  you  are  unable  to  market 
due  to  quarantine,  boycott,  or  refusal  of 
a  person  to  accept  production. 

11.  Reconditioning  Requirements  and 
Payment 

(a)  We  may  require  you  to  recondition 
a  representative  sample  of  not  more 
than  10  tons  of  damaged  raisins  to 
determine  if  they  meet  standards 
established  by  the  RAC  once 
reconditioned.  If  such  standards  are 
met,  we  may  require  you  to  recondition 
all  the  damaged  production.  If  we 
determine  that  it  is  possible  to 
recondition  any  damaged  production 
and,  if  you  do  not  do  so,  we  will  value 
the  damaged  production  at  the  reference 
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nmitimiim  dollar  amount,  except  if  yoiu' 
damaged  production  undergoes  a  USDA 
inspection  and  is  stored  by  your  packer 
with  other  producer's  production  to  be 
reconditioned  at  a  later  date.  If  we  agree, 
in  writing,  that  it  is  not  practical  to 
recondition  the  damaged  production, 
we  will  determine  the  number  of  tons 
meeting  RAC  standards  that  could  be 
obtained  if  the  production  were 
reconditioned. 

(b)  If  the  representative  sample  of 
raisins  that  we  require  you  to 
recondition  does  not  meet  RAC 
standards  for  marketable  raisins  after 
reconditioning,  the  reconditioning 
payment  will  be  the  actual  cost  you 
incur  to  recondition  the  sample,  not  to 
exceed  an  amount  that  is  reasonable  and 
customary  for  such  reconditioning, 
regardless  of  the  coverage  level  selected. 

(c)  A  reconditioning  payment,  based 
on  the  actual  (unadjusted)  weight  of  the 
raisins,  will  be  made  if: 

(1)  Insured  raisin  production: 

(i)  Is  damaged  by  rain  within  the 
insurance  period; 

(ii)  Is  reconditioned  by  washing  with 
water  and  then  drying; 

(iii)  Is  insured  at  a  coverage  level 
greater  than  that  applicable  to  the 
catastrophic  risk  protection  plan  of 
insurance;  and  either 

(2)  The  damaged  production 
undergoes  an  inspection  by  USDA  and 
is  found  to  contain  mold,  embedded 
sand,  or  other  rain-caused 
contamination  determined  by  micro- 
analysis in  excess  of  standards 
established  by  the  RAC,  or  is  found  to 
contain  moisture  in  excess  of  18 
percent;  or 

(3)  We  give  you  consent  to 
recondition  the  damaged  production. 

(d)  Your  request  for  consent  to  any 
wash-and-dry  reconditioning  must 
identify  the  acreage  on  which  the 
production  to  be  reconditioned  was 
damaged  in  order  to  be  eligible  for  a 
reconditioning  p>ayment. 

(e)  The  reconditioning  payment  for 
raisins  that  meet  RAC  standards  for 
marketable  raisins  after  reconditioning 
will  be  the  lesser  of  your  actual  cost  for 
reconditioning  or  the  amount 
determined  by: 

(1)  Multiplying  the  greater  of  $125.00 
or  the  reconditioning  dollar  amount  per 
ton  contained  in  the  Special  Provisions 
by  your  coverage  level; 

(2)  Multiplying  the  result  of  section 
11(e)(1)  by  the  actual  number  of  tons  of 
raisins  (unadjusted  weight)  that  are 
wash-and-dry  reconditioned;  and 

(3)  Multiplying  the  result  of  section 
11(e)(2)  by  your  share. 

(f)  Only  one  reconditioning  payment 
will  be  made  for  any  lot  of  raisins 
damaged  during  the  crop  year.  Multiple 


reconditioning  payments  for  the  same 
production  will  not  be  made. 

12.  Duties  In  The  Event  of  Damage  or 
Loss. 

(a)  In  addition  to  the  requirements  of 
section  14  (Duties  in  the  Event  of 
Damage  or  Loss)  of  the  Basic  Provisions 
(§457.8),  the  following  will  apply: 

(1)  If  you  intend  to  claim  an 
indemnity  on  any  unit,  you  must  give  us 
notice  within  72  hours  of  the  time  the 
rain  fell  on  the  raisins.  We  may  reject 
any  claim  for  indemnity  if  such  notice 
is  later.  You  must  provide  us  the 
following  information  when  you  give  us 
this  notice: 

(i)  The  grape  variety; 

(ii)  The  location  of  the  vineyard  and 
number  of  acres;  and 

(iii)  The  number  of  vines  from  which 
the  raisins  were  harvested. 

(2)  We  will  not  pay  any  indemnity 
unless  you: 

(i)  Authorize  us  in  writing  to  obtain 
all  relevant  records  from  any  raisin 
packer,  raisin  reconditioner,  the  RAC,  or 
any  other  person  who  may  have  such 
records.  If  you  fail  to  meet  the 
requirements  of  this  subsection,  all 
insured  production  will  be  considered 
undamaged  and  valued  at  the  reference 
maximum  dollar  value. 

(ii)  Upon  our  request,  provide  us  with 
records  of  previous  years"  production 
and  acreage.  This  information  may  be 
used  to  establish  the  amount  of  insured 
tonnage  when  insurable  damage  results 
in  discarded  production. 

(b)  In  lieu  of  the  provisions  in  section 
14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Basic  Provisions  (§  457.8) 
that  require  you  to  submit  a  claim  for 
indemnity  not  later  than  60  days  after 
the  end  of  the  insurance  period,  any 
claim  for  indemnity  must  be  submitted 
to  us  not  later  than  March  31  following 
the  date  for  the  end  of  the  insurance 
period. 

13.  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a 
unit  basis.  In  the  event  you  are  unable 
to  provide  separate  acceptable 
production  records: 

(1)  For  any  optional  unit,  we  will 
combine  all  optional  units  for  which 
such  production  records  were  not 
provided;  or 

(2)  For  any  basic  unit,  we  will  allocate 
any  commingled  production  to  such 
units  in  proportion  to  our  liability  on 
the  acreage  from  which  raisins  were 
removed  for  each  unit. 

(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  by: 

(1)  Multiplying  the  insured  toimage  of 
raisins  by  the  reference  maximum  dollar 
amount  and  your  coverage  level 
percentage: 


(2)  Subtracting  from  the  total  in 
section  13(b)(1)  the  total  value  of  all 
insured  damaged  and  undamaged 
raisins;  and 

(3)  Multiplying  the  result  of  section' 
13(b)(2)  by  your  share. 

(c)  For  the  piupose  of  determining  the 
amount  of  indemnity  .-your  share  will 
not  exceed  the  lesser  of  your  share  at  the 
time  insurance  attaches  or  at  the  time  of 
loss. 

(d)  Undamaged  raisins  or  raisins 
damaged  solely  by  uninsured  causes 
will  be  valued  at  the  reference 
maximum  dollar  amount. 

(e)  Raisins  damaged  partially  by  rain 
and  partially  by  uninsured  causes  will 
be  valued  at  the  highest  prices 
obtainable,  adjusted  for  any  reduction  in 
value  due  to  uninsured  causes. 

(f)  Raisins  that  are  damaged  by  rain, 
but  that  are  reconditioned  and  meet 
RAC  standards  for  raisins,  will  be 
valued  at  the  reference  maximum  dollar 
amount. 

(g)  The  value  to  count  for  any  raisins 
produced  on  the  unit  that  are  damaged 
by  rain  and  not  removed  from  the 
vineyard  will  be  the  larger  of  the 
appraised  salvage  value  or  $35.00  per 
ton,  except  that  any  raisins  that  are 
damaged  and  discarded  from  trays  or 
are  lost  from  trays  scattered  in  the 
vineyard  as  part  of  normal  handling  will 
not  be  considered  to  have  any  value. 
You  must  box  and  deliver  any  raisins 
that  can  be  removed  from  the  vineyard. 

(h)  At  our  sole  option,  we  may  acquire 
all  the  rights  and  title  to  your  share  of 
any  raisins  damaged  by  rain.  In  such 
event,  the  raisins  will  be  valued  at  zero 
in  determining  the  amount  of  loss  and 
we  will  have  the  right  of  ingress  and 
egress  to  the  extent  necessary  to  take 
possession,  care  for,  and  remove  such 
raisins. 

(i)  Raisins  destroyed,  put  to  another 
use  without  our  consent,  or  abandoned 
will  be  valued  at  the  reference 
maximum  dollar  amount. 

14.  Written  Agreements. 

Designated  terms  of  this  policy  may 
be  altered  by  written  agreement  in 
accordance  with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in 
14(e); 

(b)  The  application  for  a  written 
agreement  must  contain  aU  variable 
terms  of  the  contract  between  you  and 
us  that  will  be  in  effect  if  the  written 
agreement  is  not  approved; 

(c)  If  approved,  the  written  agreement 
will  include  all  variable  terms  of  the 
contract,  including,  but  not  limited  to, 
crop  type  or  variety,  the  amount  of 
insiuance  per  ton.  and  premium  rate; 
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(d)  Each  written  agreement  will  only 
be  vaUd  for  one  year  (If  the  written 
agreement  is  not  specifically  renewed 
the  following  year,  insurance  coverage 
for  subsequent  crop  years  will  be  in 
accordance  with  the  printed  policy): 
and 

(e)  An  application  for  a  written 
agreement  submitted  after  the  sales 
closing  date  may  be  approved  if,  after  a 
physical  inspection  of  the  acreage,  it  is 
determined  that  no  loss  has  occurred 
and  the  crop  is  insiu^ble  in  accordance 
with  the  policy  and  written  agreement 
provisions. 

Signed  in  Washington,  DC,  on  March  6, 
1997. 
KennsthD.  Ackerman, 

Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  97-6520  Filed  3-13-97;  8:45  am) 
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FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  935 
[No.  97-18] 

Advances  to  Nonmefnt)er8 

agency:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 

SUMMARY:  The  Board  of  Directors  of  the 
Federal  Housing  Finance  Board 
(Finance  Board)  is  amending  its 
regulation  on  Federal  Home  Loan  Bank 
(FHLBank)  advances  to  nonmembers. 
The  rule  establishes  uniform  eligibility 
requirements  and  review  criteria  for 
determining  whether  an  entity  may  be 
certified  as  a  nonmember  mortgagee 
eligible  to  receive  FHLBank  advances 
and  devolves  responsibility  for  making 
that  determination  from  the  Finance 
Board  to  the  FHLBanks.  The  Finance 
Board  also  is  revising  the  definition  of 
the  term  "state  housing  finance  agency" 
(SHFA)  to  include  all  tribally  designated 
housing  entities  (TDHEs).  The  rule  is 
part  of  the  Finance  Board's  continuing 
effort  to  devolve  management  and 
governance  responsibiUUes  to  the 
FHLBanks  and  is  consistent  with  the 
goals  of  the  National  Homeownership 
Strategy  and  the  Regulatory  Reinvention 
Initiative  of  the  National  Performance 
Review. 

EFFECTIVE  DATE:  The  final  rule  will 
become  effective  April  14, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  M.  Freidel,  Associate  Director. 
Financial  Management  Division,  Office 
of  Policy,  202/408-2976:  Laura  K.  St. 
Claire,  Financial  Analyst,  Financial 
Management  Division,  Office  of  Policy, 
202/408-2811;  or,  Janice  A.  Kaye, 


Attorney-Advisor,  Office  of  General 
Counsel,  202/408-2505,  Federal 
Housing  Finance  Board,  1777  F  Street, 
N.W.,  Washington,  D.C.  20006. 

SUPPl£MENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

Section  10b  of  the  Federal  Home  Loan 
Bank  Act  (Bank  Act)  estabUshes  the 
requirements  for  access  by  nonmember 
mortgagees  to  FHLBank  advances.  See 
12  U.S.C.  1430b.  In  order  to  be  certified 
as  a  nonmember  mortgagee,  an  entity 
must:  (1)  Be  approved  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  as  a  "mortgagee" 
under  title  II  of  the  National  Housing 
Act:  (2)  be  chartered  \mder  law  and 
have  succession;  (3)  be  subject  to  the 
ins{>ection  and  supervision  of  a 
govenunental  agency;  and  (4)  lend  its 
own  fimds  as  its  principal  activity  in  the 
mortgage  field.  Id.  1430b(a). 

Under  section  10b(a)  oi  the  Bank  Act, 
advances  to  nomnember  mortgagees  are 
not  subject  to  the  general  collateral 
requirements  of  section  10(a)  of  the 
Bank  Act.  Id.  Instead,  a  FHLBank  may 
make  advances  to  nonmember 
mortgagees  only  upon  the  security  of 
mortgages  insured  by  the  Federal 
Housing  Administration  (FHA)  of  HUD 
under  title  II  of  the  National  Housing 
Act.  Id.  The  amoimt  of  any  advance  may 
not  exceed  90  percent  of  the  unpaid 
principal  of  the  collateral  pledged  as 
security  for  the  advance.  Id. 

llie  Bank  Act  imposes  less  restrictive 
collateral  requirements  on  certain 
advances  to  nonmember  mortgagees  that 
are  SHFAs.  Id.  1430b(b).  Under  section 
10b(b)  of  the  Bank  Act,  advances  to 
SHFA  nonmember  mortgagees  that 
facilitate  mortgage  lending  to  low-  or 
moderate-income  individuals  and 
families  (meeting  ihe  income 
requirements  in  section  142(d)  or  143(f) 
of  the  Internal  Revenue  Code,  generally 
up  to  115  percent  of  the  area  median 
income)  need  not  be  secured  by  FHA- 
insured  mortgage  loans  if  the  advances 
otherwise  meet  the  requirements  of 
section  10(a)  of  the  Bank  Act  and  any 
real  estate  collateral  pledged  to  secure 
the  advances  is  comprised  of  single-  or 
multi-family  residential  mortgages.  Id. 
1430b{b).  1430(a);  26  U.S.C.  142(d). 
143(f)-  Under  section  10(a),  the  four 
categories  of  collateral  are  eligible  to 
secure  advances  to  members  are:  (1) 
Fully  disbursed  whole  first  mortgage 
loans  on  improved  residential  real 
property  that  are  not  more  than  90  days 
delhiquent  or  securities  representing  a 
whole  interest  in  such  mortgages;  (2) 
seciuities  issued,  insured,  or  guaranteed 
by  the  United  States  government  or  any 
agency  thereof;  (3)  deposits  of  a 
FHLBank;  and  (4)  other  real  estate 


related  collateral  if  sach  collateral  has  a 
readily  ascertainable  value  and  the 
FHLBank  can  perfect  its  interest 
therein.' 

In  October  1996.  the  Finance  Board 
published  for  comment  a  proposed  rule 
that  would  transfer  the  authority  to 
certify  an  entity  as  a  nonmember 
mortgagee  eligible  to  receive  FHLBank 
advances  from  the  Finance  Board  to  the 
FHLBanks  subject  to  uniform  review 
criteria  for  determining  compfiance 
with  statutory  and  regulatory  eligibility 
requirements.  See  61  FR  52727  (Oct.  8, 
1996).  The  60-day  public  comment 
period  closed  on  December  9. 1996.  See 
id.  The  Finance  Board  received  a  total 
of  12  comments  in  response  to  the 
proposed  rule.  6  from  FHLBanks.  4  fi^m 
trade  associations,  and  1  each  from  a 
certified  SHFA  noiunember  mortgagee 
and  a  federal  agency.  All  of  the 
commenters  generally  supported  the 
Finance  Board's  proposal.  Specific 
comments  are  discussed  in  Part  D  of  the 
SUPPLEMENTARY  INFORMATION. 

n.  Analysis  of  Public  Comments  and 
the  Final  Rule 

A.  Definitions 

The  final  rule  amends  the  definition 
of  the  term  "state  housing  finance 
agency"  that  appears  in  §  935.1  to 
include  TDHEs  ^  established  under  both 
tribal  and  state  law  as  SHFAs.  This  will 
permit  every  TDHE  nonmember 
mortgagee  tlxat  makes  mortgage  loans  to 
low-  and  moderate-income  members  of 
the  Indian  community  to  take  advantage 
of  the  more  Qexible  collateral 
requirements  for  securing  advances  to 
SHFA  nonmember  mortgagees.  See 
supra  part  I;  12  U.S.C  1430b(b).  Each  of 
the  eight  commenters  addressing  this 
issue  expressly  supported  inclusion  of 
all  TDHEs  in  the  definition  and  it  is 
being  adopted  as  proposed.  A  trade 
association  commenter  suggested  that 
entities  other  than  SHFAs  should  not  be 


>  See  12  U.S.C  1430(aXl)-(4).  Other  acceptable 

real  estate  related  collateral  incjudei.  but  is  not 
limited  to.  privately  issued  mortgage-backed 
securities  otbei  than  those  eligible  under  category 
1;  second  mortgage  loans,  including  borne  equity 
loans;  commercial  real  estate  loans;  and  mortgage 
loan  participations.  See  12  CFR  93S.9(a)(4)(ii)  The 
aggregate  amount  of  outstanding  advances  secured 
by  such  collateral  may  not  exceed  30  percent  of  a 
FHI^ank  member's  GAAP  capital  See  12  U.S.C 
1430(a)(4);  12  CFR  935.9(a)(4Niu). 

'  Congress  enacted  the  Native  American  Housmg 
Assistance  and  Self  Determination  Act  of  1996  in 
October  1996.  See  Pub.  U  104-330.  101  StaL  4016 
(Oct  26.  1996).  The  Act  authorizes  Indian  tribes  to 
establish  TDHEs  to  run  their  housing  f>rograms.  See 
id.  sec  102(cM4KK).  110  Sut.  4025.  TDHEs  include 
all  existing  Indian  Housing  Authorities  as  well  as 
other  entities  created  by  Indian  tribes  to  provide 
assistance  for  affordable  housing  for  tribal  members. 
See  id.  sec  4(21).  110  Stat  4021. 
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eligible  for  certification  as  aomnember 
mortgagees.  However,  because  section 
10b  of  the  Bank  Act  clearly  sets  forth 
two  classes  of  nonmember  mortgagees. 
one  composed  of  SHFAs  and  one 
composed  of  non-SHFAs,  see  12  U.S.C. 
1430b.  the  suggestion  would  be  contrary 
to  the  Bank  Act  and  the  Finance  Board 
has  not  adopted  it  in  the  final  rule. 
The  Finance  Board  received  two 
responses  to  a  specific  request  for 
comments  regarding  the  inclusion  of 
other  groups  in  the  definition  of  SHFA. 
One  commenter  noted  Us  belief  that  the 
definition  as  vmtten  is  sufficiently 
broad  to  cover  the  Department  of 
Hawaiian  Homelands,  a  Hawaii  state 
agency  with  responsibiUty  for 
administering  the  Hawaiian  Homes 
Commission  Act  on  behalf  of  Native 
Hawaiians.  Without  additional  detailed 
information,  the  Finance  Board  cannot 
determine  whether  a  particular  entity 
meets  the  requirements  of  the  SHFA 
definition.  Under  the  final  rule,  the 
Banks  would  make  this  determination  at 
the  time  an  entity  applies  for 
certification  as  a  nonmember  mortgagee. 
The  other  commenter  suggested 
including  certain  nonprofit  community 
development  financial  institutions 
(COns)  in  the  SHFA  definition.  The 
Finance  Botud  based  its  definition  of 
SHFA  on  the  meaning  given  that  term 
for  purposes  of  other  provisions  in  the 
Bank  Act.  As  defined  elsewhere  in  the 
Bank  Act,  the  term  SHFA  requires  the 
entity  to  be  a  government 
instnmientality.  See  id.  1441a(cH9)(F), 
1441a-l(l).  Accordingly,  the  Finance 
Board's  definition  of  SHFA  requires  an 
entity  to  be  a  government 
instrumentality.  Since  nonprofit  CDFls 
are  not  government  instrumentalities, 
they  cannot  be  certified  as  SHFA 
nonmember  mortgagees.  However, 
nonprofit  COFls  that  meet  the  eligibility 
requirements  currently  may  be  certified 
as  nonmember  mortgagees. 

B.  Advances  to  the  Savings  Association 
Insumnce  Fund 

The  Finance  Board  received  no 
comments  on  §  935.20  and  is  adopting 
the  section  as  proposed.  Section  935.20. 
which  implements  section  31(k)  of  the 
Bank  Act.  see  id.  1431(k),  provides  that 
an  FHLBank  may  make  advances  to  the 
Federal  Deposit  Insurance  Corporation 
for  the  use  of  the  Savings  Association 
Insurance  Fund  under  certain 
circumstances  and  subject  to  specific 
conditions. 

C.  Scope 

Section  935.21  provides  that  advances 
to  nonmember  mortgagees  generally  are 
subject  to  subpart  A  of  part  935,  which 
governs  advances  to  FHLBank  members. 


See  12  CFR  935.1-935.19.  A  trade 
association  commenter  suggested  that 
the  final  rule  prevent  the  FHLBanks 
from  applying  requirements,  terms,  and 
conditions  to  nonmember  mortgagees 
that  are  not  also  applied  to  members. 
The  Finance  Board  believes  that  this 
provision  should  achieve  that  result. 
One  exception  to  this  general 
requirement  relates  to  the  non-qualified 
thrift  lender  (non-QTL)  provisions  of  the 
Finance  Board's  advances  regulation. 
See  id.  §935.13.  Since  the  statutory 
limit  on  aggregate  FHLBank  lending 
applies  only  to  advances  to  non-QTL 
members,  see  12  U.S.C.  1430(e)(2) 
(emphasis  added),  and  nonmember 
mortgagees  are  not  FHLBank  members, 
advances  to  nonmember  mortgagees 
need  not  be  included  in  the  aggregate 
limit  on  advances  to  non-QTLs.  A  trade 
association  commenter  strongly 
supported  this  provision  as  offering 
assurance  that  nonmember  mortgagees 
would  not  limit  non-QTL  members' 
access  to  advances. 

D.  Nonmember  Mortgagee  Eligibility 
Requirements 

1.  Eligibility  Criteria 

Section  935.22(a)  authorizes  the 
FHLBanks  to  make  advances  to  an  entity 
that  is  not  a  member  of  the  FHLBank  if 
the  FHLBank  certifies  the  entity  as  a 
nonmember  mortgagee.  Section 
935.22(b)  sets  forth  the  eligibility 
requirements  an  entity  must  meet  in 
order  to  he  certified  as  a  nonmember 
mortgagee.  In  addition  to  the  four 
statutory  eligibility  criteria  discussed  in 
part  1  of  the  SUPPLEMENTARY 
INFORMATION,  to  ensure  the  safety  and 
soundness  of  the  FHLBanks,  the 
Fintmce  Board  has  incorporated  a 
financial  condition  criterion  that 
requires  an  apphcant's  financial 
condition  to  be  such  that  an  FHLBank 
may  safely  lend  to  it.  This  is  the  same 
financial  condition  criterion  that  applies 
currently  to  applicants  for  membership 
in  an  FHLBank.  See  id.  1424(a)(2)(B);  12 
CFR  933.6(a)(4).  The  Finance  Board 
received  no  comments  on  these 
provisions  and  is  adopting  them 
without  change  from  the  proposal. 

2.  Review  Criteria 

Section  935.22(c)  establishes  uniform 
review  criteria  the  FHLBanks  must 
apply  to  determine  whether  an 
applicant  meets  the  eligibility 
requirements  for  certification  as  a 
nonmember  mortgagee.  If  an  applicant 
fulfills  each  criterion  to  the  satisfaction 
of  the  FHLBank  to  which  it  has  applied, 
it  will  be  deemed  to  meet  the  eUgibility 
requirements.  Conversely,  failure  to 
fulfill  each  criterion  to  the  satisfaction 


of  the  FHLBank  will  render  the 
applicant  ineligible,  subject  to  appeal  to 
the  Finance  Board,  to  be  certified  as  a 
nonmember  mortgagee. 

Under  §  935.22^)11),  an  applicant  is 
deemed  to  meet  the  requirement  that  it 
be  approved  under  title  II  of  the 
National  Housing  Act  if  it  submits  a 
current  HUD  Yearly  Verification  Report 
or  other  documentation  issued  by  HUD 
stating  that  the  applicant  is  an  approved 
FHA  mortgagee. 

Under  §  935.22(c)(2).  an  applicant  is 
deemed  to  meet  the  requirement  that  it 
be  a  chartered  institution  having 
succession  if  it  provides  evidence 
satisfactory  to  the  FHLBank  that  it  is  a 
government  agency,  or  is  chartered 
under  state,  federal,  local,  tribal,  or 
Alaska  Native  village  law  as  a 
corporation  or  other  entity  that  has 
rights,  characteristics,  and  powers 
similar  to  those  granted  a  corporation. 
An  FHLBank  commenter  noted  that 
satisfactory  evidence,  such  as  statutory 
and  regulatory  materials,  is  usually 
readily  available  to  the  FHLBanks,  and 
therefore  suggested  that  the  final  rule 
require  an  applicant  to  provide  only  a 
citation  to,  rather  than  copies  of. 
appropriate  documents.  For  that  reason, 
and  to  reduce  the  paperwork  burden 
imposed  on  nonmember  mortgagee 
applicants,  the  Finance  Board  has 
deleted  the  requirement  that  an 
applicant  provide  "documentary" 
evidence  in  the  final  rule.  Of  course,  if 
an  FHLBank  should  require  copies  of 
statutes,  regulations,  or  other  relevant 
documents,  it  has  authority  to  require 
their  submission  under  §935. 23(c)(1). 
See  infra.  In  any  case,  an  FHLBank  must 
include  copies  of  all  documents  upon 
which  it  relied  in  making  its 
certification  decision  as  part  of  the 
certification  file  required  under 
§  935.23(c)(3).  See  infra. 

Under  §935. 22(c)(3).  an  applicant  is 
deemed  to  meet  the  requirement  that  it 
be  subject  to  the  inspection  and 
supervision  of  some  governmental 
agency  if  it  provides  evidence 
satisfactory  to  the  FHLBank  that, 
pursuant  to  statute  or  regulation,  it  is 
subject  to  the  inspection  and 
supervision  of  a  federal,  state,  local, 
tribal,  or  Alaska  Native  village 
governmental  agency.  Satisfactory 
evidence  generally  consists  of  a  citation 
to,  or  copies  of,  relevant  statutory  and 
regulatory  materials.  For  the  same 
reasons  as  discussed  above  for 
§  935.22(c)(2),  the  Finance  Board  has 
deleted  the  requirement  that  an 
applicant  provide  "documentary" 
evidence  in  the  final  rule. 

In  order  to  establish  an  appropriate 
standard  for  the  FHLBanks  to  determine 
whether  an  applicant  meets  the 
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inspection  and  supervision  requirement, 
the  Finance  Board  recast  the  illustrative 
examples  in  the  proposal  as  standards 
for  meeting  the  inspection  and 
supervision  requirements.  The  rule 
provides  that  an  applicant  will  be 
deemed  to  meet  the  subject  to 
inspection  by  a  governmental  agency 
requirement  if  there  is  a  statutory  or 
regulatory  requirement  that  the 
applicant's  books  and  records  be 
audited  or  examined  periodically  by  a 
governmental  agency  or  an  external 
auditor.  This  audit  factor  was  listed  as 
an  example  of  inspection  by  a 
governmental  agency  in  the  proposed 
rule.  The  rule  provides  that  an  applicant 
will  be  deemed  to  meet  the  supervision 
by  a  governmental  agency  requirement 
if  the  govenmiental  agency  has  statutory 
or  regulatory  authority  to  remove  an 
applicant's  officers  or  directors  for 
malfeasance  or  misfeasance  or  otherwise 
exercise  enforcement  or  administrative 
control  over  actions  of  the  applicant. 
This  removal  factor  was  identified  as  an 
example  of  supervision  by  a 
governmental  agency  in  the  proposed 
rule. 

Three  coramenters  addressed  the 
inspection  and  supervision  requirement. 
A  trade  association  commenter  asked 
the  Finance  Board  to  include  expressly 
legislative  audits  to  meet  the  inspection 
requirement  and  removal  by  the 
governor  to  meet  the  supervision 
requirement.  To  accomplish  the  same 
end,  a  FHLBank  commenter  suggested 
defining  the  term  "governmental 
agency"  broadly  to  include  the 
legislature  and  the  governor.  In  response 
to  these  comments  and  to  afford  greater 
flexibility,  the  Finance  Board  has  added 
a  definition  of  the  term  "governmental 
agency"  for  purposes  of  this  paragraph 
that  includes  the  governor,  legislature, 
and  any  other  component  of  a  federal, 
state,  local,  tribal,  or  Alaska  Native 
village  government  with  authority  to  act 
for  or  on  behalf  of  that  goveniment.  The 
third  commenter  asked  whether  a 
specific  lender  consortium  that  is 
examined  jointly  by  federal  and  state 
financial  institution  regulators  satisfies 
the  supervision  and  inspection 
requirement.  Without  additional 
detailed  information,  the  Finance  Board 
cannot  determine  whether  a  particular 
entity  meets  the  requirement.  Under  the 
final  rule,  the  Banks  would  make  this 
determination  at  the  time  an  entity 
applies  for  certification  as  a  nonmember 
mortgagee. 

Under  §  935.22(c)(4),  an  applicant  is 
deemed  to  meet  the  mortgage  activity 
requirement  if  it  provides  documentary 
evidence  satisfactory  to  the  FHLBank 
that  it  lends  its  own  funds  as  its 
principal  activity  in  the  mortgage  field.  ^ 


A  financial  statement  that  includes 
mortgage  loan  assets  and  their  funding 
liabilities  generally  will  provide 
adequate  doctmientary  evidence.  Since 
this  type  of  financial  information  is  not 
readily  available  to  the  FHLBanks,  the 
requirement  for  an  applicant  to  submit 
documentation  remains  in  the  final  rule. 
For  purposes  of  this  requirement,  the 
Finance  Board  considers  the  purchase  of 
whole  mortgage  loans  tantamount  to 
"lending"  an  applicant's  funds.  In  the 
case  of  a  federal,  state,  local,  tribal,  or 
Alaska  Native  village  government 
agency,  the  Finance  Board  considers 
appropriated  funds  to  be  an  applicant's 
"own  funds."  An  applicant  vyill  be 
deemed  to  satisfy  th^  requirement  even 
though  the  majority  of  its  operations  are 
unrelated  to  mortgage  lending  if  its 
mortgage  activity  conforms  to  the 
regulatory  criteria.  A  trade  association 
commenter  expressly  supported  the 
provision,  stating  that  an  applicant  that 
acts  principally  as  a  broker  for  others 
making  mortgage  loans,  or  whose 
principal  activity  is  to  make  mortgage 
loans  for  the  account  of  others,  does  not 
meet  this  requirement. 

Under  §935. 22(c)(5),  an  applicant  is 
deemed  to  meel  the  financial  condition 
requirement  if  the  FHLBank  determines 
that  advances  may  be  extended  safely  to 
the  applicant.  In  order  to  make  that 
determination,  the  final  rule  requires  an 
applicant  to  submit  its  most  recent 
regulatory  audit  or  examination  report 
and  external  audit  report.  The  Finance 
Board  added  a  requirement  to  submit 
these  specific  financial  documents  in 
the  final  rule  because  a  FHLBank 
commenter  pointed  out  that  applicants 
for  FHLBank  membership  generally 
must  submit  such  documents  as  part  of 
their  membership  application,  see  12 
CFR  933.11,  and  that  the  information 
provided  is  often  critical  to  analysis  of 
an  applicant's  financial  condition.  The 
Bank  also  can  require  the  applicant  to 
submit  additional  documentary 
evidence,  such  as  financial  or  other 
information. 

3.  State  Housing  Finance  Agencies 

In  addition  to  meeting  the  eligibility 
requirements  in  §  935.22(b),  any 
applicant  seeking  to  take  advantage  of 
the  more  flexible  collateral  requirements 
for  advances  used  to  facilitate 
residential  or  commercial  mortgage 
lending  to  certain  low-  and  moderate- 
income  families  or  individuals,  must 
provide  evidence  satisfactory  to  the 
FHLBank  that  it  is  a  SHFA  as  defined 
in  §  935.1.  See  supra  part  11(A).  Under 
§  935.22(d).  satisfactory  evidence 
generally  consists  of  a  copy  of,  or  a 
citation  to,  the  statutory  and/or 
regulatory  provisions  outlining  the 


applicant's  structure  and 
responsibilities.  For  the  same  reasons  as 
discussed  above  for  §  935.22(c)(2),  the 
Finance  Board  has  deleted  the 
requirement  that  an  applicant  provide 
"documentary"  evidence  in  the  final 
rule. 

E.  Nonmember  Mortgagee  Applications 


1.  Devolution 

As  part  of  the  Finance  Board's 
continuing  effort  to  devolve 
management  and  governance 
responsibilities  to  the  FHLBanks, 
§  935.23(a)  authorizes  the  FHLBanks  to 
approve  or  deny  all  applications  for 
certification  as  a  nonmember  mortgagee, 
subject  to  the  requirements  of  the  Bank 
Act  and  Finance  Board  regulations. 
Although  all  six  commenters  addressing 
this  issue  expressly  supported 
devolution  of  decision  making  authority 
to  the  FHLBanks,  one  trade  association 
commenter  suggested  delaying 
devolution  until  the  FHLBanks  have 
some  experience  in  administering  the 
final  rule.  Since  the  basis  for  the  review 
criteria  in  the  final  rule  is  the  standards 
previously  applied  by  the  FHLBanks 
and  the  Finance  Board,  no  delay  in 
devolution  is  required. 

Four  FHLBank  commenters  requested 
the  authority  to  delegate  applicatioo- 
approvals  to  a  committee  of  the 
FHLBank's  board  of  directors,  the 
FHLBank  president,  or  a  senior  officer 
who  reports  directly  to  the  president 
other  than  an  officer  responsible  for 
business  development.  This  would  be 
consistent  with  the  Finance  Board's 
membership  regulation  and  such 
authority  is  included  in  the  final  rule. 
See  12  CFR  933.3(a).  Also  consistent 
with  the  membership  regulation,  the 
final  rule  requires  that  only  the 
FHLBanks'  board  of  directors  may  deny 
certification  as  a  nonmember  mortgagee. 

2.  Application  Process 

The  remainder  of  §  935.23  sets  forth 
the  procedures  for  submission  and 
review  of  nonmember  mortgagee 
applications.  Section  935.23(b)  requires 
an  applicant  to  submit  an  application 
that  satisfies  the  requirements  of  the 
Bank  Act  and,this  subpart  to  the 
FHLBank  of  the  district  in  which  the 
applicant's  principal  place  of  business, 
as  determined  in  accordance  with  12 
CFR  933.18,  is  located. 

To  ensure  expeditious  action  on 
applications  for  certification  as  a 
notunember  mortgagee,  §  935.23(c)(1) 
requires  a  FHLBank  to  act  on  an 
application  within  60  calendar  days  of 
the  date  the  FHLBank  deems  the 
application  complete.  To  make  certain 
that  the  time  period  provided  for  review 
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is  not  unduly  restrictive,  an  application 
is  deemed  complete,  thus  triggering  the 
60-day  time  period,  only  after  the 
FHLBank  has  obtained  all  required 
information  and  any  other  information 
it  considers  necessary  to  process  the 
application.  The  rule  permits  the 
FHLBank  to  stop  the  60-day  period  if  it 
determines  during  the  review  process 
that  additional  information  is  necessary 
to  process  the  application.  The 
FHLBank  must  restart  the  60-day  time 
period  where  it  stopped  upon  receiving 
the  additional  required  information.  The 
FHLBank  must  notify  applicants  in 
writing  when  the  60-day  time  period 
begins,  stops,  and  starts  again.  One 
FHLBank  commenter  pointed  out  that 
under  a  parallel  provision  in  the 
Finance  Board's  membership  regulation, 
written  notices  are  not  required  and 
requested  similar  treatment  in  this 
regulation.  See  12  CFR  933.3(c).  Written 
notice  is  necessary  in  order  to  provide 
an  appropriate  record  for  appellate  and 
compliance  review,  therefore,  the 
Finance  Board  is  adopting  the  written 
notice  requirement  as  proposed. 
Further,  the  Finance  Board  intends  to 
clarify  its  membership  regulation  by 
including  a  written  notice  requirement 
in  any  future  amendment. 

Section  935, 23(c)(2)  requires  the 
board  of  directors  of  the  FHLBank,  a 
duly  delegated  committee  of  the 
FHLBank's  board  of  directors,  the 
FHLBank  president,  or  a  senior  officer 
who  reports  directly  to  the  FHLBank 
president  other  than  an  officer  with 
responsibility  for  business  development 
to  approve,  or  the  board  of  directors  of 
the  FHLBank  to  deny,  each  application 
for  certiBcation  as  a  nonmembiier 
mortgagee  by  a  written  decision 
resolution  that  states  the  grounds  for  the 
decision.  In  the  proposed  rule,  the 
FHLBanks  could  not  delegate 
certification  approvals.  As  stated  above, 
see  supra  part  11(E)(1),  the  final  rule 
prohibits  delegation  only  of  certification 
denicds.  The  FHLBank  must  provide  a 
copy  of  the  decision  resolution  to  the 
applicant  and  the  Finance  Board  within 
three  business  days  of  the  date  of  the 
decision  on  an  application. 

In  order  to  provide  an  appropriate 
record  for  consideration  of  certification 
denial  appeals  and  for  determination  by 
Finance  Board  examiners  of  a 
FHLBank's  compliance  with  statutory 
and  regulatory  requirements,  the 
Finance  Board  has  added  a  new 
^935.23(c)(3)  that  requires  a  FHLBank 
to  maintain  a  certification  file  for  each 
applicant.  At  a  minimum,  the 
certification  file  must  include  all 
dociunents  submitted  by  the  applicant 
or  otherwise  obtained  or  generated  by 
the  FHLBank  concerning  the  applicant, 


all  dociunents  the  Bank  relied  upon  in 
making  its  certification  determination, 
including  copies  of  statutes  and 
regulations,  and  the  decision  resolution. 
The  FHLBank  must  retain  the 
certification  file  for  at  least  three  years 
after  the  date  of  its  decision  to  approve 
or  deny  certification  or  the  date  the 
Finance  Board  resolves  any  appeal, 
whichever  is  later.  The  Finance  Board's 
membership  rule  includes  a  similar 
recordkeeping  requirement.  See  12  CFR 
933.2(c). 

To  ensure  that  the  FHLBanks  apply 
the  nonmember  mortgagee  eligibility 
requirements  and  review  criteria 
uniformly  and  fairly  and  treat  similarly 
situated  applicants  in  a  consistent 
maiuier,  §  935.23(c)(4)  establishes  a 
process  by  which  applicants  may  appeal 
FHLBank  certification  denials  to  the 
Finance  Board.  This  provision  appeared 
at  §  935.23(c)(3)  in  the  proposed  rule. 
Within  90  calendar  days  of  the  date  of 
a  FHLBank's  certification  denial,  an 
applicant  may  submit  a  written  appeal 
to  the  Finance  Board  with  a  copy  to  the 
FHLBank.  The  appeal  must  include  the 
FHLBank's  decision  resolution  and  a 
statement  of  the  basis  for  the  appeal 
with  sufficient  facts,  information, 
analysis,  and  explanation  to  support  the 
applicant's  position.  The  FHLBank 
whose  action  has  been  appealed  must 
submit  to  the  Finance  Board  a  complete 
copy  of  the  applicant's  certification  file 
as  well  as  any  relevant  new  materials  it 
receives  while  the  appeal  is  pending. 
The  rule  authorizes  the  Finance  Board 
to  request  any  additional  information  or 
supporting  arguments  it  may  require  to 
decide  the  appeal.  The  Finance  Board 
must  make  its  decision  within  90 
calendar  days  of  the  date  the  applicant 
files  an  appeal. 

F.  Advances  to  Nonmember  Mortgagees 

Section  935.24  establishes  the  terms 
and  conditions  under  which  a  FHLBank 
may  make  advances  to  a  nonmember 
mortgagee.  Under  §  935.24(a),  a 
FHLBank  may  lend  only  to  a 
nonmember  mortgagee  whose  principal 
place  of  business  is  located  in  the 
FHLBank's  district. 

1.  Collateral  Requirements  in  General 

Section  935.24(b)  sets  forth  the 
collateral  requirements  for  advances  to 
nonmember  mortgagees.  Pursuant  to 
section  10b{a)  of  the  Bank  Act,  12  U.S.C. 
1430b(a),  and  §  935.24(b)(1)  of  the  final 
rule,  a  FHLBank  may  make  advances  to 
any  nonmember  mortgagee  upon  the 
security  of  FHA-insured  mortgages, 
including  securities  representing  a 
whole  interest  in  a  pool  of  FHA-insured 
mortgages,  if  the  nonmember  mortgagee 
provides  evidence  satisfactory  to  the 


FHLBank  that  the  securities  are  backed 
solely  by  qualifying  mortgages. 

2.  SHFA  Collateral  Requirements 

Section  935.24(b)(2)  implements  the 
less  restrictive  collateral  requirements 
applicable  to  advances  to  a  SHFA 
nonmember  mortgagee,  the  proceeds  of 
which  will  be  used  to  facilitate  mortgage 
lending  that  benefits  certain  low-  and 
moderate-income  individuals  or 
families.  See  supra  part  I;  12  U.S.C. 
1430b(b).  Under  §  935.24(b)(2)(i),  a 
FHLBank  may  secure  qualifying 
advances  with:  the  collateral  described 
in  §  935.24(b)(1);  collateral  eligible 
luider  categories  1  or  2  of  Bank  Act 
section  10(a).  12  U.S.C.  1430(a)(l)-{2), 
as  described  in  12  CFR  935.9(a)(1)  or  (2); 
or,  collateral  eligible  under  category  4  of 
Bank  Act  section  10(a),  12  U.S.C. 
1430(a)(4),  as  described  in  12  CFR 
935.9(a)(4),  provided  that  such  collateral 
is  comprised  of  mortgage  loans  on  one- 
to-four  or  multi-family  residential 
properfy  and  the  acceptance  of  such 
collateral  will  not  increase  the  total 
amount  of  advances  outstanding  to  t^e 
SHFA  secured  by  such  collateral  beyond 
30  percent  of  its  GAAP  capital,  as 
computed  by  the  FHLBank.  A  FHLBank 
commenter  recommended  that  the  rule 
specifically  include  as  acceptable 
collateral  for  SHFA  advances,  collateral 
pledged  by  a  FHLBank  member  to 
secure  its  obligations  under  a  standby 
letter  of  credit  issued  for  the  benefit  of 
a  FHLBank  that  makes  a  SHFA 
nonmember  mortgagee  advance.  The 
current  Finance  Board  regulation 
concerning  collateral  for  advances  does 
not  address  this  type  of  collateral.  See 
12  CFR  935.9.  The  Finance  Board  plans 
to  consider  this  issue  as  part  of  a  futiue 
rulemaking  concerning  FHLBank 
advances. 

The  proposed  rule  asserted  that  SHFA 
nonmember  mortgagees  would  not  have 
any  Bank  Act  section  10(a)  category  3 
collateral  available  to  secure  FHLBank 
advances' since  a  FHLBank  may  accept 
deposits  only  from  FHLBank  members, 
other  FHLBanks,  or  other 
instrumentalities  of  the  United  States. 
See  12  U.S.C.  1430(a)(3),  1431(e)(1);  61 
FR  52731.  Three  FHLBank  commenters 
found  this  interpretation  of  the  Bank 
Act  overly  restrictive.  For  the  following  ' 
reasons,  the  Finance  Board  agrees.^ 
Section  10b(b)  of  the  Bank  Act 


'Th«  statement  in  the  preamble  to  the  proposed 
rule  regarding  acceptance  of  deposits  from 
nonmember  mortgagees  was  not  meant  to  preclude 
a  FHLBank  from  accepting  deposits  under  section 
ll(eH2)of  the  Bank  Act  for  the  purpose  of 
providing  correspondent  banking  services,  provided 
that  the  nonmember  mortgagee  is  an  institution 
eligible  to  make  application  to  become  a  FHLBank 
member.  See  12  U.S.C  1431(eM2). 
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authorises  the  FHLBanks  to  accept 
collateral  that  meets  the  requirements  of 
section  10(a)  to  secure  qualifying 
advances  to  SHFA  nonmember 
mortgagees.  See  12  U.S.C.  1430b(b). 
Section  10(a)  of  the  Bank  Act  includes 
specifically  deposits  in  a  FHLBank  as 
acceptable  collateral.  See  id.  1430(a). 
The  Finance  Board  believes  that  there  is 
statutory  authority  to  allow  SHFA 
nonmember  mortgagees  to  secure 
qualifying  advances  with  cash  collateral 
in  the  form  of  FHLBank  deposits. 
Accordingly,  the  Finance  Board  has 
added  a  new  paragraph. 
§  935.24(b)(2)(B),  authorizing  the 
FHLBanks  to  accept  deposits  in  a 
FHLBank  as  security  for  SHFA 
nonmember  mortgagee  advances. 
Pursuant  to  the  FHLBanks'  incidental 
authority  to  do  all  things  necessary  to 
cany  out  the  provisions  of  the  Bank  Act, 
see  12  U.S.C.  1431(a),  (e)(1),  and  to 
facilitate  acceptance  of  such  collateral, 
the  rule  permits  the  FHLBanks  to 
establish  cash  collateral  accounts  for 
SHFA  nonmember  mortgagees.  This 
interpretation  is  consistent  with  the 
restriction  on  acceptance  of  deposits  by 
the  FHLBanks  contained  in  section 
11(e)(1)  of  the  Bank  Act,  see  id. 
1431(e)(1),  since  the  SHFA  nonmember 
mortgagee  will  use  the  cash  collateral 
account  at  the  FHLBank  only  to  secure 
advances  and  not  to  take  advantage  of 
FHLBank  deposit  programs,  i.e.,  SHFA 
nonmember  mortgagees  will  not  be  able 
to  use  a  FHLBank  as  a  substitute  for  a 
commercial  bank. 

If  a  SHFA  nonmember  mortgagee 
wishes  to  pledge  other  than  FHA- 
insured  collateral,  §935.24{b)(2)(ii) 
requires  it  to  certify  first  in  writing  to 
the  FHLBank  that  it  will  use  the 
proceeds  of  the  advance  so  secured  to 
facilitate  qualifying  mortgage  lending. 
The  final  rule  clarifies  that  qualifying 
mortgage  lending  includes  both 
residential  and  commercial  mortgage 
lending.  A  trade  association  commenter 
expressly  supported  this  provision 
because  it  will  allow  SHFA  nonmember 
mortgagees  to  help  small  businesses  and 
promote  economic  development  efforts. 

3.  Terms  and  Conditions  for  Advances 

Section  935.24(c)  outlines  the  terms 
and  conditions  for  advances  to 
nonmember  mortgagees.  Under 
§  935.24(c)(1),  a  FHLBank  may  exercise 
its  discretion  to  determine  whether,  and 
on  what  terms,  it  will  make  advances  to 
nonmember  mortgagees.  Section 
935. 24(c)(2)  addresses  advance  pricing. 
The  provision  in  the  proposed  rule 
requiring  the  FHT  .Banks  to  apply  pricing 
criteria  other  than  cost  and  credit  risk  to 
nonmember  mortgagee  advances  in  the 
same  manner  as  they  apply  those 


criteria  to  member  advances  was 
intended  to  make  clear  that  the 
FHLBanks  must  treat  all  of  their 
member  and  nonmember  borrowers 
equally.  One  commenter  thought  the 
rule  should  expressly  require  the 
FHLBanks  to  price  advances  to  SHFA 
nonmember  mortgagees,  given  their 
public  purpose,  at  the  same  rate  as 
member  advances.  To  ensure  equal 
treatment,  the  final  rule  specifically 
applies  the  advance  pricing 
requirements  applicable  to  member 
advances  to  nonmember  mortgagee 
advances.  Accordingly,  paragraph 
(c)(2)(i)  requires  a  FHLBank  to  price 
advances  to  nonmember  mortgagees  in 
accordance  with  the  requirements  of 
§  935.6(b),  the  advance  pricing 
requirements  for  member  advances.  It 
provides  that  the  term  "member"  as 
used  in  §  935.6(b),  also  means 
"nonmember"  for  purposes  of  this 
section.  Paragraph  (c)(2)(ii)  of  the  final 
rule  requires  a  FHLBank  to  apply  the 
pricing  criteria  that  appear  in 
§  935.6(b)(2),  including  credit  and  other 
risks  of  lending  to  a  particular  borrower 
and  other  reasonable  differential  pricing 
criteria,  equally  to  all  of  its  member  and 
nonmember  borrowers.  The  pricing 
criteria  that  appeared  in  the  proposed 
rule  are  included  in  §  935.6(b). 

The  Finance  Board  proposed  deleting 
the  current  requirement  that 
nonmember  mortgagee  advances  be 
priced  to  compensate  a  FHLBank  for  the 
lack  of  a  capital  stock  investment  in  the 
FHLBank  by  the  nonmember  mortgagee. 
See  12  CFR  935.22(e)(2)(B)(ii);  61  FR 
52731.  The  preamble  to  the  proposed 
rule  stated  that  such  compensation  was 
uimecessary  since  the  additional 
earnings  achieved  through  advances  not 
supported  by  capital  should  enhance  a 
FliLBank's  return  on  equity.  Seven 
commenters  addressed  this  issue.  Two 
commenters  supported  the  proposal 
because  the  compensation  mark-up 
strongly  discourages  nonmember 
mortgagees  from  using  FHLBank 
advances.  Four  commenters 
recommended  deletion  of  the 
requirement  and  replacement  with  a 
provision  giving  the  FHLBanks 
discretion  to  adjust  nonmember 
mortgagee  advance  prices  by  either 
requiring  a  compensating  balance  or 
including  compensation  for  the  lack  of 
a  capital  stock  investment  as  a 
reasonable  pricing  differential  criteria  in 
§935.24(c)(3)(iii).  One  commenter 
believed  that  the  requirement  should 
remain  in  the  rule. 

The  comments  advocating  a  special 
mark-up  on  nonmember  mortgagee 
advances  generally  highlighted  three 
concerns.  The  first  concern  was  that  the 
added  leverage  associated  with 


nonmember  mortgagee  advances  creates 
additional  risk  for  which  members 
should  be  compensated.  For  the 
following  reasons,  the  Finance  Board 
finds  this  argument  to  be  unpersuasive. 
In  order  for  nonmember  lending  to  have 
a  material  impact  on  a  FHLBank's 
leverage,  the  amoimt  of  advances 
outstanding  to  nonmember  mortgagees 
would  have  to  increase  significantiy 
over  current  levels.  For  example, 
advances  to  nonmember  mortgagees  at 
the  FHLBank  with  the  largest  volume  of 
such  advances  outstanding  at  the  end  of 
1996  represented  0.1  percent  of  the 
FHLBank's  total  assets  and  2  percent  of 
its  capital.  In  addition,  fully  secured 
nonmember  mortgagee  advances  involve 
minimal  credit  risk.  Therefore,  the 
mark-up  necessary  to  compensate 
members  for  any  increased  risk  resulting 
bom  greater  leverage  would  almost    , 
certainly  be  de  minimis. 

The  second  concern  expressed 
generally  by  commenters  was  that, 
depending  upon  the  relationship 
between  the  return  paid  on  FHLBank 
stock,  a  member's  alternative 
investments,  and  the  cost  of  debt,  a 
nonmember  mortgagee  might  have  a 
financial  advantage  from  FHLBank 
borrowings  that  would  allow  it  to 
compete  for  mortgages  with  members. 
For  the  following  reasons,  the  Finance 
Board  finds  this  argument  to  be 
unpersuasive.  On  the  basis  of  the  strong 
growth  in  voluntary  membership  since 
1990,  it  appears  that  FHLBank  dividend 
rates  generally  exceed  the  alternative 
investment  rates  available  to  members. 
For  example,  the  average  FHLBank 
dividend  rate  in  1996  was  120  basis 
points  over  the  average  one-year 
Treasury  security  and,  since  fourth 
quarter  1989,  only  two  FHLBanks  on 
eight  occasions  have  paid  a  quarterly 
dividend  rate  below  the  average  federal 
funds  rate.  Accordingly,  investing  in 
FHLBank  stock  typically  should  not  put 
a  member  at  a  competitive  disadvantage 
relative  to  nonmember  mortgagees. 

The  third  concern  advanced  by 
commenters  in  support  of  a 
compensation  mark-up  is  that  funding 
nonmember  mortgagee  advances  may  be 
more  expensive  to  the  extent  that  the 
cost  of  debt  is  higher  than  the  mixture 
of  debt  and  equity  used  to  fund  member 
advances.  This  argument  also  is 
unpersuasive.  With  few  exceptions. 
FHLBank  debt  has  been  less  expensive 
than  equity,  thus,  advances  funded 
solely  with  debt  should  be  less 
expensive  than  those  fimded  with  a  mix 
of  equity  and  debt.  In  addition,  under 
§  935.24(c)(2}ii).  the  FHLBanks  must 
price  a  nonmember  mortgagee  advance 
to  cover  the  fimding,  operating,  and 
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administrative  costs  associated  with 
maidng  the  advance. 

After  consideration  of  the  comments, 
the  Finance  Board  has  determined  that, 
given  the  current  financial  operations  of 
the  FHLBanks,  there  do  not  appear  to  be 
compelling  economic  circumstances  to 
justify  an  additional  compensation 
mark-up  on  nonmember  mortgagee 
advances.  Further,  eliminating  the 
mark-up  should  enhance  the  FHLBanks' 
statutory  housing  finance  mission  by 
providing  more  attractively  priced  hinds 
to  entities  that  specialize  in  affordable 
housing  finance.  Accordingly,  the  lack 
of  a  capital  stock  investment  in  a 
FHLBank  by  a  nonmember  borrower  is 
not  an  acceptable  other  risk  or 
din^erential  pricing  factor.  If  a  FHLBank 
is  able  to  show  in  a  particular  case  that 
it  will  suffer  financial  hardship  as  a 
result  of  lending  to  a  nonmember 
mortgagee,  and  is  able  to  quantify  the 
harm,  it  may  request  a  regulatory 
waiver.  See  61  FR  64613  (Dec.  6.  1996). 
codified  at  12  CFR  902.6. 

Two  commenters  asked  the  Finance 
Board  to  clarify  whether  a  FHLBank  is 
required  or  has  discretion  to  allow  a 
norunember  mortgagee  to  p>articipate  in 
a  FHLBank's  Community  Investment 
Program  (CIP).  Both  commenters 
thought  that  the  FHLBanks  should  grant 
SHFA  nonmember  mortgagees  access  to 
advances  at  CIP  rates.  Section  10(i)  of 
the  Bank  Act  requires  each  FHLBank  to 
"establish  a  program  to  provide  funding 
for  members  to  undertake  community- 
oriented  mortgage  lending."  See  id. 
1430(i)(l)  (emphasis  added).  Since  the 
final  rule  gives  the  FHLBanks  discretion 
in  pricing  nonmember  mortgagee 
advances,  the  FHLBanks  could  make 
advances  at  CIP  rates  available  to 
nonmember  mortgagees.  However, 
because  section  10(i)(l)  requires 
establishment  of  a  CIP  only  for 
members,  the  FHLBanks  are  not 
required  to  do  so.  The  Finance  Board 
plans  to  consider  this  issue  as  part  of  a 
future  rulemaking  concerning  CIP 
advance  programs. 

Section  935.24(c)(3)  limits  the 
principal  amount  of  any  advance  made 
to  a  nonmember  mortgagee  to  90  percent 
of  the  unpaid  principal  of  the  mortgage 
loans  or  securities  pledged  as  security 
for  the  advance.  This  limit  does  not 
apply  to  advances  made  to  SHFA 
nonmember  mortgagees  for  the  purpose 
of  facilitating  qualifying  low-  and 
moderate- income  mortgage  lending.  A 
trade  association  conunented  that  a ' 
principal  reason  limiting  nonmember 
borrowing  is  that  most  FHLBanks  value 
nonmember  mortgagee  collateral  at 
levels  below  the  90  percent  limit.  The 
Finance  Board  believes  that  the 
FHLBanks  should  develop  the  technical 


capacity  to  evaluate  mote  precisely  the 
risks  of  multi-family  mortgages.  This 
potentially  will  lower  the  over- 
collateralization  factor  assigned  to  such 
collateral. 

4.  Transaction  Accounts 

A  FHLBank  commenter  suggested  that 
the  rule  be  revised  to  include  authority 
for  the  FHLBanks  to  establish 
transaction  accounts  with  nonmember 
mortgagees  in  order  to  facilitate  the 
funding  of  advances.  Since  the 
FHLBanks  have  incidental  authority  to 
establish  limited  purposes  deposit 
accounts,  see  supra  part  11(F)(2),  the 
Finance  Board  has  added  a  new 
paragraph  §  935.24(d)  to  provide  the 
suggested  authorization. 

5.  Ineligibility 

Under  certain  circumstances  certified 
nonmember  mortgagees  may  become 
ineligible  to  receive  FHLBank  advances. 
Section  935.24(e)(1)  requires  a 
nonmember  mortgagee  that  applies  for 
an  advance  to  agree  first  in  writing  that 
it  will  promptiy  notify  the  FHLBank  of 
any  change  in  its  status  as  a  nonmember 
mortgagee.  Section  935.24(e)(2)  permits 
a  FHLBank.  from  time  to  time,  to  require 
a  nonmember  mortgagee  to  provide 
evidence  that  it  continues  to  satisfy  all 
of  the  statutory  and  regulatory  eligibility 
requirements.  If  the  FHLBank 
determines  that  the  nonmember 
mortgagee  no  longer  meets  the  eligibility 
requirements,  § 935.24(e)(3)  prohibits 
the  FHLBank  from  extending  a  new 
advance  or  renewing  an  existing 
advance  luitil  the  entity  provides 
evidence  satisfactory  to  the  FHLBank 
that  it  is  in  compliance  with  such 
requirements.  The  Finance  Board 
received  no  comments  regarding  these 
provisions  and  is  adopting  them 
without  change  from  the  proposal. 

m.  Regulatory  Flexibility  Act 

The  rule  largely  implements  statutory 
requirements  binding  on  all  FHLBanks, 
nonmember  mortgagee  applicants,  and 
certified  nonmember  mortgagees.  The 
Finance  Board  is  not  at  liberty  to  make 
adjustments  in  the  requirements  to 
accommodate  small  entities.  The 
Finance  Board  has  not  imposed  any 
additional  regulatory  requirements  that 
will  have  a  disproportionate  impact  on 
small  entities.  Thus,  in  accordance  with 
the  provisions  of  the  Regulatory 
Flexibility  Act,  the  Board  of  Directors  of 
the  Finance  Board  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  5  U.S.C. 
605(b). 


IV.  Paperwork  Reduction  Act 

As  part  of  the  notice  of  proposed 
rulemaking,  the  Finance  Board 
published  a  request  for  comments 
concerning  the  collection  of  information 
contained  in  §§935.22  through  935.24 
of  the  proposed  rule.  See  61  FR  52731. 
The  Finance  Board  received  no 
comments  regarding  the  collection  of 
information.  The  Finance  Board  also 
submitted  an  analysis  of  the  information 
collection  to  the  Office  of  Memagement 
and  Budget  (OMB)  for  review  in 
accordance  with  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995.  See 
44  U.S.C.  3507(d).  OMB  assigned  a 
control  number,  3069-0005.  and 
approved  the  information  collection 
without  conditions  with  an  expiration 
date  of  November  30,  1999.  Potential 
respondents  are  not  required  to  respond 
to  the  collection  of  information  unless 
the  regulation  collecting  the  information 
displays  a  currently  valid  control 
number  assigned  by  the  OMB.  See  id. 
3512(a).  The  final  rule  does  not 
substantively  or  materially  modify  the 
approved  information  collection.  The 
title,  description  of  need  and  use,  and 
a  description  of  the  information 
collection  requirements  in  the  final  rule 
are  discussed  in  parts  I  and  II  of  the 
SUPPl£MENTARY  INFORMATION. 

The  following  table  discloses  the 
estimated  annual  reporting  and 
recordkeeping  burden: 


The  estimated  annual  reporting 
and  recordkeeping  hour  burden 
is: 

a.  Number  of  respondents  10 

b.  Total  annual  responses 10 

Percentage     coliected     elec- 
tronically    0 

c  Total  annual  hours  requested  ..  100 

d.  Current  OMB  inventory 100 

e.  Difference  0 

The    estimated    annual    reporting 

and    recordkeeping   cost   burden 
is: 

a.  Total  annualized  capital/stait- 

up  costs  $  0 

b.  Total  annual  costs  (O&M) 0 

c.  Total     annualized     cost    re- 
quested          6,250 

d.  Current  OMB  inventory 6,250 

e.  Difference 0 

Any  comments  concerning  the 
information  collection  should  be 
submitted  to  Elaine  L.  Baker,  Executive 
Secretary,  Federal  Housing  Finance 
Board,  1777  F  Street,  N.W.,  Washington. 
D.C.  20006,  and  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  Federal 
Housing  Finance  Board,  Washington, 
D.C  20503. 


# 
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List  of  Subiects  in  12  CFR  Part  935 

Credit,  Federal  home  loan  banks. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Board  of  Directors  of 
the  Federal  Housing  Finance  Board 
hereby  amends  part  935,  chapter  DC, 
title  12  of  the  Code  of  Federal 
Regulations,  as  follows: 

PART  935— ADVANCES 

1.  The  authority  citation  for  part  935 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3). 
1422b(a)(l),  1426, 1429, 1430, 1430b,  and 
1431. 

2.  Section  935.1  is  amended  by 
revising  the  definition  of  "State  housing 
finance  agency"  to  read  as  follows: 

§935.1    Definitions. 

•        •        •        *        * 

State  housing  finance  agency  or  SHFA 
means: 

(1)  A  public  agency,  authority,  or 
publicly  sponsored  corporation  that 
serves  as  an  instrumentality  of  any  state 
or  political  subdivision  of  any  state,  and 
functions  as  a  source  of  residential 
mortgage  loan  financing  in  that  state;  or 

(2)  A  legally  established  agency, 
authority,  corporation,  or  organization 
that  serves  as  an  instrumentaUty  of  any 
Indian  tribe,  band,  group,  nation, 
community,  or  Alaska  Native  village 
recognized  by  the  United  States  or  any 
state,  and  functions  as  a  source  of 
residential  mortgage  loan  financing  for 
the  Indian  or  Alaska  Native  community. 

3.  Subpart  B  is  revised  to  read  as 
follows: 

Sut>part  B — Advances  to  Nonnwmbers 

935.20  Advances  to  the  Savings  Association 
Insurance  Fund. 

935.21  Scope. 

935.22  Nonmember  mortgagee  eligibility 
requirements. 

935.23  Nonmember  mortgagee  application 
process. 

935.24  Advances  to  nonmember 
mortgagees. 

Subpart  B — Advances  to  Nonmembers 

§935.20    Advances  to  ttM  Savings 
Association  Insurance  Fund. 

(a)  Authority.  Upon  receipt  of  a 
written  request  from  the  FDIC,  a  Bank 
may  make  advances  to  the  FDIC  for  the 
use  of  the  SavingsAssociation  Insurance 
Fund.  The  Bank  shall  provide  a  copy  of 
such  request  to  the  Board. 

(b)  Requirements.  Advances  to  the 
FDIC  for  the  use  of  the  Savings 
Association  Insurance  Fund  shall: 

(1)  Bear  a  rate  of  interest  not  less  than 
the  Bank's  marginal  cost  of  funds,  taking 


into  accoimt  the  maturities  involved 
and  reasonable  administrative  costs; 

(2)  Have  a  maturity  acceptable  to  the 
Bank: 

(3)  Be  subject  to  any  prepayment, 
commitment,  or  other  appropriate  fees 
of  the  Bank;  and 

(4)  Be  adequately  secured  by 
collateral  acceptable  to  the  Bank. 

§935.21    Scope. 

With  the  exception  of  §  935.13,  and 
except  as  otherwise  provided  in 
§  935.20  and  §  935.24,  the  reqvurements 
of  subpart  A  of  this  part  apply  to  this 
subpart. 

§  935.22    Nonmember  mortgagee  eligit>ility 
requirements. 

(a)  Authority.  Subject  to  the 
provisions  of  the  Act  and  this  subpart, 
a  Bank  may  make  advances  to  an  entity 
that  is  not  a  member  of  the  Bank  if  the 
Bank  has  certified  the  entity  as  a 
nonmember  mortgagee. 

(b)  Eligibility  requirements.  A  Bank 
may  certify  as  a  nonmember  mortgagee 
any  applicant  that  meets  the  following 
requirements: 

(1)  The  applicant  is  approved  under 
title  n  of  the  National  Housing  Act  (12 
U.S.C.  1707,  efseq.); 

(2)  The  applicant  is  a  chartered 
institution  having  succession; 

(3)  The  applicant  is  subject  to  the 
inspection  and  supervision  of  some 
governmental  agency; 

(4)  The  principal  activity  of  the 
applicant  in  the  mortgage  field  consists 
of  lending  its  own  funds;  and 

(5)  The  financial  condition  of  the 
appUcant  is  such  that  advances  may  be 
safely  made  to  it. 

(c)  Satisfaction  of  eligibility 
requirements — (1)  HUD  approval 
requirement.  An  appUcant  shall  be 
deemed  to  meet  the  requirement  in 
section  lOb(a)  of  the  Act  and  paragraph 
(b)(1)  of  this  section  that  it  be  approved 
under  title  II  of  the  National  Housing 
Act  if  it  submits  a  cxurent  HUD  Yearly 
Verification  Report  or  other 
dociunentation  issued  by  HUD  stating 
that  the  Federal  Housing  Administration 
of  HUD  has  approved  the  apphcant  as 

a  mortgagee. 

(2)  Charter  requirement.  An  applicant 
shall  be  deemed  to  meet  the 
requirement  in  section  lOb(a)  of  the  Act 
and  paragraph  (b)(2)  of  this  section  that 
it  be  a  chartered  institution  having 
succession  if  it  provides  evidence 
satisfactory  to  the  Bank,  such  as  a  copy 
of,  or  a  citation  to,  the  statutes  and/or 
regulations  under  which  the  apphcant 
was  created,  that: 

(i)  The  applicant  is  a  government 
agency;  or 

(ii)  The  applicant  is  chartered  under 
state,  federal,  local,  tribal,  or  Alaska 


Native  village  law  as  a  corporation  or 
other  entity  that  has  rights, 
characteristics,  and  powers  under 
apphcable  law  similar  to  those  granted 
a  corporation. 

(3)  Inspection  and  supervision 
requirement.  An  applicant  shall  be 
deemed  to  meet  the  inspection  and 
supervision  requirement  in  section 
lOb(a)  of  the  Act  and  paragraph  (b)(3)  of 
this  section  if  it  provides  evidence 
satisfactory  to  the  Bank,  such  as  a  copy 
of,  or  a  citation  to,  relevant  statutes  and/ 
or  regulations,  that,  pursuant  to  statute 
or  regulation,  the  appUcant  is  subject  to 
the  inspection  and  supervision  of  a 
federal,  state,  local,  tribal,  or  Alaska 
native  village  governmental  agency.  An 
appUcant  shall  be  deemed  to  meet  the 
inspection  requirement  if  there  is  a 
statutory  or  regulatory  requirement  that 
the  applicant  be  audited  or  examined 
periodically  by  a  governmental  agency 
or  by  an  external  auditor.  An  appUcant 
shall  be  deemed  to  meet  the  supervision 
requirement  if  the  governmental  agency 
has  statutory  or  regulatory  authority  to 
remove  an  appUcant 's  officers  or 
directors  for  cause  or  otherwise  exercise 
enforcement  or  administrative  control 
over  actions  of  the  appUcant.  For 
purposes  of  this  paragraph  (c)(3),  the 
term  "governmental  agency"  includes 
the  governor,  legislature,  and  any  other 
component  of  a  federal,  state,  local, 
tribal,  or  Alaska  native  viUage 
government  with  authority  to  act  for  or 
on  behalf  of  that  government. 

(4)  ^4ortgage  activity  requirement.  An 
applicant  shall  be  deemed  to  meet  the 
mortgage  activity  requirement  in  section 
lOb(a)  of  the  Act  and  paragraph  fb)(4)  of 
this  section  if  it  provides  documentary 
evidence  satisfactory  to  the  Bank,  such 
as  a  financial  statement  or  other 
financial  dociunents  that  include  the 
appUcant 's  mortgage  loan  assets  and 
their  funding  UabiUties,  that  it  lends  its 
own  funds  as  its  principal  activity  in  the 
mortgage  field.  Lending  funds  includes, 
but  is  not  Umited  to,  the  purchase  of 
whole  mortgage  loans.  In  the  case  of  a 
federal,  state,  local,  tribal,  or  Alaska 
Native  village  government  agency, 
appropriated  funds  shall  be  considered 
an  applicant's  own  funds.  An  appUcant 
shall  be  deemed  to  satisfy  this 
requirement  notwithstanding  that  the 
majority  of  its  o]>erations  are  unrelated 
to  mortgage  lending  if  its  mortgage 
activity  conforms  to  this  requirement. 
An  appUcant  that  acts  principaUy  as  a 
broker  for  others  making  mortgage 
loans,  or  whose  principal  activity  is  to 
make  mortgage  loans  for  the  account  of 
others,  does  not  meet  this  requirement. 

(5)  Financial  condition  requirement. 
An  applicant  shaU  be  deemed  to  meet 
the  fiiiancial  condition  requirement  in 
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paragraph  (b)(5)  of  this  section  if  the 
Bank  determines  that  advances  may  be 
safely  made  to  the  applicant.  The 
applicant  shall  submit  to  the  Bank 
copies  of  its  most  recent  regulatory 
audit  or  examination  report,  or  external 
audit  report,  and  any  other  documentary 
evidence,  such  as  financial  or  other 
information,  that  the  Bank  may  require 
to  make  the  determination. 

(d)  State  bousing  finance  agencies.  In 
addition  to  meeting  the  requirements  in 
paragraph  (b)  of  this  section,  any 
applicant  seeking  access  to  advances  as 
a  SHFA  pursuant  to  §  935.24(b)(2)  shall 
provide  evidence  satisfactory  to  the 
Bank,  such  as  a  copy  of.  or  a  citation  to, 
the  statutes  and/or  regulations 
describing  the  applicant's  structure  and 
responsibilities,  that  the  applicant  is  a 
state  housing  finance  agency  as  defined 
in  §935.1. 

(e)  Ineligibility.  Except  as  otherwise 
provided  in  this  subpart,  if  an  applicant 
does  not  satisfy  the  requirements  of  this 
subpart,  the  applicant  is  ineligible  to  be 
certified  as  a  nonmember  mortgagee. 

(The  OfHce  of  Management  and  Budget 
approved  Ihe  information  collection 
requirements  contained  in  this  section  and 
assigned  control  number  3069—0005  with  an 
expiration  date  of  November  30.  1999) 

§  935.23    Nonmember  mortgagee 
appttcation  process. 

(a)  Authority.  The  Banks  are 
authorized  to  approve  or  deny  all 
applications  for  certification  as  a 
nonmember  mortgagee,  subject  to  the 
requirements  of  the  Act  and  this 
subpart.  A  Bank  may  delegate  the 
authority  to  approve  applications  for 
certification  as  a  nonmember  mortgagee 
only  to  a  committee  of  the  Bank's  board 
of  directors,  the  Bank  president,  or  a 
senior  officer  who  reports  directly  to  the 
Bank  president  other  than  an  officer 
with  responsibility  for  business 
development. 

(b)  Application  requirements.  An 
applicant  for  certification  as  a 
nonmember  mortgagee  shall  submit  an 
application  that  satisfies  the 
requirements  of  the  Act  and  this  subpart 
to  the  Bank  of  the  district  in  which  the 
applicant's  principal  place  of  business, 
as  determined  in  accordance  with  part 
933  of  this  chapter,  is  located. 

(c)  Application  process — (1)  i4c/ion  on 
applications.  A  Bank  shall  approve  or 
deny  an  application  for  certification  as 

a  nonmember  mortgagee  within  60 
calendar  days  of  the  date  the  Bank 
deems  the  application  to  be  complete.  A 
Bank  shall  deem  an  application 
complete,  and  so  notify  the  applicant  in 
writing,  when  it  has  obtained  all  of  the 
information  required  by  this  subpart 
and  any  other  information  it  deems 


necessary  to  process  the  application.  If 
a  Bank  determines  during  the  review 
process  that  additional  information  is 
necessary  to  process  the  application,  the 
Bank  may  deem  the  application 
incomplete  and  stop  the  60-day  time 
period  by  providing  written  notice  to 
the  applicant.  When  the  Bank  receives 
the  additional  information,  it  shall  again 
deem  the  application  complete,  so 
notify  the  applicant  in  writing,  and 
resume  the  60-day  time  period  where  it 
stopped. 

(2)  Decision  on  applications.  The 
Bank  or  a  duly  delegated  committee  of 
the  Bank's  board  of  directors,  the  Bank 
president,  or  a  senior  officer  who 
reports  directly  to  the  Bank  president 
other  than  an  officer  with  responsibility 
for  business  development  shall  approve, 
or  the  board  of  directors  of  a  Bank  shall 
deny,  each  application  for  certification 
as  a  nonmember  mortgagee  by  a  written 
decision  resolution  stating  the  grounds 
for  the  decision.  Witbin  three  business 
days  of  a  Bank's  decision  on  an 
application,  the  Bank  shall  provide  the 
applicant  and  the  Board  with  a  copy  of 
the  Bank's  decision  resolution. 

(3)  Fi7e.  The  Bank  shall  maintain  a 
certification  file  for  each  applicant  for  at 
least  three  years  after  the  date  the  Bank 
decides  whether  to  approve  or  deny 
certification  or  the  date  the  Board 
resolves  any  appeal,  whichever  is  later. 
At  a  minimum,  the  certification  file 
shall  include  all  documents  submitted 
by  the  applicant  or  otherwise  obtained 
or  generated  by  the  Bank  concerning  the 
applicant,  all  documents  the  Bank  relied 
upon  in  making  its  determination 
regarding  certification,  including  copies 
of  statutes  and  regulations,  and  the 
decision  resolution. 

(4)  Appeals.  Within  90  calendar  days 
of  the  date  of  a  Bank's  decision  to  deny 
an  application  for  certification  as  a 
nonmember  mortgagee,  the  applicant 
may  submit  a  written  appeal  to  the 
Board  that  includes  the  Bank's  decision 
resolution  and  a  statement  of  the  basis 
for  the  appeal  with  sufficient  facts, 
information,  analysis,  and  explanation 
to  support  the  applicant's  position. 
Appeals  shall  be  sent  to  the  Federal 
Housing  Finance  Board,  1777  F  Street. 
N.W..  Washington  D.C.  20006,  with  a 
copy  to  the  Bank. 

(i)  Record  for  appeal.  Upon  receiving 
a  copy  of  an  appeal,  the  Bank  whose 
action  has  been  appealed  shall  provide 
to  the  Board  a  complete  copy  of  the 
applicant's  certification  file  maintained 
by  the  Bank  under  paragraph  (c)(3)  of 
this  section.  Until  the  Board  resolves  the 
appeal,  the  Bank  shall  promptly  provide 
to  the  Board  any  relevant  new  materials 
it  receives.  The  Board  may  request 
additional  information  or  further 


supporting  arguments  from  the 
applicant,  the  Bank,  or  any  other  party 
that  the  Board  deems  appropriate, 
(ii)  Deciding  appeals.  Within  90 
calendar  days  of  the  date  an  applicant 
files  an  appeal  with  the  Board,  the 
Board  shall  consider  the  record  for 
appeal  described  in  paragraph  (c)(4)(i) 
of  this  section  and  resolve  the  appeal 
based  on  the  requirements  of  the  Act 
and  this  subpart. 

(The  Office  of  Management  and  Budget 
approved  the  information  collection 
requirements  contained  in  this  section  and 
assigned  control  number  3069-0005  with  an 
expiration  date  of  November  30, 1999) 

§  935  24    Advances  to  nonmemt>er 
mortgagees. 

(a)  Authority.  Subject  to  the 
provisions  of  the  Act  and  this  subpart, 
a  Bank  may  make  advances  only  to  a 
nonmember  mortgagee  whose  principal 
place  of  business,  as  determined  in 
accordance  with  part  933  of  this 
chapter,  is  located  in  the  Bank's  district. 

(b]  Collateral  requirements — (1) 
Advances  to  nonmember  mortgagees.  A 
Bank  may  make  an  advance  to  any 
nonmember  mortgagee  upon  the 
security  of  the  following  collateral: 

(i)  Mortgage  loans  insured  by  the 
Federal  Housing  Administration  of  HUD 
under  title  II  of  the  National  Housing 
Act;  or 

(ii)  Securities  representing  a  whole 
interest  in  the  principal  and  interest 
payments  due  on  a  pool  of  mortgage 
loans  insured  by  the  Federal  Housing 
Administration  of  HUD  under  title  II  of 
the  National  Housing  Act.  A  Bank  may 
only  accept  as  collateral  the  securities 
described  in  this  paragraph  (b)(l)(ii)  if 
the  nonmember  mortgagee  provides 
evidence  that  such  securities  are  backed 
solely  by  mortgages  of  the  type 
described  in  paragraph  (b)(l)(i)  of  this 
section. 

(2)  Certain  advances  to  SHFAs.  (i)  In 
addition  to  the  collateral  described  in 
paragraph  (b)(1)  of  this  section,  a  Bank 
may  make  an  advance  to  a  nonmember 
mortgagee  that  has  satisfied  the 
requirements  of  §  935.22(d)  for  the 
purpose  of  facilitating  residential  or 
commercial  mortgage  lending  that 
benefits  individuals  or  families  meeting 
the  income  requirements  in  section 
142(d)  or  143(0  of  the  Internal  Revenue 
Code  (26  U.S.C.  142(d)  or  143(f))  upon 
the  security  of  the  following  collateral: 

(A)  The  collateral  described  in 
§935.9(a)(l)or(2). 

(B)  The  collateral  described  in 

§  935.9(a)(3).  Solely  for  the  purpose  of 
facilitating  acceptance  of  such 
collateral,  a  Bank  may  establish  a  cash 
collateral  account  for  a  nonmember 
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mortgagee  that  has  satisfied  the 
requirements  of  §  935.22(d). 

(C)  The  real  estate  related  collateral 
described  in  §  935.9(a)(4),  provided  that 
such  collateral  is  comprised  of  mortgage 
loans  on  one-to-four  family  or 
multifamily  residential  property  and  the 
acceptance  of  such  collateral  will  not 
increase  the  total  amount  of  advances 
outstanding  to  the  SHFA  secured  by 
such  collateral  beyond  30  percent  of  its 
GAAP  capital,  as  computed  by  the  Bank. 

(ii)  Prior  to  making  an  advance 
pursuant  to  this  paragraph  (b)(2),  a  Bank 
shall  obtain  a  written  certification  from 
the  nonmember  mortgagee  that  it  shall 
use  the  proceeds  of  the  advance  for  the 
purposes  described  in  paragraph 
(b)(2)(i)  of  this  section. 

(c)  Terms  and  conditions — (1) 
General.  Subject  to  the  provisions  of 
this  paragraph  (c),  a  Bank,  in  its 
discretion,  shall  determine  whether,  and 
on  what  terms,  it  will  make  advances  to 
a  noimiember  mortgagee. 

(2)  Advance  pricing,  (i)  A  Bank  shall 
price  advances  to  noiunember 
mortgagees  in  accordance  with  the 
requirements  for  pricing  advances  to 
members  set  forth  in  §  935.6(b). 
Wherever  the  term  "member"  appears 
in  §  935.6(b),  the  term  shall  be 
construed  also  to  mean  "nonmember 
mortgagee." 

(ii)  A  Bank  shall  apply  the  pricing 
criteria  identified  in  §  936.5(b)(2) 
equally  to  all  of  its  member  and 
noiunember  mortgagee  borrowers. 

(3)  Limit  on  advances.  The  principal 
amount  of  any  advance  made  to  a 
noiunember  mortgagee  may  not  exceed 
90  percent  of  the  unpaid  principal  of  the 
mortgage  loans  or  seciuities  pledged  as 
security  for  the  advance.  This  limit  does 
not  apply  to  an  advance  made  to  a 
nonmember  mortgagee  under  paragraph 
(b)(2)  of  this  section. 

(d)  Transaction  accounts.  Solely  for 
the  purpose  of  facilitating  the  making  of 
advances  to  a  nonmember  mortgagee,  a 
Bank  may  establish  a  transaction 
account  for  each  nonmember  mortgagee. 

(e)  Loss  of  eliffbility—il)  Notification 
of  status  changes.  A  Bank  shall  require 
a  noiunember  mortgagee  that  appUes  for 
an  advance  to  agree  in  writing  that  it 
will  promptly  inform  the  Bank  of  any 
change  in  its  status  as  a  nonmember 
mortgagee. 

(2)  Verification  of  eligibility.  A  Bank 
may,  from  time  to  time,  require  a 
nonmember  mortgagee  to  provide 
evidence  that  it  continues  to  satisfy  all 
of  the  ehgibility  requirements  of  the  Act 
and  this  subpart. 

(3)  Loss  of  eligibility.  A  Bank  shall  not 
extend  a  new  advance  or  renew  an 
existing  advance  to  a  nonmember 
mortgagee  that  no  longer  meets  the 


eUgibiUty  requirements  of  the  Act  and 
this  subpart  until  the  entity  has 
provided  evidence  satisfactory  to  the 
Bank  that  it  is  in  compUance  with  such 
requirements. 

(The  Office  of  Management  and  Budget 
approved  the  information  collection 
requirements  contained  in  this  section  and 
assigned  control  number  3069-0005  with  an 
expiration  date  of  November  30, 1999) 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 

Dated:  February  19, 1997. 
Bruce  A.  Morrison, 
Chairperson. 

(FR  Doc.  97-6260  Filed  3-13-97;  8:45  am) 
BILLMO  CODE  672S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14CFRPart39 

pocket  No.  9e-Niyi-117^D;  Amendment 
39-9964;  AD  97-06-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Domier 
Model  328-100  Series  Airplanes 
Equipped  With  Bums  Aerospace 
Corporation  Passenger  Seats 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Domier  Model 
328-100  series  airplanes,  that  requires 
modification  of  the  restraining  systems 
of  certain  passenger  seats  by  replacing 
anchor  point  fasteners  with  fasteners 
that  are  able  to  withstand  required  16g 
load  conditions.  This  amendment  is 
prompted  by  a  report  indicating  that  the 
restraining  systems  on  these  seats  failed 
to  meet  16g  test  load  requirements 
during  dynamic  testing.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  fasteners  from  failing,  which 
could  result  in  release  of  the  seat 
restraint  and  consequent  injury  to 
passengers. 
DATES:  Effective  April  18, 1997. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  18, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Domier  Luftfahrt  GmbH,  P.O.  Box 
1103,  D-82230  Wessling.  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 


Docket,  1601  Lind  Avenue,  SW., 
Rent  on,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2796;  fax  (206)  227-1149. 
SUPPl^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  IAD) 
that  is  applicable  to  certain  Domier 
Model  328-100  series  airplanes  was 
pubhshed  in  the  Federal  Register  on 
December  13, 1996  (61  FR  65494).  That 
action  proposed  to  require  removal  of 
the  anchor  point  fasteners  on  Bums 
Aerospace  Corporation  commuter  seat 
models  JB6.8-1-22  and  IB6.8-2-42 
passenger  seats.  It  propo&ed  replacing 
the  fasteners  with  new  ones  which  will 
ensure  that  the  restraining  system  for 
these  seats  is  able  to  withstand  the 
required  16g  test  load  conditions. 

uiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  pubUc. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  36  Domier 
Model  328-100  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  v\rill  take  approximately  1  work  hour 
per  seat  to  accompUsh  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hoiu'.  There  are 
normally  30  seats  per  airplane.  Required 
parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figiues,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $64,800,  or  $1,800  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
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levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
IDocket  at  the  location  provided  under 
the  caption  AOCRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  thu 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antboritjr:  49  U.S.C.  106(g).  40113.  44701. 

S  39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-06-07  Domier:  Amendment  39-9964. 
Docket  96-NM-117-AD. 

Applicability:  Model  32S-100  series 
airplanes  equipped  with  Bums  Aerospace 
Corporation  commuter  seat  models  JB6.8-1- 
22  and  JB6.6-2-42  passenger  seats; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operctor  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  bilure  of  the  anchor  point 
{asteners  on  the  seat  restraining  systems, 
which  could  result  in  release  of  the  seat 
restraint  and  consequent  injury  to 
passengers,  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  replace  each  anchor  point  fastener 
on  the  restraining  system  of  each  seat  with 

a  fastener  of  improved  design,  in  accordance 
with  Domier  Service  Bulletin  SB-328-25- 
114,  dated  July  10.  1995. 

Note  2:  The  Domier  service  bulletin 
references  Bums  Aerospace  Q>rporation 
Service  Bulletin  SB-25-20-989.  Revision  B. 
dated  June  14,  1995,  as  an  additional  source 
of  procedural  service  information  for 
replacement  of  the  anchor  point  fasteners. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  replacement  shall  he  done  in 
accordance  with  Domier  Service  Bulletin 
SB-328-25-114,  dated  July  10,  1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Domier 
Luftbhit  GmbH,  P.O.  Box  1103,  D-82230 
Wessling,  Germany.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  land  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
April  18. 1997. 

Issued  in  Renton.  Washington,  on  March  6, 
1997. 

Neil  D.  Sdulekamp, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  97-6262  Filed  3-13-97;  8:45  ami 

BIUJNO  CODE  4«10-1)-U 


14  CFR  Part  71 

[Airspace  Docket  No.  9fr-ASW-20) 

Revision  of  Class  E  Airspace;  Gallup, 
NM 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  extending  upward  from  700 
feet  above  ground  level  (AGL)  at  Gallup, 
NM.  The  development  of  a  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (RWY)  24  at  Gallup 
Municipal  Airport  has  made  this  action 
necessary.  This  action  is  intended  to 
provide  adequate  Class  E  airspace  to 
contain  instnunent  flight  rule  (IFR) 
operations  for  aircraft  executing  the  GPS 
SIAP  to  RWY  24  at  Gallup  Municipal 
Airport,  Gallup,  NM. 
EFFECTIVE  DATE:  0901  UTC.  May  22. 
1997. 

FOn  FURTHER  INFORMATKM  CONTACT: 
Donald  ).  Day,  Operations  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  22, 1996,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Gallup,  NM,  was 
published  in  the  Federal  Register  (61 
FR  59383).  A  GPS  SIAP  to  RWY  24 
developed  for  Gallup  Municipal 
Airport,  Gallup  NM,  requires  the 
revision  of  the  Class  E  airspace  at  this 
airport.  The  proposal  was  to  revise  the 
controlled  airspace  extending  upward 
from  700  feet  AGL  to  contain  IFR 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transitioning  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  tiiis  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datiun  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
bom  700  feet  or  more  AGL  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4,  1996, 
and  eftective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
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listed  in  this  docimient  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
located  at  Gallup  Miuiidpal  Airport, 
Gallup,  NM,  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the  GPS 
SL\P  to  RWY  24. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11035;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiect  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

AUTHOIVTY:  49  U.S.C.  40103.  40113.  40120; 
E.O.  10854;  24  FR  9565.  3  CFR.  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

f7l.l    [Amandedl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4, 1996,  and 
effective  September  16, 1996,  is 
amended  as  follows: 

Paragraph  6005    Class  E  Airspace  areas 
extending  upward  ftom  700  feet  or  more 
above  the  surface  of  the  earth. 
•         •         •         •         • 

ASW  NM  E5  GaUup,  NM  (Revisedl 

Gallup  Municipal  Airport,  NM 

(Lat  35»30'4O"N.,  long  108"'47'22"W.) 

Gallup  VORTAC 

(Lat  35"'28'34"N.,  long  108"52'21"W.) 

Gallup  ILS  Localizer 


(Lat  35''30'53"N.,  long  108''46'28"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  Gallup  Municipal  Airport  and 
within  1.9  miles  each  side  of  the  Gallup  ILS 
Localizer  southwest  course  extending  from 
the  6.7-mile  radius  to  12.6  miles  southwest 
of  the  airport  and  within  2  miles  each  side 
of  the  074°  bearing  from  the  airport  extending 
from  the  6.7-mile  radius  to  9.1  miles  east  of 
the  airport  and  within  1.3  miles  each  side  of 
the  242"  radial  of  the  Gallup  VORTAC 
extending  from  the  6.7-mile  radius  to  11.5 
miles  southwest  of  the  airpmrt  and  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  within  an  area  bounded  by 
a  line  beginning  at  lat  35''47'30"N,  long 
108''34'02"W;  to  lat  35°26'50"N,  long 
108''34'02"W;  to  lat  35''13'15"N.  long 
109''06'02"W'  to  lat  35°20'25"N.  long 
109°10'42"W;  to  lat  35''52'00"N.  long 
108''47'02"W;  to  point  of  beginning 
excluding  that  airspace  within  the  New 
Mexico.  NM,  Class  E  airspace  area. 
***** 

Issued  in  Fort  Worth,  TX,  on  March  7, 
1997. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region.  ' 

[FR  Doc.  97-6529  Filed  3-13-97;  8:45  am] 
BH.L1NG  CODE  4910-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AAninistration 

21  CFR  Parts  200, 250,  and  310 

[Doclcet  No.  96N-0183] 

RIN  0910-AA53 

Consolidation  of  Drug  Regulations 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  consolidating  a 
list  of  drugs,  previously  determined  by 
rulemaking  to  be  new  drugs,  into  one 
section.  This  document  also  removes 
the  sections  now  providing  for  these 
drugs,  except  for  certain  injfonnation  in 
the  regulations  that  FDA  considers  to  be 
necessary.  This  action,  which  will  make 
the  regulations  more  concise  and 
efficient,  is  being  taken  in  response  to 
the  President's  regulatory  reinvention 
initiative  (REGO). 
EFFECTIVE  DATE:  April  14,  1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mary  E.  Catchings,  Food  and  Drug 
Administration,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  7500 
Standish  PI.,  Rockville,  MD  20855,  301- 
594-2041. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

On  March  4, 1995,  President  Qinton 
issued  a  memorandum  titled 
"Regulatory  Reinvention  Initiative," 
which  directed  all  Federal  agencies  to 
conduct  a  page-by-page  review  of  their 
existing  regulations  and  to  "eliminate  or 
revise  those  that  are  outdated  or 
otherwise  in  need  of  reform."  As  a 
result  of  that  review  and  as  part  of  its 
response  to  the  President's  directive, 
FDA  published  a  document  in  the 
Federal  Register  of  June  11,  1996  (61  FR 
29502),  proposing  to  amend  those  parts 
of  its  drug  regulations  codified  in  parts 
200,  250,  and  310  (21  CFR  parts  200, 
250,  and  310),  regarding  certain  drugs 
determined  by  rulemaking  to  be  new 
drugs. 

FDA  proposed  the  following:  (1)  To 
revise  §  310.502  to  consolidate  into  one 
section  a  list  of  drugs  (now  codified  in 
parts  200,  250,  and  310)  that  have  been 
determined  by  rulemaking  procedures 
to  be  new  drugs  requiring  approved  new 
drug  applications,  and  (2)  to  remove 
those  sections  in  parts  200,  250,  and  310 
now  providing  for  those  drugs,  except 
for  certain  information  in  §  310.509  that 
FDA  considers  to  be  necessary.  The 
agency  received  no  comments  in 
response  to  the  proposal  to  amend  or 
remove  these  regulations. 

n.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  r\ile  is  not 
a.  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  Commissioner  of  Food  and 
Drugs  certifies  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 
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in.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  reqiiired. 

List  of  Sul^ects 

21  CFR  Part  200 

Drugs,  Prescription  drugs. 
21  CFR  Part  250 

Ehugs. 
21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs.  21  CFR  parts  200,  250.  and 
310  are  amended  as  follows: 

PART  200— GENERAL 

1.  The  authority  citation  for  21  CFR 
part  200  continues  to  read  as  follows: 

Authoritj:  Sees.  201.  301,  501,  502,  503, 
505.  506,  507,  508,  515,  701,  704,  705  of  tlie 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321.  331,  351.  352,  353,  355.  356.  357, 
358,  360e,  371,  374,  375). 

Subparts    [Ramovad] 

2.  Subpart  B,  consisting  of  §§  200.30 
and  200.31  is  removed  and  reserved. 

PART  250— SPEQAL  REQUIREMENTS 
FOR  SPEanC  HUMAN  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  250  continues  to  read  as  follows: 

Aathorit3r.  Sees.  201,  306.  402.  502,  503. 
505.  601(a),  602(a)  and  (c),  701,  705(b)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  336,  342,  352,  353.  355.  361(a). 
362(a)  and  (c).  371. 375(b)). 

f2S0.10    [Ramovad] 

4.  Section  250.10  Oral  prenatal  drugs 
containing  fluorides  intended  for 
human  use  is  removed. 

f2S0.103    [Ramovad] 

5.  Section  250.103  Thorium  dioxide 
for  drug  use  is  removed. 

§250.106    [Ramovad] 

6.  Section  250.106  Cobalt 
preparations  intended  for  use  by  man  is 
removed. 


PART  310-NEW  DRUGS 

7.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Aothority:  Sees.  201.  301.  501.  502.  503. 
505.  506.  507.  512-516.  520.  601(a).  701.  704. 
705.  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  331,  351.  352. 
353.  355.  356.  357.  360b-360f.  360).  361(a). 
371.  374.  375.  379e);  sees.  215.  301.  302(a). 
351.  354-360F  of  the  Public  Health  Service 
Act  (42  U.S.C.  216.  241.  242(a).  262.  263b- 
263n). 

8.  Section  310.502  is  revised  to  read 
as  follows: 

S  310.502    Carton  drugs  accorded  naw 
drug  status  tttrough  rulemaking 
procaduras. 

(a)  The  drugs  listed  in  this  paragraph 
(a)  have  been  determined  by  rulemaking 
procedures  to  be  new  drugs  within  the 
meaning  of  section  201  (p)  of  the  act. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  an  approved  new  drug 
application  under  section  505  of  the  act 
and  part  314  of  this  chapter  is  required 
for  marketing  the  following  drugs: 

(1)  Aerosol  drug  products  for  human 
use  containing  1.1.1-trichloroethane. 

(2)  Aerosol  drug  products  containing 
zirconium. 

(3)  Amphetamines  (amphetamine, 
dextroamphetamine,  and  their  salts,  and 
levamfetamine  and  its  salts)  for  human 
use. 

(4)  Camphorated  oil  drug  products. 

(5)  Certain  balogenated  salicylanilides 
(tribromsalan  (TBS,  3,4'.5- 
tribromosalicylanilide),  dibromsalan 
(DBS,  4'.  5-dibromosalicylanilide). 
metabromsalan  (MBS,  3.  5- 
dibromosalicylanilide),  and  3.3'.  4.5'- 
tetrachlorosalicylanilide  (TC-SA))  as  an 
ingredient  in  drug  products. 

(6)  Chloroform  used  as  an  ingredient 
(active  or  inactive)  in  drug  products. 

(7)  Cobalt  preparations  intended  for 
use  by  man. 

(8)  Intrauterine  devices  for  human  use 
for  the  purpose  of  contraception  that 
incorporate  heavy  metals,  drugs,  or 
other  active  substances. 

(9)  Oral  prenatal  drugs  containing 
fluorides  intended  for  hiunan  use. 

(10)  Parenteral  drug  products  in 
plastic  containers. 

(11)  Sterilization  of  drugs  by 
irradiation. 

(12)  Sweet  spirits  of  nitre  drug 
products. 

(13)  Thorium  dioxide  for  drug  use. 

(14)  Timed  release  dosage  forms. 

(15)  Vinyl  chloride  as  an  ingredient, 
including  propellent,  in  aerosol  drug 
products. 

(b)  Any  drug  listed  in  paragraph  (a)  of 
this  section,  when  composed  wholly  or 
partiy  of  any  antibiotic  drug,  must  be 


certified  under  section  507  of  the  act  or 
exempted  firom  certification  under 
section  507  of  the  act  for  marketing. 

$310,504    [Ramovad] 

9.  Section  310.504  Amphetamines 
(amphetamine,  dextroamphetamine, 
and  their  salts  and  levamfetamine  and 
its  salts)  for  human  use  ia  removed. 

§310.506    [Removed] 

10.  Section  310.506  Use  of  vinyl 
chloride  as  an  ingredient,  including 
propellant.  of  aerosol  drug  products  is 
removed. 

§310.507    [Ramovad] 

11.  Section  310.507  Aerosol  drug 
products  for  human  use  containing 
1,1,1-trichloroethane  is  removed. 

§310.508    [Ramovad] 

12.  Section  310.508  Use  of  certain 
halogenated  salicylanilides  as  an 
inactive  ingredient  in  drug  products  is 
removed. 

13.  Section  310.509  is  revised  to  read 
as  follows: 

§  31 0.509    Parenteral  drug  products  in 
plastic  containars. 

(a)  Any  parenteral  drug  product 
packaged  in  a  plastic  immediate 
container  is  not  generally  recognized  as 
safe  and  effective,  is  a  new  drug  within 
the  meaning  of  section  201  (p)  of  the  act, 
and  requires  an  approved  new  drug 
application  as  a  condition  for  marketing. 
An  "Investigational  New  Drug 
Application"  set  forth  in  part  312  of  this 
chapter  is  required  for  clinical 
investigations  designed  to  obtain 
evidence  of  safety  and  effectiveness. 

(b)  As  used  in  this  section,  the  term 
"large  volume  parenteral  drug  product" 
means  a  terminally  sterilized  aqueous 
drug  product  packaged  in  a  single-dose 
container  with  a  capacity  of  100 
milliliters  or  more  and  intended  to  be 
administered  or  used  intravenously  in  a 
human. 

(c)  Until  the  results  of  compatibility 
studies  are  evaluated,  a  large  volume 
parenteral  drug  product  for  intravenous 
use  in  humans  that  is  packaged  in  a 
plastic  immediate  container  on  or  after 
April  16, 1979,  is  misbkanded  unless  its 
labeling  contains  a  warning  that 
includes  the  following  information: 

(1)  A  statement  that  additives  may  be 
incompatible. 

(2)  A  statement  that,  if  additive  drugs 
are  introduced  into  the  parenteral 
system,  aseptic  techniques  should  be 
used  and  the  solution  should  be 
thoroughly  mixed. 
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(3)  A  statement  that  a  solution 
containing  an  additive  drug  should  not 
be  stored. 

(d)  This  section  does  not  apply  to  a 
biological  product  licensed  undier  the 
Public  Health  Service  Act  of  July  1, 
1944  (42  U.S.C.  201). 

§310.510    [Removed] 

14.  Section  310.510  Use  of  aerosol 
drug  products  containing  zirconium  is 
removed. 

§310.513    [Removed] 

15.  Section  310.513  Chloroform,  use 
as  an  ingredient  (active  or  inactive)  in 
driig  products  is  removed. 

§310.525    [Removed] 

16.  Section  310.525  Sweet  spirits  of 
nitre  drug  products  is  removed. 

§310.526    [Removed] 

17.  Section  310.526  Camphorated  oil 
drug  products  is  removed. 

Dated:  March  7, 1997. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doe.  97-6411  Filed  3-13-97;  8:45  am] 

BIUMG  COCE  4iaO-01-F 


21  CFR  Pan  520 

Oral  Dosage  Forni  New  Animal  Drugs; 
Lufenuron  Tablet 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Ciba- 
Geigy  AJiimal  Health,  Ciba-Geigy  Corp. 
The  supplemental  NADA  provides  for 
oral  administration  of  lufenuron  tablets 
at  a  minimum  dose  of  30  milligrams  per 
kilogram  (mg/kg)  for  the  control  of  flea 
populations  on  cats. 
EFFECTIVE  DATE:  March  14,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  K.  Larkins.  Center  for  Veterinary 
Medicine  (HFV-112).  Food  and  Drug 
Administration.  7500  Standish  Pi., 
Rockville,  MD  20855,  301-594-0614. 
SUPPLEMENTARY  INFORMATION:  Ciba- 
Geigy  Animal  Health.  Ciba-Geigy  Corp., 
P.O.  Box  18300,  Greensboro,  NC  27419- 
8300,  filed  supplemental  NADA  141- 
035,  which  provides  for  oral 
administration  of  Program®  (lufenuron) 
tablets  to  cats  6  weeks  of  age  or  older. 
The  drug  is  approved  in  90-  or  204.9-mg 


tablets,  given  once  a  month,  direcUy  or 
broken  and  mixed  into  wet  food,  fc^the 
control  of  flea  populations.  Lufenuron 
has  no  deleterious  effect  on  adult  fleas 
but  it  prevents  most  flea  eggs  from 
hatching  or  maturing  into  adults.  The 
supplemental  NADA  is  approved  as  of 
January  23,  1997,  and  the  regvdations 
are  amended  in  21  CFR  520.1288  by 
revising  the  heading  for  paragraph  (c) 
and  by  adding  new  paragraph  (d)  to 
reflect  the  approval.  The  basis  for 
approval  is  disctissed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b{c)(2)(F)(iii)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning  January 
23,  1997,  because  the  application 
contains  substantial  evidence  of 
effectiveness  of  the  drug  involved, 
studies  of  animal  safety  or.  in  the  case 
of  food-producing  animals,  hiunan  food 
safety  studies  (other  than 
bioequivalence  or  residue  studies) 
required  for  approval  and  conducted  or 
sponsored  by  the  applicanL 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(iii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

2.  Section  520.1288  is  amended  by 
revising  the  heading  for  paragraph  (c) 
and  by  adding  new  paragraph  (d)  to  read 
as  follows: 


§520.1288    Lufanuipn  tablais. 

(c)  Conditions  of  use  in  dogs — 

•        •        *        *        • 

(d)  Conditions  of  use  in  cats — (1) 
Amount.  90-milligram  tablet  for  cats  up 
to  6  poimds  of  body  weight,  204.9- 
milligram  tablet  for  cats  7  to  15  pounds, 
a  combination  of  tablets  for  cats  over  15 
pounds  (a  minimum  of  13.6  milligrams 
per  pound  (30  milligrams  per 
kilogram)). 

(2)  Indications  for  use.  For  control  of 
flea  populations. 

(3)  Limitations.  For  oral  use  in  cats  6 
weeks  of  age  or  older,  once  a  month, 
directly  or  broken  and  mixed  into  wet 
food.  Administer  in  conjunction  with  a 
full  meal  to  ensure  adequate  absorption. 
Treat  all  cats  in  the  household  to  ensure 
maximum  benefits.  Because  the  drug 
has  no  affect  on  adult  fleas,  the 
concurrent  use  of  insecticides  that  kill 
adults  may  be  necessary  depending  on 
the  severity  of  the  infestation. 

Dated:  February  11,  1997. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-6412  Filed  3-13-97;  8:45  am) 
BflJJNG  CODE  4iaO-01-F 


21  CFR  Parts  556  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Chlortetracycline  and 
Tiamulln 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Fermenta 
Animal  Health  Co.  The  NADA  provides 
for  the  use  of  separately  approved  Type 
A  medicated  articles  contaiaing 
chlortetracycline  and  tiamulin  in 
making  Type  C  combination  medicated 
feed.  The  feed  is  used  in  swine  for 
treatment  of  bacterial  enteritis  and 
bacterial  pneumonia  and  for  control  of 
swine  dysentery.  The  regulations  are 
also  amended  to  increase  the  tolerance 
for  tiamulin  residue  in  swine  liver. 
EFFECTIVE  DATE:  March  14.  1997 
FOR  FURTHER  MFORMATKM  CONTACT: 
George  K.  Haibel,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1644. 
SUPPLBiBfTARY  INFORMATION:  Fermenta 
Animal  Health  Co.,  10150  North 
Executive  Hills  Blvd.,  Kansas  Qty,  MO 
64153-2314,  filed  NADA  141-011. 
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which  provides  for  using  separately 
approved  Type  A  medicated  articles 
containing  chlortetracycline  calcium 
complex  equivalent  to  50  to  100  grams 
per  pound  (g/lb)  of  chlortetracycline 
hydrochloride  (CTC  HCl)  and  5  or  10  g/ 
lb  of  tiamulin  in  making  a  Type  C 
medicated  swine  feed.  The  feed 
contains  a  specific  level  of  each  animal 
drug  as  follows:  Chlortetracycline 
calcium  complex  equivalent  to 
approximately  400  g  of  CTC  HCl  per  ton 
(g/t),  varying  with  body  weight  and  feed 
consumption  to  provide  10  milligrams 
of  chlortetracycline/lb  of  body  weight 
daily,  and  tiamulin  (as  tiamulin 
hydrogen  fumarate)  35  g/t.  The  feed  is 
indicated  for  use  in  swine  for  treatment 
of  swine  bacterial  enteritis  and  bacterial 
pneumonia  caused  by  certain  bacteria 
susceptible  to  CTC  and  for  control  of 
swine  dysentery  caused  by  certain 
bacteria  susceptible  to  tiamulin.  The 
NADA  is  approved  as  of  August  20, 
1996,  and  the  regulations  are  amended 
in  §§  558.128  and  558.600  (21  CFR 
558.128  and  558.600)  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

These  are  new  animal  drugs  used  in 
Type  A  medicated  articles  to  make  Type 
B  and  C  medicated  feeds. 
Chlortetracycline  and  tiamulin  are 
Category  I  drugs,  which  as  provided  in 
21  CFR  558.4,  do  not  require  a  licensed 
feed  mill  for  making  a  Type  B  or  C 
medicated  feed  from  a  Type  A 
medicated  article.  Therefore,  a  licensed 
feed  mill  is  not  required  for  making  a 
Type  B  or  C  medicated  feed  containing 
chlortetracycline  in  combination  with 
tiamulin  as  in  the  approved  subject 
NADA  and  in  amended  §  558.600. 

Additionally,  the  safe  concentrations 
and  tolerances  for  tiamulin  and 
chlortetracycline  have  been  revised 
based  on  the  new  food  consumption 
factors  described  in  FDA's  document 
entitled  "GeneiBl  Principles  for 
Evaluating  the  Safety  of  Compounds 
Used  in  Food-Producing  Animals"  (59 
FR  37499,  July  22, 1994).  The  revised 
tolerances  for  chlortetracycline  were 
published  in  the  Federal  Register  of 
December  23,  1996.  The  revised  safe 
concentrations  for  total  residues  of 
tiamulin  in  edible  swine  tissues  are  5 
parts  per  million  (ppm)  in  muscle,  15 
ppm  in  liver,  and  30  ppm  in  kidney  and 
£at.  These  new  safe  concentrations  for 
tiamulin  residues  in  edible  tissues 
correspond  to  a  revised  tolerance  for 
tiamulin  of  0.6  ppm  for  6-alpha- 
hydroxymutilin  (marker  compound)  in 
svirine  liver  (target  tissue).  Accordingly, 
21  CFR  556.738  is  revised  to  increase 
the  tolerance  for  the  marker  compound 
from  0.4  to  0.6  ppm. 


The  sponsor  has  demonstrated  via 
resi^lie  depletion  studies,  using 
approved  regulatory  methods,  that  the 
depletion  characteristics  of  the  marker 
residues  for  each  drug  in  the 
combination  are  not  significantly 
modified  and  that  the  existing 
regulatory  method  for  each  drug  in  the 
combination  is  not  interfered  with  by 
residues  of  the  other  drug.  Therefore, 
the  Center  for  Veterinary  Medicine 
(CVM)  concludes  that  the  composition 
of  each  drug's  residue  is  unchanged 
while  in  the  combination.  Accordingly, 
CVM  is'festablishing  a  pre-slaughter 
withdrawal  period  of  2  days  for  use  of 
this  combination. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 

20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)),  this 
approval  qualifies  for  a  3-year  period  of 
marketing  exclusivity  beginning  on 
August  20, 1996,  because  new  clinical 
or  field  investigations  (other  than 
bioequivalence  or  residue  studies),  or 
human  food  safety  studies  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  were 
conducted  or  sponsored  by  the 
applicant. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(ii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  enviromnent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Sulqects 

21  CFR  Part  556 
Animal  drugs,  Foods. 

21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  556  and  558  are  amended  as 
follows: 


PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

1.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  Sees.  402.  512,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  342,  360b,  371). 

2.  Section  556.738  is  revised  to  read 
as  follows: 

§556.738    Tiamulin. 

A  tolerance  of  0.6  part  per  million  is 
established  for  8-a/p/ia-hydroxymutilin 
(marker  compound)  in  liver  (target 
tissue)  of  swine. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b,  371). 

4.  Section  558.128  is  amended  by 
adding  new  paragraph <(c)(3)(xiii)  to  read 
as  follows: 

1558.128    Chlortetracycline. 

•        »        *        •        • 

(c)*   *  * 
(3)*   *   * 

(xiii)  Tiamulin  in  accordance  with 
§558.600. 

5.  Section  558.600  is  amended  by 
adding  new  paragraph  (c)(4)  to  read  as 
follows: 

§558.600    Tiamulin. 

***** 

(c)*  •  • 

(4)  Amount  per  ton.  35  grams  of 
tiamulin  (as  tiamulin  hydrogen 
fumarate),  plus  the  equivalent  of 
approximately  400  grams  of 
chlortetracycline  hydrochloride  varying 
with  body  weight  and  feed  consumption 
to  provide  10  milligrams  of 
chlortetracycline  per  poimd  of  body 
weight  daily. 

(i)  Indications  for  use.  Treatment  of 
swine  bacterial  enteritis  caused  by 
Escherichia  coli  and  Salmonella 
choleraesuis  and  bacterial  pneumonia 
caused  by  Pasteurella  multocida 
susceptible  to  chlortetracycline,  and 
control  of  swine  dysentery  associated 
with  Serpulina  (Treponema) 
hyodysenteriae  susceptible  to  tiamulin. 

(ii)  Limitations.  Feed  continuously  as 
sole  ration  for  14  days.  Not  for  use  in 
swine  weighing  over  250  pounds.  Use  as 
only  source  of  chlortetracycline  and 
tiamulin.  Swine  being  treated  with 
tiamulin  should  not  have  access  to  feeds 
containing  polyether  ionophores  (e.g.. 
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monensin,  salinomycin,  narasin, 
semduramicin,  and  lasalocid)  as  adverse 
reactions  may  occur.  If  signs  of  toxicity 
occur,  discontiiuie  use.  Withdraw  2 
days  before  slaughter.  As 
chlortetracycline  calcium  complex. 
Type  A  medicated  articles  containing 
the  equivalent  of  50  to  100  grams  per 
pound  of  chlortetracycline 
hydrochloride  provided  by  000004  and 
046573  in  §  510.600(c)  of  tiiis  chapter. 

Dated:  February  6, 1997. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-6476  Filed  3-13-97;  8:45  am] 

BILUNG  CODE  4160-01-F 


21  CFR  Part  812 
[Docket  No.  92N-0308] 

Investigational  Device  Exemptions; 
Disqualification  of  Clinical 
Investigators 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
medical  device  regulations  to  include 
provisions  for  the  disqualification  of 
clinical  investigators.  These  amended 
regulations  parallel,  with  minor 
exceptions,  the  regulations  for 
disqualification  of  clinical  investigators 
of  drugs,  biologies,  and  animal  drugs. 
The  agency  is  finalizing  this  regulation 
to  further  implement  its  plan  for 
consistent  bioresearch  monitoring 
procedures  for  all  products  regulated  by 
FDA  and  to  improve  the  remedies 
available  to  deal  with  clinical 
investigators  who  violate  the  law.  This 
action  is  being  taken  under  the  Medical 
Device  Amendments  of  1976. 

DATES:  Effective  May  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  T.  AUnutt,  Center  for  Devices 
and  Radiological  Health  (HFZ-310), 
Food  and  Drug  Administration,  2094 
Gaither  Rd.,  Rockville,  MD  20850,  301- 
594-4718. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

FDA  has  long  intended  to  have 
clinical  investigator  disqualification 
procedures  available  for  medical  device 
investigations.  Although  the 
investigational  device  exemption  (IDE) 
regulation  part  812  (21  CFR  part  812) 
allows  FDA  to  initiate  regulatory  action 
against  a  study  sponsor  due  to  a 
noncompliant  investigator,  such  as 
terminating  the  sponsor's  IDE  or 
imposing  additional  restrictions  under 


the  IDE,  the  IDE  regulation  did  not 
expressly  provide  for  clinical 
investigator  disqualification.  The 
proposed  IDE  regulation,  published  in 
the  Federal  Register  of  August  20, 1976 
(41  FR  35282  at  35311),  contained 
disqualification  provisions  for  clinical 
investigators  in  proposed  §812.119  that 
were  not  included  in  the  final  IDE 
regulations  published  on  January  18, 
1980  (45  FR  3732),  which  apply  to 
device  investigations  generally. 
Disqualification  provisions  were 
included,  however,  in  part  813  (21  CFR 
part  813)  on  investigational  exemptions 
for  intraocular  lenses  (lOL's)  in 
§813.119  (42  FR  58874,  November  11, 
1977).  The  preamble  to  the  final  IDE 
regulation,  published  in  the  Federal 
R^ter  of  January  18,  1980  (45  FR  3732 
at  3749),  noted  that  proposed  §  812.119 
was  being  removed  and  would  be 
addressed  in  FDA's  final  agency-wide 
regulation  on  the  obligations  of  clinical 
investigators,  which  had  been  proposed 
in  the  Federal  Register  of  August  8, 
1978  (43  FR  35186).  This  agency-wide 
regulation,  however,  was  never 
finalized. 

In  the  Federal  Register  of  October  6. 
1993  (58  FR  52142).  FDA  issued  a 
proposed  rule  to  remove  part  813.  the 
regulation  on  investigational 
exemptions  for  lOL's.  FDA  received  two 
comments  in  response  to  the  proposed 
rule.  These  comments  were  addressed 
in  the  preamble  to  the  rule  that  removed 
part  813.  which  was  published  in  the 
Federal  Register  of  January  29.  1997  62 
FR4164. 

In  the  Feileral  Register  of  October  6. 
1993  (58  FR  52144).  FDA  also  published 
a  proposed  rule  governing 
disqualification  of  clinical  investigators 
of  medical  devices,  to  be  added  to  part 
812.  The  proposed  rule  was  virtually 
identical  to  the  regulation  for 
disqualification  of  clinical  investigators 
of  lOL's,  which  would  be  removed  with 
the  proposed  removal  of  part  813.  In  the 
proposed  rule,  however,  FDA  expressly 
invited  comments  on  whether  the 
procedures  for  disqualification  of 
clinical  investigators  of  medical  devices 
should  be  identical,  or  virtually 
identical  to  the  regulation  for  the 
disqualification  of  clinical  investigators 
of  drugs  and  biologies  in  §  312.70  (21 
CFR  312.70).  FDA  stated  that  if 
comments  persuaded  the  agency  to 
revise  the  proposed  rule  to  follow 
§  312.70  precisely  or  closely,  the  agency 
.  might  issue  a  final  rule  which  parallels 
§312.70. 

FDA  received  three  comments  stating 
an  explicit  preference  for  rules 
governing  disqualification  of 
investigators  of  drugs  as  specified  in 
§  312.70.  over  the  rules  that  had  been 


proposed  for  disqualification  of 
investigators  of  devices.  Two  other 
comments  that  did  not  specifically 
mention  §  312.70  nevertheless  suggested 
changes  to  the  proposed  rule  that  would 
make  it  more  consistent  with  the  drug 
investigator  disqualification  rule.  The 
other  three  comments  FDA  received  did 
not  address  this  issue. 

Two  conunents  preferred  §  312.70  to 
the  proposed  regulation  because 
§  312.70  does  not  contain  the  perceived 
flaws  found  in  the  proposed  regiUation. 
These  comments  stated,  e.g.,  that  the 
threshold  for  disqualification  in 
§  312.70  is  set  much  higher  and  the 
terms  are  more  clearly  defined  than  in 
the  proposed  regulation.  One  of  these 
comments  requested  that  the  Center  for 
Devices  and  Radiological  Health  (CDRH) 
adopt  §  312.70  in  its  entirety  because  of 
the  perceived  flaws  in  the  proposed 
rule.  That  comment  also  noted  that  most 
medical  device  companies  and 
investigators  of  devices  are  unfamiliar 
with  §  312.70.  Therefore,  the  comment 
recommended  that  FDA  propose  a  rule 
similar  to  §  312.70  and  give  interested 
parties  a  chance  to  comment  on  the 
repropcisiil.  The  third  comment  stated 
that  the  regulation  for  disqualification  of 
investigators  of  investigational  new 
drugs  is  a  better  model  because  it  is  a 
relatively  simple  and  clear  regulation,  it 
does  not  impose  unfair  and  potentially 
harmful  presumptions,  and  it  woidd 
give  FDA  the  immediate  consistency  it 
desires  among  product  lines. 

FDA  has  been  persuaded  by  the 
comments  that  the  regulation  governing 
disqualification  of  investigators  of 
medical  devices  should  parallel  the 
regulation  for  disqualification  of 
investigators  of  drugs  and  biologies  in 
§  312.70  (as  well  as  the  regulation  for 
disqualification  of  investigators  of 
animal  drugs  at  §  511.1(c)  (21  CFR 
511. 1(e))).  This  rule  for  disqualification 
of  investigators  of  medical  devices, 
therefore,  adopts  regulations  that  are 
basically  the  same  as  those  governing 
disqualification  of  investigators  of 
drugs,  biologies,  and  aninial  drugs,  with 
minor  exceptions. 

The  agency  has  concluded,  however, 
that  a  reproposal  is  unnecessary  because 
the  agency  received  sufficient  and 
adequate  comments  to  make  a  reasoned 
determination  about  the  final  rule  and 
because  the  agency  provided  clear 
notice  to  interested  persons  that  a  final 
regulation  paralleling  §  312.70  would  be 
adopted  4f  the  comments  persuaded  the 
agency  that  this  approach  represented 
the  be«t  option.  (See  the  Federal 
Register  of  October  6,  1993,  that  stated 
"FDA  is  giving  notice  that,  if  comments 
persuade  the  agency  to  revise  the 
proposed  rule  to  follow  §312.70*  •  * 
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the  agency  may  issue  a  rule  that 
parallels  §  312.70."(  58  PR  52144).) 

In  response  to  the  concern  that 
medical  device  companies  and 
investigators  of  medical  devices  are 
unfamiliar  with  §  312.70,  the  agency 
notes  that  this  rule  is  consistent  with 
FDA's  regulatory  program  for 
investigators  of  drugs,  which  has  existed 
for  more  than  30  years,  and  that 
interested  persons  were  provided 
explicit  notice  in  the  proposal  that  the 
same  disqualification  procedures  might 
be  adopted  for  investigators  of  devices. 
Interested  parties  who  may  be 
unfamiliar  with  FDA's  bioresearch 
monitoring  activities  for  clinical 
investigations  may  find  useful  the 
description  of  the  agency's  investigator 
disqualification  process  that  is  provided 
in  an  FDA  publication  entitled  "Food 
and  Drug  Administration 
INFORMATION  SHEETS  for 
Institutional  Review  Boards  and  Clinigal 
Investigators"  (October  1995  revision), 
which  is  currently  available  from  the 
Office  of  the  Associate  Commissioner 
for  Health  A^irs. 

This  document  explains  why  FDA 
was  persuaded  by  the  comments  to 
adopt  the  approach  being  codified  and 
also  describes  the  ways  in  which  the 
rule  has  been  modified  from  the 
proposal  in  order  to  incorporate  the 
changes  suggested  by  the  comments.  In 
addition,  this  document  identifies 
comments  that  are  now  moot  because 
the  agency  adopted  disqualification 
procedures  that  parallel  §  312.70. 
Finally,  this  document  also  explains 
FDA's  basis  for  not  including  other 
suggestions. 

n.  Summary  of  the  Final  Rule 

The  final  rule  consists  of  the 
following  provisions: 

A.  Grounds  for  Disqualification 

Section  812.119(a)  establishes  that 
disqualification  proceedings  will  only 
begin  if  FDA  has  information  indicating 
that  the  investigator  has:  (1)  Repeatedly 
or  deliberately  foiled  to  comply  with  the 
requirements  of  this  part,  part  50  (21 
CFR  part  50),  or  part  56  (21  CFR  part 
56);  or  (2)  repeatedly  or  deliberately 
submitted  false  information  either  to  the 
sponsor  of  the  investigation  or  in  any 
required  report. 

B.  Informal  Conference  or  Written 
Explanation  and  Opportunity  for  a 
Hearing  on  Proposed  Disqualification 

In  accordance  with  §  812.119(a),  when 
FDA  determines  that  one  of  the  grounds 
for  disqualification  may  exist,  CDRH 
will  furnish  the  investigator  written 
notice  of  the  matter  under  complaint 
and  offer  the  investigator  an  opportunity 


to  explain  the  matter  in  writing,  or,  at 
the  option  of  the  investigator,  in  an 
informal  conference.  If  an  explanation  is 
offered  and  accepted  by  QDRH,  the 
disqualification  process  will  be 
terminated.  If  an  explanation  is  offered 
but  not  accepted  by  CDRH,  the 
investigator  will  be  given  an 
opportunity  for  a  regulatory  hearing 
under  part  16  (21  CFR  part  16)  on  the 
question  of  whether  the  investigator  is 
entiUed  to  continue  to  receive 
investigational  devices. 

C.  Notification  of  Disqualification 

In  accordance  with  §812. 119(b),  after 
evaluating  all  available  information, 
including  any  explanation  presented  by 
the  investigator,  if  the  Commissioner  of 
Food  and  Drugs  (the  Commissioner) 
determines  that  the  investigator  has 
repeatedly  or  deliberately  failed  to 
comply  with  the  requirements  of  this 
part,  part  50,  or  part  56,  or  has 
repeatedly  or  deliberately  submitted 
false  information  either  to  the  sponsor 
of  the  investigation  or  in  any  required 
report,  the  Commissioner  will  notify  the 
investigator,  the  sponsor  of  any 
investigation  in  which  the  investigator 
has  been  named  as  a  participant,  and 
the  reviewing  Institutional  Review 
Board  (IRB),  that  the  investigator  is  not 
entitled  to  receive  investigational 
devices.  The  notification  will  provide  a 
statement  of  the  basis  for  such 
determination. 

D.  Actions  Upon  Disqualification 

Under  §81 2. 119(c),  FDA  shall 
examine  each  IDE  and  each  cleared  or 
approved  application  submitted  under 
subpart  E  of  part  807  (21  CFR  part  807) 
or  part  814  (21  CFR  part  814), 
containing  data  reported  by  an 
investigator  who  has  been  determined  to 
be  ineligible  to  receive  investigational 
devices  to  determine  whether  the 
investigator  has  submitted  unreliable 
data  that  are  essential  to  the 
continuation  of  the  investigation  or 
essential  to  the  clearance/approval  of 
any  marketing  application. 

Under  §81 2. 119(d),  if  the 
Commissioner  determines,  after  the 
unreliable  data  submitted  by  the 
investigator  are  eliminated  from 
consideration,  that  the  data  remaining 
are  inadequate  to  support  a  conclusion 
that  it  is  reasonably  safe  to  continue  the 
investigation,  the  Commissioner  will 
notify  the  sponsor,  who  shall  have  an 
opportunity  for  a  regulatory  hearing 
under  part  16.  If  a  danger  to  the  public 
health  exists,  however,  the 
Commissioner  shall  order  withdrawal  of 
approval  of  the  IDE  before  any  hearing. 
In  such  case,  the  sponsor  shall  have  an 
opportunity  for  a  regulatory  hearing 


under  part  16  on  the  question  of 
whether  the  IDE  should  be  reinstated. 
(See  §  812.30(c)(2).) 

In  accordance  with  §81 2. 11 9(e),  if  the 
Commissioner  determines,  after  the 
unreliable  data  submitted  by  the 
investigator  are  eliminated  from 
consideration,  that  the  continued 
clearance  or  approval  of  the  marketing 
application  for  which  the  data  were 
submitted  cannot  be  justified,  the 
Commissioner  will  proceed  to  withdraw 
approval  or  rescind  clearance  of  the 
medical  device  in  accordance  with  the 
applicable  provisions  of  the  act  and  the 
agency's  regulations. 

E.  Reinstatement  of  a  Disqualified 
Investigator 

Under  §812. 119(f),  a  disqualified 
investigator  may  be  reinstated  when  the 
Commissioner  determines  that  the 
investigator  has  presented  adequate 
assurances,  through  written 
submissions,  that  the  investigator  will 
employ  investigational  devices  solely  in 
compliance  with  the  provisions  of  parts 
812,  50,  and  56. 

F.  Scope 

The  final  rule  clarifies  that  the 
provisions  for  disqualification  of 
investigators  of  devices  apply  to  all 
cleared  or  approved  and  pending  device 
applications  containing  or  relying  upon 
any  clinical  investigations  performed  by 
the  disqualified  investigator.  Such 
applications  include  IDE's,  premarket 
notifications  (510(k)'s),  and  premarket 
approval  applications  (PMA's). 
Subsequent  to  publication  of  the 
proposed  rule,  FDA  discovered  that 
510(k)'s  were  inadvertently  omitted 
fttjm  proposed  §812.1 19(a).  Because  the 
provisions  for  disqualification  of  a 
clinical  investigators  are  intended  to 
apply  to  all  device  applications 
containing  or  relying  upon  any  clinical 
investigations  performed  by  the 
disqualified  investigator,  this  final  rule 
clarifies  that  such  provisions  apply  to 
510(k)'s,  IDE's,  and  PMA's. 

The  final  rule  also  clarifies  that  no 
clinical  investigator  of  medical  devices 
is  exempt  from  the  disqualification 
regulations.  The  exemptions  and 
abbreviated  requirements  described  in 
part  812  for  certain  investigations  are 
intended  to  relate  to  those  procedures 
and  requirements  under  part  812 
associated  with  submitting  an  IDE 
application  or  obtaining  an  IDE  prior  to 
conducting  an  investigation.  Section 
812.2  is  not  intended  to  eliminate  the 
responsibility  of  clinical  investigators  of 
devices  to  abide  by  procedures  and 
standards  associated  with  good  * 

scientific  practice.  Whether  or  not  an 
investigation  requires  an  IDE,  every 
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clinical  investigator  whose  work  may  be 
considered  in  connection  with  a 
marketing  application  is  expected  to 
comply  with  the  agency's  regulations 
and  scientific  standards  relating  to 
informed  consent,  IRB  oversight, 
inspections,  adherence  to 
investigational  protocols,  and  pertinent 
reports  and  recordkeeping.  The  final 
rule  amends  §  812.2  to  clarify  that  the 
provisions  governing  disqualification  of 
investigators  apply  to  all  clinical 
investigations  of  devices,  including 
those  that  do  not  require  FDA  approval 
of  an  IDE,  e.g.,  clinical  investigations 
involving  nonsignificant  risk  devices, 
and  those  categories  of  exempted 
devices  identified  in  the  IDE  regulation. 

m.  Identification  and  Explanation  for 
the  Di£ference8  Between  the  Regulation 
for  Disqualification  of  Investigators  of 
Devices  and  the  Regulation  for 
Investigators  of  Drugs  and  Biologies 

Section  812.119(a)  establishes  that 
FDA  may  begin  the  disqualification 
process  "if  FDA  has  information 
indicating  that  an  investigator  has 
repeatedly  or  deliberately  submitted 
false  information  either  to  the  sponsor 
of  the  investigation  or  in  any  required 
report."  This  language  is  somewhat 
different  &t>m  the  parallel  provision  for 
investigators  of  drugs  and  biologies 
(§  312.70(a)),  which  states  that  a 
disqualification  process  may  begin        ^ 
when  there  is  information  that  the 
investigator  "has  submitted  to  the 
sponsor  false  information  in  any 
required  report."  (The  parallel 
regulation  for  investigators  of  animal 
drugs  (§  511.1(c)),  requires  FDA  to  have 
information  indicating  that  the 
investigator  "has  submitted  false 
information  either  to  the  sponsor  of  the 
investigation  or  in  any  required 
report.")  FDA  believes  that  the  language 
in  the  final  rule  for  disqualification  of 
investigators  of  devices  more  clearly 
states  the  intent  of  both  the  drug  and 
animal  drug  provisions. 

As  discussed  in  section  fV.  of  this 
document,  several  comments  raised 
concern  that  investigators  would  be 
unfairly  penalized  for  submitting  false 
information  inadvertently  or  when  it 
was  beyond  their  individual  control. 
The  agency  does  not  intend  isolated  or 
inadvertent  failures  to  be  the  basis  for 
disqualification  and  the  addition  of  the 
phrase  "repeatedly  or  deliberately" 
clarifies  that  the  agency's  threshold  for 
taking  action  against  a  clinical 
investigator  requires  the  submission  of 
false  information  to  be  either  deliberate 
or  frequent  enough  to  call  into  question 
the  individual's  eligibility  to  continue 
the  investigation. 


Section  812.119(b)  establishes  that,  in 
addition  to  notifying  the  investigator 
and  the  sponsor  of  any  investigation  in 
which  a  disqualified  investigator  has 
been  named  as  a  participant 
(§  312.70(b)).  FDA  will  also  notify  the 
reviewing  IRB  of  a  final  disqualification 
determination.  FDA  has  made  this 
addition  in  response  to  several 
comments  received  on  the  proposed 
rule  and  after  concluding  that  this 
notification  will  better  enable  the 
reviewing  IRB  to  meet  an  obligation  for 
continuing  review  to  ensure  the 
protection  of  the  rights  and  well-being 
of  the  subject. 

Section  812.119(d)  establishes  that  in 
addition  to  notifying  the  sponsor  of  any 
investigation  (§  312.70(d)),  FDA  will 
also  notify  the  reviewing  IRB  that  the 
Commissioner  has  determined  that  a 
danger  to  public  health  exists  and  has 
ordered  withdrawal  of  approval  of  the 
IDE.  FDA  has  considered  the  comments 
received  on  the  proposed  rule  that 
prompted  the  adoption  of  notification  of 
IRB's  as  provided  under  §  812.119(a), 
and  has  concluded  that  this  notification 
will  better  enable  IRB's  to  monitor  an 
investigation  that  is  ordered  terminated 
to  ensure  continued  protection  of  the 
rights  and  well-being  of  the  subject. 

FDA  believes  that  these  changes 
improve  the  medical  device  regulations 
for  disqualification  of  clinical 
investigators  without  creating 
significant  discrepancies  between  those 
procedures  and  the  regulations  that  are 
now  in  place  for  clinical  investigators  of 
drugs,  biologies,  and  animal  drugs.  FDA 
intends  to  consider  making  similar 
changes  to  §  312.70  in  order  to  make  the 
investigator  disqualification  regulations 
as  consistent  as  possible. 

IV.  Comments 

FDA  published  a  proposed  rule  to 
revise  its  medical  device  regulations  to 
include  provisions  for  the 
disqualification  of  clinical  investigators 
(58  FR  52144).  Because  of  an 
inadvertent  error,  the  date  for 
submission  of  conunents  was 
incorrectiy  published  as  November  5, 
1993.  even  though  the  preamble  to  the 
proposed  rule  provided  an  opportunity 
for  interested  persons  to  submit 
comments  on  the  proposed  rule  until 
December  6, 1993.  A  correction  notice 
was  published  in  the  Federal  Register  of 
October  14, 1993  (58  FR  53245). 
SubsequenUy,  in  the  Federal  Register  of 
December  6. 1993  (58  FR  64209),  FDA 
extended  the  comment  period  for  the 
proposed  rule  from  December  6,  1993, 
until  January  5, 1994,  in  response  to  a 
request  for  an  extension  from  a  trade 
association. 


The  agency  received  a  total  of  eight 
comments  from  trade  associations, 
manubcturers,  law  offices,  a  medical 
device  consultant,  a  medical  center,  and 
FDA's  Center  for  Drug  Evaluation  and 
Research  (CDER).  A  summary  of  the 
comments  and  the  agency's  response  to 
them  is  provided  below: 

A.  Secondary  Studies:  Proposed 
§  812.119(a)(2) 

1.  A  comment  suggested  that  the 
proposed  provisions  authorizing 
disqualification  of  secondary  studies, 
i.e.,  clinical  studies  by  the  same 
investigator  other  than  the  one  in  which 
misconduct  is  shown,  should  be 
limited.  The  comment  recommended 
that  limits  shoidd  be  placed  on 
retrospective  disqualification  of 
secondary  studies  because  FDA  has 
authority  to  monitor  the  Integrity  and 
performance  of  secondary  studies.  For 
instance,  FDA  has  the  opportunity  to 
inspect  clinical  study  sites,  to  review 
sponsor's  monitoring  of  studies,  and  to 
analyze  the  residts  of  studies.  Because 
the  agency  already  has  the  authority  to 
monitor  the  integrity  and  performance 
of  secondary  studies,  the  comment 
requested  FDA  to  establish  the 
following  provisions  relating  to 
disqualification  of  secondary  studies:  (1) 
Secondary  studies  should  be 
disqualified  only  when  there  is  specific, 
demonstrable  basis  for  a  charge  of 
misconduct:  (2)  the  burden  of  proof 
relative  to  disqualification  of  a 
secondary  study  should  be  with  FDA; 
(3)  sponsors  of  secondary  studies  should 
be  notified  of  disqualification  of 
investigators;  and  (4)  the  basis  for 
disqualification  of  a  secondary  study 
should  be  limited  to  issues  which 
represent  ongoing  threats  to  the  safety  of 
current  or  future  users  of  the  product 

Another  comment  suggested  that 
proposed  §  812.119(a)(2)  should  not 
apply  to  other  ongoing  IDE's  in  which 
the  investigator  is  involved,  unless 
particular  information  establishes  that  a 
potential  problem  exists  with  respect  to 
that  specific  clinical  investigation. 

The  agency  agrees  with  these 
comments  and  is  persuaded  that  the 
approach  set  forth  in  §  312.70  and  now 
being  adopted  in  part  812  is  preferable 
to  the  proposal  because  it  addresses 
these  concerns.  The  final  rule  does  not 
automatically  disqualify  all  IDE's  or 
secondary  studies.  Instead.  §812.119 
establishes  that  FDA  will  examine  each 
IDE  to  determine  whether  the 
disqualified  investigator  has  submitted 
unreliable  data  that  are  essential  to  the 
continuation  of  any  investigation  in 
which  the  investigator  has  been  named 
a  participant  (See  §  812.119(c).)  If  the 
Commissioner  determines,  after  the 
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unreliable  data  submitted  by  the 
investigator  are  eliminated  from 
consideration,  that  the  data  remaining 
are  inadequate  to  support  a  conclusion 
that  it  is  reasonably  safe  to  continue  the 
investigation,  the  Commissioner  will 
notiiy  the  sponsor,  who  shall  have  an 
opportunity  for  a  regulatory  hearing 
under  part  16.  (See  §  812.119(d).) 

Thus,  in  accordance  with  §812. 119(c) 
and  (d),  FDA  may  terminate 
"secondary"  clinical  investigations  in 
which  the  disqualified  investigator  has 
been  involved  only  after  FDA:  (1)  Has 
determined  that  the  disqualified 
investigator  has  submitted  unreliable 
data  that  are  essential  to  the 
continuation  of  any  investigation  in 
which  the  investigator  has  been  named 
a  participant;  (2)  eliminates  the 
unreliable  data  from  consideration  and 
determines  that  the  data  remaining  are 
inadequate  to  support  a  conclusion  that 
it  is  reasonably  safe  to  continue  the 
investigation;  and  (3)  provides  the 
sponsor  with  an  opportimity  for  a 
regulatory  hearing. 

In  accordance  with  §  812.119(d),  the 
initial  burden  of  proof  relative  to 
disqualification  of  secondary  studies/ 
IDE's  rests  with  the  agency.  If  FDA's 
initial  determination  is  that  the  data 
remaining  are  inadequate  to  support  a 
conclusion  that  it  is  reasonably  safe  to 
continue  the  investigation,  the  sponsor 
will  be  provided  with  an  opportunity  to 
challenge  FDA's  findings  dining  a 
regulatory  hearing. 

The  comment's  suggestion  that 
sponsors  of  secondary  studies  be 
notified  of  the  disqualification  of 
investigators  has  already  been 
incorporated  into  §  812.119(b),  which 
requires,  among  other  things, 
notification  of  the  sponsor  of  any 
clinical  investigation  in  which  the 
disqualified  investigator  has  been 
named  as  a  participant. 

B.  Proposed  §812.11 9(a) 

2.  One  comment  requested  that 
§812.1 19(a),  which  was  drafted  to  apply 
to  the  disqualification  of  an  investigator 
"who  has  failed  to  comply  with  any"  of 
the  regulations  applicable  to  clinical 
investigators,  be  changed  to  apply  only 
to  investigators  who  have  engaged  in 
serious  violations. 

The  agency  agrees  with  the  basic 
concern  raised  by  this  comment  and 
believes  that  the  decision  to  adopt  a 
final  regulation  that  parallels  §  312.70 
has  addressed  this  concern.  Section 
812.119(a)  replaces  "has  failed  to 
comply  with  any  of  the  regulations  set 
forth  in  this  part"  with  "has  repeatedly 
or  deUberately  failed  to  comply  with  the 
requirements  of  this  part,  part  50,  or 
part  56  •   •  *."  An  investigator's  £ailure 


to  repeatedly  or  deliberately  comply 
with  the  requirements  of  this  part,  part 
50,  or  part  56  constitutes  a  serious 
violation. 

C.  Proposed  §812.119(a)(l) 

3.  One  comment  noted  that  the  use  of 
the  term  "necessarily"  in  proposed 
§812.1 19(a)(1)  implies  that  a 
disqualification  decision  may  or  may 
not  constitute  a  finding  or 
recommendation  that  the  investigator  is 
not  qualified  to  practice  or  teach 
medicine  or  should  be  subject  to  other 
sanctions  by  third  parties.  The  comment 
suggested  that  these  areas  are  outside 
the  disqualification  proceeding 
purview.  As  a  result,  the  word 
"necessarily"  should  be  omitted  from 
§812.119(a)(T)  to  ensure  that  a 
disqualification  decision  would  not 
affect  these  areas  of  the  investigator's 
life. 

Proposed  §  812.119(a)(1)  has  not  been 
adopted  in  the  final  regulation. 
However,  under  §812.1 19(b),  the 
disqualification  notification  issued  by 
the  agency  constitutes  only  a  finding 
that  the  investigator  is  not  entitled  to 
receive  investigational  devices  and  a 
statement  of  the  basis  for  a 
determination  by  the  agency  that  the 
investigator  is  disqualified  from 
participation  in  clinical  investigations. 
The  agency's  disqualification  does  not 
constitute  any  other  finding. 

D.  Proposed  §812. 119(b)(1) 

4.  Proposed  §  812.119(b)(1)  provided 
that  an  investigator  could  be 
disqualified  if  he  or  she  "caused  false 
information  to  be  submitted"  to  FDA  or 
a  sponsor.  According  to  one  comment, 
this  language  allows  an  investigator  to 
be  held  responsible  even  if  the 
investigator  were  unaware  that  the 
information  was  false.  The  conunent 
said  that  this  provision  fails  to  recognize 
that  all  clinical  studies  have  some 
degree  of  unavoidable  error.  Another 
comment  stated  that  an  investigator 
should  not  be  disqualified  because  he  or 
she  submitted  false  information 
generated  by  a  third  person,  unless  the 
investigator  knew  of  the  Calsehood.  A 
third  comment  requested  that  proposed 
§  812.119(b)(1)  be  rewritten  as  follows: 
An  investigator  should  be  disqualified  if 
"the  investigator  deliberately  caused 
false  information  to  be  submitted  to 
FDA  or  to  the  sponsor  of  a  study  with 
the  understanding  that  information  may 
be  submitted  to  FDA." 

It  is  not  FDA's  intention  to  disqualify 
an  investigator  for  a  single  submission 
of  false  data  for  which  the  investigator 
was  not  responsible.  The  agency  would 
not  seek  to  disqualify  investigators 
under  such  circumstances  and  FDA 


believes  that  the  adoption  of 
§  812.119(a)  ensures  against  such 
situations. 

In  accordance  with  §  812.119(a),  an 
investigator  may  be  disqualified  "If  FDA 
has  information  indicating  that  an 
investigator  has  •   *   *  deliberately  or 
repeatedly  submitted  false  information 
either  to  the  sponsor  of- the  investigation 
or  in  any  required  report,  *   *   *." 
Requiring  submission  of  false 
information  to  be  "deliberately" 
submitted  ensures  that  investigators  will 
not  be  held  responsible  for  a  single 
submission  of  false  information  if  the 
investigator  were  unaware  that  the 
information  was  false. 

Although  the  "repeated  submission  of 
false  information"  basis  for 
disqualification  does  not  ensure  that  an 
investigator  will  not  be  disqualified  for 
the  submission  of  false  information  if 
the  investigator  were  unaware  that  the 
information  was  false,  FDA  believes  that 
such  a  basis  for  disqualification  is 
necessary.  A  clinical  investigator  who 
repeatedly  causes  false  information  to 
be  submitted  to  FDA,  whether  through 
carelessness  or  mismanagement, 
jeopardizes  the  integrity  of  the  study 
and  safety  of  the  patients.  The  agency 
believes  that  investigators  who 
repeatedly  submit  false  information 
should  be  disqualified  from 
participation  in  such  investigations. 

E.  Proposed  §812.11 9(b)(3) 

5.  Five  comments  suggested 
modifying  the  language  in  proposed 
§812.1 19(b)(3)  in  order  to  clarify  the 
grounds  for  disqualification  and  to 
afford  clinical  investigators  and  FDA  a 
less  severe  remedy  than  disqualification 
for  less  serious  violations.  One  comment 
recommended  that  FDA  incorporate  the 
standard  used  in  §  312.70,  which  states 
that  investigators  may  be  disqualified 
for  repeated  or  deliberate  failures  to 
comply  with  regulations. 

The  final  rule  addresses  the  concerns 
raised  by  these  comments  by  adopting 
§  812.119(a),  which  parallels,  with 
minor  modifications,  §  312.70(a). 
Section  §  812.119(a)  states  that  clinical 
investigators  may  be  disqualified  only 
under  Oie  following  situations:  (1) 
Repeated  or  deliberate  failure  to  comply 
with  the  requirements  of  parts  812,  50, 
or  56;  or  (2)  repeated  or  deliberate 
submission  of  false  information  either  to 
the  sponsor  of  the  investigation  or  in 
any  required  report. 

"The  agency  believes  that  the  concern 
regarding  aifording  clinical  investigators 
a  remedy  other  than  disqualification  for 
less  serious  violations  has  also  been 
addressed  in  §812.1 19(a).  Section 
812.119(a)  provides  the  investigator 
with  an  opportimity  to  explain  the 
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matter  in  writing,  or  in  an  informal 
conference  with  the  center.  FDA 
believes  that  this  opportunity  is  the 
appropriate  time  for  a  clinical 
investigator  to  dispute  or  explain  any  of 
the  allegations  cited  in  the  written 
notice  proposing  disqualification.  Based 
on  the  explanation  given,  CDRH  may 
determine  that  the  investigator's 
disqualification  is  not  necessary  and 
terminate  the  proceeding.  The  clinical 
investigator  also  may  decide  to  enter 
into  a  consent  agreement  with  the 
agency  that  terminates  the 
disqualification  proceeding. 

F.  Proposed  §  812.1 19(c)  and  (d) 

6.A  comment  requested  that,  in 
addition  to  the  investigator  receiving 
written  notice,  the  sponsor  of  the 
clinical  investigation,  as  well  as  IRB, 
should  be  informed  about  any  written 
notice  by  FDA  to  the  clinical 
investigator  of  an  allegation  involving 
noncompliance  with  regulations  that 
may  be  grounds  to  justify 
disqualification  of  the  investigator. 
Another  comment  requested  that  FDA 
be  required  to  notify  the  sponsor,  IRB, 
and  other  sponsors  who  are  employing 
or  have  previously  employed  the 
investigator  to  conduct  clinical  studies 
requiring  prior  FDA  review,  that  a 
potential  problem  exists  at  the  same 
time  FDA  notifies  the  investigator  about 
the  opportunity  for  a  written 
explanation,  an  informal  conference,  or 
a  hearing.  The  comment  contended  that 
giving  such  notification  will  allow  the 
sponsors  to  take  actions  to  minimize  the 
potential  effect  of  disqualification. 

One  comment  suggested  adding  the 
following  provision  to  §  812.119(c): 

The  written  notice  to  the  investigator  will 
be  copied  to  the  sponsor  of  the  investigation, 
as  well  as  the  IRB  reviewing  the 
investigation.  Sponsors  of  other  clinical 
studies  requiring  prior  FDA  review  which  are 
being  or  have  been  conducted  by  the 
investigator  will  also  be  notified.  FDA  will 
issue  this  notice  to  the  IRB  and  sponsors 
within  15  working  days  after  the  notice  is 
issued  to  the  clinical  investigator. 

Furthermqre,  it  was  requested  that  the 
disqualification  process  termination 
notice  to  the  clinical  investigator, 
provided  for  in  §  812.119(c)(2),  be 
required  to  be  copied  to  the  sponsor  of 
the  investigation,  the  IRB  reviewing  the 
investigation,  and  sponsors  of  other 
clinical  studies  requiring  prior  FDA 
review  which  are  being  or  have  been 
conducted  by  the  investigator. 

The  agency  does  not  believe  that 
additional  notification  of  preliminary 
findings  should  be  required  routinely  as 
part  of  the  investigation  of  an 
investigator  who  may  be  disqualified 
because  further  investigation  may 
determine  the  investigator  to  be  in 


compliance  with  the  relevant 
regulations,  and  also  because  sponsors 
and  IRB's  have  access  to  Form  FD— 483 
and  warning  letters  relating  to  their 
clinical  investigators.  The  agency  does 
recognize,  however,  that  there  are  times 
when  it  is  reasonable  or  necessary  for 
FDA  to  notify  the  sponsor  of  a  study  and 
the  reviewing  IRB  prior  to  a  final 
disqualification  determination  in  order 
to  ensure  the  integrity  of  a  study  or  the 
rights  and  well-being  of  a  subject.  While 
there  are  circumstances  that  may 
warrant  early  notification  to  sponsors  or 
IRB's,  this  final  regulation,  like  its 
counterparts  for  investigators  of  drugs, 
biologies,  and  animal  drugs,  does  not 
explicitiy  address  this  issue.  However, 
separate  from  this  rulemaking,  the 
agency  is  establishing  a  worldng  group, 
representing  all  FDA  centers,  to 
establish  a  uniform  policy  on  the  issue 
of  prior  disclosure  to  sponsors  and 
IRB's. 

The  agency  has  adopted  §  812.119(b), 
which  parallels  the  language  used  in 
§  312.70(b)  of  the  investigational  new 
drug  (IND)  regulations  for 
disqualification  of  investigators,  and 
provides  that  "any  sponsor  of  an 
investigation  in  which  the  investigator 
has  been  named  as  a  participant  and  the 
reviewing  IRB"  shall  be  notified  of  the 
agency's  final  decision  on  the 
disqualification  of  the  investigator  and 
the  basis  for  the  disqualification.  The 
agency  has  also  adopted  §  812.119(d), 
which  parallels  the  language  used  in 
§  312.70(d)  of  the  IND  regulations,  and 
provides  that  sponsors  and  IRB's  shall 
be  notified  and  sponsors  given  an 
opportunity  for  a  hearing,  when  FDA 
intends  to  withdraw  approval  for  an 
IDE,  or  if  a  danger  to  public  health 
warrants  immediate  termination  of  an 
investigation,  that  the  Commissioner 
shall  order  the  immediate  withdrawal  of 
approval  of  the  IDE  and  the  sponsor 
shall  be  offered  an  opportunity  for  a 
hearing  on  whether  the  IDE  should  be 
reinstated. 

G.  Proposed  §  812.119(c)(1)  and  (d) 

7.  A  comment  suggested  that  the 
written  notice  in  §812. 119(c)(1)  and  (d) 
should  describe  the  noncompliance 
with  sufficient  detail  and  particularity 
so  that  the  investigator  is  informed  fully 
of  the  alleged  violation.  An  investigator 
cannot  provide  an  informed  response 
unless  sufficient  detail  is  provided. 

The  agency  agrees  with  the  concern 
expressed  by  this  comment  and  has 
adopted  §  812.119(a),  which  establishes 
the  agency's  responsibility  to  provide 
adequate  details.  Section  812.119(a) 
provides  that  "•  •  •  the  Center  for 
E)evices  and  Radiological  Health  will 
furnish  the  investigator  written  notice  of 


the  matter  under  complaint  *  *  *." 
FDA  intends  that  such  notices  include 
a  full  description  of  the  alleged 
violation(s)  that  are  the  basis  for 
disqualification. 

H.  Pmposed  §812.119(cX2) 

8.  Proposed  §  812.119(c)(2)  provides 
for  the  termination  of  the  proceeding  if 
the  investigator  offers  an  explanation  for 
the  noncompliance  that  is  accepted  by 
FDA.  One  comment  suggested  that 

§  812.119(c)(2)  be  rewritten  to  allow  for 
the  termination  of  the  proceeding  if  the 
investigator  demonstrates  that  no 
regulatory  violations  actually  occurred. 
Another  conmient  recommended  that 
the  term  "alleged"  be  placed  before  the 
word  noncompliance  in  §  812.119(c)(2) 
to  indicate  that  a  noncompliance 
determination  has  not  been  made  at  this 
preliminary  stage. 

The  agency  believes  that  these 
modifications  are  lumecessary  with  the 
adoption  of  the  final  rule.  In  accordance 
with  §  812.119(a),  when  FDA  furnishes 
the  investigator  with  a  written  notice  of 
the  matter  under  complaint,  FDA  will 
also  offer  the  investigator  an 
opportunity  to  explain  the  matter  in 
writing,  or  at  the  option  of  the 
investigator,  at  an  informal  conference. 
If  an  explanation  is  offered  by  the 
investigator  and  accepted  by  CDRH,  the 
disqualification  process  will  be 
terminated.  The  scope  of  an 
investigator's  explanation  is  not  limited 
and  may  include  a  showing  that  no 
regulatory  violations  actually  occurred. 

The  agency  also  beUeves  that 
modifying  §81 2. 119(a)  by  inserting  the 
term  "alleged"  in  the  regulatory  text  is 
unnecessary  because  §  812.119(a), 
unlike  proposed  §  812.119(c)(2),  does 
not  indicate  that  a  final  noncompliance 
determination  will  be  made  at  this 
preliminary  stage. 

/.  Proposed  §812.11 9(c)(2)  and  (cX3) 

9.  A  comment  requested  that  the 
terms  "FDA"  and  "agency"  in 

§  812.119(c)(2)  and  (c)(3)  be  replaced 
with  "Center  for  Devices  and 
Radiological  Health,"  in  order  to  clarify 
tha^  informal  conferences  would  not  be 
held  at  the  Commissioner's  level. 

The  concern  raised  by  this  comment 
has  been  addressed  with  the  adoption  of 
§  812.119(a),  which  references  CDRH. 
FDA.  Also,  FDA  is  taking  this 
opportunity  to  notify  interested  persons 
that  CDRH's  Division  of  Compliance 
Operations  has  been  eliminated  through 
reorganization.  The  informal 
conferences  will  be  held  by  the  Division 
of  Bioresearch  Monitoring,  Office  of 
Compliance.  CDRH. 
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/.  Proposed  §812.11 9(d) 

10.  A  comment  stated  that  the  text  of 
proposed  §  812.119(d)  failed  to  mention 
that  an  opportunity  for  a  hearing  exists 
for  an  investigator  who  has  received  a 
proposed  notice  of  disqualification. 

This  concern  also  has  been  addressed 

with  the  adoption  of  §  812.119(a). 

Section  812.119(a)  specifically  states,  "If 

an  explanation  is  offered  but  not 

accepted  by  the  Center  for  Devices  and 

Radiological  Health,  the  investigator 

will  be  given  an  opportunity  for  a 

regulatory  hearing  under  part  16 
•   •  *  •• 

K.  Proposed  §81 2. 11 9(f)(1) 

11.  Under  §  812.119(a)  and  paragraph 
(f)(1)  as  proposed,  a  hearing  on  the 
disqualification  of  an  investigator  shall 
be  conducted  in  accordance  with  the 
requireiTients  for  a  regulatory  hearing  as 
set  forth  in  part  16.  One  comment 
maintained  that  conducting  a  regulatory 
hearing  under  part  16  does  not 
adequately  protect  the  investigator's  due 
process  rights.  The  comment  requested 
FDA  to  follow  the  procedures  set  forth 
in  part  12  (21  CFR  part  12)  for  a  formal 
evidentiary  public  hearing  when 
determining  whether  an  investigator 
should  be  disqualified. 

The  agency  disagrees  with  the 
comment  that  a  part  16  regulatory 
hearing  does  not  provide  adequate  due 
process.  A  part  16  regulatory  hearing  is 
initiated  by  a  notice  of  opportunity  for 
hearing  from  FDA.  This  notice  specifies, 
among  other  things,  the  facts  and  the 
action  that  are  the  subject  of  the  hearing 
and  states  the  time  in  which  a  hearing 
may  be  requested.  In  accordance  with 
part  16,  if  a  hearing  is  requested,  the 
Commissioner  will  designate  a 
presiding  officer,  and  the  hearing  will 
take  place  at  a  time  and  location  agreed 
upon  by  the  party  requesting  the 
hearing,  FDA,  and  the  presiding  officer. 
A  part  16  regulatory  hearing,  therefore, 
adequately  protects  an  investigator's 
due  process  rights  by  providing  the 
investigator  with  notice  and  an 
opportunity  to  be  heard.  Moreover,  FDA 
has  had  extensive  experience  in  the  lise 
of  part  16  bearings  for  disqualification 
proceedings  of  clinical  investigators  of 
new  drugs  under  part  312.  FDA's 
experience  has  established  that  part  16 
hearings  are  appropriate  in  these 
circumstances  and  protect  the 
investigator's  due  process  rights. 
Finally,  a  part  16  regulatory  hearing  is 
more  streamlioed  than  a  part  12 
evidentiary  public  hearing  and  will 
provide  a  quicker  resolution  of  issues 
for  both  FDA  and  the  investigator. 


L.  Proposed  §812.1 19(f)(3) 

12.  Section  812.119(f)(2)  provides  that 
a  final  order  disqualifying  a  clinical 
investigator  will  be  copied  to  the 
sponsor  of  each  clinical  investigation 
subject  to  requirements  for  prior 
submission  to  FDA  that  was  or  is  being 
conducted  by  the  investigator.  A 
comment  suggested  adding  a  similar 
provision  to  §812. 119(f)(3)  so  that 
sponsors  will  be  notified  of  any  final 
order  terminating  the  disqualification 
proceeding.  Additionally,  the  comment 
suggested  that  FDA  provide  a  copy  of 
such  orders  to  IRB's  as  well. 

The  agency  has  adopted  §  812.119(b), 
which  provides  for  notification  of  the 
interested  parties  after  the 
Commissioner  has  made  a  final 
determination  that  an  investigator  is 
disqualified.  After  a  final 
disqualification  decision  has  been 
made,  the  investigator,  the  sponsors  of 
any  investigations  in  which  the 
investigator  was  named  as  a  participant, 
and  the  reviewing  IRB  shall  be  notified 
that  the  investigator  is  disqualified. 

The  agency's  response  to  comments 
concerning  notification  of  interested 
parties  prior  to  a  final  disqualification 
decision  has  been  provided  previously. 
(See  the  response  to  comment  6  in 
section  IV.F.  of  this  document.) 

M.  Proposed  §812.1 19(g) 

13.  One  comment  said  that  proposed 
§812.1 19(g),  actions  upon 
disqualification,  may  be  interpreted  to 
mean  that  the  Commissioner  is 
authorized  to  make  decisions  that 
directly  affect  the  rights  and 
responsibilities  of  sponsors  even  though 
sponsors  may  not  be  aware  of  the 
disqualification  process  or  be  given  the 
opportunity  to  participate  in  the 
disqualification  decisions.  Another 
comment  maintained  that  this  section 
may  violate  sponsors'  due  process 
rights.  The  comment  recommended  that 
sponsors  be  given  the  opportunity  to 
present  their  views  before  the  agency 
takes  any  of  the  actions  described  in 
proposed  §812.1 19(g). 

The  agency  has  addressed  these 
concerns  with  the  adoption  of 
§  812.119(d),  which  provides  sponsors 
with  the  opportunity  to  participate  in 
proceedings  regarding  termination  of 
clinical  investigations.  Under  this 
section,  if  the  Commissioner 
determines,  after  the  unreliable  data 
submitted  by  the  disqualified 
investigator  are  eliminated  from 
consideration,  that  the  data  remaining 
are  inadequate  to  support  a  conclusion 
that  it  is  reasonably  safe  to  continue  the 
investigation,  the  Commissioner  will 
notify  the  sponsor,  who  shall  have  an 


opportunity  for  a  regulatory  hearing 
under  part  16.  If  a  danger  to  the  public 
health  exists,  however,  the 
Commissioner  shall  terminate  the 
clinical  investigation  immediately  and 
notify  the  sponsor  of  that  determination. 
In  such  case,  the  sponsor  shall  have  an 
opportunity  for  a  regulatory  hearing 
imder  part  16  on  the  question  of 
whether  the  clinical  investigation 
should  be  reinstated. 

The  agency's  adoption  of  §  812.119(e), 
which  parallels  §312  .70(e),  also 
addresses  the  concerns  about  sponsors' 
rights  raised  by  these  comments.  This 
new  section  provides  that  if  the 
Commissioner  determines,  after  the 
unreliable  data  submitted  by  the 
disqualified  investigator  are  eliminated 
from  consideration,  that  the  continued 
clearance  or  approval  of  the  device  for 
which  the  data  were  submitted  cannot 
be  justified,  the  Commissioner  will 
proceed  to  rescind  clearance  or 
withdraw  approval  of  the  marketing 
application  in  accordance  with  the 
applicable  provisions  of  the  act  and 
regulations.  These  provisions  provide 
adequate  due  process  protections  to  the 
sponsor  whose  clinical  investigations 
are  subject  to  termination  and/or  whose 
marketing  applications  are  subject  to 
rescission  of  clearance  or  withdrawal  of 
approval  following  disqualification  of 
clinical  investigators. 

N.  Proposed  §  812.119(g)(2) 

14.  A  comment  suggested  that 
proposed  §  812.119(g)(2)  was  overly 
broad  because  it  would  allow  FDA  to 
terminate  an  entire  study  based  on  the 
disoualification  of  a  single  investigator. 

Tne  agency  believes  that  the  concern 
raised  by  this  comment  has  been 
addressed  with  the  adoption  of 
§  812.119(d),  which,  like  §  312.70(d), 
provides  a  sponsor  with  notification 
that  the  Commissioner  has  determined 
that  the  data  are  inadequate  to  support 
a  conclusion  that  it  is  reasonably  safe  to 
continue  the  investigation,  and  an 
opportunity  for  a  hearing  under  part  16, 
as  indicated  previously.  (Se^  the 
response  to  comment  13  in  section 
IV.M.  of  this  document.) 

15.  A  comment  suggested  that  there 
was  an  inconsistency  between  proposed 
§  812.119(g)(2)  and  proposed 

§  812.119(b).  The  comment  stated  that, 
under  §81 2. 11 9(b),  the  Commissioner 
must  base  a  disqualification  order  upon 
findings  that  address  only  limited 
factual  issues.  In  contrast, 
§  812.119(g)(2)  directed  FDA  to  consider 
information  that  goes  beyond  the  scope 
of  the  administrative  record  created 
during  the  disqualification  proceedings. 
For  example,  nothing  in  proposed 
§  812.119(b)  related  to  'the  risks  of  the 
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subjects  from  suspension  of  the  study," 
and  yet  FDA,  under  §  812.119(g)(2), 
would  consider  that  factor.  The 
comment  recommended  that  this 
inconsistency  be  rectified. 

The  agency  believes  that  the 
inconsistency  indicated  by  this 
comment  has  been  addressed  with  the 
adoption  of  §812. 119''.,,  which 
parallels  §  312.70(b)  and  by  the 
elimination  of  proposed  §  812.119(g)  in 
the  final  rule.  Under  §812. 119(b),  a 
disqualification  decision  will  be  based 
upon  the  Commissioner's  determination 
that  the  investigator  has  repeatedly  or 
deliberately  failed  to  comply  vnth  the 
requirements  of  this  part,  part  50  or  part 
56,  or  has  deliberately  or  repeatedly 
submitted  false  information  either  to  the 
sponsor  or  in  any  required  report,  after 
evaluating  all  available  information, 
including  any  explanation  presented  by 
the  investigator. 

O.  Proposed  §812.11 9(g)(2)(i) 

16.  One  comment  stated  that  the 
meaning  of  the  phrase  "another 
investigator  accepts  responsibility  for 
the  clinical  investigation"  was  unclear 
in  this  proposed  section. 

Proposed  §812.119(g)(2)(i)  was  not 
adopted  in  the  final  rule,  thus 
eliminating  any  need  for  clarification 
indicated  by  this  comment.  However, 
FDA  believes  that  if  continuation  of  an 
investigation  is  warranted  after  an 
investigator  is  disqualified,  the  sponsor 
of  the  investigation  is  responsible  for 
selecting  a  qualified  investigator  who 
shall  be  responsible  for  the  continuation 
of  the  investigation  at  that  site.  (See, 
also,  the  response  to  comment  18  in 
section  fV.P.  of  this  document.) 

17.  A  comment  expressed  concern 
that  proposed  §812.119(g)(2)(i)  could  be 
interpreted  as  broad  FDA  authority  to 
suspend  or  terminate  an  entire  clinical 
investigation,  rather  than  the  portion  of 
the  investigation  conducted  by  the 
disqualified  investigator.  In  order  for  the 
regulation  to  be  explicit  on  this  issue, 
this  comment  suggested  that  the  phrase 
"under  control  of  the  disqualified 
investigator"  should  be  added  after 
"clinical  investigation."  Additionally, 
another  comment  requested  that 
"clinical  investigation"  should  be 
defined  as  that  part  of  an  investigation 
direcUy  under  the  control  of  the 
disqualified  investigator.  Furthermore, 
the  comment  asked  FDA  to  add  the 
following  sentence  to  this  section  for    - 
clarity:  "Disqualification  of  an 
investigator  or  termination  of  a  clinical 
investigation  under  control  of  a 
disqualified  investigator  shall  not  affect 
any  investigation  not  under  control  of 
the  disqualified  investigator." 


The  agency  has  previously  addressed 
other  comments  concerning  the 
termination  of  an  entire  investigation  or 
other  investigations  conducted  by  the 
disqualified  investigator.  (See  the 
responses  to  comments  1  and  14  in 
sections  IV.A.  and  N.  of  this  document) 

,  P.  Pmposed  §812.11 9(g)(2)(iu) 

18.  One  comment  stated  that  it  is 
inappropriate  for  a  disqualified 
investigator  to  continue  monitoring 
subjects.  Instead,  this  comment 
recommended  that  another  investigator 
be  appointed  to  monitor  the  subject,  or 
the  subject  should  be  withdrawn  from 
the  study. 

The  agency  agrees  that  it  is 
inappropriate  for  a  disqualified 
investigator  to  continue  monitoring 
clinical  trial  subjects  who  are  either 
continuing  to  receive  the  test  device  or 
are  in  the  foUov^up  phase  of  the  trial. 
An  investigator  who  is  disqualified  from 
eligibility  to  receive  investigational 
devices  is  disqualified  from 
participation  in  conducting 
investigations,  including  monitoring  the 
subjects  of  investigations.  Therefore, 
§  812.119(b)  provides  that  once  the 
Commissioner  makes  a  final 
disqualification  determination,  the 
Commissioner  wrill  notify  the  sponsor  of 
any  investigation  in  which  the 
investigator  has  been  named  as  a 
participant  and  the  reviewing  IRB  that 
the  investigator  is  disqualified. 
Furthermore,  the  agency  believes  that  if 
subjects  are  currently  enrolled  or 
receiving  followup  visits  at  the 
disqualified  investigator's  site,  the 
sponsor  is  responsible  for  selecting,  as 
soon  as  possible,  a  qualified  investigator 
who  shall  be  responsible  at  the  site  for 
completing  the  investigation,  including 
subject  followup. 

Q.  Proposed  §812.119(g)(2)(v) 

19.  One  comment  stated  that 
proposed  §81 2.11 9(g)(2)(v)  was  too 
restrictive.  Various  comments  suggested 
that  §812.119(g)(2)(v)  be  expanded  to 
allow  continued  use  if  discontinuing 
use  would  cause  a  life-threatening 
problem,  an  immediate  health  problem, 
or  involve  significant  risks  to  the 
person's  health. 

The  agency  has  not  adopted  the 
provision  that  was  the  basis  for  this 
comment  However,  imder  §  812.119(c) 
and  (d),  the  Commissioner  vnll 
determine  whether  the  remaining  data 
are  adequate  to  support  a  conclusion 
that  it  is  reasonably  safe  to  continue  an 
investigation,  or  whether  approval 
should  be  withdrawn.  If  there  is 
credible  evidence  that  discontinuing  an 
investigation  would  cause  a  life- 
threatening  problem,  an  immediate 


health  problem,  or  involve  significant 
risks  to  the  health  of  a  subject,  this  type 
of  evidence  will  be  considered  in 
support  of  such  determination. 

R.  Proposed  §ai2.119(gX3) 

20.  Under  proposed  §812.1 19(g)(3). 
once  an  investigator  is  disqualified. 
FDA  would  examine  approved  and 
pending  applications  relying  on  the 
work  of  this  disqualified  investigator. 
FDA  would  determine  whether  the 
investigation  "is  acceptable," 
notwithstanding  the  disqualification. 
According  to  several  comments, 
proposed  §  812.119(g)(3)  was  vague  and 
unjbir  for  various  reasons.  One 
comment  suggested  that  FDA 
incorporate  the  language  used  in  the 
IND  regulations  for  disqualification  of 
investigators,  which  provides  that  an 
application  will  be  examined  to 
determine  whether  the  investigator  has 
submitted  unreliable  data  that  are 
"essential  to  the  continuation  of  the 
investigation  or  essential  to  the  approval 
of  any  marketing  application."  (See 

§  312.70(c).) 

The  agency  agrees  with  the  comments 
and  has  adopted  §  812.119(c).  which 
parallels  the  language  used  in 
§  312.70(c)  of  the  IND  regulations,  for 
disqualification  of  investigators. 

21.  Another  comment  said  that  the 
wording. 

Any  investigation  done  by  an  investigator 
before  or  after  disqualification  may  be 
presumed  to  be  unacceptable,  and  the  person 
relying  on  the  investigation  may  tie  required 
to  establish  that  the  cliiucal  investigation  was 
not  afTected  by  the  circumstances  which  led 
to  disqualitication  of  the  investigator,  *  *  *. 
has  many  flaws.  First,  the  terminology 
"any  investigation  done  by  an 
investigator  before  or  after 
disqualification  may  be  unacceptable" 
is  too  broad.  The  comment 
recommended  that  the  regulation  state 
that  an  investigator's  data  will  not  be 
accepted  to  support  a  marketing 
application  only  if  the  evidence  shows 
that  the  data  are  unreliable.  The  sponsor 
should  then  be  given  the  opportunity  to 
validate  the  data  if  possible,  after 
exclusion  of  the  adversely  affected  data. 
The  comment  also  said  that  a 
"presumption"  of  invalidity  for  any 
investigation  done  by  an  investigator 
before  or  after  disqualification  is 
inappropriate  because,  under  the 
proposed  rule,  that  presumption  would 
apply  to  any  clinical  investigation 
performed  by  the  investigator. 

The  agency  believes  that  the  concerns 
expressed  by  this  conunent  have  been 
minimized  with  the  adoption  of  a  final 
rule  that  parallels  §  312.70.  Under 
§  812.119(c),  each  regulatory  submission 
containing  data  reported  by  a 


12094  Federal  Register  /  Vol.  62,  No.  50  /  Friday.  March  14.  1997  /  Rules  and  Regulations 


disqualified  investigator  will  be 
examined  to  determine  whether  the 
investigator  has  submitted  unreliable 
data  that  are  essential  to  the 
continiiation  of  the  investigation  or 
essentia]  to  the  approval  of  any 
marketing  application.  It  is  not 
unreasonable,  however,  for  FDA  to 
presume  that  other  work  done  by  a 
disqualified  investigator  should  be 
reviewed.  Because  this  final  rule  states 
that  a  sponsor  is  entitled  to  a  hearing 
before  any  particular  investigation  or 
approval  is  terminated,  the  opportimity 
to  validate  data  will  be  available  to 
sponsors. 

22.  Another  comment  stated  that  the 
use  of  the  phrase  "the  person  relying  on 
the  investigation  may  be  required  to 
establish  that  the  investigation  was  not 
affected,"  improperly  shifts  the  burden 
of  proof  to  the  sponsor;  just  because  an 
investigator  has  failed  to  comply  with 
the  regulations  in  one  study  does  not 
imply  that  all  other  studies  are  tainted. 
This  comment  recommended  that,  once 
FDA  determines  that  an  investigator  has 
acted  improperly,  FDA  should  conduct 
an  investigation  to  determine  whether 
other  clinical  investigations  conducted 
by  the  disqualified  investigator  are 
unreliable. 

This  recommendation  is  incorporated 
into  the  final  rule,  which  parallels 
§  312.70.  Under  §  812.119(c),  each  IDE 
and  each  approved  marketing 
application  submitted  under  part  807  or 
814  in  which  the  disqualified 
investigator  has  been  a  participant  will 
be  examined  by  FDA.  In  essence,  final 
§  812.119(c)  places  on  FDA  the  initial 
burden  of  determining  whether  any 
unreliable  data  have  been  submitted  by 
the  disqualified  investigator  that  are 
essential  to  the  continuation  of  any 
other  investigation  or  to  the  approval  or 
clearance  of  any  marketing  application. 
(See  the  agency's  responses  to 
comments  1, 13,  and  14  in  sections 
IV.A.,  M.,  and  N.  of  this  document.) 

23.  A  comment  urged  that  an  approval 
should  not  be  withdrawn  unless  there  is 
evidence  that  the  device  is  unsafe  or 
ineffective.  If  the  device  is  found  to  be 
safe  and  effective,  the  device  should 
remain  available,  regardless  of 
irregularities  in  the  investigation  which 
led  to  the  disqualification  of  an 
investigator. 

The  agency  does  not  intend  to 
withdraw  approval  or  rescind  clearance 
of  devices  under  §  812.119(e)  unless  the 
Commissioner  determines,  after  the 
unreliable  data  submitted  by  the 
investigator  are  eliminated  from 
consideration,  that  the  continued 
approval  or  clearance  of  the  marketing 
application  for  which  the  data  were 
submitted  cannot  be  justified.  By  its 


very  nature,  unreliable  data  bring  into 
question  the  safety  and  effectiveness  of 
the  device.  If  the  marketing  applieation 
contains  data,  other  than  the 
disqualified  data,  that  support 
substantial  equivalence  or  safety  and 
effectiveness,  FDA  would  have  no 
reason  to  remove  the  device  bom  the 
market.  The  course  of  action  taken  by      * 
FDA  with  respect  to  that  device  will  be 
commensurate  with  the  results  of  the 
agency's  review,  and  may  include 
withdrawal  of  approval  of  a  PMA  or 
recision  of  a  510(k)  if  that  is  deemed 
necessary.  Furthermore,  as  stated  in 
response  to  comment  13  in  section  IV. 
M.  of  this  document,  §  812.119(e) 
parallels  §  312.70(e)  and  provides 
sponsors  with  the  opportunity  to 
participate  in  proceedings  regarding 
withdrawal  of  approval  or  recession  of 
clearance  of  a  marketing  application. 

24.  A  comment  suggested  that  the 
regulation  should  include  a  reasonable 
time  limit  in  which  a  sponsor  must 
validate  the  data  used  in  a  study  in 
which  an  investigator  was  disqualified. 

The  agency  agrees  with  this  comment. 
In  accordance  with  §  812.119(d)  and  (e), 
when  FDA  has  reviewed  the  remaining 
data  after  the  disqualified  investigator's 
data  are  eliminated  and  the 
Commissioner  has  determined  that  the 
remaining  data  are  inadequate  to 
support  continued  approval  or  clearance 
of  an  investigation  or  marketing 
application,  the  Commissioner  will 
notify  the  sponsor,  who  shall  have  an 
opportunity  for  a  regulatory  hearing 
under  part  16.  The  sponsor  may  request 
a  hearing  to  present  to  FDA  any  new  or 
additional  factual  information  which 
challenges  the  determination,  including 
any  information  that  validates  the 
disqualified  investigator's  data  or  that 
indicates  the  remaining  data  are 
adequate  to  support  approval  or 
clearance.  The  time  limit  for  providing 
such  information  is  governed  by  the 
procedures  for  conducting  a  regulatory 
hearing  under  part  16. 

25.  Another  conunent  pointed  out  that 
§  812.119(d)  and  (e)  requires  a  sponsor, 
in  certain  circumstances,  to  submit 
validating  information  to  show  that  an 
IDE  or  PMA  containing  or  relying  upon 
a  clinical  investigation  performed  by  a 
disqualified  investigator  is  not  adversely 
affected.  This  comment  suggested  that 
FDA  should  offer  the  sponsor  periodic 
opportunities,  i.e.,  quarterly,  monthly, 
etc.,  to  present  validating  information    - 
for  any  potentially  adversely  affiected 
clinical  investigation  through  segregated 
analysis,  adding  additional  sites,  or 
verification  of  existing  data.  According 
to  this  comment,  offering  such  periodic 
opportunities  to  validate  existing  data 
would  allow  the  sponsor  to  salvage 


portions  of  valid  data  without  having  to 
gather  clinical  data  through  new 
investigations. 

The  agency  agrees  that  such  an 
opportunity  may  be  appropriate.  As  part 
of  FDA's  examination  under  final 
§  812.119(c)  to  determine  whether  the 
disqualified  investigator  has  submitted 
unreliable  data  that  are  essential  to  the 
continuation  of  an  investigation  or 
essential  to  the  approval  of  any 
marketing  application,  FDA  may  request 
that  sponsors  submit  to  the  agency,  on 
a  periodic  basis,  validating  information 
for  a  potentially  adversely  affected 
clinical  investigation  or  marketing 
application.  Sponsors  will  receive 
written  notification  of  such  a  request. 

S.  Proposed  §812.11 9(g)(4) 

26.  Under  proposed  §812.1 19(g)(4), 
the  determination  that  a  clinical 
investigation  may  not  be  considered  in 
support  of  an  application  would  not 
relieve  the  applicant  of  any  obligation 
under  the  statute  to  submit  the  results 
of  the  clinical  investigation  to  FDA.  A 
comment  urged  that  an  applicant  should 
not  be  required  to  submit  the  results  of 
the  clinical  investigation  to  FDA 
because,  once  a  determination  has  been 
made  that  the  clinical  investigation  will 
not  be  considered  in  support  of  an 
application,  the  usefulness  of  the 
clinical  investigation  is  questionable. 

The  agency  disagrees  with  this 
comment.  Although  the  final  rule  no 
longer  includes  this  explicit  provision, 
it  is  imperative  for  FDA  to  review  all 
available  information  collected  on  the 
investigational  device,  particularly 
information  that  may  affect  the  rights, 
safety,  or  welfare  of  the  subjects 
enrolled.  Therefore,  regardless  of 
whether  the  clinical  data  will  be  used  to 
support  a  marketing  application,  the 
reporting  requirements  described  in 
other  parts  of  the  IDE  regulation,  e.g., 
§§  812.40  and  812.150,  must  be 
maintained  to  provide  adequate 
protection  for  subjects. 

T.  Proposed  §  812.119(h)(1) 

27.  Proposed  §812.1 19(h)(1)  would 
have  required  the  notice  of 
disqualification  to  state  that  the  results 
of  any  investigations  conducted  by  the 
investigator  may  not  be  considered  by 
FDA  in  support  of  any  IDE  or  PMA. 
According  to  one  comment,  proposed 
§  812.119(h)(1)  would  not  permit 
validating  information  to  be  presented 
by  a  sponsor  to  save  the  IDE  or  PMA. 
Because  of  this,  the  comment  requested 
that  the  contents  of  the  disqualification 
notice  not  automatically  reflect  a 
determination  that  the  study  results  are 
not  to  be  considered  in  support  of  an 
IDE  or  PMA.  Instead,  the  comment 
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requested  that  the  contents  of  the 
disqualification  notice  state  that  the 
results  will  be  evaluated  by  FDA  to 
determine  the  effect  of  disqualification, 
if  any.  on  the  IDE  or  PMA. 

Proposed  §  812.119(h)(1),  which  is 
addressed  in  this  comment,  has  not 
been  adopted.  However,  under 
§  812.119(b),  a  disqualification  notice  is 
provided  that  states  that  the  investigator 
is  disqualified  and  the  basis  for  such 
determinaUon.  Final  §  812.119(c),  (d). 
and  (e)  establish  that  FDA  will  review 
any  IDE's,  510(k)'s  or  PMA's  that 
contain  data  submitted  by  the 
disqualified  investigator,  ff  the  agency 
finds  that  a  withdrawal  of  approval  is 
warranted,  the  sponsor  of  the 
application  will  be  notified  and  offered 
an  opportunity  for  a  hearing  under  part 
16.  The  sponsor  may  request  a  part  16 
hearing  to  provide  relevant  information, 
such  as  validating  information,  which 
may  influence  a  final  decision. 

28.  Under  proposed  §  812.119(h)(1), 
upon  issuance  of  a  final  order 
disqualifying  an  investigator  or  upon 
entry  of  a  consent  decree,  FDA  would 
have  discretion  to  notify  all  or  any 
interested  persons.  A  comment 
recommended  that  it  be  a  mandatory 
requirement  that  sponsors  receive  notice 
of  an  investigator  disqualification  both 
when  FDA  issues  a  final  order  and 
when  FDA  has  reason  to  believe  that  an 
investigator  may  be  subject  to 
disqualification.  Another  respondent 
asked  FDA  to  include  in  the  regulation 
a  provision  requiring  the  notification  of 
the  sponsor  by  FDA  when  a  consent 
agreement  is  executed,  with  a  copy  of 
the  consent  agreement  included  in  the 
sponsor's  notification.  Three  other 
respondents  suggested  that  FDA,  upon 
disqualification  of  a  clinical 
investigator,  inform  the  approving  IRB 
that  the  investigator  has  been 
disqualified. 

Proposed  §  812.119(h)(1),  which  is 
addressed  by  these  comments,  has  not 
been  adopted  in  the  final  rule.  However, 
FDA  agrees  with  these  comments  in 
general  and  has  adopted  final 
§  812.119(b),  which  parallels 
§  312.70(b).  This  final  rule  provides  that 
FDA  will  give  notification  of 
disqualification  to  the  investigator  who 
is  disqualified,  the  sponsor  of  any 
investigation  in  which  the  investigator 
has  been  named  a  participant,  and  the 
reviewing  IRB. 

The  agency's  response  to  comments 
concerning  notification  of  interested 
parties  prior  to  a  final  disqualification 
decision  has  been  provided  previously. 
(See  response  to  comment  6  in  section 
IV.F.  of  this  dociunent.)  Records  relating 
to  disqualification  proceedings,  such  as 
inspectional  findings,  disqualification 


determinations,  administrative  records 
of  determinations  and  hearings,  consent 
agreements,  and  reinstatement 
determinations  are  disclosable  to  the 
public  upon  request,  subject  to  the 
provisions  of  part  20  (21  CFR  part  20). 

U.  Proposed  §812.11 9(h)(3) 

29.  According  to  a  comment, 
proposed  §  812.119(h)(3)  would  not  give 
sponsors  notice  that  an  investigator  is 
facing  disqualification  proceedings. 
This  comment  requested  Loat  the 
regulation  be  revised  to  require  FDA  to 

°^tify  the  sponsor  if  one  of  its 
investigators  may  be  facing 
disqualification. 

A  similar  comment  suggested  the 
following  wording: 

Whenever  FDA  has  reason  to  believe  that 
an  investigator  may  be  subject  to 
disqualification,  the  agency  will  so  notify  the' 
sponsor  of  the  clinical  investigation  in 
question,  as  well  as  the  sponsor  of  each 
clinical  investigation  subject  to  requirement 
of  prior  submission  to  FDA  that  was  or  is 
being  conducted  by  the  investigator,  and  the 
IRB's  under  which  the  investigation(s)  were 
conducted.  This  notification  shall  occur 
simultaneously  with  the  agency's  notice  to 
the  investigator  describing  the 
noncompliance  and  request  for  an 
explanation  of  the  noncompliance  under 
paragraph  (c)  of  this  section. 

Proposed  §  812.112(h)(3)  addressed  in 
these  two  comments  has  not  been 
adopted  in  the  final  rule.  However,  the 
agency's  response  to  similar  comments 
concerning  notification  of  interested 
parties  prior  to  a  final  disqualification 
decision  has  been  provided  previously. 
(See  response  to  comment  6  in  section 
IV.F.  of  this  document.) 

V.  Proposed  §812.11 9(j) 

30.  This  proposed  section  would  have 
required  sponsors  to  notify  FDA  any 
time  an  investigator  is  removed  from 
further  participation  in  a  clinical 
investigation.  One  comment  stated  that 
there  is  no  need  to  require  a  sponsor  to 
notify  FDA  when  an  investigator  is 
removed  bom  a  study  for  nonregulatory 
reasons.  Another  comment  maintained 
that  requiring  sponsors  to  report  a 
termination,  for  whatever  reasons,  could 
inhibit  sponsors  from  terminating 
investigators  because  of  the  reporting 
requirements. 

Proposed  §812.119(j)  addressed  in 
these  two  comments  has  not  been 
adopted  in  the  final  rule.  However. 
§  812.40  of  the  existing  IDE  regulation 
currenUy  requires  sponsors  to  inform 
the  agency  of  significant  new 
information  about  an  investigation, 
including  any  changes  in  or 
terminations  of  clinical  investigators. 


W.  Publication  of  a  List 

31.  A  comment  requested  that 
disqualified  investigators  be  added  to  a 
single  list  maintained  by  CDER  or  the 
Office  of  Health  Affiairs  in  FDA  so  that 
IRB's  and  sponsors  are  not  required  to 
search  two  (or  more)  separate  lists. 

Although  the  proposed  rule  did  not 
specifically  state  that  CDRH  would 
maintain  a  list  of  clinical  investigators 
who  have  been  disqualified  imder  this 
authority,  FDA  intends  to  compile  such 
a  list  This  list  will  be  combined  with 
CDQl's  ai>J  the  Center  for  Biologies 
Evaluation  and  Research's  (CBER's)  list 
of  disqualified  investigators.  The  newly 
combined  disqualified  clinical 
investigator  Ust  will  be  maintained  by 
FDA's  Office  of  Regulatory  Affiairs.  This 
list  is  disclosable  to  the  public  imder 
part  20.  A  request  for  the  list  should  be 
sent  in  writing  to  the  Freedom  of 
hiformation  Staff  (HFZ-35),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  rm.  12A-16.  Rockville,  MD  20857. 

V.  EnTironinental  Impact 

I'he  agency  has  determined  imder  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effiect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Analjrsis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not  ~ 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  final  rule  specifies 
the  procedures  to  be  followed  for 
investigator  disqualification,  the  rule 
does  not  impose  any  burden  on 
regulated  industry.  Procedures 
themselves  are  protections  and  do  not 
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impose  significant  costs  beyond  what 
the  underlying  statute  imposes.  Thus, 
the  agency  certifies  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

Lists  of  Subjects  in  21  CFR  Part  812 

Health  records,  Medical  devices. 
Medical  research.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  812  is 
amended  as  follows: 

PART  812— 4r4VESTIGATIONAL 
DEVICE  EXEMPTIONS 

1.  The  authority  citation  for  21  CFR 
part  812  continues  to  read  as  follows: 

Authority:  S«cs.  301.  501.  502,  503,  505. 
506,  507.  510,  513-516.  518-520,  701.  702, 
704,  721,  801  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  331,  351.  352,  353. 
355.  356,  357,  360,  360c-360f,  360h-360j. 
371.  372,  374.  379e,  381);  sees.  215.  301,  351. ' 
354-360F  of  the  Public  Health  Service  Act 
(42  U.S.C.  216.  241.  262,  263b-263n). 

2.  Section  812.2  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

f812^    Applicability. 


(c)  Exempted  investigaUons.  This  part, 
with  the  exception  of  §812.119,  does 
not  apply  to  investigations  of  the 
following  categories  of  devices:  •   •   * 

3.  New  §  812.1 19  is  added  to  subpart 
E  to  read  as  follows: 

§812.119    DtoquaWlcatlon  of  a  clinical 

(a)  If  FDA  has  information  indicating 
that  an  investigator  has  repeatedly  or 
deliberately  failed  to  comply  with  the 
requirements  of  this  part,  part  50,  or 
part  56  of  this  chapter,  or  has  repeatedly 
or  deliberately  submitted  false 
information  either  to  the  sponsor  of  the 
investigation  or  in  any  required  report, 
the  Center  for  Devices  and  Radiological 
Health  will  furnish  the  investigator 
written  notice  of  the  matter  under 
complaint  and  offer  the  investigator  an 
opportunity  to  explain  the  matter  in 
writing,  or,  at  the  option  of  the 
investigator,  in  an  informal  conference. 
If  an  explanation  is  offered  and  accepted 
by  the  Center  for  Devices  and 
Radiological  Health,  the  disqualification 
process  will  be  terminated.  If  an 
explanation  is  offered  but  not  accepted 
by  the  Center  for  Devices  and 


Radiological  Health,  the  investigator 
will  be  given  an  opportunity  for  a 
regulatory  hearing  under  part  16  of  this 
chapter  on  the  question  of  whether  the 
investigator  is  entitled  to  receive 
investigational  devices. 

(b)  After  evaluating  all  available 
information,  including  any  explanation 
presented  by  the  investigator,  if  the 
Commissioner  determines  that  the 
investigator  has  repeatedly  or 
deliberately  failed  to  comply  with  the 
requirements  of  this  part,  part  50,  or 
part  56  of  this  chapter,  or  has 
deliberately  or  repeatedly  submitted 
false  information  either  to  the  sponsor 
of  the  investigation  or  in  any  required 
report,  the  Commissioner  will  notify  the 
investigator,  the  sponsor  of  any 
investigation  in  which  the  investigator 
has  been  named  as  a  participant,  and 
the  reviewing  IRB  that  the  investigator 
is  not  entitled  to  receive  investigational 
devices.  The  notification  will  provide  a 
statement  of  basis  for  such 
determination. 

(c)  Each  investigational  device 
exemption  (IDE)  and  each  cleared  or 
approved  application  submitted  under 
this  part,  subpart  E  of  part  807  of  this 
chapter,  or  part  814  of  this  chapter 
containing  data  reported  by  an 
investigator  who  has  been  determined  to 
be  ineligible  to  receive  investigational 
devices  will  be  examined  to  determine 
whether  the  investigator  has  submitted 
unreliable  data  that  are  essential  to  the 
continuation  of  the  investigation  or 
essential  to  the  approval  or  clearance  of 
any  marketing  application. 

(d)  If  the  Commissioner  determines, 
after  the  unreliable  data  submitted  by 
the  investigator  are  eliminated  from 
consideration,  that  the  data  remaining 
are  inadequate  to  support  a  conclusion 
that  it  is  reasonably  safe  to  continue  the 
investigation,  the  Commissioner  will 
notify  the  sponsor  who  shall  have  an 
opportunity  for  a  regulatory  hearing 
under  part  16  of  this  chapter.  If  a  danger 
to  the  public  health  exists,  however,  the 
Commissioner  shall  terminate  the  IDE 
immediately  and  notify  the  sponsor  and 
the  reviewing  IRB  of  the  determination. 
In  such  case,  the  sponsor  shall  have  an 
opportunity  for  a  regulatory  hearing 
before  FDA  under  part  16  of  this  chapter 
on  the  question  of  whether  the  IDE 
should  be  reinstated. 

(e)  If  the  Commissioner  determines, 
after  the  unreliable  data  submitted  by 
the  investigator  are  eliminated  from 
consideration,  that  the  continued 
clearance  or  approval  of  the  marketing 
application  for  which  the  data  were 
submitted  cannot  be  justified,  the 
Commissioner  will  proceed  to  withdraw 
approval  or  rescind  clearance  of  the 


medical  device  in  accordance  with  the 
applicable  provisions  of  the  act. 

U)  An  investigator  who  has  been 
determined  to  be  ineligible  to  receive   " 
investigational  devices  may  be 
reinstated  as  eligible  when  the 
Commissioner  determines  that  the 
investigator  has  presented  adequate 
assurances  that  the  investigator  will 
employ  investigational  devices  solely  in 
compliance  with  the  provisions  of  this 
part  and  of  parts  50  and  56  of  this 
chapter. 

Dated:  March  3.  1997. 
William  B.  Schultz, 
Depu  ty  Commissioner  for  Policy. 
IFR  Doc.  97-6475  Filed  3-13-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

26  CFR  Part  1 

[TD  6560;  TD  8597;  TO  8660] 

RIN  1545-AQ69;  1545-AT58;  1545-AT51 

Consolidated  Returns;  Consolidated 
and  Controlled  Groups;  Correction 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
technical  corrections  to  final  regulations 
[TD  8560;  TD  8597;  TD  8660)  which 
were  published  in  the  Federal  Register 
on  Monday.  August  15.  1994  (59  FR 
41666);  Tuesday,  July  18. 1995  (60  FR 
36671);  and  Thursday.  March  14,  1996 
(61  FR  10447);  respectively.  The  final 
regulations  amend  the  consolidated 
return  investment  adjustment 
provisions,  intercompany  transaction 
provisions  and  the  provisions  limiting 
losses  and  deductions  from  transactions 
between  members  of  a  nonconsolidated 
controlled  group. 

DATES:  The  correcting  amendments 
affecUng  §§  1.267(f)-l.  1.1502- 
13(n(2)(ii).  (g)(5),  (1)(1),  1.1502-20, 
1.1502-32(b),  and  1.1502-80(b)  are 
effective  July  18.  1995.  The  correcting 
amendments  affecting  §§  1.1502-11, 
1.1502-19,  1.1502-32(0,  1.1502-43, 
1.1502-76  and  1.1502-80(d)(l)  are 
effective  January  1, 1995.  The  correcting 
amendments  affecting  §  1.1502-13(0(6) 
are  effective  March  14,  1996.  For  dates 
of  applicability  see  §§  1.267(0-1(1), 
§  1.1502-ll(b)(5),  1.1502-13(1)(1). 
1.1502-13(0(6)(v),  1.1502-19(h), 
1.1502-32(h),  1.1502-76(b)(5),  1.1502- 
80(d),  and  other  relevant  provisions. 
FOR  FtiRTHER  INFORMATION  CONTACT: 
William  Barry  of  the  Office  of  Assistant 
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Chief  Counsel  (Corporate),  (202)  622- 
7770  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  correcting  eunendments 
are  under  sections  267  and  1502  of  the 
Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  and  omissions  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

List  of  Subjects  in  26  CFR  Fart  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  26  CFR  Part  1  is 
corrected  by  making  the  follovnng 
correcting  amendments: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  Part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  1.267(f)-l  is  amended 
as  follows: 

1.  In  paragraph  (c)(l)(iii),  the  first 
sentence  is  revised. 

2.  Paragraph  {1)(2)  is  revised. 
The  revisions  read  as  follows: 

-  §  1 .267(0-1    Controlled  groups. 

•        «        •        *        • 

(c)  •  •  •  (1)  *  •  • 

(iii)  •  *  *  To  the  extent  S's  loss  or 
deduction  &om  an  intercompany  sale  of 
property  is  taken  into  account  under 
this  section  as  a  residt  of  B's  transfer  of 
the  property  to  a  nonmember  that  is  a 
person  related  to  any  member, 
immediately  after  the  transfer,  under 
sections  267(b)  or  707(b),  or  as  a  result 
of  S  or  B  becoming  a  nonmember  that 
is  related  to  any  member  under  section 
267(b),  the  loss  or  deduction  is  taken 
into  account  but  allowed  only  to  the 
extent  of  any  income  or  gain  taken  into 
account  as  a  result  of  the  transfer.  *  *  * 


0)*  •  • 

(2)  Avoidance  transactions.  This 
paragraph  (1)(2)  applies  if  a  transaction 
is  engaged  in  or  structured  on  or  after 
April  8,  1994,  with  a  principal  purpose 
to  avoid  the  rules  of  this  section  (and 
instead  to  apply  prior  law).  If  this 
paragraph  (1)(2)  applies,  appropriate 
adjustments  must  be  made  in  years 
beginning  on  or  after  July  12, 1995,  to 
prevent  the  avoidance,  duplication, 
omission,  or  elimination  of  any  item  (or 
tax  liability),  or  any  other  inconsistency 
with  the  rules  of  this  section. 


Par.  3.  Section  1.1502-11  is  amended 
by  revising  paragraph  (b)(2)(iii), 
Sample  3.  (e)  to  read  as  follows: 

§1.1  S02-1 1    Consolidated  taxable  income. 

*  *         *         «         * 

(b)*  •  • 

(2)*  *  * 

(iii)*   *  * 

Example  3.  *   *   * 

(e)  Under  paragraph  (b)(2)(ii)  of  this 
section,  S's  S30  of  loss  limited  under  this 
paragraph  (b)  is  treated  as  a  separate  net 
operating  loss. 

*  •         •  •  • 

Par.  4.  Section  1.1502-13  is  amended 
as  follows: 

1.  In  paragraph  (0(2)(ii),  a  sentence  is 
added  before  the  last  sentence  of  the 
paragraph. 

2.  In  paragraph  (0(6)  introductory 
text,  the  last  sentence  is  revised. 

3.  In  paragraph  (g)(5).  Example  5.  (c), 
the  tenth  sentence  is  revised. 

4.  In  paragraph  (1)(1)  the  third,  foiulh, 
and  fifth  sentences  are  revised. 

The  addition  and  revisions  read  as 
follows: 

§1.1502-13    intercompany  transaction*. 

***** 

(0*  *  • 

(2)*   •   • 

(ii)  *  •  *  B's  dividend  received 
deduction  under  section  243(a)(3)  is 
determined  without  regard  to  any 
intercompany  distributions  under  this 
paragraph  (0(2)  to  the  extent  they  are 
not  included  in  gross  income.  *  •   * 

*  *         •        •         • 

(6)  *  •  •  For  this  purpose,  P  stock  is 
any  stock  of  the  common  parent  held 
(directiy  or  indirecUy)  by  another 
member  or  any  stock  of  a  member  (the 
issuer)  that  was  the  common  parent  if 
the  stock  vras  held  (directly  or 
indirecUy)  by  another  member  while  the 
issuer  was  the  common  parent. 

(g)*  *  • 

(5)*   *   • 

Example  5.  *  *  * 

(c)  •  *  *  Under  §  1.446-3(0.  the 
deemed  $100  up  front  payment  by  Ml 
to  M2  is  taken  into  account  over  the 
term  of  the  new  contract  in  a  manner 
reflecting  the  economic  substance  of  the 
contract  (for  example,  allocating  the 
payment  in  accordance  with  the  forward 
rates  of  a  series  of  cash-settled  forward 
contracts  that  reflect  the  specified  index 
and  the  $1,000  notional  principal 
amount).  •  •  • 

*  •        •        •        • 

(D*  *  •(D*  *  •  For  example,  S's 
and  B's  items  from  S's  sale  of  property 
to  B  which  occurs  in  a  consolidated 
return  year  beginning  before  July  12, 
1995,  are  taken  into  account  under  prior 


law,  even  though  B  may  dispose  of  the 
property  in  a  consolidated  return  year 
beginning  on  or  after  July  12, 1995. 
Similarly,  an  intercompany  distribution 
to  which  a  shareholder  becomes  entitied 
in  a  consolidated  return  year  beginning 
before  July  12.  1995,  but  which  is 
distributed  in  a  consolidated  return  year 
beginning  on  or  after  that  date  is  taken 
into  accoiuit  under  prior  law  (generally 
when  distributed),  because  this  section 
generally  takes  dividends  into  account 
when  the  shareholder  becomes  entitled 
to  them  but  this  section  does  not  apply 
at  that  time.  If  application  of  prior  law 
to  S's  deferred  gain  or  loss  from  a 
deferred  intercompany  transaction  (as 
defined  under  prior  law)  occurring  in  a 
consolidated  return  year  beginning  prior 
to  July  12. 1995.  would  be  affected  by 
an  intercompany  transaction  (as  defined 
under  this  section)  occurring  in  a 
consolidated  return  year  beginning  on 
or  after  July  12.  1995,  S's  deferred  gain 
or  loss  continues  to  be  taken  into 
account  as  provided  under  prior  law, 
and  the  items  from  the  subsequent 
intercompany  transaction  are  takeninto 
accoiut  under  this  section.  *  *  * 

*  •        •        *        • 

Par.  5.  Section  1.1502-19  is  amended 
as  follows: 

1.  In  paragraph  (c)(lMiii)(A),  the  last 
sentence  is  revised. 

2.  Paragraph  (g)  is  amended  by: 

a.  Revising  the  first  sentence  of  the 
introductory  text. 

b.  Revising  the  fourth  and  fifth 
sentences  in  Example  1.  (d). 

c.  Revising  the  fiirst  sentence  in 
Example  4.  (b). 

d.  Revising  the  first  sentence  in 
Example  6.  (b). 

The  revisions  read  as  follows: 

§  1.1502-19    Excess  loss  accouiHs. 

*  •         *         •         • 

(€)••• 

(D*  •  • 

(iii)'  •  • 

(A)  •  •  *  An  asset  of  S  is  not 
considered  to  be  disposed  of  or 
abandoned  to  the  extent  the  disposition 
is  in  complete  liquidation  of  S  or  is  in 
exchange  for  consideration  (other  than 
reUef  iroxa  indebtedness); 


(g)  Examples.  For  purposes  of  the 
examples  in  this  section,  unless 
otherwise  stated,  P  owns  all  100  shares 
of  the  only  class  of  S's  stock  and  S  owns 
all  100  shares  of  the  only  class  of  T's 
stock,  the  stock  is  owned  for  the  entire 
year.  T  owns  no  stock  of  lower-tier 
members,  the  tax  year  of  all  persons  is 
the  calendar  year,  all  persons  use  the 
accrual  method  of  accounting,  the  foots 
set  forth  the  only  corporate  activity,  all 
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transactions  are  between  unrelated 
persons,  and  tax  liabilities  are 
disregarded.  *  *  * 

Example  1*  '  * 

(d)  •  •   *  Under  secUon  301(d),  P's  basis 
in  the  T  stock  is  $60.  Under  §  1.1502-13,  and 
paragraph  (b)(2)  of  this  section,  S's  S160  gain 
from  the  distribution  is  deferred  and  taken 
into  account  in  Year  5  as  a  result  of  P's  sale 
of  the  T  stock.  •  •  • 

•  •         •         •         * 

Example  4.  *  *  " 

(b)  Analysis.  Under  paragraph  {c)(2)  of  this 
section,  S  is  treated  as  dis[>osing  of  each  of 
its  shares  of  T's  stock  immediately  before  T 
becomes  a  nonmember.  *   *  * 

•  •         •         •         • 

Example  6.  *   *   * 

(b)  Analysis.  Under  paragraph  (c)(l)(iii)(A) 
of  this  section,  P's  excess  loss  account  on 
each  of  its  shares  of  S's  stock  ordinarily  is 
taken  into  account  at  the  time  substantially 
all  of  S's  assets  are  treated  as  disposed  of, 
abandoned,  or  destroyed  for  Federal  income 
tax  purposes.  •  •  • 

•  *  •  0  • 

Par.  6.  Section  1.1502-20  is  amended 
as  follows: 

1.  In  paragraph  {]j](6).  Example  5.  (iii) 
is  revised. 

2.  In  paragraph  (e)(3).  Example  1.  (i). 
the  third  sentence  is  revised. 

3.  In  paragraph  (e)(3).  Example  1.  (ii) 
is  revised. 

The  revisions  read  as  follows: 

$1.1 502-20    Disposition  or 
deconsolidation  of  sut>sidiary  stock. 

•  •         *         *         • 

(b)*   •   * 

(6)*    *    • 

Example  5.  *  *  * 

(iii)  T's  issuance  of  additional  shares  to  the 
public  results  in  S's  intercompany  loss  being 
taken  into  account  under  the  acceleration 
rule  of  §  1.1502-13(d)  because  there  is  no 
difference  between  P's  $100  basis  in  the  T 
stock  and  the  $100  basis  the  T  stock  would 
have  had  if  P  and  S  had  been  divisions  of  a 
single  corporation.  S's  loss  taken  into 
account  is  disallowed  under  paragraph  (a)(1) 
of  this  section. 

•  •         *         •         « 

(e)«  •  • 
(3)*  *  • 

Example  1.*  *   *  (i)  *  *  *  With  the  view 
described  in  paragraph  (e)(1)  of  this  section, 
P  transfers  land  with  a  value  of  $100  and  a 
basis  of  $100  to  T  in  exchange  for  prefened 
stock  with  a  $200  redemption  price  and 
liquidation  preference.  *   •   * 

(ii)  Under  section  305,  the  redemption 
[ffemium  is  treated  as  a  distribution  of 
property  to  which  section  301  and  §  1.1502- 
13(fK2)'apply.  Under  §S  1.1502-13  and 
1.1502-32,  P's  aggregate  basis  in  the 
preferred  and  common  slock  is  unaffected  by 
the  deemed  distributions. 

•  *         •         •         • 

Par.  7.  Section  1.1502-32  is  amended 
as  follows: 

1.  In  paragraph  (b)(3)(ii)(A).  the 
second  sentence  is  revised. 


2.  In  paragraph  (b)(3)(v),  the  last 
sentence  is  revised. 

3.  In  paragraph  (b)(5){ii),  Example  5. 
(c),  the  second  sentence  is  revised. 

4.  In  paragraph  (b)(5).  Example  6.  (b) 
is  revised. 

5.  In  paragraph  (f),  a  sentence  is 
added  after  the  second  sentence. 

The  addition  and  revisions  read  as 
follows: 

§1.1 502-32    invoatment  adjustments. 

•         *         «         •         • 

(b)*  *  * 

(3)*   •   • 

(ii)  *  *   *  (A)  *   *   *  For  example.  S's 
dividend  income  to  which  §  1.1 502- 
13(fl(2)(ii)  applies,  and  its  interest 
excluded  from  gross  income  under 
section  103,  are  treated  as  tax-exempt 
income.  *   *   • 


(v)  *   •   *  S*  §1.1502-13(f)(2)(iv)  for 
taking  into  accbunt  distributions  to 
which  section  301  applies  (but  not  other 
distributions  treated  as  dividends) 
under  the  entitlement  rule. 

*  *        *        •        • 

(5)*    *    * 
(ii)*   *   * 

Example  5.  *   *  * 

(c)  *   *   *  Under  §  1.1502-13(f)(2)(iv),  S  is 
treated  as  making  a  $70  distribution  to  P  at 
the  time  P  becomes  entitled  to  the 
distribution.  •  *   * 

Example  6.  •   *   * 

(b)  Analysis.  Under  section  358,  P's  basis 
in  the  S  stock  is  increased  by  its  basis  in  the 
T  stock.  Under  §  1.1502-13(0(3)  the  money 
received  is  treated  as  being  taken  into 
account  immediately  after  the  transaction. 
Thus,  the  $10  is  treated  as  a  dividend 
distribution  under  section  301  and  under 
paragraph  (b)(3)(v)  of  this  section,  the  $10  is 
a  distribution  to  which  paragraph  (b)(2)(iv)  of 
this  section  applies.  Accordingly,  P's  basis  in 
the  S  stock  is  $160  immediately  after  the 
merger,  which  is  then  decreased  by  the  $10 
distribution  taken  into  account  immediately 
after  the  transaction,  resulting  in  a  basis  of 
$150. 
***** 

(f)  *   *  *  For  example,  if  T  merges 
into  S,  S  is  treated,  as  the  context  may 
require,  as  a  successor  to  T  and  as 
becoming  a  member  of  the  group.  *   *   • 

•  •        *        *        • 

Par.  8.  Section  1.1502-43  is  amended 
by  revising  paragraph  (a)(3)(iii)  to  read 
as  follows: 

$1.1 502-43    Consolidated  accumulated 
earnings  tax. 

(a)*  *  • 

(3)*   *   ' 

(iii)  Earnings  and  profits  resulting 
from  the  disposition  of  a  member's  stock 
are  determined  without  regard  to  the 
stock  basis  adjustments  under 
§§  1.1502-32  and  1.1502-33(c)(l). 


Par.  9.  Section  1.1502-76  is  amended 
by  revising  peiragraph  (b)(4).  Example  1. 
(a)  and  the  first  sentence  of  Example  1 . 
(c)  to  read  as  follows: 

§1.1 502-76    Taxable  year  of  members  of 
group. 

***** 

(b)*   *   * 
(4)*   *    * 

Example  1.  Items  allocated  between 
consolidated  and  separate  returns,  (a)  Facts. 
P  and  S  are  the  only  members  of  the  P  group. 
P  sells  all  of  S's  stock  to  individual  A  on  June 
30,  and  therefore  S  becomes  a  nonmember  on 
July  1  of  Year  2. 
***** 

(c)  Acquisition  of  another  subsidiary  before 
end  of  tax  year.  The  facts  are  the  same  as  in 
paragraph  (a)  of  this  Example  1,  except  that 
on  July  31  P  acquires  all  the  stock  of  T 
(which  filed  a  separate  return  for  its  year 
ending  on  November  30  of  Year  1)  and  T 
therefore  becomes  a  member  on  August  1  of 
Year  2.  *   *  * 
***** 

Par.  10.  Section  1.1502-80  is 
amended  as  follows: 

1.  Paragraph  (b)  is  revised. 

2.  In  paragraph  (d)(1),  a  sentence  is 
added  to  the  end  of  the  paragraph. 

The  addition  and  revision  reads  as 
follows: 

§1.1502-80    Applicability  of  other 
provisions  of  law. 

***** 

(b)  Non-applicability  of  section  304. 
Section  304  does  not  apply  to  any 
acquisition  of  stock  of  a  corporation  in 
an  intercompany  transaction  or  to  any 
intercompany  item  from  such 
transaction  occurring  on  or  after  July  24, 
1991. 
***** 

(d)  •   *   *  (1)  *   *   *  For  purposes  of 
this  paragraph  (d),  any  reference  to  a 
transferor  or  transferee  includes,  as  the 
context  may  require,  a  reference  to  a 
successor  or  predecessor. 
***** 

Cynthia  E.  Grigsby. 

Chief,  Begulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 
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summary:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assiunptions  for 
valuing  benefits  under  tenninating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assimiptions  for  plans  with  valuation 
dates  in  April  1997. 
EFFECTIVE  DATE:  April  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Coimsel, 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street.  NW..  Washington,  DC 
20005. 202-326-4024  (202-326-4179 
for  TTY  and  TDD). 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 
assumptions  are  intended  to  refiect 
ciurent  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 


adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  simi  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during  April 
1997. 

For  aimuity  benefits,  the  interest 
assumptions  will  be  6.10  percent  for  the 
first  25  years  following  the  valuation 
date  and  5.00  percent  thereafter.  The 
annuity  interest  assumptions  represent  a 
decrease  (from  those  in  effect  for  March 
1997)  of  0.10  percent  for  the  first  25 
years  following  the  valuation  date  and 
are  otherwise  unchanged.  For  benefits  to 
be  paid  as  liunp  sums,  the  interest 
assumptions  to  be  used  by  the  PBGC 
will  be  4.75  percent  for  the  period 
during  which  a  benefit  is  in  pay  status 
and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  The  lump  sum  interest 
assumptions  represent  a  decrease  (from 
those  in  effect  for  March  1997)  of  0.25 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status  and  for  the  seven 
years  directly  preceding  that  period; 
they  are  otherwise  unchanged. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 


Because  of  the  need  to  provide 
immediate  gtii  dance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  April  1997,  the  PBGC  finds  that 
good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "si^ficant  regulatory 
action"  imder  the  criteria  set  forth  in 
Executive  Order  12866.      " 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 
In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— [AMENDED] 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341,  1344,  1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  42  is 
added  to  Table  II,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  4044 — Interest  Rates  Used  to  Value  Annuities  and  Lump  Sums 

TABLE  I.— Annuity  Valuations 

[This  table  sets  forth,  for  each  indicated  calendar  month,  the  interest  rates  (dervDted  by  \\,  h.  ■  .  .  ,  and  referred  to  generalty  as  i,)  assumed  to  be 
in  effect  between  specified  anniversaries  of  a  valuation  date  that  occurs  within  that  calendar  month;  ttiose  anniversaries  are  spectfted  in  \t\e 
columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  dale.) 


For  valuation  dates  occurring  in  ttie  month — 

The  values  of  i,  are: 

>< 

for  t  -          i,          for  t  = 

it 

fort- 

• 

April  1997 

•                                                                 • 

• 

• 

0610 

• 

1-25       .0500          >25 

• 

N/A 

N/A 

Table  II.— Lump  Sum  Valuations 

[in  Rising  tt>is  table:  (1)  For  tienefits  for  which  the  participant  or  beneficiary  is  entitled  to  be  in  pay  status  on  the  valuation  date,  the  inwnediate  an- 
nul^ rate  shall  apply;  (2)  For  t>enerrts  for  which  the  deferral  period  is  y  years  (where  y  is  an  integer  and  0  <  y  <  n,),  interest  rate  i,  shall 
apply  from  the  valuation  date  for  a  period  of  y  years,  arxJ  thereafter  the  immediate  annuity  rate  shall  appiy;  (3)  For  benefits  for  which  the  de- 
ferral period  is  y  years  (where  y  is  an  integer  and  ni<  y  <  ni  +  n2),  interest  rate  i2  shall  apply  from  the  valuation  date  for  a  penod  of  y-ni 
years,  interest  rate  ii  shall  appfy  for  the  following  n,  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (4)  For  benefits  for  which 
the  deferral  period  is  y  years  (where  y  is  an  integer  and  y  >  n,  +  n2),  interest  rate  h  shall  apply  from  the  valuation  date  for  a  penod  of 
y-ni  -ni  years,  interest  rate  i2  shall  appty  for  the  following  nj  years,  interest  rate  ii  shall  apply  for  the  following  n,  years,  and  thereafter  the 
immediate  annuity  rate  shall  apply.] 


Rate  set 

For  plans  with  a  valu- 
ation dale 

Immediate 
annuity 
rate  (per- 
cent) 

Deft 

ii 

irred  annuities  (percent) 

On  or  alter 

Before 

\2          h         ni         02 

• 

42 

•                             * 

• 

04-1-97 

• 
05-1-97 

4.75 

• 

4.00 

4.00     4.00          7          8 
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Issued  in  Washington,  D.Q,  on  this  10th 
day  of  March  1997. 
John  Seal, 

Acting  Executive  Director.  Pension  Benefit 
Guaranty  Corporation. 
(FR  Doc.  97-6487  Filed  3-13-97;  8:45  am) 
BIUJNG  CODE  770e-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-6691-8] 

Oklahoma:  Final  Auttiorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Review  of  immediate  final  rule 
technical  corrections. 

SUMMARY:  The  State  of  Oklahoma  has 
appUed  for  Final  authorization  to  revise 


its  hazardous  vMste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  EPA  has  reviewed 
Oklahoma's  application  and  decided 
that  its  hazardous  waste  program 
revision  satisHes  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  As  such.  EPA  published 
an  immediate  final  rule  on  October  9, 
1996,  for  30-day  public  review  and 
comment  period.  The  EPA  did  not 
receive  comments  by  the  close  of 
business  November  25, 1996.  Today's 
publication  is  a  technical  correction  to 
the  State  Analog  chart,  listing  the  State 
regulations  that  are  equivalent  to  the 
Federal  rules. 

DATES:  Effective  date:  March  14,  1997. 
This  technical  correction  is  in  regard  to 
final  authorization  for  Oklahoma  which 
affirms  the  immediate  final  decision 
previously  published,  and  notifies  the 
public  that  the  final  authorization  was 
effective  on  Decemt)er  23, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson,  Authorization 


Coordinator,  Grants  and  Authorization 
Section  (6PG-G),  EPA  Region  6,  First 
Interstate  Bank  Tower  at  Fountain  Place, 
1445  Ross  Avenue,  Dallas,  Texas  75202. 
Phone  number:  (214)  665-8533. 

SUPPLEMENTARY  INFORMATION: 

A.  Technical  Corrections 

The  Oklahoma  Department  of 
Environmental  Quality  (ODEQ) 
submitted  a  comment  containing 
technical  corrections  to  the  State  Analog 
chart  at  61  FR  52884-52886,  listing  the 
State  regulations  that  are  equivalent  to 
the  rules  promulgated  to  the  Federal 
RCRA  implementing  regulations  in  40 
CFR  parts  124,  260-268,  and  270  that 
were  published  on  October  9,  1996. 
Many  of  the  dates  cited  in  that  chart 
were  incorrect  and  the  following  chart 
lists  the  correct  dates  of  the  State 
analogs  that  are  being  recognized  as 
equivalent  to  the  appropriate  Federal 
requirements.  The  following  chart 
replaces  the  previously  published  chart. 


Federal  Citation 


State  analog 


1 .  Requirements  for  Preparation,  Adoption,  and  Submittal  of  Imptemerv 
tabon  Plans,  [58  FR  38816)  July  20.  1993.  {Checklist  125). 


2.  Testing  and  Monitoring  Activities.  [58  FR  46040]  August  31.  1993. 
(Checklist  126) 

3.  Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Furnaces.  [58 
FR  59598]  November  9.  1993.  (Checklist  127) 

4.  Hazardous  Waste  Management  Systems;  Identification  and  Listing  of 
Hazardous  Waste;  Waste  from  Wood  Surface  Protection,  [59  FR 
458]  January  4.  1994.  (Checklist  128) 

5.  Hazardous  Waste  Management  System;  Identification  and  Listing  of 
Hazardous  Waste;  TreatatxIity  Studies  Sample  Excluskxi,  [59  FR 
8362]  Fetxuary  18.  1994.  (Checklist  129) 

6.  Hazardous  Waste  Mar^gement  System;  Identificatkxi  and  Listing  of 
Hazardous  Waste;  Recycled  Used  Oil  Management  Standards,  [59 
FR  10550]  March  4.  1994.  (Checklist  130). 

7.  Recordkeeping  Instmctiofw,  [59  FR  13891]  March  24.  1994.  (Check- 
list 131). 

8.  Hazardous  Waste  Management  System;  Identification  and  Listing  of 
Hazardous  Wastes;  Wastes  from  Wood  Surface  Protection;  Coaec- 
tion.  [59  FR  28484]  June  2.  1994.  (Checklist  132). 

9.  Standards  Applicat3le  to  Owners  and  Operators  of  Hazardous  Waste 
Treatment.  Storage,  and  Disposal  Facilities,  Undergrourxj  Storage, 
Tanks,  and  Undergrourxj  Injecton  Control  Systems;  Financial  Assur- 
ance; Letter  of  Credit.  [59  FR  29958]  June  10.  1994.  (Checklist  133). 

10.  Hazardous  Waste  Management  System;  Correction  of  Listing  of 
P015-B«7llium  Po¥Wler,  [59  FR  31551-31552]  June  20.  1994. 
(Checklist  134). 


Oklahoma  Hazardous  Waste  Management  Act  (OHWMA),  as  amend- 
ed, 27A  Oklahoma  Statutes  (O.S.),  Supp.  1994,  §§2-7-107  (A),  (4) 

and  (5),  and  2-2-104,  effective  1994;  and  Oklahoma  Administrative 

Code  (OAC)  Rules  252:200-3-1 ,  252-200-3-2  through  252:200-3- 

6.  effective  July  1,  1995. 
OHWMA,  as  amended.  27A  O.S..  Supp.  1994.  §§2-2-106.  effective 

1994.  OAC  Rules  252:200-3-1  through  252:200-^3-6,  effective  July 

1,  1995. 
OHWMA,  as  amended.  27A  OS..  Supp.  1994.  §§2-2-104.  and  2-7- 

107(A)(5),  effective   1994  and  OAC  Rules  252200-3-1   through 

252:200-3-6,  effective  July  1,  1995. 
OHWMA,  as  amended.  27A  O.S.,  Supp.  1994  §§2-2-104  and  §2-7- 

106.  effective  1994  and  OAC  Rules  252:200-3-1  through  252:200- 

3-6,  effective  July  1.  1995. 
OHWMA.  as  amended.  27A  OS..  Supp.  1994  §§2-2-104  and  2-7- 

106.  effective  1994  and  OAC  Rules  252:200-3-1  through  252:200- 

3-6,  effective  July  1,  1995. 
OHWMA.  as  amended.  27A  O.S..  Supp.  1994.  §§2-2-104.  and  2-7- 

107(A)(5)  effective   1994.  and  OAC  Rules  252200-3-1   through 

252.200-3-6.  effective  July  1.  1995. 
OHWMA.  as  amended,  27A  O.S..  Supp.  1994.  §2-2-104,  and  2-7- 

105(5).  and  2-7-106.  eHective  1994.  and  OAC  Rules  252200-3-1 

through  252:200-3-6.  effective  July  1.  1995. 
OHWMA.  as  amended.  27A  O.S..  Supp.  1994  §2-7-106.  and  2-2- 

104.  effective  1994.  and  OAC  Rules  252:200-3-1  through  252:200- 

3-6.  effective  July  1,  1995. 
OHWMA,  as  amended,  27A  OS.,  Supp.  1994,  §§2-2-104,  effective 

1994.  and  OAC  Rules  26220G-3-1  through  252:200-3-6  effective 

July  1.  1995. 

OHWMA,  as  amended,  27A  O.S.,  Supp.  1994,  §§2-2-104.  and  2-7- 
106,  effective  1994.  and  OAC  Rules  252:200-3-1  through  252:200- 
3-6.  effective  July  1,  1995. 


Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action" 


and,  is  therefore  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
In  addition,  this  action  does  not  impose 


any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
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(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issuess  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

Because  this  action  is  not  subject  to 
notice-and-conunent  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Anthority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  February  11. 1997. 
ferry  Cliflbrd. 

Acting  Regional  Administrator. 
[FR  Doc.  97-6511  Filed  3-13-97;  8:45  am] 
BIUJNG  COOE  aS«>-60-P 


LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1610 

Use  of  Non-LSC  Funds 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  revises  the 
Legal  Services  Corporation's 
("Corporation"  or  "LSC")  rule 
concerning  the  use  of  non-LSC  funds  by 
LSC  recipients.  The  revisions  are 
intended  to  address  constitutional 
challenges  raised  by  the  previous  rule, 
and  to  ensure  that  no  LSC-funded  entity 
engages  in  restricted  activities.  This 
revised  rule  deletes  the  provisions  on 
transfers  of  non-LSC  funds  and  adds  a 
new  section  setting  out  standards  for  the 
integrity  of  recipient  programs. 
DATES:  The  interim  rule  is  effective  on 
March  14. 1997.  Comments  must  be 
submitted  on  or  before  April  14, 1997. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel.  Legal  Services  Corporation, 
750  First  St.  NE..  11th  Floor, 
Washington.  DC  20(X)2-4250. 


FOR  FURTHER  ttlFORMATION  CONTACT: 
Victor  Fortune,  General  Counsel.  (202) 
336-8910. 

SUPPt-EMENTARY  INFORMATION:  On 
December  2. 1996.  the  Corporation 
published  a  completely  revised  final 
rule  to  implement  Section  504  in  the 
Corporation's  FY  1996  appropriations 
act,  Pub.  L.  104-134,  110  Stat.  1321 
(1996).  as  incorporated  by  the 
Corporation's  FY  1997  appropriations 
act.  Pub.  L.  104-208. 110  Stat  3009. 
Section  504  applies  certain  restrictions 
to  any  person  or  entity  receiving  LSC 
funds,  effectively  restricting  the  use  of 
virtually  all  of  a  recipient's  funds  to  the 
same  degree  that  it  restricts  LSC  funds. 
Although  not  required  to  by  law,  the 
Corporation  extended  the  restrictions  on 
a  recipient's  funds  to  a  transfer  of  a 
recipient's  non-LSC  funds.  Thus,  the 
rule  required  that  when  a  recipient 
transferred  its  non-LSC  funds  to  an 
entity  that  had  no  LSC  funds,  the 
conditions  would  remain  attached  to  the 
transferred  funds.  However,  the  other 
funds  of  the  entity  would  not  be 
affected.  • 

In  January  1997,  five  legal  services 
recipients  in  Hawaii,  Alaska,  and 
California,  together  with  two  of  their 
program  lawyers,  two  non-federal 
flinders  and  a  client  organization,  filed 
suit  in  the  United  States  District  Court 
for  the  District  of  Hawaii  challenging  a 
number  of  the  Section  504  restrictions 
as  unconstitutional  conditions  on  their 
use  of  non-LSC  funds.  Legal  Aid  Society 
of  Hawaii,  et  al.  v.  Legal  Services 
Corporation,  Civil  Action  No.  97-00032 
ACK.  On  February  14,  1997,  the  Court 
entered  an  order  which  preliminarily 
enjoined  the  Corporation  fitim  enforcing 
restrictions  on  the  recipients"  use  of 
non-LSC  fimds  for  certain  restrictions  as 
to  which  the  Coiul  determined  that  the 
plaintifiis"  had  a  fair  likelihood  of 
demonstrating  an  infiingement  of  First 
Amendment  rights.  The  Court's 
preliminary  ruling  was  grounded  in 
pertinent  part  on  its  understanding  of 
the  Corporation's  interrelated 
organization  policy,  but  also  implicated 
the  expansive  reach  of  the  Corporation's 
restrictions  on  non-LSC  funds.  The 
effect  of  the  preliminary  order  is  to 
allow  those  recipients  who  are  plaintif£s 
in  the  case  to  use  their  non-LSC  funds 
to  engage  in  certain  prohibited  activities 
within  their  recipient  programs  during 
the  interim  period  before  a  trial  on  the 
merits  and  a  final  ruling  by  the  judge. 
This  creates  at  least  a  temporary 
situation  clearly  at  odds  with 
congressional  intent. 

The  Corporation  has  reviewed  its 
policies  and  regulations  and  is  making 
certain  limited  adjustments,  which  are 


intended  both  to  preserve  the  statutory 
system  created  by  Congress  that  forbids 
recipients  from  engaging  in  prohibited 
activities  and  subsidizing  prohibited 
activities  with  LSC  funds  and  to 
respond  to  the  constitutional  concerns 
addressed  by  the  Court.  In  making  these 
limited  revisions,  the  Corporation  is 
acting  to  reinforce  its  commitment  to 
the  statutory  structure  of  prohibitions 
and  restrictions  intended  by  Congress 
without  risking  the  possible 
infringement  of  constitutional  rights 
where  the  prohibited  activities  are 
supported  entirely  by  non-LSC  funds 
and  carried  out  without  subsidization 
by  the  LSC  grantee.  Under  the  Court's 
decision,  an  LSC-funded  entity  can 
engage  in  restricted  activities.  While 
recognizing  that  this  initial  decision  is 
not  dispositive  of  the  issue,  the 
Corporation  is  mindful  that  Congress 
clearly  intended  to  assure  that  no  LSC- 
funded  entity  engage  in  restricted 
activities. 

The  Operations  and  Regulations 
Committee  ("Committee")  of  the 
Corporation's  Board  of  Directors 
("Board")  held  public  hearings  on  this 
matter  and  considered  a  draft  interim 
rule  on  March  7, 1997.  The  Committee 
recommended  and  the  Board  agreed  on 
March  8, 1997,  to  publish  this  revised 
rule  as  an  interim  rule.  An  interim  rule 
is  necessary  in  order  to  provide  prompt 
and  critically  necessary  guidance  to  LSC 
recipients  on  the  revised  legal  stat\is  of 
these  regulations,  address  the  alleged 
constitutional  infirmities,  and  yet 
preserve  the  integrity  of  LSC-funded 
programs  consistent  with  congressional 
intent.  Accordingly,  prior  notice  and 
public  comment  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  See  5  U.S.C.  Sections 
553(b)(3)(B)  and  553(d)(3).  This  rule  is 
effective  upon  publication.  However, 
the  Corporation  also  solicits  comment 
on  this  interin>-rule  for  review  and 
consideration  by  the  Committee  and 
Board.  After  receipt  of  written  public 
comment,  the  Committee  intends  to 
hold  public  hearings  to  discuss  the 
written  comments  and  to  hear  oral 
comments.  It  is  anticipated  that  a  final 
rule  will  be  issued,  which  will 
supersede  this  interim  rule. 

Generally,  this  rule  deletes  provisions 
in  Section  1610.7  on  the  transfer  of  non- 
LSC  funds  and  adds  a  new  section 
dealing  with  the  integrity  of  recipient 
programs.  This  section  also  formally 
replaces  and  nullifies  Section  1-7  of  the 
Corporation's  1988  Audit  and 
Accounting  Guide,  which  sets  out  the 
Corporation's  policy  on  interrelated 
organizations. 

A  section-by-section  analysis  is 
provided  below. 
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Section  1610.1  Purpose 

The  purpose  section  is  revised  to 
reflect  congressional  intent  that  no  LSC- 
funded  organization  engage  in  any 
restricted  activities. 

Section  1610.7     Transfers  of  funds 

The  provisions  on  the  transfer  of  non- 
LSC  funds  are  deleted  from  this  section. 
The  new  §  1610.8,  which  sets  out 
standards  to  ensure  the  integrity  of  the 
recipient  program,  has  been  added. 

Section  1610.8     Program  Integrity  of 
Recipient 

The  purpose  of  this  new  section  is  to 
ensure  the  integrity  of  recipient 
programs.  It  provides  that  this  part's 
restrictions  on  non-LSC  funds  will  be 
applied  to  an  organization  found  to  be 
interrelated  with  a  recipient  such  that  it 
controls,  is  controlled  by  or  is  subject  to 
common  control  with  another 
organization,  unless  the  recipient  can 
demonstrate  that  it  meets  this  part's 
standards  of  program  integrity.  This 
new  policy  on  program  integrity  is 
based  in  part  on  the  Corporation's 
policy  on  interrelated  organizations, 
which  is  modified  in  this  rule  to  allow 
recipients  to  have  an  afRliation  or 
relationship  with  separate  organisations 
which  may  engage  in  prohibited 
activities  funded  solely  with  non-LSC 
funds,  provided  that  the  standards  for 
program  integrity  in  this  rule  are  met. 
The  standards  of  program  integrity 
require  that  there  be  a  wall  of  separation 
between  the  recipient  and  another 
organization  so  that  LSC  funds  will  not 
be  used  to  subsidize  prohibited 
activities.  Thus,  although  the  recipient's 
governing  body  could  control  the  other 
organization,  the  separate  and  distinct 
integrity  of  the  recipient  program  is 
required  to  be  maintained. 

Paragraph  (a)  of  this  section 
essentially  reflects  the  Corporation's  old 
pohcy  on  interrelated  organizations.  It 
states  that  if  a  recipient  controls,  is 
controlled  by  or  is  subject  to  common 
control  with  another  organization,  the 
two  organizations  will  be  found  to  be 
interrelated  and  will  be  subject  to  the 
restrictions  of  this  part  unless  they  meet 
the  standards  of  program  integrity  in 
paragraph  (b).  "Control"  is  defined  as 
the  ability  to  determine  or  influence  the 
management  or  policies  of  another 
organization.  The  test  for  determining 
whether  such  control  exists  is  largely 
the  same  as  in  the  old  interrelated 
policy,  with  a  few  adjustments  that  are 
reflected  in  the  Section  1610.8(a)(3). 
The  old  poUcy  stated  that  a 
determination  of  interrelatedness  will 
be  based  on  the  totality  of  the  facts  and 
that  no  one  factor  would  be 


determinative.  This  new  rule  retains 
this  provision  except  that  it  cites  one 
factor  that  is  determinative  of 
interrelatedness.  If  there  is  an  overlap  of 
officers  and  directors  such  that  the 
governing  body  of  one  organization 
includes  enough  representatives  of  the 
other  to  cause  or  prevent  action  by  the 
other,  interrelated  status  will  be  found. 
Nevertheless,  this  interrelation  does  not 
automatically  mean  that  the  restrictions 
of  this  part  will  be  applied  to  both 
organizations.  The  restrictions  would 
only  be  applied  if  the  standards  of 
program  integrity  in  paragraph  (b)  are 
not  met. 

Paragraph  (b)  sets  out  the  standards  of 
program  integrity.  First,  the  other 
organization  must  not  receive  any  LSC 
funds.  Second,  the  relationship  of  the 
recipient  with  the  other  organization 
must  be  approved  by  the  recipient's 
governing  body.  This  ensures  that  it  is 
the  local  board,  which  is  governed  by 
the  Corporation's  governing  body 
regulation,  45  CFR  Part  1607,  rather 
than  a  recipient's  staff  or  management, 
that  approves  the  relationship.  The  third 
standard  requires  clear  physical  and 
financial  separation  of  the  recipient 
from  the  other  organization  such  that 
the  recipient  must  have  an  objective 
integrity  and  independence.  Factors 
considered  to  determine  whether  such 
objective  integrity  and  independence 
exist  include  the  existence  of  separate 
personnel,  the  existence  of  separate 
accounting  and  timekeeping  records,  the 
existence  of  separate  facilities,  and  the 
extent  to  which  signs  or  other  forms  of 
identification  distinguish  the  recipient 
from  the  organization.  Determinations 
taking  into  account  these  standards  are 
necessary  to  ensure  that  there  is  no 
identification  of  the  recipient  with 
restricted  activities  and  that  the  other 
organization  is  not  a  sham  or  paper 
organization  and  is  not  so  closely 
identified  with  the  recipient  that  there 
might  be  confusion  or  misunderstanding 
about  the  recipient's  involvement  with 
or  endorsement  of  prohibited  activities. 

List  of  Subfects  in  45  CFR  Part  1610 

Grant  programs.  Legal  services. 

For  reasons  set  forth  in  the  preamble, 
LSC  revises  45  CFR  Part  1610  to  read  as 
follows: 

PART  1610— USE  OF  NON-LSC  FUNDS 

1610.1  Purpose. 

1610.2  Definitions. 

1610.3  Prohibition. 

1610.4  Authorized  use  of  other  funds. 

1610.5  ^4otification. 

1610.6  Applicability. 

1610.7  Transfers  of  recipient  funds. 


1610.8  Program  integrity  of  recipient. 

1610.9  Accounting. 

Authority:  42  U.S.C.  2996i;  Pub.  L.  104- 
208.  110  Stat.  3009  Pub.  L  104-134  110  StaL 
1321  (1996). 

$1610.1    Purpose. 

This  part  is  designed  to  implement 
statutory  restrictions  on  the  use  of  non- 
LSC  funds  by  LSC  recipients  and  to 
ensure  that  no  LSC-funded  entity  shall 
engage  in  any  activities  restricted  by 
this  part. 

§1610.2    Definitions. 

(a)  Purpose  prohibited  by  the  LSC  Act 
means  any  activity  prohibited  by  the 
following  sections  of  the  LSC  Act  and 
those  provisions  of  the  Corporation's 
regulations  that  implement  such 
sections  of  the  Act: 

(1)  Sections  1006(d)(3),  1006(d)(4), 
1007(a)(6).  and  1007(b)(4)  of  the  LSC 
Act  and  45  CFR  part  1608  of  the  LSC 
Regulations  (Political  activities); 

(2)  SecUon  1007(a)(10)  of  the  LSC  Act 
(Activities  inconsistent  with 
professional  responsibilities); 

(3)  Section  1007(b)(1)  of  the  LSC  Act 
and  45  CFR  part  1609  of  the  LSC 
regulations  (Fee-generating  cases); 

(4)  Section  1007(b)(2)  of  the  LSC  Act 
and  45  CFR  part  1613  of  the  LSC 
Regulations  (Criminal  proceedings); 

(5)  Section  1007(b)(3)  of  the  LSC  Act 
and  45  CFR  part  1615  of  the  LSC 
Regulations  (Actions  challenging 
criminal  convictions); 

(6)  Section  1007(b)(7)  of  the  LSC  Act 
and  45  CFR  part  1612  of  the  LSC 
Regulations  (Organizing  activities); 

(7)  Section  1007(b)(8)  of  the  LSC  Act 
(Abortions); 

(8)  Section  1007(b)(9)  of  the  LSC  Act 
(School  desegregation);  and 

(9)  SecUon  1007(b)(10)  of  the  LSC  Act 
(Violations  of  Military  Selective  Service 
Act  or  military  desertion). 

(b)  Activity  prohibited  by  or 
inconsistent  with  Section  504  means  any 
activity  prohibited  by,  or  inconsistent 
with  the  requirements  of,  the  following 
sections  of  110  Stat.  1321  (1996)  and 
those  provisions  of  the  Corporation's 
regulations  that  implement  those 

SfiCtiOQS* 

(1)  Section  504(a)(1)  and  45  CFR  part 
1632  of  the  LSC  Regulations 
(Redistricting); 

(2)  Sections  504(a)(2)  through  (6),  as 
modified  by  Sections  504(b)  and  (e),  and 
45  CFR  part  1612  of  the  LSC  Regulations 
(Legislative  and  administrative 
advocacy); 

(3)  Section  504(a)(7)  and  45  CFR  part 
1617  of  the  LSC  Regulations  (Class 
actions); 

(4)  Section  504(a)(8)  and  45  CFR  part 
1636  of  the  LSC  Regulations  (Statement 
of  facts  and  client  identification); 
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(5)  Section  504(a)(9)  and  45  CFR  part 
1620  of  the  LSC  Regulations  (Priorities); 

(6)  Section  504(a)(10)  and  45  CFR  part 
1635  of  the  LSC  Regulations 
(Timekeeping); 

(7)  Section  504(a)(ll)  and  45  CFR  part 
1626  of  the  LSC  Regulations  (Aliens); 

(8)  Section  504(a)(12)  and  45  CFR  part 
1612  of  the  LSC  Regulations  (Public 
pjjiicy  training); 

(9)  Section  504(a)(13)  and  45  CFR  part 
1642  of  the  LSC  Regulations  (Attorneys' 

(10)  Section  504(a)(14)  (Abortion 
litigation);  

(11)  Section  504(a)(15)  and  45  CFR 
part  1637  of  the  LSC  Regulations 
(Prisoner  litigation); 

(12)  Section  504(a)  (16),  as  modified 
by  Section  504(e),  and  45  CFR  part  1639 
of  the  LSC  Regulations  (Welfare  reform); 

(13)  Section  504(a)(17)  and  45  CFR 
part  1633  of  the  LSC  Regulations  (Drug- 
related  evictions);  and 

(14)  Section  504(a)(18)  and  45  CFR 
part  1638  of  the  LSC  Regulations  (hi- 
person  solicitation). 

(c)  lOLTA  funds  means  funds  derived 
fixim  programs  established  by  State 
court  rules  or  legislation  that  collect  and 
distribute  interest  on  lawyers'  trust 
accounts. 

(d)  Non-LSC  funds  means  funds 
derived  from  a  source  other  than  the 
Corporation. 

(e)  Private  funds  means  funds  derived 
from  an  individual  or  entity  other  than 
a  governmental  source  or  LSC. 

(f)  Public  funds  means  non-LSC  funds 
derived  from  a  Federal,  State,  or  local 
government  or  instrumentality  of  a 
government.  For  purposes  of  this  part, 
lOLTA  funds  shall  be  treated  in  the 
same  manner  as  public  funds. 

(g)  Transfer  means  a  transfer  of  a 
recipient's  funds  for  the  piupose  of 
conducting  programmatic  activities  that 
are  normally  conducted  by  the 
recipient,  such  as  the  representation  of 
eligible  clients,  or  that  provide  direct 
support  to  the  recipient's  legal 
assistance  activities. 

(h)  Tribal  funds  means  fluids  received 
bom  an  Indian  tribe  or  bom  a  private 
nonprofit  foundation  or  organization  for 
the  benefit  of  Indians  or  Indian  tribes. 

§1610.3    Prohibition. 

A  recipient  may  not  use  non-LSC 
funds  for  any  purpose  prohibited  by  the 
LSC  Act  or  for  any  activity  prohibited 
by  or  inconsistent  with  Section  504, 
unless  such  use  is  authorized  by 
§§  1610.4,  1610.6  or  1610.7  of  this  part. 

§  1610.4    Authorized  use  of  other  funds. 

(a)  A  recipient  may  receive  tribal 
funds  and  expend  them  in  accordance 
with  the  specific  purposes  for  which  the 
tribal  funds  were  provided. 


(b)  A  recipient  may  receive  public  or 
lOLTA  funds  and  use  them  in 
accordance  with  the  specific  purposes 
for  which  they  were  provided,  if  the 
funds  are  not  used  for  any  activity 
prohibited  by  or  inconsistent  with 
Section  504. 

(c)  A  recipient  may  receive  private 
funds  and  use  them  in  accordance  with 
the  purposes  for  which  they  were 
provided,  provided  that  the  funds  are 
not  used  for  any  activity  prohibited  by 
the  LSC  Act  or  prohibited  or 
inconsistent  with  Section  504. 

(d)  A  recipient  may  use  non-LSC 
funds  to  provide  legal  assistance  to  an 
individual  who  is  not  financially 
eligible  for  services  under  part  1611  of 
this  chapter,  provided  that  the  funds  are 
used  for  the  specific  purposes  for  which 
those  funds  were  provided  and  are  not 
used  for  any  activity  prohibited  by  the 
LSC  Act  or  prohibited  by  or  inconsistent 
with  Section  504. 

§1610.5    Notification. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  recipient  may 
accept  funds  frt)m  any  source  other  than 
the  Corporation,  imless  the  recipient 
provides  to  the  source  of  the  funds 
written  notification  of  the  prohibitions 
and  conditions  which  apply  to  the 
funds. 

(b)  A  recipient  is  not  required  to 
provide  such  notification  for  receipt  of 
contributions  of  less  than  $250. 

§1610.6    Appiicabiiity. 

Notwithstanding  §  1610.7(a),  the 
prohibitions  referred  to  in 
§§  1610.2(a)(4)  (Criminal  proceedings), 
(a)(5)  (Actions  challenging  criminal 
convictions),  (b)(7)  (Aliens)  or  (b)(ll) 
(T^soner  litigation)  of  this  part  will  not 
apply  to: 

(a)  A  recipient's  or  subrecipient's 
separately  funded  public  defender 
program  or  project;  or 

(b)  Criminal  or  related  cases  accepted 
by  a  recipient  or  subrecipient  pursuant 
to  a  court  appointment. 

§  1 61 0.7    Transfers  of  recipient  funds. 

(a)  For  a  transfer  of  LSC  funds,  the 
prohibitions  and  requirements  referred 
to  in  this  part,  except  as  modified  by 
paragraphs  (b)  and  (c)  of  this  section, 
will  apply  both  to  the  funds  transferred 
and  to  the  non-LSC  funds  of  the  person 
or  entity. 

(b)(1)  In  regard  to  the  requirement  in 
§  1610.2(b)(5)  on  priorities,  persons  or 
entities  receiving  a  transfer  of  LSC  funds 
shall  either 

(i)  use  the  funds  transferred  consistent 
with  the  recipient's  priorities;  or 

(ii)  establish  their  own  priorities  for 
the  use  of  the  funds  transferred 
consistent  with  45  CFR  part  1620; 


(2)  In  regard  to  the  requirement  in 
§  1610.2(b)(6)  on  timekeeping,  persons 
or  entities  receiving  a  transfer  of  LSC 
funds  are  required  to  maintain  records 
of  time  spent  on  each  case  or  matter 
undertaken  with  the  funds  transferred. 

(c)  For  a  transfer  of  LSC  funds  to  bar 
associations,  pro  bono  programs,  private 
attorneys  or  law  firms,  or  other  entities 
for  the  sole  purpose  of  funding  private 
attorney  involvement  activities  (PAI) 
pursuant  to  45  CFR  part  1614,  the 
prohibitions  or  requirements  of  this  part 
shall  apply  only  to  the  funds 
transferred. 

§  1610.8    Program  integrity  of  recipient 

(a)  If  a  recipient  controls,  is  controlled 
by  or  is  subject  to  common  control  with 
another  organization,  the  two 
organizations  are  interrelated 
organizations  and  the  restrictions  in  this 
part  will  be  applied  to  both 
organizations,  unless  the  association 
between  the  two  organizations  meets  the 
standards  of  program  integrity  in 
paragraph  (b)  of  this  section. 

(1)  Control  means  the  direct  or 
indirect  ability  to  determine  the 
direction  of  management  and  policies  or 
influence  the  management  or  policies  of 
another  organization. 

(2)  Factors  considered  to  determine 
whether  control  exists  are: 

(i)  The  extent  and  pattern  of  any 
overlap  of  officers,  directors,  or  other 
managers  between  two  organizations; 

(ii)  The  contractual  and  financial 
relationships  (especially  in  terms  of  the 
proportion  of  the  organization's  funds  or 
resources  that  are  provided  by  the 
possibly  controlling  organization); 

(iii)  The  history  of  relationships 
among  the  organizations  (e.g..  the  fact 
that  one  organization  provided  initial 
funding  and  named  initial  director  of 
another  would  be  a  relevant  fact;  as 
would  facts  relating  to  decision-making 
on  policies  or  transactions  of  mutual 
interest;  actual  control  of  particular 
decisions); 

(iv)  A  close  identity  of  interest; 

(v)  One  organization  has  become  a 
mere  conduit,  "incorporation 
pocketbook,"  or  "straw"  party  for 
another, 

(vi)  Funds  are  solicited  by  a  separate 
entity  in  the  name  of  and  with  the 
expressed  or  implicit  approval  of  the 
recipient  and  substantially  all  of  the 
funds  solicited  are  intended  by  the 
contributor  or  are  otherwise  required  to 
be  transferred  to  the  recipient  or  used  at 
its  discretion  or  direction; 

(vii)  A  recipient  transfers  resources  to 
another  entity  that  holds  these  resources 
for  the  benefit  of  the  recipient;  and 

(viii)  A  recipient  assigns  functions  to 
an  entity  whose  funding  is  primarily 
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derived  from  sources  other  than  public 
contributions. 

(3)  A  detennination  of 
interrelatedness  will  be  based  on  the 
totality  of  the  facts  and  the  presence  or 
absence  of  any  one  or  more  factors  is  not 
determinative,  except  that  an  overlap  of 
officers  and  directors  such  that  the 
governing  body  of  one  organization 
includes  enough  representatives  of  the 
other  to  cause  or  prevent  action  by  the 
other  will  be  determinative  that  the 
organizations  are  interrelated. 

(b)  The  restrictions  in  this  part  will 
not  be  applied  to  an  organization  found 
to  be  interrelated  pursuant  to  paragraph 
(a)  if: 

(1)  The  organizadon  receives  no  LSC 
funds,  and  LSC  funds  do  not  directly  or 
indirectly  subsidize  restricted  activities; 

(2)  The  relationship  with  the 
organization  is  approved  by  the 
recipient's  governing  body;  and 

(3)  The  recipient  is  physically  and 
financially  separate  from  the 
organization.  Mere  bookkeeping 
separation  of  LSC  funds  from  other 
funds  is  not  sufficient.  In  order  to  be 
physically  and  financially  separate,  the 
recipient  and  the  organization  must 
have  an  objective  integrity  eind 
independence  from  one  another.  Factors 
considered  to  determine  whether  such 
objective  integrity  and  independence 
exist  shall  include,  but  are  not  limited 
to: 

(i)  The  existence  of  separate 
personnel; 

(ii)  The  existence  of  separate 
accoimting  and  timekeeping  records; 

(iii)  The  existence  of  separate 
facilities;  and 

(iv)  The  extent  to  which  signs  and 
other  forms  of  identification  which 
distinguish  the  recipient  from  the 
organization  are  present. 

§1610.9    Accounting. 

Funds  received  by  a  recipient  from  a 
source  other  than  the  Corporation  shall 
be  accounted  for  as  separate  and  distinct 
receipts  and  disbursements  in  a  manner 
directed  by  the  Corporation. 

Dated:  March  11.1997. 
Victor  M.  Fortuno, 
General  Counsel. 

|FR  Doc.  97-6542  Filed  3-13-97:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  95-142;  RM-868S1 


Radio  Broadcasting  Services;  Zapata, 
TX 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Arturo  Lopez,  allots  Channel 
228A  at  Zapata.  Texas,  as  the 
community's  first  local  FM  service.  See 
60  FR  46562.  September  7. 1995. 
Channel  228A  can  be  allotted  to  Zapata 
in  compUance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
Channel  228A  at  Zapata  are  2&-54-30 
NL  and  99-16-18  WL.  Since  Zapata  is 
located  within  320  kilometers  (199 
miles)  of  the  U.S.-Mexican  border, 
concurrence  of  the  Mexican  government 
has  been  obtained  for  this 
allotment.With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  April  21. 1997.  The 
window  period  for  filing  applications 
will  open  on  April  21. 1997.  and  close 
on  May  22.  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPt.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-142. 
adopted  February  26.  1997.  and  released 
March  7. 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW. 
Washington.  IX;.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
ITS.  Inc..  (202)  857-3800.  2100  M 
Street.  NW.  Suite  140.  Washington.  EX: 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154.  as  amended. 


§73.202    [Antended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Zapata.  Channel  228A. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Chief.  Allocations  Bmnch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-6429  Filed  3-13-97;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  96-122;  RM-6795;  RM- 
8860] 

Radio  Broadcasting  Services; 
Riverdale  and  Huron,  CA 

AGENCY;  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  dismisses  a 
petition  for  rule  making  filed  by  Happy 
Nice  Valley  Broadcasting  requesting  the 
allotment  of  Chaimel  252A  to  Riverdale, 
California,  as  that  locality's  first  local 
aural  transmission  service  (RM-8795). 
The  proposal  is  dismissed  based  upon 
the  lack  of  interest  by  the  petitioner  or 
any  other  interested  party  to  provide 
information,  as  requested,  to  establish 
that  Riverdale  constitutes  a  bona  fide 
"community",  as  that  term  is  defined 
for  purposes  of  Section  307(b)  of  the 
Communications  Act.  as  amended  by 
the  Telecommunications  Act  of  1996. 
for  allotment  objectives.  See  61  FR 
30585.  June  17. 1996.  However,  in 
response  to  a  counterproposal  filed  by 
Radio  Coalinga  Latino.  Channel  252A  is 
allotted  to  the  incorporated  community 
of  Huron.  California,  as  that  locality's 
first  local  aural  transmission  service 
(RM-e860).  Coordinates  used  for 
Channel  252A  at  Huron,  California,  are 
36-15-41  and  120-04-19.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  April  21,  1997.  The 
window  period  for  filing  applications 
on  Channel  252A  at  Huron.  CaUfomia. 
will  open  on  April  21. 1997,  and  close 
on  May  22,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  252A  at  Hiu-on,  California, 
should  be  addressed  to  the  Audio 
Services  Division.  (202)  418-2700. 
SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-122. 
adopted  February  26. 1997.  and  released 
March  7, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
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inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services.  Inc..  2100  M  Street.  NW..  Suite 
140.  Washington,  DC  20037,  (202)  857- 
3800. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  California,  is 
amended  by  adding  Huron,  Channel 
252A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-6428  tiled  3-13-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

(Docket  No.  961129337-7040-02;  I.D. 
112096A] 

RiN0648-XX75 

Rsherles  of  the  Northeastern  United 
States;  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Fisheries;  1997  Scup 
Specifications 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Admioistration  (NOAA), 

Commerce. 

ACTION:  Final  rule  and  final 

specifications  for  the  1997  scup  fishery. 

SUMMARY:  NMFS  issues  the  final 
specifications  for  the  1997  scup  fishery 
that  include  a  commercial  catch  quota, 
a  recreational  harvest  limit,  and  other 
management  measures.  The  intent  of 
these  measures  is  to  prevent  overfishing 
of  the  scup  resource. 
DATES:  The  amendment  to 
§  648.123(a)(1)  is  effective  April  14, 
1997.  The  final  1997  scup  specifications 


are  efiiective  March  11, 1997  through 
December  31, 1997. 
ADDRESSES:  Copies  of  the  Mid-Atlantic 
Fishery  Management  Coimcil's  analysis 
and  recommendations  are  available 
from  David  R.  Keifer,  Executive 
Director.  Mid- Atlantic  Fishery 
Management  Council.  Room  2115, 
Federal  Building,  300  South  New  Street, 
Dover,  DE  19904-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lucille  L.  Helvenston,  Fishery 
Management  Specialist  (508)  281-9347. 
SUPPLEMENTARY  INFORMATION: 
Comprehensive  measiu^s  enacted  by 
Amendment  8  to  the  Summer  Flounder, 
Scup,  and  Black  Sea  Bass  Fishery 
Management  Plan  (FMP)  were  designed 
to  rebuild  the  severely  depleted  scup 
stock.  Amendment  8  established  a 
Monitoring  Committee  that  meets 
aimually  to  review  the  best  available 
scientific  data  and  make 
recommendations  regarding  the  catch 
quota  and  other  management  measures 
in  the  FMP.  The  Committee's 
recommendations  are  made  to  achieve 
the  target  exploitation  rates  estabfished 
in  the  amendment  to  reduce  overfishing. 
The  Committee  bases  its 
recommendations  on:  (1)  Commercial 
and  recreational  catch  data;  (2)  current 
estimates  of  fishing  mortafity;  (3)  stock 
status;  (4)  recent  estimates  of 
recruitment;  (5)  virtual  population 
analysis  (VPA);  (6)  levels  of  regulatory 
noncompliance  by  fishermen  or 
individual  states;  (7)  impact  of  fish  size 
and  net  mesh  regulations;  (8)  impact  of 
gear  other  than  otter  trawls  on  the 
mortality  of  scup;  and  (9)  other  relevant 
information. 

Based  on  the  recommendations  of  the 
Monitoring  Committee,  the  Mid-Atlantic 
Councirs  Demersal  Sp>ecies  Committee 
makes  a  recommendation  to  the 
Council,  which  in  turn  makes  a 
reconunendation  to  the  Administrator, 
Northeast  Region,  NMFS.  The  Council 
recommended  a  commercial  quota, 
recreational  harvest  limit,  and  changes 
in  the  minimum  mesh  regulations  for 
1997. 

The  measures  contained  in  this  final 
action  are  unchuiged  from  those  in  the 
proposed  rule  published  December  9, 
1996.  (61  FR  64854)  and  are:  (1)  A 
coastwide  commercial  quota  of  6.0 
milUon  lb  (2.7  million  kg);  (2)  a 
recreational  harvest  limit  of  1.947 
milhon  lb  (0.88  milfion  kg);  (3)  an 
increase  in  the  minimum  codend  mesh 
size  from  4.0  inches  (10.21  cm)  to  4.5 
Inches  (11.43  cm)  and  (4)  seasonal 
minimum  mesh  threshold  levels  of 
4,000  lb  (1,814  kg)  in  the  winter  months 
(November— April)  and  1,000  lb  (453 
kg)  in  the  sumer  months  (May — 


October).  Detailed  background 
information  concerning  these  measures 
is  provided  in  the  proposed  nde  and  is 
not  repeated  here. 

The  coastwide  quota  is  for  the  1997 
fishing  year,  January  1, 1997,  through 
December  31.  1997.  However,  the 
Coimcil  has  proposed  a  regulatory 
change  in  a  separation  action  that  would 
divide  the  quota  into  three  seasons: 
Winter  1  (January — April).  Summer 
(May — October)  and  Winter  2 
(November — December).  The  winter 
quota  would  be  coastwide.  The  simimer 
quota  would  J)e  allocated  on  a  state-by- 
stafe  basis.  Trip  limits  would  be 
imposed  in  the  winter  p>eriods.  If  this 
proposal  is  approved,  it  would  be 
implemented  about  mid-1997. 

Comments  and  Responses 

The  Mid-Atlantic  Fishery 
Management  Council  (Council) 
submitted  a  conunent  in  support  of  the 
1997  specifications  for  the  scup  fishery. 
The  Department  of  Marine  Fisheries  of 
the  Commonwealth  of  Massachusetts 
(MADMF)  and  an  individual  submitted 
comments  in  opposition  to  the  proposed 
1997  specifications  for  the  scup  fishery. 

Comment:  Both  MADMF  and  the 
individual  commenter  believe  the 
NMFS  should  not  implement  the  1997  - 
coastwide  commercial  quota  for  several 
reasons.  The  individual  commenter 
asserts  that  the  absence  of  any 
constraints  on  the  harvest  of  the 
coastwide  quota  allows  the  winter 
offshore  fishery  to  catch  all  of  the  quota 
and  discriminates  against  inshore 
harvesters.  The  MADMF  states  that, 
without  the  proposed  regulatory  change 
to  the  quota  system,  the  quota  will  be 
harvested  early  in  the  year  and  there 
will  be  negative  impacts  from  the 
resulting  fishery  closure.  MADMF  also 
notes  that  quota  monitoring  should  be 
improved  prior  to  iinplranentation. 

Response:  The  FMP  requires  NMFS  to 
implement  a  coastwide  commercial 
quota  for  1997.  NMFS  has  no  legal 
authority  to  defer  implementation  of  the 
quota  until  the  regtdatory  amendment  is 
approved.  While  NMFS  is  actively 
involved  in  the  ongoing  eSorts  to 
improve  quota  monitoring,  partictdarly 
for  state  fisheries,  NMFS  disagrees  with 
the  impUcation  that  the  existing 
monitoring  system  is  inadequate  for 
scup  quota  management  Further.  NMFS 
disagrees  with  the  contention  that  the 
quota  is  discriminatory.  The  quota  in 
and  of  itself  is  not  discriminatory. 
Although  these  measures  may  have 
negative  impacts  on  different  sectors  of 
the  fishery  because  of  the  distance  from 
areas  in  which  scup  are  available,  the 
regulatory  measures  are  not  in  and  of 
themselves  discriminatory.  The  review 
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of  the  amendment  concluded  that  it  was 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
with  other  applicable  law.  NMFS  notes 
that  the  amendment  applies  to  the 
coastwide  fishery  rather  than  just  to  the 
Massachusetts  industry,  which  the 
amendment  shows  has  historically 
accounted  for  only  7  percent  of  the 
coastwide  scup  landings. 

Comment:  MADMF  comments  that 
the  implementation  of  the  quota  and  the 
anticipated  fishery  closure  will  not 
prevent  regulatory  discards  in  the  small 
mesh  fisheries,  particularly  the  squid 
fishery.  MADMF  proposes  that,  if  the 
quota  is  implemented  for  1997,  NMFS 
should  revise  the  manner  in  which 
discards  are  accounted  for  in  calculating 
the  quota.  MADMF  proposes  that 
discards  should  only  be  considered  if 
they  occur  in  fisheries  that  ar^  directed 
towards  scup. 

Response:  The  minimum  mesh 
requirement  and  the  associated  catch 
threshold  are  intended  to  discourage 
vessel  operators  using  small  mesh  for 
other  species  from  continuing  to  fish 
when  they  encounter  large  amounts  of 
scup  that  they  would  be  required  to  sort 
out  from  other  species  and  discard.  The 
FMP  also  specifies  that  the  annual  total 
allowable  catch  (TAG)  will  be  set  to 
attain  the  target  exploitation  rates 
specified  in  the  plan.  Because  the  TAG 
represents  the  sum  of  discards  and 
quota,  there  is  an  incentive  for  the 
industry  to  reduce  discards  in  order  to 
increase  quotas.  NMFS  cannot  modify 
the  FMP  as  suggested  by  MADMF  to 
change  the  manner  in  which  discards 
are  deducted  from  the  TAG. 

MNFS  notes  that  if  these  measures  do 
not  have  the  desired  effects  on  discard 
levels,  the  FMP  provides  the  Gouncil 
with  the  option  of  specifying  season  and 
area  closures  in  the  future  if  necessary 
to  address  such  concerns. 

Comment:  The  individual  commenter 
stated  that  fishermen  frt>m 
Massachusetts  were  not  represented  in 
the  scup  management  process  and  were 
unfairly  impacted. 

Response:  The  process  to  adopt  and 
implement  the  amendment  involved 
public  hearings  where  members  of  the 
industry  among  other  members  of  the 
public  were  allowed  to  comment  on  the 
proposed  measures.  NMFS  notes  that  in 
1995,  hearings  were  held  in  New 
Bedford,  MA,  and  Newport,  RI,  on  July 
18th  and  July  17th,  respectively.  The 
proposed  rule  also  solicited  comments 
from  the  public  that  were  considered  by 
NMFS  in  the  review  of  the  amendment. 
Therefore,  NMFS  concludes  that 
Massachusetts  industry  participants 
were  given  several  opportunities  to  be 


represented  in  the  scup  management 
process. 

Comment:  MADMF  suggested  that  the 
4,000-lb  (1,814-kg)  threshold  that  will 
trigger  the  minimum  mesh  requirement 
should  be  decreased  to  100  lb  (45  kg). 
MADMF  proposes  that  this  decrease 
will  lessen  the  discards  of  small 
fuvenile  scup. 

Response:  The  4,000-lb  (1,814-kg) 
threshold  that  will  trigger  the  minimum 
mesh  requirement  was  set  in  response  to 
analysis  of  scientific  data  and  public 
comment.  The  amendment  showed  that 
in  1992  and  1993,  a  large  share  of  the 
total  scup  landings  (80  percent)  was 
comprised  of  landings  in  excess  of  4,000 
lb  (1,814  kg).  Therefore,  the  threshold 
was  set  at  4,000  lb  (1.814  kg)  to  target 
the  majority  of  vessels  landing  scup.  A 
much  lower  threshold  would  penalize  a 
large  number  of  vessels  that  catch  small 
amounts  of  scup  as  a  catch  in  various 
mixed  trawl  fisheries.  These  vessels  will 
be  forced  to  discard  legal  size  scup  if 
they  are  caught  while  fishing  for  other 
species  with  mesh  smaller  than  the  scup 
minimum  size.  The  cost  that  would  be 
home  by  the  industry  as  the  result  of  a 
drastic  reduction  in  the  threshold 
greatly  outweighs  the  benefits  that 
would  accrue  to  the  stock.  The  4,000-lb 
(1,814-kg)  threshold  allows  vessel 
operators  to  retain  and  land  legal  size 
scup  that  will  be  counted  toward  the 
quota. 

Comment:  MADMF  and  the 
individual  commenter  both  disagree 
with  NMFS'  conclusion  in  the  preamble 
of  the  proposed  rule  that  the  proposed 
measures  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  MADMF  notes 
that  NMFS  concluded  that  the  effect  of 
the  quota  will  be  minimal  because  the 
1997  quota  level  is  not  significantly 
lower  than  the  commercial  landings  in 
1995,  the  most  recent  year  for  which 
data  are  available.  MADMF  states  that 
the  scup  landings  data  for  the 
Massachusetts  fishery  are  incomplete. 
Therefore,  the  effect  of  the  quota  will 
not  be  minimal  for  the  State's  industry. 
MADMF  also  asks  why  the  commercial 
quota  is  not  reduced  from  the  1995  level 
if  the  scup  stock  is  severely  depleted. 

Response:  NMFS  disagrees  with 
MADMF  and  the  individual  commenter 
that  the  incomplete  data  from  the  State 
of  Massachusetts  would  alter  the 
conclusion  that  there  are  no  significant 
impacts  on  the  industry.  While  NMFS 
accepts  that  MADMF  may  well  be 
correct  in  stating  that  these  data  are 
incomplete  for  Massachusetts,  NMFS 
cannot  conclude  that  there  is  a 
significant  impact  on  industry  based 
solely  on  such  a  statement.  NMFS  based 
its  conclusions  concerning  the 


economic  impacts  of  these  measures  on 
the  best  available  data.  NMFS  notes  that 
the  regulatory  amendment  for  the  scup 
fishery,  currently  under  review,  invites 
state  fisheries  agencies  to  update  the 
landings  data  for  their  states  in  order  to 
make  future  adjustments  to  the  sunmier 
state  quota  shares.  NMFS  encourages 
MADMF  to  take  such  action  if  the 
regulatory  amendment  is  approved. 

NMFS  Believes  that  these  aimual 
specifications  address  the  depleted 
nature  of  the  scup  stock.  The  1997 
reductions  in  exploitation  are 
anticipated  to  be  realized  due  to  a 
reduction  in  discards  rather  than  a 
reduction  in  landings.  The  Council 
selected  a  TAC  level  of  9.11  million  lb 
(4.13  million  kg)  as  having  a  50  percent 
probability  of  achieving  the  target 
exploitation  rate  of  47  percent  for  1997. 
The  TAC  was  then  divided  between  the  • 
commercial  and  recreational  sectors  of 
the  fishery  in  the  shares  specified  in  the 
FMP  (78  percent  commercial  and  22 
fwrcent  recreational).  The  specifications 
of  6.0  million  lb  (2.7  million  kg)  for  the 
commercial  quota  and  1.947  million  lb 
(0.88  million  kg)  for  the  recreational 
harvest  limit  were  derived  from  the 
respective  TAGs  by  subtracting  the 
expected  discards  for  1997  (97  percent 
of  the  discards  are  allocated  to  the 
commercial  fishery  and  3  percent  are 
allocated  to  the  recreational  fishery). 
The  amount  subtracted  bom  the 
commercial  TAC  was  reduced  to 
account  for  an  anticipated  decrease  in 
discards  due  to  the  implementation  of 
minimum  mesh  size  and  fish  size 
restrictions  in  1996  and  1997. 

Comment:  MADMF  expresses  concern 
that  the  quota  will  alter  fishermen's 
behavior  and  anticipates  a  change  in  the 
fishery  for  summer  flounder  (fluke). 

Response:  It  is  unclear  from  the 
comment  what  change  MADMF 
anticipates  or  what  action  it  is 
advocating.  NMFS  cannot  respond  other 
than  to  agree  that  the  imposition  of., 
management  measures  on  a  fishery  that 
was  not  previously  regulated  is 
intended  to  alter  fishing  behavior  to  the 
benefit  of  the  stock  and  to  the  long-term 
benefit  of  the  industry. 

Comment:  A  comment  from  the 
Council  supports  the  1997 
specifications  for  the  scup  fishery. 

Response:  NMFS  notes  the  Council's 
support  of  the  1997  specifications  for 
the  scup  fishery. 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  has  been  determined  not 
to  be  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation,  Department 
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of  Commerce,  certified  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibihty 
Act  (RFA).  The  reasons  for  the  finding 
of  no  significant  economic  impact  under 
the  RFA  were  discussed  in  the  proposed 
rule  pubUshed  in  the  Federal  Register 
on  December  9, 1996  (61  FR  64854).  and 
are  not  repeated  here.  NMFS  received 
several  comments,  which  are  addressed 
above,  regarding  this  certification.  These 
comments  did  not  cause  NMFS  to 
change  its  determination  regarding  the 
certification.  As  a  result,  no  regulatory 
flexibility  analysis  was  prepared. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 


Dated:  March  10, 1997. 
Roliand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  Part  648  is  amended 
to  read  as  follows: 

PART  64&-FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  hi  §  648.123,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§648.123    Gear  restrictions. 

(a)  Travel  vessel  gear  restrictions — (1) 
Minimum  mesh  size.  The  owners  or 
operators  of  otter  trawlers  issued  a  scup 
moratorium  permit,  and  that  possess 


4,000  lb  or  more  (1,814  kg  or  more)  of 
scup  from  November  1  through  April  30 
or  1,000  lb  or  more  (454  kg  or  more)  of 
scup  from  May  1  through  October  31 
must  fish  VNrith  nets  that  have  a 
minimum  mesh  size  of  4.5  inches  (11.43 
cm)  diamond  mesh,  applied  throughout 
the  codend  for  at  least  75  continuous 
meshes  forward  of  the  terminus  of  the 
net,  or  for  codends  with  less  than  75 
meshes,  the  minimum -mesh-size 
codend  must  be  a  minimum  of  one-third 
of  the  net,  measured  from  the  terminus 
of  the  codend  to  the  head  rope, 
excluding  any  turtle  excluder  device 
extension.  Scup  on  board  these  vessels 
shall  be  stored  separately  and  kept 
readily  available  for  inspection. 
*         •        *         •        • 

[FR  Doc.  97-6483  Filed  3-11-97;  4:32  pm) 
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rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Consumer  Service 
7  CFR  Parts  250,  251,  and  253 
RIN  0584-AB27 

Food  Distribution  Programs — 
Reduction  of  ttie  Paperwork  Burden 

agency:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  Food  Distribution  Program 
regulations,  the  Emergency  Food 
Assistance  Program  regulations,  and  the 
Food  Distribution  Program  for 
Households  on  Indian  Reservations 
regulations  to  implement  the  provisions 
of  the  Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989  regarding 
paperwork  reduction  for  food 
distribution  programs.  The  proposals 
contained  in  this  rule  would  extend  the 
mayiTTiiim  effective  periods  for 
agreements  between  Federal, 
distributing,  and  recipient  agencies, 
contracts  of  distributing  and 
subdistributing  agencies  with  storage 
facilities,  contracts  between  recipient 
agencies  and  food  service  management 
companies,  and  State  plans  of  operation; 
remove  the  requirement  that  commodity 
acceptability  information  be  submitted 
for  the  following  program  categories: 
charitable  institutions,  nonprofit 
summer  camps,  the  Summer  Food 
Service  Program  for  Children,  and  the 
Emergency  Food  Assistance  Program; 
relax  monitoring  requirements  for 
distributing  agencies  with  regard  to 
charitable  institutions  and  nonprofit 
summer  camps,  and  the  food  service 
management  companies  under  contract 
with  them;  and,  amend  regulatory 
language  to  reflect  modified  information 
collection  requirements.  The  proposals 
would,  in  short,  effect  a  substantial 
reduction  in  the  information  collection 
requirements  imposed  on  distributing 
and  recipient  agencies,  and  the 
paperwork  generated  in  fulfilling  these 


requirements,  in  administering  food 
distribution  programs. 
DATES:  To  be  assured  of  consideration, 
comments  must  be  postmarked  on  or 
before  May  13.  1997. 
ADDRESSES:  Comments  should  be  sent 
to:  Lillie  Ragan,  Assistant  Branch  Chief, 
Household  Programs  Branch,  Food 
Distribution  Division,  Food  and 
Consumer  Service,  U.S.  Department  of 
Agriculture,  Park  Office  Center,  Room 
502,  3101  Park  Center  Drive,  Alexandria 
VA  22302-1594.  Comments  in  response 
to  this  rule  may  be  inspected  at  3101 
Park  Center  Drive,  Room  502, 
Alexandria  VA,  during  normal  business 
hours  (8:30  a.m.  to  5  p.m..  Mondays 
through  Fridays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Lillie  Ragan  at  the  above  address  or 
telephone  (703)  305-2662. 

SUPPt-EMENTARY  INFORMATION: 

Executive  Order  12866 

This  proj)osed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Elxecutive  Order  12866,  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  for 
any  purpose  other  than  approval  of  the 
changes  in  the  information  collection 
burden  proposed  in  the  rule. 

Regulatory  Flexibility  Act 

This  action  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5    . 
U.S.C.  601-612).  The  Administrator  of 
the  Food  and  Consumer  Service  (FCS) 
has  certified  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  procedures  in  this  rulemaking 
would  primarily  affect  FCS  Regional 
Offices,  and  the  distributing  and 
recipient  agencies  that  administer  food 
distribution  programs.  Private 
enterprises  that  enter  into  agreements 
for  the  storage  of  donated  food  or  meal 
service  management  would  also  be 
affected.  While  some  of  these  entities 
constitute  small  entities,  a  substantial 
number  will  not  be  affected.  Further, 
any  economic  impact  will  not  be 
significant. 

Executive  Order  12372 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.550,  10.568.  and  10.569. 
respectively,  and  are  subject  to  the 
provisions  of  Executive  Order  12372. 


which  requires  intergovemmental 
consultation  with  State  and  local 
officials  (7  CFR  part  3015,  Subpart  V 
and  final  rule-related  notices  published 
at  48  FR  29114,  June  24, 1983  and  49 
FR  22676,  May  31,  1984). 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
ReducUon  Act  of  1995  (44  U.S.C.  3507), 
the  Food  and  Consumer  Service  is 
submitting  for  public  comment  the 
changes  in  the  information  collection 
burden  that  would  result  from  the 
adoption  of  the  proposals  in  the  rule. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  To  be  assured  of 
consideration,  comments  must  be 
postmarked  on  or  before  May  13, 1997. 
Comments  may  be  sent  to  Wendy 
Taylor.  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
t  Office  of  Management  and  Budget 
(OMB),  Washington  DC  20503.  All 
comments  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  the  proposed  changes  in  the 
information  collection  burden.  All 
conmients  will  become  a  matter  of 
public  record.  For  further  information, 
or  for  copies  of  the  information 
collections  discussed  below,  please 
contact  Lillie  Ragan,  Assistant  Branch 
Chief,  Household  Programs  Branch, 
Food  Distribution  Division.  Food  and 
Consumer  Service.  U.S.  Department  of 
Agriculture,  Park  Office  Center.  Room 
502.  3101  Park  Center  Drive. 
Alexandria,  Virginia  22302-1594.  or 
telephone  (703)305-2662. 

Title:  Food  Distribution  Regulations 
and  Forms. 

OMB  Number:  0584-0293. 

Expiration  Date:  9/30/97. 
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Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  Agreements,  contracts,  and 
plans  of  operation.  The  rule  proposes  to: 
(1)  make  agreements  between 
distributing  agencies  and  recipient 
agencies  (food  banks,  soup  kitchens, 
charitable  institutions,  emergency 
feeding  organizations,  etc.)  to  operate 
food  distribution  programs  permanent, 
with  amendments  made  as  necessary, 
instead  of  annual;  (2)  allow  distributing 
or  subdistributing  agencies  to  sign 
contracts  with  storage  facilities  for  the 
storage  of  donated  foods  for  a  maximum 
duration  of  five  years,  instead  of  the 
present  one  year,  with  options  for  two 
additional  years;  (3)  allow  recipient 
agencies  (charitable  institutions, 
summer  camps,  and  nutrition  programs 
for  the  elderly)  to  sign  contracts  with 
food  service  management  companies  for 
one  year,  with  four  additional  one-year 
options,  instead  of  one  year  with  two 
additional  one-year  options;  and,  (4) 
make  the  plan  submitted  by  State 
agencies  and  Indian  Tribal 
Organizations  to  operate  the  Food 
Distribution  Program  on  Indian 
Reservations  (FDPIR)  ongoing,  instead 
of  annual,  with  amendments  made  as 
necessary. 

Submission  of  Inventory  Reports.  The 
rule  proposes  to  require  semiannual 
submission  of  the  recently  revised  form 
FCS-155,  the  Inventory  Management 
Register  (the  revised  form  has  been 
approved  by  OMB).  This  form  is  a  report 
of  excessive  conunodity  inventories — 


i.e.,  inventories  exceeding  a  six-month 
supply — that  helps  to  ensure  that 
commodities  will  be  utilized  before 
going  out  of  condition.  Regulations 
presently  require  monthly  submission  of 
form  FCS-155. 

Collection  of  Commodity 
Acceptability  Information.  The  rule 
proposes  to  exclude  certain  food 
distribution  program  categories  from 
those  for  which  distributing  agencies 
must  submit  commodity  acceptability 
information,  because  of  the  substantial 
reduction  in  surplus  commodities  now 
available  to  these  programs.  The 
exempted  program  categories  would  be 
charitable  institutions,  sunmier  camps, 
the  Summer  Food  Service  Program  for 
Children  (SFSP),  and  the  Emergency 
Food  Assistance  Program  (TEFAP). 
Commodity  acceptability  information  is 
collected  for  other  food  distribution 
programs  to  ensure  that  commodities 
distributed  are  of  the  types  and  forms 
most  acceptable  to  program  recipients. 

Respondents:  Respondents  include 
State  agencies  and  Indian  Tribal 
Organizations  administering  food 
distribution  programs,  and.  in  some 
cases,  recipient  agencies  responsible  for 
local  administration  and  distribution  of 
donated  commodities. 

Estimated  Number  of  Respondents: 
State  agencies  and  Indian  Tribal 
Organizations  administering  food 
distribution  programs  number  171; 
recipient  agencies  number 
approximately  11,200. 

Estimated  Number  of  Responses  per 
Respondent:  Frequency  of  response  for 


the  inventory  reports  would  be 
semiannual,  or  2  per  year.  Frequency  of 
response  for  agreements  between 
distributing  and  recipient  agencies,  the 
State  plans,  and  the  distributing  and 
recipient  agency  contracts  with  storage 
facilities  and  food  service  management 
companies  would  vary,  depending  on 
necessary  amendments  to  the 
agreements  and  plans,  and  the  length  of 
the  contracts.  It  is  estimated  that,  on 
average,  bgth  amendments  and  contracts 
would  be  completed  every  four  years,  or 
at  a  frequency  of  0.25  per  year. 
Frequency  of  response  for  the 
commodity  acceptability  reports  would 
continue  to  be  annual,  but  distributing 
agencies  would  not  be  required  to 
submit  commodity  acceptability 
information  for  charitable  institutions, 
summer  camps,  SFSP,  and  TEFAP,  thus 
reducing  the  number  of  responses  to  be 
submitted. 

Estimate  of  Burden:  The  present  and 
proposed  estimates  of  the  reporting 
burden  for  the  information  collections 
affected  by  this  rule  are  detailed  below. 
These  estimates  are  based  on 
information  obtained  from  distributing 
and  recipient  agencies  administering 
food  distribution  programs  through 
various  vehicles  such  as  meetings  and 
the  review  of  information  submitted  in 
State  plans.  The  information  includes 
the  number  of  respondents,  frequency  of 
responses  per  year  for  each  respondent, 
number  of  hours  per  response,  and  the 
total  burden  hours  for  each  information 
collection. 


Respndnts. 


Freq. 


esp. 

Total  Hfs. 

0.33 
0.20 

3,700 
561 

a33 
0.33 

83 
21 

0.33 
0.33 

99 
25 

1.75 
0^5 

1,680 
40 

50 
50 

23,300 
12,600 

10 
3 

970 

73 

Distributing  and  Recipient  Agency  Agreement: 

Present  

Proposed  

Distributing  or  Sutxjistritxjting  Agency  Contracts  w/Storage  Facilities: 

Present  ,,.....„ .... 

Proposed 

Contracts  w/Food  Service  Management  Companies: 

Present 

Proposed  „ 

Inventory  Reports  (FCS-155): 

Present  

Proposed  

Commodity  Acceptability  Reports: 

Present  ..... 

Proposed „...^. „ 

FDPIR  State  Plan: 

Present  _ 

Proposed  „ _ 


11J211 
11,211 

250 
250 

300 
300 

80 
80 

466 
252 

97 
97 


1 
0,25 

1 
Q25 

1 
0.25 

12 
2 

1 
1 

1 
0.25 


Estimated  Total  Annual  Burden  on 
Respondents:  The  total  aimual  burden 
under  OMB  Control  Number  0584-0293 
would  be  reduced  from  1,190,971  hours 
to  1,174,459  hours:  a  difference  of 
16,512  hours. 


Title:  Federal-State  Agreement,  FCS-  Abstract:  The  Federal-State 


74 

OMB  Number:  0584-0067 

Expiration  Date:  6/30/98 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 


Agreement,  form  FCS-74,  is  used  to 
ensure  that  distributing  agencies 
administering  child  nutrition  and  food 
distribution  programs  comply  writh 
Federal  regiilations  applicable  to  the 
programs.  This  rule  proposes  to  make 
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permanent,  instead  of  annual,  the 
agreement  that  distributing  agencies 
administering  food  distribution 
programs  (and  not  child  nutrition 
programs)  sign  with  the  Food  and 
Consumer  Service  (FCS).  Amendments 
would  be  made  as  necessary,  at  the 
request  of  FCS. 

Respondents:  State  agencies  and 
Indian  Tribal  Organizations 
administering  food  distribution 
programs. 

Estimated  Number  of  Respondents: 
147  State  agencies  and  Indian  Tribal 
Organizations  would  be  affected. 

Estimated  Number  of  Responses  per 
Respondent:  The  agreements  would  be 
permanent  for  the  affected  State 
agencies,  with  amendments  to  the 
agreement  submitted  as  necessary.  It  is 
estimated  that  such  amendments  would 
be  required,  on  average,  every  four 
years.  Thus,  the  annual  number  of 
responses  per  respondent  would  be 
0.25. 

Estimate  of  Burden:  The  following 
estimates  are  based  on  the  anticipated 
frequency  of  need  for  changes.  For  each 
of  the  147  affected  State  agencies  and 
Indian  Tribal  Organizations,  the 
agreement  would  take  approximately 
0.25  hours  to  complete,  and  would  be 
completed,  on  average,  0.25  times  per 
year.  Thus,  the  annual  reporting  burden 
for  these  agencies  would  be  9.2  hours. 

Estimated  Total  Annual  Burden  on 
Respondents:  The  total  annual  burden 
under  OMB  Number  0584-0067  would 
be  reduced  from  34,494  hours  to  34,466 
hours:  a  difference  of  28  hours. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions,  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  section  of  the  preamble 
of  the  final  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule 
or  the  application  of  its  provisions. 

Background 

The  Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989,  Pub.  L. 
101-147,  (hereinafter  referred  to  as  "the 
Act"),  was  enacted  on  November  10, 
1989.  Section  108  of  the  Act  amended 
what  was  then  Section  19  of  the 
National  School  Lunch  Act  (NSLA),  42 
U.S.C  1769a.  to  include  a  requirement 
that  the  Secretary  endeavor  to  reduce 


the  paperwork  burden  for  State  and 
local  educational  agencies,  schools,  and 
other  agencies  participating  in  nutrition 
assistance  programs.  The  Act  required 
that,  in  determining  ways  to  reduce  the 
paperwork  burden,  the  Secretary  (1) 
consult  with  State  and  local 
administrators  of  nutrition  assistance 
programs;  (2)  convene  at  least  one 
meeting  with  the  program 
administrators;  and  (3)  solicit 
suggestions  from  the  general  public. 
(Section  710  of  Pub.  L  104-193,  the 
Personal  Responsibility  and  .Work 
Opportunity  Reconciliation  Act  of  1996, 
repealed  Section  49  of  the  NSLA.) 

Accordingly,  on  April  9.  1990,  a 
Notice  was  published  in  the  Federal 
Register  (55  FR  13156)  soliciting 
comments  regarding  the  reduction  of  the 
paperwork  burden  associated  with  the 
administration  of  the  child  nutrition 
and  food  distribution  programs.  One 
hundred  and  sixty-five  comments 
addressing  issues  associated  with 
paperwork  reduction  for  food 
distribution  programs  were  received. 
Comments  were  received  from  105 
schools,  49  State  agencies,  five  food 
processors,  four  professional 
associations  (including  the  American 
Commodity  Distribution  Association 
and  the  American  School  Food  Service 
Association),  one  Indian  Tribal 
Organization,  and  one  consultant. 
Following  the  receipt  of  comments,  on 
July  30,  1990,  a  Paperwork  Reduction 
Task  Force  (hereinafter  referred  to  as  the 
"Task  Force"),  comprised  of 
representatives  from  two  commodity 
distribution  associations,  13  school  or 
food  distribution  program 
administrators,  and  two  FCS  Regional 
Office  directors,  was  convened  to 
review  the  comments  received  in 
response  to  the  Notice.  The  actions 
taken  to  date  by  the  Department  in 
response  to  Congress'  directive  in 
Section  108  of  Pub.  L.  101-147  are 
discussed  in  detail  below. 

Five  commenters  recommended  that 
the  amount  of  information  a  State  is 
required  to  submit  to  the  Department 
before  a  commodity  complaint  can  be 
investigated  be  reduced.  In  response  to 
these  recommendations,  through 
consultation  with  FCS  Regional  Office 
and  State  agency  representatives,  a  list 
of  data  that  must  be  provided  prior  to 
FCS  taking  any  action  regarding  a 
complaint  was  developed  and  made 
available  to  all  Regional  Offices  for 
dissemination  to  State  agencies.  While 
other  information  may  subsequently  be 
requested,  submission  of  all  required 
basic  data  at  the  time  the  complaint  is 
reported  permits  FCS  to  begin  taking 
appropriate  action  in  a  much  more 
timely  manner. 


FCS  has  also  taken  steps  to  simplify 
the  process  of  transmitting  the  data 
needed  to  act  on  commodity  complaints 
by  revising  the  Special  Nutrition 
Programs  Integrated  Information  System 
(SNPIIS)  to  allow  FCS  Regional  Offices 
to  submit  complaint  data  electronically. 
An  informational  booklet  containing 
instructions  as  to  how  to  input 
complaint  data  into  the  system  has  been 
disseminated  to  all  FCS  Regional 
Offices. 

In  order  to  streamline  the  process  of 
reporting  commodity  complaints,  FCS 
has  set  up  a  telephone  "hot  line"  for  use 
on  a  pilot  basis.  Under  the  pilot  project, 
selected  distributing  or  recipient 
agencies  within  certain  States  may 
report  commodity  complaints  to  FCS 
Headquarters  directly,  via  a  toll-free  800 
number  or  facsimile  machine.  All  FDPIR 
State  agencies,  including  all  Indian 
Tribal  Organizations  acting  as  State 
agencies  pursuant  to  7  CFR  253.2(h), 
may  report  commodity  complaints  to 
FCS  Headquarters  directly  via  the  hot 
line  also.  While  those  agencies  utilizing 
the  hot  line  must  still  provide  certain 
basic  information  before  the  problem 
can  be  resolved,  they  have  more 
flexibility  in  the  format  used  to  report 
the  information  than  those  agencies 
reporting  commodity  complaints 
through  State  and  FCS  Regional  offices, 
and  receive  a  more  immediate  response 
to  their  concerns.  If  the  pilot  project,  the 
initial  phase  of  which  concluded  on 
September  30.  1996,  indicates  that 
direct  reporting  of  commodity 
complaints  to  the  national  office 
provides  better  service  to  the  recipients 
utilizing  USDA  commodities,  by 
reducing  the  amount  of  time  required  to 
resolve  complaints,  then  access  to  the 
hot  line  will  be  extended  to  all  States. 

Five  commenters  suggested  that  the 
Department  allow  distributing  agencies 
to  waive  commodity  losses  of  $100  or 
less.  Since  this  was  already  the 
Department's  policy,  the  Department 
has  considered  how  to  provide 
clarification  of  the  policy.  In  addition, 
FCS  has  consulted  with  Regional  Offices 
to  resolve  various  issues  relating  to 
losses  resulting  from  the  improper 
storage  or  distribution  of  commodities, 
including  the  responsibility  for 
initiating  claims,  and  the  cost  efficiency 
of  the  claims  process.  This  consultation 
has  resulted  in  the  development  of  draft 
guidance  material  which  was 
disseminated  to  FCS  Regional  Offices 
for  comment  on  April  15.  1994.  The 
guidance  material  establishes  the 
Department's  position  on  issues  relative 
to:  (1)  what  entity  is  responsible  for 
pursuing  the  various  types  of  claims;  (2) 
conditions  under  which  storage 
focilities  can  offset  shortages  with 


Federal  Register  /  Vol.  62.  No.  50  /  Friday.  March  14.  1997  /  Proposed  Rules 


12111 


overages;  (3)  allowable  uses  of  funds 
derived  from  salvage  and  recycling;  (4) 
what  funds  should  be  deposited  into  the 
distributing  agency's  general  salvage 
account  and  the  allowable  uses  of  such 
funds;  (5)  the  handling  of  losses  of 
"bonus"  commodities;  and  (6)  the 
thresholds  that  have  been  established 
for  use  in  determining  what  entity  has 
the  authority  to  make  a  claim 
determination,  and  to  compromise, 
waive,  or  suspend  claims.  Several  of  the 
changes  discussed  in  the  guidance 
material  have  been  implemented 
through  policy  memoranda.  However, 
some  changes  can  only  be  effectuated  by 
revising  "Non-Audit  Claims — Food 
Distribution  Program,"  FCS  Instruction 
410-1,  and/or  through  the  rulemaking 
process.  The  issue  of  increasing  the 
limit  under  which  State  agencies  can 
waive  a  claim  is  one  that  must  be 
addressed  through  the  rulemaking 
process  for  the  Emergency  Food 
Assistance  Program  (TEFAP)  and  by 
revision  of  the  FCS  instruction  for  all 
other  food  distribution  programs. 

Twenty-one  commenters  suggested 
that  forms  FCS-155  (Monthly  Report  of 
Receipt  and  Distribution  of  Donated^ 
Foods)  and  FCS-155A  (Shipment  of 
Commodities  by  Delivery  Order)  be 
eliminated,  or  that  these  inventory 
reports  be  required  less  frequently.  After 
a  review  of  the  usefulness  of  the  forms 
in  1991  and  1992,  FCS  concluded  that 
it  would  not  be  feasible  to  eliminate 
them,  but  that  they  could  be  modified 
to  reduce  the  paperwork  burden  for 
State  agencies.  Accordingly,  forms  FCS- 
155  and  FCS-155  A  were  modified  by 
removing  some  columns  that  collected 
duplicate  information.  ^ 

With  full  implementation  of  the 
Processed  Commodities  Inventory 
Management  System  (PCIMS),  FCS 
decided  to  reexplore  the  usefulness  of 
forms  FCS-155  and  FCS-155A.  and 
initiated  a  pilot  project  in  1994  to 
determine  if  information  entered  in 
PCIMS  would  make  the  collection  of 
information  in  the  reports  redundant. 
After  identifying  relevant  information 
that  can  be  accessed  through  this 
system,  an  alternate,  less  time- 
consuming  inventory  reporting  form 
was  developed  for  use  by  those  State 
agencies  participating  in  the  pilot 
project.  After  evaluating  the  results  of 
the  pilot  project,  this  form — the  revised 
FCS^155 — was  further  refined  to  collect 
information  on  excessive  commodify 
inventories  only,  and  not  the  detailed 
information  on  receipt  and  distribution 
of  commodities  currently  reported. 
Excessive  commodity  inventories  are 
defined  in  7  CFR  250.14(f)  as  those  that 
exceed  a  six-month  supply.  The  revised 
FCS-155 — renamed  the  Inventory 


Management  Register — was  submitted 
for  approval  to  the  Office  of 
Management  and  Budget  (OMB),  and 
was  approved  by  OMB  on  September 
13,  1995,  as  part  of  OMB  «0584-0293. 
Also  resulting  from  the  pilot  project, 
submittal  of  form  FCS-155A,  which 
served  to  verify  receipt  of  shipments  of 
conunodify  delivery  orders,  was  found 
to  be  unnecessary.  Distributing  agencies 
report  receipts  for  foods  delivered  to  the 
Kansas  City  Commodity  Office,  utilizing 
form  KC-269A,  the  Distributing  Agency 
Consignee  Receipt,  as  directed  in  FCS 
Instruction  709-5,  Shipment  and 
Receipt  of  Foods.  Thus,  distributing 
agencies  administering  child  nutrition 
and  food  distribution  programs — except 
for  FDPIR  and  the  Commodify 
Supplemental  Food  Program  (CSFP) — 
now  submit  the  revised  FCS-155,  the 
Inventory  Management  Register,  to  FCS 
regional  offices,  and  no  longer  submit 
form  FCS— 155A.  State  agencies  and 
Indiem  Tribal  Organizations 
administering  FDPIR  and  CSFP  submit 
more  detailed  information  on  program 
participation,  inventories  of  donated 
foods,  and  distribution  of  donated  foods 
to  households,  on  a  monthly  basis, 
utilizing  forms  FCS-152  (for  FDPIR)  and 
FCS-153  (for  CSFP).  Unlike  other 
programs,  the  information  reported  on 
these  inventory  forms  is  not  currently 
available  through  automated  systems. 
Thus,  State  agencies  and  Indian  Tribal 
Organizations  must  continue  to  submit 
forms  FCS-152  and  FCS-153  for  FDPIR 
and  CSFP,  respectively.  As  with  other 
programs,  however,  the  submittal  of 
form  FCS-155A  to  verify  the  shipment 
^of  commodities  by  delivery  order  is  no 
longer  required.  "This  form  was 
discontinued  in  October  1995  for 
FDPIR.  and  in  November  1995  for  CSFP. 
Twenfy-eight  commenters  to  the  1990 
Notice  suggested  that  commodify 
acceptabilify  reports  be  submitted 
annually,  rather  than  semi-annually,  as 
was  then  required  by  law.  Subsequent  to 
the  publication  of  the  Notice,  however. 
Section  1773(d)  of  Pub.  L.  101-624.  the 
Food.  Agriculture.  Conservation,  and 
Trade  Act  of  1990.  subsequently 
amended  Section  3(f)(2)  of  the 
Commodify  Distribution  Reform  Act 
and  WIC  Amendments  of  1987  (Pub.  L. 
100-237;  7  U.S.C.  612c  note)  to  require 
the  collection  of  commodity 
acceptabilify  information  annually  In 
order  to  furdier  reduce  the  pap>erwork 
burden,  however,  we  are  proposing  to 
amend  regulations  to  exempt  certain 
program  categories  from  the  annual 
reporting  requirement,  while  still 
conforming  to  the  mandate  of  Pub.  L. 
100-237.  This  proposal  is  described 
below,  in  the  section  of  this  preamble 


entitled  "Food  Distribution  Program 
Regidations  (7  CFR  Part  250).  " 

Additionally,  a  revision  of  form  FCS- 
663,  Commodify  Acceptabilify  Report, 
has  been  developed  with  input  from 
FCS  Regional  Offices  and  State  agencies. 
This  revised  form  will  substantially 
decrease  the  paperwork  burden  for 
distributing  and  recipient  agencies  in 
reporting  commodity  acceptability 
information,  while  still  providing 
valuable  information  on  the  commodify 
preferences  of  program  recipients.  The 
revised  form  FCS-663  was  approved  by 
OMB  on  September  13. 1995,  as  part  of 
OMB  #0584-0293. 

Five  commenters  recommended  that 
the  State  plan  describing  the  operation 
and  administration  of  TEFAP.  presently 
submitted  annually,  be  considered 
permanent,  with  amendments  submitted 
as  specific  changes  in  the 
administration  of  the  program  are  made. 
However,  on  August  22,  1996,  President 
Clinton  signed  into  law  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  Pub.  L.  104- 
193,  which,  in  Section  871(b)  amended 
Section  202A  of  the  Emergency  Food 
Assistance  Act  of  1983,  F^ib.  L.  98-8  (7 
U.S.C.  7503(a)),  to  require  State  agencies 
to  submit  a  TEFAP  State  plan  every  four 
years,  with  amendments  submitted  as 
necessary,  for  the  Department's 
approval.  The  four-year  requirement  for 
submission  of  the  TTEFAP  State  Plan, 
instead  of  aimual  submission,  became 
effective  on  August  22,  1996.  The 
Department  will  address  these,  as  well 
as  other  changes  in  the  administration 
of  TEFAP  resulting  fixjm  passage  of  Pub. 
L.  104-193,  through  a  separate 
rulemaking. 

Four  commenters  recommended  that 
the  distributing  agency  evaluation  of  the 
cost  efficiency  of  storage  facilities  be 
discontinued,  or  required  less 
frequently.  The  requirement  that 
distributing  agencies  periodically 
evaluate  the  cost-effectiveness  of  their 
current  storage  systems  (7  CFR  250.14) 
will  be  addressed  in  a  separate  rule. 

Comments  relative  to  commodify 
processing  have  been  addressed  in  a 
final  rule  which  was  published  in  the 
Federal  Register  on  December  7. 1994 
(59  FR  62973). 

In  addition  to  the  policy  and 
regulatory  changes  discussed  above,  the 
Department  is  proposing  to  amend 
several  regulatory  requirements 
contained  in  Parts  250,  251,  and  253. 
based  on  comments  received  in 
response  to  the  Notice.  The  proposed 
regulatory  amendments  contained  in 
this  rule  are  discussed  in  detail  below. 
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Food  Distribution  Program  Regulationfl 
(7  CFR  Part  250) 

Duration  Requirements  for  Agreements 
and  Contracts 

Currently,  Section  250.12(a)  of  the 
regulations  requires  that  distributing 
agencies  enter  into  agreements  with  the 
Etepartment  that  are  effective  for  only 
one  year.  In  addition.  Section  250.12(b) 
limits  agreements  between  State  and 
recipient  entities  to  only  one  year,  with 
the  possibility  of  two  one-year 
extensions.  Sections  250.12(b)  and 
250.14(d)  limit  the  length  of  contracts  of 
distributing  and  subdistributing 
agencies  with  storage  facilities  to  only 
one  year,  with  the  possibility  of  two 
one-year  extensions.  These  regulations 
also  restrict  the  length  of  contracts 
between  distributing  agencies  and 
carriers  to  the  same  duration  limits. 
Agreements  between  State  agencies  and 
subdistributing  or  recipient  agencies 
must  establish  (1)  the  conditions  under 
which  donated  foods  will  be  made 
available,  and  (2)  responsibility  for  loss, 
damage,  or  improper  use  of  donated 
foods.  Agreements  of  State  or 
subdistributing  agencies  with  storage 
facilities  must  contain  provisions 
designed  to  ensure  that  storage  facilities 
properly  identify,  store,  and  account  for 
donated  commodities. 

Numerous  commenters  suggested  that 
the  one- year  limit  on  agreements  be 
removed.  Thirty-one  commenters 
suggested  that  agreements  between  State 
and  recipient  agencies  be  made 
permanent  with  provision  for 
amendments  as  necessary.  Eleven 
commenters  also  suggested  that  the 
annual  agreement  between  the 
Department  and  State  agencies  be  made 
permanent.  Eighteen  commenters  also 
recommended  extending  the  duration  of 
contracts  between  distributing  and 
subdistributing  agencies  and  storage 
facilities  for  the  storage  of  donated 
foods. 

The  Department  agrees  that  requiring 
Federal-State  agreements  to  be 
completed  anew  each  year  is 
burdensome  and  unnecessary. 
Accordingly,  this  rule  proposes  to 
amend  §  2S0.12(a)  to  provide  for 
permanent  agreements  between  the 
Department  and  State  agencies,  with 
amendments  to  be  made  at  the  request 
of  FCS.  In  addition,  distributing 
agencies  would  be  required  to  notify 
FCS  of  the  information  as  the  agreement 
changes.  The  Department's  authority 
under  §§  3015.124(a)  and  3016.43  to 
terminate  agreements  for  cause  would 
not  be  affected  by  this  proposed  change. 
Furthermore,  the  availability  of  funds 
and  commodities  beyond  those  amounts 
available  at  the  time  the  "permanent" 


agreements  are  signed  is  dependent 
upon  future  Congressional 
appropriations  and  FCS's  annual 
decision  to  continue  the  agreement. 

With  regard  to  annual  agreements 
between  distributing  and  recipient 
agencies,  the  Department  recognizes  the 
need  for  a  relaxation  of  the  paperwork 
burden,  and  proposes  to  amend 
§  250.12(b)  to  provide  for  permanent 
agreements  between  distributing 
agencies  and  recipient  agencies,  with 
amendments  to  be  made  as  necessary. 
Distributing  agencies  must  ensure  that 
recipient  agencies  provide,  on  a  timely 
basis,  by  amendment  to  the  agreement, 
any  information  on  changes  in  program 
administration,  including,  but  not 
limited  to,  changes  in  site  locations, 
number  of  meals  or  needy  persons  to  be 
served,  or  changes  resulting  from 
amendments  to  Federal  regulatory 
requirements  and  policy.  Because  of  the 
nature  of,  and  volatility  in  costs  of, 
services  provided  by  carriers,  and  by 
subdistributing  agencies  that  are  not 
recipient  agencies  (i.e.,  do  not  distribute 
donated  foods  to  eligible  recipients  or 
utilize  foods  to  provide  services  to  those 
eligible),  the  Department  believes  that 
agreements  between  distributing 
agencies  and  these  entities  should 
remain  one  year,  with  an  option  for  two 
one-year  extensions.  The  proposed 
restructuring  of  §250.12  to  detail  the 
different  duration  requirements  for 
agreements  between  distributing 
agencies  and  the  various  types  of  local 
entities  is  described  below. 

The  Department  agrees  that  contracts 
of  longer  duration  between  State 
agencies  and  storage  facilities  would 
reduce  the  paperwork  burden.  Such 
contracts  would  also  be  attractive  to 
storage  facilities,  as  they  would  not  have 
to  bid  so  frequently  for  a  new  contract. 
Furthermore,  longer  contracts  would 
provide  more  time  to  amortize  expenses 
incurred  in  ensuring  a  high  quality  of 
service.  Therefore,  to  provide 
distributing  agencies  with  maximum 
flexibility  in  contracting  for  storage 
facilities,  the  Department  proposes  to 
amend  §  250.14(d)  to  extend  the 
contract  period  to  be  effective  for  no 
longer  than  five  years,  including  option 
years.  Thus,  distributing  agencies  may 
choose  to  negotiate  contracts  for  a  five- 
year,  or  three-year,  period,  or  for  one 
year  with  option  years  not  exceeding 
four,  etc.  This  flexibility  will  enable 
State  agencies  to  enter  into  contracts  of 
whatever  duration  in  their  estimation 
will  yield  the  best  combination  of 
quality  service  and  cost,  subject  only  to 
the  Bve-year  maximum.  This  rule  also 
proposes  to  make  some  technical 
changes  in  paragraphs  (d)  and  (e)  of 


§  250.14  by  revising  some  incorrect 
references. 

Under  ciurent  regulations,  food 
service  management  companies  may  be 
employed  to  conduct  the  food  service 
operations  of  charitable  institutions, 
nonprofit  summer  camps  for  children, 
nutrition  programs  for  the  elderly, 
schools,  nonresidential  child  care 
institutions,  and  service  institutions 
receiving  donated  foods.  The  duration 
of  contracts  between  these  companies 
and  charitable  institutions,  nonprofit 
summer  camps  for  children,  and 
nutrition  programs  for  the  elderly  is 
limited,  in  §  250.12(c),  to  one  year,  with 
an  option  for  two  additional  one-year 
periods.  Section  210.16(d)  sets  the 
duration  of  contracts  between  school 
food  authorities,  which  administer 
school  nutrition  programs,  and  food 
service  management  companies  at  one 
year,  with  an  option  for  four  additional 
one-year  periods.  Although  the 
commenters  to  the  1990  Notice  did  not 
address  agreements  with  food  service 
management  companies,  this  rule 
proposes,  in  the  interest  of  reducing  the 
paperwork  burden,  to  revise  §  250.12(c) 
to  make  contracts  between  these 
companies  and  charitable  institutions, 
nonprofit  summer  camps  for  children, 
and  nutrition  programs  for  the  elderly, 
of  the  same  maximum  duration  as  those 
between  food  service  management 
companies  and  school  food  authorities. 
As  part  of  the  proposed  revision  of  this 
section,  paragraph  (2),  addressing  the 
length  of  time  that  records  shall  remain 
available,  would  be  removed,  as 
recordkeeping  requirements  will  be 
established  for  all  entities  contracting 
^with  distributing,  subdistributing,  or 
recipient  agencies  in  §  250.16. 

This  rule  proposes  to  restructure 
§  250.12  so  as  to  more  clearly  state  the 
duration  requirements  for  all  food 
distribution  program  agreements,  as 
described  above.  The  restructuring 
entails  the  revision  of  §  250.12(b)  to 
describe  the  terms  and  conditions  of 
distributing  agency  agreements  with 
recipient  agencies,  subdistributing 
agencies,  carriers,  and  other  entities, 
and  the  creation  of  a  new  §  250.12(c)  to 
address  the  duration  of  such 
agreements.  §§  250.12(c),  250.12(d),  and 
250.12(e)  would  be  redesignated  as 
§§  250.12(d).  250.12(e).  and  250.12(f), 
respectively.  In  conformance  with  the 
restructuring  of  §  250.12,  this  rule 
proposes  to  delete  reference  to 
§  250.12(c)  and  insert  instead  reference 
to  §  250.12(d)  in  the  following  §§  250.3. 
in  the  definition  of  "food  service 
management  company"; 
250.19(b)(l)(iv);  250.40(a)(4); 
250.41(a)(3);  250.42(a);  250.48(a)(1); 
and.  250.49(a).  Additionally,  this  rule 
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proposes  to  make  a  technical  change  in 
the  redesignated  §  250.12(e),  which 
addresses  storage  facility  pontracts.  by 
replacing  the  incorrect  reference  to 
§  250.14(c)  ("Reviews")  with  a  reference 
to  §  250.14(d)  ("Contracts"). 

Collection  and  Submission  of 
Commodity  Acceptability  Information 

7  CFR  250.13(k)(l)  currentiy  requires 
that  State  agencies  obtain  information 
from  recipient  agencies  which  reflects: 

(1)  The  types  and  forms  of  donated 
foods  that  are  most  useful  to  recipients; 

(2)  commodity  specification 
recommendations;  and  (3)  requests  for 
options  regarding  package  sizes  and 
forms  of  commodities.  Paragraph  (k)(2) 
of  this  Section  lists  the  categories  of 
recipient  agencies  from  which  State 
agencies  are  to  obtain  this  information; 
paragraph  (k)(3)  stipulates  that  this 
information  be  submitted  to  FCS  on  an 
aimual  basis,  utilizing  form  FCS-663. 

Historically,  USDA  has  donated  a 
steady,  dependable  supply  of  foods 
acquired  under  the  Commodity  Credit 
Corporation's  price-support  operations 
to  a  variety  of  ouUets,  including 
charitable  institutions  and  nonprofit 
summer  camps  for  children.  These 
donated  foods  have  included  cereal  and 
grain  products  such  as  flour,  commeal, 
rice,  rolled  wheat  and  oats,  bulgiu. 
macaroni,  and  spaghetti;  peanut  and  oil 
products,  such  as  roasted  peanuts, 
peanut  butter,  peanut  granules,  soybean 
oil,  and  soybean  shortening;  and  dairy 
products.  However,  due  to  the 
significant  amounts  of  these  foods  that 
were  distributed  to  recipient  agencies  in 
the  past,  changes  in  price-support 
legislation,  and  changes  in  agricultural 
market  conditions,  the  inventories  of 
available  donated  foods  have  been 
greaUy  reduced.  At  the  present  time. 
Federal  inventories  of  surplus 
commodities  are  insufficient  to  supply 
food  distribution  programs  on  a  regular 
basis. 

While  donated  foods  may  also  become 
available  to  charitable  institutions  and 
nonprofit  summer  camps  for  children 
through  surplus-removal  actions,  their 
availability  cannot  be  assured,  and  the 
types  of  commodities  available  can  be 
expected  to  vary  significanUy  over  time. 

Because  of  the  variety  in  the  types 
and  forms  of  donated  foods  previously 
available  on  an  ongoing  basis  to 
charitable  institutions  and  nonprofit 
summer  camps  for  children,  the 
E)epartment  applied  to  these  institutions 
the  regulatory  requirement  for  annual 
collection  and  reporting  of  commodity 
acceptability  information.  However, 
since  surplus  commodities  are  not 
currentiy  available  to  these  institutions 
on  a  regular  basis,  the  Department  has 


determined  that  collection  of 
commodity  acceptability  information 
bom  them  no  longer  serves  a  useful 
purpose. 

For  the  same  reasons,  surplus 
commodities  are  also  no  longer 
available  in  TEFAP  on  a  regular  basis. 
Although,  since  1989,  commodities 
have  been  purchased,  under  authority  of 
the  Emergency  Food  Assistance  Act  of 
1983  (Pub.  L.  98-8;  7  U.S.C.  7501-16), 
to  supplement  the  distribution  of  the 
dwindling  surplus  foods  to  needy 
households,  the  amoimt  of  funds 
appropriated  for  conunodity  purchases 
in  TEFAP  has  been  greaUy  reduced  in 
recent  years.  Since  the  foods  from 
which  States  may  select  for  distribution 
to  TEFAP  households  are  the  same  as 
those  available  for  distribution  to 
eligible  households  in  CSFP  or  FDPIR, 
the  Department  believes  that  it  is  not 
necessary  to  require  State  agencies  to 
submit  separate  commodity 
acceptability  reports  for  TEFAP. 

USDA  regulations  (7  CFR  250.13(k)) 
also  presentiy  require  that  commodity 
acceptability  information  for  SFSP  be 
submitted.  However,  because  the  target 
group  is  the  same  as  that  for  the 
National  School  Lunch  and  School 
Breakfiast  Programs  (which  are  included 
in  the  legislative  requirement),  and 
because  the  donated  foods  provided  are 
the  same,  or  similar,  to  donated  foods 
provided  in  those  programs,  the 
Department  considers  the  collection  and 
submission  of  commodity  acceptability 
information  for  recipient  agencies 
participating  in  SFSP  to  be  redundant. 

The  Commodity  Distribution  Reform 
Act  and  WIC  Amendments  of  1987  (Pub. 
L.  100-237;  7  U.S.C.  612c  note)  provides 
the  basis  for  the  Department's 
regulations  requiring  the  collection  of 
commodity  acceptability  information 
from  recipient  agencies.  Section 
3(a)(1)(B)  of  Pub.  L.  100-237  provides 
that  this  data  must  be  utilized  by  the 
Department  in  determining  the  types 
and  forms  of  foods  to  be  purchased  for 
certain  food  distribution  programs.  The 
law  does  not,  however,  specifically 
include  SFSP  or  nonprofit  summer 
camps  for  children  among  those 
recipient  agencies  from  which  such 
information  must  be  obtained. 
Additionally,  the  law  requires  the 
collection  and  use  of  commodity 
acceptability  information  only  to  the 
extent  practicable  for  TEFAP,  and  for 
the  donation  of  foods  to  charitable 
institutions.  Therefore,  as  part  of  the 
Department's  effort  to  reduce  the 
paperwork  burden,  and  for  the  reasons 
discussed  above,  this  rule  proposes  to 
revise  §  250.13(k)(2)  to  exclude  SFSP. 
summer  camp,  TEFAP.  and  charitable 
institution  recipient  agencies  from  those 


for  which  distributing  agencies  are 
required  to  submit  commodity 
acceptability  information.  Such 
distributing  agencies  may  still  choose  to 
collect  and  submit  to  FCS  information 
on  commodity  acceptability  from  these 
categories  of  recipient  agencies,  and  all 
such  submissions  would  be  carefully 
reviewed  by  FCS. 

In  conformance  with  the  above 
proposals,  this  rule  also  proposes  to 
amend  §  250.13(k)(3)  to  delete  reference 
to  the  wnniial  submission  by  November 
30th  of  commodity  acceptability  reports 
for  summer  camps  and  SFSP  (for  which 
reports  would  not  be  required),  and  to 
clarify  that  distributing  agencies  must 
submit  commodity  acceptability  reports 
(for  those  programs  for  which  reports 
would  be  required,  as  stipulated  in 
§  250.13(k)(2))  to  FCS  Regional  Offices 
by  April  30th  each  year.  Additionally, 
this  rule  proposes  to  make  a  technical 
change  to  §  250.24(d)(1)  by  removing  the 
word  "semi-armual"  to  reflect  the 
current  requirement  contained  in 
section  3(fl(2)  of  Pub.  L.  100-237,  as 
amended,  which  mandates  the  annual 
collection  of  commodity  acceptability 
information.  This  statutory  change  was 
addressed  in  a  final  rule  published  in 
the  Federal  Register  on  July  22, 1993 
(58  CFR  39113). 

Submission  of  Inventory  Reports 

As  previously  described  in  this 
Preamble,  most  distributing  agencies 
report  excessive  inventories  of  donated 
foods  on  the  revised  FCS-155,  the 
Inventory  Management  Register,  while 
distributing  agencies  administering 
FDPIR  and  CSFP  use  the  more  detailed 
inventory  reports,  forms  PCS-152 
(FDPIR)  and  FCS-153  (CSFP),  to  submit 
data  on  program  participation, 
commodity  distribution  to  households, 
and  inventory  levels.  This  rule  proposes 
to  revise  the  language  in  §  250.17(a)  to 
accurately  describe  the  reporting 
function  of  FCS-155,  which  now 
requires  reporting  of  excessive 
inventories  only,  and  to  require 
semiannual  submission  of  this  form, 
instead  of  monthly  submissions,  unless 
FCS  determines  that  (a)  more  frequent 
reporting  is  necessary  to  maintain 
program  accountability,  or  (b)  less 
frequent  reporting  is  sufficient  to  meet 
program  needs.  Reference  would 
contiuue  to  be  made  to  the  submission 
of  the  FCS-155.  or  "other  format 
approved  by  FCS" — the  other  currentiy 
approved  formats  being,  of  course, 
forms  FCS-152  and  FCS-153,  utilized 
in  FDPIR  and  CSFP,  respectively.  LasUy, 
we  propose  to  delete  reference  to  a  list 
of  individual  food  orders  received  for 
each  food  item  delivered  (the  function 
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of  the  FCS-155A,  which  has  been  found 
to  be  unnecessary,  as  discussed  above). 

Monitoring  Requirements  for  Charitable 
Institutions  and  Summer  Camps 

7  CFR  250.19(b)  requires  State 
agencies  to  establish  review  procedures 
to  ensure  compliance  with  Federal 
regulations  addressing  household 
eligibility,  food  ordering  and  storage, 
inventory  controls,  reporting  and 
recordkeeping  requirements,  and  civil 
rights  provisions.  Section  250.19(b)(l)(i) 
presently  requires  State  agencies  to 
conduct  on-site  reviews  of  each 
participating  charitable  institution, 
nonprofit  summer  camp  for  children, 
and  nutrition  program  for  the  elderly  at 
least  once  every  four  years,  with  at  least 
25  percent  of  the  total  number  of  such 
institutions  reviewed  each  year.  Section 
250.19{b)(l)(iv)  requires  biennial 
reviews  of  all  food  service  management 
companies  under  contract  with 
recipient  agencies  that  have  agreements 
with  distributing  agencies.  Because  of 
the  reduced  availability  of  USDA 
commodities  for  charitable  institutions 
and  nonprofit  summer  camps  for 
children,  as  discussed  in  detail  above, 
the  Department  believes  that  the 
requirements  governing  monitoring 
reviews  for  these  recipient  agencies,  as 
well  as  the  food  service  m£magement 
companies  under  contract  with  them, 
are  excessive.  Thus,  the  Department 
proposes  in  this  rule  to  revise 
§  250.19(b)(l)(i)  to  require  that  State 
agencies  perform  on-site  reviews  of 
charitable  institutions,  nonprofit 
siunmer  camps  for  children,  and  the 
food  service  management  companies 
under  contract  with  them,  at  a 
minimum:  (1)  whenever  the  State 
agency  identifies  actual  or  probable 
deficiencies  in  program  administration 
through  audits,  investigations  of 
complaints,  reports  submitted  by 
recipient  agencies,  or  any  other 
information  available  to  the  State 
agency  which,  at  the  discretion  of  the 
State  agency,  warrants  an  on-site 
review:  or,  (2)  at  the  request  of  PCS. 
State  agencies  are  encouraged  to 
conduct  more  frequent  reviews  as 
resources  and  work  schedules  p>enniL 
Section  250.19(b)(l)(iv)  is  proposed  to 
be  revised  to  note  the  exception  of  food 
service  management  companies  under 
contract  with  charitable  institutions  and 
nonprofit  summer  camps  for  children 
from  the  biennial  review  requirement 
for  food  service  management  companies 
under  contract  with  other  types  of 
recipient  agencies. 

PCS  Instruction  113-3,  "Civil  Rights 
Compliance  and  Enforcement — Food 
Distribution  Programs."  presently 
includes  an  on-site  review  requirement 


of  recipient  agencies  every  five  years  to 
ensure  compliance  with  civil  rights 
regulations.  In  accordance  with  the 
above  proposed  change  in  on-site 
review  requirements  for  charitable 
institutions  and  nonprofit  summer 
camps  for  children,  this  provision  of  the 
instruction  would  be  removed.  The 
revised  instruction  would  require  that 
on-site  reviews  to  ensure  compliance 
with  civil  rights  provisions  be 
conducted  under  conditions,  and  at  the 
frequency,  established  by  Federal 
regulations  for  the  various  types  of 
recipient  agencies.  While  the  proposed 
rule  relaxes  on-site  review 
requirements,  distributing, 
subdistributing.  and  recipient  agencies 
would  be  required  to  continue  to 
comply  with  all  other  provisions  in 
Federal  regulations  and  PCS  Instruction 
113-3,  including  the  collection  of 
racial/ethnic  participation  data,  to 
ensure  that  discrimination  because  of 
race,  color,  national  origin,  age,  sex,  or 
handicap  does  not  occur  in  the 
operation  of  food  distribution  programs. 
This  rule  also  proposes  to  restructure 
§  250.19(b)(1)  to  address  in  separate 
subparagraphs  nutrition  programs  for 
the  elderly,  on  the  one  hand,  and 
charitable  institutions  and  nonprofit 
summer  camps  for  children,  on  the 
other,  because  of  the  different 
monitoring  requirements  that  would 
result  &t)m  adoption  of  the  proposal 
described  above.  In  addition,  this  rule 
proposes  to  make  a  technical  change  in 
§  250.19(b)(l)(i)  by  deleting  the 
incorrect  reference  to  §  250.14(a) 
("Standards  for  Warehousing  and 
Distribution  Systems")  and  inserting 
instead  reference  to  §  250.14(b) 
("Standards  for  Storage  Facilities"). 

The  Emergency  Food  Assistance 
Program  (7  CFR  Part  251) 

Duration  Requirements  for  Agreements 
with  Distributing  and  Recipient 
Agencies 

Section  251.2(c)  of  the  regulations 
requires  that  distributing  agencies  enter 
into  an  agreement  with  the  Department 
for  the  receipt  of  TEFAP  foods  and 
Federal  funds  for  administrative  costs. 
In  addition  to  entering  into  agreements 
with  the  Department,  distributing 
agencies  are  also  required  to  enter  into 
agreements  with  eligible  emergency 
feeding  organizations  (EFOs).  As  stated 
in  §  251.4(a).  Part  250  applies  to  the 
administration  of  TEFAP,  to  the  extent 
that  it  is  not  inconsistent  with  Part  251. 
While  the  duration  requirements  for 
these  types  of  agreements  are  not 
stipulated  under  this  Part,  7  CFR 
250.12(b)  limits  the  length  of  such 
agreements  to  one  year.  The  provisions 


contained  in  §  251.2(c)  also  require  that 
distributing  agencies  enter  into 
agreements  with  EFOs  that  receive 
Federal  funds  and  that  such  agreements 
be  limited  to  one  year,  with  an  option 
for  renewal  for  two  one-year  periods. 

As  discussed  in  detail  above, 
commenters  recommended  that  Federal- 
State  agreements  be  made  ongoing  in 
order  to  reduce  the  paperwork  buurden. 
The  Department  concurs  with  this 
recommendation,  and  proposes  to 
amend  §  251.2(c)  to  make  TEFAP 
Federal-State  agreements  permanent, 
with  amendments  to  be  made  at  the 
request  of  PCS,  and  to  make  agreements 
between  distributing  agencies  and  EFOs 
permanent,  with  amendments  to  be 
made  as  necessary.  In  addition, 
distributing  agencies  must  ensure  that 
EFOs  provide,  on  a  timely  basis,  by 
amendment  to  the  agreement,  any 
changed  information,  including  any 
changes  resulting  from  amendments  to 
Federal  regulations  or  policy.  Such 
information  must  include,  but  not  be 
limited  to,  changes  in  the  number  of 
distribution  sites  and  their  locations, 
number  of  needy  persons  to  be  served, 
frequency  of  distributions,  household 
eligibility  criteria  to  be  used  in 
certifying  households,  and  allocation  of 
TEFAP  administrative  funds. 

Submission  of  Inventory  Reports 

This  rule  proposes  to  amend 
§  251.10(d)(2)  to  direct  State  agencies  to 
adhere  to  the  inventory  reporting 
requirements  stipulated  in  §  250.17(a), 
since  State  agencies  administering 
TEFAP  will  also  utilize  the  revised  form 
FCS-155,  the  Inventory  Management 
Register,  to  report  excessive  commodity 
inventories.  Household  participation 
data  will  also  continue  to  be  reported 
utilizing  this  form,  at  the  same 
frequency  that  inventory  information  is 
reported.  This  rule  proposes  to  include 
this  requirement  in  the  final  sentence  of 
§  251.10(d)(2),  and  to  delete 
§  251.10(d)(3),  which  presenUy 
addresses  this  requirement,  for  both 
State  agencies  and  EFOs.  It  will  be  up 
to  each  State  agency  to  determine  how 
best  to  collect  the  necessary  information 
from  the  EFOs.  Additionally,  this  rule 
proposes  to  amend  §  251.10(a)(1)  to 
remove  reference  to  the  obsolete 
§  250.6(r),  and  to  refer  to  §  250.16 
instead. 

Food  Distribution  Program  on  Indian 
Reservations  (7  CFR  Part  253) 

Plan  of  Operation 

Section  253.5(a)  of  the  regulations 
requires  that  the  State  agency  (including 
Indian  Tribal  Organizations  acting  as 
the  State  agency)  responsible  for  the 
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administration  of  the  Food  Distribution 
Program  on  Indian  Reservations  submit 
a  plan  of  operation  each  year  to  FCS  for 
approval.  The  provisions  in  this  section 
require  that  such  plans  contain  a 
description  of  the  storage  and 
distribution  facilities  to  be  utilized,  the 
method  of  assuring  that  only  eligible 
households  receive  benefits,  and  other 
information  relative  to  the 
administration  of  the  program. 

Although  the  commenters  did  not 
recommend  a  change  to  the  requirement 
that  State  agencies  submit  a  plan  of 
operation  to  FCS  each  year,  the 
Dliepartment  believes  that,  because  the 
plan's  contents  do  not  change  much 
from  year  to  year,  the  plan  should  be 
permanent,  with  amendments  added  as 
changes  in  program  administration  are 
made.  Thus,  this  rule  proposes  to 
amend  §  253.5(a)  to  make  the  plan  of 
operation  permanent,  with  amendments 
to  be  added  as:  (a)  changes  in  State 
agency  administration  of  the  program, 
as  described  in  the  plan,  are  made;  or, 
(b)  at  the  request  of  FCS,  e.g.,  in 
response  to  changes  in  State  agency 
plan  requirements  or  guidance.  The 
Department's  authority  under 
§§  3015.124(a)  and  3016.43  to  terminate 
agreements  for  cause  would  not  be 
affected  by  this  proposed  change. 

Application  for  Federal  Assistance 

State  agencies  and  Indian  Tribal 
Organizations  must  continue  to  submit 
an  application  to  receive  Federal 
administrative  funds  on  an  annual  basis, 
as  required  by  §  253.9(c).  However,  this 
rule  proposes  to  amend  this  section  of 
the  regulations  to  reflect  the  fact  that 
this  application  is  now  made  through 
completion  of  standard  form  SF— 424, 
which  is  mandated  by  7  CFR  Part  3016 
("Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments"), 
instead  of  form  AD-623.  This  rule  also 
proposes  to  delete  the  statement  in  this 
section  encoiuaging  Indian  Tribal 
Organizations  which  act  as  State 
agencies  to  first  submit  applications 
through  the  State  clearinghouse,  as 
agencies  of  State  government  are 
required  to  do  under  7  CFR  Part  3015 
(Uniform  Federal  Assistance 
Regulations).  Subpart  V.  The 
Department  does  not  believe  that  this 
statement  is  in  the  spirit  of  the 
Presidential  directive  of  April  29, 1994 
("Govenunent-to-Govemment  Relations 
with  Native  American  Tribal 
Governments,"  59  FR  22951,  May  4. 
1994),  which  encourages  agencies  of  the 
Federal  government  to  work  directly 
with  Native  American  Tribal 
Governments. 


List  of  Subjects 

7  CFR  Part  250 

Aged,  Agricultiiral  commodities. 
Business  and  industry.  Food  assistance 
programs,  Food  donations.  Food 
processing,  Grant  programs-social 
programs.  Indians,  Infants  and  children. 
Price  support  programs.  Reporting  and 
recordkeeping  requirements.  School 
breakfast  and  lunch  programs.  Surplus 
agricultural  commodities. 

7  CFR  Part  251 

Aged,  Agricultural  commodities. 
Business  and  industry.  Food  assistance 
programs.  Food  donations.  Grant 
programs-soda!  programs,  Indians, 
Infants  and  children,  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  School  breakfast  and 
limch  programs.  Surplus  agricultural 
commodities. 

7  CFR  Part  253 

Administrative  practice  and 
procedure.  Food  assistance  programs. 
Grant  programs.  Social  programs, 
Indians,  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
conunodities. 

Accordingly.  7  CFR  parts  250.  251. 
and  253  £ue  proposed  to  be  amended  as 
follows.  "< 

PART  25&-DONATION  OF  FOODS 
FOR  USE  IN  THE  UNITED  STATES.  ITS 
TERRITORIES  AND  POSSESSIONS 
AND  AREAS  UNDER  ITS 
JURISDICTION 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C  612c, 
612c  note.  1431,  1431b.  14318, 1431  note, 
1446a-l,  1859.  2014,  2025;  15  U.S.C.  713c;  22 
U.S.C.  1922;  42  U.S.C.  1751, 1755, 1758. 
1760, 1761, 1762a,  1766,  3030a,  5179,  5180. 

§§  250.3,  250.19, 25040,  25041, 250.42. 
25048,250.49    [AnwndMi] 

2.  In  §  250.3.  in  the  definition  of  Food 
service  management  company,  and  in 
§§250.19(b)(l)(iv),  250.40(a)(4), 
250.41(a)(3).  250.42(a).  250.48(a)(1),  and 
250.49(a),  the  citation  "250.12(c)"  is 
removed  wherever  it  appears,  and  the 
citation  "250.12(d)"  is  added  in  its 
place. 

3.  In  Section  250.12: 

a.  The  third  and  fourth  sentences  of 
paragraph  (a)  are  revised; 

b.  The  concluding  text  of  paragraph 
(b)  is  removed: 

c.  Paragraphs  (c),  (d),  and  (e)  are 
redesignated  as  paragraphs  (d),  (e)  and 
(f).  and  a  new  paragraph  (c)  is  added; 
and 

d.  Newly  redesignated  paragraphs  (d) 
and  (e)  are  revised. 


The  revisions  and  addition  read  as 
follows: 

§  250.1 2    Agreements  and  contracts. 

^a)  Agreements  with  Department. 

*  *  *  The  agreements  shall  be 
considered  permanent,  with 
amendments  to  be  made  at  the  request 
of  FCS.  In  addition,  agreements  between 
the  Department  and  State  Agencies  on 
Aging  that  elect  to  receive  cash  in  lieu    - 
of  commodities  shall  also  be  considered 
permanent,  with  amendments  to  be 
made  at  the  request  of  FCS. 

*  *        •        *        • 

(c)  Duration  of  distributing  agency 
agreements. — (1)  Recipient  agencies. 
Distributing  agency  agreements  with 
recipient  agencies  shall  be  considered 
perhianent,  with  amendments  to  be 
made  as  necessary.  Distributing  agencies 
shall  ensure  that  recipient  agencies 
provide,  on  a  timely  basis,  by 
amendment  to  the  agreement,  any 
changed  information,  including,  but  not 
limited  to,  any  changes  resulting  from 
amendments  to  Federal  regulatory 
requirements  and  policy  and  changes  in 
site  locations,  and  number  of  meals  or 
needy  persons  to  be  served. 

(2)  Subdistributing  agencies,  carriers, 
and  other  entities.  Distributing  agency 
agreements  with  subdistributijog 
agencies  that  are  not  recipient  agencies, 
carriers,  and  other  entities  shall  be  in 
effect  for  not  longer  than  one  year,  and 
shall  provide  that  they  may  be  extended 
at  the  option  of  both  parties  for  two 
additional  one-year  periods.  The  party 
contracting  with  the  distributing  agency 
shall  update  all  pertinent  information 
and  demonstrate  that  all  donated  food 
received  during  the  period  of  the 
previous  agreement  has  been  accounted 
for,  before  an  agreement  is  extended. 

(3)  Termination  of  agreements. 
Agreements  may  be  terminated  for  cause 
by  either  party  upon  30  days  notice. 

(d)  Food  service  management 
company  contracts.  Food  service 
management  companies  may  be 
employed  to  conduct  the  food  service 
operations  of  nonprofit  summer  camps 
for  children,  charitable  institutions, 
nutrition  programs  for  the  elderly, 
schools,  nonresidential  child  care 
institutions,  and  service  institutions.  In  ' 
instances  when  a  food  service 
management  company  is  employed  to 
provide  such  services,  the  recipient 
agency  shall  enter  into  a  written 
contract  with  the  food  service 
management  company.  The  contract 
shall  expressly  provide  that  any  donated 
foods  received  by  the  recipient  agency 
and  made  available  to  the  food  service 
management  company  shall  be  utilized 
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solely  for  the  purpose  of  providing 
benefits  for  the  employing  agency's  food 
service. operation,  and  it  shall  be  the 
responsibility  of  the  recipient  agency  to 
demonstrate  that  the  full  value  of  all 
donated  foods  is  used  solely  for  the 
beneFit  of  the  recipient  agency.  All  food 
service  management  companies  shall  be 
subject  to  review  by  the  distributing 
agency  for  compliance  with  contractual 
requirements,  in  accordance  with 
§  250.19(b)(1).  In  the  case  of  nonprofit 
summer  camps  for  children,  charitable 
institutions,  and  nutrition  programs  for 
the  elderly,  the  contract  shall  be  in 
effect  for  no  longer  than  one  year,  and 
may  provide  that  it  be  extended  at  the 
option  of  both  parties  for  not  more  than 
four  additional  one-year  periods. 
Contracts  shall  provide  that  they  may  be 
terminated  for  cause  by  either  party 
upon  30  days  notice.  Prior  to  extension 
of  the  contract,  the  nonprofit  summer 
camp  for  children,  charitable 
institution,  or  nutrition  progrsun  for  the 
elderly  shall  update  all  pertinent 
information  and  demonstrate  that  all 
donated  food  received  during  the 
previous  contract  period  has  been 
accounted  for. 

(e)  Storage  facility  contracts.  When 
contracting  for  storage  facilities, 
distributing  agencies  and 
subdistributing  agencies  shall  enter  into 
a  written  contract,  in  accordance  with 
§  250.14(d). 

•  •        •         •         • 

4.  In  §250.13: 

a.  Paragraph  (k)(2)  is  amended  by 
removing  the  words  "the  Summer  Food 
Service  Program",  "charitable 
institutions,  summer  camps,"  and  ", 
and  the  Emergency  Food  Assistance 
Program";  and  by  adding  "and"  before 
"the  Food  Distribution  Program  on 
Indian  Reservations";  and 

b.  Paragraph  (kK3)  is  revised  to  read 
as  follows: 

S2S0.13    Distribution  and  control  of 
donalsd  foods. 

•  •        •        •        • 

(k)*  •  • 

(3)  Timeframes  for  submission. 
Distributing  agencies  shall  submit 
commodity  acceptability  reports  to  the 
appropriate  FCSRO  by  April  30th  of 
each  year  on  form  FCS-663. 

5.  In  §250.14: 

a.  The  introductory  text  of  paragraph 
(d)  is  amended  by  removing  the  first 
three  sentences,  and  adding  two  new 
sentences  in  their  place; 

b.  Paragraph  (d)Cl )  is  amended  by 
removing  the  reference  to  "paragraph 
(a)"  and  adding  in  its  place  a  reference 
to  "paragraph  (b)";  and 

c.  Paragraph  (e)  is  amended  by 
removing  the  citation  "§  250.14(b)"  in 


the  first  sentence,  and  adding  in  its 
place  a  reference  to  "paragraph  (c)  of 
this  section";  and,  by  removing  the 
reference  to  "paragraph  (e)"  in  the 
fourth  sentence,  and  adding  in  its  place 
a  reference  to  "paragraph  (f)". 
The  additions  read  as  follows: 

§  250. 1 4    Warehousing,  distribution  and 
storage  of  donated  foods. 

•  *         *         *         « 

(d)  Contracts.  When  contracting  for 
storage  facilities,  distributing  agencies 
and  subdistributing  agencies  shall  enter 
into  written  contracts  t#be  effective  for 
no  longer  than  five  years,  including 
option  years  extending  a  contract. 
Before  the  exercise  of  option  years,  the 
storage  facility  shall  update  all  pertinent 
information  and  demonstrate  that  all 
donated  foods  received  during  the 
previous  contract  ()eriod  have  been 
accounted  for.  •   •   * 

•  •         •         •         • 

6.  Section  250.17  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§250.17    ReporU. 

(a)  Inventory  reports  and  receipt  of 
donated  foods.  Distributing  agencies 
shall  complete  and  submit  to  the  FCSRO 
semiannual  reports  regarding  excessive 
inventories  (as  defined  in  §  250.14(f))  of 
donated  foods,  utilizing  form  FCS-155, 
the  Inventory  Management  Register, 
except  that  distributing  agencies  shall 
submit  monthly  inventory  information 
on  form  FCS-152,  for  the  Food 
Distribution  Program  on  Indian 
Reservations,  and  on  form  FCS-153,  for 
the  Commodity  Supplemental  Food 
Program.  FCS  may  require  the  use  of 
other  reporting  formats.  FCS  may  also 
require  that  form  FCS— 155  be  submitted 
more  frequently  than  semiannually  if 
necessary  to  maintain  program 
accountability,  and  that  any  inventory 
report  be  submitted  less  frequently  if 
sufficient  to  meet  program  needs. 
Reports  shall  be  submitted  not  later  than 
30  calendar  days  after  the  last  month  in 
the  reporting  period  as  established  by 
FCS. 


7.  In  §250.19: 

a.  Paragraph  (b)(lHi)  is  revised; 

b.  Paragraphs  (b)(l)(ii).  (h)(l)(iii),  and 
(b)(l)(iv)  are  redesignated  as  paragraphs 
(b)(l)(ui).b{l)(iv}.andb(l)(v). 
respectively; 

c.  A  new  paragraph  (b)(l)(ii)  is  added; 
and, 

d.  Newly  redesignated  paragraph 
(b)(l)(v)  is  revised. 

The  revisions  and  addition  read  as 
follows: 

f2S0.19    Ravtwws. 


(b)  Responsibilities  of  distributing 
agencies. 

(D*  *  * 

(i)  An  on-site  review  of  all  nutrition 
programs  for  the  elderly  under 
agreement  in  accordance  with 
§  250.12Cb),  at  least  once  every  four 
years,  with  not  fewer  than  25  percent  of 
these  programs  tjeing  reviewed  each 
year.  These  reviews  shall  also  include 
on-site  reviews  of  the  storage  facilities 
of  sites  receiving  donated  foods  to 
ensure  compliance  with  §  250.14(b); 

(ii)  An  on-site  review  of  all  charitable 
institutions  and  nonprofit  summer 
camps  for  children  under  agreement  in 
accordance  with  §  250.12(b),  and  the 
food  service  management  companies 
under  contract  with  these  recipient 
agencies  in  accordance  with  §  250.12(d), 
at  a  minimum,  whenever  the 
distributing  agency  identifies  actual  or 
probable  deficiencies  in  program 
administration,  including  compliance 
with  civil  rights  provisions,  through 
audits,  investigations  of  complaints, 
reports  submitted  by  recipient  agencies, 
or  any  other  information  available  to  the 
State  agency  which,  at  the  discretion  of 
the  State  agency,  warrants  an  on-site 
review,  or  at  the  request  of  FCS; 
***** 

(v)  A  biennial  review  of  all  food 
service  management  companies  under 
contract  with  recipient  agencies  in 
accordance  with  §  250.12(d),  except 
that: 

(A)  Food  service  management 
companies  under  contract  with 
charitable  institutions  and  nonprofit 
summer  camps  for  children  shall  be 
reviewed  in  accordance  with  paragraph 
(b)(l)(ii)  of  this  section;  and, 

(B)  Food  service  management 
companies  under  contract  with  schools 
participating  in  the  National  School 
Lunch  Program  or  commodity  schools 
under  part  210  of  this  chapter,  or  with 
schools  participating  in  the  School 
Breakfast  Program  under  part  220  of  this 
chapter,  shall  be  reviewed  in 
accordance  with  the  provisions  set  forth 
in  parts  210  and  220. 


§250.24    [Amended] 

8.  In  §  250.24,  paragraph  (d)(1)  is 
amended  by  removing  the  word  "semi- 
annual". 

PART  251— THE  EMERGENCY  FOOD 
ASSISTANCE  PROGRAM 

1.  The  authority  citation  for  part  251 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  7501-7516. 

2.  Section  251.2  is  amended  by 
revising  {>aragraph  (c)  to  read  as  follows: 
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§251.2    Administration. 

***** 

(c)  Each  State  agency  that  distributes 
donated  foods  to  emergency  feeding 
organizations  or  receives  payments  for 
storage  and  distribution  costs  in 
accordance  with  §  251.8  shall  perform 
those  functions  pursuant  to  an 
agreement  entered  into  with  the 
Department.  This  agreement  shall  be 
considered  permanent,  with 
amendments  to  be  made  at  the  request 
of  FCS.  Such  State  agencies  shall  enter 
into  a  written  agreement  with  eligible 
emergency  feeding  organizations.  This 
agreement  shall  provide  that  emergency 
feeding  organizations  agree  to  operate 
the  program  in  accordarice  with  the 
requirements  of  this  part,  and,  as 
applicable,  Part  250  of  this  chapter.  The 
agreement  shall  be  considered 
permanent,  with  amendments  to  be 
made  as  necessary.  State  agencies  shall 
ensure  that  emergency  feeding 
organizations  provide,  on  a  timely  basis, 
by  amendment  to  the  agreement,  any 
information  on  changes  in  program 
administretion,  including,  but  not 
limited  to,  any  changes  resulting  from 
amendments  to  Federal  regulations  or 
policy. 

3.  In  §251.10: 

a.  Paragraph  (a)(1)  is  amended  by 
removing  the  citation  "§  250. 6(r)"  and 
adding  in  its  place  the  citation 
"§250.16"; 

b.  Paragraph  (d)(2)  is  revised  to  read 
as  follows;  and 

c.  Paragraph  (d)(3)  is  removed. 

§251.10    Miscellaneous  provisions. 

***** 

(d)  Reports.  *  *  * 

(2)  Each  State  agency  shall  complete 
and  submit  to  the  FCSRO  reports  to 
ensure  that  excessive  inventories  of 
donated  foods  are  not  maintained,  in 
accordance  with  the  requirements  of 
§  250.17(a)  of  this  chapter.  Such  reports 
shall  also  include  the  total  number  of 
households  served  in  the  State  since  the 
previous  report  submittal,  based  upon 
current  information  received  from 
emergency  feeding  organizations. 


PART  253— ADMINISTRATION  OF  THE 
FOOD  DISTRIBUTION  PROGRAM  FOR 
HOUSEHOLDS  ON  INDIAN 
RESERVATIONS 

1.  The  authority  citation  for  port  253 
continues  to  read  as  follows: 

Authority:  91  Stat.  958  (7  U.S.C.  2011- 
2027),  unless  otherwise  noted. 

2.  Section  253.5  is  amended  by 
removing  the  first  two  sentences  of  the 
introductory  text  of  paragraph  (a)(1)  and 


adding,  in  their  place,  three  new 
sentences  to  read  as  follows: 

§  253.5    State  agency  requirements. 

(a)  Plan  of  operation.  (1)  The  State 
agency  that  assumes  responsibility  for 
the  Food  Distribution  Program  shall 
submit  a  plan  of  operation  for  approval 
by  FCS.  Approval  of  the  plan  shall  be 
a  prerequisite  to  the  donation  of 
commodities  available  for  use  by 
households  under  §  253.9.  The 
approved  plan  shall  be  considered 
permanent,  with  amendments  to  be 
added  as  changes  in  State  agency 
administration  or  management  of  the 
program,  as  described  in  the  plan,  are 
made,  or  at  the  request  of  FCS.  •  *  • 
***** 

3.  Section  253.9  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  253.9    Administrative  funds  for  State 
agencies. 

***** 

(c)  Application  for  funds.  (1)  Any 
State  agency  administering  a  Food 
Distribution  Program  that  desires  to 
receive  administrative  funds  under  this 
section  shall  submit  form  SF— 424, 
"Application  for  Federal  Assistance."  to 
the  appropriate  FCS  Regional  Office  at 
least  three  months  prior  to  the 
beginning  of  a  Federal  fiscal  year.  The 
application  shall  include  budget 
information,  reflecting  by  category  of 
expenditure  the  State  agency's  best 
estimate  of  the  total  amount  to  be 
expended  in  the  administration  of  the 
program  during  the  fiscal  year.  FCS  may 
require  that  detailed  information  be 
submitted  by  the  State  agency  to 
support  or  explain  the  total  estimated 
amounts  shown  for  each  budget  cost 
category.  As  required  by  7  CFR  3015. 
Subpart  V,  agencies  of  State  government 
shall  submit  the  application  for  Federal 
assistance  to  the  State  clearinghouse 
before  submitting  it  to  the  FCSRO.  ITOs 
shall  not  be  subject  to  this  requirement. 
•        •        •        •        * 

Dated:  March  10.  1997. 
William  E.  Ludnrig, 
Administrator. 
[FR  Doc.  97-6427  Filed  3-13-97;  8:45  am) 
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Food  Safety  and  Inspection  Service 

9  CFR  Part  318 
[Dociiet  No.  95-052P] 
RIN0583-AC02 

Use  of  Sorbitol  in  Cooked  Roast  Beef 
,l^r^ucts 

Food  Safety  and  Inspection 


Action:  Proposed  rule. 


SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  amend  the  Federal  meat  inspection 
regulations  to  add  cooked  roast  beef 
products  to  the  list  of  products  in  which 
sorbitol  is  permitted.  FSIS  proposes  this 
action  in  response  to  a  petition 
requesting  that  FSIS  allow  the  use  of 
soihitol,  both  to  sweeten  and  to  reduce 
charring  in  cooked  roast  beef  products, 
at  the  level  of  up  to  2  percent  of  the 
product  formulation.  The  sorbitol  would 
be  added  to  a  solution  of  ingredients 
that  are  pumped  into  the  beef  prior  to 
cooking. 

DATES:  Comments  must  be  received  on 
or  before  May  13. 1997. 
ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to:  FSIS 
Docket  Clerk,  Docket  i95-052P,  Room 
3806,  South  Agriculture  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-3700.  Reference 
material  cited  in  this  document  and  any 
comments  received  in  response  to  this 
proposal  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room 
from  8:30  a.m.  to  1:00  p.m..  and  from 
2:00  p.m.  to  4:30  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Edwards,  Director.  Product 
Assessment  Division.  Regulatory 
Programs.  (202)  418-8900. 

SUPPI.EMENTARY  INFORMATION: 

FSIS  was  petitioned  to  allow  the  use 
of  sorbitol  in  cooked  roast  beef  products 
in  the  amount  currenUy  approved  for 
use  in  other  meat  and  meat  food 
products.  The  petitioner  requested  that 
FSIS  amend  §  318.7(c)(4)  of  the  Federal 
meat  inspection  regvdations  to  allow  the 
use  of  sorbitol  both  to  sweeten  and  to 
reduce  charring  in  cooked  roast  beef 
products  in  an  amount  not  to  exceed 
two  percent  of  the  product  formulation, 
excluding  the  formula  weight  of  water 
or  ice.  The  sorbitol  would  be  added  to 
a  solution  of  ingredients  that  are 
pumped  into  the  beef  prior  to  cooking. 

Sorbitol  is  a  common  sugar  alcohol;  it 
can  be  found  in  apples,  pears,  and  other 
foods.  About  half  as  sweet  as  sucrose 
(i.e..  sugar),  it  is  often  used  as  a 
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substitute  sweetener  in  reduced-sugar 
products  such  as  sugar-free  candy  and 
other  food  products  for  diabetics. 
Sorbitol  is  hsted  in  21  CFR  184.1835  by 
the  Food  and  Drug  Administration 
(FDA)  as  a  substance  afBrmed  as 
generally  recognized  as  safe  for  use  as 
an  anticaking  agent,  humectant, 
flavoring  agent,  and  for  various  other 
uses,  when  used  in  accordance  with 
good  manufacturing  practices.  Sorbitol 
does  not  possess  the  same  chemical 
makeup  as  do  sugars  that  caramelize, 
i.e..  brown  and  char  in  the  presence  of 
high  heat.  It  is  this  characteristic  of 
sorbitol  that  reduces  charring  in  cooked 
roast  beef  products  and  other  meat 
products  in  which  it  is  used. 

The  petitioner  conducted  informal 
sensory  testing  using  various  levels  of 
sorbitol  in  roast  beef  product 
formulations.  Tests  were  conducted  by 
using  informal  visual  and  taste  panels. 
A  panel  of  eight  people  measured  the 
amount  of  charring  that  took  place  on 
roast  beef  products  treated  with  sorbitol 
by  evaluating  the  browning  of  products 
after  they  were  treated  and  cooked. 
Another  panel  of  eight  measured  the 
sweetness  of  the  products  by  tasting  the 
test  products  after  they  were  treated  and 
cooked.  The  test  data  show  that  two 
percent  sorbitol  both  reduces  charring 
and  achieves  a  suitable  level  of 
sweetness. 

After  reviewing  the  petitioner's 
technical  data  and  information,  the 
Administrator.  FSIS.  determined  that 
the  technical  data  and  informaticm 
submitted  with  the  petition 
demonstrated  the  efficacy  of  sorbitol  for 
these  uses  at  the  level  not  to  exceed  two 
percent  of  product  formulation. 

The  Administrator  determined  that 
these  uses  of  sorbitol  (1)  will  not  render 
the  product  adulterated  or  misbranded. 
or  otherwise  not  in  compliance  with  the 
requirements  of  the  Federal  Meat 
Inspection  Act  and  (2)  is  functional  and 
suitable  for  the  product,  and  is 
permitted  at  the  lowest  level  necessary 
to  accomplish  the  stated  effect.  To 
permit  these  uses  of  sorbitol,  the  chart 
of  approved  substances  in  the  meat 
inspection  regulations  (9  CFR 
318.7(c)(4))  must  be  amended. 

FSIS  pubUshed  a  direct  final  rule  in 
the  Federal  Register  on  February  27. 
1996  (61  FR  7207).  that  would  have 
added  new  uses  of  sorbitol  both  to 
sweeten  and  to  reduce  charring  in 
cooked  roast  beef  products  up  to  a  level 
of  two  percent  of  the  product 
formulation. 

FSIS  solicited  comments  concerning 
the  direct  final  rule  for  a  30-day  period 
ending  March  28, 1996.  FSIS  stated  that 
the  effective  date  of  the  proposed 
amendment  would  be  60  days  after 


publication  of  the  direct  final  rule  in  the 
Federal  Register,  unless  the  Agency 
received  written  adverse  comments  or  a 
notice  of  intent  to  submit  adverse 
comments  by  the  close  of  the  comment 
period.  FSIS  also  stated  that  if  it 
received  written  adverse  comments  or  a 
notice  of  intent  to  submit  adverse 
comments,  it  would  publish  a  document 
in  the  Federal  Register  withdrawing  the 
direct  final  rule  before  the  scheduled 
effective  date  and  would  publish  a 
proposed  rule  for  public  comment. 

On  April  16,  1996  (61  FR  16617),  FSIS 
withdrew  the  direct  final  rule  because  it 
received  one  adverse  comment  from  a 
consumer  who  opposed  adding  cooked 
roast  beef  to  the  list  of  products  in 
which  sorbitol  is  permitted.  The 
comment  contended  that,  while  sorbitol 
is  generally  recognized  as  safe, 
increasing  numbers  of  people  have 
reactions  to  ingredients  "hidden  in 
prepared  foods."  The  currently 
permitted  use  of  this  substance,  as 
specified  in  the  regulations,  complies 
with  apphcable  requirements  of  the 
Food  and  Drug  Administration  (FDA). 
Its  proposed  use  in  roast  beef  would 
also  be  in  compliance  with  those 
requirements,  as  £ire  current  allowances 
for  cured  pork  products  and  sausages. 
FSIS  is  aware  of  the  needs  of  consumers 
who  are  sensitive  to  certain  ingredients 
and  requires  the  labels  of  all  products 
under  its  jurisdiction  to  convey 
information  that  is  useful  to  consiuners. 
Including  the  common  or  usual  names 
of  all  ingredients  used  to  make  the  food. 
Under  this  proposal,  sorbitol  would 
have  to  be  listed  in  the  ingredients 
statements  of  cooked  roast  beef  products 
as  well  as  in  ingredients  statements  of 
the  other  products  in  which  it  is  already 
permitted.  This  listing  would  provide 
sufficient  information  to  consumers 
who  are  sensitive  to  sorbitol  or  who 
have  other  reasons  for  selecting  sorbitol- 
free  products.  Therefore,  FSIS  is 
proposing  to  amend  the  chart  of 
approved  substances  in  9  CFR  318.7 
(c)(4)  to  add  the  use  of  sorbitol  both  to 
sweeten  and  to  reduce  charring  in 
cooked  roast  beef  products  at  a  level  of 
up  to  two  percent  of  product 
formulation. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  all  state  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been 
determined  to  be  not  significant  and  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  Administrator  has  made  an  initial 
determination  that  this  proposed  rule 
would  not  have  a  sigruficant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  The 
proposed  rule  would  permit  the  use  of 
sorbitol  to  sweeten  and  to  reduce 
charring  in  cooked  roast  beef  products. 
The  sorbitol  would  be  added  to  a 
solution  of  ingredients  that  are  pumped 
into  the  beef  prior  to  cooking.  This 
amendment  would  provide  cooked  roast 
beef  processors  with  an  additional, 
alternative  substance  that  can  be  used  to 
sweeten  their  product  while  at  the  same 
time  to  reduce  charring  that  may  occur 
during  the  cooking  process.  The  use  of 
sorbitol  to  sweeten  and  to  reduce 
charring  in  cooked  roast  beef  products 
would  be  voluntary.  Small 
manufacturers  opting  to  use  sorbitol  for 
these  purposes  would  be  required  to 
revise  their  product  labels.  Decisions  by 
individual  manufacturers  on  whether  to 
do  so  would  be  based  on  their 
conclusions  that  the  benefits  outweigh 
the  costs. 

Paperwork  Requirements 

Abstract:  FSIS  has  reviewed  the 
paperwork  and  recordkeeping 
requirements  in  this  proposed  rule  in 
accordance  with  the  Paperwork 
Reduction  Act.  This  rule  would  require 
manufacturers  opting  to  use  sorbitol  to 
sweeten  and  to  reduce  charring  in 
cooked  roast  beef  products  to  revise 
their  product  labels  and  submit  such 
labeling  to  FSIS  for  approval. 

Estimate  of  Burden:  Establishments 
would  have  to  develop  product  labels  in 
accordance  with  the  proposed  rule.  To 
receive  approval  of  the  labels, 
establishments  would  complete  FSIS 
Form  7234-1.  FSIS  program  employees 
would  review  FSIS  Form  7234-1  to 
ensure  that  information  on  the  labels 
complies  with  the  regulations.  FSIS 
estimates  that  it  would  take  60  minutes 
to  design  and  develop  modified  product 
labels  in  accordance  with  the  proposed 
regulation  and  15  minutes  to  prepare 
FSIS  Form  7234-1  and  submit  it.  along 
with  the  label,  to  FSIS  or  to  a  label 
expediter  who  would  deliver  the  form 
and  label  to  FSIS. 

Respondents:  Meat  establishments. 

Estimated  Number  of  Respondents: 
315  meat  establishments. 

Estimated  Number  of  Responses  per 
Respondent:  FSIS  estimates  that  each 
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establishment  would  modify  about  2 
product  labels. 

Estimated  Total  Annual  Burden  on 
Respondents:  788  hours. 

Copies  of  this  information  collection 
assessment  can  be  obtained  from  Lee 
Puricelli,  Paperwork  Specialist,  Food 
Safety  and  Inspection  Service,  USDA, 
Room  3812,  South  Agriculture  Building, 
Washington,  DC  20250-3700. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Send  comments  to  both  Lee  Puricelli, 
Paperwork  Specialist,  at  the  address 
provided  above,  and  the  Desk  Officer  for 
Agriculture.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20253. 

Comments  are  requested  by  May  13. 
1997.  To  be  most  effective,  comments 
should  be  sent  to  0MB  within  30  days 
of  the  publication  date  of  this  proposed 
rule. 

List  of  Subjects  in  9  CFR  Part  318 

Food  additives.  Meat  inspection. 
For  the  reasons  discussed  in  the 
preamble.  FSIS  is  proposing  to  amend  9 


CFR  part  318  of  the  Federal  meat 
inspection  regulations  as  follows: 

PART  318— ENTRY  INTO  OFRaAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
would  be  revised  to  read  as  follows: 

Anthority:  7  U.S.C.  138f,  450. 1901-1906; 
21  U.S.C.  601-695;  7  CFR  2.18.  2.53. 

2.  Section  318.7(c)(4)  would  be 
amended  by  adding  to  the  chart  of 
substances,  under  the  Class  of 
Substance  "Flavoring  agents;  protectors 
and  developers,"  the  substance  sorbitol 
as  follows: 


§  31 8.7    Approval  of  sutwtances  for 
the  preparation  of  products. 

***** 

(c)  *  *  * 
(4)  •  •  * 


In 


Class  of  sub- 
stance 


Sub- 
stance 


Purpose 


Products 


Amount 


Flavoring  agents; 
protectors  and 
developers. 


Sorbitol  ..  To  flavor,  to  facilitate  the  removal  of 
casings  from  product,  and  to  re- 
duce carameiization  and  charring. 


As  provided  in  part  319  of  this  sut>- 
chapter,  cooked  roast  beef,  cured 
pork  products,  and  cooked  sau- 
sage latieled  frankfurter,  frank, 
furter,  wiener,  and  knockwurst. 


Not  to  exceed  2  percent  of  tfte 
weight  of  the  formula,  excluding 
the  formula  weight  of  water  or 
k:e,  when  used  in  accord-arx:e 
with  21  CFR  184.1835. 


Done  at  Washington,  DC,  on  March  7, 
1997. 

Thomas  J.  Billy, 

Administrator. 

[FR  Doc.  97-6447  Filed  3-13-97;  8:45  ami 

BILUNG  CODE  3410-OM-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration' 

14  CFR  Part  25 

[Docket  No.  NM-138.  Notice  No.  SC-97-1- 
NM] 

Special  Conditions:  Jetstream  Aircraft 
Limited  Model  4101  Airplane; 
Continuous  Power  Reserve  (CPR) 
System 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Jetstream  Aircraft 
Limited  Model  4101  airplane.  This 
airplane  will  have  a  novel  or  unusual 
design  feature  associated  with 
installation  of  the  CPR  system.  This 


notice  contains  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  airworthiness  standards  of  part 
25  of  the  FAR. 

DATES:  Comments  must  be  received  on 
or  before  April  28,  1997. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  (ANM-7),  Docket  No. 
NM-138,  1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-138.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Schroeder.  FAA, 
Standardization  Branch,  ANM-113, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW,  Renton,  Washington  98055-4056; 
telephone  206-227-2148;  fax  206-227- 
1149. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
sf>ecified  above.  All  conununications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  hither  rulemaking 
action  on  this  proposal  is  taken.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
parties.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  submitted  in 
response  to  this  notice  must  include  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 


12120 


Federal  Register  /  Vol.  62.  No.  50  /  Friday,  March  14.  1997  /  Proposed  Rules 


"Comments  to  Docket  No.  NM-138." 
The  postcard  will  be  date  stamped  and 
retiimed  to  the  conunenter. 

BacJiground 

On  June  7.  1994.  Jetstream  Aircraft 
Limited  applied  for  approval  of  a  design 
change  (without  a  new  airplane  model 
designation)  to  Type  Certificate  No. 
A41NM  for  the  installation  of  a  CPR 
system  on  the  Jetstream  Model  4101 
airplane.  The  Jetstream  Model  4101  is  a 
30  passenger,  23,000  pounds  maximum 
take-off  weight,  transport  category 
airplane  with  two  Allied  Signal 
TPE331-14GR/HR  series  turbopropeller 
engines.  The  CPR  system  makes  a  CPR 
power  rating  available  for  the  final  take- 
off climb  and  en  route  phases  of  flight 
after  failure  of  one  engine. 

The  CPR  power  rating  for  this  engine 
installation  is  equivalent  to  the 
maximum  continuous  power  rating 
established  for  the  engine  under  Part  33 
of  the  Federal  Aviation  Regulations 
(FAR).  Following  engine  failure,  the 
CPR  system  automatically  increases  the 
engine  maximum  exhaust  gas 
temperature  (EGT)  limit,  which  permits 
the  operating  engine's  maximum 
continuous  power  rating  to  be  obtained 
at  higher  ambient  air  temperatures. 
Increased  engine  hour  and  cycle 
maintenance  factors  apply  for  CPR 
power  rating  operation.  Since  the  CPR 
power  rating  will  only  be  available 
during  engine-out  conditions,  the 
maximum  power  normally  available 
with  all  engines  operating  will  be  less 
than  the  part  33  certified  maximum 
continuous  power  rating  at  certain 
higher  ambient  temperature  ranges. 

The  CPR  system  is  novel  when 
compared  to  those  systems  envisaged 
when  the  applicable  regulations  in  part 
25  were  promulgated.  Therefore,  the 
airworthiness  regulations  in  part  25  do 
not  contain  adequate  or  appropriate 
safety  standards  for  airplanes  with  CPR 
systems  installed.  Special  condftions  are 
therefore  prescribed  to  supplement  the 
certification  basis  of  record  for  the 
Jetstream  Model  4101  airplane  with  a 
CPR  system  installed. 

Tjrpe  Certification  Basis 

Under  the  provisions  of  §  21.101, 
Jetstream  Aircraft  Limited  must  show 
that  the  Jetstream  Model  4101,  as 
changed,  continues  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A41NM  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 


incorporated  by  reference  in  Type 
Certificate  No.  A41NM  are  part  25  of  the 
FAR  dated  February  1,  1965,  as 
amended  by  Amendments  25-1  through 
25-66.  The  regulations  incorporated  by 
reference  also  include  certain  special 
conditions,  exemptions,  and  later 
amended  sections  of  Part  25  that  are  not 
relevant  to  these  proposed  special 
conditions. 

If  the  regulations  incorporated  by 
reference  do  not  provide  adequate 
standards  with  respect  to  the  change, 
the  applicant  must  comply  with  certain 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The  FAA  has 
determined  that  the  areas  of  the 
Jetstream  Model  4101  that  are  affected 
by  the  installation  of  the  CPR  system 
must  also  be  shown  to  comply  with  all 
sections  of  part  25  as  amended  by 
Amendments  25-1  through  25-81  in 
effect  on  the  date  of  application. 

If  the  Administrator  nnds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Jetstream  Model  4101  because  of 
a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16.  When 
appropriate,  s{)ecial  conditions  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2).  Special 
conditions  are  initially  applicable  to  the 
model  for  which  they  are  issued.  Should 
the  type  certificate  for  that  model  be 
amended  later  to  include  any  other 
model  that  incorporates  or  should  any 
other  model  already  included  on  the 
same  type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §21. 101(a)(1). 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Jetstream  Model  4101 
must  comply  with  the  fuel  vent  and 
exhaust  emission  requirements  of  part 
34  and  the  noise  certification 
requirements  of  part  36. 

Novel  or  Unusual  Design  Features 

The  Jetstream  Model  4101  will 
incorporate  a  CPR  system  that  provides 
an  engine  power  rating  (as  defined  on 
the  airplane)  that  is  equivalent  to  the 
engine's  part  33  certified  maximum 
continuous  power  rating.  Since  the  CPR 
power  rating  will  only  be  available 
during  engine-out  conditions,  the 
maximum  power  available  with  all 
engines  operating  will  normally  be  less 
than  the  f>art  33  certified  maximum 
continuous  power  rating  at  certain 


higher  ambient  temperatures.  The  CPR 
system  is  integrated  into  the  existing 
approved  Automatic  Power  Reserve 
(APR)  system.  On  the  Jetstream  4100 
airplane,  the  APR  system  is  equivalent 
to  an  Automatic  Takeoff  Thrust  Control 
System  (ATTCS)  as  defined  in 
Appendix  I  of  Part  25.  The  currently 
approved  APR  system  automatically 
makes  additional  thermodynamic  power 
and  torque  available  on  the  operating 
engine  after  engine  failure  during 
takeoff  and  for  approach  climb  (go- 
around).  For  certain  ambient 
temperature  ranges,  the  proposed  CPR 
system  automatically  increases  the 
engine's  EGT  limit  and  torque  available 
on  the  operating  engine  for  final  take-off 
climb  and  en  route  flight  phases  after 
failure  of  one  engine.  The  CPR-related 
increased  EGT  limit,  which  is  above  the 
two-engines-operating  EGT  maximum 
continuous  power  and  take-off  limits, 
enables  the  operating  engine  to  achieve 
the  flat-rated  maximum  continuous 
power  (torque)  level  at  higher  outside 
air  temperature  (OAT).  Engine  operation 
in  the  APR  and  CPR  modes  requires 
application  of  engine  hour  and  cycle 
maintenance  factors  as  specified  in 
engine  Type  C  Certificate  Data  Sheet 
E18NE. 

As  discussed  above,  these  special 
conditions  are  applicable  \p  the 
Jetstream  Model  4101.  Should  Jetstream 
Aircraft  Limited  apply  at  a  later  date  for 
a  change  to  the  type  certificate  to 
include  another  model  incorporating  the 
same  novel  or  unusual  design  feature, 
these  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority.  49  U.S.C.  106(g),  40113,  44701, 
44702.  44704. 

The  Proposed  Special  Conditioiu 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Jetstream  Model  4101  airplane. 
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Installation  of  a  Continuous  Power 
Reserve  (CPR)  System 

(a)  General.  With  the  CPR  system 
functioning  normally  as  designed,  all 
applicable  requirements  of  part  25  must 
be  met  without  requiring  any  unusual 
action  (other  than  arming  the  system 
prior  to  dispatch)  by  the  crew  to  set " 
power  or  tlmist. 

(b)  Performance  and  ReliabiUty 
Requirements. 

(1)  A  CPR  failure  or  combination  of 
failures. 

(i)  That  prevents  the  automatic 
insertion  of  CPR  thrust  or  power  must 
be  showrn  to  be  an  improbable  event; 

(ii)  That  prevents  the  automatic 
insertion  of  APR  thrust  or  power  during 
the  critical  time  interval  defined  in 
Appendix  I  of  Part  25  must  be  shown  to 
be  an  improbable  event;  and 

(iii)  Shall  not  result  in  the  significant 
loss  or  reduction  in  thrust  or  power,  or 
must  be  shown  to  be  an  extremely 
improbable  event. 

(2)  All  applicable  performance 
requirements  of  part  25  must  be  met 
with  an  engine  failure  occurring  at  the 
most  critical  time  with  the  CPR  system 
functioning. 

(c)  Thrust  Setting.  The  maximum 
continuous  thrust  or  power  setting 
specified  for  use  with  all  engines 
operating  may  not  be  less  than  any  of 
the  following: 

(1)  Ninety  (90)  percent  of  the  thrust  or 
power  set  by  the  CPR  system  for  which 
AFM  performance  credit  is  approved; 

(2)  That  required  to  permit  normal 
operation  of  all  safety-related  systems 
and  equipment  dependent  upon  engine 
thrust  or  power  lever  position;  or 

(3)  That  shown  to  be  fi-ee  of  hazardous 
engine  response  characteristics  when 
thrust  or  power  is  advanced  from  the 
initial  all-engines-operating  thrust  or 
power  setting  to  the  maximimi  approved 
maximum  continuous/CPR  mode  thrust 
or  power  setting. 

(d)  Powerplant  Controls. 

(1)  In  addition  to  the  requirements  of 
§  25.1141,  no  single  failure  or 
malfunction,  or  probable  combination 
thereof,  of  the  CPR,  including  associated 
systems,  may  cause  the  feilure  of  any 
powerplant  function  necessary  for 
safety. 

(2)  The  CPR  system  must  be  designed 
to: 

(i)  In  the  event  of  a  CPR  system 
failure,  permit  manual  decrease  or 
increase  in  thrust  or  power  up  to  the 
highest  maximimi  continuous  thrust  or 
power  approved  for  the  airplane  under 
existing  conditions  through  the  use  of 
the  power  lever.  For  airplanes  equipped 
with  limiters  that  automatically  prevent 
engine  operating  limits  from  being 


exceeded  under  existing  ambient 
conditions,  other  means  may  be  used  to 
increase  the  thrust  or  power  in  the  event 
of  a  CFR  failure  provided  the  means  is 
located  on  or  forward  of  the  power 
levers;  is  easily  identified  and  operated 
under  all  operating  conditions  by  a 
single  action  of  eidier  pilot  with  the 
hand  that  is  normally  used  to  actuate 
the  power  levels;  and  meets  the 
requirements  of  §  25.777  (a),(b),  and  (c). 

(ii)  Provide  a  means  for  the  flightcrew 
to  deactivate  the  automatic  CPR 
function.  This  means  must  be  designed 
to  prevent  inadvertent  deactivation. 

(iii)  Provide  a  means  for  the 
flightcrew  to  verify  that  the  CFR  system 
is  in  a  condition  to  operate. 

(e)  Powerplant  Instnmients.  In 
addition  to  the  requirements  of 
§  25.1305,  a  means  must  be  provided  to 
indicate  when  the  CPR  is  in  the  armed 
or  ready  condition. 

Issued  in  Renton,  Washington,  on  March  6, 
1997. 

Neil  D.  Schalekamp. 

Acting  Manager,  Transport  Airplane 

Directorate,  Aircraft  Certification  Service, 

ANM-100. 

|FR  Doc.  97-6528  Filed  3-13-97;  8:45  am) 

BILUNG  COOE  4910-13-M 


14  CFR  Part  39 

(Docket  No.  97-NM-2S-AD] 

RIN  212&-AA64 

Airworthiness  Directives;  Boeing 
MIodel  737-100,  -200,  -300,  -400,  and 
-500  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  apphcable  to  all 
Boeing  Model  737-100,  -200,  -300, 
—400,  and  -500  series  airplanes.  This 
proposal  would  require  installation  of  a 
newly  designed  rudder-limiting  device 
and  yaw  damper  system.  This  proposal 
is  prompted  by  a  report  indicating  that 
a  ftiU  rudder  input,  either  commanded 
or  uncommanded,  could  result  in  a 
rapid  roll  upset;  and  by  reports  of 
malfunctions  of  the  yaw  damper  system. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  excessive 
rudder  authority  and  consequent 
reduced  controllability  of  the  airplane; 
and  malfunctions  of  the  yaw  damper 
system,  which  could  result  in  sudden 
uncommanded  yawing  of  the  airplane 
and  consequent  injury  to  passengers  and 
crewmembers. 


DATES:  Comments  must  be  received  by 
April  23, 1997. 

ADDRESSES:  Submit  conmients  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
28-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  T. 
Tin  Truong,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2552;  fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Con^unications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  ccmtact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-28-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-28-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 
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DiflcoaBion 

In  September  1994.  an  accident 
involving  a  Boeing  Model  737—300 
series  airplane  occurred  near  Pittsburgh, 
Pennsylvania.  The  National 
Transportation  Safety  Board  (NTSB)  has 
not  yet  determined  the  cause  of  that 
accident.  However,  the  FAA  has 
received  a  report  indicating  that  piloted 
computer  simulations  of  the  accident 
revealed  that  a  full  rudder  input,  either 
commanded  or  uncommanded.  could 
result  in  a  rapid  roll  upset  similar  to  the 
aircraft  responses  recorded  on  the  flight 
data  recorder  of  the  accident  airplane. 
Investigation  revealed  that,  during 
certain  combinations  of  flap  settings  and 
airspeeds,  the  amount  of  rudder 
deflection  available  is  greater  than 
needed  for  control  of  the  airplane.  A  full 
rudder  deflection  (hardover)  with  such 
excessive  rudder  authority  can  result  in 
a  rolling  moment  due  to  sideslip  that 
exceeds  the  maximum  rolling  moment 
available  by  control  wheel  inputs.  This 
condition,  if  not  corrected,  could  result 
in  reduced  controllability  of  the 
airplane  unless  the  flight  crew  takes 
prompt  and  appropriate  action.  (In  this 
regard,  the  FAA  issued  AD  96-26-07, 
amendment  39-9871  (62  FR  15,  January 
2,  1997)  to  amend  the  Airplane  Flight 
Manual  to  provide  the  flight  crew  with 
the  proper  control  techniques  in  the 
event  of  such  an  occurrence.] 

Additionally,  the  FAA  has  received  a 
number  of  reports  of  malfunctions  of  the 
yaw  damper  system.  These 
malfunctions  may  have  been  caused  by 
failure  of  the  rate  gyroscope  of  the  yaw 
damper  coupler  as  a  result  of  wear  of 
the  rotor  bearing,  and  contamination 
and  shorting  of  the  electrical  connectors 
or  surface  position  sensors  in  the  area  of 
the  yaw  damper  servo-actuator.  Such 
malfunctions  of  the  yaw  damper  system, 
if  not  corrected,  could  result  in  sudden 
uncommanded  yawing  of  the  airplane 
and  consequent  injury  to  passengers  and 
crewmembers. 

Boeing  has  advised  the  FAA  that  it 
has  designed  a  rudder-limiting  device 
and  a  new  yaw  damper  for  installation 
on  the  latest  versions  of  Model  737 
series  airplanes  currently  undergoing 
certification.  Both  of  these  systems  are 
capable  of  being  installed  on  the 
existing  fleet  of  Model  737  series 
airplanes.  Boeing  has  not  yet  released  a 
service  bulletin  reflecting  these  changes. 

FAA's  Determinatioiis 

In  light  of  this  information,  the  FAA 
finds  that  installation  of  a  newly 
designed  rudder-limiting  device  and 
yaw  damper  system  are  required  to 
ensure  the  safety  of  the  affected  fleet. 
Installation  of  a  rudder-limiting  device 


is  necessary  to  reduce  the  rudder 
authority  at  altitudes  above  1 ,500  feet 
above  ground  level  (AGL)  so  that,  if  any 
inadvertent  hardover  occurs,  the 
resultant  roll  upset  can  be  controlled 
with  control  wheel  inputs.  Installation 
of  a  new  yaw  damper  system  is 
necessary  to  improve  the  reliability  of 
the  system  and  its  fault  monitoring 
capability,  which  will  prevent 
uncommanded  yawing  of  the  airplane. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  lusafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  installation  of  a  newly  designed 
rudder-limiting  device  and  yaw  damper 
system.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
a  method  approved  by  the  FAA. 

Cost  Impact 

There  are  approximately  2,900  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,350  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

Tne  FAA  estimates  that  it  would  take 
approximately  87  work  hours  per 
airplane  to  accomplish  the  proposed 
installation  of  a  newly  designed  rudder- 
limiting  device,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $7,047,000,  or  $5,220 
per  airplane. 

The  FAA  also  estimates  that  it  would 
take  approximately  20  work  hours  per 
airplane  to  accomplish  the  proposed 
installation  of  a  newly  designed  yaw 
dam{}er  system,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figiues,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,620,000.  or  $1,200 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 


otherwise  be  home  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
proposed  AD,  makes  a  finding  of  an 
unsafe  condition,  this  means  that  the 
original  cost-beneficial  level  of  safety  is 
no  longer  being  achieved  and  that  the 
proposed  actions  are  necessary  to 
restore  that  level  of  safety.  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficial,  a  full 
cost-benefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessary. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  Subiects  in  14  C3^  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  AviationRegulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  97-NM-28-AD. 

Applicability:  All  Model  737-100.  -200. 
-300,  -400,  and  -500  series  airplanes, 
certificated  in  any  category. 

Note  2: 1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  pterformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/opwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  excessive  rudder  authority  and 
consequent  reduced  controllability  of  the 
airplane;  and  malfunctions  of  the  yaw 
damper  system,  which  could  result  in 
sudden  unconunanded  yawing  of  the 
airplane  and  consequent  injury  to  jiassengers 
and  crewmembers;  accomplish  the  following: 

(a)  Within  3  years  after  the  effective  date 
of  this  AD,  accomplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (ACXD).  FAA,  Transport 
Airplane  Directorate. 

(1)  Install  a  newly  designed  rudder- 
limiting  device  that  reduces  the  rudder 
authority  at  altitudes  above  1,500  feet  above 
ground  level  (AGL). 

(2)  Install  a  newly  designed  yaw  damper 
system  that  improves  the  reliability  and  feult 
monitoring  capability. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACD.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 


Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &om  the  Seattle  A(X). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March  7, 
1997. 

Ronald  T.  Wojnar, 

Manager.  Tmnsport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-6436  Filed  3-13-97;  8:45  am] 
BILLING  CODE  4»10-1»-P 


14  CFR  Part  39 

[Docket  No.  96-NM-1 52-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100  and  -200  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earUer  proposed  airworthiness  directive 
(AD),  appUcable  to  all  Boeing  Model 
737-100  and  -200  series  airplanes,  that 
would  have  required  replacement  of 
certain  outboard  and  inboard  wheel 
halves  with  improved  wheel  halves. 
That  action  also  would  have  required 
cleaning  and  inspecting  certain 
outboard  "Jid  inboard  wheel  halves  for 
corrosion,  missing  paint  in  large  areas, 
and  cracks;  and  repair  or  replacement  of 
the  wheel  halves  with  serviceable  wheel 
halves,  if  necessary.  That  proposal  was 
prompted  by  a  review  of  the  design  of 
the  flight  control  systems  on  Model  737 
series  airplanes.  This  action  revises  the 
proposed  rule  by  extending  the 
compliance  time,  revising  the 
applicability  of  the  AD,  and  clarifying 
part  and  serial  numbers  of  affected 
wheel  assembUes  and  halves.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  failure  of  the 
wheel  flanges,  which  could  result  in 
damage  to  the  hydraulics  systems, 
jammed  fUght  controls,  loss  of  electrical 
power,  or  other  combinations  of 
failiu^s;  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
April  3.  1997. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport  » 

Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
152-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AlUed  Signal  Aerospace  Company, 
Bendix  Wheels  and  Brakes  Division, 
South  Bend,  Indiana  46624;  and  Bendix, 
Aircraft  Brake  and  Strut  Division,  3520 
West  Mestmoor  Street,  South  Bend, 
Indiana  46624.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Herron,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2672; 
fax  (206)  227-1181. 

SUPPt.EMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule. 

Tne  proposals  contained  in  this  notice 
may  be  changed  in  Ught  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  vsrill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-l 52-AD."  The 
postcard  will  be  date  stamped  and 
rettimed  to  the  commenter. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-152-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39}  to  add  an  airworthiness 
directive  (AD),  applicable  to  all  Boeing 
Model  737-100  emd  -200  series 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  August  28,  1996  (61 
FR  44245).  That  NPRM  would  have 
required  replacement  of  certain 
outboard  and  inboard  wheel  halves  with 
improved  wheel  halves.  That  NPRM 
also  would  have  required  cleaning  and 
inspecting  certain  outboard  and  inboard 
wheel  halves  for  corrosion,  missing 
paint  in  large  areas,  and  cracks;  and 
repair  or  replacement  of  the  wheel 
halves  with  serviceable  wheel  halves,  if 
necessary.  That  NPRM  was  prompted  by 
a  review  of  the  design  of  the  flight 
control  systems  on  Model  737  series 
airplanes.  The  actions  specified  by  that 
NPRM  are  intended  to  prevent  damage 
to  the  wheel  flanges,  which  could  result 
in  failure  of  the  hydraulics  systems, 
jammed  flight  controls,  loss  of  electrical 
power,  or  other  combinations  of 
failures;  and  consequent  reduced 
controllability  of  the  airplane. 

Actions  Since  Issuance  of  Previous 
Proposal 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM. 

Support  for  the  Proposal 

Two  commenters  support  the 
proposed  rule. 

Requests  to  Reopen  Comment  Period 

Several  commenters  request  that  the 
proposal  be  reissued  and  the  public 
comment  period  reopened.  The 
commenters  ask  that  the  intent  of  the 
proposal  be  clarified  The  commenters 
state  that  the  proposal  appears  to 
require  that  an  inspe«:tion  and  a 
replacement  be  accomplished 
concurrently  within  180  days.  Allied 
Signal  indicates  that  it  is  unclear  why 
operators  should  be  required  to  replace 
wheel  halves  and,  then  inspect  those 
wheel  halves  that  were  just  removed. 

In  its  justification  for  the  request  to 
reopen  the  comment  period,  another 
commenter  states  that  the  issue 
addressed  in  the  proposed  AD  arises 
from  a  failure  that  occurred  on  a 
military  aircraft.  The  commenter 


indicates  that,  when  maintained 
properly  and  operated  on  civilian 
airliners,  certain  wheel  halves  are  not 
subject  to  the  questionable  maintenance 
practices  and  adverse  operational 
conditions  often  associated  with 
military  hardware.  The  commenter  adds 
that,  in  particular,  the  inspections 
required  at  tire  replacement  occur  far 
more  frequently  due  to  utilization 
differences.  The  conmienter  believes 
that  strengthened  inspection 
requirements  in  accordance  with  the 
latest  manufacturer's  recommendations 
can  provide  for  safe  operation  of  the 
older  wheels  until  replacements  would 
normally  be  available. 

The  FAA  concurs  with  the 
commenters'  requests  to  reopen  the 
comment  period  for  this  proposed  rule 
and  to  provide  clarification  of  the  intent 
of  the  proposal.  The  intent  of  this 
proposed  AD  is  that  the  affected  fleet  be 
equipped  eventually  with  more  resilient 
wheel  halves  that  provide  greater 
tolerance  for  corrosion  and  handling 
damage.  Some  failures  of  wheel  halves 
have  occurred  because  indications  of 
corrosion  or  handling  damage  were  not 
detected  in  a  timely  manner.  Therefore, 
the  FAA  included  a  requirement  in  the 
original  NPRM  indicating  that,  until  the 
time  that  the  existing  wheel  halves  can 
be  replaced  with  the  more  resilient 
wheel  halves,  repetitive  cleaning  and 
inspections  of  the  wheel  halves  must  be 
performed  in  accordance  with  the 
cleaning/inspection  method  described 
in  Allied  Signal  Service  Bulletin  No. 
737-32-026.  Accomplishment  of  these 
repetitive  actions  will  ensure  that  an 
acceptable  level  of  safety  is  maintained 
until  the  wheel  halves  are  replaced. 

The  FAA  has  revised  this 
supplemental  NPRM  to  clarify  these 
issues: 

•  The  repetitive  inspection 
requirement,  which  appeared  as 
paragraph  (b)  of  the  original  NPRM,  is 
contained  in  paragraph  (a)  of  this 
supplemental  NPRM.  Paragraph  (a)  of 
this  supplemental  NPRM  has  been 
revised  to  clarify  that  the  inspections  of 
the  wheel  halves  must  be  repeated  until 
the  wheel  halves  are  replaced. 

•  The  replacement  requirement, 
which  appeared  in  paragraph  (a)  of  the 
original  NPRM,  is  contained  in 
paragraph  (b)  of  this  supplemental 
NPRM.  Paragraph  (b)  of  this 
supplemental  NPRM  has  been  revised  to 
clarify  that  accomplishment  of  the 
replacement  terminates  the  repetitive 
inspections  required  by  paragraph  (a). 

Request  for  Extended  Complianee  Time 

Three  commenters  express  concern 
that  replacement  of  certain  outboard 
and  inboard  wheel  halves  with 


improved  halves  cannot  be  supported 
within  the  proposed  compliance  time  of 
180  days.  C5ne  of  these  commenters. 
Allied  Signal,  suggests  that  the 
compliance  time  be  extended  to  365 
days,  and  that  paragraph  (c)  of  the 
original  NPRM  be  deleted.  Allied  Signal 
indicates  that  the  lead  time  necessary  to 
order  and  receive  forgings.  machine, 
finish,  and  ship  replacement  wheels 
involves  approximately  120  days,  which 
is  a  significant  portion  of  the  proposed 
180-day  compliance  time.  Allied  Signal 
states  that  it  does  not  have  sufficient 
information  to  determine  how  many 
wheels  need  replacement,  and  may  not 
have  this  information  until  a  final  rule 
is  effective  and  orders  for  replacements 
arrive. 

In  light  of  these  requests,  the  FAA  has 
reconsidered  the  compliance  times 
proposed  in  the  original  NPRM.  The 
FAA  considers  that  the  compliance  time 
of  180  days  (and  thereafter  at  each  tire 
change)  for  inspections  of  the  wheel 
halves,  as  proposed  in  paragraph  (b)  of 
the  original  NPRM,  is  appropriate.  The 
FAA  considers  that  these  repetitive 
inspections  must  be  accomplished  at  the 
originally  proposed  intervals  in  order  to 
provide  an  acceptable  level  of  safety 
until  the  replacement  can  be 
accomplished. 

However,  in  consideration  of  parts 
availability,  the  FAA  has  determined 
that  the  compliance  time  for 
replacement  of  the  wheel  halves  can  be 
extended  from  180  days  to  two  years 
without  compromising  safety,  and  that 
paragraph  (c)  of  the  original  NPRM  can 
be  removed  ftom  this  supplemental 
NPRM.  Given  this  revised  compliance 
time  for  accomplishment  of  the 
replacement,  the  FAA  estimates  that 
approximately  four  tire  changes  would 
be  accomplished  in  the  two-year  period 
prior  to  the  time  the  replacement  would 
be  required.  The  compliance  time 
specified  in  paragraph  (b)  of  this 
supplemental  NPRM  has  been  revised 
accordingly.  In  addition,  paragraph  (c) 
of  the  original  NPRM  has  been  removed 
from  this  supplemental  NPRM. 

Requests  for  Clarification  of  Part 
Numbering  System 

Two  commenters  request  clarification 
of  the  part  numbering  system  specified 
in  the  proposal.  Further,  Allied  Signal 
recommends  that  serial  number  H-1049 
be  used  in  all  places  where  serial 
number  H-999  appeared  in  the  NPRM 
to  avoid  numerical  discrepancies  and  to 
ensure  adequate  coverage  of  these  wheel 
halves.  Allied  Signal  submits  two  sets  of 
suggested  changes  to  the  NPRM:  one  set 
based  on  an  intent  to  remove  all  affected 
wheels  from  service,  and  the  other  set 
based  on  an  intent  to  inspect  all  affected 


^ 


wheels  and  remove  from  service  only 
those  with  cracks. 

Allied  Signal  states  that  a 
misunderstanding  exists  with  regard  to 
the  serial  numbering  system  used  by 
Aircraft  Landing  Systems  (formerly 
Bendix).  Allied  Signal  clarifies  that 
wheels  having  a  "B"  prefix  serial 
number  are  original  equipment  wheels 
shipped  from  the  factory.  Individual 
inboard  and  individual  outboard  wheel 
halves  are  given  the  same  "B"  serial 
number  on  the  final  production  line  and 
mated  together  to  form  a  complete 
wheel  assembly.  Wheel  halves  having 
serial  numbers  with  an  "H"  prefix  are 
replacement  service  halves.  Availability 
of  a  service  wheel  half  allows  an 
operator  to  replace  a  damaged  wheel 
half  instead  of  the  entire  wheel 
assembly.  Individual  inboard  and 
outboard  service  halves  are  not  mated 
together  to  form  a  complete  assembly; 
they  are  shipped  independenUy  of  each 
other. 

Allied  Signal  also  clarifies  that 
Bendix  Service  Information  Letter  (SIL) 
392,  Revision  1,  dated  November  15. 
1979,  and  Allied  Signal  Service  Bulletin 
No.  737-32-026.  dated  April  26.  1988, 
apply  to  both  the  "H"  and  "B"  prefix 
serial  numbers,  not  just  the  "H"  prefix 
serial  numbers  used  in  the  "B"  prefix 
wheel  assemblies. 

The  FAA  agrees  that  clarification  of 
the  part  and  serial  numbers  specified  in 
the  original  NPRM  is  necessary.  As 
stated  previously,  the  FAA  intends  that 
all  affected  wheels  be  removed  from 
service;  the  FAA  concurs  with  the 
changes  suggested  by  Allied  Signal 
based  on  that  intent.  Paragraphs  (a)  and 
(b)  of  this  supplemental  NPRM  reflect 
the  appropriate  part  and  serial  numbers 
provided  by  Allied  Signal.  In  addition, 
serial  number  H-1049  has  been 
specified  in  this  supplemental  NPRM  in 
place  of  serial  number  H-999. 

Request  to  Revise  the  Applicability  of 
the  Proposed  AD 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  of  its 
members,  requests  that  the  applicability 
of  the  proposed  AD  be  limited  only  to 
the  Bendix  main  wheel  assemblies  that 
prompted  the  airworthiness  concern. 
The  ATA  states  that  the  proposed 
applicability  affects  even  operators  with 
BFGoodrich  brakes.  The  commenter 
concludes  that,  unless  operators  of 
airplanes  equipped  with  BFGoodrich 
bnJfLes  submit  a  request  for  and  receive 
approval  of  an  alternative  method  of 
compliance  (AMOC),  those  operators  are 
considered  in  noncompliance  with  the 
AD. 

The  FAA  concurs  with  the 
commenter's  request  to  revise  the 


applicability  of  the  original  NPRM.  This 
FAA  has  revised  the  applicability  of  this 
supplemental  NPRM  to  specify  diat  the 
proposed  rule  applies  only  to  Boeing 
Model  737-100  and  -200  series 
airplanes  equipped  with  Bendix  main 
wheel  assemblies  having  part  number 
2601571-1.  Paragraphs  (a)  and  (b)  of  the 
supplemental  NPRM  specify  the  serial 
nimibers  of  the  inboard  and  outboard 
wheel  halves  that  are  affected. 

The  FAA  also  clarifies  that  operators 
of  airplanes  equipped  with  BFGoodrich 
brakes  would  not  be  required  to  submit 
a  request  for  approval  of  an  AMOC. 
Although  the  applicability  of  the 
original  NPRM  identified  the  affected 
airplanes  as  "all  Model  737-100  and 
-200  series  airplanes,"  paragraphs  (a) 
and  (b)  specified  clearly  that  only  those 
airplanes  equipped  with  Bendix  main 
wheel  assemblies  having  certain  part 
and  serial  numbers  are  affected  by  the 
proposed  rule.  Therefore,  operators  of 
airplanes  equipped  with  other  main 
wheel  assemblies  are  not  subject  to  the 
requirements  of  this  AD,  and  would 
have  no  reason  to  apply  for  approval  of 
an  AMOC. 

Request  to  Revise  Statement  of  Findings 
of  Critical  Design  Review  Team 

One  commenter  requests  the  second 
paragraph  of  the  Discussion  section  that 
appeared  in  the  preamble  to  the 
proposed  rule  be  revised  to  accurately 
reflect  the  findings  of  the  Critical  Design 
Review  (CDR)  team.  The  commenter 
asks  that  the  FAA  delete  the  one 
sentence  in  that  paragraph,  which  read: 
"The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  correction  of 
certain  design  deficiencies."  The 
commenter  suggests  that  the  following 
sentences  should  be  added:  "The  team 
did  not  find  any  design  issues  that 
could  lead  to  a  definite  cause  of  the 
accidents  that  gave  rise  to  this  effort. 
The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  incorporation  of 
certain  design  improvements  in  order  to 
enhance  its  already  acceptable  level  of 
safety." 

The  FAA  acknowledges  that  the  CDR 
team  did  not  find  any  design  issue  that 
could  lead  to  a  definite  cause  of  the 
accidents  that  gave  rise  to  this  effort. 
However,  as  a  result  of  having 
conducted  the  CDR  of  the  flight  control 
systems  on  Boeing  Model  737  series 
airplanes,  the  team  indicated  that  there 
are  a  number  of  recommendations  that 
should  be  addressed  by  the  FAA  for 
each  of  the  various  models  of  the  Model 
737.  In  reviewing  these 


recommendations,  the  FAA  has 
concluded  that  they  address  unsafe 
conditions  that  must  be  corrected 
through  the  issuance  of  AD's.  Therefore, 
the  FAA  does  not  concur  that  these 
design  changes  merely  "enhance  [the 
Model  73  7 'si  already  acceptable  level  of 
safety." 

Conclusion 

Since  these  changes  provide 
significant  clarification  of  the  intent  and 
requirements  of  the  originally  proposed 
rule,  the  FAA  has  determined  that  it  is 
in  the  public  interest  to  reopen  the 
comment  period  to  provide  additional 
opportunity  for  public  comment 

Cost  Impact 

There  are  approximately  634  Boeing 
Model  737-100  and  -200  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
241  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  FAA  estimates  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement  of  wheel  halves,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $20,212  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  replacement  on  U.S. 
operators  is  estimated  to  be  $4,928,932, 
or  $20,452  per  airplane. 

The  FAA  also  estimates  that  it  would 
take  approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
cleaning  and  insjiection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  cleaning  and  inspection 
on  U.S.  operators  is  estimated  to  be 
$28,920,  or  $120  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  govemmenL  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
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under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  p>art 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


$39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

BOEING:  Docket  96-NM-152-AD. 

Applicability:  Boeing  Model  737-100  and 
-200  series  airplanes  equipped  with  Bendix 
main  wheel  assemblies  having  part  number 
2601571-1,  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  wheel  flanges, 
which  could  result  in  damage  to  the 
hydraulics  systems,  jammed  flight  controls, 
loss  of  electrical  power,  or  other 
combinations  of  failures:  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  For  airplanes  equipped  with  a  Bendix 
main  wheel  assembly  having  part  number  (P/ 


N)  2601571-1  with  an  inboard  wheel  half 
with  serial  number  (S/N)  B-5999  or  lower,  or 
S/N  H-1799  or  lower;  or  with  an  outboard 
wheel  half  with  S/N  B-5999  or  lower,  or  5/ 
N  H-1049  or  lower:  accomplish  the 
following: 

(1)  Within  180  days  after  the  effective  date 
of  this  AD.  and  thereafter  at  each  tire  change 
until  the  replacement  required  by  paragraph 
(b)  of  this  AD  is  accomplished: 

Accomplish  the  actions  specified  in 
paragraphs  (a)(l)(i),  (a)(l)(ii),  and  (a)(l)(iii)  of 
this  AD,  in  accordance  with  the 
Accomplishment  Instructions  of  Allied 
Signal  Service  Bulletin  No.  737-32-026, 
dated  April  26, 1988,  including  Attachments 
1  and  2. 

(i)  Clean  any  inboard  and  outboard  wheel 
half  specified  in  paragraph  (a)  of  this  AD. 
And 

(ii)  Inspect  the  wheel  halves  for  corrosion 
or  missing  paint.  If  any  corrosion  is  found, 
or  if  any  paint  is  missing  in  large  areas,  prior 
to  further  flight,  strip  or  remove  pwint,  and 
remove  any  corrosion.  And 

(iii)  Perform  an  eddy  current  inspection  to 
detect  cracks  of  the  bead  seat  area. 

(2)  If  any  cracking  is  found  during  the 
inspections  required  by  this  paragraph,  prior 
to  further  flight,  repair  or  replace  the  wheel 
halves  with  serviceable  wheel  halves  in 
accordance  with  procedures  sfiecified  in  the 
Q)mfH3nent  Maintenance  Manual. 

(b)  For  airplanes  equipped  with  a  Bendix 
main  wheel  assembly  having  P/N  2601571- 
1  with  an  inboard  wheel  half  with  S/N  B- 
5999  or  lower,  or  S/N  H-1799  or  lower;  or 
with  an  outboard  wheel  half  with  S/N  B- 
5999  or  lower,  or  S/N  H-1049  or  lower; 
accomplish  the  following:  Within  2  years 
after  the  effective  date  of  this  AD,  accomplish 
the  actions  specified  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD,  in  accordance  with  Bendix 
Service  Information  Letter  (SIL)  392, 
Revision  1,  dated  November  15, 1979. 
Accomplishment  of  the  replacement 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(a)  of  this  AD. 

(1)  Remove  any  inboard  wheel  half 
specified  in  paragraph  (b)  of  this  AD.  and 
replace  it  with  an  inboard  wheel  half  having 
P/N  2607046,  S/N  B-6000  or  greater,  or  S/N 
H-1800  or  greater.  And 

(2)  Remove  any  outboard  wheel  half 
specified  in  paragraph  (b)  of  this  AD,  and 
replace  it  with  an  outboard  wheel  half  having 
P/N  2607047,  S/N  B-6000  or  greater,  or  S/N 
H-1050  or  greater. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  Issued  in  Renton, 
Washington,  on  March  7, 1997. 

DaireU  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Senrice: 
|FR  Doc.  97-6438  Filed  3-13-97;  8:45  am] 
BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  97-NM-29-nAD] 

BIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200,  -300.  -400,  and 
-500  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  two  existing 
airworthiness  directives  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  that  currently  require 
tests  of  the  main  rudder  power  control 
unit  (PCU)  to  detect  excessive  internal 
leakage  of  hydraulic  fluid,  stalling,  or 
reversal,  and  to  verify  proper  operation 
of  the  PCU;  and  replacement  of  the  PCU 
with  a  unit  having  a  different  part 
number,  if  necessary.  This  action  would 
add  requirements  for  replacement  of  the 
PCU  and  the  vernier  control  rod  bolt 
with  newly  designed  imits.  This  action 
also  would  add  a  requirement  for  leak 
tests  of  the  PCU,  and  replacement  of  the 
PCU  with  a  serviceable  or  newly 
designed  unit,  if  necessary.  This 
proposal  is  prompted  by  reports  of 
fracturing  of  the  vernier  control  rod 
bolts  as  a  result  of  the  shank  of  the  bolt 
running  into  the  threads  on  the  nutplate 
during  installation  of  the  rod.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  fracturing, 
which  could  result  in  uncommanded 
movements  of  the  rudder,  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
April  23,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
29-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  W.  Frey,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2673;  fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  tMs 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is.made:  "Comments  to 
Docket  Number  97-NM-29-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-29-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  January  3,  1994,  the  FAA  issued 
AD  94-01-07,  amendment  39-8789  (59 
FR  4570,  February  1, 1994),  applicable 
to  certain  Boeing  Model  737  series 
airplanes,  to  require  repetitive  periodic 
tests  of  the  main  rudder  power  control 
imit  (PCU)  to  detect  excessive  internal  , 
leakage  of  hydraulic  fluid,  stalling,  or 
reversal,  and  the  eventual  replacement 
of  the  PCU  with  an  improved  model. 
That  action  was  prompted  by  results  of 
an  investigation,  which  revealed  that 
there  was  a  remote  possibility  that  the 


secondary  slide  in  the  servo  valve  of 
certain  PCU's  could  go  past  the 
intended  maximum-travel  position.  The 
requirements  of  that  AD  are  intended  to 
prevent  secondary  slide  overtravel  from 
occurring,  which  could  cause  the  rudder 
actuator  piston  and  the  rudder  to 
operate  with  reduced  force  capability  or 
to  move  in  a  direction  opposite  to  the 
intended  direction;  this  could  result  in 
reduced  controllability  of  the  airplane. 

On  November  7, 1996,  the  FAA  issued 
AD  96-23-51,  amendment  39-9818  (61 
FR  59317,  November  22,  1996), 
applicable  to  all  Boeing  Model  737 
series  airplanes,  to  require  repetitive 
periodic  tests  to  verify  proper  operation 
of  the  main  rudder  PCU.  and 
replacement  of  the  PCU  with  a  new 
unit,  if  necessary.  That  action  was 
prompted  by  tests  of  the  PCU  conducted 
by  the  manufacturer,  which 
demonstrated  another  very  remote 
potential  failure  scenario  that  was 
previously  unknown.  The  requirements 
of  that  AD  are  intended  to  prevent 
rudder  motion  in  the  opposite  direction 
of  the  rudder  command. 

Actions  Since  Issuance  of  Previous 
Rules 

In  the  preamble  to  AD  96-23-51,  the 
FAA  indicated  that  it  considered  that 
AD  to  be  interim  action,  and  that  further 
rulemaking  action  would  be  considered 
once  final  action  was  identified.  Since 
the  issuance  of  that  AD,  Boeing  has 
advised  the  FAA  that  it  is  designing 
new  main  rudder  PCU's  and  a  new  bolt 
for  the  vernier  control  rod  for 
installation  on  the  latest  versions  of 
Model  737  series  airplanes  currently 
undergoing  certification.  These  new 
PCU's  and  bolts  are  capable  of  being 
installed  on  the  existing  fleet  of  Model 
737  series  airplanes.  At  this  time,  the 
testing  and  design  analyses  necessary 
for  FAA  approval  have  not  yet  been 
completed;  therefore,  Boeing  has  not  yet 
released  a  service  bulletin  reflecting 
these  changes.  The  FAA  anticipates  that 
these  tests  and  analyses  will  be 
completed  and  the  service  bulletin 
approved  prior  to  issuance  of  a  final 
rule. 

In  addition,  the  FAA  also  received 
reports  indicating  that  the  outer  bolts  for 
the  vernier  control  rod  fractured  in  two 
cases.  Fracturing  of  the  outer  bolt  was 
caused  by  the  shank  of  the  bolt  running 
into  the  threads  on  the  nutplate  during 
installation  of  the  vernier  control  rod. 
These  bolts  have  a  dual  load  path.  If  the 
second  load  path  of  the  bolt  fractures, 
the  manual  input  link  to  the  main 
rudder  PCU  would  be  disconnected. 
Such  fracturing,  if  not  corrected,  could 
result  in  imcommanded  movements  of 


the  rudder,  and  consequent  reduced 
controllability  of  the  airplane. 

FAA's  Determinations 

In  light  of  this  information,  the  FAA 
has  determined  the  following: 

1.  The  main  rudder  PCU's  must  be 
replaced  with  newly  designed  units. 
These  new  PCU's  will  have  a  valve  that 
is  similar  to  the  valve  installed  on  the 
existing  units  in  that  the  valve  is  dual- 
concentric  in  design;  however,  the  new 
units  will  have  different  characteristics 
for  the  flow  of  hydraulic  fluid. 
Installation  of  the  new  units  will 
eliminate  the  possibility  of  improper 
flow  of  hydraulic  fluid.  Replacement  of 
the  existing  units  with  new  units 
constitutes  terminating  action  for  the 
actions  required  by  those  existing  AD's. 

2.  The  bolt  for  the  vernier  control  rod 
must  be  replaced  with  a  newly  designed 
bolt.  Installation  of  the  new  bolt  will 
eliminate  the  possibility  of  the  shank  of 
the  bolt  ruiming  into  the  threads  on  the 
nutplate. 

3.  Although  the  FAA  has  received  no 
reports  indicating  that  an  in-flight 
engine  out  or  loss  of  hinge  moment  has 
resulted  in  reduced  controllability  of  an 
airplane,  high  internal  leakage  in  the 
main  rudder  PCU  can  exist.  This  high 
internal  leakage  could  be  caused  by  a 
jam  in  the  slides  of  the  servo  valve  or 
by  other  failures  or  wear  within  the 
PCU.  Such  leakage  could  result  in 
reduced  hinge  moment  capability  of  the 
rudder  PCU,  which  could  result  in 
reduced  controllability  of  the  airplane  at 
any  time  large  rudder  inputs  are 
required  (such  as  failure  of  the  engine 
during  takeoff).  In  light  of  this,  the  FAA 
finds  that  periodic  inspections  must  be 
performed  todetect  high  internal 
leakage  of  the  main  rudder  PCU  in  a 
timely  manner. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
supersede  AD  94-01-07  and  AD  96-2a- 
51.  The  following  requirements  from  the 
superseded  AD's  have  been  carried  over 
into  the  proposed  AD: 
— Tests  of  the  main  rudder  PCU  to 

detect  excessive  internal  leakage  of 

hydraulic  fluid,  stalling,  or  reversal, 

and  to  verify  proper  operation  of  the 

PCU;  and 
—Replacement  of  the  PCU  with  a  unit 

having  a  different  part  number,  if 

necessary. 

It  should  be  noted  that  paragraph  (b) 
of  AD  94-01-07  requires  replacement  of 
the  PCU  with  a  xmit  having  part  numlwr 
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65-44861-11  or  65C37052-2.  -3.  -4.  -5. 
-6,  -7,  -8,  or  -9.  However,  paragraph  (b) 
of  this  proposed  AD  would  allow  for 
this  replacement  as  an  optional 
terminating  action  (instead  of  a  required 
action)  for  the  tests  required  by 
paragraph  (a)  of  AD  94-01-07. 

The  proposed  AD  would  add 
requirements  for  replacement  of  the 
PCU  and  vernier  control  rod  bolt  with 
newly  designed  units.  Additionally,  the 
proposed  AD  would  add  a  requirement 
for  repetitive  leak  tests  of  the  PCU,  and 
replacement  of  the  PCU  with  a 
serviceable  or  newly  designed  unit,  if 
necessary.  These  new  actions  would  be 
required  to  be  accomphshed  in 
accordance  with  a  method  approved  by 
thePAA. 

In  developing  an  appropriate 
comphance  time  for  the  new 
requirements  of  this  proposed  AD,  the 
FAA  considered  the  safety  impUcations, 
the  time  necessary  for  design  and 
production  of  the  new  PCU's  and  bolts, 
and  normal  maintenance  schedules  for 
timely  accomplishment  of  the  proposed 
actions.  In  Ught  of  these  items,  the  FAA 
has  determined  that  a  compliance  time 
of  two  years  for  installation  of  the  newly 
designed  parts,  and  6.000  flight  hours 
for  accomplishment  of  the  repetitive 
leak  tests,  is  appropriate. 

Cost  Impact 

There  are  approximately  2.900  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,350  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

The  tests  that  are  currently  required 
by  AD  94-01-07  take  approximately  8 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  currenUy  required  tests  on 
U.S.  operators  is  estimated  to  be 
$648,000,  or  $480  per  airplane,  per  test. 

The  replacement  that  is  currently 
required  by  AD  94-01-07  takes 
approximately  20  work  hours  per 
airplane  to  accompUsh,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  replacement  on 
U.S.  operators  is  estimated  to  be 
$1,620,000.  or  $1,200  per  airplane. 

The  tests  that  are  currently  required 
by  AD  96-23-51  take  approximately  2 
work  hours  per  airplane  to  accompHsh. 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  currently  required  tests  on 
U.S.  operators  is  estimated  to  be 
$162,000.  or  $120  per  airplane,  per  test. 


The  replacement  of  the  PCU  that  is 
proposed  in  this  AD  action  would  take 
approximately  9  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  fig\ires.  the  cost  impact 
of  the  proposed  replacement  of  the  PCU 
on  U.S.  operators  is  estimated  to  be 
$729,000.  or  $540  per  airplane. 

The  replacement  of  the  vernier 
control  rod  bolt  that  is  proposed  in  this 
AD  action  would  take  approximately  1 
work  hour  per  airplane  to  accompUsh. 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  be  suppUed 
by  the  manufacturer  at  no  cost  to 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  replacement 
of  the  vernier  control  rod  bolt  on  U.S. 
operators  is  estimated  to  be  $81,000,  or 
$60  per  airplane. 

The  leak  tests  that  are  proposed  in 
this  AD  action  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$648,000.  or  $480  per  airplane,  per  leak 
test. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  cxirrent  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendments  39-8789  (59  FR 
4570,  February  1, 1994)  and  39-9818 
(61  FR  59317.  November  22, 1996),  and 
by  adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  97-NfM-29-AD.  Supersedes 
AD  94-01-07,  Amendment  39-8789,  and 
AD  96-23-51,  Amendment  39-9818. 
Applicability:  All  Model  737-100.  -200, 

-300,  -400,  and  -500  series  airplanes, 

certificated  in  any  category. 

Note  1:  Tliis  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sjjecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prev-ent  unconunanded  movements  of 
the  rudder,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Restatement  of  Requirements  of  AD  94-01- 
07: 

(a)  Within  750  flight  hours  after  March  3, 
1994  (the  effective  date  of  AD  94-01-07, 
amendment  39-8789),  perform  a  test  of  the 
main  rudder  PCU,  part  number  65-44861-2/ 
-3/-4/-5/^/-7/-8/-9.  to  detect  internal 
leakage  of  hydraulic  fluid,  in  accordance 
with  Boeing  Service  Letter  737-SL-27-82-B, 
dated  July  13,  1993. 

(1)  If  no  discrepancy,  as  described  in    ■ 
paragraph  3.B.  of  the  Service  Letter,  is 
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detected,  repeat  the  test  at  intervals  not  to 
exceed  750  flight  hours. 

(2)  If  any  discrepancy,  as  described  in 
paragraph  3.B.  of  the  Service  Letter,  is 
detected  during  any  check,  prior  to  further 
flight,  accomplish  either  paragraph  (a)(2)(i)  or 
(a)(2)(ii)ofthisAD: 

(i)  Replace  the  main  rudder  PCU  with  a 
serviceable  PCU  in  accordance  with  the 
Model  737  Overhaul  Manual.  After  such 
replacement,  repeat  the  test  at  intervals  not 
to  exceed  750  flight  hours. 

(ii)  Replace  the  main  rudder  PCU  with  a 
new  main  rudder  PCU  havipg  part  number 
65-44861-11  or  65C37052-2/-3/-4/-5/-6/- 
7/_8/-9.  in  accordance  with  Bomng  Service 
Bulletin  737-27-1185.  dated  April  15. 1993. 
Such  replacement  constitutes  terminating 
action  for  the  tests  required  by  paragraph  (a) 
of  this  AD. 

(b)  Replacement  of  the  main  rudder  PCU. 
part  number  65-44861-<  ),  with  a  new  main 
rudder  PCU  having  part  number  65—44861- 
11  or65C37052-2/-3/-4/-5/-6/-7/-8/-9,  in 
accordance  with  Boeing  Service  Bulletin 
737-27-1185.  dated  April  15. 1993. 
constitutes  terminating  action  for  the  tests 
required  by  paragraph  (a)  of  this  AD. 

Restatement  of  Requirements  of  AD  96-23- 
51: 

(c)  Within  10  days  after  November  27. 1996 
(the  effective  date  of  AD  96-23-51. 
amendment  39-9818),  perform  a  test  to  verify 
proper  operation  of  the  rudder  PCU,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-27A1202,  dated  November  1, 
1996. 

(1)  If  the  rudder  PCU  operates  properly, 
repeat  the  test  thereafter  at  intervals  not  to 
exceed  250  flight  hours. 

(2)  If  the  rudder  PCU  operates  improperly, 
prior  to  further  flight,  replace  the  rudder  PCU 
with  a  new  rudder  PCU.  in  accordance  with 
the  alert  service  bulletin.  Repeat  the  test 
thereafter  at  intervals  not  to  exceed  250  flight 
hours. 

New  Requirements  of  this  AD: 

(d)  Within  2  years  after  the  effective  date 
of  this  AD,  accomplish  paragraphs  (d)(1)  and 
(d)(2)  of  this  AD  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate. 
Accomplishment  of  these  actions  terminates 
the  requirements  of  paragraphs  (a),  (b),  and 
(c)  of  this  AD. 

(1)  Replace  any  main  rudder  PCU  having 
Boeing  part  number  (P/N)  65-44861-(  )  or  P/ 
N  65C37052-(  )  with  a  new  main  rudder  PCU 
that  has  been  approved  by  the  Manager. 
Seattle  ACO. 

(2)  Replace  the  vernier  control  rod  bolt 
having  Boeing  P/N  69-27229-(  )  with  a  new 
bolt  that  has  been  approved  by  the  Manager. 
Seattle  ACO. 

(e)  Perform  a  leak  test  of  the  main  rudder 
PCU  in  accordance  with  a  method  approved 
by  the  Manager,  Seattle  ACO.  at  the 
applicable  times  specified  in  paragraph  (e)(1) 
or  (e)(2)  of  this  AD.  If  any  discrepancy  is 
found,  prior  to  further  flight,  replace  the  PCU 
with  a  serviceable  or  newly  designed  unit  in 
accordance  with  a  method  approved  by  the 
Manager.  Seattle  ACO. 


Note  2:  If  the  PCU  is  replaced  in 
accordance  with  the  requirements  of 
paragraph  (e)  prior  to  accomplishing  the 
replacement  required  by  paragraph  (d)  of  this 
AD,  "serviceable"  includes  the  newly 
designed  PCU  referenced  in  paragraph  (d)(1) 
of  this  AD  and  PCU's  having  part  nimiber  65- 
44861-11  and  65C37052-2,  -3.  -4.  -5.  -6.  -7. 
-8.  and  -9.  However,  after  the  PCU  has  been 
replaced  in  accordance  with  paragraph  (d)(1) 
of  this  AD.  "serviceable"  is  limited  to  the 
newly  designed  PCU's  referenced  in  that 
paragraph. 

(1)  For  airplanes  on  which  the  replacement 
specified  in  paragraph  (a)(2)(ii),  (b),  or  (c)(2) 
of  this  AD  has  been  accomplished  prior  to 
the  effective  date  of  this  AD:  Within  4,000 
flight  hours  after  the  effective  date  of  this  AD, 
and  thereafter  at  intervals  not  to  exceed  6,000 
flight  hours. 

(2)  For  airplanes  other  than  those 
identified  in  f)aragraph  (e)(1)  of  this  AD: 
Within  6,000  flight  hours  after 
accomplishment  of  the  replacement  required 
by  paragraph  (d)(1)  of  this  AD.  and  thereafter 
at  intervals  not  to  exceed  6.000  flight  hours. 

(f)  Once  a  newly  designed  PCU  specified 
in  paragraph  (d)(1)  of  this  AD  is  installed  on 
an  airplane,  no  operator  shall  install  on  that 
airplane  any  PCU  other  than  a  newly 
designed  unit 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  hispector.  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ren  ton.  Washington,  on  March  7, 
1997. 

Ronald  T.  Wcnnar, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Senice. 
[FR  Doc  97-6437  Filed  3-13-97;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  146 
RiN  1515-AC05 

Weekly  Entry  Procedure  for  Foreign 
Trade  Zones 

agency:  U.S.  Customs  Service. 

Treasury. 

ACTION:  Proposed  rula 


summary:  This  docunwnt  proposes  to 
amend  and  expand  the  weekly  entry 
procedure  for  foreign  trade  zones  under 
certain  drcimistances  to  include 
merchandise  involved  in  activities  other 
than  exclusively  assembly-line  type 
production  operations.  Under  the 
proposed  expanded  procedure,  weekly 
entries  covering  the  estimated  removals 
of  merchandise  for  the  weekly  period 
and  the  associated  entry  summaries 
would  have  to  be  filed  exclusively 
through  the  Automated  Broker  Interface. 
The  expanded  weekly  procedure, 
which,  as  is  presently  Uie  case,  would 
remain  an  entirely  optional  procedure, 
would  thtis  be  conducted  in  a  fully 
paperless  environment.  The  expanded 
weekly  procedure  would  reduce  the 
number  of  entries  from  zones  as  well  as 
automate  and  expedite  the  processing  of 
such  entries.  The  proposed  expansion  of 
the  weekly  procedure  would  allow  zone 
users  to  not  have  to  delay  their 
operations  pending  the  acceptance  of  an 
entry  and  Customs  examination  of  the 
subject  merchandise.  2 
DATES:  Comments  must  be  received  on 
or  before  April  14, 1997. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1301  Constitution 
Avenue, N.W.,  Washington,  DC.  20229. 
Comments  may  be  inspected  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  Franklin 
Court.  1099  14th  Street,  N.W.,  Suite 
4000,  Washington,  D.C 
FOR  FURTHER  INFORMATION  COtfTACT: 
Marsha  Malbrough,  Office  of  Field 
Operations.  (202-927-0457). 

SUPPt^MENTARY  INFORMATION: 

Background 

The  Foreign  Trade  Zones  Act  of  1934, 
as  amended  (19  U.S.C.  81a-u)  (the 
"FTZA"),  provides  for  the  establishment 
and  regulation  of  foreign  trade  zones. 
Foreign  trade  zones  are  secured  areas  to 
which  foreign  and  domestic 
merchandise,  except  that  prohibited  by 

.    law,  may  be  brought  for  the  purposes 
enumerated  in  the  FTZA  without  being 
subject  to  the  Customs  laws  of  the  U.S. 
Foreign  trade  zones,  by  virtue  of  being 
exempt  from  the  Customs  laws,  are 
intended  to  attract  and  promote 
international  trade  and  commerce.  Part 
146.  Customs  Regulations  (19  CFR  part 
146).  sets  forth  the  documentation  and 
recordkeeping  requirements  governing 
the  admission  of  merchandise  into  a 
zone.  3  its  removal  from  the  zone,  and, 
among  other  things,  its  manipulation, 
manufacture,  storage,  destruction  or 

.    exhibition,  while  in  the  zone. 
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The  current  weekly  entry  procedure 
for  foreign  trade  zones,  contained  in 
§  146.63(c)(1),  Customs  Regulations  (19 
CFR  146.63(c)(1)).  has  been  in  effect 
since  May  12,  1986,  having  first  been 
authorized  in  T.D.  86-16.  51  PR  5040. 
That  weekly  entry  process  has  been 
limited  to  merchandise  which  is 
manufactured  or  changed  into  its  final 
form  just  shortly  (within  24  hours) 
before  physical  transfer  from  the  zone. 
This  procedure  was  believed  to  be 
especially  necessary  for  assembly-line 
type  manufacturing  operations  because 
in  these  circumstances  there  would 
otherwise  be  little  time  for  examination 
of  the  merchandise  and  furnishing  of 
entry  documentation  after  the 
merchandise  was  in  its  final  form  but 
before  its  physical  removal  from  the 
zone.  Accordingly,  under  the  weekly 
entry  process,  the  assembly-line 
operation  would  not  have  to  be  delayed 
pending  acceptance  of  an  entry  and 
Customs  examination  of  the 
merchandise. 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(Pub.  L.  103-182,  107  Stat.  2057), 
popularly  known  as  the  Customs 
Modernization  Act,  was  enacted  on 
December  8.  1993.  Section  637  of  the 
Customs  Modernization  Act,  which 
amended  19  U.S.C.  1484  concerning  the 
entry  of  merchandise  generally, 
provides  further  statutory  support  for 
the  weekly  4  entry  procedure,  in  concert 
with  section  3  of  the  FTZA  (19  U.S.C. 
81c(a)),  which  deals  specifically  with 
the  entry  of  merchandise  from  zones. 

Since  its  inception,  there  have  been 
no  major  problems  associated  with  the 
use  of  weekly  entry.  Therefore,  Customs 
is  proposing  to  expand  the  use  of  the 
procedure  by  adding  a  weekly  entry 
procedure  to  cover  merchandise 
involved  in  activities  other  than 
manufacturing  operations.  Also,  under 
the  proposed  amendment,  the  weekly 
entry  under  both  the  present  procedure 
and  the  proposed  expanded  procedure 
would  cover  any  seven-day  consecutive 
period  (i.e.,  the  weekly  period  wo\ild 
not  be  limited  to  a  calendar  week). 

It  is  expected  that  the  expanded 
weekly  entry  procedure  would  be 
available  to  zones  (including  subzones) 
having  large  quantities  of  different  types 
of  merchandise.  A  pilot  program, 
implemented  in  September  1994,  to  test 
such  an  expanded  weekly  entry 
procedure  at  a  selected  number  of 
zones/subzones  has  since  been 
evaluated  as  a  success. 

Under  the  proposed  expanded 
procedure,  weekly  entries  and  entry 
summaries  would  have  to  be  filed 
electronically  through  the  Automated 
Broker  Internee  (ABI).  Thus,  the 


participant  making  entry  would  have  to 
do  so  using  ABI,  or  employ  an  ABI- 
qualified  Customs  broker  for  this 
purpose.  Specifically,  the  port  director 
would  allow  the  person  making  entry  to 
file  an  electronic  entry  containing  the 
data  required  on  Customs  Form  3461  for 
the  estimated  removals  of  merchandise 
intended  to  occur  during  the  related 
weekly  period.  The  electronic  entry 
would  be  filed  prior  to  any  transfers  of 
merchandise  from  the  zone,  and  an 
electronic  entry  summary  containing  the 
data  required  on  Customs  Form  7501 
would  be  filed  within  10  working  days 
after  the  first  day  of  the  weekly  period 
covered  by  the  electronic  entry.  ' 
Payment  of  applicable  duties  and  taxes 
would  likewise  be  scheduled  for  no 
later  than  10  working  days  after  the  date 
of  entry,  using  the  Automated 
Clearinghouse  (ACH)  as  prescribed  in 
§  24.25,  Customs  Regulations  (19  CFR 
24.25). 

The  principal  purpose  of  the 
proposed  expanded  weekly  procedure, 
as  conducted  in  a  fully  paperless 
environment,  is  to  reduce  the  number  of 
entries  from  zones  and  further  expedite 
the  processing  of  such  entries,  with  the 
added  benefit  that  zone  users  would  not 
have  to  delay  their  operations  pending 
the  acceptance  of  an  entry  and  Customs 
examination  of  the  subject  merchandise. 

Hence,  while  the  expanded  weekly 
entry  procedure,  like  the  current  weekly 
manufacturing  entry  procedure,  is  a 
voluntary  program,  an  integral 
component  thereof,  under  the  proposed 
amendment,  would  be  the  use  of 
electronic  entry  filing.  Indeed, 
electronic  entry  processing  accords 
precisely  with  and  fully  effects  the 
purpose  of  the  program,  as  described.  At 
the  same  time,  however,  zone  users  not 
wishing  to  use  the  expanded  weekly 
entry  may,  of  course,  continue  to 
operate  in  a  zone,  and,  to  this  end,  if 
desired,  may  file  paper  entries  covering 
individual  transfers  of  merchandise 
hova  the  zone,  inasmuch  as  electronic 
entry  filing  is  also  a  voluntjuy  program 
(see  19  U.S.C.  1411(b):  19  CFR  143.31). 
No  retail  trade  or  retail  sales  within 
the  zone  would  be  permitted  through 
this  procedure.  Retail  trade  is  prohibited 
in  a  zone  except  as  provided  in  19 
U.S.C.  810(d)  of  the  FTZA. 

The  person  with  the  right  to  make 
entry,  who  has  established  an  importing 
history,  and  who  is  not  delinquent  or 
otherwise  remiss  in  transactions  with 
Customs,  would  make  application  to  the 
port  director  at  least  30  days  before  the 
expanded  weekly  entry  procedure  were 
to  become  effective.  Each  person 
seeking  permission  to  use  the  expanded 
procedure  under  the  proposed  section 
146.63(c)(2)  would  have  to  file  an 


individual  application  therefor.  The 
application  would  describe  the 
merchandise  to  be  handled  or 
processed,  the  accounting  and 
transportation  controls  exercised  over 
the  merchandise,  and  the  kind  of 
activity  or  operation  it  would  undergo 
in  the  zone.  The  port  director  would 
evaluate  the  application  based  on  the 
quality  of  the  accounting  and 
transportation  controls  exercised  over 
the  merchandise  in  the  zone,  the 
enforcement  risk  presented,  the  type  of 
merchandise  imported.  Customs 
knowledge  of  the  business  conducted  in 
the  zone,  and  any  local  criteria 
developed  by  the  port  director.  The  port 
director  would  have  to  provide  written 
notice  of  any  special  local  criteria  that 
would  be  used  in  evaluating  the 
application. 

It  is  noted  that  filers  eligible  for 
weekly  entry  under  §  146.63(c)(1)  would 
not  be  required  to  apply  or  reapply  for 
participation  in  that  program. 

To  be  approved  for  expanded  weekly 
entry,  the  merchandise  to  be  admitted  to 
the  zone,  its  handling  or  processing 
therein,  and  the  shipments  of  such 
merchandise  from  the  zone,  would  have 
to  be  fairly  predictable,  continuing  and 
repetitive,  and  relatively  fixed  in  variety 
by  the  type  of  merchandise  and  the 
nature  of  the  business  conducted  at  the 
site.  In  addition,  the  subject 
merchandise  would  have  to  have  been 
preclassified  or  otherwise  have  been 
determined  to  be  risk-free;  it  could  not 
be  restricted  or  sensitive  or  of  a  type 
which  required  Customs  examination 
before  or  at  the  time  of  its  admission  to, 
or  removal  from,  the  zone.  Quota-class 
merchandise  would  thus  be  excluded 
from  the  program.  Also,  the  records 
with  respect  to  the  merchandise  and  its 
handling  and/or  processing  in  the  zone, 
if  not  computerized,  would  have  to  be 
maintained  in  an  organized  and  readily 
retrievable  maimer,  and  be  capable  of 
being  accessed  by  Customs  within  a 
reasonable  time  after  due  notice. 

Additionally,  in  the  case  of  a  general- 
purpose  zone  with  multiple  users,  the 
zone  operator  would,  in  writing,  have  to 
certify  to  the  port  director  that  he 
understands  the  requirements  of  the 
expanded  weekly  entry  program,  and 
agree  to  supervise  and  monitor  the 
movement  of  merchandise  thereunder. 
The  operator  would  also  have  to 
expressly  agree  to  maintain  inventory 
records  that  accurately  accounted  for  all 
transfers  of  merchandise  from  the  zone 
related  to  the  respective  weekly  entry  of 
each  person  using  the  procedure 
therein.  The  zone  operator's  written 
acknowledgement  of  responsibilities  in 
this  regard  would  be  required  to  be  on 
file  with  the  applicable  port  director 
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before  any  application  to  use  the  weekly 
entry  procedure  could  be  approved  in 
relation  to  the  zone. 

The  port  director,  following  his 
evaluation  of  the  application,  would 
notify  the  applicant,  in  writing,  of  his 
decision.  If  the  application  was  denied, 
the  port  director  would  specify  the 
reason  for  the  denial  in  his  reply,  and 
would  inform  the  applicant  that  such 
denial  may  be  appealed  to  the  port 
director  for  reconsideration.  A  request 
for  reconsideration  may,  if  denied,  be 
appealed  to  the  Assistant 
Commissioner,  Office  of  Field 
Operations,  Customs  Headquarters. 
Such  appeals  must  be  made  within  30 
days  of  the  date  of  the  adverse  decision 
being  appealed.  The  port  director's 
.  decision  or  the  Assistant 
Commissioner's  decision,  as  applicable, 
would  be  issued,  in  writing,  within  30 
days  of  the  receipt  of  the  appeal.  The 
Assistant  Commissioner's  decision 
would  constitute  the  final  Customs 
determination  concerning  the 
application. 

If  the  appUcation  were  approved,  the 
port  director  could  stay  participation  in 
the  weekly  entry  program  for  a  specified 
reasonable  period,  should  examination 
of  the  merchandise  or  its  documentation 
be  needed  for  any  reason. 

In  addition,  the  port  director  could 
later  propose  to  revoke  the  approval,  if 
there  were  a  subsequent  failure  to  fulfill 
the  criteria  under  which  the  initial 
approval  had  been  obtained,  or  if  it 
thereafter  became  routinely  necessary  to 
examine  the  merchandise  or  its 
dociunentation  before  or  upon 
admission  to,  or  removal  from,  the  zone, 
should  the  merchandise  have  become 
restricted  or  sensitive  or  otherwise  of  a 
type  which  likewise  routinely  required 
Customs  examination.  A  challenge  to  a 
proposed  revocation  of  participation  in 
the  weekly  entry  program  could  be  filed 
with  the  port  director.  An  adverse 
decision  by  the  port  director  could  be 
appealed  to  the  Assistant  Commis- 
sioner, Field  Operations,  Customs 
Headquarters.  The  Assistant 
Commissioner's  decision  in  this 
connection  would  constitute  the  final 
Customs  determination  concerning  the 
challenge. 

It  is  also  proposed  to  add  a  new 
paragraph  (d)  to  §  146.68  to  provide  for 
weekly  reporting  of  transfers  from  a 
foreign  trade  zone  to  a  class  9 
warehouse  (duty-free  store),  provided 
the  zone  grantee  or  operator  is  also  the 
class  9  warehouse  proprietor.  The 
procedure  is  similar  to  the  warehouse 
transfer  procedure  set  out  in  §  144.34  of 
the  Customs  Regulations  (19  CFR 
144.34). 


Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  that  are  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  diuing  regular  business 
days  between  the  hours  of  9:00  a.m.  and 
4:30  p.m.  at  the  Regulations  Branch, 
Franklin  Court,  1099  14th  Street,  N.W., 
Suite  4000,  Washington,  D.C. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

As  explained  in  the  preamble,  the 
proposed  rule  is  intended  to  expand 
electronic  entry  filing  on  a  weekly  basis 
in  foreign  trade  zones,  and  thus  reduce 
the  number  of  entry  filings  from  zones 
as  well  as  automate  and  expedite  the 
processing  of  such  entries.  As  such, 
pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  hereby  certified  that  the 
proposed  amendments  set  forth  in  this 
document,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  they  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
Nor  do  the  proposed  amendments  result 
in  a  "significant  regulatory  action" 
under  E.0. 12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  control  number. 

"uie  collection  of  information  in  this 
dociunent  is  in  §  146.63(c).  This 
information  is  needed  and  will  be  used 
to  enforce  Customs  entry  procedures  as 
required  by  law  and  to  ensure  the 
protection  of  the  revenue.  The  likely 
respondents  and/or  recordkeepers  are 
businesses. 

Estimated  annual  reporting  and/or 
recordkeeping  burden:  300  hours. 

Estimated  average  aimual  burden  per 
respondent/recordkeeper:  30  minutes. 

Estimated  number  of  respondents 
and/or  recordkeepers:  600. 

Estimated  annual  frequency  of 
responses:  1. 


Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attention: 
Desk  Officer  of  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  D.C. 
20503.  A  copy  should  also  be  sent  to  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1301  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20229. 
Conunents  should  be  submitted  within 
the  same  time  ft^me  as  comments  on  the 
substance  of  the  proposal. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  the  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology;  - 
and  (e)  estimates  of  capital  or  startup 
costs  and  costs  of  operations, 
maintenance,  and  purchase  of  services 
to  provide  information. 

List  of  Subiects  in  Fart  146 

Customs  duties  and  inspection. 
Exports,  Foreign  trade  zones.  Imports, 
Reporting  and  recordkeeping 
requirements. 

Proposed  Amendment 

It  is  proposed  to  amend  part  146, 
Customs  Regulations  (19  CFR  part  146), 
as  set  forth  below. 

PART  146— FOREIGN  TRADE  ZONES 

1.  The  authority  citation  for  part  146 
would  continue  to  read  as  follows: 

Autfaorit3n  19  U.S.C.  66, 81a-u,  1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States),  1623, 1624. 

2.  It  is  proposed  to  amend  §  146.63  by 
revising  paragraph  (c)  to  read  as  set 
forth  below: 

S  146.63    Entry  tor  consumption. 

•        •        •        *        • 

(c)  Estimated  activity— {1)  Weekly 
manufacturing.  When  merchandise  is 
manufactured  or  its  physical  condition 
as  entered  (exclusive  of  packing)  is 
otherwise  changed  in  a  zone  within  24 
hours  before  physical  transfer  from  the 
zone  for  consiunption,  the  port  director 
may  allow  the  person  making  entry  to 
file  an  entry  on  Customs  Foraj  3461  for 
the  estimated  removals  of  mTftchandise 
during  any  consecutive  7-day  period 
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(such  period  is  thus  not  limited  to  being 
a  calendar  week).  The  Customs  Form 
3461  must  be  accompanied  by  a  pro 
forma  invoice  or  schedule  showing  the 
number  of  units  of  each  type  of 
merchandise  to  be  removed  during  the 
weekly  period  and  their  zone  and 
dutiable  values.  Merchandise  13 
covered  by  an  entry  made  under  the 
provisions  of  this  paragraph  will  be 
considered  to  be  entered  and  may  be 
removed  only  when  the  port  director 
has  accepted  the  entry  on  Customs  Form 
3461.  If  the  actual  removals  will  exceed 
the  estimate  for  the  week,  the  person 
making  entry  shall  file  an  additional 
Customs  Form  3461  to  cover  the 
additional  units  before  their  removal 
from  the  zone.  Notwithstanding  that  a 
weekly  entry  may  be  allowed,  all 
merchandise  will  be  dutiable  as 
provided  in  §  146.65  of  this  subpart, 
with  the  time  of  entry  being  determined 
as  provided  in  §  141.68  of  this  chapter. 
When  estimated  removals  exceed  actual 
removals,  that  excess  merchandise  will 
not  be  considered  to  have  been  entered 
or  constructively  transferred  from  the 
zone.  After  acceptance  of  the  weekly 
entry,  and  any  additional  entries 
required  to  be  filed  hereunder, 
individual  transfers  of  merchandise 
covered  by  the  entry  may  be  made  from 
the  zone. 

(2)  Weekly  expanded.  Regarding 
merchandise  not  qualifying  for  weekly 
entry  under  paragraph  (c)(1)  of  this 
section,  the  port  director  may,  upon 
application,  allow  the  person  making 
entry  of  such  merchandise  to  file  an 
electronic  entry  containing  the  data 
required  on  Customs  Form  3461  for  the 
estimated  removals  of  merchandise 
intended  to  occur  during  the  related 
weekly  period.  Such  weekly  period  may 
cover  any  consecutive  7-day  period  and 
is  not  limited  to  being  a  calendar  week. 
The  electronic  data  submitted  must 
show  the  number  of  units  of  each  type 
of  merchandise  to  be  removed  during 
the  weekly  period  and  their  dutiable 
values  (see  §  143.36  of  this  chapter). 
Merchandise  covered  by  an  electronic 
entry  made  under  the  provisions  of  this 
paragraph  will  be  considered  to  be 
entered  and  may  be  removed  from  the 
zone  only  when  the  port  director  has 
accepted  the  entry.  If  the  actual 
removals  will  exceed  the  estimate  for 
the  week,  the  person  making  entry  shall 
file  an  additional  electronic  entry  to 
cover  the  additional  units  before  their 
removal  from  the  zone.  An  electronic 
entry  summary  containing  the  data 
required  on  Customs  Form  7501  must  be 
filed  within  10  working  days  after  the 
first  day  of  the  weekly  period  covered 
by  the  electronic  entry.  Both  the  weekly 


entry  and  the  related  entry  summary 
must  be  filed  electronically  through  the 
Automated  Broker  Interface,  with 
payment  of  applicable  duties  and  taxes 
being  scheduled,  through  the 
Automated  Clearinghouse,  for  no  later 
than  10  working  days  after  the  date  of 
entry  (see  subpart  D,  part  143,  and 
§  24.25  of  this  chapter).  Under  this 
weekly  entry  procedure,  all 
merchandise  will  be  dutiable  as 
provided  in  §  146.65  of  this  subpart, 
with  the  time  of  entry  being  determined 
as  provided  in  §  141.68  of  diis  chapter, 
when  estimated  removals  exceed  actual 
removals,  such  excess  merchandise  will 
not  be  considered  to  have  been  entered 
or  constructively  transferred  from  the 
zone. 

(i)  Application  required;  criteria.  Each 
person  seeking  permission  to  make  a 
weekly  zone  entry  under  paragraph 
(c)(2)  of  this  section  must  file  an 
individual  application  therefor.  The 
person  must  have  an  established 
importing  history  15  and  must  not  be 
delinquent  or  otherwise  remiss  in 
transactions  with  Customs.  The  written 
application  shall  be  filed  with  the  port 
director  at  least  30  days  before  the 
applicant  wishes  to  use  the  weekly 
expanded  entry  procedure.  The 
application  must  state  that  weekly 
entries  and  entry  summaries  will  be 
filed  with  Customs  electronically  using 
the  Automated  Broker  Interface; 
describe  the  merchandise  to  be  handled 
or  processed  citing  the  Harmonized 
Tariff  Schedule  of  the  United  States 
classification  (and  providing  to  Customs 
changes  thereto),  describe  the 
accounting  and  transportation  controls 
exercised  over  the  merchandise,  and 
describe  the  kind  of  operation  such 
merchandise  will  undergo  in  the  zone. 
The  port  director  will  evaluate  the 
application  based  on  the  quality  of  the 
accounting  and  transportation  controls 
exercised  over  the  merchandise,  the 
enforcement  risk  presented ,  the  type  of 
merchandise  imported,  and  Customs 
knowledge  of  the  business  conducted  in 
the  zone.  The  port  director  shall  also 
consider  in  his  evaluation  of  the 
application  the  following  additional 
criteria: 

(A)  The  merchandise  to  be  admitted 
to  the  zone,  its  handling  or  processing 
therein,  and  the  shipments  of  such 
merchandise  from  the  zone  must  be 
predictable,  repetitive,  and  stable  over 
the  long  term,  and  relatively  fixed  in 
variety  by  the  type  of  merchandise  and 
the  nature  of  the  business  conducted  at 
the  site; 

(B)  The  subject  merchandise  must 
have  been  preclassified  or  otherwise 
have  been  determined  to  be  risk-free; 
such  merchandise  may  not  be  restricted 


or  sensitive  or  of  a  type  which  requires 
Customs  examination  before  or  at  the 
time  of  its  admission  to,  or  removal 
fttjm,  the  zone; 

(C)  Records  with  respect  to  the 
merchandise  and  its  handling  and/or 
processing  in  the  zone,  if  not 
computerized,  must  be  maintained  in  an 
organized  and  readily  retrievable 
manner,  and  be  capable  of  being 
produced  within  a  reasonable  time  after 
due  notice;  and 

(D)  Any  other  local  criteria  that  the 
port  director  considers  essential  to  the 
application  process.  (The  port  director 
must  provide  a  written  announcement 
of  such  criteria  by  a  notice  posted  at  the 
customhouse,  or  by  any  other  written 
methods  considered  appropriate.) 

(ii)  Application  decision.  The  port 
director  shall  notify  the  applicant,  in 
writing,  of  Customs  decision  on  the 
application.  If  the  application  is  denied, 
the  port  director  shall  specify  the  reason 
for  the  denial  in  his  reply,  together  with 
what  corrective  action  may  be  taken, 
and  shall  inform  the  applicant  that  such 
denial  may  be  appealed  in  the  manner 
prescribed  in  paragraph  (c)(2)(v)  of  this 
section.  The  party  may  not  reapply  for 
participation  in  the  weekly  entry 
program  until  the  reason  for  the  denial 
is  resolved.  If  the  application  is 
approved,  the  party  may  later  apply  to 
amend  its  application  to  add 
merchandise  not  previously  covered 
therein,  for  inclusion  in  its  weekly  entry 
program.  If  a  requested  amendment  is 
denied,  the  procedures  set  forth  in  this 
paragraph  shall  apply. 

(iii)  Stay.  If  the  application  to 
participate  in  the  weekly  entry  program 
is  approved,  the  party's  use  of  weekly 
entry  for  particular  merchandise  may  • 
thereafter  be  stayed,  for  a  specified 
reasonable  period,  should  the  port 
director  determine,  for  any  reason,  to 
examine  the  merchandise  or  its 
associated  documentation  prior  to  entry, 
for  purposes  of  verification.  A  stay  of 
the  weekly  entry  procedure  in  this 
regard  shall  take  effect  on  the  date  of  the 
port  director's  letter  notifying  the  party 
thereof  and  shall  remain  in  effect  for  the 
period  specified  in  that  letter,  or  such 
earlier  date  as  the  port  director  notifies 
the  party  in  writing  that  the  reason  for 
the  stay  has  been  satisfied.  After  the  stay 
is  lifted,  the  entry  of  such  merchandise 
under  the  weekly  entry  program  may 
resume. 

(iv)  Proposed  revocation  of  approval. 
The  port  director  may  propose  to  revoke 
the  approval  given  under  this  section,  if 
there  is  a  failure  to  sustain  the  criteria 
in  paragraph  (c)(2)(i)  of  this  section,  or 
if  it  thereafter  becomes  routinely 
necessary  to  examine  the  merchandise 
or  documentation  before  or  upon 
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admission  to,  or  removal  irova,  the  zone, 
because  the.  merchandise  has  become 
restricted  or  sensitive  or  otherwise  of  a 
type  which  likewise  requires        v 
examination.  The  port  director  shall 
notify  the  appropriate  party,  in  writing, 
specifying  in  detail  the  reason  for  the 
proposed  revocation,  and  shall  inform 
the  party  of  its  right  to  challenge  the 
proposed  revocation  action  as 
prescribed  in  paragraph  (c)(2)(v)  of  this 
section. 

(v)  Appeal  of  denial  or  challenge  to 
proposed  revocation.  An  appeal  of  a 
denial  of  an  application  under  this 
section,  or  challenge  to  the  proposed 
revocation  of  an  approval  to  use  the 
weekly  entry  procedure  under  this 
section,  may  be  made  to  the  port 
director  issuing  the  denial  or  proposed 
revocation  and  must  be  filed  within  30 
days  of  the  date  of  the  denial  or 
proposed  revocation.  A  denial  of  an 
appeal  or  challenge  made  to  the  port 
director  may  itself  be  appealed  to  the 
Assistant  Commissioner,  Office  of  Field 
Operations,  Customs  Headquarters,  and 
must  be  filed  within  30  days  of  the 
denial  date  of  the  initial  appeal  or 
challenge.  The  30-day  period  for  filing 
an  appeal  or  challenge  with  the  port 
director  or  with  the  Assistant 
Commissioner,  Field  Operations,  as 
applicable,  may  be  extended  for  good 
cause,  upon  written  request  by  the  party 
for  such  extension  filed  with  the  port 
director  or.  in  the  case  of  appeals  or 
challenges  directed  to  the  Assistant 
Commissioner,  Field  Operations,  with 
the  Assistant  Commissioner  or  other 
Customs  officer  designated  by  him, 
within  the  30-day  period.  The  port 
director's  decision  or  the  Assistant 
Commissioner's  decision,  as  apphcable, 
shall  be  issued,  in  writing,  within  30 
working  days  of  the  receipt  of  the 
appeal  or  challenge,  imless  extended 
with  due  notification  to  the  party.  The 
Assistant  Commissioner's  decision  shall 
constitute  the  final  Customs 
determination  concerning  the 
apphcation  or  challenge. 

(vi)  General-purpose  zones — (A) 
Operator  responsibilities.  In  the  case  of 
a  general-purpose  zone  with  18a 
multiple  users,  not  only  is  paragraph 
(c)(2)(ii)  of  this  section  apphcable,  but 
also  the  zone  operator  must,  in  writing, 
certify  to  the  port  director  that  he 
understands  the  requirements  of  the  19 
weeklj*  entry  program  under  paragraph 
(c)(2)  of  this  section,  and  agree  to 
supervise  and  monitor  the  movement  of 
merchandise  thereunder  (see  §  146.4  of 
this  part).  The  operator  must  also 
expressly  agree  to  maintain  inventory 
records  that  accurately  account  for  all 
transfers  of  merchandise  from  the  zone 
related  to  the  respective  weekly  entry  of 


each  person  using  the  procedure  therein 
as  provided  for  in  §§  146.4  and  146.21 
of  this  part.  The  zone  operator's  written 
acknowledgement  of  responsibilities  in 
this  regard  must  be  on  file  with  the 
applicable  port  director  before  any 
application  to  use  the  weekly  expanded 
entry  procedure  may  be  approved  in 
relation  to  the  zone  (see  paragraph 
(c)(2)(i)  of  this  section). 

(B)  Bond  coverage;  operator;  person 
making  entry.  The  operator's 
responsibihties  under  the  weekly  entry 
procedure  are  covered  under  the 
Foreign  Trade  Zone  Operator's  Bond 
(see  §  113.73  of  this  chapter).  The 
responsibihties  of  the  person  making 
entry  are  covered  imder  such  party's 
basic  importation  and  entry  bond  (see 
§  113.62  of  this  chapter). 
•        *        *        »        * 

3.  It  is  proposed  to  amend  §  146.68  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$  1 46.68    Transfer  for  transportation  or 
exportation;  estimated  production. 

«        «        *        *        • 

(d)  Weekly  entry  for  class  9  warehouse 
(duty-free  store). 

(1)  Requirements  for  transfer. 
Merchandise  that  20  quahfies  for  entry 
into  a  class  9  warehouse  (dufy-free 
store)  pursuant  to  §  19.36(e)  of  this 
chapter,  and  subject  also  to  §  146.64  of 
this  subpart,  may  be  transferred  from  a 
zone  for  that  ptupose  under  a  weekly 
entry  procediue,  provided: 

(i)  Tne  zone  operator  or  grantee  is  the 
same  party,  or  shares  common 
ownership  with,  the  class  9  warehouse 
proprietor  (hereinafter  called  "the 
party");  and 

(ii)  'The  party  utilizes  a  Customs 
approved  centrahzed  inventory  control 
system  that  shows  the  location  of  all  the 
zone  and  warehoused  merchandise  at 
all  times,  including  merchandise  in 
transit. 

(2)  Procedure.  The  following  weekly 
entry  procedure  is  to  be  utilized  for 
quahfying  merchandise: 

(i)  "The  party  shall  file  electronically  a 
weekly  entry  permit  to  enter  the 
merchandise  with  the  port  director  on 
Customs  Form  7501  for  the  estimated 
removal  diuing  any  consecutive  7-day 
period,  along  with  a  pro  forma  invoice 
or  schedule  pursuant  to  §  146.63(c)(1)  of 
this  subpart. 

(ii)  Upon  acceptance  of  the  permit  by 
the  port  director,  the  party  may  effect 
transfers  of  the  merchandise  &t)m  the 
zone  to  the  warehouse  during  the  7-day 
period. 

(iii)  Both  an  amended  warehouse 
entry  and  warehouse  withdrawal  for 
immediate  exportation,  covering  the  21 
merchandise  actually  removed  from  the 


zone  to  the  warehouse  during  the  period 
covered  by  the  permit,  will  be  filed  by 
the  close  of  the  second  business  day 
following  the  end  of  the  period. 

Approved:  February  7, 1997. 
Geoq^  J.  Weise, 

Commissioner  of  Customs.  Deputy  Assistant 
John  P.  Simpson.    < 
Secretary  of  the  Treasury. 
(FR  Doc.  97-6522  Filed  3-13-97;  8:45  am) 

BILUNG  COOe  4820-02-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1915 
[Docltet  No.  S-0611 
RIN  12ie-AB51 

Safety  Standards  for  Fire  Protection 
for  Shipyard  Empioyntent 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  U.S. 
Department  of  Labor. 
action:  Notice  of  pubUc  meeting. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
announcing  a  pubhc  meeting  of  the  Fire 
Protection  for  Shipyard  Employment 
Negotiated  Rulemaking  Advisory 
Committee.  Membership  for  this 
committee  has  been  drawn  from 
shipyard  operators,  labor,  professional 
associations,  pubUc  interests  and 
government  agencies.  Members  of  the 
Committee  represent  the  interests  of  all 
groups  interested  in,  or  significantly 
affected  by,  the  outcome  of  the 
rulemaking. 

DATES:  The  public  meeting  will  be  held 
on  April  8  through  April  10, 1997.  The 
meetings  will  run  bom  9:00  a.m.  to 
approximately  4:00  p.m.  daily. 
ADDRESSES:  The  pubUc  meeting  will  be 
held  at  Bollinger  Shipyard.  20  miles  east 
of  Thibodaux  on  Hwy.  308,  Lockport, 
Louisiana,  Telephone:  505-532-2554. 

Any  written  comments  in  response  to 
this  notice  should  be  sent,  in 
quadrupUcate,  to  the  followring  address: 
U.S.  Department  of  Labor,  OSHA, 
Docket  Office,  Docket  S-051.  Room  N- 
2625,  200  Constitution  Ave.,  N.W., 
Washington,  D.C.  20210;  Telephone: 
202-219-7894. 

FOR  FURTHER  WFOHMATION  CONTACT: 
Ms.  Bonnie  Friedman,  U.S.  Department 
of  Labor,  OSHA,  Office  of  Information 
and  Consumer  Affairs,  Room  N-3647, 
200  Constitution  Ave.,  N.W., 
Washington,  D.C.  20210:  Telephone: 
202-219-8151. 
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SUPPLEMENTARY  INFORMATION: 
I.  Background 

OSHA  has  decided  to  use  the 
negotiated  rulemaking  (Neg/Reg) 
process  to  develop  a  proposed  standard 
for  fire  protection  covering  all  shipyard 
employment.  The  shipyard  stakeholders 
&om  all  sectors  strongly  support 
consensual  rulemaking  efforts  like 
negotiated  rulemaking.  OSHA  believes 
this  process  will  result  in  a  proposed 
standard  whose  provisions  will 
effectively  protect  employees  working 
throughout  the  shipyud.  (See  OSHA's 
Notice  of  Intent  to  Form  a  Negotiated 
Rulemaking  Committee  to  Etevelop  a 
Proposed  Rule  on  Fire  Protection  in 
Shipyard  Employment,  61  FR  28824, 
June  6,  1996,  for  a  detailed  explanation 
of  why  OSHA  is  using  negotiated 
rulemaking  to  develop  its  proposed 
standard  and  for  general  information  on 
the  negotiated  rulemaking  process).  The 
goal  of  this  negotiated  rulemaking  is  a 
proposed  rule  and  supporting 
documentation  that  all  members  will 
support. 

The  initial  meeting  of  this  Advisory 
Committee  was  held  in  Portland, 
Oregon  on  October  16  and  17,  1996.  The 
members  were  introduced  and  the 
negotiated  rulemaking  process  and  the 
legal  requirements  for  OSHA 
rulemaking  were  explained  to  them. 
Ground  rules  for  this  Committee  were 
adopted.  In  addition,  the  Committee  set 
forth  substantive  issues  that  needed  to 
be  resolved,  established  work  groups 
and  began  discussing  scope  and 
application,  fire  prevention  and  fire 
fighting. 

The  last  meeting  of  this  Advisory 
Committee  took  place  in  Jacksonville, 
Florida,  February  4  through  February  6, 
1997.  The  Committee  continued  with 
the  issues  as  developed  into  work 
groups  during  the  first  meeting:  fire 
watches,  fire  response,  safe  work 
practices,  and  fire  protection. 

n.  The  Key  Issues  in  This  Rulemaking 

OSHA  expects  that  key  issues  to  be 
addressed  as  part  of  these  negotiations 
will  include:  scope  and  application; 
controls  and  work  practices;  fire 
brigades;  written  fire  plans; 
technological  advances;  costs  of  fire 
protection:  and  appendices. 

m.  Agenda  for  the  April  a-10, 1997, 
Meeting 

1.  The  meeting  will  be  opened  and  the 
roll  taken. 

2.  The  minutes  from  the  February 
1997,  Jacksonville.  Florida,  meeting  will 
be  presented  for  acceptance  by  the 
Committee. 


3.  The  tentative  agenda  for  this 
meeting  will  be  reviewed  and  changes 
made,  if  necessary. 

4.  The  "Fire  Watches"  work  group 
draft  will  be  presented  to  the 
Committee. 

5.  The  "Scope  and  Application" 
section  of  the  preamble  will  be 
presented  to  the  Committee  for 
acceptance. 

6.  The  Work  group  chairpersons  will 
report  on  the  status  of  their  assignments. 

7.  The  Committee  will  break  into 
work  group  sessions  as  needed 
throughout  the  meeting. 

8.  Tne  Committee  will  establish  the 
time  and  date  for  the  next  meeting. 

The  Advisory  Committee's  Facilitator, 
relying  on  the  information  presented  to 
him  by  OSHA  as  well  as  the 
considerable  input  from  the  various 
interests  during  convening  efforts,  will 
identify  and  present  other  substantive 
issues  to  be  resolved  by  this  Committee, 
as  time  permits.  OSHA  requests  that  all 
interested  parties  bring  their  calendars 
to  facilitate  the  development  of  a 
tentative  schedule  of  committee 
meetings,  site  visits  and  work  group 
meetings. 

IV.  Public  Participation 

All  interested  parties  are  invited  to 
attend  this  public  meeting  at  the  time 
and  place  indicated  above.  No  advance 
registration  is  required.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Individuals  with 
disabilities  wishing  to  attend  should 
contact  Ms.  Theda  Kenney  at  (202)  219- 
8061  to  obtain  appropriate 
accommodations  no  later  than  March 
21,  1997. 

The  Facilitator  of  the  Committee  will 
decide  to  what  extent  oral  presentations 
by  members  of  the  public  may  be 
permitted  at  the  meeting.  Oral 
presentations  may  include  statements  of 
fact  and  opinions,  but  shall  not  include 
any  questioning  of  the  Committee 
Members  or  other  participants  unless 
these  questions  have  been  specifically 
approved  by  the  Facilitator. 

Fart  1912  of  Tide  29  of  the  Code  of 
Federal  Regulations  will  apply 
generally.  The  reporting  requirements  of 
§  1912.33  have  been  changed  pursuant 
to  §  1912.42  to  help  meet  the  special 
needs  of  this  Committee.  Specifically, 
§  1912.33  requires  that  verbatim 
transcripts  be  kept  of  all  advisory 
committee  meetings.  Producing  a 
coherent  transcript  requires  a  certain 
degree  of  formality.  The  Assistant 
Secretary  therefore  has  determined 
pursuant  to  §  1912.42  that  such 
formality  might  interfere  with  the  free 
exchange  of  information  and  ideas 
during  the  negotiations,  and  that  the 


OSH  Act  would  be  better  served  by 
simply  requiring  detailed  minutes  of  the 
proceedings  without  a  formal  transcript. 

Minutes  of  the  meetings  and  materials 
prepared  for  the  Committee  will  be 
available  for  public  inspection  at  the 
OSHA  Docket  Office,  N-2625,  200 
Constitution  Ave.,  NW..  Washington, 
DC  20210;  Telephone:  202-219-7894. 

Any  written  comments  should  be 
directed  to  Docket  No.  S-051,  and  sent 
in  quadruplicate  to  the  following 
address:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Docket  Office,  Room  N- 
2625,  200  Constitution  Ave.,  NW., 
Washington,  DC  20210;  Telephone  202- 
219-7894. 

Authority:  This  document  was  prepared 
under  the  direction  of  Greg  Watchman, 
Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 
pursuant  to  section  3  of  the  Negotiated 
Rulemaking  Act  of  1990,  104  SUt.  4969.  Title 
5  U.S.C.  561  et  seq.;  and  Section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of  1970, 
84  SUt.  1597.  Title  29  U.S.C.  656. 

Signed  at  Washington,  DC,  this  10th  day  of 
March  1997. 
Greg  Watchman, 
Acting  Assistant  Secretary. 
[FR  Doc.  97-6515  Filed  3-13-97;  8:45  am) 
BILLING  CODE  4»10-2»-M 


OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

29  CFR  Parts  2200,  2203,  and  2204 

Revisions  to  Procedural  Rules 
Governing  Practice  Before  the 
Occupational  Safety  and  Health 
Review  Commission 

agency:  Occupational  Safety  and  Health 

Review  Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes 
several  revisions  to  the  procedural  rules 
governing  practice  before  the 
Occupational  Safety  and  Health  Review 
Commission.  Although  most  of  the 
revisions  are  technical  and  clarifying  in 
nature,  this  proposal  also  contains 
several  significant  changes  to 
Commission  practice  and  procedure. 
DATES:  Comments  must  be  received  by 
April  14,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Earl 
R.  Ohman,  Jr.,  General  Counsel,  (202) 
606-5410,  Occupational  Safefy  and 
Heath  Review  Commission,  1120  20th 
St.,  N.W.,  Ninth  Floor,  Washington,  DC 
20036-3419. 

SUPPI.EMENTARY  INFORMATION:  This 
document  proposes  substantial 
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revisions  to  the  procedural  rules 
governing  practice  before  the 
Occupational  Safety  and  Health  Review 
Commission.  Generally,  revisions  to  the 
Commission's  rules  of  procedure  are  not 
subject  to  the  provisions  of  the 
Administrative  Procedure  Act  requiring 
notice  and  opportunity  for  comment  (5 
U.S.C.  553(b)(3)(A)).  However,  because 
these  revisions  will  have  some  effect 
upon  the  nature  of  practice  before  the 
Commission  and  because  the 
Commission  values  the  views  of  those 
who  appear  before  it,  the  Commission 
invites  public  comment,  especially  from 
those  employers  and  attorneys  who  will 
be  most  effected  by  these  amendments. 

1.  Service  and  Notice 

The  Commission  proposes  to  amend 
Rule  7(g)  by  revising  the  language  in  the 
form  at  the  end  of  the  rule  to  read  "All 
pleadings  relevant  to  this  matter  may  be 
inspected  at:"  This  change  conforms  the 
form  to  the  language  in  the  first 
paragraph  of  the  rule  and  should  have 
no  significant  impact  on  Commission 
practice. 

2.  Facsimile  Transmission 

The  Commission  would  amend  Rule 
8(f)  to  require  that  a  document  can  be 
filed  with  the  Commission  by  facsimile 
transmission  only  when  all  of  the 
parties  are  also  served  by  fax.  This 
would  prevent  confusion  regarding  the 
time  of  filing  and,  therefore,  the 
applicability  of  the  3-day  mail  box  rule. 

3.  Claims  of  Privilege 

Currently,  Rule  11(c)  allows  a  party 
fifteen  days  to  respond  to  another 
party's  claim  of  privilege.  The 
Commission  finds  no  reason  to 
co.iLJlude  that  more  time  is  required  to 
respond  to  a  claim  of  privilege  than  to 
respond  to  any  other  motion. 
Accordingly,  the  Commission  proposes 
to  amend  its  rule  to  require  that  the  time 
for  responding  to  such  claims  be  ten 
days,  the  same  as  any  other  motion.  Of 
course,  where  good  cause  is  shown,  the 
Commission  and  its  Judges  always  have 
the  discretion  to  extend  the  time  for  the 
filing  of  such  responses. 

4.  Opposition  to  Motions 

As  currently  written.  Rule  40(a) 
requires  only  that  the  moving  party  state 
whether  it  is  aware  of  any  opposition  to 
a  motion.  This  requirement  is  not 
useful,  however,  unless  the  moving 
party  is  required  to  consult  with  the 
opposing  party  regarding  the  motion 
prior  to  filing.  Therefore,  the 
Commission  proposes  to  amend  the  rule 
to  require  that  the  moving  party  contact 
the  other  parties  to  determine  whether 
there  is  any  opposition  to  a  motion. 


5.  Subpoenas 

The  Commission  would  add  a  new 
Rule  57(b),  to  expliciUy  allow 
subpoenas  to  be  served  by  certified  mail 
with  return  receipt,  or  by  leaving  a  copy 
of  the  subpoena  at  the  named  person's 
principal  place  of  business  or  residence. 
Currently,  the  Commission  applies 
Federal  Rule  of  Civil  Procedure  45(b)(1) 
which  provides  only  for  personal 
service.  It  is  the  opinion  of  the 
Commission  that  any  benefit  obtained 
by  requiring  personal  service  does  not 
justify  the  additional  expense  to  the 
parties.  The  Commission  notes  that  the 
methods  of  service  specified  on  the 
reverse  of  its  current  subpoena  forms  do 
not  comport  with  Federal  Rule  of  Civil 
Procedure  45.  The  Commission's 
subpoena  forms  would  be  revised  to 
coincide  with  new  Rule  57(b). 

6.  Notification  of  Hearing 

In  accord  with  its  desire  to  shorten, 
insofar  as  practicable,  the  time  needed 
to  process  cases,  the  Commission 
proposes  to  amend  Rule  60  to  reduce 
the  minimum  time  for  a  notice  of 
hearing  from  thirty  to  twenty  days.  This 
change  is  proposed  to  give  the 
Commission's  Judges  more  flexibility  to 
resolve  simpler  cases.  The  Commission 
does  not  expect  that  this  change  will 
affect  a  large  number  of  cases. 

7.  Elimination  of  20-day  Transmittal 
Period  for  Judges'  Decisions 

The  Commission  proposes  to  amend 
Rule  90(b)(2)  to  eliminate  the  twenty 
day  transmittal  period  for  Judges' 
decisions.  This  twenty  day  period  was 
instituted  at  a  time  when  the 
Commission's  case  load  was 
substantially  heavier  and  the 
Commission  was  burdened  by  last- 
minute  petitions  for  discretionary 
review. 

With  the  reduction  in  its  case  load, 
the  Commission  finds  that  this  interim 
twenty  day  j>eriod  is  no  longer 
necessary.  The  Commission  has  foimd 
that  petitions  filed  within  twenty  days 
of  docketing  of  the  Judge's  decision,  as 
required  by  Rule  91(b),  receive  the  full 
attention  necessary  to  determine  if 
Commission  review  is  warranted.  While 
this  twenty  day  interim  period  between 
transmittal  of  the  decision  to  the  party 
and  its  official  docketing  by  the 
Commission  gave  the  parties  an 
opportunity  to  call  to  the  Judge's 
attention  typographical  and  other 
technical  or  clerical  errors,  the 
Commission  believes  that  such 
corrective  action  is  already  authorized 
by  Rule  90(b)(3).  hi  sum.  the 
Commission  finds  that,  under  current 
case  load  conditions,  the  twenty  day 


interim  period  serves  more  to  delay  than 
to  facilitate  the  processing  of 
Commission  cases.  Rule  91(b)  would  be 
amended  to  conform  with  the 
elimination  of  the  twenty  day  interim 
period. 

8.  Number  of  Copies  Submitted  to  the 
Commission 

The  Commission  would  amend  Rules 
8(d)(2),  91(h)  and  93(h)  to  require  that 
when  a  case  is  before  the  Commission 
the  original  plus  eight  copies  of  a 
petition  for  review,  brief  or  other 
document  be  filed.  The  Commission  has 
found  that  the  four  copies  required 
under  the  current  rule  are  inadequate. 
As  as  result,  the  Commission  spends 
considerable  time  and  incurs  substantial 
expense  to  make  the  necessary  copies. 
This  amendment  would  rectify  the 
situation. 

9.  Amendments  to  the  Commission's 
Rules  Implementing  the  Equal  Access  to 
Justice  Act 

To  conform  to  recent  amendments  to 
the  EAJA,  the  Commission  would 
amend  its  EAJA  Rule  107  to  change  the 
hourly  rate  from  $75  per  hour  to  $125 
per  hour. 

The  Commission  would  also  amend 
EAJA  Rule  301  to  conform  to  the 
Commission  decision  in  Asbestos 
Abatement  Consultation  and 
Engineering,  15  BNA  OSHC  1252,  1254- 
56. 1991-93  CCH  OSHD  1  29,464,  pp. 
39.731-32  (No.  87-1522, 1991),  in 
which  it  held  that  applications  for  EAJA 
awards  must  be  received  by  the 
Commission  within  thirty  days  of  the 
final  order  date.  The  current  rule 
requires  that  the  application  be  filed  in 
accordance  with  Commission  Rules  7 
and  8.  §§  2200.7  and  2200.8,  and  Rule 
8(e)  states  that  filing  is  effective  upon 
mailing. 

The  holding  in  Asbestos  Abatement 
relied  in  large  part  on  federal  appellate 
decisions  interpreting  the  filing  lime 
limits  of  EAJA  as  requiring  that  the 
applications  be  actually  received  by  the 
agency  within  the  thirty  day  deadUne. 
These  federal  courts  based  their 
interpretation  on  both  the  actual 
language  of  the  EAJA  and  the  doctrine 
that  statutes  waiving  sovereign 
immunity  be  stricUy  construed.  E.g. 
Sonicraft.  Inc.  v.  NLRB.  814  F.2d  385 
(7th  Cir.  1987);  Monark  Boat  Co.  v. 
NLRB,  708  F.2d  1322, 1328-9  (8th  Cir. 

1983). 

The  Commission  notes  that  in  Tri- 
State  Steel  Constr.  Co.,  17  BNA  OSHC 
1769, 1996  CCH  OSHD  1 31,145  (No. 
93-0512, 1996)  (consolidated),  the 
Commission,  relying  on  the  Supreme 
Court  decision  in  Irmn  v.  Veterans 
Admin.,  498  U.S.  89  (1990),  held  that 
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the  filing  deadline  in  the  EAJA  was  not 
jurisdictional  and  was  subject  to 
equitable  tolling  because  the  employer 
there  relied,  to  its  detriment,  on 
Commission  Rule  301  which  had  not 
been  changed  to  conform  to  the  filing 
requirements  as  set  forth  in  Asbestos 
Abatement.  However,  Asbestos 
Abatement  remains  good  law  and,  with 
this  proposed  change,  the  rules  will  be 
consistent  with  it. 

List  of  Subjects 

29  CFR  Part  2200 

Hearing  and  appeal  procedures. 
Administrative  practice  and  procedure. 

29  CFR  Part  2203 

Sunshine  Act,  Information,  Public 
meetings. 

29  CFR  Part  2204 

Administrative  practice  and 
procedure.  Equal  access  to  justice. 

Text  of  Amendment 

For  the  reasons  set  forth  in  the 
preamble,  the  Occupational  Safety  and 
Health  Review  Commission  proposes  to 
amend  Title  29,  Chapter  XX,  Parts  2200, 
2203  and  2204  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  2200— [AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  29  U.S.C.  661(g).  unless 
otherwise  noted. 

2.  Section  2200.7  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§2200.7    Service  and  notice. 

In  §  2200.7(g)  remove  the  words  "All 
papers  relevant  to  this  matter  may  be 
inspected:"  and  add  in  their  place  the 
words  "All  pleadings  relevant  to  this 
matter  may  be  inspected  at:" 

3.  Section  2200.8  is  amended  by 
revising  paragraph  (d)(2)  and  the  first 
sentence  of  paragraph  (f)(1)  to  read  as 
follows: 

$2200.8    Filing. 

***** 

(d)  Number  of  copies. 

(2)  Number  of  copies.  If  a  case  is 
before  the  Commission  for  review,  the 
original  and  eight  copies  of  a  document 
shall  be  filed. 

•        *         •        •         • 

(f)  Facsimile  transmissions.  (1)  Any 
document  may  be  filed  with  the 
Commission  or  its  Judges  by  facsimile 
transmission  only  if  the  parties  are  also 
served  by  facsimile  transmission.  •    *    • 


4.  Section  2200.11  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)  to  read  as  follows: 

§  2200. 1 1    Protection  of  claims  of  privilege. 

•  •         •         •         * 

(c)  Opposition  to  the  claim.  A  party 
opposing  a  claim  of  privilege,  or 
asserting  a  substantial  need  for 
disclosure  in  the  event  a  qualified 
privilege  exists,  must  do  so  within  the 
time  for  responding  to  motions  set  forth 
in  §  2200.40(c)  but,  if  the  motion  is 
made  during  a  hearing,  the  Jutlge  may 
prescribe  a  shorter  time  for  a  response 
or  require  that  the  response  be  made 
during  the  hearing.  *   *   * 

•  •        •         •         • 

5.  Section  2200.40  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

§  2200.40    Motions  and  requests. 

(a)  How  to  make.  *   *   •  Prior  to  filing 
a  motion,  the  moving  party  shall  contact 
the  other  parties  to  the  action  to 
determine  whether  they  intend  to 
oppose  the  motion  and  shall  state  in  the 
motion  any  opposition  of  which  the 
moving  party  is  aware. 

•  *        •         •        • 

6.  In  §  2200.57  paragraphs  (b)-(d)  are 
redesignated  (c}-(e)  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

§  2200.57    Issuance  of  subpoenas; 
petitions  to  revoke  or  modify  sutipoenas; 
right  to  inspect  or  copy  data. 

***** 

(b)  Service  of  subpoenas.  A  subpoena 
may  be  served  by  any  person  who  is  not 
a  party  and  is  not  less  than  18  years  of 
age.  Service  of  a  subpoena  upon  a 
person  named  therein  may  be  made  by 
service  on  the  person  named,  by 
certified  mail  return  receipt  requested, 
or  by  leaving  a  copy  at  the  person's 
principal  place  of  business  or  at  the 
person's  residence  with  some  person  of 
suitable  age  and  discretion  residing 
therein. 
***** 

7.  Section  2200.60  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  2200.60    Notice  of  hearing;  location. 

Except  by  agreement  of  the  parties,  or 
in  an  expedited  proceeding  under 
§2200.103,  notice  of  the  Ume,  place, 
and  nature  of  the  first  setting  of  a 
hearing  shall  be  given  to  the  parties  and 
intervenors  at  least  20  days  in  advance 
of  the  hearing. 
***** 

8.  Section  2200.90  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(2)  to  read  as  follows: 


§  2200.90    Decisions  of  judges. 

***** 

(b)*  •  * 

(2)  Docketing  of  fudge's  report  by 
Executive  Secretary.  When  the  Judge 
transmits  the  decision  to  the  parties,  the 
Judge  shall  file  a  report  with  the 
Executive  Secretary  for  docketing. 


9.  Section  2200.91  is  amended  by 
revising  paragraphs  (b)  and  (h)  to  read 
as  follows: 

§  2200.91    Discretionary  review;  petitions 
for  discretionary  review;  statements  in 
opposition  to  petitions. 

***** 

(b)  Petitions  for  discretionary  review. 
A  party  adversely  affected  or  aggrieved 
by  the  decision  of  the  Judge  may  seek 
review  by  the  Commission  by  filing  a 
petition  for  discretionary  review 
directly  with  the  Executive  Secretary.  A 
petition  shall  be  filed  within  20  days 
after  the  date  of  docketing  of  the  Judge's 
report.  *   *   * 
***** 

(h)  Number  of  copies.  An  original  and 
eight  copies  of  a  petition  or  a  statement 
in  opposition  to  a  petition  shall  be  filed. 

10.  Section  2200.93  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

§  2200.93    Briefs  before  tlie  Commission. 

***** 

(h)  Number  of  copies.  The  original 
and  eight  copies  of  a  brief  shall  be  filed. 
See  §  2200.8(d)(2J. 


§§2200.11;  2200.57;  2200.67;  2200.101 
[Amended] 

11.  All  references  to  "subpena"  am 
revised  to  read  "subpoena"  and  all 
references  to  "subpenas"  are  revised  to 
read  "subpoenas"  in  the  following 
places: 

(a)  Section  2200.11(e); 

(b)  Section  2200.57; 

(c)  Section  2200.67  (b)  and  (c); 

(d)  SecUon  2200.101(c)(2) 

PART  2203— [AMENDED] 

1.  The  authority  for  Part  2203 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  661(g);  5  U.S.C. 
552b(d)(4);  5  U.S.C.  552b(g) 

2.  Part  2203  is  amended  as  follows: 

§  2203.3    [Amended] 

Section  2203.3(b)(10)  is  revised  by 
changing  the  reference  to  "subpena"  to 
read  "subpoena." 

PART  2204— [AMENDED] 

1.  The  authority  for  Part  2204 
continues  to  read  as  follows: 
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Authority:  Sec.  203(a)(1),  Pub.  L.  96-481, 
94  StaL  2325  (5  U.S.C  504(cHl));  Pub.  L  99- 
80.  99  Stat.  183 

2.  Section  2204.107  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read: 

§2204.107    Allowable  fees  and  expenses. 

***** 

(b)  An  award  for  the  fee  of  an  attorney 
or  agent  under  these  rules  shall  not 
exceed  $125  per  hour,  unless  the 
Commission  determines  by  regulation 
that  an  increase  in  the  cost  of  living  or 
a  special  factor,  such  as  the  limited 
availability  of  qualified  attorneys  or 
agents  for  Commission  proceedings, 
justifies  a  higher  fee.  *  •  * 
•        *        *        •        • 

3.  Section  2204.301  is  revised  to  read 
as  follows: 

§  2204.301    Filing  and  service  of 

documents. 

An  EAJA  application  is  deemed  to  be 
filed  only  when  received  by  the 
Commission.  In  all  other  respects,  an 
application  for  an  award  and  any  other 
pleading  or  document  related  to  an 
application  shall  be  filed  and  served  on 
all  parties  to  the  proceeding  in 
accordance  with  §§  2200.7  and  2200.8. 
except  as  provided  in  §  2204.202(b)  for 
confidential  financial  information. 

Dated:  March  6, 1997. 
Stuart  E.  Weisberg, 
Chairman. 

Dated:  March  6, 1997. 
Velma  Montoya, 
Commissioner. 

Dated:  March  6, 1997. 
Daniel  Guttman, 
Commissioner 

IFR  Doc.  97-6362  Filed  3-13-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
PN77-1;  FRL-6709-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans,  and 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Indiana 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposad  rule. 

summary:  The  USEPA  is  proposing  to 
approve  the  ozone  maintenance  plan 
submitted  as  a  State  Implementation 
Plan  (SIP)  revision  request  and  the 
redesignation  request  submitted  by  the 


State  of  Indiana  for  the  purpose  of 
redesignating  Vahderbirrgh  County 
(Evansville)  from  marginal 
nonattainment  to  attainment  for  ozone. 
Ground-level  ozone,  commonly  known 
as  smog,  is  an  air  pollutant  which  forms 
on  hot  summer  days  and  which 
harmfully  affects  lung  tissue  and 
breathing  passages.  7116  redesignation  to 
attainment  of  the  health-based  ozone  air 
quaUty  standard  is  based  on  a  request 
from  the  State  of  Indiana  to  redesignate 
this  area  and  approve  its  maintenance 
plan,  and  on  the  supporting  data  the 
State  has  submitted  in  support  of  the 
requests.  Under  the  Clean  Air  Act,  a 
designation  can  be  changed  if  sufficient 
data  are  available  to  warrant  such  a 
change,  and  a  maintenance  plan  is  put 
in  place  which  is  designed  to  ensure  the 
area  maintains  the  ozone  air  quality 
standard  for  the  next  ten  years. 
DATES:  Comments  must  be  received  by 
May  13, 1997. 

ADDRESSES:  Copies  of  the  revision 
request  and  USEPA's  analysis 
(Technical  Support  Documents)  are 
available  for  inspection  at  the  following 
address: 

U.S.  Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  EH  vision, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  recommended 
that  you  telephone  Edward  Doty  at 
(312)  886-6057  before  visiting  the 
Region  5  Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Etevelopment  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  IlUnois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty  at  (312)  886-6057. 
SUPPLEMENTARY  INFORMATION:  On 
November  15, 1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pub.  L.  101-549,  codified  at  42  U.S.C. 
7401-7671q.  Ptirsuant  to  section 
107(d)(4)(A)  of  the  Qean  Air  Act  (CAA 
or  the  Act),  Vanderburgh  Coimty 
(Evansville)  was  designated  as 
nonattainment  for  ozone  and  was 
classified  as  marginal  (see  56  FR  56694 
(November  6, 1991)). 

I.  Background 

The  Indiana  Department  of 
Environmental  Management  (IDEM) 
submitted  an  ozone  redesignation 
request  and  maintenance  plan  for 
Vanderburgh  County  (Evansville)  on 
November  4, 1993.  On  July  8,  1994  (59 
FR  35044),  the  United  States 
Environmental  Protection  Agency 
(USEPA)  published  a  direct  final 
rulemaking  approving  the  redesignation 


of  Vanderburgh  Coimty  to  attainment  of 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone.  On  the 
same  day,  a  proposed  rulemaking  was 
also  pubUshed  in  the  Federal  Register 
which  established  a  30-day  public 
comment  period  for  the  redesignation 
approval  and  noted  that,  if  adverse 
comments  were  received  regarding  the 
direct  final  rulemaking,  the  USEPA 
would  withdraw  the  direct  final 
rulemaking  and  would  address  the 
adverse  comments  through  a  revised 
final  rulemaking.  The  USEPA  received 
adverse  conunents,  and  published  a 
withdrawal  of  the  direct  final 
rulemaking  on  August  26, 1994  (59  FR 
44040). 

Subsequent  to  the  July  8, 1994  direct 
final  rulemaking,  the  USEPA  was 
informed  by  the  IDEM  that  a  possible 
violation  of  the  ozone  NAAQS  had  been 
monitored  at  a  privately-operated 
industrial  site  owned  by  the  Aluminiun 
Corporation  of  America  (Alcoa)  in 
Warrick  County.  (At  the  time  IDEM 
contacted  the  USEPA  concerning  the 
possible  violation,  the  State  had  not  yet 
completed  quality  assurance  of  the  data. 
The  violation,  as  noted  below,  was 
subsequently  quality-assured.)  Warrick 
County  (designated  as  attainment  for 
ozone)  adjoins  Vanderburgh  County  to 
the  east.  Because  Warrick  County  can  be 
considered  to  be  a  nearby  area 
downwind  of  Vanderbui^  County  on 
certain  days,  the  USEPA  questioned 
whether  the  monitored  violation  in 
Warrick  County  should  be  considered  in 
any  subsequent  rulemaking  on  the 
redesignation  of  Vanderburgh  Coxmty. 
The  IDEM  indicated  its  intent  to 
investigate  the  high  ozone  values,  and 
requested  that  the  USEPA  not  act  on  the 
redesignation  petition  pending  the 
outcome  of  that  technical  investigation. 
IDEM  completed  its  investigation  and 
submitted  the  results  to  the  USEPA  on 
June  5. 1995.  EDEM's  investigation 
concluded  that  the  Alcoa  data  are 
unusual,  are  biased  high  (relative  to 
peak  ozone  concentrations  at  other 
monitors  in  the  area  during  the  May 
through  June,  1994  time  period),  and  are 
not  representative  of  the  Vanderburgh 
Coimty  nonattainment  area.  IDEM 
recommended  that  the  USEPA  should 
proceed  with  the  redesignation  of 
Vanderburgh  County  to  attainment  so 
that  the  maintenance  plan  could  become 
federally  enforceable. 

The  USEPA  Technical  Support 
Document  (TSD)  for  this  proposed 
rulemaking:  (1)  summarizes  and 
evaluates  the  redesignation  request;  (2) 
analyzes  recent  State  data  for  monitors 
inside  and  outside  of  the  Evansville 
nonattainment  area;  (3)  responds  to 
public  comments  on  the  July  8, 1994 
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rulemaking:  and  (4)  reviews  the  State's 
and  public's  submittals  and  technical 
concerns  regarding  the  monitored  ozone 
NAAQS  violation  in  Warrick  County 
and  its  impact  on  the  redesignation  of 
Vanderburgh  County. 

This  notice  summarizes  USEPA's 
review  and  analysis  of  the  redesignation 
request.  Details  of  the  review  and 
analysis  are  contained  in  USEPA's  TSD. 
Comments  received  from  the  public 
with  regard  to  the  July  8,  1994  proposed 
rulemaking  and  received  subsequent  to 
that  proposal  are  also  addressed  in  this 
notice. 

n.  USEPA'S  General  Comments  and 
Conclusions 

After  a  review  of  all  available 
information,  the  USEPA  believes  it  is 
reasonable  to  repropose  the 
redesignation  of  Vanderburgh  County  to 
attainment  and,  thus,  allov\  for  formal 
public  review  and  comment  on  IDEM's 
technical  support  document  and 
USEPA's  evaluation.  As  described 
below,  the  redesignation  request  for 
Vanderburgh  County  satisfies  the 
specific  criteria  of  section  107(d)(3)(E). 
A  critical  issue,  however,  concerns  the 
ozone  monitoring  data  indicating  a 
violation  of  the  ozone  standard  in 
Warrick  County.  Indiana,  a  county  that 
is  part  of  the  Evansville  Metropolitan 
Statistical  Area  (MSA)  but  is  not  part,  of 
the  Evansville  ozone  nonattainment 
area.  (The  Evansville  MSA  consists  of 
Posey,  Vanderburgh,  and  Warrick 
Counties  in  Indiana  and  Henderson 
County  in  Kentucky.  The  Evansville 
ozone  nonattainment  area  consists 
solely  of  Vanderburgh  County.  For  the 
Evansville  area,  which  is  classified  as 
marginal  nonattainment  for  ozone,  the 
USEPA  does  not  require  the  entire  MSA 
to  be  designated  as  nonattainment  for 
ozone.)  Those  data,  which  are  discussed 
in  detail  later  in  this  notice, 
demonstrate  that  Warrick  Coimty  has 
experienced  a  current  violation  of  the 
ozone  NAAQS  based  on  five 
exceedances  of  the  ozone  standard  (0.12 
parts  per  million,  one-hour  averaged, 
not  to  be  exceeded  on  average  more  than 
one  day  per  year  at  any  monitoring  site 
in  the  area  under  consideration)  that 
were  monitored  in  May  and  June  of 
1994.  No  violations  of  the  ozone 
NAAQS  have  been  monitored  in 
Vanderburgh  County  itself  since  the 
1988-1990  period. 

The  validity  and  significance  of  the 
monitoring  data  showing  a  violation  at 
the  Alcoa  site  in  Warrick  County  has     • 
been  the  subject  of  much  review  and 
analysis  by  both  the  IDEM  and  the 
USEPA.  In  its  TSD  reviewing  the  Alcoa 
data  and  data  from  other  ozone 
monitoring  sites  in  the  area  during  the 


period  of  the  1990  ozone  NAAQS 
violation,  the  IDEM  contends  that, 
although  the  Alcoa  data  have  met 
quality  assurance  criteria,  the  data  are 
unusual,  are  biased  high,  and  are  not 
representative  of  the  Evansville 
nonattainment  area.  The  USEPA, 
however,  has  reviewed  the  data  and  has 
concluded  that  the  data  have  met  the 
USEPA's  quality  assurance  criteria,  are 
valid,  are  acceptable  for  review  of 
attaiiunent  status. 

The  USEPA  has  also  reviewed  the 
data  and  other  pertinent  information  in 
an  effort  to  determine  whether  and  to 
what  extent  emissions  from 
Vanderburgh  County  contributed  to  the 
ozone  NAAQS  violation  in  Warrick 
County.  The  USEPA  conducted  this 
evaluation  because  Warrick  County 
adjoins  Vanderburgh  County  and 
because  section  107(d)(l)(A)(i)  of  the 
Clean  Air  Act  defines  a  nonattaiimient 
area  as  an  area  that  either  itself  violates 
a  standard  that  contributes  to  a  standard 
violation  in  a  nearby  area.  If  the  USEPA 
were  to  conclude  that  Evansville  does 
contribute  significantly  to 
nonattaiiunent  of  the  ozone  standard  in 
Warrick  County,  the  language  of  section 
107{d)(l)(A)(i)  would  present  an 
obstacle  to  taking  final  action 
redesignating  Vanderburgh  County  to 
attainment. 

The  USEPA  intends  to  take  final 
action  approving  the  redesignation  of 
Vanderburgh  County  to  attainment  if 
any  of  the  following  three  events  occur. 
First,  if  Warrick  County  attains  the 
ozone  standard  prior  to  final  action  by 
the  USEPA  on  this  redesignation 
request,  the  USEPA  would  no  longer 
need  to  consider  the  issue  of  any 
possible  contribution  of  Vanderburgh 
County  to  violations  in  Warrick  County. 
This  could  occur  following  the  1997 
ozone  season  (April  thix>ugb  October)  as 
the  standard  violation  in  Warrick 
County  was  monitored  in  1994;  and 
USEPA's  methodology  for  determining 
attainment  of  the  ozone  NAAQS 
involves  the  consideration  of  data  only 
fit)m  the  most  recent  three  years. 
Second,  the  USEPA  could  take  final 
action  approving  the  Vanderburgh 
County  redesignation  request  if  it 
determines  that  Vanderburgh  County 
does  not  significantly  contribute  to  an 
ozone  nonattainment  problem  in 
Warrick  County.  Tl    J.  the  USEPA 
could  approve  the  Vanderburgh  County 
redesignation  request  if  the  USEPA 
determines  that  the  information 
available  is  not  sufficient  to  determine 
whether  or  not  Vanderburgh  County 
contributes  significantly  to  a 
nonattainment  problem  in  Warriek 
County. 


To  complete  its  review  process,  the 
USEPA  also  seeks  comment  on  whether 
or  not  the  Warrick  County  ozone 
standard  violation  data  should  be 
excluded  frtim  consideration  of  the 
Vanderburgh  County  ozone  attainment 
status.  Comments  on  this  issue  will 
allow  the  public  to  address  IDEM's 
proposed  basis  for  approval  of  the 
Evansville  redesignation  request.  In 
addressing  this  issue,  commenters 
should  also  take  into  consideration  and 
respond  to  the  facts  that  the  Warrick 
County  ozone  standard  violation  has 
been  quality  assured  and  that  the  Clean 
Air  Act  and  USEPA  policy  require  the 
consideration  of  the  ozone  standard 
violation  when  reviewing  the 
attaiimient  status  of  Vanderburgh 
County. 

The  USEPA  requests  comment  on  all 
of  these  issues  in  light  of  the 
information  and  data  in  the  docket, 
including  the  analyses  of  the  data  and 
other  information  performed  by  IDEM 
and  USEPA.  The  USEPA  will  carefully 
and  fully  evaluate  those  comments  and 
the  issues  they  raise  before  taking  final 
action  regarding  the  Vanderburgh 
County  redesignation  request. 

At  this  time,  the  state  of  the  science 
of  predicting  and  understanding  the 
formation  and  transport  of  ozone  in  the 
Evansville  MSA  is  incomplete.  The 
USEPA  does  not  have  the  benefit  of 
ozone  modeling  information  for  the 
Evansville  MSA.  such  as  would  be 
provided  by  the  use  of  the  Urban 
Airshed  Model.  The  USEPA  recognizes 
that  the  State  of  Indiana,  along  with  36 
other  states,  is  actively  involved  in  the 
super-regional  ozone  modeling  analyses 
being  conducted  through  the  Ozone 
Transport  Assessment  Group  (OTAG). 
Although  the  Evansville  MSA  has  been 
included  in  the  national  Regional 
Oxidant  Modeling  (ROM)  modeling 
domain  and  in  the  OTAG  modeling 
domain,  the  scope  of  these  models  is 
regional  in  nature  and  is  not  conclusive 
as  to  the  impact  of  emissions  frx)m 
Vanderburgh  County  on  ozone 
formation  in  the  EvansvilleMSA. 

The  USEPA  encourages  the  State  of 
Indiana  to  follow  through  on  its 
commitment  to  implement  early  the 
contingency  measures  provided  for  in 
the  maintenance  plan  for  Vanderburgh 
County  and  to  consider  emission 
controls  beyond  the  boundaries  of 
Vanderburgh  County  as  a  means  to 
assure  future  good  air  quality  in  Warrick 
County.  The  USEPA  notes  the 
commitment  made  by  tfaB  State  of 
Indiana  to  implement  contingency 
measures  even  prior  to  their  being 
triggered  under  provisions  of  the 
maintenance  plan  and  to  work  with  the 
local  Evansville  community  and 
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surrounding  areas  to  adopt  additional 
emission  control  programs  and 
regulations  and  to  submit  these 
regulations  as  a  revision  to  the  State 
implementation  plan.  The  USEPA  is 
relying  on  the  State  to  follow  through  on 
that  conunitment  in  order  to  obtain 
additional  emission  reductions  that  will 
provide  greater  assurance  of  good  air 
quality  in  the  Evansville  MSA  in  the 
hiture. 

In  support  of  this  approach,  the  IDEM 
has  attended  meetings  with  the 
Evansville  community  to  discuss  the 
ozone  concentrations  in  the  area  and 
appropriate  control  measures  to  reduce 
emissions  of  ozone  forming  chemicals. 
A  broad-based  community  group  called 
the  Action  Committee  for  Ozone 
Reduction  Now  (ACORN)  has 
recommended  four  measures  to  be 
voluntarily  adopted  by  the  State  and 
local  authorities  to  reduce  emissions. 
These  four  measures  are:  (1)  high 
volume  low  pressure  paint  gun  change 
outs  for  auto  body  refinishing  and  paint 
spraying  operations;  (2)  Stage  I  gasoline 
vapor  recovery;  (3)  pollution  prevention 
and  education  task  force;  and  (4)  less 
polluting  gasoline.  ACORN  suggests  that 
all  remedial  ozone  reduction  measures 
shall  apply  to  people  and  industry  in 
Vanderburgh  County  and  adjacent 
counties.  The  USEPA  believes  that  these 
measures  applied  in  the  Evansville  area 
will  contribute  to  continued  attainment 
of  the  ozone  standard  in  Vanderburgh 
County  and  will  contribute  to  improved 
air  quality  in  the  downwind 
communities. 

The  USEPA  recently  published  an 
Advanced  Notice  of  Intent  (ANI) 
describing  the  OTAG  process  referred  to 
above  and  setting  forth  USEPA's  plans 
to  take  action  in  1997  to  require  that 
control  measures  be  adopted  and 
implemented  to  reduce  emissions  that 
are  transported  to  other  areas  and 
contribute  to  high  ozone  concentrations 
downwind  of  the  emission  sources  (see 
62  FR  1420  (January  10,  1997)).  IDEM 
has  committed  to  participate  actively  in 
this  process  and  to  implement  emission 
control  measures  resulting  from  this 
process.  This  effort  should  lead  to 
regional  ozone  precursor  reductions  that 
may  significantly  reduce  the  transport  of 
ozone  into  the  Evansville  area  and  may 
result  in  further  emission  reductions 
within  the  Evansville  area  itself.  A 
redesignation  of  Evansville  to 
attainment  would  not  impede  the 
implementation  of  any  emission 
controls  resulting  frnm  the  OTAG 
process  or  USEPA's  anticipated  actions. 

The  USEPA  believes  that  emission 
reductions  occturing  as  a  result  of 
USEPA's  anticipated  actions  in  1997. 
early  implementation  of  contingency 


measures  committed  to  by  the  State  of 
Indiana,  and  implementation  of 
measures  proposed  by  ACORN  will 
provide  additional  assurance  that  the  air 
quality  in  Vanderburgh  County  and  its 
downwind  environs  will  be  improved, 
and  that  future  violations  of  the  ozone 
NAAQS  will  not  occur  in  these  areas. 

m.  Technical  Review 

A.  Redesignation  Review  Criteria 

Under  the  CAA,  designations  can  be 
changed  if  sufficient  data  are  available 
to  warrant  such  change.  The  CAA 
provides  the  requirements  for 
redesignating  a  nonattainment  area  to 
attainment.  Specifically,  section 
107(d)(3)(E)  provides  for  redesignation 
if:  (1)  the  Administrator  determines  that 
the  area  has  attained  the  National 
Ambient  Air  Quality  Standard 
(NAAQS);  (2)  the  Administrator  has 
fully  approved  the  applicable 
implementation  plan  for  the  area  under 
section  llO(k);  (3)  the  Administrator 
determines  that  the  improvement  in  air 
quality  is  due  to  permanent  and 
enforceable  reductions  in  emissions 
resulting  from  implementation  of  the 
applicable  implementation  plan  and 
applicable  Federal  air  pollutant  control 
regulations  and  other  permanent  and 
enforceable  reductions;  (4)  the 
Administrator  has  fully  approved  a 
maintenance  plan  for  the  area  as 
meeting  the  requirements  of  section 
175 A;  and  (5)  The  State  containing  such 
area  has  met  all  requirements  applicable 
to  the  area  under  section  110  and  part 
D. 

The  USEPA  has  provided  guidance  on 
processing  redesignation  requests  in 
documents  including  the  following: 

1.  "Part  D  New  Source  Review  (part 
D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attaiiunent."  Mary  D.  Nichols,  Assistant 
Administrator  for  Air  and  Radiation. 
October  14. 1994. 

2.  "Use  of  Actual  Emissions  in 
Maintenance  Demonstrations  for  Ozone 
and  Carbon  Monoxide  (CO) 
Nonattainment  Areas."  D.  Kent  Berry. 
Acting  Director,  Air  Quality 
Management  Division.  November  30, 
1993. 

3.  "State  Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  On  or  after 
November  15. 1992,"  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  September  17. 
1993. 

4.  "State  Implementation  Plan  (SIP) 
Actions  Submitted  in  Response  to  Clean 


Air  Act  (ACT)  Deadlines."  John 
Calcagni,  Director,  Air  Quality 
Management  Division,  October  28. 1992. 

5.  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attainment,"  John  Calcagni,  Director, 
Air  Quality  Management  Division. 
September  4.  1992. 

6.  "Contingency  Measures  for  Ozone 
and  Carbon  Monoxide  (CO) 
RedesignaUons."  G.T.  Helms,  Chief. 
Ozone/Carbon  Monoxide  Programs 
Branch.  June  1. 1992. 

7.  State  Implementation  Plans; 
General  Preamble  for  the 
hnplementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (57  FR 
13498).  April  16.  1992. 

B.  Review  Of  The  Redesignation  Request 

1.  The  area  must  have  attained  the 
Ozone  NAAQS. 

For  ozone,  an  area  may  be  considered 
as  attaining  the  NAAQS  if  there  are  no 
violations,  as  determined  in  accordance 
with  the  regulation  codified  at  40  CFR 
§  50.9.  based  on  three  (3)  consecutive 
calendar  years  of  quality  assured 
monitoring  data.  A  violation  occurs 
when  the  ozone  air  quality  monitoring 
data  show  greater  than  one  (1.0)  average 
expected  exceedance  per  year  at  any  site 
in  the  area.  An  exceedance  occurs  when 
the  maximum  hourly  ozone 
concentration  exceeds  0.12  parts  per 
million  (ppm).  The  data  should  be 
collected  and  quality-assured  in 
accordance  with  40  CFR  part  58,  and 
recorded  in  the  Aerometric  Information 
Retrieval  System  (AIRS)  in  order  for  it 
to  be  available  to  the  public  for  review. 

The  redesignation  request  for 
Evansville  relies  on  ozone  monitoring 
data  for  the  years  1990  through  1996.  to 
show  that  Evansville  is  attaining  the 
NAAQS  for  ozone.  IDEM  has  collected 
quality  assured  data  in  Vanderburgh 
County  at  two  locations  (or  monitoring 
sites)  for  the  period  of  1990  through 
1996  showing  attaiiunent  of  the  ozone 
standard.  In  general,  the  USEPA 
considers  the  three  most  recent  years  of 
data  for  a  redesignation  request  and  the 
three  most  recent  years  of  data  bvm 
these  two  sites  have  no  exceedances  of 
the  ozone  standard.  These  data  are 
qiiality  assured  and  are  recorded  in  the 
AlRS.  In  addition,  ozone  monitoring 
data  has  been  collected  at  two  sites  in 
Warrick  Coimty  as  downwind 
monitoring  sites  for  Evansville.  The  two 
monitors  at  Boonville  and  Tecumseh 
High  Schools  also  demonstrate 
attainment  of  the  ozone  standard.  The 
PSD  industrial  monitoring  site  at  Alcoa 
has  collected  valid  data  which  recorded 
a  violation  of  the  ozone  standard  for  the 
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most  recent  three  years  of  data  (1994- 
1996). 

As  discussed  above,  there  are  issues 
concerning  the  role  of  emissions  firom 
Vanderbu^  County  in  contributing  to 
a  violation  of  the  ozone  NAAQS 
monitored  in  1994  in  Warrick  County. 
As  stated  there,  the  USEPA  is  requesting 
comment  on  these  issues. 

2.  The  Area  must  have  a  fully  approved 
SIP  under  Section  llOOc);  and  the  Area 
must  have  met  all  applicable 
requirements  under  Section  110  and 
PartD. 

Before  Vanderburgh  County 
(Evansville)  may  be  redesignated  to 
attainment  for  ozone,  it  must  have 
fulfilled  the  applicable  requirements  of 
section  110  and  Part  D.  USEPA 
interprets  section  107(d)(3)fE)(v)  to 
mean  that,  for  a  redesignation  request  to 
be  approved,  the  State  must  have  met  all 
requirements  that  became  applicable  to 
the  subject  area  prior  to  or  at  the  time 
of  the  submission  of  the  redesignation 
request. 

Vanderburgh  County  is  covered  by  a 
State  Implementation  Plan  (SIP) 
approved  imder  section  110  of  the  CAA. 
Indiana  has  implemented  Ihis  SIP  in 
Vanderburgh  County. 

In  the  case  of  marginal  ozone 
nonattainment  areas,  such  as 
Vanderburgh  County,  the  section 
172(c)(1)  Reasonably  Available  Control 
Measures  were  superseded  by  section 
182(a)(2)  Reasonably  Available  Control 
Technology  (RACT)  requirements, 
which  did  not  require  newly-designated 
marginal  ozone  nonattainment  areas  to 
submit  RACT  corrections.  See  General 
Preamble  for  the  Implementation  of 
Title  I.  57  PR  at  13503,  and  the  Volatile 
Organic  Compound  (VOC)  RACT  fix-up 
rulemaking  published  at  58  FR  49458. 
Thus,  no  additional  RACT  submissions 
were  required  for  Vanderburgh  County 
to  be  redesignated.  Also,  by  virtue  of 
provisions  of  section  182(a),  marginal 
areas  were  not  required  to  submit  a 
demonstration  that  the  SIP  provides  for 
attaixmient. 

The  section  172(c)(3)  base  year 
emissions  inventory  requirement  has 
been  met  by  the  submission  and 
approval  of  the  1990  base  year  inventory 
required  under  subpart  2  of  part  D, 
section  182(a)(1).  (50  FR  31544.  Oune 
20. 1994)).  Indiana  submitted  a  SIP 
revision  covering  regulations  requiring 
the  submittal  of  annual  emission 
statements  by  facilities  with  potential 
VOC  emissions  equal  to  or  exceeding  25 
tons  per  year.  A  direct  final  rulemaking 
approving  this  SIP  revision  was 
published  on  June  10. 1994  (59  FR 
29953). 


As  for  the  section  172(c)(5)  New 
Source  Review  (NSR)  requirement, 
USEPA  has  determined  that  areas  being 
redesignated  to  attaiiunent  need  not 
comply  with  the  NSR  requiremeM  prior 
to  redesignation.  provided  that  the  area 
demonstrates  maintenance  of  the 
standard  without  part  D  NSR  in  effect. 
A  memorandum  from  Mary  D.  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation,  dated  October  14, 1994.  titled 
"Part  D  New  Source  Review  (part  D 
NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment,"  fully  describes  the 
rationale  for  this  view,  and  is  based  on 
the  Agency's  authority  to  establish  de 
minimis  exceptions  to  statutory 
requirements.  See  Alabama  Power  Co.  v. 
Costle.  636  F.  2d  323.  360-61  (D.C.  Cir. 
1979).  Once  the  area  is  redesignated  to 
attaiiunent,  the  Prevention  of  Significant 
Deterioration  (PSD)  program,  which  has 
been  delegated  to  Indiana,  will  become 
effective  immediately.  Additionally,  the 
USEPA  has  approved  a  NSR  revision  to 
the  Indiana  SIP  which  meets  the 
requirements  of  part  D  of  the  Act.  See 
59  FR  51108  (October  7, 1994).  This 
NSR  SIP  revision  became  effective  in 
December  1994. 

(a)  Section  176  Conformity 
Requirements 

Section  176(c)  of  the  Act  requires 
States  to  revise  their  SIPs  to  establish 
criteria  and  procedures  to  ensure  that, 
before  they  are  taken.  Federal  actions 
conform  to  the  air  quality  plaiming 
goals  in  the  applicable  State  SIP.  The 
requirement  to  determine  conformity 
applies  to  transportation  plans, 
programs  and  projects  developed, 
funded  or  approved  under  Tide  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity").  Section  176  further 
provides  that  the  conformity  revisions 
to  be  submitted  by  the  States  must  be 
consistent  with  Federal  conformity 
regulations  that  the  Act  required  the 
USEPA  to  promulgate.  Congress 
provided  for  the  State  revisions  to  be 
submitted  one  year  after  the  date  of 
promulgation  of  final  USEPA 
conformity  regulations. 

The  USEPA  promulgated  final 
transportation  conformity  regulations  on 
November  24.  1993  (58  FR  62188)  and 
general  conformity  regulations  on 
November  30,  1993  (58  FR  63214). 
These  conformity  rules  require  that 
States  adopt  both  transportation  and 
general  conformity  provisions  in  the  SIP 
for  areas  designated  as  nonattainment  or 
subject  to  a  maintenance  plan  approved 
under  section  175A  of  the  Act.  Pursuant 
to  40  CFR  51.396  of  the  transportation 


conformity  rule  and  40  CFR  51.851  of 
the  general  conformity  rule,  the  State  of 
Indiana  is  required  to  submit  a  SIP 
revision  containing  conformity  criteria 
and  procedures  consistent  with  those 
established  in  the  Federal  rule. 
However,  the  federal  transportation 
conformity  regulations  are  ciirrenUy 
being  amended  for  the  third  time. 
Indiana  intends  to  submit  transportation 
conformity  regulations  when  the  federal 
regulations  complete  rulemaking. 
Because  the  redesignation  request  was 
submitted  before  these  SIP  revisions 
came  due.  they  are  not  applicable 
requirements  under  section 
107(d)(3)(E)(v). 

Because  areas  are  subject  to  the 
conformity  requirements  regardless  of 
whether  they  are  redesignated  to 
attaiiunent  and  must  implement 
conformity  under  Federal  rules  if  State 
rules  are  not  yet  adopted,  the  USEPA 
believes  it  is  reason^le  to  view  these 
requirements  as  not  being  applicable 
requirements  for  purposes  of  evaluating 
a  redesignation  request. 

For  the  reasons  just  discussed,  the 
USEPA  believes  that  the  ozone  request 
for  Vanderburgh  County  may  be 
approved  notwithstanding  the  lack  of 
fully  approved  State  transportation  and 
general  conformity  rules.  See  also  the 
Tampa,  Florida  ozone  redesignation  of 
December  7. 1995  (60  FR  62748). 

(b)  Subpart  2  Requirements 

Marginal  ozone  nonattainment  areas 
are  subject  to  the  requirements  of 
section  182(a)  of  subpart  2.  Indiana  has 
met  all  of  the  applicable  requirements  of 
that  subsection  with  respect  to  the 
Evansville  area.  The  emissions 
inventory  required  by  section  182(a)(1) 
has  been  approved.  (See  59  FR  31544 
(June  20.  1994)).  The  emission  statement 
SIP  required  by  section  182(a)(3)(B)  has 
been  approved.  (See  59  FR  29953  Qvne 
10, 1994)).  As  noted  above,  RACT 
corrections  were  not  required  under 
section  182(a)(2)  for  areas  such  as 
Vanderburgh  County  that  were  not 
designated  nonattainment  until  after  the 
1990  CAA  Amendments.  Similarly, 
section  182(a)(2)  does  not  require  the 
submission  of  an  Inspection  and 
Maintenance  (I/M)  SIP  revision  for 
Vanderburgh  County  since  the  area  was 
not  required  to  have  an  I/M  program 
before  the  enactment  of  the  1990  CAA 
Amendments.  Finally,  the  State  need 
not  comply  with  the  requirements  of 
section  182(a)  concerning  revisions  to 
the  part  D  NSR  program  in  order  for  the 
Vanderburgh  County  area  to  be 
redesignated  for  the  reasons  explained 
above  in  connection  with  the  discussion 
of  the  section  172(c)(5)  NSR 
requirement. 
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3.  The  improvement  in  air  quality  must 
be  due  to  permanent  and  enforceable 
reductions  in  emissions  resulting  from 
the  SIP,  federal  measures  and  other 
permanent  and  enforceable  reductions. 

Implementation  of  VOC  emission 
controls,  such  as  the  Federal  Motor 
Vehicle  Emission  Control  Program,  and 
permanent,  enforceable  emission 
reductions  from  source  closures  have 
led  to  VOC  emission  reductions.  A 
listing  of  major  source  VOC  emissions 
for  1988  and  1990  shows  that  stationary 
source  VOC  emissions  in  Vanderburgh 
County  declined  by  339  tons  per  year 
(approximately  1.1  tons  per  day) 
between  1988  and  1990.  Permanent 
VOC  emission  reductions  due  to  source 
closures  and  implementation  of 
emission  controls  totaled  570  tons  per 
year  in  the  same  period  (some  of  this 
emission  reduction  was  offset  by  source 
growth).  Indiana  asserts  that  these  point 
source  emission  reductions  are 
permanent  and  enforceable.  Indiana 
further  states  that  it  will  not  renew  the 
permits  of  closed  sources,  will  require 
these  sources  to  undergo  review  under 
PSD  or  NSR  requirements  if  they  seek  to 
restart,  and  will  prohibit  these  fecilities 
from  banking  the  pre-closure  emissions 
against  futxire  source  growth. 

4.  The  area  must  have  a  fully  approved 
maintenaoice  plan  meeting  the 
requirements  of  Section  175  A. 

Section  175  A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  bom 
nonattainment  to  attainment.  The 
maintenance  plan  is  a  SIP  revision 
which  provides  for  maintenance  of  the 
relevant  NAAQS  in  the  area  for  at  least 
10  years  after  redesignation.  A 
September  4.  1992.  USEPA 
memorandum  from  the  Director  of  the 
Air  Quality  Management  Division. 
Office  of  Air  Quality  Planning  and 
Standards,  to  Directors  of  Regional  Air 
Divisions  regarding  redesignation 
provides  further  guidance  on  the 
required  content  of  a  maintenance  plan. 

An  ozone  maintenance  plan  should 
address  the  following  five  areas:  the 
attainment  inventory,  maintenance 


demonstration,  monitoring  network, 
verification  of  continued  attainment, 
and  a  contingency  plan.  The  atteiinment 
emissions  inventory  identifies  the 
emissions  level  in  the  area  which  is 
sufficient  to  attain  the  ozone  NAAQS, 
and  includes  emissions  during  the 
period  when  the  area  attained  the 
NAAQS  (the  first  three  year  period 
when  a  violation  of  the  NAAQS  was  not 
recorded).  Maintenance  is  demonstrated 
by  showing  that  future  emissions  will 
not  exceed  the  level  established  by  the 
attainment  inventory.  Provisions  for 
continued  operation  of  an  appropriate 
air  quality  monitoring  network  are  to  be 
included  in  the  maintenance  plan.  The 
State  must  show  how  it  will  track  and 
verify  the  progress  of  the  maintenance 
plan.  Finally,  the  maintenance  plan 
must  include  contingency  measures 
which  ensure  prompt  correction  of  any 
violation  of  the  ozone  standard.  The  Act 
also  requires  [section  175(b)]  a  second 
SIP  revision  eight  years  after  an  area  is 
redesignated  to  attainment  to  assure 
maintenance  of  the  NAAQS  for  an 
additional  10  years  beyond  the  first  10 
year  maintenance  period. 

The  details  of  the  Evansville 
maintenance  plan  are  reviewed  in  the 
April  26.  1994  TSD.  which  concludes 
that  the  maintenance  plan  meets  all  of 
the  applicable  requirements.  The  State 
commits  to  continue  monitoring  of 
ozone  during  the  10-year  maintenance 
period.  Any  changes  in  the  monitoring 
systems  will  be  subject  to  USEPA 
approval. 

To  help  verify  mcdntenance  of  the 
standard,  the  State  commits  to  require 
stationary  sources  to  annually  submit 
information  on  their  emissions  in 
accordance  with  the  States  emission 
statement  rule  (326  LAC  2-6).  Data  from 
these  emission  statements  and  other 
data  sources  will  be  used  to  determine 
if  emissions  have  exceeded  1990  base 
year  levels. 

Finally,  the  State  has  selected  a  joint 
set  of  possible  contingency  emission 
control  measures  and  a  2-level  approach 
for  triggering  of  contingency  measures. 
A  level  I  response  occurs  in  the  event 
that  the  ozone  NAAQS  is  violated.  This 
response  entails  conducting  an  analysis 


to  determine  the  level  of  control 
measures  needed  to  assure  expeditious 
future  attainment  of  the  ozone  NAAQS. 
Measxires  that  could  be  implemented 
quickly  would  be  selected  so  as  to  be  in 
place  within  12  months  after  the  State 
is  aware  of  a  NAAQS  violation.  (Note 
that  the  State  has  not  preselected 
specific  contingency -measures  to  be 
implemented  in  case  a  level  I  response 
is  required.)  A  level  D  response  would 
be  implemented  in  the  event  that:  (a) 
The  monitored  ambient  levels  of  ozone 
exceed  0.115  ppm  more  than  once  in 
any  year  at  any  site  in  the  redesignated 
area;  (b)  the  level  of  VOC.  Oxides  of 
Nitrogen  (NOx),  or  Carbon  Monoxide 
(CO),  emissions  increase  above  the  1990 
(attainment)  emissions  level;  or  (c)  the 
level  of  total  VOC  emissions  for  any 
future  year  has  increased  above  the  level 
recorded  in  the  prior  year  sufficienUy  so 
that  an  increase  of  the  same  magnitude 
in  the  following  year  could  result  in  a 
level  of  emissions  exceeding  those 
recorded  in  1990  by  five  percent  or 
more.  A  level  II  response  would  consist 
of  a  study  to  determine  whether  the 
noted  trends  are  likely  to  continue,  and 
if  so,  to  determine  control  measures 
necessary  to  reverse  the  trends,  taking 
into  consideration  ease  and  timing  of 
implementation  as  well  as  economic 
and  social  considerations.  The 
contingency  portion  of  the  maintenance 
plan  for  the  Evansville  area  was  found 
to  be  acceptable.  In  addition, 
demonstration  of  maintenance  was 
successfully  made  through  emission 
projections  through  2006.  (Note  that  the 
use  of  2006  covers  a  period  extending 
for  ten  ozone  seasons  from  now  and 
complies  with  USEPA  redesignation 
policy  given  the  State's  November  4, 
1993  submittal  date  for  a  complete 
redesignation  request  and  the  State's 
assumption  of  a  two-year  period  for 
USEPA 's  processing  of  the  rulemaking 
on  the  redesignation  request.)  See  the 
April  26, 1994  TSD  for  a  summary  of  the 
contingency  measures  the  State  has 
identified. 

The  emissions  summary  for  VOC  and 
NOx  are  provided  below  for  the 
Vanderburgh  Coimty  area: 


Table  1 .— VCX^  Emissions  in  Tons  Per  Summer  Day 


Year 

Point 
sources 

Area 
sources 

Mobile 
sources 

Ofl-Road 
mobile 

Biogenic 

Totals 

1990  „ 

12.76 
13.74 
14.73 
15.91 

12.46 
12.82 
13.18 
13.61 

25.25 
20.77 
1629 
10.91 

7.50 
7.74 
8.00 
8.28 

8.37 
8.37 
8.37 
8.37 

66.34 
63.44 
60.57 
57.08 

1995  

2000 „ 

2006  



2007  

16.11 

13.68 

10.01 

8.33 

8.37 

56.50 

-# 
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Table  2.  NOx  Emissions  in  Tons  Per  Summer  Day 


Year 


1990 
1995 
2000 
2006 

2007 


Point 
sources 


2.78 
2.98 
3.18 
3.42 


Area 
sources 


2.14 
2.27 
2.41 
2.57 


3.46  I 


2.60 


Mobile 
sources 


14.11 
13.31 
12.52 
11.56 


11.40 


Off-Road 
mobile 


7.70 
7.86 
8.02 
8.21 


8.24 


Biogenic 


n.a. 
n.a. 
n.a 
n.a. 


n.a. 


Totals 


26.73 
26.42 
26.13 
25.76 


25.70 


Note  that  the  2007  emission  estimates 
were  derived  by  the  USEPA  using 
source  growth  rates  provided  by  the 
State. 

The  State  commits  to  continuing  the 
operation  of  the  monitors  in  the  area.  U 
will  also  track  the  maintenance  of  the 
area  by  regularly  updating  the  emissions 
inventory  for  the  area. 

If  the  monitored  air  quality  levels 
exceed  the  N.AAQS.  the  contingency 
plan  will  be  triggered.  In  addition, 
Indiana  is  required  to  submit  a  revision 
to  the  maintenance  plan  eight  years  after 
redesignation  to  attainment  which 
demonstrates  that  the  NAAQS  will  be 
maintained  for  a  second  10  year  period. 

5.  Implementation  of  Al!  Requirements 
of  Section  110  and  Part  D  of  the  Act 

As  indicated  above,  all  requirements 
of  the  Act  applicable  to  this  area  have 
been  met  through  SIP  revision 
submittals.  These  SIP  revisions  have 
been  approved  through  final 
rulemaking. 

rv.  Responses  to  Comments  on  the  July 
8. 1994  Direct  Final  Rulemaking 

Five  sets  of  comments  were  received 
concerning  the  July  8,  1994  direct  final 
rulemaking  on  the  redesignation  of 
VanderbuJTgh  County  to  attainment  of 
the  ozone  standard.  The  summarized 
comments  and  USEPA's  responses  are 
presented  below: 

Comment:  A  commenter  objects  to 
redesignating  Vanderburgh  County  to 
attainment  because  of  Vanderburgh 
County's  lack  of  past  performance  in 
dealing  with  the  area's  ozone  problem. 
In  support  of  this  position,  the 
commenter  submitted  several 
newspap)er  articles  and  an  organization 
publication  noting  the  lack  of  such 
action  on  the  part  of  Vanderburgh 
County/Evansville  officials.  The 
commenter  is  concerned  that 
designating  Vanderburgh  County  to 
attainment  of  the  ozone  NAAQS  will 
only  exacerbate  an  already  existing 
problem. 

Response:  During  the  years  of  1990 
through  1993,  quality  assured  ozone 
monitoring  data  were  collected  at  six 
sites  in  Indiana  and  at  two  sites  in 
Kentucky  within  or  in  the  proximity  of 


the  Evansville  nonattainment  area.  No 
violations  of  the  ozone  standeud  were 
monitored  during  this  period.  Therefore, 
the  area's  ozone  levels  have  shown 
improvement  over  the  1987-1989  ozone 
standard  violation  levels,  which  were 
the  basis  for  the  nonattainment 
designation  for  Vanderburgh  County.  At 
the  time  of  the  redesignation  request, 
sufficient  "clean"  air  quality  data 
existed  to  support  the  redesignation 
request.  Air  quality  data  through  1996 
from  monitors  within  the  Vanderburgh 
County  nonattainment  area  continue  to 
show  attainment  of  the  ozone  standard. 

Vanderburgh  County  is  currently  a 
marginal  ozone  nonattainment  area.  The 
Act  provides  only  minimal  ozone 
precursor  reduction  requirements  (the 
correction  of  deficient  rules  and  1.1  for 
1  offsets  for  major  new  sources)  for  such 
an  area.  Since  emission  control  rules, 
such  as  RACT  for  stationary  sources, 
were  not  previously  required  and  are 
not  currently  required  for  the  Evansville 
area,  leaving  the  nonattainment 
designation  in  place  for  the  area  would 
not  result  in  significant  new  emission 
reduction  requirements  for  this  area. 
Reductions  in  emissions  have  been 
gained  through  vehicle  per  mile 
emission  rate  decreases  through  the 
implementation  of  the  Federal  Motor 
Vehicle  Emission  Control  Program 
{these  emission  rate  decreases  are  offset 
in  part  by  increases  in  vehicle  miles 
traveled).  In  addition,  permanent  source 
closures  have  occurred  in  the  area  as 
noted  in  the  State's  demonstration  of 
maintenance.  The  USEPA  believes  these 
emission  reductions  will  tend  to  result 
in  improved  air  quality. 

Comment:  A  conmaenter  objects  to  the 
redesignation  because  the  commenter 
believes  ozone  levels  in  the  vicinity  of 
the  Evansville  area  are  higher  than  those 
reported  for  Vanderburgh  County.  The 
commenter,  referencing  several 
newspaper  articles,  believes  that  ozone 
levels  are  not  measured  in  the  areas  of 
highest  ozone  concentrations. 

Response:  The  USEPA  has  reviewed 
ozone  data  for  the  Vanderburgh  County 
nonattainment  area,  as  well  as  data  from 
outside  the  nonattainment  area  in 
evaluating  the  redesignation  request. 


The  ozone  concentrations  being     ^ 
reported  to  the  public  in  the  newspaper 
articles  referenced  by  the  commenter 
were  only  from  Vanderburgh  County 
monitors  and  did  not  include  data  from 
adjoining  counties,  outside  of  the 
nonattainment  area.  Ozone  is  also 
monitored  at  three  sites  in  adjoining 
Warrick  County.  It  is  noted  that  higher 
peak  ozone  concentrations  may  be 
found  in  Warrick  County.  The  extent, 
however,  of  the  impact  of  emissions 
from  Vanderburgh  County  on  ozone 
concentrations  in  Warrick  County  is 
unclear. 

Ozone,  at  relatively  high 
concentrations,  and  its  precursors,  most 
notably  VOC  and  NOx,  can  be 
transported  over  considerable  distances 
downwind  of  a  precursor  source  area. 
Maximum  ozone  levels  are  generally 
found  15  to  30  (or  more)  miles 
downwind  of  the  sources  of  ozone 
precursors.  Given  this,  IDEM  considered 
the  1990  through  1993  ozone  data  from 
Vanderburgh  County  and  counties 
surrounding  Vanderburgh  County  in  the 
redesignation  request  submitted  on 
November  4,  1993.  These  data  showed 
no  violation  of  the  ozone  NAAQS  prior 
to  the  1994  ozone  season.  The  USEPA 
considers  the  area  covered  in  IDEM's 
data  analysis  to  be  adequate. 

Comment:  A  commenter  objects  to  the 
redesignation  of  Vanderburgh  County 
for  two  reasons.  The  first  reason  is  the 
low  use  of  Evansville  buses.  The 
commenter  believes  that  improving  the 
quality  of  the  Evansville  bus  service  will 
increase  ridership  and  contribute  to 
improving  air  quality.  The  second 
reason  is  based  on  the  commenter's 
concerns  about  the  chemicals  being 
emitted  by  industries  in  the  Evansville 
area.  The  commenter  is  concerned  that 
some  emissions  are  toxins  and 
carcinogens  and  that  this  problem 
should  be  addressed  before  the  area  is 
redesignated  to  attainment  of  the  ozone 
standard. 

Response:  The  USEPA  agrees  with  the 
commenter  that  improved  bus  service 
and  increased  citizen  usage  of  buses 
would  help  to  reduce  the  emission  of 
ozone  prec^ors.  USEPA  encourages 
improvements  in  bus  service  and  greater 
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usage  to  reduce  pollutant  emissions. 
Such  actions,  however,  cannot  be 
mandated Jjy  the  USEPA.  State  and  local 
agencies  are  generally  free  to  choose  the 
mixtures  of  transportation  control 
measures  used  to  control  pollutant 
emissions.  In  addition,  since  the 
Evansville  area  is  classified  as  marginal 
nonattainment  for  ozone,  the  Act  does 
not  require  such  emission  controls. 

While  the  USEPA  shares  the 
commenter's  concerns  over  chemicals 
emitted  by  industries  (some  of  the  VOC 
which  act  as  ozone  precursors  are 
possible  toxins  and  carcinogens), 
control  of  air  toxins  and  carcinogens  is 
addressed  under  separate  provisions  of 
the  Act  (section  112)  and  is  expected  to 
result  in  a  decline  in  these  emissions  in 
the  future.  The  designation  of  an  area  as 
attainment  or  nonattainment  for  ozone 
is  only  for  the  purpose  of  controlling 
ozone.  For  redesignation  purposes, 
USEPA  evaluates,  among  other  factors, 
whether  the  State  has  met  all  applicable 
requirements  for  the  area  under  Title  I. 
section  110  (State  Implementation 
Plans)  and  part  D  (nonattainment  plan 
provisions  under  section  172(c)). 
USEPA  has  determined  that  the  State 
has  met  these  requirements.  While  the 
control  of  air  toxins  is  the  subject  of 
section  112  of  the  Act.  not  the  SIP 
program,  the  USEPA  encourages  States 
to  take  VOC  and  toxins/carcinogens  into 
account  when  selecting  control 
measures  to  help  assure  maximum 
environmental  benefits  from  emission 
control  measures.  The  USEPA.  however, 
cannot  compel  such  actions  under  the 
Act  for  the  purposes  of  controlling 
ozone  levels. 

Comment:  Commenters  argue  that  the 
redesignation  of  Vanderburgh  County  to 
attainment  is  disapprovable  on  the 
following  bases: 

1.  The  State,  at  the  time  of  the 
redesignation  request  submittal,  had 
failed  to  correct  the  State's  part  D  New 
Source  Review  (NSR)  regulations.  The 
State  has  failed  to  meet  the  Act's 
requirement  that  the  SIP  must  comply 
with  Act  and  be  fully  approved  at  the 
time  the  redesignation  request  is 
submitted; 

2.  The  State  has  failed  to  demonstrate 
that  the  air  quality  improvements  in  the 
Evansville  area  are  due  to  permanent 
and  enforceable  emission  reductions. 
The  commenters  argue  that  a  September 
4. 1992  USEPA  redesignation  policy 
guidance  is  clear  in  requiring  analysis  of 
whether  the  improved  air  quality  has 
resulted  in  part  from  either  unique 
meteorological  conditions  or  temporary 
changes  in  economic  conditions.  Air 
quality  improvements  due  to  these  air 
quality  impacts  are  not  permanent,  and, 
therefore,  are  not  creditable; 


3.  The  State  has  failed  to  fully  predict 
the  impacts  of  future  transportation 
projects  on  growth  in  vehicle  miles 
traveled  and  on  mobile  source 
emissions;  and 

4.  The  USEPA  has  failed  to  consider 
the  impacts  on  downwind  ozone 
transport  caused  by  the  redesignation 
and  the  associated  loss  of  emission 
control  requirements. 

Response:  The  following  presents 
USEPA's  responses  to  each  of  the 
comments  above  in  the  order  given: 

1.  USEPA  believes  that  nonattainment 
areas  can  be  redesignated  to  attainment 
of  the  ozone  standard  notwithstanding 
the  lack  of  a  fully  approved  NSR 
program  meeting  the  requirements  of 
the  Act  and  the  absence  of  such  an  NSR 
program  fit>m  the  contingency  plan. 
USEPA  believes  that  not  requiring  a 
fully  approved  NSR  program  as  a 
prerequisite  tathe  submittal  of  the 
State's  request  for  redesignation  is 
justifiable  as  an  exercise  of  the  USEPA's 
general  authority  to  establish  de 
minimis  exceptions  to  statutory 
requirements.  See  Alabama  Power  Co.  v. 
Costle.  636  F.2d  323,  360-61  (D.C.  Cir. 
1979).  A  memorandum  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation,  dated  October  14, 1994, 
titled  "Part  D  New  Source  Review  (part 
D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment,"  fully  describes  the 
rationale  for  this  view,  and  is  based  on 
the  Agency's  authority  to  establish  de 
minimis  exceptions  to  statutory 
requirements.  Once  the  area  is 
redesignated  to  attainment,  the  PSD 
program,  which  has  been  delegated  to 
Indiana,  will  become  effective 
immediately.  Additionally,  it  is  noted 
that  the  USEPA  has  approved  a  NSR 
revision  to  the  Indiana  SIP  which  meets 
the  requirements  of  part  D  of  the  Act. 
See  59  FR  51108  (October  7,  1994).  This 
NSR  SIP  revision  became  effective  in 
December  1994. 

2.  The  September  4, 1992  USEPA 
policy  guidance  referred  to  by  the 
commenter  states  that  "attainment 
resulting  from  temporary  reduction  in 
emission  rates  (e.g.,  reduced  production 
or  shutdowns  due  to  temporary  adverse 
economic  conditions)  or  imusually 
favorable  meteorology  would  not  qualify 
as  an  air  quality  improvement  due  to 
permanent  and  enforceable  emission 
reductions."  Neither  the  State  nor  the 
USEPA  has  neglected  these  issues  in 
preparing  and  analyzing  Indiana's 
redesignation  request.  Rather,  the 
USEPA  believes  that  the  State  has 
adequately  demonstrated  that  the 
improvement  in  air  quality  was  not  due 
to  temporary  economic  downturn  or 
unusually  favorable  meteorology. 


With  respect  to  the  issue  of  temporary 
emission  reductions  due  to  economic 
downturn,  the  USEPA  noted  in  this 
rulemaking  and  the  July  8, 1994  direct 
final  rulemaking  (59  FR  35048)  that  the 
State  has  shown  that  attaiiunent  of  the 
ozone  standard  is  attributable  to 
permanent  and  enforceable  emission 
reductions.  These  emission  reductions 
have  resulted  from  permanent  source 
closures  and  implementation  of  the 
Federal  Motor  Vehicle  Emission  Control 
Program.  These  emission  reductions  are 
permanent  and  enforceable.  In  the  case 
of  source  closures,  the  source  permits 
associated  with  these  sources  have  been 
terminated  and  will  not  be  reissued. 
Reopening  of  these  sources  would 
involve  subjecting  these  sources  to  new 
source  review  requirements.  It  is 
USEPA's  judgment  that  these  emission 
reductions  have  contributed  to  the  air 
quality  improvement  observed  prior  to 
the  redesignation  request  submittal. 

With  respect  to  the  issue  of  unusual 
meteorology,  the  State  has  compared  the 
average  meteorological  parameters  of 
maximum  daily  temperature,  daily 
mean  wind  speed,  percent  of  possible 
sunshine,  and  relative  humidity  for  the 
periods  of  May  through  August,  1990 
through  1992,  with  the  30-year  (1961- 
1990)  averages  for  these  parameters.  The 
1990-1992  averages  were  found  to  be 
equivalent  to  the  30-year  averages  with 
only  minor  differences.  Based  on  a 
comparison  of  these  average  parameters, 
it  was  concluded  that  the  1990-1992 
period  was  not  atypically  non- 
conducive  to  ozone  formation. 

3.  The  USEPA  conformity  rule  (58  FR 
62218)  requires  the  States  to  conduct 
conformity  analyses  for  both 
nonattainment  areas  and  attainment 
areas  subject  to  maintenance  plans.  The 
State  of  Indiana  is  preparing  its 
conformity  rule  to  comply  with 
USEPA's  conformity  rule.  Therefore, 
any  major  federally  funded  and  State 
funded  projects  in  the  redesignated  area 
would  be  addressed  through  State 
conformity  analyses  and  would  be 
subject  to  the  emissions  budget 
established  by  the  maintenance  plan. 
Minor  changes  in  the  public 
transportation  system  would  not  be 
subject  to  the  conformity  analyses.  The 
State's  predictions  of  future  year 
emissions  did  assume  growth  in  mobile 
source  activity.  Moreover,  the  review 
required  by  the  maintenance  plan  if 
ozone  levels  over  115  ppb  are  monitored 
gives  the  State  the  opportunity  to  adjust 
those  predictions  in  light  of 
transportation  projects  that  were  not 
known  at  the  time  of  submission  of  the 
maintenance  plan. 

4.  As  discussed  above,  in  accord  with 
section  107(d)(lKA).  the  USEPA  is 
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considering  information  regarding  the 
extent  of  the  contribution  of  sources  in 
Vanderburgh  County  to  its  downwind 
environs  and  is  requesting  comment  on 
that  issue  in  this  notice.  The  USEPA 
notes,  however,  that  this  redesignation 
would  not  result  in  an  increase  in 
emissions  from  Vanderburgh  County. 
Existing  emission  controls  will  not  be 
dropped  or  relaxed  as  a  consequence  of 
the  redesignation.  Indeed,  the 
maintenance  demonstration  projects 
stable  or  declining  emissions  from 
Vanderburgh  County  sources  during  the 
10-year  maintenance  period,  which 
means  that  any  emission  reduction 
contribution  from  Vanderburgh  County 
sources  would  not  be  expected  to 
decline  after  redesignation. 
Furthermore,  as  Vanderburgh  County 
itself  is  attaining  the  ozone  NAAQS, 
even  if  it  remained  designated 
nonattainment.  under  section  181(b)(2) 
of  the  Act,  it  would  not  be  "bumped- 
up"  to  a  moderate  classification,  and  no 
new  emission  controls  would  be 
required  to  be  adopted.  Thus,  additional 
emission  controls  would  not  be  required 
as  a  consequence  of  a  disapproval  of  the 
Vanderburgh  County  redesignation.  The 
USEPA  further  notes  that,  if  it 
concludes,  on  the  basis  of  the  OTAG 
modeling  results  or  otherwise,  that 
additional  controls  are  needed  in 
upwind  areas  to  reduce  transported 
emissions  having  effects  on  other  states, 
a  SIP-call  to  require  such  measures 
would  be  based  on  section  110(a)(2)(D) 
of  the  Act  and  could  apply  to  areas 
regardless  of  whether  they  are 
designated  attainment  or  nonattainment 
of  the  ozone  NAAQS.  Therefore,  the 
redesignation  of  Vanderburgh  County  to 
attainment  for  ozone  will  not  preclude 
the  USEPA  from  obtaining  emission 
reductions  if  needed  to  prevent 
excessive  ozone  transport  from  this  area 
to  other  states. 

V.  IDEM  Technical  Support  Document 

Additional  conmients  were  submitted 
by  IDEM  during  the  conunent  period  for 
the  direct  final  rulemaking.  These 
comments  were  primarily  directed  to 
the  unusual  nature  of  the  1994  ozone 
standard  violation  recorded  in  Warrick 
County.  The  validity  of  this  ozone 
standard  violation  and  its  impacts  on 
Indiana's  redesignation  request  are 
discussed  in  the  TSD  for  this  proposed 
rulemaking.  The  State's  comments 
submitted  during  the  public  comment 
period  are  addressed  through  that 
discussion. 


VI.  Public  Comments  Subsequent  to  the 
1994  Ozone  Standard  Violation  in 
Warrick  County,  Indiana 

Subsequent  to  the  1994  ozone 
standard  violation  discussed  above,  a 
number  of  public  comments  were 
received  by  the  USEPA  regarding  the 
redesignation  of  Vanderburgh  County  to 
attainment  of  the  ozone  standard.  These 
comments  can  be  divided  into  two  main 
subgroups.  The  first  subgroup  of 
comments  from  United  States 
Congressmen,  the  State  of  Indiana. 
Evansville  and  Vanderburgh  County 
local  agency  representatives,  and 
business  and  industrial  representatives 
favor  the  redesignation  of  Vanderburgh 
County  to  attainment.  Many  of  these 
commenters  are  concerned  about  the 
possible  economic  impacts  of 
Vanderburgh  County  remaining  a 
nonattainment  area.  These  commenters 
raised  the  following  general  comments 
in  support  of  the  redesignation: 

Comment:  Many  conmienters  support 
IDEM's  analysis  of  the  1994  ozone  data 
and  the  IDEM  conclusion  that  the  Alcoa 
data  may  reflect  a  positive  bias  during 
the  April  22  through  June.  1994  period. 
Response:  IDEM's  review  of  the  1994 
ozone  data  is  discussed  in  detail  above. 
The  USEPA's  conclusions  regarding  this 
analysis  and  the  validity  of  its 
conclusions  are  contained  in  the 
Background  and  Conclusion  section  of 
the  TSD  for  this  rulemaking. 

Comment:  Some  commenters  have 
noted  that  the  Warrick  County  ozone 
standard  violation,  having  occurred 
outside  of  Vanderburgh  County,  should 
not  be  used  to  disapprove  the 
redesignation  of  Vanderburgh  County. 

Response:  The  USEPA  believes  that  a 
thorough  review  of  all  data  is  necessary 
before  taking  final  action  on  the  State's 
request.  Among  other  factors,  the 
Evansville  nonattainment  area  is 
attaining  the  ozone  standard  based  on 
quality  assured  data  from  monitors 
located  within  Vanderburgh  County.  On 
the  other  hand,  even  though  the  Alcoa 
monitor  is  located  outside  the 
Evansville  nonattainment  area,  the 
USEPA  also  considered  the  data  from 
this  monitor  in  reviewing  and 
evaluating  the  State's  request. 

As  explained  above,  on  the  basis  of 
both  section  107(d)(1)  of  the  Act  and 
USEPA's  written  redesignation  policy 
(September  4. 1992  memorandum  titled 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attaiiunent"  from 
John  Calcagni  to  Air  Division  Directors), 
ozone  data  from  all  ozone  monitors  in 
an  area  and  its  downwind  environs  are 
to  be  considered  when  reviewing  a 
redesignation  request.  This  means  that 
ozone  data  from  Warrick  County  and 


other  counties  surrounding 
Vanderburgh  County  must  be 
considered  when  reviewing  tl^ 
redesignation  request  for  Vanderburgh 
County.  Of  course,  these  analyses  must 
also  consider  wind  directions  leading  to 
high  ozone  levels  in  these  outlying 
areas.  The  temporal  and  meteorological 
aspects  of  ozone  formation  typically 
produce  peak  ozone  concentrations  15 
to  30  miles  downwind  (or  farther  for 
large  source  areas)  of  the  ozone 
precursor  source  area.  This  means  that 
peak  ozone  concentrations  can  be 
produced  outside  of  a  single  county 
source/nonattainment  area.  Since 
Warrick  County  is  downwind  of 
Vanderburgh  County  on  some  high 
ozone  days,  the  USEPA  is  technically 
justified  in  considering  ozone  data  from 
this  County  when  evaluating  the 
attainment  status  of  Vanderburgh 
County. 

Comment:  Many  commenters  note 
that  IDEM  has  developed  a  viable 
maintenance  plan  to  deal  with  emission 
increases  above  the  1990  emission  total 
(the  attainment  emissions  level)  and  to 
deal  with  future  violations  of  the  ozone 
standard. 

Response:  USEPA  concurs  with  this 
comment  as  reflected  in  the  April  26, 
1994  TSD  and  believes  that  the  State's 
maintenance  plan  shows  continued 
attainment  of  the  standard  through  the 
year  2006.  (USEPA  has  projected 
continued  attainment  through  2007 
using  source  growth  rates  provided  by 
the  State.  Although  the  State,  in 
compliance  with  USEPA  maintenance 
demonstration  policy,  projects 
continued  attaiimient  through  2006,  the 
timing  of  rulemaking  on  this  issue  led 
the  USEPA  to  consider  projection  of 
emissions  through  2007.)  Permanent 
and  enforceable  controls  such  as  the 
Federal  motor  vehicle  control  program 
are  in  place  and  should  ensiu«  that 
emissions  will  not  exceed  the  level  of 
the  1990  attainment  base  year  during 
the  10-year  maintenance  period. 
Furthermore,  the  maintenance  plan 
contains  contingency  meas\ires  in  the 
event  of  a  violation  of  the  ozone 
NAAQS. 

The  maintenance  plan  has  not 
accounted  for  the  emissions  increases 
resulting  from  traffic  growth  associated 
with  the  operation  of  a  proposed 
floating  casino  in  the  area  or  with  traffic 
that  will  be  drawn  to  the  new  Toyota 
truck  plant  planned  for  Gibson  Coxinty, 
which  adjoins  Vanderburgh  County  to 
the  north.  The  State  and  USEPA 
currently  lack  data  to  assess  the  impacts 
of  these  traffic  impacts.  Consequently, 
the  USEPA  is  proposing  approval  at  this 
time.  The  USEPA  also  notes  that  the 
maintenance  plan  provides  additional 
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protection  against  unanticipated 
emission  increases  as  it  contains  triggers 
for  assessment  of  the  need  for  additional 
emission  controls  if  the  emissions  are 
subsequently  projected  to  increase 
above  the  1990  base  year  emissions 
level.  Through  this  process,  previously 
unanticipated  emission  increases  could 
trigger  the  need  for  additional  emission 
controls.  It  should  also  be  noted  that  if 
the  emission  increases  resulting  from 
the  traffic  growth  of  concern  here  cause 
a  future  violation  of  the  ozone  NAAQS, 
the  maintenance  plan  will  obligate  the- 
State  to  select  additional  emission 
control  measures  to  eliminate  the  air 
quality  problem.  In  addition,  the  State 
will  revise  the  maintenance  plan  within 
eight  years  and  can  include  the 
additional  emissions  resulting  from  the 
traffic  grov\rth  at  that  time. 

Comment:  Commenters  in  favor  of  the 
redesignation  claim  that  Vanderburgh 
County  has  been  singled  out  for 
nonattainment  status  even  though 
emissions  from  Posey  and  Warrick 
Counties,  Indiana  and  Henderson  and 
Daviess  Counties,  Kentucky  may  have 
also  contributed  to  the  ozone  standard 
violation  at  the  Alcoa  site  and  the 
elevated  ozone  levels  at  the  other 
monitoring  sites  in  the  Evansville  area. 

Response:  The  USEPA  does  not 
believe  that  Vanderburgh  County  is 
being  singled  out.  It  was  initially 
designated  as  nonattainment  in  1991  as 
a  consequence  of  an  ozone  standard 
violation  within  its  boundaries,  and  the 
USEPA  is  now  proposing  to  redesignate 
it  to  attainment.  The  USEPA  has 
evaluated  the  available  information 
concerning  the  meteorology  and  the 
sources  of  the  emissions  that  led  to  the 
ozone  standard  violation  in  Warrick 
County,  and  is  requesting  comment  on 
issues  regarding  the  effect  of  the 
contribution  of  Vanderburgh  County 
emissions  to  that  violation.  The 
meteorological  data  indicate  that 
emissions  from  other  areas  may  have 
contributed  to  the  exceedances 
monitored  in  Warrick  County. 

Comment:  Several  commenters  assert 
that  never  before  has  one  single  monitor 
been  used  to  override  the  evidence  of  all 
remaining  monitors  in  a  region.  The 
commenters  believe  the  evidence  in 
favor  of  redesignating  Vanderburgh 
County  to  attainment  is  overwhelming 
and  that  the  USEPA  should  not  base  a 
decision  with  such  economic  impact  on 
questionable  information  when  all  other 
information  points  toward  attainment  of 
the  ozone  standard. 

Response:  When  an  area's  attaiiunent 
status  is  determined,  each  monitor  in 
the  area  is  judged  independently.  Ozone 
is  not  directly  emitted  into  the 
atmosphere,  but  results  from  complex 


photochemical  reactions  involving 
organic  compounds,  oxides  of  nitrogen 
and  solar  radiation.  The  relationships 
between  primary  emissions  and  ozone 
formation  tend  to  produce  large 
separations  spatially  and  temporally 
between  the  major  precursor  emission 
sources  and  the  areas  of  high  ozone 
pollution.  This  suggests  that  the 
meteorological  transport  process  and 
relationships  between  sources  and  sinks 
(reactions  with  airbom  chemicals  or 
reactions  with  surfaces  that  locally 
reduce  ozone  levels)  need  to  be 
considered  in  the  placement  of 
monitoring  stations  and  in  the 
evaluation  of  the  monitoring  data. 

USEPA's  redesignation  policy 
requires  attaiimient  of  the  ozone 
standard  at  all  ozone  monitors  in  an 
area  seeking  redesignation  to 
attainment.  Each  monitor  in  an  area  is 
judged  independently  because  ozone 
formation,  transport,  and  sinks  can  lead 
to  spatial  differences  in  monitoring 
results.  Nonetheless,  monitoring  results 
at  a  given  site  can  represent  the  impact 
of  emissions  from  a  large  upwind  source 
area.  In  addition,  each  monitor 
represents  a  geographic  region  within  a 
community.  Therefore,  USEPA  believes 
it  is  appropriate  and  necessary  for  each 
monitor  in  the  area  to  meet  the  standard 
to  ensure  people  in  these  areas  are  not 
being  exposed  to  levels  above  the 
standard.  Because  of  distribution  of 
sources  within  an  area,  the  nature  of 
ozone  formation  and  the  effects  of 
meteorology,  it  is  not  expected  that  all 
monitors  will  show  equivalent  readings. 
Within  a  nonattainment  area,  if  any  one 
monitor  shows  a  violation  of  the 
standard,  the  area  is  considered  to  be  in 
nonattainment  of  the  standard.  The 
USEPA  has  always  considered  ozone  on 
a  per  monitor  basis,  refusing  to 
redesignate  an  area  to  attainment  if  the 
ozone  standard  is  violated  at  any 
monitoring  site  in  the  nonattainment 
area.  Monitors  outside  of  the 
nonattainment  area  are  evaluated  for 
impacts  from  the  area  under 
consideration.  The  CAA  in  section 
107(d)(l)(A)(i),  as  noted  above,  defines 
nonattainment  as  "any  area  that  does 
not  meet  (or  contributes  to  ambient  air 
quality  in  a  nearby  area  that  does  not 
meet)  the  national  primary  or  secondary 
ambient  air  quality  standard  for  the 
pollutant,  •   *   *". 

The  USEPA  promulgated  federal 
monitoring  regulations  that  established 
minimum  monitor  requirements  and 
criteria  for  uniform  monitor  siting  and 
quality  assurance  procedures  (40  CFR 
part  58).  Only  data  meeting  these  siting 
and  quality  control  requirements  are 
used  in  regulatory  decisions.  The  valid, 
qucdity  assured  violation  of  the  ozone 


standard  recorded  in  Warrick  County 
thus  must  be  considered  by  the  USEPA 
when  considering  the  redesignation  of 
Vanderburgh  County. 

Comment:  Several  commenters 
believe  that  the  Alcoa  monitoring  site, 
as  a  special  purpose/prevention  of 
significant  deterioration  monitor  site, 
has  not  ever  been  part  of  Evansville 's 
ambient  monitoring  system,  and, 
therefore,  data  from  this  site  should  not 
be  considered  when  reviewing  the 
designation  of  Vanderburgh  County. 

Response:  The  IDEM  has  never 
formally  identified  the  monitors 
belonging  in  the  monitoring  network  for 
each  nonattainment  area.  In  IDEM's 
March  15,  1991,  submittal  to  support 
the  State's  proposal  for  the  classification 
and  designation  of  Vanderburgh  County 
as  marginal  nonattainment  for  ozone 
and  to  exclude  surrounding  counties 
fitjm  this  designation,  IDEM  included 
ozone  data  from  the  Alcoa  site  as  part 
of  the  monitoring  system  used  to  judge 
the  attainment  status  of  Vanderburgh 
County  and  to  justify  the  exclusion  of 
Warrick  County  from  the  nonattainment 
area.  The  CAA  requires  nonattainment 
areas  with  moderate  and  above 
classifications  to  include  the  entire 
MSA  to  assure  that  the  entire  source 
area  is  included  in  the  nonattainment 
area.  In  the  case  of  marginal  ozone 
nonattainment  areas,  such  as  the 
Evansville  area,  the  CAA  gives  the 
States  and  USEPA  discretion  in 
determining  the  size  of  the 
nonattainment  area.  In  1991,  the  USEPA 
accepted  IDEM's  recommendation  to 
restrict  the  nonattainment  area  to  only 
Vanderburgh  County. 

The  Alcoa  monitor  has  historically 
been  used  to  make  decisions  about  the 
Evansville  area.  There  is,  however,  no 
"official"  monitoring  system  declared 
by  Indiana  for  the  Evansville  area.  The 
USEPA  has  in  the  past  considered  data 
from  PSD  monitors  when  making 
designation  decisions  as  long  as  the  data 
met  the  quality  assurance  standards  for 
ambient  air  networks.  The  quality    - 
assurance  tests  conducted  on  the  Alcoa 
monitor  were  all  well  within  the 
required  limits.  All  data  in  the  AIRS 
data  system  have  been  quality  assured 
by  the  State  air  agencies  as  having  met 
the  requirements  for  valid  data  to  be 
used  in  the  decision-making  process. . 

Comment:  A  commenter  notes  that, 
on  two  of  the  exceedance  days  at  the 
Alcoa  site,  winds  were  from  the  east 
placing  this  site  upwind  of  the 
Evansville  area  not  downwind  of  it. 

Response:  The  USEPA  agrees  with  the 
commenter.  It  is  apparent  from  the 
meteorological  data  that  emissions  from 
areas  other  than  Vanderburgh  County 
may  have  contributed  to  the  1994  ozone 
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standard  violation  at  the  Alcoa  site. 
Emissions  from  other  areas  also  appear 
to  have  contributed  to  the  ozone 
standard  exceedances  on  the  days  on 
which  the  Alcoa  site  was  downwind  of 
Vanderburgh  County  (the  IDEM  has 
noted  relatively  high  background  ozone 
concentrations  on  these  days),  as  well  as 
on  the  other  two  exceedance  days. 
Comment:  Commenters  note  that 
Evansville  industries  have  spent 
millions  of  dollars  to  reduce  emissions, 
particularly  emissions  of  VOC,  NOx. 
and  chloroflourocarbons  to  improve  air 
quality  and  protect  the  environment. 
They  beheve  the  redesignation  of 
Vanderburgh  County  to  attainment 
would  recognize  this  effort  and 
encourage  further  progress. 

Response:  It  is  acknowledged  that  the 
Evansville  industries  have  implemented 
emission  controls  to  comply  with 
various  requirements  of  the  Clean  Air 
Act.  Some  of  these  controls  probably 
have  contributed  to  lower  VOC 
emissions  (the  controls  mentioned  by 
the  commenter,  however,  were 
implemented  to  reduce 
chlorofluorocarbon  emissions,  which 
are  nonreactive  and  have  little  or  no 
impacts  on  ground  level  ozone 
concentrations).  To  this  extent,  these 
facilities  are  recognized  for  contributing 
to  lower  ozone  concentrations.  Without 
these  controls,  the  ozone  levels  could 
have  been  even  higher  in  1994.  It  should 
be  noted  that  industries  in  Vanderburgh 
County  are  not  required  to  have  VOC 
RACT  emission  controls  because 
Vanderburgh  County  was  attainment 
prior  to  the  enactment  of  the  1990  CAA. 

Comment:  A  commenter,  noting  the 
recent  public  discussions  of  the 
Evansville  redesignation  and  the 
possible  inadequacy  of  the  current 
ozone  standard  to  protect  public  health, 
questions  the  ability  of  the  area  to  attain 
a  tighter  standard.  This  commenter  also 
questions  the  assertions  of  local 
physicians  blaming  ozone  levels  for 
triggering  many  asthma  attacks  during 
the  summer  months.  The  commenter 
believes  the  physicians  should  consider 
the  fact  that  Evansville  area  is  located 
amidst  an  agricultural  area  and  that  the 
resulting  particulates  and  pollen  along 
with  ozone,  heat,  and  humidity  may 
play  a  role  in  these  asthma  attacks  at 
this  time  of  the  year 

Response:  The  standard  against  which 
Evansville's  attainment  is  judged  is  the 
current  0.12  parts  per  million  ozone 
standard.  The  USEPA  is  not  basing  iu 
decision  on  a  possible,  future  tighter 
ozone  standard,  and  the  ability  or 
inability  of  the  Evansville  area  to  attain 
a  tighter  standard  is  not  an  issue  in  this 
proposal. 


With  regard  to  im{>acts  of  other  factors 
in  causing  respiratory  problems,  it  is 
agreed  that  such  factors  may  have 
caused  some  of  the  respiratory  problems 
observed  in  the  area.  It  is  noted  that 
many  health  studies  have  confirmed  the 
negative  health  impacts  that  ozone  has 
on  the  respiratory  system.  These  studies 
were  the  basis  of  the  current  ozone 
standard.  Recent  health  studies  further 
elaborate  on  these  impacts  and  are  the 
subject  of  USEPA's  current  proposal  to 
revise  the  ozone  standard.  See  61  FR 
65716,  December  13, 1996.  The 
connection  between  ozone  and  asthma 
attacks  is  discussed  in  that  proposal  and 
is  not  further  discussed  here. 

Comment:  A  commenter  believes  the 
siting  of  the  Alcoa  monitor  is  incorrect 
since  this  site  may  be  impacted  by 
particulate  emissions  from  the  Alcoa 
plant  and  the  local  coal-fired  power 
plant  and  by  ozone  generated  locally  by 
high  power  lines  carrying  electricity 
from  the  power  plant  and  to  the  Alcoa 
plant. 

Response:  As  noted  in  the  June  5, 
1995  TSD  submitted  by  IDEM,  IDEM  did 
consider  the  factors  mentioned  by  the 
commenter.  These  factors  were  ruled 
out  as  significant  contributors  to  the 
high  ozone  levels  monitored  at  the 
Alcoa  site.  The  USEPA  agrees  with 
IDEM's  analysis. 

Comment:  A  commenter  questions  the 
quality  assurance  of  the  Alcoa  monitor. 
This  commenter  also  wants  to  know 
why,  if  the  Alcoa  monitor  was  part  of 
the  monitoring  system  used  to  evaluate 
Evansville  air  quality,  were  no 
industrial  representatives  or  the  public 
previously  aware  of  its  existence? 
Response:  Review  of  the  quality 
assurance  records  in  AIRS  and  the  June 
5,  1995  IDEM  TSD  show  that  Alcoa  and 
the  State  actively  participated  in  the 
quality  assurance  of  the  Alcoa  monitor. 
Quality  assureince  records  show  that  the 
monitor  was  performing  well  within 
acceptable  quality  assurance  limits 
during  the  period  with  the  1994  ozone 
standard  violation.  This  monitor 
recorded  ozone  concentrations  with 
very  small  error  levels  (small  percentage 
differences  from  calibration  and 
precision  check  ozone  input  levels) 
during  this  period.  In  addition,  the  State 
has  quality  assured  Alcoa's  ozone 
calibrator  unit,  removing  this  as  a 
significant  source  of  ozone 
concentration  errors. 

As  evidenced  in  the  March  15, 1991 
ozone  designation/classification 
submittal,  IDEM  has  been  aware  of  the 
Alcoa  ozone  monitor  for  some  time.  In 
fact,  IDEM  has  supplied  Alcoa  ozone 
data  for  inclusion  in  AIRS  since  1988. 
The  AIRS  data  are  available  to  the 
public. 


Comment:  A  commenter  is  concerned 
that  retaining  the  marginal 
nonattainment  status  for  Vanderburgh 
County  will  ultimately  result  in  its 
being  bumped  up  to  moderate 
nonattaiimient  with  serious  economic 
consequences.  The  commenter  believes 
that  local  environmental  groups  are  not 
aware  of  this  possibility  nor  thoroughly 
understand  the  consequences  of  such  an 

action. 

Response:  The  USEPA  evaluated  the 
attainment  status  of  Vanderburgh 
County  at  the  end  of  1993  as  required 
by  the  CAA.  Monitors  in  Vanderburgh 
Coimty  were  indicating  attainment  of 
the  ozone  standard  in  1993  and 
continue  to  record  attainment  of  the 
ozone  standard.  As  noted  above,  this 
fact  provides  a  basis  for  not  bumping  up 
Vanderburgh  County  to  the 
classification  of  moderate 
nonattainment. 

The  local  environmental  groups  are 
aware  of  the  impacts  of  a  bump-up  of 
the  area  to  moderate  nonattainment.  As 
evidenced  by  the  comments  addressed 
elsewhere  in  this  proposed  rulemaking, 
some  environmental  groups  have 
requested  such  a  bump-up  of  the  area. 
Comment:  A  commenter  asserts  that 
local  environmental  groups  err  in 
believing  that  the  Evansville  ozone 
problem  is  primarily  due  to  industrial 
emissions.  The  environmental  groups 
fail  to  recognize  that  38  percent  of  the 
VOC  emissions  originate  from  mobile 
sources  and  that  19  percent  of  the 
emissions  come  from  area  sources.  With 
the  future  emission  controls  required 
under  other  portions  of  the  Clean  Air 
Act,  such  as  Maximum  Available 
Control  Technology  (MACT)  for  sources 
of  toxic  emissions  and  New  Source 
Performance  Standards  (NSPS),  the 
relative  emissions  contributions  from 
industrial  sources  will  decline.  This 
means  that  control  of  other  sources 
should  be  considered. 

Response:  The  commenter  is  correct 
that  sources  other  than  industrial 
sources  may  also  share  in  contributing 
to  the  1994  ozone  standard  violation.  As 
evidenced  in  IDEM's  1990  base  year 
inventory  for  Vanderburgh  County  (the 
source  of  the  emission  percentages 
expressed  by  the  commenter),  many 
sources  contribute  to  this  problem.  It  is 
reasonable  to  request  that  control  of 
these  emissions  be  considered  along 
with  the  control  of  emissions  from 
industrial  sources. 

Comment:  A  commenter  states  that 
USEPA  should  not  revise  the  ozone 
standard  as  recommended  by  the 
environmental  groups  in  the  Evansville 
area.  The  commenter  believes  that 
tightening  of  the  standard  would  make 
it  very  difficult  for  the  area  to  achieve 
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the  goals  of  the  State's  maintenance 
plan.  The  conunenter  recommends  that 
the  0.12  parts  per  million  ozone 
standard  remain  in  effect. 

Response:  The  revision  of  the  ozone 
standeutl  is  not  an  issue  in  this  action. 
In  this  action.  USEPA  is  solely 
concerned  with  the  attainment  and 
maintenance  of  the  current  ozone 
standard. 

The  second  subgroup  of  comments 
was  submitted  by  environmental  groups 
and  residents  of  the  Evansville 
metropolitan  area.  These  comments 
generally  recommend  disapproval  of  the 
redesignation  of  Vanderburgh  County  to 
attainment  or  criticize  the  USEPA  for 
not  following  appropriate  procedures  in 
rulemaking  and  making  decisions  on 
this  issue.  These  comments  are 
summarized  below: 

Comment:  Commenters  object  to 
USEPA's  October  11,  1995  decision  to 
redesignate  Vanderburgh  County  to 
attainment  based  on  the  following  facts/ 
points: 

a.  The  Alcoa  ozone  standard  violation 
has  been  quality  assured  by  the  State  of 
Indiana  as  being  valid; 

b.  The  Alcoa  monitor  has  been  and 
continues  to  be  part  of  the  Evansville 
area  monitoring  system; 

c.  Redesignating  Vanderburgh  County 
in  light  of  the  1994  ozone  standard 
violation  violates  USEPA's  own 
guidelines; 

d.  No  public  hearing  in  Vanderburgh 
County  was  held  to  address  the  impacts 
of  the  1994  ozone  standard  violation; 
and. 

e.  Negative  health  impacts  from  ozone 
can  occur  at  levels  well  below  the 
current  standard. 

Response:  The  overall  responses  to 
these  comments  are  reflected  in  this 
entire  proposed  rulemaking.  The 
following  responses,  however,  are  made 
to  respond  to  the  commenter's  specific 
points: 

a.  USEPA  and  IDEM  agree  that  the 
data  establishing  the  Alcoa  ozone 
standard  violation  have  been  quality 
assured  and  are  valid.  IDEM,  however, 
believes  that  a  significant  monitor  bias 
can  exist  even  when  the  monitor  is 
producing  quality  assured  results. 
IDEM's  assertion  of  monitor  bias  is 
supported  by  the  daily  maximum  ozone 
concentrations  at  the  Alcoa  site  as 
compared  to  those  for  the  other 
monitors  in  the  area  for  the  April-June, 
1994  period  and  review  of  similar  data 
for  other  periods. 

The  USEPA  has  determined  that  the 
Alcoa  data  are  valid  and  quality 
assured.  The  quality  assurance  data 
demonstrate  that  the  monitor  was 
performing  correctly.  The  source  of  the 
high  ozone  concentrations  measured  at 


the  Alcoa  site  is  unclear.  Source  areas 
outside  of  Vanderburgh  County  appear 
to  be  contributing  to  the  high  ozone 
concentrations  observed  at  the  Alcoa 
site. 

b.  As  noted  above,  the  IDEM  has 
never  formally  identified  the  monitors 
belonging  in  the  monitoring  network  for 
each  nonattainment  area.  In  IDEM's 
March  15, 1991,  submittal  to  support 
the  State's  proposal  for  the  classification 
and  designation  of  Vanderburgh  County 
as  marginal  nonattainment  for  ozone 
and  to  exclude  surrounding  counties 
from  this  designation,  IDEM  included 
ozone  data  bom  the  Alcoa  site  as  part 
of  the  monitoring  system  used  to  judge 
the  attainment  status  of  Vanderburgh 
County  and  to  justify  the  exclusion  of 
Warrick  Coimty  fitim  the  nonattainment 
area. 

As  noted  above,  the  Alcoa  monitor 
has  historically  been  considered  when 
making  decisions  about  the  Evansville 
area.  There  is,  however,  no  "official" 
monitoring  system  declared  by  Indiana 
for  the  Evansville  area.  It  should  be 
noted  that  an  IDEM  monitor  at  the  Alcoa 
site  has  replaced  the  Alcoa  monitor. 

c.  As  explained  earlier  in  this  notice, 
consistent  with  its  existing  guidance, 
the  USEPA  has  evaluated  the  1994 
exceedances  monitored  at  the  Alcoa  site 
and  the  information  available 
concerning  the  sources  of  the  emissions 
resulting  in  those  exceedances.  The 
USEPA  believes  that  this  proposal  is 
consistent  with  USEPA's  existing 
guidance  regarding  redesignations  and 
the  consideration  of  downwind 
monitored  ozone  concentrations.  As 
stated  earlier,  the  USEPA  is  requesting 
comment  on  this  issue. 

d.  The  comment  is  correct.  It  should 
be  noted  that  the  USEPA  is  reopening 
the  comment  period  for  the  rulemaking 
on  this  redesignation  and  allowing  an 
extended  60  day  comment  period. 

e.  On  December  13.  1996.  the  USEPA 
proposed  to  revise  the  current  ozone 
standard  (61  FR  65716).  The  health 
effects  of  ozone  concentrations  below 
the  current  ozone  standard  are  an  issue 
being  addressed  in  that  rulemaking 
proceeding  and  are  beyond  the  scope  of 
this  action,  which  is  limited  to  v/hether 
or  not  the  current  ozone  standard  has 
been  attained  in  Vanderburgh  County. 

Comment:  A  number  of  commenters 
have  requested  the  reopening  of  a  public 
review,  including  public  hearings  and  a 
public  comment  period,  of  the 
redesignation  request.  USEPA's  decision 
on  this  issue,  and  the  implications  of 
the  1994  ozone  standard  violation. 
Some  commenters  have  recommended 
that  this  issue  be  the  subject  of  judicial 
review. 


Response:  The  USEPA  will  reopen  the 
public  comment  period  on  this  issue. 
The  1994  ozone  standard  violation.  June 
5, 1995  IDEM  technical  analysis 
submittal,  and  December  7, 1995  IDEM 
supplemental  data  all  add  significant 
new  information  to  the  data  and 
information  discussed  in  the  July  8, 
1994  USEPA  rulemaking.  On  this  basis 
and  given  the  public  interest  in  this 
issue,  it  is  appropriate  for  the  USEPA  to 
repropose  the  rulemaking  and  to  reopen 
the  public  comment  period  for  this 
rulemaking. 

Comment:  Commenters  question  the 
validity  of  the  maintenance 
demonstration  submitted  with  the 
redesignation  request  and  the  prospects 
for  continued  maintenance  of  the  ozone 
standard.  These  commenters  p>oint  out 
the  initiation  of  river  boat  gambling  in 
Evansville  will  draw  in  excess  of  2 
million  additional  cars  or  vehicle  trips 
to  the  area  per  year.  It  is  assiuned  that 
this  growth  in  vehicle  emissions  was 
not  factored  into  the  State's 
maintenance  plan. 

Response:  The  maintenance  plan 
submitted  by  IDEM  was  complete  and 
approvable  at  the  time  it  was  submitted 
on  November  4,  1993.  A  public  hearing 
on  the  maintenance  plan  was  held  by 
IDEM  on  August  24.  1993,  in  Evansville, 
Indiana.  There  was  one  person  who 
commented  on  the  maintenance  plan 
and  expressed  concerns  about  "&  lack  of 
sanctions  in  the  plan  should  it  not  be 
properly  implemented.  IDEM's  response 
was  that,  if  the  State  fails  to  implement 
the  plan,  the  USEPA  may  impose 
sanctions  allowed  under  the  CAA,  such 
as  withholding  federal  highway  funds. 
The  maintenance  plan  does  take  into 
account  a  measure  of  growth  in  mobile 
source  emissions.  To  the  extent  that  the 
maintenance  plan  does  not  include 
traffic  growth  due  to  the  casino  river 
boat  and  to  the  new  Toyota  truck  plant 
in  Gibson  County,  it  may  need  to  be 
reviewed  when  data  on  the  traffic 
growths  become  available  to  determine 
the  effect  of  these  developments  on  the 
maintenance  plan  predictions.  As  noted 
elsewhere  in  this  proposed  action,  this 
will  be  the  case  if  the  emission  increases 
cause  the  Vanderburgh  County  VOC  or 
NOx  emissions  to  increase  above 
attainment  year  base  levels.  Also,  the 
transportation  conformity  process 
should  prevent  growth  in  mobile  source 
amissions  bom  exceeding  the  "budget" 
in  an  approved  maintenance  plan. 
The  maintenance  plan  also  nas  a 
margin  of  safety  to  allow  for  future 
growth  in  mobile  sources  as  well  as 
other  sources.  The  Evansville 
maintenance  plan  has  an  extra  9  tons 
per  day  of  VOC  safety  margin  in  2006 
and  in  2007,  and  1  ton  per  day  NOx 
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safety  margin  in  2006  and  in  2007.  It 
should  also  be  noted  that  the 
maintenance  plan  does  contain  a  trigger 
requiring  extra  analyses  based  on  VOC 
emissions  exceeding  the  1990  base  year 
level.  In  addition,  the  requirements  for 
additional  emission  controls  would  be 
triggered  should  the  increased  VOC 
emissions  cause  a  future  violation  of  the 
ozone  NAAQS.  hi  the  event  of  a  future 
ozone  standard  violation,  contingency 
measures  would  be  invoked  to  correct 
the  violation  and  bring  the  area  back 
into  attaiiunent. 

Comment:  One  commenter  stated  that 
preparation  of  the  USEPA  TSD  after  the 
October  11,  1995  USEPA  decision  to 
redesignate  Vanderburgh  County  is,  at 
best,  superfluous,  and.  at  worse,  a  direct 
disregard  of  the  rules  and  laws  under 
which  USEPA  is  supposed  to  operate. 

Response:  The  October  11, 1995,  letter 
referred  to  by  the  commenter  did  not 
serve  to  redesignate  Vanderburgh 
County:  this  can  only  be  done  through 
a  rulemaking  action  such  as  this,  with 
opportunity  for  public  comment.  It 
should  also  be  recognized  that  the 
October  11. 1995  letter  was  not 
developed  without  considerable  review 
of  the  available  data  by  IDEM  (as 
evidenced  by  IDEM's  June  5. 1995 
technical  support  document)  and 
USEPA  (USEPA  had  already  given 
considerable  thought  to  this  issue  in 
preparing  to  respond  to  comments  on 
the  July  8, 1994  direct  final  rulemaking). 
Many  hours  were  spent  before  October 
11,  1995,  by  both  agencies  reviewing  the 
data  and  drawing  initial  conclusions 
regarding  the  merits  of  the  1994  ozone 
standard  violation  at  the  Alcoa  site  as 
well  as  other  issues  raised  by  the  public. 
It  should  also  be  recognized  that  the 
USEPA  believed  it  was  appropriate  to 
move  ahead  with  rulemaking  to 
redesignate  Vanderburgh  Coimty  to 
attainment  despite  the  violation  of  the 
ozone  standard  at  the  Alcoa  site  in 
Warrick  County.  As  noted  in  the 
October  11. 1995  letter,  this  decision 
was  based  in  part  on  a  commitment  by 
the  IDEM  to  implement  its  maintenance 
plan.  USEPA  is  relying  on  this 
commitment  to  implement  one  or  more 
measures  contained  in  'the  maintenance 
plan  and  others  that  are  as  needed  to 
address  any  ozone  air  quality  problem 
in  the  Evansville  MSA.  Finally,  as  noted 
elsewhere  in  this  proposed  rulemaking, 
the  USEPA  is  taking  public  comments 
for  another  60  days  from  the  date  of  this 
proposed  action  before  making  a  final 
decision  on  redesignation  request. 
Submitted  comments  will  be  addressed 
in  a  future  final  rulemaking  action. 
Obviously,  the  October  11,  1995  letter 
does  not  represent  a  final  conclusion  on 
this  issue. 


Comment:  Some  commenters 
recommend,  based  on  1994  and  1995 
data,  that  Vanderburgh  County  remain 
designated  as  nonattainment  for  the 
ozone  standard  and  bumped  up  to  a 
classification  of  moderate. 

Response:  When  the  USEPA 
evaluated  marginal  areas  for  attainment 
status  at  the  end  of  1993,  Vanderburgh 
County  and  surrounding  areas  were 
demonstrating  attainment  of  the  ozone 
standard.  The  1994  and  1995  data  for 
monitors  in  Vanderburgh  County 
continue  to  show  attainment  of  the 
standard.  Consequently,  bump  up  of 
Vanderburgh  County  to  a  classification 
of  moderate  is  not  justified. 

Conunent:  A  commenter  notes  that 
the  Alcoa  monitor  recorded  14  hours  of 
ozone  standard  exceedances  in  1994 
and  that  additional  exceedances  of  the 
standard  were  recorded  in  Boonville  in 

1995. 

Response:  USEPAs  TSD  for  this 
proposed  rulemaking  thoroughly 
discusses  the  ozone  standard 
exceedances  at  the  Alcoa  monitor.  With 
regard  to  the  1995  ozone  standard 
exceedance  at  the  Boonville  site,  it  must 
be  noted  that  this  site  has  not  recorded 
a  violation  of  the  ozone  standard  given 
the  small  number  of  exceedances 
recorded  at  this  site  in  the  last  three 
years  of  data  collection;  the  site  has 
recorded  less  than  one  ozone  standard 
exceedance  per  year  during  the  last 
three  years. 

Comment:  A  commenter  objects  to  the 
fact  that  IDEM's  June  5. 1995  TSD  was 
never  subjected  to  a  public  review  or  a 
public  hearing.  IDEM's  TSD  is  viewed 
as  being  seriously  flawed  as  to  its 
application  of  science.  IDEM's 
conclusions  in  the  TSD  conflict  with  the 
conclusion  (in  the  June  5,  1995  TSD  and 
elsewhere)  that  the  Alcoa  data  are 
quality  assured.  The  commenter  finds 
IDEM's  conclusion  of  "unexplained 
monitor  bias"  to  be  scientifically 
unfounded. 

Response:  As  noted  above  and  below. 
USEPA  agrees  that  the  June  5. 1995 
IDEM  technical  analysis  and  other 
related  data  should  be  subjected  to 
public  review.  This  is  part  of  the  basis 
for  USEPA  reproposing  rulemaking  on 
this  action  and  reopening  the  public 
comment  period  on  this  issue. 

Comment:  A  commenter  notes  that 
USEPA's  monitoring  staff  have 
indicated  through  internal  USEPA 
:nemoranda  that,  as  indicated  by  AIRS 
data,  if  there  was  monitor  bifis.  it  is 
more  important  to  note  that  significant 
negative  monitor  biases  are  indicated  for 
the  Boonville.  Tecumseh  High  School, 
and  Scott  School  monitors  during  the 
April  20  through  June,  1994  period.  The 
commenter  interprets  USEPA 


memoranda  as  indicating  that  these 
monitors  may  have  been  subject  to  - 11 
percent  biases.  The  commenters  note 
that  this  level  of  bias  was  sufficient  to 
explain  the  concentration  differences 
between  the  Alcoa  monitored  ozone 
concentrations  and  the  ozone 
concentrations  monitored  at  the  other 
"downwind"  monitoring  sites.  In 
addition,  the  commenter  notes  that 
increasing  ozone  levels  by  11  percent  at 
the  negatively  biased  monitors  would 
add  2  days  of  ozone  standard 
exceedance  to  the  Boonville  site  (three 
exceedances  in  two  years  considering 
the  0.131  parts  per  million  exceedance 
in  1995  at  this  site)  and  1  day  of  ozone 
standard  exceedance  to  the  Tecumseh 
High  School  site. 

Response:  The  August  18.  1995 
USEPA  memorandimi  referred  to  by  the 
commenter  presents  the  annual 
precision  upper  and  lower  95  percent 
confidence  limits  for  the  four  sites 
operated  by  Indiana  in  the  Evansville 
area.  These  data  present  ranges  of 
precision  data,  but  by  no  means  imply 
that  the  monitors  were  operating  with 
specific  biases  during  the  May  through 
June,  1994  episodes.  Although  the  data 
imply,  for  example,  that  the  Boonville 
monitor  tested  lower  than  the  actual  test 
concentration,  the  data  do  not  imply 
that  the  Boonville  monitor  operated  at  a 
- 11  percent  bias.  The  precision 
estimates  for  the  Boonville  monitor 
implied  only  a  - 1.2  to  -  3.6  percent 
difference  between  the  actual 
concentration  and  the  monitored 
concentration.  The  small  size  of  the 
precision  and  audit  data  set  led  to  the 
relatively  large  negative  precision 
estimate  at  the  lower  end  of  the  95 
percent  confidence  limit.  The  precision 
data  do  not  indicate  that  the  differences 
in  ozone  concentrations  between  the 
Alcoa  and  Boonville  monitors  during 
the  April  22  through  June.  1994  period 
can  be  simply  or  entirely  explained  on 
the  basis  of  differences  in  quality 
assurance  for  the  two  monitors. 

It  should  also  be  noted  that  the  use  of 
the  precision  data  in  a  maimer  as  used 
by  the  conamenter  to  draw  conclusions 
regarding  derived  non-biased  ozone 
concentrations  is  technically 
unacceptable.  If  the  ozone  monitors 
meet  quality  assurance  limits,  as  all 
monitoring  data  included  in  AIRS  have, 
it  is  inappropriate  to  modify  the  ozone 
concentrations  based  on  precision  data. 

Comment:  Commenters  note  that 
Vanderburgh  County  has  been 
designated  as  nonattaiiunent  for  ozone 
for  a  number  of  years  and  that  the 
USEPA,  State,  and  local  agencies  have 
done  little  or  nothing  to  correct  this 
problem.  One  commenter  believes  that 
the  State's  and  local  agency's  attempts 
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to  deal  with  the  ozone  problems  through 
an  Ozone  Action  Days  program  are 
inconsequential.  Therefore,  the 
commenters  believe  that  the  area  does 
not  deserve  a  redesignation  to 
attainment  of  the  ozone  standard  and 
that  a  redesignation  to  attainment  will 
assure  that  no  effective  actions  are 
taken. 

Response:  Initially,  it  should  be  noted 
that  although  Vanderburgh  Coimty  has 
been  designated  as  nonattainment,  it  has 
in  fact  been  attaining  the  ozone  standard 
since  1990  because  no  monitors  in 
Vanderburgh  County  have  recorded  a 
violation  of  the  ozone  standard  during 
that  time  period.  Furthermore,  it  is 
incorrect  to  conclude  that  no  emission 
reductions  have  been  implemented  in 
the  Evansville  area.  Through  the  Federal 
Motor  Vehicle  Emission  Control 
Program,  the  USEPA  has  brought  about 
reductions  in  vehicle  per  mile  emission 
rates.  The  Vanderburgh  County 
maintenance  plan  estimates  a  14% 
reduction  in  VOCs  during  the  1990  to 
2006  time  period  because  of  cleaner    • 
automobiles.  The  maintenance  plan  in 
conjunction  with  other  Act 
requirements,  such  as  conformity, 
should  prevent  these  reductions  from 
being  negated  by  increases  in  vehicle 
miles  of  travel  and  other  emission 
increases.  The  State  has  adopted  the 
general  and  transportation  conformity 
rules,  and  submitted  these  rules  to  the 
USEPA  on  January  23,  1997.  In 
addition,  the  State  has  terminated 
certain  source  permits  subsequent  to 
source  closures  to  gain  permanent 
emission  reductions.  All  of  these  actions 
have  reduced  emissions  in  a  permanent 
maimer. 

It  should  be  noted  that  Vanderburgh 
County  is  classified  as  a  marginal  ozone 
nonattainment  area.  Under  the  Clean 
'  Air  Act,  such  an  area  is  required  to  do 
little  in  the  way  of  additional  emission 
reductions  beyond  the  impacts  of  the 
national  programs,  such  as  the  Federal 
Motor  Vehicle  Emissions  Control 
Program.  In  terms  of  emission 
reductions,  the  State  has  complied  with 
the  Clean  Air  Act  redesignation 
requirements.  It  should  also  be  noted 
that,  as  discussed  earlier.  VOC  RACT 
emission  controls  on  stationary  sources 
are  not  required  in  Vanderburgh 
County. 

Comment:  A  commenter  notes  that 
IDEM  has  correcUy  asserted  that  the 
Evansville  ozone  problem  is  regional  in 
nature  and  that  the  problem  should  be 
dealt  with  on  a  regional  basis.  It  is  noted 
that,  besides  the  regional  nature  of  VOC 
emissions,  the  Evansville  area  is 
impacted  by  NOx  emissions  from 
significant  sources  in  a  much  larger 
area.  In  addition,  the  commenter 


believes  that  mobile  source  emissions 
must  be  dealt  with  over  a  larger 
geographical  area  (the  commenter, 
nonetheless,  believes  that  Vanderburgh 
County  should  remain  designated  as 
nonattainment  for  ozone). 

Response:  The  USEPA  agrees -with 
many  of  these  comments.  The  ozone 
data,  both  the  Alcoa  monitor  ozone 
standard  exceedances  and  the  elevated 
ozone  levels  at  other  monitors,  under 
various  meteorological  conditions  imply 
that  the  high  ozone  levels  in  the 
Evansville  area  may  originate  from  an 
area  significantly  larger  than  just 
Vanderburgh  County.  The  State  is 
encouraged  to  consider  emission 
controls  frt>m  a  larger  area  to  help 
maintain  the  ozone  standard  and  to 
lower  peak  ozone  levels  if  necessary  to 
eliminate  a  futiire  ozone  standard 
violation. 

The  USEPA  also  agrees  that  NO, 
emissions  and  motor  vehicle  emissions 
contribute  to  the  elevated  ozone 
concentrations.  Control  of  these 
emissions  will  help  maintain  the  ozone 
standard. 

Comment:  A  commenter.  noting  that 
no  ozone  standard  violations  have  been 
recenUy  recorded  in  Vanderburgh 
County,  recommends  that  the 
nonattainment  designation  of 
Vanderburgh  County  be  retained  to 
protect  the  air  quality  in  the  lower  Ohio 
Valley  area.  This  commeiUer  believes 
that,  at  minimum,  the  USEPA  shoidd 
redesignate  Warrick  County  to 
nonattainment  of  the  ozone  standard 
even  if  the  USEPA  is  "forced"  to 
redesignate  Vanderburgh  County  to 
attainment. 

Response:  It  is  correct  that  no  ozone 
standard  violations  have  been  recorded 
in  Vanderburgh  County  during  the  most 
recent  three  years  (1994-1996).  thus 
demonstrating  that  Vanderburgh  County 
is  attaining  the  ozone  standard. 
Furthermore,  for  the  reasons  explained 
above  regarding  the  uncertainties 
connected  with  the  determination  of  the 
extent  of  Vanderburgh  County's 
contribution  to  the  ozone  concentrations 
monitored  in  Warrick  County,  the 
USEPA  believes  it  is  appropriate  to 
propose  approval  of  the  Vanderburgh 
County  redesignation  request  at  this 
time. 

With  respect  to  the  status  of  Warrick 
County  itself,  USEPA  notes  that  it  has 
several  options  available  to  it  in  deahng 
with  a  violation  in  an  attainment  area. 
USEPA  may:  choose  to  redesignate  the 
area  to  nonattainment;  issue  a  SIP  call; 
take  enforcement  action  if  the  violation 
appears  to  be  caused  by  compliance 
failures;  or  encourage  the  State  to 
require  more  controls  in  the  area 
(without  an  official  SIP  call). 


Currentiy.  there  is  a  stakeholders 
process  imderway  to  determine  what 
controls  are  needed  to  address  the 
Warrick  County  violation.  The  USEPA 
believes  it  is  appropriate  to  give  the 
stakeholders  group  (composed  of 
representatives  trom  the  State,  local 
officials,  local  industry,  environmental 
groups,  academia.  and  private  citizens) 
an  opportunity  to  solve  the  local  air 
quality  problems.  If  this  process  fails, 
USEPA  can  then  use  its  authority,  e.g., 
to  issue  a  SIP  call  to  the  area  or 
redesignate  the  area  to  nonattainment 
The  USEPA  also  notes  that  it  expects  to 
be  taking  steps  in  1997  to  require 
reductions  in  regional  emissions  as  a 
response  to  the  OTAG  conclusions  that 
will  reduce  ozone  transport  into  the 
Evansville  area.  This  may  help  to 
correct  the  Warrick  County  air  quality 
violation. 

Comment:  A  commenter  believes  that 
it  is  USEPA's  policy  to  consider  all 
ozone  monitors  in  an  area  to  determine 
the  attainment  status  of  the  area. 
Therefore,  the  commenter  believes 
USEPA  must  consider  the  data  from  the 
Alcoa  site  in  reviewing  the  attainment 
status  of  Vanderburgh  County  and 
surrounding  counties. 

Response:  The  USEPA  agrees  vdth 
this  comment.  See  the  response  to 
comments  above. 

Comment:  Several  physicians  object 
to  the  redesignation  of  Vanderbur;^ 
County  based  on  concerns  over  chronic 
effects  produced  by  ozone  during  the 
peak  ozone  periods  and  observations  of 
increased  pulmonary  hospital 
admissions  during  these  periods.  These 
physicians  urge  the  USEPA  to  not 
ignore  the  high  ozone  levels  at  the  Alcoa 
monitoring  site. 

Response:  The  USEPA  beUeves  that,  if 
Vanderburgh  County  satisfies  the 
statutory  criteria  for  redesignation, 
including  attainment  of  the  current 
standard,  it  should  be  redesignated  to 
attainment.  In  proposing  this 
redesignation,  the  USEPA  has  not 
ignored  the  high  ozone  levels  at  the 
Alcoa  monitoring  site  but  has  carefully 
analyzed  those  monitored 
concentrations  and  attempted  to 
determine  the  sources  of  the  ozone 
precursors  that  resulted  in  those 
monitored  readings.  This  action  is 
premised  on  the  0.12  ppm  one-hour 
standard,  which  is  the  standard  now  in 
effect  and  which  was  established  in 
accordance  with  sections  108  and  109  of 
the  Act  to  protect  public  health.  The 
USEPA,  however,  has  recentiy  proposed 
revising  the  current  ozone  standard  (61 
FR  65716).  That  rulemaking  is  the 
appropriate  forum  for  the  submission  of 
comments  regarding  the  health 
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protections  afforded  by  the  ozone 
standard. 

Comment:  A  group  of  physicians  and 
college  professors  have  evaluated  the 
Alcoa  1994  ozone  data  and  have 
determined  that  the  data  are  valid  for 
purposes  of  evaluating  the  area's 
attainment  status.  They  believe  that  the 
May  23.  June  20.  and  Jvme  21.  1994  data 
confinm  that  Vanderburgh  County 
emissions  have  contributed  to  an  ozone 
standard  violation  and  that 
Vanderburgh  County  should  retain  its 
ozone  nonattainment  status. 

Response:  As  noted  in  this  notice,  the 
USEPA  considers  the  data  from  the 
Alcoa  site  to  be  valid  and  relevant  to  the 
redesignation  review.  The  good 
performance  of  the  Alcoa  monitor  in 
quality  assurance  tests  support  the 
validity  of  the  Alcoa  ozone  standard 
exceedances.  However,  the  USEPA  has 
also  considered  the  meteorological 
patterns  during  this  time  period.  As 
discussed  above,  the  USEPA  is 
requesting  comment  on  the  issues 
related  to  the  potential  contribution  of 
emissions  from  Vanderburgh  County  to 
the  violation  in  neighboring  Warrick 
County  in  light  of  the  data  and 
information  in  the  Docket. 

The  USEPA  encourages  the  State  of 
Indiana  to  implement  emission  controls 
over  an  area  larger  than  Vanderburgh 
County,  and  to  follow  through  on  its 
commitment  to  implement  its 
maintenance  plan  contingency  measures 
and  to  work  with  the  local  Evansville 
community  and  surrounding  areas  to 
adopt  emission  control  programs  and 
regulations,  and  submit  these 
regulations  as  part  of  a  State 
implementation  plan  revision. 

Comment:  Commenters  believe  that 
the  Alcoa  monitor  is  located  in  an  area 
where  one  may  expect  ozone  levels 
resulting  from  Evansville  area  emissions 
to  maximize.  They  believe  the  USEPA 
intends  to  ignore  the  Alcoa  data  and  this 
fact  of  typical  ozone  formation,  thus 
violating  USEPA  procedures. 

Response:  The  USEPA  agrees  with  the 
commenters  that  the  Alcoa  monitor  is  in 
a  location  where  relatively  high  ozone 
levels  may  be  expected.  Since  this 
monitor  is  approximately  15  miles  from 
Evansville.  this  site  is  a  good  choice  for 
a  peak  downwind  ozone  site  for  the 
Evansville  area.  As  should  be  evident 
from  today's  notice.  USEPA  has  no 
intention  of  ignoring  the  Alcoa  data. 
The  validity  of  these  data  and  their 
implications  in  this  matter  have  been 
given  very  serious  consideration.  Even' 
though  the  Alcoa  monitor  is  located 
outside  the  Evansville  nonattainment 
area,  the  USEPA  did  consider  the  data 
from  this  monitor  in  reviewing  and 
evaluating  the  State's  request. 


Comment:  A  commenter  notes  that  he 
has  seen  recent  indications  of  degraded 
air  quality  at  sporting  events  attended 
by  his  child.  During  softball  games  on 
warm  days,  he  has  observed  an 
increased  incident  of  itchy,  irritated 
eyes,  and  breathing  difficulties,  such  as 
coughing  and  breathlessness.  A 
particular  incident,  in  which  a  player 
had  to  leave  the  field  due  to  breathing 
difficulties,  was  not  preceded  by 
strenuous  activity  and  resulted  in  the 
child  being  taken  to  a  local  hospital  for 
observation.  The  child's  breathing 
difficulties  could  not  be  attributed  to 
any  preexisting  condition  and  her 
condition  improved  after  she  was 
removed  from  contact  with  the  outside 
air.  For  the  future  of  the  children  in  the 
area,  the  commenter  believes 
Vanderburgh  County  should  remain 
marginal  nonattainment  for  ozone. 

Response:  The  USEPA  acknowledges 
the  commenter's  observations  of 
possible  negative  health  effects  from  air 
pollution.  Unfortunately,  the 
commenter  has  not  equated  these 
observations  with  the  peak  ozone 
concentrations  on  the  days  when  these 
health  effects  were  observed.  It  is  not 
clear  that  they  were  observed  in  an  area 
and  at  a  time  with  high  ozone 
concentrations. 

Comment:  Several  citizeiw  have 
expressed  concern  that  the  USEPA  has 
simply  given  in  to  political  pressure  to 
redesignate  Vanderburgh  County  to 
attainment  to  support  futiire  industrial 
growth.  Several  of  these  citizens  have 
children  who  suffer  from  allergies  and 
respiratory  problems.  Other  citizens  are 
concerned  about  a  high  number  of 
cancer-related  deaths  and  the  dying  of 
trees. 

Response:  The  USEPA  recognizes  that 
there  may  be  illness  associated  with 
exposure  to  high  levels  of  ozone.  The 
current  ozone  standard  (0.12  ppm)  is  a 
health-based  standard  which  the 
Agency  has  proposed  to  revise,  as  noted 
above.  Concerns  over  public  health  have 
been  heard;  the  State  and  the  local 
community  are  committed  to  adopting 
additional  controls  in  Evansville  and 
the  surrounding  areas  above  and  beyond 
those  already  being  implemented  in 
order  to  further  reduce  emissions. 

The  USEPA  has  seriously  considered 
the  data  in  this  issue.  The  USEPA.  while 
weighing  the  various  issues  in  this  case, 
is  very  concerned  about  the  impacts  of 
its  decisions  on  public  health,  as  well  as 
establishing  the  proper  source-receptor 
relations  to  assess  accountability  for 
measured  air  quality  levels. 

Comment:  Several  commenters  have 
expressed  an  interest  in  the  placement 
of  ozone  monitors  in  Posey  County  or. 
more  specifically,  in  Mt.  Vernon. 


Response:  In  the  present  rulemaking, 
USEPA  must  base  its  decision  on  the 
monitoring  data  available.  Additionally, 
USEPA  notes  that  IDEM  has  indicated  a 
willingness  to  expand  its  ozone 
monitoring  network  to  include  Posey 
County. 

VII.  Proposed  Action 

The  USEPA  proposes  to  approve  the 
redesignation  of  Evansville 
(Vanderburgh  County)  to  attainment  for 
ozone  and  to  approve  the  maintenance 
plan  for  the  area. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  redesignation.  Each  request 
shall  be  considered  separately  in  light  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Vm.  Interim  Implementation  Policy 
(DP)  Impact 

On  December  13. 1996.  USEPA 
published  proposed  revisions  to  the 
ozone  and  particulate  matter  NAAQS 
(61  FR  65716  and  61  PR  65638).  Also  on 
December  13, 1996,  USEPA  published 
its  proposed  policy  (61  FR  65752) 
regarding  the  interim  implementation 
requirements  for  ozone  and  particulate 
matter  during  the  time  period  following 
any  promulgation  of  a  revised  ozone  or 
particulate  matter  NAAQS.  This  IIP 
includes  proposed  policy  regarding 
ozone  redesignation  actions  submitted 
to  and  approved  by  the  USEPA  prior  to 
the  promulgation  of  a  new  ozone 
standard,  as  well  as  those  submitted 
prior  to  and  approved  by  the  USEPA 
after  the  promulgation  of  a  new  ozone 
standard. 

Complete  redesignation  requests 
submitted  and  approved  by  EPA  prior  to 
the  promulgation  date  of  the  revised 
ozone  standard  will  be  allowed  to  stand 
based  on  the  maintenance  plan's  ability 
to  demonstrate  attainment  of  the  current 
one-hour  standard  and  compliance  with 
existing  redesignation  criteria.  Any 
redesignation  requests  submitted  prior 
to  promulgation  of  the  revised  ozone 
standard,  but  which  are  not  approved  by 
the  USEPA  prior  to  that  promulgation 
date,  must  also  include  a  maintenance 
plan  which  demonstrates  attainment  of 
both  the  current  one-hour  standard  and 
the  revised  ozone  standard  to  receive 
final  approval  by  the  USEPA  of 
redesignation  to  attainment. 

As  discussed  above,  the  USEPA 
proposes  to  approve  the  Evansville 
redesignation  request  as  demonstrating 
attainment  under  the  current  one-hour 
ozone  standard.  If  the  USEPA  does  not 
take  final  action  prior  to  the 


promulgation  of  the  revised  ozone 
standard  and  the  request  is  otherwise 
approvable,  the  USEPA  wrill  work  with 
the  IDEM  to  as  quickly  as  possible  to 
supplement  the  maintenance  plan  to 
demonstrate  attainment  and 
maintenance  of  the  revised  ozone 
standard. 

IX.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  D. 
Nichols.  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  the  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

Redesignation  of  an  area  to  attaiiunent 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  the  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
govenunents  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  the  USEPA  must 
select  the  most  cost-effiective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  USEPA  to 


establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significandy  or  uniquely 
impacted  by  the  rule. 

The  USEPA  has  determined  that  the 
approval  action  proposed  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
govenunents  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  govenunents,  or  to 
the  private  sector,  result  from  this 
action. 

Dated:  March  5. 1997. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
[FR  Doc.  97-6510  Filed  3-13-97;  8:45  am) 

BILUNG  CODE  66aO-S(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-88;  RM-9031] 

Radio  Broadcasting  Services; 
Centennial,  WY 

AGENCY:  Federal  Communications 
Commission. 

ACTKM:  Proposed  rule. 

SliMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Red 
Rock  Broadcasting  proposing  the 
allotment  of  Cbaimel  224A  at 
Centennial.  Wyoming,  as  the 
community's  first  local  aiuBl 
transmission  service.  Chaimel  224A  can 
be  allotted  to  Centeiuiial  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  11.9  kilometers  (7.4 
miles)  east  to  avoid  a  short-spacing  to 
the  licensed  site  of  Station  KIQZ{FM). 
Channel  224A.  Rawlins.  Wyoming.  The 
coordinates  for  Chaimel  224A  at 
Centennial  are  North  Latitude  41-19-03 
and  West  Longitude  105-59-55. 
DATES:  Comments  must  be  filed  on  or 
before  April  28, 1997,  and  reply 
comments  on  or  before  May  13, 1997. 
ADDRESSES:  Federal  Communications 
Conunission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Pamela  C.  Cooper.  Roberts  & 
Eckard,  P.C.  1150  Connecticut  Ave.. 
NW.,  Suite  1100,  Washington  DC  20036 
(Counsel  for  Petitioner). 


FOR  FURTHER  irffK>RMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
ftoposed  Rule  Making,  MM  Docket  No. 
97-88,  adopted  February  26,  1997,  and 
released  March  7, 1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  bom  the  Conunission 's 
copy  contractor.  International 
Transcription  Service.  Inc..  (202)  857- 
3800.  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Com m » n ications  Conunission. 
John  A.  KarouMM, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

[FR  Doc.  97-6430  Filed  3-13-97:45  am] 
BILUNG  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Dodwt  No.  9»-127;  RM-8805] 

Radio  Broadcasting  Services;  Kula.  HI 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  document  Hi«migie««  a 
petition  filed  by  Sonia  A.  Humphrey 
seeking  the  allotment  of  FM  Channel 
244A  to  Kula,  Hawaii,  based  upon  the 
lack  of  interest  by  the  petitioner  or  any 
other  interested  party  to  provide 
information,  as  requested  in  the  Notice 
of  Proposed  Rule  Making  to  establish 
that  Kula  constitutes  a  bona  fide 
"community",  as  that  term  is  defined 
for  purposes  of  Section  307(b)  of  the 
Communications  Act,  as  amended  by 
the  Telecommunications  Act  of  1996, 
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for  allotment  objectives.  See  FR  31083, 
June  19. 1996.  With  this  action,  the 
proceeding  is  terminated. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEIflEMTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  MM  Docket  No.  96-127. 
adopted  February  26.  1997.  and  released 
March  7,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  bic.  2100  M  Street.  NW..  Suite 
140.  Washington,  DC  20037.  (202)  857- 
3800. 
List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
lohii  A.  KarouMM, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  97-6426  Filed  3-13-97;  8:45  ami 
BiujNQ  COM  ana-oi-F 


47  CFR  Part  73 

[MM  Docket  No.  97-89.  R»»-9029] 

Radio  Broadcasting  Services; 
Manistique,  Ml 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Indian 
River  Broadcasting  Company  proposing 
the  allotment  of  Channel  260A  to 
Manistique.  Michigan,  as  that 
community's  first  local  FM  broadcast 
service.  The  coordinates  for  Chaxmel 
260A  are  4&-57-24  and  86-14-48. 
Canadian  concurrence  will  be  requested 
for  the  allotment  of  Channel  260A  at 
Manistique. 

DATES:  Comments  must  be  filed  on  or 
before  April  28.  1997.  and  reply 
comments  on  or  before  May  13. 1997. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 


FCC.  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford.  1150  Connecticut  Avenue. 
NW.  Suite  900,  Washington.  EXZ  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-89.  adopted  February  26. 1997.  and 
released  March  7. 1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  NW..  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc.,  2100  M  Street,  NW..  Suite  140, 
Washington.  DC.  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karottsos, 
.     Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  97-6425  Filed  3-13-97;  8:45  am] 

BIUJNQ  COOC  e712-01-F 


47  CFR  Part  73 

[MM  Docket  No.97-87,  RM-90281 

Radio  Broadcasting  Services; 
Hubt)ardston.  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Jane 
Lafler  proposing  the  allotment  of 


Channel  279A  to  Hubbardston, 
Michigan,  as  that  community's  first 
local  FM  broadcast  service.  There  is  a 
site  restriction  2  kilometers  (1.2  miles) 
west  of  the  community  at  coordinates 
43-05-53  and  84-51-54.  Canadian 
concurrence  will  be  requested  for  this 
allotment. 

DATES:  Comments  must  be  filed  on  or 
before  April  28.  1997.  and  reply 
comments  on  or  before  May  13,  1997. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  as  follows:  Jane  Lafler,  P.  O. 
Box  216.  Hubbardston,  Michigan  48845. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-87,  adopted  February  26.  1997.  and 
released  March  7. 1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street.  NW..  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
toe,  2100  M  Street,  NW.,  Suite  140, 
Washington.  DC.  20037,  (202)  857-3800 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karouaos, 
_     Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  97-6424  Filed  3-13-97;  8:45  am) 
BIUJNQ  COOE  •n2-01-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Food  Stamp 
Program  Identification  Card 
Requirements 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collections.  This 
notice  announces  the  Food  and 
Consumer  Service's  (FCS)  intention  to 
request  OMB  review  of  the  agency's 
proposal  to  continue  requiring  State 
agencies,  in  accordance  with  the  Food 
Stamp  Act  of  1977  (the  Act)  and 
regulations  issued  pursuant  to  the  Act, 
to  issue  a  Food  Stamp  Program  (FSP) 
identification  card  to  each  household 
certified  eligible  to  receive  and  use  food 
stamps. 

Section  7(a)  of  the  Act  requires  that 
food  stamp  benefits  be  issued  only  to 
households  which  have  been  duly 
certified  as  eligible  to  participate  in  the 
Food  Stamp  Program.  Further,  under 
section  7(b)  food  stamp  benefits  issued 
to  eligible  households  shall  be  used  by 
them  to  purchase  food  in  authorized 
retail  food  stores.  Part  274.10(a)  of  the 
FSP  regulations  requires  that  an  eligible 
household  member  or  authorized 
representative  show  the  household  ID 
card  as  proof  of  household  identity  and 
eligibility  to  receive  food  stamp 
benefits.  Part  278.2(h)  of  the  FSP 
regulations  provides  that  if  a  food 
retailer  has  cause  to  believe  that  a 
person  presenting  food  stamps  has  no 
right  to  use  the  food  stamps,  the  food 
retailer  should  request  the  person  to 
show  the  food  stamp  ID  card  of  the 
household  to  establish  the  right  of  that 


person  to  use  the  food  stamps.  Part 
278. 2(i)  of  the  FSP  regulations  provides 
that  an  authorized  meal  delivery  service 
require  the  recipient  of  a  delivered  meal 
to  show  the  specially  marked  food 
stamp  ID  card  establishing  the 
recipient's  right  to  use  food  stamps  for 
the  service  the  first  time  food  stamps  are 
offered  as  payment.  Thereafter,,  the 
delivery  service  may  request  that  the 
specially  marked  food  stamp  ID  card  be 
shown  at  any  time  the  delivery  service 
has  cause  to  question  the  contmued 
eligibility  of  the  person  to  use  food 
stamps  for  delivered  meals. 

Section  11(e)  paragraphs  (15)  and  (19) 
of  the  Act  and  Part  2  74 . 1 0(b)  of  the 
regulations  require  State  agencies  to 
issue  photographic  identification  cards 
(photo  ID  cards)  m  project  areas  or 
portions  thereof  with  more  than  100,000 
participants,  and  in  those  project  areas 
with  less  than  100,000  participants  that 
have  been  identified  by  the 
Department's  tospector  General  as 
needing  photo  ID  cards,  to  reduce  the 
number  of  unauthorized  issuances  of 
benefits.  Neither  the  Act  or  FSP 
regulations  require  issuance  and  use  of 
Photo  ID  cards  in  project  areas  where  all 
issuances  of  benefits  are  delivered  by 
direct  mail  or  an  electronic  Benefit 
Transfer  (EBT)  system.  State  agencies 
may  request  voluntary  use  of  photo  ID 
cards  in  any  project  area  with  less  than 
100,000  participants  and  not  required  to 
use  photo  ID  cards.  However,  State 
agencies  are  rapidly  implementing  EBT 
systems  project  area  by  project  area  and 
in  groups  of  project  areas.  This  effort  is 
contmuing  to  reduce  the  use  of  photo  ID 
cards. 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  13, 1997. 
ADDRESSES:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology. 
Comments  may  be  sent  to  James  I. 
Porter,  Assistant  Branch  Chief,  State 
Administration  Branch,  Food  Stamp 
Program,  Food  and  Consumer  Service, 
U.S.  Department  of  Agriculture,  3101 
Park  Center  Drive,  Alexandria,  VA 
22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  the  Office  of  Management  and 
Budget  (OMB)  approval.  All  comments 
will  also  become  a  matter  of  public 
record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
regarding  this  information  collection 
should  be  directed  to  James  Porter,  (703) 
305-2385. 

SUPPt^MENTARY  INFORMATION: 

Title:  Food  Stamp  Program 
Identification  Card  Requirements. 

0^fB  Number:  0584-0124. 

Form  Number:  None. 

Expiration  Date:  4/30/97. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
information  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection. 

Abstract:  The  FSP  regulations  require 
that  photo  ID  cards  be  controlled 
documents  by  the  use  of  serial  numbers. 
State  agencies  are  required  to  mclude  on 
,all  ID  cards,  the  name  of  the  household 
member  who  is  authorized  to  receive 
the  household's  issuance,  a  photograph 
of  the  household  member,  other 
appropriate  information,  and  laminate 
the  photo  ID  card  at  the  time  of 
household  certification  to  participate. 
Also,  blank  serial  numbered  photo  ID 
cards  must  be  maintained  m  secure 
storage.  Households  are  required  to 
present  their  photo  ID  cards  to  receive 
benefits  and  the  issuance  agents  are 
required  to  aiuiotate  the  card  serial 
number  on  the  authorization  to 
participate  documents.  In  addition, 
households  may  be  required  to  present 
their  cards  for  identity  when  food 
stamps  are  presented  to  an  authorized 
food  retailer  or  meal  service  to  purchase 
food. 

Affected  Public:  State  and  local 
governments,  and  food  stamps 
households. 

Estimated  Number  of  Respondents: 
9,195,545. 

Number  of  Responses  Per 
Respondent:  25.590. 
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Estimated  Total  Annual  Burden: 
1.012.998. 

Dated:  March  4.  1997. 
William  E.  Ludwig. 

Administrator.  Food  and  Consumer  Service. 
[FR  Doc.  97-6519  Filed  3-13-97;  8:45  ami 
BKJJNQCOOE  34ia-30-M 


Forest  Service 

Extension  of  Currently  Approved 
Information  Collection  for  Interpretive 
Services  Program 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent:  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intent  to 
request  an  extension  of  a  currently 
approved  information  collection.  The 
Cooperative  Funds  and  Deposits  Act  of 
1975  (16  U.S.C.  565a  through  565a-3) 
authorizes  the  Forest  Service  to  enter 
into  cooperative  agreements  with 
interpretive  associations  to  provide 
interpretive  services  and  educational 
literature  for  visitors  on  National  Forest 
System  lands.  As  part  of  the  cooperative 
agreement,  the  Forest  Service  requires 
that  the  interpretive  associations  submit 
to  the  agency,  annually,  information 
regarding  the  types  of  interpretive 
services  and  educational  literature 
provided.  This  collected  information  is 
used  to  compile  the  national  report. 
"National  Interpretative  Associations 
Annual  Report,"  for  the  Chief  of  the 
Forest  Service.  The  agency  will  use  the 
collected  information  to  evaluate 
cooperative  agreements  between  the 
Forest  Service  and  interpretive 
associations  and  to  ensure  effective 
management  of  the  agency's  interpretive 
services  program.  Information  is 
requested  using  the  Forest  Service 
230O-5  Annual  Report  hiterpretive 
Associations  Form. 
DATES:  Conxments  must  be  received  in 
writing  on  or  before  May  13, 1997. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Director,  Recreation. 
Heritage,  and  Wilderness  Resources 
(MAIL  STOP  1125).  Forest  Service, 
USDA.  P.O.  Box  96090.  Washington. 
DC.  20090-6090. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Calnan.  Recreation,  Heritage, 
and  Wilderness  Resources  Staff,  at  (202) 
205-1228. 

SUPPt-EMENTARY  INFORMATION: 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 


Title:  FS-2300-5  Annual  Report 
Interpretive  Associations. 
OMB  Number:  0596-0097. 
Expiration  Date  of  Approval:  June  30, 

1997. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  For  over  20  years,  the  Forest 
Service  has  entered  into  cooperative 
agreements  with  interpretive 
associations  under  the  authority  of  the 
Cooperative  Funds  and  Deposits  Act  of 
1975  (16  U.S.C.  565a-l  through  565a-3) 
to  provide  interpretive  services  and 
educational  materials  to  the  public. 
Fifty-eight  interpretive  associations 
have  signed  cooperative  agreements 
with  the  Forest  Service  for  fiscal  year 
1997  on  122  National  Forests. 

Interpretive  associations  develop  and 
publish  educational  materials  about 
National  Forest  System  land  resources 
and  programs,  with  the  assistance  of 
Forest  Service  employees.  The 
associations  also  conduct  field 
seminars,  operate  concession 
campgrounds  under  special  use  permits, 
and  raise  funds  for  projects  and 
programs  on  National  Forest  System 
lands.  Each  year  interpretive 
associations  donate  funds,  employee 
staff  time,  and  materials  worth  over  $1 
million  in  support  of  the  agency's 
interpretive  services  program. 

Forest  Service  policy  requires  that 
interpretive  associations  provide  to  the 
Regional  Forester  and  Forest  Supervisor 
an  annual  narrative,  accomplishment 
report,  and  financial  statement  by 
March  1  each  year.  The  Forest  Service 
compiles  the  reports  submitted  to  the 
Regional  Foresters  into  a  national 
report,  "National  Interpretative 
Associations  Annual  Report."  for  the 
Chief  of  the  Forest  Service.  The  reports 
to  the  Regional  Foresters  also  are  used 
to  compile  an  armual  "Directory  of 
Interpretive  Associations."  The 
Directory  is  used  by  other  Federal 
agencies  and  entities  wishing  to  do 
business  with  interpretive  associations 
that  have  entered  into  cooperative 
agreements  with  the  Forest  Service.  The 
Forest  Service  will  use  FS-2300-5 
Annual  Report  Interpretive  Associations 
Form  to  collect  the  information  for  the 
reports.  The  Form  is  divided  into  five 
parts. 

Part  1  asks  for  the  name,  address  and 
telephone  number  of  the  association;  the 
name  of  the  Forest  Service  Region  with 
which  the  association  has  entered  into 
an  agreement;  the  name(s)  of  the 
national  forests  with  which  the 
association  is  affiliated;  the  names  of 
any  other  Forest  Service  Regions  within 
which  the  association  operates;  and  the 
names  of  any  other  agencies  the 


association  serves.  For  example,  the 
Northwest  Interpretive  Association 
operates  in  Forest  Service  Regions  1.5. 
and  6,  and  serves  the  Forest  Service. 
National  Park  Service,  Bureau  of  Land 
Management,  and  Department  of  the 
Army.  Corps  of  Engineers. 

Part  II  asks  for  the  interpretive 
association's  gross  receipts  for  the  fiscal 
year.  Gross  receipts  are  the  sum  of  the 
following  line  items:  (a)  sales  of  printed 
materials,  such  as  books  and  pamphlets; 
(b)  sales  of  audio-visual  aids,  such  as 
video  tapes,  slides,  and  posters;  (c)  sales 
of  theme-related  objects  or  products, 
such  as  stuffed  animals  with  a 
companion  book  for  children;  (d)  sales 
of  visitor  convenience  items,  such  as 
food,  film,  and  stamps;  (e)  receipts  from 
presentations,  such  as  guided  tours 
through  National  Forest  System  lands, 
or  special  movies  or  videos,  such  as  the 
Chugach  National  Forest,  Alaska  video. 
"Prince  William  Sound— Where  an 
Ocean  of  Time  Meets  a  Land  of 
Change;"  and  (0  receipts  from 
membership  dues,  donations,  gifts, 
interest  income,  and  other  as  specified. 

Part  III  asks  for  the  total  amount  in 
dollars  of  benefits  provided  by  the 
interpretive  association  to  the  Forest 
Service  during  the  fiscal  year.  The  total 
dollar  benefits  equate  to  the  sum  of  the 
costs  to  the  association  of  the  following 
line  items:  (a)  the  cost  of  signs  provided 
by  the  interpretive  association,  such  as 
interpretive  signs  on  the  Shallow  Flats 
Wetland  Trail  in  Kentucky;  (b)  the  cost 
of  designing,  fabricating,  and  installing 
new  exhibits,  such  as  the  exhibit  at  the 
Mount  St.  Helens  Visitor  Center  at 
Silver  Lake,  Washington;  (c>  the  cost  of 
providing  equipment  necessary  to 
accomplishing  the  interpretive  services 
mission,  such  as  the  purchase  of  a 
computer  to  monitor  earthquake  activity 
in  the  Eastern  Sierra.  California;  (d)  the 
cost  of  equipment,  supplies,  and  travel 
necessary  to  conduct  research  activities, 
such  as  field  trips  to  the  Mount  Evans 
Byway  in  Colorado  to  produce  an  audio 
tape  tour,  guide  book,  emd  Jr.  Ranger 
book  about  the  area;  (e)  the  cost  of 
providing  fr«e  publications  to  the 
public;  (f)  the  cost  of  improving 
recreational  facilities,  such  as  cleaning 
campgrounds  and  picnic  sites,  clearing 
and  maintaining  trails,  or  repairing  and 
rehabilitating  structures  like  the  historic 
Ice  House  and  the  McKenzie  house  at 
the  Custer  Townsite  in  South  Dakota;  (g) 
the  cost  of  improvements  to  wildlife 
habitat  or  of  range,  forest,  or  watershed 
projects,  such  as  the  eagle  habitat  study 
program  in  California;  (h)  the  cost  of 
special  events,  such  as  a  visitor  facility 
dedication:  (i)  the  cost  of  training  and 
educational  programs,  such  as 
developing  a  curriculum  guide  for 
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teachers  that  focuses  on  the  wildflower 
resources  of  the  Columbia  River  Gorge 
National  Scenic  Area;  (j)  the  value  of  the 
time  donated  by  interpretive  association 
staff  and  volunteers  to  represent  the 
agency  in  parades  and  to  staff  booths  or 
interpretive  tables  at  community  events; 
and  (k)  other  costs  necessary  to 
accomplishing  the  Forest  Services 
interpretive  services  mission. 

Part  rV  asks  for  a  brief  description  of 
the  interpretive  association's  program 
and  its  accomplishments  during  the 
fiscal  year,  such  as  completion  of  an 
accessible  interpretive  kiosk  at  Cle  Elum 
Ranger  Station.  Washington.  Part  V  asks 
for  a  brief  description  of  the  planned 
program  of  work  for  the  next  fiscal  year. 

Data  gathered  in  this  information 
collection  is  not  available  from  other 
sources. 

Estimate  of  Burden:  1  hour. 

Type  of  Respondents:  Executive 
Directors  of  Interpretive  Associations. 

Estimated  Number  of  Respondents: 
60. 

Estimated  Number  of  Responses  per 
Respondent:  I. 

Estimated  Total  Annual  Burden  on 
Respondents:  60  hours. 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Comments 

All  comments  received  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  March  7,  1997. 
Barbara  C.Weber, 

Acting  Chief. 

|FR  Doc.  97-6501  Filed  3-13-97;  8:45  ami 

BILUNQ  COOe  3410-11-P 


National  Agricultural  Statistics  Service 

Notice  of  Intent  to  Request  a  Revision 
of  a  Currently  Approved  Information 
Collection 

AGENCY:  National  Agricultural  Statistics 

Service.  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320  (60  FR 
44978,  August  29,  1995),  this  notice 
announces  the  National  Agricultural 
Statistics  Service's  (N ASS)  intention  to 
request  a  revision  to  a  currently 
approved  information  collection,  the 
Agricultural  Resources  Management 
Study  and  Chemical  Use  Survey. 
DATES:  Comments  on  this  notice  must  be 
received  by  May  19,  1997  to  be  assured 
of  consideration. 

ADDmONAL  INFORMATION  OR  COMMENTS: 
Contact  Rich  Allen.  Associate 
Administrator.  National  Agricultural 
Statistics  Service.  U.S.  E)epartment  of 
Agriculture.  1400  Independence  Avenue 
SW.,  Room  4117  South  Building, 
Washington.  DC  20250-2000,  (202)  720- 
4333. 

SUPPLEMENTARY  INFORMATION: 

Title:  Agricultural  Resources 
Management  Study  and  Chemical  Use 
Survey. 

OMB  Number:  0535-0218. 

Expiration  Date  of  Approval:  June  30, 
1998. 

Type  of  Request:  To  revise  a  currenUy 
approved  information  collection. 

Abstract:  One  of  the  primary 
objectives  of  the  National  Agricultural 
Statistics  Service  is  to  provide  high 
quality  and  timely  estimates  about  the 
nation's  food  supply  and  environment. 

This  information  collection  is  being 
revised  to  add  questions  to  collect 
postharvest  chemical  use  data  on 
selected  commodities.  Data  will  be 
collected  regarding  types  and  amounts 
of  pesticides  used  on  commodities  affer 
harvest  and  before  being  shipped  to  the 
consumer.  Information  from  this  survey 
is  used  by  government  agencies  in 
planning,  farm  policy  analysis,  and 
program  administration.  NASS  will  ask 
for  OMB  approval  within  60  days  of 
submitting  the  request. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  28  minutes  per 
response. 

Respondents:  Farms.  Packers/ 
Shippers,  Warehouses. 

Estimated  Number  of  Respondents: 
80.000. 


Estimated  Total  Annual  Burden  on 
Respondents:  37,000  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Larry  Gambrell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques.  Comments  may  be  sent  to: 

Larry  Gambrell,  Agency  OMB 
Clearance  Officer,  U.S.  Etepartment  of 
Agriculture,  1400  Independence  Ave. 
SW.  Room  4162  South  Building. 
Washington,  D.C.  20250-2000.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  D.C,  February  21, 
1997. 

Donald  M.  Bay, 

Administrator,  National  Agricultural 
Statistics  Service. 
(FR  Doc.  97-6449  Filed  3-13-97;  8:45  am] 

BUJJNG  COOE  341&-20-M 


DEPARTMENT  OF  COMMERCE 
[Docket  No.  970307047-7047-01] 
RIN  0605-XX03 

Privacy  Act:  Amendment  of  System  of 
Records;  Commerce  System  5 

agency:  Commerce. 
ACTION:  Notice. 

summary:  The  Department  of  Commerce 
gives  notice  of  an  amendment  to  the 
systems  of  records  under  Commerce 
E)epartment  System  5:  Freedom  of 
Information  and  Privacy  Request 
Records.  This  action  has  been  taken  to 
add  the  U.S.  Patent  and  Trademark 
Office  to  the  list  of  Commerce 
Department  bureaus. 
EFFECTIVE  DATE:  March  14,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Brenda  S.  Dolan  202-482-4115. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  is  amending 
Commerce  Department  System  5: 
Freedom  of  Information  and  Privacy 
Request  Records  to  add  the  U.S.  Patent 
and  Trademark  Office  to  the  list  of 
bureaus  of  the  Commerce  Department. 
This  is  not  a  significant  alteration  of  a 
system  of  records  under  OMB  Circular 
A-130. 
— Added  under  "System  location:" 

g.  For  FOIA  and  PA  request  records  of 
the  PTO:  Office  of  the  Solicitor,  U.S. 
Patent  and  Trademark  Office,  2121 
Crystal  Drive.  Suite  918,  Arlington.  VA 
22202. 
— Added  under  "System  Manager(s)  and 

Address:" 

For  records  at  location  "g.":  Deputy 
Solicitor.  Box  8,  U.S.  Patent  and 
Trademark  Office,  Washington,  DC 
20231. 

Authority:  3  U.S.C.  552a. 

Dated:  March  7. 1997. 
Brenda  S.  Dolan, 

Department  Freedom  of  Information  and 
Privacy  Act  Officer. 
|FR  Doc.  97-6463  Filed  3-13-97;  8:45  am] 

8IUJNG  CODE  3$10-^A-M 


^4ationai  Oceanic  and  Atmospheric 
Administration 

p.0.  030697B] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council's  (Council) 
Scientific  and  Statistical  Committee 
(SSC)  will  hold  its  65th  meeting. 
DATES:  The  meeting  will  be  held  April 
&-10, 1997.  from  8:00  a.m.  to  5:00  p.m. 
each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ala  Moana  Hotel,  410  Atkinson  Dr., 
Ilima  Room,  Honolulu,  HI;  telephone: 
(808)955-4811. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St..  Suite  1405.  Honolulu.  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds.  Executive  Director; 
telephone:  (808)  522-8220. 
SUPPt.EMENTARY  INFORMATION:  The  SSC 
will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
following  agenda  items: 


1.  Pelagic  fishery  issues,  including: 

a.  Pelagic  Fisheries  Research; 

b.  Cross  Seamount  interaction  issue; 

c.  Pelagic  data  amendment; 

d.  Bycatch  issues/incidental  take 
issues  (turtles,  sharks,  albatross); 

e.  Determination  of  the  Total 
Allowable  Level  of  Foreign  Fishing  for 
the  Pacific  Insular  Area  Fishery 
Agreements;  and  (f)  other  pelagic  issues. 

2.  Hawaii  bottomfish  issues, 
including: 

a.  Status  of  the  State's  draft 
management  plan  for  the  Main 
Hawaiian  Islands  Onaga  and  Ehu:  and 

b.  Reconsideration  of  the 
Northwestern  Hawaiian  Islands 
management  system; 

3.  Lobster  management,  including: 

a.  Summary  of  review  panel's  report 
and  summary  of  Crustacean  Plan  Team 
and  Hawaii  Crustacean  Advisory  Panel 
recommendations  regarding  population 
size,  risk  analysis,  high  grading  in  the 
1996  fishery,  economic  pros  and  cons  of 
high  grading,  and  valid  sample  design  to 
estimate  high  grading; 

b.  Revised  catch  report  form; 

c.  Consider  mandatory  Vessel 
Monitoring  System; 

d.  Impact  of  expanding  live  fishery 
product; 

e.  1997  harvest  guideline; 

f.  Trap  design  study: 

B.  NMFS  research  activities; 
n.  Concerns  of  industry;  and 
i.  Other  crustacean  issues; 

4.  Ecosystem  and  habitat  issues  (coral 
reef  resources,  whale  sanctuary,  etc.); 
and 

5.  Other  business  as  required. 

Special  Acconunodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  March  7, 1997. 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  97-6448  Filed  3-13-97:  8:45  ami 

BILUNG  COOE  3S10-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  Futures 
Contracts  in  Corn  and  Soyt>eans; 
Notice  That  Delivery  Point 
Specifications  Must  Be  Amended 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of,  and  request  for  public 

comment  on,  response  of  the  Chicago 


Board  of  Trade  to  notification  to  amend 
delivery  specifications. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission"), 
by  letter  dated  December  19.  1996. 
notified  the  Board  of  Trade  of  the  City 
of  Chicago  ("CBT").  under  section 
5a(a)(10)  of  the  Commodity  Exchange 
Act  ("Act").  7  U.S.C.  7a(a)(10),  that  the 
delivery  terms  of  the  CBT  corn  and 
soybean  futures  contracts  no  longer 
accomplish  the  objectives  of  that  section 
of  the  Act.  Under  section  5a(a)(10),  the 
CBT  was  required  to  respond  by  March 
4,  1997,  seventy-five  days  from  the  date 
of  the  notice. 

By  letter  dated  March  4,  1997,  from 
Patrick  H.  Arbor,  to  Chairperson 
Brooksley  Bom,  the  CBT  responded  by 
providing  a  status  report  to  the 
Commission  of  its  actions.  In  that 
response,  the  CBT  reported  that  a 
"working  alternative"  had  been 
approved  by  the  exchange  board  and 
would  be  forwarded  to  the  membership 
for  a  vote. 

The  Commission  is  providing  notice 
of  the  CBT's  working  alternative  in 
order  to  provide  the  public  with  an 
opportunity  to  comment  to  the 
Commission  on  it.  The  Commission  has 
determined  that  publication  of  the  CBT 
working  alternative  for  public  comment 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comment  must  be  received  by 
March  31,  1997. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW., 
Washington,  D.C.  20581.  attention: 
Office  of  the  Secretariat;  transmitted  by 
facsimile  at  (202)  418-5521;  or 
transmitted  electronically  at 
[secretary@cftc.gov!.  Reference  should 
be  made  to  "Corn  and  Soybean  Delivery 
Points." 

FOR  FURTHER  INFORMATION  CONTACT: 
Blake  Imel.  Acting  Director,  or  Paul  M. 
Architzel,  Chief  Counsel.  Division  of 
Economic  Analysis.  Commodity  Futures 
Trading  Commission.  Three  Lafayette 
Centre.  1155  21st  Street.  NW.. 
Washington,  D.C.  20581,  (202)  418- 
5260,  or  electronically,  Mr.  Architzel  at 
[PArchitzel@cftc.govl. 
SUPPLEMENTARY  INFORMATION:  Section 
5a(a)(10)  of  the  Act  provides  that  as  a 
condition  of  contract  market 
designation,  boards  of  trade  are  required 
to: 

permit  the  delivery  of  any  commodity,  on 
contracts  of  sale  thereof  for  future  delivery. 
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of  such  grade  or  grades,  at  such  point  or 
points  and  at  such  quality  and  locational 
price  differentials  as  will  tend  to  prevent  or 
diminish  price  manipulation,  market 
congestion,  or  the  abnormal  movement  of 
such  commodity  in  interstate  commerce.  If 
the  Commission  after  investigation  finds  that 
the  rules  and  regulations  adopted  by  a 
contract  market  permitting  delivery  of  any 
commodity  on  contracts  of  sale  thereof  for 
future  delivery,  do  not  accomplish  the 
ob}ectives  of  this  subsection,  then  the 
Commission  shall  notify  the  contract  market 
of  its  finding  and  afford  the  contract  market 
an  opportunity  to  make  appropriate  changes 
in  such  rules  and  regulations. 

The  Commission,  by  letter  dated 
December  19,  1996,  notified  the  CBT 
under  section  5a(a)(10)  of  the  Act  that 
its  futures  contracts  for  com  and 
soybeans  no  longer  were  in  compliance 
with  the  requirements  of  that  section  of 
the  Act.  The  text  of  the  section  5a(a)(10) 
letter  was  published  in  the  Federal 
Register  and  public  comment  was 
requested.  61  FR  67998  (December  26, 
1996). 

The  section  5a(a)(10)  letter  offered  the 
CBT  guidance  in  meeting  the 
requirements  of  the  Act  in  the  form  of 
four  conceptual  alternatives  to  the 
current  delivery  specifications.  These 
four  alternatives  constituted  "a  range  of 
possibilities  which  could  constitute 
'appropriate  changes'  by  providing  for 
the  necessary,  viable  linkage  with  the 
cash  market."  61  FR  67998,  68013.  In 
offering  this  guidance,  the  Commission 
noted  that: 

(b)y  providing  these  alternatives,  the 
Commission  is  not  limiting  the  CBT's  ability 


to  respond  to  this  Section  5a(a)(10) 
notification,  nor  is  it  specifying  exact  design 
criteria.  Rather,  these  are  examples  of  various 
means  by  which  the  Commission  believes  the 
objectives  of  the  section  could  be  met  In  any 
event,  the  particular  contract  sptecifications 
proposed  by  the  CBT  in  response  to  this 
notification,  in  order  to  meet  the  statutory 
requirement,  should  provide  for  a  linkage 
with  the  cash  market  through  specific  terms 
which  are  in  conformity  with  a  substantial 
segment  of  that  underlying  market. 

61  FR  68012. 

The  four  alternatives  offered  by  the 
Commission  included  a  prior  CBT 
alternative  that  was  previously  rejected 
by  the  exchange  membership.  This 
alternative  provided  for  a  warehouse 
receipt  contract  deliverable  at  Chicago 
(at  par),  Toledo,  Milwaukee,  East 
Central  Illinois  and  the  Northern  Illinois 
River.  The  Commission  noted,  in 
particular,  that  any  such  proposal 
should  be  modified  to  include  price 
differentials  reflecting  the  fact  that  com 
and  soybeans  become  more  highly 
valued  the  further  south  the  delivery 
location  is  on  the  Northern  Illinois 
River.  Another  alternative  offered  was  a 
shipping  certificate  contract  centered  on 
the  lower  Mississippi  River.  The 
Commission  also  offered  cash- 
settlement  as  an  alternative  for 
consideration. 

Finally,  the  Commission  offered  the 
alternative  of  increasing  deliverable 
supplies  by  adding  to  the  contract 
shipping  certificates  providing  for 
delivery  at  barge  loading  locations  on 
the  Illinois  River  and  at  St.  Louis. 

Features  of  CBT  Working  Alternative 


Specifically,  the  Commission  suggested 
that: 

(a)n  alternative  specification  that  could  also 
result  in  the  necessary  increase  to  deliverable 
supplies  would  replace  the  existing 
warehouse-receipt-delivery  instrument  with 
a  shipping  certificate  and  provide  for 
delivery  at  Illinois  River  barge  loading 
focilities,  in  addition  to  the  contracts' 
existing  Chicago,  Tofedo,  and  St.  Louis 
delivery  points.  The  Illinois  River  delivery 
area  could  t>e  specified  to  include  all  or  a 
substantial  part  of  that  River.  The  contracts' 
par  pricing  location  could  be  shifted  to  a 
delivery  location/area  that  has  an  active  cash 
market,  with  locational  price  discounts  for 
other  delivery  ftoints/areas  set  at  levels  that 
fall  within  the  range  of  commonly  observed 
cash  price  differences  between  the  specified 
delivery  locations. 

61  FR  at  68013  (footnote  deleted). 

In  publishing  the  section  5a(a)ClO) 
letter  to  the  CBT,  the  Commission 
requested  comment  on  general  issues 
related  to  both  the  cash  markets  for.  and 
the  CBT  futures  contracts  on.  com  and 
soybeans  and  on  the  specific,  relative 
merits  of  these  suggested  alternatives.  ~ 
The  working  alternative  under 
consideration  by  the  CBT  incorporates 
portions  of  one  or  more  of  those 
suggested  by  the  Commission,  but  is 
sufficiently  distinct  that  public 
comment  on  this  additional  alternative 
would  aid  the  Commission  in  its 
consideration  of  these  issues. 

CBT  Working  Alternative 

The  CBT's  working  alternative 
includes  the  following  salient  features: 


Underlying  instmment: 

(No  changes  to  current  quality  difleren- 
lials). 


Primary  Delivery  Point 


Alternate  Delivery  Point 

Locational  Differentials 

Delivery  Instrument  

Maximum  Cerllficates  Allowed  to  Issue 


Premium  to  Futures  for  f.o.b.  wafer  convey- 
ance. 
Premium  Charge: 

(Previously  referred  to  as  storage  charge) 


Load-out  Rate  Barge 


Vessel 
Rail  .... 


Last  Trading  Day  .... 
Last  Delivery  Day  ... 
Regularity  Eligit>ility 


Com  Soyt)eans 

U.S.  No.  1  +1.5cents/bu U.S.  No.  1  +6  cents/bu. 

No.  2  par No.  2  par. 

No.  3  -1.5  cents/bu  No.  2-3%  foreign  matter  -6cents/l>u. 

Illinois  Watenway  from  Chicago,  IL  (including  Bums  Harbor,  IN)  to  Pekin,  IL  at  river  mile  marker 

151. 

None. 

None,  all  locations  at  par.        - 

Shipping  certificate  only. 

Lesser  of  registered  daily  rate  of  loading  for  ttie  shipping  station  times  30  or  25%  of  net  wodh.^ 

Com  Soyt>eans 

4  cents/txi 4  cents/txi. 


S0.0012  per  bu.  per  day  in  Chicago. 

S0.0G10  per  bu.  per  day  on  Illinois  River. 

At  the  registered  daily  rate  of  loading  for  the  shipping  station  within  3  txjsiness  days  folk>wing 

receipt  of  loading  orders  or  within  1  business  day  of  constructive  placement  wt>ichever  occurs 

later. 

300,000  bu.  per  day  with  3  days  pre-advice. 

Takers  of  delivery  in  Chicago  and  Bums  Hartxjr  will  have  the  option  to  receive  rail  k>adout  at 

the  rate  of  25  cars  per  day  (35  cars  per  day  for  batch  weights  and  grades). 

The  business  day  prior  to  the  15th  calendar  day  ol  ttie  contract  month. 

The  second  business  day  folk>wlng  last  trading  day. 

Minimum  $2  miHIon  working  capital  and  minimum  $40  million  net  worth. 


<  Current  regular  warehouses  In  Chicago  and  Bums  Hartwr  wouk)  be  alkiwed  to  issue  a  maximum  rwrnber  of  shipping  certificates  equal  to 
ttieir  current  regular  capacity. 
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As  Commission  staff  advised  the 
CBT's  Task  Force  during  its 
deliberations,  the  CBT  alternative  raises 
several  important  issues  and  it  differs 
bom  the  Commission's  in  a  number  of 
significant  respects.  The  CBT  alternative 
restricts  the  delivery  area  to  only  the 
northern  portion  of  the  Illinois  River. 
Unlike  the  Commission's  suggested 
Illinois  River  Shippirfg  Certificate 
alternative,  the  CBT  river-based  delivery 
area  would  not  be  in  addition  to  the 
existing  delivery  points  on  the 
contracts — including  St.  Louis  and 
Toledo — but  in  lieu  of  them.  Moreover, 
the  CBT  alternative  does  not  provide  for 
locational  price  differentials.  Finally, 
unlike  the  contracts'  current 
specifications  for  loading  against 
warehouse  receipts,  the  CBT  is 
considering  requiring  that  originators  of 
shipping  certificates  maintain  separate 
queues,  giving  takers  under  the  futures 
contract  priority  over  other  load-out 
commitments. 

In  order  to  assist  the  Commission  in 
its  consideration  of  these  issues,  the 
Commission  requests  written  data, 
views  or  arguments  from  interested 
members  of  the  public.  Commenters  are 
requested  to  analyze  and  compare  the 
relative  merits  of  the  CBT  working 
alternative.  Commenters  are  specifically 
requested  to  address  the  following 
issues: 

1.  Does  the  potential  economic 
deliverable  supplies  or  capacity  on  the 
contract  under  the  CBT  working 
alternative  meet  the  requirement  of  the 
section  5a(a)(10)  notification  that  the 
CBT  modify  the  contracts'  specifications 
in  order  that  they  "will  tend  to  prevent 
or  diminish  price  manipulation,  market 
congestion,  or  the  abnormal  movement 
of  such  commodity  in  interstate 
commerce"?  In  particular,  how  does  the 
potential  increase  in  delivery  supplies 
or  capacity  which  results  from  the 
addition  of  the  Illinois  River  shipping 
certificate  compare  to  deletion  of 
deliverable  supplies  or  capacity  at 
Toledo?  Is  the  net  result  sufficient  to 
prevent  market  disruption  under 
foreseeable  market  circumstances? 

2.  How  should  the  net  change  in 
economic  deliverable  supplies  or 
capacity  be  measured?  How  much  of  the 
load-out  capacity  of  the  barge-loading 
facilities  on  the  northern  Illinois  River 
likely  will  be  made  available  for 
delivery,  particularly  in  light  of  the 
queuing  aspect  of  the  CBT  working 
alternative?  In  this  respect,  within  the 
defined  delivery  area  is  there  a 
sufficient  number  of  facilities,  and  is 
their  ownership  sufficiently  dispersed? 

3.  Are  the  regularity  eligibility 
requirements  a  significant  factor  in 
determining  the  economic  delivery 


Federal  Register  /  Vol.  62.  No.  50  /  Friday,  March  14,  1997  /  Notices 


capacity  under  the  CBT  working 
alternative's  terms?  Are  they  sufficient 
or  necessary  to  assure  performance  on 
the  contract? 

4.  What  are  the  implications  of  the 
working  alternative's  proposed  single 
delivery  area,  even  if  total  deliverable 
supplies  or  capacity  were  increased? 

5.  What  are  the  implications  of  the 
absence  of  locational  price  differentials? 
In  particular,  is  the  working  alternative 
consistent  with  the  pricing  of  corn  and 
soybeans  in  the  cash  market  of  the 
proposed  delivery  area?  What  are  the 
implications  for  the  availability  of 
registered  certificates? 

Issued  in  Washington,  D.C.,  this  10th  day 
of  March  1997.  by  the  Commodity  Futures 
Trading  Commission. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  97-6470  Filed  3-13-97;  8:45  am) 

BILUNG  CODE  6361-01-^ 


DEFENSE  NUCLEAR  FACIUTIES 
SAFETY  BOARD 

Sunshin«  Act  Meeting 

FEDERAL  REGISTER  CITAHON  OF  PREVIOUS 
ANNOUNCEMENT:  Published  February  24, 
1997,  62  FR8222. 

PREVKMiSLY  ANNOUNCED  TIME  AND  DATE  Of 
MEETING:  9:00  a.m.,  March  19, 1997. 
PLACE:  The  Defense  Nuclear  Facilities 
Safety  Board,  Public  Hearing  Room,  625 
Indiana  Avenue,  NW,  Suite  300. 
Washington,  DC  20004. 
STATUS:  Open. 

CHANGE  IN  THE  MEETING:  The  meeting  has 
been  postponed  until  9:00  a.m.  on  April 
16,  1997. 

MATTERS  TO  BE  CONSIDERED:  The  Defense 
Nuclear  Facilities  Safety  Board  will 
reconvene  and  continue  the  open 
meeting  conducted  on  February  5,  1997, 
regarding  the  status  of  EXDE's 
Implementation  Plan  for  Board 
Recommendation  95-2,  Integrated 
Safety  Management.  Specifically,  the 
Board  will  be  given  status  reports  by 
DOE  relative  to  the  Department's  efforts 
to  improve  the  technical  expertise 
necessary  to  review  and  implement 
safety  management  systems,  including 
establishment  of  a  Core  Technical 
group,  and  the  development  of  guidance 
for  implementation  of  the  Safety 
Management  System. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Robert  M.  Anderson,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW,  Suite  700, 
Washington,  DC  20004,  (800)  78a-4016. 
This  is  a  toll-free  number. 
SUPPt.EMENTARY  INFORMATION:  The 
Defense  Nuclear  Facilities  Safety  Board 


reserves  its  right  to  further  schedule  and 
otherwise  regulate  the  course  of  this 
meeting,  to  recess,  reconvene,  postpone 
or  adjourn  the  meeting,  and  otherwise 
exercise  its  authority  under  the  Atomic 
Energy  Act  of  1954,  as  amended. 

Dated:  March  11, 1997. 
John  T.  Conway. 
Chainnan. 
IFR  Doc.  97-6573  Filed  3-11-97;  4:55  pm| 

BILUNG  COOE  3e7(M)1-M 


DEPARTMENT  OF  EDUCATION 
Recognition  of  Accrediting  Agencies 

AGENCY:  Department  of  Education. 
ACTION:  Request  for  comments  on  an 
accrediting  agency  appealing  a  previous 
recommendation  of  the  National 
Advisory  Committee  on  Institutional 
Quality  and  Integrity  to  withdraw  its 
recognition. 

DATES:  Commenters  should  submit  their 
written  comments  by  April  14,  1997  to 
the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Kershenstein,  Director, 
Accreditation  and  State  Liaison 
Division,  U.S.  Department  of  Education, 
600  Independence  Avenue,  SW.,  Room 
3915  ROB-3,  Washington,  DC  20202- 
5244,  telephone:  (202)  708-7417. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  l-800-«77-8339 
between  8  a.m.  and  7  p.m..  Eastern  time, 
Monday  through  Friday. 
SUBMISSION  OF  THIRD-PARTY  COMMENTS: 
The  Secretary  of  Education  is  required 
by  law  to  publish  a  list  of  accrediting 
agencies  that  he  determines  to  be 
reliable  authorities  regarding  the  quality 
of  education  or  training  offered  by 
institutions  or  programs  they  accredit. 
The  National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  (the 
"Advisory  Committee")  advises  the 
Secretary  on  specific  accrediting 
agencies  that  seek  to  be  recognized  by 
the  Secretary. 

The  National  League  for  Nursing  was 
reviewed  by  the  Advisory  Committee  at 
its  June  1996  meeting,  at  which  time  it 
recommended  that  the  agency's 
recognition  be  withdrawn.  The  agency 
appealed  that  recommendation,  in 
accordance  with  the  provisions  set  forth 
in  34  CFR  602.13  of  the  regulations 
governing  the  recognition  of  accrediting 
agencies.  The  Secretary  has  reviewed 
the  agency's  appeal  and  has  decided  to 
remand  the  matter  to  the  Advisory 
Committee  for  review.  The  Advisory 
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Committee  will  consider  the  case  at  its 
June  16-18. 1997  meeting. 

The  purpose  of  this  notice  is  to  invite 
interested  third  parties  to  present 
written  comments  on  the  National 
League  for  Nursing.  In  order  for 
Department  staff  to  give  full 
consideration  to  the  comments  received, 
the  comments  must  arrive  at  the  address 
listed  above  not  later  than  April  14, 
1997.  Comments  must  relate  directly  to 
the  Secretary's  Criteria  for  the 
Recognition  of  Accrediting  Agencies. 
All  written  comments  received  by  the 
Department  in  response  to  this  notice 
will  be  considered  by  both  the  Advisory 
Committee  and  the  Secretary. 

A  subsequent  Federal  Register  notice 
will  announce  the  meeting  and  invite 
individuals  and/or  groups  to  submit 
requests  for  oral  presentation  before  the 
Advisory  Committee  on  this  agency  and 
the  other  agencies  being  reviewed  at 
that  meeting.  That  notice,  however,  does 
not  constitute  another  call  for  written 
comment.  This  notice  is  the  only  call  for 
written  comment  on  the  National 
League  for  Nursing,  which,  as  indicated 
above,  is  appealing  the  previous 
recommendation  of  the  Advisory 
Committee  to  withdraw  its  recognition. 

Public  Inspection  of  Petitions  and 
Third-Party  Comments 

All  third-party  comments  received  in 
response  to  this  call  for  comment,  as 
well  as  the  agency's  original  petition 
and  supporting  documentation,  the 
Department  staff  analysis  of  that 
petition,  the  agency's  appeals  materials, 
and  its  most  recent  submission,  which 
the  Secretary  requested  by  March  1 , 
1997,  will  be  available  for  public 
inspection  at  the  U.S.  Department  of 
Education.  ROB-3.  Room  3915,  7th  and 
D  Streets,  SW.,  Washington,  DC  20202- 
5244,  telephone  (202)  708-7417 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  until  June 
2,  1997. 

Dated:  March  10,  1997. 
Itavid  A.  Longanecker, 

Assistant  Secretary  for  Postsecondaiy 

Education. 

[FR  Doc.  97-6416  Filed  3-13-97;  8:45  am) 

BHJJNO  COOE  4000-01 -« 


DEPARTMENT  OF  ENERGY 

Draft  Solicitation  for  Waste 
Acceptance  and  Transportation 
Services 

agency:  Office  of  Civilian  Radioactive 

Waste  Management,  U.S.  Department  of 

Energy. 

ACTION:  Extension  of  comment  period 

for  Draft  Solicitation  for  Waste 


Acceptance  and  Transportation 
Services. 

SUMMARY:  The  Office  of  Civilian 
Radioactive  Waste  Management 
(OCRWM)  announced  the  availability  of 
a  Draft  Request  For  Proposals  (RFP)  for 
Waste  Acceptance  and  Transportation 
Services  in  the  December  23, 1996 
Commerce  Business  Daily  (Section  V, 
Page  10)  and  in  the  December  27,  1996 
Federal  Register  (Vol.  61,  #250,  page 
68250).  The  draft  solicitation  was  made 
available  by  requesting  a  copy  directly 
bom  the  Contracting  Officer  and  via  the 
Internet  on  the  OCRWM  Home  Page  and 
the  Headquarters  Procurement 
Operations  Home  Page  at  the  following 
addresses:  http://www.rw.doe.gov/  and 
http://www.pr.doe.gov./solicit.htinl, 
respectively. 

The  aimouncement  requested  that 
comments  regarding  the  RFP  be 
submitted  to  the  address  listed  below  no 
later  than  March  31. 1997.  This  notice 
hereby  extends  that  comment  period 
until  May  15.  1997.  All  comments 
should  be  sent  to  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Attn:  Michelle  Miskinis,  HR- 
561.21,  Washington,  IX:  20585. 

All  comments  received  will  be  made 
available  at  the  U.S.  Department  of 
Energy,  Public  Reading  Room  located  at 
the  above  address,  at  the  end  of  the 
comment  period. 

Issued  in  Washington,  D.C.  on  March  5, 
1997. 

Scott  E.  Sheffield, 

Acting  Associate  Deputy  Assistant,  Secretary 
for  Headquarters  Procurement  Operations. 
[FR  Doc.  97-6465  Filed  3-13-97;  8:45  am) 
BILLING  COO€  04S(M>1-P 


Environmental  Managenient  Site- 
Specific  Advisory  Board,  Pantex  Plant 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Piusuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Pantex  Plant, 
Amarillo.  Texas. 

DATE  AND  TIME:  Tuesday.  March  25. 
1997:  1:00  p.m.-5:00  p.m. 
ADDRESSES:  Boatmen's  First  National 
Bank,  Centennial  Room,  Amarillo, 
Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Williams,  Program  Manager, 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030,  Amarillo,  TX 
79120  (806) 477-3121. 


SUPPLEMENTARY  INFORMATKM: 

Purpose  of  the  Committee:  The  Board 
provides  input  to  the  Department  of 
Energy  on  Environmental  Management 
strategic  decisions  that  impact  future 
use,  risk  management,  economic 
development,  and  budget  prioritization 
activities. 

Tentative  Agenda: 

1:00  p.m. — Welcome — Agenda 

Review — Approval  of  Minutes 
1:10  p.m. — Co-Chair  Comments 
1:20  p.m. — West  Texas  A&M  University 
Update 

— Results  of  Board  Interviews  by  West 
Texas  Facilitators 
1:50  p.m. — West  Texas  A&M  University 

Budget  Discussion 
2:20  p.m. — Subcommittee  Reports 

— Policy  &  Personnel 

— Nominations  &  Membership 
2:40  p.m. — Task  Force  Reports 

— Environmental  Restoration 

— Transition 
3:00  p.m. — Break 

3:15  p.m. — Budget  Discussions  (Focus 
on  the  '97  Budget) 

— David  Humbert,  Administrative 
Services 
4:15  p.m. — Ex-Officio  Reports 
4:30  p.m. — Updates — Occurrence 

Reports— DOE 
5:00  p.m. — Closing  Remarks/ Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public,  and  public  comment 
will  be  invited  throughout  the  meeting. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Written  comments  will  be 
accepted  at  the  address  above  for  15 
days  after  the  date  of  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Tom  Williams'  office  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  in 
advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center,  2201 
South  Washington,  Amarillo.  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
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from  7:45  am  to  10:00  pm,  Monday 
through  Thursday;  7:45  am  to  5:00  pm 
on  Friday;  8:30  am  to  12:00  noon  on 
Saturday;  and  2:00  pm  to  6:00  pm  on 
Sunday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library.  401  Main  Street. 
Panhandle.  TX  phone  (806)  537-3742. 
Hours  of  operation  are  from  9:00  am  to 
7:00  pm  on  Monday:  9:00  am  to  5:00 
pnw  Tuesday  through  Friday;  and  closed 
Saturday  and  Sunday  as  well  as  Federal 
Holidays.  Minutes  will  also  be  available 
by  writing  or  calling  Tom  Williams  at 
the  address  or  telephone  number  listed 
above. 

Issued  at  Washington,  DC  on  March  11. 
1997. 

Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

IFR  Doc.  97-6468  Filed  3-13-97:  8:45  ami 

BKUNG  CODE  M60-01-P 


Bonneville  Power  Administration 

Billy  Shaw  Dam  and  Reservoir 

AGENCY:  Bonneville  Power 
Administration  (BPA).  Department  of 
Energy  (DOE). 

ACTION:  Finding  of  no  significant  impact 
(FONSI)  and  floodplain/wetland 
statement  of  findings. 

SUMMARY:  This  notice  announces  BPA's 
decision  to  fund  the  construction, 
operation,  and  maintenance  of  the  Billy 
Shaw  Dam  and  Reservoir  on  the  Duck 
Valley  Reservation.  This  project  is  part 
of  a  continuing  effort  to  address  system- 
wide  fish  and  wildlife  losses  caused  by 
the  development  of  the  hydropower 
system  in  the  Columbia  River  Basin. 
BPA  has  prepared  an  Environmental 
Assessment  (EA)  (DOE/EA-1167) 
evaluating  the  potential  environmental 
impacts  of  the  proposed  project.  Based 
on  the  analysis  in  the  EA,  BPA  has 
determined  that  the  Proposed  Action  is 
not  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  within  the  meaning  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  Therefore,  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  is  not  required  and  BPA 
is  issuing  this  FONSI. 

A  finding  is  included  that  there  is  no 
practicable  alternative  to  locating  the 
project  within  a  100-year  floodplain. 
ADDRESS:  For  copies  of  this  FONSI. 
please  call  BPA's  toll-free  document 
request  line:  800-622-4520. 
FOR  FURTHER  INFORMATK3N,  CONTACT: 
Kathy  Fisher — ECN,  Bonneville  Power 
Administration,  P.O.  Box  3621, 


Portland.  Oregon.  97208-3621.  phone 
number  503-230—4375,  fax  number 
503-230-5699. 

SUPPLEMENTARY  INFORMATION:  Under 
provisions  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  of  1980  (Act).  BPA 
protects,  mitigates,  and  enhances  fish 
and  wildlifJB  and  their  habitats  affected 
by  the  construction  and  operation  of  the 
Federal  hydroelectric  system  in  the 
Columbia  River  Basin.  This  is 
accomplished  through- funding  of 
measures  that  are  consistent  with  the 
Northwest  Power  Planning  Council's 
(Council)  Fish  and  Wildlife  Program 
and  other  purposes  of  the  Act  [16  U.S.C. 
839b(h)(10)(A)|.  The  site-specific  fish 
and  wildlife  mitigation  projects  that 
BPA  funds  are  intended  to  help  reach 
the  Council's  mitigation  goals  and  are 
"in  addition  to.  not  in  lieu  of.  other 
expenditures  authorized  or  required 
ftt)m  other  entities  under  other 
agreements  or  provisions  of  law." 

The  Proposed  Action  is  for  BPA  to 
fund  the  construction  and  operation  of 
the  Billy  Shaw  Dam  and  Reservoir 
(Project)  on  the  Duck  Valley  Reservation 
(Reservation).  It  is  consistent  with  the 
objectives  of  the  Council's  Program 
goals  and  satisfies  the  Council's 
recommendation  to  implement  an 
additional  lake  fishery  at  Coyote  Sink 
on  the  Duck  Valley  Reservation. 
Developing  the  Project  would  help  BPA 
meet  the  need  to  provide  off-site 
mitigation  in  the  Duck  Valley  area  for 
the  loss  of  salmon  and  steelhead  caused 
by  the  construction  and  operation  of  the 
Federal  hydroelectric  dams  and 
reservoirs  on  the  Columbia  River.  The 
No  Action  Alternative  considered  in  the 
EA  would  not  satisfy  BPA's  need  to 
provide  ofi-site  mitigation  in  the  Duck 
Valley  Reservation  area  for  salmon  and 
steelhead. 

The  Project  would  include  the 
construction  of  an  earthen  dam  to  create 
a  reservoir  in  the  Billy  Shaw  Slough  on 
the  Reservation.  The  water  for  the  new 
reservoir  would  come  &t)m  natural  high 
spring  flows  that  would  be  diverted 
from  the  Owyhee  River  at  the  China 
Diversion  Dam  and  supplied  through 
the  Duck  Valley  Canal  and  the  new  Billy 
Shaw  Feed  Canal.  The  new  reservoir 
would  have  a  surface  area  of  174 
hectares  (430  acres)  and  volume  of  3300 
acre-feet.  The  reservoir  would  be 
stocked  with  trout  from  an  existing  fish 
hatchery. 

Some  enviroimiental  impacts  would 
occur  as  a  result  of  the  Project,  but  the 
impacts  would  not  be  significant. 
Approximately  223  hectares  (550  acres) 
of  vegetation  and  wildlife  habitat  would 
be  removed  or  disturbed  by  the  Project. 


Approximately  174  hectares  (430  acres) 
of  suitable  foraging  habitat  for  various 
animal  species,  including  federally 
listed  bald  eagles,  and  suitable  nesting 
habitat  for  burrowing  owls  and  pygmy 
rabbits  would  be  permanently  replaced 
by  a  reservoir.  An  additional  49  hectares 
(120  acres)  of  habitat  would  be 
temporarily  disturbed  by  construction 
activities.  The  vegetation  and  habitat 
disturbance  and  removal  would  not  be 
significant  because  similar  vegetation 
and  habitat  is  plentiful  in  the  area.  The 
impact  area  represents  less  than  3%  of 
the  Billy  Shaw  Slough  monotypical 
vegetation  and  habitat  communities. 

Another  vegetation  related  impact 
would  be  the  increase  in  plant  diversity 
along  the  reservoir  shoreline.  This 
impact  would  not  be  significant  because 
only  native  plants  would  be  used  for 
reseeding  and  revegetating  disturbed 
areas.  This  would  prevent  non-native 
plants  from  being  introduced  into  the 
local  area  by  the  Project. 

Soil  disturbance  from  construction 
and  maintenance  activities  would 
increase  the  risk  of  erosion.  However, 
the  impact  would  not  be  significant 
because  it  would  be  limited  to  localized 
increases  in  erosion  and  runoff. 
Although  foraging  habitat  for  bald  or 
golden  eagles  would  be  replaced  by  the 
new  reservoir,  the  reservoir  may 
contribute  to  increased  site  use  by  bald 
or  golden  eagles,  especially  at  the 
reservoir  or  riparian  fiinge  areas.  No 
other  threatened  or  endangered  wildlife 
are  known  to  occur  within  the  area. 
Impacts  to  the  bald  eagle  would  not  be 
significant  because  similar  foraging 
opportunities  are  plentiful  in  the  area. 
Increased  site  utilization  by  bald  or 
golden  eagles  would  not  significantly 
impact  any  other  wildlife  resource. 

The  addition  of  the  reservoir  would 
increase  the  amount  of  fish  habitat  in 
the  area.  The  Project  design  and  location 
would  prevent  the  reservoir  fish  from 
leaving  the  reservoir  so  there  would  be 
no  impacts  to  other  aquatic 
environments.  Approximately  1.2 
hectares  (3  acres)  of  intermittent 
wetlands  would  be  permanently 
replaced  by  the  reservoir.  The  impacts 
would  not  be  significant  because  the 
wetlands  are  not  part  of  a  complete  and 
interrelated  wetland  area.  New  wetlands 
and  riparian  areas  would  naturally 
develop  in  shallow  areas  around  the 
reservoir  perimeter  and  would  offset  the 
loss  of  the  existing  intermittent 
wetlands. 

The  Project  would  be  developed 
within  an  area  prone  to  spring  flooding 
from  the  Owyhee  River.  "The  Project 
would  reduce  seasonal  flooding  below 
the  dam  site  and  would  alter  normal 
runoff  patterns.  No  impacts  to  lives  or 
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property  would  occur  because  no 
facilities  or  habitation  exist  within  the 
area. 

Impacts  from  construction  activities 
on  visual  resources,  employment  and 
economic  opportunities,  air  quality,  and 
public  health  and  safety  would  be  minor 
and  of  short  duration.  After  project 
construction,  the  reservoir  would  attract 
additional  wildlife  and  diversify  the 
viewing  opportunities  in  the  valley. 

The  location  of  the  Project  borrow  site 
was  not  identified  in  the  EA  because  it 
is  not  known  at  this  time.  However, 
impacts  to  vegetation,  wildlife,  and 
cultural  resources  would  not  be 
significant  because  preconstruction 
surveys  would  be  conducted  if  an 
undeveloped  borrow  site  is  selected  for 
use.  If  the  surveys  determine  the 
presence  of  sensitive  resources  such  as 
endangered  species  or  historic 
properties,  then  the  borrow  site  would 
either  be  relocated  or  appropriate 
mitigation  measures  would  be  applied 
to  ensure  any  impacts  are  at  a  level 
below  significant. 

As  stated  in  Chapter  IV — Permit 
Requirements  and  Contacts  of  the  EA, 
the  Project  is  subject  to  certain 
regulatory  requirements.  A  permit  to  fill 
in  wetlands  under  Section  404  of  the 
Clean  Water  Act  would  be  required.  The 
Nevada  Division  of  Environmental 
Protection  may  require  a  letter  of  water 
quality  certification  or  a  rolling  stock 
water  pollution  control  permit.  The 
U.S.  AJmy  Corps  of  Engineers  would 
require  an  Impoundment  Permit  for  the 
emplacement  of  the  reservoir.  In 
accordance  with  the  National  Historic 
Preservation  Act,  a  Class  III  cultural 
resources  survey  was  conducted  and 
found  no  significant  resources.  The 
Nevada  State  Historic  Preservation 
Officer  concurred  in  a  letter  dated  June 
17,  1996  that  the  Project  site  was  not 
eligible  for  the  National  Register  of 
Historic  Places.  In  accordance  with  the 
requirements  of  the  Fish  and  Wildlife 
Coordination  Act,  the  U.S.  Fish  and 
Wildlife  Service  (USFWS)  was 
consulted  about  this  Project.  The  Project 
is  consistent  with  the  Endangered 
Species  Act  because  the  EA  confirmed 
that  no  plant  or  animal  species  federally 
listed  as  threatened  or  endangered 
would  be  adversely  affected  by  the 
Project. 

Floodplain  Statement  of  Findings 

This  is  a  Floodplain  Statement  of 
Findings  prepared  in  accordance  with 
10  CFR  Part  1022.  A  Notice  of 
Floodplain  and  Wetlands  Involvement 
was  published  in  the  Federal  Register 
on  May  17, 1996  and  a  floodplain  and 
wetlands  assessment  was  incorporated 
in  the  EA.  BPA  proposes  to  fund  the  , 


construction  of  an  earth  dam  and 
reservoir  in  the  Billy  Shaw  Slough  of 
the  Duck  Valley  Reservation  near 
Owyhee,  Nevada.  The  Proposed  Action 
would  be  located  in  the  floodplain 
because  that  area  offers  the 
topographical  qualities  needed  to  fill 
and  maintain  a  permanent  reservoir. 
The  alternative  to  the  Proposed  Action, 
the  No  Action  Alternative,  would  not 
satisfy  BPA's  need  to  provide  off-site 
mitigation  on  the  Ehick  Valley 
Reservation  for  the  loss  of  salmon  and 
steelhead.  The  Proposed  Action 
conforms  to  applicable  State  or  local 
floodplain  protection  standards. 

Preliminary  designs  for  the  spillway 
and  outlet  works  of  the  dam  included 
the  small  dam  criteria  available  from  the 
U.S.  Department  of  Agriculture  Natural 
Resources  Conservation  Services 
(NRCS).  The  inflow  design  floods  were 
computed  based  upon  NRCS,  Idaho 
Department  of  Water  Resources,  and 
Nevada  Division  of  Water  Resources 
criteria  for  structures  of  this  size  and 
hazard  classification.  Although  studies 
indicated  that  a  probable  maximum 
flood  event  could  be  stored  without  the 
use  of  the  spillway,  an  emergency 
spillway  would  be  included  in  the  plan. 
These  design  considerations  would 
minimize  any  potential  harm  to  the 
floodplain  should  a  significant  flood 
event  occur.  Also,  the  downstream 
hazard  classification  for  the  reservoir 
site  is  considered  low  because  no 
permanent  or  temporary  human 
habitation  or  permanent  property 
development  lies  in  the  floodplain 
downstream  from  the  proposed  damsite. 

BPA  will  endeavor  to  allow  15  days 
of  public  review  after  publication  of  this 
statement  of  findings  before 
implementing  the  Proposed  Action. 

Determination 

Based  on  the  information  in  the  EA, 
as  summarized  here,  BPA  determines 
that  the  Proposed  Action  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  NEPA,  42  U.S.C. 
4321  et  seq.  Therefore,  an  EIS  will  not 
be  prepared  and  BPA  is  issuing  this 
FONSI. 

Issued  in  Portland,  Oregon,  on  March  3, 
1997. 

Alexandra  B.  Smith, 

Vice  President,  Environment,  Fish,  &■  Wildlife. 
IFR  Doc.  97-6464  Filed  3-13-97;  8:45  am] 
BILUNG  CODE  64S0-01-I> 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94-161-006I 

Avoca  Natural  Gas  Storage;  Notice  of 
Site  Visit 

March  10. 1997. 

On  March  25  and  26, 1997,  the  Office 
of  Pipeline  Regulation  (OPR)  staff  will 
inspect  on  the  ground,  along  with  Avoca 
Natural  Gas  Storage  (Avoca)  personnel, 
locations  related  to  the  facilities 
proposed  by  Avoca  in  New  York  for  the 
Avoca  Gas  Storage  Project  Supplement. 

All  interested  parties  may  attend. 
Those  planning  to  attend  the  March  25 
and  26, 1997,  site  inspection  must 
provide  their  own  transportation. 

For  further  information,  call  Paul 
McKee.  Office  of  External  Affoirs,  at 
(202) 208-1088. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  97-6439  Filed  3-13-97;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  CP97-275-000] 

Columt}ia  Gaa  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Auttiorization 

March  10.  1997. 

Take  notice  that  on  March  4, 1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia  Gas),  1700  MacCorkle 
Avenue  S.E.,  Charleston.  West  Virginia 
25314-1599.  filed  in  Docket  No.  CP97- 
275-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  a  new  point  of  delivery  in 
McKean  County,  Pennsylvania,  so  that 
interruptible  volumes  can  be  delivered 
to  Minard  Run  Oil  Company  (MRO). 
Columbia  Gas  makes  such  request  imder 
its  blanket  certificate  issued  in  Docket 
No.  CP83-76-000  pursuant  to  Section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth'in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Columbia  Gas  indicates 
its  intent  to  render  the  interconnecting 
delivery  facility  operational  by  making 
use  of  an  existing  4-inch  tap,  installing 
a  4-inch  turbo  meter  setting  and  an  8- 
inch  filter  separator.  It  is^verred  that 
the  delivery  facility  will  be  used  to 
provide  up  to  950  Mcf  of  natural  daily 
to  MRO  for  industrial  use,  and  up  to 
346,750  Mcf  aimually.  Columbia  Gas 
states  that  the  interruptible 
transportation  service  will  be  provided 
to  MRO  pursuant  to  Columbia  Gas' 


12162 


Federal  Register  /  Vol.  62,  No.  50  /  Friday,  March  14,  1997  /  Notices 


blanket  authority,  issued  under  Part  284 
of  the  Regulations.  It  is  further  stated 
that  the  intemiptible  volumes  to  be 
delivered  to  MRO.  will  be  within  MRO's 
certificated  entidements.  Columbia  Gas 
does  not  anticipate  that  the  intemiptible 
service  that  it  will  provide  through  the 
proposed  delivery  facility,  will 
detrimentally  impact  it's  existing 
customers. 

Columbia  Gas  estimates  the  new 
delivery  facility  to  cost  approximately 
$38,398.  It  is  indicated  that  MRO  will 
reimburse  Columbia  Gas'  total  facility 
cost. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after.the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-6441  Filed  3-13-97;  8:45  am) 

BIUJNG  CODE  S717-01-M 

[Docket  No.  ER94-24-017] 

Enron  Power  Marketing,  Inc.;  Notice  of 
Filing 

March  10. 1997. 

Take  notice  that  on  January  21, 1997, 
Enron  Power  Marketing,  Inc.  tendered 
for  filing  a  Notification  of  Change  in 
Status. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission  s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  20,  199\  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  97-6442  Filed  3-13-97;  8:45  am] 

BILUNG  CODE  6717-41-M 


[Docket  No.  RP97-8-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Informal  Settlement 
Conference 

March  10.  1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday,  March 
20,  1997,  at  10:00  a.m.,  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  in  18  CFR 
385.102(c),  or  any  participant,  as 
defined  in  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations,  18  CFR 
385.214. 

For  additional  information,  contact 
Donald  Williams  at  (202)  208-0743  or 
Anja  M.  Clark  at  (202)  208-2034. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-6446  Filed  3-13-97;  8:45  ami 
BILLMC  COOE  CZIT-OI-M 


[Docket  No.  ER97-1 566-000] 

Southwestern  Public  Service 
Company;  Notice  of  Filing 

March  10,  1997. 

Take  notice  that  on  February  6,  1997, 
Southwestern  Public  Service  Company 
(Southwestern)  submitted  an  executed 
service  agreement  under  its  open  access 
transmission  tariff  with  e  prime.  The 
service  agreement  is  for  umbrella  non- 
firm  transmission  service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  21,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-6443  Filed  3-13-97;  8:45  am) 

BILUNG  CODE  S717-01-M 


[Docket  No.  CP94-161-006] 

Avoca  Natural  Gas  Storage;  Notice  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  Avoca 
Gas  Storage  Project  Supplement  and 
Request  for  Comments  on 
Environmental  Issues 

March  10.  1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  to 
evaluate  the  environmental  impacts  of 
the  construction  of  about  87.6  miles  of 
various  diameter  pipeline  and  related 
facilities  proposed  in  the  Avoca  Gas 
Storage  Project  Supplement.'  This  EQ 
will  be  used  by  the  Commission  in  its 
decision-making  process  to  determine 
whether  the  project  is  in  the  public 
convenience  and  necessity. 

Summary  of  the  Proposed  Profect 

Avoca  Natural  Gas  Storage  (Avoca) 
received  a  certificate  authorizing  the 
development  of  gas-storage  caverns  in 
an  order  issued  on  September  20,  1994. 
In  conjunction  with  the  construction  of 
the  storage  caverns,  Avoca  wants  to 
construct  facilities  to  transport  brine 
from  the  Avoca  Storage  Field  (under 
development)  near  Avoca,  New  York,  to 
two  salt  recovery  facilities,  Akzo  Nobel 
Salt  Company  (Akzo)  and  Cargill,  Inc. 
(Cargill),  near  and  within  Watkins  Glen, 
New  York,  respectively.  The  brine 
would  be  created  during  the  solution 
mining  (or  leaching)  of  the  underground 
salt  caverns  that  will  be  used  to  store 
natural  gas.  In  that  order,  Avoca  was 
authorized  to  use  brine  injection  wells 
to  dispose  of  the  brine  created  during 
the  cavern  leaching  process.  However, 
the  aquifers  into  which  the  brine 
injection  wells  were  completed  do  not 
have  the  capability  to  receive  the  brine 
at  the  planned  design  rate  of 
production.  Therefore,  Avoca  would 
transport  the  brine  via  the  proposed 
brine  pipeline  to  the  two  salt  recovery 
facilities.  Specifically  Avoca  proposes  to 
construct: 


<  Avoca  Natural  Gas  Storage's  application  was 
filed  with  the  Commission  under  5lection  7  of  the 
Natural  Gas  Act  and  Part  157  of  the  Commission's 
regulations. 
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•  About  36.9  miles  of  10-inch- 
diameter  brine  pipeline; 

•  About  5.5  miles  of  8-inch-diameter 
brine  pipeline  (from  about  milepost 
[MPl  36.9  to  the  Akzo  facility); 

•  About  2.83  miles  of  6-inch-diameter 
brine  pipeline  (from  about  MP  36.9  to 
the  Cargill  facility); 

•  A  valve  station  (at  MP  36.9); 

•  A  brine  storage  tank,  pipeline 
pigging  equipment,  residual  water 
storage  tank,  associated  valves,  and 
piping  at  the  Avoca  facility; 

•  Electric  pumps,  associated  valves, 
pipeline  pigging  equipment,  and 
aboveground  residual  water  and  brine 
storage  tanks  at  the  Akzo  facility;  and 

•  42.4  miles  of  6-inch-diameter 
processed  water  return  pipeline  (from 
the  Akzo  facility  back  to  the  Avoca 
facility  for  reuse)  that  would  be 
installed  in  the  same  ditch  as  the  36.9- 
mile-long  10-inch-diameter  and  the  5.5- 
mile-long  8-inch-diameter  brine 
pipelines. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.^  If  you 
are  interested  in  obtaining  detailed 
maps  of  a  specific  portion  of  the  project, 
or  procedural  information,  please  write 
to  the  Secretary  of  the  Commission. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  474.5  acres  of  land 
including  land  that  would  be  used  for 
extra  workspaces  at  stream  and  road 
crossings  and  warehouse  and  staging 
areas.  About  308.1  acres  of  this  land 
would  be  within  existing  utility,  road, 
and  railroad  rights-of-way.  About  134.6 
acres  would  be  required  for  the  new 
permanent  right-of-way  and  about  31.8 
acres  of  land  would  be  restored  emd 
allowed  to  revert  to  its  former  use.  The 
proposed  pipeline  would  follow 
existing  rights-of-way  for  about  90 
percent  of  the  route. 

Avoca  would  use  a  75-  to  100- foot- 
wide  right-of-way  to  construct  most  of 
the  project  in  non-agricultural  and 
agricultural  areas,  respectively. 
However,  a  narrower  right-of-way 
would  be  used  in  some  areas. 

Avoca  would  install  only  the  brine 
pipeline  (i.e.,  no  water  return  pipeline) 
to  the  Cargill  facility,  so  the  right-of-way 
would  be  40  feet  wide  or  less  in  non- 
agricultural  areas  and  55  feet  wide  in 
agricultural  areas.  Also,  the  portion  of 
the  pipeline  right-of-way  along  the 
Conrail  railroad  right-of-way  leading  to 


'  ^The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register  Copies  are 
available  from  the  Commission's  I^blic  Reference 
and  Files  Maintenance  Branch,  888  First  Street. 
N.E..  Washington.  DC.  20426.  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


the  Akzo  facility  woidd  be  about  30- 
feet-wide. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils; 

•  Water  Resources,  fisheries,  and 
wetlands; 

•  Vegetation  and  wildlife; 

•  Endangered  and  threatened  species; 

•  Public  safety; 

•  Land  use; 

•  Cultural  resources; 

•  Air  quality  and  noise; 

•  Hazardous  waste. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Enviroiunental 
Issues 

We  have  already  identified  severaJ 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 


proposed  facilities  and  the 
environmental  information  provided  by 
Avoca.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  42  private  wells,  1  privately-owned 
community  well,  and  1  state- regulated 
non-municipal  well  would  be  within 
150  feet  of  construction  work  areas; 

•  46  perennial  streams  and  42 
intermittent  streams  would  he  crossed; 

•  3  of  the  perennial  streams  contain 
protected  fisheries; 

•  Goff  Creek  and  the  Cohocton  River 
would  be  crossed  by  directional  drilling; 

•  54  wetlands  would  be  crossed; 

•  About  3.92  miles  of  State 
Reforestation  Lands  would  be  crossed; 

•  About  9.79  mile*  of  agricultural 
land  would  be  crossed; 

•  Proposed  construction  right-of-way 
would  be  wide  for  this  size  pipeline; 

•  The  area  into  which  an  existing 
gravel  mining  operation  plans  to  expand 
would  be  crossed; 

•  Finger  Lakes  Trail  would  be  crossed 
at  MPs  7.47,  22.39,  26.62,  and  39.60 
(Queen  Catherine  Marsh  Trail); 

•  About  2.93  miles  of  New  York  State 
Forest  land  would  be  crossed  including 
land  within  Moss  Hill,  Birds  Eye 
HoHow,  Groundry  Hill,  Sugar  Hill,  and 
Coon  Hollow  State  Forests; 

•  The  access  road  for  the  Sanford 
Lake  Day  Use  Area,  a  public  recreation 
area,  would  be  crossed  near  MP  19.97; 

•  Watkins  Glen  State  Park  would  be 
crossed  by  using  the  existing  Conrail 
railroad  trestle  across  Glen  Creek  Gorge 
for  about  450  feet  or,  alternatively, 
Watkins  Glen  State  Park  may  be  crossed 
at  another  location  entirely  by 
directional  drill;  and 

•  6  residences  are  located  within  50 
feet  of  construction  work  areas. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  N.E., 
Washington.  DC  20426; 

•  Reference  Docket  No.  CP94-161- 
006;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  April  9,  1997. 
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If  you  do  not  want  to  send  comments 
at  this  lime  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  3).  If  you 
do  not  return  the  Information  Request, 
you  will  be  taken  off  the  mailing  list. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor." 
Among  other  things,  interveners  have 
the  ri^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

You  do  not  need  intervenor  status  to 
have  your  scoping  comments 
considered. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  97-6440  Filed  3-13-97;  8:45  ami 

BILLING  C006  6717-01-M 

[Project  No.  11547-000  Connecticut] 

Summit  Hydropower;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

March  10,  1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
proposed  Hale  Project  located  on  the 
Quinebaug  River  in  the  Town  of 


Putnam,  Windham  County,  Connecticut, 
and  has  prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  proposed 
project.  In  the  DEA,  the  Commission's 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  proposed 
project  and  has  concluded  that  approval 
of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch 
of  the  Commission's  offices  at  888  First 
Street.  N.W..  Washington.  D.C.  20426. 

Comments  should  be  filed  within  30 
days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell. 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E.. 
Washington.  D.C.  20426.  Please  affix 
Project  No.  11547-000  to  all  comments. 
For  further  information,  please  contact 
Rainer  Feller.  Environmental 
Assessment  Coordinator,  at  (202)  219- 
2796. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-6445  Filed  3-13-97;  8:45  am] 

BILLING  CODE  6717-01-M 

[Project  No.  11511-001  Kentucky  and 

Illinois] 

Hydro  Matrix  Partnership,  Ltd.;  Notice 
of  Surrender  of  Preliminary  Permit 

March  10.  1997. 

Take  notice  that  Hydro  Matrix 
Partnership,  Ltd..  permittee,  for  the 
Uniontown  Lock  and  Dam  Project 
located  on  the  Ohio  River  in  Gallatin 
County.  Illinois  and  Union  County, 
Kentucky,  requested  that  its  preliminary 
permit  be  terminated.  The  preliminary 
permit  was  issued  on  June  5.  1995.  and 
would  have  expired  on  May  31.  1998. 


The  permittee  states  that  the  project 
would  be  economically  infeasible. 

The  permittee  filed  the  request  on 
December  30, 1996,  and  the  preliminary 
permit  for  Project  No.  11511  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007.  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4.  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-6444  Filed  3-13-97;  8:45  am) 

BILUNG  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  During  the  Week 
of  February  17  Through  February  21, 
1997 

During  the  Week  of  February  1 7 
through  February  21. 1997.  the  appeals, 
applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  DC  20585-0107. 

Dated:  March  5,  1997. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


Submission  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals.  Department  of  Energy 

[Week  of  Feb.  17  through  Feb.  21 .  1997] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

2J^6/97  

2/18/97  

ftoncy  L.  Donaldson,  Salem.  Oregon  

Western  Star  Propane.  Inc..  Littlerock.  Cali- 
fornia. 

Personnel  Security  Hearina 

VFA-0271 

VEE-0040 
VSO-0136 

/Vppeal  of  an  Information  Request  Denial.  If  granted:  The 
Freedom  of  Infonnation  Request  Denial  issued  by  Bon- 
neville Power  Administration  would  be  rescinded,  and 
Nancy  L.  Donaldson  would  receive  access  to  certain 
DOE  information. 

Exception   to   the   Reporting    Requirements.    II   granted: 

2/19/97 

Western  Star  Propane,  Inc.  would  not  be  required  to  file 
Fomi  EIA-782B.  Reseller's/Retailer's  Monthly  Petroleum 
Product  Sales  Report. 
Request  for  Hearing  under  10  C.F.R.  Part  710.  If  granted: 

Ar\  individual  employed  by  the  Department  of  Energy 
would  receive  a  hearing  under  10  C.F.R.  Part  710. 

Federal  Register  /  Vol.  62,  No.  50  /  Friday,  March  14,  1997  /  Notices 


12165 


(FR  Doc.  97-6466  Filed  3-13-97;  8:45  ami 

BILLING  CODE  6450-01 -P 


Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  February  17 
Through  February  21, 1997 

Office  of  Hearings  and  Appeals 

During  the  week  of  February  17 
through  February  21,  1997.  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m.. 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://vsrww.oha.doe.gov. 

Dated:  March  5,  1997. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

DECISION  UST  NO.  21 
Appeals 

Acadian  Gas  Pipeline  System,  2/18/97, 
VFA-0260 


Acadian  Gas  Pipeline  System 
(Acadian)  filed  an  Appeal  from  a 
determination  issued  to  it  on  November 
26,  1996,  by  the  Department  of  Energy's 
Strategic  Petroleum  Reserve  Project 
Management  Office  (SPRP).  That 
determination  was  issued  in  response  to 
a  request  for  information  that  Acadian 
submitted  under  the  Freedom  of 
Infonnation  Act  (FOIA).  The  request 
sought  all  records  regarding  the  DOE's 
sale  of  certain  Strategic  Petroleum 
Reserve  property.  SPRP  conducted  a 
search  of  its  records  and  provided 
Acadian  with  a  complete  file  of 
responsive  documents.  However,  SPRP 
withheld  certain  infonnation  pursuant 
to  Ejcemptibn  4  of  the  FOIA.  The  Appeal 
challenged  the  adequacy  of  the  search 
conducted  by  SPRP.  In  considering  the 
Appeal,  the  DOE  found  that  Acadian's 
request  had  not  been  subjected  to  a 
search  sufficiently  thorough  and 
conscientious  to  meet  the  established 
standards  of  reasonableness. 
Accordingly,  the  Appeal  was  granted 
and  SPRP  was  directed  to  perform  a 
new  search  and  issue  a  new 
determination  identifying  all  responsive 
documents  and  justifying  any 
withholdings. 

STAND  ofAmarillo.  Inc.,  2/20/97,  VFA- 
026J 
The  Office  of  Hearings  and  Appeals 
(OHA)  denied  an  Appeal  that  was  filed 
by  STAND  of  Amarillo.  Inc.  (STAND) 
pursuant  to  the  Freedom  of  Information 
ACT  (FOIA).  hi  the  Decision,  OHA 
found  that  the  search  for  responsive 
documents  performed  by  the 
Albuquerque  Operations  Office  was 
adequate,  that  91  documents  requested 
by  STAND  belonged  to  a  DOE  contractor 


and  were  not  agency  records  subject  to 
the  FOIA,  and  that  these  documents 
were  not  otherwise  subject  to  release 
under  the  DOE  regulations. 

William  H.  Payne.  2/20/97.  VFA-0262 

William  H.  Payne  filed  an  Appeal 
from  a  FOIA  determination  issued  by 
the  Albuquerque  Operations  Office 
(AOO).  The  DOE  found  that  the 
Albuquerque  Operations  Office  (1) 
properly  withheld  portions  of  legal 
invoices  based  upon  the  attorney  work- 
product  privilege  recognize  under  FOIA 
Exemption  5,  but  failed  to  segregate  and 
release  non-privileged  portions  of  the 
documents;  (2)  correctly  asserted  that 
records  in  the  possession  of  a 
government  contractor  were  not 
releasable  under  the  FOIA  because  they 
were  not  agency  records  or  under  the 
control  of  DOE;  (3)  correctly  refused  to 
confirm  or  deny  the  existence  of  records 
that  would  indicate  whether  a  former 
DOE  official  had  been  accused  of  sexual 
harassment  or  was  the  subject  of  a 
"security  clearance  action." 
Accordingly,  the  matter  was  remanded 
to  the  AOO,  which  was  directed  to  issue 
a  revised  determination  concerning  the 
legal  invoices  withheld  in  their  entirety 
and  to  release  any  segregable,  non- 
exempt  information. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not.summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Crude  Oil  Supple  Ref  Dist RB272-00094 

O'Toole  Mechanical  Services  _• - RC272-362 

Robert  L.  Helms  Construction RJ272-00037 


2/18/97 
1/18/97 
2/20/97 


Dismissals 


The  following  submissions  were  dismissed. 


Name 


Case  No. 


Patrick  G.  Eddington 

Supervalu.  Inc 

Supervalu.  Inc 


VFA-0270 

RK272-3906 

RR272-275 


[FR  Doc.  97-6467  Filed  3-13-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5710-51 

Agency  Information  Collection 
Activities  Under  0MB  Review 

Polychlorinated  Biphenyls  (PCBs): 
Manufacturing,  Processing  and 
Distribution  in  Commerce  Exemptions 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  submission  to  OMB. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
entitled:  Polychlorinated  Biphenyls 
(PCBs):  Manufacturing,  Processing  and 
Distribution  in  Commerce  Exemptions 
[EPA  ICR  No.  0857.07;  OMB  Control  No. 
2070-0021)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval 
pursuant  to  the  OMB  procedures  in  5 
CFR  1320.12.  The  ICR.  which  is 
abstracted  below,  describes  the  nature  of 
the  information  collection  and  its 
estimated  cost  and  burden. 

The  Agency  is  requesting  that  OMB 
renew  for  3  years  the  existing  approval 
for  this  ICR,  which  is  scheduled  to 
expire  on  May  31,  1997.  A  Federal 
Register  notice  announcing  the 
Agency's  intent  to  seek  the  renewal  of 
this  ICR  and  the  60  day  public  comment 
opportunity,  requesting  comments  on 
the  request  and  the  contents  of  the  ICR, 
was  issued  on  September  12,  1996  (61 
FR  48152).  EPA  did  not  receive  any 
comments  on  this  ICR  during  the 
comment  period. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  April  14,  1997. 
FOR  FURTHER  INFORMATK)N  OR  A  COPY 
CONTACT:  Sandy  Fanner  at  EPA.  (202) 
260-2740,  and  refer  to  EPA  ICR  No. 
0857.07  and  oMfe  Control  No.  2070- 
0021. 

ADDRESSES:  3end  comments,  referencing 
EPA  ICR  No.  0857.07  and  OMB  Control 
No.  2070-0021,  to  the  following 
addresses: 

Ms.  Sandy  Farmer.  U.S.  Environmental 
Protection  Agency.  Information 
Management  Division  (Mailcode: 
2137)  401  M  Street,  SW..  Washington. 
DC  20460 
And  to: 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB)  Attention:  Desk  Officer 
for  EPA.  725  17th  Street.  NW.. 
Washington.  DC  20503. 


SUPPLEMENTARY  INFORMATION: 

Review  Requested:  This  is  a  request  to 
renew  a  currently  approved  information 
collection  pursuant  to  5  CFR  1320.12. 
ICR  Numbers:  EPA  ICR  No.  0857.07; 
OMB  Control  No.  2070-0021. 

Current  Expiration  Date:  Current 
OMB  approval  expires  on  May  31.  1997. 

Title:  Polychlorinated  Biphenyls 
(PCBs):  Manufacturing.  Processing  and 
Distribution  in  Commerce  Exemptions. 

Abstract:  Section  6(e)(3)(A)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
prohibits  the  manufacture,  processing 
and  distribution  in  commerce  of  PCBs. 
TSCA  section  6(e)(3)(B)  provides  that 
any  person  may  petition  the  EPA  for  an 
exemption  from  these  prohibitions  and 
that  the  EPA  may  grant  such  an 
exemption  for  a  one-year  period  if  (1)  an 
unreasonable  risk  of  injury  to  health  or 
enviroiunent  would  not  result,  and  (2) 
good-faith  efforts  have  been  made  to 
develop  a  substitute  chemical  substance 
for  PCBs  that  does  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

Interim  Procedural  Rules  at  40  CFR 
Part  750  Subparts  B  and  C  outline  the 
procedures  for  filing  exemption 
petitions,  the  procedures  that  EPA  will 
follow  when  a  petition  is  submitted  and 
the  procedures  for  filing  a  request  to 
renew  an  exemption  previously  granted. 
Under  these  rules,  EPA  may  request 
information  from  each  petitioner  to 
determine  whether  the  petitioner  meets 
the  statutory  requirements  to  qualify  for 
an  exemption. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  750).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by.  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
approximately  two  to  eight  hours  per 
response  for  three  respondents.  These 
estimates  include  the  time  needed  to 
review  instructions;  develop,  acquire, 
install  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 


disclose  the  information.  No  person  is 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  displayed  in  40  CFR  Part 
9. 

Respondents/Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  those  persons  who  petition 
the  Environmental  Protection  Agency 
for  exemptions  from  the  prohibition  on 
the  manufacture,  processing  and 
distribution  in  commerce  of  PCBs. 

Estimated  No.  of  Respondents:  3. 

Estimated  Total  Annual  Burden  on 
Respondents:  18  hours. 

Frequency  of  Collection:  Annually. 

Changes  in  Burden  Estimates:  There 
is  a  decrease  of  37  hours  in  the  total 
estimated  respondent  burden  as 
compared  with  that  identified  in  the 
information  collection  request  most 
recently  approved  by  OMB,  from  55 
hours  currently  to  an  estimated  18 
hours.  This  reflects  the  fact  that  new 
procedures  that  EPA  has  or  plans  to  put 
in  place  with  respect  to  the  regulation 
of  PCBs  will  reduce  the  number  of 
exemption  petitions  that  respondents 
need  to  file,  and  will  eliminate  the  need 
to  file  renewal  requests  for  exemptions 
previously  granted.  This,  in  turn,  will 
reduce  the  burden  associated  with  this 
information  collection. 

According  to  the  procedures 
prescribed  in  5  CFR  1320.12.  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval.  Any  comments  related  to 
the  renewal  of  this  ICR  should  be 
submitted  as  described  above. 

Dated:  March  10.  1997. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
IFR  Doc.  97-6507  Filed  3-13-97;  8:45  am) 
BILlJNG  CO0€  a6afr-60-P 


[FRL-*710-3] 

Retrofit/Rebuild  Requirements  for  1993 
and  Eariier  Model  Year  Urban  Buses; 
Approval  of  a  Notification  of  Intent  To 
Certify  Equipment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  agency  approval  of  an 
application  for  equipment  certification. 

SUMMARY:  The  Agency  received  an 
application  dated  March  22.  1996  from 
the  Engelhard  Corporation  (Engelhard) 
with  principle  place  of  business  at  101 
Wood  Avenue.  Iselin.  New  Jersey  for 
certification  of  urban  bus  retrofit/ 
rebuild  equipment  pursuant  to  40  CFR 
85.1404-85.1415.  The  equipment  is 
applicable  to  Detroit  Diesel 
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Corporation's  (DDC's)  petroleum-fueled 
6V92TA  model  engines  having 
mechanical  unit  injectors  (MUI)  that 
were  originally  manufactured  between 
January  1979  and  December  1989.  On 
May  6,  1996  EPA  published  a  notice  in 
the  Federal  Register  that  the 
notification  had  been  received  and 
made  the  notification  available  for 
public  review  and  comment  for  a  period 
of  45  days  (61  FR  20249).  EPA  has 
completed  its  review  and  the  Director  of 
the  Engine  Programs  and  Compliance 
Division  has  determined  that  it  meets  all 
the  requirements  for  certification. 
Accordingly,  EPA  certifies  this 
equipment  effective  March  14.  1997. 
The  certified  equipment  complies 
with  the  0.10  gram  per  brake 
horsepower-hour  (g/bhp-hr)  particulate 
matter  (PM)  standard  for  the  engines  for 
which  it  is  certified  (see  below).  In 
addition,  the  equipment  will  be  offered 
to  all  parties  for  $7,940  or  less  (in  1992 
dollars)  incremental  to  the  cost  of  a 
standard  rebuild.  The  certification  of 
this  equipment  triggers  requirements  for 
transit  operators  utilizing  compliance 
Program  1  (excluding  engines  originally 
manufactured  as  meeting  California 
emissions  standards)  that  have  engines 
in  their  fleet  covered  by  this 
certification. 

DATES:  The  effective  date  of  certification 
is  March  14.  1997. 

ADDRESSES:  The  Engelhard  application, 
as  well  as  other  materials  specifically 
relevant  to  it,  are  contained  in  Public 


Docket  A-93-42,  Category  VIII-A. 
entitled  "Certification  of  Urban  Bus 
Retrofit/Rebuild  Equipment".  Docket 
items  may  be  inspected  from  8:00  a.m. 
until  5:30  p.m..  Monday  through  Friday. 
As  provided  in  40  CFR  Part  2.  a 
reasonable  fee  may  be  charged  by  the 
Agency  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Strieker,  Engine  Programs  and 
Compliance  Division  (6403J).  U.S. 
Environmental  Protection  Agency,  401 
M  St.  SW,  Washington,  D.C.  20460. 
Telephone:  (202)  233-9322. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Equipment 
Identification 

By  a  notification  of  intent  to  certify 
signed  March  22. 1996,  Engelhard 
Corporation  (Engelhard)  applied  for 
certification  of  equipment  applicable  to 
Detroit  Diesei  Corporation's  (DDC) 
6V92TA  model  urban  bus  engines 
having  mechanical  unit  injectors  (MUI) 
that  were  originally  manufactured 
between  model  years  1979  and  1993. 
Today's  certification,  however,  applies 
only  to  6V92TA  MUI  engines  originally 
manufactured  between  model  years 
1979  and  1989.  because  DDC  ceased 
production  of  the  6V92TA  MUI  after 
model  year  1989.  The  certified 
equipment,  referred  to  as  the  ETX  kit, 
consists  of  an  engine  "upgrade"  kit,  a 
CMX-5  catalytic  converter-muffler,  and 
a  proprietary  coating,  referred  to  as 
GPX-5m.  applied  to  the  piston  crowns 


and  cylinder  head  combustion 
chambers.  The  engine  upgrade  portion 
of  the  kit  consists  of  specified  DE)C 
cylinder  kits,  cylinder  heads,  camshafts, 
turbocharger,  blower,  blower  drive  gear 
(hardened  or  non-hardened,  as 
appropriate),  fuel  injectors,  and  gasket 
kit.  The  specific  combination  of  parts  to 
be  used  depends  upon  the  direction  of 
engine  rotation,  orientation  of  the 
engine  (tilt),  and  engine  power  level. 
Injector  height  and  throttle  delay  must 
be  set  to  1.460  inches  and  0.636  inches 
respectively  for  each  of  the  three 
certified  horsepower  (HP) 
configurations  (253  HP,  277  HP,  and  294 
HP). 

tlung  engine  dynamometer  testing 
conducted  on  January  26, 1996  in 
accordance  with  the  Federal  Test 
Procedure  (FTP)  for  heavy-duty  diesel 
engines.  Engelhard  documented  in  its 
March  22.  1996  notification,  PM 
emissions  below  the  0.10  g/bhp-hr  level. 
Engine  throttle  delay  and  fuel  injector 
height  settings  for  the  ETX  certification 
test  were  set  to  1.466  inches  and  0.594 
inches  respectively  in  order  to  comply 
with  FTP  cycle  statistics  requirements. 
Baseline  exhaust  emissions  data  were 
developed  by  testing  an  engine  rebuilt 
to  a  1979  urban  bus  configuration.  This 
testing  occurred  on  April  4. 1994.  This 
set  of  baseline  and  ETX  test  data,  is 
hereafter  referred  to  as  the  "original" 
baseline  and  ETX  certification  tests,  and 
are  shown  in  Table  A. 


1  ABLE  A.— "URIGINAL"  bASELINE  AND  b  1 X  UERTIFICATION  UATA 

fclX  kit  including  coated  exhaust  manifolds,  turtxxiharger  Y-pipe,  cylinder  heads,  and  pis- 
ton crowns,  and  throttle  delay  of  1 .466  inches  and  injector  height  of  0.594  inches 

"Original"  base- 
line 1979  model 
year 

"Original"  ETX 
certification  test 

1988/89  federal 
standard 

Gaseous  and  particulate  emissions  (g/l)hp-hr): 

HC 

0.5 
1.5 
10.3 
0213 

NA 
NA 
NA 

0.2 
0.4 
10.1 
0.08 

0.9 
0.6 
1.3 

1.3 

15.5 

NOx - 

PM  _ 

10.7 
0.6 

Smoke  emissions  (%  opadty): 

Accel - 

20 

15 

Pe*  ™     

50 

In  response  to  comments  from  the  public  (discussed  in  detail  below),  Engelhard  removed  the  coated  exhaust  compo- 
nents &t>m  the  ETX  kit,  and  respecified  the  throttle  delay  and  injector  height  specifications  to  1.460  inches  and  0.636 
inches  respectively.  Additional  FTP  testing  of  the  ETX  kit  was  conducted  on  September  27,  1996,  again  documenting 
PM  emissions  below  the  0.10  g/bhp-hr  level,  while  complying  with  FTP  statistical  requirements.  Additional  baseline 
data  were  developed  on  October  7,  1996  by  testing  an  engine  rebuilt  to  a  1986  urban  bus  configuration.  This  set 
of  baseline  and  ETX  test  data,  submitted  to  EPA  in  letters  of  October  21,  1996  and  October  2,  1996  respectively, 
is  hereafter  referred  to  as  the  "secondary"  baseline  and  ETX  certification  tests,  and  are  shown  in  Table  B. 

TABLE  B.— "Secondary"  Baseline  and  ETX  Certification  Data 


ETX  kit  including  only  coated  cylinder  heads  and  piston  crowns,  and  throttle  delay  of 
1 .460  inches  and  injector  height  of  0.636  inches.^ 

"Secondary" 

baseline  1979 

model  year 

"SecoTKlary" 
blXcertilH 
cabon  test 

1988/89  toderaJ 
standard 

Gaseous  and  partkxiiaie  emissions  (gA)iip-lir): 

HC 

0.5 

0.2 

1.3 
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Table  B.— "Secondary"  Baseline  and  ETX  Certification  Data— Continued 


ETX  kit  including  only  coated  cylinder  heads  and  piston  crowns,  and  ttirottle  delay  of 
1.460  Inches  and  injector  height  ot  0.636  inches.' 


CO 

NOx^ 

PM  

Smoke  emissions  (%  opacity): 

Accel 

Lug  

Peak  


"Secondary" 

baseline  1979 

model  year 


1.4 
11.4 
0.194 

NA 
NA 
NA 


"Secondary" 
ETX  certifi- 
cation test 


0.5 
10.5 
0.083 

1.4 
1.4 
1.9 


1988/89  federal 
standard 


'  These  are  the  injector  height  and  throttle  delay  settings  approved  as  part  of  today's  certification. 


15.5 

10.7 

0.6 

20 

15 
50 


Both  sets  of  emissions  test  data 
provided  by  Engelhard  demonstrate  PM 
emission  levels  are  below  0.10  g/bhp-hr. 
However,  the  "secondary"  data 
represent  the  ETX  equipment 
configuration  upon  which  today's 
certification  is  granted.  The  data 
indicate  that  applicable  engines  with 
the  certified  equipment  installed 
comply  with  the  federal  1988  model 
year  emission  standards  for 
hydrocarbon  (HC),  carbon  monoxide 
(CO),  oxides  of  nitrogen  (NOx),  and 
smoke  emissions. 

Engelhard's  March  22, 1996 
notification  of  intent  to  certify  requests 
certification  for  DDC  6V92TA  MUI 
engines  originally  certified  as  meeting 
both  federal  and  California  emissions 
standards.  However,  as  described  in 
more  detail  in  the  Summary  and 
Analysis  of  Comments  section  below, 
today's  certification  is  limited  to  1979 
through  1989  DDC  6V92TA  MUI 
engines  originally  certified  as  meeting 
federal  emissions  standards.  Today's 
certification  does  not  extend 
certification  of  equipment  to  engines 
originally  certified  as  meeting  California 
emissions  standards.  The  impact  of  this 
decision  on  transit  operators  is 
discussed  in  more  detail  in  the  Transit 
Operator  Requirements  section  below. 

Additionally,  EPA  approves  several 
supply  options  proposed  by  Engelhard 
for  transit  op>erators  to  obtain  this 
certified  equipment.  Transit  operators 
must  purchase  the  CMX-5  and  the 
GPX-5m  coated  components  of  the  ETX 
kit  from  Engelhard  or  its  distributors. 
However,  in  order  to  provide  as  much 
flexibility  to  transit  operators  as 
possible  while  ensuring  emissions 
reductions,  EPA  has  approved  several 
options  for  obtaining  the  remainder  of 
the  components  of  the  kit.  For  the  first 
supply  option,  transit  operators 
purchase  the  entire  ETX  kit  from 
Engelhard  or  its  distributors.  This 
supply  option  must  be  available  to  any 
and  all  transit  operators,  and  is  the 
option  upon  which  life  cycle  costs  have 
been  determined,  and  upon  which  the 


0.10  g/bhp-hr  standard  is  triggered.  The 
second  and  third  options,  described 
below,  may  be  available  at  Engelhard's 
discretion.  Transit  operators  who 
choose  either  of  the  options  below,  do 
so  voluntarily,  and  EPA  makes  no 
representation  concerning  the  impacts 
of  either  on  life  cycle  costs.  . 

For  the  second  supply  option,  transit 
operators  purchase  the  specified  DDC 
upgrade  parts  (excluding  the  coated 
cylinder  heads  and  piston  kits,  which 
must  be  obtained  from  Engelhard) 
through  normal  supply  channels. 
Engelhard  will  provide  the  appropriate 
DDC  parts  list  to  the  transit  operator 
upon  purchase  of  the  CMX-5  and 
coated  engine  parts.  "Equivalent" 
aftermarket  parts  are  not  permitted 
under  this  certification,  because  EPA 
has  no  assurance  that  such  parts  can 
achieve  the  0.10  g/bhp-hr  PM  standard. 
Engelhjutl  provides  the  applicable 
100.000  mile  defect  warranty  and 
150,000  mile  emissions  performance 
warranty  for  all  parts  included  in  the 
kit,  whether  purchased  from  Engelhard, 
or  through  normal  supply  channels. 
Manufacturers  of  "equivalent" 
aftermarket  parts  may  choose  to  certify 
their  parts  for  use  in  the  ETX  kit  in  a 
separate  proceeding  subject  to  testing 
and  certain  warranty  concerns. 

For  the  third  supply  option,  the 
transit  operator  obtains  most  parts  in  the 
same  maiuier  described  in  the  second 
option  above,  but  rebuilds  or 
remanufactures  in-house  the  camshafts, 
blower,  and/or  turbocharger.  Transit 
operators  can  perform  in-house 
rebuilding  of  these  three  components 
provided  the  transit  operator  meets  the 
requirements  of  the  "Engelhard 
Certified  Remanufactiu^r  Program",  and 
the  camshafts,  blower,  and/or 
turbocharger  are  rebuilt  to  the  specified 
DDC  configiu^tion. 

The  Engelhard  Certified 
Remanufacturer  Program,  to  be 
administered  by  Engelhard,  is  covered 
by  today's  certification  as  it  relates  to 
the  third  supply  option.  For  transit 
operators  who  choose  to  rebuild  the 
camshafts,  blower,  and/or  turbocharger 


in-house.  the  Certified  Remanufacturer 
Program  requires  the  transit  operator  to 
possess  a  minimum  of  five  years 
remanufacturing  experience.  In 
addition,  Engelhard  will  perform  an 
initial  inspection  of  the  remanufacturing 
operation  to  assess  facility  capabilities, 
and  will  conduct  a  complete  review  of 
the  quality  control  procedures  and 
component  reject  rate  of  the 
remanufacturing  operation.  Transit 
operators  who  perform  adequately  will 
be  designated  by  Engelhard  as 
"probational"  remanufacturing  sites. 
This  facility  will  then  be  required  to 
maintain  records  of  all  critical 
measurements  of  remanufactured 
camshafts,  blowers,  and/or 
turbochargers.  These  records  will  be 
inspected  periodically  by  Engelhard. 
Upon  completion  of  at  least  tvvo 
Engelhard  periodic  reviews  without  any 
problems,  the  facility  may  be  upgraded 
to  an  "Engelhard  Certified 
Remanufacturer".  This  option  provides 
EPA  with  reasonable  assurance  that  the 
0.10  g/bhp-hr  PM  standard  will  be 
achieved,  while  providing  transit 
operators  with  reasonable  sourcing 
flexibility. 

Engelhard  is  required  to  provide  a 
100,000  mile  defect  warranty  and 
150,000  mile  emissions  performance 
warranty  for  the  ETX  kit  and  all  of  its 
components  regardless  of  which  of  the 
three  approved  supply  options  is  used. 
Furthermore,  EPA  has  authority  to 
conduct  in-use  testing  of  certified 
equipment  to  determine  compliance 
with  the  requirements  of  the  program. 

As  noted  above,  EPA  is  certifying 
option  2  and  3  to  increase  transit 
operator  flexibility.  The  option  3 
Engelhard  Certified  Remanufacturer 
Program  is  to  be  administered  by 
Engelhard  without  further  explicit 
involvement  of  EPA.  As  with  any 
certification,  if  EPA  determines  that  any 
supply  option  is  not  resulting  in  a 
certified  engine  configuration,  then  EPA 
has  the  authorify  pursuant  to  40  CFR 
section  85.1413.  Transit  operator 
responsibilities  are  described  in  more 
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detail  in  Section  IV  of  today's  Federal 
Register  notice. 

"The  ETX  equipment  is  certified  to  a 
PM  emission  level  of  0.10  g/bhp-hr  for 
all  1979  through  1989  DDC  6V92TA 


MUI  urban  bus  engines  using  either 
diesel  fuel  »1  or  »2  (excluding  those 
originally  certified  as  meeting  California 
emissions  standards).  Table  C  lists  the 


applicable  engine  models  and 
certification  levels  associated  with  the 
certification  announced  in  today's 
Federal  Register. 


Table  C— Certification  Levels 

Engine  models 

Engine  code 

Certified 
PM  level 

1979-1989  Detroit  diesel 
6V92TA  MUI. 

all  (excluding  those  originally  certified  as  meeting  California  emissions  standards)  

0.10  (g/bhp-hr) 

n.  Summary  and  Analysis  of  Comments 

Comments  were  received  bom  nine 
parties  in  response  to  the  Federal 
Register  notice  (61  FR  50549,  May  6, 
1996).  Commenters  include  Detroit 
Diesel  Corporation  (an  engine 
manufacturer),  Johnson  Matthey  (an 
equipment  manufacturer),  and  several 
transit  properties  including  Milwaukee 
Counfy  Transit  System  (Milwaukee 
County),  Long  Beach  Transit,  New  York 
City  Transit  (NY  MTA),  New  Jersey 
Transit  (NJ  Transit),  Kansas  Cify  Area 
Transportation  Authority  (KCATA), 
Connecticut  Transit  (CT  Transit),  and 
Dallas  Area  Rapid  Transit  (DART). 

Comments  generally  fell  into  the 
following  categories:  kit  applicability, 
maintenance,  fuel  economy,  abilify  of 
the  equipment  to  meet  the  0.10  g/bhp- 
hr  standard,  backpressure,  durability, 
toxic  emissions,  part  sourcing,  and 
supply  options.  Comments  outside  of 
these  categories  were  also  received,  and 
are  discussed  separately  below. 

In  general,  transit  fleets  commenting 
on  this  equipment  are  concerned  with 
fuel  economy  impacts,  part  sourcing, 
and  equipment  cost.  DDC,  as  the 
original  manufacturer  of  the  engines  to 
which  this  equipment  is  intended, 
noted  it's  desire  to  ensure  that 
certification  of  this  equipment  would 
not  negatively  impact  the  reliabilify, 
durabilify,  performance,  or  fuel 
economy  of  its  engines,  or  in  any  way 
damage  their  product  reputation  or 
relationship  with  their  customers.  EPA 
appreciates  the  extensive  comments 
provided  by  DDC,  which  are  discussed 
in  more  detail  below.  JMI  also  provided 
extensive  comments  related  to  this 
equipment.  Most  significant  are  JMTs 
concerns  that  the  technology  of  spray 
coating  components  is  unproven,  and 
that  EngelhaJxl's  proposed  supply 
options  may  present  barriers  to 
competition.  JMl's  complete  comments 
are  also  discussed  in  detail  below. 

a.  Ability  of  the  Kit  to  Meet  0.10 
g/bhp-hr 

EPA  received  detailed  comments  frtim 
DDC  regarding  the  abilify  of  the  ETX  to 


meet  the  0.10  g/bhp-hr  PM  standard. 
DDC  performed  Federal  transient 
emissions  testing  of  the  ETX  kit  in 
various  configurations.  In  addition,  two 
transits.  Long  Beach  and  DART,  raised 
question  regarding  the  abilify  of  the  ETX 
to  consistently  achieve  the  0.10  g/bh[>- 
hr  level  to  which  Engelhard  requests 
certification. 

DDC  performed  testing  on  each  of  the 
three  HP  ratings  described  by  Engelhard 
in  its  original  notification.  In  addition, 
DDC  performed  testing  to  determine  the 
relative  PM  reductions  associated  with 
catalyst  alone  versus  the  entire  ETX  kit. 
DDC  was  unable  to  demonstrate  PM 
emissions  at  or  below  the  0.10  g/bhp-hr 
level  on  any  of  their  tests,  and  suggested 
that  additional  verification  of  emission 
reductions  be  obtained  prior  to 
certification.  In  addition,  DDC  stated 
that  it  had  experience  with  components 
using  ceramic  coatings,  noting  they  have 
seen  little,  if  any,  benefits  associated 
with  the  use  of  such  coadngs.  DDC 
requested  that  EPA  quantify  the 
reductions  associated  with  each  facet  of 
the  ETX  kit  prior  to  certifying  the 
equipment.  The  issues  raised  by  DDC 
are  discussed  below. 

Regarding  DDC's  comments  on  the 
ability  of  the  ETX  kit  to  achieve  0.10  g/ 
bhp-hr,  no  explanation  was  provided  by 
DIJC  for  the  difference  in  test  results 
between  it's  testing  and  Engelhard's 
testing.  DDC  and  Engelhard  together 
reviewed  test  procedures,  engine 
condition,  parts  condition,  etc.,  and 
could  not  agree  on  why  the  test  results 
differed. 

However,  subsequent  additional 
review  by  Engelhard  revealed 
di£ferences  that  Engelhard  believes 
could  potentially  impact  emission 
results.  As  described  in  a  September  12, 
1996  letter  to  EPA,  prior  to  performing 
it's  original  certification  test,  Engelhard 
performed  a  100-hour  break-in  on  the 
test  engine  to  ensure  proper  and 
adequate  seating  of  the  piston  rings  and 
to  stabilize  emissions  results.  DDC,  in 
it's  testing  of  the  ETX  kit,  performed 
only  25  hours  of  engine  break-in. 
According  to  its  July  18, 1996 


comments,  DDC  believes  that  25  hours 
is  sufficient  to  stabilize  emission  results 
■for  these  engines.  Engelhard,  however, 
pointed  out  that  measured  engine 
motoring  losses  at  rated  speed  for  the 
DDC  testing  was  280  Newrton-meter 
(Nm),  versus  250  Nm  for  the  Engelhard 
testing,  implying  that  the  DDC  test 
engine  experienced  more  internal 
frictional  loss  compared  to  the 
Engelhard  engine.  Engelhard  believes 
that  the  higher  frictional  loss  measured 
by  DDC  resulted  from  insufficient  break- 
in,  and  could  explain  the  higher  PM 
emissions  measured  by  DIXZ. 

In  a  November  22, 1996  letter  to  EPA, 
DDC  explained  that  the  280  Nm 
motoring  loss  was  from  the  DDC's 
testing  of  the  253  HP  version  of  the  ETX 
kit,  whereas  the  250  Nm  obtained  in 
Engelhard's  testing  was  from  the  294  HP 
version  of  the  ETX  kit.  DDC  states  that 
when  it  tested  the  294  HP  version,  the 
motoring  loss  was  274  Nm.  DDC's 
published  specification  for  running  loss 
on  the  294  HP  version  6V92TA  MUI  is 
268  Nm.  DDC  believes  that  the 
measured  motoring  loss  (274  Nm)  is  not 
unusually  high,  but  rather,  Engelhard's 
measured  loss  is  unusually  low.  DDC 
believes  that  use  of  SAE30W  lubrication 
oil,  rather  than  the  DIXi-specified 
SAE40W,  may  account  for  this 
difference. 

Engelhard  also  noted  that  DDC 
performed  testing  at  a  measured  exhaust 
backpressure  of  11.9  kPa  (3.5  inches 
Hg.)  compared  to  6.77  kPa  (2.0"  Hg.)  for 
Engelhard's  January  26,  1996  test. 
General  industry  practice  is  to  test 
engines  at  80  percent  of  manufacturer's 
recommended  maximum  backpressure 
at  rated  speed.  The  test  engine 
specification  for  maximum 
recommended  backpressure  is  2.4"  Hg., 
resulting  in  a  backpressure  setting  for 
testing  of  2.0"  Hg.  DDC  claims  to  have 
been  unable  to  achieve  the  2.0"  Hg. 
setting,  stating  the  catalyst  unit  itself 
imposed  a  backpressure  of  2.9"  Hg.  In 
its  November  22, 1996  letter  to  EPA, 
DDC  noted  a  difference  between  the 
catalyst  Engelhard  used  in  its 
certification  testing  and  the  catalyst 
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Engelhard  provided  to  DDC  for  their 
testing.  DDC  contends  that  Engelhard's 
certifica.tion  testing  was  conducted  with 
a  simple  flow-through  catalyst,  rather 
than  a  catalytic  muffler,  as  utilized  in 
DDC's  testing.  DDC  believes  that  the 
backpressure  of  a  catalytic  muffler  is 
greater  than  that  of  a  simple  flow- 
through  catalyst,  thus  explaining  DDC's 
inability  to  obtain  the  2.0"  Hg. 
backpressure  specification. 

An  October  17,  1996  conversation 
•  with  Engelhard  revealed  that  the 
catalyst  utilized  by  Engelhard  in  its 
certification  testing  had  to  be  modified, 
due  to  dynamometer  interference,  in 
order  to  be  properly  installed  in  the  test 
cell.  Such  modification  was  not 
necessary  for  proper  installation  into 
DDC's  test  cell.  Engelhard  contends  that 
the  incremental  backpressure  associated 
with  the  muffler  portion  of  the  CMX-5 
is  minimal  compared  to  the 
backpressure  associated  with  the 
catalyst  portion  of  the  unit.  Engelhard 
conducted  additional  hot-start  FTP  tests 
to  demonstrate  the  impact  of  increased 
backpressure  on  the  ability  of  the  ETX 
kit  to  achieve  the  0.10  g/bhp-hr 
standard.  Two  FTP  transient  FTP  tests 
were  conducted  at  3.0"  Hg.  and  one  at 
4.5"  Hg.  As  discussed  in  a  November  24, 
1996  letter  from  Engelhard  to  EPA.  in 
each  case,  PM  results  were  below  0.10 
g/bhp-hr,  and  were  very  close  to 
Engelhard's  original  and  secondary 
certification  test  results.  Emissions  of 
HC,  CO  and  NOx  remained  below 
Federal  standards.  Based  on  this 
additional  testing.  EPA  believes  that  the 
catalyst  configuration  difference  and 
potential  difference  in  backpressure 
does  not  explain  the  difference  in  PM 
results  obtained  by  Engelhard  and  DDC. 

In  a  September  4,  1996  letter  to  EPA, 
Engelhard  noted  another  difference 
between  it's  testing  and  DDC's  is  the 
fuel  injectors.  Engelhard's  test  engine 
used  injectors  which  fall  into  the  DDC- 
designated  category  of  "premium" 
Reliabuilt  injectors.  Engelhard  states 
that  fuel  How  variances  among  premium 
injectors  are  less  variable  than  on  non- 
premium  Reliabuilt  injectors.  The 
injectors  used  by  DDC,  although 
consistent  with  the  part  number 
identified  by  Engelhard,  did  not  fall  into 
this  same  category.  At  the  time  of 
Engelhard's  original  ETX  certification 
test  of  January  26,  1996,  Engelhard  was 
unaware  that  the  fuel  injectors  used  in 
their  test  engine  were  "premium".  Only 
after  attempting  to  resolve  the  testing 
differences  with  DEXD  did  Engelhard 
become  aware  of  this  fact.  Engelhard 
believes  the  more  consistent  fuel 
distribution  associated  with  premium 
injectors  could  impact  emissions,  and 
could  account  for  some  or  all  of  the 


difference  in  measured  emissions 
between  Engelhard  and  DEX].  As  a 
result,  Engelhard  has  specified  the  use 
of  premium  matched  fuel  injectors  to  be 
used  with  the  ETX  kit.  In  telephone 
follow-up  with  DDC  on  December  6, 
1996,  DDC  stated  that  premium 
Reliabuilt  injectors  contain  more  new 
parts,  and  fewer  remanufactured  or  used 
parts,  compared  to  non-premium 
Reliabuilt  injectors.  DDC  believes  the 
emissions  performance  of  Reliabuilt 
premium  injectors  is  equivalent  to  the 
emissions  performance  of  non-premium 
injectors,  but  acknowledges  that 
premium  injectors  may  demonstrate 
superior  in-use  durability  due  to  the 
higher  percentage  of  new  parts  in  the 
injector. 

In  spite  of  the  differences  noted  by 
Engelhard  between  it's  testing  and 
DDC's  testing,  EPA  believed  that 
additional  data  were  necessary  in  order 
to  address  the  uncertainty  raised  by 
DDC's  comments.  To  that  end,  EPA 
requested  that  Engelhard  retest  the  ETX 
kit  in  the  presence  of  an  EPA  test 
observer.  This  course  of  action  is 
consistent  with  DDC's  recommendation 
in  its  comments  that  EPA  pursue 
"additional  verification"  of  the  ETX  kit. 

On  September  27, 1996,  Engelhard 
performed  a  secondary  ETX  certification 
test  at  Southwest  Research  Institute,  in 
San  Antonio,  TX.'  The  results  of  this 
testing  indicate  that  the  ETX  kit  can 
achieve  the  0.10  gA)hp-hr  PM  level.  The 
EPA  observer  found  no  testing  or 
procedural  violations.  According  to 
DDC,  two  days  prior  to  EPA's  visit,  a 
DDC  representative  observed  testing  of 
the  Engelhard  equipment  at  the  same 
facility,  and  likewise  found  no 
indication  of  testing  concerns. 

In  addition  to  conducting  the  above- 
noted  additional  test  in  the  presence  of 
an  EPA  observer,  Engelhard  provided 
additional  hot-start  transient  test  data  in 
its  September  4,  1996  letter  (both  with 
and  without  coated  exhaust 
components)  that  supports  the 
consistent  ability  of  the  ETX  kit  to  meet 
the  0.10  g/bhp-hr  standard 

In  summary,  EPA  believes  that 
Engelhard  has  sufficiently  demonstrated 
the  ability  of  the  ETX  kit  to  achieve  the 


'  As  discussed  elsewhere  in  today's  notice,  in 
response  to  EPA  and  public  comments.  Engelhard 
had  modified  the  ETX  kit  by  removing  coated 
exhaust  components  from  the  kit,  and  returning  the 
injector  height  and  throttle  delay  settings  to  their 
original  specifications.  The  testing  performed  on 
September  27.  1996  served  three  purposes;  1)  to 
address  DDC's  test  data  regarding  the  ability  of  the 
kit  to  achieve  0.10  g/bhp-hr:  2j  to  ensure  that  the 
0.10  g/bhp-hr  level  could  be  achieved  in  spite  of  the 
removal  of  the  coaled  exhaust  components  and 
resetting  of  injector  height  and  throttle  delay;  and 
3)  to  provide  additional  data  to  be  used  for 
determining  the  fuel  economy  impact  of  the  ETX 
kit. 


0.10  g/bhp-hr  PM  standard.  Although 
there  is  no  clear  explanation  for  the 
difference  in  test  results  between 
Engelhard's  testing  and  DDC's  testing, 
EPA  believes  Engelhard  has  provided 
sufficient  supplemental  data  which 
demonstrates  the  ability  of  the  ETX  kit 
to  achieve  the  0.10  g/bhp-hr  PM 
standard.  EPA  retains  authority  to 
conduct  in-use  testing  of  certified 
equipment  as  described  in  40  CFR 
Subpart  O.  In  addition,  equipment 
manufacturers  must  provide  a  100,000 
mile  defect  warranty,  and  a  150,000 
mile  emission  performance  warranty  on 
certified  equipment. 

Regarding  DDC's  suggestion  that 
Engelhard  quantify  the  relative  PM 
benefits  associated  with  different 
aspects  of  the  kit,  EPA  notes  that  no 
such  requirement  exists  in  the 
certification  requirements  of  this 
program.  EPA  has  in  the  past  expressed 
its  position  that  components  that  do  not 
contribute  to  the  ability  of  equipment  to 
reduce  emissions,  or  which  are  not 
reasonably  necessary  to  provide  the 
equipment  manufacturer  with  adequate 
liability  protection,  will  not  be 
considered  part  of  a  certified  equipment 
package.  DIXZ  comments  that,  based  on 
it's  past  experience,  the  coatings  used 
by  Engelhard  in  this  kit  may  not 
contribute  to  any  PM  reductions. 
However,  DDC  has  not  provided  any 
evidence  that  coatings  which  DDC  has 
evaluated  are  the  same,  or  similar  to,  the 
GPX-5m  coating  of  this  equipment 
package.  In  fact,  Engelhard  provided 
EPA  with  a  confidential  description  of 
the  coating  and  it's  application 
technique,  that  support  Engelhard's 
claim  that  the  coating  composition  has 
changed  over  time,  and  likely 
contributes  to  PM  reduction.  Without  a 
clear  indication  that  the  current  GPX- 
5m  coating  does  not  contribute  to  PM 
reduction,  EPA  believes  it  reasonable  for 
Engelhard  to  include  such  coating  as  an 
emissions-related  part  of  the  ETX  kit. 

b.  Equipment  Durability 

Several  commenters  raised  questions 
with  regard  to  the  durability  of  the  ETX 
kit,  or  its  components,  in  actual  use.  NY 
MTA  conunents  that  operating 
experience  with  the  ETX  kit  is  limited, 
and  questions  the  performance 
characteristics  of  the  ETX  kit  on  in- 
service  buses.  Long  Beach  commented 
that  there  is  no  information  to 
substantiate  that  this  equipment  will 
effectively  provide  an  average  engine 
life  of  300.000  miles  after  rebuild.  KCTA 
stated  that  it  has  had  an  unfavorable 
experience  with  previous  generation 
ceramic  engine  coatings.  KCTA  has  used 
GPX  coatings  on  three  buses  in  the  past. 
One  bus  is  still  in  service  (after  2V2 
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years  of  operation),  a  second  bus  lasted 
only  5  months,  and  a  third  lasted  only 
10  months.  No  details  were  provided  by 
KCTA  explaining  the  reason  these  buses 
were  removed  fi-om  service.  KCTA 
recommends  additional  testing  of  . 
ceramic  coatings  prior  to  certification. 
NJ  Transit  expressed  concern  that 
degradation  of  the  proprietary  spray 
coating  could  leave  them  open  to  non- 
compliance penalties  should  an  engine 
equipped  with  the  ETX  kit  fail  to  meet 
emissions  standards  in-use. 

DDC  provided  several  comments 
regarding  durability.  First,  DDC  states 
that  new  engine  manufacturers  are 
required  to  conduct  durability  testing 
for  new  engine  certification.  DDC 
acknowledges  that  the  urban  bus 
retrofit/rebuild  regulations  do  not 
require  such  testing,  but  expressed 
concern  whether  emissions  would 
remain  below  the  standard  throughout 
the  life  of  the  rebuild.  In  addition,  DEXi; 
states  that  some  oxidation  catalyst 
formulations  can  suffer  from  poisoning 
through  contact  with  exhaust  gases,  and 
states  that  no  data  have  been  presented 
which  shows  this  particular  catalyst 
formulation  is  resistant  to  poisoning. 
Finally,  DDC  conunents  that  its 
experience  with  ceramic  coatings 
indicates  that  they  can  become  overlaid 
with  combustion  deposits,  reducing 
their  efficiency.  However,  DDC  also 
states  that  they  have  no  reason  to 
believe  that  thermal  barrier  coatings  do 
not  retain  their  thermal  insulating 
properties  over  time. 

JMI  also  provided  several  comments 
regarding  durability.  First,  JMI  states 
that  ceramic  spray  coatings  are 
unproven  technologies  in  diesel 
engines.  JMI  expressed  concern  that 
surface  contaminants,  such  as  oil,  on 
both  new  and  rebuilt  parts  may  interfere 
with  proper  adhesion  of  the  coating 
material  to  the  coated  engine  part.  In 
addition,  JMI  referenced  a  rejwrt 
prepared  for  the  National  Aeronautics 
and  Space  Administration  (NASA)  and 
U.S.  Department  of  Energy  (DOE)  which 
concludes  that  "(r)eliability  and 
durability  of  thermal  barrier  coatings 
remain  major  issues". 

EPA  appreciates  that  transit  operators 
are  concerned  with  the  durability  of  this 
equipment,  and  subsequent  additional 
costs  or  engine  damage  that  potentially 
could  result  from  premature  equipment 
failure.  EPA  is  also  concerned,  in 
general,  with  durability  of  equipment 
certified  under  this  program  because  of 
the  potential  impacts  on  emissions. 
However,  EPA  notes  that  the  urban  bus 
retrofit/rebuild  regulations  do  not 
require  an  in-service  durability 
demonstration  as  a  condition  of 
certification,  nor  is  certified  equipment 


required  to  be  durable  for  300,000  miles. 
Rather,  equipment  certifiers,  including 
Engelhard,  are  required  pursuant  to  40 
CFR  Section  85.1409  to  provide  a 
100,000  mile  equipment  defect  warranty 
and  a  150,000  mile  emissions 
performance  warranty. 

KCTA's  limited  experience  with 
ceramic  coated  engine  parts  resulted 
unfavorably.  Unfortunately,  KCTA's 
comments  do  not  correlate  the  early 
removal  &x)m  service  of  the  two  KCTA 
buses  with  the  use  of  previous 
generation  ceramic  coated  engine 
components.  Nonetheless,  these 
comments  raise  a  legitimate  concern 
regarding  durability — a  concern  also 
raised  by  DDC  and  JMI  in  their 
comments,  which  EPA  addresses  below. 

Regarding  catalyst  poisoning  raised  by 
DDC,  EPA  has  no  reason  to  believe,  nor 
did  DDC  provide  a  reason  to  suspect, 
that  the  catalyst  formulation  used  in  this 
kit  will  suffer  from  exhaust  gas 
poisoning.  Engelhard's  previously 
certified  CMX  catalytic  converter  (60  FR 
28402,  May  31,  1995)  has  been  in  use 
in  the  retrofit/rebuild  program  for  over 
a  year,  during  which  time  which  EPA 
has  not  become  aware  of  any  incidents 
of  catalyst  poisoning.  The  catalyst  in  the 
ETX  kit  is  an  improved  version  of  the 
CMX.  EPA  will  continue  to  monitor 
problems  with  this,  or  other,  certified 
equipment,  and  encourages  transit 
operators  to  provide  any  information 
regarding  catalyst  poisoning. 

JMI  bases  its  comments  regarding  the 
viability  of  spray  coatings  primarily  on 
the  conclusions  reached  in  the  NASA/ 
DOE  report  prepared  in  1991.  However, 
EPA  cannot  rely  on  the  JMI  comments 
as  a  basis  to  deny  certification  because 
JMI  has  provided  no  information  to 
suggest  the  coating  technology  analyzed 
in  the  NASA/DOE  report  is  the  same  as, 
or  similar  to,  the  GPX-5m  coating  used 
in  the  ETX  equipment  package.  In  fact, 
Engelhard's  confidential  description  of 
the  ceramic  coating  and  it's  application 
technique  provided  to  EPA,  highlights 
differences  between  the  coatings 
examined  in  the  NASA/DOE  study 
compared  to  the  coating  Engelhard  has 
developed  for  the  ETX  kit.  The  NASA/ 
DOE  findings  of  1991  indicate  that,  at 
that  time,  additional  development  of 
coatings  may  have  been  necessary  to 
make  coating  technology  viable  in  the 
diesel  engine  market  place.  According 
to  the  confidential  information  provided 
by  Engelhard,  the  ceramic  coating 
technology  has  developed  compared  to 
that  examined  in  the  NASA/DOE  study. 

EPA  has  previously  certified  an 
Engelhard  equipment  package  utilizing 
GPX  coatings  (60  FR  47170,  September 
11,  1995).  From  the  standpoint  of 
physical  durability  of  the  coating,  EPA 


is  not  aware  of  any  prematiire  wear  or 
failure  of  this  certified  equipment.  As 
mentioned  previously,  in  response  to 
concerns  about  the  physical  durability 
of  the  new  GPX-5m  coating,  Engelhard 
provided  EPA  a  detailed  confidential 
description  of  the  coating  and  its 
application  technique.  In  addition,  in  a 
May  23, 1996  letter  to  EPA,  Engelhard 
provided  data  from  three  in-use  buses 
using  previous  generation  GPX-4 
coatings.  Coating  thickness 
measurements  were  made  on  piston 
crowns  and  cylinder  head  combustion 
chambers,  and  were  found  to  be  within 
nominal  design  specifications  at  an 
average  of  123,000  miles.  In  addition, 
deposit  formations  on  the  combustion 
surfaces  were  nearly  non-existent. 
Engelhard  indicates  that  design 
advances  in  the  current  GPX-Sm 
coatings  are  intended  to  further  reduce 
deposit  formation  and  increase  coating 
durability  beyond  that  of  the  GPX-4 
coating. 

EPA  is  concerned,  in  general,  v^th 
equipment  durability,  and  believes  that 
certifiers  will  evaluate  the  durability  of 
their  equipment  in  order  to  minimize 
their  liability  resulting  from  the 
emissions  performance  warranty. 
However,  program  regulations  do  not 
require  a  durability  demonstration.  EPA 
believes  the  available  information  does 
not  indicate  a  durability  concern  with 
the  equipment  certified  in  today's 
notice,  and  therefore,  does  not  provide 
sufficient  basis  to  deny  certification  on 
these  grounds.  EPA  retains  authority  to 
conduct  in-use  testing  of  any  certified 
equipment  for  compliance  with  the 
requirements  of  the  program.  In 
addition,  equipment  certifiers  must 
provide  a  100,000  mile  defect  warranty 
and  a  150,000  mile  emissions 
performance  warranty  on  all  certified 
equipment. 

Lastly,  regarding  NJ  Transit's  concern 
for  being  subject  to  penalties  if  degraded 
coatings  cause  an  engine  to  fail  to  meet 
its  certified  PM  level,  EPA  notes  that  the 
equipment  certifier  is  responsible  for 
the  emissions  performance  of  the  engine 
through  the  150,000  mile  emissions 
performance  warranty  period,  if  the 
transit  properly  installs  and  maintains 
equipment  in  accordance  with  the 
equipment  manufacturer's  instructions. 
The  transit  operator  is  responsible  for 
proper  installation  and  use  of  certified 
equipment,  and  is  responsible  for  the 
emissions  performance  of  equipment 
operated  beyond  the  150,000  miles 
emissions  warranty  ]>eriod.  Also,  the 
retrofit/rebuild  program  does  not 
obviate  compliance  with  any  state  or 
local  emission  requirements,  such  as 
inspection/maintenance  (I/M)  or  smoke 
toting  programs. 
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c.  Exhaust  Backpressure 

DDC  provided  comments  related  to 
the  exhaust  backpressure  resulting  from 
installation  of  the  CMX-5  catalytic 
muffler,  and  its  potential  impact  on 
engine  performance  and  durability.  DDC 
provided  these  comments  in  response  to 
the  proposed  certification,  and  in  a 
November  22,  1996  letter  to  EPA. 

DDC  notes  that  the  maximum 
recommended  exhaust  backpressure  for 
6V92TA  MUI  engines  generally  ranges 
from  2.5  "  Hg.  to  3.5  "  Hg.  at  full  rated 
power,  with  the  majority  of  engines 
having  a  backpressure  specification 
between  3.0"  Hg.  and  3.5"  Hg.  DDC  is 
concerned  that  the  backpressure 
imposed  by  the  CMX-5  catalyst  may 
cause  engines  to  exceed  the  maximum 
exhaust  backpressure  specification 
recommended  by  DDC.  DDC  references 
chassis  dynamometer  testing  performed 
on  several  engines  utilizing  the  original 
CMX  version  catalytic  muffler  produced 
by  Engelhard  and  certified  by  EPA 
under  this  program.  DDC  comments  that 
the  chassis  testing  shows  average 
backpressure  at  rated  speed  and  full 
load  of  5.3"  Hg.  with  the  CMX  installed, 
versus  3.3"  Hg.  with  the  standard 
exhaust  muffler  installed.  Finally,  DEXD 
expressed  its  opposition  to  the 
procedure  recommended  by  Engelhard 
for  determining  whether  the  catalyst 
unit  requires  cleaning.  Engelhard's 
instructions  involve  operating  the 
engine  in  a  rated  s(>eed,  no  load 
condition  (high  idle)  and  recording  the 
pressure  drop  across  the  CMX-5  unit. 
This  is  the  same  procedure 
recommended  by  Engelhard  for 
determining  backpressure  across  the 
original  CMX  catalytic  muffler,  and  was 
derived  from  DDC  Service  Information 
Bulletin  7-D-95.  DDC,  however, 
contends  that  this  service  procedure 
was  only  intended  for  a  limited 
population  of  6V92TA  engines  that  were 
originally  equipped  with  particulate 
traps.  Piirsuant  to  an  agreement  with 
EPA,  these  traps  were  removed  and 
replaced  with  catalytic  converter- 
mufflers  because  of  severe  durability 
concerns. 

The  chassis  dynamometer  data 
provided  by  DDC  were  generated  on 
buses  operated  by  a  fleet  located  in  the 
Northeast.  The  Agency's  follow-up 
conversations  with  that  fleet  indicate 
that  a  venturi  was  improperly  installed 
when  measuring  the  backpressure, 
resulting  in  unusually  high 
backpressure  readings  with  the  CMX 
installed.  With  the  measurement 
conducted  properly,  exhaust 
backpressure  was  3.2"  Hg.,  which  is 
below  the  recommended  maximum 
backpressure  for  those  engines. 


Therefore.  EPA  does  not  believe  that 
DEXZ's  comments  with  respect  to 
measured  in-use  backpressure  are 
convincing. 

EPA  does  not  dispute  that  a  catalytic 
muffler,  in  general,  may  increase  the 
engine  exhaust  backpressure  compared 
to  a  standard  noise  muffler.  In  fact, 
when  the  "secondary"  ETX  certification 
test  was  conducted,  EPA  requested  a 
backpressure  comparison  between  a 
standard  muffler  and  the  CMX-5.  EPA 
selected  the  standard  muffler,  and 
Engelhard  measured  the  incremental 
difference  between  the  muffler  and  the 
CMX-5  at  rated  speed  and  full  load.  The 
test  revealed  a  0.6  inches  Hg.  difference 
in  backpressure  (2.0  inches  Hg.  with  the 
muffler  installed  versus  2.6  inches  Hg. 
with  the  CMX-5  installed).  The 
previously-certified  CMX  has  been  in 
service  for  over  a  year,  and  EPA  has  not 
become  aware  of  any  problems  relating 
to  or  resulting  from  increased 
backpressure.  During  a  December  17, 
1996  conversation,  representatives  of 
the  Washington  Metropolitan  Area 
Transit  Agency  (WMATA)  stated  they 
have  not  seen  any  discernable  difference 
in  backpressure  or  fuel  economy 
associated  with  use  of  Engelhard's 
previously  certified  CMX  catalyst.  In  a 
December  2,  1996  letter  to  EPA. 
Engelhard  provided  data  demonstrating 
that  the  backpressure  resulting  from  the 
CMX-5  unit  is  equal  to,  or  lower  than, 
the  backpressure  resulting  from  the 
certified  CMX  over  a  wide  range  of 
exhaust  flow  rates.  Finally,  DDC  has 
provided  no  explanation  of  the 
difference,  in  terms  of  susceptibility  to 
backpressure  impacts,  between  the 
engines  for  which  Service  Information 
Bulletin  7-D-95  was  intended,  and 
those  which  are  covered  by  this,  and 
other,  retrofit  certifications  utilizing 
catalytic  mufflers. 

Any  future  information  provided  by 
interested  parties  regarding  the  impacts 
of  certified  equipment  on  exhaust 
backpressure  would  be  taken  under 
consideration.  EPA  appreciates  that 
there  may  room  for  improvement  in 
maintenance  procedures  of  equipment 
certified  under  this  program.  Such 
concerns,  in  general,  can  also  occur 
with  procedures  relating  to  new 
engines.  EPA  encourages  all  equipment 
certifiers  to  issue  revised  check 
procedures  when  appropriate.  If 
Engelhard  determines  that  another 
check  is  appropriate,  or  if  EPA  becomes 
aware  that  backpressure  is  exceeding 
manufacturer  limits  on  in-use  buses, 
then  Engelhard  should  revise  such 
procedures.  Pursuant  to  40  CFR  Section 
85.1413.  EPA  has  authority  to  decertify 
equipment  that  does  not  comply  with 
the  requirements  of  the  regulations. 


d.  Supply  Options 

As  originally  proposed  in  an 
addendum  dated  March  25. 1996.  three 
supply  options  would  be  available  at 
Engelhard's  discretion.  Under  proposed 
opUon  1,  Engelhard  would  supply  all 
components  of  the  kit  (GPX  coated 
parts,  CMX-5  converter  muffler  and  all 
new  and  rebuilt  parts  specified  in 
Attachment  1  of  the  notification  of 
intent  to  certify)  to  the  transit  operator. 
Under  option  2.  Engelhard  would 
supply  the  GPX  coated  components 
(exhaust  manifolds,  turbocharger  Y- 
pipes.  cylinder  kits,  and  cylinder  heads) 
and  the  CMX-5  converter  muffler.  The 
other  engine  components  (fuel  injectors, 
camshafts,  air  inlet  hose,  blower,  blower 
drive  gear,  blower  bypass  valve, 
turbocharger,  turbocharger  Y-pipe, 
exhaust  manifolds,  and  gasket  kit) 
would  be  purchased  separately  or 
supplied  separately  as  long  as  such 
parts  were  Engelhard  OEM  specified 
components  or  their  equivalent.  Under 
option  3.  Engelhard  would  provide  the 
GPX  coated  parts  described  in  option  2 
above,  as  well  as  the  CMX-5  converter 
muffler,  and  the  new  engine  parts  listed 
in  Attachment  1  of  the  notification  of 
intent  to  certify  (gasket  kit.  cylinder  kits, 
air  inlet  hose,  and  blower  bypass  valve). 
The  remanufactured  parts  required  to 
complete  the  kit  (fuel  injectors, 
camshafts,  blower,  blower  drive  gear, 
turbocharger,  exhaust  manifolds,  and 
turbocharger  Y-pipe)  would  be  rebuilt 
in-house  by  the  transit  operator  if  the 
transit  operator  was  deemed  an 
"Engelhard  Certified  Remanufacturer". 
To  obtain  this  status,  transit  operators  or 
third  parties  would  be  required  to 
undergo  training  bom  Engelhard,  and  be 
certified  by  Engelhard  as  capable  of 
remanufacturing  components  within 
required  tolerances.  In  addition,  transit 
operators  would  be  required  to  maintain 
records  to  demonstrate  continued  abilify 
to  meet  these  requirements. 

With  regard  to  option  2  proposed  by 
Engelhard.  DDC  commented  that 
allowing  the  use  of  "equivalent"  parts  is 
not  appropriate.  DDC.  as  the  original 
engine  manufacturer  to  which  this 
applies,  has  developed  products  over 
many  years  which  encompass  a  myriad 
of  subtle  design  features  intended  to 
ensure  proper  engine  function, 
performance,  and  durability.  DDC  does 
not  make  it's  specifications  publicly 
available,  and  therefore,  believes 
Engelhard  is  not  qualified  to  determine 
"equivalency"  of  parts.  DDC  notes  that 
the  certification  tests  conducted  by 
Engelhard  utilized  DEX^  engine  parts. 
DDC  believes  that  additional  tests  on 
specific  non-OE  parts  should  be 
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required  if  these  parts  are  eligible  for 
use  in  this  kit. 

DDC's  comments  regarding  supply 
option  3  are  similar  to  those  described 
above.  DDC  does  not  believe  that 
Engelhard  can  provide  trsmsit  operators 
with  the  appropriate  specifications, 
tolerances,  and  quality  control 
procedures  to  which  a  transit  operator 
must  rebuild  in  order  to  become  a 
Certified  Engelhard  Remanufactured. 
Finally,  DEXZ  comments  that  each 
supply  option  proposed  by  Engelhard 
should  be  evaluated  separately  for  it's 
impact  on  life  cycle  cost. 

JMI  provided  substantial  comments 
regarding  the  proposed  supply  options. 
Regarding  option  1 .  JMI  commented  that 
Engelhard  should  be  required  to 
disclose  the  allowable  sources  and 
specification  of  "equivalent"  parts.  JMI 
comments  that  coatings  for  engine  parts 
will  be  provided  by  Engelhard's  wholly 
owned  technology  division.  JMI  believes 
that  EPA  must  account  for  the 
possibility  of  interrupted  availability  of 
coated  components  resulting  from  such 
interruptions  as  union  problems, 
divesture,  natural  disaster,  etc. 

Regarding  option  2.  JMI  commented 
that  it  is  beyond  Engelhard's  legal 
authority  to  create  a  qualified  vendor 
list  on  behalf  of  a  public  transit  agency, 
and  that  doing  so  would  create  a 
conflict  of  interest.  KCTA  mirrored  this 
concern  stating  that  the  various  supply 
options  allow  Engelhard  to  dictate  parts 
choice  of  transit  operators.  In  addition. 
jMl  believes  that  allowing  Engelhard 
discretion  to  choose  which  supply 
options  will  be  made  available 
represents  a  restraint  of  trade. 

Lastly.  JMI  comments  that  Engelhard's 
proposed  supply  options  will  result  in 
labor  problems  for  transit  operators  who 
may  be  forced  to  eliminate  or  close  their 
repair  operations. 

EPA,  in  general,  shares  many  of  the 
concerns  noted  by  commenters 
regarding  supply  of  the  ETX  kit.  EPA 
believes  that  Engelhard,  in  proposing  a 
flexible  kit  distribution  plan,  attempts  to 
avoid  many  of  the  issues  raised  by 
commenters.  However,  EPA  must  be 
assured  that  any  increase  in  flexibility 
does  not  undermine  emissions 
reductions  expected  from  certification 
of  equipment.  In  order  to  resolve  the 
extensive  comments  surrounding  the 
proposed  supply  options,  significant 
follow-up  activity  was  pursued  by  EPA, 
as  described  below. 

EPA  fundamentally  agrees  with  DDC 
that  certification  should  be  limited  to 
that  equipment  which  has  been 
demonstrated  to  achieve  the  claimed 
certification  level.  In  this  case, 
Engelhard  conducted  all  testing  of  the 
ETX  kit  using  DDC  engine  parts  in 


conjunction  with  the  Engelhard 
catalytic  converter  and  coalings. 
Engelhard  provided  no  demonstration 
or  other  assurances,  other  than  it's 
required  commitment  to  honor  the 
urban  bus  warranties,  that  "equivalent" 
engine  parts  would  result  in  PM 
emissions  of  0.10  g/bhp-hr  or  less.  EPA 
does  not  dispute  the  possibility  that 
certain  non-DDC  parts  may  provide 
equivalent  function,  performance,  and/ 
or  emissions  characteristics  as  the  DDC 
parts  used  in  Engelhard's  certification 
testing.  However,  none  of  these  parts 
were  tested,  nor  was  any  engineering 
argument  made  by  Engelhard  to  indicate 
equivalent  performance.  In  the  absence 
of  emissions  data  or  technical  argument 
relating  to  the  characteristics  or  design 
features  of  OEM  and  non-OEM  parts 
that  affect  emissions  performance,  EPA 
has  no  basis  for  certification  of  the 
Engelhard  equipment  when  an  engine  is 
rebuilt  using  parts  other  than  those 
which  Engelhard  has  demonstrated  will 
achieve  the  stated  emissions  level. 

EPA  also  agrees  with  JMI  that,  at  a 
minimum,  identification  of  allowable 
equivalent  parts  and  the  means  by 
which  this  equivalency  was  determined 
is  required  in  order  to  determine  if  such 
parts  are  potentially  capable  of 
achieving  the  claimed  reductions. 

In  an  August  23,  1996  letter.  EPA 
requested  that  Engelhard  provide  a 
listing  of  specific  brands  and  part 
numbers  which  Engelhard  determined 
to  be  "equivalent",  and  the  means  by 
which  Engelhard  determined  this 
equivalency.  In  addition,  EPA  requested 
clarification  as  to  what  specifications 
Engelhard  would  provide  a  transit 
operator  who  wished  to  become  a 
Certified  Engelhard  Remanufacturer  and 
continue  to  rebuild  engines  in-house. 

In  its  September  4.  1996  response  to 
EPA's  request.  Engelhard  was  unable  to 
identify  specific  brands  or  part  numbers 
which  it  believed  to  be  "equivalent"  to 
the  DDC  parts  used  in  the  certification 
testing.  Engelhard  will  supply  only  DDC 
parts  for  those  parts  supplied  under 
option  1.  Under  option  2.  Engelhard 
specifies  only  DDC  parts,  which  fleets 
can  obtain  through  normal  supply 
channels  rather  dian  from  Engelhard, 
thus  providing  fleets  with  part  sourcing 
flexibility  while  maintaining  reasonable 
assurance  that  the  claimed  PM  level  is 
achieved.  Therefore,  under  both  option 
1  and  option  2.  transit  operators  must 
use  the  specified  DDC  parts  in 
conjunction  with  the  remaining  ETX  kit 
components,  as  demonstrated  by 
Engelhard  to  be  capable  of  achieving  the 
0.10  g/bhp-hr  PM  level.  The  practical 
difference  between  these  two  options  is 
that  under  option  2  the  fleet  has 
flexibility  to  obtain  DDC  parts  through 


it's  normal  channels,  while  option  1 
requires  purchase  of  all  parts  from 
Engelhard.  Manufacturers  of 
"equivalent"  aftermarket  parts  may 
choose  to  certify  their  parts  for  use  in 
the  ETX  kit  in  a  separate  proceeding 
subject  to  testing  and  certain  warranty 
concerns. 

Regarding  the  option  3  Engelhard 
Certified  Remanufacturer  program.  EPA 
supports  the  notion  of  fleets 
maintaining  the  ability  to  remanufacture 
and  rebuild  certain  components  in- 
house.  Outside  of  the  clear  requirement 
to  technology  demonstrated  to  reduce 
PM  exhaust  emissions,  the  Urban  Bus 
Retrofit/Rebuild  Program  was  not 
intended  to  significantly  impact  current 
fleet  rebuilding  practices.  With  regard  to 
the  25  percent  PM  reduction  standard, 
transit  operators  currently  have 
flexibility  to  choose  add-on  reduction 
equipment,  thus  allowing  continued  in- 
house  rebuilding  of  engines  and 
components.  On  the  other  hand,  if  EPA 
were  to  certify  a  trigger  of  the  0.10  g/ 
bhp-hr  PM  standard  that  did  not  allow 
for  continued  rebuild  of  components  in- 
house.  and  if  this  were  the  only 
equipment  available  to  meet  the  0.10  g/ 
bhp-hr  standard,  then  certain  transits 
would  be  required  to  cease  rebuilding 
these  components  or  risk  being  in 
violation  of  program  requirements. 

EPA  believes  it  reasonable  to  allow  in- 
house  rebuild  of  certain  components  by 
transit  operators  utilizing  the  ETX  kit, 
under  certain  conditions.  First,  in-house 
rebuilding  is  limited  to  camshafts, 
blowers,  and  turbochargers.  EPA 
believes  that  allowing  rebuild  of  other 
components,  such  as  fuel  injectors, 
cylinder  liners  and  cylinder  heads, 
would  raise  substantial  concerns 
whether  the  resulting  engine  could  meet 
the  0.10  g/bhp-hr  standard  because  of 
their  key  role  in  oil  and  fuel  control  of 
the  engine.  Allowing  in-house  rebuild  of 
camshafts,  blowers  and  turbochargers 
introduces  some  uncertainty  with 
respect  to  the  PM  emissions 
perifbrmance  of  the  resulting  engine 
because  of  their  role  in  controlling 
combustion  air  flow  within  the  engine. 
However.  EPA  imposes  the  following 
measures  to  mitigate  this  uncertainty. 
First,  Engelhard  must  specify,  and  fleets 
must  rebuild  to.  the  relevant  DDC 
camshaft,  blower  and  turbocharger  part 
number  utilized  in  the  certification  test 
engine.  Second.  Engelhard  will 
implement  it's  Engelhard  Certified 
Remanufacturer  program  for  any  and  all 
fleets  affected  by  the  Urban  Bus  Retrofit/ 
Rebuild  Program  choosing  to  rebuild 
these  components  in-house.  This  parts 
supply  option  necessitates  that 
participating  fleets  undergo  periodic 
quality  checks,  performed  by  Engelhard. 
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of  components  rebuilt  in-house. 
Unsatisfactory  performance  would 
result  in  the  fleet  losing,  or  not 
achieving,  the  status  of  Engelhard 
CertiBed  Remanufacturer,  and 
subsequently  losing  the  option  to 
rebuild  these  components  in-house. 
Engelhard  provides  the  defect  and 
emissions  performance  warranties 
required  pursuant  to  40  CFR  85.1409  for 
engines  using  components  rebuilt  by 
Engelhard  Certified  Remanufacturers. 

EPA  has  been  informed  that  the 
ability  to  continue  some  level  of  in- 
house  rebuilding  is  important  to  the 
needs  of  transit  operators.  The 
Engelhard  Certified  Remanufacturer 
program,  combined  with  the  limited  set 
of  components  that  can  be  rebuilt  in- 
house,  result  in  increased  flexibility  for 
transit  operators  yet  allow  EPA  to 
maintain  reasonable  assurance 
concerning  PM  reduction. 

Regarding  DDC's  comment  that  each 
supply  option  be  evaluated  separately 
for  it's  impact  on  life  cycle  costs,  EPA 
believes  this  is  unnecessary.  EPA  has 
determined  that  supply  option  1 — the 
option  in  which  Engelhard  supplies  all 
necessary  components  of  the  kit — 
complies  with  the  life  cycle  cost 
requirements  of  the  Urban  Bus  Retrofit/ 
Rebuild  Program,  as  described  below.  At 
a  minimum,  this  supply  option  must  be 
provided  to  any  and  all  transit 
operators.  Therefore,  certification  of  this 
supply  option  "triggers"'  the  0.10  g/bhp- 
hr  standard.  Use  of  the  other  two  supply 
options  is  stricdy  voluntary,  and  any 
cost  savings  or  added  costs  are  accepted 
voluntarily  by  the  fleet  operator. 

/.  Life  Cycle  Cost 

Section  1403(b)(l)(ii)  describes  those 
items  which  must  be  considered  when 
analyzing  life  cycle  cost  of  equipment, 
including  equipment  purchase  price, 
iDcremental  fuel  cost/savings, 
installation  costs,  maintenance  costs, 
and  other  costs  specific  to  fuel  additives 
and  fuel  conversions.  Most  commenters 
provided  input  on  at  least  one  cost- 
sensitive  topic  area.  Comments  received 
are  described  below,  and  are  grouped  by 
general  topic  area  within  the  larger 
context  of  life  cycle  costs. 

i.  Maintenance  Cost 

NY  MTA,  NJ  Transit,  and  CT  Transit 
each  expressed  concern  that  Engelhard 
did  not  include  any  allowance  in  the 
life  cycle  cost  analysis  for  maintenance 
of  the  equipment.  EPA  believes  that  the 
engine  upgrade  portion  of  this 
equipment  requires  no  additional 
maintenance  incremental  to  that 
required  on  a  standfird  rebuild.  In 
addition,  the  coated  component  portion 
of  the  kit  cannot  be  serviced  because  the 


coated  parts  are  internal  to  the  engine. 
Therefore,  no  additional  maintenance  is 
expected  related  to  the  coated 
components.  EPA  believes  any  concerns 
related  to  incremental  maintenance 
would  apply  only  to  the  catalyst  unit. 

Engelhard  maintains  that  the  CMX-5 
catalyst  unit  is  maintenance-free  over 
the  emissions  performance  warranty 
period  of  150,000  miles,  and  notes  that 
the  currently  certified  CMX  has  been  in 
operation  for  over  a  year.  During  this 
time  neither  Engelhard  nor  EPA  has 
become  aware  of  any  additional 
maintenance  required  to  keep  the  unit 
functional,  when  the  engine  is 
maintained  in  accordance  with 
instructions.  Engelhard  stated  that 
several  CMX  catalysts  which  have 
accumulated  over  150,000  miles 
without  maintenance  have  been 
inspected  and  found  to  be  functioning 
properly.  EPA  questioned  Engelhard 
regarding  the  prescribed  catalyst 
cleaning  procedure,  and  the  need  for 
such  a  procedure  if  the  unit  is  truly 
maintenance  free.  Engelhard  responded 
that  an  improperly  operating  or 
improperly  tuned  engine  could  lead  to 
clogging  of  the  catalyst  unit.  To  the 
extent  this  happens,  transit  operators 
must  have  instructions  for  cleaning  the 
unit.  Routine  cleaning  of  the  catalyst 
unit  on  properly  tuned  engines  is  not 
required,  and  thus  no  life  cycle  cost  is 
associated  with  this  cleaning  procedure. 
Therefore,  EPA  has  determined  that  no 
additional  maintenance  costs, 
incremental  to  costs  associated  with  a 
standard  rebuild,  are  associated  with  the 
use  of  this  equipment. 

ii.  Incremental  Fuel  Cost 

EPA  received  numerous  comments 
regarding  the  fuel  economy  impact  of 
the  ETX  kit.  DDC's  testing  of  the  ETX  kit 
showed  a  brake-specific  fuel 
consumption  (BSFC)  ranging  from  0.469 
to  0.472  Ibs./bhp-hr.  DEX:  believes  that 
comparing  these  BSFC  measurements 
with  Engelhard's  original  1979  and 
supplementary  1986  baseline  tests 
(0.421  and  0.442  lb8.A)hp-hr)  may  not  be 
appropriate  given  that  DDC  and 
Engelhard  testing  were  conducted  at 
different  laboratories  which  may  use 
different  test  procedures  and 
equipment.  However,  DDC  believes  that 
comparing  it's  BSFC  data  for  the  ETX  kit 
to  a  1979  6V92TA  baseline  engine  tested 
by  DDC  recendy  in  its  own  retrofit 
certification  program  (60  FR  51472, 
October  2,  1995)  is  valid.  Comparison  of 
the  original  ETX  certification  test  with 
DDC's  baseline  testing  shows  an  average 
2.2  percent  fuel  economy  penalty  for  the 
ETX  kit.  In  its  November  11.  1996  and 
November  22,  1996  follow-up  letters  to 
EPA.  DEX]  notes  other  factors,  such  as 


blower  drive  ratio  and  catalyst 
backpressure,  which  are  consistent  with 
increased  fuel  consumption  with  the 
ETX  kit.  Considering  these  qualitative 
factors,  combined  with  its  test  data, 
DDC  believes  that  a  2—4  percent  fuel 
penalty  is  appropriate. 

JMI  commented  that  a  four  percent 
fuel  economy  penalty,  as  demonstrated 
by  Engelhard's  original  certification  and 
baseline  test  data,  should  be  used  to 
assess  the  fuel  economy  impact  of  the 
ETX  kit.  In  addition,  JMI  referenced  a 
report  prepared  for  the  National 
Aeronautics  and  Space  Administration 
(NASA)  for  the  U.S.  Department  of 
Energy,  which  concludes  that  thermal 
barrier  coatings  on  diesel  engine 
combustion  components  can  result  in 
up  to  a  two  percent  fuel  economy 
penalty  compared  to  baseline  "metal" 
(i.e..  non-coated)  components.  EPA 
notes  that  the  relevancy  of  this  report  to 
this  particular  certification  is  unclear. 

Milwaukee  County.  Long  Beach 
Transit.  CT  Transit.  NJ  Transit,  and  NY 
MTA  all  commented  regarding  the  fuel 
economy  impacts  associated  with  the 
ETX  kit.  In  general,  these  transits 
believe  that  the  Federal  transient  test 
procedure  does  not  represent  real-world 
urban  bus  operation,  and  therefore,  the 
actual  fuel  economy  impact  is 
unknown.  One  conunenter  suggested 
that  fuel  economy  impact  be  determined 
through  testing  over  the  Advanced 
Design  Bus  Cycle  chassis  dynamometer 
test,  which  the  conunenter  believed  to 
be  more  representative  of  urban  bus 
operation. 

Regarding  the  comments  from  transit 
operators,  40  CFR  85.1407(a)(3)(ii) 
states,  in  part,  that  certifiers  must 
include  in  their  notification  of  intent  to 
certify  "(t)he  percent  change  in  fuel 
economy  •   •   •  based  on  testing 
performed  over  the  heavy-duty  engine 
Federal  test  procedure  or  an  approved 
alternative  test  procedure".  Engelhard 
complied  with  this  requirement  by 
providing  the  percent  change  in  fuel 
economy  resulting  from  use  of  this  kit 
as  measured  over  the  heavy-duty  engine 
Federal  test  procedure  described  at  40 
CFR  Part  86  Subpart  N.  While  test  data 
generated  using  the  Advanced  Design 
Bus  Cycle  could  be  useful  to  EPA  when 
determining  fuel  economy  impacts,  it  is 
not  required.  In  addition,  in  order  to 
demonstrate  compliance  with  the  0.10 
gA)bp-hr  PM  standard,  testing  must  be 
conducted  using  the  engine-based 
Federal  test  procedure.  Requiring 
additional  testing  to  demonstrate  fuel 
economy  on  a  chassis-based  test  cycle 
would  be  an  expense  of  unknown 
benefit. 

Regarding  DDC  and  JMI  comments, 
the  following  describes  the  available 
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data  on  the  subject.  Table  D  below 
summarizes  the  available  transient 


BSFC  data  for  both  baseline  engines  and 
engines  with  the  ETX  kit. 

Table  D.— Available  Baseline  and  ETX  Test  Data 


Test  description 


Test  date 


BSFC 
(tt)s7t)hp-hr) 


Engelhard's  onginal  1979  baseline . 

Engelhard's  onginal  ETX  certification  test  ;..- -.. 

Engelhard's  supplementary  1986  baseline 

Engelhard's  supjalementary  ETX  certification  test 

DDC's  1979  baseline  

DDC's  ETX  test  average 

Brake-specific  fuel  consumption  measured  in  units  of  pounds  per  tvake  horsepower-hour. 


lUarch  1,  1996 

January  26.  1996  .... 

October  4.  1996  

September  27,  1996 

NA  

June/July  1996 


0.421 
0.438 
0.442 
0.447 
0.461 
0.471 


In  it's  original  application  for 
certification,  Engelhard  claimed  no  fuel 
economy  penalty  associated  with  the 
ETX  kit.  even  though  Engelhard's 
original  certification  data  for  the  ETX 
configuration  indicate  a  4  percent  fuel 
economy  penalty  compared  to  a 
standard  1979  6V92TA  MUI  baseline 
rebuild. 

In  a  March  8.  1996  letter  to  EPA. 
Engelhard  further  explained  its  rationale 
for  the  claim  of  no  fuel  economy  impact, 
noting  that  the  cylinder  liners  (part 
number  8923348)  used  in  the  1979 
baseline  rebuild  have  larger  inlet  ports 
compared  to  those  currently  available 
for  rebuilding  engines,  thus  improving 
volxmietric  efficiency  of  the  engine. 
Such  an  improvement  in  volumetric 
efficiency,  Engelhard  claims,  would 
lead  to  improved  fuel  economy 
compared  to  an  engine  with  lower 
volumetric  efficiency.  In  addition, 
Engelhard  claims  that  the  1979  liner 
used  to  rebuild  the  original  baseline  test 
engine  allows  more  oil  into  the 
combustion  chamber,  causing  an 
increase  in  PM,  but  also  an 
improvement  in  fuel  economy 
compared  to  cylinder  kits  with  a  smaller 
inlet  port  Engelhard  provided  data 
showing  a  PM  oil  fraction  for  the  1979 
baseline  test  of  0.076  g/bhp-hr, 
compared  to  0.046  gA)hp-hr  for  the 
January  26, 1996  ETX  certification  test. 

In  addition,  Engelhard  argues  that  the 
4  percent  demonstrated  on  the  original 
1979  baseline  is  reasonably  close  to  the 
plus/minus  3  percent  variability  of  the 
fuel  economy  measurement.  This  is 
supported  by  the  supplemental  baseline 
testing  conducted  on  October  7, 1996  on 
an  engine  rebuilt  to  a  1986  6V92TA  MUI 
configuration.  The  fuel  consumption 
data  for  this  test  is  shown  in  Table  D 
above,  and  shows  virtually  no  fuel 
economy  impact  (about  1  percent) 
compared  to  the  ETX  configuration. 

In  its  November  11, 1996  letter,  DDC 
refutes  Engelhard's  claim  that  the  larger 
port  in  the  1979  configuration  improves 
the  fuel  economy  relative  to  a  smaller 


ported  liner.  DDC  states  that  the  liner 
port  is  dimensioned  such  that  the 
bottom  of  the  port  remains  constant  in 
the  liner,  with  the  top  of  the  port  being 
higher  in  larger  port  sizes.  In  DDC's 
opinion,  port  size  has  a  relatively  small 
impact  on  fuel  economy  compared  to 
factors  such  as  engine  exhaust 
backpressure  and  blower  drive  ratio.  In 
addition,  DE)C  notes  that  the  liner  used 
in  Engelhard's  original  1979  baseline 
test  engine  had  0.95  inch  ports,  which 
are  still  readily  available  today.  EPA 
recognizes  that  fuel  economy  may  vary 
from  test  to  test  depending  on  several 
factors  including  base  engine  design  and 
measurement  technique.  The  statistical 
determination  of  the  variability  of  this 
combination  would  require  additional 
testing  and  is  beyond  the  practical 
requirements  of  the  Urban  Bus  Program. 
EPA.  therefore,  makes  the  following 
decision  on  the  impact  of  fuel  economy 
on  life  cycle  costs  based  on  the  available 
data.  EPA  believes  the  most  reasonable 
approach,  based  on  the  available  data,  is 
to  average  the  fuel  economy  impacts 
demonstrated  by  Engelhard  on  its  1979 
and  1986  rebuild  configurations  (about 
1  percent  and  four  percent, 
respectively),  resulting  in  a  fuel 
economy  penalty  of  about  2  percent. 
This  figure  is  consistent  with  that 
demonstrated  by  DDC  (about  2  percent), 
and  other  qualitative  statements  made 
by  JMI  and  DEXD.  Using  this  2  percent 
figure  and  the  equations  of  Section 
85.1403  of  the  program  regulations,  EPA 
determines  the  fuel  economy  impact 
associated  with  the  ETX  rebuild  kit  to 
be  $563.36  (in  1992  dollars),  or  $635.64 
(in  October  1996  dollars). 

iii.  Purchase  Price  (Cost  of  a  Standard 
Rebuild) 

According  to  Section 
85.1403(b)(l)(iii)of  the  program 
regulation,  the  purchase  price  of 
equipment  is  defined  as  "the  price  at 
which  the  equipment  *     *     *  is  offered 
to  the  operator",  and  "excludes  •     *     • 
costs  *     *     *  for  a  standard  rebuild".  In 


Engelhard's  original  notification  of 
intent  to  certify,  Engelhard  proposed  a 
purchase  price  plus  installation  cost  of 
$13,502,  and  a  standard  rebuild  cost  of 
$5,562.  Thus,  the  net  incremental  life 
cycle  cost  proposed  by  Engelhard 
totaled  $7,940  (in  1992  dollars). 
Engelhard's  proposed  standard  rebuild 
cost  of  $5,562  was  based  on  the 
maximum  purchase  price  guaranteed  by 
DDC  in  it's  April  11, 1995  application 
for  certification  of  the  6V92TA  MUI 
upgrade  kit. 

DDC  commented  that  Engelhard's 
proposed  cost  for  a  standard  rebuild  of 
$5,562  includes  approximately  $97  for 
the  blower  bypass  valve,  which  is  not 
always  replaced  during  a  standard 
rebuild.  In  addition.  DDC  noted  some 
apparent  inconsistencies  with  respect  to 
current  year  dollars  versus  1992  dollars. 
For  example,  Engelhard  states  in  it's 
application  that  all  costs  are  in  1992 
dollars,  while  the  $5,562  cost  from 
DDC's  April  11,  1995  application  are  in 
1995  dollars. 

JMI  commented  that  basing  the  cost  of 
a  standard  rebuild  on  the  price  DDC 
proposed  for  it's  upgrade  kit  is  not 
representative  of  the  cost  of  a  standard 
rebuild.  JMI  stated  that  numerous  fleets 
receive  a  minimum  18  percent  discount 
on  DDC  parts  compared  to  the  list  price 
upon  which  Engelhard's  standard 
rebuild  cost  was  based.  Applying  an  18 
percent  discoimt  to  the  $5,562  OE  list 
price  cost,  JMI  claims  a  standard  rebuild 
cost  of  $4,561.  In  addition,  JMI 
comments  that  fleets  typically  can 
rebuild  using  non-OE  parts  at  a  savings 
of  40  percent  compared  to  OE  list  price. 
JMI  states  that  this  40  percent  discount 
results  in  a  standard  rebuild  cost  of 
$3,337.  JMI  did  not  indicate  a  cost 
associated  with  using  a  combination  of 
non-OE  parts  and  discounted  OE  parts, 
nor  did  they  indicate  which  of  these  two 
proposed  standard  rebuild  costs  it 
considers  more  representative  of  the 
actual  cost. 

In  response  to  DE)C  comments,  EPA 
notes  that  the  blower  bypass  valve  is  not 
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included  in  the  cost  of  a  standard 
rebuild  since  it  is  not  always  replaced. 
Also,  the  cost  analyses  presented  below 
are  updated  to  reflect  current  dollars. 
EPA  announced  the  certification  of 
the  DDC  MUI  upgrade  kit  on  the  basis 
of  meeting  life  cycle  cost  requirements 
in  a  Federal  Register  notice  dated  July 


19,  1996  (61  FR  37734).  In  that  July  19, 
1996  notice,  EPA  responded  to 
comments  relating  to  the  cost  of  a 
standard  6V92TA  MUI  rebuild,  and 
determined  that  a  "weighted"  rebuild, 
which  accounts  for  use  of  OE,  non-OE, 
and  rebuilt  parts  is  likely  more 
representative  of  typical  fleet  rebuilding 


practices  than  using  only  OE  parts.  That 
weighted  rebuild  analysis  resulted  in  a 
cost  of  $3,747.66  (in  1995  dollars),  and 
was  based  on  the  best  information 
available  at  the  time.  Table  E  below 
provides  a  summary  of  that  analysis, 
and  is  shown  in  December  1995  dollars. 


Table  E.— Cost  of  a  Weighted  Rebuild  Summarized  From  61  FR  37734,  July  19,  1996 

[1995  Dollars] 


Item  in  kit 


Cylinder  Kit  

Gasket  Kit  

Air  Inlet  Hose  

Blower  Bypass  Valve 

Fuel  Iniectors  

LB  Camshaft  

RB  Camshaft  

Blower  Assemtjiy  

Turbo  Assembly 

Heads  Assembly 


Totals 


OE  list  cost 


$1 .844.52 
220. 1§ 
14.95 
97.36 
444.96 
581.84 
581.84 
442.80 
783.00 
944.84 


NofvOE 
cost 


$1,139.94 
132.10 
8.97 
0.00 
266.98 
349.10 
349.10 
199.26 
352.35 
425.18 


OE  list  less 
18% 


$1,512.51 

180.53 

12.26 

0.00 

364  87 

477.11 

477.11 

0.00 

0.00 

0.00 


Weighted 
rebuild  ^ 


$1,391.05 
164.74 
11.19 
0.00 
332.96 
435.38 
435.38 
199.26 
352.35 
425.18 


3.747.48 


DDC  Kit 


5,561.92 


'  The  weighting  factors  used  to  amve  at  each  individual  weighted  component  cost  are  descnbed  in  detail  in  the  Federal  Register  notice  ref- 
erenced above. 

In  letters  dated  October  8.  1996.  and  October  21,  1996.  Engelhard  provided  additional  information  to  EPA  in  response 
to  JMl's  cost  comments  on  the  ETX  kit,  and  in  response  to  the  weighted  rebuild  cost  shown  in  Table  E.  As  a  result 
of  contacting  various  fleets  and  parts  distributors.  Engelhard  states  that  several  adjustments  to  EPA's  weighted  cost 
approach  are  warranted. 

Engelhard  states  that  the  OE  list  prices  for  the  various  engine  components  have  risen  significantly  since  the  DEX: 
approval.  Engelhard  also  states  that  JMI's  assumption  that  fleets  typically  receive  an  18  percent  discount  from  OE 
list  is  incorrect.  DEX:  provided  current  OE  list  costs  and  suggested  fleet  costs  of  individual  engine  components.  Table 
F  below  represents  an  update  of  the  weighted  cost  analysis  presented  in  the  July  19,  1996  Federal  Register,  updated 
to  reflect  current  (October  1996)  OE  list  and  fleet  prices  reported  by  DEX:. 

Table  F.— Cost  of  a  weighted  Rebuild  ^ 

[October  1996  Dollars] 


Item  in  kit 

OE  list  cost 

r«ton-OE 
cost 

OE  list  less 
18% 

Weighted 
rebuikl' 

Cylinder  Kit                                      ; - 

$1,967.34 
234.82 
16.20 
103.85 
484.98 
738.80 
738.80 
488.01 
801.00 
1,083.561 

$1,174.02 
140.89 
9.72 
0.00 
290.99 
443.28 
443.28 
219.60 
360.45 
487.60 

$1,691.40 

201.27 

13.88 

0.00 

447.96 

633.25 

633.25 

0.00 

0.00 

0.00 

$1,522.74 

Gasket  Kit                        

181.59 

Air  Inlet  Hose              „ 

12.52 

RIowpr  BvQA(»s  N/aK/e                                        ....<...•• 

0.00 

Fij^l  lnify:tors                                              

396.79 

LB  Camshaft                           

571.32 

RB  Camshaft                   

571.32 

Rlnwpf  As<^mblv                                                

219.60 

Turbo  A*%semblv                                     

360.45 

Heads  Assembh/                           ...-.- 

487.60 

Totals 

4.323.93 

'  This  table  is  intended  to  represent  the  weighted  rebuiW  cost  analysis  from  Table  E  above,  update  to  reflect  Octotier  1996  dollars. 


In  addition  to  updating  EPA's 
previous  cost  analysis  to  reflect  current 
prices,  Engelhard  identified  several  cost 
areas  of  the  previous  weighted  cost 
analysis  it  felt  should  be  modified.  First, 
Engelhard  states  that  typical  non-OE 
parts  cost  25  percent  less  than  the  OE 
part,  compared  to  the  40  percent 
assumed  in  the  weighted  rebuild 
analysis  of  the  July  19, 1996  Federal 


Register.  Engelhard  also  notes  that  some 
aftermarket  parts  actually  cost  more 
than  the  OE  part.  Engelhard  contacted 
DDC,  two  parts  distributors,  and  various 
transits  to  obtain  this  information.  JMI, 
on  the  other  hand,  contacted  only  one 
parts  distributor  to  form  the  basis  of  it's 
comments.  EPA  believes  that 
Engelhard's  estimation  of  non-OE  part 
cost  differential  is  more  consistent  with 


information  in  a  study  conducted  for  the 
California  Air  Resources  Board  on 
heavy-duty  diesel  rebuilding.^  The 
authors  of  the  study  contacted  four  parts 
distributors  and  found  that  aftermarket 
parts  £u^  generally  less  expensive  than 


'"Survey  of  Heavy-Ehity  Engine  Rebuilding, 
Reconditioning,  and  Remanufacturing  Practices". 
August  1987.  GARB  Contract  #A4-152-32,  Prepared 
by  Sierra  Research.  Inc. 
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OE  parts.  Comparing  the  cost 
differential  of  a  limited  number  of  parts, 
the  aftermarket  parts  cost  about  10  to  20 
percent  less  than  OE  parts  <  Based  on 
this  information,  and  the  sources 
contacted  for  that  information,  EPA 
believes  that  the  25  percent  cost 
difference  noted  by  Engelhard  is  likely 
more  representative  than  the  40  percent 
difference  claimed  by  JMI. 

Second,  Engelhard  states  that  the 
weighted  cost  approach  should  be 
adjusted  to  reflect  an  additional  cost  to 
transit  operators  who  rebuild  in-house, 
because  parts  are  occasionally 


uru^buildable  due  to  catastrophic 
failure.  Engelhard  stated  that  10  percent 
of  turbochargers  and  blowers  are  not 
rebuildable,  and  that  50  percent  of 
cylinder  heads  are  not  rebuildable.  This 
information  is  consistent  with  EPA's 
current  understanding  based  on 
discussions  with  DDC.  When  parts  are 
unrebuildable,  a  transit  operator  would 
typically  purchase  a  new  component  at 
fleet  cost.  The  nominal  cost  of  these 
components  assumes  the  exchange  of  a 
rebuildable  core.  If  the  core  is  not 
rebuildable,  then  the  operator  pays  a 
core  charge  plus  the  nominal  cost  of  the 


component.  The  sum  of  the  component 
fleet  price  plus  the  core  charge  represent 
additional  costs  to  fleets  that  rebuild  in- 
house,  due  to  unrebuildable  parts. 
When  weighted  based  on  the  frequency 
at  which  the  part  is  unrebuildable,  it 
yields  an  additional  cost  on  a  per 
components  basis.  EPA's  weighted 
rebuild  from  the  July  19.  1996  Federal 
Register  assumes  in-house  rebuild  of 
three  components:  the  turbocharger,  the 
blower,  and  the  heads.  Therefore.  Table 
G  below  summarizes  estimates  of  the 
additional  costs  related  to  the  in-house 
rebuild  of  these  parts. 


Table  G.— Impact  of  Unrebuildable  Parts 

[1996  Dollars] 


Item 


Blower 
Turtx)  . 
Heads 


OE  fleet 
price 


$450.73 

739.81 

1,000.78 


In-house 
rebuild  cost 


$219.60 
360.45 
487.60 


Percent 
damaged 


10 
10 
50 


Core  charge 


$466.00 
300.00 
425.00 


Added  Cost 

(OE  fleet 
price  +  core) 
(damaged) 


103.98 
712.89 


Actual  irv 

house 
rebuild  Cost 


$311.28 

464.43 

1 ,200.49 


Finally,  Engelhard  states  that  OE  parts 
carry  a  100,000  mile  warranty,  while 
transit  remanufactured  parts  and  non- 
OE  parts  carry  less,  if  any,  warranty. 
Engelhard  believes  the  cost  implications 
of  the  warranty  coverage  should  be 
included  in  the  analysis  with  respect  to 
use  of  non-OE  and  transit 
remanufactured  parts,  and  provides 
discussion. 

EPA  does  not  dispute  that  some 
additional  cost  mi^ht  be  associated  with 
different  warranties  provided  by 
different  part  manufacturers.  However, 
the  cost  impacts  associated  with 


warranties  cannot  be  adequately 
quantified  based  on  the  available 
information.  EPA  believes  that  any 
additional  cost  would  be  related  to 
repairs  necessary  for  non-OE  parts 
failing  beyond  the  warranty  for  the  non- 
OE  part,  but  within  the  warranty  period 
required  for  equipiijent  certified  under 
this  program.  No  information  has  been 
provided  on  this  subject,  but  the  impact 
of  this  analysis  on  life  cycles  costs  is 
expected  to  be  minimal. 

In  summary,  EPA  is  making  the 
following  three  adjustments  to  its 
analysis  of  the  cost  of  a  weighted 


rebuild  described  in  the  July  19. 1996 
Federal  Register.  First,  all  costs  are 
updated  to  reflect  October  1996  dollars 
(this  singular  revision  is  shown  in  Table 
F).  Second,  the  weighted  rebuild  is 
modified  to  reflect  non-OE  parts  cost  of 
25  percent  less  than  OE  cost,  rather  than 
40  percent.  Finally,  the  costs  of 
unrebuildable  parts  cores  are  reflected 
in  the  costs  of  these  three  components, 
as  discussed  previously,  for  fleets 
rebuilding  parts  in-house.  Table  H 
shows  the  cost  of  a  weighted  rebuild 
including  the  three  aforementioned 
adjustments. 


Table  H.— Cost  of  a  Weighted  Rebuild  (Reflecting  impact  of  Unrebuidable  Parts  and  25  Percent  Non-OE 

Parts  Discount) 

[1996  Dollars] 


Item  in  kit 


Cylinder  Kit  

Gasket  Kit 

Air  Inlet  Hose 

Blower  Bypass  Valve 

Fuel  Injectors  

LB  Camshaft 

RB  Camshaft  

Blower  Assembly  

Turbo  Assembly 

Heads  Assembly 

Totals 


OE  list  cost 


$1,967.34 
234.82 
16.20 
103.85 
484.98 
738.80 
738.80 
488.01 
801.00 
1,083.56 


Non-OE 
Cost 


$1,174.02 

176.12 

12.15 

0.00 

363.74 

554.10 

554.10 

311.28 

464.43 

1,200.49 


OE  fleet 

prKe 


$1,691.40 

201.27 

13.88 

0.00 

447.96 

633.25 

633.25 

0.00 

0.00 

0.00 


Weighted 
retxjikj 


$1,522.74 

193.07 

13.32 

0.00 

420.50 

607.45 

607.45 

31128 

464  43 

1 ,200.49 


5.340.72 


EPA  believes  that,  for  the  purposes  of 
determining  purchase  price  for  the 
Engelhard  ETX  kit,  the  cost  of  a 
standard  rebuild  for  a  DDC  6V92TA 


MUI  engine  is  best  approximated  by  the 
weighted  rebuild  costs  shown  in  Table 
H.  EPA  uses  the  $5,340.72  cost  (in  1996 
dollars)  as  the  cost  of  a  standard  rebuild 


to  determine  the  life  cycle  cost  of  this 
equipment. 
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iv.  Catalyst  Installation 

As  defined  in  40  CFR  85.1403 
(b)(l)(ii)(B).  the  installation  cost  of 
certified  equipment  is  "the  labor  cost  of 
installing  the  equipment  on  an  urban 
bus  engine,  incremental  to  a  standard 
rebuild,  based  on  a  labor  rate  of  S35  per 
hour"  (in  1992  dollars).  Engelhard  states 
the  CMX-5  catalyst  unit  requires  a 
meiximum  time  of  six  hours  to  install  on 
an  urban  bus  engine,  or  $210  (in  1992 
dollars).  The  urban  bus  engines  for 
which  this  equipment  is  intended  were 
not  originally  equipped  with  catalytic 
convenors.  Therefore,  the  muffler  unit 


must  be  removed  from  the  engine,  and 
the  CMX-5  unit  installed  in  its  place. 
As  a  result,  the  S210  is  incremental  to 
the  cost  of  a  standard  rebuild. 

V.  Life  Cycle  Cost  Calculation 

In  a  December  16,  1996  letter  to  EPA, 
Engelhard  revised  the  price  it  will 
charge  transit  operators  for  the  ETX  kit. 
The  maximum  purchase  price  for  the 
ETX  kit  purchased  wholly  from 
Engelhard  (the  supply  option  upon 
which  EPA  is  basing  its  determination 
of  compliance  with  the  life  cycle  cost 
requirements)  is  stated  to  be  513,425  (in 
October  1996  dollars).  This  cost 

Table  I.— Life  Cycle  Cost  Analysis 


includes  all  components  of  the  ETX  kit. 
including  the  coated  cylinder  heads  and 
piston  kits,  the  CMX-5  converter 
muffler,  and  the  turbocharger.  blower, 
blower  drive  gear,  blower  bypass  valve, 
camshafts,  fuel  injectors,  air  inlet  hose, 
and  gasket  kit. 

Based  on  this  maximum  purchase 
price,  EPA  determines  that  the  ETX  kit 
complies  with  the  $7940  (in  1992 
dollars)  life  cycle  cost  requirement  of 
section  85.1403(b)  for  equipment 
meeting  the  0.10  g/bhp-hr  PM  standard. 
A  summary  of  life  cycle  costs  is  shown 
in  Table  I  below. 


Cost  rtem 


Maximum  ETX  Kit  Purchase  Price 

2%  Fuel  Econor- '  Penalty 

Catalyst  Installat  on  (6  hours)  

Cost  of  Standard  Rebuild 

Total  Life  Cyde  Cost  


Cost  in  1996 
dollars 


$13,425-00 
635.64 
236.94 
(5,340.72) 


8,956.83 


Cost  in  1992 
dollars 


311,898.47 

563.36 

210.00 

(4,733.44) 


7.93837 


g.  California  Engines 

DDC  commented  that  Engelhard's 
request  for  certification  of  the  ETX 
system  on  California  engines  is 
unsupported  by  any  data.  DDC  notes 
that  the  NOx  standard  for  California 
engines  for  1984  and  later  model  years 
is  more  stringent  than  the  corresponding 
federal  NOx  standard.  While 
Engelhard's  test  engine  NOx  level  of 
10.5  g/bhp-hr  (secondary  ETX 
certification  test)  complies  with  the 
1989  and  earlier  federal  NOx  standard, 
it  exceeds  the  California  standards  for 
these  same  model  years.  DIX^  comments 
that  while  the  fuel  injector  part  number 
listed  in  the  NIC  for  the  277  HP  and  253 
HP  California  versions  of  the  ETX  kit 
have  a  slight  internal  timing  retard 
which  would  tend  to  reduce  NOx,  these 
same  injectors  would  also  tend  to 
increase  PM.  DDC  also  comments  that 
the  NOx  reductions  resulting  from  the 
slight  internal  timing  retard  would  not 
be  sufficient  to  ensure  that  California 
engines  remained  below  applicable 
California  NOx  standards.  DDC  believes 
the  certification  of  the  ETX  kit  for 
California  engines  must  be  predicated 
on  evidence  which  shows  such  engines 
comply  with  the  0.10  g/bhp-hr  PM 
standard  and  comply  with  applicable 
California  NOx  standards. 

EPA  agrees  with  DDC  and  determines 
that  insufficient  data  have  been 
provided  to  justify  certification  of  the 
ETX  kit  for  use  on  engines  originally 
certified  as  meeting  California  emissions 
standards.  Section  85.1406(a)(1)  of  the 


program  regulations  state,  in  part,  that 
the  equipment  certifier  must 
demonstrate  that  the  equipment  "will 
not  cause  the  urban  bus  engine  to  fail  to 
meet  any  applicable  Federal  emission 
requirements  set  for  that  engine". 

However,  a  unique  situation  exists 
with  respect  to  engines  originally 
certified  as  meeting  California 
standards.  The  DDC  6V92TA  MUI 
engines  have,  since  the  1977  model 
year,  been  certified  to  a  more  stringent 
NOx  standard  in  California.  EPA  has 
granted  California  several  waivers  of 
federal  preemption  in  order  to  allow 
these  more  stringent  standards. 
Engelhard  must  provide  emission  data 
to  demonstrate  that  California  engines, 
when  retrofit  with  the  ETX  kit,  will  not 
exceed  applicable  California  standards. 
Engelhard  has  provided  no  such  data.  In 
fact,  the  data  which  were  presented 
indicate  that  engines  with  the  ETX  kit 
installed  will  substantially  exceed  the 
California  NOx  standard.  EPA  agrees 
with  DDC  that  if  modifications  were 
made  to  the  ETX  kit  or  its  components 
to  reduce  NOx  from  the  level 
demonstrated  by  Engelhard's  test 
engine,  to  the  levels  required  to  comply 
with  California  standards,  then,  in  the 
absence  of  additional  PM  data,  it  is 
unclear  whether  the  equipment  would 
comply  with  the  0.10  g/bhp-hr  standard. 
This  is  because,  generally  speaking, 
engine  design  measures  taken  to  reduce 
NOx  emissions  would  likely  increase 
PM  emissions.  Therefore.  EPA  is  not 
certify  ing  this  equipment  for  use  in 
California  at  this  time,  and  today's 


Federal  Register  notice  does  not  trigger 
the  0.10  g/bhp-hr  PM  standard  of  the 
urban  bus  retrofit  program  for  engines 
originally  certified  as  meeting  California 
emissions  standards. 

Engelhard  may  submit  an  additional 
notification  of  intent  to  certify  the  ETX 
kit  for  use  on  engines  certified  as 
meeting  California  emissions  standards. 
EPA  would  make  the  notification 
available  for  a  45-day  public  review  and 
comment  period.  After  resolution  of 
comments  and  concerns,  EPA  would 
render  a  certification  decision.  In 
addition,  EPA  understands  the 
California  Air  Resources  Board's 
(ARB's)  view  that  equipment  certified 
under  the  urban  bus  program,  to  be  used 
in  California,  must  be  provided  with  an 
executive  order  exempting  it  from  the 
anti-lampering  prohibitions  of  that 
State. 

h.  Other  Comments 

In  its  November  22.  1996  letter,  DDC 
stated  its  concern  that  the  description  of 
the  ETX  kit  has  changed  substantially 
since  the  May  6,  1996  Federal  Register 
notice  seeking  public  comment. 
Specifically,  DDC  states  that  the 
removal  of  coated  exhaust  parts  and  the 
changing  of  fuel  injector  height  and 
throttle  delay  settings  should  have 
prompted  another  opportunity  for 
public  comment. 

EPA  notes  that  only  two  substantive 
changes  have  been  made  to  the  ETX 
since  the  initial  notification  of  intent  to  " 
certify.  Removal  of  coated  exhaust  parts 
by  Engelhard  was  done  in  response  to 
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public  comments,  including  DDC's. 
Concerns  were  expressed  by  both  the 
public  and  EPA  about  the  ability  to 
control  the  coating  process  on  such 
parts  considering  the  part-to-part 
variability  in  surface  area,  shape,  etc. 
Engelhard  acknowledged  that  the  coated 
exhaust  parts  were  originally  included 
in  the  ETX  kit  to  provide  an  extra 
compliance  margin  relative  to  the  0.10 
g/bhp-hr  PM  standard,  but  were  not 
absolutely  necessary  to  comply.  Since 
these  parts  were  not  considered 
"essential"  by  Engelhard  to  comply 
with  the  standard,  they  were  removed 
from  the  kit.  Engelhard  believes  that  the 
coating  on  the  piston  crowns  and 
combustion  chambers  is  necessary  to 
provide  an  adequate  compliance 
margin.  Any  additional  public  comment 
on  this  matter  would  be  moot  since  the 
coated  exhaust  components  are  no 
longer  present  in  the  kit. 

Tne  second  change  to  the  ETX  kit 
involved  the  fuel  injector  height  and 
throttle  delay  settings.  Engelhard 
originally  proposed  settings  of  1.460 
inches  and  0.594  inches,  respectively 
(the  OEM  settings  for  most  engines 
covered  by  this  application  are  1.466 
inches  and  0.636  inches,  respectively). 
The  reason  Engelhard  modified  the 
OEM  settings  in  its  original  application 
was  to  ensure  compliance  with  FTP 
cycle  performance  statistics,  rather  than 
for  any  specific  engine  or  emissions 
related  performance  reasons.  (In  fact, 
the  settings  originally  proposed  by 
Engelhard  would  tend  to  have  a 
negative  impact  on  PM  emissions.) 
When  Engelhard  conducted 
supplemental  testing  requested  by  EPA 
to  address  fuel  economy  and  emissions 
issues,  Engelhard  was  able  to  comply 
with  FTP  cycle  statistics  using  the  OEM 
settings  of  0.636  inches  and  1.466 
inches.  While  returning  these  settings  to 
the  OEM  specifications  is  a  change.  EPA 
believes  it  does  not  warrant  reopening 
the  comment  period  because  the  change 
is  minor  and  directionally  would  tend 
to  reduce  PM  emissions. 

JMI  and  DART  expressed  concern 
about  possible  toxic  emissions  related  to 
the  ETX  kit.  DART  questions  whether, 
during  assembly  of  the  engine,  coating 
material  may  become  "airborne", 
resulting  in  a  potential  health  concern. 
In  addition,  DART  and  JMI  question 
whether  the  combustion  process  may 
result  in  undesirable  products.  JMI 
postulates  that  fi^e  heavy  metals,  such 
as  cobalt,  molybdenum,  nickel, 
chromium,  boron,  silicon,  and 
vanadium,  may  be  released  if  the 
coating  becomes  cracked  or  spalled. 
Such  free  metals,  JMI  states,  when 
exposed  to  sulfur  irom  diesel  fuel  at 
high  temperatures  and  pressures  (2200 


degrees  Fahrenheit,  and  5  to  8 
atmospheres),  could  react  to  form  "a 
variety  of  toxic  compounds".  In 
addition.  JMI  states  this  could  result  in 
deactivation  of  the  catalyst  unit  located 
in  the  exhaust  stream. 

EPA  does  not  believe  the  conditions 
upon  which  JMI's  (and  DART's)  concern 
is  based  will  be  present  in  engines  using 
the  ETX  kit.  Primarily.  JMI's  concern  is 
based  on  an  assumption  that  the  GPX- 
5m  coating  is  not  durable,  and  thus  will 
spall  and  crack,  allowing  free  metals  to 
react  with  sulfur.  As  described 
elsewhere  in  today's  notice,  durability 
testing  is  not  required  under  this 
program.  However,  as  discussed  above, 
the  available  data  does  not  indicate  that 
the  GPX-5m  coating  is  not  durable.  In 
addition,  Engelhard  contends  that  any 
metals  used  in  the  GPX-5m  coating  are 
applied  to  surfaces  in  such  maimer  that 
machining  is  required  for  removal. 

DDC  comments  that  it  should  not  be 
responsible  for  providing  emission 
defect  or  performance  warranties  under 
the  urban  bus  retrofit/rebuild  program 
for  equipment  certified  by  Engelhard, 
even  though  DDC  parts  are  required  to 
be  used. 

Engelhard,  as  the  equipment  certifier, 
must  provide  all  warranties  required  by 
the  urban  bus  retrofit/rebuild  regulation. 
Engelhard  is  aware  of  its  responsibility 
to  provide  such  warranties,  including 
cases  where  transit  operators  obtain 
DDC  parts  from  Engelhard  or  through 
their  normal  supply  channels  under  the 
approved  supply  options. 

m.  Certification  Approval 

The  Agency  has  reviewed  this 
notification,  along  with  comments 
received  from  interested  parties,  and 
finds  the  equipment  described  in  this 
notification  of  intent  to  certify: 

(1)  Complies  wdth  a  particulate  matter 
emissions  standard  of  0.10  g/bhp-hr, 
without  causing  the  applicable  engine 
families  to  exceed  other  exhaust 
emission  standards; 

(2)  Will  not  cause  an  uiueasonable 
risk  to  the  public  health,  welfare  or 
safety; 

(3)  Will  not  result  in  any  additional 
range  of  parameter  adjustability;  and 

(4)  Meets  other  requirements 
necessary  for  certification  under  the 
Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urban  Buses  (40 
CFR  Sections  85.1401  through  85.1415). 

The  Agency  hereby  certifies  this 
equipment  for  use  in  the  Urban  Bus 
Retrofit/Rebuild  Program  as  described 
below  in  Section  IV. 

IV.  Transit  Operator  Responsibilities 

Today's  Federal  Register  notice 
aimounces  certification  of  the  above- 


described  Engelhard  equipment,  when 
properly  applied,  as  meeting  the  0.10  g/ 
bhp-hr  particulate  matter  standard  of 
the  Urban  Bus  Retrofit/Rebuild  Program 
for  urban  buses  originally  certified  as 
meeting  Federal  emissions  standards. 
Urban  buses  of  the  type  described  in 
Table  C  of  today's  notice,  which  were 
originally  certified  as  meeting  California 
emissions  standards,  are  not  covered  the 
certification  aimounced  today.  Affected 
urban  bus  operators  who  choose  to 
comply  with  program  1  are  required  to 
use  Uiis,  or  other  equipment  that  is 
certified  as  meeting  the  0.10  g/bhp-hr 
particulate  matter  standard,  for  any 
engines  listed  in  Table  C  which  are 
rebuilt  or  replaced  on  or  after  September 
15,  1997.  The  0.10  g/bhp-hr  PM 
standeird  is  not  triggered  for  urban  buses 
originally  certified  as  meeting  California 
emission  standards.  Therefore,  operators 
of  such  urban  buses,  who  choose  to 
comply  with  program  1,  are  not  required 
to  use  such  equipment  until  the  0.10  g/ 
bhp-hr  PM  standard  has  been  triggered 
for  such  engines. 

Urban  bus  operators  who  choose  to 
comply  with  program  2  may  use  the 
certified  Engelhard  equipment 
immediately,  and  those  who  use  this 
equipment  may  claim  the  respective 
particulate  matter  certification  level 
from  Table  C  when  calculating  their 
Fleet  Level  Attained  (FLA).  Again, 
because  this  equipment  is  not  certified 
as  meeting  the  0.10  g/bhp-hr  PM 
standard  for  engines  originally  certified 
as  meeting  California  emission 
standards,  operators  of  such  urtian 
buses,  who  choose  to  comply  with 
program  2.  may  not  use  this  equipment 
to  meet  program  requirements.  In 
addition,  such  operators,  when 
calculating  their  FLA,  may  not  claim  the 
PM  levels  shown  in  Table  C  because  the 
program  requires  use  of  certified 
equipment. 

As  stated  in  the  program  regulations 
(40  CFR  85.1401  through  85.1415), 
operators  should  maintain  records  for 
each  engine  in  their  fleet  to  demonstrate 
that  they  are  in  compliance  with  the 
requirements  of  the  Urban  Bus  Retrofit/ 
Rebuild  Program  beginning  on  January 
1, 1995.  These  records  include  purchase 
records,  receipts,  and  part  numbers  for 
the  parts  and  components  used  in  the 
rebuilding  of  urban  bus  engines.  Urban 
bus  operators  using  supply  options  2 
and  3.  as  described  previously  in 
today's  Federal  Register  notice,  must  be 
aware  of  their  responsibility  for 
maintenance  of  records  pursuant  to  40 
CFR  85.1403  through  85.1404.  because 
they  do  not  purchase  the  complete  ETX 
kit  from  Engelhard.  Urban  bus  operators 
using  supply  option  2  or  3  must  be  able 
demonstrate  that  all  parts  used  in  the 
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rebuilding  of  engines  are  in  compliance 
with  program  requirements.  In  other 
words,  such  urban  bus  operators  must 
be  able  demonstrate  that  all  components 
of  the  kit  certified  in  today's  Federal 
Register  notice  are  installed  on 
applicable  engines. 

Dated:  March  7, 1997. 
Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

|FR  Doc.  97-6505  Filed  3-13-97;  8:45  ami 
BILUNG  CO06  65«>-SO-P 

[OPPTS-1 40254;  FRL-5593-3] 

Access  to  Confidential  Business 
Information  by  Science  Applications 
International  Corporation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor,  Science  Applications 
International  Corporation  (SAIC),  of 
Reston,  Virginia,  access  to  information 
which  has  been  submitted  to  EPA  under 
all  sections  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  conHdential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  March  28,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen.  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545.  401  M  St..  SW.,  Washington.  DC 
20460.  (202)  554-1404,  TDD:  (202)  554- 
0551:  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 

SUPPI.EMENTARY  INFORMATION:  Under 
contract  number  68-W4-0005. 
contractor  SAIC,  of  11251  Roger  Bacon 
Drive,  Reston,  VA,  will  assist  the  Office 
of  Waste  and  Chemicals  Management 
and  Regional  Offices  RCRA 
Enforcement,  Permitting  and  Assistance 
Program  in  the  implementation  of 
RCRA/TSCA  related  initiatives.  Major 
areas  of  support  include  permitting 
activities,  Subtitle  D  solid  waste, 
corrective  actions  and  RCRA  program 
planning. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  6ft-W4-0005,  SAIC 
will  require  access  to  CBI  submitted  to 
EPA  under  all  sections  of  TSCA  to 
perform  successfully  the  duties 
specified  under  the  contract.  SAIC 
personnel  will  be  given  access  to 


information  submitted  to  EPA  under  all 
sections  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
SAIC  access  to  these  CBI  materials  on  a 
need-to-luiow  basis  only.  All  access  to 
TSCA  CBI  under  this  contract  will  take 
place  at  SAlC's  site  located  at  18702  N. 
Creek  Parkway,  Bothell.  WA. 

SAIC  will  be  authorized  access  to 
TSCA  CBI  at  its  facility  under  the  EPA 
TSCA  Confidential  Business 
Infonnation  Security  Manual.  Before 
access  to  TSCA  CBI  is  authorized  at 
SAIC's  site,  EPA  will  approve  SAIC's 
security  certification  statement,  perform 
the  required  inspection  of  its  facility, 
and  ensure  that  the  facility  is  in 
compliance  with  the  manual.  Upon 
completing  review  of  the  CBI  materials, 
SAIC  will  return  all  transferred 
materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
January  5, 1999. 

SAIC  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Sub)ects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  March  7.  1997. 

Oscar  Morales, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  97-6517  Filed  3-13-97;  8:45  am) 
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[ER-FRL-«478-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  February  24,  1997  Through 
February  28. 1997  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  PR 
dated  April  5, 1996  (61  FR  15251). 


Draft  EISs 

ERP  No.  D-AFS-K65193-NV  Rating 
E02,  Griffon  Mining  Project, 
Implementation,  Issuance  Plan  of 
Operations  Approval,  Humboldt- 
Toiyabe  National  Forests,  Ely  Ranger 
District,  White  Pine  County,  NV. 

Summary:  EPA  had  environmental 
objections  to  the  proposed  project  based 
on  its  potential  impacts  to  a  wet 
meadow  and  disturbance  of  more  land 
for  waste  rock  dumps,  impacts  to  water 
quality  and  habitat  in  Ellison  Creek, 
facilities  design,  and  air  quality.  EPA 
requested  additional  information 
regarding  water  quality  impacts  and 
objectives,  facilities  design,  mitigation 
measures,  the  waste  rock 
characterization  and  handling  plan,  and 
access  roads.  EPA  recommended  that 
the  Forest  Service  select  as  its  preferred 
alternative  Alternative  C  with 
backfilling  of  the  Hammer  Ridge  pit. 

ERP  No.  DC-NPS-K61029-CA  Rating 
EC2,  Yosemite  National  Park  General 
Management  Plan,  Yosemite  Housing 
Project,  Updated  Information  on 
Yosemite  Valley  Housing  Plan,  New  and 
Replacement  Housing,  Mariposa, 
Modera  and  Tuolumne  Counties,  CA. 

Summary:  EPA  expressed 
environmental  concerns  that  the  new 
preferred  alternative  would  move  fewer 
park  employees  out  of  Yosemite  Valley 
than  previously  identified  alternatives, 
and  an  employee  transportation  system 
would  not  be  developed.  EPA 
recommended  the  analysis  of  an 
additional  alternative  which  combines  a 
more  aggressive  development  of  EL 
Portal  housing  with  an  alternative  fuels 
employee  transportation  system. 

ERP  No.  DS-NOA-E86002-00  Rating 
LO,  Sapper  Grouper  Fishery, 
Amendment  8  to  the  Fishery 
Management  Plan,  Regulatory  Impact 
Review,  South  Atlantic  Region. 

Summary:  EPA  lacked  objections  to 
the  proposed  17  regulatory  actions  to 
improve  fisheries  in  US  EEZ  and 
recommended  more  emphasis  on 
nonpoint  pollutions,  as  a  factor 
exacerbated  declines  in  fishery  stock. 

Final  EISs 

ERP  No.  F-BLM-K65188-CA  Eagle 
Mountain  Landfill  and  Recycling  Center 
Project,  Land  Exchange,  Right-of-Way 
Grants  and  COE  Section  404  Permit 
Issuance,  Riverside  County,  CA. 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-FHW-E40738-NC  US-220 
Connecting  the  Star/Biscoe/Candor 
Bypass,  Improvement,  Funding,  Right- 
of-Way,  Possible  COE  Permit, 


Montgomery  and  Richmond  County. 
NC. 

Summary:  Most  of  EPA's  draft  EIS 
comments  were  addressed  adequately. 
EPA  continued  to  have  concerns  about 
clearing  of  forested  areas  and  noise 
impacts. 

ERP  No.  F-TVA-E07013-TN 
Kingston  Fossil  Plant  Alternative  Coal 
Receiving  Systems,  New  Rail  Spur 
Construction  near  the  Cities  of  Kingston 
and  Harriman,  Roane  County,  TN. 

Summary:  EPA  expressed 
environmental  concerns  which  include 
earthen  causeway  fill  and  impacts  on 
low-income  populations. 

ERP  No.  F-USA-K11072-CA  Camp 
Roberts  Army  National  Guard  Training 
Site,  Implementation,  Combined-Forces 
Training  Activities,  New  Equipment 
Utilization  and  Range  Modernization 
Program,  Monterey  and  San  Luis  Obispo 
Counties,  CA. 

Summary:  EPA  had  no  objection  to 
the  proposed  action.  The  Final  EIS 
responds  to  our  concerns,  which 
involved  air  quality  and  NEPA  issues. 

Dated:  March  11, 1997. 
Wiiliajn  0.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

|FR  Doc.  97-6503  Filed  3-13-97;  8:45  am] 

BILUNG  COOE  6S60-«0-M 

[ER-FRL-6478-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Infonnation  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  March  03, 1997 

Through  March  07,  1997  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  970075.  Final  EIS.  AFS,  OR. 
Stewart  Mining  Operation.  Plan  of 
Operation  Approval.  Implementation. 
City  Creek,  North  Umpqua  Ranger 
District,  Umpqua  National  Forest, 
Forest,  E)ouglas  and  Lane  Counties, 
OR,  Due.  April  14,  1997,  Contact: 
Debbie  Anderson  (541)  406-3532. 

EIS  No.  970076.  Final  EIS,  FHW,  UT, 
Norman  H.  Bangerter  Highway 
(Previously  Known  as  the  West  Valley 
Highway)ii2600  South  Street  to  1-15, 
Funding  and  COE  Section  404  Permit, 
in  the  Cities  of  Bluffdale,  Riverton 
and  Draper.  Salt  Lake  County.  UT. 
Due:  April  14. 1997.  Contact.  Tom 
Allen  (801)  963-0181. 

EIS  No.  970077.  Draft  EIS.  BLM.  MT. 
Cooke  City  Area  Mineral  Withdrawal. 
Implementation.  Gallatin  and  Custer 
National  Forests.  Cooke  Ciiy.  Park 
County.  MT,  Due:  April  28.  1997. 


Contact:  Larry  Timchak(406)  255- 
0322. 

EIS  No.  970078.  Draft  EIS,  NOA, 
Monfish  Fishery  Regulations, 
Northeast  Multispecies  Fishery 
(FMP),  Fishery  Management  Plan. 
Amendment  9,  Implementation. 
Exclusive  Economic  Zone,  off  the 
New  England  and  Mid- Atlantic  Coast. 
Due;  April  28. 1997.  Contact;  E. 
Martin  Jaffe  (508)  281-9272. 

EIS  No.  970079,  Final  EIS.  USN.  FL. 
Programmatic  EIS — Mayport  Naval 
Station.  Evaluation  of  Facilities 
Development  Necessary  to  Support 
Potential  Aircraft  Carrier 
Homeporting,  Duval  County,  FL.  Due: 
April  14,  1997,  Contact:  Ronnie 
Lattimore  (803)  820-5888. 

EIS  No.  970080,  Draft  EIS,  FRC,  AL. 
North  Alabama  Natural  Gas  Pipeline 
Facilities,  Construction  and 
Operation,  COE  Section  10  and  404 
Permits,  Right-of-Way  and  NPDES 
Permits,  AL,  Due;  April  28,  1997, 
Contact;  Paul  McKee  (202)  208-1611. 

EIS  No.  970081,  Final  EIS,  AFS,  MT, 
Castle  Mountains  Allotment 
Management  Plan,  Implementation, 
Lewis  and  Clark  National  Forest, 
Musselshell  and  King  Hill  Ranger 
Districts,  White  Sulphur  Springs, 
Meagher  Coimty,  MT,  Due:  April  14, 
1997.  Contact:  Dave  Wanderass  (406) 
632-4391. 

EIS  No.  970082.  Draft  EIS.  TVA.  AL. 
Bellefonte  Nuclear  Plant  Conversion 
Project.  Construction  and  Operation. 
NPDES  Permit  and  COE  Section  404 
Permit,  Tennessee  River  near 
Hollywood.  AL,  Due:  May  05,  1997, 
Contact:  Greg  Askew  (423)  632-6418. 

Amended  Notices 

EIS  No.  960470.  Draft  EIS,  COE.  IL. 
Chicagoland  Underflow  Plan.  McCook 
Reservoir  Construction  and  Operation 
for  Temporary  Retention  of 
Floodwaters  in  Metropolitan  Chicago, 
Implementation,  Cook  County,  IL, 
Due:  April  24.  1997.  Contact:  Keith 
Ryder  (312)  353-6400.  Published 
FR— 10-11-96— Review  Period 
Reopened. 

EIS  No.  970015.  Final  EIS.  COE.  VA. 
Lower  Virginia  Peninsula  Regional 
Raw  Water  Supply  Plan,  Permit 
Approval,  Cohoke  Mill  Creek,  King 
William  County,  VA,  Due:  May  27, 
1997,  Contact;  Pamela  K.  Painter  (757) 
441-7654.  Published  FR  01-24-97— 
Review  Period  Extended. 

Dated:  March  11,1997. 
William  0.  Dickefaoii, 

Director.  A/EPA  Compliance  Division,  Office 
of  Federal  Activities. 

IFR  Doc.  97-6504  Filed  3-li-97;  8:45  am] 
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[FRL-6709-5] 

Ozone,  Particulate  Matter  and  Regional. 
Haze  Implementation  Programs 
Sut>committee  Meeting 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  On  September  11, 1995  (60 
FR  47172),  the  EPA  announced  the 
establishment  of  the  Ozone,  Particulate 
Matter  and  Regional  Haze 
Implementation  Programs 
Subcommittee  under  the  Clean  Air  Act 
Advisory  Committee  (CAAAC).  The 
CAAAC  was  established  on  November 
8,  1990  (55  FR  46993)  pursuant  to  the 
Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app  I).  The  purpose  of 
the  Subcommittee  is  to  provide  advice 
and  recommendations  on  integrated 
approaches  for  implementing 
potentially  new  national  ambient  air 
quality  standards  (NAAQS)  for  ozone 
and  particulate  matter,  as  well  as  a 
regional  haze  program. 

DATES:  Notice  is  hereby  given  that  the 
Subcommittee  for  Development  of 
Ozone,  Particulate  Matter  and  Regional 
Haze  Implementation  Programs  will 
hold  its  next  public  meeting  on 
Tuesday,  April  8.  1997  (from  8:30  a.m. 
to  4:30  p.m.)  and  Wednesday,  April  9. 
1997  (firom  8:00  a.m.  to  5:00  p.m.). 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Fairview  Park  Marriott.  3111 
Fairview  Park  Drive.  Falls  Church. 
Virginia  22042. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the 
Subcommittee  for  Development  of 
Ozone,  Particulate  Matter  and  Regional 
Haze  Implementation  Programs,  please 
contact  Mr.  William  F.  Hamilton, 
E)esignated  Federal  Officer,  at  919-541- 
5498,  or  by  mail  at  U.S.  EPA,  Office  of 
Air  Quality  Planning  and  Standards, 
MD-12.  Research  Triangle  Park.  NC 
27711.  When  a  draft  agenda  is 
developed,  a  copy  can  be  downloaded 
from  the:  (1)  Ozone/Particulate  Matter/ 
Regional  Haze  FACA  Bulletin  Board, 
which  is  located  on  the  Office  of  Air 
Quality  Planning  and  Standards 
Technology  Transfer  Network  (OAQPS 
TTN):  (2)  the  OAQPS  TTN  Web  Site 
(http://ttnwww.rtpnc.epa.gov);  or  (3)  by 
contacting  Ms.  E)enise  M.  Gerth  at  919- 
541-5550. 

Dated:  March  6, 1997. 
Henry  C  Thomas, 

Acting  Director.  Office  of  Air  Quality  Planning 
and  Standards. 

|FK  Uoc.  97-6508  Filed  3-13-97;  8:45  ami 
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(PF-717;  FRL-5590-2] 

Bayer  Corporation;  Pesticide 
Tolerance  Petition  Filing 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice  of  filing. 

SUMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
regulations  establishing  tolerances  for 
residues  of  the  pyrethroid  cyfluthrin  in 
or  on  the  raw  agricultural  commodities 
(RACs)  group  citrus,  fruits  and  to 
establish  a  maximum  residue  limit  for 
cyfluthrin  on  citrus  oil  and  dried  pulp. 
This  notice  includes  a  summary  of  the 
petition  that  was  prepared  by  Bayer 
Corporation. 

DATES:  Comments,  identified  by  the 
docket  control  number  lPF-7171,  must 
be  received  on  or  before  April  14,  1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
I'rogram  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to  Rm.  1132.  CM  #2.  1921 
Jefferson  Davis  Highway.  Arlington,  VA 
22202. 

Comments  and  data  may  also  be 
submitted  electronically  be  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamaiI.epa.gov.  Electronic 
comments  must  be  submitted  as  ao 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  in  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  control 
number  [PF-7171.  Electronic  comments 
on  this  notice  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  this 
document. 

Information  submitted  as  a  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  he  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  13,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  EX:  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  200,  CM  #2.  1921 
Jefferson  Davis  Highway,  Arlington.  VA 
22202.  (703)  305-6100; 
larocca.george@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  (PP)  4F4313 
and  4H5687  from  Bayer  Corporation. 
8400  Hawthorn  Road.  Kansas  City.  MO 
64120.  The  petition  proposes,  pursuant 
to  section  408(d)  of  the  Federal  Food 
Drug  and  Cosmetic  Act.  21  U.S.C. 
section  346a.  to  amend  40  CFR  180.436 
to  establish  tolerances  for  residues  of 
the  insecticide  cyfluthrin.  (cyano[4- 
nuoro-3-phenoxyphenyl]-methyl-3-(2,2- 
dicloroethenyll-2,2- 

dimethylcyclopropanccarboxylatel  in  or 
on  the  raw  agricultural  commodities 
group  citrus,  fruits  at  0.2  part  per 
million  (ppm)  and  the  processed 
commodities  citrus,  oil  and  citrus,  dried 
pulp  at  0.3  part  per  million  (ppm).  The 
proposed  analytical  method  is  gas 
chromatography  equipped  with  electron 
capture  detector. 

As  required  by  section  408(d)  of  the 
FFDCA.  as  recently  amended  by  the 
Food  Quality  Protection  Act.  Bayer 
Corporation  included  in  the  petition  a 
summary  of  the  petition  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of  Bayer 
Corporation;  EPA  is  in  the  process  of 
evaluating  the  petition.  As  required  by 
section  408(d)(3)  EPA  is  including  the 
summary  as  a  part  of  this  notice  of 
filing.  EPA  may  have  made  minor  edits 
to  the  summary  for  the  purpose  of 
clarity. 

I.  Petition  Summary 

A.  Residue  Chemistry 

1.  Use  pattern.  Baythroid  2  will  be 
used  on  citrus  only  in  California  and 
Arizona,  to  control  citrus  thrips.  A 
dosage  of  6.4  fluid  ounces  of  Baythroid 
2  (0.1  lb  active  ingredient  per  acre)  will 
be  applied  by  ground  equipment  only, 
in  sufficient  water  for  complete 
coverage  of  foliage  in  dilute  or 
concentrate  sprays,  but  not  less  than  25 
gallons  per  acre.  A  single  application 
may  be  made  per  season. 

2.  Plant  metabolism.  The  metabolism 
of  cyfluthrin  in  plants  is  adequately 
understood.  Studies  have  been 
conducted  to  delineate  the  metabolism 


of  radiolabeled  cyfluthrin  in  various 
crops  all  showing  similar  results.  The 
residue  of  concern  is  cyfluthrin. 

3.  Analytical  methodology.  Adequate 
analytical  methodology  (Gas  liquid 
chromatography  with  an  electron 
capture  detector)  is  available  for 
enforcement  purposes. 

The  established  tolerances  for 
residues  of  cyfluthrin  in/on  eggs,  milks, 
fat.  meat  and  meat  by-products  of  cattle, 
goats,  hogs,  horses,  sheep  and  poultry 
are  adequate  to  cover  secondary 
residues  resulting  frtjm  the  proposed 
use  as  delineated  in  40  CFR  180.6(a)(2). 

4.  Magnitude  of  the  residue.  On 
December  20.  1993,  Bayer  Corp.  filed  a 
petition  (PP  4F4313)  for  a  tolerance  for 
residues  of  cyfluthrin  on  the  raw 
agricultural  commodity,  citrus  and 
proposed  food/feed  additive  regulation 
(4H5687)  for  citrus  oil,  citrus  dried 
pulp,  and  citrus  molasses  under  section 
409  of  FFDCA.  A  request  was  filed  May 
2.  1996.  to  withdraw  the  feed  additive 
petition  for  citrus  molasses,  submitted 
in  response  to  EPA's  determination  that 
citrus  molasses  is  no  longer  considered 
a  significant  feed  item.  See  EPA's  final 
860  Series  Residue  Chemistry 
Guidelines  (860.1000)  published  as 
public  drafts  on  August  25,  1995  (60  FR 
44343)  (formerly  Table  II  of  Subdivision 
O,  Residue  Chemistry,  of  the  Pesticide 
Assessment  Guidelines). 

The  food/feed  additive  petition  for 
citrus  oil  and  citrus  dried  pulp  has  been 
revised  to  propose  these  tolerances  at 
0.3  ppm  under  section  408  instead 
section  409  in  accordance  the  Food 
Quality  Protection  Act. 

The  proposed  section  408  tolerance 
for  cyfluthrin  on  citrus  is  0.2  ppm.  The 
highest  average  residue  found  in  crop 
field  trials  for  cyfluthrin  on  citrus  fruits 
was  0.06  ppm.  A  processing  study 
showed  that  in  producing  citrus  oil  and 
dried  pulp  residues  concentrated  530  (a 
concentration  factor  of  5.^x).  Thus  with 
this  information  it  is  liHely  that 
cyfluthrin  residues  of  0.3|J  ppm  (0.06  x 
5.3)  could  occur  in  citru^  oil  and  dried 
pulp. 

B.  Toxicological  Profile 

The  data  base  for  cyfluthrin  is 
essentially  complete.  Data  lacking  but 
desirable  are  an  acute  neurotoxicity 
study  in  rats  and  a  90-day  neurotoxicity 
study  in  rats.  Although  these  data  are 
lacking.  Bayer  Corp.  believes  there  is 
sufficient  toxicity  data  to  support  the 
proposed  tolerance  and  these  missing 
data  will  not  significantly  change  the 
risk  assessment.  In  a  letter  dated 
November  2.  1995,  Bayer  Corp.  has 
committed  to  submit  the  acute 
neurotoxicity  study  by  December  1996 
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and  the  90-day  neurotoxicity  study  by 
May  1997. 

The  toxicology  data  cited  in  support 
of  the  tolerance  include: 

1.  Chronic  effects.  A  12-month 
chronic  feeding  study  in  dogs  with  a  no- 
observed  effect  level  (NOEL)  of  4  mg/kg/ 
day.  The  lowest  effect  level  (LEL)  for 
this  study  is  established  at  16  mg/kg/ 
day,  based  on  slight  ataxia,  increased 
vomiting,  diarrhea  and  decreased  body 
weight. 

A  24-month  chronic  feeding/ 
carcinogenicity  study  in  rats  with  a 
NOEL  of  2.5  mg/kg/day  and  LEL  of  6.2 
mg/kg/day,  based  on  decreased  body 
weights  in  males,  decreased  food 
consumption  in  males,  and 
inflammatory  foci  in  the  kidneys  in 
females. 

2.  Acute  toxicity.  For  the  purposes  of 
assessing  acute  dietary  risk,  the  Agency 
has  used  an  oral  developmental  toxicity 
study  in  rabbits  with  a  maternal  NOEL 
of  20  mg/kg/day  and  a  matemarLEL  of 
60  mg/kg/day.  based  on  decreased  body 
weight  gain  and  decreased  food 
consumption  during  the  dosing  period. 
A  fetal  NOEL  of  20  mg/kg/day  and  a 
fetal  LEL  of  60  mg/kg/day  were  also 
observed  in  this  study.  The  LEL  was 
based  on  increased  resorptions  and 
increased  postimplantation  loss. 

3.  Carcinogenicity.  A  24-month 
carcinogenicity  study  in  mice  was 
conducted.  There  were  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study. 

A  24-month  chronic  feeding/ 
carcinogenicity  study  in  rats  was 
conducted.  There  were  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study. 

Mutagenicity  tests  were  conducted, 
including  several  gene  mutation  assays 
(reverse  mutation  and  recombination 
assays  in  bacteria  and  a  Chinese  hamster 
ovary(CHO)/HGPRT  assay);  a  structural 
chromosome  aberration  assay  (CHO/ 
sister  chromatid  exchange  assay);  and 
an  unscheduled  DNA  synthesis  assay  in 
rat  hepatocytes.  All  tests  were  negative 
for  genotoxicity. 

4.  Other.  A  metabolism  study  in  rats 
showed  that  cyfluthrin  is  rapidly 
absorbed  and  excreted,  mostly  as 
conjugated  metabolites  in  the  urine, 
within  48  hours.  An  enterohepatic 
circulation  was  observed. 

C.  Aggregate  Exposure 

A  chronic  dietary  exposure/risk 
assessment  was  performed  for  cyfluthrin 
using  a  Reference  Dose  (RfD)  of  0.025 
mg/kg  bwt/day.  based  on  a  NOEL  of  50 
ppm  (2.5  mg/kg  bwt/day)  and  an 
uncertainty  factor  of  100.  The  NOEL 
was  determined  in  a  2-year  rat  feeding 
study.  The  endpoint  effects  of  concern 


were  decreased  body  weights  in  males 
and  inflanunation  of  the  kidneys  in 
females  at  the  LEL  of  6.2  mg/kg/day.  For 
purposes  of  this  dietary  exposure/risk 
assessment  tolerance  level  residues 
were  used  and  percent  crop  treated 
assumption  made  for  some  of  the 
commodities.  The  current  estimated 
dietary  exposure  for  the  overall  U.S. 
population  resulting  from  established 
tolerances  0.009420  mg/kg/bwt/day  or 
37.6  percent  of  the  RfD.  The  current 
-estimated  dietary  exposure  for  the 
subgroup  population  exposed  to  the 
highest  risk,  non-nursing  infants  less 
than  1  year  old.  0.025266  mg/kg  bwt/ 
day  or  101  percent  of  the  RfD.  Although 
the  estimate  of  dietary  exposure  for  the 
subgroup,  non-nursing  infants  less  than 
1  year  old,  is  slightly  higher  than  the 
Agency's  level  of  concern,  i.e..  greater 
than  100  percent  of  the  RfD.  Bayer  Corp. 
believes  that  actual  exposure  and  risk 
would  be  lower.  The  basis  for  this  is 
that  the  risk  reflects  a  higher  than  actual 
dietary  exposure  because  it  assumes  that 
100  percent  of  most  commodities  for 
which  cyfluthrin  tolerances  exist  have 
cyfluthrin  residues  and  that  all  will  bear 
residue  levels  as  high  as  the  tolerances. 
In  reality,  all  these  commodities  will  not 
have  residues  of  this  pesticide  and 
actual  levels  will  be  lower  than 
tolerance  levels.  To  assess  the  dietary 
exposure  from  the  establishment  of  the 
proposed  citrus  tolerances,  the 
incremental  increase  in  dietary 
exposure  was  taken  from  the  dietary 
exposure  analysis  conducted  by  the 
Agency.  These  estimates  are  based  on 
the  assimiption  that  100  percent  of  the 
citrus  crop  in  the  U.S.  would  be  treated 
with  cyfluthrin.  In  reality,  this  use  of 
cyfluthrin  will  be  limited  to  California 
and  Arizona  only  for  the  control  of 
citrus  thrips.  For  the  prior  six  years, 
cyfluthrin  has  been  utilized  in  the 
California's  Central  Valley  under  the 
provisions  of  a  FIFRA  section  18 
Emergency  Exemption.  In  1995, 
approximately  77,000  out  of  170.000 
acres  (46  percent)  of  the  citrus  grown  in 
Central  Valley  was  treated  with 
cyfluthrin.  Assuming  that  a  similar 
proportion  of  acreage,  that  is  46  percent, 
would  be  treated  throughout  California 
and  Arizona,  the  total  estimated  acreage 
treated  with  cyfluthrin  would  be  94.000 
acres.  This  represents  only  9.4  percent 
of  the  1,026,000  fi^it  bearing  acres  of 
citrus  grown  in  the  U.S.  Therefore,  a  10 
percent  treated  crop  adjustment  to  the 
dietary  exposure  can  be  considered 
appropriate. 

Adding  this  incremental  exposure  to 
the  current  estimated  dietary  exposure 
results  in  a  total  dietary  exposure  for  the 
U.S.  population  of  0.0094934  mg/kg 


bwt/day  representing  38  percent  of  RfD. 
The  highest  exposure  group,  non- 
nursing  infants  will  increase  only  very 
slightly,  to  0.253653  mg/kg  bwt/day 
representing  101.4  percent  of  the  RfD. 
As  described  above,  although  this  still 
slightly  exceeds  the  RfD.  actiial 
exposure  is  expected  to  be  much  less. 

Generally  speaking.  EPA  has  no  cause 
for  concern  if  the  total  dietary  exposure 
from  residues  for  uses  for  which  there 
are  published  and  proposed  tolerances 
is  less  than  the  RfD.  Therefore  Bayer 
concludes  that  the  chronic  dietary  risk 
of  cyfluthrin.  as  estimated  by  the  dietary 
risk  assessment,  does  not  appear  to  be 
of  concern. 

Other  potential  sources  of  exposure  to 
residues  of  pesticides  are  residues  in 
drinking  water  and  exposure  frtim  non- 
occupational sources.  Based  on 
available  studies  used  in  previous  EPA 
assessments,  Bayer  Corp.  does  not 
anticipate  exposures  to  cyfluthrin  in 
drinking  water.  Non-occupatiooal 
exposure  to  cyfluthrin  may  occur  as  a 
result  of  inhalation  or  contact  from 
indoor  residential,  indoor  commercial, 
and  outdoor  residential  uses.  The 
Agency  does  net  currenUy  have  reliable 
data  to  determine  aggregate  exposures 
from  these  sources.  However, 
determinations  of  worst  case  exposure 
from  inhalation  in  indoor  settings 
(continuous  exposure  at  sat\iration 
vapor  concentration)  should  indicate 
that  adequate  margins  of  safety  exist 
even  under  these  conditions.  Since  this 
evaluation  greatly  overestimates 
exposure,  the  contribution  to  aggregate 
exposure  bom  inhalation  in  normal  uses 
would  be  expected  to  be  negligible. 
Estimations  of  outdoor  residential 
exposure  have  been  required  for 
cyfluthrin  in  a  data  call-in  issued  in 
1995.  These  data  are  being  generated  by 
the  Outdoor  Residential  Exposure  Task 
Force  (ORETF).  However,  available  data 
show  that  the  acute  dermal  toxicity  of 
cyfluthrin  is  very  low,  with  the  LDjo 
being  greater  than  5.000  mg/kg.  the 
highest  dose  tested.  Sub-acute  (21-day) 
dermal  toxicity  data  showed  only 
localized  (skin)  effects  at  higher  level 
exposures  (1,000  mg/kg/day  and  340 
mg/kg/day).  Other  thaii  skin  effects  at 
these  high  exposure  levels,  no  effects 
were  observed  at  any  exposure  levels, 
the  highest  level  tested  being  1 ,000  mg/ 
kg/ day.  The  use  rate  for  cyfluthrin  on 
residential  turf  is  1  g  (1,000  mg)  active 
ingredient  per  1000  square  feet  which 
woidd  indicate  that  potential  exposures 
would  be  well  below  levels  tested.  In 
addition,  the  localized  skin  effects  seen 
at  the  prolonged  higher  exposures  in 
animal  tests  have  not  been  reported  for 
non-occupational  exposures  to 
cyfluthrin  in  currently  accepted  uses. 
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indicating  that  exposures  are  below  the 
threshold  of  any  observable  effects. 
Indoor  uses  are  limited  to  areas  with 
little  or  no  contact,  so  exposures  would 
be  expected  to  be  even  less.  Thus,  the 
dermal  route  of  exposure  does  not 
appear  to  be  significant  and  the 
contribution  to  aggregate  exposure  from 
dermal  contact  would  be  expected  to  be 
negligible. 

In  consideration  of  potential 
cumulative  effects  of  cyfluthrin  and 
other  substances  that  have  a  common 
mechanism  of  toxicity,  there  are 
currently  no  available  data  or  other 
reliable  information  indicating  that  any 
toxic  effects  produced  by  cyfluthrin 
would  be  cumulative  with  those  of  other 
chemical  compounds;  thus  only  the 
potential  risks  of  cyfluthrin  have  been 
considered  in  this  assessment  of  its 
aggregate  exposure. 

D.  Safety  Determinations 

1.  U.S.  population  in  general.  Using 
the  conservative  exposure  assumptions 
described  above  and  based  on  the 
completeness  and  reliability  of  the 
toxicity  data  it  can  be  concluded  that 
total  aggregate  exposure  to  cyfluthrin 
from  all  current  uses  as  well  as  the 
proposed  tolerance  and  maximum 
residue  levels  for  the  use  of  cyfluthrin 
on  citrus  will  Utilize  little  more  than  38 
percent  of  the  RfD  for  the  U.S. 
population.  EPA  generally  has  no 
concerns  for  exposures  below  100 
percent  of  the  RfD.  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  Thus,  it  can  be 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  cyfluthrin 
residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
cyfluthrin.  the  data  from  developmental 
studies  in  both  rat  and  rabbit  and  a  2- 
generation  reproduction  study  in  the  rat 
can  be  considered.  The  developmental 
toxicity  studies  evaluate  any  potential 
adverse  effects  on  the  developing 
animal  resulting  from  pesticide 
exposure  of  the  mother  during  prenatal 
development .  The  reproduction  study 
evaluates  any  effects  from  exposure  to 
the  pesticide  on  the  reproductive 
capability  of  mating  animals  through 
two  generations,  as  well  as  any  observed 
systemic  toxicity. 

The  toxicology  data  cited  in  support 
of  the  tolerance  include:  An  oral 
developmental  toxicity  study  in  rats 
with  a  maternal  and  fetal  NOEL  of  10 
mg/kg/day  (highest  dose  tested).  An  oral 
developmental  toxicity  study  in  rabbits 


with  a  maternal  NOEL  of  20  mg/kg/day 
and  a  maternal  LEL  of  60  mg/kg/day. 
based  on  decreased' body  weight  gain 
and  decreased  food  consumption  during 
the  dosing  period.  A  fetal  NOEL  of  20 
mg/kg/day  and  a  fetal  LEL  of  60  mg/kg/ 
day  were  also  observed  in  this  study. 
The  LEL  was  based  on  increased 
resorptions  and  increased 
postimplantation  loss. 

A  developmental  toxicity  study  in  rats 
by  the  inhalation  route  of 
administration  with  a  maternal  NOEL  of 
0.0011  mg/1  and  a  LEL  of  0.0047  mg/1, 
based  on  reduced  mobility,  dyspnea, 
piloerection,  ungroomed  coats  and  eye 
irritation.  The  fetal  NOEL  is  0.00059 
mg/1  and  the  fetal  LEL  is  0.0011  mg/1. 
based  on  sternal  anomalies  and 
increased  incidence  of  runts.  A  second 
developmental  toxicity  study  in  rats  by 
the  inhalation  route  of  administration 
has  been  submitted  to  the  Agency  and 
is  currently  under  review. 

A  three-generation  reproduction  study 
in  rats  with  a  systemic  NOEL  of  2.5  mg/ 
kg/day  and  a  systemic  LEL  of  7.5  mg/ 
kg/day  due  to  decreased  parent  and  pup 
body  weights.  The  reproductive  NOEL 
and  LEL  are  7.5  mg/kg/day  and  22.5  mg/ 
kg/ day  respectively. 

The  Agency  used  the  rabbit 
developmental  toxicity  study  with  a 
maternal  NOEL  of  20  mg/kg/day  to 
assess  acute  dietary  exposure  and 
determine  a  margin  of  exposure  (MOE) 
for  the  overall  U.S.  population  and 
certain  subgroups.  Since  this 
toxicological  endpoint  pertains  to 
developmental  toxicity  the  population 
group  of  concern  for  this  analysis  was 
women  aged  13  and  above,  the  subgroup 
which  most  closely  approximates 
women  of  child-bearing  age.  The  MOE 
is  calculated  as  the  ration  of  the  NOEL 
to  the  exposure.  For  this  analysis  the 
Agency  calculated  the  MOE  to  be  over 
600.  Generally,  MOE's  greater  than  100 
for  data  derived  from  animal  studies  are 
regarded  as  showing  no  appreciable 
risk. 

FFDCA  Section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  effects  and  the  completeness 
of  the  toxicity  database.  Based  on 
current  toxicological  data  requirements, 
the  toxicology  database  for  cyfluthrin 
relative  to  pre-  and  post-natal  effects  is 
complete.  The  no-effect-levels  observed 
in  the  developmental  and  reproduction 
study  are  equivalent  or  higher  than  the 
NOEL  from  the  2-year  rat  feeding  study, 
used  with  a  100  fold  uncertainty  factor 
to  establish  the  reference  dose. 

Therefore,  an  additional  uncertainty 
factor  is  not  warranted  and  that  the  RfD 
at  0.025  mg/kg/day  is  appropriate  for 


assessing  aggregate  risk  to  infants  and 
children. 

Using  the  conservative  exposure 
assumptions  described  above.  EPA  has 
previously  concluded  that  the  residues 
from  use  of  cyfluthrin  on  citrus  will 
contribute  the  highest  incremental 
increase  to  the  aggregate  exposure  to  the 
population  subgroup  children  1  to  6 
years  old.  accounting  for  3.9  percent  of 
the  RfD  and  giving  a  total  dietary 
exposure  from  all  uses  of  95.9  percent 
of  the  RfD  for  this  subgroup.  However, 
this  assessment  was  based  on  an 
assumption  of  100  percent  crop  treated. 
When  adjusted  for  a  10  percent  crop 
treatment  (as  described  in  section  B. 
above)  the  incremental  exposure  is 
negligible,  increasing  form  the  current 
0.022985  mg/kg  bwt  /day  (91.9  percent 
of  the  RfD)  to  0.231522  mg  /kg  bwt/day 
or  92.6  percent  of  the  RfD.  For  nursing 
infants  current  exposure  is  0.005692 
mg/kg  bwt/day  or  22.8  percent  of  the 
Rfl).  The  use  on  citrus  would  increase 
exposure  to  0.0057377  mg/kg  bwt/day 
representing  22.9  percent  of  the  RfD.  For 
children  7  to  12.  current  exposure  is 
0.015237  mg/kg  bwt/  day.  60.9  percent 
of  the  RfD.  The  use  on  citrus  would 
increase  this  to  0.153416  mg/kg  bwt 
/day,  or  61.4  percent  of  the  RfD.  For 
non-nursing  infants,  the  current  is 
exposure  is  calculated  to  be  0.025267 
mg/kg  bwt  /day,  101  percent  of  the  RfD. 
The  use  on  citrus  would  increase  this 
slightly  to  0.0253653  or  101.4  percent. 
Both  the  current  and  the  resulting 
calculated  exposure  from  adding  the 
estimated  exposure  from  citrus  exposure 
are  slightly  higher  than  the  Agency's 
level  of  concern.  However,  the  Agency 
has  previously  assessed  this  risk  in  the 
evaluation  of  PP  2F4137  and  believed 
the  actual  exposure  and  risk  would  be 
much  lower.  The  basis  for  this  was  the 
fact  that  this  calculated  exposure 
assumes,  with  the  exception  of  citrus, 
that  100  percent  of  the  commodities  for 
which  cyfluthrin  tolerance  exists  have 
residues  and  that  the  residues  all  bear 
residues  as  high  as  the  tolerance  levels. 
In  reality,  it  is  known  that  not  all 
commodities  will  have  cyfluthrin 
residues  and  actual  levels  will  be  lower 
than  the  tolerance  values.  In  addition, 
the  food  commodity  that  contributes 
most  to  this  slight  exceedence  is  milk, 
at  88.2  percent  of  the  RfD;  71.2  percent 
from  milk  fat  and  17  percent  from  whole 
milk  and  milk  sugars.  However, 
metabolism  data  indicate  that 
essentially  all  of  the  cyfluthrin  will 
concentrate  in  milk  fat  and  there  would 
be  negligible  amounts  in  other 
components.  Thus  the  17  percent 
contribution  from  non-milk  fat  portions 
of  milk  is  an  overestimation  of  actual 
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exposure,  which  would  be  below  the 
RfD. 

Generally,  EPA  has  no  cause  for 
concern  if  the  total  aggregate  exposure 
is  less  than  the  RfD,  therefore  it  may  be 
concluded  that  there  is  a  reasonable 
certainty  of  no  harm  will  result  to 
infants  and  children. 

E.  Conclusions 

The  available  data  indicate  that  there 
is  reasonable  certainty  of  no  harm  from 
the  incremental  exposure  resulting  from 
the  potential  residues  of  cyfluthrin  &x>m 
the  use  of  Baythroid  2,  EPA  Reg.  No. 
3125-351,  on  citrus.  Thus  in  accordance 
with  the  provisions  of  the  FFDCA  as 
amended  August  3,  1996,  regulations  to 
establish  the  tolerance  and  maximum 
residue  levels  to  support  this  use  can  be 
effected. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  (MRLs)  established  for  residues 
ofcyfluthrin  on  citrus  fruits  or  any 
resulting  processed  products. 

n.  Public  Record 

Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  docket  control  number, 
[PF-7171.  All  written  comments  filed  in 
response  to  this  petition  will  be 
available  in  the  Public  Response  and 
Program  Resources  Branch,  at  the 
address  given  above  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

A  record  has  been  established  for  this 
notice  under  docket  control  number 
lPF-717]  including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epainail.epa.gov 

Electronic  comments  must  be 
submitted  as  ASCII  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 


Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Authority:  21  U.S.C.  346a. 

List  of  Subjects 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  7. 1997. 

Stephen  L.  Johnson, 

Director,  Registration  Division,- Office  of 
Pesticide  Programs. 

|FR  Doc.  97-6516  Filed  3-13-97;  8:45  am] 

BILUNG  COOe  6560-60-F 

[OPP-S0826;  FRL-S592-3] 

Issuance  of  an  Experimental  Use 
Permit 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  granted  an 
experimental  use  permit  to  the 
following  applicant.  The  permit  is  in 
accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  part  172,  which 
deHnes  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
use  purposes. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mike  Mendelsohn,  Office  of 
Pesticide  Programs,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  or  by  telephone:  Rm.  3142,  CM 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  Telephone:  703-308- 
8715,  e-mail: 

mendelsohn.mike@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permit:  70218-EUP-l.  Issuance.  This 
experimental  use  permit  allows  the  use 
of  0.825  pounds  of  the  Bacillus 
thuringiensis  subspecies  tolworthi 
Cry9C  protein  in  seeds  shipped  on  3,305 
acres  of  com  to  evaluate  the  control  of 
the  European  com  borer  and  other 
lepidopteran  com  pests.  The  program  is 
authorized  in  the  States  of  Alabama, 
California,  Colorado,  Delaware,  Florida, 
Geoi^ia,  Hawaii,  Illinois,  Indiana,  Iowa. 


Kansas,  Kentucky,  Louisiana,  Maryland, 
Michigan,  Minnesota,  Mississippi, 
Missouri.  Nebraska,  New  York.  North 
Carolina,  Ohio.  Pennsylvania.  Puerto 
Rico,  South  Dakota,  Tennessee,  Texas, 
Virginia,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  February  5,  1997  to  November  30, 
1997.  This  permit  is  issued  with  the 
limitation  that  all  treated  crops  are 
destroyed  or  used  for  research  purposes 
only. 

Persons  wishing  to  review  this 
experimental  use  permit  are  referred  to 
the  designated  contact  person.  Inquires 
concerning  this  permit  should  be 
directed  to  the  person  cited  above.  It  is 
suggested  that  interested  persons  call 
before  visiting  the  EPA  office,  so  that 
■  he  appropriate  file  may  be  made 
available  for  inspection  purposes  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection, 
Experimental  use  permits. 

Dated:  March  5,  1997. 
Janet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

|FR  DOC..97-6518  Filed  3-13-97;  8:45  am) 

BILLING  COOE  66aO-eO-F 


[FRL-5710-4] 

Special  Report  on  Environmental 
Endocrine  Disruption:  An  Effects 
Assessment  and  Analysis 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  availability  of  risk 
assessment  forum  report. 

SUMMARY:  EPA  is  announcing  the 
availability  of  the  "Special  Report  on 
Environmental  Endocrine  Disruption: 
An  Effects  Assessment  and  Analysis." 
The  report  provides  an  overview  of  the 
current  state  of  the  science  for 
endocrine  disraption.  The  report's 
major  components  are  an  introduction 
to  the  Dndocrine  system  and  the 
endocrine  disruption  hypothesis;  a 
review  of  potential  human  health  and 
ecological  risks;  and  an  analysis  section, 
including  an  overview  of  research 
needs.  The  report  represents  an  interim 
assessment  pending  a  more  extensive 
review  expected  to  be  issued  by  the 
National  Academy  of  Sciences  later  in 
1997. 

ADDRESSES:  An  electronic  version  of  the 
report  is  accessible  on  EPA's  Office  of 
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Research  and  Development  home  page 
on  the  Internet  at  http://www.epa.gov/ 
ORD.  Interested  parties  can  obtain  a 
single  copy  of  the  report  by  contacting: 
ORD  Publications  OfRce,  Technology 
Transfer  Division.  National  Risk 
Mcinagement  Research  Laboratory.  U.S. 
Environmental  Protection  Agency^  26 
W.  Martin  Luther  King  Drive, 
Cincinnati,  OH  45268;  telephone  (513) 
569-7562;  facsimile  (513)  569-7566. 
Please  provide  your  name  and  mailing 
address,  and  request  the  document  by 
the  title  and  EPA  document  number 
(EPA/630/R-96/012).  There  will  be  a 
limited  number  of  paper  copies 
available  from  the  above  source  in  mid- 
April.  Requests  will  be  filled  on  a  first- 
come- first-served  basis.  After  the  supply 
is  exhausted,  copies  of  the  report  can  be 
purchased  from  the  National  Technical 
Information  Service  (NTIS)  by  calling 
(703)  487-4650  or  sending  a  facsimile  to 
(703)  321-8547.  The  NTIS  order  number 
for  this  document  is  PB97-1 37772;  Price 
Code  A08:($31). 

FOR  FURTHER  INFORMATION  COffTACT: 
William  Wood,  Risk.  Assessment  Forum 
(8103),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W., 
Washington,  DC  20460,  Telephone  (202) 
260-6743. 

SUPPI^MENTARY  INFORMATION:  The  EPA 
has  followed  closely  the  recent  reports 
dealing  with  the  potential  effects  of 
environmental  endocrine  disruptors  on 
human  health  and  ecological  well-being. 
EPA's  Science  Policy  Council  requested 
that  the  Risk  Assessment  Forum  prepare 
a  Technical  Panel  report  that  would 
provide  an  overview  of  the  current  state 
of  the  science  relative  to  the  endocrine 
disruption  hypothesis.  This  report 
serves  as  an  interim  assessment  to 
inform  Agency  risk  assessors  of  the 
major  findings  and  uncertainties  relative 
to  environmental  endocrine  disruption 
and  is  the  basis  for  a  position  statement 
by  EPA's  Science  Policy  Council. 

Dated:  February  27. 1997. 
Joseph  K.  Alexander, 

Deputy  Assistant  A  dministTotor  for  Science, 

Office  of  Research  and  Development. 

[FR  Doc.  97-6509  Filed  3-13-97;  8:45  ami 

BILUNG  COOE  a660-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  97-386] 

Auction  of  Wireless  Communications 
Service  (Auction  No.  14) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  The  Wireless 
Telecommunications  Bureau  announced 
the  application  procedures  for  the 
upcoming  WCS  auction  (Auction  #14)  in 
a  Public  Notice  dated  February  20,  1997. 
The  auction  is  scheduled  to  begin  April 
15,  1997  and  will  consist  of  128 
licenses:  two  licenses  in  52  Major 
Economic  Areas  in  the  United  States 
and  two  licenses  in  12  Regional 
Economic  Area  Groupings.  The  purpose 
of  the  public  notice  is  to  inform 
interested  parties  of  the  auction 
procedures  the  Commission  will  use  in 
Auction  #14  and  the  filing  requirements 
to  become  an  eligible  bidder. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Sigalos  or  Josh  Roland,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  Public  Notice  DA  97-.386, 
"Auction  of  Wireless  Communications 
Service — Auction  Notice  and  Filing 
Requirements  for  128  WCS  Licenses 
Scheduled  for  April  15,  1997,"  released 
February  21,  1997.  The  complete  text  of 
the  Public  Notice  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  N.W., 
Washington,  D.C.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800,  2100  M  Street, 
N.W.,  Suite  140.  Washington,  D.C. 
20037. 

Synopsis  of  the  Public  Notice 

I.  Introduction 

1.  Licenses  To  Be  Auctioned:  128 
licenses.  Wireless  Communications 
Service  ("WCS")  licensees  are 
permitted,  within  their  assigned 
spectrum  and  geographic  areas,  to 
provide  any  fixed,  mobile,  radiolocation 
or  broadcast-satellite  use  consistent 
with  the  allocation  table  and  associated 
international  agreements  concerning 
spectrum  allocations.  The  auction  will 
consist  of  2  licenses  (Frequency  Blocks 
"A"  and  "B")  in  52  Major  Economic 
Areas  (MEAs),  authorizing  service  on  10 
MHz  of  spectrum,  and  2  licenses 
(Frequency  Blocks  "C"  and  "D")  in  each 
of  12  Regional  Economic  Area 
Groupings  (REAGs),  authorizing  service 
on  5  MHz  of  spectrum.  Each  frequency 
block  encompasses  the  following 
spectrum: 

Frequency  Block  A:  2305-2310  MHz  paired 

with  2350-2355  MHz 
Frequency  Block  B:  2310-2315  MHz  paired 

with  2355-2360  MHz  . 
Frequency  Block  C:  2315-2320  MHz 
Frequency  Block  D:  2345-2350  MHz 

A  detailed  listing  of  MEAs  and 
REAGs,  with  their  FCC  market  number. 


market  description,  license  number, 
population,  and  upfront  payment  are 
provided  in  Attachment  A. 

2.  Auction  Date:  The  auction  will 
begin  on  April  15, 1997.  The  precise 
schedule  for  bidding  will  be  announced 
by  public  notice  at  least  one  week  before 
the  start  of  the  auction.  Unless 
otherwise  announced,  bidding  will  be 
conducted  on  each  business  day  until 
bidding  has  stopped  on  all  licenses. 

3.  Auction  Title:  This  is  the  fourteenth 
spectrum  auction  the  Commission  has 
scheduled,  and  will  be  referred  to  as 
"Auction  No.  14,  Wireless 
Communications  Service." 

4.  Bidding  Methodology: 
Simultaneous  multiple  round  bidding. 
Bidding  will  be  by  electronic  means 
from  remote  locations  only.  Participants 
should  note  that  this  auction  will  use  a 
round  structure  that  is  different  frtjm  the 
procedures  used  in  previous 
Commission  auctions. 

5.  Pre-Auction  Dates: 

*  Short-Form  Application  (FCC  Form 
175):  March  25,  1997,  5:30  p.m.  ET. 

*  Upfront  Payments  (Only  Wire 
Transfer  Accepted):  April  4,  1997,  6:00 
p.m.  ET. 

*  Orders  for  Remote  Bidding 
Software:  April  4, 1997.  5:30  p.m.  ET. 

*  Mock  Auction:  April  10. 1997. 

6.  Telephone  Contacts: 

*  FCC  National  Call  Center:  888- 
CALL-FCC  (888-225-5322)  (Bidder 
Information  Packages/General  Auction 
Information). 

*  FCC  Technical  Support  Hotline: 
202-^14-1250. 

7.  List  of  Attachments: 

*  Attachment  A:  List  of  Licenses 
Offered. 

*  Attachment  B:  Electronic  Filing  of 
FCC  Form  175. 

*  Attachment  C:  Guidelines  for 
Completing  FCC  Form  175  and  Exhibits. 

*  Attachment  D:  Summary  Listing  of 
Documents  from  the  Commission  and 
the  Wir»;less  Telecommunications 
Bureau  Addressing  Application  of  the 
Anti-Collusion  Rules. 

8.  Bidder  Information  Package:  More 
complete  details  about  this  auction  will 
be  contained  in  a  Bidder  Information 
Package.  The  Commission  will  provide 
one  copy  free  of  charge.  Additional 
copies  may  be  ordered  at  a  cost  of 
S16.00  each,  including  postage,  payable 
by  Visa  or  Master  Card,  or  by  check 
payable  to  "Federal  Communications 
Commission"  or  "FCC".  To  place  an 
order,  please  contact  the  FCC  National 
C^ll  Center  at  888-CALL-FCC  (888-225- 
5322).  Bidders  who  do  not  receive  their 
Packages  within  two  weeks  of  ordering 
should  contact  the  Call  Center. 

9.  Participation:  Those  wishing  to 
participate  in  the  auction  must  submit 
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an  FCC  Form  175  short- form 
application.  The  FCC  Form  175  must  be 
completed  and  filed  in  accordance  with 
the  Commission's  rules  and  the 
instructions  provided  in  the  Bidder 
Information  Package,  and  must  be 
submitted  electronically  no  later  than 
5:30  p.m.  ET  on  March  25, 1997. 

10.  Applicants  will  be  required  to 
submit  an  upfront  payment  and  an  FCC 
Remittance  Advice  (FCC  Form  159).  The 
upfront  payment  must  be  made  in  U.S. 
dollars  by  wire  transfer.  Payments  must 
be  received  at  Mellon  Bank  in 
Pittsburgh,  Pennsylvania,  no  later  than 
April  4, 1997  at  6:00  p.m.  ET.  No  other 
form  of  payment  will  be  accepted. 

11.  Prohibition  of  Collusion:  To 
ensure  the  competitiveness  of  the 
auction  process,  the  Commission's  rules 
prohibit  applicants  for  the  same 
geographic  areas  from  communicating 
with  each  other  during  the  auction 
about  bids,  bidding  strategies  or 
settlements.  This  prohibition  begins 
with  the  filing  of  short-form 
applications,  and  ends  when  winning 
bidders  submit  down  payments.  The 
prohibition  does  not  apply  where 
applicants  enter  into  a  bidding 
agreement  before  filing  their  short-form 
applications,  and  disclose  the  existence 
of  the  agreement  in  the  short-form 
application.  See  47  CFR  Section 
1.2105(c). 

12.  Relevant  Authority:  Prospective 
bidders  should  familiarize  themselves 
thoroughly  with  the  FCC's  rules  relating 
to  the  Wireless  Communications  Service 
contained  in  Part  27  of  this  Chapter,  and 
rules  relating  to  application  and  auction 
procedures,  contained  in  Part  1,  Subpart 

Q 

13.  The  specific  rules  applicable  to 
WCS  are  contained  in  the  Commission's 
Report  and  Order  in  Amendment  of  the 
Commission's  Rules  to  Establish  Part  27, 
the  Wireless  Communications  Service 
("WCS").  GN  Docket  No.  96-228,  FCC 
97-50  (released  February  19,  1997),  62 
FR  9635  (March  3,  1997).  This  Report 
and  Order  is  posted  on  the 
Commission's  world  wide  web  site  at 
http://www.fcc.gov. 

14.  The  Terms  contained  in  the  FCC's 
rules,  the  Report  and  Order,  this  Public 
Notice,  and  in  the  Bidder  Information 
Package  are  not  negotiable.  Prospective 
bidders  should  review  these  auction 
documents  thoroughly  prior  to  the 
auction  to  make  certain  that  they 
understand  all  of  the  provisions  and  are 
willing  to  be  bound  by  all  of  the  Terms 
before  participating  in  the  auction. 

15.  Tne  Commission  may  amend  or 
supplement  the  information  contained 
in  this  Public  Notice  and  in  the  Bidder 
Information  Package  at  any  time.  The 
Commission  will  issue  public  notices  to 


convey  new  or  supplemental 
information  to  bidders.  It  is  the 
responsibility  of  all  prospective  bidders 
to  remain  current  with  all  FCC  rules  and 
with  all  public  notices  pertaining  to  this 
auction.  Copies  of  FCC  documents, 
including  public  notices,  may  be 
obtained  for  a  fee  by  calling  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  at  202-857-3800.  Additionally, 
many  documents  can  be  retrieved  from 
the  FCC  Internet  node  via  anonymous 
flp@ftp.fcc.gov  or  the  FCC  world  wide 
web  site  at  http://www.fcc.gov.  Bidders 
should  also  note  that  a  separate 
Auction's  web  page  is  available  on  the 
Commission's  web  site  at  http:// 
www.fcc.gov/auctions.html. 

16.  Bidder  Alerts:  All  applicants  must 
certify  under  penalty  of  perjury  on  their 
FCC  Form  175  applications  that  they  are 
legally,  technically,  financially  and 
otherwise  qualified  to  hold  a  license, 
and  not  in  default  on  any  Commission 
licenses.  Prospective  bidders  are 
reminded  that  submission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
forfeitures,  license  revocations, 
exclusion  bom  participation  in  future 
auctions,  and/or  criminal  prosecution. 

17.  The  Commission  maJces  no 
representations  or  warranties  about  the 
use  of  this  spectrum  for  particular 
services.  Applicants  should  be  aware 
that  an  FCC  auction  represents  an 
opportunity  to  become  an  FCC  licensee 
in  this  service,  subject  to  certain 
conditions  and  regulations.  An  FCC 
auction  does  not  constitute  an 
endorsement  by  the  FCC  of  any 
particular  services,  technologies  or 
products,  nor  does  an  FCC  license 
constitute  a  guarantee  of  business 
success.  Applicants  should  perform 
their  individual  due  diligence  before 
proceeding  as  they  would  with  any  new 
business  venture. 

18.  As  is  the  case  with  many  business 
investment  opportunities,  some 
unscrupulous  entrepreneurs  may 
attempt  to  use  the  WCS  auction  to 
deceive  and  defraud  unsuspecting 
investors.  Common  warning  signals  of 
fraud  include  the  following: 

*  The  first  contact  is  a  "cold  call" 
frt)m  a  telemarketer,  or  is  made  in 
response  to  an  inquiry  prompted  by  a 
radio  or  television  infomercial. 

*  The  offering  materials  used  to 
invest  in  the  venture  appear  to  be 
targeted  at  IRA  funds,  for  example  by 
including  all  documents  and  papers 
needed  for  the  transfer  of  funds 
maintained  in  IRA  accounts. 

*  The  amount  of  the  minimum 
investment  is  less  than  $25,000. 


•  The  sales  representative  makes 
verbal  representations  that:  (a)  The  IRS, 
FTC,  SEC,  FIX,  or  other  government 
agency  has  approved  the  investment;  (b) 
the  investment  is  not  subject  to  state  or 
federal  securities  law§;  or  (c)  the 
investment  will  yield  unrealistically 
high  short-term  profits.  In  addition,  the 
offering  materials  often  include  copies 
of  actual  FCC  releases,  or  quotes  from 
FCC  personnel,  giving  the  appearance  of 
FCC  knowledge  or  approval  of  the 
solicitation. 

19.  Information  about  deceptive 
telemarketing  investment  schemes  is 
available  from  the  Federal  Trade 
Commission  (FTC)  at  202-326-2222  and 
from  the  Securities  and  Exchange 
Commission  (SEC)  at  202-942-7040. 
Complaints  about  specific  deceptive 
telemarketing  investment  schemes 
should  be  directed  to  the  FTC,  the  SEC, 
or  the  National  Fraud  Information 
Center  at  800-876-7060.  Consumers 
who  have  concerns  about  specific  WCS 
investment  proposals  may  also  call  the 
FCC  National  Call  Center  at  888-CALL- 
FCC  (888-225-5322). 

n.  Bidder  Eligibility  and  Small 
Business  Provisions 

A.  General  Eligibility  Criteria 

20.  This  auction  offers  a  total  of  128 
WCS  licenses,  with  two  licenses 
available  in  each  of  the  52  MEAs 
(Frequency  Blocks  "A"  and  "B")  and 
two  licenses  available  in  each  of  the  12 
REAGs  (Frequency  Blocks  "C"  and 
"D").  WCS  licensees  will  be  permitted 
to  partition  their  service  areas  into 
smaller  geographic  service  areas  and  to 
disaggregate  their  spectrum  into  smaller 
blocks.  See  47  CFR  Section  27.15. 

21.  Section  27.12  of  the  Commission's 
rules  sets  out  eligibility  requirements  for 
WCS  licensees.  Under  Section  27.12, 
any  entity,  other  than  those  precluded 
by  foreign  ownership  restrictions  set 
forth  in  Section  310  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Section  310,  is 
eligible  to  hold  a  WCS  license. 

22.  Prospective  bidders  should  note 
that  the  Commission  is  hosting  an 
industry  forum  on  the  WCS  on  February 
28,  1997,  at  the  agency's  auction  site 
located  at  2  Massachusetts  Avenue, 
N.E.,  Washington,  D.C.  Additional 
information  regarding  the  forum  is 
available  on  the  Auction's  web  page  of 
the  Commission's  web  site,  or  by  calling 
Louis  Sigalos  or  Josh  Roland  of  the 
Auctions  Division  of  the  Wireless 
Telecommunications  Bureau  at  202- 
418-0660. 
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B.  Special  Financial  Provisions  for 
Qualifying  Small  Businesses 

23.  Qualifying  small  business 
applicants  are  eligible  for  the  special 
financial  provision  of  bidding  credits. 
See  47  CFR  Section  27.209. 

(1)  Definitions  of  Small  Businesses 

24.  The  Commission  defined  the 
small  business  definitions  for  the  WCS 
as: 

*  A  "small  business"  is  defined  as  an 
entity  with  average  gross  revenues  not 
exceeding  $40  million  for  the  preceding 
three  years. 

•  A  "very  small  business"  is  defined 
as  an  entity  with  average  gross  revenues 
not  exceeding  $15  million  for  the 
preceding  three  years. 

25.  Gross  revenues  include  all  income 
received  by  an  entity,  whether  earned  or 
passive,  before  any  deductions  are  made 
for  costs  of  doing  business  [e.g..  cost  of 
goods  sold),  as  evidenced  by  audited 
financial  statements  for  the  relevant 
number  of  most  recently  completed 
calendar  years,  or,  if  audited  financial 
statements  were  not  prepared  on  a 
calendar-year  basis,  for  the  mbst 
recently  completed  fiscal  years 
preceding  the  filing  of  the  applicant's 
short-form  application  (FCC  Form  175). 
If  an  entity  was  not  in  existence  for  all 
or  part  of  the  relevant  period,  gross 
revenues  shall  be  evidenced  by  the 
audited  financial  statements  of  the 
entity's  predecessor-in-interest  or,  if 
there  is  no  identifiable  predecessor-in- 
interest,  unaudited  financial  statements 
certified  by  the  applicant  as  accurate. 
When  an  applicant  does  not  otherwise 
use  audited  financial  statements,  its 
gross  revenues  may  be  certified  by  its 
chief  financial  officer  or  its  equivalent. 
See  47  CFR  Section  27.210. 

26.  In  determining  whether  an  entity 
qualifies  as  a  small  business  at  either 
threshold,  gross  revenues  of  all 
"controlling"  principals  will  be 
attributed  to  the  prospective  small 
business  applicant,  as  well  as  the  gross 
revenues  of  affiliates  of  the  applicant. 
However,  personal  net  worth  is  not 
included  in  the  determination  of 
eligibility  for  bidding  as  a  small 
business.  The  term  "control"  includes 
both  de  jure  and  de  facto  control  of  the 
applicant.  Typically,  de /'ure  control  is 
evidenced  by  ownership  of  50.1  percent 
of  an  entity's  voting  stock.  De  facto 
control  is  determined  on  a  case-by -case 
basis.  An  entity  must  demonstrate  at 
least  the  following  indicia  of  control  to 
establish  that  it  retains  de  facto  control 
of  the  applicant:  (1)  the  entity 
constitutes  or  appoints  more  than  50 
percent  of  the  board  of  directors  or 
partnership  management  committee;  (2) 


the  entity  has  authority  to  appoint, 
promote,  demote  and  fire  senior 
executives  that  control  the  day-to-day 
activities  of  the  licen.sees:  and  (3)  the 
entity  plays  an  integral  role  in  all  major 
management  decisions.  The  definition 
of  "affiliate"  is  set  forth  at  Section 
27.210(d)  of  the  Commission's  Rules. 

(2)  Bidding  Credits 

27.  The  size  of  a  WCS  bidding  credit 
depends  on  the  annual  gross  revenues  of 
the  bidder  and  its  affiliates,  as  averaged 
over  the  preceding  three  years: 

•  A  bidder  with  average  gross  annual 
revenues  not  exceeding  $40  million  (a 
"small  business")  receives  a  25-percent 
discount  on  its  winning  bids  for  WCS 
licenses. 

*  A  bidder  with  average  gross  annual 
revenues  not  exceeding  $15  million  (a 
"very  small  business")  receives  a  35- 
percent  discount  on  its  winning  bids  for 
WCS  licenses. 

These  bidding  credits  are  not 
cumulative. 

(3)  Application  Showing 

28.  Applicants  should  note  that  as 
part  of  their  FCC  Form  175  filing  they 
will  be  required  to  file  supporting 
documentation  to  establish  that  they 
satisfy  the  eligibility  requirements  to  bid 
as  a  small  business  or  very  small 
business  in  this  auction,  and  that  they 
are  subject  to  audits  to  confirm  their 
eligibility. 

(4)  Unjust  Enrichment 

29.  WCS  winning  bidders  should  note 
that  unjust  enrichment  provisions  apply 
to  winning  bidders  who  use  bidding 
credits  and  subsequently  assign  or 
transfer  control  of  their  WCS  licenses  to 
an  entity  that  does  not  qualify  for  the 
special  financial  provisions.  See  47  CFR 
Section  27.209;  Likewise,  unjust 
enrichment  provisions  apply  to  any 
WCS  licensee  that  received  a  bidding 
credit  and  subsequently  partitions  a 
portion  of  its  license  or  disaggregates  a 
portion  of  its  spectrum  to  an  entity  that 
would  not  have  qualified  for  such  a 
bidding  credit. 

ni.  Pre-Auction  Procedures 

A.  Short-Form  Application  (FCC  Form 
175}— Due  March  25,  1997 

30.  In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first  submit  an 
FCC  Form  175  application  to  the 
Commission.  This  application  must  be 
submitted  electronically  by  5:30  p.m.  ET 
on  March  25,  1997.  Late  applications 
will  not  be  accepted. 

31.  There  is  no  application  fee 
required  when  filing  a  FCC  Form  175. 
However,  to  be  eligible  to  bid,  an 


applicant  will  have  to  submit  an  upfront 
payment. 

(1)  Electronic  Filing  Only 

32.  Applicants  must  file  their 
applications  electronically.  Manual 
filing  is  not  permitted  for  this  auction. 
Generally,  applicants  may  begin  to  file 
electronically  on  a  24-hour  basis 
beginning  at  about  the  same  time  as 
release  of  the  Bidder  Information 
Package.  All  the  information  required  to 
file  the  FCC  Form  175  electronically 
(i.e.,  software,  help  files  and 
configuration  samples)  will  be  available 
over  both  the  Internet  and  the  FCC's 
Bulletin  Board  System  ("BBS"). 

(2)  Completion  of  the  FCC  Form  175 

33.  Applicants  should  carefully 
review  47  CFR  Sections  1.2105  and 
27.204,  and  must  complete  all  items  on 
the  FCC  Form  175.  Instructions  for 
completing  the  FCC  Form  175  will  be 
contained  in  the  Bidder  Information 
Package. 

34.  Failure  to  submit  the  required 
ownership  information  will  result  in 
dismissal  of  the  application  and  loss  of 
the  ability  to  participate  in  the  auction. 

(3)  Electronic  Review  of  FCC  Form  175 

35.  The  FCC  Form  175  review 
software  may  be  used  to  review  and 
print  applicants'  FCC  Form  175 
applications.  In  other  words,  applicants 
who  file  electronically  may  review  their 
own  completed  FCC  Form  175s. 
Applicants  also  have  access  to  view 
other  applicants'  completed  FCC  Form 
175s  after  the  deadline  for  filing  FCC 
Form  175s  has  passed  and  the 
Commission  has  issued  a  public  notice 
identifying  the  filing  status  of  the 
applicants. 

B.  Application  Processing  and  Minor 
Corrections 

36.  After  the  deadline  for  filing  the 
FCC  Form  175  applications  has  passed, 
the  Commission  will  process  all  timely 
applications  to  determine  which  are 
acceptable  for  filing,  and  subsequently 
will  issue  a  public  notice  identifying:  (1) 
Those  applications  accepted  for  filing 
(including  FCC  account  numbers  and 
the  licenses  for  which  they  applied);  (2) 
those  applications  rejected;  and  (3) 
those  applications  which  have  minor 
defects  that  may  be  corrected,  and  the 
deadline  for  filing  such  corrected 
applications. 

37.  As  described  more  fully  in  our 
rules,  after  the  March  25,  1997  short- 
form  filing  deadline,  applicants  may 
make  only  minor  corrections  to  their 
FCC  Form  175  applications.  Applicants 
will  not  be  permitted  to  make  major 
modifications  to  their  applications  (e.g., 
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change  their  license  selections,  change 
the  certifying  official  or  change  control 
of  the  applicant).  See  47  CFR  Section 
27.204(b). 

C.  Upfront  Payments— Due  April  4,  1997 

38.  In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  payment  accompanied  by  an 
FCC  Remittance  Advice  (FCC  Form 
159).  All  upfront  payments  must  be 
received  by  wire  transfer  at  Mellon  Bank 
in  Pittsburgh,  Pennsylvania,  by  6:00 
p.m.  ET.  on  April  4, 1997. 

39.  Please  note  that: 

"All  payments  must  be  made  in  U.S. 
dollars. 

*A11  payments  must  be  made  by  wire 
transfer.  No  other  form  of  payment  will 
be  accepted. 

•Upfront  payments  for  Auction  14  go 
to  a  different  lockbox  number  from  the 
one  used  in  previous  FCC  auctions,  and 
different  from  the  lockbox  number  to  be 
used  for  post-auction  payments. 

•Failure  to  deliver  the  upfront 
payment  by  the  April  4,  1997  deadline 
will  result  in  dismissal  of  the 
application  and  disqualification  from 
participation  in  the  auction. 

(1)  Wire  Transfers 

40.  For  this  auction,  the  Commission 
requires  applicants  to  make  their 
upfront  payments  by  wire  transfer, 
which  experience  has  shown  provides 
the  greatest  reliability  and  efficiency. 
Wire  transfer  payments  must  be 
received  by  6:00  p.m.  ET  on  April  4, 
1997.  To  avoid  untimely  payments, 
applicants  should  discuss  arrangements 
(including  bank  closing  schedules)  with 
their  banker  several  days  before  they 
plan  to  make  the  wire  transfer,  and 
allow  sufficient  time  for  the  transfer  to 
be  initiated  and  completed  before  the 
deadline.  Applicants  will  need  the 
following  information: 

ABA  Routing  Number:  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
BNF:  FCC/ AC— 9116106 
OBI  Field:  (Skip  one  space  between 

each  information  item) 

"AUCTIONPAY" 
FCC  ACCOUNT  NO.  (same  as  FCC  Form 

159,  Block  1) 
PAYMENT  TYPE  CODE  (enter  "A30U") 
FCC  CODE  (same  as  FCC  Form  159, 

Block  17A:  "14") 
PAYOR  NAME  (same  as  FCC  Form  159, 

Block  3) 
LOCKBOX  NO.  358400 

Note:  The  BNK  and  Lockbox  No.  are 
specific  to  the  upfront  payments  for  WCS;  do 
not  use  BNF  or  Lockbox  numliers  bDm 
previous  ^auctions. 

41.  Applicants  must  fax  a  completed 
FCC  Form  159  to  Mellon  Bank  at  412- 


236-5702  at  least  one  hour  before 
placing  the  order  for  the  wire  transfer 
(but  on  the  same  business  day).  On  the 
cover- sheet  of  the  fax,  write  "Wire 
Transfer — Auction  Payment  for  Auction 
Event  #14". 

(2)  FCC  Form  159 

42.  Each  upfront  payment  must  be 
accompanied  by  a  completed  FCC 
Remittance  Advice  (FCC  Form  159). 
Proper  completion  of  FCC  Form  159  is 
critical  to  ensuring  correct  credit  of 
upfront  payments.  Instructions  for 
completing  FCC  Form  159  will  be 
contained  in  the  Bidder  Information  ' 
Package. 

(3)  Amount  of  Upfront  Payment 

43.  The  amount  of  the  upfront 
payment  required  to  bid  on  a  particular 
license  in  Auction  No.  14  is  $0.02  per 
megahertz  per  population  (MHz-pop). 
As  noted  below,  a  different 
determination  is  used  for  the  Gulf  of 
Mexico  service  area.  The  upfrxjnt 
payment  associated  with  each  license 
offered  is  listed  in  Attachment  A  to  this 
Public  Notice.  Upfront  payments, 
however,  are  not  attributed  to  specific 
licenses,  but  instead  will  be  translated 
to  bidding  units  to  define  the  bidder's 
maximum  bidding  eligibility. 

44.  Thus,  an  applicant  does  not  have 
to  make  an  upfront  payment  to  cover  all 
licenses  for  which  it  has  applied. 
Rather,  the  total  upfront  payment 
defines  the  maximum  amount  of 
bidding  units  the  applicant  will  be 
permitted  to  bid  on  (including  standing 
high  bids)  in  any  single  round  of 
bidding.  At  a  minimum,  an  applicant's 
total  up&x»nt  payment  must  be  enough 
to  establish  eligibility  to  bid  on  at  least 
one  of  the  licenses  applied  for  on  its 
FCC  Form  175,  or  else  the  applicant  will 
not  be  eligible  to  participate  in  the 
auction. 

45.  In  calculating  the  upfront  payment 
amount,  an  applicant  should  determine 
the  maximum  number  of  bidding  units 
in  terms  of  MHz-pops  it  may  wish  to  bid 
on  in  any  single  round,  and  submit  an 
upfront  payment  covering  that  number 
of  bidding  units.  In  this  auction,  the 
licenses  authorize  service  over  10  MHz 
of  spectrum  for  MEAs  and  5  MHz  of 
spectrum  for  REAGs.  Thus,  if  an 
applicant  wants  to  be  eligible  to  bid  in 
any  single  bidding  round  on  licenses  in 
MEAs  with  a  maximum  total  population 
of  750,000  persons,  the  applicant  must 
submit  an  upfront  payment  of  $150,000 
(750,000  X  10  MHz  x'$0.02  =  $150,000). 
Due  to  the  unique  circumstances  of  the 
Gulf  of  Mexico  service  area  (no 
population  figure),  the  Commission  will 
establish  an  upfront  payment  of  $5,000 
and  250.000  bidding  units  for  each  M£A 


license  and  an  upfront  payment  of 
$2,500  and  125,000  bidding  units  for 
each  REAG  license  in  this  area. 

Note:  An  applicant  may,  on  its  FCXD  Form 
175,  apply  for  every  license  being  offered,  but 
its  actual  bidding  in  any  round  will  be 
limited  by  the  bidding  units  reflected  in  its 
upfront  payment.  Bidders  will  be  required  to 
remain  active  in  each  round  of  the  auction 
on  a  specified  percentage  of  bidding  units 
reflected  in  their  upfront  payments  in  order 
to  retain  their  current  eligibility. 

(4)  Refunds 

46.  The  Commission  currently  intends 
to  use  wire  transfers  for  all  Auction  14 
refunds.  To  avoid  delays  in  processing 
refunds,  applicants  should  include  wire 
transfer  instructions  with  any  refund 
request  they  file;  they  may  also  provide 
this  information  in  advance  by  faxing  it 
to  the  FCC  Billings  and  Collections 
Branch,  ATTN:  Regina  Dorsey  or 
Linwood  Jenkins,  at  202-418-2843. 
Applicants  should  also  note  that 
implementation  of  the  Debt  Collection 
Improvement  Act  of  1996  requires  the 
Commission  to  obtain  a  Taxpayer 
Identification  Number  t)efore  it  can 
disburse  refunds. 

D.  Auction  Registration 

47.  No  later  than  five  business  days 
before  the  auction,  the  Commission  will 
issue  a  public  notice  announcing  all 
qualified  bidders  for  the  auction. 
Qualified  bidders  are  those  applicants 
whose  FCC  Form  175  applications  have 
been  accepted  for  filing  and  who  have 
timely  submitted  upfront  payments 
sufficient  to  make  them  eligible  to  bid 
on  at  least  one  of  the  licenses  for  which 
they  applied. 

48.  All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  each 
containing  part  of  the  confidential 
identification  codes  required  to  place 
bids.  These  mailings  only  will  be  sent 
to  the  contact  person  at  the  applicant 
address  listed  in  the  FCC  Form  175. 

49.  Applicants  who  do  not  receive 
both  registration  mailings  will  not  be 
able  to  submit  bids.  Therefore,  any 
qualified  applicant  who  has  not 
received  both  mailings  within  three 
business  days  after  the  release  of  the 
qualified  bidders  public  notice  should 
contact  the  FCC  National  Call  Center  at- 
888-CALL-FCC  (888-225-5322). 
Receipt  of  both  registration  mailings  is 
critical  to  participating  in  the  auction 
and  each  applicant  is  responsible  for 
ensuring  it  has  received  all  of  the 
registration  material. 

Note:  Qualified  bidders  should  notelhat 
lost  login  codes,  passwords  or  bidder 
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identification  numbers  can  only  be  replaced 
by  appearing  in  person  at  the  FCC  Auction 
Headquarters  located  at  2  Massachusetts 
Avenue.  N.E..  Washington.  DC.  20002.  Only 
an  authorized  representative  or  certifying 
official,  as  designated  on  an  applicant's  FCC 
Form  175,  may  appear  in  person  with  two 
forms  of  identification  (one  of  which  must  be 
a  photo  identification)  in  order  to  receive 
replacement  codes. 

E.  Remote  Electronic  Bidding  Software 

50.  Bidding  for  WCS  licenses  is  by 
electronic  means  only.  Bidders  must 
purchase  remote  electronic  bidding 
software  for  $175.00,  including  shipping 
and  handling,  by  Apiil  4,  1997. 
(Auction  software  is  tailored  to  a 
specific  auction,  so  software  from  prior 
auctions  will  not  work  for  Auction  14.) 
Information  about  this  software  and  an 
order  form  will  be  included  in  the 
Bidder  Information  Package.  Bidders 
who  order  remote  bidding  software  by 
the  ordering  deadline  will  receive  it 
with  the  registration  mailings. 

F.  Mock  Auction 

51.  AH  applicants  whose  FCC  Form 
175s  have  been  accepted  for  filing  will 
be  eligible  to  participate  in  a  mock 
auction  beginning  April  10,  1997.  The 
mock  auction  will  enable  applicants  to 
become  familiar  with  the  electronic 
software  prior  to  the  auction.  Free 
demonstration  software  will  be  available 
for  use  in  the  mock  auction.  Ehie  to 
difi^erent  bidding  procedures  in  the  WCS 
auction  from  previous  Commission 
auctions,  participation  by  all  bidders  is 
strongly  recommended.  Details  will  be 
announced  by  public  notice. 

IV.  Auction  Event 

52.  The  Commission  will  begin  the 
auction  on  Tuesday,  April  15,  1997. 

A.  Auction  Structure 

(1)  Simultaneous  Multiple  Round 
Auction 

53.  The  128  WCS  licenses  will  be 
awarded  through  a  single,  simultaneous 
multiple  round  auction.  Unless 
otherwise  aimounced,  bids  will  be 
accepted  on  all  licenses  in  each  round 
of  the  auction. 

(2)  Activity  Rule 

54.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  throughout  the  auction, 
rather  than  waiting  until  the  end  before 
participating.  A  bidder  that  does  not 
satisfy  the  activity  rule  either  loses 
bidding  eligibility  or  uses  an  activity 
rule  waiver. 

55.  A  bidder  is  considered  "active"  on 
a  license  in  the  current  round  if  it  either 
is  the  high  bidder  at  the  end  of  the 


previous  round's  bidding  period  and 
does  not  withdraw  the  high  bid  in  the 
current  round,  or  submits  an  acceptable 
bid  in  the  current  round.  Placing  and 
removing  a  bid  in  the  same  round  does 
not  count  toward  activity.  A  bidder's 
activity  level  in  a  round  is  the  sum  of 
the  bidding  units  associated  with 
licenses  on  which  the  bidder  is  active. 
The  minimum  required  activity  level  is 
expressed  as  a  percentage  of  the  bidder's 
maximum  bidding  eligibility  and 
increases  as  the  auction  progresses 
following  stage  transitions. 

(3)  Activity  Rule  Waivers 

56.  Each  bidder  will  be  provided  five 
activity  rule  waivers  that  may  be  used 
in  any  round  during  the  course  of  the 
auction.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibility  despite  the  bidder's  activity 
in  the  current  round  being  below  the 
required  minimum  level.  An  activity 
rule  waiver  applies  to  an  entire  round 
of  bidding  and  not  to  a  particular 
license. 

57.  The  FCC  auction  system  assumes 
that  bidders  with  insufficient  activity 
would  prefer  to  use  an  activity  rule 
waiver  (if  available)  rather  than  lose 
bidding  eligibility.  Therefore,  the 
system  will  automatically  apply  a 
waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  bidding 
period  where  a  bidder's  activity  level  is 
below  the  minimum  required  unless:  (1) 
there  are  no  activity  rule  waivers 
available;  or  (2)  the  bidder  overrides  the 
automatic  application  of  a  waiver  by 
reducing  eligibility. 

58.  A  bidder  with  insufficient  activity 
who  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  bidding  period.  In  this  case,  the 
bidder's  eligibility  is  permanently 
reduced,  and  it  will  not  be  permitted  to 
later  regain  its  lost  bidding  eligibility. 

59.  Finally,  a  bidder  may  proactively 
use  an  activity  rule  waiver  as  a  means 
to  keep  the  auction  open  without 
placing  a  bid.  If  a  bidder  submits  a 
proactive  waiver  during  a  bidding 
period  in  which  no  bids  are  submitted, 
the  auction  will  remain  open.  (Note  that 
an  automatic  waiver  invoked  in  a  round 
in  which  there  are  no  new  valid  bids 
will  not  keep  the  auction  open.)  Thus  in 
the  later  rounds  of  the  auction,  if  a 
bidder  does  not  intend  to  bid  but  wants 
to  ensure  that  the  auction  does  not 
close,  it  should  enter  a  proactive  waiver 
in  place  of  a  bid. 

(4)  Auction  Stages 

60.  The  auction  is  composed  of  three 
stages,  which  are  each  defined  by  an 


increasing  activity  rule.  Below  are  the 
proposed  activity  levels  for  each  stage  of 
the  WCS  auction.  The  Commission 
reserves  the  discretion  to  altec  the 
activity  percentages. 

61.  Stage  One:  In  each  round  of  the 
first  stage  of  the  auction,  a  bidder 
desiring  to  maintain  its  current 
eligibility  is  required  to  be  active  on 
licenses  encompassing'at  least  60 
percent  of  its  current  bidding  eligibility. 
Failure  to  maintain  the  requisite  activity 
level  will  result  in  a  reduction  in  the 
bidder's  bidding  eligibility  in  the  next 
round  of  bidding  (unless  an  activity  rule 
waiver  is  used).  During  Stage  One, 
reduced  eligibility  for  the  next  round 
will  be  calculated  by  multiplying  the 
current  round  activity  by  five-thirds 
(Va). 

62.  Stage  Two:  In  each  round  of  the 
second  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  90  percent  of  its 
current  bidding  eligibility.  During  Stage 
Two.  reduced  eligibility  for  the  next 
round  will  be  calculated  by  multiplying 
the  current  round  activity  by  ten-ninths 
('%). 

63.  Stage  Three:  In  each  round  of  the 
third  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  98  percent  of  its 
current  bidding  eligibility.  In  this  final 
stage,  reduced  eligibility  for  the  next 
round  will  be  calculated  by  multiplying 
the.  current  round  activity  by  fifty- 
fortyninths  (^%9). 

64.  CAUTION:  Since  activity 
requirements  increase  in  each  auction 
stage,  bidders  must  carefully  check  their 
current  activity  during  the  bidding 
period  of  the  first  round  following  a 
stage  transition.  This  is  especially 
critical  for  bidders  who  have  standing 
high  bids  and  do  not  plan  to  submit  new 
bids.  In  past  auctions,  some  bidders 
have  inadvertently  lost  bidding 
eligibility  or  used  an  activity  rule 
waiver  because  they  did  not  reverify 
their  activity  status  at  stage  transitions. 
Bidders  may  check  their  activity  against 
the  required  minimum  activity  level  by 
using  the  bidding  software's  bidding 
module. 

(5)  Stage  Transitions 

65.  The  auction  will  start  in  Stage 
One.  Under  our  general  guidelines  it 
will  advance  to  the  next  stage  (i.e.,  from 
Stage  One  to  Stage  Two,  and  from  Stage 
Two  to  Stage  Three)  when  in  each  of 
three  consecutive  rounds  of  bidding,  the 
high  bid  has  increased  on  10  (Percent  or 
less  of  the  licenses  being  auctioned  (as 
measured  in  bidding  units).  However, 
the  Commission  retains  the  discretion  to 
accelerate  the  auction  by 
announcement.  This  determination  will 
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be  based  on  a  variety  of  measures  of 
bidder  activity  including,  but  not 
limited  to,  the  auction  activity  level,  the 
percentages  of  licenses  (measured  in 
terms  of  activity  units)  on  which  there 
are  new  bids,  the  number  of  new  bids, 
and  the  percentage  increase  in  revenue. 

(6)  Auction  Stopping  Rules 

66.  Barring  extraordinary 
circumstances,  bidding  will  remain 
open  on  all  licenses  until  bidding  stops 
on  every  license.  Thus,  the  auction  will 
close  for  all  licenses  when  one  round 
passes  during  which  no  bidder  submits 
a  new  acceptable  bid  on  any  license, 
applies  a  proactive  waiver,  or 
withdraws  a  previous  high  bid. 

67.  The  Commission  retains  the 
discretion,  however,  to  keep  an  auction 
open  even  if  no  new  acceptable  bids  or 
proactive  waivers  are  submitted,  and  no 
previous  high  bids  are  withdrawn.  In 
this  event,  the  effect  will  be  the  same  as 
if  a  bidder  had  submitted  a  proactive 
waiver.  Thus,  the  activity  rule  will 
apply  as  usual,  and  a  bidder  with 
insufficient  activity  will  either  lose 
bidding  eligibility  or  use  an  activity  rule 
waiver  (if  it  has  any  left). 

68.  Further,  in  its  discretion,  the 
Commission  reserves  the  right  to  declare 
that  the  auction  will  end  after  a 
specified  number  of  additional  rounds 
("special  stopping  rule").  If  the 
Commission  invokes  this  special 
stopping  rule,  it  will  accept  bids  in  the 
final  round(s)  only  for  licenses  on 
which  the  high  bid  increased  in  at  least 
one  of  the  preceding  three  rounds.  The 
Commission  intends  to  exercise  this 
option  only  in  extreme  circumstances, 
such  as  where  the  auction  is  proceeding 
very  slowly,  where  there  is  minimal 
overall  bidding  activity,  or  where  it 
appears  likely  that  the  auction  will  not 
close  within  a  reasonable  period  of  time. 
Before  exercising  this  option,  the 
Commission  will  probably  first  attempt 
to  increase  the  pace  of  the  auction  by, 
for  example,  moving  the  auction  into 
the  next  stage  (where  bidders  would  be 
required  to  maintain  a  higher  level  of 
bidding  activity),  increasing  the  number 
of  bidding  rounds  per  day,  and/or 
increasing  the  amount  of  the  minimum 
bid  increments  for  the  limited  number 
of  licenses  where  there  is  still  a  high 
level  of  bidding  activity. 

(7)  Auction  Delay,  Suspension  or 
Cancellation 

69.  By  public  notice  or  by 
announcement  during  the  auction,  the 
Commission  may  delay,  suspend  or 
cancel  the  auction  in  the  event  of 
natural  disaster,  technical  obstacle, 
evidence  of  an  auction  security  breach, 
unlawful  bidding  activity. 


administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Conunission, 
in  its  sole  discretion,  may  elect  to: 
resume  the  auction  starting  from  the 
beginning  of  the  current  round;  resume 
the  auction  starting  bom  some  previous 
round;  or  cancel  the  auction  in  its 
entirety.  Network  interruption  may 
cause  the  Commission  to  delay  or 
suspend  the  auction. 

B.  Bidding  Procedures 

(1)  Round  Structure 

70.  The  initial  bidding  schedule  will 
be  announces  by  public  notice  at  least 
one  week  before  the  start  of  the  auction, 
and  will  be  included  in  the  registration 
mailings.  Each  bidding  round  contains  a 
single  bidding  period  followed  by  the 
release  of  the  round  results.  Participants 
should  note  that  the  round  structure  for 
the  WCS  auction  is  a  different  format 
than  the  round  structure  used  in 
previous  Commission  auctions. 

71.  The  Commission  has  discretion  to 
change  the  bidding  schedule  in  order  to 
foster  an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  Commission  may 
increase  or  decrease  the  amount  of  time 
for  the  performance  and  review  periods, 
or  the  number  of  rounds  per  day, 
depending  upon  the  bidding  activity 
level  and  other  factors. 

(2)  Minimum  Acceptable  Bids 

72.  The  Commission  does  not 
anticipate  establishing  a  minimum 
opening  bid  for  WCS  licenses,  but 
reserves  the  discretion  to  implement 
minimum  opening  bids  for  any  license. 
Bidders  will  be  informed  if  a  minimum 
opening  bid  is  imposed  through  a  public 
notice  released  prior  to  the  start  of  the 
auction.  Once  there  is  a  standing  high 
bid  on  a  license,  the  minimum  bid 
increment  fox  that  license  will  be  based 
on  the  level  of  activity  that  license  has 
received  in  the  current  and  previous 
rounds.  The  Commission  will  release 
the  specific  methodology  for  calculating 
this  increment  before  the  start  of  the 
auction. 

(3)  High  Bids 

73.  Each  bid  will  be  date-and  time- 
stamped  when  it  is  entered  into  the 
computer  system.  In  the  event  of  tie 
bids,  the  Conmiission  will  identify  the 
high  bidder  on  the  basis  of  the  order  in 
which  bids  are  received  by  the 
Commission,  starting  with  the  earliest 
bid. 


(4)  Bidding 

74.  Diiring  a  bidding  period,  a  bidder 
may  submit  bids  for  as  many  licenses  as 
it  is  eligible,  as  well  as  withdraw  high 
bids  from  previous  bidding  periods, 
remove  bids  placed  in  the  same  bidding 
period,  or  permanently  reduce 
eligibility.  This  is  a  change  in  the 
procedures  from  previous  auctions. 
Bidders  also  have  the  option  of  making 
multiple  submissions  and  withdrawals 
per  each  bidding  period,  and  will  not 
have  a  separate  period  to  withdraw  bids. 
If  a  bidder  enters  multiple  bids  for  a 
license  in  the  same  round,  the  system 
takes  the  last  bid  entered  as  that 
bidder's  bid  for  the  round.  A  bidder 
withdrawing  a  high  bid  bom  a  previous 
round,  will  be  subject  to  the  bid 
withdrawal  payments,  but  a  bidder 
removing  a  bid  placed  in  the  same 
round  is  not  subject  to  the  payments. 
Eligibility  in  the  first  round  of  the 
auction  is  determined  by:  (a)  the 
licenses  applied  for  on  FCC  Form  175 
and  (b)  the  upfront  payment  amount 
deposited.  The  bid  submission  screens 
will  be  tailored  for  each  bidder  to 
include  only  those  licenses  for  which 
the  bidder  applied  on  its  FCC  Form  175. 
A  bidder  also  has  the  option  to  tailor  its 
bid  submission  screens  to  call  up 
specified  groups  of  licenses. 

75.  The  oidaing  software  requires 
each  bidder  to  login  to  the  FCC  Auction 
System  during  the  bidding  period  using 
the  FCC  Account  Number,  Bidder 
Identification  Number,  and  confidential 
security  codes  provided  in  the 
registration  materials.  Bidders  can 
download  and  print  bid  confirmations 
after  they  submit  their  bids. 

(5)  Bid  Withdrawal 
(a)  Procedures 

76.  A  high  bidder  that  withdraws  its 
standing  high  bid  from  a  previous  round 

•is  subject  to  the  bid  withdrawal 
payments  specified  in  Section  27.203  of 
the  Commission's  Rules.  A  bidder  that 
places  a  bid  and  removes  it  during  the 
same  bidding  period  will  not  be  subject 
to  a  bid  withdrawal  payment.  The 
procedure  for  withdrawing  a  bid  and 
receiving  a  withdrawal  confirmation  is 
essentially  the  same  as  the  procedure  for 
placing  a  bid.  To  prevent  strategic 
delays  to  the  close  of  the  auction,  the 
Commission  retains  the  discretion  to 
limit  the  number  of  times  that  a  bidder 
may  re-bid  on  a  license  from  which  it 
has  withdrawn  a  high  bid. 

77.  If  a  high  bid  is  withdrawn,  the 
license  will  be  offered  in  the  next  round 
at  the  second  highest  bid  price,  which 
may  be  less  than,  or  equal  to,  in  the  case 
of  tie  bids,  the  amount  of  the  withdrawn 
bid,  without  any  bid  increment.  The 
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Commission  will  serve  as  a  "place 
holder"  on  the  license  until  a  new 
acceptable  bid  is  submitted  on  that 
license. 

(b)  Calculation 

78.  Generally,  a  bidder  who 
withdraws  a  standing  high  bid  during 
the  course  of  an  auction  will  be  subject 
to  a  payment  equal  to  the  lower  of  (1) 
the  difference  between  the  net 
withdrawn  bid  and  the  subsequent  net 
winning  bid,  or  (2)  the  difference 
between  the  gross  withdrawn  bid  and 
the  subsequent  gross  winning  bid  for 
that  license.  See  47  CFR  Section  27.203. 
No  withdrawal  payment  will  be 
assessed  if  the  subsequent  winning  bid 
exceeds  the  withdrawn  bid. 

(6)  Round  Results 

79.  The  bids  placed  during  a  bidding 
period  are  not  published  until  the 
conclusion  of  that  bidding  period.  After 
a  bidding  period  closes,  the  Commission 
will  compile  reports  of  all  bids  placed, 
bids  withdrawn,  current  high  bids,  new 
minimum  accepted  bids,  and  bidder 
eligibility  status  (bidding  eligibility  and 
activity  rule  waivers),  and  post  the 
reports  for  public  access. 

80.  Reports  reflecting  bidders' 
identities  and  bidder  identification 
numbers  will  be  available  before  and 
during  the  auction.  Thus,  bidders  will 
know  in  advance  of  the  auction  the 
identities  of  the  bidders  against  whom 
they  are  bidding. 

(7)  Auction  Announcements 

81.  The  Commission  will  use  auction 
announcements  to  announce  items  such 
as  schedule  changes  and  stage 
transitions.  All  FCC  auction 
announcements  will  be  available  on  the 
FCC  remote  electronic  bidding  system, 
as  well  as  the  Internet  and  the  FCC 
Bulletin  Board  System. 

(8)  Other  Matters 

82.  After  the  short-form  filing 
deadline,  applicants  may  make  only 
minor  changes  to  their  FCC  Form  175 
applications.  For  example,  permissible 
minor  changes  include  deletion  and 
addition  of  authorized  bidders  (to  a 
maximum  of  three)  and  revision  of 
exhibits.  Filers  should  make  these 
changes  on-line,  and  submit  a  letter  to 
Kathleen  O'Brien  Ham,  Chief,  Auctions 
Division,  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Commission,  2025  M  Street,  N.W., 
Room  5322,  Washington,  D.C.,  20554 
(and  mail  a  separate  copy  to  Josh 
Roland,  Auctions  Division),  briefly 
summarizing  the  changes.  Questions 
about  other  changes  should  be  directed 


to  the  FCC  Auctions  Division  at  202- 
418-0660. 

V.  Post-Auction  Procedures 

A.  Down  Payments  and  Withdrawn  Bid 
Payments 

83.  After  bidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed  ("auction 
closing  notice"),  identifying  the 
winning  bids  and  bidders  for  each 
license,  and  listing  withdrawn  bid 
payments  due. 

84.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
each  wiiming  bidder  must  submit 
sufficient  funds  to  bring  the  total 
amount  of  money  on  deposit  with  the 
government  (upfront  payment  less  any 
withdrawal  payments)  to  20  percent  of 
its  high  bids,  unless  it  is  an  eligible 
small  or  very  small  business  who 
elected  to  bid  using  bidding  credits, 
then  it  must  submit  sufficient  funds  to 
bring  the  total  amount  of  money  on 
deposit  with  the  government  (upfront 
payment  less  any  withdrawal  payments) 
to  20  percent  of  its  net  winning  bids 
(actual  bids  less  any  applicable  bidding 
credits).  See  47  CFR  Section  1.2107(b). 
In  addition,  by  the  same  deadline  all 
bidders  must  pay  any  withdrawn  bid 
amounts  due  under  Section  1.2104(g)(1) 
of  the  Commission's  Rules.  Upfront 
payments  are  applied  first  to  satisfy  any 
outstanding  bid  withdrawal  payments 
before  being  applied  toward  down 
payments.  47  CFR  Section  1.2104(g)(2). 

B.  Long-Form  Application  (FCC  Form 
600) 

85.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
winning  bidders  must  submit  a  properly 
completed  FCC  Form  600  application 
and  required  exhibits  for  each  WCS 
license  won  through  the  auction. 

^  Winning  small  business  or  very  small 
business  bidders  must  include  an 
exhibit  demonstrating  their  eligibility 
for  the  small  business  incentives.  See  47 
CFR  Sections  1.2107  (c)  and  (d).  Further 
instructions  will  be  provided  to  auction 
winners  at  the  close  of  the  auction. 

86.  The  FCC  Form  600  may  be  filed 
electronically.  Alternatively,  a  hard 
copy  plus  required  3.5"  properly- 
formatted  diskette  copies  may  be  sent 
to:  FCC  Form  600  Filing,  Auction  No. 
14,  Federal  Communications 
Commission,  Office  of  Operations,  1270 
Fairfield  Road,  Gettysburg,  PA  17325- 
7245. 

C.  Application  Processing  and  Grant; 
Final  Payments 

87.  Once  a  high  bidder  has  submitted 
its  down  payment  and  filed  an 


acceptable  FCC  Form  600  application, 
the  Commission  will  release  a  public 
notice  announcing  acceptance  of  the 
long-form  application.  Parties  will  have 
five  days  following  the  public  notice  to 
file  petitions  to  deny.  Any  responses  to 
petitions  to  deny  are  due  within  five 
days.  If  the  Commission  dismisses  or 
denies  all  petitions  to  deny,  the 
Commission  will  announce  by  public 
notice  that  it  is  prepared  to  award  a 
license,  and  the  winning  bidder  will 
then  have  ten  business  days  to  submit 
the  balance  of  its  winning  bid.  If  this 
payment  is  made,  the  license  will  be 
granted. 

88.  Winning  bidders  will  receive 
further  instructions  and  detailed 
payment  information  after  the  auction 
closes. 

D.  Refund  of  Remaining  Upfront 
Payment  Balance 

89.  All  applicants  who  submitted 
upfront  payments  but  were  not  winning 
bidders  for  any  WCS  license  may  be 
entitled  to  a  refund  of  their  remaining 
upfront  payment  balance  after  the 
conclusion  of  the  auction.  No  refund 
will  be  made  unless  there  are  excess 
funds  on  deposit  from  that  applicant 
after  any  applicable  bid  withdrawal 
payments  have  been  paid. 

90.  Bidders  who  drop  out  of  the 
auction  completely  may  be  eligible  for 
a  refund  of  their  upfront  payments 
before  the  close  of  the  auction. 
However,  bidders  who  reduce  their 
eligibility  and  remain  in  the  auction  are 
not  eligible  for  partial  refunds  of  upfront 
payments  until  the  close  of  the  auction. 
Qualified  bidders  who  have  exhausted 
all  their  activity  rule  waivers,  have  no 
remaining  bidding  eligibility,  and  have 
not  withdrawn  a  high  bid  during  the 
auction  must  submit  a  written  refund 
request,  along  with  a  Taxpayer 
Identification  Number  ("TIN")  and  a 
copy  of  their  bidding  eligibility  screen 
print,  to:  Federal  Communications 
Commission,  Billings  and  Collections 
Branch,  Attn:  Regina  Dorsey  or  Linwood 
Jenkins,  1919  M  Street,  N.W.,  Room  452, 
Washington,  D.C.  20554. 

91.  Bidders  can  also  fax  their  request 
to  the  Billings  and  Collections  Branch  at 
(202)  418-2843.  Once  the  request  has 
been  approved,  a  refund  will  be  sent  to 
the  address  provided  on  the  FCC  Form 
159. 

92.  Refund  processing  generally  takes 
up  to  two  weeks  to  complete.  Bidders 
with  questions  about  refunds  should 
contact  Regina  IDorsey  or  Linwood 
Jenkins  at  202^18-1995. 

E.  Default  and  Disqualification 

93.  Any  high  bidder  that  defaults  or 
is  disqualified  after  the  close  of  the 
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auction  (i.e.,  fails  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  Sections  1.2104(g)  and 
1.2109  of  the  Commission's  Rules.  In 
the  event  that  the  amount  of  those 
payments  cannot  be  determined  (i.e. 
until  the  license  has  been  reauctioned), 
the  Commission  can  require  a  "deposit" 
of  at  least  three  (3)  percent  of  the 
defaulted  bid  amount.  See  In  Re  C.  H. 
PCS,  Inc.,  BTA  No.  B347  Frequency 
Block  C,  Order,  DA  96-1825  (released 
November  4, 1996).  See  also  Wireless 
Telecommunications  Bureau  Will 
Strictly  Enforce  Default  Payment  Rules, 
Public  Notice.  DA  96-481  (April  4, 
1996).  Under  certain  circumstances  the 
Commission  can  also  reauction  the 
license  to  existing  or  new  applicants,  or 


offer  it  to  the  other  highest  bidders  (in 
descending  order)  at  their  final  bids.  See 
47  CFR  Sections  1.2109  (b)  and  (c).  In 
addition,  if  a  default  or  disqualification 
involves  gross  misconduct, 
misrepresentation  or  bad  faith  by  an 
applicant,  the  Commission  may  declare 
the  applicant  and  its  principals 
ineligible  to  bid  in  future  auctions,  and 
may  take  any  other  action  that  it  deems 
necessary,  including  institution  of 
proceedings  to  revoke  any  existing 
licenses  held  by  the  applicant.  See  47 
CFR  Section  1.2107(d). 

F.  Service  and  Construction 
Requirements 

94.  WCS  licenses  are  required  to 
provide  substantial  service  to  their 
service  areas  within  ten  years.  Licensees 
failing  to  demonstrate  that  they  are 
providing  substantial  service  at  the  ten 
year  period  will  he  subject  to  forfeiture 
of  their  licenses. 


Federal  Communications  Commission 
William  F.  Caton. 
Acting  Secretary. 

Attachment  A — List  of  Licenses  Offered 

The  follouring  tables  lists  the  128 
Wireless  Communications  Service 
("WCS")  licenses  to  be  auctioned.  The 
licenses  consist  of  two  licenses 
(Frequency  Blocks  "A"  and  "B")  in  each 
of  52  Major  Economic  Areas  (MEAs)  and 
two  licenses  (Frequency  Blocks  "C"  and 
"D")  in  each  of  12  Regional  Economic 
Area  Groupings  (REAGs).  The  MEAs 
and  REAGs  are  based  on  the  1 72 
Economic  Area  ("EAs")  developed  by 
the  Bureau  of  Economic  Analysis  of  the 
U.S.  Department  of  Commerce.  More 
information  regarding  EAs  is  available 
on  the  Commission's  Office  of 
Engineering  and  Technology's  Internet 
web  page  at:  http://www.fcc.gov/oet/ 
info/maps/bea/ 


MEANo. 


Summary  of  Licenses  To  Be  Auctioned:  Blocks  A  and  B  Major  Economic  Arsas 


ME01 
ME02 
ME03 
ME04 

ME05 
ME06 
ME07 
ME08 
ME09 
ME10 
ME11 

ME12 
ME13 
ME14 
ME15 
ME16 
ME17 
ME18 
ME19 
ME20 
ME21 

ME22 
ME23 
ME24 
ME25 
ME26 
ME27 
ME28 
ME29 
ME30 

ME31 
ME32 
ME33 
ME34 
ME35 
ME36 
ME37 


Major  economic  area  name 


RE01— Northeast 


Boston  

New  York  City 

Buffalo  

Philadelphia  ... 


RE02— Southeast 


Washington 

Richmond  

Charlotte-G'boro-Greenville-Raleigh 

Atlanta  

Jacksonville  

Tampa-St.  Peterslxjrg-Orlando 

Miami  


RE03— Great  Lakes 

Pittsburgh 

Cincinnati-Dayton  

Columbus  

Cleveland 

Detroit  

Milwaukee ~ 

Chicago  

Indianapolis  

Minneapoiis-St.  Paul  

Des  Moines-Quad  Cities  


Lcense  No. 


RE04— Mississippi  Valley 


Knoxville  

Louisville-Lexington-Evansville 

Birmingham  

Nashville  

Memphis-Jackson 

New  Orleans-Baton  Rouge  

Little  Rock 

Kansas  City  

St.  Louis  


REOS— Central 


Houston  

Dallas-Fort  Worth 

Denver 

Omaha 

Wichita 

Tulsa 

Oklahoma  Crty 


WSME01A/B 
WSME02A/B 
WSME03A/B 
WSME04A/B 

WSME05A/B 
WSME06A/B 
WSME07/VB 
WSME08A/B 
WSME09A/B 
WSME10A/B 
WSME11A/B 

WSME12A/B 
WSME13A/B 
WSME14A/B 
WSME15A/B 
WSME16A/B 
WSME17A/& 
WSME18A/B 
WSME19A/B 
WSME20A/B 
WSME21A/B 

WSME22A/B 
WSME23A/B 
WSME24A/B 
WSME25A/B 
WSME26A/B 
WSME27A/B 
WSME28A/B 
WSME29A/B 
WSME30A/B 

WSME31A/B 
WSME32A/B 
WSME33A/B 
WSME34A/B 
WSME35A/B 
WSME36A/B 
WSME37A/B 


Pop. 


8.672,944 

29,027,017 

1,529.735 

7,942,319 

7,745,433 
3,897,805 
9,825,342 
7,341,931 
2,168,038 
5,528.763 
5.025,606 


Upfront  payment 


$1,734,588.80 

5.805.403.40 

306,947.00 

1,588,463.80 

1,549,086.60 
779.561.00 
1.965,068.40 
1 ,468,386.20 
433,607.60 
1,105.752.60 
1.005,12120 


4,148.373 

829,674.60 

4,325,459 

865.091.80 

2.100,613 

420,122.60 

5.077,339 

1,015.467.80 

10,041,377 

2,008,275.40 

4,634.011 

926,802.20 

12,495,510 

2,499,102.00 

2,753,182 

550,636.40 

6.018,051 

1,203,610.20 

2,733,385 

546.677.00 

1,364,665 

272.933.00 

4,059,317 

811,863.40 

3,082,737 

616,547.40 

2,002,283 

400,456.60 

3,850.949 

770,189.80 

4.310.367 

862,073.40 

2.309,255 

461,851.00 

2,903,432 

580,686.40 

4,436,804 

887.360.80 

5,513,511 

1.102,702.20 

9.575,762 

1,915,152.40 

3,952.116 

790,423.20 

1.638,440 

327,688.00 

1.094,213 

218,842.60 

1.259.636 

251.92720 

1,695,572 

339.114.40 
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Summary  of  Licenses  To  Be  Auctioned:  Blocks  A  and  B  Major  Economic  Areas— Continued 


MEA  No. 

ME38  

ME39  

ME40  „ 

ME41    

ME42  

ME43  

ME44  

ME45  

ME46  

ME47  

ME48  

ME49  

ME50  

ME51   

ME52  

Totals  ... 


Major  economic  area  name 

San  Antonio 

El  Paso-Albuquerque  

Phoenix 

RE06— West 

Spokane-Billings 

Salt  Lake  City  

San  Francisco-Oakland-San  Jose  

Los  Angeles-San  Diego  

Portland  

Seattle  

RE07— Alaska 

Alaska 

RE08— Hawaii 

Havwui 

RE09 — Guam  and  Northern  Mariana  Islands 

Guam  and  Northern  Mariana  Islands 

RE10— Puerto  Rico  and  U.S.  Virgin  Islands 

Puerto  Rico  and  U.S.  Virgin  Islands  

RE11 — American  Samoa 

American  Samoa 

RE12— Gulf  of  Mexico 
Gulf  of  Mexico  


License  No. 


Pop. 


Upfront  payment 


WSME38A/B 
WSME39A/B 
WSME40A/B 


WSME41A/B 
WSME42A/B 
WSME43A/B 
WSME44A/B 
WSME45A/B 
WSME46A/B 


WSME47A/B 
WSME48A/B 
WSME49A/B 
WSME50A/B 
WSME51A/B 
WSME52A/B 


2,944,684 
2,114,287 
3,458,935 

1 727,716 
2,444,454 
11,956,167 
19,333,536 
2,999,719 
3.990.811 

550.043 
1,108,229 

176.000 

3.623.846 

47,000 


588,936.80 
422,857.40 
691,787.00 


345,543.20 
488,890.80 
2,391 ,233.40 
3,866,707.20 
599,943.80 
798,162.20 

110,008.60 

221.645.80 

35.200.00 

724.769.20 

9,400.00 

5.000.00 


252.556.719 


50.516,343.80 


Summary  of  Licenses  To  Be  Auctioned:  Blocks  C  and  D  Regional  Economic  Area  Groupings 

Region  No. 

Regional  economic  area  grouping  name 

License  No. 

Pop. 

Upfront  payment 

RE01  

Northeast  

WSRE01C/D 
WSRE02C/D 
WSRE03C/D 
WSRE04C/D 
WSRE05C/D 
WSRE06C/D 
WSRE07C/D 
WSRE08C/D 
WSRE09C/D 
WSRE10C/D 
WSREIIOD 
WSRE12C/D 

47,172,015 

41,532,918 

54.327,300 

28.319,809 

33,247,156 

42,452.403 

550,043 

1,108,229 

1 76,000 

3,623,846 

47,000 

0 

$4,717,201.50 

4,153,291.80 

5,432,730.00 

2.831.980.90 

3.324.715.60 

4.245.240.30 

55,004.30 

110,822.90 

17,600.00 

362,384.60 

4.700.00 

2.500.00 

RE02 

Southeast  

RE03 

Great  Lakes 

RE04 

RE05 

RE06 

Mississippi  Valley  _ 

Central  

West  

RE07 

Alaska 

RE08 

RE09 

REIO 

Hawaii 

Guam  and  Northern  Mahana  Islands 

Puerto  Rico  and  U.S.  Virgin  Islands  „ 

American  Samoa .' 

RE11  

RB12 

Gulf  of  Mexico  

Totals 

252,556,719 

25.258.171.90 

Attachment  B — Electronic  Filing  of  FCC 
Form  175 

The  Commission  has  implemented  a 
remote  access  system  to  allow 
applicants  to  submit  their  FCC  Form 
175  applications  electronically.  The 
remote  access  system  for  initial  filing  of 
the  FCC  Form  175  applications  will 
generally  be  available  24  hours  per  day 
beginning  at  approximately  the  same 
time  as  the  release  of  the  Bidder 
Information  Package.  FCC  fiorm  175 
applications  that  are  filed  electronically 
using  this  remote  access  system  must  be 
submitted  and  confirmed  by  5:30  p.m. 
ET  on  March  25,  1997.  Late  applications 
or  unconHrmed  submissions  of 
electronic  data  will  not  be  accepted.  The 


electronic  filing  process  consists  of  an 
initial  filing  period  and  a  resubmission 
period  to  make  minor  corrections. 

Parties  interested  in  filing  FCC  Form 
175  applications  electronically  may  do 
so  via  a  (202)  area  code  telephone 
service  with  no  additional  access  charge 
or  via  a  900  number  telephone  service 
at  a  charge  of  $2.30  per  minute.  The  first 
minute  of  connection  time  to  the  900 
number  service  will  be  at  no  charge. 

Similarly,  parties  interested  in 
reviewing  FCC  Form  175  applications 
electronically  will  do  so  via  the  900 
telephone  service  at  a  charge  of  $2.30 
per  minute.  The  first  minute  of 
connection  time  to  the  900  number 
service  will  be  at  no  charge. 


Those  applicants  who  wish  to  file 
their  FCC  Form  175  electronically  or 
review  other  FCC  Form  175  applications 
on-line  will  need  the  following 
hardware  and  software: 

Hardware  Requirements 

*  CPU:  Intel  80486  or  above. 

•  RAM:  8MB  RAM  (more 
recommended  if  you  intend  to  open 
multiple  applications). 

*  Hard  Disk:  12MB  available  disk 
space. 

•  Modem:  v.32bis  14.4kbps  Hayes 
compatible  modem. 

•  Monitor:  VGA  or  above. 

*  Mouse  or  other  pointing  device. 
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To  create  backup  installation  disks  for 
the  FCC  Form  175  Application,  you  will 
need  the  following: 

*  1.44MB  3.5"  Floppy  Drive. 

*  Three  blank  MS-DO*  formatted 
1.44MB  floppy  disks. 

Software  Requirements 

*  FCC  Form  175  Application  Software 
(available  through  the  Internet  and  the 
FCC  Bulletin  Board  System). 

*  Microsoft  Windows  3.1  or  Microsoft 
Windows  for  Workgroups  v3.11  in  an 
enhanced  mode. 

Note:  The  FCC  Form  175  Application  has 
not  been  tested  in  a  Macintosh,  OS/2,  or 
Windows95  environjnent.  Therefore,  the  FCC 
will  not  support  operating  systems  other  than 
Microsoft  Windows  3.1  or  Microsoft 
Windows  for  Workgroups  v3.11  in  an 
enhanced  mode.  This  includes  any  other 
emulated  Windows  environment  If  your 
Windows  is  in  a  networked  environment, 
you  should  check  with  your  local  network 
administrator  for  any  (Kitential  conflicts  with 
the  PPP  (Point-to-Point  Protocol)  Dialer  that 
is  incorporated  into  the  FCC  Form  175 
Application.  This  usually  includes  any  TCP/ 
IP  installed  network  protocol. 

The  PPP  Dialer  that  is  incorporated 
into  the  FCC  Form  1 75  Application  will 
establish  a  point-to-point  connection 
from  your  PC  to  the  FCC  Network.  This 
point-to-point  connection  is  not  routed 
through  the  Internet. 

Applicants  who  wish  to  file  their  FCC 
applications  electronically  or  who  wish 
to  view  other  applicants'  applications 
must  first  download  the  software  ft'om 
either  the  Internet  or  the  FCC  Bulletin 
Board  System.  Applicants  must 
download  the  following  compressed 
files  to  install  the  software: 
fl75vl0a.exe,  fl75vl0b.exe, 
fl75vl0c.exe. 

Internet  Access 

In  order  to  download  the  compressed 
files  from  the  Internet,  you  will  need  to 
have  access  to  the  Internet  and  an  ftp 
client  software  as  follows: 

*  World  Wide  Web:  ftp://ftp.fcc.gov. 
Once  you  connect  to  tne  FCC  ftp 

server,  select  the  following  directory 
and  download  the  following  files: 

Directory:  /pub/Auctions/WCS/ 
Auction 14/Prograras. 

File:  fl75vl0a.exe,  fl75vl0b.exe, 
fl75vl0c.exe. 

*  FTP:  The  following  instructions  are 
for  the  command  line  version  of  ftp. 

1 .  Connect  to  the  FCC  ftp  server  Dy 
typing  ftp  ftp.fcc.gov. 

2.  At  the  user  name  prompt,  type 
anonymous  (Enter). 

3.  At  the  password  prompt,  type  your 
Internet  e-mail  address  (Enter). 

4.  To  allow  the  file  to  be  downloaded 
type:  binary  (Enter). 

5.  Change  your  current  directory  to 
the  Programs  directory  by  typing:  cd 


/pub/Auctions/WCS/ Auction_14/ 
Programs  (Enter). 

6.  Use  the  get  command  to  download 
the  files  from  the  FCC  ftp  server  by 
typing: 

get  fl75vl0a.exe  lEnter) 
get  fl75vl0b.exe  [Enter) 
get  fl75vl0c.exe  (Enter) 

7.  If  you  wish  to  exit,  type:  bye 
(Enter). 

*  Gopher:  gopher.ftp.fcc.gov  or  use 
any  gopher  to  get  to  "all  the  gophers  in 
the  world"  then  'U.S.'  then  'DC'  then 
'FCC. 

Dial-In  Access  to  the  FCC  Auction 
Bulletin  Board  System  (BBS) 

The  FCC  Auction  Bulletin  Board 
System  provides  dial-in  access  for  the 
FCC  Form  175  Application  Software.  In 
order  to  access  the  FCC  Auction  BBS, 
use  a  communications  package  that  can 
handle  at  least  xmodem  protocol  (e.g., 
pcAnyWhere,  Telix,  Procomm)  to  dial 
in  to  (202)  682-5851.  Use  the  settings  of 
8  data  bits,  no  parity  and  1  stop  bit 
(8,N,1). 

*  For  new  users  follow  steps  1-5. 
otherwise  go  to  step  6  in  the  ANSI 
Protocol  Instructions  section  or  the  Non- 
ANSI  Protocol  Instructions  section 
(whichever  is  applicable): 

1.  Type  New  and  press  (Enter).  If  the 
word  ANSI  is  blinking,  type  Y  for  yes. 
If  the  word  ANSI  is  not  blinking,  type 
N  for  No. 

2.  Type  in  your  first  and  last  name 
and  press  (Enter).  This  will  be  your 
login  name. 

3.  Type  in  Y  and  press  (Enter)  when 
asked  to  verify  your  login  name. 

4.  Type  in  what  you  want  your 
password  to  be  and  press  (Enter). 

5.  Retype  the  password  for 
verification  and  press  (Enter). 

*ANSI  Protocol  Instructions  (once  the 
account  is  generated): 

6.  Type  W  for  WCS  Auction  Files  and 
press  (Enter). 

7.  Type  A  for  Auction  14  and  press 
(Enter). 

8.  Type  P  for  Programs  and  press 
(Enter). 

9.  Type  C  for  Current  Library  and 
press  (Enter). 

10.  Move  the  cursor  to  the  file  named 
fl75vl0a.exe  and  type  (Control-D)  for 
Download  and  press  (Enter)  (You  may 
need  to  change  the  transfer  protocol 
first — please  see  note  below.) 

11.  The  FCC  Auction  BBS  will  begin 
transferring  the  file.  You  may  need  to 
give  your  terminal  emulation  software  a 
command  to  receive  the  file;  please 
consult  your  terminal  emulation 
software  manual  for  instructions 
concerning  how  to  do  so. 

12.  Type  X  to  return  to  the  Programs 
menu.  Repeat  steps  10  and  11  to 


download  the  following  files: 
fl75vl0b.exe,  fl75vl0c.exe. 

13.  Type  X  to  return  to  the  Programs 
menu,  then  type  X  again.  Type  X  to  Exit 
and  press  (Enter)  and  continue  to  do  so 
until  asked  if  you  want  to  Exit  the  BBS. 
Press  Y  for  Yes  when  asked  to  verify 
that  you  want  to  exit. 

*  Non-ANSI  Protocol  Instructions 
(once  the  account  is  generated): 

6.  Type  W  for  WCS  Auction  Files  and 
press  (Enter). 

7.  Type  A  for  Auction  14  and  press 
(Enter). 

8.  Type  P  for  Programs  and  press 
(Enter). 

9.  Type  C  for  Current  Library  and 
press  (Enter). 

10.  Type  Uie  letter  next  to  the  file 
named  fl75vl0a.exe  and  press  (Enter). 

11.  Type  D  for  Download  now  and 
press  (Enter)  (You  may  need  to  change 
the  transfer  protocol  first — please  see 
the  note  below.) 

12.  The  FCC  Auction  BBS  will  begin 
transferring  the  file.  You  may  need  to 
give  your  terminal  emulation  software  a 
command  to  receive  the  file;  please 
consult  your  terminal  emulation 
software  manual  for  instructions 
concerning  how  to  do  so. 

13.  Repeat  steps  10  through  12  to 
download  the  following  files: 
fl75vl0b.exe,  fl75vl0c.exe. 

14.  Type  X,  then  type  X  to  Exit  and 
press  (Enter)  and  continue  to  do  so  until 
asked  if  you  want  to  Exit  the  BBS.  Press 
Y  for  Yes  when  asked  to  verify  that  you 
want  to  exit. 

Note:  To  download  flies,  you  will  need  to 
match  the  transfer  protocol  on  your  BBS 
account  to  the  transfer  protocol  set  in  your 
terminal  emulation  software.  To  set  the  BBS 
transfer  protocol,  return  to  the  initial  menu 
and  type  L  for  Library  and  (Enter),  P  for 
Preferences  and  [Enter],  and  P  for  File 
Transfer  Protocol  and  jEnterj.  Type  the  letter 
next  to  the  protocol  you  desire  and  press 
(Enter).  You  may  now  download  files. 

Extracting  the  FCC  Form  1 75 
■  Application 

The  FCC  Form  175  Application  files 
are  downloaded  in  a  self-extracting, 
compressed  file  format.  When  you  have 
downloaded  all  of  the  compressed  files 
for  the  FCC  Form  175  Application,  you 
must  extract  the  FtX  Form  175 
Application  from  those  files.  To  extract 
the  software,  start  File  Manager  in  the 
Main  Program  group,  open  the  file 
folder  where  you  downloaded  the  files, 
and  double-click  on  fl75vl0a.exe.  A 
message  will  appear  listing  the  defeult 
directory  to  which  the  software  will 
extract.  If  this  directory  does  not  exist, 
it  will  be  created  automatically.  Press 
Unzip  to  begin  extracting  the  software 
from  the  compressed  file. 
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When  the  extraction  's  complete,  a 
message  will  appear  listing  the  number 
of  files  that  were  unzipped.  Press  OK 
and  repeat  the  above  process  for  the 
remaining  compressed  files 
(fl75vlOb.exe.  fl75vlOc.exe).  Be  sure  to 
extract  to  the  same  directory  as  the  first 
compressed  file. 

Installing  the  FCC  Form  175  Application 

After  you  extract  the  software  from 
the  compressed  files,  you  must  install 
the  FCC  Form  175  Application.  To 
install  the  software,  start  File  Manager, 
open  the  file  folder  to  which  you 
extracted  the  software  and  double-click 
on  setup.exe. 

When  the  setup  program  begins,  a 
screen  will  appear  listing  the  default 
directory  to  which  the  software  will 
install.  Press  the  Install  button,  then 
press  OK  to  install  to  the  specified 
directory.  If  the  directory  does  not  exist, 
the  setup  program  will  create  it 
automatically. 

When  the  installation  is  complete,  a 
message  may  appear  asking  you  to 
restart  Windows  so  that  the  changes 
made  by  the  installation  may  take  effect. 
Press  Restart  to  restart  Windows,  or 
press  Stay  Here  to  restart  at  a  later  time. 
Do  not  use  the  FCC  Form  1 75 
Application  until  you  restart  Windows. 

Creating  Backup  Installation  Disks  for 
the  FCC  Form  1 75  Application 

To  create  backup  installation  disks  for 
the  FCC  Form  175  Application,  go  to 
File  Manager,  open  the  file  folder  to 
which  you  extracted  the  software, 
double-click  on  backup.bat,  and  follow 
the  instructions  on  the  screen. 

Running  the  FCC  Form  1 75  Application 

When  the  installation  process  is 
complete,  you  will  have  a  new  Program 
Manager  group  called  FCC  Form  175 
Application  vlO  with  the  following 
icons:  Configure  PPP.  FCC  Form  175 
Submit.  FCC  Form  175  Review, 
Suggestion  Box,  Readme,  and  Uninstall. 

You  must  verify/modify  the 
parameters  in  the  Configure  PPP 
program  prior  to  establishing  a  PPP 
connection.  Please  consult  the 
readme.txt  file  included  with  the 
software  for  information  regarding 
Configure  PPP. 

Double-click  on  an  icon  to  start  the 
respective  system. 

Uninstalling  the  FCC  Form  1 75 
Application 

To  uninstall  the  FCC  Form  175 
Application,  double-click  on  the 
Uninstall  icon  in  the  FCC  Form  175  vlO 
program  group.  Press  Start  to  uninstall 
the  software. 


Please  note  that  the  Uninstall  program 
will  remove  ALL  versions  of  the 
software  located  in  that  installation 
directory. 

Alternatively,  you  may  uninstall  the 
FCC  Form  175  Application  by  deleting 
the  directory  to  which  you  installed  the 
software,  then  switching  to  Program 
Manager  and  deleting  the  FCC  Form  175 
vlO  icons  and  group. 

Help 

Detailed  instructions  for  using  all  FCC 
Remote  Electronic  Auction  System 
software  can  be  found  in  the  readme  file 
associated  with  the  software  and  in  the 
context-sensitive  help  function 
associated  with  each  software  system. 

For  technical  assistance  in  installing 
or  using  the  FCC  Form  175  Application, 
contact  the  FCC  Technical  Support 
Hotline  at  (202)  414-1250.  The  FCC 
Technical  Support  Hotline  will  be 
generally  available  Monday  through 
Friday,  from  9  a.m.  to  6  p.m.  ET. 

Attachment  C — Guidelines  for 
Completing  FCC  Form  175  and  Exhibits 

A.  FCC  Form  175 

Because  of  the  significance  of  the 
Form  175  application  to  the  auction, 
bidders  should  especially  note  the 
following: 

Electronic  filing  only:  Applicants  for 
the  WCS  auction  must  submit  their  FCC 
Form  175  applications  by  means  of 
electronic  filing.  Applicants  should  note 
that  any  attachments  must  be  submitted 
in  ASCII  text  (.TXT)  format. 

Items  2-5:  Give  a  street  address  (not 
a  Post  Office  box  number)  for  the 
applicant,  suitable  for  mail  or  private 
parcel  delivery.  The  FCC  will  send  all 
registration  materials  and  other  written 
communications  to  the  applicant  at  this 
address. 

Item  6:  Applicants  should  verify  that 
this  item  is  pre-filled  with  the  number 
"14."  If  this  item  is  blank  or  contains 
another  number,  applicants  should 
confirm  that  they  entered  "14"  on  the 
initial  FCC  Form  175  Welcome  Screen. 

Item  7:  Applicants  must  create  a  ten- 
digit  FCC  Account  Number,  which  the 
Commission  will  use  to  identify  and 
track  applicants: 

*  A  bidder  that  has  a  taxpayer 
identification  number  (TIN)  must  create 
this  FCC  account  number  by  using  its 
TIN,  plus  the  prefix  of  "0"  [i.e.. 
0123456789).  A  TIN  is  either  the 
Employer  Identification  Number  (EIN) 
in  the  case  of  a  business,  or  the  Social 
Security  Account  Number  (SSAN)  in  the 
case  of  an  individual. 

*  If — and  only  if — an  applicant  does 
not  have  a  taxpayer  identification 
number,  the  applicant  should  use  its 


ten-digit  area  code  and  telephone 
number  (i.e.,  2025551234)  on  an  interim 
basis.  However,  the  FCC  must  have  a 
TIN  before  it  will  be  able  to  issue  a 
license  or  refund  upfront  payments. 

Each  applicant  must  include  its  FCC 
Account  Number  when  submitting 
amendments,  additional  information,  or 
other  correspondence  or  inquiries 
regarding  its  application,  and  must 
include  this  same  number  on  each  FCC 
Form  159  (FCC  Remittance  Advice) 
accompanying  required  auction  deposits 
or  payments. 

Item  8:  Applicants  must  indicate  their 
legal  classification.  Limited  liability 
companies  or  joint  ventures  should 
check  the  "Other"  box  and  indicate 
their  classification  in  the  blank. 

Items  9  and  10:  A  box  does  not  need 
to  be  checked  in  Item  9  unless  small 
business  status  is  selected  in  Item  10. 
Applicants  should  be  aware  that  they 
will  be  committed  to  their  election 
choices.  (Applicants  are  also  requested 
to  indicate  their  status  as  a  rural 
telephone  company,  minorify-owned 
business  or  woman-owned  business  as 
well,  so  the  FCC  can  monitor  its 
performance  in  promoting  economic 
opportunities  for  these  designated 
entities.)  Be  advised  that  this  is  the  sole 
opportunity  applicants  have  to  elect 
small  business  status  and  bidding  credit 
level  (if  applicable),  and  there  is  no 
opportunity  to  change  the  election(s) 
made  once  the  short-form  filing 
deadline  passes. 

*  Small  or  very  small  business 
applicants  eligible  for  bidding  credits 
should  check  that  gross  revenues  do  not 
exceed  the  maximum  dollar  amount 
specified  in  the  FCC  rules  governing  the 
auctionable  service  in  Item  9." 

*  Small  or  very  small  business 
applicants  should  enter  the  applicable 
bidding  credit  in  Item  10:  either  25  or 
35  percent.  Applicants  should  be  aware 
that  this  is  the  sole  opportunity  that 
they  will  have  to  elect  the  appropriate 
bidding  credit. 

*  Applicants  should  leave  the 
Installment  Payment  Plan  Type  blank, 
as  none  is  available  for  this  auction. 

Item  11:  For  each  license  on  which 
they  seek  bidding  eligibility,  applicants 
must  identify  the  market  number  in  the 
Market  No.  column,  and  the  frequency 
block  or  blocks  in  the  Frequency  Block 
column;  frequency  blocks  are  A  and  B 
for  MEAs  and  C  and  D  for  REACs. 
Applicants  that  wish  to  bid  on  all 
frequency  blocks  on  all  markets  should 
check  the  "ALL"  boxes  in  the  Market 
No.  and  Frequency  Block/Channel  No. 
headings. 

Applicants  should  identify  all 
licenses  they  want  to  be  eligible  to  bid 
on  in  the  auction  in  Item  11.  Be  advised 
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that  there  is  no  opportunity  to  change 
this  list  once  the  short-form  filing 
deadline  passes.  The  FCC  Auction 
System  will  not  accept  bids  on  licenses 
an  applicant  has  not  applied  for  on  its 
FCC  Form  175. 

Item  12:  Applicants  must  list  the 
name(s)  of  the  person(s)  (no  more  than 
three)  authorized  to  represent  them  at 
the  auction.  Only  those  individuals 
listed  on  the  FCC  Form  175  will  be 
authorized  to  place  or  withdraw  bids  for 
the  applicant  during  the  auction. 

Certifications:  Applicants  should 
carefully  read  the  list  of  certifications  on 
the  FCC  Form  175.  These  certifications 
help  to  ensure  a  fair  and  competitive 
auction  and  require,  among  other  things, 
disclosure  to  the  Commission  of  certain 
information  on  applicant  ownership  and 
agreements  or  arrangements  concerning 
the  auction.  Additionally,  the  applicant 
must  certify  that  it  is  not  in  default  on 
any  Commission  licenses  and  that  it  is 
not  delinquent  on  any  extension  of 
credit  from  any  federal  agency. 
Submission  of  an  FCC  Form  175 
application  constitutes  a  representation 
by  the  certifying  official  that  he  or  she 
is  an  authorized  representative  of  the 
applicant,  has  read  the  form's 
instructions  and  certifications,  and  that 
the  contents  of  the  application  and  its 
attachments  are  true  and  correct. 
Submission  of  a  false  certification  to  the 
Commission  may  result  in  penalties, 
including  monetary  forfeitures,  license 
forfeitures,  ineligibility  to  participate  in 
ftiture  auctions,  and/or  criminal 
prosecution.  * 

Contact  person:  If  the  Commission 
wishes  to  communicate  with  the 
applicant  by  telephone  or  fax,  those 
communications  will  be  directed  to  the 
contact  person  identified  on  the  FCC 
Form  175.  Space  is  provided  for  a 
telephone  number.  f£ix  number,  and  e- 
mail  address.  All  written 
communications  and  registration 
information  will  be  directed  to  the 
applicant's  contact  person  at  the  address 
specified  on  the  FCC  Form  175. 
Applicants  must  provide  a  street 
,  address;  no  P.O.  Box  addresses  may  be 
used. 

Completeness:  Applicants  must 
submit  all  information  required  by  FCC 
Form  175  and  by  applicable  rules. 
Failure  to  submit  required  information 
will  result  in  dismissal  of  the 
application  and  inability  to  participate 
in  the  auction. 

Continuing  Accuracy:  Each  applicant 
is  responsible  for  the  continuing 
accuracy  and  completeness  of 
information  furnished  in  the  FCC  Form 
175  and  its  exhibits.  See  47  CFR  Section 
1.65.  It  is  the  staff's  position  that  ten 
business  days  from  a  reportable  change 


is  a  reasonable  period  of  time  in  which 
applicants  must  amend  their  FCC  Form 
175s.  Applicants  are  reminded  that 
Certification  (6)  on  FX:C  Form  175 
includes  consent  to  be  audited. 

B.  Exhibits  and  Attachments 

In  addition  to  FCC  Form  175  itself, 
applicants  must  submit  additional 
information  required  by  the  FCC's  rules. 
Although  we  do  not  require  a  particular 
organization  or  format  for  this 
information,  we  have  developed  the 
following  guidelines  that  will  facilitate 
the  processing  of  short-form 
applications.  We  encourage  applicants 
to  submit  this  information  using  the 
following  format.  All  exhibits  must  be 
in  ASCII  text  (.TXT)  format. 

Exhibit  A — Applicant  Identity  and 
Ownership  Information:  47  CFR  Section 
1.2105(a)(2)  requires  each  applicant  to 
fully  disclose  the  real  party  or  parties- 
in-interest  in  an  exhibit  to  its  FCC  Form 
175  application.  This  information 
should  provide  the  name,  citizenship 
and  address  of  all  partners,  if  the 
applicant  is  a  partnership;  of  a 
responsible  officer  or  director,  if  the 
applicant  is  a  corporation;  of  the  trustee, 
if  the  applicant  is  a  trust;  or,  if  the 
applicant  is  none  of  the  foregoing,  list 
the  name,  address  and  citizenship  of  a 
principal  or  other  responsible  person. 

Exhibit  B — Agreements  with  Other 
Parties/Joint  Bidding  Arrangements: 
Applicants  must  attach  an  exhibit 
identifying  all  parties  with  whom  the 
applicant  has  entered  into  partnerships, 
joint  ventures,  consortia  or  other 
agreements,  arrangement  or 
undertakings  of  any  kind,  relating  to  the 
licenses  being  auctioned,  including  any 
such  agreements  relating  to  post-auction 
market  structure.  47  CFR  Section 
1.2105(a)(2)(viii). 

Be  aware  that  pursuant  to 
Certification  (4)  on  the  FCC  Form  175. 
the  applicant  certifies  that  it  will  not 
enter  into  any  explicit  or  implicit 
agreements  or  understandings  of  any 
kind  with  parties  not  identified  in  the 
application  regarding  the  amount  to  be 
bid,  bidding  strategies  or  the  particular 
licenses  on  which  the  applicant  will  or 
will  not  bid.  See  47  CFR  Section 
1.2105(a)(2)(ix).  To  prevent  collusion, 
the  Commission's  rules  generally 
prohibit  communications  during  the 
course  of  the  auction  among  applicants 
for  the  same  license  areas  when  such 
communications  concern  bids,  bidding 
strategies,  or  settlements.  47  CFR 
Section  1.2105(c). 

Exhibit  C — Status  as  a  Small  or  Very 
Small  Business  Applicant:  Applicants 
claiming  status  as  a  small  or  very  small 
business  must  attach  an  exhibit 
regarding  this  status. 


*  Small  or  very  small  business 
applicants  must  state  the  average  gross 
revenues  for  the  preceding  three  years 
for  the  applicant  (including  affiliates), 
as  prescribed  by  47  CFR  Section  27.210. 
Certification  that  the  average  gross 
revenues  for  the  preceding  three  years 
do  not  exceed  the  required  limit  is  not 
sufficient. 

Exhibit  D — Information  Requested  of 
Designated  Entities:  Applicants  owned 
by  minorities  or  women  as  defined  in  47 
CFR  Section  1.2110(b),  or  who  are  rural 
telephone  companies,  may  attach  an 
exhibit  regarding  this  status.  This 
information,  in  conjunction  with  the 
information  in  Item  10,  will  assist  the 
Commission  in  monitoring  the 
participation  of  designated  entities  in  its 
auctions. 

Exhibit  E — Miscellaneous 
Information:  Applicants  wishing  to 
submit  additional  information  should 
include  it  in  Exhibit  E. 

Applicants  are  reminded  that  all 
information  required  in  connection  with 
applications  to  participate  in  spectrum 
auctions  is  necessary  to  determine  the 
applicants'  qualifications,  and  as  such 
will  be  available  for  public  inspection. 
Required  proprietary  information  may  _ 
be  redacted,  or  confidentiality  may  be 
requested,  following  the  procedures  set 
out  in  47  CFR  Section  0.459.  Any  such 
requests  should  be  submitted  in  writing 
to  Kathleen  O'Brien  Ham,  Chief, 
Auctions  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  2025  M 
Street,  N.W.,  Room  5322.  Washington. 
D.C.,  20554  (with  a  separate  copy 
mailed  to  )osh  Roland,  Auctions 
Division),  in  which  case  the  applicant 
must  indicate  in  Exhibit  E  that  it  has 
filed  a  confidentiality  request.  Because 
the  required  information  bears  on 
applicants'  qualifications,  the 
Commission  envisions  that 
confidentiality  requests  will  not  be 
routinely  granted. 

Waivers:  Applicants  requesting 
waiver  of  any  rules  must  submit  a 
statement  of  reasons  sufficient  to  justify 
the  waiver  sought. 

Attachment  D — Smmnary  Listing  of 
Documents  From  the  Commission  and 
the  Wireless  Telecommunications 
Bureau  Addressing  Application  of  the 
Anti-Collusion  Rules 

To  date,  discussion  concerning  the 
anti-collusion  rules  may  be  found  in  the 
following  Commission  and  Bureau 
items: 

Commission  Decisions 

Second  Report  and  Order  in  PP 
Docket  No.  93-253,  FCC  94-61.  9  FCC 
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Red  2348  (1994).  59  FR  22980  (May  4. 
1994),  paragraphs  221-226. 

Fifth  Report  and  Order  in  PP  Docket 
No.  93-253,  FCC  94-178.  9  FCC  Red 
5532  (1994),  59  FR  37566  (July  22, 
1994).  paragraphs  91-92. 

Second  Memorandum  Opinion  and 
Order  in  PP  Doeket  No.  93-253.  FCC 
94-215.  9  FCC  Red  7245  (1994),  59  FR 
44272  (Aug.  26.  1994),  paragraphs  48- 
55. 

Fourth  Memorandum  Opinion  and 
Order  in  PP  Docket  No.  93-253,  FCC 
94-264.  9  FCC  Red  6858  (1994),  59  FR 
24947  (May  18.  1994),  paragraphs  47- 
60. 

Memorandum  Opinion  and  Order  in 
PP  Docket  No.  93-253.  FCC  94-295.  9 
FCC  Red  7684  (1994).  59  FR  64159  (Dec. 
13. 1994),  paragraphs  8-12. 

Wireless  Telecommunications  Bureau 
Decisions 

Order  in  PP  Doeket  No.  93-253  and 
MM  Docket  No.  94-131.  DA  95-2292. 
(released  November  3,  1995). 

Public  Notices 

"Wireless  Telecommunications 
Bureau  Clarifies  Spectrum  Auction 
Anti-Collusion  Rules,"  Public  Notice, 
DA  95-2244  (released  October  26, 
1995). 

"Wireless  Telecommunications 
Bureau  Provides  Guidance  on  the  Anti- 
Collusion  Rule  for  D,  E  and  F  Block 
Bidders,"  Public  Notice,  DA  96-1460 
(released  August  28,  1996). 

Letters  From  the  Office  of  General 
Counsel  and  the  Wireless 
Telecommunications  Bureau 

Letter  to  Gary  M.  Epstein  and  James 
H.  Barker  from  William  E.  Kennard, 
General  Counsel,  Federal 
Communications  Commission  (released 
October  25,  1994). 

Letter  to  Alan  F.  Ciamporcero  from 
William  E.  Kennard,  General  Counsel, 
Federal  Communications  Commission 
(released  October  25, 1996). 

Letter  to  R  Michael  Senkowski  from 
Rosalind  K.  Allen,  Acting  Chief, 
Commercial  Radio  Division,  Wireless 
Telecommunications  Bureau  (released 
December  1. 1994). 

Letter  to  Leonard  J.  Kennedy  from 
Rosalind  K.  Allen,  Acting  Chief, 
Commercial  Radio  Division,  Wireless 
Telecommunications  Bureau  (released 
December  14, 1994). 

Letter  to  Jonathan  D.  Blake  and  Robert 
J.  Rini  from  Kathleen  O'Brien  Ham, 
Chief,  Auctions  Division,  Wireless 
Telecommunications  Bureau,  DA  95- 
2404  (released  November  28,  1995). 

Letter  to  Mark  Grady  from  Kathleen 
O'Brien  Ham,  Chief,  Auctions  Division, 
Wireless  Telecommunications  Bureau, 
DA  96-587  (released  April  16. 1996). 


Letter  to  David  L.  Nace  from  Kathleen 
O'Brien  Ham,  Chief,  Auctions  Division, 
Wireless  Telecommunications  Bureau, 
DA  96-1566  (released  September  17, 
1996). 

(FR  Doc.  97-6418  Filed  3-13-97;  8:45  ami 

BILLING  COOE  671 2-01 -P 

[MM  Docket  Nos.  91-221  and  87-8;  96-222; 
94-150,  92-61  and  87-154] 

Television  Ownership  Rulemaking 
Proceedings 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  Public  Notice  provides 
an  opportunity  for  public  response  to 
the  comments  filed  in  these  related 
proceedings.  On  February  7,  1997.  we 
received  comments  in  each  of  these 
rulemaking  proceedings  regarding 
broadcast  television  ownership  and 
broadcast  television  attribution  rules 
that  also  address  issues  raised  in  one  or 
more  of  these  related  proceedings  but 
that  were  not  filed  formally  in  those 
dockets.  In  order  to  present  a  more 
complete  record  for  comment,  we  have 
filed  such  comments  in  the  appropriate 
dockets. 

DATES:  Replies  are  due  on  or  before 
March  21,  1997. 

ADDRESSES:  Replies  to  the  comments 
submitted  in  these  rulemaking 
proceedings  should  be  submitted  to 
Secretary,  Federal  Communications 
Commission,  Room  222,  1919  M  Street, 
NW.,  Washington,  DC  20554.  and  a  copy 
submitted  to  Dorothy  Conway.  Federal 
Communications  Commission,  Room 
234, 1919  M  Street.  NW.,  Washington, 
DC  20554,  or  via  the  Internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Gross  at  (202)  418-2130. 

SUPPLEMENTARY  INFORMATION: 

1.  In  particular,  the  following  parties 
filed  comments  in  MM  Docket  Nos.  91- 
221  and  87-8  (the  local  television 
ownership  proceeding).  These 
comments  also  address  issues  in  the 
Commission's  broadcast  attribution 
proceeding,  MM  Docket  Nos.  94-150, 
92-51  and  87-154.  We  will  place  copies 
of  these  comments  in  the  record  of  MM 
Docket  Nos.  94-150.  92-51  and  87-154: 
BET  Holdings.  Inc.;  Kentuckiana 
Broadcasting.  Inc.;  Local  Station 
Ownership  Coalition;  Media  Access 
Project.  Black  Citizens  for  a  Fair  Media. 
Center  for  Media  Education,  Minority 
Media  and  Telecommunications 
Council.  National  Association  for  Better 
Broadcasting,  Office  of  Conununication 


of  the  United  Church  of  Christ. 
Philadelphia  Lesbian  and  Gay  Task 
Force.  Telecommunications  Research 
and  Action  Center,  Washington  Area 
Citizens  Coalition  Interested  in  Viewers' 
Constitutional  Rights,  and  Women's 
Institute  for  Freedom  of  the  Press;  Miller 
Broadcasting,  Inc.;  Montclair 
Communications,  Inc. 

2.  The  following  party  filed  comments 
in  MM  Docket  No.  96-222  (the  national 
television  ownership  proceeding)  and 
MM  Docket  Nos.  91-221  and  87-8  (the 
local  television  ownership  proceeding). 
These  comments  also  address  issues  in 
the  Commission's  broadcast  attribution 
proceeding,  MM  Docket  Nos.  94-150, 
92-51  and  87-154.  We  will  place  copies 
of  these  comments  in  the  record  of  MM 
Docket  Nos.  94-150,  92-51  and  87-154: 
Post-Newsweek  Stations,  Inc. 

3.  The  following  party  filed  comments 
in  MM  Docket  No.  96-222  (the  national 
television  ownership  proceeding).  These 
comments  also  address  issues  in  the 
Commission's  local  television 
ownership  proceeding,  MM  Docket  Nos. 
91-221  and  87-8.  We  will  place  copies 
of  these  comments  in  the  record  of  MM 
Docket  Nos.  94-150.  92-51  and  87-154: 
Cynthia  L.  McGillen  and  James  P. 
McGillen. 

4.  The  following  party  filed  comments 
in  MM  Docket  Nos.  94-150.  92-51  and 
87-154  (the  broadcast  attribution 
proceeding).  These  comments  also 
address  issues  in  the  Commission's 
local  television  ownership  proceeding. 
MM  Docket  Nos,  91-221  and  87-8.  We 
will  place  copies  of  these  comments  in 
the  record  of  MM  Doeket  Nos.  91-221 
and  87—8:  Saga  Communications.  Inc. 

5.  Copies  of  these  comments  are 
available  for  public  inspection  in  the 
docket  file  in  the  Conmiission's  Public 
Reference  Room,  room  239,  1919  M  St., 
NW,  Washington,  DC  20554. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-6422  Filed  3-13-97;  8:45  am) 

BILUNG  COOE  S712-41-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:27  a.m.  on  Tuesday,  March  11, 
1997.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 
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In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Joseph  H.  Neely  (Appointive),  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Mr.  John  F.  Downey, 
acting  in  the  place  and  stead  of  Director 
Nicolas  P.  Retsinas  (Director,  Office  of 
Thrift  Supervision),  and  Vice  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6),  (c)(8).  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(4). 
(c)(6),  (e)(8),  and  (c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  loc&ted  at 
550  17th  Sti^t,  NW.,  Washington,  D.C. 

Dated:  March  11. 1997. 
Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best, 

Assistant  Executive  Secretary. 
|FR  Doc.  97-6597  Filed  3-12-97;  11:06  am] 

BILLING  COOE  •714-01-M 


Sunshine  Act  Meeting 

Piirsuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:01  a.m.  on  Tuesday.  March  11, 
1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  open  session  to  consider  the 
following  matters: 

Memorandum  and  resolution  re: 
Proposed  Final  Rule  on  Government 
Securities  Sales  Practices,  12  CFR.  Part 
368. 

Memorandum  and  resolution  re: 
Proposed  Final  Regarding  Part  369 — 
Prohibition  Against  Using  Interstate 
Branches  Primarily  for  Deposit 
Production. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Joseph  H.  Neely  (Appointive),  seconded 
by  Mr.  John  F.  Downey,  acting  in  the 
place  and  stead  of  Director  Nicolas  P. 
Retsinas  (Director.  Office  of  Thrift 
Supervision),  concurred  in  by  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  and  Vice  Chairman  Andrew 
C.  Hove,  Jr..  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  and  that  no  notice  of  the  meeting 
earlier  than  March  6  and  March  10, 
1997,  was  practicable. 


The  meeting  was  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street 
N.W..  Washington,  D.C. 

Dated:  March  11, 1997. 
Federal  Deposit  Insurance  Corpwration. 
Valerie ).  Best. 
Assistant  Executive  Secretary. 
|FR  Doc.  97-6598  Filed  3-12-97;  11:06  ami 

BILUNG  COOE  6714-01-M 


FEDERAL  RNANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Appraisal  Sut>committee;  Agency 
Information  Collection  Activities: 
Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Appraisal  Subcommittee, 
Federal  Financial  Institutions 
Examination  Council. 
ACTION:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13  (44  U.S.C.  3506(c)(2)(A)). 

SUMMARY:  The  ASC  has  submitted  a 
collection  of  information.  12  CFR  part 
1102,  subpart  D,  entitled,  "Description 
of  Office,  Procedures,  Public 
Information."  to  OMB  for  review  and 
approval  as  an  extension  of  an  existing 
collection  of  information,  with  no 
revisions.  As  required  by  the  Paperwork 
Reduction  Act  of  1995,  \he  ASC  requests 
public  comment  on:  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  ASC's  functions,  including  whether 
the  information  shall  have  practical 
utility;  (b)  the  accuracy  of  the  ASC's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology, 
OMB  will  review  this  request  and 
respond  after  30  days,  but  before  60 
days,  with  an  OMB  notice  of  action  to 
the  ASC  that  either  approves  or 
disapproves  the  information  collection. 
DATES:  Written  comments  and 
reconunendations  on  this  proposal  must 
be  received  on  or  before  April  14, 1997 
to  receive  maximum  consideration. 
ADDRESSES:  Send  comments  to  the  OMB 
desk  officer  for  the  ASC:  Alexander 
Himt,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Room  3208, 
Washington.  D.C.  20503.  Please  send  a 
copy  of  your  conunent  to  Marc  L. 


Weinberg,  General  Counsel,  Appraisal 
Subcommittee,  2100  Pennsylvania 
Avenue,  N.W.,  Suite  200;  Washington, 
D.C.  20037.  or  via  Internet  e-mail  to 
marcwl@asc.gov.  All  written  comments 
will  become  a  matter  of  public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  L.  Weinberg.  General  Counsel,  via 
mail  to  the  Appraisal  Subconmiittee, 
2100  Pennsylvania  Avenue.  N.W..  Suite 
200;  Washington.  D.C.  20037;  Internet  e- 
mail  at  marcwl@asc.gov;  or  telephone  at 
(202)  634-6520.  from  whom  copies  of 
the  information  collection  and 
supporting  documents  are  available. 

SUPPLEMENTARY  INFORMATION:  Request 
for  OMB  approval  to  extend,  with  no 
revisions,  the  following  currently 
approved  collection  of  information: 

Title:  "Description  of  Office. 
Procedures,  Public  Information,"  12 
CFR  part  1102,  subpart  D. 

Type  of  Review:  Extension  of  existing 
collection  of  information. 

Form  Number:  None. 

Frequency  of  Response:  On  occasion. 

OMB  Number:  3139-0006. 

Affected  Public:  All  members  of  the 
public. 

Estimated  Number  of  Respondents: 
11. 

Estimated  Time  per  Response:  20 
minutes. 

Estimated  Total  Annual  Burden:  3.67 
hours. 

Needs  and  uses:  The  information 
collection  enables  the  ASC  to  comply 
with  the  Freedom  of  Information  Act.  as 
amended.  ("FOL\")  5  U.S.c.  552.  It  will 
be  used  by  the  ASC  and  its  staff  in 
determining  whether  requests  for  access 
to  ASC  records  should  be  provided  and 
whether  appeals  from  adverse  agency 
decisions  regarding  access  should  be 
granted  under  FOIA. 

On  December  10. 1996.  the  ASC 
requested  comment  on  12  CFR  part 
1102.  subpart  D,  and  specifically 
requested  comment  on:  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  ASC's  functions,  including  whether 
the  information  shall  have  practical 
utility;  (b)  the  accuracy  of  the  ASC's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
No  comments  were  received. 

By  the  Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions  Examination 
Council. 
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Dated:  March  11.  1997. 
Ben  HensoD, 
Executive  Director. 
IFR  Doc.  97-6512  Filed  3-13-97;  8:45  ami 

KLUNQ  CODE  6201 -01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street.  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  widiin  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  217-011324-009. 
Title:  Transpacific  Space  Utilization 

Agreement. 
Parties: 

American  President  Lines,  Ltd. 
Kawasaki  Kisen  Kaisha,  Ltd. 
A.P.  Moller-Maersk  Line 
Mitsui  O.S.K.  Lines,  Ltd. 
Neptune  Orient  Lines,  Ltd. 
Nippon  Yusen  Kaisha  Line 
Orient  Overseas  Container  Line,  Inc. 
P&O  Nedlloyd  Limited 
Sea-Land  Service,  Inc. 
Hapag-Lloyd  Container  Linie  GmbH 
P&O  Nedlloyd  B.V. 

Synopsis:  The  proposed  modiHcation 

adds  Hyundai  Merchant  Marine,  Co., 

Ltd.  and  Evergreen  America 

Corporation  as  parties  to  the 

agreement. 
Agreement  No.:  203-011330-011. 
Title:  Information  System  Agreement. 
Parties: 

P&O  Nedlloyd,  Ltd. 
American  President  Lines,  Ltd. 
Crowley  Maritime  Corporation 
A.P.  Moller-Maersk  Line 
Sea-Land  Service,  Inc. 
Hapag-Lloyd  Container  Linie  GmbH 
Orient  Overseas  Container  Line,  Inc. 
Lykes  Bros.  Steamship  Co.,  Inc. 
P&O  Nedlloyd  B.V. 
Kawasaki  Kisen  Kaisha 
Yang  Ming  Marine  Transport  Corp. 
Mitsui  O.S.K.  Lines,  Ltd. 
Synopsis:  The  proposed  Agreement 
amends  Article  6  of  the  Agreement  to 
authorize  the  Chairman  and  Legal 
Counsel  for  the  Agreement  to  execute 
and  file  amendments  to  Article  3  of 
the  Agreement  (Membership).  It  also 
amends  Article  7  to  authorize 
telephone,  telex,  telefax  and 


electronic  mail  polls  of  the  Executive 
Committee  or  the  full  membership 
and  to  provide  procedures  for  such 
polls. 

Dated:  March  11.  1997. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretary. 
(FR  Doc.  97-6502  Filed  3-13-97;  8:45  ami 

BIUJNG  CODE  8730-01 -M 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  DC.  20573. 
Marine  Air  Land  International  Services, 

819  Mitten  Road,  Suite  15, 

Burlingame,  CA  94010,  Miguel  Angel 

Lopez,  Sole  Proprietor 
Philip  island  International,  Inc.,  1300 

Newark  Turnpike.  Kearny.  NJ  07032. 

Officer:  Reynaldo  M.  Callero. 

President,  Estelita  A.  Hipolito,  Vice 

President. 

Dated:  March  10.  1997. 
Joseph  C  Polking, 
Secretory . 
IFR  Doc.  97-6469  Filed  3-13-97;  8:45  am) 

BILUNG  CODE  S730-01-M 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 
March  19,  1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets, 
NW..  Washington,  DC  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda:  Because  of  its 
routine  nature,  no  discussion  of  the 
following  item  is  anticipated.  This 
matter  will  be  voted  on  without 
discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved 
to  the  discussion  agenda. 

1.  Proposals  concerning  (a)  guidelines 
for  the  use  of  volume-based  pricing  for 
Federal  Reserve  priced  services  and  (b) 


volume-based  fees  for  the  automated 
clearing  house  (ACH)  service.  (This  item 
was  originally  announced  for  an  open 
meeting  on  February  26,  1997.) 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Discussion  Agenda:  Please  Note  That 
no  Discussion  Items  are  Scheduled  for 
This  Meeting. 

Note:  If  the  item  is  moved  from  the 
Summary  Agenda  to  the  Discussion  Agenda, 
discussion  of  the  items  will  be  recorded. 
Cassettes  will  then  be  available  for  listening 
in  the  Board's  Freedom  of  Information  Office, 
and  copies  can  be  ordered  for  $5  per  cassette 
by  calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington.  DC  20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  March  12.  1997. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-6595  Filed  3-12-97;  11:06  ami 

BILUNG  CODE  6210-01-P 


Sunshine  Act  Meeting 

TIME  AND  DATE:  Approximately  10:15 
a.m.,  Wednesday.  March  19.  1997. 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets, 
NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  March  12, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-6596  Filed  3-12-97;  11:06  ami 
8HXM0  COOE  621»-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Center;  Agency 
Information  Collection  Activities: 
Proposed  Collections;  Comment 
Request 

The  Department  of  Health  and  Human 
Services,  Program  Support  Center  (PSC), 
will  periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  PSC 
Reports  Clearance  Officer  on  (301)  443- 
2045. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

1 .  PHS  Commissioned  Corps 
Application  Forms  (PHS-50  and  PHS- 
1813) — Extension 

The  PHS-50.  Application  for 
Appointment  as  a  Commissioned 
Officer  in  the  United  States  Public 
Health  Service,  is  used  to  determine  if 
an  applicant  is  qualified  for 
appointment  in  the  Commissioned 
Corps  of  the  Public  Health  Service 
(PHS).  In  addition,  the  information 
contained  in  PHS-50  establishes  the 
basis  for  future  assignments  and  benefits 
as  a  commissioned  officer.  Respondents: 
individual  applicants  seeking 
appointment  as  an  officer  in  the 
Commissioned  Corps  of  the  PHS;  Total 
Number  of  Respondents:  1,750  in 
calendar  year  1996;  Frequency  of 
Response:  once  per  applicant;  Average 
Burden  per  Response:  1.25  hours; 
Estimated  Annual  Burden:  2,190  hours. 

The  PHS  1813,  Reference  Request  for 
Applicants  to  the  U.S.  Public  Health 
Service  Commissioned  Corps,  is  used  to 
obtain  reference  information  concerning 
applicants  for  appointment  in  the 
Commissioned  Corps  of  the  PHS. 

Each  applicant  is  required  to  provide 
four  references.  Respondents:  persons 
designated  by  applicant;  Total  Number 


of  Respondents:  7,000;  Frequency  of 
Response:  once  per  reference  source; 
Average  Burden  per  Response:  .25  hour; 
Estimated  Annual  Burden:  1,750  hours. 
Total  Burden:  3,940  hours  to 
respondents. 

Send  comments  to  Douglas  F.  Morti, 
PSC  Reports  Clearance  Officer,  Room 
17-108,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  March  10,  1997. 
Lynnda  M.  Regan, 

Director,  Program  Support  Center. 

[FR  Doc.  97-6523  Filed  3-13-97;  8:45  am) 

BtLUNG  COOE  4160-17-M 


Centers  for  Disease  Control  and 
Prevention 

[Announcement  Numt>er  727] 

Community-Based  Primary  Prevention 
Programs  to  Prevent  Intimate  Partner 
Violence  for  a  Safe  America;  Notice  of 
Availability  of  Funds  For  Fiscal  Year 
1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  cooperative  agreements  for 
minority  and  other  community-based 
organizations  (CBOs)  to  develop, 
implement,  and  evaluate  community- 
based  primary  prevention  programs  for 
preventing  intimate  partner  violence. 
The  program  will:  (1)  establish  and 
expand  the  capacity  of  community- 
based  primary  prevention  programs;  and 
(2)  evaluate  the  process  and  outcomes  of 
such  programs  to  prevent  intimate 
partner  violence  among  the  target 
population(s).  This  program  will  serve 
two  purposes: 

Part  I — To  provide  minority  non-profit 
community-based  organizations  an 
opportunity  to  develop,  implement, 
and  evaluate  community-based 
primary  prevention  programs  to 
prevent  intimate  partner  violence  for 
the  population  that  qualifies  them  for 
minority  CBO  status. 
Part  II — To  provide  other  non-profit 
community-based  organizations  an 
opportunity  to  develop,  implement, 
and  'evaluate  community-based 
primary  prevention  programs  to 
prevent  intimate  partner  violence. 
CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  described  in 
"Healthy  People  2000,"  a  national 
activity  to  reduce  morbidity  and 
mortality  and  improve  the  quality  of 


life.  This  announcement  is  related  to  the 
priority  area  of  Violent  and  Abusive 
Behavior.  (For  ordering  a  copy  of 
"Healthy  People  2000,"  see  the  Section, 
"Where  to  Obtain  Additional 
Information.") 

Authority 

This  program  announcement  is 
authorized  under  sections  393  and  394 
of  the  Public  Health  Service  Act  (42 
U.S.C.  280b-la  and  280b-2)  as 
amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

To  be  eligible  for  fimding  under  this 
announcement,  applicants  must  be  a 
tax-exempt,  non-profit  CBO  whose  net 
earnings  in  no  part  accrue  to  the  benefit 
of  any  private  shareholder  or  person. 
Tax-exempt  status  is  determined  by  the 
Internal  Revenue  Service  (IRS)  Code, 
Section  501(c)(3).  Tax-exempt  status 
may  be  proved  by  either  providing  a 
copy  of  the  current  IRS  Determination 
Letter  or  a  copy  of  the  pages  from  the 
IRS'  most  recent  list  of  501(c)(3)  tax- 
exempt  organizations.  Proof  of  tax- 
exempt  status  must  be  provided  with 
the  application. 

Note:  Effective  January  1. 1996.  Public  Law 
104-65  states  that  an  organization  described 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  lobbying 
activities  shall  not  be  eligible  to  receive 
Federal  funds  constituting  an  award,  grant 
(cooperative  agreement),  contract,  loan,  or 
any  other  form. 

CBOs  may  apply  under  either 
Part  I — Minority  non-profit  CBOs 
intending  to  serve  predominanUy 
racial  or  ethnic  minority  populations 
at  risk  for  Intimate  Partner  Violence. 
Part  n— Other  Non-profit  CBOs 
intending  to  service  populations  at 
risk  for  Intimate  Partner  Violence. 
Applicants  may  submit  oiUy  one 
application  for  either  Part  I  or  Part  n. 

To  apply  as  a  minority  non-profit 
CBO  the  applicant  organization  must 
have  the  following:  (1)  a  governing 
board  composed  of  more  than  50 
percent  racial  or  ethnic  minority 
members,  (2)  a  significant  number  of 
minority  individuals  in  key  program 
positions  (including  management, 
administrative,  and  service  positions). 
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who  reflect  the  racial  and  ethnic 
demographics,  and  the  characteristics  of 
the  population  to  be  served,  and  (3)  an 
established  record  of  service  to  a  racial 
or  ethnic  minority  community  or 
communities.  In  addition,  if  the 
minority  organization  is  a  local  affiliate 
of  a  larger  organization  with  a  national 
board,  the  larger  organization  must  meet 
the  same  requirements  listed  above.  If 
applying  as  a  minority  non-profit  CBO, 
proof  of  minority  status  must  be 
provided  with  the  application.  Affiliates 
of  national  organizations  must  provide 
proof  of  their  national  organization's 
eligibility  and  include  with  the 
application  an  original,  signed  letter 
from  their  chief  executive  officer 
assuring  their  understanding  of  the 
intent  of  this  program  announcement 
and  the  responsibilities  of  the 
recipients. 

CDC  will  return  to  the  sender,  as  non- 
responsive,  all  applications  that  do  not 
contain  minority  status  and  proof  of 
eligibility  for  affiliates  of  national 
organizations  (for  Part  I  only)  or  proof 
of  tax-exempt  status  (for  Part  I  and  II). 

Availability  of  Funds 

Approximately  $2.5  million  is 
available  in  FY  1997  to  fund  up  to  ten 
awards  under  Parts  I  and  II  of  this 
announcement  as  outlined  below: 

Part  I — Approximately  $1,250,000  is 
available  in  FY  1997  to  fund  up  to 
five  awards.  Awards  will  range  from 
$250,000-300,000  with  an  average 
award  of  $275,000. 

Part  II— Approximately  $1,250,000  is 
available  in  FY  1997  to  fund  up  to 
five  awards.  Awards  will  range  fi-om 
$250,000-300,000  with  an  average 
award  of  $275,000. 

Projects  are  expected  to  begin  on  or 
about  September  1,  1997.  Awards  will 
be  made  for  the  first  12-month  budget 
period  within  a  project  period  of  up  to 
three  years.  (Budget  period  is  the 
interval  of  time  into  which  the  project 
period  is  divided  for  funding  and 
reporting  purposes.  Project  period  is  the 
total  lime  for  which  a  project  has  been 
programmatically  approved.)  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Noncompeting  continuation  awards 
for  new  budget  periods  within  the 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds.  Proof  of 
eligibility  will  be  required  with  the 
noncompeting  continuation  application. 

Applications  that  exceed  $300,000 
(including  both  direct  and  indirect 
costs)  will  be  determined  as  ineligible 
and  will  not  be  accepted  by  COC. 


Use  of  Funds 

Allowable  Uses:  Funds  may  be  used 
for  planning,  developing,  implementing, 
and  evaluating  projects.  Accordingly, 
funds  can  be  used  to  support  personnel 
and  to  purchase  modest  amounts  of 
hardware,  and  software  required  to 
implement  the  project.  Applicants  may 
enter  into  contractual  agreements  to 
purchase  goods  and  services,  or  to 
support  collaborative  activities,  but  the 
applicant  must  retain  proper 
stewardship  over  funds  and  retain 
responsibility  for  tasks  associated  with 
the  project. 

Prohibited  Uses:  Cooperative 
agreement  funds  for  this  project  cannot 
be  used  for  construction,  renovation,  the 
lease  of  passenger  vehicles,  the 
development  of  major  software 
applications,  or  supplanting  current 
applicant  expenditures. 

Prohibition  on  Use  of  CE)C  Funds  for 
Certain  Gun  Control  Activities 

The  Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997  specifies  that:  "None  of  the  funds 
made  available  for  injury  prevention 
and  control  at  the  Centers  for  Disease 
Control  and  Prevention  may  be  used  to 
advocate  or  promote  gun  control." 

Anti-Lobbying  Act  requirements 
prohibit  lobbying  Congress  with 
appropriated  Federal  monies. 
Specifically,  this  Act  prohibits  the  use 
of  Federal  funds  for  direct  or  indirect 
communications  intended  or  designed 
to  influence  a  Member  of  Congress  with 
regard  to  specific  Federal  legislation. 
This  prohibition  includes  the  funding 
and  assistance  of  public  grassroots 
campaigns  intended  or  designed  to 
influence  Members  of  Congress  with 
regard  to  specific  legislation  or 
appropriation  by  Congress. 

In  addition  to  the  restrictions  in  the 
Anti-Lobbying  Act,  CDC  interprets  the 
new  language  in  the  CDC  1997 
Appropriations  Act  to  mean  that  CIX3 
funds  may  not  be  spent  on  political 
action  or  other  activities  designed  to 
affect  the  passage  of  specific  Federal, 
State,  or  local  legislation  intended  to 
restrict  or  control  the  purchase  or  use  of 
firearms. 

Background  and  Definitions 

Background  * 

In  1996.  Understanding  Violence 
Against  Women  was  published  by  the 
National  Research  Council  (NRC), 
underscoring  the  finding  that  significant 
gaps  exist  in  understanding  the  extent 
and  causes  of  violence  against  women 
and  the  impact  and  effectiveness  of 
prevention  programs  for  intimate 


partner  violence.  Little  information  is 
known  about  effective  program  efforts 
for  racial/ethnic  minority  individuals. 
Moreover,  the  authors  call  for 
qualitative  and  quantitative  efforts 
which:  (1)  recognize  the  influence  of  the 
broad  social  and  cultural  context  in 
which  women  experience  violence,  and 
(2)  individual  factors,  such  as  race, 
ethnicity  and  socioeconomic  status  in 
shaping  the  context  and  experience  of 
violence  in  women's  lives.  The  NRC 
further  stated  that,  in  order  to  reduce 
the  amount  of  violence  against  women 
in  the  United  States,  the  focus  must  be 
on  the  prevention  of  intimate  partner 
violence.  The  NRC's  call  for  the 
development  of  effective  prevention 
strategies  requires  better  understanding 
of  the  causes  of  violent  behavior  against 
women  as  well  as  rigorous  evaluation  of 
prevention  programs. 

Intimate  partner  violence  is  an  urgent 
public  health  problem  with  devastating 
physical  and  emotional  consequences 
for  women,  children,  and  families. 
Women  are  frequent  targets  of  both 
physical  and  sexual  assault  by  partners 
and  acquaintances,  as  well  as  strangers. 
In  1994,  almost  5,000  women  in  the 
United  States  died  as  a  result  of 
homicide.  Where  the  Federal  Bureau  of 
Investigation  (FBI)  knew  the 
relationship  between  the  victim  and  the 
offender,  87  percent  of  these  women 
were  killed  by  someone  they  knew. 
Approximately  half  of  these  women 
were  murdered  by  a  spouse  or  someone 
with  whom  they  had  been  intimate. 

Approximately  99.9  percent  of 
assaults  on  women  do  not  result  in 
death,  but  often  result  in  physical  injury 
or  emotional  distress.  Researchers 
determined  that  in  1985  more  than  1.8 
million  women  were  assaulted  by  male 
partners  or  a  cohabitant.  Battered 
women  are  at  increased  risk  of 
depression,  attempting  suicide,  and 
abusing  alcohol  and  other  drugs.  It  is 
estimated  that  25  percent  of  all  women 
in  the  United  States  will  suffer  a  violent 
sexual  attack  sometime  during  their 
lives  and  that  approximately  one-third 
of  all  girls  and  women  have  been 
victims  of  violence  while  on  a  date. 

Children  witnessing  intimate  partner 
violence  are  a  critical  concern. 
Estimates  vary,  but  children  who 
witness  intimate  partner  violence  are 
more  likely  than  those  without  such 
experiences  to  become  victims  or 
abusers  of  partners  when  they  begin  to 
date  and  develop  intimate  relationships. 
Specifically,  men  who  witness  parental 
violence  as  children  are  more  likely  to 
physically  abuse  their  partners  than 
men  who  did  not. 

Across  the  nation,  communities  are 
seeking  to  develop  primary  prevention 
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programs  to  prevent  intimate  partner 
violence.  More  often  than  not.  crisis 
response  and  the  overwhelming  need 
for  direct  services,  as  well  as  funding 
that  is  not  specifically  available  for 
primary  prevention,  have  hindered  the 
development  and  implementation  of 
effective  and  creative  primary 
prevention  programs  for  intimate 
partner  violence.  From  those  who  have 
worked  directly  with  and/or  studied 
racial/ethnic  populations,  there  is 
general  consensus  that  services  for  the 
general  population  to  prevent  intimate 
partner  violence  are  often  not 
appropriate  for  or  utilized  consistently 
by  these  groups.  Consequendy,  the 
racial/ethnic  population,  their  children, 
and  battering  partners  are  at  high  risk 
for  further  violence  without  programs 
directed  toward  understanding  and 
responding  to  their  particular  needs. 

Definitions 

Community-Based  Organization 
(CBO)  is  based  in  the  community  and 
has  established  ties  with  community 
networks  providing  services  to  persons 
at  risk  for  Intimate  Partner  Violence. 

Minority  Community-Based 
Organization  (CBO)  is  a  CBO  which 
represents  and  services  minority 
persons  and  whose  governing  body  is 
over  50  percent  racial  and/or  ethnic 
minority  group  members  (American 
Indian.  Alaskan  Native.  Asian.  Pacific 
Islander.  Black,  or  Hispanic 
populations). 

Intimate  partner  violence  (IPV)  is 
perpetrated  by  a  current  spouse,  current 
boyfriend/girlfriend,  former  spouse  or 
former  boyfriend/  girlfriend.  It  is 
divided  into  four  categories:  (1)  physical 
violence;  (2)  sexual  violence;  (3)  threats 
of  physical  or  sexual  violence;  and  (4) 
psychological/emotional  abuse 
(including  coercive  tactics).  Terms 
commonly  used  to  describe  intimate 
partner  violence  include  domestic 
violence,  spouse  abuse,  woman 
battering,  courtship  violence,  sexual 
assault,  emd  date  and  partner  rape. 

Target  Populations  are  women  (ages 
12-45)  at  risk  for  intimate  partner 
violence;  and  children  (ages  0-11)  who 
are  witnesses  of  intimate  partner 
violence  in  the  home. 

Scientifically-based  prevention 
strategies  are  those  with  a  sound 
theoretical  base  which  have  clearly 
articulated  goals,  measurable  objectives, 
activities  designed  to  achieve  the 
objectives,  and  intended  outcomes 
resulting  firom  the  activities.  The 
theoretical  base  would  include  risk 
factors  for  intimate  partner  violence  and 
protective  factors  that  may  mitigate  or 
prevent  intimate  partner  violence  in  the 
specific  target  population  based  on 


previous  research,  empirical 
observation,  or  anecdotal  evidence. 

Risk  factor  is  an  attribute  or  exposure 
that  is  associated  with  an  increased 
probability  of  a  specified  outcome,  such 
as  the  occurrence  of  intimate  partner 
violence. 

Protective  factor  is  an  attribute  or 
exposure  that  is  associated  with  a 
decreased  probability  of  a  specific 
outcome,  such  as  the  occurrence  of 
intimate  partner  violence. 

Primary  prevention  programs  are 
those  which  prevent  intimate  partner 
violence  fi-om  occurring  in  the  first 
place.  Working  in  conjunction  with 
direct  service  programs,  primary 
prevention  programs  may  work  by 
modifying  and/or  entirely  eliminating 
the  events,  conditions,  situations,  or 
exposure  to  influences  (risk  factors)  that 
result  in  the  initiation  of  intimate 
partner  violence  and  associated  injuries, 
disabilities,  and  deaths  as  well  as 
identifying  protective  factors  which  may 
prevent  violence  in  the  target  group. 

Coordinated  response  among 
community  organizations  is  defined  as 
pertinent  coiiununity  sectors 
collaborating  as  working  partners  to 
develop  primary  prevention  programs  in 
intimate  partner  violence  for  the  target 
population(s). 

Program  evaluation  is  composed  of 
process  evaluation  and  outcome 
evaluation.  Process  evaluation 
determines  the  extent  to  which  the 
program  is  implemented  as  intended 
and  has  been  provided  to  the  intended 
audience.  Outcome  evaluation  identifies 
the  extent  to  which  the  program  was 
successful  in  achieving  its  goals  and 
objectives  by  accomplishing  its 
intended  outcomes.  It  should  also 
ensure  that  participants  have  not 
acquired  negative  outcomes. 

Comparison  group  is  one  that  closely 
resembles  the  applicant's  community  in 
the  following  areas:  population  size  and 
community  setting  (urban/rural),  ethnic 
composition,  socioeconomic 
characteristics,  and  reported  rates  of 
intimate  partner  violence  (number  of 
reported  cases  per  1 .000  women  in  the 
community,  ages  12-45).  Sources  of 
data  must  be  consistent  between  both 
the  comparison  and  applicant 
communities. 

Purpose 

The  purposes  of  this  program  for  the 
primary  prevention  of  intimate  partner 
violence  among  the  target  population(s) 
are  to: 

1.  Develop  the  capacity  of  programs 
serving  the  target  population(s)  to 
prevent  intimate  partner  violence  from 
occurring  in  the  first  place. 


2.  Evaluate  the  process  and  short-term 
outcomes  of  primary  prevention 
programs  to  prevent  intimate  partner 
violence  in  the  target  population(s). 

Programmatic  Priority  for  Primary 
Prevention  Programs 

The  following  primary  prevention 
programs  and  activities  will  be 
considered  for  funding  under  this 
announcement: 

1.  Strategies  aimed  at  strengthening 
intimate  partner  violence  prevention, 
such  as  child  development  or  parenting 
classes  which  focus  on  intimate  partner 
violence  prevention,  and  support  groups 
for  children  who  have  witnessed 
intimate  partner  violence. 

2.  Strategies  aimed  at  increasing  the 
capacity  for  any  program  that  serves  the 
target  population(s),  such  as  General 
Educadon  Diploma  (GED)  or  English  as 
Second  Language  programs,  job  training 
programs,  etc.,  to  include  components 
on  intimate  partner  violence  prevention. 

3.  School  or  community-based 
primary  prevention  programs  designed 
to  promote  healthy  relationships  and 
prevent  dating  violence  among  school- 
aged  youth,  whether  the  youth  are  in 
school  or  not. 

4.  School  or  community-based 
programs  designed  to  identify  and  assist 
school-aged  children  and  adolescents 
who  witness  partner  violence  in  the 
home,  whether  the  youth  are  in  school 
or  not. 

5.  Community-based  prevention 
programs  designed  to  assist  adolescents 
who  have  witnessed  intimate  partner 
violence  and  who  are  incarcerated. 

6.  Public  awareness  campaigns,  media 
campaigns  via  billboards.  Public  Service 
Announcements  (PSAs),  television 
programs,  etc.,  and  community 
education  specifically  aimed  towards 
the  target  population(s)  to  (1)  emphasize 
knowledge,  attitudes,  beliefs  and 
behaviors  among  the  target 
population(s)  that  are  conducive  to 
preventing  intimate  partner  violence: 
and  (2)  dispel  misconceptions  about 
intimate  partner  violence  to  change 
knowledge,  attitudes,  beliefs,  and 
behaviors  which  promote  intimate 
partner  violence. 

Note:  Programs  designed  solely  to  prevent 
further  intimate  partner  violence  or  its 
psychological  impact  proposed  solely  to 
provide  services  to  victims  will  not  be 
considered  under  this  announcement. 

Application  Requirements 

The  applicant  must  provide  for  Part  I 
only: 

1.  Evidence  of  current  minority  status. 
Proof  of  minority  status,  as  outlined 
under  the  "Eligible  Applicants"  Section 
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of  this  announcement,  must  be  provided 
in  the  application. 

The  applicant  must  provide  for  both 
Part  I  and  Part  11: 

2.  Evidence  of  current  501(c)(3)  status. 
Proof  of  tax  exempt  status  as  outlined 
under  the  "Eligible  Applicants"  Section 
of  this  announcement,  must  be  provided 
in  the  application. 

3.  A  statement  indicating  which 
Priority  Area(s)  (1  through  6)  the 
proposed  program  will  address  (see 
"Programmatic  Priority  for  Primary 
Prevention  Programs"  Section  of  this 
announcement). 

4.  Statistical  and  programmatic 
evidence  that  women  and  families  in 
the  target  population(s)  community  are 
victims  of  intimate  partner  violence  and 
are  at  risk  for  injury  and  death  from 
such  violence. 

5.  Evidence  that  organizations  and 
pertinent  sectors  of  the  community  are 
willing  working  partners  in  a 
coordinated  response  to  develop 
intimate  partner  violence  primary 
prevention  programs  for  the  target 
population(s).  Letters  of  commitment 
from  working  partners  outlining 
capabilities,  resources,  and  time  to  be 
allocated  to  the  project  are  a 
requirement  of  tJais  solicitation. 

6.  Evidence  that  a  university,  school 
of  higher  education,  or  organization 
specializing  in  program  evaluation  will 
assist  in  evaluation  activities.  Letters  of 
commitment  from  working  partners 
outlining  capabilities,  resources,  and 
time  to  be  allocated  to  the  project  are  a 
requirement  of  this  solicitation. 

7.  Evidence  that  a  local  intimate 
partner  violence  program  that  provides 
prevention  and/or  intervention  services 
will  be  a  part  of  the  program  planning 
and  implementation.  Letters  of 
commitment  from  working  partners 
outlining  capabilities,  resources,  and 
time  to  be  allocated  to  the  project  are  a 
requirement  of  this  solicitation. 

8.  Evidence  of  the  existence  of  a  full- 
time  Program  Manager  and  full-time 
Project  Evaluator.  These  positions  must 
be  hill-time  and  cannot  be  filled  by  part- 
time  personnel  to  equal  one  full-time 
employee  (FTE). 

9.  Evidence  of  the  use  of  culturally 
relevant  and  linguistically  appropriate 
strategies  and  interventions  for  the 
proposed  primary  prevention  activities. 

An  affirmative  response  to  each 
requirement  is  required  (items  1-9  for 
Part  I  applicants  and  items  2-9  for  Part 
II  applicants)  to  qualify  for  the  full 
review.  Your  response  should  be  titled 
"Application  Requirements"  and  must 
not  exceed  4  pages,  although,  you  are 
encouraged  to  reference  appropriate  text 
in.  or  attachments  to.  the  application. 


This  section  should  be  included  as  the 
first  pages  of  the  application. 

Cooperative  Activities 

A  cooperative  agreement  is  a  legal 
agreement  between  CDC  and  the 
recipient  in  which  CDC  provides 
Bnancial  assistance  and  substantial 
Federal  programmatic  involvement  with 
the  recipient  during  the  performance  of 
the  project. 

In  a  cooperative  agreement.  CDC  and 
the  recipient  of  Federal  funds  share 
roles  and  responsibilities.  In  conducting 
activities  to  achieve  the  purpose  of  this 
program,  the  recipient  will  be 
responsible  for  the  activities  under  A. 
(Recipient  Activities)  below,  and  CDC 
will  be  responsible  for  activities  under 
•B.  (CDC  Activities)  below. 

A.  Recipient  Activities  must  include 
but  are  not  limited  to  the  following: 

1.  Identify  working  partners  from  the 
pertinent  community  agencies  and 
organizations. 

2.  Develop  and  implement  the 
proposed  activities,  in  conjunction  with 
working  partners,  for  the  primary 
prevention  of  intimate  partner  violence 
among  the  target  population(s). 

3.  I^velop  protocols  and  data 
collection  instruments  for  evaluating  the 
proposed  primary  prevention  activities 
in  conjunction  with  a  university,  school 
of  higher  education,  or  organization 
specializing  in  program  evaluation. 

4.  Prepare  data  sets  of  all  collected 
data. 

5.  Conduct  the  evaluation  of  the 
overall  project  in  collaboration  with 
CDC  and  other  funded  recipients. 

6.  Disseminate  guidelines  that  other 
communities  may  use  in  implementing 
these  primary  prevention  activities. 

B.  CDC  Activities: 

1.  Provide  consultation  in  further 
designing  the  primary  prevention 
activities  and  evaluating  the  cost, 
process,  and  outcomes  of  the  program. 

2.  Provide  consultation  on  developing 
data  collection  instruments  and 
procedures. 

3.  Provide  consultation  in  establishing 
standardized  reporting  mechanisms  to 
monitor  program  activities. 

4.  Provide  up-to-date  scientific  and 
programmatic  information  about 
intimate  partner  violence  prevention. 

5.  Assist  in  data  analysis  and 
publication  of  results. 

6.  Collaborate  in  compiling  and 
disseminating  results  from  the  project 
evaluation. 

Technical  Reporting  Requirements 

The  original  and  two  copies  of  semi- 
annual progress  reports  are  required  of 
all  awardees.  Timelines  for  the  semi- 
annual reports  will  be  established  at  the 


time  of  award.  An  original  and  two 
copies  of  the  Financial  Status  Report 
(FSR)  are  required  no  later  than  90  days 
after  the  end  of  the  budget  period.  A 
final  progress  report  and  FSR  are  due  no 
later  than  90  days  after  the  end  of  the 
project  period.  All  reports  should  be 
submitted  to  the  Grants  Management 
Branch,  Procurement  and  Grants  Office, 
CDC. 

Application  Content 

Each  application  should  be  limited  to 
40  pages,  excluding  the  budget/budget 
justification  page(s)  and  attachments 
(i.e..  letters  of  commitment,  data 
collection  form,  resumes,  etc.).  The  first 
pages  of  the  application  should  contain 
the  response  to  the  "Application 
Requirements"  Section  and  be  marked 
"Application  Requirements."  All 
material  must  be  typewritten,  double- 
spaced,  with  type  no  smaller  than  10 
characters  per  inch  (CPI).  or  12  point 
type,  on  8.5"  x  11"  paper,  with  at  least 
1"  margins,  headings,  and  footers, 
unbound  and  printed  on  one  side  only. 
Number  each  page  clearly, .and  provide 
a  complete  index  to  the  application  and 
appendices.  Do  not  include  any  spiral  or 
bound  materials  or  pamphlets.  The 
applicant  should  provide  a  detailed 
description  of  first  year  activities  and 
briefly  describe  futxire-year  objectives 
and  activities. 

A.  Executive  Summary:  Provide  a 
one-page  summary  of  the  proposed 
program  plan  outlining  the  goals  and 
objectives,  the  target  population(s),  the 
applicant's  working  partners,  the 
proposed  primary  prevention  activities, 
the  evaluation  design,  and  the  desired 
program  outcomes. 

B.  Background  and  Need: 

1.  A  description  of  knowledge  about 
the  dynamics  of  intimate  partner 
violence  in  general  as  well  as  within  the 
target  population(s).  including  both  risk 
and  protective  factors. 

2.  A  description  of  the  incidence  of 
intimate  partner  violence  and  associated 
injury  and  death  among  the  applicant's 
respective  target  population(s). 

3.  A  description  of  the  applicant's 
respective  target  population(s). 
including  demographics  by  age.  sex, 
socioeconomic  status,  geographic 
location,  etc.,  including  both 
quantitative  and  qualitative  data. 

4.  A  description  of  the  present 
availability  and  accessibility  of  intimate 
partner  violence  prevention  programs 
for  the  applicant's  target  population(s) 
programs  as  well  as  existing  gaps  and 
barriers  in  program  delivery. 

5.  Identify  other  providers  and/or 
researchers  engaged  ir  intimate  partner 
violence  prevention  projects  for  the 
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respective  target  population(s)  in  the 
community. 

C.  Access  to  the  Target  Population(s) 
and  Collaboration  with  Working  Partner 
Organizations  Within  the  Community: 

1.  Provide  evidence  that  the  applicant 
has  access  to  the  target  population(s)  for 
implementing  the  proposed  primary 
prevention  activities. 

2.  Provide  evidence  of  the  applicant's 
understanding  of  the  community  and 
the  target  population(s). 

3.  Provide  evidence  that  a  local 
intimate  partner  violence  service 
program  that  provides  prevention  and/ 
or  intervention  services  will  be  a  part  of 
the  program  planning  and 
implementation. 

4.  Provide  evidence  that  organizations 
and  pertinent  sectors  of  the  community 
are  willing  and  able  working  partners  in 
a  coordinated  response  to  develop 
intimate  partner  violence  primary 
prevention  programs  for  the  target 
population(s). 

5.  Provide  evidence  that  a  university, 
school  of  higher  education,  or 
organization  specializing  in  program 
evaluation  will  assist  in  evaluation 
activities. 

6.  A  description  of  the  applicant's 
previous  or  current  experience  in 
managing  and  delivering  intimate 
partner  violence  or  similar  programs  to 
the  respective  target  population  in  the 
community. 

7.  Summarize,  if  applicable,  current 
or  past  funding  received  for  the  same  or 
similar  projects  and  the  outcome  of 
these  efforts. 

8.  Provide  letters  of  commitment  and 
organizational  charts  from  the  working 
partner  organizations  stating  the  precise 
nature  of  the  resources  and  expertise 
they  will  provide. 

9.  A  description  of  how  this  funding 
will  enable  the  working  partner 
organizations  in  the  community  to 
implement  and  evaluate  coordinated 
primary  prevention  activities  in 
intimate  partner  violence  for  the  target 
population(s). 

10.  Provide  an  organizational  chart  of 
how  the  proposed  primary  prevention 
project  will  be  integrated  into  the 
applicant's  organization. 

D.  Program  Design  and  Plan  of 
Operation  for  Primary  Prevention 
Activities: 

1.  A  description  of  specific  program 
goals  that  remain  consistent  during  the 
project,  as  well  as  short-term  (year  1) 
objectives  and  long-term  (years  2 — 3) 
objectives  related  tolhe  project.  All 
objectives  must  be  time-phased, 
specific,  measurable,  and  achievable. 

2.  A  description  of  theoretical 
frameworks  for  the  proposed  primary 


activities  that  are  supported  by  previous 
experience  and/or  research. 

3.  A  description  of  how  the  structure 
of  the  working  partnerships,  as  well  as 
the  specific  primary  prevention 
activities,  will  help  achieve  each  of  the 
program  objectives. 

4.  Provide  a  program  planning  time- 
line indicating  when  each  primary 
prevention  activity  will  occur.  For  each 
activity,  describe  who  will  do  what  to 
implement  the  activity. 

5.  A  description  of  how  the  proposed 
primary  prevention  activities  represent 
an  enhancement  of  existing  intimate 
partner  violence  primary  prevention 
programs  or  the  development  of  new 
intimate  partner  violence  primary 
prevention  activities  for  achieving  each 
of  the  project  objectives.  This  should 
include: 

a.  A  description  of  the  mechanisms 
for  developing,  implementing  and 
evaluating  the  proposed  primary 
prevention  activities; 

b.  A  description  of  the  mechanisms 
for  linking  the  primary  prevention 
activities  to  direct  services  for  referral 
purposes,  where  appropriate; 

c.  Assurances  of^the  target 
population(s)  access  to  all  proposed 
primary  prevention  activities; 

d.  A  description  of  the  proposed  data 
collection  instruments  for  the  proposed 
primary  prevention  activities; 

e.  Empirical,  theoretical  or  anecdotal 
evidence  that  the  primary  prevention 
activities  can  be  effective;  and 

f.  Provide  evidence  of  the  use  of 
culturally  and  linguistically  appropriate 
strategies  for  the  proposed  primary 
prevention  activities. 

6.  For  proposals  where  comparison 
groups  are  included: 

(1)  describe  the  comparison  groups; 
and  (2)  provide  evidence  of  access  to 
comparison  groups  (letters  of  intent  to 
participate). 

Comparison  groups  are  not  a 
requirement;  however,  their  use  is 
strongly  encouraged,  wherever  possible. 
For  proposals  where  comparison  groups 
are  not  included,  demonstrate  that  the 
alternative  evaluation  design  provides 
quantitative  estimates  for  changes  in 
knowledge,  attitudes  or  behaviors 
related  to  intimate  partner  violence 
deriving  from  the  primary  prevention 
activities. 

E.  Project  Management  and  Staffing: 

1.  A  description  of  the  proposed 
staffing  for  the  project,  noting  existing 
staff  as  well  as  additional  staffing  needs. 
Applicants  must  provide — at  a 
minimum — a  full-time  Program  Manager 
and  a  full-time  Project  Evaluator.  These 
positions  must  be  hill-time  and  cannot 
be  filled  by  part-time  personnel  to  equal 
one  FTE.  Position  descriptions  and 


curriculum  vitae  for  each  proposed  staff 
position  should  be  included  in  the 
application. 

2.  A  description  of  the  responsibilities 
of  individual  staff  members  including 
the  level  of  effort  and  allocation  of  time 
for  each  project  activity  by  staff 
position. 

3.  A  description  of  the  availability  of 
staff  and  facilities  to  carry  out  the 
project. 

4.  Provide  curriculum  vitae  for  each 
key  staff  member  and  commitment  of 
time  to  program  activities. 

5.  Provide  an  organizational  chart  of 
the  applicant's  organization,  including 
how  the  proposed  primary  prevention 
project  will  be  integrated  into  the 
applicant's  organization. 

6.  Provide  evidence  of  key  personnel 
involved  in  the  project  who  reflect  the 
racial  and  ethnic  composition  of  the 
target  population(s)  to  be  served. 

F.  Evaluation  Plan: 

1.  Process  Evaluation 

a.  A  description  of  the  process  of 
developing  and  implementing  the 
proposed  primary  prevention  activities 
evaluation. 

b.  A  description  of  the  process  to 
develop  and  implement  the  working 
partner  activities  evaluation. 

c.  Identify  existing  gaps  in  programs 
as  well  as  other  needs  in  the 
community. 

2.  Outcome  Evaluation 

a.  A  description  of  the  extent  to  which 
intended  short-term  outcomes  have 
been  achieved. 

b.  A  description  of  the  change  in 
short-term  outcomes  resulting  from  the 
respective  primary  prevention  activities 
from  baseline  to  project  completion. 

3.  The  Evaluation  Plan  must  also 
contain  the  following: 

a.  A  description  of  the  evaluation 
design,  which  includes  a  comparison 
group,  if  possible. 

b.  A  description  of  methods  for 
collecting  process  and  outcome  data, 
and  for  ensuring  reliability  and  validity 
of  all  data  collected. 

c.  A  description  of  how  data  will  be 
maintained  (i.e..  databases). 

d.  A  description  of  the  applicant's  or 
proposed  community  working  partners' 
capacity  (facilities,  computers)  for 
collecting  and  managing  data. 

e.  A  description  of  the  statistical 
techniques  to  be  used  for  analyzing  the 
data. 

f.  A  description  of  how  client 
confidentiality  and  safety  will  be 
addressed  and  maintained. 

g.  The  format  in  which  the  data  will 
be  transmitted  to  CIXH. 
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ASCII.  Epi-Info,  or  SAS  data  sets  are 
preferred.  Protocols  and  core 
measurement  instruments  will  be 
developed  through  collaboration  among 
Centers  for  Disease  Control  and 
Prevention  staff  and  other  funded 
projects,  where  relevant. 

4.  Women,  Racial  and  Ethnic  Minorities. 
A  description  of  the  proposed  plan  for 
the  inclusion  of  both  sexes  and  racial 
and  ethnic  minority  populations  for 
appropriate  representation. 

G.  Proposed  Budget: 

This  section  must  include  a  detailed 
first-year  budget  and  narrative 
justification  with  future  annual 
projections.  Budgets  should  include 
costs  for  travel  for  two  project  staff  to 
attend  at  least  two  two-day  meetings  in 
Atlanta  with  CDC  staff.  For  contracts 
contained  within  the  application 
budget,  applicants  should  name  the 
contractor,  if  known;  describe  the 
services  to  be  performed;  justify  the  use 
of  a  third  party;  and  provide  a 
breakdown  of  and  justification  for  the 
estimated  costs  of  the  contracts;  the 
kinds  of  organizations  or  parties  to  be 
selected:  the  period  of  performance;  and 
the  method  of  selection. 

H.  Human  Subjects: 

This  section  must  describe  the  degree 
to  which  human  subjects  may  be  at  risk 
and  the  assurance  that  the  project  will 
be  subject  to  initial  and  continuing 
review  by  the  appropriate  institutional 
review  committees. 

I.  Attachments 

Provide  the  following  as  attachments: 

a.  Proof  of  minority  status  (if  applying 
for  Part  I,  only) 

b.  Proof  of  501(c)(3)  nonprofit  status. 

c.  A  list  of  the  members  of  its 
governing  body  along  with  their 
expertise  in  working  with  or  providing 
services  to  the  proposed  target 
population  and,  for  minority  CBO 
applicants,  their  racial/ethnic 
backgrounds. 

d.  An  organization  chart  of  existing 
and  proposed  staff,  including  volunteer 
staff  (minority  CBOs  should  include 
racial/ethnic  backgrounds). 

e.  Affiliates  of  national  organizations 
must  provide  proof  of  their  national 
organization's  eligibility  and  include 
with  the  application  an  original,  signed 
letter  from  their  chief  executive  officer 
assuring  their  understanding  of  the 
Intent  of  this  program  announcement 
and  the  responsibilities  of  recipients. 

f.  Evidence  of  collaboration/letters  of 
support  or  commitment.  Such 
collaboration  may  include 
representatives  from  the  local 
community  such  as:  health  care 
providers,  the  education  community. 


the  religious  community,  the  justice 
system,  domestic  violence  program 
advocates,  human  service  entities  such 
as  State  child  service  divisions,  business 
and  civic  leaders,  and  other  pertinent 
sectors. 

g.  Independent  Audit  Statements  from 
a  certified  public  accountant  must  be 
provided  for  the  preceding  two  years. 

Evaluation  Criteria 

Applications  will  be  reviewed  by  CDC 
staff  for  completeness  and  affirmative 
responsives  as  outlined  under  the 
previous  heading.  Application 
Requirements. 

Incomplete  applications  and 
applications  that  are  not  responsive  in 
accordance  with  the  "Application 
Requirements"  Section  will  be  returned 
to  the  applicant  without  further 
consideration.  A  Special  Emphasis 
Panel  (SEP)  review  of  responsive 
applications,  will  be  conducted 
according  to  the  following  criteria 
(maximum  100  total  points): 

A.  Background  and  Need:  (10  Points) 

The  extent  to  which  the  applicant 
documents  that  the  target  population(s) 
within  the  community  has  victims  of  or 
is  at  risk  for  intimate  partner  violence 
and  associated  injuries  and  deaths; 
provides  statistical  summaries  of  the 
;^rget  population(s);  documents  the 
availability  and/or  lack  of  existing 
intimate  partner  violence  primary 
prevention  programs  for  the  target 
population(s),  as  well  as  gaps  in  their 
delivery. 

B.  Access  to  the  Target  Population(s) 
and  Collaboration  With  Working  Partner 
Organizations  in  the  Community:  (20 
Points) 

The  extent  to  which  the  applicant: 
demonstrates  an  understanding  of  and 
access  to  the  target  population(s); 
describes  how  funding  under  this 
program  announcement  will  enhance 
and  strengthen  existing  community 
intimate  partner  violence  primary 
prevention  efforts;  includes  pertinent 
sectors  of  the  community  (such  as 
health  care  providers,  the  education 
community,  the  religious  community, 
the  justice  system,  domestic  violence 
program  advocates,  human  service 
entities  such  as  State  child  service 
division,  business  and  civic  leaders,  and 
other  p>ertinent  sectors)  in  the  working 
partnership  and  have  specific  program 
responsibilities;  includes  letters  of 
support  from  proposed  community 
working  partners  regarding  their 
specific  responsibilities  and 
commitment  of  time  and  resources;  and 
provides  assurance  and  establishment  of 
culturally  relevant  and  linguistically 


appropriate  linkages  within  the  target 
population(s)  and  community  working 
partners. 

C.  Program  Design  and  Plan  of 
Operation  for  Primary  Prevention 
Activities:  (25  Points) 

The  extent  to  which  a  theoretical 
framework  is  provided  outlining  the 
rationale  for  the  development, 
implementation  and  evaluation  of 
proposed  primary  prevention  activities; 
included  appropriate  comparison 
groups  for  specific  proposed  primary 
prevention  activities,  where  feasible; 
goals  are  clearly  articulated  and 
objectives  are  time-phased,  specific, 
measurable,  achievable,  and  will 
achieve  the  desired  program  results; 
intended  outcomes  are  theoretically  or 
empirically  justified  to  result  from 
program  activities;  proposed  data 
collection  instruments  are  appropriate 
for  collecting  information  relevant  to  the 
project;  program  planning  time  line  is 
realistic  and  provides  sufficient  detail 
about  who  will  do  what  and  when. 

The  degree  to  which  the  applicant  has 
met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  project.  This  includes: 

(a)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation;  (b)  The 
proposed  justification  when 
representation  is  limited  or  absent;  (c)  A 
statement  as  to  whether  the  design  of 
the  study  is  adequate  to  measure 
differences  when  warranted;  and  (d)  A 
statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits  will  be  documented. 

D.  Project  Management  and  Staffing:  (20 
Points) 

The  extent  to  which  the  applicant  has 
experience  in  the  management  and 
delivery  of  intimate  partner  violence 
primary  prevention  programs  at  the 
community  level;  management  staff  and 
their  working  partners  are  clearly 
described,  appropriately  assigned,  and 
have  appropriate  skills,  experiences, 
and  facilities,  to  develop,  implement, 
and  evaluate  the  project;  and,  provides 
evidence  that  a  full-time  Program 
Manager  and  a  full-time  Program 
Evaluator  are  or  will  be  available  for  the 
entire  project. 

E.  Evaluation  Plan:  f^5  Points) 

The  degree  to  which  the  applicant 
includes  adequate  plans  for  a  process 
evaluation  of  the  attainment  of  proposed 
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objectives  based  on  the  theoretical 
framework  described  in  the  Program 
Design  and  Plan  of  Operation  for 
Primary  Prevention  Activities  section. 

F.  Proposed  Budget:  (Not  Scored) 

The  extent  to  which  the  budget 
request  is  clearly  explained,  adequately 
justified,  reasonable,  sufficient  for  the 
proposed  project  activities,  and 
•  consistent  with  the  intended  use  of  the 
cooperative  agreement  funds. 

G.  Human  Subjects:  (Not  Scored) 

The  extent  to  which  the  applicant 
complies  with  the  Department  of  Health 
and  Human  Services  Regulations  (45 
CFR  Part  46)  regarding  the  protection  of 
human  subjects. 

Funding  Preferences 

In  making  awards,  priority 
consideration  will  be  given  to:  (1) 
ensuring  a  racial/ethnic  balance,  and  (2) 
ensuring  rural,  urban,  and  national 
geographic  distribution  among  the 
grantees. 

Executive  Order  12372  Review 

Applications  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications  they 
should  reference  Announcement  727 
and  forward  them  to  Ron  Van  Duyne, 
Grants  Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  321, 
Mailstop  E-13,  Atlanta,  Georgia  30305, 
no  later  than  60  days  after  the 
application  deadline  date.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  State  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Repoiting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 


items  identified  below  to  the  head  of  the 
appropriate  State  and/or  local  health 
agency(s)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 
State  and/or  local  health  agency  is 
determined  by  the  applicant.  The 
following  information  must  be 
provided: 

A.  A  copy  of  the  face  page  of  the 
application  (SF424). 

B.  A  summary  of  the  project  that 
should  be  titled  "Public  Health  System 
hnpact  Statement"  (PHSIS),  not  to 
exceed  one  page,  and  include  the 
following: 

1.  A  description  of  the  target 
population(s)  to  be  served; 

2.  A  summary  of  primary  prevention 
activities  to  be  implemented  and 
evaluated; 

3.  A  description  of  the  coordination 
plans  with  the  community  working 
partners  for  developing,  implementing, 
and  evaluating  the  primary  prevention 
activities. 

If  the  State  and/or  local  health  official 
should  desire  a  copy  of  the  entire 
application,  it  may  be  obtained  from  the 
State  Single  Point  of  Contact  (SPOC)  or 
directly  from  the  applicant. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  project  is 
93.262. 

Other  Requirements 

A.  Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  this  cooperative 
agreement  program  will  be  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act. 

B.  Accounting  System 

The  services  of  a  certified  public 
accountant  licensed  by  the  State  Board 
of  Accountancy  or  equivalent  must  be 
retained  throughout  the  project  period 
as  a  part  of  the  recipient's  staff  or  as  a 
consultant  to  the  recipient's  accounting 
personnel.  These  services  may  include 
the  design,  implementation,  and 
maintenance  of  an  accounting  system 
that  will  record  receipts  and 
expenditures  of  Federal  funds  in 
accordance  with  accounting  principles. 
Federal  regulations,  and  terms  of  the 
cooperative  agreement. 

C.  Audits 

Funds  claimed  for  reimbursement 
under  this  cooperative  agreement  must 
be  audited  annually  by  an  independent 


certified  public  accountant  (separate 
and  independent  of  the  consultant 
referenced  above  or  recipient's  staff 
certified  public  accountant).  This  audit 
must  be  performed  within  60  days  after 
the  end  of  the  budget  period;  or  at  the 
close  of  an  organization's  fiscal  year. 
The  audit  must  be  performed  in 
accordance  with  generally  accepted 
auditing  standards  (established  by  the 
American  Institute  of  Certified  Public 
Accountants  (AICPA)),  governmental 
auditing  standards  (established  by  the 
General  Accounting  Office  (GAO)),  and 
Office  of  Management  and  Budget 
(OMB)  Circular  A-133. 

D.  State  and  Local  Requirements 

Recipients  must  comply  with 
prevailing  State  and  local  regulations 
and  laws  regarding  the  delivery  of  social 
and  health  services  to  the  public  and 
mandatory  reporting  of  sexual  or 
physical  abuse. 

E.  Human  Subjects 

If  the  proposed  project  involves 
human  subjects,  the  applicant  must 
comply  with  the  Department  of  Health 
and  Human  Services  Regulations  (45 
CFR  Part  46)  regarding  the  protection  of 
human  subjects.  Assurance  must  be 
provided  to  demonstrate  that  the  project 
will  be  subject  to  initial  and  continuing 
review  by  an  appropriate  institutional 
review  committee.  The  applicant  will  be 
responsible  for  providing  assurance 
with  the  appropriate  guidelines  and 
form  provided  in  the  application  kit. 

F.  Confidentiality 

All  personal  identifying  information 
obtained  in  connection  with  the 
delivery  of  services  provided  to  any 
person  in  any  program  carried  out  under 
this  cooperative  agreement  cannot  be 
disclosed  unless  required  by  a  law  of  a 
State  or  political  subdivision  or  unless 
such  a  person  provides  written, 
voluntary  informed  consent. 

1.  Nonpersonally  identifying, 
unlinked  information,  which  preserves 
the  individual's  anonymity,  derived 
from  any  such  program  may  be 
disclosed  without  consent: 

a.  In  summary,  statistical,  or  other 
similar  form,  or 

b.  For  clinical  or  research  purposes. 

2.  Personal  identifying  information: 
Recipients  of  CDC  funds  who  must 
obtain  and  retain  personally  identifying 
information  as  part  of  their  CDC- 
approved  work  plan  must: 

a.  Maintain  the  physical  security  of 
such  records  and  information  at  all 
times; 

b.  Have  procedures  in  place  and  staff 
trained  to  prevent  unauthorized 
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disclosure  of  client-identifying 
information; 

c.  Obtain  informed  client  consent  by 
explaining  the  risks  of  disclosure  and 
the  recipient's  policies  and  procedures 
for  preventing  unauthorized  disclosure; 

d.  Provide  written  assurance  to  this 
effect  including  copies  of  relevant 
policies;  and 

e.  Obtain  assurances  of  confidentiality 
by  agencies  to  which  referrals  are  made. 

Assurance  of  compliance  with  these 
and  other  processes  to  protect  the 
confidentiality  of  information  will  be 
required  of  all  recipients.  A  Department 
of  Health  and  Human  Services  (DHHS) 
certificate  of  confidentiality  may  be 
required  for  some  projects. 

G.  Women.  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC)  to 
ensure  that  individuals  of  both  sexes 
and  the  various  racial  and  ethnic  groups 
will  be  included  in  CDC-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  tho.se  defined  in  OMB  Directive  No. 
15  and  include  American  Indian. 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  a  clear 
and  compelling  rationale  exists  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity,  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register. 
Vol.  60.  No.  179.  pages  47949-47951. 
dated  Friday,  September  15,  1995. 

H.  Capability  Assessment 

Some  applicants  may  be  required  to 
participate  in  a  fiscal  Recipient 
Capability  Assessment  prior  to  the 
award  of  funds. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Number  0937-0189)  must  be 
submitted  to  Joanne  Wojcik,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NF.,  Room  321, 
Mailstop  E-13.  Atlanta,  Georgia  30305, 
on  or  before  May  20,  1997. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either; 


a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  special  emphasis  panel  review 
committee.  For  proof  of  timely  mailing, 
applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  acceptable  as  proof  of  timely 
mailing. 

2.  Late  Applications: 

Applications  that  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
considered  late.  Late  applications  will 
not  be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  reference  Announcement  727. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Joanne 
Wojcik,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road,  NE.. 
Mailstop  E-13,  Atlanta.  GA  30305, 
telephone  (404)  842-6535  or  internet 
address  <jcw6@cdc.gov>. 

Programmatic  technical  assistance 
may  be  obtained  from  Chester  L. 
Pogostin,  D.V.M..  M.P.A.,  Centers  for 
Disease  Control  and  Prevention  (CEXi:), 
National  Center  for  Injury  Prevention 
and  Control,  Division  of  Violence 
Prevention,  Mailstop  K-60,  Atlanta. 
Georgia  30333,  telephone  (770)  488- 
4279;  Internet:  clp3@cdc.gov. 

This  and  other  CDC  announcements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
homepage  is  http://www.cdc.gov. 

CDC  will  not  send  application  kits  by 
facsimile  or  express  mail. 

Please  refer  to  Announcement 
Number  727  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
report;  Stock  No.  017-001-00474-0)  or 
'Healthy  People  2000  '  (Summary 
Report;  Stock  No.  017-001-00473-1) 
referenced  in  the  "Introduction" 
through  the  Superintendent  of 


Documents,  Government  Printing 
Office,  Washington  D.C.,  20402-9325. 
telephone  (202)  512-1800. 

Dated:  March  10.  1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  97-6497  Filed  3-13-97;  8:45  am] 
BILLING  CODE  4163-18-P 

[Announcement  Number  731] 

Research  Projects  for  Health 
Promotion  for  Persons  With 
Disabilities  and  Prevention  of 
Secondary  Conditions;  Notice  of 
Availability  of  Funds  for  Fiscal  Year 
1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
competitive  grant  and  cooperative 
agreement  funds.  Part  1  of  this 
Announcement  will  support  research 
grants  to:  (a)  Measure  the  magnitude  of 
secondary  conditions  in  specified 
populations  of  persons  who  have  a 
disability;  (b)  determine  the  risk  and 
protective  factors  that  contribute  to  or 
avert  the  occurrence  of  secondary 
conditions;  (c)  conduct  and  measure  the 
effectiveness  of  health  promotion 
intei-ventions  designed  to  prevent 
secondary  conditions;  and/or  (d) 
understand  the  prevention  effectiveness 
and  cost-effectiveness  of  interventions. 
Part  2  of  this  Announcement  will 
support  one  cooperative  agreement 
project  to  prevent  the  occurrence  of 
pressure  sores  and  other  selected 
secondary  conditions  among  persons 
with  spinal  cord  injury. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  described  in 
"Healthy  People  2000,"  a  national 
activity  to  reduce  morbidity  and 
mortality  and  improve  the  quality  of 
life.  This  Announcement  is  related  to 
the  Healthy  People  2000  category  of 
Preventive  Services.  (For  ordering  a 
copy  of  "Healthy  People  2000,"  see  the 
section  Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  by  Section 
301(a)  (42  U.S.C.  241(a))  and  Section 
317  (42  U.S.C.  247b)  of  the  Public 
Health  Service  Act,  as  amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
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all  tobacco  products.  Public  Law  103- 
227.  the  Pro-Children  Act  of  1994 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development" 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  appli':an^  for  this  program 
are  public  and  private  non-profit 
entities,  including  universities; 
university-affiliated  systems  including 
not-for-profit  medical  centers;  research 
instituUons  and  rehabilitation  hospitals; 
State  health  departments  and  other 
related  State  government  agencies; 
disability  service  groups  such  as 
advocacy  and  voluntary  organizations 
and  independent  living  centers;  and 
federally  recognized  Indian  Tribal 
Governments. 

Note:  An  organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code  of 
1986  which  engages  in  lobbying  activities 
shall  not  be  eligible  to  receive  Federal  funds 
constituting  an  award,  grant,  contract,  loan, 
or  any  other  form. 

Availability  of  Funds 

This  Announcement  has  two  separate 
components  as  noted  in  the 
INTRODUCTION  section.  Under  Part  1, 
it  is  anticipated  that  approximately 
$1,800,000  will  be  available  in  FY  1997 
to  support  6  to  8  research  grant  projects, 
with  an  expected  range  of  awards  from 
$220,000  to  $280,000  each.  Under  Part 
2,  it  is  estimated  that  approximately 
$250,000  will  be  available  in  FY  1997  to 
support  one  cooperative  agreement  to 
prevent  the  occurrence  of  pressure  sores 
and  other  selected  secondary  conditions 
among  persons  with  spinal  cord  injury. 
Awards  are  expected  to  be  made  on  or 
before  August  1,  1997,  for  a  twelve- 
month budget  period  within  a  project 
period  of  up  to  three  years.  Funding 
estimates  are  subject  to  change, 
including  funds  to  be  awarded  in 
continuation  years  based  on 
documented  progress  toward  objectives, 
the  quality  of  continuation  year  work 
plans,  evidence  of  cost-sharing,  and  the 
availability  of  funds. 

This  program  has  no  statutory 
matching  requirement.  However, 
applicants  should  document  their 
fmancial  support  for  a  portion  of  project 
costs,  such  as  salaries  for  key  staff  and 
tangible  contributions  by  collaborating 
agencies.  Applicants  should  also 
demonstrate  their  capacity  to  increase 
cost-sharing  over  time,  and  identify 
other  funding  sources  to  assist  in  project 
activities. 


Use  of  Funds 

Grant  funds  may  be  used  to  support 
personnel  services,  supplies, 
equipment,  travel,  subcontracts,  and 
other  services  directly  related  to  project 
activities  consistent  with  the  approved 
scope  of  work.  Project  funds  may  not  be 
used  to  supplant  other  available 
applicant  or  collaborating  agency  funds, 
for  construction,  for  lease  or  purchase  of 
facilities  or  space,  or  for  patient  care. 
Project  funds  may  not  be  used  for 
individualized  preventive  measures 
(direct  patient  support)  such  as  for 
wheelchairs,  medical  appliances,  or 
assistive  technology  unless  specifically 
approved  by  the  funding  agency. 

Purpose 

The  purpose  of  grant  awards  under 
Part  1  is  to  develop  better  understanding 
of  the  secondary  conditions  that  occur 
among  prescribed  groups  of  persons 
with  disabilities.  These  awards  will 
allow  grantees  to  measure  the  risk 
factors  and  protective  factors  for 
preventing  secondary  conditions,  and  to 
assess  the  cost-  and  prevention- 
effectiveness  of  interventions  targeted  to 
the  needs  of  persons  with  disabilities. 

The  purpose  of  the  Part  2  cooperative 
agreement  award  is  to  design,  conduct, 
and  report  the  findings  of  a  model 
project  to  prevent  pressure  sores  and 
other  selected  secondary  conditions 
among  persons  with  spinal  cord  injury. 
This  project  should  explore  the 
feasibility  of  a  home-based  intervention; 
e.g..  a  public  health  nurse  visitation 
program  addressing  medical,  social,  and 
environmental  factors  associated  with 
the  development  of  pressure  sores  and 
other  selected  secondary  conditions. 

Projects  receiving  funds  for  either  Part 
1  or  Part  2  are  expected  to  design, 
document,  and  publish- the  results  of 
their  research  in  a  manner  that  promotes 
generalizability  so  that  academic 
institutions.  State  and  local  agencies, 
disabilities  service  programs,  and  other 
organizations  concerned  with  public 
health  and  health  promotion  programs 
for  persons  with  disabilities  and 
rehabilitation  can  benefit.  Project 
activities  must  provide  evidence  that  all 
project  programs  will  involve  and  be 
accessible  to  persons  with  disabilities. 

Background — General 

The  CDC  Office  on  Disability  and 
Health  (proposed,  current  name- 
Disabilities  Prevention  Program)  has 
provided  grant  funds  to  universities, 
rehabilitation  hospitals,  and  State 
agencies  since  1988  to  increase 
understanding  of  the  disabling  process 
and  conduct  research  to  prevent 
secondary  conditions.  Those  research 


grants  have  focused  on  the  frequency, 
severity,  cost,  and  significance  of  a 
specific,  or  a  range  of  secondary 
conditions  associated  with  a  prescribed 
primary  disability  (e.g..  spinal  cord 
injury,  traumatic  brain  injury,  fetal 
alcohol  syndrome,  cerebral  palsy,  and 
the  late  effects  of  polio). 

Background  for  Part  1 

Part  1  of  the  research  emanating  fi^jm 
this  Announcement  is  designed  to 
examine,  understand,  and  document  the 
participation  of  persons  with  disabilities 
within  their  social  environment  as 
related  to  a  particular  disability  domain. 
Disability  domains  are  categories  of 
activities  that  individuals  perform  in 
everyday  life.  Applicants  should 
propose  grant  activities  in  at  least  one 
of  the  following  disability  domains:  (1) 
Mobility  (locomotion);  (2)  personal  care/ 
home  management;  (3)  communication; 
and  (4)  learning.  Descriptions  and 
examples  within  these  disability 
domains  are  as  follows: 

1.  Mo6i7j/y  (locomotion)  refers  to  an 
individual's  ability  to  perform 
distinctive  activities  associated  with 
moving;  both  himself  and  objects,  frtim 
place  to  place.  Examples  of  underlying 
conditions  or  diagnoses  include  spinal 
cord  injury,  cerebral  paby.  arthritis, 
lower  limb  loss,  blindness,  or  stroke. 
Secondary  conditions  may  include 
urinary  tract  infections,  cardiovascular 
deficit  due  to  sedentary  lifestyle, 
pressure  sores,  results  frx)m  falls,  bowel 
obstruction,  dependence  on  assistive 
devices  and  its  economic  impact,  lack  of 
access  to  medical  care,  and  social 
isolation. 

2.  Personal  Care/Home  Management 
refers  to  an  individual's  ability  to 
perform  basic  self-care  activities  such  as 
feeding,  bladder  and  bowel  care, 
personal  hygiene,  dressing,  financial 
management,  and  homemaking. 
Examples  of  underlying  conditions  or 
diagnoses  include  asthma,  arthritis, 
stroke,  osteoporosis,  paraplegia,  or 
multiple  sclerosis.  Secondary 
conditions  may  include  lack  of  physical 
fitness,  incontinence,  weight  gain,  poor 
nutrition,  and  emotional  dependence. 

3.  Communication  refers  to  an 
individual's  ability  to  generate  and 
express  messages,  and  to  receive  and 
understand  messages.  Examples  of 
underlying  conditions  or  diagnoses 
include  cerebral  palsy,  deafriess. 
aphasia  from  varied  pathology,  or 
congenital  speech  impediments. 
Secondary  conditions  may  include 
family  dysfunction,  isolation,  and 
constraints  and  barriers  in  employment 
opportunity. 

4.  Learning  refers  to  an  individual's 
ability  to  profit  from  daily  experiences. 
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and  includes  aspects  of  receiving, 
processing,  remembering,  and  using 
information.  Examples  of  underlying 
conditions  or  diagnoses  include  mental 
retardation,  spina  bifida,  fetal  alcohol 
syndrome,  or  traumatic  brain  injury. 
Secondary  conditions  may  include 
depression,  behavioral  problems, 
increased  family  stress,  and  poor 
academic  and  vocational  performance. 

Note  that  the  examples  listed  above 
are  illustrative,  and  not  intended  to  be 
exhaustive;  several  secondary 
conditions  may  apply  to  more  than  one 
disability  domain.  Because  of  limited 
funds  and  other  resources  available,  this 
Announcement  does  not  include 
disabilities  created  by  psychiatric 
diagnoses,  although  mental  health 
issues  may  be  appropriately  included  as 
secondary  conditions. 

The  model  of  health  promotion  used 
for  Part  1  of  this  Announcement 
assumes  a  goal  of  promoting  health  and 
preventing  secondary  conditions  among 
persons  with  disabilities.  The  basic 
conceptual  model  is  represented  by  the 
International  Classification  of 
Impairments,  Disabilities,  and 
Handicaps  (ICIDH)  Revisions  proposed 
to  the  ICIDH  framework  include 
definitions  and  concepts  consistent  with 
a  broader  perspective  of  the  disabling 
process.  Of  particular  importance  is  the 
utility  of  this  paradigm  for  data 
collection,  given  its  classification  of 
disabilities  and  related  variables. 
Definitions  referenced  in  this  framework 
are  presented  below: 

1.  Participation  refers  to  the  product 
of  the  interactions  between  the 
individual  and  the  environment,  and  is 
delineated  by  the  outcomes  of  that 
interaction.  The  intent  of  this  dimension 
is  to  document  the  nature  and  extent  of 
a  person's  mvolvement  in  life  activities. 
This  dimension  is  broadly  analogous  to 
the  term  "Handicap"  in  the  ICIDH 
(World  Health  Organization,  1980) 
model  and  the  term  "Disability"  in  the 
Institute  of  Medicine  (lOM,  1991) 
model. 

2.  Environment  refers  to  the  physical, 
social,  and  cultural  contexts  in  which 
the  individual  acts.  Elements  of  the 
environment  create  the  backdrop  for  the 
individual's  participation,  as  facilitators 
or  hindrances. 

3.  Impairment  refers  to  loss  or 
abnormality  in  a  body  structure,  organ, 
or  system  as  a  consequence  of  disease, 
injury,  or  congenital  disorder.  In  the 
context  of  health  experience,  an 
impairment  is  any  loss  or  abnormality  of 
psychological,  physiological,  or 
anatomical  structure  or  function. 

4.  Disability  refers  to  any  restriction  or 
lack  of  ability  to  carry  out  simple  or 
complex  activities  of  everyday  life.  It  is 
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the  manifestation  of  an  underlying 
impairment,  but  may  vary  by  age  or 
developmental  stage. 

5.  Health  Promotion  is  the  effort  to 
educate  persons  with  a  disability  about 
the  relationship  between  protective  and 
risk  factors  and  secondary  conditions, 
and  to  increase  behaviors  consistent 
with  a  healthy  lifestyle.  Health 
promotion  concerns  those  behaviors 
that  affect  health  status  and  are  under 
the  direct  control  of  persons  who  have 
a  disability. 

6.  Secondary  Conditions  aie  those 
physical,  medical,  cognitive,  emotional, 
or  psychosocial  conditions,  (to  which 
persons  with  a  disability  are  more 
vulnerable  by  virtue  of  an  underlying 
condition),  including  adverse  outcomes 
in  health,  wellness,  participation,  and 
quality  of  life. 

7.  Protective  Factors  are  biological, 
environmental  (social  and  physical), 
and  lifestyle  or  behavioral 
characteristics  that  reduce  or  mitigate 
the  risk  for  adverse  health  outcomes, 
enhance  coping  skills,  induce  a  positive 
mediating  influence  against  the  effects 
of  secondary  conditions,  and/or 
promote  health. 

8.  Risk  Factors  are  biological, 
environmental  (social  and  physical), 
and  lifestyle  or  behavioral 
characteristics  that  increase  the  risk  for 
adverse  health  outcomes.  Identifying 
such  factors  can  contribute  to 
determining  a  course  of  action  during 
the  disabling  process,  including  the 
development  of  preventive 
interventions. 

9.  Quality  of  Life  is  associated  with 
the  concept  of  well-being,  encompassing 
both  physical  and  psychosocial 
determinants.  Components  of  quality  of 
life  include  performance  of  social  roles, 
physical  status,  emotional  status,  social 
interactions,  economic  status,  and  self- 
perceived  or  subjective  health  status. 

Background  for  Part  2 

Pressure  sores  are  the  most  common 
and  costly  complication  among  persons 
with  spinal  cord  injury.  There  are  an 
estimated  200,000  persons  with  spinal 
cord  injury  in  the  United  States.  Almost 
all  persons  with  spinal  cord  injury  will 
experience  at  least  one  pressure  sore  in 
their  lifetime.  Although  estimates  vary, 
the  prevalence  of  pressure  sores  may  be 
more  than  20  percent  among  persons 
with  spinal  cord  injury.  One  .study 
showed  that  the  average  institutional 
costs  (for  acute  care  and  rehabilitation 
hospitalizations)  for  pressure  sores  were 
$92,723  The  overall  cost  of  hospital 
stays  and  economic  loss  due  to  pressure 
sores  may  be  over  $6  billion  each  year 
(regardless  of  underlying  condition). 


Pressure  sores  are  lesions  caused  by 
unrelieved  pressure,  trauma,  friction, 
and/or  moisture  which  damages  the 
skin  and  then  the  underlying  tissues. 
Much  is  known  about  the  factors 
associated  with  pressure  sore 
development  and  treating  pressure  sores 
once  they  occur.  Pressure  sores  are  also 
considered  the  secondary  condition 
most  .imenable  to  prevention  among 
persons  with  spinal  cord  injury.  As  part 
of  rehabilitation,  persons  with  spinal 
cord  injury  are  taught  how  to  care  for 
their  sldn  and  how  to  prevent  pressure 
sores  once  they  leave  the  hospital 
environment  and  return  home.  Despite 
this  training',  persons  with  spinal  cord 
injury  continue  to  experience  pressure 
sores. 

Despite  what  is  known  about  the 
factors  associated  with  the  development 
of  pressure  sores,  little  is  known  about 
why  persons  with  spinal  cord  injury  do 
not  optimize  skin  care  and  other 
behaviors  to  prevent  pressure  sores  from 
occurring.  One  study,  conducted  by  the 
Arkansas  State  Spinal  Cord 
Commission,  found  initial  success  with 
an  in-home  education  program  in  which 
the  incidence  of  pressure  sores 
decreased  by  19  percent.  In  long-term 
follow-up,  however,  the  incidence  of 
pressure  sores  actually  increased  among 
program  participants. 

Because  few  such  programs  have  been 
developed  and  implemenled,  little  is 
known  about  community-based 
prevention  programs  for  the  prevention 
of  pressure  sores.  The  emphasis  here  is 
prevention  and  early  intervention  rather 
than  treatment.  Recognizing  that 
individual  situations  vary,  assessment 
of  risk  for  developing  pressure  sores  and 
education  for  prevention  should  be 
done  in  the  context  of  individual  needs, 
strengths,  and  environment.  Applicants 
should  use  available  information  on 
pressure  sore  prevention  in  the  post- 
rehabilitation,  community  setting  to 
develop  a  model  program  and  plan,  and 
implement  and  evaluate  the  feasibility 
of  doing  a  home-visitation  program. 

Prograin  Requirements  for  Part  1 

Applicants  must  design,  develop,  and 
evaluate  health  promotion  programs  or 
conduct  an  epidemiologic  study  that 
will  contribute  to  a  national  information 
base  for  the  prevention  of  secondary 
conditions.  CDC  has  indicated  the 
following  four  areas  for  emphasis  under 
Fart  1  of  this  Announcement  and 
applicants  must  develop  their  proposals 
to  respond  to  one  of  these  four  areas. 

1.  Development  of  reliable  and  valid 
measurements  to  assess  Participation 
among  persons  with  disabilities,  and 
characteristics  of  the  Environment 
which  influence  that  participation. 
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Applicants  may  choose  to  work  across 
disability  domains.  These  are  evolving 
dimensions  to  the  ICIDH  framework  to 
replace  the  "Handicap"  dimension. 
There  is  a  pressing  need  to  clarify  and 
understand  these  dimensions  and 
characteristics.  There  is  a  benefit  in 
having  the  capacity  to  assess 
empirically  the  influence  of 
environment  on  participation  in  life 
activities  for  persons  with  disabilities. 
The  need  to  assess  these  dimensions  to 
improve  the  health  status,  expand 
research  emphasis,  and  develop  policy 
regarding  persons  with  disabilities  is 
both  timely  and  critical. 

2.  Work  toward  measuring  the  cost- 
effectiveness  of  one  or  more 
intervention  strategy(ies)  designed  to 
minimize  the  effects  of  or  prevent 
selected  secondary  condition(s).  In 
order  to  guide  the  conduct  of  cost-utility 
and  cost-effectiveness  analysis  in 
federally  funded  programs,  the  PHS 
recently  developed  consensus-based 
Cost-Effectiveness  Recommendations 
which  have  direct  applicability  to 
research  on  the  prevalence  and 
consequences  of  secondary  conditions. 
Applying  cost-utility  and/or  cost- 
effectiveness  analytic  techniques 
improves  the  BSsis  for  the  allocation  of    - 
health  care  resources  across  a  broad 
range  of  secondary  conditions  among 
many  preventive,  therapeutic, 
rehabilitative,  and  public  health 
interventions.  The  PHS  Cost- 
Effectiveness  Recommendations 
emphasize  standardization  of  methods, 
adoption  of  the  societal  perspective  in 
conducting  analyses,  and  use  of  the 
summary  measure  known  as  the 
"quality-adjusted  life  year"  (QALY)  as  a 
comparable  metric  for  recording  the 
effects  of  different  interventions.  Thus, 
there  is  both  an  opportunity  and  a  need 
to  establish  basic  prevention  strategies 
that  focus  on  common  secondary 
conditions,  and  to  apply  methods  that 
evaluate  their  comparative  cost- 
effectiveness,  so  that  successful 
strategies  and  approaches  can  be 
generalized  and  replicated  in  other 
settings.  Reference  citations  for  these 
published  recommendations  are 
presented  in  the  Bibliography,  which  is 
an  attachment  to  this  Announcement. 

3.  Identification  and  measurement  of 
protective  factors  and  risk  factors  within 
a  disability  domain,  and  measurement 
of  the  effectiveness  of  preventive 
interventions  that  focus  on  an  identified 
age  group  that  includes:  (a)  Children;  (b) 
youth;  and/or  (c)  older  adults.  Given  the 
paucity  of  research  on  secondary 
conditions  generally,  there  is  even  less 
data  available  on  specific  age  groups 
within  the  population  which  may  be 


even  more  susceptible  to  developing 
secondary  conditions. 

4.  Identification  and  measurement  of 
protective  factors  and  risk  factors  within 
a  disability  domain,  and  measurement 
of  the  effectiveness  of  preventive 
interventions  among  specified 
populations  that  include  women  and/or 
ethnic  minority  groups,  or  a 
combination  of  the  two.  Among  persons 
with  disabilities,  susceptibility  to 
secondary  conditions  may  be  higher  in 
particular  populations.  Emphasis 
should  be  given  to  populations 
considered  to  be  at  greatest  risk. 

Program  Requirements  for  Part  2 

Applicants  must  develop  proposals  to 
address  pressure  sores  and  other 
selected  secondary  conditions  among 
persons  with  spinal  cord  injury.  The 
model  program  proposed  should  be 
home-based  and  able  to  collect 
information  on  and  address  medical, 
social,  and  environmental  factors 
associated  with  the  development  and 
progression  of  pressure  sores  and  other 
selected  secondary  conditions. 

Applicants  should  address  the 
development,  implementation,  and 
appropriate  evaluation  of  a  home-based 
model  project  to  prevent  pressure  sores 
and  other  selected  secondary  conditions 
among  persons  with  spinal  cord  injury. 
The  emphasis  of  the  project  should  be 
to  assess  the  feasibility  of  the  program, 
including  access  to  persons  with  spinal 
cord  injury,  recruiting  and  retaining 
study  participants,  logistical 
management  and  support  of  a  home- 
based  visitation  program,  and 
educational  materials  for  the  prevention 
of  pressure  sores  and  other  selected 
secondary  conditions.  Applicants 
should  consider  addressing  persons 
with  spinal  cord  injury  at  greatest  risk 
of  secondary  conditions,  including 
persons  of  low  socioeconomic  status  or 
persons  considered  medically 
underserved.  A  close  working 
relationship  between  the  recipient  and 
CIX^  is  expected. 

Applicants  for  Part  2  should  develop 
a  prevention  program  based  on  a  public 
health  nurse,  home-visit  model.  The 
project  should  include  the  following 
elements: 

1.  Collect,  compile,  and  analyze 
information  relevant  to  the  prevention 
of  pressure  sores  and  other  selected 
secondary  conditions  among  persons 
with  spinal  cord  injury; 

2.  Develop  a  program  consisting  of  the 
following  phases: 

a.  A  twelve  month  plaiuiing/ 
recruitment  phase  where  the  recipient 
explores  existing  materials  relevant  to 
the  program,  identifies  and  selects  other 
secondary  conditions  to  be  addressed. 


identifies  educational  materials  to  be 
used  for  the  prevention  of  pressure  sores 
and  the  other  identified  secondary 
conditions,  hires  and  trains  home 
visitation  staff,  and  identifies  and 
recruits  study  participants. 

b.  An  implementation  phase  where 
the  home  visitation  project  is 
implemented  (data  collection, 
education)  in  the  target  population. 

c.  A  monitoring  phase  wnere  the 
intervention  project  continues  with  the 
monitoring  of  the  intervention,  the 
occurrence  of  pressure  sores,  the 
occurrence  of  other  secondary 
conditions,  and  associated  risk  factors. 

d.  A  follow-up  phase  for  continued 
monitoring  and  evaluation. 

3.  Develop  and  implement  the 
methods  (both  scientific  and 
operational)  for  collecting  data  to  assess 
the  impact  of  the  intervention. 

4.  Determine  how  data  will  be 
maintained  including  format  and 
databases,  and  confidentiality 
protections. 

5.  Obtain  the  necessary  clearances 
and  agreements  to  proceed  with  all 
aspects  of  the  proposed  project, 
including  appropriate  huiflan  subjects 
clearances  and  agreements  with  other 
organizations  and  individuals  needed  to 
complete  the  project.  This  sp^ifically 
includes  working  with  CDC  to  obtain 
human  subjects  clearances  and  approval 
for  data  collection  activities. 

6.  Identify  or  develop,  and  pilot  test 
data  collection  instruments. 

7.  Establish  baseline  jates  for  pressure 
sores  or  other  secondary  conditions 
within  the  target  group.  Identify 
potential  data  sources  to  provide 
baseline  information  or  data  for 
comparison. 

8.  Monitor  progress  toward 
achievement  of  project  goals  through  the 
use  of  realistic,  measurable,  time- 
oriented  objectives  for  all  phases  of  the 
project. 

9.  Develop  collaborative  relationships 
with  voluntary,  community-based 
public  and  private  organizations 
addressing  issues  important  to  persons 
with  spinal  cord  injury.  These  could 
include  centers  for  independent  living, 
and  local  chapters  of  the  Paralyzed 
Veterans  of  America  and  the  National 
Spinal  Cord  Injury  Association. 

Cooperative  Agreement  Activities  (Part 
2  Only) 

In  conducting  activities  to  achieve  the 
purposes  of  Part  2  of  this 
Announcement,  the  recipient  shall  be 
responsible  for  activities  listed  under  A. 
(Recipient  Activities),  and  CDC  shall  be 
responsible  for  activities  listed  under  B. 
(CDC  Activities): 

A.  Recipient  Activities: 
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1.  Collect,  compile,  and  analyze 
information  relevant  to  the  prevention 
of  pressure  sores  and  other  selected 
secondary  conditions  among  persons 
with  spinal  cord  injury. 

2.  Develop  a  home-visit  prevention 
model  program  consistent  with  the 
public  health  nurse  approach  and 
framework. 

3.  Implement  the  home  visitation 
project  (data  collection,  education)  in 
the  target  population. 

4.  Monitor  the  intervention,  the 
occurrence  of  pressure  sores,  the 
occurrence  of  other  secondary 
conditions,  and  associated  risk  factors. 

5.  Provide  for  ongoing  project 
evaluation. 

6.  Provide  for  final  dissemination  of 
the  products  of  the  research  including 
conclusions  and  recommendations 
suitable  for  broad  replication  in  other 
prevention  settings. 

B.  CDC  Activities: 

1.  Provide  technical  consultation  on: 
existing  materials  relevant  to  the 
program  (educational  materials  to  be 
used  for  the  prevention  of  pressure  sores 
and  the  other  identified  secondary 
conditions),  the  selection  of  other 
secondary  conditions  to  be  targeted,  and 
the  identification  and  recruitment  of 
study  participants. 

2.  Participate  in  program  planning 
and  development. 

3.  Participate  in  the  development  of 
the  evaluation  aspects  of  the  project. 

4.  Provide  consultation  in  the 
development  of  data  collection 
instruments,  methods,  and  procedures. 

Application  Contents — Part  1 

1.  Describe  the  applicant 
organization's  current  activities  that 
relate  to  the  prevention  of  secondary 
conditions.  Define  the  populations 
included  and  the  scope  of  any  current 
research,  specific  health  promotion  or 
training  interventions,  and  the  outcomes 
and  use  made  of  such  interventions  and 
services. 

2.  Provide  the  rationale  and  basis  for 
both  the  selection  of  a  disability 
domain(s)  and  the  selected  area  for 
emphasis  for  the  proposed  research 
agenda. 

3.  Discuss  how  the  applicant 
organization  is  in  an  advantageous 
position  to  conduct  the  proposed 
project,  and  describe  the  special 
competencies  residing  in  the  applicant 
organization  for  conducting  the  project. 

4.  Describe  the  applicant's  exf)erience 
and  prior  performance  in  similar 
programs  that  would  be  beneficial  in 
carrying  out  the  proposed  project  and 
outline  the  function  and  identity  of  all 
collaborating  organizations  in  the 
proposed  project. 


5.  Describe  the  existing  or  proposed 
linkages  and  formal  collaborations  to 
meet  all  operational  and  epidemiologic 
requirements  for  achieving  the  goals  and 
objectives  of  the  research  agenda, 
including  timely  access  to  needed  data 
and  study  populations  and  clients 
related  to  the  selected  area  for  emphasis. 

6.  Present  letters  and  agreements  that 
demonstrate  commitment  and  support 
and  provide  tangible  evidence  of 
appropriate  collaboration. 

7.  Describe  the  data  to  be  collected, 
accessed,  or  developed  to  conduct  the 
proposed  project,  and  the  methods  for 
collecting  data  from  specified  sources. 
Discuss  Ae  strengths  and  weaknesses  of 
each  data  source  relative  to  the 
proposed  project.  Explain  how  the 
standardization  and  uniformity  of  data 
will  be  addressed  to  make  the 
information  useful  to  other 
organizations. 

8.  Present  the  design  of  the  study 
proposal  or  intervention  that  includes: 
(a)  Providing  case  definitions;  (b) 
outlining  methods  of  enrolling  and 
managing  cases,  clients,  or  cohorts;  (c) 
describing  plans  to  ascertain  cases  and 
estimate  sample  size  or  study  power;  (d) 
describing  study  methods  and  an 
analytical  plan;  (e)  describing  how  the 
confidentiality  of  cases  identified 
through  the  project  will  be  protected; 
and  (f)  how  the  research  will  be 
evaluated. 

9.  Present  the  plan  for  dissemination 
of  findings  and  recommendations. 
Indicate  the  prospects  for  replicating  the 
research  in  the  development  of 
interventions  that  will  benefit  other 
populations,  including  applications  for 
national  use. 

10.  Describe  the  placement  of  the 
project  within  the  applicant 
organization  and  outline  how  it  will 
function  to  meet  the  objectives  of  the 
grant.  Provide  an  organizational  chart 
illustrating  the  placement  of  the  project 
and  how  it  will  interact  with  partner 
entities. 

11.  Present  the  management  plan, 
incorporating  methods  and  time  frames 
for  conducting  the  project  including 
staff  selection  and  appointment,  intra/ 
inter-agency  agreements,  data  access 
negotiations,  management  oversight, 
and  development  of  training  or  health 
promotion  material.  Provide  curriculum 
vitae  for  identified  key  i>ersonnel. 

12.  Present  overall  goals  and 
objectives  for  the  entire  three  year 
project  period,  including  detailed  and 
specific  goals  and  quarterly  objectives 
with  timelines,  in  a  work  plan  that 
covers  the  first  two  budget  years. 

13.  Present  the  methods,  approach, 
and  designation  of  responsibilities  for 
evaluation  of  the  management  elements 


of  the  project  over  the  duration  of  the 
grant. 

14.  Present  what  will  occur  to  assure 
that  all  project  activities  and  facilities 
will  permit  full  access  to  minorities, 
both  sexes,  and  persons  with 
disabilities,  and  to  provide 
opportunities  for  persons  with 
disabilities  to  participate  in  research 
operations. 

15.  Prepare  specific  budget  and  cost 
projections  with  full  narrative 
justification,  for  all  listed  budget  class 
categories,  identifying  both  Federal  and 
non-Federal  sources.  Indicate  the 
amount  and  categories  of  applicant  cost- 
sharing  in  the  total  budget.  Provide 
projections  and  commitments  (citing 
sources  of  funding)  for  cost-sharing  in 
both  the  second  and  third  years  of  the 
project  period. 

16.  Human  Subjects:  This  section 
must  describe  the  degree  to  which 
human  subjects  may  be  at  risk  and  the 
assurance  that  the  project  will  be  subject 
to  initial  and  continuing  review  by  the 
appropriate  institutional  review 
committees. 

Evaluation  Criteria— Part  1  (Total  100 
Points) 

Under  Part  1.  applications  for 
Secondary  Conditions  Research  will  be 
reviewed  and  evaluated  for  technical 
merit  based  on  the  following  faqtors: 

1.  Evidence  of  Understanding:  (15 
Points) 

Evaluation  will  be  based  on: 

a.  The  applicant's  description  of  the 
public  health  significance  of  secondary 
conditions  and  adherence  to  the 
purposes  of  this  Announcement,  with 
an  emphasis  on  the  applicant's  capacity 
to  reach  the  populations  proposed. 

b.  The  organizational  rationale  for 
determining  the  disability  domain(s)  for 
project  operations,  and  for  addressing 
one  cf  the  areas  for  emphasis  outlined 
in  the  Program  Requirements  section  for 
Part  1. 

2.  Research  Resources  and 
Organizational  Capacity:  (20  Points) 

Evaluation  will  be  based  on: 

a.  The  capability  of  the  applicant  to 
conduct  the  project,  taking  into  account 
its  institutional  experience  and  current 
activities  in  the  field  proposed  for  this 
research. 

b.  The  ability  of  the  applicant  to 
ensure  timely  access  to  necessary 
population-based  data  related  to  the 
selected  area  for  emphasis. 

c.  The  capacity  of  the  applicant  to 
identify  and  work  with  selected  targeted 
activities  and  expeditiously  gather 
required  information  about  the  clients 
or  populations  under  investigation. 
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d.  The  applicant's  capacity  to  provide 
evidence  of  effective  collaborations  and 
research  linkages  enabling  the  applicant 
to  meet  all  protocol  development  and 
operational  research  requirements  for 
the  project. 

3.  Research  Approach:  (35  Points) 

Evaluation  will  be  based  on: 

a.  The  extent  to  which  the  proposed 
methods,  sources  of  data,  process  for 
identifying  individuals  and  cohorts  with 
disabilities,  and/or  conducting  health 
promotion  programs  will  be  employed 
and  function  to  address  the  selected 
area  for  emphasis  in  this 
Announcement. 

b.  The  overall  strength  of  the  research 
design  including:  (1)  The  rationale  and 
appropriateness  of  the  study  protocol 
and  methods;  (2)  the  quality  and  scope 
of  the  data  collection  and  data  analysis 
plan;  (3)  the  power  of  the  scientific 
dimensions  in  the  design,  including 
sample  size,  measurements,  etc;  (4)  the 
scope  of  the  plan  to  assure 
confidentiality  as  applicable  to  the 
protocol;  and  (5)  the  process  by  which 
the  research  will  be  evaluated, 
including  expected  outcomes.  For 
applicants  selecting  the  second  area  for 
emphasis  pertaining  to  cost- 
effectiveness,  evaluation  of  the 
proposed  methods  will  also  be  based  on 
adherence  to  generally  accepted 
techniques  for  conducting  and  reporting 
on  cost-utility  or  cost-effectiveness 
analyses. 

c.  The  overall  information 
dissemination  plan  for  presenting  and 
publishing  the  findings  and 
recommendations  of  the  research,  and 
the  potential  for  generalizability  and 
replicability  of  the  study. 

4.  Management  Plan  and  Project  Goals 
and  Objectives:  (30  Points) 

Evaluation  will  be  based  on: 

a.  The  description  of  the  management 
plan  and  approach,  including  the 
project's  location  within  the  applicant 
organization,  and  the  described  process 
by  which  the  applicant  will  meet  the 
goals  and  objectives  of  the  proposed 
research  agenda. ' 

b.  The  presentation  of  the  specified 
tasks  and  responsibilities  for  all 
positions  proposed  for  financial 
assistance,  and  for  other  personnel 
contributing  to  the  requirements  of  the 
project. 

c.  The  applicability  of  the  proposed 
goals  and  specific  objectives  related  to 
the  conduct  of  the  project,  including 
proposed  timelines. 

d.  The  process  for  overall  evaluation 
of  the  management  of  the  project, 
including  the  assignment  of 


responsibility  for  ongoing  review  of 
specified  components. 

e.  The  extent  to  which  the  application 
furnishes  evidence  that  project  activities 
will  be  fully  accessible  to  minorities, 
both  sexes,  and  persons  with 
disabilities,  and  will  include 
opportunities  for  persons  with 
disabilities  to  participate  in  project 
activities. 

5.  Project  Budget:  (Not  Scored) 

This  criteria  includes  the  adequacy  of 
the  project  application  budget  in 
relation  to  program  operations, 
collaborations,  and  services;  the  extent 
of  cost-sharing;  and  the  extent  to  which 
the  budget  is  reasonable,  clearly 
justified,  accurate,  and  consistent  with 
the  purpose  of  this  Announcement. 

6.  Human  Subjects:  (Not  Scored) 

The  extent  to  which  the  applicant 
complies  with  the  Department  of  Health 
and  Human  Services  Regulations  (45 
CFR  Part  46)  regarding  the  protection  of 
himian  subjects. 

Application  Contents — ^Part  2 

1.  Describe  the  impact  of  pressure 
sores  and  other  proposed  secondary 
conditions. 

2.  Describe  the  applicant 
organization's  current  activities  related 
to  the  prevention  of  pressure  sores  and 
other  secondary  conditions  among 
persons  with  spinal  cord  injuries. 
Define  the  populations  included. 

3.  Describe  the  target  population,  the 
rationale  for  selection  of  that 
population,  and  whether  and  why  the 
population  is  considered  undeserved. 

4.  Discuss  how  the  applicant 
organization  is  in  an  advantageous 
position  to  conduct  the  proposed 
project,  and  describe  the  special 
competencies  residing  in  the  applicant 
organization  for  conducting  the  project. 

5.  Describe  the  applicant's  prior 
experience  and  performance  in  similar 
programs  that  would  be  beneficial  in 
carrying  out  the  proposed  project  and 
outline  the  function  and  identity  of  all 
collaborating  organizations  in  the 
proposed  project. 

6.  E)escribe  the  existing  and  proposed 
linkages  and  formal  collaborations  to 
meet  all  operational  and  epidemiologic 
requirements  for  achieving  the  goals  and 
objectives  of  the  project.  Letters  and 
agreements  that  demonstrate 
commitment  and  support  and  provide 
tangible  evidence  of  collaboration  for 
specific  aspects  of  the  proposed 
research  must  be  included. 

7.  Present  the  design  of  the  study 
proposal  or  intervention  that  includes: 
(a)  Providing  case  definitions;  (b) 
outlining  methods  of  enrolling  and 


managing  cases,  clients,  or  cohorts;  (c) 
describing  plans  to  ascertain  cases;  (d) 
describing  study  methods  and  an 
analytical  plan;  (e)  describing  how  the 
confidentiality  of  cases  identified 
through  the  project  will  be  protected; 
and  (f)  how  the  research  will  be 
evaluated. 

8.  Describe  the  data  to  be  collected, 
accessed,  or  developed  to  conduct  the 
proposed  project,  and  the  methods  for 
collecting  data  from  specified  sources. 
Discuss  the  strengths  and  weaknesses  of 
each  data  source  to  the  proposed 
project. 

9.  Present  the  plan  for  dissemination 
of  findings  and  recommendations. 
Indicate  the  prospects  for  replicating  the 
research  in  the  development  of 
interventions  that  will  benefit  other 
populations,  including  applications  for 
national  use. 

10.  Describe  the  placement  of  the 
project  within  the  applicant 
organization  and  outline  how  it  will 
function  to  meet  the  objectives  of  the 
cooperative  agreement.  Provide  an 
organizational  chart  illustrating  the 
placement  of  the  project  and  how  it  will 
interact  with  partner  entities. 

11.  Describe  the  management  plan, 
incorporating  methods  and  time  frames 
for  conducting  the  project  in  operational 
areas  including  staff  selection  and 
appointment,  protocol  development, 
intra/inter-agency  agreements,  data 
access  negotiations,  study  population 
monitoring  and  tracking  systems,  data 
analysis,  and  development  of  training  or 
health  promotion  material.  Provide 
curricidum  vitae  for  identified  key 
persoimel. 

12.  Present  overall  goals  and 
objectives  for  the  entire  three  year 
project  period,  including  detailed  and 
specific  goals  and  quarterly  objectives 
with  timelines,  in  a  work  plan  that 
covers  the  first  two  budget  years. 

13.  Present  the  plan,  metnods, 
approach,  and  designation  of 
responsibilities  for  evaluation  of  the 
management  elements  of  the  project 
over  the  duration  of  the  project. 

14.  Present  what  will  occur  to  assure 
that  all  project  activities  and  facilities 
will  permit  full  access  to  persons  with 
disabilities,  and  to  provide 
opportunities  for  persons  with 
disabilities  to  participate  in  research 
operations. 

15.  Prepare  specific  budget  and  cost 
projections  with  fiill  luurative 
justification,  for  all  listed  budget  class 
categories,  identifying  both  Federal  and 
non-Federal  sources.  Indicate  the 
amount  and  categories  of  applicant  cost- 
sharing  in  the  total  budget.  Provide 
projections  and  commitments  (citing 
sources  of  funding)  for  cost-sharing  in 
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both  the  second  and  third  years  of  the 
project  period. 

16.  Human  Subjects:  This  section 
must  describe  the 'degree  to  which 
human  subjects  may  be  at  risk  and  the 
assurance  that  the  project  will  be  subject 
to  initial  and  continuing  review  by  the 
appropriate  institutional  review 
committees. 

Evaluation  Criteria— Parf  2  (Total  100 
Points) 

Under  Part  2,  applications  for  the 
Prevention  of  Pressure  Sores  and  other 
Secondary  Conditions  among  Persons 
with  Spinal  Cord  Injury  will  be 
reviewed  and  evaluated  for  technical 
merit  based  on  the  following  factors: 

J.  Evidence  of  Understanding:  (15 
Points) 

Evaluation  will  be  based  on: 

a.  The  applicant's  description  of  the 
public  health  significance  of  pressure 
sores  and  other  secondary  conditions  (as 
chosen  by  the  applicant). 

b.  The  rationale  for  determining  the 
target  population  of  persons  with  spinal 
coitl  injury. 

2.  Research  Resources  and 
Organizational  Capacity:  (20  Points) 

Evaluation  will  be  based  on  evidence 


of: 

a.  The  capability  of  the  applicant  to 
conduct  the  project,  taking  into  account 
prior  history  of  conducting  research  and 
disseminating  results  in  peer-reviewed 
publications  and  in  presentations. 

b.  The  ability  of  the  applicant  to 
ensure  timely  access  to  the  population, 
including  prior  history  of  working  with 
the  target  population. 

c.  The  capacity  of  the  applicant  to 
identify  and  work  with  its  selected 
targeted  activities  and  expeditiously 
gather  required  information  from  the 
program  participants  and  other 
populations  related  to  the  program 
activities. 

d.  The  applicant's  capacity  to  provide 
evidence  of  effective  collaborations  and 
research  linkages  (i.e.,  letters  of 
commitment)  enabling  the  applicant  to 
meet  all  protocol  development  and 
operational  research  requirements  for 
the  project 

3.  Research  Approach:  (35  Points) 

Evaluation  will  be  based  on: 

a.  The  extent  to  which  the  proposed 
methods,  sources  of  data,  process  for 
identifying  individuals  and  cohorts  with 
spinal  cord  injuries  will  be  employed  to 
address  the  Program  Requirements 
section  for  Part  2. 

b.  The  overall  strength  of  the  research 
design  including:  (1)  The  rationale  and 
appropriateness  of  the  study  protocol; 


(2)  the  quality  of  the  data  collection 
plan;  (3)  the  scope  of  the  plan  to  assure 
confidentiality  as  applicable  to  the 
protocol;  and  (4)  the  process  by  which 
the  research  will  be  appropriately 
evaluated,  including  expected 
outcomes. 

c.  The  overall  information 
dissemination  plan  for  presenting  and 
publishing  the  findings  and 
recommendations  of  the  research,  and 
the  potential  for  generalizability  and 
replicability  of  the  study. 

4.  Management  Plan  and  Project  Goals 
and  Objectives:  (30  Points) 

Evaluation  will  be  based  on: 

a.  The  description  of  the  management 
plan  and  approach. 

b.  The  presentation  of  the  specified 
tasks  and  responsibilities  for  all 
positions  proposed  for  financial 
assistance,  and  for  other  personnel 

'contributing  to  the  requirements  of  the 
project. 

c.  The  applicability  of  the  proposed 
goals  and  specific  objectives  related  to 
the  conduct  of  the  project,  including 
proposed  timelines. 

d.  The  proposed  process  for  overall 
evaluation  of  the  management  of  the 
project,  including  the  assignment  of 
responsibility  for  ongoing  review  of 
specified  comp)onents. 

e.  The  extent  to  which  the  application 
furnishes  evidence  that  project  activities 
will  be  fully  accessible  to  persons  with 
disabilities,  and  will  include 
opportunities  for  persons  with 
disabilities  to  participate  in  project 
activities. 

5.  Project  Budget:  (Not  Scored) 

This  criteria  includes  the  adequacy  of 
the  project  budget  in  relation  to  program 
operations,  collaborations,  and  services; 
the  extent  of  cost-sharing;  and  the  extent 
to  which  the  budget  is  reasonable, 
clearly  justified,  accurate,  and 
consistent  with  the  purpose  of  this 
Announcement. 

6.  Human  Subjects:  (Not  Scored) 

The  extent  to  which  the  applicant 
complies  with  the  Department  of  Health 
and  Human  Services  Regulations  (45 
CFR  Part  46)  regarding  the  protection  of 
human  subjects. 

Reportiiig  Requirements 

Narrative  progress  reports  will  be 
required  twice  annually;  and  will  be 
due  30  days  after  the  close  of  each  six- 
month  period  based  on  the  starting  date 
of  the  project.  An  original  and  four 
copies  of  the  narrative  progress  report 
should  be  submitted  to  the  CDC  Grants 
Management  Branch  at  dates  to  be 
specified  in  the  Notice  of  Grant  Award. 


An  original  and  two  copies  of  the 
Financial  Status  Report  is  required  no 
later  than  90  days  after  the  end  of  each 
budget  period. 

Funding  Priorities 

Under  Part  1 ,  four  areas  are  listed  for 
emphasis  within  the  Program 
Requirements  section.  To  the  extent  that 
there  are  a  sufficient  number  of  high- 
ranking  applications,  CDC  plans  to 
make  awards  in  all  four  areas  of 
emphasis.  Part  1  applications  will  be 
reviewed  by  an  internal  CDC  review 
panel. 

Under  Part  2.  CDC  plans  to  fund  one 
project  to  address  pressure  sore 
prevention  among  persons  with  spinal 
cord  injury.  Part  2  applications  will  be 
reviewed  by  a  Special  Emphasis  Panel 
(SEP)  with  knowledge  and  expertise  in 
pressure  sores  and/or  epidemiology  and 
public  health.  The  SEP  may  consist  of 
a  physiatrist,  a  physical  therapist,  an 
epidemiologist,  a  program  management 
official,  and  a  person  with  a  disability 
or  family  member  of  a  person  with  a 
disability. 

Special  Instructions 

Applicants  must  submit  a  separate, 
typed  abstract  or  summary  of  their 
proposal  consisting  of  no  more  than  two 
double-spaced  pages  as  a  cover  to  their 
application.  Applicants  should  include 
a  table  of  contents  for  both  the  project 
narrative  and  attachments.  Applicants 
must  denote  the  component  of  this 
Announcement  (Part  1  or  Part  2)  for 
which  they  are  submitting  a  proposal. 
The  budget  narrative  and  full  budget 
justification  must  be  placed 
immediately  after  the  table  of  contents 
and  abstract  for  the  main  application. 
Applicants  should  follow  the 
application  contents  section  for  the 
selected  component  of  this 
Announcement,  as  those  elements  are 
arranged  to  be  compatible  with  the 
respective  evaluation  criteria. 

■The  main  body  of  the  application 
narrative  should  not  exceed  50  double- 
spaced  pages.  Pages  must  be  numbered 
and  printed  on  only  one  side  of  the 
page.  All  material  must  be  typewritten; 
with  10  characters  per  inch  type  (12 
point)  on  8-V2"  by  11"  white  paper  with 
at  least  1  margins,  headers  and  footers 
(except  for  applicant-produced  forms 
such  as  organizational  charts,  graphs 
and  tables,  etc.).  Applications  must  be 
held  together  only  by  rubber  bands  or 
metal  clips,  and  not  bound  together  in 
any  other  way. 

Attachments  to  the  application  should 
be  held  to  a  minimum  in  keeping  to 
those  items  required  by  this 
Aimouncement.  Other  columns  on  the 
Standard  Form  424A  budget  sheet 
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should  be  used  to  define  and  certify 
other  cost-sharing,  with  the  specific 
sources  identified  and  documented  in 
the  budget  narrative. 

CDC  expects  to  sponsor  annual 
project  workshops  for  all  grantees.  By 
virtue  of  accepting  an  award,  projects 
have  agreed  to  use  grant  or  cooperative 
agreement  funds  to  travel  to  and 
participate  in  these  workshops. 
Applicants  should  budget  travel  funds 
to  attend  a  workshop  in  Adanta  during 
the  first  year. 

Executive  Order  12372 

Applications  are  not  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.184. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Eiepartment  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  Applicants  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  forms  provided  in  the 
application  kit. 

In  addition  to  other  applicable 
committees,  Indian  Health  Service  (IHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  bom  10  or  more 
individuals,  and  funded  by  grants/ 
cooperative  agreements  will  be  subject 
to  review  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act. 


Animal  Subjects 

If  the  proposed  project  involves 
research  on  animal  subjects,  the 
applicant  must  comply  with  the  "PHS 
Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals  by  Awardee 
Institutions."  An  applicant  organization 
proposing  to  use  vertebrate  animals  in 
PHS-supported  activities  must  file  an 
Animal  Welfare  Assurance  with  the 
Office  of  Protection  from  Research  Risks 
at  the  National  Institutes  of  Health. 

Women  and  Minority  Inclusion  Policy 

It  is  the  policy  of  CDC  to  ensure  that 
women  and  racial  and  ethnic  groups 
will  be  included  in  CDC-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive 
Number  15  and  include  American 
Indian,  Alaska  Native,  Asian,  Pacific 
Islander,  Black,  and  Hispanic. 
Applicants  shall  ensure  that  women, 
racial,  and  ethnic  minority  populations 
are  appropriately  represented  in 
applications  for  research  involving 
human  subjects.  Where  clear  and 
compelling  rationale  exi^  that  inclusion 
is  inappropriate  or  not  feasible,  this 
situation  must  be  explained  as  part  of 
the  application.  In  conducting  the 
review  of  applications  for  scientific 
merit,  review  group?  will  evaluate 
proposed  plans  for  inclusion  of 
minorities  and  both  sexes  as  part  of  the 
scientific  assessment  and  assigned 
score.  This  policy  does  not  apply  to 
research  studies  when  the  investigator 
cannot  control  the  race,  ethnicity,  and/ 
or  sex  of  subjects.  Further  guidance  to 
this  policy  is  contained  in  the  Federal 
Register,  Vol.60,  No.  179.  Friday. 
September  15. 1995.  pages  47947- 
47951. 

Application  Submission  and  Deadline 

A.  Pre-Application  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent  to  apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  whose  name  is  noted  in  section 
B  below.  The  letter  should  be 
postmarked  no  later  than  30  days  prior 
to  the  submission  deadline.  The  letter  of 
intent  should  identify  the 
Aimouncement  Number;  name  the 
proposed  project  director;  and  in  a 
paragraph,  describe  the  scope  of  the 
proposed  project.  The  letter  will  not 
influence  review  or  funding  decisions, 
but  it  will  enable  CDC  to  plan  the 
review  more  efficienUy  and  ensure  that 
each  applicant  receives  timely  and 


relevant  information  prior  to  application 
submission. 

B.  Application  Submission 

Applicants  should  submit  an  original 
and  four  copies  of  the  application  (PHS 
Form  398 — OMB  Number  0925-0001 
revised  5/95),  and  adhere  to  the 
ERRATA  Instruction  Sheet  contained  in 
the  Grant  Application  Kit.  Applications 
must  be  submitted  to  Mr.  Ron  Van 
Duyne,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  E-13.  AUanta, 
Georgia  30305.  on  or  before  Thursday, 
May  15,  1997. 

1.  Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.  S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  frt)m  a  commercial  carrier 
or  the  U.  S.  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  your  name,  address,  and 
telephone  number  and  wrill  need  to  refer 
to  Aimouncement  Number  731.  You 
will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms.  In 
addition,  this  Announcement  and  the 
bibliography  attachment  for  Part  1  is 
also  available  through  the  CDC  Home 
Page  on  the  Internet.  The  address  for  the 
CDC  Home  Page  is  http://www.cdc.gov. 
If  you  have  questions  after  reviewing  the 
contents  of  all  the  documents,  business 
management  technical  assistance  may 
be  obtained  from  Georgia  L.  Jang,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  EKsease 
Control  and  Prevention  (CDC),  East 
Paces  Ferry  Road.  NE.,  Room  321. 
Mailstop  E-13,  AUanta,  Georgia  30305. 
telephone  number  (404)  842-6814. 
(Internet  address:  glj2dcdc.gov). 

For  Part  1  applications,  program 
assistance  may  be  obtained  from  Joseph 


12216 


Federal  Register  /  Vol.  62,  No.  50  /  Friday,  March  14.  1997  /  Notices 


B.  Smith,  Office  on  Disability  and 
Health,  National  Center  for 
Environmental  Health.  CDC,  4770 
Buford  Highway.  Building  101,  Mailstop 
F-29,  Atlanta,  Georgia  30341.  telephone 
(770)  488-7082.  (Internet  address: 
jos4@cdc.gov).  Epidemiologic  and 
research-related  technical  assistance  is 
available  from  Donald  J.  Lollar,  Ed.D.  at 
the  same  address,  telephone  (770)  488- 
7094.  (Internet  address:  dcl5@cdc.gov). 

For  Part  2  applications,  program 
assistance  may  be  obtained  from 
Douglas  R.  Browne,  National  Center  for 
Injury  Prevention  and  Control,  CDC. 
4770  Buford  Highway.  Building  101. 
Mailstop  F-41.  Atlanta,  Georgia  30341, 
telephone  (770)  488-4031.  Internet 
address:  drb7@cdc.gov.  Epidemiologic 
and  research-related  technical 
assistance  is  available  from  |oe  Sniezek, 
M.D..  M.P.H.  at  the  same  address  and 
telephone  number.  Internet  address: 
jes6@cdc.gov.  A  packet  of  background 
information  for  Part  2  is  available  by 
contacting  the  above  listed  CDC  staff. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000'  (Full 
Report;  Stock  number  017-001-00474- 

0)  or  "Healthy  People  2000"  (Summary 
Report;  Stock  number  017-001-00473- 

1)  through  the  Superintendent  of 
Documents.  Government  Printing 
Office,  Washington,  DC  20402-9325. 
telephone  (202)  512-1800. 

Dated:  March  7.  1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  97-6489  Filed  3-13-97;  8:45  ami 
BIUJNO  COOC  4163-1S-P 


Food  and  Drug  Administration 
[Docket  No.  97N-0036] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information 
regarding  the  Cosmetic  Product 
Voluntary  Reporting  Program  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995.  This  document 
announces  the  OMB  approval  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Wolff.  Office  of  Information 
Resources  Management  (HFA-80).  Food 
and  Drug  Administration,  5600  Fishers 


Lane.  rm.  16B-19,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  23.  1996 
(61  FR  67556).  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  OMB  has  approved 
the  information  collection  and  assigned 
OMB'^conlrol  number  0910-0030.  The 
approval  expires  on  January  31,  2000. 
Under  5  CFR  1320.5(b),  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  the  collection 
displays  a  valid  control  number. 

Dated:  March  7,  1997. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  97-6524  Filed  3-13-97;  8:45  am] 

BILUNG  COOE  4160-«1-F 


[Docket  No  96N-0497] 

I.  D.  Russell  Co.  Laboratories; 
Withdrawal  of  Approval  of  NADA 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  I.  D. 
Russell  Co.  Laboratories.  The  NADA 
provides  for  use  of  10  percent 
sulfaquinoxaline  powder  for  making 
animal  feed  and  20  percent 
sulfaquinoxaline  liquid.  The  sponsor 
requested  the  withdrawal  of  approval 
because  the  products  are  no  longer 
being  marketed. 

EFFECTIVE  DATE:  March  24.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae.  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Dnlg 
Administration,  7500  Standish  PI.. 
Rockville.  MD  20855,  301-594-1623. 
SUPPLEMENTARY  INFORMATION:  I.  D. 
Russell  Co.  Laboratories,  1301  Iowa 
Ave.,  Longraont,  CO  80501,  is  the 
sponsor  of  NADA  6-776,  which 
provides  for  use  of  10  percent 
sulfaquinoxaline  powder  for  feed  and  20 
percent  sulfaquinoxaline  liquid.  L  D. 
Russell  Co.  Laboratories  requested  that 
FDA  withdraw  approval  of  NADA  6- 
776  because  the  products  are  no  longer 
being  marketed. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 


5.84),  and  in  accordance  with  §514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA  6-776  and  all 
supplements  and  amendments  thereto  is 
hereby  withdrawn,  effective  March  24, 
1997. 

Dated:  February  3.  1997. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-6474  Filed  3-13-97;  8:45  am] 

BILUNG  COOE  418(M>1-F 

[Docket  Nos.  95P-0061, 95S-0117, 95S- 
0126,  and  95S-0135] 

Expiration  Dates  for  Patents  Extended 
by  the  Uruguay  Round  Agreements 
Act;  Submission  by  Applicants  of  New 
Drug  and  New  Animal  Drug 
Applications;  Withdrawal  of  Notice 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  rhe  Food  and  Drug 
Administration  (FDA)  is  withdrawing  a 
notice  published  in  the  Federal  Register 
of  July  21,  1995  (60  FR  37652),  which 
announced  the  agency's  position  on 
patent  information  submitted  by 
applicants  of  new  drug  applications 
(NDA's)  and  new  cmimal  drug 
applications  (NADA's).  On  April  4, 
1996,  the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  issued  a  decision 
establishing  the  correct  method  for 
calculating  patent  term  expiration  dates 
for  certain  patents  that  are  subject  to 
both  the  Uruguay  Round  Agreements 
Act  (URAA)  and  the  patent  term 
extension  provisions  of  the  U.S.  Code. 
All  NDA  and  NADA  applicants  should 
calculate  patent  term  expiration  dates  in 
conformance  with  the  court's  decision 
and  submit  corrected  patent  term 
expiration  dates  to  the  agency. 
DATES:  NDA  and  NADA  applicants  that 
have  already  submitted  patent  term 
expiration  dates  should  submit  patent 
term  expiration  dates  calculated  in 
accordance  with  this  notice  by  April  14, 
1997. 

ADDRESSES:  Two  copies  of  amended 
patent  information  pertaining  to  human 
drug  products  regulated  under  section 
505  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  355)  by 
the  Center  for  Drug  Evaluation  and 
Research  (CDER)  should  be  submitted  to 
the  assigned  reviewing  division.  The 
submission  should  bear  the  pertinent 
NDA  number. 

Two  copies  of  amended  patent 
information  pertaining  to  human  drug 
products  regulated  under  section  505  of 
the  act  by  the  Center  for  Biologies 
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Evaluation  and  Research  (CBER)  should, 
be  submitted  to  the  Document  Control . 
Center,  Center  for  Biologies  Evaluation 
and  Research  (HFM-99),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852. 

A  third  copy  of  the  amended  patent 
information  pertaining  to  human  drug 
products  regulated  under  section  505  of 
the  act  by  either  CDER  or  CBER  should 
be  sent  to  the  Division  of  Database 
Management,  Drug  Information  Services 
Branch  fHFD-85),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  1901  Chapman 
Ave.,  rm.  218,  Rockville,  MD  20852. 

Two  copies  of  amended  patent 
information  pertaining  to  animal  drug 
products  should  be  sent  to  the 
Document  Control  Unit,  Center  for 
Veterinary  Medicine  (HFV-199),  Food 
and  Drug  Administration.  7500  Standish 
PL,  Rockville,  MD  20855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  H.  Mitchell,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville.  MD  20855,  301-594- 
1049.    ' 

SUPPLEMENTARY  INFORMATION:  FDA  is 
withdrawing  the  July  21,  1995,  notice, 
which  announced  the  agency's  position 
on  patent  information  submitted  by 
applicants  of  NDA's  and  NADA's.  In 
that  notice,  FDA  stated  that  patent  term 
expiration  dates  for  certain  patents  that 
are  subject  to  both  the  URAA  and  the 
patent  term  extension  provisions  of 
Title  II  of  the  Drug  Price  Competition 
and  Patent  Term  Restoration  Act  and 
Title  II  of  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act,  both 
codified  at  35  U.S.C.  156,  should  be 
calculated  in  accordance  with  the  Patent 
and  Trademark  Office's  determination 
(PTO  determination)  published  in  the 
Federal  Register  of  June  7,  1995  (60  FR 
30069).  FDA  also  announced  that  it 
would  not  publish  dates  in  "Approved 
Drug  Products  with  Therapeutic 
Equivalence  Evaluations"  (the  Orange 
Book)  or  the  "FDA  Approved  Animal 
Drug  Products"  (the  Green  Book)  that 
the  NDA  or  NADA  applicant»stated  were 
not  in  accordance  with  the  PTO 
determination. 

The  PTO  determination  and  the  July 
21,  1995,  notice  were  challenged  in 
Federal  court  by  a  number  of 
pharmaceutical  companies  that  hold 
NDA's  or  NADA's.  On  April  4,  1996,  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit  issued  a  decision  in  Merck  &■  Co. 
v.  Kessler,  80  F.3d  1543  (Fed.  Cir.  1996) 
establishing  the  correct  method  for 
calculating  patent  expiration  dates  for 
patents  subject  to  both  patent  extension 
under  the  URAA  and  the  patent  term 


extension  provisions  of  35  U.S.C.  156. 
The  Federal  Circuit  remanded  the  case 
to  the  U.S.  District  Court  for  the  Eastern 
District  of  Virginia,  which  issued  orders 
that,  among  other  things,  established  the 
patent  expiration  dates  for^e  patents  at 
issue  in  the  litigation.  (Merck  &■  Co.  v. 
Kessler,  Civ.  No.  95-1005-A  (E.D.  Va. 
Sept.  5,  1996);  and  Organon,  Inc.  v. 
Kessler,  Civ.  No.  95-1380-A  (E.D.  Va. 
SepL  13,  1996).) 

In  conformance  with  the  district  court 
order,  FDA  is  publishing  the  patent 
expiration  dates  determined  in  the  order 
for  the  patents  directly  at  issue  in  the 
litigation  in  the  monthly  supplement  to 
the  Orange  Book.  FDA  advises  that  NDA 
and  NADA  applicants  should  submit  to 
FDA  within  30  days,  new  patent 
expiration  dates  calculated  in 
accordance  with  the  courts'  orders  for 
any  patents  that  have  already  been 
submitted  to  FDA.  Patent  expiration 
dates  already  submitted  to  the  agency 
that  were  calculated  by  the  method 
described  in  the  court's  order  need  not 
be  resubmitted.  Expiration  dates  for 
patents  first  submitted  to  FDA  after  the 
date  of  this  notice  must  be  calculated  in 
accordance  with  the  method  described 
in  Merck  &■  Co.  v.  Kessler. 

Two  copies  of  amended  patent 
information  pertaining  to  human  drug 
products  regulated  under  section  505  of 
the  act  by  CDER  should  be  submitted  to 
the  assigned  reviewing  division.  The 
submission  should  bear  the  pertinent 
NDA  number. 

Two  copies  of  amended  patent 
information  pertaining  to  human  drug 
products  regulated  under  section  505  of 
the  act  by  CBER  should  be  submitted  to 
the  Document  Control  Center,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-99),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852. 

To  expedite  the  availability  to  the 
public  of  the  updated  patent 
information,  a  third  copy  of  the 
amended  patent  information  pertaining 
to  human  drug  products  regulated  under 
section  505  of  the  act  by  either  CDER  or 
CBER  should  be  sent  to  the  Division  of 
Database  Management,  Drug 
Information  Services  Branch  (HFD-85), 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  1901  Chapman  Ave., 
rm.  218,  Rockville,  MD  20852. 

Two  copies  of  amended  patent 
information  pertaining  to  animal  drug 
products  should  be  sent  to  the 
Document  Control  Unit,  Center  for 
Veterinary  Medicine  (HFV-199),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855. 


Dated:  March  7,  1997. 

William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-6413  Filed  3-13-97;  8:45  am] 
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[Docket  No.  97M-0051] 

Eurexpan  Labo;  Premarket  Approval  of 
ContaClair®  Multi-Purpose  Solution 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  submitted 
by  the  law  firm  of  Akin,  Gump,  Strauss, 
Hauer  and  Field,  as  the  United  States 
Representative  on  behalf  of  Eurexpan 
Labo,  41120  Cellettes,  France,  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  ContaClair<S>  Multi-Purpose  Solution. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  June  20,  1996,  of 
the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  April  14, 1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Saviole.  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1744. 

SUPPLEMENTARY  INFORMATKN4:  On 
December  19,  1991.  the  law  firm  of 
Akin,  Gump,  Strauss.  Hauer  and  Field, 
as  the  United  States  Representative  on 
behalf  of  Eurexpan  Labo,  41120 
Cellettes,  France,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
ContaClair<S>  Multi-Purpose  Solution. 
The  device  is  a  cleaning,  rinsing, 
disinfecting,  and  storing  solution  and  is 
indicated  for  cleaning,  rinsing, 
disinfecting,  and  storing  daily  and 
extended  wear  clear  and  tinted  soft 
(hydrophilic)  contact  lenses. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
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committee,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  June  20. 1996,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identififed  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  April  14,  1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  ai/thority  delegated 
to  the  Commissioner  of  Food  and  Drugs 


(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  January  16,  1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
IFR  Doc.  97-6409  Filed  3-13-97;  8:45  am) 
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[Docket  No.  97N-0083] 

Abbreviated  New  Drug  Applications; 
Positron  Emission  Tomography 
Radiopharmaceuticals;  Notice  of  a 
Public  Workshop 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice^ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  workshop  to  provide  information 
to  the  positron  emission  tomography 
(PET)  radiopharmaceutical  industry  on 
submitting  abbreviated  new  drug 
applications  (ANDA's)  and  other 
regulatory  issues  affecting  PET 
radiopharmaceutical  drug  products.  The 
workshop  will  provide  guidance  on 
topics  such  as  ANDA  regulatory 
requirements,  registration  and  listing 
requirements,  chemistry  and 
manufacturing  controls,  sterility 
assurance,  bioequivalence  requirements, 
and  labeling.  An  agenda  and  materials 
to  be  discussed  at  the  workshop  will  he 
available  before  the  workshop. 
DATES:  The  workshop  will  be  held  on 
Monday,  April  28,  1997,  from  8  a.m.  to 
5  p.m.  Because  space  is  limited, 
interested  persons  are  encouraged  to 
register  as  soon  as  possible. 
Preregistration  will  be  accepted  through 
April  18,  1997.  There  is  no  registration 
fee  for  the  workshop.  The 
administrative  docket  will  remain  open 
until  June  27, 1997,  to  receive  written 
comments,  data,  information,  or  views 
on  the  workshop  and  materials 
distributed  at  the  workshop. 
ADDRESSES:  The  workshop  will  be  held 
at  the  Parklawn  Bldg.,  5600  Fishers 
Lane,  conference  rm.  D,  Rockville,  MD 
20857.  Persons  interested  in  attending 
should  pre-register  by  faxing  their  name, 
title,  organization  name  if  any.  address, 
telephone  and  fax  numbers  to  the 
contact  person.  Registrants'  fax  numbers 
should  be  provided,  so  that  registration 
can  be  confirmed  by  return  fax. 

Before  the  workshop,  the  agenda  and 
materials  to  be  discussed  at  the 
workshop  will  be  available  via  the 
Internet  using  the  World  Wide  Web 
(WWW).  To  connect  to  the  Center  for 
Drug  Evaluation  and  Research  (CDER) 


Home  Page,  type  http://www.fda.gov/ 
cder  and  go  to  the  "What's  Happening" 
section.  A  transcript  of  the  workshop 
will  be  available  fi-om  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857, 
approximately  15  business  days  after 
the  workshop  at  a  cost  of  10  cents  per 
page. 

Written  comments  on  the  workshop 
or  materials  discussed  at  the  workshop 
can  be  submitted  until  June  27, 1997,  to 
the  Dockets  Management  Branch  (HFA- 
305),  12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857.  Two  copies  of 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  notice.  Received 
comments  may  be  viewed  at  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  C.  Lange,  Food  and  Drug 
Administration,  Center  for  Drug 
Evaluation  and  Research  (HFD-160), 
5600  Fishers  Lane,  Rockville,  MD 
20857, 301-443-0260,  FAX  301-594- 
0746. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

PET  is  a  dia<;nostic  imaging  modality 
consisting  of  onsite  production  of 
radionuclides  that  are  usually 
intravenously  injected  into  patients  for 
diagnostic  purposes.  The  potential 
usefulness  of  a  PET 
radiopharmaceuUcal  is  based  upon  the 
product's  interaction  with  a  biochemical 
process  in  the  body. 

Over  the  last  20  years,  there  has  been 
increasingly  widespread  commercial 
use  of  a  growing  number  of  PET 
radiopharmaceuticals.  Having 
considered  the  available  information, 
including  that  presented  to  the  agency 
at  a  March  1993  hearing  and  in  written 
materials,  in  the  Federal  Register  of 
February  27.  1995  (60  FR  10593),  FDA 
provided  additional  notice  and 
guidance  to  the  industry  stating  how  the 
agency  would  apply  its  regulatory 
authority  to  PET  drug  products. 

Since  the  approval  of  one  new  drug 
application  for  F-18  FDG.  PET  drug 
product  manufacturers  have  sought 
information  on  the  submission  of 
ANDA's.  Details  of  the  ANDA 
submission  process  will  be  discussed  at 
the  workshop.  Other  topics  to  be 
addressed  include  registration  and 
listing  requirements,  chemistry  and 
manufacturing  controls,  sterility 
assurance,  bioequivalence  requirements, 
labeling,  and  compliance  with  current 
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good  manufacturing  practice  regulations 
and  other  regulatory  requirements. 
Materials  providing  guidance  on  ANDA 
submissions  and  related  topics  will  also 
be  discussed  at  the  workshop. 

Dated:  March  10, 1997. 

William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-6410  Filed  3-13-97;  8:45  am) 

BILUNG  COOE  4160-01-F 


Health  Resources  and  Services 
Administration 

Notice  Regarding  Section  602  of  the 
Veterans  Health  Care  Act  of  1992 
Rebate  Mechanism 

AGENCY:  Health  Resources  and  Services 
Administration.  HHS. 
action:  Notice. 

SUMMARY:  Section  602  of  Public  Law 
102-585,  the  "Veterans  Health  Care  Act 
of  1992,"  enacted  section  340B  of  the 
Public  Health  Service  (PHS)  Act. 
"Limitation  on  Prices  of  Drugs 
Purchased  by  Covered  Entities."  Section 
340B  provides  that  a  manufacturer  who 
sells  covered  outpatient  drugs  to  eligible 
entities  must  sign  a  pharmaceutical 
pricing  agreement  with  the  Secretary  of 
HHS  in  which  the  manufacturer  agrees 
to  charge  a  price  for  covered  outpatient 
drugs  that  will  not  exceed  that  amount 
determined  under  a  statutory  formula. 

The  purpose  of  this  notice  is  to 
request  comments  on  the  proposal  of  a 
rebate  process  for  State  AIDS  Drug 
Assistance  Programs  (ADAPs)  receiving 
funds  under  Tide  XXVI  of  the  PHS  Act. 
DATES:  The  public  is  invited  to  submit 
comments  on  the  proposed  rebate 
process  by  April  14.  1997.  After 
consideration  of  comments  submitted, 
the  Secretary  will  issue  the  final 
guideline. 

ADDRESS:  Comments  should  be 
submitted  to:  Annette  Byrne,  R.  Ph.. 
M.S..  Director,  Office  of  Drug  Pricing 
Program,  Bureau  of  Primary  Health 
Care.  Health  Resources  and  Services 
Administration,  4350  East-West 
Highway.  Bethesda.  MD  20814,  Phone 
(301)  594-4353;  FAX  (301)  594-4982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Staley,  R.  Ph.,  Senior  Program 
Manager.  Office  of  Drug  Pricing 
Program.  Bureau  of  Primary  Health 
Care,  Health  Resources  and  Services 
Administration,  4350  East-West 
Highway,  Bethesda.  MD  20814.  Phone 
(301) 594-4353;  Fax  (301) 594-4982. 
SUPPLEMENTARY  INFORMATION:  Section 
340B  requires  manufacturers,  as  a 
condition  for  the  receipt  of  Medicaid 


matching  fimds  with  respect  to  their 
covered  outpatient  drugs,  to  charge 
participating  entities  no  more  than  a 
ceiling  price  for  such  drugs.  This  price 
is  determined  by  reducing  the  average 
manufacturer  price  of  the  drug  by  a 
rebate  percentage.  Entities  eligible  to 
access  section  340B  pricing  (covered 
entities)  include  certain  PHS  grantees 
(e.g.,  federally-qualified  health  centers, 
certain  family  planning  projects,  AIDS 
assistance  programs,  black  lung  clinics, 
hemophilia  treatment  centers,  Native 
Hawaiian  health  centers,  and  centers 
that  treat  sexually-transmitted  disease 
and/or  tuberculosis)  and  certain  ' 
disproportionate  share  hospitals. 

Section  340B  has  no  explicit  language 
as  to  whether  the  required  reduction  in 
price  should  be  obtained  by  an  initial 
reduction  in  the  purchase  price  (i.e.,  a 
discount  system)  or  received  as  a 
required  reduction  in  cost  rebated  after 
purchase,  dispensing,  and  payment  are 
completed  (i.e.,  a  rebate  system). 
Section  340B(a)(lJ  of  the  PHS  Act 
provides  that  the  amount  to  be  paid  to 
the  manufacturers  for  covered  drugs 
takes  "into  account  any  rebate  or 
discount,  as  provided  by  the  Secretary 
•   *   *  "  Further,  section  340B  does  not 
specify  whether  entities  should  receive 
the  section  340B  pricing  "through  a 
point  of  purchase  discount,  through  a 
manufacturer  rebate,  or  through  some 
other  mechanism.  A  mechanism  that  is 
appropriate  to  one  type  of  'covered 
entity,'  such  as  community  health 
centers,  may  not  be  appropriate  to 
another  type,  such  as  State  AIDS  drug 
assistance  programs  *   *   *  [Tjhe 
Secretary  of  HHS  *  *   *  will  use  the 
mechanism  that  is  the  most  effective 
and  most  efficient  •  •  •  ".  H.R.  Rep.  No 
102-384, 102d  Cong.,  2d  Sess.,  pt.  2,  at 
16  (1992). 

Initially,  HRSA  guidance  for  the 
section  340B  program  described  only  a 
discount  process.  Covered  entities 
generally  preferred  a  discount  system, 
because  they  coidd  negotiate  lower 
prices  and  needed  less  initial  outlay  of 
drug  purchasing  money. 

Altnough  the  discount  system  is 
functioning  successfully  for  most 
covered  entities,  most  ADAPs  have  drug 
purchasing  systems  that  have  prevented 
their  participation  in  the  section  340B 
discount  program.  The  use  of  a  rebate 
mechanism  (in  addition  to  the  discount 
mechanism)  should  allow  these  groups 
to  access  section  340B  pricing. 

The  HRSA  recognizes  rebates 
obtained  by  the  State  ADAPs  as  a 
method  of  accessing  the  section  340B 
discount  price.  The  rebate  for  covered 
outpatient  drugs  should  be  equal  to  or 
greater  than  the  section  340B  discount 
at  the  time  of  purchase  price.  State 


ADAPs  wishing  technical  assistance  in 
developing  a  rebate  program  should 
contact  HRSA's  Office  of  Drug  Pricing  at 
(301)  594-4353  or  (800)  628-6297. 

The  HRSA  is  sensitive  to  concerns 
about  diversion  of  covered  drugs  to 
individuals  who  are  not  patients  of  the 
covered  entities.  Guidelines  have  been 
issued  to  minimize  this  potential,  and 
manufacturers  have  available  to  them 
specified  remedies  if  they  believe 
diversion  has  occurred.  "The  HRSA 
believes  that  these  guidelines  and 
remedies  will  apply  fully  to  drugs 
purchased  under  a  rebate  procedure  and 
that  institutiiig  rebates  will  not  increase 
the  potential  for  diversion. 

Dated:  March  10,  1997. 
Giro  V.  Sumaya, 
Administrator. 
[FR  Doc.  97-6414  Filed  3-13-97;  8:45  am] 

BILLING  COOE  4ieO-1$-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4200-N-34] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  May  13,  1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development,  451-7th 
Street,  SW,  Room  9116,  Washington,  DC. 
20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Kahn,  telephone  number  (202) 
708-2121  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  pro{K>sed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reducdon  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
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proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Request  for 
Insurance  Endorsement  Under  the 
Direct  Endorsement  Program. 

OMB  Control  Number:  2502-0365. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Direct  Endorsement  Program  permits 
mortgage  lenders  to  underwrite 
applications  for  mortgage  insurance  and 
close  mortgage  loans  without  prior  HUD 
review.  Lenders  then  submit  the  closing 
package  to  HUD  with  request  for 
insurance  endorsement.  The  request  is 
keyed  into  HUD's  computer  system  to 
speed  the  process  of  issuing  a  computer- 
generated  mortgage  insurance 
certificate. 

Agency  forms,  if  applicable:  HUD- 
54111. 

Members  of  affected  public:  lenders 
performing  underwriting  functions. 

Status  of  the  proposed  information 
collection:  extension  without  change. 

Anthorit3r.  Section  236  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  March  4.  1997. 
Nicolas  P.  Retsiius, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
!FR  Doc.  97-6460  Filed  3-13-97;  8:45  ami 

HLLJNQ  CODE  4210-Z7-M 


[Docket  No.  FR-4200-N-40] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGOICY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  May  13.  1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development,  451-7th 
Street,  SW.,  Room  9116.  Washington, 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Coonts,  Director,  Office  of  Insured 
Single  Family  Housing,  Telephone 
number  (202)  708-3046  (this  is  not  a 
toll-free  number)  for  copies  of  the 
proposed  forms  and  other  available 
documents. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

The  notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond:  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Insurance  of 
Adjustable  Rate  Mortgages. 

OMB  Control  Number:  2502-0322 

Description  of  the  need  for  thee 
information  and  proposed  use:  P.L.  98- 
181  requires  lenders  to  furnish  to  the 
borrower  a  disclosure  statement 
indicating  that  the  interest  rate  may 
change.  This  disclosure  also  must 
identify  the  index  used,  indicate  the 
frequency  of  the  adjustments  and 
provide  any  potential  payment  schedule 
showing  increases  over  the  first  five 
years.  An  annual  disclosure  of  interest 
rate  adjustment  is  also  required. 

Agency  form  number:  N/A. 


Members  of  affected  public:  Business 
or  other  for-profit  and  individuals  or 
households. 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  1400.  the  number  of 
respondents  is  20.000,  frequency  of 
response  is  annually  or  on  occasion,  and 
the  hours  of  response  is  0.07  per 
response. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  March  7,  1997. 
Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
IFR  Doc.  97-6461  Filed  3-13-97;  8:45  am] 

BILUNG  CODE  4210-27-M 


[Docket  No.  FR-4124-N-291 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
underutilized,  excess,  and  surplus 
Federal  property  reviewed  by  HUD  for 
suitability  for  possible  use  to  assist  the 
homeless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventy  Street  SW.  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-fi«e).  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12.  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
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Veterai}s  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney.  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportimity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1— 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 


review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (j.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Air  Force:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency,  (Area-MI).  Boiling  Air  Force 
Base,  112  Luke  Avenue,  Suite  104. 
Building  5683,  Washington.  DC  20332- 
8020;  (202)  767-4184;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner. 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets. 
NW,  Washington.  DC  20405;  (202)  501- 
2059;  Navy:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy,  Director,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Code  241A,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-7342;  VA:Mi.  George  L. 
Szwarcman,  Director,  Land  Management 
Service,  E>epartment  of  Veterans  Affairs, 
811  Vermont  Avenue,  NW,  Room  414, 
Lafayette  Bldg.,  Washington,  DC  20420; 
(202)  565-5941;  Interior:  Ms.  Lola  D. 
Knight,  Property  Management 
Specialist,  Department  of  the  Interior, 
1849  C  Street,  NW,  Mail  Stop  5512- 
MIB,  Washington,  DC  20240;  (202)  208- 
4080;  (These  are  not  toll-&«e  numbers). 

Dated:  March  6.  1997. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  03/14/97 

Suitable/Available  Properties 

Buildings  (by  State) 
California 

Bldg.  20— VA  Medical  Center 

Wilshire  &  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number  979210003 

Status:  Unutilized 

Comment:  8758  gross  sq.  ft.,  one  story 
wooden,  requires  complete  restoration 
meeting  standards  of  national  preservation 
laws  and  guidelines. 

Bldg.  13.  VA  Medical  Center 

Wilshire  and  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number:  979220001 

Status:  Underutilized 

Comment:  portion  of  66,165  sq.  ft.  bldg.. 
needs  major  rehab,  no  util.,  pres.  of 
asbestos,  in  historic  district,  potential  to  be 
hazardous  due  to  storage  of  radioactive 
material  nearby. 

Bldg.  156,  VAMC 


Wilshire  &  Sawtelle  Blvds. 

Ix>s  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number  979230015 

Status:  Underutilized 

Comment:  portion  of  39,454  sq.  ft.  bldg., 
presence  of  asbestos,  needs  rehab,  seismic 
reinforcement  deficiencies,  in  his.  district, 
potentially  hazardous  due  to  nearby 
radioactive  materiaL 

Connecticut 

Pier  7 

Naval  Undersea  War&re  Center 

New  London  Co:  New  London  CT  06320- 

5594 
Landholding  Agency:  Navy 
Property  Number.  779710063 
Status:  Excess 
Comment:  700'  long  by  30'  wide,  rectangular 

shaped  reinforced  concrete  pier. 

Hawaii 

Bldg.  S87.  Radio  Trans.  Fac. 

Lualualei,  Naval  Station,  Eastern  Pacific 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy 

Property  Number:  779240011 

Status:  Unutilized 

Conunent:  7566  sq.  ft..  1-story,  needs  rehab. 

most  recent  use — storage,  off-site  use  only. 
Bldg.  466,  Radio  Trans.  Fac. 
Lualualei,  Naval  Station.  Eastern  Pacific 
Wahiawa  Co:  Honolulu  HI  96786-3050 
Landholding  Agency:  Navy 
Property  Number  779240012 
Status:  Unutilized 
Comment:  100  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — gas  station,  off-site  use 

only. 

Bldg.  T33  Radio  Trans  Facility 

Naval  Computer  &  Telecomimunications  Area 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy 

Property  Number:  779310003 

Status:  Unutilized 

Comment:  1536  sq.  ft.,  1  story,  access 

restrictions,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  64,  Radio  Trans  Facility 
Naval  Computer  &  Telecommunications  Area 
Wahiawa  Co:  Honolulu  HI  96786-3050 
Landholding  Agency:  Navy 
Property  Number:  779310004 
Status:  Unutilized 
Comment:  3612  sq.  ft.,  1  story,  access 

restrictions,  needs  rehab,  most  recent  use — 

storage.  ofT-site  use  only. 
Bldg.  594 

Naval  Station,  Pearl  Harbor 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779620011 
Status:  Unutilized 
Comment:  1300  sq.  ft.,  most  recent  use — 

|>arking  garage,  off-site  use  only. 
Bldgs.  S233-S234,  S241-S244 
Naval  Station,  Pearl  Harbor 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779620012 
Status:  Unutilized 
Comment:  90  sq.  ft.  each,  need  repairs,  most 

recent  use — storage,  off-site  use  only. 
Bldgs.  S229-S232 
Naval  Station,  Pearl  Harbor 
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Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779620013 
Status:  Unutilized 

Comment:  180  sq.  ft.  each,  need  repairs,  most 
recent  use — storage,  off-site  use  only. 

BIdg.  4,  Naval  Station 

Pearl  Harbor.  Bishop  Point  (Hickam  AFB) 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779620043 

Status:  Unutilized 

Comment:  576  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  20,  Naval  Station 
Pearl  Harbor.  Bishop  Point  (Hickam  AFB) 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779620044 
Status:  Unutilized 
Comment:  252  sq.  f^..  needs  rehab,  most 

recent  use — storage,  off-site  use  only. 

Bldg.  442,  Naval  Station 
Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779630088 
Status:  Excess 

Comment:  192  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only. 

Bldg.  Si  80 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779640039 

Status:  Unutilized 

Comment:  3412  sq.  ft.,  2-story,  most  recent 

use — bomb  shelter,  off-site  use  only, 

relocation  may  not  be  feasible. 

Bldg.  S181 

Naval  Station.  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779640040 

Status:  Unutilized 

Comment:  4258  sq.  ft  .  1-story,  most  recent 

use — bomb  shelter,  off-site  use  only, 

relocation  may  not  be  feasible. 

Bldg.  219 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779640041 

Status:  Unutilized 

Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible. 

Bldg.  220 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779640042 

Statiis:  Unutilized 

Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible. 

Bldg.  222 

Naval  Station,  Fort)  Island 

Pearl  Harbor  Co:  Honolulu  Ifl  96860- 

Landholding  Agency:  Navy 

Property  Number  779640043 

Status:  Unutilized 

Comment:  620  sq.  ft.,  most  recent 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible. 


Indiana 

Bldg.  140,  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  979230007 

Status:  Underutilized 

Comment:  60  sq.  ft.,  concrete  block  bldg., 

most  recent  use — trash  house,  access 

restrictions. 

North  Carolina 

Bldg.  127.  Camp  Lejeune 

Greater  Sandy  Run  Training  Area 

Camp  Lejeune  Co:  Onslow  NC  28542- 

Landholding  Agency:  Navy 

Property  Number:  779620027 

Status:  Unutilized 

Comment:  14276  sq.  ft.,  1-story,  most  recent 

use — garage,  off-site  use  only 
Bldg.  128,  Camp  Lejeune 
Greater  Sandy  Run  Training  Area 
Camp  Lejeune  Co:  Onslow  NC  28542- 
Landholding  Agency:  Navy 
Property  Number:  779620028 
Status:  Unutilized 
Comment:  2008  sq.  ft..  2-story,  most  recent 

use — residence,  may  have  State  historical 

significance,  off-site  use  only 
Bldg.  146,  Camp  Lejeune 
Greater  Sandy  Run  Training  Area 
Camp  Lejeune  Co:  Onslow  NC  28542- 
Landholding  Agency:  Navy 
Property  Number:  779620029 
Status:  Unutilized 
Comment:  1900  sq.  ft.,  concrete  block,  most 

recent  use — gas  station,  off-site  use  only 

Pennsylvania 

Bldg.  25— VA  Medical  Center 
Delafield  Road 

Pittsburgh  Co:  Allegheny  PA  15215- 
Landholding  Agency:  VA 
Property  Number:  979210001 
Status:  Unutilized 

Comment:  133  sq.  ft.,  one  story  brick  guard 
house,  needs  rehab 

Tennessee 

Bldg.  01-204 

Stones  River  National  Battlefield 
Nickens  Lane 

Murfreesboro  Co:  Rutherford  TN  37129- 
Landholding  Agency:  Interior 
Property  Number:  619630004 
Status:  Excess 

Comment:  1469  sq.  ft.,  most  recent  use — 
residential,  oR^-site  use  only 

Virginia 

NPS  Tract  422-25 

Former  White  property 

County  Rd.  602  on  Moore  Run  near  4-H 

Camp 
Front  Royal  Co:  Warren  VA  22630- 
Landholding  Agency:  Interior 
Property  Number:  619440002 
Status:  Excess 
Comment:  864  sq.  ft.,  2-story  frame  residence, 

w/Natl.  Appalachian  Trails  System  Act, 

off-site  use  only 

Quarters  250 

Williamsburg  Co:  James  City  VA  23185- 
Landholding  Agency:  Interior 
Property  Number:  619630003 
Status:  Excess 


Comment:  1125  sq.  ft.,  moisture  problem, 
most  recent  use — residence,  off  site  use 
only 

Young  Property 

Rt.  2,  Box  547 

Galax  Co:  Grayson  VA  24333- 

Landholding  Agency:  Interior 

Property  Number:  619640007 

Status:  Unutilized 

Comment:  1113  sq.  ft.,  residence,  guest 
cottage,  shop  building,  storage  shed,  off- 
site  use  only 

Walker  Property 

Rt.  2,  Box  553 

Galax  Co:  Grayson  VA  24333- 

Landholding  Agency:  Interior 

Property  Number:  619640008 

Status:  Unutilized 

Comment:  1200  sq.  ft.  residence,  feed  shed. 

workshop,  haybam,  storage  shed,  spring 

house,  off-site  use  only 
Nichols  Property 
Rt.  2.  Box  554 

Galax  Co:  Grayson  VA  24333- 
Landholding  Agency:  Interior 
Property  Number:  619640009 
Status:  Unutilized 
Comment:  1520  sq.  ft.  residence,  off-site  use 

only 
Golding  Property 
Rt.  2.  Box  555 

Galax  Co:  Grayson  VA  24333- 
Landholding  Agency:  Interior 
Property  Number:  619640010 
Status:  Unutilized 
Comment:  2224  sq.  ft.  residence,  needs 

repair,  bam,  rental  cottage,  shed,  off-site 

use  only 
Bldg.  1470 
509  King  Street 
Portsmouth  VA  23704- 
Landholding  Agency:  Navy 
Property  Number:  779640044 
Status:  Unutilized 
Comment:  21445  sq.  ft.,  3-story 

Bldg.  U48 

Naval  Base  Norfolk 

Norfolk  V A  235 11- 

Landholding  Agency:  Navy 

Property  Number:  779710011 

Status:  Excess 

Comment:  19346  sq.  ft.,  2-story,  off-site  use 

only 
Bldg.  V17 
Naval  Base  Norfolk 
Norfolk  V A  23511- 
Landholding  Agency:  Navy 
Property  Number:  779710012 
Status:  Excess 
Comment:  9720  sq.  ft.,  most  recent  use — shop 

space,  off-site  use  only 

Bldg.  V14 

Naval  Base  Norfolk 
Norfolk  V A  23511- 
Landholding  Agency:  Navy 
Property  Number  779710013 
Status:  Excess 

Comment:  2800  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only 

Bldg.  V15 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779710014 
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Status:  Excess 

Comment:  17179  sq.  ft.,  presence  of  asbestos/ 

lead  paint;  most  recent  use — shipboard 

repair,  off-site  use  only 
Bldg.  V16 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779710015 
Status:  Excess 
Comment:  2800  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — part  store,  off-site  use 

only 

Bldg.  V31 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710016 

Status:  Excess 

Comment:  23430  sq.  ft.,  presence  of  lead 
paint/asbestos,  off-site  use  only 

Bldg.  V38 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710017 

Status:  Excess 

Comment:  16096  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  off-site  use  only 

Bldg.  V41 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  779710018 

Status:  Excess 

Comment:  12115  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  off-site  use  only 

Bldg.  Vn4 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  779710019 

Status:  Excess 

Comment:  3214  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  V135 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710020 

Status:  Excess 

Comment:  20016  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  V135A 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  779710021 

Status:  Excess 

Comment:  144  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — storage,  off-site  use  only 
Bldg.  V135B 
Naval  Base  Norfolk 
Norfolk  V A  235 11- 
Landholding  Agency:  Navy 
Property  Number  779710022 
Status:  Excess 
Comment:  2889  sq.  ft.,  presence  of  lead  [>aint, 

most  recent  use — storage,  off-site  use  only 
Bldg.  V135C 
Naval  Base  Norfolk 
Norfolk  VA  23511- 


Landholding  Agency:  Navy 

Property  Number  779710023 

Status:  Excess 

Comment:  645  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — storage  off-site  use  only 
Bldg.  V135D 
Naval  Base  Norfolk 
Norfolk  V A  235 11- 
Landholding  Agency:  Navy 
Property  Number  779710024 
Status:  Excess 
Comment:  567  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — storage,  off-site  use  only 
Bldg.  VI 45 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779710025 
Status:  Excess 
Comment:  1525  sq.  ft.,  presence  of  lead  paint, 

off-site  use  only 

Bldg.  LP22 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710026 

Status:  Excess 

Comment:  46844  gross  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 

Bldg.  LP196 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholdlng  Agency:  Navy 

Property  Number  779710027 

Status:  Excess 

Comment:  297  gross  sq.  ft.,  off-site  use  only 

Bldg.  R49 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholdlng  Agency:  Navy 

Property  Number  779710028 

Status:  Excess 

Comment:  12000  gross  sq.  ft,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 

Bldg.  R56 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710029 

Status:  Excess 

Comment:  4000  gross  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 

Bldg.  R60 

Naval  Base  Norfolk  ^ 

Norfolk  VA  235 11- 

Landholding  Agency:  Navy 

Property  Number  779710030 

Status:  Excess 

Comment:  3970  gross  sq.  ft.,  needs  repair. 

presence  of  asbestos/lead  paint,  off-site  use 

only 

Bldg.  V27 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710031 

Status:  Excess 

Comment:  12852  gross  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 

Bldg.  V42 


Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710032 

Status:  Excess 

Comment:  13026  gross  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 

Bldg.V44 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  779710033 

Status:  Excess 

Comment:  736  gross  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 

Bldg.  V48 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710034 

Status:  Excess 

Comment:  2408  gross  sq.  ft.  presence  of 
asbestos/lead  paint,  off-site  use  only 

Bldg.  LP176 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  779710035 

Status:  Excess 

Comment:  25611  gross  sq.  ft.  off-site  use 
only 

Bldg.  U47 

Naval  Base  Norfolk 

Norfolk  VA  235 11- 

Landholding  Agency:  Navy 

Property  Number  779710036 

Status:  Excess 

Comment:  1000  gross  sq.  ft.,  off-site  use  only 

Bldg.  V43 

Naval  Base  Norfolk 

Norfolk  V A  235 11- 

Landholding  Agency:  Navy 

Property  Number  779710037 

Status:  Excess 

Comment:  8754  gross  sq.  ft.,  presence  of 
asbestos,  off-site  use  only 

Bldg.  V45 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710038 

Status:  Excess 

Comment:  1343  gross  sq.  ft.  battery 
contamination,  presence  of  asbestos,  off- 
site  use  only 

Bldg.  LF38 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  779710039 

Status:  Excess 

Comment:  5292  gross  sq.  ft.  needs  repair,  off- 
site  use  only 

Bldg.  V30AQ 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landhoiding  Agency:  Navy 

Property  Niunber  779710040 

Status:  Excess 

Comment:  340  gross  sq.  ft.  needsjepair. 

most  recent  use — storage,  off-site  use  only 
Bldg.  V102 
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Naval  Base  Norfolk 

Norfolk  V A  235 11- 

Landholdin"  Agency:  Navy 

Property  Number:  779710041 

Status:  Excess 

Comment:  4000  gross  sq.  ft.,  off-site  use  only 

Bldg.  V109 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

[.andholding  Agency:  Navy 

Property  Number  779710042 

Status:  Excess 

Comment:  464  gross  sq.  ft.,  off-site  use  only 

Bldg.  1131 

Naval  Amphibious  Base 
Norfolk  VA 

I-andholding  Agency:  Navy 
Property  Number  779710043 
Status:  Excess 

Comment:  31000  sq.  ft.,  most  recent  uao — 
storage,  off-site  use  only 

Bldg.  3336 

Naval  Amphibious  Base 
Norfolk  VA 

Landholding  Agency:  Navy 
Property  Number  779710044 
Status:  Excess 

Comment:  18719  sq.  ft..  2-story,  most  recent 
use — stora^.  off-site  use  only 

Bldg.  3373 

Naval  Amphibious  Base 
Norfolk  VA 

Landholding  Agency:  Navy 
Property  Number  779710045 
Status:  Excess 

Comment:  1862  sq.  ft.,  most  recent  use — 
office,  off-site  use  only 

Bldg.  34 

Naval  Base  Norfolk.  St.  julien's  Creek  Annex 

Co:  Chesapeake  VA 
Landholding  Agency:  Navy 
Propeity  Number  779710046 
Stilus:  Excess 
Comawnt:  1260  sq.  ft.,  off-site  use  only 

Bldg.  91 

Naval  Baae  Norfolk.  St.  Julien's  Creek  Annex 

Co:  Chaaapeake  VA 
Landholding  Agency:  Navy 
Property  Numbar.  779710047 
Status:  Excaaa 
Comment:  7S0  sq.  ft.  off-site  use  only 

Bldg.  141 

Naval  Base  Norfolk.  St  Julian's  Creek  Annex 

Co:  Cbasapeake  VA 
I.andlioldiiig  Agency:  Navy 
Property  NuaOwr.  779710046 
Status:  Excaaa 
CoraaMMt:  414  aq.  ft.  otf-site  use  only 

BMs.213 

Naval  Baaa  Noriolk.  St  Julien's  Creek  Annex 

Co:  Chaaapaake  VA 
Landholding  Agency:  Navy 
Property  Number  779710049 
Status:  Excess 
Comment:  1328  sq.  ft.,  off-site  use  only 

Bldg.  224 

Naval  Base  Norfolk.  St.  Julian's  Creek  Annex 

Co:  Chesapeake  VA 
Landholding  Agency:  Navy 
Property  Number  779710050 
Statiis:  Excess 
Comment:  512  sq.  ft.  off-site  use  only 

Bldgs.  237-238 

Naval  Base  Norfolk.  St.  Julien's  Creek  Annex 
Co:  Chesapeake  VA 


Landholding  Agency:  Navy 

Property  Number  779710051 

Status:  Excess 

Comment:  63  sq.  ft.,  each,  off-site  use  only 

Bldgs.  241-243 

Naval  Base  Norfolk.  St.  Julien's  Creek  Annex 

Co:  Chesapeake  VA 
Landholding  Agency:  Navy 
Property  Number  779710052 
Status:  Excess 
Comment:  144  sq.  ft.,  each,  off-site  use  only 

Bldg.  251 

Naval  Base  Norfolk.  St.  Julien's  Creek  Annex 

Co:  Chesapeake  VA 
Landholding  Agency:  Navy 
Property  Number  779710053 
Status:  Excess 
Comment:  1134  sq.  ft.,  off-site  use  only 

Bldg.  254 

Naval  Base  Norfolk,  St.  Julien's  Creek  Annex 

Co:  Chesapeake  VA 
Landholding  Agency:  Navy 
Property  Number  779710054 
Status:  Excess 
Comment:  156  sq.  ft.,  off-site  use  only 

Bldg  280 

Naval  Base  Norfolk.  St.  Julien's  Creek  Annex 

Co:  Chesapeake  VA 
Landholding  Agency:  Navy 
Property  Number  779710055 
Status:  Excess 
Comment:  126  sq.  ft.,  off-site  use  only 

Bldg.  357 

Naval  Base  Norfolk,  St.  Julien's  Creek  Annex 

Co:  Chesapeake  VA 
Landholding  Agency:  Navy 
Property  Number  779710056 
Status:  Excess 
Comment:  2214  sq.  ft.,  off-site  use  only 

Bldg.  360 

Naval  Base  Norfolk.  St.  Julien's  Creek  Annex 

Co:  Chesapeake  VA 
Landholding  Agency:  Navy 
Property  Number  779710057 
Status:  Excess 
Comment:  144  sq.  ft.,  off-site  uae  only 

Bldg.  383 

Naval  Baae  Norfolk.  St.  Julien's  Creek  Annex 

Co:  Chesapeake  VA 
Landholding  Agency:  Navy 
Property  Number  779710058 
Status:  Excess 
Comment:  160  sq.  ft.  off-site  uae  only 

Wisconsin 

Bldg.  8 

Va  Medical  Center 

County  Highway  E 

Tomah  Co:  Monroe  W1  54660- 

Laadholding  Agency:  VA 

Property  Number  979010056 

Status:  Underutilized 

Comment:  2200  sq.  ft..  2  story  wood  frame, 
possible  asbestos,  potential  utilities, 
structural  deficiencies,  needs  rehab. 

Land  (by  State) 

Alabama 

VA  Medical  Center 

VAMC 

Tuskegee  Co:  Macon  AL  36083- 

Landholding  Agency:  VA 

Property  Number.  979010053 

Status:  Underutilized 


Comment:  40  acres,  buffer  to  VA  Medical 
Center,  potential  utilities,  undeveloped. 

California 

Land 

4150  Clement  Street 

San  Francisco  Co;  San  Francisco  CA  94121- 

Landholding  Agency:  VA 

Property  Number:  979240001 

Status:  Underutilized 

Comment:  4  acres:  landslide  area. 

Georgia 

Naval  Submarine  Base 

Grid  R-2  to  R-3  to  V-4  to  V-1 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number  779010229 

Status:  Underutilized 

Comment:  111.57  acres;  areas  may  be 

environmentally  protected;  secured  area 

with  alternate  access. 

Maryland 

VA  Medical  Center 

9500  North  Point  Road 

Fort  Howard  Co:  Baltimore  MD  21052- 

l^andholding  Agency:  VA 

Property  Number  979010020 

Status:  Underutilized 

Comment:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  use-dump 

site  for  leaves. 

Oregon 

1-C  Drain  Right-of-Way 

IGamath  Project 

iOamath  Falls  Co:  Klamath  OR  97603- 

Landholding  Agency:  Interior 

Property  Number  61920002 

Status:  Unutilized 

Comment:  0.51  acres,  narrow  strip  of  land 

Texas 

Peary  Point  #2 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5000 

Landholding  Agency:  Navy 

Property  Number  779030001 

Status:  Excess 

Comment:  43.48  acres;  60%  of  land  under 

lease  until  8/93. 
GSA  Number  7-N-TX-402-V 

Land 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Numbar  979010079 

Status:  Underutilized 

Comment:  13  acres,  portion  formeriy  landfill, 

portion  near  flammable  materials,  railroad 

croaaes  property,  potential  utilities. 
VA.  Medical  Center 
4800  Memorial  I>ive 
Waco  Co:  McLennan  TX  78711- 
Landholding  Agency:  VA 
[Property  Number  979010081 
Status:  Underutilised 
Comment:  2.3  acres,  negotiating  lease  w/ 

Owens-Illinois  Glass  Plant,  most  recent 

use — parking  lot 

Wisconsin 

VA  Medical  Center 
County  Highway  E 
Tomah  Co:  Monroe  Wl  54660- 
Landholding  Agency:  VA 
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Property  Number:  979010054 

Status:  Underutilized 

Comment:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities. 

Suitable/Unavailable  Properties 

Buildings  (by  State) 

California 

Bldg.  116 

VA  Medical  Center 

Wilshire  and  Sav^elle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number:  979U0009 

Status:  Underutilized 

Comment:  60309  sq.  ft.,  3  story  brick  frame, 

seismic  reinforcement  defies.,  underutil. 

port  of  bldg.  used  intermitly.,  needs  rehab, 

poss.  asbestos  in  pipes/floor  tiles,  site 

access  iLm. 

Florida 

Bldg.  36.  VAMC 

10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 

Landholding  Agency:  VA 

Property  Number:  979230009 

Status:  Underutilized 

Comment:  portion  of  15,984  sq.  ft.,  1  story 
concrete  frame  bldg.,  needs  rehab,  presence 
of  asbestos,  listed  on  Natl  Register  of 
Historic  Places,  access  restrictions. 

Bldg.  37,  VAMC 

10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 

Landholding  Agency:  VA 

Property  Number:  979230010 

Status:  Underutilized 

Comment:  Tliird  floor  of  a  concrete  frame 
bldg.  (13.900  sq.  ft.),  presence  of  asbestos, 
listed  on  Natl  Register  of  Historic  Places, 
access  restrictions. 

Hawaii 

Bldgs.  S898,  S899 

Naval  Station,  Mauka  Side 

Pearl  Harbor  Co:  Honolulu  Pil  96860- 

Landholding  Agency:  Navy 

Property  Number  779630078 

Status:  Excess 

Comment:  1320  sq.  ft.  each,  concrete,  needs 
rehab,  most  recent  use — bomb  shelters,  off- 
site  use  only 

Bldg.  1251 

Naval  Station.  Ward  Field 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779630079 

Status:  Excess 

Comment:  374  sq.  ft.,  concrete  foundation 
and  walls,  needs  rehab,  off-site  use  only 

Bldg.  26 

Naval  Station.  Beckoning  Point 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779630080 

Stattis:  Excess 

Comment:  4284  sq.  ft.,  lumber  construction, 
needs  rehab,  most  recent  use — office,  off- 
site  use  only 

Bldg.  1208 

Naval  Station.  Nauka  Side 

Peari  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 


Property  Number  779630081 

Status:  Excess 

Comment:  558  sq.  ft.,  concrete,  most  recent 

use — ofRce.  needs  rehab,  off-site  use  only 
Bldg.  1494 

Naval  Station,  Mauka  Side 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Numl>er  779630089 
Status:  Excess 
Comment:  560  sq.  ft.,  concrete,  needs  rehab. 

most  recent  use — storage,  off-site  use  only 

Indiana 

Bldg.  24.  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  979230005 

Status:  Underutilized 

Comment:  portion  of  4135  sq.  ft.  2-story 

wood  structure,  needs  major  rehab,  no 

sanitary  or  heating  facilities,  presence  of 

asbestos,  access  restrictions. 
Bldg.  105,  VAMC 
East  38th  Street 
Marion  Co:  Grant  IN  46952- 
Landholding  Agency:  VA 
Property  Number  979230006 
Status:  Underutilized 
Comment:  310  sq.  ft.,  1  story  stone  structiire, 

needs  major  rehab,  no  sanitary  or  heating 

facilities,  access  restrictions. 
Maine 

Bldg.  376.  Naval  Air  SUtion 
Topsham  Annex        ' 
Topsham  Co:  Sagadahoc  ME 
Landholding  Agency:  Navy 
Property  Number  779320011 
Status:  Unutilized         ♦ 
Comment:  4530  sq.  ft.,  2-story,  most  recent 
use — quarters,  needs  rehab 

Maryland 

Bldg.  230 

Naval  Communication  Detachment 

9190  Conuno  Road 

Cheltenham  Co:  Prince  George  MD  20397- 

5520 
Landholding  Agency:  Navy 
Property  Number:  779330010 
Status:  Unutilized 
Comment:  12.384  sq.  ft.,  4-story,  needs  rehab, 

potential  utilities,  includes  37  acres  of  land 

Minnesota 

Bldg.  227 

VA  Medical  Center  « 

Fort  Snelling 

St.  Paul  Co:  Hennepin  MN  55111- 
Landholding  Agency:  VA 
Property  Number  979010033 
Status:  Unutilized 

Comment:  850  sq.  ft.,  2  story  wood  fr^me  and 
brick  residence,  utilities  disconnected. 

New  York 

Bldg.  144,  VAECC 

Linden  Blvd.  and  179th  St. 

St  Albans  Co:  Queens  NY  11425- 

Landholding  Agency:  VA 

Property  Number  979210004 

Status:  Unutilized 

Comment:  5215  sq.  ft.,  2  story  wood  frame 

residence,  needs  rehab,  potential  utilities 
Bldg.  143.  VAECC 


Linden  Blvd.  and  179th  St 

St  Albans  Co:  Queens  NY  11425-  « 

Landholding  Agency:  VA 

Property  Number  979210005 

Status:  Unutilized 

Comment:  5215  sq.  ft.,  2  story  wood  frame 

residence,  needs  rehab,  potential  utilities 
Bldgs.  142/146,  VAECC 
Linden  Blvd.  and  179th  St 
St  Albans  Co:  Queens  NY  11425- 
Landholding  Agency:  VA 
Property  Number  979210006 
Status:  Unutilized 
Comment:  5215  sq.  ft.,  2  story  wood  frame 

residence  with  380  sq.  ft.  attached  garage, 

needs  rehab,  potential  utilities 
Ohio 

Naval  &  Marine  Corps  Res.  Cntr 
315  East  LaClede  Avenue 
Youngstown  OH 
Landholding  Agency:  Navy 
Property  Number  779320012 
Status:  Unutilized 

Comment:  3067  sq.  ft.  2  story,  possible 
asbestos. 

Pennsylvania 

Bldg.  2.  VAMC 

17(X)  South  Lincoln  Avenue 

Lebanon  Co:  Lebanon  PA  17042- 

Landholding  Agency:  VA 

Property  Number:  979230011 

Status:  Underutilized 

Comment:  portion  of  16.360  sq.  ft  3-story 

structure,  most  recent  use — storage. 
Bldg.  3  VAMC 
1 700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230012 
Status:  Underutilized 
Comment:  portion  of  bldg.  (3850  and  4360  sq. 

ft),  most  recent  use — storage. 
Bldg.  103.  VAMC 
1 700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230014 
Status:  Underutilized 
Comment:  portion  of  1215  sq.  ft.  2-story  stone 

farm  house,  needs  repair. 

Puerto  Rico 

Bldgs.  501  &  502 

U.S.  Naval  Radio  Transmitter  Facility 

State  Road  No.  2 

Juana  Diaz  PR  00795- 

Landholding  Agency:  Navy 

Property  Number  779530007 

Status:  Underutilized 

Comment:  Reinforced  concrete  structures, 
limited  access,  needs  rehab,  most  recent 
use — transmitter  and  power  house. 

Bldg.  561 

Former  Ramey  AFB 

Aguadilla  PR  00604- 

Landholding  Agency:  Navy 

Property  Number  779630001 

Status:  Unutilized 

Comment:  10266  sq.  ft.  bldg.  on  12.287  acres, 
most  recent  use — manufacturing,  office  and 
freight  distribution  center,  presence  of 
asbestos. 

Texas 

Bldg.  2435 
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Ir^giina  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010161 

Status:  Underutilized 

Comment:  1730  sq.  ft.;  1  story  residence. 

BIdg.  2436 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010162 

Status:  Underutilized 

Commens:  3352  sq.  ft.;  1  story  residence. 

BIdg.  2460 

I^aguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  ChrisU  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010163 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

BIdg.  2462 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010164 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

BIdg.  2464 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010165 

Status:  Underutilized 

Comment:  1758  sq.  ft;  1  story  residence. 

BIdg.  2466 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010166 
Status:  Underutilized 
Comment:  1576  sq.  ft.;  1  story  residence. 

BIdg.  2467 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010167 
Status:  Underutilized 
Comment:  3S32  sq.  ft.;  1  story  residence. 

BIdg.  2468 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010168 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 

BIdg.  2472 

l.agiina  Housing  Area 
NAS  Corpus  Christi 
Corpus  Chrisli  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010169 
Status:  Underutilized 
Comment:  1758  sq.  ft.:  1  story  residence. 

BIdg.  2476 

Laguna  Housing  Area 

NAS  Corpus  Christi 


Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010170 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 

BIdg.  2482 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010171 
Status:  Underutilized 
Comment:  1760  sq.  ft.;  1  story  residence. 

BIdg.  2495 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010172 
Status:  Underutilized 
Comment:  1760  sq.  ft.;  1  story  residence. 

BIdg.  2514 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010173 
Status:  Underutilized 
Comment:  1730  sq.  ft.;  1  story  residence. 

BIdg.  2518 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010174 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 

BIdg.  2520 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010175 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 

BIdg.  2522 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010176 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 

BIdg.  2526 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010177 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 

BIdg.  2423 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010178 
Status:  Underutilized 
Comment:  3532  sq.  ft.;  1  story  residence. 

BIdg.  2427 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 


Property  Number  779010179 

Status:  Underutilized 

Comment:  3532  sq.  ft.;  1  story  residence. 

BIdg.  2431 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010180 
Status:  Underutilized 
Comment:  3532  sq.  ft.;  1  story  residence. 

BIdg.  2424 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010181 
Status:  Underutilized 
Comment:  3352  sq.  ft.;  1  story  residence. 

BIdg.  2433 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010182 
Status:  Underutilized 
Comment:  3352  sq.  ft.;  1  story  residence. 

BIdg.  2428 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010183 
Status:  Underutilized 
Comment:  3352  sq.  ft.;  1  story  residence. 

BIdg.  2429 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010184 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 

BIdg.  2454 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010185 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 

BIdg.  2477 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010186 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 

BIdg.  2485 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010187 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  2  story  residence. 

BIdg.  2499 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010188 
Status:  Underutilized 
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Comment:  3152  sq.  ft.;  1  story  residence. 
BIdg.  2503 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010189 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 
BIdg.  2507 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010190 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 

BIdg.  2513 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010191 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 
BIdg.  2521 

Laguna  Housing  Area 
N.\S  Corpus  Christi 
Corpus  Christ)  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010192 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 
BIdg.  2451 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010193 
Status:  Underutilized 
Comment:  1758  sq.  ft.,  1  story  residence. 
BIdg.  2458 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010194 
Status:  Underutilized 
Comment:  1758  sq.  ft.,  1  story  residence. 
BIdg.  2461 

Laguna  Housing  Area 
NAS  Corpus  Christi- 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010195 
Status:  Underutilized 
Comment:  1758  sq.  ft..  1  story  residence. 
BIdg.  2473 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010196 
Status:  Underutilized 
Comment:  1758  sq.  ft.,  1  story  residence. 
BIdg.  2478 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010197 
Status:  Underutilized 
Comment:  1758  sq.  ft.,  1  story  residence. 
BIdg.  2480 


Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010198 
Status:  Underutilized 
Comment:  1758  sq.  ft.,  1  story  residence. 
BIdg.  2484 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010199 
Status:  Underutilized 
Comment:  1758  sq.  ft..  1  story  residence. 
BIdg.  2486 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010200 
Status:  Underutilized 
Comment:  1758  sq.  ft.,  1  story  residence. 
BIdg.  2487 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010201 
Status:  Underutilized 
Comment:  1758  sq.  ft.,  1  story  residence. 
BIdg.  2488 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010202 
Status:  Underutilized 
Comment:  1758  sq.  ft.,  1  story  residence. 
BIdg.  2494 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010203 
Status:  Underutilized 
Comment:  1758  sq.  ft.,  1  story  residence. 
BIdg.  2500 

Lagxma  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010204 
Status:  Underutilized 
Comment:  1758  sq.  ft.,  1  story  residence. 
BIdg.  2502 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010205 
Status:  Underutilized 
Comment:  1758  sq.  ft.,  1  stoiy  residence. 
BIdg.  2506 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010206 
Status:  Underutilized 
Conunent:  1758  sq.  ft.,  1  story  residence. 
BIdg.  2508 

Laguna  Housing  Area 
NAS  Corpus  Christi 


Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010207 
Status:  Underutilized 
Comment:  1758  sq.  ft.,  1  story  residence. 
BIdg.  2525 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Njimber  779010208 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
BIdg.  2452 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010209 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
BIdg.  2475 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010210 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
BWg.  2479 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  .Agency:  Navy 
Property  Number  779010211 
Status:  Underutilized 
Conunent:  3356  sq.  ft.;  1  story  residence. 
BIdg.  2497 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010212 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
BIdg.  2501 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010213 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
BIdg.  2505 

Lagima  Housing  Area  < 

NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010214 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
BIdg.  2515 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010215 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
BIdg.  2517 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
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Property  Number;  779010216 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2519 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010217 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2523 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landhoiding  Agency:  Navy 

Property  Number:  779010218 

Status:  Underutilized 

Comment:  3356  sq.  ft.:  1  story  residence. 

Bldg.  2465 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010219 
Status:  Underutilized 
Comment:  1576  sq.  ft.;  1  story  residence. 

Bldg.  2493 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  7841&- 

Landholding  Agency:  Navy 

Property  Number:  779010220 

Status:  Underutilized 

Comment:  1576  sq.  ft.;  1  story  residence. 

Bldg.  2510 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010221 
Status:  Underutilized 
Comment:  1576  sq.  ft.;  1  story  residence. 

Bldg.  2474 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010222 
Status:  Underutilized 
Comment:  3528  sq.  ft.;  1  story  residence. 

Bldg.  2481 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010223 
Status:  Underutilized 
Comment:  3528  iq.  ft.;  1  story  residence. 

Bldg.  2509 

Ijjgiina  Housing  Area 
NAS  Corpus  Chiristi 
Corpus  ChrisU  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010224 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2511 

I  jgiina  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010225 
Status:  Underutilized 


Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2512 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010226 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2527 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010227 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 

Virginia 

Naval  Medical  Clinic 
6500  Hampton  Blvd. 
Norfolf  Co:  Norfolk  VA  23500- 
Landholding  Agency:  Navy 
Property  Number  779010109 
Status:  Unutilized 

Comment:  3665  sq.  ft..  1  story,  possible 
asbestos,  most  recent  use-laundry. 

Bldg.  X353 
Naval  Station 
1802  Powhatan  Street 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number:  779640016 
Status:  Unutilized 

Comment:  4710  sq.  ft..  2-story,  most  recent 
use — admin.,  ofT-site  use  only 

Wyoming 

Bldg.  13 

Medical  Center 

N.W.  of  town  at  the  end  of  fort  Road 

Sheridan  Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number  979110001 

Status:  Unutilized 

Comment:  3613  sq.  ft.,  3  story  wood  frame 

masonry  veneered,  potential  utilities, 

possible  asbestos,  needs  rehab. 

Bldg.  79 

Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 

Sheridan  Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number  979110003 

Status:  Unutilized 

Comment:  45  sq.  ft.,  1  story  brick  and  tile 
frame,  limited  utilities,  most  recent  use — 
reservoir  house,  use  for  storage  purposes. 

Land  (by  State) 

Arizona 

Tract  No.  APO-SRP-RB-5 

Mesa  Co:  Maricopa  AZ  85213- 

Localion:  2000'  south  of  Thomas  Road  at  Val 

Vista  Drive 
Landholding  Agency:  Interior 
Property  Number  619410005 
Status:  Unutilized 
Comment:  0.57  acre;  20  foot  strip  of  land 

which  is  1.026  ft.  long 
Quartermaster  Depot 
4th  Avenue  and  Colorado  River 
Yuma  Co:  Yuma  AZ  85364- 
Landholding  Agency:  Interior 
Property  Number  619420001 
Status:  Underutilized 


Comment:  Less  than  1  acre,  dirt  and 

shrubbery  along  the  river,  lease 

restrictions,  historical  site 
ACDCTractNo.  T-71A 
Along  the  Arizona  Canal 
Glendale  Co:  Maricopa  AZ  85306- 
Landholding  Agency:  Interior 
Property  Number  619530001 
Status:  Excess 
Comment:  3.15  acres 
Tract  No  OSG-1-23 
Near  McDowell  Road  &  Bush  Hwy. 
Mesa  Co:  Maricopa  AZ  85207- 
Landholding  Agency:  Interior 
Property  Number  619530012 
Status:  Excess 
Comment:  0.29  acres,  located  next  to  private 

land  owner,  limited  access 

California 

Folsom  South  Canal 

SW  corner  of  Whiterock  Rd.  &  Folsom  S 

Canal 
Rancho  Cordova  Co:  Sacramento  CA  95670- 
Landholding  Agency:  Interior 
Property  Number  619310002 
Status:  Excess 
Comment:  1.52  acres;  perpetual  easement 

over  .25  acre,  surrounding  land  use  is 

commercial 

Florida 

Naval  Public  Works  Center 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Location:  Southeast  comer  of  Corey  station — 

next  to  family  housing. 
Landholding  Agency:  Navy 
Property  Number  779010157 
Status:  Unutilized 
Comment:  22  acres 
Compound,  VAMC 
10,000  Bay  Pines  Blvd. 
Bay  Pines  Co:  Pinellas  FL  33504- 
Landholding  Agency:  VA 
Property  Number  979230017 
Status:  Underutilized 
Comment:  approx.  7  acres,  storage 

compound,  partially  wooded 

Georgia 

Naval  Submarine  Base 

Grid  AA-1  to  AA-*  to  EE-7  to  FF-2 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number  779010255 

Status:  Underutilized 

Comment:  495  acres;  86  acre  portion  located 

in  floodway;  secured  area  with  alternate 

access. 

Illinois 

Va  Medical  Center 

3001  Green  Bay  Road 

North  Chicago  Co:  Lake  IL  60064- 

Landholding  Agency:  VA 

Property  Number  979010082 

Status:  Underutilized 

Comment:  2.5  acres,  currently  being  used  as 

a  construction  staging  area  for  the  next  6- 

8  years,  potential  utilities. 

Michigan 

Va  Medical  Center 

5500  Armstrong  Road 

Battle  Creek  Co:  Calhoun  MI  49016- 

Landholding  Agency:  VA 
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Property  Number  979010015 
Status:  Underutilized 
Comment: '20  acres,  used  as  exercise  trails 
and  storage  areas,  potential  utilities. 

Minnesota 

Bldg.  227-229  Land 
VA  Medical  Center 
.  Fort  Snelling 
St  Paul  Co:  Hennepin  MN  55111- 
Landholding  Agency:  VA 
Property  Number  979010006 
Status:  Underutilized 
Comment:  2.0  acres,  potential  utilities, 

buildings  occupied,  residence/garage. 
VA  Medical  Center 
Near  5629  Minnehaha  Avenue 
Minneapolis  Co:  Hennepin  MN  55417- 
Location:  Land  (Site  of  Building  15.  16.  21, 

48.  64,  TlO) 
Landholding  Agency:  VA 
Property  Number  979010024 
Status:  Underutilized 
Comment:  12.1  acres,  most  recent  use — 

parking,  potential  utilities. 
Land — 12  acres 
VAMC 

Near  5629  Minnehaha  Avenue 
Minneapolis  Co:  Hennepin  MN  55417- 
Landholding  Agency:  VA 
Property  Number  979010031 
Status:  Unutilized 
Comment:  12  acres,  possible  asbestos,  leased 

to  Department  of  Natural  Resources  as  a 

park  walking  trail. 

New  York 

VA  Medical  Center 

Fort  Hill  Avenue  "■ 

Canandaigua  Co:  Ontario  NY  14424— 

Landholding  Agency:  VA 

Property  Number:  979010017 

Status:  Underutilized 

Comment:  27.5  acres,  used  for  school 

ballfield  and  parking,  existing  utilities 

easements,  portion  leased. 

Pennsylvania 

VA  Medical  Center 

New  Castle  Road 

Butler  Co:  Butler  PA  16001- 

Landholding  Agency:  VA 

Property  Number:  979010016 

Status:  Underutilized 

Comment:  Approx.  9.29  acres,  used  for 

patient  recreation,  potential  utilities. 
Land  No.  645 
VA  Medical  Center 
Highland  Drive 

Pittsburgh  Co:  Allegheny  PA  15206- 
Location:  Between  Campania  and  Wiltsie 

Streets 
Landholding  Agency:  VA 
Property  Number  979010080 
Status:  Unutilized 
Comment:  90.3  acres,  heavily  wooded, 

property  includes  dump  area  and 

numerous  site  storm  drain  outfalls. 
Land — 34.16  acres 
VA  Medical  Center 
1400  Black  Horse  Hill  Road 
Coatesville  Co:  Chester  PA  19320- 
Landhoiding  Agency:  VA 
Property  Number  979340001 
Status:  Underutilized 
Comment:  34.16  acres,  op>en  field,  most 

recent  use — recreation/bulTer 


Virgin  Islands 

Ham's  Bluff  Test  Site 

Freddriksted  Co:  St.  Croix  VI 00840- 

Landholding  Agency:  Navy 

Property  Number- 779530006 

Status:  Unutilized 

Comment:  22.5  acres,  bldg.  construction 

underway,  secured  area  w/altemate  access. 

property  reverts  to  Transportation  when 

Navy  vacates 

Virginia 

Naval  Base 

Norfolk  Co:  Norfolk  VA  23508- 

Location:  Northeast  comer  of  base,  near 

Willoughby  housing  area. 
Landholding  Agency:  Navy 
Property  Number  779010156 
Status:  Unutilized 
Comment:  60  acres;  most  recent  use — 

sandpit;  secured  area  with  alternate  access. 

Suitable/To  Be  Excessed 

Buildings  (by  State) 
California 

Bldg.  100 

Naval  Facilities  Point  Sur 

CVB  DeUchment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010259 

Status:  Unutilized 

Comment:  2628  sq.  ft.;  1  story  p>ermanent 
bldg;  possible  asbestos;  secure  facility  with 
alternate  access;  use — office  space. 

Bldg.  102 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010260 

Status:  Unutilized 

Comment:  580  sq.  ft.;  1  story  permanent  bldg; 
possible  asbestos;  secure  facility  with 
alternate  access;  most  recent  use— ofBce. 

Bldg.  103 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010261 

Status:  Unutilized 

Comment:  3675  sq.  ft.;  1  story  permanent 
bldg;  possible  asbestos;  secure  facility  with 
alternate  access;  most  recent  use — dining 
hall. 

Bldg.  109 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010262 

Status:  Unutilized 

Comment:  1045  sq.  ft.;  2  story  permanent 
bldg;  possible  asbestos;  secure  facility  with 
alternate  access;  most  recent  use — barracks. 

Bldg.  110 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010263 

Status:  Unutilized 


Comment:  4439  sq.  ft.;  1  story  permanent 
bldg;  possible  asbestos;  sectue  Eunlity  with 
alternate  access;  most  recent  use — shop. 

Bldg.  113 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010264 

Status:  Unutilized 

Comment:  100  sq.  fL;  1  story  permanent  bldg; 
secured  facility  with  alternate  access;  most 
recent  use — storage. 

Bldg.  138 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010265 

Status:  Unutilized 

Comment:  110  sq.  ft.;  1  story  permanent  bldg; 
possible  asbestos;  secure  facility  with 
alternate  access;  most  recent  use — filling 
station. 

Bldg.  144 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010266 

Status:  Unutilized 

Comment:  4320  sq.  ft.;  1  story  semi- 
permanent bldg;  possible  asbestos;  secure 
facility  with  alternate  access;  most  recent 
use — bowling  alley. 

Bldg.  145 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010267 

Status:  Unutilized 

Comment:  4000  sq.  ft.;  1  story  semi- 
permanent bldg;  possible  asbestos,  secure 
facility  with  alternate  access;  most  recent 
use — recreation  building. 

New  Hampshire 

Naval  &  Marine  Corp.  Rsv.  Ctr. 

199  North  Main  St. 

Manchester  NH  03102- 

Landhplding  Agency:  Navy 

Property  Number  779530005 

Status:  Excess 

Comment:  3  bldgs.  on  2.53  acres  of  land. 

limited  utilities,  limited  use  prior  to 

environmental  cleanup 

Washington 

Quarters  No.  1204 

604  S.  Maple 

Warden  Co:  Grant  WA  98857- 

Landholding  Agency:  Interior 

Property  Number  619330001 

Status:  Excess 

Comihent:  850  sq.  ft.,  one  story  &ame 

residence,  asbestos  siding 
Quarters  No.  1298 
608  S.  Maple 

Warden  Co:  Grant  WA  98857- 
Landholding  Agency:  Interior 
Property  Number  619330002 
Status:  Excess 
Comment:  709  sq.  ft.,  one  story  &ame 

residence,  asbestos  siding 
Quarters  No.  1301 
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3  SE  and  N  Warden  Road 
Warden  Co:  Grant  WA  98857- 
Landholding  Agency:  Interior 
Property  Number:  619330003 
Status:  Excess 

Comment:  709  sq.  ft.,  one  story  frame 
residence  on  4.9  acres,  asbestos  siding 

Land  (by  State) 

Illinois 

Libertyville  Training  Site 
Ubertyvilie  Co:  Lake  IL  60048- 
Landholding  Agency:  Navy 
Property  Number:  779010073 
Status:  Excess 

Comment:  114  acres;  possible  radiation 
hazard:  existing  FAA  use  license. 

Minnesota 

Land  around  Bldg.  240-249.  253 

VA  Medical  Center 

Fort  Snelling 

St  Paul  Co:  Hennepin  MN  55111- 

Lqndholding  Agency:  VA 

Property  Number:  979010007 

Status:  Unutilized 

Comment:  3.76  acres,  potential  utilities. 

Unsuitable  Properties 
Buildings  (by  State) 
Alaska 

Sand  Shed.  Map  Grid  45024 

Naval  Air  Station 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  77912004 

Status:  Unutilized 

Reason:  Secured  Area 

LORAN  Station.  Map  Grid  09L11 

Naval  Air  Station 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number  779120006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  10196 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310021 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  10517 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  10518 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310023 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  10535 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number  779310024 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  10538 


Naval  Security  Group  Activity 
Adak  Co:  Adak  AK  98791- 
Landholding  Agency:  Navy 
Property  Number:  779310025 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  10539 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310026 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  10540 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310027 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  10603 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310028 

Status:  Unutilized 

Reason:  Secured  Area 

Generator  Bldg. 
Naval  Security  Group  Activity 
Adak  island  AK 
Landholding  Agency:  Navy 
Property  Number:  779430017 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

Arizona 

Inn  Cabin  »9 

North  Rim  Grand  Canyon 

Grand  Canyon  Co:  Coconino  AZ  86023- 

Landholding  Agency:  Interior 

Property  Number:  619530013 

Status:  Unutilized 

Reason:  Extensive  deterioration 

California 

Bldg.  06437 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189710014 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

Bldg.  09326 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189710015 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

Bldg.  10715 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189710016 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  13017 
Vandenberg  Air  Force  Base 


Vandenberg  AFB  Co:  Santa  Barbara  CA     _ 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189710017 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

Bldg.  13522 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189710018 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  13607 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189710019 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  21300 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189710020 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

Bldg.  23206 

Vandenberg  Air  Force  Base 

Vandenberg  APB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189710021 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

Bldg.  105 

Naval  FPS.  CVB  Detachment 
Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number:  779010159 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  165 

Naval  FPS.  CVB  Detachment 
Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number:  779010160 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  146 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number.  779010268 

Status:  Unutilized 

Reason:  Other 

Comment:  Sewer  treatment  facility 

Bldg.  31104 

Naval  Air  Weapons  Station 

China  Lake  Co:  San  Bernardino  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779340003 

Status:  Unutilized 
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Reason:  Secured  Area 

Bldg.  311107 

Naval  Air  Weapons  Station 

China  Lake  Co:  Bernardino  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77942001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  15951 

Naval  Air  Weapons  Station 

China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number:  779430006 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration.  Within  2000  ft.  of  flammable 

or  explosive  material 
Bldg.  31539 

Naval  Air  Weapons  Station 
China  Lake  Co:  San  Bernardino  CA  93555- 
Landholding  Agency:  Navy 
Property  Number:  779430016 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  00366 

Naval  Air  Weaptons  Station 
China  Lake  Co:  Kern  CA  93555- 
Landholding  Agency:  Navy 
Property  Number:  779520001 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  00405 

Naval  Air  Weapons  Station 
China  Lake  Co:  Kern  CA  93555- 
Landholding  Agency:  Navy 
Property  Number:  779520002 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  00418 

Naval  Air  Weapons  Station 
China  Lake  Co:  Kern  CA  93555- 
Landholding  Agency:  Navy 
Property  Number:  77952003 
Status;  Excess 
Reason:  Secured  Area 
Bldg.  00421 

Naval  Air  Weapons  Station 
China  Lake  Co:  Kern  CA  93555- 
Landholding  Agency:  Navy 
Property  Number.  779520004 
Status;  Excess 
Reason:  Secured  Area 
Bldg.  00426 

Naval  Air  Weapons  Station 
China  Lake  Co;  Kem  CA  93555- 
Landholding  Agency;  Navy 
Property  Number  779520005 
Status:  Excess 
Reason  Secured  Area 
Bldg.  00427 

Naval  Air  Weapons  Station 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency;  Navy 
Property  Number.  779520006 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  00429 

Naval  Air  Weapons  Station 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency;  Navy 
Prope-'y  Number  779520007 


Status:  Excess 

Reason:  Secured  Area 

Bldg.  00430 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kem  CA  9355S- 

Landholding  Agency:  Navy 

Property  Number  779520008 

Status:  Excess 

Reason:  Secured  Area 

5  Bldgs. 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Location;  Include:  «'s  00360,  00415,  00419, 

00423. 00414 
Landholding  Agency:  Navy 
Property  Number  779520009 
Status:  Excess 
Reason;  Secured  Area 
5  Bldgs. 

China  Lake  Co:  Kem  CA  93555-^ 
Location:  Include:  «'s  00428,  00359,  00362, 

00369, 00409 
Landholding  Agency:  Navy 
Property  Number;  779520010 
Status;  Excess 
Reason:  Secured  Area 
5  Bldgs. 

Naval  Air  Weapons  Station 
China  Lake  Co:  Kem  CA  93555- 
Location:  Include;  #'s  00367,  00416,  00425, 

00365.  00368 
Landholding  Agency:  Navy 
Property  Number  779520011 
Status;  Excess 
Reason:  Secured  Area 
4  Bldgs. 

Naval  Air  Weapons  Station 
China  Lake  Co:  Kem  CA  93555- 
Location:  Include  *'s  00370.  00371.  00385, 

00404 
Landholding  Agency:  Navy 
Property  Number  779520012 
Status:  Excess 
Reason:  Secured  Area 
4  Bldgs. 

Naval  Air  Weapons  Station 
China  Lake  Co:  Kem  CA  93555- 
Location:  Include  '"s  00412,  00433,  00434, 

00435 
Landholding  Agency:  Navy 
Property  Number  779520013 
Status;  Excess 
Reason:  Secured  Area 
Bldgs.  31030,  31031  &  31034 
Naval  Air  Weapons  Station 
China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number  779520015 
Status:  Excess 
Reason;  Secured  Area,  Within  2000  ft  of 

flammable  or  explosive  material 
Bldg.  481 

Naval  Air  Weapons  Station,  China  Lake 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Number  779520018 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  482 

Naval  Air  Weapons  Station,  China  Lake 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Number  779520019 


Status:  Excess 

Reason:  Secured  Area 

Bldg.  356 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co;  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520020 

Status:  Excess 

Reason;  Secured  Area 

Bldg.  361 

Naval  Air  Weapons  Station.  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency;  Navy 

Property  Number  779520021 

Status;  Excess 

Reason:  Secured  Area 

Bldg.  364 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520022 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  373 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency;  Navy 

Property  Number  779520023 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  407 

Naval  Air  Weapons  Station.  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520024 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  413 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520025 

Status:  Excess 

Reason;  Secured  Area 

Bldg.  366 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520026 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  432 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520027 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  372 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520028 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  417 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520029 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  422 

Naval  Air  Weapons  Station,  China  Lake 
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China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Number:  779520030 
Status:  Excess 
Reason:  Secured  Area 

BIdg.  424 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kern  CA  93555- 

Landboiding  Agency:  Navy 

Property  Number  779520031 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  30735 

Naval  Air  Weapons  Center 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779530029 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  20186 

Observation  Tower,  Naval  Air  Weapons 

Station. 
China  Uke  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Number.  779540001 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  120 

Naval  Air  Weapons  Station.  Point  Mugu 
San  Nicholas  Island  Co:  Ventura  CA  97042- 
Landholding  Agency:  Navy 
Property  Number:  779540002 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  122 

Naval  Air  Weapons  Station 
Point  Mugu  Co:  Ventura  CA  93042- 
Landholding  Agency:  Navy 
■"roperty  Number.  77961001 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  1468 

Naval  Construction  Batulion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agetjcy:  Navy 

Property  Number.  779610002 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  1469 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  9355S-6001 

Landholding  Agency:  Navy 

Property  Number  779610003 

Status:  Uoderutilized 

Reason:  Secured  Area 

Bldg.  31035 

Naval  Weapons  Sution 

China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number  779620036 
Status:  Exceu 
Reason:  Within  2(X)0  ft  of  flammable  or 

explosive  material.  Secured  Area 

Bldg.  00358 

Naval  Air  Weapons  Station 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Number  779610046 
SUtus:  Unutilized 
Reason:  Secured  Area 
Bldg.  00357 


Naval  Air  Weapons  Station 
China  Lake  Co:  Kem  CA  9355S- 
Landhoiding  Agency:  Navy 
Property  Number:  779620047 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  2-43 

Naval  Air  Weapons  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number  779630018 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  2-43A 

Naval  Air  Weapons  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number  779630019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  723 

Naval  Air  Weapons  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  779630020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  330 

Naval  Air  Weapons  Station — Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  779630038 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5-30 

Naval  Air  Weapons  SUtion 

Oxnard  Co:  Venttira  CA  93042- 

Landholding  Agency:  Navy 

Property  Number  779640011 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  305 

Naval  Air  Weapons  Station 

Oxnard  Co:  Ventura  CA  93042- 

Landholding  Agency:  Navy 

Property  Number  779640012 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  616 

Naval  Air  Weapons  Station 

Oxnard  Co:  Ventura  CA  93042- 

Landholding  Agency:  Navy 

Property  Number  779640013 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  617 

Naval  Air  Weapons  Sution 

Oxnard  Co:  Ventuia  CA  93042- 

Landholding  Agency:  Navy 

Property  Number  779640014 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  618 

Naval  Air  Waapoiu  Station 

Oxnard  Co:  Ventura  CA  93042- 

Landholding  Agency:  Navy 

Property  Number  779640015 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  N46 

Naval  Air  Weapons  Sution,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number  779710009 


Status:  Excess 
Reason:  Secured  Area 

Bldg.  773 

Naval  Air  Weapons  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  779710010 

Status:  Excess 

Reason:  Secured  Area 

Connecticut 

Former  Housatonic  Valley 

NPS  Tract  286-28 

New  Milford  Co:  Litchfield  CT  06776- 

Landholding  Agency:  Interior 

Property  Number:  619640004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Naval  Housing— 7  Bldgs. 

Naval  Submarine  Base 

New  London  Co:  Groton  CT 

Landholding  Agency:  Navy 

Property  Number:  779510001 

Status:  Unutilized 

Reason:  Set-ured  Area 

Florida 

Bldg.  307 

Patrick  Air  Force  Base 

Patrick  AFB  Co:  Brevard  FL 

Landholding  Agency:  Air  Force 

Property  Number  189710022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  315 

Patrick  Air  Force  Base 

Patrick  AFB  Co:  Brevard  FL 

Landholding  Agency^  Air  Force 

Property  Number  189710023 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  317 

Patrick  Air  Force  Base 
Patrick  AFB  Co:  Brevard  FL 
Landholding  Agency:  Air  Force 
Property  Number  189710024 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  318 

Patrick  Air  Force  Base 
Patrick  AFB  Co:  Brevard  FL 
Landholding  Agency:  Air  Force 
Property  Number  189710025 
Sutus:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  324 

Patrick  Air  Force  Base 
Patrick  AFB  Co:  Brevard  FL 
Landholding  Agency:  Air  Force 
Property  Number  189710026 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

Facility  No.  1114 
Cape  Canaveral  Air  Station 
Cajje  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number  189710027 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

Facility  No.  1345 

Cape  Canaveral  Air  Station 
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Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number:  189710028 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  No.  1346 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189710029 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  No.  1348 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Fortre 

Property  Number  189710030 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  No.  7805 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189710031 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  No.  7850 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co;  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189710032 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  No.  10831 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189710033 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  No.  15500 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189710034 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Facility  No.  39764 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number  189710035 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  No.  70580 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  189710036 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Facility  No.  70662 
Cap)e  Canaveral  Air  Station 
Cap)e  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number  189710037 
Status:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Facility  No.  72920 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 


Landholding  Agency:  Air  Force 

Property  Number  189710038 

Status:  Unutilized 

Reason:  Secured  Area 

East  Martello  Bunker  #1 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  779010101 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone 

Georgia 

Naval  Submarine  Base-Kings  Bay 
1011  USS  Daniel  Boone  Avenue 
Kings  Bay  Co:  Camden  GA  31547- 
Landholding  Agency:  Navy 
Property  Number:  779010107 
Status:  Unutilized 
Reason:  Secured  Area 

Hawaii 

Bldg.  126,  Naval  Magazine 
Waikele  Branch 
Lualualei  Co:  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number  779230012 
Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft  of 
flanunable  or  explosive  material.  Other 
Comment:  Extensive  Deterioration 
Bldg.  Q75,  Naval  Magazine 
Lualualei  Branch 
Lualualei  Co:  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number  779230013 
Status:  Unutilized 
Reason:  Secured  Area,  Other 
Comment:  Extensive  Deterioration 
Bldg.  7,  Naval  Magazine 
Lualualei  Branch 
Lualualei  Co:  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number  779230014 
Status:  Unutilized 
Reason:  Secured  Area,  Other 
Comment:  Extensive  Deterioration 
Facility  5985 

Naval  Station  Pearl  Harbor 
Honolulu  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779310086 
Status:  Excess 

Reason:  Ext«nsive  Deterioration 
Bldg.  6,  Pearl  Harbor 
Richardson  Recreational  Area 
Honolulu  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779410003 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  10,  Pearl  Harbor 
Richardson  Recreational  Area 
Honolulu  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779410004 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  9 

Navy  Public  Works  Center 
Kolekole  Road 

Lualualei  Co:  Honolulu  HI  96782- 
Landholding  Agency:  Navy 
Property  Number  779530009 
Status:  Excess 


Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 
Bldg.  X5 
Nanumea  Road 

Pearl  Harbor  Co:  Honolulu  HI  96782- 
Landholding  Agency:  Navy 
Property  Number  779530010 
Status:  Excess 
Retfbn:  Secured  Area 
Bldg.  SX30 
Nanumea  Road 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779530011 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  98 

Pearl  Harbor  Naval  Shipyard 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779620032 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  309,  Naval  Station 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779630026 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  314,  Naval  SUtion 
Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779630027 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  307,  Naval  Station 
Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholdlng  Agency:  Navy 
Property  Number  779630028 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  315,  Naval  Station 
Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landhotding  Agency:  Navy 
Property  Number  779630029 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  441,  Naval  Station 
Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779630030 
Stattis:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  4 

Naval  Station,  Ford  Islsmd 
Pearl  Harbor  Co:  Honolulu  HI  96860^ 
Landholding  Agency:  Navy 
Property  Number  779640030 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  190 

Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  77964ib31 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  310 

Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
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Landholding  Agency:  Navy 
Property  Number.  779640032 
Status:  Unutilized 
Reason:  Extensive  deterioration 

BIdg.  S2g4 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779640033 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  593 

Naval  Station,  Halawa  Landing  Area 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779640034 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Q13 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779640035 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Q14 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779640036 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  591 

Naval  Station,  Halawa  Landing  Area 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779640037 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  592 

Naval  Station,  Halawa  Landing  Area 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779640038 

Status:  Unutilized 

Reason:  Elxtensive  deterioration 

Illinois 

Bldg.  928 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 

Landholding  Agency:  Navy 

Property  Number  779010120 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  28 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 

l.,andholding  Agency:  Navy 

Property  Number  779010123 

Status:  Unutilized 

Reason:  .Secured  Area 

Bldg.  25 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 

Landholding  Agency:  Navy 

Propertv  Number  7^10126 

Status:  Unutilized 

Reason:  Secured  Area 

South  Wing— Building  No.  62 

Great  Lakes  Co:  Lake  IL  60088-5000 

Landholding  Agency:  Navy 


Property  Number  779110001 
Status:  Underutilized 
Reason:  Secured  Area 

Bldg.  235 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number  779310039 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  2B 

Naval  Training  Center 

Great  Lakes  Co:  Lake  IL 

Landholding  Agency:  Navy 

Property  Number:  7799310040 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  90 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  779310041 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  232 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number  779310042 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  233 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number  779310043 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  234 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number  779310044 
Status:  Unutilized 
Reason:  Secured  Area 

Indiana 

Bldg.  21.  V A  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  979230001 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Bldg.  22,  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number  979230002 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Bldg.  62,  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number  979230003 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Maine 

Former  Pullen  Cabin 
NPS  Tract  106-29 
Monson/EUiottsville  Co:  Piscataquis  ME 

04464- 
Landholding  Agency:  Interior 


Property  Number  619640001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Former  Mudge  Cabin 
NPS  Tract  106-28 
Monson/Elliottsville  Co:  Piscataquis  ME 

04464- 
Landholding  Agency:  Interior 
Property  Number:  619640002 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Former  Great  Northern  Paper 

NPS  Tract  103-01 

Millinocket  Co:  Piscataquis  ME  04462- 

Landholding  Agency:  Interior 

Property  Number  619640003 

Statiis:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  293,  Naval  Air  SUtion 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number  779240015 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  384 

Naval  Air  Station  Topsham 

Brunswick  Co:  Sagadahoc  ME 

Landholding  Agency:  Navy 

Property  Number  779340001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Mississippi 

Bldg.  6.  Boiler  Plant 
Biloxi  VA  Medical  Center 
Biloxi  Co:  Harrison  MS  39531- 
Landholding  Agency:  VA 
Property  Number  979410001 
Status:  Unutilized 
Reason:  Floodway 

Bldg.  67 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  68 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Montana 

Bam/Garage 

316  N.  26th  Street 

Billings  Co:  Yellowstone  MT 

Landholding  Agency:  Interior 

Property  Number:  619520022 

Status:  Excess 

Reason:  Extensive  deterioration 

North  Carolina 

Swain  Green  House 

Gashes  Creek  Rd. 

Asheville  Co:  Buncombe  NC  28803- 

Landholding  Agency:  Interior 

Property  Number:  619640006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  SH-7 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 
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Property  Number  779410017 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  SH-11 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410018 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  SH-13 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410019 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  SH-16 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410020 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  SH-17 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410021 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  SH-21 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410022 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  SH-31 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779410023 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  SSH-10 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410024 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  AS-209 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410025 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  AS-589 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779410026 

Status:  Unutilized 


Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  AS-590 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410027 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  AS-4138 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410028 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  AS-4139 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410029 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  867 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410030 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  939 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410031 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  940 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410032 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  H-38 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779410033 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  SM-173 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410034 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  1744 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410035 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 


Bldg.  PT-42 
Marine  Corpis  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779420002 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  S-93 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779420003 

SUtus:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  TC-910 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779420004 
Stattis:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  S-942 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779420005 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  S-1213 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779420006 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

Bldg.  79 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779420008 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  281 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779420009 
Status:  Excess 

Reason:  Secured  Area.  Extensive 
deterioration 

Bldg.  282 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  77942001 
Status:  Excess 

Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  88 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779420011 
Status:  Excess 

Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  98 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 
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Landholding  Agency:  Navy 
Property  Number  779420012 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
BIdg.  99 

Marine  Coq>s  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779420013 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1234 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420014 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  1235 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779420015 

Status:  Excess 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1246 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420016 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1390 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779420017 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1710 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779420018 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1742 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779420019 
Status:  Excess 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  1743 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landhoiding  Agency:  Navy 
Property  Number  779420020 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1744 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779420021 


Status:  Excess 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1745 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420022 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  3450 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420023 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  8067 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420024 
Status:  Excess 
Reason:  Secured  Area.  Extensive 

deterioration 

Bldg.  3546 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779420025 

Status:  Excess 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  9017 
Piney  Island 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy 
Property  Number  779430001 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  9019 
Piney  Island 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy 
Property  Number  779430002 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  9021 
Piney  kland 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy 
Property  Number  779430003 
Status;  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  9023 
Piney  Island 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy 
Property  Number  779430004 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  9035 
Piney  Island 
Marine  Corps  Air  Stations 


Cherry  Point  Co:  Cttrteret  NC 
Landholding  Agency:  Navy 
Property  Number  779430005 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Structure  #AS582 
New  River  Air  Station 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779430015 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  AS-299,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779430020 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  854,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779430021 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  883.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779430022 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  TC-174,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779430023 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  TC-179  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779430024 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  935,  Gheny  Point 
Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779430025 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Facility  1972,  Cherry  Point 
Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779430026 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  3248 

Marine  Corps  Air  Station,  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779440009 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  AS  552,  Camp  Lejeune 
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Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779440010 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  AS  587,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779440011 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  TT  38,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779440012 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  49,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779440013 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  AS  147,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779440014 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  BB  166,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779440015 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  SM  183.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779440016 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bklg.  BB  222.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency;  Navy 
Property  Number  779440017 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

BMg.  451,  Camp  Lejeune 

Camp  Lejwine  Co:  Onslow  NC  28542-0004 

Lamlholding  Agency:  Navy 

Property  Number  779440018 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  630.  Camp  Lejeune 
Camp  Lejeune  Co;  Onslow  NC  28542-0004 
Landholding  Agency;  Navy 
Property  Number  776440019 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  S  745,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779440020 
Status:  Unutilized 


Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  80S,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779440021 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  AS  866,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779440022 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  954,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779440023 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1808.  Camp  Lejeune 
Camp  Lejeune  Co;  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779440024 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  1810,  Camp  Lejeune 
Camp  Lejetine  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779440025 
Stattis:  Unutilized 
Reason:  Sectired  Area.  Extensive 
deterioration 

Structure  »SVL  142 

Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779510021 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 
deterioration 

Structure  «FC  363 

Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779510022 

Status:  Unutilized 

Reason:  Secured  Area 

Structure  #AS  583 

Camp  Lejeune 

Camp  Lejeune  Co:  Onalow  NC  2*542-0004 

Landholding  Agency:  Navy 

Property  Number  779510023 

Status:  Unutilized 

Reason:  Secured  Area 

Strvctiue  »1966 

CampLeieune 

Camp  Le»Bune  Co.  Onslow  NC  2S542-0004 

Landholding  Agency:  Navy 

Property  Number  779510024 

Status;  Unutilized 

Reason:  Secured  Area,  Exteasive 
deterioration 

Structure  •2322 

Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy  _ 

Property  Number  779510025 

Status:  Unutilized 

Reason:  Secured  Area 


Structure  RR-85 
Camp  Lejeune,  Base  Rifle  Range 
Camp  Lejeune  Co:  OnslowJMC  28542-0004 
Landholding  Agency:  Navy 
Property:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Structure  SRR-86 
Camp  Lejeune,  Base  RiHe  Range 
Camp  Lejeune  Co:  Onsiow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779520017 
Status;  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

Bldg.  168 

Marine  Corps  Air  Station— Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779530015 
Status:  Excess 

Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  959 

Marine  Corps  Air  Station— Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779530016 
Status:  Excess 

Reason:  Secured  Area.  Extensive 
deterioration 

Bldg.  977 

Marine  Corps  Air  Station— Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779530017 
Status:  Excess 

Reason:  Secured  Area.  Extensive 
deterioration 

Bldg.  1056 

Marine  Corps  Air  Station— Cherry  Point 
Havelock  Co;  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779530018 
Status:  Excess 

Reason:  Secured  Area.  Extensive 
deterioration 

Bldg.  1739 

Marine  Corps  Air  Station— Cherry  Point 
Havelock  Co;  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779530019 
Status:  Excess 

Reason:  Secured  Area,  Extrasive 
deterioration 

Bldg.  1741 

Marine  Corps  Air  Station— Cherry  Point 
Havelock  Co;  Cravm  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779530020 
Status:  Excess 

Reason:  Secured  Area.  Extensive 
deterioration  _, 

Bldg.  1990 

Marine  Corps  Air  Station— Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779530021 
Status:  Excess 

Reason:  Secured  Area.  Extensive 
deterioration 

Bldg.  1991 

Marine  Corps  Air  Sution— Cherry  Point 

Havelock  Co:  Craven  NC  28533- 
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Landholding  Agency:  Navy 
Property  Number  779530022 
Status:  Excess 
Reason:  Secured  Area.  Extensive 

deterioration 
BIdg.  914 

Marine  Corps  Air  Station — Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  T'avy 
Property  Number  7795.^0023 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  981 

Marine  Corps  Air  Station — Cherry  Point 
Haveiock  Co:  Craven  NC  28533»- 
Landholding  Agency:  Navy 
Property  Number  779530024 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  986 

Marine  Corps  Air  Station — Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779530025 
Status:  Excess 
Reason:  Secured  Area.  Elxtensive 

deterioration 
Bldg.  987 

Marine  Corps  Air  Station — Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779530026 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  988 

Marine  Corps  Air  Station — Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779530027 
Status:  Excess 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  1652 

Marine  Corps  Air  Station — Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779530028 
Status:  Excess 
Reason:  Other 
Comment:  Detached  Latrine 
Bldg.  8525 

Marine  Corps  Air  Station — Cherry  Point 
Co:  Jones  NC  28585- 
Landholding  Agency:  Navy 
Property  Number  779610013 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Structure  Ml  71 

Marine  Corps  Base,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779610016 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Structure  910 

Marine  Corps  Base,  Camp  Le)eune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779610017 
Status:  Unutilized 


Reason:  Secured  .\rea.  Extensive 

deterioration 
Structure  SVL142 
Marine  Corps  Base.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779610018 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Structure  S936 

Marine  Corps  Base,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Numh«r  779610019 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Structure  FC363 

Marine  Corps  Base,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779610020 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  924 

Marine  Corps  Base,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779610021 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  970,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779610022 
Status:  Unutilized 
Reason:  Seciued  Area,  Extensive 

deterioration 
Bldg.  SFC-104.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779610023 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  SFC-112,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779610024 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

Bldg.  SA-30,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779610025 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  A-37,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779610026 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  1820,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779610027 

Status:  Unutilized 


Reason:  Secured  Area,  Extensive 

deterioration 
>  Bldg.  CR115,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779620001 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  080,  Camp  Lejeune 
Greater  Sandy  Run  Training  Area 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779620023 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  1315. 

Marine  Corps  Air  Station,  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779620037 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1748 

Marine  Corps  Air  Station.  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779620038 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1898 

Marine  Corps  Air  Station,  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779620039 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  4054 

Marine  Corps  Air  Station,  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779620040 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  8075 

Marine  Corps  Air  Station,  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779620041 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  9 

VA  Medical  Center 
1100  Tunnel  Road 

Asheville  Co:  Buncombe  NC  28805- 
Landholding  Agency:  VA 
Property  Number  979010008 
Status:  Underutilized 
Reason:  Other 
Comment:  Friable  asbestos. 

Oregon 

Bldg.  0210 

500  Nevada  Street 

Klamath  Falls  Co:  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Number  619540002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  0211 
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500  Nevada  Street 

Klamath  Falls  Co:  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Number:  619540003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  0213 

500  Nevada  Street 

Klamath  Falls  Co:  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Number:  619540004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  0214 

500  Nevada  Street 

Klamath  Falls  Co:  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Number:  619540005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  510 

Wilson  Dam  Residence 

Klamath  Falls  Co:  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Number  619540006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Pennsylvania 

Bldg.  1981 

Naval  Weapons  Station — Q  Area 
Yorktown  Co:  York  PA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779640018 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Rhode  Island 

Bldg.  32 

Naval  Underwater  Systems  Center 

Gould  Island  Annex 

Middletown  Co:  Newport  RI  02840- 

Landholding  Agency:  Navy 

Property  Number;  779010273 

Status:  Excess 

Reason:  Secured  Area 

Texas 

Bldg.  2426 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010279 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2432 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010280 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2476 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010281 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2498 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010282 
Status:  Underutilized 


Reason:  Floodway 
Bldg.  2504 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010283 
Status:  Underutilized 
Reason:  Floodway 

Bldg.  1730 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010284 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2422 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010285 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2425 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010286 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2430 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010287 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2434 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010288 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2449 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy- 
Property  Number:  779010289 
Status:  Underutilized 
Reason:  Floodway 

Bldg.  2450 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010290 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2453 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010291 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2455 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010292 
Status:  Underutilized 
Reason:  Floodway 

Bldg.  2456 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 


Landholding  Agency:  Nav7 
Property  Number:  779010293 
Status:  Underutilized 
Reason:  Floodway 

Bldg.  2463 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010294 
Status:  Underutilized 
Reason:  Floodway 

Bldg.  2483 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010295 
Status:  Underutilized 
Reason:  Floodway 

Bldg.  2516 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010296 
Status:  Underutilized 
Reason:  Floodway 

Bldg.  2524 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010297 
Status:  Underutilized 
Reason:  Floodway 

Bldg.  2528 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010298 
Status:  Underutilized 
Reason:  Floodway 

Bldg.  24 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number  979010050 

Status:  Underutilized 

Reason:  Other 

Conunent:  Friable  asbestos. 

Bldg.  25 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number  979010051 

Status:  Underutilized 

Reason:  Other 

Comment:  Friable  asbestos. 

Bldg.  26 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number  979010052 

Status:  Unutilized 

Reason:  Other 

Comment:  Friable  asbestos. 

Virginia 

Matthews  Property 

Rt.  2 

Galax  Co:  Grayson  V,\  24333- 

Landholding  Agency:  Interior 

Property  Number  619640005 

Status:  Unutilized 

Reason:  Extensive  deterioration 
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Bldg.  63 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709- 
Landholding  Agency:  Navy 
Property  Number:  779520035 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  244 

Norfolk  Naval  Shipyard 

Portsmouth  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  779520036 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  286 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709- 
Landholding  Agency:  Navy 
Property  Number:  779520037 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  416 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709- 
Landholding  Agency:  Navy 
Property  Number  779520038 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  521 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709- 
Landholding  Agency:  Navy 
Property  Number  779520039 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  539 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709- 
Landholding  Agency:  Navy 
Property  Number:  779520040 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  760 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709- 
Landholding  Agency:  Navy 
Property  Number  779520041 
Status:  Unutilized 
Reason:  Within  2000  fi.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  763 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709- 
Landholding  Agency:  Navy 
Property  Number  779520042 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  1335 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709- 
Landholding  Agency:  Navy 
Property  Number  779520043 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  1488 


Norfolk  Naval  Shipyard 

Portsmouth  VA  23709- 

Landholding  Agency:  Navy 

Property  Numbei.  779520044 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  79 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number  779610014 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Bldg.  444 

Norfolk  Naval  Shipyard 

Portsmouth  VA  23709-5000 

Landholding  Agency:  Navy 

Property  Number  779620004 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  459 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
E»roperty  Number  779620005 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  462 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number  779620006 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  495 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number  779620007 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  761 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number  779620008 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  1438 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number  779620009 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  1442 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number  779620010 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  380B 

Naval  Wea(>ons  Station 
Yorkto%»m  Co:  York  VA  23691- 


Landholding  Agency:  Navy 
Property  Number  779620022 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  15  A 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number  779620049 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Water  Tower 

Naval  Amphibious  Base,  Little  Creek 

Murray  Road 

Virginia  Beach  VA 

Landholding  Agency:  Navy 

Property  Number  779630005 

Status:  Underutilized 

Reason:  Floodway 

Water  Tower 

Naval  Amphibious  Base,  Little  Creek 

Murray  Road 

Virginia  Beach  VA 

Landholding  Agency:  Navy 

Property  Number  779630006 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  LP-20 

Naval  Air  Station  Norfolk 

Norfolk  VA 

Landholding  Agency:  Navy 

Property  Number  779630021 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  LP-176 
Naval  Air  Station  Norfolk 
Norfolk  VA 

Landholding  Agency:  Navy 
Property  NumhKer  779630022 
Status:  Unutilized 
Reason:  Within  20OO  ft.  of  flammable  or 

explosive  material 
Bldg.  LP-177 
Naval  Air  Station  Norfolk 
Norfolk  VA 

Landholding  Agency:  Navy 
Property  Number  779630023 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  275 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number  779630024 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  430 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000  *- 

Landholding  Agency:  Navy 
Property  Number  779630025 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  13 
Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630044 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
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Bldg.  18 

Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630045 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  19 

Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630046 
Status:  Unutilized  • 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  71 

Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630047 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  118 

Naval  Weapons  Station.  Yorktowrn  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630048 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  301 

Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630049 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  306 

Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630050 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  358 

Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630051 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  361 

Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630052 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 

Bldg.  369 

Naval  Weapons  SUtion,  Yorktown  Co:  York 
VA  23691- 


Landholding  Agency:  Navy 
Property  Number  779630053 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Bldg.  387 

Naval  Weapons  Station,  Yorktowrn  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630054 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Bldg.  446 

Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630055 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Bldg.  472 

Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630056 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  540 

Naval  Weapons  SUtion.  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630057 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  562 

Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630058 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
-   explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  579 

Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630059 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  584 

Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630060 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Bldg.  587 

Naval  Weapons  SUtion,  Yorktovim  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630061 


SUtus:  Unutiliaed 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioratioo. 

Bldg.  612 

Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630062 
SUtus:  Unutilized 
Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Bldg.  639 

Naval  Weapons  SUtion,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630063 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Bldg.  757 

Naval  Weapons  SUtion,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630064 
Sutus:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  758 

Naval  Weapons  Station.  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630065 
Sutus:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  765 

Naval  Weapons  SUtion,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630066 
SUttis:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  742 

Naval  Weapons  SUtion,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630067 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  1245 

Naval  Weapons  SUtion,  Yorktown 

Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number  779630068 

Sutus:  Unutilized 

Reason:  Within  2000  ft  of  flammable  of 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  1344 

Naval  Weapons  Station,  Yorktown 
Co:  York  VA  23691- 
Landholdiitg  Agency:  Navy 
Property  Number  779630069 
Status:  Unutilized 
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Reason:  Within  2000  It.  of  flammable  or 
explosive  material.  Secured  Area, 
Extensive  deterioration 
BIdg.  1447 

Naval  Weapons  Station,  Yorktown 
Co:  York  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630070 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bidg.  1450 

Naval  Weapons  Station,  Yorktown 
Co:  York  VA  23691- 
Landholding  Agency:  Navy 
Property  NumbKPr:  779630071 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 

Extensive  deterioration 
Bldg.  1452 

Naval  Weapons  Station.  Yorktown 
Co:  York  VA  23691- 
Landhoiding  Agency:  Navy 
Property  Number:  779630072 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  1453 

Naval  Weapons  Station,  Yorktown 
Co:  York  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630073 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  1585 

Naval  Weapons  Station,  Yorktown 
Co:  York  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630074 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  1904 

Naval  Weapons  Station,  Yorktown 
Co:  York  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630075 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  1603 

Naval  Weapons  Station.  Yorktown 
Co:  York  VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630076 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 
Building  401 
Norfolk  Naval  Shipyard 
Portsmouth  VA  23709- 
Landholding  Agency:  Navy 
Property  Number:  779640001 
Status:  Excess 

Reason:  Extensive  deterioration 
Building  235 


Norfolk  Naval  Shipyard 

Portsmouth  VA  23709- 

Landholding. Agency:  Navy 

Property  Number:  779640002 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Floodway,  Secured 

Area,  Extensive  deterioration 
Building  657 
Naval  Weapons  Station 
Yorktown  Co:  York  VA  23691-   . 
Landholding  Agency:  Navy 
Property  Number:  779640003 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Building  380A 
Naval  Weapons  Station 
Yorktown  Co:  York  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779640004 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  1980 

Naval  Weapons  Station — Aviation  Field 
Yorktown  Co:  York.  V A  23691- 
Landholding  Agency:  Navy 
Property  Number:  779640017 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  55* 

Naval  Base  Norfolk,  St.  |u  lien's  Creek  Annex 
Co:  Chesapeake  VA 
Landholding  Agency:  Navy 
Property  Number:  779710059 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  56 

Naval  Base  Norfolk,  St.  Julien's  Creek  Annex 
Co:  Chesapeake  VA 
Landholding  Agency:  Navy 
Property  Number:  779710060 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  130 

Naval  Base  Norfolk,  St.  Julien's  Creek  Annex 
Co:  Chesapeake  VA 
Landholding  Agency:  Navy 
Property  Number:  779710061 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  240 

Naval  Base  Norfolk,  St.  Julien's  Creek  Annex 
Co:  Chesap>eake  VA 
Landholding  Agency:  Navy 
Property  Number:  779710062 
Status:  Excess 
Reason:  Extensive  deterioration 

Washington 

Bldg.  57 

Naval  Supply  Center  Puget  Sound 

Manchester  Co:  Kitsap  WA  98353- 

Landholding  Agency:  Navy 

Property  Number  779010091 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  47  (Report  1) 
Naval  Supply  Center,  Puget  Sound 
Manchester  Co:  Kitsap  WA  98353- 
Landholding  Agency:  Navy 
Property  Number:  779010230 
Status:  Unutilized 


Reason:  Secured  Area 
Bldg.  14 

Naval  Undersea  Warfare  Center  Div.,  Keyport 
Co:  Kitsap  WA  98345-7610 
Landholding  Agency:  Navy 
Property  Number:  779440001 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  39 

Naval  Undersea  Warfare  Center 
Co:  Kitsap  WA  98345- 
Landholding  Agency:  Navy 
Property  Number:  779510020 
Status:  Unutilized 
Reason:  Secured  Aifea,  Elxtensive 
deterioration 

Wyoming 

Bldg.  95 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  979110004 
Status:  Unutilized 
Reason:  Other 

Comment:  Sewage  digester  for  disposal  plant. 
Bldg.  96 
Medical  Center 

N.W.  of  town  at  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  NumhKer:  979110005 
Status:  Linutilized 
Reason:  Other 

Comment:  Pump  house  for  sewage  disposal 
plant. 

Structure  99 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  979110006 
Status:  Unutilized 
Reason:  Other 

Comment:  Mechanical  screen  for  sewage 
disfkosal  plant. 

Structure  100  , 

Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 

Sheridan  Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number:  979110007 

Status:  Unutilized 

Reason:  Other 

Comment:  Dosing  tank  for  sewage  disposal 

plant. 
Structure  101 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110008 
Status:  Unutilized 
Reason:  Other 
Comment:  Chlorination  chamber  for  sewage 

disposal  plant. 

Bldg.  97.  Medical  Center 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979410011 
Status:  Unutilized 
Reason:  Other 

Comment:  Sewage  disposal  plant 
Structure  98,  Medical  Center 
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Sheridan  Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number  979410012 

Status:  Unutilized 

Reason:  Other 

Comment:  Sludge  bed/sewage  disposal  plant 

LAND  (by  State) 

Arizona  ^ 

Santa  Fe  Pacific  Pipelines 
Avenue  7E  North  from  Hwy.  95 
Yuma  Co:  Yuma  AZ  85364- 
Landholding  Agency:  Interior 
Property  Number:  619420003 
Status:  Unutilized 
Reason:  Secured  Area 
Case  No.  95-019-Surplus  Land 
Dale  Anderson  (Famswocth) 
Mesa  Co:  Maricopa  AZ  85220- 
Landholding  Agency:  Interior 
Property  Number  619610001 
Status:  Excess 
Reason:  Other 
Comment:  inaccessible 
ARCO  Surplus  Land 
20-foot  strip,  53rd  Ave. 
Phoenix  Co:  Maricopa  AZ  85043- 
Landholding  Agency:  Interior 
Property  Number  619620001 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

58  acres 

VA  Medical  Center 
500  Highway  89  North 
Prescott  Co:  Yavapai  AZ  86313- 
Landholding  Agency:  VA 
Property  Number  970630001 
Status:  Unutilized 
Reason:  Floodway 

20  acres 

VA  Medical  Center 
500  Highway  89  North 
Prescott  Co:  Yavapai  AZ  86313- 
Landholding  Agency:  VA 
Property  Number  970630002 
Status:  Underutilized 
Reason:  Floodway 

California 

Naval  Air  Station,  Miramar 

San  Diego  Co:  San  Diego  CA  92145-5005 

Landholding  Agency:  Naw 

Property  Number:  779440026 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone 

Other 
Comment:  Inaccessible 

Lease  Parcel  #2 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number  779610004 

Status:  Underutilized 

Reason:  Secured  Area 

N.  V2  of  Lease  Parcel  #3 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number  779610005 

Status:  Underutilized 

Reason:  Secured  Area 

Lease  Parcel  #4 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 


Landholding  Agency:  Navy 
Property  Number  779610006 
Status:  Underutilized 
Reason:  Secured  Area 

Lease  Parcel  *6 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number  779610007 

Status:  Underutilized 

Reason:  Secured  Area 

Lease  Parcel  #7 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  779610008 

Status:  Underutilized 

Reason:  Secured  Area 

Lease  Parcel  #8 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number  779610009 

Status:  Underutilized 

Reason:  Secured  Area 

Lease  Parcel  #9 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number  779610010 

Status:  Underutilized 

Reason:  Secured  Area 

Lease  Parcel  #10 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number  779610011 

Status:  Underutilized 

Reason:  Secured  Area 

Lease  Parcel  #11 

Naval  Construction  Battalion  Center 
Port  Hueneme  Co:  Ventura  CA  93043-4301 
Landholding  Agency:  Navy 
Property  Number  779610012 
Status:  Underutilized 
Reason:  Secured  Area 
DVA  Medical  Center 
4951  Arroyo  Road 
Livermore  Co:  Alameda  CA  94550- 
Landholding  Agency:  VA 
Property  Number  979010023 
Status:  Unutilized 

Reason:  Other  Comment:  750,000  gallon 
water  reservoir 

Florida 

Boca  Chica  Field 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  23040- 

Landholding  Agency:  Navy 

Property  Number  779010097 

Status:  Unutilized 

Reason:  Floodway 

East  Martello  Battery  #2. 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number  779010275 

Status:  Excdto 

Reason:  Within  airport  runway  clear  zone 

Wildlife  Sanctuary,  VAMC 

10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 

Landholding  Agency:  VA 

Property  Number  979230004 


Status:  Underutilized 
Reason:  Other 
Comment:  Inaccessible 

Georgia 

Naval  Submarine  Base 

Grid  G-5  to  G-10  to  Q-6  to  P-2 

Kings  Bay  Co:  Camden  GA  31547-. 

Landholding  Agency:  Navy 

Property  Number  779010228 

Status:  Underutilized 

Reason:  Secured  Area 

Idaho 

Zamzow  Sidewalk  Sale 
0.5  acres 

Boise  Co:  Ada  ID  83705- 
Landholding  Agency:  Interior 
Property  Number  619630001 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Maryland 

5.635  sq.  ft.  of  Land 
Solomon's  Annex 
Solomon's  MD 
Landholding  Agency:  Navy 
Property  Number  779230001 
Status:  Ejccess 
Reason:  Other 
Comment:  Drainage  Ditch 


^ 


Minnesota 

VAMC 

VA  Medical  Center 
4801  8th  Street  No. 
St.  Cloud  Co:  Stems  MN  56303- 
Landholding  Agency:  VA 
Property  Number  979010049 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

New  York 

Cooke's  Island — 32  acres 
Lake  Champlain 
Whitehall  Co:  Washington  NY 
Landholding  Agency:  GSA 
Property  Number  549710009 
Status:  Excess 
Reason:  Other 
Comment:  Inaccessible 
GSA  Number  l-D-NY-847 

Tract  1 

VA  Medical  Center 

Bath  Co:  Steuben  NY  148 10- 

Location:  Exit  38  off  New  York  SUte  Route 

17. 
Landholding  Agency:  VA 
Property  Number  979010011 
Status:  Unutilized 
Reason:  Secured  Area 

Tract  2 

VA  Medical  Center 

Bath  Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  Stole  Route 

17. 
Landholding  Agency:  VA 
Property  Number  979010012 
Stotus:  Unutilized 
Reason:  Secured  Area 

Tracts 

VA  Medical  Center 
Bath  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  Stole  Route 
17. 
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Landholding  Agency ;  VA 

Property  Number  979010012 

Status:  Underutilized 

Reason:  Secured  Area 

Tract  4 

VA  Medical  Center 

Bath  Co:  Steuben  NY  148 10- 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number:  979010014 
Status:  Unutilized 
Reason:  Secured  Area 

Oregon 

Cherry  Creek  Property  Disposal 

1.56  acres  of  land 

Madras  Co:  Jefferson  OR  97741- 

Landholding  Agency:  Interior 

Property  Number:  61920O0A 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Portion/Oregon  Landfill 

3  acres 

Ontario  Co:  Malheur  OR  97914- 

Landholding  Agency:  Interior 

Property  Number  619630002 

Status:  Unutilized 

Reason:  Other 

Comment:  landlocked 

Puerto  Rico 

119.3  acres 

Culebra  Island  PR  00775- 
Landholding  Agency:  Interior 
Property  Number:  61921 000 1 
Status:  Excess 
Reason:  Floodway 
Destino  Tract 
Eastern  Maneuver  Area 
Vieques  PR  0076S- 
Landholding  Agency:  Navy 
Property  Number  779240016 
Status:  Excess 
Reason:  Other 
Comment:  Inaccessible 
Punta  Figueras — Naval  Station 
Ceiba  PR  00735- 
Landholding  Agency:  Navy 
Property  Number  779240017 
Status:  Excess 
Reson:  Floodway 

Virginia 

SCxSC  site 

Naval  Air  Station  Norfolk 

SP  area 

Norfolk  VA 

Landholding  Agency:  Navy 

Property  Number  779630002 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Floodway 
SO'xSO'  site 

Naval  Air  Station  Norfolk 
NM  area 
Norfolk  VA 

Landholding  Agency:  Navy 
Property  Number  779630003 
Status:  Underutilized 
Season:  Within  2000  ft.  of  flammable  or 

explosive  material 
SCxSO"  site 
Naval  Base  Norfolk 
SDA  araa 
Norfolk  VA 


Landholding  Agency:  Navy 

Property  Number:  779630004 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Floodway 

2— Water  Tower  Sites 

Naval  Amphibious  Base.  Little  Creek 

D/3rd  St. 

Virginia  Beach  VA 

Landholding  Agency:  Navy 

Property  Number:  779630007 

Status:  Underutilized 

Reason:  Floodway 

50'x50'  site 

Fleet  Combat  Training  Center  Atlantic 

Loon  Court 

Virginia  Beach  VA 

Landholding  Agency:  Navy 

Property  Number:  779630008 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

50'x50'  site 

Fleet  Combat  Training  Center  Atlantic 

Regulus  Avenue 

Virginia  Beach  VA  23461- 

Landholding  Agency:  Navy 

Property  Number  779630009 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
50'x50'  site 

Naval  Weapons  Station  Yorktown 
Barracks/Railroad  Rd 
Yorktown  VA 
Landholding  Agency:  Navy 
Property  Number  779630010 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
5O'x50'  site 

Naval  Weapons  Station  Yorktown 
Cheesecake/Burma  Rd. 
Yorktowm  VA 

Landholding  Agency:  Navy 
Property  Number  779630011 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
50'x50'  site 

Naval  Weapons  Station  Yorktown 
W.  Beachwood/Burma  Rd. 
Yorktown  VA 
Landholding  Agency:  Navy 
Property  Number  779630012 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
SCxSC  site 

Norfolk  Naval  Shipyard  Portsmouth 
Victory  Blvd. 
Norfolk  VA 

Landholding  Agency:  Navy 
Property  Number  779630013 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Washington 

Land  (Report  2),  234  acres 
Naval  Supply  Center.  Puget  Sound 
Manchester  Co:  Kitsap  WA  98353- 
Landholding  Agency:  Navy 
Property  Number  779010231 
Status:  Unutilized 


Reason:  Secured  Area 
Land-Port  Hadlock  Detachment 
Naval  Ordnance  Center  Pacific  Division 
Port  Hadlock  Co:  Jefferson  WA  98339- 
Landholding  Agency:  Navy 
Property  Number  779640019 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area 

IFR  Doc.  97-  6135  Filed  3-13-97;  8:45  am| 

BtLUNG  CODE  4210.^9-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Assistant  Secretary- 
Water  and  Science;  Central  Utah 
Project  Completion  Act,  Upaico  Unit 
Replacement  Project 

AGENCIES:  The  Department  of  the 
hiterior  (Department)  and  the  Central 
Utah  Water  Conservancy  District 
(District). 

ACTION:  Notice  of  the  draft 
environmental  impact  statement 
extension  of  comment  period:  DES 
96-51. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the 
Department  and  the  District  have  issued 
a  joint  Draft  Environmental  Impact 
Statement  (Draft  EIS)  on  the  Upaico 
Unit  Replacement  Project  (Upaico).  The 
Draft  EIS  was  filed  with  the 
Environmental  Protection  Agency  on 
December  27,  1996.  Informal  requests 
have  been  received  from  Federal 
agencies  to  extend  the  written  comment 
period.  Therefore,  the  date  for  submittal 
of  written  comments  is  being  extended. 
DATES:  Written  comments  on  the  Draft 
EIS  must  be  submitted  or  postmarked  no 
later  than  March  28, 1997. 
ADDRESSES:  Comments  on  the  Draft  EIS 
should  be  addressed  to:  Terry 
Holzworth,  Project  Manager,  Central 
Utah  Water  Conservancy  District,  355 
West  1300  South,  Orem.  Utah  84058. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  copies  of  the  Draft  EIS,  or 
copies  of  the  feasibility  studies,  the 
resources  technical  reports,  or 
information  on  matters  related  to  this 
notice  can  be  obtained  on  request  from: 
Ms.  Nancy  Hardman,  Central  Utah 
Water  Conservancy  District,  355  West 
1300  South,  Oram,  Utah  84058, 
Telephone:  (801)  226-7187,  Fax:  (801) 
226-7150. 

Copies  are  also  available  for 
inspection  at: 
Central  Utah  Water  Conservancy 

District.  355  West  1300  South,  Orem, 

Utah  84058 
£>epartment  of  the  Interior,  Natural 

Resource  Library.  Serials  Branch,  18th 
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and  C  Streets.  NW.  Washington.  DC 

20240 
Department  of  the  Interior,  Central  Utah 

Project  Completion  Act  Office.  302 

East  1860  South,  Provo,  Utah  84606 
Bureau  of  Indian  Affairs,  Uintah  and 

Ouray  Agency.  988  South  7500  East, 

Fort  Duchesne,  Utah  84026. 

Dated:  March  10, 1997. 
Ronald  Johnston, 

CUPCA  Program  Director,  Department  of  the 
Interior. 
(PR  Doc  97-6495  Filed  3-13-97;  8:45  am] 

BRUNO  COO€  4310-RK-P 


Office  of  ttie  Secretary 

Notice  of  Intent  (Notice)  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
and  Hold  Public  Scoping  Workshops 
on  Water  Resource  Management 
Proposals  in  Churchill,  Douglas,  Lyon, 
Storey,  and  Washoe  Counties,  Nevada 

AGENCY:  Office  of  the  Assistant 
Secretary — Water  and  Science,  Interior. 
ACTKM:  Notice  of  intent 

SUMMARY:  The  Department  of  the 
Interior  plans  to  hold  four  public 
scoping  workshops  to  gather 
information  that  can  be  used  to  prepare 
an  EIS  on  actions  related  to  water 
resources  in  the  Truckee  and  Carson 
Rivers.  The  purpose  of  this  EIS  is  to 
review,  in  a  comprehensive  manner, 
four  proposed  actions  and  consider  the 
environmental  effects  of  those  and  other 
actions.  The  Truckee-Carson 
Coordination  Office,  acting  on  behalf  of 
the  Department  of  the  Interior,  will 
serve  as  lead  agency  and  supervise 
pre{>aration  of  the  EIS.  Cooperating 
federal  agencies  include  Bureau  of 
Indian  Affairs,  Bureau  of  Reclamation, 
and  U.S.  Fish  and  WildUfe  Service. 
DATES:  Public  scoping  woiiuhops  will 
be  held  at  the  following  locations 
beginning  at  7:00  pm  and  ending  no 
later  than  9:00  pm  on  the  dates 
indicated: 


Dale 

Locabon 

MaiOi  11.  1997  .. 

FaHon  Convention  Center, 

Fallon,  f4evad& 

March  13, 1997  .. 

Femtey  Town  BuiWing, 

Femley,  Nevada. 

March  18. 1997  .. 

U.S.  Geotogcal  Sufvey 

Conterence  Room,  Car- 

son City.  Nevada. 

March  20.  1997  .. 

Washoe  County  Commis- 

sioners  Chambers, 

Reno.  Nevada. 

Interested  persons  are  encouraged  to 
attend  the  workshops  to  identify  and 
discuss  major  issues,  concerns, 
opportunities,  and  alternatives  that 


should  be  considered  in  the  EIS.  The 
workshops  will  begin  with  a  brief 
presentation  describing  the  proposed 
action  followed  by  an  opportunity  for 
interested  citizens  to  provide 
information  relevant  to  the  EIS 
preparation  process.  The  primary 
purpose  of  the  scoping  workshops  is  to 
identify  issues  and  information  related 
to  the  proposed  project  rather  than  to 
debate  those  issues. 

These  meetings  supplement  scoping 
meetings  held  in  September  1995  on 
three  of  the  four  proposed  actions. 
Scoping  comments  submitted  following 
those  meetings  will  also  be  considered 
in  preparing  this  EIS. 

The  scoping  period  will  begin  on  the 
date  of  the  first  scoping  meeting  and 
remain  open  through  preparation  of  the 
EIS.  Interested  agencies,  organizations, 
and  individuals  are  asked  to  submit 
written  comments  on  the  scope  of  the 
environmental  document  on  or  before 
April  28,  1997. 

ADDRESSES:  Interested  parties  are 
requested  to  send  their  written 
commnets  on  the  scope  of  the 
environmental  document,  significant 
issues  that  should  be  addressed,  and 
alternatives  that  should  be  considered  to 
the  following  address:  EIS  Scoping 
Comments,  Truckee-Carson 
Coordination  Office,  1000  William 
Street,  Suite  100.  Carson  City.  Nevada 
89701. 

SUPPt^MENTARY  MFORMATION:  The 
Truckee  and  Carson  Rivers  flow 
eastward  out  of  the  Sierra  Nevada 
mountains  and  drain  to  interior  basins. 
The  Truckee  River  terminates  in 
Pyramid  Lake;  the  Carson  River 
terminates  in  the  Stillwater  wetlands 
and  Carson  Sink.  Water  rights  disputes 
over  waters  of  the  Truckee  and  Carson 
Rivers  date  back  to  the  1860's  during  a 
period  of  booming  regional  mining  and 
lumbering  activity.  Consumptive  use  of 
water  from  the  two  rivers  increased 
significantly  diiring  the  late  1880's  and 
early  1900's  with  the  advent  of  various 
irrigatimi  developments,  including  the 
Newlands  Irrigation  Project,  one  c^  the 
first  Federally  funded  irrigation 
projects.  With  the  increasing  growth  and 
urbanization  of  the  20th  Century, 
additional  demands  were  placed  on  the 
Region's  water  supply.  In  addition, 
issues  brought  forward  by  the 
establishment  of  the  Pyramid  Lake 
Paiute  Indian  Reservation  in  1859.  and 
the  Fallon  Paiute-Shoshone  Tribes 
Indian  Reservation  in  1902  played  a 
major  role  in  the  evolution  of  water- 
rights  disputes  in  the  region. 

Before  the  mid-1800's.  all  water  in  the 
Truckee  River  flowed  into  Pyramid  Lake 
with  overflows  forming  Winnemucca 


Lake,  supporting  fish  poptilations 
essential  to  the  life  and  economy  of  the 
Pyramid  Lake  Paiute  Tribe.  In  Lahontan 
Valley,  the  Carson  River  flowed  into 
vast  weUands  that  sustained  major 
populations  of  waterfowl,  shorebirds 
and  other  wildlife.  A  substantial 
population  of  Native  Americans 
inhabited  the  weUands  and  were 
dependent  on  its  resources.  Gradually, 
upstream  consumptive  use  and  changes 
to  water  quality  in  the  two  rivers 
contributed  to  the  degradation  of 
weUand  and  lake  habitats  and  the 
species  that  depended  on  them. 
Substantial  change  was  caused  by  the 
development  of  the  Newlands  Irrigation 
Project,  authorized  by  the  Reclamation 
Act  of  1902. 

A  majority  of  the  Newlands  Project 
acreage,  known  as  the  Carson  Division, 
is  located  in  the  Carson  River 
watershed.  However,  in  most  years, 
water  entitlements  in  the  Carson 
Division  caimot  he  satisfied  solely  by 
Carson  River  flows.  Varying  quantities 
of  Truckee  River  water  are  aimually 
diverted  r  ut  of  the  Truckee  River 
watershed  and  away  from  Pyramid  I.^e 
to  serve  agricultiire,  wetlands,  and  other 
water  rights  in  Lahontan  Valley  and  in 
the  Truckee  Division  of  the  Newlands 
Project  Primarily  as  a  result  of 
diversions  for  the  Newlands  Project,  the 
level  of  Pyramid  Lake  began  to  decline 
and  today,  the  lake  is  more  than  65  feet 
lower  than  it  was  100  years  ago.  In 
addition,  primary  weUands  in  Lahontan 
Valley,  which  historically  fluctuated 
between  100,000  and  300,000  acres  in 
size,  were  reduced  to  a  current  average 
of  9.800  acres  as  a  consequence  of  water 
use  on  the  Carson  River  and  prolonged 
drought.  Today,  remaining  weUands  are 
primarily  sustained  by  irrigation  return 
flows,  a  portion  of  which  can  be  of  poor 
quality. 

Public  Law  101-618,  the  Truckee- 
Canon-Pyramid  Lake  Water  Ri^its 
Settieraent  Act,  was  enacted  in  1990. 
The  Act  assigned  numerous  diverse 
responsihiUties  to  the  Department  of  the 
Interior  for  initiatilig  actions  addressing, 
in  part,  wetlands,  endangered  species, 
and  water  resource  management.  The 
Department  of  the  Interior  also  has 
responsibilities  to  satisfy  setUement 
agreements,  meet  Newlands  Project 
water  rights,  and  properly  protect 
resources  held  in  trust  for  Indian  tribes 
in  the  region. 

Propoaea  Actioiis 

The  EIS  will  consider  the  potential 
impacts  of  the  proposed  water  resource 
management  actions  described  above 
and  the  interrelationships  of  these 
waters. 
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1.  The  Secretary  is  authorized  and 
directed  by  Section  206(a)  of  the  Act  to 
acquire  water  and  water  rights  to    ,. 
sustain,  on  a  long-term  average,  25,000 
acres  of  primary  wetland  habitat  in 
Lahontan  Valley.  The  U.S.  Fish  and 
Wildlife  Service  (FWS)  is  preparing  a 
wetlands  management  plan  detailing 
actions  necessary  to  best  manage  water 
being  acquired  to  sustain  25,000  acres  of 
wetland  habitat,  including  the  timing  of 
water  applications  to  wetlands,  and  the 
volumes  of  acquired  water  to  be 
applied. 

2.  Section  207(a)  directs  the  Secretary 
to  expeditiously  implement  plans  for 
the  conservation  and  recovery  of 
endangered  cui-ui,  a  fish  species  found 
only  in  Pyramid  Lake  and  the  lower 
Truckee  River.  Section  207(c)(1) 
authorizes  the  Secretary  to  acquire 
water  and  water  rights  to  assist  the 
conservation  and  recovery  of  the 
species.  General  recovery  actions  are 
authorized  under  the  Endangered 
Species  Act.  The  recovery  objective 
stated  in  the  Cui-ui  Recovery  Plan, 
completed  by  the  Fish  and  Wildlife 
Service  in  1992,  is  to  improve  the  status 
of  cui-ui  so  that  the  species  has  at  least 
a  0.95  probability  of  persisting  for  200 
years.  This  objective  necessitates 
securing  spawning  habitat  in  the  lower 
Truckee  River  and  rearing  habitat  in 
Pyramid  Lake  as  well  as  an  avenue  of 
passage  for  spawners  and  larvae. 

3.  The  Secretary  is  considering 
modifications  to  the  Newlands  Irrigation 
Project  Operating  Criteria  and 
Procedures  (OCAP).  The  OCAP  were 
most  recently  modified  in  1988  and  in 
the  intervening  years,  several  factors 
which  affect  water  management  in  the 
Project  have  changed.  For  example,  the 
number  of  water-righted,  irrigated  acres 
in  the  Project  has  not  expanded  to  meet 
predicted  levels.  Also,  formulas  used  to 
calculate  allowable  diversions  of 
Truckee  River  water  to  the  Project  need 
to  be  revised  to  reflect  current  and 
expected  conditions  within  the  Project. 
Short-term  OCAP  adjustments  within 
the  framework  of  the  existing  criteria 
and  procedures  are  currently  in 
preparation  to  account  for  changes  in 
water  demand  assiunptions  and 
operational  experience  gained  since 
1988.  The  Department  of  the  Interior 
will  examine  more  fundamental 
potential  revisions  to  OCAP  in  order  to 
optimize  the  use  of  Project  water  to 
meet  competing  uses  and  legal 
responsibilities,  including  serving 
agricultural  water  rights,  meeting  trust 
responsibilities  to  the  Pyramid  Lake 
Paiute  and  Fallon  Paiute-Shoshone 
Tribes,  conserving  and  recovering 
endangered  fish  species,  restoring  and 


protecting  Lahontan  Valley  wetlands, 
and  meeting  other  water  demands. 

4.  In  October  1996.  the  United  States 
signed  the  Truckee  River  Water  Quality 
SetUement  Agreement  with  the  cities  of 
Reno  and  Sparks,  Washoe  County,  the 
State  of  Nevada,  and  the  Pyramid  Lake 
Paiute  Tribe.  The  agreement  resolves 
litigation  over  approval  and  operation  of 
the  Reno-Sparks  water  treatment  facility 
brought  by  the  Pyramid  Lake  Paiute 
Tribe  against  Reno,  Sparks,  the  State  of 
Nevada,  and  the  U.S.  Environmental 
Protection  Agency.  Under  terms  of  the 
agreement,  the  Department  of  the 
Interior  will  allocate  $12  million  over 
five  years  to  acquire  Truckee  River 
water  rights  and  dedicate  them  to  a  joint 
program  to  manage  an  equal  quantity  of 
water  rights  to  be  acquired  by  Reno. 
Sparks,  and  Washoe  County  for  the 
purpose  of  improving  water  quality  and 
instream  flows  in  the  Truckee  River 
from  Reno  to  Pyramid  Lake.  In  addition, 
the  Department  of  the  Interior  agreed  to 
aid  Reno,  Sparks,  and  Washoe  County 
in  meeting  water  quality  goals  by  storing 
acquired  water  in  federal  Truckee  River 
reservoirs  and  timing  releases  to 
improve  instream  flows  during  normally 
dry  periods  of  the  summer  and  early 
fall. 

Other  Actions  To  Be  Considered 

In  addition,  the  EIS  will  consider  an 
extensive  list  of  proposed  and  active 
projects  that  may  have  cumulative 
impacts  within  the  scope  of  this 
document.  Two  actions  authorized 
under  P.L.  101-618  are  being  reviewed 
in  separate  ElSs.  These  are:  (1) 
Modification  of  reservoir  and  river 
operations  on  the  Truckee  River  as 
described  in  the  Truckee  River 
Operating  Agreement  draft  EIS  currently 
being  prepared  by  the  Bureau  of 
Reclamation  and  the  U.S.  Fish  and 
Wildlife  Service  (FWS),  and  expected  to 
be  released  in  the  spring  of  1997;  and  (2) 
acquisition  of  water  for  development  of 
wetlands  at  the  terminus  of  the  Carson 
River  as  described  in  the  Lahontan 
Valley  Wetlands  Water  Rights 
Acquisition  Program  final  EIS  released 
by  the  FWS  in  September  1996. 

Additional  projects  and  actions  to  be 
considered  include  the  new  Operation 
and  Maintenance  contract  for  the 
Newlands  Irrigation  Project;  possible 
agreement  between  the  Department  of 
the  Interior  and  the  Fallon  Paiute- 
Shoshone  Tribe  regarding  water  and 
water-rights  management,  acquisition, 
and  protection:  efforts  of  the  Fish  and 
Wildlife  Service  to  acquire  water  from 
I  he  Upper  Carson  River;  implementation 
>f  the  agreement  with  the  Department  o; 
the  Navy  to  conserve  and  transfer  watei 
trom  the  Fallon  Naval  Air  Station  to  the 


Fish  and  Wildlife  Service:  and  possible 
water  storage  agreements  for  Lahontan 
Reservoir.  The  EIS  proposed  in  this 
Notice  will,  as  part  of  its  analysis, 
consolidate  and  review  the  efl'ects  of 
these  and  other  water  management 
actions  identified  during  the  scoping 
process. 

This  notice  is  being  published,  and 
the  environmental  review  of  this  project 
will  be  completed,  in  accordance  with 
Council  on  Environmental  Quality 
Regulations  for  Implementing  the 
National  Environmental  Policy  Act  (40 
CFR  1508.22). 

Tentative  Schedule 

Estimated  dates  for  completion  of 
activities  for  an  environmental  impact 
statement  evaluating  the  potential 
impacts  of  water  resources  management 
in  the  Truckee  and  Carson  Rivers 
program  are: 


Milestone 

Date 

Pubiic  Scoping  Period 

April  1997. 

Identification  of  Alter- 

May 1997. 

natives. 

Draft  EIS  Published  .. 

December  1997. 

Public  Hearings  on 

January  1998. 

DEIS. 

Final  EIS  filed  witti 

June  1998. 

EPA. 

Implementation  of  De- 

August 1998. 

cisions. 

Dated:  March  7, 1997. 
Patricia ).  Beneke, 

Assistant  Secretary — Water  and  Science. 
(FR  Doc.  97-6471  Filed  3-13-97;  8:45  am) 

BILUNO  CODE  4310-RK-M 


Exxon  Valdez  Oil  Spill  Trustee  Council; 
Restoration  of  Resources  and  Services 
Injured  by  Oil  Spill;  (FY  1998) 
Proposals  Request 

agency:  Department  uf  the  Interior, 
Office  of  the  Secretary. 
ACTION:  Invitation  for  proposals. 

SUMMARY:  The  Exxon  Valdez  Oil  Spill 
Trustee  Council  is  asking  the  public, 
private  organizations,  and  government 
agencies  to  submit  proposals  for  the 
restoration  of  the  Exxon  Valdez  oil  spill 
region.  The  Invitations  to  Submit 
Restoration  Proposals  for  Federal  Fiscal 
Year  1998,  a  booklet  explaining  the 
process,  is  available  from  the  Trustee 
Council  office. 

DATES:  Proposals  are  due  April  15,  1997, 
at  5:00  p.m. 

ADDRESSES:  Exxon  Valdez  Oil  Spill 
Trustee  Council.  645  "G"  Street,  Suite 
401,  Anchorage,  Alaska  99501. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Restoration  Office,  (907)  278-8012  or 
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toll  ft^e  at  (800)  478-7745  (in  Alaska)  or 
(800)  283-7745  (outside  Alaska). 
SUPPLEMENTARY  INFORMATION:  Following 
the  Exxon  Valdez  oil  spill  in  March 
1989,  a  Trustee  Council  of  three  state 
and  three  federal  trustees,  including  the 
Secretary  of  the  Interior,  was  formed. 
The  Trustee  Council  prepared  a 
restoration  plan  for  the  injured 
resources  and  services  within  the  oil 
spill  area.  The  restoration  plan  calls  for 
annual  work  plans  identifying  projects 
to  accomplish  restoration.  Each  year 
proposals  for  restoration  projects  are 
solicited  from  a  variety  of  organizations, 
including  the  public. 
Dated:  March  7,  1997. 
Willie  R.  Taylor, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

(FR  Doc.  97-6530  Filed  3-13-97;  8:45  ami 
BILUNG  CODE  4310-R6-P 


Fish  and  Wildlife  Service 

Preparation  of  an  Environniental 
Impact  Statement  on  a  Permit 
Application  to  Incidentally  Take 
Threatened  and  Endangered  Species 
in  Association  With  the  San  Joaquin 
County  Multiple  Species  Conservation 
Plan  in  San  Joaquin  County,  CA 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  and  the  County  of  San  Joaquin, 
California,  intend  to  prepare  a  joint 
Federal  Environmental  Impact 
Statement/State  Environmental  Impact 
Report  (Statement/Report),  pursuant  to 
the  National  Environmental  Policy  Act 
and  California  Environmental  Quality     ^ 
Act.  The  Service  intends  to  proceed 
with  preparation  of  the  joint  Statement/ 
Report  in  response  to  an  anticipated 
application  by  San  Joaquin  County  to 
obtain  a  30-year  permit  under  the 
Federal  Endangered  Species  Act  that 
would  authorize  incidental  take  of  up  to 
approximately  100  species  of  plants  and 
animals.  The  anticipated  application 
would  be  accompanied  by  a  Habitat 
Conservation  Plan.  This  notice  describes 
the  proposed  action  and  alternatives, 
and  the  history  of  the  scoping  process. 
DATES:  Written  comments  will  be 
accepted  by  the  Service  at  the  address 
below  until  April  14,  1997. 
ADDRESSES:  Information  and  comments 
related  to  preparation  of  the  joint 
Statement/Report  should  be  submitted 
to  Mr.  Wayne  White.  Field  Supervisor. 
U.S.  Fish  and  Wildlife  Service,  3310  El 


Camino  Avenue,  Suite  120,  Sacramento, 
California  95821.  Written  comments 
also  may  be  sent  by  facsimile  to  (916) 
979-2723. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Cross,  Division  of  Endangered 
Species,  at  the  above  Sacramento 
address,  telephone  (916)  979-2725. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Background  material  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  (7:30  a.m. 
to  4:30  p.m.,  Monday  through  Friday)  at 
the  above  Service  address. 

History  of  the  Scoping  Process 

The  public  scoping  process  for  the 
Statement/Report  was  formally  initiated 
with  the  publication  by  San  Joaquin 
County  of  a  Notice  of  Public  Hearing 
Scoping  Meetings  and  Notice  of 
Preparation/Notice  of  Intent  for  the 
Preparation  of  a  Joint  Environmental 
Impact  Report/Environmental  Impact 
Statement  for  the  San  Joaquin  County 
Multi-species  Habitat  Conservation  and 
Open  Space  Plan  in  The  Record  (the 
largest  distribution  newspaper  in  San 
Joaquin  County)  on  January  22,  1997. 
This  Notice  also  was  sent  to  271 
organizations,  agencies,  native 
American  tribes  and  other  interested 
public  within  San  Joaquin  County  and 
adjacent  cities  and  counties.  On 
February  6,  1997.  the  Service  attended 
a  public  scoping  meeting  held  in  the 
city  of  Stockton,  California,  pursuant  to 
the  January  22  notice.  During  this 
meeting,  concern  was  raised  regarding 
the  potential  impact  of  linear  projects 
that  could  create  significant  dispersal 
barriers  to  certain  species  that  will  be 
addressed  in  the  Habitat  Conservation 
Plan  (e.g.,  water  delivery  canals).  The 
Service  intends  to  use  the  information 
collected  at  the  February  6  scoping 
meeting  and  a  second  scoping  meeting 
held  on  March  5, 1997,  in  Lodi, 
California,  as  well  as  other  information 
and  comments  received  in  development 
of  the  joint  Statement/Report. 

Proposed  Action 

San  Joaquin  County  intends  to  submit 
an  application  to  the  Service  for  a  30- 
year  incidental  take  permit  under 
Section  10(a)(1)(B)  of  the  Federal 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  application  would 
include  a  Multi-Species  Habitat 
Conservation  and  Open  Space  Plan 
(Plan)  that  would  serve  as  a  Habitat 
Conservation  Plan  as  defined  by  Section 
10(a)(1)(B)  of  the  Act. 

The  Service  anticipates  that  San 
Joaquin  County  would  seek  a  permit 


authorizing  incidental  take,  now  or  in 
the  future,  of  up  to  approximately  100 
species,  to  the  extent  that  take  is 
prohibited  under  Section  9  of  the  Act 
for  each  of  these  species.  The 
anticipated  permit  application  woidd 
include  12  listed  species:  the 
endangered  San  Joaquin  kit  fox  (Vulpes 
wacrotis  mutica).  Conservancy  fairy 
shrimp  (Bmnchinecta  conservatio), 
longhom  fairy  shrimp  [Bmnchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi),  large- 
flowered  fiddleneck  [Amsinckia 
gmndiflom),  and  palmate-bracted  bird's- 
beak  [Cordylanthus  palmatus],  and  the 
threatened  California  red-legged  frog 
[Rana  aurora  draytonii),  valley 
elderberry  longhom  beetle  [Desmocerus 
califomicus  dimorphus),  vernal  pool 
fairy  shrimp  [Bmnchinecta  lynchi), 
delta  smelt  [Hypomesus  tmnspacificus), 
giant  garter  snake  [Thamnophis  gigas), 
and  Aleutian  Canada  goose  [Bmnta 
canadensis  leucopareia).  In  addition, 
the  anticipated  application  likely  would 
seek  assurances  for  future  incidental 
take,  should  it  become  necessary,  of  83 
currently  unlisted  species.  These 
unlisted  species  include  4  species 
proposed  for  listing:  the  Sacramento 
splittail  [Pogonichthys  macrolepidotus), 
succulent  owl's  clover  (fleshy  owl's 
clover)  [CastiUeja  campestris  ssp. 
succulenta)  and  Colusa  grass 
[Neostapfia  colusana).  currently 
proposed  for  threatened  status,  and 
Greene's  tuctoria  [Tuctaria  greenei), 
currently  proposed  for  endangered 
status.  Should  an  unlisted  species 
covered  by  the  Plan  be  listed  in  the 
future,  take  authorization  would  become 
effective  upon  listing  under  the  Act. 

The  anticipated  Plan  would 
encompass  all  of  San  Joaquin  County: 
approximately  1.400  square  miles 
(900.000  acres),  including  43  percent  of^ 
the  Sacramento-San  Joaquin  Delta.  The 
Plan,  however,  would  only  be 
applicable  to  the  area  covered  by  those 
jurisdictions  choosing  to  adopt  the  Plan. 
The  anticipated  Plan  would  allow 
conversion  of  up  to  104.299  acres  of 
land  to  non-open  space  uses  while 
providing  compensation  for 
approximately  100  plant  and  animal 
species  and  52  vegetative  communities, 
including  the  conversion  of  vernal  pools 
to  such  uses  pursuant  to  the  Federal 
Clean  Water  Act. 

The  anticipated  Plan  would  have 
multiple  purposes,  all  of  which  address 
the  conversion  of  open  space  (for 
wildlife,  agricultiiral,  recreational, 
educational,  flood  control  and  other 
uses)  to  non-open  space  uses.  The 
anticipated  Plan  would  allow  new 
development  to  proceed  with 
predetermined,  standardized  mitigation 
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measures  for  habitat  loss.  The 
anticipated  Plan  would  eliminate  the 
need  for  project  surveys  and  mitigation 
negotiations,  and  would  be  limited  to 
payment  of  a  fee  (or  in-lieu  land 
dedications,  if  preferred)  and 
implementation  of  incidental  take 
avoidance  measures. 

The  anticipated  Plan  would  be 
completed  by  the  San  Joaquin  Council 
of  Governments  (Council  of 
Covenunents)  through  a  planning 
process  pursuant  to  a  Memorandum  of 
Understanding  adopted  by  the  Service, 
San  Joaquin  Coimcil  of  Governments, 
San  Joaquin  County,  the  California 
Department  of  Fish  and  Came,  Caltrans, 
and  the  cities  of  Escalon,  Lathrop,  Lodi, 
Manteca,  Ripon,  Stockton,  and  Tracy. 

Only  those  agencies  adopting  the  Plan 
would  be  covered  by  it.  Agencies 
indicating  interest  in  adopting  the 
anticipated  Plan  are:  the  San  Joaquin 
Council  of  Governments;  San  Joaquin 
County;  Caltrans;  Federal  Highway 
Administration;  San  Joaquin  Area  Flood 
Control  Agency;  Stockton  East  Water 
District;  Reclamation  Districts,  some 
local  School  Districts;  East  Bay 
Municipal  Utilities  District;  and  the 
cities  of  Escalon,  Lathrop,  Lodi, 
Manteca,  Ripon,  Stockton,  and  Tracy. 
To  receive  coverage  under  the  Plan, 
incidental  take  authorizations  would  be 
required  by  each  of  these  entities  from 
the  Service  and  California  Department 
of  Fish  and  Game. 

The  Plan  would  be  voluntary  for 
individual  project  proponents.  This 
means  that  if  the  anticipated  Plan  is 
prepared  and  approved  and  its 
associated  incidental  take  permit  issued, 
individuals  would  have  the  option  of 
either  participating  in  the  Plan  or 
negotiating  directly  with  the  State  and 
Federal  permitting  agencies. 
Specifically,  for  local  jurisdictions 
adopting  the  Plan,  the  following 
alternatives  would  be  available  to 
individuals  undertaking  activities 
covered  by  the  Plan  within  that 
jurisdiction  imless  exempted  by  the 
Plan:  (1)  Pay  the  appropriate  fee;  (2) 
dedicate,  as  conservation  easements  or 
fee  title,  habitat  lands;  or  (3)  perform/ 
undertake  alternative  mitigation  as 
approved  by  the  permittee.  Such 
alternative  mitigation  would  be 
equivalent  to,  or  otherwise  consistent 
with,  the  purposes  of  the  anticipated 
Plan. 

Alternatives 

To  date,  the  following  alternatives 
have  been  considered  during  the 
planning  process: 

Full  Plan  Alternative/Proposed 
Project:  The  emticipated  Plan  would 
incluile  coverage  for  approximately  100 


special  status  species  and  52  vegetative 
communities  occurring  in  the  County, 
including  wetlands,  specifically  vernal 
pools. 

No  Plan  Alternative:  This  alternative 
would  maintain  the  current  process  of 
negotiating  mitigation  and  obtaining 
incidental  take  permits  for  impacts  to 
wildlife  habitat  on  a  project-by-project 
basis. 

Moderate  Plan  Alternative  A:  This 
alternative  would  exclude  species  not 
currently  listed  under  the  State  and  • 
Federal  Endangered  Species  Acts  (i.e., 
non-listed  species  of  special  concern) 
and  would  exclude  wetland  mitigation 
under  the  anticipated  Plan. 

Moderate  Plan  Alternative  B:  This 
alternative  would  address  Plan  funding 
if  some  jurisdictions  do  not  participate 
in  the  Plan  and  if  a  five-acre  exemption 
is  adopted  during  reauthorization  of  the 
Federal  Endangered  Species  Act. 

Economic  Alternatives:  This 
alternative  would  involve  a  single  fee 
versus  the  tiered  fee  provided  for  in  the 
Proposed  Project. 

Mitigation  Alternatives:  This  would 
involve  a  one- half  to  one  compensation 
level  with  increased  preserve 
enhancements  for  agricultural  habitat 
lands  versus  the  one-to-one 
compensation  with  lesser  preserve 
enhancements  provided  for  in  the 
Proposed  Project. 

The  comment  period  will  provide  an 
opportunity  to  address  the  potential 
effects  of  these  alternatives  and  to 
propose  others.  Interested  persons  are 
encouraged  to  comment  on  the  issues 
and  alternatives  to  be  addressed  in  the 
joint  Statement/Report. 

Environmental  review  of  the  joint 
Statement/Report  will  be  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  at  seq.). 
National  Environmental  Policy  Act 
regulations  (40  CFR  parts  1500-1508), 
other  appropriate  regulations,  and 
Service  procedures  for  compliance  with 
those  regulations.  The  notice  is  being 
furnished  in  accordance  with  section 
1501.7  of  the  National  Environmental 
Policy  Act  to  obtain  suggestions  and 
information  from  other  agencies  and  the 
public  on  the  scope  of  issues  to  be 
addressed  in  the  joint  Statement/Report. 

Dated;  March  7,  1997. 
Thomas  J.  Dwyer, 
Regional  Director,  Region  J. 
Portland,  Oregon. 
|FR  Doc.  97-6494  Filed  3-13-97;  8:45  am) 

BiUJNG  COOC  4310-S5-P 


Bureau  of  Land  Management 

[MT-962-1 430-00-CC  AM] 

Notice  of  Availability  for  the  Proposed 
Cooke  City  Area  Mineral  Withdrawal 
Draft  Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  of  availability  is 
issued  by  the  Bureau  of  Land 
Management,  Interior,  with  the  Forest 
Service,  Agriculture,  as  the  joint  lead 
agency.  The  draft  Environmental  Impact 
Statement  (EIS)  documents  the  effects  of 
withdrawing  from  federal  mineral 
location  and  entry  up  to  22,000  acres  of 
federal  mineral  estate  near  Cooke  City, 
Montana.  The  proposed  mineral 
withdrawal  would  also  apply  to 
hardrock  minerals  acquired  by  the 
United  States  and  managed  as  leasable 
minerals.  The  proposed  mineral 
withdrawal  would  be  subject  to  review 
after  20  years. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Thompson,  BLM  Co-Lead,  or  Larry 
Timchak,  FS  Co-Lead,  CCAM,  P.O.  Box 
36800,  Billings,  MT  59107-6800.  Phone 
(406) 255-0322. 

SUPPLEMENTARY  INFORMATION:  This  EIS 
analyzes  the  environmental 
consequences  of  two  alternatives.  The 
proposed  withdrawal  of  federal 
locatable  minerals  would  not  allow  new 
mining  claims  to  be  Hied  on  federal 
lands.  Unpatented  mining  claims  with 
valid  existing  rights  and  private  lands 
would  not  be  affected.  The  no  action 
alternative  (No  Mineral  Withdrawal) 
provides  a  baseline  for  comparison.  This 
alternative  would  continue  the 
management  that  existed  prior  to 
September  1,  1995. 

DATES:  Public  informational  meetings 
(open  houses)  will  be  held  April  1, 
1997,  in  Cooke  City,  Montana,  at  the 
Fire  Hall;  April  3, 1997,  in  Livingston, 
Montana,  at  the  Best  Western 
Yellowstone  Inn;  April  9,  1997,  in  Cody. 
Wyoming,  at  the  Cody  Club  Room;  and 
April  10,  1997,  in  Red  Lodge.  Montana, 
at  the  LuPine  Inn.  Officials  from  the 
BLM  and  FS  will  be  present  at  these 
open  houses  from  4:00  p.m.  until  8:00 
p.m.  each  day. 

Dated:  February  27. 1997. 
Daniel  T.  Males, 

Acting  Deputy  State  Director,  Division  of 

Resources. 

(FR  Doc.  97-5401  Filed  3-13-97;  8:45  am) 
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[OR-050-1020-00:  GP-0121] 

Notice  Of  Meeting  of  Resource 
Advisory  Council  and  Provincial 
Advisory  Committee  Rangeland 
Standards  Indicator  Subgroup 

AGENCY:  Bureau  of  Land  Memagement, 

Interior. 

ACTION:  Meeting  of  rangeland  standards 

indicator  subgroup:  The  Dalles,  Oregon; 

April  9-10, 1997. 


SUMMARY:  Draft  rangeland  standards  and 
guidelines  for  livestock  grazing  on 
public  land  in  Oregon  and  Washington, 
managed  by  the  Bureau  of  Land 
Management  (BLM),  have  been 
developed  in  consultation  with  three 
Resource  Advisory  Councils  (Eastern 
Wasliington,  John  Day-Snake  and 
Southeast  Oregon  RAC's)  and  three 
Provincial  Advisory  Committees 
(Deschutes,  Klamath  and  Southwest 
Oregon  PAC's).  The  RAC's  and  PAC's 
have  chartered  a  subgroup  of  scientists, 
other  federal  state  agency  personnel. 
Tribal  and  interest  Group 
representatives  to  review  draft 
rangeland  health  indicators  developed 
in  connection  with  the  draft  standards 
and  guidelines.  The  subgroup  will  meet 
to  review  these  draft  indicators  on  April 
9  and  10,  1997.  at  the  Columbia  Gorge 
Community  College  Auditorium,  400 
Scenic  Drive,  The  Dalles,  Oregon.  The 
meeting  will  begin  at  10  a.m.  on  April 
9, 1997,  and  is  open  to  the  public.  A 
report  of  the  indicator  sub^up  will  be 
given  to  each  RAC  and  PAC  and  used 
to  assist  the  RAC's  and  PAC's  in  making 
recommendations  to  the  BLM  on  the 
final  standards  and  guidelines  later  in 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hugh  Barrett,  Bureau  of  Land 
Management,  Oregon  State  Office,  1515 
SW  5th  Ave.,  Portland,  Oregon  97208, 
or  call  503-952-6051. 

Dated:  March  7, 1997. 
James  L.  Hancock, 
Prineville  District  Manager. 
IFR  Doc.  97-6435  Filed  3-13-97;  8:45  ami 
BHJJNG  COOE  43ia-»-M 


[CA-017-4210-03;  CACA  30669] 

Notice  Of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  Proposed  Issuance  of 
R&PP  Lease;  California 

AGENCY:  Bureau  of  Land  Management. 
action:  Notice. 


SUMMARY:  The  following  public  lands  ii. 
Mono  County,  California  have  been 
examined  and  found  suitable  for 
classification  for  lease  to  the  County  of 


Mono.  State  of  California  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act.  as  amended  (43  U.S.C. 
869  et  seq.).  The  County  of  Mono 
proposes  to  use  the  lands  for  a  Public 
Gun  Range  facility. 

Mount  Diablo  Meridian 

T.  5  N.,  R.  25  E., 

Sec.  10.  SV2SV2NWV4NWV4NWV4. 
SWV4NWV«NWV4,  WV2SWV4NWV4, 
SVzS'/jSE'ASW'ANW'A, 
NV2NWV4NWV4SWV«,  NEV4NWV4SWV4 
excepting  there&x>m  those  public  lands 
south  of  WSA  CA-010-102  boundary 
shown  on  the  Bureau  of  Land 
Management  Master  Title  Plats. 

Containing  47  acres  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  The  lease  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest.  The 
decision  to  lease  is  based  on  the  Finding 
of  No  Significant  Impact  and  Decision 
Record  signed  March  4,  1997  for 
Environmental  Assessment  CA-017-97- 
21.  The  Decision  Record  found 
Alternative  2  the  Modified  Proposed 
Action  with  mitigation  as  the  acceptable 
alternative. 

The  lease,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  A  right-of-way  for  streets,  roads, 
and  utilities  in  accordance  with  the 
transportation  plan  for  Mono  County. 

5.  A  utility  line  right-of-way  CAS 
059135  with  width  of  15  feet  from 
centerline. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Bishop  Resource  Area 
Office,  785  North  Main  St.  Suite  E. 
Bishop.  California,  93514. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws 
except  for  lease  under  the  Recreation 
and  Public  Purposes  Act  and  leasing 
under  the  mineral  leasing  laws.  For  a 
-    period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  persons  may  submit 
comments  regarding  the  proposed  lease 
or  classification  of  the  lands  to  the 


District  Manager,  Bureau  of  Land 
Management  Bakersfield  District  Office, 
3801  Pegasus  Drive  Bakersfield, 
CaUfomia,  93308. 

CLASSinCATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  public 
gun  range  facility.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the  lease 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  public  gun  range  facility. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  March  4,  1997. 
Genivieve  D.  Rasmussen, 
Area  Manager,  Bishop  Resource  Area. 
[FR  Doc.  97-6450  Filed  3-13-97;  8:45  am) 
BIUJNO  COOE  4310-40-P 


[WY-«8»-1050-00-P] 

Filing  of  Plats  of  Survey;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Wyoming 
State  Office,  Cheyenne,  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
publication. 

Sixth  Principal  Meridian,  Wyoming 

T.43  N.,  R.  72  W.,  accepted  March  3, 1997 
T.42  N..  R.  73  W.,  accepted  March  3, 1997 
T.43  N.,  R.  73  W.,  accepted  March  3.  1997 
T.44  N..  R.  73  W.,  accepted  March  3. 1997 
T.45  N.,  R.  73  W.,  accepted  March  3,  1997 
T.43  N.,  R.  74  W..  accepted  March  3. 1997 
T.44  N..  R  74  W.,  accepted  March  3, 1997 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plats,  are  received 
prior  to  the  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protest(s)  and  or  appeal(s).  A  plat  will 
not  be  officially  filed  until  after 
disposition  of  protest(s)  and  or 
appeal(s). 
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These  plats  will  be  placed  in  the  open 
files  of  the  Wyoming  State  Office, 
Bureau  of  Land  Management,  5353 
Yellowstone  Road,  Cheyenne, 
Wyoming,  and  will  be  available  to  the 
public  as  a  matter  of  information  only. 
Copies  of  the  plats  will  be  made 
available  upon  request  and  repayment 
of  the  reproduction  fee  of  $1.10  per 
copy. 

A  person  or  party  who  wishes  to 
protest  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Cheyenne,  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  from 
the  date  of  this  publication.  If  the 
protest  notice  did  not  include  a 
statement  of  reasons  for  the  protest,  the 
protestant  shall  file  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  subdivision  of 
sections. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  P.O.  Box 
1828,  5353  Yellowstone  Road, 
Cheyenne,  Wyoming  82003. 

Dated:  March  4.  1997." 
John  P.  Lee, 

Chief,  Cadastral  Survey  Croup. 
[FR  Doc.  97-6415  Filed  3-13-97;  8:45  am] 
BIUJNG  COOE  4310~22-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  New  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review;  Collection  of  laboratory 
analysis  data  on  drug  samples  tested  by 
non-Federal  (state  and  local 
government)  crime  laboratories. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  May  13,  1997. 

We  are  requesting  written  comments 
and  suggestions  from  the  public  and 
affected  agencies  concerning  the 
proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  Mr. 
Frank  L.  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  D.C. 
20537.  Telephone:  (202)  307-7183;  or 
Fax:  (202)  307-8570.  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Mr.  Frank  L.  Sapienza. 

Additionally,  comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850,  Washington  Center, 
1001  G  Street.  NW,  Washington,  EX: 
20530.  Additional  comments  may  be 
submitted  to  DOJ  via  facsimile  at  202- 
514-1590. 

Overview  of  this  information 
collection: 

1.  Type  of  Information  Collection: 
New  Collection. 

2.  Title  of  the  Form/Collection: 
Collection  of  analyzed  drug  data  from 
non-Federal  forensic  crime  laboratories. 

3.  Agency  form  number:  None; 
Applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Office  of  Diversion  Control, 
Drug  Enforcement  Administration, 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  State  and  local  crime 
laboratories.  Other:  None. 

DEA  is  required  under  the  Controlled 
Substances  Act  (CSA)  (21  U.S.C.  811  (b)l 
to  gather  data  relevant  to  a 
determination  of  the  actual  or  relative 
abuse  potential  of  drugs.  Existing 
Federal  drug  abuse  data  bases  do  not 
provide  the  type  or  quality  of 
information  necessary  to  accomplish 
this  task  in  a  timely  and  efficient 
maimer.  Non-Federal  crime  laboratories 
conduct  chemical  analyses  on  a 


significantly  larger  number  of  illicit 
drug  samples  than  DEA's  seven 
laboratories.  The  non-Federal  analyzed 
drug  data  is  an  untapped  resource 
which  would  give  DEA  a  very 
comprehensive  representation  of  drug 
trafficking  in  the  U.S.  This  data  has  the 
highest  degree  of  validity  because  it  is 
verified  by  chemical  analysis.  DEA  is 
coordination  this  voluntary,  cooperative 
program  to  provide  a  centralized  source 
of  analyzed  laboratory  drug  data. 
Participating  laboratories  and  other 
government  agencies  will  be  permitted 
to  access  part  of  the  data  base. 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  330  respondents  at  12  times 
per  year  at  8  hours  per  response. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  31,680  annual  burden  hours. 

Public  conunent  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  March  11, 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc  97-6514  Filed  3-13-97;  8:45  am) 
BILUNG  COOE  441(M»-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting;  March  11, 1997 

TIME  AND  DATE:  11:45  a.m.,  Tuesday, 
March  4,  1996. 

PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  N.W.,  Washington,  D.C. 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 
§552b{c)(10)l. 

MATTERS  TO  BE  CONSIDERED:  It  was 
determined  by  a  unanimous  vote  of  the 
Commissioners  that  the  Commission 
consider  and  act  upon  the  following  in 
closed  session: 

McClanahan  v.  Wellmore  Coal  Corp, 
Docket  No.  VA  95-9-D. 

No  earlier  aiuiouncement  of  the 
scheduling  of  this  meeting  was  possible. 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

(FR  Doc.  97-6711  Filed  3-12-97;  3:44pin] 
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NATIONAL  SaENCE  FOUNDATION 

Proposed  Collection:  Comment 
Request 

Title  of  Proposed  Collection:  Request 
for  Proposals  (RFP). 

In  complismce  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  conunent  on 
proposed  data  collection  projects,  the 
National  Science  Foundation  (NSF)  will 
publish  periodic  summaries  of  proposed 
projects.  This  material  is  being 
submitted  for  OMB  review  with  no 
changes.  To  request  more  information 
on  the  proposed  project  or  to  obtain  a 
copy  of  the  data  collection  plans  and 
instruments,  call  the  NSF  Clearance 
Officer  on  (703)  306-1125  x2010. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  The  Federal 
Acquisition  Regulations  (FAR)  Subpart 
15.4 — "Solicitation  and  Receipt  of 
Proposals"  prescribes  policies  and 
procedures  for  preparing  and  issuing 
Requests  for  Proposals.  The  FAR  System 
has  been  developed  in  accordance  with 
the  requirement  of  the  Office  of  Federal 
Procurement  Policy  Act  of  1974,  as 
amended.  The  NSF  Act  of  1950,  as 
amended,  42  U.S.C.  1870,  Sec.  U.  states 
that  NSF  has  the  authority  to: 

(c)  Enter  into  contracts  or  other 
arrangements,  or  modifications  thereof,  for 
the  carrying  on,  by  organizations  or 
individuals  in  the  United  States  and  foreign 
countries,  including  other  government 
agencies  of  the  United  States  and  of  foreign 
countries,  of  such  scientific  or  engineering 
activities  as  the  Foundation  deems  necessary 
to  carry  out  the  purposes  of  this  Act,  and,  at 
the  request  of  the  Secretary  of  Defense, 
specific  scientific  or  engineering  activities  in 
connection  with  matters  relating  to 
international  cooperation  or  national 
security,  and,  when  deemed  appropriate  by 
the  Foundation,  such  contracts  or  other 
arrangements  or  modifications  thereof,  may 
be  entered  into  without  legal  consideration, 
without  performance  or  other  bonds  and 
without  regard  to  section  5  of  title  41,  U.S.C. 

L^se  of  the  Information:  Request  for 
Proposals  (RFP)  is  used  to  competitively 
solicit  proposals  in  response  to  NSF 
need  for  services.  Impact  will  be  on 
those  individuals  or  organizations  who 


elect  to  submit  proposals  in  response  to   - 
the  RFP.  Information  gathered  will  be 
evaluated  in  light  of  NSF  procurement 
requirements  to  determine  who  will  be 
awarded  a  contract. 

Burden  on  the  public:  The  Foundation 
estimates  that  approximately  1 20  hours 
may  be  required  in  the  process  for 
submitting  a  proposal. 

Send  comments  to  Gail  A.  McHeruy, 
Reports  Clearance  Officer,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Suite  245,  Arlington, 
Virginia  22230.  Written  comments 
should  be  received  within  60  days  of  the 
date  of  this  notice. 

Dated:  March  10, 1997. 
GaU  A.  McHenry, 
Reports  Clearance  Officer. 
(PR  Doc.  97-6521  Filed  3-13-97;  8:45  ami 

BILUNG  COOE  7S6S-41-M 


Special  Emphasis  Panel  for 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  for 
Geosciences  (1756). 

Date:  April  2-4, 1997. 

Time:  7:30  a.m.  to  9:00  p.m.  each  day. 

Place:  Room  340  *  380,  National  Science 
Foundation,  4201. Wilson  Boulevard. 
/Vrlington,  VA  22230. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Maryellen  Cameron, 
Program  Director,  Petrology  and 
Geochemistry  Program,  Division  of  Earth 
Sciences,  Room  785,  National  Science 
Foundation,  Arlington,  VA  22230,  (703)  306- 
1554. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
environmental  geochemistry  and 
biogeochemistry  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  10, 1997. 
Ijnda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management.  Acting  Committee  Management 
Officer. 

(FR  Doc.  97-6453  Filed  3-13-97;  8:45  am) 
BHXMQ  COOE  7SSS-01-M 


Special  Empttasis  Panel  in 
Geosciences;  Notice  of  Meetir>g 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  the 
Geosciences  (1756). 

Date  and  time:  April  1-2, 1997.  8:30  AM- 
5:00  P.M. 

Place:  National  Center  for  Atmospheric 
Research  (NCAR).  1850  Table  Mesa  Drive, 
Boulder,  CO  80303  and  the  University 
Corporation  for  Atmospheric  Research 
(UCAR),  3300  Mitchell  Lane.  Boulder,  CO 
80301. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Clifford  Jacobs,  Section 
Head  for  the  UCAR  and  Lower  Atmospheric 
Facility  Oversight  Section,  Division  of 
Atmospheric  Sciences,  Room  775,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone  number  is 
(703)  306-1521. 

Purpose  of  meeting:  Site  visit  and  review 
of  UCAR/NCAR  Advanced  Studies  Program. 

Agenda:  To  review  and  evaluate  UCAR/ 
NCAR  Advanced  Studied  Program. 

Reason  for  closing:  The  materials  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data;  and 
ptersonal  information  concerning  individuals 
associated  with  the  profXMals.  These  matters 
are  exempted  under  5  U.S.C  552b(c),  (4)  and 
(6)  of  the  Government  Sunshine  Act 

Dated:  March  10, 1997. 
Linda  AUen-Benton,    * 

Deputy  Director,  Division  of  Human  Resource 

Management,  Acting  Committee  Management 

Officer. 

[FR  Doc.  97-6454  Filed  3-13-97;  8:45  am) 

BILUNG  CODE  7S66-01-M 


Special  Emphasis  Panel  in 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  the 
Geosciences  (1756). 

Date  and  time:  March  31-April  4, 1997, 
8:30  a.m.-5:00  p.m. 

Place:  National  Center  for  Atmospheric 
Research  (NCAR),  1850  Table  Mesa  Drive, 
Boulder,  CO  80303  and  the  University 
Corporation  for  Atmospheric  Research 
(UCAR),  330  Mitchell  Lane,  Boulder,  CO 
80301. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Clifford  Jacobs,  Section 
Head  for  the  UCAR  and  Lower  Atmospheric 
Facility  Oversight  Section,  Division  of 
Atmospheric  Sciences,  Room  775,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington.  VA  22230.  Telephone  number  is 
(703)  306-1521. 
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Purpose  of  meeting:  Site  visit  and  review 
of  UCAR/NCAR. 

Agenda:  to  review  and  evaluate  UCAR 
management  of  NCAR. 

Reason  for  closing:  The  materials  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data:  and 
personal  information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempted  under  5  U.S.C.  552b(c).  (4)  and 
(6)  of  the  Government  in  the  Sunshine  Act. 


Dated:  March  10.  1997. 
Linda  Allen-Benton, 

Deputy  Director.  Division  of  Human  Resource 

Management.  Acting  Committee  Management 

Officer. 

|FR  Doc.  97-6455  Filed  3-13-97;  8:45  am) 

BILUNG  CO0£  7S55-01-M 


Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federol 
Advisory  Committee  Act  (Pub.  L.  92, 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  committee  code:  Special 
Emphasis  in  Mathematical  Sciences  (1204). 

Date  and  time:  April  3-5.  1997;  8:30  a.m. 
until  5:00  p.m. 

Place:  Room  1020.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA.  22230. 

Type  of  meeting:  Closed. 

Contact  person:  Lloyd  E.  Douglas.  Senior 
Program  Associate,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  Va  22230.  Telephone:  (703)  306- 
1874. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
concerning  the  Research  Planning  Grant/ 
Career  Advancement  Awards  for  Women  and 
Minorities  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  March  10.  1997. 
Liada  Allen-Benton. 

Deputy  Director.  Division  of  Human  Resource 

Management,  Acting  Committee  Management 

Officer. 

|FR  Doc.  97-6456  Filed  3-13-97;  8:45  am] 

aUJNQ  CODE  7965-01-M 


Special  Emphasis  Panel  in  Networking 
and  Communications  Research  and 
Infrastructure;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  for  Connections 
to  the  Internet  Panel  (#1207). 

Dofes  and  time:  April  1-2, 1997;  8:30  a.m. 
to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  1175.  Arlington, 
VA  22230. 

Type  of  meeting:  Closed. 

Contact  person(s):  Mark  Luker.  Program 
Director,  ClSE/NCRl,  Room  1175.  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Ariinglon,  VA  22230.  (703)  306-1950. 

Purpose  of  meeting:To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  for  the  Connections  to  the  Internet 
Program. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  10,  1997. 
Linda  Allen-Benton, 

Deputy  Director.  Division  of  Human  Resource 

Management.  Acting  Committee  Management 

Officer 

IFR  Doc.  97-6452  Filed  3-13-97;  8:45  am! 

BtLUNG  COOe  7SS6-01-M 


Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisoiy  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  time:  March  31.  1997  from 
8:00AM  to  5:00PM. 

Place:  Room  1020,  NSR  4201  Wilson  Blvd.. 
Arlington.  VA  22230. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  C.  Denise  Caldwell. 
Program  Director,  Room  1015,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1807;  email,  dcaldwel9nsf.gov 

Purpose  of  meeting:  To  provide  advise  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  to  review  and  evaluate  Atomic. 
Molecular,  Optical  and  Plasma  Physics 
Career  proposals  as  part  of  the  selection 
process  for  awards. 


Reasons  for  closing:  The  project  plans 
being  reviewed  include  information  of  a 
proprietyar  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  data  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c)  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  March  10,  1997. 
Linda  Allen-Benton, 

Deputy  Director.  Division  of  Human  Resource 

Management.  Acting  Committee  Management 

Officer. 

IFR  Doc.  97-6451  Filed  3-13-97;  8:45  am) 

BILUNG  COOE  7S55-01-M 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  of  Price  Regulation  Procedure: 
Request  for  Additional  Comments 

agency:  Northeast  Dairy  Compact 
Commission. 

SUMMARY:  The  Commission  has 
previously  sought  comment,  and  held  a 
hearing,  on  a  variety  of  issues  relating 
to  the  possible  establishment  of  a 
compact  over-order  price  regulation.  See 
61  FR  65604  dated  December  13,  1996. 
In  this  notice,  the  Commission  is 
providing  an  additional  opportunity  for 
public  comment  on  issues  identified  in 
the  earlier  notice  and  in  the  December 
hearings,  and  on  related  subjects. 

1.  The  Commission  seeks  comment  on 
historical  trends  or  patterns  as  well  as 
statistical  methods  or  data  that  relate  to 
the  issues  identified  in  the  earlier 
notice. 

2.  The  Commission  also  seeks 
comment  on  the  prevailing  farm, 
wholesale  and  retail  costs  and/or  prices, 
for  bulk  and/or  packaged  milk,  both 
inside  and  outside  the  New  England 
region;  the  impact,  if  any.  on  the  various 
production  and  processing  costs 
discussed  in  the  earlier  notice 
attributable  to  the  distance  that  bulk  and 
packaged  product  must  travel  to  and 
from  a  processing  facility;  and  the 
elasticity  of  dememd  for  Class  I  fluid 
milk  products. 

3.  The  Commission  seeks  comment  on 
the  impact,  if  any  on  the  retail  price  of 
milk  in  the  New  England  region  caused 
by  movement  of  the  epicenter  of  the 
milk  supply  away  from  the  region's 
processing  facilities,  and  the 
identification  of  statistical  data  and 
methodologies  for  measuring  that 
impact. 

4.  The  Commission  seeks  comment  on 
the  impact,  if  any,  of  a  flat,  regulated, 
minimum  Class  I  price  (a  price  that 
combines  the  federal  Market  Order  and 
Compact  over-order  prices)  on 
wholesale  costs,  prevailing  market 
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premium  surcharges,  state  over-order 
pricing  programs.  Class  I  prices  in  the 
areas  of  New  England  not  regulated 
under  Federal  Market  Order  il  and  any 
other  potential  impacts  on  the 
wholesale  market  for  milk.  The 
Commission  also  seeks  comment  on  the 
level  of  premium  surcharges  that  have 
been  present  in  the  New  England  market 
over  time,  the  movement  of  bulk  milk 
from  New  England  to  other  regions  of 
the  country  and  the  means  for  tracking 
the  movement  of  packaged  milk  into 
New  England  from  other  regions. 

5.  The  Commission  seeks  comment  of 
the  impact,  if  any.  of  such  a  flat  Class 

I  price  on  retail  costs  and  prices,  the 
fluid  milk  costs  and  price 
disbursements  of  the  Women,  Infants 
and  Children  Special  Supplemental 
Nutrition  Program  of  the  United  States 
Child  Nutrition  Act  of  1966,  and/or  the 
fluid  milk  procurement  process  of 
school  lunch  programs.  The 
Commission  also  seeks  comment  on  the 
means  to  assess  these  impacts. 

6.  The  Commission  seeks  comment  on 
the  most  appropriate  means  to  account 
for  its  responsibility  to  reimburse  the 
Commodity  Credit  Corporation  (CCC) 
for  CCC  purchases  attributable  to  an 
increase  in  milk  production  in  the  New 
England  region  above  the  national 
average  rate  of  increase. 

7.  The  Commission  also  seeks 
comment  on  the  appropriate,  necessary 
and  feasible,  action  to  take,  as  required 
by  the  Compact,  to  ensure  that  Compact 
over-order  price  regulation  does  not 
result  in  additional  supplies  of  milk. 

8.  The  Commission  is  considering  a 
possible  Compact  over-order  price 
regulation  that  will  be  based,  at  least  in 
part,  on  an  adjustment  for  inflation  to 
the  Class  I,  fluid  milk  price,  over  time. 
The  Commission  seeks  comment  on  the 
advisability  of  such  an  approach,  as 
well  as  possible  methodologies  for 
determining  the  impact  that  such  an 
adjustment  would  have  on  the  Class  I, 
fluid  milk  price,  over  time. 

9.  The  Commission  also  seeks 
comment  on  any  other  issue  of  concern 
relating  to  establishment  of  a  Compact 
over-order  price  regulation. 

DATES:  Comments  and  any  exhibits, 
accompanied  by  affidavit,  must  be 
received  by  March  31, 1997. 

Additional,  reply  comments, 
accompanied  by  affidavit,  must  be 
received  by  April  9,  1997. 

ADDRESSES:  Comments  and  exhibits 
should  be  submitted  to:  Northeast  Dairy 
Compact  Commission.  43  State  Street. 
PO  Box  1058,  Montpelier,  VT  05601- 
1058,  (802)  229-1941  (phone).  (802) 
229-2028  (fax). 


Aatbority:  This  notice  is  issued  under  the 
following  authority: 

(a)  Article  V.  Section  11  of  the  Northeast 
Interstate  Dairy  Compact,  and  all  other 
applicable  Articles  and  Sections,  as  approved 
by  Section  147  of  the  Federal  Agricultiiral 
Improvement  and  Reform  Act  (FAIR  ACT), 
P.L.  104-127,  and  as  thereby  set  forth  in  S.J. 
Res.  28(1  )(b)  of  the  104th  Congress;  Finding 
of  Comp>elling  Public  Interest  by  United 
States  Department  of  Agriculture  Secretary 
Dan  Glickman,  August  9, 1996. 

(b)  Bylaws  of  the  Northeast  Dairy  Compact 
Commission,  adopted  November  21, 1996. 

(c)  Resolution  adopted  by  Northeast  Dairy 
Compact  Commission,  November  21. 1996. 

(d)  Resolution  adopted  by  Northeast  Dairy 
Compact  Commission.  March  7, 1997. 
Daniel  Smith, 

Executive  Director. 

(FR  Doc.  97-6496  Filed  3-13-97;  8:45  am] 

BILLING  COOE  lflBO-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Infonnatlon  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRC) 

ACTKW:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  Part  40.  "Domestic 
Licensing  of  Source  Material,"  NRC 
Form  244.  "Registration  Certificate — 
Use  of  Depleted  Uranium  under  General 
License,"  and  NRC  Form  484, 
"Detection  Monitoring  Data  Report." 

2.  Current  OMB  approval  number: 
3150-0020  for  10  CFR  Part  40  and  NRC 
Form  484  and  3150-0031  for  NRC  Form 
244. 

3.  How  often  the  collection  is 
required:  Reports  required  under  10 
CFR 

Part  40  are  collected  and  eviiluated  on 
a  continuing  basis  as  events  occur. 
There  is  a  one-time  submittal  of 
information  to  receive  a  license. 
Renewal  applications  need  to  be 
submitted  every  5  to  10  years. 
Information  in  previous  applications 
may  be  referenced  without  being 
resubmitted.  In  addition,  recordkeeping 
must  be  performed  on  an  on-going  basis. 
NRC  Form  244  is  submitted  when 


depleted  uranium  is  received  or 
transferred  under  general  license.  NRC 
Form  484  is  submitted  biannually  to 
report  groundwater  data  necessary  to 
implement  EPA  groundwater  standards. 

4.  Who  is  required  or  asked  to  report: 
10  CFR  Part  40:  Applicants  for  and 
holders  of  NRC  licenses  authorizing  the 
receipt,  possession,  use.  or  transfer  of 
radioactive  source  and  byproduct 
material.  NRC  Form  244:  Persons 
receiving,  possessing,  using,  or 
transferring  depleted  uranium  under  the 
general  license  established  in  10  CFR 
40.25(a).  NRC  Form  484:  Uranium 
recovery  facility  licensees  reporting 
groundwater  monitoring  data  pursuant 
to  10  CFR  40.65. 

5.  The  number  of  aimual  respondents: 
10  CFR  Part  40:  156  for  NRC  licensees 

and  172  for  Agreement  State 

licensees. 
NRC  Form  244:  20  for  NRC  licensees 

and  40  for  Agreement  State  licensees. 
NRC  Form  484:  Included  in  10  CFR  Part 

40,  above. 

6.  The  number  of  hours  needed 
aimually  to  complete  the  requirement  or 
request:  10  CFR  Part  40:  26.049  hours 
for  reporting  requirements  and  9,019 
hours  for  recordkeeping  requirements, 
or  a  total  of  35,068  hours  for  NRC 
licensees;  28,083  hours  for  reporting 
requirements  and  9.398  hours  for 
recordkeeping  requirements,  or  a  total  of 
37,481  hours  for  Agreement  State 
licensees.  NRC  Form  244:  20  hours  for 
NRC  licensees  and  40  hours  for 
Agreement  State  licensees  for  reporting 
requirements.  NRC  Form  484:  Included 
in  10  CFR  Part  40.  above. 

7.  Abstract:  10  CFR  Part  40  establishes 
requirements  for  licenses  for  the  receipt, 
possession,  use,  and  transfer  of 
radioactive  source  and  byproduct 
material.  NRC  Form  244  is  used  to 
report  receipt  and  transfer  of  depleted 
uranium  under  general  license,  as 
required  by  10  CFR  Part  40.  NRC  Form 
484  is  used  to  rdport  certain 
groundwater  monitoring  data  required 
by  10  CFR  Part  40  for  uranium  recovery 
licensees.  The  application,  reporting, 
and  recordkeeping  requirements  are 
necessary  to  permit  the  NRC  to  make  a 
determination  on  whether  the 
possession,  use.  and  transfer  of  source 
and  byproduct  material  is  in 
conformance  with  the  Commission's 
regulations  for  protection  of  public 
health  and  safety. 

Submit,  by  May  13, 1997,  comments 
that  address  the  following  questions:    - 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 
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3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street  NW.  (lower  level). 
Washington,  IXI.  Members  of  the  public 
who  are  in  the  Washington,  EXZ,  area  can 
access  this  document  via  modem  on  the 
Public  Document  Room  Bulletin  Board 
(NRC's  Advanced  Copy  Document 
Library),  NRC  subsystem  at  FedWorld, 
703-321-3339.  Members  of  the  public 
who  are  located  outside  of  the 
Washington,  DC,  area  can  dial 
FedWorld.  1-800-303-9672,  or  use  the 
FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209.  or  within  the 
Washington.  DC.  area  at  202-634-3273. 

Conmients  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer.  Brenda  Jo.  Shelton.  U.S.  Nuclear 
Regulatory  Commission.  T-6  F33, 
Washington.  DC  20555-0001,  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
BJSl®NRC.GOV. 

Dated  at  Rockville.  Maryland,  this  lOtfa  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 

Gerald  F.  Cranfbrd, 

Designated  Senior  Official  for  Information 
Resources  Management. 

(FR  Doc.  97-6478  Filed  3-13-97;  8:45  ami 
aiUJNOCOOE  7M0-01-P 


(Dockat  No.  27-47] 

Consideration  of  an  Amendment  to  a 
License  for  Disposal  of  Low-Level 
Radioactive  Waste  Containing  Special 
Nuclear  Material  by  ChenvNuclear 
systems,  Incorporated  and  Transfer  of 
License  to  South  Carolina,  and  an 
Opportunity  for  a  Hearing 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  is  considering  a  request  to 
amend  License  No.  12-13536-01.  This 
license  is  issued  to  Chem-Nuclear 
Systems,  Incorporated  (CNSI)  for  the 
disposal  of  wastes  containing  special 


nuclear  material  (SNM)  in  the  low-level 
radioactive  waste  (LLW)  disposal 
facility,  located  near  Barnwell,  South 
Carolina.  NRC  licenses  this  facility 
under  10  CFR  Part  70.  The  amendment 
would  reduce  the  SNM  possession  limit 
of  the  license,  and  NRC  would 
subsequently  transfer  the  license  to  the 
State  of  South  Carolina.  South  Carolina 
already  regulates  disposal  of  source  and 
byproduct  material  at  the  Barnwell 
facility. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  E.  Harris,  Low-Level  Waste  and 
Decommissioning  Projects  Branch, 
Division  of  Waste  Management,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Telephone:  (301)  415-6613.  Fax.:  (301) 
415-5398. 

BACKGROUND:  The  LLW  disposal  facility 
located  near  Barnwell,  South  Carolina, 
is  licensed  by  NRC  for  possession, 
storage,  and  disposal  of  SNM.  The  State 
of  South  Carolina  licenses  disposal  of 
source  and  byproduct  material  at  the 
facility.  In  correspondence  dated 
December  20,  1996,  CNSI  requested 
termination  of  its  NRC  SNM  license.  As 
justification  for  the  request,  CNSI  noted 
a  reduction  in  SNM-bearing  waste 
volumes  and  the  diminished  cost 
effectiveness  of  the  license.  CNSI 
requested  that  the  South  Carolina 
Department  of  Environmental  Control 
(SCDHEC)  amend  its  South  Carolina 
license  to  allow  possession  of  up  to  350 
grams  of  SNM.  Currently,  the  NRC 
license  permits  possession,  storage,  and 
disposal  of  greater  than  critical  mass 
quantities  of  SNM,  and  acknowledges 
that  the  State-regulated  source  and 
byproduct  disposal  activities  constitute 
the  major  site  activities.  Possession, 
storage,  and  disposal  of  less  than  critical 
mass  quantities  can  be  regulated  by 
Agreement  States,  in  accordance  with 
10  CFR  Part  150  (Exemptions  and 
Continued  Regulatory  Authority  in 
Agreement  States  and  in  Offshore 
Waters  Under  Section  274).  Specifically, 
§  150.11  defines  less  than  critical  mass 
limits  of  SNM  which  can  be  regulated 
by  Agreement  States. 

To  implement  CNSI's  request.  NRC 
plans  to  amend  the  license  to  reduce  the 
SNM  possession  limit  to  those  specified 
in  §  150.11  and  subsequently  transfer 
the  license  to  South  Carolina.  This 
amendment  will  result  in  a  change  in 
process  operations.  The  reduction  in 
possession  limit  will  not  signiHcantly 
change  the  types  or  amounts  of  effluents 
that  may  be  released  offsite.  will  not 
increase  individual  or  cumulative 
occupational  radiation  exposure,  will 
not  be  a  signiHcant  construction  impact, 
and  will  not  significantly  increase  the 


potential  for  or  consequences  from 
radiological  accidents.  Accordingly,  the 
amendment  is  categorically  exempt 
from  an  environmental  assessment 
under  10  CFR  51.22(c)(ll).  Following 
issuance  of  this  amendment,  NRC  will 
transfer  the  license  to  SCDHEC. 

NRC  provides  notice  that  this  is  a 
proceeding  on  an  application  for  a 
license  amendment  and  transfer  falling 
within  the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2. 
Pursuant  to  §  2.1205(a).  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(c). 
A  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §2. 1205(g): 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(c]. 

In  accordance  with  10  CFR 
§  2.1205(e),  each  request  for  a  hearing 
must  also  be  served,  by  delivering  it 
personally  or  by  mail,  to: 

1.  The  applicant,  Chem-Nuclear 
Systems,  Inc.,  140  Stoneridge  Drive, 
Columbia,  South  Carolina  29210, 
Attention:  Mr.  William  Mouse,  and; 

2.  NRC  staff,  by  delivery  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.,  20555- 
0001.  Attention:  Docketing  and  Service 
Branch;  or  hand-deliver  comments  to: 
11555  Rockville  Pike,  Rockville,  MD 
between  7:45  a.m.  and  4:15  p.m.. 
Federal  workdays. 

For  further  details  with  respect  to  this 
action,  the  application  for  amendment 
request  is  available  for  inspection  at 
NRC's  Public  Document  Room,  2120  L 
Street  NW.,  Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  March  1997. 
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For  the  Nuclear  Regulatory  Commission. 
John  W.N.  Hickey, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste     , 
Management  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  97-6479  Filed  3-13-97;  8:45  am) 
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[Docket  Nos.  SIN  50-628,  STN  50-629,  and 
STN  50-630] 

Arizona  Public  Service  Company;  Palo 
Verde  Nuclear  Generating  Station, 
Units  Nos.  1,  2,  and  3  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF— 41, 
NPF-51,  and  NPF- 74,  issued  to  Arizona 
Public  Service  Company  (the  licensee), 
for  operation  of  the  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1,  2,  and 
3,  located  in  Maricopa  County,  Arizona. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  modify 
the  licenses  for  Palo  Verde  Nuclear 
Generating  Station  (PVNGS).  Unit  Nos. 
1,  2,  and  3,  to  authorize  incorporation 
in  the  Updated  Final  Safety  Analysis 
Report  (UFSAR)  a  revised  large-break 
loss-of-coolant  accident  (LBLOCA) 
analysis.  The  revised  LBLOCA  analysis 
addresses  a  previously  unanalyzed 
release  path  through  the  steam 
generators  to  the  atmosphere. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
May  2,  1995,  as  supplemented  by  letter 
March  7,  1996. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  permit 
the  UFSAR  to  be  revised  to  address  a 
previously  unanalyzed  release  path 
through  the  steam  generators  to  the 
atmosphere  for  the  LBLOCA.  This 
would  incorporate  this  release  path  into 
the  licensing  basis  of  the  facility. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  are  no  significant 
environmental  considerations  involved 
with  the  proposed  action.  The 
incorporaUon  in  the  UFSAR  for  PVNGS 
Unit  Nos.  1,  2,  and  3  of  the  previously 
unanalyzed  release  path  in  the  LBLOCA 
does  not  affect  the  design  or  operation 
of  the  plant,  does  not  involve  any 
modifications  to  the  plant  or  any 
increase  in  the  licensed  power  for  the 


plant,  does  not  affect  plant  effluents, 
does  not  increase  the  probability  of  any 
postulated  accident  and  will  not  create 
a  new  accident,  and  does  not  create  any 
new  or  unreviewed  environmental 
impacts  that  were  not  considered  in  the 
Final  Environmental  Statement  (FES). 

The  FES  did  not  consider  in  its 
evaluation  of  a  LBLOCA,  the  leakage  of 
containment  atmosphere  through  the 
steam  generators  and  to  the  public. 
Assessment  of  environmental  impacts  of 
the  LBLOCA  accounted  for  radiological 
releases  from  the  containment  and 
emergency  core  cooling  system  into  the 
environment.  For  the  revised  analysis  of 
the  LBLOCA,  atmospheric  releases 
through  the  steam  generators  could  be 
considered  part  of  the  leakage  of 
containment  atmosphere  into  the 
environment,  although  the  location  of 
release  is  different.  The  FES  analyzed 
radiological  releases  from  the  steam 
generators  to  the  environment  in  the 
evaluation  of  the  steam  generator  tube 
rupture  accident.  Thus,  the  FES 
evaluated  releases  to  the  environment 
from  steam  generators,  but  this  release 
pathway  was  not  included  in  the 
LBLOCA  analysis.  The  revised  LBLOCA 
analysis  does  not  signiffcantly  increase 
the  environmental  impacts  of  postulated 
accidents  which  are  discussed  in 
Section  5.9.2  of  the  FES,  and  is  of  no 
measurable  environmental  impact. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  Related  to  the  Operation  of 
the  Palo  Verde  Nuclear  Generating 
Station,  Units  1,2,  and  3,"  dated 
February  1982. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  March  7, 1997,  the  staff  consulted 
with  the  Arizona  State  official,  Mr. 
William  Wright  of  the  Arizona 
Radiation  Regulatory  Agency,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 


Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  qiiality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  May  2,  1995.  as  supplemented  by 
letter  dated  March  7,  1996,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Diocument  Room, 
The  Gelman  Building.  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Phoenix  Public  Library,  1221  N.  Central 
Avenue,  Phoenix,  Arizona  85004. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
Junes  W.  Clifford, 

Senior  Project  Manager,  Project  Directorate 
IV-2,  Division  of  Reactor  Projects— IB/TV, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  97-6481  Filed  3-13-97;  8:45  am) 
BiLLMG  COOE  7500-01-P 

[Docket  No.  50-271] 

Vermont  Yankee  Nuclear  Power 
Corporation;  Vermont  Yankee  Nuclear 
Power  Station;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
for  Facility  Operating  License  No.  DPR- 
28,  issued  to  Vermont  Yankee  Nuclear 
Power  Corporation  (the  licensee),  for 
operation  of  the  Vermont  Yankee 
Nuclear  Power  Station  (the  facility) 
located  in  Windham  County,  Vermont. 

Environmental  Assessment 

Identification  of  Proposed  Actions 

The  proposed  exemption  would  grant 
relief  in  certain  outdoor  areas  of  the 
protected  area  of  the  facility  to  allow 
use  of  security  lighting  for  outdoor 
access  and  egress  and  the  performance 
of  one  specified  task  in  either  of  two 
locations  for  compliance  with  Section 
ffl.J  of  Appendix  R  to  10  CFR  part  50. 
The  exemption  would  include  outdoor 
portions  of  the  protected  area  for  access 
and  egress  and  for  supply  of  nitrogen 
from  either  of  two  outdoor  locations:  (1) 
the  15,000  gallon  liquid  nitrogen 
containment  inerting  tank  located 
outdoors,  east  of  the  reactor  building,  or 
(2)  nitrogen  storage  bottles  located  on 
the  west  wall  of  the  reactor  building 
equipment  air  lock. 
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The  proposed  exemption  is  in 
accordance  with  the  licensee's 
application  for  exemption  dated  June 
17. 1996. 

The  Need  for  the  Proposed  Actions 

The  need  for  this  action  arises  for 
certain  Appendix  R  fire  scenarios  whose 
safe  shutdown  strategy  does  not 
immediately  depressurize  the  reactor 
and  uses  low  pressure  injections 
systems,  and  thus  requires  the  safety 
relief  valves  (SRVs)  to  be  actuated 
multiple  times  during  a  cooldown. 
Although  each  SRV  accumulator  has 
capacity  for  at  least  five  valve  strokes, 
a  long  term  source  of  nitrogen,  beyond 
the  capacity  of  the  SRV  accumulators  is 
required  in  order  to  provide  for 
additional  valve  strokes  for  some 
scenarios.  The  nitrogen  may  be 
provided  from  either  of  two  nitrogen 
storage  locations. 

Environmental  Impacts  of  the  Proposed 
Actions 

The  Commission  has  completed  its 
evaluation  of  the  proposed  exemption 
and  concludes  that  the  proposed 
exemption  will  provide  sufficient  fire 
protection  that  there  is  no  increase  in 
the  risk  of  fires  at  the  facility. 
Consequently,  the  probability  of  fires 
has  not  been  increased  and  the  post-fire 
radiological  releases  will  not  be  greater 
than  previously  determined,  nor  does 
the  proposed  exemption  otherwise 
affect  radiological  plant  effluents. 

The  proposed  exemption  affects  only 
the  source  of  illumination  credited  for 
safe  shutdown  functions.  No  physical 
change  results  from  the  proposed 
exemption,  and,  as  discussed  above,  the 
probability  of  fires  has  not  been 
increased.  Therefore,  the  change  will 
not  increase  the  probability  or 
consequences  of  accidents.  No  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  of&ite, 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  actions. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
actions  involve  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  part  20.  They  do  not  affect 
nonradiological  plant  effluents  and  have 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  actions. 


Alternatives  to  the  Proposed  Actions  ACTION:  Notice  of  meeting. 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
actions,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  actions,  the  staff  considered 
denial  of  the  proposed  actions.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  actions  and  the  alternative 
action  are  similar. 


Alternative  Use  of  Resources 

These  actions  do  not  involve  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  Vermont  Yankee  Nuclear  Power 
Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  February  26,  1997,  the  staff 
consulted  with  the  Vermont  State 
official,  Mr.  William  K.  Sherman  of  the 
Vermont  Department  of  Public  Service, 
regarding  the  enviroiunental  impact  of 
the  proposed  actions.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  actions  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  the 
proposed  actions,  see  the  application 
dated  June  17,  1996.  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Celman  Building,  2120  L  Street, 
NW.,  Washington.  E)C,  and  at  the  local 
public  document  room  located  at  the 
Brooks  Memorial  Library.  224  Main 
Street,  Brattleboro,  VT  05301. 

Dated  at  Rockville,  Maryland  this  5th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
Patrick  D.  MiUno. 

Acting  Director,  Project  Directorate  1-3, 
Division  of  Reactor  Projects — I/U,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  97-6482  Filed  3-13-97;  8:45  am] 
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Core  Research  Capabilities  for  tt>e 
Office  of  Nuclear  Regulatory 
Research;  Meeting 

AGENCY:  Nuclear  Regulatory 
Commission. 


summary:  NRC  staff  and  industry  will 
discuss  the  core  research  capcbilities  of 
the  Office  of  Nuclear  Regulatory 
Research. 

DATES:  March  25.  1997.  9:00  a.m.-4:00 
p.m. 

ADDRESSES:  Room  0-1F7/9.  One  White 
Flint  North  (OWFN)  Building.  11545 
Rockville  Pike,  Rockville,  MD. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lloyd  Donnelly.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington  DC 
20555  Telephone  (301) 415-5828. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  discuss  the 
core  research  capabilities  of  the  Office 
of  Nuclear  Regulatory  Research  in  order 
for  this  office  to  continue  active 
participation  in  cooperative  safety 
research  activities  with  other 
government  agencies  including  DOE. 
industry,  and  international 
organizations  concerned  with  nuclear 
reactor  safety. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
David  L.  Monison, 

Director,  Office  of  Nuclear  Regulatory 

Research. 

[FR  Doc.  97-6477  Filed  3-13-97;  8:45  am) 

BIUJNO  COOe  75«>-01-P 


[Docket  Nos.  50-498  and  50-499] 

South  Texas  Project;  Local  Public 
Document  Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
will  not  be  relocating  the  local  public 
document  room  (LPDR)  for  records 
pertaining  to  Houston  Lighting  and 
Power  Company's  South  Texas  Project. 
The  LPDR  will  remain  at  the  J.M. 
Hodges  Library.  Wharton  County  Junior 
College.  911  Boling  Highway.  Wharton, 
Texas.  The  Library  Director  has 
informed  the  NRC  staff  that  they  will 
continue  with  the  maintenance  and 
operation  of  the  South  Texas  LPDR. 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
KusaeU  A.  Powell, 

Chief,  Freedom  of  Information/Local  Public 
Document  Room  Branch,  Office  of 
Information  Resources  Management. 
(FR  Doc.  97-6480  Filed  3-13-97;  8:45  am) 
HLLMQ  CODE  7SM-01-P 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Variable-Rate  Premium;  Interest 
Assumptions  for  Multiemployer  Plan 
Valuations  Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  cmd  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  home 
page  (http://wvkrw.pbgc.gov). 
DATES:  The  Interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  payment  years 
beginning  in  March  1997.  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  April  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel.  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street,  NW..  Washington,  DC 
20005,  202-32&-4024  (202-326-4179 
for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(U)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  and  §  4006.4(b)(1)  of  the 
PBGC's  regulation  on  Premium  Rates 
(29  CFR  part  4006)  prescribe  use  of  an 
assumed  interest  rate  in  determining  a 
single-employer  plan's  variable-rate 
premium.  The  rate  is  a  specified . 
percentage  (currently  80  percent)  of  the 
annual  yield  on  30-year  "Treasury 
securities  for  the  month  preceding  the 
beginning  of  the  plan  year  for  which 
premiums  are  being  paid  (the  "premium 
payment  year").  The  yield  figure  is 
reported  in  Federal  Reserve  Statistical 
Releases  G.13  and  H.15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  begiiming 
in  March  1997  (i.e.,  80  percent  of  the 
yield  figure  for  February  1997)  is  5.35 
percent.  The  following  table  lists  the 
assumed  interest  rates  to  be  used  in 
determining  variable-rate  premiums  for 
premium  payment  years  beginning 
between  April  1996  and  March  1997. 


For  premium  payment  years 
beginning  In 

The  re- 
quired inter- 
est rate  is 

April  1996 

5.28 

May  1996  

5.43 

June  1996 

5.54 

July  1996  « 

August  1996 „ 

Seotemtier  1996  

5.65 
5.62 
5.47 

October  1996 

5.62 

Novemtjer  1996 

5.45 

Decemt>er  1996  

5.18 

January  1997 

5.24 

Fetjmarv  1997  ... 

5.46 

March  1997 

•    5.35 

Multiemployer  Plan  Valuations 
FoUo%ving  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  April 
199^nder  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington.  D.C..  on  this  10th 
day  of  March  1997. 
John  Seal. 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 
(FR  Doc.  97-6488  Filed  3-13-97;  8:45  ami 
BiUJNG  COOE  77D8-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  for  Public  Comment 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services.  Washington,  DC 
20549. 

Extension: 
Rule  12b-l.  SEC  File  No.  270-188. 

OMB  Control  No.  3235-0212 
Rule  17f-l.  SEC  File  No.  270-236, 

OMB  Control  No.  3235-0222 
Form  N-SAR,  SEC  File  No.  270-292. 

OMB  Control  No.  3235-0330 
Form  N-17f-l.  SEC  File  No.  270-316. 

OMB  Control  No.  3235-0359 
Form  N-17f-2.  SEC  File  No.  270-317, 

OMB  Control  No.  3235-0360 
Form  ADV-E.  SEC  File  No.  270-318. 

OMB  Control  No.  3235-0361 
Rule  30b2-l.  SEC  File  No.  270-213, 

OMB  Control  No.  3235-0220 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 


(44  U.S.C  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  for  public 
comment  the  following  summary  of 
previously  approved  information 
collection  requirements. 

Rule  12b-l  under  the  Investment 
Company  Act  of  1940  ("1940  Act") 
permits  a  registered  open-end 
management  investment  company 
("mutual  fund")  to  distribute  its  own 
shares  and  pay  expenses  of  distribution 
provided,  among  other  things,  the 
mutual  fund  adopts  a  written  plan,  and 
has  in  writing  any  agreements  relating 
to  the  implementation  of  the  plan.  The 
rule  requires  the  plan  to  be  approved  by 
the  mutual  fund's  directors  and 
shareholders;  provides  for  quarterly 
reports  to  the  board  regarding  amounts 
spent  under  the  plan;  requires  the  board 
to  review  the  plan  at  least  annually; 
requires  board  and  shareholder  approval 
for  certain  changes  to  the  plan;  and 
imposes  certain  recordkeeping 
requirements. 

It  is  estimated  that  approximately 
4,165  mutual  funds  rely  on  the  rule  each 
year,  and  the  average  annual  biu-den  per 
fund  is  estimated  to  be  40  hours.  The 
total  annual  burden  for  all  mutual  funds 
relying  on  the  rule  is  estimated  to  be 
166.600  hours. 

Rule  17f-l  under  the  1940  Act 
provides  that  any  registered 
management  Investment  company 
("fund")  that  wishes  to  place  its  assets 
in  the  custody  of  a  national  securities 
exchange  may  do  so  only  pursuant  to  a 
written  contract  that  must  be  ratified 
initially  and  approved  armually  by  a 
majority  of  the  fund's  board  of  directors 
and  that  contains  certain  specified 
provisions.  The  rule  also  requires  that 
the  fund's  assets  in  such  custody  be 
examined  by  an  independent  public 
accountant  at  least  three  times  during 
the  fund's  fiscal  year.  The  rule  requires 
the  written  contract  and  the  certificate 
of  each  examination  to  be  transmitted  to 
the  Commission.  The  annual  burden  of 
the  rule's  requirements  is  estimated  to 
be  about  2V2  hours  for  each  of 
approximately  31  funds  that  maintain 
their  assets  with  a  national  securities 
exchange,  for  an  estimated  total  of  77.5 
burden  hours  annually. 

Form  N-SAR  under  the  1940  Act  is 
used  by  registered  investment 
companies  for  annual  or  semi-annual 
reports  required  to  be  filed  with  the 
Commission.  The  annual  burden  is 
approximately  to  31.5  hours. 

Form  N-17f-l  is  the  cover  sheet  for 
accountant  examination  certificates 
filed  pursuant  to  rule  17f-l  under  the 
1940  Act  by  management  investment 
companies  maintaining  securities  or 
other  Investments  with  companies  that 
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are  members  of  a  national  securities 
exchange.  The  time  needed  for 
investment  companies  to  comply  with 
the  requirements  of  the  form  is 
approximately  nine  minutes  annually. 

Form  N-1 7f-2  is  the  coversheet  for 
accountant  examination  certificates 
filed  pursuant  to  rule  17f-2  under  the 
1940  Act  by  management  investment 
companies  maintaining  custody  of 
securities  or  other  investments.  The 
time  needed  for  investment  companies 
to  comply  with  the  requirements  of  the 
form  is  approximately  nine  minutes 
annually. 

Form  ADV-E  is  the  coversheet  for 
accountant  examination  certificates 
filed  pursuant  to  rule  206(4)-2  under 
the  Investment  Advisers  Act  by 
investment  advisers  retaining  custody  of 
client  securities  or  funds.  Registrants 
each  spend  approximately  three 
minutes  annually  to  comply  with  the 
requirements  of  the  form. 

Rule  30b2-l  requires  the  filing  of  four 
copies  of  every  periodic  or  interim 
report  transmitted  by  or  on  behalf  of  any 
registered  investment  company  to  its 
shareholders.  The  annual  burden  of 
filing  the  reports  is  estimated  to  be 
negligible. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
cost  of  SEC  rules  and  forms. 

Written  comments  are  requested  on: 
(a)  Whether  the  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (h)  the 
accuracy  of  the  Commission's  estimate 
of  the  burdens  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given   ■ 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street.  NW.. 
Washington,  DC  20549. 

Dated:  March  6,  1997. 
Margaret  H.  McFariand. 
Deputy  Secretary. 

jFR  Odc.  97-6421  Filed  3-13-97;  8:45  ami 
MJJNO  ooocni»-oi-M 


[Rel.  No.  IA-1617;  803-104] 

Brae  Associates  Limited  Liability 
Company,  et  al.;  Notice  of  Application 

March  7.  1997. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  application  for 

exemption  under  the  Investment 

Advisers  Act  of  1940  (the  "Advisers 

Act"). 

Applicants:  Brae  Associates  Limited 
Liability  Company  ("Brae")  and 
Lexington  Capital  Partners,  L.P. 
("Lexington"). 

Relevant  Act  Sections:  Order 
requested  under  section  205(e)  of  the 
Advisers  Act  for  an  exemption  from 
section  205(a)(1)  of  the  Advisers  Act. 

Summary  of  Application:  Applicants 
are  a  limited  liability  company  and  a 
limited  partnership  that  a  family  formed 
to  facilitate  and  simplify  the  investment 
of  its  assets  and  multiple  trusts 
established  by  family  members. 
Applicants  request  an  order  to  permit 
registered  investment  advisers  to  ch«|ge 
them  performance-based  advisory  fees. 

Filing  Dates:  The  application  was 
filed  on  August  29,  1996,  and  amended 
on  February  12,  1997. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  2,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicants,  c/o  Antaeus  Enterprises. 
Inc..  Suite  3020.  420  Lexington  Avenue. 
New  York.  New  York  10170. 
FOR  FURTHER  MFORMATION  CONTACT: 
Brian  T.  Hourihan.  Senior  Counsel,  at 
(202)  942-0526,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

StJPPLEMENTARY  INFORMATKNi:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 


Applicants'  Representations 

1.  Applicants  were  formed  by  the 
Beinecke  family  to  facilitate  and 
simplify  the  investment  of  Beinecke 
family  assets  and  trusts  established  by 
Beinecke  family  members.  Applicants 
are  excepted  from  registration  under  the 
Investment  Company  Act  of  1940  under 
section  3(c)(1).  Applicants  request  an 
order  under  section  205(e)  of  the 
Advisers  Act  granting  an  exemption 
bom  section  205(a)(1)  of  the  Advisers 
Act  to  permit  registered  investment 
advisers  to  charge  them  a  performance- 
based  advisory  fee. 

2.  Brae  and  Lexington  are  essentially 
Beinecke  family  investment  vehicles. 

'  Brae  is  a  Delaware  limited  liability 
company  that  is  owned  by  Antaeus 
Enterprises.  Inc.  ("Antaeus"),  one 
individual  Beinecke  family  member, 
and  four  irrevocable  trusts  (the  trustees 
and  beneficiaries  of  which  are  all 
Beinecke  family  members).  Lexington  is 
a  Delaware  limited  partnership  that  is 
owned  by  Antaeus,  four  individual 
Beinecke  family  members,  fifteen 
irrevocable  trusts  and  one  revocable 
grantor  trust  (the  trustees  and 
beneficiaries  of  which  are  all  Beinecke 
family  members),  and  two  investment 
vehicles  established  by  Mr.  Robert  L. 
Bael,  a  long-term  family  employee  and 
an  executive  officer  of  Antaeus 
(together,  the  "Bael  Partners"). 

3.  Brae's  managing  member  and 
Lexington's  general  partner,  Antaeus,  is 
responsible  for  making  investment 
decisions  for  applicants.  Antaeus  is  an 
investment  management  company 
owned  by  four  trusts  established  by 
William  Sperry  Beinecke  for  the  benefit 
of  his  four  children.  Antaeus  acts  as 
coordinator  and  administrator  of  the 
Beinecke  family  assets,  including 
certain  trusts.  Antaeus  invests  in 
publicly  traded  and  privately  held  fixed 
income  and  equity  securities  and 
investment  partnerships,  with  a  portion 
of  its  assets  invested  in  applicants.  No 
management,  performance,  or  other  fee 
is  charged  to  the  members  of  Brae  or  the 
limited  partners  of  Lexington. 

4.  Applicants  state  that  they  want  to 
participate  in  investment  opportunities 
managed  by  registered  investment 
advisers  that  seek  to  charge  applicants 
a  performance-based  advisory  fee 
pursuant  to  rule  205-3  of  the  Advisers 
Act.  Applicants  represent  that  neither 
themselves.  Antaeus,  any  other 
Beinecke  family  member  who  acts  as 
trustee  of  any  Beinecke  trust,  any  other 
Beinecke  family  member  who  is  a 
beneficiary  of  any  of  the  Beinecke  trusts, 
nor  any  partner,  tnistee  or  beneficiary  of 
the  Bael  Partners  has  any  relationship 
with,  or  is  an  affiliate  or  an  interested 
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person  of.  any  such  registered 
investment  adviser. 

5.  All  current  members  of  Brae  and 
the  majority  of  limited  partners  of 
Lexington,  as  well  as  the  general 
partner,  have  a  net  worth  exceeding 
$1,000,000  and  thereby  satisfy  the  client 
eligibility  requirements  of  paragraph  (h) 
of  rule  205-3.  However,  nine  trusts 
which  are  limited  partners  of  Lexington 
fail  individually  to  satisfy  the  net  worth 
requirements  of  rule  205-3(b)  (the 
"Non-qualifying  Trusts").'  Six  of  the 
Non-qualifying  Trusts  have  been 
established  on  behalf  of  six  of  the 
grandchildren  of  William  Sperry 
Beinecke,  whose  ages  range  form  7  to 
17.  The  seventh  Non-qualifying  Trust  is 
a  grantor  trust  which  was  established  by 
a  seventh  grandchild  of  William  Sperry 
Beinecke  up)on  reaching  the  age  of 
majority.  Such  grandchildren  are  the 
ultimate  beneficiaries  of  (a)  the  four 
trusts  which  own  Antaeus,  a 
corporation  having  assets  with  an 
estimated  market  value  in  excess  of  $50 
million,  and  (h)  the  trusts  which  are 
qualifying  limited  partners  of  Lexington. 
"The  eighth  Non-qualifying  Trust  is  a 
testamentary  trust  beneficially  owned 
by  the  four  adult  children  of  William 
Sperry  Beinecke.  each  of  whom  has 
assets  in  excess  of  $1,000,000.  The  ninth 
Non-qualifying  Trust  is  beneficially 
owned  by  the  three  adult  children  of 
Mr.  Bael.  Each  of  the  Bael  children  is 
expected  to  be  an  eventual  beneficiary 
of  the  estate  of  his  or  her  parents  to  the 
extent  of  more  than  $1 ,000,000.  As  a 
result  of  the  limited  partnership 
interests  held  by  the  Non-qualifying 
Trusts,  Lexington  may  not  be  treated  as 
satisfying  the  client  eligibility 
requirements  in  paragraph  (h)  of  rule 
205-3. 

6.  Applicants  request  that  any  relief 
be  applicable  not  only  with  respect  to 
the  Non-qualifying  Trusts  that  are 
currently  limited  partners  of  Lexington, 
but  also  with  respect  to  future  Beinecke 
family  trusts  and  custodianships  under 
the  Uniform  Gift  to  Minors  Act 
("UGMA")  having  Beinecke  family 
members  as  trustee  or  custodian,  as 
applicable,  that  may  become  limited 
partners  or  members,  as  the  case  may 
be,  of  applicants  in  the  future.  Such 
future  trusts  and  custodianships  will 
comply  with  the  representations  set 
forth  in  the  application. 

Applicants'  Legal  Analjrsis. 

1.  Section  205(a)(1)  of  the  Advisers 
Act  generally  prohibits  a  registered 


■  K  is  unlikely  that  the  alternative  requirement  of 
having  at  least  S500.000  under  the  management  of 
the  investment  adviser  will  l>e  satisfied,  because 
applicants  invest  their  assets  in  multiple  private 
investment  companies. 


investment  adviser  from  receiving 
compensation  on  the  basis  of  a  share  of 
capital  gains  in  or  capital  appreciation 
of  a  client's  account,  or  any  portion 
thereof.  Section  205(e)  of  the  Advisers 
Act  provides  that  the  SEC  may  exempt 
any  person  or  transaction,  or  any  class 
-or  classes  of  persons  or  transactions 
fixtm  section  205(a)(1)  of  the  Advisers 
Act  if  and  to  the  extent  that  the 
exemption  relates  to  an  investment 
advisory  agreement  with  any  person 
that  the  SEC  determines  does  not  need 
the  protection  of  section  205(a)(1).  on 
the  basis  of  such  factors  as  financial 
sophistication,  net  worth,  knowledge  of 
and  experience  in  financial  matters, 
amount  of  assets  under  management, 
relationship  with  a  registered 
investment  adviser,  and  such  other 
factors  as  the  SEC  determines  are 
consistent  with  section  205. 

2.  Rule  205-3  provides  an  exemption 
from  the  prohibition  against 
performance-based  compensation  in 
section  205(a)(1)  provided  the 
conditions  of  the  rule  are  satisfied. 
Paragraph  (b)(1)  of  rule  205-3  requires 
each  client  entering  into  an  investment 
advisory  contract  that  provides  for  such 
compensation  to  be:  (a)  A  natural  person 
or  a  company  who  immediately  after 
entering  into  the  contract  has  at  least 
$500,000  imder  management  of  the 
investment  adviser;  or  (b)  a  person  who 
the  registered  investment  adviser 
reasonably  believes,  prior  to  entering 
into  the  contract,  is  a  natural  person  or 

a  company  whose  net  worth  at  the  time 
the  contract  is  entered  into  exceeds 
$1,000,000.  Paragraph  (b)(2)  of  the  rule 
provides  that  the  term  "company"  does 
not-inelude  private  investment 
companies  such  as  applicants  unless 
each  of  the  equity  owners  is  a  natural 
person  or  a  company,  as  defined 
therein,  that  meets  die  eligibility 
requirements  of  paragraph  (b)(1)  of  the 
rule.  A  trust  is  expressly  included  in  the 
definition  of  a  "company."  Applicants 
believe  that  a  custodianship  should  be 
viewed  as  a  type  of  trust  for  this 
purpose  because,  under  UGMA,  a 
custodian  is  a  fiduciary  whose  duties 
and  powers  are  similsu'  to  those  of  a 
trustee. 

3.  The  client  eligibility  requirements 
of  rule  205-3  reflect  the  SEC's 
recognition  that  certain  high  net  worth 
clients  have  the  capacity  to  bear  the 
additional  risks  of  performance  fees.  as. 
well  as  the  ability  to  protect  themselves 
against  the  potential  abuses  of 
performance  fees.  Applicants  are  unable 
to  rely  on  the  rule  because  the  Non- 
qualifying Trusts  do  not  satisfy  the 
$500,000  under  management  or  the 
$1,000,000  net  worth  requirement. 
However,  applicants  believe  that 


exemptive  relief  is  appropriate  under 
and  consistent  with  the  purposes  of 
section  205(a)(1)  and  complies  with  the 
factors  specified  in  section  205(e)  of  the 
Advisers  Act  because:  (a)  Antaeus,  the 
entity  which  makes  the  investment 
decisions  for  applicants,  satisfies  the  net 
worth  requirement,  is  financially 
sophisticated  with  very  substantial 
knowledge  oiand  experience  in 
financial  matters,  and  is  fully  able  to 
assess  the  potential  risks  of  performance 
fees;  (b)  each  trustee  of  the  Non- 
qualifying Trusts  is  a  family  member  of 
the  beneficiaries  thereof  who,  in 
addition  to  possessing  a  high  level  of 
financial  sophistication  and  very 
substantial  knowledge  of  and 
experience  in  financial  matters,  have 
substantial  personal  wealth, 
entitlements  or  expectancies  invested  in 
applicants,  and  may  reasonably  be 
presumed  to  be  acting  in  the  best 
interests  of  the  beneficiaries  who  are 
their  close  bmily  members;  and  (c)  the 
beneficiaries  of  the  Non-qualifying 
Trusts  have  the  financial  means  to  bear 
the  potential  risks  of  performance  fees, 
because  each  satisfies  the  net  worth 
requirement  if  his  or  her  entitlements 
and  expectancies  are  aggregated  for  this 
purpose,  and  do  not  have  a  relationship 
with  prospective  registered  investment 
advisers. 

4.  Because  those  executing  investment 
authority  for  the  Non-qualifying  Trusts 
have  such  strong  and  intimate  familial 
relationships  to  the  beneficiaries, 
applicants  believe  that  it  is  not 
unreasonable  to  presume  that  the 
commonality  of  such  interest  will  result 
in  the  decision-maker  behaving  in  the 
best  interests  of  the  beneficiaries.  Except 
for  the  requested  exemption  for  the 
Non-qualifying  Trusts  and 
custodianships,  the  requirements  of  rule 
205-3  are  satisfied  in  all  respects.  Thus, 
applicants  believe  that  granting  the 
requested  exemption  is  appropriate 
under  and  consistent  with  the  purposes 
of  section  205(a)(1)  and  the  factors 
specified  in  section  205(e). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  imder  delegated 
authority. 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 

IFR  Doc.  97-6420  Filed  3-13-97;  8:45  am] 
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Great-West  Life  &  Annuity  Insurance 
Company,  et  al. 

March  10, 1997. 

AGENCY:  The  Securities  and  Exchange 

Commission  ("Commission"). 
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ACTION:  Notice  of  application  for  an 
order  pursuant  to  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPUCANTS:  Great-West  Life  &  Annuity 
Insurance  Company  ("GWL&A"), 
FutureFunds  Series  Account  ("Separate 
Account"),  and  BenefitsCorp  Equities, 
Inc.  ("BCE"). 

RELEVANT  1940  ACT  SECTIOfJS:  Order 
requested  pursuant  to  Sections  6(c), 
17(b),  and  26(b). 

SUMMARY  Of  APPUCATION:  Applicants 
request  an  order  pursuant  to  Section 
26(b)of  the  1940  Act  approving  a 
proposed  substitution  of  securities,  and 
pursuant  to  Sections  6(c)  and  17(b)  of 
the  1940  Act  exempting  related 
transactions  from  Section  17(a)  of  the 
1940  Act. 

RUNG  DATE:  The  application  was  filed 
on  September  6.  1996.  and  amended  on 
January  10,  1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  April  4,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W.  Washington.  D.C.  20549. 
Applicants,  c/o  W.  Randolf  Thompson. 
Esq..  )orden  Burt  Berenson  &  Johnson. 
LLP,  1025  Thomas  Jefferson  Street, 
N.W..  Suite  400  East,  Washington,  D.C. 
20007-0805. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  M.  Kirchoff.  Branch  Chief.  Office 
of  Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0672. 

SUr>Pt.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  horn  the  Public 
Reference  Branch  of  the  Commission. 

Applicants'  Representations 

1.  GWL&A.  a  Colorado  stock  life 
insurance  company,  does  business  in 
the  District  of  Columbia.  Puerto  Rico, 
and  all  states  of  the  United  States  except 
New  York. 


2.  GWL&A  is  wholly-owned  by  The 
Great-West  Life  Assurance  Company, 
which  is  a  subsidiary  of  Great-West 
Lifeco  Inc..  an  insurance  holding 
company.  Great-West  Lifeco  Inc.  is  a 
subsidiary  of  Power  Financial 
Corporation  of  Canada,  which  is 
controlled  by  Power  Corporation  of 
Canada. 

3.  The  Separate  Account,  established 
by  GWL&A  pursuant  to  Kansas  law.  is 
registered  with  the  Commission  as  a 
unit  investment  trust.  The  Separate 
Account  acts  a  funding  vehicle  for 
certain  group  variable  flexible  premium 
deferred  annuity  contracts 
("Contracts").  The  Separate  Account 
currently  has  seventeen  investment 
divisions,  each  of  which  invests 
exclusively  in  one  of  the  corresponding 
portfolios  of  three  open-end 
management  investment  companies. 

4.  BCE.  the  principal  underwriter  of 
the  Contracts,  is  registered  as  a  broker- 
dealer  pursuant  to  the  Securities 
Exchange  Act  of  1934,  and  is  a  member 
of  the  National  Association  of  Securities 
Dealers,  Inc. 

5.  The  Contracts  expressly  reserve  the 
right  of  GWL&A.  both  on  its  own  behalf 
and  on  behalf  of  the  Separate  Account, 
to  eliminate  investment  divisions, 
combine  two  or  more  investment 
divisions,  or  substitute  one  or  more 
underlying  funds  for  others  in  which  its 
investment  divisions  are  invested. 

6.  GWL&A.  on  its  own  behalf  and  on 
behalf  of  the  Separate  Account, 
proposes  to  substitute  shares  of  the 
Maxim  Series  Fund  Maxim  INVESCO 
Balanced  Portfolio  ("Substituted 
Portfolio"),  for  shares  of  the  Maxim 
Series  Fund  Total  Return  Portolio  and 
the  TCI  Balanced  Portfolio  ("Eliminated 
Portfolios")  (the  "Substitution"). 
Applicants  represent  that  the 
Substitution  will  benefit  the 
participants  by  eliminating  two 
portfolios  with  below  average  historical 
returns  and  consolidating  participants' 
investments  in  the  Substituted  Portfolio, 
which  has  investment  objectives  similar 
to  the  Eliminated  Portfolios. 

7.  Participants  will  be  advised  that 
they  can  transfer  their  shares  in  the 
Eliminated  Portfolios  to  the  remaining 
portfolios  of  the  Separate  Account  or 
leave  their  shares  in  the  Eliminated 
Portfolios  until  the  date  of  the 
Substitution.  No  Eliminated  Portfolio 
will  accept  additional  premium 
payments  (i.e..  new  money  or  transfers) 
on  or  after  the  date  of  the  Substitution. 
No  sales  load  deductions  or  transfer 
charges  will  be  assessed  in  connection 
with  any  transfers  among  the  portfolios 
because  of  the  Substitution. 

8.  Applicants  represent  that  the  total 
expenses  of  the  Substituted  Portfolio 


cun-ently  are  1.00%.  which  are  greater 
than  those  of  the  Maxim  Series  Fund 
Total  Return  Portfolio,  the  total 
expenses  of  which  are  .60%,  but  the 
same  as  the  total  expenses  of  the  TCI 
Balanced  Portfolio. 

Applicants'  Legal  Analysis 

1.  Section  26(b)  of  the  1940  Act 
provides  that  it  shall  be  unlawful  for 
any  depositor  or  trustee  of  a  registered 
unit  investment  trust  holding  the 
security  of  a  single  issuer  to  substitute 
another  security  for  such  security  unless 
the  Commission  shall  have  approved 
such  substitution.  The  Commission 
shall  issue  an  order  approving  such 
substitution  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  1940  Act.  Section  26(b)  protects 
the  expectation  of  investors  that  the  unit 
investment  trust  will  accumulate  shares 
of  a  particular  issuer  and  is  intended  to 
insure  that  unnecessary  or  burdensome 
sales  loads,  additional  reinvestment 
costs,  other  charges  will  not  be  incurred 
due  to  unapproved  substitutions  of 
securities. 

2.  Applicants  request  an  order 
pursuant  to  Section  26(b)  of  the  1940 
Act  approving  the  Substitution. 
Applicants  represent  that  the  purposes, 
terms,  and  conditions  of  the 
Substitution  are  consistent  with  Section 
26(b).  Applicants  believe  the 
Substitution  will  benefit  the 
participants  by  eliminating  two 
portfolios  with  t)elow  average  historical 
returns.  Applicants  represent  that  the 
Maxim  Series  Fund  Total  Return 
Portfolio,  when  compared  to  funds  in  its 
asset  class,  has  performed  below  average 
for  at  least  five  quarters.  In  addition,  its 
one,  three,  and  five  year  returns  of 
10.62%,  8.65%,  and  10.40%  have  been 
below  average  compared  to  funds 
within  the  same  asset  class.  Applicants 
represent  that  the  same  is  true  of  the  TCI 
Balanced  Portfolio  which,  when 
compared  to  other  balanced  funds,  has 
been  performing  poorly  for  at  least 
seven  quarters.  In  addition,  its  one, 
three,  and  five  year  returns  of  10.65%, 
9.42%,  and  9.08%  also  are  below  the 
average  of  balanced  funds.  GWL&A 
proposes  to  consolidate  participants' 
investments  in  the  Substituted  Portfolio, 
which  has  similar  investment  objectives 
to  the  Eliminated  Portfolios.  The 
Substitution  will  remove  poorly 
performing  portfolios  from  the  Separate 
Account  while  the  similarity  in 
investment  objectives  provides  a  means 
for  Contract  owners  and/or  all 
participants  to  continue  their  current 
investment  goals  and  risk  expectations. 
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3.  Applicants  represent  that  the 
Substitution  will  be  effected  at  net  asset 
value  in  conformity  with  Section  22(c) 
and  22(g)  of  the  1940  Act  and  Rule  22c- 
1  thereunder.  The  Substitution  may  be 
effected  primarily  for  cash,  but  also  may 
involve  partial  redemptions  in-kind  of 
securities  ("Related  Transactions").  The 
use  of  in-kind  redemptions  in 
conformity  with  Section  22(g)  of  the 
1940  Act  would  alleviate  the  impact  of 
the  brokerage  fees  and  expenses  upon 
GWL&A  or  the  investment  adviser  or 
sub-adviser  of  the  Substituted  Portfolio, 
as  these  entities  will  bear  all  expenses 
related  to  the  Substitution.  The  Related 
Transactions  will  be  effected  to  the 
extent  consistent  with  the  investment 
objectives  and  any  applicable 
diversification  requirements. 

4.  GWL&A  or  the  investment  adviser 
of  the  Substituted  Portfolio  will  assume 
the  transfer  and  custodial  expenses  and 
legal  and  accounting  fees  incurred  with 
respect  to  the  Substitution.  Participants 
will  not  incur  any  fees  or  charges  as  a 
result  of  the  transfer  of  accoimt  values 
from  any  portfolio.  Applicants  represent 
that  there  will  be  no  increase  in  the 
Contract  or  Separate  Account  fees  and 
charges  after  the  Substitution. 
Applicants  further  represent  that  the 
Substitution  is  designed  to  avoid  any 
adverse  federal  tax  impact  to  the 
Contract  owners  or  participants. 

5.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to  exempt 
any  person,  security,  or  transaction  for 
any  class  or  classes  of  persons, 
securities,  or  transactions  from  the 
provisions  of  the  1940  Act,  if  and  to  the 
exteiit  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  1940 
Act. 

6.  Section  17(a)(1)  of  the  1940  Act 
prohibits  any  affiliated  person,  or  an 
affiliate  of  an  affiliated  person,  of  a 
registered  investment  company,  from 
gelling  any  security  or  other  property  to 
such  registered  investment  company. 
Section  17(a)(2)  of  the  1940  Act 
prohibits  any  affiliated  person  from 
purchasing  any  security  or  other 
property  from  such  registered 
investment  company. 

7.  Section  17(b)  of  the  1940  Act 
authorizes  the  Commission  to  issue  an 
order  exempting  a  proposed  transaction 
from  Section  17(a)  if:  (a)  The  terms  of 
the  proposed  transaction  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (c)  the  proposed 


transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act 

8.  Applicants  request  an  order 
pursuant  to  Sections  6(c)  and  17(b)  of 
the  1940  Act  exempting  the  Related 
Transactions  from  the  provisions  of 
Sections  17(a)  of  the  1940  Act. 

9.  Applicants  represent  that  the  terms 
of  the  Substitution  are  reasonable  and 
fair  and  do  not  involve  overreaching  on 
the  part  of  any  person  concerned.  The 
Substitution  will  be  effected  at  the  net 
asset  value  of  the  securities  involved 
and  the  interests  of  Contract  owners  v«rill 
not  be  diluted.  In-kind  redemptions  will 
alleviate  some  of  the  expenses  involved 
with  the  Substitution  and  only  will  be 
used  to  the  extent  they  are  consistent 
with  the  investment  objectives  and 
applicable  diversification  requirements 
of  the  affected  portfolios. 

10.  The  Applicants  represent  that  the 
Substitution  and  the  Related 
Transactions  are  consistent  with  the 
policies  of  each  investment  company 
involved  and  the  general  purposes  of 
the  1940  Act,  and  comply  with  the 
requirements  of  both  Section  6(c)  and 
17(b). 

Conclusion 

Applicants  assert  that,  for  the  reasons 
summarized  above,  the  requested  order 
approving  the  Substitution  and  Related 
Transactions  should  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[PR  Doc.  97-6473  Filed  3-13-97;  8:45  am] 
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Sunshine  Act  Meeting 

Time  Change/ Agency  Meeting 

The  time  for  the  closed  meeting, 
scheduled  for  Tuesday,  March  11. 1997, 
at  10:00  a.m.,  has  been  changed  to  4:00 
p.m.  (previously  aimounced  in  62  FR 
10303,  March  6,  1997). 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  closed  meeting 
during  the  week  of  March  17, 1997. 

A  Closed  meeting  will  be  held  on 
Wednesday,  March  19, 1997,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 


certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
March  19, 1997,  at  10:00  a.m.,  wiU  be: 

Institution  and  setdement  of 
injunctive  actions. 

Institution  and  setdement  of 
administrative  proceedings  of  an 
enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduhng  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  March  11, 1997. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  97-6650  Filed  3-12-97: 1:07  pm) 
BIUJNQ  CODE  S010-01-M 

[Retease  No.  34-38371;  Hie  Na  SR-CHX- 
97-04] 

Self-Regulatory  Organizations;  ^4otice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exctiange,  Incorporated 
Relating  to  SEC  Transaction  Fees 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  February  18, 1997, 
the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  CHX  has  designated  this  proposal 
as  one  constituting  a  change  to  a  due, 
fee,  or  other  charge  under  Section 
19(b)(3)(A)  of  the  Act,  which  renders  the 
rule  effective  upon  receipt  of  this  filing. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  nde  change  from  interested 
persons. 

I.  Self-Regidatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  codify  in 
its  fee  schedule  the  CHX's  collection  of 
SEC  transaction  fees  assessed  pursuant 
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to  Section  31  of  the  Act.'  as  authorized 
by  CHX  Article  XV.  Rule  4. 

n.  SeIf-Regul;*lory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statement 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Congress  recently  enacted  the 
National  Securities  Markets 
Improvement  Act  of  1996 
("Improvement  Act")  and  the  Omnibus 
Consolidated  Appropriations  Act  for 
Fiscal  Year  1997  ("Appropriations 
Act"),  which  together  require  national 
securities  associations  to  pay  SEC 
transaction  fees  for  transactions  in 
certain  OTC  securities. 

As  a  resu't  of  the  Improvement  Act 
and  Appropriations  Act,  the  SEC  has 
amended  Rule  31-1  ^  to  eliminate  the 
current  exemption  from  SEC  transaction 
fees  for  transactions  in  OTC  securities 
occurring  on  the  CHX  (as  a  national 
securities  exchange)  that  are  either 
listed  on  the  CHX  or  are  traded  on  the 
CHX  pursuant  to  unlisted  trading 
privileges  ("OTC/UTP  Securities"). 
Thus,  effective  January  1.  1997.  the  CHX 
is  required  to  pay  to  the  Commission  a 
transaction  fee  for  sales  of  OTC/UTP 
Securities  transacted  on  the  CHX.^ 
Additionally,  pursuant  to  the 
Improvement  Act.  effective  October  1. 
1997,  these  fees,  as  well  as  the 
traditional  SEC  transaction  fees  on 
exchange-registered  securities  that  are 
not  OTC/UTP  Securities,  will  become 
payable  to  the  SEC  twice  a  year,  as 
opposed  to  once  9  year  as  required  by 
existing  Section  31  of  the  Act. 

The  purpose  of  the  proposed  rule 
change  is  to  codify  the  imposition  of 
SEC  transaction  fees  in  the  Exchange's 
fee  schedule. 


'  15  U  S.C  78ee 
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*5er  Securities  Exchange  Act  Release  No.  30073 
(December  23.  1996).  61  FR  68590  (December  30. 
1996). 


2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(4)  of  the  Act  *  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  issuers  and  persons  using 
its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b— 4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessaiy  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange    •. 
Commission,  450  Fifth  Street,  N.W., 
Washington  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  N.W., 
Washington  D.C.  Copies  of  such  Hling 


also  will  he  available  for  inspection  and 
copying  at  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-CHX-97-04  and  should  be 
submitted  by  April  4,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  97-6419  Filed  3-13-97;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities;  Proposed  Collection 
Requests  and  Submissions  for  0MB 
Review 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  as  well  as  information 
collection  packages  submitted  to  the 
Office  of  Management  and  Budget  for 
clearance. 

I.  The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  will  require  submission  to 
the  OfHce  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
Public  Law  104—13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  The  information  collection(s) 
listed  below  requires  extension  of  the 
current  OMB  approval(s]: 

1.  0960-0462— You  Can  Make  Your 
Payments  by  Credit  Cards.  The 
information  on  Forms  SSA-4588  & 
SSA-4589  will  be  used  to  update  the 
individual's  social  security  record  to 
reflect  that  a  payment  has  been  made  on 
their  overpayment  and  to  effectuate 
payment  through  the  appropriate  credit 
card  company. 

Number  of  Respondents:  1 2 ,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  1,000 
hours. 

2.  0960-0323— Third  Party  Liability 
Information  Statement.  Form  SSA-8019 
is  used  by  the  Social  Security 
Administration  to  gather  information  or 
to  make  changes  in  existing  information 
about  third  party  insurance  (other  than 
Medicare  or  Medicaid),  which  could  be 
responsible  for  payment  for  a 
beneficiary's  medical  care. 

Number  of  Respondents:  65,400. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  5 
minutes. 


MS  U.S.C.  78f[bH4). 
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Estimated  Annual  Burden:  5,450 
hours. 

3.  0960-0068 — Representative  Payee 
Report.  Sections  205(j)  and  1631(a)(2)  of 
the  Social  Security  Act  provide  for  the 
payment  of  supplemental  social  security 
benefits  to  a  relative,  another  person  or 
an  organization  when  the  best  interests 
of  the  beneficiary  will  be  served.  Form 
SSA-6230  (20  CFR  404.2065)  is  sent  to 
parents,  stepparents  and  grandparents 
with  custody  of  minor  children 
receiving  social  security  benefits.  Form 
SSA-623  (20  CFR  404.2065  and 
416.665)  is  sent  to  all  other  payees  with 
or  without  custody  of  the  beneficiary. 
Both  forms  are  used  to  determine  the 
continuing  suitability  of  the  individual/ 
organization  to  serve  as  representative 
payee. 

Number  of  Respondents:  5,315,160. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  1,328,790 
hours. 

4.  Telephone  Replacement  Card  Pilot 
Test— 0960-MEW.  The  Social  Security 
Administration  will  conduct  a  pilot 
study  on  obtaining  information  by 
telephone  frt)m  individuals  who  need  a 
duplicate  Social  Security  Number  (SSN) 
card.  The  information  will  be  used  to 
properly  identify  an  individual  prior  to 
releasing  a  replacement  SSN  card,  thus 
eliminating  the  need  for  the  respondent 
to  take  or  mail  his/her  identify 
documents  to  a  Social  Security  office. 
The  information  provided,  which 
should  be  known  by  the  true  Social 
Security  number  holder,  will  be 
compared  to  information  available  in 
our  current  electronic  systems.  The 
respondents  are  individuals  in  the  pilot 
study  who  request  a  duplicate  SSN 
replacement  card  by  telephone. 

Number  of  Respondents:  500,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  2 
minutes. 

Estimated  Annual  Burden:  16,667 
hours. 

To  receive  a  copy  of  the  form(s)  or 
clearance  package(s),  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4123  or  write  to  her  at  the  address  listed 
below  the  information  collection(s). 
Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  &t)m  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Judith  T.  Hasche,  6401 
Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 


estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

U.  The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  104-13  effective  October  1, 1995, 
The  Paperwork  Reduction  Act  of  1995. 
The  information  collections  listed  below 
have  been  submitted  to  OMB: 

1.  Claimant's  Medications — 0960- 
0289.  The  information  on  form  HA- 
4632  is  used  by  the  Social  Security 
Administration  to  compile  a  current  list 
of  medications  used  by  a  claimant.  The 
list  is  provided  to  an  Administrative 
Law  Judge  (ALJ),  who  is  considering  the 
disability  aspects  of  the  claim.  The 
affected  public  consists  of  claimants  for 
disability  benefits,  who  have  requested 
a  hearing  before  an  ALJ. 

Numlxr  of  Respondents:  227,107. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  56,777 
hours. 

2.  Request  for  SSI  Benefit  Estimate — 
0960-0492.  The  Social  Security 
Administration  collects  the  information 
on  Form  SSA-3716  for  the  sole  purpose 
of  complying  with  an  SSI  recipient's 
request  for  an  estimate  of  the  impact  of 
his/her  work  on  the  receipt  of  SSI 
benefits. 

Number  of  Respondents:  50,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  4,167 
hours. 

3.  Statement  of  Employer — 0960- 
0030.  The  information  collected  on 
Form  SSA-7011  is  used  by  the  Social 
Security  Administration  to  substantiate 
allegations  of  wages  paid  to  workers 
when  those  wages  do  not  appear  in 
SSA's  records  of  earnings,  and  the 
worker  does  not  have  proof  of  payment. 
This  information  is  used  to  process 
claims  for  social  security  benefits  and  to 
resolve  discrepancies  in  earnings 
records.  The  respondents  are  certain 
employers  who  can  verify  allegations  of 
wages  made  by  the  wage  earner. 

Number  of  Respondents:  925,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
miiftites. 

Estimated  Annual  Burden:  308,333 
hours. 

4.  Supplemental  Securify  Income 
Notice  of  Interim  Assistance 


Reimbursement  (two  forms).  Forms 
SSA-8125  0960-0546  and  SSA-L8125 
0960-0563  collect  interim  assistance 
reimbursement  (LAR)  information  from 
States  which  provide  such  assistance. 
Form  SSA-8125  is  used  in  most 
situations  where  lAR  is  applicable. 
Form  SSA-L8125  is  used  in  situations 
where  an  individual  entitled  to 
imderpayments  has  received  lAR  from  a 
State  and  his/her  benefit  will  be 
controlled  by  SSA  through  the 
installment  process.  The  respondents 
are  states  which  provide  lAR  to  SSI 
claimants. 


SSA-«125 

SSA-L8125 

Numt>er  of 

80,000 

60,000. 

Respond- 

ents. 

Frequency  of 

1  

1. 

Response. 

Average  Bur- 

10 minutes  ... 

10  minutes. 

den  Per 

Response. 

Estimated  An- 

13,333 hours 

10.000  hours. 

nual  Bur- 

den. 

5.  Work  Reintegration  Study— 0960- 
0543.  The  purpose  of  the  Work 
Reintegration  Study  is  to  identify  those 
incentives  and  interventions  that  are 
most  successful  in  assisting  persons 
who  are  disabled  due  to  a  back 
condition  to  return  to  work.  The 
information  collected  will  be  used 
primarily  to  complete  a  cross-national 
analysis  of  this  issue.  Data  also  will  be 
gathered  on  subjects  of  particular 
importance  in  the  U.S.  The  findings  will 
provide  policymakers  with  information 
that  will  be  highly  useful  in  establishing 
disability  policy.  The  respondents  are 
persons  entiUed  to  Social  Security 
Disability  Insurance,  Supplemental 
Security  Income  (SSI)  or  State 
Temporary  Disability  Insurance. 

Number  of  Respondents:  800. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  1  hour. 
Estimated  Annual  Burden:  800  hours. 

6.  Personal  Earnings  and  Benefit 
Estimate  Statement  (PEBES)— Identify 
Verification  Survey— 0960-NEW.  The 
Social  Securify  Administration  (SSA)  is 
conducting  a  survey  to  verify  the 
identify  and  address  of  individuals  who 
request  their  PEBES  by  means  of  the 
Form  SSA-7004-SM,  Request  for 
Earnings  and  Benefit  Statement  and 
through  the  Internet.  The  information  is 
needed  to  determine  the  number  of 
invalid  requests  for  PEBES  using  the 
SSA-7004-SM  compared  to  the  number 
of  invalid  PEBES  requests  using  the 
Internet.  The  information  will  be  used 
in  the  evaluation  of  whether  to  adopt 
the  Internet  as  an  appropriate  vehicle  to 
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obtain  PEBES  requests.  The  respondents 
are  a  sample  of  PEBES  requestors  whose 
identity  and  address  could  not  be 
verified  through  other  means. 

Number  of  Respondents:  300. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  25  hours. 

To  receive  a  copy  of  the  form  or 
clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4123  or  write  to  her  at  the  address  listed 
below.  Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 
(OMB) — Office  of  Management  and 

Budget,  OIRA.  Attn:  Laura  Oliven. 

New  Executive  Office  Building.  Room 

10230.725  17th  St..  NW.. 

Washington.  DC.  20503 
(SSA) — Social  Security  Administration. 

DCFAM.  Attn:  Judith  T.  Hasche.  1-A- 

21  Operations  BIdg..  6401  Security 

Blvd.,  Baltimore.  MD  21235. 

Dated:  March  6.  1997. 
Judith  T.  Hasche. 

Reports  Clearance  Officer.  Social  Security 

Administration. 

|FR  Doc.  97-6240  Filed  3-13-97;  8:45  am) 
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Testing  Modifications  to  the  Disability 
Determination  Procedures;  Single 
Decisionmaker  Model  Test  Site 
Continuation 

AGENCY:  Social  Security  Administration. 
ACnOM:  Notice  of  the  continuation  of  a 
test  site  and  the  duration  of  the  test 
involving  a  single  decisionmaker. 

summary:  The  Social  Security 
Administration  is  announcing  the 
continuation  of  a  test  that  it  has  been 
conducting  under  the  final  rules 
published  in  the  Federal  Register  on 
April  24.  1995  (60  FTl  20023),  as  well  as 
the  location  and  duration  of  that  test. 
Those  final  rules  authorize  the  testing  of 
several  modifications  to  the  disability 
determination  procedures  that  we 
normally  follow  in  adjudicating  claims 
for  disability  insurance  benefits  under 
title  II  of  the  Social  Security  Act  (the 
Act)  and  claims  for  supplemental 
seciirity  income  (SSI)  payments  based 
on  disability  under  title  XVI  of  the  Act. 
This  notice  announces  the  continuation 
of  the  test  involving  the  use  of  a  single 
decisionmaker  who  may  make  the 
disability  determination  without 
requiring  the  signature  of  a  medical 
consultant.  This  notice  also  announces 


the  designated  test  site  and  the  duration 
of  the  test. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Pippin.  Models  Team  Leader. 
Office  of  Disability,  Disability  Process 
Redesign  Staff,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore.  Maryland  21235, 
410-965-9203. 

SUPPt-EMENTARY  INFORMATION:  On  April 
24,  1995,  we  published  final  rules  in  the 
Federal  Register  authorizing  us  to  test 
different  modifications  to  the  disability 
determination  procedures.  The  tests  are 
designed  to  provide  us  with  information 
so  that  we  can  determine  the 
effectiveness  of  the  concepts  in  the 
models  in  improving  the  disability 
process. 

Under  this  test,  a  single 
decisionmaker  may  make  disability 
determinations  without  generally 
requiring  a  medical  consultant  to  sign 
the  disability  determination  forms  that 
we  use  to  certify  the  determination.  On 
May  3,  1996,  we  announced  in  the 
Federal  Register  our  intent  to  begin 
tests,  on  or  about  May  1.  1996,  of  the 
procedures  to  be  conducted  by  a  single 
decisionmaker  (61  FR  19969).  We  also 
explained  that  we  would  select  cases  for 
the  evaluation  for  approximately  six 
months  and  might  continue  to  process 
cases  for  another  six  months.  In  that 
announcement,  we  identified  nine  test 
sites  in  seven  states.  We  are  now 
planning  additional  testing  of  the  single 
decisiorunaker  model;  and  at  this  time, 
we  are  announcing  a  continuation  of 
testing  at  one  site.  We  plan  to  continue 
testing  the  single  decisionmaker  model 
on  or  about  February  24,  1997.  We  will 
continue  the  test  for  approximately 
fourteen  months.  We  will  publish 
another  notice  in  the  Federal  Register  if 
we  extend  the  duration  of  the  test. 
Continued  testing  of  the  single 
decisionmaker  model  will  be  conducted 
at  the  following  location: 

•  North  Carolina  Division  of  Social 
Services,  Disability  Determination 
Services,  321  Chapanoke  Road,  Raleigh, 
NC  27603. 

Not  all  cases  received  in  the  test  site 
listed  above  will  be  handled  under  the 
test  procedures.  However,  if  a  claim  is 
selected  to  be  bandied  by  a  single 
decisionmaker  as  part  of  the  test,  the 
claim  will  be  processed  under  the 
procedures  established  under  the  final 
rules  cited  above. 

Carolyn  W.  ColYin.  « 

Deputy  Commissioner  for  Programs  and 
Policy. 

[FR  Doc.  97-6408  Filed  3-13-97;  8.45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-111) 

Initiation  of  Section  302  Investigation 
and  Request  for  Public  Comment: 
Certain  Subsidies  Affecting  Access  to 
the  European  Communities'  Market  for 
Modified  Starch 

AGENCY:  Office  of  the  United  Trade 

Representative. 

ACTION:  Notice  of  initiation  of 

investigation;  request  for  written 

comment. 

summary:  The  Acting  United  States 
Trade  Representative  (Acting  USTR)  has 
initiated  an  investigation  under  section 
302(a)  of  the  Trade  Act  of  1974  (the 
Trade  Act)  with  respect  to  certain  acts, 
policies  and  practices  of  the  European 
Communities  (EC),  more  specifically, 
the  provision  of  subsides  that  affect 
access  to  the  EC  modified  starch  market. 
The  Acting  USTR  invites  written 
comments  from  the  public  jn  the 
matters  being  investigated  and  the 
determinations  to  be  made  under 
section  304  of  the  Trade  Act. 
DATES:  This  investigation  was  initiated 
on  March  8,  1997.  Written  comments 
from  the  public  are  due  on  or  before 
noon  on  Monday,  April  14, 1997. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
NW.,  Washington,  D.C.  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  K.  Lorentzen.  Office  of  WTO  and 
Multilateral  Affairs.  (202)  395-3063; 
Audrey  Winter.  Office  of  the  General 
Counsel.  (202)  395-7305;  or  Marilyn 
Moore.  Office  of  Agricultural  Affairs. 
(202)  395-6127. 

SUPPl£MENTARY  INFORMATION:  On 
January  22,  1997,  the  U.S.  Wheat  Gluten 
Industry  Council  filed  a  petition 
pursuant  to  section  302(a)  of  the  Trade 
Act  (19  U.S.C.  2412(a))  alleging  that 
certain  subsidy  schemes  of  the  EC 
constitute  acts,  policies  and  practices 
that  violate,  or  are  inconsistent  with  and 
otherwise  deny  benefits  to  the  United 
States  under,  the  General  Agreement  on 
Tariffs  and  Trade  1994  (GATT)  and  the 
Agreement  on  Subsidies  and 
Countervailing  Measures  (SCM 
Agreement).  In  particular,  the  petition 
alleges  that  four  EC  subsidy  programs 
((1)  the  wheat  export  tax;  (2)  the  starch 
production  refund  program;  (3)  the 
starch  export  restitution  program;  and 
(4)  various  quotas  and  other  productions 
limits  on  other  starches)  violate  EC 
obligations,  cause  serious  prejudice  to 
U.S.  interests  and  nullify  or  impair  U.S. 
benefits  under  the  World  Trade 
Organization  (WTO)  agreements  insofar 


Federal  Register  /  Vol.  62,  No.  50  /  Friday,  March  14.  1997  /  Notices 


12265 


as  they  directly  or  indirectly  benefit  EC 
production  and  export  of  wheat  gluten 
to  the  United  States  and,  in  the  case  of 
the  wheat  export  tax  and  the  starch 
production  refund  program,  displace  or 
impede  imports  of  modified  starch  botn 
the  United  States  to  the  EC.  The  petition 
also  states  that  numerous  other  subsidy 
programs  available  within  individual  EC 
Member  States  may  have  benefited  the 
production  of  wheat  starch  by  EC 
producers. 

Investigation  and  Consultatioii 

The  Acting  USTR  has  reviewed  the 
allegation  in  the  petition  and  has 
serious  concerns  about  difficulties 
facing  the  U.S.  wheat  gluten  and  wheat 
starch  industries.  Accordingly,  on 
March  8,  1997,  the  AcUng  USTR 
determined  to  initiate  an  investigation 
under  section  302  with  respect  to  the  EC 
starch  production  refund  program  to 
determine  whether  subsidies  granted 
under  that  program  are  causing  or 
threatening  to  cause  serious  prejudice  to 
U.S.  interests  with  respect  to  U.S. 
exports  of  modified  starch  to  the  EC,  or 
are  nullifying  or  impairing  benefits 
accruing  to  the  United  States  under  the 
WTO  agreements.  With  respect  to  the 
other  allegations  in  the  petition 
regarding  subsidized  imports  of  EU 
wheat  gluten  into  the  United  States,  the 
Acting  USTR  has  invited  the  petitioners 
to  consider  seeking  additional 
information  through  the  procedures 
provided  for  in  section  308  of  the  Trade 
Act  and  USTR  is  prepared  to  continue 
working  with  them  in  the  development 
of  information  and  analysis  which  may 
form  the  basis  for  further  action.  Insofar 
as  other  U.S.  trade  laws  are  designed 
specifically  to  address  the  problems  of 
increased  and/or  unfairly  traded 
imports  into  the  U.S.  market,  the  Acting 
USTR  noted  that  the  petitioners  may 
wish  to  explore  more  fully  these  other 
avenues  of  relief.  The  Acting  USTR  also 
intends  to  continue  to  pursue 
consultations  with  the  EU  regarding  its 
wheat  gluten  exports  to  the  United 
States,  pursuant  to  a  bilateral  agreement 
with  the  EU  on  grains  signed  on  July  22, 
1996.  In  light  of  the  foregoing,  the 
Acting  USTR  decided  at  this  juncture 
not  to  initiate  an  investigation  under 
Section  302  with  respect  to  these  other 
allegations  in  the  petition. 

Pursuant  to  section  303(b)(1)(A)  of  the 
Trade  Act,  the  Acting  USTR  has  decided 
to  delay  requesting  consultations  with 
the  EC,  required  under  section  303,  on 
the  EC  starch  production  refund 
program  for  up  to  90  days  for  the 
purpose  of  verifying  emd  improving  the 
petition  to  ensure  an  adequate  basis  for 
consultations  with  the  EC. 


Public  Conament:  Requirements  tor 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  acts,  policies  and  practices  of  the  EC 
which  are  the  subject  of  this 
investigation,  the  amount  of  burden  or 
restriction  on  U.S.  commerce  caused  by 
these  acts,  policies  and  practices,  and 
the  determinations  required  under 
section  304  of  the  Trade  Act.  Comments 
must  be  filed  in  accordance  with  the 
requirements  set  forth  in  15  CFR 
2006.8(b)  (55  FR  20593)  and  must  be 
filed  on  or  before  noon  on  Monday, 
April  14, 1997.  Comments  must  be  in 
English  and  provided  in  twenty  copies 
to:  Sybia  Harrison,  Staff  Assistant  to  the 
Section  301  Committee,  Room  223, 
Office  of  the  U.S.  Trade  Representative, 
600  17th  Street.  NW,  Washington.  D.C. 
20508. 

Comments  will  be  placed  in  a  file 
(Docket  301-111)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13, 
except  confidential  business 
information  exempt  &om  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "BUSINESS  CONFIDENTL\L" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  on  each  of  20  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  shall  be 
placed  in  the  file  that  is  open  to  public 
inspection.  Copies  of  the  public  version 
of  the  petition  and  other  relevant 
documents  are  available  for  public 
inspection  in  the  USTR  Reading  Room. 
An  appointment  to  review  the  docket 
(Docket  No.  301-111)  may  be  made  by 
calling  Brenda  Webb  (202)  395-€186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon  and 
1:00  p.m.  to  4:00  p.m.,  Monday  through 
Friday,  and  is  located  in  Room  101. 
Irving  A.  Williamson, 
Chairman,  Section  301  Committee. 
|FR  Doc.  97-6513  Filed  3-13-97;  8:45  ami 
BILUNQ  COOE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Research,  Engineering  and 
Development  (R.E&D)  Advisory 
Committee 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  2),  notice  is 
hereby  given  of  a  meeting  of  the  FAA 


Research,  Engineering  and  Development 
Advisory  Committee.  The  meeting  will 
be  held  on  April  8-9, 1997  at  the 
Maritime  Institute  of  Technology,  5700 
Hammonds  Ferry  Road,  Linthicum 
Heights,  Maryland. 

On  Tuesday,  April  8, 1997  the 
meeting  will  begin  at  8:00  a.m.  and  end 
at  5:00  p.m.  On  Wednesday,  April  9, 
1997,  the  meeting  will  begin  at  8:00  a.m. 
and  end  at  5:00  p.m.  The  meeting 
agenda  will  review  the  Federal  Aviation 
Administration  plaimed  fiscal  year  1999 
research  and  development  investments 
in  the  areas  of  air  traffic  services, 
airports,  aircraft  safety,  securify,  human 
factors  and  environment  and  energy. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
Persons  wishing  to  attend  the  meeting 
or  obtain  information  should  contact 
Lee  Olson  at  the  Federal  Aviation 
Administration,  AAR-200,  800 
Independence  Avenue,  SW, 
Washington,  DC  20591  (202)  267-7358. 

Members  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

Issued  in  Washington,  DC  on  March  10. 
1997. 

Andres  G.  Zellweger. 
Director.  Office  of  Aviation  Research. 
(FR  Doc.  97-6526  Filed  3-13-97;  8:45  am] 

BKXJNG  COOE  4»10-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  New  Hanover 
International  Airport,  Wilmington,  NC 

agency:  Federal  Aviation 
AdministraUon  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  New  Hanover  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  14, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office. 
Campus  Building,  1701  Columbia 
Avenue.  Suite  2-260,  College  Park.  GA 
30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
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be  mailed  or  delivered  to  Mr.  Robert ). 
Kemp,  New  Hanover  County  Airport 
Authority  at  the  following  address:  Mr. 
Robert  J.  Kemp.  Airport  Director,  New 
Hanover  County  Airport  Authority, 
1740  Airport  Boulevard.  Wilmington. 
NC  28405. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  New 
Hoover  County  Airport  Authority 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  R.  Washington,  Program  Manager, 
Atlanta  Airports  District  Office.  1701 
Columbia  Avenue,  Suite  2-260.  College 
Park.  GA  30337-2747.  Telephone  No. 
(404)305-7143. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATK3N:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  New  Hanover 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  February  27.  1997.  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
New  Hanover  County  Airport  Authority 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  May  28.  1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Charge  effective  date:  February  1, 
1994. 

Charge  expiration  date:  January  31. 
1997. 

Total  PFC  revenue  collected: 
$410,546. 

Application  number:  97-02-U-OO- 
ILM. 

Brief  description  of  proposed 
profectfs): 

1.  Medium  Intensity  Taxiway  Lighting 
Rehabilitation 

2.  Acquire  Ramp  Sweeper 

3.  Precision  Path  Indicator  Runway  35 

4.  Reconstruct/Widen  Taxiways  A&H. 
and  Construct  Exit  Taxiways  for 
Runway  6-24 

5.  Install  fencing  &  Security  Road 
Class  or  classes  of  air  carriers  which 

the  public  agency  did  not  require  to 
collect  PFCs;  On  demand  air  taxi/ 
commercial  operator  filing  FAA  form 
18-31  enplaning  less  than  150 
passengers  per  year  at  New  Hanover 
International  Airport. 


Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  New  Hanover  County  Airport 
Authority. 

Issued  in  Atlanta.  Georgia  on  March  7. 
t997. 

Dell  T.  lemigan. 

Manager.  Atlanta  Airports  District  Office 
Southern  Region. 

IFR  Doc.  97-6527  Filed  3-13-97;  8:45  am] 
aiLLMQ  CODE  4t1»-13-M 

Federal  Transit  Administration 

Policy  on  Transit  Joint  Development 

agency:  Federal  Transit  Administration 
(FTA).  U.S.  Department  of 
Transportation. 

SUMMARY:  FTA  is  revising  and  clarifying 
its  Joint  Development  policies  with 
respect  to  program  income  in  relation  to 
real  estate  acquired  with  funds  under 
Federal  transit  law.  49  U.S.C.  5301  et 
seq.  This  Notice  supplements  the 
guidance  contained  in  Appendix  B  of 
FTA  Circular  9300.1  "Joint 
Development  Projects."  All  joint 
development  projects  undertaken  in 
conformance  with  this  policy  will  be 
considered  "mass  transportation 
projects"  eligible  for  funding  under  FTA 
capital  programs.  This  policy  is 
applicable  to  development  of  properties 
acquired  under  previous  grants  as  well 
as  new  grants,  as  specified  in  the  FTA 
Master  Agreement  dated  October  1 . 
1996.  All  such  projects  must  generate  a 
■'one-time  payment  or  revenue  stream  for 
transit  use.  the  present  value  of  which 
equals  or  exceeds  the  fair  market  value 
of  the  property.  In  determining  the  fair 
market  value,  FTA  will  consider 
appraisal  methods  which  factor  in  the 
"highest  and  t)est  transit  use"  of  the 
property  as  defined  in  the  body  of  this 
notice.  Where  the  grantee  retains 
continuing  control  and  use  of  the  joint 
development  for  mass  transportation 
purposes,  all  proceeds  will  be 
considered  program  income.  Proposals 
that  meet  the  criteria  described  below 
may  be  submitted  at  any  time  to  the 
appropriate  FTA  regional  office,  listed 
in  Attachment  A. 

DATES:  Effective  March  14.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Steinmann,  Director.  Office  of 
Policy  Development,  on  (202)  366-4060; 
or  Paul  Marx.  Economist,  on  (202)  366- 
1675. 


SUPPLEMENTARY  INFORMATION: 
Introduction 

Transit  systems  have  long  been 
encouraged  to  undertake  joint 
development  projects  in  connection 
with  their  rail  transit  stations.  However, 
apparent  inconsistencies  between 
transit  laws,  the  Common  Grant  Rule 
and  FTA  policy  may  have  dissuaded 
some  transit  authorities  from  initiating 
joint  development  projects.  This  notice 
clarifies  the  relationship  between  transit 
laws  and  regulations  and  FTA  policy 
regarding  property  disposition,  leases  of 
property,  and  sale  of  property  for  joint 
development.  This  FTA  policy 
statement  affects  primarily  the  treatment 
of  program  income  with  regard  to  joint 
development  and  the  definition  of 
"highest  and  best  transit  use"  in  joint 
development. 

Transit  systems  are  permitted  in  49 
U.S.C.  5309  (a)(l>— (5)  and  (7)  (former 
Section  3(a)(1)(D)  of  the  Federal  Transit 
Act)  to  use  grant  funds  to  also  support 
"transportation  projects  which  enhance 
the  effectiveness  of  any  mass 
transportation  project  and  are  physically 
or  functionally  related  to  such  mass 
transportation  project  or  which  create 
new  or  enhanced  coordination  between 
public  transportation  and  other  forms  of 
transportation,  either  of  which  enhance 
urt)an  economic  development  or 
incorporate  private  investment 
including  commercial  and  residential 
development."  The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  added  SecUon  3  (a)(ll(F),  now 
codified  at  49  U.S.C.  5309(a)(7),  to  the 
Federal  transit  laws.  This  section  allows 
FTA  grant  funds  to  support  any  "other 
nonvehicular  capital  improvements  that 
the  Secretary  may  decide  would  result 
in  increased  mass  transportation  usage 
in  the  corridor." 

FTA  is  encouraging  transit  systems  to 
undertake  transit-oriented  Joint 
Development  projects  either  under  new 
grants  or  with  property  acquired  under 
previous  grants,  whether  the  property  is 
associated  with  a  rail,  bus  or  other 
transit  facility.  The  purpose  of  this  Joint 
Development  should  be  both  to  secure 
a  revenue  stream  for  the  transit  system 
and  to  help  shape  the  community  that 
is  being  served  by  the  transit  system. 
Where  the  grantee  retains  effective 
continuing  control  over  the  joint 
development  for  mass  transportation 
purposes  (such  as  an  easement,  or  a 
contractual  arrangement),  all  proceeds 
of  sale,  lease  or  other  incumbrance  of 
the  property  will  be  treated  as  program 
income  for  use  by  the  transit  system  to 
meet  capital  and  operating  needs.  This 
is  a  departure  frtim  previous  policy  in 
two  areas.  First,  FTA  will  now  define  all 
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revenue  derived  frtim  such  joint 
development  to  be  program  income  as 
defined  in  the  Common  Grant  Rule  at  49 
CFR,  Subtitle  A.  §  18.25.  Second, 
grantees  may  use  the  new  concept  of 
'highest  and  best  transit  use",  as  an 
alternate  to  "highest  and  best  use",  in 
valuing  real  property  for  transit-oriented 
joint  development.  To  accomplish  this 
change,  the  FTA  Master  Agreement  has 
been  expressly  modified  to  include  joint 
development  as  an  eligible  activity  in  all 
capital  grants  to  which  it  applies. 
Further,  grantees  may  request 
amendment  of  grants  issued  prior  to  FY 
1997,  as  desired,  to  expressly  include 
joint  development  within  the  scope  of 
such  grants. 

In  accordance  with  this  new  policy, 
transit  agencies  have  three  options:  they 
can  sell  property  as  excess  for  non- 
transit  use;  they  can  lease  the  property 
for  incidental,  non-interfering  use  by 
others  while  the  property  is  held  for  a 
future  identified  transit  use;  or  they  can 
undertake  a  transit-oriented  joint 
development  on  the  property.  In  the 
case  of  a  sale  without  a  continuing 
transit  use,  property  disposition  rules 
under  the  Common  Grant  Rule  at  49 
CFR,  Subtitle  A,  §  18.31  apply.  That  is, 
the  pro-rata  Federal  share  of  the  net 
proceeds  of  a  sale  at  fair  market  value 
are  retxuTied  to  the  U.S.  Treasury. 

Transit-oriented  joint  development 
can  be  accomplished  through  a  sale  or 
lease  of  federally  funded  property,  or 
through  direct  participation  of  the 
transit  agency  in  the  development  e.g., 
as  a  general  partner,  depending  upon 
the  needs  of  the  project.  To  qualify  as 
a  "transportation  project",  the  transit 
agency  must  retain  sufficient  continuing 
control  over  the  property  to  ensure  its 
continued  physical  or  functional 
relationship  to  transit  ■  This  control 
may  be  exerted  through  any  number  of 
legally  enforceable  contractual 
arrangements,  ranging  bom  a  simple 
easement  to  ensure  unimpeded  access 
between  the  development  and  the 
transit  facUlity  by  transit  patrons,  or 
perhaps  some  form  of  reverter  clause  to 
take  effect  in  the  event  access  becomes 
unreasonably  curtailed.  Any  legally 
enforceable  arrangement  between  the 
transit  system  and  the  developer  which 
preserves  the  defined  physical  or 
functional  relationship  between  the 
development  and  the  transit  facility 
should  satisfy  this  requirement.  As  long 
as  such  control  is  maintained,  the 
transit  agency  may  retain  all  revenues 


bom  such  joint  development  as  program 
income. 

Policy:  FTA  encourages  transit 
systems  to  undertake  joint  development 
projects  at  and  around  transit  stations, 
bus  terminals,  intermodal  facilities  and 
other  transit  properties,  where  such 
projects  are  physically  or  functionally 
related  to  the  provision  of  transit 
service,  and  where  they  increase  transit 
revenues  through  proceeds  bom  the 
joint  development.  FTA  will  do  this  by: 
making  grants  under  the  authority  to 
support  Joint  Development  provided  by 
49  U.S.C.  5307,2  5399  (a)  (l)-(5),  5309 
(a)(7),  and  5309  (f).  and  by  allowing  the 
proceeds  from  sale,  lease  or  other 
incumbrance  of  property  for  transit- 
oriented  joint  development  to  be 
retained  by  the  transit  system  for  transit 
operating  and  capital  expenses. 

FTA  considers  transit-oriented  joint 
development  already  to  be  within  the 
scope  of  nearly  all  capital  grants 
involving  real  property  unless  expressly 
prohibited  by  a  special  term  or 
condition  of  the  grant.  This  is  due  to  a 
term  in  most,  if  not  all,  capital  grants 
requiring  the  grantee  to  follow  FTA's 
most  recent  policies  and  procedures  in 
administering  its  grants. 
Notwithstanding,  FTA  will  modify 
existing  grants  at  the  request  of  the 
grantee,  when  this  step  is  desired  to 
expressly  reflect  transit-oriented  joint 
development  in  the  grant  purpose.  In 
the  case  of  a  section  5309  grant  made 
between  1978  and  1983,'  and  certain 
section  5307  grants.  FTA  will  review 
joint  development  proposals  on  a  case- 
by -case  basis,  and  will  work  with  the 
grantee  to  achieve  the  purposes  of  this 
policy.  The  FTA  Master  Agreement 
dated  October  1.  1996  expressly 
includes  transit-oriented  joint 
development  as  an  authorized  grant 
purpose. 

Tnis  policy  applies  to  projects  funded 
under  the  following  transit  programs: 
Section  5309.  Capital;  Section  5307, 
Urbanized  Area  Formula;  Section  5310. 
Elderly  and  Persons  with  Disabilities; 
and  Section  5311,  Nonurbanized  Area 
Program."* 

Tne  policy  will  not  affect  leases  of 
real  property  for  non-transit  purposes  or 


'  EfTective.  continuing  control  of  the  property  for 
transit  purposes  does  not  substitute  for  the  grantee's 
obligation  to  ensure  ongoing  access  by  the  general 
public  to  the  transit  facility. 


2  FTA  has  determined  that  joint  development 
authority  under  section  5309(a)  is  coextensive  with 
section  5307. 

'  Funding  for  certain  grants  may  have  lapsed 
which  could  prevent  their  reopening  should  a 
change  in  scope  be  necessary  to  carry  out  traiuit 
oriented  joint  development. 

'FTA  realizes  that  properties  supported  with 
Nonurt>anized  Area  or  Elderly  and  Persons  with 
Disabilities  program  funds  are  unlikely  candidates 
for  joint  development.  However,  FTA  wishes  to 
make  it  clear  that  the  source  of  funding  is  not  to 
be  regarded  as  an  impediment  to  a  joint 
development  proposal  under  this  policy. 


disposition  of  properfy  that  is  no  longer 
needed  for  transit  purposes. 

Criteria 

To  be  eligible  for  consideration  as  a 
transit-oriented  joint  development 
project  under  this  policy,  the  project 
must  have  the  following  characteristics: 

•  It  includes  a  transit  element;  and 

•  It  enhances  urban  economic 
development  or  incorporates  private 
investment  including  office, 
commercial,  or  residential  development; 
and 

•  It  enhances  the  effectiveness  of  a 
mass  transit  project,  and  the  non-transit 
element  is  physically  or  fimctionally 
related  to  the  mass  transit  project;  or 

•  it  creates  new  or  enhanced 
coordination  between  public  transit  and 
other  forms  of  transportation;  or, 

•  it  includes  nonvehicilar  capital 
improvements  that  resul<  in  increased 
transit  usage,  in  corridor  .  supporting 
fixed  guideway  systems. 

Financial  criteria  that  FTA  will  use  in 
assessing  joint  development  projects 
using  land  acquired  with  FTA  funds  are 
as  follows: 

•  It  is  FTA's  intent  that  the  transit  system 
be  able  to  negotiate  its  project  benefit 
whenever  possible,  on  the  basis  of  the  value 
added  to  the  property  by  the  planning,  design 
and  construction  of  transit-oriented  joint 
development  around  the  transit  facility. 
Therefore  the  project  shall  generate  either  a 
one-time  ftayment  or  a  revenue  stream,  the 
present  value  of  which  equals  either  the 
current  market  value  or  the  appraised  value 
of  the  property,  taking  highest  and  best 
transit  use  into  account' 

•  When  the  joint  development  project  is 
one  of  several  being  undertaken  in  a  program 
of  joint  development  projects,  the  combined 
revenue  streams  from  all  of  the  projects  may 
be  balanced  Etgainst  the  cumulative  appraised 
value  of  the  combined  real  estate  on  a 
portfolio  basis.  In  such  an  approach,  one 
project  could  be  carried  forward  at  a  nominal 
loss,  provided  other  projects  in  the  same 
[xtrtfblio  prtxiuced  a  proportionally  greater 
revenue  for  the  transit  system,  resulting  in  a 
net  present  value  benefit  equal  to  the 
appraised  value  of  the  property  used,  taking 
highest  and  best  transit  use  into  accoimt. 

•  As  long  as  the  grantee  retains  effective 
continuing  control  of  the  joint  development 
project  we  do  not  consider  this  a  disposition 
of  property.  Thus,  the  grantee  may  retain  all 
revenues  firom  the  project  as  program  income. 
However,  if  the  grantee  cedes  effective 
continuing  control  of  the  property  for  transit 


^The  proposer  must  make  a  coovinang  case  that 
the  transit-oriented  joint  development  will  be  more 
l>eneficial  to  the  transit  system  than  an  outright  sale 
of  the  property  for  non-transit  purposes.  For 
example,  "Highest  and  best  transit  use"  of  a 
property  for  a  day  care  center  produces  less  income 
than  "highest  and  best  use"  as  a  coin-operated 
laundry,  but  market  sureveys  show  it  would  attract 
and  serve  a  greater  Quml)er  of  transit  riders  and  is 
better  suited  to  the  overall  plan  for  the  area.  This 
would  be  an  appropriate  trade-oR. 
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use  the  grantee  coula  tie  liable  for  repayment 
of  the  Federal  share  of  the  current  market 
value  of  the  property. 

Local  Supportive  Actions 

While  the  preceding  criteria  are 
mandatory,  the  following  are  factors  that 
will  directly  affect  the  successful 
implementation  of  any  transit-oriented 
joint  development,  and  warrant 
consideration  in  a  joint  development 
proposal.  To  ensure  a  transit-supportive 
environment  in  the  conmiunity  served 
by  the  transit  system,  FT  A  encourages 
local  governments,  transportation 
agencies,  employers,  building  owners 
and  managers,  and  public  and  private 
developers  to  work  together  to 
implement  policies  and  strategies  that 
will  support  transit  use  in  daily 
activities.  Supportive  land  use  policies 
include  promoting  mixed  use  and  high 
density  development  around  transit 
facilities.  Urban  design  enhancements 
include  landscaping,  pedestrian  and 
bicycle  amenities,  safety  and  security 
improvements,  and  improved  access  to 
transit  services.  Transportation 
management  actions  include  parking 
management  strategies  to  increase  the 
cost  and  reduce  the  number  of  non- 
transit  parking  spaces  for  single 
occupant  vehicles,  priority  treatment  for 
transit  vehicles,  and  transit  pass 
progiams.  Also  included  would  be 
activities  that  extend  the  hours  of 
operation  of  transit  facilities  and 
thereby  enhance  the  perception  of  safety 
in  the  surrounding  areas. 

Definitions 

Joint  Development 

Joint  development  projects  are 
commercial,  residential,  industrial,  or 
mixed  use  developments  that  are 
undertaken  in  concert  with  transit 
facilities.  They  may  include  private,  and 
non-profit  development  activities 
usually  associated  with  fixed  guideway 
(Rail  or  Busway)  transit  systems  that  are 
new  or  being  modernized  or  extended. 
Joint  development  projects  may  also  be 
associated  with  bus  facilities, 
intermodal  transfer  facilities  (e.g.,  bus  to 
rail),  transit  malls,  and  Federal,  State  or 
local  investments  in  local  facilities 
(such  as  a  bus  terminal  and  tourist 
facility).  FTA  funds  may  be  used  to 
facilitate  development  that  enhances 
transit;  they  may  not  be  used  for  purely 
private  development  such  as 
construction  and  permanent  financing 
costs  related  to  the  design  or 
construction  of  purely  retail,  residential, 
or  other  commercial  public  and  private 
revenue-producing  facilities. 


Highest  and  Best  Transit  Use 

The  highest  and  best  transit  use  is  that 
combination  of  residential,  retail, 
commercial  and  parking  space  that 
results  in  the  highest  level  of  transit 
support  from  a  combination  of  project 
revenues  and  increased  ridership.  The 
term  is  intended  to  combine  the 
concepts  of  highest  and  best  use  in  real 
estate  assessment  with  transit-oriented 
development.  In  some  circumstances, 
the  highest  and  best  use  for  a  property, 
i.e.,  that  use  resulting  in  the  greatest 
cash  price  for  the  property,  may  not  be 
transit-oriented.  Secure  storage  for 
construction  equipment,  or  a  coin- 
operated  car  wash  would  be  examples  of 
non-transjt-oriented  developments.  FTA 
does  not  intend  to  limit  the  local 
commimity's  ability  to  define  social  or 
other  benefits  that  it  wishes  to  achieve 
through  a  transit-oriented  development. 
Thus,  locally  preferred  plans  for 
"highest  and  best  transit  use"  may  be 
acceptable  even  if  they  do  not  generate 
the  highest  possible  level  of  financial 
return.  The  Joint  Development  proposal 
will  indicate  the  extent  to  which  the 
highest  and  best  transit  use  value  varies 
from  the  traditional  highest  and  best  use 
assessment,  and  the  basis  for  this 
variation. 

Physically  or  Functionally  Related 

Each  project  must  establish  the  link 
between  transit  and  the  proposed  joint 
development  project.  Issues  to  be 
addressed  should  include  travel  time 
between  the  joint  development  and  the 
transit  facility,  reasonable  access 
between  the  development  and  the 
transit  facility,  trip  generation  rates  of 
the  proposed  development,  and  the 
transit  system's  share  of  those  trips. 
Functional  relationships  should  not 
extend  beyond  the  distance  most  people 
will  reasonably  walk  to  use  a  transit 
service — about  1,500  feet. 

Revenue  Stream 

Research  has  shown  that  the  siting 
and  development  of  transit  service  adds 
to  property  values  near  transit  stations, 
and  that  collocation  of  residential, 
commercial  and  retail  establishments 
with  the  transit  system  enhances  social 
and  economic  returns  for  the 
community.  Therefore,  a  joint 
development  project  should  be  planned 
to  generate  revenue  for  the  transit 
system  from  this  added  value.  This 
revenue  may  take  the  form  of  a  one-time 
cash  payment  for  the  sale  of  land,  air 
rights,  or  some  other  form  of  property 
rights.  Or  it  may  be  a  revenue  stream 
fiom  an  installment  sale,  lease,  ground 
rent,  or  other  compensation  as  agreed 
between  the  transit  system  and  the 


developer,  including  but  not  limited  to 
in-kind  services  such  as  construction  or 
maintenance.  The  payment  or  revenue 
stream  may  be  delayed  for  a  time  to 
support  the  project  purpose,  but  the 
present  value  of  all  revenues  must  equal 
the  current  market  value  based  on  the 
highest  and  best  transit  use. 

In  the  case  of  a  program  of  joint 
development,  conducted  on  a  corridor 
or  system  wide  level.  FTA  will  evaluate 
the  revenue  stream  on  a  portfolio  basis, 
requiring  that  the  sum  of  revenue 
streams  for  all  developed  properties  be 
equal  to  the  combined  appraised  value 
of  the  land  used  to  generate  the 
revenues,  taking  into  account  the 
highest  and  best  transit  use.*  There  may 
be  instances  where  the  transit  system's 
participation  in  a  joint  development 
project  adds  value  to  that  project  above 
the  value  of  the  land  itself.  This 
additional  value  will  allow  the  transit 
system  to  attract  development  at  other, 
more  "difficult"  properties  along  the 
same  corridor  by  making  some  revenue 
concessions  on  these  properties. 

As  long  as  the  grantee  can 
demonstrate  that  it  has  the  ability  to 
retain  effective  continuing  control  of  the 
joint  development  for  transit  use,  i.e.  its 
physical  or  functional  relation  to  transit, 
it  may  retain  any  proceeds  fi'om  the 
project  as  program  income.  However,  if 
the  grantee  cedes  effective  control  over 
the  property  for  transit  use  it  may  be 
liable  for  reimbursement  of  the  Federal 
interest  in  the  property. 

Procedures 

Joint  Development  proposals  that 
meet  the  criteria  in  this  notice  may  be 
submitted  at  any  time  to  the  appropriate 
FTA  regional  office,  listed  in  attachment 
A.  They  should  include,  at  a  minimum, 
the  Joint  Development  agreement,  a 
market  and  financial  assessment  of  the 
Joint  Development  and  its  impact  on  the 
transit  system,  and  a  statement  of  the 
outcome  of  planning  and  coordination 
between  the  Joint  Development  and  the 
transit  facility.  The  proposal  should 
document  the  projected  benefits  for  the 
transit  system  as  well  as  the  effective 
continuing  control  of  the  Joint 
Development  project  for  transit 
purposes,  as  outlined  in  the  definition 
section  above. 

Authority:  49  U.S.C.  5307,  5309(a)(l)-(5), 
5309(a)(7).  and  5309(f).  as  well  as  49  CFR 
Subtitle  A. 


'^Within  reason,  the  grantee  may  also  postpone 
development  of  some  properties  along  the  corridor, 
to  enhance  their  Rnal  development  value.  This 
should  be  declared  in  the  joint  development 
proposal. 
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Issued  on  March  10, 1997. 
Gordon  J.  Linton, 
Administrator. 

Attachment  A 

Listing  of  FTA  Regions: 

Region  1 

Voipe  National  Transportation  Systems 
Center,  Kendall  Square,  55  Broadway, 
Suite  920,  Cambridge,  MA  02142-1093 

Region  2 

26  Federal  Plaza.  Suite  2940,  New  York,  NY 
10278-0194 

Region  3 

1760  Market  Street.  Suite  500.  Philadelphia. 
PA  19103-4124 

Region  4 

Atlanta  Federal  Center.  100  Alabama  Street, 
N.W.,  17th  Floor,  Suite  T1750,  Atlanta,  GA 
30303 

Region  5 

55  East  Monroe  Street,  Rm  1415,  Chicago,  IL 
60603-5704 

Region  6 

Parkview  Place,  524  East  Lamar  Street,  Suite 
175,  Arlington,  TX  76011-3900 

Region  7 

6301  Rockhill  Road,  Suite  303,  Kansas  City, 
MO  64131-1117 

Region  8 

Columbine  Place,  216  16th  Street,  Suite  650, 
Denver,  CO  80202-5120 

Region  9 

201  Mission  Street,  Suite  2210,  San 
Francisco,  CA  94105-1831 

Region  10 

Jackson  Federal  Building,  915  Second  Ave., 
Suite  3142,  Seattle,  WA  98174-1002. 

|FR  Doc.  97-6462  Filed  3-13-97;  8:45  am) 

BIUJNG  CODE  4910-67-P 


National  Highway  Traffic  Safety 
Administration 

[Dociwt  No.  97-013;  Notice  2] 

General  Motors  Corporation;  Receipt 
of  Application  for  Decision  of 
Inconsequential  Noncompliance; 
Correction 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Correction  to  a  notice. 

summary:  The  Docket  No.  97-113; 
Notice  1 ,  as  it  appeared  in  the  Federal 
Register  on  March  7, 1997,  on  i}age 
10618  is  incorrect.  It  should  appear  as 
Docket  97-013;  Notice  1. 

Authority:  49  U.S.C.  30118,  30120; 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 


Issued:  March  11,  1997. 
L.  Robert  Siielton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  97-€525  Filed  3-13-97;  8:45  am) 

3ILUNQ  CODE  4910-60-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
p-.D.  97-16] 

Country  of  Origin  Martdng  of  Products 
From  the  West  Banl(  and  Gaza 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury 
ACTION:  Notice  of  policy. 

summary:  This  document  clarifies  T.D. 
95-25  by  notifying  the  public  that,  with 
respect  to  imported  goods  which  are 
produced  in  the  West  Bank  and  Caza 
Strip,  acceptable  country  of  origin 
markings  consist  of  "West  Bank/Gaza," 
"West  Bank/Gaza  Stiip,"  'West  Bank 
and  Gaza,'"  and  "West  Bank  and  Gaza 
Strip"  as  well  as  "West  Bank,"  "Gaza" 
or  "Gaza  Strip." 

EFFECTIVE  DATE:  The  position  set  forth  in 
this  document  is  effective  for 
merchandise  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
March  14,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Walker,  Special  Classification  and 
Marking  Branch  (202)  482-6980. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  304  of  the  Tariff  Act  of  1930. 
as  amended  (19  U.S.C.  1304),  provides 
that,  unless  excepted,  every  article  of 
foreign  origin  (or  its  container)  imported 
into  the  U.S.  shall  be  marked  in  a 
conspicuous  place  as  legibly,  indelibly, 
and  permanenUy  as  the  nature  of  the 
article  (or  its  container)  will  permit,  in 
such  a  manner  as  to  indicate  to  the 
ultimate  purchaser  in  the  U.S.  the 
English  name  of  the  country  of  origin  of 
the  article.  Failure  to  mark  an  article  in 
accordance  with  the  requirements  of  19 
U.S.C.  1304  shall  result  in  the  levy  of  a 
duty  of  ten  percent  ad  valorem.  Part 
134,  Customs  Regulations  (19  CFR  Part 
134),  implements  the  country  of  origin 
marking  requirements  and  exceptions  of 
19  U.S.C.  1304. 

T.D.  95-25 

T.D.  95-25,  published  in  the  Federal 
Register  on  April  6,  1995  (60  FR  17607), 
discussed  the  proper  country  of  origin 
marking  for  imported  goods  produced  in 
the  West  Bank  and  Gaza  Strip.  Prior  to 
the  issuance  of  the  T.D.,  Customs  had 


taken  the  position  that,  in  order  for  the 
coimtry  of  origin  marking  of  a  good 
which  was  produced  m  the  West  Bank 
or  Gaza  Strip  to  be  considered 
acceptable  the  word  "Israel"  must 
appear  in  the  marking  designation. 
However,  by  letter  dated  October  24, 
1994,  the  Department  of  State  advised 
the  Department  of  the  I'reasury  that,  in 
view  of  certain  developments, 
principally  the  Israeli-PLO  Declaration 
of  Principles  on  Interim  Self- 
Govemment  Arrangements  (signed  <ju 
September  13, 1993),  the  primary 
purpose  of  19  U.S.C.  1304  would  be  best 
served  if  goods  produced  in  the  ^Vest 
Bank  and  Gaza  Strip  were  permitted  to 
be  marked  "West  Bank'  or  "Gaza 
Strip." 

Accordingly,  as  Customs  has 
previously  relied  upon  advice  received 
from  the  nepartment  of  State  in  making 
determinations  regarding  the  "country 
of  origin"  of  a  good  for  marking 
purposes  Customs  notified  the  public 
in  T.D.  95-25  that,  imless  excepted  from 
marking,  goods  produced  in  the  West 
Bank  or  Gaza  Strip  shall  be  marked  as 
"West  Bank,"  "Gaza,"  or  'Gaza  Strip."- 
The  T.D.  tiirther  stated  that  the  country 
of  origin  markings  of  such  goods  shall 
not  contain  the  words  "Israel,"  "Made 
in  Israel,"  "Occupied  Territories-Israel," 
or  words  of  similar  meaning. 

Clarification 

Subsequent  to  the  issuance  of  T.D. 
95-25,  the  Israeli-Palestinian  Interim 
Agreement  was  signed  granting 
additional  powers  and  responsibilities 
to  the  Palestinian  Authority.  In 
addition,  an  amendment  to  the  United 
States-Israel  Free  Trade  Area 
Implementation  Act  of  1985  (19  U.S.C. 
2112  note),  enacted  on  f>:tober  3,  1996, 
authorized  the  President  to  proclaim 
duty-fi^e  treatment  to  products  of  the 
West  Bank  and  Gaza  Strip.  Such  duty- 
free treatment  was  implemented  by 
Presidential  Proclamation  Q955  dated 
November  13, 1996,  effective  for 
products  of  the  West  Bank  and  Gaza 
Strip  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
November  21. 1996. 

By  letter  dated  January  13, 1997,  the 
Department  of  State  advised  the 
Department  of  the  Treasury  that  the 
Palestinian  Authority  has  asked  that  the 
U.S.  accept  the  country  uf  origin 
marking  'West  Bank/Gaza"  so  as  to 
reaffirm  the  territorial  unity  of  the  two 
areas.  The  Department  ol  State  further 
advised  that  it  considers  the  West  Bank 
and  Gaza  Strip  to  be  one  area  for 
political,  economic,  legal  and  other 
purpAses.  Accordingly,  the  Department 
of  State  requested  that  v  Customs  accept 
the  country  of  origin  naarkings  "West 
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Bank/Gaza"  and  "West  Bank  and  Gaza" 
for  products  from  those  areas,  and  that 
Customs  continue  to  accept  the 
markings  "West  Bank,"  "Gaza"  and 
"Gaza  Strip." 

,    Pursuant  to  the  request  of  the 
Department  of  State,  this  document 
notifies  the  public  that  acceptable 
country  of  origin  markings  for  goods 
produced  in  the  territorial  areas  known 
as  the  West  Bank  or  Gaza  Strip  consist 
of  the  following:  "West  Bank/Gaza," 
"West  Bank/Gaza  Strip,"  "West  Bank 
and  Gaza,"  "West  Bank  and  Gaza  Strip," 
"West  Bank,"  "Gaza,"  and  "Gaza  Strip." 
The  position  stated  in  this  document  is 
effective  for  merchandise  which  is 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  the  date  of 
publication  in  the  Federal  Register. 

Dated:  March  7,  1997. 
Stuart  P.  Seidel. 

Assistant  Commissioner,  Office  of 

Regulations  and  Rulings. 

IFR  [)oc.  97-6434  Filed  3-13-97;  8:45  am) 

BHJJNO  COOC  4a20-02-P 


[T.D.  97-13] 

Revocation  of  Customs  Broker  License 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Broker  License  Revocation. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  Section  641,  Tariff  Act  of 
1930,  as  amended,  (19  U.S.C.  1641).  and 
Parts  111.51  and  111.74  of  the  Customs 


Regulations,  as  amended  (19  CFR  111.51 
and  111.74),  canceled  the  following 
Customs  broker  license  without 
prejudice. 


Port 

Individual 

License 
No. 

Chicago  

William  J.  Naumes 

2835 

New  York 

SAF  Customs  Bro- 
kers. Inc. 

10774 

Houston  

Saratoga  Fonward- 
ing  Co..  Inc. 

7589 

Philadelphia 

Oorl  lntematior\al. 
Inc. 

668 

Philip  Metzger, 

Director,  Trade  Compliance. 

[FR  Doc.  97-6431  Filed  3-13-97;  8:45  am) 
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Customs  Service 

rr.D.  97-15] 

Revocation  of  Customs  Broker  License 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Broker  license  revocation. 

SUMMARY:  Notice  is  hereby  given  that  on' 
October  28,  1996,  the  Commissioner  of 
Customs,  pursuant  to  Section  641,  Tariff 
Act  of  1930.  as  amended.  (19  U.S.C. 
1641),  and  Parts  111.51  and  111.74  of 
the  Customs  Regulations,  as  amended 
(19  CFR  111.51  and  111.74),  canceled 
the  following  Customs  broker  license 
with  prejudice. 


Port 

Individual 

License 
No. 

Los  Angeles  

Abraham 
Shiepe. 

7114 

Philip  Metzger, 

Director,  Trade  Compliance. 

[FR  Doc.  97-6433  Filed  3-13-97;  8:45  am] 

MLUNG  CODE  4820-02-f> 


Customs  Service 

[T.D.  97-14] 

Revocation  of  Customs  Broker  License 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Broker  license  revocation. 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  Section  641,  Tariff  Act  of 
1930.  as  amended,  (19  U.S.C.  1641),  and 
Parts  111.51  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111.51 
and  111.74),  canceling  the  following 
Customs  broker  licenses  with  prejudice. 


Port 

IndivkJual 

Lk»nse 
No. 

Houston  

Houston  

Misoon  Wada  ... 
Amex  Trans- 
WorW,  Inc.. 

7846 
10890 
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and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  In  ttie  issue. 


FEDERAL  ELECTION  COMMISSION 

[Notice  1997-1] 

Filing  Dates  for  the  Texas  Special 
Elections 

Correction 

In  notice  document  97-4598 
appearing  on  page  8449  in  the  issue  of 
Tuesday.  February  25. 1997.  make  the 
following  correction: 


On  page  8449.  in  the  first  column, 
above  the  FR  Doc.  line,  the  signature 
was  omitted  and  should  read  as  set  forth 
below: 

John  Warren  McGarry, 
Chairman,  Federal  Election  Commission. 

BKiJNG  COOE  1505-01-0 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Chemical 
and  Transport  Systems  (#1190);  Notice 
of  Meetings 

Correction 

In  notice  document  97-3649 
beginning  on  page  6812  in  the  issue  of 
Thursday.  February  13,  1997,  the 
heading  should  read  as  forth  above. 

BILLING  CODE  1506-01-0 


Philip  Metzger. 

Director,  Trade  Compliance. 

[FR  Doc.  97-6432  Filed  3-13-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38299;  RIe  No.  SR-Amex- 
97-01-] 

SeH-Regulatory  Organizations;  Notice 
of  Rling  of,  and  Order  Granting 
Accelerated  Approval  to,  Proposed 
Rule  Change  t>y  the  American  Stock 
Exchange,  Inc.  Relating  to  a  Pilot 
Program  for  Execution  of  Specialists' 
Liquidating  Transactions 

Correction 

In  noitce  document  97-4527 
beginning  on  page  8464  in  the  issue  of 
Tuesday,  February  25. 1997.  make  the 
following  correction: 

On  page  8465,  in  the  first  column,  in 
the  20th  and  21st  lines,  "(insert  date  21 
days  from  date  of  publication]"  should 
read  "March  18. 1997". 
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March  14,  1997 
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Federal  Energy  Regulatory  Commission 

18  CFR  Parts  35  and  37 

Open  Access  Non-Discriminatory 

Transmission  Services  Provided  by 

Public  Utilities;  Wholesale  Competition 

Promotion;  Stranded  Costs  Recovery  by 

Public  and  Transmitting  Utilities;  Final 

Rule 

Open  Access  Same-Time  Information 

System  and  Standards  of  Conduct;  Final 

Rule 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 

[Docket  Noa.  RM95-8-001  and  RM94-7- 
002;  Order  No.  888-A] 

Promoting  Wholesale  Competition 
Through  Open  Access  Nor>- 
Discriminatory  Transmission  Services 
by  Public  Utilities;  Recovery  of 
Stranded  Costs  by  Public  Utilities  and 
Transmitting  Utilities 

Issued  March  4.  1997. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  order  on  rehearing. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
reaffirms  its  basic  determinations  in 
Order  No.  888  and  clarifies  certain 
terms.  Order  No.  888  requires  all  public 
utilities  that  own,  control  or  operate 
facilities  used  for  transmitting  electric 
energy  in  interstate  commerce  to  have 
on  file  open  access  non-discriminatory 
transmission  tariffs  that  contain 
minimum  terms  and  conditions  of  non- 
discriminatory service.  Order  No.  888 
also  permits  public  utilities  and 
transmitting  utilities  to  seek  recovery  of 
legitimate,  prudent  and  verifiable 
stranded  costs  associated  with 
providing  open  access  and  Federal 
Power  Act  section  211  transmission 
services.  The  Commission's  goal  is  to 
remove  impediments  to  competition  in 
the  wholesale  bulk  power  marketplace 
and  to  bring  more  efficient,  lower  cost 
power  to  the  Nation's  electricity 
consumers. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
May  13, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  D.  Withnell  (Legal  Information — 
Docket  No.  RM95-8-001).  Office  of 
the  General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426, 
(202)  208-2063 

Deborah  B.  Leahy  (Legal  Information — 
Docket  No.  RM94-7-0G2),  Office  of 
the  General  Counsel,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  N.E.,  Washington,  D.C.  20426, 
(202) 208-2039 

Dan  T.  Hedberg  (Technical 

Information— Docket  No.  RM95-8- 
001).  Office  of  Electric  Power 
Regulation.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  D.C.  20426.  (202)  208- 
0243 


Joseph  M.  Power  (Technical 

Information— Docket  No.  RM94-7- 
002).  Office  of  ElecU-ic  Power 
Regulation.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E., 
Washington,  D.C.  20426,  (202)  208- 
1242 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E.,  Washington,  D.C. 
20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  CIPS. 
set  your  communications  software  to 
19200. 14400, 12000,  9600, 7200,  4800. 
2400.  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  The 
full  text  of  this  order  will  be  available 
on  CIPS  in  ASCII  and  WordPerfect  5.1 
format.  CIPS  user  assistance  is  available 
at  202-208-2474. 

CIPS  is  also  available  through  the  Fed 
World  system.  Telnet  software  is 
required.  To  access  CIPS  via  the 
Internet,  point  your  browser  to  the  URL 
address:  http://www.fedworld.gov  and 
select  the  "Go  to  the  FedWorld  Telnet 
Site"  button.  When  your  Telnet  software 
connects  you,  log  onto  the  FedWorld 
system,  scroll  down  and  select 
FedWorld  by  typing:  1  and  at  the 
command  line  then  typing:  /go  FERC. 
FedWorld  may  also  be  accessed  by 
Telnet  at  the  address  fedworld.gov. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dorn  Systems 
Corporation.  La  Dorn  Systems 
Corporation  is  also  located  in  the  Public 
Reference  Room  at  888  First  Street,  N.E., 
Washington.  DC.  20426. 
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Appendix  B — Pro  Forma  Open  Access 
Transmission  Tariff 
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I.  Introduction  and  Summary 

On  April  24, 1996,  the  Commission  issued 
Final  Rules  (Order  Nos.  888  and  889) 
intended  to  remedy  undue 
discrimination  in  the  provision  of 
interstate  transmission  services  by  public 
utilities  and  to  address  the  stranded 
costs  that  may  result  from  the  transition 
to  more  competitive  electricity  markets. ' 


At  the  heart  of  these  rules  is  a 
requirement  that  prohibits  owners  and 
operators  of  monopoly  transmission 
facilities  from  denying  transmission 
access,  or  offering  only  inferior  access,  to 
other  power  suppliers  in  order  to  fevoc 
the  monopolists'  own  generation  and 
increase  monopoly  profits — at  the 
exptense  of  the  nation's  electricity 
consumers  and  the  economy  as  a  whole. 

The  electric  utility  industry  today  is 
not  the  industry  of  ten  years  ago.  or 
even  five  years  ago.  While  historically  it 
was  assiuned  that  local  utilities  would 
be  the  only  ones  to  generate  and 
transmit  power  for  their  customers, 
today  there  is  a  broad  array  of  potential 
competitors  to  supply  power  and 
widespread  transmission  facilities  that 
can  carry  power  vast  distances.  But 
competitors  cannot  reach  customers  if 
they  cannot  have  fair  access  to  the 
transmission  wires  necessary  to  reach 
those  customers.  It  is  against  this 
industry  backdrop  that  the  Conmiission 
in  Order  No.  888  exercised  its  public 
interest  responsibilities  pursuant  to 
sections  205  and  206  of  the  Federal 
Power  Act  (FPA).  to  reexamine  undue 
discrimination  in  interstate 
transmission  services  and  the  effect  of 
that  discrimination  on  the  electricity 
customers  whom  we  are  bound  to 
protect  under  the  FPA. 

We  here  reaffirm  the  legal  and  policy 
bases  on  which  Order  No.  888  is 
grounded.  Utility  practices  that  were 
acceptable  in  past  years,  if  permitted  to 
continue,  will  smother  the  fledgling 
competition  in  electricity  markets  and 
undermine  the  national  f>olicies 
reflected  in  the  Energy  Policy  Act  of 
1992  to  encourage  the  development  of 
competitive  markets.  We  firmly  believe 
that  our  authorities  under  the  FPA  not 
only  permit  us  to  adapt  to  changing 
economic  realities  in  the  electric 
industry,  but  also  require  us  to  do  so,  as 
necessary  to  eliminate  undue 
discrimination  and  protect  electricity 
customers.  The  record  supports  our 
conclusion  that,  absent  open  access, 
undue  discrimination  will  continue  to  , 
be  a  fact  of  life  in  today's  and 
tomorrow's  electric  power  markets.  As 
recent  events  clearly  demonstrate, 
unbimdled  electric  transmission  service 
will  be  the  centerpiece  of  a  finely  traded 
commodity  market  in  electricity  in 
which  wholesale  customers  can  shop  for 
competitively-priced  power. 


'  Promoting  Wholesale  Competition  Through 
Open  Access  Noo-discriminatoiy  Transmissioa 


Services  by  Public  Utilities  and  Recovery  of 
Stranded  Costs  by  Public  Utilities  and  Transmitting 
Utilities.  Order  No.  888.  61  PR  21.540  (May  10. 
1996),  FERC  SUts.  ft  Regs.  1 31.036.  clarified.  76 
FERC  1 61.009  and  76  FERC  161.347  (1996).  Order 
No.  889  is  an  accompanying  rule  and  specific 
rehearing  arguments  on  that  rule  will  be  addressed 
separately. 
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The  only  way  to  effectuate 
competitive  markets  and  remedy 
discrimination  is  through  readily 
available,  non-discriminatory 
transmission  access.  The  Commission 
estimates  the  potential  quantitative 
benefits  from  such  access  will  be 
approximately  $3.8  to  $5.4  billion  per 
year  in  cost  savings,  in  addition  to  the 
non-quantifiable  benefits  that  include 
better  use  of  existing  assets  and 
institutions,  new  market  mechanisms, 
technical  innovation,  and  less  rate 
distortion. 

Order  No.  888  has  two  central 
components.  The  first  requires  all 
public  utilities  that  own,  operate  or 
control  interstate  transmission  facilities 
to  offer  network  and  point-to-point 
transmission  services  (and  ancillary 
services)  to  all  eligible  buyers  and 
sellers  in  wholesede  bulk  power 
markets,  and  to  take  transmission 
service  for  their  own  uses  under  the 
same  rates,  terms  and  conditions  offered 
to  others.  In  other  words,  it  requires 
non-discriminatory  (comparable) 
treatment  for  all  eligible  users  of  the 
monopolists'  transmission  facilities.  The 
non-discriminatory  services  required  by 
Order  No.  888,  known  as  open  access 
services,  are  reflected  in  a  pro  forma 
open  access  tariff  contained  in  the  Rule. 
The  Rule  also  requires  functional 
separation  of  the  utilities'  transmission 
and  power  marketing  functions  (also 
referred  to  as  functional  unbundling) 
and  the  adoption  of  an  electric 
transmission  system  information 
network. 

The  second  central  component  of 
Order  No.  888  was  to  address  whether 
and  how  utilities  will  be  able  to  recover 
costs  that  could  become  stranded  when 
wholesale  customers  use  the  open 
access  tariffs,  or  FPA  section  211 
tariffs,  ^  to  leave  their  utilities'  power 
supply  systems  and  shop  for  power 
elsewhere.  Because  of  competitive 
changes  occurring  at  the  retail  level,  as 
numerous  states  have  begun  retail 
transmission  access  programs,  Order 
No.  888  also  clarifies  whether  and  when 
the  Commission  may  address  stranded 
costs  caused  by  retail  wheeling  and  the 
extent  of  the  Commission's  jurisdiction 
over  unbundled  retail  transmission.  The 
Commission  further  addresses  the 
circumstances  under  which  utilities  and 
their  wholesale  customers  may  seek  to 
modify  contracts  made  under  the  old 


^  Under  section  21 1  of  the  FPA.  the  Commission, 
on  a  case-by -C3se  basis  upon  application  by  an 
eligible  customer,  may  order  both  public  utilities 
and  non-public  utilities  (hat  own  or  operate 
transmission  fscililies  used  for  the  saje  of  electric 
ener^  at  wholesale  to  provide  transmission 
services  to  the  applicant  if  it  finds  it  is  in  the  public 
interest  to  issue  such  order. 


regulatory  regime,  taking  into  account 
the  goals  of  reasonably  accelerating 
customers'  ability  to  benefit  from 
competitively  priced  power  and  at  the 
same  time  ensuring  the  financial 
stability  of  electric  utilities  during  the 
transition  to  competition. 

137  entities  filed  requests  for 
rehearing  and/or  clarification  of  Order 
No.  888.  While  these  parties  raise  a 
variety  of  arguments — including  legal, 
policy,  and  technical  arguments — the 
majority  (including  a  majority  of  public 
utilities)  agree  that  we  need  to  harness 
the  benefits  that  competitive  electricity 
markets  can  bring  to  the  nation.  The 
disagreements  primarily  focus  on  the 
mechanics  of  how  we  should  do  this, 
who  should  pay  the  costs  of  the 
transition  to  competition,  and  how  long 
the  transition  should  take. 

First,  parties  disagree  on  what  is 
necessary  to  remedy  luidue 
discrimination  and  to  develop  truly 
competitive  wholesale  markets.  Many 
focus  specifically  on  the  tariff  terms  and 
conditions  of  good  transmission  access 
and  seek  changes  in  the  Order  No.  888 
pro  forma  tariff.  In  response  to  these 
types  of  rehearing  arguments,  the 
Commission  has  fine-tuned  or  changed 
some  of  the  pro  forma  tariff  terms  and 
conditions  to  better  ensure  that  they  do 
not  permit  discrimination  and  that  they 
result  in  well-functioning  markets. 
Other  petitioners  focus  on  additional 
structural  changes  which  they  believe 
are  necessary,  such  as  mandatory 
corporate  restructuring  (divestiture  of 
generation  assets)  or  mandatory  creation 
of  independent  transmission  system 
operators  (ISOs).  With  regard  to 
restructuring,  the  Commission 
continues  to  believe  that  functional 
unbundling  of  the  utility's  business,  not 
corporate  divestiture  or  mandatory 
ISOs,  is  sufficient  to  remedy  undue 
discrimination  at  this  time. 

The  most  contentious  arguments 
raised  on  rehearing  involve  how  we  deal 
with  the  transition  costs  associated  with 
moving  to  competition.  Some  utilities 
have  invested  millions  of  dollars  in 
facilities  and  purchased  power  contracts 
based  on  an  explicit  or  implicit 
obligation  to  serve  customers  and  the 
expectation  that  those  customers  would 
remain  on  their  systems  for  the 
foreseeable  future.  These  utilities  face 
so-called  "stranded  costs"  which,  if  not 
recovered  from  the  customers  that 
caused  the  costs  to  be  incurred,  could  be 
shifted  to  other  customers. 

There  are  two  basic  categories  of 
rehearing  arguments  regarding  stranded 
cost  recovery.  Most  utilities  want  a 
guarantee  from  this  Commission  that 
they  will  recover  all  stranded  costs, 
whether  caused  by  losing  retail 


customers  or  wholesale  customers. 
Many  customers,  on  the  other  hand, 
want  to  be  able  to  abrogate  existing 
power  supply  contracts  so  that  they  can 
immediately  leave  their  current 
suppliers'  systems  and  shop  for  cheaper 
power  elsewhere,  without  paying  the 
sunk  costs  that  their  suppliers  incurred 
on  their  behalf. 

In  response  to  these  diverse 
arguments,  the  Commission  has  struck  a 
reasonable  balance  that,  for  certain 
defined  circumstances,  permits  utilities 
the  opportunity  to  seek  extra-contractual 
recovery  of  stranded  costs  from  their 
departing  customers  and  permits 
customers  the  opportunity  to  make  a 
showing  that  their  contracts  should  be 
shortened  or  terminated.  Based  on  our 
experience  in  the  natural  gas  area,  we 
have  learned  that  it  is  critical  to  address 
these  issues  early,  but  we  also  have 
chosen  an  approach  different  from  that 
taken  in  the  gas  area  because  of  the 
different  circumstances  facing  the 
electric  industry. 

In  balancing  the  wide  array  of 
interests  reflected  in  the  rehearing 
petitions,  we  have  made  a  niunber  of 
clarifications  and  granted  rehearing  on 
some  issues,  but  we  reaffirm  the  core 
elements  and  framework  of  Order  No. 
888.  Since  the  time  the  final  rules 
issued,  as  discussed  in  Section  III,  the 
pace  of  competitive  change  has 
continued  to  escalate  in  the  industry  at 
both  the  wholesale  and  retail  levels  as 
competitors,  customers  and  state 
regulatory  authorities  aggressively  seek 
ways  to  lower  the  price  of  electricity. 
We  therefore  believe  it  is  all  the  more 
critical  that  we  remedy  undue 
discrimination  in  interstate 
transmission  services  now,  and  that  vye 
do  so  generically,  if  we  are  to  fulfill  our 
responsibilities  under  the  FPA  to 
protect  consumers  and  provide  a  fair 
and  orderly  transition  to  new 
competitive  markets. 

Finally,  with  respect  to  environmental 
issues  associated  with  this  rulemaking, 
certain  parties  on  rehearing  continue  to 
challenge  the  adequacy  of  our  Final 
Environmental  Impact  Statement  (FEIS). 
The  central  issues  are  whether  the  Final 
Rule  will  increase  emissions  of  nitrogen 
oxides  (NOx)  from  certain  fossil-fuel 
fired  generators,  which  could  affect  air 
quality  in  downwind  areas  to  which 
these  emissions  may  be  carried,  and  the 
Commission's  authority  to  mitigate 
environmental  consequences. 

We  deny  rehearing  on  the 
environmental  issues  raised  and  affirm 
our  conclusion  that  we  have  satisfied 
our  obligations  under  NEPA.  As 
discussed  in  detail  in  the  Final  Rule, 
this  rulemaking  is  expected  to  slightly 
increase  or  sli^tly  decrease  total  future 
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NOx  emissions,  depending  on  whether 
competitive  conditions  in  the  electric 
industry  favor  the  utilization  of  natural 
gas  or  coal  as  a  fuel  for  the  generation 
of  electricity.  We  also  examined 
mitigation  options  over  the  longer  term, 
^nd  found  that  the  preferred  approach 
for  mitigating  any  adverse 
environmental  consequences  would  be 
for  the  Environmental  Protection 
Agency  (EPA)  and  the  states  to  address 
the  problem  through  regulatory 
authorities  available  under  the  Clean 
Air  Act.  The  petitions  for  rehearing  have 
not  persuaded  us  to  change  this 
approach.  Indeed,  we  note  that  since  the 
issuance  of  Order  No.  888,  the  EPA  has 
concluded  that  the  Rule  is  unlikely  to 
have  any  immediate  significant  adverse 
environmental  impact  and  thus 
concurred  that  the  Commission's 
analysis  is  adequate  under  NEPA.  We 
further  note  that  EPA  has  recently  taken 
steps  under  the  Clean  Air  Act  to  address 
NOx  emissions  as  part  of  a 
comprehensive  emissions  control 
program,  along  the  lines  endorsed  by 
.the  Commission  in  the  EIS. 

In  summary,  the  Commission  believes 
that  our  authorities  under  the  FPA  not 
only  permit  us  to  adapt  to  changing 
economic  realities  in  the  electric 
industry,  but  also  require  us  to  do  so  to 
eliminate  undue  discrimination  and 
protect  electricity  customers.  The 
measures  required  in  Order  No.  888  are 
necessary  to  remedy  undue 
discrimination  in  interstate 
transmission  services  and  provide  an 
orderly  and  fair  transition  to 
competitive  bulk  power  markets. 

To  assist  the  reader,  we  provide  below 
a  section-by-section  summary  of  key 
elements  of  this  Order  on  Rehearing. 

Scope  of  the  Rule 

In  this  section  we  discuss  petitions  to 
rehear  our  requirement  that 
transmission  and  power  sales  services 
be  contracted  for  separately 
(unbundled).  We  reaffirm  that  this 
requirement  is  a  reasonable  and 
workable  means  of  assuring  non- 
discriminatory open  access 
transmission.  In  doing  so  we  refuse 
invitations  to  require  that  utilities  under 
our  jurisdiction  divest  themselves  of 
generation  or  transmission  assets.  We 
do,  however,  make  an  important 
clarification  involving  how  we  will  deal 
with  existing  contracts  that  contain  so- 
called  Mobile-Siena  clauses  (clauses 
under  which  one  or  both  parties  agreed 
not  to  seek  modification  of  contract 
terms  unless  they  could  show  that  it  is 
contrary  to  the  public  interest  not  to 
permit  the  modification). 

In  Order  No.  888  we  concluded  that 
contracts  would  not  be  abrogated  by 


ofteration  of  the  Rule.  Instead, 
preexisting  contracts  would  continue  to 
be  honored  imtil  such  time  as  they  were 
revised  or  terminated.  We  also  found 
that  those  who  were  operating  under 
pre-existing  requirements  contracts 
containing  Mobile-Sierm  clauses  would 
nonetheless  be  allowed  to  seek  reform  of 
the  contracts  on  a  case-by-case  basis.  On 
rehearing  we  affirm  that  public  utilities 
will  be  allowed  to  file  to  amend  their 
Mobile-Sierra  contracts  for  the  limited 
purpose  of  providing  an  opportunity  to 
seek  recovery  of  stranded  costs,  without 
having  to  make  a  public  interest 
showing  that  such  cost  recovery  should 
be  permitted.  However,  these  utilities 
will  have  the  burden,  on  a  case-by-case 
basis,  of  showing  that  they  had  a 
reasonable  expectation  of  continuing  to 
serve  the  departing  customer  after  the 
contract  term.  We  clarify  that  if  the 
utilities  under  such  contracts  seek  to 
modify  provisions  that  do  not  relate  to 
stranded  costs,  they  will  have  the 
burden  of  showing  that  the  provisions 
are  contrary  to  the  public  interest. 

We  here  make  clear  that,  in  turn, 
customers  will  be  allowed  to  file  to 
amend  their  Mobile-Sierra  contracts  to 
modify  any  contract  term  or  to  terminate 
the  contract,  without  having  to  make  a 
showing  that  the  contract  terms  are 
contrary  to  the  public  interest.  Instead, 
customers  seeking  modifications  must 
demonstrate  that  the  provisions  they 
wish  modified  are  no  longer  "just  and 
reasonable."  We  reaffirm  our  conclusion 
in  the  Final  Rule  that  if  a  customer 
seeks  to  shorten  or  eliminate  the  term  of 
its  contract,  however,  any  contract 
modification  approved  by  the 
Commission  will  provide  for 
appropriate  stranded  cost  recovery  by 
the  customer's  supplying  utility. 

These  various  provisions  meet  the 
two-fold  need  to  deal  with  stranded 
costs  and  the  contracts  under  which 
those  costs  were  incurred.  However,  as 
described  in  Order  No.  888,  the 
opportunity  to  reform  Mobile-Siena 
contracts  extends  only  to  a  limited  set 
of  contracts — those  entered  into  on  or 
before  July  11,  1994,  for  requirements 
power. 

Comparability 

In  this  section  we  deal  with  those 
requesting  rehearing  of  our  conclusions 
regarding  what  "comparable"  service  is, 
who  is  eligible  for  that  service,  and  how 
it  is  to  be  implemented.  We  reaffirm  our 
finding  that,  as  a  matter  of  law,  we  have 
jurisdiction  over  the  rates,  terms  and 
conditions  of  imbundled  transmission 
service  provided  to  retail  customers.  We 
also  clarify  that  we  have  authority  to 
order  "indirect"  unbundled  retail 
transmission  services  and  that  if  such 


transmission  is  ordered  by  us  in  the 
future,  or  if  it  is  provided  voluntarily, 
otherwise  eligible  customers  may  obtain 
such  service  under  the  open  access 
tariff.  We  expect  public  utilities  to 
provide  such  service  in  the  future  and, 
if  they  do  not,  we  will  not  hesitate  to 
order  it. 

We  modify  in  two  respects  the 
definition  of  who  is  eligible  for  open 
access  transmission  service.  First,  we 
clarify  that,  with  respect  to  service  that 
this  Commission  is  prohibited  from 
ordering  by  section  212(h)  of  the  Federal 
Power  Act  (retail  wheeling  directly  to  an 
ultimate  consumer  and  "sham" 
wholesale  wheeling),  entities  are 
eligible  for  such  service  under  the  tariff 
only  if  it  is  provided  piu^uant  to  a  state 
requirement  or  is  provided  voluntarily. 
Second,  we  clarify  that  retail  customers 
taking  unbundled  service  pursuant  to  a 
state  requirement  (i.e.,  direct  retail 
service)  are  eligible  for  such  service 
only  bora  those  transmission  providers 
that  the  state  orders  to  provide  service. 
These  changes  are  made  to  make  clear 
that  our  rules  cannot  be  used  to 
circumvent  the  proscriptions  placed  on 
the  Commission  against  ordering  direct 
retail  wheeling. 

Ancillary  Services 

In  this  section  we  deal  with  petitions 
to  rehear  our  definitions  of  ancillary 
services — those  services  such  as 
scheduling,  voltage  control,  and 
supplemental  reserve  service  that  must 
or  can  attend  the  providing  of 
transmission  service — as  well  as  the 
provisions  involving  these  services.  We 
reaffirm  that  tariffs  must  separately  state 
the  charges  for  these  services.  We  do 
modify  some  of  the  definitions  of  these 
services  to  conform  to  industry  needs 
and  practices.  Most  importantly,  we 
make  clear  that  the  transmission 
provider's  sale  of  ancillary  services 
associated  with  providing  basic 
transmission  service  is  not  a  wholesale 
merchant  function  and  thus  does  not 
violate  the  standards  of  conduct 
imposed  with  Order  No.  889. 

Coordination  Anangements 

The  requirement  to  provide  non- 
discriminatory open  access  transmission 
applies  to  any  agreement  between 
utilities  that  contains  transmission  rates, 
terms  or  conditions.  This  includes 
pooling  arrangements  and  agreements 
between  companies  contracting  to 
provide  each  other  mutually  beneficial 
transmission  services.  In  Order  No.  888 
we  laid  out  riiles  under  which  the  open 
access  comparability  requirements 
would  apply  to  tight  and  loose  power 
pools,  public  utility  holding  companies 
and  bilateral  coonUnation  agreements. 
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We  also  set  out  principles  that  would 
govern  oiu*  approval  of  independent 
system  operator  (ISO)  agreements. 

In  this  section  we  affirm  the  rules 
governing  coordination  agreements.  In 
doing  so  we  clarify  the  definition  of 
"loose  pool."  We  also  make  clear  that, 
imlike  in  other  situations  where  we 
require  utilities  to  provide  not  only  the 
services  they  provide  themselves  but 
those  they  could  provide  themselves, 
we  will  require  members  of  loose  pools 
to  offer  to  diird  parties  only  those 
transmission  services  that  they  provide 
themselves  under  their  pool-wide 
agreements. 

We  also  reaffirm  our  strong 
commitment  to  the  concept  of  ISOs  and 
the  ISO  principles  described  in  Order 
No.  888.  In  doing  so  we  reject  arguments 
that  we  should  require  that  ISOs  be 
formed.  At  the  same  time,  we  emphasize 
that  while  there  is  no  "cookie-cutter" 
approach  to  forming  an  acceptable  ISO, 
the  requirement  of  fair  and  non- 
discriminatory rules  of  governance 
(Principle  One)  and  the  requirement 
that  ISO  employees  have  no  financial 
interest  in  the  economic  interests  of 
power  marketers — backed  by  strict 
conflict  of  interest  provisions — 
(Principle  Two)  are  fundamental  to  our 
approving  any  ISO. 

Pro  Fonna  Tariff  Provisions 

The  pro  forma  tariff  is  the  basic 
mechanism  implementing  the 
requirements  of  comparable  open  access 
transmission.  It  provides  the  details  of 
the  transmission  service  obligations 
imposed  on  jurisdictional  utilities  by 
the  Rule.  On  rehearing  we  affirm  most 
of  the  provisions  set  out  in  Order  No. 
888  for  the  pro  forma  tariff.  We  do  make 
changes  to  conform  the  pro  forma  tariff 
to  changes  adopted  under  other  sections 
(for  example,  the  definition  of  "eligible 
customer"). 

The  rehearing  petitions  raised  many 
questions  about  how  particular  aspects 
of  the  tariff  will  work.  For  the  most  part, 
these  questions  cannot  be  answered 
generically,  but  must  be  resolved  on  a 
case-by-case  basis  in  the  context  of 
specific  fact  situations.  However,  the 
petitions  brought  to  light  issues  that 
require  clarifications  and  in  some  cases 
revisions  to  the  tariff.  The  most 
significant  of  these  involve  discounting 
practices,  provisions  governing  priority 
of  service  and  curtailment,  and  the 
reciprocity  provision. 

Discounting  practices.  Originally,  we 
provided  different  rules  depending 
upon  whether  the  transmission  provider 
was  offering  a  discount  to  itself  or  an 
affiliate  or  offering  a  discount  to  a  non- 
affiliate.  In  response  to  the  rehearing 
petitions,  we  are  making  three 


significant  changes  to  the  discounting 
requirements  to  better  permit  the  ready 
identification  of  discriminatory 
discounting  practices  while  also 
providing  greater  discount  flexibility. 

First,  any  discount  offered  on 
transmission  services  (including 
supporting  ancillary  services)  by  a 
transmission  provider  or  requested  by 
anv  customer  must  now  be  made  only 
over  the  OASIS.  With  this  change,  all 
will  have  the  same,  timely  access  to 
discounted  services.  In  making  this 
change,  we  clarify  that  a  transmission 
provider  may  limit  its  discounted 
service  to  particular  time^eriods. 

Second,  once  the  provider  and 
customer  agree  on  a  discount,  the 
details  of  the  discounted  service — the 
price,  points  of  receipt  and  delivery, 
and  length  of  service — must  be 
immediately  posted  on  the  OASIS. 

Third,  we  revise  our  Rule  respecting 
what  other  transmission  paths  must  be 
offered  at  a  discount.  Originally,  in 
Order  No.  888,  we  required  that  when 
a  discount  was  offered  over  one  path, 
the  transmission  provider  would  have  to 
provide  that  discount  over  all  other 
unconstrained  paths  on  its  system.  We 
will  no  longer  require  this.  Instead,  the 
discount  will  be  limited  to  those 
unconstrained  paths  that  go  to  the  same 
point(s)  of  delivery  as  the  discounted 
service  being  provided  on  the 
transmission  provider's  system.  The 
discount  will  extend  for  the  same  time 
period  and  must  be  offered  to  all 
transmission  service  customers. 

Priority  and  Curtailment.  We  affirm 
the  right  of  first  refusal  policy  that 
reservation  priority  continues  for  firm 
service  customers  served  under  a 
contract  of  one  year  or  more.  We  also 
affirm  that  curtailment  must  be  made  on 
a  pro-rata  basis  and  clarify  that  non-firm 
point-to-point  service  is  subordinate  to 
firm  service.  However,  we  clarify  that^ 
the  pro-rata  curtailment  requirement 
extends  to  only  those  transactions  that 
alleviate  the  constraint. 

Reciprocity.  In  Order  No.  888  we 
conditioned  the  use  of  a  public  utility's 
open  access  service  on  the  agreement 
that,  in  return,  it  is  offered  reciprocal 
service  by  non-public  utilities  that  own 
or  control  transmission  facilities.  Such 
reciprocal  service  does  not  have  to  be 
through  an  open  access  tariff,  i.e.,  a 
tariff  available  to  all  eligible  customers, 
but  may  be  limited  to  those  public 
utilities  from  whom  the  non-public 
utilify  obtains  open  access  service.  We 
affirm  the  reciprocity  condition.  In 
doing  so,  however,  we  make  several 
clarifications. 

First,  a  public  utility  is  free  to  offer 
transmission  service  to  a  non-public 
utility  without  requiring  reciprocal 


service  in  return.  In  other  words,  it  may 
voluntarily  waive  the  reciprocity 
condition.  However,  if  it  chooses  to  do 
so,  transmission  service  must  be 
provided  through  the  pro  forma  tariff. 
Alternatively,  bilateral  agreements  for 
transmission  service  provided  by  the 
public  utility  will  not  be  permitted. 
Second,  we  clarify  that  under  the 
reciprocity  condition  a  non-public 
utility  must  agree  to  offer  the 
Transmission  Provider  any  transmission 
service  the  non-public  utility  provides 
or  is  capable  of  providing  on  its  system. 
This  means  that  the  non-public  utility 
undertaking  reciprocity  must  have  an 
OASIS  and  must  operate  under  the 
standards  of  conduct  imposed  under 
Order  No.  889  unless  it  is  granted  a 
waiver  by  the  Commission  or,  where 
appropriate,  by  a  regional  transmission 
group  (RTG)  of  which  it  is  a  member. 
We  also  clarify  that  a  non-public  utilify 
cannot  avoid  its  responsibilities  by 
obtaining  transmission  service  through 
other  transmission  customers.  Further, 
the  seller  as  well  as  the  buyer  in  the 
chain  of  a  transaction  involving  a  non- 
public utility  will  have  to  comply  with 
the  reciprocify  condition. 

Thirds  we  adhere  to  our  decision  not 
to  treat  generation  and  transmission 
(G&T)  cooperatives  and  their  member 
distribution  cooperatives  as  a  single 
unit.  Thus,  the  reciprocify  provision 
extends  to  the  G&T  Cooperative  and  not 
to  its  member  distribution  cooperatives. 

Fourth,  we  clarify  the  "safe  harbor" 
provision  under  which  a  non-public 
utility  may  get  a  Commission  decision 
that  its  transmission  tariff  suffices  to 
meet  reciprocity.  A  non-public  utility 
may  limit  the  use  of  any  reciprocity 
tariff  that  it  voluntarily  files  at  the 
Commission  to  those  transmission 
providers  frt)m  whom  the  non-public 
utilify  obtains  open  access  service.  A 
non-public  utility  also  may  satisfy 
reciprocity  through  bilateral  agreements 
with  a  public  utility.  As  a  related 
matter,  if  a  public  utility  believes  a  non- 
public utility  is  violating  the  reciprocity 
condition,  it  may  file  with  the 
Commission  a  petition  to  terminate  its 
service  to  the  non-public  utility. 

Fifth,  we  clarify  that  non-public 
utilities  may  include  stranded  cost 
provisions  in  their  reciprocity  tariffs. 

Sixth,  the  order  on  rehearing  removes 
the  term  "interstate"  frtim  the 
reciprocity  provisions.  This  is  to  make 
clear  that  reciprocify  applies  even  to 
those  who  do  not  own  or  control 
interstate  transmission  facilities;  i.e.. 
foreign  utilities  and  those  located  in  the 
ERGOT  region  of  Texas. 

As  to  local  furnishing  bonds  held  by 
some  public  utilities,  we  clarify  that  all 
costs  associated  with  the  loss  of  tax- 
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exempt  status  of  those  bonds  caused  by 
providing  open  access  transmission 
service  are  properly  considered  costs  of 
providing  that  service.  This  includes 
costs  of  defeasing,  redeeming,  and 
refinancing  those  bonds. 

Other  Clarifications.  In  this  order  on 
rehearing  we  take  the  opportunify  to 
clarify  various  other  tariff  provisions. 
Among  these:  Transmission  providers 
do  not  have  to  take  service  under  the 
open  access  tariff  for  transmitting  power 
purchased  on  behalf  of  their  bundled 
retail  customers.  Also,  the  ability  to 
reserve  capacity  to  meet  the  reliabilify 
needs  of  a  transmission  provider's 
native  load  applies  equally  to  present 
transmission  and  transmission  that  is 
built  in  the  future. 

Implementation 

On  rehearing,  we  make  no  substantive 
changes  to  the  implementation 
provisions  originally  required  under 
Order  No.  888.  For  the  most  part,  the 
implementation  process  has  been 
completed.  Utilities  have  made  the 
requisite  tariff  and  compliance  filings 
and  public  and  non-public  utilities 
have,  through  other  orders,  been 
provided  guidance  as  to  obtaining 
waivers  of  Order  No.  888  and  Order  No. 
889  requirements. 

We  emphasize  that  we  do  not  require 
the  abrogation  of  existing  contracts. 
Rather,  the  Rule  requires  only  that 
transmission  providers  offer 
transmission  under  the  open  access 
tariff  in  addition  to  existing  service 
obligations.  Commitments  made  imder 
existing  contracts  will  continue.  Of 
course,  both  transmission  providers  and 
their  customers  may  seek  to  revise  the 
terms  and  conditions  of  existing 
contracts  by  making  the  necessary 
filings,  as  appropriate,  under  Sections 
205  or  206  of  the  Federal  Power  Act. 

State  and  Federal  Jurisdiction 

On  rehearing  we  reaffirm  our  decision 
that  when  transmission  service  is 
provided  to  serve  retail  customers  apart 
from  any  contract  for  the  retail  sale  of 
power,  i.e..  when  it  is  nmvided  on  an^  ^ 
unbundled  basis,  that  cMmsmission 
service  is  under  our  jurisdiction.  In 
today's  market,  and  increasingly  in  the 
future  as  more  states  adopt  retail 
wheeling  programs,  retail  transactions 
are.  and  will  be.  broken  down  into 
products  that  are  sold  separately — 
transmission  and  generation — and  sold 
by  different  entities.  The  exercise  of  our 
jurisdiction  over  the  rates,  terms  and 
conditions  9f  unbundled  retail 
transmission  will,  therefore,  become 
more  important.  We  also  recognize  that 
states  have  jurisdiction  over  facilities 
used  for  local  distribution. 


On  rehearing  we  also  reaffirm  the 
seven-bctor  test  of  Order  No.  888  to 
distinguish  transmission  under  our 
jurisdiction  from  state-jurisdictional 
local  distribution.  In  doing  so,  we 
recognize  that  our  test  does  not  resolve 
all  possible  issues.  There  may  be  other 
factors  that  should  be  taken  into 
account.  The  test,  therefore,  is  designed 
for  flexibility  to  include  unique  local 
characteristics  and  usages.  To  that  end. 
we  will  continue  to  defer  to  state 
findines  on  these  matters. 

In  addition,  we  clarify  that  states  have 
the  authorify  to  determine  the  retail 
marketing  areas  of  the  electric  utilities 
within  their  respective  jurisdictions.  We 
also  recognize  that  states  have  the 
concomitant  authority  to  determine  the 
end  user  services  these  utilities  provide. 

Stranded  Costs 

On  rehearing,  we  reaffirm  our  basic 
decisions  surrounding  the  recovery  of 
stranded  costs.  Utilities  will  be  allowed 
the  opportunify  to  seek  to  recover 
legitimate,  prudent,  and  verifiable 
wholesale  stranded  costs.  This 
opportunity  is  limited  to  costs 
associated  with  serving  customers  under 
wholesale  requirements  contracts 
executed  on  or  before  July  11, 1994  that 
do  not  contain  explicit  stranded  cost 
provisions;  and  costs  associated  with 
serving  retail -turned-wholesale 
customers. 

We  clarify  that  we  will  consider  on  a 
case-by-case  basis  whether  to  treat  a 
contract  extended  or  renegotiated 
without  a  stranded  cost  provision  as  an 
existing  contract  for  stranded  cost 
purposes. 

In  each  case,  the  opportunify  to  seek 
stranded  costs  is  limited  to  situations  in 
which  there  is  a  direct  nexus  between 
the  availabilify  and  use  of  a 
Commission-required  transmission  tariff 
and  the  stranding  of  the  costs.  The  Rule 
does  not  allow  the  recovery  of  costs  that 
do  not  arise  from  the  new,  accelerated 
availability  of  non-discriminatory 
transmission  access. 

The  Commission  also  reaffirms  its 
decision  that  stranded  costs  shoidd  be 
recovered  fitjm  the  custPTtf*  *h"*  '?*)C-";'f^ 
the  costs  to  be  incurred.  '  ' 

Commission  is  not  requiring  other 
remaining  customers,  or  the  utility,  to 
shoulder  a  portion  of  its  stranded  costs 
that  meet  the  requirements  for  recovery. 

The  Commission,  as  described  in 
Order  No.  888.  will  be  the  primary 
forum  for  addressing  the  recovery  of 
stranded  costs  caused  by  retail-tumed- 
wholesale  customers.  With  respect  to 
such  cases,  we  have  made  several 
changes. 

First,  the  Commission  has 
reconsidered  its  decision  respecting 


cases  involving  existing  municipal 
utilities  that  annex  retail  customer 
service  territories.  Under  Order  No.  888. 
we  found  that  in  such  cases  the 
Commission  should  not  be  the  primary 
forum  for  determining  stranded  cost 
recovery.  On  rehearing  we  now  find  that 
'  such  cases  should  fall  within  our 
province. 

Second,  we  clarify  that  the 
opportunity  for  recovery  of  stranded 
costs  associated  with  retail-tumed- 
wholesale  customers  applies  regardless 
of  whether  the  customer  or  its  new 
supplier  is  the  one  requesting  and 
contracting  for  the  transmission  service. 
To  this  end.  we  have  revised  the 
definition  of  "wholesale  stranded  cost." 

With  respect  to  the  recovery  of 
stranded  costs  caused  by  unbundled 
retail  wheeling,  we  aCfiirn  that  the  only 
circumstance  in  which  we  will  entertain 
requests  for  these  types  of  costs  is  when 
the  state  regulatory  authority  does  not 
have  authority  under  state  law  to 
address  stranded  costs  when  the  retail 
wheeling  is  required.  We  clarify  that  if 
a  state  regulatory  authority  has  in  fact 
addressed  such  costs,  regardless  of 
whether  it  has  allowed  full  recovery, 
partial  recovery  or  no  recovery,  utilities 
may  not  apply  to  the  Commission  to 
recover  stranded  costs  caused  by  the 
retail  wheeling. 

Other 

In  this  section  we  resolve  questions 
concerning  our  information  reporting 
requirements,  regional  transmission 
groups,  and  the  special  situations  posed 
by  utilities  in  the  Pacific  Northwest  and 
by  federal  power  marketing  and  similar 
agencies.  Here  we  make  seme  minor 
clarifications  but  make  no  significant 
changes  to  Order  No.  888. 

We  are  not  persuaded  that  the 
information  reporting  requirements 
need  to  be  changed  at  this  tfane.  Finally, 
we  reject  arguments  that  would  have  us 
fix  generically  any  particular  rate 
methodology  for  providing  open  access 
transmission  service  under  the  pro 
forma  tariff. 

•5^4M|Mc  Reporting  Burden 

This  order  on  rehearing  issues  a 
number  of  minor  revisions  to  the  Final 
Rule.  We  find,  after  reviewing  these 
revisions,  that  they  do  not,  on  balance, 
increase  the  public  reporting  burden. 

The  Final  Rule  contained  an 
estimated  annual  public  reporting 
burden  based  on  the  requirements  of  the 
Open  Access  Final  Rule  and  the 
Stranded  Cost  Final  Rule.'  Using  the 


»61  FR  21540  at  21543:  FERC  Stats,  k  Regs. 
1 31.036  at  31.638  (1996).  No  commenU  were  filed 
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burden  estimate  contained  in  the  Final 
Rule  as  a  starting  point,  we  evaluated 
the  public  burden  estimate  contained  in 
the  Final  Rule  in  light  of  the  revisions 
contained  in  this  order  and  assessed 
whether  this  estimate  needed  revision. 
We  have  concluded,  given  the  minor 
natiu%  of  the  revisions,  and  their 
ofiisetting  nature,  that  our  estimate  of  the 
public  reporting  burden  of  this  order  on 
rehearing  remains  unchanged  from  our 
estimate  of  the  public  reporting  burden 
contained  in  the  Final  Rule.  The 
Commission  has  conducted  an  internal 
review  of  this  conclusion  and  has 
assured  itself  that  there  is  specific, 
objective  support  for  this  iixformation 
burden  estimate.  Moreover,  the 
Commission  has  reviewed  the  collection 
of  information  required  by  the  Final 
Rule,  as  revised  by  this  order  on 
rehearing,  and  has  determined  that  the 
collection  of  information  is  necessary 
and  conforms  to  the  Commission's  plan, 
as  described  in  the  Final  Rule,  for  the 
collection,  efficient  management,  and 
use  of  the  required  information. 

Persons  wishing  to  comment  on  the 
collections  of  information  required  by 
the  Final  Rule,  as  modified  by  this  order 
on  rehearing,  should  direct  their 
comments  to  the  Desk  Officer  for  FERC, 
Office  of  Management  and  Budget, 
Room  3019  NEOB,  Washington,  D.C. 
20503.  phone  202-395-3087,  facsimile: 
202-395-7285  or  via  the  Internet  at 

hiUier t®al. eop.gov.  Comments  must 

be  filed  with  the  Office  of  Management 
and  Budget  within  30  days  of 
publication  of  this  document  in  the 
Federal  Register.  Three  copies  of  any 
comments  filed  with  the  Office  of 
Management  and  Budget  also  should  be 
sent  to  the  following  address:  Ms.  Lois 
Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  Room  lA,  888 
First  Street,  N.E..  Washington.  D.C. 
20426.  For  further  information,  contact 
Michael  Miller.  202-208-1415. 

m.  Background 

In  the  Final  Rule,  we  detailed  the 
events  that  led  up  to  this  rulemaking, 
including  the  significant  technical, 
statutory  and  regulatory  changes  \^iaX — 
have  occurred  in  the  electric  industry 
since  the  FPA  was  enacted  in  1935.^  In 
particular,  we  focused  on  the 
competitive  influences  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978, 
the  Congressional  mandate  in  the 
Energy  Policy  Act  of  1992  to  encourage 
competition  in  electricity  markets,  and 
the  need  for  reform  in  the  industry  if 


consumers  are  to  achieve  the  benefits 
that  greater  competition  can  bring. 

In  the  ten  months  since  the  Final  Rule 
issued,  competitive  changes  have 
escalated  at  an  even  faster  pace  in 
virtually  all  areas  of  the  electric 
industry.  These  changes  are  driven  not 
only  by  the  Commission's  Final  Rule, 
but  also  by  state  restructuring  initiatives 
and  by  continuing  pressures  from 
customers  to  take  advantage  of  emerging 
competitive  markets  and  the  lower 
electricity  rates  they  can  bring. 

All  of  the  existing  166  public  utilities 
that  own.  control  or  operate  interstate 
transmission  facilities  (listed  as  Group  1 
and  Group  2  utilities  in  the  Final  Rule) 
have  filed  the  Order  No.  888  pro  forma 
open  access  tariff  or  requested  a  waiver 
of  the  requirement.  Similarly,  they 
either  have  adopted  an  electronic 
information  network  or  requested  a 
waiver  of  the  requirement.  Five  non- 
public utilities  have  submitted 
reciprocal  transmission  tariffs  and  more 
than  20  have  requested  a  waiver  of  the 
reciprocity  condition  in  the  pro  forma 
tariff.* 

Significant  competitive  changes  also 
have  accelerated  with  respect  to  power 
pooling,  state  restructuring  initiatives, 
and  Independent  System  Operators 
(ISOs).  Under  Order  No.  888  and 
subsequent  implementation  orders,  the  . 
Commission  required  the  filing  of 
revised  pooling  agreements  and  joint 
pool-wide  transmission  tariffs  by 
December  31, 1996,  in  order  to  remedy 
undue  discrimination  in  transmission 
services  provided  through  interstate 
power  pooling  arrangements.  Among 
the  power  pool  filings  were  a  New 
England  (NEPOOL)  comprehensive 
restructuring  proposal,  a  New  York 
proposal,  a  Pennsylvania-New  Jersey- 
Maryland  (PJM)  compliance  filing  and  a 
Western  Systems  Power  Pool  filing. 

In  response  to  the  Commission's 
encouragement  in  Order  No.  888  of  ISOs 
as  a  possible  means  for  accomplishing 
comparable  access,  a  number  of  utilities 
and  states  are  well  underway  in 
developing  this  new  institution.  The 
fundamental  purpose  of  an  ISO  is  to 

nnapta  th«  tT^nsmijminn  systems  of 

paclu-  ^1.'  '  '    '  1 1  a  manner  that  is 
independent  of  any  business  interest  in 
sales  or  purchases  of  electric  power  by 
those  utilities.  The  Commission  has 
received  several  proposals  for  forming 


in  obioctioa  to  the  public  burden  estimate 
contained  in  the  Open  Acces*  Final  Rule  and  the 
Stranded  Cost  Final  Rule. 

*FERC  Stats,  k  Regs,  at  31.636-52:  mimeo  at  13- 
Sl. 


'  As  a  condition  of  using  a  public  utility's  open 
access  tariff,  any  user,  including  non-public 
utilities,  must  offer  reciprocal  comparable 
transmission  access  to  the  public  utility  in  return. 
Order  No.  888  provides  a  voluntary  mechanism 
whereby  non-public  utilities  can  obtain 
Commission  confirmation  that  what  they  are 
offenng  meets  the  tariff  reciprocity  condition.  Non- 
public utilities  also  may  seek  a  waiver  of  the 
leaprocity  condition. 


ISOs.  one  as  part  of  the  multi-docketed 
filing  engendered  by  California's 
restructuring  plan,  and  others  relating  to 
power  pool  filings.  A  number  of  regions 
are  also  developing  ISO  proposals. 
Some  regions  previously  considering 
regional  transmission  groups  (RTGs). 
whose  primary  purpose  is  regional 
planning  of  transmission  facility 
construction  and  upgrades,  have  now 
broadened  their  discussions  to  include 
an  ISO. 

Investor-owned  utilities  in  California, 
at  the  order  of  both  the  state 
commission  and  the  legislature,  have 
filed  proposals  with  the  Commission 
that  would  transfer  control  of 
transmission  facilities  to  an  ISO  in 
conjimction  with  the  formation  of  a 
state-wide  power  exchange  to  facilitate 
both  wholesale  and  retail  access.  While 
the  case  presents  many  complex  issues 
for  the  Commission  to  resolve,  the 
California  proposal  is  fimdamentally 
compatible  with  the  pro-competitive 
open-access  requirements  of  Order  Nos. 
888  and  889.  The  Commission's  open- 
access  policies  therefore  have  provided 
a  framework  for  California,  and  other 
states,  to  explore  customer  choice 
initiatives. 

Other  major  regions  of  the  country 
also  are  instituting  ISOs.  Member 
utilities  of  the  PJM  Power  Pool  filed 
competing  ISO  proposals  with  the  , 
Commission  and  are  ciurently  working 
to  reconcile  the  differences  between 
their  proposals.  The  New  York  Power 
Pool  recently  filed  a  proposal  to  create 
an  ISO  and  a  power  exchange  for  New 
York.  The  New  England  Power  Pool  is 
exploring  a  new  industry  structure  for 
its  region  that  centers  on  the  creation  of 
an  ISO.  Utilities  and  other  market 
participants  in  the  Electric  Reliability 
Council  of  Texas  have  also  formed  an 
ISO.  Discussions  are  imderway  among 
utilities  from  Virginia  to  Wisconsin  in 
an  attempt  to  create  a  Midwestern  ISO. 
Members  of  the  Mid- America  Power 
Pool  are  discussing  an  ISO  proposal.  In 
the  Pacific  Northwest,  utilities  are 
involved  in  negotiations  intended  to 
.Jf^i*  to  the  fonjA^'on  of  an  independent 
grid  operator  (Indego). 

The  combined  available  generation 
resources  of  the  utilities  in  these  groups 
is  on  the  order  of  428  GW  out  of  a  total 
of  approximately  732  GW  for  total  U.S. 
resources  (as  of  the  end  of  1996).  Thus, 
assuming  these  ISO  arrangements  come 
to  fruition,  about  three-fiMis  of  the 
industry  may  have  independent  system 
operators  controlling  their  transmission 
systems. 

Moreover,  every  state  but  one  has 
proposed  or  is  considering  or 
developing  retail  competition  programs. 
For  example.  New  Hampshire.  Illinois 
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and  Massachusetts  began  pilot  programs 
in  the  past  year,  and  retail  transmission 
service  for  these  pilot  programs 
currently  is  being  taken  pursuant  to 
tariffs  approved  by  both  the  state 
commissions  and  this  Commission.  The 
Massachusetts  Department  of  Public 
Utilities  has  sent  a  proposal  to  the  state 
legislature  calling  for  retail  competition 
to  begin  in  January  1998.  TheTMew  York 
Public  Service  Commission  has  issued 
an  order  proposing  that  retail 
competition  begin  in  early  1998.  The 
New  Jersey  Board  of  Public  Utilities  has 
issued  a  proposal  permitting  customer 
choice  beginning  in  October  of  1998. 
The  Vermont  Public  Service  Board  has 
sent  a  plan  to  the  legislature 
recommending  that  full  customer  choice 
begin  by  the  end  of  1998.  The  Arizona 
Corporation  Commission  has  adopted 
rules  to  phase  in  competition  over  four 
years,  beginning  in  January  1999. 
Recently,  the  Maine  Public  Utilities 
Commission  issued  a  final  report  and 
recommendation  to  the  legislature  for 
retail  competition  to  begin  in  January 
2000.  In  addition,  Rhode  Island  and 
Pennsylvania  both  have  new  laws 
requiring  customer  choice.  These  are 
only  a  few  of  the  many  state  initiatives 
that  are  under  way  that  will 
drcimatically  alter  the  structure  of  the 
electric  industry. 

Since  Order  No.  888  was  issued, 
significant  efforts  also  have  been  made 
to  ensure  that  reliability  of  the 
transmission  grid  is  maintained  and  that 
reliability  criteria  are  compatible  with 
competitive  markets.  The  North 
American  Electric  Reliability  Coiuicil 
(NERC)  has  continued  its  efforts  to 
broaden  its  membership  and  to  fashion 
reliability  requirements  to  fit  a  more 
competitive  electric  power  industry.  For 
example,  the  NERC  Board  of  Directors 
voted  to  require  mandatory  compliance 
by  all  power  market  participants  with 
its  reliability  standards.  NERC  is  also 
establishing  new  entities  called  regional 
security  coordinators  to  oversee  the 
stability  of  grid  operations  and  to  direct 
the  development  of  an  extensive  new 
communications  network.  Various 
NERC  committees  are  considering  ways 
to  improve  the  tracking  of  power 
transactions,  identify  the  network 
impacts  of  transactions,  and  reflect  the 
actual  flow  of  power  over  the  network 
when  making  reservations  for 
transmission  service.  These  efforts  are 
likely  to  intensify  as  the  industry 
continues  to  adapt  to  competiti](p 
changes  occurring  in  the  marketplace. 

Thus,  all  segments  of  the  electric 
industry  have  taken  significant  steps  in 
the  past  year  in  response  to  the 
emerging  wholesale  competitive 
markets  enabled  by  Order  No.  888  as 


well  as  state  retail  competition 
initiatives.  The  competitive  framework 
established  by  Order  No.  888,  whose 
centerpiece  is  non-discriminatory 
transmission  services  and  a  fair  and 
orderly  stranded  cost  recovery 
mechanism,  is  critical  to  the  successful 
transition  to,  and  full  development  of, 
the  industry  restructuring  proposals  that 
are  well  underway  in  all  major  regions 
of  the  country. 

IV.  Discussion 

A.  Scope  of  the  Rule 

1.  Introduction 
Rehearing  Requests 

Severability  of  Rules 

Several  entities  assert  that  the 
Commission  should  find  that  the 
requirements  of  open  access 
transmission  and  stranded  cost  recovery 
are  not  severable.*  They  argue  that  if 
one  of  these  provisions  is  invalidated  by 
a  court  or  otherwise  removed,  the  orders 
in  their  entirety  should  be  withdrawn  or 
stayed  pending  reconsideration  by  the 
Commission,  and  public  utilities  should 
be  allowed  to  withdraw  or  file  amended 
transmission  tariffs. 

Commission  Conclusion 

The  Commission  will  not.  at  this  time, 
make  any  determination  whether  or  not 
the  open  access  transmission,  stranded 
cost  recovery  and  OASIS  provisions  of 
Order  Nos.  888  and  889  are  severable. 
Accordingly,  we  make  no  finding 
whether,  if  one  of  these  provisions  is 
invalidated.  Order  Nos.  888  and  889 
should  be  withdrawn  or  stayed  in  their 
entirety.  We  believe  that  oiu^  decisions 
in  Order  Nos.  888  and  889  will  be 
upheld  by  the  courts.  Moreover,  it 
would  be  premature  to  consider  the 
appropriateness  of  a  stay  or  withdrawal 
at  this  time.  Circiunstances  at  the  time 
of  any  court  order  would  dictate  how 
we  should  proceed  and  we  would 
consider  all  such  circumstances,  emd  the 
entirety  of  our  policy  decisions,  before 
determining  how  to  respond  to  a  court 
decision. 

2.  Functional  Unbundling 

In  the  Final  Rule,  the  Commission 
foimd  that  fimctional  unbundling  of 
wholesale  generation  and  transmission 
services  is  necessary  to  implement  non- 
discriminatory open  access 
transmission.^  At  the  same  time,  the 
Commission  recognized  that  additional 
safeguards  were  necessary  to  protect 


''Eg.  Nuclear  Enec^  Institute.  Southern.  EEI.  EEI 
and  Nuclear  Energy  Institute  also  argue  that  Order 
No.  889  should  not  be  severable. 

'  FERC  SUts.  &  Regs,  at  31 .654-56:  mimeo  at  57- 
61. 


against  market  power  abuses.  Thus,  the 
Ck}mmission  adopted  a  code  of  conduct, 
discussed  in  detail  in  the  final  rule  on 
OASIS,  to  ensiu«  that  the  transmissiAi 
owner's  wholesale  power  marketing 
personnel  and  the  transmission 
customer's  power  maiketing  persoimel 
have  comparable  access  to  information 
about  the  transmission  system.  The 
Commission  also  noted  that  section  206 
of  the  F^  is  available  if  a  public  utility 
seeks  to  circiunvent  the  functional 
unbimdling  requirements. 

As  a  fiuiher  precaution  against 
unduly  discriminatory  behavior,  the 
Commission  stated  that  it  will  continue 
to  monitor  electricity  markets  to  ensiue 
that  functional  imbundling  adequately 
protects  transmission  customers.  The 
Commission  also  indicated  that  it  would 
continue  to  observe  both  the  evolution 
of  competitive  power  markets  and  the 
progress  of  the  industry  in  adapting 
structiu"ally  to  competitive  markets.  If  it 
subsequently  becomes  apparent  that 
fiuictional  unbundling  is  inadequate  or 
unworkable  in  assiuing  non- 
discriminatory open  access 
transmission,  the  Commission  indicated 
that  it.ivould  reevaluate  its  position  and 
decide  whether  other  mechanisms,  such 
as  ISOs,  should  be  required. 

The  Commission  concluded  that 
functional  unbundling,  coupled  with  ' 
these  safeguards,  is  a  reasonable  and 
workable  means  of  assiuing  that  non- 
discriminatory open  access  transmission 
occurs.  In  the  absence  of  evidence  that 
functional  unbundling  will  not  work, 
the  Commission  indicated  that  it  was 
not  prepared  to  adopt  a  more  intrusive 
and  potentially  more  costly 
mechanism — corporate  unbundling — at 
this  time. 

Rehearing  Requests 

Several  entities  disagree  with  the 
Commission's  decision  to  require 
functional  unbundling  of  wholesale 
generation  and  transmission  as  a  means 
of  assuring  non-discriminatory  open 
access  transmission.*  American  Forest  & 
Paper  argues  that  utilities  must  be 
required  to  divest  or  spin-off  their 
generating  assets  through  operational 
unbimdling  or  divestiture.  It  alleges  that 
it  was  arbitrary  and  capricious,  and  not 
supported  by  evidence,  for  the 
Commission  to  rely  on  a  monopolist's 
code  of  conduct  to  protect  against 
monopoly  abuses.  Nucor  asserts  that  a 
financial  conflict  of  interest  remains  and 
that  the  Commission  cannot  monitor  the 
exchanges  of  information  between 
utility  generation  and  transmission 
employees.  It  declares  that  a  credible 


'E.^..  American  Forest  ft  Paper,  Nucor,  NY 
Municipal  Utilities. 
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information  disclosure  requirement  is 
needed  that  makes  generation  cost  and 
production  data  visible  to  all 
pftticipants  on  a  same-time  basis.  NY 
Municipal  Utilities  also  believes  that  the 
Commission  did  not  go  far  enough  and 
argues  that  the  Commission  should  have 
required  operational  unbundling,  at 
least  for  tight  power  pools. 

Commission  Conclusion 

The  Commission  reaffirms  its  finding 
in  the  Final  Rule  that,  based  on  the 
information  available  at  this  time, 
functional  unbundling,  along  with  the 
flexible  safeguards  discussed  in  the 
Final  Rule,  is  a  reasonable  and  workable 
means  of  assuring  non-discriminatory 
open  access  transmission.  We  see  no 
need  to  adopt  a  more  intrusive  and 
potentially  more  costly  approach  at  this 
time  based  on  speculative  allegations 
that  functional  unbundling  may  not 
work  and  that  more  severe  measures 
may  be  needed.  Indeed,  despite  a 
number  of  opportunities  to  do  so,  no 
entity  has  submitted  any  evidence 
suggesting  that  this  less  intrusive 
approach  would  not  work.  We  do 
emphasize,  however,  that  we  have  not 
adopted  a  rigid  approach,  but  have 
indicated  a  willingness  to  monitor  the 
situation  and,  if  events  require, 
reevaluate  our  decision  and  decide 
whether  another  mechanism  may  be 
more  appropriate.  Until  we  see  evidence 
that  functional  unbundling  will  not 
work,  we  will  continue  to  require 
functional  unbundling,  with  the 
safeguards  enumerated  in  the  Final  Rule 
and  in  Order  No.  889. 

3.  Market- Based  Rates 

a.  Market-Based  Rates  for  New 
Ceneration 

In  the  Final  Rule,  the  Commission 
codified  its  determination  in  Kansas 
City  Power  &■  Light  Company  [KCP&L] » 
that  the  generation  dominance  standard 
for  market-based  sales  from  new 
capacity  should  be  dropped.'"  The 
Commission  explained  that  it  had  yet  to 
find  an  instance  of  generation 
dominance  in  long-run  bulk  power 
markets  and  no  commenter  had 
presented  any  evidence  to  that  effect. 
However,  the  Commission  emphasized 
that  it  will  not  ignore  specific  evidence 
presented  by  an  intervener  that  a  seller 
requesting  market-based  rates  for  sales 
from  new  generation  nevertheless 
possesses  generation  dominance. 

The  Commission  further  clarified  that 
dropping  the  generation  dominance 
standard  for  new  capacity  does  not 


affect  the  demonstration  that  an 
applicant  must  make  in  order  to  qualify 
for  market-based  rates  for  sales  from  its 
existing  generating  capacity. 

Rehearing  Requests 

Several  entities  take  issue  with  the 
Commission's  determination  to  drop  the 
generation  dominance  standard  for 
market-based  sales  from  new  capacity. ' ' 
American  Forest  &  Paper  argues  that  the 
Commission  should  delay  its  decision 
until  effective  competition  has  been 
demonstrated  to  exist  in  all  markets.  SC 
Public  Service  Authority  maintains  that 
the  Commission  must  determine  on  a 
case-by-case  basis  whether  public 
utilities  have  market  power  (for  both 
existing  and  new  capacity).  It  further 
argues  that  the  Commission  must 
develop  an  analysis  of  structural 
conditions  to  use  in  assessing  the 
potential  for  market  power  consistent 
with  that  used  by  DOJ  and  FTC  in 
merger  proceedings  and  that  reflects  the 
conditions  of  the  industry.  SC  Public 
Service  Authority  also  asserts  that  the 
Commission  must  require  as  a  condition 
of  market  rates  for  sales  in  the  bulk 
power  market,  which  it  defines  to  be 
limited  to  sales  to  integrated  utilities, 
that  the  selling  utility  file  rate  cases 
with  the  Commission  and  the  applicable 
state  commissions  to  avoid 
subsidization  by  captive  consumers. 

TDU  Systems  alleges  that  the  long-run 
bulk  power  market  upon  which  the 
KCPSrL  decision  was  based  is  overly 
broad  and  ignores  the  distinction 
between  firm  power,  which  "entities 
subject  to  others'  market  power  are  most 
commonly  in  need  of  and  other  bulk 
power  services.  TDU  Systems  take  issue 
with  the  Commission's  conclusion  in 
KCPSrL  that  large  numbers  of  capacity 
offers  from  IPPs  and  QFs  demonstrate 
that  the  market  abounds  with 
competitors.  TDU  Systems  argues  that 
the  Commission's  "assumption  that 
large  numbers  of  offers  of  power  equate 
with  large  numbers  of  offers  of  firm 
power  is  questionable  at  best,  and  very 
likely  incorrect."  '^  Similarly.  LEPA 
argues  that  the  Commission  ignored 
evidence  submitted  by  LEPA  in 
comments  "that  the  transmission 
dominant  utility  still  retained  monopoly 
power  over  RQ  [requirements]  markets 
on  which  LEPA's  members  are 
dependent  for  their  bulk  power  supply." 
Because  the  Commission  ignored  the  RQ 
market  and  the  evidence  of 
concentration  in  that  market,  LEPA 
asserts  that  the  Commission's  decision 


»67  FERC1 61.183  at  61.557  (1994). 

■opERC  StaU.  k  Regs,  at  31.656-57;  mimeo  at  63- 


66. 


"E.g.,  American  Forest  A  Paper.  SC  Public 
Service  Authonty.  TDU  Systems.  l£PA.  San 
Francisco. 

■>TDU  Systems  at  92. 


is  reversible  error.  LEPA  further  argues 
that  the  Commission  ignored  the 
undisputed  testimony  of  LEPA's  witness 
that  reliability  requirements  constrain 
the  geographic  scope  of  the  RQ  markef 
severely. 

San  Francisco  argues  that  the  burden 
to  demonstrate  affirmatively  the  absence 
of  capacity  constraints  as  a  precondition 
to  receiving  authority  to  charge  market- 
based  rates  for  sales  from  new  capacity 
should  be  upon  public  utility 
applicants,  who  possess  the  information 
concerning  capacity  constraints. 

Commission  Conclusion 

We  reaffirm  our  decision  to  codify  the 
determination  in  KCPSrL  that  the 
generation  dominance  standard  for 
market-based  sales  bora  new  capacity 
should  be  dropped.  Petitioners  have  not 
presented  any  evidence  that 
demonstrates  generation  dominance  in 
long-run  bulk  power  markets  and,  as 
discussed  in  Order  No.  888,  we  have 
found  no  such  evidence  of  generation 
dominance  in  any  of  the  numerous 
market-based  rate  cases  decided  by  the 
Commission  since  KCPSrL.  In  addition, 
as  described  in  Order  No.  888,  the 
Commission  will  consider  evidence  of 
generation  dominance,  including 
generation  dominance  that  results  from 
transmission  constraints,  when  such 
evidence  is  presented  by  an  intervener 
in  a  market-based  rate  case  in  which  a 
utility  seeks  market-based  pricing 
associated  with  new  capacity. 

American  Forest  &  Paper's  argument 
that  the  Commission  should  delay 
codification  of  KCPSrL  until  effective 
competition  has  been  demonstrated  to 
exist  in  all  markets  ignores  the  fact  that 
we  have  eliminated  the  generation 
dominance  standard  for  market-based 
rates  from  new  capacity  only,  and  that 
the  generation  standard  still  applies  to 
applications  for  market-based  rates  from 
existing  generation.  Other  entities 
similarly  argue  that  other  markets  in 
which  utilities  may  sell  power  from  new 
capacity  may  be  highly  concentrated 
with  respect  to  generation,  or  that  these 
utilities  may  otherwise  be  able  to  exert 
market  power.  Specifically.  TDU 
Systems  and  LEPA  express  concern  that 
the  new  policy  may  result  in  the 
exercise  of  market  power  over  very 
specific  bulk  power  products. 

To  allay  these  concerns,  we  note  that 
eliminating  the  generation  dominance 
showing  applies  only  to  sales  frtim  new 
capacity.  It  does  not  apply  to  entire 
classes  of  service  or  to  specific  products. 
In  addition,  the  policy  eliminates  the 
showing  only  as  a  matter  of  routine  in 
each  filing.  We  reemphasize  that  the 
Commission  will  consider  specific 
evidence  of  generation  dominance 
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associated  with  new  capacity  at  the  time 
the  seller  seeks  market-based  rates  for 
the  new  capacity,  including  whether  the 
addition  of  the  new  capacity,  when 
combined  with  existing  capacify.  results 
in  generation  dominance.  "This  clearly 
includes  situations  where  existing 
sources  of  generation  must  be  combined 
with  new  resources  to  produce  a  firm 
power  supply.  Where  entry  barriers  are 
a  concern,  interveners  are  bee  to  raise 
the  issue. 

SC  Public  Service  Authority  also 
raises  a  number  of  concerns  relating  to 
the  abilify  of  utilities  to  exercise  market 
power  if  they  are  permitted  to  sell  new 
capacify  at  market-based  rates.  These 
concerns  generally  include  how  the 
Commission  determines  product  and 
geographic  markets,  and  the  standards 
used  to  determine  whether  sellers  can 
exercise  market  power.  In  response  to 
these  concerns,  as  noted  above  public 
utilify  owners  of  new  capacity  must  still 
seek  case-by-case  approval  before  they 
can  sell  power  from  new  capacify  at 
market-based  rates  and,  as  stated  in  the 
Final  Rule,  interveners  may  present 
specific  evidence  that  a  seller  requesting 
such  market  rates  possesses  generation 
dominance  or  otherwise  has  market 
power. '^  These  requirements  include 
considerations  of  transmission  market 
power,  whether  other  barriers  to  entry 
exist  and  whether  there  is  evidence  of 
affiliate  abuse  or  reciprocal  dealing. 

b.  Market-based  Rates  for  Existing 
Generation 

In  the  Final  Rule,  the  Commission 
found  that  there  is  not  enough  evidence 
on  the  record  to  make  a  generic 
determination  about  whether  market 
power  may  exist  for  sales  bom  existing 
generation. '^  The  Commission  indicated 
that  it  would  continue  its  case-by-case 
approach  that  allows  market-based  rates 
based  on  an  analysis  of  generation 
market  power  in  first  tier  and  second 


"We  do  not  agree  with  entities  that  claim  that 
our  decision  to  rely  on  evidence  raised  by 
intervenors  in  particular  cases  with  respect  to 
transmission  constraints  improperly  shifts  the 
burden  away  from  the  utility,  which  has  the  greatest 
access  to  information  concerning  those  constraints. 
Given  that  we  have  yet  to  see  any  evidence  of 
generation  dominance  in  long-term  bulk  power 
markets  we  do  not  believe  that  it  is  appropriate  to 
burden  all  market-based  rate  applicants  with 
significant  information  requirements  as  an  initial 
matter.  However,  if  an  intervenor  raises  a  specific 
(actual  concern  with  respect  to  a  transmission 
constraint  that  may  result  in  the  exercise  of  market 
power  in  a  particular  case,  we  will  examine  those 
facts  in  a  paper  or  formal  hearing.  In  that  context, 
the  utility  would  be  required  to  come  forward  with 
information  sufficient  to  permit  a  full  examination 
of  the  effect  of  the  constraint  on  the  applicant's 
ability  to  exercise  market  power. 

■''FERC  Stats,  ft  Regs,  at  31,660:  mimeo  at  73-75. 


tier  markets.  ■'  The  Commission  further 
indicated  that  while  it  will  continue  to 
apply  the  first-tier/second-tier  analysis, 
it  will  allow  applicants  and  intervenors 
to  challenge  the  presumption  implicit  in 
the  Commission's  practice  that  the 
relevant  geographic  market  is  bounded 
by  the  second-tier  utilities.  Finally,  the 
Commission  stated  that  it  would 
maintain  its  current  practice  of  allowing 
market-based  rates  for  existing 
generation  to  go  into  effect  not  subject 
to  refund.'^  To  the  extent  that  either  the 
applicant  or  an  intervenor  in  individual 
cases  offers  specific  evidence  that  the 
relevant  geographic  market  ought  to  be 
defined  differently  than  under  the 
existing  test,  the  Commission  indicated 
that  it  will  examine  such  arguments 
through  formal  or  paper  hearings. 

Rehearing  Requests 

No  rehearing  requests  were  filed  with 
respect  to  this  matter. 

4.  Merger  Policy 

In  the  Final  Ride,  the  Commission 
explained  that  it  had  issued  a  Nodce  of 
Inquiry  (NOI)  on  the  Commission's 
merger  policy  in  Docket  No.  RM96-6- 
000. '  ^  The  Commission  indicated  that  it 
will  review  whether  its  criteria  and 
policies  for  evaluating  mergers  need  to 
be  modified  in  light  of  the  changing 
circumstances,  including  the  Final  Rule, 
that  are  occurring  in  the  electric 
industry.  The  Commission  concluded 
that  it  would  review  its  merger  policy  in 
the  ongoing  NOI  proceeding.'* 

Rehearing  Requests 

No  rehearing  requests  were  filed  with 
respect  to  this  matter. 

Commission  Conclusion 

We  note  that  on  December  18. 1996. 
the  Commission  issued,  in  the  NOI 
proceeding,  a  Policy  Statement  that 
updates  and  clarifies  the  Commission's 
procedures,  criteria  and  policies 
concerning  pubUc  utilify  mergers." 

5.  Contract  Reform 

Requirements  and  Transmission 
Contracts 

In  the  Final  Rtde,  the  Commission 
concluded  that  it  was  not  appropriate  to 
order  generic  abrogation  of  existing 


■'  See,  e.g..  Southwestern  Public  Service 
Company.  72  FERC  1 61.208  at  61.996  (1995).  reh'g 
pending. 

'*The  Final  Rule  contained  a  typographical  error 
in  which  the  word  "not"  was  erroneously  omitted. 

■^FERC  SUts.  a  Regs.  1 35.531  (1996). 

■•FERC  StaU.  ft  Regs,  at  31.661;  mimeo  at  77-78. 

■'Order  ^4o.  592,  Policy  Statement  Establishing 
Factors  the  Commission  will  Consider  in  Evaluating 
Whether  a  Proposed  Merger  is  Consistent  with  the 
Public  Interest.  77  FERC  161,263  (1996). 


requirements  and  transmission 
contracts,  but  concluded  nonetheless 
that  the  modification  of  certain 
requirements  contracts  (those  executed 
on  or  before  July  1 1 ,  1994)  on  a  case-by- 
case  basis  may  be  appropriate.^  The 
Commission  further  concluded  that, 
even  if  customers  imder  such 
requirements  contracts  are  bound  by  so- 
called  Mobile-Sierra  clauses,  they  ought 
to  have  the  opportiuiify  to  demonstrate 
that  their  contracts  no  longer  are  just 
and  reasonable. 

The  Commission  found  that  it  woidd 
be  against  the  public  interest  to  permit 
a  Mobile-Siena  clause  in  aa  existing 
wholesale  requirements  contract  2'  to 
preclude  the  parties  to  such  a  contract 
from  the  opportunify  to  realize  the 
benefits  of  the  competitive  wholesale 
power  markets.  Thus,  it  explained,  a 
parfy  to  a  requirements  contract 
containing  a  Mobile-Sierra  clause  no 
longer  will  have  the  burden  of 
establishing  independendy  that  it  is  in 
the  public  interest  to  permit  the 
modification  of  such  contract.  The 
party,  however,  still  will  have  the 
burden  of  establishing  that  such 
contract  no  longer  is  just  and  reasonable 
and  therefore  ought  to  be  modified. 

The  Commission  explained  that  this 
finding  complements  the  Commission's 
finding  that,  notwithstanding  a  Mobile- 
Sierra  clause  in  an  existing 
requirements  contract,  it  is  in  the  public 
interest  to  permit  amendments  to  add 
stranded  cost  provisions  to  such 
contracts  if  the  public  utilify  proposing 
the  amendment  can  meet  the 
evidentiary  requirements  of  the  Final 
Rule.  Accordingly,  the  Commission 
required  that  any  contract  modification 
approved  imder  this  Section  must 
provide  for  the  utilify's  recovery  of  any 
costs  stranded  consistent  with  the 
contract  modification.  Further,  the 
Commission  concluded  that  if  a 
customer  is  permitted  to  argue  for 
modification  of  existing  contracts  that 
are  less  bvorable  to  it  than  other 
generation  alternatives,  then  the  utilify 
should  be  able  to  seek  modification  of 
contracts  that  may  be  beneficial  to  the 
customer.  , 

Coordination  Agreements 

The  Commission  concluded  that  to 
assure  that  non-discriminatory  open 
access  becomes  a  reality  in  the  relatively 
near  future,  it  was  necessary  to  modify 
existing  economy  energy  coordination 
agreements.  The  Commission  stated  that 
it  woidd  condition  future  sales  and 


»FERC  Slats,  ft  Regs,  al  31.663-66:  mimeo  at  84- 
92. 

>>  The  Commission  defined  tbeae  as  contracts 
executed  on  or  before  fuly  1 1 ,  1994. 
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purchase  transactions  under  existing 
economy  energy  coordination 
agreements  ^  to  require  that  the 
transmission  service  associated  with 
those  transactions  be  provided  pursuant 
to  the  Final  Rule's  requirements  of  non- 
discriminatory open  access,  no  later 
than  December  31. 1996.  The 
Commission  also  required  that,  for  new 
economy  energy  coordination 
agreements  ^  where  the  transmission 
owner  uses  its  transmission  system  to 
make  economy  energy  sales  or 
purchases,  Che  transmission  owner  must 
take  such  service  under  its  own 
transmission  tariff  as  of  the  date  trading 
bemns  under  the  agreement.^* 

Finally,  the  Commission  concluded 
that  it  would  not  require  the 
modification  of  non-economy  energy 
coordination  agreements.  However,  the 
Commission  noted  that  this  does  not 
insulate  such  agreements  Erom 
complaints  that  transmission  service 
provided  under  such  agreements  should 
be  provided  pursuant  to  the  Final  Rule 
pro  forma  tariff. 

Rehearing  Requests 

Various  utilities  oppose  the 
Commission's  finding  that  it  is  in  the 
public  interest  to  permit  the 
modification  of  existing  requirements 
contracts  that  contain  Mobile-Sierra 
clauses.  On  the  other  hand,  a  number  of 
customers  assert  that  the  Commission 
did  not  go  far  enough  and  seek 
enhanced  contract  reformation  rights. 

Utilities  Against  Contract  Reformation 

Several  utilities  argue  that  the 
Commission's  finding  is  not  supported 
by  substantial  evidence."  Utilities  For 
Improved  Transition  asserts  that  the 
Commission  cannot  rely  on  economic 
theory  as  a  substitute  for  substantial 
evidence. 2^  It  argues  that  the  record  in 
this  proceeding  demonstrates  that  the 
marketplace  is  becoming  increasingly 
competitive  without  mandatory  tari^, 
which  is  evidence  of  market  health,  not 
market  problems.  It  further  argues  that 
even  if  undue  discrimination  is  proven. 


°The  Cominission  defined  "existing"  as  those 
■peeiuents  executed  prior  to  60  days  after 
publication  of  the  Final  Rule  in  the  I 


ziTbe  Commission  defined  "new"  a*  those 
agreements  executed  60  days  after  publication  of 
the  Final  Rule  in  the  FSeiAL  NEOBTBt 

>*Acxstdingly.  the  Commission  expUined, 
tranamianoo  service  needed  for  sales  or  purchases 
under  all  new  economy  eoeigy  coordination 
agraaments  will  be  pursuant  to  the  Final  Rule  pro 
farma  tariff. 

>>  Utilities  For  Improved  Transition.  Union 
Electric.  PSEAG.  Carolina  PaU 

>*  Union  Electric  adds  that  there  is  no  evidence 
that  any  existing  economy  energy  coordination 
"gF —'"""''  are  unduly  discriminatory  and  require 
modificatioo.' 


the  remedy  is  not  needed  because  the 
record  shows  that  existing  programs  are 
meeting  the  industry's  needs. 

Southwestern  argues  that  the 
Commission  has  improperly  chosen  to 
ignore  the  public  interest  standard  and 
has  failed  to  make  the  contract  specific 
analysis  here  that  it  performed  in 
Northeast  Utils.  Serv.  Co.,  66  FERC 1 
61,332  (1994),  affd.  55  F.3d  686  (1st 
Cir.  1995).  PSEAG  and  Carolina  P*L 
also  argue  that  the  Commission  failed  to 
demonstrate  the  "unequivocal  public 
necessity"  for  generically  abrogating  the 
Mobile-Sierra  clauses  and  assert  that  the 
Commission  has  presented  no  evidence 
as  to  how  the  public  interest  will  be 
served  by  abrogating  these  contracts. 
PSE&G  and  Carolina  P&L  further  argue 
that  the  Commission  cannot  avoid 
making  a  public  interest  determination 
"by  the  simple  expedient  of  asserting 
that  the  public  interest  requires  it  to 
ignore  the  Mobile-Sierra  clauses  that 
required  that  public-interest 
determination  in  the  first  place."  ^ 

Union  Electric  and  PSE&G  argue  that 
the  Commission,  in  justifying  its  public 
interest  finding,  inappropriately  focused 
on  the  interests  of  the  {}arties  to  the 
contract  instead  of  on  whether  non- 
parties will  be  adversely  affected  by  the 
existing  contracts. 

Public  Service  Co  of  CO  asserts  that 
the  Commission  should  clarify  the 
definition  of  requirements  contract  to 
include  long-term  block  purchases  of 
electricity.  It  states  that  it  purchases  a 
large  percentage  of  its  system 
requirements  imder  long-term  block 
piuchase  agreements,  and  that  luider  the 
Commission's  abrogation  policy  in 
Order  No.  888,  its  ability  to  abrogate 
these  supply  arrangements  would  be 
treated  differently  because  its  contracts 
.  do  not  meet  the  definition  of  a 
"wholesale  requirements  contract,"  as 
defined  in  new  section  35.26(b)(1)  of  the 
Commission's  Regulations.  Public 
Service  Co  of  CO  fiuther  asserts  that  the 
Commission  has  not  adequately 
explained  why  it  is  appropriate  or  in  the 
public  interest  to  allow  partial 
requirements  customers  to  abrogate 
their  contracts,  but  not  similarly  to 
allow  a  public  utility  to  abrogate  its 
supply  arrangements.^* 

PSE&G  ana  Carolina  argue  that  the 
availability  of  stranded  cost  recovery 
cannot  support  allowing  customers  to 
modify  rates  under  Mobile-Sierra 
clauses  that  required  that  public-interest 
determination  in  the  first  place. 

PSE&G  and  Carolina  P&L  also  argue 
that  no  Mobile-Sierra  contracts  entered 
into  after  October  24, 1992  (the  date 


EPAct  became  law)  should  be  subject  to 
the  Rule  because  since  that  date 
customers  have  been  able  to  apply  for 
an  order  under  section  211  to  have 
power  transmitted  to  them  from 
suppliers  other  than  the  utility  to  whom 
they  are  interconnected. 

PSE&G  requests  that  the  Commission 
clarify  that  the  just  and  reasonable 
standard  used  in  considering  a  contract 
abrogation  claim  will  be  limited  to  a 
determination  of  whether  the  rate  is  just 
and  reasonable  within  the  cost-based 
zone  of  reasonableness  of  the  selling 
public  utility.  Such  an  analysis,  PSE&G 
asserts,  should  not  include  a 
comparison  to  what  other  utilities  offer 
to  their  customers.^ 

Customers  Seek  Enhanced  Contract 
Reformation  Rights 

TAPS  argues  that  the  Commission 
should  apply  a  just  and  reasonable 
standard  to  requests  by  all  "victims"  of 
undue  discrimination  to  seek 
modifications  of  requirements  or 
transmission  contracts,  whether  they  are 
subject  to  Mobile-Sierra  or  not.  On  the 
other  hand,  TAPS  asserts  that  utilities 
should  be  bound  to  the  bargain  they 
extracted  from  transmission  customers. 
Wisconsin  Municipals  request  that  the 
Commission  clarify  that  parties  may 
seek  mandatory  abrogation  of 
preexisting  transmission  contracts  or 
provisions  and  that  the  Commission 
will  apply  a  rebuttable  presiunption  that 
terms  and  conditions  inferior  to  the  pro 
forma  tariff  are  unjust  and  imreasonable 
on  their  face. 

CCEM  argues  that  requirements 
customers  should  receive  blanket 
conversion  rights.  At  a  minimiun,  CCEM 
asserts,  if  a  customer  seeks  conversion, 
the  bvu-den  of  proof  in  the  proceeding 
should  shift  to  the  utility.  CCEM  also 
emphasizes  that  the  question  remains 
why  conversion  was  deemed  essential 
in  natural  gas  markets,  but  not  in  the 
transition  to  competition  in  the  electric 
industry. 

Blue  Ridge  argues: 

In  neither  the  power  supply  nor 
transmission  access  case  should  a  provider 
be  allowed  to  modify  existing  power  supply 
contracts  under  any  but  the  Mobile  Sierra 
public  interest  burden  of  proof.  In  both  the 
power  supply  or  transmission  access  cases, 
the  Commission  should  articulate  the 
suggested  standards  for  what  constitutes  a 
prima  facia  case.  I**] 

Cominission  ComJusion 

Before  responding  to  the  rehearing 
arguments  raised,  we  wish  to  clarify  our 
Mobile-Siena  findings.  We  explained  in 
Order  No.  888  that  we  were  making  two 


"PSEfeGate. 
xSeealaoPSEaG. 


"  See  also  Carolina  PaU 
»BlueRidgeatl6. 
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complementary  public  interest  findings. 
First,  as  discussed  fiuther  in  Section 
IV.J,  we  found  that  it  is  in  the  public 
interest  to  permit  public  utilities  to  seek 
stranded  cost  amendments  to  existing 
requirements  contracts  with  Mobih- 
Sierra  clauses.  Second,  we  foimd  that  a 
"party"  to  a  requirements  contract 
containing  a  Mobile-Siena  clause  no 
longer  will  have  the  burden  of 
establishing  independently  that  it  is  in 
the  public  interest  to  permit  the 
modification  of  such  contract,  but  still 
will  have  the  biurden  of  establishing  that 
such  contract  no  longer  is  just  and 
reasonable  and  therefore  ought  to  be 
modified.  We  clarify  that,  in  making  this 
second  finding,  our  reference  to  a 
"party"  to  a  requirements  contract 
containing  a  Mobile-Siena  clause  was 
directed  at  modification  of  contract 
provisions  by  customers. " 
Additionally,  it  applies  to  any  contract 
revisions  sought,  whether  or  not  they 
relate  to  stranded  costs.  ^2 

In  response  to  the  Mobile-Siena 
rehearing  arguments  described  above,  as 
well  as  the  Mobile-Sierra  argiunents 
described  in  Section  IV.J  concerning  our 
determinations  regarding  stranded  cost 
amendments  to  contracts,  the 
Commission  believes  it  is  important  to 
first  address  the  general  context  in 
which  oiu  Mobile-Siena  determinations 
have  been  made.  In  Order  No.  888,  the 
Commission  removed  the  single  largest 
barrier  to  the  development  of 
competitive  wholesale  power  markets 
by  requiring  non-discriminatory  open 
access  transmission  as  a  remedy  for 
undue  discrimination.  This  action 
carries  with  it  the  regulatory  public 
interest  responsibility  to  address  the 
difficult  transition  issues  that  arise  in 
moving  from  a  monopoly,  cost-based 
electric  utility  industry  to  an  industry 
that  is  driven  by  competition  among 
wholesale  power  suppliers  and 
increasing  reliance  on  market-based 
generation  rates. 

There  are  two  predominant, 
overlapping  transition  issues  that  arise 
as  a  result  of  our  actions  in  this 


"  We  note  that  the  fact  that  a  contract  may  bind 
a  utility  to  a  Mobile-Siena  public  interest  standard 
does  not  necessarily  mean  that  the  customer  is  also 
bound  to  that  standard.  Unless  a  customer 
specifically  waives  its  section  206  just  and 
reasonable  rights,  the  Commission  construes  the 
issue  in  favor  of  the  customer.  See  Papago  Tribal 
Utility  Authority  v.  FERC.  723  F.2d  950,  954  P.C 
Cir.  1983). 

"  In  situations  in  which  a  customer  institutes  a 
section  206  proceeding  to  modify  a  contract  that 
binds  the  utility  to  a  Mobile-Sierra  public  interest 
standard,  the  utility  may  make  whatever  arguments 
it  wants  regarding  any  of  the  contract  terms, 
including  those  unrelated  to  stranded  costs,  but  will 
be  bound  to  a  Mobile-Sierra  public  interest  standard 
for  contract  terms  that  do  not  relate  to  stranded 
costs. 


rulemaking:  first,  how  to  deal  with  the 
uneconomic  siuxk  costs  incurred,  and 
second,  how  to  deal  with  the  contracts 
that  were  entered  into,  under  an 
industry  regime  that  rested  on  a 
regulatory  framework  and  set  of 
expectations  that  are  being 
fimdamentally  altered.  To  address  these 
issues,  the  Commission  has  balanced  a 
niunber  of  important  interests  in  order 
to  achieve  what  it  believes  will  be  a  feir 
and  orderly  transition  to  competitive 
markets.  These  interests  include  the 
financial  stability  of  the  electric  utility 
industry  and  permitting  customers  to 
obtain  the  benefits  of  competitive 
markets  without  imdue  disruption  or 
unfairness  to  other  customers  or 
industry  participants. 

As  the  above  rehearing  argiunents 
demonstrate,  there  is  no  consensus  on 
how  the  Commission  should  manage  the 
transition.  In  fact,  parties  ofiier  diverse 
and  conflicting  views  as  to  what  the 
Commission  should  do  regarding 
existing  contracts.  Some  would  have  us 
let  all  contracts  run  their  course  with  no 
opportunity  for  customers  to  modify  or 
terminate  their  contracts,  no  matter  how 
long  the  contracts  or  how  onerous  their 
terms.  Others  advocate  automatic 
generic  abrogation  of  all  contracts.  Yet 
others  want  a  guaranteed  automatic 
right  to  renew  a  contract  if  it  happens 
to  contain  favorable  rates  and  terms.'' 

Rather  than  adopting  one  extreme 
position  or  the  other,  the  Commission 
has  taken  a  measured  approach  with 
regard  to  contract  modification, 
including  modification  of  contracts  that 
contain  Mobile-Sierra  clauses.  Our  goal 
is  to  balance  the  desire  to  honor  existing 
contractual  arrangements  with  the  need 
to  provide  some  means  to  accelerate  the 
opportunify  of  parties  to  participate  in 
competitive  markets.  To  accomplish  this 
balance,  the  Commission,  first,  has 
made  Mobile-Siena  public  interest 
findings  (discussed  further  below)  only 
as  to  a  limited  set  of  contracts:  those 
wholesale  requirements  contracts 
executed  on  or  before  July  11,  1994, 
which  is  the  date  of  our  first  stranded 
cost  proposed  rulemaking  and  which 
served  to  put  the  industry  and 
customers  on  notice  that  future 
contracts  should  explicitly  address  the 
rights,  obligations  and  expectations  of 
parties,  including  stranded  cost 
obligations.^ 


Second,  with  regard  to  contract 
modifications  soi^t  by  utilities,  as 
discussed  in  more  detail  in  Section  IV.J, 
utilities  that  seek  to  add  stranded  cost 
provisions  have  a  high  evidentiary 
burden  to  meet  before  they  can  add 
contract  provisions  that  permit  stranded 
cost  recovery  beyond  the  end  of  their 
contract  terms;  the  burden  is 
particularly  high  in  the  case  of  contracts 
with  notice  provisions.  With  regard  to 
modifications  of  contract  provisions  that 
do  not  relate  to  stranded  costs,  a  utifify 
with  a  Mobile-Siena  contract  clause  vrill 
have  the  burden  of  showing  that  the 
provisions  are  contrary  to  the  public 
interest.'* 

Third,  with  regard  to  contract 
modifications  sought  by  customers,  a 
customer  will  have  to  ^ow  that  the 
provisions  it  seeks  to  modify  are  no 
longer  just  and  reasonable.'^  If  a 
customer  seeks  to  shorten  or  eliminate 
the  term  of  an  existing  contract,  any 
contract  modification  approved  by  the 
Commission  will  take  into  account  the 
issue  of  appropriate  stranded  cost 
recovery  by  the  customer's  suppljring 
utilify. 

In  permitting  customers  the 
opportunity  to  seek  these  types  of 
modifications,  even  for  contracts  that 
contain  Mobih-SierTa  clauses,  the 
Commission  has  based  its  public 
interest  findings  on  the  unprecedented 
industry  changes  facing  utilities  and 
their  customers.  While,  as  we  stated  in 
the  Final  Rule,  there  is  no  market  failure 
in  the  electric  industry  that  would 
justify  generic  abrogation  of  existing 
contracts,  nevertheless  the  industry  is  in 
the  midst  of  fiuidamental  change.  We 
cannot  conclude  that  it  is  in  the  public 
interest  to  require  all  customers  to  be  ^ 


"  Similariy ,  ^  discussed  in  Section  IV.),  parties 
have  taken  extreme  positions  as  to  stranded  cost 
recovery. 

'^  As  to  existing  economy  energy  ctwrdination 
agreements,  the  Commission  concludes  that  the 
evidence  also  supports  its  decision  to  condition 
future  sales  and  purchase  transactions  that  may 
occur  under  the  ongoing  umbrella  coordination 
agreements.  Specifically,  we  are  requiring  thai  the 


transmission  service  associated  with  these  future 
transactions  be  provided  pursuant  to  the  Final  Rule 
pro  forma  tariff.  See  Public  Service  Electric  h  Gas 
Company,  78  FERC  161.119.  slip  op.  at  4  and  n.7 
(1997). 

"As  discussed  below.  pr»-)uly  11. 19M  cootracta 
were  entered  into  during  an  era  in  which 
transmission  providers  exarted  aMWopoly  coatrol 
over  access  to  their  transmiaaiOB  fMaUties.  The 
unequal  bargaining  power  between  utilities  and 
captive  customers  is  the  basis  for  our  determination 
that  utilities  that  have  pre-|uly  11  Mobile-Siena 
lequitements  contracts  will  have  to  satisfy  the 
public  interest  standard  in  ortler  to  effectuate  any 
non-stranded  cost  change  to  the  contract,  but  that 
customers  to  such  contracts  will  be  able  to 
effectuate  any  change  by  satisfying  a  just  and 
reasonable  standard. 

>*We  wUI  not  grant  the  request  by  F>SEaG  and 
Carolina  PftL  that  the  just  and  reasonable  standard 
«vill  be  limited  to  a  determination  of  wbetner  the 
rate  is  just  and  reasonable  within  the  cost-baaed 
zone  of  reasonableness  of  the  selling  utility  and 
should  not  include  a  comparison  to  what  other 
utilities  offer  their  ctistomers.  Because  stnjided 
costs  will  be  taken  into  account  when  custoa>ers 
seek  contract  termination  or  modification,  it  would 
not  be  appropriate  to  limit  customers  in  the 
evidenca  they  may  present. 


12286  Federal  Register  /  Vol.  62,  No.  50  /  Friday.  March  14,  1997  /  Rules  and  Regulations 


held  to  requirements  contracts  that  were 
executed  under  the  prior  industry 
regime,  no  matter  what  the 
circiunstances  of  those  contracts. 

In  response  to  parties  who  challenge 
the  Coounission^s  finding  that  it  would 
be  against  the  public  interest  to  deny 
customers  an  opportunity  to  seek 
modification  of  wholesale  requirements 
contracts  executed  on  or  before  July  11, 
1994,^^  these  parties  ignore  the  fact  that 
these  contracts  were  entered  into  during 
an  era  in  which  transmission  providers 
exercised  monopoly  control  over  access 
to  their  transmission  facilities.^  The 
majority  of  customers  under  these  types 
of  contracts  were  captive,  i.e..  they  had 
no  realistic  choice  but  to  purchase 
generation  from  their  local  utility 
because  they  had  no  transmission  to 
reach  another  supplier.  Many  of  these 
contracts  were  the  result  of  uneven 
bargaining  power  between  customers 
and  monopolist  transmission 
providers.^'  While  monopolist 
transmission  providers  may  not  have 
exercised  monopoly  power  in  all 
sittiations,^  the  uinprecedented 
competitive  changes  that  have  occurred 
(and  are  continuing  to  occur)  in  the 
industry  may  render  their  contracts  to 
be  no  longer  in  the  public  interest  or 
just  and  reasonable.  These  changed 
circumstances,  discussed  at  length  in 
the  Final  Rule,  and  the  further  changes 
that  will  occur  as  a  result  of  open  access 
transmission,  may  affect  whether  such 
contracts  continue  to  be  just  and 
reasonable  or  not  unduly  discriminatory 
both  as  to  the  direct  customers  of  the 


i^Wenoletfaat  tome  of  the  very  parties  making 
this  challenge  either  do  not  object  to  the 
Commission*  Uobile-Siem  Hndingi  permitting 
utilities  to  add  stranded  cxiet  amendments  to  their 
amtracts.  or  ask  the  Conunission  to  broaden  even 
hirthar  the  scope  of  extra-contractual  stranded  coat 
lecovery  under  the  rule. 

x  We  also  reject  arguments  that  a  remedy  is  not 
Deeded  because  existing  program*,  i.e..  those  prior 
to  Oder  No.  888,  are  meeting  the  needs  of  the 
industry.  This  very  rulemaking.  «nth  the  substantial 
commeots  filed  by  entities  pointing  out  the  failures 
at  the  current  system  and  the  need  for  change,  and 
the  extanaive  restructurings  and  state-initiated  open 
accaaa  propams  occurring  around  the  country,  oo 
ttinir  bee,  relute  these  argument*. 

"It  is  also  clear  from  the  number  of  entitias  filing 
comments  on  the  NOPR  and  rehearing  request*  of 
the  Final  Rule  that  many  entities  believe  that  their 
contracts  were  the  result  of  uneven  bargaining 
power  and  that  tbey  should  be  provided  the 
opportunity  to  seek  to  terminate  their  existing 
cootrscts. 

*ln  an  era  that  wa*  not  characterized  by 
competiboo  in  the  generation  sector,  the 
Commiasica's  raspooso  was  to  ensure  thai  the  mas 
far  SMch  cowtrarli  were  no  higher  than  the  saUar't 
cost  (including  a  teaaooable  return  on  equity).  In 
this  way.  the  Commission  sought  to  limit  the 
seller's  ability  to  reap  the  benefits  of  the  setlar's 
monopoly  position. 


contracts,  as  well  as  to  indirect,  third- 
party  consumers  as  well.*' 

We  therefore  rejectarguments  that 
there  is  no  "evidence"  to  support  our 
finding  that  it  is  in  the  public  interest 
to  permit  review  of  these  contracts  in 
light  of  the  specific  circumstances 
surrounding  the  contracts  and  in  light  of 
dramatically  changed  industry 
circumstances.  We  emphasize,  however, 
that  our  decision  is  to  permit  an 
opportunity  for  review  and  that  we  will 
require  a  case-by-case  showing  that  any 
modifications  should  be  permitted.  *^ 
As  we  explained  in  the  Final  Rule,  this 
decision  complements  oui  decision  that 
it  is  in  the  public  interest  to  permit 
amendments  to  add  stranded  cost 
provisions  to  existing  contracts  if  case- 
by-case  evidentiary  burdens  are  met. 

As  we  discuss  fiirther  in  our  detailed 
stranded  cost  discussion  in  Section  FV.J, 
we  do  not  interpret  the  Mobile-Sierra 
public  interest  standard  as  practically 
insiumoimtable  *^  in  the  extraordinary 


*>  See  FPC  v.  Sierra  Pacific  Power  Company.  350 
U.S.  348.  355  (1956);  Northeast  UUIiUes  Service 
Company.  66  FERC161.332  (1994).  affd.  55  F.3d 
666.  691  (1st  Cir.  1995):  Mississippi  Industries  v. 
FERC,  808  F.2d  1525.  1553  (D.C  Cir.  1987). 

*'  We  will  not  exclude  Mobite-Sierm  contracts 
entered  into  ailer  the  effective  date  of  EPAct,  as 
argued  by  PSE&G  and  Carolina  PftL.  As  we 
explained  in  the  Final  Rule,  there  are  significant 
time  delays  associated  with  section  211 
proceedings.  Accordingly,  the  availability  of  a 
section  211  proceeding  cannot  substitute  for  readily 
available  service  under  a  filed  non-discriminatory 
open  access  tariff.  FERC  StaU.  It  Regs,  at  31.646: 
mimeo  at  35.  We  do  not  believe  that  EPAct  created 
the  expectation  of  open  access  on  such  a  broad 
scale  that  we  can  assume  that  parties  no  longer 
generally  expected  "business  as  usual"  to  continue. 
and  we  will  not  presume  that  the  exercise  of  market 
po%ver  was  not  at  work  when  Mobile-Sierrxi 
contracts  were  entered  into  after  EPAcL  We  also 
note  that  these  arguments  are  similar  to  these 
proffered  by  opponents  of  stranded  cost  recovery, 
who  argue  that  after  EPAct  utilities  had  no 
reasonable  expectation  of  continuing  to  serve 
customers  beyond  the  terms  of  existing  contracts.  In 
this  context  as  well,  we  will  not  presume  that,  after 
EPAct.  utilities  could  have  no  reasonable 
expectation  of  continuing  to  serve  a  customer 
beyond  the  contract  term. 

*^  A*  the  D.C  Qrcuit  explained  in  Papago  Tribal 
UUlity  Authority  v.  FEJIC.  723  F.2d  950  (D.C  Or. 
1983)  (Papago).  there  are  essentially  three 
contractual  arrangements  for  rate  revision:  (1)  the 
parties  agree  that  the  utility  may  file  new  rates 
under  section  205,  subject  to  the  just  and  reasonable 
standard  of  review;  (2)  the  parties  agree  to  eliminate 
the  utility's  right  to  file  rates  under  section  205  and 
the  Commission's  right  to  change  pre-existing  rates 
under  section  206's  just  and  reasonable  standard 
(leaving  the  Commission's  indefeasible  right  to 
change  pre-existing  rates  that  are  contrary  to  the 
public  interest):  and  (3)  the  parties  agree  to 
eliminate  the  utility's  right  to  file  new  rates  under 
section  205.  but  leave  unaffected  th*  Commission's 
power  to  change  pre-existing  rates  under  section 
206's  just  and  reasonable  standard  of  review.  723 
F.2d  at  953.  The  same  contractual  arrangement* 
also  would  apply  to  non-rate  term*  and  condition*. 
We  here  address  those  contractual  arrangements 
that  eliminate  the  rights  of  one  or  both  parties  to 
modify  a  contract  under  the  just  and  reasonable 
standard.  We  aoto  that  the  Commission  always  has 


situation  before  us  where  historic 
statutory  and  regulatory  changes  have 
converged  to  fundamentally  change  the 
obligations  of  utilities  and  the  markets 
in  which  both  they  and  their  customers 
will  operate.  The  ability  to  meet  our 
overarching  public  interest 
responsibilities  and  to  protect 
consiuners  would  be  virtually  precluded 
if  we  were  to  apply  a  practically 
insurmountable  standard  of  review 
before  taking  into  account  these 
fimdamental  industry-wide  changes.** 

With  respect  to  Public  Service  Co  of 
CO's  argument,  we  disagree  that  the 
definition  of  a  wholesale  requirements 
contract  should  be  modified  to  include 
a  long-term  block  purchase  of 
electricity.  In  the  majority  of 
circumstances,  such  long-term  supply 
contracts  are  voluntary  arrangements  in 
which  neither  party  had  market  power. 
It  would  be  inappropriate  to  make 
generic  Mobile-Siena  findings  as  to 
these  types  of  contracts.  Parties  can 
avail  themselves  of  the  section  205  and 
206  procedures  already  available  to 
them  if  they  want  to  seek  modification 
of  such  contracts. 

Finally,  we  reject  (XEM's  argument 
that  all  customers  should  receive 
automatic  conversion  rights  because 
customers  were  provided  such  a  right  in 
the  restructuring  of  the  natural  gas 
industry.  We  have  taken,  as  is  within 
our  discretion,  a  substantially  different 
approach  here  from  that  taken  when  we 
restructured  the  natural  gas  industry.  As 
we  stated  in  the  Final  Rule,  and  as 
alluded  to  above,  at  the  time  the 
Commission  addressed  this  situation  in 
the  natural  gas  industry  it  was  faced 
with  shrinking  natural  gas  markets, 
statutory  escalations  in  natiu^  gas 
ceiling  prices  under  the  Natural  Gas 
Policy  Act,  and  increased  production  of 
gas.**  Moreover,  the  natural  gas  industry 
was  plagued  with  escalating  take-or-pay 
liabilities. 

There  was  a  market  failure  in  the 
natural  gas  industry  that  required  the 


the  indefeasible  right  under  section  206  to  change 
rates,  terms  or  conditions  that  are  contrary  to  the 
public  interest.  723  F.2d  at  953-55:  see  also  Florida 
Power  ft  Light  Company.  67  FERC1 61.141  at 
61 .398  (1994)  appeal  dismissed.  No.  94-1483  (D.C 
Cir.  July  27.  1995)  (unpublished):  Southern 
Company  Servicea,  Inc..  67  FERC  1 61.080  at 
61.227-28  (1994):  Mississippi  Industries  v.  FERC 
808  F.2d  1525.  1552  n.ll2. 

**  We  reject  the  argumenU  of  PSEftG  and  CaraUna 
PttL  that  we  have  failed  to  demonstrate  the 
"unequivocal  public  necessity"  for  generically 
"abrogating"  MobHe-Sierra  clauses  and  that  we 
have  presented  no  evidence  as  to  bow  the  public 
interest  will  be  served  by  abrogating  these  contracts. 
We  have  concluded  that  there  is  a  public  necessity 
to  permit  the  opportunity  to  seek  contract  changes 
in  light  of  fundamental  industry  changes.  However, 
we  have  not  abrogated  any  contracts  by  this  Rule. 

«•  FERC  Stats,  a  Rags,  at  31.664;  mimeo  at  84. 
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extraordinary  measure  of  generically 
allowing  all  customers  to  break  their 
contracts  with  pipelines.  In  contrast, 
market  circumstances  in  the  electric 
industry  today  do  not  compel  generic 
abrogation  of  contracts.  The  more 
moderate  approach  we  have  taken  will 
permit  us  to  take  into  accoimt  the 
fimdamental  industry  changes  that  have 
occurred  (and  will  continue  to  occur),  to 
balance  the  interests  of  all  affected 
parties,  and  to  help  avoid  drastic  shocks 
to  industry  participants. 

Right  of  First  Refusal 

In  the  Final  Rule,  the  Commission 
concluded  that  all  firm  transmission 
customers  (requirements  and 
transmission-only),  upon  the  expiration 
of  their  contracts  or  at  the  time  their 
contracts  become  subject  to  renewal  or 
rollover,  should  have  the  right  to 
continue  to  take  transmission  service 
bom  their  existing  transmission 
provider.*^  If  not  enough  capacity  is 
available  to  meet  all  requests  for  service, 
the  right  of  first  refusal  gives  the 
existing  customer  who  had 
contractually  been  using  the  capacity  cm 
a  long-term,  firm  basis  the  option  of  ., 
keeping  the  capacity.  However,  the 
limitations  imposed  by  the  Commission 
are  that  the  underlying  contract  must 
have  been  for  a  term  of  one-year  or  more 
and  the  existing  customer  must  agree  to 
match  the  rate  offered  by  another 
potential  customer,  up  to  the 
transmission  provider's  maximum  filed 
transmission  rate  at  that  time,  and  to 
accept  a  contract  term  at  least  as  long  as 
that  offered  by  the  potential  customer.*^ 
Moreover,  the  Commission  indicated 
that  this  right  of  first  refusal  is  an 
ongoing  right  that  may  be  exercised  at 
the  end  of  all  firm  contract  terms 
(including  all  futtire  luibiuidled 
transmission  contracts). 

Requests  for  Rehearing 

On  rehearing,  most  petitioners  agree 
with  or  do  not  contest  the  notion  of 
providing  existing  transmission 
customers  with  a  right  of  first  refusal, 
but  many  have  requested  modification 
or  clarification  of  the  Commission- 
imposed  limitations  on  such  a  right.  A 
variety  of  transmission  customers  assert 
that  the  Commission's  right  of  first 
refusal  provision  fails  to  adequately 


*"  FERC  Stats,  ft  Regs,  at  31 .665;  mimeo  at  88. 

*''  The  Commission  explained  that  this  right  of 
first  refiisal  exists  whether  or  not  the  customer  buys 
power  from  the  historical  utility  supplier  or  another 
power  supplier.  If  the  customer  chooses  a  new 
power  supplier  and  this  substantially  changes  the 
location  or  direction  of  its  power  flows,  the 
customer's  right  to  continue  taking  transmission 
service  from  its  existiitg  transmission  provider  may 
be  affected  by  transmission  constraint*  associated 
with  the  change. 


protect  existing  transmission  customers* 
rights  to  continued  service  and  seek 
changes  to  the  Commission's  provision. 
On  the  other  hand,  a  number  of  utilities 
believe  that  the  Commission  should 
provide  additional  restrictions  on  the 
right  of  first  refusal. 

Customers'  Positions 

APPA  argues  that  (1)  existing 
customers  should  only  have  to  agree  to 
service  that  matches  the  term  of  any 
power  supply  contract  for  which  it  will 
use  the  transmission  arrangement  or,  in 
the  absence  of  a  generation  contract,  one 
year,  and  (2)  the  pricing  provision 
should  be  changed  to  reflect  the  current 
just  and  reasonable  rate,  as  approved  by 
the  Commission,  for  similar 
transmission  service. 

NRECA  also  argues  that  the  term  and 
pricing  provisions  of  section  2.2  need  to 
be  changed.  With  respect  to  the  term  of 
the  contract  the  customer  shoiUd  be 
required  to  match,  NRECA  asserts  that 
it  should  be  one  year,  which 
corresponds  to  the  definition  of  long- 
term  firm  service  in  the  tariff.  With 
respect  to  the  rate,  NRECA  requests  that 
the  Commission  cap  the  obligation  to 
match  the  price  offered  by  another 
customer  at  the  maximum  transmission 
rate  the  incumbent  customer  is 
obligated  to  pay  to  the  transmission 
provider  at  the  close  of  the  prior 
contract  term. 

TDU  Systems  ai^ethat  the  right  of 
first  refusal  provision  fails  to  take  into 
consideration  amounts  that  TDUs  have 
contributed  to  the  development  of  the 
transmission  systems  through  prior 
transmission  rates.  TDU  Systems  are 
concerned  about  the  possibility  of  an 
increase  in  the  price  of  transmission 
capped  only  by  the  cost  of  increasing 
the  capacity  of  the  provider's 
transmission  system. 

TAPS  requests  that  the  Commission 
clarify  that  the  transmission  provider 
may  only  charge  its  then  effiactive  rates 
for  existing,  non-constrained 
transmission  capacity  because  to  allow 
opporttuiity  or  expansion  costs  would 
perpetually  put  the  existing 
transmission  customers  on  the  margin  at 
the  end  of  their  contract  terms 
subjecting  them  to  higher  rates  than  the 
transmission  provider.^  ^ 

Blue  Ridge  raises  a  possible 
discrepancy  between  the  language  in  the 
tariff  and  the  language  in  the  preamble. 
It  asserts  that  section  2.2  "requires  the 
existing  customer  to  'pay  the  currant 
just  and  reasonable  rate,  as  approved  by 
the  Commission,'  while  the  Regulatory 
Preamble  requires  the  customer  to 
'match  the  rate  offered  by  another 


potential  customer,  up  to  the 
transmission  provider's  maximum  filed 
transmission  rate  at  that  time.'  Order 
No.  888,  mimeo  at  88." 

Tallahassee  asks  the  Commission  to 
clarify  that  the  right  of  first  refusal  to 
presenUy  bundled  transmission  capacity 
accrues  to  the  power  customer  paying 
the  bundled  rate  and  not  to  the 
intermediary  acting  on  behalf  of  the 
customer. 

AEC  &  SMEPA  maintain  that  the  price 
and  term  limitations  of  section  2.2 
would  place  TDUs  at  a  competitive 
disadvantage  vis-a-vis  the  transmission 
provider  by  subjecting  TDUs  to 
incremental  costs,  including  the  costs  of 
system  upgrades,  if  other  new  ctistomers 
are  vying  to  use  the  transmission 
system.  They  state  that  the  Commission 
must  provide  existing  transmission 
customers  the  same  rights  as  the 
transmission  provider's  other  native 
load  customers. 

Utilities' Positions    . 

PSNM  argues  that  imposing  a  right  of 
first  refusal  is  inconsistent  with  the 
Commission's  finding  that  contracts 
should  not  be  abrogated.  In  effect,  it 
argues  that  imposition  of  the  right  of 
first  refusal  abrogates  existing  contracts 
executed  with  the  expectation  that 
capacity  could  be  recalled  for  the 
utility's  own  use  upon  expiration  of  the 
contracts.  PSNM  explains  that  it  has  a 
constrained  transmission  system  and 
has  been  balancing  specific  contract 
durations  against  projected  future  native 
loads  so  that  required  capacity  may  be 
made  available  for  use  by  third  parties 
in  the  short-term,  but  not  be  committed 
to  those  parties  at  the  time  it  is  needed 
to  be  recalled.  Moreover,  PSNM  asserts 
that  Order  No.  888  is  not  supported  by 
the  right  of  first  refusal  process  of  Order 
No.  636  because  the  Commission  does 
not  have  abandonment  authority  under 
the  FPA  and  its  authority  to  require 
continuation  of  service  is  not  well- 
defined  and  is  controversial.** 

Utilities  For  Improved  Transition  and 
Florida  Power  Corp  argue  that  section 
2.2  of  the  pro  forma  tariff  should  be 
modified  by  "restricting  rollover  rights 
to  the  same  points  of  receipt  and 
delivery  as  the  terminating  service  and 


**Seealso  AEC  ft  SMEPA. 


**  All  transmission  contracts  with  public  utility 
transmitters  can  only  be  terminated  by  a  filing  with 
the  Commission  under  FPA  section  205.  Thus,  the 
Commission  has  interpreted  its  section  205 
authority  as  permitting  it  to  suspend  termiiution  of 
service  for  S  months  beyond  the  expiration  of  a 
contract's  term  if  such  action  is  necessary  to  protect 
ratepayers.  See,  e.g..  Kentucky  Utilities  Company, 
67  FERC  1 61.189  at  61.573  (1994V  (While  the 
termination  procedures  for  power  sales  contracts 
executed  after  hily  9.  1996  were  modified  in  Order 
t4o.  888.  there  were  no  change*  regarding 
termination  procedures  for  transmission  contracts.). 
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by  providing  the  customer  notice  of  a 
competing  application  and  90  days  in 
which  to  file  its  own  application  for 
service  for  a  term  at  least  as  long  as  the 
competing  application."  (Florida  Power 
Corp  at  11-13;  Utilities  For  Improved 
Transition  at  50-53).  Similarly,  EEI 
argues  that  to  obtain  a  priority  for 
continuation  of  service,  customers  must 
be  seeking  service  that  is  substantially 
similar  to  or  a  continuation  of  the 
service  they  already  receive  and  must  be 
subject  to  a  time  limit  on  the  reservation 
priority.  CSW  Operating  Companies 
assert  that  it  is  unclear  how  the  right  of 
first  refusal  provision  will  be 
implemented. 

State  Commission  Position 

VT  DPS  states  that  the  right  of  first 
refusal  provision  offers  inadequate 
protection:  "While  it  is  true  that  the 
existing  customer  could  secure  a  five 
year  tnmsmission  arrangement  under  a 
new  contract,  its  right  to  continuous 
service  is  placed  in  jeopardy  if  it  does 
not  match  the  six  year  offer  of  the 
competing  bidder."  VT  DPS  argues  that 
the  Commission's  bare  bones  provision 
opens  the  opportunity  for  competitive 
mischief  by  the  transmission  provider. 
VT  DPS  proposes  that  "the  existing 
customer  should  be  able  to  renew  its 
contract  by  matching  the  highest 
transmission  price  offered  in  the 
marketplace  (up  to  the  tariff  maximum 
rate)  and  by  of^ring  to  extend  its 
contract  for  seven  years  or  the 
prevailing  length  of  firm  transmission 
contracts  in  the  marketplace,  whichever 
is  shorter."  (VT  DPS  at  17-21). 

Conuniasion  Concluaioa 

In  this  order,  the  Commission 
reaffirms  its  decision  to  give  a 
reservation  priority  to  existing  and 
future  firm  transmission  customers 
served  under  a  contract  of  one  year  or 
more,  and  also  addresses  petitioner 
arguments  regarding  the  Commission- 
imposed  limitations  associated  with  the 
exercise  of  that  priority. 

Rationale 

Our  policy  rationale  for  giving  an 
existing  firm  transmission  customer 
(requirements  and  transmission-only),**' 
served  under  a  contract  of  one  year  or 
more,  a  reservation  priority  (right  of  first 
refusal)  when  its  contract  expires  is  that 
it  provides  a  mechanism  for  allocating 
transmission  capacity  when  there  is 
insufficient  capacity  to  accommodate  all 
requestors.  If  there  are  capacity 


limitations  and  both  customers  (existing 
and  potential)  are  willing  to  pay  for  firm 
transmission  service  of  the  same 
duration,  the  right  of  first  refusal 
provides  a  tie-breaking  mechanism  that 
gives  priority  to  existing  customers  so 
that  they  may  continue  to  receive 
transmission  service." 

Contract  Term  Limitation 

We  reject  arguments  to  modify  the 
requirement  in  section  2.2  that  existing 
long-term  firm  transmission  customers 
seeking  to  exercise  their  right  of  first 
refusal  must  agree  to  a  contract  term  at 
least  as  long  as  that  sought  by  a 
potential  customer.  The  objective  of  a 
right  of  first  refusal  is  to  allow  an 
existing  firm  transmission  customer  to 
continue  to  receive  transmission  service 
under  terms  that  are  just,  reasoiuble, 
not  unduly  discriminatory,  or 
preferential.  Absent  the  requirement 
that  the  customer  match  the  contract 
term  of  a  competing  request,  utilities 
could  be  forced  to  enter  into  shorter- 
term  arrangements  that  could  be 
detrimental  from  both  an  operational 
standpoint  (system  planning)  and  a 
financial  standpoint. 

Rate  Limitation 

We  also  reject  the  proposition  that 
either  existing  wholesale  customers  or 
transmission  providers  providing 
service  to  ret^  native  load  customers 
should  be  insulate  from  the  possibility 
of  having  to  pay  an  increased  rate  for 
transmission  in  the  future.  The  fact  that 
existing  customers  historically  have 
been  served  under  a  particular  rate 
design  does  not  serve  to  "grandfather" 
that  rate  methodology  in  perpetuity. 
Because  the  purpose  of  the  right  of  first 
refusal  provision  is  to  be  a  tie-breaker, 
the  competing  requests  should  be 
substantially  the  same  in  all  respects." 

In  response  to  Blue  Ridge's  concern 
regarding  a  discrepancy  between  the 
laijguage  in  section  2.2  of  the  tariff  and 
the  preamble,  we  clarify  that  existing 
customers  who  exercise  their  right  of 


**  W«  clarify  thai  w«  did  not  intaod  the  tann  "all 
finn  transmianoo  customon"  to  include  only 
raquirameou  and  traniininaion-only  customan,  bul 
inlewdwd  that  it  include  all  bundled  finn  customers 
wwaU. 


"  We  reiect  Tallahassee'i  argument  that  the  right 
of  first  refusal  should  accrue  to  the  power  customer 
paying  the  bundled  rate  and  not  to  any 
intermediary  acting  on  its  behalf.  Our  right  of  first 
refusal  mechanism  is  simply  a  tie-breaker  that  gives 
priority  to  existing  firm  transmission  customers. 

>>The  proposafto  restrict  the  right  of  first  refusal 
provision  to  exactly  the  same  points  of  receipt  and 
delivery  as  the  terminating  service  would 
competitively  disadvantage  existing  customers 
seeking  new  sources  of  generatioa  However,  as  we 
stated  in  Order  No.  888.  if  the  customer  chooses  a 
new  power  supplier  and  this  substantially  changes 
the  location  or  direction  of  the  power  flows  it 
imposes  on  the  transmission  provider's  system,  the 
customer's  right  to  continue  taking  transmission 
service  from  its  existing  transmission  provider  may 
be  affected  by  transmission  constraints  associated 
with  the  change  FERC  SUU.  k  Regs,  at  31.666 
a.176:  nuoMoat  89  n.176. 


first  refiisal  will  be  required  to  pay  the 
just  and  reasonable  rate,  as  approved  by 
the  Commission  at  the  time  that  their 
contract  ends.*' 

Mechanics  of  the  Right  of  First  Refusal 
Process 

CSW  Operating  Companies  asked  the 
Commission  to  clarify  the  mechanics  of 
exercising  the  right  of  first  refusal.  We 
have  determined  not  to  specify  in  this 
order  the  mechanics  by  which  the  right 
of  first  refusal  mechanism  will  be 
exercised  for  existing  firm  transmission 
arrangements.  Instead,  we  intend  to 
address  such  issues  on  a  case-by-case 
basis,  if  and  when  a  dispute  arises. 
However,  we  encourage  utilities  and 
their  customers  to  include  specific 
procedtues  for  exercising  the  right  of 
first  refusal  in  future  transmission 
service  agreements  executed  imder  the 
pro  forma  tariff.  And  of  course,  utilities 
are  free  to  make  section  205  filings  to 
propose  additions  to  the  pro  forma  tariff 
to  generically  specify  procedures  for 
dealing  with  the  issues. 

Existing  Contracts 

By  providing  existing  customers  a 
right  of  first  refusal,  we  are  not,  as 
PSNM  claims,  abrogating  contracts. 
Moreover,  PSNM's  concern  that  the 
right  of  first  refusal  will  prohibit 
utilities  from  "recalling"  existing 
capacify  to  meet  native  load  growth  that 
was  anticipated  at  the  time  existing 
third-party  transmission  contracts  were 
executed  can  be  addressed  in  the 
context  of  a  specific  filing  by  a  utility 
depionstrating  that  it  had  no  reasonable 
expectation  of  continuing  to  provide 
transmission  service  to  the  wholesale 
transmission  customer  at  the  end  of  its 
contract  For  future  transmission 
contracts.  Order  No.  888  permits 
utilities  to  reserve  existing  transmission 
capacify  to  serve  the  needs  (current  and 
reasonably  forecasted)  of  its  existing 
native  load  (retail)  customers.  Moreover, 
if  a  utilify  provides  firm  transmission 
service  to  a  third  party  for  a  time  imtil 
native  load  needs  the  capacify,  it  should 
specify  in  the  contract  that  the  right  of 
Gist  refusal  does  not  apply  to  that  firm 
service  due  to  a  reasonably  forecasted 
need  at  the  time  the  contract  is 
executed. 

Informational  Filings 

With  respect  to  all  existing 
requirements  contracts  and  tarifiis  that 
provide  for  bundled  rates,  the 
Commission,  in  the  Final  Rule,  required 
all  public  utilities  to  make  informational 


»  Aa  Onkr  No.  B88  indicate*,  they  may  be 
raquired  to  pay  the  transmission  provider's 
maxiaiuai  transmission  rate. 
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filings  setting  forth  the  unbundled 
power  and  transmission  rates  reflected 
in  those  contracts  and  tariffs.^ 

Requests  for  Rehearing 

Utilities  For  Improved  Transition  and 
VEPCO  ask  the  Commission  to  clarify 
whether  the  unbundled  transmission 
rate  should  l>e  the  current  transmission 
tariff  rate  (bundled  rate  likely  not  to 
include  the  current  price  for 
transmission  service)  or  an 
approximation  of  the  rate  at  the  time  the 
contract  was  executed  (may  be 
impossible  to  determine). 

Commission  Conclusion 

We  previously  addressed  the 
determination  of  the  unbundled 
transmission  rate  in  informational 
filings  in  an  order  issued  October  16, 
1996.'^  In  that  order,  we  noted  that 
Order  No.  888  does  not  prescribe  any 
specific  method  for  calculating 
separately-stated  transmission  and 
generation  rates  and  public  utilities 
have  used  different  methods  in  their 
informational  filings.  Because  of  the 
general  lack  of  controversy  over  the 
informational  filings  and  the  fact  that 
they  are  for  informational  purposes  as  a 
benefit  to  existing  customers,  the 
Commission  accepted  the  vast  majorify 
of  the  informational  filings.  The 
Commission  added,  however,  that  it  did 
not  consider  the  informational  rates 
binding  for  any  future  transactions. 
Accordingly,  we  need  not  now  prescribe 
a  specific  method  to  calculate  the 
unbundled  transmission  rate  included 
in  informational  filings. 

Existing  Contracts 

In  the  Final  Rule,  the  Commission 
explained  that  because  it  was  not 
abrogating  existing  requirements  and 
transmission  contracts  generically  and 
because  the  fiuictional  unbundling 
requirement  applies  only  to  new 
wholesale  services,  the  terms  and 
conditions  of  the  Final  Rule  pro  forma 
tariff  do  not  apply  to  service  imder 
existing  requirements  contracts.^ 

Rehearing  Requests 

San  Francisco  asks  that  the 
Commission  clarify  that  nothing  in 
Order  No.  888  is  intended  to  affect 
prices,  or  price-setting  methodologies, 
in  existing  contracts. 

CommissioB  Cimclusioa 

By  order  issued  July  2, 1996.  we 
clarified  that 


>4FEKC  StaU.  a  Rags,  at  31.665-66;  flumeo  at  a9- 


the  filing  of  an  open  •cceM.compUance 
tariff  on  or  before  July  9, 1996  does  not 
supersede  an  existing  transmission 
agreement  that  has  been  accepted  by  the 
Commission  unless  speciBcally  permitted  in 
the  agreement  on  Rle.  If  a  utility  seeks  to 
modify  or  terminate  an  existing  transmission 
agreement,  it  must  separately  file  to  modify 
or  terminate  such  contracts  tutder 
appropriate' procedures  under  section  20S  or 
206  of  the  Federal  Power  Act.  consistent  with 
the  terms  of  its  contract  i^^j 

Thus,  nothing  in  Order  No.  888  afiiects 
prices  or  price-setting  methodologies  in 
existing  contracts,  unless  specifically 
permitted  in  the  contract  on  file. 

6.  Flow-based  Contracting  and  Pricing 

In  Order  No.  888,  the  Commission 
explained  that  it  would  not,  at  that  time, 
require  that  flow-based  pricing  and 
contracting  be  used  in  the  electric 
industry.'*  It  recognized  that  there  may 
be  difficulties  in  using  a  traditional 
contract  path  approach  in  a  non- 
discriminatory open  access  transmission 
environment.  At  the  same  time, 
however,  the  Commission  noted  that 
contract  path  pricing  and  contracting  is 
the  longstanding  approach  used  in  the 
electric  industry  and  it  is  the  approach 
familiar  to  all  piarticip>ants  in  the 
industry.  Thi>s,  the  Commission  was 
concerned  that  to  require  a  dramatic 
overhaul  of  the  traditional  approach — 
such  as  a  shift  to  some  form  oi  flow- 
based  pricing  and  contracting — could 
severely  slow,  if  not  derail  for  some 
time,  the  move  to  open  access  and  more 
competitive  wholesale  bulk  power 
markets.  In  addition,  the  Commission 
indicated  its  belief  that  it  would  be 
premature  to  impose  generically  a  new 
pricing  regime  without  the  benefit  of 
any  experience  with  such  pricing. 
Accordingly,  the  Commission  welcomed 
new  and  innovative  proposals,  but 
determined  not  to  impose  some  form  of 
flow-based  pricing  or  contracting  in  the 
Final  Rule. 

Rehearing  Requests 

American  Forest  &  Paper  argues  that 
contract  path  pricing  should  be 
prohibited.  American  Forest  &  Paper 
asserts  that  QFs  and  other  independents 
are  being  forced  by  contract  path 
wheeling  utilities  to  indemnify  them 
from  liabilify  for  third-parfy  claims  of 
inadvertent  flow  costs  resulting  from  the 
transaction,  while  paying  postage  stamp 
rates  for  the  entire  amount  of  contracted 
transmission.  American  Forest  ft  Paper 
supports  an  average  postage  stamp  rate 
by  region,  with  the  utilities  within  the 
region  agreeing  on  a  way  to  divide  up 
the  rate  appropriatefy. 


Conunission  CoBchwioii 

As  the  Commission  explained  in  the 
Final  Rule,  we  are  concerned  that  a 
dramatic  overhaul  of  the  traditional 
contract  path  approach  could  slow  or 
derail  the  move  to  open  access  and,  in 
any  event,  is  premature  without  the 
benefit  of  any  experience  with 
alternative  pricing  regimes.  The 
Commission,  however,  welcomes  neVr 
and  innovative  proposals  from  the 
industry.  American  Forest  ft  Paper  has 
not  presented  a  case-specific  proposal  of 
any  detail  that  would  provide  the 
Commission  and  interested  parties  the 
opportunify  to  test  the  appropriateness 
of  a  change  fitim  the  contract  path 
approach.  Until  the  Commission  has 
such  an  opportunity,  we  are  not 
prepared  to  change  generically  the 
traditional  contract  path  approach  with 
which  the  electric  industry  is  so 
familiar. 

Moreover,  American  Forest  ft  Paper's 
proposal  to  prohibit  contract  path 
pricing  and  mandate  regional  postage- 
stamp  rates  would  be  inconsistent  with 
the  rate  flexibilify  that  the  Commission 
provided  in  the  Transmission  Pricing 
PoUcy  Statement  and  embraced  in  the 
Final  Rule. 

B.  Legal  Authority 

In  the  Final  Rule,  the  Commission 
responded  to  commenters  challenging 
the  Commission's  authorify  to  require 
open  access  and  reaffirmed  its 
conclusion  in  the  NOPR  that  it  has  the 
authority  imder  the  FPA  to  order 
wholesale  transmission  services  in 
interstate  commerce  to  remedy  undue 
discrimination  by  public  utilities.^ 

Rehearing  RaquBsli 

Authority  To  Order  Open  Access  Tariffs 

Union  Electric  challenges  the 
Commission's  authorify  to  require 
wheeling  based  on  argiunents  that  (1) 
the  Rule  overlooks  the  fact  that  the  AGD 
case  **  f)ertained  to  voluntary  actions  by 
the  pipelines  and  the  Commission's 
imposition  of  open  access  requirements 
as  a  condition  on  permitting  the  desired 
authorizations;  (2)  the  Commission 
incorrectly  treats  the  Otter  Tail  case;  •' 
(3)  the  legislative  histories  of  the  NGA 
and  FPA  are  different  and  the  legislative 
history  of  the  FPA  does  not  support  the 
Commission's  authorify  to  order 
wheeling;  (4)  the  Commission  made 
prior  contrary  statements  to  the  U.S. 


M. 


"77  FERC  161 ,025. 

>*FERC  Slata.  a  Regs,  at  31,665:  minteo  U  87-.«8. 


"  76  FERC  1 61.009  at  61,028  (1996). 

"  FERC  StaU.  *  Roga.  at  31 ,668:  minteo  at  96-98. 


'•FERC  SUts.  ft  Regs,  at  31.668-79aiid  31M6- 
87;  mimeoal  98-129and  148-51. 

•»  Associated  Gas  Distributors  v.  FERC.  824  F.2d 
981.  998  (D.C  Or.  1987).  cert,  denied.  485  U.S. 
1006  (1988)  MG/T). 

*'  Otter  Tail  Power  Compaag  v.  FPC  410  VS.  3m 
(1974)  (Otter  TaHl. 
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Supreme  Court  (in  its  opposition  to  the 
grant  of  certiorari  to  review  the  AGD 
decision]  about  the  nature  of 
Commission  authority  to  order  open 
access  and  judicial  construction  of  that 
authority  in  AGD  and  Otter  Tail;"  (5)  as 
a  matter  of  statutory  construction,  the 
Commission  cannot  rely  on  sections  205 
and  206,  which  are  silent  as  to 
wheeling,  when  sections  211  and  212 
contain  express  wheeling  provisions;  (6) 
the  four  relevant  cases  recognized  by  the 
Commission  indicate  that  the 
Commission  may  not  directly  or 
indirectly  order  a  public  utility  to  wheel 
or  transmit  energy  for  another  entity 
under  sections  205  and  206, 
notwithstanding  the  Commission's 
circumscribed  ability  to  order  wheeling 
under  sections  211  and  212;  (7)  prior  to 
the  issuance  of  the  Final  Rule  the 
Commission,  with  a  full  appreciation  of 
the  legislative  history  behind  Part  II, 
consistently  held  that  it  lacks  the 
authority  to  order  wheeling  under  FPA 
Part  II;  (8)  the  Rule  fails  to  assign 
"considerable  importance"  to  the 
Commission's  "longstanding 
interpretation  of  the  statute  in 
accordance  with  its  literal  language;" 
and  (9)  in  legislative  hearings  preceding 
enactment  of  EPAct,  the  Office  of  the 
General  Coimsel  acknowledged  the 
limitations  on  the  Commission's 
wheeling  power. 

Carolina  P&L  also  challenges  the 
Commission's  authority  to  order  open 
access  tariffs,  arguing  that:  (1)  Otter  Tail 
specifically  states:  "So  far  as  wheeling 
is  concerned,  there  is  no  authority 
granted  the  commission  under  Part  II  of 
die  Federal  Power  Act  to  order  it, 

;  (2)  the  Richmond  and  FPL 

cases  ^^  prohibit  the  Commission  bom 
doing  indirectly  what  it  caiuiot  do 
directly;  (3)  the  AGD  case  does  not 
support  the  Commission's  authority  to 
order  open  access  through  the  filing  of 
generic  tarifb — in  AGD  the 
Commission's  authority  was  based  on 
voluntary  actions  by  the  afiected 
pipelines  and  there  are  substantial 
differences  between  the  NGA  and  the 
FPA;  (4)  the  legislative  history  of  EPAct 
indicates  that  the  Commission  does  not 
have  the  authority  to  mandate  open 
access  and  can  only  order  open  access 
if  section  211  procedures  are  followed — 
citing  NYSEG  and  FPU  and  (5)  section 
21 1  limits  the  Commission's  authority 
to  order  open  access  on  a  generic 
basis — where  a  specific  statute 
addresses  an  issue,  a  more  general 


statute  should^iot  be  read  in  a  manner 
that  conflicts  with  the  specific  statute. 

PA  Com  argues  that  the  Commission's 
reliance  on  AGD  "impermissibly 
expands  the  limited  holding  of  AGU' 
and  the  Commission  improperly  relied 
on  sections  205  and  206  of  the  FPA  to 
require  open  access  generically — the 
Commission  only  has  case-by-case 
jurisdiction. 

VA  Com  declares  that  the  plain 
meaning  of  the  FPA  and  cases 
interpreting  sections  206  and  211  show 
that  the  Commission  does  not  have  the 
authority  to  order  industry-wide  open 
access. 

FL  Com  and  El  Paso  argue  that  the 
Commission  only  has  limited  authority 
to  order  wheeling  and  that  the 
Commission  has  not  made  the  required 
findings  under  section  211.** 

Group  Two  Section  205  Filings 

Union  Electric  argues  that  the 
requirement  that  Group  2  Public 
Utilities  make  section  205  filings  is 
contrary  to  the  voluntary  filing  scheme 
inherent  in  section  205. 

Commission  Conclusion 

Overview 

The  fundamental  legal  question  before 
us  is  the  scope  of  the  authority  granted 
to  the  Commission  in  1935  to  remedy 
undue  discrimination  in  interstate 
transmission  services  and  whether  that 
authority  permits  us  sufficient 
flexibility  to  define  undue 
discrimination  in  light  of  dramatically 
changed  industry  circumstances,  in 
order  to  provide  electricity  customers 
the  benefits  of  more  competitively 
priced  power.  In  the  NOPR  and  Order 
No.  888,  the  Commission 
comprehensively  examined  case  law 
and  legislative  history  relevant  to  our 
authority  to  order  open  access 
transmission  services  as  a  remedy  for 
imdue  discrimination.**  We  also 
responded  at  length  in  Order  No.  888  to 
arguments  that  questioned  our  authority 
to  take  this  step.*^ 

On  rehearing,  as  described  above, 
only  a  few  parties  continue  to  question 
the  Conunission's  authority.  As  a 


*>  Richmond  Power  ft  Light  Company  v.  FERC, 
574  F  2d  610  (DC  Qr.  1978)  [Hichmond]  and 
Florida  Power  ft  Light  Company  v  FERC.  6«0  F.2d 
666  (Sth  Cir.  1981).  cert,  denied  sub  nom.  Fort 
Pierce  Utilitiea  AutlKxity  v.  FERC  4S9  U.S.  11S6 
(1963)  (FPU. 


"  We  note  that  IndianapoUs  PftL  also  has  made 
legal  arguments  regarding  our  authority  to  order 
wheeling  under  Oder  No.  888.  However,  it  did  so 
in  a  request  for  rehearing  of  a  denial  of  its  request 
for  waiver  of  the  Order  No.  888  requiremenu.  not 
in  its  request  for  rehearing  of  Order  No.  888. 
Accordingly,  we  will  address  its  arguments  when 
we  act  on  its  request  for  rehearing  of  its  waiver 
denial. 

■*  FERC  SUU.  ft  Regs,  at  31 .668-73;  mimeo  at  98- 
112.  Notice  of  Propoeed  Rulemaking  and 
Supplemental  Notice  of  Proposed  Rulemaking. 
FERC  SUU.  ft  Regs.  1 32.514  at  33,053-56  (1995). 

•*  FERC  Stats,  ft  Rags,  at  31,673-79.  mimeo  at 
112-129. 


general  matter  their  rehearings  do  not 
raise  any  arguments,  cases,  or  legislative 
history  not  previously  considered,  and 
they  do  not  convince  us  that  our  action 
in  Order  No.  888  is  not  within  our 
authority  under  sections  205  and  206  of 
the  FPA.  We  therefore  reaffirm  our 
determination  that  we  have  not  only  the 
legal  authority,  but  the  responsibility,  to 
order  the  filing  of  non-discriminatory 
open  access  tariff  if  we  find  such  order 
necessary  to  remedy  undue 
discrimination  or  anticompetitive 
effects. 

There  are  several  broad  points  we 
wish  to  emphasize  in  response  to  the 
rehearings  that  have  been  filed: 

First,  mere  is  no  dispute  that  the  FPA 
does  not  explicitly  give  this  Commission 
authority  to  order,  sua  sponte,  open 
access  transmission  services  by  public 
utilities.  However,  the  fact  remains  that 
the  FPA  does  expliciUy  require  this 
Commission  to  remedy  undue 
discrimination  by  public  utilities.^  The 
finding  of  the  D.C.  Circuit  in  the  AGD 
case,  with  regard  to  sections  4  and  5  of 
the  NGA  (which  parallel  sections  205 
and  206  of  the  FPA),  are  equally 
applicable  here:  the  Act  "fairly  brisUes" 
with  concerns  regarding  undue 
discrimination  and  it  would  turn 
statutory  construction  on  its  head  to  let 
the  failure  to  grant  a  general  power 
prevail  over  the  affirmative  grant  of  a 
specific  one.®^ 

Second,  there  also  is  no  dispute  that 
before  Congress  enacted  the  FPA  in 
1935,  it  rejected  provisions  that  would 
have  expliciUy  granted  the  Commission 
authority  to  order  transmission  to  any 
person  if  the  Commission  found  it 
"necessary  or  desirable  in  the  public 
interest."  However,  the  fact  that 
Congress  rejected  an  extremely  broad 
common  carrier  provision  does  not  limit 
the  remedies  available  to  the 
Commission  to  enforce  the  undue 
discrimination  provisions  in  the  FPA.** 

Third,  entities  on  rehearing 
understandably  have  focused  on 
statements  in  case  law  that  indicate 
limits  on  the  Commission's  wheeling 
authority.  They  particularly  focus  on 
certain  statements  by  the  Supreme  Court 
in  Otter  Tail.  The  Commission  in  Order 
No.  888  fully  addressed  and  considered 
all  relevant  case  law  of  which  we  are 
aware,  including  statements  in  Otter 
Tail  and  other  court  cases  indicating 
limitations  on  our  authority.*'  We  de 
not  dispute  these  statements  and  we 


recognize  limitations  on  our  authorities. 
However,  the  fact  remains  that  none  of 
the  cases  cited,  including  Otter  Tail, 
■    involved  the  issue  of  whether  this 
Commission  can  order  transmission  as  a 
remedy  for  undue  discrimination  and 
none  addressed  industry-wide 
circumstemces  such  as  those  before  us  in 
Order  No.  888. 

Fourth,  while  Congress  in  1978  gave 
the  Commission  certain  case-by-case 
authority  to  order  transmission  access 
by  both  public  utilities  and  non-public 
utilities,  and  broadened  this  case-by- 
case  authority  in  1992.  Congress  also 
specifically  provided  in  section  212(e) 
of  the  FPA  that  the  case-by-case 
authorities  were  not  to  be  construed  as 
limiting  or  impairing  any  authority  of 
the  Commission  under  any  other 
provision  of  law.^°  Indeed,  the 
legislative  history  of  EPAct  shows  that 
when  Congress  amended  the  section 
211-212  wheeling  provisions  and  the 
section  212(e)  savings  clause  in  1992.^^ 
it  was  well  aware  of  arguments 
regarding  the  scope  of  the  Commission's 
wheeling  authority  as  a  remedy  for 
undue  discrimination  under  section 
206.  Whereas  Congress  in  1992  decided 
to  add  a  flat  prohibition  on  the 
Commission  ordering  direct  retail 
wheeling  under  any  provision  of  the 
FPA.  it  did  not  add  a  prohibition  on  the 
Conunission  ordering  wholesale 
wheeling  to  remedy  undue 
discrimination  under  section  206.  It 
instead  retained  and  modified  the 
savings  clause.  The  issue  before  us, 
therefore,  hinges  on  the  scope  of 
authority  given  to  this  Commission  to 
remedy  imdue  discrimination,  not  on 
^       the  scope  of  authority  given  to  us  in 
1978  and  1992. 

The  Commission  is  significanUy 
influenced  by  the  decision  and  case  law 
discussion  by  the  D.C.  Circuit  in  the 
AGD  case.  This  court  opinion  contains 
the  most  recent  and  comprehensive 
discussion  of  the  Commission's  legal 
authority  to  remedy  undue 
discrimination  under  NGA  provisions 
that  mirror  those  in  the  FPA,  including 
the  relevant  case  law  concerning  the 
Commission's  authority  to  order 


••  See  FERC  SUU.  ft  Regs,  at  31,669-70;  mimeo 
at  101-03. 

•'824F.2dat998. 

■•  See  FERC  SUU.  ft  Regs,  at  31,676-78;  mimeo 
at  120-27. 

••  See  FERC  SUU.  ft  Regs,  at  31.668-73:  mimeo 
at  96-110. 


">  See  FERC  StaU.  ft  Regs,  at  31 ,686-87;  nuoieo 
at  148-49. 

"  The  savings  clause  in  section  212(e)  originally 
provided  that  no  provision  of  section  210  or  211 
shall  be  treated  as  "limiting,  impairing,  or 
otherwise  affecting  any  authority  of  the 
Commission  under  any  other  provision  of  law."  In 
1992,  the  212(e)  savings  clause  was  amended  to 
provide  that  sections  210,  211  and  214  "shall  not 
be  constrxied  as  limiting  or  impairing  any  authority 
of  the  Commission  under  any  other  provision  of 
law." 


transmission  under  the  FPA.'^  The 
rehearing  arguments  do  not,  and  we 
believe  cannot,  reconcile  the  AGD 
court's  discussion  and  findings  with  a 
conclusion  that  the  Commission  cannot 
under  any  circumstances  (as  these 
parties  advocate)  order  wheeling  luider 
sections  205  and  206  to  remedy  undue 
discrimination. 

In  sum,  we  believe  that  the  essential 
question  of  the  Commission's  legal 
authority  to  impose  the  requirements  of 
Order  No.  888  turns  on  the  flexibility  of 
the  Commission's  remedial  authority 
under  sections  205  and  206  of  the  FPA 
to  remedy  undue  discrimination.  As 
was  true  with  respect  to  the  natural  gas 
industry,  we  acknowledge  that 
Commission  precedent  for  many  years 
nurtiu^d  the  expectation  that  we  would 
not,  under  our  authority  under  the  FPA, 
preclude  utilities  from  using  their 
monopoly  power  over  the  nation's 
transmission  systems  to  seciu«  their 
monopoly  position  as  power  suppliers. 
However,  as  described  at  length  in 
Order  No.  888,  these  policies  arose  in 
the  context  of  practical,  economic,  and 
regulatory  circumstances  that  gave  rise 
to  vertically  integrated  monopolies  and 
litUe.  if  any,  competition  among  power 
suppliers.  In  this  kind  of  regime,  the 
interests  of  customers  were  most 
effectively  served  by  the  kind  of  cost- 
based  regulatory  regime  that  has 
prevailed  until  very  recenUy.  The 
evolution  of  third-party  generation, 
facilitated  by  PURPA  and  significant 
technological  advances,  dramatically 
altered  the  economics  of  power 
production.  The  enactment  of  EPAct 
recognized  these  changes  and 
established  a  national  policy  intended 
to  favor  the  development  of  a 
competitive  generation  market,  so  that 
the  efficiencies  of  the  new  marketplace 
will  be  available  to  customers  in  the 
form  of  lower  costs  for  electricity. 
Utility  practices  that  may  have  been 
acceptable  a  few  years  ago  would,  if 
permitted  to  continue,  smother  the 
fledgling  competitive  wholesale  markets 
and  undermine  the  efforts  of  customers 
to  seek  lower-^rice  electricity.  We 
firmly  believe  that  our  authorities  under 
the  FPA  not  only  permit  us  to  adapt  to 
changing  economic  realities  in  the 
electric  industry,  but  also  require  us  to 
do  so,  if  that  is  necessary  to  eliminate 
undue  discrimination  and  protect 
electricity  customers. 


Specific  Arguments  ^^ 

The  Factual  Circumstances  Underlying 
AGD  Do  Not  Mandate  A  Different 
Conclusion  In  This  Proceeding 

Both  Union  Electric  and  Carolina  P&L 
argue  that  the  Commission  cannot  rely 
on  AGD  in  support  of  its  actions  in  the 
electric  industry,  and  they  attempt  to 
distinguish  the  legal  basis  on  which  the 
Commission  acted  in  requiring  open 
access  transportation  for  gas  pipelines. 
Specifically,  they  argue  that  AGD  (Order 
No.  436)  pertained  to  voluntary  actions 
by  gas  pipelines  and  that  the 
Commission's  imposition  of  open  access 
requirements  was  a  condition  of 
certificate  authorizations  to  transport 
gas.  whereas  the  Commission's  action  in 
Order  No.  888  is  a  direct  mandate.^'*  We 
believe  this  is  a  distinction  without  a 
difference.  While  it  is  true  that  the 
Commission  required  open  access  as  a 
condition  of  granting  blanket 
authorizations  for  pipelines  and 
authorizations  for  pipelines  authorizing 
pipelines  to  transport  natural  gas.^s  ^^ 
critical  point  is  that  in  both  Order  No. 
436  and  Order  No.  888  the 
Commission's  actions  hinged  as  a  legal 
matter  on  the  parallel  provisions  of  the 
NGA  (sections  4  and  5)  and  the  FPA 
(sections  205  and  206)  that  prohibit 
undue  discrimination.  Whether  persons 
are  seeking  to  transport  natural  gas  or 
wheel  electric  power  in  interstate 
commerce,  by  law  they  must  not  unduly 
discriminate  or  grant  undue 
preference.'^ 

In  AGD,  the  court  upheld  the 
Commission's  reliance  upon  sections  4 
and  5  of  the  NGA  to  impose  an  open- 
access  commitment  on  any  pipeline  that 
secured  a  blanket  certificate  to  provide 
gas  transportation  imder  section  7  of  the 
NGA  or  provided  transportation  under 
section  311  of  the  NGPA.'^  Order  No. 
436  was  not  a  simple  order  that  relied 
on  the  "voluntary  actions"  of  affected 
pipelines.  As  the  court  in  AGD 
understood: 

The  Order  envisages  a  complete 
restructuring  of  the  natural  gas  industry.  It 
may  well  come  to  rank  with  the  three  great 
regulatory  milestones  of  the  industry.*  *  * 


''  AGD,  824  F.2d  at  996-999.  See  also  FERC  StaU. 
ft  Regs,  at  31368-73.  31,676-78;  mioieo  at  98-110 
and  120-27. 


''We  do  not  repeat  our  lengthy  legal  analyses  in 
Order  No.  888,  but  discuss  only  those  argumenU 
that  warrant  further  discussion. 

'*  See  Union  Electric  and  Carolina  PftL. 

'^  These  authorizations  are  issued  under  section 
7  of  the  Natural  Gas  Act  and  section  311  of  the 
Natural  Gas  Policy  Act 

^  While  there  is  a  difference  in  the  sUtutes  in 
that  natural  gas  transporters  must  obtain  a 
certificate  from  the  Commission  before  they  can 
transport  gas,  there  is  no  difference  in  the  statutory 
Standard  applied  to  the  intersUte  service. 

"  824  F.2d  at  997-98.  The  court  also  noted  the 
Commission's  reliance  on  section  16  of  the  NGA. 
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At  stake  is  the  role  of  intenUte  natutal  gas 
pipelines.  Although  they  are  obviously 
transporters  of  gas.  they  have  until  recently 
operated  primarily  as  gas  merchants.  They 
buy  gas  firom  producers  at  the  wellhead  and 
resell  it.  mainly  to  local  distribution 
companies  ("LDCs")  but  also  to  relatively 
large  end  users.  The  Commission  has 
concluded  that  a  prevailing  pipeline 
practice — particularly  their  general  refusal  to 
transport  gas  for  third  parties  where  to  do  so 
would  displace  their  own  sales — has  caused 
serious  market  distortions.  It  has  found  this 
practice  "unduly  discriminatory"  within  the 
meaning  of  §  5  of  the  NGA.  Order  436  is  iU 
response. 

The  essence  of  Order  No.  436  is  a 
tendency,  in  the  industry  metaphor,  to 
"unbundle"  the  pipelines'  transportation  and 
merchant  roles.  If  it  is  effective,  the  pipelines 
will  transport  the  gas  with  which  their  own 
sales  compete;  competition  from  other  gas 
sellers  (producers  or  traders)  will  give 
consumers  the  benefit  of  a  competitive 
wellhead  market.  [^"| 

Indeed,  since  Order  No.  436  issued, 
virtually  all  jurisdictional  natural  gas 
pipelines  became  "open  access" 
transporters  of  natural  gas. 

In  analyzing  the  Commission's 
authority  to  remedy  undue 
discrimination,  the  court  never  made 
the  distinctions  now  being  put  forth  by 
Union  Electric  and  Carolina  P&L. 
Rather,  the  court  speciBcally  focused  on 
the  Commission's  authority  under 
section  5  of  the  NGA  and  upheld  the 
Commission's  authority  to  remedy 
undue  discrimination  in  the 
transportation  of  natural  gas  by 
requiring  pip>elines  transporting  natural 
gas  to  do  so  on  a  non-discriminatory 
basis.^^  Similarly,  the  Commission  in 
Order  No.  888  found  undue 
discrimination  in  the  transmission  of 
electric  energy  and  required,  pursuant 
to  section  206  of  the  FPA  (the  FPA 
provision  that  parallels  section  5  of  the 
NGA).  that  if  public  utilities  transmit 
electric  energy  in  interstate  commerce, 
they  must  do  so  on  a  non-discriminatory 
basis  (i.e.,  offer  non-discriminatory  open 
access  transmission). 

Moreover,  while  the  Commission  may 
have  imposed  a  "condition"  on 
pipelines  obtaining  blanket  certificates 
or  providing  section  311  transportation 
in  Order  No.  436,  this  does  not  detract 
from  the  court's  core  finding  in  AGD 
that  the  Commission  had  the  authority 
under  section  5  of  the  NGA  to  remedy 
undue  discrimination  by  requiring  open 


access  transportation.**'  The 
Conunission  chose  in  Order  No.  436  to 
impose  its  open  access  remedy  as  a 
condition  to  pipelines  obtaining  a 
blanket  certificate  to  transport  natiu^l 
gas,  but  its  authority  was  rooted  in  the 
undue  discrimination  provisions  of 
section  5.  Additionally,  the  practical 
result  of  the  conditioning  was  that  all 
jurisdictional  pipelines  would  have  to 
provide  open  access  transportation,  a 
result  that  was  clearly  anticipated  by  the 
AGD  court.*"  Thus,  there  is  no 
distinction  in  the  result  intended,  or  the 
result  achieved,  in  either  industry;  in 
both  cases,  the  intent  was  to  remedy 
undue  discrimination  pursuant  to  the 
statutes  governing  each  industry,  and  in 
both  cases  the  result  was  that  all 
transporters/transmitters  must  agree  to 
open  access  non-discriminatory  services 
if  they  seek  to  continue  owning, 
controlling  or  operating  monopoly 
interstate  transportation  facilities. 

Legislative  History  Behind  the  FPA  and 
EPAct  Does  Not  Preclude  Our  Action 

We  disagree  with  the  arguments  that 
the  legislative  history  behind  Part  n  of 
the  FPA  establishes  that  the 
Commission  carmot  under  any 
circumstance  order  wheeling  under  FPA 
sections  205  and  206.'^  We  examined 
the  legislative  history  of  sections  205 
and  206  at  length  in  the  NOPR  and 
Order  No.  888  and  concluded  that  it 
supports  our  authority  to  order  open 
access  transmission  as  a  remedy  for 
undue  discrimination.'^  We  also  have 


'•S24F.2d  at  993-94. 

**  For  example,  as  th«  ACD  court  explained  with 
I  maul  to  its  discussion  of  Maryland  People's 
Cnmaai  v.  FEXC,  761  F.2d  780  (DC  Cir.  1985),  "we 
■nrfa  it  dear  that  blanket-certificate  transportation, 
uocoostiained  by  any  Doodiscriminalory  access 
provision,  might  well  require  reoiedial  actiaa  uoder 
§S."824F.2datl000. 


■<>  We  disagree  with  Union  Electric  that  anything 
in  the  Commission's  brief  to  the  Supreme  Court, 
opposing  certiorari  of  ACD,  contradicts  our 
conclusion.  We  recognize,  as  the  Commission 
explained  in  that  brief,  that  there  is  no  equivalent 
to  section  7  of  the  NGA  in  the  FPA.  While  this  puts 
Order  No.  888  on  a  somewhat  different  factual  basis 
from  ACD,  it  has  no  material  effect  on  whether  we 
have  the  authority  to  remedy  undue  discrimination 
by  requiring  non-discriminatory  open  access 
transmission. 

•'  See  824  F.2d  at  993-94  ("The  Order  envisages 
a  complete  restructuring  of  the  natural  gas  industry. 
It  may  well  come  to  rank  with  the  three  great 
regulatory  milestones  of  the  industry.  *  *   *"). 

"  Parties  have  raised  the  legislative  history  of 
sections  205  and  206,  as  well  as  the  legislative 
history  of  the  EPAct  amendments  to  sections  211 
and  212. 

"FERC  Stats,  h  Regs,  at  31,676-78:  mimeo  at 
120-27.  Notice  of  Proposed  Rulemaking  and 
Supplemental  Notice  of  Proposed  Rulemaking, 
FERC  Stats,  k  Regs.  1  32,514  at  33,053-56  (1995). 
Union  Electric  points  to  a  statement  in  the 
Commission's  1987  brief  to  the  U.S.  Supreme  Court, 
opposing  certiorari  of  the  ACD  case:  in  that  brief  the 
Commission  pointed  out  that  the  Supreme  Court 
had  noted,  in  Orter  Tail,  that  the  legislative 
histories  of  the  FTA  and  NGA  are  "materially 
different."  As  we  explained  in  Order  No.  888.  we 
have  thoroughly  re»camined  the  legislative 
histories  of  the  NGA  and  FPA  writh  respect  to  this 
issue  and  now  conclude  that  there  is  no  material 
difference  as  to  this  issue  in  the  legislative  histories 
of  the  two  statute*.  Further,  such  a  didataooa. 


examined  the  legislative  history  of  the 
EPAct  amendments  to  sections  211  and 
212  and  conclude  that  Congress  in 
EPAct  did  not  resolve  the  issue  of  our 
authority  imder  sections  205  and  206 
and  left  untouched  whatever  pre- 
existing authorities  we  had  under  these 
sections.  The  parties  have  raised 
nothing  new  on  rehearing  to  persuade 
us  that  our  interpretation  is  wrong. 
However,  there  are  several  arguments 
that  we  believe  warrant  further 
discussion. 

Parties  on  rehearing  argue  that  the 
existence  of  sections  211  and  212  limit 
the  Commission's  wheeling  authority 
and,  in  effect,  remove  our  authority 
under  section  206  to  order  any 
transmission  as  a  remedy  for  undue 
discrimination.**  We  disagree.  In 
enacting  EPAct,  Congress  did  not 
resolve  the  extent  of  our  wheeling 
authority  outside  the  context  of  sections 
211  and  212.*'  As  we  explained  above, 
while  Congress  in  1978  gave  the 
Commission  certain  case-by-case 
authority  to  order  transmission  access,  it 
also  specifically  provided  in  section 
212(e)  of  the  FPA  that  the  case-by-case 
authorities  were  not  to  be  construed  as 
limiting  or  impairing  any  authority  of 
the  Commission  under  any  other 
provision  of  law.  Congress  retained  a 
similar  savings  clause  when  it  amended 
sections  211  and  212  in  1992.  Moreover, 
the  legislative  history  of  EPAct  shows 
that  when  Congress  amended  sections 
211  and  212,  it  was  well  aware  of 
arguments  regarding  the  scope  of  the 
Commission's  remedial  authority  under 
section  206.«*  Whereas  Congress  added 
an  amendment  prohibiting  the 
Commission  from  ordering  direct  retail        ^ 
wheeling  under  any  provision  of  the 
FPA,  it  chose  not  to  add  a  prohibition 
on  the  Commission  ordering  wholesale 
wheeling  as  a  remedy  for  undue 


Federal  Register  /  Vol.  62,  No.  50  /  Friday.  March  14,  1997  /  Rules  and  Regulations  12293 


whether  or  not  it  exists,  was  not  crucial  to  the 
fundamental  holdings  of  the  AGD  court  and  does 
not  preclude  that  decision  from  applying  equally  in 
the  electric  industry.  See  FERC  StaU.  k  Regs,  at  ■ 
31.676-78:  mimeo  at  121-26.  We  also  note  that  in 
its  brief  to  the  Supreme  Court  the  Commission 
explicitly  stated  that  neither  Otter  Tail  nor  any  of 
the  other  electric  cases  cited  "presented  the 
question  whether  the  Commission  could  order 
wheeling  to  remedy  undue  discrimination  or 
anticompetitive  behavior.  *   *  *"  FERC  Brief  at  25 
(footnote  omitted). 

**  See  discussion  supra  concerning  AGD  court's 
understanding  that  Older  No.  436  was  not  a  simple 
order  that  relied  on  voluntary  actions  of  affected 
pipelines. 

■'Contrary  to  certain  asaartions,  in  Order  No.  888 
we  viewed  the  statute  as  a  whole  and  determined 
that  section  211  in  do  way  limited  the  broad 
authority  Congress  gave  us  to  eradicate  undue 
discrimination  in  the  electric  power  industry. 

■*Sae  note  7t  and  related  discussion.  $upra. 


discrimination  under  sections  205  and 
206."" 

We  are  not  persuaded  that  this 
conclusion  is  wrong  based  on  rehearing 
arguments  that  we  ignored  other 
legislative  history  of  EPAct.  Carolina 
P&L  argues  that  we  ignored  various 
statements  of  Senator  Wallop  following 
the  enactment  of  EPAct,  which  it  alleges 
are  counter  to  our  claim  of  authority  to 
order  open  access  transmission  as  a 
remedy  for  imdue  discrimination.  The 
utility  is  simply  in  error  that  we  ignored 
these  statements.  We  explicitly 
mentioned  Senator  Wallop's  statements 
in  Order  No.  888  and  gave  our  rationale 
for  why  section  211  does  not  limit  our 
authority  to  remedy  undue 
discrimination.**  However,  we  believe  it 
is  important  to  elaborate  on  the  context 
in  which  those  statements  were  made 
and  our  interpretation  of  those 
statements. 

The  primary  focus  of  Senator    '  ' 
Wallop's  statements  is  on  the 
transmission  authority  given  by  the 
EPAct  amendments  to  sections  211  and 
212.  These  statements  emphasize 
restrictions  on  our  section  211  wheeling 
authority,  including  the  fact  that  section 
211  does  not  give  the  Commission 
authority  to  order  transmission  access 
on  its  own  motion  or  to  order  open 
access  transmission.*^  We  do  not  quarrel 
with  these  statements  because  sections 
'Zll  and  212  clearly  do  place  restrictions 
on  our  authority  to  order  access  imder 
those  provisions.  The  statements  also 
discuss  the  differences  between  the 
House  introduced  amendments  to 
sections  211  and  212  (which  would 
have  provided  broader  and  in  some 
instances  mandatory  access  authority) 
and  the  amendments  that  finally  passed 
(which  were  more  limited).  We  also  do 
not  disagree  that  changes  were  made  to 
the  bill  that  originally  was  introduced. 
At  issue  here,  however,  is  not  whether 
there  are  restrictions  on  oiu'  section  211 
authority,  but  rather  whether  we  have 
authority  outside  the  context  of  section 


"In  response  to  Carolina  P&L's  argument  that 
Congress  gave  the  Commission  a  specific  remedy 
iwder  section  211  and  the  Commission  should  not 
presume  that  it  has  additional  remedies  in  such  a 
circumstance,  we  do  not  believe  that  section  211 
can  credibly  be  viewed  either  as  a  partial  substitute 
for.  or  as  superseding,  the  sections  205-206  undue 
discrimination  remedial  authority  that  is 
fundamental  to  the  Federal  Power  Act.  Indeed. 
section  211  is  not  written  in  terms  of  providing 
remedial  authority  to  address  undue  discrimination 
but  rather  provides  for  case-by<ase  transmission 
service  on  request  if  the  service  is  in  the  public 
interest  and  meets  the  other  criteria  in  secUons  211 
and  212. 

•*  FERC  Stat,  ft  Regs,  at  31.686-87;  mimeo  at  148- 
51. 

■*Mo8t  of  the  statements  talk  in  terms  of  "The 
Conference  Report  provides. .  .  ."and  thus  are 
referring  only  to  the  section  211  and  212  provisions. 
See,  e.g.,  138  Cong.  Rec.  517616  (Oct.  8.  1992). 


211  to  order  transmission  as  a  remedy 
for  imdue  discrimination.  The  only 
statement  ainong  Senator  Wallop's 
remarks  that  addresses  this  specific 
issue  is  one  in  which  he  says,  "In  my 
opinion,  neither  the  amendments  made 
by  this  Act  nor  existing  law  give  the 
FERC  any  authority  to  mandate  open 
access  transmission  tariffs  for  electrical 
utilities."  (emphasis  added).  We  do  not 
view  one  senator's  opinion  as  in  any 
way  di.spositive  of  the  issue.  As 
discussed  supra,  when  Congress 
enacted  the  1992  section  211 
amendments  it  was  well  aware  of  the 
outstanding  legal  issue  of  the 
Commission's  authority  to  order  access 
as  a  remedy  for  imdue  discrimination 
imder  section  206.  It  chose  not  to  clarify 
this  issue  by  prohibiting  the 
Commission  from  ordering  access,  but 
instead  retained  the  savings  clause  in 
section  212(e). 

The  issue  of  our  legal  authority  thus 
turns  on  the  imdue  discrimination 
authority  given  to  us  in  1935,  and  the 
legislative  history  of  sections  205  and 
206.  We  discussed  this  at  length  in 
Order  No.  888.*>  On  rehearing,  several 
entities  emphasize  the  Otter  Tail  case 
and  the  legislative  history  referred  to  in 
that  case.  In  particular,  Union  Electric 
recites  Justice  Stewart's  discussion  of 
the  legislative  history  in  his  partial 
dissent  in  Otter  Tail.  We  do  not 
interpret  that  discussion  to  suggest  that 
we  do  not  have  the  authority  to  remedy 
undue  discrimination  by  requiring  open 
access  transmission  under  any 
circumstance.  As  we  explained  in  Order 
No.  888: 

In  the  FPA.  while  Congress  elected  not  to 
impose  common  carrier  status  on  the  electric 
(tower  industry,  it  tempered  that 
determination  by  explicitly  providing  the 
Commission  with  the  authority  to  eradicate 
undue  discrimination — one  of  the  goals  of 
common  carriage  regulation.  By  provitiing 
this  broad  authority  to  the  Commission,  it 
assured  itself  that  ii\  preserving  "the 
volimtary  action  of  the  utilities"  it  was  not 
allowing  this  voluntary  action  to  be 
unfettered.  It  would  be  for-reaching  indeed  to 
conclude  that  Otter  Tail,  which  was  a  civil 
antitrust  suit  that  raised  issues  entirely 
imrelated  toour  authority  under  section  206, 
is  an  impediment  to  achieving  one  of  the 
primary  goals  of  the  FPA — eradicating  undue 
discriminaUon  in  transmission  in  interstate 
commerce  in  the  electric  power  industry.  !*■] 

In  response  to  Union  Electric's 
arguments  that  Congress  explicitly 
rejected  common  carrier  provisions  in 
1935,  we  do  not  disagree  with  Union 
Electric's  statement  that  "the  mandatory 
wheeling  language  was  not  dropped 


inadvertently."  ^  The  point  that  we 
made  in  Order  No.  888  (quoting  AGD) 
in  this  regard  was  that 

(1)  "Congress  declined  itself  lo  impose 
common  carrier  status"  (emphasis  added) 
and  (2)  there  is  no  "support  for  the  idea  that 
the  Commission  could  under  no 
circumstances  whatsoever  impose  obligations 
encompassing  the  core  of  a  common  carriage 
duty."(9'l 

Nowhere  did  we  ever  suggest  that  the 
mandatory  wheeling  language  was 
dropped  inadvertently;  we  simply 
distinguish  a  general  common  carrier 
obligation  imposed  "in  the  public 
interest"  frtim  an  obligation  to  provide 
transmission  service  deemed  necessary 
to  eliminate  undue  discrimination. 
Finally,  we  fully  agree  with  Union 
Electric's  statement  that 

[ajlthough  this  "first  Federal  effort"  occurred 
in  1935,  the  resulUng  FPA  Sections  205  and 
206  have  not  been  modified  in  any  relevant 
respect  since  that  time.  Therefore,  the  range 
of  authority  conveyed  to  the  Commission  in 
such  sections  remains  the  same  today  as  it 
did  then.  |9*| 

We  never  suggested  otherwise  and  our 
conclusion  in  Order  No.  888  is  not 
based  on  a  finding  to  the  contrary. 

Caae  Law  Does  Not  Prohibit  Our 
Ordering  Wheeling  Under  Sections  205 
and  206  of  the  FPA 

Union  Electric,  discussing  the  very 
cases  cited  by  the  Commission  in  Order 
No.  888,  asserts  that  "the  Commission 
fails  to  recognize  their  dispositive 
results  prohibiting  it  frt>m  ordering 
wheeling  under  the  Sections  205  and 
206  of  the  FPA."»5  We  thoroughly 
examined  all  of  the  case  law  cited  by 
Union  Electric,  as  evidenced  by  our 
discussions  in  the  NOPR  and  Order  No. 
888.  and  disagree  that  any  of  those  cases 
prohibit  the  Commission  from  ordering 
wheeling  under  sections  205  and  206  of 
the  FPA  to  remedy  undue 
discrimination.  Indeed,  the  AGD  court 
reached  the  same  conclusion.** 

Union  Electric  further  cites  to  a 
variety  of  FPC  cases  that  it  claims 
demonstrate  that  the  Final  Rule  exceeds 
the  Commission's  statutory  authority.'' 
It  appears  to  have  proffered  every 
negative  Commission  statement  it  could 
find  with  respect  to  our  authority  to 
order  wheeling  under  Part  II  of  the  FPA. 


•oFERC  StaU.  ft  Regs,  at  31.676-78:  mimeom. 
120-27. 
*<  FERC  Stats,  ft  Regs,  at  31 ,670;  mimeo  at  103. 


*>  Union  Electric  at  26. 

*>  FERC  StaU.  ft  Regs,  at  31.677:  mimeo  at  122. 

**  Union  Electric  at  27. 

»  Union  Electric  at  3a 

*The  only  relevant  case  the  AGD  court  did  not 
discuss  was  NYSEC.  As  we  explained  in  Order  No. 
888,  presumably  this  was  because  the  case  did  not 
concern  whether  the  Commission  could  order 
wheeling  as  a  remedy  for  undue  discrimination. 
FERC  SUts.  ft  Regs,  at  31,672  n.217:  mimeo  at  108 
IL217. 

•^  Union  Electric  at  33-37. 
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As  in  the  Commission  cases  cited,  we 
recognize  that  our  authority  to  order 
transmission  service  is  not  unbounded: 
if  we  order  transmission,  it  must  be 
within  the  scope  of  authority  available 
to  us  under  the  FPA.  However,  the  fact 
is  that  none  of  the  cases  cited  as 
establishing  limits  on  the  Commission's 
authority  addresses  the  issue  before  us 
now,  i.e..  the  Commission's  authority  to 
order  transmission  as  a  remedy  for 
undue  discrimination.  Simply  stated, 
the  Commission  has  never  before  been 
faced  with  generic  findings  of  undue 
discrimination  in  the  provision  of 
interstate  electric  transmission  services, 
and  the  extent  of  its  authority  to  remedy 
that  undue  discrimination. 

The  Commiasion's  General  Counsel 
Never  Asserted,  or  Even  Suggested, 
That  the  Commission  Does  Not  Have 
tbe  Authority  to  Order  Wheeling  as  a 
Remedy  for  Undue  DisGrimination 

Union  Electric  spends  several  pages  of 
its  rehearing  request  asserting  that  the 
Commission's  own  General  Counsel  has 
acknowledged  the  limitations  on  the 
Commission's  authority  to  order 
wheeling.  ***  In  particular,  it  points  to  a 
statement  by  a  Conunission  OGC 
witness  that  "if  Congress  intends  for  the 
Commission  to  be  able  to  deal  with 
transmission  on  its  own  motion  and 
thereby  go  further  than  simply  dealing 
with  industry  proposals."  Congress 
would  need  "to  include  an  affirmative 
statement  somewhere  in  the  Act  that  the 
Commission  could  require  wheeling  on 
its  own  motion."  "  This  same  statement 
was  previously  raised  by  EEI  and 
previously  addressed  in  Order  No.  888. 
We  do  not  disagree  that  this  statement 
was  made.  However,  it  must  be  read  in 
the  context  of  the  witness'  entire 
testimony  in  which  the  witness  stated 
four  times  the  view  that  the  case  law 
supports  the  argument  that  the 
Commission  has  authority  to  order 
wheeling  as  a  remedy  for  undue 
discrimination.  '°*>  Indeed,  contrary  to 


Union  Electric's  assertion,  the  extensive 
legal  analysis  set  forth  by  the 
Commission's  witness  supports  the 
position  relied  up>on  in  this 
proceeding. '0'  Thus,  viewed  in  the 
context  of  the  witness'  entire  testimony. 
Union  Electric's  arguments  to  the 
contrary  are  unavailing.  Moreover, 
nowhere  did  the  witness  ever  suggest,  as 
asserted  by  Union  Electric,  that  FPA 
sections  205  and  206  could  only  be  used 
"to  eliminate  imdidy  discriminatory 
terms  in  a  wheeling  arrangement 
voluntarily  filed  with  the 
Commission."  '*** 

The  Commiasion  Has  the  Authority  to 
Order  Public  Utilities  to  Make  Rate 
Filings  in  This  Proceeiiing 

We  reject  Union  Electric's  argument 
that  our  requirement  that  Group  2 
Public  Utilities  make  section  205  filings 
is  contrary  to  the  voluntary  filing 
scheme  inherent  in  section  205.  It  is 
true  that  the  Commission  ordinarily 
cannot  require  a  utility  to  make  a 
section  205  filing.  However,  in  this 
situation  the  section  205  filing  was 
required  as  a  remedy  under  section  206 
of  the  FPA  to  establish  rates  for  non- 
discriminatory open  access 
transmission.  Acting  pursuant  to  section 
206  of  the  FPA,  we  found  that  undue 
discrimination  exists  in  the  wholesale 
transmission  of  electric  power  and 
ordered  the  filing  of  non-discriminatory 
open  access  transmission  tariffs  to 
remedy  this  discrimination.  Section  206 
further  requires  that  upon  such  a 
finding  the  Commission  "shall 
determine  the  just  and  reasonable  rate, 
charge,  classification,  rule,  regulation, 
practice,  or  contract  to  be  thereafter 
observed  and  in  force.  •   •   •"  Thus,  we 
had  the  authority  to  set  the  rates  that 
would  be  observed  and  in  force 
following  the  effectiveness  of  open 
access  transmission  and  initially 
proposed  to  set  rates  for  each  public 
utility.  However,  rather  than  take  this 
intrusive  approach,  which  necessarily 
would  have  required  a  number  of 


"UnkNi  Eloctnc  at  37-4a 

••Unioo  ElwrtTic  at  38-39. 

■«*H«arii^  on  H.R.  1301.  H.R.  1543,  and  H.R. 
2224  befars  the  Subcomminee  oo  Energy  and  Powar 
of  the  Houaa  Coouninee  on  Energy  and  Commen». 
102dCoi^.  IK  Sea*.  (May  1.  2  and  June  26.  1991). 
StataoMnl  ol  Cynthia  A.  Mariette.  Ataociale  General 
Couoaal.  FederaJ  Energy  Re^lalory  Commission. 
lUport  No.  102-60  at  60  ("However,  as  discussed 
below,  there  are  strong  legal  arguments  that  the 
Commission's  obligation  to  protect  against  undue 
diactioiaation  carries  with  it  the  authority  to 
impoae  transmission  requirements  as  a  remedy  for 
undue  prefsraoca  or  discrimination."  "As  diiCUMad 
below,  although  the  case  law  io  this  area  baa  baan 
uncarlain.  in  OGC's  opinion  there  is  a  strong  legal 
argument  thai  the  Commiasion  can  require 
lias laiiiiiiii III  as  a  remedy  for  undue  preference  or 
undiw  diacrimination."):  at  69-70  ("The  weight  ol 
the  limited  caae  law,  particularly  the  ACX)  opinioo. 


supports  authority  to  order  wheeling  as  a  remedy 
for  undue  discrimination  where  substantial 
•vidence  exists.");  at  106  ("I  believe  that  we  heve 
iubaUntial  authority  under  the  existing  caae  law  to 
mandate  access  where  necessary  to  remedy 
anticompetitive  effects."). 

'»'  The  statement  quoted  was  preceded  by  a  legal 
analysis  of  the  Commission's  authorities  under  then 
4iKitti'«g  law,  including  section  206,  and  a  statement 
thai  an  examination  of  the  Commission's  full 
authorities  might  further  open  up  the  industry. 
Further,  it  was  made  in  the  context  of  case  by-caae 
industry  proposals  and  the  Commission's  inability 
to  require  case-by-case  wheeling  on  its  own  motion. 
It  did  not  address  section  206  authority  to  ramady 
undue  discrimination. 

>«  Union  Electric  at  39.  We  note  that  Union 
Electric  did  not  dte  to  any  page  or  particular 
langiiagn  to  support  its  aaaertion. 


generic  assumptions  and  resulted  in  less 
than  public  utility -specific  rates,  upon 
issuance  of  the  Final  Rule,  we  chose  to 
permit  these  public  utilities  to  make 
section  205  filings  to  propose  their  own 
rates  for  the  services  provided  in  the  pro 
forma  tariff. 

The  Commission's  Prior  Failure  to 
Order  Wheeling  as  a  Remedy  for  Undue 
Diacrimination  Is  Not  Disporitive 

After  discussing  several  cases  that  it 
asserts  address  the  Commission's 
authority  to  remedy  undue 
discrimination.  Carolina  P4L  declares 
that  "[pjerhaps  the  strongest  evidence 
that  the  Commission  lacks  the  power  to 
compel  wheeling  imder  FPA  section  206 
is  the  fact  that  the  Commission  has 
never  previously  exercised  this  eilleged 
power,  despite  numerous  opportunities 
to  do  so."  '°'  However,  the  court  in  AGD 
succincUy  dismissed  a  similar 
argument: 

It  is  finally  argued  that  the  CommiMion's 
not  having  imposed  any  requirements  like 
those  of  C>der  No.  436  in  the  period  from 
enactment  in  1938  until  the  present 
demonstrates  the  lack  of  any  power  to  do  so. 
*   *   *  But  as  our  introductory  review  of  the 
economic  background  sought  to  illustrate,  the 
Commission  here  deals  with  conditions  that 
are  altogether  new.  Thul  no  inference  may  be 
drawn  from  prior  non-use.  ( ">*1 

Undue  Discrimination/Anticompetitive 
EffoctB>(» 

A  number  of  utilities  and  state 
commissions  argue  that  the  Commission 
lacks  evidence  to  support  a  finding  of 
undue  discrimination."* 

VA  Com  argues  that  the  Commission 
failed  to  make  a  legally  supportable 
finding  of  industry-wide  undue 
discrimination:  "FERC  apparenUy  drew 
a  conclusion  that  there  was  undue 
discrimination  in  the  NOPR  without 
support  and  later  accepted  customers' 
allegations,  without  fiirther  inquiry,  and 
relied  on  them  in  making  its  finding  of 
industry-wide  undue  discrimination." 
(VA  Com  at  2-3). 

PA  Com  and  Carolina  P&L  assert  that 
allegations  of  tmdue  discrimination  do 
not  form  a  sufficient  basis  to  compel  a 
generic  rulemaking.  Not  coming  forward 
with  specific  accusations  and  the 
identi^  of  specific  accusers,  PA  Com 
asserts,  is  unconstitutional  as  a 
deprivation  of  due  process. 


><»  Carolina  PaL  at  35-36. 

■•*824  F.2d  at  1001.  In  this  regard,  we 
acknowledge  that  our  view  of  what  constitutes 
undue  discrimination  has  evolved  significantly  in 
light  of  the  dramatic  economic  changes  in  the 
industry,  as  described  briefly  above  and  more  fiiUy 
in  Oder  No.  8S8. 

i«  f^ERC  SUU.  a  Rags,  at  31.682-S4:  mimeo  at 
136-42. 

■a*£.f..  El  Paao.  Union  Electric.  Carolina  PkL,  VA 
Com.  FL  Com.  PA  Com. 
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With  regard  to  specific  allegations  of 
undue  discrimination.  SoCal  Edison 
argues  that  the  Commission 
inappropriately  relied  upon  allegations 
involving  SoCal  Edison  as  evidence  of 
undue  discrimination.  SoCal  Edison 
asks  that  the  Commission  declare  that  it 
is  not  making  a  factual  determination  as 
to  any  particular  allegation  especially 
since  prior  to  1994  the  Commission 
defined  discrimination  differently. 
Dalton  similarly  argues  that  the 
Conunission  has  no  basis  for  finding 
that  Georgia  Power  Company  is  engaged 
in  tmlawfiil  undue  discrimination  as  to 
new  or  roll-over  transmission  services 
in  the  operation  of  the  Integrated 
Transmission  System  in  Georgia  (ITS) 
under  the  ITS  agreement.  Moreover. 
Dalton  argues,  even  if  it  is  found  that 
CPC  acted  in  unduly  discriminatory 
manner,  it  is  not  practical  or  lawftd  to 
order  open  access  tariff  for  new  and  roll- 
over services. 

Finally.  Carolina  P&L  argues  that  the 
comparability  standard  does  not 
eliminate  the  "requirement"  that  parties 
must  be  similarly  situated  before 
discrimination  is  present,  and  that  the 
Commission  has  not  provided  factual 
support  for  its  implicit  finding  that 
public  utilities  and  their  native  load 
customers  are  similarly  situated  to  third 
parties.  It  cites  City  of  Vernon  v.  FEHC. 
845  F.2d  1042  at  1045-46  (D.C  Cir. 
1988).  in  support 

Commission  Conclusion 

As  an  initial  matter,  the  Commission 
grants  SoCal  Edison's  request  for 
clarification  that  in  Order  No.  888  we 
did  not  make  a  factual  determination  as 
to  any  particular  allegation  of  past 
discrimination  described  in  the  Final 
Rule.io^  However,  we  reject  arguments 
that  the  Commission  cannot  rely  in  part 
on  the  array  of  allegations  and 
circumstances  raised  by  customers  in 
individual  cases  over  the  years  and 
brought  forth  in  response  to  the  NOPR. 
The  specific  allegations  are  illustrative. 
However,  they  present  examples  of  the 
types  of  discriminatory  incentives  and 
behavior  inherent  in  ownership  of 
monopoly  transmission  facilities,  and 
also  present  credible  examples  of  the 
types  of  discriminatory  behavior  in 
which  public  utilities  could  engage  in 
the  future.  We  also  reject  arguments  that 
customers  and  the  Commission  must 
litigate  and  make  specific  findings  of 


'"'In  response  to  PA  Corn's  and  Carolina  PSL's 
assertions  that  not  coming  forward  with  specific 
accusations  and  identities  of  specific  accusers  is 
unconstitutional  and  a  deprivation  of  due  process, 
we  emphasize  that  the  Commission  has  not  denied 
due  process  to  anyone.  The  Final  Rule  does  not,  nor 
is  it  intended  to,  make  specific  findings  as  to  any 
particular  utility  or  any  particular  allegation  raised. 


discrimination  against  each  public 
utility  before  we  can  take  any  action  to 
preclude  discriminatory  behavior  that 
will  harm  competition  and,  ultimately, 
electricity  consumers.  This  is 
particularly  true  where  the 
discriminatory  behavior  cleariy  is  in  the 
economic  self-interest  of  a  monopoly 
transmission  owner  facing  the  markedly 
increased  competitive  pressures  that  are 
driving  today's  electric  utility  industry. 
As  we  recognized  in  Order  No.  888. 
{t|he  inherent  characteristics  of  monopolists 
make  it  inevitable  that  they  will  act  m  their 
own  self-interest  to  the  detriment  of  others  by 
refusing  transmission  and/or  providing 
inferior  transmission  to  competitors  in  the 
bulk  power  markets  to  favor  their  own 
generation,  and  it  is  our  duty  to  eradicate 
tmduly  discriminatory  practices.  As  the  AGD 
court  stated:  "Agencies  do  not  eeed  to 
conduct  experiments  in  order  to  rely  on  the 
prediction  that  an  unsupported  stone  will 
fall." '" 

We  believe  that  the  same  general 
discriminatory  circumstances  that  faced 
us  when  we  required  open  access 
transportation  in  the  natural  gas 
industry  '^  are  also  before  us  today  in 
the  electric  industry.  First,  it  is 
uncontested  that  market  power 
continues  to  exist  in  the  ownership  and 
operation  of  the  monopoly-owned 
facilities  that  comprise  the  nation's 
interstate  transmission  grid.  Second, 
utilities,  as  a  general  matter,  did  not  in 
the  past  offer  comparable  transmission 
services  to  competitors  or  to  customers. 
Open  access  services  simply  were  not 
made  available  by  utilities  until  the  late 
1980s  when  the  Commission  began  to 
impose  open  atxess  as  a  condition  of 
approval  of  market-based  rates  and 
utility  mergers  in  order  to  mitigate 
market  power  and  remedy 
anticompetitive  effiects.  Rather,  the  vast 
majority  of  utilities  historically  have 
declined  to  transport  electric  energy  that 
would  compete  with  their  own  sales  or 
have  offered  access  that  is  inferior  to 
what  they  use  for  their  own  sales.  Third, 
discrimination  in  transmission  services, 
when  viewed  in  light  of  utilities*  own 
uses  of  their  transmission  systems 
compared  to  what  they  offer  third 
parties,  has  denied  and  will  continue  to 
deny  customers  access  to  electricity  at 
the  lowest  reasonable  rates.  The  entities 
on  rehearing  have  raised  nothing  to 
persuade  us  that  it  is  in  the  inte'rests  of 
consumers  to  maintain  the  self-evident 
incentives  for  transmission  owners  to 
exercise  their  monopoly  power  over 
transmission  to  discriminate  in  £avor  of 
their  own  generation  sales — incentives 
that  will  only  increase  in  the  future  as 


competitive  prasmrea  continue  to 
escalate. 

The  Commission  addressed  the  same 
argument  as  that  being  made  by 
Carolina  P&L,  that  the  Commission  has 
not  made  the  requisite  fintting  that 
third-party  transmission  customers  are  > 
similwly  situated  to  pubUc  utilities  and 
their  native  load  customers,  in  1994  in 
the  A/EPOOL  and  AEP  cases. ' '»  In  these 
cases,  we  recognized  that  the  traditional 
focus  of  our  undue  discriminatimi 
analysis  had  been  whether  factual 
differences  justify  different  rates,  terms 
and  conditions  for  similarly  situated 
customers,  but  concluded  that  due  \a 
changing  conditions  in  the  electric 
utility  industry,  it  was  necessary  to 
reevaluate  our  traditional  analysis.  As 
we  stated  in  NEPOOL,  the  focal  point  of 
undue  discrimin^on  claims  has  shifted 
from  claims  of  undue  discrimination  in 
rates  and  services  which  the  utility 
offers  different  customers  to  claims  of- 
undue  discrimination  in  rates  and 
services  which  the  utility  ofiiers  when 
compared  to  its  own  use  of  the 
transmission  system." '  "In  this  context, 
framing  the  analysis  in  terms  of  how  a 
public  utility  treats  similarly  situated 
customers  is  not  applicable  or 
instructive."  '  '^  The  Commission 
concluded  that  it  therefore  must 
reexamine  its  application  of  the 
standard  for  undue  discrimination 
claims  under  sections  205  and  206  of 
the  FPA. 

The  Commission  further  elaborated 
on  its  re-examination  of  tmdue 
discrimination  in  AEP.  The  Conunission 
cited  its  NEPOOL  discussion  and  set  for 
hearing  the  different  uses  that  AEP 
made  of  its  transmission  system  and 
whether  there  were  any  operational 
differences  between  any  particular  use 
that  AEP  made  of  the  system  and  the 
use  third  parties  might  need,  and,  in 
particular,  the  degree  of  flexibility  AEP 
accorded  itself  in  using  its  transmission 
system  for  different  purposes.  The 
Commission  subsequenUy  set  the  same 
issue  for  hearing  in  several  other 
cases.  "3  In  the  NOPR,  however,  the 
Commission  concluded  that  based  on 
what  it  had  learned  in  the  ongoing 
cases,  it  would  address  this  issue 
generically  in  this  rulemaking.  We 
annoimced  in  the  NOPR  our  belief  that 


37. 


■o*FERC  State,  k  Regs,  at  331,682:  mimeo  at  136- 


•0*  See  AGO.  824  F.2d  at  999-1000. 


I  lONew  England  Power  Pool.  67  FERC  1 61.402 
(1994)  (NEPOOL).  American  Electric  (>ower  Service 
Corporation.  64  FERC  161.279  (1993).  rsA'g 
granted.  67  FERC  1 61 ,168.  clarified.  67  FERC 
161.317  (1994)  (AEP). 

■■•67  FERC161,042  at  61.132. 

I iiCommon wealth  Ediaon  Co..  70  FERC  1 61.204 
(1995):  Wisconsin  Electric  Powar  Ca.  70  FERC 
161,074  (199S):  and  Wisconsin  Public  Sarvice 
Corp.,  70  FERC  1 61,075  (1995) 
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all  utilities  use  their  own  systems  in  two 
basic  ways:  to  provide  themselves  point- 
to-point  transmission  service  that 
supports  coordination  sales,  and  to 
provide  themselves  network 
transmission  service  that  supports  the 
economic  dispatch  of  their  own 
generation  units  and  purchased  power 
resources  (integrating  their  resources  to- 
meet  their  internal  load).  Third  parties 
may  need  one  or  both  of  these  basic  uses 
in  order  to  obtain  competitively  priced 
generation  or  to  have  the  opportimity  to 
be  competitive  sellers  of  power,  and  the 
Commission  proposed  that  all  public 
utilities  must  offer  both  services  on  a 
non-discriminatory  open  access  basis."* 

We  affirmed  this  determination  in  the 
Final  Rule.  We  concluded  that  a  public 
utility  must  offer  transmission  services 
that  it  is  reasonably  caf>able  of 
providing,  not  just  those  services  that  it 
is  currently  providing  to  itself  or  others. 
Because  a  public  utility  that  is 
reasonably  capable  of  providing 
transmission  services  may  provide  itself 
such  services  at  any  time  it  finds  those 
services  desirable,  it  is  irrelevant  that  it 
may  not  be  using  or  providing  that 
service  today."'  Thus,  based  on  the 
analysis  in  this  record,  the  Commission 
has  determined  that  undue 
discrimination  in  the  provision  of 
transmission  services  in  today's 
industry  does  not  tiun  on  whether 
utilities  and  their  native  load  customers 
are  similarly  situated  to  third  parties, 
but  instead  turns  on  whether  the  utility 
is  providing  comparable  service,  that  is, 
service  that  it  is  reasonably  capable  of 
providing  to  other  users  of  the  interstate 
transmission  system. 

In  short,  the  Conunission  is  not  bound 
to  a  static  application  of  its  undue 
discrimination  analysis  under  the  FFA 
and,  indeed,  has  a  public  interest 
responsibility  to  reexamine  undue 
discrimination  in  light  of  changed 
circumstances  in  the  industry."^  That  is 
what  we  began  in  NEPOOL  and  i4£Pand 
have  completed  in  this  rulemaking.  The 
traditional  "similarly  situated"  test, 
while  applicable  to  discrimination 
among  third-party  customers,  simply  is 
not  applicable  when  analyzing 
discrimination  between  third-party 


'>«FERC  SUt*.  ft  Rag».  1 32.524  at  33.079. 

■»FERC  SUU.  ft  Rag*,  at  31.690:  mimeo  al  160. 

■**Tl>era  U  no  "requirameot"  in  the  FPA  that  the 
Commission  apply  a  "similarly  situated"  test. 
Carolina  PftL's  reliance  on  Oty  of  Vemon  is 
misplaced.  That  case  involved  a  claim  of 
discrimination  in  the  type  of  service  offered  to  a 
wholesale  customer  versus  thai  offered  to  retail 
customers,  and  the  Commission's  application  of  the 
"similarly  situated"  and  "same  service"  test. 
Cootrary  to  Carolina  PftL's  implication,  the  case 
does  not  hold  that  the  Commission  is  bound  to 
apply  a  "similarly  situated"  test  in  analyzing  undue 
discrimination  claims  under  the  FPA. 


transmission  customers  and 
transmission  owners.  Under  Carolina 
P&L's  theory,  presimiably  the  only 
customers  that  could  be  shown  to  be 
similarly  situated  would  be  those  who 
own  monopoly  transmission  facilities 
and  have  native  load  [i.e.,  captive) 
customers.  This  would  preserve 
customer  captivity,  perpetuate 
monopoly  power  and  profits,  and  deny 
the  lowest  reasonable  rates  to 
consiuners.  We  therefore  reject  Carolina 
P&L's  argiunents. 

Moreover,  the  fact  that  public  utilities 
and  their  native  load  customers  have 
been  treated  differently  from  third-party 
transmission  customers  because  they  are 
not  among  those  traditionally 
considered  to  be  "similarly  situated"  is 
precisely  the  target  at  which  Order  No. 
888  takes  aim.  Historically, 
competitively-priced  power  was  not 
broadly  available  to  wholesale 
customers  because  the  industry  was 
dominated  by  vertically  integrated 
lOUs  "'  and,  to  the  extent  cheaper 
generation  alternatives  were  available  in 
the  marketplace,  transmission  owners 
either  took  the  cheaper  power  for  their 
own  uses  or  piuchased  and  re-sold  it  at 
a  profit."*  Prior  to  EPAct,  most  power 
customers  took  power  from  the 
vertically  integrated  utilities  that 
provided  their  transmission  service. 
Transmission-only  transactions  played  a 
secondary  role  in  bulk  power  markets, 
facilitating  certain  economy  transactions 
and  coordination  and  pooling 
arrangements  that  improved  utility 
operational  efficiencies,  largely  as  a 
complement  to  bundled  bulk  power 
transactions.  Given  the  predominantly 
vertically-integrated  industry  and 
efficiencies  that  could  be  gained 
through  encouragement  of  coordination 
and  pooling  transactions,  the 
Commission  was  willing  to  accept 
utility  practices  that  provided  third 
parties  with  transmission  services  that 
were  distinctiy  inferior  to  the  utility's 
own  uses  of  the  transmission  system. 

In  the  future,  however,  unbundled 
transmission  service  will  be  the 
centerpiece  of  a  freely  traded 
commodity  market  in  electricity,  in 
which  all  wholesale  customers  can  shop 
for  power.  In  a  market  characterized  by 
a  significant  increase  in  non-vertically 
integrated  power  suppliers  and 


"''I.e..  investor-owned  utilities  that  owned 
generation,  transmission  and  distribution  hcilities 
and  most  of  whom  had  captive  customers. 

■"Very  simply,  the  transmission  owner  was  able 
to  prevent  third  parties  from  achieving  the 
maximum  savings  possible  in  the  generation  market 
by  withholding  or  delaying  transmission  service. 
Alternatively,  the  transmission  owner  could 
purchase  the  power  and  resell  it  to  the  third  party 
at  a  rate  that  reflected  a  mark-up  from  the  first 
power  sale. 


competitively  priced  power  that  is  now 
meaningfully  available,  it  is  no  longer  in 
the  interest  of  wholesale  customers  for 
the  Commission  to  tolerate  the  types  of 
practices  that  were  previously  accepted. 
We  cannot  allow  what  have  become 
unduly  discriminatory  practices  to  erect 
barriers  between  customers  and  the 
rapidly  emerging  competitive  electricity 
marketplace.  Accordingly,  a  primary 
goal  of  Order  No.  888  is  to  provide  tiiat 
in  the  future  transmission  providers  and 
third-party  transmission  customers  are 
"similarly  situated"  in  the  quality  of 
transmission  service  available  to  them. 

C.  Comparability 

1.  Eligibility  to  Receive  Non- 
discriminatory Open  Access 
Transmission 

In  the  Final  Rule,  the  Commission 
modified  the  definition  of  "eligible 
customer"  and,  among  other  things, 
clarified  that  any  entity  engaged  in 
wholesale  purchases  or  sales  of  electric 
energy,  not  just  those  "generating" 
electric  power,  is  eligible."'  The 
Commission  also  clarified  that  entities 
that  would  violate  section  212(h)  of  the 
FPA  (prohibition  on  Commission- 
mandated  wheeling  directly  to  an 
ultimate  consumer  and  sham  wholesale 
transactions)  are  not  eligible.  Further, 
the  Commission  clarified  that  foreign 
entities  that  otherwise  meet  the 
eligibility  criteria  may  obtain 
transmission  services.  The  Commission 
also  provided  for  service  to  retail 
customers  in  circumstances  that  do  not 
violate  FPA  section  212(h).  Persons  that 
would  be  eligible  section  211  applicants 
also  would  be  eligible  under  the  open 
access  tariff. 

a.  Unbundled  Retail  Transmission  and 
"Sham  Wholesale  Transactions" 

Rehearing  Requests 

Several  entities  assert  that  there  is  an 
inconsistency  between  tariff  language 
and  preamble  language  and  argue  that 
section  1.11  of  the  tariff  should  be  made 
consistent  with  the  preamble  to  ensure 
that,  absent  a  state-approved  program, 
retail  wheeling  is  not  available  under 
the  tariff,  no  matter  which  party 
requests  service. '  ^  They  maintain  that 
the  limitation  in  section  1.11  that  the 
transmission  provider  only  must 
provide  retail  transmission  service 
volimtarily  or  imder  a  state-approved 
program  appears  to  apply  only  when  a 
retail  customer  is  the  purchaser,  not 
when  the  transmission  purchaser  is  an 
electric  utility.  They  suggest  the 


iispERC  Stat*,  ft  Rags,  at  31.688-90;  mimeo  at 
1S4-58. 
•»E.g..  SoCal  Edison.  PSEftC.  Carolina  Pfti. 
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following  language  to  remedy  the 
problem:  "however,  such  entity  is  not 
eligible  for  transmission  service  that 
would  be  prohibited  by  Sections 
212(h)(1)  and/or  212(h)(2)  of  the  Federal 
Power  Act,  unless  such  service  is 
provided  pursuant  to  a  state  retail 
access  program  or  pursuant  to  a 
voluntary  offer  of  unbundled  retail 
transmission  service  by  the 
Transmission  Provider."  (PSEftC  at  22; 
Carolina  P&L  at  8-9). 

Detroit  Edison  argues  that  the 
Conunission  should  modify  the 
definition  to  exclude  any  reference  to 
transmission  service  provided  to  retail 
customers  so  as  to  avoid  confusion  and 
possible  forum  shopping.  At  the  least, 
Detroit  Edison  argues,  the  Commission 
should  modify  the  language  to  state  that 
transmission  service  is  available  to  an 
ultimate  consumer  to  the  extent,  and 
only  to  the  extent,  that  the  service  is 
authorized  by  a  lawful  state  retail  access 
program  or  pursuant  to  a  voluntary  offer 
of  unbundled  retail  transmission  service 
by  the  transmission  provider. 

NYSEC  asserts  that  the  Commission 
did  not  apply  the  section  212(h) 
limitation  to  service  to  retail  customers 
under  the  tariff.  NYSEG  requests  that 
the  Commission  clarify  that  it  wrill  not 
require  retail  wheeling  beyond  the 
scope  of  state-mandated  retail  access 
programs  or  beyond  the  terms  of  a 
transmission  provider's  voluntary  offer 
of  retail  wheeling  service. 

Oklahoma  G&E  asks  the  Commission 
to  clarify  that  the  term  eligible  customer 
differentiates  between  a  customer 
eligible  to  receive  transmission  service 
and  a  customer  whose  transaction  is  a 
sham  or  would  result  in  mandatory 
retail  wheeling  and  would  therefore  be 
prohibited  by  section  212(h). 

NYSEC  further  asserts  that  the  right  of 
first  refusal  provision  would  permit  a 
retail  customer  receiving  wheeling 
service  to  continue  to  take  that  service 
upon  expiration  of  its  contract,  which 
could  require  the  transmission  provider, 
in  violation  of  section  212(h),  to 
continue  retail  wheeling  beyond  the 
scope  of  its  voluntary  offier  of  service  or 
beyond  the  scope  of  a  state-mandated 
retail  access  program. 

SoCal  Edison  argues  that  the 
Conunission  cannot  compel  a  utility  to 
supply  retail  transmission  service  if  the 
utilify  challenges  the  authorify  of  the 
state  to  require  retail  wheeling  and 
section  1.11  should  be  revised  to  reflect 
this. 

IL  Com  declares  that  it  "does  not 
recognize  FERC's  claim  of  jurisdiction 
over  retail  transmission  service 
provided  directiy  to  a  retail  customer 
and  disputes  that  unbundled  retail 
wheeling  direcUy  to  a  retail  customer  is 


a  service  provided  in  interstate 
commerce."  (IL  Com  at  35).  Thus,  "if 
FERC's  proposed  'deference'  to  states  is 
to  be  given  any  effect,  states  must  be 
allowed  to  determine  whether  the  retail 
transmission  component  of  the  retail 
wheeling  program  will  be  provided 
pursuant  to  the  utility's  existing  filed 
wholesale  tariff  or  whether  the  retail 
transmission  will  be  provided  pursuant 
to  a  'separate  retail  transmission  tariff' 
that  is  different  from  the  wholesale 
tariff."  (IL  Com  at  36).  IL  Com  concludes 
that  it  is  inappropriate  (and  illegal  if 
FERC  is  overturned  on  its  retail 
transmission  jurisdiction  assertion)  to 
include  retail  customers  taking  final 
delivery  of  unbundled  power  for  their 
own  end  uses  under  retail  wheeling 
programs  as  eligible  customers. 

PA  Com  argues  that  it  is  relevant 
whether  a  customer  is  receiving  retail  or 
wholesale  service  and  redefining 
transmission  and  local  distribution 
service  does  not  automatically  convey 
jtuisdiction  to  the  Commission. 

CCEM  asks  that  the  Commission 
clarify  that  a  retail  customer  eligible  to 
seek  transmission  service  should  be  able 
to  seek  transmission  service  not  only 
from  the  transmission  provider,  but 
bom  any  other  transmission  provider. 
CCEM  also  asks  that  the  Commission 
add  the  word  "ultimate"  before  the 
word  transmission  provider  in  section 
1.11  of  the  tariff. 

EEI  asks  the  Commission  to  "clarify 
that  the  transmission  service  provider 
should  be  allowed  to  supplement  the 
terms  and  conditions  of  the  pro  forma 
tariff  with  additional  provisions  that 
specifically  relate  to  the  totality  of  the 
transmission  service  being  provided, 
including  the  use  of  distribution 
facilities  and  any  other  transmission 
facilities  not  currently  included  in 
wholesale  rates."  (EEI  at  24  (emphasis 
in  original)). '2' 

Union  Electric  argues  that  a  literal 
reading  of  the  eligibilify  definition 
could  require  retail  wheeling  by  utilities 
in  states  other  than  those  required  to 
participate  in  a  particular  retail 
wheeling  program. 

CnmmfaiiiMm  Conchiriaii 

The  Commission  agrees  with  those 
entities  that  argue  that  section  1.11  of 
the  pro  forma  tariff  does  not  explicitly 
prohibit  "sham  wholesale  transactions" 
that  could  currentiy  be  arranged  under 
the  tariff  by  a  utility  applying  for  service 
and  designating  the  retail  customer  as  a 
point  of  delivery.  We  therefore  have 
modified  section  1.11  to  clarify  that, 
with  respect  to  service  that  we  are 
prohibited  from  ordering  by  section 


212(h)  of  the  FFA  (whether  direct  retail 
wheeling  or  "sham"  wholesale 
wheeling),  otherwise  eligible  entities 
may  obtain  such  service  under  the  tariff 
only  if  it  is  pursuant  to  a  state 
requirement  that  such  service  be 
provided  or  pursuant  to  a  voluntary 
offer  of  such  service.  We  also  have 
modified  the  language  to  clarify  that 
eligibilify  for  unbundled  direct  retail 
service  required  by  a  state  applies  onfy 
to  service  from  transmission  providers 
that  the  state  orders  to  provide  the 
service.  The  modified  language  states: 

Eligible  Custcnner  (i)  Any  electric  utitity 
(including  the  Transmission  Provider  and 
any  power  marketer).  Federal  power 
marketing  agency,  or  any  person  generating 
electric  energy  for  sale  for  resale  is  an  eligibie 
customer  imder  the  tariff.  Electric  enef^ 
■old  or  prtxluced  by  such  entity  may  be 
electric  energy  prodtM:ed  in  the  United 
States,  Canada,  or  Mexico.  However,  with 
respect  to  transmission  service  that  the 
Commission  is  prohibited  from  ordering  by 
Section  212(h)  of  the  Federal  Power  Act, 
such  entity  is  eligible  only  if  the  service  is 
provided  pursuant  to  a  stale  requirement  that 
the  Transmission  Provider  oOBf  the 
unbundled  transmission  service,  or  punauA 
to  a  voluntary  offsr  of  such  service  1^  the 
Transmission  Provider,  (ii)  Any  retail 
customer  taking  unbundled  transmission 
service  pursuant  to  a  state  requirement  that 
the  Transmission  Provider  ofler  the 
transmission  service,  or  pursuant  to  a 
voluntary  ofier  of  such  service  by  the 
Transmission  Provider,  is  an  eligibla 
customer  under  the  tarifL 

Regarding  SoCal  Edison's  argument, 
the  Commission  stated  in  the  Final 
Rule: 

Moreover,  %ve  are  mindhU  of  the  fmcX  that 
wre  are  precluded  under  section  212(h)  from 
ordering  or  conditioning  an  order  on  a 
requirement  to  provide  wheeling  directly  to 
an  ultimate  consumer  or  sham  wholesale 
wheeling.  We  therefore  clarify  that  our 
decision  to  eliminate  the  wholesale  customflr 
eligibiUty  requirement  does  not  constitute  a 
requirement  that  a  utility  provide  retail 
transmission  service.  Rather,  we  make  cle» 
that  if  a  utihty  chooses,  or  a  state  lawfully 
requires,  unbundled  retail  transmission 
service,  such  service  should  occur  under  this 
tariff  unless  we  specifically  approve  other 
terms.  I  "»i 

Therefore,  the  Commission  is  not 
compelling  a  utilify  to  provide  un- 
bundled retail  transmission  service. '^3 
Rather,  the  Commission  requires  that 


■  See  also  CSW  Opocating  Companies. 


■Z2  FERC  Suts.  ft  Rags,  al  31M»-«t:  minao  al 
isa. 

■"  We  also  disarm  with  NYSEC's  assertion  thai 
the  right  of  first  refusal  prt}vision  would  permit  a 
retail  customer  receiving  wheeling  sarvioa  to 
continue  to  receive  service  after  the  mitpintiam  of 
its  contract  and  could  require  the  MaMriaaiaa 
provider  to  continue  wheeling  beyaad  the  aoopa  of 
ils  voluntary  offer  of  service  or  beyond  the  scope 
of  a  stale-mandated  retail  acceas  program.  Section 
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should  such  service  be  provided,  either 
pursuant  to  state  mandate  or 
voluntarily,  it  must  be  provided 
pursuant  to  the  pro  forma  tariff  unless 
the  Commission  approves  alternative 
terms  and  conditions. 

However,  in  light  of  CCEM's  request 
that  we  clarify  that  a  retail  customer 
eligible  to  seek  transmission  service 
under  the  tariff  should  be  able  to  seek 
service  not  only  from  the  transmission 
provider,  but  also  frtim  any  other 
transmission  provider,  and  in  light  of 
Union  Electric's  concerns  regarding 
retail  service  eligibility,  we  believe 
certain  clarifications  of  our  jurisdiction 
and  of  the  statements  made  in  Order  No. 
888  are  necessary.  The  statements  cited 
above  that  were  made  in  Order  No.  888 
and  the  eligible  customer  tariff 
definition  in  (ii)  above  refer  to  direct 
retail  transmission,  i.e.,  the  transmission 
of  electric  energy  "directly"  to  an 
ultimate  consumer.  The  Commission  is 
prohibited  by  section  212(h)(1)  of  the 
FPA  from  ordering  this  type  of  retail 
transmission  and  that  is  why  customers 
are  eligible  for  such  tranamission  under 
the  tariff  only  if  \iw  transmission  is 
pursuant  to  a  state  order  or  is  provided 
volimtarily.  However,  on  its  Eace, 
section  212(h)  does  not  prohibit  the 
Commission  &t>m  ordering  public 
utilities  to  provide  "indirect" 
unbundled  retail  transmission  in 
interstate  commerce,  i.e.,  the 
transmission  necessary  to  transmit 
unbundled  electric  energy  to  a  utility 
that  ultimately  will  deliver  the  energy  to 
a  customer  that  is  purchasing  the 
unbundled  energy  at  retail  either 
pursuant  to  a  state  retail  access  order  or 
pursuant  to  voluntary  delivery  by  the 
local  utility. 

We  clarity  that  we  believe  we  have 
the  jurisdiction  under  the  FPA  to  order 
indirect  retail  transmission  to  an 
ultimate  consumer  and  that  if  the 
Commission  under  sections  205,  206  or 
211  of  the  FPA  orders  such 
transmission,  entities  that  otherwise 
qiialify  as  eligible  customers  under  the 
tariff  will  take  transmission  service  for 
such  indirect  retail  wheeling  pursuant 
to  the  pro  forma  tariff.  We  note  that  the 
Commission  may  order  such 
transmission  on  a  case-by-case  basis  or 
may  determine  to  do  so  generically  in 
the  future.  We  expect  public  utilities  to 
provide  such  indirect  retail  access 
under  the  pro  forma  tariff  and,  if  they 
do  not,  we  will  not  hesitate  to  order 
them  to  do  so. 

In  response  to  IL  Corn's  argument  that 
it  does  not  recognize  this  Commission's 


claim  of  jurisdiction  over  the  rates, 
terms  and  conditions  of  unbundled 
retail  transmission  that  is  provided 
directly  to  an  ultimate  consumer,  the 
Commission  reaffirms  its  legal 
conclusion  set  forth  in  the  Final  Rule.'^* 
As  to  its  claim  that  we  should  give 
deference  to  the  state  as  to  whether  such 
service  could  be  taken  under  the 
wholesale  tariff  or  a  separate  retail  tariff 
on  file  with  the  Commission,  we 
reaffirm  our  conclusion  to  address  this 
on  a  case-by-case  basis.  Since  the  Final 
Rule  issued,  the  Commission  has 
addressed  this  in  several  orders.  In  New 
England  Power  Company,  the 
Commission  stated: '" 

As  we  explained  in  the  Open  Access  Rule 
and  in  the  New  Hampshire  Interim  Order,  we 
generally  expect  retail  transmission 
customers  to  take  service  under  the  same 
Commission  tariff  that  applies  to  wholesale 
c\i8tomers.  While  we  generally  will  defer  to 
state  requests  for  a  separate  retail  tariff  to 
accommodate  the  design  and  special  needs  of 
a  state  retail  access  program,  the 
Massachusetts  Commission  has  made  no 
SDch  request  in  this  case.  *' 

Subsequently,  in  New  England  Power 
Company,  76  FERC  1 61,008  (1996),  the 
Conunission  granted  a  limited  waiver  of 
the  Open  Access  Rule  requirements  for 
the  New  Hampshire  retail  electric 
competition  pilot  project.  Specifically, 
the  Commission  waived  the  requirement 
for  individual  service  agreements,  and 
the  requirement  for  customer  deposits. 
The  Commission  further  announced 
that: 

other  pubUc  utiUUes  that  provide  unbundled 
retail  service  under  a  pro  forma  tariff  do  not 
need  to  apply  to  retail  customen  the  tariff 
provisions  regarding  individual  service 
agreements  or  customer  deposits,  unless  a 
state  retail  program  so  requires.  I  '^1 

Concerning  EEl's  request  for 
clarification,  the  Commission  stated  in 
the  Final  Rule: 

all  tarifb  need  not  be  "cookie-cutter"  copies 
of  the  Final  Rule  tariff.  Thus,  under  our  new 
procedure,  ultimately  a  tariff  may  go  beyond 
the  minimnm  elements  in  the  Final  Rule  pro 
forma  tariff  or  may  accoimt  for  regional, 
local,  or  system-specific  factors.  The  tariffs 
that  go  into  efiiact  60  days  after  publication 
of  this  Rule  in  the  Federal  Register  will  l>e 


212(h)  of  the  FPA  would  ovotrid*  any  provision. 
iiM-liMUnj  the  right  of  first  rafusal  proYisioD.  that 
may  be  included  in  the  pro  forma  lariS. 


■I'FERC  StaU.  ft  Rags,  at  31.780  and  Appendix 
G  (31.966-81):  mimeo  at  428  and  Appendix  G. 

'»75  FERC  161.356  at  62.141.  order  on  reh'g.  77 
FERC1 61.135  (1996).  In  the  order  OD  rehearing,  the 
Commission  permitted  a  separate  retail  tariff  to 
remain  in  effect  for  the  duration  of  the  retail  electric 
pilot  programs  established  in  Massachusetts  l>y 
Maanchusalts  Electric  Company. 

»  See  Open  Access  Rule.  FERC  StaU.  ft  Regs,  at 
31.784;  New  Hampshire  Interim  Order.  75  FERC  at 
61.687  ft  n.3  (both  noting  that  luch  ■  separate  retail 
tariff  must  be  consistent  with  the  Commission's 
open  accen  polidas  and  comparability  principles). 


identical  to  the  Final  Rule  pro  forma  tariff; 
however,  public  utilities  then  will  be  free  to 
file  under  section  205  to  revise  the  tariffs, 
and  customers  will  be  free  to  pursue  changes 
under  section  206.""' 

Utilities  are  free  to  include  customer- 
specific  terms  and  conditions  or  terms 
and  conditions  limited  to  certain 
customers  [e.g..  a  distribution  charge)  in 
the  customer's  service  agreement  and/ or 
the  network  customer's  network 
operating  agreement. 

b.  Transmission  Providers  Taking 
Service  Under  Their  Tariff 

Rehearing  Requests 

TAPS  states  that  section  1.11  does  not 
seem  to  require  a  transmission  provider 
to  take  service  for  its  purchases,  but  the 
preamble  does  (citing  mimeo  at  57, 191. 
266  and  regulatory  text  in  section 
35.28(c)(2)).  It  argues  that  transmission 
providers  should  be  required  to  treat 
their  own  usage  of  the  transmission 
system  to  serve  retail  customers  imder 
the  network  service  provisions  of  the 
tariff.  TAPS  argues  that  this  result  could 
be  achieved  through  an  ISO  or  by 
requiring  transmission  providers  to 
abide  by  all  non-price  terms  of  Parts  I 
and  in  of  the  tariff.  TAPS  also  argues 
that  the  rates  charged  network 
customers  must  be  developed  on  the 
same  basis  as  the  transmission 
component  of  retail  rates.  It  states  that 
the  transmission  provider's  purchases 
would  then  be  made  under  Part  m  of  the 
tariff  to  the  extent  they  are  made  for 
serving  retail  customers.  It  further 
asserts  that  the  Commission's  authority 
and  obligation  to  consider  transmission 
owners'  service  to  retail  load  in 
establishing  wholesale  transmission 
rates  has  been  long  established.  At  the 
least,  TAPS  argues  that  the  Commission 
should  require  that  a  transmission 
provider  take  its  wholesale  piut:hases 
under  some  tariff. 

Similarly,  Coalition  for  Economic 
Competition  asks  the  Commission  to 
clarify  that  the  requirement  to  use  the 
pro  forma  tariff  for  wholesale  purchases 
and  to  functionally  unbundle  wholesale 
purchases  and  sales  does  not  apply  to 
purchases  made  solely  to  serve  retail 
customers  on  a  bundled  basis.  It  asserts 
that  there  is  conflicting  language  in 
Order  No.  888  (citing  mimeo  at  191)  and 
Order  No.  889  (citing  mimeo  at  12)  and 
the  pro  forma  tariff.  Coalition  for 
Economic  Cx)mpetition  asserts  that  the 
Commission  does  not  have  jurisdiction 
over  transmission  that  is  part  of  a 
bimdled  retail  sale. 


■>*76  FERC  at  61.024. 


■i^FERC  Slats,  ft  Rags,  at  31.770  n.  514:  mimeo 
at  399  n.  514. 
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Commission  Conclusion 

Several  parties  have  noted  on 
rehearing  that  there  is  conflicting 
language  among  the  Final  Rule,  Order 
No.  889  and  the  pro  forma  tariff  as  to 
whether  and  to  what  extent  the 
transmission  provider  must  take  service 
for  "wholesale  purchases"  imder  its 
own  tariff.  As  discussed  below,  we 
clarify  that  a  transmission  provider  does 
not  have  to  "take  service"  under  its  own 
tariff  for  the  transmission  of  power  that 
is  purchased  on  behalf  of  bundled  retail 
customers. 

In  a  situation  in  which  a  transmission 
provider  purchases  power  on  behalf  of 
its  retail  native  load  customers,  the 
Commission  does  not  have  jurisdiction 
over  the  transmission  of  the  purchased 
power  Id  the  bundled  retail  customers 
insofar  as  the  transmission  takes  place 
over  such  transmission  provider's 
facilities, '2«  and  therefore  the  pro  forma 
tariff  does  not  have  to  be  used  for  such 
transmission.  Moreover,  we  recognize 
that  purchases  made  collectively  on 
behalf  of  native  load  '^  cannot 
necessarily  be  identified  as  going  to  any 
particular  customer.  However,  the 
Commission  does  have  jurisdiction  over 
transmission  service  associated  with 
sales  to  any  person  for  resale,  and  such 
transmission  must  be  taken  under  the 
transmission  provider's  pro  forma 
tariff. '» 

Order  No.  888,  relying  on  the 
principle  of  comparability,  established 
the  terms  and  conditions  for  network 
service  provided  to  network  customers 
under  the  pro  forma  tariff.  Network 
customers  may  include  the  transmission 
provider  itself  as  well  as  any  other 
entity  receiving  Network  Integration 
Service.  If  the  transmission  provider 
purchases  energy  from  another  power 
supplier  in  order  to  make  sales  to  its 
wholesale  native  load  customers,  it 
must  take  the  transmission  service 
necessary  to  transmit  the  power  bom  its 
point(s)  of  receipt  to  its  point(s)  of 
delivery  under  the  same  terms  and 
conditions  as  other  Network 


IK  To  the  extent  the  transmission  takes  place  on 
the  interstate  bcilities  of  other  public  utilities,  we 
would  have  jurisdiction  over  such  transmission. 

■"Native  load  means  "(t)he  wholesale  and  retail 
power  customers  of  the  Transmission  Provider  on 
whose  behalf  the  Trai»mission  Provider,  by  statute, 
franchise,  regulatory  requirement,  or  contract,  has 
undertaken  an  obligation  to  construct  and  operate 
the  Transmission  Provider's  system  to  meet  the 
reliable  electric  needs  of  such  customers."  Section 
1.19  of  the  pro  forma  tariff. 

■"■All  transmission  in  interstate  commerce  by  a 
public  utility  in  conjunction  with  a  sale  (or  resale 
of  electric  energy  is  jurisdictional  and  must  l>e 
taken  under  a  FERC-jurisdictional  tariff.  The  same 
is  true  for  all  unbundled  transmission  in  interstate 
commerce  to  wholesale  customers,  as  well  as  to 
unbundled  retail  customers. 


Customers."'  As  we  explained  in  AES 
Power,  Inc.,  network  customers  are 
entitled  to  make  economy  energy 
purchases  from  non-designated  network 
resoiut:es  at  no  additional  charge  on  a 
basis  comparable  to  the  economy  energy 
purchases  made  by  the  transmission 
provider  on  behalf  of  its  bundled  retail 
customer. '^2  This  applies  to  the 
transmission  provider  as  a  network 
transmission  customer  under  its  own 
tariff  as  well  as  to  other  network 
transmission  customers  that  make 
economy  energy  purchases  on  behalf  of 
their  customers.  Thus,  insofar  as  all 
wholesale  transmission  customer  usage 
is  concerned,  third-party  network 
customers  are  treateid  the  same  as  the 
transmission  owner. 

2.  Service  that  Must  be  Provided  by 
Transmission  Provider 

In  the  Final  Rule,  the  Commission 
foimd  that  a  public  utility  must  offier 
transmission  services  that  it  is 
reasonably  capable  of  providing,  not  just 
those  services  that  it  is  currently 
providing  to  itself  or  others. '''  The 
Conunission  explained  that  because  a 
public  utility  that  is  reasonably  capable 
of  providing  transmission  services  may 
provide  itself  such  services  at  any  time 
it  finds  those  services  desirable,  it  is 
irrelevant  that  it  may  not  be  using  or 
providing  that  service  today.  However, 
the  Commission  explained  that  if  a 
customer  seeks  a  customized  service  not 
offered  in  an  open  access  tariff,  a 
customer  may,  barring  successful 
negotiation  for  such  service,  file  a 
section  211  application. 

Rehearing  Requests 

Cleveland  requests  that  the 
Commission  make  explicit  that 
comparability  will  be  evaluated  not  only 
by  reference  to  a  transmission  provider's 
wholesale  services,  but  also  by 
comparison  to  the  terms,  conditions, 
and  prices  applicable  to  its  retail 
services,  whether  bundled  or 
unbundled.  Cleveland  asserts  that  this  is 
needed  so  that  TDUs  are  not  at  a 
conipetitive  disadvantage  in  competing 
with  the  transmission  provider  for  retail 
customers.  It  maintains  that  this  is 
consistent  with  the  Transmission 
Pricing  Policy  and  established 
precedent. 


»•  Under  the  Order  No.  888  pro  forma  tariff, 
third-party  wholesale  customers  have  the  ability  to 
obtain  the  identical  service  the  transmission 
provider  provides  itself  when  it  engages  in  a  sale 
of  electric  energy  for  resale.  This  may  include 
network  or  point-to-point  service. 

•"69  FERC  I  61,145  at  62.300  (1994)  (proposed 
order).  74  FERC  ]  01.220  (199S)  (final  order). 

13}  FERC  SUts.  ft  Rags,  at  31.690:  mimeo  at  160. 


Conunission  Conclusion 

No  clarification  is  necessary.  In 
determining  what  transmission  services 
a  utility  must  offer  for  wholesale  sales 
of  electric  energy  in  interstate 
commerce,  the  Final  Rule  explicitly 
states  that  "a  public  utility  must  offer 
transmission  services  that  it  is 
reasonably  capwble  of  providing,  not  just 
those  services  that  it  is  currently 
providing  to  itself  or  others."  '^ 
Further,  the  Final  Rule  requires  that 
network  service  customers  receive 
service  comparable  to  the  service 
provided  to  the  transmission  provider's 
native  load.  Because  the  Rule  applies  to 
retail  transmission  that  is  voluntarily 
offered  or  pursuant  to  a  state  retail 
access  program,  the  requirements  to 
offer  services  that  the  utility  is 
reasonably  capable  of  providing  and 
services  comparable  to  those  provided 
to  native  load  would  also  apply  to  retail 
service  in  these  limited  retail 
circumstances. 

3.  Who  Must  Provide  Non- 
discriminatory Open  Access 
Transmission 

In  the  Final  Rule,  the  Commission 
explained  that  its  authority  under 
sections  205  and  206  of  the  FPA  permits 
it  to  require  only  public  utilities  to  file 
open  access  tariffs  as  a  remedy  for 
undue  discrimination. '**  The 
Commission  further  explained  that  it 
has  no  authority  imder  those  sections  of 
the  FPA  to  require  non-public  utilities 
to  file  tari&  with  the  Commission. 

The  Commission  also  discussed  three 
mechanisms  that  would  help  alleviate 
the  problems  associated  with  not  being 
able  to  require  non-public  utilities  to 
provide  open  access:  (1)  Broad 
application  of  section  211;  (2)  the 
reciprtxaty  requirement  set  forth  in  the 
Final  Rule;  and  (3)  the  formation  of 
RTGs. 

The  Commission  also  indicated  that  it 
will  not  allow  ptiblic  utilities  that 
joinUy  own  interstate  transmission 
fecilities  with  non-jurisdictional  entities 
to  escape  the  requirements  of  open 
access.  Thus,  the  Commission  required 
each  public  utility  that  owns  interstate 
transmission  focilities  jointiy  with  a 
non-jurisdictional  entity  to  offer  service 
over  its  share  of  the  joint  &cilities,  even 
if  the  joint  ownership  contract  prohibits 
service  to  third  parties.  The  Commission 
required  the  public  utilities,  in  a  section 
206  compliance  filing,  to  file  mth  the 
Commission,  by  December  31. 1996,  a 
proposed  revision  (mutually  agreeable 


■MFERC  Stats,  ft  Regs,  at  31.690;  mimeo  at  160. 
■"FERC  Suts.  ft  Rags,  at  31.691-«2;  mimeo  at 
162-65. 
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or  unilateral)  to  their  contracts  with 
non-iurisdictionai  owners. 

Rehearing  Requests 

Jointly-Owned  Facilities 

Union  Electric  argues  that  the  Final 
Rule  improperly  requires  a  public  utility 
to  unilaterally  file  a  modification  to 
agreements  that  a  non-jurisdictional 
entity  opposes,  which  amounts  to  a 
litigation  coercion  provision.  Union 
Electric  notes  that  it  has  been  told  by 
Associated  Electric  Cooperative,  Inc. 
that  it  will  oppose  any  modifications  to 
Union  Electric 's  agreenoents.  Union 
Electric  further  states  that  these 
facilities  are  not  commonly  owned,  but 
rather  each  party  wholly  owns  its 
segment  of  the  facilities. 

Dalton  asserts  that  Georgia  Power 
Company  cannot  comply  with  the 
requirement  to  offer  service  over  its 
share  of  joint  facilities  because  the  ITS 
is  not  owned  by  members  as  tenants  in 
common,  but  instead  each  member 
owns  specific  segments  of  the 
transmission  grid.  Dalton  further  argues 
that  it  is  unjust  and  unreasonable  to 
require  Georgia  Power  Company  to  give 
access  to  the  ITS  to  new  and  roll-over 
transmission  customers  luider  the  Order 
No.  888  tariff  that  are  unwilling  to 
accept  an  investment  responsibility  and 
an  obligation  to  make  balancing 
payments. 

Associated  EC  argues  that  the 
Commission  may  modify  non- 
jurisdictionai  contracts  only  under 
section  211  of  the  FPA;  the  Commission 
cannot  simply  modify  the  contract  with 
respect  to  the  public  utility. 

NE  Public  Power  District  states  that  it 
is  party  to  an  agreement  with  a  public 
utility  involving  jointly  constructed 
transmission  facilities  that  prohibits  use 
of  the  transmission  capacity  by  a  non- 
party. It  asserts  that  "(t|he  District's 
contractual  rights  under  its  contract 
constitute  valuable  property,  and  the 
summary  annulment  of  those  rights 
constitutes  a  violation  of  Due  Process." 
(NE  Public  Power  District  at  18-20). 
Moreover,  it  argues  that  blanket 
invalidation  of  the  terms  and  conditions 
of  the  contracts  is  contrary  to  the  Sierra- 
Mobile  doctrine. 


tConclusioa 

We  reject  those  arguments  that 
maintain  that  the  Commission  cannot 
properly  reqiiire  a  public  utility  to  file 
unilatenlly  a  modification  to 
agreements  concerning  joint 
transmission  facilities  that  a  non- 
jurisdictional  entity  opposes.  It  is 
without  question  that  the  Commission 
has  the  exclusive  authority  to  regulate 
public  utilities  engaged  in  the  sale  for 


resale  and/or  transmission  of  electric 
energy  in  interstate  commerce  to  assure 
that  rates,  terms  and  conditions  are  just 
and  reasonable  and  not  unduly 
discriminatory.  The  fact  that  a  public 
utility  may  jointly  own,  with  a  non- 
jurisdictional  entity,  transmission 
facilities  through  which  it  engages  in 
sales  for  resale  and/or  transmission  of 
electric  energy  in  interstate  commerce 
does  not  alter  the  Commission's 
authority  to  regulate  that  public 
utility.'^  If  the  Commission  finds  that 
a  matter  needs  to  be  remedied,  it  may 
issue  an  order  directed  at  the  public 
utility.  The  fact  that  such  an  order  may 
affect  a  non-jurisdictional  joint  owner 
does  not  undermine  the  validity  of  the 
Commission's  order.  '^^  Otherwise,  a 
public  utility  could  simply  enter  into 
joint  agreements  with  non-jurisdictional 
utilities  to  the  frustration  of  the 
Commission's  mandate  to  protect 
consumers  ^m  undue 
discrimination.'^* 

Nor  does  the  exercise  of  the 
Commission's  f)owers  under  the  FPA  to 
remedy  undue  discrimination  b^  public 
utilities  constitute  a  violation  of  due 
process  vis-a-vis  the  non-jiirisdictional 
entity.  When  the  contract  was  entered 
into  and  filed  with  the  Commission  it 
was  with  the  explicit  knowledge  that 
the  Commission  could  regulate  the 
rates,  terms  and  conditions  of  the 
contract  with  respect  to  the 
jurisdictional  services  provided 
thereunder  by  the  public  utility.  If  and 
when  a  public  utility  unilaterally  files 
either  to  amend  or  terminate  the 
agreement,  the  non-jurisdictional  party 
is  free  to  raise  any  arguments  it  wishes 
to  support  its  position  that  no  changes 
are  necessary  to  ensure  that  the  contract 
is  just  and  reasonable  and  not  unduly 
discriminatory  or  preferential. 

4.  Reservation  of  Transmission  Capacity 
by  Transmission  Customera 

In  the  Final  Rule,  the  Commission 
concluded  that  firm  transmission 
customers,  including  network 
customers,  should  not  lose  their  rights 
to  firm  capacity  simply  because  they  do 
not  use  that  capacity  for  certain  periods 
of  time.'" 


'^Sae  Policy  Sutemenl  Regarding  Regional 
Transmission  Groups.  64  FERC 1 61.139  at  61.993 
(1993):  Midwest  Power  Systems.  Inc.  69  FERC 
1 61.025  at  61.104-05  (1994).  Hot  does  the  torm  of 
ownership  of  the  ioini  facilities  have  any  bearing  on 
the  Commission's  jurisdiction  over  public  utilities. 

"^Though  the  oon-lurisdictional  entity  would 
not  become  subject  to  Commission  regulation. 

"•Cf.  H.K.  Porter  Co..  Inc.  v  Central  Vermont 
Railway,  Inc..  366  U.S.  272.  273-75  (1961). 

"*reRC  Suts.  a  Rags,  at  31.693;  miineoat  108- 
70. 


Rehearing  Requests 

No  rehearing  requests  addressed  this 
matter. 

5.  Reservation  of  Transmission  Capacity 
for  Future  Use  by  Utility 

In  the  Final  Rule,  the  Conunission 
concluded  that  public  utilities  may 
reserve  existing  transmission  capacity 
needed  for  native  load  growth  and 
network  transmission  customer  load 
growth  reasonably  forecasted  within  the 
utility's  current  planning  horizon.'** 
However,  the  Commission  determined 
that  any  such  capacity  that  a  public 
utility  reserves  for  future  growth,  but  is 
not  currently  needed,  must  be  posted  on 
the  OASIS  and  made  available  to  others 
through  the  capacity  reassignment 
requirements,  until  such  time  as  it  is 
actually  needed  and  used. 

Rehearing  Requests 

CCEM  argues  that  it  is  discriminatory 
to  allow  public  utilities  and  network 
transmission  customers  to  reserve 
existing  transmission  capacity  for  their 
native  load  growth  because  it  (1)  limits 
the  determination  of  ATC.  (2)  is  likely 
to  increase  the  cost  of  transmission  for 
other  customers,  and  (3)  is  inconsistent 
with  a  capacity  reservation-based 
system.  CCEM  argues,  however,  that  if 
the  reservation  feature  is  retained, 
franchise  utilities  that  reserve  capacity 
must  pay  the  full  reservation  charges, 
with  no  cost  shifting  to  other  customera. 
CCEM  further  recommends  that  all 
reservation  payments  should  be  credited 
directly  to  firm  transmission  services 
and  the  planning  horizon  should  be 
limited  to  a  reasonable  time  into  the 
future. 

American  Forest  It  Paper  argues  that 
to  achieve  comparabihty.  utilities  must 
not  be  permitted  to  withhold  capacity 
from  the  market  for  the  benefit  of  native 
load.  American  Forest  &  Paper  further 
argues  that  the  Commission  must 
establish  mechanisms  for  evaluating  the 
reasonableness  of  the  utilities' 
requirements  and  projections,  otherwise 
they  have  an  incentive  to  over-forecast 
and  to  extend  their  plani^ing  horizons. 
American  Forest  &  Paper  suggests  that 
requiring  utilities  to  establish  separate 
entities  to  purchase  transmission  on 
behalf  of  their  native  load  would  help 
solve  this  problem. 

VA  Com  requests  that  the 
Commission  clarify  what  will  happen  if 
a  utility's  forecast  of  load  growth  is  too 
low.  It  argues  that  native  load  should 
not  have  to  bear  the  burden  of  any 
forecast  errors  and  that  utilities  should 
be  required  to  reserve  sufficient  capacity 
to  serve  the  current  and  projected  needs 


■•FERC  Stats,  h  Regr  M  3 1 ,6M :  mimmi at  172. 
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of  native  load  customera.  VA  Com 
would  also  have  the  definition  of  native 
load  in  section  1.19  of  the  tariff 
expanded  to  include  existing 
distribution  cooperatives  and  othera 
who  currenUy  provide  service  to  end 
usera.  With  respect  to  reservation 
priority,  VA  Com  states  that  the 
Commission  should  establish  the 
following  reservation  priority:  native 
load  customera,  firm  contract  customera, 
and  non-firm  customers.  Finally.  VA 
Com  asserts  that  the  calculation  of  ATC 
must  not  include  any  capacity  that  may 
be  needed  by  native  load  customera. 

Commission  Conclusion 

We  will  deny  the  requests  of  CCEM 
and  American  Forest  and  Paper.  We 
continue  to  believe  that  public  utilities 
should  be  allowed  to  reserve  existing 
transmission  capacity  needed  for  native 
load  growth  and  network  customer  load 
growth  reasonably  forecasted  within  the 
utility's  current  planning  horizon. 

We  note  that  network  service  is 
founded  on  the  notion  that  the 
transmission  provider  has  a  duty  to  plan 
and  construct  the  transmission  system 
to  meet  the  present  and  future  needs  of 
its  native  load  and,  by  comparability,  its 
third-party  network  customers.  In 
return,  the  native  load  and  third-party 
network  customera  must  pay  all  of  the 
system's  fixed  costs  that  are  not  covered 
by  the  proceeds  of  point-to-point 
service.  This  means  that  native  load  and 
third-party  network  customera  bear 
ultimate  responsibility  for  the  costs  of 
both  the  capacity  that  they  use  and  any 
capacity  that  is  not  reserved  by  point-to- 
point  customera.  In  this  regard,  native 
load  and  third-party  network  customera 
face  a  payment  risk  that  point-to-point 
customera  generally  do  not  face.  For 
these  reasons,  we  do  not  believe  that  it 
is  appropriate  to  require  native  load  and 
netwoii:  customera  to  assume  any 
additional  cost  responsibility  for  the 
capacity  that  is  reserved  for  their  future 
use. 

In  response  to  CCEM's  concerns,  we 
recognize  that  offering  load-based 
network  service  and  reservation-based 
point-to-point  service  in  one  tariff  may 
have  disadvantages  in  that  it  may  result 
in  less  than  optimal  use  of  the  system 
if  a  utility  overestimates  its  load. 
However,  by  requiring  that  available 
capacity  reserved  for  native  load  be 
posted  on  OASIS  and  be  available  to 
othera  except  when  actually  needed  to 
serve  native  load,  we  believe  Order  No. 
888  substantially  relieves  the  incentive 
to  over-reserve  for  native  load  and  goes 
a  long  way  toward  assuring  full  and 
efficient  use  of  the  system. 

With  regard  to  the  concern  raised  by 
VA  Com,  the  transmission  provider  has 


an  ongoing  duty  to  plan  and  construct 
its  system  in  a  prudent  manner  in  order 
to  meet  all  of  its  firm  service 
obligations.  We  also  reiterate  that 

public  utilities  may  reserve  existing 
transmission  capacity  needed  for  native  load 
growth  and  network  transmission  customer 
load  growth  reasonably  forecasted  within  the 
utility's  current  planning  horizon,"*" 
There  is  a  risk  of  under-or  over- 
projecting  the  transmission  needs  of 
native  load  and  network  customera,  and 
the  native  load  and  network  customera' 
cost  responsibilities  reflect  this 
additional  risk.  In  response  to  VA  Corn's 
request,  we  note  that  nothing  in  our 
regulations  prohibits  a  state  commission 
from  overseeing  a  utility's  retail  native 
load  growth  projections.  Finally, 
concerns  regarding  the  accuracy  of  load 
growth  projections  for  native  load  and 
network  customera  may  be  raised  when 
a  transmission  service  agreen^ent  is  filed 
vrith  the  Conunission  or  in  a  separate 
section  206  proceeding. 

6.  Capacity  Reassignment 

In  the  Final  Rule,  the  Commission 
concluded  that  a  public  utility's  tariff 
must  expliciUy  permit  the  volimtary 
reassigimient  of  all  or  part  of  a  holder's 
firm  transmission  capacity  rights  to  any 
eligible  customer. '*2 

(1)  Reassignable  Transmission  Services 

The  Commission  concluded  that 
point-to-point  transmission  service 
should  be  reassignable,  liut  that  networifi 
transmission  service  is  not 
reassignable.  1*3 

(2)  Terms  and  Conditions  of 
Reassignments 

a.  General 

In  effecting  a  reassignment,  the 
Commission  found  that  the  assignor 
may  degl  direcUy  with  an  assignee 
without  involvement  of  the 
transmission  provider.'**  Alternatively, 
the  Commission  explained  that  the 
assignor  may  request  the  transmission 
provider  to  effect  a  reassignment  on  its 
behalf,  in  which  case  the  transmission 
provider  must  post  the  available 
capacity  on  its  OASIS  and  assure  that 
any  revenues  associated  with  the 
reassignment  are  credited  to  the 
assignor.  The  Commission  further  found 
that,  among  other  things,  any 
assignment  must  be  posted  on  the 
transmission  provider's  OASIS  within  a 
reasonable  time  after  its  effective  date. 


■**  FERC  Slats.  &  Regs,  at  31,694:  mimeo  at  172. 

■«  FERC  StaU.  a  Regs,  at  31,696;  mimeo  at  17B- 
179. 

■«iFERC  SUU.  a  Regs,  at  31.696;  mimeo  at  179. 

'**  FERC  Suts.  ft  Regs,  at  31.696-97;  mimeo  at 
179-80. 


b.  Contractual  Obligations 

The  Commission  concluded  that 
while  assignora  and  assignees  may 
contract  directiy  with  each  other,  the 
assignor  will  remain  obligated  to  the 
transmission  provider  and  the  assignee 
will  be  liable  solely  to  the  assignor.'*^ 
The  Commission,  however,  did  permit 
mutually  agreeable  alternatives  to  this 
approach. 

c.  Price  Cap 

The  Commission  concluded  that  the 
rate  for  any  capacity  reassignment  must 
be  capped  by  the  highest  of:  (1)  the 
original  transmission  rate  charged  to  the 
purchaser  (assignor),  (2)  the 
transmission  provider's  maximum 
stated  firm  transmission  rate  in  effact  at 
the  time  of  the  reassignment,  t»r  (3)  the 
assignor's  own  opportunity  costs 
capped  at  the  cost  of  expansion  (Price 
Cap).'** 

Reheariiig  Requests 

Scheduling  Transmission  Service  by 
Assignees 

CCEM  requests  that  the  Commission 
clarify  that  an  assignee  of  transmission 
capacity,  or  its  agent,  is  permitted  to 
schedule  transmission  service  directly 
with  the  transmission  provider. 

Network  Transmission  Service 

American  Forest  &  Paper  declares  that 
the  Commission  erred  in  finding  that 
network  service  is  not  reassignable. 
American  Forest  &  Paper  argues  that 
there  is  no  technical  reason  for  the 
Commission's  position.  According  to 
American  Forest  &  Paper,  the 
Commission  merely  perpetuates  the 
myth  that  in  point-to-point  transmission 
the  contract  actually  detannines  the 
path  of  the  flow  of  electrons.  In  fad, 
American  Forest  &  Papar  argues,  the 
only  issue  is  arriving  at  a 
nondiscriminatory  and  equitable  price. 

VT  DPS  argues  that  there  is  no  reason 
networiiw  capacity  rights  cannot  be 
defined  during  the  period  of  a 
reassignment  as  VJ  DPS  suggested  in  its 
comments: 

Section  2.6  of  the  NorAm  NIS  Rate 
Schedule  (Appendix  B  to  the  Initial  NOPR 
comments  of  VIM'S)  is  a  provision  which 
allows  the  reassignment  of  network  service. 
Reassignment  under  the  NorAm  tariff  would 
work  this  way:  During  the  period  of  the 
assignment,  both  the  original  and 
replacement  customers'  network  service 
entiUements  are  defined  as  specified  contract 
quantities,  the  sum  of  which  is  equal  to  the 
original  customer's  highest  coincident  paak 
load  during  the  12  months  preceding  the 


81. 


■«>  FERC  Slala.  ft  Rags,  at  31,697;  mimeo  at  180- 

i. 

•**FEItC  State,  ft  Rags,  at  31,697;  niaMO  at  181. 
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amignment  During  the  period  of  the 
•uigmnent.  that  contract  quantity,  not  the 
actuaJ  use  of  the  system  by  the  original  and 
feplacament  shipper,  will  be  used  to 
determine  the  two  customers'  load  ratio  share 
responsibility.  The  original  and  replaoement 
customers  are  free  to  divide  responsibiUty  for 
interim  contract  demand  between  them  as 
they  see  fit.("''| 

PA  Coops  argue  that  the  Commission 
failed  to  explain  why  network 
oistomen  have  no  capacity  rights  and 
points  to  a  statement  in  Order  No.  888 
that  network  customers  "should  not  lose 
their  rights  to  firm  capacity"  as  being 
inconsistent  with  the  Commission's 
concliuion  with  respect  to  the 
reassimment  of  network  service. 

AKff'-Ohio  asserts  that  absent  an 
ongoing  pass-through  to  network 
customers  of  the  revenue  credits 
associated  with  sales  of  point-to-point 
service,  the  Commission  should  permit 
the  reassignment  of  unused 
transmission  capacity  by  network 
customers. 

TDU  S]r8tem8  aigue  that  the 
Commission  should  permit  the 
assignment  of  a  network  customer's 
right  to  network  transmission  service  for 
certain  specific  purposes.  In  particular. 
TDU  Systems  state  that  the  Commission 
should  permit  assignment  to  allow  a 
customer  to  coordinate,  jointly  operate, 
or  pool  its  system  with  the  systems  of 
other  local  and  regional  network 
customers.  TDU  Systems  argue  that  this 
provides  an  opportunity  to  maximize 
efficiencies  without  presenting  the 
complication  that  the  Commission  has 
penreived  with  respect  to  the 
reassignment  of  point-to-point 
transmission  capacity. 

Price  Cap 

EEI  asserts  that  the  Commission's 
price  cap  creates  several  problems:  (1) 
non-comparable  treatment  because 
transmission  providers  must  credit 
revenues,  but  resellers  can  keep  the 
revenues;  (2)  allowing  sale  at  a  price 
higher  than  paid  could  encourage 
speculation  and  hoarding;  and  (3)  the 
transmitting  utility's  maximum  stated 
rate  should  not  include  the  utility's 
opportunity  costs. 

CCEM  argues  that  transmission 
customers  that  are  not  transmission 
providers  or  affiliates  of  transmission 
providers  should  be  freed  bom  the  price 
cap.  CCEM  claims  that  in  a  secondary 
market  at  market-based  prices, 
op{)ortunity  costs  can  be  communicated 
and  lost  opportimity  costs  averted. 

NRECA  oelieves  that  the  price  cap 
provision  that  [wrmits  an  assignor  to 
assign  capacity  at  its  own  opportunity 
costs  (capped  at  the  cost  of  expansion) 


may  provide  firm  point-to-point 
customers  a  strong  economic  incentive 
to  buy  up  substantial  firm  capacity  for 
speculative  purposes  and  argues  that 
this  provision  should  be  eliminated. 
NRECA  also  argues  that  this  provision 
presents  difficult  rate  substantiation 
questions  when  the  assignor  is  not  a 
public  utility.  Further,  NRECA  and 
SoCal  Edison  note  that  section  23.1  of 
the  tariff  does  not  include  the  cap  at  the 
cost  of  expansion. 

Calculation  of  Assignor's  Opportunity 
Costs 

SoCal  Edison  asserts  that  the 
Commission  must  indicate  how  an 
assignor  should  calculate  its  own 
opportunity  costs  with  respect  to 
determining  the  price  cap  and  should 
indicate  that  an  assignor  must  abide  by 
the  same  standard  for  recovering 
opportunity  costs  as  the  transmission 
provider.  Carolina  P&L  also  asserts  that 
assignors  must  be  held  to  the  same 
standard  as  transmission  providers 
when  calculating  opportunity  costs. 
Carolina  PkL  further  explains  that  if  the 
opportunity  costs  are  based  on  the  cost 
of  foregone  transactions,  the  assignor 
should  be  required  to  post  the  price  on 
OASIS. 

Carolina  P&L  also  asks  that  the 
Commission  clarify  how  an  assignor  is 
to  calculate  its  own  opportunity  costs. 
In  particular.  Carolina  P&L  asks  if  an 
assignor  is  limited  to  recovering  the 
opportunity  costs  to  which  it  is  sub)ect 
under  the  transmission  provider's  tariff 
or  can  the  assignor  forfeit  the 
transaction  underlying  the  transmission 
service  and  call  the  resulting  difference 
an  opportunity  cost? 

Resellers  Into  the  Secondary  Market 

CCEM  argues  that  the  Conunission 
should  free  resellers,  "who  but-for  the 
resell  would  not  be  public  utilities," 
from  regulation  as  public  utilities  or 
should  minimize  the  regulatory  burden 
on  them.'-**  It  further  asserts  that 
resellers  that  are  not  transmission 
providers  should  be  treated  like 
unaffiliated  power  marketers  and 
granted  waivers  frvm  public  utility 
regulations. 

Participation  in  the  Secondary  Market 

CCEM  argues  that  those  customers 
that  are  permitted  to  continue  to  take 
service  under  existing  agreements 
"should  be  excluded  fit>m  participating 
in  the  secondary  market  until  such  time 
as  they  agree  to  comply  with  the  pro 
forma  tariff."  (CCEM  (889  rehearing 
request)  at  7). 


Commiuion  Conclusion 

Scheduling  Transmission  Service  by 
Assignee 

The  pro  forma  tariff  does  not  prohibit 
the  assignee  of  transmission  capacity 
from  scheduling  transmission  service 
with  the  transmission  provider.  In  fact, 
the  tariff  provides  that  "the  Assignee 
will  be  subject  to  all  terms  and 
conditions  of  this  TarifT'  (tariff  section 
23.1),  which  would  include  the 
scheduling  provision  of  tariff  sections 
13.8  and  14.6. 

Network  Transmission  Service 

We  reaffirm  our  conclusion  that 
network  transmission  service  is  not 
reassignable  in  the  secondary  market'^ 
Parties  have  raised  no  new  arguments 
that  would  persuade  us  otherwise.  PA 
Coops  are  nevertheless  correct  in  noting 
that  network  customers  do  have  rights 
to  firm  cap>acity.  However,  a  network 
customer's  rights  (as  well  as  the 
transmission  provider's  planning 
responsibilities)  are  defined  only  in 
terms  of  the  capacity  needed  to  integrate 
the  network  customer's  designated 
resources  and  its  designated  loads. 
These  are  usage-  or  load-based  rights 
that  are  not  fixed;  they  vary  as  the 
customer's  load  varies.  Thus,  the 
network  customer's  capacity  rights  are 
not  well  enough  defined  to  be  generally 
reassignable  in  the  secondary  market'^ 

VT  DPS  proposes  a  formula  for 
defining  a  network  customer's 
entitlement  that  would  be  operative 
during  the  period  of  an  assignment. 
However,  the  proposed  definition  is 
simply  an  artifice  derived  from  the  load 
ratio  share  calculation.  The  formula 
does  not  result  in  a  reassignable 
capacity  right 

AMP-Ohio's  suggestion  regarding  the 
proper  treatment  of  the  revenue  credits 
associated  with  point-to-point  service 
raises  a  rate  issue  that  should  be 
addressed  in  a  ratemaking  proceeding. 
However,  we  note  that  the  proper 
treatment  of  such  credits  does  not  turn 
on  the  assignability  of  network  service. 

Finally.  TDU  Systems' 
recommendation  that  network  service 
be  reassignable  only  for  pooling  and 
coordination  purposes  is  without  merit. 
If  customers  wish  to  avail  themselves  of 
network  service  in  order  to  realize 


I**  VT  OPS  al  47-48:  me  aho  Valaro  at  29-31. 


"■CCEM  makas  this  arpunanl  in  its  rahaaring 
raquost  of  Order  No.  889. 


■*  While  portions  of  narwork  transmission 
service  are  not  reassignable.  we  would  permit  the 
reassignment  of  a  particular  network  transmission 
service  in  its  entirety. 

'*>  We  note  thai  the  question  of  bow  network 
aarvice  may  be  converted  into  a  service  that  is 
reassignable  is  at  issue  in  the  Capacity  Reservation 
Tariff  NOPK  proceeding  in  Docket  No.  RM96-11- 
000. 
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benefits  associated  with  joint  or 
coordinated  operations  with  other 
systems,  they  can  jointly  request 
network  service  from  the  transmission 
provider.  To  allow  customers  to  opt  into 
and  out  of  network  service  arrangements 
under  the  guise  of  capacity 
reassignment  would  be  an  abuse  of  the 
terms  and  conditions  of  the  service, 
which,  among  other  things,  requires  the 
transmission  provider  to  plan  for  the 
long-term  needs  of  network  customers. 

Price  Cap 

We  will  also  reaffirm  our  conclusions 
regarding  the  price  cap  applicable  to 
capacity  reassignment.  We  continue  to 
believe  that  customers  must  be  given 
limited  pricing  fiexibility  in  order  to 
achieve  the  full  efficiency  and  risk 
management  benefits  of  capacity 
reassignment 

Contrary  to  the  assertions  of  EEI  and 
NRECA,  we  are  not  persuaded  that 
allovnng  the  customer  to  reassign 
capacity  at  a  rate  higher  than  it  paid,  as 
a  result  of  charging  its  own  opportunity 
costs,  will  lead  to  speculation  and 
hoarding.  As  a  condition  of  the  open 
access  tariff,  the  Commission  will 
require  customers  reassigning 
transmission  capacity  to  fully  develop 
their  method  for  calculating  opportunity 
costs  and  provide  all  information 
necessary  to  their  c\istomers  in  order  to 
verify  such  costs.  Further,  we  reiterate 
that  the  potential  for  hoarding  can  be 
mitigated  by  (1)  allowing  the 
transmission  provider  to  sell  any 
reserved  but  unscheduled  point-to-point 
transmission  capacity  on  a  non-firm 
basis,  and  (2)  having  a  price  cap,  which 
allows  the  reseller  to  charge  no  more 
than  a  cost-based  rate,  including  its  own 
opportunity  cost  for  reassigned  capacity. 
Therefore,  the  reseller  will  find  that 
reassigning  transmission  capacity  to 
others  with  higher  valued  uses  will  be 
in  its  economic  self  interest.  In  addition, 
any  hoarding  of  capacity  that  has 
anticompetitive  effects  can  be  addressed 
under  section  206. 

We  deny  CCEM's  request  to  remove 
the  price  cap  for  transmission  customers 
that  are  not  transmission  providers  or 
affiliates  of  transmission  providers.  As 
we  stated  in  the  Final  Rule,  we  are 
unable  to  conclude  that  competition  in 
the  market  for  reassigned  transmission 
capacity  is  sufficient  to  prevent 
assignors  from  exerting  market  power. 
Thus,  we  believe  the  opportunity  cost 
cap  should  be  retained."' 

Finally,  in  response  to  EEI's  request, 
we  clarify  that  "the  transmission 


provider's  maximum  stated  firm 
transmission  rate  in  effect  at  the  time  of 
the  reassignment"  does  not  include  the 
transmission  provider's  opportunity 
costs.'"  Also,  as  suggested  by  NRECA 
and  others,  section  23.1  of  the  pro  forma 
tariff  will  be  revised  to  indicate  that  the 
assignor's  opportunify  costs  are  capped 
at  the  transmission  provider's  cost  of 
expansion. 

Calculation  of  Assignor's  Opportunity 
Costs 

In  response  to  the  requests  of  SoCal 
Edison  and  Carolina  P&L,  we  clarify  that 
the  assignor's  opporttinity  costs  should 
be  measured  in  a  manner  that  is 
analogous  to  that  used  to  measure  the 
transmission  provider's  opportunity 
costs.  That  is,  an  assignor's  opportunity 
costs  include:  (1)  increased  costs 
associated  with  changes  in  power 
purchases  or  in  the  dispatch  of 
generating  units  necessary  to 
accommodate  a  reassignment,  and  (2) 
decreased  revenues  that  arise  from  the 
assignor  having  to  reduce  sales  of  power 
in  order  to  efiiect  the  reassignment'^^ 

Regarding  the  calculation  of 
opportunify  costs,  we  intend  to  hold 
assignors  to  the  same  general  standard 
as  transmission  providers.  Thus, 
consistent  with  our  treatment  of 
transmission  providers,  we  will  not 
require  assignors  to  post  their 
opportunify  costs  on  the  OASIS  or  to 
make  the  costs  routinely  available  to  the 
public.  We  will,  however,  require 
assignors  to  describe  to  their  assignees 
their  derivation  of  opportunify  costs  in 
sufficient  detail  to  satisfy  the  assignees 
that  the  price  charged  does  not  exceed 
the  higher  of  (i)  the  original  rate  paid  by 
the  reseller,  (ii)  the  transmission 
provider's  maximum  rate  on  file  at  the 
time  of  the  assignment,  or  (iii)  the 
reseller's  opportunify  cost,  as  set  forth 
in  section  23.1  of  the  tariff. 

Resellers  Into  the  Secondary  Market 

The  issues  raised  by  CCEM  with 
respect  to  the  regulation  of  resellere  into 
the  secondary  market  are  fact  specific 
and,  accordingly,  we  will  address  such 
issues  on  a  case-by-case  basis. 

Participation  in  the  Secondary  Market 

We  reject  CCEM's  argument  that  those 
customers  that  are  permitted  by  Order 
No.  888  to  continue  to  take  service 


■>■  We  note  that  if  the  assignor  is  a  public  utility 
it  will  in  any  event  have  to  file  a  rate  schedule  for 
the  r»-sale  (reassignment)  of  unbundled 
transmission. 


'°  We  also  reiect  as  unsupported  Si's 
comparability  argument  that  transmission  providers 
must  treat  any  transmission  service  revenues  as  a 
revenue  credit,  but  the  reseller  may  keep  any 
transmission  resale  revenues. 

■"  In  response  to  Carolina  Pld^'s  request,  we 
clarify  that  the  assignor  is  not  limited  to  recovering 
the  opportunity  costs  to  which  it  is  subject  under 
the  transmission  provider's  tariff,  i.e.,  the 
transmission  provider's  opportunity  costs. 


under  existing  agreements  should  be 
denied  access  to  the  secondary  maricet 
until  they  agree  to  comply  with  the  pro 
forma  tariff.  CCEM's  approach  would 
undermine  our  determination  not  to 
generically  abrogate  existing 
agreements,  and  would  slow  the  growth 
of  the  secondary  market  by  limiting  the 
number*  of  eligible  participants. 

7.  Information  Provided  to  Transmission 
Customers 

In  the  Final  Ride,  the  Commission 
concluded  that  all  necessary 
transmission  information,  as  detailed  in 
the  OASIS  Final  Rule,  must  be  posted 
on  an  OASIS. '5* 

Reheariag  Reqnests 

No  requests  for  rehearing  addressed 
this  matter. 

8.  Consequences  of  Functional 
Unbimdling 

a.  Distribution  Function 

In  the  Final  Rule,  the  Conunission 
concluded  that  the  additional  step  (A 
functionally  unbimdling  the 
distribution  function  from  the 
transmission  function  is  not  necessaiy 
at  this  time  to  ensure  non- 
discriminatory open  access 
transmission.'** 

Kehearing  Requests 

No  requests  for  rehearing  addressed 
this  matter. 

b.  Retail  Transmission  Service 

In  the  Final  Rule,  the  Commission 
explained  that  although  the  unbundling 
of  retail  transmission  and  generation,  as 
well  as  wholesale  transmission  and 
generation,  would  be  helphd  in 
achieving  comparabilify,  it  did  not 
believe  it  was  necessary."*  The 
Commission  further  explained  that  the 
matter  raises  numerous  diffictUt    . 
jurisdictional  issues  that  are  more 
appropriately  considered  when  the 
Commission  reviews  unbundled  retail 
transmission  tariffs  that  may  come 
before  the  Commission  in  the  context  of 
a  state  retail  wheeling  program. 

RAeariBg  Raqueala 

CCEM  argues  that  all  transmission 
must  be  unbundled,  including  ciurently 
bundled  retail  transmission  service, 
because  failure  to  do  so  is  inconsistent 
with  the  Commission's  assertion  of 
jurisdiction  over  the  rates,  terms,  and 
conditions  of  unbundled  interstate 
transmission  to  retail  ctistomers  and 


•^I^ERC  Stats,  ft  Regs,  at  31.698;  miaaao  at  183- 
84. 

■»  FEBC  SUU.  k  Rags,  at  31.699;  mimeo  at  186. 

»*FERC  Suts.  a  Rags,  at  31,ea»-700;  miwao  at 
188. 
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authority  to  address  retail  stranded  costs 
through  its  jurisdiction  over  such  costs. 
CCEM  notes  that  the  Commission  found 
it  necessary  in  Order  No.  636  to 
unbundle  the  pipeline's  direct  retail 
sales  to  achieve  comparability  (CXZEM 
cites  FPCv.  Conway  Corp..  426  U.S. 
271.  273  (1976)  and  Mississippi  River 
Transmission  Corp.  v.  FERC.  969  F.2d 
1215  (D.C  Cir.  1992)  for  the  proposition 
that  the  Commission  has  jurisdiction 
over  all  interstate  transmission). 

NY  Municipal  Utilities  and  American 
Forest  &  Paper  also  argue  that  the 
Commission  erred  in  not  requiring  the 
unbundling  of  the  transmission 
component  of  reta/7  sales.  American 
Forest  &  Paper  believes  that  such 
unbundling  will  facilitate  competition 
by  making  the  generation  price 
transparent  to  all  participants. 

Commiflsion  Conclusion 

We  disagree  with  those  entities  that 
argue  that  the  Commission  erred  in  not 
requiring  the  unbundling  of  all 
transmission  service,  including  the 
unbundling  of  transmission  from  retail 
service.  As  we  explained  in  the  Final 
Rule: 

when  transmission  is  sold  at  retail  as  part 
and  parcel  of  the  delivered  product  called 
electric  energy .  the  transaction  is  a  sale  of 
electric  energy  at  retaiL  Under  the  FPA,  the 
Commission's  jurisdiction  over  sales  of 
electric  energy  extends  only  to  wholesale 
sales.  However,  when  a  retail  transaction  is 
broken  into  two  products  that  are  sold 
separately  (perhaps  by  two  different 
suppliers:  an  electric  energy  supplier  and  a 
transmission  supplier),  we  believe  the 
jurisdictional  lines  change.  In  this  situation, 
the  state  clearly  retains  jurisdiction  over  the 
■ale  of  the  power.  However,  the  unbundled 
transmission  service  involves  only  the 
provision  of  "transmission  in  interstate 
commerce"  which,  under  the  FPA,  is 
exclusively  within  the  jurisdiction  of  the 
Commission.  Therefore,  when  a  bundled 
retail  sale  is  unbundled  and  becomes 
separate  transmission  and  power  sales 
transactions,  the  resulting  transmission 
transaction  falia  within  the  Federal  sphere  of 
regulation.  1'^ 

Nor  is  our  decision  not  to  unbundle 
transmission  from  retail  generation 
service  inconsistent  with  our  assertion 
of  jurisdiction  over  unbundled  interstate 
transmission  to  retail  customers.  As  we 
explained  in  the  Final  Rule  and 
described  further  above,  we  have 
exclusive  jurisdiction  under  the  FPA 
over  "transmission  in  interstate 
commerce"  by  public  utilities,  which 


includes  the  unbundled  interstate 
transmission  component  of  a  previously 
bundled  retail  transaction.'*'  Our 
assertion  of  jurisdiction  in  such  a 
situation  arises  only  if  the  retail 
transmission  in  interstate  commerce  by  ■ 
a  public  utility  occurs  voluntarily  or  as 
a  result  of  a  state  retail  program. 

c.  Transmission  I^vider 

1.  Taidng  Service  Under  the  Tariff 

In  the  Final  Rule,  the  Commission 
concluded  that  public  utilities  must  take 
all  transmission  services  for  wholesale 
sales  under  new  requirements  contracts 
and  new  coordination  contracts  under 
the  same  tariff  used  by  others  (eligible 
customers).**''  For  sales  and  purchases 
under  existing  bilateral  economy  energy 
coordination  agreements,  the 
Commission  gave  an  extension  until 
December  31,  1996  for  public  utilities  to 
take  transmission  service  under  the 
same  tariff  used  by  others.  The 
Commission  also  gave  an  extension  of 
time  to  December  31, 1996  for  certain 
existing  power  pooling  and  other  multi- 
lateral coordination  agreements  to 
comply  with  this  requirement."'' 

Rehearing  Requests 

This  issue  is  discussed  above  in 
Section  IV.C.l.b. 

2.  Accounting  Treatment 

In  the  Final  Rule,  the  Commission 
directed  utilities  to  account  for  all  uses 
of  the  transmission  system  and  to 
demonstrate  that  all  customers 
(including  the  transmission  provider's 
native  load)  bear  the  cost  responsibility 
associated  with  their  respective  uses.'^' 

Rehearing  Requests 

No  requests  for  rehearing  addressed 
this  matter. 

D.  Ancillary  Services 

In  the  Final  Rule,  the  Commission 
concluded  that  the  following  six 
ancillary  services  must  be  included  in 
an  open  access  transmission  tariff:  (1) 
Scheduling.  System  Control  and 
Dispatch  Service;  (2)  Reactive  Supply 
and  Voltage  Control  from  Generation 


"^  FERC  Stats,  k  Regs,  at  31.781:  mimeo  at  430- 
31  (emphasis  in  original).  As  discussed  in  Section 
IV.I.,  in/ra.  «ve  believe  this  jurisdictional 
detormination  is  supported  by  the  statute  and  the 
caae  law.  including  the  DC.  Circuit's  recent 
decision  in  United  DistribuUon  Companies  v.  FERC 
88  F  3d  1105  (1996). 


'^•FERCStaU.  a  Regs,  at  31,781:  mjoieoat  431. 

■)*FERC  Stats,  k  Regs,  at  31,700-01:  nuinao  at 
191.  See  also  discussion  in/ra  at  Section  IV.C. 
Section  1.11  (and  Section  13.3). 

"^By  notice  issued  September  27. 1996  in  Dockel 
Nos.  RM9S-8-000  and  RM94-7-001.  the 
Commission  revised  the  compliance  dales.  It 
required  joint  pool-wide  section  206  compliance 
tarifb  to  be  filed  no  later  than  December  31.  1996. 
and  pool  members  to  begin  taking  service  under  the 
tariffs  60  days  after  the  section  206  filing.  It  also 
gave  members  of  public  utility  holding  companies 
an  extension  of  time  to  take  service  under  their 
system- wide  tariff  until  no  later  than  March  1.  1997. 

•M  FERC  SUU.  k  Regs,  at  31,703:  mimeo  at  19e. 


Sources  Service;  (3)  Regulation  and 
Frequency  Response  Service;  (4)  Energy 
Imbalance  Service;  (5)  Operating 
Reserve — Spinning  Reserve  Service;  and 
(6)  Operating  Reserve — Supplemental 
Reserve  Service.'"  The  Conunission 
adopted  NERC's  recommendations  for 
ancillary  service  definitions  and 
descriptions  with  modifications.'" 

The  Commission  determined  that  the 
transmission  provider  must  provide  and 
the  transmission  customer  must 
purchase  from  the  transmission 
provider  the  Hrst  two  services,  subject  to 
conditions  set  out  in  the  Rule.  The 
transmission  provider  must  offer  the 
remaining  four  services  to  the 
transmission  customer  serving  load  in 
the  transmission  provider's  control  area. 
The  transmission  customer  that  is 
serving  load  in  the  transmission 
provider's  control  area  must  acquire 
these  four  services  from  the 
transmission  provider  or  a  third  party, 
or  self  provide. 

1,  SpeciGc  Ancillary  Services 

a.  Scheduling,  System  Control  and 
Dispatch  Service 

In  the  Final  Rule,  the  Commission 
concluded  that  Scheduling,  System 
Control  and  Dispatch  Service  is 
necessary  to  the  provision  of  basic 
transmission  service  within  every 
control  area.'*^  The  Commission  further 
stated  that  this  service  can  be  provided 
only  by  the  operator  of  the  control  area 
in  which  the  transmission  facilities  used 
are  located. 

Rehearing  Requests 

Wisconsin  Municipals  asks  that  the 
Commission  eliminate  Schedule  1 
(Scheduling,  System  Control  and 
Dispatch  Service)  as  an  ancillary  service 
and  require  transmission  providers  to 
include  these  costs  in  the  transmission 
revenue  requirement  so  the 
transmission  provider  cannot  recover 
these  costs  twice.  Alternatively, 
Wisconsin  Municipals  asks  that,  if 
customers  do  their  own  scheduling 
through  an  electronic  data  link,  the 
charge  for  schediUing  and  dispatch  be 
waived. 

Commission  Conclusion 

We  disagree  with  Wisconsin 
Mimicipals  that  we  should  eliminate 
this  ancillary  service  and  include  its 


'"  FERC  SlaU.  k  Regs,  at  31,703-04:  mimeo  at 
199. 

'^*  In  comments  on  the  proposed  rule,  NERC 
identified  additional  interconnected  operations 
services  that  it  indicated  may  be  necessary  for 
reliability.  As  discussed  in  the  Final  Rule,  we  do 
not  require  the  transmission  provider  to  be  the 
default  provider  of  these  other  services 

•••FERC  Suu.  k  Regs,  at  31,716:  mimeo  at  23S. 
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costs  with  the  transmission  revenue 
requirement.  Scheduling  requires  action 
by  both  the  customer  who  provides 
information  about  a  transaction  and  the 
control  area  that  evaluates  and  accepts 
(schedules)  the  transaction.  If  a 
transmission  provider  allows  a 
transmission  customer  to  supply  its 
schedules  through  an  electronic  data 
link,  it  is  merely  offering  an  alternate 
method  of  providing  the  transaction 
information  required.  The  control  area 
must  still  decide  whether  it  can 
schedule  a  transaction.  Fiuther, 
scheduling  a  transaction  is  only  one 
aspect  of  Scheduling,  System  Control 
and  Dispatch  Service.  A  control  area 
must  also  dispatch  generating  resources 
to  maintain  generation/load  balance  and 
maintain  security  during  the 
transaction.  Only  the  control  area 
operator  can  periform  these  functions.  A 
transmission  provider  must  unbundle 
the  cost  of  these  functions,  including 
scheduling,  from  its  base  transmission 
rate.  This  requirement  to  imbundle 
ancillary  services  costs  from  the  base 
transmission  rate  ensiues  that  double 
recovery  of  scheduling  costs  will  not 
occur. 

b.  Reactive  Supply  and  Voltage  Control 
From  Generation  Sources  Service 

In  the  Final  Rule,  the  Commission 
concluded  that  Reactive  Supply  and 
Voltage  Control  frtim  Generation 
Sources  Service  is  necessary  to  the 
provision  of  basic  transmission  service 
within  every  control  area.'**  Although  a 
customer  is  required  to  take  this 
ancillary  service  from  the  transmission 
provider  or  control  area  operator,  the 
Commission  stated  that  a  customer  may 
reduce  the  charge  for  this  service  to  the 
extent  it  can  reduce  its  requirement  for 
reactive  power  supply. 

Rehearing  Requests 

NRECA  and  TDU  Systems  ask  that 
Schedule  2  of  the  tariff.  Reactive  Supply 
and  Voltage  Control  from  Generation 
Sources  Service,  be  modified  to  reflect 
that  generation  focilities  outside  a 
control  area  can  provide  reactive  power. 
They  argue  that  parties  other  than  the 
transmission  provider  and  the 
transmission  customer  are  able  to 
supply  reactive  power.  Similarly,  Santa 
Clara  and  Redding  ask  the  Commission 
to  revise  Schedule  2  to  require  the 
transmission  provider  to  offer  this 
service,  but  to  allow  the  transmission 
customer  to  arrange  for  this  service 
through  a  purchase  from  the 
transmission  provider,  self-provision,  or 


purchases  from  third  parties.'^  Blue 
Ridge  also  argues  that  the  Commission 
should  permit  self-supply  or  other  local 
supply  when  it  is  feasible  and  economic 
to  do  so. 

APPA.  Santa  Clara,  Redding  and 
Cajun  point  out  an  inconsistency 
between  Schedule  2  and  the  preamble. 
They  assert  that  Schedule  2  of  the  tariff 
should  be  revised  to  reflect  the 
preamble  language  that  allows  a 
transmission  customer  to  supply  at  least 
a  portion  of  its  reactive  power  service. 
California  DWR  says  that  it  is  capable  of 
providing  Reactive  Supply  and  Voltage 
Control  from  Generation  Sources 
Service  and  that  mandating  that  it 
purchase  this  ancillary  service  makes  no 
sense.  California  DWR  asks  the 
Commission  to  clarify  that  it  is  not 
required  to  purchase  this  ancillary 
service. 

TAPS  asks  the  Commission  to  make 
clear  that  (1)  customer-owned 
generation  facilities  that  are  available  to 
supply  reactive  power  to  the 
transmission  provider's  transmission 
system  receive  a  credit,  (2)  the  extent  of 
customer-supplied  reactive  power  may 
be  suffrcient  to  eliminate  the  need  for  a 
separate  reactive  power  charge  paid  to 
the  transmission  provider,  and  (3) 
customer-owned  generation  outside  the 
control  area  may  be  eligible  for  a  credit 
if  it  is  located  nearby  where  it  can 
provide  reactive  support  for  the 
transmission  provider's  transmission 
system.'*'  TAPS  further  asserts  that 
reactive  supply  service  should  be 
viewed  not  on  a  transaction  basis  but  on 
a  gridwide  or  regionwide  basis.  Under 
this  approach,  according  to  TAPS, 
payments  would  be  based  on  whether 
the  user  supplies  more  than  it  uses  or 
uses  more  than  it  supplies. 

Commission  Conclusion 

Control  area  operators  use  sources  of 
reactive  support  to  control  voltage  and 
maintain  a  stable  power  supply  system. 
Because  of  the  limited  ability  to 
transmit  reactive  power,  these  facilities 
must  be  available  at  or  near  the  point  of 
need.  Therefore,  reactive  power  support, 
and  hence  the  facilities  able  to  provide 
(or  absorb)  reactive  power,  must  be 
distributed  throughout  the  transmission 
system  for  the  reliable  operation  of  the 
power  system.  Over-  or  imder-supply  of 
reactive  power  at  other  points  in  the 
network  do  not  contribute  to  a  stable 
system  and  could  harm  the  reliability  of 
the  system. 


Although  we  agree  with  NRECA  and 
TDU  Systems  that  generation  resources 
just  outside  the  boundaries  of  a  control 
area  may  provide  some  reactive  support 
within  the  control  area,  the  control  area 
operator  must  be  able  to  control  the 
dispatch  of  reactive  power  &T>m  these 
generating  resources.  Accordingly,  we 
will  modify  Schedule  2  to  refer  to 
generating  facilities  that  are  imder  the 
control  of  the  control  area  operator 
instead  of  in  the  control  area.  The 
transmission  customer's  service 
agreement  should  specify  the  generating 
resources  made  available  by  the 
transmission  customer  that  provide 
reactive  support. 

As  noted  in  the  Final  Rule,  a 
transmission  customer  can  reduce  (but 
not  eliminate  completely)  the  reactive 
supply  and  voltage  control  needs  and 
costs  that  its  transaction  imposes  on  the 
transmission  provider's  system.  For 
example,  a  customer  who  controls 
generating  units  equipf>ed  with 
automatic  voltage  control  equipment 
may  be  able  to  use  those  units  to  help 
control  the  voltage  locally  and  reduce 
the  reactive  power  requirement  of  the 
transaction.'**  However,  if  these  units 
are  not  always  available  or  are  not 
subject  to  the  direction  of  the  control 
area  operator,  their  occasional  use  may 
not  reduce  the  investment  required  by 
the  control  area  operator  in  reactive 
power  facilities.  It  merely  reduces 
temporarily  the  cost  of  operating  these 
facilities.  Consistent  with  this 
imderstanding,  we  will  modify 
Schedide  2  of  the  tariff  to  allow  a 
transmission  customer  to  supply  at  least 
part  of  the  reactive  power  service  it 
requires.  We  will  continue  to  require 
reactive  power  service  to  be  provided  by 
and  purchased  from  the  transmission 
provider.  However,  a  transmission 
customer  may  satisfy  part  of  its 
obligation  through  self-provision  or 
purchases  from  generating  facilities 
imder  the  control  of  the  control  area 
op>erator.  The  transmission  customer's 
service  agreement  should  specify  all 
reactive  supply  arrangements.  * 

We  deny  the  California  DWR  and 
TAPS  request  that  customer-owned 
generation  facilities  that  are  available  to 
supply  reactive  power  should 
automatically  receive  a  credit  However, 
as  the  Final  Rule  states,  a  customer  may 
reduce  the  charge  for  this  service  to  the 
extent  it  can  reduce  its  requirement  for 
reactive  power  supply.  We  do  not 
believe  a  transmission  customer  can 
satisfy  all  of  its  reactive  requirements  or 
allow  the  transmission  provider  to  avoid 


■**  FERC  Suts.  a  Rags,  at  31716-17:  mimeo  at 
239. 


■«*  See  aJao  C^un.  Caitin  notei  that  it  doe*  and 
could  continue  to  provide  at  least  a  portion  of 
reactive  power. 

•«  See  alK>  APPA. 


<**The  location  and  operating  caprixlities  of  die 
generator  will  affect  its  ability  to  reduce  reactive 
power  reqtiiremeots. 
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investment  in  reactive  power  related 
facilities.  Concerning  the  other  request 
of  TAPS,  we  will  not  require  that  the 
supply  of  reactive  power  be  on  a 
gridwide  or  regionwide  basis.  Because 
reactive  power  must  be  supplied  near 
the  point  of  need,  we  are  not  persuaded 
that  gridwide  supply  is  feasible. 

c.  Energy  Imbalance  Service 

In  the  Final  Rule,  the  Commission 
concluded  that  Energy  Imbalance 
Service  must  be  offered  for  transmission 
within  and  into  the  transmission 
provider's  control  area  to  serve  load  in 
the  area.'*'  However,  the  Commission 
noted,  a  transmission  customer  can 
reduce  or  eliminate  the  need  for  energy 
imbalance  service  in  several  ways. 

Energy  imbalance  Service  is  provided 
when  the  transmission  provider  makes 
up  for  any  difference  that  occurs  over  a 
single  hour  between  the  scheduled  and 
the  actual  delivery  of  energy  to  a  load 
located  within  its  control  area.  For 
minor  hourly  differences  between  the 
scheduled  and  delivered  energy,  the 
transmission  customer  is  allowed  to 
make  up  the  difference  within  30  days 
(or  other  reasonable  period  generally 
accepted  in  the  region)  by  adjusting  its 
energy  deliveries  to  eliminate  the 
imbalance.  A  minor  difference  is  one  for 
which  the  actual  energy  delivery  differs 
from  the  scheduled  energy  by  less  than 
1.5  percent,  except  that  any  hourly 
difference  less  than  one  megawatt-hour 
is  also  considered  minor.  Thus,  the 
Final  Rule  established  an  hourly  energy 
deviation  band  of  ±/ 1.5  percent  (with  a 
minimum  of  1  MW)  for  energy 
imbalance.  The  transmission  customer 
must  compensate  the  transmission 
provider  for  an  imbalance  that  falls 
outside  the  hourly  deviation  band  and 
for  accumulated  minor  imbalances  that 
are  not  made  up  within  30  days. 

(1)  Description  of  Energy  Imbalance 

Rehearing  Requests 

.  North  Jersey  asserts  that  the 
definitions  of  Energy  Imbalance  Service 
and  Backup  Supply  Service  are 
conflicting  and  need  clarification.  North 
Jersey  proposes  that  Energy  Imbalance 
Service  be  clarified  to  state  that  a 
trai^mission  provider  will  be  required 
to  supply  power  to  a  customer  "within 
the  dispatch  period  of  the  transmission 
provider's  tariff."  It  states  that  this 
assures  power  when  a  customer  is 
unable  to  change  its  nominations  to 
match  its  generation  capabilities.  On  the 
other*hand.  North  Jersey  states  that 
Backup  Supply  Service  should  be  the 


supply  of  power  for  a  period  longer  than 
the  tariff  dispatch  period. 

NIMO  asserts  that  the  Commission 
should  recognize  that  there  is  another 
type  of  Energy  Imbalance  Service.  If  a 
generator  is  located  in  one  control  area, 
but  transfers  the  power  to  load  in 
another  control  area,  there  is  a  potential 
mismatch  between  the  amount  of  power 
scheduled  for  delivery  by  the  generator 
and  the  amount  it  actually  provides  to 
the  operator  of  the  control  area  where  it 
is  located. 

Nebraska  Public  Power  District 
(NPPD)  states  that  allowing  third  parties 
to  provide  Energy  Imbalance  Service 
and  Regulation  and  Frequency  Response 
Service  could  jeopardize  system 
reliability.  It  argues  that  the 
transmission  provider  must  have  the 
right  to  approve  the  third  party  provider 
of  these  services  and  the  right  to 
physically  meter  the  loads  located  out  of 
the  transmission  provider's  control  area 
or  otherwise  monitor  these  services  to 
be  assiu'ed  that  they  are  provided 
satisfactorily. 

NCMPA  argues  that  because  of  the 
potential  for  abuse,  the  Commission 
should  grant  an  exemption  from  an 
energy  imbalance  charge  if  the  source  of 
the  energy  shortfall  is  a  generating 
resource  that  has  been  turned  over  to 
the  transmission  provider's  dispatching 
control  for  meeting  control  area 
requirements. 

Commission  Conclusion 

We  clarify  that  Energy  Imbalance 
Service  is  used  to  supply  energy  for 
mismatches  between  scheduled 
deliveries  and  actual  loads  that  may 
occiu  over  an  hour.  We  do  not  intend 
it  to  be  used  as  a  substitute  for  operating 
reserves  when  there  is  an  outage  of 
generation  supply  or  transmission.  The 
Final  Rule  states  that  if  a  customer  uses 
either  type  of  operating  reserve,  it  must 
expeditiously  replace  the  reserve  with 
backup  power  to  reestablish  required 
minimum  reserve  levels.'™ 

Order  No.  888  specifies  that  there  is 
no  obligation  on  the  transmission 
provider  to  provide  power  to  the 
customer  for  a  "time  longer  than 
specified  in  the  tariff'  for  the  customer's 
own  backup  supply  to  be  made 
available.*^'  The  order  also  states  that 
"any  arrangements  for  the  supply  of 
such  service  [i.e..  Backup  Supply 
Service)  by  the  transmission  provider 
should  be  specified  in  the  customer's 
service  agreement."  '^  We  revise  the 


■••  f=^RC  SUU.  ft  Regs.  U  31.717:  mimeo  at  24a 


"*>C)rder  No.  SM  imposes  no  obligation  on  the 
transmission  provider  (o  furnish  replacement  power 
on  a  long-term  basis  if  the  customer  loses  its  source 
of  supply. 

>'•<  FERC  SUts.  &  Regs,  at  31.711;  mimeo  at  222. 

•^FERC  StaU.  k  Regs,  at  31.711;  miJiieo  at  223. 


first  statement  to  clarify  that  the 
transmission  customer's  service 
agreement,  not  the  tariff,  should  specify 
any  arrangements  for  backup  service  by 
the  transmission  provider,  including  the 
time  within  which  backup  power 
supply  will  be  made  available.  The  time 
should  correspond  to  the  time  necessary 
to  restore  operating  reserves  that  is 
generally  accepted  in  the  region  and 
consistently  followed  by  the 
transmission  provider. 

NIMO  asserts  that  two  types  of  energy 
imbalance  can  occur  if  the  generator  and 
the  load  are  in  different  control  areas. 
These  are  (1)  a  mismatch  between  the 
energy  scheduled  to  be  received  in  the 
load's  control  area  and  the  actual  hoiu'ly 
energy  consumed  by  the  load,  and  (2)  a 
mismatch  between  energy  scheduled  for 
delivery  from  the  generator's  control 
area  and  the  amount  of  energy  actually 
generated  in  the  hour.  The  Energy 
Imbalance  Service  in  the  Final  Rule 
applies  to  the  first  case  only.  Although 
we  agree  that  the  second  type  of 
mismatch  can  occur,  we  will  not 
designate  as  Energy  Imbalance  Service  a 
mismatch  between  energy  scheduled 
and  energy  generated.  Energy  Imbalance 
Service  in  this  Rule  applies  only  to  the 
obligation  of  the  transmission  provider 
to  correct  the  first  type  of  energy 
mismatch,  one  caused  by  load 
variations. 

In  general,  the  amount  of  energy  taken 
by  load  in  an  hour  is  variable  and  not 
subject  to  the  control  of  either  a 
wholesale  seller  or  a  wholesale 
requirements  buyer.  The  Energy 
Imbalance  Service  that  we  require  as  our 
ancillary  service  has  a  bandwidth 
appropriate  for  load  variations  and 
should  have  a  price  for  exceeding  the 
bandwidth  that  is  appropriate  for 
excessive  load  variations.  Although 
NIMO  states  correctly  that,  where  two 
control  areas  are  involved,  there  can 
also  be  a  mismatch  between  energy 
scheduled  and  energy  generated,  NIMO 
has  not  explained  why  this  mismatch 
should  have  the  same  bandwidth  and 
price  as  our  Energy  Imbalance  Service. 
Indeed,  we  believe  it  should  not. 

A  generator  should  be  able  to  deliver 
its  scheduled  hourly  energy  with 
precision.  If  we  were  to  allow  the 
generator  to  deviate  from  its  schedule  by 
1.5  percent  without  penalty,  as  long  as 
it  retiuned  the  energy  in  kind  at  another 
time,  this  would  discoiuage  good 
generator  operating  practice.  A 
generation  supplier  could  intentionally 
generate  less  power  when  its  generating 
cost  is  high  and  make  it  up  when  its  cost 
is  lower  if  the  second  type  of  mismatch 
is  included  in  our  Energy  Imbalance 
Service.  Instead,  a  generator  will  have 
an  interconnection  agreement  with  its 
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transmission  provider  or  control  area 
operator,  and  we  expect  that  this 
agreement  will  specify  the  requirements 
for  the  generator  to  meet  its  schedule, 
and  for  any  consequence  for  persistent 
failure  to  meet  its  schedule,  "rhis- 
agreement  will  be  tailored  to  the  parties' 
specific  standards  and  circumstances, 
and,  although  such  arrangements  must 
not  be  unduly  preferential  or 
discriminatory  (e.g.,  must  be 
comparable  for  all  wholesale  sellers, 
including  the  transmission  provider's 
own  wholesale  sales),  we  prefer  not  to 
set  these  standards  generically  for  all 
parties.'" 

We  disagree  with  NCMPA's  argument 
regarding  an  exemption  fit>m  Energy 
Imbalance  Service  when  the  control  area 
operator  controls  the  generating 
resource.  As  discussed  above  and  in  the 
Final  Rule,  energy  imbalance  results 
from  a  mismatch  between  a  scheduled 
receipt  and  actual  load  in  the  control 
area  of  the  transmission  provider. 
Energy  imbalance  can  occur  if  the  actual 
load  differs  from  the  scheduled  receipt 
regardless  of  who  controls  the 
generating  resource. 

As  specified  in  the  Final  Rule,  to 
ensure  the  reliability  of  the  power 
system,  a  transmission  customer  is 
obligated  to  obtain  Energy  Imbalance 
Service  and  Regulation  and  Frequency 
Response  Service  for  its  transactions. 
We  clarify  for  NPPD  that  the 
transmission  customer  may  not  decline 
the  transmission  provider's  offer  of 
these  ancillary  services  unless  it 
demonstrates  to  the  transmission 
provider  that  it  has  acquired  the 
services  from  another  source.  This 
demonstration  must  show  that  the 
customer's  alternative  arrangement  for 
ancillary  services  is  adequate  and 
consistent  with  Good  Utilify  Practice. 
The  transmission  customer's  service 
agreement  should  specify  any 
alternative  arrangements  for  the 
provision  of  these  (or  any  other) 
ancillary  services. 

(2)  Energy  Imbalance  Bandwidth 

As  explained  above,  Schedule  4 
(Energy  Imbalance  Service)  of  the  tariff 
allows  the  transmission  provider  to 
charge  a  transmission  customer  serving 
load  in  its  control  area  for  taking  an 
amount  of  energy  in  any  hour  that  is  1.5 


m  Many  prtmsioos  regarding  the  reliable 
operation  and  performance  of  both  generation  aai 
load  will  be  included  in  supply  interconnection 
agreements  and  transmission  customer  service 
agreements.  The  fact  that  we  have  designated  six 
services  as  necessary  to  prevent  undue 
discrimination  in  transmission  service  should  not 
be  interpreted  as  our  having  set  out  a  complete  aet 
of  interconnected  operations  services  and 
conditions  necessary  for  reliable  and  orderly  bulk 
power  system  managonent. 


percent  more  or  less  than  the  amoimt  of 
energy  scheduled  for  that  hour.  In  the 
pro  forma  tariff,  the  minimum  amount 
of  energy  that  can  be  assessed  a  charge 
in  an  hour  is  one  megawatt-hour. 

Rehearing  Requests 

Several  entities  argue  that  this  energy 
imbalance  bandwidth  is  too  narrow  and 
should  be  increased. ''*  APPA  asserts 
that  the  narrow  bandwidth  imposes 
obligations  on  the  transmission 
customer  that  the  transmission  provider 
does  not  impose  on  itself.'^'  TAPS 
argues  that  ihe  1.5  percent  bandwidth 
"makes  no  sense  because  it  simply 
imposes  a  penalfy  for  existence  as  a 
small  utilify."  Redding  states  that  the 
1.5  percent  energy  imbalance 
bandwidth  is  not  appropriate  for 
transmission  to  a  small  utilify  that  does 
not  operate  a  control  area.  In  opposing 
the  narrow  bandwidth,  TDU  Systems 
notes  that  metering  error  is  typically 
within  a  range  of  ±2  percent.  It  further 
argues  that  it  is  impossible  for  smaller 
systems  with  low  load  factors,  larger 
load  swings,  and  the  need  to  change  the 
output  quickly  for  a  single  unit  to 
operate  within  the  narrow  bandwidth. 
Others  assert  that  a  too-narrow 
bandwidth  creates  a  burdensome  level 
of  billings  unless  schedule  changes  are 
permitted  more  frequently  than 
hourly."*  They  fear  that  meeting  the  1.5 
percent  bandwidth  would  require 
expensive  dynamic  scheduling. 

Some  entities  recommend  a  particular 
alternative  bandwidth.'^  TDU  Systems 
suggests  a  sliding  scale  as  follows.  There 
would  be  a  bandwidth  of  ±5  percent  of 
scheduled  energy  for  transactions  of  500 
MW  or  less,  decreasing  to  ±1.5  percent 
for  transactions  of  5.000  MW  or  more, 
with  a  minimiim  bandwidth  of  ±5  MWh 
in  all  cases.  Alternatively,  TDU  Systems 
says  that  network  customers  could  be 
entitled  to  a  bandwidth  equal  to  their 
load  ratio  share  of  the  amount  (not 
percentage)  of  their  transmission 
provider's  inadvertent  interchange, 
again  subject  to  a  minimum  of  5  MWh. 
TAPS  recommends  that  the  deviation 
bandwidth  be  changed  to  6  percent  of 
the  transmission  customer's  daily  peak 
demand,  with  a  mininniiii  bandwidth  of 
4  MWh. 

NRECA  proposes  an  alternative 
approach  (previously  set  forth  in  its 
comments  on  the  proposed  rule):  a 
customer's  "energy  compensation 
balance"  should  be  determined  for  each 


"*£.g..  APPA.  NRECA.  Blue  Ridge.  Cooperative 
Power.  Wabash.  TDU  Systems,  Redding,  TAPS. 

■^  See  also  TDU  Systems. 

■^£.g.,  NRECA.  Blue  Ridge,  Cooperative  Power. 
Wabash. 

•"£.g.,  TDU  Systenu.  TAPS.  NRECA.  Wabash. 
Redding. 


hour  based  on  the  net  energy  deviation  . 
from  the  "bandwidth  base,"  which 
NRECA  defines  as  the  greater  of  (i)  the 
customer's  total  on-line  and  available 
generator  capacify  associated  with  the 
generation  dispatched,  or  (ii)  the  siun  of 
a  ctistomer's  maximum  hourly  demands 
at  each  of  its  recipient  interfrices. 
NRECA  states  that  its  proposal  sets  forth 
separate  compensation  based  on 
whether  there  is  an  overdelivery  or  an 
underdelivery  outside  a  five  percent 
bandwidth. 

Wabash  argues  that  the  Commission 
should  use  a  deviation  bandwidth  based 
on  a  period  other  than  a  single  hour,  for 
example,  use  a  known  historical 
niunber,  such  as  the  minfimiim  hourly 
load  diuing  the  previous  calendar  year. 
Wabash  states  that  if  a  larger  bandwidth 
is  not  adopted,  the  Commission  should 
permit  a  transmission  customer  that  is 
purchasing  spinning  or  supplemental 
operating  reserves  as  an  ancillary 
service  to  use  those  purchases  as  the 
basis  for  an  expandend  deviation 
bandwidth.  In  addition,  Wabash  asks 
the  Commission  to  clarify  that  an 
imbalance  resulting  frxim  a  system 
emergency  situation  caused  by  loss  or 
Mluire  of  facilities  should  be  coimted  as 
"inadvertent  loads"  and  reftaid  in  like 
hours  at  mutually  agreed  times  and  pay- 
back amoimts. 

Redding  points  out  that  the  NERC  (A2 
Criterion)  establishes  a  constant 
bandwidth  for  every  hour  of  the  year 
and  should  be  used  instead.  For  energy 
imbalances  of  less  than  1.5  percent. 
Schedule  4  of  the  tariff  allows  the 
energy  to  be  returned  in  kind  within  30 
days,  after  which  payment  must  be 
made.  Redding  argues  that  the  30-day 
period  should  be  deleted.  Instead  the 
Commission  should  follow  current 
industry  practice  of  allowing  reasonable 
deviations  to  be  carried  forward  into  the 
next  month  so  as  to  avoid  an  accoimting 
nightmare.  Finally,  Redding  argues  that 
the  bandwidth  for  network  service 
should  apply  to  the  entire  netwoik  load 
and  not  to  a  "scheduled  transaction." 

Wisconsin  Miuiicipals  asks  the    • 
Commission  to  clarify  that  if  parties 
have  reached  a  settlement  that 
establishes  a  wider  band,  the 
transmission  provider  may  not  use 
Order  No.  888  to  avoid  this  settlement 
obligation. 

TAPS  argues  that  any  charges  for 
exceeding  the  bandwidth  should  be 
cost-based  and  compensation  should  be 
symmetrical  for  over-and  imder- 
deliveries.'^  TAPS  further  argues  that 


■'"On  the  other  hand.  Wabash  argues  that 
pursuant  to  industry  practice,  overdeliveries  should 
be  treated  difiefently  than  undanMi  varies  outside 
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the  bandwidth  should  not  be  applied  by 
transaction,  and  customers  should  not 
have  to  pay  for  imbalances  caused  by 
transmission  provider  dispatch 
mistakes. 

TDU  Systems  states  that  public 
utilities  should  be  placed  on  notice  that 
they  will  not  be  permitted  to  collect  100 
mills  per  kWh  for  energy  supplied  by  a 
ciistomer  in  excess  of  its  schedules,  as 
some  have  sought  in  tariffs  already  filed. 

Comiiiiaaion  Conclusion 

Energy  hnbalance  Service  includes  a 
bandwidth  to  promote  good  scheduling 
practices  by  transmission  customers.  It 
is  important  that  the  implementation  of 
each  scheduled  transaction  not  overly 
burden  others. 

We  do  not  agree  with  APPA  that  the 
bandwidth  imposes  an  obligation  on  the 
transmission  customer  that  the 
transmission  provider  does  not  impose 
on  itself.  The  Final  Rule  treats  all 
wholesale  customers  comparably.  The 
transmission  provider  must  also  use  its 
pro  forma  tariff  and  apply  the  same 
bandwidth  for  sales  to  its  wholesale 
customers. 

Many  commenters  assert  that  the 
energy  imbalance  bandwidth  of  ±1.5 
percent  is  too  narrow  and  is  difficult  to 
meet  for  small  utilities.  Several  prop>ose 
an  alternative  bandwidth  or  a  larger 
minimum  deviation.  We  believe  that  the 
bandwidth  included  in  the  Final  Rule 
pro  forma  tariff  is  consistent  with  what 
the  industry  has  been  using  as  a 
standard  and  is  as  close  to  an  industry 
standard  as  anyone  can  set  at  this  time. 
However,  we  will  set  a  larger  minimum 
deviation  to  meet  the  needs  of  small 
customers.  The  minimum  energy 
imbalance  is  now  two  megawatt-hours 
per  hour  (2  MW  minimum  in  the  pro 
forma  tariff).  This  adequately  addresses 
the  concerns  raised  by  small  utilities 
because  they  may  exceed  the  bandwidth 
without  exceeding  this  minimum.  For 
example,  a  transmission  customer  that 
transfers  less  than  133  MW  (1.5  percent 
of  133  MW  is  2  MW.  the  minimum 
energy  imbalance)  has  a  larger 
percentage  bandwidth  than  ±1.5 
percent.  The  band%vidth  set  forth  in  the 
pro  forma  tariff  provides  a  needed 
incentive  for  a  transmission  customer  to 
deliver  an  amount  of  energy  each  hour 
that  is  reasonably  close  to  the  amount . 
scheduled,  while  at  the  same  time 
recognizing  the  needs  of  small  utilities. 
To  help  customers  with  the  difficulty  of 
forecasting  loads  far  in  advance  of  the 
hour,  the  Final  Rule  pro  forma  tariff 
permits  schedule  changes  up  to  twenty 
minutes  before  the  hour  at  no  charge.  By 


updating  its  schedule  before  the  hour 
begins,  a  transmission  customer  should 
be  able  to  reduce  or  avoid  energy 
imbalance  and  associated  charges. 
However,  we  will  allow  the  transmitting 
utility  and  the  customer  to  negotiate  and 
file  another  bandwidth  more  flexible  to 
the  customer,  subject  to  a  requirement 
that  the  same  bandwidth  be  made 
available  on  a  not  unduly 
discriminatory  basis. 

We  disagree  with  Wabash's  request  to 
require  a  transmission  provider  to 
expand  its  energy  imbalance  bandwidth 
for  a  transmission  customer  purchasing 
spinning  and  supplemental  reserves. 
Unlike  Energy  Imbalance  Service,  which 
treats  deviations  between  scheduled  and 
actual  hourly  energy  deliveries, 
spinning  and  supplemental  reserves 
provide  generating  capacity  that 
responds  to  contingency  situations  {e.g., 
loss  or  failure  of  facilities).  Order  No. 
888  requires  a  transmission  customer  to 
obtain  these  operating  reserve  ancillary 
services  for  its  transactions.  Therefore, 
Wabash  is  simply  requesting  a  larger 
energy  imbalance  bandwidth.  We  have 
selected  the  bandwidth  to  promote  good 
scheduling  practices  by  transmission 
customers.  A  larger  bandwidth  may 
introduce  poor  operating  practices  that 
could  affect  the  reliability  of  the  system. 
If  the  Energy  Imbalance  Service 
bandwidth  were  larger,  energy  supplied 
within  this  expanded  bandwidth  could 
be  provided  from  reserve  capacity. 
Some  reserve  capacity  may  not  then  be 
available  when  needed  for  system 
reliability.  However,  as  stated  in  the 
Final  Rule,  we  will  allow  a  transmission 
provider  to  assemble  packages  of 
ancillary  services  (not  bundled  with 
basic  transmission  service)  that  can  be 
offered  at  rates  that  are  less  than  the 
total  of  individual  charges  for  the 
services  if  purchased  separately.'^ 

In  response  to  Wabash's  other 
concern,  we  believe  that  emergency 
sitiiations  caused  by  loss  or  failure  of 
facilities  should  be  addressed  in  the 
transmission  customer's  service 
agreement  (or  the  generation  supplier's 
separate  interconnection  agreement)  and 
not  as  part  of  Energy  Imbalance  Service. 

In  response  to  Redding's  statement 
that  the  NERC  (A2  criterion)  establishes 
a  constant  bandwidth  for  imbalances, 
we  note  that  NERC  has  set  a  standard  for 
a  kind  of  deviation  that  is  different  from 
our  Energy  Imbalance  Service.  NERC's 
bandwidth  is  for  inadvertent 
interchange  between  a  control  area  and 
all  other  control  areas.  Redding  has 
presented  no  reason  that  our  Energy 
Imbalance  Service  bandwidth  should  be 
the  same  as  NERC's  inadvertent 


interchange  bandwidth.  Regarding  its 
concern  about  the  in-kind  repayment 
period,  we  note  that  Schedule  4  does 
not  always  require  a  30-day  period  for 
in-kind  repayment  of  energy 
imbalances;  it  also  permits  a  term  that 
the  transmission  provider  consistently 
follows  and  is  generally  accepted  in  the 
region.  In  addition,  we  clarify  that  the 
t>aindwidth  for  network  service  applies 
to  the  entire  network  load. 

With  respect  to  Wisconsin 
Municipals'  request,  we  clarify  that  the 
Final  Rule  does  not  require  parties  to  a 
contract  that  went  into  effect  prior  to 
July  9,  1996  to  stop  using  a  wider 
bandwidth  established  by  settlement 
However,  service  provided  pursuant  to 
a  settlement  that  was  expressly 
approved  subject  to  the  outcome  of 
Order  No.  888  on  non-rate  terms  and 
conditions  must  be  revised  in  the 
subsequent  compliance  filing  to  reflect 
the  language  contained  in  the  pro  forma 
tariff.'^  Subsequent  to  the  compliance 
tariff  filing,  public  utilities  are  free  to 
file  under  section  205  to  revise  the 
tariffs  (e.g.,  to  reflect  various  settlement 
provisions)  and  customers  are  free  to 
pursue  changes  under  section  206.'*' 

In  resp>onse  to  arguments  regarding 
the  price  of  Energy  Imbalance  Service, 
we  note  that  the  Final  Rule  intentionally 
does  not  provide  detailed  pricing 
requirements.  We  require  the 
transmission  provider  to  determine  and 
apply  to  the  Commission  for  appropriate 
rates  for  Energy  Imbalance  Service  as 
part  of  its  transmission  tariff. 
Transmission  customers  may  address 
any  disagreements  with  a  specific 
charge  in  the  company's  transmission 
rate  case. 

2.  Ancillary  Services  Obligations 

In  the  Final  Rule,  the  Commission 
distinguished  two  groups  or  categories 
of  ancillary  services:  (1)  services  that  the 
transmission  provider  is  required  to 
provide  to  all  of  its  basic  transmission 
customers  under  the  tariff,  and  (2) 
services  that  the  transmission  provider 
is  required  to  offer  to  provide  only  to 
transmission  customers  serving  load  in 
the  provider's  control  area.  The 
Commission  required  a  transmission 
provider  that  operates  a  control  area  to 
provide  the  first  group  of  ancillary 
services  and  the  transmission  customer 


the  dariatioa  band.  It  adds  thai  tha  ratafar 
uadardalivwias  ihouJd  be  coet-baead. 


>FERC  Stats,  ft  Ragi.  at  31,719:  mjoieo  at  24«. 


""  See  Order  on  Non-Rale  Terms  and  Conditions. 
77FERC161.144al61.53«(1996).  The  Commission 
explained: 

Order  f4o.  SSS  required  all  tariff  compliance 
filings  to  contain  non-rate  terms  and  conditioas 
identical  to  the  pro  forma  tariff,  with  a  limited 
exception  for  regional  practices,  and  with  four 
attachments  where  the  utility  could  propose 
specific  inserts. 

■■'  FERC  Stats,  ft  Rags,  at  31.770  n.514;  mioMoai 
399  n.514. 


to  purchase  these  services  from  the 
transmission  provider.  The  Commission 
required  a  transmission  provider  to  offer 
to  provide  the  ancillary  services  in  the 
second  group  to  transmission  customers 
serving  load  in  the  transmission 
provider's  control  area.  The 
Commission  required  the  transmission 
customer  serving  load  in  the 
transmission  provider's  area  to  acquire 
these  services,  but  allowed  the 
transmission  customer  to  do  so  from  the 
transmission  provider,  a  third  party  or 
self-supply. 

If  the  transmission  provider  is  a 
public  utility  providing  basic 
transmission  service,  but  is  not  a  control 
area  operator,  the  Commission  allowed 
the  transmission  provider  to  fulfill  its 
obligation  to  provide,  or  offer  to 
provide,  ancillary  services  by  acting  as 
the  tmstomer's  agent.  In  this  case,  if  the 
control  area  operator  is  a  public  utility, 
the  Commission  required  the  control 
area  operator  to  offer  to  provide  all 
ancillary  services  to  any  transmission 
customer  that  takes  transmission  service 
over  facilities  in  its  control  area  whether 
or  not  the  control  area  operator  owns  or 
controls  the  &cilities  used  to  provide 
the  basic  transmission  service. 

a.  Obligation  of  a  Control  Area  Utility 

Rehearing  Requests 

Carolina  P&L  asks  the  Conunission  to 
clarify  that  the  transmission  provider  is 
not  required  to  provide  control  area 
services  to  another  utility  operating  a 
control  area  that  simply  chooses  not  to 
provide  for  its  own  control  area 
obligations.  It  argues  that  this  is  not 
justified  in  a  competitive  bulk  power 
market. 

Maine  Public  Service  asserts  that  a 
transmission  provider  that  is  not  a 
NERC-recognized  control  area  can 
provide  ancillary  services  from  its  own 
focilities.  It  asks  that  the  Commission 
clarify  that  this  is  permissible.  At  a 
minimum.  Maine  Public  Service  states 
that  the  Commission  must  allow 
transmission  providers  on  a  case-by- 
case  basis  to  establish  that  they  provide 
ancillary  services  even  if  they  are  not 
NERC-recognized  control  areas  or  do  not 
satisfy  the  Commission's  definition 
(citing  the  initial  decision  in  Maine 
Public  Service  Company.  74  FERC 
163.011(1996)). 

Similarly,  California  DWR  states  that 
it  has  been  operating  since  1983  as  a 
quasi-control  area,  self-providing  most, 
if  not  all,  of  the  ancillary  services  it 
uses.  It  also  notes  that  it  provides  such 
services  to  its  utility  transmission 
providers.  California  DWR  argues  that  it 
is  entitled  to  appropriate  compensation 
for  all  ancillary  services  that  it  provides 


to  its  transmission  providers  or  other 
parties. 

Commission  Conclusum 

In  response  to  Carolina  P&L.  we 
clarify  that  the  Final  Rule  does  not 
require  a  control  area  operator  to 
provide  control  area  services  within 
another  control  area. 

Except  for  the  ancillary  service  called 
Scheduling.  System  Control  and 
Dispatch. '*2  the  Final  Rule  does  not 
preclude  a  transmission  provider  that  is 
not  a  contaol  area  operator  from  offering 
ancillary  services  to  its  transmission 
customers. 

Order  No.  888  requires  that  a 
transmission  customer  obtain  or  provide 
ancillary  services  for  its  transactions.  If 
a  transmission  customer  can  self-supply 
a  portion  of  its  requirement  for  ancillary 
services  (other  than  Scheduling.  System 
Control,  and  Dispatch  Service),  it 
should  pay  a  reduced  charge  for  these 
services.  As  with  the  transmission 
provider,  a  third  party  may  offer 
ancillary  services  voluntarily  to  other 
customers  if  technology  permits. 
However,  simply  supplying  some 
duplicative  ancillary  services  (e.g.. 
providing  reactive  power  at  low  load 
periods  or  providing  it  at  a  location 
where  it  is  not  needed)  in  ways  that  do 
not  reduce  the  ancdllary  services  costs  of 
the  transmission  provider  or  that  are  not 
coordinated  with  the  control  area 
operator  does  not  qualify  for  a  reduced 
charge.  The  transmission  customer  must 
make  separate  arrangements  with  the 
transmission  provider  or  control  area 
operator  to  supply  its  own  ancillary 
services  and  sp>ecify  such  arrangements 
in  its  service  agreement 

b.  Obligation  to  Provide  Dynamic 
Scheduling 

Dynamic  scheduling  electronically 
moves  a  generation  resource  or  load 
from  the  control  area  in  which  it  is 
physically  located  to  a  new  control  area. 
In  the  Final  Rule,  the  Commission 
concluded  that  it  would  not  require  the 
transmission  provider  to  offer  Dynamic 
Scheduling  Service  to  a  transmission 
tmstomer,  although  a  transmission 
provider  may  do  so  voluntarily.  If  the 
crustomer  wants  to  purchase  this  service 
from  a  third  party,  the  Commission 
stated  that  the  transmission  provider 
should  make  a  good  fiaith  effort  to 
accommodate  the  necessary 
arrangements  between  the  customer  and 


■■2  As  NERC  and  others  pointed  out  in  their 
comments  on  the  proposed  rule,  this  service  can  be 
provided  only  by  the  operator  of  the  control  area 
in  wrhich  the  transmission  facilities  used  are 
located.  FERC  SUU.  ft  Rags,  at  31.716;  mimeo  at 
238. 


the  third  party  for  metering  and 
communication  facilities. 

Rehearing  Requests 

AMP-Ohio  asks  that  the  Commission 
clarify  that  the  transmission  provider  is 
required  to  provide  dynamic  scheduling 
"to  the  extent  a  transmission  customer 
needs  and  is  willing  to  pay  for 
reasonably  priced  dynamic  scheduling 
in  order  to  support  its  operations, 
including  in  order  to  integrate  its  loads 
and  resources  located  in  more  than  one 
control  area."  Wisconsin  Municipals 
also  asks  the  Commission  to  clarify  that 
dynamic  scheduling  must  be  provided  if 
technically  feasible  and  permitted  by 
regional  reliability  practices. 

Wisconsin  Municipals  further  asks 
that  the  Commission  clarify  that  if  the 
transmission  provider  has  agreed  to 
provide  dynamic  scheduling  in  a 
settlement,  it  may  not  use  its  Order  No. 
888  implementation  filing  to  void  this 
obligation. 

EEI  asks  that  the  Commission  clarify 
the  residual  obligations  of  a  control  area 
utilify  to  an  entity  that  electronically 
leaves  the  control  area  via  d3mamic 
scheduling. 

Craunission  Conchuion 

In  response  to  Amp-Ohio  and 
Wisconsin  Municipals,  we  note  that 
dynamic  scheduling  is  not  a  required 
ancillary  service  in  Order  No.  888,  and 
we  do  not  require  a  transmission 
provider  to  offer  this  service.  However, 
nothing  in  the  Final  Rule  precludes  a 
transmission  provider  from  offering  it  as 
a  separate  service.  Furthermore,  offering 
dynamic  scheduling  to  integrate  loads 
and  resoiuces  in  more  than  one  control 
area  is  also  not  rec^uired. 

Wiscxinsin  Mtuucipals'  argument  with 
respect  to  prior  settlements  has  been 
previously  addressed  in  Section 
IV.D.l.c.(2)  (Energy  Imbalance  Service). 

We  clarify  for  W.  that  once  dynamic 
scheduling  is  arranged,  each  of  the  two 
control  areas  has  ancillary  service 
responsibilities  under  the  Rule.  The 
reactive  power  obligations  of  the 
original  control  area  remain  and  cannot 
be  completely  supplied  by  distant 
sources.  Order  No.  888  requires,  in  the 
case  of  dynamic  scheduling,  both 
control  areas  to  provide  the  first  two 
ancillary  services  in  their  respective 
control  areas,  that  is,  (1)  Scheduling, 
System  Contool.  and  Dispatch  Service 
and  (2)  Reactive  Supply  and  Voltage 
Control  from  Generation  Sources 
Service,  and  the  new  control  area  to 
offer  the  remaining  ancillary  services  to 
the  dynamically  scheduled  entify.  In 
addition,  the  actual  energy  transfers 
between  the  two  control  areas  will 
require  basic  transmission  service.  We 
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expect  that  any  additional  obligations  of 
a  control  area  operator  to  an  entity  that 
electronically  leaves  the  control  area  via 
dynamic  scheduling,  such  as  backup 
procedures  for  the  failure  of 
telemetering  equipment,  will  be  set  out 
in  the  transmission  customer's  service 
agreement. 

c.  Obligation  As  Agent 

Rehearing  Requests 

A  transmission  provider  must  act  as 
an  agent  to  help  the  customer  acquire 
ancillary  services  if  the  transmission 
provider  cannot  provide  them  itself. 
NRECA  asks  whether  a  non-public 
utility  may  collect  a  reasonable  fee  for 
its  agency  services  in  fulfilling  its 
reciprocity  requirement. 

CommiasioB  Conclusion  • 

While  the  Final  Rule  does  not  allow 
a  public  utility  transmission  provider 
acting  as  an  ancillary  services  agent  to 
collect  a  fee  for  its  agency  service,  we 
do  not  have  similar  authority  to  deny  a 
non-public  utility  the  opportunity  to 
charge  a  fee  for  providing  an  agency 
service.  However,  to  the  extent  a  non- 
public utility  seeks  to  collect  an  agency 
fee  from  a  public  utility,  it  must  meet 
our  comparability  requirements  and 
charge  a  comparable  fee  to  its  own 
wholesale  merchant  function. 

3.  Miscellaneous  Ancillary  Services 
Issues 

a.  Transmission  Provider  as  Ancillary 
Services  Merchant 

Rehearing  Requests 

Allegheny  asserts  that  the  sale  of 
power  in  connection  with  ancillary 
services  would  make  the  transmission 
provider  a  wholesale  merchsmt  under 
the  Commission's  standards  of  conduct 
(citing  section  37.3  of  the  Commission's 
Regulations).  Allegheny  asks  that  the 
Commission  clarify  that  a  transmission 
provider's  employee  responsible  for 
providing  ancillary  services  is  not 
engaged  in  a  wholesale  merchant 
service  that  would  trigger  the  functional 
separation  requirement. 

Commission  Conclusion 

We  clarify  that  the  transmission 
provider's  sale  of  ancillary  services 
associated  with  its  provision  of  basic 
transmission  service  is  not  a  wholesafe 
merchant  function  for  purposes  of  Order 
No.  889.  This  is  because  the  provision 
of  ancillary  services  is  essential  for 
providing  transmission  service. 
However,  the  sale  of  ancillary  services 
not  associated  with  the  transmission 
provider's  provision  of  basic 
transmission  service  is  a  wholesale 
function  for  purposes  of  Order  No.  889. 


Thus,  if  an  employee  is  marketing  an 
ancillary  service  independent  of  the 
transmission  provider's  obligations  to 
provide  transmission  service,  i.e.,  as  a 
third  party  to  another  transmission 
provider's  basic  transmission  service 
customer,  the  employee  would  be 
providing  a  wholesale  merchant 
function  and  the  Order  No.  889 
Standards  of  Conduct  apply. 

b.  QF  Receipt  of  Ancillary  Services 

Rehearing  Requests 

North  Jersey  argues  that  the 
Conunission  did  not  engage  in  reasoned 
decisionmaking  in  ruling  that  Real 
Power  Loss  Service  is  not  an  ancillary 
service.  It  asserts  that  this  service  must 
be  provided  by  the  transmission 
provider.  North  jersey  further  argues 
that,  because  the  Commission  describes 
the  furnishing  of  real  power  loss  as  a 
sale  of  power,  this  could  prevent  a 
PURPA  qualifying  facility  (QF)  from 
being  a  transmission  service  customer. 
North  Jersey  states  that  a  QF  faces 
power  purchase  and  resell  restrictions 
under  the  Commission's  regulations. 
North  Jersey  asks  that  the  Commission 
find  that  receipt  of  Real  Power  Loss 
Service  from  a  third  party  to  complete 
a  transmission  transaction  is  not  a 
purchase  and  resale  of  power.  In 
addition.  North  Jersey  requests  that  the 
Commission  clarify  that  receipt  of 
ancillary  services  by  a  QF  does  not 
constitute  a  purchase  and  resale  of 
electric  power  that  would  jeopardize  its 
status  as  a  QF  (clarification  also 
requested  in  ER95-791-000).»»3 

Commission  Conclusion 

The  Commission  disagrees  with  North 
Jersey's  assertion  that  Real  Power  Loss 
Service  should  be  an  ancillary  service 
that  must  be  provided  by  the 
transmission  provider.  As  stated  in  the 
Final  Rule,  it  is  not  necessary  for  the 
transmission  provider  to  supply  Real 
Power  Loss  Service  to  effect  a 
transmission  service  transaction. 
Although  the  transmission  customer  is 
responsible  for  losses  associated  with  its 
transmission  service,  supply  of  losses  is 
purely  a  generation  service  that  can  be 
(1)  self  supplied;  (2)  purchased  from  the 
transmission  provider,  if  it  offers  this 
service;  or  (3)  purchased  from  a  third 
party. 

We  clarify  that  a  QF  arrangement  for 
receipt  of  Ileal  Power  Loss  Service  or 
ancillary  services  from  the  transmission 
provider  or  a  third  party  for  the  purpose 
of  completing  a  transmission  transaction 


is  not  a  sale-for-resale  of  power  by  a  QF 
transmission  customer  thJat  would 
violate  our  QF  rules. 

c.  Pricing  of  Ancillary  Services 

In  the  Final  Rule,  the  Conunission 
concluded  that  it  would  consider 
ancillary  services  rate  proposals  on  a 
case-by-case  basis  and  offered  general 
guidance  on  ancillary  services  pricing 
principles.'** 

Rehearing  Requests 

NREX:A  and  TDU  Systems  argue  that 
there  should  be  truth  in  transmission 
pricing  so  that  the  rate  is  clearly 
identified  as  including  or  excluding 
ancillary  services. 

AEP  asserts  that  if  a  purchaser  of 
ancillary  services  has  ^temative 
suppliers  of  these  services,  then  either 
the  transmission  provider  should  not  be 
required  to  provide  those  services  or  it 
should  be  able  to  charge  market  rates  for 
them.  Otherwise,  according  to  AEP,  the 
market  is  skewed  in  favor  of  the 
customer. 

Illinois  Power  argues  that  if  a 
transmitting  utility  demonstrates  that  it 
incurs  incremental  costs  from  its 
obligation  to  offer  to  provide  the 
required  ancillary  services,  it  should  be 
permitted  to  recover  such  costs  through 
an  adjustment  to  base  transmission 
rates. 

Commission  Conclusion 

The  Final  Rule  requires  unbundling  of 
individual  ancillary  services  from  basic 
transmission  service.  We  point  out  to 
NRECA  and  TDU  Systems  that  the 
transmission  provider  must  post  and 
update  prices  for  basic  transmission  and 
each  ancillary  service  on  its  OASIS.  As 
discussed  below  in  Section  IV.G.l.h. 
(Discounts),  the  Conunission  is  revising 
its  policy  regarding  the  discounting  of 
the  price  of  transmission  services. 
There,  we  establish  three  principal 
requirements  for  discounting  basic 
transmission  service.'"'  We  clarify  here 
that  these  principal  requirements  apply 
to  discounts  for  ancillary  services 
provided  by  the  transmission  provider 
in  support  of  its  provision  of  basic 
transmission  service.  However,  because 
ancillary  services  are  generally  not  path- 


'"In  Docket  No.  ER95-791  the  Commission 
ruled  that  this  issue  wa*  not  part  of  the  hearing  and 
that  North  lersey  should  file  lor  a  deciaialory  order 
to  resolve  the  matter. 


»«  FERC  Stats,  ft  Regs,  at  31.720-21;  minieo  at 
250-52. 

■**In  brief,  these  are  that  (l)any  offer  of  a 
discount  made  by  the  transmission  provider  mual 
be  announced  to  all  potential  ctistomers  solely  by 
posting  on  the  OASIS.  (2)  any  customer-initiated 
requests  for  discounts  (including  requests  for  one's 
own  use  or  for  an  affiliate's  use)  must  occur  solely 
by  posting  on  the  OASIS,  and  (3)  once  a  discount 
is  negotiated,  details  must  be  immediately  posted 
on  the  OASIS.  In  addition  to  these  three  principal 
requirements,  we  also  require  that  a  discount  agreed 
upon  for  a  path  must  be  extended  to  certain  other 
path*  described  in  Section  IV.G.l.h. 


specific,  a  discount  agreed  upon  for  an 
ancillary  service  must  be  offered  for  the 
same  period  to  all  eligible  customers  on 
the  transmission  provider's  system.  In 
addition,  if  a  transmission  provider 
offers  any  rate  or  packaged  ancillary 
service  discoimts,  it  must  p>ost  them  on 
its  OASIS  and  make  them  available  to 
affiliates  and  non-affiliates  on  a  basis 
that  is  not  unduly  discriminatory.  In 
this  manner,  any  discounting  of 
ancillary  service  prices  is  visible  to  all 
market  participants.  We  will  require 
that,  as  soon  as  practicable,  any 
"negotiation"  of  discounts  between  a 
transmission  provider  and  potential 
transmission  (and  ancillary)  service 
customers  should  take  place  on  the 
OASIS. '» 

We  continue  to  require  a  transmission 
provider  to  provide  or  offer  to  provide 
the  six  ancillary  services,  even  if  the 
transmission  customer  has  some 
alternative  suppliers.  We  distinguished 
these  six  services  from  others  (e.g..  Real 
Power  Loss  Services)  for  which  many 
suppliers  are  typically  available.  In 
some  cases,  only  the  transmission 
provider  can  provide  the  ancillary 
service;  in  other  cases  too  few  providers 
are  available  to  create  a  market  for  these 
services.  Fiulher,  we  were  persuaded  by 
the  comments  of  NERC  and  others  that 
these  services  are  essential  for 
reliabilify;  if  a  customer  must  obtain 
these  services  to  obtain  transmission 
service  there  must  be  a  default  provider 
of  these  services.  However,  mariwt- 
based  rates  for  some  of  the  ancillary 
services  may  be  appropriate  if  the  seller 
lacks  market  power  for  such  services. 
Market  power  issues  regarding  ancillary 
services  have  to  be  addressed  before 
market-based  rates  for  ancillary  services 
can  be  approved,  as  requested  by  AEP. 
We  will  consider  market-based  rates  for 
ancillary  services  on  a  case-by-case 
basis. 

In  reply  to  Illinois  Power,  we  agree 
that  the  transmission  provider  may 
incur  incremental  costs  from  its 
obligation  to  offer  to  provide  ancillary 
services.  We  believe,  however,  these 
costs  should  be  included  in  the  price  for 
those  services.  Order  No.  888  requires 
the  transmission  provider  to  unbundle 
the  cost  of  ancillaiy  services  from  the 
base  transmission  rate.  A  rebundling  of 
these  costs  with  the  base  transmission 
rate,  as  Illinois  Power  requests,  would 
not  satisfy  the  unbundling  requirement. 

E.  Real-Time  Infonnation  Networks 

In  the  Final  Ride,  the  Commission 
concluded  that  in  order  to  remedy 


undue  discrimination  in  the  provision 
of  transmission  services  it  is  necessary 
to  have  non-discriminatory  access  to 
transmission  information,  and  that  an 
electronic  information  system  and 
standards  of  conduct  are  necessary  to 
meet  this  objective."'  Therefore,  in 
conjunction  with  the  Final  Rule,  the 
Commission  issued  a  final  rule  adding 
a  new  Part  37  that  requires  the  creation 
of  a  basic  OASIS  and  standards  of 
conduct 

Rehearing  Requests 

Rehearing  requests  raising  arguments 
with  respect  to  specific  aspects  of 
OASIS  and  standards  of  conduct  are 
addressed  in  Order  No.  889-A,  issued 
concurrently  with  this  order. 

F.  Coordination  Arrangements:  Power 
Pools.  Public  Utility  Holding 
Companies,  Bilateral  Coordination 
Arrangements,  and  Independent  System 
Operators 

In  the  Final  Rule,  the  Commission 
explained  that  its  requirement  for  non- 
discriminatory transmission  access  and 
pricing  by  public  utilities,  and  its 
specific  requirement  that  public  utilities 
luibundle  their  transmission  rates  and 
take  transmission  service  imder  their 
own  tariffs,  apply  to  all  public  utilities' 
wholesale  sales  and  purchases  of 
electric  energy,  including  coordination 
transactions.'"*  While  the  Commission 
"grandfathered"  certain  existing 
requirements  agreements  and  non- 
economy  energy  coordination 
agreements,  it  also  determined  that 
certain  existing  wholesale  coordination 
arrangements  and  agreements  must  be 
modified  to  ensure  that  they  are  not 
unduly  discriminatory.  The 
Conunission  then  discussed  (as  set  forth 
further  below)  how  and  when  various 
types  of  coordination  agreements  will 
need  to  be  modified,  and  when  public 
utilify  parties  to  coordination 
agreements  must  begin  to  trade  power 
imder  those  agreements  using 
transmission  service  obtained  under  the 
same  open  access  transmission  tariff 
available  to  non-parties. 

The  Commission  explained  that  it  was 
addressing  four  broad  categories  of 
coordination  arrangements  and 
accompanying  agreements:  "tight" 
power  poob,  "loose"  power  pools, 
public  utility  holding  company 
arrangements,  and  bilateral  coordination 
arrangements. 

In  addition,  the  Commission 
explained  that  ISOs  may  prove  to  be  an 


effective  means  for  accomplishing 
comparable  access  and,  accordingly, 
provided  guidance  on  minimum  ISO 
characteristics. 

1.  Tight  Power  Pools 

The  Commission  required  public 
utilities  that  are  members  of  a  tight  pool 
to  file,  within  60  days  of  publication  of 
the  Final  Rule  in  the  Federal  Register, 
either.  (1)  an  individual  Final  Ride  pro 
forma  tariff;  or  (2)  a  joint  pool-wide 
Final  Rule  pro  forma  tariff.'"*  However, 
the  Commission  required  them  to  file  a 
joint  pool-wide  Final  Rule  pro  forma 
tariff  no  later  than  December  31 ,  1996. 
and  to  begin  to  take  service  under  that 
tariff  for  all  pool  transactions  no  later 
than  December  31, 1996.'^  The 
Commission  also  required  the  public 
utility  members  of  tight  pools  to  file 
reformed  p>ower  pooling  agreements  no 
later  than  December  31, 1996  if  the 
agreements  contain  provisions  that  are 
unduly  discriminatory  or  preferentiaL 

If  a  reformed  power  pooling 
agreement  allows  members  to  make 
transmission  conunitments  or 
contributions  in  exchange  for 
discounted  transmission  rates,  the 
Conunission  indicated  that  the  pool  may 
file  a  transmission  tariff  that  contains  an 
access  fee  (or  file  a  higher  transmission 
rate)  for  non-transmission  owning 
members  or  non-members,  justified  « 
solely  on  the  basis  of  transmission- 
related  costs. 

Rehearing  Requests 

Consumers  Power  asks  the 
Commission  to  clarify  that  Order  No. 
888  does  not  preclude  the  Michigan 
Electric  Coordinated  Systems  (KffiCS) 
from  being  in  compliance  by  removing 
all  transmission  functions  from  pool 
control  and  allowing  pool  members  or 
the  pool  to  take  transmission  service 
from  transmission-owning  pool 
members  under  their  open  access  tariffs. 
It  asserts  that  this  would  be  an  interim 
placeholder  alternative  while  retail 
deliberations  continue  in  Michigan. 
Furthermore,  as  one  of  the  two  members 
of  MECS,  Consumers  Power  indicates 
that  it  would  be  willing  to  consider 
further  modifications  that  would 
liberalize  membership  criteria  during 
the  transition  period  if  the  Commission 
otherwise  clarifies  that  the  MECS  Pool 
is  in  compliance  with  Order  No.  888. 


■■"  "Negotiation"  would  only  take  place  if  the 
tranamission  provider  or  potential  customer  seeks 
prices  below  the  ceiling  prices  set  forth  in  the  tariff. 


>•' FERC  Stats,  ft  Reg*,  at  31,  722;  mioMO  at  25S- 
56. 

'••FERC  Stat*,  ft  Regs,  at  31.725-27;  mimeo at 
266-70. 


"•FERC  StoU.  ft  Rags,  at  31.727-28:  awneo  at 
270-72. 

••"By  notice  issued  September  27.  1996,  the 
Coounission  extended  the  date  by  which  public 
utilities  that  are  members  of  tight  power  pools  muat 
take  service  under  joint  pool -wide  open  access 
transmission  tarifb  from  no  later  than  December  31, 
1996  to  60  days  after  the  filing  of  their  joint  pooi- 
wride  sectioo  206  compliance  tariff. 
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NY  Municipals  request  that  the 
Conunission  clarify  that,  particularly  if 
generation  services  are  to  be  provided  at 
market-based  rates,  monopoly 
transmission  services  must  continue  to 
be  provided  at  cost-based  rates  (raised 
in  connection  with  the  NYPP).  They 
also  ask  that  the  Commission  clarify  that 
)oint  pool-wide  tariffs  must  incorporate 
transmission  rates  that  are  uniform 
(non-pancaked)  and  strictly  based  on 
the  embedded  costs  of  the  transmission 
facilities  and  related  transmission 
expenses.  Moreover,  NY  Municipals 
argue  that  transmission  owners  should 
receive  a  credit  based  on  the 
depreciated  costs  of  their  transmission 
facilities. 

TAPS  also  asks  the  Commission  to 
clarify  that  pool-wide  and  system-wide 
tari&  must  contain  non-pancaked  rates. 

Commission  Conclusion 

While  Consumers  Power's  proposal  to 
remove  transmission  functions  from 
pool  control,  if  implemented  in  a  non- 
discriminatory fashion,  would  satisfy 
the  comparabilify  requirements  of  Order 
No.  888,  the  Commission  encourages 
Consumers  Power  to  pursue  a  pool-wide 
tariff.'*' 

NY  Municipal  Utilities'  concern  that 
rates  for  transmission  service  will  not  be 
priced  at  cost-based  rates  is  ill-founded. 
While  Order  No.  888  does  not  establish 
any  specific  pricing  methodology  for 
tariff  transmission  service,  the 
Commission  expects  all  transmission 
rate  proposals  Gled  on  compliance  to  be 
cost  based  and  to  meet  the  standard  for 
conforming  proposals  set  out  in  the 
Commission's  Transmission  Pricing 
Policy  Statement.  [See  18  CFR  2.22). 

Regarding  NY  Municipal  Utilities' 
and  TAPS's  requests  for  a  uniform  tariff 
with  non-pancaked  rates.  Order  No.  888 
does  not  require  a  non-pancaked  rate 
structure  unless  a  non-pancaked  rate 
structure  is  available  to  pool  members. 
Although  the  Commission  has 
encouraged  the  industry  to  reform 
transmission  pricing,  the  Commission's 
current  policy  does  not  mandate  a 
specific  transmission  rate  structure. 

With  regard  to  NY  Municipal 
Utilities'  concern  about  market-based 
rates  for  generation,  public  utility 
owners  of  existing  NYPP  generation  are 


■*^  It  is  not  clear  from  the  rehearing  request 
exactly  bow  the  current  members  of  MECS  are 
proposing  to  remove  all  transmission  functions 
from  pool  control  and  to  take  transmission  service 
under  their  individual  open  access  tariffs.  For 
example,  this  may  preclude  the  continuation  of 
joint  economic  dispatch  of  generating  facilities 
belonging  to  Consumer  Power  and  Detroit  Edison, 
which  the  rehearing  request  appears  to  assume 
would  continue.  However,  the  Commission  will 
address  the  adequacy  of  any  such  proposal  in  the 
context  of  the  appropriate  compliance  filings. 


not  eligible  to  charge  market-based 
power  sales  rates  absent  Commission 
approval.  Order  No.  888  allows  market- 
based  rates  only  if  the  seller  in  a  case- 
specific  filing  demonstrates  it  meets  the 
Commission's  well-established  criteria 
of  showing  that  it  and  its  affiliates  do 
not  have  or  have  adequately  mitigated 
transmission  market  power  and 
generation  market  power,  that  there  are 
no  other  barriers  to  entry,  and  there  is 
no  evidence  of  affiliate  abuse  or 
reciprocal  dealing.  With  regard  to 
requests  to  make  market-based  sales 
from  new  generation,  the  seller  does  not 
have  to  submit  evidence  of  generation 
market  power  in  long-run  bulk  power 
markets  (subject  to  challenge  where 
specific  evidence  can  be  presented);  '^ 
however,  for  sales  from  existing 
generation  at  market-based  rates,  the 
applicant  must  demonstrate  that  it 
lacks,  or  has  fully  mitigated,  generation 
market  power.  "^ 

In  response  to  NY  Municipals'  request 
that  transmission  owners  that  contribute 
transmission  facilities  to  a  power  pool 
should  receive  a  rate  credit  based  on  the 
depreciated  costs  of  those  transmission 
facilities,  we  agree  that  this  is  one 
possible  way  of  reflecting  a  pool 
member's  contributions  or  commitments 
of  transmission  facilities.  However,  NY 
Municipals  has  provided  no  rationale  as 
to  why  we  should  limit  the  broader 
approach  we  adopted  in  Order  No.  888 
to  this  single  mechanism.'^ 

2.  Loose  Pools 

In  the  Final  Rule,  the  Commission 
foimd  that  public  utilities  within  a  loose 
pool  must  file,  within  60  days  of 
publication  of  the  Final  Rule  in  the 
Federal  Register,  either:  (1)  an 
individual  Final  Rule  pro  forma  tariff;  or 
(2)  a  pool-wide  Final  Rule  pro  forma 
tariff.  ■'''  However,  the  Commission 
required  that  they  file  a  joint  pool-wide 
Final  Rule  pro  forma  tariff  no  later  than 
December  31,  1996.  and  begin  to  take 
service  imder  that  tariff  for  all  pool 
transactions  no  later  than  December  31, 
1996.  '***  The  Commission  also  required 
that  the  public  utilify  members  of  loose 
pools  file  reformed  power  pooling 


'""  FERC  Suts.  k  Regs,  at  31 ,657;  mimeo  at  64- 
65:  section  35.27. 

■•3  FERC  Stats,  a  Regs,  at  31 ,660:  ouoieo  at  73- 
74. 

'••See  FERC  SUts.  ft  Regs,  at  31,727-28:  mimeo 
at  271-72. 

'"  FERC  Stats,  ft  Regs,  at  31,728:  mimeo  at  272- 
74. 

■**By  notice  issued  September  27,  1996,  the 
Commission  extended  the  date  by  which  public 
utility  members  of  loose  power  pools  must  take 
service  under  joint  pool-wide  open  access 
transmission  pro  forma  tariffs  from  no  later  than 
December  31 ,  1990  to  60  days  after  the  filing  of 
their  joint  pool-wide  section  206  compliance  tariff. 


agreements  no  later  than  December  31, 
1996  if  the  agreements  contain 
provisions  that  are  unduly 
discriminatory  or  preferential.  They  also 
must  file  a  joint  pool-wide  tariff  no  later 
than  December  31,  1996. 

If  a  reformed  pooling  agreement 
allows  members  to  make  transmission 
commitments  or  contributions  in 
exchange  for  discounted  transmission 
rates,  the  Commission  determined  that 
the  pool  may  file  a  transmission  tariff 
that  contains  an  access  fee  (or  a  higher 
transmission  rate)  for  non-transmission 
owning  members  or  non-members, 
justified  solely  on  the  basis  of 
transmission-related  costs. 

Rehearing  Requests 

Union  Electric  asserts  that  the 
definition  of  loose  pools  is  so  vague  that 
many  public  utilities,  regional 
organizations  and  multi-lateral 
arrangements,  which  are  not  actually 
pools,  may  incorrectly  be  deemed  loose 
pools  by  third  parties.  Thus,  Union 
Electric  asks  the  Commission  to  clarify 
that  members  or  parties  to  multi-lateral 
arrangements  only  need  to  offer 
transmission  services  pursuant  to  their 
own  individual  company  tariffs. 

EEI  asks  the  Commission  to  clarify  the 
nature  of  the  tariffs  that  loose  pools  may 
file  to  comply  with  the  Rule  to  ensure 
that  the  members  are  not  required  to  file 
tariffs  for  services  that  they  do  not  now 
provide.  EEI  also  requests  that,  where 
members  of  loose  pools  currently 
provide  transmission  services  to  each 
other,  they  may  continue  to  provide 
such  services  to  each  other  under  each 
member's  individual  pro  forma  tariff  in 
lieu  of  a  pool-wide  tariff  (provided  that 
those  services  are  made  available  to  all 
eligible  entities  on  a  non-discriminatory 
basis).  Similarly,  Montana  Power  argues 
that  members  of  loose  pools  should  be 
allowed  to  meet  comparability  by  filing 
individual  open  access  tarifiis,  without 
having  to  file  a  pool-wide  tariff."' 

Public  Service  Co  of  CO  asserts  that 
the  primary  purpose  of  the  Inland 
Power  Pool  is  to  provide  for  reserve 
sharing  during  emergency  conditions, 
although  the  pool  agreement  also  allows 
for  economy  transactions.  It  argues  that 
another  way  to  comply  with  the  Rule 
should  be  to  eliminate  the  economy 
energy  schedule  of  the  Inland  Power 
Pool  Agreement.  Moreover,  Public 
Service  Co  of  CO  argues  that  given  the 
number  of  non-jurisdictional  entities 
within  the  Inland  Power  Pool,  it  may  be 
impossible  to  agree  on  a  pool-wide 
tariff.  El  Paso  adds  that  Inland  Power 
Pool  should  not  be  treated  as  a  loose 


■v  See  also  Public  Service  Co  of  CO. 
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pool  because  it  functions  as  a  reserve 
sharing  mechanism  and  not  as  a  pool. 

Utilities  For  Improved  Transition  asks 
the  Conunission  to  clarify  that  pool 
members  or  members  of  other  entities 
do  not  have  to  provide  more 
transmission  services  than  they  already 
provide  on  a  voluntary  basis  to  each 
other.  It  contends  that  there  is  no  record 
to  support  a  broader  obligation  and 
would  cause  massive  disruption  and  the 
disintegration  of  many  existing  pools. 
Utilities  For  Improved  Transition 
maintains  that  pools  should  have 
substantial  leeway  to  develop 
arrangements  reflecting  their  diverse 
memberships  and  the  diverse 
contributions  made. 

VEPCO  seeks  clarification  whether 
the  Commission  intended  to  impose  the 
single-system  tariff  requirement  only 
with  respect  to  multilateral  agreements 
tha't  provide  for  system-wide 
transmission  rates  for  the  parties  to  the 
agreements. 

TAPS  asks  the  Commission  to  clarify 
that  section  35.28(c)(3)  includes  all 
pools  and  all  holding  company  systems, 
as  well  as  any  multi-lateral  agreement  so 
long  as  the  multi-lateral  agreement 
explicitly  or  implicitly  addresses 
transmission  {e.g.,  by  providing  for  a 
transaction  without  assessing 
transmission  costs  in  connection  with 
that  transaction). 

Conunission  Conclusion 

In  response  to  parties  seeking 
clarification  of  the  definition  of  a  loose 
pool,  the  Commission  clarifies  that  a 
loose  pool  is  any  multilateral 
arrangement,  other  than  a  tight  power 
pool  or  a  holding  company  arrangement, 
that  explicitly  or  implicitly  contains 
discoimted  and/or  special  transmission 
arrangements,  that  is,  rates,  terms,  or 
conditions.  The  Commission  requires 
public  utilities  that  are  members  of  a 
loose  pool  to  either  (1)  reform  their 
pooling  arrangements  in  accordance 
with  Order  No.  888  or  (2)  excise  all 
discoimted  and/or  special  arrangements 
transmission  service  from  the  pooling 
arrangement.  That  is,  in  the  latter  case 
the  members  could  continue  to  provide 
other  services  [e.g.,  generation),  but 
would  cease  to  be  a  loose  pool  for 
piirposes  of  Order  No.  888. 

Tbe  primary  goal  of  Order  No.  888 's 
requirements  for  pooling  arrangements, 
including  "loose"  pools,  is  to  ensure 
comparabilify  regarding  transmission 
services  that  are  offiered  on  a  pool-wide 
basis.  We  believe  comparabilify  for 
loose  pools  can  be  achieved  if  pooling 
agreements  are  modified:  (1)  to  allow 
open  membership  and  (2)  to  make  the 
transmission  service  in  the  loose  pool 
agreement  available  to  others.  While  the 


Commission  encourages  pool-wide 
transmission  tariffs  that  offer  the  full 
range  of  transmission  services  included 
in  tiie  pro  forma  tariff,  we  will  not 
require,  under  the  comparabilify 
principles  of  Order  No.  888,  that  pool 
members  offer  to  third  parties 
transmission  services  that  they  do  not 
provide  to  themselves  on  a  pool-wide 
basis.  For  example,  if  existing  loose  pool 
members  do  not  offer  network  services 
to  each  other,  they  do  not  have  to 
expand  the  pool  services  to  offer 
network  services  to  themselves  or  any 
third  parties.  Additionally,  we  do  not 
find  it  to  be  imduly  discriminatory  to 
provide  some  pool-wide  transmission 
services  to  members  under  a  pooling 
agreement  and  to  provide  other 
transmission  services  to  members  under 
the  individual  tariff  of  each  member,  as 
long  as  members  and  non-members  have 
access  to  the  same  transmission  services 
on  a  comparable  basis  and  pay  the  same 
or  a  comparable  rate  for  transmission.'^ 

The  Commission  notes  that  the  Inland 
Power  Pool  agreement  provides  for  non- 
firm  transmission  service  (Service 
Schedule  D)  for  emergency  service, 
scheduled  outage  service,  and  economy 
energy  service.  The  Inland  Power  Pool 
agreement  provides  members 
preferential  transmission  rates  for 
deliveries  of  emergency  service,  i.e., 
members  will  provide  bee  non-firm 
transmission  service  at  a  higher  priorify 
than  any  other  non-firm  transactions. 
Such  preferential  service  is  not  available 
to  non-members.  We  consider  any  rates, 
terms  or  conditions  of  transmission 
service  that  favor  members  over  non- 
members  to  be  unduly  discriminatory 
and  preferential,  whether  embodied 
explicitly  or  implicitly  in  a  loose 
pooling  agreement  Pool  members  can 
either  amend  the  agreement  to  provide 
comparable  services  to  others  and  open 
the  pool  to  new  members,  or  amend  the 
agreement  to  eliminate  any  preferential 
transmission  availabilify  and/or  pricing. 

In  response  to  TAPS,  the  Commission 
agrees  that  Section  35.28(c)(3)  applies  to 
any  pool,  holding  company  system  or 
multi-lateral  agreement  that  contains 
explicit  or  implicit  transmission  rates, 
terms,  or  conditions. '"  For  example,  if 
a  utilify  offers  transmission  without 
charge  as  part  of  such  an  agreement,  it 


>«See  FERC  Stats.  &  Rags,  at  31.728;  mimeo  at 
273-74. 

■*•  See  FERC  SUto.  ft  Regs,  at  31.726;  mimeo  at 
26S-69  (filing  of  open  access  tarifis  by  public  utility 
pool  members  is  not  enough  to  cure  undue 
discrimination  in  transmission  if  those  entities  can 
continue  to  trade  with  a  selective  group  within  a 
power  pool:  the  same  holds  true  for  certain  bilataral 
arrangements  allowing  preferential  pricing  or 
access)  and  FERC  Stats,  ft  Regs,  at  31,727-28; 
mimeo  at  270-272  (tight  and  looae  pools  must  file 
joiMtt  pool-wide  tariffs). 


must  oSier  transmission  to  all  parties 
requesting  a  similar  service  either 
without  charge  or  at  an  access  fee  or 
other  transmission  rate  that  comparably 
reflects  transmission-related  costs  borne 
by  members  of  the  agreement.^*"' 

3.  Public  Utilify  Holding  Companies 

In  the  Final  Rule,  the  Commission 
required  that  holding  company  public 
utility  members,  with  the  exception  of 
the  Central  and  South  West  (CSW) 
System,  file  a  single  system-wide  Final 
Rule  pro  forma  tariff  permitting 
transmission  service  across  the  entire 
holding  company  system  at  a  single 
price  within  60  days  of  publication  of 
the  Final  Rule  in  the  Federal 
Register.201 

With  respect  to  CSW,  the  Commission 
directed  the  public  utilify  subsidiaries 
of  CSW  to  consiUt  with  the  Texas, 
Arkansas,  Oklahoma  and  Louisiana 
Commissions  and  to  file  not  later  than 
December  31, 1996  a  system  tariff  that 
will  provide  comparable  service  to  all 
wholesale  users  on  the  CSW  System, 
regardless  of  whether  they  take 
transmission  service  wholly  within 
ERCOT  or  the  SPP,  or  take  transmission 
service  between  the  reliabilify  councils 
over  the  North  and  East 
Interconnections. 

The  Commission  gave  public  utilities 
that  are  members  of  holding  companies 
an  extension  of  the  requirement  to  take 
service  under  the  system  tariff /or 
wholesale  trades  between  and  among 
the  public  utilify  operating  companies 
within  the  holding  company  system 
until  December  31,  1996 — the  same 
extension  it  granted  to  power  pools.^"^ 
In  addition,  the  Commission  indicated 
that  it  may  be  necessary  for  registered 
holding  companies  to  reform  their 
holding  company  equalization 
agreement  to  recognize  the  non- 
discriminatory terms  and  conditions  of 
transmission  service  required  luider  the 
Final  Rule  pro  forma  tariff. 

Rehearing  Requests 

FL  Com  asks  the  Commission  to 
clarify  whether  it  intends  to  require 
operating  company  members  of  a 
register^  holding  company  to  charge 
each  other  the  same  wheeling  charge  to 
be  charged  to  others  even  though  others 
pay  nothing  for  transmission 
construction.  FL  Com  argues  that  such 


">  See  FERC  Stats,  ft  Regs,  at  31,730:  mimeo  at 
278. 

»<  FERC  SUU.  ft  Rags,  at  31.728-29:  mimeo  at 
274-77. 

1"  By  notice  issued  September  27, 1996.  the 
Commission  extended  the  date  by  which  public 
utilities  that  are  members  of  holding  companies 
must  take  service  under  their  system-vride  tariffs 
bom  December  31,  1996  to  no  later  than  March  1. 
1907. 


12314  Federal  Register  /  Vol.  62.  No.  50  /  Friday.  March  14,  1997  /  Rules  and  RegulaUons 


a  charge  would  be  inconsistent  with  the 
Commission's  traditional  treatment  of 
public  utility  holding  companies  as  a 
single  entity. 

AL  Com  asks  the  Commission  to 
clarify  that  "intra-holding  company 
transactions  in  support  of  economic 
dispatch  across  a  single  integrated 
system  should  not  be  subjected  to 
additional  transmission  charges,  while 
transactions  between  operating 
companies  for  the  benefit  of  wholesale 
customers  not  included  within  the 
definition  of  native  load  customer 
tequire  distinct  transmission 
charges."  ^^ 

Southern  asks  the  Commission  to 
clarify  that  transactions  between  public 
utility  operating  subsidiaries  within  a 
holding  company  system  for  the  benefit 
of  native  load  customers  fall  within  the 
network  service  for  which  they  are 
assigned  cost  responsibilify  under  the 
Final  Rule  tariff. 

A£P  asserts  that  the  Conunission  has 
provided  no  reason  for  requiring 
holding  companies  to  use  the  pro  forma 
tariff  for  intra-pool  transactions.  AEP 
asks  the  Conunission  to  clarify  whether 
the  Rule  applies  to  AEP.  It  asserts  that 
the  Preamble  states  that  all  members  of 
holding  company  systems  must  use  the 
pro  forma  tariff  for  intra-system 
transactions,  but  the  regulatory  text 
requires  only  a  member  of  a  public 
utility  holding  company  "arrangement 
or  agreement  that  contains  transmission 
rates,  terms  or  conditions  *   *   '."AEP 
explains  that  the  AEP  System 
Interconnection  Agreement  and 
Transmission  Agreement  do  not  contain 
transmission  rates,  terms  or  conditions 
and  the  members  do  not  offer 
transmission  service  to  one  another. 

However,  AEP  argues  that,  if  the  Rule 
applies  to  AEP.  Order  No.  888  contains 
DO  explanation  of  why  or  how  a 
different  intra-pool  allocation  of 
transmission  costs  than  would  result 
from  the  pro  forma  tariff  prejudices 
transmission  users.  It  asserts  that  (1) 
AEP's  allocation  has  been  subject  to 
extensive  review  over  the  last  few  years, 
(2)  AEP  treats  itself  as  a  single  system, 
not  as  a  collection  of  individual 
members,  (3)  each  member  carries  its 
fair  share  of  transmission  costs,  and  (4) 
compliance  with  the  Commission's 
requirement  would  be  onerous.  If  the 
Commission  does  not  remove  this 
requirement,  AEP  requests  waiver  of  the 
requirement. 

Similarly,  Allegheny  Power  asserts 
that  its  Power  Supply  Agreement  (PSA) 
does  not  provide  for  "wholesale  trades." 
It  argues  that  the  PSA  is  immaterial  to 
all  transmission  services,  including 


"0  AL  Com  at  1-4. 


intra-company  exchanges.  Because  the 
PSA  is  an  existing  contract  that  the 
Final  Rule  does  not  propose  to  abrogate. 
Allegheny  Power  asserts  that  the  PSA 
need  not  be  reformed  under  the  Final 
Rule.  Allegheny  states  that  it  will 
provide  new  wholesale  service  to  itself 
and  others  under  its  open  access  tariff 
which  was  accepted  for  filing  on 
December  6. 1995  in  Docket  No.  ER96- 
58. 

Union  Electric  assumes  that  the  "rule 
is  intended  solely  to  mean  that  a 
holding  company  system  would  use  the 
network  integration  part  of  the  tariff,  for 
its  intra-system  'wholesale  trades.' 
Indeed,  if  Union  Electric  and  CIPS  were 
required  to  take  point-to-point  service 
for  their  wholesale  trades,  they  would 
be  placed  in  an  inferior  and  non- 
comparable  position  vis-a-vis  customers 
on  the  Ameren  tariff  who  will  be 
entitled  to  single-system  transmission 
service  for  a  single  or  postage-stamp 
charge."  (Union  Electric  notes  that 
Union  Electric  and  CIPS  are  currently 
seeking  approval  to  merge,  with  the 
combined  facilities  being  operated  as 
the  Ameren  System.) 

NU  believes  that  Order  No.  888  could 
be  construed  to  require  NU  System 
Companies  to  charge  each  other  as 
separate  entities  for  transmission  service 
in  connection  with  intra-system  cost 
allocations  as  if  off-system  wholesale 
sales  had  occurred.  NU  argues,  however, 
that  this  is  inconsistent  with 
Commission  precedent  in  treating  the 
NU  System  Companies  as  a  single 
integrated  system  and  would  give  retail 
native  load  customers  service  inferior  to 
that  of  wholesale  native  load  (i.e., 
network)  customers.  NU  further  argues 
that  it  will  result  in  duplicative 
transmission  charges  for  energy  flows 
between  the  NU  System  Companies. 
Moreover,  NU  asserts  that  viewing  NU 
as  a  single  system  for  establishing 
transmission  rates,  but  as  separate 
companies  with  respect  to  energy  flows 
that  result  from  economic  dispatch  of 
their  generation  to  native  load  is 
inconsistent  with  the  treatment  of 
multistate  non-holding  company 
utilities  and  is  thus  discriminatory. 

Blue  Ridge  seeks  clarification  that,  to 
avoid  double  payment  for  transmission. 
"CSW  must  file  its  compliance  filing 
resolving  comparabilify  issues  and  the 
'  appropriate  CSW  ERCOT  transmission 
rate  prior  to  September  1,  1996."  Blue 
Ridge  asserts  that  CSW  must  resolve  a 
potential  conflict  between  its  rate 
structiu^  and  the  new  PUCT  wheeling 
rule  by  September  1, 1996 
(contemplated  effective  date  for  interim 
PUCT  transmission  tates). 


Commission  Conclusion 

In  requiring  holding  companies  to  file 
a  pool-wide  tariff,  the  Commission  does 
not  intend  that  transmission  service 
provided  by  the  operating  subsidiaries 
to  one  another  on  behalf  of  their 
respective  native  loads  be  subjected  to 
additional  transmission  charges.  The 
Commission  recognizes  that  the 
operating  subsidiaries  of  a  holding 
company  bear  cost  responsibility  for 
transmission  facilities  by  virtue  of 
ownership  of  such  facilities.  In  many,  if 
not  all  cases,  transmission  costs  are 
equalized  among  operating  subsidiaries 
through  transmission  equalization 
agreements  (e.g.,  AEP's  Transmission 
Agreement). 

However,  the  Commission  does 
intend,  pursuant  to  Order  No.  888,  that 
holding  company  operating  subsidiaries 
take  transmission  service  under  the 
same  tariff  rates,  terms,  and  conditions 
as  third- party  customers  that  seek 
transmission  service  over  the  holding 
company  system.  This  applies  to  all 
holding  company  systems  that  rely 
upon  the  transmission  facilities  of  the 
individual  operating  subsidiaries  to 
support  central  economic  dispatch — 
including  AEP  and  Allegheny.  However, 
as  suggested  by  Southern  and  Union 
Electric,  the  Conunission  anticipates 
that  transmission  service  for  an 
operating  subsidiary's  native  load 
would  be  treated  as  network  service 
under  the  pro  forma  tariff.  Accordingly, 
the  CP  demands  of  each  operating 
subsidiary's  native  load  would  establish 
each  operating  subsidiary's  transmission 
cost  responsibility  related  to  network 
service  over  the  integrated  transmission 
facilities  of  the  holding  company 
system. 

Thus,  in  response  to  the  AL  and  FL 
Commissions,  Southern,  and  NU,  intra- 
holding  company  transactions  in 
support  of  economic  dispatch  would  not 
be  subjected  to  "additional" 
transmission  charges.^*'*  The  load  ratio 
pricing  mechanism  of  the  network 
portion  of  the  tariff  should  ensure  that 
each  operating  company  bears  its 
proportionate  share  of  transmission 
costs  without  jeopardizing  or  otherwise 
penalizing  these  fypes  of  intra-system 
transactions.  Moreover,  any  off-system 
sales  would  have  to  be  taken  under  the 
point-to-point  provisions  of  the  tariff. 
As  we  noted  in  Order  No.  888,  "it  may 
be  necessary  for  registered  holding 
companies  to  reform  their  holding 


xxThe  Commission  notes  that  Order  No.  880 
requires  that  all  third  pally  tarifT  customers  taking 
network  or  point-to-point  service  pay  a 
transmission  rale  which  reflects  an  appropriate 
share  of  transmission  costs,  including  those  related 
to  transmission  construction. 
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company  equalization  agreement  to 
recognize  the  non-discriminatory  terms 
and  conditions  of  transmission  service 
required  under  the  Final  Rule  pro  forma 
tariff."^'  However,  nothing  in  Order 
No.  888  mandates  any  change  to  the 
method  chosen  for  apportioning 
transmission  revenues  among  the 
operating  companies,  which  may  be 
based,  for  example,  upon  equalizing 
transmission  investment  responsibilify. 

The  concerns  raised  here  by  Blue 
Ridge  are  resolved  on  an  interim  basis 
because  the  PUCT  has  accepted  the 
filing  of  CSW's  Federal  tariff  as 
adequate  in  the  Texas  proceeding  tuitil 
differences  between  the  Order  No.  888 
rate  structure  and  the  PUCT  rate 
structure  are  resolved.  If,  CSW 
implements  a  new  ERCOT  transmission 
tariff  in  response  to  actions  of  the  PUCT, 
then  affected  parties  may  bring  any 
remaining  concerns  to  the  Commission's 
attention  at  that  time  through  a  section 
206  complaint. 

We  note  that  the  issue  raised  here  by 
Blue  Ridge  is  very  similar  to  the  one 
raised  by  Tex-La  and  East  Texas  Electric 
Cooperative,  and  addressed  by  the 
Commission's  recent  order,  in  Houston 
Ughting  &  Power  Co.,  77  FERC  H  61,113 
at  61,439  (1996).  There,  the  Commission 
found  that  it  would  be  premature  to 
address  this  issue  at  that  time,  and 
noted  that  parties  would  have  an 
opportunity  to  raise  their  concerns  after 
the  PUCT  finalizes  its  ERCOJ  tariff. 

4.  Bilateral  Coordination  Arrangements 

In  the  Final  Rule,  the  Commission 
required  that  any  bilateral  wholesale 
coordination  agreements  executed  after 
the  effective  date  of  the  Final  Rule 
would  be  subject  to  the  functional 
unbundling  and  open  access 
requirements  set  forth  in  the  Rule.^**  In 
addition,  the  Commission  reqtiired  that 
all  bilateral  economy  energy 
coordination  contracts  executed  before 
the  effective  date  of  the  Rule  be 
modifi^  to  require  unbimdling  of  any 
economy  energy  transaction  occurring 
after  December  31. 1996.  Moreover,  the 
Commission  permitted  all  non-economy 
energy  bilateral  coordination  contracts 
executed  before  the  effective  date  of  the 
Rule  to  continue  in  effect,  but  subject  to 
section  206  complaints. 

To  compute  the  unbundled 
coordination'compliance  rate,  the 
Commission  indicated  that  the  utilify 
must  subtract  the  corresponding 
transmission  unit  charge  in  its  open 
access  tariff  from  the  existing 
coordination  rate  ceiling.  However,  the 


Commission  noted,  if  a  utility's 
transmission  operator  offers  a 
discounted  transmission  rate  to  the 
utilify's  wholesale  marketing 
department  or  an  affiliate  for  the 
purposes  of  coordination  transactions, 
the  same  discounted  rate  must  be 
offered  to  others  for  trades  with  any 
party  to  the  coordination  agreement.  In 
addition,  the  Commission  explained 
that  discounts  offered  to  non-affiliates 
must  be  on  a  basis  that  is  not  unduly 
discriminatory. 

Rehearing  Requests 

SoCal  Edison  seeks  clarification  as  to 
how  Order  No.  888  affects  package 
agreements  (/.e.,  bilateral  contracts  that 
provide  some  or  all  of  requirements 
service,  coordination  service,  or 
transmission  service).  In  particular, 
SoCal  Edison  asks  (1)  what  specific 
functions  of  each  must  be  modified  to 
comply  with  Order  No.  888;  (2)  whether 
a  sale  of  non-firm  energy  made  pursuant 
to  a  package  agreement  must  comply 
with  the  unbundling  requirements  for 
coordination  contracts;  (3)  whether  the 
requirement  to  remove  preferential 
transmission  access  or  pricing 
provisions  applies  to  existing  or  future 
transmission  services  provided  pursuant 
to  package  agreements;  if  so,  what  is  the 
deadline;  and  (4)  whether  the  rulings 
with  respect  to  Mobile-Siena  apply  to 
package  agreements.^' 

APPA  argues  that  the  Commission 
should  require  all  coordination 
arrangements  to  be  subject  to  Ordef  No. 
888.  CCEM  asserts  that  to  the  extent 
non-economy  energy  coordination 
agreements  are  allowed  to  remain 
bundled,  they  should  be  identified  in 
connection  with  determinations  of 
available  transfer  capacity  and,  because 
they  should  only  be  a  transitional 
matter,  should  be  subject  to  a  sunset 
date  of  December  31,  1996. 

According  to  Utilities  For  Improved 
Transition,  requiring  the  subtraction  of 
the  current  tariff  transmission  rate  &t>m 
the  current  rate  ceiling,  without 
increasing  the  residual  sales  price,  will 
force  transmission  providers  to  fail  to 
recover  their  full  costs  of  providing 
service  because  the  Conunission  has 
previously  prohibited  these  rates  frx)m 
including  a  transmission  component 
(citing  Green  Mountain,  63  FERC 
161.071  at  61,307-08  (1993)  and 


Cleveland  Electric.  63  FERC  1 61.244  at 

62,277-78  (1993)).»« 

Union  Electric  also  argues  that  the 
Conunission  should  delete  the 
requirement  that  the  utilify  subtract  the 
corresponding  transmission  unit  charge 
in  its  open  access  tariff  from  the  existing 
coordination  rate  ceiling.  According  to 
Union  Electric,  actual  bilateral  economy 
sales  do  not  include  adders  for  recovery 
of  transmission  costs,  but  are  typically 
limited  to  production  or  generation 
costs.  Union  Electric  further  asserts  that 
the  definition  of  economy  energy 
coordination  agreement  is  so  open- 
ended,  it  may  apply  to  many  types  of 
coordination  transactions  that  are  not 
mere  energy  economy  sales.  Union 
Electric  argues  that  a  split-the-savings 
charge  cannot  be  unbundled  in  the 
manner  described  by  the  Commission 
because  it  is  an  incorrect  assiunption 
that  the  rate  ceiling  for  every  economy 
energy  coordination  sales  agreement 
includes  a  transmission  cost 
component.  If  Union  Electric  is  required 
to  arbitrarily  subtract  a  transmission 
charge  for  its  economy  sales,  it  argues 
that  it  will  be  penalized.  At  a  minimiun, 
it  argues,  a  utility  should  be  permitted 
to  submit  a  list  of  economy  coordination 
rate  schedules  that  it  believes  to  be 
already  unbimdled  and  should  not  have 
to  subtract  a  transmission  charge. 
Alternatively,  it  argues  that  the 
Commission  should  not  require 
unbundling  unless  the  Commission 
determines  that  the  existing  rate  ceiling 
has  been  cost  justified  on  a  basis  that 
includes  an  allowance  for  the  full 
recovery  of  transmission  fimction 
cost.^*" 

Conunission  Conclusion 

SoCal  Edison  represents  that  its 
package  agreements  include 
requirements  services  as  well  as 
coordination  services.  For  existing 
bilateral  economy  energy  coordination 
agreements,  Order  No.  888,  as  clarified 
by  the  Commission's  May  17  Order, 
requires  the  luibiuidling  of  transmission 
from  generation  for  all  such  contracts  on 
or  before  December  31,  1996.2'o  jhus. 
any  economy  energy  service  included  in 
existing  package  agreements  must  be 
imbundled. 

Regarding  non-firm  energy  sales  made 
under  a  package  agreement,  SoCal 
Edison  provides  no  information 
^<i!ttingiiishing  that  service  from  other 


>»  FERC  Stats,  ft  Regs,  at  31.729:  mimeo  at  277. 
»  FERC  StaU.  ft  Regs,  at  31. 729-30:  muaeo  al 
277-78. 


''"Anaheim,  in  an  answer  opposing  SoCal 
Edison's  request  for  clarification  regarding  its 
package  agreements,  requests  that  these  agreement* 
be  dealt  with  on  a  case-by-case  basis  "in  context." 
(Anaheim  Answer).  While  answers  to  requests  for 
rehearing  generally  are  not  permitted,  we  will 
depart  from  our  general  rule  because  of  the 
significant  nature  of  this  proceeding  and  acoafit  tka 
Anaheim  Answat. 


"■SeeoisoVEPCO. 

»•  See  also  Florida  Power  Corp  (if  the 
Commission  requires  an  unbundled  transmissioo 
rate,  it  must  allow  transmission  providers  to 
reformulate  their  unbundled  economy  energy 
agreements  to  recover  both  their  capacity  and 
energy  costs  and  the  costs  of  transmission). 

'••rate  SUlM.  ft  Rag*,  at  31.730:  mimeo  at  277. 
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economy  energy  coordination 
transactions,  which  include  all  "if,  as 
and  when  available"  services  [see 
section  35.28(b)(2)).  Absent  more 
information,  non-firm  energy  sales 
should  be  imbundled. 

We  further  note  that  our  requirements 
concerning  unbundling  of  bilateral 
coordination  arrangements  apply 
regardless  of  whether  such 
arrangements  are  governed  by  the  public 
interest  or  just  and  reasonable  standard 
of  review. 

With  respect  to  APPA's  concerns,  the 
Final  Rule  provides  that  all  bilateral 
economy  energy  coordination  contracts 
executed  before  the  eSiective  date  of  the 
Final  Rule  must  be  modified  to  require 
unbundling  of  any  economy  energy 
transaction  occurring  after  December  31, 
1996.  Non-economy  energy  bilateral 
coordination  contracts  executed  before 
the  effective  date  of  the  Final  Rule, 
however,  were  allowed  to  continue  in 
effect,  but  subject  to  complaints  filed 
under  section  206  of  the  FPA.^"  We 
drew  this  distinction  for  both  policy  and 
practical  reasons.  The  ability  to  use 
discounts  on  transmission  in  order  to 
bvor  short-term  economy  energy  sales 
made  out  of  the  transmission  provider's 
own  generation  was  of  particular 
concern  to  the  Commission.  Thus,  in 
order  to  eliminate  the  ability  of 
transmission  providers  to  exercise 
undue  discrimination  for  short-term 
coordination  transactions  under  existing 
umbrella-type  agreements,  we  required 
unbundling  by  December  31,  1996.^'^ 
However,  non-economy  energy 
coordination  agreements  presented  a 
difiierent  situation. 

In  the  Final  Rule,  we  expressed  a 
particidar  concern  with  not  abrogating 
non-economy  energy  coordination 
agreements,  which  we  indicated  may 
reflect  complementary  long-term 
obligations  among  the  parties.^ '^  Non- 
economy  energy  coordination 
agreements  consist  for  the  most  part  of 
long-term  reliability  arrangements. 
Providing  for  the  abrogation  of  these 
arrangements  could  cause  special 
problems  for  the  reliable  operation  of 
the  grid.  Examples  include  agreements 
governing  sales  during  emergency  or 
maintenance  periods.  These  agreements, 
unlike  economy  energy  agreements 
where  trade  is  on  an  "as,  if  and  when 
available"  basis,  often  have  specified 
terms  governing  the  parties' 
responsibilities.  As  a  result,  many  non- 
economy  energy  coordination 
agreements  are  more  akin  to 


requirements  contracts  than  to  economy 
energy  coordination  agreements. 
Therefore,  we  determined  to  permit  this 
category  of  contracts  to  run  their  course, 
absent  a  case  specific  complaint.  The 
burden  would  be  on  the  complainant  to 
demonstrate  that  the  transmission 
component  of  a  non-economy  energy 
coordination  agreement  is  unduly 
discriminatory  or  otherwise  unlawful. 
The  Commission  would  decide  based  on 
the  facta  of  the  case  whether  unbundling 
is  the  appropriate  remedy.  Neither 
CCEM  nor  APPA  have  presented 
evidence  or  convincing  arguments  as  to 
why  these  types  of  agreements  should 
be  unbundled  generically.^'* 

The  Commission  affirms  the 
requirement  in  Order  No.  888  that  the 
transmission  rate  for  any  economy 
energy  coordination  service  be 
unbundled.  The  Commission  states  in 
Order  No.  888  that  to  adequately 
remedy  undue  discrimination,  public 
utilities  must  remove  preferential 
transmission  access  and  pricing 
provisions  from  agreements  governing 
their  transactions.^ ■'  In  the  cases  cited 
by  Utilities  For  Improved  Transition, 
the  Commission  prohibited  the  utility 
from  charging  a  split-savings  rate  plus  a 
contribution  to  fixed  costs.  The 
Commission  has  long  allowed  utilities 
to  set  their  coordination  rates  by 
reference  to  their  own  costs  (cost-based 
ceilings)  or  by  dividing  the  pool  of 
benefits  (fuel  cost  differentials)  brought 
about  by  the  transaction.^'*  Utilities 
have  b^n  free  to  design  a  rate  using 
either  method  but  not  both.  Regardless 
of  the  method  adopted  to  set  a  bundled 
rate  on  file  (a  seller's  own  costs  or  a 
sharing  of  transaction  benefits),  a 
bundled  rate  constitutes  the  total  charge 
for  all  components  and  must  now  be 
unbundled. 

A  split-savings  rate  is  set  without 
reference  to  the  seller's  fixed  costs  and, 
therefore.  Union  Electric 's  argiunent  is 
not  germane.  We  are  not  requiring  that 
the  present  rate  be  adjusted  upward  or 
downward.  Rather,  we  are  requiring 
disassembly  of  the  existing  rate  into 
com;>onent  parts  one  of  which 
represents  the  rate  being  charged  for 
transmission  service.  If  a  utility  is  no 
longer  satisfied  that  an  existing  rate  is 
compensatory,  with  regard  to  either  the 
generation  component  or  the 


"■  FERC  SUU.  a  Rag».  at  31.730:  mimeo at  277. 
'"  Approxiinataly  300  filing  to  unbuodl*  this 
category  wore  filad  by  Dscambar  31,  1996. 
"'  FQtC  Slala.  ft  Rag».  at  31 M6:  mimeo  at  90. 


"'Ragarding  CCEM'i  rsqueat  that  non-aconomy 
energy  ooordinalion  agreemenU  be  identified  in 
datanniaiiig  available  transfer  capacity  (ATC),  we 
note  thai  all  daU  uaed  to  calculate  ATC  and  total 
transiar  capacity  (TTC)  must  be  made  publicly 
availaMa  upon  request  pursuant  lo  section 
37a(b)(2Xu)  at  the  OASIS  regulaUons. 

loPERC  Suts.  ft  Rags,  at  31.726:  mitneo  at  268- 
69. 

"•See  e^.  Olioois  Power  Company.  62  FERC 
1 61.147  at  624MU  (1993). 


transmission  component,  it  may  file  an 
appropriate  revision  luder  section  205. 

ISO  Principles 

In  the  Final  Rule,  the  Commission  set 
out  certain  principles  that  will  be  used 
in  assessing  ISO  proposals  that  may  be 
submitted  to  the  Commission  in  the 
future.''^  The  Commission  emphasized 
that  these  principles  are  applicable  only 
to  ISOs  that  would  be  control  area 
operators,  including  any  ISO  established 
in  the  restructuring  of  power  pools. 

The  Commission  set  forth  the 
following  principles  for  ISOs: 

1.  The  ISO's  governance  should  be 
structured  in  a  fail  and  non- 
discriminatory manner. 

2.  An  ISO  and  its  employees  should 
have  no  financial  interest  in  the 
economic  performance  of  any  power 
market  participant.  An  ISO  should 
adopt  and  enforce  strict  conflict  of 
interest  standards. 

3.  An  ISO  should  provide  open  access 
to  the  transmission  system  and  all 
services  under  its  control  at  non- 
pancaked  rates  pursuant  to  a  single, 
unbundled,  grid-wide  tarifi  that  applies 
to  all  eligible  users  in  a  non- 
discriminatoiy  manner. 

4.  An  ISO  should  have  the  primary 
responsibility  in  ensuring  short-term 
reliability  of  grid  operations.  Its  role  in 
this  responsibility  shoidd  be  well- 
defined  and  comply  with  applicable 
standards  set  by  NERC  and  the  regional 
reliability  Council. 

5.  An  ISO  should  have  control  over 
the  operation  of  interconnected 
transmission  facilities  within  its  region. 

6.  An  ISO  should  identify  constraints 
on  the  system  and  be  able  to  take 
operational  actions  to  relieve  those 
constraints  within  the  trading  rules 
established  by  the  governing  body. 
These  rules  should  promote  efficient 
tradijc^. 

7.  The  ISO  should  have  appropriate 
incentives  for  efficient  management  and 
administration  and  should  procure  the 
services  needed  for  such  management 
and  administration  in  an  open 
competitive  market 

8.  An  ISO's  transmission  and 
ancillary  services  pricing  policies 
should  promote  the  efficient  use  of  and 
investment  in  generation,  transmission, 
and  consumption.  An  ISO  or  an  RTC  of 
whic:h  the  ISO  is  a  member  should 
conduct  such  studies  as  may  be 
necessary  to  identify  operational 
problems  or  appropriate  expansions. 

9.  An  ISO  shoidd  make  transmission 
system  information  publicly  available 
on  a  timely  basis  via  an  electronic 


»^  FERC  Stats,  ft  Rags,  at  31,730-32:  nuineoai 
279-«6. 
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information  network  consistent  with  the 
Commission's  requirements. 

10.  An  ISO  should  develop 
mechanisms  to  coortiinate  with 
neighboring  control  areas. 

11.  An  ISO  should  establish  an 
alternative  dispute  resolution  (ADR) 
pnKess  to  resolve  disputes  in  the  first 
instance. 

Rehearing  Requests 

General  Comments 

NY  Municipal  Utilities  argue  that  if 
the  NYPP  participants  (or  other  tight 
pools)  elect  to  establish  an  ISO,  the  ISO 
Principles  shoidd  be  made  mandatory 
for  the  protection  of  transmission 
dependent  utilities. 

NY  Com  asks  the  Commission  to 
clarify  that  it  will  allow  flexibility  to 
states  and  utilities  in  structuring 
proposals  that  meet  the  goals  underlying 
the  ISO  principles.  It  explains  that  the 
parties  to  New  York's  electric 
competition  proceeding  are  discussing 
the  formation  of  an  ISO  in  which 
transmission  owners  control  the  system 
operator,  but  would  have  to  divest  their 
competitive  generation.  NY  Com  further 
notes  that  it  has  not  decided  that  inatter 
yet,  but  it  does  not  want  to  see  such 
options  foreclosed. 

Minnesota  P&L  argues  that  certain 
functions,  particularly  those  involving 
local  area  circumstances  and  safety,  are 
better  handled  at  the  local  level.  It 
further  argues  that  control  area 
responsibilities  of  an  ISO  should  focus 
on  regional  issues  and  operations,  and 
on  establishing  and  enforcing  uniform 
criteria  and  guidelines  for  local  control 
area  operations  in  order  to  assure  non- 
discriminatory treatment  of  all 
transmission  customers. 

AMP-Ohio  asserts  that  the 
Commission  should  require  the 
separation  of  transmission,  generation 
and  distribution  through  an  ISO  and,  at 
a  minimum,  the  Commission  should 
include  a  Stage  3  of  implementation  to 
bring  ISOs  to  reality. 

ISO  Principle  1 

NYPP  argues  that  the  Commission 
should  not  include  a  rigid  ban  on 
transmission  owner  leadership  in  ISO 
governance  because  it  is  the 
transmission  owner  that  is  ultimately 
responsible  for  the  reliability  of  the  bulk 
power  system.2'^ 


"*  Sithe.  in  a  response  to  the  NYPP's  request  for 
clarification,  opposes  the  "transmission  owners 
only"  ISO  sought  by  NYPP.  (Sithe  Response). 
Subsequently,  NYPP  filed  an  objection  to  Sithe's 
pleading  and  request  that  it  be  rejected.  (NYPP 
Objection).  NYPP  explains  that  its  rehearing  was  a 
request  that  the  Commission  refrain  from  setting 
fixed  rules  for  ISO  governance  in  advance,  not  an 
argument  that  the  Commission  should  adopt  one 


ISO  Principle  2 

NYPP  asks  that  the  Commission 
revise  this  principle  to  take  a  more 
flexible  approach  to  significant 
employee  issues.  NYPP  explains  that  it 
has  81  management  employees  on  the 
payroll  of  individual  member  systems 
and  that  pension  rights  (accrual  rights 
based  on  an  average  salary)  and  medical 
insurance  (preexisting  conditions)  are 
through  the  individual  member  systems. 

ISO  Principle  3 

SoCal  Edison  asks  that  this  principle 
be  revised  to  permit  a  sepiirate  access 
charge  for  each  utility  in  order  to  avoid 
cost  shifting.  Anaheim  seeks  revision  of 
this  principle  to  require  that  an  ISO 
provide  comparable  compensation  to  all 
transmission  owners  that  make 
transmission  focilities  available  for  use 
by  the  ISO. 

ISO  Principle  5 

Anaheim  asks  that  this  principle  be 
revised  to  make  clear  that  ISO 
arrangements  should  seek  to  encourage 
participation  by  all  transmission  owners 
within  the  region. 

ISO  Principle  6 

NYPP  seeks  clarification  that  an  ISO 
needs  control  over  more  than  some 
generation  facilities  because  the  more 
generating  facilities  operating  under  an 
ISO  the  more  reliability  there  is.  Thus, 
it  asserts  that  the  Commission  should 
clarify  that  its  description  of  ISO  control 
of  generation  does  not  require  only  a 
minimalist  approach  to  ISO  generaticm 
control. 

ISO  Principle  8 

SoCal  Edison  seeks  revision  of  this 
principle  to  remove  the  language  linking 
the  ISO  to  performing  studies  necessary 
to  identify  appropriate  grid  expansions. 
According  to  SoCal  Edison,  an  ISO 
should  not  be  a  project  sponsor  or 
should  not  conduct  planning  studies  to 
determine  what  facilities  should  be 
constructed  because  those  actions 
would  compromise  its  independence.  In 
addition,  SoCal  Edison  seeks  revision  of 
this  principle  to  permit  a  transmission 
usage  charge  that  incorporates 
locational  marginal  cost  pricing  for 
managing  transmissicm  congestion. 

Commiasion  Conclusion 

We  reaffirm  our  strong  commitment  to 
the  concept  of  ISOs,  and  to  the  ISO 
principles  described  in  Order  No.  888. 
We  continue  to  believe  that  properly 


particular  mechanism  or  another  for  all  ISOs.  While 
answers  to  requests  for  rehearing  generally  are  not 
permitted,  we  will  depart  from  our  general  rule 
because  of  the  significant  nature  of  this  proceeding 
and  accept  the  Sithe  Response  and  NYPP  Obiectiao. 


Structured  ISOs  can  be  an  efiiective  way 
to  comply  with  the  comparability 
requirements  of  open  access 
transmission  service.  Nevertheless,  we 
do  not  liriieve  at  this  time  that  it  is 
appropriate  to  require  public  utilities  or 
power  pools  to  establish  ISOs,  as 
suggested  by  AMP-Ohio.  We  think  it  is 
appropriate  to  permit  some  time  to 
confirm  whether  functional  unbimdling 
will  remedy  undue  discrimination 
before  reconsidering  our  decision  that 
ISO  formation  should  be  voluntary. 

A  number  of  the  above  rehearing 
requests  on  ISOs  are  from  New  York 
parties  and  deal  with  ongoing  efibrts  in    . 
New  York  that  would  reform  the  New 
York  Power  Pool  f>ooling  agreements, 
restructure  power  markets,  and  possibly 
form  an  ISO.  Some  of  these  arguments 
are  in  apparent  conflict;  for  example, 
the  NY  Municipal  Utilities  argue  that 
the  11  ISO  principles  should  be  made 
mandatory  if  the  New  York  Power  Pool 
participants  elect  to  estabUsh  an  ISO. 
while  die  NY  Com  argues  that  the 
Commission  should  clarify  Order  No. 
888  to  state  that  it  will  allow  flexibility 
to  states  and  utilities  in  structuring 
proposals  that  meet  the  goals  underljring 
the  ISO  principles.  We  note  that  since 
the  time  the  rehearing  requests  were 
filed,  the  NY  Power  Pool  has  filed 
amendments  to  its  pooling  agreements 
on  December  30, 1996  and  also  has 
filed,  on  January  31, 1997,  various 
agreements  and  tariffs  designed  to 
implement  an  ISO  and  market  exchange. 
To  the  extent  the  rehearing  requests 
from  New  York  parties  deal  with 
matters  that  have  been  filed  with  the 
Commission  subsequent  to  the  rehearing 
requests,  the  Commission  will  address 
the  issues  raised  in  the  context  of  those 
filings. 

In  response  to  NY  Com's  request  for 
clarification  that  we  provide  flexibility 
to  states  and  their  utilities  in  structuring 
ISO  proposals,  the  Commission  at  this 
time  clearly  cannot,  and  does  not  intend 
to,  prescribe  a  "cookie  cutter"  approach 
to  ISOs.  However,  the  Commission  does 
believe  that  certain  basic  principles 
must  be  met  to  ensure  non- 
discriminatory transmission  services. 
We  reaffirm  our  view  that  ISO 
Principles  1  (independence  with  respect 
to  governance)  and  2  (independence 
with  respect  to  financial  interests)  are 
fundamental  to  ensuring  that  an  ISO  is 
truly  independent  and  would  not  favor 
any  class  of  transmission  users.  As  the 
Commission  stated  in  its  recent  order  on 
the  proposed  PJM  ISO: 

The  principle  of  independence  is  the 
bedrock  upon  which  the  ISO  must  be  built 
if  stakeholder*  are  to  have  confidence  that  it 
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mil  function  in  a  manner  consistent  with 
this  Conunission's  pro-competitive  goals.'^^'i 

ISO  governance  that  is 
disproportionately  influenced  by 
transmission  owners,  unless  they  have 
fiilly  divested  their  interests  in 
generation,  is  not  consistent  with  ISO 
Principle  1 .  We  remain  concerned  that 
ISO  proposals  that  do  not  include 
governance  by  a  fair  representation  of 
all  system  users  may  not  be 
independent,  although  we  reserve  final 
judgment  on  any  specific  governance 
structure  until  we  have  an  opportimity 
to  review  a  specific  proposal. ^^ 

In  response  to  the  argument  made  by 
NYPP  that  transmission  owner 
leadership  in  ISO  governance  may  be 
needed  because  transmission  owners  are 
ultimately  responsible  for  the  reliability 
of  the  bulk  power  system,  we  emphasize 
that  reliability  is  of  primary  importance 
to  this  Commission  and  that  the 
formation  and  operation  of  an  ISO 
should  not  in  any  way  impair  reliability. 
We  believe  that  one  of  the  main 
purposes  of  an  ISO  is  to  make  an 
independent  party,  the  ISO,  responsible 
for  at  least  short-term  reliability.  Even  if 
both  the  transmission  owners  and  the 
ISO  will  be  responsible  for  some  aspects 
of  reliability,  this  does  not  affect  our 
finding  that  the  governance  of  the  ISO 
must  be  independent  of  the 
transmission  ovraers  so  that  the  ISO  can 
carry  out  its  own  responsibilities  in  a 
not-unduly  discriminatory  manner. 

In  response  to  argiunents  of  the  NYPP 
that  the  Commission  should  revise 
Principle  2  to  take  a  more  flexible 
approach  to  employee  issues,  we 
reaffirm  the  necessity  of  requiring  the 
employees  of  an  ISO  to  be  financially 
independent  of  market  participants  and 
note  that  Principle  2  suggests  that  a 
short  transition  period  should  be 
adequate  for  ISO  employees  to  sever  all 
financial  ties  with  former  transmission 
owners.  We  recognize  that  some 
flexibility  may  be  necessary  regarding 
the  length  of  a  transition  period,  but 
believe  that  ISO  employees  must  in 
£urly  short  order  be  independent  of  all 
financial  ties  to  any  market  participants, 
if  we  are  to  achieve  not  unduly 
discriminatory  practices  in  generation 
and  transmission  markets. 

A  niunber  of  additional  parties  seek 
other  revisions  to  or  clarifications  of  the 


»'♦  Atlantic  Qly  Electric  Company,  el  aJ..  77  FERC 
1  61.148  (1996)  Imimeo  at  36-41);  see  also  Pacific 
GmA  Electric  Company.  77  FERC  1  61.204(1996). 

'^In  making  this  finding,  we  are  not  suggesting 
that  an  independent  transmission  company,  which 
owns  only  transmission,  is  undesirable.  However. 
an  ISO.  which  separates  ownership  and  operation, 
is  designed  in  large  part  to  recognize  that 
transmission  owners  today  have  significant 
geneiatioo  or  load  interests  that  may  bias  their 
o|Mratiooal  dedaiaaa. 


ISO  Principles.  For  example,  Minnesota 
P&L  requests  clarification  or  rehearing 
to  ensiue  that  the  Commission  provides 
sufficient  flexibility  to  permit  local 
operators,  under  the  general  supervision 
and  control  of  the  ISO,  to  perform  local 
operational  functions,  such  as 
performing  switching  operations.  In 
response  to  this  concern,  we  note  that 
Principle  3  (open  access  imder  a  single 
tariff)  says  that  the  portion  of  the 
transmission  grid  operated  by  a  single 
ISO  should  be  as  large  as  possible.  Our 
view,  as  described  above,  is  that  an  ISO, 
which  includes  all  affected  users, 
should  be  responsible  for  operation  of 
the  system  and  ensuring  reliability.  The 
ISO  may  use  some  combination  of 
actual  physical  control  over  Cacilities 
and  virtual  control  of  facilities  by  others 
(i.e.,  the  ISO  exercises  control  over 
facilities  by  instructing  the  transmission 
owners'  or  generation  owners'  staffs  as 
to  the  actions  to  be  taken).  The  broad 
range  of  interested  parties  that  establish 
the  ISO  must  determine  what  services 
the  ISO  will  perform  and  what  services 
transmission  owners  or  others  will 
perform  under  ISO  supervision. 

We  deny  the  requests  by  Socal  Edison 
and  Anaheim  to  revise  ISO  Principle  3 
to  permit  separate  access  charges  for 
each  utility  to  avoid  cost  shifting.  We 
think  ISO  Principle  3  already  provides 
sufBcient  flexibility  to  accommodate  the 
concerns  of  these  parties  with  respect  to 
design  of  access  charges  and 
compensation  to  owners  for 
transmission  facilities  under  operational 
control  of  the  ISO. 

Similarly,  we  see  no  reason  to  revise 
Principle  5  (control  of  interconnected 
operations)  as  requested  by  Anaheim. 
We  agree  with  Anaheim  that  wide 
participation  of  transmission  owners  in 
a  region  will  help  ensure  open  access 
and  increase  efficient  transmission 
coordination.  ISO  Principle  3  says  that 
the  portion  of  the  transmission  grid 
operated  by  a  single  ISO  should  be  as 
large  as  possible.  ISO  Principle  5  says 
that  an  ISO  should  have  control  over  the 
operation  of  interconnected 
transmission  facilities  within  its  region. 
These  principles,  as  written,  address 
Anaheim's  cuincem. 

With  respect  to  NYPP's  request  for 
clarification  of  ISO  Principle  6  (dealing 
with  constraints),  we  note  that  the 
description  of  ISO  Principle  6  in  the 
Final  Rule  says  that  the  ISO  may  need 
to  exercise  some  level  of  operational 
control  over  generation  facilities  in 
order  to  regulate  and  balance  the  power 
8ystem.22i  We  do  not  think  it  is 
appropriate  for  the  Commission  to  give 
further  generic  guidance  now  on  what 


constitutes  the  proper  level  of 
operational  control  over  generation.  The 
ISO,  including  all  stakeholders,  needs  to 
address  this  issue,  based  on  the 
structure  of  power  markets  and  perhaps 
other  local  considerations,  in  preparing 
a  specific  proposal  for  our  approval. 

Finally,  we  deny  SoCal  Edison's 
request  for  revision  of  ISO  Principle  8 
(pricing).  In  response  to  SoCal  Edison's 
concern,  ISO  Principle  8  allows  the  use 
of  appropriate  locational  marginal  cost 
pricing.  The  principle  allows  flexibility 
regarding  which  regional  organization  of 
market  participants  (ISO  or  RTG) 
conducts  the  necessary  studies  to 
identify  the  need  for  expansion.  We  are 
unpersuaded  by  SoCal  Edison's 
arguments  that  the  fact  that  an  ISO  is 
involved  in  planning  for  transmission 
facility  expansion  would  in  any  way 
compromise  the  independence  of  the 
ISO. 

G.  Pro  Forma  Tariff 

In  the  Final  Rule,  the  Commission 
combined  the  requirements  for  point-to- 
point  transmission  service  and  network 
transmission  service  into  a  single  pro 
forma  tariff. ^^^  The  Commission 
explained  that  this  eliminates  many  of 
the  differences  between  the  two  NOPR 
pro  forma  tariffs,  provides  a  unified  set 
of  definitions,  and  consolidates  certain 
common  requirements  such  as  the 
obligation  to  provide  ancillary  services. 
The  Commission  also  noted  that  it  was 
issuing  an  accompanying  Notice  of 
Proposed  Rulemaking  in  Docket  No. 
RM96-1 1-000  in  which  it  was  seeking 
comments  on  whether  a  different  form 
of  open  access  tariff — one  based  solely 
on  a  capacity  reservation  system — might 
better  accommodate  competitive 
changes  occurring  in  the  industry  while 
ensuring  that  all  wholesale  transmission 
service  is  provided  in  a  fair  and  non- 
discriminatory manner.  ^^3 

1.  Tariff  Provisions  That  Affect  The 
Pricing  Mechanism 

a.  Non-Price  Terms  and  Conditions 

In  the  Final  Rule,  the  Commission 
explained  that  the  Final  Rule  pro  forma 
tariff  is  intended  to  initiate  open  access, 
with  non-price  terms  and  conditions 
based  on  the  contract  path  model  of 
power  flows  and  embedded  cost 
ratemaking.2^^  It  emphasized  that  the 
Final  Rule  pro  forma  tariff  is  not 
intended  to  signal  a  preference  for 
contract  path/embedded  cost  pricing  for 
the  future.  The  Commission  indicated 


"■  FEXC  Stats,  ft  Regs,  at  31,731;  mimeo  at  2«3. 


^  FERC  Stats,  ft  Regs,  at  31.733;  mimeo  at  288- 
89. 

^  FERC  StaU.  ft  Rags,  at  31,733:  oiimeo  at  289. 

"*  FERC  SUts.  ft  Regs,  at  31 ,734-35;  mimeo  at 
291-«3. 
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that  it  will  in  the  futiu^  entertain  non- 
discriminatory tariff  innovations  to 
accommodate  new  pricing  proposals. 

The  Commission  further  indicated 
that,  by  initially  requiring  a 
standardized  tariff,  it  intends  to  foster 
broad  access  across  multiple  systems 
under  standardized  terms  and 
conditions.  However,  the  Commission 
emphasized  that  the  tariff  provides  for 
certain  deviations  where  it  can  be 
demonstrated  that  unique  practices  in  a 
geographic  region  require  modifications 
to  the  Final  Rule  pro  forma  tariff 
provisions. 

Finally,  the  Commission  stated  that  it 
will  allow  utilities  to  propose  a  single 
cost  allocation  method  for  network  and 
point-to-point  transmission  services. 

b.  Network  and  Point-to-Point 
Customers'  Uses  of  the  System  (so 
called  "Headroom") 

In  the  Final  Rule,  the  Commission 
explained  that  it  will  not  allow  network 
customers  to  make  off-system  sales 
within  the  load-ratio  transmission 
entitlement  at  no  additional  charge.225 
The  Commission  further  explained  that 
use  of  transmission  by  network 
customers  for  non-firm  economy 
purchases,  which  are  used  to  displace 
designated  network  resources,  must  be 
accorded  a  higher  priority  than  non-firm 
point-to-point  service  and  secondary 
point-to-point  service  imder  the  tariff.  In 
addition,  the  Commission  found  that 
off-system  sales  transactions,  which  are 
sales  other  than  those  to  serve  the 
transmission  provider's  native  load  or  a 
network  customer's  load,  must  be  made 
using  point-to-point  service  on  either  a 
firm  or  non-firm  basis.  In  rejecting  the 
"headroom"  concept  (where  a  network 
customer  can  make  off-system  sales  as 
long  as  its  total  use  of  the  system  does 
not  exceed  its  coincident  peak  demand), 
the  Commission  explained  that  it  was 
not  requiring  any  utility  to  take  network 
service  to  integrate  resources  and  loads 
and  if  any  transmission  user  (including 
the  public  utility)  prefers 'to  take  flexible 
point-to-p>oint  service,^^*  they  are  free  to 
do  so.  Further,  the  Commission 
explained  that  any  point-to-point 
customer  may  take  advantage  of  the 
secondary,  non-firm  flexibility  provided 
under  point-to-point  service  equally,  on 
an  as-available  basis. 

Rehearing  Requests 

A  number  of  entities  argue  that  it  is 
unreasonable  to  permit  firm  point-to- 
point  customers  to  receive  non-firm 


^  FERC  Stats,  ft  Regs,  at  31 ,751 ;  mtineo  at  342- 
43. 

^^See  Florida  Municipal  Power  Agency  v. 
Florida  Power  ft  Ught  Company.  74  FERC  1  61.006 
at  61.013  and  n.70  (1996). 


service,  up  to  their  contract  demand,  at 
no  additional  charge,  at  secondary 
receipt  and  delivery  points,  but  to 
require  transmission  providers  and 
network  customers  to  purchase 
transmission  for  all  off-system  sales, 
including  non-firm  sales  made  in 
competition  with  sales  made  by  the 
point-to-point  customer. ^^  FPL  asserts 
that  having  built  and  paid  for  the  entire 
transmission  network,  the  owner  and 
the  network  customer  should  have  the 
flexibility  to  use  the  network  as  they 
need.  Utilities  For  Improved  Transition 
declare  that  just  as  the  firm  point-to- 
point  customer  is  permitted  to 
maximize  the  use  of  its  contract 
demand,  the  transmission  provider  and 
network  customer  should  be  entitled  to 
maximize  their  long-term  fixed  cost 
obligation  (citing  AES  Power,  Inc.,  69    • 
FERC  1  61,345  at  62.300  (1994)  (AES) 
for  the  proposition  that  the  utility  and 
its  native  load  customers  are  obligated 
to  pay  all  the  costs  of  the  transmission 
system  without  regard  to  the  amount  of 
energy  actually  schedided). 

FPL  and  Carolina  P&L  suggest  two 
possible  solutions:  (1)  allow  the 
transmission  provider  and  network 
customer  to  have  rights  to  the  headroom 
beneath  their  fixed  cost  obligations  at  no 
additional  charge,  or  (2)  restrict  the  no- 
charge  use  of  firm  point-to-point 
headroom  to  transmission  service 
associated  with  non-firm  purchases  to 
serve  load.  Under  either  of  these 
options,  they  assert,  the  firm  point-to- 
point  customer's  rights  to  make  non- 
firm  off-system  sales  would  be  on  an 
even  competitive  footing  with  the 
transmission  provider  or  network 
customer. 

PA  Coops  maintain  that  network 
customers  should  have  the  ri^t  to 
reassign/sell  unused  capacity  below 
their  12-month  rolling  average  peak 
demand  at  no  additional  charge.  Cajun 
argues  that  network  customers  should 
be  allowed  to  use  the  transmission 
system  for  non-firm  (and  perhaps  firm) 
coordination  transactions  at  no 
additional  cost,  provided  the  network 
customer's  total  use  of  the  transmission 
system  does  not  exceed  its  load  ratio 
share.  Cajun  notes  that  the  Commission 
seems  to  have  determined  elsewhere  in 
the  Rule  that  a  netwoil:  customer  has 
already  paid  for  the  full  use  of  its  load 
ratio  share  (citing  mimeo  at  332  and 
338).  In  addition,  Cajun  states  that 
requiring  the  network  customer  to  use 
point-to-point  service  results  in  the 
network  customer  paying  twice  for  the 
same  capacity. 


^E.g..  FPL.  Utilities  For  Improved  Transition. 
TDU  Systems.  Carolina  PftU  AEC  ft  SMEPA.  VT 
0PS,EEI. 


VT  DPS  argues  that  the  Commission 
should  permit  network  users  to  make 
limited  use  of  their  network  capacity  to 
make  off-peak  off-system  sales.  It  asserts 
that  UtiliCorp's  network  tariff,  filed  in 
Docket  No.  ER95-203,  provides  a  useful 
model:  "the  level  of  capacity  utilized  by 
the  company  or  the  customer  for  its 
combined  network  load  and  off-system 
sales  load  would  be  fixed  by  the  tariff 
as  the  highest  coincident  peak  load 
experienced  by  the  transmitting  utility 
in  the  three  years  preceding  the  off- 
system  sale."  According  to  VT  DPS,  this 
places  all  firm  users  on  a  par.  In 
contrast,  VT  DPS  argues  that  the 
Commission's  solution  is  arbitrary  and 
patently  inadequate.  VT  DPS  claims  that 
concerned  parties  are  not  just 
transmission  providers,  but  include 
state  agencies  and  entities  that  need  to 
take  network  service.  VT  DPS  further 
argues  that  the  lower  priority  for 
secondary  service  under  the  point-to- 
point  tariff  may  pose  an  unacceptable 
risk  to  public  utilities  with  firm 
obligations  to  serve  their  load,  and 
having  to  agree  to  a  fixed  demand 
quantity  may  be  unsatisfactory  for 
public  utilities  with  growing  customer 
loads  and  a  statutory  obligation  to  serve 
those  loads. 

LEPA  argues  that: 

|t|he  Commission  erred  in  not  finding  that  in 
order  to  compete,  one  must  be  able  to  utilize 
base  load  units  of  SOOMW  size  because  entry 
without  the  ability  to  employ  such  base  load 
units  would  make  the  putative  entrant  unable 
to  compete;  that  in  order  to  employ  such 
units,  or  portions  of  them,  the  entrant  had  to 
engage  in  the  coordinated  development  of 
base  load  units;  that  such  coordinated 
development  requires  use  of  transmission  for 
that  purpose  so  as  to  be  able  to  sell  {wrtions 
of  the  output  of  a  beseload  unit  off-system,   . 
and  that  without  'headroom,'  the  cost  of 
transmission  for  that  piupose  would  not  be 
comparable  with  the  cost  of  transmission  for 
the  same  purp>ose  of  the  owner  of  the 
transmission.  (LEPA  at  5). 

Commission  Conclusion 

The  requests  for  rehearing  on  this 
issue  present  no  argiunents  that  were 
not  fully  considered  in  Order  No. .888. 
Petitioners  continue  to  claim  that 
transmission  providers  and  network 
customers  are  competitively 
disadvantaged  vis-a-vis  point-to-point 
transmission  customers  due  to  the 
point-to-point  customers'  ability  to  use 
as  available,  non-firm  service  over 
secondary  points  of  receipt  and  delivery 
at  no  additional  cost.  The  Commission 
attempted  to  strike  a  balance  on  this 
issue  in  Order  No.  888  by  allowing  both 
network  and  point-to-point  services  to 
be  priced  on  the  same  basis  (j.e.,  no 
longer  summarily  rejecting  the  use  of 
the  average  of  the  12  monthly  system 


12320  Federal  Register  /  Vol.  62,  No.  50  /  Friday,  March  14,  1997  /  Rules  and  Regulations 


peaks  as  the  denominator  for  the  rate  for 
point-to-point  service).  Additionally, 
the  Commission  established  a  lower 
priority  for  the  non-firm  secondary 
point-to-point  service  than  for  either 
economy  purchases  by  network 
customers  or  for  stand-alone  non-firm 
point-to-point  service,  as  discussed  in 
Section  IV.G.3.b.  Accordingly,  we 
believe  that  these  concerns  have  been 
sufficiently  addressed. 

Furthermore,  these  entities  want  to  be 
allowed  to  make  off-system  sales  under 
their  network  service  at  no  additional 
charge  as  long  as  their  total  use  of  the 
system  does  not  exceed  their  load  ratio 
share.  They  claim  that  it  is  inequitable 
not  to  allow  such  "headroom"  sales 
under  the  network  service  while 
allowing  firm  point-to-point  customers 
to  use  non-firm  transmission  service  up 
to  their  contract  demands  using 
secondary  receipt  and  delivery  points  at 
no  additional  charge.  As  the 
Commission  stated  in  Order  No.  888, 
customers  are  not  obligated  to  take 
network  transmission  service.^-*  If 
customers  want  to  teike  advantage  of  the 
as-available,  non-firm  service  over 
secondary  points  of  receipt  and  delivery 
through  the  point-to-point  service,  they 
may  elect  to  take  firm  point-to-point 
transmission  service  in  lieu  of  the 
nehvork  service.  We  further  note  that 
transmission  providers  must  take  point- 
to-point  transmission  service  for  their 
own  oft^-system  sales,  which  results  in 
comparable  treatment  for  both  the 
transmission  provider  and  network 
customers.  Transmission  providers  and 
other  customers  taking  point-to-point 
transmission  service  do  not  need  to  be 
allowed  to  make  "headroom"  sales 
because  they  have  access  to  as-available, 
non-firm  service  over  secondary  points 
of  receipt  and  delivery  at  no  additional 
charge  through  their  point-to-point 
service. 

Cajun's  argument  that  a  network 
customer  has  already  paid  for  the  fiill 
use  of  its  load-ratio  share  of  the  system 
ignores  the  fact  that  network  service  is 
based  on  integrating  a  network 
customer's  resources  with  its  load,  not 
on  making  oH^-system  sales.  This  is  why 
network  customers  pay  for  servicp  on  a 
load-ratio  basis.  If  Cajun  is  concerned 
that  it  may  need  to  pay  for  both  network 
service  and  point-to-point  service,  Cajun 
can  simply  elect  to  take  point-to-point 
service  for  all  of  its  transmission  needs. 

VT  DPS'  claim  that  the  lower  priority 
accorded  to  transmission  service  to 
secondary  points  of  receipt  and  delivery 
under  flexible  point-to-point  service 
would  present  an  "unacceptable  risk"  to 


public  utilities  is  unsubstantiated.  If  the 
risk  of  having  this  secondary  service 
curtailed  is  too  great,  this  customer  has 
the  option  to:  (1)  take  stand-alone  non- 
firm  point-to-point  service  (which  has  a 
higher  priority),  (2)  take  this  service  on 
a  firm  point-to-point  basis,  or  (3)  take 
network  service,  which  has  a  higher 
priority  for  economy  purchases  than 
either  stand-alone  non-firm  or 
secondary  non-firm  point-to-point 
service. 

With  respect  to  LEPA's  argument,  the 
Commission  has  the  goal  of  encouraging 
competition  in  the  generation  market, 
not  discouraging  generation  competition 
by  erecting  barriers  to  entry  such  as 
arbitrary  generator  size.  Furthermore, 
LEPA's  argument  that  comparability  is 
not  achieved  without  allowing 
headroom  is  incorrect  because  both 
network  customers  as  well  as  the 
transmission  provider  must  obtain 
point-to-point  transmission  service  to 
accommodate  transmission  for 
wholesale  sales. 

c.  Load  Ratio  Sharing  Allocation 
Mechanism  for  Network  Service 

In  the  Final  Rule,  the  Commission 
concluded  that  the  load  ratio  allocation 
method  of  pricing  network  service 
continues  to  be  reasonable  for  purposes 
of  initiating  open  access 
transmission.^^  The  Commission  also 
reaffirmed  the  use  of  a  twelve  monthly 
coincident  peak  (12  CP)  allocation 
method  because  it  believed  the  majority 
of  utilities  plan  their  systems  to  meet 
their  twelve  monthly  peaks.  However, 
the  Commission  stated  that  it  would 
allow  utilities  to  file  another  method 
[e.g.,  annual  system  peak)  if  they 
demonstrate  that  it  reflects  their 
transmission  system  planning. 

With  respect  to  concerns  raised  about 
pancaked  rates  for  network  service 
provided  to  load  served  by  more  than 
one  network  service  provider,  the 
Commission  indicated  that  if  a  customer 
wishes  to  exclude  a  particular  load  at 
discrete  points  of  delivery  fi-om  its  load 
ratio  share  of  the  allocated  cost  of  the 
transmission  provider's  integrated 
system,  it  may  do  so.  However, 
customers  that  elect  to  do  so,  the 
Commission  explained,  must  seek 
alternative  transmission  service  for  any 
such  load  that  has  not  been  designated 
as  network  load  for  network  service. 
The  Commission  indicated  that  this 
option  is  also  available  to  customers 
with  load  served  by  "behind  the  meter" 
generation  *'<'  that  seek  to  eliminate  the 


2»  FERC  Suts.  k  Regi.  al  31.751:  mimeo  M 
342-43   ■ 


-»  FERC  Slals.  &  Regs,  al  31.736:  mimeo  at 
296-97. 

'^Behind-the-me<er  generation  means  generation 
located  on  the  customer's  side  of  the  point  of 
delivery. 


load  from  their  network  load  ratio 
calculation. 

(1)  Multiple  Control  Area  Network 
Customers 

Rehearing  Requests 

A  number  of  entities  argue  that 
excluding  load  from  the  designation  of 
Network  Load  does  not  solve  the 
pancaking  problem  and  results  in  the 
network  customer  paying  even  more 
transmission  charges.  They  contend  that 
a  network  customer  must  still  pay  two 
network  charges  and  point-to-point 
charges  to  be  able  to  operate  its 
resources  across  two  control  areas.  The 
Commission's  approach,  they  argue, 
makes  it  impossible  for  a  network 
customer  with  loads  and  resources  in 
multiple  control  areas  to  integrate  those 
loads  and  resources  on  an  economic 
dispatch  basis.-"  In  essence,  these 
entities  state  that  a  network  customer 
must  frequently  dispatch  resources  in 
one  transmission  provider's  control  area 
(control  area  A)  to  serve  that  customer's 
load  (in  the  case  of  a  G&T  cooperative, 
the  load  of  a  member  system  or  third- 
party  requirements  customer)  located  in 
an  adjacent  control  area  of  another 
transmission  provider  (control  area  B). 
As  a  result,  they  believe,  the  tariff 
essentially  requires  that  network  load  in 
control  area  B,  served  by  resources  in 
control  area  A,  must  be  counted  as  load 
in  control  area  B.  Alternatively,  they 
believe  that  the  tariff  allows  the 
transmission  of  resoiuces  in  control  area 
A  to  load  in  control  area  B  as  point-to- 
point  transmission  that  requires  an 
additional  charge.  These  entities  argue 
that  either  of  these  situations  produces 
uneconomic  results  for  multiple  control- 
area  network  customers. 

To  avoid  these  problems,  these 
entities  propose  that  a  network 
customer  be  allowed  to  use  its  network 
service  to  transmit  power  and  energy 
from  resources  in  control  area  A  to  serve 
load  in  control  area  B  without 
designating  the  control  area  B  load  as 
network  load  for  billing  purposes.  These 
entities  suggest  that  no  additional 
compensation  should  be  required  if 
such  transfers  to  load  in  adjacent 
control  areas  plus  other  network 
transactions  on  behalf  of  the 
transmission  customer  in  control  area  A 
do  not  exceed  the  customer's  coincident 
demand  in  control  area  A.  They  also 
maintain  that  the  ultimate  solution  is  a 
regional  system  operated  by  an  ISO.  At 
the  very  least,  TDU  Systems  contends, 
the  Commission  should  require 
provision  of  service  to  network 
Customers  with  loads  and  resources 


"'  E.g..  NRECA.  TDU  Systems,  Blue  Ridge. 
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located  on  multiple  systems  under  a  rate 
that  recovers  the  customer's  load  ratio 
share — but  no  more — of  the 
transmission  owners'  collective 
transmission  investment  in  the  control 
areas  that  the  customer  straddles. 

AMP-Ohio  maintains  that  rational 
economic  transmission  pricing  policies 
demand  elimination  of  the  pancaiking  of 
rates  caused  by  the  arbitrary  ownership 
boundaries  of  individual  utilities. 

TAPS  asks  that  the  Commission 
clarify  that  the  Commission  will  look 
closely  at  how  to  create  and  promote 
region-wide  rates  when  evaluating 
mergers  and  market-based  rate 
proposals.  It  argues  that  the  Commission 
should  be  receptive  to  section  211 
filings  seeking  non-pancaked  rates  and 
should  establish  a  Stage  3  for  the 
purpose  of  addressing  directly  the  need 
for  transmission  access  on  a  non- 
pancaked,  regional  basis. 

Cosamiflsioii  Conchisioii 

In  the  Final  Rule,  the  Commission 
addressed  concerns  regarding  pancaked 
rates  for  network  service  for  customers 
with  load  in  multiple  control  areas. "^ 
Tariff  section  31.3  allows  a  network 
customer  the  option  to  exclude  all  load 
from  its  designated  network  load  that  is 
outside  the  transmission  provider's 
transmission  system,  and  to  serve  such 
load  using  point-to-point  transmission 
service. 

NRECA  and  TDU  Systems,  however, 
argue  that  network  customers  located  in 
multiple  control  areas  should  not  have 
to  pay  for  any  additional  point-to-point 
transraiasion  service  to  make  sales  to 
non-designated  load  located  in  a 
separate  control  area.  We  disagree. 
Because  the  additional  transmission 
service  to  non-designated  network  load 
outside  of  the  transmission  provider's 
control  area  is  a  service  for  which  the 
transmission  provider  must  separately 
plan  and  operate  its  system  beyond 
what  is  required  to  provide  service  to 
the  customer's  designated  network  load, 
it  is  appropriate  to  have  an  additional 
charge  associated  with  the  additional 
service. 

AMP-Ohio's  concerns  regarding 
"arbitrary  ownership  boundaries  of 
individual  utilities."  and  TAP'S 
proposal  to  require  regional  rates  are 
beyond  the  scope  of  Otder  No.  888."' 
However,  as  the  Commission  explained 
in  the  Final  Rule,  it  encourages  the 
voluntary  formation  of  regional 
transmission  groups,  as  well  as  the 


"'  FERC  Suts.  &  Regs,  al  31.736;  mimeo  at  297. 

"'  These  •ntities  do  not  explain  bow  the 
Commission  could  force  oon-public  utility  cootrol 
area  operators,  of  which  there  arr  approximately  62 
out  of  13«  in  the  United  Sutes  (as  of  October  1996), 
to  accade  to  tlMaa  pricing  poiicte*. 


establishment  of  regional  ISOs,  and  will 
address  those  matters  on  a  crae-by-case 
basis. 

(2)  Twelve  Monthly  Coincident  Peak  v. 
Annual  System  Peak 

Rehearing  Requests 

Several  utilities  ask  that  the 
Commission  eliminate  the  requirement 
that  charges  for  network  service  be 
calculate  using  a  12- month  rolling 
average  load  ratio  share  and  allow 
utilities  discretion  to  determine  the  way 
network  customers  pay.  ^^  They  assert 
that  the  requirement  makes  it 
impossible  to  recover  the  full  cost  of 
service  when  customers  begin  or 
terminate  service.  They  suggest  a  unit 
charge  based  on  a  formula  rate  that  is 
trued  up  each  year  or  a  month-by-month 
load  ratio  share  calculation. 

NE  Public  Power  District  states  that 
the  definition  of  load  ratio  share  in 
section  1.16  of  the  pro  forma  tariff, 
taken  together  with  sections  34.2  and 
34.3  of  the  pro  forma  tariff  require  the 
use  of  the  12-CP  method  and  the 
inclxision  of  losses  to  the  generator  bus. 
This,  it  argues,  is  inconsistent  with  the 
Conunission's  statement  that  "[ujtilities 
that  plan  their  systems  to  meet  an 
annual  system  peak  *   *   *  are  free  to 
file  another  method  if  they  demonstrate 
that  it  reflects  their  transmission  system 
plannii^."  (NE  Public  Power  District  at 
22-23).  NE  Public  Power  District  argues 
that  utihties  should  be  allowed  to  use 
CP  demands  measured  at  delivery, 
points  at  some  common  specified 
vohage.  It  further  asks  the  Commission 
to  clarify  whether  the  monthly  peak 
includes  or  excludes  transmission 
losses. 

EEI  and  AEP  argue  that  transmission 
reservations  for  services  of  less  than  one 
month's  duration  and  any  discounted 
firm  transactions  should  not  be  counted 
in  the  load  ratio  calculation  when 
determining  the  1 2  CP  on  point-to-point 
rates,  but  that  the  reveniies  from  these 
services  should  be  credited  to  all  firm 
transmission  users. 

Montaiu  Power  argues  that  the 
Commission's  pricing  approach 
discriminates  against  native  load 
customers  because  9i\  non-network  uses 
of  the  system  do  not  occur  at  full,  non- 
discounted  prices  for  the  entire  month 
and  the  effects  of  discounts  will  be 
shouldered  by  native  load  customers. 
Accmding  to  Montana  Power,  this  is  a 
disincentive  to  utilities  to  offer 
discounts  and  creates  a  possibility  of 
gaming  by  network  customers  bu)ring 
one  day  firm  point-to-point  reservations 


to  reduce  their  network  load  ratio 
shares. 

Commission  Conclusion 

While  the  Commission  reaffirmed  the 
use  of  a  twelve  monthly  coincident  peak 
(12  CP)  allocation  method  for  pricing 
network  service  in  the  Final  Rule,  the 
Commission  also  stated: 

|u)tilities  that  plan  their  tyctems  to  m«e(  an 
uurual  system  peak  *   *  *  are  free  to  file 
another  method  if  tltey  demonstrate  that  it 
reflects  their  transmiasion  cyatem 
planning.^-" 

Accordingly,  utilities  are  free  to  propose 
in  a  section  205  filing  an  ahemative  to 
the  use  of  the  12-month  rolling  average 
(e.g.,  annual  system  peak)  in  the  load 
ratio  share  calculation,  subject  to 
demonstrating  that  such  ahemative  is 
consistent  with  the  utihfy's 
transmission  system  planning  and 
would  not  result  in  overcollection  of  the 
utility's  revenue  requirement.  Any 
proposed  alternative  would  also  be 
subject  to  any  future  filing  conditions 
established  by  the  Commission.  ^^    - 

We  also  are  not  convinced  that  we 
should  require  the  calculation  of  load 
ratios  using  a  particular  method  on  a 
generic  basis.  Any  such  proposals, 
including  those  concerning  the 
treatment  of  discounted  firm 
trmsmission  transactions  in  the  load 
ratio  calculation  and  revenue  credits 
associated  with  such  transactions,  are 
best  resolved  on  a  fact-specific,  case-by- 
case  basis. 

Finally,  the  Final  Ride  does  not 
prc^bit  utilities  from  "usiing)  CP 
demands  measured  at  delivery  points  at 
some  common  specified  voltage"  as 
claimed  by  NE  PubUc  Power  District. 
Treatment  of  transmission  losses  can  be 
accomplished  in  different  ways  by 
different  transmission  providers  under 
the  (Ht)  forma  tariff,  such  as  adjustment 
to  a  consistenUy  applied  voltage  level. 

Regarding  NE  PubUc  Power  District's 
allegation  that  certain  sections  of  the 
pro  forma  tariff  do  not  allow  the  use  of 
the  anniml  system  peak  method  in  the 
load  ratio  share  calculation,  the 
Commission  recognizes  that  certain  rate 
methodologies  may  require  minor 
adjustments  to  the  non-price  terms  and 
conditions  to  be  consistent  witb  the 
proposed  rate  methodology.  However, 
any  modifications  to  the  non-price 
trams  and  conditions  established  in  the 
pro  forma  tariff  must  be  fully  supported 
by  the  utiUty  and  the  appropriateness  of 
such  proposed  changes  will  be 
evaluated  by  the  Commission  for 


97. 


i»  FERC  StaU.  ft  Ra^  al  31.736;  ainMO  at  2SS- 


"'E.g.,  UtiliUes  For  Improvad  Transition.  Florida 
Power  Corp,  VEFOa 


**•  FERC  Stats,  ft  Rags,  al  31.770:  oMMo  at  39a- 


99. 
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consistency  with  the  proposed  rates  or 
iBte  methodologies.  The  remainder  of 
NE  Public  Power  District's  concerns  are 
case-specific  and  should  be  raised  by 
NE  Public  Power  District  at  such  time  as 
a  transmission  provider  makes  a  filing. 

(3)  Load  and  Generation  "Behind  the 
Meter" 

Rehearing  Requests 

Several  entities  request 
clarification  ^^^  concerning  the 
definition  of  Network  Load  in  pro  forma 
tariff  section  1.22,  which  provides,  in 
pertinent  part,  that: 

A  Network  Customer  may  elect  to 
designate  less  than  its  total  load  as  Network 
Load  but  may  not  designate  only  part  of  the 
load  at  a  discrete  Point  of  Delivery. 

These  entities  maintain  that  section 
1.22  is  too  restrictive  and  is  inconsistent 
with  the  Final  Rule's  treatment  of  load 
served  from  "behind  the  meter" 
generation.23"  Specifically,  these 
entities  request  that  the  Commission 
clarify  that  a  network  customer  can 
exclude  from  its  designated  network 
load  a  portion  of  load  at  a  discrete  point 
of  delivery,  which  is  served  from 
generation  behind  the  meter.  In  support 
of  this  position,  a  niunber  of  petitioners 
cite  to  FMPA  v.  FPL,  74  FERC  1 61,006 
at  61,012-13,  in  which  they  claim  the 
Commission  allowed  network  customers 
to  exclude  load  served  by  behind  the 
meter  generation.^^s 

TAPS  asserts  that  there  is  no 
operational  or  economic  reason  to 
require  the  designation  of  all  load  at  a 
discrete  point  of  delivery  as  network 
load. 

FMPA  argues  that  network  customers 
should  not  be  charged  a  network  rate  to 
use  their  own  transmission  (or 
distribution)  system  to  serve  loads  that 
are  located  beyond  the  transmission 
owner's  system.  FMPA  interprets  the 
Final  Rule  on  this  issue  as  allowing  a 
network  customer  that  has  behind-the- 
meter  generation  to  serve  part  of  its 
behind  the  meter  load  from  such 
generation;  thus,  a  customer  can 
exclude  that  load,  which  is  served 
without  using  the  transmission 
provider's  transmission  system,  from 
the  load  ratio  share.  FMPA's 
interpretation  of  section  1.22  is  that  "a 
network  customer  may  not  import 
power  using  both  point-to-point  and 
network  transmission  service  at  the 
same  delivery  point,  but  that  this 
Section  does  not  prevent  a  network 
customer  from  serving  load  frt>m 


generation  when  both  are  behind  the 
delivery  point  and  when  the  transaction 
does  not  rely  upon  use  of  the 
transmission  provider's  transmission 
system."  (FMPA  at  5).  FMPA  requests 
that  the  Commission  clarify  the 
language  in  section  1.22  consistent  with 
its  interpretation  above. 

Michigan  Systems  asks  the 
Commission  to  modify  section  1.22 
because  the  "clause  may  be  interpreted 
to  require  network  integration 
transmission  service  customers  to  pay  a 
second  time  for  the  transmission  of 
power  that  is  already  being  transmitted 
under  other  arrangements,  such  as 
transmission  ownership.  The  clause 
could  also  be  interpreted  to  allow  the 
transmission  provider  to  charge 
customers  for  the  transmission  of  power 
which  does  not  use  the  transmitter's 
system,  such  as  for  transmission  from 
'behind  the  meter'  generation  to  'behind 
the  meter'  load."  (Michigan  Systems  at 
5-13). 

Wisconsin  Municipals  ask  the 
Commission  to  "clarify  that  a  partial 
designation  is  appropriate  if  (1)  only 
part  of  the  load  behind  a  particular 
delivery  point  relies  upon  the 
transmission  provider's  transmission 
system  for  service  or  (2)  a  network 
customer  is  responsible  for  serving  only 
a  portion  of  the  load  behind  a  discrete 
delivery  point."  (Wisconsin  Municipals 
at  17-18). 

Blue  Ridge  asks  the  Commission  to 
clarify  that  it  intended  to  allow  for 
multiple  ownership  of  resources  by 
customers  who  are  not  network 
customers. 

Utility  Position 

FPL  and  Carolina  P&L  ask  the 
Commission  to  clarify  that  section  1.22 
and  the  Rule  (see  a/so  Original  Sheet 
No.  94  and  FMPA  I,  67  FERC  1 61,167 
at  61,481-82  (1994))  mean  that 
regardless  of  whether  or  not  a  customer 
has  behind  the  meter  or  local  generation 
at  a  delivery  point,  if  a  customer  wants 
to  purchase  network  service  to  serve 
load  at  a  delivery  point,  it  must 
purchase  network  service  for  all  such 
load — the  customer  cannot  split  the  load 
into  network  and  point-to-point 
components  at  a  specific  point  of 
delivery.2««»  Otherwise,  FPL  states,  there 


*"  E.g..  AMP-Ohio.  TAPS. 

»«SeeFEKC  SUU.  ft  Regs,  at  31.73fi  and  31.743: 
mimaoat  297  and  317. 
u*£.X..  TAPS.  Cmtral  MinnewKa  Municipal. 


'«"  Utilities  For  Improved  Transition  argues  that 
a  txansmission  dependent  utility  should  be  required 
to  serve  its  load  using  only  network  transmission 
service.  It  asserts  that  such  a  utility  should  not  be 
allowed  to  avoid  its  full  cost  responsibility  by  using 
point-to-point  firm  during  peak  periods  and  non- 
firm  service  during  non-peak  periods.  See  also 
VEPCO. 

Moreover.  FMPA  filed  an  answer  in  opposition  to 
the  requests  for  clarification  of  FP&L.  Carolina  P&L 
and  others  concerning  the  definition  of  network 
load  and  related  issues.  (FMPA  Answer).  Likewise. 


would  be  a  split  system  with  the 
potential  to  game  the  system  and 
problems  with  how  it  would  work. 

AEP  argues  that  the  option  in  section 
1.22  of  excluding  load  from  network 
load  should  be  deleted.  AEP  states  that, 
as  the  Commission  recognized  in  its 
original  FMFA  v.  FPL  order,  the 
provision  is  contrary  to  the 
comparability  standard.  Specifically, 
AEP  argues  that  transmission-owning 
utilities  do  not  and  cannot  offer 
themselves  partial  integration  service 
electing  to  pay  only  a  portion  of  the 
network  costs,  but  rather  must  pay  for 
the  entire  network,  which  integrates  all 
of  the  transmission-owning  utility's 
resources  and  loads.  According  to  AEP, 
the  load  served  by  behind-the-meter 
generation  is  not  isolated  from  the 
system,  which  is  there  to  serve  that  load 
when  the  behind-the-meter  generation  is 
unavailable.  Allowing  a  network 
customer  to  use  short-term  non-firm 
point-to-point  transmission,  AEP 
asserts,  allows  customers  to  evade  a 
large  portion  of  the  network's  costs, 
which  they  will  do  on  an  unconstrained 
system  such  as  AEP. 

Commission  Conclusion 

We  disagree  that  the  prohibition  in 
tariff  section  1.22  against  a  network 
customer  designating  only  part  of  a  load 
at  a  discrete  point  of  delivery  as 
network  load  is  either  inconsistent  with 
the  Final  Rule's  treatment  of  generation 
"behind  the  meter"  or  is  contrary  to  the 
Commission's  decisions  in  FMPA  I  and 
ivMPA/I. 

The  Commission  addressed  "behind 
the  meter"  generation  in  the  Final  Rule 
as  follows: 

if  a  customer  wishes  to  exclude  a  particular 
load  at  discrete  points  of  delivery  from  its 
load  ratio  share  of  the  allocated  cost  of  the 
transmission  provider's  integrated  system,  it 
may  do  so.  (citing  Florida  Municipal  Power 
Agency  v.  Florida  Power  &  Light  Company, 
74  FERC  1 61.006  (1996),  rehg  pending.] 
Customers  that  elect  to  do  so.  however,  must 
seek  alternative  transmission  service  for  any 
such  load  that  has  not  been  designated  as 
network  load  for  network  service.  This 
option  is  also  available  to  customers  with 
load  served  by  'behind  the  meter'  generation 
that  seek  to  eliminate  the  load  from  their 
network  load  ratio  calculation.'** 

Implicit  in  the  Commission's  discussion 
of  this  issue  in  the  Final  Rule  and  also 
in  FMPA  I  and  FMPA  D.  in  permitting 


Michigan  Systems  and  TAPS  filed  answers 
opposing  these  requests  for  rehearing.  (Michigan 
Systems  Answer  and  TAPS  Answer).  While 
answers  to  requests  for  rehearing  generally  are  not 
permitted,  we  will  depart  from  our  general  rule 
because  of  the  significant  nature  of  this  proceeding 
and  accept  the  FMPA  Answer,  Michigan  Systems 
Answer  and  TAPS  Answer. 
24>  FERC  SUts.  ft  Regs,  at  31.736;  mimeo  at  297. 
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the  "exclusion  of  a  particular  load,"  is 
that  the  Commission  will  allow  a 
network  customer  to  exclude  the 
entirety  of  a  discrete  load  from  network 
load,  but  not  just  a  portion  of  the  load 
served  by  generation  behind  the  meter. 
In  its  request  for  rehearing  of  FMPA 
I,  FMPA  requested  that  the  Commission 
confirm  its  interpretation  of  the 
Commission's  finding  in  FMPA  I  that: 

(FMPA)  can  choose  to  serve  an  amount  of 
load  in  a  city  from  generation  in  the  city,  so 
long  as  FMPA  does  not  sometimes  serve  that 
level  of  load  from  external  generation  or  use 
that  generation  to  serve  member  loads 
outside  the  city."^ 

On  rehearing  in  FMPA  II,  the 
Commission  did  not  grant  FMPA's 
request  to  allow  a  partial  designation  of 
network  load.  Furthermore,  the        f 
Commission  provided  an  example  of 
how  FMPA  could  request  that  certain  of 
its  loads  and  resources  be  excluded 
from  network  integration  transmission 
service.  The  Commission  explained  that 
FMPA  could  choose  to  exclude  the 
loads  of  the  cities  of  Ft.  Pierce  and  Vero 
Beach  from  the  request  for  network 
integrated  transmission  service  and 
alternatively  request  point-to-point 
transmission  service  to  transmit  power 
from  resources  in  those  cities  to  other 
FMPA  members  or  from  FMPA  member 
cities  to  Ft.  Pierce  and  Vero  Beach.^^a 
The  Commission  neither  stated  that  it 
would  allow  a  partial  designation  of  a 
discrete  load  as  network  load  nor 
provided  any  examples  of  such 
treatment. 

Additionally,  throughout  the  pro 
forma  tariff,  network  customers  are 
consistently  prohibited  frtjm  designating 
only  a  portion  of  a  discrete  network 
load.  For  example,  tariff  section  31.2 
provides: 

To  the  extent  that  the  Network  Customer 
desires  to  obtain  transmission  service  for  a 
load  outside  the  Transmission  Provider's 
Transmission  System,  the  Network  Customer 
shall  have  the  option  of  (1)  electing  to 
include  the  entire  load  as  Network  Load  for 
all  purposes  under  Part  III  of  the  Tariff  and 
designating  Network  Resources  in  connection 
with  such  additional  Network  Load,  or  (2) 
excluding  that  entire  load  from  its  Network 
Load  and  purchasing  Point-To-Point 
Transmission  Service  under  Part  D  of  the 
Tariff.  [Emphasis  added! 

Accordingly,  we  find  that  no 
inconsistency  exists  between  the  tariff 
language  and  either  the  language  in  the 
Final  Rule  or  the  Commission's  findings 
in  FMPA  I  or  FMPA  U. 

In  support  of  its  position  to  allow  a 
partial  designation  of  network  load  at  a 
point  of  delivery,  TAPS  claims  that 


there  are  no  operational  reasons  to 
require  the  designation  of  all  load  at  a 
discrete  point  of  delivery  as  network 
load.  We  disagree.  Utilities,  both 
commenting  on  the  NOPR  and  on 
rehearing  [e.g.,  AEP  rehearing  at  19-20 
and  Florida  Power  &  Light  at  14-18), 
express  concern  that  customers  allowed 
to  divide  a  discrete  load  between  point- 
to-point  and  network  services  would 
create  a  "split  system."  The  concept  of 
allowing  a  "split  system"  or  splitting  a 
discrete  load  is  antithetical  to  the 
concept  of  network  service.  A  request 
for  network  service  is  a  request  for  the 
integration  of  a  customer's  resources 
and  loads.  Quite  simply,  a  load  at  a 
discrete  point  of  delivery  cannot  be 
partially  integrated — it  is  either  fully 
integrated  or  not  integrated. 
Furthermore,  such  a  split  system  creates 
the  potential  for  a  customer  to  "game 
the  system"  thereby  evading  some  or  all 
of  its  load-ratio  cost  responsibility  for 
network  services.^** 

For  example,  FMPA  asserts  that  if  a 
FMPA  member  city  has  a  peak  load  of 
100  MW  and  behind  the  meter 
generation  of  75  MW,  FMPA  should  be 
allowed  to  designate  a  portion  of  its 
load  as  network  load  (e.g.,  60  MW),  and 
to  serve  the  remaining  load  (e.g.,  40 
MW)  &t)m  its  behind-the-meter 
generation.2*^  However,  as  a  number  of 
utilities  note,  this  would  lead  to  the 
possibility  of  gaming  the  system.  For 
example,  if  at  the  time  of  the  monthly 
system  peak  the  FMPA  member  city 
generates  more  than  40  MW  (or  takes 
short-term  firm  transmission  service  (or 
a  combination  of  the  two)),  it  may  be 
able  to  lower  its  monthly  coincident 
peak  load  for  network  billing 
purposes, 2*^  and  thereby  reducing  if  not 
eliminating  its  load-ratio  cost 
responsibility  for  network  service. 
Because  network  and  native  load 
customers  bear  any  residual  system 
costs  on  a  load-ratio  basis,  any  cost 
responsibility  evaded  by  a  network 
customer  in  this  manner  would  be  borne 
by  the  remaining  network  customers 
and  native  load. 

FPL  also  raises  several  fundamental 
operational  problems  associated  with 
allowing  partial  network  service  or 
creating  a  "split  system:" 

If  all  the  loads  are  included  in  a  single 
control  area,  how  does  the  transmission 


provider  know  what  portion  of  the  power 
delivered  is  serving  the  point-to-point  load 
(which  presumably  would  not  be  counted 
toward  the  network's  load  ratio)? 

Using  the  same  100  MW  load  example 
previously  mentioned  where  there  is  a  40/60 
network/point-to-point  split,  there  would 
have  to  be  a  determination  of  how  the  split 
would  be  done  in  non-p>eak  situations.  Are 
the  first  40  MW  of  load  all  network  load,  or 
all  point-to-point  load,  or  split  on  a  40/60 
basis? 

If  the  system  purchases  economy  power 
from  non-local  resources,  how  is  that 
delivery  allocated  between  the  network 
portion  (for  which  there  would  be  no  point- 
to-point  scheduling,  curtailment,  or 
transmission  charges)  and  the  point-to-point 
portion  (which  must  be  arranged  and  paid  for 
separately«under  a  point-to-point  tariff)? 

The  bottom  line  is  that  all  potential 
transmission  customers,  including  those 
with  generation  behind  the  meter,  must 
choose  between  network  integration 
transmission  service  or  point-to-point 
transmission  service.  Each  of  these 
services  has  its  own  advantages  and 
risks.z"' 

In  choosing  between  network  and 
point-to-point  transmission  services,  the 
potential  customer  must  assess  the 
degree  of  risk  that  it  is  willing  to  accept 
associated  with  the  availability  of  firm 
transmission  capacity.  Customers 
choosing  point-to-point  service,  based 
solely  on  the  amount  of  transmission 
capacity  reserved  (or  contract  demand), 
may  face  a  relatively  higher  risk 
associated  with  the  availability  of  firm 
transmission  capacity.  For  example,  if  a 
customer  with  a  peak  load  of  100  MW. 
and  behind  the  meter  generation  of  75 
MW,  chooses  to  serve  a  portion  of  its 
load  with  point-to-point  transmission    .. 
service  [e.g.,  60  MW)  and  the  remaining 
load  (e.g.,  40  MW)  with  its  behind-the- 
meter  generation,  this  customer  faces 
the  risk  that,  should  its  generation 
behind  the  meter  become  unavailable, 
the  transmission  provider  may  not  have 
firm  transmission  capacity  available  to 
serve  the  remaining  40  MW  of  that 


**^FMPA  //at  61.012  (emphasis  added). 
»«>Hlfl»A //at  61.011. 


'**The  load-ratio  cost  responsibility  is  based  on 
the  network  customer's  monthly,  contribution  to  the 
transmission  system  peak  (i.e.,  coincident  peak 
billing). 

"»FMPAat3-«. 

'*■  While  this  customer  could  lower  its 
coincident  peak  use  of  the  transmission  system,  it 
could  be  making  substantial  use  of  the  transmission 
system  during  all  other  hours  of  the  month  but  yet 
have  little  or  no  load-ratio  cost  responsibility. 


'*' Customers  taking  network  integratioa 
transmission  service  choose  to  have  the 
transmission  provider  integrate  their  generatioo 
resources  with  their  loads.  Network  service  is  a  ' 
service  comparable  to  the  service  that  the 
transmission  provider  provides  to  its  retail  native 
load,  where  the  Transmission  Provider  includes  the 
network  customers  resources  and  loads  (projected 
over  a  minimum  ten-year  period)  into  its  long-term 
planning  horizon.  Because  network  service  is  usage 
based,  network  customers  pay  on  the  t>asis  of  their 
total  load,  paying  a  load-ratio  share  of  the  costs  of 
the  transmission  provider's  transmission  system  oo 
an  ongoing  basis.  In  contrast,  point-to-point 
transmission  service  is  more  transitory  in  nature. 
Poinl-to-point  service  is  frequently  tailored  for 
discrete  transactions  for  various  time  periods, 
which  may  or  may  not  enter  into  the  traiumissioa 
provider's  plaiming  horizon.  A  point-to-point 
transmission  service  customer  is  only  responsible 
for  paying  for  its  reserved  capacity  oo  a  contract 
deinand  basis  over  the  cootract  term. 
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customer's  load.  One  way  to  minimize 
this  risk  would  be  for  the  cxistomer  to 
reserve  and  pay  for  additional  firm 
point-to-point  transmission  service  to 
protect  against  the  unavailability  of  its 
behind-the-meter  generation. 
Alternatively,  the  customer  could 
choose  network  service  in  which  the 
transmission  provider  will  plan  and 
provide  for  firm  transmission  capacity 
sufficient  to  meet  the  customer's  current 
and  projected  peak  loads,  including 
integration  of  the  customer's  behind- 
the-meter  generation  as  a  network 
resource. 

For  the  reasons  stated  above,  a 
network  customer  will  not  be  permitted 
to  take  a  combination  of  both  network 
and  point-to-point  transmission  services 
under  the  pro  forma  tariff  to  serve  the 
same  discrete  load.  Accordingly,  the 
requests  for  rehearing  to  modify  tariff 
section  1.22  are  hereby  rejected. 

Moreover,  the  Commission  will  allow 
a  network  customer  to  either  designate 
all  of  a  discrete  load  ^*"  as  network  load 
under  the  network  integration 
transmission  service  or  to  exclude  the 
entirety  of  a  discrete  load  from  network 
service  and  serve  such  load  with  the 
customer's  "behind-the-meter" 
generation  and/or  through  any  point-to- 
point  transmission  service. ^^ 

(4)  Existing  Transmission  Arrangements 
associated  with  Generating  Capacity 
Entitlements  (e.g.,  "preference  power" 
customers  of  PMAs) 

Rehearing  Requests 

Several  entities  argue  that  section  1.22 
of  the  pro  forma  tariff  is  arbitrary  and 
cannot  be  reconciled  with  the  Final 
Rule's  determination  not  to  abrogate 
existing  agreements.  ^^ 

Specifi^ly.  several  transmission 
ciistomers  claim  that  the  prohibition 
against  designating  only  part  of  the  load 


x*Wa  also  clarify  that  while  tha  tariff  prohibits 
tba  itmiiinaliiiii  of  ooiy  part  of  the  load  at  a  diaciete 
point  of  delivery,  this  prohibition  also  applies  to 
networi  customers  with  a  discrete  load  served  by 
multiple  points  of  delivery.  In  other  words,  for  the 
same  reasons  explained  above,  a  c\istomer  may  not 
chooae  to  have  part  of  a  discrete  load  served  under 
netwuik  integration  service  at  one  or  more  delivery 
points  and  at  the  same  time  have  the  remaining 
portioo  6f  the  same  load  served  under  point-to- 
poinl  transmisaioo  service  at  other  delivery  points. 

s*  An  example  of  excluding  the  entirety  of  a 
diaciate  load  would  be  a  municipal  power  ageDcy 
<nirht<Hng  the  entire  load  of  a  member  city  with 
gBDwation  behind  the  meter,  while  requeating 
netwdk  service  to  serve  the  remaining  member 
dtiaa'  loads.  The  excluded  load  of  the  member  dty 
must  be  omI  using  a  combination  of  generation 
behind  the  meter  and  any  remote  generation  that 
may  be  oecaasary.  The  member  city  would  be 
rMpoMihia  for  artaagiag  any  point-to-point 
tnma^mkm  mrhot  vmim  the  pro  ibniia  tariff  that 
oiay  be  narawiy  to  import  the  power  and  eoargy 
from  any  remote  geoerslion. 

"•£.«..  NRECA.  TDU  SysteoM.  ABC  k  SMEPA. 


at  a  discrete  point  of  delivery  is 
problematic  for  customers  with  existing 
transmission  arrangements  for  receiving 
preference  power  or  capacity 
entitlements  from  power  marketing 
agencies  (PMAs).  For  example,  Central 
Minnesota  Mimicipal  argues  that  the 
limiting  language  of  section  1.22  should 
be  eliminated  as  it  would  preclude 
Mountain  Lake  (a  member  of  Central 
Minnesota  Mimicipal)  from  using 
network  transmission  and,  at  the  same 
time,  point-to-point  transmission  for 
WAPA  power  under  a  separate 
arrangement.  These  transmission 
customers  assert  that  if  they  designate 
all  of  the  load  at  a  discrete  point  of 
delivery  as  network  load,  and  pay  for 
such  network  load  on  a  load-ratio  basis, 
then  the  transmission  provider  is  paid 
twice  for  the  same  transmission 
service — once  through  the  existing 
transmission  arrangement  and  a  second 
time  through  the  network  service. 

NRECA  and  TDU  Systems  argue  that 
if  a  customer  chooses  to  use  network 
service  under  the  pro  forma  tariff  to 
supplement  its  existing  arrangements  to 
meet  future  full  requirements,  the 
Commission  should  amend  section  1.22 
so  the  transmission  provider  cannot 
overcharge  the  customer 

A  Network  Customer  may  elect  to 
designate  less  than  its  total  load  as  Network 
Load.  Where  a  Network  Customer  has  elected 
not  to  designate  a  particular  load  as  a 
Network  Load,  the  Network  Customer  is 
res(K>nsible  for  making  separate  arrangements 
tmder  Part  D  of  the  Tafiff  for  any  Point-to- 
Point  Transmission  Service  that  may  be 
necessary  for  such  non-designated  load, 
unless  such  non-designated  load  is  served 
pursuant  to  other  arrangements,  i^" 

Alternatively,  the  transmission 
customer  may  choose  not  to  designate 
any  load  at  a  discrete  point  of  delivery 
as  network  load.  However,  these 
transmission  customers  note  that  the 
preference  power  allotments  received 
from  PMAs  typically  do  not  equal  the 
total  load  of  a  customer  at  a  discrete 
point  of  delivery.  Therefore,  the 
ciistomer  would  need  to  acquire 
additional  point-to-point  transmission 
service  for  any  remaining  transmission 
needs.  Accordingly,  these  transmission 
customers  conclude  that  the  existence  of 
their  current  transmission  arrangements 
precludes  them  from  receiving  network 
service  which  they  claim  does  not  aUow 
the  comparable  use  of  the  system  that 
the  transmission  provider  enjoys. 

CtMnmisaion  Conclusion 

The  Commission  recognizes  that 
existing  power  and  transmission 
arrangements  represent  a  transitional 
problem  as  customers  begin  to  take 


service  under  the  pro  forma  tariff. 
Clearly,  the  Commission  did  not  intend 
for  a  transmission  provider  to  receive 
two  payments  for  providing  service  to 
the  same  portion  of  a  transmission 
customer's  load.  Any  such  double 
recovery  is  imacceptable  and 
inconsistent  with  cost  causation 
principles.  Neither  did  the  Commission 
intend  to  allow  a  transmission  ciistomer 
to  designate  less  than  its  total  load  as 
network  load  at  a  discrete  point  of 
delivery  even  though  a  portion  of  that 
load  is  served  under  a  pre-existing 
contract.  We  clarify  that  such  a 
transmission  customer  has  several 
alternatives  it  can  pursue  using  either 
point-to-point  or  network  transmission 
service. 

Using  network  transmission  service, 
the  network  customer  would  designate 
its  existing  generation  supply  contract(s) 
as  a  network  resource(s)  and  the 
associated  load  served  under  such 
contract(s)  designated  as  network  load. 
The  network  customer  then  has  two 
options:  pursue  negotiations  with  the 
transmission  provider  to  obtain  a  credit 
on  its  network  service  bill  for  any 
separate  transmission  arrangements  or 
for  the  unbundled  transmission  rate 
component  of  the  existing  generation 
supply  contract  or  (2)  seek  to  have  any 
separate  transmission  or  the  unbundled 
transmission  rate  component  of  its 
generation  supply  contract  eliminated 
in  recognition  of  the  network 
transmission  service  now  being 
provided  and  paid  for  under  the 
tariff."^ 

Using  point-to-point  transmission 
service,  the  transmission  customer 
would  identify  the  discrete  points  of 
delivery  being  served  under  existing 
generation  supply  and  existing 
transmission  contracts  emd  acquire 
additional  point-to-point  transmission 
service  under  the  tariff  for  any 
remaining  load  at  those  discrete  points 
of  delivery. 

Any  of  these  three  alternatives  should 
addr^  concerns  regarding  the 
possibilify  of  double  recovery. 
Furthermore,  a  transmission  customer 
may  Rle  a  complaint  luider  section  206 
with  the  Commission  to  address  any 
claims  of  double  recovery  that  it  is 
unable  to  resolve  with  the  transmission 
provider. 

d.  Annual  System  Peak  Pricing  for 
Flexible  Point-to-Point  Service 

in  the  Final  Rule,  the  Commission 
indicated  that  it  will  allow  a 
transmission  provider  to  propose  a 
formula  rate  that  assigns  costs 


ISZOwtlr.  BVl 


»<  NRECA  al  7S-79;  TDU  Systems  at  32. 


i«f  laimii  Ma«Min  •>«*«•  < 
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consistently  to  firm  point-to-point  and 
network  services."^  The  Commission 
added  that  it  will  no  longer  sununarily 
reject  a  firm  point-to-point  transmission 
rate  developed  by  using  the  average  of 
the  12  monthly  system  peaks. 

The  Commission  explained  that  it  still 
believed  that  it  was  appropriate  for 
utilities  to  use  a  customer-specific 
allocated  cost  of  service  to  account  for 
diversify,  but  based  on  the  changed 
circiunstances  since  Southern  Company 
Services.  Inc.,  61  FERC 1 61,339  (1992) 
(Southern),  it  indicated  that  it  would 
now  permit  an  alternative.  Thus,  the 
Commission  indicated  that  it  will  allow 
all  firm  transmission  rates,  including 
those  for  flexible  point-to-point  service, 
to  be  based  on  adjusted  system  monthly 
peak  loads. 

In  order  to  prevent  over-recovery  of 
costs  for  those  who  use  this  approach, 
the  Commission  explained  that  it  will 
require  transmission  providers  to 
include  firm  point-to-point  capacify 
reservations  in  the  derivation  of  their    - 
load  ratio  calculations  for  billings  under 
network  service.  In  addition,  the 
Commission  explained  that  revenue 
from  non-firm  transmission  services 
should  continue  to  be  reflected  as  a 
revenue  credit  in  the  derivation  of  firm 
transmission  tariff  rates.  The 
Commission  noted  that  the  combination 
of  allocating  costs  to  firm  point-to-point 
service  and  the  use  of  a  revenue  credit 
for  non-firm  transmission  service  will 
satisfy  the  requirements  of  a  conforming 
rate  proposal  enunciated  in  our 
Transmission  Pricing  Policy 
Statement.  2*« 

Rehearing  Retfuests 

Blue  Ridge  maintains: 

The  sea  change  in  the  Commission's 
approach  to  the  pricing  of  transmission 
services  is  not  warranted  by  any  claimed 
change  in  circumstances  and  Blue  Ridge 
accordingly  requests  rehearing  and  rejection 
of  the  new  approach.  At  a  minimum,  the 
Commission  should  clarify  that  any  deviation 
from  use  of  an  annual  peak  divisor  (or  other 
methodology  based  on  system  capability)  for 
setting  point-to-point  transmission  rates  will 
be  considered  only  on  a  Case-by-case  basis. 

TAPS  also  argues  that  the  use  of  the 
same  denominator  for  two  different 
services  is  inconsistent,  unjust  and 
discriminatory.  It  asserts  that  the 
Commission  should  use  a  system 
capability  divisor  for  allocating  fixed 
costs  between  reservation-based  and 
load-based  firm  service. 

TAPS  also  asserts  that  most  utilities 
plan  their  transmission  systems  to  cover 


the  annual  system  peak  estimated 
conservatively  on  the  higher  side  in 
order  to  meet  unusually  high  loads 
reliably,  rather  than  planning  on  the 
basis  of  the  twelve  monthly  peaks  as 
stated  in  Order  No.  888.  Therefore, 
TAPS  asks  that  the  Conunission 
maintain  1  CP  pricing  for  point-to-point 
service.  TAPS  argues  that  the 
Conunission  should  allow  transmission 
providers  and  customers  to  demonstrate 
the  appropriate  measure  for  each 
transmission  system's  capabilify  in 
utilify-specific  proceedings. 

ff  the  Commission  uses  a  12  CP 
denominator,  TAPS  requests  that  the 
Commission  clarify  that  capacify 
reservations  should  be  established 
consistently  with  that  denominator  and 
should  recognize  the  inappropriateness 
of  using  such  rates  as  a  cap  for  non-firm 
rates.  It  asserts  that  non-firm  rates 
should  be  limited  to  actual  variable 
costs  of  transmission,  plus  losses,  plus 
a  modest  adder  as  a  contribution  toward 
fixed  costs.  At  the  very  least,  TAPS 
argues  that  the  cap  should  be  developed 
using  a  more  appropriate  denominator, 
e.g.,  system  capabilify. 

TAPS  further  argues  that  if  the  rate 
divisor  is  based  on  experienced  12  CP, 
the  capacify  reservations  and  the  divisor 
should  be  measured  at  the  delivery 
points  (as  it  is  for  native  load 
customers),  not  the  higher  of  the  receipt 
or  delivery  points,  to  avoid  a  mismatch 
between  the  rate  divisor  and  billing 
determinants."' 

Wisconsin  Mimicipals  and  TAPS 
argue  that  if  a  12  CP  divisor  Is  used, 
customers  must  have  the  flexibilify  to 
vary  their  monthly  nomination  under 
the  point-to-point  tariff. 

Commission  Conclusion 

With  respect  to  TAPS  argument  that 
the  annual  system  peak  method  would 
be  appropriate  for  most  systems,  the 
Commission  has  determined  in  Order 
No.  888  that  this  issue  is  best  resolved 
on  a  case-by-case  basis  and  specifically 
provided  utilities  the  opportunify  to 
propose  to  use  other  allocation  methods, 
including  the  annual  system  peak 
method  sought  by  TAPS."* 

The  Commission  already  recognized 
the  potential  for  a  mismatch  between 
the  rate  divisor  and  billing  determinants 
that  TAPS  now  raises  on  rehearing.  We 
explicitly  stated  in  the  Final  Rule  that 

(tjhe  adjusted  system  monthly  peak  loads 
consist  of  the  transmission  provider's  total 
monthly  firm  peak  load  minus  the  monthly 
coincident  peaks  associated  with  all  firm 
point-to-point  service  customers  plus  the 


monthly  contract  demand  reservations  for  all 
firm  point-to-point  service.'^"'' 

Use  of  the  adjusted  system  monthly 
peak  loads  in  the  rate  divisor  for  flexible 
point-to-point  transmission  service 
eliminates  the  mismatch  concern  raised 
by  TAPS. 

We  have  also  fully  addressed  in  the 
Final  Rule  those  arguments  objecting  to 
the  use  of  the  average  of  the  12  monthly 
peaks  in  determining  a  firm  point-to- 
point  transmission  rate  and  no  further 
discussion  is  required.  The  other 
arguments  raised  with  respect  to  this 
section  are  &ct  specific  and  best 
addressed  in  individual  rate 
proceedings  where  the  use  of  an  anntial 
system  peak  versus  an  average  of  the  12 
monthly  peaks  in  determining  a  firm 
point-to-point  transmission  rate  is  more 
appropriatefy  evaluated. 

e.  Opportunify  Cost  Pricing 

(1)  Recovery  of  Opportunify  Costs 

The  Commission  emphasized  in  the 
Final  Rule  that  it  had  fully  explained  its 
rationale  for  allowing  utilities  to  charge 
opportiuiify  costs  in  Northeast  Utilities 
and  Penelec.^*  The  Commission  also 
explained  that  transmission  providers 
proposing  to  recover  opportimify  costs 
must  adhere  to  the  following 
requirements: 

(1)  A  fully  developed  formula 
describing  the  derivation  of  opportimify 
costs  must  be  attached  as  an  appendix 
to  their  proposed  tariff; 

(2)  Proposals  must  address  how  they 
will  be  consistent  with  comparabilify; 
and 

(3)  All  information  necessary  to 
calculate  and  verify  op{>ortunify  costs 
must  be  made  available  to  the 
transmission  customer. 

Rehearing  Requests 

VT  DPS  disputes  the  Commission's 
holding  with  respect  to  opportunify 
costs  and  argues  that  rate  filings  seeking 
recovery  of  opportunify  costs  should  be 
summarily  rejected.  It  asserts  that, 
contrary  to  statements  by  the 
Commission,  courts  have  not  endorsed 
opportunify  cost  pricing  for 
transmission  customers  and  maintains 
that  the  Commission's  failure  to 
consider  objections  to  opportunify  cost 


"^  fERC  Stats,  ft  Regs,  at  31 ,737-38;  mimeo  at 
301-04. 
>»  FERC  Stats,  ft  Regs.  1 314)05  (1994). 


97. 


2u  See  ofao  NE  Public  Power  District 

>MFERC  Suts.  ft  Ragt.  at  31.736:  mimeo  at  296- 


^  FERC  Stats,  ft  Regs,  at  31,736:  mimeo  at  303. 

2"  Northeast  Utilities  Service  Company 
[Northeast  Utilities).  56  FERC  1 61.269  (1991).  order 
on  reh  g.  58  FERC  161 .070.  reh  g  dertied.  59  FERC 
161,042  (1992),  order  granting  motion  to  vacate 
and  dismissing  request  for  rehearing,  59  FERC 
1 61 ,089  (1992),  aff'd  in  relevant  pari  and 
remanded  in  part.  Northeast  Utilities  Service 
Company  v.  FERC,  993  F.2d  937  (1st  Cir.  1993): 
Peniuylvania  Electric  Company  {Penelec),  58  FERC 
161.278  at  62.871-75,  rehg  denied,  60  FERC 
1 61,034  (1992).  afTd.  Peimsylvania  Electric 
Company  v.  FERC,  11  F.3d  207  (D.C  Or.  1993). 
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pricing  on  the  merits  "directly  flouts  the 
court's  ruling"  in  Northeast  Utilities. 
According  to  VT  DPS,  opportunity  costs 
are  inherently  unverifiable:  "there  are 
insuperable  difficulties  in  proving  the 
existence  of  lost  opportunity  costs  in 
any  fashion  which  can  readily  and 
objectively  be  applied."  At  a  minimum, 
VT  DPS  asserts,  opportunity  costs 
arising  more  than  five  years  out  are 
unverifiable  and  should  not  be 
permitted.  Moreover,  VT  DPS  argues 
that  the  right  to  challenge  the 
verifiability  of  opportunity  costs  is  not 
adequate  protection  because  it  is 
wasteful  and  burdensome  (citing  Cajun 
Electric  Power  Cooperative  v.  FERC,  28 
F.3d  173  at  179  (D.C.  Cir.  1994)  {Cajun)). 

VT  DPS  also  asserts  that  the 
Commission's  treatment  is  inconsistent 
with  its  treatment  of  gas  pipeline 
pricing  policies,  which  do  not  permit 
the  assessment  of  opportiuiity  costs  in 
gas  pipeline  transportation  rates.  In 
addition.  VT  DPS  asserts  that 
opportunity  cost  pricing  for  firm 
transportation  service  would  allow  the 
transmitting  utility  to  charge  more  for 
firm  transmission  of  a  third  party's 
power  supplies  than  it  charges  its  own 
native  load  for  the  transmission 
component  of  native  load  service. 
Finally,  VT  DPS  claims  that  opportunity 
cost  pricing  contravenes  Cajun  because 
opportunity  cost  pricing  has  a  chilling 
effect  on  competition  in  New  England 
and  nationally.  VT  DPS  challenges 
whether  a  tariff  provision  that  permits 
the  imposition  of  opportunity  costs 
"precludes  the  mitigation  of  (a  utility's) 
market  power." 

CCEM  asserts  that  there  is  no 
justification  for  allowing  opportunity 
cost  charges  when  such  charges  can  be 
eliminated  in  the  secondary  or  released 
capacity  market,  without  the 
discriminatory  charge.  It  notes  that 
opportunity  costs  are  not  allowed  in  any 
other  industry  and  the  Commission 
should  not  allow  recovery  of  lost  profits. 

American  Forest  &  Paper  argues  that 
the  only  way  to  ensure  comparability  is 
to  require  that  transmission  services  are 
priced  for  all  customers  based  upon 
embedded  cost  principles  (including 
pricing  for  expansions).  It  opposes 
opportiinity  cost  pricing  as  being 
discriipinatory  because  wheeling 
customers  are  required  to  compensate 
the  transmitting  utility  for  its  lost 
opportimities  to  make  economy 
purchases  or  sales  to  benefit  native  load. 
It  further  argues  that  transmission 
capacity  was  not  designed  to  facilitate 
non-firm.- unplanned  economy 
purchases  or  sales  on  behalf  of  native 
load.  American  Forest  &  Paper  also 
asserts  that  allowing  redispatch  costs 
incorrectly  presupposes  that  native  load 


has  a  superior  right  to  the  transmission 
system.  According  to  American  Forest  & 
Paper,  neither  of  these  costs 
(opportiuiity/redispatch)  should  be 
imposed  on  the  former  sales,  now 
transmission-only,  customers — the 
transmission  customer  is  no  more 
responsible  for  the  alleged  transmission 
constraint  than  the  existing  native  load 
customer  who  adds  to  its  requirements 
or  the  new  customer  locating  in  the 
service  territory.  It  maintains  that  firm 
transmission  contracts  cannot  by 
definition  displace  opportunity  sales 
because  there  is  no  "opportunity"  until 
there  is  capacity  in  excess  of  the  firm 
transmission  contractual  commitments. 
In  addition.  American  Forest  4  Paper 
asserts  that  opportunity  cost  pricing 
may  create  difficulties  for  IPPs,  i.e.,  a 
lender  may  not  finance  projects  because 
of  cost  uncertainty  related  to  varying 
revenue  Qows  caused  by  opportunity 
cost  pricing.  It  believes  that  utilities 
should  be  required  to  establish  a 
separate  subsidiary  to  make  opportunity 
purchases  or  sales  on  its  behalf,  which 
may  minimize  self  dealing.^^  It  further 
asserts  that  expansions  should  be 
subject  to  emtnedded  cost  pricing — 
unlike  in  gas  pipeline  expansions, 
electric  transmission  expansions 
invariably  affect  an  integrated  network. 

CCEM  asserts  that,  if  opportunity  cost 
pricing  is  maintained,  transmission 
customers  should  be  given  the 
information  they  need  to  avert  or 
mitigate  opportunity-cost  exposure.  In 
particular,  it  argues  that  customers  need 
information  on  the  run  status  and  cost 
of  generating  units  that  the  transmission 
provider  controls  in  advance  of  any 
proposed  redispatch.  In  addition,  CCEM 
argues  that  transmission  providers 
should  be  required  to  inform  customers 
of  a  redispatch  in  advance. 

Comminion  Conclusion 

As  an  initial  matter,  many  of  the 
arguments  raised  are  collateral  attacks 
on  Penelec,  Northeast  Utilities,  and  the 
Commission's  Transmission  Pricing 
Policy  Statement.  These  matters  are  not 
the  subject  of  this  proceeding,  but  rather 
Order  No.  888  simply  applies  the  policy 
already  in  place.  Therefore,  these 
arguments  are  not  properly  raised  in 
this  proceeding.^** 

The  Conunission  does  not  believe  that 
any  changes  are  necessary  to  its  policy 


on  opportunity  cost  recovery. 2*'  In  the 
Final  Rule,  we  fully  explained  our 
rationale  for  allowing  utilities  to  charge 
opportunity  costs  and  no  arguments 
have  been  presented  on  rehearing  that 
would  persuade  us  otherwise. 

As  has  been  our  policy,  we  will 
continue  to  determine  the 
appropriateness  of  opportunity  cost 
pricing  proposals  on  a  case-by-case 
basis.  We  continue  to  believe  that 
opportunity  cost  pricing  will  promote 
efficient  decision-making  by  both 
transmission  owners  and  users  and  will 
not  result  in  unduly  discriminatory  or 
anticompetitive  pricing.  We  have  stated 
that  because  any  transmission  pricing 
proposal  must  meet  the  comparability 
standard,  we  will  have  ample 
opportunity  to  address  any  concerns 
that  op(>ortunity  cost  pricing  may  be 
unfair  and  anticompetitive  or  otherwise 
inconsistent  with  the  comparability 
standard,  including  those  concerns 
raised  by  CCEM  with  respect  to  the  need 
for  advance  information  as  to  any 
proposed  redispatch. 

We  note  that  in  compliance  filings 
made  pursuant  to  Order  No.  888,  most 
utilities  did  not  make  the  tariff  changes 
necessary  to  charge  opportunity  costs  to 
customers  under  the  pro  forma  tariff. 
Absent  a  subsequent  section  205  filing, 
these  transmission  providers  will  not  be 
able  to  charge  opportunity  costs  under 
their  compliance  tariffs.  Where 
transmission  providers  did  modify  their 
tariff  to  allow  for  opportunity  costs,  the 
Commission  is  reviewing  the  proposed 
charges  on  a  case-by-case  basis. 

(2)  Redispatch  Costs 

In  the  Final  Rule,  the  Commission 
clarified  that  redispatch  is  required  only 
if  it  can  be  achieved  while  maintaining 


"*Tbe  ConmiicsioD  has  effectively  achieved  this 
result  for  opportunity  sales  by  requiring  separation 
of  the  transmission  provider's  wholesale  merchant 
from  its  transmission  operation  employees. 

"•These  arguments  include  those  made  by  VT 
DPS  concerning  Northeast  Utilities  and  alleged 
inconsisteocies  with  our  natural  gas  policies. 


'*'  Under  the  Commission's  transmission  pricing 
policy,  utilities  are  limited  to  charging  the  higher 
of  embedded  costs  or  opportunity/incremental 
costs.  See  Order  on  Reconsideration  and  Clarifying 
Policy  Statement.  71  FERC  161.195  (1995). 
Opportunity  costs  are  capped  by  incremental 
expansion  costs.  Opportunity  costs  are  viewed  as  a 
form  of  incrementaJ  or  marginal  cost  pricing  and 
include:  (1)  oul-of-rate  costs  or  costs  associated 
with  the  uneconomic  dispatch  of  generating  units 
necessary  lo  accommodate  a  transaction:  and  (2) 
costs  that  arise  from  a  utility  having  lo  reduce  its 
off-system  purchases  or  sales  in  order  to  avoid  a 
potential  constraint  on  the  transmission  grid.  We 
note  that  Order  No.  888  requires  that  off-system 
sales  by  the  transmission  provider  must  be  made 
under  the  point-to-point  provisions  of  the  pro  forma 
tariff. 

If  a  utility  expands  its  transmission  system  so  that 
it  can  provide  the  requested  transmission  service, 
it  can  charge  the  higher  of  its  embedded  costs  or 
its  incremental  expansion  coats.  When  a 
transmission  grid  is  constrained  and  a  utility  does 
not  expand  its  system,  the  Commission  has  allowed 
a  utility  to  charge  transmission-only  customers  the 
higher  of  embedded  costs  or  legitimate  and 
verifiable  opportunity  costs  ("or"  pricing),  but  not 
the  sum  of  the  two  ("and"  pricing). 


Federal  Register  /  Vol.  62,  No.  50  /  Friday.  March  14,  1997  /  Rules  and  Regulations  12327 


reliable  operation  of  the  transmission 
system  in  accordance  with  prudent 
utility  practice.^" 

The  Commission  further  explained 
that  the  recovery  of  redispatch  costs 
requires  that:  (1)  a  formal  redispatch 
protocol  be  developed  and  made 
available  to  all  customers;  and  (2)  all 
information  necessary  to  calculate 
redispatch  costs  be  made  available  to 
the  customer  for  audit.  The  Commission 
also  noted  that  the  rates  proposed  must 
meet  the  standards  for  conforming 
proposals  in  the  Transmission  Pricing 
Policy  Statement. 

The  Commission  also  explained  in  the 
Final  Rule  that  if  the  transmission 
provider  proposes  to  separately  collect 
redispatch  costs  on  a  direct  assignment 
basis  fit)m  a  specific  transmission 
customer,  the  transmission  provider 
must  credit  these  revenues  to  the  cost  of 
fuel  and  purchased  power  expense 
included  in  its  wholesale  fuel 
adjustment  clause.^*' 

Rehearing  Requests 

TAPS  asserts  that  there  is  too  much 
uncertainty  with  respect  to  the 
treatment  of  redispatch  costs.  It  asserts 
that  the  Commission  should  require  a 
section  205  filing  for  each  corridor/ 
constraint  for  which  redispatch  costs  are 
intended  to  be  shared  among  the 
transmission  provider  and  network 
customers.  Once  there  has  been  a 
determination  regarding  a  particular 
corridor/constraint,  TAPS  argues  that 
"it  would  be  appropriate  to  charge 
network  customers  for  redispatch  costs 
through  a  mechanism  with  no  fewer 
protections  than  a  fuel  clause."  It 
further  argues  that  redispatch  costs,  like 
opportunity  costs,  should  be  capped  at 
the  cost  of  the  upgrade  emd,  at  the  least, 
the  Commission  should  clarify  that 
application  of  the  redispatch  sharing 
provision  should  be  adjudicated  in 
particular  cases. 

TDU  Systems  states  that  it  does  not 
object  to  a  redispatch  obligation  that  is 
necessary  to  ensure  transmission  system 
reliability,  but  they  object  to  the  fact 
that  a  transmission  provider  can 
determine  that  a  transmission  constraint 
will  arise  as  a  result  of  the  sale  of 
additional  firm  transmission  service  by 
the  transmission  provider.  It  asks  the 
Commission  to  clarify  that  the 
transmission  constraint  that  would 
trigger  a  redispatch  obligation  cannot  be 
caused  by  a  transmission  provider's  sale 
of  additional  firm  transmission 
capability. 


Wisconsin  Municipals  asks  the 
Commission  to  clarify  that  recovery  of 
redispatch  costs  on  a  load  ratio  basis, 
without  a  section  205  filing,  is  limited 
to  when  such  action  is  necessary  for 
reliability  reasons  alone  (not  for 
economic  reasons),  and  that  in  all  other 
circumstances  a  section  205  filing  must 
be  made  and  costs  directly  assigned  to 
the  customer  receiving  the  economic 
benefit  of  the  redispatch.  It  further 
asserts  that  if  redispatch  is  allowed  for 
economic  reasons,  it  must  be  offered  on 
a  comparable,  non-discriminatory  basis 
to  all  customers  and  the  transmission 
provider,  provided  the  beneficiary 
agrees  to  accept  a  direct  assignment. 

Several  utilities  argue  that  redispatch 
costs  are  a  subset  of  opportunity  costs 
and  that  the  Commission  should  not  use 
both  terms  in  the  tariff  because  it 
implies  different  standards  apply  to 
transmission  providers  and  their 
customers  (e.g.,  sections  23.1  and  27).^** 
They  request  that  the  Commission  only 
use  the  term  "redispatch  costs"  in  the 
pro  forma  tariff  and  impose  the  same 
redispatch  obligations  on  network 
customers  as  are  imposed  on 
transmission  providers. 

No  rehearing  requests  addressed  the 
subject  of  fuel  adjustment  clause 
treatment  for  redispatch  costs. 

Commission  Conclusion 

The  Commission  believes  that  the 
obligation  to  create  additional 
transmission  capacity  to  accommodate  a 
request  for  firm  transmission  service 
should  properly  lie  with  the 
transmission  provider,  not  a  network 
customer. 

The  Commission  clearly  established 
in  the  Final  Rule  that  utilities  are  to  be 
given  "substantial  flexibility  *   *   *  to 
propose  appropriate  pricing  terms, 
including  opportunity  cost  pricing  [of 
which  redispatch  costs  are  a  subset],  in 
their  compliance  tariff."  ^^  The 
Commission  further  required  that  any 
such  rate  proposals  must  meet  the 
standards  for  conforming  proposals  in 
the  Transmission  Pricing  Policy 
Statement.  Accordingly,  TAPS  is  free  to 
pursue  its  concerns  in  any  relevant 
compliance  filings. 

•  Tariff  sections  33.2  and  33.3  clearly 
establish  that  redispatch  of  all  Network 
Resources  and  the  transmission 
provider's  own  resources  are  only  to  be 
performed  to  maintain  the  reliability  of 
the  transmission  system,  not  for 
economic  reasons.  Such  costs  are  to  be 
shared  between  network  customers  and 


the  transmission  provider  on  a  load 
ratio  basis.  Similarly,  the  Commission 
clarified  in  Order  No.  888,  in  modifying 
the  transmission  customer's,  redispatch 
obligation,  that  such  chauige  was  "to 
limit  the  redispatch  obligation  to 
reliability  reasons."  2**  Therefore,  no 
further  clarification  is  necessary. 

Other  redispatching  provisions  under 
the  tariff  (e.g.,  sections  13.5  and  27) 
refer  to  situations  where  the 
transmission  provider  can  relieve  a 
system  constraint  more  economically  by 
redispatching  the  transmission 
provider's  resources  than  through 
constructing  Network  Upgrades  in  order 
to  provide  the  requested  transmission 
service.  However,  in  this  circumstance, 
redispatch  is  conditioned  upon  the 
eligible  customer  agreeing  to 
compensate  the  transmission  provider 
for  such  redispatch  costs.  Section  13.5 
of  the  pro  forma  tariff  further  requires 
that  any  such  redispatch  costs  to  be 
charged  to  the  transmission  customer  on 
an  incremental  basis  must  be  specified 
in  the  customer's  service  agreement 
prior  to  initiating  service.  Tbese  tariff 
requirements  would  appear  to  satisfy 
Wisconsin  Miuiicipals  concerns  because 
a  section  205  filing  must  be  made  to 
directly  assign  costs  to  the  customer 
receiving  the  economic  benefit  of  the 
redispatch. 

Regarding  the  argtunent  that  only  the 
term  "redispatch  costs"  should  be  used 
in  the  pro  forma  tariff,  we  note  that  the 
Commission  followed  this  suggestion  in 
drafting  the  pro  forma  tariff.  The  only 
exception  is  the  use  of  opportunity  costs 
in  section  23.1  of  the  tariff,  which  caps 
the  compensation  for  resellers  at  the 
higher  of:  (1)  the  original  rate,  (2)  the 
transmission  provider's  maximum  rate 
on  file  at  the  time  of  the  assignment  or 
(3)  the  reseller's  opportimity  cost  We 
further  note  that  their  concerns  that 
different  standards  may  be  applied  to 
transmission  providers  than  to  their 
customers  are  addressed  in  section 
IV.C.6  (Capacity  Reassignment). 

f.  Expansion  Costs 

In  the  Final  Rule,  the  Commission 
allowed  transmission  providers  to 
propose  any  method  of  collecting 
exf>ansion  costs  that  is  consistent  with 
the  Commission's  transmission  pricing 
policy.^'  The  Commission  explained 
that  "or"  pricing  sends  the  proper  price 
signal  to  customers  and  promotes 
efficiency  and  further  indicated  that 
"and"  pricing  will  not  be  allowed. 

The  Commission  also  indicated  that 
any  request  to  recover  future  expansion 


^"  FERC  Stats,  ft  Regs,  at  31,7^»-4(^,  mimeo  at 
307-09. 
>*'  FERC  StaU.  ft  Rags,  at  31,740:  aumeo  at  309. 


^E.g.,  Utilities  For  Improved  Transition.  Florida 
Power  Corp.  VEPCO. 

^  FERC  Stats,  ft  Rags,  at  31.739:  mimao  at  307- 
06. 


i^FERC  Stats,  ft  Regs,  at  31,767:  mimeo  at  388. 
>"  FERC  SUts.  ft  R|«».  at  31.741:  atimeo  at  312- 
13. 
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costs  will  require  a  separate  section  205 
filing. 

Rehearing  Requests 

Several  entities  argue  that  requiring 
section  205  filings  for  all  transmission 
expansion  costs  would  impose  difiicult 
burdens  on  transmission  providers  that 
use  formula  rates  l)ecause  they  would 
have  to  try  to  distinguish  between 
replacement  costs,  which  are  included 
in  formula  rates,  and  expansion  costs, 
which  are  not.^**  They  assert  that 
section  205  filings  should  be  required 
only  for  system  expansion  costs  that  the 
transmission  provider  proposes  to 
recover  on  a  direct  assignment  or 
incremental  cost  basis,  but  not  for  costs 
to  be  recovered  on  an  embedded  cost 
basis. 

TDU  Systems  maintain  that  to  the 
extent  Order  No.  888's  provisions 
concerning  direct  assignment  of 
transmission  facilities  indicate  a  change 
in  the  historic  policy  of  roiling 
transmission  investments  into  rate  base, 
there  is  a  risk  TDUs  will  bear  a 
disproportionate  share  of  the 
transmission  burden  relative  to 
transmission  owners  under  the 
Commission's  "or"  pricing  policy. 
According  to  TDU  Systems, 
transmission  owners  should  be  required 
to  permit  customers  to  substitute  their 
own  lower  cost  capital  for  that  of  the 
owner's. 

SoCal  Edison  and  Carolina  P&L  ask 
the  Commission  to  clarify  that  a 
transmission  provider  has  no  obligation 
to  build  or  upgrade  its  facilities  for 
short-term  firm  point-to-point 
transmission  customers  (§§  13.5, 15.4 
and  1.13).  SoCal  Edison  states  that  if  a 
transmission  provider  is  required  to 
build,  the  Commission  should  clarify 
that  any  costs  must  be  directly  assigned 
to  the  requesting  customer. 

Commission  Conclusion 

The  Final  Rule  does  not  change  the 
Commission's  filing  requirements  for 
recovery  of  transmission  expansion 
costs  or  other  transmission-related 
expenses.  The  Rule  does  not  impose  a 
section  205  filing  requirement  to  the 
extent  that  existing  formula  rates  do  not 
require  that  such  a  filing  be  made  to  add 
transmission  investment.  However, 
consistent  with  the  Commission's 
transmission  pricing  principles  in  efiect 
prior  to  Order  No.  888,  a  decision  to 
price  transmission  on  an  incremental 
cost  basis,  or  to  directly  assign  facilities, 
are  cost  assignments  that  require  a 
section  205  filing. 


The  Final  Rule  also  does  not  change 
the  Commission's  transmission  pricing 
policies.  Under  our  transmission  pricing 
policy,  a  utility  is  still  permitted  to 
charge  the  higher  of  incremental 
expansion  costs  "or"  a  rolled- in 
embedded  cost  rate.  There  is  no  bias  in 
the  Final  Rule  that  should  cause  TDU 
customers  or  any  other  customer  to  pay 
a  disproportionate  share  of  transmission 
costs.  Moreover,  we  note  that  we  also 
encourage  joint  planning/building 
options  and  regional  solutions  such  as 
RTGs  and  ISOs. 

We  do  not  believe  that  any  change  is 
necessary  with  regard  to  the  obligation 
to  build  or  expand.  While  both  sections 
13.5  and  15.4  obligate  the  transmission 
provider  to  expand  or  upgrade  its 
transmission  system  to  accommodate  an 
application  for  firm  point-to-point 
transmission  service,  these  sections  are 
conditioned  upon  the  transmission 
customer  agreeing  to  compensate  the 
transmission  provider  for  such  upgrade. 
In  light  of  this  compensation 
requirement,  we  do  not  anticipate  that 
transmission  providers  will  be 
requested  to  upgrade  facilities  in  order 
to  accommodate  requests  for  short-term 
point-to-point  transmission  service. 
However,  in  the  unlikely  event  that  a 
short-term  firm  point-to-point 
transmission  customer  agrees  to  pay  the 
costs  of  such  upgrades,  we  believe  that 
it  is  appropriate  to  require  a 
transmission  provider  to  expand  its 
system  to  accommodate  the  request. 

g.  Credit  for  Customers'  Transmission 
Facilities 

In  the  Final  Rule,  the  Commission 
concluded  that  credits  related  to 
customer-owned  facilities  are  more 
appropriately  addressed  on  a  case-by- 
case  basis,  where  individual  claims  for 
credits  may  be  evaluated  against  a 
specific  set  of  facts.^*'  The  Commission 
stressed  that  while  certain  facilities  may 
warrant  some  form  of  cost  credit,  the 
mere  fact  that  transmission  customers 
may  own  transmission  facilities  is  not  a 
guaranteed  entitlement  to  such  a  credit. 
The  Commission  further  explained  that 
it  must  be  demonstrated  that  a 
transmission  customer's  transmission 
facilities  are  integrated  with  the 
transmission  system  of  the  transmission 
provider  in  order  to  establish  a  right  to 
credits.  The  Commission  also  noted  that 
consistent  with  its  ruling  in  FMPA  II,^^° 
if  a  customer  wishes  not  to  integrate 
certain  loads  and  resources,  and  thereby 
exclude  them  from  its  load  ratio  share 


^"E.g..  Utilities  For  Improved  Transition.  Florida 
Power  Corp.  VEKI). 


■••FERC  Stats.  &  Regs,  at  31.742-43.  mimeo  at 
316-18 

'■^Florida  Municipal  Power  Agency  v.  Florida 
Power  &  Light  Company.  74  FERC  1  61.006  11996). 
reh  'g  pending. 


of  the  allocated  cost  of  the  integrated 
system,  it  may  do  so  by  separately 
contracting  for  point-to-point 
transmission  service. 

Rehearing  Requests 

APPA  asserts  that  several  differences 
between  the  treatment  of  transmission 
customers'  and  transmission  providers' 
facilities  are  not  comparable  and  must 
be  corrected;  (1}  transmission  providers' 
facilities  include  those  owned, 
controlled  or  operated  by  the 
transmission  provider,  but  to  obtain 
credit,  transmission  customers,  must 
own  the  facilities;  (2)  transmission 
providers  are  under  no  obligation  to 
engage  in  joint  plarming  and  historically 
have  refused,  thus  putting  the  matter 
beyond  the  control  of  the  customer;  and 
(3)  facilities  of  the  customer  must  serve 
all  of  the  transmission  provider's  power 
and  transmission  customers,  but  a 
transmission  provider  can  include 
facilities  in  rates  that  serve  only  certain 
customers.  APPA  also  maintains  that 
the  Commission  failed  to  provide 
sufficient  guidance  to  allow  customers 
to  ascertain  the  type  of  transmission 
facilities  for  which  they  can  expect  to 
receive  credit. 

Several  entities  assert  that  the 
standard  as  to  existing  customer-owned 
facilities  is  inherently  ambiguous — the 
Final  Rule  preamble  says  integrated  into 
the  "plans  or  operations"  of  the 
transmitting  utility,  but  section  30.9  of 
the  tariff  says  the  "planning  and 
operations"  of  the  transmission  provider 
(emphasis  added).-"  Further,  they 
assert,  it  is  unreasonable  to  require,  as 
a  key  to  integration,  that  "the 
transmission  provider  is  able  to  provide 
transmission  service  to  itself  or  other 
transmission  customers  over  those 
facilities"  because  it  may  be  that  the 
facilities  are  necessary  to  provide 
network  service  to  the  customer  that 
owns  the  facilities  and  a  credit  would  be 
appropriate.  They  argue  that  if 
transmission  facilities  serve  load 
included  in  the  network  customer's 
network  load,  the  transmission 
customer  should  get  a  credit. 

Blue  Ridge  states  that  "[i)f  the 
Commission  does  intend  to  change  its 
standard  or  otherwise  codify  the  result 
of  FMPA  II.  then  Blue  Ridge  urges 
rehearing  and  suggests  a  more 
analytical,  policy  oriented  approach  to 
the  issue."  (Blue  Ridge  at  31).  It 
recommends  adding  the  following 
language  to  the  end  of  section  30.9  of 
the  tariff  concerning  credit  for  new 
facilities:  "or  if  such  facilities  are 
integrated  with,  and  support  the 


Transmission  Provider's  Transmission 
system."  (Blue  Ridge  at  Attachment  1). 

FMPA  argues  that  a  transmission 
provider  can  avoid  paying  credits  for 
transmission  that  is  functionally  the 
same  as  that  of  the  transmission 
provider  simply  by  refusing  to  fointly 
plan.  It  asserts  that  the  Commission 
should  adopt  either  the  Commission's 
integration  test,  without  requiring  joint 
planning,  or  a  functionality  test  that 
considers  whether  the  facilities  of  the 
customer  and  transmission  provider  are 
similar.  Moreover,  it  argues  that  a  more 
inclusive  definition  of  the  grid  would 
better  achieve  comparability  and 
competitive  generation  markets  and 
would  remove  incentives  to  avoid  joint 
planning.  It  argues  that  crediting 
customer-owned  transmission  also 
promotes  the  establishment  of  regional 
grids. 

Several  entities  state  that  the  standard 
as  to  future  network  customer-owned 
facilities  should  be  modified  to  make 
joint  planning  mandatory  on  the  part  of 
the  transmission  provider,  who 
otherwise  has  little  incentive  to 
cooperate  and  coordinate.  ^^  They  claim 
that  in  joint  planning,  plans  cannot  be 
developed  by  the  transmission  provider 
alone.  They  further  argue  that  the 
Commission  should  not  deem  the  lack 
of  joint  planning  dispositive  of  the 
operation  and  planning  issue. 

TAPS  asks  the  Commission  to  clarify 
that  credits  virill  be  provided  for 
existing,  as  well  as  future,  facilities  if 
the  integration  requirement  is  met. 

Wisconsin  Municipals  asks  the 
Commission  to  clarify  that  the  level  of 
customer-owned  credits  is  a  rate  issue 
and  that  if  p>arties  have  negotiated 
provisions  for  credits,  the  Final  Ride 
cannot  be  used  by  transmission 
providers  to  avoid  the  obligations 
undertaken  in  a  settlement. 

NRECA  and  TDU  Systems  assert  that 
the  Commission  should  not  abandon  its 
historical  practice  of  rolling  in 
transmission  facilities  for  purposes  of 
transmission  pricing;  otherwise,  the 
Commission  must  examine  the  function 
of  all  transmission  facilities  in  a 
transmission  provider's  rate  base  and 
exclude  them  if  they  are  not 
"integrated"  (referencing  Order  No.  888 
at  317  n.452).  They  argue  that  because 
customers  would  have  to  file  section 
206  filings  to  enforce  this,  the 
Commission  should  require 
transmission  providers  to  file  under 
section  205  the  identity  of  those 
facilities  that  mil  be  included  in  the 
transmission  rate  base,  those  that  will  be 
excluded,  and  the  supporting  data. 


Turlock  wants  the  Commission  to 
provide  concrete  guidelines  as  to  the 
eligibility  of  facilities  for  customer 
credits.  Moreover,  Turlock  asserts  that 
credits  may  be  appropriate  for  point-to- 
point  customers  as  well— especially  in 
Northern  California  where  PG&E, 
according  to  Turlock,  encouraged 
customers  to  build  facilities.  Turlock 
finds  this  particularly  important  where 
PG&£  has  proposed  to  switch  from 
subfunctionalized  ratemaking  to  system- 
wide  rolled-in  ratemaking.  It  asserts 
that,  if  there  are  system-wide  rolled  in 
rates  without  a  credit  provision,  there 
may  be  a  violation  of  the  "or"  pricing 
policy. 

Several  entities  ask  the  Commission 
to  clarify  that  the  crediting  provision 
works  on  a  comparable  basis  for 
transmission  ciistomers  and 
providers.^'  They  ask  the  Commission 
to  clarify  that  the  phrase  "serve  ail  of  its 
power  and  transmission  customers"  in 
section  30.9  is  to  be  measured  by  the 
facilities  that  the  transmission  provider 
rolls  into  rate  base  to  determine 
transmission  rates  and  the  transmission 
component  of  requirements  rates.  For 
example,  they  argue  that  because  AEP 
rolls  radial  lines  into  rate  base, 
comparable  customer-owned  lines 
should  receive  a  credit.  They  also  ask 
the  Commission  to  clarify  that  the  test 
that  facilities  are  Integrated  into  the 
plaiuiing  and  operations  of  the 
transmission  provider  is  an  objective 
standard  that  is  satisfied  by  evidence 
that  the  transmission  provider's  load 
flow  studies  take  into  account  the 
transmission  customer's  facilities.  They 
assert  that  the  standard  should  not  be  a 
subjective  one  that  depends  on  whether 
the  transmission  provider  says  that  it 
includes  customer  facilities  in  its 
planning  and  operations. 

AMP-Ohio  aads  that  the  integration 
requirement  should  also  be  satisfied  by 
evidence  that  the  transmission  provider 
includes  costs  in  its  rate  base  ot 
transmission  expenses  that  are 
associated  with  transmission  Cacilities  of 
utilities  that  it  acquires.  Michigan 
Systems  also  asks  that  the  Conunission 
clarify  that  the  test  in  section  30.9  is  a 
functional  test  and  not  whether  the 
transmission  owner  says  it  is  int^rating 
its  operations. 

Michigan  Systems  states  that  it  has  no 
objection  to  leaving  determinations  of 
credits  to  rate  cases,  as  an  abstract 
matter,  but  asserts  that  the  Commission 
should  make  clear  that  it  will  not 
implement  newly-filed  tarifEs  in  a  way 
that  imposes  multiple  or  inconsistoit 
charges  for  transmission  in  the  interim. 


Otherwise,  it  asserts,  transmission 
dependent  utilities  may  be  out  of 
business  if  they  must  wait  yean  to  get 
credit  for  grid  transmission  they  already 
own  and  that  they  must  pay  to  finance. 
Michigan  Systems  also  states  that  it 
would  be  illegal  to  require  systems  to 
pay  for  transmission  by  applying  a  load 
ratio  share  based  on  total  loads  when 
they  have  made  investments  under 
contracts  for  transmissioB  to  serve  a 
portion  of  those  loads. 

TAPS  states  that  the  C(»nmissi<Mi 
must  define  what  it  means  by 
"integrated."  TAPS  asserU  that  the  term 
should  mean  grid  facilities  used  to 
integrate  the  network  customer's 
resources  and  loads,  h  further  asserts 
that  the  Commission  should  continue  to « 
use  the  test  whether  the  facilities  serve 
a  comparable  function.  Unless  a  proper 
credit  is  provicted,  TAPS  maintains, 
network  customers  coiikl  pay  twice  for 
transmission.  TAPS  adds  that  without 
proper  crediting,  the  Commission 
canju>t  require  load  ratio  pricing  of 
network  service. 

TAPS  asks  the  Commission  to  clarify 
the  method  it  will  use  to  calculate  the 
credit  in  individual  cases  and  suggeato 
that  the  Commission  adopt  the  mediod 
TAPS  proposed  in  its  initial  comments 
in  this  proceeding. 

With  respect  to  joint  ownership  of 
transmission  faciUties  or  cntmefship  of 
transmission  facilities  throu^  a  joint 
exercise  of  powers  agency  (JPA)  or  a 
Generation  and  Transmission 
Cooperative,  TANC  asks  that  the 
Commission  provide  for  proportionate 
entiUement  to  a  credit  among  those  who 
have  invested  in,  and  are  entitled  to  the 
use  of.  such  facilities.  TANC  also  argues 
that  the  credit  should  appfy  to  {aciUties 
used  to  complete  a  transaction  under 
the  transmission  providw's  point-to- 
point  tariff.  Further,  TANC  asserts  that 
upon  a  showing  that  the  iKilities  are 
integrated,  the  credit  in  section  30.9 
should  be  mandatory  and  asks  that  the 
Commission  provide  guidance  as  to  the 
method  of  either  calculating  or  appljring 
the  credit. 


The  Commission  reaffirms  its  finding 
in  Order  No.  888  that  the  question  of 
credits  for  customer-ovtoaed  facilitiaa  is 
best  resolved  on  a  foct-specific.  caa&hy- 
case  basis.  ^^  According,  the 
Commission  does  not  believe  that  the 
rehearing  requests  seeking  specific 
guidance  regarding  various  aspects  of 


"'  E.g..  NRECA.  Blue  Ridge.  TDU  Systems. 


>^£4..  NRECA.  TIXJ  SyMMM.  TAPS. 


^ Eg..  niPA.  TAPS.  AMP-Ohio,  Midiifui 
SyatevM. 


n«FERCSUts.a 


•I  31.742:  J 


tsis. 
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customer  credits  are  appropriate  for 
resolution  at  this  time.^^' 

hi  order  to  conform  the  Final  Rule 
preamble  language  with  the  tariff 
provisions  of  Order  No.  888,^7*  we  will 
modify  section  30.9  of  the  pro  forma 
tariff  to  provide  that  a  customer  may 
receive  a  credit  for  its  own  facilities  if 
it  demonstrates  that  "its  transmission 
facilities  are  integrated  into  the  plans  or 
operations  (instead  of  "planning  and 
operations")  of  the  transmission 
provider  to  serve  its  power  and 
transmission  customers."  ^^^  The  intent 
of  section  30.9  of  the  pro  forma  tariff  is 
that,  for  a  customer  to  be  eligible  for  a 
credit,  its  facilities  must  not  only  be 
integrated  with  the  transmission 
provider's  system,  but  must  also  provide 
additional  benefits  to  the  transmission 
grid  in  terms  of  capability  and 
reliability,  and  be  relied  upon  for  the 
coordinated  operation  of  the  grid. 
Indeed,  in  the  Final  Rule  we  explicitly 
stated  that  the  fact  that  a  transmission 
customer's  facilities  may  be 
interconnected  with  a  transmission 
provider's  system  does  not  prove  that 
the  two  systems  comprise  an  integrated 
whole  such  that  the  transmission 
provider  is  able  to  provide  transmission 
service  to  itself  or  other  transmission 
customers  over  these  facilities. ^^* 

The  Commission  further  stated  in  the 
Final  Rule  that  where  disputes  over 
credits  for  customer-owned  facilities 
arise,  it  encourages  all  parties  not  to 
seek  formal  resolution  at  the 
Commission,  but  to  first  pursue 
alternative  dispute  resolution.  In  this 
regard,  the  customer  at  the  time  it  is 
requesting  network  service  could  also 
request  that  a  study  be  undertaken  by 
the  company  to  analyze  the  impact  and 
benefit  of  the  customer's  facilities 
provided  to  the  integrated  transmission 
network. 

We  share  the  concern  of  APPA  and 
others  that  transmission  providers  have 
not  allowed  transmission  customers  to 
participate  in  the  planning  process  for 
new  transmission  projects.  Allowing 
potential  transmission  customers  the 
opportuinity  to  participate  in 


'^Wisconsin  Municipals'  ai^gumenl  writh  respect 
to  prior  settlements  has  been  previously  addressed 
in  Section  IV.0.1.c.(2)  (Energy  Imbalance 
Bandwidth). 

"*See  FERC  Slats,  ft  Regs,  at  31.742-43:  nijoieo 
at  316-17. 

2^  As  we  noted  in  FMPA  II.  this  fundamenUl  cost 
allocation  concept  applies  to  the  transmission 
provider  as  well.  Just  as  the  customer  cannot  secure 
credit  for  facililies  not  used  by  the  transmission 
provider  to  provide  service,  the  transmission 
provider  cannot  charge  the  customer  for  facilities 
no*  used  to  provide  transmission  service.  74  FERC 
161.006  at  61.010  n.48  (1996). 

I™  FERC  Stals.  ft  Rags,  at  31.742-43:  mioMo  at 
317. 


transmission  projects  is  important  in 
ensuring  that  regional  transmission 
needs  are  met  efficiently.  One  way  of 
accomplishing  this  goal  is  through  an 
RTG,  ISO.  or  other  regional  entity  that 
has  an  open  planning  process.  Where 
such  entities  do  not  exist,  we  strongly 
encourage  public  utilities  to  hold  an 
open  season  for  all  transmission 
expansion  projects,  including  those  in 
response  to  a  service  request,  so  that  all 
entities  in  the  region  have  an    . 
opportunity  to  identify  their  future 
needs  and  participate  in  the  project. 

Finally,  requests  for  the  Commission 
to  mandate  joint-planning  are  addressed 
below  in  the  discussion  of  section  1.12 
of  the  pro  forma  tariff. 

h.  Ceiling  Rate  for  Non-firm  Point-to- 
Point  Service 

In  the  Final  Rule,  the  Commission 
stated  that  it  is  important  to  continue  to 
allow  pricing  flexibility.^^  The 
Commission  explained  that,'in 
accordance  with  its  current  policies,  the 
rate  for  non-firm  point-to-point 
transmission  service  may  reflect 
opportunity  costs.  The  Commission 
fiiilher  explained  that,  if  a  utility 
chooses  to  adopt  opportunity  cost 
pricing,  the  non-firm  rate  is  effectively 
capped  by  the  availability  of  firm 
service  and  is  not  subjep t  to  a 
separately-stated  price  cap.  On  the  other 
hand,  the  Commission  explained  that,  if 
a  utility  chooses  not  to  adopt 
opportunity  cost  pricing,  the  non-firm 
rate  is  capped  at  the  firm  rate. 

Rehearing  Requests 

Duquesne  asks  the  Commission  to 
clarify  that  the  phrase  "the  non-firm  rate 
is  capped  at  the  firm  rate"  does  not 
mean  that  the  Commission  is  deviating 
from  its  principles  that  non-firm 
transmission  service  must  be  priced  in 
a  manner  that  (i)  reflects  the 
interruptibility  of  the  service,  and  (ii)  is 
economically  efficient. 

Commission  Conclusion 

With  regard  to  Duquesne's  request,  we 
clarify  that  the  firm  transmission  rate 
simply  represents  a  maximum  rate  or 
price  cap  for  non-firm  transmission 
prices.  We  emphasize  that  non-firm 
transmission  prices  should  reflect  the 
interruptibility  of  the  service  and 
should  promote  efficient  use  of  the 
transmission  system,  subject  to  this 
price-cap.  Accordingly,  while  in  some 
circumstances  non-firm  transmission 
rates  may  be  set  at  the  firm  transmission 
rate  level,  the  Commission  expects  that 
non-firm  transmission  rates  would,  in 


most  instances,  be  priced  below  the 
price  cap. 

i.  Discounts 

In  the  Final  Rule,  the  Commission 
stated  that  if  a  transmission  provider 
offers  a  rate  discount  to  its  affiliate,  or 
if  the  transmission  provider  attributes  a 
discounted  rate  to  its  own  wholesale 
transactions,  the  same  discounted  rate 
must  also  be  offered  at  the  same  time  to 
non-affiliates  on  the  same  transmission 
path  and  on  all  unconstrained 
transmission  paths.^**  In  addition,  the 
Commission  required  that  discounts 
from  the  maximum  firm  rate  for  the 
provider's  own  wholesale  use  or  its 
affiliate's  wholesale  use  must  be 
transpeirent,  readily  understandable,  and 
posted  on  the  transmission  provider's 
OASIS  in  advance  so  that  all  eligible 
customers  have  an  equal  opportunity  to 
purchase  non-firm  transmission  at  the 
discounted  rate.^*'  Finally,  the 
Commission  explained  that  discounts 
offered  to  non-affiliates  must  be  on  a 
basis  that  is  not  imdidy  discriminatoiy 
and  must  be  reported  on  the  OASIS 
within  24  hours  of  when  available 
transmission  capability  (ATC)  is 
adjusted  in  response  to  the  transaction. 

Rehearing  Requests 

Utility  Position 

A  number  of  utilities  assert  that  the 
affiliate  discounting  provision  is  too 
broad.2^2  SoCal  Edison  asserts  that  if  the 
affiliate  discounting  provision  is  kept, 
the  requirement  to  discoimt  similarly 
for  non-affiliates  on  unconstrained 
paths  should  be  limited  to  offers  on  the 
same  day  only  for  new  transmission 
services  and  only  for  the  duration  of  the 
service  offered  to  the  affiliate. 

Entergy  and  Southwestern  assert  that 
the  Commission  should  change  the 
discoimt  language,  which  provides  that 


2^  FERC  SUU.  ft  Rags,  at  31.743-44:  mimeo  at 
319-20. 


'*°A1I  offers  or  agreements  to  provide  rate 
discounts  to  affiliales  (including  the  Transmission 
Provider's  wholesale  merchant)  on  a  particular  path 
must  be  posted  immediately  on  the  OASIS  and  be 
available  for  a  long  enough  period  to  allow  non- 
affiliates  to  obtain  the  same  discounted  service  on 
that  path  and  on  other  paths  for  which  the 
transmission  provider  must  provide  the  same 
discount.  We  modify  below  our  requirement 
regarding  which  other  paths  must  receive  the  same 
discount. 

"■  The  Commission  also  stated  that  the  same 
requirements  will  apply  to  discounts  for  firm 
transmission  service.  The  Commission  added  that  if 
a  transmission  provider  offers  an  affiliate  a  discount 
for  ancillary  services.  Or  attributes  a  discounted 
ancillary  service  rate  to  its  own  transactions,  it  must 
offer  al  the  same  time  the  same  discounted  rate  to 
all  eligible  customers.  The  Commission  noted  that 
discounted  ancillary  services  rates  must  be  posted 
on  the  OASIS  pursuant  to  Part  37  of  the 
Commission's  regulations. 

"^  E.g.,  SoCal  Edison,  Entergy.  Southwestern, 
PacifiCorp.  Montana  Power,  AEP.  Utilities  For 
Improved  Transition.  EEI. 
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whenever  the  transmission  provider 
offers  a  discount  to  an  affiliate,  or 
attributes  a  discount  to  its  own 
transaction,  it  must  offer  a  comparable 
discount  to  all  similarly  situated 
transmission  customers.  Southwestern 
believes  that  the  Commission  does  not 
justify  its  different  treatment  of 
discounts  to  affiliates  and  discounts  to 
non-£iffiliates — section  205(b)  of  the  FPA 
states  that  a  public  utiUty  may  not  give 
any  undue  preference  or  advantage  to 
any  person.  Southwestern  also  notes 
that  for  gas  pipelines,  the  Commission 
required  that  affiliate  discounts  be 
available  to  similarly  situated  shippers 
(citing  18  CFR  161.3(h)(1)). 

PacifiCorp  suggests  replacing  the  last 
sentence  of  section  37.6(c)(3)  of  the 
OASIS  regulations  with  the  following 
sentence:  "With  respect  to  any  discount 
offered  to  its  own  power  customers  or 
its  affiliates,  the  Transmission  Provider 
must,  at  the  same  time,  post  on  the 
OASIS  an  offer  to  provide  the  same 
discount  to  all  Transmission  Customers 
on  the  same  transmission  path  and  on 
all  other  unconstrained  transmission 
paths  parallel  thereto  for  deliveries  to 
the  same  Point  of  IDelivery."  It  argues 
that  the  Commission's  approach  of 
requiring  the  same  discount  to  all 
transmission  customers  on  the  same 
path  and  on  all  imconstrained 
transmission  paths  would  discourage 
discounting,  even  when  done  to  attract 
coimter-wheeling  to  relieve 
constraints.^*^ 

Several  utilities  argue  that  the 
discoimt  language  should  be  changed  to 
require  only  that  the  same  discount  be 
offered  to  all  customers  on  the  same 
path.^*  Otherwise,  Montana  Power 
asserts,  transmission  providers  will  be 
reluctant  to  offer  discounts  to  its  own 
marketers  so  as  to  protect  revenues  on 
other  paths. 

AEP  suggests  that  the  discount 
language  be  changed  to  require  that  the 
discount  be  made  available  for  all 
unconstrained  paths  terminating  at  thg 
same  interface. 

Illinois  Power  argues  that  the 
Commission  should  require  discounts 
for  equivalent  (i.e.,  similarly  situated) 
service  requests,  on  the  basis  of 
location,  term  and  time  of  service, 
which  it  asserts  conforms  to  the 
Commission's  standards  for  natural  gas 
pipelines  (citing  18  CFR  161.3(h)). 
Otherwise,  it  asserts,  the  Commission's 
approach  will  result  in  inefficient  use  of 
scarce>transmission  capacity  and 
thereby  discourage  efficient  bulk  power 
trading. 


VEPCO  asserts  that  transmission 
providers  must  be  given  more  flexibility 
to  accommodate  diffierences  in  regional 
wholesale  markets  and  to  maximize  the 
movement  of  economical  capacity  and 
energy.  It  states  that  a  transmission 
provider  will  provide  discounts  only  if 
they  are  not  detrimental  to  existing 
committed  agreements  or  potential 
future  revenue — revenue  from 
additional  sales  must  offset  the  decrease 
in  revenues  from  making  discounts.  It 
suggests  that  preferential  treatment  can 
be  reduced  by  the  following  constraints: 
(1)  offer  the  same  discount  to  all 
transmission  requests  to  the  same  points 
of  delivery  for  the  same  time,  and  (2)  a 
discount  should  not  apply  to  service 
already  agreed  to  but  not  yet  provided 
at  that  point.  Utilities  For  Improved 
Transition  adds  the  foUoMong 
constraint:  evaluate  request  for  discount 
on  whether  it  would  increase  volume 
without  reducing  total  revenues.2«5 
Florida  Power  Corp  asserts  that  because 
communications  regarding  discounts 
must  be  posted  on  OASIS,  preferential 
treatment  would  be  readily  apparent 

EEI  states  that  the  discount 
requirement  has  the  potential  to 
arbitrarily  reduce  the  revenue  that  the 
transmission  provider  may  be  able  to 
obtain  over  alternative  paths  that  may 
be  unconstrained,  but  of  greater 
potential  value  than  the  path(s) 
identified  as  appropriate  for 
discounting.  It  adds  that  the 
requirements  for  posting  discounts 
should  be  the  same  regardless  of 
affiliation  and  should  be  limited  to  the 
specific  transmission  path(s)  discounted 
by  the  transmission  provider. 

Carolina  P&L  argues  that  the 
Commission  should  permit  selective 
discounting  of  non-fmn  transmission 
service  on  a  posted-in-advance  (on 
OASIS)  basis  that  will  not  create  a  most 
favored  nations  situation  merely 
because  the  transmission  provider  or  an 
affiliate  availed  itself  of  the  posted 
discount. 

Customer  Position 

m 

Tallahassee  asks  the  Commission  to 
clarify  that  the  transmission  provider 
must  automatically  apply  the  discount 
to  any  eligible  customer  or,  at  the 
minimum,  provide  actual  and  timely 
notice  of  the  discount's  availabilify. 

Similarly,  PA  Coops  asserts  that  "[i]f 
transmission  service  is  being  discounted 
to  any  customer,  affiliated  or  not,  for  a 
specific  level  of  service  at  a  specific 
point  in  time,  it  should  be  equally 
discounted  to  all  customers  receiving 
the  same  transmission  service.  To  do 


otherwise  is  unduly  discriminatory." 
(PA'Coopsat  11). 

TAPS  asserts  that  all  discounts  must 
be  posted  in  advance,  the  reasons  for  the 
discounts  should  be  transparent,  the 
transmission  provider  should  keep  all 
requests  for  discounts  in  a  log,  and 
short-lived  discounts  should  not  be 
permitted. 

Commission  Conclusion 

In  response  to  the  arguments  raised 
with  respect  to  discounting,  we  will 
revise  our  policy  on  discoimting 
transmission  service.  This  revised 
policy  will  assure  consistency  with  our 
standards  of  conduct  requirements, 
which  preclude  a  utility's  wholesale 
merchant  function  from  having  access  to 
its  transmission  system  information 
(including  price)  not  posted  on  the 
OASIS  that  is  not  otherwise  also 
available  to  the  general  public  or  that  is 
not  also  publicly  available  to  all 
transmission  users.  The  revised  policy 
also  should  result  in  less  opportunlfy 
for  affiliate  abuse  and  enable  better 
monitoring  of  potential  abuse. 
Additionally,  we  have  concluded  that 
the  same  policy  should  apply  regardless 
of  whether  the  discount  is  for  the 
transmission  provider's  own  wholesale 
use  (i.e.,  wholesale  merchant  function), 
for  the  transmission  provider's  affiliate, 
or  for  a  non-affiliate. 

A  transmission  provider  should 
discount  only  if  necessary  to  increase 
throughput  on  its  system.  While  the 
potential  for  abuse  is  most  obvious  in 
situations  involving  the  transmission 
provider's  own  wholesale  use  or  use  by 
an  affiliate  (own  use/affiliate), 2**  we 
must  also  be  concerned  with  a 
transmission  provider  agreeing  to 
discount  to  non-affiliates  in  any  unduly 
discriminatory  manner.  To  satisfy  these 
dual  concerns,  we  believe  that  any 
"negotiation"  ^^  between  a  transmission 
provider  and  potential  transmission 
customers  should  take  place  on  the 
OASIS.  Toward  this  end,  we  believe 
three  principal  requirements  are 
appropriate.  (These  requirements  would 
remain  even  after  negotiation  takes 
place  on  the  OASIS.) 

First,  any  offer  of  a  discount  for 
transmission  services  made  by  the 
transmission  provider  must  be 
announced  to  all  potential  customers 
solely  by  posting  on  the  OASIS.  This 
requirement,  which  will  ensure  that  all 
potential  transmission  customers  under 


>"  See  also  Washington  Water  Powet. 
***E.g.,  Montana  Power,  Allegheny,  Puget. 


I**  See  also  Florida  Power  Corp. 


I**  We  darify  that  own  use/af&liate  transactions 
include  all  transactions  where  the  transmission 
provider  or  any  of  its  affiliates  is  either  the  buyer, 
seller,  marketer,  or  broker  of  wholesale  power. 

>"  "Negotiation"  would  only  take  place  if  the 
transmission  provider  or  potential  customer  seeks 
prices  below  the  ceiling  prices  set  forth  in  the  tariff. 
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the  pro  forma  tariff  will  have  equal 
access  to  discount  informatioa,  will 
guard  against  own  use/affiliate 
ciistomers  gaining  an  unfair  timing 
advantage  concerning  the  availability  of 
discounts. 

Second,  we  will  require  that  any 
customer- initiated  requests  for 
discounts  occur  solely  by  posting  on  the 
OASIS,  regardless  of  whether  the 
customer  is  an  own  use/affiliate  or  a 
non-affiliate.  We  have  considered,  and 
rejected  at  least  for  now.  a  more 
restrictive  approach  which  would 
require  that  all  discounts  be  initiated 
solely  through  offers  by  the 
transmission  provider.  Under  such  an 
arrangement,  negotiations  for  discounts 
would  effectively  take  place  by 
customers  accepting  or  not  accepting 
the  ofiiBred  discount.  While  such  an 
arrangement  could  better  protect  against 
affiliate  abuse,  it  might  be  less 
efficient.^**  Accordingly,  we  will  permit 
custo^ner-initiated  requests  for 
discounts  but  will  require  that  such 
requests  be  visible  (via  posting  on  the 
OASIS)  to  all  market  participants. 

Finally,  we  will  require  that,  once  the 
transmission  provider  and  customer 
agree  to  a  discounted  transaction,  the 
details  [e.g..  price,  points  of  receipt  and 
delivery,  and  length  of  service)  be 
immediately  posted  on  the  OASIS.  This 
requirement  will  be  equally  applicable 
regardless  of  whether  the  customer  is  an 
own  usa/affiliate  or  non-affiliate. 

We  will  also  revise  our  policy  with 
respect  to  the  transmission  paths  on 
which  a  discount  must  be  ofiiered.  Many 
petitioners  argue  that  the  poUcy  in 
Order  No.  MS.  particularly  that  the 
discount  rate  must  be  offered  over  all 
unconstrained  paths,  is  too  broad,  and 
may  provide  disincentives  for  the 
efficient  operation  of  the  transmission 
grid.  Their  concerns  include,  for 
•xample,  the  possibility  that  the  policy 
would  inhibit  the  transmission  provider 
from  ofiering  discounts  that  would 
relieve  line  constraints.  For  example. 
PacifiCorp  argues  that  it  would  be 
reluctant  to  ofier  a  discount  on 
northbound  po%ver  flows  that  would 
relieve  transmission  constraints  on 
transmission  paths  that  are  normally 
used  for  southbound  flows,  if  by  virtue 
of  discounting  northbound  flows,  it 
would  also  be  required  to  discount  all 
unconstrained  southbound  flows. 
Another  concern  is  that  while  requiring 
discouBts  on  all  anconstrained  paths 
cook}  ooaceivably  resuh  in  more  service 
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being  provided,  it  may  not  have  that 
effect.  Since  the  level  of  transmission 
revenues  will  decline  if  the  discount 
applies  to  all  unconstrained  paths  and 
this,  in  turn,  could  reduce  the  credit  to 
firm  transmission  users  for  non-firm 
service  revenues,  transmission 
providers  may  simply  decide  not  to 
discount  a  particular  unconstrained 
path.  In  light  of  these  persuasive 
arguments,  we  will  no  longer  require  the 
transmission  provider  to  provide  the 
same  discount  over  all  unconstrained 
paths. 

Under  our  revised  policy,  if  the 
transmission  provider  offers  a  discount 
on  a  particular  path,  i.e.,  from  a  point 
of  receipt  to  a  point  of  delivery,  the 
transmission  provider  must  offer  the 
same  discount  for  the  same  time  period 
on  all  unconstrained  paths  that  go  to  the 
same  point(s)  of  delivery  on  the 
transmission  provider's  system.  In  this 
regard,  a  point  of  delivery  includes  an 
interconnection  with  another  control 
area.  Also,  if  a  power  purchaser  can  take 
delivery  at  more  than  one  point  of 
delivery  (such  as  two  substations 
serving  a  municipality),  we  would 
consider  these  to  be  the  same  point  of 
delivery  for  discounting  purposes. 

This  change  provides  some  flexibility 
to  transmission  providers  to  set  prices 
for  transmission  service  efficiently  and 
at  the  same  time  maintains  the 
requirement  that  public  utilities  provide 
comparable  service  at  rates  that  are  not 
unduly  discriminatory  or  preferential. 
The  rhangw  is  designed  to  ensiue  that 
the  transmission  owner  will  provide  the 
same  discounted  service  to  its 
competitors  that  it  provides  to  itself  or 
its  affiliates  for  their  wholesale  sales. 

The  Commission  considered  requiring 
the  transmission  provider  offering  a 
discount  on  a  particular  path  to  offer 
discounts  on  ail  unconstrained  paths 
that  go  from  the  same  points  of  receipt 
on  the  transmission  provider's  system 
and  deckbd  that  such  a  requirement 
was  not  necMsary  to  ensure 
comparability. 

We  further  clarify  that  a  transmission 
provider  may  limit  its  offers  of 
discounts  over  the  OASIS  to  particular 
time  periods.  There  is  nothing  per  se 
unduly  discriminatory  in  oSering  a 
discount  in  one  period  and  not  in 
another.^** 

Finally,  we  recognize  that  even  with 
this  revised  policy  utilities  may  engage 
in  affiliate  abuse  by  ofiering  discounts 
only  at  times  or  along  paths  that  are  of 
advantage  to  it  or  its  affiliates.  While 
requiring  the  posting  of  discount 
information  on  the  OASIS  does  not 


completely  eliminate  the  possibility  of 
affiliate  abuse,  these  procedures  will 
allow  ready  identification  of  unduly 
discriminatory  or  preferential 
transactions,  and  thus  make  easier  the 
preparation  of  complaints  that  the 
transmission  provider  is  engaging  in  a 
pattern  of  discounting  that  indicates, 
affiliate  abuse,  such  as  offering 
discounts  preferentially  at  times  or  on 
paths  that  only  the  transmission 
provider  or  its  affiliate  can  take 
advantage  of,  without  offering  discounts 
at  times  or  on  paths  that  its  competitors 
can  take  advantage  of. 

We  will  require  that  all  "negotiation" 
take  place  on  the  OASIS  as  soon  as 
practicable,  as  explained  in  Order  No. 
889-A. 

j.  Other  Pricing  Related  Issues  Not 
Specifically  Addressed  in  the  Final  Rule 

(1)  Demand  Charge  Credits 

Rehearing  Requests 

VT  DPS  argues  that  demand  charge 
credits  for  curtailments  or  interruptions 
are  needed  to  provide  an  incentive  to 
utilities  to  provide  high  quality  service. 
It  points  out  that  the  Commission  has 
allowed  demand  charge  credits  in  the 
gas  pipeline  context  (citing  Tennessee 
Gas  Pipeline  Co.,  71  FERC  1  61.399  at 
62.580).««> 

Coounission  Conchuion 

The  Commission  does  not  believe  that 
electrical  systems  will  be  less  reliable  as 
a  result  of  our  initiatives  on  competition 
and  open  access  in  the  Final  Rule.  As 
such,  the  Commission  does  not  intend 
to  require  demand  charge  credits  on  a 
generic  basis  to  encourage  reliable 
transmission  service.  However,  because 
the  Commission  has  not  mandated  any 
particular  rate  design  methodology 
under  the  Final  Rule  pro  forma  tariff, 
customers  are  free  to  argue  in  the 
compliance  filing  proceedings  or 
subsequent  section  205  proceedings  that 
demand  charge  credits  are  re&ionable  in 
thfe  context  of  a  particular  rate  design 
method. 

(2)  In-Kind  Transactions 
Rehearing  Reqntsto 

CCEM  asserts  that  in-kind 
transactions  in  reformed  power  pool 
agreements  should  be  abolished  because 
of  the  uncertainty  of  valuing  non-cash 
transactions  and  the  potential  for  cross 
subsidizing  the  utilities'  generation 
sales.  It  contends  that  a  cash  equivalent 
transaction  for  all  formerly  in-kind 
transactions  among  transmission  owners 
is  needed. 
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Commission  Conclusion 

To  satisfy  CCEM's  concerns,  the 
Conmiission  concludes  that  in-kind 
transactions  must  be  provided  on  a  non- 
discriminatory basis.  The  Commission 
recenUy  found  that  in-kind  transactions 
[i.e.,  transactions  with  payment  by 
energy  returned  in  kind  instead  of  by  a 
monetary  charge)  with  no  unbundling 
requirement  "could  hide  and,  thereby, 
mask  unduly  preferential  terms  and 
rates."  which  is  precisely  one  of  the 
practices  that  the  Final  Rule  is  intended 
to  remedy.^'  While  we  will  now  require 
that  ail  in-kind  transactions  be  provided 
on  an  luibundled  basis,  we  stress  that 
we  are  not  prohibiting  in-kind 
transactions.  Utilities  are  free  to  enter 
into  contracts  that  contain  in-kind 
compensation  for  the  wholesale 
generation  component,  as  long  as  it 
unbundles  such  transactions.  Consistent 
with  Arizona,  unless  the  other  party  to 
the  transaction  contracts  for 
transmission  service  under  that  utility's 
open  access  pro  forma  tariff,  that  utility 
must  obtain  the  necessary  transmission 
and  ancillary  services  under  the  terms 
of  its  open  access  transmission  tariff  and 
must  separately  state  the  transmission 
and  ancillary  service  prices  that  it  will 
recover  from  the  customer. 

2.  Priority  For  Obtaining  Service 

a.  Reservation  Priority  for  Existing  Firm 
Service  Customers 

In  theF'inal  Rule,  the  Commission 
indicated  that  a  transmission  provider 
may  reserve  in  its  calculation  of  ATC 
transmission  capacity  necessary  to 
accommodate  native  load  growth 
reasonably  forecasted  in  its  planning 
horizon.^'^ 

Rehearing  Requests 

This  issue  is  discussed  in  Section 
IV.C.5.  (Reservation  of  Transmission 
Capacity  for  Future  Use  by  Utility). 

b.  Reservation  Priority  for  Firm  Point-to- 
Point  and  Network  Service 

In  the  Final  Rule,  in  response  to 
concerns  that  network  service  should 
have  a  reservation  priority  over  point-to- 
point  service  because  of  pricing 
differences,  the  Commission  allowed 
utilities  the  opportunity  to  eliminate  the 
differences  in  pricing  between  network 
and  point-to-point  services  by 
permitting  utilities  to  adopt  point-to- 
point  reservations  as  the  customer 


^'  Arizona  Public  Service  Company,  Order 
Addressing  Functional  Unbundling  Issues.  78  FERC 
1  61.016  (slip  op.  at  11)  (1997)  lArizona). 

»>FERC  Stats.  &  Regs,  at  31.745;  mimeoM  323- 
24. 


load.^3  The  Conunission  explained  that 
utilities  are  free  to  propose  a  single  cost 
allocation  method  for  the  two  services. 

In  addition,  the  Commission  provided 
that  reservations  for  short-term  firm 
point-to-point  service  (less  than  one 
year)  will  be  conditional  until  one  day 
before  the  commencement  of  daily 
service,  one  week  before  the 
commencement  of  weekly  service,  and 
one  month  before  the  commencement  of 
monthly  service.  According  to  the 
Commission,  these  conditional 
reservations  may  be  displaced  by 
competing  requests  for  longer-term  firm 
point-to-point  service.  The  Commission 
explained  that  after  the  deadline,  the 
reservation  becomes  unconditional,  and 
the  service  would  be  entitled  to  the 
same  priorities  as  any  long-term  point- 
to-point  or  network  firm  service. 

Moreover,  the  Commission  explained 
that  the  Final  Rule  pro  forma  tariff  does 
not  propose  point-to-point  or  network 
service  with  various  degrees  of  firmness 
beyond  the  simple  categories  of  firm 
and  non-firm.  It  explained  that  when  a 
customer  requests  firm  transmission 
service,  reservation  priorities  are 
established  based  first  on  availability, 
and  in  the  event  the  system  is 
constrained,  based  on  duration  of  the 
underlying  firm  service  request — 
customers  may  choose  the  "firmness"  of 
service  they  want  by  electing  to  take 
non-firm  service,  or  by  reserving  and 
paying  for  firm  service. 

Rehearing  Requests 

NRECA  and  TDU  Systems  declare  that 
provisions  making  reservations  for 
short-term  firm  point-to-point  service 
conditional  will  not  reduce  the 
incentive  to  cream  skim,  i.e.,  a  customer 
has  an  incentive  to  submit  reservations 
for  very  short  terms  without  fear  of  not 
getting  service  because  it  can  always 
increase  its  request  to  match  another 
longer  request.* They  suggest  an 
alternative:  all  native  load,  network,  and 
long-term  firm  (one  year  or  more) 
requests  would  be  given  priority  over 
short-term  firm  requests,  which  would 
have  priority  over  non-firm  requests. 

Commission  Conclusion 

The  Final  Rule  has  sufficiently 
minimized  the  potential  for  cream 
skimming.  Further,  we  note  that  the 
alternative  proposed  by  NRECA  &  TDU 
Systems  has  substantially  been  adopted 
in  Order  No.  888.  Specifically,  Order 
No.  888  provides:  (1)  public  utilities  the 
right  to  reserve  existing  transmission 
capacity  needed  for  native  load  growth 
and  network  transmission  customer 


load  growth.2^  and  (2)  existing 
transmission  customers  the  right  of  first 
refusal. 2**  The  only  entities  not  covered 
above — potential  long-term  firm 
customers — must  submit  their  service 
applications  as  far  in  advance  as 
practicable. 

c.  Reservation  Priorities  for  Non-firm 
Service 

In  the  Final  Rule,  the  Commission 
found  that  network  economy  purchases 
should  have  a  reservation  priority  over 
non-firm  point-to-point  and  secondary 
point-to-point  uses  of  the  transmission 
system.^** 

Rehearing  Requests 

North  Jersey  argues  that  non-firm 
service  should  be  allocated  on  a  first- 
come,  first-served  basis,  and  where 
multiple  customers  request  service  at 
the  same  time,  available  capacity  should 
be  allocated  on  a  pro  rata  basis.  It  asserts 
that  the  proposed  priority  system  based 
on  duration  of  non-firm  service  would 
simply  encourage  non-firm  customers  to 
request  service  for  longer  durations  than 
needed. 

Commission  Conclusion 

We  reject  North  Jersey's  argument  that 
the  proposed  priority  system  based  on 
duration  of  non-firm  service  would 
encourage  non-firm  customers  to 
request  service  for  longer  durations  than 
needed.  North  Jersey  ignores  the  fact 
that  section  14.2  of  the  pro  forma  tariff 
establishes  a  right  for  eligible  customers 
with  existing  non-firm  reservations  to 
match  any  longer  term  reservation 
before  being  preempted. 

A  related  matter  is  discussed  in 
Section  rV.G.a.b  below. 

3.  Curtailment  and  Interruption 
Provisions  ^^ 

a.  Pro-Rata  Curtailment  Provisions 

In  the  Final  Rule,  the  Commission 
found  that  curtailment  on  a  pro-rata 
basis  is  appropriate  for  curtailing 
transactions  that  substantially  relieve  a 


»'  FERC  Stats,  ft  Regs,  at  31 .746-47;  numeo  at 
326-29. 


z^FERC  Slats,  ft  Regs  at  31.694;  mimeo  at  172. 

"'  FERC  StaU.  ft  Regs,  at  31.665  and  31.694: 
intmeoat  88&  172. 

»»  FERC  SUte.  ft  Regs,  at  31.748:  mimeo  at  332- 
33. 

"^  In  the  Final  Rule  pro  forma  tariff,  the 
Commission  defines  curtailment  as:  "A  reduction  in 
firm  or  non-Rrm  transmission  service  in  response 
to  a  transmission  capacity  shortage  as  a  result  of 
system  reliability  conditions."  (pro  forma  tariff 
section  1.7).  The  pro  forma  tariff  defines 
interruption  as:  "A  reduction  in  non-firm  service 
due  to  economic  reasons  pursuant  lo  Section  14.7." 
(pro  forma  tariff  section  1.15).  The  distinction 
between  curtailment  and  interruption  may  have 
been  blurred  in  Order  No.  888  and  this  order 
attempts  to  clarify  that  distinction. 
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constraint.^'*  The  Commission 
explicitly  allowed  the  transmission 
provider  discretion  to  curtail  the 
services,  whether  firm  or  non-firm,  that 
substantially  relieve  the  constraint. 

The  Commission  also  indicated  that  it 
would  consider  granting  deference  to  an 
alternative  curtailment  method  to  avoid 
hydro  spill  if  such  a  regional  practice  is 
generally  accepted  and  adhered  to 
across  the  region. 

The  Commission  further  found  that 
under  network  and  point-to-point 
service,  the  transmission  provider  may 
propose  ^  rate  treatment  (penalty 
provision)  to  apply  in  the  event  a 
customer  fails  to  curtail  service  as 
required  under  the  Final  Rule  pro  forma 
tariff  and  indicated  that  such  proposals 
will  be  evaluated  on  a  case-by-case  basis 
on  compliance. 

Rehearing  Requests 

FA  Com  asserts  that  pro  rata 
curtailmeat  fails  to  hold  native  load 
harmless  to  the  extent  practical  as 
required  by  the  FPA.  FA  Com  points  out 
that  on  January  19,  1994,  FJM  initiated 
pro-rata  load  shedding,  in  part  to 
preserve  economic  transactions,  leaving 
customers  in  Pennsylvania  without 
power  during  a  record  cold  spell. 

YA  Com  argues  that  pro  rata 
curtailment  may  harm  native  load 
customers  and  section  206  complaints 
are  after  the  fact  and  of  little  assistance 
to  native  load.  VA  Com  argues  that 
curtailment  priority  (in  order  of 
airtailment)  should  be;  non-firm, 
contract  firm,  and  then  native  load,  and 
that  utilities  should  have  flexibility  to 
curtail  on  a  pro-rata  basis  within 
classes,  subject  to  state  curtailment 
policy. 

Several  entities  argue  that  provision 
must  be  made  for  preference  in 
curtailment  priorities  obtained  through 
settlement,  through  payment  of  good 
and  valuable  consideration,  or  under 
existing  transmission  contracts.  ^^ 
Turlock  argues  that  customers  should  be 
able  to  obtain  a  variation  from  the  pro 
rata  scheme  if  they  can  show  that  they 
have  made  either  past  or  future 
investments  to  improve  constrained 
focilities  and  that  the  quid  pro  quo  for 
their  investment  is  improved 
curtailment  priority. 

Allegheny  asks  the  Commission  to 
clarify  that  it  did  not  intend  to  require 
public  utilities  to  shed  (through  pro  rata 
curtailment)  native  transmission  load 
ciutomers  in  order  to  preserve  some 
portion  of  service  to  through  system 
users  of  the  grid.  According  to 


i<*FEI<C  SUts.  ft  Regs,  al  31.749:  mim^  at 
335-36. 
"•£.«..  SanU  CXan.  Radding.  TANC 


Allegheny,  the  FFA  mandates  that 
service  reliability  to  franchise  customers 
must  be  maintained  and  through-system 
users  are  not  similarly  situated  to  native 
tnmsmission  load  customers  and  should 
not  be  treated  the  same  in  an  emergency 
because  through  system  customers  can 
protect  themselves,  but  native 
transmission  load  customers  cannot. 
Allegheny  adds  that  failure  to  maintain 
system  reliability  would  violate  section 
211  of  the  FPA. 

CCEM  asserts  that  hard  and  fast 
priority  rules  are  needed  to  prevent 
inconsistent  rules  from  developing  for 
different  utilities,  pools,  or  control 
areas. 

Commission  Conclusion 

Assertions  that  the  pro-rata 
curtailment  provision  in  the  tariff  may 
harm  native  load  customers  are 
misplaced.  The  Commission  clarified  in 
the  Final  Rule  that  it  was  not  requiring 
a  pro-rata  curtailment  of  all  transactions 
at  the  time  of  a  constraint,  but  rather 
curtailment  of  those  transactions, 
whether  firm  or  non-firm,  that 
effectively  relieve  the  constraint.**  The 
Commission  also  required  that  such 
curtailments  be  made  on  a  non- 
discriminatory basis,  including  the 
transmission  provider's  own  wholesale 
use  of  the  system.  The  Commission 
further  explained  that  the  pro-rata 
curtailment  provision  was  intended  to 
apply  to  situations  where  multiple 
transactions  could  be  curtailed  to 
relieve  a  constraint.  Of  course,  if 
curtailment  of  multiple  transactions  is 
necessary,  non-firm  service  would  be 
curtailed  prior  to  firm  service.  However, 
the  Commission  established  that,  in 
emergencies,  the  transmission  provider 
had  the  discretion  fo  interrupt  firm 
service  under  the  tariff  to  ensure  the 
reliability  of  its  transmission  system. 

In  terms  of  reliability,  we  believe  that 
sufficient  safeguards  have^been 
established  to  protect  native  load.  In 
particular,  the  transmission  provider  is 
responsible  for  planning  and 
maintaining  sufficient  transmission 
capacity  to  safely  and  reliably  serve  its 
native  load.  Order  Nos.  888  and  889 
permit  the  transmission  provider  to 
reserve,  in  its  calculation  of  ATC, 
sufficient  capacity  to  serve  native  load. 

Allegations  that  a  utility  did  not 
curtail  on  a  non-discriminatory  basis, 
but  instead  Cavored  a  certain  class  of 
customer  or  type  of  transaction  should 
be  filed  in  a  section  206  complaint 
proceeding  to  be  reviewed  on  a  case- 
specific  basis.  While  it  is  true  that  such 
complaints  will  be  processed  on  an 
after-the-fact  basis,  it  is  only  on  a  fact- 


specific  basis  that  such  complaints  can 
be  fully  and  adequately  reviewed. 

Additionally,  tariff  section  14.7  does 
in  fact  establish  that  for  curtailment 
purposes,  non-firm  point-to-point 
transmission  shall  be  subordinate  to 
firm  transmission  service  and  non-firm 
service  may  also  be  interrupted  for 
economic  reasons.  However,  adopting 
curtailment  schemes  based  solely  on 
classes  of  service,  as  proposed  by  the 
VA  Com,  is  inappropriate.  Specifically, 
VA  Corn's  proposal  to  curtail  all  non- 
firm  transmission  transactions  prior  to 
firm  transactions  could  exacerbate  an 
emergency  situation.  For  example,  a 
curtailment  could  be  necessary  due  to  a 
constraint  affecting  northbound 
transactions.  However,  curtailing  all 
non-firm  transactions,  including 
southbound  transactions  (or 
counterflows),  could  worsen  the 
situation.  Accordingly,  the  Commission 
believes  the  approach  established  in  the 
Final  Rule  of  allowing  non- 
discriminatory curtailments  of  the 
transaction(s)  that  effectively  relieve(s) 
the  constraint  is  appropriate. 

In  response  to  CCEM's  concerns 
regarding  the  potential  for  inconsistent 
rules  for  different  utilities,  pools  or 
control  areas,  the  Commission 
explained  in  the  Final  Rule  that  any 
proposed  deviations  from  the  non-price 
terms  and  conditions  of  the  pro  forma 
tariff,  such  as  regional  practices,  must 
be  adequately  supported  by  the  utility 
proposing  the  change. 

Finally.  Order  No.  888  did  not 
abrogate  existing  contracts; '®'  therefore, 
customers  with  unique  curtailment 
priorities  established  by  pre-existing 
contracts  would  not  have  these 
priorities  eliminated  for  the  term  of  the 
existing  contract. 

b.  Curtailment  and  Interruption 
Provisions  for  Non-firm  Service 

In  the  Final  Rule,  the  Commission 
explained  that  it  had  clarified  in  the  pro 
forma  tariff  that  a  network  customer's 
economy  purchases  have  a  higher 
priority  than  non-firm  point-to-point 
transmission  service  (citing  AES  Power. 
Inc.  W2).  ^^ 

The  Commission  also  revised  the  pro 
forma  tariff  to  allow  the  transmission 
provider  to  curtail  non-firm  service  for 
reliability  reasons  or  to  interrupt  the 
service  for  economic  reasons  (i.e..  in 
order  to  accommodate  (1)  a  request  for 


looFERC  SUts.  k  Regs,  at  31.749:  mimeo  at  335. 


»■  We  note  that  in  Order  No.  888  we  partially 
modifled  existing  economy  energy  coordination 
agreements.  FERC  Stats,  k  Regs,  at  31,666;  mimeo 
at  91. 

»>69  FERC  1 61.145  at  62.300  (1994)  (proposed 
order),  74  FERC161.220  (1996)  (final  order). 

>°>  FERC  SUts.  k  Rags,  at  31.750:  mitneo  at  33«- 
39. 
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firm  transmission  service.  (2)  a  request 
for  non-firm  service  of  greater  duration, 
(3)  a  request  for  non-firm  transmission 
service  of  equal  duration  with  a  higher 
price,  or  (4)  transmission  service  for 
economy  purchases  by  network 
customers  from  non-designated 
resources).  The  Commission  further 
explained  that  a  firm  point-to-point 
customer's  use  of  transmission  service 
at  secondary  points  of  receipt  and 
delivery  will  continue  to  have  the 
lowest  priority. 

Rehearing  Requests 

For  comparability.  CCEM  asserts  that 
secondary  receipt  points  should  be 
made  subordinate  to  other  firm 
services,  ^^  but  should  have  priority 
over  non-firm  point-to-point 
transactions.  CCEM  also  argues  that 
non-firm  point-to-point  service,  once 
scheduled,  should  not  be  interrupted  to 
accommodate  non-firm  service  for  a 
netwoiiL  service  economy  purchase. 

VT  DPS  argues  that  firm  flexible 
point-to-point  service  over  secondary 
points  of  receipt  and  delivery  should 
have  a  priority  over  non-firm  point-to- 
point  service  (citing  sections  14.2  and 
14.7  of  the  pro  forma  tariff).  It  argues 
that  this  priority  is  necessary  to  reflect 
the  fact  that  point-to-point  customers 
pay  for  firm  service  and  to  be  consistent 
with  the  treatment  of  network 
customers.  VT  DPS  notes  that  in  the 
natural  gas  industry  the  Commission 
has  found  that  such  priority  is  essential 
to  reflect  the  fact  that  firm  customers  are 
paying  for  firm  service  (citing  Order  No. 
636-B). 

APPA  asks  the  Commission  to  clarify 
the  conditions  under  which  the 
Commission  will  allow  non-firm  service 
to  be  interrupted  by  the  transmission 
provider  solely  for  economic  reasons. 
APPA  claims  that  this  clarification  is 
needed  so  as  to  prevent  interruption  of 
service  on  a  discriminatory  bajis. 

CCEM  states  that  non-firm  point-to- 
point  transmission  service  does  not 
provide  the  user  with  a  specific  capacity 
reservation,  and  therefore  such  service 
should  bear  no  reservation  or  demand- 
like charges  and  the  customer  should 
pay  a  commodity-only  charge  only  for 
when  the  service  is  being  provided.  ^"^ 
It  contends,  for  example,  that  if  a 
customer  schedules  one  week  of  weekly 
non-firm  transmission  service  and  is 
interrupted  on  the  second  day  of 
service,  the  customer  should  only  pay 


""A  firm  point-to-point  customer  has  a  right  to 
change  its  receipt  points  if  capacity  is  available. 
These  changed  receipt  points  are  known  as 
secondary  receipt  points.  The  issue  addressed  here 
is  the  priority  that  is  assigned  to  those  secondary 
tecaipt  points. 
*      »» See  gfso  Tailahasaee 


for  the  service  it  used  and  should  have 
no  responsibility  to  take  or  to  pay  for 
service  for  the  remainder  of  the  week. 
Alternatively,  it  argues  that  if  there  are 
reservation  charges  and  the  non-firm 
customer  pays  for  service  on  a  "take-or 
pay  basis"  regardless  of  use,  non-firm 
service  should  not  be  subject  to  being 
bumped  once  service  is  scheduled  and 
power  is  flowing.  Moreover,  if  the  non- 
firm  point-to-point  transmission 
customer  does  pay  reservation  charges 
on  a  "take-or-pay  basis,"  the  non-firm 
reserved  capacity  should  be  tradeable  in 
a  secondary  market 

CiHnnuasum  Conclusion 

We  reject  OCEM's  proposal  to  prevent 
scheduled  non-firm  transmission 
service  from  being  interrupted  to 
accommodate  economy  purchases  for 
network  customers.  Non-firm  service  is 
provided  on  an  intemiptible  basis.  To 
the  extent  CCEM  wishes  to  obtain 
service  that  cannot  be  interrupted  to 
accommodate  other  transactions,  it  has 
the  option  of  requesting  firm  service  in 
the  form  of  either  network  or  point-to- 
point  transmission  service. 

APPA's  concerns  have  already  been 
addressed  by  the  Commission.  In  the 
Final  Rule,  the  Commission  specifically 
listed  the  economic  reasons  that  a 
transmission  provider  could  interrupt 
non-firm  point-to-point  transmission  to 
include: 

accoiiuDodat[ing]  (1)  a  request  for  fmn 
transmission  service,  (2)  a  request  for  non- 
firm  service  of  greater  duration,  (3)  a  request 
for  non-firm  transmission  service  of  equal 
duration  with  a  higher  price,  or  (4) 
transmission  service  for  ecooomy  purchases 
by  network  customeis  from  non-designated 
resotirces.'**' 

CCEM's  arguments  are  misplaced  in 
that  they  focus  on  the  specific  rate 
(including  any  potential  credits  for 
service  interruption)  that  utilities  may 
propose  for  non-firm  point-to-point 
transmission  service.  Order  No.  888  did 
not  mandate  any  pricing  methodology  to 
be  used  for  non-firm  point-to-point 
transmission  service.  Rather,  die 
Commission  established  the  minimum 
non-price  terms  and  conditions 
necessary  to  ensure  comparable  service. 
As  the  Commission  explained  in  the 
Final  Rule,  utilities  are  fi^ee  to  propose 
any  rates  for  non-firm  point-to-point 
transmission  in  a  section  205  filing 
consistent  with  the  Commission's 
Transmission  Pricing  Policy 
Statement.**^  However,  the  Commission 
will  evaluate  the  appropriateness  of 
such  proposed  rates  against  the  non- 
price  terms  and  conditions  established 


in  the  pro  forma  tariff  or  other  non-price 
terms  and  conditions  proposed  and 
fully  supported  by  the  utility.** 

Tne  Qimmission  has  previously 
addressed  VT  DPS'  point *»  Non-firm 
point-to-point  customers  pay  for  non- 
firm  service  as  their  service.  Firm  point- 
to-point  customers,  on  the  other  hand, 
contract  and  reserve  a  specified  amount 
of  service  over  designated  points  of 
receipt  and  delivery.  The  (jommission 
permitted  these  firm  point-to-point 
customers  to  use  secondary  non-firm 
service  (frtim  points  of  receipt/delivery 
other  than  those  designated  in  their 
service  agreement)  on  an  as-available 
basis  at  no  additional  charge.  Because 
the  firm  point-to-point  customers  taking 
secondary  non-finn  are  accorded  this 
scheduling  flexibility  at  no  additional 
charge,  they  are  properly  accorded  a 
lower  priority  than  stand  alone,  pon- 
firm  transmission.  Iil  contrast,  network 
customers  are  responsible  for  p83ring  for 
a  percentage  of  total  system 
transmission  cxtsts  in  order  to  serve  their 
designated  network  loads  whedier  the 
energy  is  from  designated  network 
resources  or  frtim  non -designated 
resources  on  an  as-available  basis.''" 
Because  the  network  customer  pays  a 
load-ratio  share  of  total  transmission 
costs,  it  receives  a  higher  priority. 
Significantly,  if  any  firm  point-to-point 
customer  wants  to  avail  itself  of  the 
higher  priority  associated  with  economy 
energy  purchases  under  the  network 
tariff,  it  is  free  to  do  so  by  imdertaking 
thi  cost  responsibilities  associated  with 
netwoiii  service. 

Finally,  in  response  to  VT  I^S,  we 
note  that  we  have  chosen  different 
approaches  in  the  electric  and  natural 
gas  areas.  In  this  regard,  we  recognize 
that  there  is  a  trade-off  between 
encouraging  tradable  capacity  rights 
versus  maximizing  revenues  that  can  be 
credited  against  the  transmission 
provider's  costs  of  providing 
transmission  service.  On  the  electric 
side,  fully  developed  transmission 
capacity  trading  rights  simply  do  not 
exist  at  this  time,  and  so  we  have 
chosen  to  emphasize  an  approach  that 
maximizes  revenues  to  be  credited  to 
transmission  cnistomers.  However,  we 
will  continue  to  evaluate  our  approach 
in  the  context  of  any  futiuv  transmission 
rate  proposal  that  is  based  on  the 
concept  of  tradable  capacity  rights. 


"»  FERC  StaU.  ft  Regs,  at  31 .750:  mimeo  at  338. 
X"  FERC  Stats,  ft  Regs,  at  31.769-70:  mimeo  al 


"■We  note  that  CCEM  has  pursued  these 
arguments  (raised  on  rehearing)  in  utility-specific 
rate  cases  and  its  ob)ections  will  be  addressed  there. 

"'See  FERC  Suu.  ft  Regs,  at  31.750:  mimeo  at 
338,  and  AES  Power.  Inc..  69  FERC  1 61.145  at 
62,300  (1994)  (proposed  order).  74  FERC  161.220 
(1996)  (final  order). 

""This  is  comparable  to  the  service  a  utility 
provides  its  native  load. 
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4.  Reciprocity  Provision 

In  the  Final  Rule,  the  Commission 
concluded  that  it  was  appropriate  to 
require  a  reciprocity  provision  in  the 
pro  forma  tariff." '  The  Commission 
explained  that  this  provision  will  be 
applicable  to  all  customers,  including 
non-public  utility  entities  such  as 
municipally-owned  entities  and  RUS 
cooperatives,  that  own,  control  or 
operate  interstate  transmission  focilities 
and  that  take  service  under  the  open 
access  tariff,  and  any  affiliates  of  the 
customer  that  own,  control  or  operate 
interstate  transmission  facilities. 

The  Commission  developed  a 
voluntary  safe  harbor  procedure  under 
which  Don-public  utilities  would,  be 
allowed  to  submit  to  the  Commission  a 
transmission  tariff  and  a  request  for 
declaratory  order  that  the  tariff  meets 
the  Commission's  comparability  (non- 
discrimination) standards.  The 
Commission  explained  that  if  it  finds 
that  a  tariff  contains  terms  and 
conditions  that  substantially  conform  or 
are  sufwrior  to  those  in  the  Final  Rule 
pro  forma  tariff,  it  will  deem  it  an 
acceptable  reciprocity  tariff  and  require 
public  utilities  to  provide  open  access 
service  to  that  non-public  utility. 

ff  a  non-public  utility  chooses  not  to 
seek  a  Commission  determination  that 
its  tariff  meets  the  Commission's 
comparability  standards,  the 
Commission  declared  that  a  public 
utility  could  refuse  to  provide  of>en 
access  transmission  service.  However, 
any  such  denial  must  be  based  on  a 
good  faith  assertion  that  the  non-public 
utility  has  not  met  the  Commission's 
reciprocity  requirements. 

In  support  of  its  decision  to  adopt  a 
reciprocity  provision,  the  Commission 
explained  that  it  was  not  requiring  non- 
public utilities  to  provide  transmission 
access,  but  was  conditioning  the  use  of 
^  public  utilities'  open  access  services  on 
an  agreement  to  offer  open  access 
services  in  return.  The  Commission 
noted  that  non-public  utilities  can 
choose  not  to  taike  service  under  public 
utility  open  access  tariffs  and  can 
instead  seek  voluntary  service  from  the 
public  utility  on  a  bilateral  basis. 

The  Commission  further  explained 
that  the  reciprocity  requirement  strikes 
an  appropriate  balance  by  limiting  its 
application  to  circumstances  in  which 
the  non-public  utility  seeks  to  take 
advantage  of  open  access  on  a  public 
utility's  system.  However,  the 
Commission  recognized  that  Congress 
has  determined  that  certain  entities  in 
the  bulk  power  market  can  use  tax- 
exempt  financing  by  issuing  bondtf  that 


do  not  constitute  "private  activity 
bonds"  "2  or  by  financing  facilities  with 
"local  furnishing"  bonds.^'^  The 
Commission  stated  that  it  was  not  its 
purpose  to  disturb  Congress'  and  the 
IRS's  determinations  with  respect  to  tax- 
exempt  financing.  Therefore,  the 
Commission  clarified  that  reciprocal 
service  will  not  be  required  if  providing 
such  service  would  jeopardize  the  tax- 
exempt  status  of  the  transmission 
customer's  (or  its  corporate  affiliates') 
bonds  used  to  finance  such  transmission 
facilities."* 

With  respect  to  local  furnishing 
bonds,  which  are  available  to  a  handful 
of  public  utilities,  the  Commission 
noted  that  Congress,  in  section  1919  of 
the  Energy  Policy  Act.  amended  section 
142(f)  of  the  Internal  Revenue  Code  to 
provide  that  a  facility  shall  not  be 
treated  as  failing  to  meet  the  local 
furnishing  requirement  by  reason  of 
transmission  services  ordered  by  the 
Commission  under  section  211  of  the 
FPA  if  "the  portion  of  the  cost  of  the 
facility  financed  with  tax-exempt  bonds 
is  not  greater  than  the  portion  of  the  cost 
of  the  facility  which  is  allocable  to  the 
local  furnishing  of  electric  energy."  "* 
So  that  any  local  furnishing  bonds  that 
may  exist  do  not  interfere  with  the 
effective  operation  of  an  open  access 
transmission  regime,  the  Commission 
required  any  public  utility  that  is 
subject  to  the  Open  Access  Rule  that  has 
financed  transmission  facilities  with 
local  furnishing  bonds  to  include  in  its 
tariff  a  similar  provision  that  it  will  not 
contest  the  issuance  of  an  order  under 
section  211  of  the  FPA  requiring  the 
provision  of  such  service,  and  will, 
within  10  days  of  receiving  a  written 
request  by  the  applicant,  file  with  the 
Commission  a  written  waiver  of  its 
rights  to  a  request  for  reciprocal  service 
from  the  applicant  under  section  213(a) 
of  the  FPA  and  to  the  issuance  of  a 
proposed  order  under  section  212(c). 

In  addition,  the  Commission  limited 
the  reciprocity  requirement  to  the 
applicant  and  corporate  affiliates.  The 
Commission  explained  that  if  a  G&T 
coop>erative  seeks  open  access 
transmission  service  from  the 
transmission  provider,  then  only  the 
C&T  cooperative,  and  not  its  member 
distribution  cooperatives,  would  be 
required  to  offer  transmission  service. 


>'  >  FERC  Slats,  k  Regs,  at  31 ,760-63;  oumeo  at 
370-37a. 


>"  See  26  U.S.C  §  141.  Interest  on  private  activity 
bonds  is  taxable  unless  the  bonds  are  qualified 
bonds  for  which  a  specific  exception  is  included  in 
the  Internal  Revenue  Code. 

"'See26  U.S.C  §142. 

x'The  Commission  also  clarified  that  reciprocal 
service  will  not  be  required  if  providing  such 
service  tvould  ieopardize  a  CAT  cooperative's  tax- 
exempt  status. 

'•'26  U.S.C  i  142(I)(2XA). 


However,  if  a  member  distribution 
cooperative  itself  receives  transmission 
service  from  the  transmission  provider, 
then  it  (but  not  its  G&T  cooperative) 
must  offer  reciprocal  transmission 
service  over  any  interstate  transmission 
facilities  that  it  may  own,  control  or 
operate. 

Furthermore,  the  Commission 
explained  that  a  non-public  utility,  for 
good  cause  shown,  may  file  a  request  for 
waiver  of  all  or  part  of  the  reciprocity 
requirement. 

The  Commission  also  explained  that 
the  reciprocity  requirement  will  apply 
to  any  entity  that  owns,  controls  or 
operates  interstate  transmission 
facilities  that  uses  a  marketer  or  other 
intermediary  to  obtain  access.  The 
Commission  added  that  it  would  apply 
the  same  criteria  to  waive  the 
reciprocity  condition  for  small  non- 
public utilities  as  for  small  public 
utilities. 

Rehearing  Requests 

Reciprocity  Provision — Public  Power 
Position 

A  number  of  public  power  entities 
argue  that  the  reciprocity  provision 
should  be  eliminated  because  the 
Commission  cannot  require  indirectly 
what  it  cannot  require  directly."* 
Several  other  public  power  entities  add 
that  the  reciprocity  obligation  is  beyond 
the  jurisdiction  of  the  Commission 
because  the  transmission  obligations  of 
non-public  utilities  (e.g.,  municipal 
utilities)  are  established  and  limited  to 
those  required  by  sections  211  and  212 
of  the  FPA."^  Tallahassee  asserts  that 
the  Commission's  conditioning 
approach  has  the  effect  of  excluding  an 
entire  class  of  transmission  customer 
from  open  access,  i.e..  those  unable  to 
grant  reciprocal  service.  This, 
Tallahassee  asserts,  is  discriminatory 
and  contrary  to  the  purpose  of  the  Final 
Rule  and  the  requirements  of  sections 
205,  206  and  212  of  the  FPA.  TANC 
argues  that  the  Commission  does  not 
have  the  discretion  to  grant  or  withhold 
open  access  transmission  on  the 
condition  that  the  customer  consent  to 
doing  something  that  the  Commission 
admits  it  cannot  directly  order  "The 
Commission  has  never  'conditioned'  its 
duty  to  allow  only  just  and  reasonable 
rates  on  any  action  by  the  customer." 
(TANC  at  16). 

A  number  of  entities  challenge  the 
Commission's  assertion  that  the 
reciprocity  requirement  for  non-public 


utilities  is  voluntary.^'"  Dairy  land 
contends  that  the  alternative  of  seeking 
a  bilateral  agreement  is  illusory — even  if 
it  could  be  obtained — because  Order  No. 
888  provides  that  any  bilateral 
wholesale  coordination  agreemeut 
executed  after  July  9,  1996  will  be 
subject  to  open  access  requirements. 
£)aiiyland  argues  that  the  phrase 
"subject  to  open  access  requirements" 
presumably  would  include  the 
reciprocity  requirement  for  non-public 
utilities. 

AEC  &  SMEPA  assert  that  there  is  no 
record  support  for  the  contention  that 
non-public  utilities  are  responsible  for 
closed  systems  or  that  such  systems,  if 
any,  have  an  impact  on  the  inaii:et. 

NRECA  asserts  that  if  the  reciprocity 
provision  is  retained,  the  Conunission 
should  "modify  its  terms  to  incorporate 
the  statutory  standards  and  protections 
which  FPA  sections  211  and  212 
contain."  3>9 

Umatilla  Coop  asks  the  Commission 
to  clarify  that  distribution  cooperatives 
will  not  become  subject  to  the 
reciprocify  requirements  merely  because 
they  purchase  power  frtim  affiliated 
cooperatives  that  are  acting  as  power 
marketers.  TDU  Systems  assert  that  a 
cooperative  should  not  have  to  render 
reciprocal  service  if  it  would  interfere 
with  its  ability  to  obtain  RUS  loan 
financing. 

TAPS  declares  that  the  transmission 
provider  alone  should  not  have  access 
to  third-party  systems  through 
reciprocify.  It  maintains  that  the  utilify's 
long-term  transmission  customers 
should  also  be  afforded  access  to  those 
third-parfy  systems  so  that  the 
transmission  provider  does  not  have  a 
competitive  advantage.  TAPS  argues 
that  a  third-parfy  should  be  required  to 
have  an  open  access  tariff  available. 

Reciprocity  Provision — Utility  Position 

A  number  of  utilities  argue  that  the 
exemption  bora  reciprocify  for 
distribution  cooperatives  should  be 
eliminated.^^  EEI  and  Montana-Dakota 
Utilities  assert  that  GftTs  could  ' 
eliminate  their  reciprocify  obligation  by 
selling  or  transferring  their  transmission 
facilities  to  their  distribution  owner/ 
members.  Southwestern  argues  that  the 
exception  for  distribution  cooperatives 
puts  public  utilities  at  a  competitive 


"*E.g..  NRECA.  Oglethorpe.  AEC  ft  SMEPA. 
TANC 
»^£.j..  Redding.  TallahaMM.  TANC.  Dairyland.    * 


"*E.g..  NRECA.  Dairyland.  TDU  Systems,  AEC  * 
SMEPA. 

>•« NRECA  at  29.  NRECA  specifically  lisU  the 
following:  reliability  of  electric  service:  impainnent 
of  contracts:  ability  to  cease  service:  all  costs 
associated  with  the  service  must  be  recovered;  retail 
marketing  areas:  and  prohibitions  on  retail 
wheeling  and  sham  wholesale  transactions.  See  alto 
Oglethorpe. 

'»£.g.,  EEI.  Entafgy.  Mootana-DakoU  Utilitiea. 
Southwaatara.  Oklahoma  EAG.  Southern. 


disadvantage  in  that  distribution 
cooperatives  can  use  a  public  utilify's 
system  to  compete  with  the  public 
utilify.  but  a  public  utilify  cannot  use 
the  distribution  cooperatives'  systems  to 
compete  to  sell  power  to  their 
customers.  32'  It  adds  that  the  exception 
allows  distribution  cooperatives  to  hide 
behind  shell  G&Ts.  For  example, 
Southwestern  argues  that  Golden 
Spread  Electric  Cooperative  is  a  shell 
G&T  because  it  owns  only  small 
amoimts  of  facilities.  It  concludes  that 
reciprocal  access  may  become  especially 
important  if  a  state  implements  a  retail 
access  plan  because  section  211  cannot 
be  used  to  obtain  transmission  for  retail 
access  over  a  distribution  cooperative's 
system. 

Southern  claims  that  cooperatives 
have  argued  in  courts  and  in  Congress 
that  a  G&T  cooperative  and  its 
distribution  coo]}erative  ovnaers  are 
unified  economic  interests  in  which  the 
interest  of  the  whole  is  equal  to  the  sum 
of  the  parts,  and  that  federal  courts  have 
upheld  this  view  (citing  one  case — Cify 
of  Morgan  Cify  v.  South  Louisiana 
Electric  Cooperative  Ass'n,  49  F.3d  1074 
(5th  Cir.  1995)  (Morgan  City)). 

EEI  claims  that  clarification  of  certain 
aspects  of  reciprocify  is  needed:  (1) 
public  utilities  may  not  be  able  to 
determine  if  reciprocal  service  is 
comparable  because  non-public  utilities 
do  not  have  to  provide  Form  1  data,  and 
thus  non-public  utilities  should  be 
required  to  submit  additional  data;  (2) 
non-public  utilities  should  be  required 
to  functionally  imbundle,  charge  rates  to 
themselves  and  others  that  reflect  the 
cost  of  using  the  system  themselves, 
comply  with  the  standards  of  conduct, 
and  establish  an  OASIS;  (3)  non-public 
utilify  members  of  an  RTG  should  be 
required  to  offer  reciprocal  service 
comparable  to  that  provided  by  public 
utilify  members;  and  (4)  a  non-public 
utility  should  be  required  to  provide  all 
services  it  is  reasonably  capable  of 
providing.  Carolina  P&L  adds  that  a 
customer  should  be  required  to  provide 
the  full  panoply  of  transmission  services 
that  it  is  capable  of  providing  because 
the  customer  has  a  right  to  take  any  type 
of  service  from  the  transmission 
provider  even  though  it  may  only 
choose  one  particular  service. 

Tucson  Power  asks  the  Commission  to 
clarify  how  it  will  determine  the 
comparabilify  of  a  non-public  utilify's 
tariff.  It  asserts  that  fint,  imder  the  safis 
harbor  option,  the  Conunission  should 
clarify  (1)  that  non-public  utilities  must 
comply  with  the  Commission's  rules  of 
practice  and  procedure,  and  (2)  how  it 
will  determine  that  the  rates,  terms  and 


conditions  of  the  reciprocal  service  are 
comparable  to  the  service  the  non- 
public utilify  provides  itself  (Tucson 
Power  argues  that  this  could  require 
submittal  of  data  comparable  to  that 
contained  in  Form  1).  Second,  the 
Commission  should  eliminate  the 
option  that  would  require  the  public 
utilify  to  determine  whether  the  request 
by  the  non-public  utilify  is  consistent 
with  the  tariff.  Finally,  under  the  RTG 
option,  the  Commission  should  clarify 
that  the  evidentiary  requirements  for 
non-public  utilities  that  are  membere  of 
an  RTG  will  be  the  same  as  for  non- 
public utilities  using  the  safe  harixir 
procedure,  i.e.,  any  disputes  regarding 
compliance  should  be  resolved  by  the 
Commission,  not  the  RTG. 

A  number  of  utilities  assert  that  the 
Commission  should  not  limit  the  right 
to  obtain  reciprocify  only  to  the  public 
utilify  that  provides  the  transmission 
service  because  power  could  actually 
flow  over  other  public  utilities' 
transmission  lines.  They  argue  that  the 
Commission  should  ensure  that  open 
access  transmission  is  as  widely 
available  as  possible.^^  EEI  asserts  that 
Federal  power  marketing  agencies, 
including  BPA,  should  be  required  to 
provide  comparable  open  access 
transmission. 

Oklahoma  G&E  argues  that  Order  No. 
888  violates  the  Constitution's  equal 
protection  principles  because  it  does  not 
require  universal  open  access.  It  asserts 
that  the  Commission  has  created  an 
aihitrary  distinction  between  classes  of 
utilities  that  is  unrelated  to  the 
Commission's  objective  and  therefore  is 
constitutionally  invalid.  Oklahoma  GftE 
contends  that  the  proper  approach  is  to 
proceed  under  EPAct  for  all  transmitting 
utilities  on  a  case-bv-case  basis. 

Detroit  Edison  asks  the  Commission 
to  clarify  that  the  supplier  and  the 
recipient  of  power  are  direct 
beneficiaries  and  must  be  considered 
transmission  customers  for  reciprocify 
purposes.  Otherwise,  Detroit  Edison 
contends,  parties  bom  jurisdictional 
transmission  transactions  may  be  able  to 
evade  reciprocify. 

Reciprocity  Provision — Other 
Arguments 

CCEM  argues  that  reciprocify  should 
be  expanded  to  require  a  transmission 
customer  obtaiixing  open  access  service 
also  to  provide  open-access 
transmission  service  to  all  eligible 
customers.  Otherwise,  OCEM  maintains, 
transmission  owners  will  be  able  to 
penetrate  into  wholesale  maricets 
controlled  by  non-public  utilities,  but 
power  marketers  will  not 


>»  See  also  Oklahoma  EAG. 


"'E.g..  Mootaaa-Dakou  Utilitias.  Southam,  EEL 
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CCEM  asks  the  Commission  to  clarify 
that  when  a  non-public  utility  obtains 
open  access  from  a  power  pool,  member 
of  a  power  pool,  or  parties  to  some  form 
of  bilateral  coordination  agreement,  its 
reciprocity  obligation  extends  to  all 
eligible  customers,  including  all 
members  of  the  pool  or  parties  to  the 
agreement. 

Commission  Conclusion 

We  continue  to  believe  that  it  is 
appropriate  to  condition  the  use  of 
public  utility  open  access  tariffs  on  the 
agreement  of  the  tariff  user  to  provide 
reciprocal  access  to  the  transmission 
provider.  No  eligible  customer, 
including  a  non-public  utility,  that  takes 
advantage  of  non-discriminatory  open 
access  trarsmission  tariff  services 
should  be  allowed  to  deny  service  or 
otherwise  discriminate  against  the  open 
access  provider.  As  we  explained  in  the 
Final  Rule, 

|n|on-public  utilities,  whether  they  are 
selling  power  bom  their  own  generation 
facilities  or  reselling  purchased  power,  have 
the  ability  to  foreclose  their  customers' 
access  to  alternative  power  sources,  and  to 
take  advantage  of  new  markets  in  the 
traditional  service  territories  of  other 
utilities.  While  we  do  not  take  issue  with  the 
rights  these  non-public  utilities  may  have 
under  other  laws,  we  will  not  permit  them 
open  access  to  jurisdictional  transmission 
without  offering  comparable  service  in 
return.  We  believe  the  reciprocity 
requirement  strikes  an  appropriate  balance 
by  limiting  its  application  to  circumstances 
in  which  the  non-public  utility  seeks  to  take 
advantage  of  open  access  on  a  public  utility's 
system.  I '^ 'I 

Contrary  to  arguments  raised  on 
rehearing,  we  are  not  requiring  non- 
public utilities  to  provide  transmission 
access.  Instead,  we  are  conditioning  the 
use  of  public  utility  open  access  tariff, 
by  all  customers  including  non-public 
utilities,  on  an  agreement  to  offer 
comparable  (not  unduly  discriminatory) 
services  in  return.  ^^^  It  would  not  be  in 
the  public  interest  to  allow  a  non-public 
utility  to  take  non-discriminatory 
transmission  service  from  a  public 
utility  at  the  same  time  it  refuses  to 
provide  comparable  service  to  the 
public  utility.  This  would  restrict  the 
operation  of  robust  competitive  markets 
and  would  harm  the  very  ratepayers  that 


>"  FERC  SUU.  h  Regi.  at  31.762:  mimeo  at  374. 

"'As  discussed  infra,  non-public  utilities  may 
seek  a  waiver  of  the  reciprocity  condition.  We 
therefore  reject  Tallahassee's  arguinenl  that  we  are 
excluding  an  entire  class  of  transmission  customer 
froa  opao  access,  i.e..  those  unable  (o  grant 
raciptocal  wnice.  If  the  Commission  determioes 
that  a  particular  customer  truly  is  not  able  to 
reciprocate,  the  reciprocity  condition  can  be 
waived.  These  situations  are  obviously  different 
from  situations  involving  entities  that  do  act  wish 
to  provide  rscipnxal  sarvica. 


Congress  has  charged  us  to  protect.  Very 
simply,  we  refuse  to  take  a  head-in-the- 
sand  approach  and  order  a  remedy  for 
undue  discrimination  that  will  permit 
the  beneficiaries  of  the  remedy  to 
engage  in  unduly  discriminatory 
actions. 

Moreover,  non-public  utilities  are  free 
to  seek  from  a  public  utility  a  waiver  of 
the  open  access  tariff  reciprocity 
condition.  We  note  that  this  is  a 
modiRcation  of  our  statements  in  Order 
No.  888,  in  which  we  said  that  non- 
public utilities  could  seek  a  voluntary 
offer  of  transmission  service  from  a 
public  utility  on  a  bilateral  basis.  Since 
the  time  Order  No.  888  issued,  we  have 
concluded  that  except  in  unusual 
circumstances,  public  utility  services 
should  be  provided  pursuant  to  the 
open  access  tariff  and  not  pursuant  to 
separate  bilateral  agreements."^  This 
applies  to  all  customers,  including  non- 
public utilities.  Therefore,  rather  than 
requesting  a  bilateral  agreement  in  order 
to  avoid  the  reciprocity  condition,  non- 
public utilities  instead  may  ask  a  utility 
for  a  waiver  of  the  reciprocity  condition 
in  the  utility's  open  access  tariff.  We 
disagree  with  Dairyland  that  this  type  of 
alternative  approach  is  illusory.  If  the 
public  utility  chooses  voluntarily  to 
grant  a  waiver,  the  reciprocity  condition 
would  not  apply. 

We  reject  NRECA's  request  that  we 
incorporate  in  the  reciprocity  condition 
the  statutory  standards  and  protections 
of  FPA  sections  211  and  212.  NRECA 
states  on  rehearing  that  mandated 
services  to  third  parties  would  endanger 
cooperatives'  ability  to  provide  service 
to  members,  or  increase  members'  costs. 
It  further  states  that  sections  211  and 
212  provide  substantive  protections  to 
ensure  continued  service  to  the 
transmitting  utility's  own  customers, 
and  to  avoid  their  subsidization  of 
services  to  third  parties.  NRECA  appears 
to  believe  that  these  substantive 
protections  are  not  provided  outside  the 
context  of  sections  211  and  212.  We 
disagree.  We  believe  the  protections  that 
NRECA  is  seeking  are  contained  in  the 
pro  forma  tariff  and.  as  required  by 
section  6  of  the  tariff,  the  non-public 
utility  must  offer  its  service  on  similar 
terms  and  conditions.^^* 

We  also  reject  requests  that  we  not 
grant  the  exception  to  reciprocity 
provided  in  the  Final  Rule  for 
distribution  cooperatives  and  joint 


action  agencies.  We  continue  to  believe 
that  if  a  G&T  cooperative  seeks  open 
access  transmission  service  from  the 
transmission  provider,  then  only  the 
G&T  cooperative,  and  not  its  member 
distribution  cooperatives,  should  be 
required  to  offer  transmission  service.^^' 
Without  a  corporate  affiliation  between 
G&T  cooperatives  and  their  member 
distribution  cooperatives,  we  do  not 
believe  it  is  appropriate  to  apply  the 
reciprocity  condition  to  the  member 
distribution  cooperatives.  To  do  so 
would  result  in  the  member  distribution 
cooperatives  being  bound  by  their  G&T 
cooperatives. '2* 

Carolina  F&L  has  brought  to  our 
attention  a  possible  misunderstanding 
as  to  the  meaning  of  comparable 
transmission  service  that  a  non-public 
utility  must  agree  to  provide  as  a 
condition  of  using  an  open  access  tariff. 
Because  a  non-public  utility  inay  choose 
any  type  of  service  from  a  public  utility 
transmission  provider  that  the 
transmission  provider  provides  or  is 
capable  of  providing,  we  clarify  that  a 
non-public  utility  seeking  to  take 
service  under  the  transmission 
provider's  open  access  tariff  must 
likewise  agree  to  offer  to  provide  the 
transmission  provider  any  service  that 
the  non-public  utility  provides  or  is 
capable  of  providing  on  its  system  in 
order  to  satisfy  reciprocity.  We  note  that 
in  the  Final  Rule  we  explained  that 
"(alny  public  utility  that  offers  non- 
discriminatory open  access  transmission 
for  the  benefit  of  customers  should  be 
able  to  obtain  the  same  non- 
discriminatory access  in  return."  '^  In 
this  regard,  because  a  public  utility 
must  have  an  OASIS  and  a  standard  of 
conduct  for  employee  separation,  so 
must  a  non-public  utility  that  seeks 
open  access  transmission  from  a  public 
utility.''* 


>^  See  Public  Service  Electric  ft  Gas  Company,  7B 
F^RC161.119.  sUpop.  al4and  n.7  (1997). 

"*  With  regard  to  the  basic  substantive 
protections  such  as  reliability,  opportunity  to 
recover  costs,  and  the  standards  for  rales,  terms  and 
conditions  of  transmission  service,  we  see  no 
relative  distinctions  between  sections  211  and  212 
and  sections  205  and  206  of  the  FPA. 


"''  In  response  to  Southern's  citation  to  Morgan 
City,  while  this  case  provides  some  background  as 
to  the  relationship  between  GAT  cooperatives  and 
distribution  cooperatives,  it  in  no  way  suggests  that 
the  relationship  rises  to  the  level  of  a  corporate 
affiliation. 

'^However,  in  response  to  Umatilla  Coop,  we 
clarify  that  to  the  extent  a  distribution  cooperative 
purchases  power  from  an  affiliated  cooperative  thai 
is  acting  as  a  power  marketer,  the  distribution 
cooperative  will  be  subject  lo  the  reciprocity 
condition  because  of  the  marketing  affiliate 
relationship  between  the  two.  Moreover,  as  «iPe 
explained  in  the  Final  Rule,  the  reciprocity 
condition  also  applies  to  any  entity  that  owns, 
controls  or  operates  transmission  facilities  and  thai 
uses  a  marketer  or  other  intermediary  to  obtain 
access.  FERC  Suts.  ft  Regs,  at  31.763:  mimeo  at  37S. 

"*f^ERC  Stats,  ft  Regs,  at  31.760:  jiiimeo  at  370. 

'"See  South  Carolina  Public  Service  Authority 
ISanlee  Coopet).  75  FERC  1 61 .209  (1996):  Central 
Electric  Cooperative.  Inc.,  77  FERC  1 61,076  (199B). 
Of  course,  the  non-public  utility  can  always  seek  • 
waiver  of  the  OASIS  and  standard  of  conduct 
requirements.  Such  a  waiver  request  nvili  be 
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At  the  same  time,  however,  we  deny 
requests  to  expand  the  reciprocity 
condition.^"  Although  we  believe  that 
non-public  utilities  should  provide 
open  access  transmission  as  a  matter  of 
policy,  to  require  non-public  utilities  to 
offer  transmission  service  to  entities 
other  than  the  public  utility 
transmission  providers  increases  the 
chances  that  they  could  lose  tax-exempt 
status.  Accordingly,  we  have  adopted  a 
policy  that  recognizes  the  statutory  tax 
restrictions  placed  on  non-public 
utilities  but  also  balances  the 
fundamental  unfairness  of  requiring  a 
utility  to  make  its  facilities  available  to 
someone  who  could  use  that  access  to 
the  competitive  disadvantage  of  the 
utilify.  Ultimately  the  public  interest  is 
best  served  by  nationwide  open  access 
and.  if  the  tax  issue  is  favorably 
resolved,  we  may  revisit  the  matter. 

Moreover,  in  response  to  Detroit 
Edison,  we  take  this  opportunify  to 
clarify  that  reciprocify  would  apply  to  a 
wholesale  purchaser  if  a  generation 
seller  obtains  transmission  service  from 
a  public  utility  to  sell  to  such  purchaser 
and  such  purchaser  owns,  operates  or 
controls  interstate  transmission 
facilities.  The  same  would  be  true  where 
the  seller  owns,  operates  and  controls 
interstate  transmission  facilities  and  the 
buyer  arranges  for  the  transmission 
service.  Just  as  with  marketers  or  other 
intermediaries,  we  do  not  intend  to 
allow  reciprocify  to  be  defeated  simply 
on  the  basis  of  whether  the  seller  or 
buyer  requests  transmission.  Such  a 
result  would  elevate  form  over 
substance. 

With  respect  to  TDU  System's 
assertion  that  reciprocal  service  should 
not  have  to  be  rendered  if  it  would 
interfere  with  RUS  loan  financing,  we 
note  that  we  have  already  indicated  that 
reciprocal  service  need  not  be  provided 
if  tax-exempt  status  would  be 
jeopardized.  If  TDU  Systems  is  arguing 
that  we  should  not  require  reciprocal 
service  if  RUS  attaches  such  a  condition 
in  its  regulation  of  RUS-financed 
cooperatives,  we  reject  such  an 
argument.  Such  cooperatives  have  the 
option  to  seek  bilateral  service 
agreements. 

We  reject  EEI's  and  Tucson  Power's 
argument  that  non-public  utilities  must 
provide  Form  1  data  in  order  to  provide 
comparable  service.  The  Form  1  data 
would  be  relevant  only  if  the 


evaluated  under  the  same  criteria  applicable  to  a 
waiver  requests  by  a  public  utility. 

>"  In  reaching  this  conclusion,  we  note  that  the 
electric  industry  currently  conducts  business  using 
contract  path  pricing.  If  we  are  presented  with  a 
regional  proposal  for  flow-based  pricing,  we  will 
recoQsider  whether  there  is  a  need  to  expand 
reciprocity  as  requested  by  certain  entities. 


Commission  were  setting  non-public 
utilities'  rates.  Such  a  detailed  review  is 
not  necessary,  however.  See  Santee 
Cooper,  75  FERC  1 61,209  (1996). 
Similarly,  there  is  no  need  to  have  non- 
public utilities  follow  our  Rules  of 
Practice  and  Procedure  to  satisfy 
reciprocify. 

Rehearing  Requests 

Safe  Harbor/Waiver  Provisions 

NRECA  states  that  the  following 
issues  related  to  safe  harbor  status  and 
declaratory  order  requests  need 
clarification:  (1)  under  what  statutory 
authority  is  the  Commission  considering 
such  petitions?  (2)  what  rights  do  non- 
public utilities  have  to  obtain  review  of 
Commission  determinations  with  which 
they  disagree?  (3)  how  closely  will  a 
reciprocal  tariff  have  to  conform  to 
Order  No.  888  to  win  approval?  (4)  will 
non-public  utilities  have  to  pay  the 
standard  fee  (now  $11,550)  with  a 
declaratory  order  petition?  '^^  and  (5) 
will  the  Commission  allow  non-public 
utilities  to  include  a  stranded  cost 
recovery  provision  similar  to  section  26 
of  the  pro  forma  tariff?  ^'' 

Oglethorpe  asserts  that  the 
Commission  should  not  use  these 
procedures  to  assert  jurisdiction  over 
non-public  transmitting  utilities. 
Dairyland  contends  that  requiring  non- 
public utilities  to  invoke  declaratory 
order  or  waiver  proceedings  just  to 
assert  the  clear  statutory  protections 
contained  in  sections  211  and  212  is 
unwarranted. 

TANC  declares  that  the  safe  harbor 
provisions  do  not  cure  the  problems 
created  by  reciprocify.  It  argues  that  the 
safe  harbor  provision  expands  the 
transmission  access  that  must  otherwise 
be  offered  by  non-public  utilities,  i.e., 
rather  than  just  providing  reciprocal 
service  to  the  transmission  provider, 
under  the  safe  harbor  provision,  the 
non-jurisdictional  entity  must  offer 
open  access  to  any  eligible  customers. 

Blue  Ridge  alleges  that  the  safe  harbor 
and  waiver  provisions  face  practical 
administrative  problems.  It  asserts  that 
a  waiver  itself  will  result  in  disputes 
and  that  the  application  of  the  waiver 
principle  to  non-public  utilities  is  based 
on  questionable  statutory  authority.  It 
requests  that  the  Commission  add  the 
following  language  to  section  6  of  the 
tariff:  "If  the  Transmission  Customer  is 
a  non-public  utility,  the  Transmission 
Provider  must  demonstrate  a  need  for 
transmission  service  from  such  entity." 
(Blue  Ridge  at  39). 


TAPS  asks  that  the  Commission 
accord  the  filing  of  a  waiver  application 
by  a  small  non-public  utility  system,  or 
inclusion  in  an  application  of  a  sworn 
statement  of  inapplicabiUty,  the  same 
protections  afforded  larger  non-public 
utility  systems  that  file  under  the  safe 
harbor  mechanism. 

Arkansas  Qties  ask  the  Commission 
to  clarify  that  "utilities  like  Arkansas 
Cities'  members,  which  do  not  operate 
a  control  area,  do  not  own 
'transmission'  facilities  and  primarily 
purchase  energy  for  resale  at  retail  are 
not  subject  to  the  transmission 
reciprt)cify  condition  contained  in 
Order  888,  and  are  also  not  required  to 
file  a  request  for  a  waiver  from  the 
requirements  of  Order  888  and  889." 
(Arkansas  Cities  at  18-19) 

SWRTA  and  NWRTA  ask  the 
Commission  to  clarify  that  RTGs  have 
the  authorify  to  issue  limited  waivers  of 
the  reciprocify  requirements  of  Order 
Nos.  888  and  889  to  qualifying  non- 
public utilify  members  of  RTGs,  and 
that  the  Commission  will  accord 
deference  to  an  RTG's  determination 
with  respect  to  a  non-public  utilify 
member's  request  for  waiver  of,  or 
exemption  from,  these  requirements.^^ 
They  note  that  SWRTA's  bylaws  have  a 
Commission-approved  waiver  process 
and  disputes  would  go  to  arbitration  or 
to  the  Commission. 

Southern  and  EEI  argue  that  public 
utilities  should  have  a  parallel  "safe 
harbor" — the  right  to  seek  a  declaratory 
order  as  to  whether  the  transmission 
service  being  offered  by  a  non-public 
utilify  satisfies  its  reciprocity  obligation. 

Tallahassee  asks  that  the  Commission 
clarify  the  good  faith  assertion  a  public 
utility  must  make  that  the  non-public 
utility  has  not  met  the  reciprocify 
requirements.  It  asserts  that  the  section 
211  good  faith  request  rules  form  an 
appropriate  standard  by  which  to 
measure  a  good  faith  assertion. 

Commission  Conclusion 

Several  entities  raise  procedural  and 
jurisdictional  concerns  with  respect  to 
our  safe  harbor  and  waiver  provisions. 
At  the  outset,  we  emphasize  that  this 
Commission  does  not  have  jurisdiction 
over  non-public  utilities  under  sections 
205  and  206  and  that  the  safe  harbor 
mechanism  and  waiver  provisions  do 
not,  and  indeed  cannot,  give  us  such 
jurisdiction.  Rather  the  safe  harbor  and 
waiver  pnxiedures  are  voluntary  means 
for  non-public  utilities  to  obtain  a 
Commission  determination  that  they 
meet  the  reciprocify  condition  in  the 
open  access  tariff  and  thereby  avoid 


>"  NRECA  raises  comparable  questions  «rith 
reapect  to  waivar  procedure*. 
>»  See  a/so  TANC 


»«  WRTA  suppotu  NWRTA  in  NWRTA'a 
rriieariiig  raqueeL 
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potential  delays  or  denials  of  open 
access  service  based  on  allegations  that 
the  transmission  requestor  does  not 
meet  reciprocity.  In  Santee  Cooper, 
issued  subsequent  to  the  Final  Rule,  the 
Commission  recognized  that  it  lacks 
jurisdiction  under  sections  20.S  and  206 
over  transibission  rates,  terms  and 
conditions  offered  by  non-public 
utilities,  but  explained  that  it  has  the 
authority  to  evaluate  non-jurisdictional 
activities  to  the  extent  they  affect  the 
Commission's  jurisdictional 
responsibilities. 

We  clarify  that  non-public  utilities 
that  disagree  with  a  Commission 
determination  are  free  to  request 
rehearing  of  a  Commission  order,  as 
occurred  in  Santee  Cooper.  If  aggrieved 
by  the  Commission's  final  order,  they 
may  appeal  under  section  313  of  the 
FPA.  Also,  with  respect  to  the  filing  fee 
a  non-public  utility  entity  would  have 
to  pay  in  making  a  declaratory  order 
request,  the  Commission  in  Santee 
Cooper  explained  that  its  regulations 
specifically  exempt  states, 
municipalities  and  anyone  who  is 
engaged  in  the  official  business  of  the 
Federal  Government  from  filing  fees."* 
Because  of  the  nature  of  the  safe  harbor 
and  waiver  provisions,  we  will  also 
waive  the  filing  fee  for  declaratory 
orders  for  all  other  non-public  utilities 
in  these  circumstances. 

As  to  the  question  of  how  closely  a 
reciprocal  tariff  will  have  to  conform  to 
Order  No.  888,  the  Commission 
determined  in  Santee  Cooper  that: 

As  put  of  its  compliance  filing  *   *   *  the 
Authority  must  sutmil  a  iingle  tariff  that 
conioniH  to  the  Open  Accan  Rule  pm  fonna 
taritti'iw 

The  Commission  further  explained  that 
"(tlhe  Open  Access  Rule  requires  that 
reciprocity  tari£Es  contain  terms  and 
conditions  which  subatantially  conform 
or  are  superior  to  those  in  the  Open 
Access  Rule  pro  fonna  tariff." '"  We 
clarify,  however,  that  in  that  case  the 
utility  chose  to  offer  an  op>en  access 
tariff,  whereas  Order  No.  888  provides, 
as  a  condition  of  service,  that  reciprocal 
access  be  offered  to  only  thoee 
transmission  providers  from  whom  the 
non-public  utihty  obtain*  open  access 
service.  Therefore,  a  non-public  utility 
may  so  limit  the  use  of  any  voluntarily 
offered  tariff,  as  long  as  the  tariff 
otherwise  substantially  conforms  to  the 
pro  forma  tariff.  We  also  note  that  non- 
public utilities  are  free  to  enter  into 
bilateral  agreements  to  satisfy  the 
reciprocity  condition.  With  respect  to 
such  bilateral  reciprocal  agreements,  we 


must  leave  these  agreements  to  case-by- 
case  determinations.  Which  terms  and 
conditions  may  be  necessary  for  a  non- 
public utility  to  provide  reciprocal 
service  to  the  public  utility  in  a  bilateral 
agreement  is  necessarily  a  fact-specific 
matter  not  susceptible  to  resolution  in  a 
generic  rulemaking  proceeding. 
Additionally,  we  clarify  that  non-public 
utilities  may  include  stranded  cost 
recovery  provisions  in  any  reciprocity 
tariffs  that  they  may  file.''* 

In  response  to  TANC's  concern  that 
the  safe  harbor  provision  expands  the 
transmission  access  that  must  otherwise 
be  offered  by  non-public  utility  entities, 
and  Blue  Ridge's  concern  that  the  safe 
harbor  and  waiver  provisions  raise 
practical  administrative  problems,  we 
emphasize  that  both  of  these  procedures 
are  purely  voluntary  and  a  non-public 
utility  can  avoid  any  perceived 
problems  simply  by  not  taking  part  in 
either  process.  We  note  that  several 
entities  have  voluntarily  availed 
themselves  of  these  procedures  without 
any  apparent  hardships.''^ 

Arkansas  Cities'  various  waiver 
requests  are  best  addressed  on  a  case-by- 
case  basis  that  permits  a  full  airing  of 
the  factual  circumstances  surrounding 
each  entity  seeking  a  waiver.  As  we 
explained  in  a  recent  order,  "the 
Commission  will  not  address  waiver 
requests  in  a  generic  rulemaking 
proceeding,  but  will  require  entities 
seeking  wr^ver  of  all  or  part  of  Order 
Nos.  888  aiul  809  to  submit  separate, 
fact-specific  requests.  *    *    •"'^ 

EEl's  and  Southern's  request  that 
pubUc  utilities  be  provided  a  parallel 
"safe  harbor"  (i.e.,  the  right  to  seek  a 
declaratory  order  as  to  whether  the 
transmission  service  being  offered  by  a 
non-public  utility  satisfies  its 
reciprocity  obligation)  is  denied.  In  the 
Final  Rule,  we  explained  that  a  public 
utility  may  refuse  to  provide  open 
access  transmission  service  to  a  non- 
public utility  if  its  denial  is  based  on  a 
good  Silth  assertion  that  the  non-public 
utility  has  not  met  the  Commission's 
reciprocity  requirements.  ^^  Moreover,  a 
public  utility  can  file  a  petition  to 
terminate  transmission  service  if  a  non- 


»>7S  FERC  al  61.M4-M  (citi^  18  CFR  3*1.  lOS). 

u*7SFBK:m«1.701. 
W|d. 


"  BocauM  «>•  bava  oM  axlaodad  the  raciptocity 
conditioo  lo  rata  aapada  of  a  ao»-p«iMic  aliHly't 
lanlT.  we  uroold  wM  a»alii1a  aay  MraMlad  coal 
lacovary  aMciuniim  and.  m  wHk  laapect  to  all 
lanna  and  cooditioas  of  iM>o-)yria4ictioaal  larifb. 
th«  rommiaaion  is  wilboal  (urisdictioa  lo  aaiofca 
lucha  rhafgi. 

"•  £.«..  Sontw  Cooper.  OvalM  PhMic  P»waf 
District  (Blad  patitioa  for  dackialory  ordar  a* 
Oclobar  17,  l99e.  wkick  taia  dackalad  aa  N|t7-2- 
000).  Soutkara  nUaoia  Awvar  Cooparaliva  (ftiad 
petidoa  for  dadantery  ofdar  oa  Oclobar  %.  199S, 
arkich  was  itnrfcalad  aa  Nf*7-l-oaoi 

*•  7B  nac  1  •!  M*  al  ai  .027  ( 1  •••). 

**•  raac  SlalL  ft  Mms.  at  317*1;  auowo  al  372. 


public  utility  is  violating  the  reciprocity 
condition  of  its  open  access  service 
agreement  with  the  public  utility.'*^ 

In  response  to  SWRTA  and  NWRTA's 
request  to  clarify  that  RTGs  have  the 
authority  to  issue  limited  waivers  of  the 
reciprocity  conditions  of  the  Order  No. 
888  pro  forma  tariffs,  we  recognize  that 
RTGs  have  procedures  in  place  to 
resolve  disputes  that  may  arise 
concerning  a  non-public  utility 
member's  request  for  service  from  a 
public  utility  member.  Because  RTGs 
have  these  dispute  resolution 
procedures  in  place,  we  clarify  that 
RTGs.  which  are  in  themselves 
reciprocal  voluntary  arrangements,  may 
determine  whether  to  apply  reciprocity 
between  and  among  member  public 
utilities  and  member  non-public 
utilities,  subject  to  the  RTG  dispute 
resolution  procedures  authorized  by  this 
Commission. 

Rehearing  Requests 

Retail  Wheeling 

Dairyland  contends  that  the 
Commission  improperly  requires  a  non- 
public utility  to  provide  retail  wheeling 
if  it  uses  the  open  access  tariff  of  a 
public  utility  that  allows  retail  access 
either  voluntarily  or  as  part  of  a  state- 
mandated  program. 

Commiauoa  Coaclttuon 

Contrary  to  Dairyland's  contention, 
nothing  in  the  Final  Rule  requires  a 
non-public  utility  to  provide  retail 
wheeling.  Section  212(h)  of  the  FPA 
explicitly  prohibits  the  Commission 
from  ordering  retail  transmission 
directly  to  an  uhimate  consumer.  If  a 
non-public  utility  offers  reciprocal 
service,  its  tariff  would  have  to  include 
the  same  explicit  provision  contained  in 
the  pro  forma  tariff,  which  states  that  an 
eligible  customer  cannot  obtain 
transmission  that  would  violate  section 
212(h)  of  the  FPA.  unless  pursuant  to  a 
state  program  that  requires  the 
transmission  provider  to  offer  such 
wheeling. 

Rehearing  Requests 

OASIS 

Southern  argues  that  the  Commission 
should  explicitly  require  that  non- 
public utilities  must  comply  with  Order 
No.  889  as  part  of  the  reciprocity 
obligation. 


Coi 


nCoachMJon 


We  agree  with  Southern  and.  as 
discussed  above,  aboent  a  waiver,  will 


>«  For  Iba  MOM  raaaon.  wa  dany  Tillahaasss's 
raquaat  thai  we  clarify  dte  good  (aitb  saisithJiia 
pobUc  aHUly  must  make  thai  the  non-pubHc  utiNty 
haa  Mil  aal  Iha  lactprocity  ( 
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require  non-public  utilities  to  comply 
with  Order  No.  889  as  part  of  the 
reciprocity  obligation. 

Rehearing  Requests 

Foreign  Entities 

In  the  Open  Access  Rule,  we  decided 
that  a  foreign  entity  that  otherwise 
meets  the  eligibility  criteria  should  be 
able  to  obtain  service  under  a  United 
States  public  utility's  open  access  tariff. 
However,  like  United  States  non-public 
utilities  (which  also  are  not  under  our 
section  205-206  jurisdiction),  a  foreign 
entity  that  owns  or  controls 
transmission  facilities  and  that  takes 
transmission  service  under  a  United 
States  public  utility's  open  access  tariff 
must  comply  with  the  reciprocity 
provision  in  the  tariff.'*'  The  reciprocity 
provision  ensures  that  when  a  public 
utility  provides  service  under  its  open 
access  tariff  to  a  transmission-owning 
entity  that  is  not  subject  to  the  open 
access  requirement,  the  public  utility 
will  be  able  to  receive  service  in  turn 
from  that  entity.  In  our  discussion  of  the 
reciprocity  provision,  we  pointed  out 
that  if  a  non-jurisdictional  entity  that 
owns  or  controls  transmission  does  not 
wish  to  provide  service  to  the  public 
utility,  it  can  choose  not  to  use  the 
public  utility's  open  access  tariff  and 
can  instead  seek  voluntary  service  from 
the  public  utility  on  a  contractual 
basis.'** 

On  rehearing,  Ontario  Hydro  argues 
that  the  Commission  has  "unilateral[ly] 
impos[ed)"  the  reciprocity  requirement 
on  foreign  entities  in  violation  of  the 
North  American  Free  Trade  Agreement 
(NAFTA).'*5  It  declares  that 
[ulnder  the  principle  of  national  treatment, 
the  citizens  of  each  party  to  NAFTA  *   •   • 
are  allowed  the  same  market  access  within 
another  treaty  party's  market  as  is  provided 
to  the  citizens  of  such  other  party.  A  party 
to  these  agreements  cannot  withhold  access 
to  its  market  by  conditioning  it  upon  receipt 
of  equal  access  into  the  market  of  another 
party,  because  the  result  would  be  market 
access  less  favorable  for  the  other  party 
*   *   •  than  that  accorded  the  party's  own 
citizens.  '*> 

Ontario  Hydro  claims  that  the  Open 
Access  Rule  "makes  open  access  the  law 
uf  the  land  for  wholesale  transmission  . 
service  within  the  United  States  •   •   •" 
and  that  Canadian  entities  are  thus 
entitled  to  such  access  on  an 
unconditional  basis. '"^  Next,  it  accuses 
the  Commission  of  trying  to  "coerce" 


Canada  to  "conform  its  market  access 
policy"  to  United  States  policy  and  of 
"impos(ing)  U.S.  regulatory  policies"  on 
Canadian  markets.'**  Finally,  Ontario 
Hydro  argues  that  even  aside  from  the 
NAFTA  issue,  under  the  FPA  the 
Commission  does  not  have  jurisdiction 
over  foreign  entities  and  thus  cannot 
require  reciprocity. 

Commission  Conclusion 

We  disagree  with  Ontario  Hydro's 
claim  that  NAFTA 's  national  treatment 
principle  requires  us  to  allow  a 
Canadian  transmission-owning  entity 
(or  its  corporate  affiliate)  to  take 
advantage  of  a  United  States  public 
utility's  open  access  tariff — a  tariff  we 
have  required  the  utility  to  adopt — 
while  simultaneously  refusing  to  allow 
the  United  States  utility  to  use  the 
Canadian  entity's  transmission  facilities. 
NAFTA's  national  treatment  principle 
requires  that  each  signatory  "accord 
national  treatment  to  the  goods"  of  other 
signatories  in  accordance  with  Article 
III  of  the  General  Agreement  on  Tariffs 
and  Trade  (GATT).'*'  National 
treatment  means  that  the  United  States 
"must  not  discriminate  between  foreign 
and  domestic  energy  on  the  basis  of 
nationality  *   *   *"  and  that  Canadian 
electricity  must  be  treated  "no  less 
favorablly]  than  U.S.  electricity,  under 
all  U.S.  laws  and  rules  respecting  the 
sale.  •   *   *  distribution,  and  use  of 
*   *   *  electricity."  Thus,  this 
Commission  must  accord  Canadian 
energy  supplies  treatment  that  is  no  less 
favorable  than  the  treatment  accorded 
United  States  supplies.'^  Ontario 
Hydro's  interpretation,  however,  would 
twist  this  principle  into  a  requirement 
that  Canadian  entities  be  treated  better 
than  United  States  entities,  including 
United  States  non-public  utilities  that 
are  subject  to  the  reciprocity 
condition.'" 


")  FERC  Stats.  &  Regs,  at  31.689:  mimeoat  156. 
»**FERC  Stats.  &  Regs,  at  31.761.  mimeo  at  373. 

"'32-3  Infl  Ugal  Materials  682  (1993):  19 
.  U.S.C.A.  §3301  el  seq.  (1995  Supp.)(legislation 
implementing  NAFTA). 
"•Ontario  Hydro  al  4-7. 
w'Onlario  Hydro  at  5. 


""  Ontario  Hydro  at  5.  3. 

"»  NAFTA  Artide  301.  citing  GATT,  61  Stat.  A5. 
A18-A19  (1947),  'Goods'  under  NAFTA  include 
transmission  service.  NAFTA.  Articles  606.  609. 

^"•Iroquois  Gas  Transmission  System.  L.P..  et  al.. 
53  FERC  161.194  at  61.700-01  (1990).  a^dsut 
nom.  Louisiana  Association  of  Independent  Power 
Producers  and  Royalty  Owners  v.  FERC.  958  F.2d 
1101  (DC.  Cir.  1992).  quoting  United  States-Canada 
Free  Trade  Agreement  Implementation  Act  of  1988. 
Report  of  the  Committee  on  Energy  and  Commerce, 
House  of  Representatives.  H.R.  Rep.  No.  100-816. 
Part  7,  100th  Cong..  2d  Sess.  al  p.  7  (1988).  The  Free 
Trade  Agreement  is  a  predecessor  to  NAFTA. 

'"  We  have  no  section  205-206  jurisdiction  over 
non-public  United  States  utilities,  just  as  we  have 
no  jurisdiction  over  foreign  entities.  Ontario 
Hydro's  claim  that  the  Open  Access  Rule  "makes 
open  access  the  law  of  the  land  for  wholesale 
transmission  service  within  the  United  States"  is 
wrong:  open  access  is  not  the  law  of  the  land  for 
United  States  non-public  utilities,  since  we  have  no 
section  205-206  jurisdiction  over  them. 


Under  Order  No.  888,  all  public 
utility  open  access  tarifik  contain  a 
reciprocity  condition  that  applies  to  all 
users  of  the  tariff  within  the  United 
States,  including  United  States  non- 
public utilities,  imless  the  condition  is 
waived  either  by  the  Commission  or  the 
public  utility  provider.  Under  the 
reciprocity  condition,  non-public 
utilities  do  not  have  to  ofiier  an  open 
access  tariff  (i.e.,  a  tariff  that  offers 
transmission  service  to  any  eligible 
customer),  but  rather  must  offer 
comparable  transmission  services  only 
to  those  transmission  providers  whose 
op>en  access  tariffs  the  non-public  utility 
uses.  "2  The  same  condition  applies  to 
foreign  utilities.  Thus,  Ontario  Hydro  is 
in  plain  error  in  arguing  that  application 
of  the  reciprocity  condition  to  foreign 
entities  would  result  in  less  favorable 
treatment  than  that  accorded  to  United 
States  citizens.  Ontario  Hydro's  reading 
of  NAFTA  would  place  transmission- 
owning  Canadian  entities  (or  their 
corporate  affiliates)  in  a  better  position 
than  any  domestic  entity;  not  only 
would  Canadian  entities  not  be  subject 
to  the  open  access  requirement,  but, 
unlike  domestic  non-public  utilities, 
they  would  be  able  to  use  the  open 
access  tariffs  we  have  mandated  without 
providing  any  reciprocal  service. 
Ontario  Hydro  has  cited  no  precedent 
demonstrating  that  NAFTA  imposes 
such  an  unreasonable  requirement.'" 

Moreover,  we  are  not  "coercing" 
Canada  into  adopting  our  policies  or 
"imposing"  open  access  on  Canadian 
entities;  we  are  simply  placing  the  same 
condition  on  a  Canadian  entity's  use  of 
a  United  States  utility's  open  access 
tariff  as  on  a  domestic  non-public 
utility's  use  of  that  tariff.  However, 
consistent  with  the  approach  we  have 
taken  in  other  contexts  involving  foreign 
utilities  seeking  to  transact  in  United 
States  electricity  markets,  we  are 
amenable  to  a  variety  of  approaches  for 
Canadian  utilities  to  meet  the 
reciprocity  condition.'** 


>>' United  States  public  utilities,  of  course,  are 
separately  required  by  Order  No.  888  to  have  on  file 
open  access  tariffs  and  thus  meet  reciprocity 
through  the  separate,  more  stringent  open  access 
requirement 

}'' Ontario  Hydro  also  complains  that  the 
reciprocity  obligation  of  domestic  non-public 
utilities  is  subject  to  various  limitations  and  waiver 
provi:,ions.  These  provisions  apply  to  foreign 
entities  as  well. 

'"  In  recent  cases  involving  the  mitigation  of 
transmission  market  power  of  Canadian  utilities 
that  are  affilistes  of  power  marketers  that  seek  to 
sell  power  at  market -based  rates  in  the  United 
Slates,  the  Commission  has  explicitly 
acknowledged  the  sovereign  authority  of  Canadian 
governments  over  Canadizm  entities  and  has  said 
that  we  will  be  "amenable  to  a  variety  of 
approaches"  for  foreign  utilities  to  mitigate 

Conlinuad 
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Ontario  Hydro  is  also  wrong  in  its 
claim  that  even  aside  from  NAFTA,  we 
lack  authority  under  the  FPA  to  require 
reciprocity  when  a  foreign  entity  wishes 
to  use  a  domestic  utility's  open  access 
tariff.  Just  as  we  are  not  asserting 
jurisdiction  over  domestic  non-public 
utilities  under  sections  205  or  206  of  the 
FPA,  we  also  are  not  asserting 
furisdiction  over  foreign  entities.  Rather, 
we  are  simply  placing  the  same 
reasonable  and  fair  condition  on  both 
types  of  entities'  uses  of  the 
transmission  ordered  in  the  Final 
Rule.'" 

Rehearing  Requests 

Unconstitutional  as  Applied  to  NE 
Public  Power  District 

NE  Public  Power  District  asserts  that 
the  reciprocity  provision  as  applied  to 
NE  Public  Power  District  (a  public 
corporation  and  political  and 
governmental  subdivision  under 
Nebraska  law)  is  unconstitutional.  It 
argues  that  reciprocity  would  intrude 
into  the  sovereignty  of  Nebraska  and 
would  negate  the  decision  of  Nebraska's 
citizens  to  use  their  own  governmental 
institutions  to  provide  electric  service. 
Moreover,  contrary  to  the  Commission's 
assertion.  NE  Public  Power  District 
states  that  it  does  not  have  a  real  choice 
in  deciding  whether  to  use  the 
transmission  service  of  public  utilities. 
Because  it  is  beyond  the  power  of 
Congress  to  compel  Nebraska  to  adopt  a 
federally  prescribed  program  for 
providing  its  citizens  with  electric 
utility  services.  NE  Public  Power 
District  argues  that  it  must  follow  that 
a  federal  agency  lacks  the  constitutional 
and  statutory  authority  to  compel  a 
Nebraska  state  instrumentality  to  adopt 
a  FERC-drafted  tariff  and  to  modify  its 
contracts. 

NE  Public  Power  District  states  that 
section  201(f)  of  the  FPA  exempts  state- 
owned  utilities  from  the  jurisdiction  of 
the  Commission  and  that  sections  211- 
213  are  the  exclusive  means  by  which 
the  Commission  can  require  non-public 
utilities  to  perform  involuntary 


iTaiumission  market  pow«r.  British  Columlria 
Power  Exchange  Corporation.  78  FERC  161.024 
(1997);  accord.  TransAlla  Enterprises  Corporation. 
75  FERC  161.268  (1996)  and  Energy  Alliance 
Paftnerahip.  73  FERC  161.019  (1995). 

>"  EEI  and  Ontario  Hydro  Dote  thai  section  6  of 
the  tariff  limits  the  obligation  of  foreign  utilities  to 
provide  reciprocal  service  lo  "bcilities  used  for 
transmission  of  electric  energy  in  interstate 
commerce  owned,  controlled  or  operated  by  the 
Transmission  Customer.  .   .    "  |EE]  at  14).  This  is 
inconsistent  with  the  preamble,  which  says  that  the 
reciprocity  provision  applies  (o  foreign  entities 
(wbiwe  transmission  faciiides  may  not  be 
"interstate").  We  recognize  thai  Ihe  iangxiage  in 
section  6  of  the  pro  forma  tariff  conflicts  with  the 
preamble  language  of  the  Final  Rule  We  are 
modifying  section  6  of  the  tariff  accordingly. 


transmission  service.  It  asserts  that  the 
Commission  should  exempt  publicly- 
owned  utilities  from  application  of  the 
Final  Rule  and  notes  that  virtually  all 
non-public  utility  entities  are.  or  soon 
will  be.  voluntary  participants  in  power 
pools.  RTGs.  or  other  similar 
organizations.  Thus.  NE  Public  Power 
District  argues  that  there  is  no 
compelling  public  interest  to  require 
these  entities  now  to  submit  to  the 
reciprocity  provision. 

In  addition.  NE  Public  Power  District 
argues  that  compliance  would  conflict 
with  Nebraska  law  and  bond  covenants, 
i.e..  Nebraska  law.  for  example,  does  not 
permit  a  public  entity  to  agree  in 
advance  of  a  dispute  to  submit  to 
binding  arbitration.  NE  Public  Power 
District  states  that  it  is  bound  by  a  bond 
covenant  that  prohibits  it  from 
rendering  service  free  of  charge  and 
requires  that  a  customer's  default  must 
be  cured  within  a  specific  time.  It  also 
argues  that  these  requirements  are  in 
conflict  with  section  7.3  of  the  pro 
forma  tariff. 

Commission  Conclusion 

Under  the  Supremacy  Clause  of  the 
Constitution.  Nebraska  law  caimot  and 
does  not  override  this  Commission's 
authorities  and  responsibilities  under 
the  FPA.  Rather,  this  Commission  has 
exclusive  jurisdiction  over  the  rates, 
terms  and  conditions  of  transmission  in 
interstate  commerce  by  public  utilities, 
including  reciprocity  conditions 
contained  in  the  tariffs  of  public 
utilities.  Nothing  in  Order  No.  888 
compels  Nebraska  to  adopt  a  "federally 
prescribed  program."  While  we  do  not 
have  full  jurisdiction  over  non-public 
utilities.^**  our  actions  in  regulating 
jurisdictional  matters  may  impact  those 
who  wish  to  use  jurisdictional  services 
or  to  enter  into  agreements  with  public 
utilities.  The  Commission's  obligation  is 
to  ensure  that  public  utilities'  services 
are  just  and  reasonable  and  not  unduly 
discriminatory  or  preferential  and  non- 
public utilities  can  choose  to  comply  or 
not  regarding  matters  within  our 
exclusive  jurisdiction.  Moreover,  as  we 
explained  above.  NE  Public  Power 
District  can  seek  waiver  of  the 
reciprocity  condition  on  a  case-by-case 
basis. 

Rehearing  Requests 

QF  Position 

American  Forest  &  Paper  asks  the 
Commission  to  clarify  that  QFs  are 
exempted  from  the  reciprocity 
requirement  or.  in  the  alternative,  grant 


them  a  blanket  waiver.  It  states  that  QFs 
are  not  allowed  to  provide  transmission 
service  for  third  parties.  Moreover,  it 
asserts  that  there  are  unlikely  to  be 
many  requests  for  transmission  service 
over  a  QF's  interconnection  line  and 
such  cases  should  be  handled  on  a  case- 
by-case  basis. 

Commission  Conclusion 

We  will  not  grant  QFs  an  exemption 
from  the  reciprocity  condition  or  grant 
them  a  blanket  waiver,  but  will  addres^ 
this  issue  on  a  case-by-case  basis  if  and 
when  it  arises.  Because  most  QFs  own 
little  transmission,  it  is  not  likely  that 
they  will  be  asked  to  provide  reciprocal 
service. 

Furthermore,  in  a  proceeding 
involving  a  QF,  we  explained  that  use 
of  a  QF's  transmission  line  by  a  non-QF 
would  not  affect  its  QF  status: 

It  would  not  fail  the  ownership  test  for  QF 
status  because,  consistent  with  the 
requirements  of  the  Public  Utility  Regulatory 
Policies  Act  of  1978  (PURPA).  the  Oxbow 
Ceothermal  facility  would  continue  to  be 
"owned  by  a  person  not  primarily  engaged  in 
the  generation  or  sale  of  electric  power  (other 
than  electric  power  solely  Grom  cogeneration 
facilities  or  small  power  prttduction 
facilities)."  16  U.S.C.  S  796(18)(B){1994).i'"l 
If  a  QF  that  owns,  controls  or  operates 
interstate  transmission  facilities  seeks 
open  access  transmission  from  a  public 
utility,  it  must  agree  to  provide 
reciprocal  service  to  that  public  utility. 
Of  course,  the  QF  could  file  a  waiver 
request  in  a  separate  proceeding,  as  set 
forth  in  the  Final  Rule  and  clarified  in 
a  subsequent  order.'*' 

Rehearing  Requests 

Tax-Exempt  Financing  Issues 

Reciprocity  and  Private  Activity  Bonds 

EEI  asks  the  Commission  to  require 
non-public  utilities  claiming  that  their 
tax  status  is  a  bar  to  granting  reciprocity 
to  substantiate  such  claim  in  a  safe 
harl>or  proceeding  and  to  take 
reasonable  measures  to  request  the  IRS 
to  allow  them  to  provide  reciprocal 
service  while  retaining  their  tax  status. 
If  the  Commission  decides  not  to  require 
a  safe  harhor  proceeding,  EEI  requests 
that  the  Commission  require  non-public 
utilities  to  substantiate  their  tax 
concerns  and  to  demonstrate  to  each 
public  utility  from  which  they  seek 
service  that  they  are  actively  pursuing 


the  issue  with  the  IRS.'"  It  also  urges 
that  the  Commission  require  any  request 
for  exemption  from  the  reciprocity 
requirement  that  is  based  on  jeopardy  to 
tax-exempt  status  be  filed  with  the 
Commission  as  part  of  a  request  for 
declaratory  order  in  a  safe  harbor 
proceeding.  Moreover,  it  requests  that 
the  Commission  require  a  non-public 
utility  to  specifically  identify  the 
facilities  it  cannot  use  without 
jeopardizing  its  tax-exempt  financing 
and  to  provide  copies  of,  and 
specifically  reference  the  tax  provisions 
in,  the  related  financing  agreements  that 
embody  this  restriction. 

Centerior  asks  that  the  Commission 
condition  receipt  of  open  access 
transmission  service  by  municipal 
utilities  upon  the  elimination  or 
mitigation  of  tax  subsidies  and 
regulatory  inequities.  Southern 
maintains  that  tax-exempt  status  can 
remain  undisturt)ed  if  non-public 
utilities  do  not  seek  open  access 
transmission  service  from  public 
utilities.  Thus.  Southern  asserts,  non- 
public utilities  can  weigh  the  benefits  of 
transmission  service  under  the  Final 
Rule  against  the  potential  threat  to  their 
tax  benefits,  and  make  the  choice  that 
serves  their  best  interest.  At  a  minimum, 
it  argues,  the  Commission  should  await 
the  determinations  of  the  IRS  before 
finalizing  this  aspect  of  the  reciprocity 
provision,  rather  than  confer  yet  another 
unique  benefit  on  non-public 
utilities.3«» 

CAMU  asks  that  the  Commission 
defer  reciprocity  obligations  until  the 
IRS  has  clarified  the  status  of  private 
use  limitations  within  the  context  of 
transmission  access.  Otherwise,  CAMU 
asserts,  innocent  investors  could  suffier 
penalties  because  the  Commission 
moved  too  quickly  on  this  sensitive 
issue. 

Local  Furnishing  Bonds 

Local  Furnishing  Utilities  and  ConEd 
state  that  section  5.1  of  the  pro  forma 
tariff  applies  to  "Transmission  Service," 
which  is  defined  in  section  1.48  to 
include  point-to-point  service,  but  not 
network  service.  They  ask  the 
Commission  to  clarify  that  the  phrase 
"transmission  service"  also  applies  to 
network  service. 

Local  Furnishing  Utilities  and  ConEd 
ask  that  the  Commission  confirm  that  all 
costs  associated  with  the  loss  of  tax- 


^^We  do  have  jurisdiction  over  many  non-publit 
utilities  under  certain  sections  of  ttie  FPA.  e.g., 
sacUoos  210.  21 1  and  212. 


"'Oxbow  Power  Marketii^.  76  FERC  161.031  at 
61.179  (1996).  rehg  pending.  We  did  note, 
however,  thai  the  QF  would  become  ■  public  utility 
to  Ihe  limited  extent  it  provides  transmission 
service  over  its  line  on  behalf  of  others. 

»•  See  Order  Clarifying  Order  Nos.  888  and  889 
Compliance  Matter*.  76  FERC  161.009  al  61.027 
(1990). 


"•  See  alto  Tucson  Power. 

*■"  See  alto  SoCal  Edison.  It  asserts  that  the 
Commission  should  require  publicly-owned 
utilities  to  provide  open  access  on  the  same  terms 
as  other  utilities  after  a  short  transitional  period 
that  provides  an  opportunity  for  the  IRS  and/or 
Congress  to  address  the  interrelationship  between 
opan  access  transmission  and  tax-exempt  R running 


exempt  status,  including  defeasing, 
redeeming,  and  refinancing  tax-exempt 
bonds,  will  be  considered  costs  of 
providing  transmission  that  must  be 
borne  by  the  customer  for  whom  the 
transmission  is  provided.  They  state 
that  defeasance  and  refinancing  costs 
are  just  as  attributable  to  the  particular 
transmission  service  causing  such 
defeasance  or  redemption  as  the  costs  of 
expanding  the  system  are  attributable  to 
the  service  that  cause  the  need  for  such 
expansion.  They  ask  that  the 
Commission  clarify  that  a  transmission 
provider  may  include  in  its  tariff  a 
provision  permitting  the  recovery  of 
such  costs,  even  if  a  filing  under  section 
205  of  the  FPA  is  required.  ConEd 
asserts  that  if  a  customer  does  not  want 
to  pay  costs  associated  with  the  loss  of 
tax-exempt  status  on  the  bonds,  the 
Commission  should  allow  the 
transmission  provider  to  decline  to 
provide  the  requested  service. 

Local  Fiunishing  Utilities  and  ConEd 
also  assert  that  section  5.2  of  the  pro 
forma  tariff  should  be  clarified  to  state 
that  issuance  of  a  section  211  order  by 
the  Commission  is  a  condition 
precedent  to  the  provision  of 
transmission  service.  Local  Furnishing 
Utilities  states  that  there  is  a  question 
whether  the  Commission  shotlld  insist 
on  waiver  of  the  issuance  of  a  proposed 
order  imder  section  212(c).  According  to 
Local  Furnishing  Utilities,  the 
negotiations  that  normally  would  follow 
the  issuance  of  a  proposed  order  are 
likely  to  provide  the  only  opportunity  to 
demonstrate  and  review  the  costs 
associated  with  the  loss  of  tax-exempt 
status. 

Local  Furnishing  Utilities  and  ConEd 
assert  that  sections  5.1  and  5.2(i)  of  the 
pro  forma  tariff  improperly  limit  the 
safe  harbor  protection  of  section  1919  of 
EPAct  to  transmission  providers  that 
financed  "transmission  facilities"  with 
local  furnishing  bonds.  Because  of  this, 
they  assert,  the  safe  harbor  is  not 
available  to  ConEd,  all  of  whose  local 
furnishing  bonds  have  been  used  to 
finance  its  distribution  system.  They 
argue  that  section  5.1  should  apply  to 
service  that  would  jeopardize  the  tax- 
exempt  status  of  bonds  that  finance 
distribution  or  generation,  as  well  as 
transmission,  facilities.  NE  Public 
Power  District  contends  that  section 
5.2(ii)  should  be  amended  "to  make  it 
clear  that  interim  service  need  not  be 
begun  if  rendering  the  service  would 
endanger  the  tax-exempt  status  of  the 
provider's  bonds,  unless  the  customer 
agrees  to  bear  the  financial 
consequences  of  such  loss  of  tax-exempt 
status  and  has  the  wherewithal  to  do 
so."  (NE  Public  Power  District  at  22-23). 


SoCal  Edison  argues  that  local 
furnishing  utilities  should  be  required 
to  comply  with  the  Final  Rule  without 
any  exception  based  upon  their  tax- 
exempt  bonds. 

Commission  Conclusion 

Private  Activity  Bonds 

As  we  explained  in  Order  No.  888,  it 
is  not  our  purpose  to  disturb  Congress's 
and  the  IRS's  determinations  with 
respect  to  tax-exempt  financing.  With 
respect  to  private  activity  bonds,  we 
reaffirm  our  finding  that  reciprocal 
service  will  not  be  required  if  providing 
such  service  would  jeopardize  the  tax- 
exempt  status  of  the  transmission 
customer's  (or  its  corporate  affiliates') 
bonds  used  to  finance  such  transmission 
focilities.  We  remain  hopeful  that  the    - 
IRS  in  its  private  activity  bond 
rulemaking  will,  to  the  mayimiim  extent 
possible,  remove  regulatory 
impediments  that  limit  the  ability  of 
industry  participants  to  provide 
reciprocal  open  access.  As  we  indicated 
in  cJrder  No.  888,  after  the  IRS  acts,  we 
will  reexamine  our  policy  to  ensure  that 
the  reciprocity  condition  is  applied 
broadly  to  achieve  open  access  without 
jeopardizing  tax-exempt  financing.  ^^^ 

We  will  reject  the  request  of  EEI  and 
Tucson  Power  that  the  Commission 
require  non-public  utilities  to 
substantiate  in  a  safe  harbor  proceeding 
a  claim  that  their  tax  status  is  a  bar  to 
granting  reciprocity.  As  we  stated  in 
Order  No.  888,  if  a  non-public  utility 
has  sought  a  declaratory  order  on  a 
voluntarily-filed  tariff,  we  request  that  it 
identify  the  services,  if  any,  that  it 
cannot  provide  without  jeopardizing  the 
tax-exempt  status  of  its  financing. 
However,  we  cannot  require  that  a  non- 
public utilify  use  the  safe  harbor 
mechanism,  whether  to  file  a  reciprocal 
tariff  with  the  Commission  or  to 
substantiate  a  claim  as  to  loss  of  tax- 
exempt  status.  As  we  explain  above,  the 
safe  harbor  procedure  is  a  voluntary 
means  for  non-public  utilities  to  obtain 
a  Commission  determination  that  they 
meet  the  reciprocity  condition  in  the 
open  access  tariffs  and  thereby  avoid 
potential  delays  or  denials  of  open 
access  service  based  on  allegations  that 
the  transmission  requestor  does  not 
meet  reciprocify. 

Nevertheless,  just  as  we  believe  that  it 
is  appropriate  to  condition  the  use  of 
public  utilify  open  access  tarifEs  on  the 


»'  We  note  that  on  January  10. 1997.  the  IRS 
issued  final  regulations  on  the  definilion  of  private- 
activity  bonds  applicable  to  tax-exempt  bonds 
issued  by  slate  and  local  governments,  but  reserved 
section  1.141-7  dealing  with  output  contracts  to 
further  consider  the  issues  raised  by  regulatory 
'■h»ny»«  in  the  electric  powrer  industry.  62  FR  2275 
(January  16. 1997). 
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agreement  of  the  tariff  user  to  provide 
reciprocal  access  to  the  transmission 
provider,  we  also  believe  it  is 
appropriate  to  condition  the  use  of 
public  utility  open  access  tariffs  on  the 
agreement  of  the  non-public  utility  tariff 
user  to  substantiate  any  claim  that 
providing  reciprocal  transmission 
service  would  jeopardize  the  tax-exempt 
status  of  its  financing.  The  non-public 
utility  can  provide  such  substantiation 
by  identifying  for  the  customer  the   . 
services  that  it  cannot  provide  without 
jeopardizing  its  tax-exempt  financing.'*^ 

Southern  suggests  that  tax-exempt 
status  can  remain  undisturbed  if  non- 
public utilities  do  not  seek  open  access 
transmission  service  from  public 
utilities  and,  therefore,  that  non-public 
utiUties  can  weigh  the  benefits  of 
transmission  service  under  the  Rule 
against  the  potential  threat  to  their  tax 
benefits.  We  believe  it  is  important  to 
remember  why  we  required  open  access 
in  the  first  place — as  a  remedy  for 
undue  discrimination  in  transmission 
services  in  interstate  commerce. 
Southern  would  force  a  non- public 
utility  to  give  up  a  Congressionally- 
mandated  right  as  a  condition  to  taking 
open  access  transmission.  Clearly 
Southern's  suggestion  is  misplaced  and 
overbroad.'*^  For  this  reason,  we 
believe  that  our  decision  not  to  require 
reciprocal  service  if  providing  such 
service  would  jeopardize  the  non- public 
utility's  tax-exempt  financing — pending 
action  by  the  IRS  in  its  private  activity 
bond  rulemaking — is  appropriate  for  the 
time  being.^***  We  reiterate  that  we  will 


^i*'  In  response  to  EEl's  request  that  the 
Cominission  require  a  non-public  utility  to  provide 
copies  of,  and  spec.fically  reference  the  tax 
provisions  in.  the  related  financing  agreements,  we 
note  that  the  level  of  detail  needed  to  substantiate 
a  non-public  utility's  claim  that  providing 
reciprocal  transmission  service  would  ieopardize 
the  tax-exempt  status  of  its  financing  is  likaly  to 
depend  on  the  facts  of  each  case.  As  ■  result,  what 
«vill  constitute  adequate  subetantiation  is  prop^ly 
determined  on  a  case-by-case  basis.  Additionally, 
we  will  reiect  EEl's  request  that  the  Commission 
require  non-public  utilities  to  demonstrate  that  they 
are  actively  pursuing  the  issue  with  the  IRS.  As  we 
explain  above,  the  IRS  is  currently  examining  these 
issues:  we  in  turn  will  reexamine  our  policy  after 
the  IRS  acts  to  ensure  that  the  reciprocity  condition 
is  applied  broadly  to  achieve  open  access  without 
ieopardizing  tax-exempt  financing. 

>*'We  will  reiect  Centerior's  request  that  the 
Commission  condition  receipt  of  open  access 
transmission  service  by  noit-public  utilities  upon 
the  elimination  or  mitigation  of  tax  subsidies.  As 
we  stated  in  Order  No.  S88.  Congress  has  entrusted 
dM  RS  with  the  responsibility  for  implementing 
Imvs  governing  tax-exempt  financing,  and  it  is  not 
this  Commission's  purpose  to  disturb  Congress's 
■Dd  the  IRS's  detenninotioaa  in  that  regard. 
>^  In  raspoose  to  CAIiilU.  we  DO<e  that  the 
Commission  has.  in  effect,  defaried — pending  IRS 
action — a  noo-public  utiHty's  reciprocity  obligation 
in  cases  in  which  the  provision  of  reciprocal  service 
would  iaopaidize  the  tax-exempt  status  of  the  ikmi- 
public  utility's  ^nanciog. 


reexamine  our  policy  after  the  IRS  acts. 
As  we  state  above,  we  believe  that 
ultimately  the  public  interest  is  best 
served  by  nationwide  open  access. 

Local  Fumishing  Bonds 

We  clarify,  in  response  to  Local 
Fumishing  Utilities  and  ConEd,  that  the 
reference  to  "Transmission  Service"  in 
section  5.1  of  the  pro  forma  tariff  was 
intended  to  be  to  "transmission 
service,"  and  thereby  to  apply  to  point- 
to-point  service  as  well  as  network 
service.  We  have  revised  section  5.1 
accordingly. 

We  further  clarify  that  all  costs 
associated  with  the  loss  of  tax-exempt 
status,  including  the  costs  of  defeasing, 
redeeming,  and  refinan^-ing  tax-exempt 
bonds,  are  properly  considered  costs  of 
providing  transmission  services. 
Therefore,  a  customer  that  takes  service, 
understanding  that  such  service  will 
result  in  loss  of  tax-exempt  status,  shall 
be  responsible  for  such  costs  to  the 
extent  consistent  with  Commission 
policy,  and  a  transmission  provider  may 
include  in  its  tariff  a  provision 
permitting  it  to  seek  recovery  of  such 
costs.  We  clarify  that  if  the  transmission 
customer  is  not  willing  to  pay  the  costs 
associated  with  the  transmission 
provider's  loss  of  tax-exempt  status,  the 
transmission  provider  will  not  be 
required  to  provide  the  requested 
service.'** 

Local  Furnishing  Utilities  and  ConEd 
also  ask  the  Commission  to  revise 
section  5.2  of  the  pro  forma  tariff  to  state 
that  issuance  of  a  section  211  order  by 
the  Commission  is  a  condition 
precedent  to  the  provision  of 
transmission  service.  Under  the  tariff 
provision  adopted  by  Order  No.  888  to 
address  situations  in  which  the 
provision  of  transmission  service  would 
jeopardize  the  tax-exempt  status  of  any 
local  fumishing  bonds  used  to  finance 
a  local  fumishing  utility's  facilities,  the 
customer  requesting  transmission 
service  would  tender  an  application 
under  section  211  of  the  FPA.  Within 
ten  days  of  receiving  a  copy  of  the 
section  211  application,  the 
transmission  provider  "will  waive  its 
rights  to  a  request  for  service  under 
Section  213(a)  of  the  [FFAl  and  to  the 
issuance  of  a  proposed  order  iinder 
Section  212(c)  of  the  (FPA)  and  shall 
provide  the  requested  transmission 
service  in  accordance  with  the  terms 
and  conditions  of  this  Tariff."  ***  We 
clarify  that  the  Commission,  upon 


receipt  of  the  transmission  provider's 
waiver  of  its  rights  to  a  request  for 
service  under  section  213(a)  and  to  the 
issuance  of  a  proposed  order  under 
section  212(c).  shall  issue  an  order 
under  section  211. '^^  Upon  issuance  of 
the  order  luider  section  211,  the 
transmission  provider  shall  be  required 
to  provide  the  requested  transmission 
service  in  accordance  with  the  terms 
and  conditions  of  the  tariff.  Section  5.2 
of  the  pro  forma  tariff  has  been  revised 
accordingly. 

Local  Fumishing  Utilities  and  ConEd 
also  contend  that  the  language  of 
sections  5.1  and  5.2(i)  of  the  pro  forma 
tariff  improperly  limits  the  safe  harbor 
protection  of  section  1919  of  EPAct  to 
transmission  providers  that  financed 
transmission  facilities  with  local 
fumishing  bonds.  ConEd  expresses 
concern  that  although  all  of  its  electric 
local  fumishing  bonds  have  been  used 
to  finance  its  distribution  system,  the 
test  as  to  whether  those  bonds  have 
been  used  for  the  "local  fumishing"  of 
electricity  is  based  in  part  on  whether 
ConEd  has  been  a  "net  importer"  of 
energy  into  its  service  territory.  As  a 
result.  ConEd  argues  that  the  use  of  its 
transmission  system  to  wheel  power 
from  a  generating  source  located  inside 
ConEd's  service  territory  to  a  customer 
located  outside  its  service  territory 
could  cause  ConEd  to  violate  the  net 
importer  rule  and  thereby  lose  the  tax 
exemption  for  the  bonds  used  to  finance 
its  distribution  system.  ConEd  asks  the 
Commission  to  modify  sections  5.1  and 
5.2  of  the  pro  forma  tariff  to  make  clear 
that  those  provisions  apply  to 
transmission  providers  that  have 
financed  any  "facilities"  {i.e., 
distribution  and  generation,  not  just 
transmission,  facilities)  with  local 
fiunishing  bonds. 

As  we  explained  in  Order  No.  888.  we 
believe  the  local  fumishing  bonds 


>**  Of  course  if  the  transmission  provider  can 
provide  part  of  the  requested  service  without 
jeopardizing  tax-exempt  status,  it  should  offer  to 
provide  such  service. 

i^  l>ro  Forma  Open  Access  Transmission  TaritT. 
Section  5.2(ii|. 


»'  We  will  reject  l^ocal  Fumishing  Utilities' 
request  that  the  Commission  reconsider  whether  it 
should  insist  on  the  transmission  provider's  waiver 
of  the  issuance  of  a  proposed  order  under  section 
212(c).  As  Order  No.  888  indicates,  this  aspect  of 
the  local  fumishing  provision  of  the  tariff  is  similar 
to  a  provision  included  in  the  transmission  tariff  of 
San  Diego  CaE,  one  of  the  Local  Fumishing 
Utilities.  Waiver  of  the  issuance  of  a  proponed  order 
enables  a  transmission  provider  to  expeditiously 
provide  service  under  section  S.2  of  the  pro  forma 
tariff,  thereby  ensuring  that  any  local  fumishing 
bonds  that  may  exist  do  not  interfere  with  the 
effective  operation  of  an  open  access  transmission 
regime.  Although  Local  Fumishing  Utilities  now 
apparently  support  the  issuance  of  a  proposed  order 
on  the  basis  that  the  negotiations  that  normally 
would  follow  are  likely  to  provide  an  opportunity 
to  review  the  costs  associated  with  the  loss  of  tax- 
exempt  status,  we  believe  that  any  dispute  as  to 
costs  subsequenUy  can  be  resolved  without  causing 
any  delay  in  the  provision  of  the  requested 
transmission  service.  For  example,  the  service 
could  be  provided  at  the  maximum  rate  allowed  by 
the  Commission,  subfact  to  refund. 


provision  in  section  5  of  the  pro  forma 
tariff  is  necessary  and  appropriate  so 
that  any  local  fumishing  bonds  that  may 
exist  do  not  interfere  with  the  effective 
operation  of  an  open  access 
transmission  regime,  ff  the  prtjvision  of 
transmission  service  pursuant  to  Order 
No.  888  would  result  in  the  loss  of  tax- 
exempt  status  for  local  fumishing 
bonds,  regardless  of  whether  the 
Cacilities  financed  with  those  bonds  are 
transmission,  distribution,  or  generation 
Cacilities.  it  is  our  intent  that  the 
provisions  of  section  5  would  apply. 
Thus,  we  clarify  in  response  to  ConEd 
and  Local  Fumishing  Utilities  that,  to 
the  extent  the  provision  of  transmission 
under  an  o{>en  access  tariff  would 
jeopardize  the  tax-exempt  status  of  local 
fumishing  bonds  used  to  finance 
distribution  or  generation  facilities 
(even  if  no  transmission  facilities  were 
financed  with  such  bonds).  ^**  such 
situation  would  fall  within  the  reference 
to  "Cacilities  that  would  be  used  in 
providing  .  .  .  transmission  service" 
contained  in  sections  5.1  and  5.2(i). 
This  is  so  because  the  loss  of  tax-exempt 
status  in  such  circumstances  would  be 
directly  attributable  to  the  provision  of 
transmission  services  luider  the  Rule. 

Further,  we  said  in  Order  No.  888  that 
"we  will  require  any  public  utility  that 
is  subject  to  the  Open  Access  Rule  that 
has  financed  transmission  facilities  with 
local  fumishing  bonds  to  include  in  its 
tariff'  a  provision  similar  to  section  5  of 
the  pro  forma  tariff. ^^  We  clarify  that 
we  did  not  intend  by  this  statement  that 
the  section  5  local  fumishing  bonds 
provision  would  only  apply  to  public 
utilities  that  have  financed  transmission 
Cacilities  with  local  fiunishing  bonds, 
and  not  those  that  have  financed 
generation  and  distribution  facilities 
with  such  bonds.  As  we  explain  above. 


"*  ConEd  suggests  that  this  might  occur  if,  for 
example,  the  provision  by  ConEd  of  transmission 
service  were  to  cause  it  to  violate  the  net  importer 
rale  and  thereby  lose  the  tax  exemption  for  bonds 
used  to  finance  its  local  distribution  system. 
Although  we  clarify  above  that  section  5  of  the  pro 
forma  tariff  would  apply  to  this  situation,  we  note 
that  it  is  not  clear  that  wheeling  required  by  the 
Commission  would  be  counted  for  purposes  of 
determining  whether  a  public  utility  is  a  "net 
importer."  In  its  committee  report  on  the  bill  that 
became  the  Energy  Policy  Act,  the  House  Ways  and 
Means  Committee  stated: 

The  committee  believes  further  that,  in  applying 
the  IRS  ruling  position  that  a  local  fumishing  utility 
that  is  interconnected  with  other  utilities  (other 
than  for  emergency  transfers  of  electricity)  must  be 
a  net  importer  of  electricity,  the  determination  of 
whether  the  utility  is  a  net  importer  should  be  made 
without  regard  to  electricity  generated  by  another 
party  that  is  wheeled  by  the  utility  to  a  point 
outside  its  service  area  pursuant  to  a  FGRC  order 
autherized  under  the  bill. 

H.R.  Rep.  No.  102-«74(VI),  lOZdCong..  2d  Seas. 
25  (1992),  nprinled  in  1992  U.S.CCAJ4.  2232, 
2236. 

>*FERC  Suu.  ft  Rags,  at  31,763:  mioieo  at  377. 


it  is  our  intent  that  the  provisions  of 
section  5  apply  if  the  provision  of 
transmission  service  pursuant  to  an 
open  access  tariff  would  result  in  the 
loss  of  tax-exempt  status  for  local 
fumishing  bonds,  regardless  of  whether 
the  facilities  financed  with  those  bonds 
are  transmission,  distribution,  or 
generation  facilities. 

Rehearing  Requests 

Unfunded  Mandates  Reform  Act 

NE  Public  Power  District '™  argues 
that  the  final  regulations  adopted  in  this 
proceeding  "constituted  an  unfunded 
mandate  imder  the  Unfunded  Mandates 
Reform  Act  of  1995  *  •  •  ."  37.  ^ 
declares  that  Order  No.  888  imposes 
significant  costs  upon  local 
governments  and  that  the  Commission 
was  required  under  the  Unfiuided 
Mandates  Reform  Act  to  consider  the 
financial  impact  of  its  rulemaking  upon 
state  and  local  governments  and  to 
prepare  and  issue  as  part  of  its 
rulemaking  process  a  statement 
containing  certain  specified  analyses 
and  estimates  concerning  this  matter 
and  a  description  of  its  pre-issuance 
consultations  with  state  and  local 
government  authorities.  To  support  its 
argument  NE  Public  Power  District 
relies  upon:  (a)  Executive  Order  No. 
12875.  Enhancing  the 
Intergovernmental  Partnership 
(Executive  Order);  ^72  and  (b)  the 
Unfunded  Mandates  Reform  Act  of  1995 
(the  Act). "' 

Conuniasion  Concluskm 

We  disagree  with  NE  Public  Power 
District  The  Executive  Order  applies  to 
every  "executive  deptartment  •  •   • 
(and)  agency.  •  *  •"  3'*  It  defines 


^^NE  Public  Power  District  is  a  public 
corporation  and  a  political  subdivision  of  the  State 
of  Nebraska  that  generates,  transmits  and  delivers 
electric  energy  to  wholesale  and  retail  customers 
throughout  the  state. 

"I  NE  Public  Power  District  at  2.  NE  Public 
Power  District  asserts  that  the  Commission  Uled  to 
respond  to  this  issue  as  raised  by  NE  Public  Powac 
Di^rict  in  its  comments. 

"»  Executive  Order  No.  12875.  3  CFR  699-71 
(1994):  58  Fed.  Reg.  58.093-094  (1993).  The 
Executive  Order  provides  that,  unless  required  by 
statute,  no  Executive  department  or  agency  shall 
promulgate  any  regulation  that  creates  a  mandate 
upon  state,  local  or  tribal  governments  unless  it 
either  (a)  provides  the  funds  necessary  to  carry  out 
the  obligations;  or  (b)  before  promulgating  the 
regulation,  providu  to  the  Director  of  the  OCSce  of 
Management  and  Budget:  (1)  a  description  of  its 
coiuultation  with  the  affected  governments;  (2)  a 
statement  of  their  concerns  and  copies  of 
communications  it  has  received  from  them;  and  (3) 
the  reasons  why  it  thinks  the  regulations  should 
issue. 

>^  The  Unfunded  Mandates  Reform  Act  is  Pub.  L. 
No.  104-4,  109  Stat.  48  (1995)  (to  be  codified  at  2 
U.S.C  $$602.  632,  653.  658, 1501-1504. 1511- 
1516. 1531-1538,  1551-1556  and  1571). 

^3  CFR  al  670:  58  FR  58093  (1993). 


"executive  agency"  as  "any  authority  of 
the  United  States  that  is  an  'agency' 
under  44  U.S.C.  §  3502(1).  other  than 
those  considered  to  be  independent 
regulatory  agencies,  as  defirted  in  44 
U.S.C.  §3502  (10)."  "*  In  section 
3502(10),  the  Federal  Energy  Regulatory 
Commission  is  defined  as  an 
independent  regulatory  agency.  As  a 
result,  the  Executive  Order  does  not 
apply  to  the  Commission. 

'The  Act  similarly  applies  to  federal 
agencies,  but.  as  with  the  Executive 
Order,  does  not  apply  to  independent 
regulatory  agencies.  ''*  Although  the  Act 
does  not  define  "independent  regulatory 
agency."  there  is  no  indication  that 
Congress  intended  to  exclude  the 
Commission  fit)m  the  definition.  In  Cact, 
in  all  instances  in  which  Congress  has 
defined  the  term  "independent 
regulatory  agency"  of  which  we  are 
aware,  the  Commission  has  been 
included. 

As  noted,  the  Commission  is  defined 
as  an  independent  regulatory  agency  in 
Tide  44  U.S.C.  Also,  Tide  42  U.S.C 
§  7176  provides  that 

For  the  purposes  of  chapter  9  of  title  S, 
United  SUtes  Code  *   *   *  [Executive 
Reorganizationl,  the  (Federal  Energy 
Regulatory)  Commission  shall  be  deemed  to 
be  an  independent  regulatory  agency.  ■'''^ 
Accordingly,  we  find  that  the 
Commission  is  an  independent 
regulatory  agency  as  used  in  the  Act; 
therefore,  it  is  not  covered  by  the  Act 

Moreover,  even  if  the  Act  applied  to 
the  Commission,  the  Final  Rule  will  not 
impose  a  Federal  mandate  on  state,  local 
or  tribal  governments. 

Section  305  of  the  Act  defines  a 
"Federal  mandate"  as: 

any  provision  in  [a]  statute  or  regulation  or 
(in|  any  Federal  court  ruling  that  imposes  an 
enforceable  duty  upon  State,  local,  or  tribal 
govemments[.|  including  a  condition  of 
Federal  assistance  or  a  duty  arising  from 
participation  in  a  voluntary  Federal 
program."''*' 

The  Open  Access  Final  Ride  imposes 
requirements  only  on  certain  public 
utilities  ^^  and.  pursuant  to  section 
201(f)  of  the  FPA.  state  and  local 


^  3  CFR  at  671 :  58  FR  at  58094  (1993)  (enphMb 
supplied). 
"*90  Stat  50  (to  be  codified  at  2  VS.C  $658). 

"'42  U.S.CA.  $7176  (1995)  (Department  of 
Enefgy  Organization  Act)  (P.L  95-91.  91  StaL  586} 
(1977).  See  alto  Pub.  U  No.  104-13.  the  Paperwork 
Reducboo  Act  of  1995  $  3502(5).  109  Stat  165 
(1995)  (to  be  codified  at  44  U.S.C  $  3502(5)).  which 
provides  that  "the  term  'independent  regulatory 
agencry'  means  lamong  other  agencies}  *  •  *  the 
Federal  Energy  Regulatory  Commission." 

"« 109  SUt.  70  (to  be  codified  at  2  U.S.C  S 1555) 
(amphasis  supplied). 

"*  /.«.,  those  that  own.  operate  or  control 
intarstale  transmission  facilities  and  do  not  obtain 
a  waiver  from  the  Commission. 
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governments,  and  their  agencies, 
authorities  and  instrumentalities,  are 
not  public  utilities.  Additionally, 
although  the  Final  Rule  will  allow 
public  utilities'  transmission  tariffs  to 
contain  reciprocity  provisions  in  order 
to  ensure  that  public  utilities  offering 
open  access  transmission  to  others  can 
obtain  similar  service  from  open  access 
users,  the  reciprocity  provision  is  not  an 
enforceable  duty.  A  duty  is  mandatory: 
it  is  an  obligation  to  perform  and  is 
compulsory.  ""^  The  reciprocity 
provision  is  merely  a  condition  of 
receiving  a  benefit,  i.e.,  open  access 
transmission  service  from  a  public 
utility.  '*'  There  is  no  requirement  that 
NE  Public  Power  District  promulgate  an 
open  access  tariff  and  apply  to  FERC  for 
a  declaratory  order.  Moreover,  as  we 
explained  above,  non-public  utilities, 
such  as  NE  Public  Power  District,  are 
free  to  seek  from  a  public  utility  a 
waiver  of  the  open  access  tariff 
reciprocity  condition. 

With  regard  to  the  Stranded  Cost 
Final  Rule,  while  it  applies  to  non- 
public utilities  as  well  as  public 
utilities,  it  does  not  impose  a  duty  on 
any  entity  since  it  merely  permits  public 
utilities  and  transmitting  utilities  to 
seek  recovery  of  certain  costs.  As  a 
result,  since  the  Oj)en  Access  and 
Stranded  Cost  final  rules  will  not 
impose  an  enforceable  duty  on  state, 
municipal  or  tribal  power  agencies  such 
as  NE  Public  Power  District,  the  rules 
are  not  Federal  mandates  as  defined  in 
the  Act. 

Because  the  Unfunded  Mandates 
Reform  Act  of  1995  does  not  apply  to 
the  Commission  and.  in  any  event,  the 
Open  Access/Stranded  Cost  final  rules 
~  do  not  impose  Federal  mandates  on 
state,  local  or  tribal  governments,  we 
reject  NE  Public  Power  District's 
argument  that  the  Unfunded  Mandates 
Reform  Act  of  1995  is  applicable  here. 

5.  Liability  and  Indemnification 

In  the  Final  Rule,  the  Commission 
explained  that  the  indemnification 
provision  was  broken  into  two  parts  (set 
forth  in  section  10.1  (Force  Majeure) 
and  section  10.2  (Indemnification)  of 


"•Dayton  Hudson  Corp.  v.  Eldridge.  742  S.W.  2d 
482.  485-86  (1987):  Kerrigan  v.  Eiiett,  2S6  N.W.  2d 
394.  399  (1977);  Huey  v.  King.  415  S.W.  2d  136.  138 
(1967);  Black's  Law  Dictionary  505  (6th  ed.  1990). 

>*>  A  state  or  municipal  power  authority,  such  as 
NE  Public  Power  District,  does  not  have  to  agree  to 
reciprocity,  and  the  Commission  cannot  force  it  to 
do  so.  The  Commission  is  not  requiring  state  or 
municipal  power  authorities  to  provide 
UMMHonion  access.  If  non-public  utilities  elect  not 
to  taka  advantage  of  open  access  services  because 
they  don't  want  to  meet  the  tariff  reciprocity 
provision,  they  can  still  seek  voluntary,  bilateral 
transmission  service  from  public  utilitiea. 


the  pro  forma  tariff). '^^  The  Commission 
explained  that  the  first  part  is  a  force 
majeure  provision  which  provides  that 
neither  the  transmission  provider  nor 
the  customer  will  be  in  default  if  a  force 
majeure  event  occurs,  but  also  provides 
that  both  the  transmission  provider  and 
customer  will  take  all  reasonable  steps 
to  comply  with  the  tariff  despite  the 
occurrence  of  a  force  majeure  event. 

The  Commission  explained  that  the 
second  portion  of  the  provision 
provides  for  indemnification  against 
third  party  claims  arising  from  the 
performance  of  obligations  under  the 
tariff.  The  Commission  limited  the 
indemnification  portion  of  the  provision 
so  that  it  is  only  the  transmission 
customer  who  indemnifies  the 
transmission  provider  from  the  claims 
of  third  parties.  The  Commission 
explained  that  the  revised  provision 
provides  that  the  customer  will  not  be 
required  to  indemnify  the  transmission 
provider  in  the  case  of  negligence  or 
intentional  wrongdoing  by  the 
transmission  provider. 

Rehearing  Requests 

A  number  of  utilities  argue  that  the 
Commission  has  expanded  transmitter 
liability  beyond  the  existing  standard  in 
the  industry,  i.e.,  gross  negligence.'"^ 
They  assert  that  the  Commission  has 
provided  no  basis  to  subject 
transmission  providers  to  liability, 
including  consequential  damages,  due 
to  ordinary  negligence.  KCPL  points  out 
that  21  of  25  states  addressing  this  issue 
hold  that  a  utility  should  not  be  liable 
for  ordinary  negligence.  It  declares  that 
society  will  be  worse  off  in  litigation 
expenses  and  wasted  human  resources 
if  utilities  are  held  liable  for  simple 
negligence.  It  adds  that  the  electric 
industry  is  much  more  susceptible  to 
liability  from  interruptions  of  service 
than  gas  pipelines  (refuting  the 
Commission's  reliance  on  Pacific 
Interstate  Offshore  Company,  which  it 
states  is  traceable  to  United  Gas  Pipeline 
Co.  V.  FERC.  824  F.2d  417  (5th  Cir. 
1987)).  Florida  Power  Corp  asks  the 
Commission  to  modify  section  10.2  to 
provide  that  a  customer  must  indemnify 
the  transmission  provider  except  where 
a  finder  of  £act  determines  that  the 
transmission  provider  has  committed 
gross  or  intentional  wrongdoing.  It  also 
argues  that  the  Commission  should 
eliminate  liability  of  both  the 
transmission  provider  and  the  customer 
to  the  other  for  consequential  damages. 


Southern  argues  that  the  exception 
language  in  section  10.2  should  be 
changed  to  "except  where  a  court  has 
determined  that  the  Transmission 
Provider  has  engaged  in  intentional 
wrongdoing  or  has  been  grossly 
negligent."  (Southern  at  20-21). 
Southern  also  argues  that  the 
Commission  should  limit  consequential 
damages  arising  from  negligence  in  the 
operation  of  the  transmission  system. 

Puget  asserts  that  the  exception 
language  in  section  10.2  should  be 
changed  to  "except  in  cases  of  and  to 
the  extent  of  comparative  or 
contributory  negligence  or  intentional 
wrongdoing  by  the  Transmission 
Provider."  (Puget  at  18).  It  also  asserts 
that  the  Commission  should  exclude 
liability  for  special,  incidental, 
consequential,  or  indirect  damages. 

EEI  argues  that  the  Commission 
should  add  a  new  section  10.3:  "If  the 
Transmission  Provider  is  found  liable 
for  any  damages  associated  with  this 
Tariff,  those  damages  shall  be  limited  to 
direct  damages,  and  the  Transmission 
Provider  shall  not  be  liable  for  any 
special,  indirect  or  consequential 
damages  of  any  nature  by  virtue  of  the 
transactions  conducted  under  this 
Tariff."  (EEI  at  26). 

Coalition  for  Economic  Competition 
argues  that  the  Commission  should 
modify  section  10.2  to  provide  that  the 
transmission  provider  will  not  be  liable 
to  a  transmission  customer  or  any  third 
party  for  damages  caused  by 
interruptions  or  irregular  or  defective 
service,  except  if  gross  negligence  or 
wilful  misconduct  caused  such 
damages. ■'*'*  Coalition  for  Economic 
Competition  asserts  that  the  definition 
of  force  majeure  should  include 
ordinary  negligence  and  asks  that  the 
Commission  clarify  that  a  utility  is  not 
liable  for  force  majeure  events. 

CCEM  also  argues  that  transmission 
customer  indemnity  in  section  10.2 
should  attach  only  to  legal  actions 
brought  by  customers  of  the 
transmission  customer  or  third-party 
beneficiaries  of  those  customers. 

On  the  other  hand,  TDU  Systems 
argues  that  the  indemnity  provision 
unfairly  provides  the  transmission 
provider  with  virtually  total 
indenmification  for  acts  on  its  side  of 
the  delivery  point,  but  provides  no 
reciprocal  protection  to  the  transmission 
customers  for  damage  incurred  on  the 
customers'  system  in  connection  with 
purchasing  the  transmission  provider's 
services. 


w  FERC  StaU.  ft  Regs,  at  31.765-66;  mimeo  at 
384-85. 

i*>  Coalition  for  Economic  Competitioo.  EEI, 
KCPL,  Florida  Power  Corp. 


»•  See  also  EEI  at  26  (suggesting  "except  in  cases 
of  a  finding  by  a  trier  of  fact  of  gross  negligence  or 
intentional  wrongdoing  by  the  Transmission 
Provider"). 
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CSW  Operating  Companies  asks  the 
Commission  to  revise  the  pro  forma 
tariff  to  provide  that  a  transmission 
provider  will  not  be  liable  for  errors  in 
an  estimate  made  in  good  faith  and  in 
accordance  with  its  published 
procediu«.  They  propose  the  following 
language: 

Information  posted  on  the  OASIS 
concerning  the  availability  of  transfer 
capability  will  be  based  on  the  Transmission 
Provider's  best  estimates  given  the 
information  readily  and  actually  available  to 
the  transmission  provider.  No  such  estimate 
will  be  binding  on  the  Transmission  Provider 
for  any  purpose. 

Alternatively,  they  ask  the  Commission 
to  clarify  that  as  long  as  a  transmission 
provider  in  good  faith  follows  its 
published  methodology  for  determining 
ATC  and  TTC  it  will  be  deemed  not  to 
be  negligent. 

Commission  Conclusion 

The  purpose  of  the  force  m^eure 
provision  in  the  pro  forma  tariff  is  to 
ensure  that  neither  the  customer  nor  the 
transmission  provider  is  held  in  default 
in  the  event  of  an  unpredictable  and 
uncontrollable  force  majeure  event.  It 
was  not  the  Commission's  intention  that 
the  force  majeure  clause  provide  an 
avenue  for  a  party  to  claim  that  it  is 
excused  bora  liability  for  its  own 
negligence.  A  force  majeure  event  does 
not  include  an  act  of  negligence  or 
intentional  wrongdoing.  The  pro  forma 
tariff  will  be  changed  accordingly. '*' 

The  purpose  of  the  indemnification 
provision  is  to  allocate  the  risks  of  a 
transaction,  and  the  costs  associated 
with  those  risks,  to  the  party  on  whose 
behalf  the  transaction  has  been 
conducted,  the  transmission  customer. 
As  the  tariff  does  not  obligate  the 
customer  to  perform  services  on  behalf 
of  the  transmission  provider,  there  is  no 
comparable  basis  for  imposing  an 
indemnification  obligation  on  the 
transmission  provider.'** 

As  is  explained  in  the  Final  Ride,  the 
Commission  does  not  believe  it 
appropriate  to  extend  the 
indemnification  obligation  so  that  it 
would  apply  even  in  cases  where  the 
transmission  provider  has  been 


"'  See  Tex-La  Electric  Cooperative  of  Texas,  Inc.. 
69  FERC  1 61 .269  (1994)  (requiring  clarification  that 
force  majeure  clause  in  electric  transmission 
agreement  does  not  excuse  negligence):  Avoca 
Natural  Gas  Storage.  68  FERC  1 61,045  (1994) 
(requiring  modification  of  force  majeure  provision 
to  ensure  that  parties  would  l>e  liable  for  negligence 
or  intentional  wrongdoing). 

"'The  Commission  notes  that  in  the  past  it  may 
have  accepted  agreements  containing  gross 
negligence  in  force  majeure  and  indemnification 
provisions.  Consistent  with  the  Commission's 
general  policy  of  not  abrogating  existing  contracts, 
we  leave  those  provisions  undisturbed. 


negligent.  The  contention  that  electric 
transmission  outages  are  either  more 
fr^uent  or  more  costly  than  gas  outages 
does  not  serve  to  distinguish  the  electric 
transmission  situation  from  the  gas 
pipeline  cases  in  which  the  Commission 
hais  found  that  indemnification  clauses 
should  not  protect  the  pipeline  owner 
bom  its  own  negligence.'*^  In  either 
case,  it  would  be  inappropriate  to 
require  the  customer  to  indemnify  the 
transmission  provider  frtim  damages 
arising  from  the  transmission  provider's 
own  negligence.  We  note,  however,  that 
liability  is  a  separate  issue  from 
indemnification.  Despite  the  absence  of 
indemnification  protection,  there  is 
nothing  in  the  indenmification 
provision  that  would  preclude 
transmission  providers  from  relying  on 
the  protection  of  state  laws,  when  and 
where  applicable,  protecting  utilities  or 
others  from  claims  founded  in  ordinary 
negligence. 

With  respect  to  the  issue  of 
consequential  and  indirect  damages,  the 
indemnification  provision  already 
provides  protection  to  the  transmission 
provider  from  consequential  and 
indirect  damage  claims  by  third  parties 
except  in  cases  of  negligence  or 
intentional  wrongdoing  by  the 
transmission  provider.  The  Commission 
sees  no  need  to  further  extend  this 
protection.  Again,  we  note  that  liability 
is  a  separate  issue  bom  indemnification, 
and  that  nothing  in  these  provisions 
precludes  transmission  providers  or 
customers  from  relying,  when  and 
where  such  law  is  applicable,  on  the 
f)rotection  of  statutes  or  other  law 
protecting  parties  from  consequential  or 
indirect  damages. 

Furthermore,  we  will  not  revise  the 
pro  forma  tariff,  as  requested  by  CSW 
Operating  Companies,  to  provide  that  a 
transmission  provider  will  not  be  liable 
for  errors  in  an  estimate  made  in  good 
faith  or  in  accordance  with  its  published 
procedure.  We  believe  that  a  utility 
should  have  no  different  a  liability 
standard  for  operating  an  OASIS  than 
for  its  other  operations.'** 

6.  Umbrella  Service  Agreements 

The  Commission  received  requests  for 
clarification  regarding  this  issue,  which 
was  not  specifically  addressed  by  the 
Commission  in  the  Final  Rule. 


"7  See,  e.g.,  Pacific  Interstate  Offshore  Company. 
62  FERC  1  61.260  at  62.733-734  (1993)  (requiring 
amendment  of  indemnification  provisions  that 
required  indemnification  except  in  cases  of  "gross 
negligence"). 

^**  See,  e.g.,  Texas  Eastern  Transmission 
Corporation.  62  FERC  1 61.015  at  61.107  (1993). 


Rehearing  Requests 

SoCal  Edison  argues  that  it  is  too 
burdensome  to  require  a  separate 
Completed  Application  and  a  separate 
Service  Agreement  to  be  executed  for 
each  individual  service  transaction  for 
short-term  firm  and  non-firm  < 

transmission  service  (and  filed  with  the 
Commission).  SoCal  Edison  contends 
that  requiring  a  separate  service 
agreement  for  each  short-term  firm 
transaction  to  be  filed  with  the 
Commission  will  stifle  transactions  in 
the  short-term  market.  It  indicates  that  - 
it  suggested  a  simpler  approach  in 
Docket  No.  ER96-222-000  that  would 
establish  a  non-transaction  specific 
Service  Agreement  and  a  Completed 
Application  that  would  contain  the 
specific  transaction  information,  but 
would  not  be  filed  with  the 
Commission,  but  would  be  made 
available  for  audit'*' 

Commission  Conclusion 

SoCal  Edison  misinterprets  the  tariff 
provisions  regarding  service  agreements 
for  non-firm  point-to-point  transmission 
service.  Tariff  section  14.5  details  the 
treatment  of  service  agreements  for  non- 
firm  transmission  service: 

The  Transmission  Provider  shall  offer  a 
standard  form  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
(Attachment  B)  to  an  Eligible  Customer  when 
it  first  submits  a  Comple(ed  Application  for 
Non-Firm  Point-To-FTOnt  Transmission 
Service  pursuant  to  the  tariff.  (Emphasis 
added) 

Moreover,  in  tariff  section  18 
(Procedures  for  Arranging  for  Non-Firm 
Point-To-Point  Transmission  Service) 
requires  that  a  separate  service 
agreement  be  executed  for  each 
individual  service  transaction  as 
claimed  by  SoCal  Edison.  In  the  pro 
forma  tariff,  the  Commission  established 
a  non-transaction  specific  (or 
"lunbrella")  service  agreement  in  an 
attempt  to  streamline  the  application 
procedures  for  non-firm  point-to-point 
transmission  service.  Therefore,  the 
service  agreement  for  non-firm  point-to- 
point  transmission  service  need  only  be 
executed  and  filed  with  the  Commission 
once,  when  the  transmission  customer 
first  applies  for  non-firm  point-to-point 
transmission  service.  Subsequent  non- 
firm  transactions  by  the  same  customer 
only  require  the  submission  of  a 
completed  application  (as  provided  in 
tariff  sections  18.1  and  18.2)  by  that 
customer,  which  will  be  submitted  via 
the  transmission  provider's  OASIS 
(when  the  OASIS  is  fully  implemented). 
Accordingly,  no  changes  are  required  to 


»>To  date,  the  Commission  has  only  issued  a 
suspension  order  in  this  pcoceeding. 
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the  application  procedures  for  non-finn 
point-to-point  service. 

However,  we  do  find  SoCal  Edison's 
arguments  persuasive  that  streamlined 
procedures  should  also  be  applied  to 
applications  for  firm  point-to-point 
transmission  service  with  a  duration  of 
less  than  one  year  (short-term  firm).  We 
agree  that  there  is  no  compelling  reason 
to  require  the  submission  of  separate 
service  agreements  for  every  short-term 
firm  transaction.  Accordingly,  we  will 
adopt  an  "umbrella"  service  agreement 
approach  (as  is  cvirrently  used  for  non- 
firm  point-to-point  transactions)  and 
require  a  service  agreement  of  general 
applicability  to  be  filed  with  the 
Commission  when  the  first  short-term 
firm  transaction  is  arranged  between  the 
transmission  provider  and  customer. 

In  order  to  facilitate  an  umbrella 
service  agreement  approach  for  short- 
term  firm  transmission  service,  minor 
modifications  have  been  made  to  several 
sections  of  the  pro  forma  tariff'*'  as 
well  as  to  Attachment  A  (Form  of 
Service  Agreement  For  Firm  Point-To- 
Foint  Transmission  Service).  Notably, 
pages  3  and  4  of  the  service  agreement, 
containing  transaction  specific 
information,  is  now  required  only  for 
long-term  firm  point-to-point 
transmission  service. 

7.  Other  Tariff  Provisions 

a.  Minimum  and  Maximum  Service 
Periods 

In  the  Final  Rule,  the  Commission 
adopted  a  one-day  minimum  term  for 
firm  point-to-point  service.'"  The 
Commission  also  concluded  that  it  will 
not  specify  a  maximum  term  for  either 
firm  point-to-point  or  network 
transmission  service.  However,  the 
Commission  modified  the  tariff  to 
require  that  an  application  for 
transmission  service  specify  the  length 
of  service  being  requested. 

Rehearing  Requests 

CCEM  states  that  a  competitive 
market  for  hourly  trades  should  be 
allowed  to  develop  (transmission  and 
ancillary  services).  It  argues  that 
contrary  to  the  Commission's  goal  of 
comparability,  the  Rule  effectively 
allows  only  incumbent  utilities  to 
participate  in  hourly  markets  on  behalf 
of  their  own  or  network  loads  (citing 
section  13.1  of  the  pro  forma  tariff). 

American  Forest  &  Paper  argues  that 
firm  and  non-firm  service  should  be 
made  available  on  an  hourly  basis  and 
that  the  Commission  should  assure  that 


xo  See  changes  lo  tariff  sections  1.33. 1.34. 13.4, 
13.7  and  17.3. 

>*■  FERC  SUU.  k  Regs,  at  31.752-53:  mimeo  at 
346-47. 


utilities  make  non-firm  service 
available. 

Commission  Conclusion 

It  is  unclear  as  to  what  hourly 
"trades"  CCEM  is  referring.  If  CCEM  is 
j^ferring  to  off-system  sales,  the 
transmission  provider  is  obligated  to 
take  transmission  for  any  off-system 
sales  under  point-to-point  transmission 
service  under  its  tariff.  Inasmuch  as  the 
tariff  does  not  require  the  provision  of 
hourly  firm  transmission,  in  order  to 
provide  itself  with  hourly  firm 
transmission,  the  transmission  provider 
would  either:  (1)  reserve  firm  point-to- 
point  service  on  a  daily  basis  in  order 
to  participate  in  the  hourly  market  or  (2) 
propose  in  a  section  205  filing  to  modify 
its  tariff  to  voluntarily  provide  hourly 
firm  point-to-point  service.  Under  either 
circumstance,  comparability  would  be 
maintained  as  all  point-to-point 
customers  would  have  equal  access  to 
the  hourly  market. 

If  CCEM  is  referring  to  purchases, 
hourly  economy  purchases  by  the 
transmission  provider  on  behalf  of  its 
native  load  customers  are  also  available 
on  a  comparable  basis  to  network 
customers.  However,  if  CCEM  is 
referring  to  specific  purchases  made  on 
behalf  of  a  particular  wholesale 
customer,  this  resale  must  be  provided 
under  point-to-point  transmission 
service,  as  described  above. 

The  Commission  has  rejected  hourly 
firm  point-to  point  transmission  service 
as  a  memdatory  service  to  be  provided 
under  the  Tariff.''^  Many  entities  would 
not  oppose  hourly  firm  service  if 
afforded  a  lower  priority,  i.e.,  if  they 
were  ciutailed  before  longer-term  firm 
services.  However,  with  this  lower 
priority  there  may  be  little  or  no 
difference  between  the  pro  forma  tariff 
non-firm  service  and  curtailable  firm 
hourly  service.  The  Commission 
adopted  the  one-day  minimum  term  for 
firm  service  to  address  concerns  that 
customers  would  engage  in  "cream 
skimming"  by  taking  firm  service  only 
during  the  hours  at  the  daily  peak  while 
taking  non-firm  service  for  other  hours, 
and  thereby  avoiding  paying  a  fair  share 
of  the  costs  of  the  transmission  system. 
However,  this  does  not  mean  that  the 
Commission  would  not  allow  such 
services  if  voluntarily  proposed  by  a 
transmission  provider. 

Finally,  in  response  to  American 
Forest  &  Paper,  the  transmission 
provider  has  every  incentive  to  make 
non-firm  service  available  to  all  eligible 
customers  in  order  to  benefit  native  load 
customers,  as  the  revenues  generated  by 
this  service  are  typically  used  as  a 


revenue  credit  to  offset  the  costs  of 
providing  firm  service.  In  addition, 
parties  may  raise  concerns  with  the 
Commission  in  a  section  206  complaint 
if  the  transmission  provider  offers  non- 
firm  transmission  service  in  a  non- 
comparable,  i.e.,  unduly  discriminatory 
fashion. 

b.  Amount  of  Designated  Network 
Resources 

In  the  Final  Rule,  the  Commission 
indicated  that  it  will  not  change  the 
limitation  on  the  amount  of  resources  a 
network  customer  may  designate.  5" 
The  Commission  explained  that  a 
transmission  provider  is  required  to 
designate  its  resources  and  is  subject  to 
the  same  limitations  required  of  any 
other  network  customer. 

The  Commission  further  explained 
that  limiting  the  amount  of  resources  to 
those  that  the  customer  owns  or 
commits  to  purchase  will  protect  a 
utility  bdta  having  to  incur  costs  that 
are  out  of  proportion  to  the  customer's 
load. 

With  respect  to  the  allocation  of 
interface  capacity  under  network 
service,  the  Commission  clarified  that  a 
customer  is  not  limited  to  a  load  ratio 
percentage  of  available  transmission 
capacity  at  every  interface.  It  explained 
that  a  customer  may  designate  a  single 
interface  or  any  combination  of  interface 
capacity  to  serve  its  entire  load, 
provided  that  the  designation  does  not 
exceed  its  total  load. 

Rehearing  Requests 

A  number  of  entities  state  that  section 
30.8  of  the  pro  forma  tariff  should  be 
clarified  to  conform  to  the  Final  Rule 
preamble.  The  preamble  states  that  a 
network  customer  should  not  be  limited 
to  a  load  ratio  percentage  of  available 
transmission  capacity  at  every  interface, 
but  may  designate  a  single  interface  or 
any  combination  of  interface  capacity  to 
serve  its  entire  load,  provided  that  the 
designation  does  not  exceed  its  total 
load.  However,  they  point  out  that 
section  30.8  of  the  pro  forma  tariff 
provides  that  a  network  customer's  use 
of  the  transmission  provider's  total 
interface  capacity  with  other 
transmission  systems  may  not  exceed 
the  network  customer's  load  ratio 
share.''" 

TAPS  and  Wisconsin  Municipals  ask 
the  Commission  to  clarify  the 
inconsistency  by  deleting  the  phrase 
"Ratio  Share"  at  the  end  of  the  section 
30.8.  TAPS  argues  that  section  30.8  of 


*"  FERC  StaU.  k  Regs,  at  31.752;  mimeo  at  346 


>«'  FERC  Stats,  k  Regs,  at  31 ,753-54:  mimeo  at 
34»-50. 

*^E.g..  NRECA.  Blue  Ridge.  TDU  Systems. 
Cleveland.  AEC  k  SMEPA.  Wisconsin  Municipals. 
TAPS. 
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the  tariff  conflicts  with  the  preamble, 
other  sections  of  the  tariff  itself  [see 
section  28),  and  recent  Commission 
orders  ( Wisconsin  Public  Service 
Corporation,  74  FERC  1 61,022  at  61,064 
and  FMPA  v.  FPL,  67  FERC  61,167  at 
61,484).  It  further  argues  that  load  ratio 
restrictions  on  total  interface  usage 
would  expand  the  market  power  of 
transmission  providers. 

EEI  and  Southern  state  that  luider 
section  30.8  and  the  related  preamble 
language,  it  is  unclear  how  the  concept 
of  load  ratio  share  should  be  applied  in 
the  context  of  interface  capacity,  (i.e.,  is 
the  network  customer  entitled  to  a  load 
ratio  share  of  available  transmission 
capacity  or  total  transmission  capacity 
for  an  interface?).  They  argue  that  ATC 
is  the  appropriate  basis  for  calculating 
shares  of  interface  capacity  and  state 
that  the  Commission  should  specify  that 
network  service  entitles  the  user  to  a 
load  ratio  share  of  the  available  capacity 
of  each  interface.  EEI  adds  that  if 
sufficient  interface  capacity  is  available, 
a  request  by  a  network  customer  to  use 
available  interface  capacity  to  bring  in 
resources  for  network  load  in  excess  of 
its  load  ratio  share  of  the  interface 
should  be  accommodated  imder  the 
point-to-point  tariff  and  treated  on  a 
first-come,  first-served  basis.'" 

Florida  Power  Corp  states  that  "[ijn 
order  to  clarify  that  network  customers 
may  obtain  transmission  service  over 
the  transmission  provider's  interfaces  in 
excess  of  their  load  ratio  shares,  the 
Commission  should  clarify  that 
additional  interface  capability  may  be 
purchased  (subject  to  availability)  as 
firm  point-to-point  transmission 
service."  (Florida  Power  Corp  at  29). 

Conunission  Conclusion 

We  agree  that  the  pro  forma  tariff 
should  be  conformed  to  the  preamble 
language  in  the  Final  Rule  so  that  the 
interface  capacity  is  limited  to  the 
customer's  total  load,  not  a  load  ratio 
share.  This  is  consistent  with  the 
Commission's  recent  rehearing  order  in 
FT^A  v.  FPL: 

We  clarify  that  the  phrase  "that  is,  up 
to  its  share  of  the  load,  3%"  was  not 
intended  to  limit  FMPA's  use  of  each 
interface  to  a  discrete  ratio  (3%).  Rather, 
FMPA,  as  well  as  Florida  Power,  can 
use  each  interface,  if  capacity  is 
available,  to  service  its  entire  network 
load.  If  the  interface  is  (constrained] 
[sic],  they  will  either  pay  redispatch 
costs  or  expansion  costs  based  on  their 
load  ratio  share.'"*' 


c.  Eligibility  Requirements 

In  the  Final  Rule,  the  Commission 
found'that  a  non-discriminatory  open 
access  transmission  tariff  must  be  made 
available,  at  a  minimum,  to  any  entity 
that  can  request  transmission  services 
under  section  211  and  to  foreign 
entities.  "^ 

Rehearing  Requests 

VT  DPS  and  Valero  state  that  the 
Final  Rule  does  not  appear  to 
contemplate  that  marketers  will  buy 
network  service  or  that  one  network 
service  customer  might  serve  a  portion 
of  the  requirements  of  another  network 
customer.  Thus,  they  argue  that  network 
load  can  be  double  counted.  To  resolve 
this  problem,  they  argue,  service  should 
be  made  available  to  suppliers  rather 
than  load,  as  provided  in  the  NorAm 
NIS  tariff.  Section  1.5. 

Commission  Conclusion 

Power  marketers  are  specifically 
named  in  the  definition  of  Eligible 
Customer  (Section  1.11),  and  nothing  in 
the  Network  Integration  Transmission 
Service  prohibits  marketers  from  serving 
customers  and  designating  those 
customers'  loads  (or  portions  thereof)  as 
the  marketers'  Network  Loads. 

Additional  rehearing  requests 
regarding  eligibility  are  addressed  in 
Section  IV.C.l.  (Eligibility  to  Receive 
Non-discriminatory  Open  Access 
Transmission). 

d.  Two- Year  Notice  of  Termination 
Provision 

In  the  Final  Rule,  the  Commission 
deleted  the  notice  of  termination 
provision  from  the  tariff."* 

Rehearing  Requests 

No  requests  for  rehearing  addressed 
this  matter. 

e.  Termination  of  Service  for  Failure  to 
Pay  Bill 

In  the  Final  Rule,  the  Commission 
stated  that  section  7.3  of  the  Final  Rule 
pro  forma  tariff  provides  that  in  the 
event  of  a  customer  defiault,  the 
transmission  provider  may,  in 
accordance  with  Commission  policy, 
file  and  initiate  a  proceeding  with  the 
Commission  to  terminate  service."* 

Rehearing  Requests 

El  Paso  asserts  that  the  Commission 
does  not  have  the  authority  to  prohibit 
a  transmission  provider  from 
terminating  service  to  a  customer  that 


has  failed  to  pay  its  bill  until  permission 
from  the  Commission  has  been 
obtained.  It  argues  that  the  Commission 
does  not  have  abandonment  authority 
under  the  FPA. 

Commission  Conclusion 

El  Paso  is  not  correct.  Under  section 
205  of  the  FPA,.  public  utilities  are 
allowed  to  effectuate  changes  in  rates, 
charges,  classification  or  service  only 
after  providing  60  days  notice  to  the 
Commission  and  the  public.  Because  a 
termination  of  service  is  clearly  a 
change  in  service,  public  utilities  must 
file  notice  of  a  termination  60  days  prior 
to  the  proposed  effective  date. 

In  Portland  General  Electric 
Company.  75  FERC  161,310,  reh'g 
denied,  77  FERC  1 61,171  (1996),  we 
denied  a  requested  waiver  of  section 
35.15  of  the  Commission's  Rules  of 
Practice  and  Procedure  to  permit  the 
utility  to  terminate  service  in  the  event 
of  customer  default.  We  indicated  that 
we  had  previously  explained  the 
reasons  for  requiring  public  utilities  to 
file  notices  of  termination  when  seeking 
to  discontinue  service  **  and  further 
explained  that 

electricity  is  not  just  any  commercial  good  or 
service.  Rather,  Congress  in  the  Federal 
Power  Act  has  charged  us  with  ensuring  that 
sales  for  resale  or  transmission  of  electricity 
in  interstate  commerce  by  public  utilities 
take  place  at  rates,  terms  and  conditions  that 
are  just  and  reasonable.'*"  > 

f.  Definition  of  Native  Load  Customers 

The  Commission  defined  the  term 
"Native  Load  Customers"  in  section 
1.19  of  the  pro  forma  tariff  as: 

The  wholesale  and  retail  power  customers 
of  the  Transmission  Provider  on  whose 
behalf  the  Transmission  Provider,  by  statute, 
franchise,  regulatory  requirement,  or 
contract,  has  undertaken  an  obligation  to 
construct  and  operate  the  Transmission 
Provider's  system  to  meet  the  reliable  electric 
needs  of  such  customers. 

Rehearing  Requests 

The  pro  forma  tariff  defines  native 
load  customers  as  "(t]he  wholesale  and 
retail  power  customers  of  the 
Transmission  Provider.  *  •  *" 
Cooperative  Power  argues  that  the 
definition  of  native  load  customers 
shoidd  recognize  that  joint  planning  is 
a  sufficient  criterion,  and  that 
construction  and  operation  by  the 


"'TAPS  filed  a  response  opposing  these  requests 
for  rehearing.  (TAPS  Response).  As  we  explained 
above,  we  will  accept  the  TAPS  Response. 

»»74  FERC  at  61.018. 


'"  FERC  Stats,  k  Regs,  at  31.754:  mimeo  at  351. 
"*  FERC  Stats.  &  Regs,  at  31.754-55:  mimeo  at 
353. 
>**FERC  Stals.  &  Regs,  at  31.794:  mimeo  at  467. 


•"E.g.,  to  protect  wholesale  purchasers — and,  by 
extension,  ultimate  consumers — from  losing  service 
unjustly:  to  provide  the  Commission  an  opportunity 
to  ensure  that  the  termination  is  just  and 
reasonable.  77  FERC  at  61.171. 

•'Id. 


12350  Federal  Register  /  Vol.  62.  No.  50  /  Friday,  March  14.  1997  /  Rules  and  Regulations 

i 


transmission  provider  should  not  be 
necessary  fOr  native  load  status  to  be 
conferred.  It  asserts  that  under  joint 
planning,  the  loads  of  transmission-only 
customers  are  considered  native, 
therefore  the  Commission  should 
eliminate  the  word  power  from  the 
definition.**^ 

NRECA  and  TDU  Systems  state  that 
traditional  wholesale  customers  that 
have  long  been  on  the  system,  have 
assisted  in  paying  for  past  expansions, 
and  will  likely  continue  to  be  captive  to 
a  provider's  monopoly  transmission 
service,  should  have  "native  load 
equivalent"  rights  if  they  take  network 
or  long-term  firm  service.  If  the 
transmission  provider  has  planned  and 
will  plan  in  the  future  for  a  customer's 
full  or  partial  needs,  they  argue  that  the 
customer  should  be  treated  as  the 
equivalent  of  native  load.  They  point 
out  that  section  1.19  of  the  tariff  limits 
native  load  status  only  to  wholesale 
power  customers  of  the  transmission 
provider. 

VA  Com  argues  that  the  definition  of 
native  load  in  section  1.19  of  the  tariff 
should  include  existing  distribution 
cooperatives  and  others  who  currently 
provide  service  to  end  users. 

Commission  Conclusion 

We  reject  Cooperative  Power's 
suggestion  to  include  transmission-only 
point-to-point  customers  in  the 
definition  of  native  load.  We  note  that 
network  customers  are  provided  with 
rights  comparable  to  native  load 
customers  because  the  transmission 
provider  includes  their  network 
resources  and  loads  in  its  long-term 
planning  horizon.  However,  a  point-to- 
point  transmission  service  customer  is 
not  similarly  situated  to  native  load  and 
Network  Customers.  The  Network 
service  formula  rate  requires  the 
Network  customer  to  pay  a  load-ratio 
share  of  the  costs  of  the  transmission 
provider's  transmission  system  on  an 
ongoing  basis,  while  a  point-to-point 
transmission  service  customer  is  only 
responsible  for  paying  on  a  contract 
demand  basis  over  the  contract  term. 
The  network  customer  and  the  native 
load  of  the  transmission  provider  pay  ail 
the  residual  costs  of  the  transmission 
system  and  face  greater  risks  of  rate 
fluctuations  due  to  facility  additions 
and  variations  in  load  of  both  its  and 
other  customers.  In  contrast,  the  point- 
to-point  transmission  service  customer 


*"  Dairylaod  filed  a  supplemental  request  for 
rehearing  raising  similar  arguments.  (Dairyland 
Supplement).  We  will  accept  this  pleading  as  a 
motion  for  reconsideration,  not  as  a  request  for 
rehearing,  because  it  was  not  filed  mrithin  the  30- 
day  statutory  period  for  rehearing  requests.  See  16 
U.S.C$B2Sl(a). 


may  be  more  transitory  in  nature 
electing  shorter  terms  of  service  and 
specific  forms  of  service  tailored  for 
discrete  services  over  specific  time 
periods  that  do  not  necessarily  enter 
into  the  transmission  provider's 
planning  horizon.  To  the  extent  a 
transmission  customer  desires  similar 
rights  and  cost  responsibilities  to  a 
native  load  customer,  it  can  always  elect 
to  take  network  service. 

We  further  note  that,  in  granting  a 
right  of  first  refusal  to  existing 
customers,  we  afforded  existing 
transmission  only  point-to-point  * 

customers  a  priority  to  continue  to  use 
the  transmission  provider's  system. 

VA  Com's  proposed  change  to  the 
definition  of  native  load  was  made  in 
conjunction  with  its  proposed  change  in 
the  reservation  priority  (highest  priority 
for  "native  load",  followed  by  firm 
contract  customers  and  lastly,  non-firm 
customers).  Because  we  are  rejecting  VA 
Com's  proposed  reservation  priority  (see 
Section  IV.G.3.a.  above),  we  will  also 
reject  its  proposed  conforming  change  to 
the  definition  of  native  load  as  proposed 
by  VA  Com. 

g.  Off-System  Sales 

Regarding  the  unbundling  of  off- 
system  sales,  the  Final  Rule  required 
that  all  bilateral  economy  energy 
coordination  contracts  executed  before 
the  effective  date  of  Order  No.  888  must 
be  modified  to  require  unbundling  of 
any  economy  energy  transaction 
occurring  after  December  31.  1996.*" 
Concerning  the  treatment  of  revenues 
from  transmission  associated  with  ofi^- 
system  sales,  the  Commission  stated  in 
the  Final  Rule  that  revenue  bom  non- 
firm  services  should  continue  to  be 
reflected  as  a  revenue  credit  in  the 
derivation  of  firm  transmission  tariff 
rates.-** 

Rehearing  Requests 

Montana  Power  asserts  that  the 
Commission  should  clarify  that  off- 
system  sales  that  originate  from 
generating  plants  or  power  purchases 
outside  the  transmission  provider's 
system  and  do  not  use  the  transmission 
provider's  transmission  system  should 
not  be  automatically  assessed  point-to- 
point  charges. 

Maine  Public  Service  asks  the 
Commission  to  clarify  that  revenues 
from  off-system  sales  are  not  to  be 
credited  where  the  sales  do  not  use  the 
transmission  provider's  system 
(referencing  sections  1.44  and  8.1  of  the 
pro  forma  tariff).  Maine  Public  Service 
states  that  it  makes  sales  from  Maine 


Yemkee  (which  is  not  located  on  Maine 
Public  Service's  system)  to  customers 
not  on  its  system  and  that  it  should  not 
have  to  credit  these  sales  revenues  to  its 
transmission  customers. 

Wisconsin  Municipals  asks  the 
Commission  to  clarify  that  the  provision 
and  level  of  revenue  credits  are  rate 
issues  and  that  if  parties  have  negotiated 
provisions  for  revenue  credits,  the  Final 
Rule  cannot  be  used  to  avoid  obligations 
undertaken  in  a  settlement. 

Commission  Conclusion 

Utilities  must  take  all  transmission 
services  for  wholesale  sales  under  new 
requirements  contracts  and  new 
coordination  services  under  the  same 
tariff  used  by  eligible  customers.  The 
Commission  provided  an  extension 
until  December  31,  1996.  for  utilities  to 
take  transmission  service  under  the 
same  tariff  for  their  economy  energy 
transactions,  certain  power  pooling 
arrangements,  and  other  multi-lateral 
arrangements.*''  The  above  criteria, 
however,  only  apply  when  a  utility 
transmission  system  is  being  used  to 
accommodate  off-system  sales. 
Therefore,  a  utility  would  not  be 
required  to  take  point-to-point 
transmission  service  if  its  transmission 
system  is  not  being  used  for  the 
transaction. 

Maine  Public  Service's  concern  is 
misplaced.  Maine  Public  Service  states 
that  certain  of  its  sales  do  not  use  its 
own  transmission  system  and  that  it 
pays  other  utilities  for  such 
transmission  service.  However,  Section 
8.1  only  specifies  the  treatment  of 
revenues  the  transmission  provider 
receives  from  transmission  service  it 
provides  itself  when  making  third-party 
sales  using  point-to-point  transmission 
service  under  its  tariff.  If  Maine  Public 
Service  is  not  the  transmission  provider 
for  these  third-party  sales,  then  Section 
8.1  does  not  apply  to  such  transactions. 

Wisconsin  Municipals'  argument  with 
respect  to  prior  settlements  has  been 
previously  addressed  in  Section 
rV.D.l.c.(2)  (Energy  Imbalance 
Bandwidth). 

h.  Requirements  Agreements 

A  detailed  description  of  the 
Commission's  unbundling  requirements 
pertaining  to  requirements  agreements 
is  described  below. 

Rehearing  Requests 

Blue  Ridge  requests  that  the 
Commission  clarify  the  definitions  of 
requirements,  economy  and  non- 
economy  energy  coordination 
agreements.  In  addition.  Blue  Ridge 


•'  FERC  Stats,  k  Itegs.  at  31.700;  mimeo  at  191. 
«»  FERC  SUts.  ft  Regs,  at  3 1 .73«;  mimeo  at  304. 


"»  FERC  Slau.  ft  Reff.  at  31.700:  mimeo  at  191. 
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seeks  clarification  regarding  which 
dates  are  to  be  used  to  distinguish 
between  existing  and  new  contracts 
(July  11. 1994  or  July  9, 1996). 

Commission  Conclusion 

The  definitions  of  economy  and  non- 
economy  energy  coordination 
agreements  are  addressed  in  section 
IV.F.4.  (Bilateral  Coordination 
Arrangements).  With  respect  to  Blue 
Ridge's  concern  regarding  requirements 
agreements,  we  defined  requirements 
contracts  broadly  in  section  35.28(b)(1) 
of  the  Commission's  regulations  as  "any 
contract  or  rate  schedule  under  which  a 
public  utilify  provides  any  portion  of  a 
customer's  bundled  wholesale  power 
requirement?."  The  definition  is 
intended  to  encompass  partial 
requirements  service,  since  that  service 
is  intended  to  meet  the  bundled  load 
requirements  of  a  customer  that  is  not 
provided  from  other  sources  such  as 
self-generation  or  unit  power  purchases. 
In  contrast,  a  non-economy  energy 
coordination  agreement  is  not  intended 
to  meet,  by  itself,  the  entirety  of  a 
customer's  bundled  power  requirement 
or  the  residual  partial  power 
requirement  of  a  customer.  For  example, 
a  50  MW  unit  power  purchase  or  a  long- 
term  firm  power  purchase  would  supply 
long-term  firm  power  but  a  customer 
would  likely  need  an  additional  partial 
requirements  agreement  to  supply  the 
residual  amount  of  its  load  requirement 

Regarding  Blue  Ridge's  request  for 
clarification  of  the  dates  for  new  and 
existing  agreements,  the  Commission 
explicitly  stated  in  Order  No.  888  that 
any  bilateral  wholesale  coordination 
agreements  executed  after  July  9, 1996 
would  be  subject  to  the  functional 
unbundling  and  open  access 
requirements  set  forth  in  the  Rule.***  In 
addition,  the  Commission  required  that 
all  bilateral  economy  energy 
coordination  contracts  executed  on  or 
before  July  9. 1996  be  modified  to 
require  unbundling  of  any  economy 
energy  transaction  occurring  after 
December  31.  1996.  The  Commission 
permitted  all  non-economy  energy 
bilateral  coordination  agreements 
executed  before  July  9. 1996  to  continue 
in  effect  subject  to  section  206 
complaints. 

For  the  purpose  of  distinguishing 
between  existing  and  new  wholesale 
requirements  contracts  and  for  stranded 
investment  recovery  provisions,  the 
Commission  established  July  11, 1994  as 
the  applicable  date.*"  For  a  utilify  to 
recover  stranded  investment  costs  in 


new  requirements  contracts,  it  must 
include  explicit  provisions  in  the 
contract  for  stranded  investment 
recovery.  Existing  requirements 
contracts  would  not  need  a  similar 
provision  to  be  eligible  for  stranded 
investment  recovery.***  Utilities  are 
required  to  unbundle  all  new 
requirements  contracts.  The 
requirement  that  utilities  unbundle 
existing  wholesale  requirements 
contracts  is  for  informational  purposes 
and  will  enable  existing  requirements 
customers  to  evaluate  and  compare  the 
transmission  component  of  existing 
contracts  to  alternative  contracts  prior  to 
the  existing  contracts'  expiration  dates. 

i.  Use  of  Distribution  Facilities 

The  Commission  received  requests  for 
clarification  regarding  this  issue  which 
was  not  specifically  addressed  by  the 
Commission  in  the  Final  Rule. 

Rehearing  Requests 

CSW  Operating  Companies  asks  the 
Commission  to  make  clear  that  to  the 
extent  a  transmission  provider  makes 
available  to  transmission  customers  the 
use  of  distribution  facilities,  the  terms 
governing  the  use  of  and  the  charges  for 
such  use  should  be  set  forth  in  the 
customer's  service  agreement 

Commission  Conclusion 

Utilities  are  free  to  include  customer- 
specific  terms  and  conditions  or  terms 
and  conditions  limited  to  certain 
customers  [e.g.,  a  distribution  charge)  in 
a  customer's  service  agreement  and/or 
the  network  customer's  network 
operating  agreement ' 

j.  Losses 

The  Commission  received  requests  for 
clarification  regarding  this  issue  which 
was  not  specifically  addressed  by  the 
Commission  in  the  Final  Rule. 

Rehearing  Requests 

VT  DPS  asserts  that  network 
customers  should  not  have  to  bear 
losses  twice — the  tari&  allow  collection 
of  losses  over  all  network  load,  even 
that  supplied  by  behind  the  meter 
generation.  It  argues  that  losses  should 
only  be  paid  on  power  actually 
transmitted  over  the  company's  system. 

Commission  Conclusion 

The  pro  forma  tariff  neither  specifies 
the  applicable  Real  Power  Loss  factors 
(see  tariff  section  28.5)  nor  the  demand 
levels  to  which  the  loss  factors  should 
be  applied.  Accordingly,  concerns 
regarding  the  loss  calculation  for  a 
customer  should  be  raised  when  the 


*o*FERC  StaU.  ft  Regs,  at  31.729-30;  mimeo  at 
277-78. 
•"ACmeoat  769. 


«»FERC.SUte.  ft  Regs,  at  33.110  and  31.804-05: 
mimeo  at  85  and  497-98. 


transmission  provider  files  with  the 
Commission  a  service  agreement  for  a 
network  customer. 

k.  Modification  of  Non-Rate  Terms  and 
Conditions 

The  Commission's  requirements 
pertaining  to  modification  of  non-rate 
terms  and  conditions  is  described 
below. 

Rehearing  Requests 

TAPS  asserts  that  the  language  of 
section  35.28(c)(l)(v)  and  the  preamble 
of  Order  No.  888  are  inconsistent.  TAPS 
argues  that  the  Commission  should 
require  a  demonstration  of  consistency 
with  and  superiority  to  the  terms  and 
conditions  of  the  pro  forma  tariff  and 
indic:ate  that  it  will  not  allow  deviations 
that  seek  to  withdraw  the  minimum 
terms  and  conditions  of  non- 
discriminatory transmission.  According 
to  TAPS,  the  Commission  should  also 
clarify  that  the  Commission  will  not  let 
onerous  tariff  terms  creep  in  through  the 
back  door,  i.e.,  through  service 
agreements.  TAPS  also  maintains  that 
the  Commission  should  not  allow 
transmission  providers  to  use 
conformity  as  an  excuse  to  evade 
commitments. 

Commission  Conclusion 

Order  No.  888  allows  a  utilify  the 
flexibilify  to  propose,  after  the 
compliance  tariffs  go  into  effect,  to 
modify  non-rate  terms  and  conditions  of 
the  tariff  if  it  can  "demonstrated  that 
such  terms  *  *  *  are  consistent  with,  or 
superior  to,  those  in  the  compliance 
tariff."  These  are  the  same  principles 
that  are  referenced  in  the  regulation 
language  (deviations  allowed  if  the 
transmission  provider  can  demonstrate 
the  deviation  is  consistent  with  the 
principles  of  Order  No.  888).  While 
utilities  are  free  to  file  revised  tariffs 
after  their  compliance  filings,  any  filing 
including  service  agreements  will  be 
carefully  reviewed  by  the  Commission 
to  assure  that  the  revised  tariffs  and 
servic:e  agreements  are  just  and 
reasonable  and  consistent  with  the 
principles  of  Order  No.  888. 

With  regard  to  TAPS'  concern  about 
transmission  providers  evading 
commitments,  we  reiterate  that  we  will 
not  require  abrogation  of  existing 
contracts  (and  the  commitments 
reflected  therein)  except  on  a  case- 
specific  basis. 

1.  Miscellaneous  Tariff  Modifications 

(1)  Ancillary  Services 

The  Commission  explained  that  the 
pro  forma  tariff  incorporates  conforming 
revisions  consistent  with  the 


12352  Federal  Register  /  Vol.  62.  No.  50  /  Friday,  March  14,  1997  /  Rules  and  Regulations 


determinations  discussed  in  the  Final 
Rule.-w* 

(2)  Clarification  of  Accounting  Issues 

In  the  Final  Rule,  the  Commission 
offered  clarifications  on  the  Final  Rule 
pro  forma  tariff  requirements  and 
certain  other  accounting  issues  related 
to  the  Final  Rule.-*'" 

(a)  Transmission  Provider's  Use  of  Its 
System  (Charging  Yourself) 

In  the  Final  Rule,  the  Commission 
stated  that  the  purpose  of  functional 
unbundling  is  to  separate  the 
transmission  component  of  all  new 
transactions  occurring  under  the  Final 
Rule  pro  forma  tariff,  thereby  assisting 
in  the  veriffcation  of  a  transmission 
provider's  compliance  with  the 
comparability  requirement.  With  respect 
to  off-system  sales,  the  Commission 
stated  that  the  transmission  provider 
would  book  to  operating  revenue 
accounts  those  revenues  received  from 
the  customer  to  whom  it  made  the  off- 
system  sale.-" '  The  Commission 
required  that  the  transmission  service 
component  and  energy  component  of 
those  revenues  be  recorded  in  separate 
subaccounts  of  Account  447,  Sales  for 
Resale. 

Rehearing  Requests 

APPA  argues  that  the  revenue  from 
the  transmission  component  of  all  off- 
system  uses  must  be  included  in  the 
credit  if  comparability  is  to  be  achieved. 

APPA  also  argues  that  booking 
revenue  credits  to  Account  447  for  a  test 
year  reduction  does  not  ensure  timely 
receipt  by  customers.  It  asserts  that  a 
monthly  pass-through  to  all  firm 
transmission  customers  is  needed. 

APPA  further  argues  that  a  properly 
functioning  revenue  credit  does  away 
with  the  perception  of  disparate 
treatment  of  network  and  point-to-point 
customers.  Similarly,  TDU  Systems 
argues  that  comparability  requires  that 
revenues  attributable  to  transmission 
owners'  use  of  their  transmission 
systems  be  flowed  through  to  customers' 
henefit  immediately  so  that 
transmission  owners  and  customers 
receive  comparable  price  signals  with 
regard  to  their  uses  of  the  system. 

Commission  Conclusion 

The  precise  methodology  to  be  used 
to  credit  revenues  from  off-system  sales 
for  the  benefit  of  the  tariff  customers 
should  be  addressed  in  the  compliance 
filing  proceedings  and  will  depend  on 


the  particular  rate  design  methodology 
that  is  ultimately  employed.  APPA's 
proposed  monthly  pass-through  of 
revenue  credits  raises  potential  issues 
including;  (1)  use  of  estimates  versus 
actuals;  (2)  the  appropriate  time  period 
to  be  utilized;  and  (3)  firm  versus  non- 
firm  distinctions.  Accordingly,  the  issue 
of  determining  appropriate  revenue 
credits  is  properly  left  for  case^y-case 
.determinations.  However,  we  agree  with 
APPA  that  revenue  from  the 
transmission  component  of  all  off- 
system  uses  of  the  transmission  system 
(whether  by  the  transmission  provider 
or  a  transmission  customer)  must  be 
treated  on  a  comparable  basis,  whether 
through  rate  design  or  through  revenue 
credits. 

(b)  Facilities  and  System  Impact  Studies 

In  the  Final  Rule,  the  Commission 
explained  that  comparability  mandates 
that  to  the  extent  a  transmission 
provider  charges  transmission 
customers  for  the  costs  of  performing 
specific  facilities  studies  or  system 
impact  studies  related  to  a  service 
request,  the  transmission  provider  also 
must  separately  record  the  costs 
associated  with  specific  studies 
undertaken  on  behalf  of  its  own  native 
load  customers,  or,  for  example,  for 
making  an  off-system  sale."*'^ 

Rehearing  Requests 

No  requests  for  rehearing  addressed 
this  matter. 

(c)  Ancillary  Services 

In  the  Final  Rule,  the  Commission 
indicated  that,  at  this  time,  it  was  not 
convinced  that  the  amounts  involved  or 
the  difficulty  associated  with  measuring 
the  cost  of  ancillary  services  warrants  a 
departure  from  our  present  accounting 
requirements.-*" 

Rehearing  Requests 

No  requests  for  rehearing  addressed 
this  matter. 

(3)  Miscellaneous  Clarifications 

(a)  Electronic  Format 

In  the  Final  Rule,  the  Commission 
required  that  public  utilities,  in  addition 
to  complying  with  the  requirements  of 
Part  35,  submit  a  complete  electronic 
version  of  all  transmission  tariffs  and 
service  agreements  in  a  word  processor 
format,  with  the  diskette  labeled  as  to 
the  format  (including  version)  used, 
initially  and  each  time  changes  are 
filed.*'* 
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"opERC  SUts.  &  Regs,  at  31.763-64;  mimeo  at 
379-«0. 

•'  ■  FERC  SUts.  &  Regs,  at  31 .764:  mimeo  at  380- 
81. 


♦"  FERC  Stats,  k  Regs,  at  31,764:  mimeo  al  381- 
82. 

<"FERC  StaU.  &  Regs,  at  31.764-65:  mimeo  al 
382-83. 

"<FERC  Slats,  k  Regs,  at  31.766:  mimeo  at  386. 


Rehearing  Requests 

No  requests  for  rehearing  addressed 
this  matter. 

(b)  Administrative  Changes 

In  the  Final  Rule,  the  Commission  set 
forth  a  number  of  tariff  modifications 
that  it  indicated  needed  no  further 
explanation.*'^ 

8.  Specific  Tariff  Provisions 

The  Commission  attached  a  pro  forma 
tariff  to  the  Final  Rule  as  Appendix  D. 
A  number  of  entities  have  sought 
rehearing  of  various  sections  of  that  pro 
forma  tariff.  Their  arguments  and  the 
Commission's  responses  are  set  forth 
below. 

Rehearing  Requests 

Oklahoma  G&E  asks  that  the 
Commission  add  a  definition  for 
"Interconnection"  that  would  be  an 
interface  where  one  or  more  points  of 
delivery  or  points  of  receipt  are  located. 

Conunission  Conclusion 

We  disagree  with  Oklahoma  G&E  that 
there  is  a  need  to  add  a  definition  for 
"Interconnection"  to  the  Final  Rule  pro 
forma  tariff.  Oklahoma  G&E  has  not 
supported  its  need  for  the  proposed 
change  and  has  failed  to  identify  any 
potential  problems  that  may  result  if  its 
definition  is  not  included. 

Sections  1.12, 15.4  and  32.4 

Rehearing  Requests 

Cajun  argues  that  the  Commission 
should  mandate  joint  planning  in  the 
development  of  Facilities  Studies.  It 
alleges  that  a  transmission  provider's 
independent  long-range  plans 
frequently  include  longer,  higher 
voltage  facilities  than  are  needed  for  the 
transmission  customers'  requirements.  It 
further  alleges  that  absent  mandatory 
joint  transmission  planning,  the 
transmission  customers  will  always  be 
paying  for  the  incremental  capacity  cost 
of  transmission  enhancements  that  only 
fit  into  the  Transmission  Provider's 
independent  long-range  plans. 

Commission  Conclusion 

A  joint  planning  mandate  as 
recommended  by  Cajun.  NRECA  and 
others  is  beyond  the  scope  of  this 
proceeding.  However,  the  Commission 
encourages  utilities  to  engage  in  joint 
planning  with  other  utilities  and 
customers  and  to  allow  affected 
customers  to  participate  in  facilities 
studies  to  the  extent  practicable. 
Moreover,  on  a  regional  basis,  the 
Commission  encourages  the  formation 


<"  FERC  StaU  h  Regs,  at  31.766-67;  mimeo  at 
386-88. 
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of  RTGs  and  ISOs  to  represent  the  needs 
of  all  participants  in  a  region  in  the 
planning  process. 

Section  1.14 

Rehearing  Requests 

CCEM  asserts  that  the  term  Good 
Utility  Practice  is  vague.  It  argues  that 
the  Commission  should  delete  the 
reference  to  regional  practices,  but  if  it 
does  not,  the  term  should  be  clearly 
defined  in  each  utility's  tariff. 

Commission  Conclusion 

•  The  Commission  recognizes  that 
unique  operating  practices  and 
conditions  exist  on  a  regional  basis 
throughout  the  industry.  Accordingly, 
the  Commission  permits  certain 
deviations  to  the  non-price  terms  and 
conditions  of  the  tariff.  In  the  Final 
Rule,  we  stated  that  any  proposed 
modifications  by  the  utility  to  the  tariff 
to  recognize  regional  operations  and 
practices  must  be  demonstrated  to  be 
reasonable,  generally  accepted  in  the 
region,  and  consistently  adhered  to  by 
the  transmission  provider.*" 

Sections  1.22  and  1.25 

Rehearing  Requests 

Blue  Ridge  requests  clarification  that 
a  portion  of  a  designated  network 
resource  need  not  consist  of  the  entirety 
of  a  generating  unit. 

Commission  Conclusion 

Blue  Ridge's  request  for  clarification 
in  the  definition  of  "Network  Load"  in 
Tariff  Section  1.22  and  "Network 
Resource"  in  Tariff  Section  1.25  is  not 
necessary.  Blue  Ridge's  concerns  are 
based  on  the  mistaken  premise  that  a 
designated  network  resource  must 
consist  of  the  entirety  of  a  generating 
unit.  Tariff  sections  1.25  and  30.1 
explicitly  specify  that  a  network 
resource  can  be  a  portion  of  a  generating 
resource  or  unit.  Indeed,  the 
Commission  recently  emphasized  this 
point: 

Ohio  Cooperatives  have  disregarded  the 
fact  that  a  designated  resource  can  be  a  part 
of  a  unit.  In  this  example.  Ohio  Cooperatives 
would  make  two  network  designations  for 
the  300  MW  unit:  a  100  MW  designation  for 
the  100  MW  load  on  one  system  and  a  200 
MW  designation  for  the  200  MW  on  the  other 
system.*'^ 


«'»FERC  Slats,  ft  Regs,  at  31.770:  mimeo  at  397- 
98.  The  Commission  has  applied  its  approach  to 
regional  practices  in  filings  made  in  compliance 
with  Order  No.  888.  See.  e.g.,  American  Electric 
Power  Service  Corporation,  et  al..  78  FERC  1 61.070 
(1997);  Allegheny  Power  System,  Inc..  et  al.,  77 
FERC  1 61.266  (1996);  Atlantic  City  Electric 
Company,  et  al..  77  FERC  1 61.144  (1996). 

^i^Order  On  Non-Rate  Terms  and  Conditions.  77 
FERC  1 61 .144  (m/meo  al  15-16)  (1996). 


Sections  1.25  and  30.1 

Rehearing  Requests 

TDU  Systems  asserts  that  these 
sections  should  not  be  read  to  require 
assignment  of  specific  Network 
Resources  to  specific  control  areas.  They 
state  that  multiple  control  area  network 
customers  need  to  be  able  to  dispatch 
their  resources  economically  to  serve 
their  loads.  They  argue  that  the 
Commission  would  be  in  error  to 
require  that  a  transmission  customer's 
resources  be  segmented  if  they  are  being 
dispatched  to  serve  network  load  in  one 
of  several  control  areas  and  once  so 
segmented,  sales  from  such  imits  be 
considered  either  third-party  sales  or 
become  interruptible  as  to  network  load 
in  a  second  control  area  and  thus  are  not 
deemed  Network  Resources.  They 
further  argue  that  TDU  systems  with 
loads  and  resources  in  multiple  control 
areas  must  be  allowed  to  designate  as 
Network  Resources  for  each  control  area 
the  totality  of  their  resources  which 
meet  the  owned  or  purchased 
requirements  of  section  1.25. 

TDU  Systems  argues  that  these 
sections  should  be  revised  to  include 
resources  that  are  leased  by  a  network 
customer  on  terms  tantamount  to 
ownership,  or  which,  at  a  minimiun, 
afford  the  network  customer  a  first  call 
right  to  that  generating  resource. 

Commission  Conclusion 

TDU  Systems'  proposed  revision  to 
recognize  leased  resources  appears 
reasonable  and  we  revise  these  sections 
of  the  pro  forma  tariff,  in  relevant  part, 
as  follows  (new  text  underlined,  deleted 
text  in  brackets): 
1.25     Network  Resource:  Any 

designated  generating  resource 
owned,  [or]  purchased  or  leased  by 
a  Network  Customer  under  the 
Network  Integration  Transmission 
Service  Tariff. 
30.1     Designation  of  Network 

Resources:  Network  Resources  shall 
include  all  generation  owned,  [or] 
purchased  or  leased  by  the  Network 
Customer  designated  to  serve 
Network  Load  imder  the  Tariff. 

Sections  1.33  and  1.34 

Rehearing  Requests 

CCEM  states  that  sections  1.33  and 
1.34  should  be  changed  to  facilitate 
umbrella  service  agreements  that 
include  all  points  of  receipt  and 
delivery  on  a  transmission  provider's 
system. 

Commission  Conclusion 

Consistent  with  our  ruling  in  section 
IV.G.6  (Umbrella  Service  Agreement) 


regarding  umbrella  type  service 
agreements  for  short-term  firm  point-to- 
point  transmission  service,  we  will 
modify  sections  1.33  and  1.34  to  require 
that  Points  of  Receipt  and  Points  of 
Delivery  be  specified  in  the  service 
agreement  for  only  Long-Term  (more 
than  one  year)  Firm  Point-to-Point 
Transmission  service. 

Section  1.47 

Rehearing  Requests 

Wisconsin  Municipals  asks  the 
Commission  to  clarify  that  a  utilify  is 
not  prevented  frt)m  including  the  load 
of  interruptible  customers  in  the 
denominator  of  the  fraction  used  to 
perform  the  load  ratio  calculation.  It 
claims  that  this  is  important  in 
Wisconsin  where  the  transmission 
system  is  planned  without  regard  to  the 
distinction  between  firm  and 
interruptible  power  customers 
(interruptible  customers  are  not  subject 
to  interruption  for  transmission 
reasons). 

Commission  Conclusion 

The  treatment  of  interruptible  loads  in 
the  planning  and  operation  of  the 
Wisconsin  transmission  grid  present  a 
unique,  case-specific  situation  that  is 
best  addressed  on  a  case-by-case  basis. 
As  the  Commission  stated  in  the  Final 
Rule: 

all  tariCb  need  not  he  "cookie-cutter"  copies 
of  the  Final  Rule  tariff.  Thus,  under  our  new 
procedure,  ultimately  a  tariCT  may  go  beyond 
the  minimum  elements  in  the  Final  Rule  pro 
forma  tarifT  or  may  account  for  regional, 
local,  or  system-specific  factors.  The  tarifb 
that  go  into  effect  60  days  after  publication 
of  this  Rule  in  the  Federal  Register  will  be 
identical  to  the  Final  Rule  pro  forma  tariff; 
however,  public  utilities  then  will  be  free  to 
file  under  section  205  to  revise  the  tariffs, 
and  customers  will  be  free  to  pursue  changes 
under  section  206.i*'»i 

Section  1.48 

Rehearing  Requests 

Oklahoma  G&E  asks  the  Conunissicm 
to  clarify  that  the  term  "Transmission 
Service"  as  used  in  the  pro  forma  tariff 
includes  service  provided  on  a  network 
basis  as  well  as  on  a  point-to-point 
basis. 

Commission  Conclusion 

The  Commission  used  the  term 
"Transmission  Service"  throughout  the 
pro  forma  tariff  to  refer  only  to  point-to- 
point  service  and  not  network  service. 
We  also  note  that  the  term 
"transmission  service"  (in  lower  case), 
which  is  also  used  throughout  the  pro 


*'■  FERC  SUU.  ft  Regs,  at  31.770  n.  514;  muneo 
at  399  n.  514. 
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forma  tariff,  was  used  to  refer  to  both 
point-to-point  and  network  service. 
Oklahoma  G&E  has  not  identified  any 
problems  associated  with  our  use  of 
these  terms  and  therefore  has  not 
supported  its  proposed  modification. 

Section  1.49 

Rehearing  Requests 

Santa  Clara  and  Redding  state  that  the 
transmission  system  is  defined  as 
facilities  owned,  controlled  or  operated 
and  that  this  could  result  in  the  same 
transmission  facilities  being  the  part  of 
the  transmission  system  of  two  entities 
(e.g.,  COTP,  which  is  owned  by  TANC, 
but  operated  by  Western  Area  Power 
Administration  (WAPA)).  They  ask  the 
Commission  to  clarify  that  only  one 
such  entity  should  have  the  obligation 
to  provide  transmission  service. 

(Jonunission  Conclusion 

This  presents  a  fact-specific  situation 
that  is  best  addressed  on  a  case-by-case 
basis.  This  situation  would  appear  to 
arise  for  WAPA  and  TANC  only  if  either 
utility  receives  a  request  for  reciprocal 
transmission  service  or  if  either  utility 
files  a  voluntary  tariff.  The  appropriate 
entity  to  include  the  COTP  facility  in  its 
transmission  system  for  purposes  of  a 
transmission  tariff  may  depend  upon 
the  circumstances  of  the  transmission 
request.  Therefore,  a  resolution  of  this 
question  is  appropriately  deferred  until 
such  time  as  reciprocal  service  using  the 
COTP  facility  is  requested. 

Section  3 

Rehearing  Requests 

CCEM  asks  the  Commission  to  clarify 
that  a  transmission  customer  may 
switch  its  supplier  of  ancillary  services. 

Commission  Conclusion 

The  Final  Rule  requires  that 
transmission  customers  obtain  all 
necessary  ancillary  services  for  their 
transactions.  They  must  purchase 
certain  of  these  services  from  the 
transmission  provider,  but  can  self 
supply  or  obtain  certain  services  from  a 
third  party.  Consistent  with  these 
requirements,  a  transmission  customer 
may  switch  suppliers  of  ancillary 
services  not  required  to  be  provided  by 
the  transmission  provider  if  it  continues 
to  demonstrate  that  it  satisfies  its 
ancillary  service  obligations. 

Section  5.1 

Rehearing  Requests 

ConEd  points  out  that  this  section 
applies  to  Transmission  Service,  which 
the  tariff  defines  to  mean  point-to-point 
service  only.  It  requests  that  this  section 
be  clarified  to  include  network  service. 


Commission  Conclusion 

The  use  of  the  term  "Transmission 
Service"  in  section  5.1  of  the  pro  forma 
tariff  was  an  inadvertent  error.  We  will 
change  the  term  "Transmission  Service" 
used  in  section  5.1  to  "transmission 
service"  so  as  to  include  both  point-to- 
point  and  network  transmission  service. 

Section  6 

Rehearing  Requests 

CCEM  asks  the  Commission  to  require 
that  the  text  of  the  required  sworn 
statement  by  non-transmission  owning 
entities  that  they  are  not  assisting  an 
Eligible  Customer  be  included  in  the 
tariff. 

Commission  Conclusion 

We  will  deny  CCEM's  request  as 
unnecessary.  The  Commission  does  not 
believe  that  it  must  mandate  the  precise 
text  of  the  required  sworn  statement. 
Rather,  the  entity  requesting 
transmission  service  properly  has  the 
burden  of  explaining  in  a  sworn 
statement  the  circumstances  of  its 
service  request,  including  on  whose 
behalf  it  may  be  requesting  service  (for 
itself  or  for  another  party). 

Sections 

Rehearing  Requests 

CCEM  argues  that,  consistent  with 
Commission  policy  for  natural  gas 
pipelines,  transmission  provider; 
should  be  required  to  refund  all 
"penalties"  that  are  in  excess  of  the 
costs  incurred  to  balance  transmitting 
system  operations  (citing  Transco,  55 
FERC  1 61,446  at  62,372  (1991)  and 
TETCO,  62  FERC  1 61,015  at  61,117 
(1993)). 

Commission  Conclusion 

CCEM's  argument  is  premature.  Order 
No.  888  did  not  establish  a  rate  or  a 
penalty  for  Energy  Imbalance  Service. 
CCEM  is  free  to  raise  this  concern  at 
such  time  as  utilities  file  their  proposed 
rates  for  Energy  Imbalance  Service. 

Section  11 

Rehearing  Requests 

CCEM  contends  that  an  unconditional 
and  irrevocable  letter  of  credit  is 
extremely  costly  to  obtain  and  could  be 
used  as  subterfuge  for  discriminatorily 
denying  service.  CCEM  argues  that  if  an 
irrevocable  letter  of  credit  is  used,  a 
transmission  provider  should  not  be 
able  to  draw  on  it  until  it  tenders  a  bill 
that  has  been  improperly  refused. 
(CCEM  attached  a  proposed  conditional 
letter  of  credit  to  its  rehearing  request). 
Several  entities  argue  that  a  letter  of 
credit  should  not  be  required  for 


existing  customers  with  a  satisfactory 
credit  history  and  should  only  apply  to 
new  customers  or  those  with  a  history 
of  payment  delinquency.*" 

Commission  Conclusion 

While  a  transmission  provider  may 
require  an  unconditional  and 
irrevocable  letter  of  credit,  ff  a  customer 
believes  that  the  transmission  provider 
unreasonably  rejected  an  alternative 
security  proposal,  it  may  seek  relief 
through  the  dispute  resolution 
procedures  established  in  Tariff  Section 
12.  Moreover,  if  a  customer  believes  a 
transmission  provider  is  attempting  to 
use  the  unconditional  and  irrevocable 
letter  of  credit  in  an  unduly 
discriminatory  manner,  it  may  file  a 
complaint  raising  such  concern  in  a 
section  206  filing. 

Section  12 

Rehearing  Requests 

According  to  Public  Service  Co  of  CO, 
the  dispute  resolution  procedures:  (1) 
Should  allow  a  party  to  appeal  an 
arbitration  award  on  the  basis  that 
arbitrators  have  misinterpreted  the 
requirements  of  the  pro  forma  tariff  and 
[2]  where  a  utility  is  a  member  of  an 
RTG,  should  allow  the  RTG  dispute 
resolution  procedures  to  be  exclusive. 
Otherwise,  Public  Service  Co  of  CO 
argues,  entities  may  perceive  that  the 
Commission's  procedures  are  more 
favorable  than  the  RTG's  and  decide  not 
to  join.  Moreover,  it  asserts  that  when  a 
utility  that  is  a  member  of  an  RTG  has 
a  dispute  with  a  customer  that  is  a  non- 
member,  the  customer's  forum  should 
be  the  Commission,  or  the  RTG's 
procedures  if  those  procedures  apply  to 
non-members. 

Dispute  Resolution  Associates  asks 
the  Commission  to  require  that  prior  to 
submission  of  disputes  for  arbitration  or 
Commission  disposition,  disputants 
should  be  required  to  pursue  a  mediated 
resolution  with  a  qualified  individual.  If 
unsuccessful,  it  states  that  parties  can 
elect  arbitration  or  Commission 
disposition.  If  successful,  it  states  that 
parties  will  have  avoided  litigation 
related  costs  and  will  not  have 
jeopardized  their  ongoing  business 
relationship.  Dispute  Resolution 
Associates  also  argues  that 
representatives  at  all  negotiating 
sessions  should  be  authorized  to  enter 
into  an  agreement  and  asks  that  the 
Commission  clarify  that  dispute 
resolution  is  one  of  the  minimum 
requirements  of  the  Final  Rule.  It  also 
asks  that  the  Commission  require  that 
any  filed  separate  retail  transmission 


*>*E.g..  Santa  Qara.  Redding.  TANC 
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tariffs  must  include  section  12  type 
dispute  resolution  procedures. 

Commission  Conclusion 

Concerning  the  first  issue  raised  by 
Public  Service  Co  of  CO,  even  if  the 
arbitrator  misinterprets  the 
requirements  of  the  pro  forma  tariff,  the 
dispute  resolution  procedures  require 
such  decision  (as  it  affects  terms  and 
conditions  of  service)  to  be  filed  with 
the  Commission.  Section  12.2  provides: 

The  final  decision  of  the  aifoitrator  must 
also  be  filed  with  the  Commission  if  it  affects 
jurisdictional  rates,  terms  and  conditions  of 
service  or  facilities. 

As  to  Public  Service  Co  of  CO's 
second  concern,  a  utility's  membership 
in  an  RTG  with  its  own  Dispute 
Resolution  Procedures  presents  a  fact 
specific  situation  to  which  a  generic 
response  is  not  appropriate.  Whether 
both  parties  to  a  dispute  are  members  of 
the  RTG  or  only  one  of  the  parties  is  a 
member  may  have  some  bearing  on 
which  set  of  Dispute  Resolution 
Procedures  should  apply. 

Regarding  Dispute  Resolution 
Associates  concerns,  a  utility  is  fi:ee  to 
propose  an  initial  process  using 
"mediated  resolution  with  a  qualified 
individual"  prior  to  using  the  Dispute 
Resolution  Procedures.  However,  we  see 
no  need  to  modify  the  tariff  to  introduce 
such  a  proposed  requirement  as  the 
Commission  is  not  aware  of  other 
parties  similarly  claiming  excessive 
costs  or  the  threat  of  "jeopardizing 
ongoing  business  relationshiplsj"  due  to 
the  present  Dispute  Resolution 
Procedures.  Finally,  any  attempts  to 
delete  the  Dispute  Resolution 
Procedures  ht)m  any  tariff  on  file  with 
the  Commission  would  require  the 
transmission  provider  to  demonstrate 
that  its  proposed  modifications  are 
consistent  with  or  superior  to  the  pro 
forma  tariff  terms  and  conditions. 

Section  13.2 

Rehearing  Requests 

CCKM  asserts  that  the  term  "reserved 
service"  should  be  changed  to 
"requested  service."  Utilities  For 
Improved  Transition  and  Florida  Power 
Corp  assert  that  the  limitations  on 
unconditional  reservations  are  too 
stringent  and  that  the  Commission 
should  modify  the  third  sentence  of 
section  13.2  to  provide:  "If  the 
Transmission  System  becomes 
oversubscribed,  requests  for  longer- term 
service  may  preempt  requests  for 
shorter-term  service  up  to  a  time  period 
before  the  requested  commencement  of 
service  that  is  equal  to  the  requested 
term  of  service." 


Commission  Conclusion 

We  will  deny  CCEM's  request  to 
replace  the  term  "reserved  service"  in 
tariff  section  13.2  with  "requested 
service."  CCEM  has  not  attempted  to 
identify  any  uncertainties  caused  by  the 
current  wording  of  this  section  or 
explain  any  improvements  that  its 
proposed  change  would  make. 

Utilities  For  Improved  Transition  and 
Florida  Power  Corp's  proposal  to  revise 
the  deadline  for  when  reservations  for 
short-term  firm  transmission  become 
unconditional  is  contrary  to  the 
Commission's  intent  in  adopting  the       * 
conditional  reservation  approach  for 
short-term  firm  transmission  and  is 
rejected.  Specifically,  for  service 
requests  greater  than  a  single  day,  week 
or  month.  Utilities  For  Improved 
Transition  and  Florida  Power  Corp's 
proposal  decreases  the  period  of  time 
that  sucl^  request  is  conditional;  in  other 
words,  such  request  increases  the 
unconditional  reservation  period,  thus 
reducing  the  amount  of  longer-term 
transactions  that  the  transmission 
provider  can  accommodate. 

Sections  13.2  and  14.2 

Rehearing  Requests 

CCEM  notes  that  short-term  ffrm 
point-to-point  transmission  service 
customers  that  have  already  reserved 
service  have  a  right  to  match  any  longer- 
term  requests  for  service  before  being 
preempted  pursuant  to  section  13.2. 
However,  CCEM  states  that  these  tariff 
sections  do  not  establish  a  deadline  for 
when  such  right  must  be  exercised. 
Because  the  tariff  established  a 
conditional  reservation  period  for  short- 
term  firm  transmission  service  (during 
which  time  longer-term  firm 
transmission  requests  can  preempt 
shorter-term  conditional  reservations) 
CCEM  suggests  that  a  shorter-term  firm 
transmission  customer  should  be 
allowed  to  exercise  its  right  to  match 
longer-term  service  requests  up  until  the 
end  of  the  conditional  reservation 
period.  CCEM  requests'  a  similar 
clarification  for  non-firm  transmission 
service  but  does  not  propose  specific 
modification. 

Commission  Conclusion 

While  we  agree  with  CCEM  regarding 
the  need  to  establish  a  deadline  for 
exercising  the  right  to  match  longer- 
term  service  requests  for  both  short-term 
firm  and  non-firm  transmission  services, 
we  will  reject  CCEM's  proposed 
deadline  for  short-term  firm 
transmission  service.  CCEM's  proposed 
deadline  would  create  market 
inefficiency  by  allowing  the  holder  of 
the  shorter-term  firm  transmission 


service  an  excessive  amount  of  time  to 
exercise  its  right  to  match  the  longm- 
term  service.  We  feel  that  such  a 
proposal  could  constitute  a  form  of 
hoarding  that  would  stifle  the 
consummation  of  potential  transactions 
and  should  hot  be  allowed.  CCEM's 
proposal  would  work  to  the  detriment  of 
any  and  all  potential  customer(s) 
requesting  longer  short-term  firm 
transmission  service.  By  allowing  the 
original  transmission  customer  to  delay 
its  response,  the  subsequent  potential 
customer  will  be  disadvantaged  and 
'  may  be  required  to  make  last  minute 
alternative  arrangements. 

We  believe  that  an  especially  quick 
response  time  is  necessary  for  hourly 
non-firm  transmission  service  customers 
to  match  longer-term  service  requests. 
Hourly  non-firm  transmission  customers 
must  exercise  their  right  to  match 
longer-term  service  requests 
immediately  upon  notification  by  the 
transmission  provider  of  a  longer-term 
competing  request  for  non-firm 
transmission  service.  For  non-firm 
transmission  service  other  than  hourly 
transactions  and  short-term  firm 
transmission  service,  we  believe  a 
customer  should  exercise  its  right  to 
match  longer-term  service  requests  as 
soon  as  practicable.  The  prompt 
exercising  of  such  right  is  particularly 
critical  where  scheduling  deadlines  for 
such  transactions  are  imminent. 
However,  even  for  transactions  with 
longer  lead-times  before  service  is  to 
commence,  we  believe  a  response 
deadline  of  no  more  than  24  hours  from 
being  informed  by  the  transmission 
provider  of  a  longer-term  competing 
request  for  transmission  service  is 
appropriate.  Accordingly,  the  customer 
will  be  required  to  respond  to  the 
transmission  provider  as  soon  as 
practicable  after  notification  of  a  lon^r- 
term  request  for  service,  but  no  longer 
than  24  hours  frtHn  being  notified  or 
earlier  if  required  to  comply  with  the 
scheduling  requirements  for  such 
services  in  tariff  section  13.8  and  14.6. 
Tariff  sections  13.2  and  14.2  will  be 
modified  accordingly. 

Section  13.5 


Rehearing  Requests 

Several  utilities  argue  that  section 
13.5  is  too  broad  because  it  also  applies 
to  costs  that  are  included  in  rates  on  an 
embedded  cost  basis  (which  they  claim 
can  be  evaluated  when  the  transmission 
provider  makes  a  rate  filing). '•^o  They 
recommend  that  the  Commission 


a»£.g..  Florida  Power  Corp.  Utilitia*  For 
Improved  Transition.  VEPCO. 
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modify  the  last  sentence  of  the  section 
as  follows: 

If  redispatch  costs  or  Network  Upgrade 
costs  are  to  be  charged  to  the  Transmission 
Customer  on  an  incremental  basis  or  costs 
relating  to  Direct  Assignment  Facilities  that 
are  to  be  charged  to  the  Transmission 
Customer,  the  obligation  of  the  customer  to 
pay  such  costs  shall  be  speciRed  in  the 
Service  Agreement  prior  to  the  initiation  of 
service."  (Utilities  For  Improved  Transition 
at  74-75). 

Commission  Conclusion 

The  Commission's  intent  in  tariff 
section  13.5  was  to  require  that  any         t 
proposal  to  assess  incremental  charges 
to  a  customer  must  be  specified  in  that 
customer's  sei^ice  agreement.  Florida 
Power  Corp  and  VEPCO  correctly  note 
that  tariff  section  13.5  inadvertently 
requires  that  any  redispatch,  network 
upgrade  or  direct  assignment  facilities, 
whether  assessed  on  an  incremental 
basis  or  included  in  embedded  cost 
rates,  must  be  specified  in  a  customer's 
service  agreement.  To  eliminate  this 
unintended  result,  tariff  section  13.5  is 
revised  in  relevant  part  as  follows  (new 
text  underlined): 

Any  redispatch.  Network  Upgrade  or  Direct 
Assignment  Facilities  costs  to  be  charged  to 
the  Transmission  Customer  on  an 
incremental  basis  under  the  Tariff  will  be 
specified  in  the  Service  Agreement  prior  to 
initiating  service. 

Section  13.6 

Rehearing  Requests 

CCEM  asserts  that  the  term  "Good 
Utility  Practice"  should  be  deleted. 
CCEM  claims  that  the  inclusion  of 
regional  practices  in  Good  Utility 
Practice  makes  the  phrase  vague  and 
unpredictable.  CCEM  proposes  that  the 
Commission  replace  this  phrase  with  a 
qualifier  that  pertains  only  to  reliability 
and  safety.  According  to  PA  Coops, 
equal  priority  places  inordinate  and 
unwarranted  pressure  on  state  siting 
and  regulatory  authorities  to  approve 
transmission  projects  required  to 
provide  service  that  may  primarily 
benefit  out  of  state  parties.  NYSEG 
argues  that  the  Commission  is  not 
authorized  to  require  curtailment  of 
bundled  retail  service  because  it  does 
not  have  jiirisdiction  over  the  rates, 
terms,  and  conditions  of  such  service.  It 
asserts  that  transactions  subject  to 
proportional  curtailment  should  not 
include  a  transmitting  utility's  own  use 
of  its  system  to  transmit  its  owned  and 
purchased  generation  to  native  load 
customers  as  part  of  biuidled  retail 
service  or  services  under  rate  schedules 
that  are  grandfathered.  For  transactions 
subject  to  proportional  curtailment, 
NYSEG  argues  that  allocation  of 
curtailments  will  be  com{>arable  only  if 


those  multiple  transactions  being 
curtailed  are  of  the  same  type  of  service 
and  if  each  of  the  multiple  transactions 
is  for  the  same  duration — these 
curtailments  should  be  made  on  the 
same  basis  as  required  for  non-firm  PTP 
service.  It  asks  the  Commission  to 
clarify  that  the  curtailment  requirements 
are  not  applicable  to  existing 
transmission  contracts. 

Commission  Conclusion 

CCEM's  concerns  center  on  the 
inclusion  of  the  phrase  regional 
*  practices  in  the  deRnition  of  Good 
Utility  Practice  in  section  1.14  of  the  pro 
forma  tariff.  These  concerns  are 
answered  in  section  1.14  above. 

PA  Coops'  argument  that  long-term 
firm  point-to-point  transmission 
customers  should  be  curtailed  before 
network  service  customers  and  native 
load  ignores  the  fact  that  the     ' 
transmission  provider  has  an  obligation 
under  the  pro  forma  tariff  to  expand  or 
upgrade  its  transmission  system  in 
response  to  requests  for  such  long-term 
point-to-point  transmission  requests.  In 
turn,  such  long-term  firm  point-to-point 
transmission  customers  undertake  an 
obligation  to  pay  for  any  transmission 
facility  additions  necessary  for  the 
provision  of  service  pursuant  to  the 
tariff.  Comparability  requires  that  all 
long-term  firm  transmission  customer  be 
treated  on  a  not  unduly  discriminatory 
basis  in  terms  of  curtailment  priority. 

Regarding  NYSEG's  arguments,  the 
purpose  of  the  curtailment  provisions  of 
the  pro  forma  tariff  is  not  to  "requirfe) 
curtailment  of  bundled  retail  service"  as 
NYSEG  claims.  Rather,  the  provision 
simply  requires  the  transmission 
provider  to  curtail  network  and  point- 
to-point  transmission  services  on  a  basis 
comparable  to  the  curtailment  of  the 
transmission  provider's  service  to  its 
native  load.  Indeed,  we  have  repeatedly 
indicated  that  we  do  not  have 
jurisdiction  over  bundled  retail  sales. 

NYSEG's  concerns  regarding 
curtailment  provisions  in  existing 
contracts  are  addressed  abov6  in  Section 
rV.G.3.a.  (Pro-rata  Curtailment 
Provisions). 

Section  13.7 

Rehearing  Requests 

Utilities  For  Improved  Tnmsition  and 
Florida  Power  Corp  state  that  section 
13.7  of  the  pro  forma  tariff  makes  it 
uneconomic  to  engage  in  system  sales 
transactions  on  a  firm  basis  because  it 
requires  the  transmission  provider  to 
impose  a  separate  charge  for 
transmission  from  each  generating 
station.  They  ask  that  the  Commission 
clarify  that  if  there  is  a  sale  from 


multiple  generators,  a  reservation  of 
transmission  from  each  point  of  receipt 
will  be  required  only  in  the  amount  of 
the  expected  relative  contribution  of 
each  generating  station  to  the  energy 
that  is  sold.  If  it  is  not  so  clarified,  they 
argue  that  the  Commission  should  make 
one  of  the  following  modifications:  (1) 
permit  the  customer  to  designate  more 
than  one  generating  station  as  a  single 
point  of  receipt  if  it  provides  likely 
loadings  of  the  units  to  the  transmission 
provider;  (2)  provide  that  where  the 
customer  takes  service  from  a  group  of 
generating  stations  on  an  economic 
dispatch  basis,  the  reserved  capacity  is 
the  sum  of  the  reservations  at  the  points 
of  delivery  (must  also  provide  likely 
loadings);  or  (3)  add  a  new  subsection 
to  Article  31  that  provides  that  a 
network  integration  transiriission 
customer  may  also  reserve  service  on  a 
contract  demand  basis  for  periods  as 
short  as  one  day  (but  do  not  reduce  the 
one-year  minimum  term  for  load-based 
network  service). 

CSW  Operating  Companies  asserts 
that  the  Commission  should  permit 
sales  of  power  from  multiple  points  of 
receipt,  but  such  multiple  generating 
units  should  be  considered  a  single 
point  of  receipt.  According  to  CSW 
Operating  Companies,  this  provides 
maximum  flexibility,  lessens  the  need  to 
establish  secondary  points  of  receipt, 
and  is  consistent  with  FMPA  v.  FPL,  74 
FERC  1  61,006  at  61.014  (1996).  They 
ask  that  the  Commission  revise  section 
13.7(b)  to  provide:  "The  Transmission 
Customer  may  purchase  transmission 
service  to  make  sales  of  capacity  and 
energy  from  multiple  generating  units 
that  are  on  the  Transmission  Provider's 
Transmission  System.  Such  multiple 
generating  units  shall  be  considered  a 
single  Point  of  Receipt  when  the 
underlying  sale  is  to  be  made  on  a 
system  basis  and  not  from  specific 
generating  units."  (CSW  Operating 
Companies  at  10-11).  TAPS  requests 
that  the  Commission  clarify  that  a 
network  customer  may  make  system 
sales  to  third  parties  using  the  point-to- 
point  provisions  without  designating 
each  generating  resource  as  a  point  of 
receipt.  Moreover,  it  asks  that  if  the 
Commission  intends  to  depart  from 
FMPA  V.  FPL,  that  transmission 
providers  be  held  to  the  same  burden. 

Commission  Conclusion 

Several  utilities  request  rehearing  on 
the  tariffs  requirement  that  sales  of 
capacity  and  energy  from  multiple 
generating  units  must  be  designated  as 
multiple  points  of  receipt  under  point- 
to-point  transmission  service.  These 
parties  generally  claim  that  this  tariff 
requirement  makes  system  sales 
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transactions  uneconomical  and  is 
contrary  to  the  Commission's 
determination  in  FMPA  v.  FPL,  74  FERC 
161,006  at  61,014  (1996). 

As  the  Commission  stated  in  the  Final 
Rule: 

all  tariffs  need  not  be  "cookie-cutter"  copies 
of  the  Final  Rule  tariff.  Thus,  under  our  new 
procedure,  ultimately  a  tariff  may  go  beyond 
the  minimum  elements  in  the  Final  Rule  pro 
forma  tariff  or  may  account  for  regional, 
local,  or  system-specific  factors.  The  tariffs 
that  go  into  effect  60  days  after  publication 
of  this  Rule  in  the  Federal  Register  will  be 
identical  to  the  Final  Rule  pro  forma  tariff; 
however,  public  utilities  then  will  be  free  to 
file  under  section  205  to  revise  the  tariffs, 
and  customers  will  be  tee  to  pursue  changes 
under  section  206.i*2"i 

Utilities  that  advocate  modifying  the  pro 
forma  tariff  to  accommodate  system 
sales  are  free  to  file  their  specific 
proposals  with  the  Commission  in  a 
section  205  filing. ■'^z  Such  proposals  are 
best  reviewed  on  a  case-specific  basis 
where  the  type  of  system  sales  engaged 
in  by  the  transmission  provider  or 
transmission  customer  can  be  identified 
and  described  in  detail.  In  order  to 
ensure  comparability,  any  proposed 
tariff  modifications  submitted  in  order 
to  facilitate  system  sales  of  the 
transmission  provider  must  also  apply 
for  sales  by  transmission  customers  as 
well. 

Section  13.7(b) 

Rehearing  Requests 

Blue  Ridge  argues  that  because  imits 
at  the  same  geographic  location  can  be 
connected  to  the  system  at  different 
electrical  locations,  such  as  connections 
at  different  voltage  levels  (e.g.,  one  unit 
connected  at  500  kV  and  another  unit 
connected  at  230  kV),  the  Commission 
should  replace  the  phrase  "at  the  same 
generating  plant"  with  "at  the  same 
electrical  location."  (Blue  Ridge  at 
23-24). 

Commission  Conclusion 

• 

Blue  Ridge's  proposed  change  is 
unsupported.  The  rationale  supporting 
the  need  for  such  change  and  its 
intended  result  is  unclear  and 
unexplained  and  appears  to  be 
uiuiecessary  and  overly  restrictive. 
Many  generating  units  at  a  single  plant 
are  coimected  to  the  transmission  grid  at 
multiple  voltages.  Therefore,  taking 
Blue  Ridge's  proposal  to  its  logical  end, 
a  customer  could  face  an  additional 
charge  at  a  single  unit  for  every  voltage 
level  connection.  In  contrast,  the  intent 


"<  FERC  StaU.  &  Regs,  at  31.770  n.  S14-,iiuineo 
at  399  n.  514. 

''^  See  Conunonwealth  Edison  Company  and 
Conunonwealth  Edison  Company  of  Indiana,  Inc., 
78  FERC  1  61.090  (January  31.  1997). 


of  section  13.7(b)  of  the  pro  forma  tariff 
is  to  treat  multiple  units  at  a  single  plant 
as  a  single  point  of  receipt  to  avoid 
charging  a  customer  an  luinecessary 
additional  charge. 

Section  13.8 

Rehearing  Requests 

CCEM  asks  the  Commission  to  clarify 
that  permissible  scheduling  changes 
extend  to  changes  in  the  amount  of 
power  scheduled,  the  generation  source, 
and  delivery  and  receipt  points.  AMP- 
Ohio  asserts  that  if  the  transmission 
provider  can  accommodate  a  change, 
the  customer  should  be  able  to  change 
its  schedule  less  than  20  minutes  before 
the  hour  or  during  the  hour,  and  during 
an  emergency  or  when  the  customer  is 
attempting  to  remain  within  the  1.5% 
deviation  band.  It  also  asks  the 
Commission  to  clarify  that  customers 
should  be  allowed  to  aggregate  multiple 
points  of  delivery  of  less  than  a  whole 
megawatt  to  be  stated  in  whole 
megawatts  (as  is  allowed  for  praints  of 
receipt).  Otherwise,  AMP-Ohio  asserts, 
this  would  preclude  small  utilities  from 
receiving  service  under  a  transmission 
provider's  open  access  tariff. 

Commission  Conclusion 

We  agree  with  CCEM  that  permissible 
scheduling  changes  include  the  amount 
of  power  scheduled  (up  to  the  amount 
of  capacity  reservation  stated  in  the 
customer's  service  agreement). 
However,  a  proposed  modification  to 
the  generation  source  or  to  receipt  and 
delivery  points  on  a  firm  basis  under  the 
pro  forma  tariff  is  not  simply  a 
scheduling  change,  as  maintained  by 
CCEM,  but  is  a  new  request  for  service, 
as  set  forth  in  pro  forma  tariff  section 
22.2. 

AMP-Ohio's  request  regarding 
scheduling  changes  ignores  the  optional 
language  in  section  13.8  of  the  pro 
forma  tariff,  which  permits  a  reasonable 
time  limitation  (other  than  the  stated 
twenty  minute  deadline)  that  is 
"generally  accepted  in  the  region  and  is 
consistently  adhered  to  by  the 
transmission  provider."  Accordingly, 
the  pro  forma  tariff  may  be  amended  by 
the  transmission  provider  to  reflect  the 
prevailing  practice  in  the  region. 

AMP-Ohio's  request  regarding 
scheduling  changes  to  allow  the 
customer  to  stay  within  the  deviation 
band  of  1.5  percent  may  not  be  feasible 
depending  upon  the  ramping  rates  of 
the  particular  generating  units  and  may 
allow  erratic  schediding  by  customers 
that  could  interfere  with  the 
transmission  provider's  ability  to 
provide  load  following  service. 


AMP-Ohio's  request  for  clarification 
that  customers  should  be  allowed  to 
aggregate  multiple  points  of  delivery  of 
less  than  a  whole  megawatt  is 
imnecessary.  Tariff  section  17.2(viii) 
specifically  allows  customers  to     ' 
combine  their  requests  for  service  for 
either  points  of  receipt  or  points  of 
delivery  in  order  to  satisfy  the  minimum 
transmission  capacity  requirement. 

Section  14.2 

Rehearing  Requests 

Tallahassee  asks  the  Commission  to 
clarify  that  a  non-firm  customer  facing 
possible  interruption  for  economic 
reasons  will  be  allowed  to  match  the 
duration  and  price  of  the  surviving 
transaction  and  that  once  a  non-firm 
transaction  begins,  it  will  not  be 
preempted  without  whatever  notice  is 
sufficient  and  appropriate  in  the  region, 
but  the  time  period  should  be  no  shorter 
than  1-2  hours.  m^^ 

Commission  Conclusion 

The  pro  forma  tariff  does  allow  a 
customer  to  match  a  longer  term 
reservation  before  being  preempted. 
Moreover,  non-firm  transmission 
transactions,  by  definition,  are 
interruptible  for  economic  reasons  (on  a 
non-discriminatory  basis)  at  any  time. 
To  the  extent  a  prevailing  regional 
practice  exists  regarding  advance  notice 
of  interruption,  the  transmission 
provider  may  incorporate  such  a 
provision  in  its  tariff. 

Section  14.4 

Rehearing  Requests 

CCEM  asks  the  Commission  to  clarify 
that  a  non-firm  point-to-point  service 
agreement  is  an  Umbrella  Agreement 
and  a  non-firm  point-to-point  customer 
should  be  able  to  schedule  a  transaction 
at  different  primary  and  secondary 
receipt  points  and  schedule  changes  in 
primary  points  with  no  filing 
requirement. 

Commission  Conclusion 

The  form  of  service  agreement  for 
non-firm  transmission  service  is  a  non- 
transaction  specific  umbrella  service 
agreement  [See  Attachment  B  to  the  pro 
forma  tariff).  Therefore,  the  service 
agreement  does  not  require  a 
s{>ecification  of  receipt  and  delivery 
points  for  non-firm  point-to-point 
transmission  service.  However,  we  note 
that  changes  to  the  receipt  or  delivery 
points  for  non-firm  transmission  service 
other  than  those  points  reserved  by  the 
transmission  customer  in  its  service 
request  are  not  "schedule"  changes  as 
claimed  by  CCEM,  but  will  require  the 
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submission  of  a  new  application  for 
service  pursuant  to  Tariff  Section  18. 

Section  14.6 

Rehearing  Requests 

(XEM  asks  the  Commission  to  clarify 
that  "scheduling  changes"  for  non-firm 
transmission  include  changes  in  the 
amounts  scheduled,  changes  in  receipt 
and  delivery  points,  or  changes  in 
primary  points. 

Commission  Conclusion 

This  issue  is  addressed  in  Section 
13.8  above. 

Sections  17, 18  and  29.2 

Rehearing  Requests 

The  EPRI/NERC  Working  Group 
(formerly  the  "What  and  How  Industry 
Working  Group")  identifies  certain  areas 
in  the  pro  forma  tariff  "where  the 
perceived  scope  of  OASIS  has  grown 
beyond  that  which  is  feasible  in  Phase 
1"  of  OASIS.  (EPRI/NERC  Working 
Group  at  2).  EPRI/NERC  Working  Group 
references  various  information  required 
in  the  application  process  under  the  pro 
forma  tariff  that  is  required  to  be 
submitted  via  OASIS  to  the 
transmission  provider.  EPRI/NERC 
Working  Croup  explains  that  a 
substantial  amount  of  information 
required  under  the  pro  forma  tariff 
"cannot  be  provided  via  the  OASIS  in 
Phase  1"  [e.g..  service  agreements, 
requests  for  (A)  non-firm  point-to-point 
transmission  service  in  the  next  hour. 

(B)  multiple  receipt  and  delivery  points, 

(C)  addition  of  new  network  loads  or 
resources,  loadflow  and  stability  data). 

The  EPRI/NERC  Working  Group  also 
claims  that  tariff  section  17.1  creates 
confusion  as  it  first  requires  that  "[a] 
request  for  Firm  Point-To-Point 
Transmission  Service  •   *   *  must 
contain  a  written  Application   *  *  *"to 
the  transmission  provider,  but  then 
requires  "(ajU  Firm  Point-To-Point 
Transmission  Service  requests  should 
be  submitted  by  entering  the 
information  listed  below  on  the 
Transmission  Provider's  OASIS. " 
(Emphasis  added).  The  EPRI/NERC 
Working  Croup  asserts  that  the  above 
language  confuses  the  process  of  an 
"application  for  service  agreement" 
versus  the  process  of  "a  request  for 
transmission  service"  by  a  ciistomer 
who  already  has  a  service  agreement. 

Commission  Conclusion 

The  Commission  recognizes  that 
implementation  of  the  OASIS  is  being 
accomplished  in  phases.  In  recognition 
of  this  fact,  section  17.1  of  the  pro  forma 
tariff  provides: 


Prior  to  implementation  of  the 
Transmission  Provider's  OASIS,  a  Completed 
Application  may  be  submitted  by  (i) 
transmitting  the  required  information  to  the 
Transmission  Provider  by  telefax,  or  (ii) 
providing  the  information  by  telephone  over 
the  Transmission  Provider's  time  recorded 
telephone  line. 

Moreover,  we  clarify  that  if  Phase  1  of 
OASIS  implementation  does  not 
support  the  submission  of  certain 
information  over  the  OASIS,  such 
information  may  be  submitted  by 
telephone  or  telefax  (facsimile),  as 
provided  in  the  pro  forma  tariff,  and 
promptly  (within  one  hour)  posted  on 
OASIS  by  the  Transmission  Provider.''^^ 

Concerning  the  EPRI/NERC  Working 
Group's  apparent  confusion  regarding 
service  application  processes,  we 
previously  explained  in  Section  IV.G.6 
that  the  Commission  is  modifying  the 
application  process  for  firm  poinl-to- 
point  transmission  transaction  of  less 
than  one  year  (short-term  firm 
transactions).  The  Commission  will 
permit  an  "umbrella  service  agreement" 
approach  where  all  of  a  customer's 
short-term  firm  transactions  can  be 
arranged  under  a  single  non-transaction 
specific  umbrella  service  agreement 
rather  than  requiring  a  new  service 
agreement  for  each  short-term  firm 
transaction.  In  contrast,  service 
agreements  for  firm  point-to-point 
transmission  transactions  of  one  year  or 
more  (long-term  firm  transactions)  are 
transaction  specific  and  require  a 
separate  service  agreement  for  each 
transaction. 

Section  17.1 

Rehearing  Requests 

CCEM  states  that  the  60  days  in 
advance  to  request  service  should  be 
shortened  to  6  days.  For  service  shorter 
than  one  year,  it  argues  that  the 
procedures  should  not  be  left  to 
negotiation  with  a  monopolist.  For 
service  greater  than  one  month  but  less 
than  one  year,  it  asserts  that  a  request 
should  be  submitted  3  days  in  advance; 
for  weekly  service,  schedules  should  be 
submitted  by  some  specific  hour  the  day 
before  service  is  to  commence;  and  for 
hourly  or  daily  service,  schedules 
should  be  submitted  no  later  than  20 
minutes  in  advance. 


Commission  Conclusion 

CCEM  has  provided  no  support  for  its 
proposal  to  shorten  the  lead  time  for 
requests  for  firm  service  from  sixty  days 
to  six  days.  Sixty  days  in  advance  of  the 
commencement  of  long-term  (greater 
than  one  year)  firm  service  is  not  an 
unreasonable  time  period.  It  provides 
transmission  providers  time  to  conduct 
security  analyses,  as  well  as  perform 
system  impact  studies  and  facility 
studies  that  may  be  necessary. 
Accordingly.  CCEM's  request  is  denied. 

Section  17.2 

Rehearing  Requests 

CCEM  argues  that  information 
concerning  the  location  of  the 
generating  facility  and  the  load 
ultimately  served  is  not  required  in 
connection  with  a  good  faith  request 
under  the  Policy  Statement  Regarding 
Good  Faith  Request  for  Transmission 
Services  and  should  not  be  required  in 
a  Completed  Application.  However,  if  it 
is  required,  CCEM  argues  that  it  should 
remain  confidential  and  not  be 
disclosed.  It  further  asks  the 
Commission  to  clarify  that  a  point-to- 
point  customer  can  designate  all  receipt 
and  delivery  points  in  order  to  obtain 
umbrella-type  service  and  can  schedule 
receipt  and  delivery  points  as  primary 
or  secondary  and  can  change  primary 
points  by  filing  another  schedule. 

Commission  Conclusion 

We  will  deny  CCEM's  proposed 
changes  in  part  as  unnecessary.  The 
locations  of  generating  facilities  and 
loads  are  needed  by  the  transmission 
provider  to  allow  it  to  analyze  whether 
the  requested  transmission  service  can 
be  accommodated  over  the  existing 
transmission  system,  as  well  as  to  plan 
upgrades  and  transmission  facility 
additions.*^* 

Tariff  section  17.2  already  requires 
that  "the  transmission  provider  shall 
treat  this  [confidential]  information 
consistent  with  the  standards  of  conduct 
contained  in  Part  37  of  the 
Commission's  regulations." 

With  respect  to  CCEM's  request  to 
permit  umbrella-type  service,  we  note 
that  we  have  adopted  an  umbrella-type 
service  agreement  approach  for  short- 
term  firm  transmission  service,  as 


*"C)n  Decamber  27.  1996,  the  Commissioo  issued 
ao  order  that  found  that 

[)unng  Phase  1,  a  request  for  transmission  service 
made  after  2:00  p.m.  of  the  day  preceding  the 
commencement  of  such  service,  will  be  "made  on 
the  OASIS"  if  it  is  made  directly  on  the  OASIS,  or, 
if  it  is  made  by  facsimile  or  telephone  and  promptly 
(within  one  hour)  posted  on  the  OASIS  by  tlie 
Transmission  Provider. 

77  FERC  1  61.335  (1996). 


*"We  further  note  that  CCEM's  reference  to  the 
Commission's  Policy  Statement  Regarding  Good 
Faith  Request  for  Transmission  Services  does  not 
support  its  position.  As  we  there  stated, 

|aj  good  faith  request  for  transmission  service 
should  also  contain  a  specific,  technical  description 
of  the  requested  services  in  sufRcient  detail  to 
permit  the  transmitting  utility  to  model  the 
additional  services  or  its  transmission  system. 

FERC  SUU.  Ii  Regs.  1  30,97S  at  30,063. 
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discussed  in  Section  IV.G.6  (Umbrella 
Service  Agreements). 

Section  17.3 

Rehearing  Requests 

CCEM  asserts  that  a  customer 
determined  to  be  creditworthy  should 
not  have  to  submit  a  deposit  for  firm 
point-to-point  transmission  service. 
CCEM  would  limit  this  section  to  those 
customers  found  not  to  be  creditworthy 
and  asks  the  Commission  to  clarify  that 
only  the  costs  of  system  impact  studies 
or  facilities  studies  can  be  deducted 
from  the  deposit. 

Commission  Conclusion 

Section  17.3  reflects  a  standard 
requirement  in  many  existing  tariff  and 
other  agreements  on  file  with  this 
Commission.  CCEM  provides  no 
compelling  reason  to  revise  this  tariff 
provision. 

We  also  deny  CCEM's  request 
regarding  deductions  from  the  deposit. 
We  will  not  preclude  a  utility  from 
demonstrating  that  it  incurs  costs  other 
than  system  impact  studies  or  facilities 
studies  in  processing  a  service 
application  and  arguing  that  these  costs 
should  be  deducted  from  a  deposit. 

Section  17.4 

Rehearing  Requests 

CCEM  argues  that  a  deficiency 
determination  should  be  made  in,  at 
most,  one  day. 

Commission  Conclusion 

CCEM  provides  no  compelling  reason 
to  revise  this  tariff  provision.  CCEM's 
argument  also  ignores  the  fact  that 
certain  applications  involve  more 
complex  unique  transactions  and 
associated  arrangements  which  may 
require  more  time  to  review  than  other 
more  standard  applications.  CCEM's 
apparent  concern  regarding  deficient 
applications  should  be  mitigated  by  the 
pro  forma  tariff  requirement  that  the 
transmission  provider  must  attempt  to 
remedy  minor  deficiencies  in  the 
application  informally  with  the 
transmission  customer. 

Section  17.5 

Rehearing  Requests 

CCEM  asserts  that  a  transmission 
provider  should  respond  to  a  completed 
application  for  firm  transmission  service 
%vithin  10  minutes  for  hourly  service,  10 
minutes  for  daily  service,  4  hours  for 
weekly  service,  1  day  for  monthly 
service,  2  days  for  service  longer  than 
one  month  but  less  than  one  year,  and 
5  days  for  service  one  year  or  longer. 


Commission  Conclusion 

Section  17.5  requires  the  transmission 
provider  to  notify  the  eligible  customer 
as  soon  as  practicable,  but  no  later  than 
30  days  after  receipt  of  a  completed 
application  if  it  can  provide  the  service 
or  if  a  system  impact  study  will  be 
required.  We  do  not  believe  that  further 
specificity  in  establishing  deadlines  for 
each  type  of  service  and  duration  of 
service  is  necessary.  However,  we  are 
clarifying  section  17.5  to  require  that  all 
responses  be  made  on  a  non- 
discriminatory basis,  ff  CCEM  believes 
the  transmission  provider  is  engaging  in 
discriminatory  behavior  by  delaying 
responses  to  service  requests  (or  by 
responding  to  service  requests  by  its 
wholesale  merchant  fimction  more 
quickly  than  it  responds  to  service 
requests  by  unaffiliated  customers),  it 
can  file  a  section  206  complaint  with 
the  Commission. 

Section  17.7 

Rehearing  Requests 

Several  utilities  ask  the  Commission 
to  clarify  that,  if  transmission  facilities 
have  been  constructed  to  accommodate 
a  request  for  transmission  service, 
delays  by  the  customer  in  commencing 
service  should  be  prohibited  or  the 
customer  should  pay  the  full  carrying 
charges  on  the  facilities  diuing  the 
period  of  delay  (less  any  revenues 
received).*^  Similarly,  EEI  and 
Southern  argue  that  if  new  facilities  are 
constructed,  but  the  customer  postpones 
service  by  paying  a  reservation  fee, 
£aimess  requires  that  the  customer  bear 
its  cost  responsibilify  for  the  new 
construction  at  the  time  the  facilities  are 
ready  to  be  used. 

Commission  Conclusion 

Because  different  factual 
circumstances  could  exist  that  may  lead 
to  alternative  solutions  to  the  problem, 
we  will  not  adopt  a  generic  resolution. 
Rather,  the  Commission  believes  it 
appropriate  to  allow  each  utility  to 
propose  solutions  in  subsequent  section 
205  filings  with  the  Commission. 

Section  19 

Rehearing  Requests 

VA  Com  asks  the  Commission  to 
clarify  that  determining  the  necessity  of 
a  transmission  facility  upgrade  or 
addition  remains  a  state  prerogative.  It 
asserts  that  native  load  customers  may 
face  reduced  reliabilify,  or  may  incur 
costs  associated  with  premature 
additions,  if  calculations  of  ATC  are 
incorrect  In  addition,  it  asserts  that 


generating  facilities  can  also  be  used  to 
relieve  regional  capacify  constraints — 
"For  example,  a  current  proposal  by 
Virginia  Electric  and  Power  Company 
("Virginia  Power")  seeks  the  Virginia 
Commission's  approval  of  a  major  new 
transmission  line.  Virginia  Power 
alleges  that  the  line  is  needed  since  it 
would  increase  the  availabilify  of 
emergency  off-system  supplies  and 
allow  it  to  lower  its  capacity  reserve 
requirements.  If  the  Virginia 
Commission  were  to  approve  the  line,  it 
is  conceivable  that  FERC  could  direct 
Virginia  Power  to  use  this  additional 
interchange  capability  to  facilitate 
wholesale  wheeling  transactions.  In 
such  an  event,  native  load  customers 
may  be  adversely  affected  since  the 
utility  would  be  forced  to  suffer 
diminished  reliabilify  or  build 
additional  generation  or  transmission 
facilities."  (VA  Com  at  10-12).  CCEM 
asks  the  Commission  to  require  studies 
for  short-term  firm  point-to-point 
service  or  requests  for  capacify  that  are 
posted  on  the  OASIS. 

Commission  Conclusion 

In  the  Final  Rule,  the  Commission 
expliciUy  stated  that 

public  utilities  may  reserve  existing 
transmission  capacity  needed  for  native  load 
growth  and  network  transmission  customer 
load  growth  reasonably  forecasted  within  the 
utility's  current  plaaaing  horizon.  However, 
any  capacity  that  a  public  utility  reserves  for 
future  growth,  but  is  not  currently  needed, 
must  be  posted  on  the  OASIS  and  made 
available  to  others  through  the  capacity 
reassignment  requirements,  until  such  time 
as  it  is  actually  needed  and  used.*" 
This  abilify  to  reserve  capacify  to  meet 
the  reliabilify  needs  of  native  load 
would  apply  equally  to  transmission 
built  in  the  future. 

VA  Com  requested  clarification  of  the 
intended  treatment  by  the  Commission 
in  the  ATC  calculation  of  a  transmission 
line  built  in  lieu  of  generation  for 
purposes  of  lowering  reserve 
requirements  for  native  load.  If  it  seeks 
to  withhold  capacify  in  response  to  a 
request  for  service  by  an  eligible 
customer,  the  transmission  provider 
will  have  the  burden  of  proof  to 
demonstrate  that  any  reserved  capacify 
is  needed  for  meeting  native  load  and 
network  customers'  load  growth  or  for 
purposes  of  meeting  a  reserve 
requirement  level  that  is  reasonable. 

CCEM's  request  is  unnecessary 
because  system  impact  studies  and 
facilities  studies  are  required  pursuant 
to  tariff  section  19  for  both  long-term 
and  short-term  firm  point-to-point 
transmission  service. 


"^  E.g..  Utilities  for  Improved  Tranaitioa.  Florida 
Power  Corp.  VEPCO. 


«*FERC  Slats.  *  Rata,  at  31 .6M:  miawo  at  172. 
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Sections  19.2  and  32.2 
Rehearing  Requests 

Utilities  For  Improved  Transition  and 
VEPCO  ask  the  Commission  to  modify 
these  sections  to  require  that  a  system 
impact  study  agreement  specify  the 
estimated  charge  instead  of  the 
maximum  charge  so  that  the 
transmission  provider  may  collect  all 
prudently  incurred  study  costs. 

Commission  Cohclusion 

Utilities  For  Improved  Transition  and 
VEPCO  correctly  note  that  the  use  of  the 
phrase  "maximum"  in  the  language  of 
tariff  sections  19.2  and  32.2  may  prevent 
a  utility  from  collecting  the  full  costs  of 
conducting  a  system  impact  study 
despite  acting  in  a  prudent  manner. 
Accordingly,  the  relevant  portion  of 
these  sections  are  modified  as  shown 
below  to  eliminate  this  potential 
inequity  (deleted  text  in  brackets): 

(i)  The  System  Impact  Study  Agreement 
will  clearly  specify  [the  maximum  charge, 
based  on)  the  Transmission  Pntvider's 
estimate  of  the  actual  cost,  and  time  for 
completion  of  the  System  Impact  Study.  The 
charge  shall  not  exceed  the  actual  cost  of  the 
study. 

Sections  19.3  and  19.4 

Rehearing  Requests 

TAPS  asserts  that  the  15-day  periods 
for  customers  to  execute  a  service 
agreement  after  completion  of  a  system 
impact  study  are  too  short  and  should 
be  lengthened  to  30  days  or  the 
transmission  provider  should  be 
allowed  to  provide  an  extension  for 
cause  (with  public  notice)  while  the 
customer  is  pursuing  an  agreement  in 
good  faith. 

Commission  Conclusion 

TAPS"  proposed  changes  are  not 
necessary  because  the  eligible  customer 
is  provided  a  sufficient  response  time 
considering  the  situation  to  which  the 
eligible  customer  is  responding. 
Specifically,  the  15-day  period  in 
section  19.3  refers  to  the  situation  where 
the  transmission  provider  has 
conducted  a  system  impact  study  and 
concluded  that  the  requested  service 
can  be  provided  without  the  need  to 
modify  its  transmission  system.  TAPS 
provides  no  reason  why  the  eligible 
customer  requesting  the  service  should 
not  be  prepared  to  inunediately  accept 
the  offer  to  provide  service  at  the 
transmission  provider's  standard  rate 
(without  the  need  for  upgrades,  the 
eligible  customer  would  not  be  assessed 
incremental  transmission  charges). 

Similarly,  the  15-day  period  in 
section  19.4  refers  to  the  time  in  which 
the  eligible  customer  has  to  execute  a 


facilities  study  agreement  in  which  it 
agrees  to  pay  the  transmission  provider 
for  the  costs  of  conducting  a  facilities 
study.  In  contrast,  when  the  facilities 
study  is  completed  and  the  eligible 
customer  is  provided  with  a  good  faith 
estimate  of  any  direct  assignment 
facilities  and/or  share  of  any  network 
upgrades,  section  19.4  provides  the 
eligible  customer  with  30  days  to 
respond. 

Section  22.1(d) 

Rehearing  Requests 

Utilities  For  Improved  Transition  and 
Florida  Power  Corp  ask  the  Commission 
to  modify  this  section  to  require  that  a 
request  for  modification  of  service  on  a 
non-firm  basis  be  made  by  submitting  a 
modification  to  the  original  application 
with  an  OASIS  posting.  Otherwise,  they 
assert,  this  section  implies  that  such 
modifications  would  occur  without 
using  the  transmission  provider's 
OASIS. 

Commission  Conclusion 

Utilities  For  Improved  Transition  and 
Florida  Power  Corp  misinterpret  this 
section  of  the  tariff.  The  Commission's 
intention  is  simply  to  clarify  that  the 
customer's  request  to  modify  its  firm 
transmission  service  to  receive  service 
over  secondary  receipt  and  delivery 
points  on  a  non-firm  basis  would  not 
require  a  separate  application  for  non- 
firm  transmission  service.  The  concerns 
expressed  with  respect  to  posting  on  the 
OASIS  are  addressed  in  Order  No.  889- 
A. 

Section  23.1 

Rehearing  Requests 

CCEM  asserts  that  the  Commission 
sHhould  specify  the  filings  necessary  for 
assignment  of  service  referenced  in  this 
section  or  delete  the  clause.  In  addition, 
CCEM  asks  the  Commission  to  clarify 
that  the  identical  services  will  be 
provided  at  no  additional  cost  to  the 
assignee  or  the  reseller. 

Commission  Conclusion 

The  pro  forma  tariff  is  a  tariff  of 
general  applicability.  For  administrative 
reasons,  the  listing  of  every  conceivable 
situation  in  which  an  assignment  or 
transfer  of  service  from  one  entity  to 
another  may  require  a  separate  filing  is 
not  feasible.  For  example,  if  the 
Commission  lists  only  a  single  situation 
that  requires  a  separate  filing  and 
subsequently  determines  another 
situation  would  also  require  a  filing,  all 
of  the  pro  forma  tariffs  on  file  with  the 
Commission  would  need  to  be  revised 
to  reflect  the  change. 


CCEM's  request  that  the  Commission 
clarify  that  reassigned  services  will  be 
provided  at  no  extra  cost  is  also  denied. 
CCEM  ignores  the  fact  that  nothing  in 
the  pro  forma  tariff  prevents  the 
transmission  provider  from  seeking  a 
change  in  rates  pursuant  to  a  section 
205  filing  whether  such  filing  relates  to 
a  general  increase  in  rates  to  all 
transmission  customers  or  to  additional 
costs  the  transmission  provider  asserts  it 
incurs  due  to  providing  service  to  an 
assignee.  As  always,  the  transmission 
provider  bears  the  burden  of  proof  of 
demonstrating  that  its  proposal  is  just 
and  reasonable. 

Section  23.2 

Rehearing  Requests 

CCEM  asks  the  Commission  whether 
an  assignee  can  change  primary  points 
if  there  is  only  a  partial  assignment. 

Commission  Conclusion 

Whether  the  assignment  is  full  or 
partial  is  immaterial.  If  an  assignee 
wishes  to  change  its  receipt  or  delivery 
points  on  a  firm  basis  (full  or  partial), 
the  request  will  be  treated  as  a  new 
request  for  service  as  required  under 
tariff  sections  22.1  and  23.1.  However, 
if  an  assignee  wishes  to  change  receipt 
or  delivery  points  on  a  non-firm  (full  or 
partial)  basis,  such  change  can  be 
accomplished  without  the  need  for  a 
new  service  agreement  as  provided  in 
pro  forma  tariff  section  22.1. 

Sections  25  and  34 

Rehearing  Requests 

VT  DPS  asks  the  Commission  to 
revise  these  sections  to  state  that  "all 
firm  customers  should  share  in  non-firm 
revenues"  consistent  with  the  language 
of  the  preamble. 

Commission  Conclusion 

VT  DPS'  request  is  denied.  The 
Commission  did  not  intend  to  mandate 
the  rate  methodology  used  to  reflect  any 
cost  reductions  that  may  be  associated 
with  the  provision  of  non-firm 
transmission  service.  While  the 
Commission  would  generally  expect  all 
firm  customers  to  share  in  non-firm 
revenues,  the  use  of  revenue  credits  is 
not  the  only  acceptable  method  of 
reflecting  non-firm  system  usage.  The 
transmission  provider's  method  of 
reflecting  revenues  from  non-firm 
service  should  be  addressed  on  a  case- 
by-case  basis. 

Section  29.1 

Rehearing  Requests 

TAPS  contends  that,  to  avoid 
improper  use  of  operating  agreements 
by  transmission  providers,  the 
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Commission  should  either  permit 
network  operating  agreements  to  be 
filed  in  unexecuted  form  or  include  a 
network  operating  agreement  as  part  of 
the  pro  forma  tariff. 

Commission  Conclusion 

The  network  operating  agreement  is 
expected  to  be  a  highly  detailed 
agreement  between  the  transmission 
provider  and  network  customer  that 
establishes  the  integration  of  the 
network  customer  within  the 
transmission  provider's  transmission 
system.  Due  to  the  unique 
characteristics  of  network  customers' 
systems  and  the  level  of  customer- 
specific  information  and  arrangements 
required  under  a  network  operating 
agreement,  it  is  likely  that  each  network 
operating  agreement  will  be  different  for 
each  customer.  Accordingly,  the 
Commission  does  not  believe  it 
appropriate  to  mandate  a  particular 
form  of  network  operating  agreement  for 
inclusion  in  the  pro  forma  tariff. 
However,  if  a  transmission  provider 
wishes  to  include  a  generic  form  of 
network  operating  agreement  in  its  pro 
forma  tariff  (to  be  modified  as  required 
and  as  mutually  agreed  to  on  a 
customer-specific  basis),  it  may  propose 
to  do  so  in  a  section  205  filing  or  it  may 
file  an  unexecuted  network  operating 
agreement  in  a  section  205  filing. 

To  the  extent  a  customer  believes  a 
transmission  provider  is  engaging  in 
unduly  discriminatory  practices  via  the 
network  operating  agreement,  the 
customer  may  file  a  section  206 
complaint  with  the  Conunission. 

Section  29.4 

Rehearing  Requests 

TDU  Systems  asserts  that  this  section 
does  not  identify  who  should  determine 
what  facilities  are  "necessary  to  reliably 
deliver  capacity  and  energy.  *   *  •"It 
asks  the  Commission  to  clarify  that  this 
is  solely  the  responsibility  of  the 
transmission  customer. 

Commission  Conclusion 

TDU  Systems'  argimient  ignores  tariff 
section  35.1,  which  specifies: 

[tjhe  Network  Customer  shall  plan,  construct, 
operate  and  maintain  its  focilities  in 
accordance  with  Good  Utility  Practice  and  in 
conformance  with  the  Network  Operating 
Agreement,  (emphasis  added) 

Accordingly,  the  determination  of  what 
network  customer  facilities  are 
"necessary  to  reliably  deliver  capacity 
and  energy  *   *   *"  is  to  be  agreed  upon 
by  both  the  transmission  provider  and 
network  customer  and  specified  in  the 
network  operating  agreement.  To  the 
extent  the  parties  do  not  agree,  the 


transmission  provider  will  file  an 
unexecuted  network  operating 
agreement  with  the  Commission  and  we 
will  resolve  the  dispute. 

Section  30.1 

Rehearing  Requests 

VT  DPS  argues  that,  consistent  with 
section  30.7,  section  30.1  should  not 
require  that  a  network  resource  be 
available  on  a  strictly  non-interruptible 
basis. 

Commission  Conclusion 

VT  DPS'  request  is  denied.  The 
Commission  believes  that  a  network 
customer  should  only  be  allowed  to 
designate  non-interruptible  network 
resources.  To  allow  otherwise  would 
interfere  with  the  plaiuiing  process  as 
well  as  the  day-to-day  operation  of  the 
transmission  system  to  integrate 
resources  with  customer's  loads  [e.g., 
the  transmission  provider  will  be  unable 
to  plan  for  what  generation  resource 
will  be  available  to  meet  a  customer's 
load  in  the  event  its  designated  resource 
is  subject  to  interruption).  Similarly,  for 
operational  purposes  on  a  day-to-day 
basis,  an  interruption  of  a  network 
customer's  designated  resource  could 
cause  a  transmission  constraint.*" 
Because  constraints  affecting  reliability 
may  lead  to  curtailment  or  redispatch  of 
all  network  resources,  other  network 
customers  would  be  affected  by  such 
interruptions  on  a  load-ratio  basis. 
However,  to  the  extent  a  network 
customer  wishes  to  use  an  interruptible 
generation  source,  it  can  still  use  this 
generation  source  on  an  as-available 
basis  to  import  energy  to  serve  its  load 
pursuant  to  pro  forma  tariff  section  28.4. 

Section  30.4 

Rehearing  Requests 

PA  Coops  ask  the  Commission  to 
modify  this  section  "to  permit  the 
Network  Resources  to  be  operated  at 
outputs  that  exceed  the  Network 
Customer's  designated  Network  Load 
plus  losses  when  the  Network 
Resource's  output  is  being  sold  to  a 
third  party  or  tiie  Network  Resource  is 
called  upon  to  be  operated  by  the 
Network  Customer's  power  pool,  ISO  or 
control  area  operator."  (PA  Coops  at  8- 
9).  Similarly,  Santa  Clara  and  Redding 
ask  the  Commission  to  modify  the  last 
sentence  to  state:  "*   *   *  exceeds  its 
designated  Network  Load,  plus  non-firm 
sales  delivered  under  Part  11,  plus 
losses"  so  that  network  resources  will 
not  remain  idle  when  they  could 


*^  While  finn  resources  can  also  go  off  line,  the 
probability  of  this  happening  is  less  than  that  for 
interruptible  resources. 


otherwise  generate  non-firm  power  and 
energy  for  sale  at  competitive  prices. 

In  addition,  TDU  Systems  argues  that 
the  arbitrary  limits  on  the  abilify  of 
network  customers  to  operate  Network 
Resources  prevents  economic  dispatch 
or  the  use  of  resources  to  meet  load 
requirements  and  limits  the  abilify  to 
schedule  the  output  of  Network 
Resources  between  and  among  control 
areas,  effectively  preventing  the  network 
customer  from  operating  an  integrated 
system.*^*  TDU  Systems  asserts  that  the 
Commission  should  not  presume  that  a 
network  customer's  economic  dispatch 
will  burden  a  transmission  provider,  but 
should  require  a  transmission  provider 
to  demonstrate  that  such  a  burden  will 
occur.  TAPS  asks  the  Conunission  to 
clarify  this  section  so  as  to  bar  not  the 
operation  of  network  resources  in  excess 
of  network  load,  but  rather  the  usage  of 
network  service  in  connection  with 
operation  of  such  resources  in  excess  of 
network  load.  TAPS  adds  that  section 
30.4  is  contrary  to  Fh4PA  v.  FPL,  74 
FERC  at  61,014-15.  AEC  &  SMEPA 
argues  that  the  Commission  should 
provide  the  necessary  latitude  for  such 
resources  to  be  used  across  multiple 
control  areas  to  service  the  total  load  of 
transmission  users. 

Commission  Conclusion 

Preliminarily,  TDU  Systems  and 
others'  argument  that  a  designated 
network  resource  must  consist  of  the 
entirefy  of  a  generating  unit  is  mistaken, 
as  we  explained  in  sections  1.22  and 
1.25  above.  The  Conunission's  intent  in 
requiring  that  the  output  of  network   . 
resources  not  exceed  network  load  plus 
losses  is  to  prevent  designated  network 
resources  from  being  used  to  make  firm 
sales  to  third  parties.  This  is  consistent 
with  the  pro  forma  tariffs  requirement 
in  sections  1.25  and  30.1  that: 

Network  Resources  may  not  include 
resotirces.  or  any  portion  thereof,  that  are 
committed  for  sale  to  non-designated  third 
party  load  or  othermse  cannot  be  called 
upon  to  meet  the  Network  Customer's 
Network  Load  on  a  non-interruptible  basis. 

Absent  a  requirement  that  network 
resources  always  be  available  to  meet  a 
customer's  network  loads,  reliability  of 
service  to  the  network  customer  as  well 
as  to  native  load  and  other  network 
ciistomers  could  be  affected,  as  we 
describe  in  detail  in  section  30.1  above. 
If  a  network  customer  desires  to  enter 
into  a  firm  sale  from  its  designated 
network  resources  or  use  such  netwoii^ 
resources  for  meeting  reserve 
requirements,  it  must  eliminate  the 
appropriate  resources  or  portions 
thereof  from  its  designated  network 


*^SeetJsoHRBCA. 
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resources  pursuant  to  pro  forma  tariff 
section  30. 

Santa  Clara.  Redding  and  others 
contend  that  this  limitation  improperly 
restricts  the  use  of  network  resources  for 
non-firm  sales.  It  was  not  the 
Commission's  intent  to  prohibit  the 
network  customer  from  engaging  in  non- 
firm  sales  from  idle  designated  network 
resources.  We  find  that  the  non-firm 
operation  of  network  resources  will  not 
affect  the  availability  of  such  resources 
on  a  firm  basis  because  such  non-firm 
uses  are  subject  to  interruption. 
Accordingly,  the  Commission's 
concerns  regarding  the  reliable 
provision  of  network  service  are 
satisfied. 

Furthermore,  as  noted  by 
Pennsylvania  Coops,  emergencies  could 
arise  in  which  the  transmission  provider 
may  request  that  a  network  customer 
alter  the  operation  of  its  network 
resources  in  response  to  a  contingency, 
which  action  could  result  in  a  violation 
of  the  limitation  in  section  30.4. 
Therefore,  the  Commission  believes  an 
exception  to  the  network  resources 
output  limitation  is  also  appropriate  for 
such  emergency  situations.  Accordingly, 
tariff  section  30.4  is  revised,  in  relevant 
part,  consistent  with  the  above  findings, 
as  shown  below  (emphasis  added): 

The  Network  Customer  shall  not  operate  its 
designated  Network  Resources  located  in  the 
Network  Customer's  or  Transmission 
Provider's  Control  Area  such  that  the  output 
of  those  facilities  exceeds  its  designated 
Network  Load,  plus  non-firm  sales  delivered 
pursuant  to  Part  U  of  the  Tariff,  plus  losses. 
This  limitation  shall  not  apply  to  changes  in 
the  operation  of  a  Transmission  Customer's 
Network  Resources  at  the  request  of  the 
Transmission  Provider  to  respond  to  an 
emergency  or  other  unforeseen  condition 
which  may  impair  or  degrade  the  reliability 
of  its  Transmission  System. 

The  remaining  concerns  expressed  by 
TDU  Systems  with  respect  to  the 
economical  operation  of  a  network 
customer's  loads  and  resources  located 
in  multiple  control  areas  are  addressed 
above  in  Section  IV.G.l.b.  (Network  and 
Foint-to-Point  Customers'  Uses  of  the 
System  (so-called  "Headroom")). 

Section  30.6 

Rehearing  Requests 

CSW  Operating  Companies  asks  the 
Commission  to  clarify  that  a  customer 
has  the  obligation  to  replace  the  loss  of 
a  resource  that  is  not  physically 
intercoimected  with  the  transmission 
provider's  transmission  system  within 
the  time  that  is  customary  in  the  region 
or  be  sub)ect  to  curtailment  and  suggests 
language  to  be  included  as  section  33.8. 
CSW  Operating  Companies  indicates 
that  it  intends  to  include  a  provision 


addressing  this  issue  in  the  form  of  a 
network  operating  agreement  included 
in  the  individual  companies'  Final  Rule 
compliance  tariffs. 

Commission  Conclusion 

The  Commission  agrees  with  CSW 
Operating  Companies  that  the 
appropriate  place  to  address  detailed 
operational  requirements  such  as  this  is 
the  Network  Operating  Agreement.  If 
disputes  arise,  they  can  be  addressed  on 
a  case-by-case  basis. 

Section  30.7 

Rehearing  Requests 

Wisconsin  Municipals  asks  the 
Commission  to  clarify  that,  for  purposes 
of  comparability  between  network  and 
point-to-point  customers,  a  customer 
may  not  reserve  capacity  for  firm  point- 
to-point  transmission  service  until  the 
customer  can  show  that  it  owns  or  has 
committed  to  purchase  generation  under 
an  executed  contract  that  it  intends  to 
use  over  the  reserved  transmission 
contract  path.  Wisconsin  Municipals 
claims  that  without  the  requirement  to 
demonstrate  ownership  or  contractual 
rights  to  the  output  of  a  generation 
resource,  the  point-to-point  customers 
will  have  the  advantage  over  network 
customers  of  being  able  to  reserve 
transmission  service  over  facilities  with 
limited  available  transmission  capacity 
earlier  them  network  customers. 
Wisconsin  Municipals  also  argues,  in 
essence,  that  a  single  or  a  few  point-to- 
point  customers  would  be  able  to  engage 
in  hoarding  of  transmission  capacity  by 
reserving  all  available  transmission 
capacity  over  certain  transmission 
facilities. 

Commission  Conclusion 

The  arguments  presented  by 
Wisconsin  Municipals  in  support  of  its 
proposal  are  misplaced.  Wisconsin 
Municipals'  assertion  that  point-to-point 
customers  would  be  able  to  reserve 
transmission  service  over  facilities  with 
limited  available  transmission  capacity 
earlier  than  network  customers 
overlooks  the  fact  that  the  Final  Rule 
allows  transmission  providers  to  reserve 
existing  transmission  capacity  needed 
for  native  load  growth  and  network 
transmission  customer  load  growth 
reasonably  forecasted  within  the 
transmission  provider's  current 
planning  horizon.'*^  Wisconsin 
Municipals'  concerns  regarding 
hoarding  of  transmission  capacity  are 
answered  in  Section  IV.C.6.  (Capacity 
Reassignment).  Finally,  Wisconsin 
Municipals'  argument  that 
comparability  requires  that  both 


«»FERC  SUU.  ft  Rag$.  at  31.694;  mimeo  at  172. 


network  and  point-to-point  customers 
be  required  to  demonstrate  ownership 
or  contractual  rights  to  the  output  of  a 
generation  resource  is  not  persuasive. 
Network  and  firm  point-to-point 
transmission  service  are  different 
services.  Firm  point-to-point 
transmission  service  is  available  for 
periods  as  short  as  one  day.  whereas 
network  service  is  designed  to 
accommodate  a  longer  term  of  service 
with  a  minimum  term  of  service  of  one 
year.  The  requirement  to  demonstrate 
ownership  or  contractual  rights  to 
generation  for  network  service  is 
necessary  because  the  transmission 
provider  must  be  able  to  serve  the 
network  load  from  any  of  the  designated 
resources.  In  contrast,  point-to-point 
service  is  a  capacity  reservation  service 
between  specified  points  of  receipt  and 
points  of  delivery.  Accordingly,  this 
network  requirement  does  not  need  to 
be  extended  to  firm  point-to-point 
service  under  the  guise  of 
comparability. 

Section  31.2 

Rehearing  Requests 

TDU  Systems  asks  the  Commission  to 
clarify  that  an  application  for  new 
network  load  for  an  existing  network 
customer  need  only  address  the 
additional  network  service  needed  to 
serve  the  new  Network  Load  and  does 
not  in  any  way  implicate  the  existing 
network  service  for  which  the  network 
customer  has  already  contracted. 

Commission  Conclusion 

No  clarification  is  necessary.  Tariff 
section  31.2  explicitly  states  in  relevant 
part: 

A  designation  of  new  Network  Load  must 
be  made  through  a  modification  of  service 
pursuant  to  a  new  Application.  (Emphasis 
added) 

Section  32.3 

Rehearing  Requests 

TDU  Systems  asserts  that  this  section 
requires  too  short  a  time  for  customers 
to  evaluate  a  system  impact  study.  It 
argues  that,  at  a  minimum,  customers 
should  have  60  days  to  evaluate  a  study 
and,  in  the  event  of  a  dispute,  the 
application  should  remain  viable  until 
the  dispute  is  resolved  (also  argues  that 
the  time  periods  set  forth  in  sections 
19.1, 19.4,  32.1,  32.3  and  32.4  are  too 
short). 

Commission  Conclusion 

TDU  Systems'  proposed  changes  are 
not  necessary  as  the  pro  forma  tariff 
provides  an  eligible  customer  sufficient 
time  to  respond  to  a  system  impact 


Federal  Register  /  Vol.  62,  No.  50  /  Friday.  March  14.  1997  /  Rules  and  Regulations  12363 


study.  Specifically,  the  15-day  period  in 
section  32.3  refers  to  a  situation  where 
the  transmission  provider  has 
conducted  a  system  impact  study  and 
concluded  that  the  requested  service 
can  be  provided  without  the  need  to 
modify  its  ti^nsmission  system.  TDU 
Systems  provides  no  reason  why  the 
eligible  customer  should  not  be 
prepared  to  immediately  accept  the  offer 
of  providing  service  at  the  transmission 
provider's  standard  rate  (without  the 
need  for  upgrades,  the  eligible  customer 
would  not  be  assessed  incremental 
transmission  charges). 

Similarly,  the  15  day  period  in 
sections  19.1,  19.4,  32.1  and  32.4  refer 
to  the  time  in  which  the  eligible 
customer  has  to  agree  to  execute  an 
agreement  to  pay  the  transmission 
provider  for  costs  of  conducting  studies 
(a  system  impact  study  in  sections  19.1 
and  32.1  and  a  facilities  study  in 
sections  19.4  and  32.4).  JDU  Systems    _ 
provides  no  reason  why  it  should  not  be 
prepared  to  accept  or  reject  the 
relatively  minor  costs  of  further  studies 
to  determine  whether  its  requested 
transmission  service  can  l>e 
accommodated  by  the  transmission 
provider. 

In  contrast,  when  the  facilities  study 
is  completed  and  the  eligible  customer 
is  provided  with  a  good  faith  estimate 
of  any  direct  assignment  facilities  and/ 
or  share  of  any  network  upgrades,  the 
eligible  customer  is  given  30  days  to 
respond,  which  is  more  than  a  sufficient 
time. 

Sections  33.2  and  34.4 

Rehearing  Requests 

TAPS  asserts  that  the  Commission 
cannot  shunt  aside  the  need  for  ongoing 
revenue  crediting  to  reduce 
transmission  charges  as  a  rate  issue, 
while  allowing  monthly  redispatcb 
costs  to  be  collected  monthly  in  charges 
under  the  tariff.  It  contends  that  the 
Commission  must  require  revenues  to 
be  shared  on  an  ongoing,  load-ratio 
basis. 

Commission  Conclusion 

As  discussed  above,  redispatch  of  all 
Network  Resources  and  the 
transmission  provider's  own  resources 
is  only  to  be  performed  to  maintain  the 
reliability  of  the  transmission  system, 
not  for  economic  reasons.  As  a  result, 
the  frequency  of  redispatch  charges 
being  assessed  to  network  customers  is 
expected  to  be  infrequent.  In  addition, 
the  Commission  is  according  substantial 
flexibility  to  public  utilities  to  propose 
appropriate  pricing  terms  in  their 
compliance  tariff,  which  includes  the 
treatment  of  revenue  credits.  As 


mentioned  above,  there  are  several 
methods  that  utilities  can  use  to 
properly  reflect  a  benefit  fixDm  non-firm 
transmission  service  to  firm 
transmission  customers.  We  do  not 
believe  it  appropriate  to  mandate  a 
specific  method,  such  as  automatic 
monthly  flow  through  of  revenue 
credits,  at  this  time.  However,  TAPS 
may  pursue  this  issue  when  utilities  file 
their  compliance  rates  or  subsequent 
205  rate  filings. 

Section  34.3 

Rehearing  Requests 

Several  utilities  assert  that  because 

the  monthly  transmission  system  load  is 

composed  in  part  of  the  contract 

demands  of  all  firm  point-to-point 

transmission  customers  and  under  the 

Rule  the  charge  for  firm  point-to-point 

service  may  be  derived  by  dividing  the 

transmission  cost  of  service  by  the  sum 

of  the  transmission  provider's  12 

monthly  peak  firm  transmission  loads, 

the  transmission  provider  is  prevented 

bom  recovering  its  entire  cost  of 
service.^30 

Maine  Public  Service  states  that 
parties  should  be  allowed  to  argue  on  a 
case-by-case  basis  that  firm  transmission 
revenues  should  be  credited  instead  of 
including  the  demands  in  the 
denominator  (it  indicates  that  this  issue 
is  pending  in  Docket  No.  ER95-836).  It 
asserts  that  the  revenue  credit  method 
would  prevent  transmission  providers 
that  offered  discounts  from  unjustly 
being  penalized  for  that  decision  and  is 
the  only  method  that  permits  utilities  to 
have  an  opportunity  to  recover  their 
costs.  It  adds  that  the  Commission 
established  procediu^s  to  keep  gas 
pipelines  whole  in  this  same  situation. 

Commission  Conclusion 

While  the  Commission  established 
one  method  of  calculating  load  ratios 
and  allocating  costs  in  Order  No.  888,*^* 
utilities  are  free  to  propose  alternative 
pricing  methodologies  in  a  section  205 
filing  consistent  with  the  Commission's 
Transmission  Pricing  Policy 
Statement.*'^  We  note,  however,  such 
utilities  will  have  the  burden  of 
demonstrating  that  these  methods 
would  not  result  in  over-collections  of 
their  revenue  requirement. 


*^E.g.,  Utilities  For  Improved  Transition.  Florida 
Power  Corp,  VEPCO  (asserts  that  rates  for  firm 
point-to-poini  service  should  l>e  developed  in  the 
same  way). 

«■  FERC  Suts.  ft  Regs,  at  31.738:  mimeo  at  304. 

*"SeeFES.C  StaU.  ft  Regs,  at  31.768-70;  mimeo 
at  394-99. 


Section  34.4 

Rehearing  Requests 

TDU  Systems  asks  the  Commission  to 
clarify,  as  a  matter  of  comparability,  that 
any  mechanism  proposed  by  a 
transmission  provider  to  collect  charges 
based  on  opportunity  costs  associated 
with  redispatch  must  provide  for  the 
collection  of  other  customers'  like  costs 
and  payments  to  those  customers. 

Commission  Conclusion 

This  issue  is  addressed  in  Section 
IV.G.l.e.  (Opportunity  Cost  Pricing). 

SfJiedules  7  and  8 

Rehearing  Requests 

TAPS  asks  the  Commission  to  clarify 
that  these  schedules  do  not  approve 
"heightened"  charges  for  short-term 
services. 

Commission  Conclusion 

The  Commission  did  not  specify 
transmission  rates  for  any  tariff  services 
in  Order  No.  888.  The  rates  for  long- 
term  firm  transmission,  short-term  firm 
transmission  and  noo-fLrm  transmission 
services  are  to  be  proposed  by  the 
transmission  provider,  as  listed  on 
Tariff  schedules  7  and  8.  and  filed  with 
the  Commission.  TAPS'  argument 
regarding  "heightened"  charges  for 
these  services  is  therefore  premature. 
TAPS  is  free  to  raise  this  concern  at 
such  time  as  utilities  file  their  proposed 
transmission  rates. 

Attachment  G 

Rehearing  Requests 

Santa  Clara  and  Redding  ask  the 
Commission  to  modify  Attachment  G  so 
that,  where  interconnection/operational 
standards  are  in  place  and  working 
effectively,  additional  standards  are  not 
imposed  simply  as  a  result  of  switching 
to  the  pro  forma  tariff  from  its  current 
interconnection  service. 

Commission  Conclusion 

The  pro  forma  tariff  does  not 
specifically  require  that  the  network 
operating  agreement  between  the 
transmission  provider  and  network 
customer  must  be  a  new  agreement. 
However,  the  network  operating 
agreement  is  expected  to  be  a  highly 
detailed  agreement  between  the 
transmission  provider  and  network 
customer  establishing  the  integration  of 
the  network  customer  within  the 
transmission  provider's  transmission 
system.  Existing  agreements  between 
the  customer  and  transmission  provider 
may  not  provide  all  of  the  information 
required  or  make  all  of  the  technical 
arrangements  required  imder  the  pro 
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forma  tariff  {e.g.,  redispatch  and 
ancillary  services  information  and 
arrangements.)  Nevertheless,  to  the 
extent  the  transmission  customer  is 
currently  receiving  network  integration 
transmission  service  or  similar  service 
and  its  present  interconnection 
agreement  fully  comports  with  the 
requirements  of  the  terms  and 
conditions  of  the  tariff  including  the 
informational  requirements  specified  in 
tariff  sections  33  and  35,  then  the 
present  interconnection/operations 
agreement  can  be  substituted  for  a 
network  operating  agreement  or 
modified  appropriately. 

9.  Miscellaneous  Tariff  Administrative 
Changes 

Due  to  administrative  oversight, 
certain  tariff  sections  require  minor 
corrections  or  modifications.  Because  of 
the  administrative  nature  of  these 
changes,  we  believe  that  no  further 
discussion  is  needed. 

Section  12.1     Internal  Dispute 
Resolution  Procedures 

— Changes  "Transmission  Service"  to 
"transmission  service" 

Section  13.6    Curtailment  of  Finn 
Transmission  Service 

— Changes  the  description  regarding 
curtailment  of  multiple  transactions 
to: 

the  Transmission  Provider  will  curtail 
service  to  Network  Customers  and 
Transmission  Customers  taking  Firm  Point- 
To-Point  Transmission  Service  on  a  basis 
comparable  to  the  curtailment  of  service  to 
the  Transmission  Provider's  Native  Load 
Customers. 

10.  Pro  Forma  Tariff  Compliance  Filings 

Absent  a  waiver,  all  public  utilities 
must  submit,  no  later  than  luly  14, 1997. 
a  compliance  filing  that  reflects  the 
tariff  changes  set  forth  in  this  order  on 
rehearing.*^^ 

A  conforming  pro  forma  tariff, 
containing  all  the  revisions  and 
clarifications  contained  in  this  order  on 
rehearing,  is  attached  as  Appendix  B.  In 
addition,  an  electronic  version  of  the 
conforming  pro  forma  tariff  will  be 
made  available  on  the  Commission's 
electronic  bulletin  board  service 
(Commission  Issuance  Posting  System 
(CIPS))  in  red  line/strikeout  form  in 
WordPerfect  5.1  format. 


H.  Implementation 

In  the  Final  Rule,  the  Conunission  set 
forth  the  details  of  the  implementation 
procedures  and  included  special 
implementation  requirements  for 
coordination  arrangements  (power 
pools,  public  utility  holding  companies, 
and  bilateral  coordination 
arrangements).*^* 

The  Revised  Procedures 

The  Commission  adopted  slightly 
different  implementation  procedures  for 
Group  1  public  utilities  (tendered  for 
filing  open  access  tariffs  before  the  date 
of  issuance  of  the  Rule)  and  for  Croup 
2  public  utilities  (did  not  tender  for 
filing  open  access  tariffs  before  the  date 
of  issuance  of  the  Rule). 

1.  Group  1  Public  Utilities 

In  the  Final  Rule,  the  Conmiission 
required  Group  1  public  utilities,  within 
60  days  following  publication  of  the 
Final  Rule  in  the  Federal  Register,  to 
make  section  206  compliance  filings 
that  contain  the  non-rate  terms  and 
conditions  set  forth  in  the  Final  Rule 
pro  forma  tariff  and  identify  any  terms 
and  conditions  that  reflect  regional 
practices,  as  discussed  below. *^* 

As  to  rates,  the  Commission  noted 
that  a  transmission  tariff  rate  is  already 
in  effect  for  all  Group  1  public  utilities, 
except  for  the  few  with  recently- 
tendered  applications  that  have  not  yet 
been  accepted  for  filing. 

The  Commission  noted,  however,  that 
if  a  Group  1  public  utility  determined 
that  certain  rate  changes  are 
necessitated  by  the  revised  non-rate 
terms  and  conditions,  it  may  file  a  new 
rate  proposal  under  FPA  section  205. 
The  Commission  indicated  that  such 
filings  must  be  "conforming"  ^^e  under 
the  Transmission  Pricing  Policy 
Statement  and  must  be  made  no  later 
than  60  days  after  publication  of  the 
Final  Rule  in  the  Federal  Register  and 
intervenors  may  raise  any  concerns  with 
the  filings  within  15  days  after  such 
filings.  *^^  The  Commission  imposed  a 


*"  To  the  extent  a  public  utility  has  been  granted 
•  waiver  of  the  Order  No.  888  tarifT  filing 
requirements  (or  a  non-public  utility  for  reciprocity 
purposes),  it  need  not  submit  a  request  for  a 
separata  waiver  of  the  requirements  of  this  order  on 
rahaaring. 


"*  FERC  StaU.  &  Regs,  at  31.768-70:  mimeo  at 
393-400. 

*"  FERC  Slats,  ft  Regs,  at  31 .768-69;  mimeo  at 
394-96. 

•'•As  described  in  the  Transmission  Pricing 
Policy  Statement,  a  "conforming"  proposal  is  one 
that  meets  the  traditional  revenue  requirement  and 
reflecU  comparability  FERC  StaU.  ft  Regs.  1  31.005 
at  31.141. 

*"  Given  the  l>rief  comment  period  on  the 
compliance  filings,  the  Commission  required  public 
utilities  to  serve  copies  of  their  compliance  filings 
(via  overnight  delivery)  on:  all  participants  in  their 
current  open  access  rate  proceedings  (if  applicable): 
all  customers  that  have  taken  wholesale 
transmission  service  from  the  utility  after  the  date 
of  issuance  of  the  Open  Access  NOPR:  and  the  state 
agencies  that  regulate  public  utilities  in  the  states 
of  those  participants  and  customers.  By  order 


blanket  suspension  for  any  filings  by 
Group  1  public  utilities  proposing  rate 
changes  necessitated  by  the  new  non- 
rate  terms  and  conditions.  The 
Commission  further  indicated  that  these 
rates  will  go  into  effect,  subject  to 
refund,  60  days  after  publication  of  this 
Rule  in  the  Federal  Register  (the  same 
day  on  which  the  non-rate  terms  and 
conditions  of  the  Final  Rule  pro  forma 
tariff  go  into  effect). 

2.  Group  2  Public  Utilities 

In  the  Final  Rule,  the  Commission 
indicated  that  Group  2  public  utilities 
will  be  treated  the  same  as  Group  1 
public  utilities  with  regard  to  non-rate 
terms  and  conditions,  but  will  be  treated 
slightly  differently  from  Group  1  as  to 
rates,  since  Group  2  utilities  have  not 
filed  any  proposed  rates. *3«  The 
Commission  required  these  utilities  to 
either  (i)  within  60  days  following 
publication  of  the  Final  Rule  in  the 
Federal  Register,  make  section  206 
compliance  filings  that  contain  the  non- 
rate  terms  and  conditions  set  forth  in 
the  Final  Rule  pro  forma  tariff  and 
identify  any  terms  and  conditions  that 
reflect  regional  practices,  as  discussed 
below;  and  (ii)  within  60  days  following 
publication  of  the  Final  Rule  in  the 
Federal  Register,  make  section  205 
filings  to  propose  rates  for  the  services 
provided  for  in  the  tariff,  including 
ancillary  services;  or  (iii)  make  a  "good 
faith"  request  for  waiver.  The 
Commission  added  that  the  rates  must 
meet  the  standards  for  conforming 
proposals  in  the  Commission's 
Transmission  Pricing  Policy  Statement 
and  comply  with  the  guidance 
concerning  ancillary  services  set  forth  in 
this  order. 

The  Commission  explained  that 
intervenors  may  raise  any  concerns  with 
these  filings  within  15  days  after  the 
filing.*^''  The  Commission  imposed  a 
blanket  suspension  for  all  such  rate 
filings  and  indicated  that  they  will  go 
into  effect,  subject  to  refund,  60  days 
after  the  publication  of  this  Rule  in  the 
Federal  Register  (the  same  day  on 
which  the  terms  and  conditions  of  the 
compliance  tariffis  go  into  effect). 


issued  July  2. 1996,  the  Commission  extended  the 
comment  period  from  1 5  days  to  30  days. 

•"•  FERC  Stats,  ft  Regs,  at  31,769:  mimeo  at  396- 
97. 

«3«Tbe  Commission  held  that  Group  2  public 
utilities  must  serve  a  copy  of  their  filings  (via 
overnight  delivery)  on  all  customers  that  have  taken 
wholesale  transmission  service  from  them  since 
March  29.  199S  (the  date  of  issuance  of  the  Open 
Access  NOPR)  and  on  the  state  agencies  that 
regulate  public  utilities  in  the  states  where  those 
customers  are  located.  By  order  issued  July  2.  1996. 
the  Commission  extended  the  comment  period  from 
15  days  to  30  days. 
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3.  Clarification  Regarding  Terms  and 
Conditions  Reflecting  Regional  Practices 

In  the  Final  Rule,  the  Commission 
explained  that  it  had  built  a  degree  of 
flexibility  into  the  tariff  to 
accommodate  regional  and  other 
differences.  **"  It  explained  that  certain 
non-rate  Final  Rule  pro  forma  tariff 
provisions  specificsdly  allow  utilities 
either  to  follow  the  terms  of  the 
provision  or  to  use  alternatives  that  are 
reasonable,  generally  accepted  in  the 
region,  and  consistently  adhered  to  by 
the  transmission  provider  (e.g.,  time 
deadlines  for  scheduling  changes,  time 
deadlines  for  determining  available 
capacity).  In  addition,  it  explained  that 
other  tariff  provisions  require  utilities  to 
follow  Good  Utility  Practice  (section 
1.14  of  the  Final  Rule  pro  forma  tariff). 

4.  Future  Filings 

In  the  Final  Rule,  the  Commission 
indicated  that  once  the  compliance  tariff 
and  conforming  rates  go  into  effect, 
which  would  be  60  days  after 
publication  of  the  Rule  in  the  Federal 
Register,  a  public  utility  (either  Group 
1  or  Group  2)  may  file  pursuant  to 
section  205  a  tariff  with  terms  and 
conditions  that  differ  from  those  set 
forth  in  this  Rule,  provided  that,  among 
other  things,  it  demonstrates  that  such 
terms  and  conditions  are  consistent 
with,  or  superior  to,  those  in  the 
compliance  tariff.**'  However,  the 
Commission  emphasized  that  the  public 
utility  may  not  seek  to  litigate 
fundamental  terms  and  conditions  set 
forth  in  the  Final  Rule.  In  addition,  the 
Commission  explained  that  the  public 
utility  may  file  whatever  rates  it 
believes  are  appropriate,  consistent  with 
the  Transmission  Pricing  Policy 
Statement 

5.  Waiver 

In  the  Final  Rule,  the  Commission 
found  that  it  is  reasonable  to  permit 
certain  public  utilities  for  good  cause 
shown  to  file,  within  60  days  after  the 
Rule  is  published  in  the  Federal 
Register,  requests  for  waiver  from  some 
or  all  of  the  requirements  of  this  Rule.**^ 
The  Commission  explained  that  the 
filing  of  a  request  in  good  faith  for  a 
waiver  from  the  requirement  to  file  an 
open  access  tariff  will  eliminate  the 
requirement  that  such  public  utility 
make  a  compliance  filing  unless 
thereafter  ordered  by  the  Commission  to 
do  so.  The  Commission  emphasized, 


**»  FERC  StaU.  ft  Regs,  at  31 ,769-70:  mimeo  at 
397-98. 

**'  FERC  SUU.  ft  Regs,  at  31,770:  mimeo  at  398- 
99. 

^  FERC  SUU.  ft  Regs,  at  31,770:  mimeo  at  309- 
400. 


however,  that  it  will  not  exempt  such 
public  utility  from  providing,  upon 
request,  transmission  services  consistent 
with  the  requirements  of  the  Final  Rule. 

Rehearing  Requests 

Wisconsin  Municipals  asserts  that  the 
Commission  should  "require  utilities  (if 
requested  by  their  customers)  to  honor 
the  settlements  to  which  they  have 
agreed  and  to  file  the  pro  forma  tariff, 
modified  to  incorporate  settlement 
provisions  that  exceed  the  minimiun 
provisions  of  the  pro  forma  tariff,  as 
their  implementational  filing." 
Alternatively,  it  asks  that  the 
Commission  "require  parties  with 
settlements  to  make  a  Section  205  filing 
one  day  following  their  implementation 
filing,  change  any  rates,  terms  and 
conditions  in  the  pro  forma  tariff  as 
necessary  to  incorporate  any  superior 
provisions  from  their  settlement  tariffis 
into  the  pro  forma  tariff,  and  seek  any 
waivers  necessary  to  make  the 
settlement  tariff  effective  immediately." 
(Wisconsin  Municipals  at  7-10). 

Blue  Ridge  requests  rehearing  of  the 
"unbalanced  tariff  implementation 
process  that  rolls  over  the  due  process 
rights  of  transmission  customers."  It 
asserts  that  utilities  should  not  have  the 
right  to  file  a  '"CJood  Utility  Practices,' 
blank  check  variance  for  regional 
practices  in  the  compliance  docket." 
(Blue  Ridge  at  33-35).  Blue  Ridge 
further  requests  that  Group  1  utilities 
file  compliance  tariffs  in  the  same 
docket  as  their  pending  open  access 
dockets  and  asks  that  subsequent 
changes  be  in  a  separate  docket  as  a  new 
general  rate  case.  Blue  Ridge  also  states 
that  the  Commission  should  explicitly 
mention  that  customers  have  the  right  to 
file  section  206  requests  to  change  the 
tariffs. 

Indianapolis  P&L  argues  that  the 
pricing  requirements  are  unjust, 
unreasonable,  unlawful,  confiscatory 
and  an  abuse  of  discretion  as  to 
Indianapolis  P&L.  It  asserts  that  its  rates 
are  not  based  on  embedded,  original 
cost,  but,  as  a  matter  of  Indiana  law,  its 
utility  property  is  valued  at  the  "fair 
value,"  which  exceeds  the  embedded 
original  cost  of  such  property.  It 
declares  that  it  is  impossible  for 
Indianapolis  P&L  to  comply  with  both 
the  comparability  requirement  and  the 
requirement  that  transmission  rates  be 
based  on  original  cost.  It  states  that  the 
requirement  to  provide  transmission 
service  and  generation-based  ancillary 
services  at  rates  based  on  original  cost 
is  not  comparable  to  Indianapolis  P&L's 
own  use  of  its  assets.  Accordingly,  it 
argues  that  the  Commission  shoidd 
allow  Indianapolis  P&L  to  set  its  initial 
open  access  rates  on  a  fair  value,  long- 


run  marginal  cost  basis.  Alternatively,  it 
states  that  the  Commission  could  grant 
Indianapolis  P&L  a  waiver  from  the 
requirements  of  the  Open  Access  Rule. 

mdianapolis  P&L  further  argues  that 
the  imposition  of  an  obligation  to 
enlarge  generation  to  provide  ancillary    . 
services  is  beyond  the  Commission's 
statutory  authority.  It  explains  that 
Indianapolis  P&L  is  an  incidental 
transmission  owner  and  a  relatively 
small  public  utility  and  asks  that  the 
Commission  grant  it  waiver  from  the 
requirements  of  open  access  and  OASIS. 
In  deciding  whether  to  grant  a  waiver, 
it  asserts  that  the  Commission  should 
also  consider  system  size  and 
configuration,  the  amount  of  wholesale 
revenues  or  MWH  sales,  or  the 
availability  of  competing  transmission 
paths. 

Union  Electric  argues  that  the  final 
rules  violate  procedural  due  process  and 
that  the  implementation  schedule  is 
unrealistically  ambitious.  It  argues  that 
where  the  final  rules  call  for  changes 
from  the  NOPRs  that  could  not  be 
reasonably  anticipated,  they  amount  to 
deprivation  of  due  process  and  rights  to 
fairness  in  the  administrative  process. 
Indeed,  it  points  out,  the  Commission 
itself  has  not  even  completed  its 
promulgation  of  the  OASIS  Final  Rule. 
Union  Electric  is  concerned  that  it  has 
not  had  an  adequate  time  to  comply 
with  and  comment  on  the  rul^. 

Commission  Conclusion 

Wisconsin  Municipals  has 
misinterpreted  the  Commission's 
findings  in  Order  No.  888,  and  thus  its 
concerns  are  without  merit.  While  it  is 
true  that  Order  No.  888  requires  all 
public  utilities  to  make  compliance 
filings  containing  the  non-price  terms 
and  conditions  set  forth  in  the  Final 
Rule  pro  forma  tariff,**^  Order  No.  888 
also  states  that  "we  are  not  abrogating 
existing  requirements  and  transmission 
contracts  generically.  *  *   *"  •**ln 
short,  the  Commission  is  not  requiring 
(or  even  generically  allowing)  the 
abrogation  of  existing  transmission 
contracts,  but  is  only  requiring  that 
jiuisdictional  transmission  providers 
must  also  offer  transmission  service 
under  the  Final  Rule  pro  forma  tariff  in 
addition  to  whatever  commitments  the 
provider  will  continue  to  have  under  its 
existing  contracts.  ♦•* 

As  to  Wisconsin  Municipals' 
assertions  that  prior  individual 
settlement  provisions  may  exceed  the 


*"  FERC  SUU.  ft  Regs,  at  31 .768-69:  mimeo  at 
394-96. 

***  FERC  StaU.  ft  Regs,  at  31.66S:  mimeo  at  87- 
88. 

**>  See  alto  discussion  of  prior  settlemenU  in 
SecUon  IVJ).1.c.(2)  (Energy  Imbalance  Bandwidth). 
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minimum  provisions  of  the  pro  forma 
tariff,  the  Commission  believes  that 
such  Eirguments  should  be  addressed  on 
a  case-by-case  basis.  **^ 

Two  additional  points  are  pertinent. 
First,  we  note  that  although  we  are  not 
generically  abrogating  existing 
transmission  contracts,  utilities  retain 
whatever  existing  rights  they  had  to 
propose  unilateral  changes  under 
section  205  of  the  FPA  if  they  want  to 
convert  a  customer  to  service  under  the 
tariff,  and  customers  retain  their  section 
206  right  to  seek  reformation  of  existing 
transmission  contracts  if  they  are  unjust, 
unreasonable,  unduly  discriminatory  or 
preferential.  Second,  where  a  utility  has 
treated  similarly-situated  customers 
differently — serving  one  under  a  more 
favorable  bilateral  contract  and  another 
under  a  less  favorable  tariff  provision — 
traditional  undue  discrimination 
remedies  may  be  available. 

We  deny  Blue  Ridge's  rehearing 
requests  because  the  Conunission  does 
not  intend  to  assume  the  regulatory 
responsibility  of  identifying  in  the  first 
instance  all  of  the  regional  practices 
around  the  country  that  could  (and 
should)  prop)erly  be  reflected  in  the 
compliance  tariffs.  Transmission 
customers  opposed  to  deviations  related 
to  regional  practices  not  only  had  the 
opportunity  to  protest  the  compliance 
filings  when  they  were  tendered,  **^  but 
these  customers  also  have  the  right  to 
file  section  206  requests  to  change  these 
tariffs  at  any  time.  In  addition.  Blue 
Ridge's  request  that  customers  be  given 
45  days  to  respond  to  compliance  filings 
instead  of  15  days  is  moot.  In  an  order 
issued  July  2, 1996,*«  we  took  three 
actions  to  address  this  concern:  (1)  we 
gave  entities  30  days,  instead  of  15  days, 
to  respond  to  Order  No.  888  compliance 
filings;  (2)  we  agreed  to  post  an 
electronic  version  of  all  Order  No.  888 
compliance  filings  on  the  Commission's 
Electronic  Bulletin  Board;  and  (3)  we 
required  all  public  utilities  making  a 
compliance  filing  to  also  serve  a  copy  of 
their  filing  on  electronic  diskette  to  any 
eligible  customer  or  state  regulatory 
agency  requesting  a  copy.  We  believe 
that  these  actions  not  only  provided  all 
interested  parties  with  access  to  the 
compliance  filings  more  quickly,  but 
also  provided  these  parties  sufficient 
time  to  analyze  the  information  once 


*»See  lES  UtiUtim.  Inc..  et  a/..  78  FERC161.023 
fl997). 

*"  We  do  Qote  thai  moat  of  th«ae  concerns  have 
been  addressed  in  our  onien  dealing  with  the 
coinpliaoce  filings  on  non-rate  lernis  and 
conditions.  See,  eg..  Atlantic  Qty  Electric 
Company,  etal..  77  FERC  161.144  (1996): 
Allegheny  Power  System.  Inc.  et  al..  77  FERC 
161.266(1996). 

*«76  FEXClei  J)09  al  61,026-27  (1996)  (July  2 
Order). 


they  received  it.**'  Moreover,  the  time 
periods  provided  for  making  and 
responding  to  Order  No.  888 
compliance  filings  have  expired. 

With  regard  to  Blue  Ridge's  first 
clarification  request,  we  provide  the 
following  guidance.  Utilities  that  had 
pending  open  access  filings  at  the  time 
that  the  Final  Rule  was  implemented 
had  the  non-price  terms  and  conditions 
of  those  pending  tariffs  superseded  by 
their  Order  No.  888  compliance  filings. 
Any  customer  concerns  about  the  non- 
rate  tariff  terms  and  conditions  in  the 
compliance  filing  should  be  raised  in 
the  compliance  docket,  and  any  future 
customer  concerns  should  be  raised  in 
a  separate,  future  section  206  complaint 
filed  by  the  customer. 

Furthermore,  we  reject  Indianapolis 
P&L's  rate  issue  because,  if  this  utility 
believes  that  it  operates  under  special 
circumstances  that  require  it  to  use 
"non-conforming"  pricing  methods,  it  is 
free  to  file  such  a  proposal  under 
section  205.  The  merits  of  Indianapolis 
P&L's  arguments  are  more  appropriately 
addressed  in  such  a  section  205' 
proceeding.  The  Commission  will  not 
alter  its  generic  policy  (which  is  the 
subject  of  this  rulemaking)  merely  to 
address  the  particular  needs  of  one 
party. 

In  addition,  with  regard  to  both  of 
Indianapolis  P&L's  concerns,  we  note 
that  pursuant  to  the  Commission's  July 
2  Order,  the  Commission  indicated  that 
it  would  not  address  waiver  requests  in 
a  generic  proceeding  and  that  parties 
would  have  to  file  such  requests 
separately  for  separate  docketing.  We 
further  note  that  Indianapolis  F&L  filed 
a  separate  waiver  request  on  July  9. 
1996.  which  was  docketed  as  OA96- 
81.'«« 

We  also  reject  Union  Electric's 
argument  that  the  final  rules  violate 
procedural  due  process.  Union  Electric 
has  had  every  opportunity  to  raise 
arguments  with  regard  to  every  step  in 
the  Commission's  derivation  and 
implementation  of  the  final  rules. 
Moreover,  with  regard  to  Union 
Electric's  claim  that  it  was  given  an 
inadequate  amount  of  time  to 
comprehend  and  implement  the  final 
rules,  we  note  that  virtually  every 
public  utility,  including  Union  Electric, 
complied  with  the  Open  Access  Rule  on 


*"  We  also  note  thai  utilities  were  required  in 
Order  No.  868  to  explicitly  identify  any  regional 
practices  in  their  compliance  filings. 

*>°By  order  issued  September  11.  1996,  the 
Commission  denied  Indianapolis  P&L's  requested 
waiver  of  all  the  requirements  of  Order  No.  888.  On 
October  8.  1996,  Indianapolis  P&L  sought  rehearing 
of  that  order  and  a  stay  of  the  requirements  of  Order 
No.  888.  These  pleadings  are  now  pending  before 
the  Commisaioo. 


a  timely  basis,  and  there  have  been  very 
few  complaints  that  the  rules  are  hard 
to  comprehend. 

/.  Federal  and  State  Jurisdiction: 
Tmnsmission/Local  Distribution 

In  the  Final  Rule,  the  Commission 
explained  that  after  reviewing  the 
extensive  analysis  of  the  FPA, 
legislative  history,  and  case  law 
contained  in  both  the  initial  Stranded 
Cost  NOPR  and  in  the  Open  Access 
NOPR.  and  the  comments  received  on 
that  analysis,  it  reaffirmed  its  assertion 
of  jurisdiction  over  the  transmission 
component  of  an  unbundled  interstate 
retail  wheeling  transaction.**"  The 
Commission  also  reaffirmed  and 
clarified  its  determinations  regarding 
the  tests  to  be  used  to  determine  what 
constitute  Comraission-jurisdictional 
transmission  facilities  and  what 
constitute  state-jurisdictional  local 
distribution  facilities  in  situations 
involving  unbundled  wholesale 
wheeling  and  unbundled  retail 
wheeling. 

The  Commission  also  explained  that 
where  states  unbundle  retail  sales,  it 
will  give  deference  to  their 
determinations  as  to  which  fecilities  are 
transmission  and  which  are  local 
distribution,  provided  that  the  states,  in 
making  such  determinations,  apply  the 
seven  criteria  discussed  in  the  NOPR 
and  reaffirmed  by  the  Commission.  In 
addition,  the  Commission  clarified  that 
there  is  an  element  of  local  distribution 
service  in  any  unbundled  retail 
transaction,  and  further  clarified  other 
aspects  of  its  jurisdictional  ruling  to 
preserve  state  jurisdiction  over  matters 
that  are  of  local  concern  and  will  remain 
subject  to  state  jurisdiction  if  retail 
unbundling  occurs. 

The  Commission  reaffirmed  its  legal 
determination  that  if  unbundled  retail 
transmission  in  interstate  commerce 
occurs  voluntarily  by  a  public  utility  or 
as  a  result  of  a  state  retail  access 
program,  this  Commission  has  exclusive 
jurisdiction  over  the  rates,  terms,  and 
conditions  of  such  transmission.  The 
Commission  found  compelling  the  fact 
that  section  201  of  the  FPA,  on  its  face, 
gives  the  Commission  jurisdiction  over 
transmission  in  interstate  commerce  (by 
public  utilities)  without  qualification. 

The  Commission  further  explained 
that  when  a  retail  transaction  is  broken 
into  two  or  more  products  that  are  sold 
separately,  the  jurisdictional  lines 
change.  In  this  situation,  the 
Commission  emphasized  that  the  stat» 
clearly  retains  jurisdiction  over  the  sale 
of  the  power,  but  the  unbundled 


*»  FERC  SUIs.  ft  Rags,  al  31.780-85:  mimeo  at 
427-42. 
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transmission  service  involves  only  the 
provision  of  "transmission  in  interstate 
commerce"  which,  under  the  FPA.  is 
exclusively  within  the  jurisdiction  of 
the  Commission. 

The  Commission  recognized  that  in 
asserting  jurisdiction  over  unbundled 
retail  transmission  in  interstate 
commerce  by  public  utilities,  it  was  in 
no  way  asserting  jurisdiction  to  order 
retail  transmission  directly  to  an 
ultimate  consumer.  It  explained  that  its 
assertion  of  jurisdiction  is  that  if 
unbundled  retail  transmission  in 
interstate  commerce  by  a  public  utility 
occurs  voluntarily  or  as  a  result  of  a 
state  retail  wheeling  program,  the 
Commission  has  exclusive  jurisdiction 
over  the  rates,  terms,  and  conditions  of 
such  transmission  and  public  utilities 
offering  such  transmission  must  comply 
with  the  FPA  by  filing  proposed  rate 
schedules  under  section  205. 

The  Commission  further  clarified  that 
nothing  in  its  jurisdictional 
determination  changes  historical  state 
franchise  areas  or  interferes  with  state 
laws  governing  retail  marketing  areas  of 
electric  utilities.  It  explained  that  while 
its  jurisdiction  cannot  affect  whether 
and  to  whom  a  retail  electric  service 
territory  (marketing  area)  is  to  be 
granted  by  the  state,  and  whether  such 
grant  is  exclusive  or  non-exclusive, 
neither  can  state  jurisdiction  affect  this 
Commission's  exclusive  jurisdiction- 
over  transmission  in  interstate 
commerce  by  public  utilities. 

The  Commission  also  adopted  a  new 
section  35.27(b)  as  follows: 

Nothing  in  this  part  (i)  shall  be  construed 
as  preempting  or  affecting  any  jurisdiction  a 
state  commission  or  other  state  authority  may 
have  under  applicable  state  and  federal  law, 
or  (ii)  limits  the  authority  of  a  state 
commission  in  accordance  with  state  and 
federal  law  to  establish  (a)  competitive 
procedures  for  the  acquisition  of  electric 
energy,  including  demand-side  management, 
purchased  at  wholesale,  or  (b)  non- 
discriminatory fees  for  the  distribution  of 
such  electric  energy  to  retail  consumers  for 
purposes  established  in  accordance  with 
state  law. 

With  respect  to  the  Commission's 
adoption  of  the  Open  Access  NOPR's 
functional/technical  tests  for 
determining  what  facilities  are 
Commission-jurisdictional  facilities 
used  for  transmission  in  interstate 
commerce  and  what  facilities  are  state- 
jurisdictional  local  distribution 
facilities,  the  Commission  concluded 
that  it  could  not  divine  a  bright  line  for 
unbundled  retail  transmission  by  the 
public  utility  that  previously  provided 
bundled  retail  service  to  the  end  user. 
The  Commission  added  that  the  limited 
case  law,  including  Connecticut  Light  &■ 


Power  Company  v.  FPC  (CL6-P)  and 
Federal  Power  Commission  v.  Southern 
California  Edison  Company  (the  Colton 
case),*'^  supports  a  case-by-case 
determination. *5'  Accordingly,  the 
Commission  stated  that  its  technical 
test,  with  its  seven  indicators,  will 
permit  reasoned  factual  determinations 
in  individual  cases. 

The  Commission  made  two 
clarifications  regarding  local 
distribution  in  the  context  of  retail 
wheeling.  First,  it  explained  that  even  if 
its  technical  test  for  local  distribution 
facilities  were  to  identify  no  local 
distribution  facilities  for  a  specific 
transaction,  states  have  authority  over 
the  service  of  delivering  electric  energy 
to  end  users.  Second,  the  Commission 
explained  that  through  their  jurisdiction 
over  retail  delivery  services,  states  have 
authority  not  only  to  assess  retail 
stranded  costs  but  also  to  assess  charges 
for  so-called  stranded  benefits,  such  as 
low-income  assistance  and  demand-side 
management. 

Thus,  imder  this  interpretation  of 
state/federal  jurisdiction,  the 
Commission  explained,  customers  have 
no  incentive  to  structure  a  purchase  so 
as  to  avoid  using  identifiable  local 
distribution  facilities  in  order  to  bypass 
state  jurisdiction  and  thus  avoid  being 
assessed  charges  for  stranded  costs  and 
benefits. 

The  Commission  further  determined 
that  it  is  appropriate  to  provide 
deference  to  state  commission 
recommendations  regarding  certain 
transmission/local  distribution  matters 
that  arise  when  retail  wheeling  occurs. 

In  instances  of  unbundled  retail 
wheeling  that  occurs  as  a  result  of  a 
state  retail  access  program,  the 
Commission  indicated  that  it  will  defer 
to  recommendations  by  state  regulatory 
authorities  concerning  where  to  draw 
the  jurisdictional  line  imder  the 
Commission's  technical  test  for  local 
distribution  facilities,  and  how  to 
allocate  costs  for  such  facilities  to  be 
included  in  rates,  provided  that  such 
recommendations  are  consistent  with 
the  essential  elements  of  the  Final 
Rule.**''  Moreover,  the  Commission 


*"324  U.S.  515  (1945)  {CLS-P\.  376  U.S.  205 
(1964)  (Co/ton). 

*>}  The  Commission  included  a  detailed  legal 
analysis  in  Appendix  C  to  Order  No.  888.  The 
Commission  explained  that  it  was  partictilarly 
persuaded  by  the  Supreme  Court's  statement  that 
whether  facilibes  are  used  in  local  distribution  is 
a  question  of  fact  to  be  decided  by  the  Commission 
as  an  original  matter.  See  CLS-P.  324  U.S.  at  534- 
35). 

*^In  order  to  give  such  deference,  the 
Commission  noted  its  expectation  that  state 
regulators  will  specifically  evaluate  the  seven 
indicators  and  any  other  relevant  facts  and  make 
recommendations  consistent  with  the  essential 
elements  of  the  Rule. 


indicated  that  it  will  consider 
jurisdictional  recommendations  by 
states  that  take  into  account  other 
technical  factors  that  the  state  believes 
are  appropriate  in  light  of  historical  uses 
of  particular  facilities. 

As  a  means  of  facilitating 
jurisdictional  line-drawing,  the 
Commission  stated  that  it  will  entertain 
proposals  by  public  utilities,  filed  imder 
section  205  of  the  FPA,  containing 
classifications  and/or  cost  allocations 
for  transmission  and  local  distribution 
facilities.  However,  the  Commission 
explained  that,  as  a  prerequisite  to  filing 
trsmsmission/local  distribution  facility 
classifications  and/or  cost  allocations 
with  the  Commission,  utilities  must 
consult  with  their  state  regulatory 
authorities.  If  the  utility's  classifications 
and/or  cost  allocations  are  supported  by 
the  state  regulatory  authorities  and  are 
consistent  with  the  principles 
established  in  the  Final  Rule,  the 
Commission  indicated  that  it  will  defer 
to  such  classifications  and/or  cost 
allocations. 

Furthermore,  the  Commission  stated 
that  deference  to  state  commissions 
with  regard  to  rates,  terms,  and 
conditions  may  be  appropriate  in  some 
circumstances.  The  Commission 
explained  that  when  unbundled  retail 
wheeling  in  interstate  commerce  occurs, 
the  transaction  has  two  components  for 
jurisdictional  purposes — a  transmission 
component  and  a  local  distribution 
component.  It  again  emphasized  that  the 
Commission  has  jiirisdiction  over 
facilities  used  for  the  transmission 
component  of  the  transaction,  and  the 
state  has  jurisdiction  over  facilities  used 
for  the  local  distribution  component. 
Thus,  the  Commission  stated,  the  rates, 
terms  and  conditions  of  imbimdled 
retail  transmission  by  a  public  utility 
must  be  filed  at  the  Commission. 
However,  the  Commission  added,  if  the 
imbimdled  retail  wheeling  occurs  as 
part  of  a  state  retail  access  program,  it 
may  be  appropriate  to  have  a  separate 
retail  transmission  tariff*"  to 
accommodate  the  design  and  sp>ecial 
needs  of  such  programs.  In  such 
situations,  the  Commission  indicated 
that  it  will  defer  to  state  requests  for 
variations  from  the  FERC  wholesale 
tariff  to  meet  these  local  concerns,  so 
long  as  the  separate  retail  tariff  is 
consistent  with  the  Commission's  open 
access  policies  and  comparability 
principles  reflected  in  the  tariff 
prescribed  by  the  Final  Rule.  In 
addition,  the  Commission  indicated  that 


*"The  Commission  noted  that  such  a  tariff  could 
be  different  from  the  tariff  that  applies  to  wholesale 
customers,  but  that  such  tariff  would  still  be  filed 
with  the  Commission  under  FPA  section  205. 
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the  rates  must  be  consistent  with  its 
Transmission  Pricing  Policy  Statement, 
and  the  guidance  set  forth  in  Order  No. 
888  concerning  ancillary  services.  *** 

The  Commission  also  expressed 
concern,  just  as  it  did  with  buy-sell 
arrangements  in  the  gas  industry,  that 
buy-sell  arrangements  can  be  used  by 
parties  to  obfuscate  the  true  transactions 
taking  place  and  thereby  allow  parties  to 
circumvent  Commission  regulation  of 
transmission  in  interstate  commerce. 
Thus,  the  Commission  reaffirmed  its 
conclusion  that  it  has  jurisdiction  over 
the  interstate  transmission  component 
of  transactions  in  which  an  end  user 
arranges  for  the  purchase  of  generation 
firom  a  third-party.  Moreover,  the 
Commission  indicated  that  it  will 
address  these  transactions  on  a  case-by- 
case  basis. 

Rehearing  Requests 

Oppose  Commission  Assertion  of 
Jurisdiction  Over  Unbundled  Retail 
Transmission 

Several  state  commissions  indicate 
that,  recognizing  that  the  case  law  is  not 
dispositive  concerning  the  question  of 
unbundled  retail  transmission  services 
(either  because  the  cases  do  not  involve 
the  transmission  of  power  to  retail 
customers  or  "fence  ofT'  local 
distribution  firom  federal  regulation),  at 
least  one  court  ( Wisconsin-Michigan 
Power  Company  V.  FTC.  197  F.2d  472 
(7th  Cir.  1952),  cert,  denied.  345  U.S. 
934  (1953))  explicitly  applied  the 
wholesale/retail  distinction  to 
distinguish  transmission  and  local 
distribution  services.  *^''  Thus,  they 
argue,  the  Commission  should  apply  the 
wholesale  versus  retail  analysis  to  the 
question  of  unbundled  retail 
transmission. 

IL  Com  asserts  that  retail  transmission 
by  a  public  utility  directly  to  an  end 
user  has  always  (even  before  the  FPA 
was  enacted)  been  subject  to  regulation 
by  the  states.  It  contends  that  no  change 
in  law  has  occurred  which  justifies  the 
Commission's  claim  of  expanded 
jiuisdiction.  Moreover,  it  disagrees  with 
the  Commission's  conclusion  that  the 
unbundled  delivery  by  the  previous 
public  utility  generation  supplier 
directly  to  an  end  user  is  in  interstate 
commerce.  It  argues  that  the  FPA  was 
never  intended  to  disturb  the 
jurisdiction  of  state  regulators  that 
existed  prior  to  its  passage  and  that 
retail  transmission  of  electric  energy  by 


a  public  utility  to  an  end  user  was  under 
state  jurisdiction  before  the  Attleboro 
decision  and  has  remained  under  state 
jurisdiction  in  the  over  sixty  years 
following  Attleboro.  Even  after 
unbundling,  according  to  IL  Com. 
transmission  to  a  retail  customer  still 
involves  a  retail  sale  of  transmission. 

NARUC  and  VA  Com  assert  that  the 
legislative  history  provides  little 
support  for  the  Conunission's 
conclusion  that  the  act  of  unbundling 
generation  from  delivery  serves  to  shift 
jurisdiction  from  a  state  commission  to 
the  Commission.  If  anything,  they 
contend,  the  jurisdictional  structure  of 
the  FPA  is  predicated  on  the  distinction 
between  retail  and  wholesale 
transactions,  not  bundled  and 
unbundled  services.  They  assert  that  the 
Commission  should  conclude  that  the 
rates,  terms  and  conditions  of  service  for 
delivery  of  power  by  a  utility  to  an  end- 
use  customer  are  subject  to  the 
jurisdiction  of  the  state  commission 
regulating  the  utility,  regardless  of  the 
identity  of  the  party  generating  or 
reselling  the  power  or  the  facilities  used 
to  transport  the  power. 

NARUC  asserts  that  the  Commission 
did  not  address  a  point  raised  in 
NARUC's  reply  comments  as  to  how  the 
removal  of  generation  serves  to 
unbundle  the  retail  delivery  function 
into  sei}arate  transmission  and 
distribution  services.  It  maintains  that 
the  Commission  simply  assumes  that  a 
resulting  transmission  transaction  is 
created  when  power  is  sold  to  a  retail 
consumer  by  someone  other  than  the 
utility  delivering  the  power.  •"* 

MI  &  NH  Coms  ask  the  Commission 
to  vacate  those  portions  of  the  Rule  that 
find  that  the  Commission  has 
jurisdiction  over  the  transmission 
component  of  an  unbundled  retail  sale 
in  a  local  retail  wheeling  transaction. 
They  assert  that  the  Commission  should 
conHne  its  activity  to  wholesale 
transactions  or  those  interstate 
transactions  that  do  not  implicate 
matters  of  local  concern.  They  argue 
that  the  dual  federal/state  regulatory 
scheme  establishes  that  Congress'  intent 
is  that  state  regulation  of  retail  wheeling 
is  not  preempted  by  federal  law  as 
established  in  FPA  section  201.  They 
oppose  unnecessary  federal  intrusion 
into  local  matters  under  a  one-size-fits- 
all  approach  and  assert  that  the  retail 
wheeling  initiatives  in  New  Hampshire 


'''In  applying  the  principles  of  Ihe  Final  Rule  to 
retail  transmission  tariffs.  Ihe  Commission 
emphasized  that  it  clearly  cannot  order  retail 
wheeling  directly  to  an  ultimate  consumer,  (citing 
FPA  section  212(h)). 

«'E.g..  NARIX;.  WI  Com.  WY  Com. 


*"  See  also  lA  Com  (use  of  a  utility's  transmission 
system  to  serve  its  own  retail  customers  is  a 
bundled  part  of  Ihe  retail  sale  transaction,  which 
supports  a  simpler  jurisdictional  lest  holding  that 
a  movement  of  power  by  Ihe  last  utility  in  any 
chain  of  delivery  to  a  retail  customer  is  a 
distribution  transaction). 


and  Michigan  are  tailored  to  the  unique 
utility  environment  in  each  state. 

Central  Illinois  Light  argues  that 
unbundling  of  retail  electric  service 
does  not  change  the  states'  longstanding 
jurisdiction  over  retail  electric  service 
and  local  distribution,  even  when  that 
service  involves  the  use  of  transmission 
in  interstate  commerce.  It  asserts  that 
201(b)(1)  ("transmission  of  electric 
energy  in  interstate  commerce")  cannot 
be  read  in  a  vacuum. 

MN  DPS  &  MN  Com  and  OH  Com 
assert  that  the  Commission  should  have 
no  role  in  the  regulation  of  retail 
services,  be  they  bundled  or  unbundled. 
They  argue  that,  in  refusing  to  grant  the 
Commission  authority  over  retail 
wheeling,  Congress  left  jurisdiction  over 
retail  electric  service  to  the  states.  They 
conclude  that  the  Final  Rule  contains 
insufficient  legal  and/or  policy 
justification  for  the  Commission's 
assertion  of  jurisdiction  over  unbundled 
retail  transmission  services.      

MN  DPS  &  MN  Com  assert:  "FERC 
bases  its  usurpation  of  state  authority 
over  retail  transmission  rates  on  its 
claim  that  balkanization  would  occur 
without  the  assertion  of  FERC  authority. 
Therefore,  the  parties  are  entitled  to 
rehearing  so  that  this  essential  issue  can 
be  further  analyzed."  (MN  DPS  &  MN 
Com  at  1-3). 

FL  Com  argues  that  the  Commission 
has  not  justified  why  the  act  of 
unbundling  prices  expands  the 
Commission's  jurisdiction  into  retail 
marketing  areas.  It  argues  that  Section 
212(g)  of  the  FPA  has  the  effect  of 
prohibiting  the  Commission  from 
usurping  existing  state  jurisdiction  over 
retail  transmission  service,  whether 
bundled  or  unbundled.  According  to  FL 
Com,  FERC's  jurisdiction  over 
transmission  terminates  at  the  territorial 
boundary  of  each  electric  utility  in 
Florida.  It  supports  wheeling  in 
jurisdiction  for  state  commissions  and 
wheeling  out  and  wheeling  through 
jurisdiction  for  the  Commission. 

IN  Com  opposes  federalization  of 
retail  wheeling  transactions  within  a 
state's  boundaries  as  contrary  to  the 
FPA's  legislative  history  and  case  law. 

NJ  BPU  asserts  that  by  claiming 
jurisdiction  over  unbundled  retail 
transmission,  the  Commission  is 
creating  a  disincentive  for  states  to 
implement  retail  access  because,  by 
ordering  retail  access,  the  states  may  be 
relinquishing  their  jurisdiction  over 
unbundled  retail  transmission  terms 
and  conditions — jurisdiction  that  they 
would  maintain  under  a  bundled 
scenario.  *^'  PA  Com  argues  that  the 
Commission  does  not  have  the  authority 


«"  See  aiso  PA  Com. 
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to  order  retail  wheeling  and  that  the 
jurisdictional  formula  is  challengeable 
on  engineering  and  legal  grounds.  It 
concludes  that  the  Commission  does  not 
have  jurisdiction  over  unbundled 
interstate  retail  transmission  service.  PA 
Com  notes  that  the  1996  House  and 
Senate  hearings  have  raised  the  question 
whether  the  Commission  has  the 
statutory  authority  to  restructure  the 
electric  industry.  PA  Com  questions  the 
Commission's  definition  of  the 
"traditional  tasks  of  state  and  federal 
regulators"  on  the  basis  of  section 
201(b)  of  the  FPA,  the  Supremacy 
Clause,  and  the  Tenth  Amendment  of 
the  U.S.  Constitution. 

Support  Broader  Assertion  of 
Jurisdiction  by  the  Commission  Over 
Retail  Wheeling 

NY  Utilities  declare  that  the 
Commission  has  jurisdiction  over  retail 
wheeling  from  the  source  to  the  load, 
but  does  not  have  jurisdiction  over 
transmission  in  bundled  retail  service. 
They  assert  that  the  Commission's 
reliance  on  state  jurisdictional  local 
distribution  as  a  predicate  to  abstain 
bom  allowing  retail  wheeling  stranded 
cost  recovery  is  without  foundation. 
They  further  assert  that  a  unique 
element  that  sets  local  distribution  apart 
from  transmission  is  not  the  size  of  the 
facility  or  the  length  of  travel,  but  that 
transportation  is  bundled  with  a  retail 
sale.  According  to  NY  Utilities,  the 
plain  meaning  of  the  FPA  shows  that 
local  distribution  is  bundled  retail 
service.  They  claim  that  the  legislative 
history,  to  the  extent  necessary,  and 
court  cases  support  FERC  jurisdiction 
over  all  aspects  of  retail  wheeling,  but 
makes  clear  that  the  Commission  cannot 
regulate  bundled  retail  service.  They 
add  that  the  NGA  also  demonstrates  that 
local  distribution  means  bundled  retail 
service. 

Commission  Conclusion 

In  concluding  that  this  Commission 
has  exclusive  jurisdiction  over  the  rates, 
terms  and  conditions  of  unbundled 
retail  transmission  by  public  utilities  in 
interstate  commerce,  the  Commission  in 
Order  No.  888  thoroughly  examined  the 
statutory  language  of  the  FPA  and  its 
legislative  history,  and  ^levant  FPA 
and  NGA  case  law.  While  the  state 
commissions  on  rehearing  would  like  us 
to  draw  a  bright  line  that  gives  them,  to 
varying  degrees,  jurisdiction  over  retail 
interstate  transmission  by  public 
utilities,  no  party  on  rehearing  has 
raised  any  legislative  history  or  case  law 
that  was  not  previously  considered  and 
that  would  support  the  proposition  that 
states  have  jurisdiction  over  any 
unbundled  transmission  in  interstate 


commerce.  As  explained  below,  we 
reaffirm  our  jurisdictional  interpretation 
on  rehearing  and  believe  that  it  is 
supported  by  the  recent  decision  in 
United  Distribution  Companies  v. 
FERC.'>«> 

Many  of  the  rehearing  arguments 
focus  on  the  fact  that  states  historically 
(even  prior  to  the  FPA)  regulated  retail 
transmission  insofar  as  it  was  a 
component  of  bundled  electric  service 
to  an  end  user,  and  they  argue  that  by 
asserting  jurisdiction  over  unbundled 
retail  transmission,  the  Commission  is 
somehow  "taking  away"  jurisdiction  the 
states  previously  had.  The  flaw  in  these 
arguments  is  their  inherent  assumption 
that  jurisdiction  over  transmission 
service  turns  upon  the  question  of 
whether  the  transmission  service  is 
being  provided  for  "wholesale"  or 
"retail"  power  sales.  That  is  not  the 
case.  The  question  of  jurisdiction  rather 
turns  upon  the  extent  of  the 
Commission's  exclusive  jurisdiction 
over  transmission  in  interstate 
commerce  under  the  FPA.  The  fact  that 
states  historically  regulated  most  retail 
transmission  service  as  a  part  of  a 
bundled  retail  power  sale  is  not  the 
result  of  a  legal  requirement;  it  is  the 
practical  result  of  the  way  electricity  has 
historically  been  bought  and  sold. 
However,  the  shape  of  power  sales 
transactions  is  rapidly  changing.  Rather 
than  claiming  "new"  jurisdiction,  the 
Commission  is  applying  the  same 
statutory  framework  to  a  business 
environment  in  which,  as  discussed 
below,  retail  sales  and  transmission 
service  are  provided  in  separate 
transactions. 

In  the  past,  retails  ales  occurred 
almost  exclusively  on  a  bundled  basis 
(i.e.,  the  same  entity  provided  a 
delivered  product  called  electric  energy 
and  transmission  was  part  and  parcel  of 
that  product).  The  FPA  clearly  reserves 
the  right  to  regulate  retail  sales  of 
electric  energy  to  the  states.  As  we 
explained  in  the  Final  Rule,  however,  in 
today's  markets,  and  increasingly  in  the 
future  as  more  states  adopt  retail 
wheeling  programs,  retail  transactions 
are  being  broken  into  products  that  are 
being  sold  separately:  transmission  and 
generation.  Moreover,  these  products 
are  being  sold  increasingly  by  two  or 
more  different  entities.  For  example,  a 
transaction  may  involve  transmission 
service  from  one  or  more  transmission 
providers  who  move  power  from  a 
distant  generation  supplier,  over  the 
interstate  transmission  grid,  to  an  end 
user.  Because  these  types  of  products 
and  transactions  were  not  prevalent  in 


the  past,  the  jurisdictional  issue  before 
us  did  not  arise  and,  contrary  to  IL 
Com's  argument,  the  Commission 
caimot  be  viewed  as  "disturbing"  the 
jurisdiction  of  state  regulators  prior  to 
and  after  the  Attleboro  case.**' 

As  we  also  explained  in  the  Final 
Rule,  the  legislative  history  of  the  FPA 
and  the  relevant  case  law  similarly 
reflect  the  historical  market  structure  in 
which  electricity  and  transmission 
generally  were  bought  on  a  bundled 
basis.**^  Today's  unbundled  world 
simply  was  not  contemplated  and  the 
cases  do  not  resolve  dispositively  this 
jurisdictional  issue.  The  case  law 
focuses  primarily  on  the  bright  line 
between  wholesale  sales  and  retail  sales 
of  energy,  and  transmission  in  interstate 
as  opposed  to  intrastate  commerce.  It 
does  not  address  unbundled  retail 
interstate  transmission.'**'  We  therefore 
have  interpreted  the  case  law  in  light  of 
changed  circumstances  aid  have  relied 
in  the  first  instance  on  the  plain 
wording  of  the  statute.  We  find 
compelling  that  section  201  of  the  FPA, 
on  its  face,  gives  the  Commission 
jurisdiction  over  transmission  in 
interstate  commerce  without 
qualification:  unlike  our  jurisdiction 
over  sales  of  electric  energy,  which 
section  201  specifically  limits  to  sales  at 
wholesale,  the  statute  does  not  limit  our 
transmission  jurisdiction  over  public 
utilities  to  wholesale  transmission. 

Since  the  time  Order  No.  888  issued, 
the  D.C.  Circuit  has  addressed  a  similar 
issue  in  interpreting  section  Ifb)  of  the 
NGA,  the  provision  that  parallels 
section  201(b)  of  the  FPA.  Under  section 
1(b),  the  Commission's  jurisdiction  does 
not  apply  "to  the  local  distribution  of 
natural  gas  or  to  the  facilities  used  for 
such  distribution."  Similarly,  under 
section  201(b)  of  the  FPA.  the 
Commission  shall  not  have  jurisdiction, 
except  as  specifically  provided,  "over 


«"88  F.3d  1105.  11S2-S3  (1996)  [United 
Distribution  Companies]. 


**'  Public  Utilities  Commission  v.  Attleboro 
Steam  ft  Electric  Co..  273  U.S.  83  (1927). 

'"The  case  law  is  addressed  extensively  io 
Appendix  C  to  the  Final  Rule  and  will  not  be 
repeated  here. 

'"On  rehearing,  several  parties  argue  that  at  least 
one  court  case.  Wiscotuin-Michigan  Power  Co.  v. 
FPC.  197  F.2d  472  (7th  Or.  1952).  cert,  denied.  345 
U.S.  934  (1953)  explicitly  applied  the  wholesale/ 
retail  distinction  to  distinguish  transmission  and 
local  distribution  services.  The  Commission 
discussed  this  case  in  detail  in  Appendix  G  to  the 
Final  Rule.  FERC  Suts  ft  Regs,  at  31.974-75; 
mimeo  at  22-25.  As  we  stated  there,  the  court's 
interpretation  of  the  legislative  history  of  the  FPA 
was  at  odds  with  both  the  plain  words  of  the  statute 
as  well  as  the  language  of  the  House  Report  on  the 
FPA(H.R.  Rep.  No  1318  at  27).  It  also  did  not 
mention  the  Senate  Report  on  the  FPA.  which 
clearly  recognized  jurisdictioo  over  all  interstate 
transmission  lines,  whether  or  not  a  sale  of  energy 
is  carried  by  those  lines  (S.  Rep.  No.  621  at  48).  We 
therefore  refect  arguments  that  this  single  case  is  io 
any  way  dispositive  of  the  issue  before  lu. 
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facilities  used  for  the  generation  of 
electric  energy  or  over  facilities  used  in 
local  distribution  *   *   *"  In  responding 
to  arguments  regarding  the  scope  of 
state  authority  over  "local  distribution" 
of  natural  gas,  the  court  distinguished 
between  bundled  and  unbundled  sales: 

States  have  been — and  are  still — permitted 
to  regulate  LOCs'  bundled  sales  of  natural  gas 
to  end-users  because  those  transactions 
include  transportation  over  local  mains  and 
the  retail  sales  of  gas.  In  contrast,  states  have 
never  regulated  the  terms  and  conditions  of 
interstate  pipeline  transportation.  When  the 
gas  sales  element  is  severed — i.e., 
unbundled — from  tlie  transactions,  FERC 
retains  jurisdiction  over  the  interstate 
transportation  component."  [United 
Distribution  Companies,  88  F.3d  at  1153 
(footnote  omitted)  (emphasis  in  original).) 

The  court's  reasoning  is  also  applicable 
to  and  supports  our  jurisdictional 
determination  in  Order  No.  888. 

Several  state  ;ommissions  point  to 
section  212(h)  of  the  FPA  and  argue  that 
Congress,  in  refusing  to  grant  the 
Commission  authority  to  order  retail 
wheeling,  left  all  jurisdiction  over  retail 
transmission  to  the  states.  We  disagree. 
What  Congress  did  in  section  212(h) 
was  to  prohibit  us  from  ordering 
transmission  directly  to  an  ultimate 
consumer.  We  readily  recognize  and 
respect  this  prohibition.  However,  the 
ability  to  order  retail  wheeling  is  a 
separate  issue  from  whether  we  have 
jurisdiction  over  the  rates,  terms  and 
conditions  of  retail  wheeling  in 
interstate  commerce  that  is  ordered  by 
a  state  or  that  is  provided  voluntarily. 
Congress,  in  enacting  section  212(h),  did 
nothing  to  modify  our  jurisdiction 
under  sections  201,  205  and  206  over 
the  rates,  terms  and  conditions  of 
interstate  transmission  by  public 
utilities. 

Similarly,  we  reject  FL  Com's 
argiunents  that  section  212(g)  of  the  FPA 
prohibits  the  Commission  from  asserting 
any  jurisdiction  over  unbundled  retail 
transmission.  Section  212(g)  prohibits 
the  Commission  from  issuing  an  order 
that  is  inconsistent  with  any  state  law 
that  governs  retail  marketing  areas  of 
electric  utilities.  As  we  stated  in  the 
Final  Rule,  while  our  jurisdiction 
cannot  affect  whether  and  to  whom  a 
retail  electric  service  territory 
(marketing  area)  is  to  be  granted  by  the 
state,  and  whether  such  grant  is 
exclusive  or  non-exclusive,  neither  can 
state  jurisdiction  affect  this 
Commission's  exclusive  jurisdiction 
over  the  rates,  terms  and  conditions  of 
transmission  in  interstate  commerce  by 
public  utilities.  We  also  reject 
arguments  by  the  FL  Com  that  this 
Commission's  jurisdiction  over 
transmission  terminates  at  the  territorial 


boundary  of  each  electric  utility  in 
Florida.  This  argument  is  flatly  contrary 
to  the  longstanding  interpretation  of  the 
FPA  by  the  United  States  Supreme 
Court.**^ 

Commission's  Seven  Factor  Test 

IL  Com  argues  that  the  Commission 
should  withdraw  its  technical  test.  It 
contends  that  retail  wheeling 
jurisdiction  should  follow  function  and 
that  the  function  served  by  public  utility 
facilities  in  providing  retail  service  does 
not  change  upon  the  unbundling  of 
service  to  retail  customers.  According  to 
IL  Com.  Commission  jiuisdiction  would 
extend  to  the  service  of  delivering 
electric  energy  by  a  public  utility  to 
wholesale  customers,  regardless  of  the 
nature  and  extent  of  the  public  utility's 
facilities  used  to  make  that  delivery. 
Similarly,  it  asserts,  state  jurisdiction 
would  extend  to  the  service  of 
delivering  electric  energy  by  a  public 
utility  directly  to  retail  customers, 
regardless  of  the  nature  and  extent  of 
the  public  utility's  facilities  used  to 
make  that  delivery. 

NARUC  argues  that  the  seven-factor 
test  does  not  result  in  the  bright  line 
discussed  in  FPC  v.  Southern  California 
Edison  Company,  376  U.S.  205  (1964). 
The  facility-by-facility  categorization  of 
utility  systems  on  a  company-specific 
basis,  it  asserts,  is  hardly  consistent 
with  the  Court's  decision  to  make  case- 
by-case  analysis  unnecessary. 

OH  Com  asserts  that  the  seven  factors 
provide  no  useful  insight  into  the  nature 
of  local  distributimi  service.  It  adds  that 
reliance  upon  technical  tests  to 
determine  local  distribution  lacks  legal 
foundation.  It  further  contends  that  die 
jurisdictional  bright  line  established  by 
Congress  focuses  upon  the  nature  of  the 
transaction,  not  the  functional  or 
technical  characteristics  of  a  particular 
wire,  in  determining  whose 
jurisdictional  authority  attaches  to  a 
particular  transaction  and  facilities.  It 
concludes  that  the  Commission  should 
adopt  the  Ohio-proposed  retail 
marketing  area  "wheeling  in" 
jurisdictional  approach. 

PA  Com  contends  that  the 
Commission's  seven  indicia  are  not 
acceptable  measures  of  local 
distribution  and  challenges  each  factor. 

NH  &  MI  Coms  declare  that  the 
criteria  for  distinguishing  transmission 
facilities  from  local  distribution 
facilities  should  not  be  limited  to  the 
seven  given  in  the  Rule,  but  should 
allow  consideration  of  any  other 


relevant  criteria  for  separatipg  local 
concerns  from  matters  legitimately 
federal  in  nature. 

NJ  BPU  argues  that  the  engineering- 
driven  definition  does  not  resolve  many 
of  the  hazy  areas.  To  the  extent  that  the 
seven  factors  do  not  reflect  or  cannot  be 
reconciled  with  the  particular 
circumstances,  it  contends  that  the 
states  may  be  hamstrung  in  their  ability 
to  make  reasoned  decisions  that 
comport  with  Order  No.  888.'»** 

Similarly,  NY  Com  argues  that  five  of 
the  seven  factors  (1,  2.  4.  6.  and  7)  are 
not  accurate  when  applied  to  large 
metropolitan  areas  and  remote  rural 
areas.  It  asserts  that  local  distribution 
facilities  are  not  necessarily  close  to 
retail  customers  and  the  assumption 
that  local  distribution  facilities  are 
primarily  radial  in  character  fails  to 
account  for  network  systems.  It  adds 
that  reconsignment  or  transportation  of 
power  to  different  markets  can  and  does 
occur  at  the  local  distribution  level.  It 
further  adds  that  the  presence  of  meters 
is  not  a  discerning  characteristic  of 
where  interstate  transmission  ends  and 
local  distribution  begins;  meters  are 
frequently  not  part  of  the  transmission/ 
local  distribution  interface.  Nor, 
according  to  NY  Com,  are  local 
distribution  systems  necessarily  of 
reduced  voltage.  Instead  of  the  7 
criteria.  NY  Com  argues  that  the 
Commission  should  adopt  a  functional 
measure  of  local  distribution  based  on 
factors  3  and  5  (interstate  transmission 
ends  and  local  distribution  begins 
where  electricity  flows  into  a 
comparatively  restricted  geographic  area 
and  does  not  flow  back  out  of  that  area 
and  the  power  is  consumed  in  that  area) 
and  on  the  traditional  classification  of 
the  facilities  by  the  state  regulatory  body 
(or  what  the  utility  has  traditionally 
classified  as  local  distribution). 

Commission  Conclusion 

Several  parties  on  rehearing  do  not 
like  the  seven-factor  technical  test  for 
local  distribution  facilities  that  was  set 
forth  in  Order  No.  888.  That  test  takes 
into  account  both  technical  and 
functional  characteristics  of  the 
transaction  involved.  The  parties  on 
rehearing  propose  instead  a  variety  of 
bright  line  tests.  For  example,  IL  Com 
wants  state  jurisdiction  to  extend  to  the 
"service"  of  delivering  electric  energy  to 
retail  customers,  which  it  would  define 
to  give  it  jurisdiction  regardless  of  the 


-^  See  FPC  v.  Southern  California  Edison  Co..  376 
U.S.  205  (1964)  IColton  case).  IN  Com  makes  a 
similar  argument  and  opposes  "federalization"  of 
retail  wheeling  within  a  state's  boundaries.  We 
reject  this  argument  on  the  same  basis. 


">>  See  also  WI  Com  (criteria  do  not  appropriately 
reflect  the  mixed  nature  of  many  facilities  in 
systems  that  are  closely  integrated  and  the 
application  of  the  criteria  to  the  electric  system  in 
Wisconsin  would  supplant  state  jurisdiction  over  a 
large  number  of  facilities  whose  primary  functions 
are  local  reliatrility  and  retail  service). 
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nature  and  extent  of  the  facilities  used 
to  make  the  delivery.  OH  Com  proposes 
that  the  Commission  adopt  a  retail 
marketing  area  "wheeling  in" 
jurisdictional  approach  which  would 
give  it  jurisdiction  over  facilities  within 
territorial  boundaries. 

In  response,  we  do  not  interpret  the 
FPA  to  permit  us  in  effect  to  rewrite  the 
statute  to  give  states  jurisdiction  over 
interstate  transmission  services. 
Moreover,  we  reject  arguments  of  OH 
Com  that  our  seven-factor  test  lacks 
legal  foundation,  and  arguments  of 
NARUC  that  we  are  somehow  bound  to 
develop  a  bright  line  test.  While 
Congress  established  a  jurisdictional 
bright  line  between  wholesale  and  retail 
sales  of  energy,  there  is  no  such  bright 
line  that  we  can  divine  with  regard  to 
transmission  and  local  distribution 
facilities.  The  Supreme  Court,  in  both 
Colton  and  CL6-P,**^  has  instructed  us 
that  whether  facilities  are  used  in  local 
distribution  is  a  question  of  fact  to  be 
decided  by  the  Commission  as  an 
original  matter.  The  seven  factors  will 
permit  us  to  undertake  this  fact-specific 
determination. 

We  acknowledge  the  concerns  raised 
by  several  state  commissions  that  the 
seven-factor  test  does  not.  as  NJ  BPU 
puts  it.  resolve  many  of  the  hazy  areas, 
and  that  there  may  be  other  factors  that 
should  be  taken  into  account  in 
particidar  situations.  The  seven-factor 
test  is  intended  to  provide  sufficient 
flexibility  to  take  into  account  unique 
local  characteristics  and  historical  usage 
of  facilities  used  to  serve  retail 
customers.  We  specifically  stated  in  the 
Final  Rule  that  we  will  consider 
jurisdictional  recommendations  by 
states  that  take  into  account  other 
technical  factors  that  states  believe  are 
appropriate  in  light  of  historical  uses  of 
particular  facilities.  Moreover,  we  will 
defer  to  facility  classifications  and/ or 
cost  allocations  that  are  supported  by 
state  regulatory  authorities.  For 
example,  in  the  ongoing  California 
electric  utility  restructuring  proceeding, 
the  Commission  deferred  to  the  State 
PUC's  recommendations  regarding  the 
split  between  state  jurisdictional  local 
distribution  facilities  and  Commission- 
jurisdictional  transmission  fiacilities.^^ 

Oppose  Transmission  of  Public  Utility 
Purchases  for  Sale  at  Retail 

IL  Com  objects  to  the  transmission 
unbundling  requirement  if  it  is  intended 
to  require  public  utilities  to  take 
transmission  services  under  their  own 


•**  See  Cohan.  376  U.S.  at  210  n.6:  CLfrP,  324  U.S. 
at  S31-36. 

**■''  I^Kafic  Gas  and  Electric  Company,  et  al..  77 
FERC  1  61.325  at  61.325  (1996). 


FERC  tariffs  for  purchases  of  power 
intended  for  distribution  by  the  public 
utility  to  retail  customers.  According  to 
IL  Com,  a  distinction  must  be  made 
between  the  public  utility's  use  of  its 
transmission  system  in  cases  in  which 
the  public  utility  purchases  wholesale 
power  for  sale  for  resale,  and  cases  in 
which  the  public  utility  purchases 
wholesale  power  to  serve  native  load 
retail  customers.  It  argues  that  the 
Commission  cannot  legally  regulate,  or 
place  conditions  on.  the  manner  in 
which  a  utility  uses  its  transmission 
system  to  make  sales  of  electric  energy 
at  retail.  It  contends  that  the 
Commission  must  exempt  public  utility 
power  purchases  for  sale  at  retail  frtim 
the  unbundling  requirement.  It 
recommends  that  the  Commission  insert 
the  words  "for  sale  for  resale"  after  the 
word  "purchases"  in  section  35.28(c)(2) 
and  after  the  word  "purchase"  in 
section  35.28(c)(2)(i). 

Commission  Conclusion 

The  Commission  rejects  arguments  of 
IL  Com  that  if  unbundled  retail 
wheeling  occurs  either  voluntarily  or  as 
a  result  of  a  state  retail  program,  we 
cannot  require  the  utility  to  take  service 
under  its  own  transmission  tariff  for 
sales  to  retail  customers.  This 
requirement  is  a  term  and  condition  of 
unbundled  retail  interstate  transmission 
service  and.  as  explained  above.- 
therefore  is  within  our  exclusive 
jurisdiction.  Additionally,  this  should 
not  in  any  way  infringe  on  state  retail 
programs  or  service  to  retail  customers. 
Rather,  it  ensures  that  non- 
discriminatory transmission  services  are 
provided  to  all  potential  retail  power 
competitors. 

Further,  as  stated  previously  in 
Section  lY.Cl.b  (Transmission 
Providers  Taking  Service  Under  Their 
Tariff),  we  clarify  that  a  transmission 
provider  does  not  have  to  "take  service" 
under  its  own  tariff  for  the  transmission 
of  power  that  is  purchased  on  behalf  of 
bundled  retail  customers. 

Oppose  Buy-Sell  Transaction  Analysis 

PA  Com  asserts  that  there  is  a 
potential  for  jurisdictional  conflict  with 
respect  to  buy-sell  transactions  that  is  a 
direct  consequence  of  the  technical- 
functional  test  (which  PA  Com 
challenges). 

IL  Com  argues  that  states  have 
exclusive  authority  to  regulate  buy-sell 
arrangements  as  bundled  retail  sales.  It 
further  argues  that  the  Commission 
cannot  make  a  bundled  retail  sale  into 
an  unbundled  retail  sale  simply  by 
characterizing  it  as  the  functional 
equivalent  of  an  unbundled  retail  sale; 
by  re-characterizing  them  the 


Commission  is  effectively  ordering  the 
unbundling  of  buy-sell  arrangements.  It 
asserts  that  buy-sell  arrangements  on  the 
electric  side  are  not  an  end  run  around 
clear  federal  jurisdiction  and  that  the 
Commission  should  withdraw  its 
assertion  of  jurisdiction  over  the  retail 
transmission  component  of  unbundled 
retail  sales. 

VT  DPS  contends  that  the 
(Dommission's  rationale  is  flawed: 
"FERC's  analysis  rests  on  the  same  very 
shaky  ground  as  its  similar  claim  of 
jurisdiction  over  buy-sell  arrangements 
by  local  gas  distribution  companies." 
According  to  VT  DPS.  all  retail 
transactions  are  subject  to  state 
jurisdiction  and  asks  the  Commission  to 
clarify  that  the  Commission  defines  buy- 
sell  as  it  did  in  the  NOPR.  but  also 
acknowledge  that  it  has  no  jurisdiction 
over  such  arrangements. 

IN  Com  asserts  that  in  the  absence  of 
any  record  of  abusive  and  undermining 
actions  by  states  under  the  guise  of  buy- 
sell  arrangements,  there  is  not  even  a 
remedial  justification  to  touch  buy-sell 
transactions.  It  contends  that  a 
difference  between  the  FPA  and  the 
NGA  warrants  different  treatment — the 
FPA  exempts  from  FERC  jurisdiction 
local  distribution  and  transmission  of 
electric  energy  in  intrastate  commerce. 
By  redefining  interstate  transmission,  IN 
Com  claims  that  the  Commission 
proposes  to  do  away  with  the  meaning 
history  has  accorded  to  a  variefy  of 
transactions  previously  considered 
wholly  intrastate  in  nature.  According 
to  IN  Com,  states  should  be  allowed  to 
experiment  with  and  allow  different 
forms  of  buy-Sell  transactions  as  part  of 
the  evolving  marketplace. 

Commission  Conclusion 

Four  parties  (PA  Com.  IL  Com.  VT 
DPS  and  IN  Com)  have  raised  concerns 
regarding  the  Commission's 
determination  that  it  has  jurisdiction 
over  the  interstate  transmission 
component  of  transactions  in  which  an 
end  user  arranges  for  the  purchase  of 
generation  from  a  third  party.  The 
Commission  reiterates  that  we  will  have 
to  address  these  situations  on  a  case-by- 
case  basis.  We  disagree  with  IL  Com  that 
States  have  exclusive  authority  to 
.  regulate  the  interstate  transmission 
component  of  buy-sell  transactions. 
Similarly,  we  deny  the  VT  DPS  request 
that  we  acknowledge  no  jurisdiction 
over  such  arrangements.  The  fact 
remains  that  these  arrangements  could 
be  used  by  parties  to  obfuscate  the  true 
transactions  taking  place  and  thereby 
allow  parties  to  circumvent  Commission 
regulation  of  transmission  in  interstate 
commerce.  We  reserve  our  authorities  to 
ensure  that  public  utilities  and  their 
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customers  are  not  able  to  circumvent 
non-discriminatory  transmission  in 
interstate  commerce.  In  response  to  VT 
DPS'  contention  that  the  Commission's 
analysis  here  rests  on  the  same  shaky 
ground  as  its  similar  claim  of 
jurisdiction  over  buy-sell  arrangements 
by  local  gas  distribution  companies,  we 
note  that  the  D.C.  Circuit  recently 
affirmed  the  Commission's  assertion  of 
jurisdiction  over  buy/sell  arrangements 
under  the  Natural  Gas  Act.''** 

State  Jurisdiction  Over  the  Service  of 
Delivering  Electric  Energy  to  End  Users 

Rehearing  Requests 

IL  Com  states  that  it  is  far  hom  clear 
what  FERC  contemplates  by  the 
"service"  of  delivery  of  electric  energy 
by  a  delivering  utility  in  the  retail 
wheeling  transaction.  It  is  equally 
imclear  to  IL  Com  whether  the  "service" 
to  which  Order  No.  888  refers  is  a 
public  utility  activity  over  which  state 
regulators  would  have  jurisdiction.  IL 
Com  argues  that  it  is  the  Illinois 
legislature,  not  FERC.  that  determines 
whether  IL  Com  can  regulate  something 
called  "delivery  service."  ^^^ 

MO/KS  Corns  ask  the  Commission  to 
clarify  the  meaning  of  the  statement  that 
even  when  the  test  for  local  distribution 
{acilities  identifies  no  local  distribution 
facilities,  the  Commission  believes  that 
states  have  authority  over  the  service  of 
delivering  electric  energy  to  end  users. 
According  to  MO/KS  Coms: 

The  authority  to  shop  at  retail  and  to  sell 
at  retail  do  not  exist  in  the  FPA.  If  the 
Conunission's  goal  is  to  recognize  the  States' 
authority  to  establish  conditions  on  retail 
competition,  it  need  only  acknowledge  the 
State  jurisdiction  to  establish  the  opportiuiity 
to  shop  and  sell  at  retail.  If  this  is  what  the 
Conunission  is  seeking  to  accomplish  by  its 
discussion  of  'delivery  service,'  then  we 
support  the  Commission.'*''*' 

Coalition  for  Economic  Competition 
asserts  that  the  Conunission  failed  to 
consider  that  the  sale  of  electric  energy 
may  take  place  outside  of  the  state  into 
which  the  eneigy  is  transmitted,  and 
that  the  local  regulatory  commission 
may  have  no  jurisdiction  over  either  the 
sale  or  the  transmission  of  the  energy. 

Comnussion  Conclusion 

Several  parties  ask  us  to  clarify  our 
conclusion  that  even  when  the  seven- 


***  United  Distribution  Companies.  88  F.  3d  at 
1154-57. 

'**  See  also  AK  Com  (should  not  create  a  fictional 
coocapl  of  delivery  service — the  legal  reality  is  that, 
under  retail  competition,  state  law  will  establish  a 
customer's  right  to  be  served  and  a  generation 
OKmer's  right  to  produce  power.  AK  Com  aMOfts 
that  the  state  can  then  altad)  coodiUoiu  to  those 

nibts). 

«">MCV1CS  Com*  at  1-13. 


factor  test  for  local  distribution  facilities 
does  not  identify  local  distribution 
facilities,  we  believe  states  have 
authority  over  the  "service"  of 
delivering  electric  energy  to  end  users. 
We  clarify  that  states  have  the  authority 
to  determine  the  retail  marketing  areas 
of  electric  utilities  within  their 
jiuisdictions,  and  the  end  user  services 
that  those  utilities  must  provide,  but  we 
did  not  in  Order  No.  888  intend  to  opine 
on  the  extent  of  authority  given  by  state 
legislatures  to  their  state  commissions. 
Rather,  our  statement  regarding  state 
authorify  over  the  "service"  of 
delivering  electric  energy  is  intended  to 
recognize  the  historical  and  local  natiue 
of  delivering  power  to  end  users  and  the 
states'  legitimate  concerns  and 
responsibilities  in  regulating  local 
matters. 

Deference  to  States 

Rehearing  Requests 

Support  Broader  Deference 

NARUC  and  IL  Com  argue  that  the 
Commission  should  not  simply  defer  to 
state  recommendations  concerning  the 
application  of  the  seven-factor  test  or 
the  recovery  of  stranded  costs,  but 
shoidd  conclusively  rely  on  the  findings 
by  state  commissions. 

NY  Com  argues  that  the  Commission 
should  not  limit  deference  to  instances 
in  which  states  order  retail  wheeling, 
but  shoidd  defer  to  all  state  commission 
recommendations  regarding  the 
definition  of  local  distribution  facilities. 

FL  Com  asserts  that  the  Rule  fails  to 
say  where  deference  will  be  given.  It 
argues  that  the  Rule  should  state  that 
when  a  state  commission  has  held  a 
proceeding  on  matters  related  to  the 
requirements  of  the  Rule,  the 
Commission  shall  give  deferenpe  to  the 
state  commission  decisions.  Moreover, 
it  asserts  that  the  Commission  should 
codify  the  deference  standard:  "When  a 
state  conunission  has  held  a  proceeding 
on  matters  related  to  the  requirements  of 
this  nde,  the  Commission  shall  give 
deference  to  the  state  commission 
decisions."  (FL  Com  at  7-9). 

The  commitment  to  defer  to  a  state 
regulatory  commission  or  agency,  argues 
NE  Public  Power  District,  should  be 
clarified  with  respect  to  utilities  located 
in  Nebraska,  which  has  no  such 
commission  or  agency.  NE  Public  Power 
District  assumes  that  deference  will  be 
accorded  to  decisions  of  NE  Public 
Power  District's  Board  of  Directors;  if 
not.  it  asks  the  Commission  to  clarify. 

PA  Com  asks  the  Commission  to 
clarify  what  a  state  regulatory  agency 
must  demonstrate  to  seeing  deference 
and  to  define  the  term  "considt"  FA 
Com  states  that,  in  discussing  the  seven 


indicia,  the  Commission  states  that  it 
will  "consider"  jurisdictional 
recommendations  by  states,  which  PA 
Com  asserts  is  much  different  from 
deference.  It  also  asserts  that  the 
Commission  must  clarify  what  it  will  do 
if  a  utility's  classifications  and/or  cost 
allocations  are  not  supported  by  state 
regulatory  authorities. 

Oppose  Deference  to  State  Authorities 

TANC  argues  that  the  Commission 
erred  in  deferring  to  state  regulatory 
authorities  in  drawing  jiuisdictional 
lines  for  local  distribution  facility 
classifications  and/or  cost  allocations. 
According  to  TANC.  the  Commission 
unlawfully  and  unnecessarily  abdicated 
its  jiuisdiction  imder  the  FPA  (citing 
New  England  Power  Co.  v.  New 
Hampshire,  455  U.S.  331.  and 
Nantahala  Power  and  Light  Co.  v. 
Thomburg,  476  U.S.  953).  With  respect 
to  ISOs,  it  asserts  that  the  Commission 
should  not  defer  to  state  authority  in 
making  determinations  with  respect  to 
classifications  of  facilities. 

Commission  Conclusion 

In  response  to  NARUC  and  IL  Com's 
argiunents  that  this  Conunission  should 
not  simply  defer  to  state  commissions 
regarding  application  of  the  seven-factor 
test  but  instead  should  conclusively  rely 
on  the  findings  of  state  commissions,  we 
believe  this  is  inconsistent  with  the  case 
law  which  states  that  local  distribution 
it  is  a  matter  of  fact  for  the  Commission 
to  determine  as  an  original  matter.'*^' 
Additionally,  we  have  an  independent 
obligation  to  ensure  that  we  are 
fidfilling  our  responsibilities  imder  the 
FPA  to  regulate  facilities  that  are  used 
in  interstate  commerce.  We  cannot 
delegate  our  jiuisdiction.  However,  we 
intend  to  provide  broad  deference  to 
states  in  determining  what  facilities  are 
Commission-jurisdictional  transmission 
facilities  and  what  facilities  are  state- 
jurisdictional  local  distribution 
facilities,  so  long  as  our  comparability 
principles  are  not  compromised  and  we 
are  able  to  fulfill  our  responsibilities 
under  the  statute. 

We  reject  FL  Com's  suggestion  that  we 
codify  the  deference  standard.  This  is 
neither  necessary  nor  appropriate.  In 
response  to  NE  Public  Power  District's 
request  that  we  clarify  to  whom  we 
would  give  deference  in  Nebraska,  we 
clarify  that  because  Nebraska  does  not 
have  an  electric  regulatory  commission 
or  agency,  there  is  no  appropriate 
regulatory  entity  to  whom  our  deference 
standard  would  apply;  accordingly,  we 
will  address  the  transmission/local 


"'  See  Cokon  and  Connecticut  Li^t  and  Power, 
supra. 


distribution  issue  for  Nebraska  without 
giving  deference  to  any  particular  entity. 
In  response  to  PA  Com's  request  that  we 
clarify  what  we  will  do  if  a  utility's 
classifications  and/or  cost  allocation 
proposals  are  not  supported  by  state 
regulatory  authorities,  we  will  make  a 
determination  based  on  the  factual 
record  before  us  in  a  particular  case, 
taking  into  account  the  views  of  the 
state  regulatory  authority. 

TANC  has  argued  that  we  have 
unlawfully  abdicated  our  jurisdiction  by 
deferring  to  state  recommendations. 
TANC  confuses  delegation  of 
jurisdiction,  which  we  cannot  do.  with 
willingness  to  defer  to  states  based  on 
their  application  of  criteria  that  we  have 
provided.  Even  in  the  cases  in  which 
the  Commission  defers  to  states'  views, 
we  will  still  independently  evaluate  all 
material  issues  and  proceed  only  where 
substantial  evidence  supports  the  states' 
views.  The  Commission  clearly  can 
entertain  requests  for  deference  in  these 
circumstances. 

/.  Stranded  Costs 

As  indicated  in  our  prior  discussion 
in  Section  IV. A. 5,  there  are  two  major 
overlapping  transition  issues  that  arise 
as  a  result  of  this  rulemaking:  stranded 
cost  recovery  and  how  to  deal  with 
contracts  entered  into  under  the  prior 
regulatory  regime.  We  here  address 
stranded  cost  recovery  and,  as  in  the 
prior  discussion,  we  believe  it  is 
important  to  explain  the  general  context 
in  which  our  stranded  cost 
determinations  have  been  made  before 
addressing  the  various  rehearing 
requests  on  this  issue. 

In  Order  No.  888.  the  Commission 
removed  the  single  largest  barrier  to  the 
development  of  competitive  wholesale 
power  markets  by  requiring  non- 
discriminatory open  access  transmission 
as  a  remedy  for  undue  discrimination. 
This  action  carries  with  it  the  regulatory 
public  interest  responsibility  to  address 
the  difficult  transition  issues  that  arise 
in  moving  from  a  monopoly,  cost-based 
electric  utility  industry  to  an  industry 
that  is  driven  by  competition  among 
wholesale  power  suppliers  and 
increasing  reliance  on  market-based 
generation  rates.  The  most  critical 
transition  issue  that  arises  as  a  result  of 
the  Commission's  actions  in  this 
rulemaking  is  how  to  deal  with  the 
uneconomic  siuik  costs  that  utilities 
prudently  incurred  under  an  industry 
regime  that  rested  on  a  regulatory 
framework  and  a  set  of  expectations  that 
are  being  fundamentally  altered. 

The  Commission  determined  in  Order 
No.  888  that  it  must  address  stranded 
costs,  and  that  it  must  do  so  at  an  early 
stage — particidarly  in  light  of  the 


lessons  learned  from  our  experience 
with  similar  issues  in  the  natural  gas 
area.  We  noted  that  when  we  did  a 
similar  restructuring  in  the  gas  industry, 
the  D.C.  Circuit  invalidated  the 
Conunission's  efforts  precisely  because 
the  Commission  had  failed  to  deal  with 
the  stranded  cost  problem  in  a 
satisfactory  maimer. ••'^  We  explained 
that,  based  on  the  lesson  o{  AGD,  the 
Commission  caiuiot  change  the  rules  of 
the  game  without  providing  a 
mechanism  for  recovery  of  the  costs 
caused  by  such  regulatory-mandated 
change. 

Since  the  time  Order  No.  888  issued, 
we  have  been  provided  with  additional 
guidance  from  the  court  in  the  natural 
gas  area,  which  has  further  helped  to 
inform  our  decisions  here.  In  its 
decision  on  review  of  Order  No.  636.'*^3 
the  D.C.  Circuit  upheld  the 
Commission's  decision  to  allow  the 
recovery  of  gas  supply  realignment 
costs.  In  so  doing,  the  court,  while 
questioning  a  specific  featiu'e  of  the 
stranded  cost  recovery  mechanism 
employed  in  Order  No.  636.  has 
nevertheless  again  reaffirmed  the  basic 
principle  that  stranded  cost  recovery  is 
an  appropriate  component  of  a 
regulatory  policy  aimed  at 
accomplishing  a  fair  and  reasonable 
transition  to  competitive  markets.  The 
question  as  to  the  Commission's  ability 
to  allow  the  recovery  of  stranded  costs 
has  been  laid  to  rest. 

The  task  before  the  Commission  in 
this  rulemaking  is  thus  to  determine 
how  best  to  meet  its  responsibility  to 
address  the  costs  of  the  transition  to  a 
competitive  industry,  particularly 
insofar  as  those  costs  are  stranded,  or  in 
effect  rendered  unrecoverable,  as  a 
result  of  the  transmission  access 
required  by  us  under  the  FPA.*^*  As  the 
rehearing  arguments  demonstrate,  there 
is  no  consensus  on  how  the  Commission 
should  address  the  stranded  cost  issue. 
In  fact,  petitioners  are  at  polar  extremes 
as  to  what  the  Conunission  should  do 
regarding  stranded  costs.  Some  argue 
that  the  Commission  has  gone  too  far  in 
permitting  utilities  to  seek  recovery  of 
stranded  costs,  whether  such  costs  are 
associated  with  wholesale  requirements 
contracts,  with  retail-tumed-wholesale 
customers,  or  with  retail  customers  that 
obtain  retail  wheeling. ^^^  Others  argue 


that  the  Commission  has  not  gone  far 
enough  and  that  it  must  broaden  the 
scope  of  stranded  cost  recovery 
permitted  under  the  Ride.  Indeed,  some 
would  have  us  be  the  guarantor  for 
recovery  of  all  uneconomic  costs  that 
might  he  stranded  in  the  move  to  more 
competitive  markets,  no  matter  how 
tenuous  the  nexus  to  this  Rule,  and 
irrespective  of  state-Federal 
jurisdictional  complexities.  Some 
support  the  Commission's  decision  to 
recover  stranded  costs  directly  from  the 
departing  customers.  Others  would 
prefer  that  the  Commission  require 
utilities  to  absorb  a  portion  of  their 
stranded  costs  or  that  the  Commission 
spread  the  burden  of  stranded  costs 
among  all  of  the  utility's  customers. 
Some  object  that  the  Commission's 
approach  to  stranded  costs  in  the 
electric  industry  is  different  from  that 
adopted  in  the  gas  industry.  Some 
entities  support  the  Commission's 
revenues  lost  approach  for  measuring  a 
departing  customer's  stranded  cost 
obligation.  Others  propose  different 
methods  for  computing  stranded  costs. 
Given  the  plethora  of  positions  that 
entities  have  raised  both  initially  and  on 
rehearing  concerning  stranded  costs,  the 
Commission  has  taken  a  careful, 
measiued  approach  with  regard  to 
stranded  cost  recovery.  The  Commission 
has  balanced  a  number  of  important 
interests  in  order  to  achieve  what  it 
believes  will  be  a  fair  and  orderly 
transition  to  competitive  markets.  These 
interests  include  the  financial  stabitity 
of  the  electric  utility  industry, 
upholding  the  regulatory  bargain  under 
which  utilities  made  major  capital 
investments,  and  not  shifting  costs  to 
customers  that  had  no  responsibility  for 
causing  those  costs  to  be  incurred.  The 
Commission  also  has  adopted  an 
approach  that,  for  purposes  of  stranded 
cost  recovery  from  wholesale 
transmission  customers,  relies  on  the 
nexus  between  stranded  costs  and  the 
use  of  transmission  tariffs  required  by 
this  Commission  and,  for  purposes  of 
stranded  cost  recovery  from  retail 
customers,  recognizes  state  conunission 


*^  Associated  Gas  Distributors  v.  FERC.  824  F.2d 
981  (D.C  Ox.  1987),  cert,  denied.  485  U.S.  1(X)6 
(1988)  lAGD). 

'^^  United  Distribution  Ck>mpanies  v.  FERC  88 
F.3d  1105  (1996)  [United  DistribaUon  Companies). 

"'  Such  access  may  be  the  open  access  required 
under  this  Rule  or  case-by-case  transmission  access 
ordered  pursuant  to  FPA  section  211. 

*"  We  note  that  the  regulations  implementing  this 
Rule  use  "wholesale  stranded  cost"  and  "retail 


stranded  cost"  as  shorthand  terms  to  refer  to  the 
different  situations  in  which  a  utility  may 
experience  stranded  costs.  However,  as  the 
definitions  of  those  terms  make  clear,  it  is  not  the 
nature  of  the  costs  (wholesale  vs.  retail)  that  is 
controlling  for  purposes  of  stranded  cost  recovery 
under  this  Rule.  Rather,  the  controlling  factors  are 
the  status  of  the  customer  (wholesale  transmission 
services  customer  vs.  retail  transmission  services 
customer)  with  whom  the  costs  are  associated,  and 
whether  the  transmission  tariffs  used  by  the 
customer  to  escape  its  former  power  supplier  (thus 
causing  the  stranding  of  costs  to  occur)  were 
required  by  this  Commission  or  by  a  state 
commission.  As  a  result,  "retail  stranded  costs" 
refers  to  stranded  costs  associated  with  retail 
wheeling  customers. 
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jurisdiction  but  fills  potential  regulatory 
gaps  that  could  arise  in  the  transition  to 
new  market  structures. 

The  balancing  of  interests  and 
considerations  described  above  is 
reflected  in  the  following  central 
components  of  the  Rule's  stranded  cost 
provisions,  which  are  reaffirmed 
herein.*^*  First,  the  Commission  has 
determined  that  the  most  reasonable, 
legally  supportable  approach  is  one  that 
permits  utilities  to  seek  recovery  of 
wholesale  stranded  costs  under  this 
Rule  (whether  the  stranded  costs  are 
associated  with  a  departing  wholesale 
requirements  customer  or  with  a  retail- 
turned-wholesale  customer)  only  in 
those  cases  in  which  there  is  a  direct 
nexus  between  the  availability  and  use 
of  Commission-required  transmission 
access  *^  and  the  stranding  of  costs.  In 
order  for  the  utility  to  be  eligible  to  seek 
recovery  of  stranded  costs  from  a 
departing  customer,  the  customer  must 
have  obtained  access  to  a  new 
generation  supplier  through  the  use  of 
the  former  supplying  utility's 
Commission-required  transmission  tariff 
{i.e.,  its  open  access  tariff  or  a  tariff 
ordered  piusuant  to  FPA  section  211). 
not  through  the  use  of  another  utility's 
transmission  system. 

Other  cost  recovery  issues  are  more 
appropriately  addressed  outside  the 
context  of  this  Rule.  For  example,  the 
Rule  is  not  intended  to  apply  to  costs 
associated  with  the  normal  risks  of 
competition,  such  as  self-generation, 
cogeneration,  or  loss  of  load,  that  do  not 
arise  bom  the  new,  accelerated 
availability  of  Commission-required 
transmission  access.  If  a  customer  leaves 
its  utility  supplier  by  exercising  options 
that  could  have  been  undertaken  prior 
to  mandatory  transmission  under  Order 
No.  888  or  the  Energy  Policy  Act,  or  that 
do  not  rely  on  access  to  the  former 
seller's  transmission,  there  is  no  direct 
nexus  to  Commission-required 
transmission  access  and  thus  no 
opportunity  for  stranded  cost  recovery 
under  the  Rule. 

Second,  the  Commission  has  limited 
the  opportunity  to  seek  stranded  cost 
recovery  under  the  Rule  primarily  to 
two  discrete  situations:  (1)  Costs 
associated  with  customers  under 


"^We  reaffinn  below  our  basic  determinations, 
but  make  certain  clarifications  on  limited  issues 
and  grant  rehearing  on  the  municipal  annexation 
issue. 

*"  As  we  explain  below,  by  "Commission- 
required  transmission  access"  we  mean  the  open 
access  transmission  required  under  this  Rule  or 
required  pursuant  to  a  section  211  order,  as  well  as 
transmission  provided  prior  to  Oder  No.  888  (and 
not  pursuant  to  a  section  211  order)  where  such 
transmission  was  provided  on  a  caae-by-case  basis 
to  comply  with  the  Commission's  comparability 
requiremaol.  See  note  484  infra. 


wholesale  requirements  contracts 
executed  on  or  before  July  11,  1994 
(referred  to  in  the  Rule  as  "existing 
wholesale  requirements  contracts")  that 
do  not  contain  an  exit  fee  or  other 
explicit  stranded  cost  provision;  and  (2) 
costs  associated  with  retail-tumed- 
wholesale  customers.  With  regard  to  the 
existing  wholesale  requirements 
contracts,  the  Commission  also  has      , 
made  a  finding  that  it  is  in  the  public 
interest  to  permit  amendments  to  add 
stranded  cost  provisions  to  these 
contracts,  even  if  they  contain  Mobile- 
Sierra  clauses,  if  case-by-case 
evidentiary  burdens  are  met.  We  do  not 
interpret  the  Mobile-Sierra  public 
interest  standard  as  practically 
insurmountable  in  extraordinary 
situations  such  as  this  one  where 
historic  statutory  and  regulatory 
changes  have  converged  to 
fundamentally  change  the  obligations  of 
utilities  and  the  markets  in  which  they 
and  their  customers  will  operate. 

Third.  Order  No.  888  does  not 
guamntee  that  a  utility  will  be  allowed 
to  recover  stranded  costs.  Rather,  it 
provides  an  opportunity  for  such 
recovery.  To  be  eligible  to  recover 
stranded  costs  from  a  departing 
customer  in  a  particular  case,  the  utility 
must  demonstrate  that  it  incurred  costs 
to  provide  service  to  the  customer  based 
on  a  reasonable  expectation  of 
continuing  service  to  that  customer 
beyond  the  contract  term.*'*  In  the  case 
of  stranded  costs  associated  with 
wholesale  requirements  contracts 
customers,  if  the  contract  contains  a 
notice  of  termination  provision,  that 
provision  is  strong  evidence  that  the 
parties  were  aware  that  at  some  point  in 
the  future  the  customer  might  seek  to 
find  another  supplier.  Therefore,  there 
is  a  rebuttable  presimiption  of  no 
reasonable  expectation,  and  therefore  no 
opportunity  for  stranded  cost  recovery 
unless  the  utiUty  can  overcome  the 
presumption. 

The  Commission  has  concluded  that 
direct  assignment  of  stranded  costs  to 
the  departing  customer  (through  either 
an  exit  fee  or  a  surcharge  on 
transmission)  is  the  appropriate  method 
for  recovery  of  stranded  costs  under  the 
Rule.  In  reaching  this  conclusion,  the 
Commission  carefully  weighed  the 
argiiments  supporting  direct  assignment 
of  stranded  costs  against  those 
supporting  a  more  broad-based 
approach,  such  as  spreading  stranded 
costs  to  all  transmission  users  of  a 
utility's  system,  and  also  took  into 


'^  We  have  made  a  minor  revision  to  the 
regulatory  text,  section  3S.26(cM2),  to  conform  the 
language  of  that  section  with  sections  35. 26(b)  (1) 
and  (5).  A  conforming  revision  has  been  made  to 
sactioo  35.26(dX2Mi). 


account  the  fact  that  we  applied  a 
different  approach  in  the  natural  gas 
area.  The  central  considerations  that 
support  a  direct  assignment  approach  in 
the  electric  industry  are  that  the 
approach  follows  the  traditional 
regulatory  concept  of  cost  causation,  it 
avoids  shifting  costs  to  customers  that 
had  no  responsibility  for  causing  them 
to  be  incurred  or  for  causing  them  to  be 
stranded,  and  it  is  still  possible  to  apply 
such  an  approach  at  this  stage  of  the 
industry's  evolution. 

There  is  no  question  that,  without  the 
stranded  cost  recovery  mechanism, 
some  customers  would  be  far  more 
likely  to  switch  to  lower-cost  suppliers 
and  enjoy  sooner  the  benefits  of  a 
competitive  power  market.  But,  as 
detailed  in  Order  No.  888,  such  an 
approach  may  result  in  higher  costs  for 
other  customers.  We  thus  have  had  to 
balance  the  potential  for  earlier  benefits 
for  some  customers  against  other  public 
interest  considerations,  most 
particularly  the  need  to  provide  a  fair 
mechanism  by  which  utilities  can 
recover  the  costs  of  past  investments 
under  traditional  regulatory  concepts  of 
prudently  incurred  costs  and  cost 
causation.  The  result  is  not  to  deny 
competitive  advantages,  but  only  to 
delay  their  full  realization  for  some 
customers  so  that  all  customers 
ultimately  will  benefit. 

While  Order  No.  888's  cost  causation 
approach  is  different  from  the  Order  No. 
636  cost  spreading  approach  that  was 
affirmed  in  the  United  Distribution 
Companies  case,  we  believe  it  is  the 
preferable  approach  given  the  early 
stage  of  the  electric  utility's  competitive 
transition.  We  do  not  read  the  coiul's 
opinion  as  precluding  the  Commission 
from  adopting  a  direct  assignment 
approach  in  Order  No.  888,  particularly 
where,  as  here,  the  Commission  has 
fully  explained  and  justified  the  reasons 
for  following  traditional  cost  causation 
principles.  In  addition,  although  the 
United  Distribution  Companies  court 
remanded  for  further  consideration  (in 
light  of  Order  No.  636's  cost  spreading 
approach)  the  decision  not  to  require 
any  pipeline  absorption  of  gas  supply 
realignment  costs,  the  Commission  has 
fully  explained  how  its  decision  in 
Order  No.  888  not  to  require  any  utility 
absorption  of  stranded  costs  is 
consistent  with  its  decision  to  follow 
traditional  cost  causation  principles. 
With  respect  to  the  fundamental 
conclusion  that  utilities  should  be 
permitted  an  opportunity  to  recover 
their  prudently  incurred  costs.  Order 
No.  888  is  fully  consistent  with  Order 
No.  636.  Although  the  Commission  in 
Order  No.  888  chose  a  direct  assignment 
method  (rather  than  the  cost-spreading 


approach  in  Order  No.  636)  for  purposes 
of  allocating  stranded  cost  responsibility 
among  customers,  the  approach  used  by 
the  Commission  in  Order  No.  888  is  not 
governed  by  decisions  in  Order  No.  636, 
but  in  either  event  the  Commission 
must  demonstrate  that  its  choice  of 
methods  is  based  on  reasoned  decision- 
making. 

In  considering  the  stranded  cost 
issues  that  may  arise  in  the  transition  to 
competitive  markets,  the  Commission 
also  has  taken  cognizance  of  significant 
changes  involving  retail  customers  and 
the  stranded  cost  issues  that  arise  as 
retail  customers  convert  to  wholesale 
customer  status  (e.g.,  through 
municipalizations)  in  order  to  obtain  the 
open  access  afforded  by  Order  No.  888, 
or  as  they  obtain  retail  wheeling 
required  by  state  commissions.  These 
situations  involve  new  and  complex 
jurisdictional  issues  and  represent  the 
bulk  of  potential  stranded  costs  facing 
the  industry.  We  believe  it  is  important 
to  clarify  the  Commission's  decisions  as 
to  when  it  will  entertain  requests  for 
stranded  cost  recovery  in  these 
situations,  and  our  reasons  for  doing  so. 

The  Commission's  determination  that 
it,  rather  than  the  states,  should  be  the 
primary  forum  for  addressing  stranded 
costs  associated  with  a  retail-tumed- 
wholesale  customer  *'''*  is  limited  to 
those  cases  in  which  there  is  a  direct 
nexus  between  the  availability  and  use 
of  Commission-required  transmission 
access  and  the  stranding  of  costs.  We 
believe  we  have  both  the  authority  and 
the  obligation  to  provide  an  opportiuiity 
for  stranded  cost  recovery  in  these 
situations  because  the  bundled  retail 
customer  would  not  be  able  to  obtain 
access  to  the  new  siipplier  but  for  the 
Commission's  order  requiring 
transmission.  The  creation  of  a  new 
wholesale  entity  to  purchase  power  on 
behalf  of  retail  customers  woiild  not,  by 
itself,  trigger  stranded  costs.  In  the 


"^  In  Order  No.  888  and  here,  we  sometimes  use 
the  shorthand  expression  "retail-tumed-wholesale" 
customer.  By  this  we  do  not  mean  that  a  retail 
customer  who  is  an  ultimate  consumer  ceases  to  be 
an  ultimate  consumer,  or  that  this  customer  begins 
to  purchase  electric  energy  for  resale.  Rather,  in  a 
"retail-tumed-wholesale  customer"  situation,  such 
as  the  creation  of  a  municipal  utility  system,  a 
newly-created  entity  becomes  a  whol^Mle  power 
purchaser  on  behalf  of  retail  customers  who  were 
formerly  bundled  customers  of  the  historical  local 
utility  power  supplier.  The  new  municipal  utility 
is  the  conduit  by  which  retail  customers,  if  they 
cannot  obtain  direct  retail  access,  can  reach  power 
suppliers  other  than  their  historical  local  utility 
power  supplier.  Although  the  retail  customers 
remain  bundled  retail  customers,  in  that  they 
become  the  bundled  customers  of  the  new  entity, 
we  call  this  a  "retail-tumed-wholesale  customer" 
situation  because  the  new  entity  in  effect  "stands 
in  the  shoes"  of  the  retail  customers  for  purposes 
of  obtaining  wholesale  transmission  access  and  new 
power  supply. 


absence  of  transmission  access  fittm  the 
historical  supplier  of  the  retail 
customers,  the  new  entity  would  have  to 
remain  on  the  historical  supplier's 
generation  system  because  it  would 
have  no  way  to  reach  other  power 
suppliers,  and  stranded  costs  would  not 
occur.**"  Therefore,  there  is  a  causal 
nexus  between  the  stranded  costs  and 
the  availability  and  use  of  the  tariff 
services  re(JUired  by  the  Commission.^* 
Moreover,  because  of  this  causal  nexus 
between  the  use  of  a  jiuisdictional 
utility's  Commission-required 
transmission  tariff  and  the  potential  for 
foregone  revenues  by  that  jurisdictional 
utility  as  a  result  of  the  Commission- 
required  access,  the  stranded  costs 
associated  with  a  retail-tumed- 
wholesale  customer  are  properly  viewed 
as  economic  costs  that  are  jurisdictional 
to  this  Commission. 

In  contrast,  in  the  situation  in  which 
a  bundled  retail  customer  obtains  retail 
wheeling,  stranded  costs  are  directly 
caused  by  the  availability  and  use  of 
unbundled  retail  services  required  by 
the  state  commission,  not  this 
Commission.  **^  Thus,  the  Commission 
believes  that  states,  not  the  Commission, 
should  be  the  primary  forum  for  costs 
associated  with  a  bundled  retail 
customer  that  obtains  retail  wheeling. 
The  Commission's  decision  to  entertain 
requests  to  recover  stranded  costs 
caused  by  retail  wheeling  in  only  a 
limited  circumstance  (where  the  state 
regulatory  authority  does  not  have 
authority  under  state  law  to  address 
stranded  costs  when  the  retail  wheeling 
is  required)  is  based  on  a  policy 
decision  by  this  Commission  that  it  will 


**"  Exceptions  would  be  self-generation  or 
construction  by  the  new  entity  of  its  own 
transmission  line,  in  which  case,  as  noted  eaiiia. 
the  stranded  cost  provisions  of  Order  No.  888 
would  not  apply  because  such  options  have  always 
been  available  as  alternatives  to  purchasing  power 
from  the  historical  supplying  utility  and  do  not 
involve  the  use  of  the  utility's  transmission 
facilities  under  an  open  access  tariff.  Thus  the 
departure  of  customers  under  these  circimistances 
caimot  be  linked  to  the  open  access  requirements 
of  this  Rule. 

"'  As  discussed  in  greater  detail  in  Sections  fV.).6 
and  rv.|:12  below,  we  clarify  that  the  opportunity 
for  recovery  of  stranded  costs  in  a  retail-tumed- 
wholesale  situation  is  limited  to  cases  in  which  the 
former  bundled  retail  ctistomer  sul»equently 
becomes,  either  directly  or  through  another 
wholesale  transmission  purchaser,  an  unbundled 
wholesale  transmission  services  customer  of  its 
former  supplier.  We  have  revised  section 
3S.26(b)(1)(i)  of  the  Commission's  regulations 
accordingly. 

"'  Unbundled  retail  transmission  services 
required  by  a  stale  commission  could  be  taken 
under  the  same  pro  forma  open  access  tariff  used 
by  wholesale  customers  or,  if  determined 
appropriate  by  the  Commission,  under  a  separate 
retail  tariff  filed  at  the  Commission.  The  critical 
point,  however,  is  that  in  either  case,  the 
unbundled  services  are  required  by  the  slate  and 
not  by  this  Commission. 


Step  in  to  fill  a  regulatory  "gap"  that 
could  result  in  no  effective  forum  in 
which  utilities  would  have  an 
opportunity  to  seek  recovery  of 
prudently  incurred  costs. 

Finally,  after  considering  various 
proposals  regarding  how  stranded  costs 
should  be  calculated,  and  reviewing  the 
arguments  of  petitioners  on  rehearing, 
the  Commission  continues  to  believe 
that  the  revenues  lost  approach  is  the 
fairest  and  most  efficient  way  to 
determine  the  amount  of  stranded  cost 
assigned  to  a  departing  customer  during 
the  transition  to  a  competitive 
wholesale  bulk  power  market.  The 
Commission  has  rejected  an  asset-by- 
asset  approach  as  overly  complicated 
and  costly. 

We  respond  below  to  the  specific 
arguments  raised  on  rehearing  and 
elaborate  on  the  above  determinations. 

1.  Justification  for  Allowing  Recovery  of 
Stranded  Costs 

In  Order  No.  888,  the  Commission 
concluded  that  utilities  should  be  given 
the  opportimity  to  seek  recovery  of 
legitimate,  prudent  and  verifiable 
stranded  costs  associated  with  a  limited 
set  of  wholesale  requirements  contracts 
executed  on  or  before  July  11, 1994.  *•' 
We  stated  that  utilities  that  entered  into 
contracts  to  make  wholesale 
requirements  sales  luider  an  entirely 
different  regulatory  regime  should  have 
an  opportunity  to  recover  stranded  costs 
that  occur  as  a  result  of  customers 
leaving  the  utilities'  generation  systems 
through  Commission-jurisdictional  open 
access  tariffs  or  FPA  section  211  orders 
to  reach  other  power  suppliers.  We 
explained  that  utilities  that  made  large 
capital  expenditures  or  long-term 
contractual  commitments  to  buy  power 
years  ago  to  supply  their  customers 
should  not  now  be  held  responsible  for 
bailing  to  foresee  the  actions  this 
Commission  would  take  to  alter  the  use 
of  their  transmission  systems  in 
response  to  the  fundamental  changes 
that  are  taking  place  in  the  industry.  We 
found  that  recent  significant  statutory 
and  regulatory  changes  are  central  to  the 
circumstances  that  now  place  at  risk  the 
recovery  of  past  investment  decisions  of 
utilities.  We  indicated  that  we  will  not 
ignore  the  effects  of  these  changes  as  we 
fashion  policies  that  will  govern 
possible  recovery  of  these  costs  in  the 
transition  to  an  open  access  regulatory 
regime. 

We  stated  that  while  there  has  always 
been  some  risk  that  a  utility  would  lose 
a  particular  customer,  in  the  past  that 
risk  was  smaller.  It  was  not 


o'  FERC  Suts.  *  Regs,  at  31 .788-91 :  mimeo  at 
451-58. 
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unreasonable  for  the  utility  to  plan  to 
continue  serving  the  needs  of  its 
wholesale  requirements  customers  and 
retail  customers,  and  for  those 
customers  to  expect  the  utility  to  plan 
to  meet  their  future  needs.  We 
concluded  that  with  the  new  open 
access  transmission.  ***  the  risk  of 
losing  a  customer  is  radically  increased. 
If  a  fonner  wholesale  requirements 
customer  or  a  former  retail  customer 
uses  the  new  open  access  to  reach  a  new 
supplier,  the  utility  is  entitled  to  seek 
recovery  of  legitimate,  prudent  and 
verifiable  costs  that  it  incurred  under 
the  prior  regulatory  regime  to  serve  that 
customer.  The  utility,  however,  would 
have  the  burden  of  demonstrating  that  it 
had  a  reasonable  expectation  of 
continuing  to  serve  the  departing 
customer. 

Rehearing  Requests  Opposing,  or 
Seeking  Limitations  on.  Stranded  Cost 
Recovery 

Several  entities  challenge  the 
Commission's  decision  to  give  utilities 
an  opportunity  to  recover  legitimate, 
prudent  and  verifiable  stranded  costs. 
NASUCA  argues  that  the  transition  to 
wholesale  competition  was  underway 
before  and  apart  from  the  NOPR.  It 
asserts  that  the  drivers  of  the  developing 
competition  include  voluntary  open 
access  filings  by  utilities  seeking 
mergers  or  market-based  rate  authority 
and  section  21 1  of  the  FPA.  as  amended 
by  the  Energy  Policy  Act  of  1992 
(Energy  Policy  Act).  According  to 
NASUCA.  stranded  investment  results 
from  legislative,  not  regulatory  action, 
and  the  stranded  cost  issue  does,  and 
would,  exist  without  the  Open  Access 
Rule.  It  contends  that  an  acceleration  of 
the  competitive  wholesale 
transformation  does  not  change  its 
nature  or  origins.  NASUCA  also 
contends  that  the  issuance  of  the  Open 
Access  Rule  does  not  justify  stranded 
cost  recovery  on  "regulatory  compact" 
grounds  because  it  is  not  a  fundamental 
change. 


••In  Order  No.  888.  we  explained  that  by  "new 
open  access"  or  "open  access  transmission"  we 
were  refernn((  lo  Commiksion-junsdictional  open 
access  tariffs  or  lu  a  tariff  ordered  pursuant  to  FPA 
section  211.  Although  we  generally  refer  in  the  text 
of  Order  No.  888  and  the  text  of  this  order  to  the 
open  access  tariffs  required  under  this  Rule  and  to 
tariffs  required  pursuant  to  a  section  211  order,  we 
clarify  that  the  "new  open  access"  or  "open  access 
transmission"  described  in  this  Rule  also  includes 
transmission  provided  prior  to  Order  No.  888  (and 
not  pursuant  to  a  section  211  order)  where  such 
tarifT  Tilings  were  made  on  a  case-by-case  basis  to 
comply  with  the  Commission's  comparability 
requirement.  To  avoid  any  confusion  on  this  point, 
we  refer  in  this  order  lo  all  such  open  access 
transmission  as  "Commission-mandated 
transmission  access"  or  "Commission-required 
transmission  access." 


Other  entities  object  that  there  is  no 
basis  for  the  Commission  to  impute  an 
extra-contractual  obligation  to  serve 
wholesale  requirements  customers.**' 
These  entities  argue,  for  example,  that 
utilities  could  and  should  have 
protected  themselves  from  any  potential 
stranded  costs  through  individual 
customer  contracts. 

IN  Consumer  Counselor  and  IN 
Consumers  object  that  Order  No.  888 
attempts  to  transform  the  obligation  to 
provide  a  utility  with  an  "opportunity" 
for  a  fair  return  when  prices  are 
regulated  into  an  "entitlement"  to 
"recover  legitimate,  prudent  and 
verifiable  costs  that  it  incurred  under 
the  prior  regulatory  regime."  ■*** 

Several  entities  submit  that  the 
Commission  has  not  adequately 
addressed  the  potential  anticompetitive 
impact  of  stranded  cost  recovery.**^ 
Some  argue  that  giving  utilities  the 
opportunity  to  recover  wholesale 
stranded  costs  will  delay  the 
opportunity  for  historically  c:aptive 
customers  to  benefit  from  competitive 
alternatives.^*  Central  Illinois  Light 
contends  that  the  Rule  is  arbitrary  and 
capricious  because  it  will  have  different 
impacts  on  different  customers,  which 
Central  Illinois  Light  asserts  will  be  due 
to  accidents  of  circumstance  rather  than 
the  conscious  application  of  rational 
policy  choices.  IN  Consumers  objects 
that  two  similarly-situated  customers  of 
the  utility  for  identical  transmission 
services  will  be  required  to  pay 
substantially  different  rates  for  the  same 
service  (where  one  previously 
purchased  its  power  requirements  from 
the  utility,  while  the  other  used  an 
alternate  source  of  supply). 

Central  Illinois  Light  also  objects  that 
even  a  partial  allowance  of  stranded 
costs  will  likely  encourage  predatory 
pricing.  It  says  that  the  Commission  has 
failed  to  adequately  address  the  harm 
that  stranded  cost  "subsidies"  pose  to 
low-cost  utilities  with  little  or  no 
stranded  costs.  Others  contend  that  the 
Rule  would  subvert  economic  efficiency 
by  unjustly  enriching  utilities  that  have 
not  attempted  to  meet  the  new  market 
demands,  to  the  detriment  of  those 


"'E.g..  American  Forest  k  Paper,  Blue  Ridge, 
TDU  Systems.  IN  Consumer  Counselor.  IN 
Consumers.  IL  Com. 

'■'IN  Consumer  Counselor  at  9  (citing  Order  No. 
888.  mimeo  at  452-53):  IN  Consumers  at  10  (same). 

-''Eg..  APPA,  IN  Consumer  Counselor.  IN 
Consumers.  Suffolk  County,  TDU  Systems, 
Specialty  Steel.  Occidental  Chemical.  Central 
Illinois  Light,  American  Forest  &  Paper,  Nucor.  Blue 
Ridge. 

"*Eg..  APPA,  IN  Consumer  Counselor.  IN 
Coiuumers,  Suffolk  County,  TDU  Systems. 
Specialty  Steel. 


Utilities  that  have.'**'  According  to 
Occidental  Chemical,  the  Commission 
has  made  no  Hnding  that  the  pro- 
competitive  goals  of  Order  No.  888  can 
be  accomplished  in  light  of  the  costs 
and  uncertainties  presented  by  stranded 
cost  recovery. 

Several  entities  also  challenge  the 
adequacy  of  the  factual  record  for 
allowing  wholesale  stranded  cost 
recovery  and  argue  that  utilities  have 
not  provided  the  hard  data  on  wholesale 
stranded  costs  that  the  Commission 
needs  to  justify  Order  No.  888.'»«> 
Central  Illinois  Light  objects  that  the 
Commission  failed  to  note  or  to  discuss 
data  presented  by  commenters  showing 
that  only  a  small  group  of  high-cost 
utilities  need  some  stranded  cost 
protection.  American  Forest  &  Paper 
argues  that  the  Commission  has  failed  to 
demonstrate  on  the  record  the  existence 
of  any  stranded  wholesale  investment 
that  was  or  could  be  caused  by  the 
transition  to  open  access  transmission. 

SC  Public  Service  Authority  repeats 
its  earlier  request  that  the  Commission 
deny  market-based  rate  authority  to  any 
utility  that  elects  to  recover  stranded 
costs  from  departing  customers.*"  It 
objects  that  the  Commission  failed  to 
specifically  respond  to  its  previous 
comments  on  this  issue. 

American  Forest  &  Paper  objects  that 
utilities  that  voluntarily  filed  open 
access  tariffs  cannot  use  the  stranded 
cost  rule  because  their  loss  of  customers 
cannot  be  said  to  have  occurred  only 
because  of  the  Rule.  It  submits  that  only 
those  utilities  who  had  to  be  forced  to 
offer  open  access  transmission  are  being 
rewarded. 

San  Francisco  asks  that  the 
Commission  include  "exercise  of  pre- 
existing contract  rights  for  transmission 
and  designation  of  wholesale  loads"  or 
similar  language  as  one  of  the  examples 
(listed  in  footnote  718)  of  situations  for 
which  stranded  costs  may  not  be  sought. 
San  Francisco  explains  that  it  wants  to 
ensure  that  PGficE  would  not  have  any 
basis  to  argue  that  any  load  loss  PG&E 
suffers  as  a  result  of  San  Francisco's 
designation  of  municipal  loads  would 
be  eligible  for  stranded  cost  recovery. 

Commission  Conclusion 

We  will  deny  the  requests  for 
rehearing  of  our  decision  to  allow 


"*£  g..  American  Forest  &  Paper.  Nucor,  Blue 
Ridge. 

«»£.«..  ELCON.  TDU  Systems,  Central  Illinois 
Light.  American  Forest  &  Paper. 

*"  See  also  American  Forest  k  Paper  (unless  a 
utility  agrees  not  to  seek  stranded  costs  under  the 
Rule,  the  utility  should  not  be  found  to  have 
mitigated  its  transmission  market  power  for 
purposes  of  charging  market-based  rates,  merging 
witii  other  utilities  or  otherwise,  simply  by  filing  an 
open  access  tariff). 


utilities  an  opportunity  to  seek  recovery 
of  legitimate,  prudent,  and  verifiable 
stranded  costs.  As  we  indicated  in 
Order  No.  888.  we  learned  from  our 
experience  with  natural  gas  that,  as  both 
a  legal  and  a  policy  matter,  we  cannot 
ignore  these  costs.  The  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  invalidated  the  Commission's 
first  open  access  rule  for  gas  pipelines 
because  the  Commission  failed  to  deal 
with  the  uneconomic  take-or-pay 
situation  that  many  pip>elines  faced  as  a 
result  of  regulatory  changes  beyond 
their  control.*'^  That  same  court  has 
subsequently  affirmed  the  Commission's 
decision  to  allow  the  recovery  of  costs 
that  are  stranded  in  the  transition  to  a 
competitive  natural  gas  industry,  most 
recently  by  upholding  the  Commission's 
decision  in  Order  No.  636  to  allow  the 
recovery  of  gas  supply  realignment 
costs.*'^ 

Here  we  are  faced,  once  again,  with  an 
industry  transition  in  which  there  is  the 
possibility  that,  as  a  result  of  statutory 
and  regulatory  changes  beyond  their 
control,  certain  utilities  may  be  left  with 
large  unrecoverable,  legitimate  and 
prudent  costs  or  that  those  costs  will  be 
unfairly  shifted  to  other  (remaining) 
customers.  Thus,  in  order  to  satisfy  our 
regulatory  responsibilities,  we  must 
directly  and  timely  address  the  costs  of 
the  transition  by  allowing  utilities  to 
seek  recovery  of  legitimate,  prudent  and 
verifiable  stranded  costs.***  While  the 
transition  to  wholesale  competition  may 
have  begun  before  the  NOPR,  we 
strongly  disagree  with  NASUCA 's  claim 
that  the  Open  Access  Rule  does  not 
justify  stranded  cost  recovery  because 
an  acceleration  of  the  transition  does 
not  change  its  nature  or  origins.  The 
driving  force  behind  the  development  of 
wholesale  competitive  markets  is  the 
widespread  transmission  access  made 
available  through  Commission- 
mandated  transmission  tariffs.**' 
including  transmission  tariffs  ordered 
pursuant  to  FPA  section  21 1  and  the 
transmission  tariffs  required  by  the 


«"ACD.  824  F.2d  at  1021. 

••'  United  Distribution  Companies.  88  F.3d  1105 
(1996).  Although  the  court  remanded  that  aspect  of 
Order  No.  636  that  allows  pipelines  to  recover  100 
percent  of  their  gas  supply  realignment  costs 
without  requiring  any  pipeline  absorption,  we 
explain  in  Section  IV.|.3  below  how  Order  No.  888 
is  fully  consistent  with  that  remand. 

***See  FERC  Suts.  k  Regs,  at  31,789;  mimeo  at 
453-54. 

**'  As  we  explain  above.  Commission-mandated 
transmission  tariffs  is  meant  to  include  all  open 
access  tariffs  filed  pursuant  to  Commission  order, 
including  tariffs  filed  under  this  Rule,  tariffs 
ordered  pursuant  to  FPA  section  211.  and  tarifb 
that  were  filed  on  a  case-by-case  basis  to  comply 
with  the  Commission's  comparability  requirement. 


Commission's  Open  Access  Rule.** 
Furthermore,  as  explained  in  the  Rule 
and  as  further  discussed  below,  it  is  the 
ability  of  customers  to  obtain  readily 
available  Commission-mandated 
transmission  access  that  significanUy 
increases  the  potential  for  wholesale 
stranded  costs. 

Order  No.  888  requires  the  functional 
unbundling  of  a  public  utility's 
wholesale  services.  Under  the  Rule,  all 
public  utilities  that  own.  control  or 
operate  facilities  used  for  transmitting 
electric  energy  in  interstate  commerce 
were  required  by  July  9.  1996  to  file 
open  access  transmission  tariffis  that 
contain  minimum  terms  and  conditions 
of  non-discriminatory  service  (or  to  seek 
waiver),  and  to  take  transmission 
service  (including  ancillary  services)  for 
their  own  new  wholesale  sales  and 
purchases  of  electric  energy  luider  the 
open  access  tariffs.  As  a  result  of  Order 
No.  888.  wholesale  requirements 
customers  that  previously  were  captive 
customers  of  their  public  utility 
suppliers  (j.e..  they  had  no  choice  but  to 
take  bundled  sales  and  transmission 
services  from  their  suppliers)  will  be 
able  at  the  expiration  of  their  contracts 
to  take  unbundled  transmission  service 
(i.e..  transmission-only  service)  from 
their  former  suppliers  in  order  to  reach 
new  suppliers.  While  in  the  past  there 
has  been  some  risk  of  stranded  costs  due 
to  customers  "leaving"  a  supplier's 
system  through  self-generation  or 
perhaps  mimicipalization,  there  was 
little  or  no  ability  to  shop  for  alternative 
power  such  as  that  which  will  occur  as 
a  result  of  readily  available 
Commission-mandated  transmission 
access.  Contrary  to  NASUCA's  claims. 
Order  No.  888.  coupled  with  section  211 
of  the  FPA.  creates  the  opportunity,  as 
a  matter  of  law.  for  an  existing 
wholesale  requirements  customer  to  use 
the  transmission  owner's  facilities  to 
reach  a  new  supplier.'*^  This  leaves  the 


**  As  a  result  of  the  Open  Access  Rule,  47  Group 
2  public  utilities,  which  had  no  open  access 
transmission  tariff  available  prior  to  Order  No.  888. 
submitted  and  had  available  on  July  9,  1996  non- 
discriminatory open  access  transmission  tariffs.  In 
addition.  101  Group  1  public  utilities,  which  had 
some  version  of  open  access  available  prior  to  Order 
No.  888,  filed  new  open  access  tariff  effective  July 
9, 1996  in  order  to  conform  to  the  terms  and 
conditions  of  non-discriminatory  open  access 
service  specified  in  the  pro  forma  tariff.  Thus,  as  of 
|uly  9, 1996, 148  of  the  166  public  utilities  had  filed 
Order  No.  888  open  access  tariffs.  At  least  ten 
others  filed  open  access  tariffs  after  July  9,  1996 
[e.g.,  after  the  Commission  dealt  with  their  waiver 
requests).  This,  in  the  Commission's  view, 
represents  an  unprecedented  acceleration  of  the 
transition  to  competitive  bulk  power  markets.  From 
the  issuance  of  the  Open  Access  NOPR  in  March 
1995  until  the  effective  date  of  Order  No.  888  on 
July  9,  1996  is  only  a  little  more  than  one  year. 

'^  NASUCA  and  other  petitioners  offer  no 
persuasive  evidence  that  meaningful  competition 


former  supplying  utility  vnth  significant 
risk  that  it  will  be  luiable  to  recover 
costs  that  the  utility  incurred  based  on 
a  reasonable  expectation  that  it  would 
continue  to  serve  the  departing 
customer. 

Thus,  the  regulatory  and  statutory 
changes  contained  in  Order  No.  888  and 
in  amended  section  211,  which  will  act 
in  tandem  to  provide  the  transmission 
access  necessary  to  develop  the 
competitive  wholesale  markets 
envisioned  by  Congress  in  the  Energy 
Policy  Act,  have  a  direct  nexus  to  the 
potential  for  wholesale  stranded  costs. 
This  nextis  makes  it  critical  that  the 
Commission  address  this  transition 
issue  responsibly  and  equitably.  Having 
balanced  the  goals  of  competition,  the 
nexus  between  potential  stranded  costs 
and  transmission  access,  and  the 
regulatory  bargain  under  which  utilities 
invested  billions  of  dollars  in  reliance 
on  the  prior  regulatory  regime,  we 
believe  that  utilities  are  entitied  to  an 
opportunity  to  seek  recovery  of  stranded 
costs  and  that  our  actions  in  Order  No. 
888  are  not  only  legally  supportable,  but 
also  represent  sound  public  policy. 

In  response  to  those  entities  who 
argue  that  there  is  no  basis  for  imputing 
an  extra-contractual  obligation  to  serve 
wholesale  requirements  customers,  as 
we  explained  in  Order  No.  888.  we 
believe  there  previously  has  been  an 
implicit  obligation  to  serve  at  wholesale 
in  many  cases.  Such  obligation  is  based, 
in  large  part,  on  the  recognition  that 
historically  most  wholesale 
requirements  customers  were  captive 
and  had  no  means  of  reaching 
alternative  suppliers.  The  local  utility 
supplied  bundled  generation  and 
transmission  services  to  these  customers 
on  the  assumption  that  they  would 
remain  as  customers.  Accordingly,  the 
utility  had  a  concomitant  obligation  to 
plan  to  supply  these  customers' 


took  root  prior  to  the  availability  of  the  new 
transmission  access  requirements.  The  few  utilities 
that  did  provide  transmission  service  under  open 
access  tariffs  prior  to  the  announcement  of  the 
Commission's  comparability  requirement  did  not 
offer  third  parties  comparable  service  To  the 
contrary,  such  tariffs  contained  numerous 
disparities  in  the  transmission  service  that  the 
utilities  provided  to  third  parties  in  comparison  to 
their  own  uses  of  the  transmission  system.  See,  e.g., 
Entergy  Services.  Inc..  58  FERC  1  61.234.  order  on 
rehg,  60  FERC  1  61.168  (1992),  remanded,  sub 
nom..  Cajun  Electric  Power  Cooperative.  Inc.  v. 
FERC.  28  F.3d  173,  179-80  (D.C  Or.  1994)  (tariff 
contained  limitations  on  point-to-point  service  and 
did  not  provide  network  service:  tariff  reserved 
transmission  provider's  right  to  cancel  service  in 
certain  instances,  even  where  a  customer  had  paid 
for  transmission  system  modifications).  While  the 
desire  of  customers  for  competitive  power  markets 
may  have  preceded  Commission-mandated  open 
access,  customers  had  no  assurance  they  could 
reach  alternative  suppliers  until  the  Commission 
required  utilities  to  provide  traiumiscion  service  on 
^  comparable  basis. 
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continuing  needs,  and  planned  its 
system  taking  account  of  the  wholesale 
load.  In  many  cases  the  wholesale 
customers  participated  by  supplying 
load  forecasts.  Consistent  with  this 
practical  obligation  to  serve,  the 
Commission  viewed  the  supplying 
utility  as  the  supplier  of  first  resort,  and 
did  not  allow  a  utility  to  terminate 
service  without  prior  Commission 
approval.  Before  Order  No.  888,  the 
Commission's  regulations  required  prior 
notification  and  approval  of  the 
proposed  cancellation  or  termination  of 
a  wholesale  requirements  contract.  We 
note  that  although  Order  No.  888 
eliminates  the  prior  notice  of 
cancellation  or  termination  requirement 
for  power  sales  contracts  executed  on  or 
after  July  9.  1996  {the  effective  date  of 
the  Oj)en  Access  Rule)  that  are  to 
terminate  by  their  own  terms.**"  it 
expressly  retains  the  prior  notice  of 
cancellation  or  termination  requirement 
for  any  power  sales  contract  executed 
before  that  date. 

It  is  important  to  note,  however,  that 
while  the  stranded  cost  recovery 
provisions  of  the  Rule  are  based  on  the 
implicit  obligation  to  serve,  the  Rule 
does  not  guamntee  any  extra- 
contractual  wholesale  stranded  cost 
recovery,  much  less  across-the-board 
recovery  of  such  costs  by  all  public 
utilities.  To  the  contrary,  it  provides  an 
opportunity  for  such  recovery  only  for  a 
discrete  set  of  requirements  contracts 
(those  executed  on  or  before  July  11, 
1994  that  do  not  contain  an  exit  fee  or 
other  explicit  stranded  cost  provision), 
and  the  Rule  requires  that  a  utility  must 
meet  a  heavy  burden  of  proving 
eligibility  to  recover  costs  in  a  particular 
case:  before  a  departing  customer  is 
required  to  pay  a  stranded  cost  exit  fee 
or  transmission  surcharge,  the  utility 
must  demonstrate  that  it  incurred  costs 
to  provide  service  to  a  customer  based 
on  a  reasonable  expectation  of 
continuing  service  to  that  customer 
beyond  the  end  of  the  contract.'''' 


*■*  The  Rule  requires  (hat  the  utility  notify  the 
Commission  of  the  date  of  lennioation  for  this  class 
of  contracts  within  30  days  after  the  termination 
take*  place.  The  Rule  retains  the  prior  notice  of 
cancellation  or  termination  requirement  for  power 
sales  contracts  executed  on  or  after  July  9.  1996  if 
termination  is  on  grounds  other  than  expiration  of 
the  contract  by  its  terms  at  the  end  of  the  contract. 
See  Portland  General  Electric  Company,  75  FERC  ^ 
61.310.  nhgdenied  77  FERC  161.171  (1996) 
(Commission  authorization  required  for  tennination 
of  power  sales  contract  in  the  event  of  the 
coauneocemenl  of  a  bankruptcy  proceeding,  failure 
to  perform  any  obligation  under  the  contract,  or 
failure  to  provide  adequate  assurance  of  the  ability 
to  perform). 

**To  the  extent  there  is  any  misunderstanding, 
we  clarify  that  the  iotaot  of  the  Rule  to  permit  the 
"opportunity"  to  recover  stranded  coats  is  i>ot  an 
"entitlenMot"  to  recover  such  coata.  As  a  remit,  the 


We  believe  that  we  adequately 
address  in  both  Order  No.  888  and  in 
Section  IV. J.  2  below  the  concerns 
various  entities  have  expressed  as  to  the 
potential  anticompetitive  impact  of 
stranded  cost  recovery.  Although  we 
recognize  that  stranded  cost  recovery 
may  delay  some  of  the  benefits  of 
competitive  bulk  power  markets  for 
some  customers,  we  believe  that 
customers  as  a  whole  will  benefit  from 
a  fair  and  orderly  transition.  Indeed,  we 
are  particularly  concerned  that  the 
failure  to  assign  stranded  cost 
responsibilities  to  customers  that  have 
access  to  alternative  suppliers  will  leave 
captive  customers  exposed  to  the  risk  of 
greater  cost  burdens,  thereby  shifting  to 
captive  customers  the  costs  that  were 
originally  incurred  for  the  benefit  of  the 
(typically  larger)  customers  who  have 
the  flexibility  to  take  early  advantage  of 
competing  power  suppliers.  Avoiding 
this  potential  cost  shifting  problem  is  an 
important  goal  of  our  decision  to 
address  the  stranded  cost  problem  as 
part  and  parcel  of  the  decision  to 
mandate  open  access.  As  we  said  in 
Order  No.  888: 

such  transition  costs  must  nevertheless  be 
addressed  at  an  early  stage  if  we  are  to  fulfill 
our  regulatory  responsibilities  in  moving  to 
competitive  markets.  The  stranded  cost 
recovery  mechanism  that  we  direct  here  is  a 
necessary  step  to  achieve  pro-competitive 
results.  In  the  long  term,  the  Commission's 
Rule  will  result  in  more  competitive  prices 
and  lower  rales  for  consumers.'^™" 

We  do  not  believe  that  allowing 
utilities  an  opportunity  to  seek  stranded 
cost  recovery  will  prevent  us  from 
achieving  the  pro-competitive  goals  of 
Order  No.  888.  To  the  contrary,  as 
discussed  below  in  Section  IV. J. 3,  we 
think  that  it  is  necessary  to  provide 
utilities  the  opportunity  to  seek  to 
recover  stranded  costs  if  we  are  to  have 
a  fair  and  orderly  transition  to  more 
competitive  bulk  power  markets.  The 
opponents  of  Order  No.  888's  stranded 
cost  approach  argue  that  the  transition 
to  fully  competitive  bulk  power  markets 
will  be  slower  if  we  allow  utilities  an 
opportunity  to  seek  to  recover  stranded 
costs  from  departing  customers,  and 
with  respect  to  some  customers  that 
may  well  be  true.  As  noted  earlier,  some 
customers  because  of  their  size  and 
limited  contractual  obligations  with 
their  current  utility  suppliers  have  the 


passage  in  Order  No.  888  to  which  IN  Consumer 
Counselor  and  IN  Consumers  obtect  (FERC  Stats,  k 
Rags,  at  31.789.  mjmeo  at  452-53)  should  read  "we 
believe  that  the  utility  is  entitled  to  an  opportunity 
to  recover  legitimate,  prudent  and  verifiable  costs 
that  it  incurred  under  the  pnor  regulatory  regime 
to  serve  that  customer"  (emphasis  to  show  added 
language). 

»FERC  Suta.  *  Rag*,  at  31,794;  mioieo at  468- 
69. 


ability  immediately  to  leave  the  system. 
If  they  are  allowed  to  do  so  without 
paying  the  costs  incurred  to  provide 
them  expected  future  service,  the 
economic  attractiveness  of  departing  the 
system  is  obviously  enhanced  and  the 
benefits  of  competition,  for  these 
customers,  obviously  come  sooner 
rather  than  later.  However,  the  pace  at 
which  fully  competitive  markets  are 
achieved,  while  important,  is  not  the 
only  consideration.  It  is  the 
Commission's  responsibility  to  ensure 
that  the  costs  of  open  access  are  fairly 
assigned  and  that  the  benefits  of  Order 
No.  888's  open  access  requirements  will 
be  fairly  available  to  all  customers. 
These  dual  goals  compel  us  toward  a 
balanced  approach  that,  although 
perhaps  delaying  somewhat  the  benefits 
of  competition,  nevertheless  ensures 
that  all  customers  will  share  in  those 
benefits  without  undermining  historic 
principles  of  cost  recovery  upon  which 
utilities  were  entitled  to  rely  in 
planning  their  systems. 

Moreover,  as  we  explain  in  Section 
IV.J.3  below,  we  have  carefully 
examined  different  methods  of 
allocating  stranded  costs  that  are  found 
to  be  properly  recoverable,  including 
assigning  the  costs  directly  to  the 
departing  customer  or  spreading  the 
costs  to  all  transmission  users  of  a 
utility's  system.  We  recognize  that  the 
direct  assignment  approach  to  stranded 
cost  recovery  delays  competition  for 
some  customers  because  it  attaches  a 
price  tag  for  customers  who  have  the 
immediate  ability  to  leave  the  system. 
However,  we  have  identiHed  the 
advantages  and  disadvantages  of  each 
approach  and  have  concluded,  on 
balance,  that  direct  assignment  is  the 
preferable  approach  for  both  legal  and 
policy  reasons. 

In  response  to  the  concerns  of  some 
entities  that  stranded  cost  "subsidies" 
may  harm  low-cost  utilities  with  little  or 
no  stranded  costs,  or  otherwise  may 
unjustly  enrich  utilities  that  have  not 
attempted  to  meet  the  new  market 
demands  to  the  detriment  of  those  that 
have,  we  again  emphasize  the  limited 
and  transitional  nature  of  the  stranded 
cost  recovery  opportunity  allowed 
under  Order  No.  888.*°'  It  is  clearly  not 
the  Commission's  intent  that  utilities 
with  little  or  no  stranded  cost  exposure 
be  competitively  disadvantaged  by  the 
Open  Access  Rule.  Those  utilities  with 
little  or  no  stranded  costs  will  be 
similarly  situated  with  other  new 
suppliers  in  the  sense  that  they  will  all 


»'  As  we  indicate  in  Section  IV.).9  below,  we 
disagree  that  the  Rule's  definition  of  stranded  costs 
artificially  and  unjustifiably  improves  the 
competitive  position  of  an  inefficient  utility. 


Cace  the  potential  of  not  being  able  to 
compete  immediately  for  certain 
wholesale  customers  who  are 
determined  to  have  an  obligation  to  pay 
stranded  costs.  These  customers  may 
find  it  to  be  uneconomic  to  shop  from 
new  power  suppliers  because  they  may 
have  to  pay  costs  they  caused  to  be 
inciured  under  the  prior  industry 
regime  before  they  are  able  to  switch 
suppliers.  However,  this  will  be  during 
a  transition  period  only,  and  only  with 
respect  to  a  discrete  set  of  contracts  and 
only  where  the  utility  meets  its  burden 
of  proof  with  respect  to  a  particular 
departing  customer. 

We  reject  as  misplaced  IN  Consiuners' 
argument  that  the  Open  Access  Rule  is 
discriminatory  because  two  "similarly- 
situated"  customers  for  "identical" 
transmission  services  (one  who 
previously  purchased  transmission 
bundled  with  its  power  requirements 
firom  the  utility  and  now  seeks  to 
purchase  only  unbundled  transmission, 
and  the  other  who  previously  used  an 
alternative  source  of  supply  and  seeks  to 
purchase  unbundled  transmission  from 
the  utility)  will  pay  sulistantially 
different  rates  for  the  same  service.  The 
error  in  this  argiunent  is  that  the  two 
customers  in  the  example  are  not 
"similarly-situated"  precisely  because 
one  of  them  was  a  former  bundled 
wholesale  requirements  customer  of  the 
utility  for  whom  the  utility  may  have 
inciured  costs  to  meet  reasonahly 
expected  customer  demand,  whereas  the 
other  was  never  a  generation  customer 
of  the  utility  and  thus  appropriately 
bears  no  cost  responsibility  for  stranded 
generation  costs  incurred  by  that  utility. 
Indeed,  this  example  illu:,trates 
precisely  the  reason  underlying  the 
Commission's  stranded  cost  mechanism. 
If  a  utility  had  previously  served  a 
customer  as  a  seller  of  generation  as 
well  as  a  transmitter,  it  is  allowed  an 
opportunity  to  show  that  it  incurred 
costs  based  on  a  reasonable  expectation 
of  continuing  to  serve  the  power  needs 
of  that  customer  beyond  the  contract 
term.  Similarly,  contrary  to  Central 
Illinois  Light's  claim,  if  different 
treatment  of  different  customers  were  to 
occur,  it  would  not  be  due  to  "accidents 
of  circumstance" — it  would  be  the  result 
of  the  conscious  application  by  the 
Commission  of  its  decision  to  give  a 
utility  the  opportunity  to  recover 
stranded  costs  from  a  wholesale 
requitements  customer  if  the  utility  can 
demonstrate  that  it  incurred  costs  to 
provide  service  to  the  customer  based 
on  a  reasonable  expectation  that  it 
would  continue  to  serve  the  customer 
after  the  contract  term. 

In  response  to  the  claims  of  those 
entities  that  challenge  the  factual  record 


for  allowing  wholesale  stranded  cost 
recovery,  we  believe  that  the  record  in 
this  proceeding  clearly  demonstrates  the 
need  to  give  utilities  the  opportunity  to 
recover  wholesale  stranded  costs.  We 
have  shown  that  the  Rule's  open  access 
requirement  will  significantly  alter 
historical  relationships  among 
traditional  utilities  and  their  customers. 
Indeed,  that  is  one  of  its  objectives.  In 
the  longer  term,  we  seek  to  have  all 
power  supply  arrangements  priced  by 
the  competitive  marketplace.  However, 
utilities  prudently  incurred  costs  under 
a  prior  regulatory  regime  that  created  an 
expectation  of  an  opportunity  for 
recovery  of  those  costs.  Common  sense 
indicates  that  a  utility  that  historically 
supplied  bundled  generation  and 
transmission  services  to  a  wholesale 
requirements  customer  and  that 
reasonably  expected  to  continue  to  serve 
the  customer  may  have  inciuTed  costs  to 
provide  service  to  that  customer  that 
could  be  stranded  if  the  customer  uses 
open  access  transmission  to  reach  a  new 
generation  supplier.'*'^  As  we  learned 
from  our  experience  in  restructuring  of 
the  natiual  gas  industry,  open  access 
and  unbiuidling  did  in  fact  exacerbate 
the  take-or-pay  problems  in  the  gas 
industry  because  it  gave  customers  more 
options.  That  is  what  we  are  doing  in 
the  electric  industry  as  well.  As  a  result, 
we  have  concluded  that  utilities  should 
be' permitted  to  seek  recovery  of 
stranded  costs  in  certain  limited  and 
defined  circumstances. 

We  disagree  with  those  entities  that 
argue  that  utilities  have  not  provided 
sufficient  data  on  the  existence  of 
wholesale  stranded  costs  to  justify  the 
approach  adopted  by  the  Commission  in 
Order  No.  888.  Presumably  these 
entities  would  require  us  to  calculate 
specific  stranded  cost  estimates  for 
every  public  utility  before  we  could  act 
to  address  this  critical  issue.  However, 
where  the  Commission  decides  to  act  by 
means  of  a  generic  rule,^^  the 
Commission  is  not  required  to  make 
individual  findings  on  a  utility-by- 
utility  basis.****  Moreover,  the  Rule  does 
not  say  that  all  utilities  with  wholesale 
contract  customers  will  be  allowed  to 
recover  stranded  costs,  only  that  those 
utilities  that  have  requirements 
contracts  (hat  were  executed  on  or 
before  July  11, 1994  that  do  not  contain 


an  exit  fee  or  explicit  stranded  cost 
provision  and  that  can  meet  the 
required  evidentiary  showing  would  be 
allowed  such  recovery.  On  this  basis, 
our  decision  to  give  utilities  the 
opportunity  to  seek  stranded  cost 
recovery  for  certain  wholesale 
requirements  contracts  is  not  dependent 
on  a  showing  that  any  particular  utility 
will  actually  be  eligible  to  recover 
stranded  costs  as  a  result  of  the  open 
access  requirement.  *<** 

We  also  will  reject  SC  Public  Service 
Authority's  request  that  the  Commission 
deny  market-based  rate  authority  for  all 
utilities  seeking  stranded  cost  recovery. 
SC  Public  Service  Authority  has  failed 
to  demonstrate  that  the  ability  to  seek 
stranded  cost  recovery  would,  by 
definition,  eliminate  the  potential  for 
mitigation  of  any  generation  or 
transmission  market  power.  If  an  entity 
believes  that  a  utility  seeking  market- 
based  rate  authority  does  not  satisfy  the 
Commission's  criteria  for  the  grant  of 
market-rate  authority  (e.g.,  because  the 
utility  has.  or  has  failed  to  mitigate, 
market  power  in  generation  or 
transmission),  that  entity  will  have 
ample  opportunity  to  present  its  case  in 
the  market-based  rate  proceeding. 

American  Forest  &  Paper's  objection 
that  utilities  that  voluntarily  filed  open 
access  tariffs  cannot  utilize  the  stranded 
cost  provisions  and  therefore  that  only 
utilities  who  were  forced  to  offer  open 
access  transmission  are  being  rewarded 
is  misplaced.  First,  there  is  nothing  in 
Order  No.  888  that  prohibits  a  utility 
that  voluntarily  filed  an  open  access 
transmission  tariff  from  seeking 
recovery  of  stranded  costs  if  it  can 
demonstrate,  a  reasonable  exp)ectation  of 
continuing  to  serve  a  particular 
wholesale  customer  beyond  the  term  of 
its  existing  contract.  Second,  many  of 
the  "open  access"  tariffs  accepted  prior 
to  Order  No.  888.  while  an  improvement 
upon  the  status  quo  of  no  access,  did 
not  contain  the  mtnimnm  terms  and 
conditions  of  non-discriminatory 
service,  including  fimctional 
imbundling.  Order  No.  888  required 
utilities  that  tendered  for  filing  open 
access  tariffs  prior  to  the  issuance  of  the 
Rule  (Group  1  public  utilities)  to  make 
section  206  compliance  filings  that 


»2  As  the  AGD  court  noted:  "Agencies  do  not 
need  to  conduct  experiments  in  order  to  rely  on  the 
prediction  that  an  unsupported  stone  will  foil."  824 
F.2d  at  1008. 

"9  As  we  noted  in  Order  No.  888,  there  is  no 
question  that  it  is  within  the  Commission's 
discretion  to  decide  whether  to  act  through  rule  or 
through  cas»-by-case  adjudication.  FERC  Stats.  It 
Regs,  at  31.679;  mimeo  at  127-28. 

''>*SeeAGD,  824  F.2d  at  1008. 


>°>  Indeed,  we  are  somewhat  puzzled  by  the 
argument  that  we  may  not  act  in  the  absence  of 
"hard  data"  that  the  potential  stranded  cost 
problem  is  widespread  and  huge.  Here  we  provide 
only  the  opportunity  to  seek  stranded  cost  recovery 
for  a  concededly  narrow  subset  of  cases  that  we 
believe  may  give  rise  to  a  valid  claim  for 
extracootractual  recovery.  If  as  petitioners  suggest 
the  problem  is  modest  and  confined  to  a  small 
number  of  utilities,  the  evidentiary  process  will  aoit 
that  out.  and  the  potential  effect  on  departing 
customers  and  on  the  pace  of  competition  will  be 
•imilarly  modest 
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contain  the  non-rate  terms  and 
conditions  set  forth  in  the  Open  Access 
Rule  pro  forma  tariff.  That  tariff 
expressly  includes  provisions  allowing 
a  transmission  provider  to  seek  to 
recover  stranded  costs  in  accordance 
with  the  terms,  conditions  and 
procedures  set  forth  in  Order  No.  888. 
Of  the  101  public  utilities  that  had  some 
version  of  open  access  available  prior  to 
Order  No.  888,  all  now  have  open  access 
tariffs  on  file  that  contain  provisions 
that  expressly  allow  the  transmission 
provider  to  seek  to  recover  stranded 
costs  as  provided  in  Order  No  888. 

We  also  will  decline  San  Francisco's 
request  that  the  Commission  include 
"exercise  of  pre-existing  contract  rights 
for  transmission  and  designation  of 
wholesale  loads"  or  similar  language  as 
an  example  of  a  situation  for  which 
stranded  costs  may  not  be  sought.  *<*  We 
are  not  prepared  to  make  individual 
tactual  determinations  in  the  context  of 
this  Rule.*"^  As  specific  requests  for 
stranded  cost  recovery  are  presented  to 
the  Commission,  they  will  be  addressed 
based  on  the  facts  presented  and  the 
merits  of  the  particular  request. 

Rehearing  Requests  Seeking  Broader 
Stranded  Cost  Recovery 

In  sharp  contrast  to  the  entities 
seeking  rehearing  of  the  Commission's 
decision  to  allow  stranded  cost 
recovery,  other  entities  ask  the 
Commission  to  expand  the  scope  of  the 
stranded  cost  recovery  allowed  by  Order 
No.  888.  Various  entities  ask  that  the 
scope  of  stranded  cost  recovery  be 
expanded  to  include  situations  in  which 
the  departing  customer  does  not  take 
unbundled  transmission  from  the 
former  supplier  and  in  which 
previously  existing  municipal  utilities 
annex  additional  territory  or  otherwise 
expand.'*'*  These  entities  disagree  with 
the  Commission's  analysis  in  Order  No. 
888  that  the  opportunity  to  seek 
recovery  should  be  precluded  in 
situations  in  which  the  departing 
wholesale  customer  ceases  to  purchase 
power  from  the  utility  but  does  not  use 
the  utility's  transmission  system  to 
reach  another  supplier.  The 
Commission  excluded  these  situations 


""In  making  this  determlnatioD  we  do  no(  decide 
whether  such  situations  demonstrate  the  presence 
or  lack  of  a  reasonable  expectation  of  continuing  to 
serve  a  customer  after  the  expiration  of  an  existing 
wholesale  requirements  contract  (i.e..  one  that  was 
executed  on  or  before  July  11.  1994). 

"^San  Francisco  will  have  sufficient  opportunity 
to  raise  the  argument  in  any  PCaE  stranded  cost 
recovery  case. 

^"  E g..  KE\.  Coalition  for  Economic  Competition. 
Puget.  Centenor.  Southern  The  issue  of  expanding 
the  rule  to  encompass  municipal  annexations  and 
expansions  is  discussed  in  greater  detail  lo  sef:tion 
IV.  1.6  below 


because  the  costs  would  not  be  stranded 
as  a  result  of  the  Commission's  open 
access  transmission  requirement,  but 
rather  as  a  result  of  the  exercise  of  a 
preexisting  competitive  option.  The 
entities  argue  on  rehearing  that  such 
costs  are  attributable  to  the 
Commission's  efforts  to  restructure  the 
wholesale  power  market.  Several  argue 
that  there  is  nb  good  policy  reason  for 
addressing  stranded  costs  only  where 
linked  directly  to  the  Open  Access  Rule 
or  section  211  orders  because  a  variety 
of  federal  actions,  not  just  the  Open 
Access  Rule  and  section  211  orders, 
have  created  a  competitive  wholesale 
power  market  and  the  specter  of 
stranded  costs  caused  by  customers 
departing  their  traditional  utility.  They 
contend  that,  but  for  the  Commission's 
creation  of  a  vibrant  power  market. 
EPAct.  and  other  pre-Order  No.  888 
efforts  by  the  Commission  to  expand 
transmission  access,  the  preexisting 
options  would  not  have  been  (and 
historically  were  not)  exercised. 

Puget  argues  that  even  when  a 
departing  customer  can  import  its  new 
power  supply  without  using  its  former 
supplier's  transmission  system,  it 
frequently  will  be  the  case  that  the 
power  supply  would  not  be  available  to 
the  customer  if  open  access 
transmission  rules  were  not  in  place  to 
permit  that  power  to  move  from  distant 
generators  over  intervening  utilities' 
transmission  facilities.'^ 

EEI  expresses  concern  that  strict 
application  of  the  "but  for  open  access" 
test  would  create  new  incentives  to 
evade  stranded  cost  recovery."" 
According  to  EEI.  the  Rule  would  deny 
recovery  for  costs  stranded  pursuant  to 
a  voluntarily  negotiated  transmission 
service  agreement,  but  would  permit 
recovery  if  such  agreement  were  ordered 
pursuant  to  FPA  section  211.  In  this 
manner,  EEI  contends  that  the  Rule  will 
discourage  parties  frt)m  settling 
transmission  disputes.  It  says  that  any 
transmission  agreement  negotiated 
under  "the  threat "  of  section  211  should 


"**  Puget  submits  that  the  potential  for  customers 
not  taking  unbundled  transmission  services  from 
their  former  suppliers  is  particularly  acute  in  the 
Pacific  Northwest  due  to  BPA's  ownership  of  much 
of  the  region's  transmission  facilities 

"°NIMO  contends  that  the  Commission  erred  by 
failing  lo  address  the  extent  to  which  Order  No. 
888's  exceptions  to  the  general  policy  of  full 
stranded  cost  recovery  (eg.,  no  recovery  for 
customer  use  of  new  transmission  provider  or 
municipal  annexations)  create  an  opportunity  for 
customers  to  avoid  payment  nf  part  or  all  of  their 
share  of  utility  stranded  costs,  wilt  enable 
customers  to  take  advantage  of  such  opportunities 
in  ways  that  will  reduce  rather  than  enhance  overall 
economic  efTiciency.  and  will  deprive  utilities  of  a 
reasonable  opportunity  lo  recover  their  prudently 
incurred  costs  or  will  shift  costs  unfairly  among 
customers.  See  also  Puget. 


be  entitled  to  stranded  cost  recovery  if 
providing  service  results  in  the 
stranding  of  legitimate  and  prudent 
costs. 

PSE&G  and  Carolina  P&L  express 
concern  that  denying  stranded  cost 
recovery  where  the  departing  customer 
does  not  use  the  former  supplier's 
transmission  system  will  create  an 
artificial  incentive  to  build  "contract 
path"  lines  designed  to  thwart  stranded 
cost  recovery.  They  maintain  that  the 
existence  of  alternative  transmission 
paths  should  not  be  a  bar  to  stranded 
cost  recovery  where  the  departing 
customer  avails  itself  of  the 
Commission's  MobHe-Sierra  finding 
permitting  customers  to  challenge  the 
terms  of  their  contracts  under  the  just 
and  reasonable  standard.  They  assert 
that,  notwithstanding  the  availability  of 
alternative  transmission,  the  only  way 
that  the  customer  could  have  availed 
itself  of  the  Mobile-Sierra  finding  was  as 
a  result  of  the  Commission's  Open 
Access  Rule. 

Several  entities  contend  that  the 
FPA's  requiremeijt  of  fust  and 
reasonable  rates  and  the  Fifth 
Amendment's  requirement  to  avoid 
confiscation  require  the  Commission  to 
address  stranded  costs  that  result  when 
a  departing  customer  does  not  use  the 
former  supplier's  transmission  system 
or  that  result  frxjm  municipal 
aimexation." '  According  to  Puget.  the 
ultimate  Constitutional  test  will  be 
whether  Order  No.  888  will  aH^ord  a  fair 
overall  return  on  all  prudent  utility 
investments  under  the  Constitutional 
standards  set  forth  by  the  Supreme 
Court."  ^  Coalition  for  Economic 
Competition  submits  that,  as  was  the 
case  in  the  context  of  the  unbundling  of 
natural  gas  pipelines,  the  Commission 
cannot  ignore  stranded  costs  resulting 
from  the  unbundling  of  electric  services 
and  should  acknowledge  its 
Constitutional  obligations  to  address  the 
recovery  of  all  stranded  costs,  including 
those  that  result  from  municipal 
expansion  and  those  that  result  when  a 


^"  E.g..  Puget.  Coalition  for  Economic 
Competition.  NIMO.  These  parties  make  a  similar 
argument  in  the  case  of  stranded  costs  that  result 
from  retail  wheeling.  See  section  IV.|.7  below. 

'"Puget  cites  in  support  Stone  v.  Fanners'  Loan 
&  Trust  Company.  116  U.S.  307.  331  (1886);  Federal 
Power  Commission  v.  Hope  Natural  Gas  Company. 
320  U.S.  591.602  (1944):  and  Ouquesne  Light 
Company  v   Barasch.  488  US  299.  307-08  (1989). 
Puget  objects  that  the  stranded  cost  recovery 
mechanism  in  Order  No.  888  is  loo  narrow  and  too 
easy  to  circumvent;  it  can  be  denied  for  failure  to 
satisfy  the  reasonable  expectation  lest  or  based  on 
a  finding  that  costs  are  not  legitimate  and  verifiable. 
Puget  argues  that  stranded  cost  recovery  is 
constitutionally  required  and  that  the  recovery 
mechanism  must  be  amended  lo  ensure  full 
recovery  of  prudently  incurred  stranded  costs, 
including  PURPA  contract  costs. 


customer  does  not  obtain  transmission 
services  from  its  former  supplier. 

SC  Public  Service  Authority  also  asks 
the  Commission  to  allow  the  recovery  of 
stranded  costs  that  result  from  the  loss 
of  indirect  customers  (e.g.,  customers  of 
wholesale  requirements  customers).  It 
argues  that  if  such  indirect  customers 
can  get  access  to  a  new  source  of  power 
through  open  access  tariffs,  the 
requirements  of  the  utility'-s  direct 
customer  will  decrease,  and  the 
supplying  utility  will  suffer  stranded 
costs.  SC  Public  Service  Authority  states 
that  because  of  the  nexus  between  open 
access  and  the  departure  of  the  indirect 
customer,  utilities  that  suffec  stranded 
costs  in  the  event  of  the  loss  of  an 
indirect  customer  should  have  an 
opportunity  to  recover  those  costs  under 
the  reasonable  expectation  standard. 

A  number  of  entities  also  ask  the 
Commission  to  find  that  open  access 
transmission  and  stranded  cost  recovery 
are  necessary  to  accomplish  the  remedy 
ordered  by  the  Commission  and  thus  are 
not  severable.*"  To  this  end.  they 
submit  that  if  the  Commission's  ability 
to  provide  for  stranded  cost  recovery  is 
reduced  or  substantially  modified, 
public  utilities  should  be  able  to 
withdraw  filed  tariffs  or  to  file  amended 
tariffs.  It  is  their  posidon  that  deletion 
or  substantial  change  of  the  open  access 
or  stranded  cost  provisions  by  the 
Commission  or  by  a  court  would  vitiate 
the  basis  on  which  the  Commission 
premised  the  Rule. 

In  an  effort  to  ensure  that  stranded 
cost  recovery  procedures  do  not  become 
a  vehicle  for  lengthy  and  expensive 
litigation  over  whether  there  is  a 
sufficient  nexus  to  open  access,  several 
entities  ask  the  Commission  to  place  on 
the  departing  generation  customers  the 
burden  to  demonstrate  the  absence  of  a 
nexus  between  their  actions  and  the 
availability  of  open  access  transmission 
under  the  Rule  in  those  cases  where:  (i) 
the  contract  has  no  term  or  termination 
provision;  (ii)  the  Commission  issues  an 
order  under  section  206  reducing  the 
term  of  the  contract;  or  (iii)  there  is 
legitimate  municipalization."* 

Commission  Conclusion 

We  will  deny  the  requests  for 
rehearing  that  ask  us  to  expand  the 
scope  of  stranded  cost  recovery  to 
include  situations  in  which  the 
departing  customer  does  not  take 
unbundled  transmission  from  its  former 


supplier  but  instead  obtains 
transmission  from  another  utility  or 
obtains  power  from  a  third  party 
supplier  who  is  located  in  the 
customer's  service  territory  and  thus 
requires  no  transmission  from  the 
former  supplier."'  As  the  Commission 
stated  in  Order  No.  888.- the  premise  of 
the  Rule  is  that  where  the  former 
requirements  supplier  had  a  reasonable 
expectation  of  serving  beyond  the 
contract  term  and  the  customer  uses  the 
open  access  transmission  tariff  of  its 
former  requirements  supplier  to  obtain 
power  from  a  new  generation  supplier, 
the  customer  must  pay  the  costs  that 
were  incurred  on  its  behalf  under  the 
prior  regulatory  regime.  The  Rule  is  not 
intended,  however,  to  apply  to  the 
recovery  of  costs  associated  with  the 
normal  risks  of  competition,  such  as 
self-generation,  cogeneration,  or  loss  of 
load,  that  do  not  arise  from  the  new. 
accelerated  availability  of  non- 
discriminatory open  access 
transmission.  If  a  customer  leaves  its 
utility  supplier  by  exercising  options 
that  could  have  been  undertaken  prior 
to  mandatory  transmission  under  Order 
No.  888  or  the  Energy  Policy  Act,  or  that 
do  not  rely  on  access  to  the  former 
seller's  transmission  (such  as  access  to 
another  power  supplier  through  another 
utility's  transmission  system  or  self- 
generation),  there  is  no  direct  nexus  to 
Commission-mandated  transmission 

access. 

For  example,  if  a  customer  is  able  to 
obtain  power  from  a  new  supplier  by 
using  the  transmission  system  of 
another  utility,  it  is  likely  that  the 
customer  could  have  made  these 
arrangements  in  the  absence  of  the  new 
open  access  rules.  The  new 
transmission  provider  would  have  had 
little  incentive  to  deny  transmission 
services  to  the  customer  in  order  to 
protect  another  utility's  existing  power 
supply  arrangement,  since  it  was  not  the 
customer's  power  supplier  in  the  first 
place.  As  Order  No.  888  suggested,  it  is 


"3 E.g..  EEI.  Oklahoma  G&E,  Nuclear  Energy 
Institute,  Southern.  Southern  requests  that  the 
Commission  add  a  section  35.29  to  the  regulatory 
text  providing:  "Sections  35.26  and  35.28  of  this 
part  constitute  unscverable  portions  of  a  unitary 
action  of  the  Commission." 

*'*E.g..  Carolina  PfcL.  PSE&G. 


"5  We  discuss  in  Section  IV. 1.6  below  our 
disposition  of  the  rehearing  requests  that  support 
recovery  of  costs  stranded  as  a  result  of  municipal 
annexation  or  expansion.  In  response  to  EEI's 
argument  that  the  Rule  would  deny  recovery  for 
costs  stranded  pursuant  to  a  voluntarily-negotiated 
transmission  service  agreement  and  would 
discourage  parties  from  settling  transmission 
disputes,  we  find  EEI's  argumenU  in  support  of  its 
position  to  be  vague  and  cursory.  However,  we  do 
not  interpret  the  Rule  in  any  way  as  precluding 
parlies  friam  addressing  stranded  cost  issues 
through  settlement,  including  settlement  of  a . 
transmission  dispute.  To  the  contrary,  we  fully 
expect  that  the  renegotiation  of  contracts,  including 
transmission  agreements,  would  provide  parties 
with  a  useful  means  for  resolving  stranded  cost 
"issues  without  litigation.  We  believe  that  a 
negotiated  rate  that  includes  an  amount  for 
stranded  cost  recovery  could  be  found  to  be  just  and 
reasonable. 


likely  that  the  neighboring  utility  would 
have  a  positive  incentive  to  provide  the 
transmission  service  in  order  to  increase 
its  transmission  revenues,  and  that  this 
incentive  is  unchanged  by  open  access 
transmission."* 

Although  EEI  and  others  argue  that 
EPAct  and  the  Commission's  pre-Order 
No.  888  efforts  to  expand  transmission 
access  have  facilitated  the  exercise  of 
pre-existing  competitive  options,  the 
fact  remains  that  such  options 
historically  were  available  before  open 
access.  For  this  reason,  we  conclude 
that  costs  incurred  as  a  result  of  the 
exercise  of  pre-existing  competitive 
options  do  not  fall  within  the  scope  of 
Order  No.  888. 

A  number  of  entities  argue  that,  even 
where  the  departing  customer  obtains 
access  to  another  power  supplier 
through  the  transmission  system  of 
another  utility  (i.e..  not  that  of  its  former 
supplier),  the  power  supply  would  not 
have  been  available  to  the  customer  if 
open  access  transmission  rules  were  not 
in  place  to  permit  that  power  to  move 
from  distant  generators  over  intervening 
utilities'  transmission  facilities.  Some 
argue  that  there  is  no  good  policy  reason 
for  addressing  stranded  costs  only 
where  linked  direcUy  to  the  Open 
Access  Rule  (or  to  a  section  211  order) 
because  a  variety  of  federal  actions  have 
created  a  competitive  wholesale  power 
market  and  the  specter  of  stranded  costs 
caused  by  customers  departing  their 
traditional  utility.  While  these 
arguments  may  have  superficial  appeal, 
the  effective  result  would  be  to  provide 
for  recovery  of  stranded  costs  from 
departing  customers  under  the  Rule  no 
matter  how  tenuous  the  nexus  to 
Commission-mandated  transmission 
access.  The  Commission  has  to  exercise 
reasonable  judgment  and  reasonable 
line  drawing  regarding  the  link  between 
its  actions  in  this  Rule  and  the  decision 
to  allow  an  opportunity  for  extra- 
contractual  stranded  cost  recovery  &t)m 
the  departing  customer.  The 
Commission  believes  that  requiring  a 
direct  nexus  between  Commission- 
mandated  transmission  access  (namely, 
requiring  that  the  departing  customer 
obtain  access  to  another  power  supplier 
through  the  use  of  its  former  supplier's 
Commission-required  tariff— i.e..  an 
open  access  tariff  or  a  tariff  ordered 
pursuant  to  section  211)  and  the  special 
stranded  cost  recovery  procedures  of 
this  Rule  is  the  most  reasoned  and 
supportable  approach  because  it 
establishes  a  clear  link  between 
availability  of  the  transmission  tariff 


"»  FERC  Suts.  &  Regs,  at  31 .849-50;  mimeo  at 
624-26. 
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and  the  decision  of  the  customer  to  seek 
an  alternative  supplier. 

With  regard  to  potential  stranded 
costs  associated  with  situations  that 
could  have  occurred  prior  to  the  Open 
Access  Rule  and  prior  to  the  Energy 
Policy  Act  (such  as  self-generation), 
under  traditional  ratemaking  such  costs 
(albeit  not  previously  labeled  as 
potential  "stranded"  costs)  would  in 
most  cases  be  reallocated  in  the  next 
rate  case  to  remaining  customers.  The 
fact  that  this  Rule  does  not  permit  a 
utility  to  seek  recovery  of  these  types  of 
costs  from  the  departing  customer  does 
not  mean  that  the  Commission  may  not. 
in  appropriate  circumstances,  permit 
their  recovery  through  traditional 
ratemaking  means.  However,  many 
factors  will  influence  cost  recovery  in 
the  future,  including  whether  the  utility 
is  selling  at  cost-based  or  market-based 
rates  and  the  transitional  period  to  more 
competitive  bulk  power  markets.  The 
Commission  will  address  these  matters 
on  a  case-by-case  basis. 

We  do  not  agree  with  those 
commenters  who  contend  that  the 
Commission's  failure  in  Order  No.  888 
to  allow  for  the  recovery  of  costs 
incurred  by  a  utility  when  a  departing 
customer  does  not  use  the  former 
supplier's  transmission  system  to  reach 
a  new  supplier  would  be  confiscatory  in 
violation  of  the  Constitution.  As  the 
Supreme  Court  explained  in  Duquesne. 
"[tjhe  guiding  principle  has  been  that 
the  Constitution  protects  utilities  from 
being  limited  to  a  charge  for  their 
property  serving  the  public  which  is  so 
'unjust'  as  to  be  confiscatory.""^ 
However.  Order  No.  888  addresses  only 
the  recovery  of  legitimate,  prudent  and 
verifiable  costs  that  are  stranded  if  a 
former  wholesale  requirements 
customer  or  a  former  retail  customer 
uses  a  Commission-mandated 
transmission  tariff  to  reach  a  new 
supplier.  As  discussed  above.  Order  No. 
888  does  not  by  its  terms  bar  the 
recovery  of  costs  that  do  not  result  from 
the  use  of  Commission-required 
transmission  access  (i.e..  costs  that 
resuh  when  a  departing  customer  does 
not  use  the  former  supplying  utility's 
open  access  tariff).  Utilities  may,  as 
before,  seek  recovery  of  such  non-open 
access-related  costs  on  a  case-by-case 
basis  in  individual  rate  proceedings. 
The  Commission  will  not  prejudge  those 
issues  here.  As  a  result,  the  argument 
that  the  Commission's  treatment  of 
stranded  costs  in  Order  No.  888  {i.e..  its 
failure  to  treat  certain  costs  cs  costs  for 
which  recovery  may  be  sought  under 
the  Rule)  will  result  in  rates  that  will  be 


so  unjust  as  to  be  confiscatory  is 
misplaced. 

We  deny  SC  Public  Service 
Authority's  request  that  the  Commission 
allow  a  utility  to  seek  recovery  of 
stranded  costs  that  result  from  the  loss 
of  indirect  customers  [i.e.,  the  loss  of  the 
utility's  customer's  customers).  The 
Commission  does  not  believe  it  is 
appropriate  or  feasible  to  allow  a  public 
utility  (or  a  transmitting  utility  under 
section  211  of  the  FPA)  to  seek  recovery 
of  stranded  costs  from  an  indirect 
customer  [i.e.,  a  customer  of  a  wholesale 
requirements  customer  of  the  utility). 
The  reasonable  expectation  analysis 
would  apply  only  to  the  direct 
wholesale  customer  of  the  utility,  not  to 
the  indirect  customer.  A  utility  may 
seek  to  recover  stranded  costs  from  a 
direct  wholesale  customer  (subject  to 
the  requirements  of  the  Rule),  but  it  is 
up  to  the  direct  wholesale  customer, 
through  its  contracts  with  its  customers 
or  through  the  appropriate  regulatory 
authority,  to  seek  to  recover  stranded 
costs  from  its  customers. 

We  also  deny  PSE&C's  and  Carolina 
P&L's  request  that  a  utility  be  allowed 
to  seek  stranded  cost  recovery  in  cases 
where  the  departing  customer  uses  the 
Commission's  Mobile-Sierra  finding  to 
get  out  of  the  contract  under  the  just  and 
reasonable  standard  and  uses  alternative 
suppliers  and  alternative 
transmission."*  We  disagree  with  their 
argument  that  the  only  way  that  the 
customer  could  have  availed  itself  of  a 
Mobile-Sierra  finding  was  as  a  result  of 
the  Commission's  open  access  rules  and 
thus  the  necessary  nexus  is  met.  A 
customer  to  a  Mobile-Sietra  contract 
always  has  the  option  of  instituting  a 
proceeding  under  section  206  of  the 
FPA  and  making  a  showing  of  why, 
under  Mobile-Siena,  it  is  in  the  public 
interest  to  modify  the  contract. 

We  will  not,  at  this  time,  make  any 
determination  whether  or  not  the 
requirements  of  open  access 
transmission  and  stranded  cost  recovery 
are  severable.  As  we  indicated  in  Order 
No.  888,  we  issued  the  Stranded  Cost 
Final  Rule  simultaneously  with  the 
Open  Access  Rule  because  we  believe 
that  the  recovery  of  legitimate,  prudent 
and  verifiable  stranded  costs  is  critical 
to  the  successful  transition  of  the 
electric  industry  to  a  competitive,  open 
access  environment.*'**  We  believe  that 


our  decision  to  allow  stranded  cost 
recovery  will  be  upheld  by  the  courts. 
Moreover,  as  we  discuss  in  Section 
IV.  A.  1  above,  it  would  be  prematiu«  to 
consider  at  this  time  what  the 
Commission  would  do  if  one  or  more  of 
the  provisions  of  the  Rule  are  not 
upheld.  Circumstances  at  the  time  of 
any  court  order  would  dictate  how  we 
should  proceed  and  we  would  consider 
all  such  circumstances,  and  the  entirety 
of  our  policy  decisions,  before 
determining  how  to  respond  to  a  court 
decision. 

Further,  we  decline  to  place  on 
departing  generation  customers  the 
burden  of  demonstrating  that  no  nexus 
exists  between  their  actions  and  the 
availability  of  open  access  transmission 
under  the  Rule  in  cases  involving  no 
term  or  termination  provision,  an  order 
under  section  206  reducing  the  term  of 
the  contract,  or  municipalization.  The 
proponents  of  such  a  proposal,  Carolina 
P&L  and  PSE&C,  attempt  to  justify  it  as 
a  means  to  ensure  that  stranded  cost 
recovery  procedures  do  not  become  a 
vehicle  for  lengthy  and  expensive 
litigation  over  whether  there  is  a 
sufficient  nexus  to  open  access  in  the 
three  identified  situations.  However, 
Order  No.  888  places  the  burden  on  the 
utility  seeking  stranded  cost  recovery  to 
demonstrate  that  the  costs  for  which  it 
seeks  recovery  fall  within  the  scope  of 
the  Rule  and  that  it  had  a  reasonable 
expectation  of  continuing  service.  In 
this  regard,  the  Rule  tracks  the 
requirement  of  sections  205  and  206  of 
the  FPA  that  a  public  utility 
demonstrate  the  justness  and 
reasonableness  of  its  proposed  rates. 
Carolina  P&L  and  PSE&C  fail  to  explain 
why  it  would  be  appropriate  for 
customers  (as  opposed  to  the  utilities 
seeking  recovery)  in  the  three  identified 
situations  to  bear  the  initial  burden  of 
demonstrating  why  costs  should  not  be 
recovered  bom  them  under  the  Rule.*^ 
As  a  result,  we  reject  their  proposal. '2' 

Rehearing  Requests — Stranded  Cost 
Recovery  By  Transmitting  Utilities  That 
Are  Not  Public  Utilities 

A  number  of  entities  contend  that  the 
Commission's  decision  to  limit  stranded 
cost  recovery  for  transmitting  utilities 
that  are  not  public  utilities  to  section 


'•'488U.S.  al307. 


'"These  parties  appear  to  refer  to  a  situation  in 
which  a  customer  is  able  to  modify  or  terminate  its 
contract,  but  would  use  the  transmission  system  of 
a  utility  other  than  that  of  its  former  supplier  in 
order  lo  reach  a  new  generation  supplier.  In  (his 
circumstance,  the  Rule  would  not  permit  the  former 
supplier  to  seek  stranded  costs. 

"*FERC  State,  k  Regs,  at  31.7a<)-90:  mimeo  at 
454-SS. 


^^In  addition,  the  proposal  would  not  eliminate 
lenfithy  litigation.  It  would  only  change  the  burden 
of  proof  in  whatever  litigation  occurs. 

*"  We  note,  however,  that  in  a  section  206 
proceeding  brought  by  a  customer  seeking  to 
shorten  or  lemtinate  a  contract,  the  customer  has 
the  burden  (as  it  would  in  any  section  206  case  that 
it  initiates)  of  presenting  sufficient  evidence  that 
the  contract  is  no  longer  just  and  reasonable.  As  we 
staled  in  the  Rule,  the  utility  must  present  any 
stranded  cost  claim  at  that  time.  See  FERC  Stats.  * 
Regs,  at  31.664.  31.813;  numeo  at  86-87.  521-22. 


211  proceedings  is  inconsistent  with  its 
decision  to  impose  the  reciprocity 
requirement  on  those  utilities,  violative 
of  the  principle  of  comparability,  and 
unduly  discriminatory  and 
anticompetitive.'^^  NRECA  submits  that 
if  the  Commission  has  the  statutory 
authority  to  require  non-public  utilities 
to  render  transmission  service  outside  of 
a  section  211  proceeding  through  the 
reciprocity.  RTG  and  power  pool 
provisions  of  the  Rule,  then  it  must 
exercise  that  authority  to  ensure 
stranded  cost  recovery  by  such  non- 
public utilities.  Noting  that  the  Rule 
does  not  address  how  a  non-public 
utility  that  chooses  voluntarily  to 
provide  an  open  access  tariff  can 
recover  its  stranded  costs,  SC  Public 
Service  Authority  asks  the  Commission 
to  confirm  on  rehearing  that  non- 
jurisdictional  utilities  can  include  a 
provision  for  recovery  of  stranded  costs 
in  their  tariffs  provided  pursuant  to  the 
Final  Rule. 

Conunission  Conclusion 

The  Commission's  jurisdiction  over 
the  recovery  of  stranded  costs  by  non- 
public utilities,  and  thus  our  ability  to 
permit  an  opportunity  for  recovery  of 
such  costs,  is  limited  by  statute.  While 
we  have  the  statutory  authority  to 
ensure  that  non-public  utilities  have  the 
opportunity  to  seek  recovery  of  stranded 
costs  in  proceedings  under  sections  211 
and  212  of  the  FPA  ,"3  we  do  not  have 
such  authority  under  sections  205  and 
206  of  the  FPA.  However,  we  clarify  that 
nothing  in  the  Final  Rule  was  intended 
to  preclude  non-public  utilities  from 
including  stranded  cost  provisions  in 
voluntary  reciprocity  tariffs  or  from 
otherwise  recovering  stranded  costs 
under  applicable  law.  We  discuss  these 
matters  in  detail  below. 

As  we  stated  in  Order  No.  888  in 
response  to  commenters'  objections  that 
the  Rule  would  give  public  utilities  a 
greater  opportunity  than  other 
transmitting  utilities  to  recover  stranded 
costs,  oiu  jurisdiction  over  transmitting 
utilities  that  are  not  also  public  utilities 
is  limited.  If  the  selling  utility  is  a 
transmitting  utility  that  is  not  a  public 
utility,  its  power  sales  contracts  are  not 
subject  to  this  Commission's 
jurisdiction  under  sections  205  and  206 
of  the  FPA.  Thus,  we  can  provide  such 
a  transmitting  utility  an  opportunity  to 
recover  stranded  costs  only  through 
Commission-jurisdictional  transmission 


rates  fixed  under  sections  211  and  212 
oftheFPA.52'« 

The  open  access  tariff  reciprocity 
provision,  which  applies  to  all  open 
access  customers  that  own,  operate,  or 
control  transmission  facilities  or  are 
affiliates  of  entities  that  own,  operate  or 
control  such  facilities,  and  that  do  not 
obtain  a  waiver  of  the  provision,  does 
not  create  jurisdiction  for  the 
Commission  to  fix  the  rates  for  these 
utilities.  Contrary  to  the  suggestions  of 
some,  the  tariff  reciprocity  provision  is 
not  based  on  any  statutory  authority  of 
the  Commission  to  require  non-public 
utilities  to  render  transmission  service 
outside  of  a  section  211  proceeding.  As 
we  make  clear  in  Order  No.  888,  we  do 
not  have  authority  under  sections  205 
and  206  of  the  FPA  to  require  non- 
public utilities  to  file  tariffs  (or  rate 
schedules  for  that  matter)  with  the 
Commission.5"  in  permitting  a  public 
utility  to  deny  transmission  service  to 
any  person  that  requests  service  under 
an  open  access  tariff  unless  that  person 
provides  reciprocal  non-discriminatory 
transmission  services  to  the 
transmission  provider,  we  are  not  acting 
imder  any  statutory  authority  to  require 
non-public  utilities  to  provide 
transmission  access.  Rather,  out  of 
fairness,  we  are  conditioning  the  use  of 
open  access  services  by  all  customers, 
including  non-public  utilities,  on  an 
agreement  to  offer  comparable 
transmission  services  in  return  to  the 
public  utility  transmission  provider."^ 

We  clarify  that  a  non-public  utility 
that  chooses  voluntarily  to  offer  an  open 
access  tariff  for  purposes  of 
demonstrating  that  it  meets  the 
reciprocity  provision  can  include  a 
stranded  cost  provision  in  its  tariff. 
However,  adjudication  of  any  stranded 
cost  claims  under  that  tariff  is  not 
subject  to  the  Commission's 
jurisdiction.'"  With  the  exception  of 
our  section  210  intercormection  and 
sections  211-212  transmission  rate 
jurisdiction,  we  do  not  have  jurisdiction 
over  the  rates  of  non-public  utilities.  If 


'^E.g..  NRECA.  TDU  Systems.  Dairyland  Coop. 

*"  Stranded  costs  could  also  conceivably  arise  as 
a  result  of  an  ordered  interconnection  under  section 
210.  However,  the  rates  for  such  an  interconnection 
would  be  established  pursuant  to  section  212  and 
could  therefore  also  include  stranded  costs. 


'"FERC  StaU.  *  Regs,  at  31.791;  mimeo  at  458. 
If  such  a  transmitting  utility  seeks  stranded  cost 
recovery  in  a  proceeding  under  sections  211  and 
212.  it  would,  consistent  with  the  provisions  of  the 
Rule,  be  limited  to  recovery  associated  with 
requirements  contracts  executed  on  or  before  July 
11. 1994  that  do  not  contain  an  exit  fee  or  other 
explicit  stranded  cost  provision. 

»"FERC  SUU.  &  Regs,  at  31.691;  mimeo  at  162. 

'»FERC  StaU.  &  Regs,  at  31.760-62;  mimeo  at 
370-74. 

'"  Although  the  Commission  would  not 
determine  the  rate,  including  the  stranded  cost 
component  of  the  rate,  of  a  non-public  utility,  we 
would  review  a  public  utility's  claim  that  it  is 
entitled  to  deny  service  to  a  non-public  utility 
because  the  stranded  cost  component  of  the  non- 
public utiUty's  transmission  rate  is  being  applied  in 
a  way  that  violates  the  principle  of  comparability. 


a  non-public  utility  wishes  to  recover 
stranded  costs  pursuant  to  a  tariff  or 
otherwise,  it  can  seek  to  do  so  subject 
to  the  review  of  the  appropriate 
regulatory  authority.'^* 

Rehearing  Requests — Stranded  Cost 
Recovery  Cor  "Transmission  Dependent 
Utilities 

NRECA  and  TDU  Systems  challenge 
the  Commission's  decision  not  to 
guarantee  a  transmission  dependent 
utility  that  is  not  a  public  utility 
stranded  cost  recovery  when  the 
transmission  dependent  utility's 
customers  leave  its  system  by  using  the 
open  access  tariff  of  another  utility. 
They  submit  that  the  ability  of 
transmission  dependent  utilities  to 
compete  with  public  utility 
transmission  providers  in  an  open 
access  environment  would  be  severely 
affected  by  their  inability  to  recover 
stranded  costs  on  a  basis  comparable  to 
those  transmission  providers.  They 
argue  that  the  open  access  provisions  of 
Order  No.  888  will  result  in  the 
stranding  of  costs  incurred  by  non- 
transmission  owning,  non-public 
utilities  to  serve  customers  that  depart 
to  other  suppliers.  They  contend  that 
these  customers  are  already  located  in 
close  proximity  to,  and  intercomiected 
to.  public  utilities;  thus  it  is  likely  that 
they  would  use  the  open  access  tariffs 
of  these  public  utilities  to  obtain  their 
new  pKJwer  supplies.  NRECA  and  TDU 
Systems  argue  that  this  situation  should 
meet  the  "but  for  open  access"  nexus. 
On  this  basis,  they  assert  that  Order  No. 
888  is  no  less  the  proximate  cause  of  the 
departure  of  customers  of  tiBnsmission 
dependent  utilities  than  it  is  of  the 
departiue  of  public  utility  transmission 
owners'  customers.  They  object  that  the 
Commission  takes  no  account  of  the 
anticompetitive  effects  of  disregarding 
costs  stranded  on  transmission 
dependent  utilities'  systems  as  a  result 
of  open  access. 

Dairyland  Coop  asks  the  Conunission 
to  recognize  a  generation  and 
transmission  (G&T)  cooperative  and  its 
member  distribution  cooperatives  as  a 
single  economic  unit  for  purposes  of 
stranded  cost  recovery  (such  that 
conversion  of  a  distribution 


"*  We  note  that  in  the  case  of  stranded  cost 
claims  presented  lo  the  Commission  by  BPA  or  one 
of  the  other  PMAs.  our  review  would  be  limited  lo 
that  set  forth  in  the  applicable  statutes  and  any 
relevant  delegation  of  authority  from  the  Secretary 
of  Energy.  See.  e.g..  Pacific  Northwest  Electric 
Power  Plarming  and  Conservation  Act.  16  U.S.C 
§B3»-839h  (1985)  (Northwest  Power  Act); 
Department  of  Energy  Delegation  Order  No.  0204- 
108.  as  amended.  48  FR  55.664  (1983).  amended,  51 
FR  19,744  (1986),  amended,  56  FR  41.835  (1991). 
amended.  58  FR  59.716  (1993)  (delegation  order 
relating  to  Western  Area  Power  Administratioa). 
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coof)erative's  retail  customer  to  a 
wholesale  customer  may  result  in 
stranded  costs  for  the  G&T  cooperative). 
It  objects  that  the  Commission 
implicitly  rejected  comments  to  this 
effect  without  discussion  in  Order  No. 
888. 

Commission  Conclusion 

We  deny  the  requests  for  rehearing  of 
our  decision  not  to  permit  transmission 
dependent  utilities  and  electric 
cooperatives  to  seek  stranded  cost 
recovery  unless  they  are  public  utilities 
or  transmitting  utilities  that  would 
otherwise  qualify  under  the  Rule.  With 
regard  to  transmission  dependent 
utilities,  as  we  indicated  in  Order  No. 
888.  the  limited  opportunity  for 
stranded  cost  recovery  contained  in  the 
Rule  would  not  likely  apply  in  the  case 
of  transmission  dependent  utilities,  who 
own  little  or  no  transmission  and  the 
majority  of  whom  would  not  be  public 
utilities  or  transmitting  utilities  subject 
to  the  Commission's  jurisdiction.*^  The 
opportunity  for  extra-contractual 
wholesale  stranded  cost  recovery  is 
allowed  only  where  the  departing 
customers  use  open  access  (or  section 
211  access)  on  the  transmission  systems 
of  their  former  generation  suppliers  and 
only  for  a  discrete  set  of  requirements 
contracts  executed  on  or  before  July  1 1 . 
1994  that  do  not  contain  explicit 
stranded  cost  provisions  (involving  the 
bundled  provision  of  generation  and 
transmission)  and  retail-tumed- 
wholesale  situations  for  which  the 
utility  can  demonstrate  that  it  had  a 
reasonable  expectation  of  continuing 
service.  Even  though  it  may  be  the  case 
that  transmission  dependent  utilities 
lose  generation  customers  that  are  able 
to  use  open  access  tariffs  of  other 
utilities  to  reach  new  suppliers,  there 
was  nothing  to  keep  these  other  utilities 
from  offering  such  transmission  service 
before  Order  No.  888.  These  other 
utilities  had  no  economic  incentive  to 
deny  such  service  before  Order  No.  888. 
Thus,  in  the  scenario  posited  in  the 
refaearings,  the  transmission  dependent 
utilities  do  not  meet  the  fundamental 
premise  of  the  Rule:  that  a  utility  that 
historically  has  supplied  bundled 
generation  and  transmission  services  to 
a  wholesale  requirements  customer  and 
incurred  costs  to  meet  reasonably 
expected  customer  demand  should  have 
an  opportunity  to  recover  legitimate, 
prudent  and  verifiable  costs  that  may  be 
stranded  because  open  access  use  of  the 
utility's  transmission  system  enables  a 


generation  customer  to  shop  for 
power.  *'<* 

However,  this  is  not  to  say  that  a 
transmission  dependent  utility  that  is 
not  a  public  utility,  or  other  non-public 
utility  entities  (such  as  RUS-fmanced 
cooperatives),  cannot  seek  recovery  of 
the  cost  of  any  resulting  uneconomic 
assets  through  their  contracts  with  their 
customers  or  through  the  appropriate 
regulatory  authority.  The  Commission 
has  no  objection  to  these  entities  being 
able  to  seek  such  cost  recovery  through 
the  appropriate  regulatory  channels. 
However,  because  the  Commission  does 
not  have  jurisdiction  over  these  entities 
(other  than  through  sections  211  and 
212  in  the  case  of  non-public  utility 
transmitting  utilities),  it  does  not  have 
authority  to  allow  them  to  recover  these 
costs. ''^' 

We  also  deny  Dairyland  Coop's 
request  that  the  Commission  recognize  a 
G&T  cooperative  and  its  member 
distribution  cooperatives  as  a  single 
economic  unit  for  purposes  of  stranded 
cost  recovery.  If  a  cooperative  obtains  its 
financing  through  RUS,  it  is  not  a  public 
utility  subject  to  our  jurisdiction  under 
sections  205  and  206  of  the  FPA. 
Although  the  Commission  has  no 
objection  to  these  G&T  cooperatives 
being  able  to  seek  cost  recovery 
(including  recovery  of  costs  on  behalf  of 
their  distribution  cooperatives)  through 
the  appropriate  regulatory  channels,  this 
Commission  does  not  have  authority  to 
allow  them  to  seek  recovery  of  stranded 
costs  unless  access  is  obtained  through 
a  section  211  order. **" 

In  the  case  of  a  G&T  cooperative  that 
is  a  public  utility  (of  which  there  are 
just  a  handful  at  the  present  time),  such 
a  cooperative  would  have  to  have  a 
jurisdictional  wholesale  requirements 
contract  with  its  distribution 
cooperative  in  order  to  be  able  to  seek 
recovery  of  stranded  costs  under  the 
Rule.  In  the  case  of  a  jurisdictional  G&T 
cooperative,  the  request  that  the  G&T  be 
treated  as  a  single  economic  unit  with 
the  distribution  cooperative  (such  that 
departure  of  a  distribution  cooperative's 
retail  customer  would  be  treated  as 
resulting  in  stranded  costs  for  the  G&T 


>»  FERC  Stats  k  Regs,  at  31 .790:  inun«o  at  456- 


57. 


•""FERC  Slats  &  Regs,  at  31.790.  mimeo  at  456- 
57. 

'"  Unless  these  entities  own  some  transmission 
used  in  interstate  commerce  or  are  engaged  in  sales 
for  resale,  and  are  not  olherwise  exempt  under  FPA 
section  201(0.  >hey  would  not  be  public  utilities 
under  sections  205  and  206.  Most  transmission 
dependent  utilities  are  not  public  utilities. 

"'  A  GAT  cooperative  that  is  a  tran.smitting  utility 
could  seek  recovery  of  stranded  costs  if  it  is  ordered 
to  provide  transmission  services  that  permit  its 
distribution  cooperative  to  reach  another  supplier 
and  if  it  had  a  requirements  contract  with  the 
distribution  cooperative  that  was  executed  on  or 
before  July  11.  1994. 


cooperative  for  which  the  G&T  could 
seek  recovery)  is,  in  effect,  a  request  for 
recovery  of  stranded  costs  from  an 
indirect  customer.  As  we  discuss  above, 
the  Commission  does  not  believe  it  is 
appropriate  or  feasible  to  allow  a  public 
utility  (or  a  transmitting  utility  under 
section  211  of  the  FPA)  to  seek  recovery 
of  stranded  costs  from  an  indirect 
customer  [i.e.,  a  customer  of  a  wholesale 
requirements  customer  of  the  utility) 
under  this  Rule.  The  reasonable 
expectation  analysis  would  apply  only 
to  the  direct  wholesale  customer  of  the 
utility,  not  to  the  indirect  customer.  It 
is  up  to  the  direct  wholesale  customer 
of  the  utility,  through  its  contracts  with 
its  customers  or  through  the  appropriate 
regulatory  authority,  to  seek  to  recover 
such  costs  from  its  customers. 

Commenters  have  provided  no  basis 
for  making  an  exception  in  the  case  of 
cooperatives.  Moreover,  to  treat  a  G&T 
cooperative  and  its  member  distribution 
cooperatives  as  a  single  economic  unit 
for  stranded  cost  purposes  would  be 
inconsistent  with  the  Commission's 
decision  not  to  treat  cooperatives  as  a 
single  unit  for  purposes  of  Order  No. 
888's  reciprocity  provision. 

In  Order  No.  888,  in  response  to 
arguments  raised  by  cooperatives,  the 
Commission  agreed  to  limit  the 
reciprocity  requirement  to  corporate 
afniiates.  In  other  words,  if  a  G&T 
coof>erative  seeks  open  access 
transmission  service  from  the 
transmission  provider,  only  the  G&T 
cooperative  (not  its  member  distribution 
cooperatives)  would  be  required  to  offer 
transmission  service.  If  a  member 
distribution  cooperative  itself  receives* 
transmission  service  from  the 
transmission  provider,  then  it  (but  not 
its  G&T  cooperative)  must  offer 
reciprocal  transmission  service  over  its 
interstate  transmission  facilities,  if 
any.*''  Dairyland  has  provided  no  basis 
to  support  treating  cooperatives 
differently  for  stranded  cost  purposes 
and  reciprocity  purposes.  We 
accordingly  will  deny  Dairyland's 
request  for  rehearing  on  this  issue. 

Rehearing  Requests  Opposing 
Limitation  of  Recovery  to  Wholesale 
Requirements  Customers 

PA  Munis  argues  that  it  is  inequitable 
and  anticompetitive  for  "wholesale 
requirements  customers"  but  not  other 
"wholesale  customers"  to  have  to  pay 
stranded  costs,  repeating  an  argument 
that  it  made  in  its  comments  on  the 
supplemental  stranded  cost  NOPR.  It 
says  that  there  is  no  difference  in  the 
Hrm  power  provided  by  public  utilities 


*"  FERC  Stats,  ft  Regs,  at  31.763:  mimeo  at  377- 


78. 
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to  "wholesale  requirements  customers" 
and  to  "wholesale  customers"  and  no 
difference  in  the  generating  facilities 
required  and  the  costs  of  operation 
between  the  production  of  firm  capacity 
and  energy  required  for  "wholesale 
requirements  sales"  and  "wholesale 
sales."  PA  Munis  submits  that  the  total 
amount  of  wholesale  requirements 
power  purchased  in  the  United  States  is 
less  than  two  percent  of  the  total 
amount  of  firm  power  sales.  It  argues 
that  requiring  only  wholesale 
requirements  customers  to  pay  stranded 
costs  would  restrict  the  ability  of  such 
customers  to  switch  suppliers  while  not 
similarly  restricting  large  firm  wholesale 
customers.  It  contends  that  wholesale 
firm  requirements  customers  therefore 
will  not  have  equal  access  under  the 
Rule  because  of  the  increased 
transmission  rates  for  stranded  costs 
that  would  not  be  levied  on  other  large 
wholesale  firm  customers.  Pa  Munis 
says  this  produces  the  same  result  found 
uiilawful  in  the  Maryland  People's 
Counsel  case  ^^ — equal  access  to  all 
wholesale  customers  is  virtually  denied 
by  the  chilling  effect  of  stranded  costs 
borne  only  by  wholesale  requirements 
customers. 

Conunission  Conclusion 

In  Order  No.  888,  the  Commission 
fully  addressed  the  concerns  of  PA 
Munis.  We  again  address  below  the 
major  distinctions  between 
requirements  and  other  customers  and 
deny  rehearing. 

In  Order  No.  888,  we  explained  that 
the  historical  and  practical  relationship 
between  a  utility  and  its  wholesale 
requirements  customers,  including  the 
expectation  of  continued  service, 
justifies  allowing  public  utilities  the 
opportunity  to  seek  to  recover  the 
stranded  costs  covered  by  this  Rule  from 
only  those  customers  and  not  from  non- 
requirements  customers  that  contract 
se{>arately  for  transmission  services  to 
deliver  their  purchased  power  or  from 
wholesale  customers  that  purchase  non- 
requirements  power.  Requirements 
customers  historically  were  long-term 
customers  who  by  definition  depended 
upon  their  local  suppliers  because  they 
were  captive  customers.  Utilities  had  no 
obligation  to  provide  transmission 
service  that  would  allow  these 
customers  to  reach  other  suppliers,  and 
there  were  no  other  transmission 
fecilities  in  proximity  to  those  of  the 
supplying  utility.  And  the  service 
involved  requirements  power;  that  is, 


these  customers  were  dependent  upon 
the  wholesale  supplier  for  all  or  part  of 
their  power.  Utilities  thus  assumed  they 
would  continue  serving  these  customers 
and  may  have  made  significant 
investments  based  on  that  long-term 
expectation.  4'hese  same  assumptions 
caimot  be  made  for  short-term,  non-firm 
transactions  and  other  wholesale  non- 
requirements  firm  transactions.  Unlike 
requirements  customers,  these 
customers  had  other  options.  Thus,  the 
supplying  utility  could  not  assume  that 
these  customers  would  remain  on  its 
system. 

With  regard  to  short-term 
transactions,  utilities  did  not  (and  do 
not  today)  generally  make  investments 
for  short-term  economy-type 
transactions.  Rather,  such  transactions 
were  entered  into  only  when  the  utility 
temporarily  had  available  capacity  or 
energy  that  could  be  provided  to  the 
buyer  at  a  price  higher  than  the  seller's 
incremental  cost  and  lower  than  the 
buyer's  decremental  cost.  The  utility 
was  not  obligated  in  any  way — either 
explicitly  or  implicitly — to  provide  for 
the  needs  of  coordination  customers. 
Because  coordination  transactions  were 
not  the  cause  of  stranded  investment 
decisions,  it  would  be  inappropriate  to 
allocate  such  costs  to  non-requirements 
customers.*'' 

With  regard  to  long-term,  non- 
requirements  firm  transactions,  such  as 
unit  power  sales  contracts,  we  note  that 
there  was  no  implied  obligation  to  serve 
customers  to  these  transactions  as  there 
was  for  requirements  customers. 
Generating  units  were  not  built  for  the 
purpose  of  entering  into  these 
arrangements.  Therefore,  because 
utilities  did  not  incur  costs  on  behalf  of 
non-requirements  firm  power  sales 
customers,  such  customers  have  not 
caused  costs  to  be  stranded  and  should 
not  be  required  to  pay  stranded  cost 
charges.  Accordingly,  we  reaffirm 
limiting  the  opportimity  for  stranded 
cost  recovery  to  costs  associated  with 
wholesale  requirements  contracts."* 

We  recognize  PA  Munis'  concern  that 
if  a  utility  meets  the  evidentiary 
requirements  of  the  Rule  and  is  allowed 
to  recover  stranded  costs  from 


i^Matyland Peoples  Counsel  v.  FERC.  761  F.2d 
780  (DC.  Qr.  1985)  [Maryhnd People's  Counsel l). 
See  alsQ  Maryland  People's  Counsel  v.  FERC.  761 
F.2d  768  (D.C  Cir.  1985)  IMaiyland  People's 
Counsel  ID- 


"»  FERC  SUU.  &  Regs,  at  3 1 ,700-91 :  mimeo  at 
457-58". 

>}*We  clarify,  however,  that  a  contract  may  meet 
our  definition  of  wholesale  requirements  contract 
even  though  it  does  not  carry  the  label 
"requirements  contract."  The  definition  refers  to  a 
contract  that  provides  any  portion  of  a  ctistomer's 
bundled  wholesale  power  requirements.  As 
discussed  above,  whether  or  not  a  contract  meets 
this  definition  hinges  upon  whether  the  customer 
depended  upon  the  wholesale  supplier  for  all  or 
part  of  its  power  because  it  could  not  obtain 
transmission  access  to  reach  other  suppliers,  i.e..  it 
was  captive  to  the  historical  local  supplier. 


wholesale  requirements  customers,  such 
customers  may  see  little  or  no  savings 
in  the  short-term  by  switching  power 
suppliers,  since  a  stranded  cost  charge 
(in  the  form  of  either  an  exit  fee  or  a 
surcharge  on  transmission)  would  be 
paid  in  addition  to  the  power  price  paid 
a  new  supplier.  However,  as  we  discuss 
above  and  in  Section  IV.J.2  below,  we 
believe  that  stranded  costs  are  transition 
costs  that  must  be  addressed  at  an  early 
stage  if  we  are  to  fulfill  our  regulatory 
responsibilities  in  moving  to 
competitive  markets.  Further,  as  we 
explain  in  Section  IV.).3  below, 
aldiough  spreadiiJ^  the  costs  to  all 
transmission  users  of  a  utility's  system 
(rather  than  imposing  them  directly  on 
the  departing  wholesale  requirements 
customer)  might  enable  the  customer  to 
see  earlier  power  cost  savings  than 
would  result  if  stranded  costs  were 
directly  assigned  to  the  customer,  we 
have  concluded  that  this  potential 
benefit  to  a  broad-based  approach  is 
outweighed  by  a  significant 
countervailing  disadvantage — namely, 
the  violation  of  the  cost-causation 
principle  of  ratemaking.  The 
Commission  rejects  a  bnsad-based 
approach  for  the  electric  industry 
primarily  because  the  potential  power 
cost  savings  to  the  departing  generation 
customer  would  be  realized  only  by 
shifting  costs  that  are  directly 
attributable  to  the  departing  generation 
customer  to  the  other  users  of  the 
utility's  transmission  system. 

Contrary  to  PA  Munis's  claim,  we 
believe  that  the  circumstances 
surroimding  the  opportunity  to  seek 
stranded  cost  recovery  from  wholesale 
requirements  customers  that  is 
permitted  in  Order  No.  888  are 
distinguishable  from  the  issues  that 
were  before  the  court  in  the  Maryland 
People's  Counsel  cases.  Those  cases 
involved  challenges  to  Commission 
orders  that  permitted  pipelines  to 
transport  gas  at  lowered  prices  to  "non- 
captive  consumers"  (large  industrial 
end  users  ca{>able  of  switching  to 
alternative  fuels)  without  any  obligation 
to  provide  the  same  service  to  "captive 
consimiers"  such  as  local  distribution 
com[>anies  and  their  residential 
customers.  In  Maryland  People's 
Counsel  I,  the  court  invalidated  the 
Commission's  authorization  of  a 
"special  marketing  program"  imdw 
which  a  pipeline  and  its  producer 
would  agree  to  amend  their  high-priced 
gas  purchase  contract  to  permit  the 
producer  to  sell  the  conunitted  gas 
elsewhere  at  market  prices  and  to  credit 
the  volume  of  such  sales  against  the 
pipeline's  high-priced  purchase 
obligations.  Eligibility  to  purchase  the 
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cheaper  released  gas  was  limited  to 
industrial  users.  The  court  found  that 
the  Conunission  had  failed  to  provide  a 
reasonable  basis  for  its  decision  to 
exclude  "captive  customers"  from 
eligibility  to  purchase  the  cheaper 
released  gas.*^^  In  Maryland  People's 
Counsel  11,  the  court  invalidated  the    . 
Commission's  approval  of  blanket 
authority  for  interstate  transportation  of 
natural  gas  sold  directly  by  producers  to 
fuel-switcbable  end  users.  The  court 
held  that  the  Commission  had  failed  to 
consider  the  anticompetitive  effects  of 
failing  to  require  the  pipelines  to 
provide  the  same  service  to  captive 
consumers  on  nondiscriminatory 
terms.*'* 

In  contrast  to  the  Maryland  People's 
Counsel  cases,  the  Commission  in  Order 
No.  888  is  not  discounting  services  for 
one  class  of  customers  to  the  exclusion 
of  another,  nor  is  it  ordering  that  public 
utilities  provide  transmission  access  to 
only  a  specified  customer  group.  To  the 
contrary.  Order  No.  888  requires  all 
public  utilities  that  own,  control  or 
operate  facilities  used  for  transmitting 
electric  energy  in  interstate  commerce  to 
provide  open  access  transmission  to  any 
"eligible  customer,"  with  "eligible 
customer"  defined  broadly  to  include 
"any  electric  utility  (including  the 
Transmission  Provider  and  any  power 
marketer).  Federal  power  marketing 
agency,  or  any  person  generating 
electric  energy  for  sale-for  resale."  *" 
Among  other  things.  Order  No.  888 
gives  wholesale  requirements  customers 
that  previously  were  captive  customers 
of  their  public  utility  suppliers  the 
opportunity  at  the  expiration  of  their 
contracts  to  take  unbundled 
transmission  service  from  their  former 
suppliers  in  order  to  reach  new 
suppliers.  At  the  same  time,  the 
Commission  recognizes  that  the 
departure  of  a  wholesale  requirements 
customer  in  this  circumstance  may 
strand  costs  that  the  former  supplying 
utility  incurred  based  on  a  reasonable 
expectation  that  it  would  continue  to 
serve  the  customer  beyond  the  contract 
term.  As  a  result.  Order  No.  888  gives 
the  former  supplying  utility  the 
opportunity  to  seek  recovery  of  costs 
stranded  by  the  wholesale  requirements 
customer's  departure. 

In  further  contrast  to  the  Maryland 
People's  Counsel  cases,  the  Commission 
addresses  in  this  Order  (above)  PA 
Munis'  claim  that  it  is  inequitable  and 
anticompetitive  that  only  wholesale 
requirements  customers  and  not  other 


wholesale  customers  are  subject  to  the 
stranded  cost  provisions  of  Order  No. 
888.  The  Commission  has  explained  in 
detail  the  rationale  for  its  decision  that 
public  utilities  should  be  allowed  an 
opportunity  to  seek  to  recover  the 
stranded  costs  covered  by  tkis  Rule  only 
from  wholesale  requirements  customers. 
The  Commission  has  also  addressed  in 
Section  IV.J.2  below  the  concerns 
expressed  by  some  as  to  the  potential 
anticompetitive  effect  of  stranded  cost 
charges. 

Rehearing  Request — ERCOT 

The  TX  Com  ''*  asks  the  Commission 
to  clarify  that  ERCOT  utilities  may  not 
use  a  section  211  proceeding  as  a 
vehicle  to  obtain  wholesale  or  retail 
stranded  cost  recovery.  *^'  It  notes  that 
based  on  the  definitions  in  section  35.26 
of  "wholesale  stranded  cost"  *'»^  and 
"wholesale  transmission  service,"**' 
the  Rule  applies  only  to  interstate 
service  and  does  not  apply  to  the 


'"See  761  F  2d  76«. 
»»  See  761  F  2d  at  781-82. 
>*'Pro  Foniia  Open  Access  Transmission  Tariff, 
section  1.11. 


»« jx  Corn's  request  for  rehearing  was  filed  out- 
of-time  on  May  29.  1996  with  a  request  that  the 
Commission  accept  the  rehearing  request  for  filing 
as  of  May  24.  1996.  TX  Com  explains  it  had  made 
arrangements  with  a  courier  company  to  pick  up  its 
rehearing  request  on  May  23.  1996  and  deliver  and 
file  the  rehearing  request  with  the  Commission 
before  5  p.m.  on  May  24.  1996  TX  Com  states  that 
the  courier  company  failed  to  pick  up  the  rehearing 
request  on  May  23  as  previously  arranged.  TX  Com 
says  that  when  it  became  aware  on  May  24  that  its 
rehearing  request  was  not  enroute  to  the 
Commission,  it  faxed  a  copy  of  the  rehearing 
request  to  a  copier  and  delivery  service  in 
Washington.  D.C.  The  pleading,  which  was  not 
signed,  was  delivered  to  the  Commission  prior  to 
5  p.m.  on  May  24.  TX  Com  states  that  Commission 
personnel  re)ected  the  filing  apparently  because  it 
was  not  signed.  TX  Com  asks  that  the  Conunission 
find  good  cause  under  Rule  2001  of  the 
Commission's  Rules  of  Practice  and  Procedures.  18 
CFR  385.2001  (1996),  to  accept  its  rehearing  request 
for  filing  as  of  May  24.  1996.  Under  the 
circumstances,  we  will  accept  the  rehearing  request 
for  filing  as  of  May  24.  1996. 

*"  Texas  Utilities  Electric  Company  filed  on  June 
21.  1996  a  motion  for  leave  to  file  and  response  to 
TX  Corn's  rehearmg  request.  Texas  Utilities  opposes 
TX  Com's  positions  on  rehearing.  While  answers  to 
requests  for  rehearing  generally  are  not  permitted. 
18  CFR  385.213(a)(2)  (1996),  we  will  depart  ht)m 
our  general  rule  because  of  the  significant  nature  of 
this  proceeding  and  will  accept  Texas  Utilities' 
response. 

**'  "Wholesale  stranded  cost"  is  defined  as  "any 
legitimate,  prudent  and  verifiable  cost  incurred  by 
a  public  utility  or  a  transmitting  utility  to  provide 
service  to:  (1 )  a  wholesale  requirements  customer 
that  subsequently  becomes,  in  whole  or  in  part,  an 
unbundled  wholesale  transmission  services 
customer  of  such  public  utility  or  transmitting 
utility:  or  (ii)  a  retail  customer,  or  a  newly  created 
wholesale  power  sales  customer,  that  subsequently 
becomes,  in  whole  or  in  pari,  an  unbundled 
wholesale  transmission  services  customer  of  such 
public  utility  or  transmitting  utility."  Order  No. 
888,  mimeo  at  768. 

^'"Wholesale  transmission  services"  is  defined 
as  "halving!  the  same  meaning  as  provided  in 
section  3(24)  of  the  Federal  Power  Act  (FPA):  the 
transmission  of  electric  energy  sold,  or  to  be  sold, 
at  wholesale  in  interstate  commerce."  Order  No. 
888.  mimeo  at  768. 


intrastate  service  provided  by  the 
utilities  within  ERCOT,  yet  the 
Commission  suggests  that  it  might 
permit  a  utility  in  ERCOT  to  recover 
stranded  costs  in  a  section  211 
proceeding.  Even  if  the  Commission 
concludes  that  it  has  the  authority  to 
resolve  stranded  cost  issues  for  ERCOT 
utilities,  TX  Com  asks  the  Commission 
to  establish  a  preference  for  resolution 
of  transmission  and  stranded  cost  issues 
in  ERCOT  by  TX  Com.  It  suggests  that 
uncertainty  and  gaming  as  to  the  choice 
of  a  forum  could  be  avoided  by 
executing  a  Memorandum  of 
Understanding  between  TX  Com  and 
the  Commission  that  would  require 
interested  persons  to  submit  disputes  to 
TX  Com.  Further,  to  the  extent  that  the 
new  ERCOT  transmission  access  rules 
adopted  by  the  TX  Com  may  be  deemed 
as  the  cause  of  stranded  costs  in  ERCOT, 
TX  Com  asserts  that  it  should  be 
allowed  to  resolve  issues  related  to  such 
stranded  costs. 

Comnussion  Conclusion 

In  City  of  College  Station.  Texas,^** 
the  Commission  repeated  its  view,  first 
articulated  in  1979,  that  sections  211 
and  212  of  the  FPA  clearly  give  the 
Commission  jurisdictibn  to  order 
transmission  services  within  ERCOT, 
subject  to  the  special  rate  provision  for 
ERCOT  utilities  in  section  212(k).'"»5  The 
Commission  indicated  that  if  it  issues  a 
final  order  in  that  case  setting  rates  for 
transmission  services  within  ERCOT,  it 
will  comply  with  section  212(k)  and 
give  deference  to  the  TX  Com's 
ratemaking  methodology  insofar  as 
practicable  and  consistent  with  section 
212(a). 

Our  jurisdiction  to  order  transmission 
services  within  ERCOT  includes  the 
authority  to  address  costs  that  are 
stranded  by  a  section  211  transmission 
order.***  Consistent  with  the  special  rate 
provision  in  section  212(k),  we  clarify 


»«76  FERC  1 61.138  (1996). 

^Section  212(k).  added  by  EPAct.  provides  as 
follows:  (1)  RATES. — Any  order  under  section  211 
requiring  provision  of  transmission  services  in 
whole  or  in  pari  within  ERCOT  shall  provide  that 
any  ERCOT  utility  which  is  not  a  public  utility  and 
the  transmission  facilities  of  which  are  actually 
used  for  such  transmission  service  is  entitled  to 
receive  compensation  based,  insofar  as  practicable 
and  consistent  with  subsection  (a),  on  the 
transmission  ratemaking  methodology  of  the  F^iblic 
Utility  Commission  of  Texas.  16  US  C  §824k(k) 
(1994). 

'^To  clarify  that  the  Order  No.  888  stranded  cost 
provisions  apply  to  the  intrastate  utilities  within 
ERCOT,  solely  in  the  context  of  a  section  211 
proceeding,  we  will  revise  the  definition  of 
"wholesale  transmission  services"  in  section 
35.26(b)(3)  to  read:  "Wbohsale  transmission 
services  means  the  transmission  of  electric  energy 
sold,  or  to  be  sold,  at  wholesale  in  interstate 
commerce  or  ordered  pursuant  to  section  21 1  of  the 
Federal  Power  Act  (FPA)." 
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that  we  will  give  deference  to  the  TX 
Com's  ratemaking  methodology, 
including  any  provisions  or  procedures 
related  to  stranded  cost  recovery,  insofar 
as  it  is  practicable  and  consistent  with 
section  212(a)  and  consistent  with  the 
principle  of  comparability  set  out  in 
Order  No.  888. 

2.  Cajun  Electric  Power  Cooperative, 
Inc.  V.  FERC  **^ 

In  Order  No.  888,  the  Commission 
explained  why  it  does  not  interpret  the 
Cajun  court  decision  as  barring  the 
recovery  of  stranded  costs  and  why  the 
record  developed  in  this  generic 
proceeding  fully  addresses  the  court's 
concerns  regarding  meaningful  access  to 
alternative  suppliers.*** 

We  also  adoressed  the  court's  concern 
that  the  method  of  recovery  in  that  case 
(a  charge  in  the  departing  customer's 
transmission  rate)  might  constitute  an 
anticompetitive  tying  arrangement.  We 
explained  that  the  stranded  cost 
recovery  procedure  we  prescribe  in  the 
Open  Access  Rule  is  only  a  transitional 
mechanism  that  is  intended  to  enable 
utilities  to  recover  costs  prudently 
incurred  under  a  different  regulatory 
regime.  The  purpose  and  effect  of  the 
stranded  cost  recovery  mechanism  that 
we  approved  in  the  Rule  is  to  facilitate 
the  transition  to  competitive  wholesale 
power  markets.  We  concluded  that 
while  stranded  cost  recovery  may 
temporarily  delay  some  of  the  benefits 
of  competitive  bulk  power  markets  for 
some  customers,  such  transition  costs 
must  be  addressed  at  an  early  stage  if  we 
are  to  fulfill  our  regulatory 
responsibilities  in  moving  to 
competitive  markets. 

In  reaching  these  conclusions,  the 
Commission  applied  the  traditional 
regulatory  concept  of  cost  causation.  We 
stated  that  it  is  not  an  illegal  tying 
arrangement  to  hold  a  customer 
accountable  for  the  cost  consequence  of 
leaving  an  incumbent  supplier  if,  under 
our  rules,  the  incumbent  supplier  must 
show  a  reasonable  expectation  of 
providing  continuing  service  to  that 
customer  before  it  can  recover  stranded 
costs  from  the  customer. 

In  addition,  in  response  to  the  Cajun 
court  and  commenters  in  this 
proceeding  as  to  the  need  to  provide  as 
much  certainty  as  possible  for  departing 
customers  concerning  their  potential 
stranded  cost  obligation,  the 
Commission  included  a  formula  for 
calculating  a  departing  customer's 
potential  stranded  cost  obligation.  We 
explained  that  the  revenues  lost  formula 


is  designed  to  provide  certainty  for 
departing  customers  and  to  create 
incentives  for  the  parties  to  address 
stranded  cost  claims  between 
themselves  without  resort  to  litigation. 

Rehearing  Requests  Arguing  That  the 
Commission  Has  Not  Resolved  the 
Cajun  Court's  Concerns 

Several  entities  submit  that  the 
Commission  has  not  resolved  the  Cajun 
court's  tying  concerns.  They  argue  that 
tying  arrangements  are  still  the  essence 
of  the  stranded  cost  recovery  method 
mandated  by  Order  No.  888,  and  that  a 
tying  arrangement  is  a  per  se  antitrust 
violation  that  is  not  subject  to 
justification  by  reference  to  the  reasons 
for  the  restraint  or  the  expected 
ancillary  benefits.**'  A  number  of  these 
entities  object  that  the  Commission  does 
not  address  the  court's  substantive 
concern  that  a  stranded  cost  provision  is 
the  antithesis  of  competition.**^  Several 
object  that  the  Commission  brushes 
aside  the  acknowledged  anticompetitive 
effects  of  the  rule  as  being  "transitional 
only,"  suggesting  that  short-term 
anticompetitive  impacts  are  acceptable 
as  long  as  the  Commission  is  doing 
something  that  will  be  good  for 
customers  in  the  long  term.*"  They  also 
contend  that  the  anticompetitive  effects 
would  not  be  limited  to  a  transitional 
period,  or  that  the  transitional  period 
could  last  indefinitely,  thereby  diluting 
or  even  nullifying  the  benefits  of 
competition  for  years  to  come.**^ 
Several  entities  submit  that  the 
Commission  erred  in  concluding  that 
the  stranded  cost  rules  contained  in 
Order  No.  888  would  allow  customers 
"meaningful"  access  to  alternative 
power  suppliers.**'  Among  other  things, 
these  entities  contend  that  there  is  no 
showing  in  the  Order  that  transmission 
providers  will  not  continue  to  exercise 
monopoly  power  over  their 
transmission  systems  and  that 
competition  in  generation  will  not  be 
stifled  by  the  stranded  cost  recovery 
mechanism. 

Some  entities  also  object  that  the 
stranded  cost  procedures  contained  in 
Order  No.  888  fail  to  provide  certainty 
in  the  computation  of  recoverable 
stranded  costs.  They  argue  that  the 
prospect  of  stranded  cost  liability  and 


related  litigation  add  costs  of  potential 
deal-killing  magnitude  to  any  power 
supply  acquisition  considered  by  a 
customer.*** 

APPA  and  ELCON  challenge  the 
Commission's  description  of  Western 
Resources,  Inc.  v.  FERC"^  as  affirming 
the  Commission's  ability  to  allow 
stranded  cost  recovery.  APPA  argues 
that  Western  flesouires  does  not  justify 
the  stranded  cost  provisions  of  Order 
No.  888  because  it  was  a  filed  rate 
doctrine  case,  not  a  stranded  cost  case. 
APPA  says  that  Western  Resources 
involved  no  consideration  of  any 
allegation  of  anticompetitive  conduct 
and  no  allegation  that  the  utilities' 
proposal  constituted  an  illegal  tying 
arrangement. 

Commission  Conclusion 

We  will  deny  the  requests  for 
rehearing  advanced  on  the  basis  of  the 
Cajun  case.  We  disagree  with  those 
entities  that  contend  that  the 
Commission  has  not  resolved  the  Cajun 
court's  tying  concerns.  As  an  initial 
matter,  we  note  that  the  parties  that 
have  raised  this  issue  on  rehearing 
ignore  the  fact  that  while  this 
Commission  has  a  responsibility  to 
consider  the  anticompetitive  effects  of 
regulated  as{>ects  of  interstate  utility 
operations.***  it  has  other  statutory  and 
regulatory  public  interest  considerations 
which  it  must  balance  in  order  to  engage 
in  reasoned  decisionmaking.  In  this 
proceeding,  we  have  carefully  balanced 
our  responsibilities  to  remedy  undue 
discrimination  and  to  consider 
anticompetitive  effects,  our  goal  to 
eliminate  market  power  of  utilities  and 
anticompetitive  effects  in  the  long  run, 
and  the  need  to  provide  a  transition  to 
competitive  markets  that  is  fair,  that 
maintains  a  stable  electric  utility 
industry,  and  that  recognizes  the 
obligations  incurred  in  a  past,  non- 
competitive regulatory  regime.  As 
discussed  below,  we  do  not  believe  that 
the  stranded  cost  proposal  adopted  in 
the  Rule  results  in  an  illegal  tying 
arrangement,  as  argued  on  rehearing. 
We  believe  we  have  given  reasoned 
consideration  to  any  potential  transitory 


«' 28  F.3d  173  (DC.  Or.  1994)  (Co;un). 
^FERC  Stats,  ft  Regs,  at  31.793-95;  ininwoat 
464-70. 


*"See,  e.g..  ELCON.  Suffolk  County.  Central 
Illinois  Light.  American  Forest  4  Paper.  TDU 
Systems.  Blue  Ridge.  Nucor.  IN  Consumer 
Counselor.  IN  Consumers.  APPA.  PA  Munis.  VT 
DPS.  Valero. 

'"'E.g..  Central  Illinois  Light,  American  Forest  & 
Pafwr. 

"'  E.g..  American  Forest  ft  Paper.  PA  Munis. 

5"£.g.,  American  Forest  ft  Paper.  Occidental 
Chemical.  PA  Munis. 

'"  E.g..  Arkansas  Qties.  IN  Consumer  Counselor. 
IN  Consumers.  Occidental  Chemical,  PA  Munis. 


'»«  E.g..  APPA.  Arkansas  Qties. 

"'72  F.3d  147  (D.C  Cir.  1995)  IWestem 
Resources). 

"*The  Commission's  power  under  the  FPA 
carries  with  it  the  responsibility  to  consider,  in 
appropriate  circumstances,  the  anticompetitive 
effects  of  regulated  aspects  of  interstate  operations 
pursuant  to  sections  202  and  203,  and  under  like 
directives  contained  in  sections  205.  206,  and  207. 
Gulf  Stales  UtiliUes  Company  v.  FPC.  411  U.S.  747 
(19731.  While  the  Commission  lacks  principal 
responsibility  for  implementing  antitrust  policy,  it 
retains  an  obligation  to  give  reasoned  consideration 
to  the  bearing  of  antitrust  policy  on  matters  within 
its  jurisdiction.  Alabama  Power  Company,  rt  al.  v. 
FPC.  511  F.2d  383  (D.C  Cir.  1974). 
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anticompetitive  ejects  of  our  stranded 
cost  policy  and  that  we  have  met  the 
directives  of  the  court  in  Cajun. 

In  considering  the  Cajun  decision,  it 
is  important  to  note  that  the  Cajun  court 
assumes  the  presence  of  a  competitive 
market  in  the  electric  utility  industry, 
but  such  a  competitive  market  does  not 
now  exist.  Instead,  the  Commission  is  in 
the  process  of  trying  to  bring  about  a 
competitive  market  and  to  manage  the 
transition  thereto.*"  When  the 
Commission  undertook  a  similar 
restructuring  in  the  gas  industry,  the 
D.C.  Circuit  invalidated  the 
Commission's  efforts  precisely  because 
the  Commission  had  failed  to  deal  with 
the  stranded  cost  problem  in  a 
satisfactory  manner.'** 

As  we  indicated  in  Order  No.  888,  we 
do  not  believe  it  is  an  illegal  tying 
arrangement  to  hold  a  customer 
accountable  for  the  consequences  of 
leaving  an  incumbent  supplier  if,  before 
the  incumbent  supplier  can  recover 
legitimate,  prudent  and  verifiable 
stranded  costs  from  the  departing 
customer,  it  must  show  that  it  incurred 
costs  to  provide  service  to  the  customer 
based  on  a  reasonable  expectation  of 
continuing  to  serve  the  customer.  Order 
No.  888  provides  no  guarantee  of 
stranded  cost  recovery.  Moreover,  Order 
No.  888  provides  the  opportunity  to 
recover  stranded  costs  only  for  a 
discrete  set  of  wholesale  requirements 
contracts — those  executed  on  or  before 
July  11, 1994  that  do  not  contain  an  exit 
fee  or  other  explicit  stranded  cost 
provision — and  for  retail-tumed- 
wholesale  customers.  Thus,  it  is  not 
necessarily  the  case  that  customers  will 
have  to  pay  stranded  costs  when  they 
leave  their  current  suppliers.  To  the 
contrary,  before  a  utility  can  recover 
stranded  costs  from  a  customer,  the 
utility  must  overcome  certain 
evidentiary  hurdles  (including  a 
rebuttable  presumption  of  no  reasonable 
expectation  of  continuing  service  if  the 
contract  contains  a  notice  of  termination 
provision).  Particularly  given  the 
narrowly  tailored  circumstances  under 
which  stranded  cost  recovery  is 
I>ermissible  under  the  Rule,  we  do  not 
view  it  as  the  antithesis  of  competition. 

We  dismiss  as  misplaced  the  claims 
that  Order  No.  888's  stranded  cost 
recovery  mechanism  is  a  tying 
arrangement  that  is  a  per  se  antitrust 
violation  that  cannot  be  justified  by 
reference  to  the  reasons  for  the  restraint 


or  the  expected  ancillary  benefits.  Any 
"tying"  that  might  result  from  the  Rule 
is  by  regulatory  order,  not  through 
monopoly  power,  and  is  justified  as  a 
means  to  avoid  unfair  cost  shifting  and 
to  achieve  the  pro-competitive  benefits 
of  the  Rule.  As  we  stated  in  Order  No. 
888,  the  purpose  and  effect  of  the 
stranded  cost  recovery  mechanism  that 
we  approve  are  to  facilitate  the 
transition  to  competitive  wholesale 
power  markets,  not  to  prevent  a 
generation  customer  of  a  utility  from 
being  able  to  reach  alternative  suppliers 
through  its  former  supplier's 
transmission.*" 

To  be  sure,  imposing  a  stremded  cost 
chcu^e  might,  in  the  short  run,  make 
some  customers  indifferent  to  whether 
they  stay  with  their  current  suppliers 
and  avoid  stranded  costs,  or  go  with 
new  suppliers  but  pay  stranded  costs  to 
the  former  suppliers.**"  There  is  no 
question  that,  without  the  stranded  cost 
recovery  mechanism,  some  customers 
would  be  far  more  likely  to  switch  to 
lower-cost  suppliers  and  enjoy  sooner 
the  benefits  of  a  competitive  power 
market.  But,  as  detailed  in  Order  No. 
888,  such  an  approach  may  result  in 
higher  costs  for  other  customers.  We 
thus  have  had  to  balance  the  potential 
for  earlier  benefits  for  some  customers 
against  other  public  interest 
considerations,  most  particularly  the 
need  to  provide  a  fair  mechanism  by 
which  utilities  can  recover  the  costs  of 
past  investments  under  traditional 
regulatory  concepts  of  prudently 
incurred  costs  and  cost  causation.  The 
result  is  not  to  deny  competitive 
advantages,  but  only  to  delay  their  full 
realization  for  some  customers. 

In  any  event,  we  do  not  believe  that 
the  Commission-imposed  mechanism  of 
allowing  the  utility  to  recover  stranded 
costs  from  the  departing  customer 
through  its  transmission  rates  falls 
within  the  category  of  an  illegal  tying 
arrangement  under  the  antitrust  laws. 


"'  In  contrasi  lo  the  situation  in  Order  No.  8«8. 
the  Caiun  court  did  not  have  before  it  a  generic. 
Commission-imposed  recovery  mechanism  for 
distinguishing  stranded  costs  associated  with  the 
Commission's  ordering  of  industry-wide  open 
access  from  all  uneconomic  costs. 

"•See/^CP.  824F.2dat  1021. 


'"  Cf.  Eastman  Kodak  Company  v.  Image 
Technical  Services.  Inc..  504  U.S.  at  4B6-a7  (Scalia. 
|.  dissenting)  ("/Vrse  rules  of  antitrust  illegality  are 
reserved  for  those  situations  where  logic  and 
experience  show  that  the  risk  of  injury  to 
competition  from  the  defendant's  behavior  is  so 
pronounced  that  it  is  needless  and  wasteful  to 
conduct  the  usual  judicial  inquiry  into  the  balance 
between  the  behavior's  procompelilive  benefits  and 
its  anticompetitive  costs.") 

'"'In  effect,  we  recognize  that  we  may  have  to 
endure  some  short-term  delay  in  the  transition  from 
monopoly  suppliers  to  competitive  suppliers. 
However,  this  is  not  anticompetitive:  it  is  a 
necessary  part  of  a  scheme  that  is  procompetitive 
overall.  See  Amencan  Gas  Association  v.  FEHC.  888 
F.2d  136. 149  (DC.  Cir  1389)  ( "If  conditioning 
access  is  a  necessary  part  of  a  scheme  that  is 
procompetitive  overall,  however,  then  it  does  not 
violate  the  NGPA  (Natural  Gas  Policy  Act!  even  if 
it  may  seem  to  be  anticompetitive  when  viewed  in 
isolation."). 


As  the  Supreme  Court  has  defined  it, 
"(a|  tying  arrangement  is  'an  agreement 
by  a  party  to  sell  one  product  but  only 
on  the  condition  that  the  buyer  also 
purchases  a  different  (or  tied)  product, 
or  at  least  agrees  that  he  will  not 
purchase  that  product  from  any  other 
supplier.'"**' 

Here  there  is  no  "tying"  of 
"products."  *"  Instead,  the  Rule 
provides  a  mechanism  for  recovering 
costs  associated  with  a  prior  contract. 
We  have  not  adopted  a  rule  under 
which  a  customer  may  purchase 
transmission  from  a  utility  only  on  the 
condition  that  the  customer  also 
purchases  a  different  product,  namely, 
power,  from  the  utility.**"'  To  the 
contrary,  the  Commission,  through  the 
Order  No.  888  open  access  transmission 
requirement,  is  attempting  to  provide 
the  customer  with  the  opportunity  to 
obtain  unbundled  transmission  from  a 
former  supplying  utility  as  a  means  to 
reach  a  new  generation  supplier. 
Whatever  else,  the  stranded  costs  are 
not  charges  for  "products"  and  thus 
there  is  no  "tying"  in  the  conventional 
sense.  At  best,  there  is  only  a  condition: 
in  obtaining  unbundled  transmission, 
the  customer  must  also  pay  appropriate 
costs  stranded  by  its  use  of  Commission- 
required  transmission  access. 

Finally,  it  is  not  clear  how  often 
departing  customers  will  be  obligated  to 
pay  stranded  costs.  Stranded  cost 
recdvery  is  by  no  means  guaranteed 
under  the  Rule,  nor  is  it  clear  what 
portion  of  a  utility's  uneconomic 
investment  will  be  recoverable  as 
stranded  costs.  Even  when  a  utility  is 
able  to  meet  the  evidentiary  standard 
and  the  Commission  approves 
imposition  of  a  stranded  cost  charge,  the 
customer  is  free  to  pay  off  its  obligation 
immediately.  If  it  chooses  to  pay  off  the 
stranded  cost  obligation  over  time,  that 
charge  would  not  be  imposed 
indefinitely  on  the  customer.  We  have 
limited  the  scope  of  contracts  and  costs 
for  which  utilities  may  seek  stranded 
cost  recovery.  This  limitation — to 
certain  contracts  and  demonstrated 
costs — in  our  judgment  fairly  allocates 
between  utility  and  customer  the 


>*'  Eastman  Kodak  Company  v.  It.tage  Technical 
Services.  504  US.  451.  461  (1992). 

"^  A  "service"  can  constitute  a  "product"  for 
purposes  of  a  lying  analysis.  See  Eastman  Kodak 
Company  v.  Image  Technical  Services.  Inc.,  504 
U.S.  at  462. 

'*'The  Rule  requires  all  transmission  customers 
lo  purchase  at  least  some  reactive  supply  and 
voltage  control  service  from  the  transmission 
provider.  However,  the  Commission  found  that  the 
cost  of  such  services  is  "part  of  the  cost  of  basic 
transmission  service."  FERC  Stats.  &  Regs,  at 
31 ,706;  mimeo  at  209.  That  is.  it  is  a  necessary  part 
of  providing  the  service  and  thus,  by  dennition,  not 
a  "lying.'" 


burdens  and  benefits  of  open  access 
transmission. 

Nor  is  it  true  that  the  Rule  does  not 
allow  customers  "meaningful"  access  to 
alternative  power  suppliers.  The  Final 
Rule  pro  forma  tariff  contains  terms  and 
conditions  ensuring  the  provision  of 
non-discriminatory  transmission 
service.  The  requirements  that  a  public 
utility  take  service  under  its  own  tariff 
for  wholesale  sales  and  purchases, 
adopt  a  non-discriminatory 
transmission  information  network,  and 
separate  power  marketing  and 
transmission  functions  further  ensure 
non-discrimination  and  remove 
constraints  to  fair  competition.  The 
result  is  meaningful  access  to  alternative 
suppliers  that  goes  far  beyond  what  was 
offered  in  the  transmission  tariff  under 
review  in  Cajun. 

Contrary  to  the  claims  of  some,  the 
Open  Access  Rule  does  not  guarantee 
that  a  utility  may  sell  its  power  at 
market-based  rates.  The  open  access 
compliance  tariff  required  by  Order  No. 
688  does  mitigate  transmission  market 
power.***  However,  the  Commission's 
Rule  does  not  generically  grant  market- 
based  rate  authority  to  utilities  that  file 
compliance  tariffs.  Utilities  must  still 
demonstrate  on  a  case-by-case  basis  that 
they  not  only  have  mitigated 
transmission  market  power  but  also  do 
not  have  market  power  in  generation  *** 
or  other  barriers  to  entry. 

Notwithstanding  the  objections  by 
some  commenters  that  the  stranded  cost 
procedures  of  Order  No.  888  fail  to 
provide  certainty  in  the  computation  of 
stranded  cost  charges,  we  believe  that 
directly  assigning  stranded  costs  to 
departing  generation  customers  using 
the  revenues  lost  formula  is  the  fairest 
and  most  efficient  way  to  balance  the 
competing  interests  of  those  involved. 
The  alternatives  that  we  considered  (an 
up-front  broad-based  approach  or  an  as- 
realized  broad-based  approach)  have 
significant  disadvantages  and  are 
extensively  discussed  in  Order  No. 


'^Such  tariff  is  a  condition,  but  not  the  sole 
condition,  for  market-based  rates.  See,  e.g., 
Delmarva  Power  &  Light  Company,  et  al.  76  FERC 
i  81.331  (1996):  accord  Southern  Company 
Services,  Inc..  71  FERC  1 61,392  at  62.536  (1995); 
Heartland  Energy  Services.  Inc.,  et  al.,  68  FERC 
161,223  al  62.059-60  (1994). 

"^  A  seller  requesting  market-based  rates  is  not 
required  to  demonstrate  any  lack  of  generation 
market  power  with  respect  lo  sales  from  capacity 
for  which  construction  commenced  on  or  after  the 
effective  date  ()uly  9.  1996)  of  the  Rule.  18  CFR 
35.27(a).  However,  if  specific  evidence  is  presented 
by  an  intervenor  that  a  seller  requesting  market- 
based  rates  for  sales  from  new  generating  capacity 
nevertheless  has  generation  dominance,  the 
Commission  will  evaluate  whether  the  seller  has 
generation  dominance  with  respect  to  the  new 
capacity.  FERC  Stats.  &  Regs,  at  31,657;  inimeoat 
65-66. 


888.***  Following  a  careful  evaluation  of 
the  alternatives,  we  concluded  that  a 
revenues  lost  formula  (o  calculate  a 
customer's  stranded  cost  obligation  is 
more  reasonable  and  provides  greater 
certainty  than  would  other  approaches, 
such  as  those  that  rely  on  broad-based 
surcharge  schemes  that  impose  costs 
that  may  never  be  incurred  or  those  that 
result  in  widely  fluctuating 
transmission  rates. **^  As  we  stated  in 
Order  No.  888,  while  we  recognize  that 
some  commenters  oppose  the  revenues 
lost  approach  as  imprecise,  any 
ratemaking  method  that  relies  on 
estimates  will  be  subject  to  forecasting 
error.***  Nevertheless,  we  have  gone  to 
great  lengths  to  provide  specificity  with 
respect  to  the  calculation  of  the 
components  of  the  formula. 

In  response  to  those  commenters  that 
argue  that  Order  No.  888's  stranded  cost 
procedures  will  add  costs  of  potential 
deal-killing  magnitude  to  any  power 
supply  acquisition  considered  by  a 
customer,  we  believe  that,  to  the 
contrary,  use  of  the  formula  will  narrow 
the  scope  of  disputes  over  the 
calculation  of  stranded  costs,  lend 
precision  to  the  stranded  cost  amount  it 
produces,  and  provide  certainty  to 
departing  generation  customers  with 
respect  to  their  stranded  cost 
obligations. 

APPA  and  ELCON  object  to  the 
Commission's  reference  to  Western 
Resources  as  a  case  affirming  the 
Commission's  ability  to  allow  stranded 
cost  recovery.  Notwithstanding  their 
efforts  to  distinguish  Western  Fesources 
(for  example,  as  a  filed  rate  doctrine 
case,  not  a  stranded  cost  case,  and  as  a 
case  involving  no  allegation  of 
anticompetitive  conduct),  they  have 
failed  to  make  a  convincing  argument 
that  our  description  of  that  case  as 
"confirm[ingl  the  validity  of 
Commission-imposed  stranded  cost 
recovery  mechanisms  in  the  transition 
to  competitive  markets"  ***  is  not 
accurate.  The  case  depends  upon  the 


s**  See  FERC  SUts.  &  Regs,  at  31,797-800;  mjineo 
at  477-85. 

'*''  Under  the  revenues  lost  approach,  a 
customer's  stranded  cost  obligation  is  calculated  by 
subtracting  the  competitive  market  value  of  the 
power  the  customer  would  have  purchased  (on  an 
average  aiuual  basis)  from  the  average  annual 
revenues  that  the  customer  would  have  paid  had  it 
remained  on  the  utility's  generation  system,  and 
multiplying  the  result  by  the  period  of  time  the 
utility  reasonably  could  have  expected  to  serve  the 
customer  beyond  the  contract  termination  but  for 
the  open  access  required  under  Order  No.  888.  See 
FERC  Stats.  &  Regs,  at  31.839-45  for  a  detailed 
explanation  of  the  various  components  of  the 
formula. 

s**  FERC  Stats,  ft  Regs,  at  31.841;  mimeo  at 
600-01. 

^I^RC  Stats.  &  Regs,  at  31.793;  mimeo  at 
464-65. 


validity  of  the  Commission's  decision  to 
allow  the  recovery  of  costs  stranded  in 
the  transition  of  the  nattu'al  gas  industry 
to  a  competitive  market  and  supports 
the  Commission's  ability  to  allow 
stranded  cost  recovery  in  general.  The 
same  court,  in  United  Distribution 
Companies,  has  recently  confirmed  the 
Commission's  ability  to  allow  the 
recovery  of  costs  stranded  in  the 
transition  to  competitive  markets, 
limiting  its  concerns  to  issues  about 
"how"  stranded  costs  should  be    . 
recovered  and  frx)m  whom.*™ 

3.  Responsibility  for  Wholesale 
Stranded  Costs  (Whether  To  Adopt 
Ehrect  Assignment  to  Departing 
Customers) 

In  Order  No.  888,  the  Commission 
concluded  that  direct  assignment  of 
stranded  costs  to  the  departing 
wholesale  generation  customer  through 
either  an  exit  fee  *^'  or  a  surcharge  on 
transmission  is  the  appropriate  method 
for  recovery  of  such  costs.  We 
concluded  that  the  departing  generation 
customer  (and  not  the  remaining 
generation  or  transmission  customers  or 
shareholders)  should  bear  the  legitimate 
and  prudent  obligations  that  the  utility 
undertook  on  that  customer's  behalf.  In 
reaching  this  decision,  we  carefully 
weighed  the  arguments  supporting 
direct  assignment  of  strantied  costs 
against  those  supporting  the  broad- 
based  approach  of  spreading  stranded 
costs  to  edi  transmission  users  of  a 
utility's  system.  After  a  detailed  review 
of  the  advantages  and  disadvantages  of 
each  approach,  we  concluded  that,  on 
balance,  direct  assignment  is  the 
preferable  approach  for  both  legal  and 
policy  reasons. *^^  Our  primary 
considerations  were  that  direct 
assignment  is  consistent  with  the  well- 
established  principle  that  the  one  who 
has  caused  a  cost  to  be  incurred  should 
pay  that  cost  and  that  it  will  result  in 
a  more  accurate  determination  of  a 
utility's  stranded  costs  than  would  an 
up-frt)nt.  broad-based  transmission 
surcharge. 

The  Commission  also  acknowledged 
that  the  direct  assignment  approach 
adopted  in  Order  No.  888  is  different 
from  the  approach  taken  for  the  natural 


"088  F.3d  at  1129. 1182-«3. 

"'  We  defined  "exit  fee"  as  the  charge  that  will      , 
be  payable  by  a  departing  generation  customer  upon 
the  termination  of  its  requirements  contract  with  a 
utility  (if  the  utility  is  able  to  demonstrate  that  it 
reasonably  expected  to  continue  serving  the 
customer  beyond  the  term  of  the  contract),  whether 
payable  in  a  lump-sum  payment  or  an  amortization 
of  a  lump-sum  payment.  (The  same  charge  also  can 
be  paid  as  a  surcharge  on  the  customer's 
transmission  rate.) 

'^  FERC  Slats,  ft  Regs,  at  31.797-800;  mimeo  at 
477-85. 
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gas  industry.  We  explained  why  we 
believe  that  di^erence  to  be  justified  by 
pointing  out  a  number  of  differences 
between  the  transition  of  the  electric 
industry  to  an  open  transmission  access, 
competitive  industry  and  the  transition 
of  the  natural  gas  industry  to  open 
access  transportation  service  by 
interstate  natural  gas  pipelines.'^'  We 
also  declined  to  require  a  utility  seeking 
stranded  cost  recovery  to  shoulder  a 
portion  of  its  stranded  costs  on  the  basis 
that  such  a  requirement  would  be  a 
major  deviation  from  the  traditional 
principle  that  a  utility  should  have  a 
reasonable  opportunity  to  recover  its 
prudently  incurred  costs,  and  explained 
why  we  applied  a  different  approach  in 
the  gas  area.*^'* 

Rehearing  Requests  Opposing  Full 
Recovery  From  Departing  Customers 

A  number  of  entities  submit  that  the 
Commission  has  not  adequately 
explained  its  decision  not  to  require 
some  utility  sharing  of  stranded  costs 
when  the  utility  can  satisfy  the 
reasonable  expectation  criteria.  They 
object  that  the  Commission  did  not 
meaningfully  consider  the  arguments 
made  by  commenters  concerning  utility 
responsibility  (such  as  poor 
management  decisions)  for  stranded 
costs.*^' 

ELCON  argues  that  departing 
customers  are  not  the  sole  cause  of 
stranded  costs.  IL  Industrials  submits 
that  the  statement  in  the  Rule  that 
utility  shareholders  '"had  no 
responsibility  for  causing  the  legitimate, 
prudent  and  verifiable  costs  to  be 
inciured'"  is  untrue.'^*  It  argues  that 
although  utilities  may  have  had  a  legal 
obligation  to  serve  and  meet  projected 
demands,  how  the  utility  chose  to  meet 
those  obligations  was  under  the  utility's 
control.  IL  Industrials  asserts  that 
shareholders  should  bear  some  of  the 
risk  associated  with  the  decisions  of 
their  management  that  were  less  than 
optimal.  At  a  minimum,  IL  Industrials 
argues  that  the  Commission  should 
consider  on  a  case-by-case  basis  (when 
it  determines  whether  a  utility  has 


"^  FERC  SUIs  &  Regs,  al  3 1 .800-802:  mimeo  at 
48S-90. 

"'FERCSlaU  k  Regs,  at  31.802-03:  mimeo  aX 
490-92. 

"'  E.g..  ELCON.  IL  Industrials.  San  Francisco. 
Nucor.  Other  entities  that  urge  the  Commission  to 
require  shareholders  to  shoulder  a  portion  of  the 
utility's  stranded  costs  include  Central  Illinois 
Light.  AR  Com,  American  Forest  &  Paper.  Nucor. 
and  Occidental  Chemical.  American  Forest  ft  Paper 
and  Nucor  suggest  that  Full  recovery  destroys 
incentives  to  mitigate.  Several  entities  also  support 
spreading  the  costs  lo  all  of  the  utility's  customers. 
E.g.,  American  Forest  ft  Paper.  Central  Illinois 
Light.  AR  Com. 

'^IL  Industrials  at  4-«  (citing  Order  No.  888. 
jniflieoat  491-92). 


incurred  legitimate  and  verifiable 
stranded  costs)  whether  some  amount  of 
stranded  costs  should  be  shared  with 
shareholders. 

NASUCA  challenges  the 
Commission's  statement  in  Order  No. 
888  that  requiring  a  utility  to  shoulder 
a  portion  of  its  stranded  costs  "would  be 
a  major  deviation  from  the  traditional 
principle  that  a  utility  should  have  a 
reasonable  opportiuiity  to  recover  its 
prudently  incurred  costs."  *^^  It 
contends  that  there  is  no 
constitutionally  guaranteed  right  of 
recovery  of  all  prudent  investment."* 
NASUCA  further  asserts  that  full 
recovery  of  uneconomic  investment  is 
not  the  norm.  It  submits  that  the 
Commission  has  rejected  utility 
demands  for  full  recovery  of  cancelled 
electric  generation  facilities.'^ 

San  Francisco  cites  Market  Street  as 
support  for  the  proposition  that  the  risk 
of  unmarketability  should  fall,  in  whole 
or  in  part,  on  utility  shareholders  who 
knew  of  competitive  risks  and  who  have 
been  compensated  for  those  risks 
through  rates  of  retiun. 

A  number  of  parties  object  that  the 
Commission,  in  declining  to  require 
some  shareholder  sharing  of  stranded 
costs,  is  allowing  the  electric  utility 
industry  to  claim  more  generous 
recoveries  under  Order  No.  888  than  it 
allowed  the  gas  industry,  and  that  it  has 
provided  no  adequate  rationale  for  this 
difference  in  treatment.*""  San  Francisco 
states  that  although  the  Rule  attempts  to 
distinguish  shareholder  sharing  in  the 
natural  gas  industry  "as  an 
extraordinary  measure  given  the  natiu-e 
of  the  take-or-pay  problem  and  the 
prevailing  environment  at  that  time,"  **' 
the  Commission  has  not  identified  how 
the  nature  of  the  take-or-pay  problem 
was  any  more  "extraordinary"  than  the 
nature  of  stranded  costs  in  electric 
restructuring,  or  explain  its  reference  to 


*'"  FERC  StaU  ft  Regs,  at  31 .802:  mimeo  at  490. 

'"NASUCA  cites  in  support  of  its  position 
Covington  ft  Lexington  Turnpike  Road  Company  v. 
Sandford.  164  U.S.  578  (1896):  Market  Street 
Railway  Company  v.  Railroad  Commission.  324 
US  548  (1945)  [Market  Street):  Duquesne  Light 
Company  v.  Barasch.  488  U.S.  299.  315-16  (1989). 

'■"NASUCA  cites  in  support  of  its  position  New 
England  Power  Company.  8  FERC  1 61 .054  (1979). 
aff'd  sub  nam.  NEPCO  Municipal  Rate  Committee 
V  FERC.  668  F.2d  1327  (DC.  Cir.  1981).  cert. 
denied.  457  US  1117  (1982).  NASUCA  states  that 
in  that  case,  prudently  inctured  plant  investment 
was  abandoned  because  changing  circumstances 
rendered  the  investment  uneconomic:  the 
Commission  provided  for  a  ten-year  amortization  of 
the  plant  investment,  with  no  return  on  the 
unamortized  balance.  NASUCA  says  that  this 
precedent  demonstrates  that  the  "regulatory 
compact"  does  not  require  full  cost  recovery. 

^*"Eg..  Central  Illinois  Light.  Occidental 
Chemical. 

"'  FERC  SUts.  ft  Regs,  at  31.802:  miineo  at  491. 


"the  prevailing  environment  at  that 
time." 

Occidental  Chemical  submits  that  the 
Commission's  decision  not  to  allocate  a 
portion  of  stranded  costs  to  utilities  on 
cost  causation  grounds  contradicts  the 
Commission's  actions  in  Order  No.  636, 
in  which  it  required  interruptible  and 
new  shippers,  as  beneficiaries  of  open 
access,  to  share  in  the  costs  of  the 
transition.'"^  Central  Illinois  Light  states 
that  the  Commission  should  allow 
partial  recovery  of  stranded  costs  and 
thereby  correct  key  differences  in  the 
Commission's  responses  to  gas  and 
electric  transition  costs.'"' 

Occidental  Chemical  also  objects  that 
the  Commission  failed  to  address  the 
merits  of  its  suggestion  that  the 
Commission  grant  a  utility  a 
presumption  of  prudence  in  retiun  for 
absorbing  a  percentage  of  its  stranded 
costs. 

ELCON,  in  a  supplement  to  its 
rehearing  request,'"*  submits  that  the 
D.C.  Circuit's  remand  in  United 
Distribution  Companies  of  the  aspect  of 
Order  No.  636  that  allocated  100  percent 
of  gas  supply  realignment  costs  to 
customers  and  none  to  pipelines  has 
implications  for  the  Commission's 
decision  in  Order  No.  888  to  allocate 
100  percent  of  stranded  costs  to 
departing  customers  without  any 
shareholder  sharing  of  the  costs.  ELCON 
suggests  that  although  the  D.C.  Circuit 
indicated  that  a  finding  of  threat  to  the 
financial  viability  of  the  pipeline  sector 
might  justify  such  allocation,  there  is  no 
evidence  in  the  record  in  the  Order  No. 
888  proceeding,  and  the  Commission 
has  made  no  finding,  that  wholesale 
stranded  cost  recovery  jeopardizes  the 
financial  viability  of  the  utility  sector.  It 


'*^  Occidental  Chemical  argues  that  requiring  gas 
customers  to  choose  their  suppliers  during  an  open 
season  enabled  the  pipelines  to  place  a  dollar  value 
on  their  take-or-pay  obligations.  Shippers  thus 
knew  at  the  outset  what  their  gas  supply 
realignment  (GSR)  surcharge  would  be  and  could 
negotiate  with  other  suppliers  accordingly. 
Occidental  Chemical  says  that  most  pipelines  have 
already  recouped  their  GSR  costs  and  have  made 
the  transition  to  a  competitive  supply  market  in 
under  three  years.  It  argues  that,  on  the  other  hand, 
allowing  electric  stranded  costs  to  be  recovered 
over  an  indefinite  period  will  blunt  the  pro- 
competitive  effect  of  Order  No.  888. 

"'Central  Illinois  Light  supports  a  recovery 
mechanism  that  would  allow  utilities  to  allocate 
stranded  costs  to  requirements  customers  on  a 
demand  basis  and  to  all  transmission  customers  on 
a  commodity  basis.  It  argues  that  this  would 
recognize  the  greater  cost  responsibility  of 
requirements  customers,  recognize  the  benefits 
obtained  by  all  transmission  customers  from  open 
access,  and  reduce  the  charges  to  all  customers  to 
a  more  reasonable  level. 

'*'  We  will  accept  this  pleading  as  a  motion  for 
reconsideration,  not  as  a  request  for  rehearing, 
because  it  was  not  filed  within  the  30-day  statutory 
period  for  rehearing  requests.  See  16  U.S.C 
§82Sl(a). 
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adds  that,  to  the  extent  the  Commission 
relies  on  strict  cost  causation  principles 
in  Order  No.  888,  it  is  not  clear  how 
departing  wholesale  customers  who 
signed  contracts  in  1985  could  have 
"caused"  utilities  to  incur  uneconomic 
assets  such  as  expensive  nuclear 
facilities  that  were  planned  and  ordered 
in  the  1970s. 

Commission  Conclusion 

As  we  explained  in  Order  No.  888,  we 
decided  not  to  require  a  utility  meeting 
the  requirements  for  stranded  cost 
recovery  to  shoulder  a  portion  of  its 
stranded  costs  because  such  a 
requirement  would  be  a  major  deviation 
from  the  traditional  principle  that  a 
utility  should  have  a  reasonable 
opportunity  to  recover  its  prudently 
incurred  costs.'"'  Oui  decision  (which 
allows  assignment  of  legitimate,  prudent 
and  verifiable  stranded  costs  to 
departing  requirements  generation 
customers,  not  to  shareholders  or  other 
customers  of  the  utility)  also  follows  the 
cost  causation  principle  that  has  been 
fundamental  to  our  regulation  since 
1935.'"*  It  is  important,  in  this  regard, 
to  distinguish  between  assuring 
recovery  of  all  uneconomic  costs  (which 
Order  No.  888  does  not  do)  and 
providing  an  opportiuiity  for  recovery 
where  the  evidentiary  requirements  of 
the  Rule  are  met. 

Allowing  full  recovery  of  stranded 
costs  under  Order  No.  888  is  not 
equivalent  to  allowing  100  percent 
recovery  of  the  costs  of  all  uneconomic 


"'  FERC  Stats,  ft  Regs,  at  31.802:  mimeo  at 
490-91. 

'»*ln  response  to  ELCON 's  argument  that  it  is  not 
clear  how  departing  wholesale  customers  who 
signed  contracts  in  1985  could  have  "caused" 
utilities  to  incur  uneconomic  assets  such  as 
expensive  nuclear  facilities  that  were  planned  and 
ordered  in  the  1970s,  we  note  that  customers  taking 
requirements  service  generally  pay  an  allocated 
share  of  total  embedded  costs,  including  the  cost  of 
investments  made  before  the  customer  began 
service.  This  pricing  principle  is  consistent  with  the 
method  that  Order  No.  888  adopts  for  calculating 
a  departing  customer's  stranded  cost  obligation.  The 
revenues  lost  approach  is  not  an  asset -by-asset 
approach.  Instead,  it  is  an  approach  that  looks  at  a 
utility's  current  rates,  which  are  based  on  all  the 
utility's  assets,  which  may  include  both  high  cost 
and  low  cost  generating  facilities  of  various  ages, 
and  relies  on  the  presumption  that  the  fixed  costs 
allocated  to  departing  customers  under  their  current 
rales  are  properly  assignable  to  them.  Thus,  if  a 
utility  is  able  to  demonstrate  that  it  had  a 
reasonable  expectation  of  continuing  to  serve  the 
customer  after  the  contract  term,  the  customer's 
stranded  cost  obligation  would  be  computed  besed 
on  the  average  annual  revenues  that  the  customer 
would  have  paid  had  it  remained  a  customer  of  the 
utility:  the  calculation  of  stranded  costs  would  not 
be  tied  to  any  particular  investments  that  the  utility 
made  in  a  particular  unit.  As  we  explain  in  Section 
rv.).9  below,  the  use  of  present  annual  revenues  as 
the  basis  for  the  stranded  cost  calculation  is  based, 
among  other  things,  on  the  presumption  that 
present  rates  include  all  just  and  reasonable  costs 
of  providing  service. 


assets.  A  utility  may  have  uneconomic 
assets  for  a  variety  of  reasons,  including 
a  decline  in  load,  customer  shifts  to 
natural  gas,  customer  energy 
conservation,  loss  of  a  large  industrial 
customer,  customer  self-generation,  and 
a  customer  gaining  transmission  access 
through  another  utility's  transmission 
system.  The  Rule  does  not  provide  for 
the  recovery  of  the  costs  of  such 
uneconomic  assets. 

Instead,  the  Rule  defines  a  discrete  set 
of  uneconomic  costs  that  are  stranded 
by  FPA  section  211  or  Order  No.  888 
transmission  service  (when  a  customer 
uses  the  former  supplying  utility's 
transmission  system  to  reach  a  new 
supplier)  for  which  utilities  may  seek 
recovery.  However,  even  as  to  this  set  of 
costs  the  Rule  does  not  guarantee  100 
percent  recovery.  To  be  eligible  to 
recover  such  costs,  a  utility  must  satisfy 
the  reasonable  expectation  test  set  forth 
in  Order  No.  888.  Even  then,  the  utility 
will  be  eligible  to  recover  only  costs  that 
are  legitimate,  prudent  and  verifiable. 

In  response  to  those  entities  that  argue 
that  departing  customers  are  not  the  sole 
cause  of  stranded  costs  and  that  poor 
management  decisions  may  be  partly  to 
blame,  we  reiterate  that  a  determination 
that  a  utility  has  a  reasonable 
expectation  of  continuing  to  serve  a 
customer  would  not,  in  all 
circumstances,  mean  that  costs  incurred 
by  the  utility  were  prudent.  As  we  said 
in  Order  No.  888,  we  cannot  make  a 
blanket  assiunption  that  all  claimed 
stranded  costs  were  prudently  inciured. 
We  explained  that  prudence  of  costs, 
depending  upon  the  facts  in  a  specific 
case,  may  include  different  things,  such 
as  prudence  in  operation  and 
"maintenance  of  a  plant,  and  the  utility's 
ongoing  obligation  to  exercise  prudence 
in  retaining  existing  investments  and 
power  purchase  contracts  and  in 
entering  into  new  ones.'*'  We  clarified, 
however,  that  we  do  not  intend  to 
relitigate  the  prudence  of  costs 
previously  recovered. 

Thus,  to  the  extent  that  costs  have  not 
been  previously  recovered  by  a  utility, 
and  depending  upon  the  facts 
presented,  a  customer  from  whom  a 
utility  is  seeking  to  recover  stranded 
costs  may  be  able  to  challenge  the 
prudence  of  those  costs.  If  such 
prudence  challenge  is  successful,  then 
the  utility  would  not  be  entitled  to 
recovery  of  the  imprudently  incurred 
costs,  through  stranded  cost  recovery  or 
otherwise.  We  believe  that  this  fully 
addresses  the  concerns  of  those  entities 
that  contend  that  departing  customers 
should  not  be  responsible  for  costs  that 


result  from  poor  management  decisions  . 
or  other  actions  by  the  utility.'** 

As  we  explained  in  Order  No.  888, 
our  decision  not  to  require  utilities  to 
shoulder  a  portion  of  their  stranded 
costs  is  based  on  the  traditional 
principle  that  a  utility  should  have  a 
reasonable  opportunity  to  recover  its 
prudently  incurred  costs. '"'  NASUCA's 
reliance  on  the  Commission's  cancelled 
plant  policy  to  support  its  argument  that 
full  recovery  of  uneconomic  investment 
is  not  the  norm  is  misplaced.  The 
Commission's  cancelled  plant  policy, 
which  allows  a  utility  to  recover  50 
percent  of  its  prudentiy-incurred 
investment  in  a  cancelled  or  abandoned 
plant,  relates  only  to  plants  that  are 
cancelled  or  abandoned  prior  to 
entering  commercial  service  and  thus 
prior  to  becoming  used  and  useful."" 
The  Commission  has  taken  a  different 
approach  in  the  case  of  electric 
generating  plants  that  are  prematurely 
shut  down  after  having  been  in 
commercial  operation  for  a  number  of 
years.  In  the  latter  instance  (which  more 
closely  resembles  the  type  of  costs  for 
which  a  utility  might  seek  recovery 
under  Order  No.  888  than  does  the 
cancelled  plant  before  operation 
scenario),  the  Commission  has  allowed 
100  percent  recovery  of  prudentiy- 
incurred  unamortized  investment.*" 


"^  FERC  Stats,  ft  Regs,  at  31.850:  mimeo  at  626. 


>**  Whether  poor  management  decisions  or  other 
actions  are  imprudent  would  be  decided  on  a  caa*- 
by-case  basis.  See.  e.g..  New  England  Power 
Company.  Opinion  No.  231.31  FERC  161.047  at 
61.081-84,  rehg  denied.  Opinion  No.  231-A,  32 
FERC  1 61,112  (1985).  affd  sub  nom..  Violet  v. 
FERC,  800  F.2d  280  (1st  Qr.  1986):  Minnesota 
Power  ft  Light  Company.  Opinion  No.  86,  11  FERC 
161.312  at  61.644-45.  order  on  rehg,  12  FERC 
161.264  (1980).  However,  a  utility's  costs  are 
presumed  prudent  and  a  person  challenging  such 
costs  would  have  the  burden  of  going  forward  with 
evidence  that  raises  a  serious  doubt  as  to  prudence. 
Id..  11  FEBC  at  61 .645. 

***See.  e.g..  Maryland  v.  Louisiana.  451  U.S.  725. 
748  (1981):  Office  of  Consumers'  Counsel  v.  FERC 
914  F.2d  290.  292  (D.C  Cir.  1990):  City  of  New 
Orleans.  Louisiana  v.  FERC.  67  F.3d  947.  954  (1st 
Cir.  1995). 

'wSee  New  England  Power  Company,  Opinion 
No.  295, 42  FERC  1 61,016,  rehg  denied  in  part  and 
granted  in  part.  Opinion  No.  295-A.  43  FERC 
1 61,285  (1988).  We  note  that  the  Supreme  Court 
case  on  which  NASUCA  relies  to  support  its 
argument  that  there  is  no  constitutionally 
guaranteed  right  of  recovery  of  all  prudent 
investment.  Duquesne.  also  involved  electrical 
generating  facilities  that  were  planned  but  never 
built.  See  488  U.S.  299  (1989). 

>*'  See  Yankee  Atomic  Electric  Company. 
Opinion  No.  390.  67  FERC  1 61 ,318,  ( Yankee 
Atomic),  rehg  denied.  68  FERC  1 61,364  (1994). 
renmnded  on  other  grounds.  Town  of  Norwood. 
MassachusetU  v.  FEBC.  80  F.3d  526  (DC  Qr. 
1996),  offer  of  settlement  accepted,  letter  dated 
January  30.  1997,  Docket  No.  ER92-592-005.  This 
case  involved  a  nuclear  plant  that  had  been  in 
operation  for  over  30  years.  In  affirming  the 
Oimmission's  decision  to  allow  full  recovery  and 
not  to  apply  Opinion  No.  29S's  recovery  rule  for 

CoatiaiMd 
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San  Francisco's  and  NASUCA's 
reliance  on  Market  Street  is  also 
distinguishable.  That  case  involved  an 
industry  (street  railway)  that  had  been 
rendered  economically  obsolete  by 
market  forces.  The  electric  industry 
today,  in  contrast,  is  clearly  not 
obsolete.  Moreover,  the  costs  that  Order 
No.  888  gives  a  utility  an  opportunity  to 
recover  even  in  the  face  of  market  forces 
would  not  become  stranded  but  for 
statutory  and  regulatory  changes. 

A  number  of  parties  contend  that  the 
Commission  has  not  provided  an 
adequate  rationale  for  its  different 
treatment  of  shareholder  sharing  in  the 
natural  gas  industry.  ELCON  also  relies 
on  the  D.C.  Circuit's  remand  in  United 
Distribution  Companies  of  Order  No. 
636's  holding  that  pipelines  could 
recover  100  percent  of  their  gas  supply 
realignment  (GSR)  costs.  After  further 
review  of  this  matter  in  light  of  the 
Court's  decision  in  United  Distribution 
Companies,  we  reaffirm  that,  even 
though  the  Commission  permitted 
pipelines  to  recover  take-or-pay  costs 
based  on  "cost  spreading"  and  "value  of 
service"  principles,  stranded  electric 
utility  costs  should  be  recovered  based 
on  traditional  cost  causation  principles. 
This  is  because,  despite  the  fact  that 
both  sets  of  costs  are  incurred  in 
connection  with  a  transitiop  to 
unbundled,  open  access  service,  there 
are  also  substantial  differences  between 
the  circumstances  surrounding  the  two 
industries'  incurrence  of  their  respective 
transition  costs. 

The  pipelines'  take-or-pay  problems 
began  before  the  Commission  initiated 
open  access  transportation  in  Order  No. 
436.  The  severe  gas  shortages  of  the 
1970s  led  to  enactment  of  the  Natural 
Gas  Policy  Act  (NGPA),  which  initiated 
a  phased  decontrol  of  most  new  gas 
prices  and  established  ceiling  prices  for 
controlled  gas.  including  incentive 
prices  for  price-controlled  new  gas 
higher  than  the  ceiling  prices  previously 


plants  abandoned  before  operation,  the  court 
explained: 

Although  ratepayers  generally  'bear  the  expense 
of  depreciation'  and  although  investors  generally 
'are  entitled  (o  recoup  from  consumers  the  full 
amount  of  their  investment  in  depreciable  assets 
devoted  to  public  service.'  [citations  omilted) 
Opinion  No.  295  makes  a  logical  exception  to  this 
full  recovery  rule  for  plants  abandoned  before 
operabon;  in  such  cases,  ratepayers  have  not 
benefitted  from  the  plant.  The  situation  here  is 
quite  different.  Because  customers  have  benefitted 
from  the  operation  of  the  plant  for  over  30  years, 
and  because  ceasing  plant  operations  will  benefit 
customers  by  lowering  rates,  such  an  exception  is 
unwarranted  Moreover,  applying  Opinion  No. 
295's  recovery  rule  would  not.  as  it  would  in  the 
case  of  a  plant  that  never  began  operations,  promote 
economic  efficiency."  80  F.3d  at  532. 

In  Yankee  Atomic,  the  Commission  also  allowed 
recovery  of  100  percent  of  construction  work  in 
progress  and  of  post-shutdown  OftM  expenditures. 


established  by  the  Commission  under 
the  NGA.*'-  "To  avoid  future  shortages, 
pipelines  then  entered  into  long-term 
take-or-pay  contracts  at  the  high  prices 
made  possible  by  the  NGPA,  and  those 
high  prices  stimulated  producers  to 
greatly  increase  exploration  and 
drilling.*'^  When  demand  unexpectedly 
fell  and  supply  increased,  the  pipelines 
found  themselves  contractually  bound 
to  take  or  pay  for  high-priced  gas  which 
they  could  not  sell.  Even  before  Order 
No.  436  issued  in  October  1985, 
pipeline  take-or-pay  exposure  was 
approaching  $10  billion.^^  hi  1986,  as 
pipelines  were  just  beginning  to 
implement  open  access  transportation 
under  Order  No.  436  and  before  the 
August  1987  issuance  of  Order  No.  500, 
the  pipelines'  outstanding  unresolved 
take-or-pay  liabilities  peaked  at  $10.7 
billion.5'5 

The  Commission  and  the  industry  had 
never  previously  faced  a  take-or-pay 
problem  of  this  nature  or  magnitude.  In 
earlier  times,  pipelines  had  made  take- 
or-pay  payments  to  particular 
producers,  and  the  Commission  had  a 
policy  of  permitting  such  payments  to 
be  included  in  rate  base  and  then 
recovered  as  a  gas  cost  when  the 
pipeline  later  took  the  gas  imder  make- 
up provisions  in  the  contract. ***  By 
1983.  however,  the  pipelines  could  not 
manage  their  take-or-pay  problems,  and 
stopped  honoring  the  bulk  of  their  take- 
or-pay  liabilities.^'^  They  then  sought 
settlements  with  the  producers  to 
reform  or  terminate  the  uneconomic 
take-or-pay  contracts  and  to  resolve 
outstanding  take-or-pay  liabilities. 
Because  pipelines  had  never  previously 
incurred  significant  take-or-pay 
settlement  costs,  the  Commission  had 
no  policy  concerning  whether  and  how 
pipelines  were  to  recover  those  costs. 
The  Commission  commenced 
establishing  such  a  policy  in  an  April 
1985  policy  statement,'**"  just  six 
months  before  Order  No.  436.  When 


"=  Order  No.  50O-H,  Regulations  Preambles 
1986-1990.  FERC  SlaU.  &  Regs.  1  30.867  at  31.509 
(1989) 

«'W  at  31.509-10. 

»*W  at  31.513. 

*»« 

**  Regulatory  Treatment  of  Payments  Made  in 
Lieu  of  Take-or-Pay  Obligations.  Regulations 
Preambles  1982-85.  KERC  Stats.  <i  Regs.  1  30,637  at 
31,301  (1985). 

'^'  In  Order  No.  500-H.  the  Commission  found 
that,  although  pipelines  incurred  total  take-or-pay 
exposure  over  the  period  January  1.  1983  through 
June  30.  1987  of  over  S24  billion.  Ihey  made  take- 
or-pay  payments  totalling  only  S.7  billion.  Order 
No  SOO-H.  Regulations  F>reambles  1986-1990 
130.867  at  31.514. 

*■  Regulatory  Treatment  of  Payments  Made  in 
Lieu  of  Take-or-Pay  Obligations.  Regulations 
Preambles  1982-85,  FERC  Slats  k  Regs  1  30,637 
(1985) 


Order  No.  500  issued,  few  take-or-pay 
settlement  costs  had  yet  been  included 
in  pipelines'  rates.  However,  since  the 
pipelines'  outstanding  take-or-pay 
liabilities  were  in  the  neighborhood  of 
$10  billion,  it  was  clear  that  pipelines 
would  incur  massive  costs  in  their 
settlements  with  producers. 

In  short,  when  the  Commission  first 
addressed  the  issue  of  how  to  allocate 
take-or-pay  settlement  costs  in  Order 
No.  500,  it  did  so  under  the  shadow  of 
the  pipelines'  vast  outstanding  take-or- 
pay  exposure.  The  essential  problem, 
therefore,  was  to  decide  which 
customers'  rates  should  be  raised  to 
reflect  the  billions  of  dollars  of  take-or- 
pay  settlement  costs  that  the  pipelines 
were  incurring,  but  that  the  pipelines 
had  still  not  filed  to  recover.  To  have 
allocated  those  costs  solely  to  any  one 
segment  of  the  industry  would  have 
imposed  a  crushing  nrw  burden  on  that 
segment.  For  example,  if  the 
Commission  had  allocated  the  take-or- 
pay  settlement  costs  entirely  to  bundled 
sales  customers  who  chose  to  convert  to 
transportation-only  service,  those 
customers  would  have  ended  up  far 
worse  off  than  if  they  remained  as 
bundled  sales  customers. 

As  a  result  of  all  these  facts,  the 
fundamental  premise  of  Order  No.  500 
was,  as  the  Court  expressed  it  in  KN 
Energy,  that  "the  extraordinary  nature  of 
this  problem  requires  the  aid  of  the 
entire  industry  to  solve  it."  *"  In  order 
to  accomplish  this  result.  Order  No.  500 
established  an  equitable  sharing 
mechanism  for  pipelines  to  use  in 
recovering  their  take-or-pay  settlement 
costs  as  an  alternative  to  recovery 
through  their  commodity  sales  rates. 
Relying  on  "cost  spreading"  and  "value 
of  service"  principles,  the  Commission 
permitted  pipelines  to  allocate  their 
take-or-pay  settlement  costs  among  all 
the  pipelines'  customers.  The 
Commission  also  required  the  pipelines 
using  the  equitable  sharing  mechanism 
to  absorb  a  portion  of  the  costs  in  return 
for  the  ability  to  recover  an  equal 
portion  through  a  fixed  charge. 
Importantly,  pipelines  using  the 
equitable  sharing  mechanism  and 
agreeing  to  absorb  a  portion  of  the  costs 
were  given  a  presumption  that  their 
take-or-pay  settlement  costs  were 
prudent.  Those  who  did  not  choose  to 
avail  themselves  of  the  sharing/ 
absorption  mechanism  could  still  file 
for  recovery  of  take-or-pay  costs 
pursuant  to  the  traditional  ratemaking 
methodology.  Because  the  pipelines' 
cash  flow  problems  were  so  severe  and 
they  could  not  reasonably  expect  to 
recover  their  costs  through  their  sales 


'**96»  F.2d  1295.  1301  (D.C.  Qr.  1992). 
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rates,  they  readily  availed  themselves  of 
the  special  mechanism,  with  its 
presumption  of  prudence,  rather  than 
the  more  protracted  traditional 
ratemaking  option.*** 

The  Court  in  KN  Energy  upheld  the 
Commission's  use  of  cost  spreading  in 
connection  with  the  allocation  of  take- 
or-pay  costs  among  a  pipeline's  open 
access  customers.***'  The  Court  held  that 
"the  ratemaking  rationales  of  Order  No. 
500  can  be  reconciled  with  the  NGA. 
given  the  unusual  circumstances 
surrounding  the  take-or-pay  problem, 
and  the  limited  nature — both  in  time 
and  scope — of  the  Commission's 
departure  from  the  cost-causation 
principle."  ^"^  The  Court  emphasized 
that  "(wje  hold  only — and  quite 
narrowly — that  in  the  context  of  Order 
No.  500  the  Commission  has  not 
betrayed  its  obligations  to  the  NGA  or 
precedent  by  employing  these 
ratemaking  principles  in  its  attempt  to 
bring  closure  to  the  take-or-pay 
drama."  «>' 

The  unusual  circiunstances  that 
justified  the  departure  from  cost 
causation  principles  in  Order  Nos.  500/ 
528  are  not  present  in  the  electric 
industry.  In  Order  No.  888's  discussion 
of  the  Commission's  decision  not  to 
order  any  generic  abrogation  of  existing 
requirements  and  transmission  contracts 
between  electric  utilities  and  their 
customers,  we  have  already  pointed  out: 

At  the  time  the  Commission  addressed  this 
situation  in  the  natiual  gas  industry,  it  was 
faced  with  shrinking  natural  gas  markets, 
statutory  escalations  in  natural  gas  prices 
under  the  Natural  Gas  Policy  Act.  and 
increased  production  of  gas.  In  other  words, 
there  was  a  market  failure  in  the  industry. 
*  *  *  In  contrast,  there  is  no  such  market 
Eailure  in  the  electric  indtistry.""*' 

The  electric  utility  costs  potentially 
stranded  by  Order  No.  888  are  fixed 
costs  arising  from  the  utility's  electric 
generation  business,  including,  for 
example,  depreciation  expense 
associated  with  the  utilities'  own 
generation  facilities  and  a  return  on  the 
original  cost  of  its  investment  in  those 
facilities.  They  also  include  costs 
associated  widi  mandatory  QF  purchase 


*<>oBy  contrast.  Order  No.  888  does  not  provide 
a  presumption  of  prudence  for  uUlities'  stranded 
cost  recovery  proposals.  Once  again,  the  more 
traditional  concept  that  the  utility  must  prove  costs 
were  pnidenUy  incurred  will  apply. 

«o'  The  Court  did  not  review  the  Order  No.  500/ 
528  requirement  that  pipelines  absorb  a  share  of  the 
take-or-pay  costs.  See  AGA  v.  FERC.  888  F.2d  136. 
152  (D.C  Qr.  1989).  and  AGA  v.  FERC  912  F.2d 
1496. 1519  (D.C.  Or.  1990).  cert,  denied.  498  U.S. 
1084  (1991),  both  holding  the  absorption 
requirement  not  ripe  for  review. 

•oiJCA/ Energy.  968  F.2d  at  1301. 

•"W.  at  1302. 

•o*FERC  Stats.  &  Regs,  at  31,664;  minteo  at  84. 


contracts.  Unlike  take-or-pay  settlement 
costs,  these  costs  are  not  an 
extraordinary  expense  that  the 
Conunission  has  never  previously 
encountered.  Rather,  the  stranded 
electric  costs  that  are  subject  to  the 
direct  assignment  provisions  of  Order 
No.  888  are  ordinary  costs  that  have 
always  been,  and  are  currently, 
included  in  the  utility's  rates  for  electric 
generation  approved  by  the 
Commission.  And  there  is  no  pre- 
existing industry-wide  market  failure. 
Thus,  we  are  not  confronted  at  the  start 
of  the  electric  open  access  program  with 
a  vast  outstanding  cost  not  currently 
reflected  in  the  electric  utilities'  rates,  as 
we  were  at  the  start  of  the  natural  gas 
open  access  program. 

Therefore,  unlike  the  situation  with 
the  natural  gas  industry,  stranded 
electric  utility  costs  can  be  allocated 
among  customers  based  upon  traditional 
cost  causation  principles  without 
imposing  inequitable  and  unreasonable 
burdens  on  particular  customer  classes. 
Direct  assignment  to  departing 
requirements  generation  customers 
through  the  stranded  cost  recovery 
mechanism  contained  in  the  Rule  is 
consistent  with  the  traditional  cost 
causation  principle  because  it 
recognizes  the  link  between  the 
incurrence  of  stranded  costs  and  the 
decision  of  a  particular  generation 
customer  to  use  open  access 
transmission  on  the  utility's  system  to 
leave  the  utility's  generation  system  and 
shop  for  power,  and  bases  the  utility's 
ability  to  recover  stranded  costs  on  its 
ability  to  demonstrate  that  it  incurred 
costs  with  the  reasonable  expectation 
that  the  customer  would  remain  on  its 
generation  system  beyond  the  term  of 
the  contract.  The  stranded  costs  are 
measured  as  the  difference  between 
revenues  the  utility  would  have 
recovered  from  the  customer  and  the 
market  value  of  the  utility's  power. 

In  essence,  therefore,  ail  that  the 
direct  assignment  provisions  of  Order 
No.  888  require  is  that  certain  customers 
(those  whom  a  utility  is  able  to 
demonstrate  it  reasonably  expected  to 
continue  serving  beyond  the  contract 
term)  who  convert  to  transmission-only 
service  continue,  for  a  period,  to  bear 
certain  generation  costs  that  they  were 
previously  bearing.  This  helps  to 
minimize  immediate  cost  shifts  to  the 
remaining  generation  customers,  and  is 
thus  consistent  with  the  Coiul's 
concerns  in  AGD  about  cost  shifts  due 
to  open  access  transportation.**"  At  the 
same  time,  it  does  not  impose  any 
crushing  new  burden  on  the  converting 
generation  customers,  as  would  have 


happened  if  in  the  natural  gas  industry 
the  Commission  had  allocated  the  take- 
or-pay  settlement  costs  entirely  to 
pipeline  sales  customers  who  converted 
to  transportation-only  service. 

On  the  issue  of  utility  absorption  of 
stranded  costs,  as  ELCON  points  out. 
the  D.C.  Circuit  in  United  Distribution 
Companies  remanded  Order  No.  636  to 
the  Commission  for  further  explanation 
as  to  why  the  Commission  had 
exempted  pipelines  from  sharing  in 
Order  No.  636  GSR  costs  in  light  of:  (1) 
Its  reliance  on  "cost  spreading"  and 
"value  of  service"  principles  in 
allocating  GSR  costs  among  the 
pipelines'  customers,  and  (2)  the 
absorption  requirement  in  Order  Nos. 
500/528.  As  the  Coiul  explained: 

If  the  Commission  intends  to  assign  GSR 
costs  according  to  these  'cost  spreading'  and 
'value  of  service'  principles,  it  must  do  so 
consistently  or  explain  the  rationale  for 
proceeding  in  another  manner.  We  approved 
the  invocation  of  those  principles  in  KS 
Energy  because  FERC  had  concluded  that  the 
take-or-pay  crisis  could  be  resolved  only  by 
spreading  costs  throughout  the  'entire 
industry"  968  F.2d  at  1301  (emphasis  added), 
and  because  we  recognizad  that  'all  segments 
of  the  industry  •   •   •  will  benefit,  id. 
(emphasis  added),  from  restructuring.'***' 

For  the  reasons  discussed  above  and 
in  Order  No.  888,  we  have  chosen  to  use 
traditional  cost  causation  principles 
both  in  allocating  stranded  electric  costs 
to  certain  electric  utility  customers  and 
in  finding  that  the  utilities  should  be 
given  an  opportunity  for  full  recovery  of 
certain  legitimate,  prudent,  and 
verifiable  stranded  costs.  Thus,  Order 
No.  888  does  not  present  the  issue  of 
whether  the  Commission  inconsistently 
applied  ratemaking  principles  to  the 
recovery  of  stranded  costs  that  was  of 
concern  to  the  court  in  United 
Distribution  Companies  when  it 
remanded  the  analogous  portion  of 
Order  No.  636. 

Moreover,  based  on  the  facts 
summarized  above,  the  Conunission 
concludes  that  the  rationale  we  used  to 
support  the  Order  Nos.  500/528 
absorption  requirement  is  not  valid  for 
electric  utility  costs  stranded  by  Order 
No.  888.  Order  No.  528-A,  where  the 
Commission  gave  its  fullest  justification 
for  that  absorption  requirement,  did  not 
rely  on  either  the  "cost  spreading"  or 
"value  of  service"  rationales  to  support 
the  absorption  requirement.**"  Order 
Nos.  500/528  consistently  recognized 
that  the  Commission  must  "provide  a 
pipeline  a  reasonable  opportunity  to 


«»See.  e.g..  AGD,  824  F.2d  at  1026. 


••*  United  Distribution  Companies.  88  F.3d  al 
1189. 

•""Order  No.  52A-A.  54  FHIC  161.095  at  61.303- 
05(1991). 
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recover  its  prudently  incurred  costs."*** 
However,  Order  No.  528-A  reasoned 
that,  l)ecause  the  take-or-pay  problem 
was  caused  more  by  general  market 
conditions  than  by  any  regulatory  action 
of  the  Commission,  it  was  appropriate  to 
require  the  pipelines  to  share  in  the 
losses  arising  from  those  market 
conditions  as  a  condition  to  using  the 
alternative  recovery  mechanism.**" 

In  these  circumstances,  the 
Commission  concludes  that  it  would  not 
be  reasonable  to  require  electric  utilities 
to  bear  costs  that,  unlike  the  Order  Nos. 
500/528  take-or-pay  costs,  arise  as  the 
direct  result  of  Congress'  and  the 
Commission's  change  in  the  regulatory 
regime  through  FPA  section  211  and 
Order  No.  888.  This  is  particularly  the 
case  since  the  electric  utilities'  potential 
stranded  costs  relate  to  large  capital 
expenditures  or  long-term  contractual 
commitments  (some  mandated  by 
federal  law)  to  buy  power  made  many 
years  ago  in  reliance  on  the  preexisting 
regulatory  regime. 

Moreover,  in  a  separate  order,  the 
Commission  is  responding  to  the  United 
Distribution  Companies  remand  by 
reaffirming  the  policy  established  in 
Order  No.  636  that  pipelines  should  be 
permitted  full  recovery  of  their 
prudently  incurred  GSR  costs.  In  that 
order,  the  Commission  finds  that  the 
rationale  Order  No.  528-A  used  to 
support  the  Order  Nos.  500/528 
absorption  requirement  is  inapplicable 
to  GSR  costs.  The  remand  order 
explains  that,  in  the  face  of 
extraordinary  market  conditions.  Order 
Nos.  500/528  adopted  extraordinary 
measures.  However,  as  we  are  Ending 
here  with  respect  to  stranded  electric 
utility  costs,  the  remand  order  holds 
that  the  extraordinary  market 
circumstances  that  gave  rise  to  the 
requirement  for  pipeline  absorption  of 
gas  supply  costs  in  Order  Nos.  500/528 
were  not  present  at  the  time  of  Order 
No.  636.  Even  before  the  Commission 
initiated  open  access  transportation  in 
Order  No.  436,  the  market  was 
preventing  pipelines  from  recovering 
costs  incurred  under  their  take-or-pay 
contracts.  The  Order  Nos.  500/528 
absorption  requirement  reflected  the 
preexisting  effect  of  the  market,  which 
would  have  required  absorption  even 
without  open  access  transportation 
under  Order  No.  436.  The  remand  order 


finds  that,  contrary  tb  the  situation 
when  Order  No.  436  issued,  at  the  time 
of  Order  No.  636.  pipelines  were 
generally  able  to  take  gas  under  their 
few  remaining  high-priced  take-or-pay 
contracts  from  the  late  1970s  and  early 
1980s  and  were  no  longer  accumulating 
significant  additional  take-or-pay 
obligations.  This  was  because  the 
pipelines  were  still  performing  a 
significant  sales  service  and  had 
reformed  most  of  their  uneconomic 
take-or-pay  contracts.*'" 

The  remand  order  accordingly  holds 
that  the  Commission's  regulatory 
actions  in  Order  No.  636  have  caused 
the  pipelines  to  incur  the  GSR  costs. 
This  is  particularly  the  case  because 
Order  No.  636  required  the  pipelines  to 
unbundle  their  natural  gas  and 
transportation  sales  and  forbade  the 
pipelines  from  making  sales  unless  they 
were  made  by  a  separate  sales  or 
marketing  entity.  Order  No.  888  also 
requires  generation  or  commodity  sales 
to  be  unbundled  from  sales  of 
transmission.  In  these  circumstances, 
traditional  ratemaking  principles 
require  the  Commission  to  allow  the 
pipelines  an  opportunity  to  recover  the 
full  amount  of  the  expenses  caused  by 
its  actions.  Thus,  the  Commission's 
approach  to  Order  No.  636  GSR  costs  is 
similar  to  its  approach  in  Order  No.  888 
to  stranded  electric  generation  costs. 

Rehearing  Requests  Citing  Other 
Inconsistencies  Between  Conunission 
Treatments  of  the  Gas  and  Electric 
Industries 

VT  DPS  and  Valero  submit  that  Order 
No.  888  does  not  satisfactorily 
distinguish  the  Commission's  rejection 
of  gas  pipelines'  attempts  to  impose  exit 
fees  on  departing  customers.  They  argue 
that  the  Commission  opposed  the 
imposition  of  such  exit  fees  in  the  gas 
context  as  anticompetitive  because  it 
would  force  customers  desiring  to 
switch  suppliers  when  their  contracts 
expired  to  pay  the  supply  costs  of  both 
the  new  and  former  suppliers. 


*«■  Order  No  500-H.  Regulations  Preambles 
1986-1990.  FERC  Stats  A  Regs,  at  31.575.  Those 
orders  permitted  all  pipelines  to  seek  full  recovery 
of  their  take-or-pay  settlement  costs  through  their 
sales  commodity  rates.  The  Commission  required 
pipelines  to  absorb  a  share  of  their  Order  No.  500/ 
528  take-or-pay  costs  only  if  they  chose  to  use  the 
alternative,  equitable  sharing  recovery  mechanism. 

•"Order  No.  52B-A.  54  FERC  at  61.303-05. 


*'"A  number  of  entities  (e^  .  VT  DPS.  Valero. 
Occidental  Chemical)  challenge  the  Commission's 
suggestion  that,  after  Order  No.  436.  many  of  the 
former  bundled  sales  customers  of  the  pipeline  had 
departed.  To  the  extent  that  Order  No.  888 
suggested  that  many  pipelines'  sales  customers  had 
terminated  their  sales  service  before  Order  No  636 
is.sued,  we  note  that,  as  the  Commission  indicated 
in  Order  No.  636,  pipeline  sales  constituted  less 
than  20  percent  of  total  annual  throughput  on  major 
pipelines.  FERC  Stats.  &  Regs  130.939  at  30.400. 
However,  the  Commission  also  found  that  in  1991 
over  60  percent  of  peak  day  capacity  on  major 
pipelines  that  made  bundled  sales  was  reserved  for 
pipeline  firm  sales  service.  Id.  at  30.399.  Thus,  we 
clarify  that  although  on  an  annual  basis  customers 
were  buying  most  of  their  gas  from  other  suppliers, 
pipelines  were  making  signincant  sales  of  gas. 
particularly  on  peak  days. 


VT  DPS  and  Valero  take  issue  with 
the  Commission's  attempt  to  distinguish 
a  recent  El  Paso  case*' '  as  a  "post- 
restructuring"  case  under  Order  No. 
636.  They  contend  that  the  Commission 
consistently  applied  the  same  policy 
(rejection  of  gas  pipeline  attempts  to 
impose  exit  fees)  before  restructuring 
luider  Order  No.  636.  They  further  claim 
that  the  Commission  caiuot  articulate  a 
plausible  basis  for  permitting  utilities 
with  notice  provisions  to  file  for  exit 
fees,  having  denied  El  Paso's  proposal 
outright  without  giving  it  an 
opportunity  to  rebut  the  presumption. 

VT  DPS  and  Valero  also  state  that  the 
"stranded"  costs  for  which  the 
Commission  allowed  recovery  under 
Order  No.  636  were  costs  that  would  be 
rendered  unrecoverable  because  the 
costs  would  not  be  incurred  to  provide 
transportation  service  and  because  there 
would  be  no  wholesale  load  from  which 
to  recover  the  costs.  They  indicate  that 
the  Commission  has  held  that  such  gas 
costs  are  stranded  only  if  rendered 
unrecoverable  as  a  direct  result  of  the 
restructuring  required  under  Order  No. 
636.  They  submit  that  when  a  utility 
loses  wholesale  load  or  a  municipality 
establishes  a  new  distribution  system 
and  the  utility  caiuiot  resell  the  capacity 
left  unused,  the  utility's  costs  are  not 
necessarily  "stranded" — i.e.,  rendered 
unrecoverable — any  more  than  if  the 
utility's  load  declines  because  of 
conservation,  an  economic  downturn  or 
an  increase  in  self-generation.  They 
argue  that  the  Commission  should  limit 
utility  stranded  cost  claims  solely  to 
those  cases  where  the  utility  can 
demonstrate  that  its  costs  have  been 
rendered  imrecoverable  as  a  direct 
result  of  the  Rule. 

Commission  Conclusion 

We  explained  in  Order  No.  888  why 
we  disagree  with  the  argument  that  the 
Commission  cannot  impose  an  exit  fee 
to  recover  stranded  costs  because  the 
Commission  did  not  allow  gas  pipelines 
to  do  so.  We  noted  that  the  Rule 
establishes  procedures  for  providing  a 
potential  departing  generation  customer 
advance  notice  (before  it  leaves  its 
existing  supplier)  of  the  stranded  cost 
charge  (whether  it  is  to  be  paid  as  an 
exit  fee  or  a  transmission  surcharge)  that 
will  be  applied  if  the  customer  decides 
to  buy  power  elsewhere  and  the 
Commission  decides  the  utility  has 
satisfied  the  stranded  cost  recovery 
criteria  of  the  Rule,  e.g.,  the  reasonable 
expectation  criterion.  We  indicated  that 
in  the  natural  gas  context,  in  contrast, 
the  Commission  has  prohibited 


«><  F.I  Paso  Natural  Gas  Company.  72  FERC 
161,083  (1995)  {El  Paso]. 
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pipelines  from  developing  and  charging 
an  "exit  fee"  after  a  customer  had 
implemented  its  gas  purchase  decision, 
noting  that  otherwise,  the  customer 
would  not  know  in  advance  the  full  cost 
consequences  of  its  nomination 
decision.*'^ 

We  continue  to  believe  that  the 
Commission's  decisions  concerning 
natural  gas  pipeline  exit  fees,  relied  on 
by  VT  DPS  and  Valero,  are  not 
inconsistent  with  Order  No.  888's 
limited  approval  of  exit  fees  for  the 
recovery  of  certain  stranded  electric 
utility  costs.  VT  DPS  and  Valero  point 
first  to  two  cases  decided  by  the 
Commission  in  1988  and  1989  involving 
Gas  Inventory  Charges  (GICs)  proposed 
by  Transwestem  Pipeline  Company 
("Trans western)*"  and  El  Paso  Natural 
Gas  Company  (El  Paso)*'*  pursuant  to 
our  Order  No.  500  policy  statement. 
However,  those  cases  are  not  relevant 
here,  essentially  because  the  exit  fees  at 
issue  in  those  cases  were  not  designed 
to  recover  costs  arising  from  the 
transition  to  open  access  transportation, 
unlike  the  stranded  electric  utility  costs 
at  issue  here. 

In  the  Transwestem  case  cited  by  VT 
DPS  emd  Valero,  Transwestem  included 
in  its  proposal  to  implement  a  GIG  a 
request  for  permission  to  assess  an  exit 
fee.  The  exit  fee  would  have  been 
charged  to  its  largest  local  distribution 
company  customer  if  that  customer 
initially  chose  to  nominate  purchases 
under  the  GIG  but  then  subsequently 
reduced  its  nominations.  The 
Commission  found  the  proposed  exit  fee 
inconsistent  with  both  (1)  its  policy  that 
GIC  customers  know  in  advance  the  full 
cost  consequences  of  their  nomination 
decisions  and  (2)  its  objective  that 
prices  under  the  GIC  be  constrained  by 
market  forces. 

However,  this  holding  was  not 
applicable  to  Transwestem's  recovery  of 
costs  incurred  as  part  of  its  transition  to 
open  access  transportation,  since  the 
Commission  did  not  intend  the  GIC  as 
a  vehicle  for  recovery  of  such  transition 
costs.  The  GIC  was  intended  solely  as  a 
forward-looking  charge  that  would 
recover  costs  the  pipeline  would  incur 
in  the  future  under  its  reformed,  market 
responsive  gas  supply  contracts.*"  The 
Commission's  intent  was  that,  before 
implementing  GICs,  pipelines  would 
negotiate  settlements  of  their  existing 


uneconomic  take-or-pay  contracts  and 
file  to  recover  the  resulting  settlement 
costs  under  the  Order  No.  500  equitable 
sharing  mechanism.*'*  Indeed,  in  the 
Transwestem  order  cited  by  VT  DPS 
and  Valero,  the  Commission  suggested 
that  Transwestem  postpone 
implementation  of  its  GIC  until  it  had 
renegotiated  its  supply  contracts  and 
filed  to  recover  the  resulting  costs  under 
the  Order  No.  500  equitable  sharing 
mechanism.*'^ 

That  mechanism  included  a  fixed 
take-or-pay  charge  analogous  to  the 
direct  assignment  provisions  of  Order 
No.  888.  The  Commission  permitted 
pipelines  to  allocate  to  sales  customers 
who  converted  from  sales  to 
transportation  the  same  fixed  take-or- 
pay  charge  that  those  customers  would 
have  been  allocated  had  they  not 
converted.*'*  Moreover,  in  a  later  order 
involving  Transwestem's  recovery  of 
take-or-pay  settlement  costs  under  its 
Order  No.  500  equitable  sharing 
mechanism,  the  Commission  expressly 
held: 

In  appropriate  circumstances,  tlie 
Commission  may  approve  exit  fees  for 
departing  customers,  either  through  a 
condition  on  the  abandonment  of  the 
purchase  obligation  of  customers  subject  to 
the  Commission's  jurisdiction  or  through 
tariff  language  giving  appropriate  notice  of 
such  a  fee  before  the  departure.'^'*') 

As  discussed  in  the  preceding  section 
of  this  order,  the  direct  assignment 
provisions  of  Order  No.  888,  in  essence, 


»' J  FERC  Stats.  &  Regs,  at  3 1 ,802;  mimeo  at  489. 

'"Transwestem  Pipeline  Company,  44  FERC  1 
61.164  at  61.536  41988)  [Transwestem). 

»|«E1  Paso  Natural  Gas  Company.  47  FERC  1 
61.108  at  61.314.  rehg  denied.  48  FERC  1  61.202 
(1989). 

*"  Order  No.  500.  Regulations  Preambles  (1986- 
1990).  FERC  StaU.  ft  R^s.  130,761  at  30,793-94 
(1987). 


*i*CPUCv.  FEBC.  988  F.2d  154.  168  fD.C  Cir. 
1993),  quoting,  Transwestem  Pipeline  Company,  55 
FERC  161,157  at  61,509  (1991). 

"'  Transwestem,  44  FERC  at  61.536.  The  1989  El 
Paso  order  cited  by  VT  DPS  and  Valero  (47  FERC 
161,108)  reiterated  the  policy  established  in 
Transwestem  concerning  exit  fees  in  the  context  of 
GICs.  The  El  Paso  order  is  distinguishable  ^m  our 
approach  to  exit  fees  in  Order  No.  888  for  the  same 
reasons  as  Transwestem. 

'"Nattiral  Gas  Pipe  Line  Company.  46  FERC 
1 61,335  at  62,013  ("Consistent  with  the  court's 
holding  in  ACD.  that  Part  284  transportaUon  and 
CD  conversion  must  be  accompanied  by  take-or-pay 
relief,  the  Conunission  Rnds  that  a  pipeline's  sales 
customers  who  convert  to  transportation  must 
continue  to  be  liable  for  the  take-or-pay  costs 
allocated  to  them  without  regard  to  the  fact  that 
they  are  no  longer  sales  customers  but  only 
transportation  customers."),  reh'g  denied,  47  FERC 
161 ,247  (1989);  Transwestem  Pipeline  Company. 
65  FERC  161,060  at  61,473  (1993).  rehg  denied,  66 
FERC  161 .287  at  61.827-828  (1994).  aff'd  sub  nam. 
Western  Resources.  Inc.  v.  FERC.  72  F.3d  147  (D.C 
Qr.  1996). 

*"  Transwestem  Pipeline  Company.  64  FERC 
161.145  at  62.166  (1993).  rehg  denied.  66  FERC 
161.287  (1994).  However,  as  illustrated  by  the 
situation  described  in  the  cited  Transwestem  order, 
some  sales  customers  had  departed  altogether  from 
the  systems  of  their  historical  pipeline  suppliers 
before  the  Commission  recognized  the  need  for 
continued  allocation  of  Order  No.  500  take-or-pay 
costs  to  those  customers.  In  these  circumstances, 
the  filed  rate  doctrine  prevented  such  continued 
allocation. 


require  that  certain  electric  generation 
customers  who  convert  to  transmission- 
only  service  continue,  for  a  period,  to 
bear  certain  generation  costs  that  they 
were  previously  bearing.  That 
requirement  is  similar  to  the 
Commission's  requirement,  in 
connection  writh  its  Order  No.  500 
program,  that  pipeline  sales  customers 
who  convert  to  transportation-only 
service  continue  to  pay  the  same  Order 
No.  500  fixed  take-or-pay  charge  as  they 
would  have  paid  had  they  not 
converted. 

VT  DPS  and  Valero  also  claim  that 
permitting  electric  utilities  to  recover 
stranded  generation  costs  through  exit 
fees  to  customers  converting  to 
transmission-only  service  is 
inconsistent  with  our  1995  order  in  El 
Paso,^^  rejecting  that  pipeline's  exit  fee 
proposal.  We  see  no  inconsistency.  El 
Paso  proposed,  several  years  after  its 
restructiuing  pursuant  to  Order  No.  636, 
to  impose  an  exit  fee  on  its  firm 
transportation  customers  who 
terminated  or  reduced  their  firm 
transportation  service.  The  fee  was 
designed  to  require  the  departing  firm 
transportation  customer  to  continue  to 
pay  a  portion  of  El  Paso's  fixed 
transmission  costs  for  a  period  of  time 
after  the  customer's  departture.  The  fee 
bore  no  relationship  to  El  Paso's  pre- 
restructuring  merchant  function,  since  it 
was  designed  to  recover  El  Paso's  costs 
of  performing  open  access 
transportation  service  after  its 
restructiuing. 

In  both  Order  No.  888  and  this  order, 
we  are  acting  consistently  with  El  Paso. 
Similar  to  our  refusal  in  El  Paso  to 
permit  a  pipeline  to  impose  an  exit  fee 
on  customers  departing  its 
transportation  system  altogether 
(whether  for  all  or  a  portion  of  their  firm 
service),  so  also  here  we  are  refusing  to   ' 
permit  electric  utilities  to  recover 
stranded  costs  from  customers  who 
depart  their  transmission  systems 
altogether.  We  believe  that,  in  that 
situation,  there  is  no  direct  nexus 
between  the  customer's  departure  (and 
the  stranding  of  costs)  and  Commission- 
required  transmission  access,  since  the 
customer  is  not  using  its  former 
suppUer's  open  access  tariff  to  reach  an 
alternative  power  supplier. 

Order  No.  888  thus  permits  an  exit  fee 
only  to  electric  generation  customers 
who,  although  they  stop  purchasing 
power  from  the  utility,  become 
transmission-only  customers  of  the 
former  supplying  utility .*2'  By  contrast. 


»»72  FERC  161.083  (1995). 
"<  In  Order  Nos.  636-A  and  636-B.  the 
Conunission  not  only  reiected  axit  fees  where  the 

Continued 
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El  Paso  proposed  an  exit  fee  to 
transmission  customers  terminating 
their  transmission  service.  In  short,  the 
exit  fee  we  have  found  acceptable  in 
Order  No.  888  is  related  to  die  electric 
utility's  pre-restructuring  generation 
service,  unlike  El  Paso's  rejected  exit 
fee.  which  bore  no  relationship  to  EI 
Paso's  pre-restructuring  merchant 
service.*" 

Finally,  VT  DPS's  and  Valero's 
conunents  concerning  the  Conunission's 
treatment  of  Order  No.  636  "stranded 
costs"  attempt  to  make  distinctions  that 
do  not  make  a  difference  for  purposes  of 
the  Commission's  treatment  of  Order 
No.  888  stranded  costs.  We  have 
explained  above  that  the  electric 
industry's  transition  to  an  open 
transmission  access,  competitive 
industry  is  different  in  a  number  of 
respects  from  the  natural  gas  industry's 
transition  to  open  access  transportation 
service  by  interstate  natural  gas 
pipelines.  We  also  have  explained  why 
a  different  approach  to  recovery  of 
legitimate,  prudent  and  verifiable 
stranded  costs  in  the  electric  industry  is 
justified.  On  this  basis,  the 
Commission's  definition  and  treatment 
of  "stranded"  costs  under  Order  No.  636 
need  not  dictate  our  definition  and 
treatment  of  stranded  costs  under  Order 
No.  888.  In  any  event,  in  response  to  VT 
DPS's  and  Valero's  request  that  the 
Commission  limit  utility  stranded  cost 
claims  solely  to  those  cases  where  the 
utility  can  demonstrate  that  its  costs 
have  been  rendered  unrecoverable  as  a 


customer  left  the  system  altogether,  but  also  found 
exit  fees  unnecessary  for  the  recovery  of  CSR  costs 
in  the  circumstance  in  which  a  bundled  sales 
customer  converts  to  transportation-only  service. 
SeeOrderNo.  636-B.  61  FERC  161.272  at  62.041 
(1992).  Exit  ises  were  unnecessary  in  the  latter 
circumstance  because  under  the  Commission's 
method  of  allocating  CSR  costs  to  all  firm 
transportation  customers  based  on  their  contract 
demands,  a  former  bundled  sales  customer  would 
pay  the  same  GSR  costs  after  terminating  its  sales 
service  (through  the  volumetric  surcharge  on 
transportation)  as  it  would  if  it  had  remained  as  a 
sales  customer. 

*°  As  we  explained  in  Order  No.  888.  the 
CoauBission  did  not  treat  a  notice  of  terminatioa 
provision  in  El  Paso's  contract  as  a  conclusive 
presumption  that  El  Paso  had  no  reasonable 
expectation  of  continuing  to  serve  certain 
customers,  as  VT  DPS  and  Valero  contend.  FERC 
Slats.  A  Regs,  at  31.802.  note  639:  mtmeo  at  489. 
note  639.  Instead,  the  (uly  199S  £7  Paso  order 
acknowledged  that  the  Apnl  1995  Supplemental 
Stranded  Cost  NOPR  had  proposed  that  the 
existence  of  a  notice  of  termination  provision  in  a 
contract  be  treated  as  a  "rebuttable"  presumption  of 
no  reasonable  expectation.  On  that  basis,  the 
Commission  suggested  in  dicta  that  "/e/ven  if  the 
rules  proposed  in  |the  Supplemental  Stranded  Cost) 
NOPR  were  applied  here  [which  they  were  not].  El 
Paso  would  have  difficulty  justifying  '  its  exit  fee 
proposal  under  the  NOPR's  reasonable  expectation 
standard  given  the  existence  of  a  notice  of 
lernunalion  provision  in  the  coatracL  72  FERC  at 
61.441  (emphasis  added). 


direct  result  of  the  Rule,"'  we  note  that 
Order  No.  888  does  require  a  causal 
nexus  between  the  availability  and  use 
of  Commission-required  transmission 
access  and  the  stranding  of  costs. 

Rehearing  Requests  Opposing  Recovery 
of  Stranded  Costs  in  Transmission 
Rates 

VT  DPS  and  Valero  submit  that 
although  the  Commission  has  not 
proposed  to  depart  from  cost-based 
ratemaking  methodologies  in 
establishing  transmission  rates.  Order 
No.  888  contravenes  cost  causation 
principles  by  recovering  generating 
costs  in  transmission  rates."*  They 
argue  that  although  the  court  in  KN 
Energy  held  that  the  Commission  might 
depart  from  strict  cost-causation 
principles  to  permit  pipelines  to  recover 
gas  supply  costs  from  transportation 
customers  in  extraordinary 
circumstances,  the  "extraordinary 
circumstances"  were  that  the  pipelines 
had  no  remaining  sales  customers  and 
thus  were  left  with  no  vehicle  for 
recovering  gas  supply  costs.  On  this 
basis,  the  court  approved  a  mechanism 
under  which  gas  supply  costs  were 
spread  over  virtually  all  transmission 
users.  They  describe  as  incongruous  the 
Conunission's  claim  in  Order  No.  888 
that  permitting  direct  assignment  of 
stranded  power  costs  in  a  transmission 
rate  is  a  cost-based  approach. 

VT  DPS  and  Valero  further  argue  that 
even  if  the  Commission  were  inclined  to 
justify  stranded  cost  recovery  from 
departing  customers  on  non-cost 
grounds,  the  Commission  cannot  show 
that  the  circumstances  justifying  similar 
cost  recovery  from  gas  pipeline 
transportation  customers  exist  at  the 
wholesale  level  in  the  electric  industry 
because:  (1)  unlike  its  approach  to  gas 
pipelines,  the  Commission  has  not 
proposed  to  allow  existing  wholesale 
electric  customers  to  get  out  of  their 
contracts  early;  (2)  there  is  no  industry- 
wide problem;  wholesale  sales  account 
for  onjy  a  small  fraction  of  the  total 
business  of  regulated  electric  utilities. 


while  gas  pipelines  had  virtually  all 
wholesale  sales;  and  (3)  direct 
assignment  of  generating  costs  only  to 
departing  customers  is  the  antithesis  of 
the  cost-spreading  rationale  that 
provided  the  justification  for  the  limited 
departure  from  cost-causation  principles 
permitted  in  KN  Energy.  They  contend 
that,  in  any  event,  the  Commission 
cannot  spread  costs  broadly  even  if  they 
are  recovered  from  all  transmission 
customers  because  the  largest  users  are 
retail  customers  that  would  be  exempt 
from  wholesale  stranded  cost 
surcharges. 

A  number  of  other  entities  also 
oppose  the  recovery  of  stranded 
generation  costs  in  transmission  rates."' 
Some  of  them  contend  that  section 
212(a)  of  the  FPA  limits  the  transmitting 
utility  to  the  recovery  of  transmission- 
related  costs.*^*  PA  Munis  contends  that 
the  plain  language  of  section  212,  as 
amended  by  EPAct,  limits  the  rates  that 
can  be  charged  under  a  section  211 
order  to  those  "  'which  permit  the 
recovery  by  such  utility  of  all  the  costs 
incurred  in  connection  with  the 
transmission  services  and  necessary 
associated  services  •   •   *  "'"7  PA 
Munis  contends  that  Congress  would 
not  have  limited  recovery  to  the  costs 
incurred  in  connection  with  the 
transmission  services  and  necessary 
associated  services  if  it  had  intended  to 
allow  the  transmission  rates  to  include 
part  of  a  utility's  costs  for  unused 
generation  facilities  completely 
unrelated  to  the  cost  of  the  transmission 
facilities.""  PA  Munis  asserts  that  the 
legislative  history  of  EPAct  supi>orts  its 
position  that  there  is  no  authorization 
for  the  Commission  to  include  unused 
generation  costs  as  part  of  the 
transmission  costs  that  are  allocable  to 
transmission  under  section  212.*^ 


*"  Under  their  proposal,  it  appears  that  costs 
would  be  "unrecoverable"  only  if  there  were  no 
wholesale  load  from  which  to  recover  the  costs. 
This  would  result  in  shifting  costs  to  customers  that 
had  no  responsibility  for  causing  them  to  be 
incurred  or  for  causing  them  lo  be  stranded.  In 
Order  No.  888.  we  rejected  such  an  approach  as 
fundamentally  unfair  and  as  inconsistent  with  the 
well-established  principle  of  cost  causation. 

*"  In  support  of  this  argument,  they  cite  CPUC  v. 
FERC.  894  F  2d  1372,  1380-81  (DC.  Cir.  1990)  as 
standing  for  the  proposition  that,  in  a  cost-based 
transmission  rate,  there  is  no  logical  basis  for 
including  gas-supply  related  expenses  or  savings  in 
the  rales  for  customers  who  take  only  transmission 
service.  See  also  American  Forest  k  Paper  (no 
justification  for  including  excess  generation  costs  in 
transmission  rates). 


*"  E.g..  TX  Com,  APPA,  IN  Consumer  Counselor, 
Oi  Consumers,  PA  Munis,  AR  Com,  MO/KS  Corns. 

"*£.g.,  APPA.  PA  Munis.  IN  Consumer 
Counselor,  IN  Consumers. 

*"  PA  Munis  at  28.  PA  Munis  also  argues  that  the 
last  sentence  of  section  212(a)  makes  it  clear  that 
the  "rates,  charges  *    *    *  for  transmission  services 
provided  pursuant  to  an  order  under  section  211 
shall  ensure  that  lo  the  extent  practicable,  costs 
incurred  in  providing  the  wholesale  transmission 
services,  and  properly  allocable  to  the  provision  of 
such  services  are  recovered  '   *   *.  ' "  (emphasis 
added  by  PA  Munis). 

'•^  See  also  IN  Consumers.  IN  Consumer 
Counselor. 

'"PA  Munis  cites  in  support  the  following 
excerpt  from  House  Report  No  102-474,  Part  I:  This 
section  (211 1  also  provides  that  FERC  shall  permit 
the  transmitting  utiUty  to  recover  all  prudent  costs 
irKumd  in  connection  with  providing  transmission 
services,  plus  a  reasonable  return  on  investment, 
including  an  appropriate  share  of  the  costs  of  any 
enlargement  of  transmission  facilities  necessary  to 
provide  such  service.  H.R.  Rep.  No.  102-474.  Part 
1.  102d  Cong.,  2d  Sess.  194  (1992).  reprinted  in  1992 
U.S.CC.A.N.  19S9.  2017  (emphasis  supplied  by  PA 
Munis). 
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AR  Com  and  MO/KS  Coins  argue  that 
the  FPA  does  not  allow  the  Commission 
to  include  costs  in  a  transmission  rate 
that  are  not  caused  by  the  provision  of 
transmission  service.*'*'  MO/KS  Coms 
contend  that  retail  stranded  costs  are 
largely  generation  costs  that  were  not 
caused  by  any  request  to  use 
transmission  service  or  by  any  actual 
transmission  usage,  and  are  not  an 
opportunity  cost  of  providing 
transmission  service.  Citing  the 
language  in  section  212  of  the  FPA 
allowing  the  transmitting  utility  to 
recover  "all  costs  incurred  in 
connection  with  the  transmission 
services  and  necessary  associated 
services,"  AR  Com  contends  that 
nowhere  does  the  Energy  Policy  Act  or 
any  other  relevant  statute  authorize  the 
collection  of  retail,  non-transmission 
costs  through  transmission  rates. 

Commission  Conclusion 

We  disagree  with  VT  DPS's  and 
Valero's  argument  that  Order  No.  888 
contravenes  cost  causation  principles  by 
recovering  generating  costs  in 
transmission  rates.  As  the  court  in 
United  Distribution  Companies  stated: 
"  'Cost  causation'  correlates  costs  with 
those  customers  for  whom  a  service  is 
rendered  or  a  cost  is  incurred."*" 
Whether  stranded  costs  are  recovered 
through  a  surcharge  on  the  transmission 
rates  of  a  departing  generation  customer, 
or  through  an  exit  fee,  the  point  is  that 
under  Order  No.  888  they  are  recovered 
from  the  customer  that  caused  them  to 
be  inciured.  The  only  distinction  is  the 
mechanism  by  which  they  are  recovered 
from  that  customer. 

The  Commission  is  not  aware  of  any 
prohibition  on  permitting  recovery 
through  a  transmission  rate  of  what  has 
traditionally  been  recovered  through  the 
generation  component  of  a  rate,  so  long 
as  the  utility  does  not  double  recover 
and  the  customer  does  not  pay  more 
than  the  costs  that  it  caused  to  be 
incurred.**'^  Indeed,  the  Commission  has 
been  upheld  in  permitting  opportunity 
costs  (foregone  economic  savings]  to  be 
charged  as  a  transmission  rate  when 
they  are  higher  than  a  traditional 


'"They  cite  in  support  of  this  proposition 
Farmers  Union  Central  Exchange.  Inc.  v.  FERC,  734 
F.2d  1486  (DC  Qr.),  cert,  denied.  Williams  Pipe 
Line  Company  v.  Farmers  Union  Central  Exchange. 
Inc.,  469  U.S.  1034  (1984). 

"'88F3dat  1188-89. 

"'  Additionally,  we  note  that  a  stranded  cost 
surcharge  to  transmission  is  merely  a  vehicle  for 
collecting  the  exit  fee.  The  surchai^  would  be  in 
effect  only  until  the  stranded  cost  obligation  is  met. 
It  is  not  a  component  of  the  transmission  rate  in  the 
sense  that  a  transmission  customer  who  uses  a  very 
large  amount  of  transmission  while  the  rate  is  in 
effect  would  pay  more  than  its'  stranded  cost 
obligation. 


embedded  cost  transmission  rate."' 
There  is  no  significant  difference 
between  an  "opportunity  cost" 
component  of  a  transmission  rate  and  a 
stranded  cost  charge  imposed  through 
transmission  rates.  Both  concern  the 
recovery  of  generation  costs.  To  be  sure, 
in  the  former  case  these  generation  costs 
are  incurred  by  reason  of  using  high  cost 
generation  instead  of  substituting  lower 
cost  generation,  and  in  the  latter  case 
the  costs  are  "incurred"  by  reason  of  the 
loss  of  a  customer.*'-*  But,  for  purposes 
of  cost  recovery,  these  are  distinctions 
without  a  difference.  In  both  situations, 
the  transmission  rate  is  used  to  recover 
something  other  than  the  capital, 
operating,  and  maintenance  costs  of 
facilities  used  to  provide  the 
transmission  service  at  issue.  If  the 
Commission  were  without  authority  to 
provide  for  cost  recovery  of  these  other 
types  of  costs  in  transmission  rates,  the 
court  would  not  have  affirmed  the 
volumetric  surcharge  on  transportation 
in  KN  Energy,  nor  would  it  have 
affirmed  the  opportunity  cost  charge  in 
Penelec. 

As  we  note  above,  we  are  not 
proposing  a  departure  from  strict  cost- 
causation  principles  such  as  that 
allowed  in  KN  Energy,  where  the 
pipeline  was  allowed  to  recover  50 
percent  of  its  take-or-pay  settlement 
costs  through  a  volumetric  surcharge  on 
all  transportation  customers,  including 
those  that  had  never  purchased  gas  from 
the  pipeline.*"  Because  we  disagree 


"^  See  Pennsylvania  Electric  Company  v.  FERC. 
11  F.3d  207  (D.C.  Cir.  1993)  [Penelec).  As  the 
Commission  explained,  opportunity  costs  are  the 
actual  costs  that  a  utility  incurs  by  providing 
transmission  service  to  a  customer  instead  of  using 
the  transmission  itself  to  reduce  its  generation  costs 
on  behalf  of  its  native  load  [i.e.,  the  foregone 
economy  energy  transfers).  Pennsylvania  Electric 
Company,  60  FERC  161.034  at  61,120,  61.126 
(1992).  aff'd,  Penelec.  11  F.3d  207. 

^^Technically,  the  costs  in  the  latter  situation 
were  previously  incurred  as  a  result  of  investment 
by  the  utility  on  behalf  of  the  departing  customer. 
However,  the  costs  are  "incurred"  in  the  sense  of 
becoming  stranded  when  the  customer  leaves  the 
utility's  system.  In  both  situations,  recovery  of  the 
costs  is  permitted  through  transmission  rates  in 
order  to  keep  the  utility  (and  its  other  customers) 
from  unfairly  suffering  economic  losses  as  a  result 
of  providing  transmission  to  others. 

"'  Moreover,  we  note  that,  in  addressing  the 
natural  gas  industry's  transition  costs,  the 
Commission  did  rely  on  traditional  cost  causation 
principles  in  approving  pipeline  proposals  to 
allocate  Gxed  take-or-pay  charges  to  sales  customers 
converting  to  transportation-only  service.  See 
Transwestern  Pipeline  Company,  65  FERC  161,060 
at  61.473  (1993),  rehg  denied.  66  FERC  161.287  at 
61.825-28  (1994).  The  Commission  found  that  the 
pipelines  entered  into  their  take-or-pay  contracts  to 
serve  their  sales  customers.  The  conversion  of  those 
customers  to  open  access  Lransporlation  required 
pipelines  to  enter  into  settlements  with  producers 
to  shed  gas  supplies.  Therefore,  there  was  a  causal 
connection  between  the  customer's  conversion  and 
the  pipeline's  incurrence  of  the  take-or-pay 
settlement  costs.  Here,  there  is  a  similar  causal 


with  VT  DPS's  and  Valero's  position 
that  recovery  of  stranded  costs  through 
a  surcharge  on  transmission  constitutes 
recovery  on  non-cost  grounds,*'*  we 
will  reject  their  requests  for  rehearing 
on  this  issue.*'^ 

We  also  reject  the  argument  that 
section  212  of  the  FPA  prohibits  the 
recovery  of  stranded  generation  costs  in 
transmission  rates.  There  is  nothing  on 
the  face  of  the  statute  or  in  its  legislative 
history  to  support  this  position.  In  fact, 
section  212(a)  permits  recovery  of 
"legitimate,  verifiable  and  economic 
costs"  of  providing  transmission 
service.  Stranded  costs  clearly  are  an 
economic  cost  of  providing  transmission 
when  the  stranding  results  from  the 
ordered  transmission  service.  By 
definition,  the  costs  for  which  this  Rule 
provides  an  opportunity  for  recovery 
would  not  have  been  stranded  but  for 
Commission-mandated  transmission 
access.  Stremded  costs  under  this  Rule 
are  the  costs  that  a  utility  incurred  to 
provide  service  to  a  customer  based  on 
a  reasonable  expectation  that  the  utility 
would  continue  to  serve  the  customer 
beyond  the  term  of  their  contract,  and 
that  become  stranded  when  the 
customer  uses  Commission-mandated 


connection  between  the  stranding  of  generation 
investihent  made  on  behalf  of  a  wholesale  customer 
and  that  customer's  decision  to  use  Commission- 
mandated  open  access  transmission  to  reach  a  new 
supplier. 

"*The  case  on  which  VT  DPS  and  Valero  rely. 
CPUC  v.  FERC,  involved  the  disposition  of  a 
pipeline's  production-related  deferred  tax  reserve 
when  the  switch  to  NCPA  pricing  mooted 
application  of  tax  normalization  (which  sought  to 
match  the  timing  of  a  customer's  contribution 
toward  a  cost  with  enjoyment  of  any  offsetting  tax 
benefit).  The  Commission's  decision  not  to  credit 
the  deferred  tax  reserve  to  current  users  of  the 
pipeline's  transmission  service  was  based,  among 
other  things,  on  a  determination  that  the  deferred 
tax  fund  was  completely  unrelated  to  the  pipeline's 
transmission  service  See  894  F.2d  at  1378-80  In 
contrast,  as  discussed  below,  the  costs  for  which 
this  Rule  provides  an  opportunity  for  recovery 
would  not  have  been  stranded  6ut  for  Commission- 
mandated  transmission  access. 

"'  We  also  reject  AR  Com's  argument  that  the 
Farmers  Union  case  prohibits  the  Commission  from 
allowing  the  recovery  of  [>on-transmission  costs  in 
a  transmission  rate  in  the  limited  circumstances 
proposed  in  Order  No.  888.  The  issues  before  the 
court  in  that  case  are  distinguishable  from  the 
recovery  of  stranded  generation  costs  in 
transmission  rates.  Farmer's  Union  involved  the 
court's  review  of  a  Commission  order  establishing 
maximum  rate  ceilings  to  be  applied  to  oil  pipelines 
in  which  the  Commission  invoked  non-cost  factors 
(the  need  to  stimulate  additional  oil  pipeline 
capacity)  as  one  reason  for  setting  high  maximum 
rates.  The  use  of  non-cost  factors  was  itself  not  at 
issue.  Rather,  the  court  found  that  the  Commission 
had  "failed  lo  specify  in  any  detail  how  'non-cost' 
factors,  such  as  the  need  to  siimulate  additional 
pipeline  capacity,  might  justify  its  decision  to  set 
maximum  rales  at  such  high  levels."  734  F.2d  at 
1501.  In  Order  No.  888,  in  contrast,  the  Commission 
has  fully  explained  the  basis  for  giving  utilities  an 
opportunity  to  recover  stranded  costs  from 
departing  customers  through  a  surcharge  to  the 
customers'  transmission  rates. 
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transmission  access  to  reach  a  new 
generation  supplier.  In  this  respect, 
stranded  costs,  like  opportunity  costs,*'* 
are  not  costs  associated  with  the  actual 
facilities  used  to  provide  transmission 
service.  Rather,  they  are  an  "economic 
cost"  of  providing  the  transmission 
service  at  issue. 

4.  Recovery  of  Stranded  Costs 
Associated  With  New  Wholesale 
Requirements  Contracts 

In  Order  No.  888,  we  concluded  that 
future  wholesale  requirements  contracts 
should  explicitly  address  the  mutual 
obligations  of  the  seller  and  buyer, 
including  the  seller's  obligation  to 
continue  to  serve  the  buyer,  if  any,  and 
the  buyer's  obligation,  if  any,  if  it 
changes  suppliers.  This  means  that 
utilities  must  address  potential  stranded 
cost  issues  when  negotiating  new 
contracts  or  be  held  strictly  accountable 
for  the  failure  to  do  so. 

We  stated  that  we  will  allow  recovery 
of  wholesale  stranded  costs  associated 
with  any  new  requirements  contract 
(executed  after  July  11,  1994,  or 
extended  or  renegotiated  to  be  effective 
after  July  11.  1994)  only  if  explicit 
stranded  cost  provisions  are  contained 
in  the  contract.  We  defined  "explicit 
stranded  cost  provision"  (for  contracts 
executed  after  July  11,  1994)  as  a 
provision  that  identifies  the  specific 
amount  of  stranded  cost  liability  of  the 
customer(s)  and  a  specific  method  for 
calculating  the  stranded  cost  charge  or 
rate.  However,  for  purposes  of 
requirements  contracts  executed  after 
July  11.  1994  but  before  May  10,  1996 
(the  date  on  which  Order  No.  888  was 
published  in  the  Federal  Register),  we 
clarified  that  a  provision  that 
specifically  reserved  the  right  to  seek 
stranded  cost  recovery  consistent  with 
what  the  Commission  permits  in  the 
Final  Rule  (without  identifying  the 
specific  amount  of  stranded  cost 
liability  of  the  customerfs)  and 
calculation  method)  nevertheless  will  be 
deemed  an  "explicit  stranded  cost 
provision."  On  the  other  hand,  a 
provision  in  a  requirements  contract 
executed  after  July  11,  1994  but  before 
May  10, 1996  that  merely  postpones  the 
issue  of  stranded  cost  recovery  without 
specifically  providing  for  such  recovery 
will  not  be  considered  an  "explicit 
stranded  cost  provision."  We  said  that, 
after  May  10, 1996.  a  provision  must 
identify  the  specific  amount  of  stranded 
cost  liability  of  the  customer(s)  and  a 
specific  method  for  calculating  the 
stranded  cost  charge  or  rate  in  order  to 


constitute  an  "explicit  stranded  cost 
provision."  *" 

We  also  concluded  that  a 
requirements  contract  that  is  extended 
or  renegotiated  for  an  effective  date  after 
July  11,  1994  becomes  a  "new" 
requirements  contract  for  which 
stranded  cost  recovery  will  be  allowed 
only  if  explicitly  provided  for  in  the 
contract. 

We  decided  not  to  impose  a 
regulatory  obligation  on  wholesale 
requirements  suppliers  to  continue  to 
serve  the  power  needs  of  their  existing 
requirements  customers  beyond  the  end 
of  the  contract  term.  The  only  exception 
to  this  would  be  if  the  customer  decides 
to  remain  a  requirements  customer  for 
the  period  for  which  the  Commission 
finds  that  the  supplying  utility 
reasonably  expected  to  continue  serving 
the  customer.  In  such  a  case,  the 
supplying  utility  will  be  obligated  to 
offer  continuing  service  to  the 
requirements  customer  for  the  period 
the  utility  reasonably  expected  to 
continue  serving  the  customer. 

We  also  decided  to  no  longer  require 
prior  notice  of  termination  under 
section  35.15  for  any  power  sales 
contract  executed  on  or  after  July  9, 
1996  (the  effective  date  of  the  Final  Rule 
pro  forma  tariff)  that  is  to  terminate  by 
its  own  terms  (such  as  on  the  contract's 
expiration  date),  but  to  require  written 
notification  of  the  termination  of  such 
contract  within  30  days  after 
termination  takes  place.  We  said  that  we 
will  continue  to  require  prior  notice  of 
the  proposed  termination  of  any  power 
sales  contract  executed  before  July  9, 
1996  (even  if  the  contract  is  to  terminate 
by  its  own  terms)  as  well  as  any 
unexecuted  power  sales  contract  that 
was  filed  before  that  date. 

Further,  we  decided  to  retain  the 
section  35.15  filing  requirement  for  all 
transmission  contracts  because  the 
Commission  must  be  assured  that 
transmission  owners  are  not  exerting 
market  power  in  negotiating  or 
terminating  transmission  contracts.  This 
filing  requirement  will  provide  the 
customer  an  opportunity  to  notify  the 
Commission  if  the  termination  terms  are 
disputed  or  if  the  customer  was  not 
given  adequate  opportunity  to  exercise 
its  limited  right  of  first  refusal  under  the 
Final  Rule  (see  Section  IV.A.5).*^ 

Requests  for  Rehearing 

Utilities  For  Improved  Transition  asks 
the  Commission  either  to  clarify  that  it 
will  enforce  stranded  cost  provisioiis  as 


agreed  to  by  the  parties  and  accepted  for 
filing  by  the  Commission  (presumably 
even  if  they  do  not  meet  the  definition 
of  "explicit  stranded  cost  provision" 
contained  in  the  Preamble*^'),  or  to 
modify  the  definition  contained  in  the 
Preamble  (and  add  the  term  to  the  list 
of  definitions  in  section  35.26(b))  to  give 
contracting  parties  the  option  of 
specifying  either  a  specific  amount  of 
stranded  cost  liability  or  a  formula  for 
calculating  the  stranded  cost  charge  or 
rate.  Utilities  For  Improved  Transition 
contends  that,  particularly  in  the  case  of 
long-term  contracts,  the  parties  may  not 
be  able  to  quantify  what  the  stranded 
cost  liability  will  be  at  the  time  they 
enter  into  a  contract. 

Several  entities  assert  that  if  the 
Commission  is  to  permit  recovery  for 
stranded  costs,  it  should  include  a 
symmetrical  mechanism  to  permit 
customers  with  below-market  rates  or 
net  undervalued  assets  a  means  to 
continue  to  receive  power  at  below- 
market  rates  if  the  customer  had  a 
reasonable  expectation  of  continued 
service.*^^  OH  Consumers'  Counsel 
objects  that  the  only  exception  in  Order 
No.  888  to  the  Commission's  decision 
not  to  impose  a  regulatory  obligation  on 
a  utility  to  continue  to  serve  existing 
requirements  customers  beyond  the  end 
of  the  contract  "would  be  if  the 
customer  decides  to  remain  a 
requirements  customer  for  the  period  for 
which  the  Commission  finds  that  the 
supplying  utility  reasonably  expected  to 
continue  serving  the  customer."*-*' 
According  to  OH  Consumers'  Counsel, 
this  language  nullifies  the  customer's 
reasonable  expectation  of  continuation 
of  service  under  its  existing  contractual 
arrangement. 

TDU  Systems  similarly  says  that  the 
Commission  has  not  explained  why  the 
suppliers'  expectations  are  to  be 
honored,  but  the  customers' 
expectations  are  not.  TDU  Systems 
objects  that  the  Commission  failed  to 
explain  why  it  rejected  allowing 
requirements  customers  to  demonstrate 
a  reasonable  expectation  that  they 
would  continue  to  be  able  to  obtain 
supplies  of  power  at  rates  based  on 
embedded  cost  after  the  expiration  of 


*'*Sw  note  633  tupm. 


"'See  Orange  and  Rockland  Utilities.  Inc..  76 
FERC  161.037  (1996). 

*«>FERC  Stats,  ft  Regs,  at  31,804-06:  oumeo  ai 
497-501. 


M'  FERC  Stats.  &  Regs,  at  31,805;  mimeo  at  497. 

*"  E.g..  TDU  Systems.  OH  Consumers'  Counsel. 
TDU  Systems  proposes  that  the  Commission  give  a 
requirements  customer  the  choice  of  extending  its 
existing  contract  at  existing  rates  for  a  period 
corresponding  to  the  customer's  expectation  of 
continued  service  or  receiving  a  payment  from  the 
utility  consisting  of  the  difference  between  what  the 
customer  must  pay  for  new  supplies  and  what  it 
paid  under  the  contract.  TDU  Systems  describes  the 
latter  option  as  a  "benefits  lost"  approach  modeled 
after  the  "revenues  lost"  approach  of  Order  No.  888. 

■^>  FERC  StaU.  ft  Regs,  at  31.805;  mimeo  at  498 
(emphasis  added  by  OH  Consumers'  Counsel). 
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their  supply  contracts.  TDU  Systems 
submits  that  the  case  for  providing 
extra-contractual  relief  to  wholesale 
purchasers  is  more  compelling  than  the 
case  for  providing  extxa-contractual 
relief  to  wholesale  suppliers.  It  argues 
that  it  is  likely  that  some  cooperatives 
and  mimicipal  utilities  would  not 
survive  the  drastic  impact  to  their 
businesses  that  the  elimination  of  cost- 
based  rates  could  bring. 

OH  Consumers'  Counsel  submits  ^at 
the  filing  of  a  section  206  complaint  by 
customers  of  utilities  with  rates  below 
market  does  not  provide  adequate 
protection  or  symmetry  for  the 
customers.  It  contends  that  a  section  206 
case  is  an  inadequate  remedy  because: 
(1)  the  utility  holds  all  of  the  necessary 
information  for  analyzing  such  a  case, 
but  the  procedure  shifts  the  burden  of 
proof  &x)m  the  utility  to  the  customer, 
and  (2)  it  provides  only  delayed  relief 
for  parties  who  could  be  irreparably 
harmed  by  the  imposition  of  the  market- 
based  rates. 

TDU  Systems  argues  that  eliminating 
the  prior  notice  of  termination 
requirement  in  section  35.15  for  post- 
July  9,  1996  wholesale  requirements 
contracts  will  result  in  discrimination 
and  monopolization.  It  contends  that 
the  Commission  closes  its  eyes  to  the 
fact  that  termination  of  a  requirements 
contract  can  affect  100  percent  of  a 
customer's  power  supply,  while  it  is 
likely  to  affect  less  than  10  percent  of  a 
large  public  utility's  load.  It  submits 
that  eliminating  the  prior  notice  of 
termination  requirement  is  tantamount 
to  finding  that  termination  of  all  such 
contracts  by  their  terms  will  be  just  and 
reasonable,  but  that  no  such  finding  can 
presently  be  supported.  TDU  Systems 
maintains  that  there  remains  significant 
market  power  in  the  markets  in  which 
transmission  dependent  utilities, 
especially  small  transmission 
dependent  utilities,  operate.  It 
recommends  that  the  Commission  use 
section  35.15  to  require  that  wholesale 
contracts  not  he  terminated  unless  such 
termination  is  just  and  reasonable. 

PA  Munis  objects  that  the 
Commission  did  not  specifically  address 
in  Order  No.  888  its  proposal  that 
contracts  approved  after  July  11.  1994 
(but  executed  before  that  date)  be 
treated  as  new  contracts.  It  submits  that 
under  the  Commission's  reasoning  in 
setting  the  July  11,  1994  cut-off  date, 
utilities  that  executed  requirements 
contracts  after  that  date  had  no 
reasonable  expectation  that  they  would 
be  permitted  to  recover  costs  by  seeking 
to  amend  the  contract.  It  argues  that  the 
same  reasoning  applies  where  the 
contract  was  executed  but  not  approved 


or  accepted  by  the  Commission  by  the 
July  11,  1994  notice  date. 

Commisuon  Conclusion 

We  will  clarify  the  definition  of 
"explicit  stranded  cost  provision"  for 
requirements  contracts  executed  after 
July  11,  1994.  As  long  as  the  contracting 
parties  are  in  agreement,  a  provision  in 
a  post- July  11,  1994  requirements 
contract  will  be  considered  an  "explicit 
stranded  cost  provision"  if  it  identifies 
either  the  specific  amoimt  of  stranded 
cost  liability  of  the  customer  or  a 
specific  method  for  calculating  the 
stranded  cost  charge  or  rate. 

We  will  reject  the  arguments  of  TDU 
Systems  and  OH  Consumers'  Counsel 
that  "symmetry"  requires  that  the 
Commission  provide  a  generic 
mechanism  in  this  Rule  to  allow 
existing  requirements  customers  with 
below-market  rates  a  means  to  continue 
to  receive  power  beyond  the  contract 
term  at  the  pre-existing  contract  rate  if 
the  customer  had  a  reasonable 
expectation  of  continued  service.  Unlike 
the  generic  findings  we  have  made  with 
respect  to  extra-contractual  recovery  of 
stranded  costs  associated  with 
requirements  contracts  executed  on  or 
before  July  11,  1994,  we  do  not  have  a 
sufficient  basis  on  which  to  make 
generic  findings  that  customers  under 
such  contracts  may  be  entitled  to  extend 
a  contract  at  the  existing  rate.  Utilities' 
expectations  may  have  resulted  in 
millions  of  dollars  of  investments  on 
behalf  of  certain  customers  and  the 
possibility  of  shifting  the  costs  of  those 
investments  to  other  customers  that  did 
not  cause  the  costs  to  be  incurred.  In  the 
case  of  customers'  expectations, 
however,  even  if  customers  generally 
expected  to  stay  on  a  supplier's  system 
beyond  the  contract  term,  it  is  not  likely 
that  most  customers  could  have 
expected  to  continue  service  at  the 
existing  rate  unless  specified  in  the 
contract.  Moreover,  the  consequences  of 
customers'  expectations  as  a  general 
matter  would  not  have  the  potential  to 
shift  significant  ^osts  to  other 
customers. 

Nevertheless,  our  conclusion  that  we 
cannot  make  generic  findings  or  provide 
a  generic  formula  for  addressing  this 
issue  does  not  mean  that  a  customer 
under  a  contract  may  not  exercise  its 
procedural  rights  under  section  206  to 
show  that  the  contract  should  be 
extended  at  the  existing  contract  rate,*** 


or  to  make  such  a  showing  in  the 
context  of  a  utility's  proposed 
termination  of  a  contract  pursuant  to  the 
section  35.15  notice  of  termination 
(approval)  requirement,  which  we  have 
retained  for  power  supply  contracts 
executed  prior  to  July  9,  1996  (the 
effective  date  of  the  Rule). 

We  believe  that  while  the  relationship 
between  utilities  and  their  wholesale 
requirements  customers  may  have  given 
rise  to  an  inference  or  expectation  on 
the  part  of  the  wholesale  requirements 
customer  that  the  contract  would 
continue  beyond  the  stated  term,  it  is 
not  clear  to  what  extent  a  customer 
could  demonstrate  a  reasonable 
expectation  that  such  continued  service 
would  be  at  the  existing  contract  rate 
(which  may  be  below  the  market  price). 
This  is  particularly  the  case  for 
contracts  in  which  the  utility  has  not 
waived  its  imilateral  right  to  make 
section  205  filings  to  change  the  rates. 
Even  in  contracts  where  rates  were  fixed 
for  the  contract  term,  however,  if  the 
utility  were  to  agree  to  extend  such  a 
contract  for  a  new  term,  the  rates  imder 
that  contract  would  not  necessarily  have 
remained  the  same.  On  this  basis,  a 
customer  may  be  able  to  demonstrate 
that  it  had  a  reasonable  expectation  of 
continued  service  beyond  the  contract 
term,  but  not  necess^ly  at  the  same 
rate  level.  It  is  for  this  reason  that  we 
believe  this  issue  must  be  addressed  on 
a  case-by-case  basis  and  that  this  Rule   ^ 
is  not  the  proper  mechanism  for 
granting  the  relief  sought  by  TDU 
Systems  and  OH  Consumers  Counsel. 

Nevertheless,  we  do  not  intend  to 
prejudge  whether  a  requirements 
customer  could  ever  make  a  showing 
that  it  reasonably  expected  service 
beyond  the  contract  term  at  the  existing 
contract  price.  Nor  do  we  intend  to 
preclude  a  customer  from  attempting  to 
make  such  a  showing  in  appropriate 
circumstances. 

We  also  believe  that  we  adequately 
addressed  in  Order  No.  888  TDU 
Systems'  argument  that  elimination  of 
the  prior  notice  of  termination 
requirement  in  section  35.15  for  post- 
July  9, 1996,  wholesale  requirements 
contracts  will  result  in  discrimination 
and  monopolization.  As  we  stated  in 
Order  No.  888,  we  believe  that  the 
concerns  of  TDU  Systems  can  be  fully 
addressed  without  retaining  the  section 


^**  If  the  customer  under  a  contract  has  not 
waived  its  rights  to  seek  changes  to  the  contract,  it 
may  exenuse  its  procedural  rights  under  section  206 
to  show  that  failure  to  extend  the  contract  at  the 
existing  contract  rale  would  not  be  just  and 
reasonable.  If  the  customer  has  waived  its  rights  to 
challenge  the  contract  (i.e..  it  is  bound  by  a  Mobih- 


Sierra  standard),  it  may  exercise  its  rights  under 
section  206  to  show  that  it  would  be  contrary  to  the 
public  interest  not  to  extend  the  contract  at  the 
existing  rate.  Although  OH  Consumers'  Counsel 
ob)ects  that  a  section  206  proceeding  is  an 
inadequate  remedy  because  it  places  the  burden  of 
proof  on  the  customer,  we  believe  that  it  is 
appropriate  that  the  customer,  as  the  complainant 
in  such  a  case,  bear  the  burden  of  proof. 
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35.15  prior  notice  of  termination 
requirement  for  post-July  9,  1996 
contracts.  While  we  have  agreed  to 
provide  for  extra-contractual  stranded 
cost  recovery  as  a  transition  matter,  it  is 
our  objective  that,  prospectively,  parties 
should  address  their  mutual 
expectations  clearly  through  contract 
terms  that  explicitly  address  the  mutual 
obligations  of  the  seller  and  buyer  at 
contract  expiration.  This  would  include 
the  seller's  obligation  to  continue  to 
serve  the  buyer  after  contract  expiration, 
if  any.  If  the  customer  believes  that 
termination  of  its  contract  at  the  end  of 
the  term  would  not  be  just  and 
reasonable  (or,  in  the  case  of  a  Mobile- 
Sierra  contract,  would  not  be  in  the 
public  interest),  it  can  file  a  complaint 
with  the  Commission  under  section  206 
of  the  FPA. 

We  will  reject  PA  Munis'  request  that 
contracts  approved  after  July  11. 1994 
(but  executed  before  that  date)  be 
treated  as  "new"  contracts  for  purposes 
of  stranded  cost  recovery  because 
modifying  the  notice  date  at  this  point 
in  the  proceeding  would  work  an 
inequitable  result.  Beginning  with  the 
initial  stranded  cost  NOPR,  the 
Commission  put  entities  on  notice  that 
contracts  "executed"  on  or  before  July 
11,  1994  would  constitute  "existing" 
contracts.  Although  a  utility  arguably 
could  have  amended  such  an  existing 
contract  to  include  an  explicit  stranded 
cost  provision  prior  to  its  (post-July  11. 
1994)  approval  by  the  Commission,  the 
NOPR  did  not  require  the  utility  to  do 
so.  As  a  result,  it  would  be  unfair  for  the 
Commission  to  change  the  cut-off  terms 
now. 

5.  Recovery  of  Stranded  Costs 
Associated  With  Existing  Wholesale 
Requirements  Contracts 

In  Order  No.  888,***  the  Commission 
concluded  that  it  would  permit  utilities 
the  opportunity  to  seek  recovery  of 
legitimate,  prudent  and  verifiable 
stranded  costs  for  "existing"  wholesale 
requirements  contracts  (executed  on  or 
before  July  11,  1994)  that  do  not  already 
contain  exit  fees  or  other  explicit 
stranded  cost  provisions.*^  We 


**>  FEKC  SUts.  &  Regs,  at  31 .809-814:  mimeo  at 
510-24. 

*^  We  explained  that  if  an  existing  requirements 
contract  includes  an  explicit  provision  for  payment 
of  stranded  costs  or  an  exit  fee.  we  will  assume  that 
the  parties  intended  the  contract  to  cover  the 
contingency  of  the  buyer  leaving  the  system,  and 
we  will  reiact  a  stranded  cost  amendment  to  such 
a  contract  unless  the  contract  permits  renegotiation 
of  the  existing  stranded  cost  provision  or  the  parties 
to  the  contract  mutually  agree  to  a  new  stranded 
cost  provision.  Similarly,  we  said  that  we  will  reject 
•  stranded  cost  amendment  to  an  existing 
requirements  contract  if  the  contract  prohibits 
stranded  cost  recovery  (or  precludes  recovery  for 
termination  or  reduction  of  service)  or  prohibits 


explained  why  we  believe  that  July  11, 
1994 — the  date  on  which  the  initial 
Stranded  Cost  NOPR  was  published 
and,  thus,  on  which  the  industry  was 
put  on  notice  of  the  proposal  to  disallow 
prospectively  extra-contractual  recovery 
of  stranded  costs — is  the  appropriate 
date  for  distinguishing  "existing" 
requirements  contracts  from  "new" 
requirements  contracts. 

We  noted  our  desire  that  utilities 
attempt  to  renegotiate  with  their 
customers  existing  requirements 
contracts  that  do  not  contain  exit  fees  or 
other  explicit  stranded  cost  provisions. 
If  a  contract  is  not  renegotiated  to  add 
such  a  provision,  we  explained  that, 
before  the  expiration  of  the  contract:  (1) 
A  public  utility  or  its  customer  may  file 
a  proposed  stranded  cost  amendment  to 
the  contract  under  sections  205  or  206; 
or  (2)  a  public  utility  in  a  section  205 
proceeding,  or  a  transmitting  utility  in 
a  section  211  proceeding,  may  file  a 
proposal  to  recover  stranded  costs 
associated  with  any  such  existing 
contract  through  its  transmission  rates 
for  a  customer  that  uses  the  utility's 
transmission  system  to  reach  another 
generation  supplier. 

We  also  concluded  that,  even  if  an 
existing  requirements  contract  contains 
an  explicit  Mobile-Siena^''  provision,  it 
is  in  the  public  interest  to  permit  the 
public  utility  to  seek  a  unilateral 
amendment  to  add  stranded  cost 
provisions  if  the  contract  does  not 
already  contain  exit  fees  or  other 
explicit  stranded  cost  provisions.***  We 
explained  why  our  determination  that  it 
is  in  the  public  interest  to  give  public 
utilities  a  limited  opportunity  to 
propose  contract  changes  unilaterally  to 
address  stranded  costs  if  their  contracts 
do  not  already  explicitly  do  so  satisfies 
the  public  interest  standard  of  the 
Mobile-Sierra  doctrine.  We  also 
indicated  that  customers  with  Mobile- 
Sierra  contracts  that  do  not  explicitly 
address  stranded  costs  may  file 
complaints  under  section  206  of  the 
FPA  to  propose  to  address  stranded 
costs  in  existing  requirements  contracts. 


renegotiation  of  an  existing  stranded  cost  or  exit  fee 
provision,  unless  the  parties  to  the  contract 
mutually  agree  to  a  new  stranded  cost  provision. 

*"  See  United  Gas  Pipeline  Company  v.  Mobile 
Gas  Service  Corporation.  350  U.S.  332  (1956):  FPC 
v.  Sierra  Pacific  Power  Company.  350  U.S.  348 
(1956). 

*^  As  a  complement  to  our  finding  thaf, 
notwithstanding  a  Mobile-Siena  clause  in  an 
existing  requirements  contract,  it  is  in  the  public 
interest  to  permit  amendments  to  add  stranded  cost 
provisions  to  such  contracts  if  the  public  utility 
proposing  the  amendment  can  meet  the  evidentiary 
requirements  of  this  Rule,  we  concluded  that 
customers  under  Mobile-Sierra  contracts  ought  to 
have  the  opportunity  to  demonstrate  that  their 
contracts  no  longer  are  just  and  reasonable. 


We  concluded  that  a  public  utility  or 
its  customer  should  be  allowed  to  file  a 
proposed  stranded  cost  amendment,  or 
a  public  utility  or  transmitting  utility 
should  be  allowed  to  file  a  proposal  to 
recover  stranded  costs  through  a 
departing  generation  customer's 
transmission  rates,  at  any  time  prior  to 
the  expiration  of  the  contract. 

Rehearing  Requests— July  11, 1994  Cut- 
off Date 

Utilities  For  Improved  Transition, 
repeating  an  argument  raised  in 
previous  comments  in  this  proceeding, 
objects  to  the  Commission's  July  11, 
1994  cut-off  date  for  distinguishing 
between  "existing"  and  "new" 
requirements  contracts.  It  a];gues  that 
stranded  cost  recovery  should  be 
assured  for  all  contracts  executed  before 
the  effective  date  of  the  Rule  [i.e.,  July 
9.  1996),  not  just  those  executed  before 
July  11,  1994.  It  asserts  that  parties  to 
contracts  executed  after  July  11,  1994 
but  before  July  9. 1996  should  tiave  the 
same  opportxmity  as  parties  to  pre-July 
11,  1994  contracts  to  offer  evidence  as 
to  their  reasonable  expectations. 
Utilities  For  Improved  Transition  asserts 
that  agencies  may  not  promulgate 
retroactive  rules  without  express 
statutory  authority,*^  and  that  the  FPA 
does  not  give  the  Commission  such 
statutory  authority. 

Puget  raises  a  somewhat  different 
point.  It  notes  that  the  definition  of  a 
"new"  requirements  contract  as  "any 
wholesale  requirements  contract  *   *   * 
extended  or  renegotiated  to  be  effective 
after  July  11,  1994"  (emphasis  added) 
was  not  proposed  until  March  29,  1995 
(in  the  supplemental  stranded  cost 
NOPR).  Puget  states  that  the  initial 
stranded  cost  NOPR  proposed  to  give  a 
utility  three  years  from  the  date  of 
Federal  Register  publication  of  the  final 
stranded  cost  rule  to  negotiate  or  to  file 
for  stranded  cost  recovery.  According  to 
Puget,  the  March  1995  supplemental 
stranded  cost  NOPR  proposed  a 
retroactive  change  by  defining  a  contract 
executed  prior  to  July  11, 1994  but 
extended  or  renegotiated  to  be  effective 
after  that  date  as  a  "new"  contract  and 
by  removing  the  three-year  window  for 
negotiating  stranded  cost  recovery.  By 
this  change,  Puget  argues  that  the 
extension  of  a  contract  between  the  date 
of  Federal  Register  publication  of  the 
initial  NOPR  (July  11. 1994)  and  the 
issuance  of  the  supplemental  NOPR 
(March  29,  1995)  may  have  converted  it 
into  a  "new"  rather  than  an  "existing" 


**Citing  Motion  Picture  Association  of  America 
V.  Oman.  969  F.2d  1154  (1992):  Bowen  v. 
CeorgRtown  University  Hospital.  488  U.S.  204 
(1984). 
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contract  for  stranded  cost  recovery 
purposes.  Puget  asks  the  Commission  to 
revise  the  definition  of  "existing 
wholesale  requirements  contract"  in 
Order  No.  888  and  18  CFR  35.26  to 
include  contracts  executed  on  or  before 
July  11,  1994  that  were  extended  prior 
to  the  issuance  of  the  supplemental 
stranded  cost  NOPR  (March  20,  1995) 
and  for  which  stranded  cost  provisions 
were  filed  with  the  Commission  prior  to 
issuance  of  Order  No.  888.  Puget 
submits  that  failure  to  do  so  would  be 
arbitrary  and  capricious  and  would 
deprive  utilities  with  such  contracts  of 
adequate  notice  of  a  proposed  rule.*'*' 

Commission  Conclusion 

We  will  reject  Utilities  For  Improved 
Transition's  rehearing  request  because 
we  believe  that  we  adequately  explained 
in  Order  No.  888  why  adoption  of  the 
July  11,  1994  cut-off  date  is  appropriate 
and  does  not  constitute  retroactive 
rulemaking.  We  said  in  Order  No.  888 
that  because  all  parties  were  put  on 
notice  in  the  initial  stranded  cost  NOPR 
that  July  11,  1994  would  be  the  operable 
date  for  the  "existing"/"new"  contract 
distinction,  utilities  that  executed 
requirements  contracts  after  that  date 
could  have  had  no  reasonable 
expectation  that  they  would  be 
permitted  to  recover  any  costs  extra- 
contractually.  Moreover,  we  explained 
that  because  the  costs  at  issue  are  extra- 
contractual  costs,  the  Commission's 
notice  to  all  parties  that  contracts 
executed  after  July  11,  1994  (the  date 
that  the  initial  NCDPR  was  published  in 
the  Federal  Register)  will  be  enforced 
by  their  terras  as  far  as  stranded  cost 
recovery  is  concerned  does  not 
constitute  "retroactive  rulemaking."  The 
Commission  has  merely  put  all  parties 
on  notice  that  the  opportunity  for  extra- 
contractual  stranded  cost  recovery 
would  not  be  available  for  any 


^w  Puget  notes  that  it  executed  a  letter  agreement 
with  the  Port  of  Seattle  on  January  12.  1995  to 
continue  in  place  the  terms  of  an  existing  contract 
until  February  2,  1996,  or  the  execution  of  a  new 
agreement,  whichever  was  earlier.  It  says  that  the 
parties  were  working  within  the  context  of  the 
initial  stranded  cost  NOPR.  which  would  have 
given  Puget  three  years  from  the  date  of  the 
publication  of  the  final  rule  to  negotiate  or  file  for 
stranded  cost  recovery.  However,  based  on  the 
definition  of  "new"  contract  in  the  Supplemental 
NOPR.  the  extension  of  the  Puget/Port  of  Seattle 
contract  may  have  converted  it  into  a  "new"  rather 
than  an  "existing"  contract  for  stranded  cost 
recovery  purposes.  Puget  states  that  it  filed  an 
amendment  to  the  contract  on  December  28,  1995. 
that  included  stranded  cost  recovery  provisions. 
Those  provisions  are  pending  in  Docket  Nos.  ER96- 
714-000  and  ER96-697-000  On  |anuary  10,  1997. 
the  presiding  judge  issued  an  Initial  Decision  in 
Docket  No.  ER96-714-001  finding  that  Puget,  by 
executing  the  January  1995  letter  agreement,  had 
not  waived  its  eligibility  to  recover  stranded  costs. 
See  Puget  Sound  Power  &  Light  Company,  78  FERC 
163.001  (1997). 


requirements  contracts  executed  after 
July  11,  1994. 

The  July  11,1 994  date  is  appropriate 
because  it  is  the  date  on  which  all 
interested  parties  were  given  notice  in 
the  Federal  Register  that  the 
recoverability  of  stranded  costs  for 
contracts  executed  on  or  before  that  date 
that  did  not  provide  for  such  recovery 
was  at  issue.  The  parties  to 
requirements  contracts  executed  after 
July  11,  1994  have  been  bee  to  provide 
for  stranded  cost  recovery  in  the 
contract,  or  not.  The  point  is  that,  for 
requirements  contracts  executed  after 
the  cut-off  date,  stranded  cost  recovery 
will  be  governed  solely  by  the  terms  of 
the  contract. 

We  believe  that  Puget  has  raised  a 
valid  point  concerning  the  potential 
impact  of  the  Commission's  decision  in 
the  March  29,  1995  supplemental 
stranded  cost  NOPR  to  treat  extensions 
or  renegotiations  of  existing  contracts  as 
"new"  contracts  for  stranded  cost 
purposes  on  parties  that  extended  or 
renegotiated  an  existing  contract  prior  to 
March  29, 1995.  However,  we  expect 
that  the  situation  described  by  Puget 
may  be  an  isolated  instance.  On  this 
basis,  we  do  not  believe  it  necessary  to 
modify  the  definition  of  "existing 
wholesale  requirements  contracts"  in 
Order  No.  888  and  18  CFR  35.26  as 
requested  by  Puget,  Nevertheless,  we 
clarify  that  we  will  consider  on  a  case- 
by-case  basis  whether  to  waive  the 
provisions  of  18  CFR  35.26  and  to  treat 
a  contract  extended  or  renegotiated 
(without  adding  a  stranded  cost 
provision)  to  be  effective  after  July  11, 
1994  but  before  March  29,  1995  as  an 
existing  contract  for  stranded  cost 
piuposes.*" 

Rehearing  Requests — Mobile-Sierra 

Several  entities  challenge  the 
Commission's  generic  Mobile-Sierra 
public  interest  finding.  According  to 
APPA,  the  Commission  cannot  make  the 
public  interest  determination  in  a 
generic  rulemaking,  whether  for 
stranded  cost  or  non-stranded  cost 
modifications. 

A  number  of  entities  object  that  the 
Commission  does  not  identify  any 
utilities  whose  existence  is  jeopardized 
without  full  wholesale  stranded  cost 
recovery. **2  p\  Vfunis  and  APPA  assert 
that  vague  allegations  of  harm  if  utilities 


"■  As  discussed  in  note  650,  supra,  the  presiding 
judge  in  Docket  No.  ER96-714-001  recently  issued 
an  Initial  Decision  finding  that  Puget  did  not  waive 
its  eligibility  to  recover  stranded  costs  when  it 
entered  into  a  fanuary  1995  letter  agreement  with 
the  Port  of  Seattle  extending  the  term  of  the  parties' 
25-year  sales  contract  for  up  to  one  year  to 
accommodate  further  negotiations.  Puget  Sound 
Power  &  Ught  Company,  78  FERC  1 63,001  (1997). 

"J  See.  e.g..  ELCON.  PA  Munis,  APPA. 


do  not  recover  stranded  costs  do  not 
satisfy  the  public  interest  standard 
which  they  view  to  be  "practically 
insurmountable."**'  American  Forest  & 
Paper  contends  that  there  is  not  one  fact 
to  support  the  Commission's 
assumption  about  threats  to  the 
financial  stability  of  the  electric  utilify 
industry.  ELX30N  submits  that 
significant  retail  stranded  cost  exposure 
does  not  justify  the  rule  on  wholesale 
stranded  cost  recovery. 

VT  DPS  and  Valero  submit  that  the 
Commission  has  not  explained  how 
allowing  utilities  to  abrogate  their 
contracts  to  extract  exit  fees  from  former 
customers  vindicates  any  public 
interest.  They  argue  that  even  assuming 
that  wholesale  customers  depart  en 
mass,  the  customers  can  only  do  so  as 
their  contracts  expire;  thus,  the  exodus, 
if  it  occurs,  will  be  a  trickle,  not  a  flood. 
VT  DPS  smd  Valero  maintain  that  even 
if  some  utilities  were  put  at  risk,  it 
would  not  justify  a  generic  rul^.  They 
contend  that  based  on  AGD  v.  FERC,*^ 
a  generic  solution  is  not  proper  for  a 
problem  existing  only  in  "isolated 
pockets." 

PA  Munis  submits  that,  even 
assuming  that  the  financial  integrify  of 
some  utilities  may  be  threatened,  the 
missing  link  in  the  Commission's  logic 
for  a  generic  rule  is  that  there  is  no 
protection  for  customers  having  Mobile- 
Sierra  contracts  with  public  utilities 
that  are  not  faced  with  financial 
problems  or  cost  shifting  to  third  parties 
as  a  result  of  the  open  access 
requirements.  PA  Munis  asserts  that,  at 
a  minimum,  each  utility  having  MMle- 
Sierra  contracts  should  be  required  to 
show  on  an  individual  basis  that  the 
public  interest  standard  has  been 
satisfied. 

American  Forest  &  Paper  argues  that 
Order  No.  888  is  not  made  even-hand^ 
by  allowing  requirements  customers  to 
also  challenge  fixed-rate,  fixed-term 
contracts.  It  submits  that  letting  a 
customer  file  to  amend  a  contract  only 
as  long  as  that  amendment  also 
addresses  stranded  costs  is  a  "heads  you 
win,  tails  I  lose"  proposition  for  the 
customer. 

APPA  and  TDU  Systems  request 
clarification  of  the  scope  of  the 
Commission's  decision  to  allow  a  utilify 
"to  seek  modification  of  contracts  that 
may  be  beneficial  to  the  customer"  if  the 
customer  is  permitted  to  argue  for 
modification  of  existing  contracts  that 
are  less-favorable  to  it  than  other 
generation  alternatives.  APPA  expresses 
concern  that  this  language  could  be 
interpreted  to  mean  that  once  a 


<^"  See  ayso  ELCON. 
»*'824  F.2dat  1019. 
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customer  seeks  modification  of  stranded 
cost  provisions  in  an  existing  contract, 
the  utility  may  be  able  to  challenge  its 
entire  contract  with  the  customer.  If  this 
means  the  utility  can  modify  contract 
provisions  unrelated  to  stranded  costs, 
APPA  submits  that  the  Commission  has 
failed  to  address  the  Mobile-Sierra 
public  interest  issues  associated  with 
modifying  non-stranded  cost  provisions 
in  an  existing  contract.  If  not,  APPA 
contends  that  the  Commission  should 
clarify  the  language.  APPA  objects  that 
the  Commission  has  not  placed  any 
limits  on  the  types  of  modifications  that 
a  selling  utility  can  make,  nor  specified 
the  types  of  changes  that  it  thinks  a 
utility  will  likely  make.  It  states  that  the 
Commission  needs  to  explain  why  joint 
modification  by  both  the  seller  and  the 
purchaser  can  meet  the  public  interest 
standard.  According  to  APPA,  the 
Commission  has  not  explained  the  need 
for  symmetrical  treatment  of  contracts 
negotiated  at  a  time  when  the 
Commission  has  found  that  the 
supplying  public  utilities  were 
exercising  their  monopoly  over 
transmission  facilities  in  an  unduly 
discriminatory  manner. 

APPA  also  contends  that  the 
Commission's  reliance  on  Northeast 
Utilities*^^  is  misplaced  because  that 
case  involved  the  Commission's  review 
of  a  newly-filed  contract,  as  opposed  to 
subsequent  review  of  a  contract 
previously  accepted  and  approved  by 
the  Commission.  APPA  further  asserts 
that  Northeast  Utilities  involved  an 
affiliate  transaction,  whereas  this 
rulemaking  is  targeted  at  arm's-length 
agreements  between  um^lated  selling 
and  purchasing  utilides.  According  to 
APPA,  this  rulemaking  does  not  present 
any  of  the  concerns  at  issue  in  an 
affiliate  transaction,  and  the 
Commission  should  have  applied  the 
"practically  insurmountable"  public 
interest  standard  doctrine  from  Papago, 
the  classic  "low-rate"  case. 

Commission  Conclusion 

We  disagree  with  those  entities  that 
argue  that  the  Commission  carmot  make 
the  public  interest  determination  in  a 
generic  rulemaking.  It  is  well 
established  that  it  is  within  the 
Commission's  discretion  to  decide 
whether  we  act  through  rule  or  through 
case-by-case  adjudications.***  As  we 
explained  in  Order  No.  888,  we  believe 
it  is  appropriate  that  our  public  interest 
finding  be  made  on  a  generic  basis  given 
the  fact  that,  by  this  Rule,  we  are 


*"  Northeasl  Utilities  Service  Company  v.  FERC. 
55  F  3d  686  (1st  Gr.  1995)  {Northeast  Utilities). 

*>*  See  Order  No.  888.  FERC  Stats.  &  Regs,  at 
31.679:  mimeo  at  127-28. 


requiring  full  open  access  that  could 
significantly  affect  historical 
relationships  among  traditional  utilities 
and  their  customers  and  the  ability  of 
utilities  to  recover  prudently  incurred 
costs. 

At  the  same  time,  however,  we  are  not 
eliminating  the  need  for  case-by-case 
demonstrations  that  stranded  cost 
recovery  should  be  allowed.  Our  public 
interest  finding  is  that  utilities  be 
permitted  to  seek  extra-contractual 
recovery  of  stranded  costs  in  certain 
defined  circumstances  and  that  they  be 
allowed  to  recover  strsmded  costs  only 
if  they  make  a  case-specific 
demonstration. 

Our  holding  applies  only  to  wholesale 
requirements  contracts  (with  Mobile- 
Sierra  clauses)  executed  on  or  before 
July  11,  1994  that  do  not  contain  an  exit 
fee  or  other  explicit  stranded  cost 
provision.  We  will  not  permit 
modification  of  any  contract  that 
addresses  the  stranded  cost  issue 
explicitly,  unless  the  contract 
sp>ecifically  permits  such  modifications. 
Instead,  we  are  examining  requirements 
contracts  that  do  not  clearly  address  the 
issue  in  the  context  of  the  traditional 
regulatory  regime  under  which  they 
were  signed — a  regulatory  environment 
in  which  it  was  assumed  as  a  matter  of 
course  that  the  great  majority  of 
requirements  customers  would  stay 
with  their  original  suppliers  and  that 
these  suppliers  had  a  concomitant 
obligation  to  plan  to  supply  these 
customers'  continuing  needs. 

Further,  utilities  with  Mobile-Sierra 
contracts  that  seek  recovery  of  stranded 
costs  will  have  the  burden,  on  a  case- 
by-case  basis,  of  showing  they  had  a 
reasonable  expectation  of  continuing  to 
serve  the  departing  generation  customer. 
Although  we  have  decided  on  a  generic 
basis  that  it  is  in  the  public  interest  to 
permit  public  utilities  with  Mobile- 
Sierra  contracts  to  make  unilateral 
filings,  we  are  not  automatically 
approving  any  amendment  that  a 
particular  utility  might  file.  If  a  public 
utility  unilaterally  files  a  proposed 
stranded  cost  amendment  under  either 
section  205  or  206  of  the  FPA,  this  does 
not  necessarily  mean  that  the 
Commission  will  find  it  appropriate  to 
allow  such  amendment.  In  addition, 
customers  with  Mobile-Sierra  contracts 
that  do  not  explicitly  address  stranded 
costs  may  also  file  complaints  under 
section  206  of  the  FPA  to  propose  to 
address  stranded  costs  in  existing 
requirements  contracts.  The 
Commission  will  analyze  any  proposed 
stranded  cost  amendment  to  a  Mobile- 
Sierra  contract,  whether  proposed  by 
the  utility  or  by  its  customer,  based  on 
the  particular  circumstances 


surrounding  that  contract.  Thus,  the 
case-by-case  findings  that  some 
commenters  seek  will,  in  effect,  be  made 
when  the  Commission  determines 
whether  to  approve  a  pfoposed  stranded 
cost  amendment  to  a  particular 
contract.'^*'' 

Although  several  entities  have  raised 
various  cdallenges  to  the  sufficiency  of 
the  Commission's  public  interest 
finding,  we  believe  that  we  have 
satisfied  the  public  interest  standard  by 
showing  how  third  parties  may 
ultimately  be^  the  burden  if  public 
utilities  with  Mobile-Sierra  contracts  are 
not  given  any  opportunity  to  propose 
contract  changes  to  address  stranded 
costs."*  As  we  explained  in  Order  No. 
888,  if  the  Commission  fails  to  give  a 
public  utility  this  opportunity,  and  the 
utility's  financial  ability  to  continue  the 
provisioivpf  safe  and  reliable  service  is 
impaired,  third  parties  (customers 
relying  on  the  public  utility  for  their 
electric  service)  will  be  placed  at  risk- 
Similarly,  if  the  Commission  fails  to 
give  a  public  utility  the  opportunity  to 
directly  assign  costs  to  the  customers  on 
whose  behalf  they  were  incurred,  and 
some  of  the  utility's  customers  leave  the 
utility's  generation  system  for  that  of 
another  supplier  without  paying  such 
costs,  third  parties  (the  utility's 
remaining  customers)  may  be  harmed  by 
having  to  bear  costs  that  were  not 
incurred  to  serve  them  and  that  are 
stranded  by  the  other  customers' 
departures  via  open  access 
transmission.  We  believe  that  protective 
action  in  the  public  interest  is 
particularly  necessary  where,  as  here,  a 
utility's  rates  could  become  insufficient 
because  of  fundamental  changes  in  the 
industry  that  largely  result  from 
legislative  or  regulatory  changes  that 
could  not  be  anticipated. 

In  response  to  those  entities  that 
contend  that  speculation  of  financial 
jeopardy  or  generalized  statements  of 
what  may  occur  without  reference  to 
particular  public  utilities  is  not 
sufficient  to  satisfy  the  public  interest 
standard,  we  disagree.  "The  Commission 
need  not  make  findings  about  particular 
utilities  because  the  Rule  does  not 


<^^  Because  the  Commission's  public  interest 
Tinding  only  applies  to  utilities  that  would  seek  to 
amend  their  contracts  to  add  stranded  cost 
provisions  (not  to  those  that  face  no  stranded  cost 
exposure  and  thus  no  need  to  amend  their  contracts 
to  add  stranded  cost  provisions),  we  reject  as 
misplaced  PA  Munis'  claim  that  there  is  no 
protection  for  customers  having  Mobile-Siena 
contracts  with  public  utilities  that  are  not  faced 
with  financial  problems  or  cost  shifting  to  third 
parties  as  a  result  of  the  open  access  requirement*. 

'^  As  noted  above,  this  finding  applies  only  to 
wholesalf  requirements  contracts  with  Mobile- 
Sierra  clauses  if  the  contracts  were  executed  on  or 
before  |uly  11.  1994  and  do  not  contain  an  exit  fee 
or  other  explicit  stranded  cost  provision. 
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award  stranded  costs — it  simply  sets  out 
generic  criteria  for  determining  recovery 
in  a  particular  case.  If  a  utility  does  not 
hieet  the  criteria,  there  will  be  no 
stranded  cost  recovery.  The  public 
interest  determination  rests  on  the 
obvious  conclusion  that  the  failiue  of  a 
utility  to  recover  costs  prudently 
inciured  and  financed  based  on  investor 
expectation  of  traditional  cost  recovery 
clearly  adds  regulatory  risk  that 
investors  reasonably  did  not  expect. 

VT  DPS's  and  Vaiero's  reliance  on 
AGD  as  support  for  the  proposition  that, 
even  if  some  utilities  were  put  at  risk, 
a  generic  solution  is  not  proper  for  a 
problem  existing  only  in  "isolated 
pockets"  is  misplaced.  The  AGD  court 
found  that  the  Commission  had  not 
adequately  justified  its  decision  to  give 
all  biuidled  firm  sales  customers  of  a 
pipeline  that  decided  to  offer  service 
imder  Order  No.  436  the  option  to 
reduce  their  contract  demand  by  100 
percent.  In  noting  the  lack  of  support  for 
"an  industry-wide  solution  for  a 
problem  that  exists  only  in  isolated 
pockets,"  the  court  expressed  concern 
that  the  remedy  adopted  by  the 
Commission  ("such  drastic  action  as 
100%  CD  reduction"  *59)  was  too  broad. 

In  Order  No.  888,  in  contrast,  the 
Commission  has  determined  that  it  is  in 
the  public  interest  to  give  a  limited  class 
of  utilities — those  that  are  parties  to 
wholesale  requirements  contracts  that 
were  executed  on  or  before  July  1€,  1994 
that  do  not  contain  an  exit  fee  or  other 
explicit  stranded  cost  provision  and  that 
contain  Mobile-Siena  clauses — an 
opportunity  to  seek  to  add  a  stranded 
cost  provision  to  the  contract.  Thus,  the 
narrow  scope  of  the  Commission's 
Mobile-Sierra  public  interest  finding  is 
a  far  cry  from  the  broad  remedy  (100 
percent  CD  reduction)  that  the  court 
remanded  in  AGD.  Indeed,  it  more 
closely  resembles  the  type  of  limited 
generic  action  that  the  AGD  coiul 
suggested  would  be  proper  when  it 
stated:  "This  is  not  to  say.  of  course, 
that  the  Commission  could  not  use 
generic  rules  to  identify  a  limited  class 
of  LDCs  to  be  entitled  to  reduce  CD 
when  special  conditions  are  present."**** 

We  explained  in  Order  No.  888  that 
we  were  making  two  complementary 
public  interest  findings.  First,  as 
described  above,  is  our  decision  that  it 
is  in  the  public  interest  to  permit  public 
utilities  to  seek  stranded  cost 
amendments  to  existing  requirements 
contracts  with  Mobile-Sierra  clauses. 
Second,  we  found  that  a  "party"  to  a 
requirements  contract  containing  a 
Mobile-Sierra  clause  no  longer  will  have 


the  burden  of  establishing 
independently  that  it  is  in  the  public 
interest  to  permit  the  modification  of 
such  contract,  but  still  will  have  the 
burden  of  establishing  that  such 
contract  no  longer  is  just  and  reasonable 
and  therefore  ought  to  be  modified.  We 
clarify  that,  in  making  this  second 
finding,  our  reference  to  a  "party"  to  a 
requirements  contract  containing  a 
Mobile-Sierra  clause  was  directed  at 
modification  of  contract  provisions  by 
customers.**'  Additionally,  this  second 
finding  applies  to  any  contract  revisions 
sought,  whether  or  not  they  relate  to 
stranded  costs.**^ 

We  also  concluded  that  "if  a  customer 
is  permitted  to  argue  for  modification  of 
existing  contracts  that  are  less  favorable 
to  it  than  other  generation  alternatives, 
then  the  utility  should  be  able  to  seek 
modification  of  contracts  that  may  be 
beneficial  to  the  customer."  **■*  We 
clarify  in  response  to  APPA  and  TDU 
Systems  that  this  statement  was  not 
intended  to  imply  that  the  Commission 
had  made  Mobile-Sierra  findings  that 
woidd  permit  utilities  with  Mobile- 
Sierra  contracts  to  seek  non-stranded 
cost  amendments  to  con^cts  that  may 
be  favorable  to  a  customer,  based  on  a 
showing  that  the  contracts  are  no  longer 
just  and  reasonable.  Our  Mobile-Sierra 
findings  as  to  public  utility  sellers  apply 
only  when  utilities  seek  to  add  stranded 
cost  provisions  or  make  other 
modifications  related  to  stranded  costs. 
Thus,  if  a  utility  with  a  Mobile-Sierra 
contract  initiates  a  section  206 
proceeding  in  which  it  seeks  to  modify 
contract  provisions  that  do  not  relate  to 
stranded  costs,  it  will  have  to  show  that 
it  is  contrary  to  the  public  interest  not 
to  modify  the  contract. 

As  we  stated  in  Order  No.  888,  the 
most  productive  way  to  analyze  contract 
modification  issues  is  to  consider 
simultaneously  both  the  selling  public 
utilify's  claims,  if  any,  that  it  had  a 
reasonable  expectation  of  continuing  to 
serve  the  customer  beyond  the  term  of 
the  contract  and  the  customer's  claim,  if 
any,  that  the  contract  no  longer  is  just 
and  reasonable  and  therefore  ought  to  be 
modified.  We  said  that  if  a  customer 


"»824F.2dat  1019. 
""W.  al  1019-20. 


**■  We  note  thai  the  fact  that  a  contract  may  bind 
a  utility  to  a  Mobile-Siena  standard  does  not  mean 
that  the  customer  is  also  bound  to  that  standard. 
Unless  a  customer  specifically  waives  its  section 
206  just  and  reasonable  rights,  the  Commission 
construes  the  issue  in  favor  of  the  customer. 

"^  In  situations  in  which  a  customer  institutes  a 
section  206  proceeding  to  modify  a  contract  that 
binds  the  utility  to  a  Mobile-Siena  standard,  the 
utility  may  make  whatever  arguments  it  wants 
regarding  any  of  the  contract  terms,  including  those 
unrelated  to  stranded  costs,  but  will  be  bound  to  a 
Mobile-Siena  standard  for  contract  terms  that  do 
not  relate  to  stranded  costs. 

»}  FERC  SUts.  &  Regs,  at  31,664,  31.813:  mimeo 
at  86.  321. 


brings  a  claim  in  a  section  206 
proceeding  to  shorten  or  terminate  a 
contract,  the  selling  public  utilify  must 
bring  any  stranded  cost  claim  with 
respect  to  that  customer  in  that  section 
206  proceeding.  Ouj  goal  is  to  ensure 
that  all  of  the  issues  expected  to  be 
raised  by  the  parties  when  a  customer 
departs  a  utility's  generation  system  can 
be  efficiently  litigated  in  one 
proceeding.  Therefore,  we  have 
similarly  required  that  if  the  customer 
intends  to  claim  that  the  notice  or 
termination  provision  of  its  existing 
requirements  contract  is  luijust  and 
unreasonable,  it  must  present  that  claim 
in  any  proceeding  brought  by  the  selling 
public  utilify  to  seek  recovery  of 
stranded  costs.  We  disagree  with 
American  Forest  &  Paper's  argument 
that  it  is  a  "no- win"  situation  if  a 
customer  seeking  to  modify  a  contract 
must  present  that  claim  in  any  stranded 
cost  proceeding  brought  by  the  selling 
public  utility.  To  the  contrary, 
providing  the  customer  to  a  Mobile- 
Sierra  contract  with  the  opportunify  to 
demonstrate  that  its  contract  is  no 
longer  just  and  reasonable  and  that  its 
term  should  be  shortened  or  eliminated 
could  be  beneficial  to  the  customer, 
notwithstanding  the  customer's 
potential  stranded  cost  obligation.  As 
we  explained  in  the  Rule: 

(Gliven  the  industry  circumstances  now 
focing  us,  both  selling  utilities  and  their 
customers  ought  to  have  an  opportunity  to 
make  the  case  that  their  existing 
requirements  contracts  ought  to  be  modified. 
By  providing  both  buyers  and  sellers  this 
opportunity,  the  Commission  attempts  to 
strike  a  reasonable  balance  of  the  interests  of 
all  market  participants.!''^'! 

In  response  to  APPA's  analysis  of 
Northeast  Utilities,  it  is  true,  as  APPA 
asserts,  that  Northeast  Utilities  involved 
theConjjnission's  initial  r»view  of  a 
contract,  not  modification  of  a 
previously  accepted  and  approved 
contract,  and  that  the  contract  involved 
an  affiliate  transaction,  while  this 
rulemaking  is  targeted  at  arm's-length 
agreements.  However,  we  do  not  believe 
that  these  differences  bear  on  the 
precedential  value  of  this  case  to  the 
circumstances  presented  in  the  Ride.  To 
the  contrary,  we  believe  that  Northeast 
Utilities  provides  valuable  guidance 
concerning  application  of  the  public 
interest  standard  where,  as  here,  a 
fioilure  to  allow  limited  contract 
modification  may  harm  the  public 
interest  by  harming  third  parties. 

We  disagree  with  APPA's  contention 
that  the  Commission  should  have 
applied  the  "practically 


«*•  FERC  SUU.  ft  Regs,  at  31 .814;  mimeo  at  522- 
23. 
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insurmountable"  standard  from  "the 
classic  iow-rate'  case,  namely, 
Papago."*^  As  we  have  stated  on 
several  occasions,  "we  do  not  interpret 
the  public  interest  standard  of  review 
*  *   *  as  imposing  on  us  a  practically 
insurmountable  burden  in  situations  in 
which  we  are  protecting  non-parties  to 
a  contract."***  Additionally,  we  do  not 
interpret  the  public  interest  standard  as 
practically  insurmountable  in 
extraordinary  situations  such  as  this  one 
where  historic  statutory  and  regulatory 
changes  have  converged  to 
fundamentally  change  the  obligations  of 
utilities  and  the  markets  in  which  they 
and  their  customers  will  operate.  In  this 
circumstance,  we  believe  the  public 
interest  test  is  met  where  the 
Commission  determines  that  it  is 
necessary  to  allow  parties  to  seek 
contract  amendments  in  order  to  protect 
the  stability  and  financial  integrity  of 
the  electric  industry  in  general  during 
the  transition  to  competition  as  well  as 
the  interest  of  third  parties  affected  by 
the  transition.  This  type  of  situation 
simply  was  not  addressed  in  Papago. 

Congress  has  entrusted  the 
Commission  with  the  statutory 
responsibility  to  protect  the  public 
interest.  As  we  explained  in  Northeast 
Utilities  Service  Company:'*^ 

Protection  of  the  'public  interest'  provides 
the  justification  for  the  Commission's  power 
to  regulate  public  utilities  under  Fart  U  (of 
.  the  FPA|.  Specifically,  section  201(a)  of  the 
FPA  declares  'that  the  business  of 
transmitting  and  selling  electric  energy  for 
ultimate  distribution  to  the  public  is  affected 
with  a  public  interest'  and  that  federal 
regulation  of  matters  related  to  generation  (to 
the  extent  provided  in  Parts  D  and  HI  of  the 
FPA)  and  of  the  transmission  and  sale  at 
wholesale  of  electric  energy  in  interstate 


•*>  APPA  at  49.  It  should  be  noted  that,  as  the 
NorthiMt  UtiliUes  court  indicated,  the  Papago 
court's  description  of  the  public  interest  standard 
•■  "practically  insurmountable"  was  dictum.  55 
F.3d  at  691.  Further,  Papago  did  not  involve  a 
contractual  arrangement  for  rate  revision  where  the 
parties  "by  broad  waiver  *   *   *  eliminate  both  the 
utility's  right  to  make  immediately  effective  rale 
changes  under  §  205  and  the  Commission's  power 
to  impose  changes  under  $  206.  except  the 
indefeasible  right  of  the  Commission  under  $  206  to 
replace  rates  that  are  contrary  to  the  public 
interest."  Papago,  723  F.2d  at  953.  Iiistead.  Papago 
involved  a  contractual  regime  that  "contractually 
eliminateidl  the  utility's  right  to  make  immediately 
effective  rale  changes  under  §205  but  ileftl 
unaffected  the  power  of  the  Commission  under 
S  206  to  replace  no*  only  rates  that  are  contrary  to 
the  public  interest  but  also  rates  that  are  unjust, 
unreasonable,  or  unduly  discriminatory  or 
preferential  to  the  detriment  of  the  contracting 
purchaser."  Id.  See  also  id  at  953-54. 

•~  Southern  Company  Services.  Inc..  67  FERC 
^  61 .080  at  61 .228  (1994).  see  also  Florida  Power  h 
Light  Company.  67  FERC  161.141  at  61.398-99 
(1994). 

•*^66  FERC  161,332  at  62,061.  reh'g  denied.  68 
FERC  161 .041  (1994). 


commerce  'is  necessary  in  the  public 
interest.' 

Consistent  with  our  statutory 
obligations  under  the  FPA,  the 
Commission  has  an  overriding 
responsibility  to  protect  non-parties 
affected  by  Mobile-Siena  contracts, 
including  consumers,  to  ensure  that 
matters  entrusted  to  oiu  jiuisdiction 
function  smoothly  during  the 
restructuring  transition,  and  to  fairly 
balance  the  interests  of  utilities  and 
customers  during  the  transition.  ***  The 
ability  to  meet  our  overarching  public 
interest  responsibilities  would  be 
virtually  precluded  if  we  must  apply  a 
practically  insurmountable  standard  of 
review  before  we  can  take  action  to 
address  industry-wide  transition  issues. 

Rehearing  Requests  Supportiiig  Limited 
Transition  Period 

Several  entities  request  rehearing  of 
the  Commission's  decision  not  to 
establish  a  three-to  five-year  period 
within  which  stranded  cost  recovery 
could  be  raised.  They  assert  that  if  the 
Commission  truly  views  stranded 
investment  as  a  transition  process,  the 
transition  should  not  be  an  extended 
one.*** 

Commission  Conclusion 

The  Commission  will  deny  the 
requests  for  rehearing  on  this  point.  As 
we  explained  in  Order  No.  888, 
although  we  considered  limiting  the 
period  within  which  stranded  cost 
recovery  could  be  raised,  there  is  no 
uniform  time  remaining  on 
requirements  contracts  executed  on  or 
before  July  11,  1994.  *''o  As  a  result,  any 
limitation  on  the  period  in  which 
parties  could  propose  amendments 
covering  stranded  costs,  such  as  three 
years,  would  affect  market  participants 
unequally.  Those  with  long  terms 
remaining  on  their  contracts  coiUd 
object  that  immediately  addressing  the 
issue  would  not  be  cost  effective.  A 
utility  with  a  long  remaining  term  might 
not  even  seek  stranded  cost  recovery 
depending  on  the  competitive  value  of 
its  assets  near  the  end  of  the  contract 


•^66  FERC  at  62.081-«3;  see  also  Southern,  67 
FERC  at  61.228-29. 

•*•£.«..  Central  Montana  EC,  Cantral  Illinois 
Light. 

^'"U  is  not  possible  for  the  Commission  to  come 
up  with  a  reliable  yardstick  of  the  remaining  terms 
of  existing  requirements  contracts.  The 
Commission's  files  do  not  categorize  rate  schedules 
as  requirements,  coordination  and  transmission- 
only  contracts.  Moreover,  there  is  no  uniform 
format  for  requirements  contracts.  Many  have 
evergreen  provisions,  the  terminology  of  which 
varies  from  contract-to-contract  (e.g..  some  may  be 
year-to-year,  others  may  roll  over). 


term.*^'  However,  such  a  utility  would 
invariably  seek  to  preserve  its  option  to 
seek  stranded  cost  recovery  if  its  failure 
to  do  so  within  a  short  period  resulted    • 
in  a  waiver  of  its  right  to  do  so.  Having 
determined  that  it  is  generally 
appropriate  to  leave  in  place  existing 
requirements  contracts,  it  is  not  then 
reasonable  to  create  a  time  limitation  on 
stranded  cost  recovery  that  would 
encoiuage  a  supplier  to  seek  early 
termination  in  order  to  preserve  its 
stranded  cost  recovery  rights. 

On  this  basis,  we  believe  that  we  have 
adequately  explained  the  rationale  for 
our  decision  to  allow  stranded  cost 
claims  to  be  raised  at  any  time  prior  to 
the  termination  of  the  contract,  instead 
of  within  three  to  five  years  of  the 
effective  date  of  the  Rule. 

6.  Recovery  of  Stranded  Costs  Caused  by 
Retail-Tumed-Wholesale  Customers 

In  Order  No.  888,  we  concluded  that 
this  Commission  should  be  the  primary 
fonun  for  addressing  the  recovery  of 
stranded  costs  caused  by  a  retail-tumed- 
wholesale  customer.*^^  We  stated  that  if 
such  a  customer  is  able  to  reach  a  new 
generation  supplier  because  of  the  new 
open  access  (through  the  use  of  a  FERC- 
filed  open  access  transmission  tariff  or 
through  transmission  services  ordered 
pursuant  to  section  211  of  the  FPA).  any 
costs  stranded  as  a  result  of  this 
wholesale  transmission  access  should 
be  viewed  as  "wholesale  stranded 
costs."  We  explained  that  there  is  a 
clear  nexus  between  the  FERC- 
jurisdictional  transmission  access 
requirement  and  the  exposure  to  non- 
recovery  of  prudently  incurred  costs 
and  that,  in  these  circiunstances,  this 
Commission  should  be  the  primary 
fonun  for  addressing  recovery  of  such 
costs.  *'^ 

We  said  we  will  not  be  the  primary 
fonun  for  stranded  cost  recovery  in 
situations  in  which  an  existing 
municipal  utility  annexes  territory 
served  by  another  utility  or  otherwise 
expands  its  service  territory.  We 
indicated  that  in  these  situations  there 
is  no  direct  nexus  between  the  FERC- 
jurisdictional  transmission  access 
requirement  and  the  exposure  to  non- 
recovery  of  prudently  incurred  costs. 
The  risk  of  an  existing  municipal  utility 
expanding  its  territory  was  a  risk  prior 


*""  The  value  of  its  assets  could  vary  over  time  as 
new  technologies  emerge,  fuel  costs  fluctuate,  or 
envirorunental  requirements  change. 

67}  FERC  Suis.  *  Regs,  at  31,818-19:  mimeo  at 
534-37. 

*'"  We  indicated  that  we  will  require  the  same 
evidentiary  demonstration  for  recovery  of  stranded 
costs  horn  a  retail-tumed-wholesale  customer  (and 
will  apply  the  same  procedures  for  determining 
stranded  cost  obligation)  as  that  required  in  the  case 
of  a  wholesale  requirements  customer. 


to  the  Energy  Policy  Act  and  prior  to 
any  open  access  requirement. 

Nevertheless,  we  did  express  concern 
that  there  may  be  circumstances  in 
which  customers  and/or  utilities  could 
attempt,  through  indirect  use  of  open 
access  transmission,  to  circumvent  the 
ability  of  any  regulatory  commission — 
either  this  Commission  or  state 
commissions — to  address  recovery  of 
stranded  costs.  We  reserved  the  right  to 
address  such  situations  on  a  case-by- 
case  basis. 

Rehearing  Requests  Opposing  Retail- 
Tumed-Wholesale  Jurisdiction 

A  number  of  entities  challenge  the 
Commission's  assertion  that  costs 
associated  with  retail-tumed-wholesale 
customers  would  not  be  stranded  but  for 
the  FERC-jurisdictional  transmission 
access  requirement.  They  assert  that  the 
condition  precedent  to  municipalization 
is  the  operation  of  a  state  process,  and 
thus  that  it  caimot  be  the  case  that  the 
recovery  of  costs  caused  by  a  retail- 
tumed-wholesale  customer  is  "not 
subject  to  regulation  by  the  States." 
They  submit  that  such  costs  would  not 
be  stranded  but  for  the  action  of  state 
legislators  or  state  regulators  in  granting 
authority  for  the  customer's  status 
change.  They  argue  that  any  nexus  that 
the  Commission's  authority  under  the 
FPA  has  to  wholesale  transmission 
services  subsequently  provided  to  the 
new  wholesale  customer  is  entirely 
derivative  of  the  state's  action.*^* 

A  number  of  entities  argue  that 
jurisdiction  over  costs  that  are  stranded 
when  a  retail  customer  becomes  a 
wholesale  customer  should  be  left  to  the 
states  because  the  facilities  used  to 
provide  retail  service  to  these  retail 
customers  were  subject  to  state 
jurisdiction  and  were  included  in  retail 
rate  base  when  the  service  was 
rendered.*^'  They  argue  that  because  the 
Commission  had  no  jurisdiction  over 
the  public  utility  facilities  and  costs 
incurred  to  serve  retail-tumed- 
wholesale  customers,  it  has  no 
jurisdiction  to  address  those  public 
utility  costs  if  they  become  stranded. 
Thus,  according  to  these  entities,  the 
conversion  of  the  customer  from  retail 
to  wholesale  does  not  simultaneously 
effectuate  a  conversion  of  the  costs  from 
retail  to  wholesale. 

AR  Com  and  MO/KS  Coms  submit 
that  jurisdiction  over  the  costs  incurred 
for  historical  retail  customers  does  not 


shift  unless  the  parties  themselves  make 
those  costs  a  part  of  their  new  wholesale 
contract.  NY  Com  submits  that  the 
Commission  should  recognize  the  states' 
jurisdiction  to  set  the  level  of  stranded 
costs  associated  with  retail-tumed- 
wholesale  customers  to  be  recovered  in 
wholesale  transmission  rates  set  by 
FERC.  FL  Com  asserts  that  state 
authorities  are  in  a  better  position  to 
assess  the  extent  of  stranded  facilities 
and  their  costs,  and  that  the 
Commission's  involvement  should  be 
limited  to  that  requested  by  a  state  by 
petition. 

OH  Com  states  that  the  Commission's 
position  on  stranded  costs  ^sociated 
with  retail-ttuned-wholesale  customers 
invites  second-guessing  of  state 
commission  determinations  and 
encourages  forum  shopping  by 
introducing  more  than  one  stranded  cost 
treatment  within  a  single  state 
jurisdiction.  It  expresses  concem  that 
utilities  may  seek  to  creatively 
disaggregate  into  generation, 
transmission,  and  distribution 
companies  in  ways  to  deliberately  recast 
traditional  retail  relationships  as 
wholesale  in  an  effort  to  obtain 
favorable  regulatory  treatment  of 
stranded  costs. 

IN  Com  submits  that  Order  No.  888's 
treatment  of  stranded  costs  associated 
with  retail-tumed-wholesale  customers 
will  discourage  state  legislatures  bom 
making  miuiicipalization  more 
available.  VT  DPS  and  Valero  argue  that 
the  threat  of  a  stranded  cost  surcharge 
will  erect  a  new  barrier  to  the  formation 
of  mimicipal  utilities.  They  note  that  the 
Rule  refers  to  one  commenter's 
observation  that,  if  Otter  Tail  could  have 
made  a  stranded  cost  claim  against  the 
municipal  utility  that  Elbow  Lake 
planned  to  create,  Otter  Tail  would  not 
have  needed  to  refuse  to  wheel  and 
there  would  never  have  been  an  Otter 
Tail  case.  They  submit  that  the 
Commission  never  addressed  whether, 
or  why,  it  believed  the  point  to  be 
wrong. 

VT  DPS  and  Valero  also  assert  that  the 
Rule  represents  a  major  inconsistency 
with  prior  Commission  treatment  of 
municipalization.  They  submit  that  the 
Commission  historically  promoted 
franchise  competition  between 
municipalities  and  utilities  by  holding 
tariff  provisions  that  restrict  such 
competition  to  be  anticompetitive  and 
unreasonable.*^* 


American  Forest  &  Paper  submits  that 
recovery  of  100  percent  of  stranded 
costs  caused  by  municipalization  is 
inconsistent  with  the  Commission's 
actions  in  the  natural  gas  industry, 
where  the  Commission  has  encouraged 
competition  at  the  retail  level  through 
competitive  bypass  and  has  not  created 
barriers  to  competitive  entry  by 
imposing  transition  charges  or  exit  fees 
on  converting  customers.*''^ 

Nucor  objects  that  the  Rule  does  not 
address  the  substantive  findings,  the 
common  sense  rationale,  or  the 
jurisdictional  distinction  drawn  in 
United  Illuminating.^''*  It  contends  that 
the  Commission's  observation  in  Order 
No.  888  that  there  may  not  be  a  state 
regulatory  forum  for  the  recovery  of 
stranded  costs  associated  with  retail- 
tiuned-wholesale  customers  and  hence 
that  the  Commission  should  be  the 
primary  forum  for  addressing  such 
stranded  costs  is  flawed  because  there 
always  is  a  state  forum  to  address  such 
cost  recovery  (the  adequacy  of  the  relief 
provided  is  a  very  distinct  issue)  and 
open  access  transmission  does  not  and 
cannot  cause  retail  competition  to 
occur.*'' 

Commission  Conclusion 

We  will  reject  the  requests  for 
rehearing  of  our  decision  to  be  the 
primary  forum  for  addressing  the 
recovery  of  stranded  costs  caused  by 
retail-tumed-wholesale  customers.  We 
find  the  requests  for  rehearing  on  this 
issue  impersuasive.  While  it  may  be  the 
case,  as  some  entities  suggest,  that  state 
action  is  a  condition  precedent  to 
municipalization,  the  rehearing 
petitions  ignore  the  fact  that  the  Rule 
covers  situations  in  which  open  access 
is  also  a  condition  precedent  to  the 
municipalized  customers  leaving  their 
existing  supplier's  system.  Order  No. 
888  does  not  propose  that  the 
Commission  be  the  primary  forum  for 
stranded  cost  recovery  for  all  cases  of 
municipalization.  Instead,  our  holding' 
is  limited  to  those  cases  in  which  the 
new  wholesale  entity  uses  Commission- 
mandated  transmission  access.^o  obtain 
new  power  supply  on  behalf  of  retail 
customers  that  were  formerly  supplied 


"'Eg.,  NARUC.  TAPS.  Nucor.  Suffolk  County.  IL 
Com.  Multiple  Intervenors.  APPA,  CAMU.  W1  Com. 
NASUCA. 

*^>ff.«..  ELCON.  IL  Com.  IN  Com.  American 
Forest  &  Paper,  AR  Com.  MO/KS  Coms,  NJ  BPU, 
Suffolk  County.  WY  Com.  VA  Com.  FL  Com, 
NARUC,  TAPS. 


»'*VT  DPS  and  Valero  cite  in  this  regard  Florida 
Power  &Ught  Company.  8  FERC  161.121  (1979); 
Power  Authority  of  the  State  of  New  York  v.  FERC. 
743  F.2d  93  (2d  Qr.  1984):  Metropolitan 
Tran.<>porUtion  Authority  v.  FERC.  796  F.2d  584  (2d 
Cir.  1986). 


*"  American  Forest  ft  Paper  cites  in  support  of  its 
position  Great  Lakes  Gas  Transmission  Limited 
Partnership.  68  FERC  1 61.376  (1994). 

6^  United  Illuminating  Company.  63  FERC 
161.212.  reh'g  denied,  64  FERC  1 61.087  (1993) 
{United  Illuminating). 

''^  See  also  Suffolk  County  Rehearing 
(Commission's  analysis  in  United  Illuminating  was 
correct;  nothing  has  changed  to  warrant  the 
Commission's  rejecUon  of  that  analysis). 
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power  by  the  utility  providing  th»  — 
transmission  service.*** 

As  we  explained  in  Order  No.  888,  in 
such  cases  there  is  a  direct  nexus 
between  the  FERC-jorisdictional 
transmission  access  requirement  and  the 
exposure  to  non-recovery  of  costs 
stranded  as  a  result  of  this  wholesale 
transmission  access.  Thus,  the  stranded 
costs  associated  with  retail-turned- 
wholesale  customers  for  which  Order 
No.  888  provides  an  opportunity  for 
recovery  would  not  have  been  incurred 
but  for  the  action  of  this  Commission  in 
requiring  a  utility  to  make  unbundled 
transmission  services  available.  In  these 
cases,  the  former  bundled  retail 
customers  of  the  historical  supplying 
utility  (now  the  bundled  retail 
customers  of  the  new  municipal  system) 
would  not  have  obtained  access  to  new 
power  supply  but /or  the  Commission's 
order  mandating  transmission.  Without 
the  regulatory  mandate  to  provide 
access,  the  utility  would  have  indirectly 
continued  sales  to  the  same  retail 
customers  because  the  new  municipal 
utility  purchasing  power  on  the  retail 
customers'  behalf  would  have  had  no 
way  to  reach  other  power  suppliers.  In 
this  situation,  there  would  be  no 
stranded  generation  costs.  In  other 
words,  the  creation  of  a  municipal 
utility  intermediary  to  purchase  power 
at  wholesale  would  not,  by  itself,  trigger 
stranded  costs.  Rather,  it  is  the  access 
from  the  historical  supplier  of  the 
bundled  retail  customers  that  is  the 
condition  precedent  to  reaching  other 
power  suppliers  and  thereby  triggering 
stranded  costs.  Therefore,  there  is  a 
clear  causal  nexus  between  the  stranded 
costs  and  the  availability  and  use  of  the 
tariff  required  by  the  Commission. 

Costs  that  are  exposed  to  nonrecovery 
when  a  retail  customer  or  a  newly- 
created  wholesale  power  sales  customer 
ceases  to  purchase  power  from  the 
utility  and  does  not  use  the  utility's 
transmission  system  to  reach  a  new 
generation  supplier  (e.g.,  through  self- 
generation  or  use  of  another  utility's 
transmission  system)  do  not  meet  the 
definition  of  "wholesale  stranded  costs" 
for  which  the  Rule  provides  an 
opportuni^  for  recovery.  Such  costs  are 
outside  the  scope  of  the  Rule  because 
such  costs  would  not  be  stranded  as  a 
direct  result  of  the  new  open  access. 


**°In  the  caae  of  muoicipalizalion.  the  bundled 
retail  customen  of  a  local  utility  become  the 
bundled  retail  customens  of  the  new  municipal 
utility.  As  explained  above,  we  call  this  a  "relail- 
turoed-wholesale  customer"  situation  because  the 
new  municipal  entity  in  effect  "stands  in  the  shoes" 
of  the  retail  customers  for  purposes  of  obtaining 
wholesale  transmission  access  and  new  power 
fupply. 


In  response  to  the  argument  that 
conversion  of  a  customer  from  retail  to 
wholesale  would  not  simultaneously 
effectuate  a  conversion  of  the  costs  from 
retail  to  wholesale,  we  believe  this 
argument  confuses  the  issue.  We  note 
that  we  have  defined  stranded  costs  as 
wholesale  or  retail  on  the  basis  of 
whether  wholesale  or  retail  open  access 
is  the  cause  of  the  costs  being  stranded, 
not  on  the  basis  of  the  original  retail  or 
wholesale  characteristic  of  the  costs. 
Thus,  even  though  costs  may  have  been 
originally  incurred  as  retail-related 
costs,  the  precipitating  event  that  results 
in  such  costs  being  stranded  in  the 
retail-tumed-wholesale  customer 
scenario  is  the  use  by  the  new  wholesale 
customer  of  the  Commission-mandated 
tariff.  When  a  customer  is  able  to  use 
the  Commission-required  tariff  to  reach 
another  generation  supplier,  it  causes 
the  utility  to  incur  an  economic  cost  in 
providing  transmission  service  that  is 
equal  to  the  foregone  revenues  that  the 
utility  reasonably  expected  to  receive 
under  a  state  regulatory  regime.  Thus, 
because  of  the  causal  nexus  between  the 
use  of  a  former  supplying  utility's 
Commission-mandated  transmission 
tariff  and  the  potential  for  foregone 
revenues  by  that  utility  as  a  result  of  the 
Commission-required  access,  the  costs 
stranded  by  a  retail-tumed-wholesale 
customer  are  properly  viewed  as 
economic  costs  that  are  jurisdictional  to 
this  Commission. 

In  response  to  those  entities  that 
express  concern  that  the  Commission's 
position  on  stranded  costs  associated 
with  retail-tumed-wholesale  customers 
invites  second-guessing  of  state 
commission  determinations,  we 
emphasize  that  we  have  assumed 
primary  authority  to  address  such  costs 
only  in  a  limited  category  of  cases 
where  there  is  a  direct  nexus  between 
the  availability  of  Commission-required 
open  access  and  the  stranding  of  costs 
when  the  former  customer  uses  the 
former  supplying  utility's  transmission 
system  (through  its  open  access  tariff  or 
a  section  211  order)  to  reach  a  new 
supplier.  We  indicated  in  Order  No.  888 
that  if  the  state  has  permitted  any 
recovery  from  departing  retail-tumed- 
wholesale  customers,  such  amount  will 
not  be  stranded  for  purposes  of  this 
Rule.  We  will  deduct  that  amount  from 
the  costs  for  which  the  utility  will  be 
allowed  to  seek  recovery  under  this 
Rule  from  the  Commission.  In  so  doing, 
however,  we  are  not  second-guessing 
the  states  as  to  what  a  utility  may 
recover  under  state  law.  Additionally, 
we  will  give  great  weight  in  our 
proceedings  to  a  state's  view  of  what 
might  be  recoverable. 


We  also  reject  the  argument  that  the 
Commission's  position  on  stranded 
costs  associated  with  retail-tumed- 
wholesale  customers  encourages  forum 
shopping.  To  the  contrary,  as  we  said  in 
Order  No.  888,  to  avoid  forum  shopping 
and  duplicative  litigation  of  the  issue, 
we  expect  parties  to  raise  claims  before 
this  Commission  in  the  first  instance. 
We  believe  that  this  Commission  should 
be  the  primary  forum  because,  without 
the  open  access  provided  by  the  Rule, 
the  new  mimicipal  utility  would  not  be 
able  to  reach  a  new  supplier  and.  as  a 
result,  would  not  cause  the  utility  to 
incur  stranded  costs  (as  defined  in  this 
Rule). 

We  reject  as  misplaced  arguments  that 
the  Rule  represents  a  major 
inconsistency  with  the  Commission's 
historical  promotion  of  franchise 
competition  between  municipalities  and 
utilities  and  that  it  will  discourage 
municipalization.**'  It  continues  to  be 
the  Commission's  policy  to  encourage 
competition.  Indeed,  the  goal  of  Order 
No.  888  is  to  remove  impediments  to 
competition  in  the  wholesale  bulk 
power  marketplace  and  to  bring  more 
efficient,  lower  cost  power  to  the 
Nation's  electricity  consumers. 
However,  the  purpose  of  the  stranded 
cost  policy  is  neither  to  encourage  nor 
to  discourage  municipalization,  but 
rather  to  facilitate  a  fair  transition  to 
competition  and  to  ensure  stability  in 
the  industry  during  that  transition.  As 
we  discuss  elsewhere  in  this  order,  we 
believe  that  this  Commission  must 
address  the  recovery  of  the  costs  of 
moving  from  a  monopoly-regulated 
regime  to  one  in  which  all  sellers  can 
compete  on  a  fair  basis  and  in  which 
electricity  is  more  competitively  priced. 
On  this  basis,  we  believe  that  if  a  new 
wholesale  entity  such  as  a  mimicipal 
utility  uses  Commission-required  open 
access  to  reach  a  new  supplier  on  behalf 
of  its  retail  customers  (previously  retail 
customers  of  the  former  supplier),  the 
former  supplying  utility  should  be  given 
an  opportunity  to  recover  legitimate, 
prudent  and  verifiable  costs  that  it 


<*'  In  response  to  VT  DPS  and  Valero,  we  note 
that  whether  or  not  Otter  Tail  may  have  agreed  to 
wheel  power  for  the  municipal  utility  that  Ellxtw 
Lake  planned  to  create  if  Otter  Tail  could  have 
made  a  stranded  cost  claim  against  that  municipal 
utility  is  of  no  moment  to  the  Commission's 
decision  in  Order  No.  888  to  allow  utilities  the 
opportunity  to  seek  recovery  of  stranded  costs 
associated  with  retail-tumed-wholesale  customers. 
The  Court  in  Otter  Tail  did  not  address  the  stranded 
cost  issue  because  it  was  not  presented  in  that  case. 
Nor  was  the  Court  presented  with  the  extraordinary 
circumstances — the  historic  statutory  and 
regulatory  changes,  including  the  requirement  of 
open  access,  that  have  converged  to  fundamentally 
change  the  obligations  of  utilities  and  the  markets 
in  which  they  operate— that  have  justified  this 
Commission's  Order  No.  888  stranded  cost  policy. 
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incurred  under  the  prior  regulatory 
regime  to  serve  that  customer. 

In  response  to  American  Forest  & 
Paper's  argument  that  recovery  of  100 
percent  of  stranded  costs  caused  by 
municipalization  is  inconsistent  with 
the  Commission's  policy  in  the  natural 
gas  industry  of  allowing  competitive 
bypass  without  imposing  transition 
charges  or  exit  fees  on  converting 
customers,  we  note  that  industrial  gas 
customers  who  bypass  a  local 
distribution  company's  (LDC)  facilities 
do  not  escape  transition  costs  quite  so 
easily  as  suggested  by  American  Forest 
&  Paper.  It  is  true  that,  when  the  end 
user  bypasses  the  LDC  to  reach  an 
interstate  pipeline  different  from  the 
pipeline  serving  the  LDC,  the 
Commission  views  the  bypass  as  a  risk 
of  competition  from  which  the  LDC 
should  not  be  shielded.**^  However, 
when  the  end  user  bypasses  the  LDC  to 
reach  the  same  interstate  pipeline  that 
serves  the  LDC,  the  Commission  may 
take  certain  actions  to  minimize  adverse 
effects  on  the  LDC  and  its  remaining 
customers.**"  Moreover,  an  end  user 
that  bypasses  an  LDC  to  reach  the  same 
pipeline  that  serves  the  LDC  would,  in 
any  event,  be  allocated  a  share  of  the 
pipeline's  gas  supply  realignment  costs 
(if  any),  since  those  costs  are  allocated 
based  on  current  contract  demand  (or 
usage).***  Accordingly,  we  see  no 
inconsistency  between  our  bypass 
policy  for  the  natural  gas  industry  and 
Order  No.  888's  treatment  of  stranded 
costs  associated  with  retail-tumed- 
wholesale  customers.  Similar  to  our 
refusal  to  shield  LDCs  from  the  adverse 
effects  of  an  end  user's  bypass  to  reach 
a  different  pipeline  than  serves  the  LDC, 
Order  No.  888  does  not  provide  an 
opportunity  for  stranded  cost  recovery 
where  a  retail-tumed-wholesale 
customer  uses  another  utility's 
transmission  system  to  reach  a  new 
supplier.  As  we  note  above,  the 
opportunity  for  recovery  of  stranded 
costs  associated  with  retail-tumed- 
wholesale  customers  is  limited  to  those 
cases  in  which  the  former  retail 


*"  Texas  Gas  Transmission  Corporation,  65  FERC 
161.275(1993). 

"'Texas  Gas  Transmission  Corporation,  69  FERC 
161.245.  wh'g.  70  FTKC  161.207  (1995)  (requiring 
pipeline  to  offer  LDC  a  reduction  in  its  contract 
demand). 

**•  Sep  Southern  Natural  Gas  Company.  75  FERC 
1 61 .046  at  61.158  (1996):  Arcadian  Corporation  v. 
Southern  Natural  Gas  Company.  67  fTERC  1 61.176 
at  61.538  (1994).  See  also  United  Distribution 
Companies.  88  F.3d  at  1181.  As  the  United 
Distribution  Companies  court  noted,  the 
Commission  has  given  an  LDC  relief  (and  required 
the  bypassing  customer  to  bear  its  share  of 
transition  costs)  if  the  LDC  can  show  a  direct  nexus 
between  the  bypass  and  the  pipeline,  although  the 
Commission  has  declined  to  adopt  a  generic  rule 
addressing  this  issue.  88  F.3d  at  1180-81. 


customer  obtains  (either  directly  or 
through  another  wholesale  transmission 
purchaser)  unbundled  transmission 
services  fitjm  its  former  supplying 
utility.  In  the  case  of  an  end  use 
customer  bypassing  the  LDC  to  reach 
the  same  pipeline  that  serves  the  LDC, 
the  end  use  customer  would  similarly 
be  allocated  a  share  of  the  pipeline's  gas 
supply  realignment  costs.  As  a  result, 
American  Forest  &  Paper's  attempt  to 
rely  on  the  Commission's  gas  bypass 
policy  is  misplaced. 

We  also  disagree  with  those  entities 
that  argue  that  the  Commission  has 
failed  to  adequately  distinguish  Order 
No.  888's  treatment  of  stranded  costs 
associated  with  retail-tumed-wholesale 
customers  with  the  Commission's 
decision  in  United  Illuminating.  As  we 
stated  in  Order  No.  888,  we  recognize 
that  we  took  a  different  approach  to 
stranded  cost  recovery  associated  with 
retail-tumed-wholesale  customers  in 
United  Illuminating,  where  we 
suggested  that  state  and  local  regulatory 
authorities  or  the  courts  should  be  able 
to  provide  an  adequate  forum  to  address 
retail  franchise  matters,  including 
recovery  of  stranded  costs  caused  by 
municipalization,  but  said  we  would 
consider  revisiting  the  question  if 
United  Illuminating  could  demonstrate 
the  lack  of  a  forum.***  However,  we 
explained  that  since  the  issuance  of  that 
decision  We  have  had  an  opportunity  to 
re-analyze  the  nature  of  the  stranded 
cost  problem  when  a  retail  customer 
becomes  a  wholesale  customer, 
including  the  potential  that  there  might 
not  be  a  state  regulatory  forum  for 
recovery  of  such  costs.  In  these 
circumstances,  we  have  determined  that 
where  such  costs  are  stranded  as  a 
direct  result  of  Commission-mandated 
wholesale  transmission  access,  these 
costs  should  be  viewed  as  costs  of  the 
transition  to  competitive  wholesale  bulk 
power  markets  and  this  Commission 
should  be  the  primary  forum  for 
addressing  their  recovery. 

In  response  to  Nucor's  objection  that 
there  always  is  a  state  forum  to  address 
stranded  cost  recovery  associated  with 
retail-tumed-wholesale  customers,  with 
the  adequacy  of  the  relief  being  a 
distinct  issue,  we  clarify  that  our 
primary  concem  in  retail-tumed- 
wholesale  situations  is  not  whether 
there  is  an  adequate  state  regulatory 
forum  for  the  recovery  of  stranded  costs 
associated  with  retail-tumed-wholesale 
customers.  Rather,  our  primary  concem 
is  that  wholesale  customers  (whether  or 
not  formerly  retail)  should  be 
responsible  for  the  costs  incurred  to 
meet  their  power  needs  that  are 


stranded  when  they  use  the  wholesale 
transmission  ordered  by  this 
Commission  to  reach  new  suppliers. 
Our  decision  to  be  the  primary  forum  in 
the  case  of  stranded  costs  asstxiated 
with  retail-tumed-wholesale  customers 
is  based  on  the  causal  nexus  between 
regulatory-mandated  wholesale 
transmission  access  and  the  stranding  of 
costs  when  a  new  mimicipal  utility  uses 
such  access  to  obtain  new  power  supply 
on  behalf  of  retail  customers  previously 
served  by  the  former  supplying  utility. 

Rehearing  Requests  Seeking  Expansion 
of  Retail-TuniMl- Wholesale  Jurisdiction 

Other  entities  seek  rehearing  of  the 
Commission's  decision  not  to  be  the 
primary  forum  for  stranded  cost 
recovery  in  situations  in  which  an 
existing  municipal  utility  annexes 
territory  served  by  another  utility  or 
otherwise  expands  its  service 
territory.***  A  number  of  them  argue 
that  the  loss  of  existing  retail  customers 
through  municipal  annexations  or 
expansions  is  no  different  from  the  loss 
of  retail  customers  through  new 
municipalization  because  existing 
municipal  systems  are  likely  to  use 
Commission-jurisdictional  open  access 
transmission  to  obtain  resources  to 
supply  power  to  the  annexed  loads.**^ 
They  submit  that,  just  as  with  newly- 
municipalized  customers,  such  costs 
would  not  be  stranded  but  for  the  action 
of  this  Commission. 

Some  of  these  entities  express 
concem  that  the  Rule  will  encourage 
retail-tumed-wholesale  transactions  to 
be  undertaken  as  annexations  rather 
than  through  the  formation  of  new 
entities  to  avoid  stranded  costs.  *** 
Public  Service  Co  of  CO  contends  that 
Order  No.  888,  in  conjunction  with  the 
Commission's  section  211  order  in 
American  Municipal  Power  Ohio, 
Inc.,**'  may  facilitate  municipal 
annexations  by  enabling  municipal 
systems  to  serve  new  territory  thurough 
the  establishment  of  second  delivery 
points. 

Coalition  for  Economic  Competition 
and  Puget  also  argue  that  the 
Commission  must  consider  stranded 


•"63  FERC  at  62.583-84. 


***E.g..  EEI.  SoCal  Edison.  Centerior,  Atlantic 
City.  PSEAG.  Puget.  Public  Service  Co  of  00. 
Coalition  for  Economic  Competition. 

'^E.g..  EEI,  SoCal  Edison.  PSEAG.  Puget.  Public 
Service  Co  of  CO.  Coalition  for  Economic 
Competition.  Coalition  for  Economic  Competition 
suggests,  for  example,  that  villages  and  large 
industrial  customers  may  opt  to  join  existing 
municipal  systems  that,  in  most  cases,  will  use 
Commission-jurisdictional  transmission  tariffs  to 
obtain  resources  to  supply  power  to  the  annexed 
loads. 

***  E.g.,  EEI.  Coalition  for  Economic  Competition. 
Atlantic  aty.  Puget.  Public  Service  Co  of  CO. 

"»  74  FERC  1 61 .086.  final  order  directing 
transmission  serrice.  76  FERC  1 61.265  (1996). 
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costs  that  arise  from  municipal 
expansion  in  order  to  satisfy  its 
statutory  obligation  under  the  FPA  to 
"set  just  and  reasonable"  rates.  They 
contend  that  there  is  no  justification  for 
charging  one  rate  to  former  retail 
customers  taking  transmission  services 
through  a  new  municipal  utility  and 
another  rale  to  those  taking  service 
through  municipal  annexation  or 
through  use  of  another  utility's 
transmission  system. 

PSE&C  suggests  that  the  distinction 
between  new  municipalization  on  the 
one  hand  and  municipal  annexation  or 
expansion  on  the  other  hand  may  lead 
to  unnecessary  controversy  and 
litigation  as  entities  wrangle  over 
whether  a  given  expansion/annexation 
is  really  an  expansion  or  a 
mimicipalization.  It  says  that  a  situation 
could  aj  ise  where  a  municipality  serves 
one  town  in  order  to  serve  thousands  of 
additional  customers  in  a  second  town. 
According  to  PSE&G,  it  is  not  clear  from 
the  Rule  whether  the  Commission 
would  consider  this  an  expansion  of  a 
municipality's  service  territory  or  a  new 
municipalization. 

Puget  submits  that  the  stranded  cost 
recovery  mechanism  must  not  be  subject 
to  being  frustrated  by  simple  artifices 
such  as  having  the  new  supplier 
(instead  of  the  departing  customer) 
request  and  contract  for  transmission 
service.  SoCal  Edison  seeks  clarification 
of  the  Commission's  authority  to 
mandate  stranded  cost  recovery  if  a 
retail  customer  disconnects  from  a 
utility's  system  and  accesses  another 
generation  supplier  by  interconnecting 
with  a  public  power  entity  (who  in  txun 
would  interconnect  with  a  neighboring 
jurisdictional  utility).  It  asks  the 
Commission  to  clarify  that  such  a 
transaction  effectively  constitutes  a 
municipalization,  not  an  expansion  of  a 
service  territory,  and  that  the 
Commission,  under  FPA  section  211, 
can  compel  the  recovery  of  stranded 
costs  by  having  the  "new"  jurisdictional 
utility  assess  a  stranded  cost  charge  and 
pass  the  revenues  on  to  the  utility  from 
whose  system  the  customer  departed. 

SoCal  Edison  seeks  several  additional 
clarifications.  It  states  that  it 
understands  that  the  Commission's 
primary  forum  status  in  no  way 
prevents  or  interferes  with  a  state's 
authority  to  order  stranded  cost 
recovery  from  departing  retail 
customers.  If  this  is  not  the  case.  SoCal 
Edison  seeks  rehearing  on  this  issue. 
SoCal  Edison  also  asks  the  Conunission 
to  clarify  that  the  Commission  retains 
the  discretion  to  defer  to  a  state 
stranded  cost  calculation  methodology' 
if  appropriate  to  do  so  on  the  facts  of  a 
particular  case. 


Comniission  Conclusion 

We  have  carefully  reviewed  the 
arguments  made  by  petitioners  seeking 
rehearing  of  our  decision  not  to  be  the 
primary  forum  for  stranded  cost 
recovery  in  the  case  of  municipal 
annexations.  Based  on  that  review  we 
have  decided  to  reconsider  our  decision. 
This  conclusion  is  based  in  large  part 
upon  the  very  significant  similarities 
between  the  creation  of  a  new  municipal 
utility  system  (also  referred  to  as 
municipalization)  and  the  expansion  of 
an  existing  municipal  utility  system 
(e.g.,  through  annexation  of  additional 
retail  service  territory).  We  recognize 
that  the  same  nexus  to  Commission- 
required  transmission  access  that  forms 
the  basis  for  our  decision  to  allow  a 
utility  to  seek  stranded  cost  recovery  in 
cases  of  new  municipalization — use  of 
the  former  supplying  utility's 
transmission  systtsui — is  likely  to  be 
present  in  some  cases  of  municipal 
annexation.  In  the  case  of  both  new 
municipalizations  and  annexations,  the 
bundled  retail  customers  of  a  local 
utility  become  the  bundled  retail 
customers  of  a  mimicipal  utility  (in  one 
case  a  new  municipal  utility,  in  the 
other  an  existing  municipal  utility)  that 
will  use  the  transmission  system  of  the 
retail  customers'  former  supplier  in 
order  to  access  other  suppliers. 

As  we  explain  above,  in  a  "retail- 
tumed-wholesale  customer"  situation, 
such  as  the  creation  of  a  municipal 
utility  system,  a  newly-created  entity 
becomes  a  wholesale  power  purchaser 
on  behalf  of  the  retail  customers.  It  is 
the  conduit  by  which  retail  customers, 
if  they  cannot  obtain  direct  retail  access, 
can  reach  power  siippliers  other  than 
their  historical  local  utility  power 
supplier.  Although  the  retail  customers 
remain  bundled  retail  customers,  in  that 
they  become  the  bundled  customers  of 
the  new  entity,  we  call  this  a  "retail- 
turned- wholesale  customer"  situation 
because  the  new  entity  in  effect  "stands 
in  the  shoes"  of  the  retail  customers  for 
purposes  of  obtaining  wholesale 
transmission  access  and  new  power 
supply.  The  same  analogy  applies  to 
newly-annexed  customers;  they  become 
"new"  wholesale  customers  in  the  sense 
that  the  wholesale  entity  obtains 
transmission  and  new  power  supply  on 
their  behalf. 

Accordingly,  we  clarify  that  this 
Commission  will  be  the  primary  forum 
for  addressing  the  recovery  of  stranded 
costs  if  an  existing  municipal  utility 
uses  the  transmission  system  of  its 
aiuiexed  retail  customers'  former 
supplier  to  access  new  suppliers  to 
serve  the  annexed  load.  As  long  as 
Commission-required  transmission 


access  (the  former  supplier's  open 
access  tariff  or  transmission  services 
ordered  under  FPA  section  211)  is  the 
vehicle  that  enables  an  existing 
municipal  utility  to  obtain  power 
supplies  to  serve  annexed  loads,  we 
believe  that  any  costs  stranded  as  a 
result  of  this  wholesale  transmission 
access  are  properly  viewed  as  economic 
costs  that  are  jurisdictional  to  this 
Commission.  In  such  a  case,  the 
bundled  retail  customers  that  are 
annexed  by  an  existing  municipal  utility 
would,  through  the  municipal  utility, 
use  the  transmission  system  of  their 
former  supplier  to  obtain  access  to  new 
supplies  and  thereby  expose  their 
former  supplier  to  non-recovery  of 
prudently  incurred  costs.  As  in  the  case 
of  new  municipal  systems  that  use  the 
transmission  system  of  their  retail 
customers'  former  supplier,  such  costs 
would  not  be  stranded  but  for  the  action 
of  this  Commission  in  requiring  a  utility 
to  make  unbundled  transmission 
services  available.*** 

Just  as  we  will  not  be  the  primary 
forum  for  stranded  cost  recovery  for  all 
new  municipalizations,  so  also  we  will 
not  be  the  primary  forum  for  stranded 
cost  recovery  for  all  cases  of  municipal 
annexation.  Instead,  our  holding  is 
limited  to  those  cases  in  which  the 
existing  municipal  system  uses 
Commission-mandated  transmission 
access  from  the  aiuiexed  customets' 
former  supplying  utility  to  obtain  power 
from  a  new  supplier.  Costs  that  are 
exposed  to  nonrecovery  when  an 
existing  municipal  utility  does  not  use 
the  transmission  system  of  the  retail 
customers'  former  supplier  to  reach  a 
new  generation  supplier  (e.g.,  through 
self-generation  or  use  of  another  utility's 
transmission  system)  do  not  meet  the 
definition  of  "wholesale  stranded  costs" 
for  which  the  Rule  provides  an 
opportunity  for  recovery.  Such  costs  are 
outside  the  scope  of  the  Rule  because 
such  costs  would  not  be  stranded  as  a 
direct  result  of  Commission-required 
transmission  access. 


'^  SoCal  Edison  requests  clarification  that  a 
transaction  in  which  a  retail  customer  disconnects 
from  a  utility's  system  and  accesses  another 
generation  supplier  by  interconnecting  with  a 
public  power  entity,  who  in  turn  would 
interconnect  with  a  neighboring  iurisdiclional 
utility,  constitutes  a  municipalization,  not  an 
expansion  of  a  service  territory.  Because  we  have 
decided  to  treat  municipal  annexations  (or 
expansions)  and  new  municipalizations  similarly 
for  purposes  of  stranded  cost  recovery  under  the 
Rule.  SoCal  Edison's  request  is  moot  to  the  extent 
that  it  envisions  a  scenario  in  which  the  former 
supplier's  transmission  system  is  used  to  access  a 
new  generation  supplier.  However,  as  discussed 
below,  the  Rule  would  not  provide  an  opportunity 
to  seek  recovery  of  stranded  costs  if  the  municipal 
entity  in  the  scenario  described  by  SoCal  Edison 
does  not  use  the  former  supplier's  transmission 
system. 


We  reject  as  misplaced  the  argument 
that  the  Commission,  by  failing  to 
address  cpsts  that  arise  if  a  municipal 
utility  (whether  a  new  municipal  utility 
or  an  existing  municipal  utility  that 
annexes  additional  retail  customer 
territory)  does  not  use  the  historical 
supplying  utility's  transmission  system, 
has  not  met  its  statutory  obligation  to 
"set  just  and  reasonable"  rates.  The 
Commission  in  this  rulemaking  has  not 
determined  any  utility's  just  and 
reasonable  rates.  Further,  Order  No.  888 
does  not  by  its  terms  bar  the  recovery 
of  costs  that  do  not  result  from  the  use 
of  Com.nission-required  transmission 
access.  Utilities  may,  as  before,  seek 
recovery  of  such  non-open  access- 
related  costs  on  a  case-by-case  basis  in 
individual  rate  proceedings.  The 
Commission  will  not  prejudge  those 
issues  here. 

As  we  indicated  in  Order  No.  888,  we 
also  are  concerned  that  there  may  be 
circumstances  in  which  customers  and/ 
or  utilities  could  attempt,  through 
indirect  use  of  open  access 
transmission,  to  circumvent  the  ability 
of  any  regulatory  commission — either 
this  Commission  or  state  commissions — 
to  address  recovery  of  stranded  costs.*" 
We  reiterate  that  we  reserve  the  right  to 
address  such  situations  on  a  case-by- 
case  basis. 

We  share  the  concern  expressed  by 
Puget  that  a  retail-tiuned-wholesale 
customer  should  not  be  allowed  to 
avoid  any  stranded  cost  obligation  that 
it  may  have  under  Order  No.  888  simply 
by  having  its  new  supplier  be  the  entity 
that  requests  and  contracts  for 
transmission  service  from  the  former 
supplying  utility.  We  clarify  that  the 
opportunity  for  recovery  of  stranded 
costs  associated  with  retail-tumed- 
wholesale  customers  under  Order  No. 
888  applies  if  the  transmission  system 
of  the  former  supplier  is  used  to 
transmit  the  newly  obtained  power 
supplies  to  the  departing  retail 
customer,  regardless  of  whether  the 
customer  or  its  new  supplier  is  the 
actual  entity  that  requests  and  contracts 
for  the  unbundled  transmission  service. 
We  have  revised  the  definition  of 
"wholesale  stranded  cost"  in  section 
35.26(b)(l)(ii)  accordingly  to  include  the 
situation  in  which  the  retail  customer 
subsequently  becomes,  either  directly  or 
through  another  wholesale  transmission 
piurhaser,  an  unbundled  wholesale 
transmission  services  customer  of  the 
former  supplying  utility. 

We  clarify  in  response  to  SoCal 
Edison's  request  that  our  decision  to  be 
the  primary  forum  for  recovery  of 


stranded  costs  from  retail-tiuned- 
wholesale  customers  is  not  intended  to 
prevent  or  to  interfere  with  the  authority 
of  a  state  to  permit  any  recovery  from 
departing  retail  customers,  such  as  by 
imposing  an  exit  fee  prior  to  creating  the 
wholesale  entify.  As  we  indicated  in 
Order  No.  888,  if  the  state  has  permitted 
any  such  recovery  from  a  departing 
retail-tumed-wholesale  customer,  that 
amount  will  not  in  fact  be  stranded. 
Accordingly,  we  will  deduct  that 
amoimt  from  the  costs  for  which  the 
utility  will  be  allowed  to  seek  recovery 
from  this  Commission. ^'^ 

We  clarify  in  response  to  SoCal 
Edison's  request  that  the  Commission 
has  the  discretion  to  defer  to  a  state 
stranded  cost  calculation  methodology. 
However,  because  we  recognize  that 
state  retail  access  plans  may  present 
questions  that  need  to  be  addressed  on 
a  case-by-case  basis,  we  will  consider 
whether  to  exercise  that  discretion  on  a 
case-by-case  basis. 

7.  Recovery  of  Stranded  Costs  Caused  by 
Retail  Wheeling 

In  Order  No.  888,  we  concluded  that 
both  this  Commission  and  the  states 
have  the  legal  authorify  to  address 
stranded  costs  that  result  when  retail 
customers  obtain  retail  wheeling  in 
order  to  reach  a  different  generation 
supplier,  and  that  utilities  are  entitled, 
from  both  a  legal  and  a  policy 
perspective,  to  an  opportimify  to 
recover  all  of  their  prudently  inciured 
costs.**'  We  explained  that  this 
Commission's  authority  to  address  retail 
stranded  costs  (i.e.,  stranded  costs 
associated  with  retail  wheeling 
customers)  is  based  on  oiu  jurisdiction 
over  the  rates,  terms,  and  conditions  of 
unbundled  retail  transmission  in 
interstate  conunerce  by  public  utilities, 
and  that  the  authorify  of  state 
commissions  to  address  retail  stranded 
costs  is  based  on  their  jiu-isdiction  over 
local  distribution  facilities  and  the 
service  of  delivering  electric  energy  to 
end  users.  Because  it  is  a  state  decision 
to  permit  or  to  require  the  retail 
wheeling  that  causes  stranded  costs  to 
occiu,  we  decided  we  generally  will 
leave  it  to  state  regulatory  authorities  to 
deal  with  any  stranded  costs  occasioned 
by  retail  wheeling.  The  only 
circumstance  in  which  we  will  entertain 
requests  to  recover  stranded  costs 
caused  by  retail  wheeling  is  when  the 
state  regulatory  authorify  **•  does  not 


»»<  FERC  Stau.  ft  Regt.  at  31.819;  mimeo  at  536- 
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"^  FERC  StaU.  &  Regs,  at  31.819;  mimeo  at  537. 

"» FERC  Stats.  &  Regs,  at  31,824-26:  mimeo  at 
553-58. 

***  "Stale  regulatory  authority"  has  the  same 
meaning  as  provided  in  section  3(21)  of  the  FPA: 

'State  regulatory  authority'  has  the  same  meaning 
as  the  term  'State  commission',  except  that  in  the 


have  authorify  under  state  law  to 
address  stranded  costs  when  the  retail 
wheeling  is  required.  In  such  a  case,  we 
will  permit  a  utility  to  seek  a  customer- 
specific  surcharge  to  be  added  to  an 
unbiuidled  transmission  rate. 

We  noted  that  most  states  have  a 
niunber  of  mechanisms  for  addressing 
stranded  costs  caused  by  retail 
wheeling.  We  indicated  that  rates  for 
services  using  facilities  used  in  local 
distribution  to  make  a  retail  sale  are 
state-jurisdictional,  and  that  states  will 
be  free  to  impose  stranded  costs  caused 
by  retail  wheeling  on  facilities  or 
services  used  in  local  distribution.  We 
also  said  that  states  may  use  their 
jurisdiction  over  local  distribution 
facilities  or  services  to  recover  so-called 
stranded  benefits. 

We  stated  that  we  believe  our 
approach  to  stranded  costs  associated 
with  retail  wheeling  customers 
represents  an  appropriate  balance 
between  federal  and  state  interests  that 
ensures  that  the  rates  for  transmission  in 
interstate  commerce  by  public  utilities 
(except  in  a  narrow  circumstance)  will 
not  be  burdened  by  retail  costs. 

We  expressed  concern  about  the  cost- 
shifting  potential  in  a  holding  company 
or  other  multi-state  situation,  where 
denial  of  retail  stranded  cost  recovery 
by  a  state  regulatory  authority  could, 
through  operation  of  the  reserve 
equalization  formula  in  a  Commission- 
jiuisdictional  intra-system  agreement, 
inappropriately  shift  the  disallowed 
costs  to  affiliated  operating  companies 
in  other  states.  We  said  that  we  will  deal 
with  such  situations  if  they  arise 
pursuant  to  public  utilify  filings  imder 
section  205  or  complaints  under  section 
206.  Tlius,  the  need  to  amend  a 
jurisdictional  agreement  to  prevent 
stranded  costs  associated  with  retail 
wheeling  customers  from  being  shifted 
to  customers  in  other  states  will  be 
addressed  on  a  case-by-case  basis.  We 
encouraged  the  affected  state 
commissions  in  such  situations  to  seek 
a  mutually  agreeable  approach  to  this 
potential  problem.  If  such  a  consensus 
solution  resulted  in  a  filing  to  modify  a 
jurisdictional  agreement,  we  indicated 
that  we  would  accord  such  a  proposal 
deference,  particularly  if  other 
interested  parties  support  the  filing.  In 
the  event  that  the  state  commissions  and 
other  interested  parties  cannot  reach 
consensus  that  would  prevent  cost 
shifting,  we  said  that  the  Commission 
would  ultimately  have  to  resolve  the 


case  of  an  electric  utility  with  respect  to  which  the 
Tenness^  Valley  Authority  has  ratemaking 
authority  (as  defined  in  section  3  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978).  such  term 
means  the  Tennessee  Valley  Authority. 
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appropriate  treatment  of  suf:h  stranded 
costs. 

Rehearing  Requests  Opposing  Any 
Conunission  Involvement  in  Stranded 
Costo  Associated  With  Retail  Wheeling 
Customers 

A  number  of  entities  dispute  the 
Commission's  statement  that  both  it  and 
the  states  have  the  legal  authority  to 
address  stranded  costs  that  result  from 
retail  wheeling.  Central  Illinois  Light 
contends  that  the  Commission's  claim  of 
dual  jurisdiction  is  inconsistent  with 
FPC  V.  Southern  California  Edison 
Company.*'*^  It  says  that  the  court  in 
that  case  recognized  that  Congress 
meant  to  draw  a  bright  line  easily 
ascertained  between  state  and  federal 
jurisdiction,  making  unnecessary  case- 
by-case  analysis.  Central  Illinois  Light 
asserts  that  the  Commission  has  stepped 
over  the  bright  line  into  the  states' 
exclusive  jurisdiction  over  retail  rates. 

lA  Com  seeks  rehearing  of  the 
Commission's  assertion  o^concurrent 
jurisdiction  with  state  authorities  over 
stranded  costs  associated  with  retail 
wheeling  customers  on  the  ground  that 
it  is  based  on  the  Commission's 
erroneous  assertion  of  jurisdiction  over 
unbundled  retail  transmission. 

IL  Com  says  that  regardless  of 
whether  the  Commission's  claim  of 
jurisdiction  over  retail  transmission  is 
upheld,  the  Commission's  ruling  that 
there  is  joint  jurisdiction  over  retail 
stranded  costs  is  in  error.  According  to 
IL  Com.  the  Commission  has  no 
authority  over  such  stranded  costs.  IL 
Com  also  disputes  the  Commission's 
characterization  of  the  derivation  of 
state  authority  to  address  such  stranded 
costs.  It  says  that  state  commission 
authority  does  not  derive  only  from 
states'  jurisdiction  over  local 
distribution  facilities  and  the  service  of 
delivering  electric  energy  to  end  users. 
IL  Com  submits  that  state  conmiission 
authority  to  address  retail  stranded  costs 
derives  from  the  existence  of  state 
commission  jurisdiction  over  the 
fiacilities  and  costs  at  the  time  of  their 
incurrence. 

A  number  of  entities  contend  that 
Commission  jurisdiction  over 
transmission  facilities  used  in  interstate 
coQunerce  does  not  give  it  jurisdiction 
over  stranded  investment  in  retail 
generating  assets.*'^  Several  argue  that 


the  fact  that  a  retail  wheeling  customer 
might  need  transmission  access  from  its 
former  supplier  does  not  change  the 
character  of  the  costs  that  are  stranded. 
They  maintain  that  retail  stranded  costs 
are  not  costs  of  providing  unbundled 
transmission  service,  but  are  costs 
associated  with  providing  what  was 
formerly  bundled  retail  service,  over 
which  the  Commission  has  no 
jurisdiction.*^^ 

Several  entities  argue  that  it  is  solely 
the  action  of  the  state  that  allows  a 
given  utility's  retail  customers  to  seek 
alternative  sources  of  supply;  therefore, 
there  is  no  nexus  between  the 
Commission's  wholesale  transmission 
rule  and  any  costs  that  might  be 
stranded  by  a  state-established  customer 
choice  regime.*** 

A  number  of  entities  submit  that  the 
provision  of  FPA  section  201  that 
federal  regulation  is  "to  extend  only  to 
those  matters  which  are  not  subject  to 
regulation  by  the  States"  bars  any 
attempt  by  the  Commission  to  displace 
or  supplant  an  admittedly  legitimate 
exercise  of  state  authority  over  retail 
stranded  cosU.*»«  NASUCA  submits  that 
all  state  commissions  have  the  authority 
to  establish  just  and  reasonable  rates  for 
the  retail  electric  utilities  in  their 
respective  jurisdictions.'**  It  maintains 
that  only  state  regulators  are  in  a 
position  to  rule  on  the  treatment  of  costs 
that  were  allowed  in  retail  rates 
pursuant  to  state  laws;  the  Commission 
has  no  knowledge  or  expertise  regarding 
the  specific  state  legal  frameworks  in 
which  these  costs  were  included  in 
rates.  NY  Com  argues  that  the 
Commission  does  not  have  jurisdiction 
to  determine  the  rate  treatment  of  costs 
devoted  to  retail  service  and,  thus,  lacks 
authority  to  allow  recovery  if  a  state 
decides  not  to  do  so. 

VA  Com  argues  that  section  201(b)(1) 
of  the  n*A  restricts  the  Commission's 
jurisdiction  to  wholesale  sales.  It  says 


•"378  U.S.  205.  21&-16  (1964). 

*■*£.{..  Cantral  Illinois  Light.  IN  CoDsumer 
Counaelor.  IN  Consuman.  Nucor.  FL  Com.  Wl  Cora. 
VA  Com.  AR  Cora.  MO/KS  Com.  OH  Com.  APPA. 
For  aKample.  FL  Com  asserts  that  costs  for  facilities 
thai  ate  currmtly  under  the  jurisdiction  of  state 
authorities  do  not  become  the  Commission'^ 
jurisdiction  because  retail  wheeling  is  instituted;  in 
■OS,  the  states  approved  both  the 


construction  and  the  cost  recovery  for  these 
facilities  under  bundled  rate  structures.  FL  Com 
submits  that  the  states  are  in  a  better  position  to 
judge  the  extent  and  value  of  assets  that  may 
become  stranded  as  a  result  of  retail  wheeling. 

•^  E.g..  APPA.  AR  Com.  MO/KS  Coms.  OH  Com. 

•"E.g..  NARUC.  TAPS. 

<^E.g..  NASUCA.  NY  Com.  WY  Com.  NARUC 
The  Consumer's  Utility  Counsel  Division  of  the 
Georgia  Governor's  Office  of  Consumer  Affairs  filed 
comments  on  June  24.  1996.  in  support  of  NARUC's 
request  for  rehearing  on  the  jurisdictional  issues 
pertaining  to  the  recovery  of  retail  stranded  costs. 
While  answers  to  requests  for  rehearing  generally 
are  not  permitted.  18  CFR  385.213(aH2)  (1996).  we 
will  depart  from  our  general  rule  because  of  the 
significant  nature  of  this  proceeding  and  will  accept 
these  comments. 

'"According  to  NASUCA.  whether  or  not  that 
authority  includes  a  requirement  that  a  utility 
receive  100  percent  return  on  stranded  costs  (or 
something  less)  is  a  matter  to  be  determined  by  the 
state  courts  and  legislatures. 


that  a  departing  retail  customer  remains 
a  retail  customer,  regardless  of  the 
supplier.  VA  Cora  concludes  that  no 
portion  of  the  transaction  is  a  wholesale 
sale,  and  that  there  are  no  wholesale 
costs  associated  with  a  retail  wheeling 
transaction.'"' 

A  number  of  entities  seek  rehearing  of 
the  Commission's  decision  that  it  will 
entertain  stranded  cost  claims  when  the 
state  regulatory  authority  does  not  have 
authority  under  state  law  to  address 
stranded  costs  when  the  retail  wheeling 
is  required.'oz  NARUC  submits  that 
Congress  did  not  intend  the 
Commission  to  become  involved  in 
adjudicating  legal  questions  regarding 
the  breadth  of  state  law  authority 
granted  state  commissions  by  their 
legislatures.  NARUC  expresses  concern 
that  the  Commission  would  second- 
guess  a  state  cost  recovery 
determination  and  promote  forum 
shopping.  Once  a  balance  has  been 
struck  at  the  state  level  concerning  the 
terms  of  restructiu-ing,  NARUC  submits 
that  it  is  inconceivable  that  the 
Commission  would  have  either  the 
desire  or  authority  to  second-guess  a 
state's  legislative  and  regulatory 
pnx:esses. 

Several  entities  object  that  the 
Commission  effectively  would  authorize 
recovery  of  stranded  costs  associated 
with  a  retail  wheeling  customer  if  a  state 
legislature  withholds  from  the  state 
regulatory  agency  the  authority  to 
approve  stranded  cost  recovery.'"'  They 
submit  that  just  because  a  state  has  not 
given  its  regulatory  commission  the 
authority  to  impose  stranded  costs  in 
the  case  of  retail  wheeling  does  not 
confer  jurisdiction  on  the  Commission 
to  impose  such  charges.  They  contend 
that  the  state  legislature  should  be  the 
final  arbiter  of  state  policy.  IL  Com 
submits  that  if  a  state  legislature 
chooses  not  to  give  its  state  commission 
the  authority  to  act  on  stranded  costs, 
"that  can  be  taken  as  a  clear  indication 
that  the  state's  legislature  most  certainly 
does  not  want  FERC  to  address 
them."  '**  Central  Illinois  Light  objects 
that  the  Commission  has  offered  no 
reason  why  it  will  accept  the  decision 


'o'  See  also  AR  Com  (one  retail  transaction  is 
replaced  by  another  retail  transaction:  there  is  no 
wholesale  transaction  and  no  wholesale  costs  over 
which  the  Commission  has  jurisdiction). 

"nf.g  .  NARUC.  Central  Illinois  Ught,  IN  Com. 
American  Forest  k  Paper.  IN  Coiuumer  Counselor. 
IN  Consumers,  IL  Com. 

'^^  E.g..  Central  Illinois  Light.  IN  Com.  American 
Forest  ft  Paper.  IN  Consumer  Counselor,  IN 
Consumers.  IL  Com.  TX  Com  considers  that  it  has 
the  power  to  address  stranded  cost  issues  related  to 
retail  transmission  service. 

'o*  IL  Com  at  38  (emphasis  in  original). 
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of  the  regulatory  agency,  but  not  that  of 
the  legislature. 

AMP-Ohio  and  Cleveland  ask  the 
Commission  to  clarify  that  its  deference 
to  the  determinations  of  the  states  is  to 
the  authority  of  the  states  as  exercised 
through  state  legislative  bodies  (and 
other  political  subdivisions  with 
legislative  authority)  as  well  as  to  state 
regulatory  bodies.  "They  submit  that  if 
the  state  legislature,  or  a  local 
government  acting  in  accordance  with 
its  authority,  enacts  retail  wheeling 
legislation  that  expressly  limits  the 
ability  of  its  regulatory  body  to  permit 
recovery  of  stranded  costs,  even  barring 
all  such  recovery,  the  Commission 
should  not  become  involved. 

Several  entities  ask  the  Commission 
to  clarify  that  Order  No.  888  does  not 
permit  utilities  to  apply  to  the 
Commission  for  recovery  of  stranded 
costs  associated  with  a  retail  wheeling 
customer  when  a  state  regulatory 
authority  has  "addressed"  a  request  for 
the  same  stranded  costs  but  has  not 
allowed  100  percent  recovery.'*** 
ELCON  gives  two  hypothetical 
examples  to  which  it  asks  the 
Commission  to  respond:  one  where  a 
state  regulatory  authority  possesses  full 
stranded  cost  recovery  auUiority  but 
allows  only  50  percent  recovery;  the 
other  where  the  state  legislature 
provides  the  state  regulatory  authority 
by  statute  with  the  power  to  permit 
recovery  of  up  to  50  percent  of 
identiGed  stranded  costs. 

Commission  Conclusion 

We  reaffirm  our  conclusion  that  both 
this  Commission  and  the  states  have  the 
legal  authority  to  address  stranded  costs 
that  result  when  retail  customers  obtain 
retail  wheeling  in  interstate  commerce 
from  public  utilities  in  order  to  reach  a 
different  generation  supplier,  but  that, 
because  it  is  a  state  decision  to  permit 
or  require  the  retail  wheeling  that 
causes  retail  stranded  costs  to  occur,  we 
will  leave  it  to  state  regulatory 
authorities  to  deal  with  any  stranded 
costs  occasioned  by  retail  wheeling.  The 
only  circumstance  in  which  we  will 
entertain  requests  to  recover  stranded 
costs  caused  by  retail  wheeling  is  when 
the  state  regulatory  authorify  does  not 
have  authorify  under  state  law  to 
address  stranded  costs  when  the  retail 
wheeling  is  required. 

We  will  reject  the  requests  for 
rehearing  that  oppose  any  Commission 
involvement  in  stranded  costs 
associated  with  retail  wheeling 
customers.  We  disagree  with  those 
entities  that  challenge  our  conclusion 
that  both  this  Commission  and  the  states 


have  the  legal  authorify  to  address 
stranded  costs  that  result  from  retail 
wheeling  (variously  described  by  those 
entities  as  dual,  concurrent,  or  joint 
jurisdiction).  The  Commission 
explained  in  detail  in  Order  No.  888  the 
legal  basis  for  concluding  that  this 
Commission  and  the  state  commissions 
each  have  jurisdiction  over  separate 
aspects  of  a  retail  wheeling 
transaction.'"*  This  Commission  has 
jurisdiction  over  the  rates,  terms,  and 
conditions  of  unbundled  retail 
transmission  in  interstate  commerce  by 
public  utilities.  State  commissions  have 
jurisdiction  over  local  distribution 
facilities  and  the  service  of  delivering 
electric  energy  to  end  users.  Based  on 
our  respective  jurisdictions  over 
separate  aspects  of  the  retail  wheeling 
transaction,  we  believe  either  has  the 
authorify  to  provide  the  former 
supplying  utilify  with  an  opportunify  to 
recover  costs  stranded  when  the 
departing  customer  uses  retail 
transmission  in  interstate  commerce  to 
reach  a  new  supplier,  but  that  here, 
unlike  the  retail-tumed-wholesale 
scenario,  the  state  commission  shoidd 
be  the  primary  forum  because  these 
costs  are  stranded  by  the  action  of  the 
state.  We  would  act  only  if  the  primary 
forum  is  not  available.  We  have  made  a 
policy  decision  that  this  Commission 
will  step  in  to  fill  a  regulatory  "gap" 
that  could  result  in  no  effective  forum 
under  which  utilities  would  have  an 
opportunify  to  seek  recovery  of 
prudently  incurred  costs. 

Several  entities  argue  that  the 
Commission  does  not  have  jurisdiction 
over  stranded  investment  in  retail 
generating  assets,  that  use  of 
Commission-jurisdictional  transmission 
does  not  change  the  character  of  the 
costs  that  are  stranded,  that  stranded 
costs  associated  with  retail  wheeling 
customers  are  not  costs  of  providing 
unbundled  transmission  service,  hut  are 
costs  associated  with  providing  what 
was  formerly  bundled  retail  service,  and 
that  only  state  regulators  are  in  a 
position  to  rule  on  the  treatment  of  costs 
that  were  allowed  in  retail  rates 
pursuant  to  state  laws.  While  we  agree 
that  stranded  costs  associated  with  retail 
wheeling  are  costs  that  are  retail  in 
character  in  the  sense  that  they  are  in 
retail  bundled  rates  ^nd  become 
stranded  as  a  result  of  retail  wheeling 
required  by  the  state  commission,  we  do 
not  believe  this  precludes  the 
Commission  from  exercising 
jurisdiction  in  the  limited 
circumstances  of  the  Rule. 


As  an  initial  matter,  we  note  that 
there  are  rarely  separate  retail  and 
wholesale  generating  facilities.  Retail 
customers  and  wholesale  requirements 
customers  get  energy  frxim  the  same 
facilities,  each  buying  a  "slice  of  the 
system."  Typically  all  generating  assets 
go  into  both  the  retail  and  the  wholesale 
rate  bases  for  determining  retail  and 
wholesale  rates.  Rates  are  determined  by 
allocating  the  total  generating  costs 
among  customer  classes.  The  parties 
confuse  the  issue  before  us  to  the  extent 
they  suggest  that  state  commissions,  not 
this  Commission,  have  "jurisdiction" 
over  certain  "costs."  Neither  the  state 
commissions  nor  this  Commission  has 
exclusive  jurisdiction  over  "costs."  Each 
regulatory  authorify  has  jurisdiction  to 
determine  "rates"  for  services  subject  to 
its  jurisdiction  and,  in  determining 
rates,  may  take  into  account  all  of  the 
costs  incurred  by  the  utilify.  Under 
historical  cost-of-service  rateraaking, 
each  regulatory  authorify,  in  exercising 
its  respective  ratemaking  jurisdiction, 
reviews  the  total  costs  incurred  by  a 
utilify  to  provide  service  and  makes  its 
separate  and  independent  determination 
of  what  costs  may  be  recovered  through 
rates  within  its  jurisdiction.'"' 
Generating  costs  continually  shift 
between  retail  and  wholesale  rates  over 
time.'** 


'"»  E.g..  EIjCON.  NASUCA.  IL  Com.  NY  Com. 


^»  See  FERC  Stats,  ft  Regs,  at  31 .780-45;  mimeo 
at  427-42  and  AppandiK  G. 


'"^  If  a  utility  is  regulated  by  both  this 
Commission  and  a  stale  commission,  each 
commission,  in  setting  cost-of-service  rates  within 
its  jurisdictioo.  will  separately  and  independently 
determine  the  utility's  total  cost  of  providing 
service  (also  known  as  the  utility's  total  revenue 
requirement).  This  will  be  based  on  the  expenses 
incurred  in  providing  service  and  a  reasonable 
profit  on  the  utility's  assets  that  are  used  to  provide 
the  service.  The  commissions  may  differ  as  to  vrhat 
assets  are  appropriately  included  in  total  rate  base, 
what  other  costs  are  appropriately  included  in  the 
total  cost  of  service,  and  what  rate  of  return  should 
be  permitted.  Once  each  regulatory  authority  hat 
determined  the  appropriate  total  revenue 
requirement,  it  then  will  determine  what  portion  of 
that  total  revenue  requirement  should  be  borne  by 
the  utility's  wholesale  customers  and  what  share 
should  be  borne  by  retail  customers  (also  called  coat 
allocation).  Each  commission  may  also  reach 
different  conclusions  on  this  split  as  well.  Thus, 
under  historical  cost-based  ratemaking,  regulatory 
authorities  do  not  carve  out  so-called  "wholesale 
costs"  that  only  this  Commission  can  take  into 
account  in  determining  rates  subject  to  its 
jurisdiction  or  so-called  "retail  costs"  that  only  a 
state  commission  can  take  into  account  in 
determining  rates  subject  to  state  jurisdiction. 
Additionally,  this  Commission  and  state 
commisaions  tiave  the  discretion  to  determine 
whether  costs  are  appropriately  recovered  through 
a  transmission,  generation,  or  distribution 
component  of  a  rate  (also  called  functkmalization 
of  costs)  within  their  respective  jurisdictions. 

'""  We  reject  arguments  that  stranded  retail 
generation  costs  are  not  a  coat  of  providing 
unbundled  retail  transmission.  While  such  costs  an 
not  a  cost  of  operating  the  physical  transmission 
system,  nevertheless,  they  are  an  economic  coat 
incurred  as  a  result  of  being  required  to  provide 
retail  transmission. 
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More  importantly,  both  the  state 
commission  and  this  Commission  have 
a  responsibility  to  oversee  the  financial 
health  of  the  utilities  we  regulate.  Each 
has  jurisdiction  to  make  judgments 
about  recovery  of  the  costs  of  the  assets 
in  the  utility's  total  rate  base.  Utilities 
are  entitled  to  a  regulatory  forum  that 
can  adjudicate  claims  that  they  are  or 
are  not  entitled  to  recovery  of  costs 
incurred  regardless  of  the  initial  retail  or 
wholesale  "character"  of  those  costs, 
and  we  believe  we  have  the  authority 
and  obligation  to  fill  a  regulatory  "gap" 
that  could  occur.'*'' 

In  resp>onse  to  the  argument  that  it  is 
solely  the  action  of  the  state  that  allows 
a  retail  customer  to  seek  alternative 
sources  of  supply  and.  as  a  result,  there 
is  no  nexus  between  the  Commission's 
wholesale  transmission  rule  and  any 
costs  that  might  be  stranded  by  a  state- 
established  customer  choice  regime,  we 
agree.  Indeed,  as  we  indicate  in  Order 
No.  888,  we  decided  to  leave  it  to  state 
regulatory  authorities  to  deal  with  any 
stranded  costs  occasioned  by  retail 
wheeling  (with  a  limited  exception) 
because  it  is  a  state  decision  to  permit 
or  require  the  retail  wheeling  in  the  first 
instance  that  causes  retail  stranded  costs 
to  occur.  Our  determination,  as 
explained  above,  is  to  fill  any  regulatory 
gap  that  arises  as  a  result  of  interstate 
wheeling.  We  believe  that  it  is  necessary 
for  the  Commission  to  act  as  a  backstop 
in  this  limited  instance  to  ensure  that 
costs  stranded  as  a  result  of  retail 
wheeling  do  not  go  unrecovered  because 
the  state  regulatory  authority  lacks  the 
authority  under  state  law  to  address 
such  costs.  At  the  same  time,  as  we 
stated  in  Order  No.  888.  we  believe  that 
most  states  have  a  number  of 
mechanisms  for  addressing  stranded 
costs  caused  by  retail  wheeling.  We 
emphasize  that  this  Rule  is  not  intended 
to  preempt  the  exercise  of  any  existing 
state  authority  with  respect  to  the 
assessment  of  a  stranded  cost  or 
stranded  benefits  charge  on  a  retail 
customer  that  obtains  retail  wheeling. 

In  response  to  argiunents  that  the 
Commission's  decision  will  result  in 
second-guessing  or  interfering  with  a 
state's  legislative  processes  and 


^■*Tlu(  is  not  ■  regulatory  "gap"  in  the  lenae  that 
the  Commission  would  be  asserting  authority  over 
matters  not  within  its  juhstliction.  However,  the 
Commission  would  be  ftlling  a  regulatory  "gap"  to 
the  extant  that  the  utility  normally  would  have  the 
opportunity  lo  seek  approval  from  its  state 
regulatory  coounission  to  recover  costs  in  retail 
rates  from  a  departing  retail  customer  or  to 
reallocate  those  costs  lo  other  retail  customers.  In 
circumstances  where  the  utility  does  not  have  this 
opportunity  because  the  state  regulatory  authority 
has  no  authonly  to  address  the  issue,  we  m^ y 
appropnately  fill  (his  regulatory  "gap"  to  permit 
recovery  ht>m  the  departing  customer  thiou^  the 
retail  transmission  rate. 


decisions,  we  believe  these  arguments 
are  premature.  As  a  general  matter,  we 
do  not  expect  that  our  decision  to  be  a 
backstop  will  interfere  with  legislative 
decisions  that  specifically  address 
stranded  cost  matters  and  the  scope  of 
the  state  regulatory  authority's  authority 
in  determining  stranded  costs.  If  states 
or  parties  to  a  retail  stranded  cost 
recovery  case  brought  before  this 
Commission  believe  that  a  Commission 
decision  on  the  issue  would  interfere 
with  state  legislative  decisions,  they 
should  raise  their  arguments,  and 
support  therefore,  at  that  time. 

We  clarify  that  Order  No.  888  does 
not  permit  utilities  to  seek  recovery 
&om  the  Commission  of  stranded  costs 
associated  with  retail  wheeling 
customers  if  a  state  regulatory  authority 
with  authority  to  address  retail 
wheeling  stranded  costs  has  in  fact 
addressed  such  costs,  regardless  of 
whether  the  state  regulatory  authority 
has  allowed  full  recovery,  partial 
recovery,  or  no  recovery. 

Rehearing  Requests  Supporting 
Broader  )urisdiction  Over  Stranded 
Costs  Associated  With  Retail  Wheeling 
Customers 

A  number  of  entities  seek  rehearing  of 
the  Commission's  decision  not  to  serve 
as  a  backstop  for  all  stranded  costs 
associated  with  retail  wheeling 
customers.  Some  assert  that  the 
Commission  has  the  legal  authority  to 
address  independently  stranded  costs 
that  arise  from  retail  wheeling  and  that 
the  Commission  cannot  lawfully 
abdicate  or  delegate  such  authority  to 
the  states. ''°  Coalition  for  Economic 
Competition  submits  that  the 
Commission  correctly  concluded  that  it 
has  jurisdiction  over  retail  transmission 
rates,  terms  and  conditions  and  the 
authority  to  address  retail  wheeling 
stranded  costs.  Thus,  it  argues  that  the 
Commission  is  without  the  power  to 
make  a  "policy  determination"  that 
results  in  the  Conunission  not 
exercising  its  legal  authority  over 
stranded  costs  associated  with  retail 
wheeling  customers.  It  asserts  that,  just 
as  the  Commission  recognizes  that  it 
"cannot  simply  turn  over  its 
jurisdiction"  to  the  states  to  determine 
facilities  subject  to  Commission 
jurisdiction,^' '  the  Commission  cannot 
turn  over  its  jurisdiction  to  establish 
stranded  cost  charges  that  it  correctly 
determined  it  has  the  authority  to 
establish.  Coalition  for  Economic 
Competition  argues  that  the 
Commission  should  adopt  a  stranded 


cost  recovery  policy  similar  to  the 
policy  the  Conunission  has  adopted 
with  respect  to  the  determination  of 
state/federal  jurisdiction,  whereby  the 
Commission  would  defer  to  state 
stranded  cost  determinations  so  long  as 
they  are  consistent  with  the 
Commission's  policy. 

Utilities  For  Improved  Transition 
argues  that  the  Commission's  authority 
over  public  utility  rates  for  the 
transmission  of  electric  power,  both 
wholesale  and  retail,  is  plenary  and 
exclusive.  As  a  result,  it  submits  that  the 
Commission  may  not  avoid 
responsibility  for  costs  stranded  by 
transmission  of  retail  power.^'^  Illinois 
Power  contends  that  Congress  did  not 
authorize  the  Commission  to  reject 
jiuisdictional  rate  filings  whenever  the 
Commission  regards  the  state 
commissions  as  a  more  convenient  or 
appropriate  forum. 

EEI  and  the  Coalition  for  Economic 
Competition  contend  that  virtually  all 
retail  stranded  costs  can  only  occiu- 
through  the  vehicle  of  Commission- 
jurisdictional  transmission  in  interstate 
commerce.  They  submit  that  the 
Commission,  having  recognized  the 
clear  nexus  between  FERC-jurisdictional 
transmission  and  stranded  costs  in  the 
retail-tumed-wholesale  context,  cannot 
fail  to  recognize  the  same  clear  nexus  in 
the  retail  wheeling  context. 

Utilities  For  Improved  Transition  says 
that  it  is  legally  immaterial  whether 
stranded  costs  are  caused  by  the 
Commission's  ordering  the  transmission 
or  the  states'  doing  so;  the  determining 
factor  is  who  has  the  jurisdiction  to 
make  the  rates  for  the  service,  not  who 
has  the  jurisdiction  to  order  the  service. 

Coalition  for  Economic  Competition 
and  Utilities  For  Improved  Transition 
contend  that  the  Commission  must 
consider  stranded  costs  that  arise  from 
retail  wheeling  in  order  to  satisfy  its 
statutory  obligation  under  the  FPA  to 
"set  just  and  reasonable"  rates. 
Coalition  for  Economic  Competition 
maintains  that  FPA  sections  201,  205 
and  206  do  not  give  the  Commission  the 
flexibility  to  allow  stranded  costs  in 
certain  jurisdictional  wheeling  rates 
(e.g.,  wholesale  wheeling  and  new 
municipalizations)  but  to  exclude  them 
from  other  jurisdictional  wheeling  rates 
[e.g.,  retail  wheeling,  municipal 


'""E.g.  Utilities  For  Improved  Transition, 
Coalition  for  Economic  Competition. 

"■  FEKC  Stats  k  Regs,  at  31.784;  mimeo  at  439 


''■'Utilities  For  Improved  Transition  argues  that, 
based  on  Consolidated  Edison  Company  of  New 
York.  Inc..  15  FERC  161.174  at  61.405  (1981)  and 
other  cases,  the  Commission  has  jurisdiction  over 
the  entire  delivery  service  (rendered  on  both  the 
transmission  and  local  distribution  facilities)  as  a 
transmission  transaction.  Utilities  For  Improved 
Transition  submits  that  states  do  not  have  authority 
over  rales  on  local  distribution  facilities  used  to 
complete  a  transmission  transaction. 
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annexation,  and  byp>ass).''3  Utilities  For 
Unproved  Transition  says  that  the  just 
and  reasonable  standard  requires  the 
Commission  to  backstop  the  states  to 
ensure  that  there  is  full  stranded  cost 
recovery.  It  objects  that  Order  No.  888's 
disposition  of  jurisdiction  creates  a 
problem  of  cross-class  discrimination 
(wholesale  versus  retail)  and  inter-class 
discrimination  (some  retail  versus  the 
remainder  of  the  retail). 

Coalition  for  Economic  Competition 
further  argues  that  the  Commission's 
failure  to  address  all  stranded  costs 
associated  with  retail  wheeling 
customers  will  result  in  an  improper 
taking  under  the  Constitution.^'*  It  also 
argues  that  the  Commission  is  not 
permitted  to  disregard  its  findings  in 
Order  No.  888  which,  according  to 
Coalition  for  Economic  Competition, 
"inexorably"  lead  to  the  conclusion  that 
Commission  action  on  "all"  stranded 
costs  (including  retail  whseling,    . 
municipal  annexation,  and  bypass 
stranded  costs)  is  required.' '^ 

Illinois  Power  argues  that  the  FPA 
does  not  authorize  the  Commission  to 
discriminate  among  utilities  based  on 
the  state  of  their  residence,  and  that  the 
Commission  must  allow  all  utilities  to 
seek  interstate  rate  recovery  of  just  and 
reasonable  retail  stranded  costs.  Illinois 
Power  asserts  that  the  Rule  will  lead  to 
the  absurd,  luiduly  discriminatory  result 
that  utilities  located  in  states  whose 
legislatures  have  failed  to  provide  for 
stranded  cost  recovery  will  be  "better  off 
than  those  located  in  states  that  provide 
for  only  limited  stranded  cost  recovery. 
It  supports  use  of  the  Commission's 
statutory  authority  to  establish  a 
uniform,  national  method  for  retail 
stranded  cost  recovery. 

Coalition  for  Economic  Competition 
also  contends  that  the  Commission's 
decision  to  let  the  states  deal  with  retail 
stranded  costs  is  arbitrary  and 
capricious  because  the  Commission 
failed  to  consider  the  arguments  that 
stranded  cost  opponents  will  make 
before  state  commissions,  such  as  that  a 
state  lacks  jurisdiction  to  impose 
stranded  cost  charges  or  that  the  state 
imposition  of  such  charges  may  be 
preempted  or  found  to  be  an  undue 
burden  on  interstate  conmierce.  It 
further  argues  that  the  Commission's 
reliance  on  state  jurisdiction  over  the 


service  of  delivering  electric  energy  to 
the  end  user  does  not  reflect  reasoned 
decisionmaking.  It  submits  that  the 
Commission  has  failed  to  consider  that 
the  sale  of  electric  energy  may  take 
place  outside  of  the  state  into  which  the 
energy  is  transmitted,  in  which  case  the 
state  commission  may  have  no 
jurisdiction  over  either  the  sale  or  the 
transmission  of  the  energy  and, 
accordingly,  no  authority  to  consider 
stranded  costs. 

A  number  of  entities  ask  the 
Conunission  to  act  on  requests  for  retail 
stranded  cost  recovery  when  the  state 
commission  lacks  authority  or  has 
authority  to  order  recovery,  but  has 
declined  to  do  so  or  has  only  allowed 
partial  recovery."* 

Lastly,  TX  Com  notes  that  section 
35.26(d)  (dealing  with  recovery  of  retail 
stranded  costs)  refers  only  to  public 
utilities.  It  suggests  that  the  omission  of 
a  reference  to  transmitting  utilities 
appears  to  be  inadvertent  and  should  be 
corrected. 

Commission  Conclusion 

The  Commission  will  reject  the 
requests  for  rehearing  of  our  decision 
not  to  assume  a  back^op  role  for  all 
stranded  costs  associated  with  retail 
wheeling  customers.  We  explained  in 
Order  No.  888  that  commenters  that 
describe  our  action  as  an  luilawful 
abdication  or  delegation  of  authority 
misconstrue  the  nature  of  our  decision 
to  leave  stranded  costs  associated  with 
retail  wheeling  customers  (with  a 
limited  exception)  to  state  regulatory 
authorities.'"  We  have  not  "abdicated" 
or  "delegated"  to  state  regulatory 
authorities  our  jiuisdiction  over  the 
rates,  terms,  and  conditions  of  retail 
transmission  in  interstate  commerce;  if 
retail  transmission  in  interstate 
commerce  by  a  public  utility  occurs, 
public  utilities  offering  such 
transmission  must  comply  with  the  FPA 
by  filing  proposed  rate  schedules  imder 
section  205."^  Instead,  we  have  made  a 


'"'  EEI  stales  that  the  Commission  did  not  rebut 
EEl's  argument  that  the  Commission's  failure  to 
address  all  retail  stranded  costs  was  unduly 
discriminatory. 

"'In  support  of  its  argument.  Coalition  for 
Economic  Competition  cites  Federal  Power 
Commission  v.  Hope  Natural  Gas  Company.  320 
U.S.  591.  602  (1944);  Duquesne  Light  Company  v. 
Barasch.  488  U.S  299.  307-08  (1989). 

'"Coalition  ior  Economic  Competition  at  14. 


"»£.g..  Centerior.  Southern.  SoCal  Edison. 

'"'  We  also  explained  that  the  case  law  they  cite 
(which  they  refer  to  again  in  their  rehearing 
requests)  to  support  the  proposition  that  an  agency 
is  not  authorized  to  abdicate  its  statutory 
responsibility  or  to  delegate  to  parties  and 
intervenors  regulatory  responsibilities  is  factually 
distinguishable  and  inapposite.  See  FERC  Stats.  & 
Regs,  at  31.825  and  note  765;  mioieoat  554-55  and 
note  765. 

'"■  The  entities  who  argue  that  the  Commission 
has  abdicated  or  delegatod  its  jurisdiction  to  the 
states  misconstrue  the  Commission's  jurisdiction  to 
determine  rates  for  unbundled  transmission  in 
interstate  commerce  as  somehow  including 
exclusive  "jurisdiction"  over  "costs."  However,  as 
discussed  above,  neither  this  Commission  nor  the 
state  conunissions  has  exclusive  "jurisdictiott"  over 
"costs."  Rather,  each  has  jurisdiction  to  determine 
"rates"  for  services  sutqect  to  its  jurisdiction.  It  is 


policy  determination  that  the  recovery 
of  stranded  costs  associated  with  retail 
wheeling  customers — an  issue  over 
which  either  this  Conmiission  or  state 
commissions  could  exercise  authority 
by  virtue  of  their  jurisdiction  over  retail 
transmission  in  interstate  commerce  and 
over  local  distribution  facilities  and 
services,  respectively — is  primarily  a 
matter  of  local  or  state  concern  for 
which  the  primary  forum  should  be  the 
state  commissions.  However,  if  the  state 
regulatory  authority  does  not  have 
authority  luider  state  law  to  be  the 
forum  to  address  s&anded  costs  when 
the  retail  wheeling  is  required,  then  we 
will  entertain  requests  to  recover  such 
costs.  As  we  explain  above  in  response 
to  the  rehearing  petitioners  that  oppose 
any  Commission  involvement  in 
stranded  costs  associated  with  retail 
wheeling  customers,  we  have  made  a 
policy  decision  that  thi«  Commission 
will  step  in  to  fill  a  regulatory  "gap" 
that  could  result  in  no  effective  forum 
under  which  utilities  would  have  an 
opportimity  to  seek  recovery  of 
prudently  incurred  costs."  ^ 

We  disagree  with  Coalition  for 
Economic  Conipetition's  argument  that 
our  findings  in  Order  No.  888 
"inexorably"  lead  to  the  conclusion  that 
Commission  action  on  "all"  stranded 
costs  (including  retail  wheeling  and 
bypass  stranded  costs)  is  required,  much 
less  that  the  Commission  has  ignored 
the  findings  in  Order  No.  888.  To  the 
contrary,  as  we  explain  in  Section  IV.J.l, 
it  is  not  the  purpose  of  this  Rule  to 
allow  utilities  an  opportunity  to  seek  to 
recover  "all"  imeconomic  costs  that 
might  be  stranded  when  a  customer 
leaves  its  utility  supplier.  We  have  fully 
explained  our  reasons  for  adopting  an 
approach  that,  for  piuposes  of  stranded 
cost  recovery  from  wholesale 
transmission  customers,  relies  on  the 
nexus  between  stranded  costs  and  the 
use  of  transmission  tariffs  required  by 
this  Commission  and,  for  piuposes  of 
stranded  cost  recovery  from  retail 
customers,  recognizes  state  conunission 
jurisdiction  but  fills  potential  regulatory 
gaps  that  could  arise  in  the  transition  to 
new  market  structures. 


in  the  course  of  determining  "rates"  for  unbundled 
transmission  in  interstate  commerce  that  this 
Commission  can  take  into  account  various  costs 
incurred  by  a  utility  to  provide  jurisdictional 
service.  A  state  commission  can  take  those  same 
costs  into  account  in  making  its  separate  and 
independent  determinations  of  what  costs  may  be 
recovered  through  rates  within  its  juhsdictioiL  See 
note  707.  supra,  and  accompanying  text. 

"*  Based  on  these  same  considerabons.  we  reject 
Coalition  for  Economic  Competition's  request  that 
the  Commission  assume  a  backstop  role  for  all 
stranded  costs  associated  with  retail  wheeling 
customers  but  defer  to  state  stranded  cost 
determinations  so  long  as  Ibey  are  consistent  with 
the  Commission's  policy. 
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We  disagree  with  those  entities  that 
contend  that  the  Conunission  must 
cxinsider  retail  stranded  costs  in  order  to 
satisfy  our  statutory  obligation  under 
the  FPA  to  set  just  and  reasonable  rates. 
In  determining  just  and  reasonable  rates 
for  jurisdictional  transmission  service, 
which  currently  are  determined  on  a 
cost  basis,  the  Commission,  satisfies  its 
statutory  obligation  under  the  FPA  by 
allowing  utilities  an  opportunity  to 
recover  their  prudently  incurred  costs 
plus  a  reasonable  rate  of  return.  As  we 
have  explained  above,  this  may  include 
the  costs  of  use  of  the  physicaf- 
transmission  system,  as  well  as 
economic  costs  incurred  by  the  utility 
when  it  provides  transmission  service 
(e.g.,  stranded  costs).  However,  in 
situations  in  which  a  state  regulatory 
authority  has  the  authority  to  address 
recovery  of  retail  stranded  costs,  there  is 
no  regulatory  "gap,"  and  there  is  no 
obligation  for  this  Conmiission  to 
provide  a  second  opportunity  for 
recovery.^* 

We  reject  arguments  that  FPA  sections 
201,  205  and  206  do  not  give  the 
Commission  the  flexibility  to  allow 
stranded  costs  in  certain  jurisdictional 
wheeling  rates  (wholesale  wheeling  and 
new  municipalizations)  but  to  exclude 
them  from  other  jurisdictional  wheeling 
rates  (retail  wheeling  in  interstate 
commerce  and  use  of  another  utility's 
transmission  tariff),  and  that  this  policy 
somehow  makes  rates  discriminatory. 
Recovery  of  this  type  of  cost  through  a 
transmission  rate  is  obviously  not  the 
norm,  but  is  necessitated  by  the  need  to 
deal  with  the  transition  costs  associated 
with  this  Rule.  As  discussed  in  detail  in 
the  Rule,  the  Commission  has  carefiilly 
balanced  the  interests  of  utilities  as  well 
as  customers  in  concluding  that  the 
opportimity  for  stranded  cost  recovery 
thiiDugh  transmission  rates  should  be 
permitted  in  only  two  general 
circumstances:  (1)  in  the  case  of 
wholesale  stranded  costs,  where  there  is 
a  direct  nexus  to  Commission-required 
transmission  access:  and  (2)  in  the  case 
of  retail  stranded  costs,  where  there 
otherwise  would  be  a  regulatory  gap 
because  a  state  regulatory  authority 
lacks  authority  under  state  law  to 
address  stranded  costs  at  the  time  that 
retail  wheeling  is  required.  We  see 
nothing  in  the  FPA  that  precludes  us 
from  exercising  this  flexibility  and, 
indeed,  the  parties  have  not  p>ointed  to 


^™U  the  sute  regulatory  authority  ■«  the  foniin 
befon  which  to  seek  recovery,  the  utility  may  make 
whatever  arguments  it  wishes  regarding  the  justneas 
and  reasoaableneas  of  its  rales,  as  well  as  any 
unconstitutional  taking  arguments  it  may  have, 
before  the  state  forum.  Further,  it  can  pursue 
appeal*  of  unfavorable  dacisioas  through  the  stale 
court  system. 


anything  that,  in  our  opinion,  precludes 
us  from  exercising  this  discretion. 

We  reject  the  argument  that  virtually 
all  stranded  costs  associated  with  retail 
wheeling  customers  can  occur  only 
through  the  vehicle  of  Commission- 
jurisdictional  transmission  in  interstate 
commerce,  and  therefore,  that  the  same 
nexus  between  FERC-jurisdictional 
transmission  and  stranded  costs  that 
exists  in  the  retail-tumed-wholesale 
context  is  present  in  the  retail  wheeling 
context.  We  also  disagree  that  it  is 
legally  immaterial  whether  stranded 
costs  are  caused  by  the  Commission's 
ordering  the  transmission  or  the  states 
doing  so,  and  that  the  determining 
factor  is  who  has  the  jurisdiction  to 
make  the  rates  for  the  service,  not  who 
has  the  jurisdiction  to  order  the  service. 
The  opportunity  for  stranded  cost 
recovery  set  forth  in  this  Rule  is  based 
on  the  causal  link  between  stranded 
costs  and  the  availability  and  use  of  the 
Commission-required  transmission 
tariff.  It  is  true  that  in  both  the  retail- 
tumed-wholesale  context  and  the  retail 
wheeling  context  there  is  a  limited 
nexus  between  stranded  costs  and 
Commission-jurisdictional  access  since, 
in  both  situations,  .the  Commission  has 
jurisdiction  over  the  rates,  terms  and 
conditions  of  the  transmission  service 
and.  therefore,  the  authority  to  permit 
stranded  cost  recovery  through  the 
transmission  rates.  However,  the  causal 
nexus  to  FERC-j\irisdictional 
transmission  and  stranded  costs  in  the 
two  contexts  (retail  vs.  retail-tumed- 
wholesale)  is  different.  In  the  retail 
wheeling  context,  there  is  no  causal 
nexus  between  stranded  costs  and 
transmission  that  has  been  ordered  by 
this  Commission.  In  the  retail-tumed- 
wholesale  context,  in  contrast,  the 
opportunity  for  a  utility  to  seek  recovery 
of  stranded  costs  is  grounded  on  the 
existence  of  a  direct  causal  nexus 
between  stranded  costs  and 
transmission  that  has  been  ordered  by 
this  Commission. 

We  will  reject  the  rehearing  petitions 
that  ask  the  Commission  to  act  on 
requests  for  stranded  cost  recovery 
associated  with  retail  wheeling 
customers  not  only  when  the  state 
commission  lacks  authority,  but  also 
when  the  state  commission  has 
authority  but  either  has  declined  to  use 
it  or  has  only  allowed  partial  recovery. 
As  explained  above,  our  decision  to 
entertain  requests  to  recover  stranded 
costs  caused  by  retail  wheeling  in  a 
limited  circumstance  (when  the  state 
regulatory  authority  does  not  have 
authority  under  state  law  to  address 
stranded  costs  when  the  retail  wheeling 
is  required)  is  based  on  our 
determination  to  fill  any  regulatory  gap 


that  arises  in  association  with  interstate 
transmission. 

We  will  reject  TX  Com's  request  that 
the  Commission  clarify  that  section 
35.26(d)  (dealing  with  recovery  of  retail 
stranded  costs),  which  refers  only  to 
public  utilities,  should  also  refer  to 
transmitting  utilities.  The  Commission's 
decision  to  act  as  a  limited  backstop  in 
the  case  of  stranded  costs  associated 
with  retail  wheeling  customers  is  based 
on  our  jurisdiction  under  sections  205 
and  206  of  the  FPA  over  the  rates,  terms, 
and  conditions  of  retail  transmission  in 
interstate  commerce.  As  a  result,  our 
ability  to  allow  the  recovery  of  such 
costs  through  a  surcharge  on  a  section 
205  unbundled  transmission  rate  is 
necessarily  limited  to  public  utilities.^^i 

Rehearing  Requests  Opposing 
Commission  Treatment  of  Stranded 
Costs  Associated  With  Retail  Wheeling 
Custoniers  in  Holding  Company  Intra- 
System  Agreement  Cases 

A  number  of  entities  oppose  the 
Commission's  proposal  to  address  on  a 
case-by-case  basis  whether 
jurisdictional  intra-system  agreements 
may  need  to  be  amended  in  order  to 
prevent  inappropriate  cost-shifting  that 
could  occur  if  one  state  disallows 
stranded  cost  recovery  associated  with 
retail  wheeling  customers.  IN  Com 
objects  that  the  problem  is  not  the 
actions  of  one  state  or  another,  but 
rather  the  terms  of  the  intra-system 
agreement. 

AR  Com  objects  that  C)rder  No.  888  is 
factually  in  error  because  a  state's 
treatment  of  retail  stranded  costs  lender 
the  Entergy  System  Agreement  caimot 
shift  costs  to  other  jurisdictions.^22  it 
submits  that  whenever  retail  load 
changes,  whether  due  to  retail  wheeling 
or  any  other  factor,  responsibility  ratios 
under  Entergy's  reserve  equalization 
schedule,  MSS-1,  will  change  and  costs 
will  shift  irrespective  of  the  regulator's 
treatment  of  retail  stranded  costs.  AR 
Com  says  that  MSS-1  reveals  no 
changes  in  calculations  due  to  retail 
treatment  of  stranded  costs  or  any  other 
retail  ratemaking;  only  "excess" 
capacity  costs  of  intermediate  gas-  and 
oil-fired  plant  are  "shifted"  under  the 
Entergy  System  Agreement.  Although 
the  Commission  has  the  authority  to 
amend  intra-system  agreements  when 


^>  We  note  thai  the  definition  of  "retail  stranded 
coat"  in  section  3S.26(bH5)  mistakenly  refers  to  "a 
public  utility  or  transmitting  utility"  (emphasis 
added).  We  will  revise  the  definition  to  remove  the 
reference  to  "transmitting  utility." 

^2  See  also  MO/KS  Corns  (the  cost-shifting 
problem  does  not  arise  because  of  a  particular  state 
treatment  of  stranded  costs:  it  arises  because 
Entergy  insists  on  recovering  100  percent  of  its 
costs  even  when  some  portion  of  the  costs  are  not 
economical). 


Federal  Regigter  /  Vol.  62,  No.  50  /  Friday,  March  14,  1997  /  Rules  and  Regulations  12415 


wholesale  cost  allocations  have  become 
unjust  and  imreasonable,  AR  Com 
submits  that  the  Commission  does  not 
have  jurisdiction  to  reach  to  the  state 
level  and  dictate  what  retail  ratepayers 
should  pay  to  shareholders.  AR  Com 
maintains  that  a  FERC-jurisdictional 
intra-system  agreement  extends  only  to 
sales  for  resale  (transactions  among 
subsidiaries),  and  that  if  a  holding 
company  believes  that  an  intra-system 
agreement  is  imduly  discriminatory  as  a 
result  of  a  state's  disallowance  of  costs, 
the  holding  company  can  propose  to 
amend  it.^^' 

AR  Com  argues  that  retail  stranded 
costs  fall  to  state  jurisdiction  regardless 
of  whether  the  utility  is  a  member  of  an 
interstate  holding  company.  AR  Com 
says  that  because  the  costs  at  issue  are 
in  retail  rate  base,  any  Commission 
influence  over  their  recovery  could 
occur  only  through  preemption,  but 
preemption  of  a  state  disallowance  from 
retail  rate  base  is  possible  only  if  there 
is  a  "trapped  cost."  AR  Com  submits 
that  a  disallowance  of  retail  rate  base 
cost  caiuiot  result  in  a  trapped  cost 
because  there  is  no  inconsistency 
between  two  agencies  acting  within 
their  jurisdiction;  the  Commission  has 
no  jurisdiction  to  act.  AR  Com 
maintains  that,  unlike  the  Grand  Gulf 
situation,  the  Conunission  has  not 
mandated  any  Entei^  generation  costs 
into  retail  rate  base.  It  further  says  that 
different  state  decisions  regarding 
recovery  of  retail  costs  are  not 
inconsistent  decisions;  they  represent 
each  state  applying  its  law  to  its  fiacts. 
According  to  AR  Com.  decisions  by 
states  leading  to  less  than  full  recovery 
could  be  deemed  inconsistent  decisions 
only  if  there  were  a  federal  guarantee  of 
full  cost  recovery  of  retail  costs,  which 
there  is  not. 

AR  Com  and  MO/KS  Coms  assert  that 
the  Commission's  proposal  for  holding 
company  situations  caimot  apply  to 
future  holding  companies,  where  there 
is  no  history  of  joint  planning  justifying 
cost  equalization,  nor  can  it  apply  to 
future  investments.  They  contend  that 
this  would  require  an  assumption  that 
the  utility  subsidiaries  of  a  registered 
holding  company  have  planned,  and 
should  plan,  together  rather  than 
separately  [i.e..  that  interaffiliate 


^'  AR  Com  also  objects  to  the  Commission's 
description  of  the  issue  as  involving  not  only 
holding  companies,  but  also  other  multi-state 
situations.  AR  Com  says  that  "(tlhe  mere  bet  that 
a  company's  territory  crosses  state  lines  does  not 
automatically  mean  that  all  assets  serve  all 
customers,  or  that  all  customers  are  required  to  bear 
the  economic  risk  associated  with  all  assets,  or  that 
assets  that  at  one  lime  were  solely  state- 
jurisdictional  can  somehow,  by  virtue  of  a 
company's  decision  to  expand  across  state  lines, 
become  FERC-jurisdictional."  AR  Com  at  11. 


transactions  are  always  more  e£Bcient 
than  nonaffiliate  transactions),  and  that 
such  assumption  would  be  sound  only 
if  having  the  transaction  occiu  between 
affiliates  is  inherently  more  efficient 
than  having  the  transaction  occur 
between  an  affiliate  and  a  nonaffiliate. 

Commission  Conclusion 

The  comments  raised  for  the  most 
part  are  either  premature  or  reflect  a 
misunderstanding  of  the  Commission's 
decision.  Contrary  to  AR  Com's 
argument,  the  Commission  in  Order  No. 
888  in  no  way  asserted  jurisdiction  over 
state  determinations  of  stranded  costs 
associated  with  retail  wheeling 
customers.  We  agree  with  AR  Com  that 
our  jurisdiction  extends  only  to  sales  for 
resale  (and  transmission  in  interstate 
commerce)  and  that  a  holding  company 
can  seek  to  amend  an  intra-system 
agreement  if  it  believes  the  agreement  is 
unduly  discriminatory  as  a  result  of  a 
state's  disallowance  of  costs.  However, 
a  holding  company  also  may  seek  to 
amend  an  agreement  before  any 
potential  disallowances  can  occur,  to 
keep  cost-shifting  from  occurring.  The 
£act  is  that  intra-system  agreements 
which  involve  wholesale  sales  among 
affiliate  companies  in  different  states 
could,  through  operation  of  their  reserve 
equalization  formulas,  result  in 
customers  in  one  or  more  states  having 
to  indirectiy  bear  stranded  costs  that  are 
disallowed  in  another  state,  and  the 
Commission  has  a  responsibility  to 
prevent  inappropriate  cost-shifting. 
Such  determinations  can  be  made  only 
on  a  case-by-case  basis.  Again,  as  we 
stated  in  Order  No.  888,  we  encourage 
affected  state  commissions  to  prop»ose 
mutually  agreeable  solutions  to  this 
potentisJ  problem. 

8.  Evidentiary  Demonstration 
Necessary — Reasonable  Expectation 
Standard 

In  Order  No.  888,  the  Commission 
concluded  that  a  utility  seeking  to 
recover  stranded  costs  must 
demonstrate  that  it  had  a  reasonable 
expectation  of  continuing  to  serve  a 
customer.  We  stated  that  whether  a 
utility  had  a  reasonable  expectation  of 
continuing  to  serve  a  customer,  and  for 
how  long,  will  be  determined  on  a  case- 
by-case  basis,  and  will  depend  on  all  of 
the  iacis  and  circumstances.  We  also 
determined  that  the  existence  of  a  notice 
provision  in  a  contract  would  create  a 
rebuttable  presumption  that  the  utility 
had  no  reasonable  expectation  of 
serving  the  customer  beyond  the 
specified  period.  We  said  that  whether 
or  not  a  contract  contains  an 
"evergreen"  or  other  automatic  renewal 
provision  will  be  a  factor  to  be 


considered  in  determining  whether  the 
presumption  of  no  reasonable 
expectation  is  rebutted  in  a  particular 
case.^* 

We  also  said  that  we  would  apply  the 
reasonable  expectation  standard  to 
retail-tumed-wholesale  customers.  We 
explained  that,  before  the  Commission 
will  permit  a  utility  to  recover  stranded 
costs,  the  utility  must  demonstrate  that 
it  incurred  such  costs  based  on  a 
reasonable  expectation  that  the  retail- 
tumed-wholesale  customer  would 
continue  to  receive  bundled  retail 
service.  Whether  the  state  law  awards 
exclusive  service  territories  and  imposes 
a  mandatory  obligation  to  serve  would 
be  among  the  factors  to  be  considered  in 
determining  whether  the  reasonable 
expectation  test  is  met  in  a  particular 
case.^^ 

We  noted  that  Order  No.  888  does  not 
address  who  will  bear  the  stranded  costs 
caused  by  a  departing  generation 
customer  if  the  Commission  finds  that 
the  utility  had  no  reasonable 
expectation  of  continuing  to  serve  that 
customer.  We  indicated  that  we 
anticipate  that,  in  such  a  case^  a  public 
utility  will  seek  in  subsequent 
requirements  rate  cases  to  have  the  costs 
reallocated  among  the  remaining 
customers  on  its  system.  However,  we 
stated  that  we  were  not  prejudging  that 
issue  in  the  Rule.''2« 

Rehearing  Requests  Opposing  or 
Seeking  Modification  of  the  Reasonalile 
Expectation  Standard 

APPA  challenges  the  reasonable 
expectation  standard  as  being  too  vague. 
It  submits  that  the  Commission  has 
provided  no  guidance  concerning 
application  of  the  reasonable 
expectation  standard,  other  than  to  state 
that  it  would  decide  the  issue  on  a  case- 
by-case  basis.  APPA  objects  that  public 
utilities  can  exploit  the  imcertainty 
created  by  this  standard,  which  will 
lead  to  cosUy  and  time-consuming 
litigation.  IL  Com  sup{X)rts  replacing  the 
reasonable  expectation  standard  with  a 
statutory,  regulatory,  contractual 
standard. 

Several  entities  contend  that  there  is 
no  basis  to  conclude  that  the  reasonable 
expectation  test  could  ever  be  met  VT 
DPS  and  Valero  submit  that,  since  1973. 
utilities  have  known  that  a  refusal  to 
wheel  power  could  subject  them  to 
antitrust  liability.  They  say  that  Order 
No.  888  ignores  the  breadth  of  NRC 


n«FERC  StaU.  a  Rags,  at  31331;  mtiiwo  at 
570-72. 

^FiliC  Stats.  S  Regs,  at  31331:  mimeo  at  572. 
We  indicated  that  the  same  procedures  would  apply 
to  retail  customers  that  obtain  retail  wheeting. 

^FERC  Suts.  k  Re^  at  31331:  oiinwoat 
572-73. 


12416  Federal  Register  /  Vol.  62.  No.  50  /  Friday.  March  14.  1997  /  Rules  and  Regulations 


licensing  conditions.  LEPA  similarly 
argues  that  the  reasonable  expectation 
standard  could  not  be  met  where  NRC 
license  conditions  required  an  explicit 
wheeling  commitment  and  prohihited 
the  utility  from  including  in  the 
wheeling  cost  any  amount  attributable 
to  the  loss  of  customers  due  to  the 
wheeling.  It  objects  that  delaying  a 
decision  on  stranded  cost  recovery  in 
such  cases  holds  the  threat  of  possible 
stranded  cost  charges  over  the  heads  of 
bulk  power  purchasers  and  thereby 
chills  their  ability  to  seek  competitive 
sellers. 

TAPS  asserts  that  there  should  be  an 
irrefutable  presumption  that  no 
stranded  costs  are  due  from  customers 
with  pre-existing  transmission  rights, 
including  customers  who  were  the 
beneficiaries  of  NRC  license 
conditions.^"'  TAPS  submits  that  there 
can  be  no  legitimate  "reasonable 
expectation"  that  such  customers  would 
continue  to  purchase  power  if  the  price 
was  higher  than  the  market  price. 

Occidental  Chemical  aslts  the 
Commission  to  clarify  that  a  utility 
could  have  had  no  reasonable 
expectation  of  recovering  stranded  costs 
from  customers  who.  prior  to  the 
issuance  of  the  NOPR.  had  the 
opportunity  to  switch  to  an  alternative 
electric  supplier  or  had  the  option  of 
self-generating,  obtaining  on-site  third- 
party  generation,  or  municipalizing. 
Occidental  Chemical  further  argues  that 
it  defies  commercial  expectations  to 
allow  a  utility  to  argue  that  if  a  contract 
is  silent  on  the  issue  of  renewal,  the 
obligation  to  purchase  does  not  expire 
with  the  termination  of  the  contract.  It 
submits  that  the  Commission  has  not 
shown  that  it  has  the  authority  to  force 
customers  to  extend  purchase 
agreements  against  their  will  in 
violation  of  accepted  commercial 
practice. 

A  number  of  entities  submit  that  the 
Commission  erred  in  failing  to  treat  a 
notice  of  termination  provision  as 
conclusive  evidence  that  the  utility  had 
no  reasonable  expectation  of  continued 
service.^*  Several  object  that  the 
Commission  has  failed  to  explain  why 
the  presence  of  a  notice  provision  does 
not  conclusively  demonstrate  the  lack  of 
a  reasonable  expectation  and  ipso  facto 
terminate  the  obligation  of  the  ciistomer 


to  purchase  the  product.^^'  APPA 
objects  that  the  Commission  provided 
no  evidence  that  it  considered 
comments  supporting  making  the 
presumption  conclusive  and  that  it 
found  legally  sufficient  reasons  to  reject 
them. 

PA  Munis  objects  that  the  rebuttable 
presumption  represents  an  unjustified 
departure  from  the  Commission's 
traditional  policy  of  enforcing  the 
express  terms  of  notice  provisions 
without  any  inquiry  into  the  reasonable 
expectations  of  the  party,  provided  that 
the  agreements  were  negotiated  in  good 
faith  and  approved  by  the 
Commission.^'*'  PA  Munis  contends  that 
wholesale  requirements  customers 
negotiated  notice  provisions  with  the 
knowledge  that  the  Commission  would 
enforce  the  notice  provisions  according 
to  their  terms,  including  the  specific 
length  of  the  term.  ^^'  PA  Munis  argues 
that  it  is  arbitrary  and  capricious  to 
provide  utilities  an  opportunity  to  seek 
to  amend  these  contracts. 

Several  entities  submit  that  the 
rebuttable  presumption  invites  litigation 
and  promotes  uncertainty  for 
customers. ^'^  APPA  objects  that  the 
Commission  has  failed  to  establish  the 
showing  that  it  would  require  to 
overcome  the  presumption. 

Referring  to  the  Commission's 
discussion  of  evergreen  provisions. 
Central  Montana  EC  argues  that  it  is 
wrong  to  infer  from  the  existence  of  an 
automatic  renewal  provision  that  the 
parties  intended  that  the  contract  might 
run  longer  than  its  initial  term.  Central 
Montana  EC  asserts  that  the  presence  of 
an  evergreen  provision  infers  simply 
that  the  parties  agreed  upon  a 
mechanism  to  avoid  the  renegotiation  of 
a  power  supply  contract  if.  at  the 
conclusion  of  its  initial  term,  the  parties 
were  satisfied  with  the  contract.  It 
maintains  that  the  parties'  obligations 
are  defined  by  the  term  and  termination 
provisions  of  wholesale  power 
contracts,  and  that  the  presence  of  a 
mechanism  to  avoid  contract 
renegotiation  does  not  alter  those 
termination  rights. 


^"  AMP-Ohio  submits  thai  where  transmission 
access  and  competition  have  existed  lo  varying 
extents  for  decades,  there  should  be  an  irrebuttable 
presumption  of  no  reasonable  expectation  of 
continued  service. 

''^  E.g..  APPA.  American  Forest  k  Paper.  Central 
Montana  EC.  NRECA.  TDU  Systems.  O^ethorpe. 
IMPA.  VT  DPS.  Valero.  PA  Mums. 


"»E.g.,  APPA,  NRECA.  TDU  SyMems.  See  also 
VT  DPS  and  Valero  (by  signing  a  contract  with  a 
termination  dale,  the  utility  assumed  the  risk  that 
the  customer  will  elect  to  leave  when  the  contract 
expires). 

^^oin  support  of  its  argument.  PA  Munis  cites 
Boston  Edison  Company,  56  FPC  3414  (1976).  See 
also  American  Forest  k  Paper. 

"•  aUng  Kentucky  Utilities  Company.  23  FERC 
f  61,317  (1983):  Philadelphia  Electric  Company  and 
Susquehanna  Electric  Company.  65  FERC  f  61 ,303 
(1993). 

"'£.g  .  NRECA.  IMPA.  PA  Munis. 


Commission  Conclusion 

We  will  reject  the  requests  for 
rehearing  of  our  decision  to  adopt  a 
reasonable  expectation  standard  to  be 
applied  on  a  case-by-case  basis  and  to 
treat  a  notice  provision  in  a  contract  as 
a  rebuttable,  not  a  conclusive, 
presumption  of  no  reasonable 
expectation.  Contrary  to  the  claims  of 
some  entities,  the  Commission  has 
explained  the  basis  for  its  finding  that 
utilities  may  have  had  an  implicit 
obligation  to  serve  their  wholesale 
requirements  customers  and.  therefore, 
that  a  utility  should  be  given  an 
opportunity  to  demonstrate  that  it 
incurred  costs  to  provide  service  to  a 
customer  and  that  it  had  a  reasonable 
expectation  that  it  would  continue  to 
serve  the  customer  beyond  the  contract 
termination  date.  The  same  factors  that 
some  petitioners  contend  establish  the 
absence  of  a  reasonable  expectation  of 
continued  service  may  be  offered  as 
evidence  to  be  considered  in 
determining  whether  the  reasonable 
expectation  test  is  met  in  a  particular 
case. 

We  believe  that  our  decision  to  treat 
a  notice  of  termination  provision  in  a 
contract  as  creating  a  rebuttable 
presumption  that  the  utility  had  no 
reasonable  expectation  of  serving  the 
customer  beyond  the  period  provided 
for  in  the  notice  provision  is  a 
reasonable  one.  It  places  evidentiary 
significance  on  the  fact  that  a  contract 
contains  a  notice  of  termination 
provision.  Moreover,  while  it  gives  the 
utility  an  opportunity,  based  on  the 
facts  and  circumstances  of  a  particular 
case,  to  rebut  the  presumption  of  no 
reasonable  expectation,  it  firmly  places 
the  burden  of  establishing  reasonable 
expectation  on  the  utility.  Although 
some  entities  support  treating  notice 
provisions  as  a  conclusive  presumption 
of  no  reasonable  expectation,  as 
discussed  below,  we  decline  to  adopt 
such  an  inflexible  approach. 
Nevertheless,  as  we  indicated  in  Order 
No.  888.  when  a  utility  is  seeking  a 
contract  amendment  to  permit  stranded 
cost  recovery  based  on  expectations 
beyond  the  stated  term  of  the  contract, 
we  believe  that  the  utility  has  a  heavy    "' 
burden  in  demonstrating  that  the 
contract  ought  to  be  modified.'^' 

Contrary  to  the  position  of  PA  Munis, 
the  rebuttable  presumption  is  fully 
consistent  with  the  Commission's  past 
treatment  of  notice  provisions.  For 
example,  the  Kentucky  Utilities 
Company  case  cited  by  PA  Munis 
supports  the  proposition  that,  until  a 
customer  exercises  a  notice  of 


"'FERC  StaU.  k  Regs,  at  31,665,  31.813-14: 
mimeo  at  87,  522. 
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termination  provision,  the  utility  is 
under  an  implicit  obligation  to  continue 
to  serve  and  plan  for  the  future  needs  of 
the  customer.^'*  Thus,  the  presence  of  a 
notice  of  termination  provision  in  a 
contract  (particularly  one  not  yet 
exercised  by  the  customer),  in  and  of 
itself,  may  not  necessarily  support  the 
conclusion  that  the  utility  could  never 
prove  that  it  reasonably  expected  to 
continue  serving  the  customer  beyond 
the  notice  period. '^5 

In  response  to  APPA's  objection  that 
the  Commission  has  failed  to  establish 
the  showing  that  it  would  require  to 
overcome  the  presumption,  we  note  that 
the  Commission  cannot  establish  such  a 
showing  upfront  because  whether  there 
is  sufficient  evidence  to  rebut  the 
presumption  of  no  reasonable 
expectation  will  depend  on  the  facts  of 
each  case. 

We  appreciate  the  concerns  expressed 
by  some  entities  that  the  rebuttable 
presumption  may  increase  the 
customer's  uncertainty  by  inviting 
litigation.  We  have  carefully  weired 
the  pros  and  cons  of  treating  a  notice 
provision  as  a  rebuttable  presumption  of 
no  reasonable  expectation  versus  the 
pros  and  cons  of  treating  it  as  a 
conclusive  presumption  of  no 
reasonable  expectation.  It  is  true,  as 
some  entities  assert,  that  the  rebuttable 
presumption  approach  presents  the 
potential  for  litigation  between  the 
parties  as  to  whether,  in  a  particular 
case,  the  utility  can  rebut  die 
presumption.  The  alternative  would  be 
to  treat  all  contracts  with  notice  of 
termination  provisions  as  conclusive 
evidence  that  the  utility  could  have  had 
no  reasonable  expectation  that  it  would 
continue  to  serve  the  customer  beyond 
the  specified  notice  period.  While  the 
latter  approach  presumably  would 
reduce  the  number  of  cases  in  which  the 
issue  of  a  utility's  reasonable 
expectation  would  have  to  be  litigated, 
it  would  do  so  only  by  prohibiting  a 
utility  bom  ever  demonstrating  that, 
notwithstanding  the  existence  of  a 
notice  provision,  based  on  the  facta  of 
a  particular  case,  the  utility  reasonably 
expected  to  continue  serving  the 
customer.  While  we  do  not  prejudge  the 


^^  See  Kentucky  Utilities  Company,  23  FERC  at 
61,679-80  ("Once  it  receives  an  effective  notice  of 
cancellation,  Kentucky  can  stop  planning  for  the 
future  needs  of  that  customer.  ...  To  be  effective 
a  notice  of  cancellation  must  contain  a  specification 
of  the  source  of  supply,  the  date  on  which  the 
source  of  supply  vdll  be  available,  and  an  affidavit 
from  the  supplier  that  it  will  supply  the  customer 
on  the  date  the  contract  ends."). 

"'  See  Potomac  Electric  Power  Company,  43 
FERC  1 61,189  (1988)  (suspending  a  notice  of 
termination  for  five  months  due  to  questions  about 
the  impact  of  the  proposed  cancallatioii  oo  service 
Mliability). 


likelihood  of  a  utility  being  able  to  rebut 
the  presumption  in  a  particular  case,  we 
believe  that  it  would  not  be  in  the 
public  interest  for  the  Commission  to 
absolutely  preclude  a  utility  from  being 
able  to  make  such  a  showing.  On  this 
basis,  we  conclude  that  treating  a  notice 
provision  as  a  rebuttable,  rather  than  a 
conclusive;  presumption  that  the  utility 
did  not  have  a  reasonable  expectation  of 
continuing  service  to  the  customer  is.  on 
balance,  the  fairer  and  more  equitable 
approach. 

Central  Montana  EC  asserts  that  it  is 
wrong  to  infer  irom  the  existence  of  an 
automatic  renewal  provision  that  the 
parties  intended  that  the  contract  might 
run  longer  than  its  initial  term. 
However,  our  statement  in  Order  No. 
888  that  the  existence  of  an  automatic 
renewal  provision  will  be  a  factor  to  be 
considered  in  determining  whether  the 
presumption  of  no  reasonable 
expectation  is  rebutted  in  a  particular 
case  makes  no  such  inference.  Whether 
the  utility  can  rebut  the  presumption 
will  depend  on  the  facts  of  each  case. 

Rehearing  Requests  Supporting 
Modification  of  Evidentiary  Standard 
for  Retail  Customers 

Several  entities  ask  the  Commission 
to  consider  adopting  a  rebuttable 
presumption  that  utilities  had  a 
reasonable  expectation  of  continuing  to 
serve  any  retail  load  for  which  they  had 
a  public  utility  obligation  to  serve.  They 
submit  that  the  burden  should  be  on  the 
former  bundled  retail  customer  to  show 
that  ^B  utility's  service  obligation  was 
not  binding  and  that  the  utility's 
expectation  of  continuing  service  was 
unfounded.  ^^  Florida  Power  Corp  and 
Utilities  For  Improved  Transition 
suggest  that  the  only  exception  to  such 
a  rebuttable  presumption  should  be  for 
retail  customers  that  gave  notice  of 
termination  before  the  effective  date  of 
the  Rule.  EEI  expresses  concern  that  the 
issue  may  be  wrongly  decided  on  the 
existence  (or  lack)  of  an  exclusive 
franchise.  It  states  that  while  many 
states  do  award  franchises  delineating 
exclusive  service  territories,  some  do 
not,  even  though  long-established 
service  arrangements  are  in  place.  Puget 
submits  that  because  there  is  a  duty  to 
serve  all  retail  customers.  Order  No.  888 
should  provide  for  stranded  cost 
recovery  bom  all  departing  retail 
customers  mthout  application  of  a 
reasonable  expectation  test 

NY  Com,  on  the  other  hand,  opposes 
application  of  the  reasonable 
expectation  standard  to  stranded  costs 
associated  with  retail-tumed-wholesale 


^E.^.,  EEl,  Oklahoma  GAE.  Southern.  Florida 
Powrer  Corp.  Utilitiea  For  Improved  Tianaitioa. 


customers.  It  argues  that  the  reasonable 
expectation  test  would  ignore  prudence, 
customer  impact,  financial  viability  and 
a  series  of  criteria  traditionally  analyzed 
by  state  regulatory  agencies  in 
determining  rate  treatment  of  costs 
incurred  with  the  intention  of  providing 
service. 

Commission  Conclusion 

We  will  deny  the  requests  for 
rehearing  of  the  Commission's  decision 
to  apply  the  reasonable  expectation 
standard  to  retail-tumed-wholesale  and 
retail  wheeling  customers  on  a  case-by- 
case  basis  without  adopting  a  rebuttable 
presumption  that  utilities  had  a 
reasonable  expectation  of  continuing  to 
serve  any  retail  load  for  which  they  had 
a  public  utility  obligation  to  serve. 
When  a  utility  seeks  to  recover  stranded 
costs  from  former  bundled  retail 
customers,  we  think  it  is  appropriate 
that  the  utility  bear  the  burden  of 
proving  reasonable  ex{>ectation  (instead 
of  requiring  the  customer  to  bear  the 
burden  of  disproving  the  utility's 
reasonable  expectation).  Placing  the 
burden  on  the  utility  is  consistent  with 
the  requirement  of  sections  205  and  206 
of  the  FPA  that  a  public  utility 
demonstrate  the  justness  and 
reasonableness  of  its  proposed  rates. 
The  same  foctors  that  are  offered  as 
support  for  the  establishment  of  a 
rebuttable  presumption  of  a  reasonable 
expectation  (such  as  the  utility's 
obligation  to  serve  all  retail  customers) 
may  be  offered  by  the  utility  as  evidence 
to  be  considered  in  determining 
whether  the  reasonable  exi}ectation  test 
is  met  in  a  particular  case. 

We  also  will  deny  NY  Corn's  request 
that  the  Commission  not  apply  the 
reasonable  expectation  standard  to 
retail-tumed-wholesale  customers.  We 
believe  it  is  appropriate  to  require  the 
same  evidentiary  demonstration  for 
recovery  of  stranded  costs  from  a  retail- 
tumed-wholesale  customer  as  that 
required  in  the  case  of  a  wholesale 
requirements  customer.  Moreover,  as 
discussed  in  Section  IV.J.7  above,  the 
reasonable  expectation  standard 
contemplates  evidence  as  to  what  a 
utility  might  reasonably  expect  to 
recover  under  state  law,  and  we  will 
give  great  weight  to  a  state's  view  of 
what  might  be  recoverable. 

9.  Calculation  of  Recoverable  Stranded 
Costs 

In  Order  No.  888,  the  Commission 
considered  various  proposals  regarding 
how  stranded  costs  should  be  calculated 
and  who  should  pay.  With  respect  to  the 
calculation  of  stranded  costs,  the 
Commission  rejected  as  overly 
complicated  and  costly  an  asset-by-asaet 
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approach  to  determine  the  amount  of 
stranded  costs  assigned  to  a  departing 
customer.  Instead,  the  Commission 
determined  that  the  revenues  lost 
approach  was  the  fairest  and  most 
efficient  way  to  make  this  determination 
during  the  transition  to  a  competitive 
wholesale  bulk  power  market.  The 
Commission  adopted  the  following 
revenues  lost  formula  for  calculating  the 
stranded  cost  for  each  departing 
customer:  SCO  -  (RSE— CMVE)xL.  The 
Commission  provided  a  precise 
definition  for  each  component  of  the 
fonnula.^'^  and  made  the  application  of 
the  formula,  and  collection  of  the 
resulting  stranded  costs,  subject  to  a 
number  of  conditions.'^ 

RSE  Issues 

Numerous  petitioners  oppose  the  use 
of  present  revenues  in  the  stranded  cost 
formula. '''  TDU  Systems  argues  that  the 
revenues  lost  approach  is  arbitrary  and 
capricious  because  its  effect  exceeds  its 
purpose.  Specifically.  TDU  Systems 
contends  that  the  revenues  lost 
approach  can  permit  overrecovery 
because  it  provides  recovery  of  any 
difference  between  pre-Order  No.  888 
cost-plus  rales  and  post-Order  No.  888 
competitive  rates,  regardless  of  the 
cause  of  the  difl^erence.  TDU  Systems 
cites  enhanced  utilization  and 
technological  improvements  as  two 
examples  of  pre-and  post-Order  No.  888 
rate  differences  that  are  not  competition 
related,  but  for  which  recovery  would 
be  provided.  TDU  Systems  states  that 
instead  of  using  present  revenues,  RSE 
should  be  calculated  based  on  the  most 
current,  reliable  estimate  of  future 
revenues. 

Multiple  Intervenors  argues  that  the 
revenues  lost  method  assumes  that  a 
utility's  costs  of  operating  its  plants  are 
per  se  reasonable,  yet  the  New  York 
utilities'  current  rates  include  levels  of 
O&M.  especially  wages  and  benefits, 
expenses  that  may  reflect  inefGciencies 
and  thus  are  not  stranded  costs  for 
which  a  utility's  shareholders  should  be 


'"  Bnefly.  SCO  refers  to  ihe  departing  customer's 
stranded  cost  obligation,  which  is  determined  by 
taking  the  average  annual  revenues  thai  the 
customer  would  have  paid  had  il  remained  ■ 
customer  of  the  utility  (RSE).  and  subtracting  from 
it  the  competitive  market  value  of  the  power  (on  an 
avenge  annual  basis)  no  longer  taken  by  the 
departing  customer  (CMVE)  The  difference 
represents  the  average  annual  stranded  cost,  which 
must  be  multiplied  by  "L"  (L  represents  the  period 
over  which  the  utility  reasonably  could  have 
expected  to  serve  the  departing  customer  beyond 
the  contract  termination,  but  for  the  open  access 
required  under  Order  No  888)  to  produce  the 
departing  customer's  lotaJ  SCO. 

"•  FERC  SUU.  It  flegs  at  31.83S-40-.  mimeo  at 
595-99. 

^E.g. TDU  Systems.  APPA. Central  VanDonl. 
ELOON. 


compensated.  Similarly,  other 
petitioners  oppose  as  backward-looking 
the  use  of  present  revenues  for  what 
should  be  a  forward-looking  remedy, 
consistent  with  the  other  elements  in 
the  formula.'*'  TDU  Systems  argues  that 
the  use  of  past  revenues  is  inappropriate 
in  a  falling  cost  environment,  and  notes 
that  new  capacity  costs  are  less  than  the 
existing  capacity  costs  embedded  in  a 
utility's  rate  base. 

NYSEG  states  that  the  Commission 
should  permit  a  utility  to  reconcile 
initial  stranded  cost  charges  to  actual 
stranded  costs  on  a  periodic  basis  to 
account  for  changes  in  sales,  energy 
purchases  from  NUGs,  and  changes  in 
market  price.  NYSEG  supports 
development  of  stranded  cost  charges 
based  on  three-year  estimates.  Under 
this  approach,  a  customer  would  pay 
locked-in  charges  for  a  series  of  three- 
year  periods.  At  the  end  of  each  period, 
the  stranded  cost  estimate  would  be 
revised  for  the  next  three-year  period. 
This  process  would  continue  until  all 
stranded  costs  are  recovered.''"  Other 
petitioners  support  the  use  of  a 
projected  revenue  stream  or  a  true-up 
mechanism.'*^  These  petitioners  argue 
that  a  true-up  mechanism  is  necessary 
to  protect  all  parties  against  the 
inevitable  risk  of  inaccurate  forecasts. 

ELCON  argues  that  calculating  RSE 
based  upon  customer  usage  over  the 
jjast  three  years  results  in  an  artificially 
high  stranded  cost  because  if  fails  to 
take  into  account  that  the  utility  would 
have  had  to  reduce  its  prices  in  the 
future  in  response  to  competition. 
ELCON  states  that  wholesale  customers 
have  a  reasonable  expectation  that 
utility  costs  will  be  lower  in  the  future, 
and  thus  that  the  annual  revenues 
contributed  by  a  customer  who  remains 
with  the  utility  would  be  lower  than 
RSE.  ELCON  further  contends  that  the 
revenues  lost  formula  should  not 
guarantee  the  profits  the  utility  was 
allowed  to  receive  prior  to  the  issuance 
of  Order  No.  888  because  such  revenues 
included  a  risk  factor  (e.g.,  plant 
operating  risk,  or  risk  of  customer 
insolvency)  that  is  absent  under  the 
direct  assignment  method  of  allocating 
stranded  costs.  ELCON  cites  Town  of 
Norwood  v.  FERC'*'  as  support  for  its 
position  that  the  RSE  should  be  reduced 
to  reflect  the  decreased  risk  associated 
with  the  direct  assignment  approach. 

TDU  Systems  and  NRECA  also  argue 
that  the  Commission  should  eliminate 


'•Eg  .  TDU  Systems.  NRECA.  Central  Montana 
EC.  SoCal  Edison 

''*>  See  also  Coalition  for  Ecooomic  Competition 
at  47. 

'>"  Eg.  Central  Vermont.  Texaco.  Carolina  P&L. 

'«80  F.3d  526  (D.C  Cir.  1996)  (Town  of 
Nonfood). 


from  RSE  the  risk  component  of  the 
return  on  equity  contained  in  present 
rates.  They  argue  for  this  adjustment 
because  the  Commission  is  eliminating 
the  risk  associated  with  non-recovery  of 
plant  costs  by  providing  full  recovery  of 
stranded  costs.  NRECA  further  contends 
that  if  the  Commission  keeps  the  equity 
return  in  the  calculation  of  stranded 
costs,  it  should  permit  a  consumer- 
owned  system  to  include  an  imputed 
equity  component  in  its  RSE  if  it  needs 
to  recover  stranded  costs. 

APPA  argues  that  the  use  of  present 
revenues  fails  to  reflect  future  cost 
reductions  expected  from  accumulated 
depreciation,  load  growth,  and 
declining  capital  costs.  APPA  further 
opposes  the  use  of  present  revenues 
because  present  revenues  are  the  direct 
product  of  the  monopoly  power  that  the 
utility  exercised  over  transmission. 
APPA  states  that  RSE  should  be 
calculated  based  upon  the  price  of 
wholesale  power  in  a  competitive 
market. 

CCEM  argues  that  only  fixed  costs 
should  be  eligible  for  recovery,  and  that 
this  amount  should  exclude  any  return 
on  investment.  CCEM  would  exclude 
variable  costs  from  the  calculation  of 
stranded  costs  because  allowing 
recovery  of  variable  charges  would 
encourage  the  continued  operation  of 
facilities  that  are  conceded  to  be 
uneconomic.  CCEM  further  contends 
that  the  Commission  should  provide 
less  than  full  recovery  of  stranded  costs 
so  that  the  utility  has  some  incentive  to 
mitigate  them. 

Central  Vermont  states  that  where  the 
contract  does  not  commit  the  customer 
to  a  set  amount  of  service,  the  utility's 
reasonable  expectation  of  the  amount  of 
continuing  service  will  not  necessarily 
be  reflected  in  the  revenues  of  the  three 
previous  years.  Central  Vermont  urges 
the  Commission  to  allow  utilities  the 
option  of  showing  that  their  actual 
reasonable  expectation  of  continued 
service  differs  from  historical 
experience.  Central  Vermont  maintains 
that  any  other  approach  would  be  less 
than  reasonable,  and,  in  fact,  would  be 
arbitrary  and  capricious. 

Numerous  petitioners  '**  would  retain 
the  use  of  present  revenues  as  the  RSE; 
however,  they  support  a  limited 
exception  that  would  permit  a  utility  to 
seek  recovery  of  certain  future  cost 
increases  (primarily  nuclear 
decommissioning  costs,  back-loaded 
PURPA  contract  costs,  and  other 
deferred  costs)  if  those  costs  are  not  in 
rates  now  or  are  in  rates  but  are  being 
under-recovered  at  present.  These 


''**£.$..  EEI.  Utilities  For  Improved  Transition, 
VEPCO.  Coalition  for  Economic  Competition. 
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petitioners  argue  that  the  majority  of 
these  costs  were  inciuxed  as  a  result  of 
various  regulatory  mandates,  with  the 
reasonable  expectation  of  future 
recovery  in  rates.  As  a  part  of  their 
proposal,  Utilities  For  Improved 
Transition  and  EEI  (and  others)  support 
offsetting  such  cost  increases  with  any 
decreases  in  other  costs  reflected  in 
present  revenues.  Utilities  For  Improved 
Transition  maintains  that  nuclear 
decommissioning  costs,  in  particular, 
should  be  revisited  as  they  become 
better  defined.  Similarly,  Nuclear 
Energy  Institute  and  others  request  that 
the  Commission  allow  a  utility,  on  a 
case-by-case  basis,  to  propose  its  own 
recovery  mechanism,  as  nuclear 
decommissioning  costs  are  significantly 
different  from  other  future  cost 
increases. 

Lastly,  TDU  Systems  and  NRECA 
object  to  the  maimer  by  which  the 
formula  deducts  average  transmission- 
related  revenues  (which  would  be 
unbundled  in  the  utility's  new  open 
access  tariff)  in  the  development  of  RSE. 
TDU  Systems  and  NRECA  contend  that 
the  transmission  credit,  because  it  is 
based  on  the  revenues  that  would  be 
generated  under  a  utility's  new 
wholesale  tariff,  would  not  reflect  that 
the  cost  of  transmission  has  been 
declining. 

Commission  Conclusion 

In  Order  No.  888,  the  Commission 
stated  that  the  use  of  "present"  annual 
revenues  as  the  basis  for  the  stranded 
cost  calculation  has  numerous 
advantages  over  other  approaches 
advocated.  The  Commission  noted  that 
the  use  of  present  revenues  (1) 
eliminates  disputes  over  estimates  of 
future  revenues,  providing  certainty  to 
the  calculation;  and  (2)  eliminates  the 
need  for  a  detailed  listing  and  litigation 
of  includable  costs,  relying  instead  on 
the  presumption  that  present  rates 
include  all  just  and  reasonable  costs  of 
providing  service.  The  Commission 
further  noted  that  the  rates  that  produce 
present  revenues  have  been  approved  by 
regulators,  which  strongly  suggests  that 
the  costs  included  in  them  are  prudent, 
legitimate  and  verifiable. 

The  Commission  continues  to  believe 
that  the  use  of  present  revenues  as  the 
basis  for  the  stranded  cost  calculation  is 
superior  to  other  proposed  methods. 
Arguments  that  the  use  of  present 
revenues  either  over-or  under-recovers 
"true"  costs  are  not  persuasive.  Either 
the  customer  or  the  utility  may  file  for 
a  change  in  rates  before  the  existing 
contract  ends  if  it  believes  the  existing 
rate  is  inappropriate. 

In  response  to  petitioners  requesting 
an  RSE  based  on  estimates  of  futiire 


revenues  for  the  reasonable  expectation 
period  (L),  we  continue  to  believe  that 
an  approach  based  on  estimates  of 
futiu^  revenue  streams  would  engender 
countless  disputes  over  the  RSE 
component  in  the  formula  with  litUe,  if 
any,  added  accuracy.  These  would  in 
effect  be  rate  cases  that  attempt  to 
litigate  not  what  costs  were  during  a  test 
year  based  on  audited  accotmting  data, 
but  what  costs  will  be,  based  on 
speculation  about  futiue  fuel  costs, 
employment  levels,  capital  costs,  and  so 
on.  In  contrast,  we  believe  that  the  use 
of  present  revenues  will  produce  fair 
results  and  minimize  litigation  of  RSE. 
This  is  appropriate  for  a  transition 
period  cost  recovery  charge  that  needs 
to  be  setUed  quickly  for  market 
participants  to  make  business  decisions 
about  future  wholesale  sales  and 
purchases.  Our  approach  minimizes 
transaction  costs  and  provides  greater 
certainty  with  respect  to  the  RSE  term 
in  the  formula. 

Some  have  argued  that  a  method  that 
periodically  adjusts  the  departing 
customer's  stranded  cost  obligation  in 
the  future  to  reflect  actual  futiue 
increases  or  decreases  in  a  utility's 
future  cost-based  rates  would  produce 
more  accurate  results.  However,  this 
"true-up"  approach  has  several 
difficulties.  First,  it  assumes  that  the 
utility  will  have  wholesale  cost-based 
rates  in  the  future.  Many  utilities 
already  sell  in  the  wholesale  market  at 
market-based  rates,  and  this  trend  is 
accelerating.  Having  a  series  of  ongoing 
rate  cases  solely  for  the  piupose  of 
trueing-up  a  stranded  cost  calculation 
would  be  cumbersome  and  costiy.  It 
would  eliminate  much  of  the  regulatory 
cost  savings  that  result  from  market- 
based  rates.  Further,  even  if  "cost- 
based"  rates  were  on  file  in  the  future, 
many  such  future  wholesale  rates,  as  in 
the  past,  are  likely  to  result  from 
settlements  among  the  parties.  Such 
settlements  are  agreements  on  prices 
that  do  not  necessarily  spell  out  the  cost 
components  of  the  final  agreed-upon 
rate. 

These  difficulties  aside,  the  true-up 
approach  would  introduce  a  great  deal 
of  ongoing  uncertainty  about  the 
departing  customer's  stranded  cost 
obligation.  This  uncertainty  would  add 
uimecessary  risk  for  both  the  customer 
and  the  utility  as  they  consider 
alternative  purchase  or  sales 
transactions.  Customers  would  have  no 
way  of  knowing  what  their  ultimate 
stranded  cost  charge  would  be,  and 
therefore  would  be  unable  to  evaluate 
definitively  whether  changing  suppliers 
would  be  beneficial.  Under  a  true-up 
approach,  the  eventual  sum  of  the 
customer's  SCO  and  replacement  power 


cost  could  be  more  or  less  than  the 
amoimt  it  would  have  paid  had  it 
simply  stayed  with  its  host  supplier. 
This  possibility  could  discourage  many 
customers  from  taking  advantage  of  the 
open  access  provided  by  Order  No.  888. 
We  believe  that  any  potential  accuracy 
benefit  of  a  true-up  approach  is  greaUy 
outweighed  by  the  cost,  uncertainty, 
delay,  and  litigation  such  an  approach 
would  cause. 

In  summary,  we  believe  that  the  use 
of  present  revenues  as  the  basis  for 
calculating  stranded  cost  appropriately 
balances  precision  and  efficiency  '**  for 
what  is  fundamentally  a  transition 
period  policy. 

In  response  to  the  other  arguments 
raised,  the  Commission  makes  the 
following  findings.  We  disagree  with 
ELCON  that  the  use  of  present  revenues 
will  result  in  an  artificially  high 
stranded  cost  because  it  fails  to  account 
for  the  fact  that  a  utility  would  have  to 
lower  its  prices  to  respond  to  new 
competition.  ELCON's  argiunent  is 
circular  in  that  much  of  the  new 
competition  to  which  it  refers  results 
frt)m  oiu-  issuance  of  Order  No.  888. 
ELCON's  approach  would  undo  the  goal 
of  providing  recovery  of  stranded  costs 
by  eliminating  the  very  difference  that 
the  formula  is  intended  to  determine. 
'**  ELCON's  argument  is  rejected 
accordingly. 

In  addition,  ELCON's  reliance  on 
Town  of  Norwood  (for  the  proposition 
that  RSE  should  be  reduced  to  reflect 
the  reduced  operating  risk  and  reduced 
risk  of  customer  insolvency  associated 
with  direct  assignment  of  stranded 
costs)  is  misplaced.  In  Town  of 
Norwood,  the  Commission  was  faced 
with  a  request  for  recovery  of  plant 
costs.  The  utility  made  a  cost-effective 
proposal  to  shut  down  its  single  asset, 
a  small  nuclear  reactor.  In  that  case,  the 
Commission  disallowed  full  retiun  on 
investment  in  part  because  the  unit  was 
no  longer  operating  and  the  utility  had 
no  operating  risk. 

Elimination  of  the  rate  of  return  is 
inappropriate  because,  unlike  Town  of 
Norwood,  the  departing  customer's 
service  is  not  tied  to  any  particular  unit; 
rather,  service  is  considered  to  be 
provided  by  the  entire  system.  Contrary 
to  ELCON's  assertion,  operating  risk  is 
not  reduced  because  the  utility  must 
continue  to  operate  its  generating 
facilities  (by  reselling  the  capacity)  if  it 
is  to  recover  all  its  costs.  Accordingly. 


'*>The  use  of  present  revenues  is  reasonably 
%vorkable  from  an  administrative  standpoint 

'"Our  rationale  here  is  equally  applicable  to 
APPA's  argument  that  RSE  should  be  based  upon 
the  price  of  wholesale  power  in  a  competitive 
market 
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there  is  not  a  reduced  operating  risk  as 
aigued  by  ELCON. 

With  respect  to  ELCON 's  customer 
insolvency  argument,  this  risk  is  also 
present  under  the  direct  assignment 
approach.  Because  Order  No.  888 
permits  a  customer  to  pay  its  stranded 
cost  obligation  over  a  number  of  years, 
during  this  period  the  customer  could 
become  insolvent,  thereby  leaving  the 
utility  with  uncollected  stranded 
costs.^*' 

Also,  imlike  Town  of  Norwood,  the 
utility  is  presendy  collecting  rates  that 
compensate  for  traditional  utility  risks, 
but  do  not  include  the  risk  of  open 
access.  Fiulher,  eliminating  the  rate  of 
retiun  would  engender  considerable 
complication,  speculation  and  expense 
as  the  Commission  would  have  to 
determine  an  appropriate  rate  of  return 
that  included  some  risks  [e.g.,  customer 
bankruptcy)  but  not  others  [e.g.,  211 
request  or  use  of  the  open  access  tariff). 
Thus,  eliminating  the  rate  of  retiun  (or 
a  portion  thereof)  is  inappropriate. 

Accordingly.  ELCON's  arguments  that 
the  revenue  stream  should  be  reduced  to 
reflect  lower  risk  associated  with  direct 
assignment  is  rejected.  Instead,  we 
continue  to  believe  that  the 
transmission  provider  is  entitled  to 
recover  all  the  costs,  including  return  on 
equity,  that  it  inciirred  based  on  a 
reasonable  expectation  of  having  to 
serve  the  departing  customer.  All  these 
costs  would  have  been  recoverable 
absent  the  action  taken  in  Order  No. 
888.^*« 

The  Commission  also  rejects  NRECA's 
proposal  to  include  an  imputed  equity 
component  in  the  RSE  when  calculating 
stranded  costs  for  a  consumer-owned 
system.  Simply  put,  if  a  cost  is  not 
stranded,  or  if  a  cost  is  not  really  a  cost, 
recovery  shoidd  not  be  granted. 

The  Commission  rejects  APPA's 
contention  that  it  is  inappropriate  to  use 
present  revenues  as  the  RSE  because 
those  revenues  are  the  direct  product  of 
the  monopoly  power  that  the  utility 


■'«»In  addition.  Order  No  888  provide*  recovery 
of  ooJy  the  difference  between  the  average  annual 
revenues  that  the  customer  would  have  paid  had  it 
remained  a  customeT  (RSE)  and  the  estimated 
competitive  market  value  (CMVE)  of  the  released 
power  {i.e..  the  stranded  cost).  However,  while  the 
fonnula  contemplates  that  the  utility  can  sell  the 
ralnaind  power  at  the  estimated  competitive  market 
value,  the  actual  market  value  may  be  lower, 
increasing  the  risk  that  the  utility  will  not  be  able 
to  recover  its  stranded  costs. 

'"'  In  Order  No.  888.  the  Commission  rejected 
arguments  that  return-related  revenues  be  excluded 
from  the  revenue  stream.  The  Commission  found 
that  such  exclusion  would  effectively  require 
•harebolders  to  absorb  stranded  costs,  which  is 
contrary  to  the  Commission's  finding  that  a  utility 
is  entitled  to  an  opportunity  to  fully  recover 
legitimate,  prudent  and  veriTiable  stranded  costs.  In 
this  order,  we  reaffirm  our  earlier  finding- 


exercised  over  transmission.  The 
Commission  believes  that  the  use  of 
present  revenues  is  one  of  the  strengths 
of  the  formula  in  that  the  rates  that 
produce  present  revenues  have  been 
approved  by  regulators  as  just  and 
reasonable,  which  strongly  suggests  that 
the  costs  included  in  them  have  been 
shown  to  be  prudent,  legitimate  and 
verifiable. 

In  response  to  CCEM's  argument  that 
only  fixed  costs  should  be  eligible  for 
recovery  (because  the  inclusion  of 
variable  costs  in  the  RSE  will  encourage 
the  continued  operation  of  facilities  that 
are  conceded  to  be  uneconomic),  we 
agree.  The  Commission  notes  that 
condiUon  1,  "Cap  on  SCO"  ^*9  limits 
the  recovery  of  stranded  costs  to  fixed 
costs.  Accordingly,  the  formula,  as 
designed,  addresses  CCEM's  concern. 

We  note  that  Central  Vermont 
supports  its  opposition  to  the  use  of 
present  revenues  differently  from  other 
petitioners,  who  argue  (in  effect)  that 
the  price  component  of  RSE  is 
flawed.^**  Central  Vermont,  on  the  other 
hand,  is  concerned  that  the  quantity 
component  of  present  revenues  may  not 
reflect  the  quantity  that  would  have 
been  taken  during  L.  It  states  that  the 
Commission  should  permit  the  utility  to 
show  that  it  had  a  reasonable 
expectation  of  continued  customer 
service  that  is  not  based  on  the 
customer's  previous  three  years  of 
power  consumption.  The  Commission 
does  not  believe  that  this  is  appropriate. 
Central  Vermont's  approach  would 
introduce  forecasting  controversy, 
litigation  cost,  and  tmcertainty  which 
are  similar  to  the  disputes  about  cost 
discussed  above.  For  example,  a  utility 
might  argue  that  the  customer  was 
expected  to  consiune  more  than  it  has 
in  the  last  three  years,  based  presumably 
on  such  factors  as  expected  economic 
development,  changing  demographics, 
appliance  saturation  rates,  and  even 
changes  in  climate.  Conversely,  the 
departing  customer  might  argue  that  it 
would  have  increased  electricity 
conservation  efforts,  used  more  natural 
gas.  relied  more  on  self-generation,  and 
so  on,  if  open  access  had  not  been  made 
available  by  Order  No.  888.  The 
Commission  has  stated  above  why  it 
favors  the  use  of  present  revenues,  for 
both  price  and  quantity  combined,  and 
these  reasons  apply  regardless  of 
whether  the  argument  is  directed 


^'•F'ERC  StaU.  &  Regs,  at  31340;  miineo  at  597. 

^'"Present  revenues  depend,  of  course,  on  both 
price  and  quantity.  Most  petitioners  who  dispute 
the  use  of  present  revenues  argue,  in  some  fashion 
or  another,  that  present  revenues  are  inappropriate 
because  the  costs  included  in  present  revenues  may 
not  equate  to  the  costs  incurred  by  the  utility  during 
L.  These  petitioners  are  arguing  about  price. 


toward  the  price  or  quantity  component 
of  present  revenues. 

Finally,  TDU  Systems'  and  NRECA's 
argument  regarding  the  transmission 
revenue  credit  component  of  RSE  is 
made  on  the  same  basis  as  their 
argument  that  the  revenue  stream 
should  be  calculated  on  a  forward- 
looking  basis.  For  the  reasons  discussed 
above,  we  reject  this  argument  also. 

Therefore,  after  consideration  of  the 
arguments  on  rehearing,  and 
reconsideration  of  our  policy  rationale 
supporting  the  use  of  present  revenues, 
we  continue  to  support  the  use  of 
present  revenues,  without  true-ups  or 
adders,  as  the  basis  for  the  stranded  cost 
formula.  We  find  that  the  use  of  present 
revenues  fairly  and  efficienUy  balances 
the  competing  interests  of  the  affected 
parties. 

CMVE  Issues 

Petitioners  raised  a  number  of  CMVE 
related  issues.  We  take  them  up  in  the 
following  two  categories. 

Present  Value  Issues 

EEI  agrees  with  the  Commission  that 
stranded  costs  should  be  calcidated  on 
a  present  value  basis.  EEI  states  that 
with  respect  to  RSE,  the  formula 
appears  to  be  stated  on  a  present  value 
basis,  although  it  believes  that  the 
language  could  be  strengthened  to  read: 
"the  present  value  o/ average  annual 
revenues  from  the  departing  customer 
over  the  three  years  prior  *  *  •  "  (new 
text  emphasized). 

However,  EEI  maintains  that  the  rule 
fails  to  define  CMVE  clearly  on  a 
present  value  basis.  Therefore,  EEI 
suggests  that  the  Commission  clarify  the 
definition  as  follows:  "Option  1 — the 
utility's  estimate  of  the  net  present 
value  o/the  average  annual  revenues 
•  •   •  or  Option  2 — the  net  present 
value  of  the  average  annual  cost  to  the 
customer  of  replacement  capacity  and 
associated  energy  *   •   •  "  (new  text 
underlined).  EEI  states  that  this 
clarification  could  also  be  applied  to  the 
"Cap  on  SCO."  to  put  it  on  a  par  with 
the  other  definitions  in  terms  of  the  time 
value  component. 

TDU  Systems  and  NRECA  also 
express  concerns  regarding  the 
calculation  of  SCO  on  a  present  value 
basis.  Specifically,  they  state  that  the 
formula  contains  no  component,  factor, 
or  other  mechanism  to  indicate  how 
such  present  value  is  to  be  determined. 
They  also  state  that  no  discount  rate  is 
sf>ecified.  and  that  the  calculadon 
should  be  synchronized  with  the 
cnistomer's  chosen  payment  option. 
Central  Vermont  maintains  that  the 
Commission  should  make  it  clear  that  a 
utility  is  entitled  to  recovery  of  both 
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stranded  costs  and  the  time  value  of 
those  costs  from  the  date  on  which  they 
were  experienced  through  the  date  of 
their  recovery. 

Commission  Conclusion 

We  believe  that  EEI  misinterprets  oui 
intent  with  the  three-year  average 
annual  revenues  for  RSE.  EEI  is 
proposing  to  increase  the  revenues  of 
three  years  ago  to  current  dollars,  the 
revenues  of  two  years  ago  to  current 
dollars  (and  so  on)  before  finding  the 
three-year  average.  The  Commission 
clarifies  that  our  use  of  the  tenn 
"present  value"  does  not  require  such 
an  adjustment.  If  the  utility  thought  its 
rates  on  file  did  not  adequately  reflect 
rising  costs,  it  should  have  filed  for  a 
rate  increase.  If  it  did  file  for  and  receive 
a  rate  increase,  the  formula  does  not  use 
a  three-year  average,  but  rather  revenue 
based  on  the  new  rate.^^'  It  would  be 
inappropriate  to  adjust  the  three  years  of 
revenue  used  to  calculate  RSE  to  a 
current  dollar  value  if  these  rates  have 
been  in  effect  for  three  years  without 
change.  It  is  assiuned  that  all  costs, 
including  inflationary  and  deflationary 
changes  in  the  underlying  costs,  have 
been  recovered.  We  do  not  have  any 
time  lag  between  the  provision  of 
service  and  the  recovery  of  the  costs  of 
providing  that  service.  Accordingly, 
EEI's  proposed  present  value  adjustment 
is  neither  necessary  nor  appropriate. 

With  respect  to  EEI's  concern  that 
CMVE  is  not  determined  on  a  present 
value  basis,  we  clarify  that  it  should  be 
calculated  on  a  present  value  basis.  Both 
the  revenues  that  would  have  been 
collected  if  the  customer  had  remained 
on  the  system  and  the  revenues  the 
utility  expects  to  collect  by  selling  the 
power  must  be  stated  on  a  present  value 
basis  so  that  the  difference.  RSE-CMVE, 
is  at  present  value.''^  The  "Cap  on 
SCO"  must  also  be  stated  on  a  present 
value  basis. 

In  response  to  TDU  Systems,  NRECA 
and  Central  Vermont,  we  clarify  that  a 
utility  is  entitled  to  recovery  of  stranded 
costs  and  the  time-value  of  the  revenues 
that  would  have  been  recovered.''^ 


'"■  Condition  2  requires  use  of  the  most  recent 
twelve  months  of  revenue  if  there  has  been  a  rate 
change.  See  FERC  StaU.  &  Regs,  at  31340;  mimeo 
at  597. 

"2  If  RSE  and  CMVE  are  calculated  on  a  present 
value  basis,  and  the  difference  between  the  two  is 
multiplied  by  L.  the  result  constitutes  the 
customer's  SCO.  This  present  value  is  the  amount 
to  be  [taid  under  the  lump-sum  payment  option.  If 
the  customer  chooses  another  payment  option, 
additional  time-value  calculations  would  be 
required  to  match  the  customer's  stranded  cost 
obligation  with  a  series  of  payments  made  over 
time. 

'"^  The  utility  is  entitled  to  recover  no  more  than 
the  present  value  of  the  revenue  stream  (less  the 


However,  we  decline  to  specify  the 
discoiuit  rate  or  the  niunber  of  periods 
to  be  used  in  the  calculation.  Although 
establishing  a  uniform  discount  rate 
would  serve  to  minimize  disputes  over 
the  calcidation.  we  prefer  to  give  the 
parties  some  flexibility  on  the  use  of  a 
discount  rate.  Similarly,  we  do  not 
prescribe  the  number  of  periods  to  be 
used  in  the  present  value  calculation  as 
this  also  should  be  determined  on  a 
case-by-case  basis  due  to  differences  in 
"L"  and  billing  payment  cycles  for  each 
departing  customer. 

CMVE  Option  2  Issues 

In  Order  No.  888.  the  Commission 
allows  the  departing  customer  to  set 
CMVE  equal  to  the  average  annual 
revenues  it  would  pay  to  its  alternative 
supplier.  This  option  is  referred  to  as 
CMVE  Option  2. 

SoCal  Edison  and  Central  Vermont 
argue  that  CMVE  Option  2  should  be 
eliminated  because  it  will  be 
administratively  difficult  to  monitor  and 
enforce.  In  their  view.  Option  2  will 
allow  customers  the  opportunity  to 
"game"  the  system,  which  will  increase 
the  utility's  and  the  Conunission's 
administrative  costs  and  place  the 
utility  at  risk  for  less  than  full  recovery 
of  stranded  costs.  In  addition.  SoCal 
Edison  maintains  that  it  will  be  difficult 
to  reflect  in  the  calculation  of  stranded 
costs  any  non-price  benefits  a  customer 
may  receive  imder  the  contract.  SoCal 
Edison  further  maintains  that  there  is  a 
possibility  that  additional  bargains  may 
have  been  struck  outside  of  the 
agreement  between  the  new  supplier 
and  the  departing  customer.  These 
bargains  may  have  the  effect  of 
increasing  the  price  of  the  alternative 
power,  but  the  terms  of  the  bargains 
woidd  not  be  known  to  the  utility  to  use 
in  adjusting  CMVE.  As  a  result,  the 
customer's  contract  price  may  not 
acciuBtely  reflect  the  utility's  CMVE, 
resulting  in  an  inacciuate  estimate  of 
stranded  cost  responsibility. 

EEI  has  requested  that  the 
Commission  clarify  that  the  conditions 
placed  on  CMVE  Option  2  were 
intended  to  prevent  the  customer  from 
unfairly  avoiding  its  full  stranded  cost 
obligation  (i.e.,  prevent  gaming  of  the 
stranded  cost  calculation).  EEI  also 
states  that  the  Commission  should  give 
the  utilify  an  opportiuiity  to  challenge 
the  validity  of  the  replacement 
contract's  price,  terms  and  conditions 
on  a  case-by-case  basis  or  give  the  utility 
the  right  of  first  refusal  to  provide 
power  to  the  customer  imder  the 
replacement  contract's  price,  terms  and 


conditions.  Carolina  P&L  requests  that 
the  Commission  require  the  departing 
(mstomer  to  make  a  compliance  filing 
containing  information  regarding  the 
replacement  contract  Centerior 
maintains  that  in  order  to  guard  against 
the  customer  overpaying  for 
replacement  capacity  (thereby  lowering 
its  SCO),  the  Commission  should  use 
the  revenues  received  by  the  host  utility 
in  the  resale  of  the  power  to  determine 
the  CMVE. 

NRECA  and  TDU  Systems  maintain 
that  the  formula  fails  to  address  how  the 
CMVE  component  will  be  adjusted 
when  the  customer's  contractual 
commitment  for  replacement  capacity  is 
for  a  peritxi  shorter  than  L. 

Commission  Conclusion 

The  comments  filed  in  response  to 
our  Open  Access  NOFR  maintained 
overwhelmingly  that  determining 
accurately  the  competitive  mark^  value 
of  the  released  capacity  and  energy  is  a 
difficult  and  subjective  task.  Therefore, 
we  did  not  prescribe  a  CMVE  by 
formula  as  we  did  for  RSE.  Instead,  we 
provide  options  for  determining  it.  Our 
requirement  for  the  utilify  to  estimate  it 
is  CMVE  Option  1.  However,  the 
customer  may  contend  that  the  utilify 
will  underestimate  CMVE  under  this 
option  so  as  to  increase  the  customer's 
stranded  cost  obligation.  In  response  to 
these  concerns,  the  Commission 
adopted  CMVE  Option  2  because  "[tjhe 
customer  will  test  the  market  and 
choose  the  best  deal  available.  Hence, 
the  price  the  customer  pays  its 
alternative  supplier  is  arguably  a  more 
accurate  measure  of  the  competitive 
market  value  of  the  capacify  and 
associated  energy  not  taken  from  the 
host  utilify."  '**  The  Commission  also 
believes  that,  because  of  the  potential 
for  disputes  over  the  CMVE  component 
of  the  formula,  many  utilities  and 
departing  customers  would  appreciate 
CMVE  Option  2  because  it  would 
provide  them  with  a  simple  and  reliable 
method  for  determining  the  CMVE. 

However,  the  Commission  recognized 
the  potential  for  gaming  on  the  part  of 
the  customer.  To  address  this  potential, 
the  Commission  placed  certain 
conditions  on  the  use  of  Option  2.  One 
of  these  conditions  is  that  the  departing 
customer  must  demonstrate  that  the 
replacement  service  is  equivalent  to  that 
from  the  current  supplier.  This  provides 
the  utility  with  the  abilify  to  investigate 
whether  the  new  service  is  essentially 
the  same,  in  terms  of  contract  diu'ation, 
terms  and  conditions,  as  that  which  it 
ciurentiy  provides  the  customer.  Any 
luuesolvable  disputes  over  the  value  of 


competitive  market  value)  it  wrould  have  received 
had  the  customer  remained  on  its  system. 


^FERC  SUU.  ft  Regs,  at  31342;  mimeo  at  604. 
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non-price  benefits  contained  in  the 
customer's  replacement  contract,  which 
is  SoCal  Edison's  concern,  can  be 
developed  during  a  stranded  cost 
hearing,  and  the  Commission  will 
decide  the  disputed  issues  based  on  the 
record  provided.  SoCal  Edison's 
concern  with  additional  bargains 
outside  the  contract,  which  increase  the 
contract  price  and  lower  the  customer's 
SCO,  is  properly  addressed  through  the 
discovery  process.  The  utility  could  ask 
for  a  copy  of  agreements  between  the 
new  supplier  and  the  departing 
customer,  and  the  customer  would  be 
obligated  to  provide  the  requested 
information. 

Although  we  recognize  that  there  may 
be  difficulties  in  assuring  the 
"equivalence"  of  the  customer's 
replacement  contract,  we  believe  that 
CMVE  Option  2  creates  an  incentive  for 
the  utility  to  estimate  CMVE  as 
accurately  as  possible  (in  Option  1),  and 
provides  a  quick  and  simple  alternative 
to  protracted  litigation  of  the  utility's 
estimate  of  CMVE.  Accordingly,  SoCal 
Edison's  and  Central  Vermont's  request 
for  elimination  of  CMVE  Option  2  is 
rejected.  Also,  because  a  utility  is 
permitted  to  undertake  discovery 
regarding  the  terms  and  conditions  of 
the  replacement  contract,  and  any 
contracts  or  considerations  associated 
with  the  replacement  contract,  we  do 
not  believe  that  it  is  necessary  to  give 
the  utility  the  right  of  first  refusal  to 
supply  the  departing  customer  under 
the  replacement  contract's  price,  terms 
and  conditions.  EEI's  "gaming" 
concerns  are  best  addressed  through  the 
discovery  process  in  a  stranded  cost 
hearing. 

Furthermore,  we  will  not  require  the 
departing  customer  to  make  a 
compliance  filing  containing 
information  about  its  replacement 
contract,  as  the  utility  can  obtain  this 
information  through  discovery  if  it  is 
needed  emd  relevant,  without 
automatically  burdening  the 
Commission  with  additional  filings  or 
requiring  the  customer  to  disclose 
confidential  and  irrelevant  information. 
A  customer  must  file  replacement 
contract  information  only  if  it  chooses 
to  assert  that  the  replacement  contract 
price  is  relevant  to  the  determination  of 
CMVE."5 


'"'  We  note  that  in  a  lection  206  proceeding 
initialed  by  a  customer.  Order  ^io.  888  requires  thai 
astimates  of  stranded  cost  liability  shall  include  the 
information  necessary  to  allow  the  utility  to 
understand  the  basis  of  the  estimate.  (Mimeo  at  610 
referencing  Implementation  Procedure  (2)).  The 
implementation  requirements  in  Implementation 
Procedure  (2)  apply  not  only  to  a  utility  making  a 
stranded  cost  estimate,  but  also  to  a  customer  filing 
under  section  206.  Therefore,  in  case  Order  No.  888 
is  unci«ar,  «ire  clarify  that  a  customer  filing  under 


In  response  to  NRECA  and  TDU 
Systems,  the  Commission  reiterates  that 
a  customer  cannot  avail  itself  of  CMVE 
Option  2  if  its  replacement  contract  is 
for  a  period  shorter  than  L.  This 
restriction  is  necessary  to  ensure 
equivalence  of  service. 

Marketing/Brokering  Option  Issues 

In  Order  No.  888,  the  Commission 
allows  the  departing  customer  to  market 
or  broker  the  capacity  that  it  would 
strand  as  a  result  of  its  decision  to 
purchase  power  hom  an  alternative 
supplier.  This  option  is  intended  to 
protect  a  departing  customer  from  a  low 
utility  estimate  of  CMVE,  which  would 
result  in  a  higher  stranded  cost  charge 
to  the  customer. 

ELCON  maintains  that  the  option  to 
broker  the  released  power  in  response  to 
a  "low  balling"  of  the  CMVE  by  a  utility 
places  an  unfair  burden  on  the  customer 
by  requiring  it  to  engage  in  brokering. 

SoCal  Edison  and  NIMO  argue  that  a 
customer  choosing  the  marketing  option 
should  pay  the  utility's  estimate  of  the 
market  value  of  energy,  rather  than  the 
average  system  energy  costs  for  the 
energy  it  purchases.  SoCal  Edison  and 
NIMO  argue  that  the  use  of  average 
system  energy  costs  is  inconsistent  with 
the  use  of  estimated  market  value  used 
to  calculate  the  customer's  stranded  cost 
responsibility  and  will  result  in  an 
under-recovery  of  stranded  costs. 
Florida  Power  Corp  is  also  concerned 
that  the  payment  provisions  of  the 
marketing  option  could  result  in  under- 
recovery  of  stranded  costs.  Specifically, 
Florida  Power  Corp  states  that 
permitting  customers  to  purchase  the 
associated  energy  at  average  system 
variable  costs  is  appropriate  if  the 
stranded  capacity  marketed  by  the 
customer  is  slice-of-system  and  if  the 
energy  used  is  at  the  same  load  factor  as 
the  average  load  factor  of  the  utility's 
remaining  requirements  customers.  If 
these  conditions  are  not  met,  Florida 
Power  Corp  states  that  imder-recovery 
or  over-recovery  of  stranded  costs  could 
occur.  To  prevent  this,  Florida  Power 
Corp  would  require  the  customer  to 
reimbiuse  the  utility  for  the  marketed 
energy  at  the  utility's  actual  hoiu-ly 
average  energy  costs  for  the  hours  in 
which  the  energy  is  resold. 

Occidental  Chemical  requests 
guidance  as  to  when  a  stranded  cost  is 
"legitimate"  and  how  the  utility  will 
develop  an  estimate  of  the  capacity  to  be 
released.  Occidental  Chemical  also 
requests  clarification  regarding  the 


obligations  of  a  departing  customer  to 
the  replacement  buyer  and  whether  the 
departing  customer  can  resell  the 
capacity  under  terms  and  conditions 
different  from  those  under  which  it 
bought  it.  Similarly,  CCEM  requests  that 
the  Conunission  clarify  that  there  can  be 
no  conditions  attached  to  the  former 
customer's  use  of  the  capacity,  except 
for  conditions  pertaining  to  safety  and 
reliability.  CCEM  also  contends  that  the 
60-day  limit  for  finding  a  buyer  under 
the  brokering  option  is  too  short  and 
should  be  eliminated.  CCEM  states  that 
if  the  customer  pays  for  the  capacity  in 
the  stranded  cost  charge,  it  should  have 
flexibility  in  disposing  of  it. 

Commission  Conclusion 

The  Commission  disagrees  with 
ELCON  that  the  brokering  option  places 
an  luifair  biu'den  on  the  departing 
customer.  The  Commission  believes  that 
the  marketing/brokering  option  is 
another  effective  incentive  for  a  utility 
to  make  a  good  faith  estimate  of  CMVE. 
Furthermore,  we  note  that  the 
marketing/brokering  option  is  just  that: 
an  option.  A  customer  is  not  required  to 
exercise  the  marketing/brokering  option, 
just  as  it  is  not  required  to  exercise 
CMVE  Option  2.  Rather,  the  marketing/ 
brokering  option  is  available  to  a 
customer  who  believes  it  can  reduce  its 
stranded  cost  obligation  through 
marketing  or  brokering  the  released 
power. ^'* 

In  response  to  SoCal  Edison,  NIMO 
and  Florida  Power  Corp,  the 
Commission  believes  that  permitting  a 
customer  to  purchase  the  associated 
energy  under  the  marketing  option  at 
average  system  variable  costs  is 
appropriate  in  most  instances  for  at  least 
two  reasons.  First,  the  capacity  being 
marketed  in  all  or  almost  all  cases 
would  not  be  associated  with  a  single 
asset  or  subset  of  assets.  Instead,  a  ,. 

customer  who  chooses  to  exercise  this 
option  is  purchasing  a  '.'slice  of  the 
system,"  i.e.,  a  fraction  of  the 
production  of  all  assets.  Accordingly, 
our  requirement  that  the  customer 
piuchase  the  associated  energy  at 
average  system  variable  costs  is 
consistent  with  the  notion  that  it  is 
piutihasing  a  slice-of-the-system. 
Furthermore,  we  believe  that  the 
customer  should  have  the  opportunity 
to  purchase  the  associated  energy  at  the 
price  it  currently  pays,  and  for  most 
customers  that  price  is  based  on  average 


section  206  and  choosing  CMVE  Option  2  must 
include  a  copy  of  its  replacement  contract  and  any 
other  information  necessary  to  determine  the 
equivalence  of  its  replacement  contract. 


'"*  If  the  customor  decides  not  to  exercise  either 
CMVE  Option  2  or  the  marketing/brokering  option, 
the  customer  still  would  be  permitted  to  challenge 
the  reasonableness  of  the  utility's  CMVE  estimate 
(under  CMVE  Option  1)  as  well  as  the 
reasonableness  of  the  other  aspects  of  the  utility'i 
■Handed  cost  estimate. 
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system  costs.  It  is  not  appropriate  to 
require  market  value  pricing  of 
associated  energy  when  the  customer's 
present  payments  are  based  on  average 
system  variable  costs.  For  SoCal  Edison 
and  NIMO,  we  further  clarify  that,  when 
the  departing  customer  markets  the 
released  power  at  a  market-based  rate 
and  pays  average  system  variable  cost 
for  the  energy  component  of  the  price, 
the  difference  between  the  market  price 
of  the  power  and  the  average  system 
variable  cost  determines  the  market 
value  of  the  released  capacify.  When  we 
refer  to  "piuchasing  energy  at  average 
system  variable  cost,"  we  refer  to 
compensation  for  the  variable  cost 
component  of  the  sale  (mostly  fuel  cost); 
we  are  not  referring  to  the  total  price  of 
the  power  sale,  which  would  include  a 
fixed  cost  recovery  component. 

We  agree  with  the  argument  of  Florida 
Power  Corp.  The  Conunission 
recognizes  that  there  may  be  instances 
where  the  departing  customer  does  not 
purchase  energy  at  average  system 
variable  costs.  We  also  recognize  that 
the  entify  to  which  the  departing 
customer  sells  the  released  capacity  may 
have  a  usage  pattern  that  differs 
significanUy  from  that  of  the  departing 
customer.  In  this  circumstance,  the 
utility  should  be  paid  actual  hourly 
average  energy  costs  for  the  hoius  in 
which  the  energy  is  resold  by  the 
departing  customer.  Parties  should 
address  this  issue  in  their  marketing 
agreement. 

In  addition,  we  clarify  that  the 
departing  customer's  capacity  charge  is 
the  utility's  CMVE  minus  average 
system  variable  costs  as  contained  in  its 
estimate  of  RSE.^^''  Hence,  the  capacity 
charge  is  the  fixed  cost  that  the  utility 
could  recover  if  it  sold  the  power  at 
market  value.  This  approach  assiunes 
that  the  customer  choosing  the 
marketing  option  is  buying  a  slice  of  the 
system  and  buys  the  energy  associated 
with  the  released  capacity  on  the  same 
basis  as  under  its  contract  with  the 
utility. 

In  response  to  Occidental  Chemical,  a 
stranded  cost  is  legitimate  if  it  meets  the 
criteria  established  in  the  Rule.  With 
respect  to  the  obligations  of  a  departing 
customer  to  a  replacement  customer, 
such  obligations  will  be  governed  in 
part  by  the  individual  contracts  between 
the  parties.  However,  with  respect  to 
Occidental  Chemical's  question  as  to 
whether  the  departing  customer  can 
resell  the  capacity  under  terms  and 
conditions  different  ^m  those  imder 


which  it  bought  the  capacity,  the 
Commission  finds  that,  at  a  minimum, 
the  customer  is  entitled  to  resell  the 
capacity  and  energy  luider  the  terms 
and  conditions  governing  its  ptuchase 
from  the  utility.  However,  customers 
would  n(?l  be  precluded  from 
negotiating  different  terms  and 
conditions  with  the  utilify. 

In  response  to  CCEM's  concerns,  the 
Commission  will  not  prohibit  a  utility 
from  attaching  conditions  to  the  former 
customer's  use  of  the  system.  There  may 
be  circumstances  (which  we  have  not 
contemplated)  where  certain  conditions 
may  be  necessary,  and  we  do  not  wish 
to  foreclose  such  instances  at  this  time. 
However,  we  caution  utilities  against 
using  this  to  restrict  the  customer's  use 
of  this  option.  We  reiterate  oiu  finding 
in  Order  No.  888  that  the  utiUty  should 
allow  the  customer  to  market/broker  the 
released  capacity  luider  terms  and 
conditions  comparable  to  a  utilify  resale 
of  the  capacify  to  a  third  party. 

The  Commission  disagrees  with 
CCEM  that  the  60-day  period  for  finding 
a  buyer  under  the  brokering  option  is 
too  short  and  should  be  eliminated.  The 
60-day  period  protects  both  customers 
and  utilities  in  the  event  that  an 
acceptable  buyer  for  the  power  cannot 
be  found.  It  protects  the  utilify  from 
being  stuck  with  the  released  capacify 
for  an  extended  period,  during  which 
time  it  can  receive  only  minimal 
compensation  for  if*  Similarly,  the  60- 
day  limit  protects  the  customer  by 
reverting  back  to  the  formula  if  its 
brokering  attempt  is  unsuccessfid. 
CCEM's  argument  that  the  customer 
who  pays  for  the  capacify  in  the 
stranded  cost  charge  should  have 
flexibilify  in  disposing  of  it  ignores  the 
fact  that  under  the  brokering  option  (as 
opposed  to  the  marketing  option),  the 
customer  does  not  take  title  to  the 
released  capacify.  For  these  reasons,  the 
Commission  continues  to  believe  that  a 
time  limit  is  necessary,  and  that  60  days 
is  adequate  to  meet  the  dual  goals 
described  above. 

Length  of  Reasonable  Expectation 
Issues 

American  Forest  &  Paper  faults  the 
Commission  for  failing  to  limit  the 
period  of  reasonable  expectation  to  a 
discrete  period,  such  as  three  to  five 
years.  TDU  Systems  contends  that  the 
threat  of  stranded  costs  extends  well 


^"  For  estimation  purposes  the  utility  should  still 
provide  its  CMVE  on  a  market  value  b^is  for  both 
capqpity  (fixed)  and  energy  (variable)  so  that 
customers  can  better  understand  the  basis  for  the 
utility's  estimate. 


^"This  is  so  because,  throughout  the  period  that 
the  customer  is  trying  to  find  a  buyer,  the  utility 
can  sell  the  released  capacity  and  energy  only  in  the 
short-term  market,  most  likely  at  a  lower  price  than 
it  could  receive  in  a  looger-term  market  The  utility 
is  limited  to  the  short-term  market  because  the 
capacity  must  be  available  when  the  customer  finds 
a  buyer. 


beyond  a  mere  transition  period,  and 
therefore,  is  inconsistent  with  the 
Commission's  statement  that  stranded 
costs  are  a  transition  issue.  TDU 
Systems  maintains  that  the  period  of 
reasonable  expectation  should  be 
defined  as  the  shorter  of  either  the  term 
of  the  terminating  contract  or  the 
utilify's  planning  horizon  as  of  July  11, 
1994.  IL  Com  states  that  absent  a 
statutory,  regulatory  or  contractual 
obligation  to  incur  costs  or  provide 
service,  the  length  of  a  utilify's 
expectation  to  serve  a  customer  beyond 
its  contract  expiration  should  be  zero. 
However,  IL  Com  states  that  if  a 
statutory  or  regulatory  obligation  to 
serve  can  be  demonstrated  by  a  public 
utilify  on  a  case-by-case  basis,  extra- 
contracttial  recovery  may  be  appropriate 
but  should  not  exceed  three  years.  IL 
Com  proposes  a  formula  for  L  that 
incorporates  a  three-year  cap. 

Commission  Conclusion 

We  reiterate  that  oiu-  stranded  cost 
procedure  applies  to  wholesale 
contracts  only  if  they  are  entered  into  on 
or  before  July  11, 1994  (and  do  not 
contain  exit  fees  or  other  stranded  cost 
provisions),  so  that  as  these  contracts 
end  this  stranded  cost  recovery 
procedure  will  cease  to  apply.  This  fact 
alone  shows  that  the  policy  is  a 
transition  issue  and  not  a  permanent 
policy  for  wholesale  requirements 
contracts.  Fiulher,  it  should  be 
remembered  that  a  utilify  must 
demonstrate  that  it  had  a  reasonable 
expectation  of  continued  service  for  a 
time  certain  (L)  before  any  stranded  cost 
is  recognized  to  exist  or  recovery 
permitted.  This  is  not  an  insignificant 
demonstration.  Moreover,  although  we 
decline  to  establish  an  outside  limit  for 
L,  it  is  likely  that  the  longer  the  period 
claimed  by  the  utilify,  the  harder  it  will 
be  for  the  utilify  to  demonstrate  a 
reasonable  expectation.  In  any  event,  to 
provide  recovery  of  the  full  stranded 
cost,  it  is  necessary  that  the  reasonable 
expectation  period  not  be  limited  to  an 
arbitrary  number,  such  as  three  to  five 
years,  as  suggested  by  American  Forest 
&  Paper. 

Regarding  the  time  <t  takes  to 
complete  the  transition  to  a  market 
unaffected  by  stranded  cost 
considerations,  the  Conunission 
distinguishes  the  reasonable  expectation 
period  for  determining  the  amount  of 
stranded  costs  attributable  to  a 
departing  customer  from  the  period  over 
which  the  customer  pays  for  stranded 
costs.  For  example,  a  utilify  may  have 
incurred  a  cost  under  the  expectation 
that  the  customer  would  remain  for 
another  seven  years  (L).  However,  the 
customer  coidd  pay  that  amotmt 
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immediately,  over  three  years,  over 
seven  years,  or  over  a  longer  period.  The 
period  of  reasonable  expectation,  L,  is 
unrelated  to  the  repayment  period.  If  all 
customers  were  to  choose  the  lump-sum 
payment  option,  the  transition  period  to 
a  market  completely  unaffected  by 
stranded  cost  recovery  would  be  short. 

In  response  to  TDU  Systems,  we  note 
that  its  proposal  to  define  the  period  of 
reasonable  expectation  as  the  shorter  of 
either  the  term  of  the  terminating 
contract  or  the  utility's  planning 
horizon  as  of  July  11,  1994  is  not 
foreclosed  by  our  Rule.  When  faced 
with  a  claim  for  stranded  costs,  TDU 
Systems  may  argue  that  either  of  these 
limit  the  reasonable  expectation  period 
in  that  instance.  However,  it  would  be 
inappropriate  to  limit  generically  the 
period  of  reasonable  expectation  as 
suggested  because  the  limitation  may 
not  fit  all  circumstances.  We  reiterate 
that  whether  a  utility  had  a  reasonable 
expectation  of  continued  service,  and 
for  how  long,  will  be  determined  on  a 
case-by-case  basis,  and  will  depend  on 
the  facts  and  circumstances  of  each 
individual  case. 

With  respect  to  IL  Com's  eirgument 
that  absent  a  statutory,  regulatory  or 
contractual  obligation  to  incur  costs,  the 
length  of  a  utility's  expectation  to  serve 
a  customer  beyond  its  contract 
expiration  should  be  zero,  the 
Commission  agrees  that  such  obligations 
are  likely  to  be  the  principal  reasons  for 
a  reasonable  expectation  in  most  cases, 
but  we  would  not  preclude  a  utility 
from  introducing  other  relevant 
evidence.  If  a  utility  can  demonstrate 
that  costs  were  incurred  to  serve  a 
customer,  based  on  a  reasonable 
expectation  of  continued  service,  and  if 
that  customer  uses  the  open  access 
provided  by  Order  No.  888  to  reach  an 
alternative  supplier,  leaving  the  utility 
with  unrecovered  costs,  the  utility 
should  be  allowed  to  make  its  case  for 
recovery  of  those  costs  based  on 
Whatever  evidence  it  chooses  to  offer. 

Implementation  Issues 

SoCal  Edison  is  concerned  that,  under 
the  framework  established  in  Order  No. 
888.  a  customer  could  request  numerous 
estimates  of  stranded  costs  based  on 
different  alternative  supply  scenarios 
and  departure  dates,  to  which  the  utility 
would  have  to  respond  in  a  30-day 
period.  SoCal  Edison  states  that  the 
Commission  should  reasonably  limit  the 
number  and  types  of  requests.  SoCal 
Edison  maintains  that  if  the  number  and 
type  of  a  customer's  requests  are  unduly 
burdensome  or  unreasonable  in  the 
utility's  view,  the  utility  should  be 
permitted  to  refuse  the  requests.  Under 
SoCal  Edison's  approach,  the  customer 


would  have  the  right  to  petition  the 
Commission  to  demand  that  such 
studies  be  undertaken. 

SoCal  Edison  also  argues  that  the 
Commission  should  allow  a  utility  to 
assess  a  reasonable  charge  to  cover 
administrative  costs  associated  with 
developing  the  studies  required  to 
produce  estimates  of  stranded  cost  ' 
responsibility. 

TDU  Systems  states  that  the  30-day 
period  allowed  for  a  customer  to 
respond  to  a  utility's  notice  of  alleged 
stranded  costs  is  too  little  time  to 
perform  an  adequate  analysis.  In 
addition.  TDU  Systems  and  NRECA 
maintain  that  a  customer  should  not  be 
bound  by  its  estimate  of  stranded  cost 
obligation  as  filed  in  a  petition  for 
declaratory  order  or  a  section  205  or  206 
proceeding.  They  contend  that  certain 
elements  of  the  formula  depend  heavily 
on  data  in  the  public  utility's 
possession,  and  that  the  Rule,  as 
written,  will  encourage  the  customer  to 
present  a  low-end  estimate  of  stranded 
cost  liability.  TDU  Systems  and  NRECA 
maintain  that  the  Commission  should 
instead  require  the  customer  to  state  its 
binding  estimate  at  the  close  of  the 
discovery  period  when  it  presumably 
would  be  in  possession  of  the  data 
necessary  to  make  a  realistic  estimate  of 
the  stranded  cost  floor. 

PSE&G  argues  that  a  utility  should  be 
able  to  begin  recovering  stranded  costs 
right  away,  subject  to  refund  pending 
the  outcome  of  the  proceeding,  to 
eliminate  any  incentive  a  customer 
would  have  to  delay  proceedings  so  as 
to  delay  payment  of  stranded  costs. 

Commission  Conclusion 

Regarding  SoCal  Edison's  concern 
about  numerous  requests  for  estimates 
of  stranded  costs,  we  do  not  believe  that 
the  number  of  requests  will  rise  to  the 
level  of  "unduly  burdensome"  or 
"unreasonable"  in  most  instances. 
However,  if  this  problem  occurs,  a 
utility  can  petition  the  Commission  for 
relief,  and  we  will  consider  each 
petition  on  a  case-by-case  basis. 

The  Commission  does  not  agree  with 
SoCal  Edison  that  a  utility  should  be 
permitted  a  special  charge  to  cover  the 
cost  associated  with  providing  a 
stranded  cost  estimate.  Such  costs  are 
likely  to  be  de  minimis.  Given  that 
Order  No.  888  provides  an  opportunity 
for  full  recovery  of  stranded  costs,  we 
do  not  believe  it  is  appropriate  for  a 
utility  to  charge  a  customer  an 
additional  fee  for  asking  whether  it  can 
expect  a  stranded  cost  claim. 

The  Commission  also  disagrees  with 
TDU  Systems  that  the  30-day  customer 
response  period  is  too  short.  No  utility 
has  argued  on  rehearing  that  the  30-day 


utility  response  to  a  request  for  an 
estimate  is  too  short,  and  only  TDU 
Systems  argues  that  the  30-day  customer 
response  to  the  utility's  estimate  is  too 
short.  The  30-day  period  is  intended  to 
speed  the  negotiation  process,  with  the 
goal  of  settling  stranded  costs  disputes 
without  Commission  involvement. 
Order  No.  888  requires  a  utility  to 
provide  an  estimate  of  stranded  cost 
responsibility  within  30  days  of  the 
customer's  request  for  an  estimate.  We 
do  not  believe  it  is  unreasonable  to 
require  the  customer  to  respond  in  like 
time.  Accordingly,  we  will  not  modify 
the  30-day  response  requirement. 

Furthermore,  the  Commission  is 
unpersuaded  by  TDU  Systems'  and 
NRECA 's  argument  that  a  customer 
should  be  bound  by  its  estimate  of 
stranded  cost  obligation  only  after  the 
close  of  the  discovery  period.  Order  No. 
888  requires  the  utility  to  provide 
detailed  support  for  its  stranded  cost 
estimates,  and  this  information  should 
be  adequate  to  allow  the  customer  to 
develop  its  own  estimate  of  any 
stranded  cost  obligation. 

In  response  to  PSE&G,  we  clarify  that 
recovery  of  stranded  cost  claims  filed 
under  section  205.  206.  or  211/212  will 
be  governed  by  these  sections  and  the 
Commission's  promulgating  regulations 
thereto. 

Net  Benefit  Issues 

EGA  and  IMPA  argue  that  the 
revenues  lost  approach  does  not  capture 
the  net  utility  benefits  that  result  firom 
open  access.  EGA  states  that  no 
stranded  costs  should  be  imposed  on 
any  one  "lost"  customer  if  the  utility  is 
a  "net  winner."  that  is,  where  the 
benefits  from  the  new  competitive 
regime  outweigh  the  utility's  stranded 
costs.  EGA  states  that  the  formula  is 
unclear  as  to  how  the  revenues  lost 
approach  will  take  into  account  the 
following  three  potentially  beneficial 
effects  of  competition:  (1)  an  expanded 
customer  base  as  a  result  of  enhanced 
transmission  access;  (2)  reductions  in 
the  cost  of  purchased  power,  which  is 
resold  by  a  utility;  and  (3)  a  utility's 
ability  to  obtain  higher  than  cost  of 
service  rates  for  electricity.  Freedom 
Energy  argues  that  the  potential  future 
benefit  should  be  factored  into  the 
revenues  lost  calculation. 

IMPA  maintains  that  a  mechanism 
should  be  provided  for  recovery  of  the 
benefits  of  open  access,  particularly  if  a 
utility  does  not  seek  stranded  cost 
recovery.  IMPA  states  that  it  is 
economically  inefficient  for  consumers 
of  generation  and  transmission  services 
to  pay  stranded  costs  to  those  suppliers 
that  have  higher  than  average  cost 
generation,  while  the  benefits  from 
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increases  in  asset  value  are  not  shared 
with  the  consumers  or  used  to  pay  for 
other  utilities'  stranded  costs.  IMPA 
further  contends  that  if  the  customer's 
departure  as  a  power  customer  frees  up 
the  generating  capacity  for  remarketing 
through  the  use  of  the  transmission 
system,  section  212  of  the  FPA.  as 
modified  by  the  Energy  Policy  Act, 
supports  recognition  of  such  benefits  in 
the  price  paid  by  the  customer  for  its 
continued  usage.  Finally,  IMPA 
maintains  that  if  a  transmission 
provider  seeks  stranded  cost  recovery 
for  an  asset  that  appears  "high  cost"  due 
to  its  relative  youth,  the  asset's  future 
lower  cost  as  an  older  unit  must  also  be 
included  in  the  calculation;  otherwise 
the  departing  customer  will  be  denied 
the  long-term  average  benefit  of  the 
generating  asset. 

Multiple  Intervenors  contend  that 
there  should  be  consistent  treatment  of 
all  assets  that  deviate  from  fair  market 
value.  For  example,  if  a  utility  is 
allowed  to  recover  the  difference 
between  the  book  value  of  an  asset  and 
its  lower  market  value,  then  that  amount 
should  be  offset  by  the  appreciated 
value  of  any  assets  that  have  a  market 
value  higher  than  book  value.  Similarly, 
ELCON  and  Freedom  Energy  are 
concerned  that  the  revenues  lost 
approach  may  overcompensate  a  utility 
for  stranded  costs  because  it  fails  to 
account  for  the  fact  that  uneconomic 
assets  may  be  offset  by  the  increased 
economic  value  of  other  assets  in  a 
deregulated  environment.'"  Freedom 
Energy  states  that  losses  may  occur  in 
the  short  run,  but  in  the  long  nm  the 
utility  may  be  better  off. 

Commission  Conclusion 

The  Commission  believes  that  the 
suggestion  by  EGA  and  others  that  a 
long-run  comprehensive  analysis  be 
undertaken  every  time  a  customer 
departs,  in  order  to  determine  whether 
the  utility  would  eventually  be  a  net 
winner,  is  unworkable.  Identifying  the 
competitive  market  value  for  power 
during  the  reasonable  expectation 
period  (L)  is  hard  enough;  EGA  would 
have  us  also  find  the  market  value  of  the 
power  for  an  indefinite  time  after  the 
expectation  period  ends.  Further, 
attempts  to  define  which  benefits  are 
the  result  of  Order  No.  888  would,  at  the 
very  least,  be  unwieldy  and  highly 
subjective.  The  Commission's  approach, 
on  the  other  hand,  is  far  less  subjective 


""*  Freedom  Energy  and  ELCX3N  reference  a  study 
conducted  under  the  aegis  of  the  Massachusetts 
Attorney  General  to  support  their  position  that  the 
future  benefits  of  deregulating  sales  of  energy  and 
capacity  will  produce  a  net  gain  for  utilities  that  is 
often  sufficient  to  oflset  the  full  amount  of  any 
potential  stranded  costs. 


and  more  likely  to  produce  a  reasonable 
result. 

With  respect  to  the  specific 
"potentially"  beneficial  effects  of 
competition  during  the  period  L,  which 
EGA  states  should  be  used  to  offset 
stranded  costs,  the  Commission  finds 
these  benefits  to  be  questionable  at  best. 
However,  if  these  potential  benefits 
occur,  the  Rule's  stranded  cost  approach 
accommodates  them.  For  example,  our 
clarification  [infra]  that  the  formula 
addresses  load  growth  responds  to 
EGA's  first  concern  that  the  formula 
should  take  into  account  the  expanded 
customer  base  that  results  from  open 
access.  EGA's  second  concern,  i.e.,  that 
the  formula  should  reflect  reductions  in 
the  cost  of  purchased  power,  is 
misplaced.  If,  in  a  future  market-based 
pricing  world,  a  utility  can  purchase 
power  at  a  lower  cost,  it  must  either 
pass  this  lower  cost  through  to 
customers  in  its  cost-based  rates  or  sell 
power  at  similarly  low  market-based 
rates  to  other  customers.  In  either  case, 
except  for  possible  timing 
considerations,  it  is  unable  to  profit  by 
buying  low  and  selling  high.  If  a  utility 
has  such  a  hypothetical  benefit  before 
the  customer  departs,  the  customer  may 
file  a  section  206  complaint  prior  to  the 
termination  of  the  existing  contract,  so 
that  the  resulting  rates,  reflecting  the 
reduction  in  the  cost  of  purchased 
power,  could  be  used  to  calculate  RSE. 
Lasdy,  if  a  utility  can  sell  at  market- 
based  rates  that  are  higher  than  cost- 
based  rates  (other  than  in  the 
speculative  long  run),  it  woidd  not 
qualify  to  recover  stranded  costs. 

In  addition,  ELCON's  and  Freedom 
Energy's  concern  that  utilities  may  be 
overcompensated  under  the  revenues 
lost  approach  is  based  on  a  study  that 
assumes  a  fully  deregulated 
environment.  There  is  no  basis  for  this 
assimiption  over  the  next  several  years. 
Furthermore,  it  is  highly  specidative 
whether  a  particidar  utility  will 
necessarily  be  better  off  in  futiiie 
markets  as  the  study  predicts.  This  is 
especially  so  because  Freedom  Energy's 
argument  that  future  benefits  should  be 
used  to  o&et  stranded  costs  appears  to 
assume  a  short  reasonable  expectation 
period,  L.  We  do  not  find  merit  in 
Freedom  Energy's  suggestion  that  events 
beyond  the  reasonable  expectation 
period  should  be  factored  intp  the 
stranded  cost  calculation. 

The  Commission  also  believes  that 
IMPA's  benefit  reallocation  proposal  is 
inappropriate  and  unworkable.  It  would 
require  a  utility  not  requesting  stranded 
cost  recovery  to  share  with  its  wholesale 
customers  any  futiire  benefits  that 
woidd  accrue  to  it  as  a  residt  of  Order 
No.  888.  Customers  have  purchased 


power  from  utilities  at  cost-based  rates 
that  have  been  found  to  be  just  and 
reasonable  by  this  Commission.  Such 
purchases  in  no  way  convey  an 
ownership  interest  in  the  facilities  used 
to  provide  service.  The  rationale  for 
stranded  cost  recovery,  i.e.,  payment  for 
investments  made  to  serve  a  customer 
under  the  utility's  reasonable 
expectation  of  continuing  to  serve, 
cannot  be  converted  into  what  would  be 
in  effect  an  ownership  interest  with  the 
right  to  receive  a  share  of  profits  fitim 
future  sales.  Moreover,  IMPA's 
argument  assumes  that  utilities  whose 
assets  have  a  book  value  less  than 
market  value  will  be  able  to  charge 
market-based  rates  for  their  capacity^ 
This  assiunption  is  unrealistic  for  many 
utilities,  and  therefore  cannot  be  relied 
upon  as  basis  for  a  generic  policy. 
However,  even  if  all  utilities  coidd 
charge  market-based  rates,  economic 
efficiency  would  argue  strongly  against 
such  utility  payments  to  departing 
customers.  Specifically,  there  would  be 
Uttie  or  no  incentive  for  an  ^ficient,  low 
cost  utility  to  seek  the  best  deal  in  the 
power  market  if  the  profits  must  be 
credited  back  to  its  former  customers,  or 
other  utilities'  customers,  as  IMPA 
suggests.  Therefore,  while  IMPA's 
symmetry  argument  (i.e.,  customers 
must  pay  stranded  costs  so  equity 
requires  utilities  to  pay  customers  any 
benefits  that  result  from  open  access) 
may  have  surface  appeal,  it  would  serve 
to  imdo  the  goal  of  (Drder  No.  888 — that 
is,  to  promote  competition  and 
economic  efficiency  in  bulk  power 
markets.  The  Commission  considered 
carefully  the  issue  of  symmetry  in  Order 
No.  888  and  provided  the  appropriate 
utility-customer  symmetry:  a  utility  is 
entiUed  to  make  the  case  that  it 
expected  the  customer  to  remain  a 
customer  longer  than  the  term  of  the 
contract  and  the  customer  is  entitied  to 
make  the  case  that  the  term  of  an 
existing  contract  shoidd  be  shortened. 

We  cuso  reject  IMPA's  argument  that 
section  212  of  the  FPA  requires 
recognition  in  transmission  rates  of  any 
generation  benefits  that  accrue  to  a 
utility  as  a  result  of  Order  No.  888. 
Section  212  requires  the  Commission  to 
consider  all  costs  inciured  by  the 
transmission  provider  in  providing  the 
service,  "including  taking  into  account 
any  benefits  to  the  transmission  system 
of  providing  the  transmission  service." 
'60  We  do  not  intsipret  this  to  refer  to 
the  resale  of  a  utility's  generation  freed- 
up  as  a  result  of  Order  No.  888. 

IMPA's  argument  that  if  a 
transmission  provider  seeks  stranded 
cost  recovery  for  an  asset  that  appears 


'» 16  U.S.C§  824(a). 
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"high  cost"  due  to  its  relative  youth,  the 
asset's  projected  future  lower 
(depreciated)  cost  as  an  older  unit  must 
also  be  included  in  the  calculation, 
improperly  focusses  on  an  individual 
asset.  As  we  explained  above,  the 
revenues  lost  approach  is  not  an  asset- 
by-asset  approach,  but  an  approach  that 
looks  at  a  utility's  current  rates  which 
are  based  on  all  the  utility's  assets, 
including  typically  a  mix  of  facilities  of 
various  ages. 

Lastly,  the  revenues  lost  approach 
automatically  includes  an  offset  of  the 
type  described  by  Multiple  Intervenors, 
ELCON  and  Freedom  Energy.  The 
revenue  stream  is  based  on  present 
rates,  which  are  based  on  the  net  book 
value  of  all  of  the  underlying  assets 
used  to  provide  the  service.  If  present 
rates  include  some  assets  that  have  a 
market  value  that  exceeds  net  book 
value  (for  example,  plants  that  are 
almost  fully  depreciated),  the  formula 
automatically  captures  the  described 
offset  because  the  revenue  stream  is 
based  on  the  lower  book  value  of  the 
utility's  assets  rather  than  their  higher 
market  value. 

MiaceUaneous  Formula  Issues 

Rehearing  Requests 

American  Forest  &  Paper  argUes  that 
the  definition  of  wholesale  stranded 
costs  in  section  35.26(b)(1)  is  overly 
inclusive;  rather  than  using  a  gross 
measure  of  stranded  costs,  it  believes 
the  regulations  should  adopt  a  net 
measure  that  accounts  for  a  utility 
redeploying  its  assets  in  a  competitive 
market  at  market  price.  American  Forest 
&  Paper  also  maintains  that  the  formula 
fails  to  reward  eHicient  utilities  or  those 
that  already  have  borne  the  pain  of 
restructuring.  On  the  contrary,  it  argues 
that  the  Commission's  definition 
artificially  and  unjustifiably  improves 
the  competitive  position  of  the 
inefficient  utilities.  American  Forest  & 
Paper  further  contends  that  the  formula 
fails  to  allocate  the  risk  of  non- 
mitigation  to  utilities,  the  entities  that 
are  in  the  best  position  to  mitigate  such 
costs,  but  rather  places  the  risk  on 
customers  by  requiring  customers  to 
challenge  the  utility's  CMVE. 

Cominission  Conclusion 

In  response  to  American  Forest  & 
Paper,  we  note  that  the  definition  of 
wholesale  stranded  cost  in  section 
35.26(b)(1)  should  not  be  looked  at  in 
isolation.  Although  that  definition  does 
not  specifically  mention  the  subtraction 
of  the  competitive  market  value  of  the 
released  power  from  RSE,  the  revenues 
lost  formula,  which  is  set  forth  in 
section  35.26(c)(2)(iii),  does.  The 


formula  explicitly  provides  that  a 
customer's  stranded  cost  obligation  is  to 
be  calculated  by  subtracting  the 
estimated  competitive  market  value  (of 
the  released  power)  from  the  revenue 
stream  estimate. 

In  response  to  the  argument  that  the 
formula  fails  to  reward  the  efficient 
utility  that  has  already  borne  the  peiin  of 
restructuring,  we  note  that  our  intention 
in  providing  stranded  cost  recovery  was 
not  to  review  or  reward  utility  business 
decisions  that  preceded  this  Rule.  Our 
decision  was,  at  bottom,  based  on  equity 
for  a  utility  that  chooses  to  make  a  case 
to  regulators  for  recovery  of  costs 
stranded  by  transmission  access. 
Furthermore,  we  disagree  that  the 
definition  of  stranded  costs  artificially 
and  unjustifiably  improves  the 
competitive  position  of  an  inefficient 
utility.  Instead,  the  Commission 
believes  that  to  deny  stranded  cost 
recovery  would  violate  the  pre-existing 
regulatory  compact  and  would 
unjustifiably  place  certain  utilities  with 
stranded  costs  at  a  financial 
disadvantage. 

With  respect  to  American  Forest  & 
Paper's  concern  about  mitigation  risk, 
the  Commission  requires  the  utility  to 
mitigate,  or  reduce,  its  stranded  cost  by 
reselling  the  released  capacity  at  a  price 
as  high  as  the  market  allows.  In 
addition.  Order  No.  888  contains  several 
other  incentives  [e.g.,  the  marketing/ 
brokering  option)  to  protect  the 
departing  customer  from  paying  an 
excessive  stranded  cost  charge.  These 
incentives  serve  to  mitigate  stranded 
costs.  Regarding  the  customer's 
"requirement"  to  challenge  the  utility's 
CMVE.  we  view  this  as  the  customer's 
right  to  challenge  the  utility's  stranded 
cost  estimate,  which  is  like  its  right  to 
challenge  a  cost  item  in  any  rate  case. 

Rehearing  Requests 

NRECA  and  TDU  Systems  maintain 
that  the  formula  fails  to  account  for  any 
savings  or  reductions  in  fuel  costs 
attributable  to  a  customer's  departure. 
NRECA  and  TDU  Systems  contend  that 
the  utility's  fuel  costs  will  decrease 
equivalent  to  the  incremental  fuel  costs 
associated  with  the  energy  not  taken. 
They  maintain  that  if  the  customer's 
eissociated  Revenues  are  based  on 
average  fuel  cost  energy  charges, 
stranded  costs  should  be  offset  by  the 
reduction  in  average  system  fuel  costs 
directly  related  to  the  incremental  fuel 
costs  savings.  They  argue  that  any 
stranded  cost  recovery  mechanism 
should  properly  reflect  such  ofiisetting 
savings. 


Commission  Conclusion 

The  Commission  disagrees  with 
NRECA  and  TDU  Systems  that  the 
formula  fails  to  account  for  any  savings 
or  reductions  in  fuel  costs  attributable  to 
a  departing  customer.  The  formula 
automatically  accounts  for  fuel  costs  by 
assuming  that  the  utility  will  be 
reselling  the  same  capacity  aiid  energy 
to  another  buyer,  presumably  at  a  lower 
price.  The  lower  price  can  be  viewed  as 
contributing  less  to  capital  cost  and 
purchased  power  cost  recovery,  but 
containing  the  same  fuel  cost 
component.  Under  this  approach,  any 
decrease  in  fuel  cost  caused  by  no 
longer  serving  the  departing  customer  is 
offset  by  the  increased  fuel  cost  of 
serving  the  new  customer.  Hence,  there 
is  no  fuel  costs  savings  to  reflect. 

Rehearing  Requests — ^Divestiture 

CCEM  continues  to  support 
divestiture  of  generating  assets  as  a 
precondition  to  a  utility's  authority  to 
recover  stranded  costs.  CCEM  maintains 
that  divestiture  is  the  only  way  to  obtain 
an  accurate  determination  of  CMVE  on 
a  net  asset  basis. 

Commission  Conclusion 

The  Commission  disagrees  that 
divestiture  is  the  only  way  to  obtain  an 
accurate  measure  of  CMVE  and  we 
continue  to  believe  that  mandatory  asset 
divestiture  does  not  need  to  be  a 
requirement  for  stranded  cost  recovery. 
However,  the  Rule  (Section  IV.J.IO) 
states  that  we  are  willing  to  consider 
case-specific  proposals  for  dealing  with 
stranded  costs  in  the  context  of  any 
voluntary  restructuring  proceeding 
instituted  by  an  individual  utility. 

Rehearing  Requests — Load  Growth  and 
Excess  Capacity 

TDU  Systems  and  NRECA  argue  that 
the  formula  fails  to  take  into  account  the 
effect  of  load  growth  on  the  recovering 
utility's  revenues.  They  maintain  that  if 
the  recovering  utility  is  able  to  sell  the 
released  capacity  to  new  or  existing 
customers,  the  rationale  for  stranded 
cost  recovery  would  be  eliminated. 
Similarly,  Arkansas  Cities  argues  that 
the  formula  is  an  imperfect  indicator  of 
a  utility's  stranded  costs  because  it  does 
not  explicitly  take  into  account  the  role 
played  by  the  utility's  having  (or  not 
having)  excess  capacity.  PA  Munis 
maintains  that  as  a  prerequisite  to 
stranded  cost  recovery,  a  utility  should 
be  required  to  prove  that  the  customer's 
use  of  open  access  transmission  actually 
resulted  (or  could  result)  in  excess 
capacity  on  its  system.  ^** 


''*>  See  also  Wisconsin  Municipals. 
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Commission  Conclusion 

We  clarify  that  our  stranded  cost 
policy  does  take  into  account  the  effects 
of  load  growth  and  excess  capacity.  The 
formula  is  used  to  calculate  the  value  of 
stranded  costs  only  if  the  Commission 
determines  that  the  utility  has  proved  it 
has  legitimate,  prudent,  and  verifiable 
stranded  costs.  For  example,  it  must 
pass  our  reasonable  expectation  test 
before  the  formula  applies.  However, 
costs  may  be  stranded  only  if  they  are 
not  fully  recovered  from  another 
customer;  that  is,  the  released  capacity 
may  be  either  left  unsold  or  resold  at  a 
price  below  full  embedded  cost. 

The  resale  may  be  either  to  a  new 
third-party  customer  or  to  remaining 
native  load.  If  the  released  capacity  is 
resold  to  a  third-party  customer  at  full 
embedded  cost-based  rates,  then  no 
costs  would  be  stranded  and  the 
formula  would  not  have  to  be  used. 
Released  capacity  would  also  be 
considered  "resold"  if  its  cost  is 
subsequently  (and  v\rithout  delay) 
included  in  the  rate  base  of  the  utility's 
retail  and  wholesale  native  load.  It  may 
be  included  if  it  is  needed,  in  the 
judgment  of  the  appropriate  state  or 
federal  regulatory  body,  for  native  load 
growth  plus  reliability  reserve.  In  this 
case  the  cost  is  not  stranded  if  it  is  fully 
recovered  in  the  cost-based  rates  paid  by 
native  load.  If  the  full  embedded  cost 
rate  is  paid  by  the  new  purchaser  for  the 
capacity  released  by  the  departing 
customer,  the  parties  may  argue  either 
that  there  is  no  stranded  cost  or  that  the 
formula  produces  a  stranded  cost 
obligation  of  zero  because  CMVE  equals 
the  embedded-cost  rate  that  the  utility 
charges  its  wholesale  and  retail  native 
load  customers;  hence  RSE  equals 
CMVE. 

In  response  to  Arkansas  Cities,  if  the 
released  capacity  was  included  in  the 
Commission-approved  cost-based  rates 
paid  by  the  departing  customer,  we 
presume  that  such  capacity  is  not 
"excess"  capacity.  The  departing 
customer's  rate  (which  produces  annual 
revenues,  RSE)  for  the  released  capacity 
includes  capacity  that  regulators  have 
approved  as  needed  to  meet  the  needs 
of  requirements  customers,  including 
capacity  needed  for  reliability  reserve. 
The  only  excess  capacity  issue  is 
whether  the  released  capacity  becomes 
"excess"  because  of  the  customer's 
departure,  that  is,  whether  the  departure 
strands  costs  because  the  utility  caimot 
find  a  buyer  for  the  capacity.  If  the 
released  capacity  is  "excess"  capacity 
that  is  excluded  from  subsequent  native 
load  rates  because  it  is  not  needed  for 
native  load,  its  cost  may  be  eligible  for 
stranded  cost  recovery  under  the 


formula.  Thus,  contrary  to  the 
arguments  made  by  TDU  Systems, 
NRECA,  Arkansas  Cities,  Pa  Munis  and 
others,  the  revenues  lost  formula  does 
take  load  growth  and  excess  capacity 
into  account  appropriately  in 
determining  the  departing  customer's 
stranded  cost  obligation.  For  this  reason, 
we  reject  the  argiunents  made  by 
commenters  that  the  formula  is  flawed. 

Rehearing  Requests — Tax  Treatment  of 
Nuclear  Decommissioning  Costs 

EEI  and  Nuclear  Energy  Institute 
request  clarification  that  the 
Commission  did  not  intend  Order  No. 
888  to  change  the  IRS's  tax  treatment  of 
nuclear  decommissioning  costs.  To  be 
tax  deductible,  nuclear 
deconunissioning  costs  must  be  part  of 
a  utility's  regulated  cost  of  service.  EEI 
and  Nuclear  Energy  Institute  seek 
clarification  that  costs  included  in  a 
utility's  stranded  cost  calculation 
continue  to  be  considered  by  the 
Conunission  as  included  in  the  utility's 
cost  of  service. 

Commission  Conclusion 

The  requested  clarification  is  granted. 
We  clarify  that  costs  included  in  a 
utility's  stranded  cost  calculation 
continue  to  be  considered  by  the 
Commission  as  included  in  the  utility's 
cost  of  service. 

Rehearing  Requests — Application  of 
Formida  to  Stranded  Costs  Associated 
With  Retail-Tumed-Wholesale 
Customers  and  Retail  Wheeling 
Customers 

OH  Com,  MO  Com  and  KS  Com 
maintain  that  the  Commission's  formula 
is  inappropriate  for  calculating  stranded 
costs  associated  with  retail  wheeling 
customers  andVor  retail-turned 
wholesale  customers.  They  contend  that 
the  formula  would  be  impractical  to 
administer  and  would  produce 
inaccurate  results  given  the  enormity  of 
the  calculations  and  assumptions 
involved.  Suffolk  County  argues  that  the 
formula  is  flawed  for  retail-related 
stranded  costs  because  the  Commission 
cannot  guarantee  any  retail  rates  into 
the  future  because  it  has  no  basis  for 
even  speculating  about  how  retail  rates 
may  be  changed  by  subsequent  state 
action. 

Commission  Conclusion 

With  respect  to  stranded  costs  caused 
by  retail  wheeling,  the  Commission 
determined  in  Order  No.  888  that  the 
formula  was  inappropriate,  and  that  if 
the  Commission  had  to  determine 
stranded  costs  associated  with  retail 
wheeling  it  would  do  so  on  a  case-by- 


case  basis.  '*^  However,  the  formula 
does  work  for  stranded  costs  associated 
with  retail-tumed-wholesale  customers 
because  the  newly  formed  municipal 
utility  would  have  the  resources  to 
engage  in  marketing  or  brokering  and 
would  have  a  marketable  product.  This 
stands  in  contrast  to  individual  retail 
customers,  most  of  whom  are  unlikely 
to  have  the  resources  to  engage  in 
marketing  or  brokering  and  would  have 
very  small  amounts  of  energy  for  sale. 
Although  the  calculations  necessary  to 
estimate  stranded  costs  associated  with 
retail-tumed-wholesale  customers  are 
somewhat  more  involved  than  stranded 
costs  associated  with  wholesale 
contracts,  they  are  not  impossible  or 
overly  burdensome.  Accordingly,  we 
affirm  our  finding  in  Order  No.  888  that 
the  formula  is  appropriate  in  the  retail- 
turned-wholesale  context 

Rehearing  Requests 

Allegheny  Power  states  that  stranded 
cost  recovery  should  not  be  permitted  if 
a  utility  recovers  large  amoimts  through 
exit  fees,  then  uses  the  freed  capacity  to 
make  sales  in  the  market  at  anything 
over  variable  costs.  Allegheny  Power 
argues  that  a  utility  with  nuclear 
generation,  which  has  a  low  variable 
cost,  can  dump  power  on  the  market 
because  its  fixed  costs  are  subsidized  by 
stranded  cost  recovery.  Allegheny 
Power  requests  that  the  Commission 
recognize  that  this  distortion  of  the 
competitive  market  should  not  be 
facilitated  by  stranded  cost  recovery. 

Commission  Conclusion 

Allegheny  Power's  concern  that  a 
utility  recovering  stranded  costs  will 
use  those  revenues  to  subsidize  sales  in 
the  market  at  anything  above  variable 
costs  is  misplaced.  In  the  power  market, 
power  pricing  decisions  are  based  on 
whether  the  utility  can  recover  its 
variable  cost,  plus  earn  some 
contribution  to  capital  costs.  Stranded 
cost  revenues  are  not  relevant.  This  fact 
is  demonstrated  by  considering  the 
situation  where  no  stranded  cost 
revenues  are  provide  to  a  utility  with 
nuclear  generation  as  described  by 
Allegheny  Power.  The  utility,  in  pricing 
power  for  off-system  sales,  would  still 
face  the  same  choice,  i.e.,  make  the  sale 
and  earn  some  minimal  contribution  to 
capital,  or  forego  the  sale  and  earn 
nothing.  The  Commission's  decision  to 
provide  recovery  of  stranded  costs  does 
not  change  the  economics  involved  in 
utility  power  pricing  decisions,  and 
does  not  lead  to  the  type  of  market 
distortion  that  concerns  Allegheny 
Power. 


^  FERC  State,  k  Regs,  al  31  .S40:  mimeo  at  S9B. 
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Rehearing  Requests 

SBA  asserts  that  determining  the 
proper  amount  of  stranded  cost  recovery 
is  an  integral  step  in  the  deregulation 
process.^*'  It  expresses  concern  that  the 
revenues  lost  formula  can  be  abused 
through  the  manipulation  of  the 
necessary  Qnancial  statements  of  the 
parties  and  that  such  abuse  could  be 
harmful  to  small  businesses.  SBA 
requests  that  the  Commission  solicit  its 
input,  as  well  as  the  input  of  the  small 
business  community  and  small  business 
organizations,  when  determining 
whether  the  proposed  siranded  cost 
recovery  amount  in  a  particular  case  is 
fundamentally  fair  in  terms  of 
maintaining  a  viable  environment  for 
small  businesses. 

Commission  Conclusion 

In  response  to  SBA's  request,  we  note 
that  SBA,  or  any  interested  small 
business  organization,  has  the 
opportunity  to  provide  input  to  the 
Commission  in  a  particular  stranded 
cost  proceeding  by  filing  a  motion  to 
intervene  in  that  proceeding.^*^ 

10.  Stranded  Costs  in  the  Context  of 
Voluntary  Restructuring 

No  rehearing  requests  were  filed  on 
this  issue.  The  Commission  reaffirms 
that  we  are  %villing  to  consider  case- 
specific  proposals  for  dealing  with 
stranded  costs  in  the  context  of  any 
restructuring  proceedings  that  may  be 
instituted  by  individual  utilities.^^ 

11.  Accounting  Treatment  for  Stranded 
Costs 

No  rehearing  requests  were  filed  on 
this  issue.  The  Commission  reaffirms 
Order  No.  888's  treatment  of  this 
issue.  ^** 

12.  Definitions,  Application,  and 
Siunmary 

In  Order  No.  888,  we  defined 
"wholesale  stranded  cost"  in  section 
35.26(b)(1)  as  follows: 

(1)  Wholesale  stranded  cost  means  any 
legitimate,  prudent  and  verifiable  cost 
incurred  by  a  public  utility  or  a  transmitting 
utility  to  provide  service  to: 

(i)  a  wholesale  requirements  customer  that 
sutMequently  becomes,  in  whole  or  in  part, 
an  unbundled  wholesale  transmission 
■erviees  customer  of  such  public  utility  or 
transmitting  utiUty:  or 

(ii)  a  retail  customer,  or  a  oewly  created 
wholesale  power  sales  customer,  that 


subsequently  becomes,  in  whole  or  in  part, 
an  unbundled  wholesale  transmission 
services  customer  of  such  public  utility  or 
transmitting  utility.  i'*'i 

We  rejected  requests  by  commenters  in 
this  proceeding  to  expand  the  definition 
to  include  the  situation  where  a 
wholesale  requirements  customer  or  a 
retail-tumed-wholesale  customer  ceases 
to  purchase  power  from  the  utility 
without  using  the  transmission  services 
of  that  utility.^**  We  explained  that  any 
costs  that  the  utility  might  incur  as  a 
result  of  the  loss  of  the  requirements 
customer  in  this  scenario  would  be 
outside  the  scope  of  this  Rule.  We  noted 
that  the  premise  of  this  Rule  is  that, 
where  a  customer  uses  Conunission- 
mandated  transmission  access  of  its 
former  power  supplier  to  obtain  power 
from  a  new  generation  supplier,  the 
customer  must  pay  the  costs  that  were 
incvured  to  provide  service  to  the 
customer  under  the  prior  regulatory 
regime.  We  indicated  that  if  a  customer 
leaves  its  utility  supplier  by  exercising 
power  supply  options  (such  as  access  to 
another  utility's  transmission  system  or 
self-generation)  that  do  not  rely  on 
access  to  the  former  seller's 
transmission,  there  is  no  nexus  to  the 
new  open  access  rules.^** 

We  also  decided  to  retain  the 
requirement  that  stranded  costs  be 
"legitimate,  prudent  and  verifiable," 
rejecting  requests  by  some  commenters 
to  eliminate  the  term  "prudent"  from 
the  definition  of  stranded  costs. ^''o  We 
explained  that  a  determination  that  a 
utility  had  a  reasonable  expectation  of 
continuing  to  serve  a  customer  would 
not,  in  all  circumstances,  mean  that 
costs  incurred  by  the  utility  were 
prudent.  We  said  that  prudence  of  costs, 
depending  upon  the  facts  in  a  specific 
case,  may  include  different  things:  e.g.. 


'^  As  discussed  in  Section  VI..  we  will  treat 
SBA's  request  as  a  motion  for  recofuideration. 

'*'18  cm  3»5  214  (1996). 

^See  FERC  Slats.  It  Regs.  «l  31345-46;  mimeo 
at  614-15. 

^See  FERC  State,  k  Regs,  at  31346-47:  aiimeo 
U  615-18. 


^^Miineoat76a. 

^—  FERC  Stats,  k  Rags,  at  31 .649-50:  muneo  at 
624-26.  The  definition  of'reuil  stranded  cost" 
contains  a  similar  requirement  that  the  retail 
customer  must  become,  in  wbole  or  in  part,  an 
unbundled  retail  transmission  services  customer  of 
the  public  utility  from  which  the  customer 
previously  received  bundled  retail  services.  We  said 
that  we  would  retain  it  for  the  same  reasons 
discussed  above. 

'**  As  we  clarify  in  this  Order,  there  is  not  a 
sufficient  nexus  to  Commission-required 
transmission  access  in  such  circumstances.  The 
Commission's  decision  not  to  allow  utilities  to  seek 
recovery  of  stranded  costs  under  the  provisions  of 
Order  No.  888  if  the  customer  leaves  its  historical 
power  supplier  by  exercising  power  supply  options 
that  do  not  rely  on  access  to  the  former  supplier's 
transmission  is  baaed  on  the  alsence  of  a  direct 
causal  aexus  bel%vaeo  stranded  costs  and  the 
availability  and  use  of  Commission-required 
transmission  access.  Self-generation  and  access  to 
another  utility's  transmission  system  would  have 
l>een  options  prior  to  the  Rule. 

"«FERC  Stats,  k  Regs,  at  31350:  mimaoal 
626-27. 


prudence  in  operation  and  maintenance 
of  a  plant;  prudence  in  continuing  to 
own  a  plant  when  cheaper  alternatives 
become  available;  prudence  in  entering 
into  purchased  power  contracts,  or 
continuing  such  contracts  when  buy- 
outs or  buy-downs  of  the  contracts 
would  result  in  savings.  We  concluded 
that  the  Commission  cannot  make  a 
blanket  assumption  that  all  claimed 
stranded  costs  will  have  been  prudently 
incurred,  but  we  clarified  that  we  do  not 
intend  to  relitigate  the  prudence  of  costs 
previously  recovered. 

Rehearing  Requests — Definitions  of 
"Wholesale  Stranded  Cost"  and 
"Wholesale  Requirements  Contract" 

As  discussed  in  Sections  IV. J.  1  and 
IV.J.6,  supra,  a  niunber  of  entities  ask 
the  Commission  to  expand  the  scope  of 
stranded  cost  recovery  allowed  under 
the  Rule  to  include  "bypass"  situations 
[i.e.,  situations  in  which  a  departing 
customer  does  not  use  its  former 
supplier's  transmission  system  to  reach 
another  supplier).  Coalition  for 
Economic  Competition  asks  the 
Commission  to  revise  the  definition  of 
"wholesale  stranded  cost"  to 
accomplish  that  residt.  It  notes,  for 
example,  that  the  reference  in  the 
definition  to  "newly  created  wholesale 
power  sales  customer"  creates  an 
ambiguity  and  may  provide  a  loophole 
to  evade  stranded  costs  through 
municipal  annexation. 

El  Paso  expresses  concern  that  a 
retail-tumed-wholesale  customer  could 
attempt  to  avoid  its  stranded  cost 
responsibility  simply  by  having  its 
outside  power  supplier  be  the 
"wholesale  transmission  customer"  (i.e., 
the  entity  that  formally  requests 
transmission  service  from  the 
transmitting  utility).  El  Paso  asks  the 
Commission  to  clarify  that  a  retail- 
tumed-wholesale  customer  is 
responsible  to  the  transmitting  udlity 
for  stranded  costs  regardless  of  whether 
it  or  its  outside  power  supplier  is  the 
"transmission  customer"  of  the 
transmitting  utility.  El  Paso  asks  the 
Commission  to  revise  section 
35.26(c)(l)(vii)  (which  presenUy 
provides  for  recovery  from  retail-tumed- 
wholesale  customers  through  section 
205-206  or  211-212  whol^ale 
transmission  rates)  to  provide  for  the 
recovery  of  stranded  costs  direcUy  from 
retail-tumed-wholesale  customers 
(through  an  exit  fee  or  lump  sum 
payment). 

Utilities  For  Improved  Transition  asks 
the  Commission  to  expand  the 
definition  to  include  costs  incurred  to 
provide  service  to  "a  wholesale 
requirements  customer  that  loses  retail 
load  because  of  retail  wheeling, 
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mimicipalization  of  retail  load,  the 
creation  of  a  new  customer,  or  because 
retail  customers  have  bypassed  its 
system  through  transmission  or 
distribution  taps  to  other  suppliers  or  by 
other  means." '''"  Utilities  For  Improved 
Transition  argues  that,  in  the  case  of 
retail  wheeling  and  municipalization, 
these  costs  are  incurred  because  of  open 
access  tarifis.  It  further  submits  that  the 
Commission  also  should  include  costs 
incurred  because  of  taps 
(interconnections)  to  other  systems  to 
avoid  encouraging  uneconomic  bypass 
as  a  way  to  avoid  stranded  cost  charges. 

APPA  expresses  concern  that  the 
definition  in  section  35.26(b)(4)  of 
"wholesale  requirements  contract"  as  "a 
contract  under  which  a  public  utility  or 
transmitting  utility  provides  any  portion 
of  a  customer's  bundled  wholesale 
power  requirements"  could  be  read  as 
including  a  bundled  sale  of  capacity 
regardless  of  whether  the  seller 
undertook  to  meet  the  customer's  load 
growth.  As  a  result,  APPA  submits  that 
the  definition  could  include 
coordination  arrangements.  It  is  APPA's 
position  that  the  Commission  could  not, 
or  should  not,  have  intended  to  allow 
stranded  cost  recovery  for  such 
contracts.  APPA  asks  the  Commission  to 
specify  on  rehearing  that  a  "wholesale 
requirements  contract"  is  a  bundled 
power  and  transmission  arrangement 
that  includes  the  obligation  to  meet 
some  or  all  of  the  customer's  load 
growth,  and  that  all  other  services  are 
coordination  arrangements  to  which  the 
stranded  cost  recovery  rules  do  not 
apply. 

Commission  Conclusion 

We  will  reject  the  requests  for 
rehearing  that  ask  the  Commission  to 
expand  the  scope  of  stranded  cost 
recovery  allowed  under  the  Rule  to 
include  situations  in  which  a  wholesale 
requirements  customer  (or  a  retail- 
tumed-wholesale  customer)  ceases  to 
purchase  power  from  the  utility  without 
using  the  transmission  services  of  that 
utility.  As  we  explain  in  Sections  IV.J.l 
and  IV.]. 6,  supra,  any  costs  that  the 
utilify  might  incur  as  a  result  of  the  loss 
of  the  customer  in  these  scenarios 
would  be  outside  the  scope  of  Order  No. 
888.  However,  as  discussed  in  Section 
IV.J.6,  we  grant  rehearing  on  the 
municipal  annexation  issue. 

We  share  El  Paso's  concern  that  a 
retail-tumed-wholesale  customer  should 
not  be  able  to  avoid  its  stranded  cost 
responsibility  simply  by  having  its 
outside  power  supplier  be  the  entity 
that  formally  requests  unbundled 
transmission  service  from  the  utilify.  As 


'"  Utilities  For  Improved  Transition  at  17. 


we  explain  in  Section  IV.J.6,  supra,  in 
response  to  a  similar  concern  expressed 
by  Puget,  we  have  revised  the  definition 
of  "wholesale  stranded  cost''^  in  section 
35.26(b)(l)(ii)  to  cover  this  situation.  As 
revised,  that  section  provides  that 
"[tvJboIesaJe  stranded  cost  means  any 
legitimate,  prudent  and  verifiable  cost 
incurred  by  a  public  utilify  or  a 
transmitting  utilify  to  provide  service  to: 
•   *   *.  (ii)  a  retail  customer  that 
subsequently  becomes,  either  directiy  or 
through  another  wholesale  transmission 
purchaser,  an  unbundled  wholesale 
transmission  services  customer  of  such 
public  utility  or  transmitting  utilify. 

We  will  deny  Utilities  For  Improved 
Transition's  request  that  the 
Commission  expand  the  definition  to 
include  costs  incurred  to  provide 
service  to  "a  wholesale  requirements 
customer  that  loses  retail  load  because 
of  retail  wheeling,  municipalization  of 
retail  load,  the  creation  of  a  new 
customer,  or  because  retail  customers 
have  bypassed  its  system  through 
transmission  or  distribution  taps  to 
other  suppliers  or  by  other  means." 
Utilities  For  Improved  Transition,  in 
effect,  is  asking  that  the  Commission 
allow  the  recovery  of  costs  that  may  be 
stranded  due  to  the  loss  of  an  indirect 
customer  and  to  expand  the  scope  of  the 
"wholesale  stranded  costs"  for  which 
Order  No.  888  provides  an  opportimify 
for  recovery.  As  we  discuss  in  Section 
IV.J.l,  supra,  the  Commission  does  not 
believe  it  is  appropriate  to  expand  the 
scope  of  the  stranded  cost  recovery 
opportiuiity  provided  under  this  Rule  to 
include  costs  that  may  be  stranded  due 
to  the  loss  of  an  indirect  customer  [i.e., 
a  customer  of  a  wholesale  requirements 
customer  of  the  utilify).  The  reasonable 
expectation  analysis  would  apply  only 
to  the  direct  wholesale  requirements 
customer  of  the  utilify,  not  to  the 
indirect  customer.  A  utilify  may  seek  to 
recover  stranded  costs  from  a  direct 
wholesale  customer  (subject  to  the 
requirements  of  the- Rule),  but  it  is  up 
to  the  direct  wholesale  customer, 
through  its  contracts  with  its  customers 
or  through  the  appropriate  regulatory 
authority,  to  seek  to  recover  stranded 
costs  from  its  customers. 

In  response  to  APPA's  argument  that 
the  definition  of  "wholesale 
requirements  contract"  in  new  section 
35.26(b)(4)  of  the  Commission's 
regulations  could  be  read  as  including 
coordination  arrangements,  we  clarify  r 
that  it  does  not.  The  opportunify  to 
recover  stranded  costs  applies  only  to 
bundled  power  contracts  where  the 
utility  can  demonstrate  that  it  incurred 
costs  to  provide  service  to  a  customer 
based  on  a  reasonable  expectation  of 
continuing  service  to  the  customer 


beyond  the  contract  term.  Coordination 
arrangements  could  not  meet  the  cost 
inciurence  and  reasonable  expectation 
prerequisites  of  Order  No.  888,  and 
therefore  a  customer  served  under  such 
an  arrangement  would  not  be  subject  to 
stranded  cost  charges. 

Rehearing  Requests — Relitigation  of 
Prudence 

A  number  of  entities  express  concern 
that,  notwithstanding  the  Commission's 
stated  preference  not  to  relitigate 
prudence.  Order  No.  888  leaves  the  door 
open  for  subsequent  litigation  of 
prudence  issues.  Centerior  asks  the 
Commission  either  to  remove  "pmdent" 
from  the  definition  or  to  clarify  that 
"prudent"  means  all  costs  found 
prudenUy  incurred  by  the  state 
commissions.  Centerior  asks  the 
Commission  not  to  relitigate  prudence 
in  the  operation  and  maintenance  of  a 
plant  or  the  prudence  of  continuing  to 
own  a  plant  when  cheaper  alternatives 
become  available.  Other  entities 
(including  EEI,  PSE&G.  and  Nuclear 
Energy  Institute)  similarly  ask  the 
Commission  to  clarify  that  it  does  not 
intend  to  relitigate  costs  that  are  already 
in  rates  when  calculating  the  revenue 
stream  estimate.  Nuclear  Energy 
Institute  states  that,  in  the  case  of 
nuclear  plants,  significant  prudence 
proceedings  have  already  been 
conducted  and,  by  definition,  the 
embedded  capital  costs  included  in 
current  rates  to  customers  are  prudent 

PSE&G  recommends  that  if  costs  that 
form  the  basis  for  a  utilify's  claimed 
stranded  costs  are  already  included  in 
filed  rates  and  are  no  longer  subject  to 
refimd,  those  costs  should  be  treated  as 
per  se  prudent  Southern  states  that  if 
the  Commission  does  not  strike  the 
word  "prudent"  from  the  definition  of 
stranded  costs#eta  minimum  it  should 
modify  the  Ride  to  establish  a  rebuttable 
presumption  of  prudence  that  must  be 
overcome  by  the  departing  customer. 

PSE&G  and  Carolina  P&L  submit  that 
if  prudence  challenges  imder  the  Rule    ^ 
are  retained  on  rehearing,  they  shoidd 
be  subject  to  the  same  standards  as  any 
other  prudence  challenge,  namely  the 
"reasonable  person  test"  imder  which 
prudent  costs  are  those  "which  a 
reasonable  utilify  management  *  *   * 
would  have  made,  in  good  faith,  under 
the  same  circumstances,  and  at  the 
relevant  point  in  time."  ^  PSE&G  and 
Carolina  P&L  ask  the  Comnission  to 
limit  the  prudence  review  to  the 
reasonableness  of  the  costs  that  were 
incurred  to  provide  wholesale 
requirements  service  based  on  the 


^^  Both  note  that  this  is  the  prudence  standard 
that  the  Commission  applied  in  Order  No.  636. 
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utility's  reasonable  exp>ectatioQ  of 
continued  service.  They  ask  the 
Commission  to  clarify  that  it  will  not 
permit  prudence  proceedings  to  devolve 
into  collateral  attacks  on  stranded  cost 
recovery  and  unfocused  debates  on  the 
sufficiency  of  the  utility's  efforts  to 
adapt  to  changes  in  the  industry,  such 
as  its  decisions  on  staffing  reductions 
and  asset  write-offs. 

Commiasion  Conclusion 

In  Order  No.  888,  we  specifically 
stated  that  we  do  not  intend  to  relitigate 
the  prudence  of  costs  previously 
recovered  but  that  we  would  not 
preclude  parties  from  raising  prudence 
in  stranded  cost  proceedings.  Because 
we  believe  that  this  approach 
adequately  ensures  that  the  prudence  of 
costs  previously  recovered  at  this 
Commission  or  a  state  commission  will 
not  be  relitigated  for  stranded  cost 
purposes,  we  will  reject  the  rehearing 
requests  that  seek  elimination  of  the 
term  "prudent"  from  the  definition  of 
stranded  costs. ^'  However,  we  make 
certain  clarifications  below  in  response 
to  the  rehearing  petitions. 

As  an  initial  matter,  we  clarify  that 
the  Commission's  determination  in 
Order  No.  888,  which  is  reaffirmed  here, 
is  the  same  approach  the  Commission 
traditionally  has  followed  regarding 
prudence  matters.^'*  Costs  are  assumed 
prudent  unless  a  party  or  the 
Commission  raises  a  serious  doubt  as  to 
prudence;  then  the  burden  is  on  the 
utility  to  prove  that  costs  were 
prudently  incurred.^'  If  costs  have 
previously  been  recovered  in  rates 
(either  following  an  explicit  prudence 
determination  or  based  on  an  implicit 
assumption  of  prudence  because  no  one 
raised  prudence),  they  cannot  be 
relitigated.  However,  if  prudence  has 
not  previously  been  litigated  or  if 
certain  costs  or  activities  have  become 
imprudent  ,^^  a  party  may  raise  the 
issue  as  it  pertains  to  future  cost 
recovery.^^  The  Commission  intends  to 


"^  For  the  same  reason,  we  will  reject  Southern's 
request  that  we  establish  a  rebuttable  prestunption 
of  prudence  that  must  be  overcome  by  the  departing 
customer. 

'"*See  Minnesota  Power  li  Light  Company, 
Opinion  ^4o.  86.  11  FERC  161.312  at  61.644-45 
(1980). 

'^  Id.  at  61 .644:  Anaheim  Riverside,  el  al.  v. 
FERC  669  F.2d  799.  809  (DC  Cir.  1981). 

^^A  utility  has  an  ongoing  prudence  obligation. 
As  pointed  out  in  Order  No.  868.  although  an 
investment  or  a  asotract  may  have  been  prudently 
incurred,  il  may  become  imprudent  at  a  later  point 
in  time  not  to  dispose  of  assets  or  not  lo  buy-out 
contracts  tliat  have  become  uneconomic,  assuming 
this  results  in  net  benefits  lo  customers. 

^See Canal  ElectncCompaoy.  47  FERC  161.044 
at  61.127,  rehg  denied.  49  FERC  161.069  (1989)  (if 
a  parly  raises  prudence  issues  in  a  later  proceeding, 
any  future  finding  concerning  prudence  will  have 
IK)  efhct  on  past  rales). 


apply  the  same  prudence  standards  with 
regard  to  future  cost  recovery,  including 
stranded  costs. 

We  further  clarify  that  we  do  not 
intend  to  relitigate,  for  purposes  of 
stranded  cost  determinations  involving 
retail-tumed-wholesale  customers  or 
unbundled  retail  customers,  the 
prudence  of  costs  for  which  rate 
recovery  has  been  allowed  by  state 
commissions.  Similarly,  in  calculating 
the  revenue  stream  estimate,  we  do  not 
intend  to  relitigate  the  prudence  of  any 
costs  for  which  rate  recovery  has  been 
allowed  by  this  Commission  or  a  state 
commission.^* 

In  response  to  PSE&G  and  Carolina 
P&L,  we  also  clarify  that,  in  cases  in 
which  we  do  entertain  stranded  cost 
claims,  the  standard  to  be  used  for 
reviewing  the  prudence  of  a  utilify's 
costs  is  the  "reasonable  person"  test  that 
we  apply  in  other  contexts.  ^^  This  test 
gives  utilify  managers  "broad  discretion 
in  conducting  their  business  affairs  and 
in  incurring  costs  necessary  to  provide 
services  to  their  customers."  ^'°  It  asks 
whether  the  costs  are  those  "which  a 
reasonable  utilify  management  *   *   * 
would  have  made,  in  good  faith,  under 
the  same  circumstances,  and  at  the 
relevant  point  in  time."  ^*'  We  clarify 
that  we  do  not  intend  to  permit 
prudence  proceedings  to  become  an 
opportunity  for  collateral  attacks  on 
stranded  cost  recovery. 

K.  Other 

1.  Information  Reporting  Requirements 
for  Public  Utilities 

In  the  Final  Rule,  the  Commission 
indicated  that  it  will  not  now  eliminate 
the  public  disclosure  of  allegedly 
competitively  sensitive,  proprietary,  or 
otherwise  confidential  data  submitted  to 
the  Commission  on  Form  No.  1,  as  well 
as  on  other  Commission  forms.  ^*^  It 
explained  that  the  information  it 
collects  from  public  utilities  is 
necessary  to  carry  out  its  jurisdictional 
responsibilities  and  is  used,  among 
other  things,  to  evaluate  the 


^^  Although  we  will  not  go  so  hr  as  to 
characterize  these  costs  as  "per  se  prudent"  (as 
requested  by  PSEAG).  in  effect,  the  result  is  the 
same  because  we  virill  not  allow  the  prudence  of 
such  costs  to  be  relitigated. 

^^  See  New  England  Power  Company,  31  FERC 
161.047  at  61.061-84  (1965).  affd  sub  nom..  Violet 
V.  FERC.  800  F  2d  280.  282-83  (1st  Cir.  1986).  We 
note  that  this  is  the  same  standard  tliat  the 
Commission  has  used  for  reviewing  the  prudence 
of  a  pipeline's  Order  ^4o.  636  gas  supply 
realignment  costs.  See  Texas  Eastern  Transmission 
Corporation.  65  FERC  1 61,363  (1993). 

'vNew  England  Power  Company.  31  FERC  al 
61.084. 

^FERC  StaU.  &  Rags,  al  31351-52;  minwo  al 
631-32. 


reasonableness  of  cost-based  rates 
subject  to  the  Commission's  jurisdiction 
and  the  operation  of  power  markets.^*' 
Moreover,  the  Commission  noted  its 
explanation  in  (Ik}n£d: 
[rlepotts  required  to  be  submitted  by 
C^oininission  rule  and  necessary  for  the 
Ck>mmission's  jurisdictional  activities  are 
considered  public  information.  18C.F.R. 
$  388.106.  In  addition,  the  Ck>mmi8sion  has 
long  required  jurisdictional  utilities  to 
submit  Form  1  data  on  a  form  that  states  on 
its  cover  that  the  (kimmission  does  not 
consider  the  material  to  be  confidential.  I^*^] 

The  Commission  expressed  sensitivify 
to  the  lack  of  symmetiy  in  the 
generation  information  we  require  from 
traditional  public  utilities,  particularly 
those  that  have  market-based  rate 
authority,  and  the  generation 
information  required  from  other  public 
utilities  (e.g.,  public  utilify  marketers) 
authorized  to  sell  at  market-based  rates, 
but  explained  that  the  record  in  the 
proceeding  is  insufficiently  developed 
to  make  and  support  a  well-informed 
decision  requiring  a  different  reporting 
scheme,  particularly  given  the 
industry's  current  rapid  pace  of  change. 
Also,  the  Ck>mmission  indicated  that  it 
was  not  persuaded  that  the  burdens 
borne  by  traditional  public  utilities 
(primarily  annual  reports  submitted 
months  after-the-fact)  are  impairing  the 
competitiveness  of  these  utilities  so 
much  that  we  must  act  hastily  now, 
instead  of  deferring  a  decision  to  a  more 
appropriate  proceeding. 

However,  the  (Commission  stated  that 
it  will  monitor  its  reporting 
requirements  to  make  sure  that  they  are 
needed,  fair  to  all  segments  of  the 
industry,  and  consistent  with  the 
workings  of  a  competitive  environment. 

Rehearing  Requests 

Allegheny  asserts  that  this  proceeding 
is  the  proper  forum  to  evaluate  the 
public  disclosure  of  information 
required  from  public  utilities  because  it 
is  necessary  to  avoid  disparate  treatment 
of  market  participants  that  violates  the 
comparability  standard  and  leads  to 
market  distortions.  It  argues  that  the 
Ck)mmission  should  eliminate  the 
requirement  to  file  data  on  Form  No.  1 
and  other  informational  filings,  or 
alternatively  the  Cximmission  should 
protect  the  information  as  proprietary 
and  confidential. 

(interior  argues  that  the  Commission 
should  eliminate  the  public  disclosure 
of  the  cost-based  generation  rates  and 
provide  for  symmetry  between  the 
information  provided  by  public  utilities 


and  power  mariceters  by  eliminating  the 
reporting  requirements. 

EEI  indicates  that  it  intends  to 
petition  the  Clommission  for  further 
action  on  information  reporting 
requirements  in  the  near  future.  It  adds 
that  it  seeks  to  work  with  the 
Commission  in  streamlining  the 
reporting  process  and  in  creating  a  level 
playing  field. 

Commission  Conclusion 

We  are  not  persuaded  that  the 
information  reporting  requirements  for 
public  utilities  need  to  be  changed  at 
this  time.  Very  simply,  it  is  premature 
to  take  such  a  step  at  a  time  when  much 
of  the  industry  is  still  under  cost-based 
rate  regulation  for  sales  of  electric 
energy  and  when  corporate 
restructuring,  including  utility  mergers, 
is  occurring  at  a  rapid  pace.  On 
rehearing,  entities  have  merely 
reiterated  the  arguments  that  we 
previously  addressed  in  the  Final  Rule 
and  have  presented  no  evidence  that  the 
competitiveness  of  traditional  public 
utilities  is  being  impaired  by  their 
having  to  submit  primarily  aimual 
reports  that  are  filed  monUis  after  the 
fjact.  Accordingly,  we  will  continue  to 
require  public  utilities  to  submit  the 
information  required  by  our  rules  and 
regulations  and  we  will  monitor  our 
reporting  requirements  as  the  industry 
environment  continues  to  change. 

2.  Small  Utilities 

The  Commission  noted  that  it  was 
sympathetic  to  the  array  of  concerns 
raised  by  small  public  utilities  and 
small  transmission  customers  and 
explained  that  the  regulations  it  was 
adopting  include  waiver  provisions 
under  which  public  utilities  and 
transmission  customers,  and  non-public 
utility  entities  seeking  exemption  from 
the  reciprocify  condition,  may  file 
requests  for  waivers  from  all  or  part  of 
the  (Commission's  regulations  or  for 
special  treatment.''*'  However,  the 
Commission  explained,  it  is  difficult  to 
imagine  any  circumstance  that  would 
justify  waiving  the  requirements  of  this 
Rule  for  any  public  utilify  that  is  also  a 
control  area  operator. 

The  (Commission  recognized  that  it 
might  be  a  financial  burden  on  small 
public  utilities  to  unbundle  generation 
from  transmission,  follow  standards  of 
conduct  that  separate  transmission 
personnel  from  wholesale  marketing 
personnel,  and  maintain  an  OASIS.  In 


'"^See.  e.g..  Consolidated  Edison  Company  of 
New  York.  Inc.  and  Central  Hudson  Gas  ft  Electric 
Corp.,  72  FERC  161.184  at  61.891  (1995)  (Con£d). 

^"72  FERC  at  61.891. 


^"  FERC  Slats,  ft  Regs,  at  31.853-54;  mjineo  at 
636-38.  The  Commission  also  noted  that  non- 
public utility  entities  could  request  that  the 
Commission  find  that  they  can  satisfy  the 
reciprocity  condition  without  meeting  all  or  some 
of  the  requirements  that  public  utilities  must  meet. 


addition,  the  (Commission  explained 
that  for  small  public  utilities  that  own 
no  generation  and  buy  at  wholesale  on 
a  radial  transmission  line  from  another 
utihfy's  grid  or  if  their  service  territory 
is  part  of  another  utilify's  control  area, 
the  small  public  utilify  should  be 
permitted  to  make  a  showing  that  it 
should  be  exempt  bom  all  or  some  of 
the  Rule. 

The  Commission  further  explained 
that  because  the  possible  scenarios 
under  which  small  entities  may  seek 
waivers  from  the  Final  Rule  are  diverse, 
they  are  not  susceptible  to  resolution  on 
a  generic  basis  and  the  Commission  will 
require  applications  and  fact-specific 
determinations  in  each  instance. 

In  addition,  the  (Commission 
indicated  that  it  will  apply  the  same 
standards  to  any  entify  seeking  a  waiver. 
The  (Commission  explained  that  this 
includes  public  utilities  seeking  waiver 
of  some  or  all  of  the  requirements  of  the 
Rule,  as  well  as  non-public  utilities 
seeking  waiver  of  the  reciprocity 
provisions  contained  in  the  pro  forma 
open  access  tariff.  The  Commission 
concluded  that  it  would  not  apply  the 
open  access  reciprocity  provision  to 
small  non-public  utilities  that  are  not 
control  area  operators  and  either  do  not 
own  or  control  transmission  or  have 
transmission  that  no  one  is  likely  to  ask 
to  use.  However,  the  (Commission 
explained  that  they  will  have  to  apply 
for  this  waiver  and  demonstrate  that 
they  quahfy  for  the  waiver. 

Rehearing  Requests 

APPA  asserts  that  absent  a  finding 
that  a  non-public  utilify  has  market 
power  or  has  exhibited  undue 
discrimination,  the  non-public  utilify 
should  be  granted  a  waiver. 

Michigan  Systems  asks  that  the 
(Commission  modify  the  Rule  to  provide 
a  blanket  waiver  for  systems  that  by 
their  nature  cannot  have  market  power 
over  transmission  and  do  not  have  the 
personnel  to  separate  functions.  It  also 
asserts  that  the  Final  Rule  waiver 
procedure  is  cumbersome  and  time 
consuming. 

Tallahassee  asks  the  (Commission  to 
clarify  that  it  will  liberally  apply  its 
waiver  policy  to  small  public  utilities 
even  if  they  run  a  control  area.  It  asserts 
that  the  proper  focus  of  concerns  over 
competition  are  a  utility's  size,  its 
ability  to  manipulate  the  market,  and 
how  it  operates  its  control  room. 

CAMU  asks  the  (Commission  to  clarify 
that  the  small  utilities  waiver  will  be 
generally  available  to  those  entities 
lacking  market  power  because  only 
utilities  with  market  power  are  capable 
of  subverting  the  transmission  market. 


CommiMion  ConchisioB 

The  issues  raised  with  respect  to 
waivers  for  small  utilities  are  more 
appropriately  addressed  in  individual 
fact-specific  proceedings.  As  we 
explained  in  the  Final  Rule, 

[blecause  the  possible  scenarios  under  wtiich 
small  entities  may  seek  waivers  &om  the 
Final  Rule  are  diverse,  they  are  not 
susceptible  to  resolution  on  a  generic  basis 
and  we  will  require  applications  and  bct- 
speciHc  determinations  in  each  instants.  We 
note  here  that  any  waivers  that  we  may  grant 
depend  upon  the  facts  presented  in  each 
case.i''**' 

Indeed,  we  have  granted  a  variefy  of 
waiver  requests  by  small  utilities  since 
issuance  of  the  Final  Rule.'*' 

3.  Regional  Transmission  Groups 

a.  Incentives  for  RTGs  To  Form  and 
Resolve  Regional  Transmission  Issues 

In  the  Final  Rule,  the  Commission 
expressed  its  continued  supp>ort  for  the 
development  of  RTGs  and  encouraged 
regional  tariffs.^**  To  further  encourage 
the  development  of  RTGs,  the 
(Commission  stated  that  it  will  accept 
regional  open  access  transmission  tariffs 
developed  by  RTGs  that  are  consistent 
with  the  objectives  of  this  Rule. 

b.  Deference  To  RTGs  to  Develop 
Regional  Tariffs  and  Prices 

In  the  Final  Rule,  the  (Commission 
indic:ated  its  intent  to  give  deference  to 
the  planning,  dispute  resolution,  and 
decisionmaking  processes  of  an  RTG.  ''^ 
With  respect  to  pricing  propxisals 
submitted  by  RTGs,  the  (Commission 
stated  that  RT(Cs  may  be  able  to  develop 
solutions  to  such  problems  as  loop 
flows  through  innovative  flow-based 
pricing  methodologies. 

Rehearing  Requests 

No  requests  for  rehearing  addressed 
this  matter. 

4.  Pacific  Northwest 

In  the  Final  Rule,  the  (Commission 
encouraged  the  filing  of  regional  open 
access  transmission  tari^.''*'  It  also 
explained  that  the  Final  Rule  pro  forma 
tariff  contains  provisions  allowing 
utilities  to  modify  tariff  terms  to  reflect 
prevailing  regional  practices.  The 
(Commission  concluded  that  this  should 
permit  entities  in  the  Pacffic  Northwest 


^FERC  Stats,  ft  Regs,  at  31.854;  mimeo  at  637- 
38. 

"^  Black  Creek  Hydro.  loc  [Black  Creek).  77 
FERC  161.232  (1996):  Midwest  Energy,  Inc.  77 
FERC  161.208  (1996). 

™  FERC  Suts.  ft  Regs,  at  31 354-55;  mimeo  at 
640. 

^FERC  Stats,  ft  Regs,  at  31.855;  mimeo  al  642. 

'*>FERC  SUU.  ft  Regs,  at  31358;  mimeo  at 
644-4S. 
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to  address  unique  circumstances  that 
exist  in  the  Pacific  Northwest  and  to 
incorporate  prevailing  regional  practices 
[e.g.,  treatment  of  hydropower 
generation  in  the  priority  of  dispatch) 
into  their  open  access  transmission 
tarifiis. 

Rehearing  Requests 

No  requests  for  rehearing  addressed 
this  matter. 

5.  Power  Marketing  Agencies 

a.  Bonneville  Power  Administration 
(BPA) 

In  the  Final  Rule,  the  Commission 
stated  that  BPA  is  not  a  public  utility 
under  section  201(e)  of  the  FPA  and. 
thus,  is  not  subject  to  the  requirements 
of  this  Rule  to  put  the  Final  Rule  pro 
forma  tariff  into  effect.^'  However,  the 
Commission  indicated  three 
circumstances  under  which  the 
Commission  may  review  BPA's 
transmission  access  and  pricing 
policies. 

With  respect  to  stranded  costs,  the 
Commission  clarified  that  the  Rule 
addresses  only  stranded  costs  recovered 
by  public  utilities  under  the  FPA  and 
transmitting  utilities  (including  BPA) 
that  are  subject  to  mandatory 
transmission  requests  under  FPA 
section  211.  It  explained  that  the  Rule 
does  not  address  stranded  cost  recovery 
by  BPA  under  the  Northwest  Power  Act. 

Rehearing  Requests 

BPA  asks  the  Commission  to  clarify 
that  it  did  not  intend  to  address 
stranded  cost  recovery  by  BPA  under 
either  the  Northwest  Power  Act  or 
section  212(i)  of  the  FPA.  If  Order  No. 
888  is  intended  to  govern  stranded  cost 
recovery  by  BPA  in  the  case  of 
Commission-ordered  transmission 
under  section  211.  BPA  asks  the 
Commission  for  an  opportunity  to  brief 
the  issue  on  rehearing. 

Commission  Conclusion 

We  clarify  that  our  review  of  stranded 
cost  recovery  by  BPA  would  take  into 
account  the  statutory  requirements  of 
the  Northwest  Power  Act  and  the  other 
authorities  under  which  we  regulate 
BPA  [e.g.,  DOE  delegation  for  interim 
rate  approval)  and/or  section  212(i),  as 
appropriate. 

b.  Other  Power  Marketing  Agencies 

In  the  Final  Rule,  the  Commission 
explained  that  Federal  power  marketing 
agencies  (PMAs)  are  not  public  utilities 
as  defined  under  section  201(e)  of  the 
FPA  and.  thus,  are  not  required  by  this 


Rule  to  file  non-discriminatory  open 
access  transmission  tariSs.^'^  However, 
the  Commission  did  state  that  to  the 
extent  a  PMA  receives  open  access 
transmission  service  from  a  public 
utility,  it  is  subject  to  the  reciprocity 
provisions  in  the  utility's  pro  forma 
tariff.^' 

With  respect  to  SEPA's  concern  that 
the  proposed  point-to-point  tariff  has  a 
one  MW  minimum  scheduling 
requirement,  but  many  of  its  customers 
have  loads  of  less  than  one  MW,  the 
Commission  clarified  that  the  Final  Rule 
pro  forma  tariff  will  allow  SEPA  to 
continue  to  schedule  service  for  these 
customers.  The  Commission  also 
clarified  that  SEPA,  as  a  seller  of  power 
to  multiple  purchasers  inside  several 
control  areas,  is  eligible  to  receive 
network  service. 

Rehearing  Requests 

Entergy  asks  the  Commission  to 
clarify  that  SEPA  can  obtain  network 
service  only  in  the  same  manner  as  any 
other  customer  and  that  there  was  no 
intent  in  the  Rule  to  create  a  special 
type  of  network  service  for  SEPA. 

Commission  Conclusion 

We  will  clarify  that  for  purposes  of 
obtaining  network  service  SEPA  is  to  be 
treated  as  any  other  customer. 

6.  Tennessee  Valley  Authority 

In  the  Final  Rule,  the  Commission 
stated  that  TVA  is  not  a  public  utility 
under  section  201(e)  of  the  FPA  and, 
thus,  is  not  required  to  file  a  non- 
discriminatory open  access  transmission 
tariff  under  this  Rule.^*  However,  the 
Commission  explained,  if  TVA  receives 
open  access  transmission  service  from  a 
public  utility,  it  is  subject  to  the 
reciprocity  provision  in  the  utility's  pro 
forma  tariff.'" 

Rehearing  Requests 

No  requests  for  rehearing  addressed 
this  matter. 

7.  Hydroelectric  Power 

Non-Firm  Transactions 

In  the  Final  Rule,  the  Commission 
explained  that  it  will  permit  entities  to 
incorporate  prevailing  regional  practices 
{e.g.,  treatment  of  hydropower 


^'  FEKC  SUU.  a  Ra(i.  al  31,857-58;  mimeo  at 
648-49. 


'"'The Commission  noted,  however,  that  PMAs 
are  transmitting  utilities  subject  to  requests  for 
mandatory  transmission  services  under  section  211 
of  the  FPA. 

">  FERC  Stats,  k  Regs,  at  31 .858.  mimeo  al  6SO- 
51. 

^^The  Commission  noted,  however,  that  TVA  is 
a  transmitting  utility  subject  to  requests  for 
mandatory  transmission  services  under  section  211 
of  the  FPA. 

^  FERC  SUls.  A  Regi.  al  31 ,858-59:  mimeo  at 
651-52. 


generation  in  the  priority  of  dispatch) 
into  regional  open  access  transmission 
tariffs.''*  This,  the  Commission 
indicated,  should  permit  entities  in  a 
region  to  resolve  concerns  over  the    . 
scheduling  of  non-firm  hydropower. 

Commission's  Licensing  Practices 

The  Commission  explained  that  the 
issues  raised  by  National  Hydropower 
with  respect  to  the  Commission's 
hydroelectric  licensing  practices  are 
beyond  the  scope  of  this  rulemaking. 
The  Commission  also  noted  that  these 
issues  were  raised  in  a  petition  to  the 
Commission  to  revise  hydroelectric 
licensing  procedures,  filed  on  July  10, 
1995.  That  is  the  proper  proceeding,  the 
Commission  explained,  in  which  to 
address  the  Commission's  hydroelectric 
licensing  practices. 

Rehearing  Requests 

No  requests  for  rehearing  addressed 
this  matter. 

8.  Residential  Customers 

In  the  Final  Rule,  the  Commission 
stated  that  it  was  convinced  that  the 
proposed  changes  for  wholesale  markets 
will  benefit  residential  consumers.  "'' 
Moreover,  the  Commission  explained 
that  the  Rule  does  not  require  retail 
transmission  access  for  retail  customers 
of  any  size  and  does  not  require  any 
changes  in  programs  such  as  assistance 
to  low-income  and  elderly  consumers 
and  weatherization  and  energy 
conservation,  which  are,  and  will 
remain,  under  the  jurisdiction  of  the 
individual  states.  'The  Commission 
further  noted  that  the  Rule  contains 
several  safeguards  to  maintain  the 
ability  of  states  to  impose  conditions  on 
retail  access,  such  as  conditions  that 
help  to  protect  residential  customers 
fitHn  becoming  the  residual  payer  of 
stranded  costs. 

Rehearing  Requests 

No  requests  for  rehearing  addressed 
this  matter. 

9.  Miscellaneous  Issues 
Unconstitutional  Taking  of  Property 

Union  Electric  declares  that  the 
imposition  of  an  onerous  regime  of 
mandates  governing  what  utilities  must 
and  must  not  do  with  their  own 
property  constitutes  an  unconstitutional 
taking  of  their  property  in  violation  of 
the  takings  clause. 


Comniission  Conclusion 

Union  Electric  has  provided  no  valid 
legal  or  factual  basis  to  support  its 
arguments  that  our  final  orders  result  in 
an  unconstitutional  taking  of  property 
in  violation  of  the  takings  clause.  We 
have  a  statutory  obligation  under  the 
FPA  to  remedy  undue  discrimination  in 
the  transmission  or  sale  of  electric 
energy  subject  to  our  jurisdiction.  In 
Order  No.  888,  we  concluded  that 
imduly  discriminatory  and 
anticompetitive  practices  exist  today  in 
the  electric  industry  and  that  such 
practices  will  increase  as  competitive 
pressures  continue  to  grow  in  the 
industry.''*  Accordingly,  we  exercised 
our  remedial  authority  by  issuing  Order 
Nos.  888  and  889  to  ensure  that  unduly 
discriminatory  practices  can  no  longer 
occur."* 

In  exercising  our  remedial  authority, 
we  did  not  alter  the  traditional  principle 
that  a  utility  is  entitled  to  a  reasonable 
opportunity  to  recover  its  prudently 
incurred  costs.***"  Union  Electric  has 
provided  no  evidence  that  it  will  not  be 
adequately  compensated  for  whatever 
services  it  may  provide  on  its  system 


'^  FERC  SlaU.  a  Regs,  al  31.859;  mimeo  al 
654-55. 
^  FERC  S(4U.  ft  Regs,  al  31.860:  mimeo  at  656. 


"•FERC  Suts.  ft  Regs,  at  31.682-84:  mimeo  at 
136-142. 

^'' Union  Electric  argues  that 

|t)he  dramatic  changes  in  the  regulatory  scheme 
set  forth  in  the  final  rules  impose  extensive 
constraints  on  Union  Electric's  use  of  its  own 
property,  forcing  Union  Electric  to  throw  open  its 
transmission  system  to  use  by  third  parties, 
dictating  the  terms  and  conditions  of  that  usage 
and,  in  the  prtx:ess,  providing  for  the  physical 
occupation  of  Union  Electric's  transmission  system 
by  third  parties'  facilities  and  power.  (Union 
Electric  at  59). 

However,  as  Union  Electric's  own  words 
demonstrate,  these  so-called  dramatic  changes  are 
no  more  than  a  summary  of  the  Commission's 
current  authority  and  the  Commission's  current 
regulation  of  public  utilibes.  Under  the  FPA,  Union 
Electric  can  only  provide  non-unduly- 
discriminatory  jurisdictional  services  to  third 
parties  and  must  obtain  Commission  approval  of 
the  rates,  terms  and  conditions  pursuant  to  which 
it  provides  such  service.  Moreover,  under  Oder  No. 
888,  third  parties  may  "physically  occupy"  Union 
Electric's  transmission  system  only  pursuant  to  the 
terms  of  Union  Electric's  tariff  and  contracts 
entered  into  with  Union  Electric,  just  as  third 
parties  previously  had  the  right  to  "physically 
occupy"  its  transmission  system. 

Finally,  we  are  confused  about  Union  Electric's 
argument  in  that  in  the  pending  merger  proceeding 
involving  its  proposed  merger  with  Central  Illinois, 
it  argues  that  the  open  access  tariff  of  the  merged 
company  will  be  used  to  mitigate  market  power. 
See  El  Paso  Electric  Company  and  Central  and 
South  West  Services  Inc..  68  FERC  1 61,181  at 
61,914  (1994),  dismissed.  72  FERC  161,292  (1995). 
Union  Electric  caimot  argue  that  the  tariff  mitigates 
market  power  at  the  same  time  it  argues  that  the 
requirement  to  have  the  tariff  is  prohibited  as  an 
unconstitutional.laking  of  properly. 

""See,  e.g.,  FPC  v.  Hope  Natural  Gas  Company, 
320  U.S.  591  (1944).  Moceover,  to  the  extent  Union 
Electric's  facilities  are  used  for  public  service. 
Union  Electric  is  entitled  to  recover  all  prudently 
invested  capital  in  the  public  utility  enterprise.  We 
have  not  changed  that  principle. 


following  the  effectiveness  of  Order 
Nos.  888  and  889.  To  the  extent  a  third 
party  uses  Union  Electric's  transmission 
system,  it  must  still  compensate  Union 
Electric  for  that  usage,  as  has  happened 
in  the  past  There  simply  cannot  be  an 
unconstitutional  taking  of  property 
when  public  utilities  continue  to  have 
the  right  to  file  for  and  receive  rates  that 
provide  them  a  reasonable  opportuinity 
to  recover  their  prudently  inciuxed 
costs.  Indeed,  as  the  Supreme  Court  has 
explained,  "(alll  that  is  protected 
against,  in  a  constitutional  sense,  is  that 
the  rates  fixed  by  the  Commission  be 
higher  than  a  confiscatory  level."  *>' 
Union  Electric  has  made  no  showing 
that  Order  Nos.  888  and  889  will  result 
in  its  rates  being  set  at-a  confiscatory 
level.  Furthermore,  the  rate  that  Union 
Electric  may  charge  for  transmission 
service  is  currently  before  the 
Commission  in  Docket  No.  OA96-50- 
000  and  Union  Electric  should  make 
arguments  regarding  the  reasonableness 
of  its  transmission  rate  in  that 
proceeding.  *°^  Moreover,  Union 
Electric  is  free  to  propose  changes  to  the 
rate  it  charges  for  transmission  from 
time  to  time  to  ensure  that  it  is  being 
fairly  compensated  for  its  investment  in 
its  transmission  system,  as  well  as  any 
expenses  it  incurs  in  providing  such 
service. 

Section  206  Complaints 

Cleveland  states  that,  unfortunately,  it 
has  suffered  significantly  because  of 
denied  transmission  access  and  the 
inefficacy  of  long-delayed  enforcement 
relief  under  section  206  of  the  FPA. 
Thus,  Cleveland  states  that  the 
Commission  must  annoimce  its 
intention  to  enforce  transmission  and 
related  obligations  and,  having  made 
that  pronouncement,  take  whatever 
steps  are  necessary  to  do  so. 

TAPS  states  that  throughout  the  Final 
Rule  the  Commission  points  to 
complaint  procedures  to  redress 
complaints  against  transmission 
providers'  open  access  tariffs  and  argues 
that  the  Commission  must  clarify  that 
these  complaints  will  receive  expedited 
treatment. 

Commission  Conclusion 

The  Conunission  has  a  statutory 
obligation  to  act  if  it  finds,  upon  its  own 
motion  or  upon  complaint,  that  any  rate, 
charges,  or  classification  demanded. 


observed,  charged,  or  collected  by  any 
public  utility,  or  that  any  rule, 
regulation,  practice,  or  contract  afflBCting 
such  rate,  charge,  or  classification  is 
unjust,  unreasonable,  unduly 
discriminatory  or  preferential,  and  to 
determine  the  just  and  reasonable  rate, 
charge,  classification,  rule,  regulation, 
practice,  or  contract  to  be  thereafter 
observed.  Moreover,  section  206(b)  of 
the  FPA  requires  that  whenever  the 
Commission  institutes  a  proceeding 
under  this  section  it  must  establish  a 
refund  effective  date.  In  carrying  out  its 
obligations  under  section  206  of  the 
FPA,  the  Commission  acts  as 
expeditiously  as  is  possible,  given  the 
complexities  of  the  issues  at  hand,  its 
other  workload  and  its  level  of  staffing. 
The  Commission  will  continue  to  work 
as  expeditiously  as  possible  in  resolving 
section  206  proceedings,  as  well  as  in 
resolving  all  of  the  other  matters  that 
come  before  it.  Given  the  critical 
importance  of  timely,  comparable 
transmission  access  in  fostering 
competitive  wholesale  power  markets, 
the  Commission  intends  to  vigorously 
enforce  utilities'  open  access 
obligations.  *>^ 

We  would  emphasize  that  filing 
complaints  with  the  Commission  is  not 
the  only  avenue  that  transmission 
customers  (or  potential  customers)  can 
pursue  to  raise  their  concerns.  Under 
the  Open  Access  Transmission  Tariff, 
parties  can  and  should  avail  themselves 
of  the  Dispute  Resolution  Procedures  set 
forth  in  section  12  of  the  pro  forma 
tariff.  This  section  provides  that  an 
arbitrator  must  render  a  decision  and 
notify  the  parties  within  ninefy  days  of 
appointment 

NRC  Remedial  Orders 

Cleveland  asks  that  the  Commission 
clarify  that  directives  requiring  non- 
discriminatory treatment  of 
transmission  customers  are  not  intended 
to  override,  but  are  expected  to 
accommodate,  valid  remedial  orders  of 
the  NRC  imposed  in  the  form  of  nuclear 
license  conditions. 


•»•  FPC  V.  Texaco.  417  U.S.  380,  391-92  (1974): 
see  also  FPC  v.  Natural  Gas  Pipeline  Co..  315  U.S. 
575,  585  (1942). 

*""  All  public  utilities  subject  to  Commission 
jurisdiction  were  required  to  file  open  access 
compliance  tariffs,  including  the  rate  to  be  charged 
for  various  types  of  transmission  service,  by  July  9, 
1996. 


""  With  specific  regard  to  Qeveland  and  CEI.  we 
note  that  the  Commission  has  expended 
considerable  resources  over  the  years  dealing  with 
and  resolving  a  significant  number  of  section  205 
and  206  proceedings  in  virhich  these  companies 
contested  a  plethora  of  issues.  As  the  D.C  Circuit 
noted,  these  two  entities  have  a  particularly  hostile 
relationship.  City  of  Cleveland  v.  FERC.  773  F.2d 
1368. 1371  (1985).  This  has  led  to  a  situation  where 
these  contentious  entities  are  more  likely  to  contest 
issues  before  the  Commission  than  to  resolve  them. 
Since  1993  alone,  the  Commission  has  addressed 
and  resolved  at  least  9  proceedings  involving 
disputes  between  Cleveland  and  CEI.  Indeed,  at  this 
time,  the  Commission  has  only  several  ongoing 
proceedings  involving  disputes  between  these 
entities.  In  addition,  the  parties  are  in  disagreement 
over  transmission  issues  in  the  pending  merger 
application  involving  CEI  and  Ohio  Edison. 
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Commission  Conclusion 

We  will  deny  Cleveland's  requested 
clarification  because  it  is  overly  broad. 
However,  we  do  clarify  that  we  view  our 
jurisdiction  under  the  FPA  and  the 
NRC's  jurisdiction  as  complementary.  In 
that  regard,  a  utility  subject  to  the 
Commission's  jurisdiction  and  to  the 
NRC's  jurisdiction  would  have  to 
comply  with  the  orders  of  both 
commissions.  Moreover,  just  as  the  NRC 
cannot  and  does  not  enforce  this 
Commission's  orders,  it  is  not  within 
our  jurisdiction  to  enforce  orders  of  the 
NRC.  In  the  event  that  an  entity  believes 
that  it  must,  but  cannot,  comply  with 
separate  orders  issued  by  this 
Commission  and  the  NRC,  it  should 
present  evidence  to  this  Commission 
and/or  the  NRC  of  such  a  conflict.  To 
the  extent  necessary  and  appropriate, 
we  would  attempt  to  resolve  any  such 
conflicts  subject  to  our  jurisdiction 
under  the  FPA. 

Retail  Customers'  Future  Access  to 
Transmission  Capacity 

XL  Industrials  states  that  the 
Commission  should  fashion  safeguards 
to  prevent  monopolization  of 
transmission  capacity  by  wholesale 
customers  before  retail  customers  are 
entiUed  to  engage  in  direct  access. 
Alternatively,  IL  Industrials  states  that 
the  Commission  should  specify  that  this 
issue  will  be  addressed  in  the  CRT 
NOPR  proceeding  and  that  contracts  or 
other  arrangements  affecting  available 
transmission  capacity  will  be  subject  to 
safeguards  to  protect  retail  customer 
transmission  access. 

Commission  Conclusion 

This  matter  is  beyond  the  scope  of 
this  proceeding.  We  have  no  way  of 
ascertaining  the  transmission  capacity 
that  a  retail  customer  may  require  in  the 
future  should  it  become  entitled  to 
engage  in  direct  access  through  a  state- 
approved  program  or  voluntary  action 
by  its  current  transmission  provider.  We 
cannot  require  a  transmission  provider 
to  keep  transmission  capacity  available 
for  all  possible  transactions  that  a  retail 
customer  may  possibly  enter  into  in  the 
future.  ]ust  as  transmission  customers 
must  take  the  system  as  it  exists  at  the 
time  of  a  request,  so  must  future 
potential  transmission  customers  take 
the  system  as  it  exists  at  the  time  of  their 
request 

Transaction  Accommodation 
Arrangements 

NCMPA  argues  that  the  Commission 
failed  to  address  the  problem  of  market 
power  arising  from  a  transmission 
provider's  control  over  transaction 
acconunodation  arrangements,  which  it 


states  are  arrangements  needed  by 
transmission  dependent  utilities  to 
accommodate  third-party  transactions 
within  an  existing  power  supply 
relationship  between  the  TDU  and  the 
transmission  provider.  NCMPA  explains 
that  this  problem  is  most  apparent 
where  there  is  a  comprehensive  power 
supply  relationship  that  purports  to 
establish  most  or  all  of  the  TDU's  bulk 
power  needs.  For  example,  NCMPA 
points  out  that  because  of  Duke  Power 
Company's  control  over  transaction 
accommodation  arrangements,  NCMPA 
has  been  frustrated  in  its  attempts  to 
pursue  beneficial  bulk  power 
transactions  with  parties  other  than 
Duke.  NCMPA  asks  that  the 
Commission  require  transmission 
providers  to  provide  these  arrangements 
on  a  comparable  basis,  state  that  it  will 
take  prompt  action  to  remedy  a  denial 
of  comparable  arrangements,  and 
require  that  any  utility  seeking  specific 
permission  for  any  action  premised  on 
the  mitigation  of  market  power  to 
demonstrate  that  it  has  offered 
comparable  transaction  accommodation 
arrangements  to  any  TDU  that  requires 
such  arrangements. 

Commission  Conclusion 

NCMPA's  concerns  appear  to  be 
related  to  its  existing  power  supply 
arrangements,  not  with  new  service 
under  the  pro  forma  tariff.  These 
concerns  are  more  appropriately 
addressed  in  a  case-specific  section  206 
complaint  proceeding  before  the 
Commission. 

Ohio  Valleji — Power  to  Uranium 
Enrichment  Facility 

Ohio  Valley  asks  the  Commission  to 
clarify  that  the  orders  do  not  apply  to 
Ohio  Valley  so  that  Ohio  Valley  can 
continue  to  provide  the  lowest  possible 
cost,  and  most  reliable,  service  to  the 
Piketon.  Ohio  uranium  enrichment 
facility  owned  by  the  United  States.**** 
Otherwise,  Ohio  Valley  argues, 
compliance  could  result  in  increased 
costs  to  the  United  States  and  to  the 
customers  of  the  utilities  participating 
in  providing  power  to  the  enrichment 
facility.  Ohio  Valley  seeks  to  avoid 
unnecessary  interference  with  its  ability 
to  carry  out  its  obligations  under  the 
existing  agreements,  but  is  amenable  to 
reasonable  and  prudent  use  of  its 
transmission  system  in  accordance  with 
sections  211  and  212.*» 


*<**Ohio  Valley  stales  thai  the  facility  is  now 
leased  by  the  United  SUIes  to  the  United  States 
Enrichment  Corporation. 

""  Dayton  filed  a  motion  to  reject  Ohio  Valley's 
request  for  rehearing,  arguing  that  it  was  really  an 
applicatioo  for  waiver.  (Dayton  Motion  to  Reiect). 


Commission  Conclusion 

Ohio  Valley's  rehearing  request  is 
essentially  an  application  for  waiver 
that  is  not  properly  addressed  in  this 
proceeding.  By  order  issued  July  2, 
1996,  we  explained  that  because  of  the 
fact-specific  nature  of  waiver  requests 
the  Commission  will  not  address  sucb 
requests  in  a  generic  rulemaking 
proceeding,  but  will  require  entities 
seeking  waiver  to  submit  separate,  fact- 
specific  requests  that  will  be  docketed 
in  separate  OA  proceedings.*^ 
Subsequently.  Ohio  Valley  filed  a 
separate  petition  for  waiver  in  £)ocket 
No.  OA96-1 26-000  that  effectively 
reiterated  the  arguments  made  in  its 
rehearing  request.  The  Commission  will 
address  Ohio  Valley's  fact-specific 
arguments  in  Docket  No.  OA96-126- 
000. 

Exchanges 

Several  entities  argue  that  exchanges 
should  be  permitted  without  a 
requirement  that  customers  book 
capacity  for  each  direction  the  power 
will  flow  and  parties  should  not  each 
have  to  pay  the  full  reservation 
charge.**"  Because  point-to-point 
customers  can  change  receipt  points 
without  payment  of  additional  charges, 
they  argue  that  the  same  logic  applies  to 
exchanges. 

Conunission  Conclusion 

An  exchange  between  two  utilities 
has  traditionally  been  viewed  as  two 
separate  transactions  (two  one-way 
services)  from  the  transmitting  utility's 
planning  and  reservation  perspective 
and  has  been  priced  as  two  separate 
services.  Consistent  with  this  approach, 
the  pro  forma  tariff  only  allows  changes 
to  points  of  receipt  and  delivery  for 
point-to-point  service  on  a  non-firm 
basis  at  no  extra  charge.  Any  changes  to 
points  of  receipt  and  delivery  on  a  firm 
basis  must  be  submitted  to  the 
Commission  as  new  applications. 
However,  we  note  that  comparability  is 
achieved  if  the  transmission  provider 
charges  itself  and  its  transmission 
customers  for  point-to-point  service  on 
a  consistent  basis,  whether  that  be 
separately  for  both  directions  or  on  a 
bidirectional  basis. 

Various  Rate  Matters 

VT  DPS  and  Valero  argue  that  rates 
"should  be  based  on  a  definition  and 
quantification  of  a  core  of  transmission 
fiinction  lines  and  substations  for  use  in 
wholesale  wheeling  rather  than  on  the 
basis  of  a  roUed-in  rate  for  the  entire 


•<»Order  Clarifying  Order  Nos.  886  and  889 
Compliance  Matters.  76  FERC 1  61.009  (1996). 
*"E.g..  VT  DPS.  Valero.  APPA. 


transmission  network."  VT  DPS  states 
that  "[i]n  order  to  insure  against  cross 
subsidization,  the  tariffs  should  provide 
for  the  imposition  of  a  Local 
Transmission  System  Access  Charge  to 
recover  the  costs  of  the  facilities  used  to 
provide  service  to  customers  in  this 
category."  (VT  DPS  at  23-24;  Valero  at 
8-10). 
American  Forest  &  Paper  argues  that 

the  Commission's  proposal  includes  as  part 
of  the  tnmsmission  revenue  requirement 
amounts  attributable  to  the  utility's  use  of  its 
own  transmission  system  to  effectuate  off- 
system  sales  and  revenues  received  from 
transmission  customers  taking  service  under . 
existing  contracts  and  tariffs  but  not  under 
the  new  transmission  tariffs.  By  failing  to 
subtract  such  revenues  from  the  revenue 
requirement  used  to  determine  rates  for 
services  rendered  under  the  new  tariffs,  the 
utility  effectively  recovers  these  amounts 
twice:  once  from  its  off-system  sales  and 
transmission  customers  not  taking  service 
under  the  new  tariffs  and  a  second  time  bom 
its  customers  taking  service  under  the 
proposed  new  tariffs."!***' 

American  Forest  &  Paper  asserts  that 
to  eliminate  this  double-recovery,  the 
Commission  should  adopt  PacifiCorp's 
proposal  in  Docket  No.  ER95-1240. 
American  Forest  &  Paper  further 
declares  that  the  Commission  must 
demonstrate  that  the  charges  imposed 
on  customers  of  network  wheeling 
service  are  commensurate  with  the 
benefits  that  they  receive. 

Commission  Conclusion 

We  are  not  prepared  to  mandate  in  a 
generic  proceeding  such  as  this  that  all 
transmission  rates  must  be  established 
by  function  or  that  a  specific  pricing 
methodology  should  be  used.  Our  rate 
policy,  as  set  forth  in  the  Transmission 
Pricing  Policy  Statement,  is  to 
encourage  flexible  and  innovative  rate 
approaches  by  the  electric  industry. 
Mandating  a  single  methodology  for  the 
entire  industry  would  certainly  defeat 
that  goal.  While  the  Commission 
welcomes  new  and  innovative 
proposals,  we  will  oot  impose  a  generic 
change  in  this  proceeding.  As  always, 
utilities  are  free  to  propose  the  use  of  a 
functional  pricing  method  in  their 
compliance  filings  or  in  any  section  205 
filing  it  may  submit  to  the  Commission. 

Federal  Government  Contract  Clauses 

ConEd  asserts  that  the  Commission 
must  modify  the  pro  forma  tariff  to 
include  certain  Federal  government 
required  anti-discrimination  clauses. 
According  to  ConEd,  these  clauses 
require  that  all  of  Con  Edison's 
transmission  providers  agree  to  be 
boimd  by  certain  provisions  of  the 


■<'*  American  Forest  k  Paper  at  24. 


federal  subcontractor  regulations. 
ConEd  suggests  that  the  "Commission 
state  that  Con  Edison  and  similarly- 
situated  utilities  be  i>ermitted  to  comply 
with  the  federal  subcontracting 
requirements  by  inserting  such  clauses 
in  their  service  agreements  for 
transmission  services."  (ConEd  at  17- 
18). 

Commission  Conclusion 

The  Commission  disagrees  with 
ConEd's  assertion  that  the  Conunission 
must  modify  the  pro  forma  tariff  to 
include  certain  Federal  government 
anti-discrimination  clauses.  The 
Commission  does  not  dispute  that 
certain  parties  must  comply  with 
provisions  of  the  federal  subcontractor 
regulations  for  particular  transactions 
that  may  involve  the  provision  of 
transmission  service.  However,  we  do 
not  agree  that  these  provisions  must  be 
incorporated  into  the  pro  forma  tariff. 
The  contracting  obligation  raised  by 
ConEd  is  independent  of  the  pro  forma 
tariff  and  more  appropriately  addressed 
in  a  separate  contract  between  the 
parties  to  the  purchase  or  the  service 
agreements  for  transmission  services. 
The  Commission  notes  that  this  is 
apparently  how  the  issue  has  been 
handled  in  the  past  by  ConEd  because 
its  tariffs  previously  filed  with  the 
Commission  (pre-NOPR)  did  not 
include  such  anti-discrimination 
clauses. 

V.  Environmental  Statement 

Summary 

The  Commission  prepared  an 
enviroiunental  impact  statement  (EIS)  to 
evaluate  the  environmental 
consequences  that  could  result  from 
adopting  the  Rule.  We  did  so  largely  in 
response  to  the  claims  of  several 
comraenters  who  charge  that  the  Rule 
will  have  significant  adverse 
environmental  effects.  As  described  in 
Order  No.  888: 

Although  a  number  of  issues  were  raised, 
by  iai  the  most  prominent  concern  arises 
from  the  theory  that  competitive  market 
conditions  created  by  the  rule  will  provide 
an  advantage  to  {rawer  suppliers  who 
produce  power  from  coal-fired  fecilities  that 
are  not  subject  to  stringent  controls  on 
nitrogen  oxides  (NOx)  emissions.  Under  this 
thedgr,  these  facilities,  located  primarily  in 
the  Midwest  and  South,  will,  as  a  result  of 
the  rule,  generate  more  power  and  emit  more 
NOx,  which  will  contribute  to  ozone 
formation.  The  ozone  could  add  to  pollution 
both  in  those  regions  and  more  significantly 
in  the  Northeast,  to  which  area  such 
pollutants  could  be  transf>orted.  Those  who 
propound  this  theory  argue  that  it  i»-the 
responsibility  of  the  Commission,  using  its 
authority  under  the  Federal  Power  Act,  to 
efiisct  environmental  controls  that  will 


mitigate  what  they  predict  will  be  significant 
increases  in  NOx  emissions  associated  with 
this  rule.""*' 

The  EIS  recognizes  that  the  electric 
industry  will  contribute  to  air  emissions 
regardless  of  whether  the  Rule  is 
adopted.  The  purpose  of  the  EIS  is  to 
analyze  to  what  extent  the  Rule  is  likely 
to  affect  those  emissions. 

Many  variables  can  influence  the 
impacts  of  the  Ride  and  the  EIS  uses  a 
modeling  framework  that  incorporates  a 
range  of  assumptions  about  these 
variables.  The  most  significant  variable 
is  likely  to  be  the  future  prices  of  the 
two  primary  fuels  used  to  generate 
electricity — coal  and  natural  gas. 
Government  and  industry  price 
forecasts  were  used  to  construct  two 
alternative  fuel  price  assumptions:  (1) 
that  the  price  of  natural  gas  will 
increase  relative  to  the  price  of  coal;  and 
(2)  that  the  relative  price  of  coal  and 
natural  gas  will  remain  constant.  These 
assumptions  form  the  basis  for  two  base 
cases  that  project  the  environmental 
impacts  of  developments  in  the  electric 
industry  without  the  Rule.  The  EIS  then 
makes  assumptions  about  the  effects  of 
the  Rule  to  create  three  scenarios  that 
project  a  range  of  possible  results.  It 
compares  the  environmental  impacts 
projected  in  the  scenarios  with  those 
projected  in  the  base  cases  to  determine 
the  effect  of  the  Rule.*'°  The  analysis  set 
forth  in  the  EIS  demonstrates  that  the 
Rule  will  not  in  any  significant  respect 
affect  overall  trends  in  NOx  emissions. 

Subsequent  to  the  issuance  of  Order 
No.  888,  the  Environmental  Protection 
Agency  (EPA)  conducted  a  review  of  the 
Commission's  FEIS  in  which  EPA 
employed  alternative  assumptions  for  a 
nimiber  of  model  inputs.  In  doing  so, 
EPA  stressed  that  "[njatiually  there  can 
be  differences  among  reasonable 
analysts  concerning  the  assumptions 
used  in  such  an  analysis"  and  that  "EPA 
believes  the  assumptions  used  by  the 
FERC  and  those  used  by  EPA  both  lie 
within  the  reasonable  range."*"  EPA 
has  concluded  that  the  Rtite  is  luilikely 
to  have  any  significant  adverse 
enviroiunental  impact  in  the  immediate 


•<»  FERC  Stats.  &  Regs,  at  31 .860;  mimeo  at  657- 
58  (footnote  omilted). 

■■°The  EIS  also  conducts  sensitivity  analyses  of 
how  protected  air  emissions  might  change  if  key 
assumptions  in  the  analysis  are  changed.  These     - 
analyses  include  two  frozen  efficiency  reference 
cases  which  represent  a  world  in  which:  (1)  the 
Commission  reverses  current  pro-competitive 
transmission  policy  (inconsislent  with 
congressional  mandates  under  EPAct):  (2)  states 
cease  to  adopt  programs  to  improve  industry 
efficiency:  and  (3)  electric  companies  cease  to 
improve  operations  or  to  enter  into  mutually 
beneficial  transactions. 

•  I  I  Letter  of  May  22.  1996  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and  RadiaUon.  EPA. 
to  Kathleen  McGinly.  Chair.  CEQ. 
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futiire,  and  that  implementation  of  the 
Rule  should  go  forward  without  delay. 
In  reaching  these  conclusions.  EPA 
concurred  that  the  Commission 
conducted  an  adequate  NEPA  analysis 
of  the  environmental  impacts  of  the 
Rule  under  a  range  of  possible 
scenarios.  EPA  also  agreed  that  the 
Commission  made  a  reasonable  choice 
of  models  with  which  to  conduct  the 
analysis  and,  as  noted  above,  made 
assumptions  for  various  factors  input 
into  the  model  that  lie  within  the  range 
of  reasonable  assumptions. 

EPA  also  concurred  with  the 
Commission  that  NOx  emissions 
increases  associated  with  the  Rule,  if 
any,  should  be  addressed  as  part  of  a 
comprehensive  NOx  emissions  control 
program  developed  by  EPA  and  the 
states  pursuant  to  the  Clean  Air  Act. 
EPA  committed  to  use  its  Clean  Air  Act 
authority  to  support  successful 
completion  of  this  program,  and  stated 
that  it  will  establish  a  NOx  cap-and- 
trade  program  through  Federal 
Implementation  Plans  if  some  states  are 
unwilling  or  unable  to  act  in  a  timely 
manner. 

In  a  letter  dated  May  13, 1996,  the 
EPA  Administrator  referred  Order  No. 
888  to  CEQ.<>i2  In  doing  so,  EPA  suggests 
that  if  the  Ozone  Transport  Assessment 
Group  (OTAG)  and  Clean  Air  Act 
processes  fail  to  produce  the  necessary 
pollution  limitations  in  a  timely 
manner,  EPA  will  call  upon  all  other 
interested  federal  agencies  to  assist  in 
solving  the  problem.  EPA  would  ask  the 
Commission  to  contribute  by  examining, 
through  a  Notice  of  Inquiry,  possible 
strategies  for  mitigating  NOx  emissions 
increases  associated  with  the  Rule. 

The  Commission  subsequently 
responded  by  issuing  an  order  stating 
that  if  EPA  concludes  that  the  OTAG 
process  has  not  succeeded  in  meeting  its 
objectives  in  a  timely  manner,  the 
Commission  would  initiate  a  Notice  of 
Inquiry  to  further  examine  what 
mitigation  might  be  permissible  and 
appropriate  under  the  Federal  Power 
Act.  Such  an  inquiry  would  solicit 
public  comment  on  how  to  assess 
appropriately  the  air  pollution  impacts 
attributable  to  the  Rule,  suitable  ways  in 
which  to  address  such  impacts,  if  any, 
and  the  scope  of  the  Commission's 
authority  to  address  such  impacts.  The 
Commission  also  stated  that,  under  the 
extraordinary  circumstances  in  which 
EPA  would  undertake  a  Federal 
Implementation  Plan,  the  Commission 
would  agree  to  initiate 
contemporaneously  a  rulemaking  to 


propose  possible  mitigation  that  could 
be  undertaken  by  the  Commission  under 
the  FPA.  Such  a  rulemaking  would  be 
undertaken  on  the  basis  of  the  Notice  of 
Inquiry  discussed  above  and  would  be 
appropriate  only  if  environmental  harm 
attributable  to  the  Rule  that  warranted 
mitigation  is  demonstrated.*"  On  June 
14,  1996,  CEQ  concluded  that  the 
Commission's  order  was  fully 
responsive  to  EPA's  concerns  and 
requests  and  that  the  referral  process 
and  corresponding  responses  to  the 
referral  from  the  Commission  and  other 
agencies  have  successfully  resolved  the 
disagreements  between  EPA  and  the 
Commission.*"'' 

As  discussed  below,  EPA  is  currently 
taking  steps  to  implement  a 
comprehensive  NOx  emissions  control 
program  to  ensure  that  emissions 
reductions  are  achieved  to  prevent 
significant  transport  of  ozone  pollution 
across  state  boundaries  in  the  Eastern 
United  States.  OTAG  is  continuing  to 
work  in  conjunction  with  EPA  on  this 
issue  and  intends  to  complete  its 
process  in  the  near  fut\u«. 

Rehearing  is  sought  on  eight 
categories  of  issues  relating  to  the 
Conunission's  analysis  of  environmental 
issues:  selection  of  the  appropriate  no- 
action  alternative;  challenges  to 
modeling  assumptions;  need  for 
mitigation;  emissions  standards 
disparity;  the  short-term  consequences 
of  the  Rule;  cost  benefit  analysis; 
socioeconomic  impacts;  and  compliance 
with  the  Coastal  Zone  Management  Act. 
For  the  reasons  discussed  below, 
rehearing  is  denied. 

A.  The  Appropriate  No- Action 
Alternative 

The  FEIS  discusses  several 
alternatives,  including  the  alternative  of 
instituting  open  access  pursuant  to 
section  211  of  the  FPA.  The  FEIS  states 
in  this  regard  that: 

Actions  taken  pursuant  to  section  21 1  and 
pursuant  to  sections  203  and  205  in  merger 
and  market-rate  cases,  respectively,  represent 
a  case-by-case  approach  to  establishing  open 
access.  Absent  action  on  the  proposed  rule, 
the  Commission  would  continue  using  these 
authorities  to  require  utilities  to  file  open 
access  tarifEi  and  provide  case-specific 
service,  as  necessary  or  appropriate.  In 
addition,  sections  205  and  206  charge  tha^ 
Commission  with  ensuring  that  purely 
voluntary  transmission  tarifts  are  not  unduly 
discriminatory.  Thus,  if  the  proposed  rule 
were  not  adopted,  the  Commission  would 


•''  Lener  of  May  13. 1996.  from  Carol  Browner. 
Administntor.  EPA  to  Kathlom  McCinty.  Chair, 
CEQ. 


"'Order  Respondiog  to  Referral  to  Council  on 
Environmental  Quality.  75  FERC  1  61,206  at 
61.691-92^1996). 

•■'Letter'of  June  14.  1996  from  Kathleen 
MoGinty.  Chair,  C£Q,  to  Carol  Browner. 
Administrator,  EPA  and  Elizabeth  Moler.  Chair, 
FERC 


continue  to  require  that  voluntary  tariffs  be 
upgraded  to  o^er  the  Commission's  current 
standards  for  non-discriminatory  open  access 
transmission  services.  The  result  of 
continuing  the  Commission's  policies 
without  the  proposed  rule  is  that  the 
Commission  would  effectuate  a  more  of>en 
transmission  grid,  but  in  a  patchwork  manner 
and  at  a  slower  pace. 

The  case-by-case  approach  to  achieving 
open  access  currently  in  use  is  slower  and 
more  costly,  and  thereby  less  desirable,  than 
the  generic  approach  set  forth  in  the 
proposed  rule.  Thus,  the  no-action 
alternative  is  not  a  reasonable  alternative  to 
the  proposed  rule."" 

Rehearing  Requests 

The  PA  Com  contends  that  the  FEIS 
does  not  adequately  consider  the 
alternative  of  instituting  open  access 
pursuant  to  section  211  of  the  FPA.  It 
states  that  section  211  provides  a  means 
for  wholesale  power  sellers  and  buyers 
to  obtain  transmission  services 
necessary  to  compete  in,  or  to  reach 
competitive  markets,  and  that  the  FEIS 
ignores  the  steady,  if  slow,  progression 
to  open  access  taking  place  under 
section  211. 

Conunission  Conclusion 

The  FEIS  notes  that  there  are 
significant  reasons  for  implementing 
open  access  through  a  rulemaking  rather 
than  the  case-by-case  approach  of 
section  211.  In  the  absence  of  a 
Commission  rulemaking,  the 
development  of  open  access  pursuant  to 
section  211  would  occur  as  potential 
transmission  users  file  requests  for  such 
services  and  the  Commission  approves 
them  as  appropriate.  Such  proceedings 
are  likely  to  be  contested  by  competitors 
and  the  Commission  would  decide  each 
application  individually.  Given  the 
number  of  potential  transmission  users 
who  are  likiely  to  file  requests  for  such 
services,  it  is  conceivable  that  this 
approach  may  require  the  Commission 
to  decide  a  large  number  of  such 
applications.  "'^  Thus,  the  case-by-case 
approach  is  likely  to  be  much  slower 
and  more  costly  to  implement  than 
action  by  rule. 

Case-by-case  implementation  of  open 
access  is  also  more  likely  to  result  in 
patchwork  dsvelopment  as  the  policy 
evolves  over  time.  It  is  important  to 
develop  uniform  national  standards  to 
fiacilitate  the  move  to  open  access.  This 
approach  adds  certainty  and  facilitates 
development  and  implementation  of 
open  access  in  a  way  that  would  be 
difficult  to  achieve  on  a  case-by-case 
basis.  The  development  of  national 


•>3FEISat2-land2-2. 

*<*To  date,  the  Commission  ha*  issued  six 
piopoaed  orders  and  four  final  section  211  orders. 
Id.  at  2-1. 


standards  is  best  done  through  a 
mechanism  whereby  all  interested 
parties  can  participate  in  shaping  the 
policy  through  notice  and  comment 
rulemaking.  The  piecemeal 
implementation  of  open  access  on  a 
case-by-case  basis  over  time,  no  matter 
how  carefully  conducted,  is  likely  to 
result  in  inconsistencies  and  difficulty 
in  application.  Given  the  national 
nature  of  the  electric  grid  and  the 
developing  open  access  market,  case-by- 
case  implementation  is  not  practical  nor 
desirable  and  will  limit  the  anticipated 
benefits  of  open  access. 

The  PA  Com  does  not  specify  how  the 
Commission  fails  to  adequately'consider 
the  alternative  of  instituting  open  access 
pursuant  to  section  211.  It  is  insufficient 
for  a  party  to  complain  that  an  analysis 
is  inadequate  without  providing  specific 
support  for  its  claim.  As  the  court  noted 
in  Northside  Sanitary  Landfill,  Inc.  v. 
Thomas,  849  F.2d  1516,  1519-20  (D.C. 
Cir.  1988),  cert,  denied,  489  U.S.  1078 
(1989): 

In  Vermont  Yankee  Nuclear  Power  Corp.  v. 
Natural  Resources  Defense  Council.  Inc.,  435 
U.S.  519,  98  S.Ct.  1197,  55  L.Ed.Zd  460 
(1978),  then-Justice  Rehnquist  expressed  the 
unanimous  opinion  of  seven  members  of  the 
Supreme  Court  that  a  party  •  •  *  has  the 
burden  of  clarifying  its  position  for  the 
[agency).  Even  though  the  [agency]  has  the 
statutory  obligaUon  to  consider  fully 
significant  comments,  "it  is  still  incumbent 
upon  intervenors  who  wish  to  participate 
*  *  *  to  structure  their  participation  so  that 
it  is  meaningful,  so  that  it  alerts  the  agency 
to  the  intervenors'  position  and  contentions." 
435  U.S.  at  553.  98  S.Ct.  at  1216.  Justice 
Rehnquist,  then  quoted  with  approval  Judge 
Leventhal's  remarks  in  Portland  Cement,  id., 
and  concluded  that  administrative 
proceedings  should  not  be  a  game  or  a  forum 
to  engage  in  unjustified  obstructionism  by 
making  cryptic  and  obscure  references  to 
matters  that  "ought  to  be"  considered  and 
then,  after  foiling  to  do  more  to  bring  the 
matter  to  the  agency's  attention,  seeking  to 
have  that  agency  determination  vacated  on 
the  ground  that  the  agency  failed  to  consider 
matters  forcefully  presented." 

Id.,  at  533-54,  98  S.Ct.  at  1217. 

We  also  note  that  the  PA  Com's 
quarrel  does  not  appear  to  be  with  the 
Commission's  analysis  of  the  section 
211  alternative  in  any  event,  but  rather 
with  the  underlying  policy  decision  to 
implement  open  access  through  a 
rulemaking  rather  than  more  slowly  on 
a  case-by-case  basis. 

The  Administrative  Procedure  Act 
authorizes  agencies  to  establish  policies 
by  rulemaking  or  on  a  case-by-case 
basis.  Here,  the  Commission  has 
properly  exercised  Its  discretion  to 
establish  open  access  by  rulemaking 
rather  than  in  ^idividual  proceedings. 
The  PA  Com  does  not  contest  this 


authority  or  the  Commission's  exercise 
of  it.  Rather,  its  complaint  goes  to  the 
underlying  policy  choices  guiding  that 
decision.  Disagreement  with  an  agency's 
policy  choice  is  not  a  proper  basis  for 
a  NEPA-based  challenge  to  agency 
action.  As  the  Circuit  Court  of  Appeals 
for  the  District  of  Coliunbia  (D.C. 
Circuit)  stated  in  Foundation  on 
Economic  Trends  v.  Lyng,  817  F.2d  882, 
886  (D.C.  Cir.  1987)  (footnote  omitted) 
(brackets  in  original): 

NEPA  was  not  intended  to  resolve 
fundamental  policy  disputes.  As  the 
Supreme  Court  recently  admonished,  "[tlhe 
political  process,  and  not  NEPA,  provides  the 
appropriate  forum  in  which  to  air  policy 
disagreements."  Metropolitan  Edison  Co.  v. 
People  Against  Nuclear  Energy,  460  U.S.  766, 
777,  103  S.Ct  1556,  1563,  75  L.Ed.2d  534 
(1983)  (citation  omitted).  A  policy 
disagreement,  at  bottom,  is  the  gravamen  of 
appellants'  complaint.  In  our  view,  "[tlime 
and  resources  are  simply  too  limited  for  us 
to  believe  that  Congress  intended  to  extend 
NEPA  as  far  as  [appellant  would  take]  it"  Id. 
at  776, 103  S.Cr.  at  1562.  l*'^'] 

Contrary  to  the  PA  Com's  assertion, 
and  regardless  of  the  basis  for  that 
assertion,  the  discussion  of  the  section 
211  alternative  in  the  FEIS  satisfies  the 
requirements  of  NEPA.  The  Supreme 
Court  has  stated  that  "(tjo  make  an 
impact  statement  something  more  than 
an  exercise  in  frivolous  boilerplate  the 
concept  of  alternatives  must  be  bounded 
by  some  notion  of  feasibility."  *'* 
"Central  to  evaluating  practicable 
alternatives  is  the  determination  of  a 
project's  purpose."  *"  "The  range  of 
alternatives  that  must  be  considered  in 
the  EIS  need  not  extend  beyond  those 
reasonably  related  to  the  purposes  of  the 
project."  *^  The  purpose  of  the  Rule  is 
to  implement  open  access  in  order  to 
remedy  undue  discrimination  and  to  do 
so  on  a  timely  basis  and  in  a  uniform 
manner;  the  Commission  has 
determined  that  case-by-case 
implementation  of  open  access  will  not 
satisfy  that  purpose. 


»"  See  also  Northwest  Coalition  for  Alternatives 
to  Pesticides  v.  Lyng.  844  F.2d  S88.  591  (9th  Cir. 
1988). 

»'»  Vermont  Yankee  Nuclear  Power  Corp.  v. 
Natural  Resources  Defense  Council.  Inc.,  435  U.S. 
519,  551  (1978);  Laguna  GreenbeU.  hic.  v.  U.S. 
Department  of  Transportation.  42  F.3d  517.  524  (9th 
Qr.  1994). 

•'« National  Wildlife  Federation  v.  Whistler.  27 
F.3d  1341,  1345  (8th  Cir.  1994). 

•2o  Laguna  Greenbelt.  supra.  42  F.2d  at  524.  In 
that  case,  involving  construction  of  a  toUroad, 
Laguna  contended  that  the  EIS  ignored  a  smaller, 
four-lane  alternative.  The  EIS  addressed  this 
proposal,  explaining  that  it  was  reiected  because  a 
four  lane  highway  would  not  meet  the  project's  goal 
of  reducing  traffic  congestion.  The  court  found  that 
the  proposal  was  thus  properly  rejected  as  not 
reasonably  related  to  tlie  purposes  of  the  project.  Id. 
at  524-25. 


The  PA  Com  has  proffered  no  reasons 
why  the  examination  in  the  FEIS  of  the 
section  211  alternative  is  insufficient 
We  conclude  that  the  FEIS  adequately 
considers  the  alternative  of  instituting 
open  access  piusuant  to  section  211. 
Rehearing  on  this  issue  is  denied. 

B.  Challenges  to  Modeling  Assumptions 

Several  rehearing  requests  challenge 
the  modeling  assumptions  used  in  pie 
FEIS.  These  challenges  are  raised  in 
support  of  the  claim  that  the 
Commission's  analysis  understates  the 
enviromnental  impacts  of  the  Rule.  The 
most  fundamental  challenge  is  the  PA 
Com's  claim  lliat  computer  modeling  is 
insufficient  to  examine  the  impacts  of 
the  Rule.  The  PA  Com  and  Joint 
Commenters  suggest  that  the  model  Eails 
to  use  the  appropriate  base  case. 
Questions  are  also  raised  regarding 
specific  assumptions  used  in  the  model. 

In  discussing  these  issues  below,  we 
note  that  although  EPA  raised  many 
similar  points  with  respect  to  the 
Commission's  modeling  approach  in 
comments  on  the  DEIS,  EPA  ultimately 
concluded  that  'the  FERC  has 
conducted  an  adequate  analysis  under 
the  National  Environmental  Policy  Act 
of  the  environmental  impacts  of  the 
open  access  rule  under  a  range  of 
possible  scenarios"  and  that  "(tlhe 
FERC  made  a  reasonable  choice  of 
models  (CEUM)  and  made  assumptions 
for  various  factors  input  into  the  model 
that  lie  within  the  range  of  reasonable 
assumptions."  EPA  also  notes  that  the 
Commission  performed  the  specific 
additional  analyses  that  were  requested 
in  comments  on  the  draft  EIS. 

As  EPA  points  out,  "(njaturally,  there 
can  be  differences  among  reasonable 
analysts  concerning  the  assiunptions 
used  in  such  an  analysis."  EPA  then 
reiterates  that  it  believes  that 
assumptions  used  by  the  Commission 
"lie  within  the  reasonable  range."  It 
concludes  that  "the  FEIS  provides  a 
credible  basis  for  understanding  the 
possible  environmental  impacts  of  the 
open  access  rule." 

1.  Appropriate  Base  Case 

Selection  of  the  appropriate  base  case 
was  contested  in  the  OEIS  on  grounds 
similar  to  those  presented  here.  Certain 
commenters  argued  that  the 
Commission  should  compare  the 
impacts  of  the  Rule  to  a  no-action 
alternative  that  assumes  that  the 
Commission  abandons  all  open  access 
policies,  not  just  the  Rule.  Some 
commenters  went  even  further, 
suggesting  that  the  Commission 
compare  emission  levels  projected  to 
result  from  the  Rule  against  a  frozen 
efficiency  case  in  which  other  major 
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bctors — bctors  that  would  increase 
industry  efficiency  independent  of  the 
Rule — do  not  occur.  Such  foctors 
include  adoption  of  pro-competitive 
state  polices  and  actions  by  utilities  to 
undertake  mutually  beneficial  voluntary 
transactions  that  do  not  require  the  use 
of  open  access  tariffs  mandated  under 
the  Rule.  Commenters  who  advocated 
either  a  different  no-action  alternative  or 
the  frozen  efficiency  case  posited  that 
studies  using  those  assumptions  would 
show  that  the  Rule  will  cause 
significantiy  greater  NOx  emissions  than 
those  shown  in  the  DEIS.  We  concluded 
in  Order  No.  888  that: 

ISltaff  has  selected  the  appropriate  "no- 
action"  alternative.  An  alternative  that 
requires  the  Commission  to  reverse  all  its 
other  open  access  policies  is  simply  not  a 
"no-action"  alternative.  To  the  contrary,  it 
would  require  decisive  action  running 
counter  to  the  direction  from  the  Congress  in 
the  Energy  Policy  Act  and  the  needs  of  the 
marketplace  and  electricity  consumers. 

However,  to  ensure  that  the  efliects  of  the 
rule  were  analyzed  fully,  the  FEIS  did  study 
a  refisrence  case  based  on  the  "frozen 
efficiency"  case  *   *  *  Although,  as 
described  below,  we  believe  this  case  to  be 
highly  unlikely,  the  results  show  that,  even 
under  this  scenario,  the  impacts  of  the  rule 
are  not  great  and  do  not  vary  significantly 
from  those  projected  by  staff  under  the  other 
assumptions.  i*^'>) 

Rehearing  Requests 

Pennsylvania  PUC.  The  PA  Com 
asserts  that  the  Commission  did  not 
compare  emissions  levels  associated 
with  the  Rule  against  the  appropriate 
base  case.  It  claims  that  the  Conunission 
should  have  used  continued  case-by- 
case  evolution  of  open  access  and 
increased  wholesale  competition  under 
FPA  sections  211  and  212  as  the  base 
case  instead  of  generic,  simultaneous, 
nationwide  open  access  as  mandated  by 
Order  No.  888.  Put  differently,  the  PA 
Com  claims  that  the  appropriate  base 
case  is  the  evolution  of  competition  and 
open  access  without  the  intervention  of 
Order  No.  888.  The  PA  Com  concludes 
that  by  using  the  improper  base  case  the 
FEIS  ignores  evidence  of  significant 
NOx  increases  resulting  from  the  Ride, 
which  affects  the  ability  of  Pennsylvania 
to  meet  the  mandates  of  the  Clean  Air 
Act 

loint  Commenters.  The  Joint 
Commenters  maintain  that  the  FEIS  uses 
an  inappropriate  no-action  alternative  as 
a  basis  for  analysis.  *"  The  gist  of  its 
argument  is  that  the  Commission  must 


*"  FEKC  SUts.  A  Rags,  at  31.863.  mimeo  si  665- 
66  (footnote  omined). 

*»  Although  cast  as  use  of  an  inappropriate  "no 
action  alternative",  the  loinl  Comraenten'  point 
goes  to  tl>e  appropriateness  of  the  base  case  used 
in  the  analysis. 


acknowledge  the  policy  initiative  of 
which  it  contends  Order  No.  888  is  only 
one  part.  It  claims  that  the  Commission 
ignores  the  fact  that,  whether 
competition  is  pursued  through  Order 
No.  888  or  on  a  case-by-case  basis, 
implementation  of  open  access  is  a 
major  programmatic  policy  choice  the 
enviromnental  impacts  of  which  must 
be  addressed.  It  contends  that  by  using 
case-by-case  implementation  as  the  no- 
action  alternative,  the  Commission 
effectively  defines  away  most  of  the 
impacts  of  the  Rule. 

In  short,  the  Joint  Commenters  claim 
that  by  defining  the  no-action 
alternative  as  implementation  of  the 
open  access  program  over  a  longer 
period  of  time  through  case-by-case 
action,  the  Commission  did  not  fully 
examine  the  potential  impacts  of  Order 
No.  888.  It  states  that  if  the  effects  of 
Order  No.  888  are  defined  to  include 
only  those  that  result  from  the  timing 
di^rence  between  implementation  of 
open  access  through  case-by-case 
decisions  and  open  access  pursuant  to 
a  generic  rule,  it  is  virtually  a  foregone 
conclusion  that  most  of  the  potentially 
adverse  environmental  effects  of  the 
Commission's  open  access  policies  will 
not  be  identified. 

The  Joint  Commenters  conciu  that  the 
frozen  efficiency  case  analyzed  in  the 
FEIS  is  a  proper  starting  place  for  an 
acceptable  NEPA  review.  It  faults  the 
discussion  of  the  frtizen  efficiency  case, 
however,  as  failing  to  provide  important 
information  needed  to  allow  parties  to 
evaluate  the  analysis.  The  Joint 
Commenters  complain  that  the  analysis 
does  not  include  the  model  outputs 
which  demonstrate  the  most  severe 
environmental  effects;  this,  they  claim, 
makes  it  impossible  to  verify  the  results 
or  analyze  the  factors  contributing  to  the 
effects  shoMfn. 

The  Joint  Commenters  state  that  in 
addition  to  omitting  the  modeling 
outputs  for  the  most  environmentally 
relevant  cases,  the  FEIS  does  not 
contain  air  quality  modeling  of  the 
scenarios  that  show  the  greatest 
emissions  increases.  It  claims  that  the 
Urban  Airshed  Model  (UAM-V) 
examines  only  the  incremental  impacts 
of  the  Competition-Favors-Coal  Scenario 
as  compared  with  the  High-Price- 
Differential  Base  Case,  the  same  analysis 
presented  in  the  DEIS.  The  Joint 
Commenters  stress  that  EPA  in  its 
comments  on  the  DEIS  noted  that  the 
results  shown  for  this  case  (an 
emissions  decrease)  is  illogical  and 
should  be  explained.  It  states  that 
without  modeling  the  emissions 
changes  associated  with  the 
Competition-Favors-Coal  Scenario  over 
the  frozen  efficiency  base  case,  the  FEIS 


provides  no  indication  of  the 
seriousness  of  the  environmental  harm 
frt)m  potential  emissions  increases 
caused  by  FERC's  initiatives.  The  Joint 
Commenters  also  claim  that  the 
expanded  transmission  analysis  used  in 
the  FEIS  is  imduly  conservative. 

Commission  Conclusion 

The  Commission  continues  to  believe 
that  the  base  cases  and  scenarios  used 
in  the  DEIS  are  most  appropriate  for 
studying  the  effects  of  the  Rule. 
Nonetheless,  to  ensure  that  the  effects  of 
the  Rule  were  analyzed  fully,  the  FEIS 
also  examined  a  frozen  efficiency  case 
that  uses  a  combination  of  assiunptions 
most  likely  to  show  significant  increases 
in  emissions. 

We  did  this  despite  our  belief  that  it 
is  inaccurate  to  attribute  all  efficiency 
improvements  in  the  industry  to  Order 
No.  888  or  even  to  federal  actions  of  all 
kinds.  In  fact,  as  noted  in  the  FEIS,  the 
frtizen  efficiency  case  is  for  more 
extreme  in  its  assumptions  than  would 
be  reasonable  for  a  no-further- 
Commission-action  case  because  it 
presumes  that  industry  and  state 
regulators  also  cease  all  changes  toward 
a  more  competitive  industry.  However, 
the  frozen  efficiency  case  is  useful  as  a 
sensitivity  analysis  because  it  reflects  an 
extreme  bound  on  any  separate  no- 
further-Commission-action  case,  ^^b  a 
fortiori  the  impact  actually  to  be 
expected  from  the  Rule  must  be  less 
than  that  determined  using  the  frozen 
efficiency  case. 

We  believe  that  the  frozen  efficiency 
analysis  is  highly  implausible  because 
its  represents  a  world  in  which:  (1)  the 
Commission  reverses  ciurent  pro- 
competitive  transmission  policies 
(inconsistent  with  congressional 
mandates  imder  EPAct);  (2)  states  cease 
to  adopt  programs  to  improve  industry 
efficiency;  and  (3)  electric  companies 
cease  to  improve  operation  or  to  enter 
into  mutually  beneficial  transactions. 

The  Joint  Conunenters  agree  that  the 
frozen  efficiency  analysis  constitutes  a 
valid  NEPA  review.  That  issue, 
therefore,  is  not  in  dispute.  It  objects 
that  the  FEIS  does  not  include  the 
model  outputs  for  the  sensitivity  cases 
which  demonstrate  the  most  severe 
environmental  effects,  and  that  it  is 
therefore  impossible  to  verify  the  residts 
or  analyze  the  factors  contributing  to  the 
effects  shown. 

The  Joint  Commenters'  assertion  is 
incorrect.  Appendix  K  of  the  FEIS  sets 
forth  tables  demonstrating  the  results  of 


■''This  analysis  is  descrit>ed  as  a  sensitivity 
analysis  because  it  examines  how  projected  air 
emissions  might  change  if  key  assumptions  in  the 
analysis  are  altered. 


the  model  runs  for  the  sensitivity 
analysis.  These  tables  provide  adequate 
documentation  to  analyze  and  verify  the 
conclusions  reached  in  the  FEIS.  We 
note  also  that  the  Joint  Commenters 
have  not  requested  specific  model 
outputs  that  it  claims  are  lacking.  The 
Commission  will  make  available 
information  used  in  the  study  that  Joint 
Commenters  or  anyone  else  identifies  as 
not  being  provided. 

As  to  tne  claim  raised  by  the  PA  Com, 
it  appears  to  be  mistaken  regarding  the 
base  case  actually  used  in  the  FEIS. 
Contrary  to  what  the  PA  Com  states,  the 
base  cases  do  include  continuing  case- 
by-case  actions  imder  section  21 1  and 
the  Commission's  open  access  policy. 

2.  Challenge  to  the  Use  of  Computer 
Modeling 

The  Commission's  intent  to  use 
computer  modeling  in  the  identification 
and  evaluation  of  the  impacts  of  the 
Rule  has  been  clear  since  the 
Commission  decided  to  prepare  an  EIS. 
The  DEIS  and  FEIS  explain  the 
computer  modeling  techniques  used  in 
the  analysis  in  great  detail. 

For  example,  the  DEIS  and  FEIS 
explain  that  the  Coal  and  Electric 
Utilities  Model  (CEUM)  was  selected  for 
the  analysis  because  it  is  the  best  tested, 
most  widely  used  national-level  model 
available.  ^'^*  CEUM  is  a  forecasting 
model  that  incorporates  virtually  all 
coal  and  electric  utility  market 
activities — ranging  from  mining, 
transportation,  and  blending  of  coal  to 
power  plant  and  system  dispatching, 
transmission,  and  new  capacity 
constioiction.  It  also  examines  the 
impact  of  changes  in  factors  such  as 
plant  availabilities,  heat  rates,  planning 
reserve  margins,  and  transmission  costs. 
CEUM  has  been  used  extensively  by, 
among  others,  EPA  and  EKDE. 

CEUM  models  the  contiguous  United 
States  as  45  separate  demand  regions.  It 
possesses  a  supply  component  which 
models  key  coal  supply  regions  and  coal 
transportation  networks  in  great  detail. 
It  also  incorporates  constraints  on  long- 
term  coal  supplies,  power  plant 
emission  limitations,  national  emission 
caps  (e.g.,  acid  rain  requirements  of 
Title  IV  of  the  Clean  Air  Act 
Amendments  of  1990),  coal 
transportation  capacity,  electric 
transmission  capacity,  and  power  plant 
construction  plans. 

The  DEIS  and  FEIS  explain  that  to 
analyze  the  Ride,  assumptions  as  to 
factors  such  as  electricity  demand 
growth  rates,  oil  and  gas  prices,  and 
planning  reserve  margins  were 


developed  and  incorporated  into  the 
model.  Factors  such  as  existing  patterns 
of  transmission  capacity  and  costs  were 
also  analyzed  and  incorporated  into  the 
model. 

Once  the  necessary  information  and 
assumptions  were  incorporated  into 
CEUM,  model  runs  were  conducted  to 
ensure  that  the  projections  closely 
match  actual  experience  for  a  selected 
year,  in  this  case  1993.  These  runs  used 
the  information  prepared  for  the  base 
cases  together  with  other  inputs  [e.g., 
electricity  demand)  for  the  historical 
year.  The  purpose  of  this  calibration 
process  was  to  ensure  that  the  model 
replicates  historical  experience.  After 
the  model  was  calibrated,  it  was  run  for 
each  of  the  base  cases,  and  then  for  each 
of  the  Rule  scenarios  for  selected  time 
periods. 

To  examine  the  impact  of  the  Rule  on 
regional  attainment  of  ozone  standards, 
additional  air  quality  modeling  was 
conducted  using  the  UAM-V.  UAM-V  is 
a  three-dimensional  photochemical  grid 
model  that  simulates  the  physical  and 
chemical  processes  in  the  atmosphere 
that  affect  pollutant  concentrations.  It 
tracks  emissions  both  geographically 
according  to  preset  weather  patterns  and 
chemically  over  time.  The  UAM-V  was 
used  to  create  detailed  air  quality 
analyses  for  cases  that  might  potentially 
create  additional  impacts  from  NOx 
transport  and  ozone  in  the  Northeast 

Rehearing  Requests 

The  PA  Com  challenges  the  ability  of 
computer  modeling  to  simulate  the 
effects  of  the  Rule.  It  states  that 
computer  modeling  is  an  attempt  to 
reflect  an  approximation  of  reality  that 
uses  systems  of  linear  equations,  and 
that  the  airborne  transport  of  pollutants 
in  the  atmosphere  and  the  North 
American  electric  transmission  grid  are 
extremely  large,  complex  nonlinear 
systems.*" 


"'DOS  at  3-2  through  3-S:  FEIS  at  3-2  through 
3-5. 


■"  The  PLIC  appears  to  l>ase  its  rehearing 
comments  on  the  DEIS;  the  points  it  asserts  on 
rehearing  ignore  extensive  responses  to  these 
comments  in  the  FEIS.  For  example,  the  FEIS 
responds  to  the  following  specific  points  that  are 
now  raised  by  the  FLIC  on  rehearing:  Impact  of  the 
rule  on  Pennsylvania  coal  production  (FEIS  at  )— 
22):  impact  on  reliability  (FEIS  at  )-26):  impact  on 
stranded  benefits  (FEIS  at  1-30):  impact  of  assumed 
increased  volume  of  transmission  transactions 
(FEIS  at  )-39);  claim  that  the  analysis  must  consider 
impact  of  Croup  n  boiler  rule  and  Phase  HI  of  the 
MOU  (FEIS  at  ]-A9].  claim  that  FEIS  makes 
concluSory  statements  (FEIS  at  )-60):  claim  that 
heat  rate  assumptions  are  optimistic  (FEIS  at  )-63); 
claim  that  transmission  usage  prices  are  circular 
(FEIS  at  1-65):  claim  that  availabilities  are 
speculative  (FEIS  at  f-67):  claim  that  reserve 
margins  are  unlikely  to  fall  as  Itr  as  the  FEIS 
assumes  (FEIS  at  )-68):  concerns  about  choice  of 
linear  modeling  (FEIS  at  (-73);  concerns  about 
differing  emission  standards  in  Pennsylvania  and 
West  Virginia  (FEIS  at  )-92);  claim  that  the  Rule  is 


-The  PA  Com's  challenge  to  the  use  of 
computer  modeling  also  turns  on  the 
observation  that  models  pnxluce  results 
that  are  dependent  on  the  inputs  and 
assumptions  used  in  the  models.  The 
specific  challenges  to  the  inputs  and 
assumptions  used  in  the  model  are 
discussed  separately  below. 

Cmnmiasion  CoDclosira 

We  note  first  that  computer  models 
are  the  only  available  means  of  analysis 
that  incorporate  the  range  of  factors  that 
influence  engineering  and  economic 
choices  in  the  electric  power  industry, 
and  the  atmospheric  chemistry  and 
weather  patterns  that  influence 
downstream  air  quality.  We  are  mindful 
of  the  limitations  of  models,  but  the 
alternative  of  using  no  model  at  all — 
and  hence  making  no  analytic  attempt 
to  capture  the  complex  economic  and 
environmental  factors — did  not  appear 
reasonable. 

The  PA  Com  does  not  explain  how 
the  Commission  should  otherwise 
simulate  the  effects  of  the  Rule. 
Computer  modeling  may  not  be  a 
perfect  tool,  but  it  is  the  best  existing 
mode  of  analysis  for  this  type  of  effort 
The  PA  Com  cannot  merely  assert  that 
such  modeling  is  inadequate.  As  the 
court  noted  in  a  similar  context  in  City 
of  Los  Angeles  v.  National  Highway 
Traffic  Safety  Administration,  912  F.2d 
478.  488  (D.C.  Cir.  1990),  overruled  in 
part  on  other  grounds,  Florida  Audubon 
Society  V.  Bentsen,  94  F.3d  658  (D.C. 
Cir.  1996): 

Petitioners  call  for  more  "analysis,"  but  do 
not  specify  what  they  see  as  lacking  or  how 
"analysis"  could  supply  the  want.  At  some 
point — here  after  a  seemingly  full 
treatment — the  agency  must  make  a 
judgment.  We  discern  no  more  from 
petitioners'  argument  than  that  they  disagree 
with  that  judgment.  Even  were  we  to  share 
their  view  of  the  matter,  that  would  not  be 
a  sufficient  basis  for  overturning  the  agency's 
decision. 

Quoting  Portland  Cement  Ass'n  v. 
Ruckelshaus,  486  F.  2d  375,  394  (D.C. 
Cir.  1973),  cert,  denied  sub  nam. 
Portland  Cement  Ass'n  v. 
Administrator.  EPA,  417  U.S.  921,  94 
S.Ct.  2628,  41  L.Ed.Zd  226  (1974),  the 
court  in  Northside  Sanitary  Landfill, 
Inc.  v.  Thomas,  849  F.2d  1516, 1519 
(D.C.  Cir.  1988),  cert,  denied,  489  U.S. 
1078  (1989),  stated  in  like  manner  that 

|C)omments  must  be  significant  enough  to 
step  Over  a  threshold  requirement  of 
materiality  before  any  lack  of  agency 
response  or  consideration  becomes  of 
concern.  The  comment  cannot  merely  statB 
that  a  particular  mistake  was  made  '  *  *;  it 
must  show  why  the  mistake  was  of  possible 


inconsistent  with  Title  I  of  the  Qean  Air  Act  (FEIS 

atJ-97). 
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significance  in  the  results  [the  agency 
reachesl.  (Emphasis  in  original). 

The  FEIS  explains  the  Commission's 
conclusion  that  the  environmental 
analysis  of  Order  No.  888  is  best 
conducted  using  the  CEUM  and  UAM- 
V  computer  models.  The  PA  Com 
cannot  merely  state  that  the  use  of  such 
models  is  inappropriate.  It  must  explain 
why  this  is  so  and  what  alternative 
method  of  analysis  should  be  used.  This 
it  has  not  done.  The  request  for 
rehearing  is  denied. 

3.  Transmission  Assumptions 

The  FEIS  recognizes  the 
interdependence  of  interregional 
electric  transmission  transactions; 
accordingly,  non-simultaneous 
interregional  transfer  capabilities 
estimated  by  the  North  American 
Electricity  Reliability  Council  (NERC) 
were  reduced  for  use  in  the  model  (see 
FEIS  section  3.4.2).  The  analysis  also 
considers  the  impact  of  the  Rule  on 
interregional  transfers  (see  FEIS  Tables 
5-13  and  5-14).  and  the  impact  of 
changes  in  transmission  capacity 
through  sensitivity  analysis.*^* 

Rehearing  Requests 

The  PA  Com  asserts  that  transmission 
usage  in  the  FEIS  is  based  on 
assumptions  which  are  indeterminate  to 
some  degree.  It  states  that  historical 
interregional  power  transfers  are  used  to 
estimate  future  transmission  capabilities 
and  capacity,  and  that  while  historical 
interregional  electric  transmission 
transactions  have  been  large  and 
complex,  under  the  Rule  the  level  of 
transactions  will  increase  enormously. 
The  PA  Com  claims  that  almost  every 
time  a  new  major  interregional  electric 
transmission  transaction  has  occurred, 
there  have  been  unpredictable  flows  of 
electricity  in  other  regions  that  might  be 
a  thousand  miles  away.  It  concludes 
that  relatively  small  changes  in 
transmission  flows  can  and  have 
produced  large  harmonic  transients  and 
instabilities  on  the  p>ower  grid. 

The  PA  Com  also  contends  that  the 
relationship  between  the  transmission 
usage  price  and  the  price  of 
transmission  servite  is  unclear.  It  states 
that  the  development  of  the  usage  price 
seems  circular,  at  least  in  part.  It  notes 
that  model  inputs  were  changed  until 
the  usage  price  coincided  with  an 
estimate  of  historical  costs.  The  PA  Com 
requests  clarification  of  the 
development  of  the  usage  price 
assumption. 


Commiauon  Conclusion 

The  PA  Com  does  not  appear  to 
understand  the  way  the  transmission 
usage  price  functioned  in  the 
analysis.*^^  As  explained  in  the  FEIS. 
the  CEUM  model  is  annual  and  regional: 
it  models  a  single  year  at  a  time  using 
regions  approximately  the  size  of  a  state 
or  large  regions  within  a  state.*^* 
Transmission  in  the  model  is 
represented  as  movement  of  power  from 
one  region  to  another.  The  model 
attempts  to  satisfy  the  demand  for 
electricity  at  lowest  cost — if  there  were 
no  limitations  on  the  movement  of 
power  from  one  region  to  another,  the 
model  would  always  generate  power  at 
the  cheapest  source  and  move  that 
power  to  meet  the  demand.  This  result 
would  clearly  be  unrealistic,  since 
sources  of  power  are  limited  in  their 
ability  to  reach  demand  by  limitations 
in  the  intervening  transmission 
network.  The  transmission  network  in 
CEUM  is  represented  primarily  by  the 
limitations  that  the  transmission  grid 
places  on  the  ability  of  power  to  move 
freely  to  meet  demand. 

To  use  CEUM  to  provide  a  reasonable 
representation  of  transmission  requires 
balancing  the  different  ways  in  which 
the  transmission  system  imposes  limits 
on  the  movement  of  power.  Flows  on 
links  between  regions  are  limited  by 
three  general  parameters  in  the  model: 
losses,  variable  costs,  and  constraints  on 
the  quantity  of  capacity  or  energy  that 
can  be  transferred.  Losses  are  generally 
small,  and  are  typically  kept  fixed  from 
one  model  nm  to  the  next.  Simulating 
transmission  limits  is  largely  a  matter  of 
balancing  variable  costs  and  quantity 
limits.  True  variable  costs  are  usually 
assumed  to  be  small,  reflecting  the  low 
variable  cost  of  operating  the 
transmission  system.  Basic  quantity 
limits  are  usually  developed  from  NERC 
sources  or  other  studies  of  the  limits 
imposed  by  the  physical  operation  of 
the  transmission  system. 


'FEIS  al  3-«  through  »-11. 


•^  As  explained  in  the  FEIS  at  3-13  through  3- 
15  and  as  discussed  below,  the  movement  of  power 
from  low  cost  sources  is  limited  not  only  by  the 
physical  constraints  of  the  transmission  system,  but 
also  by  institutional  impediments  such  as  lack  of 
access  to  needed  transmission.  As  a  result,  in  a 
model  like  that  used  in  the  EIS.  where  flows  are 
based  on  minimizing  costs  subject  to  physical 
constraints,  the  model  will  typically  overestimate 
the  amount  of  power  flowing  from  low-cost  sources 
of  generation.  The  Commission  chose  to  address 
this  by  developing  a  "usage  price"  to  raise  the 
variable  cost  to  simulate  the  effect  of  observed 
barriers  to  power  flows  between  regions.  The  usage 
price  is  a  proxy  for  transmission  barriers,  not  an 
attempt  to  estimate  or  model  an  actual  transmission 
price.  The  usage  price  was  calibrated  to  produce 
actual  historical  flowt  of  electricity,  not  costs  of 
transmission.  As  such  it  has  almost  no  relationship 
with  actual  transmission  price*. 


However,  such  limits  do  not  always 
provide  an  adequate  pictiue  of  current 
patterns  of  generation  and  transmission 
in  the  electric  utility  system.  Movement 
of  power  from  low  cost  sources  is 
limited  not  only  by  the  physical 
constraints  of  the  transmission  system, 
but  also  by  institutional  impediments 
such  as  lack  of  access  to  needed 
transmission.  As  a  result,  in  a  model 
like  CEUM,  where  flows  are  based  on 
minimizing  costs  subject  to  physical 
constraints,  the  amount  of  power 
flowing  from  lost-cost  soiixces  of 
generation  is  typically  overestimated. 

The  FEIS  explains  that  there  are  two 
primary  ways  to  address  this  difficulty 
when  calibrating  the  model  to  represent 
historical  power  flows.  One  is  to  impose 
further  limits  on  the  quantity  of  power 
transferred  within  the  model.  The  other 
is  to  raise  the  variable  cost  to  simulate 
the  effect  of  observed  barriers  to  power 
flows  between  regions.  The  second 
approach  was  used  by  developing  a 
"usage  price"  to  raise  the  variable  cost 
barriers  in  CEUM  and  supplement  basic 
quantity  limits  derived  firom  NERC 
estimates.  This  approach  was  taken 
because  of  its  nexus  to  the  primary 
effect  of  the  Rule  on  transmission 
activities.  The  primary  effect  of  the  Rule 
on  transmission  will  be  to  increase  the 
ability  of  transmission  users  to  gain 
access  to  transmission  service  and  to 
permit  users  to  develop  flexible  ways 
for  buyers  and  sellers  to  use  the 
transmission  system  efficiently.  The 
primary  effect  is  thus  to  remove 
institutional  barriers  to  the  use  of  the 
transmission  system — in  effect  to  reduce 
the  transaction  costs,  or  usage  price, 
faced  by  those  seeking  access  to 
transmission.  Thus,  the  model  was 
calibrated  by  selecting  an  initial  set  of 
usage  prices  and  adjusting  those  prices 
until  the  model  provided  an  accurate 
representation  of  historical  generation 
and  transmission  patterns. 

Usage  prices  (in  mills  per  kWh)  were 
developed  by  running  CEUM  for  a 
historical  period  (1993).  Starting  from 
initial  estimates  of  usage  prices  between 
CEUM  regions,  the  model  was  run  using 
historical  inputs  for  1993;  the  outputs 
from  these  runs  were  compared  with  the 
historical  pattern  of  generation  and 
transmission  for  that  year.  Usage  prices 
were  then  adjusted  until  the  pattern 
projected  by  the  model  was  consistent 
with  the  observed  historical  pattern. 
The  final  adjusted  prices  were  then  used 
as  the  current  usage  prices. 

Two  rules  were  used  to  set  the  initial 
usage  price  estimates: 

(1)  For  closely  coordinated  [i.e.,  tight) 
pools,  no  separate  usage  price  was  assumed. 
This  is  consistent  with  the  principle 
embodied  in  many  pools  that  transmission 


assets  are  to  be  treated  as  one  system  and 
used  to  minimize  variable  costs.  Any 
allocation  of  the  cost  of  service  associated 
with  transmission  assets  is  typically  treated 
as  a  fixed  cost. 

(2)  Separate  transmission  costs  are 
commonly  applied  in  loosely  configured 
pools.  In  many  cases,  these  separate  costs  are 
derived  on  a  MW-mile  basis.  Because  the 
number  of  systems  that  have  to  be  traversed 
within  a  loosely  configured  pool  is  generally 
small,  the  transmission  usage  price  for  areas 
with  loosely  configured  pools  were  set  to  a 
small  initial  value  (1  to  2  mills/kWh). 
Transmission  across  NERC  regions  may 
require  traversing  many  utility  systems,  and 
for  modeling  purposes  a  charge  of  about  3 
mills/kWh  was  assumed. 

Applying  this  method  required 
several  runs  of  CEUM.  Usage  price 
changes  were  typically  downward  in 
areas  where  the  initial  prices  were  set  at 
3  mills  per  kWh,  and  prices  after 
adjustment  remained  within  the  range 
of  the  initial  usage  prices.  As  a  result, 
estimates  of  the  ciuxent  usage  price 
varied  from  region  to  region  after 
calibration,  but  generally  fell  within  the 
range  of  1  to  3  mills  per  kWh. 

Thus,  the  concerns  expressed  by  the 
PA  Com  were  either  considered  in  the 
FEIS.  or  are  based  on  a 
misiuiderstanding  of  the  method  used. 

4.  Plant  Availabilities  and  Heat  Rates 

The  FEIS  explains  that  power  plant 
availability  is  the  percentage  of  time 
that  a  generating  unit  is  available  to 
provide  electricity  to  the  grid,  and  that 
availability  estimates  for  coal  plants 
have  an  important  effect  on  projected 
base  case  emissions  because  those 
estimates  determine  the  amoimt  of 
futiu^  generation  expected  from  existing 
power  plants.*^ 

The  base  cases  assume  that  average 
fossil-fuel  plant  availability  rises  to  85 
percent  by  2005  and  then  remains 
constant  through  2010.  This  assumption 
reflects  continuing  efforts  by  utilities  to 
improve  plant  availability.  Between 
1984  and  1993.  coal  plant  availability 
increased  five  percent  to  nearly  81 
percent.  This  trend  is  projected  to 
continue  through  2005  as  electric 
generators  respond  to  competitive 
pressures  and  opportunities  extant 
without  the  Rule. 

The  FEIS  explains  that  in  the 
Competition-Favors-Coal  Scenario, 
plant  availabilities  are  assumed  to  reach 
90  percent  (as  opposed  to  85  percent  in 
the  base  cases  and  other  Rule  scenarios) 
because  competition  is  projected  to  lead 
to  greater  operational  efficiency  in 
generation  markets.  It  notes  that  some 
older  coal  plants  are  not  likely  to  reach 
this  level  without  substantial  capital 


•»W.  at  3-18. 


investment.  However,  since  90  percent 
availability  is  achievable  for  many 
plants,  this  figure  was  selected  as  an 
upper  bound  to  illustrate  how  much 
existing  plants  may  be  able  to  run  if 
generation  owners  focus  on  meeting 
competition  through  greater  use  of  coal 
plants. 

The  FEIS  also  explains  that  the  base 
cases  assume  some  deterioration  in  heat 
rates  between  life  extension  programs. 
In  the  Competition-Favors-Coal 
Scenario,  existing  generating  plants  are 
assumed  to  be  better  maintained  so.  that 
there  is  no  deterioration  of  heat  rates 
between  life  extension  programs.  Except 
in  the  Competition-Favors-Gas  Scenario, 
it  is  assumed  that  new  combined  cycle 
natiu^  gas  plants  sustain  existing  heat 
rates  (rather  than  improving  as  the  next 
generation  of  gas  technology  comes  on 
line).  These  assumptions  reflect  the  fact 
that  industry  has  put  more  effort  into 
making  better  use  of  existing 
(disproportionately  coal)  plants  rather 
than  into  improving  the  performance  of 
new  (almost  entirely  gas)  plants. 

Rehearing  Requests 

The  PA  Com  challenges  the  plant 
availability  assumptions  used  in  the 
FTIIS.  It  notes  that  the  analysis  assumes 
that  generation  plant  availability  will 
rise  to  85  percent  and  that  the 
Competition-Favors-Coal  Scenario 
assumes  that  generation  plant 
availability  will  rise  to  90  percent  by  the 
year  2005.  The  PA  Com  states  that 
although  historical  trends  indicate  that 
plant  availability  might  increase,  in 
reality  as  availability  goes  up  it  becomes 
increasingly  difficult  to  obtain  further 
improvements. 

The  PA  Com  contends  that  increasing 
availability  to  85  percent  would  be 
surprising;  an  increase  to  90  percent 
would  be  astonishing.  It  states  that  such 
increases  would  require  a  nimiber  of 
simultaneous  technical  advances,  the 
likelihood  of  which  are  speculative.  The 
PA  Com  argues  that  utilities  in 
competition  with  each  other  may  be  less 
willing  to  fimd  and  participate  in 
cooperative  research  that  leads  to 
technical  advances.  The  PA  Com  notes 
that  maintenance  staffis  are  being 
reduced  as  a  result  of  cost  reduction 
programs  and  that  plant  availability 
might  decline  as  maintenance  is 
deferred. 

The  PA  Com  also  contends  that  the 
assumption  in  the  Competition-Favors- 
Coal  Scenario  that  heat  rates  do  not 
degrade  (go  up)  over  time  may  be 
optimistic.  It  concedes  that 
technological  advances  have  produced 
dramatic  improvements  in  heat  rates, 
but  states  that  it  is  unclear  if  this 
improvement  is  sufficient  to  overcome 


losses  caused  by  backfitting  emission 
control  equipment.  The  PA  Com  notes 
that  coal-fired  generating  stations  in 
Pennsylvania  have  been  required  to 
install  emission  control  equipment  and 
that  efficiency  has  been  reduced  in 
some  cases,  degrading  the  heat  rate.  It 
states  that  some  coal  stations  have 
installed  sulfur  dioxide  (SO2)  scrubbers 
which  can  reduce  efficiency  by  five 
percent,  and  that  other  stations  may  be 
required  to  install  selective  catalytic 
reduction  systems  for  NO.  or  SO2 
scrubbers. 

The  PA  Com  contends  that  an 
additional  limit  on  heat  rate 
improvements  is  the  age  of  generating 
stations  and  the  fact  that  heat  rates 
decline  as  stations  age.  It  posits  that  this 
decline  may  be  greater  than  the 
improvements  that  can  be  gained 
through  technological  advances. 

Commission  Conclusion 

The  PA  Com's  argument  fails  to 
consider  the  discussion  of  this  issue  in 
the  FEIS.830  Briefly,  higher  availabilities 
for  coal  plants  were  assiuned  in  order  to 
provide  a  scenario  that  was  extremely 
favorable  to  the  use  of  coal  in  existing 
facilities  and  hence  a  scenario  that  was 
most  likely  to  have  a  larger 
environmental  impact.  The  feet  that 
some  coal  plants  are  able  to  maintain  90 
percent  availability  is  sufficient  grotmds 
for  considering  such  a  case,  especially 
where  the  purpose  of  the  assumption  is 
to  establish  a  reasonable  range  of 
potential  environmental  outcomes  from 
the  Rule. 

With  regard  to  the  heat  rate 
assumptions,  the  PA  Com  does  not 
appear  to  understand  how  the 
assiunptions  functioned  in  the  analysis. 
First,  the  fectors  it  mentions  (e.g., 
efficiency  reductions  resulting  bom  the 
addition  of  scrubber  technology)  are 
already  considered  in  the  CEUM  model. 
Second,  the  CEUM  does  assiune  that 
heat  rates  degrade  over  time  in  the  base 
cases.  The  assumption  that  they  do  not 
degrade  in  the  Competition-Favors-Coal 
Scenario  was  made  to  simulate  the 
relative  improvement  that  might  be 
achieved  through  potential  effects  of  the 
Rule  when  competition  is  fevorable  to 
coal.  As  with  certain  other  modeling 
assumptions  challenged  by  the  PA  Com 
on  rehearing,  the  heat  rate  assumptions 
used  by  the  Commission  are  more 
conservative  than  those  urged  by  the  PA 
Com  and  thus  demonstrate  greater 
impacts  from  the  Rule  than  would  be 
the  case  using  the  assumptions  urged  by 
the  PA  Com. 


"Old.  at  y-63  and  J-67. 


12442  Federal  Register  /  Vol.  62,  No.  50  /  Friday,  March  14,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  50  /  Friday,  March  14,  1997  /  Rules  and  Regulations  12443 


5.  Reserve  Margins 

The  FEIS  discusses  the  assumptions 
regarding  planning  reserve  margins  and 
their  use  in  the  modei.^^'  It  states  that 
planning  reserve  margins  influence  the 
amount  of  new  capacity  built  and  the 
mix  of  gas  versus  coal  fired  generation 
projected  in  CEUM.  In  particular,  lower 
reserve  margins  tend  to  result  in  the 
construction  of  less  capacity  (typically, 
fewer  gas-fired  turbines  and  combined 
cycle  units)  and  a  somewhat  greater 
utilization  of  existing  coal  units. 

Generally,  individual  utilities  set  their 
reserve  margins  to  comply  with  a 
technical  standard  established  by  the 
NERC  sub-region.  Typically,  the  NERC 
sub-region  might  determine  that  a  one 
day  in  10  years  loss  of  load  probability 
(LOLP)  is  the  appropriate  standard. 
Individual  utilities  within  the  sub- 
region  would  determine  their  reserve 
planning  margin  to  be  consistent  with 
this  standard  after  accounting  for  tie 
capabilities.  NERC  sub-regional  studies 
are  performed  periodically  to  determine 
whether  the  reliability  standard  is  being 
satisfied  for  the  planning  horizon  given 
planned  capacity  additions.  The  tie 
capability  between  the  sub-region  and 
other  regions  is  accounted  for  in 
reliability  studies  at  the  NERC  sub- 
regional  level. 

The  FEIS  notes  that  in  recent  years, 
reserve  margins  typically  have  been 
revised  downwards,  although  the 
,  planning  standard  itself  (most 
commonly  the  one  day  in  10  years 
LXDLP)  has  not  been  changed.  Three 
reasons  support  the  downward  revision 
in  reserve  margins:  (1)  An  expected 
improvement  in  unit  availability;  (2) 
anticipated  shifts  in  utility  load  shape 
towards  a  lower  load  factor;  and  (3)  an 
increase  in  the  number  of  generating 
units. 

FEIS  Table  3—4  summarizes  the 
reserve  criteria  and  associated  planning 
reserve  margins  that  have  been  derived 
from  the  most  recent  annual  planning 
documents  prepared  by  the  reliability 
councils.  It  states  that  a  review  of 
current  planning  documents  shows  that 
utilities  expect  plaiming  reserve 
margins  to  decline  over  time.  One  factor 
identified  as  contributing  to  this  decline 
is  the  expectation  that  availability  will 
improve  appreciably  as  utilities  are 
subject  to  performance-based  regulation 
and  experience  greater  competition. 

Additionally,  some  utilities  have 
revised  their  planning  reserve  margins 
to  account  for  ties  in  other  regions.  In 
some  cases,  utilities  have  updated  their 
planning  reserve  margin  calculation  to 
reflect  current  estimates  of  customer 


williitgness  to  pay  for  increase 
reliability. 

Based  upon  a  review  of  utility 
expectations,  the  FEIS  concludes  that  an 
appropriate  base  case  assumption  is  for 
planning  reserve  margins  to  decline  by 
2005  to  the  lower  end  of  the  applicable 
ranges  set  forth  in  FEIS  Table  3—4. 

Rehearing  Requests 

The  PA  Com  challenges  the  reserve 
margin  assumptions  used  in  the  model. 
It  asserts  that  the  assumption  that 
reserve  margins  will  fall  to  fifteen 
percent  by  2000  and  (in  one  scenario)  to 
thirteen  percent  by  2005  is  based  in  part 
upon  the  assumption  of  increased 
generation  plant  availability  across  the 
board.  The  PA  Com  notes  that  this 
increase  in  availability  might  not  occur. 
It  states  that  as  wholesale  transactions 
increase  under  open  access,  some,  but 
not  most,  utilities  will  be  able  to  reduce 
reserve  margins  and  still  maintainr 
reliability.  The  FA  Com  asserts  that 
many  utilities  cannot  reduce  reserve 
margins  l)ecause  available  transmission 
capacity  between  regions  is  already 
being  utilized  to  the  maximum  extent 
possible.  It  concludes  that  reserve 
margins  for  certain  individual  utilities 
could  decline,  but  this  alone  would  not 
reduce  required  reserve  margins  for  all 
utilities  to  the  levels  that  are  assumed 
in  the  model. 

Commission  Conclusion 

The  reserve  margins  used  in  the  base 
cases  were  set  using  current  utility 
plans  and  trends  in  the  industry. 
Reserve  margins  for  the  competition 
scenarios  were  set  slighUy  lower, 
reflecting  the  potential  for  decline  in  a 
more  open  competitive  environment. 
The  PA  Com  acknowledges  the  potential 
decline,  but  claims  that  not  all  utilities 
will  be  able  to  reduce  reserve  margins 
to  the  levels  assumed.  However,  the 
FEIS  addresses  such  differences  by 
using  different  regional  assumptions 
about  reserve  margins  and  dif^rent 
reserve  margins  in  each  region.  The  FA 
Com's  concern  is  therefore  without 
basis. 

6.  Northeast  MOU 

The  FEIS  assiunes  that  power  plants 
in  the  Northeast  Ozone  Transport 
Region  (OTR)  will  comply  with  Phase  11 
of  the  Northeast  Memorandum  of 
Understanding  (MOU).  The  MOU 
establishes  NOx  tonnage  limits  during 
the  five-month  ozone  season  (May- 
September)  for  electric  generating  and 
large  industrial  services  and  allows  for 
emissions  trading.'"  The  FEIS  states 
that  compliance  with  Phase  in  of  the 


MOU  was  not  assumed  since  its 
implementation  is  optional,  depending 
on  final  attainment  status  with  regard  to 
Clean  Air  Act  requirements. 

Rehearing  Requests 

The  PA  Com  states  that  the  base  cases 
and  scenarios  assume  that  no  NOx 
controls  will  be  required  for  Title  IV 
group  II  boilers,  that  phase  II  of  the 
MOU  will  be  implemented,  and  that  no 
additional  requirements  will  be 
imposed.  The  PA  Com  contends  that 
phase  III  of  the  MOU.  might  be 
implemented,  and  that  if  this  occurs  and 
upwind  generation  is  not  required  to 
control  ozone  precursors,  cleaner 
generation  in  the  Northeast  may  be 
displaced  by  increased  generation  frxim 
outside  the  OTR. 

Conunission  Concluaion 

In  essence,  the  PA  Com  appears  to  be 
raising  an  emissions  disparity  argiunent 
rather  than  posing  a  challenge  to  the 
modeling  assumptions  used  in  the  FEIS. 
The  emissions  disparity  argument  is 
addressed  below. 

7.  Natural  Gas  Prices 

Average  wellhead  natural  gas  prices 
for  the  High-I*rice-Differential  Base  Case 
were  based  on  a  recent  forecast  of 
natural  gas  acquisition  prices  by 
Wharton  Econometric  Forecasting 
Associates  (WEFA).**'  This  forecast 
projected  at  that  time  that  natural  gas 
prices  would  increase  in  real  terms 
(1994  dollars)  to  $1.83  per  MMBtu  by 
2000,  and  rise  to  $2.42  per  MMBtu  by 
2010.  The  forecast  was  selected  as 
representative  of  a  number  of  natiu^ 
gas  price  forecasts  that  were  made 
during  that  time. 

CEUM  requires  delivered,  not 
wellhead  or  acquisition,  prices  as  an 
input.  Delivered  natural  gas  prices  for 
each  Census  region  were  derived  from 
the  weighted  average  transportation 
mark-ups  reported  by  the  Energy 
Information  Administration  (EIA)  in 
Natural  Gas  Monthly  for  each  Census 
region.  The  Natural  Gas  Monthly 
provides  a  consistent  historical  series  of 
wellhead  and  delivered  prices  for 
calculating  historical  transportation 
margins.  These  margins  were  assumed 
to  remain  constant  throughout  the 
forecast  period. 

In  the  Constant-Price-Differential  Base 
Case,  delivered  gas  prices  were  assumed 
to  equal  current  delivered  spot  prices  in 
each  region.  To  maintain  a  constant  gas 
price  relative  to  coal,  these  prices  were 
assumed  to  decline  from  current  levels 


at  the  same  rate  as  coal  prices  decline 
in  CEUM."* 

Rehearing  Requests 

The  Joint  Commenters  assert  that  the 
fuel-price  assumptions  used  in  the 
model  unduly  favor  the  use  of  natural 
gas  as  a  fuel  and  appear  to  understate 
adverse  effects. 

In  particular,  the  Joint  Commenters 
claim  that  the  two  alternative  fuel-price 
cases  use  the  same  coal  price 
assumptions.  It  states  that  the 
Competition-Favors-Coal  Scenario  is 
supposed  to  demonstrate  the  effects  of 
economic  assumptions  that  favor  coal, 
but  that  this  case  actually  uses  price 
assumptions  that  reflect  the  lowest 
natural  gas  price  of  the  projections  cited 
in  the  FEIS.  It  states  that  the  FEIS 
should  have  used  projections  less 
favorable  to  natural  gas:  for  example, 
$2.51  per  MMBtu  in  2000  (Gas  Research 
Institute)  and  $3.37  per  MMBtu  in  2010 
(Energy  Information  Administration). 
Put  differently,  a  more  appropriate 
Competition-Favors-Coal  Scenario 
would  have  used  the  projected  highest 
reasonable  natiual  gas  prices  relied  on 
in  the  FEIS. 

The  Joint  Commenters  then  claim  that 
the  Constant-Price-Differential  Base 
Case  is  based  on  gas  price  fissumptions 
that  are  far  below  the  projected  prices 
cited  in  the  FEIS.*"  According  to  the 
Joint  Commenters.  this  case  assumes 
natvual  gas  prices  of  $1.67  per  MMBtu 
in  2000  and  $1.57  per  MMBtu  in  2010. 
It  asserts  that  these  estimates  are 
approximately  10  and  54  percent  lower 
in  years  2005  and  2010,  respectively, 
than  the  lowest  forecasts  cited.  A  more 
appropriate  Competition-Favors-Gas 
Scenario  would  have  used  the  WEFA 
forecasts  that  contain  the  lowest 
reasonable  projected  gas  prices. 

Commission  Conclusion 

The  claim  that  the  assumptions 
unduly  favor  natural  gas  prices  is 
incorrect.  First,  the  assumption  that 
lower  gas  prices  will  reflect  favorably 
the  environmental  effects  of  the  Rule  is 
not  valid.  The  impact  of  the  Rule  when 
gas  prices  are  constant  relative  to  coal 
is  very  close  to  the  impact  when  gas 
prices  are  high  relative  to  coal.*^  For 
example,  the  impact  on  total  NOx 
emissions  in  2005  is  higher  when  gas 
prices  arejconstant  relative  to  coal  than 
when  gas  prices  are  high  relative  to  coal 
(88,000  tons  for  the  Constant-Price- 
Differential  Base  Case  versus  55,000 


"•  Id.  at  3-16  and  3-17.  Table  3-4  ia  found  on 
3-17. 


«"M.at3-25. 


•u/d.  at  3-5  thnxigh  3-*. 


***ld.  at  3-7  through  3-8. 

*"The  loint  Commenters  claims  as  to  the 
CoDStant-Price-Difrerential  Base  Case  are  probably 
meant  as  a  reference  to  the  Competition-Favors-Gas 
Scenario. 

"»  FEIS  Chapter  6. 


tons  for  the  High-Price-Differential  Base 
Case).83'' 

Second,  the  two  price  series  were 
selected  to  give  a  range  of  variation  in 
emissions  that  reflect  differences  in  the 
price  of  gas  relative  to  coal,  rather  than 
to  project  a  "correct"  natural  gas  price. 
As  discussed  in  the  FEIS.  the  Constant- 
Price-Differential  Base  Case  reflects  a 
continuation  of  the  historical 
relationship  between  gas  and  coal  prices 
over  the  past  10  years.  Appendix  G 
shows  how  forecasts  over  this  period 
have  consistenUy  overestimated  the 
price  of  gas  relative  to  coal.  It  is 
therefore  reasonable  to  consider  the 
Constant-Price-Differential  Base  Case  as 
one  side  of  a  reasonable  range. 

The  prices  selected  for  the  other  side 
of  the  reasonable  range  of  gas  prices 
relative  to  coal  (the  High-Price- 
Differential  Base  Case)  were  based  on 
current  forecasts  at  the  time  of  the 
analysis.  There  were  two  primary 
reasons  for  selecting  a  lower  gas  price 
from  the  range  of  existing  forecasts. 
First,  the  CEUM  coal  price  forecast  is 
determined  within  the  model  and  could 
not  be  changed  as  an  input.  This  coal 
price  forecast  was  lower  than  the  coal 
prices  assumed  in  other  forecasts.  By 
picking  a  gas  price  forecast  at  the  lower 
end  of  the  rangie  of  current  forecasts, 
and  combining  this  forecast  with  the 
lower  coal  prices  forecasts  in  CEUM,  the 
analysis  assumed  a  typical  price  of 
natural  gas  relative  to  coal. 

Second,  at  the  time  the  analysis  was 
conducted,  all  major  forecasting 
organizations  stated  that  they  expected 
their  gas  price  forecasts  to  be  lower. 
However,  these  organizations  did  not 
complete  their  forecasts  for  several 
months.  Since  the  available  forecasts 
were  up  to  a  year  old,  there  was  reason 
to  believe  the  forecasts  overstated  the 
current  thinking  among  forecasters 
regarding  futvue  natural  gas  prices.  This 
reason  was  confirmed  by  the  forecasts 
that  appeared  aroimd  the  time  the 
analysis  was  completed.  For  example, 
the  forecast  for  the  wellhead  price  of 
natiual  gas  in  the  year  2010  from  the 
EIA  published  in  January  1996  was 
$2.10  per  million  Btu,  15  percent  below 
the  forecast  of  $2.42  assumed  for  the 
High-Price-Differential  Base  Case  in  the 
FEIS. 

■  8.~  Expanded  Transmission  Analysis 

Several  commenters  on  the  DEIS 
expressed  concern  that  increases  in 
transmission  ca[>acity  resulting  from 
open  access  might  increase  generation 
levels  and  thus  air  pollution.  In 
response,  the  FEIS  examined  scMiarios 


that  increased  transmission  capacity 
substantially  beyond  current  levels- 
including  increases  that  the 
Commission  believed  would  fai  exceed 
any  transmission  capacity  increases  that 
might  occur  as  a  result  of  the  Rule.  This 
analysis  found  that  postulated  increases 
in  transmission  do  not  affect  emissions 
attributable  to  the  Rule.  The 
Commission  also  foimd  that  issues 
regarding  enhancement  of  existing  lines 
are  more  complex,  and  that  this  is  due 
in  part  to  the  fact  that  state-level  siting 
issues,  the  principal  barrier  to  major 
increases  in  the  transmission  grid,  are 
unaffected  by  the  Rule.  While 
competition  will  lead  to  improved 
efficiencies  in  generation,  transmission 
will  remain  a  regidated  monopoly 
function.  The  Rule  vrill  reduce  barriers 
to  access,  but  will  not  open  the 
transmission  system  to  direct 
competition.  Thus,  the  Commission 
concluded  that  the  competitive  effects 
of  the  Rule  on  transmission  will  be 
relatively  small.*^ 

Rehearing  Requests 

The  Joint  Commenters  claim  that  the 
expanded  transmission  analysis  is 
imduly  conservative.  It  states  that  the 
Commission  increased  peak 
transmission  usage  from  75  percent  of 
first  contingency  total  transfer  capability 
(FCTTC)  to  105  percent  of  FCTTC,  and 
that  this  expanded  transmission 
analysis  represent  minimal  actual 
expansions,  the  most  extreme  of  which 
barely  increases  FCTTC  above  current 
levels  by  the  year  2010.  The  Joint 
Commenters  claim  that  the  Commission 
shoidd  have  examined  additional 
expansion  potential  in  those  analyses 
that  more  accurately  demonstrate  the 
effects  of  transmission  expansion. 

Commission  Conclusion 

The  Joint  Commenters'  claim  that  the 
expanded  transmission  analysis  is 
inadequate  is  based  on  the  premise  that 
the  FEIS  used  the  v^rrong  assiunptions  in 
developing  transmission  capacity.  Joint 
Commenters  contfend  that  100  percent  of 
the  FCTTC  should  have  been  used  in 
CEUM.  We  believe  that  the  use  of  75 
percent  of  this  capacity  to  reflect  annual 
capability  is  the  appropriate  level  for 
modeling  purposes.  This  reduction 
factor  is  necessary  because  the 
capability  must  hie  simultaneous 
systemwide  capability  and  it  must  be 
sustainable.  The  FCTTC  is  a  non- 
simultaneous  "snapshot"  transmission 
capability.  The  total  simultaneous 
transfer  capability  is  not  accurately 
represented  by  adding  together  the 


•"  Id.  at  Table  6-19  (page  6-23)  and  Table  S-18 
(page  5-16),  respectively. 


"•FERC  Stats,  ft  Rags,  at  31,872  n.974:  mioieo  at 
691-92  n.974. 
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maximum  transfer  capability  of  each 
line  in  the  system.  The  transmission 
system  is  a  system.  Loading  od  one  line 
ejects  loading  capability  on  all  other 
lines  in  the  system.  This  is  especially 
true  if  the  calculation  is  for  capability 
over  an  extended  period  of  time,  as  is 
the  case  with  the  FEIS,  which  uses 
transfer  capability  over  one  year. 
"Derating"  as  it  has  been  called,  is  a 
reasonable  way  to  represent  the  fact  that 
a  transmission  system  is  capable  of 
carrying  less  than  the  sum  of  the 
capabilities  of  the  individual  lines. 
Further,  when  modeling,  if  the  model  is 
calibrated  so  that  the  system  is  carrying 
actual  historical  flows — no  matter  what 
factor  is  used — the  system  will  be 
carrying  at  or  near  its  maximum 
capacity  at  constrained  points  which  are 
the  only  points  on  the  system  where 
increased  capacity  would  produce 
increased  flows.  As  a  result  increasing 
the  transfer  capability  factor  by  up  to  40 
percent,  as  is  done  in  the  sensitivity 
analyses  in  Chapter  6  of  the  FEIS, 
represents  a  large  change  in  the 
capability  and  use  of  the  transmission 
system.  Moreover,  we  note  that  this 
methodology  has  been  used  in  previous 
CEUM  analysis,  where  it  was  subject  to 
review  by  electric  utility  experts.*^'  For 
these  reasons,  the  Joint  Commenters' 
criticisms  are  invalid.*** 

The  Joint  Commenters  challenge  the 
assumptions  used  in  the  Conunission's 
expanded  transmission  analysis  as 
"unduly  conservative"  and 
"represent[ing]  minimal  actual 
expansions."  Joint  Commenters  fail  to 
explain  in  what  respect  they  deem  the 
expanded  transmission  analysis  to  be 
inadequate.  They  fail  even  to  respond  to 
the  matters  discussed  by  the 
Commission  with  regard  to  this  issue  in 
Order  No.  888. 

As  we  noted  above  in  the  discussion 
of  the  PA  Com's  argument  that  the 
Commission  failed  adequately  to 
consider  the  alternative  of  instituting 
open  access  pursuant  to  section  211  of 
the  FPA.  it  is  insufficient  for  a  party  to 
complain  that  an  analysis  is  inadequate 
without  providing  specifics. 

C.  Mitigation 

The  FEIS  and  Chtler  No.  888 
extensively  assess  the  need  for 
mitigation  and  discuss  potential 
mitigation  measures,  including 
proposals  advanced  by  commenters.*^' 


This  discussion  is  perhaps  best 
summarized  by  the  conclusion  to 
Chapter  7  of  the  FEIS,  which  states  that: 

This  FEIS  shows  that  the  proposed  rule  is 
expected  to  slightly  increase  or  slightly 
decrease  total  future  NOx  emissions, 
depending  on  whether  competitive 
conditions  in  the  electric  industry  {avor 
natural  gas  or  coal.  The  insistence  of 
commenters  that  the  Commission  adopt  and 
implement  mitigation  measures  is  based  on 
significantly  overstated  assumptions 
regarding  the  contribution  of  the  proftosed 
rule  to  the  existing  environmental  problems. 
The  analysis  presented  in  Chapter  6 
establishes  that  overstated  assumptions  about 
the  impact  of  the  proposed  rule  are  simply 
wrong. 

Nonetheless,  in  light  of  the  importance  of 
this  issue,  we  have  examined  potential 
mitigation  measures  in  detail,  including 
those  proposed  by  commenters.  to  ensure 
that  environmental  consequences  of  the  rule 
have  been  fully  and  fairly  evaluated.  We  do 
not  believe  mitigation  should  be  undertaken 
in  this  rule  because: 

Any  mitigation  measures  the  Commission 
might  undertake  are  not  justified  by  the  small 
impacts  of  the  rule,  which  impacts  are  as 
likely  to  be  beneficial  as  they  are  to  be 
harmful; 

The  impacts  of  the  proposed  rule  e^e 
dwarfed  by  the  far  larger  ozone  and  NOx 
emission  issues  that  either  have  nothing  to 
do  with  the  electric  industry  or  will  be 
unchanged  by  the  rule  or  the  larger  open 
access  program.  We  tielieve  that  it  would  be 
ineffiective  to  address  the  NOx  and  ozone 
issues  in  a  piecemeal  way: 

The  NOx  issue  is  part  of  a  long-standing, 
difficult  set  of  inter-regional  environmental 
issues.  Representatives  of  many  interests  in 
both  the  Northeast  and  the  Midwest  have 
invested  sutMtantial  efforts  towards  finding 
acceptable  solutions  through  the  OTAC 
process.  Any  miUgation  the  Commission 
might  undertake  could  usurp  EPA's  mandate 
under  the  Clean  Air  Act  and  undermine 
progress  towards  comprehensive  solutions 
sought  by  OTAG.  This  is  not  justified  by 
imf>acts  that  are  small  and  just  as  likely  to 
be  positive. 

We  do  not  agree  that  the  firozen  efficiency 
reference  case  should  be  subsUtuted  for  the 
EIS  base  cases  or  that  competitive  forces  will 
favor  coal  over  the  next  15  years.  But  even 
accepting  those  assumptions,  emissions 


*"  Edison  Electric  Institute.  Assessment  of 
Greenhouse  Gas  Emissions  Policies  on  the  Electric 
Utility  Industry:  Costs.  Impacts  and  Opportunities, 
ptepared  by  ICF  Resources.  January  1992. 

••See  aito  FEIS  Sections  342  1  and  J.7.1. 

•*•  TIm  EIS  and  Order  No.  888  examine  the 
•pacific  mitigation  proposals  advanced  by  the 


Center  for  Clean  Air  Policy,  the  EPA.  the  )oint 
Commenters.  the  Project  for  Sustainable  FERC 
Energy  Policy,  and  the  Department  of  Energy.  FEIS 
at  7-28  through  7-43;  FERC  SUts.  k  Regs,  at 
31,877-82;  mimeo  at  705-17.  The  Commission 
concluded  that  the  mitigation  measures  urged  by 
the  commenters  are  unwarranted,  and  that 
mitigation  of  the  Rule  is  not  required.  Of  the 
comroenters  advancing  specific  mitigation 
proposals  in  comments  on  the  draft  EIS.  only  the 
joinl  Commenters  seek  rehearing  of  Order  No.  888 
on  environmental  issues.  The  Joint  Commenters  do 
not  take  issue  on  rehearing  with  the  Commission's 
rejection  of  its  mitigation  proposal,  but  rather 
mounts  ■  broad  attack  in  which  it  asserts  that  the 
Commission  has  failed  (o  properly  consider  and 
disclose  the  potential  environmental  effects  of  the 
Rule,  and  that  the  Commission's  decision  that  it 
lacks  authority  to  implement  mitigation  is  contrary 
to  law. 


attributable  to  the  rule  are  relatively  small 
until  well  after  the  turn  of  the  century.  So, 
even  accepting  such  assumptions,  the  staff 
believes  it  would  l>e  unreasonable  for  the 
Commission  to  adopt  mitigation 
requirements  as  part  of  the  final  nile;  to  do 
so  would  be  tantamount  to  assuming  that 
EPA  and  OTAG  will  not  implement 
reasonable  control  measures  in  the  next  ten 
to  15  years: 

The  Federal  Power  Act  and  NEPA,  either 
singly  or  conjointly,  do  not  authorize  the 
Commission  to  adopt  and  implement  the 
proposed  mitigation  measures.  The 
Commission  does  not  possess  (and  has  no 
mandate  to  possess)  expertise  on  the 
extremely  difficult  issues  involved  in 
atmospheric  chemistry  and  transport.  It  is 
fundamentally  a  economic  regulatory  agency. 
As  a  result,  any  mitigation  measures  the 
Commission  undertook  would  be  based  on 
less-than- ideal  information  and  analysis.  It  is 
unreasonable  for  the  Commission  to  attempt 
such  miUgation  given  the  impacts  foimd  in 
this  FEIS.  This  is  especially  true  in  light  of 
the  substantial  additional  research  that  EPA 
and  OTAC  are  undertaking  on  the  basic 
nature  of  the  problem: 

Some  suggested  mitigation  measures  that 
might  work  at  the  transaction  level  would 
undermine  the  purpose  of  the  rule.  There  is 
no  justification  for  endangering  the 
sul>stantial  benefits  projected  firom  the  rule  to 
mitigate  a  problem  that  might  not  exist  and 
that  is,  in  any  case,  likely  to  tie  small.<*^> 

The  FEIS  goes  on  to  note  that  the 
long-term  existence  of  a  significant 
ozone  nonattainment  problem  in  parts 
of  the  country  has  led  to  the 
development  of  mechanisms  to  address 
this  issue.  It  states  that  any  incremental 
increases  in  NOx  emissions  that  may 
result  from  the  Rule  can  be  addressed 
within  this  existing  framework.  In 
particular 

The  Clean  Air  Act  authorizes  EPA  to 
establish  transport  regions  that  are  charged 
with  assessing  the  degree  of  interstate 
transport  of  pollutants,  assessing  mitigation 
strategies,  and  recommending  revisions  to 
State  Implementation  Plans  to  correct  the 
problem.  The  Clean  Air  Act  specifically 
establishes  an  ozone  transport  region  for  the 
Northeast.  The  jurisdictions  that  comprise 
the  OTR  have  developed  a  coordinated 
approach  to  this  problem  that  includes 
adopting  a  regional  cap  on  NOx  emissions. 

Although  the  OTR  process  is  achieving  its 
purpose,  the  problem  is  larger  than  the  OTR 
can  address.  As  a  consequence,  the  Ozone 
Transport  Assessment  Group  has  been 
formed  which  encompasses  the  OTR  and 
upwind  states  that  contribute  to 
nonattainment.  OTAG  is  performing 
extensive  photochemical  grid  modeling  of 
the  eastern  U.S.  to  determine  ozone  transport 
patterns  and  to  evaluate  the  efficiency  of 
various  control  strategies.  OTAG  is 
considering  imposing  a  cap  and  trade  system 
for  NOx  emissions  in  a  37-state  area 
comprised  of  the  Northeast  OTR  and  upwind 
states.  If  the  cap  and  trading  system  Iwcomes 


»«  FHS  at  7-47  and  7-48, 
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effiective  it  should  fully  mitigate  NOx 
emission  increases,  if  any,  attributable  to 
*open  access  transmission  within  the  37-state 
area.  A  cap  and  trade  program  is  also  likely 
to  mitigate  CO2  and  mercury  emissions. 

We  believe  that  the  cap  and  trading  system 
under  consideration  in  the  OTAG  process  is 
the  preferred  approach  to  the  overall  NOx 
emissions  problem.  The  OTAG  process 
brings  to  the  table  the  parties  that  must 
participate  in  making  the  difficult  decisions 
to  fully  resolve  this  problem.  The  OTAG 
process  possesses  the  technical  resources  and 
expertise  to  address  the  difficult  scientific 
and  technical  issues  that  must  be  resolved  to 
remedy  this  problem.  More  limited 
approaches  cannot  fender  a  satisfactory 
solution.  We  respect  the  expertise  and  the 
goals  of  the  OTAG  prt>cess  and  do  not  believe 
we  can  or  should  substitute  for  them  in 
addressing  this  long-term  national 
problem.'**" 

Rehearing  Requests 

Pennsylvania  FUC.  The  PA  Com 
claims  that  the  Commission  has 
inappropriately  declined  to  assume  any 
responsibility  for  mitigating 
environmental  impacts  associated  with 
the  Rule.  It  states  that  the  Commission 
has  authority  to  take  mitigation 
measures  related  to  its  regulatory 
actions  and  that  the  Commission  can 
reasonably  add  environmental  impacts 
to  the  list  of  factors  to  be  weighed  under 
the  FPA's  public  interest  standard.  In 
this  regard,  it  contends  that  the  FPA 
grants  FERC  authority  to  place 
conditions  on  the  regulation  of  rates  and 
conditions  of  wholesale  power  sales  and 
the  interstate  transmission  of  electric 
power  as  well  as  to  order  wholesale 
wheeling  under  certain  circumstances. 

The  PA  Com  states  that  the 
Commission  should  act  to  minimize  the 
likelihood  of  significant  additional  NOx 
emissions  by  developing  a  mitigation 
plan  to  be  implemented  in  conjunction 
with  the  Rule,  and  that  FERC  should  use 
the  results  of  the  OTAG  process  to 
provide  information  to  develop  this 
strategy.  The  PA  Com  concludes  that 
FERC  should  not  require  open  access 
generically. 

Vermont  Department  of  Public 
Service.  The  Vermont  Depsutment  of 
Public  Service  (VT  DPS)  contends  that 
the  Commission  erred  in  failing  to 
establish  a  monitoring  program  and  a 
periodic  reopener  provision  to  address 
environmental  considerations.  VT  DPS 
submits  that  the  Commission  has  given 
inadequate  consideration  to  the 
possibility  that  the  Rule  may 
unnecessarily  exacerbate  environmental 
impacts.  It  notes  EPA's  claim  in  its 
referral  letter  to  the  Coimcil  on 
Environmental  Quality  (CEQ)  that  any 
future  NOx  increases  resulting  from 


open  access  would  exacerbate  the 
difficulty  of  accomplishing  reductions 
in  NOx  emissions. 

VT  DPS  claims  that  the  environmental 
review  process  has  not  facilitated  the 
ability  of  affected  parties  to  review  all 
modeling  assumptions.  It  also  claims 
that  other  environmental  reviews 
suggests  more  serious  NOx  emission 
consequences  of  the  Rule  than 
acknowledged  by  the  Commission. 

VT  DPS  states  that  given  the 
possibility  that  the  FEIS  conclusions 
may  prove  wrong,  the  Commission 
should  take  steps  to  permit  timely 
reevaluation  of  its  program.  VT  DPS 
recommends  that  the  Commission 
establish  an  ongoing  monitoring 
program  to  determine  if  the  Rule  poses 
an  unacceptable  risk  to  air  quality.  It 
states  that  a  monitoring  program  would 
allow  the  Commission  to  take  timely 
action  to  mitigate  any  unintended 
consequences  of  the  Rule.  The 
Commission  should  also  provide  for 
periodic  reevaluation  of  the  Rule's  open 
access  provisions  and  should  commit  to 
a  comprehensive  reevaluation  of  the 
Rule's  environmental  impacts  every  five 
years  over  the  next  20  years. 

New  York  Attorney  General.  The  New 
York  Attorney  General  (Attorney 
General)  states  that  the  federal 
government  should  ensure  that  New 
York  and  other  Northeast  states  do  not 
bear  the  burden  of  any  increased  air 
pollution  resulting  from  deregulation.*'" 

The  Attorney  General  asserts  that 
utilities  in  upwind  states  have  a 
competitive  advantage  relative  to 
Nordieast  utilities  because  they  are 
subject  to  less  extensive  environmental 
controls.  The  Attorney  General  contends 
that  deregulation  may  result  in  these 
plants  increasing  generation,  thus 
increasing  emissions  that  will 
contribute  to  the  inability  of  New  York 
and  the  Northeast  to  meet  the  federal 
ozone  standard.  The  Attorney  General 
claims  that,  regardless  of  the  effects  of 
the  Rule,  studies  show  that  a  50  percent 
reduction  in  NOx  emissions  from  all 
sources  east  of.the  Mississippi  will  be 
necessary  for  New  York  and  other 
Northeast  states  to  achieve  the  ozone 
standard. 

The  Attorney  General  states  that 
Congress  has  placed  limits  on  EPA's 
authority  to  protect  New  York  from 
upwind  emissions,  and  that  it  is 
therefore  essential  that  FERC  exercise 
any  authority  it  may  have  to  mitigate  the 
environmental  effects  of  the  Rule. 


•«/</.  at  7-49. 


•"The  New  York  Attorney  General  nvrote  to  the 
Cx>nu]iission  on  May  13,  1996  expressing  concern 
almut  the  potential  environmental  effects  of  the 
Rule.  Its  filing  does  not  appear  to  constitute  a 
request  for  rehearing,  but  it  is  treated  here  as  sucii. 


The  Attorney  General  claims  that 
EPA's  proposal  in  its  February  20, 1996 
comments  to  place  a  cap  on  NOx 
emissions  would  mitigate  the  effects  of 
the  Rule;  it  suggests  basing  this  system 
on  the  MOU  pursuant  to  authority 
residing  in  EPA  and/or  FERC.  Under 
this  proposal,  a  utility  would  be 
permitted  to  take  advantage  of 
deregulation  if  it  simukaneously  takes 
steps  to  prevent  emission  increases. 

Joint  Commenters — Overview.  The 
Joint  Commenters  state  that  FERC  has 
failed  to  consider  and  disclose  the 
potential  environmental  effects  of  the 
Rule,  and  that  FERC's  decision  that  it 
lacks  authority  to  implement  mitigation 
is  contrary  to  law. 

The  Joint  Commenters'  premise  is 
that,  despite  deficiencies  in  the 
Commission's  analysis  which 
understate  the  effects  of  the  Rule,  the 
FEIS  nonetheless  presents  data 
confirming  that  open  access  will  have 
significant  adverse  environmental 
impacts.  Joint  Commenters  posit  that 
increased  emissions  from  open  access 
could  seriously  threaten  achievement  of 
Clean  Air  Act  requirements  and  other 
environmental  commitments.  It  reasons 
that  the  Commission  therefore  must 
develop  and  implement  environmental 
mitigation. 

The  Joint  Commenters  begin  with  the 
assertion  that  the  data  presented  in  the 
FEIS  do  not  support  the  conclusion  that 
the  effect  of  the  Rule  on  air  pollution 
will  be  insignificant.  It  claims  that  the 
Commission  relied  on  c»ses  that  show 
small  impacts.  Joint  Commenters  note  in 
this  regard  that  EPA  has  determined  that 
any  increase  in  NOx  emissions  from 
restructtuing  is  unacceptable  and 
should  be  remedied. 

Joint  Commenters  then  assert  that 
FPA  sections  205  and  206  require  the 
Commission  to  adopt  mitigation.  It 
claims  that  case  law  supports  the    . 
proposition  that  both  SEP  A  and  the 
FPA  authorize  FERC  to  mitigate  the 
adverse  environmental  impacts  arising 
from  its  action.  Even  assuming 
cu;guendo  that  it  was  reasonable  for  the 
Commission  to  reject  specific  proposed 
mitigation  measures,  it  is  unreasonable 
the  deny  the  existence  of  authority  to 
mitigate.  The  Commission  should 
remedy  this  by  adopting  mitigation 
concurrent  with  implementation  of 
Order  No.  888. 

According  to  Joint  Commenters.  the 
FEIS  establishes  that  com(>etitive 
electric  markets  will  likely  result  in 
higher  utilization  of  heavily  polluting 
coal-fired  generation.  Thus,  in  view  of 
EPA's  statement  in  its  referral  to  CEQ 
that  any  increase  in  NOx  emissions 
could  seriously  luidermine  attainment 
of  health  based  standards,  the  FEIS 
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finding  that  emission  increases  that  may 
be  as  large  as  315.000  tons  per  year  are 
insignificant  is  not  supported  by  the 
•record. 

Joint  Commenters  then  argue  that  not 
only  does  the  decision  not  to  implement 
mitigation  measures  risk  nonattainment 
of  public  health  goals,  it  will  fail  to 
achieve  the  regulatory  objective  of  fair 
and  efficient  bulk  power  competition.  It 
contends  that  without  concurrent 
environmental  mitigation,  the 
Commission  will  put  in  place  a  market 
structure  that  is  inherently 
discriminatory  and  that  arbitrarily  shifts 
costs.  It  states  that  Order  No.  888,  in 
effect,  provides  a  class  of  competitors 
with  an  undue  preference  subsidy.  This 
undue  preference  results  from  the  fact 
that  the  owners  of  coal-fired  generation 
that  are  not  subject  to  emissions 
regulation  will  be  able  to  shift  financial 
responsibility  for  their  pollution  to 
competitors  in  downwind  regions.  This 
discriminatory  situation  will  distort  the 
bulk  power  market  and  produce 
inefficiencies  that  the  Commission  has 
not  addressed.*** 

Open  Access  Will  Have  Significant 
Adverse  Impacts.  The  Joint  Commenters 
state  that  some  FEIS  scenarios  show  that 
restructuring  is  likely  to  have  significant 
adverse  environmental  effects.  It  claims 
that  the  sensitivity  analyses  confirm  that 
low-cost,  high-emission  coal  plants  may 
increase  their  capacity  utilization  hnm 
an  average  of  62  percent  in  1993  to  81.5 
percent  by  2010  and  that  this  increase 
is  associated  with  an  additional  515 
billion  kWh  of  coal  generation  per  year 
by  2010  above  1993  levels,  assuming 
expanding  transmission.  FEIS  data 
further  indicate  that  110  billion  kWh  of 
this  annual  increase  by  the  year  2010 
will  be  attributable  to  competition 
under  the  open  access  policy  compared 
to  the  frozen  efficiency  case. 

The  Joint  Commenters  assert  that  the 
FEIS  also  confirms  that  this  increase  in 
coal-baaed  generation  will  increase  NOx 
emissions  across  the  37-8tate  OTAG 
region  by  250.000  tons  per  year  by  2010 
(315,000  tons  for  the  entire  U.S.)  and 
result  in  a  cumulative  NOx  emissions 
increase  across  the  U.S.  of  530,000  tons 
by  2000  and  2.7  million  tons  by  2010. 

The  Joint  Commenters  assort  that  the 
impacts  of  a  250.000  ton  NOx  increase 
across  the  OTAG  region  are  extremely 
significant,  particularly  in  downwind 
nonattainment  areas,  and  fly  in  the  face 
of  EPA's  determination  that  any 
increase  is  unacceptable. 

The  Joint  Commenters  contend  that 
the  Commission  understates  the 
significance  of  these  numbers  by 


**>Thi>  wpact  of  Um  loioi 
i«  addrHMd  balow. 


emphasizing  percentages  and  using 
national  figures.  According  to  Joint 
Commenters,  the  FEIS  demonstrates  that 
regional  increases  in  NOx  include  a 
seven  percent  increase  in  the  East  North 
Central  region.  10  percent  in  the 
Mountain  region  and  26  percent  in  the 
Pacific  regions.  These  references  are  to 
emissions  in  2005.  The  percentages  in 
the  year  2010  are  approximately  five 
percent  nationally,  rather  than  the  three 
percent  discussed  in  Order  No.  888. 

The  Joint  Commenters  state  that  the 
FEIS  also  shows  that  increased 
utilization  of  coal  plants  could 
significantly  add  to  utility  carbon 
dioxide  (CO2)  emissions,  which  would 
conflict  with  the  Clinton 
Administration's  commitment  to 
stabilize  greenhouse  gas  emissions  at 
1990  levels  by  the  year  2000.  It  states 
that  the  Competition-Favors-Coal 
Scenario  projects  that  annual  utility  CO2 
emissions  will  increase  by  285  million 
tons  by  2000  and  by  737  million  tons  by 
2010;  and  that  the  FEIS  attributes  about 
10  percent  of  the  increase  to  the  Rule. 
It  argues  that  this  increase  will  threaten 
international  commitments  of  the  U.S. 
Government.  The  Joint  Commenters 
assert  that  utility  CO2  emissions  are  not 
currently  on  track  to  fulfill  national  and 
international  climate  protection 
objectives  and  open  access  competition, 
to  the  extent  it  favors  existing  coal 
plants,  will  exacerbate  these  trends. 

The  Joint  Commenters  then  claim  that 
in  addition  to  the  emissions  impacts 
that  are  identified  in  the  FEIS,  EPA's 
technical  analysis  indicates  that  the 
Rule  has  the  potential  to  cause  much 
larger  impacts  than  the  FEIS  estimates 
for  the  Competition-Favors-Coal 
Scenario.  EPA's  evaluation,  which  Joint 
Commenters  claim  does  not  incorporate 
worst  case  scenario  assumptions, 
indicates  that  the  potential  increases  in 
NOx  emissions  from  open  access  could 
be  more  than  twice  the  increases 
projected  in  the  FEIS  Competition- 
Favors-Coal  Scenario  in  years  2000, 
2005  and  2010.  The  potential  that 
FERC's  highest  polluting  case 
understates  emissions  increases  to  this 
extent  illustrates  the  uncertainty 
surrounding  the  impacts  of  open  access, 
particularly  the  uncertainties 
siuTounding  the  acciiracy  of  the 
Commission's  estimates,  and  the  critical 
importance  of  developing  mitigation 
programs. 

Authority  to  Mitigate.  The  Joint 
Commenters  assert  that  the 
Commission's  rejection  of  authority  to 
mitigate  environmental  impacts  is 
contrary  to  law  and  arbitrary  and 
capricious.  It  states  that  the 
Commission's  rejection  is  inconsistent 
with  Commission  claims  about  its 


sections  205  and  206  authority,  and  that 
both  NEPA  and  the  FPA  permit  FERC  to 
mitigate  adverse  environmental  impacts.' 
Thus,  while  it  may  be  reasonable  for  the 
Commission  to  reject  specific  mitigation 
measures,  the  Commission's  decision 
that  it  lacks  authority  to  implement 
mitigation  constitutes  an  arbitrary  and 
capricious  exercise  of  agency  authority. 

The  Joint  Commenters  argue  that 
NEPA  authorizes  agencies  to  consider 
and  address  environmental  impacts  so 
long  as  any  actions  undertaken  do  not 
conflict  with  the  agency's  authorizing 
statute.  It  states  that  a  number  of  cases 
support  the  proposition  that  FERC's 
FPA  authority  is  broadened  by  NEPA — 
that  NEPA  policies  and  goals  inform 
and  expand  the  FPA's  definition  of 
public  interest.  In  effect,  NEPA 
establishes  a  legal  nexus  between  the 
Commission's  primary  regulatory  duties 
and  environmental  protection.  Thus, 
courts  have  upheld  agency  mitigation 
actions  under  NEPA  even  when  the 
agencies  have  no  explicit  environmental 
protection  mandate.  The  Joint 
Commenters  assert  that  the  Commission 
did  not  address  these  cases  in 
concluding  that  it  lacks  authority  to 
mitigate  adverse  environmental  impacts 
under  sections  205  and  206  and  the 
FPA's  general  public  interest  standard. 

The  Joint  Commenters  assert  that  if 
NEPA  is  to  be  given  practical  effect, 
agencies  must  have  authority  to  do  more 
than  study  the  potential  environmental 
impacts  of  proposed  actions.  To 
interpret  and  administer  federal  laws  in 
accordance  with  NEPA  policies, 
agencies  must  have  the  authority  to  use 
their  statutory  powers  in  ways  that 
implem.ent  NEPA  policies.  The  arena  of 
permissible  environmental  action  is 
constrained  only  by  the  limits  of  the 
agency's  jurisdictional  authority  under 
its  enabling  statutes.  Thus,  the  only 
limits  on  FERC's  ability  to  implement 
environmental  mitigation  are  those 
defined  by  the  FPA.  Therefore,  the 
question  is  whether  mitigation  falls 
within  the  regulatory  powers  of  FERC. 

The  Joint  Commenters  argue  that  the 
FPA  authorizes  the  Commission  to 
mitigate  the  environmental  effects  of  its 
actions,  stating  that  the  public  interest 
standard  of  FPA  section  201 
encompiasses  the  environmental  and 
other  competitive  concerns  discussed  in 
its  request  for  rehearing.  The  Joint 
Commenters  state  that  NAACPv.  FPC. 
425  U.S.  662  (1976)  and  similar  cases 
establish  that  FERC  has  jurisdiction  to 
address  environmental  concerns  since 
such  concerns  are  directly  related  to 
FERC's  regulation  of  economic  interests 
in  the  electric  industry. 

The  Joint  Commenters  assert  that 
FERC's  duty  to  ensure  just  and 
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reasonable  rates  that  are  not  unduly 
discriminatory  Or  preferential  also 
encompasses  non-economic  factors  in 
appropriate  circumstances.  It  argues  that 
the  Conunission's  reliance  on  Office  of 
Consumers'  Counsel  v.  FERC,  655  F.2d 
1132  (DC.  Cir.  1980),  to  support  its 
narrow  reading  of  the  FPA's  public 
interest  standard  is  misplaced. 

The  Joint  Conmienters  then  take  issue 
with  the  position  that  the  Commission 
lacks  authority  to  implement  mitigation 
because  it  has  insufficient  expertise  in 
air  pollution  control  and  because 
Congress  gave  EPA  authority  to  address 
such  issues.  It  states  that  the  record  does 
not  support  a  conclusion  that  FERC 
lacks  the  expertise  necessary  to  provide 
for  mitigation  of  the  Rule's  impacts. 
Moreover,  nothing  would  prevent  the 
Commission  from  acting  in  concert  with 
EPA  to  take  advantage  of  EPA's 
expertise. 

The  Joint  Commenters  state  that, 
unlike  the  situation  in  Office  of 
Consumers'  Counsel.  Congress  has  given 
FERC,  along  with  EPA  and  other  federal 
agencies,  the  responsibility  to  address 
the  environmental  effects  of  its  actions. 
In  this  case.  Joint  Commenters  are 
asking  the  Commission  to  mitigate  the 
environmental  impacts  of  its  Rule,  not 
to  assert  jurisdiction  proactively  over  air 
pollution  matters  or  to  usurp  EPA's  role. 
Under  Order  No.  888's  logic,  no  federal 
agency  would  have  authority  to  mitigate 
the  environmental  impacts  of  its 
proposed  actions  because  EPA  is  the 
primary  agency  with  enviroiunental 
expertise  and  responsibility. 

The  Joint  Commenters  then  argue  that 
the  Conunission's  jurisdiction  to 
consider  environmental  issues  also 
derives  from  a  traditional  analysis  of 
FERC's  jurisdiction  over  wholesale 
power  rates.  It  states  that  if  the 
Commission  does  not  allocate 
environmental  responsibility  to  high- 
emission  utilities,  environmental 
compliance  costs  will  be  transferred  to 
downwind  utilities  and  their  ciistomers. 
These  utilities  will  be  required  to  incur 
costs  to  reduce  emissions  and  must 
increase  rates  to  recaptiu^  these  costs. 
Thus,  Order  No.  888  will  directly  affect 
the  costs  that  are  included  in  electric 
rates,  which  the  Commission  has 
authority  to  review  under  sections  205 
and  206. 

The  Joint  Commenters  conclude  their 
discussion  by  noting  that,  while  it  may 
have  been  reasonable  for  the 
Commission  to  reject  specific  mitigation 
proposals,  the  Commission  should 
reexamine  the  position  that  it  has  no 
authority  in  this  area  and  instead 
acknowledge  that  the  exercise  of  that 
authority  is  not  warranted  here  given 
the  conclusions  in  the  FEIS.  The  Joint 


Commenters  go  on  to  note  that  EPA 
proposed  in  its  referral  to  CEQ  a 
mitigation  approach  that  seeks  the 
Commission's  commitment  to  future 
actions  and  outlines  immediate  actions 
EPA  will  take  to  address  the  potential 
NOx  emission  increases  identified  in 
the  FEIS.  The  Joint  Commenters  state 
that  although  it  believes  EPA's  proposal 
is  reasonable  and  strongly  support  the 
tracking  system  recommended,  the 
Commission  should  develop  a  backup 
NOx  mitigation  mechanism  by  the  end 
of  1996  to  assure  that  Order  No.  888  will 
be  implemented  without  adverse 
enviroiunental  impacts. 

Commission  Conclusion 

Need  for  Mitigation.  The  FEIS 
examines  fully  claims  that  the  Rule  will 
have  significant  environmental  impacts 
requiring  mitigation.  As  stated  in  Order 
No.  888: 

First,  the  findings  show  that,  without  the 
rule,  NOx  emissions  are  expected  to  decline 
until  at  least  the  year  2000.  Thereafter,  again 
without  the  rule,  NOx  emissions  are  expected 
to  increase  steadily  through  the  year  2010 
(the  end  of  the  FEIS  study  period).  The  extent 
of  the  decrease  and  the  increase  will  be 
largely  determined  by  the  relative  prices  of 
natural  gas  and  coal,  the  two  main  fuels  used 
to  generate  electric  p)Ower  in  most  regions. 

In  reaching  this  conclusion,  the  FEIS  used 
two  "base"  cases.  In  one  (the  "High-Price- 
DiCEeiential  Base  Case"),  natural  gas  was 
assumed  to  become  substantially  more 
expensive  compared  with  coal  than  it  is 
today.  In  the  other  (the  "Constant-Price- 
Differential  Base  Case"),  natural  gas  was 
assumed  to  maintain  essentially  the  same 
price  relative  to  coal  that  has  existed  for  the 
last  ten  years.  The  two  cases  describe  the 
range  of  emissions  due  to  fuel  price 
uncertainty  without  the  rule  and  demonstrate 
the  overall  trends  of  decreases  imtil  2(KW  and 
increases  thereafter. 

Second,  the  FEIS  finds  that  the  rule  will 
not  in  any  significant  respect  affect  these 
overall  trends. 

The  potential  impact  of  the  rule  was 
studied  initially  under  two  scenarios.  In  one 
(the  "Competition-Favors-Gas  Scenario"),  the 
rule  is  assimied  to  result  in  efficiency  gains 
in  the  electric  industry  that  would  tend  to 
fiivor  natural  gas  as  a  fuel.  In  this  scenario 
the  effect  of  the  rule  is  slightly  beneficial. 
Total  NOx  emissions  are  reduced  overall  by 
about  two  percent  nationwide  from  the  base 
cases.  In  the  other  (the  "Competition-Favors- 
Coal  Scenario"),  the  rule  is  assumed  to  result 
in  efficiency  gains  in  the  electric  industry 
that  would  tend  to  fiivor  coal  as  a  fiiel.  In  this 
scenario  the  effect  is  again  slight,  showing 
approximately  a  one  percent  increase  in  NOx 
emissions  nationwide  from  the  base  cases.  In 
both  scenarios,  however,  the  mle  does  not 
have  an  overall  effect  on  NOx  emission 
trends. 

Stated  difiierently,  under  any  case  studied, 
tvith  or  Mrithout  the  rule,  there  will  be  an 
overall  net  decrease  in  NOx  emissions 
dirough  the  year  2000.  Tbereafim,  NOx 


emissions  begin  to  increase.  The  rule  does 
not  materially  affect  either  the  decline  prior 
to  2000  or  the  increase  thereafter. 

Based  on  these  findings  the  Commission 
concludes  that  a  comprehensive. 
Commission-imposed  mitigation  scheme  to 
address  the  environmental  consequences  of 
the  rule  is  not  appropriate.  If  comp>etition 
favors  gas,  the  effects  are  beneficial  and 
mitigation  is  urmecessary.  If  competitive 
conditions  favor  coal  through  the  year  2010, 
and  NOx  emissions  increase  slightly  as  a 
result  of  the  rule,  these  minor  effects  would 
be  effectively  mitigated  as  a  part  of  a 
comprehensive  NOx  cap  and  trading 
allowance  scheme  developed  by  EPA  in 
cooperation  with  the  Ozone  Transport 
Assessment  Croup  (OTAC)  and  administered 
by  EPA  and  state  environmental  regulators 
under  the  clearly  established  authority  of  the 
Clean  Air  Act  |»^1 

The  Commission  went  on  to  note  that 
it  believes  the  appropriate  no-action 
alternative  was  used  to  conduct  this 
analysis.  "An  alternative  that  requires 
the  Commission  to  reverse  all  its  other 
open  access  policies  is  simply  not  a  'no- 
action'  alternative.  To  the  contrary,  it 
would  require  decisive  action  numing 
counter  to  the  direction  from  the 
Congress  in  the  Energy  Policy  Act  and 
the  needs  of  the  marketplace  and 
electricity  consumers."  "^^  The 
Commission  then  explained: 

However,  to  ensure  that  the  effects  of  the 
rule  were  analyzed  fully,  the  FEIS  did  study 
a  refisrence  case  based  on  the  "frozen 
efficiency"  case  proffered  by  EPA  and  the 
Department  of  Energy  (DOE).  Although,  as 
described  below,  we  believe  this  case  to  be 
highly  unlikely,  the  results  show  that,  even 
under  this  scenario,  the  imptacts  of  the  rule 
are  not  great  and  do  not  vary  significanUy 
from  those  projected  by  staff  imder  the  other 
assumptions.  ^ 

In  one  case  requested  by  EPA,  staff  studied 
a  combination  of  assumptions  most  likely  to 
show  significant  increases  in  emissions 
associated  with  the  rule;  the  case  included 
EPA's  frozen  efficiency  scenario,  coupled 
with  the  "Competition-Favors-Coal" 
assumptions.  Other  cases  requested  by  EPA 
posit  dramatic  increases  in  transmission 
capacity  (that  we  find  highly  unlikely).  Even 
this  combination  of  assumptions — geared  to 
demonstrate  the  greatest  impact  the  rule 
might  have  on  increased  NOx  emissions — 
produced  little  in  the  way  of  environmental 
ctmsequences  associated  with  the  rule.  Under 
these  extreme  (and  unlikely)  conditions, 
there  would  still  be  a  net  decieese  in  NOx 
emissions  until  at  least  the  year  2CK)0.  albeit 
a  smaller  decrease  than  in  the  base  cases. 
Comparing  projections  of  emissions  for  the 
same  years,  emissions  would  be  higher  than 
the  base  cases  only  by  two  percent  in  2000 
and  three  percent  in  2005.  ft  is  only  in  the 
year  2010,  assuming  these  improbable 
scenarios,  that  NOx  emissions  asaociated 
with  the  rule  would  be  higher  than  the  I 
case  by  even  five  percent 


•«*FERC  Suu.  k  Rag*,  at  31,S62-63:  i 
063-65  (footnotm  omittMl). 

•"Id.  al  31,063:  nunieo at  66S. 
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Based  on  these  studies,  including  the  EPA 
refBrence  case,  the  Commission  endorses  the 
staff  findings  that  the  rule  will  affect  air 
quality  slightly,  if  at  all.  and  that  the 
environmental  impacts  are  as  likely  to  be 
beneficial  as  negative.  This  is  true  even 
under  scenarios  contrived  to  maximize 
emissions  associated  with  the  rule  under 
circumstances  that  this  Commission  believes 
to  be  highly  unlikely. 

Importantly,  this  is  also  true  in  the  near- 
to  mid-term.  Until  the  year  2010,  even  the 
worst  case  (the  frozen  efficiency  case) 
produces  results  very  similar  to  those 
produced  using  assumptions  the  Commission 
believes  to  be  reasonable.  In  short,  the  rule 
will  not  produce  an  "ozone  cloud"  coming 
across  the  Appalachians  to  threaten  the 
Northeast  on  the  day  the  rule  goes  into  efliect. 
Assuming  that  any  environmental  impacts 
occur,  they  are  years  in  the  future  and  may 
well  be  beneficial.  As  a  result,  calls  for 
Commission  mitigation,  and  in  particular  for 
interim  mitigation  to  "fill  the  gap"  until 
programs  under  the  Clean  Air  Act  can  be 
adopted,  are  unnecessary  and 
disproportionate  to  the  possible  effects  of  the 
rule.  [  ***] 

Thus,  there  is  no  basis  for  claims  that 
the  Rule  will  result  in  large  increases  in 
pollution  from  generating  plants 
operating  under  less  stringent 
environmental  controls.  This  negates 
arguments  calling  for  the  imposition  of 
mitigation  measures  to  ensure  that  all 
entities  compete  under  an  identical 
regulatory  regime. 

We  note  in  this  regard  that  the  Joint 
Commenters'  claim  that  the  Rule  may 
result  in  emissions  increases  as  large  as 
315.000  tons  per  year  by  the  year  2010, 
and  cumulative  NOx  increases  across 
the  United  States  of  530.000  tons  by 
2000  and  2.7  million  tons  by  2010,  is 
incorrect.  The  Joint  Commenters  derive 
this  result  by  selectively  choosing 
numbers  from  the  FEIS,  comparing 
sensitivity  cases  designed  to  be 
unrealistically  low  and  high  extremes. 
The  low  emissions  case  selected  is  the 
frozen  efficiency  case  that  represents  a 
complete  reversal  of  current  industry 
and  regulatory  trends  that  are  occurring 
without  the  Rule.  The  high  emissions 
case  represents  an  increase  in 
transmission  capacity  that  cannot 
reasonably  be  ascribed  to  the  Rule.  The 
FEIS  indicates  that  these  cases  were 
used  to  examine  the  sensitivity  of 
findings  to  certain  extreme  assumptions 
maintained  by  commenters  and  are  not 
the  appropriate  cases  to  use  for 
considering  potential  enviroiunental 
impacts  from  the  Rule. 

Moreover,  the  Joint  Commenters 
reference  increases  from  the  Rule 
without  noting  equally  likely  decreases. 
Even  with  the  lower  emissions  resulting 
from  the  unrealistic  frozen  efficiency 


case,  the  FEIS  finds  decreases  in 
emissions  from  the  Rule  when 
competitive  forces  lead  to  greater 
efficiency  for  natural  gas  generation 
compared  to  coal. 

Actions  to  Mitigate  NOx  Emissions. 
Moreover,  EPA  and  the  Commission 
have  committed  to  undertake  the 
actions  sought  by  those  seeking 
rehearing  on  this  issue.  EPA  in  its 
referral  to  the  CEQ  concurred  with  the 
Commission  "that  the  open  access  rule 
is  unlikely  to  have  any  significant 
adverse  enviroiunental  impact  in  the 
immediate  future,  and  that  in  light  of  its 
anticipated  economic  benefits, 
implementation  of  the  Rule  should  go 
forward  without  delay."  EPA  also 
"concludes  that  the  FERC  has 
conducted  an  adequate  analysis  under 
the  National  Environmental  Policy  Act 
of  the  environmental  impacts  of  the 
open  access  rule  under  a  range  of 
possible  scenarios."  In  particular.  EPA 
conciu^  that  the  "FERC  made  a 
reasonable  choice  of  models  (CEUM) 
and  made  assumptions  for  various 
factors  input  into  the  model  that  lie 
within  the  range  of  reasonable 
assumptions." 

EPA  also  concurred  with  the 
Commission  that  NOx  emissions 
increases  associated  with  the  Rule,  if 
any,  should  be  addressed  as  part  of  a 
comprehensive  NOx  emissions  control 
program  developed  by  EPA  and  the 
states  under  mechanisms  available 
under  the  Clean  Air  Act.  This  includes 
support  for  the  efforts  of  OTAG  to 
develop  standards  for  measiuing  the 
scope  of  the  ozone  transport  problem 
and  developing  emissions  reduction 
strategies. 

More  significantly.  EPA  committed  to 
use  its  authority  under  the  Clean  Air 
Act  to  support  successful  completion  of 
the  OTAG  process.  EPA  will  establish  a 
NOx  cap-and-trade  program  for  the 
OTAG  region  through  Federal 
Implementation  Plans  "if  some  States 
are  unable  or  unwilling  to  act  in  a 
timely  manner."  *♦• 


*»ld.  at  31.863-M:  mimeo  at  665-67  (footnotes 
oaunad). 


•"The  FHS  at  page  7-8  discusses  EPA"* 
authority  under  the  Clean  Air  Act  to  remedy  the 
interstate  transport  of  air  pollution.  Section  176A 
provides  that  whenever  EPA  has  reason  to  believe 
that  the  interstate  transport  of  air  pollutants  from 
one  or  more  states  contributes  significantly  to  a 
violation  of  national  ambient  air  quality  standards 
in  one  or  more  other  stales,  it  may  establish  a 
transport  region  for  such  pollutant.  The  transport 
commission  is  charged  statutorily  with  assessing 
the  degree  of  interstate  transport  of  the  pollutant  or 
precursors  to  the  pollutant  throughout  the  transport 
region,  assessing  strategies  for  mitigating  the 
interstate  pollution,  and  recommending  to  the  EPA 
Administrator  measures  to  ensure  that  the  relevant 
Stale  Implementation  Plans  (which  every  state  is 
required  to  have  in  place  to  address  air  pollution) 
meet  the  requirements  of  the  Clean  Air  Act. 

A  transport  commission  may  request  the 
Administrator  to  issue  a  finding  under  section 


EPA  also  states  that  if  "the  OTAG  and 
Clean  Air  Act  processes  fail  to  produce 
the  necessary  pollution  limitations  in  a 
timely  manner,  EPA  will  call  upon  all 
other  interested  Federal  agencies  to 
assist  in  solving  the  problem."  In  this 
context  EPA  would  ask  the  Commission 
to  contribute  by  fiulher  examining, 
through  a  Notice  of  Inquiry,  possible 
strategies  for  mitigating  NOx  emissions 
increases  associated  with  the  Rule.  EPA 
also  suggested  that  if  it  determines  that 
the  problem  must  be  addressed  through 
EPA  initiation  of  Federal 
Implementation  Plans,  FERC  could  then 
initiate  a  rulemaking  to  propose 
"suitable  means  luider  the  Federal 
Power  Act"  for  mitigating  impacts 
attributable  to  the  Rule. 

The  Commission,  on  May  29.  1996, 
issued  an  order  responding  to  EPA's 
referral.  The  Commission  stated  that: 

Given  EPA's  commitment  to  address  air 
pollution  issues,  it  is  appropriate  for  EPA  to 
seek  assurances  that  if  its  best  efforts  are  not 
successful,  other  agencies  will  examine  their 
abilities  to  address  the  problem  within  the 
scope  of  their  respective  statutory  authorities. 
Given  the  broad  powers  vested  in  EPA  by  the 
Clean  Air  Act,  we  fully  expect  EPA  to 
succeed.  We  also  note  that  if  EPA  is  unable 
ultimately  to  address  the  issue,  either 
through  the  voluntary  OTAG  process  or  by 
means  of  its  authority  under  the  Clean  Air 
Act,  we  doubt  that  other  agencies  will  be  able 
to  resolve  the  NOx  emissions  problem  under 
more  limited  authority.  In  such 
circumstances,  action  by  the  Congress  may  be 
necessary. 

Nevertheless,  we  believe  that  the 
Commission  should  be  willing,  if  called  upon 
imder  the  circumstances  EPA  describes,  to 
consider  whether,  under  the  Federal  Power 
Act,  it  can  and  should  attempt  to  address 
NOx  emissions  issues  attributable  to  the 
Rule.  Therefore,  if  EPA  concludes  that  the 
OTAG  process  has  not  sucxeeded  in  meeting 
its  objectives  in  a  Umely  manner,  we  will 
initiate  a  Notice  of  Inquiry  to  further  examine 
what  mitigation  might  be  permissible  and 
appropriate  under  the  Federal  Power  Act. 
Such  an  inquiry  would  solicit  public 
comment  on  how  to  assess  appropriately  the 
air  pollution  impacts  attributable  to  the  Final 
Rule,  suitable  ways  in  which  to  address  such 
impacts,  if  any.  and  the  scope  of  the 
Commission's  authority  to  address  such 
impacts. 


1 10(k)(5)  that  the  SIP  for  one  or  more  of  the  states 
in  the  transport  region  is  substantially  inadequate 
to  meet  the  requirements  of  section  110.  The 
Administrator  must  approve  or  disapprove  such  a 
request  within  18  months  of  its  receipt. 

Upon  approval  of  recommendations  submitted  by 
the  transport  commission,  the  Administrator  must 
issue  to  each  state  in  the  OTR  to  which  a 
requirement  of  the  approved  plan  applies,  a  finding 
under  section  110(k)(5)  that  the  implementation 
plan  for  such  state  is  inadequate  to  meet  the 
requirements  of  section  1 10.  Such  finding  shall 
require  each  such  state  to  revise  its  SIP  to  include 
the  approved  additional  control  measures  within 
one  year  after  the  finding  is  issued. 
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Additionally,  under  the  extraordinary 
circumstances  in  which  EPA  would 
undertake  a  Federal  Implementation  Plan, 
the  Commission  would  agree  to  initiate 
contemporaneously  a  rulemaking  to  profiose 
possible  mitigation  that  could  be  undertaken  .. 
by  the  Commission  under  the  Federal  Power 
Act.  Such  a  rulemaking  would  be  undertaken 
on  the  basis  of  the  NOI  mentioned  above  and 
would  be  appropriate  only  if  environmental 
harm  attributable  to  the  rule  that  warranted 
mitigation  is  demonstrated.  The  Commission 
would  rely  upon  information  gleaned  in  the 
NOI  in  proposing  possible  mitigation 
strategies  that  are  workable,  tailored  to 
address  consequences  attributable  to  the 
Rule,  and  consistent  with  our  statutory 
authority.  In  no  event  would  the  Commission 
propose  a  mitigation  strategy  that  would 
undermine  the  purposes  of  the  rule  to 
provide  open  transmission  access  on  a  non- 
discriminatory basis.  We  emphasize  that 
neither  the  NOI  nor  the  rulemaking,  if  they 
occur,  vrill  affect  the  implementation  of  the 
rule  as  required  tmder  Orders  of -the 
Commission.  |***>1 

Thus,  EPA  has  concluded  that  the 
Commission  conducted  an  adequate 
analysis  of  the  impacts  of  the  Rule  and 
agrees  that  the  Rule  is  imlikely  to  have 
any  significant  adverse  enviroiunental 
impact  in  the  near  future.  EPA  also 
concius  that  NOx  emissions  increases 
associated  with  the  Rule,  if  any,  should 
be  addressed  as  part  of  a  comprehensive 
NOx  emissions  control  program 
developed  by  EPA  and  the  states  under 
mechanisms  available  under  the  Clean 
Air  Act.  This  includes  support  for  the 
efforts  of  OTAG  to  develop  emissions 
reductions  strategies.  EPA  will  use  its 
Clean  Air  Act  authority  to  support 
completion  of  the  OTAG  process.  EPA 
is  prepared  to  establish  a  NOx  cap-and- 
trade  program  for  the  OTAG  region 
through  Federal  Implementation  Plans  if 
states  are  unable  or  luiwilling  to  act  in 
a  timely  maimer. 

This  commitment  by  EPA  puts  to  rest 
the  concerns  expressed  by  those  seeking 
rehearing  on  the  issues  of  mitigation 
and  disparate  emissions  standards.  As 
stated  in  the  FEIS: 

The  Ozone  Transport  Assessment  Group 
(OTAG)  represents  [al  broad[)  effort  to  deal 
with  the  interstate  transport  of  pollutants  that 
form  ozone.  OTAG  is  a  voluntary 
organization  that  consists  of  37  eastern  states, 
the  District  of  Columbia,  and  the  EPA; 
industry  and  environmental  groups  also 
participate  in  the  OTAG  process.  It  was 
organized  by  the  Environmental  Council  of 
States  to  study  the  transport  of  ozone  and  its 
precursors  in  the  eastern  U.S.  and  to  develop 
mitigation  strategies.  OTAG  is  performing 
extensive  photochemical  grid  modeling  to 
determine  ozone  transport  patterns  and  to 
evaluate  the  efficiency  of  various  control 
strategies.  OTAG  intends  to  submit  its 


findings  regarding  transport  jjattems  and  its 
recommendations  for  mitigation  of  ozone 
transport  to  EPA  by  January  1997. 

OTAG  is  considering  a  number  of  strategies 
to  mitigate  the  problem  of  ozone 
nonattainment.  One  strategy  is  the 
imposition  of  a  cap  and  trading  system  for 
NOx  emissions  in  a  37-state  area 
compromising  the  Northeast  OTR  and 
upwind  states.  If  the  cap  and  trading  system 
becomes  effective,  it  will  fully  mitigate  any 
NOx  emissions  increases  attributable  to  open 
access  transmission  within  the  37-state  area, 
because  increases  within  this  area  would 
have  to  be  offset  by  a  corresponding  emission 
reduction. 

The  OTAG  cap  and  trade  program  may  not 
deal  directly  with  emissions  of  pollutants 
other  than  NOx-  However,  a  cap  on  NOx  is 
likely  to  mitigate  CO2  and  mercury  increases, 
because  internalizing  costs  of  NOx  controls 
on  coal-fired  units  is  likely  to  dampen 
increases  in  capacity  utilization  of  such 
units.'"" 

The  OTAG  process  includes  the 
players  of  concern  here — both  the  states 
frtjm  which  alleged  pollution  increases 
would  originate  and  the  states  that 
would  be  affected  by  the  increased 
pollution.  OTAG  has  a  process 
underway  to  determine  transport 
patterns  and  to  evaluate  control 
strategies.  One  strategy  that  is  being 
considered  is  the  imposition  of  a  cap 
and  trade  system  for  NOx  emissions  like 
that  sought  on  rehearing  here.*'^  OTAG 
originally  intended  to  submit  its 
findings  regarding  transport  patterns 
and  recommendations  for  mitigation  to 
EPA  by  January  1997.  As  a  result  of  its 
decision  to  conduct  additional  modeling 
to  determine  the  appropriate  geographic 
applicability  of  emission  reduction 
strategies,  OTAG  has  extended  its 
January  timeframe  by  a  few  months,  and 
now  intends  to  complete  its  process  by 
April  or  May  1997. 

While  OTAG  is  continuing  its  efforts, 
EPA  is  moving  rapidly  forward  to 
remedy  in  a  comprehensive  fashion  the 
interstate  transport  of  air  pollution.  On 
January  10, 1997,  EPA  issued  a  notice  of 
intent  to  use  the  authority  granted  it  by 
sections  110(kJ(5j  and  110(a)(2)(DJ  of 
the  Clean  Air  Act  to  require  states  to 
submit  state  implementation  plan  (SIP) 
measures  to  ensure  that  emission 
reductions  are  achieved  as  needed  to 
prevent  significant  transport  of  ozone 
pollution  across  state  boundaries  in  the 
Eastern  United  States.  This  notice 
"announces  EPA's  intention  to  conduct 


■'oOrder  Responding  to  Referral  to  Council  on 
Environmental  Quality,  75  FERC1 61,208  at 
61.691-92(1996). 


"'  FEIS  at  7-10  through  7-11. 

•s-  We  note  in  this  regard  that  in  a  recently 
completed  rulemaking  promulgating  standards  for 
the  second  phase  of  the  Nitrogen  Oxides  Reduction 
Program  under  Title  IV  of  the  Clean  Air  Act.  EPA 
authorized  states  to  adopt  a  NOx  cap  and  trading 
program  under  certain  circumstances.  "Acid  Rain 
Program:  Nitrogen  Oxides  Emission  Reduction 
Program",  61  FR  67112.  67163  (1996). 


the  formal  process  for  implementing  the 
regional  reductions  in  ozone  precursors 
that  are  necessary  for  areas  in  the 
Eastern  United  States  to  reach 
attainment."  «5'  EPA  states  that  it 
intends  to  publish  a  Notice  of  Proposed 
Rulemaking  in  March  1997  that  "will 
propose  overall  amounts  or  ranges  of 
NOx  and/or  VOC  emission  reductions 
that  each  State  would  need  to  achieve 
to  reduce  the  boundary  condition 
concentrations  of  ozone  and  its 
precursors  within  a  specified  timeframe 
and  require  the  submission  of  SEP 
controls  to  achieve  these  reductions."  *^ 
The  notice  of  inquiry  also  states  that  the 
SIP  revision  must  contain  a  schedule  for 
adoption  and  implementation  of  these 
measures.  It  notes  that  while  EPA  could 
allow  up  to  18  months  for  SIP 
submittals  under  section  110(k)(5), 
"EPA  is  considering  a  more  accelerated 
schedule  for  submittals  imder  this  SIP 
call  to  attain  air  quality  benefits  sooner 
and  to  facilitate  area  specific  SIP 
planning."  '^s  EPA  notes  that  as  it  goes 
through  the  process  of  developing  an 
implementation  program  for  the  new 
standard,  it  will  be  able  to  take 
advantage  of  the  information  gathered 
by  OTAG  and  account  for  emission 
reductions  that  residt  from  the 
recommended  strategy.  EPA  intends  to 
publish  the  final  SIP  call  notice  in 
summer  1997. 

Thus,  actions  to  address  the  concerns 
with  regard  to  mitigation  and  emissions 
standards  disparity  are  taking  place  at 
this  time  and  should  be  in  place  in  the. 
near  future.  This  lays  to  rest  as  well 
concerns  that  any  near-term  impacts  of 
the  Rule  have  not  been  4aken  into 
account. 

The  Commission's  Authority  to 
Mitigate.  The  PA  Com  makes  an 
imsupported  assertion  that  the  FPA's 
public  interest  standard  authorizes  the 
Commission  to  take  mitigation  measures 
related  to  its  regulatory  actions,  and  that 
the  Commission  shoidd  use  the  results 
of  the  OTAG  process  to  develop  a 
mitigation  strategy. 

The  Joint  Commenters  argue  that  the 
Commission  has  broad  authority  under 
NEPA  to  mitigate  the  environmental 
consequences  of  its  proposed  actions.  It 
contends  that  NEPA  broadens  the 
Commission's  FPA  authority — that 
NEPA  policies  and  goals  inform  and 
expand  the  FPA's  definition  of  the 
public  interest.  It  also  argues  that  the 
Commission's  duty  to  ensure  just  and 
reasonable  rates  that  are  not  unduly 
discriminatory  or  preferential  also 


»»62ra  1420  (1997). 
•»*W.  atl423. 
•»W. 
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encompasses  non-economic  factors  in 
appropriate  circumstances. 

The  joint  Commenters  conclude  that, 
while  it  may  be  reasonable  for  the 
Commission  to  reject  specific  proposed 
mitigation  measures,  the  Commission 
should,  at  a  minimum,  acknowledge 
that  the  FEIS  demonstrates  that  the 
exercise  of  that  authority  is  not 
warranted  in  this  case.  The  Joint 
Commenters  add  that  the  Commission 
should  initiate  a  rulemaking  proceeding 
that  considers  mitigation  options  and 
evaluates  the  effectiveness  of  alternative 
strategies  and  proposals.  The  )oint 
Commenters  concur  that  EPA's 
commitment  to  address  air  pollution 
issues  is  reasonable,  but  would  have  the 
Commission  develop  a  backup  NOx 
mitigation  mechanism  by  the  end  of 
1996. 

Thus,  the  PA  Com  and  the  Joint 
Commenters  would  have  the 
Commission  revisit  in  this  order,  by 
means  of  a  generalized  reexamination  of 
the  Commission's  authority  to  impose 
mitigation,  the  conclusion  in  Order  No. 
888  that  the  mitigation  measures 
recommended  by  commenters  are 
beyond  our  authority  to  implement. 
Order  No.  888  and  the  FEIS  fully 
examine  the  need  for  mitigation  and  the 
Conunission's  legal  authority  to  impose 
mitigation  measures.  That  examination 
led  to  the  conclusion  that:  (1)  the 
insistence  of  certain  commenters  that 
the  Commission  adopt  and  implement 
mitigation  measures  is  based  on 
significantly  overstated  assumptions 
regarding  the  contribution  of  the  Rule  to 
existing  environmental  problems,  and 
that  these  assumptions  about  the  impact 
of  the  Rule  are  wrong;  (2)  the  existence 
for  many  years  of  a  significant  ozone 
nonattainment  problem  in  part  of  the 
U.S.  has  led  to  the  development  of 
mechanisms  to  address  this  issue;  (3) 
the  mitigation  recommendations 
suggested  by  commenters  suffer  from 
serious  legal  and  practical 
shortcomings;  and  (4)  the  mitigation 
measures  recommended  by  gommenters 
are  beyond  the  Commission's  authority 
to  implement  and  strong  policy 
considerations  militate  against  their 
adoption. 

Tne  PA  Com  and  Joint  Commenters 
have  not  raised  any  arguments  that 
warrant  revisiting  the  Commission's 
exhaustive  examination  of  this  issue  in 
Order  No.  888  and  the  FEIS,  and  we 
hereby  realBrm  those  decisions.  We 
note  in  this  regard  that  the  PA  Com  did 
not  advance  a  specific  mitigation 
proposal  in  comments  on  the  EIS  and 
does  not  challenge  the  Commission's 
rejection  in  Order  No.  888  of  speciHc 
mitigation  proposals  advanced  by  other 
commenters.  The  Joint  Conunenters  did 


propose  a  specific  mitigation  strategy 
which  the  Commission  rejected  because, 
among  other  things,  it  would  have  the 
Commission  impose  a  revenue 
collection  measure.  The  Joint 
Commenters  do  not  challenge  the 
Commission's  analysis  of  its  proposal  or 
seek  rehearing  of  its  rejection.  Instead, 
the  Joint  Commenters  seek  an 
acknowledgement  from  the  Commission 
that,  given  the  conclusions  in  the  FEIS, 
the  exercise  of  authority  to  mitigate  is 
not  warranted  in  this  case.  As  we  stated 
in  Order  No.  888  and  the  FEIS, 
mitigation  is  not  warranted  given  the 
conclusions  reached  in  the  FEIS.  The 
Commission  also  notes  that  we  have 
thoroughly  examined  our  legal  authority 
in  Order  No.  888  and  we  find  nothing 
in  the  argiunents  on  rehearing  that 
persuade  us  now  to  a  diff^erent  result. 
We  have  agreed  to  further  examine  our 
authority  to  engage  in  environmental 
mitigation  through  a  Notice  of  Inquiry  if 
EPA  determines  that  the  OTAG  efforts 
are  not  successful.  Therefore,  it  is 
uimecessary  in  this  context  to  opine 
further  in  the  abstract  as  to  the  scope  of 
the  Commission's  mitigation  authority. 

Because  the  PA  Com  and  the  Joint 
Commenters  have  raised  no  new 
arguments  that  were  not  thoroughly 
addressed  in  Order  No.  888  and  the 
FEIS,  it  is  unnecessary  to  repeat  here  the 
thorough  analysis  of  this  issue  set  forth 
in  those  documents.  The  Commission 
declines  to  grant  rehearing  on  this  issue. 

Other  Mitigation-Related  Issues.  VT 
DPS  states  that  the  Commission  has 
given  inadequate  consideration  to  the 
possibility  that  the  Rule  may 
unnecessarily  exacerbate  environmental 
impacts  and  that  the  Commission, 
therefore,  should  adopt  mitigation. 

This  statement,  which  VT  DPS  fails  to 
substantiate,  is  incorrect.  The  FEIS  and 
the  process  which  led  to  the 
conclusions  contained  therein  fully 
consider  the  environmental  impact  of 
the  Rule.  VT  DPS  fails  to  identify  any 
particulars  in  which  the  FEIS  is 
deficient.  VT  DPS's  disagreement 
appears  to  be  a  generalized 
dissatisfaction  with  the  substantive 
conclusion  reached  by  the  FEIS  that  the 
Rule  will  not  have  significant 
environmental  impacts. 

VT  DPS  next  claims  that  the 
Commission's  environmental  review 
process  has  not  facilitated  the  ability  of 
affected  parties  to  review  all  of  the 
modeling  assumptions.  It  also  claims 
that  other  environmental  reviews 
suggest  that  the  Rule  will  have  more 
serious  NOx  emissions  consequences 
than  acknowledged  by  the  Commission. 
VT  DPS  again  attacks  the  FEIS  with  a 
broad  brush,  but  fails  to  identify  ways 
in  which  the  ability  of  parties  to  review 


modeling  assumptions  has  been 
impeded.  Likewise,  it  does  not  identify 
areas  in  which  modeling  assumptions 
have  not  been  identified  or  any  way  in 
which  its  understanding  of  the  FEIS  has 
been  hampered  by  the  alleged 
unavailability  of  certain  modeling 
assumptions.  VT  DPS  is  very  late  in 
raising  such  claims.  The  time  to  raise 
such  issues  is  during  the  scoping 
process  or  in  comments  on  the  DEIS. 

It  is  unclear  what  other  environmental 
reviews  VT  DPS  is  referring  to  or  the 
ways  in  which  those  reviews  allegedly 
suggest  that  the  Rule  will  have  more 
serious  NOx  emissions  consequences 
than  acknowledged  by  the  Commission. 
Even  if  the  unidentified  studies  reach 
different  results  than  the  FEIS  this  does 
not  invalidate  the  conclusions 
contained  in  the  FEIS.  The  mere  fact  of 
disagreement,  even  disagreement  among 
experts  in  a  given  area,  does  not 
invalidate  a  study.  *** 

VT  DPS  next  recommends  that  the 
Commission  establish  an  ongoing 
monitoring  program  in  consultation 
with  environmental  agencies.  It  states 
that  a  monitoring  program  would  allow 
the  Commission  to  take  timely  action  to 
mitigate  any  unintended  consequences 
of  the  Rule. 

An  EIS  is  required  to  be  prepared, 
when  appropriate,  prior  to  agency 
action.  As  the  Supreme  Court  has  stated, 
the  moment  at  which  an  agency  must 
have  a  final  statement  ready  is  the  time 
at  which  it  makes  a  recommendation  or 
report  on  a  proposal  for  federal  action. 
*'^  There  is  no  requirement  that  an 
agency  continue  to  evaluate  the 
environmental  impacts  of  a  project  after 
it  is  implemented,  particularly  where,  as 
here,  the  agency  has  determined  that  the 
proposal  is  not  likely  to  have  adverse 
environmental  impacts. 

Moreover,  as  discussed  extensively 
above,  EPA's  commitment  to  take  action 
with  regard  to  the  underlying  problems 
of  the  interstate  transport  of  air 
pollutants  provides  a  fuller  measure  of 
relief  than  that  sought  by  VT  DPS. 

The  New  York  Attorney  General 
claims  that  it  is  essential  that  FERC 
exercise  any  authority  it  may  have  to 
mitigate  the  environmental  effects  of  the 
Rule  because  Congress  has  limited 
EPA's  authority  in  this  regard.  The 
Attorney  General  also  claims  that  EPA's 
proposal  in  its  comments  of  February 
20,  1996  on  the  DEIS  to  place  a  cap  on 
NOx  emissions  would  mitigate  the 
effects  of  the  Rule;  it  suggests  basing 


"*S**.  e.g .  Marsh  v.  Oregon  Natural  Resources 
Council.  490  U.S.  360  (1989):  Siena  Club  v.  Marita. 
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"'  Klepp«  V.  Sierra  Qub,  427  U.S.  390  (1976). 


this  system  on  the  MOU.  The  Attorney 
General  urges  implementation  of  this 
system  on  the  federal  level  pursuant  to 
authorify  residing  in  EPA  and/or  FERC. 
We  note  first  that  Congress  has  made 
a  full  grant  of  authority  to  EPA  to 
address  the  issue  of  the  interstate 
transport  of  air  pollution.  As  discussed 
extensively  above,  EPA  has  committed 
to  address  this  issue,  and  to  use  its 
authority  pursuant  to  the  Clean  Air  Act 
if  states  are  unwilling  to  address  this 
issue  cooperatively  through  the  MOU 
process.  Thus,  EPA  has  committed  to 
undertake  the  relief  sought  by  the 
Attorney  General.  If  EPA  is 
unsuccessful,  the  Commission  has 
pledged  to  assist  in  this  effort  as 
discussed  above. 

D.  Emissions  Standards  Disparity 

Order  No.  888  addresses  claims  that 
the  Commission  should  "level  the 
playing  field"  as  to  environmental 
standards.  The  argument  was  that 
unless  the  Commission  imposes 
mitigation,  competitors  with  "dirty" 
generation  will  be  favored  over  "clean" 
competitors.  Those  urging  the  adoption 
of  measures  to  level  the  playing  field 
argue  that  mitigation  of  environmental 
impacts  has  a  direct  relationship  to 
ensuring  that  open  access  is 
implemented  under  terms  of  economic 
fairness  for  all  utilities,  and  not  merely 
those  with  current  low-cost  regulatory 
advantages. 

We  responded  to  those  arguments  in 
Order  No.  888  by  noting  that: 

[AIll  power  generation  technologies  have 
different  costs.  For  example,  hydroelectric 
facilities  which,  like  coal-fired  facilities,  may 
have  environmental  mitigation  conditions 
imposed  on  them,  may  be  quite  exptensive  to 
build  compared  to  gas  or  oil-fired  generation, 
but  their  operating  costs  may  be  significantly 
lower.  These  cost  differences  may  reflect  the 
different  costs  of  complying  with  mandated 
environmental  requirements;  the  prudent 
'  costs  of  complying  with  such  mandates  may 
be  reflected  in  rates. 

Indeed,  sellers  come  to  the  power  markets 
with  a  variety  of  advantages  and 
disadvantages,  many  of  which  are  the  result 
of  federal  laws — for  example,  tax  preferences, 
labor  standards,  and  similar  matters.  In 
empowering  the  Commission  to  remedy 
imdue  discrimination  and  promote 
comf>etition,  Congress  has  not  authorized  the 
Commission  to  equalize  the  environmental 
costs  of  electricity  production  in  order  to 
ensure  "economic  fairness."  Such 
homogenization  of  competitors,  or  their 
costs,  has  never  been  a  goal  of  the  FPA. 

In  short,  the  "economic  nexus"  urged  by 
commenters  advocating  that  the  Commission 
undertake  to  regulate  air  emissions  is 
inconsistent  with  the  "cfaarga  to  promote  the 
orderly  production  of  plentiful  supplies  of 
electric  energy"  envisioned  by  the  FPA. 


We  have  exercised  conditioning  authority 
in  the  past  only  where  necessary  to  ensure 
that  jurisdictional  transactions  and  rates  do 
not  result  in  anti-competitive  effects,  or  are 
not  unjust,  unreasonable  or  unduly 
discriminatory  or  preferential.  Thus,  the 
conditions  we  have  im{>08ed  have  involved 
economic  regulatory  matters  within  our 
piuview  imder  the  FPA.  Any  exercise  of 
conditioning  authority  must,  as  the  Supreme 
Court  noted  in  SAACP,  be  directly  related  to 
our  economic  regulation  responsibilities: 
EPA  and  the  other  commenters  have  not 
demonstrated  such  a  nexus. 

This  distinction  is  more  evident  when  one 
considers  the  way  in  which  we  are 
authorized  to  treat  the  costs  of  environmental 
compliance.  There  are  legitimate  costs  of 
environmental  compliance  that  should  be 
reflected  in  jurisdictional  rates  to  the  extent 
prudently  inctured,  just  as  the  prudent  costs 
of  complying  with,  for  example,  occupational 
health  and  safety  requirements  designed  to 
protect  utility  employees  should  be  reflected 
in  jurisdictional  rates.  This  we  are  authorized 
to  do  and  we  routinely  review  and  allow 
such  costs.  However,  the  fact  that  the  costs 
of  providing  utility  workers  with  a  safe 
workplace  are  properly  reflected  in  utilities' 
jurisdictional  rates  does  not  mean  that  we 
have  authority  to  condition  sellers'  rates  or 
customers'  use  of  jurisdictional  services  on 
meeting  safety  regulations  that  are  in  the 
public  interest.  The  same  rationale  applies  to 
environmental  matters  related  to  the  rule. 
[.»] 

Rehearing  Requests 

Pennsylvania  PUC.  The  PA  Com 
asserts  that  the  FEIS  does  not 
adequately  address  challenges  posed  by 
the  Clean  Air  Act  Amendments  of  1990. 
The  PA  Com  contends  that  the  Rule  may 
shift  power  production  from 
Pennsylvania  plants  with  strong 
environmental  controls  to  upwind 
plants  with  less  stringent  controls,  and 
that  prevailing  climatic  patterns  may 
transport  the  increased  pollution 
downwind.  It  states  that  mitigation  is 
needed  to  prevent  degradation  of 
downwind  air  quality  and  the 
imposition  of  further  costs  and  limits  on 
downwind  generation. 


»»  FERC  StaU.  *  Reg.  at  31 ,890-91 ;  mimeo  at 
740-43  (footnotes  omitted).  The  FEIS  noted  in  this 
regard  at  page  )-93  that: 

Many  factors  cause  generation  sources  to  have 
differing  costs.  Some  states  impose  taxes  on 
generators  that  others  do  not.  Some  fuels  are  taxed 
differently  than  others  (e.g..  renewable  generators 
such  as  wind  power  receive  tax  incentives  that 
fossil  generators  do  not  while  fossil  hie!s  receive 
other  tax  advantages  that  renewables  do  not.)  Such 
differences  cannot  be  said  to  be  unduly 
discriminatory,  especially  when  they  are 
sanctioned,  or  even  required,  by  the  actions  of  the 
Congress  or  state  authorities.  If  the  Commission 
attempted  to  "level"  all  of  the  "playing  fields"  it 
would  be  unable  to  judge  any  rate  to  be  just  and 
reasonable.  Further,  traditional  rates  are  not 
determined  through  competitive  processes  but  on  a 
cost  of  service  basis.  Not  all  rates  have  to  be 
determined  to  be  competitive  in  order  to  tm  judged 
just  and  reasonable.  *  *  * 


The  PA  Com  sUtes  that  the  Clean  Air 
Act  Amendments  imposed  stringent 
emission  standards  on  Pennsylvania 
generation,  but  did  not  impose  similar 
standards  on  neighboring  states  such  as 
Ohio  and  West  Virginia.  It  claims  that 
the  FEIS  does  not  sufficiendy  consider 
these  requirements.  The  PA  Com 
concludes  that  implementing  open 
access  without  mitigation  will  place 
Pennsylvania  utilities  at  a  competitive 
disadvantage,  and  that  this  result  is 
inconsistent  with  the  public  policy 
goals  of  the  Clean  Air  Act  and  the 
Federal  Power  Act.  The  PA  Com  also 
asserts  that  the  Rule  may  discriminate 
against  Pennsylvania  utilities  and  the 
Peiuisylvania  coal  industry,  and  that  the 
combination  of  the  Clean  Air  Act  and 
Order  No.  888  places  Pennsylvania  at  a 
disadvantage  in  the  competition  for  new 
industry  and  jobs. 

The  PA  Com  claims  that  Order  No. 
888  may  push  states  in  the  Northeast 
Ozone  Transport  Commission  into 
repudiating  the  existing  MOU.  It  claims 
that  it  is  inconsistent  for  one  federal 
purpose  which  is  statutorily  clear  [i.e.. 
clean  air  mandates  established  by  the 
Clean  Air  Act  Amendments)  to  be 
prejudiced  by  another  federal  piupose 
with  only  inferential  statutory  authority 
[i.e.,  open  access  under  sections  205  and 
206  of  the  FPA). 

The  PA  Com  asserts  in  this  regard  that 
Phase  n  of  the  MOU  will  require  by 
1999  a  55  percent  reduction  in  NOx 
emissions  in  most  of  Pennsylvania  and 
65  percent  (0.2  Ibs/mmBTU)  in  the 
Philadelphia  area.  Tide  I  of  the  Clean 
Air  Act  requires  that  the  Northeast  make 
reasonable  progress  towards  attainment 
If  the  inner  zone  of  states  comprising 
the  Ozone  Transport  Commission  do  not 
achieve  attainment.  Phase  III  of  the 
MOU  will  be  implemented  in  2003. 
Phase  in  requires  a  75  peecent  reduction 
in  emissions  (0.15  Ibs/mmBTU)  for  the 
entire  state.  According  to  the  PA  Com, 
to  meet  Phase  III  requirements  most 
Pennsylvania  coal-fired  stations  will 
have  to  install  Selective  Catalytic 
Reduction  technology  at  a  capital  cost  of 
$2.3  to  $3.5  billion.  It  states  that  other 
Northeast  states  will  be  required  to 
make  expenditiu«s  that  are  much  lower, 
and  that  states  such  as  West  Virginia 
arid  Ohio  will  not  be  subject  to  these 
requirements  at  all. 

New  Jersey  BPU.  The  NJ  BPU  poses  a 
similar  concern.  It  states  that  upwind 
power  plants  are  designed  to  meet  NOx 
emission  standards  which  are- 
substantially  less  restrictive  than  those 
required  in  New  Jersey.  The  NJ  BPU 
claims  that  this  will  have  a  two-fold 
impact — New  Jersey  air  qualify  will  be 
degraded  through  air  transport  and  New 
Jersey  utilities  will  be  placed  at  a 
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signiflcant  cost  disadvantage.  The  NJ 
BPU  states  that  it  is  inconsistent  to 
assert  substantial  incremental  benefits 
associated  with  competition  brought 
about  by  the  Rule,  while  asserting  that 
the  Rule  will  not  result  in  any  change 
in  the  utilization  of  existing  power 
plants. 

NJ  BPU  asserts  that  there  are 
disparities  in  the  electric  industry 
among  suppliers  with  regard  to 
environmental  impacts  and  costs,  and 
that  the  Commission  did  not  take  this 
into  account  in  determining  the  total 
economic  benefit  of  a  competitive 
wholesale  generation  market.  It  notes 
that  the  Commission  may  consider  that 
it  produced  an  economic  benefit  if  the 
Rule  enables  a  buyer  in  the  Southeast  to 
displace  self-generated  4-cent  power 
with  3-cent  power  from  the  Midwest. 
The  NJ  BPU  contends,  however,  that  if 
emissions  from  the  plants  producing  the 
electricity  result  in  1.5  cents  worth  of 
mitigation  costs  on  a  downwind  state, 
an  appropriate  economic  analysis  would 
conclude  that  the  transaction  actually 
increases  total  costs.  NJ  BPU  asserts  that 
it  was  inappropriate  for  the  Commission 
to  focus  on  economic  gains  while 
leaving  cost  issues  to  be  dealt  with  by 
other  entities. 

NJ  BPU  recommends  that  the 
Commission  adopt  an  integrated 
environmental,  economic  and  energy 
policy  approach  which  embraces  the 
underlying  principles  in  EPA's  acid  rain 
program.  It  states  that  the  Commission 
should  call  for  specific,  significant  and 
enforceable  reductions  in  NOx 
emissions  coupled  with  a  market  based 
trading  program  of  emissions.  It  asserts 
that  this  approach  would  ensure  a  fair 
and  competitive  playing  field  at  a 
fraction  of  the  expected  cost  savings 
bom  the  Rule. 

Joint  Commenters.  The  Joint 
Commenters  assert  that  the  Commission 
has  a  duty  under  the  FPA  to  mitigate 
undue  preferences  that  affect 
competition  in  the  wholesale  power 
market.  It  concludes  that  this  mandate 
must  be  applied  here  where 
implementation  of  open  access  policies 
without  concurrent  environmental 
mitigation  will  cause  generation-owning 
utilities  to  face  a  discriminatory 
competitive  situation. 

The  Joint  Commenters  note  that  the 
Northeast  is  an  ozone  nonattainment 
area  because  of  high  levels  of  ambient 
ozone  pollution,  and  is  therefore  subject 
to  strict  NOx  reduction  requirements.  It 
states  that  regional  utilities  have 
invested  significant  sums  in  pollution 
reduction  facilities  and  cleaner 
generation  to  meet  legal  requirements  to 
reduce  emissions.  It  contends  that  these 
utilities  will  be  subject  to  additional 


NOx  reduction  requirements,  thus 
increasing  generation  costs,  if  ambient 
ozone  levels  increase  as  a  result  of 
competition. 

The  Joint  Commenters  contend  t£at  if 
open  access  increases  emissions, 
utilities  in  the  Northeast  that  have 
increased  their  generation  costs  to 
reduce  air  pollution  will  be  required  to 
bear  additional  costs  to  offset  the 
impacts  of  increased  upwind  emissions. 
It  states  that  the  cost  to  Northeast 
utilities  to  offset  additional  NOx 
emissions  will  likely  be  substantially 
higher  than  the  costs  would  be  to 
upwind  competitors  to  mitigate 
emissions  at  the  source.  It  claims  that 
offsetting  the  impacts  of  a  250,000  ton 
NOx  increase  in  downwind 
nonattaimnent  areas,  where  marginal 
NOx  and  volatile  organic  compound 
(VOC)  control  costs  average  about 
$3,800  per  ton,  could  total  $1  billion. 
On  the  other  hand,  mitigating  the 
pollution  increases  at  generation 
sources  which  currently  operate  with 
minimal  environmental  controls  would 
cost  about  $500  per  ton,  or  $130  million. 
The  Joint  Commenters  assert  that  this 
cost  differential  will  be  hidden  from  the 
competitive  market  because  Northeast 
generators  will  bear  the  cost. 

The  Joint  Commenters  assert  that  this 
demonstrates  that  the  wholesale  bulk 
power  market  in  the  eastern  United 
States  is  suffused  with  an  existing 
undue  preference  that  inordinately 
favors  one  category  of  competitors  by 
allowing  them  to  produce  and  sell 
power  at  a  lower  marginal  cost.  This 
preference  exists  today  as  a  result  of 
costs  incurred  in  the  past  to  meet  Clean 
Air  Act  obligations:  the  FEIS 
demonstrates  that  Order  No.  888  could 
worsen  this  situation  as  a  result  of 
increased  sales  from  older,  higher- 
emitting  upwind  coal  generators. 

The  Joint  Commenters  add  that,  aside 
from  the  competitive  unfairness  of  this 
situation,  the  undue  preferences  will 
produce  inefficiencies  which  distort 
investment  decisions  and  increase  the 
overall  cost  to  produce  electricity — the 
antithesis  of  what  Order  No.  888  is 
meant  to  achieve.  It  asserts  that  these 
inefficiencies  will  occur  in  four  ways: 

Sources  in  downwind  nonattainment  areas 
could  have  to  spend  hundreds  of  millions  of 
dollars  to  address  increased  air  poll>ition 
resulting  from  open  access  if  polluting  plants 
do  not  mitigate  at  the  source.  Thus,  less 
efficient  investments  will  be  made  to  reduce 
air  pollution  and  the  overall  cost  of 
generating  electricity  will  be  higher  than  in 
a  competitive  market  that  is  not  distorted  by 
discrimination. 

Order  No.  888  could  adversely  impact  the 
economic  dispatch  of  generating  sources 
under  competiUve  conditions.  La  the  ^h^^mrm 
of  mitigation,  generation  from  higher 


polluting  upwind  plants  could  displace 
generation  from  plants  in  the  Northeast  that 
operate  more  efficiently  at  the  margin.  As 
utilities  in  the  Northeast  are  required  tp  add 
more  costly  emission  controls  in  response  to 
interregional  migration  of  air  p>ollution,  their 
operating  costs  will  be  driven  up  and  may 
exceed  the  costs  of  less  efficient  plants  which 
have  avoided  such  controls.  Thus,  in  the 
al>sence  of  mitigation.  Order  No.  888  may 
foster  less  efficient  utilization  of  generating 
resources. 

Implementation  of  Order  No.  888  without 
mitigation  may  distort  the  market  for  future 
generation  capacity.  If  older,  more  highly- 
polluting  plants  can  shift  the  environmental 
cost  of  production  to  other  wholesale 
generators,  they  are  likely  to  expand  their 
output  to  address  market  needs,  thus 
reducing  the  demand  for  more  efficient, 
clean-buming  generating  facilities. 

Transmission  from  the  Midwest  to  the  East 
is  often  heavily  constrained.  Consequently,  a 
distorted  price  signal  to  increase  generation 
in  the  Midwest  would  exacerbate  existing 
constraints  and  Lmpropierly  stimulate  the 
construction  of  new  transmission  capacity  to 
support  additional  interregional  transactions. 

The  Joint  Commenters  conclude  that  the 
Commission  has  an  obligation  to 
exercise  its  authority  in  non-arbitrary 
manner,  particularly  when  acting  to 
prevent  undue  discrimination. 

Finally,  the  Joint  Commenters 
disagree  with  the  Commission's 
response  to  this  issue  in  Order  No.  888. 
It  asserts  that  the  Conunission  and  the 
courts  have  found  in  the  "price 
squeeze"  context  that  the  Conunission 
has  authority  to  remedy  anti- 
competitive discrimination,  even  when 
it  is  caused  by  regulatory  practices  of 
others  over  which  it  and  its  regulated 
public  utilities  have  no  control.  Second, 
the  Commission  has  the  authority  and 
responsibility  to  address  environmental 
issues  that  directly  affect  and  have  a 
nexus  to  its  section  205  and  206 
responsibilities.  Third,  if  the 
competitive  market  that  the  Commission 
wishes  to  create  will  not  operate  fairly 
or  efficiently,  the  Commission  has  a 
duty  to  consider  whether  it  should  go 
forward  at  all  if  it  believes  it  does  not 
have  the  power  to  remedy  important 
adverse  competitive  consequences. 

Commission  Conclusion 

Congress  has  empowered  the 
Commission  to  remedy  undue 
discrimination  and  promote 
competition;  it  has  not  authorized  the 
Commission  to  equalize  the 
environmental  costs  of  electricity 
production  in  order  to  ensure 
"economic  fairness."  Homogenization  of 
competitors,  or  their  costs,  has  never 
been  a  goal  of  the  FPA. 

Action  in  Order  No.  888  to  remedy 
undue  discrimination  in  access  to  the 
monopoly  owned  b«nsmission  wires 
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that  control  whether  and  to  whom 
electricity  can  be  transported  in 
interstate  commerce  does  not  require 
action  by  the  Commission  to  cuie  all 
competitive  differences  between 
participants  in  the  utility  marketplace. 
This  is  particularly  true  where  the 
disparities  arise  because  Congress  has 
established  policies  with  regard  to 
competing  issues  of  national 
significance  and  charged  other  agencies 
of  the  federal  government  with 
implementing  those  policies.  The    . 
assertion  that  the  Commission  must 
eliminate  any  competitive  disadvantage 
arising  from  congressionally  mandated 
policies,  including  the  vital  national 
policies  set  forth  in  the  Clean  Air  Act, 
before  it  can  act  to  remedy  undue 
discrimination  and  encourage 
competition  in  the  electric  utility 
industry  is  in  error. 

Furthermore,  as  noted  above,  the 
analysis  reflected  in  the  FEIS  refutes  the 
claim  that  the  Rule  will  result  in 
significant  environmental  impacts. 
Thus,  there  is  no  basis  in  any  event  to 
support  requests  that  the  Commission 
"level"  the  playing  field. 

Recounted  briefly,  those  findings 
show  that,  without  the  Rule.  NOx 
emissions  are  expected  to  decline  until 
at  least  the  year  2000.  Thereafter,  again 
without  the  Rule,  NOx  emissions  are 
expected  to  increase  steadily  through 
the  year  2010.  The  extent  of  the 
decrease  and  increase  will  be  largely 
determined  by  the  relative  prices  of 
natural  gas  and  coal. 

The  analysis  also  demonstrates  that 
the  Rule  will  not  in  any  significant 
respect  affect  these  overall  trends.  The 
analysis  shows  that  if  the  Rule  results  in 
efficiency  gains  in  the  electric  industry 
that  favors  the  use  of  natural  gas  as  a 
fuel,  the  effect  will  be  slightly 
beneficial;  total  NOx  emissions  will  be 
reduced  overall  by  about  two  percent 
nationwide  below  what  would 
otherwise  he  expected  to  occur.  If  the 
Rule  results  in  efficiency  gains  that 
favor  the  use  of  coal  as  a  fuel,  the  Rule 
is  expected  to  increase  NOx  emissions 
approximately  one  percent  above  what 
would  otherwise  be  expected  to  occur. 

Even  analyzing  the  highly  imlikely 
frozen  efficiency  case,  the  analysis 
demonstrates  that  the  impacts  of  the 
Rule  will  not  be  great  and  will  not  vary 
significantly  from  those  projected  by 
staff  under  the  asstunptions  discussed 
above.  This  study,  utilizing  a 
combination  of  assumptions  geared  to 
demonstrate  the  greatest  impact  the 
Rule  might  have  on  increased  NOx 
emissions,  produced  little  in  the  way  of 
environmental  consequences  associated 
with  the  Rule.  Under  these  extreme  (and 
unlikely)  conditions,  there  would  still 


be  a  net  decrease  in  NOx  emissions 
until  at  least  the  year  2000,  albeit  a 
smaller  decrease  than  in  the  base  cases. 
Comparing  projections  of  emissions  for 
the  same  years,  emissions  would  be 
higher  than  the  base  cases  only  by  two 
percent  in  2000  and  three  percent  in 
2005.  It  is  only  in  the  year  2010, 
assuming  these  improbable  scenarios, 
that  NOx  emissions  associated  with  the 
Rule  would  be  higher  than  the  base  case 
by  even  five  percent. 

All  told,  this  analysis  demonstrates 
that  the  Rule  will  affect  air  quality 
slighdy,  if  at  all,  and  that  the 
environmental  impacts  are  as  likely  to 
be  beneficial  as  negative.  This  is  true 
under  scenarios  contrived  to  maximize 
emissions  under  circumstances  that  the 
Commission  believes  to  be  highly 
unlikely.  This  is  also  true  in  the  near  to 
mid- term.  Assuming  that  any 
environmental  impacts  occiu',  they  are 
years  in  the  future  and  may  well  be 
beneficial. 

Thus,  contrary  to  the  position  taken 
by  those  seeking  to  have  the 
Commission  impose  mitigation,  the 
Rule  will  not  result  in  impacts  requiring 
mitigation  to  level  the  playing  field. 

Moreover,  as  also  noted  above,  EPA 
has  committed  to  address  the  existing 
NOx  transport  issue,  including  the 
contribution  of  the  Rule,  if  any.  to  those 
impacts.  It  must  be  emphasized  in  this 
regard  that  the  Northeast  has 
experienced  significant  air  {xillution 
problems  for  many,  many  years.  Much 
of  this  pollution  is  generated  by 
activities  within  the  affected  states  and 
within  the  affected  region;  the  problem 
is  exacerbated  somewhat  by  the  airborne 
transport  of  pollutants  from  upwind 
areas,  including  pollutants  resulting 
bom  the  generation  of  electricity  that 
will  occur  regardless  of  any  future 
increase  in  generation  that  might  result 
from  implementation  of  the  Rule. 

Put  differently,  the  pollution 
problems  in  the  individual  states  and  in 
the  Northeast  in  general  result  primarily 
from  economic  activities  within  those 
states.  The  airborne  transport  of 
pollutants,  including  pollution  resulting 
from  existing  electric  generation,  adds 
to  the  existing  prohlem  to  some  degree. 
The  analysis  in  the  FEIS  demonstrates 
that  open  access  may  increase  the 
amount  of  upwind  generation  by  some 
small  increment,  and  thus  increase  the 
downwind  NOx  levels  by  an  even 
smaller  incremental  amount.  On  the 
other  hand,  depending  on  the  future 
competitive  position  of  natural  gas 
versus  coal,  a  situation  over  which  the 
Commission  has  no  control,  the  Rule 
may  decrease  the  amount  of  pollution 
that  would  otherwise  exist  and  thus 
decrease  downwind  pollution.  In  any 


event,  the  Rule  will  affect  existing 
trends  slightly,  if  at  all. 

In  recognition  of  the  situation 
described  above,  which  again  is  likely  to 
be  affected  only  very  slighdy.  if  at  all, 
by  the  Rule.  EPA  has  committed  to 
address  the  overall  issue  of  NOx 
emissions  as  part  of  a  comprehensive 
program  developed  by  EPA  and  the 
states.  EPA  has  committed  to  use  its 
authority  under  the  Clean  Air  Act  to 
successfully  complete  the  OTAG 
process.  EPA  states  that  it  will,  if 
necessary,  establish  a  NOx  cap-and- 
trade  program  for  the  OTAG  region 
through  Federal  Implementation  Plans  if 
some  states  are  unable  or  unwilling  to 
act  in  a  timely  maimer. 

As  discussed  in  the  FEIS,  and  as 
noted  above.  OTAG  has  efforts 
underway  to  develop  responses  to  this 
problem.  For  example.  OiTAG  intends  to 
submit  its  findings  regarding  ozone 
transport  patterns  and  its 
recommendations  for  mitigation  of 
ozone  transport  to  EPA  by  April  or  May 
1997.  U  this  process  is  less  than  fully 
successful,  the  Clean  Air  Act  authorizes 
EPA  to  act  in  a  relatively  short  time- 
frame to  address  this  problem.  EPA  has 
committed  to  exercise  this  authority  to 
address  the  problem. 

It  must  be  emphasized  that  EPA  has 
stated  its  intent  to  address  the  problem 
regardless  of  the  effects  of  the  Rule. 
Even  if  the  Rule  results  in 
environmental  impacts,  those 
incremental  impacts  will  be  addressed 
as  part  of  the  comprehensive  NOx 
regulatory  developed  by  EPA  in 
conjunction  with  the  states. 

Tnus,  EPA  has  committed  to 
undertake  the  mitigation  sought  by  the 
PA  Com,  NJ  BPU  and  Joint  Commenters. 
The  Commission  has  stated  its  intent  to 
participate  in  this  process  as  discussed 
above.  This  result  negates  claims  that 
implementing  open  access  without 
mitigation  will  place  downwind  utilities 
and  the  Pennsylvania  coal  industry  at  a 
competitive  disadvantage.  Accordingly, 
the  requests  that  the  Commission 
impose  mitigation  measures  to  "level" 
the  environmental  playing  field  are 
denied. 

E.  Short-Term  Consequences  of  the  Rule 

The  FEIS  projects  future  electric 
powerplant  emissions  under  a  range  of 
assumptions  without  the  Rule  (base 
cases).  These  results  are  then  compared 
to  what  electric  powerplant  emissions 
are  likely  to  be  under  corresponding 
assumptions  with  the  Rule  in  place 
(Rule  scenarios).  The  study  utilizes 
three  reporting  years:  2000,  2005.  and 
2010.  These  reporting  years  were  chosen 
because  they  cover  a  reasonable  time 
frame  for  the  study.  Beyond  2010,  the 
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projections  are  dependent  on  too  many 
unforeseeable  factors  to  be 
meaningful.*'* 

Although  the  effects  of  the  Rule  will 
begin  to  occur  when  the  final  Rule  is 
issued,  the  effects  should  develop 
gradually  over  time.  Measurable  effects 
are  expected  to  be  clearly  observable  by 
the  year  2000,  though  not  necessarily 
fiilly  complete.**" 

Tne  FEIS  analysis  of  the  Rule 
scenarios  shows  that  NOx  emissions  are 
expected  to  decrease  significantly 
between  1993  and  2000.  The 
Competition-Favors-Cas  Scenario 
demonstrates  that  the  Rule  will 
reinforce  decreases  already  present  in 
the  base  case.  Thus,  the  Rule  will 
enhance  underlying  environmental 
improvements.  While  the  Corapetition- 
Favors-Coal  Scenario  demonstrates 
small  emissions  increases,  NOx 
emissions  nonetheless  continue  to 
decrease  from  1993  to  2000.  A  similar 
trend  is  also  seen  on  a  regional  basis. 
The  Rule  dctes  not  alter  the  basic  pattern 
-  of  environmental  improvement.*** 

Rehearing  Requests 

New  Jersey  BPU.  The  NJ  BPU  claims 
that  the  FEIS  fails  to  recognize  possible 
short-term  effects  the  Rule  may  have  on 
existing  ozone  problems  in  the 
Northeast,  and  that  the  failure  to 
address  short-term  consequences  is  of 
particular  importance  to  nonattainment 
states  who  must  meet  Clean  Air  Act 
attainment  dates  in  1996  and  1999. 

Joint  Commenters.  The  Joint 
Commenters  claim  that  by  examining 
the  period  between  2000  and  2010,  the 
FEIS  £ails  to  analyze  near-term  impacts 
and  the  need  for  a  short-term  mitigation 
strategy.  Joint  Commenters  note  that  the 
Rule  will  be  implemented  almost 
immediately,  and  that  changes  in 
generation  plant  utilization  that  give 
rise  to  the  greatest  environmental 
concerns  may  occur  very  quickly. 

The  Joint  Commenters  are  concerned 
that  the  FEIS  does  not  consider  how 
projected  environmental  effects  prior  to 
2000  would  impact  air  quality  and 
Clean  Air  Act  attainment  deadlines.  The 
Joint  Commenters  contest  the 
conclusion  that  utility  NOx  emissions 
will  decline  between  1993  and  2000.  It 
states  that  emissions  will  increase  each 
jrear  between  1993  and  2000  except  in 
1996  and  2000.  when  large  NOx 
reductions  will  be  implemented 
pursiiant  to  the  Clean  Air  Act.  The  Joint 
Commenters  also  contend  that  it  is 
irrelevant  whether  clean  air  programs 
will  cause  overall  emissions  to  be  lower 
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in  2000  than  they  were  in  1993;  the 
relevant  question  is  whether  emissions 
will  be  higher  with  Order  No.  888  than 
without  it. 

The  Joint  Commenters  contend  that 
the  data  presented  in  the  FEIS  for  the 
year  2000  suggest  that,  if  the  Rule  is 
considered  in  isolation,  there  will  be 
potentially  significant  short-term 
emissions  increases  in  the  period  1996- 
2000.  It  states  that  the  FEIS  indicates 
that  implementation  of  the  Rule  under 
the  Competition-Favors-Coal  Scenario 
with  expanded  transmission  will  lead  to 
an  additional  132.000  tons  of  NOx 
emissions  in  2000  compared  with  the 
frozen  efficiency  reference  case.  It 
contends,  assuming  a  linear  increase, 
that  this  means  there  could  be  an 
additional  75,000.  94,000  and  113.000 
tons  of  NOx  emissions  as  a  result  of  the 
Rule  in  1997,  1998,  and  1999, 
respectively. 

Commission  Conclusion 

The  Joint  Commenters'  claims  that 
implementation  of  the  Rule  will  lead  to 
an  additional  132,000  tons  of  NOx 
emissions  in  the  year  2000  in  incorrect. 
As  is  the  case  with  regard  to  its 
assertion  above  that  the  Rule  will  result 
an  additional  315,000  tons  of  NOx 
emissions  in  2010,  this  impact  was 
derived  by  selectively  choosing 
numbers  from  the  FEIS,  comparing  two 
sensitivity  cases  designed  to  be 
unrealistically  low  and  high  extremes. 
The  low  emissions  case  is  the  frozen 
efficiency  case  that  represents  a 
complete  reversal  of  current  industry 
and  regulatory  trends  that  are  occurring 
without  the  Rule.  The  high  emissions 
case  represents  an  increase  in 
transiliission  capacity  that  cannot 
reasonably  be  ascribed  to  the  Rule.  As 
stated  in  the  FEIS,  these  cases  were 
selected  to  examine  the  sensitivity  of 
FEIS  findings  to  certain  extreme 
assumptions  maintained  by  commenters 
and  are  not  the  appropriate  cases  for 
determining  potential  environmental 
impacts  from  the  Rule. 

Moreover,  we  note  that  the  Joint 
Commenters  reference  increases  frtim 
the  Rule  without  noting  equally  likely 
decreases.  Even  with  the  lower 
emissions  resulting  from  the  unrealistic 
frozen  efficiency  case,  the  FEIS  finds 
decreases  in  emissions  from  the  Rule 
when  competitive  forces  lead  to  greater 
efficiency  for  natural  gas  generation 
compared  to  coal. 

The  Commission  has  analyzed  the 
Rule  and  found  that  its  impacts  will  be 
insignificant.  We  also  note  that  even  if 
the  Rule  were  to  result  in  short-term 
emission  increases,  EPA  has  signaled  its 
willingness  to  address  the  transport  of 
pollutants  in  a  timely  fashion.  As 


discussed  above,  EPA  has  concluded 
that  any  emissions  increases  associated 
with  the  Rule  should  be  addressed  as 
part  of  a  comprehensive  NOx  emissions 
control  program  developed  by  EPA  and 
the  states  under  mechanisms  available 
under  the  Clean  Air  Act.  This  approach 
includes  support  for  OTAG  efforts  to 
develop  emissions  reduction  strategies. 
OTAG  plans  to  submit  its  findings  and 
mitigation  recommendations  to  EPA  by 
April  or  May  1997.  As  discussed  above, 
EPA  has  issued  a  notice  of  intent  to 
adopt  by  summer  1997  a  rule  that  would 
require  state  implementation  plan 
measures  to  ensure  that  emission 
reductions  are  achieved  as  needed  to 
prevent  significant  transport  of  ozone 
pollution  across  state  boundaries  in  the 
Eastern  United  States.  EPA  is 
contemplating  establishing  deadlines  for 
state  implementation  plan  submittals 
ranging  from  six  months  to  18  months 
following  the  date  of  publication  of  its 
notice  of  final  rulemaking. 

The  instant  Rule  will  ^ect  the 
existing  NOx  transport  issue  very  little, 
if  at  all.  As  stated  in  Order  No.  888,  the 
Rule  is  not  the  appropriate  vehicle  for 
resolving  this  debate.  The  appropriate 
regulatory  mechanism  for  addressing 
the  overall  NOx  problem,  including 
emissions  bom  electric  utility 
generating  plants,  is  a  NOx  emissions 
cap  and  allowance  trading  scheme  along 
the  lines  of  that  developed  by  the 
Congress  under  the  Clean  Air  Act  for 
SO2  emissions.  As  noted.  EPA  has 
committed  to  implement  this  approach. 
Even  if  there  are  slight  environmental 
impacts  associated  with  the  Rule,  they 
are  better  and  more  effectively 
addressed  as  part  of  a  comprehensive 
NOx  regulatory  program. 

G.  Cost  Benefit  Analysis 

"The  legal  and  policy  cornerstone"  of 
Order  No.  888  "is  to  remedy  undue 
discrimination  in  access  to  the 
monopoly  owned  transmission  wires 
that  control  whether  and  to  whom 
electricity  can  be  transported  in 
interstate  commerce."  "^^  As  reiterated 
in  the  FEIS,  the  purpose  of  the  Rule  is 
to  increase  access  to  non-discriminatory 
transmission  services  and  thereby 
increase  competition  in  wholesale 
electric  markets."*^ 

The  FEIS  states  that  the  Rule  will  give 
wholesale  power  customers  a  greater 
opportunity  to  obtain  competitively 
priced  electricity.  Competition  will 
create  benefits  through  better  use  of 
existing  assets  and  institutions,  new 
market  mechanisms,  technical 
innovation,  and  less  rate  distortion. 


Only  the  first — better  use  of  existing 
assets  and  institutions — was  estimated 
quantitatively:  approximately  $3.8  to 
$5.4  billion  per  year.  The  FEIS  also 
discusses  other  benefits  that  cannot  be 
quantified  but  may  be  large.  Based  on 
the  experience  of,  for  example,  the 
natural  gas  and  telecommimications 
industries,  the  Commission  opined  that 
the  other  three  are  likely  to  increase 
industry  efficiency — and  benefits — 

substantially.*** 

As  described  elsewhere  in  this  order, 
the  reiS  also  discusses  extensively 
possible  environmental  effects  {i.e., 
costs)  of  the  Rule.  It  concludes  that  the 
Rule  could  raise  or  lower  national 
emissions  slightly,  but  will  not  have  a 
significant  effect  on  the  environment. 

Rehearing  Requests 

The  Joint  Commenters  contend  that 
the  analysis  of  projected  benefits  bora 
the  Rule  appears  to  be  inadequately 
substantiated  and  uses  assumptions  that 
are  inconsistent  with  those  used  to 
reach  a  finding  of  no  significant  impact 
on  environmental  issues.  Although  Joint 
Commenters  do  not  challenge  the 
conclusion  that  Order  No.  888  will 
result  in  economic  benefits,  it  states  that 
the  benefits  identified  in  the  FEIS  are 
inadequately  substantiated  and  do  not 
reflect  a  balanced  analysis.  It  claims  that 
courts  have  held  that  when  economic 
development  is  the  selling  point  or 
raison  d'etre  of  an  action  NEPA  requires 
the  agency  to  provide  a  specific 
comparison  of  economic  benefits  versus 
environmental  costs.  It  concludes  that 
the  analysis  of  the  economic  benefits  of 
Order  No.  888  is  tipped  in  favor  of 
benefits,  especially  when  contrasted 
with  the  analysis  of  projected 
environmental  impacts. 

Joint  Commenters  state  that  the 
conclusion  that  benefits  will  range  from 
$3.76  to  $5.37  billion  per  year  is  not 
properly  documented  and  caimot  be 
relied  upon  as  justification  for 
implementing  the  Rule  without 
mitigation.  It  contends  that  the 
Commission  is  counting  benefits  from 
changes  that  are  unrelated  to  the  Rule, 
such  as  benefits  resulting  from  higher 
plant  availability  factors.  Joint 
Commenters  claim  that  this  assertion 
appears  to  be  inconsistent  with  industry 
reactions  to  competition  to  date.  The 
same  is  true  of  planning  reserve 
margins.  It  states  that  key  assumptions 
used  to  define  the  op>erating  savings, 
particularly  fuel  price  assumptions,  are 
unreasonable.  It  adds  that  these  savings 
are  the  ones  that  give  rise  to  adverse 


■*>  FERC  SUU.  a  Rag*,  al  31.634;  ouoMO  al  1. 
•u  FEIS  a(  ES-13  thro«^  ES-16. 


•**Tbediscussioo  of  the  ecooomic  benafiU  of  th« 
Rule  in  ibund  in  the  FEIS  al  ES-13  through  ES-16 
and  &-«4  through  5-7S. 


environmental  effects  due  to  increased 
utilization  of  existing  low-cost  coal 
generation.  Therefore,  it  is  inappropriate 
to  count  these  economic  benefits 
without  examining  the  offsetting 
environmental  costs,  which  increase  as 
the  level  of  the  asserted  benefits 
increase. 

Finally,  Joint  Commenters  assert  that 
the  FEIS  does  not  address  potential 
costs  associated  with  implementing  the 
Rule.  These  include  costs  to  the 
Northeast  and  other  regions  of 
additional  environmental  compliance 
and  the  impact  on  public  health  of 
additional  pollution;  socioeconomic 
costs  associated  with  utility  downsizing; 
potential  adverse  effects  on  nuclear 
power  plant  operations  from 
competition;  or  potential  regulatory 
costs  associated  with  compliance  with 
Order  No.  888.  Thus,  Joint  Commenters 
conclude  that  the  FEIS  does  not  provide 
a  basis  for  calculating  the  net  benefits  of 
Order  No.  888.  It  also  states  that  the 
FEIS  does  not  provide  a  basis  for 
concluding  that  the  potential  savings 
will  exceed  the  additional  costs 
associated  with  increased  use  of  coal 
generation  without  mitigation. 

Commission  Conclusion 

The  fulcrum  of  Joint  Commenters' 
challenge  is  its  claim  that  when 
economic  development  is  the  selling 
point  of  a  proposed  action,  NEPA 
requires  the  agency  to  provide  a  specific 
comparison  of  economic  benefits  versus 
environmental  costs.  The  Joint 
Commenters  do  not  challenge  the 
conclusion  that  the  Rule  will  result  in 
economic  benefits.  Rather,  it  claims  that 
the  benefits  identified  in  the  FEIS  are 
not  adequately  substantiated  and  do  not 
reflect  a  balanced  analysis  of  benefits 
versus  costs.  This  argiiment  is  made  to 
further  the  claim,  asserted  by  Joint 
Commenters  in  various  forms,  that  the 
Commission  must  impose  mitigation  to 
"level"  the  playing  field. 

The  Joint  Commenters'  argument 
misapprehends  the  purpose  of  Order 
No.  888,  the  role  a  cost-benefit  analysis 
plays  in  an  EIS,  and  the  reasons  for  the 
Commission's  discussion  of  the 
economic  benefits  of  the  Rule. 

The  purpose  of  the  Rule  is  not  to 
foster  economic  development,  although 
the  Conmiission  anticipates  that  this 
will  be  a  salutary  effect  of  oi>en  access. 
The  purpose  of  the  Rule  is  to  promote 
competition  in  the  wholesale  bulk 
power  markets  by  remedying  undue 
discrimination  in  access.  The  fact  that 
the  Rule  will  create  benefits  through 
better  use  of  existing  assets  and 
institutions,  new  market  mechanisms, 
technical  innovation,  and  less  rate 


distortion  is  a  consequence  rather  than 
the  purpose  of  the  Rule. 

The  Joint  Commenters  also  mistake 
the  role  a  cost-benefit  analysis  plays  in 
an  EIS.  The  CEQ  regulations 
implementing  NEPA  set  forth  the 
requirements  pertaining  to  a  cost-benefit 
analysis  at  40  CFR  1502.23  (1996): 

If  a  cost-benefit  analysis  relevant  to  the 
choice  among  environmentally  different 
alternatives  is  being  considered  for  the 
proposed  action,  it  shall  be  incorporated  by 
reference  or  appended  to  the  statement  as  an 
aid  in  evaluating  the  environmental 
consequences.  To  assess  the  adequacy  of 
compliance  with  section  102(2)(B)  of  the  Act 
the  statement  shall,  when  a  cost-benefit 
analysis  is  prepared,  discuss  the  relationship 
between  that  analysis  and  any  analyses  of 
unquantified  environmental  impacts,  values, 
and  amenities.  For  piirposes  of  complying 
with  the  Act,  the  weighing  of  the  merits  and 
drawback  of  the  various  alternatives  need  not 
be  displayed  in  a  monetary  cost-benefit 
analysis  and  should  not  be  when  there  are 
imp>ortant  quaJitative  considerations.  In  any 
event,  an  environmental  impact  statement 
should  at  least  indicate  those  considerations, 
including  factors  not  related  to 
environmental  quality,  which  are  likely  to  be 
relevant  and  important  to  a  decision. 

Thus,  the  function  of  a  cost-benefit 
analysis  is  to  assist  in  the  choice  among 
environmentally  different  alternatives. 
As  discussed  above,  the  Commission's 
recitation  in  the  FEIS  of  the  anticipated 
economic  benefits  of  the  Rule  is  not 
imdertaken  to  assist  in  the  choice 
among  environmental  different 
alternatives.  The  FEIS  discusses  the 
expected  economic  benefits  of  the  Rule 
in  a  broader  context,  noting  that  "[t]he 
most  important  socioeconomic  effect  of 
the  proposed  rule  is  expected  to  be 
potentially  large  benefits  to  ratepayers 
and  to  the  economy  as  a  whole."  *** 
The  authorities  cited  by  the  Joint 
Commenters  do  not  alter  this 
conclusion.  The  Commission  is  not 
using  the  benefits  of  the  Rule  as  a 
selling  point  to  go  forward  with  the 
action  while  ignoring  disadvantages  that 
might  flow  from  it.  The  FHS  fully 
examines  the  impacts  of  the  Rule  and 
concludes  that  implementation  of  the 
Rule  will  not  result  in  adverse 
environmental  consequences.  The  Joint 
Commenters  disagreement  is  with  this 
substantive  conclusion,  not  with  the 
alleged  failure  to  conduct  a  cost-benefit 
analysis.  Their  disagreement  does  not 
mean,  however,  that  the  Commission 
has  ignored  the  disadvantages  that  Joint 
Commenters  assert  would  flow  from  the 
Rule.  In  brief,  as  disctissed  throughout 
the  FEIS,  Order  No.  888,  and  this  order 
on  rehearing,  the  Commission  has 
examined  the  impacts  of  the  Rule  and 


•*>FEISalS-64. 
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concluded  that  it  will  not  result  in 
environmental  harms. 

Thus,  even  under  the  broadest 
possible  interpretation  of  the  cost- 
benefit  analysis  requirement,  the 
Commission  has  evaluated  the  benefits 
of  the  Rule  against  its  impacts  and 
concluded  that  the  benefits  are  likely  to 
be  significant  and  that  the  impacts  are 
likely  to  be  insignificant.*** 

The  D.C.  Circuit  rejected  the 
underlying  argument  advanced  here  by 
the  Joint  Commenters  in  Public  Utilities 
Commission  of  the  State  of  California  v. 
FERC.  900  F.2d  269  (DC.  Cir.  1990). 
There,  California  contended  that  the 
Commission  did  not  comply  with  NEPA 
in  granting  an  Optional  Expedited 
Certificate  (OEC)  permitting 
construction  of  a  natural  gas  pipeline. 
California  argued  that  the  Commission 
could  not  have  balanced  the  adverse 
environmental  effects  against  the  need 
for  the  project  because  under  the  OEC 
procedures  it  made  no  particularized 
inquiry  into  the  economic  benefits  of 
the  pipeline.  The  court  responded  that: 

Two  of  our  cases  speak  of  a  NEPA 
requirement  thai  "responsible 
decisionmakers  •     *-    •  fully  advertlj  to  the 
environmental  consequences"  of  a  proposed 
action  and  "decided  that  the  public  benefits 
*     *     *  outweighl  I  thel  |  environmental 
costs."  Illinois  Commerce  Comm'n  v.  ICX^. 
848  F.2d  1246, 1259  (D.C.Cir.l988):  Jones  v. 
District  of  Columbia  Redevelopment  Land 
Agency.  499  F.2d  502.  512  (D.C.Cir.l974). 
Though  the  Commission  engaged  in  an 
"individualized  consideration  and  balancing 
of  environmental  factors,"  as  required  by 
Calvert  Cliffs'  Coord.  Comm.  v.  United  States 
Atomic  Energy  Commn.  449  F.2d  1109, 1115 
(D.CCir.l971),  its  evaluation  of  the 
nonenviroomental  aspects  of  the  pipeline 
%vas  not  individualized.  As  to  them  the 
Commission  stated  that  "the  interests  of  the 
public  auticulated  in  our  adoption  of  the 
optional  certificate  process  [i.e..  Order  No. 
436]  outweigh,  on  balance,  the  relatively 
insubstantial  environmental  harm  which  will 
result  &x>m  a  properly  mitigated  VVyCal 
Pipeline."  Mo/ave  Pipeline  Co..  46  FERC  at 
61,168  (emphasis  added). 

California's  insistence  on  a  |>articularized 
assessment  of  non-environmental  features 
finds  no  support  in  the  statutory  language. 
See  NEPA  §  102,  42  U.S.C.  §  4332  (requiring 
the  agency  to  consider  a  variety  of 
environmental,  not  economic,  factors).  Its 
theory  would  disable  any  number  of  efforts 
at  streamlining  the  resolution  of  regulatory 
issues  that  have  nothing  to  do  with  the 
environment.  An  agency's  primary  duty 
under  the  NEPA  is  to  "take(|  a  'hard  look'  at 


•**In  point  of  fact,  the  overall  thnisl  of  the  FEIS 
is  to  anatyze  and  discuss  th«  protected  costs  of  the 
Rule.  The  discussion  of  the  projected  lienefits  of  the 
Rule  comprise  a  liny  fraction  of  that  discussion. 
The  (oint  Conunenlers  dissatisfaction  with  the 
results  of  the  analysis  does  not  mean  that  the 
proiected  impacts  of  the  Rule  were  not  discusaed 
in  full. 


environmental  consequences."  Kleppe  v. 
Sierra  Club.  427  U.S.  390,  410  n.  21,  96  S.Ct. 
2718,  2730  n.  21,  49  L.Ed. 2d  576  (1976).  We 
will  not  extend  that  statute  well  beyond  its 
realm  so  as  to  create  unnecessary  conflicts 
with  others.  |»*'] 

Thus,  an  agency  need  not  conduct  a 
[>articularized  assessment  of  the 
nonenvironmental  features  of  a 
proposal,  in  particular  its  economic 
benefits  or  costs.  The  Commission 
nonetheless  examined  the  potential 
costs  of  the  Rule  and  determined  that 
those  costs  will  be  very  small  and  may 
be  positive  instead  of  negative  in  any 
event.  The  Commission  has  also 
examined  the  benefits  of  the  project  and 
concluded  that  it  will  have  substantial 
benefits.  Accordingly,  the  request  for 
rehearing  is  denied. 

H.  Socioeconomic  Impacts 

The  FEIS  examines  the  socioeconomic 
impacts  of  the  Rule,  including  whether 
the  Rule  will  result  in  regional  shifts  in 
economic  activity  (especially  electric 
generation  and  coal  mining).***  The 
analysis  demonstrates  that  an  effect  of  a 
more  competitive  industry  may  be 
increased  use  of  existing  electric 
generating  facilities.  Consequently,  it 
seems  likely  that  those  who  supply  fuel 
to  existing  plants  could  see  a  higher 
demand  for  their  output  as  a  result  of 
the  Rule.  The  FEIS  notes  that  this  might 
not  be  true  in  all  places,  however,  if 
factors  such  as  changes  in 
environmental  standards  work  in  the 
opposite  direction.  The  FEIS  does  not 
attempt  to  measure  local  or  site-specific 
impacts  given  the  speculative  nature  of 
such  impacts. 

The  FEIS  also  notes  that  open  access 
could  lead  to  changes  in  employment 
patterns,  but  concludes  that  it  is  highly 
uncertain,  however,  which  changes  are 
likely  to  result  from  restructuring.*** 
The  FEIS  notes  that  some  changes 
should  lead  to  cost  reductions  that  will 
tend  to  increase  jobs  in  other  industries, 
as  well  as  lower  rates  for  other 
consumers.  Lower  power  bills  can  make 
other  industries  more  competitive  and 
lead  them  to  increase  employment. 

The  FEIS  also  notes  that  the  Rule  is 
only  part  of  the  restructuring  currently 
a^ecting  the  industry.  Employment  in 
traditional  utilities  has  fallen  in  recent 
years.  Developments  at  the  state  and 
federal  levels  will  increase  competition 
in  the  industry  even  without  the  Rule. 
Given  the  highly  uncertain  nature  of 
future  developments  in  the  electric 
industry  and  the  complex,  dynamic 
economic  issues  involved,  the  FEIS 


»•'  Public  Utilities  Commission.  900  F  2d  at  282 
(brackets,  ellipses,  and  emphasis  in  original). 
•"  FHS  at  5-64  and  5-75  through  5-76. 
•"Id.  at  5-75  through  5-76. 


concludes  that  any  quantitative  estimate 
of  changes  in  employment  (or  even  the 
direction  of  change)  would  be  highly 
speculative. 

Rehearing  Requests 

The  PA  Com  claims  that 
socioeconomic  impacts  that  may  result 
from  regional  economic  shifts  occurring 
as  a  result  of  the  Rule  are  not  adequately 
discussed  in  the  FEIS.  It  states  that 
Order  No.  888  contemplates  a  reduction 
in  the  amount  of  coal-fired  generation, 
and  that  if  Pennsylvania  generation  is 
shut-dowrn  or  dispatched  less  often  in 
favor  of  generation  that  is  not  subject  to 
the  same  environmental  costs  and 
requirements,  less  Pennsylvania  coal 
will  be  mined. 

The  PA  Com  states  that  Permsylvania 
produces  60  million  tons  of  coal  a  year, 
most  of  which  is  purchased  by 
Pennsylvania  electric  utilities.  It  alleges 
that  the  Pennsylvania  coal  industry 
provides  9,200  direct  mining  jobs  and 
9,500  support  service  jobs.  Coal  sales 
contribute  $1.5  billion  to  the 
Pennsylvania  economy  each  year  and 
provide  an  annual  payroll  of  $600 
million.  The  PA  Com  adds  that  if  coal 
production  declines,  the  state  may 
curtail  efforts  to  reclaim  abandoned 
mines  and  coal  refuse  piles. 

The  PA  Com  also  contends  that  social 
obligations  now  borne  by  transmission 
owning  utilities — demand  side 
management  programs,  integrated 
resource  planning,  low-income 
assistance  programs,  and  federal 
envirorunental  mandates — have  an 
impact  upon  price  and  the  market  for 
power,  and  that  utilities  might  view 
these  obligations  as  an  impediment  to 
competition.  It  claims  that  third  parties 
who  wish  to  use  the  transmission 
system  may  balk  if  they  are  required  to 
contribute  to  those  social  goals. 

Finally,  the  PA  Com  claims  that 
functional  unbundling,  open  access  on 
a  comparability  basis,  and  increased 
competition  may  impact  reliability  of 
service.  It  states  that  it  is  concerned  that 
reliability  is  subordinate  to  economic 
concerns,  and  that  if  reliability  is  not  an 
articulated  foundation  of  FERC  actions, 
system  reliability  may  suffer.  It 
concludes  that  the  FEIS  assumes  that 
reliability  will  be  enhanced  by  open 
access,  but  that  this  assumption  is  not 
adequately  explained. 

Commission  Conclusion 

The  PA  Com's  concerns  as  to  the 
alleged  socioeconomic  impacts  of  the 
Rule  are  based  on  a  series  of  tenuous 
economic  "what-ifs."  It  assumes  that  the 
Rule  will  result  in  a  reduction  in 
Permsylvania  generation.  It  assiunes 
from  this  that  less  coal  will  be  mined  in 
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Permsylvania  and  that  Pennsylvania 
will  suffer  adverse  economic 
consequences.  It  then  assumes  that  this 
might  lead  Pennsylvania  to  curtail 
efforts  to  reclaim  abandoned  surface  and 
strip  mines.  No  basis  has  been  shown  to 
support  the  elements  in  this  chain  of 
assumptions.  The  effects  Permsylvania 
fears  are  simply  too  speculative  to 
assess  at  this  time. 

Moreover,  the  PA  Com's  concerns 
stem  from  the  postulated  economic 
impacts  of  the  Rule  rather  than  from  the 
alleged  impact  of  the  Rule  on  the 
physical  environment.  Thus,  its 
concerns  are  not  proper  for 
consideration  in  an  EIS.  The  CEQ  states 
that  socioeconomic  impacts  alone  do 
not  warrant  study  in  an  EIS.*™  The  CEQ 
also  states  that  an  agency  must  make 
reasonable  efforts  in  preparing  an  EIS  to 
acquire  relevant  information  concerning 
socioeconomic  impacts  when  economic 
or  social  and  natural  or  physical 
envirorunental  effects  are  interrelated.*^' 
If  such  effects  are  not  interrelated,  they 
need  not  be  considered.  In  this  case,  the 
PA  Com's  concerns  stem  from  what  it 
anticipates  will  he  the  economic  impact 
of  the  Rule  on  Pennsylvania,  and  not 
from  the  natural  or  physical 
environmental  impacts  of  the  Rule. 
Thus,  these  concerns  are  not  proper  for 
consideration  in  an  EIS.*'^ 


•™The  CEQ  regulaUons.  40  CFR  1508.14  (1996), 
State  that  "economic  or  social  effects  are  not 
intended  by  themselves  to  require  preparation  of  an 
environmental  impact  statement."  See  also 
Panhandle  Producers  &  Royalty  Owners  Association 
V.  Economic  Regulatory  AdministraUon.  847  F.2d 
1168,  1179  (5th  Cir.  1988).  Olmstead  Cjtizens  for  a 
Better  Community  v.  United  States,  793  F.2d  201, 
205  (8th  Qr.  1986). 

"'  The  CEQ  regulations.  40  CFR  1508.14  (1996), 
provide  that  "jwjhen  an  environmental  impact 
statement  is  prepared  and  economic  or  social  and 
natural  or  physical  environmental  effects  are 
interrelated,  then  the  environmental  impact 
statement  will  discuss  all  of  these  effects  on  the 
human  environment."  This  limitation  has  been  read 
very  strictly.  In  Stauber  v.  Shalala.  895  F.Supp. 
1178. 1194  (W.D.Wis.l995),  for  example,  the  court 
responded  to  a  claim  that  a  proposed  action  would 
cause  both  environmental  and  socioeconomic 
harms  and  that  for  this  reason  an  EIS  was  necessary. 
The  court  found  that: 

This  assertion  is  insufficient  to  satisfy  the 
"interrelatedness"  requirement  of  §  1508.14. 1  read 
40  CFR.  §  1508.14  to  mean  that  it  is  only  alter  an 
agency  determines  that  the  socioeconomic  impact 
of  the  proposed  agency  action  is  likely  to  cause 
environmental  harms  itself  that  the  agency  needs  to 
discuss  the  socioeconomic  effects  in  the 
environmental  impact  statement.  See  Breckinridge 
V.  Rumsfield.  537  F.2d  864,  866  (6lh  ar.l976) 
faccord).  cert,  denied.  429  U.S.  1061,  97  S.Q.  785, 
50  LEd.2d  777  (1977).  This  reading  fully  comports 
with  the  plain  language  of  the  regulation.  *   *   * 

*^  It  is  interesting  to  note  in  this  regard  that 
Pennsylvania  recently  adopted  electric 
restructuring  legislation  of  its  own  establishing 
retail  wheeling.  It  thus  became  the  fourth  state  in 
the  Northeast  to  do  so:4he  others  are  Massachusetts. 
Rhode  Island,  and  New  Hampshire.  The  legislation 
was  described  by  the  Governor  of  Pennsylvania  as 


The  approach  to  such  issues  is 
perhaps  best  symbolized  by  the 
Supreme  Court's  decision  in 
Metropolitan  Edison  Co.  v.  People 
Against  Nuclear  Energy,  460  U.S.  766 
(1983).  In  that  case,  People  Against 
Nuclear  Energy  (PANE)  contended  that 
NEPA  required  the  Nuclear  Regulatory 
Commission  to  consider  whether 
restarting  the  Three  Mile  Island-1 
nuclear  reactor  after  the  accident  at  the 
Three  Mile  Island- 2  reactor  would 
"cause  both  severe  psychological  health 
damage  to  persons  living  in  the  vicinity, 
and  serious  damage  to  the  stability, 
cohesiveness,  and  well-being  of  the 
neighboring  communities."  *^3  The  coiut 
rejected  this  argument: 

The  theme  of  §  102  is  sounded  by  the 
adjective  "environmental":  NEPA  does  not 
require  the  agency  to  assess  eve;y  impact  or 
effect  of  its  proposed  action,  but  only  the 
impact  or  effect  on  the  environment.  If  we 
were  to  seize  the  word  "environmental"  out 
of  its  context  and  give  it  the  broadest  possible 
definition,  the  words  "adverse  environmental 
effects"  might  embrace  virtually  any 
consequence  of  a  governmental  action  that 
someone  thought  "adverse."  But  we  think  the 
context  of  the  statute  shows  that  Congress 
was  talking  about  the  physical 
environment — the  world  aroiuid  us,  so  to 
speak.  NEPA  was  designed  to  promote 
human  welhre  by  alerting  governmental 
actors  to  the  effect  of  theif  proposed  actions 
on  the  physical  environment. 
*  •   *  Thus,  although  NEPA  states  its  goals 
in  sweeping  terms  of  human  health  and 
welfoie,  those  goals  are  ends  that  Congress 
has  chosen  to  pursue  by  means  of  protecting 
the  physical  environment  C"*] 

Even  though  it  was  not  inciunbent 
upon  it  to  do  so,  the  Commission 
analyzed  the  concerns  raised  by  the  PA 


creating  a  "critical  compeUtive  advantage"  for 
Pennsylvania.  The  Energy  Daily,  December  4, 1996. 

*^> Metropolitan  Edison  Co.,  460  U.S.  at  769. 
PANE  also  asserted  that  NEPA  required 
consideration  of  "(tlhe  perception,  created  by  the 
accident,  that  the  communiUes  near  Three  Mile 
Island  are  undesirable  locations  for  business  or 
industry,  or  for  the  establishment  of  law  or  medical 
practice,  or  homes  compounds  the  damage  to  the 
viability  of  the  communities."  Id.  at  770  n.2. 

"*Id.  at  772-73  (emphasis  in  original)  (footnote 
omiHed).  The  continuing  validity  of  the  argument 
that  socioeconomic  effects  are  to  l>e  considered  in 
an  EIS  if  the  federal  action  has  a  primary  impact 
on  the  natural  environment  is  doubtful.  The  court 
in  Olmsted  Gtizens  for  a  Better  Community  v. 
United  States,  793  FJd  201,  206  (Sth  Or.  1986) 
stated  that: 

lljt  is  unlikely  that  such  a  distinction  survives  the 
recent  Supreme  Court  holding  in  Metropolitan 
Edison.  That  decision,  as  discussed  above,  was 
based  on  congressional  intent,  and  there  is  no 
suggestion  that  Congress  contemplated  that  the 
process  it  designed  to  make  agencies  aware  of  the 
consequences  of  their  actions  with  regard  to  the 
physical  environment  would  be  converted  into  a 
process  for  airing  general  policy  objections  anytime 
the  physical  environment  was  implicated.  Such  a 
rule  would  divert  agency  resources  away  from  the 
primary  statutory  goal  of  protecUng  the  physical 
environment  and  natural  resources.  *   *  * 


Com  to  the  extent  it  was  practicable  ti) 
do  so.  The  impacts  of  the  Rule  on  future 
levels  of  coal-fired  generation  in 
Pennsylvania  or  on  employment  in  A 
specific  geographic  area  or  in  a  specific 
economic  sector  are  infhienced  by  a 
virtually  unlimited  roster  of  other 
factors,  and  thus  are  too  speculative  to 
be  useful. 

/.  Coastal  Zone  Management  Act 

Order  No.  888  found  that  the  Rule 
does  not  constitute  a  federal  activity 
subject  to  compliance  with  the  Coastal 
Zone  Management  Act,  16  U.S.C.  §  1451 
et  seq.  (CZMA).  "^  Order  No.  888 
concluded  that: 

Connecticut  has  in  any  event  waived  its 
right  to  request  a  consistency  determination 
for  the  Commission's  rulemaking. 
Connecticut's  coastal  management  program's 
list  of  federal  agency  activities  likely  to 
require  a  consistency  determination  does  not 
(for  good  reason)  describe  rulemakings  of  this 
kind,  and  the  rule  will  not  "result  in  a 
significant  change  in  air  or  water  quality 
within  the  management  area"  (the  program's 
catch-all  category).  In  addition,  Connecticut 
did  not  notify  the  Commission  of  its 
conclusion  that  the  Rule  requires  a 
consistency  determination  until  well  after  45 
days  from  receipt  of  several  notices  of  the 
rulemaking  proceeding.  Consequently, 
pursuant  to  15  CFR  930.35(b),  Connecticut 
has  in  any  event  waived  its  right  to  request 
a  consistency  determination  for  this 
rulemaking.  1  *'"'] 

Rehearing  Requests 

The  Connecticut  Department  of 
Enviroiunental  Protection  (Coimecticut 
DEP)  requests  that  the  Commission 
determine  whether  Order  No.  888  is  a 
federal  activity  requiring  a  coastal 
consistency  determination,  determine 
whether  the  Rule  is  consistent  with 
Cormecticut's  coastal  management  plan 
(CMP),  and  consider  the  impacts  that 
promoting  competition  and  altering 
transmission  and  generation  patterns 
may  have  on  water  quality  in  the  Long 
Island  Sound.  The  Coimecticut  DEP  also 
requests  that  the  Commission  mitigate 
potential  increases  in  nitrogen  and 
sulphur  oxide  emissions  occurring  as  a 
result  of  the  Rule. 

Commission  Conclusion 

On  Augtist  20.  1996,  the  Commission 
responded  to  the  Coimecticut  DEP, 
issuing  a  consistency  determination  and 
a  negative  determination.  The  response 
notes  that  the  FEIS  focuses  on  the 
concerns  raised  by  the  Connecticut  DEP 
and  concludes  that  the  most  important 
factor  determining  changes  in  future 
emissions  is  the  relative  competitive 


"'FERC  Stats.  &  Regs,  at  31.895:  mimeo  at  754. 
"•  W.  at  31.895-96;  mimeo  at  755-56  (footnote 
omitted). 
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position  [e.g.,  price)  of  coal  and  natural 
gas.  Depending  on  the  relative  prices  of 
these  fuels,  emissions  from  electric 
generating  facilities  may  increase 
slightly  or  decrease  slightly.  Regional 
effects,  including  those  for  the  region 
encompassing  Connecticut,  are 
projected  to  be  similar.  The  response 
also  notes  that  these  estimates  fall 
within  the  "noise"  level  of  the  model. 
That  is,  they  are  smaller  than  the 
uncertainties  in  the  science  underlying 
the  model. 

Thus,  the  response  concludes  that  the 
Rule  will  not  have  an  effect  on  the  land 
and  water  uses  or  natural  resources  of 
Connecticut.  Accordingly,  the 
Commission  issued  a  negative 
determination  pursuant  to  the 
regulations  implementing  the  CZMA.  15 
CFR  930.35(d).  «" 

The  response  also  notes  that  even  if 
the  Rule  were  to  have  a  minimal  effect 
on  Connecticut's  coastal  zone,  the  Rule 
is  consistent  to  the  maximum  extent 
practicable  with  the  enforceable  policies 
of  the  Connecticut  Coastal  Management 
Plan  (Connecticut  Plan).  The 
Connecticut  Coastal  Management  Act 
and  supporting  policies  which  provide 
the  basis  for  the  Connecticut  Plan 
require  that  activities  be  consistent  with 
the  Clean  Air  Act.  The  Connecticut  Plan 
provides  that  activities  are  not  assumed 
to  directly  a^ect  Connecticut,  and  thus 
do  not  require  a  consistency 
determination,  unless  they  "would 
result  in  a  significant  change  in  air  or 
water  quality." 

The  August  20.  1996  response 
concludes  that  the  Rule  is  consistent 
with  the  requirements  of  the  Clean  Air 
Act  and  will  not  result  in  a  significant 
change  in  air  or  water  quality  in 
Connecticut.  In  fact,  depending  on  the 
future  prices  of  fuel,  the  Rule  is  equally 
likely  to  improve  air  quality  over 
Connecticut  and  decrease  emissions 
deposition  in  the  waters  of  the  Long 
Island  Sound.  Thus,  the  Rule  is 
consistent  with  the  Connecticut  Plan 
regardless  of  any  slight  effects  it  may 
have. 

Finally,  the  response  notes  that  the 
action  sought  by  Connecticut  DEP  to 
ensure  consistency  with  the  Cormecticut 
Plan  has  already  been  taken  in  any 


*^  In  issuing  a  negative  detennination,  the 
Commission  noted  that  it  questioned  whether  the 
CZMA  applies  to  economic  regulatory  activities 
involving  interstate  electric  rales  and  service.  The 
Commission  also  noted  that  Connecticut  had 
waived  its  right  to  request  a  consistency 
determination  or  negative  determination  by  failing 
to  notify  the  Commission  of  its  request  within  45 
days  bom  receipt  of  the  notice  of  the  federal 
activity.  The  Commission  concluded  that  it  did  not 
waive  those  arguments  by  providing  Connecticut 
with  a  consistency  determination  and  negative 
determination. 


event.  Following  issuance  of  the  Rule, 
EPA,  the  federal  agency  charged  with 
implementing  the  Clean  Air  Act,  stated 
that  it  would  use  its  authority  to 
comprehensively  address  NOx 
emissions,  including  any  potential 
incremental  increases  in  emissions  that 
might  result  from  implementation  of  the 
Rule,  in  the  37-state  region  that  makes 
up  the  Ozone  Transport  Assessment 
Group.  This  region  includes 
Connecticut.  In  an  Order  issued  May  29, 
1996,  the  Commission  agreed  to 
examine  the  issue  of  mitigation  of  the 
impacts,  if  any,  of  the  Rule  in  the  event 
that  EPA  and  the  OTAG  states  are 
unsuccessful  in  addressing  the  NOx 
problem. 

Thus,  the  FEIS  demonstrates  that  the 
Rule  will  not  have  an  effect  on  any  land 
or  water  use  or  natural  resource  of 
Connecticut's  coastal  zone.  Moreover, 
the  Rule  is  consistent  with 
Connecticut's  CMP.  Finally,  EPA  and 
the  Commission  have  taken  the  action 
sought  by  Connecticut  DEP  to  ensiu-e 
consistency  with  Coimecticut's  CMP. 
These  actions  fully  address  Connecticut 
DEP's  coastal  zone  concerns. 

VI.  Regulatory  Flexibility  Act 
Certificatipn 

The  Regulatory  Flexibility  Act 
(RFA)  "^^  requires  rulemakings  to  either 
contain  a  description  and  analysis  of  the 
effect  that  the  proposed  or  final  rule  will 
have  on  small  entities  or  to  contain  a 
certification  that  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
the  Open  Access  and  Stranded  Cost 
Final  Rules,  the  Commission  certified 
that  the  final  rules  would  not  impose  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.*^^ 

NRECA  and  SBA  question  this 
certification.***'  According  to  NRECA 


"»5  use.  5601-612. 

■^Open  Access  Rule.  61  FR  21540  at  21691  (May 
10.  1996).  F^RC  Stats,  k  Regs  1  31.036  at  31.898 
U996). 

"""The  SBA  filed  its  Request  for  Rehearing  on 
lune  10,  1996,  after  the  statutory  deadline  for  the 
Tiling  of  such  a  pleading.  Accordingly,  we  will  not 
accept  its  pleading  as  a  request  for  rehearing  but 
will,  instead,  treat  it  as  a  motion  for 
reconsideration 

On  November  1,  1996.  NRECA  filed  a  supplement 
to  its  Requests  for  Rehearing  and  Clarifications.  We 
will  reject  the  supplement  to  the  request  for 
rehearing  as  barred  by  the  30  day  lime  limit  for 
filing  petitions  for  reconsideration.  Neither  the 
Commission  nor  the  courts  can  waive  a  failure  to 
comply  with  the  statute.  See  Platte  River  Whooping 
Crane  Critical  Habitat  Maintenance  Trust  v.  FERC. 
876  F.2d  109,  113  (D.C  Cir.  1989):  Tennessee  Gas 
Pipeline  Company  v.  F'ERC.  871  F.  2d  1099.  1 107 
(DC.  Qr.  1989);  Boston  Gas  Company  v.  F^RC,  575 
F.2d  975  (1st  Cir.  1978).  Accord  Commonwealth 
Electric  Company  v.  Boston  Edison  Company.  46 
FERC  1 61,253  at  61,757.  rehg  denied.  47  FERC 
161,118  (1989).  We  will  accept  NRECA  t 
supplemental  request  for  clariHcations. 


there  are  about  1.000  rural  electric 
cooperatives  and  2.000  municipal 
electric  systems,  most  of  which  meet  the 
RFA  definition  of  small  electric  entity. 
NRECA  states  that  the  Commission  has 
imposed  open  access,  OASIS  and  code 
of  conduct  requirements  on  non-public 
utilities.  NRECA  maintains  that  if  non- 
public utilities  do  not  meet  these 
requirements,  "they  will  not  retain 
access  over  the  long-term  to  the  nation's 
bulk  power  transmission  grid — access 
they  must  have  if  they  wish  to  stay  in 
business."""' 

NRECA  also  contends  that  the 
stranded  cost  issue  will  affect  small 
non-public  utilities  "any  time  a  non- 
public utility  is  required  to  render 
reciprocal  transmission  service,  and 
loses  a  customer  as  a  result  of  rendering 
that  service,  or  a  TDU  [transmission 
dependent  utility]  loses  a  customer  to 
an  open  access  public  utility 
transmission  provider."*"  NRECA 
asserts  that  both  the  OASIS  Final  Rule 
and  the  Capacity  Reservation  Tariff 
NOPR**-*  will  substantially  burden 
small  non-public  utilities.**''  NRECA 
further  maintains  that  the  Commission's 
waiver  provisions  will  not  alleviate  the 
burden  on  small  utilities.  It  states  that 
filing  a  waiver  request  with  the 
Commission  is  burdensome  for  small 
utilities. 

SBA  states  that  30  percent  (50  of  166) 
of  public  utilities  are  small  under  the 
SBA's  definition  of  a  small  public 
electric  utility.**'  SBA  contends  that  if, 
as  the  Commission  has  found,  11 
percent  of  public  utilities  are  small,  the 
Final  Rules  will  still  affect  a  significant 
number  of  small  public  utilities. 

SBA  challenges  the  Commission's 
reliance  on  Mid-Tex  Electric 
Cooperative,  Inc.  v.  F£/?C.***  It  contends 
that  the  Commission  should  have 
analyzed  the  probable  effect  of  the  Final 
Rules  on  small  businesses  by  projecting, 
perhaps  on  the  model  of  the  deregulated 


"I  NRECA  at  42-43. 

•"NRECA  at  44 

"^Capacity  Reservation  Open  Access 
Transmission  Tariffs.  Notice  of  Proposed 
Rulemaking,  IV  FERC  StaU.  &  Regs  Proposed 
Regulations  1  32,519  (1996).  61  FR  21847  (May  10. 
1996)  (Capacity  Reservation). 

»*We  will  discuss  NRECAs  arguments 
concerning  the  OASIS  Final  Rule  in  our  order  on 
rehearing  in  that  proceeding.  We  reject  NRECA's 
reference  to  the  Capacity  Tariff  Reservation  NOPR 
as  inapposite  to  this  proceeding.  We  have  invited 
comments  on  the  proposed  Capacity  Reservation 
Open  Access  Transmission  Tariffs  (Capacity 
Reservation,  IV  FERC  Stats.  &  Regs,  Proposed 
Regulations  at  33,235.  61  FR  21847  at  21853)  and 
will  discuss  those  comments  in  the  appropriate 
proceeding. 

•»'  SBA  Request  for  Reconsideration  at  5.  The 
SBA  defines  a  small  public  electric  utility  as  one 
that  disposes  of  4  Million  MWh  per  year.  13  CFR 
121.201. 

"•773  F.2d  327  (D.C  Cir,  1985)  [MidTex). 


Federal  Register  /  Vol.  62,  No.  50  /  Friday,  March  14,  1997  /  Rules  and  Regulations  12459 


telecommunications  industry,  how 
many  small  electric  utilities,  as  the  SBA 
defines  that  term,  would  enter  the 
deregulated  electric  utility  market. 

Commission  Conclusion 

A.  Docket  No.  RM95-6-C00  (Open 
Access  Final  Rule) 

1.  Public  Utilities 

In  the  Open  Access  Final  Rule  we 
determined  that  the  Rule  applies: 

to  public  utilities  that  own,  control  or  operate 
interstate  transmission  facilities,  not  to 
electric  utilities  per  se.  The  total  number  of 
public  utilities  that,  absent  waiver,  would 
have  to  have  open  access  tariffs  on  file  is  166. 
Of  these,  only  50  public  utilities  dispose  of 
4  million  MWh  or  less  pier  year.  Eliminating 
those  utilities  that  are  affiliates  of  other 
utilities  whose  sales  exceed  4  million  MWh 
or  less  per  year,  or  are  not  independently 
owned,  the  total  number  of  public  utilities 
affected  by  the  Open  Access  Final  Rule  that 
qualify  under  the  SBA's  definition  of  small 
electric  utility  is  19  or  11  piercent  of  the  total 
number  of  public  utilities  that  would  have  to 
have  on  file  open  access  tariffs.**' 

We  do  not  agree  with  the  SBA  that  11 
percent  of  all  of  the  public  utilities  that 
would  have  to  file  open  access  tariffs 
with  us  is  a  significant  number.  Also, 
the  SBA  has  overlooked  several  of  the 
other  findings  we  made  as  to  the 
possible  effect  of  the  Open  Access  Final 
Rule  on  small  public  utilities.  As  we 
noted,  of  the  19  public  utilities  that 
would  come  within  the  SBA's  definition 
of  small  electric  utility,  five  have 
already  filed  open  access  tariffs  with  the 
Commission,  so  that  the  effect  of  the 
Open  Access  Rule  on  these  utilities 
should  not  be  significant.*** 

Further,  the  Commission  is  specifying 
the  non-rate  terms  and  conditions  of  the 
tariffs  that  public  utilities  must  file,  so 
all  public  utilities  need  to  do  is  file  a 
rate,  and  the  small  public  utilities  with 
open  access  tariffs  already  on  file  with 
us  need  not  even  do  that.  They  may 
elect  to  continue  service  under  the  Open 
Access  Final  Rule's  non-rate  terms  and 
conditions  at  their  existing  rates.  In  our 
Final  Rule  we  estimated  that  the  cost  for 
filing  a  rate  would  not,  on  average, 
exceed  one  half  of  one  percent  of  total 
annual  sales  for  small  electric 
utilities,**^  which  is  not  a  significant 
economic  impact. 

We  disagree  with  SBA  that  our 
reliance  on  Mid-Tex  is  misplaced.  In 
Mid-Tex,  the  court  accepted  the 
Commission's  conclusion  that  virtually 
all  of  the  public  utilities  that  the 
Commission  regulates  do  not  fall  within 


the  RFA's  meaning  of  the  term  "small 
entities."  Mid-Tex  involved  a  rule  that 
applies  to  all  public  utilities.  The  Open 
Access  Final  Rule  applies  to  only  those 
public  utilities  that  own,  control  or 
operate  interstate  transmission  facilities, 
which  are  a  subset  of  the  group  of 
public  utilities  for  which  Mid-Tex  did 
not  require  the  preparation  of  a 
regulatory  flexibility  analysis.**? 

SBA  attempts  to  distinguish  Mid-Tex 
by  postulating  that  the  Commission 
should  have  attempted  to  predict  how 
many  new  entrants  into  a  deregulated 
market  would  be  small  electric  utilities, 
within  the  SBA's  meaning  of  that  term. 
Mid-Tex  held  just  the  opposite,  deciding 
squarely  that  an  agency  need  only 
consider  the  businesses  that  a  regulation 
directly  affects.*"  There  is  no  precedent 
for  SBA's  suggestion  that  the 
Commission  must  engage  in  a 
hypothetical  projection  of  how  many 
entrants  likely  to  enter  a  deregulated 
market  may  be  small  electric  utilities, 
and  we  know  of  no  satisfactory  way  of 
making  such  a  projection.  Entry  into  the 
telecommunications  industry,  which  the 
SBA  offers  as  a  model,  involves  very 
different  costs,  distribution  and 
marketing  patterns  and  entirely  different 
technology.  There  is  no  way,  from 
looking  at  what  has  happened  in  the 
telecommunications  industry,  that  the 
Commission  could  project,  with  any 
degree  of  accuracy,  how  many  small 
electric  utilities,  if  any,  will  enter  the 
market  following  the  effective  date  of 
the  Final  Open  Access  Rule. 

Finally,  SBA  overiooks,  and  NRECA 
unreasonably  discounts,  the  effect  that 
the  Commission's  waiver  rules  have  on 
relieving  the  burden  of  the  Open  Access 
Final  Rule  on  small  entities.*'^  The 
Commission  has  recently  issued  a 
number  of  orders  waiving  the 
requirements  of  the  Open  Access  Final 
Rule  for  a  number  of  small  electric 
utilities.**^  As  these  cases  show,  the 
Commission  is  carefully  evaluating  the 


u'FERC  Stats.  &  Regs,  at  31,897  (1996Xfbotiiotes 
omitted):  mimeo  at  758-59. 
»»»W.  atn.1078. 
•*»W.  atn.1081. 


*^  Mid-Tex,  773  F.  2d  at  340-43. 

"^The  Commission's  waiver  policy  follows  the 
SBA  definition  of  small  electric  utility.  See  5  U.S.C. 
§601(3)  and  601(6)  and  15  U.S.C  §632(a).  The  RFA 
defines  a  small  entity  as  one  that  is  independently 
owned  and  not  dominant  in  its  field  of  operaUon. 
See  15  U.S.C.  §  632(a).  The  SBA  defines  a  small 
electric  utility  as  one  that  disposes  of  4  million 
MWh  or  less  of  electric  energy  in  a  given  year.  See 
13  CFR  121.601  (Major  Group  49-^ectric.  Gas  and 
Sanitary  Services)  (1995). 

»»'  Northern  Sutes  Power  Company.  76  FERC 
161.250  (1996):  Central  Electric  Cooperative.  e(  o^.. 
77  FERC  1 61.076  (1996):  Black  Creek  Hydro,  et  al.. 
77  FERC  61.232  (1996);  Dakota  Electric  AssociaUon. 
et  al..  78  FERC  161.117  (1997);  Soyland  Power 
Cooperative.  Inc..  et  al.,  78  FERC  1 61 ,095  (1997); 
Niobrara  Valley  Electric  Membership  Cooperation. 
Docket  Nos.  OA96-146-001  and  ER97-1412-000. 
Letter  Order  issued  Febrtiary  26.  1997. 


effect  of  the  Open  Access  Final  Rule  on 
small  electric  utilities  and  is  granting 
waivers  where  appropriate,  thus 
mitigating  the  economic  effect  of  that 
rule  on  small  entities.  Indeed,  as  we 
noted  in  Order  No.  888,  5  small  public 
utilities  previously  had  filed  open 
access  tariffs,  and  we  have  since,  in  the 
cases  cited  above,  granted  waivers  to 
approximately  1 7  small  public 
utilities.*** 

2.  Non-Public  Utilities 

We  disagree  with  NRECA's  argument 
that  Order  No.  888  imposes  burdens 
upon  non-public  utilities.  As  we  noted 
in  the  Final  Rule,  we  do  not  have 
jurisdiction  to  regulate  non-public 
utilities'  rates,  terms  and  conditions  of 
transmission  service  under  sections  205 
and  206  of  the  FPA,  and  there  is  no 
requirement  in  Order  No.  888  that  non- 
public utilities  file  open  access  tariff.**' 

In  addition,  under  the  waiver 
provisions  of  the  Open  Access  Final 
Rule,  small  non-public  utilities  may 
seek  waiver  from  the  reciprocity 
provision.  As  reflected  in  the  cases  cited 
above,  the  Commission  has  granted 
waivers  of  the  reciprocity  provision  to 
10  small  non-public  electric  utilities 
and  issued  disclaimers  of  jurisdiction 
with  respect  to  19  small  electric 
utilities,  thus  mitigating  the  effect  of  the 
Open  Access  Final  Rule  on  small  non- 
public electric  utilities. 

B.  Docket  No.  RM94-7-000  (Stranded 
Cost  Final  Rule) 

1.  Public  Utilities 

No  rehearing  requests  addressed  this 
matter. 

2.  Non-Public  Utilities 

In  Order  No,  888,  the  Commission 
indicated  that  the  Stranded  Cost  Final 
Rule  will  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  non-public  utility  small 
entities  because  the  stranded  cost  issue 
would  only  arise  in  a  proceeding  under 
sections  211  and  212  of  the  FPA  when, 
in  directing  transmission,  the 
Commission  addresses  the  stranded  cost 
issue  in  determining  a  just  and 
reasonable  rate.  NRECA  counters  that 
the  stranded  cost  issue  will  "arise:  any 
time  a  non-public  utility  is  required  to 


*** These  total  more  that  the  19  small  public 
utilities  we  referenced  in  Order  No.  .888  because, 
since  the  issuance  of  that  order,  several  entities 
have  repaid  their  RUS-financed  debt  and  become 
public  uUlities  subject  to  our  jurisdiction  and 
several  new  pubUc  utiliUes  have  been  created  as  the  • 
result  of  the  construction  of  new  facilities. 

•"See  United  Distribution  Companies  v.  FERC. 
88  F.3d  1105,  1170  duly  16.  1996)  ('FERC  had  no 
obligation  to  conduct  a  small  entity  impact  analysts 
of  effect*  on  enUties  which  it  does  not  regulate."). 
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render  reciprocal  transmission  service, 
and  loses  a  customer  as  a  result  of 
rendering  that  service,  or  a  TDU  loses  a 
customer  to  an  open  access  public 
utility  transmission  provider."  *** 
NRECA  submits  that  the  adverse 
economic  impact  on  small  non-public 
utilities  will  "arise"  from  the  stranding 
of  costs,  not  from  the  utilities* 
participation  in  proceedings  at  the 
Commission,  and  that  the  Commission 
"cannot  in  good  conscience  fail  at  least 
to  probe  the  potential  adverse  economic 
impact  on  small  non-public  utilities  of 
the  stranded  costs  they  incur  as  a  direct 
result  of  Order  No.  888." 

Notwithstanding  NRECA's  argument 
that  small  non-public  utilities  may 
experience  stranded  costs  outside  of  a 
section  211/212  proceeding,  as  we 
explain  in  Section  IV.J.l,  supra,  our 
jurisdiction  over  the  recovery  of 
stranded  costs  by  non-public  utilities, 
and  thus  our  ability  to  permit  an 
opportunity  for  recovery  of  such  costs, 
is  limited  by  statute.  With  the  exception 
of  our  section  210  interconnection  and 
sections  211-212  transmission  rate 
jurisdiction,  we  do  not  have  jurisdiction 
over  the  rates  of  non-public  utilities. 
Because  the  stranded  cost  issue  would 
primarily  arise  as  to  non-public  utilities 
over  which  the  Commission  has 
jurisdiction  in  a  proceeding  under 
sections  211  and  212  of  the  FPA  when, 
in  directing  transmission,  the 
Commission  addresses  the  stranded  cost 
issue  in  determining  a  just  and 
reasonable  rate,*'^  we  concluded  that 
the  Stranded  Cost  Final  Rule  will  not 
impose  a  significant  economic  impact 
on  a  substantial  number  of  non-public 
utility  small  entities. 

Because  the  Commission  does  not 
have  rate  jurisdiction  over  non-public 
utilities  other  than  through  sections  210, 
211  and  212.  the  Commission  does  not 
have  the  authority  to  allow  them  to 
recover  stranded  costs  other  than 
through  rates  set  under  section  212. 
However,  we  clarify  that  nothing  in  the 
Final  Rule  was  intended  to  preclude 
non-public  utilities  from  including 
stranded  cost  provisions  in  volimtary 
reciprocity  tariRis  or  from  otherwise 
recovering  stranded  costs  under 
applicable  law.  Thus,  a  non-public 
utility  that  chooses  voluntarily  to  offer 
an  open  access  tariff  for  purposes  of 
demonstrating  that  it  meets  the 
reciprocity  provision  can  include  a 
stranded  cost  provision  in  its  tariff. 
However,  adjudication  of  any  stranded 


cost  claims  under  that  tariff  is  not 
subject  to  the  Commission's 
jurisdiction.*'*  If  a  non-public  utility 
wishes  to  recover  stranded  costs 
pursuant  to  a  tariff  or  otherwise,  it  can 
seek  to  do  so  subject  to  the  review  of  the 
appropriate  regulatory  or  judicial 
authority. 

VII.  Information  Collection  Statement 

Order  No.  888  contained  an 
information  collection  statement  for 
which  the  Commission  obtained 
approval  from  the  Office  of  Management 
and  Budget  (OMB).*^  Given  that  this 
order  on  rehearing  makes  only  minor 
revisions  to  Order  No.  888.  none  of 
which  is  substantive,  OMB  approval  for 
this  order  will  not  be  necessary. 
However,  the  Commission  will  send  a 
copy  of  this  order  to  OMB,  for 
informational  purposes  only. 

The  information  reporting 
requirements  under  this  order  are 
virtually  unchanged  from  those 
contained  in  Order  No.  888.  Interested 
persons  may  obtain  information  on  the 
reporting  requirements  by  contacting 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E., 
Washington.  DC.  20426  [Attention 
Michael  Miller,  Information  Services 
Division,  (202)  208-14151.  and  the 
OfBce  of  Management  and  Budget 
(Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission  (202) 
395-3087). 

Vm.  Effective  Date 

Changes  to  Order  No.  888  made  in 
this  order  on  rehearing  will  become 
effective  on  May  13,  1997. 

List  of  Subjects  18  CFR  Part  35 

Electric  power  rates.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements. 

By  the  Commission.  Commissioners 
Hoecker  and  Massey  dissented  in  part  with 
separate  statements  attached. 
Lois  D.  Cashell. 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  part  35,  chapter  I, 
title  18  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 


"•NRECA  at  44. 

•"Stranded  costs  could  tlso  concaivably  arise  as 
a  result  of  an  ordered  interconnection  under  section 
210.  However,  the  rales  for  such  an  interconnection 
would  be  established  pursuant  to  section  212  and 
could  therefore  also  include  stranded  costs. 


"*  Although  the  Commission  would  not 
determine  the  rate,  including  the  stranded  cost 
component  of  the  rate,  of  a  non-public  utility,  we 
would  review  a  public  utility's  claim  that  it  is 
entitled  to  deny  service  to  a  non-public  utility 
because  the  stranded  cost  component  of  the  non- 
public utility's  transmission  rate  is  being  applied  in 
a  way  that  violates  the  principle  of  comparability. 

***One  need  not  respond  to  a  collection  of 
information  unless  it  displays  a  valid  OMB  control 
number.  The  OMB  control  number  for  this 
coUactioo  of  information  is  1902-0096. 


PART  35— FIUNG  OF  RATE 
SCHEDULES 

1.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r,  2601- 
2645.  31  U.S.C.  9701;  42  U.S.C.  7101-7352. 

2.  Part  35  is  amended  by  revising 
§  35.26  to  read  as  follows: 

$  35.26    Recovery  of  stranded  costs  by 
public  utilities  and  transmitting  utilities. 

(a)  Purpose.  This  section  establishes 
the  standards  that  a  public  utility  or 
transmitting  utility  must  satisfy  in  order 
to  recover  stranded  costs. 

(b)  Definitions.— {!)  Wholesale 
stranded  cost  means  any  legitimate, 
prudent  and  verifiable  cost  incurred  by 
a  public  utility  or  a  transmitting  utility 
to  provide  service  to: 

(i)  A  wholesale  requirements 
customer  that  subsequently  becomes,  in 
whole  or  in  part,  an  unbtindled 
wholesale  transmission  services 
customer  of  such  public  utility  or 
transmitting  utility;  or 

(ii)  A  retail  customer  that 
subsequently  becomes,  either  directly  or 
through  another  wholesale  transmission 
purchaser,  an  unbundled  wholesale 
transmission  services  customer  of  such 
public  utility  or  transmitting  utility. 

(2)  Wholesale  requirements  customer 
means  a  customer  for  whom  a  public 
utility  or  transmitting  utility  provides 
by  contract  any  portion  of  its  bundled 
wholesale  power  requirements. 

(3)  Wholesale  transmission  services 
means  the  transmission  of  electric 
energy  sold,  or  to  be  sold,  at  wholesale 
in  interstate  commerce  or  ordered 
pursuant  to  section  211  of  the  Federal 
Power  Act  (FPA). 

(4)  Wholesale  requirements  contract 
means  a  contract  under  which  a  public 
utility  or  transmitting  utility  provides 
any  portion  of  a  customer's  bundled 
wholesale  power  requirements. 

(5)  Retail  stranded  cost  means  any 
legitimate,  prudent  and  verifiable  cost 
incurred  by  a  public  utility  to  provide 
service  to  a  retail  customer  that 
subsequently  becomes,  in  whole  or  in 
part,  an  unbundled  retail  transmission 
services  customer  of  that  public  utility. 

(6)  Retail  transmission  services  means 
the  transmission  of  electric  energy  sold, 
or  to  be  sold,  in  interstate  commerce 
directly  to  a  retail  customer. 

(7)  New  wholesale  requirements 
contract  means  any  wholesale 
requirements  contract  executed  after 
July  11.  1994,  or  extended  or 
renegotiated  to  be  effective  after  July  11, 
1994. 

(8)  Existing  wholesale  requirements 
contract  means  any  wholesale 
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requirements  contract  executed  on  or 
before  July  11, 1994. 

(c)  Recovery  of  wholesale  stranded 
*  costs. — (1)  General  requirement.  A 
public  utility  or  transmitting  utility  will 
be  allowed  to  seek  recovery  of 
wholesale  stranded  costs  only  as 
follows: 

(i)  No  public  utility  or  transmitting 
utility  may  seek  recovery  of  wholesale 
stranded  costs  if  such  recovery  is 
explicitly  prohibited  by  a  contract  or 
settlement  agreement,  or  by  any  power 
sales  or  transmission  rate  schedule  or 
tariff. 

(ii)  No  public  utility  or  transmitting 
utility  may  seek  recovery  of  stranded 
costs  associated  with  a  new  wholesale 
requirements  contract  if  such  contract 
does  not  contain  an  exit  fee  or  other 
explicit  stranded  cost  provision. 

liii)  If  wholesale  stranded  costs  are 
associated  with  a  new  wholesale 
requirements  contract  containing  an  exit 
fee  or  other  explicit  stranded  cost 
provision,  and  the  seller  under  the 
contract  is  a  public  utility,  the  public 
utility  may  seek  recovery  of  such  costs, 
in  accordance  with  the  contract,  through 
rates  for  electric  energy  under  sections 
205-206  of  the  FPA.  The  public  utility 
may  not  seek  recovery  of  such  costs 
through  any  transmission  rate  for  FPA 
section  205  or  211  transmission 
services. 

(iv)  If  wholesale  stranded  costs  are 
associated  with  a  new  wholesale 
requirements  contract,  and  the  seller 
under  the  contract  is  a  transmitting 
utility  but  not  also  a  public  utility,  the 
transmitting  utility  may  not  seek  an 
order  from  the  Commission  allowing 
recovery  of  such  costs. 

(v)  If  wholesale  stranded  costs  are 
associated  with  an  existing  wholesale 
requirements  contract,  if  the  seller 
under  such  contract  is  a  public  utility, 
and  if  the  contract  does  not  contain  an 
exit  fee  or  other  explicit  stranded  cost 
provision,  the  public  utility  may  seek 
recovery  of  stranded  costs  only  as 
follows: 

(A)  If  either  party  to  the  contract  seeks 
a  stranded  cost  amendment  pursuant  to 
a  section  205  or  section  206  filing  under 
the  FPA  made  prior  to  the  expiration  of 
the  contract,  and  the  Commission 
accepts  or  approves  an  amendment 
permitting  recovery  of  stranded  costs, 
the  public  utility  may  seek  recovery  of 
such  costs  through  FPA  section  205-206 
rates  for  electric  energy. 

(B)  If  the  contract  is  not  amended  to 
permit  recovery  of  stranded  costs  as 
described  in  paragraph  (c)(l)(v)(A)  of 
this  section,  the  public  utility  may  file 

a  proposal,  prior  to  the  expiration  of  the 
contract,  to  recover  stranded  costs 
through  FPA  section  205-206  or  section 


211-212  rates  for  wholesale 
transmission  services  to  the  customer. 

(vi)  If  wholesale  stranded  costs  are 
associated  with  an  existing  wholesale 
requirements  contract,  if  the  seller 
under  such  contract  is  a  transmitting 
utility  but  not  also  a  public  utility,  and 
if  the  contract  does  not  contain  an  exit 
fee  or  other  explicit  stranded  cost 
provision,  the  transmitting  utility  may 
seek  recovery  of  stranded  costs  through 
FPA  section  211-212  transmission  rates. 

(vii)  If  a  retail  customer  becomes  a 
legitimate  wholesale  transmission 
customer  of  a  public  utility  or 
transmitting  utility,  e.g.,  through 
municipalization,  and  costs  are  stranded 
as  a  result  of  the  retail-tumed-wholesale 
customer's  access  to  wholesale 
transmission,  the  utility  may  seek 
recovery  of  such  costs  through  FPA 
section  205-206  or  section  211-212 
rates  for  wholesale  transmission 
services  to  that  customer. 

(2)  Evidentiary  demonstration  for 
wholesale  stranded  cost  recovery.  A 
public  utility  or  transmitting  utility 
seeking  to  recover  wholesale  stranded 
costs  in  accordance  with  paragraphs 
(c)(1)  (v)  through  (vii)  of  this  section 
must  demonstrate  that: 

(i)  It  incurred  costs  to  provide  service 
to  a  wholesale  requirements  customer  or 
retail  customer  based  on  a  reasonable 
expectation  that  the  utility  would 
continue  to  serve  the  customer; 

(ii)  The  stranded  costs  are  not  more 
than  the  customer  would  have 
contributed  to  the  utility  had  the 
customer  remained  a  wholesale 
requirements  customer  of  the  utility,  or, 
in  the  case  of  a  retail-tumed-wholesale 
customer,  had  the  customer  remained  a 
retail  customer  of  the  utility;  and 

(iii)  The  stranded  costs  are  derived 
using  the  following  formula:  Stranded 
Cost  Obligation  -  (Revenue  Stream 
Estimate — Competitive  Market  Value 
Estimate)  x  Length  of  Obligation 
(reasonable  expectation  period). 

(3)  Rebuttable  presumption.  If  a 
public  utility  or  transmitting  utility 
seeks  recovery  of  wholesale  stranded 
costs  associated  with  an  existing 
wholesale  requirements  contract,  as 
permitted  in  paragraph  (c)(1)  of  this 
section,  and  the  existing  wholesale 
requirements  contract  contains  a  noUce 
provision,  there  will  be  a  rebuttable 
presumption  that  the  utility  had  no 
reasonable  exi>ectation  of  continuing  to 
serve  the  customer  beyond  the  term  of 
the  notice  provision. 

(4)  Procedure  for  customer  to  obtain 
stranded  cost  estimate.  A  customer 
under  an  existing  wholesale 
requirements  contract  with  a  public 
utility  seller  may  obtain  from  the  seller 
an  estimate  of  the  customer's  stranded 


cost  obligation  if  it  were  to  leave  the 
public  utility's  generation  supply 
system  by  filing  with  the  public  utility 
a  request  for  an  estimate  at  any  time 
prior  to  the  termination  date  specified 
in  its  contract. 

(i)  The  public  utility  must  provide  a 
response  within  30  days  of  receiving  the 
reouest.  The  response  must  include: 

(A)  An  estimate  of  the  customer's 
stranded  cost  obligation  based  on  the 
formida  in  paragraph  (c)(2)(iii)  of  this 
section; 

(B)  Supporting  detail  indicating  how 
each  element  in  the  formida  was 
derived; 

(C)  A  detailed  rationale  justifying  the 
basis  for  the  utility's  reasonable 
expectation  of  continuing  to  serve  the 
customer  beyond  the  termination  date 
in  the  contract; 

(D)  An  estimate  of  the  amoimt  of 
released  capacity  and  associated  energy 
that  would  result  from  the  customer's 
departure;  and 

(E)  The  utility's  proposal  for  any 
contract  amendment  needed  to 
implement  the  customer's  payment  of 
stranded  costs. 

(ii)  ff  the  customer  disagrees  with  the 
utility's  response,  it  must  respond  to  the 
utility  within  30  days  explaining  why  it 
disagrees.  If  the  parties  cannot  work  out 
a  mutually  agreeable  resolution,  they 
may  exercise  their  rights  to  Commission 
resolution  under  the  FPA. 

(5)  A  customer  must  be  given  the 
option  to  market  or  broker  a  portion  or 
all  of  the  capacity  and  energy  associated 
with  any  stranded  costs  claimed  by  the 
public  utility. 

(i)  To  exercise  the  option,  the 
customer  must  so  notify  the  utilify  in 
writing  no  later  than  30  days  after  the 
public  utility  files  its  estimate  of 
stranded  costs  for  the  customer  with  the 
Commission. 

(A)  Before  marketing  or  brokering  can 
begin,  the  utility  and  customer  must 
execute  an  agreement  identifying,  at  a 
minimum,  the  amount  and  the  price  of 
capacify  and  associated  energy  the 
customer  is  entitled  to  schedule,  and  the 
duration  of  the  customer's  marketing  or 
brokering  of  such  capacity  and  energy. 

(ii)  If  agreement  over  marketing  or 
brokering  cannot  be  reached,  and  the 
parties  seek  Commission  resolution  of 
disputed  issues,  upon  issuance  of  a 
Commission  order  resolving  the 
disputed  issues,  the  customer  may 
reevaluate  its  decision  in  paragraph 
(c)(5)(i)  of  this  section  to  exercise  the 
marketing  or  brokering  option.  The 
customer  must  notify  the  utilify  in 
writing  within  30  days  of  issuance  of 
the  Commission's  order  resolving  the 
disputed  issues  whether  the  customer 
will  market  or  broker  a  portion  or  all  of 
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the  capacity  and  energy  associated  with 
stranded  costs  allowed  by  the 
Commission. 

(iii)  If  a  customer  undertakes  the 
brokering  option,  and  the  customer's 
brokering  efforts  fail  to  produce  a  buyer 
within  60  days  of  the  date  of  the 
brokering  agreement  entered  into 
between  the  customer  and  the  utility, 
the  customer  shall  relinquish  all  rights 
to  broker  the  released  capacity  and 
associated  energy  and  will  pay  stranded 
costs  as  determined  by  the  formula  in 
paragraph  (c)(2)(iii)  of  this  section. 

(d)  Recovery  of  retail  stranded  costs — 
(1)  General  requirement.  A  public  utility 


may  seek  to  recover  retail  stranded  costs 
through  rates  for  retail  transmission 
services  only  if  the  state  regulatory 
authority  does  not  have  authority  under 
state  law  to  address  stranded  costs  at  the 
time  the  retail  wheeling  is  required. 

(2)  Evidentiary  demonstration 
necessary  for  retail  stranded  cost 
recovery.  A  public  utility  seeking  to 
recover  retail  stranded  costs  in 
accordance  with  paragraph  (d)(1)  of  this 
section  must  demonstrate  that: 

(i)  It  inciured  costs  to  provide  service 
to  a  retail  customer  that  obtains  retail 
wheeling  based  on  a  reasonable 


expectation  that  the  utility  would 
continue  to  serve  the  customer,  and 

(ii)  The  stranded  costs  are  not  more 
than  the  customer  would  have 
contributed  to  the  utility  had  the 
customer  remained  a  retail  customer  of 
the  utility. 

Note:  Appendices  A  and  B  and  statements 
of  Commissioners  Hoecker  and  Massey  will 
not  be  published  in  the  Code  of  Federal 
Regulations. 
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Abbreviatton 


1.AEC4SMEPA  

2.  AEP  

3.  AL  Com  ~. 

4.  Allegheny 

5.  AL  Municipal  

6.  American  Forest  &  Paper 

7.  AMP-OhIo 

8.  Anaheim  

9.  APPA 

10.  AR  Com  

11.  Arkansas  Cities  

12.  Associated  EC  

13.  Atlantic  City  

14.  Basin  EC  

15.  Blue  Ridge  


16.  BPA  -.... 

17.  Ca^un 

18.  California  DWR 

19.  Carolina  P&l 

20.  CCEM 


21.  Centerior  _ 

22.  Central  \\^not&  Light  

23.  Central  Minnesota  Municipal  .... 

24.  Central  Montana  EC  

25.  Cleveland  

26.  CO  Consumers  Counsel 

27.  Coalition  tor  Economic  Com- 
petition. 


Petitioner 


28.  ConEd  

29.  Connecticut  DEP 

30.  Consumers  Power  ^ 

31.  Cooperative  Power  

32.  CSW  Operating  Companies 


33.  CVPSC 

34.  Dairyland 

35.  Dalton 

36.  Detrort  Edison  

37.  Dispute  Resolution  .. 

38.  Duquesne 

«fif.  Ctl    ..■•■•■»«■«••••••■•»>■• 

40.  EGA 

41.  B  Paso 

42.  ELCON 

43.  Entergy 

45.  FL  Com  „.... 

46.  Florida  Power  Corp 

47.  FMPA  


Alabama  Electric  Cooperative.  Inc.  and  South  Mississippi  Electric  Power  Association. 

Operating  Companies  ol  the  American  Electric  Power  System. 

Alat>ama  Put)lic  Service  Commission. 

Allegheny  Power  Service  Corporation. 

Alabama  Municipal  Electric  Authority. 

American  Forest  &  Paper  Association. 

American  Muniapal  Power-Ohio,  Inc.  and  Indiana  Municipal  Power  Agency. 

Cities  ol  Ariaheim,  Azusa,  Banning,  Cotton  and  Riverside,  California. 

American  Public  Power  Association. 

Arkansas  Putjiic  Service  Commission. 

Arkansas  Cities  and  Farmers  Electric  Cooperative. 

Associated  Electnc  Cooperative,  Inc. 

Atlantic  City  Electric  Company. 

Basin  Electnc  Power  Cooperative. 

Blue  RKjge  Power  Agency,  l^ortheast  Texas  Electric  Cooperative.  Inc..  Sam  Raybum  G&T  Electric  Coop- 
erative, Inc.,  and  Tex-La  Electric  Cooperative  of  Texas.  Inc. 

BonneviHe  Power  Administration. 

Ralph  R.  Mabey.  Chapter  II  Trustee  for  C^^un  Electric  Power  Cooperative.  Inc. 

California  Department  of  Water  Resources. 

Carolina  Power  &  Light  Company. 

Coalition  for  a  Competitive  Electric  Market  (consisting  of  Coastal  Electric  Servk»s  Company,  Destec 
Power  Servk»s.  Inc.,  Electric  Clearinghouse,  Inc.,  Enron  Power  Marketing,  Inc.,  Equitable  Power  Serv- 
ices Company,  KCS  Power  Marketing,  Inc.,  MidCon  Power  Sen/ices  Corp.  and  Vitol  Gas  &  Electric 
ServKes,  Inc). 

Centenor  Energy  Corporation. 

Central  Illinois  Light  Company. 

Central  Minnesota  Municipal  Power  Agency. 

Central  Montar«  Electnc  Power  Cooperative,  Inc. 

Clevelarxj  Putjiic  Power. 

Cotorado  Office  of  Consumer  Counsel. 

Coalition  lor  Economic  Competition  Consisting  of  Consolidated  Edison  Company  ol  New  York,  Inc.,  Gen- 
eral Put)lic  Utilities  Corporation,  Illinois  Power  Company,  Long  Island  Lighting  Company,  New  York  State 
Electnc  &  Gas  Corporatkxi,  Niagara  Mohawk  Power  Corporation,  Northeast  Utilities,  and  Rochester  Gas 
arxj  Electnc  Corporation. 

Consolidated  Edison  Company  of  New  York.  Inc. 

State  of  Connecticut  Department  of  Envtronmental  Protection. 

Consumers  Power  Company. 

Cooperative  Po¥»er. 

Central  Power  and  Light,  West  Texas  Utilities  Company,  Public  Senrice  Conjpany  o<  Otdahoma  and  South- 
western Electric  Power  Company. 

Central  Vennont  Put)*ic  Service  Corporation. 

Dairylarxj  Power  Cooperative. 

City  of  Dalton,  Georgia. 

Detroit  Edison  Company. 

Communications  and  Energy  Dispute  Resolution  Associates. 

Duquesne  Light  Company. 

Edison  Electric  Institute. 

Electric  Generation  Assodatton. 

El  Psso  El6ctnc  Oornodnv 

Electncity  Consumers  Resource  Council.  American  Iron  and  Steel  Institute,  Chemical  Manufacturers  Asso- 
ciation and  Council  of  Irxlustrial  Boiler  Owners. 

Entergy  Services,  Inc.  , 

Electnc  Power  Research  Institute. 

Ftorida  Public  Service  Commission. 
Ftonda  Power  Corporation. 
Florida  Municipal  Power  Agency. 
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48. 
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56. 
57. 
58. 
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60. 
61. 
62. 
63. 
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65. 
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69. 
70. 
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76. 
77. 
78. 
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84. 
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88. 
89. 

90. 

91. 
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93. 
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95. 

96. 

97. 

98. 

99. 

100 
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103. 

104 

105. 

106. 

107. 

108. 

109. 

110. 

111. 

112. 

113. 

114. 

115. 

116. 

117. 


FPL 

Freedom  Energy  Co 

Hoosier  EC 

lA  Com 

IL  Com  

IL  Industrials 

Illinois  Power 

IMPA  

IN  Com 

IN  Consumer «... 

Indianapolis  POL 

IN  Industrials  


Joint  Commenters 

KCPL 

LEPA  

Local  Furnishing  Utilities 


MA  Municipals 

Maine  Public  Service 

Ml  Com  

Michigan  Systems 


Minnesota  P&L 

MN  DPS  

MO/KS  Coms  

Montana  Power 

Montana-Dakota  Utilities 

Multiple  Intervenors 

UMVJC  

NASUCA  

NCMPA 

NE  Public  Power  District 

NIMO 

NJ  BPU  

North  Jersey „.. 

NRECA 

NU 

Nuclear  Energy  Institute 

Nucor , 

NWRTA  _ , 

NY  AG 

NY  Com  

NY  Municipals , 

NY  Utilities  


NYPP  

I^SEG 

Occidental  Chemical 

Oglethorpe  _ 

OH  Com 

OH  Consumers'  Counsel 

Ohio  Valley , 

Oklahoma  G&E  ,. 

Ontario  Hydro 

PA  Com 

PA  Coops 

PA  Munis „ 

PacifiCorp 

PSE&G _ 

PSNM 

Public  Service  Co  of  CO 

Puget 

Redding 

San  Frandsoo _ 

Santa  Clara 

SBA  

SC  PuMc  Sennce  Authority 

SoCal  Edison  

Southern  „ 

Southwestern  

Speciality  Steel  

Sunok  County 

SWRTA  


Petitioner 


Industrial  Erwrgy  Consumers.  Inc.  and  Indiaru^Mlis 


Florida  Power  &  Light  Company. 

Freedom  Energy  Ck)rporation,  LLC. 

Hoosier  Energy  Rural  Electric  Cooperative. 

towa  Utilities  Board. 

Illinois  Commerce  Commission. 

Illinois  Industrial  Energy  Consumers. 

Illinois  Power  Company. 

Indiana  Municipal  Power  Agency. 

Indiana  Utility  Regulatory  Commission. 

Indiana  Office  of  Utility  Consumer  Counsekx. 

Indianapolis  Power  &  Light  Company. 

Citizens  Action  Coalition  of  Indiana,  Inc..  Indiana 
Power  &  Light  Company. 

Joint  Commenters  Supporting  Clear  Air  and  Fair  Corporatton. 

Kansas  City  Power  &  Light  Company. 

Louisiana  Energy  and  Power  Authority. 

Local  Furnishing  Utilities  (Long  Island  Lighting  Company.  Nevada  Power  Company,  San  Diego  Gas  & 
Electric  Company  and  Tuscon  Electric  Power  Company). 

Twenty  Four  Massachusetts  Municipals. 

Maine  Put>lic  Servk^e  Company. 

MKhigan  Publk;  Service  Commission  and  New  Hampshire  PuWk  Utilities  Commission. 

MkJhigan  Public  Power  Agency.  Mchigan  South  Central  Power  Agency,  and  Wolverine  Power  Supply  Co- 
operative, Inc. 

Minnesota  Power  &  Light  Company. 

Minnesota  Department  of  Public  Service  and  Minnesota  Public  Utilities  Commission. 

Missouri  Public  Senrice  Commission  and  Kansas  Corporatkxi  Commisston. 

Montana  Power  Company. 

Montana-Dakota  Utilities  Company. 

Multiple  InterverxKS. 

National  Associatton  of  Regulatory  Utility  Commissioners. 

Nattonal  Associatk>n  of  State  Utility  Consumer  Advocates. 

North  Carolina  Municipal  Power  Agency  Number  1 . 

Net>raska  PuWk;  Power  District. 

Niagara  Mohawk  Power  Corporatkxi. 

New  Jersey  Board  of  Publk:  Utilities. 

North  Jersey  Energy  Associates. 

Natkxial  Rural  Electrk:  Cooperative  Associatkxi. 

Northeast  Utilities  Serv«e  Company. 

Nuclear  Energy  Institute. 

Nucor  Corporation. 

Northwest  Regional  Transmisskxi  Associatkxi. 

New  Yort<  State  Attorney  General. 

Put)lk:  Service  Commission  of  the  State  of  New  Yoric 

MunKipal  Electric  Utilities  Association  of  New  York  States. 

ConsolkJated  Edison  Company  of  New  York,  Inc.,  Long  Island  Lighting  Compwiy.  New  York  Stale  Electric 
&  Gas  Corporatkxi.  and  Rochester  Gas  and  Electric  Corporatkxi. 

New  York  Power  Pool. 

New  York  State  Electric  &  Gas  Corporatkxi. 

Occklental  Chemk»l  Corporation. 

Oglettiorpe  Power  Corporatkxi. 

Publk:  Utilities  Commisskxi  of  Ohto. 

Ohk)  Office  of  Consumers'  Counsel.  , 

Ohk)  Valley  Electric  Corporatkxi  and  Indiana-Kentucky  Electric  Corporafcn. 

Oklahoma  Gas  and  Electric  Company  Inc 

Ontario  Hydro. 

Pennsylvania  PubNc  Utility  Commisskxi. 

Pennsylvania  Rural  Electric  Associalkxi  and  Allegheny  Electric  Cooperative,  Inc. 

Pennsyhrania  Munk:ipal  Electric  Associatkxi. 

PacifiCorp. 

PublK  Servk»  Electric  and  Gas  Company. 

PuWe  Senrk»  Company  of  New  IMexk». 

Pubhc  ServK*  Company  of  Cokxado. 

Puget  Sound  Power  &  Light  Company. 

City  of  Redding.  California. 

City  and  County  of  San  Francisco. 

City  of  Santa  Clara.  Calltomia. 

United  States  Smalt  Business  Administratkxi,  Office  of  Adi^ocacy. 

South  Carolina  PuWk;  Servce  Authority. 
Southern  California  Edison  Company. 
Southern  Company  Sennces.  Inc. 
Southwestern  Pobtc  Servk»  Company. 
Speciality  Steel  Industry  of  North  America. 
Suffolk  County  (New  York)  Electric  Agency. 
Southwest  Regkxial  Transmisskxi  Association. 
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Abbreviation 


118.  Tallahassee - 

119.  TANC  

120.  TAPS _ 

121.  TDU  Systems 

122.  Texaco  

123.  Tucson  Power  

124.  Turiock  

125.  TX  Com  

126.  Umatilla  EC  

127.  Union  Electric 

128.  Utilities  For  Improved  transi 
tion. 

129.  VA  Com 

130.  Valero 

131.  VEPCO 

132.  VT  DPS  

133.  Wabash  

134.  Washington  Water  Power  

135.  Wl  Com  

136.  Wisconsin  Municipals 

137.  WY  Com 


Petitioner 


City  of  Tallahassee,  Florida. 

Transmission  Agency  of  Northern  California. 

Transmission  Access  Policy  Study  Group. 

Transmission  Dependent  Utility  Systems. 

Texaco  Inc. 

Tucson  Electric  Power  Company. 

Turiock  Irrigation  District. 

Public  Utility  Commission  of  Texas. 

Umatilla  Electric  Cooperative. 

Union  Electric  Company.  _       .    ^  ...        n    . cm.^^^ 

Utilities  For  an  Improved  Transition  (consisting  of  Associated  Electnc  Cooperative,  Inc    Boston  E^son 

Company,  Central  Vermont  Public  Service  Corporation,  Montaup  Electric  Company.  Wisconsin  Electnc 

Power  Company,  and  Wisconsin  Public  Sepnce  Corporation). 
Staff  of  the  Virginia  State  Corporation  Commission. 
Valero  Power  Services  Company. 
Virginia  Electric  and  Power  Company. 
VemHKit  Department  of  Public  Service. 
Wabash  Valley  Power  Association,  Inc. 
Washington  Water  Power  Company. 
Public  Service  Commission  of  Wisconsin. 
Municipal  Electnc  Utilities  of  Wisconsin. 
PublK  Service  Commission  of  Wyoming. 
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Network  Operating  Agreement 

Attachment  H 

Annual  Transmission  Revenue 

Requirement  For  Network  Integration 

Transmission  Service 
Attachment  1 
Index  Of  Network  Integration  Transmission 

Service  Customers 

I.  Commsn  Serrice  Provisions 

1     Definitions 

1.1  Ancillary  Services:  Those  services 
that  are  necessary  to  support  the 
transmission  of  capacity  and  energy  from 
resources  to  loads  while  maintaining  reliable 
operation  of  the  Transmission  Provider's 
Transmission  System  in  accordance  with 
Good  Utility  Practice. 

1.2  Annual  Transmission  Costs:  The  total 
annual  cost  of  the  Transmission  System  for 
purposes  of  Network  Integration 
Transmission  Service  shall  be  the  amount 
specified  in  Attachment  until  amended  by 
the  Transmission  Provider  or  modified  by  the 
Commission. 

1.3  Application:  A  request  by  an  Eligible 
Customer  for  transmission  service  pursuant 
to  the  provisions  of  the  Tariff. 

1.4  Commission:  The  Federal  Energy 
Regulatory  Commission. 

1.5  Completed  Application:  An 
Application  that  satisfies  all  of  the 
information  and  other  requirements  of  the 
Tariff,  including  any  required  deposit. 

1.6  Control  Area:  An  electric  power 
system  or  combination  of  electric  power 
systems  to  which  a  common  automatic 
generation  control  scheme  is  applied  in  order 
to: 

(1)  Match,  at  all  times,  the  power  output 
of  the  generators  within  the  electric  power 
system(s)  and  capacity  and  energy  purchased 
from  entities  outside  the  electric  power 
system(s).  with  the  load  within  the  electric 
power  system(s); 

(2)  Maintain  scheduled  interchange  with 
other  Control  Areas,  within  the  limits  of 
Good  Utility  Practice; 

(3)  Maintain  the  frequency  of  the  electric 
power  systemfs]  within  reasonable  limits  in 
accordance  with  Good  Utility  Practice;  and 

(4)  Provide  sufficient  generating  capacity  to 
maintain  operating  reserves  in  accordance 
with  Good  Utility  Practice. 

1.7  Curtailment:  A  reduction  in  firm  or 
non-firm  transmission  service  in  response  to 
a  transmission  capacity  shortage  as  a  result 
of  system  reliability  conditions. 

1.8  Delivering  Party:  The  entity  supplying 
capacity  and  energy  to  be  transmitted  at 
Point(s)  of  Receipt. 

1.9  Designated  Agent:  Any  entity  that 
performs  actions  or  functions  on  behalf  of  the 
Transmission  Provider,  an  Eligible  Customer, 
or  the  Transmission  Customer  required  under 
the  Tariff. 

1.10  Direct  Assignment  Facilities: 
Facilities  or  portions  of  ^ilities  that  are 
constructed  by  the  Transmission  Provider  for 
the  sole  use/benefit  of  a  particular 
Transmission  Customer  requesting  service 
under  the  Tariff.  Direct  Assigiunent  Facilities 
shall  be  specified  in  the  Service  Agreement 
that  governs  service  to  the  Transmission 
Customer  and  shall  be  subfect  to  Commission 
approval. 


1.11  Eligible  Customer:  (i)  Any  electric 
utility  (including  the  Transmission  Provider 
and  any  power  marketer).  Federal  power 
marketing  agency,  or  any  person  generating 
electric  energy  for  sale  for  resale  is  an 
Eligible  Customer  under  the  Tariff.  Electric 
energy  sold  or  produced  by  such  entity  may 
be  electric  energy  produced  in  the  United 
States.  Canada  or  Mexico.  However,  with 
respect  to  transmission  service  that  the 
Commission  is  prohibited  from  ordering  by 
Section  212(h)  of  the  Federal  Power  Act, 
such  entity  is  eligible  only  if  the  service  is 
provided  pursuant  to  a  state  requirement  that 
the  Transmission  Provider  offer  the 
unbundled  transmission  service,  or  pursuant 
to  a  voluntary  offer  of  such  service  by  the 
Transmission  Provider,  (ii)  Any  retail 
customer  taking  unbundled  transmission 
service  pursuant  to  a  state  requirement  that 
the  Transmission  Provider  offer  the 
transmission  service,  or  pursuant  to  a 
voluntary  offer  of  such  service  by  the 
Transmission  Provider,  is  an  Eligible 
Customer  under  the  Tariff. 

1.12  Facilities  Study:  An  engineering 
study  conducted  by  the  Transmission 
Provider  to  determine  the  required 
modifications  to  the  Transmission  Provider's 
Transmission  System,  including  the  cost  and 
scheduled  completion  date  for  such 
modifications,  that  will  be  required  to 
provide  the  requested  transmission  service. 

1.13  Firm  Point-To-Point  Transmission 
Service:  Transmission  Service  under  this 
Tariff  that  is  reserved  and/or  scheduled 
between  specified  Points  of  Receipt  and 
Delivery  pursuant  to  Part  D  of  this  Tariff. 

1.14  Good  Utility  Practice:  Any  of  the 
practices,  methods  and  acts  engaged  in  or 
approved  by  a  significant  portion  of  the 
electric  utility  industry  during  the  relevant 
time  period,  or  any  of  the  practices,  methods 
and  acts  which,  in  the  exercise  of  reasonable 
judgment  in  light  of  the  facts  known  at  the 
time  the  decision  was  made,  could  have  been 
expected  to  accomplish  the  desiret^result  at 
a  reasonable  cost  consistent  with  good 
business  practices,  reliability,  safety  and 
expedition.  Good  Utility  Practice  is  not 
intended  to  be  limited  to  the  optimum 
practice,  method,  or  act  to  the  exclusion  of 
all  others,  but  rather  to  be  acceptable 
practices,  methods,  or  acts  generally  accepted 
in  the  region. 

1.15  Interruption:  A  reduction  in  non- 
firm  transmission  service  due  to  economic 
reasons  pursuant  to  Section  14.7. 

1.16  Load  Ratio  Share:  Ratio  of  a 
Transmission  Customer's  Network  Load  to 
the  Transmission  Provider's  total  load 
computed  in  accordance  with  Sections  34.2 
and  34.3  of  the  Network  Integration 
Transmission  Service  under  Part  HI  the  Tariff 
and  calculated  on  a  rolling  twelve  month 
basis. 

1.17  Load  Shedding:  The  systematic 
reduction  of  system  demand  by  temporarily 
decreasing  load  in  response  to  transmission 
system  or  area  capacity  shortages,  system 
instability,  or  voltage  control  considerations 
under  Part  HI  of  the  Tariff. 

1.18  Long-Term  Firm  Point-To-Point 
Transmission  Service:  Firm  Point-To-Point 
Transmission  Service  under  Part  II  of  the 
Tariff  with  a  term  of  one  year  or  more. 


1.19    Native  Load  Customers:  The 
wholesale  and  retail  power  customers  of  the 
Transmission  Provider  on  whose  behalf  the 
Transmission  Provider,  by  statute,  franchise, 
regulatory  requirement,  or  contract,  has 
undertaken  an  obligation  to  construct  and 
operate  the  Transmission  Provider's  system 
to  meet  the  reliable  electric  needs  of  such 
customers. 

1 .  20    Network  Customer:  An  entity 
receiving  transmission  service  pursuant  to 
the  terms  of  the  Transmission  Provider's 
Network  Integration  Transmission  Service 
under  Part  ID  of  the  Tariff. 

1.21  Network  Integration  Transmission 
Service:  The  transmission  service  provided 
under  Part  HI  of  the  Tariff. 

1.22  Network  Load:  The  load  that  a 
Network  Customer  designates  for  Network 
Integration  Transmission  Service  under  Part 
HI  of  the  Tariff.  The  Network  Customer's 
Network  Load  shall  include  all  load  served 
by  the  output  of  any  Network  Resources 
designated  by  the  Network  Customer.  A 
Network  Customer  may  elect  to  designate 
less  than  its  total  load  as  Network  Load  but 
may  not  designate  only  part  of  the  load  at  a 
discrete  Point  of  Delivery.  Where  a  Eligible 
Customer  has  elected  not  to  designate  a 
particular  load  at  discrete  points  of  delivery 
as  Network  Load,  the  Eligible  Customer  is 
responsible  for  making  separate  arrangements 
under  Part  II  of  the  Tariff  for  any  Point-To- 
Point  Transmission  Service  that  may  be 
necessary  for  such  non-designated  load. 

1.23  Network  Operating  Agreement:  An 
executed  agreement  that  contains  the  terms 
and  conditions  under  which  the  Network 
Customer  shall  operate  its  facilities  and  the 
technical  and  operational  matters  associated 
with  the  implementation  of  Network 
Integration  Transmission  Service  under  Part 
ni  of  the  Tariff. 

1.24  Network  Operating  Conunittee:  A 
group  made  up  of  representatives  from  the 
Network  Customer(s)  and  the  Transmission 
Provider  established  to  coordinate  operating 
criteria  and  other  technical  considerations 
required  for  implementation  of  Network 
Integration  Transmission  Service  under  Part 
ni  of  this  Tariff. 

1.25  Network  Resource:  Any  designated 
generating  resource  owned,  purchased  or 
leased  by  a  Network  Customer  under  the 
Network  Integration  Transmission  Service 
Tariff.  Network  Resources  do  not  include  any 
resource,  or  any  portion  thereof,  that  is 
committed  for  sale  to  third  parties  or 
otherwise  cannot  be  called  u[>on  to  meet  the 
Network  Customer's  Network  Load  on  a  non- 
interruptible  basis. 

1.26  Network  Upgrades :  Mod  i  fications  or 
additions  to  transmission-related  facilities 
that  are  integrated  with  and  support  the 
Transmission  Provider's  overall 
Transmission  System  for  the  general  benefit 
of  all  users  of  such  Transmission  System. 

1.27  Non-Firm  Point-To-Point 
Transmission  Service:  Point-To-Point 
Transmission  Service  under  the  Tariff  that  is 
reserved  and  scheduled  on  an  as-available 
basis  and  is  subject  to  Curtailment  or 
Interruption  as  set  forth  in  Section  14.7 
under  Part  D  of  this  Tariff.  Non-Firm  Point- 
To-Point  Transmission  Service  is  available 
on  a  stand-alone  basis  for  periods  ranging 
from  one  hour  to  one  month. 


1.28  Open  Access  Same-Time 
Information  System  (OASIS):  The 
information  system  and  standards  of  conduct 
contained  in  Part  37  of  the  Commission's 
regulations  and  all  additional  requirements 
implemented  by  subsequent  Coounission 
orders  dealing  with  OASIS. 

1.29  Part  I:  Tariff  Definitions  and 
Common  Service  Provisions  contained  in 
Sections  2  through  12. 

1.30  Part  II:  Tariff  Sections  13  through  27 
(lertaining  to  Point-To-Point  Transmission 
Service  in  conjunction  with  the  applicable 
Common  Service  Provisions  of  Part  I  and 
appropriate  Schedules  and  Attachments. 

1.31  Part  III:  Tariff  Sections  28  through  35 
pertaining  to  Network  Integration 
Transmission  Service  in  conjunction  with  the 
applicable  Common  Service  Provisions  of 
Part  I  and  appropriate  Schedules  and 
Attachments. 

1.32  Parties:  The  Transmission  Provider 
and  the  Transmission  Customer  receiving 
service  under  the  Tariff. 

1.33  Point(s)  of  Delivery:  Point(s)  on  the 
Transmission  Provider's  Transmission 
System  where  capacity  and  energy 
transmitted  by  the  Transmission  Provider 
will  be  made  available  to  the  Receiving  Party 
under  Part  D  of  the  Tariff.  The  Point(s)  of 
Delivery  shall  be  sftecified  in  the  Service 
Agreement  for  Long-Term  Firm  Point-To- 
Point  Transmission  Service. 

1.34  Point(s)  of  Receipt:  Poii^(s)  of 
interconnection  on  the  Transmission 
Provider's  Transmission  System  where 
capacity  and  energy  will  be  made  available 
to  the  Transmission  Provider  by  the 
Delivering  Party  under  Part  Q  of  the  Tariff. 
The  Point(s)  of  Receipt  shall  be  specified  in 
the  Service  Agreement  for  Long-Term  Firm 
Point-To-Point  Transmission  Service. 

1.35  Point-To-Point  Transmission 
Service:  The  reservation  and  transmission  of 
capacity  and  energy  on  either  a  firm  or  non- 
firm  basis  from  the  Poin((s)  of  Receipt  to  the 
Point(s)  of  Delivery  under  Part  0  of  the  Tariff. 

1.36  Power  Purchaser.  The  entity  that  is 
purchasing  the  capacity  and  energy  to  be 
transmitted  under  the  Tariff. 

1.37  Receiving  Party:  The  entity  receiving 
the  capacity  and  energy  transmitted  by  the 
Transmission  Provider  to  Point(s)  of 
Delivery. 

1.38  Regional  Transmission  Croup  (RTC): 
A  voluntary  organization  of  transmission 
owners,  transmission  users  and  other  entities 
approved  by  the  Commission  to  efficiently 
coordinate  transmission  plaiming  (and 
expansion),  o{>eration  and  use  on  a  regional 
(and  interregional)  basis. 

1.39  Reserved  Capacity:  The  maximum 
amount  of  capacity  and  energy  that  the 
Transmission  Provider  agrees  to  transmit  for 
the  Transmission  Customer  over  the 
Transmission  Provider's  Transmission 
System  between  the  Point(s)  of  Receipt  and 
the  Point(s)  of  Delivery  under  Part  II  of  the 
Tariff.  Reserved  Capacity  shall  be  expressed 
in  terms  of  whole  megawatts  on  a  sixty  (60) 
minute  interval  (commencing  on  the  clock 
hour)  basis. 

1.40  Service  Agreement:  The  initial 
agreement  and  any  amendments  or 
supplements  thereto  entered  into  by  the 
Transmission  Customer  and  the 


Transmission  Provider  for  service  under  the 
Tariff. 

1.41  Service  Commencement  Date:  The 
date  the  Transmission  Provider  begins  to 
provide  service  pursuant  to  the  terms  of  an 
executed  Service  Agreement,  or  the  date  the 
Transmission  Provider  begins  to  provide 
service  in  accordance  with  Section  15.3  or 
Section  29.1  under  the  Tariff. 

1.42  Short-Term  Firm  Point-To-Point 
Transmission  Service:  Firm  Point-To-Point 
Transmission  Service  under  Part  D  of  the 
Tariff  with  a  term  of  less  than  one  year. 

1.43  System  Impact  Study:  An 
assessment  by  the  'Transmission  Provider  of 
(i)  the  adequacy  of  the  Transmission  System 
to  accommodate  a  request  for  either  Firm 
Point-To-Point  Transmission  Service  or 
Network  Integration  Transmission  Service 
and  (ii)  whether  any  additional  costs  may  be 
incurred  in  order  to  provide  transmission 
service. 

1.44  Third-Party  Sale:  Any  sale  for  resale 
in  interstate  commerce  to  a  Power  Purchaser 
that  is  not  designated  as  part  of  Network 
Load  under  the  Network  Integration 
Transmission  Service. 

1.45  Transmission  Customer:  Any 
Eligible  Customer  (or  its  Designated  Agent) 
that  (i)  executes  a  Service  Agreement,  or  (ii) 
requests  in  writing  that  the  Transmission 
Provider  file  with  the  Commission,  a 
proposed  unexecuted  Service  Agreement  to 
receive  transmission  service  under  Part  0  of 
the  Tariff.  This  term  is  used  in  the  Part  I 
Common  Service  Provisions  to  include 
customers  receiving  transmission  service 
under  Part  II  and  Part  III  of  this  Tariff. 

1.46  Transmission  Provider:  The  public 
utility  (or  its  Designated  Agent)  that  owns, 
controls,  or  operates  facilities  used  for  the 
transmission  of  electric  energy  in  interstate 
commerce  and  provides  transmission  service 
imder  the  Tariff. 

1.47  Transmission  Provider's  Monthly 
Transmission  System  Peak:  The  maximum 
firm  usage  of  the  Transmission  Provider's 
Transmission  System  in  a  calendar  month. 

1.48  Transmission  Service:  Point-To- 
Point  Transmission  Service  provided  under 
Part  II  of  the  Tariff  on  a  firm  and  non-firm 
basis. 

1.49  Transmission  System:  The  facilities 
owned,  controlled  or  operated  by  the 
Transmission  Provider  that  are  used  to 
provide  transmission  service  under  Part  n 
and  Part  III  of  the  Tariff. 

2.    Initial  Allocation  and  Renewal 
Procedures 

2.1     Initial  Allocation  of  Available 
Transmission  Cai>ability:  For  purposes  of 
determining  whether  existing  capability  on 
the  Transmission  Provider's  Transmission 
System  is  adequate  to  accommodate  a  request 
for  firm  service  under  this  Tariff,  all 
Completed  Applications  for  new  firm 
transmission  service  received  during  the 
initial  sixty  (60)  day  period  commencing 
with  the  effective  date  of  the  Tariff  will  be 
deemed  to  have  been  filed  simultaneously.  A 
lottery  system  conducted  by  an  independent 
party  shall  be  used  to  assign  priorities  for 
Completed  Applications  filed 
simultaneously.  All  Completed  Applications 
for  firm  transmission  service  received  after 


the  ihitial  sixty  (60)  day  period  shall  be 
assigned  a  priority  pursuant  to  Section  13.2. 

2.2    Reservation  Priority  For  Existing  Finn 
Service  Customers:  Existing  firm  service 
customers  (wholesale  requirements  and 
transmission-only,  with  a  contract  term  of 
one-year  or  more],  have  the  right  to  continue 
to  take  transmission  service  from  the 
Transmission  Provider  when  the  contract 
expires,  rolls  over  or  is  renewed.  This 
transmission  reservation  priority  is 
independent  of  whether  the  existing 
customer  continues  to  purchase  capacity  and 
energy  from  the  Transmission  Provider  or 
elects  to  purchase  capacity  and  energy  from 
another  supplier.  If  at  the  end  of  the  contract 
term,  the  Transmission  Provider's 
Transmission  System  cannot  accommodate 
all  of  the  requests  for  transmission  service 
the  existing  firm  service  customer  must  agree 
to  accept  a  contract  term  at  least  equal  to  a 
competing  request  by  any  new  Eligible 
Customer  and  to  pay  the  current  just  and 
reasonable  rate,  as  approved  by  the 
Commission,  for  such  service.  This 
transmission  reservation  priority  for  existing 
firm  service  customers  is  an  ongoing  right 
that  may  be  exercised  at  the  end  of  all  firm 
contract  terms  of  one-year  or  longer. 

3.    Ancillary  Services 

Ancillary  Services  are  needed  with 
transmission  service  to  maintain  reliability 
within  and  among  the  Control  Areas  affected 
by  the  transmission  service.  The 
Transmission  Provider  is  required  to  provide 
(or  offer  to  arrange  with  the  local  Control 
Area  operator  as  discussed  below),  and  the 
Transmission  Customer  is  required  to 
purchase,  the  following  Ancillary  Services  (i) 
Scheduling,  System  Control  and  Dispatch, 
and  (u)  Reactive  Supply  and  Voltage  Control 
from  Generation  Sources. 

The  Transmission  Provider  is  required  to 
offer  to  provide  (or  offer  to  arrange  with  the 
local  Control  Area  operator  as  discussed 
below)  the  following  Ancillary  Services  only 
to  the  Transmission  Customer  serving  load 
within  the  Transmission  Provider's  Control 
Area  (i)  Regulation  and  Frequency  Response, 
(ii)  Energy  Imbalance,  (iii)  Opterating 
Reserve — Spinning,  and  (iv)  Operating 
Reserve — Supplemental.  The  Transmission 
Customer  serving  load  within  the 
Transmission  Provider's  Control  Area  is 
required  to  acquire  these  Ancillary  Services, 
whether  fiT>m  the  Transmission  Provider, 
from  a  third  party,  or  by  self-supply.  The 
Transmission  Customer  may  not  decline  the 
Transmission  Provider's  offer  of  Ancillary 
Services  unless  it  demonstrates  that  it  has 
acquired  the  Ancillary  Services  from  another 
source.  The  Transmission  Customer  must  list 
in  its  Application  which  Ancillary  Services 
it  will  purchase  from  the  Transmission 
Provider. 

If  the  Transmission  Provider  is  a  public 
utility  providing  transmission  service  but  is 
not  a  Control  Area  operator,  it  may  be  unable 
to  provide  some  or  all  of  the  Ancillary 
Services.  In  this  case,  the  Transmission 
Provider  can  fulfill  its  obligation  to  provide 
Ancillary  Services  by  acting  as  the 
Transmission  Customer's  agent  to  secure 
these  Ancillary  Services  from  the  Control 
Area  operator.  The  Transmission  Customer 
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may  elect  to  (i)  have  the  Transmission 
Provider  act  as  its  agent,  (ii)  secure  the 
Ancillary  Services  directly  from  the  Control 
Area  operator,  or  (iii)  secure  the  Ancillary 
Services  (discussed  in  Schedules  3.4,5  and 
6)  from  a  third  party  or  by  self-supply  when 
technically  feasible. 

The  Transmission  Provider  shall  specify 
the  rate  treatment  and  all  related  terms  and 
conditions  in  the  event  of  an  unauthorized 
use  of  Ancillary  Services  by  the 
Transmission  Customer. 

The  specific  Ancillary  Services,  prices 
.  and/or  com()ensation  methods  are  described 
on  the  Schedules  that  are  attached  to  and 
made  a  part  of  the  Tariff.  Three  principal 
requirements  apply  to  discounts  for  Ancillary 
Services  provided  by  the  Transmission 
Provider  in  conjunction  with  its  provision  of 
transmission  service  as  follows:  (1)  any  offer 
of  a  discount  made  by  the  Transmission 
Provider  must  be  announced  to  all  Eligible 
Customers  solely  by  posting  on  the  OASIS, 
(2)  any  customer-initiated  requests  for 
discounts  (including  requests  for  use  by  one's 
wholesale  merchant  or  an  affiliate's  use) 
must  occur  solely  by  posting  on  the  OASIS, 
aad  (3)  once  a  discount  is  negotiated,  details 
must  be  immediately  posted  on  the  OASIS. 
A  discount  agreed  upon  for  an  Ancillary 
Service  must  be  offered  for  the  same  period 
to  all  Eligible  Customers  on  the  Transmission 
Provider's  system.  Sections  3.1  through  3.6 
below  list  the  six  Ancillary  Services. 

3.1  Scheduling,  System  Control  and 
Dispatch  Service:  The  rates  and/or 
methodology  are  described  in  Schedule  1. 

3.2  Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service:  The  rates 
and/or  methodology  are  described  in 
Schedule  2. 

3.3  Regulation  and  Frequency  Response 
Service:  Where  applicable  the  rates  and/or 
methodology  are  described  in  Schedule  3. 

3.4  Energy  Imbalance  Service:  Where 
applicable  the  rates  and/or  methodology  are 
described  in  Schedule  4. 

3.5  Operating  Reserve — Spinning  Reserve 
Service:  Where  applicable  the  rates  and/or 
methodology  are  described  in  Schedule  5. 

3.6  Operating  Reserve — Supplemental 
Reserve  Service:  Where  applicable  the  rates 
and/or  methodology  are  described  in 
Schedule  6. 

4  Open  Access  Same-Time  Information 
System  (OASIS) 

Terms  and  conditions  regarding  Open 
Access  Same-Time  Information  System  and 
standards  of  conduct  are  set  forth  in  18  CFR 
§  37  of  the  Commission's  regulations  (Open 
Access  Same-Time  Information  System  and 
Standards  of  Conduct  for  Public  Utilities).  In 
the  event  available  transmission  capability  as 
posted  on  the  OASIS  is  insufficient  to 
accommodate  a  request  for  firm  transmission 
service,  additional  studies  may  be  required  as 
provided  by  this  Tariff  pursuant  to  Sections 
19  and  32. 

5  Local  Furnishing  Bonds 

5.1     Transmission  Providers  That  Own 
Facilities  Financed  by  Local  Furnishing 
Bonds:  This  provision  is  applicable  only  to 
Transmission  Providers  that  have  financed 
fiacilities  for  the  local  furnishing  of  electric 


energy  with  tax-exempt  bonds,  as  described 
in  Section  142(f)  of  the  Internal  Revenue 
Code  ("local  furnishing  bonds"). 
Notwithstanding  any  other  provision  of  this 
Tariff,  the  Transmission  Provider  shall  not  be 
required  to  provide  transmission  service  to 
any  Eligible  Customer  pursuant  to  this  Tariff 
if  the  provision  of  such  transmission  service 
would  jeopardize  the  tax-exempt  status  of 
any  local  furnishing  bond(s)  used  to  finance 
the  Transmission  Provider's  facilities  that 
would  be  used  in  providing  such 
transmission  service. 

5.2     Alternative  Procedures  for  Requesting 
Transmission  Service; 

(i)  If  the  Transmission  Provider  determines 
that  the  provision  of  transmission  service 
requested  by  an  Eligible  Customer  would 
jeopardize  the  tax-exempt  status  of  any  local 
furnishing  bond(s)  used  to  finance  its 
facilities  that  would  be  used  in  providing 
such  transmission  service,  it  shall  advise  the 
Eligible  Customer  within  thirty  (30)  days  of 
receipt  of  the  Completed  Application. 

(ii)  If  the  Eligible  Customer  thereafter 
renews  its  request  for  the  same  transmission 
service  referred  to  in  (i)  by  tendering  an 
application  under  Section  211  of  the  Federal 
Power  Act,  the  Transmission  Provider, 
within  ten  (10)  days  of  receiving  a  copy  of 
the  Section  211  application,  will  waive  its 
rights  to  a  request  for  service  under  Section 
213(a)  of  the  Federal  Power  Act  and  to  the 
issuance  of  a  proposed  order  under  Section 
212(c)  of  the  Federal  Power  Act.  The 
Commission,  upon  receipt  of  the 
Transmission  Provider's  waiver  of  its  rights 
to  a  request  for  service  under  Section  213(a) 
of  the  Federal  Power  Act  and  to  the  issuance 
of  a  proposed  order  under  Section  212(c)  of 
the  Federal  Power  Act,  shall  issue  an  order 
under  Section  211  of  the  Federal  Power  Act. 
Upon  issuance  of  the  order  under  Section 
211  of  the  Federal  Power  Act,  the 
Transmission  Provider  shall  be  required  to 
provide  the  requested  transmission  service  in 
accordance  with  the  terms  and  conditions  of 
this  Tariff. 

6    Reciprocity 

A  Transmission  Customer  receiving 
transmission  service  under  this  Tariff  agrees 
to  provide  comparable  transmission  service 
that  it  is  capable  of  providing  to  the 
Transmission  Provider  on  similar  terms  and 
conditions  over  fiacilities  used  for  the 
transmission  of  electric  energy  owned, 
controlled  or  operated  by  the  Transmission 
Customer  and  over  facilities  used  for  the 
transmission  of  electric  energy  owned, 
controlled  or  operated  by  the  Transmission 
Customer's  corporate  affiliates.  A 
Transmission  Customer  that  is  a  member  of 
a  power  pool  or  Regional  Transmission 
Group  also  agrees  to  provide  comi>arable 
transmission  service  to  the  members  of  such 
power  pool  and  Regional  Transmission 
Croup  on  similar  terms  and  conditions  over 
facilities  used  for  the  transmission  of  electric 
energy  owned,  controlled  or  operated  by  the 
Transmission  Customer  and  over  facilities 
used  for  the  transmission  of  electric  energy 
owned,  controlled  or  operated  by  the 
Transmission  Customer's  corporate  affiliates. 

This  reciprocity  requirement  applies  not 
only  to  the  Transmission  Customer  that 


obtains  transmission  service  under  the  Tariff, 
but  also  to  all  parties  to  a  transaction  that 
involves  the  use  of  transmission  service 
under  the  Tariff,  including  the  power  seller, 
buyer  and  any  intermediary,  such  as  a  power 
marketer  This  reciprocity  requirement  also 
applies  to  any  Eligible  Customer  that  owns, 
controls  or  operates  transmission  facilities 
that  uses  an  intermediary,  such  as  a  power 
marketer,  to  request  transmission  service 
under  the  Tariff.  If  the  Transmission 
Customer  does  not  ov«i,  control  or  operate 
transmission  facilities,  it  must  include  in  its 
Application  a  sworn  statement  of  one  of  its 
duly  authorized  officers  or  other 
representatives  that  the  purpose  of  its 
Application  is  not  to  assist  an  Eligible 
Customer  to  avoid  the  requirements  of  this 
provision. 

7    Billing  and  Payment 

7.1  Billing  Procedure:  Within  a 
reasonable  time  after  the  first  day  of  each 
month,  the  Transmission  Provider  shall 
submit  an  invoice  to  the  Transmission 
Customer  for  the  charges  for  all  services 
furnished  under  the  Tariff  during  the 
preceding  month.  The  invoice  shall  be  paid 
by  the  Traiumission  Customer  within  twenty 
(20)  days  of  receipt.  All  payments  shall  be 
made  in  immediately  available  funds  payable 
to  the  Transmission  Provider,  or  by  wire 
transfer  to  a  bank  named  by  the  Transmission 
Provider.        » 

7.2  Interest  on  Unpaid  Balances:  Interest 
on  any  unpaid  amounts  (including  amounts 
placed  in  escrow)  shall  be  calculated  in 
accordance  with  the  methodology  specified 
for  interest  on  refunds  in  the  Commission's 
regulations  at  18C.F.R.  §35.19a(a)(2)(iii). 
Interest  on  delinquent  amounts  shall  be 
calculated  fttjm  the  due  date  of  the  bill  to  the 
date  of  payment.  When  payments  are  made 
by  mail,  bills  shall  be  considered  as  having 
been  paid  on  the  date  of  receipt  by  the 
Transmission  Provider. 

7.3  Customer  Defiault:  In  the  event  the 
Transmission  Customer  fails,  for  any  reason 
other  than  a  billing  dispute  as  described 
below,  to  make  payment  to  the  Transmission 
Provider  on  or  before  the  due  date  as 
described  above,  and  such  failure  of  payment 
is  not  corrected  within  thirty  (30)  calendar 
days  after  the  Transmission  Provider  notifies 
the  Transmission  Customer  to  cure  such 
feilure,  a  default  by  the  Transmission 
Customer  shall  be  deemed  to  exist.  Upon  the 
occurrence  of  a  default,  the  Transmission 
Provider  may  initiate  a  proceeding  with  the 
Commission  to  terminate  service  but  shall 
not  terminate  service  until  the  Commission 
so  approves  any  such  request.  In  the  event  of 
a  billing  dispute  between  the  Transmission 
Provider  and  the  Transmission  Customer,  the 
Transmission  Provider  will  continue  to 
provide  service  under  the  Service  Agreement 
as  long  as  the  Transmission  Customer  (i) 
continues  to  make  all  payments  not  in 
dispute,  and  (ii)  pays  into  an  independent 
escrow  account  the  portion  of  the  invoice  in 
dispute,  pending  resolution  of  such  dispute. 
If  the  Transmission  Customer  fails  to  meet 
these  two  requirements  for  continuation  of 
service,  then  the  Transmission  Provider  may 
provide  notice  to  the  Transmission  Customer 
of  its  intention  to  suspend  service  in  sixty 


(60)  days,  in  accordance  with  Commission 
policy. 

8    Accounting  for  the  Transmission 
Provider's  Use  of  the  Tariff 

The  Transmission  Provider  shall  record  the 
following  amounts,  as  outlined  below. 

8.1  Transmission  Revenues:  Include  in  a 
separate  operating  revenue  account  or 
subaccount  the  revenues  it  receives  from 
Transmission  Service  when  making  Third- 
Party  Sales  under  Part  n  of  the  Tariff. 

8.2  Study  Costs  and  Revenues:  Include  in 
a  separate  transmission  operating  expense 
account  or  subaccount,  costs  properly 
chargeable  to  expense  that  are  incurred  to 
perform  any  System  Impact  Studies  or 
Facilities  Studies  which  the  Transmission 
Provider  conducts  to  determine  if  it  must 
construct  new  transmission  facilities  or 
upgrades  necessary  for  its  own  uses, 
including  making  Third-Party  Sales  under 
the  Tariff;  and  include  in  a  separate  operating 
revenue  account  or  subaccount  the  revenues 
received  for  System  Impact  Studies  or 
Facilities  Studies  performed  when  such 
amounts  are  separately  stated  and  identified 
in  the  Transmission  Customer's  billing  under 
the  Tariff. 


9    Regulatory  Filings 

Nothing  contained  in  the  Tariff  or  any 
Service  Agreement  shall  be  construed  as 
affecting  in  any  way  the  right  of  the 
Transmission  Provider  to  unilaterally  make 
application  to  the  Commission  for  a  change 
in  rates,  terms  and  conditions,  charges, 
classification  of  service.  Service  Agreement, 
rule  or  regulation  under  Section  205  of  the 
Federal  Power  Act  and  pursuant  to  the 
Commission's  rules  and  regulations 
promulgated  thereunder. 

Nothing  contained  in  the  Tariff  or  any 
Service  Agreement  shall  be  construed  as 
affecting  in  any  way  the  ability  of  any  Party 
receiving  service  under  the  Tariff  to  exercise 
its  rights  under  the  Federal  Power  Act  and 
purauant  to  the  Commission's  rules  and 
regulations  promulgated  thereimder. 

JO    Force  Majeure  and  Indemnification 

10.1  Force  Majeure:  An  event  of  Force 
Majeure  means  any  act  of  God,  labor 
disturbance,  act  of  the  public  enemy,  war, 
insurrection,  riot,  fire,  storm  or  flood, 
explosion,  breakage  or  accident  to  machinery 
or  equipment,  any  Curtailment,  order, 
regulation  or  restriction  imposed  by 
governmental  military  or  lawfully  established 
civilian  authorities,  or  any  other  cause 
beyond  a  Party's  control.  A  Force  Majeure 
event  does  not  include  an  act  of  negligence 
or  intentional  wrongdoing.  Neither  the 
Transmission  Provider  nor  the  Transmission 
Customer  will  be  considered  in  default  as  to 
any  obligation  under  this  Tariff  if  prevented 
from  fulfilling  the  obligation  due  to  an  event 
of  Force  Majeure.  However,  a  Party  whose 
performance  under  this  Tariff  is  hindered  by 
an  event  of  Force  Majeure  shall  make  all 
reasonable  efforts  to  perform  its  obligations 
under  this  Tariff. 

10.2  Indemnification:  The  Transmission 
Customer  shall  at  all  times  indemnify, 
defend,  and  save  the  Transmission  Provider 
harmless  &t>m,  any  and  all  damages,  losses, 
claims,  including  claims  and  actions  relating 


to  injury  to  or  death  of  any  person  or  damage 
to  prqperty,  demands,  suits,  recoveries,  costs 
and  expenses,  court  costs,  attorney  fees,  and 
all  other  obligations  by  or  to  third  parties, 
arising  out  of  or  resulting  from  the 
Transmission  Provider's  performance  of  its 
obligations  under  this  Tariff  on  behalf  of  the 
Transmission  Customer,  except  in  cases  of 
negligence  or  intentional  wrongdoing  by  the 
Transmission  Provider. 

1 1  Creditworthiness 

For  the  purpose  of  determining  the  ability 
of  the  Transmission  Customer  to  meet  its 
obligations  related  to  service  hereunder,  the 
Transmission  Provider  may  require 
reasonable  credit  review  procedures.  This 
review  shall  be  made  in  accordance  with 
standard  commercial  practices.  In  addition, 
the  Transmission  Provider  may  require  the 
Transmission  Customer  to  provide  and 
maintain  in  effect  during  the  term  of  the 
Service  Agreement,  an  unconditional  and 
irrevocable  letter  of  credit  as  security  to  meet 
its  responsibilities  and  obligations  under  the 
Tariff,  or  an  alternative  form  of  security 
proposed  by  the  Transmission  Customer  and 
acceptable  to  the  Transmission  Provider  and 
consistent  with  commercial  practices 
established  by  the  Uniform  Commercial  Code 
that  protects  the  Transmission  Provider 
against  the  risk  of  non-payment. 

12  Dispute  Resolution  Procedures 

12.1  Internal  Dispute  Resolution 
Procedures:  Any  dispute  between  a 
Transmission  Customer  and  the 
Transmission  Provider  involving 
transmission  service  under  the  Tariff 
(excluding  applications  for  rate  changes  or 
other  changes  to  the  Tariff,  or  to  any  Service 
Agreement  entered  into  under  the  Tariff, 
which  shall  be  presented  directly  to  the 
Commission  for  resolution)  shall  be  referred 
to  a  designated  senior  representative  of  the 
Transmission  Provider  and  a  senior 
representative  of  the  Transmission  Customer 
for  resolution  on  an  informal  basis  as 
promptly  as  practicable.  In  the  event  the 
designated  representatives  are  unable  to 
resolve  the  dispute  within  thirty  (30)  days  [or 
such  other  period  as  the  Parties  may  agree 
upon]  by  mutual  agreement,  such  dispute 
may  be  submitted  to  arbitration  and  resolved 
in  accordance  with  the  arbitration  procedures 
set  forth  below. 

12.2  External  Arbitration  Procedures: 
Any  arbitration  initiated  under  the  Tariff 
shall  be  conducted  before  a  single  neutral 
arbitrator  appointed  by  the  Parties.  If  the 
Parties  fail  to  agree  upon  a  single  arbitrator 
within  ten  (10)  days  of  the  referral  of  the 
dispute  to  arbitration,  each  Party  shall  choose 
one  arbitrator  who  shall  sit  on  a  three- 
member  arbitration  panel.  The  two  arbitrators 
so  chosen  shall  within  twenty  (20)  days 
select  a  third  arbitrator  to  chair  the 
arbitration  panel.  In  either  case,  the 
arbitrators  shall  be  knowledgeable  in  electric 
utility  matters,  including  electric 
transmission  and  bulk  power  issues,  and 
shall  not  have  any  current  or  past  substantial 
business  or  financial  relationships  with  any 
party  to  the  arbitration  (except  prior 
arbitration).  The  arbitratoKs)  shall  provide 
each  of  the  Parties  an  opportunity  to  be  heard 


and,  except  as  otherwise  provided  herein, 
shall  generally  conduct  the  arbitration  in 
accordance  with  the  Commercial  Arbitration 
Rules  of  the  American  Arbitration 
Association  and  any  applicable  Commission 
regulations  or  Regional  Transmission  Group 
rules. 

12.3  Arbitration  Decisions:  Unless 
otherwise  agreed,  the  arfoitrator<s)  shall 
render  a  decision  within  ninety  (90)  days  of 
appointment  and  shall  notify  the  Parties  in 
writing  of  such  decision  and  the  reasoiu 
therefor.  The  arbitrator{s)  shall  be  authorized 
only  to  interpret  and  apply  the  provisions  of 
the  Tariff  and  any  Service  Agreement  entered 
into  under  the  Tariff  and  shall  have  no  power 
to  modify  or  change  any  of  the  above  in  any 
manner.  The  decision  of  the  arbitrator(s) 
shall  be  final  and  binding  upon  the  Parties, 
and  judgment  on  the  award  may  be  entered 
in  any  court  having  jurisdictiorL  The 
decision  of  the  arbitrator's)  may  be  appealed 
solely  on  the  grounds  that  the  conduct  of  the 
arbitrators),  or  the  decision  itself,  violated 
the  standards  set  forth  in  the  Federal 
Arbitration  Act  and/or  the  Administrative 
Dispute  Resolution  Act  The  final  decision  of " 
the  arbitrator  must  also  be  filed  with  the 
Commission  if  it  affects  jurisdictional  rates, 
terms  and  conditions  of  service  or  facilities. 

12.4  Costs:  Each  Party  shall  be 
responsible  for  its  own  costs  incurred  during 
the  arbitration  process  and  for  the  following 
costs,  if  applicable: 

(A)  The  cost  of  the  arbitrator  chosen  by  the 
Party  to  sit  on  the  three  member  panel  and 
one  half  of  the  cost  of  the  third  arbitrator 
chosen;  or 

(B)  One  half  the  cost  of  the  single  arbitrates 
jointly  chosen  by  the  Parties. 

12.5  RighU  Under  The  Federal  Power 
Act:  Nothing  in  this  section  shall  restrict  the 
rights  of  any  party  to  file  a  Complaint  with 
the  Commission  under  relevant  provisions  of 
the  Federal  Power  Act. 

n.  PoinMo-Poinl  Transmission  Service 

Preamble 

The  Transmission  Provider  will  provide 
Firm  and  Non-Firm  Point-To-Poinl 
Transmission  Service  pursuant  to  the 
applicable  terms  and  conditions  of  this 
Tariff.  Point-To-Point  Transmission  Service 
is  for  the  receipt  of  capacity  and  energy  at 
designated  Point(s)  of  Receipt  and  the 
transmission  of  such  capacity  and  energy  to 
designated  Point(s)  of  oielivery. 

13    Nature  of  Firm  Point-To-Point 
Transmission  Service 

13.1  Term:  The  minimum  term  of  Firm 
Point-To-Point  Transmission  Service  shall  be 
one  day  and  the  maximum  term  shall  be 
specified  in  the  Service  Agreement. 

13.2  Reservation  Priority:  Long-Term 
Firm  Point-To-Point  Transmission  Service 
shall  be  available  on  a  firet-come,  first-served 
basis  i.e.,  in  the  chronological  sequence  in 
which  each  Transmission  Customer  has 
reserved  service.  Reservations  for  Short-Term 
Firm  Point-To-Point  Transmission  Service 
will  be  conditional  based  upon  the  length  of 
the  requested  transaction.  If  the  Transmission 
System  becomes  oversubscribed,  requests  for 
longer  term  service  may  preempt  requests  for 
shorter  term  service  up  to  the  following 
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deadlines:  one  day  before  the  conunencement 
of  daily  service,  one  week  before  the 
commencement  of  weekly  service,  and  one 
month  before  the  commencement  of  monthly 
service.  Before  the  conditional  reservation 
deadline,  if  available  transmission  capability 
is  insufficient  to  satisfy  all  Applications,  an 
Eligible  Customer  with  a  reservation  for 
shorter  term  service  has  the  right  of  first 
refusal  to  match  any  longer  term  reservation 
before  losing  its  reservation  priority.  A  longer 
term  competing  request  for  Short-Term  Firm 
Point-To-Point  Transmission  Service  will  be 
granted  if  the  Eligible  Customer  with  the 
right  of  first  refusal  does  not  agree  to  match 
the  competing  request  within  24  hours  (or 
earlier  if  necessary  to  comply  with  the 
scheduling  deadlines  provided  in  section 
13.8)  from  being  notified  by  the  Transmission 
Provider  of  a  longer-term  competing  request 
for  Short-Term  Firm  Point-To-Point 
Transmission  Service.  After  the  conditional 
reservation  deadline,  service  will  commence 
pursuant  to  the  terms  of  Part  II  of  the  Tariff. 
Finn  Point-To-Point  Transmission  Service 
will  always  have  a  reservation  priority  over 
Non-Firm  Point-To-Point  Transmission 
Service  under  the  Tariff.  All  Long-Term  Firm 
Point-To-Point  Transmission  Service  will 
have  equal  reservation  priority  with  Native 
Load  Customers  and  Network  Customers. 
Reservation  priorities  for  existing  firm 
service  customers  are  provided  in  Section 
2.2. 

13.3  Use  of  Firm  Transmission  Service  by 
the  Transmission  Provider  The  Transmission 
Provider  will  be  subject  to  the  rates,  terms 
and  conditions  of  Part  11  of  the  Tariff  when 
making  Third-Party  Sales  under  (i) 
agreements  executed  on  or  after  [insert  date 
sixty  (60)  days  after  publication  in  Federal 
ftei^aterl  or  (ii)  agreements  executed  prior  to 
the  aforementioned  date  that  the  Commission 
requires  to  be  unbundled,  by  the  date 
specified  by  the  Commission.  The 
Transmission  Provider  will  maintain  separate 
accounting,  pursuant  to  Section  8  ,  for  any 
use  of  the  Point-To-Point  Transmission 
Service  to  make  Third-Party  Sales. 

13.4  Service  Agreements:  The 
Transmission  Provider  shall  offer  a  standard 
fbnn  Firm  Point-To-Point  Transmission 
Service  Agreement  (Attachment  A)  to  an 
Eligible  Customer  when  it  submits  a 
Completed  Application  for  Long-Term  Firm 
Point-To-Point  Transmission  Service.  The 
Transmission  Provider  shall  offer  a  standard 
form  Firm  Point-To-Point  Transmission 
Service  Agreement  (Attachment  A)  to  an 
Eligible  Customer  when  it  first  submits  a 
Completed  Application  for  Short-Term  Firm 
Point-To-Point  Transmission  Service 
pursuant  to  the  TarifL  Executed  Service 
Agreements  that  contain  the  information 
required  under  the  Tariff  shall  be  filed  with 
the  Commission  in  compliance  with 
applicable  Commission  regulations. 

13.5  Transmission  Customer  Obligations 
for  Facility  Additions  or  Redispatch  Costs:  In 
cases  where  the  Transmission  Provider 
determines  that  the  Transmission  System  is 
not  capable  of  providing  Firm  Po^iit-To-Point 
Transmission  Service  without  (1)  degrading 
or  impairing  the  reliability  of  service  to 
Native  Load  Customers,  Network  Customers 
■id  other  Trans laissioa  Customan  taking 


Firm  Point-To-Point  Transmission  Service,  or 
(2)  interfering  with  the  Transmission 
Provider's  ability  to  meet  pricr  firm 
contractual  commitments  to  others,  the 
Transmission  Provider  will  be  obligated  to 
expand  or  upgrade  its  Transmission  System 
pursuant  to  the  terms  of  Section  15.4.  The 
Transmission  Customer  must  agree  to 
compensate  the  Transmission  Provider  for 
any  necessary  transmission  facility  additions 
pursuant  to  the  terms  of  Section  27.  To  the 
extent  the  Transmission  Provider  can  relieve 
any  system  constraint  more  economically  by 
redispatching  the  Transmission  Provider's 
resources  than  through  constructing  Network 
Upgrades,  it  shall  do  so,  provided  that  the 
Eligible  Customer  agrees  to  compensate  the 
Transmission  Provider  pursuant  to  the  terms 
of  Section  27  .  Any  redispatch.  Network 
Upgrade  or  Direct  Assignment  Facilities  costs 
to  be  charged  to  the  Transmission  Customer 
on  an  incremental  basis  under  the  Tariff  will 
be  specified  in  the  Service  Agreement  prior 
to  initiating  service. 

13.6    Curtailment  of  Firm  Transmission 
Service:  In  the  event  that  a  Curtailment  on 
the  Transmission  Provider's  Transmission 
System,  or  a  portion  thereof,  is  required  to 
maintain  reliable  operation  of  such  system, 
Curtailments  will  be  made  on  a  non- 
discriminatory basis  to  the  transaction(s)  that 
effectively  relieve  the  constraint.  If  multiple 
transactions  require  Curtailment,  to  the 
extent  practicable  and  consistent  with  Good 
Utility  Practice,  the  Transmission  Provider 
will  curtail  service  to  Network  Customers 
and  Transmission  Customers  taking  Firm 
Point-To-Point  Transmission  Service  on  a 
basis  comparable  to  the  curtailment  of 
service  to  the  Transmission  Provider's  Native 
Load  Customers.  All  Curtailments  will  be 
made  on  a  non-discriminatory  basis, 
however.  Non-Firm  Point-To-Point 
Transmission  Service  shall  be  subordinate  to 
Firm  Transmission  Service.  When  the 
Transmission  Provider  determines  that  an 
electrical  emergency  exists  on  its 
Transmission  System  and  implements 
emergency  procedures  to  Curtail  Firm 
Transmission  Service,  the  Transmission 
Customer  shall  make  the  required  reductions 
upon  request  of  the  Transmission  Provider. 
However,  the  Transmission  Provider  reserves 
the  right  to  Curtail,  in  whole  or  in  part,  any 
Firm  Transmission  Service  provided  under 
the  Tariff  when,  in  the  Transmission 
Provider's  sole  discretion,  an  emergency  or 
other  unforeseen  condition  Impairs  or 
degrades  the  reliability  of  its  Transmission 
System.  The  Transmission  Provider  will 
notify  all  affected  Transmission  Customers  in 
a  timely  manner  of  any  scheduled 
Curtailments. 

13.7    Classification  of  Firm  Transmission 
Service: 

(a)  The  Transmission  Customer  taking  Firm 
Point-To-Point  Transmission  Service  may  (1) 
change  its  Receipt  and  Delivery  Points  to 
obtain  service  on  a  non-finn  basis  consistent 
with  the  terms  of  Section  22.1  or  (2)  request 

a  modification  of  the  Points  of  Receipt  or 
Delivery  on  a  firm  basis  pursuant  to  the  terms 
of  Section  22.2. 

(b)  The  Transmission  Customer  may 
purchase  transmission  service  to  make  sales 
of  capacity  and  aneigy  from  multiple 


generating  units  that  are  on  the  Transmission 
Provider's  Transmission  System.  For  such  a 
purchase  of  transmission  service,  the 
resources  will  be  designated  as  multiple 
Points  of  Receipt,  unless  the  multiple 
generating  units  are  at  the  same  generating 
plant  in  which  case  the  units  would  be 
treated  as  a  single  Point  of  Receipt. 

(c)  The  Transmission  Provider  shall 
provide  firm  deliveries  of  capacity  and 
energy  from  the  Point(s)  of  Receipt  to  the 
Point(s)  of  Delivery.  Each  Point  of  Receipt  at 
which  firm  transmission  capacity  is  reserved 
by  the  Transmission  Customer  shall  be  set 
forth  in  the  Finn  Point-To-Point  Service 
Agreement  for  Long-Term  Finn  Transmission 
Service  along  with  a  corresponding  capacity 
reservation  associated  with  each  Point  of 
Receipt.  Points  of  Receipt  and  corresponding 
capacity  reservations  shall  be  as  mutually 
agreed  upon  by  the  Parties  for  Short-Term 
Firm  Transmission.  Each  Point  of  Delivery  at 
which  firm  transmission  capacity  is  reserved 
by  the  Transmission  Customer  shall  be  set 
forth  in  the  Firm  Point-To-Point  Service 
Agreement  for  Long-Term  Firm  Transmission 
Service  along  with  a  corresponding  capacity 
reservation  associated  with  each  Point  of 
Delivery.  Points  of  Delivery  and 
corresponding  capacity  reservations  shall  be 
as  mutually  agreed  upon  by  the  Parties  for 
Short-Term  Firm  Transmission.  The  greater 
of  either  (1)  the  sum  of  the  capacity 
reservations  at  the  Point(s)  of  Receipt,  or  (2) 
the  sum  of  the  capacity  reservations  at  the 
Point(s)  of  Delivery  shall  be  the  Transmission 
Customer's  Reserved  Capacity.  The 
Transmission  Customer  will  be  billed  for  its 
Reserved  Capacity  under  the  terms  of 
Schedule  7.  The  Transmission  Customer  may 
not  exceed  its  firm  capacity  reserved  at  each 
Point  of  Receipt  and  each  Point  of  Delivery 
except  as  otherwise  specified  in  Section  22. 
The  Transmission  Provider  shall  specify  the 
rate  treatment  and  all  related  terms  and 
conditions  applicable  in  the  event  that  a 
Transmission  Customer  (including  Third- 
Party  Sales  by  the  Transmission  Provider) 
exceeds  its  firm  reserved  capacity  at  any 
Point  of  Receipt  or  Point  of  Delivery. 

13.8    Scheduling  of  Firm  Point-To-Point 
Transmission  Service:  Schedules  for  the 
Transmission  Customer's  Firm  Point-To- 
Point  Transmission  Service  must  be 
submitted  to  the  Transmission  Provider  no 
later  than  WOO  a.m.  (or  a  reasonable  time 
that  is  generally  accepted  in  the  region  and 
is  consistently  adhered  to  by  the 
Transmission  Provider)  of  the  day  prior  to 
'  commencement  of  such  service.  Schedules 
submitted  after  10:00  a.m.  will  be 
accommodated,  if  practicable.  Hour-to-hour 
schedules  of  any  capacity  and  energy  that  is 
to  be  delivered  must  be  stated  in  increments 
of  1,000  kW  per  hour  [or  a  reasonable 
increment  that  is  generally  accepted  in  the 
region  and  is  consistently  adhered  to  by  the 
Transmission  Provider).  Transmission 
Customers  within  the  Transmission 
Provider's  service  area  with  multiple  requests 
for  Transmission  Service  at  a  Point  of 
Receipt,  each  of  which  is  under  1,000  kW  per 
hour,  may  consolidate  their  service  requests 
at  a  common  point  of  receipt  into  units  of 
1 ,000  kW  per  hour  for  scheduUng  and  lulling 
purposes.  Scheduling  changes  will  be 


permitted  up  to  twenty  (20)  minutes  (or  a 
reasonable  time  that  is  generally  accepted  in 
the  region  and  is  consistently  adhered  to  by 
the  Transmission  Provider]  before  the  start  of 
the  next  clock  hour  provided  that  the 
Delivering  Party  and  Receiving  Party  also 
agree  to  the  schedule  modification.  The 
Transmission  Provider  will  furnish  to  the 
Delivering  Party's  system  operator,  hour-to- 
hour  schedules  equal  to  those  furnished  by 
the  Receiving  Party  (unless  reduced  for 
losses)  and  shall  deliver  the  capacity  and 
energy  provided  by  such  schedules.  Should 
the  Transmission  Customer,  Delivering  Party 
or  Receiving  Party  revise  or  terminate  any 
schedule,  such  party  shall  immediately 
notify  the  Transmission  Provider,  and  the 
Transmission  Provider  shall  have  the  right  to 
adjust  accordingly  the  schedule  for  capacity 
and  energy  to  be  received  and  to  be 
delivered. 

14    Nature  of  Non-Finn  Point-  To-Point 
Transmission  Service 

14.1  Term:  Non-Firm  Point-To-Point 
Transmission  Service  will  be  available  for 
periods  ranging  from  one  (1)  hour  to  one  (1) 
month.  However,  a  Purchaser  of  Non-Firm 
Point-To-Point  Transmission  Service  will  be 
entitled  to  reserve  a  sequential  term  of 
service  (such  as  a  sequential  monthly  term 
without  having  to  wait  for  the  initial  term  to 
expire  before  requesting  another  monthly 
term)  so  that  the  total  time  period  for  which 
the  reservation  applies  is  greater  than  one 
month,  subject  to  the  requirements  of  Section 
18.3. 

14.2  Reservation  Priority:  Non-Firm 
Point-To-Point  Transmission  Service  shall  be 
available  from  transmission  capability  in 
excess  of  that  needed  for  reliable  service  to 
Native  Load  Customers,  Network  Customers 
and  other  Transmission  Customers  taking 
Long-Term  and  Short-Term  Firm  Point-To- 
Point  Transmission  Service.  A  higher  priority 
will  be  assigned  to  reservations  with  a  longer 
duration  of  service.  In  the  event  the 
Transmission  System  is  constrained, 
competing  requests  of  equal  duration  will  be 
prioritized  based  on  the  highest  price  ofiiered 
by  the  Eligible  Customer  for  the 
Transmission  Service.  Eligible  Customers 
that  have  already  reserved  shorter  term 
service  have  the  right  af  first  refusal  to  match 
any  longer  term  reservation  before  being 
preempted.  A  longer  term  competing  request 
for  Non-Firm  Point-To-Point  Transmission 
Service  will  be  granted  if  the  Eligible 
Customer  with  the  right  of  first  refusal  does 
not  agree  to  match  the  competing  request:  (a) 
immediately  for  hourly  Non-Firm  Point-To- 
Point  Transmission  Service  after  notification 
by  the  Transmission  Provider,  and,  (b)  within 
24  hours  (or  earlier  if  necessary  to  comply 
with  the  scheduling  deadlines  provided  in 
section  14.6)  for  Non-Firm  Point-To-Point 
Transmission  Service  other  than  hourly 
transactions  after  notification  by  the 
Transmission  Provider.  Transmission  service 
for  Network  Customers  from  resources  other 
than  designated  Network  Resources  will  have 
a  higher  priority  than  any  Non-Firm  Point- 
To-Point  Transmission  Service.  Non-Firm 
Point-To-Point  Transmission  Service  over 
secondary  Point(s)  of  Receipt  and  Point(s)  of 
Delivery  will  have  the  lowest  reservation 
priority  under  the  Tariff. 


14.3  Use  of  Non-Finn  Point-To-Point 
Transmission  Service  by  the  Transmission 
Provider:  The  Transmission  Provider  will  be 
subject  to  the  rates,  terms  and  conditions  of 
Part  n  of  the  Tariff  when  making  Third-Party 
Sales  under  (i)  agreements  executed  on  or 
after  [insert  date  sixty  (60)  days  after 
publication  in  Federal  Register]  or  (ii) 
agreements  executed  prior  to  the 
aforementioned  date  that  the  Commission 
requires  to  be  unbundled,  by  the  date 
specified  by  the  Commission.  The 
Transmission  Provider  will  maintain  separate 
accounting,  pursuant  to  Section  8  ,  for  any 
use  of  Non-Firm  Point-To-Point 
Transmission  Service  to  make  Third-Party 
Sales. 

14.4  Service  Agreements:  The 
Transmission  Provider  shall  offer  a  standard 
form  Non-Firm  Point-To-Point  Transmission 
Service  Agreement  (Attachment  B)  to  an 
Eligible  Customer  when  it  first  submits  a 
Completed  Application  for  Non-Firm  Point- 
To-Point  Transmission  Service  pursuant  to 
the  Tariff.  Executed  Service  Agreements  that 
contain  the  information  required  under  the 
Tariff  shall  be  filed  with  the  Commission  in 
compliance  with  applicable  Commission 
regulations. 

14.5  Classification  of  Non-Firm  Point-To- 
Point  Transmission  Service:  Non-Firm  Point- 
To-Point  Transmission  Service  shall  be 
offered  under  terms  and  conditions 
contained  in  Part  D  of  the  Tariff.  The 
Transmission  Provider  undertakes  no 
obligation  under  the  Tariff  to  plan  its 
Transmission  System  in  order  to  have 
sufficient  capacity  for  Non-Firm  Point-To- 
Point  Transmission  Service.  Parties 
requesting  Non-Firm  Point-To-Point 
Transmission  Service  for  the  transmission  of 
firm  power  do  so  with  the  full  realization 
that  such  service  is  subject  to  availability  and 
to  Curtailment  or  Interruption  under  the 
terms  of  the  Tariff.  The  Transmission 
Provider  shall  specify  the  rate  treatment  and 
all  related  terms  and  conditions  applicable  in 
the  event  that  a  Transmission  Customer 
(including  Third-Party  Sales  by  the 
Transmission  Provider)  exceeds  its  non-firm 
capacity  reservation.  Non-Firm  Point-To- 
Point  Transmission  Service  shall  include 
transmission  of  energy  on  an  hourly  basis 
and  transmission  of  scheduled  short-term 
capacity  and  energy  on  a  daily,  weekly  or 
monthly  basis,  but  not  to  exceed  one  month's 
reservation  for  any  one  Application,  under 
Schedules. 

14.6    Scheduling  of  Non-Firm  Point-To- 
Point  Transmission  Service:  Schedules  fw 
Non-Fiim  Point-To-Point  Transmission 
Service  must  be  submitted  to  the 
Transmission  Provider  no  later  than  iHO 
p.m.  [or  a  reasonable  time  that  is  generally 
accepted  in  the  region  and  is  consistently 
adhered  to  by  the  Transmission  Provider]  of 
the  day  prior  to  commencement  of  such 
service.  Schedules  submitted  after  2KN)  p.m. 
will  be  accommodated,  if  practicable.  Ikmr- 
to-hour  schedules  of  energy  that  is  to  be 
delivered  must  be  stated  in  increments  of 
1,000  kW  pier  hour  [or  a  reasonable  increment 
that  is  generally  accepted  in  the  region  and 
is  consistently  adhered  to  by  the 
Transmission  Provider].  Transmission 
Customers  within  the  Transmission 


Provider's  service  area  with  multiple  requests 
for  Transmission  Service  at  a  Point  of 
Receipt,  each  of  which  is  under  1,000  kW  per 
hour,  may  consolidate  their  schedules  at  a 
common  Point  of  Receipt  into  units  of  1 ,000 
kW  per  hour.  Scheduling  changes  will  be 
permitted  up  to  twenty  (20)  minutes  [or  a 
reasonable  time  that  is  generally  accepted  in 
the  region  and  is  consistently  adhered  to  by 
the  Transmission  Provider)  before  the  start  of 
the  next  clock  hour  provided  that  the 
Delivering  Party  and  Receiving  Party  also 
agree  to  the  schedule  modification.  The 
Transmission  Provider  will  furnish  to  the 
Delivering  Party's  system  operator,  hour-to- 
hour  schedules  equal  to  those  furnished  by 
the  Receiving  Party  (unless  reduced  for 
losses)  and  shall  deliver  the  capacity  and 
energy  provided  by  such  schedules.  Should 
the  Transmission  Customer,  Delivering  Party 
or  Receiving  Party  revise  or  terminate  any 
schedule,  such  party  shall  immediately 
notify  the  Transmission  Provider,  and  the 
Transmission  Provider  shall  have  the  right  to 
adjust  accordingly  the  schedule  for  capacity 
and  energy  to  be  received  and  to  be 
delivered. 

14.7    Curtailment  or  Interruption  of 
Service:  The  Transmission  Provider  reserves 
the  right  to  Curtail,  in  whole  or  in  part,  Non- 
Firm  Point-To-Point  Transmission  Service 
provided  under  the  Tariff  for  reliability 
reasons  when,  an  emergency  or  other 
unforeseen  condition  threatens  to  impair  or 
degrade  the  reliability  of  its  Transmission 
System.  The  Transmission  Provider  reserves 
the  right  to  Interrupt,  in  whole  or  in  part.     . 
Non-Firm  Point-To-Point  Transmission 
Service  provided  under  the  Tariff  for 
economic  reasons  in  order  to  accommodate 

(1)  a  request  for  Firm  Transmission  Service. 

(2)  a  request  for  Non-Firm  Point-To-Point 
Transmission  Service  of  greater  duration.  (3) 
a  request  for  Non-Firm  Point-To-Point 
Transmission  Service  of  equal  duration  with 
a  higher  price,  or  (4)  transmission  service  for 
Network  Customers  from  non-designated 
resources.  The  Transmission  Provider  also 
will  discontinue  or  reduce  service  to  the 
Transmission  Customer  to  the  extent  that 
deliveries  for  transmission  are  discontinued 
or  reduced  at  the  Point(s)  of  Receipt.  Where 
required.  Curtailments  or  Interruptions  will 
be  made  on  a  non-discriminatory  basis  to  tba 
tiansaction(s)  that  effectively  reUeve  the 
constraint,  however,  Non-Firm  Point-To- 
Point  Transmission  Service  shall  be 
subordinate  to  Firm  Transmission  Service.  If 
multiple  transactions  require  Curtailment  or 
Interruption,  to  the  extent  practicable  and 
consistent  with  Good  Utility  Practice, 
Curtailments  or  Interruptions  will  be  made  to 
transactions  of  the  shortest  term  (e.g. ,  hourly 
non-fiim  traaaactions  will  be  Curtailed  or 
Interrupted  before  daily  non-firm 
transactions  and  daily  non-firm  transactions 
wrill  be  Curtailed  or  Interrupted  before 
wreekly  non-firm  transactions).  TransmissioQ 
service  for  Network  Customers  from 
resources  other  than  designated  Network 
Resources  will  have  a  higher  priority  than 
any  Non-Firm  Point-To-Point  Transmission 
Service  under  the  Tariff.  Non-Firm  Point-To- 
Point  Transmission  Service  over  secondary 
Point(s)  of  Receipt  and  Point^s)  of  Delivery 
will  have  a  lower  priority  than  any  NoB-Hrm 
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Point-To-Poim  Transmission  Service  under 
the  Tariff.  The  Transmission  Provider  will 
provide  advance  notice  of  Curtailment  or 
Interruption  where  such  notice  can  be 
provided  consistent  with  Good  Utility 
Practice. 

15     Service  Availability 

15.1  General  Conditions:  The 
Transmission  Provider  will  provide  Firm  and 
Non-Firm  Point-To-Point  Transmission 
Service  over,  on  or  across  its  Transmission 
System  to  any  Transmission  Customer  that 
has  met  the  requirements  of  Section  16. 

15.2  Determination  of  Available 
Transmission  Capability:  A  description  of  the 
Transmission  Provider's  specific 
methodology  for  assessing  available 
transmission  capability  posted  on  the 
Transmission  Provider's  OASIS  (Section  )  is 
contained  in  Attachment  of  the  Tariff.  In  the 
event  sufficient  transmission  capability  may 
not  exist  to  accommodate  a  service  request, 
the  Transmission  Provider  will  respond  by 
performing  a  System  Impact  Study. 

15.3  Initiating  Service  in  the  Absence  of 
an  Executed  Service  Agreement:  If  the 
Transmission  Provider  and  the  Transmission 
Customer  requesting  Firm  or  Non-Firm  Point- 
To-Point  Transmission  Service  cannot  agree 
on  all  the  terms  and  conditions  of  the  Point- 
To-Point  Service  Agreement,  the 
Transmission  Provider  shall  file  with  the 
Commission,  within  thirty  (30)  days  after  the 
date  the  Transmission  Customer  provides 
written  notification  directing  the 
Transmission  Provider  to  file,  an  unexecuted 
Point-To-Point  Service  Agreement  containing 
terms  and  conditions  deemed  appropriate  by 
the  Transmission  Providar  for  such  requested 
Transmission  Service.  The  Transmission 
Provider  shall  conunence  providing 
Transmission  Service  subject  to  the 
Transmission  Customer  agreeing  to  (i) 
compensate  the  Transmission  Provider  at 
whatever  rate  the  Commission  ultimately 
determines  to  be  just  and  reasonable,  and  (ii) 
comply  with  the  terms  and  conditions  of  the 
Tariff  including  posting  appropriate  security 
deposits  in  accordance  with  the  terms  of 
Section  17.3. 

15.4    Obligation  to  Provide  Transmission 
Service  that  Requires  Expansion  or 
Modification  of  the  Transmission  System:  If 
the  Transmission  Provider  determines  that  it 
cannot  accommodate  a  Completed 
Application  for  Firm  Point-'To- Point 
Transmission  Service  because  of  insufGcient 
capability  on  its  Transmission  System,  the 
Transmission  Provider  will  use  due  diligence 
to  expand  or  modify  its  Transmission  System 
to  provide  the  requested  Firm  Transmission 
Service,  provided  the  Transmission  Customer 
agrees  to  compensate  the  Transmission 
Provider  for  such  costs  pursuant  to  the  terms 
of  Section  27.  The  Transmission  Provider 
mil  conform  to  Good  Utility  Practice  in 
determining  the  need  for  new  facilities  and 
in  the  design  and  construction  of  such 
facilities.  The  obligation  applies  only  to  those 
facilities  that  the  Transmission  Provider  has 
the  right  to  expand  or  modify. 

15.5    DeCeml  of  Service:  The 
Transmission  Provider  may  defer  providing 
service  until  it  completes  construction  of 
new  transmission  facilities  or  upgrades 


needed  to  provide  Firm  Point-To-Point 
Transmission  Service  whenever  the 
Transmission  Provider  determines  that 
providing  the  requested  service  would, 
without  such  new  facilities  or  upgrades, 
impair  or  degrade  reliability  to  any  existing 
firm  services. 

15.6  Other  Transmission  Service 
Schedules:  Eligible  Customers  receiving 
transmission  service  under  other  agreements 
on  file  with  the  Commission  may  continue  to 
receive  transmission  service  under  those 
agreements  until  such  time  as  those 
agreements  may  t>e  modified  by  the 
Commission. 

15.7  Real  Power  Losses:  Real  Power 
Losses  are  associated  with  all  transmission 
service.  The  Transmission  Provider  is  not 
obligated  to  provide  Real  Power  Losses.  The 
Transmission  Customer  is  responsible  for 
replacing  losses  associated  with  all 
transmission  service  as  calculated  by  the 
Transmission  Provider.  The  applicable  Real 
Power  Loss  factors  are  as  follows:  |To  be 
completed  by  the  Transmission  Provider). 

16     Transmission  Customer  Responsibilities 

16.1     Conditions  Required  of 
Transmission  Customers:  Point-To-Point 
Transmission  Service  shall  be  provided  by 
the  Transmission  Provider  only  if  the 
following  conditions  are  satisfied  by  the 
Transmission  Customer: 

a.  The  Transmission  Customer  has  pending 
a  Completed  Application  for  service: 

b.  The  Transmission  Customer  meets  the 
creditworthiness  criteria  set  forth  in  Section 

11; 

c.  The  Transmission  Customer  will  have 
arrangements  in  place  for  any  other 
transmission  service  necessary  to  effect  the 
delivery  from  the  generating  source  to  the 
Transmission  Provider  prior  to  the  time 
service  under  Part  n  of  the  Tariff  commences; 

d.  The  Transmission  Customer  agrees  to 
pay  for  any  facilities  constructed  and 
chargeable  to  such  Transmission  Customer 
under  Part  U  of  the  Tariff,  whether  or  not  the 
Transmission  Customer  takes  service  for  the 
full  term  of  its  reservation;  and 

e.  The  Transmission  Customer  has 
executed  a  Point-To-Point  Service  Agreement 
or  has  agreed  to  receive  service  pufsuant  to 
Section  15.3. 

16.2    Transmission  Customer 
Responsibility  for  Third-Party  Arrangements: 
Any  scheduling  arrangements  that  may  be 
required  by  other  electric  systems  shall  be 
the  responsibility  of  the  Transmission 
Customer  requesting  service.  The 
Transmission  Customer  shall  provide,  unless 
waived  by  the  Transmission  Provider, 
notification  to  the  Transmission  Provider 
identifying  such  systems  and  authorizing 
them  to  schedule  the  capacity  and  energy  to 
be  transmitted  by  the  Transmission  Provider 
pursuant  to  Part  n  of  the  Tariff  on  behalf  of 
the  Receiving  Party  at  the  Point  of  Delivery 
or  the  Delivering  Party  at  the  Point  of 
Receipt.  However,  the  Transmission  Provider 
will  undertake  reasonable  efforts  to  assist  the 
Transmission  Customer  in  making  such 
arrangements,  including  without  limitation, 
providing  any  information  or  data  required 
by  such  other  electric  system  pursuant  to 
Good  Utility  Practice. 


1 7    Procedures  for  Arranging  Firm  Point-To- 
Point  Transmission  Service 

17.1     Application:  A  request  for  Firm 
Point-To-Point  Transmission  Service  for 
periods  of  one  year  or  longer  must  contain  a 
written  Application  to:  (Transmission 
Provider  Name  and  Address],  at  least  sixty 
(60)  days  in  advance  of  the  calendar  month 
in  which  service  is  to  commence.  The 
Transmission  Provider  will  consider  requests 
for  such  firm  service  on  shorter  notice  when 
feasible.  Requests  for  firm  service  for  periods 
of  less  than  one  year  shall  be  subject  to 
expedited  procedures  that  shall  be  negotiated 
between  the  Parties  within  the  time 
constraints  provided  in  Section  17.5.  All 
Firm  Point-To-Point  Transmission  Service 
requests  should  be  submitted  by  entering  the 
information  listed  below  on  the  Transmission 
Provider's  OASIS.  Prior  to  implementation  of 
the  Transmission  Provider's  OASIS,  a 
Completed  Application  may  be  submitted  by 
(i)  transmitting  the  required  information  to 
the  Transmission  Provider  by  telefax,  or  (ii) 
providing  the  information  by  telephone  over 
the  Transmission  Provider's  time  recorded 
telephone  line.  Each  of  these  methods  will 
provide  a  time-stamped  record  for 
establishing  the  priority  of  the  Application. 

17.2     Completed  Application:  A 
Completed  Application  shall  provide  all  of 
the  information  included  in  18  CFR  §  2.20 
including  but  not  limited  to  the  following: 

(i)  The  identity,  address,  telephone  number 
and  facsimile  number  of  the  entity  requesting 
service; 

(ii)  A  statement  that  the  entity  requesting 
service  is.  or  will  be  upon  commencement  of 
service,  an  Eligible  Customer  under  the 
Tariff; 

(iii)  The  location  of  the  Point(s)  of  Receipt 
and  Point(s)  of  Delivery  and  the  identities  of 
the  Delivering  Parties  and  the  Receiving 
Parties; 

(iv)  The  location  of  the  generating 
facility(ies)  supplying  the  capacity  and 
energy  and  the  location  of  the  load  ultimately 
served  by  the  capacity  and  energy 
transmitted.  The  Transmission  Provider  will 
treat  this  information  as  confidential  except 
to  the  extent  that  disclosure  of  this 
information  is  required  by  this  Tariff,  by 
regulatory  or  judicial  grder,  for  reliability 
purposes  pursuant  to  Good  Utility  Practice  or 
pursuant  to  RTG  transmission  information 
sharing  agreements.  The  Transmission 
Provider  shall  treat  this  information 
consistent  with  the  standards  of  conduct 
contained  in  Part  37  of  the  Commission's 
regulations; 

(v)  A  description  of  the^upply 
characteristics  of  the  capacity  and  energy  to 
be  delivered; 

(vi)  An  estimate  of  the  capacity  and  energy 
expected  to  be  delivered  to  the  Receiving 
Party; 

(vii)  The  Service  Commencement  Date  and 
the  term  of  the  requested  Transmission 
Service;  and 

(viii)  The  transmission  capacity  requested 
for  each  Point  of  Receipt  and  each  Point  of 
Delivery  on  the  Transmission  Provider's 
Transmission  System;  customers  may 
combine  their  requests  for  service  in  order  to 
satisfy  the  min'T""™  transmission  capacity 
requirement 


The  Transmission  Provider  shall  treat  this 
information  consistent  with  the  standards  of 
conduct  contained  in  Part  37  of  the 
Commission's  regulations. 

17.3    Deposit:  A  Completed  Application 
for  Firm  Point-To-Point  'Transmission  Service 
also  shall  include  a  deposit  of  either  one 
month's  charge  for  Reserved  Capacity  or  the 
full  charge  for  Reserved  Capacity  for  service 
requests  of  less  than  one  month.  If  the 
Application  is  rejected  by  the  Transmission 
Provider  because  it  does  not  meet  the 
conditions  for  service  as  set  forth  herein,  or 
in  the  case  of  requests  for  service  arising  in 
connection  with  losing  bidders  in  a  Request 
For  Proposals  (RFP),  said  deposit  shall  be 
returned  with  interest  less  any  reasonable 
costs  incurred  by  the  Transmission  Provider 
in  coimection  with  the  review  of  the  losing 
bidder's  Application.  The  deposit  also  will 
be  returned  with  interest  less  any  reasonable 
costs  inctirred  by  the  Transmission  Provider 
if  the  Transmission  Provider  is  unable  to 
complete  new  facilities  needed  to  provide  the 
service.  If  an  Application  is  withdrawn  or  the 
Eligible  Customer  decides  not  to  enter  into  a 
Service  Agreement  for  Firm  Point-To-Point 
Transmission  Service,  the  deposit  shall  be 
refunded  in  fiill,  with  interest,  less 
reasonabfe  costs  incurred  by  the 
Transmission  Provider  to  the  extent  such 
costs  have  not  already  been  recovered  by  the 
Transmission  Provider  from  the  Eligible 
Customer.  The  Transmission  Provider  will 
provide  to  the  Eligible  Customer  a  complete 
accounting  of  all  costs  deducted  &x>m  the 
refunded  deposit,  which  the  Eligible 
Customer  may  contest  if  there  is  a  dispute 
concerning  the  deducted  costs.  Deposits 
associated  with  construction  of  new  facilities 
are  subject  to  the  provisions  of  Section  19.  If 
a  Service  Agreement  for  Firm  Point-To-Point 
Transmission  Service  is  executed,  the 
deposit,  with  interest,  will  be  returned  to  the 
Transmission  Customer  upon  expiration  or 
termination  of  the  Service  Agreement  for 
Finn  Point-To-Point  Transmission  Service. 
Applicable  interest  shall  be  computed  in 
accordance  vtrith  the  Commission's 
regulations  at  IB  CFR  §  35.19a(a)(2)(iii),  and 
shall  be  calculated  from  the  day  the  deposit 
check  is  credited  to  the  Transmission 
Provider's  account. 

17.4  Notice  of  Deficient  Application:  If  an 
Application  fails  to  meet  the  requirements  of 
the  Tariff,  the  Transmission  Provider  shall 
notify  the  entity  requesting  service  within 
fifteen  (15)  days  of  receipt  of  the  reasons  for 
such  failure.  The  Transmission  Provider  will 
attempt  to  remedy  minor  deficiencies  in  the 
Application  through  informal 
communications  with  the  Eligible  Customer. 
If  such  efforts  are  unsuccessful,  the 
Transmission  Provider  shall  return  the 
Application,  along  with  any  deposit,  with 
interest.  Upon  receipt  of  a  new  or  revised 
Application  that  fully  complies  with  the 
requirements  of  Part  II  of  the  Tariff,  the 
Eligible  Customer  shall  be  assigned  a  new 
priority  consistent  with  the  date  of  the  new 
or  revised  Application. 

17.5  Response  to  a  Completed 
Application:  Following  receipt  of  a 
Completed  Application  for  Firm  Point-To- 
Point  Transmission  Service,  the 
Transmission  Provider  shall  make  a  . 


determination  of  available  transmission 
capability  as  required  in  Section  15.2.  The 
Transmission  Provider  shall  notify  the 
Eligible  Customer  as  soon  as  practicable,  but 
not  later  than  thirty  (30)  days  after  the  date 
of  receipt  of  a  Completed  Application  either 
(i)  if  it  will  be  able  to  provide  service  without 
performing  a  System  Impact  Study  or  (ii)  if 
such  a  study  is  needed  to  evaluate  the  impact 
of  the  Application  pursuant  to  Section  19.1. 
Responses  by  the  Transmission  Provider 
must  be  made  as  soon  as  practicable  to  all 
completed  applications  (including 
applications  by  its  own  merchant  function) 
and  the  timing  of  such  responses  must  be 
made  on  a  non-discriminatory  basis. 

17.6  Execution  of  Service  Agreement: 
Whenever  the  Transmission  Provider 
determines  that  a  System  Impact  Study  is  not 
required  and  that  the  service  can  be 
provided,  it  shall  notify  the  Eligible 
Customer  as  soon  as  practicable  but  no  Uter 
than  thirty  (30)  days  after  receipt  of  the 
Completed  Application.  Where  a  System 
Impact  Study  is  required,  the  provisions  of 
Section  19  will  govern  the  execution  of  a 
Service  Agreement  Failure  of  an  Eligible 
Customer  to  execute  and  return  the  Service 
Agreement  or  request  the  filing  of  an 
unexecuted  service  agreement  pursuant  to 
Section  ,  within  fifteen  (15)  days  after  it  is 
tendered  by  the  Transmission  Provider  will 
be  deemed  a  withdrawal  and  termination  of 
the  Application  and  any  deposit  submitted 
shall  be  refunded  with  interest.  Nothing 
herein  limits  the  right  of  an  Eligible 
Customer  to  file  another  Application  after 
such  withdrawal  and  termination. 

17.7  Extensions  for  Commencement  of 
Service:  The  Transmission  Customer  can 
obtain  up  to  five  (5)  one-year  extensions  for 
the  commencement  of  service.  The 
Transmission  Customer  may  postpone 
service  by  paying  a  non-refundable  annngl 
reservation  fee  equal  to  one-month's  chaige 
for  Firm  Transmission  Service  for  each  year 
or  fraction  thereof.  If  during  any  extension 
for  the  commencement  of  service  an  Eligible 
Customer  submits  a  Completed  Application 
for  Firm  Transmission  Service,  and  such 
request  can  be  satisfied  only  by  releasing  all 
or  part  of  the  Transmission  Customer's 
Reserved  Capacity,  the  original  Reserved 
Capacity  will  be  released  unless  the 
following  condition  is  satisfied.  Within  thirty 
(30)  days,  the  original  Transmission 
Customer  agrees  to  pay  the  Firm  Point-To- 
Point  transmission  rate  for  its  Reserved 
Capacity  concurrent  with  the  new  Servi(» 
Commencement  Date.  In  the  event  the 
Transmission  Customer  elects  to  release  the 
Reserved  Capacity,  the  reservation  fees  or 
portions  thereof  previously  paid  will  be 
forfeited. 

J  8    Procedures  for  Arranging  Non-Firm 
Point-To-Point  Transmission  Service 

18.1     Application:  Eligible  Customers 
seeking  Non-Firm  Point-To-Point 
Transmission  Service  must  submit  a 
Completed  Application  to  the  Transmission 
Provider.  Applications  should  be  submitted 
by  entering  the  information  listed  below  on 
the  Transmission  Provider's  OASIS.  Prior  to 
implementation  of  the  Transmission 
Provider's  OASIS,  a  Completed  Application 


may  be  submitted  by  (i)  transmitting  the 
required  information  to  the  Transmission 
Provider  by  telefax,  or  (ii)  providing  the 
information  by  telephone  over  the 
Transmission  Provider's  time  recorded 
telephone  line.  Each  of  these  methods  will 
provide  a  time-stamped  record  for 
establishing  the  service  priority  of  the 
Application. 

18.2    Completed  Application:  A 
Completed  Application  shall  provide  all  of 
the  information  included  in  18  CFR  §  2.20 
including  but  not  limited  to  the  following: 

(i)  The  identity,  address,  telephoite  number 
and  facsimile  number  of  the  entity  requesting 
service; 

(ii)  A  statement  that  the  entity  requesting 
service  is,  or  will  be  upon  commencement  of 
service,  an  Eligible  Customer  under  the 
Tariff; 

(iii)  The  Point(s)  of  Receipt  and  the  Point(s) 
of  Delivery; 

(iv)  The  maximum  amount  of  capacity 
requested  at  each  Point  of  Receipt  and  Point 
of  Delivery;  and 

(v)  The  proposed  dates  and  hours  for 
initiating  and  terminating  transmission  ~ 

service  hereunder. 

In  addition  to  the  information  specified 
above,  when  required  to  properly  evaluate 
system  conditions,  the  Transmission 
Provider  also  may  ask  the  Transmission 
Customer  to  provide  the  following: 

(vi)  The  electrical  location  of  the  initial 
source  of  the  power  to  be  transmitted 
pursuant  to  the  Transmission  Customer's 
request  for  service;  and 

(vii)  The  electrical  location  of  the  ultimate 
load. 

The  Transmission  Provider  will  treat  this 
information  in  (vi)  and  (vii)  as  confidential 
at  the  request  of  the  Transmission  Customer 
except  to  the  extent  that  disclosure  of  this 
infonnation  is  required  by  this  Tariff,  by 
regufatory  or  judicial  order,  for  reliability 
purposes  pursuant  to  Good  Utility  Practice, 
or  pursuant  to  RTG  transmission  infonnation 
sharing  a^vements.  The  Transmission 
Provider  shall  treat  this  information 
consistent  with  the  standards  of  conduct 
contained  in  Part  37  of  the  Commission's 
regufations. 

18.3  Reservation  of  Non-Firm  Point-To- 
Point  Transmission  Service:  Requests  for 
monthly  service  shall  be  submitted  no  earlier 
than  sixty  (60)  days  before  service  is  to 
commence;  requests  for  weekly  service  shall 
be  submitted  no  earlier  than  fourteen  (14) 
days  before  service  is  to  commence,  requests 
for  daily  service  shall  be  submitted  no  earlier 
than  two  (2)  days  before  service  is  to 
commence,  and  requests  for  houriy  sovice 
shall  be  submitted  no  earlier  than  noon  the 
day  before  service  is  to  commence.  Requests 
for  service  received  later  than  2i)0  p.m.  prior 
to  the  day  service  is  scheduled  to  commence 
will  be  accommodated  if  practicable  (or  such 
reasonable  times  that  are  generally  accepted 
in  the  region  and  are  consistently  adhered  to 
by  the  Transmission  Provider). 

18.4  Determination  of  Available 
Transmission  Capability:  Following  receipt 
of  a  tendered  schedule  the  Transmission 
Provider  will  make  a  determination  on  a  non- 
discriminatory basis  of  available 
transmission  capability  pursuant  to  Sectioo 


12474  Federal  Register  /  Vol.  62.  No.  50  /  Friday,  March  14.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  50  /  Friday.  March  14.  1997  /  Rules  and  Regulations  12475 


15.2.  Such  determination  shall  be  made  as 
soon  as  reasonably  practicable  after  receipt, 
but  not  later  than  the  following  time  periods 
for  the  following  terms  of  service  (i)  thirty 
(30)  minutes  for  hourly  service,  (ii)  thirty  (30) 
minutes  for  daily  service,  (Hi)  four  (4)  hours 
for  weekly  service,  and  (iv)  two  (2)  days  for 
monthly  service.  (Or  such  reasonable  times 
that  are  generally  accepted  in  the  region  and 
are  consistently  adhered  to  by  the 
Transmission  Provider). 

19    Additional  Study  Procedures  For  Firm 
Point-To^Point  Transmission  Senrice 
Reqvests 

Notice  of  Need  for  System  impact  Study: 
After  receiving  a  request  for  service,  the 
Transmission  Provider  shall  determine  on  a 
Qon-discriminatory  basis  whether  a  System 
Impact  Study  is  needed.  A  description  of  the 
Transmission  Provider's  methodology  for 
completing  a  System  bnpact  Study  is 
provided  in  Attachment  D.  If  the 
Transmission  Provider  determines  that  a 
System  Impact  Study  is  necessary  to 
accommodate  the  requested  service,  it  shall 
so  inform  the  Eligible  Customer,  as  soon  as 
practicable.  In  such  cases,  the  Transmission 
Provider  shall  within  thirty  (30)  days  of 
receipt  of  a  Completed  Application,  tender  a 
System  Impact  Study  Agreement  pursuant  to 
which  the  Eligible  Customer  shall  agree  to 
reimburse  the  Transmission  Provider  for 
performing  the  required  System  Impact 
Study.  For  a  service  request  to  remain  a 
Completed  Application,  the  Eligible 
Customer  shall  execute  the  System  Impact 
Study  Agreement  and  return  it  to  the 
Transmission  Provider  within  fifteen  (15) 
days.  If  the  Eligible  Customer  elects  not  to 
execute  the  System  Impact  Study  Agreement, 
its  application  shall  be  deemed  withdrawn 
and  its  deposit,  pursuant  to  Section  17.3  , 
shall  be  returned  with  interest. 

19.2  System  Impact  Study  Agreement  and 
Cost  Reimbursement: 

(i)  The  System  Impact  Study  Agreement 
wrill  clearly  specify  the  Transmission 
Provider's  estimate  of  the  actual  cost,  and 
time  for  completion  of  the  System  Impact 
Study.  The  charge  shall  not  exceed  the  actual 
cost  of  the  study.  In  performing  the  System 
Impact  Study,  the  Transmission  Provider 
shall  rely,  to  the  extent  reasonably 
practicable,  on  existisg  transmission 
planning  studies.  The  Eligible  Customer  will 
not  be  assessed  a  charge  for  such  existing 
studies:  however,  the  Eligible  Customer  will 
be  responsible  for  charges  associated  with 
any  modifications  to  existing  planning 
studies  that  are  reasonably  necessary  to 
evaluate  the  impact  of  the  Eligible 
Customer's  request  for  service  on  the 
Transmission  System. 

(ii)  If  in  response  to  multiple  Eligible 
Customers  requesting  service  in  relation  to 
the  same  competitive  solicitation,  a  single 
System  Impact  Study  is  sufficient  for  the 
Transmission  Provider  to  accommodate  the 
requests  for  service,  the  costs  of  that  study 
shall  be  pro-rated  among  the  Eligible 
Customers. 

(lii)  For  System  Impact  Studies  that  the 
Transmission  Provider  conducts  on  its  own 
behalf,  the  Transmission  Provider  shall 
record  the  cost  of  the  System  Impact  Studies 
pursuant  to  Section  20. 


19.3  System  Impact  Study  Procedures: 
Upon  receipt  of  an  executed  System  Impact 
Study  Agreement,  the  Transmission  Provider 
will  use  due  diligence  to  complete  the 
required  System  Jmpact  Study  within  a  sixty 
(60)  day  period.  The  System  Impact  Study 
shall  identify  any  system  constraints  and 
redispatch  options,  additional  Direct 
Assignment  Facilities  or  Network  Upgrades 
required  to  provide  the  requested  service.  In 
the  event  that  the  Transmission  Provider  is 
unable  to  complete  the  required  System 
Impact  Study  within  such  time  period,  it 
shall  so  notify  the  Eligible  Customer  and 
provide  an  estimated  completion  date  along 
with  an  explanation  of  the  reasons  why 
additional  time  is  required  to  complete  the 
required  studies.  A  copy  of  the  completed 
System  Impact  Study  and  related  work 
papers  shall  be  made  available  to  the  Eligible 
Customer.  The  Transmission  Provider  will 
use  the  same  due  diligence  in  completing  the 
System  Impact  Study  for  an  Eligible 
Customer  as  it  uses  when  completing  studies 
for  itself.  The  Transmission  Provider  shall 
notify  the  Eligible  Customer  inunediately 
upon  completion  of  the  System  ImpMct  Study 
if  the  Transmission  System  will  be  adequate 
to  accommodate  all  or  part  of  a  request  for 
service  or  that  no  costs  are  likely  to  be 
incurred  for  new  transmission  facilities  or 
upgrades.  In  order  for  a  request  to  remain  a 
Completed  Application,  within  fifteen  (15) 
days  of  completion  of  the  System  Impact 
Study  the  Eligible  Customer  must  execute  a 
Service  Agreement  or  request  the  filing  of  an 
unexecuted  Service  Agreement  pursuant  to 
Section  15.3,  or  the  Application  shall  be 
deemed  terminated  and  withdrawn. 

19.4  Facilities  Study  Procedures:  If  a 
System  Impact  Study  indicates  that  additions 
or  upgrades  to  the  Transmission  System  are 
needed  to  supply  the  Eligible  Customer's 
service  request,  the  Transmission  Provider, 
within  thirty  (30)  days  of  the  completion  of 
the  System  Impact  Study,  shall  tender  to  the 
Eligible  Customer  a  Facilities  Study 
Agreement  pursuant  to  which  the  Eligible 
Customer  shall  agree  to  reimburse  the 
Transmission  Provider  for  performing  the 
required  Facilities  Study.  For  a  service 
request  to  remain  a  Completed  Application, 
the  Eligible  Customer  shall  execute  the 
Facilities  Study  Agreement  and  return  it  to 
the  Transmission  Provider  within  fifteen  (15) 
days.  If  the  Eligible  Customer  elects  not  to 
execute  the  Facilities  Study  Agreement,  iu 
application  shall  be  deemed  withdrawn  and 
its  deposit,  pursuant  to  Section  17.3,  shall  be 
returned  with  interest.  Upon  receipt  of  an 
executed  Facilities  Study  Agreement,  the 
Transmission  Provider  will  use  due  diligence 
to  complete  the  required  Facilities  Study 
within  a  sixty  (60)  day  period.  If  the 
Transmission  Provider  is  unable  to  complete 
the  Facilities  Study  in  the  allotted  time 
period,  the  Transmission  Provider  shall 
notify  the  Transmission  Customer  and 
provide  an  estimate  of  the  time  needed  to 
reach  a  final  determination  along  with  an 
explanation  of  the  reasons  that  additional 
time  is  required  to  complete  the  study.  When 
completed,  the  Facilities  Study  will  include 
a  good  iaith  estimate  of  (i)  the  cost  of  Direct 
Assignment  Facilities  to  be  charged  to  the 
Transmission  Customer,  (ii),the  Transmission 


Customer's  appropriate  share  of  the  cost  of 
any  required  Network  Upgrades  as 
determined  pursuant  to  the  provisions  of  Part 
n  of  the  Tariff,  and  (iii)  the  time  required  to 
complete  such  construction  and  initiate  the 
requested  service.  The  Transmission 
Customer  shall  provide  the  Transmission 
Provider  with  a  letter  of  credit  or  other 
reasonable  form  of  security  acceptable  to  the 
Transmission  Provider  equivalent  to  the  costs 
of  new  facilities  or  upgrades  consistent  with 
commercial  practices  as  established  by  the 
Uniform  Commercial  Code.  The 
Transmission  Customer  shall  have  thirty  (30) 
days  to  execute  a  Service  Agreement  or 
request  the  filing  of  an  unexecuted  Service 
Agreement  and  provide  the  required  letter  of 
credit  or  other  form  of  security  or  the  request 
will  no  longer  be  a  Completed  Application 
and  shall  be  deemed  terminated  and 
withdrawn. 

19.5  Facilities  Study  Modifications:  Any 
change  in  design  arising  from  inability  to  site 
or  construct  facilities  as  proposed  will 
require  development  of  a  revised  good  faith 
estimate.  New  good  faith  estimates  also  will 
be  required  in  the  event  of  new  statutory  or 
regulatory  requirements  that  are  effective 
before  the  completion  of  construction  or 
other  circumstances  beyond  the  control  of 
the  Transmission  Provider  that  significantly 
affect  the  final  cost  of  new  facilities  or 
upgrades  to  be  charged  to  the  Transmission 
Customer  pursuant  to  the  provisions  of  Part 
n  of  the  Tariff. 

19.6  Due  Diligence  in  Completing  New 
Facilities:  The  Transmission  Provider  shall 
use  due  diligence  to  add  necessary  facilities 
or  upgrade  its  Transmission  System  within  a 
reasonable  time.  The  Transmission  Provider 
will  not  upgrade  its  existing  or  planned 
Transmission  System  in  order  to  provide  the 
requested  Firm  Point-To-Point  Transmission 
Service  if  doing  so  would  impair  system 
reliability  or  otherwise  impair  or  degrade 
existing  firm  service. 

19.7  Partial  Interim  Service:  If  the 
Transmission  Provider  determines  that  it  will 
not  have  adequate  transmission  capability  to 
satisfy  the  full  amount  of  a  Completed 
Application  for  Firm  Point-To-Point 
Transmission  Service,  the  Transmission 
Provider  nonetheless  shall  be  obligated  to 
offer  and  provide  the  portion  of  the  requested 
Firm  Point-To-Point  Transmission  Service 
that  can  be  accommodated  without  addition 
of  any  facilities  and  through  redispatch. 
However,  the  Transmission  Provider  shall 
not  be  obligated  to  provide  the  incremental 
amount  of  requested  Firm  Point-To-Point 
Transmission  Service  that  requires  the 
addition  of  facilities  or  upgrades  to  the 
Transmission  System  until  such  facilities  or 
upgrades  have  been  placed  in  service. 

19.8  Expedited  Procedures  for  New 
Facilities:  In  lieu  of  the  procedures  set  forth 
above,  the  Eligible  Customer  shall  have  the 
option  to  expedite  the  process  by  requesting 
the  Transmission  Provider  to  tender  at  one 
time,  together  with  the  results  of  required 
studies,  an  "Exf>edited  Service  Agreement" 
pursuant  to  which  the  Eligible  Customer 
would  agree  to  comp>ensate  the  Transmission 
Provider  for  all  costs  incurred  pursuant  to  the 
terms  of  the  Tariff.  In  order  to  exercise  this 
option,  the  Eligible  Customer  shall  request  in 


writing  an  exptedited  Service  Agreement 
covering  all  of  the  above-s(>ecified  items 
within  thirty  (30)  days  of  receiving  the 
results  of  the  System  Impact  Study 
identifying  needed  facility  additions  or 
upgrades  or  costs  incurred  in  providing  the 
requested  service.  While  the  Transmission 
Provider  agrees  to  provide  the  Eligible 
Customer  with  its  best  estimate  of  the  new 
facility  costs  and  other  charges  that  may  be 
incurred,  such  estimate  shall  not  be  binding 
and  the  Eligible  Customer  must  agree  in 
writing  to  compensate  the  Transmission 
Provider  for  all  costs  incurred  pursuant  to  the 
provisions  of  the  Tariff.  The  Eligible 
Customer  shall  execute  and  return  such  an 
Expedited  Service  Agreement  within  fifteen 
(15)  days  of  its  receipt  or  the  Eligible 
Customer's  request  for  service  will  cease  to 
be  a  Completed  Application  and  will  be 
deemed  terminated  and  withdrawn. 

20    Procedures  if  The  Transmission  Provider 
is  Unable  to  Complete  New  Transmission 
Facilities  for  Firm  Point-  To-Point 
Transmission  Service 

20. 1  Delays  in  Construction  of  New 
Facilities:  If  any  event  occurs  that  wiH 
materially  affect  the  time  for  completion  of 
new  facilities,  or  the  ability  to  complete 
them,  the  Transmission  Provider  shall 
promptly  notify  the  Transmission  Customer. 
In  such  circumstances,  the  Transmission 
Provider  shall  within  thirty  (30)  days  of 
notifying  the  Transmission  Customer  of  such 
delays,  convene  a  technical  meeting  with  the 
Transmission  Customer  to  evaluate  the 
alternatives  available  to  the  Transmission 
Customer.  The  Transmission  Provider  also 
shall  make  available  to  the  Transmission 
Customer  studies  and  work  papers  related  to 
the  delay,  including  all  information  that  is  in 
the  possession  of  the  Transmission  Provider 
that  is  reasonably  needed  by  the 
Transmission  Customer  to  evaluate  any 
alternatives. 

20.2  Alternatives  to  the  Original  Facility 
Additions:  When  the  review  process  of 
Section  determines  that  one  or  more 
alternatives  exist  to  the  originally  plaimed 
construction  project,  the  Transmission 
Provider  shall  present  such  alternatives  for 
consideration  by  the  Transmission  Customer. 
If,  upon  review  of  any  alternatives,  the 
Transmission  Customer  desires  to  maintain 
its  Completed  Application  subject  to 
construction  of  the  alternative  facilities,  it 
may  request  the  Transmission  Provider  to 
submit  a  revised  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service.  If  the 
alternative  approach  solely  involves  Non- 
Firm  Point-To-Point  Transmission  Service, 
the  Transmission  Provider  shall  promptly 
tender  a  Service  Agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
providing  for  the  service.  In  the  event  the 
Transmission  Provider  concludes  that  no 
reasonable  alternative  exists  and  the 
Transmission  Customer  disagrees,  the 
Transmission  Customer  may  seek  relief 
under  the  dispute  resolution  procedures 
pursuant  to  Section  or  it  may  refer  the 
dispute  to  the  Commission  for  resolution. 

20.3  Refund  Obligation  for  Unfinished 
Facility  Additions:  If  the  Transmission 
Provider  and  the  Transmission  Customer 


mutually  agree  that  no  other  reasonable 
alternatives  exist  and  the  requested  service 
cannot  be  provided  out  of  existing  capability 
under  the  conditions  of  Part  II  of  the  Tariff, 
the  obligation  to  provide  the  requested  Firm 
Point-To-Point  Transmission  Service  shall 
terminate  and  any  deposit  made  by  the 
Transmission  Customer  shall  be  returned 
with  interest  pursuant  to  Commission 
regulations  35.19a(a)(2)(iii).  However,  the 
Transmission  Customer  shall  be  responsible 
for  all  prudently  incurred  costs  by  the 
Transmission  Provider  through  the  time 
construction  was  suspended. 

21     Provisions  Relating  to  Transmission 
Construction  and  Services  on  the  Systems  of 
Other  Utilities 

21.1  Responsibility  for  Third-Party 
System  Additions:  The  Transmission 
Provider  shall  not  be  responsible  for  making 
arrangements  for  any  necessary  engineering, 
permitting,  and  construction  of  transmission 
or  distribution  facilities  on  the  system(s)  of 
any  other  entity  or  for  obtaining  any 
regulatory  approval  for  such  facilities.  The 
Transmission  Provider  will  undertake 
reasonable  efforts  to  assist  the  Transmission 
Customer  in  obtauning  such  arrangements, 
including  without  limitation,  providing  any 
information  or  data  required  by  such  other 
electric  system  pursuant  to  Good  Utility 
Practice. 

21.2  Coordination  of  Third-Party  System 
Additions:  In  circumstances  where  the  need 
for  transmission  facilities  or  upgrades  is 
identified  pursuant  to  the  provisions  of  Part 
n  of  the  Tariff,  and  if  such  upgrades  further 
require  the  addition  of  transmission  facilities 
on  other  systems,  the  Transmission  Provider 
shall  have  the  right  to  coordinate 
construction  on  its  own  system  with  the 
construction  required  by  others.  The 
Transmission  Provider,  after  consultation 
with  the  Transmission  Customer  and 
representatives  of  such  other  systems,  may 
defer  construction  of  its  new  transmission 
facilities,  if  the  new  transmission  facilities  on 
another  system  cannot  be  completed  in  a 
timely  manner.  The  Transmission  Provider 
shall  notify  the  Transmission  Customer  in 
writing  of  the  basis  for  any  decision  to  defer 
construction  and  the  specific  problems 
which  must  be  resolved  before  it  will  initiate 
or  resume  construction  of  new  facilities. 
Within  sixty  (60)  days  of  receiving  written 
notification  by  the  Transmission  Provider  of 
its  intent  to  defer  construction  pursuant  to 
this  section,  the  Transmission  Customer  may 
challenge  the  decision  in  accordance  with 
the  dispute  resolution  procedures  pursuant  • 
to  Section  12  or  it  may  refer  the  dispute  to 
the  Commission  for  resolution. 

22    Changes  in  Service  Specifications 

22.1     Modifications  On  a  Non-Firm  Basis: 
The  Transmission  Customer  taking  Firm 
Point-To-Point  Transmission  Service  may 
request  the  Transmission  Provider  to  provide 
transmission  service  on  a  non-firm  basis  over 
Receipt  and  Delivery  Points  other  than  those 
specified  in  the  Service  Agreement 
("Secondary  Receipt  and  Delivery  Points"), 
in  amounts  not  to  exceed  its  firm  capacity 
reservation,  without  incurring  an  additional 
Non-Firm  Point-To-Point  Transmission 


Service  charge  or  executing  a  new  Service 
Agreement,  subject  to  the  following 
conditions. 

(a)  Service  provided  over  Secondary 
Receipt  and  Delivery  Points  will  be  non-firm 
only,  on  an  as-available  basis  and  will  not 
displace  any  firm  or  non-firm  service 
reserved  or  scheduled  by  third  parties  under 
the  Tariff  or  by  the  Transmission  Provider  on 
behalf  of  its  Native  Load  Customers. 

(b)  The  sum  of  all  Firm  and  non-firm  Point- 
To-Point  Transmission  Service  provided  to 
-the  Transmission  Customer  at  any  time 
pursuant  to  this  section  shall  not  exceed  the 
Reserved  Capacity  in  the  relevant  Service 
Agreement  under  which  such  services  are 
provided. 

(c)  The  Transmission  Customer  shall  retain 
its  right  to  schedule  Firm  Point-To-Point 
Transmission  Service  at  the  Receipt  and 
Delivery  Points  specified  in  the  relevant 
Service  Agreement  in  the  amount  of  its 
original  capacity  reservation. 

(d)  Service  over  Secondary  Receipt  and 
Delivery  Points  on  a  non-firm  basis  shall  not 
require  the  filing  of  an  Application  for  Non- 
Firm  Point-To-Point  Transmission  Service 
under  the  Tariff.  However,  all  other 
requirements  of  Part  n  of  the  Tariff  (except 
as  to  transmission  rates)  shall  apply  to 
transmission  service  on  a  non-firm  basis  over 
Secondary  Receipt  and  Delivery  Points. 

22.2    Modification  On  a  Firm  Basis:  Any 
request  by  a  Transmission  Customer  to 
modify  Receipt  and  Delivery  Points  on  a  firm 
basis  shall  be  treated  as  a  new  request  for 
service  in  accordance  with  Section  17  hereof, 
except  that  such  Transmission  Customer 
shall  not  be  obligated  to  pay  any  additional 
deposit  if  the  capacity  reservation  does  not 
exceed  the  amount  reserved  in  the  existing 
Service  Agreement.  While  such  new  request 
is  pending,  the  Transmission  Customer  shall 
retain  its  priority  for  service  at  the  existing 
firm  Receipt  and  Delivery  Points  specified  in 
its  Service  Agreement 

23    Sale  or  Assignment  of  Transmission 
Service 

23.1     Procedures  for  Assignment  or 
Transfer  of  Service:  Subject  to  Commission 
approval  of  any  necessary  filings,  a 
Transmission  Customer  may  sell,  assign,  or 
transfer  all  or  a  portion  of  its  rights  under  its 
Service  Agreement,  but  only  to  another 
Eligible  Customer  (the  Assignee).  The 
Transmission  Customer  that  sells,  assigns  or 
transfers  its  rights  under  its  Service 
Agreement  is  hereafter  referred  to  as  the 
Reseller.  Compensation  to  the  Reseller  sh&ll 
not  exceed  the  higher  of  (i)  the  original  rate 
paid  by  the  Reseller,  (ii)  the  Transmission 
Provider's  maximum  rate  on  file  at  the  time 
of  the  assignment,  or  (iii)  the  Reseller's 
opportunity  cost  capped  at  the  Transmission 
Providers  cost  of  expansion.  If  the  Assignee 
does  not  request  any  chaitge  in  the  Point(s) 
of  Receipt  or  the  Point(s)  of  Delivery,  or  a 
change  in  any  other  term  or  condition  set 
forth  in  the  original  Service  Agreement,  the 
Assignee  vnll  receive  the  same  services  as 
did  the  Reseller  and  the  priority  of  service  for 
the  Assignee  will  be  the  same  as  that  of  the 
Reseller.  A  Reseller  should  notify  the 
Transmission  Provider  as  soon  as  possible 
after  any  assignment  or  traiisfier  of  service 
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occurs  but  in  any  event,  notification  must  be 
provided  prior  to  any  provision  of  service  to 
the  Assignee.  The  Assignee  will  be  subject  to 
all  terms  and  conditions  of  this  Tariff.  If  the 
Assignee  requests  a  change  in  service,  the 
reservation  priority  of  service  will  be 
determined  by  the  Transmission  Provider 
pursuant  to  Section  13.2. 

23.2  Limitations  on  Assignment  or 
Transfer  of  Service:  If  the  Assignee  requests 
a  change  in  the  Point(s)  of  Receipt  or  Point(s) 
of  Delivery,  or  a  change  in  any  other 
specijications  set  forth  in  the  original  Service 
Agreement,  the  Transmission  Provider  will 
consent  to  such  change  subject  to  the 
provisions  of  the  Tariff,  provided  that  the 
change  will  not  impair  the  operation  and 
reliability  of  the  Transmission  Provider's 
generation,  transmission,  or  distribution 
systems.  The  Assignee  shall  compensate  the 
Transmission  Provider  for  performing  any 
System  Impact  Study  needed  to  evaluate  the 
capability  of  the  Transmission  System  to 
accommodate  the  proposed  change  and  any 
additional  costs  resulting  from  such  change. 
The  Reseller  shall  remain  liable  for  the 
performance  of  all  obligations  under  the 
Service  Agreement,  except  as  specifically 
agreed  to  by  the  Parties  through  an 
amendment  to  the  Service  Agreement. 

23.3  Information  on  Assignment  or 
Transfer  of  Service:  In  accordance  with 
Section  4,  Resellers  may  use  the 
Transmission  Provider's  OASIS  to  post 
transmission  capacity  available  for  resale. 

24  Metering  and  Power  Factor  Correction  at 
Receipt  and  Delivery  Point(s) 

24.1  Transmission  Customer  Obligations: 
Unless  otherwise  agreed,  the  Transmission 
Customer  shall  be  responsible  for  installing 
and  maintaining  compatible  metering  and 
communications  equipment  to  accurately 
account  for  the  capacity  and  energy  being 
transmitted  under  Part  II  of  the  Tariff  and  to 
communicate  the  information  to  the 
Transmission  Provider.  Such  equipment 
shall  remain  the  property  of  the 
Transmission  Customer. 

24.2  Transmission  Provider  Access  to 
Metering  Data:  The  Transmission  Provider 
shall  have  access  to  metering  data,  which 
may  reasonably  be  required  to  facilitate 
measurements  and  billing  under  the  Service 
Agreement. 

24.3  Power  Factor:  Unless  otherwise 
agreed,  the  Transmission  Customer  is 
required  to  maintain  a  power  factor  within 
the  same  range  as  the  Transmission  Provider 
pursuant  to  Good  Utility  Practices.  The 
power  fiactor  requirements  are  specified  in 
the  Service  Agreement  where  applicable. 

25  Compensation  for  Transmission  Service 

Rates  for  Firm  and  Non-Firm  Point-To- 
Point  Transmission  Service  are  provided  in 
the  Schedules  appended  to  the  "Tariff:  Firm 
Point-To-Point  Transmission  Service 
(Schedule  7);  and  Non-Firm  Point-To-Point 
Transmission  Service  (Schedule  8).  The 
Transmission  Provider  shall  use  Part  n  of  the 
Tariff  to  make  its  Third-Party  Sales.  The 
Transmission  Provider  shall  account  for  such 
use  at  the  applicable  Tariff  rates,  pursuant  to 
Section  8. 


26  Stranded  Cost  Recovery 

The  Transmission  Provider  may  seek  to 
recover  stranded  costs  from  the  Transmission 
Customer  pursuant  to  this  Tariff  in 
accordance  with  the  terms,  conditions  and 
procedures  set  forth  in  FERC  Order  No.  888. 
However,  the  Transmission  Provider  must 
separately  file  any  sftecific  proposed 
stranded  cost  charge  under  Section  205  of  the 
Federal  Power  Act. 

27  Compensation  for  New  Facilities  and 
Redispatch  Costs 

Whenever  a  System  Impact  Study 
performed  by  the  Transmission  Provider  in 
connection  with  the  provision  of  Firm  Point- 
To-Point  Transmission  Service  identifies  the 
need  for  new  facilities,  the  Transmission 
Customer  shall  be  responsible  for  such  costs 
to  the  extent  consistent  with  Commission 
policy.  Whenever  a  System  Impact  Study 
performed  by  the  Transmission  Provider 
identifies  capacity  constraints  that  may  be 
relieved  more  economically  by  redispatching 
the  Transmission  Provider's  resources  than 
by  building  new  bcilities  or  upgrading 
existing  facilities  to  eliminate  such 
constraints,  the  Transmission  Customer  shall 
be  responsible  for  the  redispatch  costs  to  the 
extent  consistent  with  Commission  pwlicy. 

m.  Network  Integration  Transmission 
Service 

Preamble 

The  Transmission  Provider  will  provide 
Network  Integration  Transmission  Service 
pursuant  to  the  applicable  terms  and 
conditions  contained  in  the  Tariff  and 
Service  Agreement.  Network  Integration 
Transmission  Service  allows  the  Network 
Customer  to  integrate,  economically  dispatch 
and  regulate  its  current  and  planned  Network 
Resources  to  serve  its  Network  Load  in  a 
manner  comparable  to  that  in  which  the 
Transmission  Provider  utilizes  its 
Transmission  System  to  serve  its  Native  Load 
Customers.  Network  Integration 
Transmission  Service  also  may  be  used  by 
the  Network  Customer  to  deliver  economy 
energy  purchases  to  its  Network  Load  from 
non-designated  resources  on  an  as-available 
basis  without  additional  charge. 
Transmission  service  for  sales  to  non- 
designated  loads  will  be  provided  pursuant 
to  the  applicable  terms  and  conditions  of  Part 
n  of  the  Tariff. 

28  Nature  of  Network  Integration 
Transmission  Service 

28.1  Scope  of  Service:  Network 
Integration  Transmission  Service  is  a 
transmission  service  that  allows  Network 
Customers  to  efficiently  and  economically 
utilize  their  Network  Resources  (as  well  as 
other  non-designated  generation  resources)  to 
serve  their  Network  Load  located  in  the 
Transmission  Provider's  Control  Area  and 
any  additional  load  that  may  be  designated 
pursuant  to  Section  31.3  of  the  Tariff.  The 
Network  Customer  taking  Network 
Integration  Transmission  Service  must  obtain 
or  provide  Ancillary  Services  pursuant  to 
Section  3. 

28.2  Transmission  Provider 
Responsibilities:  The  Transmission  Provider 
will  plan,  construct,  operate  and  maintain  its 


Transmission  System  in  accordance  with 
Good  Utility  Practice  in  order  to  provide  the 
Network  Customer  with  Network  Integration 
Transmission  Service  over  the  Transmission 
Provider's  Transmission  System.  The 
Transmission  Provider,  on  behalf  of  its 
Native  Load  Customers,  shall  be  required  to 
designate  resources  and  loads  in  the  same 
manner  as  any  Network  Customer  under  Part 
in  of  this  Tariff.  This  information  must  be 
consistent  with  the  information  used  by  the 
Transmission  Provider  to  calculate  available 
transmission  capability.  The  Transmission 
Provider  shall  include  the  Network 
Customer's  Network  Load  in  its  Transmission 
System  planning  and  shall,  consistent  with 
Good  Utility  Practice,  endeavor  to  construct 
and  place  into  service  sufficient  transmission 
capacity  to  deliver  the  Network  Customer's 
Network  Resources  to  serve  its  Network  Load 
on  a  basis  comparable  to  the  Transmission 
Provider's  delivery  of  its  own  generating  and 
purchased  resources  to  its  Native  Load 
Customers. 

28.3  Network  Integration  Transmission 
Service:  The  Transmission  Provider  will 
provide  firm  transmission  service  over  its 
Transmission  System  to  the  Network 
Customer  for  the  delivery  of  capacity  and 
energy  from  its  designated  Network 
Resources  to  service  its  Network  Loads  on  a 
basis  that  is  compiarable  to  the  Transmission 
Provider's  use  of  the  Transmission  System  to 
reliably  serve  its  Native  Load  Customers. 

28.4  Secondary  Service:  The  Network 
Customer  may  use  the  Transmission 
Provider's  Transmission  System  to  deliver 
energy  to  its  Network  Loads  frt>m  resources 
that  have  not  been  designated  as  Network 
Resources.  Such  energy  shall  be  transmitted, 
on  an  as-available  basis,  at  no  additional 
charge.  Deliveries  from  resources  other  than 
Network  Resources  will  have  a  higher 
priority  than  any  Non-Firm  Point-To-Point 
Transmission  Service  under  Part  11  of  the 
Tariff. 

28.5  Real  Power  Losses:  Real  Power 
Losses  are  associated  with  all  transmission 
service.  The  Transmission  Provider  is  not 
obligated  to  provide  Real  Power  Losses.  The 
Network  Customer  is  responsible  for 
replacing  losses  associated  with  all 
transmission  service  as  calculated  by  the 
Transmission  Provider.  The  applicable  Real 
Power  Loss  factors  are  as  follows:  (To  be 
completed  by  the  Transmission  Provider). 

28.6  Restrictions  on  Use  of  Service:  The 
Network  Customer  shall  not  use  Network 
Integration  Transmission  Service  for  (i)  sales 
of  capacity  and  energy  to  non-designated 
loads,  or  (ii)  direct  or  indirect  provision  of 
transmission  service  by  the  Network 
Customer  to  third  parties.  All  NetwQrk 
Customers  taking  Network  Integration 
Transmission  Service  shall  use  Point-To- 
Point  Transmission  Service  under  Part  11  of 
the  Tariff  for  any  Third-Party  Sale  which 
requires  use  of  the  Transmission  Provider's 
Transmission  System. 

29    Initiating  Service 

29.1    Condition  Precedent  for  Receiving 
Service:  Subject  to  the  terms  and  conditions 
of  Part  m  of  the  Tariff,  the  Transmission 
Provider  will  provide  Network  Integration 
Transmission  Service  to  any  Eligible 


Customer,  provided  that  (i)  the  Eligible 
Customer  completes  an  Application  for 
service  as  provided  under  Part  III  of  the 
Tariff,  (ii)  the  Eligible  Customer  and  the 
Transmission  Provider  complete  the 
technical  arrangements  set  forth  in  Sections 
29.3  and  29.4.  (iii)  the  Eligible  Customer 
executes  a  Service  Agreement  pursuant  to 
Attachment  F  for  service  under  Part  01  of  the 
Tariff  or  requests  in  writing  that  the 
Transmission  Provider  file  a  proposed 
unexecuted  Service  Agreement  with  the 
Commission,  and  (iv)  the  Eligible  Customer 
executes  a  Network  Operating  Agreement 
with  the  Transmission  Provider  pursuant  to 
Attachment  G. 

29.2    Application  Procedures:  An  Eligible 
Customer  requesting  service  under  Part  Ql  of 
the  Tariff  must  submit  an  Application,  with 
a  deposit  approximating  the  charge  for  one 
month  of  service,  to  the  Transmission 
Provider  as  far  as  ptossible  in  advance  of  the 
month  in  which  service  is  to  commence. 
Unless  subject  to  the  procedures  in  Section 
2,  Completed  Applications  for  Network 
Integration  Transmission  Service  will  be 
assigned  a  priority  according  to  the  date  and 
time  the  Application  is  received,  with  the 
earliest  Application  receiving  the  highest 
priority.  Applications  should  be  submitted 
by  entering  the  information  listed  below  on 
the  Transmission  Provider's  OASIS.  Prior  to 
implementation  of  the  Transmission 
Provider's  OASIS,  a  Completed  Application 
may  be  submitted  by  (i)  transmitting  the 
required  information  to  the  Transmission 
Provider  by  telefax,  or  (ii)  providing  the 
information  by  telephone  over  the 
Transmission  Provider's  time  recorded 
telephone  line.  Each  of  these  methods  will 
provide  a  time-stamped  record  for 
establishing  the  service  priority  of  the 
Application.  A  Completed  Application  shall 
provide  all  of  the  information  included  in  18 
CFR  §  2.20  including  but  not  limited  to  the 
following: 

(i)  The  identity,  address,  telephone  number 
and  focsimile  number  of  the  party  requesting 
service; 

(ii)  A  statement  that  the  party  requesting 
service  is,  or  will  be  upon  commencement  of 
service,  an  Eligible  Customer  under  the 
Tariff; 

(iii)  A  description  of  the  Network  Load  at 
each  delivery  point.  This  description  should 
separately  identify  and  provide  the  Eligible 
Customer's  best  estimate  of  the  total  loads  to 
be  served  at  each  transmission  voltage  level, 
and  the  loads  to  be  served  from  each 
Transmission  Provider  substation  at  the  same 
transmission  voltage  level.  The  description 
should  include  a  ten  (10)  year  forecast  of 
summer  and  winter  load  and  resource 
requirements  beginning  with  the  first  year 
after  the  service  is  scheduled  to  commence; 

(iv)  The  amount  and  location  of  any 
intemiptible  loads  included  in  the  Network 
Load.  This  shall  include  the  summer  and 
winter  capacity  requirements  for  each 
interruptible  load  (had  such  load  not  been 
intemiptible),  that  portion  of  the  load  subject 
to  interruption,  the  conditions  under  which 
an  interruption  can  be  implemented  and  any 
limitations  on  the  amount  and  frequency  of 
interruptions.  An  Eligible  Customer  should 
identify  the  amount  of  interruptible  customer 


load  (if  any)  included  in  the  10  year  load 
forecast  provided  in  response  to  (iii)  above; 

(v)  A  description  of  Network  Resources 
(current  and  10-year  projection),  which  shall 
include,  for  each  Network  Resource: 
— Unit  size  and  amount  of  capacity  from  that 

unit  to  be  designated  as  Network  Resource 
— VAR  capability  (both  leading  and  lagging) 

of  all  generators 
— Operating  restrictions 
— Any  periods  of  restricted  operations 

throughout  the  year 
— Maintenance  schedules 
— Minimum  loading  level  of  unit 
— Normal  ofwrating  level  of  unit 
— Any  must-run  unit  designations  required 

for  system  reliability  or  contract  reasons 
— ^Approximate  variable  generating  cost  ($/ 

MWH]  for  redispatch  computations 
— Arrangements  governing  sale  and  delivery 

of  f>ower  to  third  parties  bom  generating 

facilities  located  in  the  Transmission 

Provider  Control  Area,  where  only  a 
'    portion  of  unit  output  is  designated  as  a 

Network  Resource 
— Description  of  purchased  power  designated 

as  a  Network  Resource  including  source  of 

supply.  Control  Area  location, 

transmission  arrangements  and  delivery 

point(s)  to  the  Transmission  Provider's 

Transmission  System; 

(vi)  Description  of  Eligible  Customer's 
transmission  system: 
— Load  flow  and  stability  data,  such  as  real 

and  reactive  parts  of  the  load,  lines, 

transformers,  reactive  devices  and  load 

tyi>e,  including  normal  and  emergency 

ratings  of  all  transmission  equipment  in  a 

load  flow  format  compatible  with  that  used 

by  the  Transmission  Provider 
— Operating  restrictions  needed  for  reliability 
— Operating  guides  employed  by  system 

operators 
— Contractual  restrictions  or  committed  uses 

of  the  Eligible  Customer's  transmission 

system,  other  than  the  Eligible  Customer's 

Network  Loads  and  Resources 
— Location  of  Network  Resources  described 

in  subsection  (v)  above 
— 10  year  projection  of  system  expansions  or 

upgrades 
— Transmission  System  maps  that  include 

any  proposed  expansions  or  upgrades 
— Thermal  ratings  of  Eligible  Customer's 

Control  Area  ties  with  other  Control  Areas; 

and 

(vii)  Service  Conunencement  Date  and  the 
term  of  the  requested  Network  Integration 
Transmission  Service.  The  minimum  term  for 
Network  Integration  Transmission  Service  is 
one  year. 

Unless  the  Parties  agree  to  a  different  time 
frame,  the  Transmission  Provider  must 
acknowledge  the  request  within  ten  (10)  days 
of  receipt.  The  acknowledgement  must 
include  a  date  by  which  a  response, 
including  a  Service  Agreement,  will  be  sent 
to  the  Eligible  Customer.  If  an  Application 
fiuls  to  meet  the  requirements  of  this  section, 
the  Transmission  Provider  shall  notify  the 
Eligible  Customer  requesting  service  within 
fifteen  (15)  days  of  receipt  and  specify  the 
reasons  for  such  failure.  Wherever  possible, 
the  Transmission  Provider  will  attempt  to 
remedy  deficiencies  in  the  Application 


through  informal  communications  with  the 
Eligible  Customer.  If  such  efforts  are 
unsuccessful,  the  Transmission  Provider 
shall  return  the  Application  without 
prejudice  to  the  Eligible  Customer  filing  a 
new  or  revised  Application  that  fully 
complies  with  the  requirements  of  this 
section.  The  Eligible  Customer  will  be 
assigned  a  new  priority  consistent  with  the 
date  of  the  new  or  revised  Application.  The 
Transmission  Provider  shall  treat  this 
information  consistent  with  the  standards  of 
conduct  contained  in  Part  37  of  the 
Commission's  regulations. 

29.3  Technical  Arrangements  to  be 
Completed  Prior  to  Commencement  of 
Service:  Network  Integration  Transmission 
Service  shall  not  commence  until  the 
Transmission  Provider  and  the  Network 
Customer,  or  a  third  party,  have  completed 
installation  of  all  equipment  specified  under 
the  Network  Operating  Agreement  consistent 
with  Good  Utility  Practice  and  any  additional 
requirements  reasonably  and  consistently 
imposed  to  ensure  the  reliable  opteration  of 
the  Transmission  System.  The  Transmission 
Provider  shall  exercise  reasonable  efforts,  in 
coordination  with  the  Network  Customer,  to 
complete  such  arrangements  as  soon  as 
pActicable  taking  into  consideration  the 
Service  Commencement  Date. 

29.4  Network  Customer  Facilities:  The 
provision  of  Network  Integration 
Transmission  Service  shall  be  conditioned 
upon  the  Network  Customer's  constructing, 
maintaining  and  operating  the  facilities  on  its 
side  of  each  delivery  point  or  interconnection 
necessary  to  reliably  deliver  capacity  and 
energy  from  the  Transmission  Provider's 
Transmission  System  to  the  Network 
Customer.  The  Network  Customer  shall  be 
solely  responsible  for  constructing  or 
installing  all  facilities  on  the  Network 
Customer's  side  of  each  such  delivery  point 
or  intercoimection. 

29.5  Filing  of  Service  Agreement:  The 
Transmission  Provider  will  file  Service 
Agreements  with  the  Commission  in 
compliance  with  applicable  Comnyssion 
regulations.  ^ 

30    Network  Resources 

30.1  Designation  of  Netwoik  Resources: 
Network  Resources  shall  include  all 
generation  owned,  purchased  or  leased  by 
the  Network  Customer  designated  to  serve 
Network  Load  under  the  T«^iff.  Network 
Resources  may  not  include  resources,  or  any 
portion  thereof,  that  are  committed  for  sale 
to  non-designated  third  |>arty  load  or 
otherwise  cannot  be  called  upon  to  meet  the 
Network  Customer's  Network  Load  on  a  non- 
interruptible  basis.  Any  owned  or  purchased 
resources  that  were  serving  the  Network 
Customer's  loads  under  firm  agreements 
entered  into  on  or  before  the  Service 
Commencement  Date  shall  initially  be 
designated  as  Network  Resources  until  tli0 
Network  Customer  terminates  the 
designation  of  such  resources. 

30.2  Designation  of  New  Network 
Resources:  The  Network  Customer  may 
designate  a  new  Network  Resource  by 
providing  the  Traiumission  Provider  with  as 
much  advance  notice  as  practicable.  A 
designation  of  a  new  Network  Resotirce  must 
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be  made  by  a  request  for  modification  of 
service  pursuant  to  an  Application  under 
Section  29. 

30.3  Termination  of  Network  Resources: 
The  Network  Customer  may  terminate  the 
designation  of  all  or  part  of  a  generating 
resource  as  a  Network  Resource  at  any  time 
but  should  provide  notification  to  the 
Transmission  Provider  as  soon  as  reasonably 

'  practicable. 

30.4  Operation  of  Network  Resources: 
The  Network  Customer  shall  not  operate  its 
designated  Network  Resources  located  in  the 
Network  Customer's  or  Transmission 
Provider's  Control  Area  such  that  the  output 
of  those  facilities  exceeds  its  designated 
Network  Load,  plus  non-firm  sales  delivered 
pursuant  to  Part  II  of  the  Tariff,  plus  losses. 
This  limitation  shall  not  apply  to  changes  in 
the  operation  of  a  Transmission  Customer's 
Network  Resources  at  the  request  of  the 
Transmission  Provider  to  respond  to  an 
emergency  or  other  unforeseen  condition 
which  may  impair  or  degrade  the  reliability 
of  the  Transmission  System. 

30.5  Network  Customer  Redispatch 
Obligation:  As  a  condition  to  receiving 
Network  Integration  Transmission  Service, 
the  Network  Customer  agrees  to  redispatch 
its  Network  Resources  as  requested  by  the ' 
Transmission  Provider  pursuant  to  Section 
33.2.  To  the  extent  practical,  the  redispatch 
of  resources  pursuant  to  this  section  shall  be 
on  a  least  cost,  non-discriminatory  basis 
between  all  Network  Customers,  and  the 
Transmission  Provider. 

30.6  Transmission  Arrangements  for 
Network  Resources  Not  Physically 
Interconnected  With  The  Transmission 
Provider  The  Network  Customer  shall  be 
responsible  for  any  arrangements  necessary 
to  deliver  capacity  and  energy  &om  a 
Network  Resource  not  physically 
interconnected  with  the  Transmission 
Provider's  Transmission  System.  The 
Transmission  Provider  will  undertake 
reasonable  efforts  to  assist  the  Network 
Customer  in  obtaining  such  arrangements, 
including  without  limitation,  providing  any 
information  or  data  required  by  such  other 
entity  pursuant  to  Good  Utility  Practice. 

30.7  Limitation  on  Designation  of 
Network  Resources:  The  Network  Customer 
must  demonstrate  that  it  owns  or  has 
conunitted  to  purchase  generation  pursuant 
to  an  executed  contract  in  order  to  designate 
a  generating  resource  as  a  Network  Resource. 
Alternatively,  the  Network  Customer  may 
establish  that  execution  of  a  contract  is 
contingent  upon  the  availability  of 
transmission  service  under  Part  III  of  the 
Tariff. 

30.8  Use  of  Interface  Capacity  by  the 
Network  Customer.  There  is  no  limitation 
upon  a  Network  Customer's  use  of  the 
Transmission  Provider's  Transmission 
System  at  any  particular  interface  to  integrate 
the  Network  Customer's  Network  Resources 
(or  substitute  economy  purchases)  with  its 
Network  Loads  However,  a  Network 
Customer's  use  of  the  Transmission 
Provider's  total  interface  capacity  with  other 
transmission  systems  may  not  exceed  the 
Network  Customer's  Load. 

30.9  Network  Ci^tomer  Owned 
Transmission  Facilities:  The  Network 


Customer  that  owns  existing  transmission 
facilities  that  are  integrated  with  the 
Transmission  Provider's  Transmission 
System  may  be  eligible  to  receive 
consideration  either  through  a  billing  credit 
or  some  other  mechanism.  In  order  to  receive 
such  consideration  the  Network  Customer 
must  demonstrate  that  its  transmission 
focilities  are  integrated  into  the  plans  or 
operations  of  the  Transmission  Provider  to 
serve  its  power  and  transmission  customers. 
For  facilities  constructed  by  the  Network 
Customer  subsequent  to  the  Service 
Commencement  Date  under  Part  QI  of  the 
Tariff,  the  Network  Customer  shall  receive 
credit  where  such  facilities  are  jointly 
planned  and  installed  in  coordination  with 
the  Transmission  Provider.  Calculation  of  the 
credit  shall  be  addressed  in  either  the 
Network  Customer's  Service  Agreement  or 
any  other  agreement  between  the  Parties. 

31     Designation  of  Network  Load 

31.1  Network  Load:  The  Network 
Customer  must  designate  the  individual 
Network  Loads  on  whose  behalf  the 
Transmission  Provider  will  provide  Network 
Integration  Transmission  Service.  The 
Network  Loads  shall  be  sfiecified  in  the 
Service  Agreement. 

31.2  New  Network  Loads  Connected  With 
the  Transmission  Provider.  The  Network 
Customer  shall  provide  the  Transmission 
Provider  with  as  much  advance  notice  as 
reasonably  practicable  of  the  designation  of 
new  Network  Load  that  will  be  added  to  its 
Transmission  System.  A  designation  of  new 
Network  Load  must  be  made  through  a 
modification  of  service  pursuant  to  a  new 
Application.  The  Transmission  Provider  will 
use  due  diligence  to  install  any  transmission 
Gacilities  required  to  interconnect  a  new 
Network  Load  designated  by  the  Network 
Customer.  The  costs  of  new  facilities 
required  to  interconnect  a  new  Network  Load 
shall  be  determined  in  accordance  with  the 
procedures  provided  in  Section  and  shall  be 
charged  to  the  Network  Customer  in 
accordance  with  Commission  policies. 

31.3  Network  Load  Not  Physically 
Interconnected  with  the  Transmission 
Provider:  This  section  applies  to  both  initial 
designation  pursuant  to  Section  and  the 
subsequent  addition  of  new  Network  Load 
not  physically  interconnected  with  the 
Transmission  Provider.  To  the  extent  that  the 
Network  Customer  desires  to  obtain 
transmission  service  for  a  load  outside  the 
Transmission  Provider's  Transmission 
System,  the  Network  Customer  shall  have  the 
option  of  (1)  electing  to  include  the  entire 
load  as  Network  Load  for  all  purposes  under 
Part  in  of  the  Tariff  and  designating  Network 
Resources  in  connection  with  such 
additional  Network  Load,  or  (2)  excluding 
that  entire  load  from  its  Network  Load  and 
purchasing  Point-To-Point  Transmission 
Service  under  Part  II  of  the  Tariff.  To  the 
extent  that  the  Network  Customer  gives 
notice  of  its  intent  to  add  a  new  Network 
Load  as  part  of  its  Network  Load  pursuant  to 
this  section  the  request  must  be  made 
through  a  modification  of  service  pursuant  to 
a  new  Application. 

31.4  New  Interconnection  Points;  To  the 
extent  the  Network  Customer  desires  to  add 


a  new  Delivery  Point  or  interconnection 
point  between  the  Transmission  Provider's 
Transmission  System  and  a  Network  Load, 
the  Network  Customer  shall  provide  the 
Transmission  Provider  with  as  much  advance 
notice  as  reasonably  practicable. 

31.5  Changes  in  Service  Requests:  Under 
no  circumstances  shall  the  Network 
Customer's  decision  (o  cancel  or  delay  a 
requested  change  in  Network  Integration 
Transmission  Service  [e.g.  the  addition  of  a 
new  Network  Resource  or  designation  of  a 
new  Network  Load)  in  any  way  relieve  the 
Network  Customer  of  its  obligation  to  pay  the 
costs  of  transmission  focilities  constructed  by 
the  Transmission  Provider  and  charged  to  the 
Network  Customer  as  reflected  in  the  Service 
Agreement.  However,  the  Transmission 
Provider  must  treat  any  requested  change  in 
Network  Integration  Transmission  Service  in 
a  non-discriminatory  manner. 

31.6  Annual  Load  and  Resource 
Information  Updates:  The  Network  Customer 
shall  provide  the  Transmission  Provider  with 
annual  updates  of  Network  Load  and 
Network  Resource  forecasts  consistent  with 
those  included  in  its  Application  for  Network 
Integration  Transmission  Service  under  Part 
in  of  the  Tariff.  The  Network  Customer  also 
shall  provide  the  Transmission  Provider  with 
timely  written  notice  of  material  changes  in 
any  other  information  provided  in  its 
Application  relating  to  the  Network 
Customer's  Network  Load,  Network 
Resources,  its  transmission  system  or  other 
aspects  of  its  facilities  or  operations  affecting 
the  Transmission  Provider's  ability  to 
provide  reliable  service. 

32    Additional  Study  Procedures  For 
Network  Integration  Transmission  Service 
Requests 

32.1  Notice  of  Need  for  System  Impact 
Study:  After  receiving  a  request  for  service, 
the  Transmission  Provider  shall  determine 
on  a  non-discriminatory  basis  whether  a 
System  Impact  Study  is  needed.  A 
description  of  the  Transmission  Provider's 
methodology  for  completing  a  System  Impact 
Study  is  provided  in  Attachment .  If  the 
Transmission  Provider  determines  that  a 
System  Impact  Study  is  necessary  to 
accommodate  the  requested  service,  it  shall 
so  inform  the  Eligible  Customer,  as  soon  as 
practicable.  In  such  cases,  the  Transmission 
Provider  shall  within  thirty  (30)  days  of 
receipt  of  a  Completed  Application,  tender  a 
System  Impact  Study  Agreement  pursuant  to 
which  the  Eligible  Customer  shall  agree  to 
reimburse  the  Transmission  Provider  for 
performing  the  required  System  Impact 
Study.  For  a  service  request  to  remain  a 
Completed  Application,  the  Eligible 
Customer  shall  execute  the  System  Impact 
Study  Agreement  and  return  it  to  the 
Transmission  Provider  within  fifteen  (15) 
days.  If  the  Eligible  Customer  elects  not  to 
execute  the  System  Impact  Study  Agreement, 
its  Application  shall  be  deemed  withdrawn 
and  its  deposit  shall  be  returned  with 
interest. 

32.2  System  Impact  Study  Agreement  and 
Cost  Reimbursement: 

(i)  The  System  Impact  Study  Agreement 
will  clearly  Sf>ecify  the  Transmission 
Provider's  estimate  of  the  actual  cost,  and 


time  for  completion  of  the  System  Impact. 
Study.  The  charge  shall  not  exceed  the  actual 
cost  of  the  study.  In  performing  the  System 
Impact  Study,  the  Transmission  Provider 
shall  rely,  to  the  extent  reasonably 
practicable,  on  existing  transmission 
planning  studies.  The  Eligible  Customer  will 
not  be  assessed  a  charge  for  such  existing 
studies;  however,  the  Eligible  Customer  will 
be  responsible  for  charges  associated  with 
any  modifications  to  existing  planning 
studies  that  are  reasonably  necessary  to 
evaluate  the  impact  of  the  Eligible 
Customer's  request  for  service  on  the 
Transmission  System. 

(ii)  If  in  response  to  multiple  Eligible 
Customers  requesting  service  in  relation  to 
the  same  competitive  solicitation,  a  single 
System  Impact  Study  is  sufficient  for  the 
Transmission  Provider  to  accommodate  the 
service  requests,  the  costs  of  that  study  shall 
be  pro-rated  among  the  Eligible  Customers. 

(iii)  For  System  Impact  Studies  that  the 
Transmission  Provider  conducts  on  its  own 
behalf,  the  Transmission  Provider  shall 
record  the  cost  of  the  System  Impact  Studies 
pursuant  to  Section^S. 

32.3  System  Impact  Study  Procedures: 
Upon  receipt  of  an  executed  System  Impact 
Study  Agreement,  the  Transmission  Provider 
will  use  due  diligence  to  complete  the 
required  System  Impact  Study  within  a  sixty 
(60)  day  period.  The  System  Impact  Study 
shall  identify  any  system  constraints  and 
redispatch  options,  additional  Direct 
Assignment  Facilities  or  Network  Upgrades 
required  to  provide  the  requested  service.  In 
the  event  that  the  Transmission  Provider  is 
unable  to  complete  the  required  System 
Impact  Study  within  such  time  period,  it 
shall  so  notify  the  Eligible  Customer  and 
provide  an  estimated  completion  date  along 
with  an  explanation  of  the  reasons  why 
additional  time  is  required  to  complete  the 
required  studies.  A  copy  of  the  completed 
System  Impact  Study  and  related  work 
paf>ers  shall  be  made  available  to  the  Eligible 
Customer.  The  Transmission  Provider  will 
use  the  same  due  diligence  in  completing  the 
System  Impact  Study  for  an  Eligible 
Customer  as  it  uses  when  completing  studies 
for  itself.  The  Transmission  Provider  shall 
notify  the  Eligible  Customer  immediately 
upon  completion  of  the  System  Impact  Study 
if  the  Transmission  System  will  be  adequate 
to  accommodate  all  or  part  of  a  request  for 
service  or  that  no  costs  are  likely  to  be 
incurred  for  new  transmission  facilities  or 
upgrades.  In  order  for  a  request  to  remain  a 
Completed  Application,  within  fifteen  (15) 
days  of  completion  of  the  System  Impact 
Study  the  Eligible  Customer  must  execute  a 
Service  Agreement  or  request  the  filing  of  an 
unexecuted  Service  Agreement,  or  the 
Application  shall  be  deemed  terminated  and 
withdrawn. 

32.4  Facilities  Study  Procedures:  If  a 
System  Impact  Study  indicates  that  additions 
or  upgrades  to  the  Transmission  System  are 
needed  to  supply  the  Eligible  Customer's 
service  request,  the  Transmission  Provider, 
within  thirty  (30)  days  of  the  completion  of 
the  System  Impact  Study,  shall  tender  to  the 
EJigible  Customer  a  Facilities  Study 
Agreement  pursuant  to  which  the  Eligible 
Customer  shall  agree  to  reimburse  the 


Transmission  Provider  for  f>erforming  the 
required  Facilities  Study.  For  a  service 
request  to  remain  a  Completed  Application, 
the  Eligible  Customer  shall  execute  the 
Facilities  Study  Agreement  and  retiun  it  to 
the  Transmission  Provider  within  fifteen  (15) 
days.  If  the  Eligible  Customer  elects  not  to 
execute  the  Facilities  Study  Agreement,  its 
Application  shall  be  deemed  withdrawn  and 
its  deposit  shall  be  returned  with  interest. 
U(>on  receipt  of  an  executed  Facilities  Study 
Agreement,  the  Transmission  Provider  will 
use  due  diligence  to  complete  the  required 
Facilities  Study  within  a  sixty  (60)  day 
period.  If  the  Transmission  Provider  is 
unable  to  complete  the  Facilities  Study  in  the 
allotted  time  period,  the  Transmission 
Provider  shall  notify  the  Eligible  Customer 
and  provide  an  estimate  of  the  time  needed 
to  reach  a  final  determination  along  with  an 
explanation  of  the  reasons  that  additional 
time  is  required  to  complete  the  study.  When 
completed,  the  Facilities  Study  will  include 
a  good  feith  estimate  of  (i)  the  cost  of  Direct 
Assigimient  Facilities  to  be  charged  to  the 
Eligible  Customer,  (ii)  the  Eligible  Customer's 
appropriate  share  of  the  cost  of  any  required 
Network  Upgrades,  and  (iii)  the  time  required 
to  complete  such  construction  and  initiate 
the  requested  service.  The  Eligible  Customer 
shall  provide  the  Transmission  Provider  with 
a  letter  of  credit  or  other  reasonable  form  of 
security  acceptable  to  the  Transmission 
Provider  equivalent  to  the  costs  of  new 
facilities  or  upgrades  consistent  with 
commercial  practices  as  established  by  the 
Uniform  Commercial  Code.  The  Eligible 
Customer  shall  have  thirty  (30)  days  to 
execute  a  Service  Agreement  or  request  the 
filing  of  an  unexecuted  Service  Agreement 
and  provide  the  required  letter  of  credit  or 
other  form  of  security  or  the  request  no 
longer  will  be  a  Completed  Application  and 
shall  be  deemed  terminated  and  withdrawiL 

33    Load  Shedding  and  Curtailments 

33.1  Procedures:  Prior  to  the  Service 
Commencement  Date,  the  Transmission 
Provider  and  the  Network  Customer  shall 
establish  Load  Shedding  and  Curtailment 
procedures  pursuant  to  the  Network 
Operating  Agreement  with  the  objective  of 
responding  to  contingencies  on  the 
Transmission  System.  The  Parties  will 
implement  such  programs  during  any  period 
when  the  Transmission  Provider  determines 
that  a  system  contingency  exists  and  such 
procedures  are  necessary  to  alleviate  such 
contingency.  The  Transmission  Provider  will 
notify  all  affected  Network  Customers  in  a 
timely  manner  of  any  scheduled  Curtailment. 

33.2  Transmission  Constraints:  During 
any  period  when  the  Transmission  Provider 
determines  that  a  transmission  constraint 
exists  on  the  Transmission  System,  and  such 
constraint  may  imftair  the  reliability  of  the 
Transmission  Provider's  system,  the 
Transmission  Provider  will  take  whatever 
actions,  consistent  with  Good  Utility 
Practice,  that  are  reasonably  necessary  to 
maintain  the  reliability  of  the  Transmission 
Provider's  system.  To  the  extent  the 
Transmission  Provider  determines  that  the 
reliability  of  the  Transmission  System  can  be 
maintained  by  redispatching  resources,  the 
Transmission  Provider  will  initiate 


procedures  pursuant  to  the  Network 
Operating  Agreement  to  redispatch  all 
Network  Resources  and  the  Transmission 
Provider's  own  resources  on  a  least-cost  basis 
without  regard  to  the  ownership  of  such 
resources.  Any  redispatch  under  this  section 
may  not  unduly  discriminate  between  the 
Transmission  Provider's  use  of  the 
Transmission  System  on  behalf  of  its  Native 
Load  Customers  and  any  Network  Customer's 
use  of  the  Transmission  System  to  serve  its 
designated  Network  Load. 

33.3  Cost  Responsibility  for  Relieving 
Transmission  Constraints:  Whenever  the 
Transmission  Provider  implements  least-cost 
redispatch  procedures  in  response  to  a 
transmission  constraint,  the  Transmission 
Provider  and  Network  Customers  will  each 
bear  a  proportionate  share  of  the  total 
redispatch  cost  based  on  their  respective 
Load  Ratio  Shares. 

33.4  Curtailments  of  Scheduled 
Deliveries:  If  a  transmission  constraint  on  the 
Transmission  Provider's  Transmission 
System  caimot  be  relieved  through  the 
implementation  of  least-cost  redisftatch 
procedures  and  the  Transmission  Provider 
determines  that  it  is  necessary  to  Curtail 
scheduled  deliveries,  the  Parties  shall  Curtail 
such  schedules  in  accordance  with  the 
Network  Operating  Agreement. 

33.5  Allocation  of  Curtailments:  The 
Transmission  Provider  shall,  on  a  non- 
discriminatory basis,  Curtail  the 
transaction(s)  that  effectively  relieve  the 
constraint.  However,  to  the  extent  practicable 
and  consistent  with  Good  Utility  Practice, 
any  Curtailment  will  be  shared  by  the 
Transmission  Provider  and  Network 
Customer  in  propwrtion  to  their  respective 
Load  Ratio  Shares.  The  Transmission 
Provider  shall  not  direct  the  Network 
Customer  to  Curtail  schedules  to  an  extent 
greater  than  the  Transmission  Provider 
would  Curtail  the  Transmission  Provider's 
schedules  under  similar  circumstances. 

33.6  Load  Shedding:  To  the  extent  that  a 
system  contingency  exists  on  the 
Transmission  Provider's  Transmission 
System  and  the  Transmission  Provider 
determines  that  it  is  necessary  for  the 
Transmission  Provider  and  the  Network 
Customer  to  shed  load,  the  Parties  shall  shed 
load  in  accordance  with  previously 
established  procedures  under  the  Network 
Operating  Agreement. 

33.7  System  Reliability:  Notwithstanding 
any  other  provisions  of  this  Tariff,  the 
Transmission  Provider  reserves  the  right, 
consistent  with  Good  Utility  Practice  and  on 
a  not  unduly  discriminatory  basis,  to  Curtail 
Network  Integration  Transmission  Service 
without  liability  on  the  Transmission 
Provider's  part  for  the  purpose  of  making 
necessary  adjustments  to,  changes  in.  or 
repairs  on  its  lines,  substations  and  fecilities. 
and  in  cases  where  the  continuance  of 
Network  Integration  Transmission  Service 
would  endanger  persons  or  property,  lo  the 
event  of  any  adverse  condition(s)  or 
disturbancels)  on  the  Transmission 
Provider's  Transmission  System  or  on  any 
other  system(s)  directly  or  indirectly 
intercoimected  with  the  Transmission 
Provider's  Transmission  System,  the 
Transmission  Provider,  consistent  with  Good 
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Utility  Practice,  also  may  Curtail  Network 
Integration  Transmission  Service  in  order  to 
(i)  limit  the  extent  or  damage  of  the  adverse 
condition(s)  or  disturbance(s).  (ii)  prevent 
damage  to  generating  or  transmission 
facilities,  or  (iii)  expedite  restoration  of 
service.  The  Transmission  E»rovider  will  give 
the  Network  Customer  as  much  advance 
notice  as  is  practicable  in  the  event  of  such 
Curtailment.  Any  Curtailment  of  Network 
Integration  Transmission  Service  will  be  not 
unduly  discriminatory  relative  to  the 
Transmission  Provider's  use  of  the 
Transmission  System  on  behalf  of  its  Native 
Load  Customers.  The  Transmission  Provider 
shall  specify  the  rate  treatment  and  all 
related  terms  and  conditions  applicable  in 
the  event  that  the  Network  Customer  fails  to 
respond  to  established  Load  Shedding  and 
Curtailment  procedures. 

34     Rates  and  Charges 

The  Network  Customer  shall  pay  the 
Transmission  Provider  for  any  Direct 
Assignment  Facilities.  Ancillary  Services, 
and  applicable  study  costs,  consistent  with 
Commission  policy,  along  with  the  following: 

34.1  Monthly  Demand  Charge:  The 
Network  Customer  shall  pay  a  monthly 
Demand  Charge,  which  shall  be  determined 
by  multiplying  its  Load  Ratio  Share  times 
one  twelfth  (V12)  of  the  Transmission 
Provider's  Annual  Transmission  Revenue 
Requirement  s{>ecified  in  Schedule  H. 

34.2  Determination  of  Network 
Customer's  Monthly  Network  Load:  The 
Network  Customer's  monthly  Network  Load 
is  its  hourly  load  (including  its  designated 
Network  Load  not  physically  interconnected 
with  the  Transmission  Provider  under 
Section  31.3)  coincident  with  the 
Transmission  Provider's  Monthly 
Transmission  System  Peak. 

34.3  Determination  of  Transmission 
Provider's  Monthly  Transmission  System 
Load:  The  Transmission  Provider's  monthly 
Transmission  System  load  is  the 
Transmission  Provider's  Monthly 
Transmission  System  Peak  minus  the 
coincident  peak  usage  of  all  Firm  Point-To- 
Point  Transmission  Service  customers 
pursuant  to  Part  II  of  this  Tariff  plus  the 
Reserved  Capacity  of  all  Finn  Point-To-Point 
Transmission  Service  customers. 

34.4  Redispatch  Charge:  The  Network 
Customer  shall  pay  a  Load  Ratio  Share  of  any 
redispatch  costs  allocated  between  the 
Network  Customer  and  the  Transmission 
Provider  pursuant  to  Section  33.  To  the 
extent  that  the  Transmission  Provider  incurs 
an  obligation  to  the  Network  Customer  for 
redispatch  costs  in  accordance  with  Section 
33,  such  amounts  shall  be  credited  against 
the  Network  Customer's  bill  for  the 
applicable  month. 

34.5  Stranded  Cost  Recovery:  The 
Transmission  Provider  may  seek  to  recover 
stranded  costs  from  the  Network  Customer 
pursuant  to  this  Tariff  in  accordance  with  the 
terms,  conditions  and  procedures  set  forth  in 
FERC  Order  No.  888.  However,  the 
Transmission  Provider  must  separately  flle 
any  proposal  to  recover  stranded  costs  under 
Section  205  of  the  Federal  Power  Act 


35     Operating  Amngements 

35.1  Operation  under  The  Network 
Operating  Agreement:  The  Network 
Customer  shall  plan,  construct,  operate  and 
maintain  its  facilities  in  accordance  with 
Good  Utility  Practice  and  in  conformance 
with  the  Network  Operating  Agreement. 

35.2  Network  Ojjerating  Agreement:  The 
terms  and  conditions  under  which  the 
Network  Customer  shall  operate  its  facilities 
and  the  technical  and  o(}erational  matters 
associated  with  the  implementation  of  Part  III 
of  the  Tariff  shall  be  specified  in  the  Network 
Operating  Agreement.  The  Network 
Operating  Agreement  shall  provide  for  the 
Parties  to  (i)  operate  and  maintain  equipment 
necessary  for  integrating  the  Network 
Customer  within  the  Transmission  Provider's 
Transmission  System  (including,  but  not 
limited  to,  remote  terminal  units,  metering, 
communications  equipment  and  relaying 
equipment),  (ii)  transfer  data  between  the 
Transmission  Provider  and  the  Network 
Customer  (including,  but  not  limited  to,  heat 
rates  and  operational  characteristics  of 
Network  Resources,  generation  schedules  for 
units  outside  the  Transmission  Provider's 
Transmission  System,  interchange  schedules, 
unit  outputs  for  redispatch  required  under 
Section  33,  voltage  schedules,  loss  factors 
and  other  real  time  data),  (iii)  use  software 
programs  required  for  data  links  and 
constraint  dispatching,  (iv)  exchange  data  on 
forecasted  loads  and  resources  necessary  for 
long-term  planning,  and  (v)  address  any  other 
technical  and  operational  considerations 
required  for  implementation  of  Part  in  of  the 
Tariff,  including  scheduling  protocols.  The 
Network  Operating  Agreement  will  recognize 
that  the  Network  Customer  shall  either  (i) 
operate  as  a  Control  Area  under  applicable 
guidelines  of  the  North  American  Electric 
Reliability  Council  (NERC)  and  the 
[applicable  regional  reliability  council],  (ii) 
satisfy  its  Control  Area  requirements, 
including  all  necessary  Ancillary  Services,  by 
contracting  with  the  Transmission  Provider, 
or  (iii)  satisfy  its  Control  Area  requirements, 
including  all  necessary  Ancillary  Services,  by 
contracting  with  another  entity,  consistent 
with  Good  Utility  Practice,  which  satisfies 
NERC  and  the  (applicable  regional  reliability 
councilj  requirements.  The  Transmission 
Provider  shall  not  unreasonably  refuse  to 
accept  contractual  arrangements  with  another 
entity  for  Ancillary  Services.  The  Network 
Operating  Agreement  is  included  in 
Attachment  G. 

35.3  Network  Operating  Committee:  A 
Network  Operating  Committee  (Committee! 
shall  be  established  to  coordinate  operating 
cnteria  for  the  Parties'  respective 
responsibilities  under  the  Network  Operating 
Agreement.  Each  Network  Customer  shall  be 
entitled  to  have  at  least  one  representative  on 
the  Committee.  The  Committee  shall  meet 
from  time  to  time  as  need  requires,  but  no 
less  than  once  each  calendar  year. 

Schedule  1 — Scheduling,  Sjrstem  Control 
and  Dispatch  Service 

This  service  is  required  (o  schedule  the 
movement  of  power  through,  out  of,  within, 
or  into  a  Control  Area.  This  service  can  be 
provided  only  by  the  operator  of  the  Control 
Area  in  which  the  transmission  facilities 


used,  for  transmission  service  are  located. 
Scheduling,  System  Control  and  Dispatch 
Service  is  to  be  provided  directly  by  the 
Transmission  Provider  (if  the  Transmission 
Provider  is  the  Control  Area  ojjerator)  or 
indirectly  by  the  Transmission  Provider 
making  arrangements  with  the  Control  Area 
operator  that  performs  this  service  for  the 
Transmission  Provider's  Transmission 
System.  The  Transmission  Customer  must 
purchase  this  service  from  the  Transmission 
Provider  or  the  Control  Area  operator.  The 
charges  for  Scheduling,  System  Control  and 
Dispatch  Service  are  to  be  based  on  the  rates 
set  forth  below.  To  the  extent  the  Control 
Area  operator  performs  this  service  for  the 
Transmission  Provider,  charges  to  the 
Transmission  Customer  are  to  reflect  only  a 
pass-through  of  the  costs  charged  to  the 
Transmission  Provider  by  that  Control  Area 
operator. 

Schedule  2 — Reactive  Supply  and  Voltage 
Control  from  Generation  Sources  Service 

In  order  to  maintain  transmission  voltages 
on  the  Transmission  Provider's  transmission 
facilities  within  acceptably  limits,  generation 
facilities  under  the  control  of  the  control  area 
operator  are  operated  to  produce  (or  absorb) 
reactive  power.  Thus,  Reactive  Supply  and 
Voltage  Control  from  Generation  Sources 
Service  must  be  provided  for  each 
transaction  on  the  Transmission  Provider's 
transmission  facilities.  The  amount  of 
Reactive  Supply  and  Voltage  Control  from 
Generation  Sources  Service  that  must  be 
supplied  with  respect  to  the  Transmission 
Customer's  transaction  will  be  determined 
based  on  the  reactive  power  support 
necessary  to  maintain  transmission  voltages 
within  limits  that  are  generally  accepted  in 
the  region  and  consistently  adhered  to  by  the 
Transmission  Provider. 

Reactive  Supply  and  Voltage  Control  from 
Generation  Sources  Service  is  to  be  provided 
directly  by  the  Transmission  Provider  (if  the 
Transmission  Provider  is  the  Control  Area 
operator)  or  indirectly  by  the  Transmission 
Provider  making  arrangements  with  the 
Control  Area  o[>erator  that  performs  this 
service  for  the  Transmission  Provider's 
Transmission  System.  The  Transmission 
Customer  must  purchase  this  service  from 
the  Transmission  Provider  or  the  Control 
Area  operator.  The  charges  for  such  service 
will  be  based  on  the  rates  set  forth  below.  To 
the  extent  the  Control  Area  operator  performs 
this  service  for  the  Transmission  Provider, 
charges  to  the  Transmission  Customer  are  to 
reflect  only  a  pass-through  of  the  costs 
charged  to  the  Transmission  Provider  by  the 
Control  Area  operator. 

Schedule  3 — Regulation  and  Frequency 
Response  Service 

Regulation  and  Frequency  Response- 
Service  is  necessary  to  provide  for  the 
continuous  balancing  of  resources 
(generation  and  interchange)  with  load  and 
for  maintaining  scheduled  Interconnection 
frequency  at  sixty  cycles  per  second  (60  H2). 
Regulation  and  Frequency  Response  Service 
is  accomplished  by  committing  on-line 
generation  whose  output  is  raised  or  lowered 
(predominantly  through  the  use  of  automatic 
generating  control  equipment)  as  necessary  to 


follow  the  moment-by-moment  changes  in 
load.  The  obligation  to  maintain  this  balance 
between  resources  and  load  lies  with  the 
Transmission  Provider  (or  the  Control  Area 
operator  that  performs  this  function  for  the 
Transmission  Provider).  The  Transmission 
Provider  must  offer  this  service  when  the 
transmission  service  is  used  to  serve  load 
within  its  Control  Area.  The  Transmission 
Customer  must  either  purchase  this  service 
from  the  Transmission  Provider  or  make 
alternative  comparable  arrangements  to 
satisfy  its  Regulation  and  Frequency 
Response  Service  obligation.  'The  amount  of 
and  charges  for  Regulation  and  Frequency 
Response  Service  are  set  forth  below.  To  the 
extent  the  Control  Area  operator  performs 
this  service  for  the  Transmission  Provider, 
charges  to  the  Transmission  Customer  are  to 
reflect  only  a  pass-through  of  the  costs 
charged  to  the  Transmission  Provider  by  that 
Control  Area  operator. 

Schedule  4 — Ener;gy  Imbalance  Service 

Energy  Imbalance  Service  is  provided 
when  a  difference  occurs  between  the 
scheduled  and  the  actual  delivery  of  energy 
to  a  load  located  within  a  Control  Area  over 
a  single  hour.  The  Transmission  Provider 
must  offer  this  service  when  the  transmission 
service  is  used  to  serve  load  within  its 
Control  Area.  The  Transmission  Customer 
must  either  purchase  this  service  from  the 
Transmission  Provider  or  make  alternative 
comparable  arrangements  to  satisfy  its  Energy 
Imbalamce  Service  obligation.  To  the  extent 
the  Control  Area  operator  performs  this 
service  for  the  Transmission  Provider, 
charges  to  the  Transmission  Customer  are  to 
reflect  only  a  pass-through  of  the  costs 
charged  to  the  Transmission  Provider  by  that 
Control  Area  operator. 

The  Transmission  F*rovider  shall  establish 
a  deviation  band  of  W  -  1.5  percent  (with  a 
minimum  of  2  MW)  of  the  scheduled 
transaction  to  be  applied  hourly  to  any 
energy  imbalance  that  occurs  as  a  result  of 
the  Transmission  Customer's  scheduled 
transaction(s).  Parties  should  attempt  to 
eliminate  energy  imbalances  within  the 
limits  of  the  deviation  band  within  thirty  (30) 
days  or  within  such  other  reasonable  fveriod 
of  time  as  is  generally  accepted  in  the  region 
and  consistently  adhered  to  by  the 
Transmission  Provider.  If  an  energy 
imbalance  is  not  corrected  within  thirty  (30) 
days  or  a  reasonable  period  of  time  that  is 
generally  accepted  in  the  region  and 
consistently  adhered  to  by  the  Transmission 
Provider,  the  Transmission  Customer  will 
compensate  the  Transmission  Provider  for 
such  service.  Energy  imbalances  outside  the 
deviation  band  will  be  subject  to  charges  to 
be  specified  by  the  Transmission  Provider. 
The  charges  for  Energy  Imbalance  Service  are 
set  forth  below. 

Schedule  5 — Operating  Reserve — Spinning 
Reiei  le  SerrioB 

Spiiwing  Reserve  Service  is  needed  to 
serve  load  immediately  in  the  event  of  a 
system  contingency.  Spinning  Reserve 
Service  may  be  provided  by  generating  units 
that  are  on-line  and  loaded  at  less  than 
maximum  output.  The  Transmission 
Provider  must  offer  this  service  when  the 


transmission  service  is  used  to  serve  load 
within  its  Control  Area.  The  Transmission 
Customer  must  either  purchase  this  service 
from  the  Transmission  Provider  or  make 
alternative  comparable  arrangements  to 
satisfy  its  Spinning  Reserve  Service 
obligation.  The  amount  of  and  charges  for 
Spinning  Reserve  Service  are  set  forth  below. 
To  the  extent  the  Control  Area  operator 
performs  this  service  for  the  Transmission 
Provider,  charges  to  the  Transmission 
Customer  are  to  reflect  only  a  pass-through 
of  the  costs  charged  to  the  Transmission 
Provider  by  that  Control  Area  operator. 

Schedule  6— Operating  Reserve — 
Supplemental  Reserve  Service 

Supplemental  Reserve  Service  is  needed  to 
serve  load  in  the  event  of  a  system 
contingency;  however,  it  is  not  available 
immediately  to  serve  load  but  rather  within 
a  short  fieriod  of  time.  Supplemental  Reserve 
Service  may  be  provided  by  generating  units 
that  are  on-line  but  unloaded,  by  quick-start 
generation  or  by  interruptible  load.  The 
Transmission  Provider  must  offer  this  service 
when  the  transmission  service  is  used  to 
serve  load  within  its  Control  Area.  The 
Transmission  Customer  must  either  purchase 
this  service  from  the  Transmission  Ptovider 
or  make  alternative  comparable  arrangements 
to  satisfy  its  Supplemental  Reserve  Service 
obligation.  The  amount  of  and  charges  for 
Supplemental  Reserve  Service  are  set  forth 
below.  To  the  extent  the  Control  Area 
operator  performs  this  service  for  the 
Transmission  Provider,  charges  to  the 
Transmission  Customer  are  to  reflect  only  a 
pass-through  of  the  costs  charged  to  the 
Transmission  Provider  by  that  Control  Area 
op>erator. 

Schedule  7 — Long-Term  Finn  and  Short- 
Term  Firm  Point-To-Point  Transmission 
Service 

The  Transmission  Customer  shall 
compensate  the  Transmission  Provider  each 
month  for  Reserved  Capacify  at  the  simi  of 
the  applicable  charges  set  forth  below: 

(1)  Yearly  delivery:  one-twelfth  of  the 

demand  charge  of  S /KW  of 

Reserved  Capacity  per  year. 

(2)  Monthly  delivery:  $ / 


KW  of  Reserved  Capacity  per  month. 

(3)  Weekly  delivery:  S / 

KW  of  Reserved  Capacity  per  week. 

(4)  Daily  delivery:  $_ 


KW  of  Reserved  Capacity  per  day. 

The  total  demand  charge  in  any  week, 
pursuant  to  a  reservation  for  Daily  delivery, 
shall  not  exceed  the  rate  si>ecified  in  section. 
(3)  above  times  the  highest  amount  in 
kilowatts  of  Reserved  Capacity  in  any  day 
during  such  week. 

(5)  Discounts:  Three  principal 
requirements  apply  to  discounts  for 
transmission  service  as  follows  (1)  any  offer 
of  a  discount  made  by  the  Transmission 
Provider  must  be  announced  to  all  Eligible 
Customers  solely  by  posting  on  the  OASIS, 
(2)  any  customer-initiated  requests  for 
discounts  (including  requests  for  use  by  one's 
wholesale  merchant  or  an  affiliate's  use) 
must  occur  solely  by  posting  on  the  OASIS, 
and  (3)  once  a  discount  is  negotiated,  details 
must  be  immediately  posted  on  the  OASIS. 


For  any  discount  agreed  upon  for  service  on 
a  path,  from  point(s)  of  receipt  to  point(s)  of 
delivery,  the  Transmission  Provider  must 
offier  the  same  discounted  transmission 
service  rate  for  the  same  time  period  to  all 
Eligible  Customers  on  all  unconstrained 
transmission  paths  that  go  to  the  same 
point(s)  of  delivery  on  the  Transmission 
System. 

Schedule  8 — Non-Firm  Point-To-Point 
Transmission  Service 

The  Transmission  Customer  shall 
compensate  the  Transmission  Provider  for 
Non-Firm  Point-To-Point  Transmission 
Service  up  to  the  sum  of  the  applicable 
charges  set  forth  below: 

(1)  Monthly  delivery:  S / 

KW  of  Reserved  Capacity  per  uonth. 

(2)  Weekly  delivery:  S / 

KW  of  Reserved  Capacity  per  weeL 

(3)  Daily  delivery:  S /KW 


of  Reserved  Capacity  per  day. 

The  total  demand  charge  in  any  week, 
pursuant  to  a  reservation  for  Daily  delivery, 
shall  not  exceed  the  rate  specified  in  section 
(2)  above  times  the  highest  amount  in 
kilowatts  of  Reserved  Capacity  in  any  day 
during  such  week. 

(4)  Hourly  delivery:  The  basic  charge  shall 
be  that  agreed  upon  by  the  Parties  at  the  time 
this  service  is  reserved  and  in  no  event  shall 

exceed  S /MWH.  The  toUl 

demand  charge  in  any  day.  pursuant  to  a 
reservation  for  Hourly  delivery,  shall  not 
exceed  the  rate  specified  in  section  (3)  above 
times  the  highest  amount  in  kilowatts  of 
Reserved  Capacity  in  any  hour  during  such 
day.  In  addition,  the  total  demand  charge  in 
any  week,  pursuant  to  a  reservation  for 
Hourly  or  Daily  delivery,  shall  not  exceed  the 
rate  specified  in  section  (2)  above  times  the 
highest  amount  in  kilowatts  of  Reserved 
Capacity  in  any  hour  during  such  week. 

(5)  Discounts:  Three  principal 
requirements  apply  to  discounts  for 
transmission  service  as  follows  (1)  any  offer 
of  a  discount  made  by  the  Transmission 
Provider  must  be  aimounced  to  all  Eligible 
Customers  solely  by  posting  on  the  OASIS, 
(2)  any  customer-initiated  requests  for 
discounts  (including  requests  for  use  by  one's 
wholesale  merchant  or  an  affiliate's  use) 
must  occur  solely  by  posting  on  the  OASIS, 
and  (3)  once  a  discount  is  negotiated,  details 
must  be  immediately  posted  on  the  OASIS. 
For  any  discount  agreed  upon  for  service  on 

a  path,  from  point(s)  of  receipt  to  point(s)  of 
delivery,  the  Transmission  Provider  must 
offer  the  same  discounted  transmission 
service  rate  for  the  same  time  period  to  all 
Eligible  Customers  on  all  unconstrained 
transmission  paths  that  go  to  the  same 
point(s)  of  delivery  on  the  Transmission 
System. 

Attachment  A — Form  of  Service  Agreement 
for  Firm  Point-To-Point  Transmission 
Service 

1.0    This  Service  Agreement,  dated  as 

of : ,  is  entered  into,  by 

and  between (the 

Transmission  Provider),  and 

("Transmission 

Customer"). 

2.0  The  Transmission  Customer  has  been 
determined  by  the  Transmission  Provider  to 
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have  a  Completed  Application  for  Finn 
Point-To-Point  Transmission  Service  under 
the  Tariff. 

3.0    The  Transmission  Customer  has 
provided  to  the  Transmission  Provider  an 
Application  deposit  in  accordance  with  the 
provisions  of  Section  17.3  of  the  Tariff. 

4.0     Service  under  this  agreement  shall 
commence  on  the  later  of  (1)  the  requested 
service  commencement  date,  or  (2)  the  date 
on  which  construction  of  any  Direct 
Assignment  Facilities  and/or  Network 
Upgrades  are  completed,  or  (3)  such  other 
date  as  it  is  permitted  to  become  effective  by 
the  Commission.  Service  under  this 
agreement  shall  terminate  on  such  date  as 
mutually  agreed  upon  by  the  parties. 

5.0    The  Transmission  Provider  agrees  to 
provide  and  the  Transmission  Customer 
agrees  to  take  and  pay  for  Firm  Point-To- 
Point  Transmission  Service  in  accordance 
with  the  provisions  of  Part  n  of  the  Tariff  and 
this  Service  Agreement. 

6.0    Any  notice  or  request  made  to  or  by 
either  Party  regarding  this  Service  Agreement 
shall  be  made  to  the  representative  of  the 
other  Party  as  indicated  below. 

Transmission  Provider 


Transmission  Customer 


7.0    The  Tariff  is  incorporated  herein  and 
made  a  part  hereof. 

IN  WITNESS  WHEREOF,  the  Parties  have 
caused  this  Service  Agreement  to  be  executed 
by  their  respective  authorized  officials. 


Tmnsmission  Provider 
By: 


Name 


Title 


Date 

Transmission  Customer 

By:  

Name 


Titk 


Date 

Specifications  for  Long-Term  Firm  Point-To- 
Point  Tranamiaaion  Serrice 

1.0    Term  of  Transaction: 


Start  Date: 


Termination  Date: 


2.0    Description  of  capacity  and  energy  to 
be  transmitted  by  Transmission  f^vider 
including  the  electric  Control  Area  in  which 
the  transaction  originates. 


4.0    Point(s)  of  Delivery: 
Receiving 


Party: 


5.0    Maximum  amount  of  capacity  and 
energy  to  be  transmitted  (Reserved  Capacity): 

6.0  Designation  of  party(ies)  subject  to 
reciprocal  service  obligation: 


7.0    Name(s)  of  any  Intervening  Systems 
providing  transmission  service: 


8.0  Service  under  this  Agreement  may  tie 
subject  to  some  combination  of  the  charges 
detailed  l>elow.  (The  appropriate  charges  for 
individual  transactions  will  be  determined  in 
accordance  with  the  terms  and  conditions  of 
the  Tariff.) 

8.1  Transmission  Cliaige: 

8.2  System  Impact  and/or  Facilities  Study 
Charge(s): 


8.3    Direct  Assignment  Facilities  Charge: 


8.4    Ancillary  Services  Charges: 


3.0    Point(s)  of  Receipt: 
Delivering 


Party: 


Attachment  B — Form  of  Service  Agreement 
For  Non-Firm  Point-To-Point  Transmission 
Service 

1.0    This  Service  Agreement,  dated  as  of 

,  is  entered  into,  by  and 

Iwtween (the 

Transmission  Provider),  and 

(Transmission 

Customer). 

2.0    The  Transmission  Customer  has  been 
determined  by  the  Transmission  Provider  to 
be  a  Transmission  Customer  under  Part  II  of 
the  Tariff  and  has  filed  a  Completed 
Application  for  Non-Firm  Point-To-Point 
Transmission  Service  in  accordance  with 
Section  18.2  of  the  Tariff. 

3.0  Service  under  this  Agreement  shall  be 
provided  by  the  Transmission  Provider  upon 
request  by  an  authorized  representative  of  the 
Transmission  Customer. 

4.0    The  Transmission  Customer  agrees  to 
supply  information  the  Transmission 
Provider  deems  reasonably  necessary  in 
accordance  with  Good  Utility  Practice  in 
order  for  it  to  provide  the  requested  service. 

5.0  The  Transmission  Provider  agrees  to 
provide  and  the  Transmission  Customer 
agrees  to  take  and  pay  for  Non-Firm  Point- 
To-Point  Transmission  Service  in  accordance 


with  the  provisions  of  Part  Q  of  the  Tariff  and 
this  Service  Agreement. 

6.0  Any  notice  or  request  made  to  or  by 
either  Party  regarding  this  Service  Agreement 
shall  be  made  to  the  representative  of  the 
other  Party  as  indicated  tielow. 

Transmission  Provider 


Transmission  Customer 


7.0    The  Tariff  is  incorporated  herein  and 
made  a  part  hereof. 

IN  WITNESS  WHEREOF,  the  Parties  have 
caused  this  Service  Agreement  to  be  executed 
by  their  respective  authorized  officials. 


Transmission  Provider 
By: 


Name 


Title 


Date 

Transmission  Customer 

By:  

Name 


Title 


Date 

Attachment  C — Methodology  To  Assess 
Available  Transmission  Capability 

To  l>e  filed  by  the  Transmission  Provider. 

AttafJunent  D — Methodology  for  Completing 
a  System  Impact  Study 

To  be  filed  by  the  Transmission  Provider. 

Attachment  E— Index  of  Point-To-Point 
Transmission  Service  Customers 

Customer 

Date  of  Service  Agreement 

Attachment  F — Service  Agreement  for 
Network  Integration  Transmission  Service 

To  be  filed  by  the  Transmission  Provider. 

Attachment  G — Network  Operating 
Agreement 

To  be  filed  by  the  Transmission  Provider. 

Attachment  H — Annual  Transmission 
Revenue  Requirement  for  Network 
Integration  Transmission  Servic:e 

1.  The  Annual  Transmission  Revenue 
Requirement  for  purposes  of  the  Network 
Integration  Transmission  Service  shall  be 


2.  The  amount  in  (1)  shall  be  effective 
until  amended  by  the  Transmission 
Provider  or  modified  by  the 
Commission. 


Attachment  I — Index  of  Network  Integration 
Transmission  Service  Customers 


Customer 
Date  of  Service  Agreement 

Promoting  Wholesale  Competition 
Through  Open  Access  Non-discriminatory 
Transmission  Services  by  Public  Utilities. 
Docket  No.  RM95-&-O01. 

Recovery  of  Stranded  Costs  by  Public 
Utilities  and  Transmitting  Utilities.  Docket 
No.  RM94-7-002. 
(Issued  March  4,  1997) 
HOECKER,  Commissioner,  dissenting  in  part: 

I.  General  Observations 

Today's  rehearing  order  makes  Order  No. 
888  ripe  for  judicial  review  and  largely 
concludes  the  most  ambitious  generic 
rulemaking  effort  in  this  agency's  history. 
The  scores  of  specific  policy  calls  embodied 
in  Order  No.  888-A  represent  reasoned 
decisionmaking  that,  in  its  sheer  level  of 
detail,  takes  us  to  the  outer  limits  of  our 
ability  to  predict  or  control  the  proper  future 
operation  of  the  market.  Still,  the  timeliness 
of  this  order  ought  to  be  welcomed.  Having 
satisfactorily  demonstrated  that  the 
fundamental  rules  governing  a  network  as 
complex  and  important  as  the  Nation's 
transmission  grid  can  be  changed  and  made 
to  work,  the  Commission  will  henceforth  he 
engaged  in  implementing  open  access  tariffs 
and  dealing  with  the  direct  and  indirect 
consequences  of  bulk  power  competition. 
The  mantle  of  major  policymaking  now  shifts 
to  the  states  and  to  the  U.S.  Congress. 

During  this  proceeding,  the  industry  has 
continued  to  evolve.  In  ten  short  months, 
merger  and  acquisition  activity  has  increased 
dramatically  and  may  foretell  a  more 
significant  reconfiguration  in  the  future.  The 
concept  of  an  indeftendent  system  operator 
has  attained  significant  credibility  as  a 
possible  way  to  throttle  market  power,  ensure 
system  reliability,  and  rationalize  the  bulk 
power  market.  Retail  access  and  customer 
choice  suddenly  dominate  the  restructuring 
debate,  although  the  futtire  competitive  retail 
power  market  still  defies  prediction.  The 
demarcation  between  state  and  federal 
jurisdiction  is  actively  being  tested.  And,  as 
the  implications  of  full  stranded  cost 
recovery  are  being  thought  through  within 
the  industry,  companies  are  also  trying  to 
diagnose  and  address  their  other  competitive 
vulnerabilities.  These  remarkable  and  largely 
unforeseeable  changes  counsel  against  the 
temptation  among  public  policymakers  to 
over-plan  and  over-prescribe  the  future  of 
power  markets. 

n.  Partial  Dissent 

In  Order  No.  888,  the  Conmiission 
announced  that  it  would  l>e  the  "primary 
forum"  for  stranded  cost  claims  in  those 
instances  where  a  retail  power  customer 
turns  wholesale  wheeling  customer,  usually 
through  a  municipalization.  1  dissented  from 
that  portion  of  the  Final  Rule  because  I 
concluded  that  the  Commission's  decision  to 
take  responsibility  for  stranded  costs  arising 
from  municipalization  was  insupportable  as 
a  matter  of  either  policy  or  law.  As  the 


"primary  forum"  for  recovery  of  these  costs, 
the  Commission  will  l>e  reqaired  to  second- 
guess  certain  state  retail  stranded  cost 
determinations,  even  when  state  regulators 
and  state  statutes  address  the  issue 
sufficiently.  This  would,  in  my  estimation, 
encourage  forum  shopping  and 
fundamentally  contradict  our  approach  in  the 
retail  wheeling  situation,  where  retail 
stranded  costs  are  subject  to  Commission 
action  only  if  the  state  regulatory  body  lacks 
authority  to  deal  with  this  important 
transitional  issue.  I  continue  to  hold  these 
views. 

The  majority  has  (mistered  its  position 
today  with  additional  arguments  connecting 
the  Commission's  actions  in  Order  No.  888 
to  the  wholesale  status  of  new  municipal 
power  customers.  While  inventive,  the 
majority  rests  its  theory  of  jurisdiction  on  a 
tenuous  theory  of  cause  and  effect.  Briefly, 
the  rehearing  order  distinguishes  wholesale 
stranded  costs  from  retail  stranded  costs  not 
by  the  nature  of  the  costs,  but  by  the  status 
of  the  customer  {i.e.,  a  wholesale 
transmission  services  customer  versus  a  retail 
transmission  services  customer)  with  whom 
the  costs  are  associated.  It  further  contends 
that  jurisdiction  over  stranded  costs  depends 
on  "whether  the  transmission  tarifCs  used  by 
the  customer  to  escape  its  former  power 
supplier  *   *  *  were  required  by  this 
Commission  or  by  a  state  commission".  The 
majority  states  that  this  Commission  will 
serve  as  the  "primary  forum"  for  stranded 
cost  recovery  only  where  there  exists  a  direct 
nexus  between  the  availability  and  use  of 
FERC's  open  access  transmission  tariffs  and 
the  stranding  of  costs. 

I  am  not  persuaded  by  the  rationale 
supplied  by  my  colleagues.  I  continue  to 
believe  that  municipalization,  like  retail 
wheeling,  would  lie  unavailable  to  retail 
customers  as  a  competitive  supply  alternative 
but  for  state  action.  In  both  instances,  it  is 
state  law  that  provides  the  legal  means  for 
retail  customers  to  gain  access  to  FERC- 
jurisdictional  transmission  tariffs.  In  the  final 
analysis,  I  am  not  persuaded  that  the  public 
interest  is  served  by  the  majority's  intrusion 
into  an  area  piotentially  policed  under  state 
law,  notwithstanding  the  Commission's 
strong  commitment  to  full  cost  recovery. 

In  today's  order,  the  Commission  also 
broadens  its  "primary  forum"  approach  to 
include  situations  involving  the  expansion  of 
existing  municipal  utility  systems,  for 
example  through  annexation  of  retail 
customer  load  or  additional  service  territory. 
I  contend,  however,  that  the  "primary  forum" 
approach  is  no  more  appropriate  for  ^ 
municipal  annexations  than  it  is  for  new 
municipalizations. 

The  discussion  of  this  issue  in  Order  No. 
888-A  heightens  my  previous  concerns  in  a 
number  of  ways.  First,  the  majority's  position 
is  based  on  the  alleged  similarities  between 
the  creation  of  a  new  municipal  utility 
system  and  the  expansion  of  an  existing 
municipal  utility  system.  In  both  cases,  they 
argue,  a  nexus  exists  between  the 
municipalization  and  Commission-required 
transmission  access;  the  salient  connection  is 
the  use  that  the  new  wholesale  customer 
makes  of  the  former  supplying  utility's 
transmission  system.  If  one  were  to  assume 


the  correctness  of  the  majority's 
municipalization  approach,  it  would  make 
sense  to  limit  its  stranded  cost  recovery 
provisions  to  such  circumstances  only.  But, 
there  are  two  more  compelling  bctors  that 
determine  the  legitimacy  of  any  stranded  cost 
approach.  First,  like  retail  wheeling,  all 
municipalizations,  whether  new  or 
annexations,  occur  pursuant  to  state  law.  As 
already  discussed,  state  action  allows  retail 
customers  to  aggregate  load  and,  through 
municipalization,  gain  access  to  FERC- 
jurisdictional  transmission  tariffs.  Second, 
the  risk  of  aimexation  (and  with  it  the  loss 
of  retail  load)  existed  long  before  enactment 
of  the  Ejjergy  Policy  Act  or  implementation 
of  Order  No.  888. 1  believe  these  factors  argue 
for  treatment  of  all  costs  incurred  to  serve 
retail  load  and  stranded  pursuant  to  state 
action — whether  by  retail  wheeling,  new 
municipalization,  or  annexation — by  the 
same  state  regulatory  body.  I  do  not  dispute, 
however,  that  the  Commission  should  step  in 
when  states  fail  to  ensure  some  level  of 
stranded  cost  recovery,  thereby  creating  a 
regulatory  gap. 

The  rehearing  order  has  an  additional 
problem.  It  states  that  the  Commission  will 
not  necessarily  be  the  "primary  forum"  for 
stranded  cost  recovery  in  all  cases  of 
municipal  annexation.  The  majority's  new 
willingness  to  decide  stranded  costs  arising 
from  the  annexation  of  new  load  will 
therefore  require  a  finding  that  the  existing 
municipality  will  use  the  transmission 
system  of  the  annexed  retail  customers' 
former  supplier  to  provide  service  to  the 
annexed  load.  This  approach  is  necessitated 
by  the  "nexus"  theory  of  jurisdiction  over  the 
underlying  stranded  costs,  and  it  represents 
a  novel  theory  of  law.  Moreover,  the 
administrative  difficulties  associated  with 
this  particular  feet-finding  will  be  extensive. 
An  existing  municipality  already  has 
transmission  and  generation  service 
arrangements  in  place.  With  access  to 
additional  generation  resources  now 
available  in  the  newly  competitive  wholesale 
power  market,  a  municipality  ultimately  may 
be  served  by  a  number  of  suppliers,  possibly 
in  addition  to  its  own  resources.  In  such 
circumstances,  the  difficulty  in  determining 
which  generation  resources,  and  hence 
which  transmission  services,  are  being  used 
to  supply  service  to  the  annexed  customers 
in  piaiticular  may  be  virtually 
insurmountable.  Under  the  nexus  test,  the 
Commission  must  settle  that  matter 
preliminarily  just  to  decide  whether  it  is  the. 
proper  forum  for  addressing  the  costs 
stranded  by  an  annexation. 

To  compound  this  practical  problem,  the 
majority's  commitment  to  give  "great  weight 
to  a  state's  view"  of  what  stranded  costs  are 
recoverable  under  state  law  in  these 
circumstances,  and  to  deduct  the  amount  of 
state  stranded  cost  awards  from  the  amount 
that  a  utility  may  seek  to  recover  from  this 
Commission,  is  likely  to  prove  a  hollow 
promise.  Such  deference  would  require  a 
prior  stranded  cost  determination  on  the 
merits  by  state  regulators,  despite  the 
majority's  instruction  to  the  parties  to  raise 
all  stranded  cost  claims  under  the 
municipalization  scenario  before  this 
Coounission  "in  the  first  instance." 
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Deference  in  this  context  is  a  slippery 
proposition  for  other  reasons,  too.  Naturally, 
states  may  perceive  equity  considerations, 
cost  causation  principles,  '  and  market  risk 
factors^  differently  than  the  Commission,  and 
consequently  they  may  not  share  the 
Commission's  view  that  utilities  are  entitled 
to  full  recovery  of  stranded  costs  here. 
Because  of  this  potential  difference  of 
opinion,  I  suspect  that  the  amount  of 
deference  that  the  Commission  provides  to 
the  states  may  be  directly  proportional  to  the 
level  of  stranded  cost  recovery  that  states 
grant  the  utilities. 

In  sum,  the  majority's  ingenious  attempt  to 
federalize  stranded  cost  claims  arising  fatim 
municipalization,  while  admirable  in  terms 
of  the  need  to  resolve  transition  cost  issues 
expeditiously,  is  more  likely  to  cause  greater 
uncertainty  and  more  argument  about  the 
appropriate  standard  to  apply  than  it  is  to 
promote  settlement  of  the  matter. 

I  therefore  respectfully  dissent  in  small 
part  to  Order  No.  88«-A. 
James ).  Hoecker, 
Cbninijssjoner. 

Promoting  Wholesale  Comp>etition 
Through  Open  Access  Non-Discriminatory 
Transmission  Services  by  Public  Utilities. 
Docket  No.  RM95-8-O01. 

Recovery  of  Stranded  Costs  by  Public 
Utilities  and  Transmitting  Utilities.  Docket 
No.  RM94-7-002. 

Ordn-  No.  88S-A 

(Issued  March  4,  1997) 

MASSEY,  Commissioner,  dissenting  in  part: 

I  dissent  in  part,  from  this  otherwise 
excellent  rule,  on  a  single  issue.  I  continue 
to  believe,  as  I  stated  in  my  dissent  to  Order 
No.  888,  that  the  Commission  should  treat 
stranded  costs  arising  from  retail  competition 
and  municipalizations  similarly. 

Municipalization  occurs  under  state  rather 
than  federal  law.  The  majority's  decision  in 
Order  No.  888  that  FERC  should  be  the 
primary  forum  for  addressing  the  recovery  of 
stranded  costs  caused  by  municipalization 
boldly  and  unnecessarily  preempts  legitimate 
state  authority.  Today's  order  perpetuates 
and  compounds  this  error  by  extending 
federal  preemption  to  stranded  costs  arising 
from  municipal  annexations  as  well. 

Many  state  commissions  have  express 
legislative  authority  to  address  these  issues 
and  should  not  be  prohibited  from  doing  so 
by  federal  regulators.  It  is  only  when  a  state 
commission  does  not  have  the  authority,  or 
has  the  authority  and  fails  to  use  it,  that  the 
Commission  should  be  available  as  a 
stranded  cost  recovery  forum  of  last  resort. 

On  this  one  issue.  I  respectfully  dissent. 
Willuun  L.  Massey. 
Commissioner. 

|FR  Doc.  97-5767  Filed  3-13-97;  8:45  am] 
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'  Pipeline  Service  Obligations  and  Revisions  lo 
Regulations  CovVming  Self-Implementing 
Transportation  Under  Part  284  of  (he  Commission's 
Regulations  and  Regulation  of  Natural  Cas  Pipelines 
After  Partial  Wellhead  Decontrol.  Order  No.  63e-C. 
78  FERC  161.186  (1997). 

'  Mechanisms  for  Passthrough  of  Pipeline  Taks- 
or-Pay  Buyout  and  Buydown  Costs.  Order  No.  528- 
A.  54  FERC  1 61.095  (1991). 
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ACTKW:  Final  Rule;  order  on  rehearing. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  revising  its 
policy  on  posting  discounts  to  be 
consistent  with  changes  in  the  discount 
policy  that  we  simultaneously  are 
implementing  in  Order  No.  888— A. 
Additionally,  we  are  making  other 
minor  revisions  to  18  CFR  Part  37 — 
which  contains  rules  establishing  and 
governing  transmission  information 
networks  and  standards  of  conduct — to 
be  responsive  to  argiunents  made  on 
rehearing  and  to  make  the  regulations 
operate  more  smoothly. 

In  addition,  the  Commission  requests 
that  the  How  Working  Croup  propose 
the  necessary  changes  in  the  Standards 
and  Protocols  document  and  the  Data 
Ehctionary  by  June  2,  1997  to  address 
four  issues. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
May  13.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  Rosenberg  (Technical 
Information),  Office  of  Economic 
Policy.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  DC  20426,  (202)  208- 
1283. 

William  C.  Booth  (Technical 
Information),  Office  of  Electric  Power 
Regulation,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426.  (202)  208- 
0849. 

Gary  D.  Cohen  (Legal  Information). 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  (202)  208-0321. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street.  N.E..  Washington,  D.C. 
20426. 


The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  CIPS. 
set  yoiu-  communications  software  to 
19200, 14400, 12000,  9600.  7200.  4800. 
2400.  or  1200  bps.  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  The 
full  text  of  this  order  will  be  available 
on  CIPS  in  ASCII  and  Wordperfect  5.1 
format.  CIPS  user  assistance  is  available 
at  202-208-2474. 

CIPS  is  also  available  through  the  Fed 
World  system.  Telnet  software  is 
required.  To  access  CIPS  via  the 
Internet,  point  your  browser  to  the  URL 
address:  http://www.fedworld.gov  and 
select  the  "Go  to  the  FedWorld  Telnet 
Site"  button.  When  your  Telnet  software 
connects  you,  log  onto  the  FedWorld 
system,  scroll  down  and  select 
FedWorld  by  typing:  1  and  at  the 
command  line  then  typing:  /go  FERC. 
FedWorld  may  also  be  accessed  by 
Telnet  at  the  address  fedworld.gov. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation.  La  Dom  Systems 
Corporation  is  also  located  in  the  Public 
Reference  Room  at  888  First  Street.  N.E., 
Washington,  D.C.  20426. 

Table  cf  Contents 

I.  Introduction 

n.  Background 

m.  Public  Reporting  Burden 

IV.  Discussion 

A.  Overview  of  Revisions  Made  in  This 
Order 

B.  Section  37.1 — Applicability 

1.  Extent  of  the  Commission's  Authority  to 
Impose  Standards  of  Conduct 

2.  The  Commission's  Authority  to  Impose 
Reciprocity  Provision 

3.  Waiver  Policy 

C  Section  37.2 — Purpose 

D.  Section  37.3 — Definitions 

E.  Section  37.4 — Standards  of  Conduct 

1.  Contacts  Between  Employees  Providing 
Ancillary  Services  and  System  Operators 

2.  Contacts  Between  Generation  Control 
Employees  and  Transmission  Operations 
and  Wholesale  Merchant  Employees 

3.  Monitoring  the  Standards  of  Conduct 

4.  Adequacy  of  Emergency  Exception 

5.  Short-term  Economy  Energy  Purchases 

6.  Tight  Pools 

7.  Clarification  of§37.4(b)(5)(iv) 

8.  Discounts 

F.  Section  37.5 — Obligations  of 
Transmission  Providers  and  Responsible 
Parties 

G.  Section  37.6 — Information  to  be  Posted 
on  an  OASIS 


1.  Definition  of  "Posted  Path  " 

2.  Definition  of  "tntervonnection" 

3.  A'TC  Supporting  Information 

a.  Disclosure  of  Data  Supporting 
Calculations  ofATC  and  TTC 

b.  Disclosure  of  Data  on  Sonfirm  ATC 

c.  Time  Limits  for  Disclosure  of  Utility 
Generation  Data 

d.  Reporting  of  Network  Service  Usage 

4.  Posting  Firm  and  Nonfirm  ATC 
Separately 

5.  Minimum  Term  of  Firm  Point-to-Point 
Transmission  Service 

6.  Posting  of  Discounts 

7.  Secondary  Markets 

8.  Masking  of  Service  Request  Information 

9.  Requests  for  Service  Made  on  the  OASIS 
During  Phase  I 

10.  Delay  in  Posting  Requests  for  Hourly 
Transmission  Service  and  Schedule 
Information 

1 1 .  Liability  for  Accuracy  of  A  TC/TTC 
Estimates 

H.  Section  37.7 — Auditing  Transmission 

Service  InformaUon 
I.  Standards  and  Communication  Protocols 

1.  CCEM's  Suggested  Changes  to  the 
Standards  and  Protocols 

a.  Service  Request  Priorities 

b.  Clarification  of  the  Requirement  to  Post, 
Upload,  and  Download  Information 

c.  Sequence  of  Data  Elements  Appearing  in 
Templates 

2.  Standardized  Format  for  Electronic 
Tariff  Filings 

3.  Company  Codes  and  Identification 
Displays 

4.  Common  Location  Codes 

5.  Time  by  Which  Hourly  Postings  Must  be 
Made  Available 

J.  Mechanism  For  Recovering  OASIS 

Expenses 
K.  Section  37.8 — Implementation 

Schedule:  Phases 

V.  Regulatory  Flexibility  Act  Certification 

VI.  Environmental  Statement 

Vn.  Information  Collection  Statement 
Vni.  Effective  Date 
Regulatory  Text 
Attachment  1 

I.  Introduction 

In  this  order,  the  Commission 
addresses  the  requests  for  rehearing  of 
Order  No.  889,  our  final  rule  requiring 
public  utilities  that  own,  control,  or 
operate  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commerce  to  create  or 
participate  in  an  Open  Access  Same- 
Time  Information  System  (OASIS)  site 
in  conformance  with  the  requirements 
set  out  in  18  CFR  Part  37.'  Those 
requirements  also  obligate  public 
utilities  subject  to  the  nde  to  implement 


standards  of  cbndadttd&hctateally    ju 
separate  transmission  and  wholesale 
merchant  functions. 

For  the  reasons  stated,  we  will  grant 
rehearing,  in  part,  and  adopt  several 
suggested  revisions  to  the  OASIS  final 
rule,  but  will,  in  main  part,  deny 
rehearing  £ind  retain  the  OASIS  final 
rule  as  promulgated  in  Order  No.  889. 
In  addition,  we  request  that  the  How 
Working  Group  propose  changes  to  the 
Standards  and  Protocols  document  and 
the  Data  Dictionary  by  June  2.  1997  to 
address  four  issues  described  below. 

n.  Background 

In  Order  No.  889.  the  Commission 
promulgated  a  final  rule  (OASIS  Final 
Rule)  requiring  Transmission  Providers  ^ 
to  implement  the  legal  and  policy 
determinations  made  concurrenUy  in 
Order  No.  888,  the  final  rule  on  open 
access  transmission  (Open  Access  Final 
Rule).'  Under  Order  No.  889.  the  OASIS 
Final  Rule  applies  to  any  transmission 
service  offered  under  the  Open  Access 
Final  Rule  pro  forma  tariff,  including 
service  both  to  wholesale  Transmission 
Customers  and  to  retail  Transmission 
Customers  that  are  able  to  receive 
unbundled  retail  transmission  service 
and  to  any  entity  required  to  provide 
such  service. 

Under  the  OASIS  Final  Rule. 
Transmission  Providers  are  required  to 
establish  or  participate  in  an  OASIS  that 
meets  certain  requirements  and  must 
comply  with  prescribed  standards  of 
conduct.  The  standards  of  conduct  are 
designed  to  prevent  employees  of  a 
public  utility  (or  any  employees  of  its 
affiliates)  engaged  in  wholesale 
merchant  fimctions  (wholesale  sales  of 
electricity  for  resale  in  interstate 
commerce)  from  obtaining  preferential 
access  to  pertinent  transmission-related 
information. 

To  this  end,  the  standards  of  conduct, 
set  out  in  the  Commission's  regulations 
at  18  CFR  37.4,  require  companies  to 
separate  their  transmission  operations/ 
reliability  fimctions  &om  their 
wholesale  marketing/merchant 
fimctions.  They  are  intended  to  prevent 
transmission  system  operators  firom 
providing  wholesale  merchant 
employees  or  wholesale  merchant 


employees  of  affiliates  vrith  -••  - 

transmission-related  information  not 
available  to  all  customers  at  the  same 
time  (through  public  posting  on  the 
OASIS). 

The  OASIS  Final  Rule  describes  what 
information  must  be  posted  on  an 
OASIS,  what  procedures  must  be 
followed  in  responding  to  requests  for 
transmission  service,  and  references  the 
Commission's  accompanying  Standards 
and  Protocols  document  adopted  by  the 
Commission  to  ensure  that  information 
is  to  be  posted  on  an  OASIS  in  a 
uniform  manner.*  Transmission 
Providers  are  required  to  provide  on  an 
OASIS,  in  a  uniform  manner,  certain 
types  of  information  concerning  the 
status  of  their  transmission  systems.  The 
provisions  of  the  OASIS  Final  Rule  are 
intended  to  work  together  to  ensure  that 
Transmission  Customers  '  have  access  to 
transmission  information,  through 
electronic  means,  that  will  enable  them 
to  obtain  comparable,  open  access 
transmission  service  on  a  non- 
discriminatory basis. 

Order  No.  889  established  Phase  I 
OASIS  rules  that  required  the  creation 
of  a  basic  OASIS  by  November  1,  1996 
(subsequently  extended  until  January  3, 
1997).*  We  are  appreciative  of  the 
ongoing  efforts  of  the  How  Working 
Group  and  the  What  Working  Group  in 
helping  to  develop  the  OASIS  Standards 
and  Protocols  and  in  helping  to  resolve 
numerous  difficult  OASIS 
implementation  issues.^  We  also, 
despite  setbacks  encountered  by  some 
public  utilities,  are  appreciative  of  the 
hard  work  of  the  entire  electric  industry 
in  meeting  the  ambitious  schedule  for 
OASIS  implementation  prescribed  in 
Order  No.  889. 

Order  No.  889  also  explained  that 
Phase  I  implementation  would  be 
followed  by  Phase  II  procediues 


■  Open  Access  Same-Time  Infbrmatioo  System 
and  Standards  of  Conduct.  Final  Rule,  Order  No. 
889.  FERC  Stats.  &  Regs.  1  31,037,  61  FR  21,737 
(1996).  Since  issuance  of  Order  No.  889,  we  have 
issued  two  additional  orders.  These  orders:  (1) 
revise  the  standards  and  commuoication  protocols 
for  OASIS  nodes:  and  (2)  extend  the  date  for 
commencing  Phase  I  OASIS  operations  and 
complying  with  the  standards  of  conduct  See  infra 
Doles  4. 6,  respectively. 


>  Order  No.  889  and  the  OASIS  legulabons  at  18 
CFR  37.3  define  a  "Transmission  Provider"  as  any 
public  utiUty  thai  owns,  operates,  or  controls 
facilities  used  for  the  transmission  of  electric  ooetgj/ 
in  interstate  commerce.  This  same  definition 
applies  to  our  use  of  this  term  in  this  order. 

3  Promoting  Wholesale  Competition  Through 
Open  Access  Non-Discriminatory  Transmission 
Services  by  Public  Utilities  and  Recovery  of 
Stranded  Costs  by  Public  Utilities  and  Transmitting 
UtiUbas.  Order  No.  888.  Final  Rule.  FERC  SUU.  k 
Regs.  1  31,632.  61  FR  21,540  (1996).  order  on  reh'g. 
Order  No.  888-A,— FERC  1  — , — (1997). 


'See Open  Access  Same-Time  Information 
System  and  Standards  of  Conduct.  Order  Issuing 
Revised  OASIS  Standards  and  Protocols  Document, 
76  FERC  1  61.248.  61  FR  50.116  (1996).  where  the 
Commission  revised  the  Standards  and  Protocols 
document  tl>at  accompanied  Order  No.  889. 

'Order  No.  889  and  the  OASIS  regulations  at  18 
CFR  37.3  define  a  "Transmission  Customer"  as  any 
eligible  customer  (or  its  designated  agent)  that  can 
or  does  execute  a  transmission  service  agreement  or 
can  or  does  receive  transmission  service.  This  same 
definition  applies  to  our  use  of  this  term  in  this 
order. 

*  See  Open  Access  Same-Time  Information 
System  and  Standards  of  Cxmducl,  Order  Granting 
Request  for  Extension  of  Tune.  76  FERC  1  61,305 
(1996). 

^The  How  Working  Group  and  its  companion 
working  group,  the  What  Working  Group,  are 
industry-led  groups,  with  diverse  industry  and 
customer  representatives,  working  to  reach 
consensus  on  OASIS-ielated  issues.  See  OASIS 
Final  Rule.  61  FR  at  21.740.  n.13.  for  a  hiller 
description  of  both  working  groups  and  their 
activities. 
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whereby  the  Commission,  with  ongoing 
industry  participation,  will  continue  to 
refine  and  further  develop  the 
requirements  for  a  fully  functional 
OASIS* 

Requests  for  rehearing  relating  to 
Order  No.  889  were  filed  by  over  40 
interested  persons.  These  include  37 
requests  for  rehearing  that  collectively 
list  both  Order  Nos.  888  and  889  in  their 
captions  and  ten  requests  for  rehearing 
that  are  aimed  exclusively  at  Order  No. 
889.'  Several  of  the  issues  niised  on 
rehearing  that  implicate  both  Order  Nos. 
888  and  889  are  addressed  more  fully  in 
Order  No.  888- A,  which  is  being  issued 
contemporaneously  with  this  order.'" 

m.  Public  Reporting  Burden 

This  order  on  rehearing  adopts  a 
number  of  small  changes,  more  fully 
elaborated  in  Section  rV.E.8  below,  to  be 
consistent  with  the  Commission's 
revised  discount  policy  being 
announced  in  Order  No.  88&-A.  In 
addition,  we  also  are  making  nine  minor 
revisions  to  the  OASIS  Final  Rule  and 
direct  the  How  Working  Group  to 
propose  changes  to  the  Standards  and 
Protocols  document  addressing  four 
additional  issues.  We  find,  after 
reviewing  these  revisions,  that  they  do 
not,  on  balance,  increase  the  public 
reporting  burden. 

The  OASIS  Final  Rule  contained  an 
estimated  annual  public  reporting 
burden  based  on  the  requirements  of  the 
Final  Rule  and  consideration  of 
comments  hom  interested  persons.' ' 
Using  the  burden  estimate  contained  in 
the  OASIS  Final  Rule  as  a  starting  point, 
we  evaluated  the  public  burden  estimate 
contained  in  the  OASIS  Final  Rule  in 
light  of  the  revisions  contained  in  this 
order  and  assessed  whether  this 
estimate  needed  revision.  We  have 
concluded,  given  the  minor  nature  of 


•In  the  OASIS  Final  Rule.  61  FR  at  21.762.  we 
requested  that  the  industry  prepare  a  report  on 
Phase  II  issues  due  on  or  before  August  4,  1997 
(seven  months  from  fanuary  3.  1997.  the  revised 
compliance  date  for  Phase  I  implementation). 

'The  requests  for  rehearing  for  AK  Cities.  AL  EC. 
AL  MEA.  Basin  EC.  Cajun.  Central  P&L.  Central 
Montana  EC.  Cooperative  Power.  FPL.  Florida 
Power  Corp.  Hoosier  BC.  NWRTA.  Santa  Clara,  and 
SWRTA  raised  no  direct  869  issues.  The  names  and 
abbreviations  of  all  interested  persons  who  filed 
requests  for  rehearing  of  Order  No.  889  (or  a 
combined  request  for  rehearing  of  Order  Nus.  888 
and  889)  are  listed  in  Attachment  1. 

We  also  note  that,  in  various  places  in  this  order, 
we  identify  issues  that  were  raised  in  requests  for 
rehearing  of  Order  No.  889,  or  that  were  identified 
as  pertaining  to  Order  No.  889.  that,  in  our 
judgment,  really  seek  rehearing  of  matters  relating 
to  Order  No.  888.  They  are  therefore  decided  in 
Order  No.  888-A. 

">See  Order  No.  888-A. 

"  No  comments  were  filed  in  objection  to  the 
public  harden  estimate  contained  in  the  OASIS 
Final  Rule. 


the  revisions,  and  their  offsetting  nature, 
that  our  estimate  of  the  public  reporting 
burden  of  this  order  on  rehearing 
remains  unchanged  from  oiu  original 
estimate  of  the  public  reporting  burden 
contained  in  the  OASIS  Final  Rule.  The 
Commission  has  conducted  an  internal 
review  of  this  conclusion  and  has 
assured  itself,  by  means  of  its  internal 
review,  that  there  is  specific,  objective 
support  for  this  information  burden 
estimate.  Moreover,  the  Commission  has 
reviewed  the  collection  of  information 
required  by  the  OASIS  Final  Rule  as 
revised  by  this  order  on  rehearing  and 
has  determined  that  the  collection  of 
information  is  necessary  and  conforms 
to  the  Commission's  plan,  as  described 
in  this  order,  for  the  collection,  efficient 
management,  and  use  of  the  required 
information. 

Persons  wishing  to  comment  on  the 
collections  of  information  required  by 
this  order  on  rehearing  should  direct 
their  comments  to  the  Desk  Officer  for 
FERC,  Office  of  Management  and 
Budget,  Room  3019  NEOB,  Washington, 
D.C.  20503,  phone  202-395-3087, 
facsimile:  202-395-7285  or  via  the 

Internet  at  hillier t@al.eop.gov. 

Comments  must  be  filed  with  the  Office 
of  Management  and  Budget  within  30 
days  of  publication  of  this  document  in 
the  Federal  Register.  Three  copies  of 
any  comments  filed  with  the  Office  of 
Management  and  Budget  also  should  be 
sent  to  the  following  address:  Ms.  Lois 
Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission.  Room  lA,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  For  further  information,  contact 
Michael  Miller,  202-208-1415. 

IV.  Discussion 

A.  Overview  of  Revisions  made  in  this 
Order 

In  this  order  on  rehearing  of  Order 
No.  889,  the  Conunission  has 
implemented  a  new  discounting  policy, 
adopted  and  described  in  detail  in 
Order  No.  888-A.  This  new  discount 
policy  necessitates  a  number  of  changes 
to  the  Standards  of  Conduct  and  OASIS 
posting  requirements: 

(1)  We  are  deleting  §§  37.4(b)(5)(v)  and 
37.4(b)(5)(vi). 

(2)  We  are  adding  a  provision  now 
designated  as  §  37.6(c)(3)  to  require,  among 
other  things,  that  any  offer  of  a  discoimt  for 
basic  transmission  service  must  be 
announced  to  all  potential  customers  solely 
by  posting  on  the  OASIS. 

(3)  We  are  revising  §  37.6(c)(4)  to  no  longer 
treat  the  posting  of  transmission  service 
transactions  involving  the  Transmission 
Provider's  (or  any  affiliate's)  merchant 
function  any  differently  from  the  posting  of 
transactions  involving  non-aHlliates  except 
thai  transactions  involving  the  Transmission 


Provider's  wholesale  merchant  function  or 
affiliates  must  be  identified. 

(4)  We  are  adding  a  provision  now 
designated  as  §  37.6(d)(2)  to  require,  among 
other  things,  that  any  offer  of  a  discount  for 
ancillary  service  provided  by  the 
Transmission  Provider  in  support  of  its 
provision  of  basic  transmission  service  must 
be  announced  to  all  potential  customers 
solely  by  [Misting  on  the  OASIS. 

(5)  We  are  revising  §  37.6(d)(3)  on  ancillary 
services  consistent  with  item  3  above. 

(6)  We  are  revising  %  37.6(e)(l)(i)  to  require 
that,  except  for  next-hour  service,  requests 
for  transmission  and  ancillary  service  must 
be  posted  prior  to  the  Transmission  Provider 
responding  to  these  requests. 

(7)  We  are  adding  a  provision,  now 
designated  as  §  37.6(e)(l)(ii),  that  during 
Phase  I.  while  requests  for  next-hour  service 
need  to  be  posted  as  soon  as  possible  and  in 
any  event  within  one  hour  of  receiving  the 
request,  they  need  not  be  posted  prior  to 
being  acted  on. 

(8)  We  are  adding  a  provision,  at 

§  37.6(e)(l)(iii).  that  provides  that  in  the 
event  that  a  discount  is  being  requested  for 
ancillary  services  that  are  not  in  support  of 
the  Transmission  Provider's  provision  of 
basic  transmission  service,  such  request  need 
not  be  posted  on  the  OASIS. 

(9)  We  are  renumbering  §  37.6(e)(l)(ii)  as 
§  37.6(e)(l)(iv)  and  are  expanding  the 
information  required  to  be  [Kisted  on  the 
status  of  requests  for  transmission  and 
ancillary  service. 

(10)  We  are  deleting  the  provision  formerly 
found  in  §  37.6(e)(l)(iii)  and  are  revising 

§  37.6(e)(3)(i)  because  we  no  longer  will 
allow  the  identity  of  parties  to  transactions 
to  be  masked. 

Additionally,  we  believe  that  any 
"negotiation"  '^between  a 
Transmission  Provider  and  a  potential 
customer  should  take  place  on  the 
OASIS,  and  should  be  visible  to  all 
market  participants,  and  we  will  revise 
our  regulations  to  accomplish  this  as 
soon  as  practicable.  To  this  end,  we 
direct  the  How  Working  Group,  by  no 
later  than  June  2,  1997,  to  propose:  (1) 
any  changes  that  might  be  necessitated 
to  the  Standards  and  Protocols 
document;  and  (2)  the  earliest  date 
when  the  industry  can  meet  such  a 
requirement  during  Phase  I. 

We  also  are  making  nine  minor 
revisions  to  18  CFR  Part  37.  These 
include:  (1)  amending  the  definition  of 
wholesale  merchant  hinction  in  §  37.3; 
(2)  amending  §§  37.4(b)(5)(iii)  and 
37.6(g)(4)  to  require  Transmission 
Providers  to  post  on  the  OASIS  the 
information  Uiat  they  already  are 
required  to  keep,  detailing  the 
circumstances  and  manner  in  which 
they  exercise  their  discretion  under  any 
terms  of  the  tariff;  (3)  substituting  the 
phrase  "sales  made  to  any  person  for 


'^  "Negotiation"  would  only  take  place  if  the 
Transmission  Provider  or  potential  customer  seeks 
prices  below  the  ceiling  prices  set  forth  in  the  tariff. 


resale  made  by  the  wholesale  merchant 
function  or  any  affiliate"  for  the  phrase 
"wholesale  purchases  or  sales  made  on 
behalf  of  its  own  power  customers,  or 
those  of  an  affiliate"  in  §  37.4(b)(5)(iv), 
to  be  consistent  with  the  revised 
definition  of  "wholesale  merchant 
function':  (4)  amending  §  37.6(b)(1)  to 
clarify  the  meaning  of  the  term 
"interconnection"  as  used  in  the 
definition  of  posted  path;  (5)  amending 
§  37.6(b)(3)(ii)  to  clarify  that  firm 
available  transmission  capability  (ATC) 
and  nonfirm  ATC  for  unconstrained 
posted  paths  must  be  separately  posted; 
(6)  amending  §  37.6(e)  to  clarify  that  the 
provision  applies  to  requests  for 
ancillary  service  and  that  requests  for 
service  must  be  posted  before  the 
Transmission  Provider  responds  to  the 
request;  (7)  amending  §  37.6(g)(3)  to 
require  that  notices  of  transfers  of 
personnel  posted  on  the  OASIS  as 
described  in  §  37.4(b)(2)  remain 
available  for  the  same  time  period  as 
audit  information  in  §  37.7(b);  (8) 
amending  §  37.7(b)  to  shorten,  from  90 
days  to  20  days,  the  time  during  which 
A'TC/total  transmission  capability  (TTC) 
postings  must  remain  available  for 
download  on  the  OASIS  (the  data  will, 
however,  remain  available  upon  request 
for  three  years  from  the  date  when  they 
are  first  posted);  and  (9)  removing 
§  37.8,  because  the  compliance  date  for 
Part  37  has  already  passed. 

In  addition,  we  are  requesting  that  the 
How  Working  Group  propose  changes  in 
the  Standards  and  Protocols  document 
and  the  Data  Dictionary  by  June  2, 1997 
necessitated  by  the  Commission's 
revised  discount  policy  and  by  our 
findings  on  various  requests  for 
rehearing. 

We  will  retain  the  provisions  of  Order 
No.  889  and  18  CFR  Part  37  in  all  other 
respects.  Below,  we  address  the 
provisions  of  18  CFR  Part  37  in  light  of 
the  issues  raised  in  the  requests  for 
rehearing. 

B.  Section  37.1 — Applicability 

1.  Extent  of  the  Commission's  Authority 
to  Impose  Standards  of  Condtict 

hi  the  OASIS  Final  Rule,  the 
Commission  determined  that  the  rules 
in  Part  37 — including  the  obligation  to 
adopt  standards  of  conduct — would 
apply  to  any  public  utility  that  owns, 
operates,  or  controls  facilities  used  for 
the  transmission  of  electric  energy  in 
interstate  commerce.  Among  other 
things,  we  concluded  that  we  would  not 
directly  assert  jurisdiction  over  non- 
public utilities  under  §  311  of  the 
Federal  Power  Act  (FPA)  to  ensure 
compliance  with  OASIS  requirements, 
including  the  requirement  to  comply 


with  the  standards  of  conduct.  Instead, 
we  are  relying  on  the  reciprocity 
provision  of  the  Open  Access  pro  forma 
tariff  that  requires  a  non-public  utility  to 
offer  comparable  transmission  service  to 
the  Transmission  Provider  as  a 
condition  of  obtaining  open  access 
service." 

Rehearing  Request 

ConEd  argues  that  the  Commission 
lacks  authority  to  issue  the  standards  of 
conduct  requiring  functional 
unbundling."  Specifically,  ConEd 
argues  that  the  Commission  has 
exceeded  its  authority  by  requiring 
"transmission  providers  to  functionally 
separate  interstate  electricity 
transmission  and  wholesale  merchant 
functions  (wholesale  sales  and 
piut:hases  of  electricity  in  interstate 
commerce)."'*  ConEd  asserts  that 
wholesale  piuchases  of  electricity  in 
interstate  commerce  on  behalf  of  native 
load  customers  are  bundled  retail 
electric  service  transactions  that  are 
local  distribution  and  not  subject  to  the 
Commission's  authority. 

Commission  Conclusion 

We  agree  with  ConEd  to  the  extent 
that  when  a  utility  uses  its  own 
transmission  system  to  transmit 
purchased  power  to  retail  load 
customers  we  have  no  jurisdiction  over 
the  transmission  that  is  included  in  the 
bundled  sale  of  power  to  the  retail 
native  load.  Upon  further  consideration, 
we  conclude  that  our  definition  of 
"wholesale  merchant  function"  (in 
§  37.3(e))  should  be  modified  to  delete 
the  phrase,  "*   *   *,  or  purchase  for 
resale,  *   *  *."  because  this  clause 
creates  confusion  and  is  not  necessary. 
When  a  utility  purchases  power  for  its 
retail  native  load  customers,  this  is  not 
a  sale  for  resale.  In  contrast,  when  a 
utility  purchases  power  for  its 
wholesale  native  load,  the  transmission 
of  purchased  power  to  the  wholesale 
customer  is  really  part  of  a  transaction 
that  includes  a  wholesale  sale  of  power 
to  a  third  party.  Our  authority  to  require 
functional  unbundling  of  interstate 
electricity  transmission  and  the 
wholesale  merchant  function,  as  newly 
defined,  is  fully  supported  in  Order  No. 
888. 


2.  The  Commission's  Authority  to 
Impose  Reciprf)city  Provision 

In  the  OASIS  Final  Rule,  we 
concluded  that  we  will  not  directly 
assert  jurisdiction  over  non-public 
utilities  imder  §  311  of  the  FPA  ■<»  to 
ensure  compliance  with  OASIS 
requirements.  We  concluded  that  we 
would,  instead,  rely  on  the  reciprocity 
provision  of  the  Open  Access  pro  forma 
tariff  that  requires  a  non-public  utility  to 
offer  comp>arable  transmission  service  to 
the  Transmission  Provider  as  a 
condition  of  obtaining  open  access 
service.  We  found  that  if  a  non-public 
utility  chooses  to  take  open  access 
service,  and  therefore  is  subject  to  the 
Oi>en  Access  pro  forma  tariff  reciprocity 
provision,  it  also  is  subject  to  the  OASIS 
and  standards  of  conduct  requirements 
in  18  CFR  Part  37,  unless  the 
Commission  grants  a  waiver  of  the 
reciprocity  provision.  The  reciprocity 
provision  announced  in  the  Open 
Access  Final  Rule  does  not  require  non- 
public utilities  to  provide  transmission 
access,  but,  instead,  conditions  the  use 
of  public  utilities'  open  access  services 
on  an  agreement  to  offer  open  access 
services  in  return. 

Rehearing  Requests 

A  number  of  non-public  utilities  have 
raised  arguments  on  rehearing 
challenging  the  reciprocity  provision. 
First,  some  argue  that,  notwithstanding 
the  Commission's  discussion  of  this 
issue  in  Order  Nos.  888  and  889,  the 
reciprocity  provision  is  not  voluntary.  " 
Second,  some  argue  that  the 
Commission  lacks  the  authority  to 
impose  the  reciprcx:ity  provision  and 
that  the  Commission  is  trying  to 
accomplish  indirectly  what  it  lacks  the 
authority  to  do  directly.'*  Third,  CAMU 
argues  that  the  Commission  should 
defer  imposing  the  reciprocity  provision 
until  such  time  as  the  IRS  clarifies  the 
status  of  private  use  limitations  within 
the  context  of  transmission  access."  NE 
Public  Power  District  objects  that  Order 
No.  889  contained  scant  discussion  of 
the  Commission's  authority  to  impose 
functional  unbundling  and  other 
requirements  based  on  the  reciprocity 
provision.™ 


'-'  We  discuss  below,  in  the  next  section  of  this 
order,  issues  raised  on  rehearing  that  implicate  the 
Commission's  authority  to  condition  (he  use  of 
public  utility  Open  Access  pro  forma  tariffs  on  the 
provision  of  reciprocal  transmission  services, 
including  compliance  with  the  standards  of 
conduct  and  OASIS  requirements. 

"CoitEd  Rehearing  Request  at  pp.  2-6. 

"ConEd  Rehearing  Request  at  p.  2. 


'»16U.S.C§825j. 

'^  See  Requests  for  Rehearing  of  AL  EC,  NE  Public 
Power  DisUict.  NRECA.  and  TDU  Systems. 

"  See  Requests  for  Rehearing  of  Redding,  NE 
Public  Power  District.  NRECA,  and  TDU  Systems. 

■«CAMU  Rehearing  Request  at  pp.  3-4. 

™This  issue  was  fully  considered  and  addressed 
in  Order  No.  888.  NE  Public  Power  District  also 
raises  a  related  issue,  now  moot,  concerning 
possible  conflicts  between  the  standards  of  conduct 
and  stale  freedom  of  information  laws.  Given  that 
this  issue  concerns  the  confidentiality  provisions  of 

Continued 
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Other  entities  seeking  rehearing  argue 
that  the  Commission  did  not  go  far 
enough  in  adopting  and  relying  upon 
the  reciprocity  provision  for  purposes  of 
attaining  compliance  with  the  OASIS 
and  standards  of  conduct  requirements. 
CCEM  argues  that  the  Commission  erred 
by  failing  to  require  nonjurisdictional 
entities  providing  reciprocal  service  to     ' 
comply  with  the  OASIS  requirements.  ^' 

EEI  argues  that  the  reciprocity 
provision  requires  all  non-public 
utilities  to  functionally  unbundle  their 
transmission  systems,  establish  an 
OASIS,  and  fully  comply  with  the 
OASIS  standards  of  conduct. 
Additionally,  EEI  advances  a  number  of 
proposals  that  would  ex(>and  the 
reciprocity  provision  contained  in  the 
Open  Access  Final  Rule.^^ 

Montana-Dakota  argues  that  the 
reciprocity  provision  should  be 
expanded  for  non-public  utilities.  It 
argues  that  cooperatives  should  not  be 
able  to  construct  barriers  minimizing 
their  obligations  under  the  reciprocity 
provision.'^ 

Commission  Conclusion 

After  consideration  of  the  arguments 
made  on  rehearing,  both  in  this 
rulemaking  proceeding  and  on  rehearing 
of  the  Open  Access  Final  Rule,  we 
continue  to  believe  that  it  is  appropriate 
to  condition  the  use  of  public  utility 
open  access  tariffs  on  the  agreement  of 
the  tariff  user  to  provide  reciprocal 
access  to  the  Transmission  Provider. 
Any  eligible  customer,  including  a  non- 
public utility,  that  takes  advantage  of 
open  access  transmission  tariff  services 
should  not  be  allowed  to  deny  service 
or  otherwise  discriminate  against  the 
open  access  provider.  Moreover,  we 
continue  to  believe  that,  absent  a 
waiver,  the  obligation  to  provide 
reciprocal,  non-discriminatory  services 
necessarily  commits  the  customer  of 
open  access  service,  even  if  not  a  public 
utility,  to  abide  by  the  OASIS  and 
standards  of  conduct  requirements. 

Contrary  to  arguments  raised  on 
rehearing,  we  are  not  requiring  non- 
public utilities  to  provide  transmission 
access.  Instead,  we  are  conditioning  the 
use  of  public  utility  open  access  tariffs, 
by  all  customers  including  non-public 
utilities,  on  an  agreement  to  offer 
comparable  (not  unduly  discriminatory) 
services  in  return.  It  would  not  be  in  the 
public  interest  to  allow  a  non-public 
utility  to  take  non-discriminatory 
transmission  service  from  a  public 


utility  at  the  same  time  that  it  refuses  to 
provide  comparable  service  to  the 
public  utility.  Such  a  disparity  would 
restrict  the  operation  of  robust 
competitive  markets  and  would  harm 
the  very  ratepayers  that  Congress  has 
charged  us  to  protect. 

Similarly,  it  would  not  serve  the 
public  interest  to  compel  public  utilities 
to  have  OASIS  nodes  and  to 
functionally  unbundle  their  wholesale 
merchant  functions  from  their 
transmission  operations  and  reliability 
functions,  while  allowing  non-public 
utilities  that  seek  open  access 
transmission  from  a  public  utility  to 
evade  these  responsibilities.  ^■* 

Moreover,  we  have  provided  a 
mechanism,  equally  applicable  both  to 
small  public  utilities  and  to  small  non- 
public utilities,  for  them  to  obtain 
waivers  of  the  OASIS  and  separation  of 
function  requirements  and  the  other 
reciprocity  requirements. ^^ 

Turning  to  arguments  that  assert  that 
the  reciprocity  condition  does  not  go  far 
enough,  we  are  un persuaded  that  we 
should  further  expand  the  reciprocity 
condition.  In  our  view,  the  reciprocity 
condition,  as  written,  suffices  to  ensure 
comparability  and  to  avoid  undue 
discrimination.  We  discuss  this  matter 
more  fully  in  Order  No.  888-A. 

3;  Waiver  Policy 

The  Open  Access  Final  Rule  provides 
that  public  utilities  may  seek  waivers 
for  some  or  all  of  the  requirements  of 
the  Open  Access  Final  Rule,  including 
waiver  of  the  standards  of  conduct  and 
OASIS  requirements.  Similarly,  the 
Open  Access  Final  Rule  provides  that 
non-public  utilities  may  seek  waivers  of 
the  tariff  reciprocity  provision  as 
applied  to  them. 

Rehearing  Requests 

APPA  argues  that  the  Commission 
should  revise  the  waiver  standard  for 
non-public  utilities  (the  reciprocity 
provision)  to  allow  waivers  when  a  non- 
public utility  lacks  market  power  or 
where  the  cost  of  compliance  exceeds 
the  annual  net  revenues  expected  to  be 
received  from  transmission  and 
ancillary  services  under  a  reciprocity 
tariff.  APPA  further  argues  that,  in  such 
circumstances,  compliance  with  the 
requirements  of  the  Open  Access  and 


§  37.6<p).  we  will  address  this  issue  below  in 
section  IV.G.S  of  (his  order. 

"CC£M  Rehfannf!  Request  M  p.  10. 

"EEI  Rehearing  Request  at  n.  10  and  pp.  2.  7-15. 

"  Montana-Dakuta  Rehearing  Request  at  pp.  2-4. 


^'See  South  Carolina  Public  Service  Authority 
(Santee  Cooper).  75  FERC  1 61.209  (1996);  Central 
Electric  Cooperative,  Inc.,  77  FERC161.076  (1996) 

"Moreover,  as  we  discuss  further  below,  see 
iupra  sections  IV  B. 3  and  V..  the  Commission  has 
granted  waivers  to  a  number  of  small  non-public 
utilities  from  the  requirements  to  establish  and 
■nainlain  an  OASIS  and  the  requirement  in  the 
.tandards  of  conduct  to  separate  the  wholesale 
merchant  function  from  the  transmission  operation 
dnd  reliability  function. 


OASIS  Final  Rules  would  be  anti- 
competitive.2*  Similarly,  CAMU  argues 
that  only  dominant  utilities  are  capable 
of  subverting  the  transmission  market 
and  that,  therefore,  only  such  larger 
utilities  should  be  burdened  with  the 
costs  of  compliance." 

Blue  Ridge  argues  that  the 
Commission  should  clarify  that  a  waiver 
from  compliance  with  the  requirements 
of  Order  No.  888  also  gives  a  waiver 
from  compliance  with  the  requirements 
ofOrderNo.  889." 

Indianapolis  P&L  argues  that  the 
Commission's  criteria  for  evaluating 
waiver  requests  are  too  rigid  and  that  it 
probably  will  be  denied  waiver  even 
though  it  is  a  small  system  that  lacks 
transmission  market  power.^ 

Michigan  Systems  argue  that  small 
systems  that  lack  market  power  in 
transmission  should  be  granted  a 
blanket  exemption  from  compliance 
with  the  separation  of  functions 
requirement  in  the  OASIS  standards  of 
conduct,  without  the  necessity  for 
applying  for  waivers  on  a  case-by-case 
basis.'*' 

Ohio  Valley  argues  that  the  criteria  in 
the  Open  Access  Final  Rule  for 
obtaining  waivers  from  compliance  with 
Order  Nos.  888  and  889  are  too  stringent 
and  should  be  revised  to  accommodate 
waivers  whenever  justified.  ''  It  argues 
that  control  area  operators  should  not  be 
excluded  from  obtaining  a  waiver  of  the 
Commission's  Open  Access 
requirements.  Ohio  Valley  adds  that  the 
waiver  process  is  uncertain  and  that  its 
1953  agreement  to  supply  power  to  the 
United  States  Department  of  Energy 
should  be  "grandfathered"  and 
exempted  from  compliance  with  the 
requirements  of  Order  Nos.  888  and  889. 

TAPS  argues  that  in  areas  of  the 
country  where  a  major  transmission 
owner  elects  to  set  up  its  own  OASIS, 
in  lieu  of  participation  in  a  regional 
OASIS,  or  refuses  to  allow  smaller 
utilities  to  participate  in  an  OASIS, 
waivers  should  be  granted  to  the  smaller 
utilities  so  that  they  are  not  forced  to  set 
up  their  own  OASIS  sites,  the  costs  of 
which  would  be  unwarranted.  TAPS 
further  argues  that  larger  utilities  that  do 


»APPA  Rehearing  Request  at  pp.  9-11. 

"CAMU  Rehearing  Request  at  pp.  2-3. 

-'  Blue  Ridge  Rehearing  Request  at  p.  39.  We  noli: 
that  the  Commission  only  granted  waiver  of  Order 
No.  889  requirements  to  those  public  utilities  that 
made  a  specific  request  for  waiver  of  those 
requirements.  See  infra  n.33.  First  Waiver  Order,  7S 
FERC  at  62.296-97. 

^Indianapolis  PAL's  request  for  waiver  was 
denied  in  the  First  Waiver  Order,  infra  n.33.  see  76 
FERC  at  62,295.  Indianapolis  P&L's  request  for 
rehearing  in  Docket  No.  OA96-81-001  currently  is 
pending. 

^Michigan  Systems  Rehearing  Request  passim. 

'■  Ohio  Valley  Rehearing  Request  at  p.  12. 


not  allow  smaller  utilities  to  participate 
with  them  in  a  joint  OASIS  should  not 
be  able  to  deny  service  to  those  smaller 
utilities  on  that  basis. '^ 

Commission  Conclusion 

Since  issuance  of  the  Open  Access 
and  OASIS  Final  Rules,  the  Commission 
has  issued  a  series  of  orders  addressing 
specific  requests  for  waiver  of  all  or 
some  of  the  requirements  of  the  Open 
Access  and  OASIS  Final  Rules, 
including  the  requirements  under  Order 
No.  889  to:  (1)  establish  and  maintain  an 
OASIS;  and  (2)  comply  with  the 
standards  of  conduct  (including  the 
requirement  to  separate  the  activities  of, 
and  restrict  communications  between, 
employees  performing  wholesale 
merchant  functions  and  employees 
performing  system  operations  and 
reliability  functions). '^  The  waiver 
standards  enunciated  by  the 
Commission  apply  to  public  utilities 
subject  to  the  rules,  as  well  as  to  non- 
public utilities  that  seek  waiver  of  the 
reciprocity  provision. 

In  Black  Creek,  the  Commission 
announced  modified  standards  used  to 
determine  whether  to  grant  waiver  of 
Order  Nos.  888  and  889. ''»  Under  these 
modified  standards,  waiver  of  Order  No. 
889  would  be  appropriate:  (1)  if  the 
applicant  owns,  operates,  or  controls 
only  limited  and  discrete  transmission 
facilities  (rather  than  an  integrated 
transmission  grid);  or  (2)  if  the  applicant 
is  a  small  public  utility ''  that  owns, 
operates,  or  controls  an  integrated 
transmission  grid.  With  respect  to  the 


"  See  related  issue,  discussed  in  section  IV.F 
below,  concerning  the  argument  that  Transmission 
Providers  must  create  regional  OASIS  nodes. 

"  See,  e.g..  Northern  States  Power  Company  (Ml), 
et  al..  Order  on  Requests  by  Public  Utilities  for 
Waivers  of  Order  No.  888  and  889.  76  FERC 
161,250  (1996)  [First  Waiver  Order],  orderon  rehg. 
Black  Creek  Hydro,  Inc.,  et  al..  Order  on  Rehearing 
and  Granting  Waivers  of  Order  No.  889,  77  FERC 
1 61,232  (1996)  [Biack  Creek),  Midwest  Energy.  Inc.. 
et  al,  77  FERC  1 61,208  (1996)  {Midwest);  Soyland 
Power  Cooperative  Association,  el  al.,  78  FERC 
161,095  (1997)  [Soyland],  Dakota  Electric  Ass'n,  et 
al,  78  FERC  1  61.117  (1997)  [Dakota].  In  addiUon. 
the  Commission,  in  Central  Electric  Cooperative, 
Inc..  et  al .  77  FERC  161,076  (1996),  rehg  pending 
[Central  Electric);  Dakota;  and  Niobrara  Valley 
Electric  Membership  Corporation.  Docket  Nos. 
OA96-146-001  and  ER97-1412-000  [Niobrara), 
addressed  various  requests  for  rulings  on 
exemptions  from  and  waivers  of  Order  Nos.  888  and 
889,  on  the  basis  that  applicants  are  not  public 
utilities  subject  to  the  requirements  of  the  Final 
Rules. 

>*To  avoid  confusion,  we  will  discuss  the  waiver 
standards  as  set  out  in  Black  Creek  rather  than  in 
the  First  Waiver  Order,  because  Black  Creek 
modifled  the  First  Waiver  Order's  standards  for 
waiver. 

"To  qualify  as  a  small  public  utility,  the 
applicant  must  meet  the  Small  Business 
Administration  deHnition  of  a  small  electric  utility, 
i.e.,  one  that  is  independently  owned  and  disposes 
of  no  more  than  4  million  MWh  annually. 


seconcTStSJBry,  a  waiver  would  not  be 
available  if  the  utility  is  a  member  of  a 
tight  power  pool,  or  other  circumstances 
are  present  which  indicate  that  a  waiver 
would  not  be  justified.'*  The 
Commission,  in  addressing  situations 
where  waiver  is  granted,  further  stated 
that: 

Waiver  of  the  requiiement  to  establish  and 
maintain  an  information  system  (i.e.,  an 
OASIS)  will  be  granted  tuiless  and  until  an 
entity  evaluating  its  transmission  needs 
complains  that  it  could  not  get  information 
necessary  to  complete  its  evaluation.  Waiver 
of  the  standards  of  conduct  will  be  granted 
unless  and  until  an  entity  complains  that  a 
public  utility  has  used  its  access  to 
information  about  transmission  to  unfairly 
benefit  the  public  utility's  own  or  the  public 
utility's  affiliates'  sales.  Compliance  must  be 
made  within  60  days  of  the  complaint.}^ 

Thus,  the  Commission  has  developed 
waiver  criteria  that  take  into  account 
potential  burdens  on  small  entities  and 
at  the  same  time  balance  the  need  to 
prevent  undue  discrimination  and 
affiliate  abuse  in  interstate  power 
markets.  We  believe  that  this  flexible 
waiver  approach  adequately  addresses 
the  concerns  raised  on  rehearing. 

In  response  to  the  requests  for 
rehearing  of  Indianapolis  P&L  and  Ohio 
Valley,  this  order  on  rehearing  is  not  the 
proper  vehicle  for  a  company  to  request 
a  company-specific  waiver.  Waivers  are 
appropriately  addresseion  a  case-by- 
case  basis,  which  permits  the 
Commission  to  review  the  specific  facts 
of  each  waiver  application  and  permits 
affected  parties  to  intervene  and  make 
their  views  known  to  the  Commission.'* 

TAPS  expresses  a  concern  that  larger 
utilities  may  not  allow  smaller  utilities 
to  participate  with  them  in  a  joint 
OASIS.  We  do  not  believe  that  any 
revisions  to  the  OASIS  Final  Rule  are 
necessary  at  this  time  to  address  TAPS' 
concern,  because:  (1)  if  the  OASIS  for  its 
particular  geographic  area  is 
unavailable,  a  utility  may  always  choose 
to  participate  in  an  OASIS  for  a  different 
region: ''  (2)  smaller  utilities  should  be 
able  to  meet  their  OASIS  obligations 


^  Black  Creek,  77  FERC  at  61.941:  see  also 
Midwest,  77  FERC  at  61 ,854  (elaboraUng  on  the 
exception  where  the  appUcant  is  a  member  of  a 
tight  power  pool). 

"  Black  Creek.  77  FERC  al  61.941  (cilaUon  to  First 
Waiver  Order  omitted). 

"■  As  noted  above,  supra  n.29.  Indianapolis  P&L's 
specific  waiver  request  was  addressed  in  the  First 
Waiver  Order  and  is  pending  rehearing.  To  dale. 
Ohio  Valley  has  not  filed  a  specific  request  for 
waiver. 

^  We  note  that  even  though  a  majority  of  the 
OASIS  nodes  are  joint  nodes,  these  nodes 
nevertheless  report  data  on  a  company-specific 
basis  that  is  accessed  using  each  company's 
individual  Internet  World  Wide  Web  (WWW) 
address.  Thus,  the  geographic  location  of  the 
Transmission  Provider  is  irrelevant  to  locating  data 
atxiut  that  company's  operations  on  the  Internet. 


cost-effectively  by  joining  with  other 
small  entities  to  hire  the  services  of 
private  vendors  collectively;  and  (3)  as 
mentioned  above,  the  Conunission  will 
grant  waivers  of  the  OASIS 
requirements  to  small  utilities  imder 
proper  circumstances. 

Moreover,  we  do  not  currently  have 
any  evidence  that  larger  utilities  will,  in 
fact,  attempt  to  exclude  smaller  utilities 
from  participating  in  their  OASIS  sites. 
In  fact,  all  indications  are  to  the 
contrary. 

Thus,  while  we  are  not  taking  any 
steps  based  on  TAPS'  concerns,  at  this 
time,  we  will  revisit  this  issue  if  it 
appears  that  Commission  action  is 
appropriate.  We  would  also  entertain  a 
company-specific  complaint  that  a 
larger  utility  is  misusing  the  reciprocity 
provision  to  improperly  withhold 
transmission  service. 

C.  Section  37.2 — Purpose 

The  requests  for  rehearing  did  not 
specifically  address  this  provision  nor 
seek  revision  of  this  portion  of  the 
OASIS  Final  Rule. 

D.  Section  37.3 — Definitions 

The  OASIS  Final  Rule  contains 
definitions  of  "Transmission  Provider", 
"Transmission  Customer",  "Responsible 
Party",  "Reseller",  "Wholesale 
Merchant  Function",  and  "Affiliate".'** 
The  requests  for  rehearing  did  not 
sp>ecifically  address  these  definitions 
nor  seek  revision  of  this  portion  of  the 
OASIS  Final  Rule.  However,  as 
discussed  above,  we  are  modifying  the 
definition  of  "wholesale  merchant 
function"  in  response  to  ConEd's 
request  for  rehearing  or  clarification. 

E.  Section  37.4 — Standards  of  Conduct 
In  the  OASIS  Final  Rule,  we  adopted 

standards  of  conduct  intended  to 
accomplish  four  main  objectives.  First, 
we  prohibited  Transmission  Providers 
from  giving  preferential  access  to 
information  related  to  transmission 
prices  and  availability  to  employees  of 
the  public  utility,  or  any  affiliate, 
engaged  in  wholesale  merchant 
functions.  We  accomplished  this  by:  (a) 
Requiring  that  transmission-related 
information  be  made  available  to  all 
customers  (including  employees  of  the 
public  utility,  and  any  affiliate,  engaged 
in  wholesale  merchant  functions) 
through  OASIS  postings  available  at  the 
same  time  and  on  an  equal  basis;  and  (b) 


•Additionally.  §  37. 6(bMl)  provides  definitions 
of  "Posted  Path  '.  "Constrained  Posted  Path  ".  and 
"Unconstrained  Posted  Path"  as  used  in  §  37.6.  As 
these  additional  terms  were  defined  in  §  37.6  of  the 
OASIS  Final  Rule,  we  mil  discuss  suggestions  to 
clarify  theae  terms  in  secUoos  IV.G.l  and  IV.G.2 
below. 
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prohibiting  the  employees  of 
Transmission  Providers  and  any 
affiliates  from  disclosing  or  obtaining 
non-public  transmission-related 
information  through  communications 
not  posted  on  the  OASIS.  Thus, 
employees  engaged  in  wholesale 
merchant  functions  may  only  obtain 
information  about  transmission  prices 
and  availability  &om  postings  on  the 
OASIS  or  from  public  sources  equally 
available  to  all  other  customers. 

Second,  we  mandated  that  employees 
engaged  in  system  operations  and 
reliability  functions  must  treat  all 
customers  in  a  fair  and  impartial 
manner  and  may  not  give  any 
preferential  treatment  to  the  company's 
(or  its  affiliates')  employees  conducting 
wholesale  merchant  functions.  This 
requirement  includes  not  disclosing 
market  information  about  a  customer 
and  its  activities  to  other  customers  in 
the  course  of  responding  to  requests  for 
transmission  service. 

Third,  we  required  the  functional 
unbundling  of  the  transmission 
operations  and  wholesale  merchsmt 
functions  of  public  utilities  and  their 
affiliates  so  that  those  employees 
charged  with  system  operations  and 
reliability  would  be  free  to  operate  the 
system  impartially  for  the  beneRt  of  all 
customers,  including  the  Tnmsmission 
Provider  itself.*' 

Fourth,  to  ensure  that  the  OASIS 
Final  Rule  would  not  compromise 
reliability,  we  created  an  exemption,  in 
emergency  circumstances  afi^ecting 
system  reliability,  that  allows  system 
operators  to  take  whatever  steps  are 
necessary  to  keep  the  system  in 
operation. 

Finally,  we  warned  that  the  standards 
of  conduct  are  to  be  interpreted 
consistent  with  common  sense, 
prudence,  and  caution,  and  that  the 
burden  is  on  entities  subject  to  the  rules 
to  design  procedures  and  safeguards  and 
to  take  all  necessary  actions  to  ensure 
compliance.  Those  who  have  questions 
on  these  issues  may  contact  the 
Enforcement  Task  Force  Hotline  at  202- 
208-1390  to  obtain  informal  advice  on 
implementing  the  standards  of  conduct. 


*'  As  axplained  in  the  OASIS  Final  Rul«. 
functional  unbundling  leelu  lo  ensure  that  the  same 
employee  is  not  responsible  for  pefforming  both 
wholesale  merchant  functions  and  system  operation 
functions  at  the  same  time.  Sec  OASIS  Final  Rule. 
61  FR  at  21.744-^8  These  functions  are  to  be 
performed  by  separate  employees  and  the  standards 
of  conduct  provide  that  they  are  prohibited  from 
communicating  with  each  other  about  transmission- 
related  matters  unless  they  do  so  through  the 
OASIS.  See  §§  37  4(a)  and  37.40>). 


1.  Contacts  Between  Emplojfees 
Providing  Ancillary  Services  and 
System  Operators 

The  OASIS  Final  Rule  deflnes  the 
"wholesale  merchant  function"  at 
§  37.3(e).  The  definition  contains  no 
specific  reference  to.  or  exclusion  of, 
ancillary  services.  In  the  Open  Access 
Final  Rule,  the  Commission  concluded 
that  six  ancillary  services  must  be 
included  in  an  open  access  transmission 
tariff.« 

Rehearing  Request 

Allegheny  argues  that  an  employee  of 
the  Transmission  Provider  who  is 
responsible  for  providing  customers 
with  ancillary  services  mandated  by  the 
Open  Access  Final  Rule  should  not,  for 
that  reason,  be  deemed  to  be  a 
"merchant  employee"  excluded  from 
contact  with  system  operators  under 
Order  No.  889.  ♦' 

Comniission  Conclusion 

We  disagree  with  Allegheny's 
interpretation  of  the  OASIS  standards  of 
conduct.  Under  the  standards  of 
conduct,  employees  who  are  responsible 
for  providing  ancillary  services  are  not 
(without  regard  to  their  actual  job 
functions)  uniformly  deemed  to  be,  or 
not  to  be.  wholesale  merchant 
employees.  To  the  contrary,  whether 
these  employees  are  deemed  to  be 
wholesale  merchant  employees,  or  not. 
depends  on  the  nature  of  their  job 
functions. 

The  Transmission  Provider's  sale  of 
ancillary  services  in  support  of  its 
provision  of  basic  transmission  service 
is  not  a  wholesale  power  merchant 
function  for  purposes  of  Order  No.  889. 
This  is  because  the  provision  of 
ancillary  services  is  essential  for 
providing  basic  transmission  service. 
However,  the  sale  of  ancillary  service 
not  in  support  of  the  Transmission 
Provider's  provision  of  basic 
transmission  service  is  a  wholesale 
merchant  function  for  purposes  of  Order 
No.  889.  Thus,  if  an  employee  is 
marketing  an  ancillary  service 
indep>endent  of  the  Transmission 


^^  These  are:  (1)  Scheduling,  system  control  and 
dispatch  service:  (2)  reactive  supply  and  voltage 
control  from  generation  sources  service:  (3) 
regulation  and  frequency  response  service:  (4) 
energy  imbalance  service:  (5)  operating  reserve — 
spinning  reserve  service:  and  (6)  operating 
reserve — supplemental  reserve  service. 

In  the  Open  Access  Final  Rule,  the  Commission 
has  determined  that  the  Transmission  Provider 
must  provide  and  the  Transmission  Customer  must 
purchaae  from  the  Transmission  Provider  the  first 
two  services  listed  above,  subject  to  conditions  set 
out  in  Order  No.  888.  The  Transmiaaion  Provider 
must  offer  the  remaining  four  services  lo  the 
Tranamisaioo  Customers  upon  request. 

"  Allegheny  Rehearing  Request  at  pp.  9-10. 


Provider's  obligations  to  provide  basic 
transmission  service,  then  that 
employee  would  be  providing  a 
wholesale  merchant  function  and  would 
be  subject  to  the  applicable 
requirements  pertaining  to  wholesale 
merchant  employees  under  the 
standards  of  conduct. 

Therefore,  we  reject  Allegheny's 
suggestion  that  our  current  regulations 
categorically  deem  any  employees 
involved  in  the  provision  of  ancillary 
services  as  not  being  wholesale 
merchant  employees,  without  regard  to 
their  actual  job  responsibilities. 

2.  Contacts  Between  Generation  Control 
Employees  and  Transmission 
Operations  and  Wholesale  Merchant 
Employees 

Among  other  matters,  the  OASIS 
standards  of  conduct  preclude 
employees  engaged  in  wholesale 
merchant  functions  from  improperly 
communicating  with  employees 
engaged  in  transmission  system 
operations  or  reliability  functions. 
However,  we  did  not  extend  Order  No. 
888  or  the  OASIS  Final  Rule  to  require 
the  corporate  unbundling  of 
transmission  and  generation  control 
functions  or  to  mandate  the  divestiture 
by  Transmission  Providers  of  their 
generation  assets. 

Rehearing  Request 

CCEM  argues  that  the  Commission 
erred  by  not  drafting  the  standards  of 
conduct  to  preclude  generation  control 
employees  from  being  a  conduit  for 
improper  commiuiications  between 
transmission  operations  personnel  and 
wholesale  merchant  personnel.  ^ 

Commission  Conclusion 

As  we  stated  above,  in  our  discussion 
of  whether  employees  responsible  for 
providing  ancillary  services  are  to  be 
deemed  wholesale  merchant  employees, 
what  limitations  are  placed  on  an 
employee's  conduct  under  the  standards 
of  conduct  depends  on  that  employee's 
actual  job  functions  and  activities, 
rather  than  that  employee's  job  title.  *^ 
In  the  same  way.  whom  a  generation 
control  employee  may  or  may  not 
communicate  with  depends  on  the 
respective  job  functions  of  that 
generation  control  employee  and  the 
employee(s)  with  whom  he  or  she 
intends  to  communicate.  Generation 
control  employees  whose  job 
responsibilities  involve  wholesale 
merchant  functions  would  be  precluded 
from  having  pertinent  off-the-OASIS 
communications  with  employees 


**OCEM  Rehearing  Request  at  pp.  1(V-11. 

*' See  supra  discussion  in  section  IV.E.1  above. 
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performing  system  operations  and 
reliability  functions. 

Additionally,  notwithstanding 
CCEM's  concerns,  the  standards  of 
conduct  already  preclude  any  employee 
from  acting  as  a  conduit  for  improper 
communications  between  transmission 
operations  employees  and  wholesale 
merchant  employees.  Furthermore,  if 
these  activities  were  carried  out  by  a 
non-employee  (e.g.,  an  outside  attorney 
or  consultant),  they  nevertheless  would 
constitute  a  violation  of  the  standards  of 
conduct  by  the  involved  transmission 
operations  employee(s),  the  involved 
wholesale  merchant  employee(s).  and 
their  employer.  This  being  the  case,  we 
reject  CCEM's  proposal  as  unnecessary. 

3.  Monitoring  the  Standards  of  Conduct 

The  preamble's  discussion  of  the 
standards  of  conduct  and  the 
regulations  at  §  37.4  are  intentionally 
directed  at  the  responsibilities  of  the 
Transmission  Providers  subject  to  these 
rules  rather  than  the  Commission's 
plans  to  monitor  compliance  and  pursue 
enforcement  strategies. 

Rehearing  Requests 

APPA  and  Blue  Ridge  argue  that 
monitoring  of  the  standards  of  conduct 
is  essential  and  that  the  Commission 
must  establish  and  publicize  a  plan  to 
do  so.  ^  APPA  argues  that  reliance  on 
utility  self  monitoring  is  not  sufficient. 

Commission  Conclusion 

We  agree  with  APPA  and  Blue  Ridge 
that  it  is  important  for  the  Commission 
to  monitor  compliance  with  the 
standards  of  conduct  carefully  and  that 
self  monitoring  may  not  be  fidly 
sufficient  to  accomplish  this. 
Accordingly,  we  are  amending 
§§  37.4(b)(5)(iii)  and  37.6(g)(4)  to  require 
the  posting  on  the  OASIS  of  information 
from  a  Transmission  Provider  that 
details  the  circumstances  when  it 
exercises  its  discretion  in  applying  any 
terms  of  the  tariff  (and  which 
Transmission  Providers  already  are 
required  to  maintain  pursuant  to 
§37.4(b)(5)(iii)).  This  will  assist  the 
Commission  in  monitoring  whether  the 
standards  of  conduct  are  being  met. 
Consistent  with  §  37.7(b).  which  governs 
the  retention  period  for  audit  data,  this 
information  must  remain  available  for 
download  on  the  OASIS  for  a  specified 
period,  and  must  remain  available  upon 
request  for  three  years  from  the  date 
when  such  information  is  first  posted.  ^^ 


■*  APPA  Rehearing  Request  at  pp.  11-19,  Blue 
Ridge  Rehearing  Request  at  p.  39. 

"  Under  $  37.7(b),  all  audit  data  currently  must 
remain  available  for  download  for  90  days.  Later  in 
this  order,  we  shorten  the  retention  period  for 
making  ATC/TTC  postings  available  for  download 


We  request  that  the  How  Working 
Group  propose  the  necessary  template 
to  be  included  in  the  Standards  and 
Protocols  dociunent. 

As  to  APPA's  and  Blue  Ridge's 
specific  suggestions  that  we  should 
modify  the  OASIS  Final  Rule  to  address 
the  Commission's  oversight  plans  and 
functions,  we  do  not  believe  that  this 
would  be  appropriate.  Although  the 
Commission  is  well  aware  of  the 
importance  of  its  enforcement 
responsibilities,  and  will  remain 
vigilant  in  reviewing  the  operation  of 
OASIS  sites  and  compliance  with  the 
standards  of  conduct,  the  purpose  of  the 
OASIS  Final  Rule  is  to  detail  the 
responsibilities  of  the  regulated 
community  and  not  those  of  the 
Commission. 

4.  Adequacy  of  Emergency  Exception 

As  explained  above,  the  OASIS 
standards  of  conduct  include  an 
exception,  in  emergency  circumstances 
affecting  system  reliability,  that  allows 
system  operators  to  take  whatever  steps 
are  necessary  to  keep  the  system  in 
operation. 

Rehearing  Request 

El  Paso  argues  that  the  standards  of 
conduct's  emergency  exception  is 
inadequate;  contingencies  may  arise 
daily  that  require  a  system  operator  to 
react  promptly  to  unanticipated  losses 
of  generation  units.  Therefore,  operators 
should  be  allowed  to  buy  and  sell 
current  hour  and  next  hour  power  (to 
preserve  system  reliability).  El  Paso 
does  not  oppose  the  separation  of 
functions  as  applied  to  longer-term 
transactions  (i.e.,  transactions  involving 
transmission  service  beyond  the  current 
hour  and  next  hour).  ^ 

Commission  Conclusion 

We  reject  the  proposal  to  allow 
operators  to  buy  for  resale  at  wholesale 
and  sell  at  wholesale  next  hour  power 
on  a  routine  basis,  without  regard  for 
the  separation  of  functions  required  by 
the  standards  of  conduct.  We  find  this 
proposal  too  broad  and  find  that  it  has 
too  much  potential  for  abuse.  However, 
as  explained  more  fully  below,  the 
regulations  do  not  dictate  what  group  of 
employees  is  to  have  responsibility  for 
making  purchases  on  behalf  of  bundled 
retail  customers.  For  example,  the 
transmission  operations  and  reliability 
function  may  be  assigned  responsibility 
for  making  purchases  on  behalf  of 
bundled  retail  customers. 


5.  Short-Term  Economy  Energy 
Purchases 

FIT  Utilities  do  not  object  generally  to 
functional  unbundling;  however,  they 
argue  that  the  system  operator  should  be 
allowed  to  make  short-term  economy 
energy  purchases  in  order  to  maintain 
system  reliability.  ^  FIT  Utilities  further 
argue  that,  while  die  OASIS  Final  Rule 
does  not  require  the  physical  separation 
of  transmission  and  generation 
dispatchers,  it  does  effectively  rewrite 
generation  dispatchers'  jobs  to  exclude 
the  purchase  for  resale  and  sale  at 
wholesale  of  energy  in  hourly 
interchange  markets.  FIT  Utilities  argue 
that  a  generation  dispatcher  needs  to 
know  loads  on  transmission  lines  on  an 
instantaneous  basis  to  assess  whether  to 
increase  or  decrease  outputs  from 
particular  generation  facilities.  FIT 
Utilities  argue  that  gener  .tor^are  often 
run,  not  for  energy,  but  f  ir  voltage 
support  or  to  otherwise  Aabflize  the 
transmission  system.  / 

They  argue  tnat,  in  addition  to 
reliability  concerns,  system  operators 
also  worry  about  keeping  transactions 
economical.  They  argue  that  separating 
the  functions  relating  to  short-term 
energy  purchases  (for  resale)  makes  this 
task  harder,  at  a  substantial  cost  to 
consiuners.  They  continue  that  allowing 
a  dispatcher  to  buy  power  would  not 
hurt  competition,  as  long  as  the 
dispatcher  cannot  also  sell  power.** 
They  add  that  if  a  dispatcher  buys 
power  that  offsets  higher  cost  utility 
generated  power,  this  helps  everyone. 

For  these  reasons.  FIT  Utilities  argue 
that  the  OASIS  Final  Rule  should  be 
revised  to  retain  a  prohibition  against  a 
dispatcher  selling  power  while  allowing 
the  dispatcher  to  buy  power.  FIT 
Utilities  argue  that,  at  a  minimum,  the 
dispatcher  should  be  able  to  buy  power 
in  hourly  economic  energy  markets  to 
serve  load.*'  They  aigue  that  if  the 
Commission  has  a  concern  that  this 
would  somehow  be  anti-competitive, 
then  a  utility  should  be  allowed  to  set 
up  a  computer  system  to  make  such 
purchases  automatically.  They  argue 
that  the  Commission  should  be 
concerned  with  both  reliabilitv  and 
price  and  should  aim  for  the  lowest  cost 
supply  possible. 

Commission  Conclusion 

The  standards  of  conduct's  separation 
of  functions  ciurently  prohibit  a 
Transmission  Provider's  employees 
engaged  in  transmission  system 
operations  and  reliability  functions  from 
giving  preference  tp  wholesale 


to  20  days,  with  the  data  to  be  made  available  upon 
request  for  three  years.  See  discussion  in  section 
IV.H  below. 
*EI  Paso  Rehearing  Request  at  pp.  1-4. 


'■FTTUtilities  Rehearing  Request  at  pp.  39-40. 
*FTr  Utilities  Rehearing  Request  at  p.  42. 
"  FIT  Utilities  Rehearing  Request  at  p.  43. 
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purchases  or  sales  made  on  behalf  of  its 
own  wholesale  customers  or  those  of 
affiliates.  The  standards  of  conduct  do 
not,  however,  dictate  whether  bundled 
retail  merchant  functions  are  to  be 
grouped  with  the  wholesale  merchant 
function  or  with  the  transmission 
operations  and  reliability  function. 

Thus,  FIT  Utilities'  request  to  allow 
dispatchers  to  buy  power  to  serve  retail 
load  is  consistent  with  the  regulations. 
As  discussed  above,  the  regulations  do 
not  prohibit  Transmission  Providers 
from  assigning  the  responsibility  for 
making  purchases  to  serve  bundled 
retail  customers  to  the  transmission 
operations  and  reliability  function. 

To  avoid  any  confusion,  we  are 
modifying  §  37.4(b}(5)(iv)  to  substitute 
the  phrase  "sales  for  resale  made  by  the 
wholesale  merchant  function  or  any 
affiliate"  for  th  »  phrase  "wholesale 
purchases  or  sales  made  on  behalf  of  its 
own  power  customers,  or  those  of  an 
affiliate"  in  §37.4(b)(5){iv). 

Moreover,  nothing  in  the  standards  of 
conduct  prohibits  a  public  utility 
subject  to  the  rule  from  arranging  to 
have  the  same  data  about  the  company's 
generation  sources  and  load 
simultaneously  fed  to  both  transmission 
system  operators  and  merchant 
employees.  Thus,  if  the  company  elects 
to  have  wholesale  merchant  employees 
perform  the  function  of  making 
purchases  to  serve  bundled  retail  native 
load,  this  can  be  done  without 
necessitating  any  change  in  the 
standards  of  conduct.  Data  received  by 
system  operators  about  the  activities  of 
third  parties  may  not  be  conveyed  to 
wholesale  merchant  employees  except 
through  postings  on  the  OASIS  equally 
available  to  all  OASIS  users. 

6.  Tight  Pools 

NY  MU  argues  that  the  Commission 
erred  in  not  requiring  op)erational 
unbundling,  at  least  for  tight  pools, 
which  NY  MU  asserts  includes 
requiring  that  the  transmission 
component  of  retail  rates  be  treated  as 
if  the  rates  were  based  on  the  use  of  the 
pool-wide  pro  forma  tariff  of  the  Open 
Access  Final  Rule.'^ 

Commission  Conclusion 

As  further  discussed  in  Order  No. 
888-A,^^  the  Commission  stands  by  its 
decision  in  the  Open  Access  Final  Rule 
that  functional  unbundling,  along  with 
the  flexible  safeguards  contained  in  the 
Final  Rule,  is  a  reasonable  and  workable 
means  of  assuring  non-discriminatory 
open  access  transmistion.  The 


Commission  has  not  found  it  necessary 
to  adopt  a  more  intrusive  and 
potentially  more  costly  approach  at  this 
time  based  on  speculative  allegations 
that  functional  unbundling  may  not 
work  and  that  more  severe  measures 
may  be  needed. 

7.  ClarificaUon  of  §  37.4(b){5)(iv) 

As  modified  above,  §  37.4{b)(5Kiv) 
requires  that  a  Transmission  Provider 
not,  through  its  tariffs  or  otherwise,  give 
preference  to  sales  made  to  any  person 
for  resale  made  by  the  wholesale 
merchant  function  or  by  any  affiliate, 
over  the  interests  of  any  other  wholesale 
customer  in  matters  relating  to  the  sale 
of  wholesale  transmission  service. 

Rehearing  Request 

SoCal  Edison  asks  the  Commission  to 
clarify  that  the  OASIS  rule 
(§  37.4(b)(5)(ivJ)  was  not  intended  to 
require  the  Transmission  Provider  or 
network  customer  to  charge  itself  for 
transmission  for  its  economy  energy 
purchases  or  to  assign  to  those 
purchases  the  same  curtailment  priority 
assigned  to  other  non-network,  non-firm 
point-to-point  transactions.  '■* 

Commission  Conclusion 

Turning  first  to  the  narrow  issue 
raised  by  SoCal  Edison's  request  for 
rehearing,  we  clarify  that  §  37.4(b)(5)(iv) 
was  intended  to  be  consistent  with  the 
Open  Access  pro  forma  tariff  provisions 
of  Order  No.  888.  Moreover,  we 
intended  that  the  question  raised  by 
SoCal  Edison  would  be  answered  by 
reference  to  the  provisions  of  the  Open 
Access  pro  forma  tariff.  Thus, 
§  37.4{b)(5)(iv)  does  not  require  the 
Transmission  Provider  or  network 
customer  to  charge  itself  for 
transmission  for  its  economy  energy 
purchases.  Nor  does  it  require  that  they 
assign  to  those  purchases  the  same 


"  NY  MU  Rehearing  Request  at  pp.  5.  7.  See  Open 
Access  pro  forma  tariff  at  p.  5. 

>  >  See  Order  No.  88»-A  at  section  IV  A. 


^  SoCal  Edison  Kehearinf;  Request  at  p.  24.  On 
luly  la,  1996.  SoCalCas  Tiled  a  request  for 
clarification  responsive  to  SoCal  Edison's  rehearing 
request,  which  argues  that  §  37  4(b)(5)(iv).  together 
with  the  Open  Access  Final  Rule,  provide  for 
comparability  and  that:  "a  Transmission  Provider  is 
not  entitled  to  accord  itself  special  priority,  special 
services,  or  special  prices,  merely  because  it  owns 
the  transmission  facilities,  and.  the  Transmission 
Provider  is  not  permitted  to  import  wholesale 
power  'for  free':  however,  the  Transmission 
Provider  may  enjoy  any  priorities  or  advantages 
provided  to  it  and  similarly  situated  customers  by 
the  express  terms  of  its  transmission  tariff." 

SoCalGas'  arguments  overlook  that  SoCal  Edison 
itself  concedes  that  if  §  37.4(b)(5)(iv)  is  interpreted 
in  harmony  with  Commission  precedent,  it  would: 
"operate  to  ensure  that  the  Transmission  Provider 
would  not  give  preference  to  its  own  purchases  and 
sales  over  that  of  other  similarly  situated  customers 
{e.g..  by  assigning  a  higher  curtailment  priority  to 
its  own  economy  energy  purchases  than  it  would 
assign  to  an  identical  economy  energy  purchase  by 
a  network  customer)."  Thus,  the  issues  raised  in 
SoCalGas'  request  for  clarification  are  not  before  us. 


curtailment  priority  assigned  to  other 
non-network,  non-firm  point-to-point 
transactions.  Under  the  Open  Access 
pro  forma  tariff,  if  purchases  are  for 
bundled  retail  sales,  then  the 
Transmission  Provider  is  not  required  to 
charge  itself  for  its  economy  energy 
purchases.  By  contrast,  if  the  purchases 
are  for  wholesale  sales,  then  the 
Transmission  Provider  must  charge 
itself  for  the  transmission.  The  same 
delineation  would  also  apply  to 
curtailment  priority. 

Moreover,  we  clarify  that 
§37.4(b)(5){iv)  was  not  intended  to 
rewrite  the  rules  regarding  utilities' 
purchases  and  priorities  for  bundled 
retail  customers,  nor  to  set  aside  the 
rules  prescribed  in  section  1.11  of  the 
Open  Access  pro  forma  tariff.^' 

8.  Discounts 

The  issue  of  what  discounts  must  be 
provided  by  a  Transmission  Provider 
who  offers  a  discount  to  its  affiliates  or 
its  own  wholesale  merchant  function 
was  addressed  in  the  Open  Access  Final 
Rule.  The  matter  also  was  discussed  in 
the  OASIS  Final  Rule,  but  only  to  the 
extent  that  it  related  to  what 
information  must  be  posted  on  the 
OASIS.**  In  §  37.4(b)(5)(v),  we 
mandated  that  when  a  Transmission 
Provider  offers  a  discount  to  its 
wholesale  merchant  function  or  any 
affiliate,  then  it  must,  at  the  same  time, 
post  on  the  OASIS  an  offer  to  provide 
the  same  discount  to  all  Transmission 
Customers  on  the  same  path  and  on  all 
unconstrained  transmission  paths. '^  The 
posting  requirement  corresponding  to 
this  obligation  to  offer  discounts  was 
contained  in  §  37.6(c)(3).  We  also  found, 
in  §  37.6(c)(3),  that  discounts  offered  to 
non-affiliates  must  be  posted  within  24 
hours  of  when  available  transmission 
capability  (ATC)  is  adjusted  in  response 
to  the  transaction. 

The  requests  for  rehearing  address 
both:  (1)  what  discounts  must  be 
offered;  and  (2)  what  postings  must 
accompany  discount  offers.  As 


"  Section  1 .  11  of  the  Open  Access  pro  forma 
tariff  is  also  the  subject  of  a  number  of  mquests  for 
rehearing  that  are  addressed  in  Order  No.  888-A  at 
section  IV.C.l. 

^  In  Order  No.  889.  we  found  that  if  a 
Transmission  Provider  offers  a  discount  to  an 
affiliate,  or  attributes  a  discounted  transmission 
service  rate  to  its  own  wholesale  transactions,  then 
the  Transmission  Provider  must,  at  the  same  time, 
post  on  the  OASIS  an  offer  to  provide  the  same 
discount  to  all  eligible  customers.  If  a  Transmission 
Provider  offers  discounts  to  non-affiliates,  it  must 
offer  to  do  so  on  a  basis  that  is  not  unduly 
discriminatory. 

'''  In  Oder  No.  888-A.  we  are  addressing 
arguments  that  we  should  revise  the  requirement  to 
offer  the  same  discount  to  all  Transmission 
Customers  on  the  same  path  and  on  all 
uncoiutrained  transmission  paths. 
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explained  in  Order  No.  888-A,  we  have 
decided  to  revise  our  policy  on 
discounts  of  transmission  services,  and 
to  apply  this  same  policy,  with  the 
exception  concerning  paths,  to  ancillary 
services  provided  by  the  Transmission 
Provider  in  support  of  its  provision  of 
basic  transmission  service.  To 
implement  this  revised  policy,  we  are 
making  changes  to  the  standards  of 
conduct  and  to  the  posting  of  discounts 
under  §  37.6.  We  address  changes  to  the 
standards  of  conduct  here,  and  changes 
to  §  37.6  in  section  IV.G.6  below. 

Under  our  revised  discount  policy, 
three  principal  requirements  are 
appropriate.  First,  any  offer  of  a 
discount  for  transmission  and/or 
ancillary  services  made  by  the 
Transmission  Provider  must  be 
announced  to  all  potential  customers 
solely  by  posting  on  the  OASIS.  This 
requirement,  which  will  ensiu'e  that  all 
potential  Transmission  Customers 
under  the  Open  Access  pro  forma  tariff 
will  have  equal  access  to  discount 
information,  will  guard  against  the 
Transmission  Provider's  wholesale 
merchant  function  or  an  affiliate  gaining 
an  unfair  timing  advantage  concerning 
the  availability  of  discounts. 

Second,  we  will  require  that  any 
customer-initiated  requests  for 
discounts  of  transmission  and/or 
ancillary  services  occur  solely  by 
posting  on  the  OASIS,  regeirdless  of 
whether  the  customer  is  the 
Transmission  Provider's  wholesale 
merchant  function,  an  affiliate,  or  a  non- 
affiliate.  We  will  permit  customer- 
initiated  requests  for  discounts  but  will 
require  that  such  requests  be  visible  (via 
posting  on  the  OASIS)  to  all  market 
participants. 

Third,  we  will  require  that,  once  the 
Transmission  Provider  and  custonier 
agree  to  a  discounted  transaction  for 
transmission  and/or  ancillary  services, 
the  details  be  immediately  posted  on  the 
OASIS.  This  requirement  will  be 
equally  applicable  regardless  of  whether 
the  customer  is  the  Transmission 
Provider's  wholesale  merchant  function, 
an  affiliate,  or  a  non-affiliate. 

Additionally,  we  believe  that  any 
"negotiation"  between  a  Transmission 
Provider  and  a  potential  customer 
stiould  take  place  on  the  OASIS,  and 
should  be  visible  to  all  market 
participants,  and  we  will  revise  our 
regulations  to  accomplish  this  as  soon 
as  practicable.  To  this  end,  we  direct  the 
How  Working  Group,  by  no  later  than 
June  2.  1997,  to  propose:  (1)  Whatever 
changes  are  needed  to  the  Standards 
ind  Protocols  document:  and  (2)  ihe 
earliest  date  when  the  industry  can  mt^et 
such  a  requirement  during  Phase  i. 


hi  §§  37.4(b)(5){v)  and  37.4(b)(5)(vi), 
we  required  Transmission  Providers  to 
post  on  the  OASIS  any  offers  they  made 
to  their  wholesale  merchant  huiction  or 
to  their  affiliates  of  a  discounted  price 
for  transmission  services  or  ancillary 
services.  We  are  now  deleting  these 
provisions  because  under  our  revised 
discount  policy,  the  distinction  between 
discounts  to  affiliates  and  discounts  to 
non-affiliates  has  been  abandoned. 

As  discussed  above,  we  are 
addressing  the  modifications  to  the 
posting  requirements  in  §  37.6  in 
Section  IV.G.6  below. 

F.  Section  37.5 — Obligations  of 
Transmission  Providers  and 
Responsible  Parties 

In  the  OASIS  regulations,  the 
Commission  requires  Transmission 
Providers  to  operate  an  OASIS,  either 
individually  or  jointly  with  other 
Transmission  Providers.  The 
Transmission  Provider  may  delegate 
this  responsibility  to  a  Responsible 
Party  such  as  another  Transmission 
Provider,  an  Independent  System 
Operator,  a  Regional  Transmission 
Group,  a  Regional  Reliability  Council,  or 
a  third-party  operator.  Nevertheless, 
each  Transmission  Provider  remains 
responsible  for  compliance,  regardless 
of  whether  it  establishes  its  own  OASIS 
or  participates  in  a  joint  OASIS. 

Rehearing  Requests 

TAPS  and  TDU  Systems  argue  that 
the  Commission  should  require 
Transmission  Providers  to  establish  a 
regional  OASIS  because  individual 
utility  OASIS  sites  are  inefficient.  They 
contend  that,  as  the  number  of  OASIS 
sites  increases,  OASIS  postings  become 
less  meaningful  and  the 
accomplishments  of  the  OASIS  Final 
Rule  lessen.'* 

Conunission  Conclusion 

At  this  juncture,  the  Commission 
continues  to  believe  it  appropriate  to 
encourage,  but  not  require,  regional 
OASIS  sites.  It  is  the  Commission's 
luiderstanding  that  most  utilities  are 
participating  in  regional  OASIS  sites. 
This  issue  can  be  revisited  in  Phase  II 
of  OASIS,  if  a  significant  number  of 
utilities  fail  to  join  a  regional  OASIS 
and  this  results  in  significant 
inefficiency  in  bulk  power  markets. 

G.  Section  37.6 — Information  to  be 
Posted  on  an  Oasis 

1.  Definition  of  "Posted  Path" 

Section  37.6(b)(l)(i)  defines  a  posted 
path  as:  (1)  any  control  area  to  control 


area  intercormection;  (2)  any  path  for 
which  service  is  denied,  curtailed  or 
interrupted  for  more  than  24  hoiu^  in 
the  past  12  months;  and  (3)  any  path  for 
which  a  customer  requests  the  posting 
of  ATC  or  total  transmission  capability 
(TTC).  For  posted  paths  requested  by 
customers,  the  paths  must  be  posted  for 
180  days  and  the  posting  must  continue 
after  that  until  180  days  elapse  &om  the 
most  recent  request  for  service  over  the 
path. 

Rehearing  Requests 

CCEM  argues  that  the  Commission 
erred  by  requiring  posting  of  ATC  solely 
at  interfaces  between  control  areas. 
CCEM  further  argues  that  the 
Commission  should  require  the  posting 
of  paths  across  control  areas.** 

MAPP  argues  that  the  Commission 
should  reconsider  the  requirement  to 
post  ATC  between  control  areas  or,  in 
the  alternative,  should  grant  it  a  waiver 
of  this  requirement.  MAPP  suggests  that 
posted  paths  shotdd  be  defined  as  paths 
between  zones  determined  by 
transmission  constraints.  MAPP  argues 
*hat  defining  posted  paths  in  this 
manner  would  be  more  consistent  with 
the  MAPP  regional  flow-based 
transmission  arrangement.^^ 

EEI  asks  the  Commission  to  revise  the 
criteria  for  a  customer-requested  posted 
path.  EEI  argues  that  customers  should 
have  to  make  a  service  request  over  the 
path  within  180  days  of  asking  that  the 
path  be  a  posted  path  or  face  a 
penalty.*' 

Conunission  Conclusion 

The  Commission  will  not  require  the 
posting  of  all  paths  across  control  areas, 
since  customers  can  request  to  have 
ATC  and  TTC  posted  for  any  path. 
Given  that  customers  can  request  to 
have  ATC  and  TTC  posted  for  any  path, 
adopting  CCEM's  proposal  would 
burden  OASIS  sites  with  a  very  large 
niunber  of  posted  paths  that  may  have 
little  conunercial  value. 

As  to  MAPP's  request  to  drop  the 
requirement  for  posting  ATC  for  paths 
between  control  areas,  MAPP's  concern 
appears  to  relate  to  business 
relationships  particular  to  the  MAPP 
agreement.  MAPP's  request  tor  a  waivjr 
is  not  based  on  a  lack  of  fraffic  over  its 
system.  It  is  based  on  the  fact  that 
MAPP's  control  areas  do  not  correspond 
to  the  service  territories  n*  'ts  members 
(MAPP  has  ?6  utilities  and    4  control 
areas).  Some  of  its  control  areas  cover 
the  generation  of  more  than  one  utility. 
Other  control  areas  overlap  the  same 


»  TAPS  Rehearing  Request  at  pp.  8-9  and  TDU 
Systems  Rehearing  Request  at  p.  85. 


"/CCEM  Rehearing  Request  at  pp.  7-8. 
"/MAPP  Rehearing  Request  at  op.  4-10. 
*■  /EEI  Rehearing  Request  at  p.  S3. 
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geographic  area,  with  each  control  area 
covering  the  generation  of  a  separate 
utility. 

Under  MAPP's  proposal,  it  will 
provide  pool-wide  transmission  service 
based  on  a  MW  mile  methodology.  It 
proposes  to  determine  the  transmission 
availability  for  known  constrained 
interfaces  or  paths  and  assess  the  impact 
on  its  member  systems  of  each 
transaction  based  on  the  POD  and  POR 
for  each  transaction.  MAPP  argues  that 
the  Open  Access  Final  Rule  was 
intended  to  accommodate  flow  based 
pricing  methods  and  that,  under  the 
circumstances,  it  makes  sense  for  its 
member  systems  to  make  postings  for 
area  to  area  interfaces  rather  than 
control  area  to  control  area  interfaces. 
MAPP  argues  that  we  should  either 
change  our  rules  for  posting  between 
control  areas  or  grant  it  a  waiver. 

After  reviewing  MAPP's  arguments, 
we  do  not  believe  that  it  would  be 
appropriate  to  modify  the  ATC  posting 
requirements  to  address  a  MAPP- 
specific  issue.  However,  the 
Commission  will  grant  MAPP  a  limited 
waiver  of  the  control  area  to  control  area 
ATC/TTC  posting  requirement  (in 
§ 37.6(b)(l)(i))  based  on  the  particular 
circumstances  presented  by  the  MAPP 
system.  Tlus  waiver  should  not  harm 
Transmission  Customers  because  MAPP 
provides  pool  wide  transmission  service 
using  a  flow  based  (single  MW-mile) 
pricing  methodology  for  the  entire 
system  and  proposes  to  determine 
transmission  availability  for  all  known 
constrained  interfaces  or  paths. 
Moreover,  this  waiver  only  applicis  to 
postings  for  intra-MAPP  interfaces. 
MAPP  will  still  be  required  to  post  ATC 
and  TTC  for  control  area  to  control  area 
paths  that  connect  its  member  systems 
with  neighboring  transmission  systems. 
Finally.  MAPP  customers  can  always 
request  that  ATC/TTC  be  posted  for  a 
specific  path  including  a  control  area  to 
control  area  path  (in  which  case  MAPP 
would  be  required  to  post  the 
information  for  the  path  on  its  OASIS 
node). 

Turning  to  EEI's  suggested  limitations 
on  customers  requesting  that  paths  be 
posted,  we  find  that  requiring  a 
customer  to  request  service  over  any 
path  that  it  asks  to  be  posted  places  too 
heavy  a  burden  on  customers.  However, 
the  Commission  may  reconsider  this 
requirement  if  we  find  that  customers 
abuse  the  system  by  requesting  postings 
for  too  many  paths  over  which  no 
requests  for  service  are  made. 

2.  Definition  of  "interconnection" 

"Posted  path"  is  defined  in  §  37.6,  in 
part,  as  "any  control  area  to  control  area 
interconnection."  However,  the 


regulation  does  not  provide  a  definition 
of  "interconnection". 

Rehearing  Request 

EEI  and  Public  Service  Co  of  CO  ask 
the  Commission  to  clarify  that  the  term 
"interconnection",  in  the  definition  of 
"posted  path"  in  §37.6,  includes  lines 
connecting  two  systems  or  control  areas 
rather  than  just  one  line." 

Commission  Conclusion 

To  avoid  any  confusion,  we  clarify 
that  the  term  "interconnection"  in  the 
definition  of  posted  path  means  all 
facilities  coimecting  two  adjacent 
control  areas  and  we  are  amending 
§  37.6  accordingly.  This  is  consistent 
with  the  definition  of  "interconnection" 
in  NERC's  Glossary  of  Terms:  "the 
facilities  that  coiuiect  two  systems  or 
Control  Areas."" 

3.  ATC  Supporting  Information 

The  OASIS  regulations  require  that 
the  Responsible  Party  make  all  data 
used  to  calculate  ATC  and  TTC  for  any 
constrained  path  publicly  available 
within  one  week  of  the  ATC/TTC 
posting. 

a.  Disclosure  of  Data  Supporting 
Calculations  of  ATC  and  TTC 

Rehearing  Request 

EEI  argues  that  the  requirement  in 
§37.6(b)(2)(ii)  to  disclose  data 
supporting  calculations  of  ATC  and  TTC 
provides  comjjetitors  with  backdoor 
access  to  sensitive  proprietary 
information.  It  claims  that  the 
Commission  intended  to  allow 
companies  to  keep  confidential 
information  such  as  generation  run 
status  and  the  maintenance  schedules 
for  generation  and  transmission.'^ 

Commission  Conclusion 

EEI  is  correct  that  the  Commission 
declined  in  the  OASIS  Final  Rule  to 
require  the  posting  of  information  about 
the  run  status  of  generation  and 
transmission  facilities.  However,  EEI 
incorrectly  attributes  the  Commission's 
decision  to  a  finding  on  the  claimed 
proprietary  nature  of  this  information. 
The  Commission  did  not  require  the 
same-time  posting  of  facility  status 
information  because  the  Commission 
did  not  believe  this  information  was 
needed  for  Phase  I  implementation.  The 
OASIS  Final  Rule  states  that  the 
Commission  may  reconsider  the  issue  in 
Phase  II. 


"  EEI  Rehearing  Request  at  p.  48  and  Public 
Service  Co  of  CO  Rehearing  Request  at  pp.  1-2. 
"  NERC's  Glossary  of  Terms.  August  1996. 
"EEI  Rehearing  Request  at  pp.  49-52. 


On  rehearing,  EEI  argues  that  the 
same  considerations  about  commercial 
sensitivity  that  led  the  Commission  to 
decline  to  order  the  same- time  posting 
of  facility  status  also  dictate  that  this 
information  should  not  be  divulged  as 
part  of  the  data  supporting  ATC 
calculations.  We  reject  this  argument  for 
three  reasons.  First,  as  shown  above. 
EEI's  argument  is  based  on  a  false 
premise  as  to  why  the  Commission 
declined  to  order  the  same-time  posting 
of  information  on  facility  run  status. 

Second,  even  if.  arguendo,  we 
accepted  EEI's  contention  that  the  same- 
time  posting  of  facility  run  status  is 
commercially  sensitive,  this  still  would 
not  suffice  to  show  that  making  ATC 
supporting  information  available  on 
request  and  after  seven  days  would  have 
any  adverse  competitive  impact. 
Whatever  commercial  sensitivity  the 
information  might  have  would  be 
greatly  diminished  by  the  fact  that  seven 
days  need  to  elapse  before  a  request  for 
the  information  can  be  made.  In  our 
view,  this  delay  ensures  that  no  realistic 
concern  remains  about  the  competitive 
consequences  of  releasing  this 
information. 

Finally,  the  purpose  of  ATC 
supporting  information  is  to  ensure  that 
Transmission  Customers  have 
confidence  in  ATC/TTC  postings.  The 
OASIS  and  the  Commission's  functional 
unbundling  policy  depend  on  customers 
being  able  to  rely  upon  the  acciuacy  of 
ATC  postings.  The  availability  of  ATC 
supporting  information  is  essential  for 
building  and  maintaining  this 
confidence.  Thus,  the  concerns  raised 
by  EEI  about  commercial  sensitivity  are, 
in  our  judgment,  outweighed  by  the 
public  interest  served  by  making  this 
information  available,  upon  request, 
after  seven  days.  The  Commission  will 
not  further  restrict  the  availability  of 
information  needed  to  support  ATC/ 
TTC  calculations  and  this  information 
will  continue  to  be  available  to 
customers  upon  request  after  seven 
days. 

b.  Disclosure  of  Data  on  Nonfirm  ATC 

Rehearing  Request 

EEI  also  argues  against  disclosing 
supporting  data  on  nonfirm  ATC 
because  it  would  not  exist  but  for  the 
collection  of  data  to  calculate  firm  ATC 
and  TTC.*' 

Commission  Conclusion 

If.  as  EEI  claims,  data  supporting  the 
calculation  of  nonfirm  ATC  does  not 
exist  in  an  independent  form  and  is  a 
residual  of  calculating  firm  ATC,  then 


"  EEI  Rehearing  Request  at  p.  52. 
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requiring  a  Transmission  Provider  to 
document  how  it  calculates  nonfirm 
A'TC  should  be  relatively  simple  and 
should  not  require  much  additional 
information.  Therefore,  the  Commission 
requires  that  supporting  information  for 
firm  and  nonfirm  information  be 
available  as  required  in  §  37.6(b)(2)(ii). 

c.  Time  Limits  for  Disclosure  of  Utility 
Generation  Data 

In  the  OASIS  Final  Rule,  the 
Commission  rejected  arguments  by 
NUCOR  that  the  Commission  should 
require  data  on  generation  costs  to  be 
posted  on  OASIS  on  a  same-time 
basis.** 

Rehearing  Request 

On  rehearing,  NUCOR  argues  again 
that  the  Commission  should  require 
same-time  disclosure  of  utility 
generation  data  used  for  economic 
dispatch.*^ 

Commission  Conclusion 

In  the  OASIS  Final  Rule,  we  rejected 
the  argument  that  we  should  require  the 
same-time  disclosure  of  utility 
generation  data  used  for  economic 
dispatch  based  on  a  balancing  of  the 
need  for  the  information,  the  claimed 
commercial  sensitivity  of  the 
information,  and  the  desire  to  avoid,  to 
the  extent  possible,  having  public 
utilities  reporting  generation  data  that 
their  competitors  may  not  be  required  to 
report.  We  concluded  that  the 
information  was  not  necessary  and  that 
during  Phase  I  we  would  limit  OASIS 
postings  to  essentials. 

On  rehearing,  NUCOR  attempts  to 
buttress  its  argument  by  poihting  out 
that  utilities  will  face  financial  pressure 
to  maintain  or  enhance  their  market 
share  in  electric  generation  and  that  the 
Commission's  enforcement  of  the 
standards  of  conduct  could  be  enhanced 
by  requiring  the  same-time  disclosure  of 
generation  data.  NUCOR  expresses  the 
concern  that  after-the-fact  complaints, 
unearthed  based  on  a  review  of  audit 
files,  may  be  neither  feasible  nor 
practical. 

NUCOR's  arguments  about 
discriminatory  treatment  are  not  new. 
They  highlight  the  need  for  the 
Commission  and  other  OASIS  users  to 
review  this  information  to  ensure  that 
system  operators  have  not  conducted 
system  operations  in  violation  of  the 


OASIS  standards  of  conduct.  NUCOR 
argues  that  only  by  requiring  the  same- 
time  disclosure  of  utility  generation  data 
used  for  economic  dispatch  can  we  be 
sure  that  unduly  preferential  treatment 
by  means  of  a  Transmission  Provider's 
own  generation  will  not  occur.  We  do 
not  quarrel  with  the  possibility  of 
affiliate  ^use  raised  by  NUCOR. 
However,  NUCOR  still  has  not 
persuaded  us  that  it  is  necessary  to  post 
these  data.  If  experience  shows  that  the 
concerns  raised  by  NUCOR  are  a 
significant  problem,  we  can  consider 
further  actions  in  the  future.** 

d.  Reporting  of  Network  Service  Usage 

Rehearing  Request 

CCEM  argues  that  the  Commission 
erred  by  not  requiring  Transmission 
Providers  to  report  network  service 
usage  monthly .** 

Commission  Conclusion 

CCEM  does  not  state  what  it  means  by 
monthly  network  service  usage  or 
explain  why  the  Transmission  Provider 
should  be  required  to  report  the  data.  In 
any  event,  we  note  that  the  current 
measure  of  network  usage  is  load  (i.e., 
billing  is  based  on  load-ratio  usage).  To 
the  extent  that  utilities  use  the  monthly 
load  data  of  network  customers  in 
calculating  ATC,  utilities  will  include 
load  data  in  the  ATC/TTC  supporting 
information  required  in  §  37.6Cb)(2)(ii). 

4.  Posting  Firm  and  Nonfirm  ATC 
Separately 

Section  37.6(b)(3)  of  the  OASIS 
regulations  addresses  the  posting  of 
ATC  and  TTC  for  constrained  and 
unconstrained  posted  paths.  For 
constrained  posted  paths,  the 
regulations  contain  separate  posting 
requirements  for  firm  and  nonfirm  ATC. 
For  unconstrained  posted  paths,  the 
posting  requirements  for  firm  and 
nonfirm  ATC  are  the  same.  Section 
37.6(b)(3)(ii)  does  not  specifically 
mention  firm  and  nonfiirm  ATC. 

Rehearing  Requests 

CCEM  and  the  EPRI/NERC  Working 
Group  argue  that  the  Commission  erred 
by  failing  to  require  the  separate  posting 
of  firm  ATC  and  nonfirm  ATC  for 
unconstrained  posted  paths.^° 


•A  See  OASIS  Final  Rule.  61  FR  at  21.746.  See  a/so 
OASIS  Final  Rule.  61  FR  at  21.754-55.  where  we 
decioed  not  to  require  the  posting  of  generator  run 
status.  Although  the  OASIS  Final  Rule  does  not 
require  the  posting  of  utility  generation  data,  per  se. 
this  data  may  be  required  to  be  reported,  after-the- 
fact,  as  part  of  the  Transmission  Provider's 
supporting  data  for  ATC  calculations. 

"  NUCOR  Rehearing  Request  at  pp.  15-18. 


"As  to  NUCOR's  contention  that  after-the-fact 
review  of  utility  generation  data  would  be 
ineffectual,  we  note  that  if  we  required  the 
contemporaneous  posting  of  such  information  on 
the  OASIS  (as  proposed  by  NUCOR),  our  review  of 
any  complaint  filed  as  a  result  of  such  information 
would  still  t>e  conducted  after-the-fact. 

••CCEM  Rehearing  Request  at  p.  10. 

™CCEM  Rehearing  Request  at  p.  5  and  EPRI/ 
NERC  Working  Group  Rehearing  Request  at  p.  9. 
For  purposes  of  submitting  their  request  for 


Commission  Conclusion 

The  regulations  inadvertently  left  out 
a  reference  to  firm  and  nonfirm  ATC  in 
the  posting  requirements  for 
luiconstrained  posted  paths.  The 
regulaUons  at  §  37.6(b)(3)(ii)  will  be 
modified  to  correct  this  and  to  clarify 
that  firm  and  nonfirm  ATC  for 
unconstrained  paths,  like  firm  and 
nonfirm  ATC  for  constrained  paths, 
must  be  posted  separately. 

5.  Minimimi  Term  of  Firm  Point-to- 
Point  Transmission  Service 

Section  13.1  of  the  Open  Access  Final 
Rule's  pro  forma  tariff  specifies  that  the 
minimum  required  term  for  Firm  Point- 
to-Point  Transmission  Service  is  one 
day.7'  By  contrast.  §  37.6(b)(3)(i)  of  the 
OASIS  regulations  requires  the  posting 
of  firm  and  nonfirm  ATC  on  constrained 
paths  for  the  next  hour  and  for  the  next 
168  hours  (i.e.,  for  the  next  week). 

Rehearing  Requests 

CCEM  argues  that  the  Commission 
erred  by  not  requiring  Transmission 
Providers  to  offer  hourly  firm 
transmission  service.^  CCEM  argues 
that,  if  the  Commission  agrees  to  change 
the  Open  Access  pro  forma  tariff  to 
allow  for  hourly  firm  transmission 
service,  then  the  requirement  to  post 
hourly  transmission  service  requests  on 
the  OASIS  should  be  deferred  until  the 
reliability  of  OASIS  sites  is  established. 

EPRI/NERC  Working  Group  argues 
that  the  posting  of  ATC  and  other 
information  should  be  consistent  with  a 
utility's  Open  Access  pro  forma  tariff. 
They  argue  that,  as  the  minimum  term 
for  firm  ATC  is  one  day  under  the  Open 
Access  pro  forma  tariff,  firm  ATC 
should  only  be  required  to  be  posted 
daily  instead  of  hourly.  Hourly  firm 
ATC  would  be  posted  only  if  it  is 
offered  under  a  revised  Open  Access 
tariff.'' 

Conunission  Conclusion 

The  OASIS  regulations  currently 
require  the  posting  of  hourly  firm  ATC 
even  though  the  shortest  mandated  term 
for  firm  transmission  service  imder  the 
Open  Access  pro  forma  tariff  is  one  day. 
The  Commission  believes  hourly 
posting  provides  useful  information  to 


rehearing,  the  How  Working  Croup  and  the  What 
Working  Croup  combined  their  efforts  and 
submitted  a  joint  request  for  rehearing  on  behalf  of 
"the  Industry  Management  Process  on  How  to 
Implement  Transmission  Services  Information 
Networks  "  (EPRI/NERC  Working  Croup) 

'"  In  Order  No.  SSS-A,  the  Commission  addresses 
the  issue  of  reducing  the  minimum  term  for  firm 
point-to-point  transmission  service  from  one  day  to 
one  hour. 

^OCEM  Rehearing  Request  at  pp.  3-4. 

^>  EPRI/NERC  Working  Group  Rehearing  Request 
at  p.  9. 
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customers  about  the  availability  of  daily 
service  and  the  likelihood  of 
curtailment  during  particular  hours 
during  the  day. 

If  a  Transmission  Provider  voluntarily 
offers  hourly  firm  service  in  its  Open 
Access  pro  forma  tariff,  it  must  offer  the 
service  through  postings  on  its  OASIS. 
Section  37.6(c)(1)  requires  Transmission 
Providers  to  "post  prices  and  a 
summary  of  the  terms  and  conditions 
associated  with  all  transmission 
products  offered  to  Transmission 
Customers."  [Emphasis  added].  The 
OASIS  regulations  do  not.  however, 
control  what  services  must  be  provided 
by  Transmission  Providers.  This  is 
covered  by  the  Open  Access  Final  Rule. 

6.  Posting  of  Discounts 

Under  the  OASIS  Final  Rule, 
§  37.6(c)(3)  of  the  OASIS  regulations 
requires  a  Transmission  Provider  to  post 
(within  24  hours  of  its  adjustment  of  its 
ATC  calculation)  any  discounts  on 
transmission  service  given  to  non- 
affiliated customers.  This  posting  was 
required  to  remain  on  the  OASIS  for  30 
days. 

Rehearing  Requests 

EPRI/NERC  Working  Group  asks  the 
Commission  to  clarify  that  the  purpose 
of  the  requirement  in  §  37.6(c)(3)  to  post 
discount  information  for  30  days  is  to 
record  the  discount  and  does  not 
constitute  a  continuing  off^er  of  a 
discount.  They  suggest  dropping  this 
requirement  since,  under  §  37.7,  audit 
data  (including  data  on  discounts)  must 
be  recorded  and  retained.'* 

Commission  Conclusion 

As  discussed  above  in  Section  FV.E.B, 
the  Commission  has  adopted  a  new 
discounting  policy,  which  is  more  fully 
elaborated  in  Order  No.  888-A.  This 
new  discounting  policy  necessitates  a 
number  of  changes  to  the  OASIS  posting 
requirements. 

We  have  revised  and  moved  the  text 
of  S  37.6(c)(3)  to  §  37.6(c)(4)  and  have 
substituted  a  new  §  37.6(c)(3)  that 
requires  that  any  offer  of  a  discount  by 
the  Transmission  Provider  for 
transmission  service  must  be  announced 
to  all  potential  customers  solely  by 
posting  on  the  OASIS. 

We  have  revised  the  section  now 
designated  as  §  37.6(c)(4)  to  no  longer 
treat  the  posting  of  transmission  service 
transactions  involving  the  Transmission 
Provider's  wholesale  merchant  function 
or  affiliates  differently  from  the  posting 
of  transactions  involving  non-affiliates. 
However,  we  will  require  that 


^em/HERC  Working  CnNip  Rehaving  Request 
•I  p.  10. 


transactions  involving  the  Transmission 
Provider's  wholesale  merchant  function 
or  affiliates  be  identified.  The  24-hour 
delay  in  posting  non-affiliate  discounts 
has  been  dropped.  All  transactions  for 
transmission  service,  agreed  to  between 
a  Transmission  Provider  and  a 
customer,  regardless  of  whether  they 
involve  a  discount  or  not,  musf  be 
posted  at  the  time  when  ATC  must  be 
adjusted  in  response  to  the  transaction. 
We  also  have  expanded  the  list  of 
information  about  the  transaction 
required  to  be  posted. 

We  have  revised  and  moved  the  text 
of  §  37.6(d)(2)  to  §  37.6(d)(3)  and  have 
substituted  a  new  §  37.6(d)(2)  that 
requires  that  any  offer  of  a  discount  by 
the  Transmission  Provider  for  ancillary 
service  in  support  of  the  Transmission 
Provider's  provision  of  transmission 
service  must  be  announced  to  all 
potential  customers  solely  by  posting  on 
the  OASIS. 

We  have  revised  the  section  now 
designated  as  §  37.6(d)(3)  to  no  longer 
treat  the  posting  of  ancillary  service 
transactions  involving  the  "Transmission 
Provider's  wholesale  merchant  function 
or  affiliates  differently  from  the  posting 
of  transactions  involving  non-affiliates. 
However,  we  will  require  that 
transactions  involving  Transmission 
Provider's  wholesale  merchant  function 
or  affiliates  be  identified.  The  24-hour 
delay  in  posting  non-affiliate  discounts 
has  been  dropped.  All  transactions  for 
ancillary  service,  agreed  to  between  a 
Transmission  Provider  and  a  customer, 
regardless  of  whether  they  involve  a 
discount  or  not,  must  be  posted  on  the 
OASIS  at  the  time  when  ATC  must  be 
adjusted  in  response  to  an  associated 
transmission  service  transaction,  if  any. 
We  also  have  expanded  the  list  of 
information  about  the  transaction 
required  to  be  posted. 

We  have  revised  §  37.6(e)(l)(i)  to 
require  that,  with  the  exception  of  next- 
hour  service,  requests  for  transmission 
and  ancillary  service  must  be  posted 
prior  to  the  Transmission  Provider 
responding  to  these  requests.  This  will 
ensure  that  other  customers  can  observe 
any  discounts  being  requested  before 
they  are  acted  on.  We  also  are  requiring 
that  all  postings  of  requests  be  made 
comparably.  We  are  making  this 
revision  to  prevent  discriminatory 
practices. 

We  are  revising  §  37.6(eKlKii)  to 
expand  the  information  required  to  be 
posted  on  the  status  of  requests  for 
transmission  and  ancillary  service  to 
include  the  information  required  in 
§  37.6(c)(4)  and  §  37.6(d)(3). 

We  are  deleting  the  provision 
formerly  found  at  §  37.6(e)(l)(iii)  and 
are  revising  §  37.6(eK3)(i)  because, 


under  the  Commission's  new 
discounting  policy,  we  no  longer  will 
allow  the  identity  of  parties  to  be 
masked. 

We  are  adding  a  new  provision,  at 
§  37.6(e)(l)(iii),  that  provides  that  in  the 
event  that  a  discount  is  being  requested 
for  ancillary  services  that  are  not  in 
support  of  a  basic  transmission  service 
being  provided  by  the  Transmission 
Provider,  such  request  need  not  be 
posted  on  the  OASIS.  We  add  this 
provision  because  we  are  limiting  our 
revisions  relating  to  the  posting  of 
discounts  for  ancillary  services  to  those 
ancillary  services  that  are  in  support  of 
basic  transmission  service  provided  by 
a  Transmission  Provider. 

The  Phase  I  OASIS  is  a  passive 
communication  system.  A  customer 
sends  a  request  for  a  discount  directly 
to  the  Transmission  Provider.  But  the 
passive  nature  of  the  Phase  I  OASIS 
prevents  the  Transmission  Provider 
from  sending  a  reply  directly  to  the 
customer.  Instead,  the  Transmission 
Provider  posts  the  reply  on  the  OASIS 
and  the  customer  must  periodically 
check  the  node  for  the  reply.  A  more 
active  communication  system  would 
permit  the  Transmission  Provider  to 
send. replies  directly  to  customers,  as 
well  as  to  anyone  else  who  is  interested. 
Offers  and  replies  could  be  exchanged 
quickly,  and  the  unnecessary  delays 
caused  by  the  cumbersomeness  of  the 
passive  system  would  be  eliminated. 
We,  therefore,  request  the  How  Working 
Group  to  consider  adding  more  active 
capabilities  to  the  OASIS  in  Phase  II.'* 

The  Commission's  revised  discount 
policy  necessitates  certain  changes  to 
the  Standards  and  Protocols  document. 
The  OASIS  regulations  require  that 
prices  offered  by  a  Transmission 
Provider  be  posted  and  that  discounts 
requested  by  customers  be  posted. 
However,  under  the  current  Standards 
and  Protocols  document,  the  templates 
for  posting  of  offered  and  requested 
prices  do  not  identify  whether  these 
prices  constitute  a  discount  and  how 
much  of  a  discount  these  prices 
represent.  We  believe  that  this 
information  is  vitally  important  to 
prevent  discrimination. 

Accordingly,  we  are  requiring  that  the 
templates  in  the  Standards  and 
Protocols  document  dealing  with  posted 
offerings  (§  4.3.2),  status  of  transmission 
service  requests  (§4.3.7),  and  status  of 


^>  Other  benefits  of  an  active  system  include: 

•  Making  the  market  more  efficient  by  notifying 
customers  immediately  of  changes  in  ATC  on 
specified  paths  and  sending  system-wide  notices 
directly  to  customers  as  soon  as  they  are  issued. 

•  Making  OASIS  nodes  more  responsive  by 
reducing  the  load  on  the  servers  caused  by 
customers  periodically  cbecking  for  lueiiagwi. 


ancillary  service  requests  (§  4.3.9),  be 
revised  to  include:  (1)  The  Transmission 
Provider's  filed  (ceiling)  transmission 
and  ancillary  services  rates;  (2)  the 
Transmission  Provider's  offering  price; 
(3)  the  price  requested  by  the  customer; 
and  (4)  the  details  of  the  negotiated 
transaction.  We  request  that  the  How 
Working  Group  propose  the  necessary 
changes  in  the  Standards  and  Protocols 
document  and  the  Data  Dictionary  by 
June  2, 1997. 

Turning  to  EPRI/NERC  Working 
Group's  request  that  we  clarify  that  the 
purpose  of  the  requirement  in 
§  37.6(c)(4)  (formerly  found  at 
§  37.6(c)(3))  to  post  discount 
information  for  30  days  is  to  record  the 
discount  and  does  not  constitute  a 
continuing  offer  of  a  discount,  we  agree 
that  this  posting  requirement  does  not 
constitute  an  offer  of  a  discount.  The 
purpose  of  this  requirement  is  to 
document  discounting  that  might  be 
considered  unduly  preferential  or 
discriminatory.  To  serve  this  purpose,  it 
is  important  that  Transmission 
Customers  have  ready  access  to  this 
information.  Posting  of  discounts 
provides  ready  access,  while  the  audit 
information  does  not. 

7.  Secondary  Markets 

hi  the  OASIS  Final  Rule,  the 
Commission  directed,  in  §  37.6(c)(4), 
that  customers  choosing  to  use  the 
OASIS  to  offer  transmission  capacity 
(that  they  have  purchased)  for  resale 
must  post  relevant  information  on  the 
same  OASIS  used  by  that  customer  in 
purchasing  the  transmission  capacity. 
This  information  must  be  posted  on  the 
same  display  page,  using  the  same 
tables,  as  similar  capability  being  sold 
by  the  Transmission  Provider,  and  the 
information  must  be  contained  in  the 
same  downloadable  files  as  the 
Transmission  Provider's  own  available 
capability.  A  customer  reselling 
transmission  capacity  without  the  use  of 
an  OASIS  must,  nevertheless,  inform 
the  original  Transmission  Provider  of 
the  transaction  within  the  time  limits 
prescribed  by  §  23.1  ("Procedures  for 
Assignment  of  Transmission  Service") 
of  the  Open  Access  pro  forma  tariff. 

Rehearing  Requests 

CCEM  makes  three  arguments 
regarding  secondary  markets.  First, 
CCEM  argues  that  the  Commission  erred 
by  not  allowing  the  assignee  of 
transmission  capacity,  or  its  agent,  to 
schedule  the  transmission  service 
obtained  in  the  secondary  market. 
Second,  CCEM  argues  that  the 
Commission  should  clarify  that  it  will 
not  impose  onerous  regulations  on 
secondary  market  participants.  Third, 


CCEM  argues  that  the  Commission  erred 
by  not  excluding  customers  receiving 
service  under  pre-Open  Access  tariffs 
from  participation  in  the  secondary 
market  luitil  they  agree  to  comply  with 
the  Open  Access  pro  forma  tariff.'* 

Commission  Conclusion 

CCEM's  arguments  relate  more  to  our 
findings  in  Order  No.  888  than  to  the 
OASIS  Final  Rule.  Accordingly,  we 
incorporate  here  our  findings  that  we 
explain  in  greater  detail  in  Order  No. 
888-A.  First,  the  Open  Access  pro 
forma  tariff  does  not  prohibit  the 
assignee  of  transmission  capacity  from 
scheduling  transmission  service  with 
the  Transmission  Provider.  Second,  the 
issues  raised  by  CCEM  with  respect  to 
the  regulation  of  resellers  into  the 
secondary  market  are  fact  specific  and 
we  will  decide  them  on  a  case-by-case 
basis.  Third,  we  reject  CCEM's  argument 
that  customers  receiving  service  under 
pre-Open  Access  tariffs  should  be 
excluded  from  participation  in  the 
secondary  market  until  they  agree  to 
comply  with  the  Open  Access  pro  forma 
tariff. 

8.  Masking  of  Service  Request 
Information 

Section  37.6(e)(l)(ii)  of  the  OASIS 
Final  Rule  requires  the  Responsible 
Party  to  post  certain  information  about 
the  status  of  the  request.  In 
§  37.6(e)(l)(iii)  of  the  OASIS  Final  Rule, 
the  Commission  allowed  the  parties  to 
mask  the  identity  of  the  requester 
during  the  negotiation  period  and  for  30 
days  after  the  request  is  accepted, 
denied  or  withdrawn. 

Under  §  37.6(e)(1)  and  §  37.6(e)(3),  all 
requests  for  transmission  service  and  all 
transmission  service  curtailments  or 
interruptions  must  be  posted  on  the 
Transmission  Provider's  OASIS  in 
accordance  with  the  terms  of  the 
Transmission  Provider's  tariff.''  Under 
the  OASIS  Final  Rule,  parties  to  these 
transactions  were  allowed  to  request 
that  their  identities  be  masked  for  30 
days.  See  §§37.6(e)(l)(iii)  and 
37.6(e)(3)(i). 

Rehearing  Requests 

APPA  argues  that  the  Commission 
erred  in  permitting  Transmission 
Providers  to  withhold  critical  market 
information  about  requests  for 
transmission  and  ancillary  services. 
APPA  and  Blue  Ridge  believe  that  the 
30-day  masking  period  for  the  identity 
of  the  requester  is  inappropriate.  They 


claim  that  the  Commission  failed  to 
require  posting  of  the  price,  quantity, 
and  any  other  relevant  terms  or 
conditions  associated  with  a  request  for 
service  at  the  time  when  the  provider 
accepts  the  request.  They  argue  that 
withholding  the  precise  terms  of  a 
proposed  transaction  and  the  identity  of 
parties  denies  other  market  participants 
the  opportunity  to  make  informed 
decisions,  is  potentially  discriminatory, 
and  inefficient.  They  argue  that  data 
provided  30  days  later  are  of  little  use 
to  market  participants.'* 

CCEM  identifies  an  apparent  conflict 
between  the  OASIS  regulations  and 
OASIS  Final  Rule  preamble  on  the 
posting  of  denials.  It  asks  the 
Commission  to  clarify  that  Transmission 
Providers  need  not  post,  for  reasons 
other  than  those  related  to  ATC,  the 
reason  for  any  denial  of  transmission 
service  on  an  OASIS.  A  requester  can, 
however,  request  a  fuller  explanation." 

EEI  eirgues  that  masking  the  identities 
of  requesters  should  not  apply  to  system 
operators.  EEI  argues  that  system 
operators  need  to  know  all  the  parties  to 
a  transaction  to  ensure  reliability  and  to 
ensure  equity  in  the  treatment  t)f 
customers.*" 

NE  Public  Power  District  argues  that 
certain  provisions  in  the  Final  Rule 
dealing  with  confidentiality  (i.e., 
§§37.6(e)(l)(iii)  and  37.6(e)(3)(i))  are  in 
conflict  with  Nebraska  state  law.  NE 
Public  Power  District  explains  that  it  is 
subject  to  state  freedom  of  information 
laws  and  must  disclose  commercially 
sensitive  information  such  as  the 
identity  of  a  customer  seeking 
transmission  service,  unless  the 
information  constitutes  an  exempt  trade 
secret.*'  NE  Public  Power  District 
maintains  that  utilities  subject  to  local 
freedom  of  information  laws  should  be 
given  the  option  to  conform  their 
conduct  to  those  laws. 

Commission  Conclusion 

We  agree  with  APPA  that  the  masking 
provision  should  be  dropped  and  we  are 
amending  our  regulations  accordingly. 
We  are  making  this  decision  as  part  of 
our  new  discounting  policy,  that  we 
explain  more  fully  above  and  in  Order 
No.  888-A.  Consistent  with  this  finding, 
we  request  that  the  How  Working  Group 
eliminate  any  references  in  the 
Standards  and  Protocols  document  to 
masking  the  identities  of  parties  (e.g., 
§  4.3.7(b)).  This  should  be  done  in 
concert  with  the  report  to  be  submitted 


^CCEM  Rehearing  Request  at  pp.  6-7. 

'"The  issue  of  the  timing  of  when  requests  for 
transmission  service,  responses  thereto, 
curtailments,  and  interruptions  must  be  posted  on 
the  OASIS  is  discussed  in  section  rV.C.9  below. 


'"APPA  Rehearing  Request  at  pp.  19-21  and  Blue 
Ridge  Rehearing  Request  at  p.  39. 

^(XEM  Rehearing  Request  at  pp.  11-12. 

•OEEI  Rehearing  Request  at  p.  49. 

*>  NE  Public  Power  District  Rehearing  Request  at 
p.  14. 
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no  later  than  June  2,  1997.  Moreover. 
EEl's  concern  that  the  masking  of 
parties'  identities  would  apply  to 
system  operators  is  now  moot.  NE 
Public  Power  District's  concerns  are  also 
moot. 

We  agree  with  CCEM  that  language  in 
the  preamble  of  the  OASIS  Final  Rule 
can  be  interpreted  as  being  inconsistent 
with  the  requirement  in  §  37.6(e)(2)(i)  to 
provide  the  reasons  why  requests  for 
service  are  denied.  However,  consistent 
with  the  Commission's  new  discounting 
policy,  we  will  interpret  §  37.6(e)(2)(i)  to 
require  Transmission  Providers  to  post 
the  reasons  for  a  denial  of  a  request  for 
service  on  the  OASIS  for  review  by  all 
OASIS  users. 

We  will  also  take  this  opportunity  to 
clarify  that  §  37.6(e)  applies  not  only  to 
requests  for  transmission  service,  but 
also  to  requests  for  ancillary  service. 
Although  this  was  the  intent  of  the 
OASIS  Final  Rule,  it  was  not  clearly 
stated.  We  will  make  the  necessary 
revisions  to  make  this  clear. 

9.  Requests  for  Service  Made  on  the 
OASIS  During  Phase  I 

On  December  23,  1996,  the  How 
Working  Group  filed  a  letter  requesting 
clarification  of  whether  the  Commission 
intended,  in  the  OASIS  Final  Rule,  to 
require  that  the  OASIS  serve  as  a  "next 
hour"  reservation  tool  during  Phase  1  of 
OASIS  implementation.  The  letter 
stated: 

It  was  the  interpretation  of  the  How 
Working  Croup  that  a  Provider  would  accept 
reservation  requests  after  2  p.m.  of  the 
preceding  day.  only  if  practical.  Otherwise, 
these  requests  would  bie  accepted  off-line  and 
posted  after-the-fact.  It  was  our  view  that 
"next  hour"  functionality  was  not  feasible  in 
Phase  1. 

In  response,  the  Commission  issued  an 
order  explaining  that  the  OASIS  Final 
Rule  makes  a  clear  distinction  between 
reserving  transmission  service  and 
scheduling  transmission  service.*^  The 
Commission  further  explained  that  the 
Phase  1  OASIS  regulations  create  a 
mechanism  for  making  reservations  of 
transmission  service,  while  the 
inclusion  of  energy  scheduling  as  part  of 
the  OASIS  requirements  was  left  as  a 
Phase  2  OASIS  issue.  Nevertheless,  the 
Commission  acknowledged  that  "for 
near-term  transactions,  the  distinction 
between  scheduling  and  reservations 
tends  to  blur."  This  left  the  problem 
raised  by  the  How  Working  Group's 
letter.  To  wit, 

|t|he  OASIS  regulations  provide,  at  18C.F.R. 
§  37.6(e)(1),  that  "la|ll  requests  for 

*-  Stv  Open  .Access  Same-lime  Inrormalion 
System  and  Standards  of  Conduct,  77  FERC 
161.335  al  62.491  (1996)  (Clanfying  Order). 


transmission  services  offered  by 
Transmission  Providers  under  the  pro  forma 
tariff  must  he  made  on  the  OASIS." 
NotwithsUnding  the  clear  language  of  this 
regulation,  the  How  Working  Group  would 
like  to  accommodate  requests  for  service, 
made  after  2:00  p.m.  of  the  day  preceding  the 
commencement  of  such  service,  off  the 
OASIS  and  states  that  it  is  not  feasible  to 
handle  such  requests  on  the  OASIS  during 
Phase  1.  l»'| 

To  resolve  this  difficulty,  the 
Commission  clarified  in  a  recent  order 
that, 

during  Phase  I,  a  request  for  transmission 
service  made  after  2:00  p  m.  of  the  day 
preceding  the  commencement  of  such 
service,  will  be  "made  on  the  OASIS"  if  it 
is  made  directly  on  the  OASIS,  or.  if  it  is 
made  by  facsimile  or  telephone  and  promptly 
(within  one  hour)  posted  on  the  OASIS  by 
the  Transmission  Provider.  In  all  other 
circumstances,  requests  for  transmission 
service  must  be  made  exclusively  on  the 
OASIS.  I  "I 

As  part  of  the  Commission's  revised 
discount  policy,  see  discussion  in 
Section  IV.G.6  and  Order  No.  888-A,  we 
have  required  Transmission  F*roviders  to 
post  requests  for  transmission  and 
ancillary  services,  including  requests  for 
discounts,  on  the  OASIS  prior  to  taking 
action  on  those  requests."^  This  policy 
applies  to  all  requests  for  discounts  for 
transmission  and/or  ancillary  service 
with  the  exception  of  requests  for  next- 
hour  service  diuing  Phase  I.** 

For  next-hour  service  requests,  the 
Transmission  Provider,  during  Phase  I. 
must  post  the  request  for  discounted 
service  on  the  OASIS,  as  soon  as 
possible,  but  in  no  event  later  than  one 
hour  after  the  request  for  a  discount  is 
received. 

In  the  event  that  a  discount  is  being 
requested  for  ancillary  services  that  are 
not  in  support  of  a  basic  transmission 
service  being  offered  by  the 
Transmission  Provider,  this  need  not  be 
posted  on  the  OASIS."^ 

10.  Delay  in  Posting  Requests  for  Hourly 
Transmission  Service  and  Schedule 
Information 

Section  37.6(e)  requires  a 
Transmission  Provider  to  post  on  the 


«"  Letter  dated  December  23.  1996  from  the  How 
Working  Group.  The  2:00  p.m.  deadline  is 
consistent  with  §  14.6  of  the  Open  Access  pro  forma 
tariff,  which  provides:  "Schedules  for  Non-Firm 
Point-to-Point  Transmission  Service  must  be 
submitted  to  the  Transmission  Provider  no  later 
than  2:00  p.m.  .   .   .  of  the  day  prior  to 
commencement  of  such  service.  Schedules 
submitted  after  2:00  p  m.  will  be  accommodated,  if 
practicable."  See  Clarifying  Order,  77  FERC  at 
62.492.  n.4 

**ld.  (Emphasis  in  original). 

"S«f§37  6<e)(l)(i). 

•»S«f§37.6(e)(l)(ii). 

<nSee§37.6(e)(1)(iii) 


OASIS  requests  for  transmission  service 
that  is  offered  by  that  Transmission 
Provider  under  its  Open  Access  pro 
forma  tariff,  in  accordance  with  its 
tariff,  the  FPA,  and  Commission 
regulations.  Section  37.6(f)  requires 
information  about  transmission  service 
schedules  to  be  recorded  and  available 
for  download  from  the  OASIS.  This 
information  must  be  available  within 
seven  calendar  days  of  when  the  service 
is  scheduled. 

Rehearing  Requests 

CCEM  requests  that  the  Commission 
clarify  that  Responsible  Parties  must 
post  requests  for  hourly  firm  and 
nonfirm  transmission  within  the  next 
hour  following  the  request.** 

APPA  and  Blue  Ridge  argue  that  the 
seven-day  delay  in  posting  transmission 
schedule  data  is  potentially 
discriminatory  and  makes  the  data 
meaningless  for  hourly  or  daily 
transactions.  They  ask  that  Responsible 
Parties  post  schedule  information  when 
they  update  postings  of  ATC  or,  at 
latest,  when  service  begins.*' 

Commission  Conclusion 

The  OASIS  regulations  currently  do 
not  specify  how  soon  the  Responsible 
Party  must  post  a  request  for  service 
after  it  is  received.  However,  under  our 
new  discounting  policy  we  are  requiring 
such  postings  to  be  made  prior  to  the 
Transmission  Provider  responding  to 
the  request.  Moreover,  although  we  are 
not  adopting  a  specific  time  period  for 
such  postings,  as  requested  by  CCEM, 
we  are  adding  a  requirement  that  all 
such  postings  be  made  on  a  comparable 
basis,  to  prevent  discriminatory 
practices. 

The  Phase  I  OASIS  is  a  transmission 
information  and  service  application 
system.  The  Commission  accepts  the 
industry's  position  that  including 
scheduling  of  transmission  service  in 
the  Phase  I  OASIS  is  not  possible.  The 
Commission  strongly  encourages  the 
industry  to  consider  including 
transmission  service  scheduling  in 
Phase  11  of  the  OASIS. 

The  reporting  of  schedule  information 
serves  the  same  purpose  as  the  audit 
information  [i.e..  to  document 
discriminatory  practices).  The 
Commission  does  not  intend  schedule 
information  to  supplement  ATC 


"CCEM  Rehearing  Request  at  pp.  4-5.  We  note 
that  CCEMs  rehearing  request  regarding  hourly 
firm  transmission  service  is  misplaced.  The 
Commission  has  rejected  hourly  firm  point-to-point 
transmission  service  as  a  mandatory  service  to  be 
provided  under  the  Open  Access  pro  forma  tariff. 
See  Order  No  888.  FERC  Stats  h  Regs,  at  31.752. 

»»  APPA  Rehearing  Request  at  p.  23  and  Blue 
Ridge  Rehearing  Request  al  p.  40. 


postings  on  a  same-time  basis  during 
Phase  I. 

11.  Liability  for  Accuracy  of  ATC/TTC 
Estimates 

In  the  OASIS  Final  Rule,  the 
Commission  found  that  the 
responsibility  for  assuring  the  reliability 
and  accuracy  of  data  supplied  by  third 
parties  rests  with  those  third  parties  and 
not  with  the  public  utility  that  posts  this 
information  on  the  OASIS  as  an 
accommodation.^  As  to  the  accuracy  of 
a  Transmission  Provider's  own 
estimates  of  its  ATC  and  TTC,  the 
OASIS  Final  Rule  provides  that 
Transmission  Providers  are  required  to 
post  the  amounts  "expected  to  be 
available"  (§  37.6(b))  but  does  not 
directly  address  whether  (and  to  what 
extent)  Transmission  Providers  are 
liable  for  the  accuracy  of  good  faith 
estimates  made  in  accordance  with 
prescribed  procedures. 

Rehearing  Request 

CSW  argues  that  Transmission 
Providers  should  not  be  liable  for  the 
accuracy  of  ATC  &  TTC  estimates  made 
in  good  faith  and  in  accordance  with  the 
company's  published  procedures." 

Commission  Conclusion 

As  further  discussed  in  Order  No. 
888-A,  the  Commission  will  not  revise 
the  Open  Access  pro  forma  tariff,  as 
requested  by  CSW,  to  provide  that  a 
Transmission  Provider  will  not  be  liable 
for  errors  in  an  estimate  made  in  good 
faith  or  in  accordance  with  its  published 
procedure,  because  we  believe  that  a 
utility  should  have  the  same  liability 
standard  for  operating  an  OASIS  as  it 
has  for  its  other  operations.'^ 

H.  Section  37.7 — Auditing  Tmnsmission 
Service  Information 

The  OASIS  regulations  require  that  all 
OASIS  database  transactions,  except 
"want  ads"  and  "other 
communications",  are  to  be  stored  and 
remain  available  for  download  for  90 
days.  After  90  days,  the  audit  data  are 
available  on  request  for  three  years. 

Rehearing  Requests 

EEI  argues  that  the  retention  period 
for  audit  data  retained  under  §  37.7(b)  is 
excessive  and  should  be  reduced  from 
90  days  to  7  days.  EEI  argues  that, 
beyond  7  days,  the  data  could  be 
provided  off-line,  upon  request.'^ 


"See  IB  CFR  $  37.6(g)(2)  and  OASIS  Final  Rule. 
61  FR  at  21.755. 

<>  CSW  Rehearing  Request  at  pp.  2-6. 

*'5ee,  e.g.,  Texas  Eastern  Transmissioa 
Corporation.  62  FERC1  61.015  at  61.107  (1993). 

«VEEI  Rehearing  Request  at  p.  52. 


Similarly,  EPRI/NERC  Working  Group 
(with  APPA  dissenting)  argues  that  the 
Commission  should  reduce  the  on-line 
availability  of  the  ATC/TTC  data  in  the 
audit  file  from  90  to  10  days.  They  claim 
that  the  longer  time  limit  is  burdensome 
and  unfeasible  and  suggest  making  the 
data  available  off-line.** 

Conunission  Conclusion 

The  Commission  agrees  with  the 
proposal  of  the  EPRI/NERC  Working 
Group  majority  that  we  should  reduce 
the  amount  of  time  that  the  audit  file 
remains  on-line.  However,  we  believe 
that  ten  days  may  not  be  long  enough 
to  provide  OASIS  users  with  sufficient 
time  to  evaluate  these  data.  In  oiu- 
judgment,  20  calendar  days  is  a  period 
that  will  allow  OASIS  users  who  wish 
to  do  so  adequate  time  to  find  and 
dowrnload  these  data  (even  allowing  for 
weekends  or  holidays)  without  unduly 
burdening  Transmission  Providers. 
Therefore,  we  will  modify  the 
regulations  at  §  37.7(b)  to  shorten — from 
90  to  20  days — the  time  during  which 
ATC/TTC  postings  must  remain 
available  on  the  OASIS  for  download. 
The  data  will,  however,  remain 
available  (upon  request)  for  three  years 
irova  the  date  on  which  they  are  first 
posted. 

We  will  take  this  opportimity  to 
correct  an  omission  in  §  37.6(g)(3).  As 
written,  this  provision  currently  does 
not  specify  the  retention  period  for 
notices  of  employee  transfers.  We  will 
correct  this  omission  by  specifying  that 
the  posting  requirements  for  notices  of 
employee  transfers  are  the  same  as  those 
provided  in  §  37.7  for  audit  data 
postings.  We  request  that  the  How 
Working  Group  propose  the  necessary 
template  (for  notices  of  employee 
transfers)  to  be  included  in  the 
Standards  and  Protocols  document. 

We  also  will  take  this  opportunity  to 
clarify  that  the  audit  data  required  to  be 
made  available  for  three  years  imder 
§  37.7(b)  are  to  be  made  available  upon 
request  for  download  in  the  same 
electronic  form  as  used  when  they 
originally  were  posted  on  the  OASIS. 

/.  Standards  and  Communication 
Protocols 

1.  CCEM's  Suggested  Changes  to  the 
Standards  and  Protocols  Dociunent 

The  OASIS  Final  Rule  was 
accompanied  by  a  Standards  and 
Protocols  document,  revised  on 
September  10,  1996,  to  help  ensure  that 
each  OASIS  will  provide  information  in 
a  uniform  manner.*^  The  publication 


details  the  Phase  I  requirements  for 
technical  issues  related  to  the 
implementation  and  use  of  an  OASIS 
(i.e.,  a  compilation  of  OASIS  standards 
and  communication  protocols). 

Rehearing  Request 

CCEM  argues  that  the  Commission 
should  clarify  certain  technical  aspects 
of  the  templates  in  the  OASIS  Standards 
and  Protocols  document.  We  will 
discuss  these  various  suggested 
revisions  separately. 

a.  Service  Request  Priorities 

The  Open  Access  pro  forma  tariff 
requires  Transmission  Providers  to 
respond  to  customer  requests  fcH-  point- 
to-point  service  within  a  certain  time 
limit  depending  on  the  type  of  service 
requested.'*  The  OASIS  Standards  and 
Protocols  document  states  that  "[ilf  a 
purchase  request  is  approved  by  the 
Seller,  then  it  must  be  again  confirmed 
by  the  Customer.  Once  the  customer 
confirms  an  approved  purchase,  a 
reservation  for  those  services  is 
considered  to  exist,  luiless  later  the 
reservation  is  reassigned  or 
displaced."'"' 

Rehearing  Request 

OCEM  asks  the  Conunission  to  clarify 
priorities  between  competing  requests 
for  service.  They  also  ask  that 
Transmission  Customers  be  allowed  to 
confirm  a  purchase  request  before  it  has 
been  approved  by  the  "Transmission 
Provider.'* 

EPRI/NERC  Working  Group  requests 
that  the  Commission:  (1)  sjiecify  a  time 
limit  for  customer  confirmation  of 
accepted  requests  for  service;  (2) 
eliminate  the  confirmation  step;  or  (3) 
handle  confirmation  limits  in  umbrella 
service  agreements." 

Conunission  Conclusion 

The  requirement  that  a  customer 
confirm  its  request  for  service  appears 
in  the  OASIS  Standards  and  Protocols 
document  (and  not  in  the  Open  Access 
pro  forma  tariff  or  18  CFR  Part  37). 
Although  the  easiest  approach  might  be 
to  eliminate  the  confirmadon  step,  the 
Commission  is  reluctant  to  modify  the 
OASIS  Standards  and  Protocols 
document  at  this  late  date.  The 
Commission  is  also  reluctant  to  specify 
confirmation  time  limits  without  first 
soliciting  the  views  of  representative 
industry  segments.  Accordingly,  the 


«*  EPRI/NERC  Working  Group  Rehearing  Request 
at  pp.  9-10. 
*>  See  supra  note  4. 


''See  Open  Access  pro  forma  tariff  at  §S  17.5  and 
18.4. 

^  See  Standards  and  Protocols  document  at 
§  3.6(b). 

'•CCEM  Rehearing  Request  at  p.  7. 

''EPRI/NERC  Working  Croup  letter  dated  |uly  3, 
1996  at  pp.  1-2. 
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Commission  requests  that  the  industry 
address  this  issue  as  part  of  the  Phase 
n  report  due  on  or  before  August  4. 
1997. 

As  to  EPRI/NERC  Working  Group's 
suggestion  of  handling  confirmation 
limits  in  umbrella  service  agreements, 
we  find  this  acceptable,  for  the  time 
being,  as  long  as  Transmission  Providers 
treat  all  customers,  including  their  own 
wholesale  merchant  employees, 
comparably. 

b.  Clarification  of  the  Requirement  to 
Post,  Upload,  and  Download 
Information 

In  the  OASIS  Final  Rule,  the 
Commission  discussed  the  necessity  for 
Hypertext  Mark-up  Language  (HTML) 
screen  displays  and  stated  that  this 
information  also  needed  to  be  made 
available  for  downloading.'*'  The 
Commission  also  required  OASIS  sites 
to  be  set  up  in  a  manner  that  will  allow 
customers  to  upload  certain  information 
to  OASIS  nodes. 

Rehearing  Request 

CCEM  requests  that  the  Commission 
clarify  that  when  the  OASIS  Final  Rule 
makes  an  individual  reference  to 
"uploading",  "downloading",  or 
"posdng"  requirements  (without 
expressly  making  a  reference  to  all  three 
of  these  requirements),  the  Commission, 
nevertheless,  intended  to  require,  as 
appropriate,  a  collective  requirement  to 
upload,  download,  and  post  the 
information  at  issue.  CCEM  points  out 
that  uploading  and  downloading  are 
computer  to  computer  transactions, 
while  posting  is  an  on-line  function. 
CCEM  argues  that,  in  order  for  the 
OASIS  system  to  funcdon  effectively  in 
providing  open  access  Transmission 
Customers  with  information  through 
electronic  means,  uploading  and 
downloading  should  always  be  required 
as  an  alternative  to  comparable  on-line 
services."" 

Commission  Conclusion 

Section  4.3.1  of  the  revised  Standards 
and  Protocols  document,  issued 
subsequent  to  CCEM's  request,  specifies 
what  type  of  information  may  be 
uploaded  to,  or  downloaded  from, 
OASIS  nodes.  Thus,  CCEMs  goal  of 
clarifying  the  requirements  for 
uploading,  downloading,  and  posting 
has  been  met.  We,  therefore,  find  that  it 
is  not  necessary  to  broadly  reinterpret 
the  terms  used  in  the  OASIS  Final  Rule, 
as  urged  by  CCEM. 


c.  Sequence  of  Data  Elements  Appearing 
in  Templates 

Section  4.2.4.2  of  the  revised 
Standards  and  Protocol  document 
discusses  the  format  of  downloadable 
files.  The  narraUve  in  §4.2.4.2  2.d 
states: 

The  DATA— ROWS  record  contains  the 
number  of  data  records  following  the 
COLUMN— HEADERS.  The  COLUMN- 
HEADERS  record  contains  the  template 
element  name  for  each  Geld  that  is  required 
in  the  Template,  in  the  exact  order  as  listed 
in  the  Template.  •   *   * 

The  Template  information  then  follows  as 
records  which  corresjjond  one-to-one  with 
the  column  headings. 

Rehearing  Request 

CCEM  requests  clarification  that  the 
data  elements  that  make  up  the 
templates  in  the  Standards  and 
Protocols  dociunent  are  fixed  in 
sequence  and  in  number.  CCEM  argues 
that  because  computer  systems  will  be 
established  on  the  basis  of  the  templates 
outlined  in  the  Standards  and  Protocols 
document,  including  the  sequence  of 
templates  and  the  number  of  data 
elements,  it  is  important  that  the  order 
of  the  data  provided  in  the  templates 
not  be  shuffled.  Otherwise,  problems 
may  occur  in  the  transfer  and  receipt  of 
information  between  computer 
systems.'"^ 

Commission  Conclusion 

To  avoid  any  possible  confusion,  we 
hereby  clarify  that  the  Standards  and 
Protocols  document  requires  that  the 
data  elements  in  the  templates  are  fixed 
in  sequence  and  number,  and  are  not  to 
differ  from  OASIS  node  to  OASIS  node. 
However,  the  Conunission  will  continue 
to  order  revisions  to  the  Standards  and 
Protocols  document  periodically  (thus 
implementing  across-the-board  changes 
to  the  templates  for  all  OASIS  nodes),  as 
necessary. 

2.  Standardized  Format  for  Electronic 
Tariff  Filings 

In  the  OASIS  Final  Rule,  the 
Comnussion  foimd  that  utilities  must 
provide  tariff  downloads  bom  their 
OASIS  sites  in  the  same  format  that  they 
use  to  file  their  tariffs  with  the 
Commission.  Order  No.  888  permitted 
tarifi  filings  to  be  in  any  word  processor 
format. 

Rehearing  Request 

APPA  argues  that  the  standardized 
electronic  format  for  tarifi^s  needs  to  be 
specified  and  recommends  the  use  of 
eidier  ASCII  or  HTML.'o^ 


Conunission  Conclusion 

The  Commission's  order  clarifying 
Order  Nos.  888  and  889  compliance 
matters  resolved  the  issue  raised  by 
APPA  by  requiring  that  tariffs  be  filed 
in  either  Wordperfect  5.1/5.2  or  ASCII 
format."**  However,  in  the  near  futiu«, 
the  Commission  expects  to  adopt 
another  standard  word  processor  for  its 
own  uses  (i.e.,  Wordperfect  6.1).  The 
Commission  will,  therefore,  modify  the 
finding  in  the  Clarifying  Order  to  accept 
postings  of  tariff  filings  on  the  OASIS  in 
the  ASCII  format  or  in  whatever 
standard  word  processor  format  is 
currenUy  authorized  by  the  Commission 
for  its  own  uses.'°'  Once  posted,  a  tariff 
posting  will  remain  available  for 
download  in  its  original  format. 

3.  Company  Codes  and  Identification 
Displays 

In  die  OASIS  Final  Rule,  die 
Commission  required  the  use  of  "DUNS 
numbers"  to  identify  transmission 
owning  utilities  and  customers  on 
OASIS  nodes. '«>* 

Rehearing  Requests 

APPA  argues  that,  notwithstanding 
claims  to  the  contrary,  the  use  of  DUNS 
numbers  could  result  in  costs  being 
incurred  by  OASIS  users.  APPA  also 
argues  that,  because  Dun  &  Bradstreet 
also  owns  Moody's  Investors  Services, 
DUNS  numbers  may  somehow  allow 
Dun  &  Bradstreet/Moody's  customers  to 
obtain  access  to  confidential 
information  about  APPA  members. 
Accordingly,  APPA  requests  that  the 
Commission  use  the  EIA  (Energy 
InformaUon  Agency)  UCode  in  lieu  of 
DUNS  numbers  to  identify  transmission 
owning  utilities  and  OASIS 
customers.'"^ 

CCEM  requests  that  the  Commission 
clarify  that  when  information  is 
uploaded  and  downloaded,  the  DUNS 
number  identification  of  the  parties  be 
the  only  field  required  to  idenUfy  a 
company.  CCEM  also  requests 
clarification  that  the  Commission 
require  that  for  purposes  of  the  HTML 
displays,  the  minimum  data  element  to 


■•See  OASIS  Final  Rule.  61  FR  al  21.756. 
'••CCEM  Rehearing  Request  a(  p.  12. 


'"»Jd. 

■■»  APPA  Rehearing  Request  at  p.  25. 


">*  Promoting  Wholesale  Competition  Through 
Open-Access  Non-Discrijninatory  Transmission 
Services  by  Public  Utilities  and  Recovery  of 
Stranded  Costs  by  Public  IJtilities  and  Transmitting 
Utilities.  Open  Access  Same-Time  Information 
System  and  Standards  of  Conduct.  Order  Clarifying 
Order  Nos.  8«8  and  S89.  76  FERC  1 61 ,009  at  (ii  .026 
(1996)  {Clanfying  Order). 

""A  review  of  CIPS.  or  any  successor,  will  show 
what  standard  word  prt>cessor  is  currently 
authorized  by  the  Commission  for  its  own  uses. 

i"»"Din>JS  numbers"'  refer  to  the  Data  Universal 
Numbering  System,  maintained  by  Dun  and 
Bradstreet. 

|<"  APPA  Rehearing  Request  at  p.  25. 


be  displayed  should  be  the  company's 
alias/initials.'"* 

In  addition,  CCEM  requests  that 
Transmission  Providers  be  required  to 
maintain  an  additional  display 
containing  a  cross-reference  of  DUNS 
number,  full  company  name,  and  alias/ 
initials.  CCEM  argues  that  the  cross- 
reference  will  reduce  confusion  on  the 
OASIS. 'o* 

Conunission  Conclusion 

The  industry-wide  Internet  site  on  the 
WWW  (http:/www.tsin.com)  reports 
that  Dun  &  Bradstreet  will  issue  DUNS 
numbers  at  no  charge  and  provides 
instructions  and  procedures  for 
applying  for  a  DUNS  number  at  no  cost. 
This  representation  is  consistent  with 
our  experience  in  issuing  DUNS 
numbers  for  natural  gas  pipelines  and 
their  customers.  We,  therefore,  find 
APPA's  concerns  about  the  costs  of 
DUNS  numbers  to  be  unwarranted. 

As  to  APPA's  concern  about  DUNS 
numbers  somehow  giving  Moody's 
customers  unrestricted  access  to 
otherwise  restricted  informaUon,  we  do 
not  find  this  concern  convincing.  The 
Commission  has  several  years" 
experience  with  requiring  the  use  of 
DUNS  numbers  for  similar 
identification  purposes  in  the  natural 
gas  pipeline  industry  and  has  not 
received  any  complaints  along  these 
lines. 

We  decline  to  adopt  CCEM's  proposal 
concerning  identification  fields  and  a 
data  element  displays.  The  industry  is 
in  the  midst  of  implementing  OASIS 
standards  and  we  are  reluctant  to 
modify  the  Standards  and  Protocols 
document  at  this  time  unless  there  is  a 
serious  need  for  the  modification. 
CCEM's  proposal  is  one  that  may 
somewhat  improve  the  efficiency  of 
OASIS  operations,  but  an  OASIS  cdn 
operate  without  it,  and,  with 
experience,  other  solutions  may  prove 
preferable.  We  request  that  the  industry 
consider  CCEM's  proposal  when 
developing  standards  for  OASIS  Phase  il 
implementadon. 

We  agree  with  CCEM  that  an 
additional  display,  such  as  a  cross- 
reference  of  possible  business  partners 
and  their  various  identification  codes 
and  symbols,  would  greatly  enhance  the 
industry's  ability  to  transact  business. 
Subsequent  to  CCEM's  request,  the 
"TSIN"  WWW  site  began  providing 
such  a  cross-reference.  As  long  as  this 
Internet  site  continues  to  provide  this 
information  for  the  entire  industry, 
there  is  no  need  for  individual 
Transmission  Providers  to  do  so. 


4.  Common  Location  Codes 

In  the  preamble  to  the  OASIS  Final 
Rule,  we  stated  that  we  were 
abandoning  the  proposal  in  the  RIN 
NOPR  to  require  that  the  OASIS 
incorporate  a  system  for  location  codes. 
We  requested  that  the  industry  continue 
its  efforts  to  develop  a  common  naming 
convention  to  be  implemented  as  soon 
as  practicable. 

Rehearing  Request 

CCEM  argues  that  the  Commission 
should  modify  the  OASIS  Final  Rule  to 
include  a  requirement  that 
Transmission  Providers  provide  a 
downloadable  on-line  listing  of  all  PORs 
and  PODs  that  includes  point  name, 
point  alias,  and  point  code.  CCEM  also 
requests  that  when  downloading  this 
information,  the  customer  should  have 
the  ability  to  download  only  those 
aspects  of  the  listing  that  have  changed 
over  a  user-defined  time  period."" 

Conunission  Conclusion 

After  CCEM  filed  its  rehearing 
request,  the  Standards  and  Protocols 
document  was  revised  to  require  that 
this  information  be  provided. ' ' ' 

5.  Time  by  Which  Hourly  Postings  Must 
be  Made  Available 

The  OASIS  Final  Rule  requires  that 
updates  of  hourly  postings  under 
§  37.6(b)(3)(i)(C)(2)  are  to  be  made  on 
the  hour. 

Rehearing  Request 

CCEM  requests  that  the  Commission 
clarify  that  all  hourly  postings  will  be 
available  no  later  than  "on  the  hour." 
CCEM  argues  that  these  requirements 
will  be  critical  if  computer-to-computer 
interfaces  are  to  be  accomplished  with 
reliability  and  comparabilify.'  '^ 

Comnussion  Conclusion 

Subsequent  to  CCEM's  request,  the 
Commission  issued  a  revised  Standards 
and  Protocol  document  that  defines 
permissible  deviations  from  the  hourly 
posting  requirement.  "3  The 
Transmission  Provider's  most  recent 
transmission  services  information  must 
be  available  on  the  OASIS  node  within 
five  minutes  of  its  required  posting  time 
at  least  98  percent  of  the  time.  The 
remaining  two  percent  of  the  time,  the 
transmission  services  information  must 
be  available  within  ten  minutes  of  its 
scheduled  posting  time."*  We  are 


""CCEM  Rehearing  Request  al  p.  13. 


"Old. 

'  ■ '  See  Standards  and  Protocols  document  at 
§4.3.5. 

'I2CCEM  Rehearing  Request  at  p.  13. 

' ' '  See  supra  note  4. 

"'See  Standards  and  Protocols  document  al 
9  5.7. 


satisfied  with  the  resolution  of  this  issue 
in  the  revised  Standards  and  Protocols 
document,  at  least  for  the  time  being. 
However,  the  industry  may  want  to 
address  this  issue  again,  in  Phase  II, 
after  it  has  more  experience  transacting 
business  on  the  OASIS. 

/.  Mechanism  for  Recovering  Oasis 
Expenses 

In  the  preamble  to  the  OASIS  Final 
Rule,  the  Commission  concluded  that  it 
is  appropriate  that  all  wholesale 
Transmission  Customers  and  all 
unbundled  retail  Transmission 
Customers  pay  a  share  of  OASIS 
development  costs  in  their  rates.  The 
costs  of  developing  an  OASIS  are  to  be 
included  in  unbundled  transmission 
rates  with  variable  costs  of  operating  an 
OASIS  to  be  recovered,  to  the  extent 
possible,  in  usage  fees.  Recovery  of 
OASIS  costs  is  left  to  individual  rate 
proceedings."' 

Rehearing  Requests 

EEI  argues  that  the  costs  of  operating 
an  OASIS  should  be  recoverable  in 
supplements  that  the  Transmission 
Providers  file  to  their  rate  schedules  on 
a  company-specific  basis.  They  ask  that 
Transmission  Providers  not  be  required 
to  amend  their  approved  tariffs  to  seek 
recovery  of  OASIS  expenses.  They  argue 
that  refiling  would  be  a  problem 
because  it  would  entail  unnecessary 
expenses,  because  the  level  of  such 
expenses  is  subject  to  change,  and 
because  the  OASIS  requirements  are  - 
still  evolving  and  the  systems  are  not 
yet  complete."* 

Conunission  Conclusion 

EEI  is  asking  the  Commission  to  allow 
utilities  to  automatically  adjust  their 
transmission  rates  to  recover  their 
OASIS  costs  without  filing  for  a  change 
in  rates.  The  Commission  has  allowed 
this  sort  of  automatic  rate  adjustment  for 
fuel  costs  through  fuel  adjustment 
clauses,  but  only  because  fuel  costs  are 
a  significant  portion  of  total  costs  and 
can  be  volatile.  OASIS  costs  are  neither. 
We  deny  EEI's  request 

K.  Section  37.8 — Implementation 
Schedule:  Phases 

Order  No.  889  provided  that  all  of  the 
requirements  prescribed  in  the 
standards  of  conduct  were  to  be 
complied  with  and  Phase  I  OASIS  sites 
meeting  all  the  requirements  of  the 
OASIS  Final  Rule  were  to  be  in 
operation  by  Noveihber  1,  1996."^  This 
compliance  schedule  later  was  modified 


'"Sec OASIS  Final  Rule.  61  FR  at  21.760-61. 
"*E1S1  Rehearing  Request  at  pp.  5^-55. 
••^  See  OASIS  Final  Rule.  61  FR  at  21.764. 
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(in  response  to  a  request  from  the  How 
Working  Group  for  a  two-step  time 
extension)  with  full  compliance 
required  by  January  3.  1997.' i*  Thus, 
the  date  for  compliance  with  Phase  I 
OASIS  implementation  and  for 
compliance  with  the  standards  of 
conduct  has  elapsed  and  the  language  in 
§  37.8  is  no  longer  accurate,  even  as  a 
record  of  past  events.  We,  therefore,  will 
revise  18  CFR  Part  37  to  delete  this 
provision. 

Rehearing  Request 

Union  argues  that  it  has  been  given 
insufficient  time  to  comply  and  objects 
to  the  requirement  that  OASIS  systems 
must  be  in  place  by  November  1,  1996. 
Union  argues  that  compliance  by  such 
an  early  date  will  require  the  company 
to  incur  a  considerable  effort  and 
expense  and  will  involve  the 
development  of  intricate  electronic 
information  functions,  even  though  the 
operational  requirements  for  OASIS 
sites  have  not  yet  been  completed."' 

Commission  Conclusion 

We  find  Union's  arguments  to  be 
moot.  As  noted  above,  after  Union  filed 
its  request  for  rehearing,  the 
Commission  issued  a  revised  Standards 
and  Protocols  document  that  more  fully 
describes  the  operational  requirements 
of  OASIS  sites,  and  granted  the  request 
from  the  How  Working  Group  for  a  2- 
month  time  extension  for  compliance 
with  the  requirements  of  Order  No.  889. 
Moreover,  the  Commission  invited 
comments  from  interested  persons  prior 
to  issuing  the  revised  Standards  and 
Protocols  document. 

V.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act 
(RFA) '-°  requires  any  proposed  or  final 
rule  issued  by  the  Commission  to 
contain  a  description  and  analysis  of  the 
impact  that  the  proposed  or  final  rule 
would  have  on  small  entities  or  to 
contain  a  certification  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Order  No.  889 
contained  a  certification  under  §  605(b) 
of  the  RFA  that  the  OASIS  Final  Rule 
would  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  RFA . '  ^ ' 


NRECA  challenges  this 
certification. '2^  NRECA  recognizes  that 
OASIS  requirements  do  not  apply 
unless  a  non-public  utility  ofi^ers 
reciprocal  transmission  service.'^' 
However,  NRECA  maintains  that 
business  necessity  will  force  non-public 
utilities  to  file  open  access  tariffs,  and 
thus  subject  themselves  to  OASIS 
requirements,  since,  if  they  do  not, 
"they  will  not  retain  access  over  the 
long-term  to  the  nation's  bulk  power 
transmission  grid — access  they  must 
have  if  they  wish  to  stay  in 
business."  '^* 

In  the  OASIS  Final  Rule,  we  noted 
that  the  entities  that  would  have  to 
comply  with  the  Final  Rule  are  public 
utilities.  However,  the  Commission 
under  appropriate  circumstances  will 
grant  waiver  of  the  Final  Rule 
requirements  to  small  public  utilities. 
Similarly,  it  will  grant  waiver  of  the 
reciprocity  condition  to  small  non- 
public utilities.  As  discussed  earlier,  in 
section  IV.B.3,  the  Commission's  waiver 
policy  follows  the  SBA  definition  of 
small  electric  utility.'^' 

We  disagree  with  NRECA  that  non- 
public utilities  must  publish  open 
access  tariffs  or  forego  access  to  the 
nation's  bulk  power  transmission  grid. 
As  we  noted  in  the  Open  Access  Final 
Rule,  non-public  utilities  do  not  have  to 
offer  open  access  tariffs  in  order  to 
comply  with  the  open  access  reciprocity 
condition;  rather,  they  must  offer 
reciprocal  transmission  access  to  those 
public  utility  Transmission  Providers 
from  whom  they  receive  open  access 
service.  Additionally,  reciprocal  service 
is  voluntary.  If  non-public  utilities  do 
not  want  to  offer  reciprocal  service,  they 
may  continue  to  seek  voluntary. 


■  '*  See  supra  note  6. 

•>« Union  Rehearing  Request  at  pp  53-54.56-57. 
We  also  note  that  as  of  the  issuance  of  this  order, 
Unioo's  OASIS  site  is  in  operation. 

•»5  use  §5601-612 

»•  See  OASIS  Final  Rule.  61  FR  at  21.762-63. 


'"NRECA  Rehearing  Request  at  pp.  42-48.  On 
November  1,  1996.  NRECA  filed  a  supplement  to  its 
request  for  rehearing  and  clarirications.  We  will 
accept  NRECA 's  pleading  as  a  request  for 
clarification  and/or  a  motion  for  reconsideration, 
and  not  as  a  request  for  rehearing,  because  it  was 
not  filed  within  the  30-day  statutory  time  limit  for 
rehearing  requests.  See  16  U.S.C.  §e251(a|. 

iiJOASlS  Final  Rule.  61  FR  at  21.742. 

'"NRECA  Rehearing  Request  at  pp.  42-13 

'-"See  5  U.S.C  §§601(3)  and  601(6)  and  15 
use  §  632(a).  The  RFA  defines  a  small  entity  as 
one  that  is  independently  owned  and  not  dominant 
in  Its  field  of  operation  See  15  V.S.C  §  632(a).  The 
Small  Business  Administration  defines  a  small 
electric  utility  as  one  that  disposes  of  4  million 
MWh  or  less  of  electric  energy  in  a  given  year.  See 
13  CFR  121.601  (Maior  Group  49-Electric.  Gas  and 
Sanitary  Services)  (1995). 

In  the  Open  Access  Final  Rule,  we  concluded 
that,  under  these  definitions,  the  Open  Access  Final 
Rule  would  not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities.  We 
reaffirm  that  conclusion  in  Order  No.  888-A.  which 
is  being  issued  contemporaneously  with  this  order 
on  rehearing.  This  same  conclusion  is  warranted 
here,  because  Order  No.  S89  and  this  order  on 
rehea.-ing  only  implement  the  OASIS  requirements 
of  the  Open  Access  Final  Rule. 


bilateral  transmission  services  from 
public  utilities. '2*  We  note  that  since 
NRECA  filed  its  rehearing  comments, 
the  Commission  has  issued  several 
orders  addressing  its  waiver  policy  and 
specific  waiver  requests.  We  have 
granted  waivers  of  the  reciprocity 
provision  in  the  Open  Access  pro  forma 
tariffs  and  waivers  of  the  requirements 
of  the  OASIS  Final  Rule:  approximately 
17  small  entities  have  received  waivers 
of  the  Open  Access  Final  Rule;'^' 
approximately  36  small  entities  have 
received  waivers  of  the  requirement  to 
establish  and  maintain  an  OASIS  and/ 
or  the  requirement  to  comply  with  the 
standards  of  conduct  requirements  of 
the  OASIS  Final  Rule.' 2*  We  also  have 
granted  waiver  of  the  open  access  tariff 
reciprocity  provision  that  would  apply 
to  ten  small  non-public  utility 
applicants  if  they  chose  to  receive  open 
access  transmission  service,  and  have 
determined  that  19  small  non-public 
electric  utilities  that  requested 
exemption  from  all  or  part  of  the  Open 
Access  Rule  are  not  public  utilities 
subject  to  the  requirement  to  file  an 
open  access  tariff.'^ 

Although  NRECA  speculates  that  it 
may  be  burdensome  for  small  non- 
public utilities  to  file  for  waiver  of  our 
Open  Access  and  OASIS  Final  Rules, 
many  small  public  and  non-public 
utilities  have  found  little  or  no  problem 
in  obtaining  waivers  when  they  are 
properly  justified  under  our  waiver 
standards.  As  the  Commission's 
decisions  show,  the  Commission  is 
carefully  evaluating  the  effect  of  the 
OASIS  Final  Rule  on  small  electric 
utilities  and  is  granting  waivers  where 
appropriate,  thus  mitigating  the  effect  of 
that  rule  on  small  public  and  non-public 
utilities. 

Given  that  this  order  makes  only 
minor  revisions  to  Order  No.  889.  none 
of  which  are  substantive,  and  that  we 
are  granting  waivers  from  the 
requirements  of  the  OASIS  Final  Rule  to 
small  entities  where  appropriate,  we 
reaffirm  our  earlier  certification  that  the 
OASIS  Final  Rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  no  regulatory  flexibility  analysis  is 
required  pursuant  to  §  603  of  the  RFA. 


>2«Open  Access  Final  Rule.  61  FR  at  21,540  and 
21.691. 

'"  See  Order  No.  886-A  at  Section  VI 

'»  See  Centra/  Electric.  77  FERC  at  61 .31 1 . 
61,313-317  (3  waivers,  including  2  for  entities  later 
found  non-jurisdictional):  Northern  States  (21 
waivers);  Black  Creek  (3  waivers);  Midwest  (5 
waivers);  UtiliCorp,  et  al..  77  FERC  61,027  (1997) 
(2  waivers):  Soyland  (6  waivers):  and  Dakota  (3 
waivers).  Of  the  entities  granted  waivers  by  these 
orders,  at  least  36  involve  small  public  utilities. 

"•  See  Central  Electric;  Niabrara:  and  Dakota 


VI.  Environmental  Statement 

Order  Nos.  888  and  889  were  the  joint 
subjects  of  the  Final  Environmental 
Impact  Statement  issued  in  the  Open 
Access  NOPR  proceeding  in  Docket  Nos. 
RM95-8-000  and  RM 94-7-001  on  April 
12,  1996.  Given  that  this  order  makes 
only  minor  revisions  to  Order  No.  889, 
none  of  which  is  substantive,  no 
separate  environmental  assessment  or 
environmental  impact  statement  has 
been  prepared  in  this  proceeding. 

Vn.  Information  Collection  Statement 

Order  No.  889  contained  an 
information  collection  statement  for 
which  the  Commission  obtained 
approval  from  the  Office  of  Metnagement 
and  Budget  (0MB).  Given  that  this  order 
makes  only  minor  revisions  to  Order 
No.  889,  none  of  which  is  substantive, 
OMB  approval  for  this  order  will  not  be 
necessary.  However,  the  Commission 
will  send  a  copy  of  this  order  to  OMB, 
for  informational  purposes  only. 

The  information  reporting 
requirements  under  this  order  are 
virtually  imchanged  from  those 
contained  in  Order  No.  889. '^o 
Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426  (Attention  Michael  Miller. 
Information  Services  Division,  (202) 
208-1415],  and  the  Office  of 
Management  and  Budget  [Attention: 
Desk  Officer  for  the  Federal  Energy 
Regulatory  Commission,  (202)  395- 
3087], 

Vm.  Efiective  Date 

The  changes  ordered  in  this  order  on 
rehearing  will  become  effective  on  May 
13,  1997.  By  issuing  this  order,  we  are 
not  further  delaying  the  requirement  to 
comply  with  Order  No.  889  by  January 
3,  1997.  The  current  requirements  of 
Part  37  will  remain  in  full  effect  until 
the  changes  required  by  this  order 
become  effective. 


'^As  discussed  in  section  IV.E.ST above,  to  aid  in 
our  monitoring  efforts,  we  are  modifying  §§  37.4 
and  37.6  to  require  the  posting  of  the  Transmission 
Provider  logs  already  required  (by  the  OASIS  Final 
Rule)  to  be  maintained.  We  also  are  revising  the 
Standards  and  Protocols  document  to  specify  the 
templates  for  posting  discounts  to  be  consistent 
with  our  revised  discount  policy.  However,  given 
that  this  information  was  already  required  to  be 
assembled  and  available  for  audit,  these  additional 
posting  requirements  will  have  only  a  negligible 
effect  on  the  information  collection  requirement. 
Moreover,  these  effects  are  more  than  offset  by  the 
revision  to  §  37.7(b)  that  reduces,  from  90  days  to 
20  days,  the  time  duriAg  which  ATCTTTC  postings 
must  remain  available  for  download  on  the  OASIS. 


List  of  Subjects  in  18  CFR  Part  37 

Electric  power  plants.  Electric 
utilities. 

By  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  37  in  Chapter 
I,  Tide  18,  Code  of  Federal  Regulations, 
as  set  forth  below. 

PART  37— OPEN  ACCESS  SAME-TIME 
INFORMATION  SYSTEMS  AND 
STANDARDS  OF  CONDUCT  FOR 
PUBUC  UTILITIES 

1.  The  authority  citation  for  Part  37 
continues  to  read  as  follows: 

Authority.  16  U.S.C.  §§  791-825r,  2601- 
2645;  31  U.S.C.  §9701;  42  U.S.C.  §7101- 
7352. 

2.  Section  37.3  is  amended  by  revising 
paragraph  (e)  to  read  as  follows: 

§37.3    DefinitkMis. 

•  *         •         •         • 

(e)  Wholesale  merchant  function 
means  the  sale  for  resale  of  electric 
energy  in  interstate  commerce. 

•  •         •         •         • 

3.  Section  37.4  is  amended  by 
removing  paragraphs  (b)(5)(v)  and 
(b)(5)(vi),  and  by  revising  paragraphs 
(b)(5)(iii}  and  (b)(5)(iv)  to  read  as 
follows: 

§  37.4    Standards  of  conduct 

•  *         •         *         * 

(b)*  *  * 

(5)  •   *    • 

(iii)  The  Transmission  Provider  must 
keep  a  log,  available  for  Commission 
audit,  detailing  the  circumstances  and 
manner  in  which  it  exercised  its 
discretion  under  any  terms  of  the  tariff. 
The  information  contained  in  this  log  is 
to  be  posted  on  the  OASIS  as  provided 
in  §  37.6(g)(4). 

(iv)  The  Transmission  Provider  may 
not,  through  its  tariffis  or  otherwise,  give 
preference  to  sales  for  resale  by  the 
wholesale  merchant  function  or  by  any 
affiliate,  over  the  interests  of  any  other 
wholesale  customer  in  matters  relating 
to  the  sale  or  purchase  of  transmission 
service  (including  issues  of  price, 
curtailments,  scheduling,  priority, 
ancillary  services,  etc.). 

•  •        •        *        • 

4.  Section  37.6  is  amended  by  revising 
paragraphs  (b)(3)(iiKA).  (c)(3),  (c)(4), 
(d)(2),  (d)(3),  (d)(4),  (e)(l)(i),  (e)(l)(ii), 
(e)(l)(iii),  (e)(3)(i),  and  (g)(3)  and  by 
adding  paragraphs  (b)(l)(iv),  (c)(5), 
(d)(5),  (e)(l)(iv),  and  (g)(4)  to  read  as 
follows: 


§37.6    Infonnation  to  be  posted  on  an 
OAStS. 

•  •         •         *         • 

(b)*   •   * 

(D*  •  •      ' 

(iv)  The  word  "interconnection",  as 
used  in  the  definition  of  "posted  path", 
means  all  facilities  connecting  two 
adjacent  systems  or  control  areas. 

*  •        *         •         • 

(3)  •   •   • 

(ii)  Unconstrained  posted  paths.  (A) 
Postings  of  firm  and  nonfirm  ATC  and 
TTC  shall  be  posted  separately  by  the 
day,  showing  for  the  current  day  and  the 
next  six  days  following  and  thereafter, 
by  the  month  for  the  12  months  next 
following.  If  the  Transmission  Provider 
charges  separately  for  on-peak  and  off- 
peak  periods  in  its  tariff,  ATC  and  TTC 
will  be  posted  separately  for  the  current 
day  and  the  next  six  days  following  for 
each  period.  These  postings  are  to  be 
updated  whenever  Uie  ATC  changes  by 
more  than  20  percent  of  the  Path's  TTC. 


(c)  Posting  transmission  service 
products  and  prices. 

•         •         •         •         • 

(3)  Any  offer  of  a  discount  for  any 
transmission  service  made  by  the 
Transmission  Provider  must  be 
announced  to  all  potential  customers 
solely  by  posting  on  the  OASIS. 

(4)  For  any  transaction  for 
transmission  service  agreed  to  by  the   . 
Transmission  Provider  and  a  customer, 
the  Transmission  Provider  (at  the  time 
when  ATC  must  be  adjusted  in  response 
to  the  transaction),  must  post  on  the 
OASIS  (and  make  available  for 
download)  information  describing  the 
transaction  (including:  price;  quantity; 
points  of  receipt  and  delivery;  length 
and  type  of  service;  identification  of 
whether  the  transaction  involves  the 
Transmission  Provider's  wholesale 
merchant  function  or  any  affiliate; 
identification  of  what,  if  any,  ancillary 
service  transactions  are  associated  with 
this  transmission  service  transaction; 
and  any  other  relevant  terms  and 
conditions)  and  shall  keep  such 
information  posted  on  the  OASIS  for  at 
least  30  days.  A  record  of  the 
transaction  must  be  retained  and  kept 
available  as  part  of  the  audit  log 
required  in  §37.7. 

(5)  Customers  choosing  to  use  the 
OASIS  to  offer  for  resale  transmission 
capacity  they  have  purchased  must  post 
relevant  information  to  the  same  OASIS 
as  used  by  the  one  &x)m  whom  the 
Reseller  purchased  the  transmission 
capacity.  This  information  must  be 
posted  on  the  same  display  page,  using' 
the  same  tables,  as  similar  capability 
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being  sold  by  the  Transmission 
Provider,  and  the  information  must  be 
contained  in  the  same  downloadable 
files  as  the  Transmission  Provider's  own 
available  capability.  A  customer 
reselling  transmission  capacity  without 
the  use  of  an  OASIS  must,  nevertheless, 
inform  the  original  Transmission 
Provider  of  the  transaction  within  any 
time  limits  prescribed  by  the 
Transmission  Provider's  tariff  or  in  a 
contract  or  service  agreement  between 
the  Transmission  Provider  and  a 
customer. 

(d)  Posting  ancillary  service  offerings 
and  prices. 


(2)  Any  offer  of  a  discount  for  any 
ancillary  service  made  by  the 
Transmission  Provider  must  be 
announced  to  all  potential  customers 
solely  by  posting  on  the  OASIS. 

(3)  For  any  transaction  for  ancillary 
service  agreed  to  by  the  Transmission 
Provider  and  a  customer,  the 
Transmission  Provider  (at  the  time 
when  ATC  must  be  adjusted  in  response 
to  an  associated  transmission  service 
transaction,  if  any),  must  post  on  the 
OASIS  (and  make  available  for 
download)  information  describing  the 
transaction  (including:  date  and  time 
when  the  agreement  was  entered  into; 
price;  quantity;  length  and  type  of 
service;  identification  of  whether  the 
transaction  involves  the  Transmission 
Provider's  wholesale  merchant  function 
or  any  affiliate;  identification  of  what,  if 
any,  transmission  service  transactions 
are  associated  with  this  ancillary  service 
transaction;  and  any  other  relevant 
terms  and  conditions)  and  shall  keep 
such  information  posted  on  the  OASIS 
for  at  least  30  days.  A  record  of  the 
transaction  must  be  retained  and  kept 
available  as  part  of  the  audit  log 
required  in  §37.7. 

(4)  Any  other  interconnected 
operations  service  offered  by  the 
Transmission  Provider  may  be  posted, 
with  the  price  for  that  service. 

(5)  Any  entity  offering  an  ancillary 
service  shall  have  the  right  to  post  the 
offering  of  that  service  on  the  OASIS  if 
the  service  is  one  required  to  be  offered 
by  the  Transmission  Provider  under  the 
pro  forma  tariff  prescribed  by  part  35  of 
this  chapter.  Any  entity  may  also  post 
any  other  interconnected  o[>erations 
service  voluntarily  offered  by  the 
Transmission  Provider.  Postings  by 
customers  and  third  parties  must  be  on 
the  same  page,  and  in  the  same  format, 
as  postings  of  the  Transmission 
Provider. 


(e)  Posting  specific  transmission  and 
ancillary  service  requests  and  responses. 

(1)  General  rules,  (i)  All  requests  for 
transmission  and  ancillary  service 
offered  by  Transmission  Providers 
under  the  pro  forma  tariff,  including 
requests  for  discounts,  must  be  made  on 
the  OASIS,  and  posted  prior  to  the 
Transmission  Provider  responding  to 
the  request,  except  as  discussed  in 
paragraphs  (e)(1)  (ii)  and  (iii).  The 
Transmission  Provider  must  post  all 
requests  for  transmission  service  and  for 
ancillary  service  comparably.  Requests 
for  transmission  and  ancillary  service, 
and  the  responses  to  such  requests, 
must  be  conducted  in  accordance  with 
the  Transmission  Provider's  tariff,  the 
Federal  Power  Act,  and  Commission 
regulations. 

(ii)  The  requirement  in  paragraph 
(e)(l)(i)  of  this  section,  to  post  requests 
for  transmission  and  ancillary  service 
offered  by  Transmission  Providers 
under  the  pro  forma  tariff,  including 
requests  for  discounts,  prior  to  the 
Transmission  Provider  responding  to 
the  request,  does  not  apply  to  requests 
for  next-hour  service  made  during  Phase 
I. 

(iii)  In  the  event  that  a  discount  is 
being  requested  for  ancillary  services 
that  are  not  in  support  of  basic 
transmission  service  provided  by  the 
Transmission  Provider,  such  request 
need  not  be  posted  on  the  OASIS. 

(iv)  In  processing  a  request  for 
transmission  or  ancillary  service,  the 
Responsible  Party  shall  post  the  same 
information  as  required  in  §  37.6(c)(4), 
§  37.6(d)(3).  and  the  following 
information:  the  date  and  time  when  the 
request  is  made,  its  place  in  any  queue, 
the  status  of  that  request,  and  the  result 
(accepted,  denied,  withdrawn). 
•         •         •         •         * 

(3)  Posting  when  a  transaction  is 
curtailed  or  interrupted. 

(i)  When  any  transaction  is  curtailed 
or  interrupted,  the  Transmission 
Provider  must  post  notice  of  the 
curtailment  or  interruption  on  the 
OASIS,  and  the  Transmission  Provider 
must  state  on  the  OASIS  the  reason  why 
the  transaction  could  not  be  continued 
or  completed. 

(g)  *  '  * 

(3)  Notices  of  transfers  of  personnel 

shall  be  posted  as  described  in 
§  37.4(b)(2).  The  posting  requirements 
are  the  same  as  those  provided  in  §  37.7 
for  audit  data  postings. 

(4)  Logs  detailing  the  circumstances 
and  manner  in  which  a  Transmission 
Provider  or  Responsible  Party  exercised 
its  discretion  under  any  terms  of  the 
tariff  shall  be  posted  as  described  in 


§37.4(b)(5)(iii).  The  posting  '' 

requirements  are  the  same  as  those 
provided  in  §  37.7  for  audit  data 
postings. 

5.  Section  37.7  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§37.7    Auditing  transmission  service 
information. 

»         •         •         *         * 

(b)  Audit  data  must  remain  available 
for  download  on  the  OASIS  for  90  days, 
except  ATC/TTC  postings  that  must 
remain  available  for  download  on  the 
OASIS  for  20  days.  The  audit  data  are 
to  be  retained  and  made  available  upon 
request  for  download  for  three  years 
from  the  date  when  they  are  first  posted 
in  the  same  electronic  form  as  used 
when  they  originally  were  posted  on  the 
OASIS. 

§37.8    [Removed] 

6.  Section  37.8  is  removed. 

[Note:  This  attachment  will  not  appear  in 
the  Code  of  Federal  Regulations.! 

Attachment  1 

List  of  Requests  for  Rehearing  of  Order  No. 
889 

(This  list  includes  all  requests  for  rehearing 
that  made  a  reference  to  Order  No.  889  in 
their  text  and/or  caption) 
Company  Name  (Abbreviation) 

1.  Alabama  Municipal  Electric  Authority  (AL 

MEA)* 

2.  Alabama  Electric  Cooperative,  Inc.  and 

South  Mississippi  Electric  Power 
Association  (AL  EC)* 

3.  Operating  Companies  of  American  Electric 

Power  System  (AEP) 

4.  American  Public  Power  Association 

(APPA) 

5.  Basin  Electric  Power  Cooperative  (Basin 

EC)* 

6.  Blue  Ridge  Power  Agency,  Northeast  Texas 

Electric  Cooperative,  Inc.,  Sam  Raybum 
G4T  Electric  Cooj)erative,  Inc.,  and  Tax- 
La  Electric  Cooperative  of  Texas,  Inc. 
(Blue  Ridge) 

7.  Ralph  R.  Mabey,  Trustee  for  Cajun  Electric 

Power  Cooperative,  Inc.  (Cajun)* 

8.  Carolina  Power  &  Light  Company  (Carolina 

P&L) 

9.  Central  Power  and  Light  Company.  West 

Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma,  and 
Southwestern  Electric  Power  Company 
(Central  P4L)* 

10.  Central  Montana  Electric  Power 

Cooperative,  Inc.  (Central  Montana  EC)* 

11.  Cities  of  Benton,  Conway,  North  Little 

Rock.  Osceola.  Prescott,  West  Memphis, 
Arkansas  and  the  Farmers  Electric 
Cooperative  Corporation  (AK  Cities)* 

12.  City  of  Redding,  CA  (Redding] 

13.  City  of  Santa  Clara,  CA  (SanU  Clara)* 

14.  Coalition  for  a  Competitive  Electric 

Market  (CCEM) 

15.  Colorado  Association  of  Municifial 

UUliUes  (CAMU) 


16.  Consolidated  Edison  Company  of  New 

York,  Inc.,  Long  Island  Lighting 
Company,  New  York  State  Electric  &  Gas 
Corporation,  and  Rochester  Gas  and 
Electric  Corporation  (ConEd) 

17.  Cooperative  Power  (Cooperative  Power)* 

18.  Edison  Electric  Institute  (EEI) 

19.  El  Paso  Electric  Company  (El  Paso) 

20.  Electric  Power  Research  Institute  (EPRI) 

and  North  American  Electric  Reliability 
Council  (NERC),  on  behalf  of  Industry 
Management  Process  on  "how"  to 
implement  Transmission  Services 
Information  Networks  (EPRI/NERC 
Working  Group) 

21.  Florida  Power  &  Light  Company  (FPL)* 

22.  Florida  Power  Corporation  (Florida 

Power  Corp)* 

23.  Hoosier  Energy  Rural  Electric 

Cooperative,  Inc.  (Hoosier  EC)* 

24.  Illinois  Power  Company  (Illinois  Power) 

25.  Indianapolis  Power  ft  Light  Company 

(Indianapolis  P&L) 


26.  Michigan  Systems  (Michigan  Public 

Power  Agency,  Michigan  South  Central 
Power  Agency,  and  Wolverine  Power 
Supply  Cooperative,  Inc.)  on  behalf  of 
themselves,  Florida  Municipal  Power 
Agency,  and  Central  Minnesota 
Municipal  Power  Agency  (Michigan 
Systems) 

27.  Mid-Continent  Area  Power  Pool  (MAPP) 

28.  Montana-Dakota  Utilities  Company 

(Montana-Dakota  Utilities) 

29.  Mtmicipal  Electric  Utilities  Association 

of  New  York  State  (NY  MU) 

30.  National  Rural  Electric  Cooperative 

Association  (NRECA) 

31.  Nebraska  Public  Power  District  (NE 

Public  Power  District) 

32.  New  York  Power  Pool  (NYPP) 

33.  Northwest  Regional  Transmission 

Association  (NWRTA)* 

34.  Nuclear  Energy  Institute  (Nuclear  Enei^ 

Institute) 

35.  Nucor  Corporation  (Nucor) 

36.  Ohio  Valley  Electric  Corporation  and 

Indiana-Kentucky  Electric  Corporation 
(Ohio  VaUey) 


37.  Pennsylvania  Rural  Electric  Association 

and  Allegheny  Electric  Cooperative,  Inc. 
(PA  Coops) 

38.  Public  Service  Company  of  Colorado 

(Public  Service  Co  of  CO) 

39.  Southern  California  Edison  Company 

(SoCal  Edison) 

40.  Southern  California  Gas  Company  (SoCal 

Gas) '" 

41.  Southwest  Regional  Transmission 

Association  (SWRTA)* 

42.  Transmission  Access  Policy  Study  Group 

(TAPS) 

43.  Transmission  Dependent  Utility  Systems 

(TDU  Systems) 

44.  Union  Electric  Company  (Union  Electric] 

45.  Utilities  for  an  Improved  Transition  (FIT 

Utilities) 

46.  Virginia  Electric  and  Power  Company 

(VEPCO) 

*  Request  for  rehearing  raises  no  direct 
Order  No.  889  issues. 

*  *  Request  for  clariRcation. 

[FR  Etoc.  97-5768  Filed  3-13-97;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4001,  4006,  4041,  4050 
RIN  1212-AA82 

Tennination  of  Single  Employer  Plans 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Proposed  rule. 

SUMMARY:  In  order  to  extend  deadlines 
and  otherwise  to  simplify  the  standard 
tennination  process,  the  Pension  Benefit 
Guaranty  Corporation  is  proposing 
amendments  to  its  termination 
regulation.  The  amendments  also 
require  that  plan  administrators  provide 
participants  and  benehciaries  with 
information  on  state  guaranty 
association  coverage. 
DATES:  Comments  must  be  received  on 
or  before  May  13.  1997. 
AOOftESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street  NW..  Washington.  DC 
20005-4026,  or  delivered  to  Suite  340  at 
the  above  address.  Conunents  also  may 
be  sent  by  Internet  e-mail  to 
reg.comments@pbgc.gov.  Comments 
will  be  available  for  public  inspection  at 
the  PBGC's  Communications  and  Public 
AKairs  Department,  Suite  240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  Catherine  B.  iCion, 
Attorney.  Office  of  the  General  Counsel, 
PBGC,  1200  K  Street  NW.,  Washington, 
DC  20005-4026,  202-326-4024  (202- 
326-4179  for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION: 

Background 

A  single-employer  plan  covered  by 
the  PBGC's  insurance  program  may  be 
voluntarily  terminated  only  in  a 
standard  or  distress  termination.  The 
rules  governing  voluntary  terminations 
are  in  section  4041  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
and  part  4041  of  the  PBGC's  regxilations. 

Once  the  decision  is  made  to 
terminate  a  plan  in  a  standard 
termination,  the  plan  administrator 
must  meet  specific  statutory  and 
regulatory  requirements.  These 
requirements  have  caused  difficulty  for 
some  plan  administrators  and 
participants.  For  example,  a  plan 
administrator  who  misses  a  deadline 
must  restart  the  tennination  process, 
resulting  in  additional  cost  for  the  plan 
administrator  and  delayed  distributions 
forparticipants. 

The  PBGC  proposes  to  amend  its 
regulations  in  order  to  extend  certain 


deadlines  and  otherwise  to  simplify  the 
termination  process.  The  proposal  was 
developed  after  conducting  focus  groups 
with  plan  practitioners  and  takes  into 
account  participant  concerns  and  the 
PBGC's  experience. 

The  amendment  lessens  the 
likelihood  of  errors,  thereby  reducing 
burdens  on  plan  administrators  and 
expediting  distributions  to  participants. 
The  amendment  also  implements  a 
General  Accounting  Office 
recommendation  that  plan 
administrators  provide  information  on 
state  guaranty  association  coverage  to 
participants,  and  makes  a  limited 
number  of  conforming  changes  to  the 
distress  termination  and  premium 
regulations,  along  with  some 
conforming  and  simplifying  changes  to 
the  missing  participants  regulations. 

The  major  changes  in  the  amendment 
are  discussed  below. 

Standard  Termination  Process 

Notice  of  intent  to  terminate:  The 
amendment  expands  the  notice  to 
include  information  on  state  guaranfy 
association  coverage.  The  amendment 
also  clarifies  the  language  in  the  notice 
on  freezing  of  benefit  accruals  to  better 
coordinate  with  section  204(h)  of 
ERISA.  The  PBGC's  standard 
termination  forms  and  instructions 
package  will  include  a  model  notice  of 
intent  to  terminate,  along  with  state 
guaranfy  association  coverage 
information. 

Notice  of  plan  benefits:  The 
amendment  simplifies  and  clarifies  the 
information  requirements. 

Standard  termination  notice:  The 
amendment  extends  the  deadline  for 
filing  the  standard  termination  notice 
with  the  PBGC  from  120  days  to  180 
days  after  the  proposed  termination 
date.  Upoti  review  of  the  standard 
termination  notice,  the  PBGC  may 
require  the  submission  of  additional 
information  relevant  to  the  termination 
proceeding  (e.g..  where  there  is  a 
question  whether  the  plan  is  sufficient 
for  all  benefit  liabilities).  Such 
information  will  normally  be  due  within 
30  days  after  the  date  of  the  PBGC's 
request.  The  PBGC  may  shorten  the  time 
period  where  it  determines  that  the 
interests  of  the  PBGC  or  participants 
may  be  prejudiced  by  a  delay  in  receipt 
of  the  information. 

Close-out  of  plan:  The  amendment 
extends  the  close-out  period  for  plan 
administrators  that  timely  apply  for  an 
IRS  determination  letter  bom  60  to  120 
days  after  receipt  of  a  favorable  letter, 
and  eliminates  the  requirement  that 
plan  administrators  notify  the  PBGC  of 
the  need  for  the  extension. 


In  the  case  of  benefits  that  must  be 
provided  in  aiuiuify  form,  the 
distribution  nuist  be  made  by 
purchasing  irrevocable  commitments 
from  an  insurer.  In  order  to  have  a  valid 
standard  termination  under  Title  IV  of 
ERISA,  the  plan  administrator  must 
select  the  insurer  in  accordance  with  the 
fiduciary  standards  of  Title  I  of  ERISA 
(see  Department  of  Labor  Interpretive 
Bulletin  95-1,  60  FR  12328  (March  6. 
1995)).  The  PBGC  intends,  as  part  of  its 
standard  termination  audit  program,  to 
audit  insurer  selections  for  compliance 
with  these  standards  and  to  take 
appropriate  corrective  action. 

Post-distribution  certification:  The 
amendment  provides  that  the  PBGC  will 
not  assess  a  penalty  if  the  post- 
distribution  certification,  which  ERISA 
requires  be  filed  within  30  days  after  the 
final  distribution,  is  filed  within  90  days 
after  the  distribution  deadline.  As 
discussed  elsewhere  in  today's  Federal 
Register,  the  PBGC  is  implementing  this 
penalfy  policy  immediately. 

Extension  of  deadlines:  The  PBGC 
may  in  its  discretion  grant  case-by-case 
extensions  in  narrow  circumstances. 
The  PBGC  will  grant  an  extension  where 
it  finds  compelling  reasons  why  it  is  not 
administratively  feasible  for  the  plan 
administrator  (or  other  persons  acting 
on  behalf  of  the  plan  administrator)  to 
take  the  action  until  the  later  date  and 
the  delay  is  brief.  The  PBGC  will 
consider  the  length  of  the  delay  and 
whether  ordinary  business  care  and 
prudence  in  attempting  to  meet  the 
deadline  is  exercised. 

PBGC  discretion  not  to  nullify:  The 
amendment  also  incorporates  section 
778(a)  of  the  Retirement  Protection  Act 
of  1994.  which  gives  the  PBGC 
discretion  not  to  nullify  defective 
standard  terminations  in  certain 
circumstances  if  it  determines  that 
nullification  "would  be  inconsistent 
with  the  interests  of  participants  and 
beneficiaries." 

Distress  Termination  Process 

A  plan  that  is  sufficient  for  at  least 
guaranteed  benefits  closes  out  under 
procedures  that  parallel  those  used  in  a 
standard  termination.  The  amendment 
makes  conforming  changes  to  the 
distress  termination  procedures, 
primarily  with  respect  to  the  rules  that 
apply  after  the  PBGC  issues  a 
distribution  notice  authorizing  a  plan  to 
close  out  in  the  private  sector.  The  time 
limits  governing  the  initial  processing  of 
a  distress  tennination  are  not  changed. 
The  PBGC  may  address  other  distress 
termination  issues  in  a  separate 
rulemaking. 


General  Provisions 


Filing  rules:  The  amendment  changes 
the  date  of  filing  a  notice  writh  the  PBGC 
from  the  date  of  receipt  to  the  date  of 
maiUng  with  the  United  States  Postal 
Service  (as  evidenced  by  a  postmark)  or 
deposit  with  a  conrnierdal  delivery 
service  (provided  the  notice  is  received 
by  the  PBGC  within  two  regular 
business  days).  The  amendment  also 
allows  electronic  filing  with  the  PBGC 
and.  in  certain  circiunstances.  electronic 
issuance  to  third  parties. 

hdaintenance  of  plan  records.  The 
amendment  clarifies  that,  while  the  plan 
administrator  and  each  contributing 
sponsor  of  a  terminating  plan  are  subject 
to  the  requirement  to  maintain  records 
used  to  compute  benefits,  if  any  one  of 
them  complies  writh  that  requirement, 
the  others  need  not  comply. 

Post-termination  amendments:  The 
amendment  provides  that,  except  to  the 
extent  necessary  to  meet  a  qualification 
requirement  under  section  401  of  the 
Code,  a  plan  amendment  adopted  or 
effective  after  a  plan's  termination  date 
is  disregarded  with  respect  to  a 
participant  or  beneficiary  to  the  extent 
the  amendment  (1)  decreases  the 
amoxmt  or  value  of  the  participant's  or 
beneficiary's  benefits  (e.g.,  by  adopting 
less  favorable  assumptions  for 
calculating  a  lump  sum  distribution  or 
by  eliminating  an  ancillary  benefit  such 
as  a  Social  Security  supplement  under 
section  204(b)(1)(G)  of  ERISA),  or  (2) 
eliminates  or  restricts  an  optional  form 
of  benefit  for  the  participant  or 
beneficiary. 

hdissing  Participants:  The  amendment 
provides  that  the  diligent  search 
procedures  for  a  missing  participant 
whose  designated  benefit  is  paid  to  the 
PBGC  also  apply  for  a  missing 
participant  for  whom  the  plan 
administrator  purchases  an  aimuity.  The 
amendment  requires  plan 
administrators  who  purchase  an  annuity 
for  a  missing  participant  to  provide  the 
PBGC  with  the  amount  of  the 
participant's  normal  retirement  benefit 
(to  the  extent  that  information  is 
known).  This  information  will  fadUtate 
the  PBGC's  ability  to  respond  to 
participant  inquiries  and  to  target  its 
search  efforts. 

The  amendment  eliminates  detailed 
rules  that  apply  in  the  unusual 
circumstance  of  an  individual  located  or 
discovered  to  be  missing  late  in  the 
distribution  process.  The  PBGC  can 
more  effectively  deal  v^rith  such 
situations  by  granting  discretionary 
extensions  as  appropriate  on  a  case-by- 
case  basis  in  order  to  ensure  that 
adequate  time  is  available. 


The  amendment  also  provides  penalty 
relief  for  the  late  filing  of  certain 
information  about  missing  participants 
comparable  to  that  provided  for  late 
post-distribution  certifications. 

Effective  Date 


While  the  changes  will  generally 
apply  to  new  terminations  initiated  on 
or  after  the  effective  date  of  the  final 
rule,  the  PBGC  intends  to  allow  plan 
administrators  to  apply  certain  portions 
of  the  final  rule  to  terminations  in 
process. 

Paperwork  Reduction  Act 

The  information  requirements 
contained  in  this  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act  of 
1995,  with  a  request  for  a  three-year 
approval.  As  part  of  this  request,  the 
PBGC  has  made  clarifying  and  other 
changes  (related  to  the  proposed  rule)  to 
its  implementing  forms  and  instructions 
under  its  regulations  on  termination  of 
single-employer  plans  and  missing 
participants.  Copies  of  the  PBGC's 
request  may  be  obtained  free  of  charge 
by  wrriting  to  the  PBGC  Communications 
and  Public  Affairs  Department,  suite 
240. 1200  K  Street.  NW..  Washington, 
DC  20005,  or  by  visiting  that  office 
between  the  hours  of  9  a.m.  and  4  p.m. 

The  PBGC  needs  the  information 
required  to  be  submitted  to  ensure  that 
a  voluntary  tennination  is  completed  in 
accordance  with  statutory  and 
regulatory  requirements  and  to  facilitate 
the  payment  of  benefits  to  missing 
participants.  Participants  need  the 
information  required  to  be  disclosed  so 
that  they  will  he  informed  about  the 
status  of  the  proposed  termination  of 
their  plan  and  about  their  benefits  upon 
termination. 

Much  of  the  work  associated  with 
terminating  a  plan  is  performed  for 
purposes  other  than  meeting  the 
collection  of  information  requirements 
in  the  PBGC's  termination  and  missing 
participants  regulations.  The  PBGC 
estimates  that  3,640  plan  administrators 
will  be  subject  to  these  requirements 
each  year,  and  that  the  total  annual 
burden  of  complying  with  these 
requirements  is  4,983  hours  and 
$3,139,560. 

Comments  on  the  paperwork 
provisions  under  this  proposed  rule 
should  be  mailed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the  Pension 
Benefit  Guaranty  Corporation, 
Washington.  DC  20503.  Comments  may 
address  (among  other  things) — 


•  Whether  the  proposed  collection  of 
information  is  needed  for  the  proper 
performance  of  the  PBGC's  functions 
and  will  have  practical  utility; 

•  The  accuracy  of  the  PBGC's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhancement  of  the  qualify,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

The  PBGC  already  allows  electronic 
submission  of  participant  and 
beneficiary  data  in  a  distress 
termination  and  has  been  actively 
considering  whether  to  allow  other 
information  to  be  provided 
electronically.  In  certain  circumstances, 
this  proposed  rule  allows  electronic 
filing  with  the  PBGC  and  electronic 
issuance  of  notices  to  third  parties.  The 
PBGC  welcomes  comments  on 
electronic  filing  and  issuance 
requirements,  particularly  on  how  to 
ensure  that  notices  issued  electronically 
to  third  parties  are  actually  received  by 
the  persons  entitled  to  receive  them. 

The  PBGC  also  invites  comments  on 
whether,  given  the  PBGC's  Umited  role 
in  standard  terminations,  the  burden  of 
the  standard  termination  filing  process 
could  be  further  reduced. 

Compliance  With  Rulemaking 
Guidelines 

The  PBGC  has  determmed  that  this 
action  is  not  a  "significant  regulatory 
action"  imder  the  criteria  set  forth  in 
Executive  Order  12866. 

The  PBGC  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  While  this  rule 
simplifies  procedures  and  extends 
deadlines,  the  actions  required  to 
terminate  a  plan  are  essentially 
unchanged.  Accordingly,  sections  603 
and  604  of  the  Regulatory  FlexibiUty 
Act  do  not  apply. 

List  of  Subjects 

29  CFR  Part  4001 

Pension  insurance.  Pensions, 
Reporting  and  recordkeeping 
requirements. 
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29  CFR  Part  4006 

Penalties,  Pension  insurance. 
Pensions.  Reporting  and 'recordkeeping 
requirements. 

29  CFR  Part  4041 

Pension  insurance.  Pensions, 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4050 

Pensions,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  above,  the 
PBGC  proposes  to  amend  parts  4001, 
4006,  4041,  and  4050  of  29  CFR  chapter 
LX  as  follows. 

PART  4041— TERMINATION  OF 
SINGLE-EMPLOYER  PLANS 

1.  The  authority  citation  for  Part  4041 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1341, 
1344.  13S0. 

§§4041.46  and  4041.48    [Removed] 

2.  Section  4041.46  is  removed. 

§4041.47  and  §§4041.41  Ttirough  4041.45 
[Redesignated  as  §§4041.49  and  4041.43 
through  4041.47] 

3.  §4041.47  is  redesignated  as 
§4041.49;  and  §§4041.41  through 
4041.45  are  redesignate  as  §§4041.43 
through  4041.47. 

§4041.3    [Amended  and  Redesignated  as 
§4041.41] 

4.  In  §4041.3,  the  section  heading  is 
amended  by  removing  the  words  "a 
standard  termination  or":  paragraphs  (a) 
and  (b)  are  removed;  paragraphs  (c) 
through  (g)  are  redesignated  as 
paragraphs  (a)  through  (e);  and  as  so 
amended,  §4041.3  is  redesignated  as 
§4041.41.  (Redesignated  §4041.41  is 
the  first  section  under  Subpart  C.) 

§4041.4    [Amended  and  Redesignated] 

5.  In  4041.4,  paragraphs  (b),  (d)  and 
(e)  are  removed;  paragraphs  (c)  and  (f) 
through  (h)  are  redesignated  as 
paragraphs  (b)  throu^  (e);  and  as  so 
amended,  §4041.4  is  redesignated  as 
§4041.42. 

Sut>part8  A  and  B  [Amended] 

6.  Subparts  A  and  B  of  Part  4041  are 
revised  to  read  as  follows: 

PART  4041— TERMINATION  OF 
SINGLE-EMPLOYER  PLANS 

Subpart  A— General  Provisions 

Sec 

4041.1  Purpose  and  scope. 

4041.2  Definitions. 

4041.3  Computation  of  time;  filing  and 
issuance  rules. 


4041.4  Disaster  relief. 

4041.5  Maintenance  of  plan  records. 

4041.6  Effect  of  failure  to  provide  required 
information. 

4041.7  Collective  bargaining  agreement 
challenges. 

4041.8  Post-termination  amendments. 

Subpart  B — Standard  Termination 
Process 

404 1.21  Requirements  for  a  standard 
termination. 

4041.22  Administration  of  plan  during 
terminaUon  process. 

4041.23  Notice  of  intent  to  terminate. 

4041.24  Notices  of  plan  benefits. 

4041.25  Standard  termination  notice. 
404 1 .  26    PBGC  review  of  standard 

termination  notice. 

404 1.27  Notice  of  axmuity  information. 

4041.28  Closeout  of  plan. 

4041.29  Post-distribution  certification. 

4041.30  Requests  for  deadline  extensions. 

4041.31  Notice  of  noncompliance. 

Subpart  A — General  Provisions. 
§4041.1    Purpose  and  scope. 

This  part  sets  forth  the  rules  and 
procedures  for  terminating  a  single- 
employer  plan  in  a  standard  or  distress 
termination  under  section  4041  of 
ERISA,  the  exclusive  means  of 
voluntarily  terminating  a  plan. 

§4041.2    Deflnitions. 

The  following  terms  are  defined  in 
§4001.2  of  this  chapter:  affected  party, 
annuity,  benefit  liabilities.  Code, 
contributing  sponsor,  controlled  group, 
distress  termination,  distribution  date, 
EIN.  employer,  ERISA,  guaranteed 
beneHt,  insurer,  irrevocable 
commitment,  IRS,  mandatory  employee 
contributions,  normal  retirement  age, 
notice  of  intent  to  terminate,  PBGC, 
person,  plan  administrator,  plan  year, 
PN,  single-employer  plan,  standard 
termination,  termination  date,  and  title 
rv  benefit.  In  addition,  for  purposes  of 
this  part: 

Distress  termination  notice  means  the 
notice  filed  with  the  PBGC  pursuant  to 
§4041.45. 

Distribution  notice  means  the  notice 
issued  to  the  plan  administrator  by  the 
PBGC  pursuant  to  §  4041.47(c)  upon  the 
PBGC's  determination  that  the  plan  has 
suHicient  assets  to  pay  at  least 
guaranteed  benefits. 

Majority  owner  means  an  individual 
who  owns,  directly  or  indirectly,  50 
percent  or  more  (taking  into  account  the 
constructive  ownership  rules  of  section 
414  (b)  and  (c)  of  the  Code)  of— 

(1)  An  unincorporated  trade  or 
business; 

(2)  The  capital  interest  or  the  profits 
interest  in  a  partnership;  or 


(3)  Either  the  voting  stock  of  a 
corporation  or  the  value  of  all  of  the 
stock  of  a  corporation. 

Notice  of  noncompliance  means  a 
notice  issued  to  a  plan  administrator  by 
the  PBGC  pursuant  to  §4041.31 
advising  the  plan  administrator  that  the 
requirements  for  a  standard  termination 
have  not  been  satisfied  and  that  the  plan 
is  an  ongoing  plan. 

Notice  of  plan  benefits  means  the 
notice  to  each  participant  and 
beneficiary  required  by  §4041.24. 

Participant  means — 

(1)  Any  individual  who  is  currentiy  in 
employment  covered  by  the  plan  and 
who  is  earning  or  retaining  credited 
service  under  the  plan,  including  any 
individual  who  is  considered  covered 
under  the  plan  for  purposes  of  meeting 
the  minimum  participation 
requirements  but  who,  because  of  offset 
or  similar  provisions,  does  not  have  any 
accrued  benefits; 

(2)  Any  nonvested  individual  who  is 
not  currenUy  in  employment  covered  by 
the  plan  but  who  is  earning  or  retaining 
credited  service  under  the  plan;  and 

(3)  Any  individual  who  is  retired  or 
separated  from  employment  covered  by 
the  plan  and  who  is  receiving  benefits 
under  the  plan  or  is  entitled  to  begin 
receiving  benefits  under  the  plan  in  the 
future,  excluding  any  such  individual  to 
whom  an  insurer  has  made  an 
irrevocable  commitment  to  pay  all  the 
benefits  to  which  the  individual  is 
entiUed  under  the  plan. 

Plan  benefits  means  the  benefits  to 
which  a  participant  is,  or  may  become, 
entitied  under  the  plan's  provisions  in 
effect  as  of  the  termination  date,  based 
on  the  participant's  benefit  under  the 
plan  as  of  that  date.  Each  participant's 
"plan  benefits"  equals  that  participant's 
"benefit  liabilities,"  and  the  sum  of  all 
"plan  benefits"  equals  the  plan's 
"benefit  liabilities." 

Proposed  termination  date  means  the 
date  specified  as  such  by  the  plan 
administrator  in  the  notice  of  intent  to 
terminate  or.  if  later,  in  the  standard  or 
distress  termination  notice. 

Residual  assets  means  the  plan  assets 
remaining  after  all  benefit  liabilities  and 
other  liabilities  (e.g..  PBGC  premiums) 
of  the  plan  have  been  satisfied. 

Standard  termination  notice  means 
the  notice  filed  with  the  PBGC  pursuant 
to  §4041.25. 

State  guaranty  association  means  an 
association  of  insurers  created  by  a 
State,  the  District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico  to  pay 
benefits  and  to  continue  coverage. 
within  statutory  limits,  under  life  and 
health  insurance  policies  and  annuity 
contracts  when  an  insurer  fails. 


§  4041 .3    Computation  of  time;  filing  and 
issuance  rules. 

(a)  Computation  of  time.  In  computing 
any  period  of  time  under  this  part,  the 
day  of  the  event  from  which  the  period 
begins  is  not  counted.  The  last  day  of 
the  period  is  included.  If  the  last  day 
falls  on  a  Satiu-day,  Sunday,  or  Federal 
holiday,  the  period  nms  until  the  end  of 
the  next  regular  business  day.  A 
proposed  termination  date  may  be  any 
day,  including  a  Saturday,  Sunday,  or 
Federal  holiday. 

(b)  Filing  with  the  PBGC. 

(1)  Method  of  filing.  Any  document  to 
be  filed  under  this  part  shall  be 
delivered  to  the  PBGC  in  accordance 
with  the  applicable  PBGC  termination 
forms  and  instructions  package. 

(2)  Date  of  filing.  Any  information 
required  or  permitted  to  be  filed  with 
the  PBGC  shall  be  deemed  filed— 

(i)  On  the  date  of  the  United  States 
postmark,  if  the  postmark  was  made  by 
the  United  States  Postal  Service  and  the 
dociunent  was  mailed  postage  prepaid 
to  the  PBGC; 

(ii)  On  the  date  it  is  deposited  for 
delivery  to  the  PBGC  with  a  conmiercial 
delivery  service,  provided  it  is  received 
by  the  PBGC  within  two  regular 
business  days;  or 

(iii)  Except  as  provided  in  paragraphs 
(b)(2)(i)  or  a))(2)(ii),  on  the  date  it  is 
received  by  the  PBGC.  Information 
received  on  a  weekend  or  Federal 
holiday  or  after  5:00  p.m.  on  a  weekday 
is  considered  filed  on  the  next  regular 
business  day. 

(c)  Issuance  to  other  parties.  The 
following  rules  apply  to  affected  parties 
(other  than  the  PBGC).  For  purposes  of 
this  paragraph  (c),  a  person  entitled  to 
notice  under  the  spin-offytermination 
transaction  rules  of  §§  4041.23(c)  or 
404a. 24(f)  is  treated  as  an  affected  party. 

(1)  Permissible  methods  of  issuance. 
The  plan  administrator  shall  issue  any 
notice  to  an  affected  party 
individually — 

(i)  By  hand  delivery; 

(ii)  By  first-class  mail  or  commercial 
delivery  service  to  the  affected  party's 
last  known  address;  or 

(iii)  By  electronic  means  reasonably 
calculated  to  ensure  actual  receipt  by 
the  affected  party. 

(2)  Date  of  issuance.  Any  notice  is 
deemed  issued  to  an  affected  party  on 
the  date  on  which  it  is — 

(i)  Handed  to  the  affected  party; 

(ii)  Deposited  with  the  mail  or  a 
commercial  delivery  service  (as 
evidenced  by  a  postmark  or  written 
receipt);  or 

(iii)  Transmitted  electronically  to  the 
affected  party. 

(3)  Omission  of  affected  parties.  The 
failure  to  issue  any  notice  to  an  affected 


party  (other  than  any  employee 
organization)  within  the  specified  time 
period  will  not  cause  the  notice  to  be 
untimely  if — 

(i)  After-discovered  affected  parties. 
The  plan  administrator  could  not 
reasonably  have  been  expected  to  know 
of  the  affected  party,  and  issues  the 
notice  prompUy  after  discovering  the 
affected  party;  or 

(ii)  De  minimis  administrative  enws. 
The  failure  was  due  to  administrative 
error  involving  only  a  de  minimis 
percentage  of  affected  parties,  and  the 
plan  administrator  issues  the  notice  to 
each  such  affected  party  promptly  after 
discovering  the  error. 

(4)  Fonn  of  notices  to  affected  parties. 
All  notices  to  affected  parties  shall  be 
readable  and  written  in  a  maimer 
calculated  to  be  understood  by  the 
average  plan  participant. 

(5)  Foreign  languages.  The  plan 
administrator  of  a  plan  that  (as  of  the 
proposed  termination  date)  covers  the 
numbers  or  percentages  in  §  2520.104b- 
10(e)  of  this  tide  of  participants  literate 
only  in  the  same  non-English  language 
shall,  for  any  notice  to  affected  parties — 

(i)  Include  a  prominent  legend  in  that 
common  non-English  language  advising 
them  how  to  obtain  assistance  in 
understanding  the  notice;  or 

(ii)  Provide  the  notice  in  that  common 
non-English  language  to  those  affected 
parties  literate  only  in  that  language. 

§4041.4    Disaster  relief. 

When  the  President  of  the  United 
States  declares  that,  under  the  Disaster 
Relief  Act  (42  U.S.C.  5121,  5122(2), 
5141(b)).  a  major  disaster  exists,  the 
Executive  Director  of  the  PBGC  (or  his 
or  her  designee)  may.  by  issuing  one  or 
more  notices  of  disaster  relief,  extend  by 
up  to  180  days  any  due  date  under  this 
part 

§4041.5    Maintenance  of  plan  records, 
(a)  Retention  requirement 

(1)  Persons  subject  to  requirement. 
Each  contributing  sponsor  and  the  plan 
administrator  of  a  plan  terminating  in  a 
standard  termination,  or  in  a  distress 
termination  that  closes  out  in 
accordance  with  §4041.50.  shall 
maintain  all  records  used  to  compute 
benefits  with  respect  to  each  individual 
who  is  a  plan  participant  or  a 
beneficiary  of  a  deceased  participant  as 
of  the  termination  date.  If  a  contributing 
sponsor  or  the  plan  administrator 
complies  with  part  or  all  of  the 
requirements  of  this  paragraph  (a),  the 
other(s)  need  not  comply  with  respect  to 
such  information. 

(2)  Retention  period.  The  records 
described  in  paragraph  (a)(1)  shall  be 
preserved  for  six  years  after  the  date 


when  the  post-distribution  certification 
under  this  part  is  filed  with  the  PBGC. 

(b)  Availability  of  records.  The 
contributing  sponsor  or  plan 
administrator  shall  make  records  related 
to  the  termination  available  to  the  PBGC 
upon  request  for  inspection  and 
photocopying,  and  shall  submit  such 
records  to  the  PBGC  within  30  days  after 
the  date  of  a  written  request  by  the 
PBGC  or  by  a  later  date  specified 
therein. 

§4041.6    Effect  of  failure  to  provide 
required  information. 

If  a  plan  administrator  foils  to  provide 
any  iriormation  required  under  this  part 
within  the  specified  time  limit,  the 
PBGC  may  assess  a  penalty  under 
section  4071  of  ERISA  of  up  to  $1 ,000 
a  day  for  each  day  that  the  foilure    . 
continues.  The  PBGC  may  also  pursue 
any  other  equitable  or  legal  remedies 
available  to  it  under  the  law,  including. 
if  appropriate,  the  issuance  of  a  notice 
of  noncompliance  under  §  4041.31. 

§4041.7    Challenges  to  plan  termination 
under  collective  tiargaining  agreement 

(a)  Suspension  upon  formal  challenge 
to  termination. 

(1)  Notice  of  formal  challenge. 

(i)  If  the  PBGC  is  advised,  before  its 
review  period  under  §  4041.26(a)  ends, 
or  before  issuance  of  a  notice  of  inability 
to  determine  sufficiency  or  a 
distribution  notice  imder  §4041.47  (b) 
or  (c),  that  a  formal  challenge  to  the 
termination  has  been  initiated  as 
described  in  paragraph  (c),  the  PBGC 
shall  suspend  the  termination 
proceeding  and  so  advise  the  plan 
administrator  in  writing. 

(ii)  If  the  PBGC  is  advised  of  a 
challenge  described  in  paragraph 
(a)(l)(i)  of  this  section  after  the  time 
specified  therein,  the  PBGC  may 
suspend  the  termination  proceeding  and 
shall  so  advise  the  plan  administrator  in 
writing. 

(2)  Standard  terminations.  During  any 
period  of  suspension  in  a  standard 
termination — 

(i)  The  running  of  all  time  periods 
specified  in  ERISA  or  this  part  relevant 
to  the  termination  shall  be  suspended; 
and 

(ii)  The  plan  administrator  shall 
comply  with  the  prohibitions  in 
§4041.22. 

(3)  Distress  terminations.  During  any 
period  of  suspension  in  a  distress 
termination — 

(i)  The  issuance  by  the  PBGC  of  any 
notice  of  inability  to  determine 
sufficiency  or  distribution  notice  shall 
be  stayed  or,  if  any  such  notice  was 
previously  issued,  its  effectiveness  shall 
be  stayed; 
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(ii)  The  plan  administrator  shall 
comply  with  the  prohibitions  in 
§4041.42:  and 

(iii)  The  plan  administrator  shall  flle 
a  distress  termination  notice  with  the 
PBGC  pursuant  to  §  4041.45. 

(b)  Existing  collective  bargaining 
agreement.  For  purposes  of  this  section, 
an  existing  collective  bargaining 
agreement  means  a  collective  bargaining 
agreement  that  has  not  been  made 
inoperative  by  a  judicial  ruling  and,  by 
its  terms,  either  has  not  expired  or  is 
extended  beyond  its  stated  expiration 
date  because  neither  of  the  collective 
bargaining  parties  took  the  required 
action  to  terminate  it.  When  a  collective 
bargaining  agreement  no  longer  meets 
these  conditions,  it  ceases  to  be  an 
"existing  collective  bargaining 
agreement,"  whether  or  not  any  or  all  of 
its  terms  may  continue  to  apply  by 
operation  of  law. 

(c)  Fonnal  challenge  to  termination.  A 
formal  challenge  to  a  plan  termination 
asserting  that  the  termination  would 
violate  the  terms  and  conditions  of  an 
existing  collective  bargaining  agreement 
is  initiated  when — 

(1)  Any  procedure  specified  in  the 
collective  bargaining  agreement  for 
resolving  disputes  under  the  agreement 
commences;  or 

(2)  Any  action  before  an  arbitrator, 
administrative  agency  or  board,  or  court 
under  applicable  labor- management 
relations  law  commences. 

(d)  Resolution  of  challenge. 
hnmediately  upon  the  final  resolution  of 
the  challenge,  the  plan  administrator 
shall  notify  the  PBGC  in  writing  of  the 
outcome  of  the  challenge,  provide  the 
PBGC  with  a  copy  of  any  award  or 
order,  and,  if  the  validity  of  the 
proposed  termination  has  been  upheld, 
advise  the  PBGC  whether  the  proposed 
termination  is  to  proceed.  The  final 
resolution  ends  the  suspension  period 
under  paragraph  (a)  of  this  section. 

(1)  Challenge  sustained.  If  the  final 
resolution  is  that  the  projxjsed 
termination  violates  an  existing 
collective  bargaining  agreement,  the 
PBGC  shall  dismiss  the  termination 
proceeding,  all  actions  taken  to  effect 
the  plan  termination  shall  be  null  and 
void,  and  the  plan  shall  be  an  ongoing 
plan.  \n  this  event,  in  a  distress 
termination.  §  4041.42(d)  shall  apply  as 
of  the  date  of  the  dismissal  by  the  PBGC. 

(2)  Termination  sustained.  If  the  final 
resolution  is  that  the  proposed 
termination  does  not  violate  an  existing 
collective  bargaining  agreement  and  the 
plan  administrator  has  notified  the 
PBGC  that  the  termination  is  to  proceed, 
the  PBGC  shall  reactivate  the 
termination  proceeding  by  sending  a 


written  notice  thereof  to  the  plan 
administrator,  and — 

(i)  The  termination  proceeding  shall 
continue  from  the  point  where  it  was 
suspended; 

(ii)  All  actions  taken  to  effect  the 
termination  before  the  suspension  shall 
be  effective; 

(iii)  Any  time  periods  that  were 
suspended  shall  resume  running  from 
the  date  of  the  PBGC's  notice  of  the 
reactivation  of  the  proceeding; 

(iv)  Any  time  periods  that  had  fewer 
than  15  days  remaining  shall  be 
extended  to  the  15th  day  after  the  date 
of  the  PBGC's  notice,  or  such  later  date 
as  the  PBGC  may  specify;  and 

(v)  In  a  distress  termination,  the  PBGC 
shall  proceed  to  issue  a  notice  of 
inability  to  determine  sufficiency  or  a 
distribution  notice  (or  reactivate  any 
such  notice  stayed  under  paragraph 
(a)(3)  of  this  section),  either  with  or 
without  first  requesting  updated 
information  from  the  plan  administrator 
pursuant  to  §  4041.45(c). 

(e)  Final  resolution  of  challenge.  A 
formal  challenge  to  a  proposed 
termination  is  finally  resolved  when — 

(1)  The  parties  involved  in  the 
challenge  enter  into  a  settlement  that 
resolves  the  challenge; 

(2)  A  final  award,  administrative 
decision,  or  court  order  is  issued  that  is 
not  subject  to  review  or  appeal;  or 

(3)  A  final  award,  administrative 
decision,  or  court  order  is  issued  that  is 
not  app>ealed,  or  review  or  enforcement 
of  which  is  not  sought,  within  the  time 
for  filing  an  appeal  or  requesting  review 
or  enforcement. 

(f)  Involuntary  termination  by  the 
PBGC.  Notwithstanding  any  other 
provision  of  this  section,  the  PBGC 
retains  the  authority  in  any  case  to 
initiate  a  plan  termination  in 
accordance  with  the  provisions  of 
section  4042  of  ERISA. 

f  4041 .8    Post-tarmination  amendments. 

Except  to  the  extent  necessary  to  meet 
a  qualification  requirement  under 
section  401  of  the  Code,  a  plan 
amendment  that  is  adopted  or  effective 
after  a  plan's  termination  date  shall  be 
disregarded  with  respect  to  a  participant 
or  beneficiary  to  the  extent  the 
amendment — 

(a)  Decreases  the  amount  or  value  of 
the  p>articipant's  or  beneficiary's 
benefits  (e.g.,  by  adopting  less  favorable 
assumptions  for  calculating  a  lump  sum 
distribution  or  by  eliminating  an 
ancillary  benefit  such  as  a  Social 
Security  supplement  under  section 
204(b)(1)(G)  of  ERISA);  or 

(b)  Eliminates  or  restricts  an  optional 
form  of  benefit  for  the  participant  or 
beneficiary. 


Subpart  B — Standard  Termination 
Process 

§  4041 .21    Requirements  for  a  standard 
termination. 

(a)  Notice  and  distribution 
requirements.  A  standard  termination  is 
valid  if  the  plan  administrator — 

(1)  Issues  a  notice  of  intent  to 
terminate  to  all  affected  parties  (other 
than  the  PBGC)  in  accordance  with 
§4041.23;, 

(2)  Issues  notices  of  plan  benefits  to 
all  affected  parties  entitled  to  plan 
benefits  in  accordance  with  §4041.24; 

(3)  Files  a  standard  termination  notice 
with  the  PBGC  in  accordance  with 
§4041.25; 

(4)  Distributes  the  plan's  assets  in 
satisfaction  of  all  of  the  plan's  benefit 
liabilities  in  accordance  with 

§  4041.28(a);  and 

(5)  In  the  case  of  a  spin-of!/ 
termination  transaction  (as  defined  in 
§  4041.23(c)),  provides  the  notices 
required  by  §4041. 23(c),  §  4041.24(f), 
and  §  4041.27(a)(2). 

(b)  Plan  sufficiency. 

(1)  Commitment  to  make  plan 
sufficient.  A  contributing  sponsor  of  a 
plan  or  any  other  member  of  the  plan's 
controlled  group  may  make  a 
commitment  to  contribute  any 
additional  sums  necessary  to  enable  the 
plan  to  satisfy  benefit  liabilities  in 
accordance  with  §  4041.28(a).  A 
commitment  shall  be  valid  only  if — 

(i)  It  is  made  to  the  plan; 

(ii)  It  is  in  writing,  signed  by  the 
contributing  sponsor  or  controlled 
group  members):  and 

(iii)  In  any  case  in  which  the  person 
making  the  commitment  is  the  subject  of 
a  bankruptcy  liquidation  or 
reorganization  proceeding,  as  described 
in  §  4041.41(c)  (1)  or  (c)(2),  the 
commitment  is  approved  by  the  court 
before  which  the  liquidation  or 
reorganization  proceeding  is  pending  or 
a  person  not  in  bfuikruptcy 
unconditionally  guarantees  to  meet  the 
commitment  at  or  before  the  time 
distribution  of  assets  is  required. 

(2)  Alternative  treatment  of  majority 
owner's  benefit.  A  majority  owner  may 
elect  to  forego  receipt  of  his  or  her 
benefit  to  the  extent  necessary  to  enable 
the  plan  to  satisfy  all  other  benefit 
liabilities  in  accordance  v«rith 

§  4041.28(a).  Any  such  alternative 
treatment  of  the  majority  owner's 
benefit  is  valid  only  if — 

(i)  The  election  is  in  writing; 

(ii)  In  any  case  in  which  section 
205(g)  of  ERISA  requires  spousal 
consent  to  the  majority  owner's  receipt 
of  his  or  her  benefit  in  a  form  other  than 
a  qualified  joint  and  survivor  aimuity, 
the  spouse  of  the  majority  owner 


consents  in  accordance  with  such 
section:  and 

(iii)  The  majority  owner's  election  is 
not  inconsistent  with  a  qualified 
domestic  relations  order  (as  defined  in 
section  206(d)(3)  of  ERISA). 

f  4041 .22    Administration  of  plan  during 
pendency  of  termination  process. 

(a)  In  general.  A  plan  administrator 
may  distribute  plan  assets  in  connection 
with  the  termination  of  the  plan  only  in 
accordance  with  the  provisions  of  this 
part.  From  the  first  day  the  plan 
administrator  issues  a  notice  of  intent  to 
terminate  to  the  last  day  of  the  PBGC's 
review  period  under  §  4041.26(a),  the 
plan  administrator  shall  continue  to 
carry  out  the  normal  operations  of  the 
plan.  During  that  time  period,  except  as 
provided  in  paragraph  (b).  the  plan 
administrator  shall  not — 

(1)  Purchase  irrevocable  commitments 
to  provide  any  plan  benefits;  or 

(z)  Pay  benefits  attributable  to 
employer  contributions,  other  than 
death  benefits,  in  any  form  other  than 
an  aimuity. 

(b)  Exception.  The  plan  administrator 
may  pay  benefits  attributable  to 
employer  contributions  either  through 
the  purchase  of  irrevocable 
commitments  or  in  a  form  other  than  an 

annuity  if — 

(1)  The  participant  has  separated  from 
active  employment; 

(2)  The  distribution  is  consistent  with 
prior  plan  practice;  and 

(3)  The  distribution  is  not  reasonably 
expected  to  jeopardize  the  plan's 
sufficiency  for  benefit  liabilities. 

S  4041 .23    Notice  of  intent  to  terminate, 
(a)  Notice  requirement. 

(1)  In  general.  At  least  60  days  and  no 
more  than  90  days  before  the  proposed 
termination  date,  the  plan  administrator 
shall  issue  a  notice  of  intent  to 
terminate  to  each  person  (other  than  the 
PBGC)  that  is,  as  of  the  proposed 
termination  date,  an  affected  party.  (The 
PBGC's  standard  termination  forms  and 
instructions  package  includes  a  model 
notice  of  intent  to  terminate.) 

(2)  Early  issuance  ofNOIT.  The  PBGC 
may  consider  a  notice  of  intent  to 
terminate  to  be  timely  under  {>aragraph 
(a)(1)  if  the  notice  was  early  by  a  de 
minimis  number  of  days  and  the  PBGC 
finds  that  the  early  issuance  was  the 
result  of  administrative  error. 

(b)  Contents  of  notice.  The  notice  of 
intent  to  terminate  shall  include — 

(1)  Identifying  information.  The  name 
and  PN  of  the  plan,  the  name  and  EIN 
of  each  contributing  sponsor,  and  the 
name,  iddress.  and  telephone  number  of 
the  person  who  may  be  contacted  by  an 
affected  party  with  questions 
concerning  the  plan's  termination: 


(2)  Intent  to  terminate  plan.  A 
statement  that  the  plan  administrator 
intends  to  terminate  the  plan  in  a 
standard  termination  as  of  a  specified 
proposed  termination  date  and  will 
notify  the  affected  party  if  the  proposed 
termination  date  is  changed  to  a  later 
date  or  if  the  termination  does  not 
occur; 

(3)  Sufficiency  requirement.  A 
statement  that,  in  order  to  terminate  in 
a  standard  termination,  plan  assets  must 
be  sufficient  to  provide  all  benefit 
liabilities  under  the  plan; 

(4)  Cessation  of  accruals.  A  statement 
(as  applicable)  informing  affected 
parties  that — 

(i)  Benefit  accnials  will  cease  as  of  the 
termination  date,  but  will  continue  if 
the  plan  does  not  terminate; 

(ii)  A  plan  amendment  has  been 
adopted  under  which  benefit  accruals 
will  cease,  in  accordance  writh  section 
204(h)  of  ERISA,  as  of  the  proposed 
termination  date  or  a  specified  date 
before  the  proposed  termination  date, 
whether  or  not  the  plan  is  terminated: 

or 

(iii)  Benefit  accruals  ceased,  in 
accordance  with  section  204(h)  of 
ERISA,  as  of  a  specified  date  before  the 
notice  of  intent  to  terminate  was  issued; 

(5)  Annuity  information.  If  required 
under  §4041.27,  the  annuity 
information  described  therein; 

(6)  Benefit  information.  A  statement 
that  each  affected  party  entitied  to  plan 
benefits  will  receive  a  written 
notification  regarding  his  or  her 
benefits; 

(7)  Continuation  of  monthly  benefits. 
For  those  persons  who  are  (as  of  the 
proposed  termination  date)  in  pay 
status,  a  statement  that  their  monthly  (or 
other  periodic)  benefit  amounts  will  not 
be  affected  by  the  plan's  termination; 

and 

(8)  Extinguishment  of  guarantee.  A 
statement  Aat  after  plan  assets  have 
been  distributed  in  full  satisfaction  of 
all  pension  benefits  under  the  plan  with 
respect  to  a  participant  or  a  beneficiary 
of  a  deceased  participant,  either  by  the 
purchase  of  irrevocable  commitments 
(annuity  contracts)  or  by  an  alternative 
form  of  distribution  provided  for  imder 
the  plan,  the  PBGC  no  longer  guarantees 
that  participant's  or  beneficiary's  plan 
benefits. 

(c)  Spin-off/termination  transactions. 
In  the  case  of  a  transaction  in  which  a 
single  defined  benefit  plan  is  split  into 
two  or  more  plans  and  there  is  a 
reversion  of  residual  assets  to  an 
employer  upon  the  termination  of  one 
or  more  but  fewer  than  all  of  the 
resulting  plans  (a  "spin-ofi/termination 
transaction"),  the  plan  administrator 
shall,  within  the  time  period  specified 


in  paragraph  (a),  provide  all 
participants,  beneficiaries  of  deceased 
participants,  and  alternate  payees  in  the 
original  plan  who  are  (as  of  the 
proposed  termination  date)  covered  by 
an  ongoing  plan  with  a  notice 
describing  the  transaction. 

14041.24    Noticas  Of  plan  bsnslHs. 

(a)  Notice  requirement.  The  plan 
administrator  shall,  no  later  than  the 
time  the  plan  administrator  files  the 
standard  termination  notice  with  the 
PBGC,  issue  a  notice  of  plan  benefits  to 
each  person  (other  than  the  PBGC  and 
any  employee  organization)  who  is,  as 
of  the  proposed  termination  date,  an 
affect^  party. 

(b)  Contents  of  notice.  The  plan 
administrator  shall  include  in  each 
notice  of  plan  benefits — 

(1)  The  name  and  PN  of  the  plan,  the 
name  and  EIN  of  each  contributing 
sponsor,  and  the  name,  address,  and 
telephone  number  of  an  individual  who 
may  be  contacted  to  answer  questions 
concerning  a  benefit; 

(2)  The  proposed  termination  date 
given  in  the  notice  of  intent  to  terminate 
and  any  extended  proposed  termination 
date  under  §  4041.25(b); 

(3)  If  the  amount  of  the  plan  benefits 
set  forth  in  the  notice  is  an  estimate,  a 
statement  that  the  amount  is  an  estimate 
and  that  benefits  paid  may  be  greater 
than  or  less  than  the  estimate; 

(4)  Except  in  the  case  of  an  affected 
party  in  pay  status  for  more  than  one 
year  as  of  the  proposed  termination 
date — 

(i)  The  personal  data  used  to  calculate 
the  affected  party's  plan  benefits:  and 

(ii)  A  statement  requesting  that  the 
affected  party  review  the  personal  data 
and  notify  the  plan  administrator  of  any 
incorrect  data:  and 

(5)  The  information  in  paragr^h  (c), 
(d).  or  (e),  as  applicable. 

(c)  Benefits  of  persons  in  pay  status. 
For  an  affected  party  in  pay  statiis  as  of 
the  propiosed  termination  date,  the  plan 
administrator  shall  include  in  the  notice 
of  plan  benefits — 

(1)  The  amount  and  form  of  the 
participant's  or  beneficiary's  plan 
benefits  payable  as  of  the  proposed 
termination  date; 

(2)  The  amount  and  form  of  benefit. 

if  any.  payable  to  a  beneficiary  upon  the 
participant's  death  and  the  name  of  the 
beneficiary;  and 

(3)  The  amount  and  date  of  any 
increase  or  decrease  in  the  benefit 
scheduled  to  occur  (or  that  has  already 
occurred)  after  the  proposed  termination 
date  and  an  explanation  of  the  increase 
or  decrease,  including,  where 
applicable,  a  reference  to  the  pertinent 
plan  provision. 
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(d)  Benefits  of  persons  with  valid 
elections  or  de  minimis  benefits.  For  an 
affected  party  who  is  not  in  pay  status 
as  of  the  proposed  termination  date,  but 
who  has,  86  of  that  date,  validly  elected 
a  form  and  starting  date,  or  with  respect 
to  whom  the  plan  administrator  has 
determined  that  a  nonconsensual  lump 
sum  distribution  will  be  made,  the  plan 
administrator  shall  include  in  the  notice 
of  plan  beneBts — 

(1 )  The  amount  and  form  of  the 
person's  plan  beneflts  payable  as  of  the 
projected  benefit  starting  date,  and  what 
that  date  is; 

(2)  The  information  in  paragraphs 
(c){2)  and  (c)(3); 

(3)  If  the  plan  benefits  will  be  paid  in 
any  form  other  than  a  lump  sum  and  the 
age  at  which,  or  form  in  which,  the  plan 
benefits  will  be  paid  differs  horn  the 
normal  retirement  benefit — 

(1)  The  age  or  form  stated  in  the  plan; 
and 

(ii)  The  age  or  form  adjustment 
factors;  and 

(4)  If  the  plan  benefits  will  be  paid  in 
a  lump  sum — 

(i)  An  explanation  of  when  a  lump 
sum  may  be  paid  without  the  consent  of 
the  participant  or  the  participant's 
spouse; 

(ii)  The  interest  rate  used  to  convert 
to  the  lump  sum  benefit  and  a  reference 
to  the  pertinent  plan  provisions: 

(iii)  An  explanation  of  how  the 
interest  rate  is  used  to  calculate  the 
lump  sum; 

(iv)  A  statement  that  the  use  of  a 
higher  interest  rate  results  in  a  smaller 
lump  sum  amount;  and 

(v)  A  statement  that  the  applicable 
interest  rate  may  change  before  the 
distribution  date. 

(e)  Benefits  of  all  other  persons  not  in 
pay  status.  For  any  other  affected  party 
not  described  in  paragraph  (c)  or  (d),  the 
plan  administrator  shall  include  in  the 
notice  of  plan  benefits — 

(1)  The  amount  and  form  of  the 
person's  plan  benefits  payable  at  normal 
retirement  age  in  any  form  permitted 
under  the  plan; 

(2)  Any  alternative  benefit  forms, 
including  those  payable  to  a  beneficiary 
upon  the  person's  death  either  before  or 
a^er  benefits  commence; 

(3)  If  the  person  is  or  may  become 
entitled  to  a  benefit  that  would  be 
payable  before  normal  retirement  age, 
the  amount  and  form  of  benefit  that 
would  be  payable  at  the  earliest  benefit 
commencement  date  (or,  if  more  than 
one  such  form  is  payable  at  the  earliest 
benefit  commencement  date,  any  one  of 
those  forms)  and  whether  the  benefit 
commencing  on  such  date  would  be 
subject  to  future  reduction;  and 


(41  If  the  plan  benefits  may  be  paid  in 
a  lump  sum,  the  information  in 
paragraph  (d)C4). 

(f)  Spin-off/termination  transactions. 
In  the  case  of  a  spin-off/ termination 
transaction  (as  defined  in  §  4041.23(c)), 
the  plan  administrator  shall,  no  later 
than  the  time  the  plan  administrator 
files  the  standard  termination  notice  for 
any  terminating  plan,  provide  all 
participants,  beneficiaries  of  deceased 
participants,  and  alternate  payees  in  the 
original  plan  who  are  (as  of  the 
proposed  termination  date)  covered  by 
an  ongoing  plan  with  a  notice  of  plan 
benefits  containing  the  information  in 
paragraphs  (b)  through  (e). 

§  4041 .25    Standard  tennination  notice. 

(a)  Notice  requirement.  The  plan 
administrator  shall  file  with  the  PBGC  a 
standard  termination  notice,  consisting 
of  the  PBGC  Form  500,  completed  in 
accordance  with  the  instructions 
thereto,  on  or  before  the  180th  day  after 
the  proposed  tennination  date. 

(b)  Change  of  proposed  tennination 
date.  The  plan  administrator  may,  in  the 
standard  termination  notice,  select  a 
proposed  termination  date  that  is  later 
than  the  date  specified  in  the  notice  of 
intent  to  terminate,  provided  it  is  not 
later  than  90  days  after  the  earliest  date 
on  which  a  notice  of  intent  to  terminate 
was  issued  to  any  affected  party. 

(c)  Request  for  IRS  determination 
letter.  To  qualify  for  the  distribution 
deadline  in  §4041.28(a)(1)(ii).  the  plan 
administrator  shall  submit  to  the  IRS  a 
valid  request  for  a  determination  of  the 
plan's  qualification  status  upon 
termination  ("determination  letter")  by 
the  time  the  standard  termination  notice 
is  filed. 

§4041.26    PBGC  review  of  standard 
termination  notice. 

(a)  Review  period. 

[\)ln  general.  The  PBGC  shall  notify 
the  plan  administrator  in  writing  of  the 
date  on  which  it  received  a  complete 
standard  termination  notice  at  the 
address  provided  in  the  PBGC's 
standard  termination  forms  and 
instructions  package.  If  the  PBGC  does 
not  issue  a  notice  of  noncompliance 
during  its  60-day  review  period 
following  such  date,  the  plan 
administrator  shall  proceed  to  close  out 
the  plan  in  accordance  with  §  4041.28. 

(2)  Extension  of  review  period.  The 
PBGC  and  the  plan  administrator  may, 
before  the  expiration  of  the  PBGC 
review  period  in  paragraph  (a)(1),  agree 
in  writing  to  extend  that  period. 

(b)  If  standard  tennination  notice  is 
incomplete. 

(1)  For  purposes  of  timely  filing.  If  the 
standard  termination  notice  is 


incomplete,  the  PBGC  may,  based  on  the 
nature  and  extent  of  the  omission, 
provide  the  plan  administrator  an 
opportunity  to  complete  the  notice.  In 
such  a  case,  the  standard  termination 
notice  shall  be  deemed  to  have  been 
complete  as  of  the  date  when  originally 
filed  for  purposes  of  §4041. 25(a), 
provided  the  plan  administrator 
provides  the  missing  information  by  ftie 
later  of — 

(i)  The  180th  day  after  the  proposed 
termination  date;  or 

(ii)  The  30th  day  after  the  date  of  the 
PBGC  notice  that  the  filing  was 
incomplete. 

(2)  For  purposes  of  PBGC  review 
period.  If  the  standard  termination 
notice  is  completed  under  paragra^ih 
(b)(1),  the  PBGC  shall  determine 
whether  the  notice  shall  be  deemed  to 
have  been  complete  as  of  the  date  when 
originally  filed  for  purposes  of 
determining  when  the  PBGC's  review 
period  begins  under  §  4041.26(a)(1). 

(c)  Additional  infonnation. 

(1)  Deadline  for  providing  additional 
infonnation.  The  PBGC  may  in  any  case 
require  the  submission  of  additional 
information  relevant  to  the  termination 
proceeding.  Any  such  additional 
information  becomes  part  of  the 
standard  termination  notice  and  shall  be 
submitted  within  30  days  after  the  date 
of  a  written  request  by  the  PBGC,  or 
within  a  different  time  period  specified 
therein.  The  PBGC  may  in  its  discretion 
shorten  the  time  period  where  it 
determines  that  the  interests  of  the 
PBGC  or  participants  may  be  prejudiced 
by  a  delay  in  receipt  of  the  information. 

(2)  Effect  on  tennination  proceeding. 
A  request  for  additional  information 
shall  suspend  the  running  of  the  PBGC's 
60-day  review  period.  The  review 
period  shall  begin  running  again  on  the 
day  the  required  information  is  received 
and  continue  for  the  greater  of — 

(i)  The  number  of  days  remaining  in 
the  review  period;  or 
(ii)  Five  regular  business  days. 

§  4041 .27    Notice  of  annuity  information. 

(a)  Notice  requirement. 

(1)  In  general.  The  plan  administrator 
shall  provide  notices  in  accordance  with 
this  section  to  each  affected  party  other 
than — 

(i)  An  affected  party  whose  plan 
benefits  will  be  distributed  in  the  form 
of  a  nonconsensual  lump  sum;  and 

(ii)  The  PBGC. 

(2)  Spin-off/termination  transactions. 
The  plan  administrator  shall  provide  the 
infonnation  in  paragraph  (d)  to  a  person 
entitled  to  notice  under  §§  4041.23(c)  or 
4041.24(f),  at  the  same  time  and  in  the 
same  manner  as  required  for  an  affected 
party  other  than  the  PBGC. 


(b)  Content  of  notice.  The  plan 
administrator  shall  include,  as  part  of 
the  notice  of  intent  to  terminate — 

(1)  Identity  of  insurers.  The  name  and 
address  of  the  insurer  or  insurers  bom 
whpm  (if  known),  or  (if  not)  from  among 
whom,  the  plan  administrator  intends  to 
purchase  irrevocable  commitments 
(annuity  contracts); 

(2)  change  in  identity  of  insurers.  A 
statement  that  if  the  plan  administrator 
later  decides  to  select  a  different 
insurer,  affected  parties  will  receive  a 
supplemental  notice  no  later  than  45 
days  before  the  distribution  date;  and 

(3)  State  guaranty  association 
coverage  infonnation.  The  information 
on  state  guaranty  association  coverage  of 
annuities  described  in  paragraphs  (a)(3) 
(i)  and  (ii)  of  this  section: 

(i)  The  following  notice: 

Under  your  pension  plan,  your  benefits 
may  be  paid  in  the  form  of  an  annuity 
purchased  from  a  licensed  insurance 
company.  If  we  purchase  an  annuity  for  you 
to  provide  all  your  pension  benefits  under 
the  plan,  the  insurance  company  will  be 
responsible  for  paying  your  benefits. 

All  states,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico  have 
established  "guaranty  associations"  to 
protect  policyholders  in  the  event  of  an 
insurance  company's  financial  bilure.  All 
insurance  companies  licensed  to  sell 
insurance  in  a  state  are  required  to  tie 
members  of  that  state's  guaranty  association. 
If  a  member  insurance  company  fails,  the 
association  collects  money  from  the  other 
member  insurance  companies  to  continue 
coverage  up  to  statutory  limits,  as  specified 
by  law,  for  its  policyholders. 

State  guaranty  association  coverage  of  your 
annuity  means  that  the  guaranty  association 
ma^  pay  part  or  all  of  your  annuity  if  the 
insurance  company  responsible  for  the 
annuity  cannot  pay.  How  much  of  your 
aimuity  the  fund  would  pay,  if  any.  may 
depend  on  factors  such  as  the  amount  of  your 
annuity,  the  state  in  which  you  reside  at  the 
time  the  insurance  company  fails  to  pay,  and 
the  state  in  which  the  insurance  company  is 
located.  Since  state  laws  vary,  you  will  need 
to  see  what  the  law  in  your  state  says  at  the 
relevant  time. 

State  guaranty  association  coverage  is 
limited  by  statute  in  total  dollar  amount.  In 
most  states,  the  maximum  amount  of  annuity 
coverage  is  stated  in  terms  of  the  present 
value  of  the  annuity.  The  maximum  amount 
and  how  it  is  slated  varies  from  state  to  state 
and  may  change  over  time. 

This  notice  is  intended  to  help  you 
understand  the  general  nature  of  state 
guaranty  association  protection  of  the 
annuity  you  may  receive.  It  is  only  a 
summary.  Listings  of  state  guaranty 
associations  and  their  addresses  and 
telephone  numbers,  and  of  their  general 
coverage  limits  are  attached. 

(ii)  Listings  of  the  addresses  and 
telephone  numbers  of  the  state  guaranty 
association  offices  in  all  50  states,  the 
District  of  Columbia,  and  the 


Commonwealth  of  Puerto  Rico,  and  of 
the  dollar  coverage  limitations 
applicable  to  each  state,  along  with  the 
date  as  of  which  the  listings  were 
prepared.  The  plan  administrator  shall 
use  listings  that  are  at  least  as  current 
as  those  included  as  sample  listings  in 
the  standard  termination  forms  and 
instructions  package  applicable  to  the 
plan  termination  proceeding, 
(c)  Where  insurerfs)  not  known. 

(1)  Extension  of  deadline  for  notice.  If 
the  identity-of-insurer  information  in 
paragraph  (b)(1)  is  not  known  at  the 
time  the  plan  administrator  is  required 
to  provide  it  to  an  affected  party  as  part 
of  a  notice  of  intent  to  terminate,  the 
plan  administrator  shall  instead  provide 
it  in  a  supplemental  notice  under 
paragraph  (d). 

(2)  Alternative  NOIT  information.  A 
plan  administrator  that  qualifies  for  the 
extension  in  paragraph  (c)(1)  with 
respect  to  a  notice  of  intent  to  terminate 
shall  include  therein  (in  lieu  of  the 
information  in  paragraph  (b))  a 
statement  that — 

(i)  Irrevocable  commitments  (annuity 
contracts)  may  be  purchased  from  an 
insurer  to  provide  some  or  all  of  the 
benefits  under  the  plan; 

(ii)  The  insurer  or  insurers  have  not 
yet  been  identified;  and 

(iii)  Affected  parties  will  be  notified  at 
a  later  date  (but  no  later  than  45  days 
before  the  distribution  date)  of  the  name 
and  address  of  the  insurer  or  insiu^rs 
from  whom  (if  known),  or  (if  not)  from 
among  whom,  the  plan  administrator 
intends  to  purchase  irrevocable 
commitments  (annuity  contracts). 

(d)  Supplemental  notice.  The  plan 
administrator  shall  provide  a 
supplemental  notice  to  an  affected  party 
in  accordance  with  this  paragraph  (d)  if 
the  plan  administrator  did  not 
previously  notify  the  affected  party  of 
the  identity  of  insurer(s)  or,  after  having 
previously  notified  the  affected  party  of 
the  identity  of  insureds),  decides  to 
select  a  different  insurer.  A  failure  to 
provide  a  required  supplemental  notice 
to  an  affected  party  shall  be  deemed  to 
be  a  failure  to  comply  with  the  notice 
of  intent  to  terminate  requirements. 

(1)  Deadline  for  supplemental  notice. 
The  deadline  for  issuing  the 
supplemental  notice  is  45  days  before 
the  affected  party's  distribution  date  (or, 
in  the  case  of  an  employee  organization, 
45  days  before  the  earliest  distribution 
date  for  any  affected  party  that  it 
represents). 

(2)  Content  of  supplemental  notice. 
The  supplemental  notice  shall 
include — 

(i)  The  identity-of-insurer  infonnation 
in  paragraph  (b)(1); 


(ii)  The  infonnation  regarding  change 
of  identity  of  insurer(s)  in  paragraph 
(b)(2);  and 

(iii)  Unless  the  state  guaranty 
association  coverage  information  in 
paragraph  (b)(3)  was  previously 
provided  to  the  affected  party,  such 
information  and  the  extinguishment-of- 
guarantee  information  in 
§  4041.23(b)(8). 

§4041.28    Closeout  of  plan, 
(a)  Distribution  deadline. 

(1)  In  general.  Unless  a  notice  of 
noncompliance  is  issued  imder 

§  4041.31(a),  the  plan  administrator 
shall  complete  the  distribution  of  plan 
assets  in  accordance  with  paragraph  (c) 
by  the  later  of — 

(i)  180  days  after  the  expiration  of  the. 
PBGC's  60-day  (or  extended)  review 
period  under  §404 1.26(a);  or 

(ii)  If  the  plan  administrator  meets  the 
requirements  of  §  4041.25(c),  120  days 
after  receipt  of  a  favorable 
determination  from  the  IRS. 

(2)  Revocation  of  notice  of 
noncompliance.  Ii  the  PBGC  revokes  a 
notice  of  noncompliance  issued  under 

§  4041.31(a),  the  distribution  deadline  is 
extended  until  the  180th  day  after  the 
date  of  the  revocation. 

(b)  Assets  insufficient  to  satisfy 
benefit  liabilities,  ff  the  plan 
administrator  determines  that  plan 
assets  are  not  sufficient  to  satisfy  all 
benefit  liabilities  at  the  time  of  any 
distribution  (with  assets  determined  net 
of  other  liabilities,  including  PBGC 
premiums),  the  plan  administrator  shall 
not  make  any  further  distribution  of 
assets  to  effect  the  plan's  tennination 
and  shall  promptly  notify  the  PBGC. 

[c)  Method  of  distribution. 

(1)  In  general.  The  plan  administrator 
shall,  in  accordance  with  all  applicable 
requirements  under  the  Code  and 
ERISA,  distribute  plan  assets  in 
satisfaction  of  all  benefit  liabilities 
(determined  as  of  the  termination  date). 
In  the  case  of  benefit  liabilities  that 
must  be  provided  in  aimuity  form,  the 
distribution  shall  be  made  by 
piurchasing  irrevocable  commitments 
from  an  insurer  selected  in  accordance 
with  the  fiduciary  standards  of  Tide  I  of 
ERISA. 

(2)  Participating  aimuity  contracts.  In 
the  case  of  a  plan  in  which  any  residual 
assets  are  to  be  distributed  to 
participants,  a  participating  annuity 
contract  may  be  purchased  to  satisfy  the 
requirement  that  aimuities  be  provided 
by  the  purchase  of  irrevocable 
commitments  only  if  the  portion  of  the 
price  of  the  contract  that  is  attributable 
to  the  particifjation  featiire — 
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(i)  Is  not  taken  into  account  in 
determining  the  amount  of  residual 
assets:  and 

(ii)  Is  not  paid  from  residual  assets 
allocable  to  participants. 

(3)  Missing  participants.  The  plan 
administrator  shall  distribute  benefits  to 
missing  participants  in  accordance  with 
part  4050. 

(d)  Notice  of  annuity  contract.  If 
benefit  liabilities  are  provided  through 
the  purchase  of  irrevocable 
commitments — 

(1)  Either  the  plan  administrator  or 
the  insurer  shall,  within  30  days  after  it 
is  available,  provide  each  participant 
and  beneficiary  with  a  copy  of  the 
annuity  contract  or  certificate  showing 
the  insurer's  name  and  address  and 
clearly  reflecting  the  insurer's  obligation 
to  provide  the  participant's  or 
beneficiary's  benefit;  and 

(2)  If  such  a  contract  or  certificate  is 
not  available  on  or  before  the  date  on 
which  the  post-distribution  certificate  is 
required  to  be  filed  in  order  to  avoid  the 
assessment  of  penalties  under 

§  4041.29(b),  the  plan  administrator 
shall,  no  later  than  such  date,  provide 
each  participant  and  beneficiary  with  a 
written  notice  stating — 

(i)  That  the  obligation  for  providing 
the  participant's  or  beneficiary's  plan 
benefits  has  transferred  to  the  insurer, 

(ii)  The  name  and  address  of  the 
insurer: 

(iii)  The  name,  address,  and  telephone 
number  of  the  person  designated  by  the 
insurer  to  answer  questions  concerning 
the  annuity:  and 

(iv)  That  the  participant  or  beneficiary 
will  receive  from  the  plan  administrator 
or  insurer  a  copy  of  the  aiuiuity  contract 
or  a  certificate  showing  the  insurer's 
name  and  address  and  clearly  reflecting 
the  insurer's  obligation  to  provide  the 
participant's  or  beneficiary's  benefit. 

14041.29    Post-distrUNJtion  certification. 

(a)  Deadline.  Within  30  days  after  the 
last  distribution  date  for  any  affected 
party,  the  plan  administrator  shall  file 
wth  the  PBGC  a  post-distribution 
certification  consisting  of  the  PBGC 
Form  501 ,  completed  in  accordance 
with  the  instructions  thereto. 

(b)  Assessment  of  penalties.  The 
PBGC  will  assess  a  penalty  for  late  filing 
of  a  post-distribution  certification  only 
to  the  extent  the  certification  is  filed 
more  than  90  days  after  the  distribution 
deadline  (including  extensions)  under 

§  4041.28(a). 

§4041.30    Request*  for  deadline 
extensions. 

(a)  In  general.  In  narrow 
circumstances,  the  PBGC  may  in  its 
discretion  extend  a  deadline  for  taking 


action  under  this  subpart  to  a  later  date. 
The  PBGC  will  grant  such  an  extension 
where  it  finds  compelling  reasons  why 
it  is  not  administratively  feasible  for  the 
plan  administrator  (or  other  persons 
acting  on  behalf  of  the  plan 
administrator)  to  take  the  action  until 
the  later  date  and  the  delay  is  brief.  The 
PBGC  shall  consider — 

(1)  The  length  of  the  delay:  and 

(2)  Whether  ordinary  business  care 
and  prudence  in  attempting  to  meet  the 
deadline  is  exercised. 

(b)  Time  of  extension  request.  Any 
request  for  an  extension  under 
paragraph  (a)  that  is  filed  later  than  the 
15th  day  before  the  applicable  deadline 
shall  include  a  justification  for  not  filing 
the  request  earlier. 

(c)  IRS  determination  letter  requests. 
Any  request  for  an  extension  under 
paragraph  (a)  of  the  deadline  in 
§404 1.25(c)  for  submitting  a 
determination  letter  request  to  the  IRS 
(in  order  to  qualify  for  the  distribution 
deadline  in  §4041.28(a)(l)(ii])  shall  be 
deemed  to  be  granted  unless  the  PBGC 
notifies  the  plan  administrator 
otherwise  within  60  days  after  receipt  of 
the  request  (or,  if  later,  by  the  end  of  the 
PBGC's  review  period  under 

§  4041.26(a)).  The  PBGC  shall  noUfy  the 
plan  administrator  in  writing  of  the  date 
on  which  it  receives  such  request. 

(d)  Statutory  deadlines  not 
extendable.  The  PBGC  may  not — 

(1)  Extend  the  60-day  time  limit  under 
§  4041.23(a)  for  issuing  the  notice  of 
intent  to  terminate; 

(2)  Waive  the  requirement  in 

§  4041.24(a)  that  the  notice  of  plan 
benefits  be  issued  by  the  time  the  plan 
administrator  files  the  standard 
termination  notice  with  the  PBGC;  or 

(3)  Extend  the  deadline  under 
§  4041.29(a)  for  filing  the  post- 
distribution  certification.  However,  the 
PBGC  will  assess  a  penalty  for  late  filing 
of  a  post-distribution  certification  only 
under  the  circumstances  described  in 

§  4041.29(b). 

f  4041 .31    Notice  of  noncompliance. 

(a)  Failure  to  meet  pre-distribution 
requirements. 

[1]  In  general.  Except  as  provided  in 
paragraphs  (a)(2)  and  (c),  the  PBGC  shall 
issue  a  notice  of  nonoompliance  within 
the  60-day  (or  extended)  time  period 
prescribed  by  §  4041.26(a)  whenever  it 
determines  that — 

(i)  The  plan  administrator  failed  to 
issue  the  notice  of  intent  to  terminate  to 
all  affected  parties  (other  than  the 
PBGC)  in  accordance  with  §§4041.23; 

(ii)  The  plan  administrator  failed  to 
issue  notices  of  plan  benefits  to  all 
affected  parties  entitled  to  plan  benefits 
in  accordance  with  §4041.24; 


(iii)  The  plan  administrator  failed  to 
file  the  standard  termination  notice  in 
accordance  with  §4041.25; 

(iv)  As  of  the  distribution  date 
proposed  in  the  standard  termination 
notice,  plan  assets  will  not  be  sufficient 
to  satisfy  all  benefit  liabilities  under  the 
plan:  or 

(v)  In  the  case  of  a  spin-off/ 
termination  transaction  (as  described  in 
§  4041.23(c)),  the  plan  administrator 
failed  to  issue  the  notices  required  by 
§  4041.23(c),  §4041.24(0,  and 
§  4041.27(a)(2). 

(2)  Interests  of  participants.  The  PBGC 
may  decide  not  to  issue  a  notice  of 
noncompliance  based  on  a  failure  to 
meet  a  requirement  under  paragraphs 
(a)(l)(i)  through  (a)(l)(iii)  or  (a)(l)(v)  of 
this  section  if  it  determines  that 
issuance  of  the  notice  would  be 
inconsistent  with  the  interests  of 
participants  and  beneficiaries. 

(3)  Continuing  authority.  The  PBGC 
may  issue  a  notice  of  noncompliance  or 
suspend  the  termination  proceeding 
based  on  a  failure  to  meet  a  requirement 
under  paragraphs  (a)(l)(i)  through 
(a)(l)(v)  of  this  section  after  expiration 
of  the  60-day  (or  extended)  time  period 
prescribed  by  §  4041.26(a)  (including 
upon  audit)  if  the  PBGC  determines 
such  action  is  necessary  to  carry  out  the 
purposes  of  Title  IV. 

(b)  Failure  to  meet  distribution 
requirements. 

(1)  In  general.  If  the  PBGC  determines, 
as  part  of  an  audit  or  otherwise,  that  the 
plan  administrator  has  not  satisfied  any 
distribution  requirement  of  §  4041.28(a), 
it  may  issue  a  notice  of  noncompliance. 

(2)  Criteria.  In  deciding  whether  to 
issue  a  notice  of  noncompliance  under 
paragraph  (b)(1)  of  this  section,  the 
PBGC  may  consider — 

(i)  The  natvu%  and  extent  of  the  failure 
to  satisfy  a  requirement  of  §4041. 28(a); 

(ii)  Any  corrective  action  taken  by  the 
plan  administrator;  and 

(iii)  The  interests  of  participants  and 
beneficiaries. 

(3)  Late  distributions.  The  PBGC  shall 
not  issue  a  notice  of  noncompliance  for 
failure  to  distribute  timely  t>ased  on  any 
facts  disclosed  in  the  post-distribution 
certification  if  60  or  more  days  have 
passed  from  the  PBGC's  receipt  of  the 
post-distribution  certification. 

(c)  Correction  of  errors.  The  PBGC 
shall  not  issue  a  notice  of 
noncompliance  based  solely  on  the  plan 
administrator's  inclusion  of  erroneous 
information  (or  omission  of  correct 
information)  in  a  notice  required  to  be 
provided  to  any  person  under  this  part 
if— 

(1)  The  PBGC  determines  that  the 
plan  administrator  acted  in  good  faith  in 
connection  with  the  error; 


(2)  The  plan  administrator  corrects 
the  error  no  later  than — 

(i)  In  the  case  of  an  error  in  the  notice 
of  plan  benefits  under  §4041.24,  the 
latest  date  an  election  notice  may  be 
provided  to  the  person;  or 

(ii)  In  any  other  case,  as  soon  as 
practicable  after  the  plan  administrator 
knows  or  should  know  of  the  error,  or 
by  any  later  date  specified  by  the  PBGC; 
and 

(3)  The  PBGC  determines  that  the 
delay  in  providing  the  correct 
information  will  not  substantially  harm 
any  person. 

(d)  Reconsideration.  A  plan 
administrator  may  request 
reconsideration  of  a  notice  of 
noncompliance  in  accordance  with  the 
rules  prescribed  in  part  4003,  subpart  C. 

(e)  Consequences  of  notice  of 
noncompliance. 

(1)  Effect  on  termination.  A  notice  of 
noncompliance  ends  the  standard 
termination  proceeding,  nullifies  all 
actions  taken  to  terminate  the  plan,  and 
renders  the  plan  an  ongoing  plan.  A 
notice  of  noncompliance  is  effective 
upon  the  expiration  of  the  period  within 
which  the  plan  administrator  may 
request  reconsideration  under  paragraph 
(d)  of  this  section  or,  if  reconsideration 
is  requested,  a  decision  by  the  PBGC 
upholding  the  notice.  However,  once  a 
notice  is  issued,  the  plan  administrator 
shall  take  no  further  action  to  terminate 
the  plan  (except  by  initiation  of  a  new 
termination)  unless  and  until  the  notice 
is  revoked  pursuant  to  a  decision  by  the 
PBGC  on  reconsideration.  A  plan 
administrator  that  still  desires  to 
terminate  a  plan  shall  initiate  the 
termination  process  again,  starting  with 
the  issuance  of  a  new  notice  of  intent  to 
terminate. 

(2)  Effect  on  plan  administration.  If 
the  PBGC  issues  a  notice  of 
noncompliance,  the  prohibitions  in 

§  4041.22(a)  shall  cease  to  apply — 
(i)  Upon  expiration  of  the  period 

during  which  reconsideration  may  be 

requested  or,  if  earlier,  at  the  time  the 

plan  administrator  decides  not  to 

request  reconsideration;  or 

(ii)  If  reconsideration  is  requested, 

upon  PBGC  issuance  of  decision  on 

reconsideration  upholding  the  notice  of 

noncompliance, 
(f)  If  no  notice  of  noncompliance  is 

issued.  A  standard  termination  is 

deemed  to  be  valid  if — 

(1)  The  plan  administrator  files  a 
standard  termination  notice  under 

§  4041.25  and  the  PBGC  does  not  issue 
a  notice  of  noncompliance  pursuant  to 
§  4041.31(a):  and 

(2)  The  plan  administrator  files  a  post- 
distribution  certification  under 
§4041.29  and  the  PBGC  does  not  issue 


a  notice  of  noncompliance  pursuant  to 
§  4041.31(b). 

(g)  Notice  to  affected  parties.  Upon  a 
decision  by  the  PBGC  on 
reconsideration  affirming  the  issuance 
of  a  notice  of  noncompliabce  or,  if 
earlier,  upon  the  plan  administrator's 
decision  not  to  request  reconsideration, 
the  plan  administrator  shall  notify  the 
affected  parties  (other  than  the  PBGC), 
and  any  persons  who  were  provided 
notice  under  §  4041.23(c),  in  writing 
that  the  plan  is  not  going  to  terminate 
or,  if  applicable,  that  the  termination 
was  invalid  but  that  a  new  notice  of 
intent  to  terminate  is  being  issued. 

§4041.41    [Amended] 

7.  Paragraph  (a)  of  redesignated 

§  4041.41  is  amended  by  removing  the 
words  "Requirements  for  a  distress 
termination"  and  adding  in  their  place, 
"Distress  requirements"  in  the  title. 

8.  Paragraph  (a)(1)  of  redesignated 
§4041.41  is  amended  by  removing 
"4041.41"  and  adding  in  its  place 
"4041.43"  and  by  adding  the  words 
"(except-with  PBGC  approval)"  after 
"and"  and  before  "not". 

9.  Paragraph  (a)(2)  of  redesignated 
§4041.41  is  amended  by  removing 
"4041.43"  and  adding  in  its  place 
"4041.45"  and  by  removing  the  words 
"or,  if  applicable,  no  later  than  the  due 
date  established  in  an  extension  notice 
issued  under  §4041.8". 

10.  Paragraphs  (a)(3)  and  (e)  of 
redesignated  §  4041.41  are  amended  by 
removing  "paragraph  (e)"  and  adding  in 
its  place  "paragraph  (c)". 

11.  Paragraph  (b)(1)  of  redesignated 
§  4041.41  is  amended  by  removing  the 
word  "IP'  and  adding  in  its  place 
"Except  as  provided  in  paragraph 
(b)(2)(i)  of  this  section,  if;  and  by 
removing  the  words  "of  paragraph  (b)  of 
this  section  for  a  standard  termination 

•  .or,  except  as  provided  in  paragraph 
(d)(2)(i)  of  this  section,  all  of  the 
requirements  of  paragraph  (c)  of  this 
section" 

12.  Paragraph  (b)(2)(i)  of  redesignated 
§  4041.41  is  amended  by  removing 
"(c)(1)"  and  adding  in  its  place  "(a)(1)"; 
and  by  removing  "(c)(2)"  and  adding  in 
its  place  "(a)(2)". 

13.  Paragraphs  (d)(1)  and  (d)(2)  of 
redesignated  §4041.41  are  amended  by 
removing  "(e)(2)"  and  adding  in  its 
place  "(c)(2)". 

14.  Paragraphs(d)(l)(i),  (d)(l)(iii).  and 
(d)(2)  of  redesignated  §4041.41  are 
amended  by  removing  "(e)(3)"  and 
adding  in  its  place  "(c)(3)". 

§4041.42    [Amended] 

15.  Redesignated  §4041.42  is 
amended  by  removing  the  words 
"pendency  of  termination  proceedings" 


and  adding  in  their  place  "termination 
process"  in  the  title. 

16.  Paragraph  (a)  of  redesignated 
§4041.42  is  amended  by  adding  the 
word  "and"  after  "due  the  plan,";  and 
by  removing  the  words  "and,  during  the 
pendency  of  a  standard  termination, 
making  loans  to  participants,". 

17.  Paragraph  (b)  of  redesignated 
§4041.42  is  amended  by  removing  the 
words  "in  a  distress  termination"  in  the 
title;  and  by  removing  "4041.48"  and 
adding  in  its  place  "4041.50". 

18.  Paragraph  (c)  of  redesignated 

§  4041.42  is  amended  by  removing  the 
words  "in  a  distress  termination"  in  the 
title. 

19.  Paragraph  (d)  of  redesignated 
§4041.42  is  amended  by  removing 
"4041.42(c)"  and  adding  in  its  place 
"4041.44(c)":  and  by  removing 
"4041.44(c)(1)"  and  adding  in  its  place 
"4041.46(c)(1)". 

20.  Paragraph  (d)(1)  of  redesignated 
§4041.42  is  amended  by  removing  "(c)" 
and  adding  in  its  place  "(b)";  and  by 
removing  "(c)(1)"  and  adding  in  its 
place  "(b)(1)". 

21.  Paragraph  (d)(l)(i)  of  redesignated 
§4041.42  is  amended  by  removing 
"4041.42(e)  and  4041.44(d)"  and  adding 
in  its  place  "4041.44(e)  and  4041.46(e)". 

22.  Paragraph  (d)(2)  of  redesignated 

§  4041.42  is  amended  by  removing  "(f)" 
and  adding  in  its  place  "(c)". 

23.  Paragraph  (e)  of  redesignated 
§4041.42  is  amended  by  removing 
"4041.47(b)"  and  adding  in  its  place 
"4041;49(b)";  by  removing  ■■4041.47(d)" 
and  adding  in  its  place  "4041.49(d)":  by 
removing  "(c)"  and  adding  in  its  place 
"(b) ";  and  by  removing  "4041.47(e)" 
and  adding  in  its  place  "4041.49(e)". 

§4041.43    [Amended] 

24.  Paragraph  (a)(3)  of  redesignated 
§4041.43  is  amended  by  removing  "(d)" 
and  adding  in  its  place  "(b)". 

25.  Paragraphs  (b)  and  (c)  of 
redesignated  §4041.43  are  removed. 

26.  Paragraph  (d)  of  redesignated    • 
§4041.43  is  redesignated  as  paragraph 
(b),  and  as  so  redesignated  is  amended 
by  removing  the  words  "employer 
identification  number  ("EIN')"  and 
adding  in  their  place  "EIN";  and  by 
removing  the  words  "plan  number 
('PN')"  and  adding  in  their  place  "PN" 
in  paragraph  (d)(2);  by  removing  "  '  and 
adding  in  its  place  ";"  in  paragraph 
(d)(4);  and  by  removing  the  words  "A 
statement  that  benefit  and  service 
accruals  will  continue  until  the 
termination  date  or,  if  applicable,  that 
benefit  accruals  were  or  will  be  frozen 
as  of  a  specific  date  in  accordance  with 
section  204(h)  of  ERISA"  and  by  adding 
in  their  place  "The  cessation  of  accruals 
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information  in  §  4041.23(b)(4)"  in 
paragraph  (d)(5). 

27.  Paragraph  (e)  of  redesignated 
§4041.43  is  redesignated  as  paragraph 
(c)  and  as  so  redesignated  is  amended 
by  removing  "4041.21(f)"  and  adding  in 
its  place  "4041.23(c)". 

S  4041 .44    [Amended] 

28.  In  redesignated  §4041.44, 
paragraphs  (a)(1),  (b),  and  (c)  are 
amended  by  removing  "4041.41"  and 
adding  in  its  place  "4041.43". 

29.  Paragraph  rb)(3)  of  redesignated 
§4041.44  is  amended  by  removing 
"4041.43"  and  adding  in  its  place 
"4041.45". 

30.  Paragraph  (c)  of  redesignated 
§4041.44  is  amended  by  removing 
"4041.3(d)(2)(i)"  and  adding  in  its  place 
•'4041.41(b)(2)(i)". 

31.  Paragraph  (f)  of  redesignated 
§4041.44  is  amended  by  removing 
"4041.41(e))"  and  adding  in  its  place 
"4041.43(e))";  and  by  removing  the 
sentence  "The  notice  required  by  this 
paragraph  shall  be  provided  in  the 
manner  described  in  §  4041.26(d)(2).". 

§4041.45    [Amended] 

32.  Paragraph  (b)(l)(ii)  of  redesignated 
§4041.45  is  amended  by  removing 
"4041.44(b)"  and  adding  in  its  place 
"4041.46(b)". 

33.  Redesignated  §4041. 45(d)  is 
removed. 

§4041.46    [Amended] 

34.  Paragraphs  (a)  and  (b)  of 
redesignated  §  4041.46  are  amended  by 
removing  "4041.3(c)"  and  adding  in  its 
place  "4041.41(c)". 

35.  Paragraph  (b)  of  redesignated 
§4041.46  is  amended  by  removing 
"4041.43(b)"  and  adding  in  its  place 
"4041.45(b)". 

36.  Paragraph  (c)(1)  of  redesignated 
§  4041.46  is  amended  by  removing 
"4041.3(c)"  and  adding  in  its  place 
"4041.41";  and  by  removing 
"4041.3(d)"  and  adding  in  its  place 
"4041.41(b)". 

37.  Paragraph  (c)(2)  of  redesignated 
§4041.46  is  amended  by  removing  the 
words  ",  or,  if  applicable,  no  later  than 
the  due  date  established  in  an  extension 
notice  issued  under  §  4041.8". 

38.  Paragraph  (e)  of  redesignated 
§4041.46  is  amended  by  removing 
"4041.41(e)"  and  adding  in  its  place 
"4041.43(e)";  and  by  removing  the 
sentence  "The  notice  required  by  this 
paragraph  shall  be  provided  in  the 
manner  described  in  §  4041.26(d)(2)." 

§4041.47    [Airanded] 

39.  Paragraph  (a)  of  redesignated 
§4041.47  is  amended  by  removing 
"4041.43(b)(1)"  and  adding  in  its  place 
"4041.45(b)(1)". 


40.  Paragraph  (b)(1)  of  redesignated 
§4041.47  is  amended  by  removing 
"4041.4"  and  adding  in  its  place 
"4041.42". 

41.  Paragraph  (c)(1)  of  redesignated 
§4041.47  is  amended  by  removing 
"4041.46"  and  adding  in  its  place 
"4041.48". 

42.  Paragraph  (c)(2)  of  redesignated 
§4041.47  is  amended  by  removing 
"4041.48"  and  adding  in  its  place 
"4041.50". 

43.  Paragraph  (c)(3)  of  redesignated 
§4041.47  is  amended  by  removing 
"4041.48(b)"  and  adding  in  its  place 
"4041.50(b)". 

44.  Paragraph  (c)(4)  of  redesignated 
§4041.47  is  amended  by  removing 
"4041.11"  and  adding  in  its  place 
"4041.5". 

45.  Redesignated  §4041.47  is 
amended  by  adding  a  new  paragraph  (d) 
to  read  as  follows: 

§  4041 .47    PBGC  detennlnation  of  plan 
sufficiency/insufficiency. 

***** 

(d)  Alternative  treatment  of  majority 
owner's  benefit.  A  majority  owner  may 
elect  to  forego  receipt  of  all  or  part  of 
his  or  her  bene^t  in  connection  with  a 
distress  termination.  Any  such 
alternative  treatment — 

(1)  Is  valid  only  if  the  conditions  in 
§  4041.21(b)(2)(i)  through  (iii)  are  met; 
and — 

(2)  Is  subject  to  the  PBGC's  approval 
if  the  election — 

(i)  Is  made  after  the  termination  date; 
and 

(ii)  Would  result  in  the  PBGC 
determining  that  the  plan  is  sufficient 
for  guaranteed  benefits  under  paragraph 
(c). 

46.  §  4041.48  is  revised  to  read  as 
follows: 

§  4041 .48    Sufncleni  plans;  notice 
requirements. 

(a)  Notices  of  benefit  distribution. 
When  a  distribution  notice  is  issued  by 
the  PBGC  pursuant  to  §  4041.47,  the 
plan  administrator  shall  issue  notices  of 
benefit  distribution  in  accordance  with 
the  rules  regarding  notice  of  plan 
benefits  in  §4041.24,  except  that — 

(1)  The  deadline  for  issuing  the 
notices  of  benefit  distribution  is  the 
60th  day  after  receipt  of  the  distribution 
notice;  and 

(2)  With  respect  to  the  information 
described  in  §  4041.24(b),  the  terms 
"plan  benefits".and  "pension  benefits" 
are  replaced  with  "Title  IV  benefits" 
and  the  term  "proposed  termination 
date"  is  replaced  with  "termination 
date". 

(b)  Certification  to  PBGC.  No  later 
than  15  days  after  the  date  on  which  the 


plan  administrator  completes  the 
issuance  of  the  notices  of  benefit 
distribution,  the  plan  administrator 
shall  file  with  the  PBGC  a  certification 
that  the  notices  were  so  issued  in 
accordance  with  the  requirements  of 
this  section. 

(c)  Notice  of  annuity  information.  (1) 
In  general.  Unless  all  plan  benefits  will 
be  distributed  in  the  form  of 
nonconsensual  lump  sums,  the  plan 
administrator  shall  provide  a  notice  of 
annuity  information  to  each  affected 
party  other  than — 

(i)  An  affected  party  whose  plan 
benefits  will  be  distributed  in  the  form 
of  a  nonconsensual  lump  sum;  and 

(ii)  The  PBGC. 

(2)  Spin-off/termination  transactions. 
The  plan  administrator  shall  provide  the 
information  in  paragraph  (c)(4)  of  this 
section  to  a  person  entitled  to  notice 
under  §  4041.43(c).  at  the  same  time  and 
in  the  same  manner  as  required  for  an 
affected  party  described  in  paragraph 
(c)(1)  of  this  section. 

(3)  Selection  of  different  insurer.  A 
plan  administrator  that  decides  to  select 
a  different  insurer  after  having 
previously  notified  the  affected  party  of 
the  identity  of  insurer(s)  under  this 
paragraph  shall  provide  another  notice 
of  annuity  information. 

(4)  Content  of  notice.  The  notice  shall 
include — 

(i)  The  identity-of-insurer  information 
in  §  4041.27(b)(1); 

(ii)  The  information  regarding  change 
in  identity  of  insurer(s)  in 
§  4041.27(b)(2);  and 

(iii)  Unless  the  state  guaranty 
coverage  information  in  §  4041.27(b)(3) 
was  previously  provided  to  the  affected 
party,  such  information  and  the 
extinguishment-of-guaranty  information 
in  §4041. 23(b)(8)  (replacing  the  term 
"pension  benefits"  with  "Title  IV 
benefits"). 

(5)  Deadline  for  notice.  The  plan 
administrator  shall  issue  the  notice  of 
annuity  information  to  each  affected 
party  by  the  deadline  in  §  4041.27(d)(1). 

(d)  Request  for  IRS  determination 
letter.  To  qualify  for  the  distribution 
deadline  in  §4041.28(a)(l)(ii)  (as 
modified  and  made  applicable  by 
§4041. 50(c)),  the  plan  administrator 
shall  submit  to  the  IRS  a  valid  request 
for  a  determination  of  the  plan's 
qualification  status  upon  termination 
("determination  letter")  by  the  day  on 
which  the  plan  administrator  completes 
the  issuance  of  the  notices  of  benefit 
distribution. 

§4041.49    [Amended] 

47.  Paragraphs  (a)  and  (c)  of 
redesignated  §  4041.49  are  amended  by 


removing  "4041.48"  and  adding  in  its 
place  "4041.50". 

48.  Paragraph  (b)(l)(i)  of  redesignated 
§  4041.49  is  amended  by  removing 
"4041.45(b)"  and  adding  in  its  place 
"4041.47(b)". 

49.  Paragraph  (e)  of  redesignated 
§4041.49  is  amended  by  removing 
"4041.4(c)"  and  adding  in  its  place 
"4041.42". 

50.  §4041.50  is  added  to  read  as 
follows: 

§4041.50    Closeout  of  plan. 

If  a  plan  administrator  receives  a 
distribution  notice  from  the  PBGC 
pursuant  to  §  4041.47  and  neither  the 
plan  administrator  nor  the  PBGC  makes 
the  finding  described  in  §4041. 49(b)  or 
(d),  the  plan  administrator  shall 
distribiite  plan  assets  in  accordance 
with  §4041.28  and  file  a  post- 
distribution  certification  in  accordance 
with  §4041.29.  except  that— 

(a)  The  term  "benefit  liabilities"  is 
replaced  with  "Title  IV  benefits"; 

(b)  For  purposes  of  applying  the 
distribution  deadline  in 
§4041.28(a)(l)(i),  the  phrase  "after  the 
expiration  of  the  PBGC's  60-day  (or 
extended)  review  period  under 

§  4041.26(a) "  is  replaced  with  "the  day 
on  which  the  plan  administrator 
completes  the  issuance  of  the  notices  of 
benefit  distribution  pursuant  to 
§  4041.48(a)";  and 

(c)  For  purposes  of  applying  the 
distribution  deadline  in 

§ 4041.28(a)(l)(ii).  the  phrase  "the 
requirements  of  §4041. 25(c)"  is 
replaced  with  "the  requirements  of 
§  4041.48(d)". 

PART  4001— TERMINOLOGY 

51.  The  authority  citation  for  Part 
4001  continues  to  read  as  follow: 

Authority:  29  U.S.C.  1301. 1302(bM3). 
§4001.2    [Amended] 

52.  In  §4001.2,  paragraph  (2)  of  the 
definition  of  Distribution  date  is 
amended  by  removing  the  words  "Other 
than  for  purposes  of  determining  the 
interest  rate  to  be  used  in  calculating  the 
value  of  a  benefit  to  be  paid  as  a  lump 
sum  to  a  late-discovered  participaiit, 
the"  and  adding  in  their  place  "The"; 
and  by  removing  the  words  "PBGC,  a 
benefit  provided  after  the  deemed 
distribution  date  to  a  late-discovered 
participant,  or  an  irrevocable 
commitment  purtihased  from  an  insurer 
after  the  deemed  distribution  date  for  a 
recently-missing  participant"  and 
adding  in  their  place  the  word  "PBGC". 


PART  4006— PREMIUM  RATES 

53.  The  authority  citation  for  Part 
4006  continues  to  read  as  follow: 

Authority:  29  U.S.C.  1302(b)(3),  1306, 
1307. 

§4006.5    [Amended] 

54.  In  §  4006.5,  paragraph  (f)(3)  is 
amended  by  removing  the  words  "or,  if 
later  (in  the  case  of  a  single-employer 
plan),  the  date  30  days  prior  to  the  date 
the  PBGC  receives  the  plan's  post- 
distribution  certification". 

PART  4050-MISSING  PARTICIPANTS 

55.  The  authority  citation  for  Part 
4050  is  added  to  read  as  follow: 

Authority:  29  U.S.C.  1302(b)(3),  1350. 

§4060.1    [Amended] 

56.  In  §4050.1,  the  reference 
"§  4041.27(c)"  is  removed  and  the 
reference  "§  4041.28(c)"  is  added  in  its 
place. 

57.  In  §  4050.2,  the  definition  of  Late- 
discovered  participant  is  removed;  the 
definition  of  Recently-missing 
participant  is  removed;  the  definition  of 
Post-distribution  certification  is 
amended  by  removing  the  words 

"§  4041.27(h)  or  §  4041.48(b)"  and 
adding  in  their  place  the  words 
"§  4041.29  or  §  4041.50";  and  the 
definition  of  Deemed  distribution  date 
is  revised  to  read  as  follows: 

§4050.2    Definitions. 

•        •        •        *        • 

Deemed  distribution  date  ordinarily 
means  the  last  day  of  the  period  in 
which  distribution  may  be  made 
(determined  without  regard  to  the 
provisions  of  this  part)  under  part  4041 
of  this  chapter.  The  plan  administrator 
may  select  an  earlier  date,  provided  that 
the  selected  date  is  no  earlier  than  the 
date  when  all  benefit  distributions  have 
been  made  under  the  plan  except  for 
distributions  to  missing  participants 
whose  designated  benefits  are  paid  to 
the  PBGC 


§4050.3    [Amended] 

58.  In  §  4050.3,  paragraph  (a)  is 
amended  by  removing  the  words 

"§  4041.27(c)  or  §  4041.48(a)(1)"  and 
adding  in  their  place  the  words 
"§  4041.28(c)  or  §4041.50". 

59.  In  §4050.4,  paragraph  (b)(1)  is 
amended  by  removing  the  words  "(or,  in 
the  case  of  a  recently-missing 
participant,  on  or  before  the  90th  day 
after  the  deemed  distribution  date)"; 
and  paragraph  (a)  is  revised  to  read  as 
follows: 


§4050.4    Diligent  search. 

(a)  Search  required.  A  diligent  search 
shall  be  made  for  each  missing 
participant  before  information  about  the 
missing  participant  or  payment  is 
submitted  to  the  PBGC  pursuant  to 
§4050.6. 

•  »         •         »         * 

60.  In  §  4050.6,  paragraphs  (a)(2)  and 
(a)(3)  are  removed;  paragraph  (a)(1)  is 
redesignated  as  paragraph  (a),  the 
heading  is  revised  as  set  forth  below, 
and  the  reference  "§4041.9"  is  revised 
to  read  "§  4041.3(b)';  paragraph  (b)  is 
amended  by  removing  the  words  "If  the 
plan  administrator"  and  adding  in  their 
place  the  words  "Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  if  the 
plan  administrator';  the  heading  and 
text  of  paragraph  (b)  (as  so  amended)  are 
redesignated  as  paragraph  (b)(1);  a  new 
heading  is  added  to  paragraph  (b),  and 
new  paragraph  (b)(2)  is  added,  to  read 
as  follows: 

§4050.6    Payment  and  required 
documentation. 

(a)  Time  of  payment  and  filing. 

•  »        •         *         • 

(b)  Late  charges. 

(1)  Interest  on  late  payments.  •  »  • 

(2)  Assessment  of  interest  and 
penalties.  The  PBGC  will  assess  interest 
for  late  payment  of  a  designated  benefit 
or  a  penalty  for  late  filing  of  information 
only  to  the  extent  paid  or  filed  beyond 
the  time  provided  in  §  4041.29(b). 


§4050.7    [Amended] 

61.  In  §  4050.7,  paragraph  (a)  is 
amended  by  removing  the  words  "the 
instirer  and  the  relevant  policy  number" 
and  adding  in  their  place  the  words  "the 
insurer,  the  relevant  policy  number,  and 
(to  the  extent  known)  the  amount  or 
value  of  the  benefit". 

§4050.12    [Amended] 

62.  In  §  4050.12,  paragraphs  (a)  and 
(h)  are  removed  and  paragraphs  (b),  (c), 
(d),  (e),  (f),  (g),  and  (i)  are  redesignated 
as  paragraphs  (a),  (b).  (c).  (d).  (e),  (f),  and 
(g)  respectively;  redesignated  paragraph 
(a)  is  amended  by  removing  the  words 
"treat  the  missing  participant  like  a  late- 
discovered  participant"  and  adding  in 
their  place  \he  words  "make 
distribution  to  the  individual  in  such 
manner  as  the  PBGC  shall  direct"; 
redesignated  paragraph  (c)  is  amended 
by  removing  the  references  "paragraph 
(d)(2)".  "paragraph  (d)(2)(i)",  and 
"paragraph  (d)(2)(ii)"  and  adding  in 
their  place  the  references  "paragraph 
(c)(2)".  "paragraph  (c)(2)(i)",  and 
"paragraph  (c)(2)(ii)"  respectively;  and 
redesignated  paragraph  (g)  is  amended 
by  removing  the  reference  "paragraph 
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(i)"  in  both  places  where  it  appears  and 
adding  in  each  place  the  reference 
"paragraph  (g)". 

S40Sai3    [Removed] 

63.  Section  4050.13  is  removed. 

Issued  in  Washington.  E)C.  this  lltli  day  of 
March.  1997. 

John  Se«I, 

Acting  Executive  Director,  Pension  Benefit 

Guaranty  Corporation. 

(FR  Doc.  97-6500  Filed  3-13-97;  8:45  am) 

HUJNQ  CODE  TTOe-OI-^ 


9  97 


Federal  Register  /  Vol.  62,  No.  50  /  Friday,  March  14.  1997  /  Rules  and  Regulations  12521 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4041 

Assessment  of  Penalties  for  Failure  to 
Provide  Required  Information 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Statement  of  policy. 

SUMMARY:  In  order  to  provide  penalty 
relief,  the  Pension  Benefit  Guaranty 
Corporation  is  announcing  a  new 
penalty  policy.  Under  the  new  policy, 
the  PBGC  will  not  assess  a  penalty  if  a 
post-distribution  certification  is  filed 
within  90  days  after  the  deadline  for 
completing  distributions.  Plan 
administrators  are  required  to  file  these 
certifications  in  standard  terminations 
and  in  sufficient  distress  terminations. 
DATES:  The  revised  policy  takes  efiiect 
on  March  14, 1997  with  respect  to  any 
matter  for  which  a  notice  of  final 
penalty  assessment  has  not  been  issued 
as  of  that  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
or  Catherine  B.  Klion,  Attorney,  Pension 
Benefit  Guanmty  Corporation,  1200  K 
Street,  NW.,  Washington,  DC  20005- 
4026;  202-326-4024  (202-326-4179  for 
TTY  and  TDD). 

SUPPt^MENTARY  INFORMATION:  Under  the 
Employee  Retirement  Income  Security 
Act  of  1974,  a  plan  administrator  must 
file  a  post-distribution  certification  with 
the  PBGC  within  30  days  after  the  final 
distribution  of  assets  (other  than  excess 
assets)  in  a  standard  termination  or  in 


a  distress  termination  in  which  the  plan 
is  sufficient  for  at  least  guaranteed 
benefits.  Practitioners  have  expressed 
concerns  to  the  PBGC  about  their 
difficulties  in  meeting  this  certification 
deadline.  In  many  cases,  the  plan 
administrator  is  not  the  person  who 
distributes  assets  and  thus  may  not 
know  when  the  final  distribution  is 
made. 

Failure  to  file  a  post-distribution 
certification  on  time  may  result  in 
assessment  of  a  penalty  imder  section 
4071  of  ERISA.  In  addition,  a  late 
certification  may  result  in  the  loss  of  (1) 
part  or  all  of  the  plan's  premium  refund 
for  its  final  short  plan  year  (see  29  CFR 
4006.5(f)(3)),  and  (2)  the  30-day  (or,  in 
the  case  of  a  recently  missing 
participant,  120-day)  interest-free  grace 
period  for  late  payment  of  a  designated 
benefit  for  a  missing  participant  (see  29 
CFR  4050.6). 

Elsewhere  in  today's  Federal  Register, 
the  PBGC  is  proposing  a  number  of 
revisions  to  its  termination  regulation 
that,  among  other  things,  address  the 
above  concerns.  Under  the  proposed 
rule,  the  PBGC  will  assess  a  penalty  for 
a  late  post-distribution  certification  only 
to  the  extent  the  certification  is  filed 
more  than  90  days  after  the  distribution 
deadline  (including  extensions). 

For  example,  if  the  distribution 
deadline  is  March  1,  and  the  final 
distribution  of  assets  is  made  January 
15,  the  post-distribution  certification  is 
due  February  14  (before  the  distribution 
deadline).  Under  the  proposed  rule,  the 
PBGC  will  not  assess  a  penalty  for  a  late 
post-distribution  certification  if  the 
certification  is  filed  by  May  30  (90  days 


after  March  1).  If  the  certification  is  filed 
May  31,  the  PBGC  will  treat  the  filing 
as  being  only  one  day  late  for  penalty 
assessment  purposes. 

The  proposed  rule  provides  the  same 
penalty  relief  for  the  late  filing  of  certain 
information  under  the  missing 
participants  program  (see  29  CFR 
4050.6(a)).  It  also  eliminates  the 
reduction  resulting  firom  a  late  post- 
distribution  certification  in  the 
premium  refund  for  a  short  plan  year 
and  waives  interest  for  late  payment  of 
a  missing  participant's  designated 
benefit  throughout  the  period  in  which 
the  post-di$tribution  certification  may 
be  filed  without  penalty. 

Effective  immediately,  the  PBGC  is 
implementing  a  policy  under  which  it 
will  apply  the  above  rules  regarding 
penalties  for  late  filing  of  a  post- 
distribution  certification  and  other 
information.  Pending  the  completion  of 
the  rulemaking  on  the  PBGC's 
termination  regulation,  the  provisions  in 
the  existing  regulation  regarding 
premium  refunds  for  a  short  plan  year 
and  interest  for  late  payment  of  a 
missing  participant's  designated  benefit 
remain  in  effect. 

The  PBGC  will  continue  to  apply  the 
penalty  and  reasonable  cause  guidelines 
and  procedural  requirements  referred  to 
in  its  July  18, 1995,  policy  statement. 

Issued  iB  Washington,  DC,  this  11th  day  of 
March.  1997. 
John  Seal, 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 
(FR  Doc.  97-6499  Filed  3-1^-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
MN  1018-AE13 

Migratory  Bird  Harvest  Information 
Program;  Participating  States  for  the 
1997-98  Season 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTKM:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(hereinafter  Service)  herein  proposes  to 
amend  the  Migratory  Bird  Harvest 
Information  Program  (hereinafter 
Program)  regulations.  The  Service  plans 
to  add  Arizona.  Florida.  Kentucky. 
North  Carolina,  and  Texas  (beginning 
with  the  1997-98  hunting  season)  to  the 
list  of  participating  States.  This 
regulatory  action  will  continue  to 
require  all  licensed  hunters  who  hunt 
migratory  game  birds  in  participating 
States  to  register  as  migratory  game  bird 
hunters  and  provide  their  name, 
address,  and  date  of  birth  to  the  State 
licensing  authority.  i-Iunters  will  be 
required  to  have  evidence  of  current 
participation  in  the  Program  on  their 
person  while  hunting  migratory  game 
birds  in  participating  States.  The  quality 
and  extent  of  information  about  harvests 
of  migratory  game  birds  must  be 
improved  in  order  to  better  manage 
these  populations.  Hunters'  names  and 
addresses  are  necessary  to  provide  a 
sample  frame  for  voluntary  hunter 
surveys  to  improve  harvest  estimates  for 
all  migratory  game  birds.  States  will 
gather  migratory  bird  hunters'  names 
and  addresses  and  the  Service  will 
conduct  the  harvest  surveys. 
DATES:  The  written  comment  period  for 
the  proposed  rule  will  end  on  May  13. 
1997. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  Chief.  Office  of  Migratory 
Bird  Management.  U.S.  Fish  and 
Wildlife  Service.  10815  Loblolly  Pine 
Drive.  Laurel,  Maryland  20708-4028. 
Comments  received  will  be  available  for 
public  inspection  during  normal 
business  hours  in  Building  158. 10815 
Loblolly  Pine  Drive  (Gate  4,  Patiixent 
Wildlife  Research  Center).  Laurel, 
Maryland  20708-4028. 
FOR  FURTHER  MFORMATXM  CONTACT:  Paul 
I.  Padding,  Office  of  Migratory  Bird 
Management.  U.S.  Fish  and  Wildlife 
Service.  10815  Loblolly  Pine  Drive. 
Laurel,  Maryland  20708-4028,  (301) 
497-5980.  FAX  (301)  497-5981. 
SUPPI.EMENTARY  INFORMATION:  The 
purpose  of  this  rule  is  to  expand  the 


Program  to  include  the  States  of 
Arizona.  Florida,  Kentucky,  North 
Carolina,  and  Texas  beginning  in  the 
1997-98  hunting  season. 

Background 

The  purpose  of  this  cooperative 
Program  is  to  annually  obtain  a 
nationwide  sample  frame  of  migratory 
bird  hunters,  from  which  representative 
samples  of  hunters  will  be  selected  and 
asked  to  participate  in  voluntary  harvest 
surveys.  State  wildlife  agencies  will 
provide  the  sample  frame  by  annually 
collecting  the  name,  address,  and  date 
of  birth  of  each  licensed  migratory  bird 
hunter  in  the  State.  To  reduce  survey 
costs  and  to  identify  hunters  who  hunt 
less  commonly-hunted  species.  States 
will  also  request  that  each  migratory 
bird  hunter  provide  a  brief  summary  of 
his  or  her  migratory  bird  himting 
activity  for  the  previous  year.  States  will 
send  this  information  to  the  Service, 
and  the  Service  will  sample  hunters  and 
conduct  national  hunter  activity  and 
harvest  surveys. 

A  notice  of  intent  to  establish  the 
Program  was  published  in  the  June  24, 
1991,  Federal  Register  (56  FR  28812).  A 
final  rule  that  established  the  Program 
and  initiated  a  2-year  pilot  phase  in 
three  volunteer  States  (California, 
Missouri,  and  South  Dakota)  was 
published  in  the  March  19,  1993, 
Federal  Register  (58  FR  15093).  The 
pilot  phase  was  completed  following  the 
1993-94  migratory  bird  hunting  seasons 
in  California,  Missouri,  and  South 
Dakota. 

A  State/Federal  technical  group  was 
formed  to  evaluate  Program 
requirements,  the  different  approaches 
used  by  the  pilot  States,  and  the 
Service's  survey  procedures  during  the 
pilot  phase.  Changes  incorporated  into 
the  Program  as  a  result  of  the  technical 
group's  evaluation  were  specified  in  a 
final  rule,  published  in  the  October  21, 
1994,  Federal  Register  (59  FR  53334), 
that  initiated  the  implementation  phase 
of  the  Program. 

Currently,  all  licensed  hunters  who 
hunt  migratory  game  birds  in 
participating  States  are  required  to  have 
a  Program  validation,  indicating  that 
they  have  identified  themselves  as 
migratory  bird  hunters  and  have 
provided  the  required  information  to  the 
State  wildlife  agency.  Hunters  must 
provide  the  required  information  to 
each  State  in  which  they  hunt  migratory 
birds.  Validations  are  printed  on  or 
attached  to  the  annual  State  hunting 
license  or  on  a  State-specific 
supplementary  permit.  The  State  may 
charge  hunters  a  handling  fee  to 
compensate  hunting-license  agents  and 


to  cover  the  State's  administrative  costs 
for  the  Program. 

The  State/Federal  technical  group 
continues  to  evaluate  the  Program  to 
determine  the  adequacy  and  timeliness 
of  the  sample  frame  and  the  time 
burden,  cost,  and  other  impacts  on 
himters.  State  license  agents.  State 
wildlife  agencies,  and  the  Service. 
Emphasis  is  currently  on  the  time 
requirement  for  the  sample  frame  and 
on  alternative  survey  methods  for 
special  groups  of  unlicensed  hunters 
(e.g.,  junior  and  senior  hunters). 

The  Service's  survey  design  calls  for 
hunting-record  forms  to  be  distributed 
to  hunters  selected  for  the  survey  before 
they  forget  the  details  of  their  hunts. 
Because  of  this  design  requirement. 
States  have  only  a  short  time  to  obtain 
hunter  names  and  addresses  from 
license  vendors  and  to  provide  those 
names  and  addresses  to  the  Service. 
Currently,  participating  States  must 
send  the  required  infdrination  to  the 
Service  within  30  calendar  days  of 
issuance  of  the  hunting  license  or 
permit. 

The  Service  has  requested  the 
cooperation  of  participating  States  to 
facilitate  obtaining  harvest  estimates  for 
hunters  who  are  exempted  from  a 
permit  requirement  and  those  that  are 
also  exempted  from  State  licensing 
requirements.  This  includes  several 
categories  of  hunters  such  as  junior 
hunters,  senior  hunters,  landowners, 
and  other  special  categories.  Because 
exemptions  and  the  methods  for 
obtaining  harvest  estimates  for  exempt 
groups  vary  from  State  to  State,  the 
Service  will  incorporate  these  methods 
into  individual  memoranda  of 
understanding  with  participating  States. 

Excluding  from  the  Program  those 
hunters  who  are  not  required  to  obtain 
an  annual  State  hunting  license  also 
excludes  their  harvest  from  the 
estimates.  The  level  of  importance  of  the 
excluded  harvest  on  the  resulting 
estimates  depends  on  how  many 
hunters  are  excluded  and  on  the  number 
of  birds  they  bag.  If  the  level  of 
importance  is  significant,  excluding 
these  hunters  will  resuit  in  serious  bias. 
Minimum  survey  standards  are  being 
developed  for  exempted  categories. 
States  may  require  exempted  hunters  to 
obtain  permits  (e.g.,  Maryland  required 
exempted  hunters  to  obtain  permits 
upon  entry  to  the  Program  in  1994). 

Previously,  the  Service  stated  that 
States  will  continue  to  be  added  to  the 
Program  until  all  States  participate  in 
1998.  A  suggested  implementation 
schedule  was  published  in  the  October 
21, 1994,  Federal  Register  (59  FR 
53334),  and  was  revised  in  a  final  rule 
published  in  the  August  30, 1996, 
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Federal  Register  (61  FR  46350).  Ohio 
has  requested  a  one-year  delay  to  enable 
.  the  State  to  implement  improved  license 
procedures  that  will  better 
accommodate  the  Program. 

Proposed  Modifications  to  the  Program 

In  addition  to  implementation  of  the 
Program  in  Arizona,  Florida,  Kentucky, 
North  Carolina,  and  Texas,  the  Service 
proposes  to  modify  the  Program's 
implementation  schedule  by  granting  a 
one-year  delay  to  Ohio. 

NEPA  Consideration 

The  establishment  of  the  Harvest 
Information  Program  and  optiouc  have 
been  considered  in  the  "Environmental 
Assessment:  Migratory  Bird  Harvest 
Information  Program."  Copies  of  this 
document  are  available  from  the  Service 
at  the  address  indicated  under  the 
capUon  FOR  FURTHER  INFORMATKM 
CONTACT. 

Regulatory  Flexibility  Act 

On  June  14, 1991,  the  Assistant 
Secretary  for  Fish  and  Wildlife  and 
Parks  concluded  that  the  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will 
eventually  affect  about  3-5  million 
migratory  game  bird  hunters  when  it  is 
fully  implemented.  It  will  require 
licensed  migratory  game  bird  hunters  to 
identify  themselves  and  to  supply  thefr 
names,  addresses,  and  birth  dates  to  the 
State  licensing  authority.  Additional 
information  will  be  requested  in  order 
that  they  can  be  efficiently  sampled  for 
a  voluntary  national  harvest  survey. 
Hunters  will  be  required  to  have 
evidence  of  current  participation  in  the 
Program  on  their  person  while  hunting 
migratory  game  birds. 

'The  States  may  require  a  handling  fee 
to  cover  their  administrative  costs. 
Many  of  the  State  hunting-license 
vendors  are  small  entities,  but  this  rule 
should  not  economically  impact  those 
vendors.  Only  migratory  game  bird 
hunters,  individuals,  would  be  required 
to  provide  this  information,  so  this  rule 
should  not  adversely  affect  small 
entities. 

Collection  of  Information:  Migratory 
Bird  Harvest  Information  Program 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507 
(d)),  the  U.S.  Fish  and  Wildlife  Service 
has  received  approval  for  this  collection 
of  information,  with  approval  number 
1018-0015,  with  the  expiration  date  of 
A«j«ust31,  1998. 

'Tne  information  to  be  collected 
includes:  the  name,  address,  and  date  of 


birth  of  each  licensed  migratory  bird 
hunter  in  each  participating  State. 
Himters'  names,  addresses,  and  other 
information  will  be  used  to  provide  a 
sample  frame  for  volimtary  hunter 
surveys  to  improve  harvest  estimates  for 
all  migratory  game  birds.  The  Service 
needs  and  uses  the  information  to 
improve  the  quality  and  extent  of 
information  about  harvests  of  migratory 
game  birds  in  order  to  better  manage 
these  populations. 

All  information  is  to  be  collected  once 
annually  from  licensed  migratory  bird 
hunters  in  participating  States  by  the 
State  license  authority.  Participating 
States  are  required  to  forward  the  hunter 
information  to  the  Service  within  30 
calendar  days  of  license  or  permit 
issuance.  Annual  reporting  and  record- 
keeping burden  for  this  collection  of 
information  is  estimated  to  average 
0.015  hours  per  response  for  2,090,000 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Thus,  the  total  annual 
reporting  and  record-keeping  burden  for 
this  collection  is  estimated  to  be  31,350 
hours.  Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Service 
Information  Collection  Clearance 
Officer,  ms  224— ARLSQ,  U.S.  Fish  and 
WildHfe  Service,  1849  C  Street,  NW.. 
Washington.  DC  20240,  or  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1018-0015, 
Washington,  DC  20503. 

The  IDepartment  considers  comments 
by  the  public  on  this  proposed 
collection  of  information  in~ 

(1)  Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

(4)  Minimizing  the  burden  or  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 


contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  effect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulations. 

Executive  Order  12866 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  1 2866. 

Unfunded  Mandates 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rulemaking  will  not  impose  a  loss 
of  $100  million  or  more  in  any  given 
year  on  local  or  state  governments  or 
private  entities. 

Civil  Justice  Reform 

The  Department  has  determined  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Authorship 

The  primary  author  of  this  rule  is  Paul 
I.  Padding,  Office  of  Migratory  Bird 
Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imptwts,  Reporting 
and  record  keeping  requirements. 
Transportation,  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  20  is  proposed  to 
be  amended  as  set  forth  below. 

PART  20— MIGRATORY  BIRD 
HUNTING 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Anthoritr- 16  U.S.C  703-711, 16  U.S.C 
712,  and  16  U.S.C  742  a— j 

2.  In  Section  20.20  paragraphs  (a),  (b) 
and  (e)  are  revised  to  read  as  follows: 

§20.20    Migratory  BM  Harvest  InfoniMtion 


(a)  Information  collection 
requirements.  The  collections  of 
information  contained  in  §  20.20  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1018-0015.  The 
information  will  be  used  to  provide  a 
sampling  fr^me  for  the  national 
Migratory  Bird  Harvest  Survey. 
Response  is  required  from  licensed 
hunters  to  obtain  the  benefit  of  hunting 
migratory  game  birds.  Public  reporting 
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burden  for  this  information  is  estimated 
to  average  0.015  hours  per  response  for 
2,090.000  respondents,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  soiuces, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Thus,  the 
total  annual  reporting  and  record- 
keeping biutlen  for  this  collection  is 
estimated  to  be  31,350  hours.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Service  Information  Collection 
Clearance  Officer,  MS-224  ARLSQ,  Fish 
and  Wildlife  Service,  Washington,  EXZ 
20240,  or  the  Office  of  Management  and 


Budget,  Paperwork  Reduction  Project 
1018-0015,  Washington.  DC  20503. 

(b)  General  provisions.  Each  person 
hunting  migratory  game  birds  in 
Alabama,  Arizona,  CaUfomia,  Florida, 
Georgia,  Idaho,  Illinois.  Kentucky, 
Maine,  Maryland,  Michigan,  Minnesota, 
Mississippi,  Missouri,  North  Carolina, 
Oklahoma,  Oregon,  Pennsylvania,  South 
Dakota,  Tennessee,  Texas,  and  Vermont 
shall  have  identified  himself  or  herself 
as  a  migratory  bird  hiuiter  and  given  h)s 
or  her  name,  address,  and  date  of  birth 
to  the  respective  State  hunting  hcensing 
authority  and  shall  have  on  his  or  her 
person  evidence,  provided  by  that  State, 
of  compliance  with  this  requirement. 
*        •        •        ■        * 

(e)  Implementation  schedule.  The 
Service  is  completing  the 


implementation  of  this  Program  in  1998, 
which  will  incorporate  approximately 
1.3  milhon  additional  migratory  bird 
hunters.  It  is  proposed  that  the 
following  States  participate  in  1998: 

— Alaska,  Arkansas,  Colorado, 
Connecticut,  Delaware,  Indiana,  Iowa, 
Kansas,  Louisiana,  Massachusetts, 
Montana,  Nebraska,  Nevada,  New 
Hampshire,  New  Jersey,  New  Mexico, 
New  York,  North  Dakota,  Ohio.  Rhode 
Island,  South  Carolina.  Utah,  Virginia, 
Washington,  West  Virginia,  Wisconsin, 
and  Wyoming. 

Dated:  March  5, 1997. 
Don  Barry, 

Deputy  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
(FR  Doc.  97-6485  Filed  3-13-97;  8:45  ami 
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Presidential  Documents 


TiUe  3— 

The  President 


Executive  Order  13039  of  March  11,  1997 

Exclusion  of  the  Naval  Special  Warfare  Development  Group 
From  the  Federal  Labor-Management  Relations  Program 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  7103(b)(1)  of  title 
5  of  the  United  States  Code,  and  having  determined  that  the  Naval  Special 
Warfare  Development  Group  has  as  a  primary  function  intelligence,  counter- 
intelligence, investigative,  or  national  security  work  and  that  the  provisions 
of  Chapter  71  of  title  5  of  the  United  States  Code  cannot  be  applied  to 
this  organization  in  a  manner  consistent  with  national  security  requirements 
and  considerations,  Executive  Order  12171  of  November  19,  1979,  as  amend- 
ed, is  further  amended  by  adding  the  following  at  the  end  of  section  1- 
205: 

"(i)  Naval  Special  Warfare  Development  Group." 


OOTAjAiUOA'^PtVAios*^^ 


(FR  Doc.  97-6703 
Filed  3-13-97;  8:45  am) 
Billing  code  319S-01-P 


THE  WHITE  HOUSE, 
March  11,  1997. 
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REMINDERS 

The  items  in  Ihis  list  were 
editonalty  conpiled  as  an  aid 
to  Federal  Register  isers. 
Indiaion  or  excKjsxxi  from 
ttiis  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  14.  1997 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Raisins:  published  3-14-97 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Federal  Aghcuiture 
Improvement  and  Reform 
Act  of  1996;  implementation: 
Delinquent  account  servicing 

provisions;  published  3-5- 

97 

AGRICULTURE 

DEPARTMENT 

Rural  Buslness-CooperatNe 

Service 

Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementation: 
Delinquent  account  servicing 

provisions;  putDlished  3-5- 

97 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Federal  Agrx^utture 
Improvement  arxl  Reform 
Act  of  1996;  implementation: 
Delinquent  account  servicing 
provisiom:  published  3-5- 
97 

AGRICULTURE 
DEPARTMENT 

Rural  UtHHies  Service 

Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementalion: 
Delirxfueni  account  servicing 

provisions;  published  3-5- 

97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authonzatKXtt: 
dtahoma;  technical 

correction;  published  3-14- 

97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Televsion  broadcasting: 

Cable  TelevtsKxi  Consumer 
Protection  and 
Competition  Act  of  1992— 


Rate  regulation;  put}lished 
2-12-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdRiMatration 
Animal  drugs,  feeds,  and 
related  products: 
Chlortetracycline  and 
tiamulin;  published  3-14- 
97 
Oral  dosage  form  new 
animal  drugs — 
Lufenuron  tablet; 
published  3-14-97 
LEGAL  SERVICES 
CORPORATION 
IMon-LSC  funds  use: 
Statutory  restrictions; 
implementation;  published 
3-14-97 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Single  employer  plans: 
Termination;  assessment  of 
penalties  for  failure  to 
provide  required 
information;  published  3- 
14-97 
PERSONNEL  MANAGEMENT 
OFFICE 

Administrative  law  judge 
positions  examination 
administration;  furxjing; 
published  2-12-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
New  Jersey;  published  2-12- 
97 
TRANSPORTATION 
DEPARTMENT 

Large  air  carriers;  international 
data  submissions;  changes; 
published  2-13-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airwontiiness  directives: 
Boeing;  published  2-7-97 
Cor^ruccones 
Aeronauticas,  S.A.; 
published  2-7-97 
Jetstream;  published  2-7-97 
Jetstream;  correction; 

published  2-19-97 
McDonnell  Douglas; 
published  2-7-97 
Pratt  &  Whitney  Canada; 

published  2-27-97 
Raytheon;  published  1-28-97 
Saab;  published  2-7-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Milk  marketing  orders: 


Central  Arizona;  comments 
due  by  3-18-97;  put)lished 
3-3-97 

AGRICULTURE 
DEPARTMENT 
Aninrial  and  Plant  Heelth 
lnspectk>n  Service 
Plant-related  quarantine, 
domestK: 
Fire  ant,  imported; 
comments  due  by  3-17- 
97;  published  1-31-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Administrative  regulations: 
Social  security  account 

numbers  and  emptoyer 

kientification  numbers; 

collection  and  storage; 

comments  due  t>y  3-17- 

97;  published  1-15-97 
Crop  insurance  reguiatrans: 
Onions;  commerrts  due  by 

3-17-97;  published  2-13- 

97 
Table  grapes;  comments 

due  by  3-17-97;  published 

1-15-97 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  timber; 
disposal  and  sale: 
Timber  sale  contracts; 
carKellation 
Extension  of  comment 
period:  convnents  due 
by  3-17-97;  published 
2-10-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Alaska:  fisheries  of 
Exclusive  Ecorxxvc 
Zone- 
Bering  Sea  and  Aleutian 
Islands  and  Gulf  of 
Alaska  grourxlfish; 
comments  due  by  3-20- 
97;  published  3-5-97 

Atlantic  coastal  fisheries; 
comments  due  br/  3-17- 
97;  published  2-14-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act: 
Multi-purpose  lighters;  chiki- 
resistance  standard; 
comnrierTts  due  by  3-17- 
97;  published  1-16-97 

DEFENSE  DEPARTMENT 
Acquisitmn  regulatkxts: 
Foreign  military  sales; 
contingent  fees; 
convnents  due  by  3-18- 
97;  published  1-17-97 


Foreign  purchase 
restrictions;  authority  to 
waive;  comments  due  t>y 
3-18-97;  published  1-17- 
97 
Overseas  military 
constructran;  architect- 
engir^eer  contracts; 
restriction;  comments  due 
by  3-18-97;  published  1- 
17-97 
Overseas  military 
constructxjn;  prefererx:e 
for  U.S.  firms;  comments 
due  by  3-18-97;  published 
1-17-97 
ENERGY  DEPARTMENT 
Informatkxi  classification: 
Restricted  data  and  tormerly 
restricted  data 
kientification;  Federal 
procedures;  comments 
due  by  3-17-97;  published 
1-15-97 
Nuclear  waste  repositories; 
site  recommerKiatk)ro; 
general  guidelines: 
comments  due  by  3-17-97; 
published  2-3-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutk>n;  starxiards  of 
performance  for  new 
stationary  sources: 
Sewage  sludge  incinerators: 
comments  due  by  3-17- 
97;  published  1-14-97 
Air  programs: 
Fuels  arxJ  fuel  addrtives — 
Pfx)enix,  AZ  nxxJerate 
ozone  rwnattainment 
area;  reformulated 
gasoline  program 
extension;  comnwnts 
due  by  3-20-97; 
published  2-18-97 
Air  quality  implementation 
plans;  approval  and 
promulgatkm;  various 
States: 

Indiana;  comments  due  by 
3-20-97;  published  2-18- 
97 
Tennessee;  comments  due 
Uy  3-17-97;  published  2- 
13-97 
Air  quality  implementation 
plans;  VAVapproval  arxl 
promulgatkKi;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Otvo;  comments  due  by  3- 
20-97;  published  2-18-97 
Radiatkxi  protectkjn  programs: 
Spent  nuclear  fuel,  high- 
level  and  trar^suranc 
radkiactive  wastes 
martagement  and 
dttposal;  waste  isolatkm 
pik>t  plant  compliance 
Criteria  compliance 
certifKatkKi;  comments 


due  by  3-17-97; 
published  11-15-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  and  televiskxi 
broadcasting: 
Broadcast  servk;es, 

television  ownership,  and 

newspaper/radio  cross 

ownership  (national  arxJ 

kx:al  ownership  and 

attributkHi  proceedings); 

comments  due  t)y  3-21- 

97;  published  2-18-97 
Radio  stations;  tatHe  of 
assignments: 
Arizona;  comments  due  by 

3-17-97;  published  1-29- 

97 
Arkansas;  comments  due  t>y 

3-17-97;  published  1-29- 

97 
California;  comments  due  by 

3-17-97;  published  1-29- 

97 
Cotorado;  comments  due  t}y 

3-17-97;  published  1-29- 

97 
klaho;  convnents  due  by  3- 

17-97;  published  1-29-97 

Michigan;  comments  due  by 
3-17-97;  published  1-29- 
97 
Texas;  comments  due  by  3- 
17-97;  published  1-29-97 
Wyoming:  comments  due  t>y 
'3-17-97;  published  1-29- 
97 
Telecommunk:atxxis  Act  of 
1996;  ImplQmentatkxi: 
Customer  proprietary 
network  informatk>n,  etc.; 
telecofTvnunKatk>ns 
carriers'  use;  comments 
due  by  3-17-97;  published 
2-25-97 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  k>an  bank 
system: 

Bank  or  trust  company 
deposits;  definitkxi; 


comments  due  by  3-17- 
97;  published  2-14-97 
GOVERNMENT  ETHICS 
OFFICE 

Executive  Branch  financial 
disclosure,  qualified  trusts, 
and  certificates  of 
divestiture:  convnents  due 
by  3-17-97:  published  1-15- 
97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  productton  axis, 
and  sanitizers — 
2,3,4,5-tetrachtoro^ 
cyanobenzoK  ackl,  etc.; 
comments  due  l>y  3-17- 
97;  published  2-13^7 
Mednal  devk:es: 
Cigarettes  and  smokeless 
tobacco  products; 
restrictkxi  of  sale  arxJ 
distributkxi  to  protect 
chiklren  and  adolescents: 
comments  due  by  3-21- 
97;  published  2-19-97 
Investigatkxial  devk^e 
exemptkxis;  treatment 
use;  comments  due  by  3- 
19-97;  published  12-19-96 
INTERIOR  DEPARTMENT 
Fish  and  WiMltfe  Service 
Importatkxi,  exportation,  arxl 
transportatxm  of  wikSife: 
Desigruted  port  status — 
Laredo,  TX,  et  al.; 
comments  due  by  3-17- 
97;  published  1-16-97 

INTERIOR  DEPARTMENT 
Reclamation  Bureau 

Acreage  limitation: 
Trusts  subject  to  1982 
Reclamatk>n  Reform  Act; 
comments  due  by  3-18- 
97;  publid^  12-18-96 
INTERIOR  DEPARTMENT 
Surlace  Mining  Reclamation 
and  Enforcement  Office 
Perntar>ent  program  arxl 
abandoned  mirte  land 


reclamatx>n  plan 

submissions: 

Indiana:  comments  due  by 

3-20-97;  published  2-18- 

97 

LABOR  DEPARTMENT 
Employment  and  Training 
Administratton 

Federal-State  unemptoyment 
compensation  program; 
unemployment  insurance 
performance  system; 
comments  due  by  3-17-97; 
published  1-16-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Retirement 
Civil  ServKe  Retirement 
System  arxl  Federal 
Empk)yees  Retirement 
System — 

Disability  retirement; 
appTication  procedures: 
comments  due  t>y  3-17- 
97;  published  1-16-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
"Prepared  by  or  on  behalf 
of  issuer;  definitkxi  for 
purposes  of  determining  if 
offering  document  is 
sut}ject  to  State 
regulatkxi;  comments  due 
by  3-20-97;  published  2- 
18-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviatkm 
Admlnlstratk>n 
Airvrarthiness  directives: 
Airtxs;  comments  due  by  3- 

17-97;  published  1-15-97 
Airtxjs  Industrie;  comments 
due  by  3-17-97;  published 
2-25-97 
Bell;  comments  due  by  3- 
17-97;  published  1-14-97 
Boeing:  comments  due  by 

3-20-97;  published  2-7-97 
Cessna;  corrwnents  due  by 
3-17-97;  published  1-22- 
97 


Constacckxies 
Aeronautx^as,  SA; 
comments  due  t>y  3-17- 
97;  published  2-5-97 

Ger>eral  Electrk:  Aircraft 
Engines:  comments  due 
by  3-21-97;  published  2- 
19-97 

Class  B  airspace;  comments 
due  by  3-21-97;  published 
2-4-97 

Qass  E  airspace;  comments 
due  by  3-20-97;  published 
2-13-97 

TREASURY  DEPARTMENT 

Foreign  Assets  Control 
Office 

Foreign  assets  control 
regulatkxis  and  Cut>an 
assets  control  regulatkxis: 

Civil  penalties;  administrative 
hearings;  comments  due 
by  3-17-97;  pubished  2- 
14-97 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Excise  taxes: 

Gasoline  arxl  diesel  fuel 
registratkxi  requirements — 

Alaska;  corrvnents  due  t>y 
3-17-97;  published  12- 
17-96 

Income  taxes: 

Empowerment  zone 
emptoyment  credtt; 
qualified  zone  emptoyees; 
comments  due  by  3-17- 
97;  published  12-16-96 

TREASURY  DEPARTMENT 

Currency  arxl  foreign 
transactkxis;  finarxaal 
reporbng  and  recordceeping 
requirements: 

Bank  Secrecy  Act; 
implementatton— 

Card  dutjs;  comments 
due  by  3-20-97; 
published  12-20-96 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  tlie  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  t(^  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 
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Public  Laws 


105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual   laws  also  may  be  purchased  from  the  Superintendent  of  Documents,   US 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
annoancements  of  newly  enacted  laws  or  access  the  online  database  at  http://www.access. 
gpo.gov/su_docs/  * 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM.  Washington, 
DC  20402-9373. 

lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 
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UYESf  please  enter  my  subscriptions  as  folows: 


r  -  ^ 
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Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $- 


-.  (Price  includes 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  nnonthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

.  subscriptions  to  Federal  Register,  daily  on/y  (FRDO),  at  $555  each  per  year. 

For  privacy,  check  t>ox  below: 

□  Do  not  make  my  name  avaiiatDle  to  other  nnaiiers 
Check  method  of  payment 
a  Ct>eck  payat)ie  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    |    |    1    |    |    |    |    l-fl 

□  VISA     □  MasterCard   |    |    |    |    |»xp>fat>on  date) 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  international  customers  please  add  25%. 


Company  or  paraonal  nam* 


(Plaaaa  typa  or  print) 


AddKional  addrMa/attentton  Una 
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City.  SMta.  Zip  coda 


Thank  you  lor  your  ordeti 


Daytima  phorw  including  araa  coda 


Purchaaa  ordar  numbar  (optional) 


Authorizing  aignatura  ^^ 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  YliiS,  enter  my  subscription(s)eis  follows: 


Order  Proc«ssit>g  Cods: 

*  6216 


Charge  your  order. 
It's  Easy! 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


I     I  GPO  Deposit  Account 

I I  VISA  or  MasterCard  Account 


-D 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


niji 

(Credit  card  expiration  date)                 „n.,r  nrv/>i-f 

f                            your  order ! 

(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  avaUbie  to  other  maikis?     | |  | [, 


(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscrit>ers  the  following  day  via  first 
dass  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  putHished  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Cun-ent  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  oalar. 
Its  •My I 


Ovttar  ProovMino  Coctoc 

♦5419 


k.  ^  ^ 


n    YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format:         j,^^  ^^  ^In  (202)  512^1800 

Federal  Register  (MFFR)  Q  One  year  at  $220  each         □  Six  months  at  $  1 10 

Code  of  Federal  Regulations  (CFRM7)  □  One  year  at  $247  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additiooal  address/attentioa  line) 


(Street  address) 


(City.  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


For  priracjv  ckccfc  bos  bdow: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  paymcat: 

Q  Check  payable  tu  Superintendent  of  Documents 

□  GPO  Deposit  Account 


-D 


□  VISA  □  MasterCard   I    I    I    I    Ue»piration^ 


I   I   I   I I   I   I   I   I   I   I   IT 


(Authorizing  signature)  1/97 

Thank  you  for  your  order! 
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Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
OfRce  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
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Proposed  collection;  comment  request,  12650 
Submission  for  OMB  review;  comment  request,  12650- 
12651 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 

Illinois,  12597 

Utah, 12597 

Wyoming,  12597 

Commerce  Department 

See  International  Trade  Administration 

See  National  0%anic  and  Atmospheric  Administration 

NOTICES 

Voting  age  population;  1996  census  count,  12597-12598 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  12595-12597 

« 

Commodity  Futures  Trading  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12604-12605 
Contract  market  proposals: 

Chicago  Board  of  Trade — 
Italian  Government  bonds,  12606 

Community  Services  Office 

NOTICES 

State  median  income  estimates  for  four-person  families 
(1998  FY),  12651-12652 


Comptroller  of  the  Currency 

PROPOSED  RULES 

Riegle-Neal  Interstate  Banking  and  Branching  Efficiency 
Act;  implementation: 
Interstate  branches  used  primarily  for  deposit  production; 
prohibition,  12730-12738 

Defense  Department 

See  Army  Department 

See  Defense  Logistics  Agency 

See  Engineers  Corps 

See  Navy  Department 

RULES 

Federal  Acquisition  Regulation  (FAR): 

Buy  American  Act;  construction  (Grimberg  decision), 
1269&-12702 

Contractors'  purchasing  systems  reviews,  12718-12719 

Contracts,  fixed-price;  performance  incentives,  12695- 
12696 

Electronic  contracting,  12692-12693 

Federal  compUance  with  right-to-know  laws  and 
pollution  prevention  requirements,  12696-12697 

Foreign  selling  costs  allowabiUty,  12703-12704 

General  Accounting  Office  protests;  hourly  cap  on 
attorneys'  fees,  12718 

Gratuities,  12691-12692 

Historically  black  colleges  and  universities/minority 
institutions;  collection  of  award  data.  12702-12703 

Independent  research  and  development/bid  and  proposal 
costs  in  cooperative  arrangements,  12704-12705 

Introduction,  12690-12691 

Management  oversight  of  service  contracting,  12693- 
12695 

Performance-based  payments,  12719-12720 

Prompt  payment,  12705-12718 

Small  entity  compliance  guide,  12721-12722 

Technical  corrections,  12720-12721 
Freedom  of  Information  Act;  implementation: 

National  Reconnaissance  Office,  12544 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12606-12608 
Meetings: 

Defense  IntelUgence  Agency  Scientific  Advisory  Board, 
12608-12609 

Historical  Records  Declassification  Advisory  Panel,  12609 

National  Defense  Panel,  12609 

Science  Board  task  forces,  12609 

Wage  Committee,  12609-12610 

Defense  Logistics  Agency 

NOTICES 

Cooperative  agreement  procedures;  procurement  technical 
assistance  programs  support,  12610-12622 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12623-12624 

Energy  Department 

See  Energy  Research  Office 
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See  Federal  Energy  Regulatory  Commission 
See  Hearings  and  Appeals  Office.  Energy  Department 
See  Western  Area  Power  Administration 
NOTICES 

Powerplant  and  industrial  fuel  use;  new  electric 
powerplant  coal  capability: 
Self-certification  filings — 
Pasadena  Cogeneration  LP..  12624-12625 
Pubhc  Utility  Regulatory  Policies  Act: 
Gas  and  electric  utilities  covered  in  1997;  list.  12625- 
12626 

Energy  Research  Office 
Honccs 

Grants  and  cooperative  agreements;  availability;  etc.: 
Financial  assistance  programs — 
Atmospheric  chemistiy  program,  12626-12627 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Wister  Lake.  OK;  operation  and  maintenance  program. 
12622 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 

Polymers  and  resins  I  rule;  test  methods.  12546-12564 
Air  programs: 
Fuels  and  fuel  additives — 
Atypical  additives  and  biodlesel  fuels,  specified 
deadlines  extension;  and  reformulated  gasohne 
complex  model,  survey  precision  requirements 
modification.  12572-12576 
Motor  vehicle  registration  and  manufacturer  testing  and 
applicabihty  to  blenders  of  deposit  control  gasoline 
addiUves,  12564-12572 
Air  quahty  implementation  plans;  approval  and 
promulgation;  various  S^tes: 
Arizona.  12544-12546 
PfK>POSE0  RULES 
Air  programs: 
Ambient  air  quahty  standards.  national- 
Volatile  organic  compounds  definition;  exclusion  of  16 
compounds.  12583-12586 
Fuels  and  fuel  additives — 
Oxygenated  gasohne  program  reformulated  gasoline 
category  elimination  from  reformulated  gasoline 
regulations,  12586-12590 
Air  quahty  implementation  plans;  approval  and 
promulgation;  various  States: 
Ahzona.  12586 

Equal  Emptoyment  Opportunity  Commission 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  12638 

Executive  Office  of  the  President 

See  Trade  RepresenUtive.  Office  of  United  States 

Family  Support  Administration 

See  Commimity  Services  Office 


Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  ffight  rules,  etc.: 

Grand  Canyon  National  Park.  CO;  special  ffight  rules  in 
vidnity  (SFAR  No.  50-2) 
Correction,  12687 
Airworthiness  directives: 

de  Havilland.  12531-12532 

Raytheon,  12533-12534 
Class  E  airspace,  12534-12539 
PROPOSED  RULES 
Airplane  operator  security: 

Screening  companies  (other  than  air  carriers): 
certification,  12724-12727 
Class  E  airspace,  12578-12579 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  12677- 
12678 
Meetings: 

Aviation  Security  Advisory  Committee,  12678 

RTCA,  toe.  12678 
Passenger  facihty  charges;  apphcations.  etc.: 

Burbank-Glendale-Pasadena  Airport  Authority.  CA.  et  al., 
12678-12681 

Huntsville  totemational  Airport,  AL,  12681 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  12638-12641 
Meetings;  Sunshine  Act.  12641 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  12641 

Federal  Crop  insurance  Corporation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12591-12594 

Federal  Deposit  insurance  Corporation 

PROPOSED  RULES 

Riegle-Neal  toterstate  Banking  and  Branching  Efficiency 
Act;  implementation: 
toterstate  branches  used  primarily  for  deposit  production; 
prohibition,  12730-12738 

Federal  Emergency  IManagement  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Arkansas,  12642 

Cahfomia.  12642 

Kentucky.  12643 

Minnesota,  12643-12644 

Ohio.  12644 

Pennsylvania.  12644-12645 

South  Dakota.  12645 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  fihngs: 

Louisville  Gas  &  Electric  Co.  et  al.,  12627-12630 

Potomac  Edison  Co.  et  al.,  12630-12634 
Environmental  statements:  availabiUty,  etc.: 

Midwest  Hydrauhc  Co..  toe.  12634-12635 


Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  mtent: 
Salt  Lake  and  Davis  Coimties,  UT,  12681-12682 

Federal  Maritime  Commission 

NOTICES 

Complamts  filed: 
Corpco  totemational  toe,  12645 

Federal  Reserve  System 

PROPOSED  RULES 

Riegle-Neal  toterstate  Bankmg  and  Branching  Efficiency 
Act;  implementation: 

toterstate  branches  used  primarily  for  deposit  production: 
prohibition,  12730-12738 
NOTICES 
Banks  and  bank  holdmg  companies: 

Change  to  bank  control,  12645 

Formations,  acquisitions,  and  mergers,  12645-12646 
Reportmg  and  recordkeeping  requirements,  12646-12647 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waitmg  periods;  early  terminations, 
12647-12649 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  apphcatirais, 

12661-12662 
Environmental  statements;  availabihty,  etc.: 
Commencement  Bay  natiual  resource  damage  assessment 
restoreticm  plan,  WA,  12601-12602 
Meetmgs: 
Atlantic  Coastal  Fisheries  Cooperative  Management  Act 
and  Atlantic  Striped  Bass  Conservation  Act; 
coordmation  of  activities,  12662 

Food  and  Drug  Administration 

PROPOSED  RULES 

Food  for  human  consimiption: 
.  Food  labeling — 

Health  claims  use  authorization;  final  rules  timeframe. 
12579-12582 
NOTICES 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
IVY  BLOCK,  12652-12653 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Buy  American  Act;  construction  (Grimberg  decision), 

12698-12702 
Contractors'  purchasing  systems  reviews.  12718-12719 
Contracts,  fixed-price;  performance  mcentives.  12695- 

12696 
Electronic  contracting,  12692-12693 
Federal  compliance  with  right-to-know  laws  and 

pollution  prevention  requirements,  12696-12697 
Foreign  selUng  costs  allowabihty,  12703-12704 
General  Accountmg  Office  protests;  hourly  cap  on 

attorneys'  fees,  12718 
Gratuities.  12691-12692 
Historically  black  colleges  and  universities/mtoority 

institutions;  collection  of  award  data,  12702-12703 


todependent  research  and  development/bid  and  proposal 
costs  m  cooperative  arrangements,  12704-12705 

totroduction,  12690-12691 

Management  oversight  of  service  contractmg,  12693- 
12695 

Performance-based  payments,  12719-12720 

Prompt  payment,  12705-12718 

Small  entity  comphance  guide,  12721-12722 

Technical  corrections,  12720-12721 
NOTICES 
Environmental  statements;  availabihty,  etc.: 

District  of  Colimibia;  vehicle  restrictions  near  selected 
federally-occupied  buildings,  12649 

Geological  Survey 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Federal  Geographic  Data  Committee;  national  spatial  data 

infrastructure  framework  demonstration  projects 

program;  correction,  12687 

Government  Ethics  Office 

RULES 

Conffict  of  mterests.  12531 

Health  and  Human  Services  Department 

See  Children  and  Famihes  Administration 
See  Community  Services  Office 
See  Food  and  Drug  Adnunistration 
See  Health  Resources  and  Services  Administration 
See  National  tostitutes  of  Health 
NOTICES 

Grants  and  cooperative  agreements;  availabihty.  etc.: 
Bihngual/bicultural  service  demonstration  program 
(managed  care);  correction,  12649-12650 

Health  Resources  and  Servicee  AdministFatlon 

NOTICES 
Privacy  Act: 
Systems  of  records,  12653-12656 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  12635-12637 

Decisions  and  orders.  12637 

Housing  and  UrtMn  Development  Department 
Nonces 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  12661 

Interior  Department 

See  Fish  and  Wildhfe  Service 
See  Geological  Survey 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

Internal  Revenue  Service 

RULES 

Estate  and  gift  taxes: 
Marital  deduction 
Correction,  12542 
tocome  taxes: 
Consohdated  return  regulations — 
Consohdated  groups;  losses  and  deductions  of 

members  use  limitations;  correction,  12541-12542 
Private  activity  bonds;  definition 
Correction.  12687 
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PROPOSED  RULES 
Income  taxes: 
Basis  reduction  due  to  discharge  of  indebtedness 

Hearing  location  and  date  change,  12582 
Limited  partner  for  self-employment  tax  purposes; 
definition 
Correction,  12687 

bttsmational  Trade  Administration 

NOTICES 

Antidumping: 
Internal-combustion  industrial  forldift  trucks  from — 

Japan,  12598-12599 
Red  raspberries  from — 

Canada,  12599-12600 
Shop  towels  from — 

Bangladesh,  12600-12601 

Justice  Department 

See  Parole  Commission 

Land  Management  Bureau 

NOTICES 
Meetings: 
Resource  advisory  councils — 
New  Mexico,  12662 
Minerals  management: 
Federal  coal  and  other  solid  mineral  leases;  royalty  rate 
reduction  guidelines;  quahfication  criteria — 
Fort  Union  Federal  Coal  Production  Region,  MT, 
12662-12663 
Realty  actions;  sales,  leases,  etc.: 
Arizona:  correction,  12687 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  12666,  12666-12667 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Buy  American  Act;  construction  (Grimberg  decision). 

12698-12702 
Contractors'  purchasing  systems  reviews.  12718-12719 
Contracts,  fixed-price;  performance  incentives.  12695- 

12696 
Electronic  contracting.  12692-12693 
Federal  compUance  with  right-to-know  laws  and 

pollution  prevention  requirements.  12696-12697 
Foreign  selling  costs  allowability.  12703-12704 
General  Accounting  Office  protests;  hourly  cap  on 

attorney'  fees.  12718 
Gratuities.  12691-12692 
Historically  black  colleges  and  universities/minority 

institutions;  collection  of  award  data.  12702-12703 
Independent  research  and  development/bid  and  proposal 

costs  in  cooperative  arrangements,  12704-12705 
Introduction.  12690-12691 
Management  oversight  of  service  contracting.  12693- 

12695 
Performance-based  payments.  12719-12720 
Prompt  payment,  12705-12718 
Small  entity  compliance  guide.  12721-12722 
Technical  corrections.  12720-12721 
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National  Institutes  of  Healtti 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  12656- 

12657 
Grants  and  cooperative  agreements;  availabihty.  etc.: 
Active  transglutaminase  1  enzyme;  development  and 

commercialization.  12657-12658 
Meetings: 
National  Heart.  Lung,  and  Blood  Institute.  12658 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases.  12658-12659 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases.  12659 
National  Institute  of  General  Medical  Sciences.  12658. 

12659 
National  Institute  of  Mental  Health.  12659-12660 
National  Institute  on  Aging.  12660 
National  Institute  on  Drug  Abuse.  12660 
Research  Grants  Division  special  emphasis  panels. 

12660-12661 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Ocean  and  coastal  resource  management: 
Coastal  zone  management  program  and  national  estuarine 
research  reserve  system;  statutory  amendments, 
12539-12541 
NOTICES 

Environmental  statements;  availability,  etc.: 
Commencement  Bay  natural  resource  damage  assessment 
restoration  plan.  WA.  12601-12602 
Gulf  of  Maine  Aquaculture-Pinniped  Interaction  Task 

Force;  report  to  Congress.  12602-12603 
Meetings: 
South  Atlantic  Fishery  Management  Council,  12603- 
12604 

National  Parit  Service 

NOTICES 

Environmental  statements;  availabihty,  etc.: 
Denali  National  Park  and  Preserve,  AK,  12663 
IGondike  Gold  Rush  National  Historical  Park,  AK.  12663- 

12664 
South  Side  Denah.  AK,  12664 
Meetings: 
Niobrara  National  Scenic  River  Advisory  Commission. 
12664-12665 

Navy  Department 

NOTICES 

Environmental  statements;  availabihty.  etc.: 
Base  realignment  and  closure — 
Naval  Air  Warfare  Center.  Aircraft  Division.  NJ.  12622- 
12623 

Office  of  United  States  Trade  Representative 
See  Trade  Representative.  Office  of  United  States 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act.  12666 

Pension  Benefit  Guaranty  Corporation 

RULES 

Waivers  for  major  disaster  area  residents  due  to  severe 
weather  in  Midwest  and  South.  12542-12543 


Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
Lasker.  NC.  12667 

Public  Debt  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  12684-12685 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availabihty.  etc.: 
Pick-Sloan  Missoiui  Basin  Program.  SC;  Angostura 

Irrigation  District;  long-term  contract  renewal. 

12665-12666 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Exemption  appUcations  delayed;  hst.  12682-12683 

Rural  Utilities  Service 

NOTICES 
Electric  loans: 
Quarterly  municipal  interest  rates.  12594-12595 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  12667 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  12667-12671 

National  Association  of  Sectuities  Dealers,  Inc.,  et  al.; 
correction,  12687 

New  York  Stock  Exchange,  Inc..  12671-12675 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Mississippi.  1267^12676 

Surface  Transportation  Board 

NOTICES 
Rail  carriers: 
Cost  recovery  procedures — 
Adjustment  factor.  12083-12684 

Trade  Representative,  Office  of  United  States 

NOTICES 

Tariff-rate  quota  amount  determinations: 
Raw  cane  sugar.  12676-12677 


Transportation  Department 
See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Research  and  Special  Programs  Administration 
See  Surface  Transportation  Board 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
M&N  Aviation,  hic.  12677 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Internal  Revenue  Service 
See  Public  Debt  Bureau 

Veterans  Affaire  Department 

NOTICES 
Meetings: 
Special  Medical  Advisory  Group.  12685-12686 

Western  Area  Power  Administration 

NOTICES 

Power  rate  adjustments: 
Central  Valley  Project  et  al.;  correction.  12638 


Separate  Parts  In  This  Issue 

Part  II 

General  Services  Administration.  Department  of  Defense, 
National  Aeronautics  and  Space  Administration, 
12690-12722 

Part  III 

Federal  Aviation  Administration.  12724-12727 

Part  IV 

Department  of  the  Treasmy,  Comptroller  of  the  Currency; 
Federal  Reserve  System;  Federal  Deposit  Insurance 
Corporation;  12730-12738 


Reader  Aids 

Additional  information,  including  a  list  of  pubhc  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Readef  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  PubUc  Law 
numbers.  Federal  Register  finding  aids,  and  a  hst  of 
docimients  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


Federal  Register 

Vol.  62.  No.  51 
Monday.  March  17,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  £ire  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2635 
RIN3209-AA04 

Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch; 
Exception  for  Gifts  From  a  Political 
Organization 

agency:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Government 
Ethics  is  adopting  as  final  without 
change  an  interim  rule  revising  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  to 
conform  with  the  Hatch  Act  Reform 
Amendments  of  1993. 
EFFECTIVE  DATE:  March  17.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  D.  Rick.  Associate  General 
Counsel.  Office  of  Government  Ethics. 
Suite  500. 1201  New  York  Avenue. 
NW..  Washington.  DC  20005-3917; 
telephone:  202-208-8000;  TDD:  202- 
208-8025:  FAX:  202-208-8037. 
SUPPI.EMENTARY  INFORMATION:  On 
September  27,  1996.  at  61  FR  50689- 
50691,  the  Office  of  Government  Ethics 
published  an  interim  rule  amending 
various  sections  of  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch,  5  CFR  part  2635.  to 
conform  with  the  Hatch  Act  Reform 
Amendments  of  1993.  Public  Law  103- 
94.  as  amended  by  section  315  of  the 
1997  Legislative  Branch  Appropriations 
Act.  Pubhc  Law  104-197.  Comments 
were  invited  firom  the  public,  to  be 
received  by  OGE  on  or  before  November 
26. 1996.  No  comments  were  received, 
and  OGE  has  determined  that  no 
changes  are  needed  to  the  interim  rule 
amendments  in  adopting  them  as  final. 

Executive  Order  12866 

In  promulgating  these  final  rule 
amendments,  the  Office  of  Government 


Ethics  has  adhered  to  the  regulatory 
philosophy  and  the  applicable 
principles  of  regulation  set  forth  in 
section  1  of  Executive  Order  12866. 
Regulatory  Review  and  Planning.  These 
amendments  have  also  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  that  Executive  order. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics.  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  final  amendatory 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
primarily  affects  Federal  executive 
branch  employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  these  amendments  do  not 
contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  of  SubiectB  in  5  CFR  Part  2635 

Conflict  of  interests,  Executive  branch 
standards  of  conduct.  Government 
employees.  Political  activities 
(Government  employees). 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  adopting  the 
interim  rule  amending  5  CFR  part  2635 
which  was  published  at  61  FR  50689- 
50691  on  September  27, 1996.  as  a  final 
rule  without  change. 

Dated:  December  18. 1996. 
Stephen  D.  Potts, 

Director,  Office  of  Government  Ethics. 
[FR  Doc.  97-6572  FUed  3-14-97;  8:45  am) 
MIXING  CODE  634S-01-U 


DEPARTMEffT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-NM-158-AO;  AmetMlment 
39-9965;  AD  97-06-06] 

RIN  2120-AA64 

Airworthiness  Directives;  de  Havilland 
Model  DHC-7  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  de  Havilland  Model 
DHC-7  series  airplanes,  that  requires 
certain  structural  inspections,  and 
repair,  if  necessary.  This  amendment  is 
prompted  by  a  structural  re-evaluation.  • 
which  identified  certain  significant 
structural  items  to  inspect  for  fatigue 
cracking  as  these  airplanes  approach 
and  exceed  the  manufecturer's  original 
design  life.  The  actions  specified  by  this 
AD  are  intended  to  prevent  fatigue 
cracking  in  these  areas  which,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  reduce  the  structiiral 
integrity  of  these  airplanes. 
DATES:  Effective  April  21,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  21, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  de  Havilland,  Inc.,  Garratt 
Boulevard,  Downsview.  Ontario  M3K 
1Y5.  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  IDocket. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  FAA.  New  York 
Aircraft  Certification  Office,  Engine  and 
Propeller  Directorate.  10  Fifth  Street. 
Third  Floor.  Valley  Stream.  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW..  suite 
700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Sol 
Maroof.  Aerospace  Engineer.  Airframe 
and  Propulsion  Branch,  ANE-171,  FAA, 
New  York  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  10 
Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York  11581;  telephone  (516)  256- 
7522;  fax  (516)  568-2716. 
SUPPI.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  de  Havilland 
Model  DHC-7  series  airplanes  was 
published  in  the  Federal  Register  on 
May  22,  1996  (61  FR  25598).  That  action 
proposed  to  require  that  operators 
incorporate,  into  their  FAA-approved 
maintenance  insp>ection  program,  the 
inspections  specified  in  DHC-7 
Maintenance  Manual  (PSM  1-7-2). 
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Chapter  5-60-00,  Temporary  Revision 
(TR  5-84).  dated  June  15.  1994. 
Additionally,  that  action  proposed  to 
require  repair  of  any  findings  of  cracks, 
loose  or  broken  fasteners,  or 
deformations. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  conunenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AO,  that  it  will  take  approximately  15 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  o{)erators  is  estimated 
to  be  $45,000.  or  $900  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figiu«  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  irom  the  Rules 


Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-06-08     De  Havilland,  Inc.:  Amendment 
39-9965.  Docket  95-NM-158-AD. 

Applicability:  Ail  Model  DHC-7  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiRed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  rupaimd  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requiremenU  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  continuing  structural 
integrity  of  these  airplanes,  accomplish  the 
following: 

(a)  Within  6  montlis  after  the  effective  date 
of  this  AD.  incorporate  into  the  FAA- 
approved  maintenance  inspection  program 
the  Inspections  and  inspection  intervals 
defined  in  DHC-7  Maintenance  Manual 
(PSM  1-7-2),  Chapter  5-6O-O0,  Temporary 
Revision  (TR  5-84),  dated  June  15, 1994;  and 
inspect  the  significant  structural  items  prior 
to  the  thresholds  specified  in  TR  5-84  of 
PSM  1-7-2.  Repeat  the  inspections  thereafter 
at  the  intervals  specified  in  TR  5-84  of  PSM 
1-7-2. 

(b)  Prior  to  further  flight,  repair  any 
discrepancies  detected  during  any  inspection 
required  by  paragraph  (a)  of  this  AD  in 
accordance  with  one  of  the  following: 

(1)  the  DHC-7  Maintenance  Manual;  or 

(2)  the  DHC-7  Structural  Repair  Manual;  or 

(3)  other  data  meeting  the  certification 
basis  of  the  airplane  which  is  approved  by 


the  Manager,  New  York  Aircraft  Certification 
Office  (AGO),  FAA,  Engine  and  Propeller 
Directorate;  or 

(4)  data  meeting  the  certification  basis  of 
the  airplane  which  is  approved  by  Transport 
Canada  Aviation. 

(c)  All  inspection  results,  positive  or 
negative,  must  be  reported  to  de  Havilland  in 
accordance  with  "Introduction,"  paragraph  5, 
of  DHC-7  Maintenance  Manual  (PSM  1-7-2), 
Chapter  5-60-00.  Temporary  Revision  (TR  5- 
84).  dated  June  15. 1994.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (AGO).  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
.can  be  accomplished. 

(f)  The  structural  inspections  shall  be  done 
in  accordance  with  DHC-7  Maintenance 
Manual  (PSM  1-7-2),  Chapter  5-60-00, 
Temporary  Revision  (TR  5-84),  dated  June 
15, 1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  de  Havilland,  Inc..  Carratt  Boulevard. 
Downsview,  Ontario  M3K  1Y5.  Caniida. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
FAA,  New  York  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  10  Fifth 
Street.  Third  Floor.  Valley  Str«am.  New  York; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington.  DC 

(g)  This  amendment  becomes  effisctive  on 
April  21, 1997. 

Issued  in  Renton,  Washington,  on  March  6, 
1997. 

Neil  D.  Schalekamp. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-6261  Filed  3-14-97;  8:45  am] 
aNJJNQ  COOC  4«10-13-U 


14  CFR  Part  39 

[Dodwt  No.  96-CE-44-A0;  Amendmont  39- 
9968;  AD  97-06-11] 

BIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  (Formerty  Beech 
Aircraft  Corporation)  35  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  IXDT. 

action:  Final  rule 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
GDmpany  (Raytheon)  35  series  airplanes 
(formerly  referred  to  as  Beech  35  series 
airplanes).  This  action  requires 
inspecting  the  ruddervator  differential 
tail  control  rod  assembly  for  corrosion 
or  cracks,  repairing  or  replacing  any 
cracked  or  corroded  part,  and  applying 
anti-corrosion  sealant  to  the  ruddervator 
control  pushrods.  This  action  results 
from  a  report  of  a  split  in  the 
ruddervator  control  push  rod  on  an 
affected  airplane  that  was  found  during 
a  routine  inspection.  The  split  occiured 
when  water  froze  in  the  internal  area  of 
the  control  push  rod  and  then 
expanded.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failtire  of  the 
differential  tail  control  rod  assembly, 
which  could  result  in  loss  of  control  of 
k     the  airplane. 

DATES:  Effective  May  16, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  16. 
1997. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Raytheon  Aircraft  Company.  P.O. 
Box  85,  Wichita.  ICansas  67201-0085. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA).  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  96-CE-44-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT^:  Mr. 
Larry  Engler,  Aerospace  Safety 
Engineer,  FAA,  Wichita  Airtaaft 
Certification  Office,  1801  Airport  Road, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4122; 
facsimile  (316)  946-4407. 


SUPPLEMENTARY  INFORMATKM: 

Events  Leading  to  the  lasuance  of  the 
This  AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Raytheon  35  series 
airplanes  (formerly  referred  to  as  Beech 
35  series  airplanes)  was  published  in 
the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on 
October  18, 1996  (61  FR  54372).  The 
NPRM  proposed  to  require  inspecting 
the  ruddervator  differential  tail  control 
rod  assembly  for  corrosion  or  cracks, 
repairing  or  replacing  any  cracked  or 
corroded  part,  and  applying  anti- 
corrosion  sealant  to  the  ruddervator 
control  pushrods.  Accomplishment  of 
the  proposed  actions  as  specified  in  the 
NPRM  would  be  in  accordance  with 
Raytheon  Mandatory  Service  Bulletin 
(MSB)  No.  2668.  Issued:  September, 
1996. 

The  NPRM  was  the  result  of  a  report 
of  a  split  in  the  ruddervator  control 
push  rod  on  an  affected  airplane  that 
was  found  during  a  routine  inspection. 
The  split  occurred  when  water  froze  in 
the  internal  euea  of  the  control  push  rod 
and  then  expanded. 

Interestecl  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  AD  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Raytheon  has  revised  MSB  No.  2668 
to  clarify  certain  steps  contained  in  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section.  The  FAA  has  determined  that 
the  AD  could  be  accompUshed  in 
accordance  with  either  Raytheon  MSB 
No.  2668,  Revised  December,  1996;  or 
Raytheon  MSB  No.  2668.  Issued: 
September,  1996,  and  has  incorporated 
this  service  bulletin  revision  into  the 
final  rule. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  ybove,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  AD  as  proposed  except  for  the 
incorporation  of  the  revised  service 
information  and  minor  editorial 
corrections.  The  FAA  has  determined 
that  this  incorporation  and  the  minor 
corrections  will  not  change  the  meaning 
of  the  AD  and  will  not  add  any 
additional  burden  upon  the  public  than 
was  already  proposed. 

Costlnqiact 

The  FAA  estimates  that  10,405 
airplanes  in  the  U.S.  registry  will  be 


affected  by  this  AD,  that  it  will  take 
approximately  4  workhours  per  airplane 
to  accomplish  the  required  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$2,497,200.  This  figure  is  based  on  the 
presiunption  that  no  affected  airplane 
will  have  a  corrodedior  cracked  part  in 
the  ruddervator  differential  tail  control 
rod  assembly  that  will  need  to  be 
repaired  or  replaced.  The  FAA  has  no 
way  of  determining  how  many 
ruddervator  control  push  rods  that  will 
be  corroded  or  cracked. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  F^rocedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilify  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safefy.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regvdations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AO)  to  read  as  follows: 

97-06-11     Raytheon  Aircraft  Company 

(formerly  Beech  Aircraft  Corporation): 
Amendment  39-9968;  Docket  No.  96- 
CE-M-AD. 

Applicability:  Models  35.  35R.  A35.  B35. 
C35.  D35.  E35.  F35.  G35.  H35.  J35.  K35.  M35, 
N35.  P35.  S35.  V35.  V35TC.  V35A.  V35A- 
TC.  V35B.  and  V35B-TC  airplanes,  serial 
numbers  D-1  through  D-10403,  D-15001, 
and  D-15002.  certiflcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  ruddervator 
differential  tail  control  rod  assembly,  which 
could  result  in  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Inspect  the  ruddervator  differential  tail 
control  rod  assembly  for  cracks  and  corrosion 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Raytheon 
Mandatory  Service  Bulletin  (MSB)  No.  2668. 
Revised:  December,  1996;  or  Raytheon  MSB 
No.  2668.  Issued:  September.  1996.  Prior  to 
further  flight,  repair  or  replace  any  corroded 
or  cracked  part  as  specified  In  and  in 
accordance  with  the  service  information 
refBrenced  above. 

(b)  Apply  anti-corrosion  sealant  to  the 
ruddervator  control  pushrods  in  accordance 
with  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  Raytheon  MSB 
No.  2668.  Revised:  December.  1996;  or 
Raytheon  MSB  No.  2668.  Issued:  September, 
1996. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office  (ACO).  1801  Airport 
Road.  Room  100.  Mid-Continent  Airport. 
Wichita.  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
WichiU  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  l>e 
obtained  from  the  Wichita  ACO. 

(e)  The  inspection,  repair  or  replacement 
(if  necessary),  and  application  required  by 
this  AD  shall  be  done  in  accordance  with 
either  Rajrtheon  Mandatory  Service  Bulletin 
No.  2668.  Issued:  September.  1996;  or 
Raytheon  Mandatory  Service  Bulletin  No. 
2668.  Revised:  December.  1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  the 
Raytheon  Aircraft  Company.  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City.  Missouri,  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

(f)  This  amendment  (39-9968)  becomes 
effective  on  May  16.  1997. 

Issued  in  Kansas  City.  Missouri,  on  March 
7.  1997. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

|FR  Doc.  97-6540  Filed  3-14-97;  8:45  am| 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-AGL-24] 

Estabiishment  of  Class  E  Airspace; 
Ephraim,  Wl.  EphrainvFlsh  Creek 
Airport 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Ephraim,  WI.  A  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SlAP) 
to  Runway  32  has  been  developed  for 
Ephraim-Fish  Creek  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  The  intended  affect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procediues  in  instrument  conditions 
from  other  aircraft  operating  ib  visual 
weather  conditions. 
EFFECTTVE  DATE:  0901  UTC.  May  22. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Monday.  December  6. 1996.  the 
FAA  proposed  to  amend  part  71  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Ephraim.  WI  (61  FR  65992).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaldng 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Two  (2)  letters  of  objection  were 
received  in  response  to  this  airspace 
action.  The  objections  were  based  on 
concerns  for  cost,  safety,  and  noise.  The 
following  concerns  were  raised: 

1.  Establishing  Class  E  controlled 
airspace,  and  possible  future  expansion 
of  the  airport,  will  increase  the  cost  to 
the  local  taxpayers  for  airport 
operations. 

2.  Establishing  Class  E  controlled 
airspace  will  allow  larger  aircraft  and/or 
jet  aircraft  to  operate  into  and  out  of  the 
existing  airport,  thereby  decreasing 
safety  at  the  airport. 

3.  Establishing  Class  E  controlled 
airspace  will  increase  the  noise  levels 
associated  with  the  airport  and 
consequently  lower  the  property  values 
for  the  homes  immediately  adjacent  to 
the  airport. 

All  of  these  comments  were 
considered  and  evaluated.  They  are 
responded  to  as  follows: 

1.  There  is  no  increase  in  direct  cost 
to  the  local  taxpayer  associated  with 
establishing  Class  E  controlled  airspace 
foi  this  airport.  The  Class  E  airspace 
action  is  based  on  the  GPS  SIAP  to 
Rimway  32,  which  is  supported  by  the 
Department  of  Defense  system  of  Global 
Positioning  System  satellites  now  in 
orbit  around  the  earth.  Pilots  desiring  to 
use  this  GPS  SIAP  must  carry  the 
appropriate  receiving  equipment  on 
board  their  aircraft.  Neither  of  these 
costs  are  related  to  the  local  tax  base  for 
the  airp>ort.  Further,  concern  for  any 
possible  future  expansion  of  this  airport 
is  not  appropriate  to  this  airspace 
action,  which  is  based  on  the  existing 
airport;  therefore,  this  comment  is 
considered  beyond  the  scope  of  this 
airspace  action.  Comments  concerning 
any  possible  future  expansion  of  the 
airport  should  be  directed  to  the  local 
airport  authority. 

2.  Establishing  Class  E  controlled 
airspace  does  not  by  itself  increase  the 
capability  cf  the  airport  to  accept  larger 
aircraft  and/or  jet  aircraft.  Only  a 
physical  change  to  the  existing  nmway 
(i.e.,  longer  nmway  stressed  for  heavier 
aircraft)  and  other  such  related  actions 
(i.e.,  associated  parking  ramp 


expansion)  would  allow  for  larger  types 
of  aircraft  to  operate  into  and  out  of  the 
airport.  Establishing  Class  E  controlled 
airspace  actually  enhances  safety  of 
flight  operations,  for  those  aircraft 
presently  permitted  to  use  the  airport, 
during  periods  of  marginal  and 
deteriorating  weather  conditions. 
Therefore,  any  perceived  risk  associated 
with  this  concern  is  beyond  the  scope 
of  this  airspace  action,  because,  as 
stated  above,  conunents  concerning  any 
possible  future  expansion  of  the  airport 
should  be  directed  to  the  local  airport 
authority. 

3.  Establishing  Class  E  controlled 
airspace  does  not  automatically  lead  to 
increased  aircraft  operations  for  that 
airport.  The  demographics  of  this 
airport  indicate  only  a  small 
insignificant  increase  in  aircraft 
operations  may  occiu-  as  a  result  of  this 
GPS  SIAP  and  associated  airspace 
action.  There  is  presently  no  expected 
significant  increase  in  the  total  annual 
air  traffic  operations  due  to  the 
establishment  of  Class  E  controlled 
airspace  at  this  airport.  Therefore,  there 
is  not  reasonable  expectation  of  a 
significant  increase  in  the  noise  levels, 
nor  is  there  a  reasonable  expectation  of 
a  significant  change  in  property  values 
for  homes  immediately  adjacent  to  the 
airport. 

Class  E  airspace  designations  for  areas 
extending  upward  from  700  feet  or  more 
above  the  stir£ace  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Ephraim,  WI  to  accommodate  aircraft 
executing  the  GPS  Rimway  32  SIAP  at 
Ephraim-Fish  Creek  Airport  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  appropriate 
atronautical  charts  thereby  enabling 
pilots  to  circiunnavigate  the  area  or 
otherwise  comply  with  IFR  i}rocedures. 

The  FAA  has  oetermined  that  this 
regulation  only  involves  an  establishes 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Antliority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

$71.1    [Amendsd] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  ^  996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*         *         *         •         • 

AGL  WI  ES    Ephriam.  WI  [New] 

Ephraim-Fish  Creek  Airport,  WI 

(Lat.  45'08'07"  N,  long.  87*1 1'09"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  sur&ce  within  a  6.3-mile 
radius  of  the  Ephraim-Fish  Creek  Airport. 

Issued  in  Des  Plaines,  Illinois  on  Febniary 
14. 1997. 

ManreeB  Woodt, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  97-6612  Filed  3-14-97;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Doctot  Na  96-nAQL-30] 

Establishment  of  Class  E  Airspace; 
Shawano,  WI,  Shawano  Municipal 
Airport 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Shawano,  WI.  A  Global 


Positioning  System  (GPS)  standard 
instnmient  approach  procedure  (SIAP) 
to  Runway  29  has  been  developed  for 
the  Shawano  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
affect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating        f 
in  visual  weather  conditions. 

EFFECTIVE  DATE:  0901  UTC,  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  MFORMATKM: 

History 

On  Wednesday,  January  8, 1997,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Shawano,  WI  (62  FR  1067).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 

participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  surfoce 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4, 1996,  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airapace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  ainpacfe  at 
Shawano,  WI  to  accommodate  aircraft 
executing  the  GPS  Runway  29  SL\P  at 
Shawano  Municipal  Airport.  Controlled 
airspace  extendii^  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
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pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  a  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "signiflcant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "signiHcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Aotbority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

f71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         *         •  •  • 

AGLWIE5    Shawano.  W1  [New! 
Shawano  Municipal  Airport.  WI 
(LaL  44"47'14"  N.  long  88'33'35"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  witiiin  a  6.4-mile 
radius  of  the  Shawano  Municipal  Airport, 
and  within  2  miles  each  side  of  the  115* 
bearing  from  the  airport  extending  from  the 
6.40-mile  radius  to  10  miles  southeast  of  the 
airport:  excluding  that  airspace  within  the 
Clintonville.  WI.  Class  E  airspace  area. 


Issued  in  Des  Plaines.  Illinois  on  February 
27.  1997 

Maureen  Woods, 

Manager.  Air  Traffic  Division. 

IFR  Doc.  97-6616  Filed  3-14-97;  8:45  am) 

BtLUNO  CODE  4»tO-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AGL-29] 

Establistiment  of  Class  E  Airspace; 
Lemmon,  SD.  Lemmon  Municipal 
Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Lemmon,  SD.  A  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SLAP) 
to  Runway  29  has  been  developed  for 
Lemmon  Municipal  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  The  intended  effect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 

EFFECTIVE  DATE:  0901  UTC,  May  22. 
1997. 

FOfl  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPt.EMENTARY  INFORMATION: 
History 

On  Wednesday,  January  8, 1997,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Lemmon,  SD  (62  FR  1066).  The  proposal 
was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parlies  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4.  1996,  and  effective 


September  16. 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  712  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Lemmon,  SD  to  accommodate  aircraft 
executing  the  GPS  runway  29  SIAP 
Lemmon  Municipal  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Fart  71 

Airspace,  incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  part  72 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16. 1996,  is  amended  as 
follows: 


Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
***** 

AGLSDE5    Lemmon.  SD  (New] 

Lemmon  Municipal  Airport,  SD 

(Lat.  45°55'08"  N,  long.  102''06'18"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Lemmon  Municipal  Airport,  and 
that  airspace  extending  upward  from  1,200 
feet  above  the  surface  bounded  on  the  north 
by  lat.  46°10'00"  N,  on  the  east  by  Vl69,  on 
the  south  by  lat.  45''33'00"  N,  and  on  the  west 
by  V491,  northt)ound  to  lat.  45''33'00", 
thence  eastbound  to  lat.  45"45'00"  N.  long. 
102''09'00"  W,  thence  northwestbound  to  lat. 
46°10'00  "  N,  long.  102*3400"  W. 
•  •  *  •  * 

Issued  in  Des  Plaines.  Illinois  on  February 
27.  1997. 
Maureen  Woods. 
Manager,  Air  Traffic  Division. 
(FR  Doc.  97-6617  Filed  3-14-97;  8:45  am) 

BILUNQ  COOE  4Q10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AGL-31] 

Establishnr>ent  of  Class  E  Airspace; 
Oakes,  ND,  Oakes  Municipal  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Oakes,  ND.  A  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  30  has  been  developed  for 
Oakes  Municipal  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  The  intended  effect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 
EFFECTIVE  DATE:  0901  UTC.  May  22. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch.  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

~  On  Wednesday.  January  8, 1997,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Oakes.  ND  (62  FR  1068).  The  proposal 
was  to  add  controlled  airspace 


extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4, 1996,  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Oakes,  ND  to  accommodate  aircraft 
executing  the  GPS  Runway  30  SIAP  at 
Oakes  Municipal  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  rrot  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16.  1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         •         •         •         • 

AGLNDE5    Oakes.  fOD  (New) 

Oakes  Municipal  Airport,  ND 

(LaL  46''10'27"  N,  long.  98°04'49"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  witiiin  a  6.3-miIe 

radius  of  the  Oakes  Municipal  Airport 

***** 

Issued  in  Des  Plaines,  Illinois  on  February 
27, 1997. 
Maureen  Woods, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  97-6618  Filed  3-14-97;  8:45  am) 

enjJNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AGL-27  ] 

Establishment  of  Class  E  Airspace; 
Hot  Springs,  SD,  Hot  Springs 
Municipal  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Hot  Springs,  SD.  A  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  19  has  been  developed  for 
Hot  Springs  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  groimd 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
effect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instnunent 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions. 
EFFECTIVE  DATE:  0901  UTC.  May  22. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Clayborn,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
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SUPPLEMENTARY  INFORMATKM: 
History 

On  Wednesday.  January  8,  1997,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Hot  Springs.  SD  (62  FR  1069).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  tenninal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  order  7400.9D  dated 
September  4.  1996.  and  effective 
September  16,  1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Hot  Springs,  SD  to  accommodate  aircraft 
executing  the  GPS  Runway  19  SLAP  at 
Hot  Springs  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  area  will  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabling  pilots  to  circumnavigate  the 
area  or  otherwise  comply  with  IFR 
procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 


List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gJ.  40103.  40113, 
40120:  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Pamgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*         *         •  •  * 

AGL  SD  E5    Hot  Spring*,  SD  |New| 

Hot  Springs  Municifial  Airport 

(Ut.  43°22'09"  N,  long.  103''23'21"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7.4-mile 

radius  of  Hot  Springs  Municipal  Airport. 

»         •         *         *  » 

Issued  in  Des  Plaines,  Illinois  on  February 
27,  1997. 

Maureen  Woods, 

Manager.  Air  Traffic  Division. 

IFR  Doc.  97-6620  Filed  3-14-96;  8:45  am] 
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14  CFR  Part  71  ^ 

[Airspace  Docket  No.  96-AGL-28] 

Establishment  of  Class  E  Airspace; 
Gregory,  SD,  Gregory  Municipal 
Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUknURY:  This  action  establishes  Class 
E  airspace  at  Gregory,  SD.  A  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  31  has  been  deveIof>ed  for 
the  Gregory  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
effect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instnunent 
approach  procedures  in  instrument 


conditions  from  other  aircraft  operating 
in  visual  weather  conditions. 
EFFECTIVE  DATE:  0901  UTC,  May  22. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPtEMENTARY  INFORMATION: 

History 

On  Wednesday,  January  8,  1997,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Gregory,  SD  (62  FR  1065).  The  proposal 
was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  eiut)ute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4,  1996,  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Gregory,  SD  to  accommodate  aircraft 
executing  the  GPS  Runway  31  SIAP  at 
Gregory  Municipal  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 


Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         •         •         •         • 

AGL  SD  E5    Gregory,  SD  [New] 
Gregory  .Municipal  Airport,  SD 

(Lat.  43''13'18  "  N,  long.  99''24'12"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Gregory  Municipal  Airport,  and 
that  airspace  extending  upward  frvm  1,200 
feet  above  the  surface  l>eginning  at  lat. 
43"41'00"  N,  long.  99°29'00"  W, 
southeastbound  to  lal.  43°00'00"  N,  long. 
99''0O'0O"  W,  westbound  to  V71, 
northwestbound  to  lat.  43''29'30"  N,  long. 
99'>39'00"  W,  to  the  point  of  beginning,  and 
that  airspace  extending  upward  frnm  1,200 
feet  at>ove  the  surface  bounded  on  the  north 
by  laL  43''20'00"  N.  on  the  east  by  V71,  on 
the  south  by  lat.  43''00'00"  N,  and  on  the  west 
by  long.  100*05'00"  W,  excluding  that 
airspace  within  the  Winner,  SD.  E5  airspace. 
***** 

Issued  in  Des  Plaines,  Illinois  on  February 
27, 1997. 

Maureen  Wootls, 

Manager,  Air  Traffic  Division. 
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DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Parts  921. 923  and  930 

RIN  0648-AJ24 

Coastal  Zone  Management  Program 
Regulations  and  National  Estuarine 
Research  Reserve  System  Regulations 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
amending  its  ocean  and  coastal  resource 
management  regulations  concerning  the 
National  Estuarine  Research  Reserve 
System,  Coastal  Zone  Management 
Program,  and  Secretarial  review 
procedures.  The  Coastal  Zone  Protection 
Act  of  1996  amended  the  Coastal  Zone 
Management  Act  (the  Act)  and 
reauthorized  NOAA's  Coastal  Zone 
Management  Program  and  National 
Estuarine  Research  Reserve  System 
under  the  Act.  Among  the  amendments 
to  the  Act  were  changes  to  the  use  of 
Coastal  zone  enhancement  grants,  the 
formula  for  financial  assistance  to  the 
states  for  National  Estuarine  Research 
Reserve  (NERR)  activities,  and  the 
timing  for  the  appeals  process  imder  the 
consistency  provisions.  NOAA  issues 
this  final  rule  to  amend  the  existing 
regulations  to  conform  with  the 
statutory  amendments. 
EFFECTIVE  DATE:  March  17, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  A.  Allin,  Policy  Coordination 
Division,  Office  of  Ocean  and  Coastal 
Resoiure  Management,  1305  East-West 
Highway,  N/ORM4,  Silver  Spring, 
Maryland  20910.  Telephone:  301-713- 
3086  ext.  126. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

This  final  rule  is  issued  imder  the 
authority  of  the  Coastal  Zone 
Management  Act  (CZMA).  16  U.S.C. 
1451  et  seq.,  as  amended  by  the  Coastal 
Zone  Protection  Act  of  1996  (CZPA), 
Pub.  L.  104-150. 

n.  Background 

The  C2^MA  was  enacted  to  encourage 
and  assist  coastal  states  and  territories 
to  develop  and  implement  management 
programs  to  preserve,  protect,  develop 
and,  where  possible,  restore  or  enhance 
the  resoiuces  of  the  Nation's  coasts. 
Prior  to  the  1996  amendments: 


•  Section  309  of  the  CZMA  identified 
eight  national  coastal  zone  enhancement 
objectives  and  authorized  grants  to 
states  for  development  and  submission 
of  program  changes  that  support 
attainment  of  those  objectives.  Section 
309  did  not  authorize  grants  for 
implementation  of  those  changes. 

•  Section  315  of  the  CZMA 
authorized  grants  to  states  for  the 
designations,  management  and  use  of 
NERRs.  However,  section  315  limited, 
in  most  cases,  the  amoimt  of  Federal 
financial  assistance  that  could  be  used 
for  a  NERR  activity  to  a  specified 
percentage  of  the  cost  of  that  activity. 

•  Section  307  of  the  CZMA 
established  the  Federal  consistency 
requirement,  which  requires  Federal 
agencies,  applicants  for  Federal 
licenses,  permits  or  other  approvals  and 
state  or  local  government  agencies 
applying  for  Federal  financial  assistance 
to  conduct  their  activities  consistent 
with  federally-approved  state  coastal 
management  programs  if  an  activity  is 
reasonably  likely  to  affect  any  land  or 
water  use  or  natural  resource  of  a  state's 
coastal  zone.  Section  307  also  provided 
for  an  appeal,  referred  to  as  a 
consistency  appeal,  to  the  Secretary  of 
Commerce  (Secretary)  for  a  Secretarial 
override  of  state  objections  to  Federal 
license  or  permit  or  financial  assistance 
activities. 

NOAA's  regulations  at  15  CFR  Parts 
921,  923  and  930  implement  these 
provisions. 

m.  Coastal  Zone  Protectioii  Act  of  1996 

The  Coastal  Zone  Protection  Act  of 
1996  (CZPA)  contains  the  following 
amendments  to  the  CZMA. 

•  Section  7  of  the  CZPA  amends 
section  309  to  add,  as  a  ninth  coastal 
zone  enhancement  objective,  the 
adoption  of  procedures  and  policies  to 
evaluate  and  facilitate  the  siting  of 
aquaculture  in  the  coastal  zone. 

•  Section  3  of  the  CZPA  amends 
section  309  to  authorize  limited  use  of 
coastal  zone  enhancement  grants  to 
states  for  implementation  as  well  as  for 
development  and  submission  of 
program  changes. 

•  Section  6  of  the  CZPA  amends 
section  315  to  provide  that  Federal 
financial  assistance  provided  from 
amoimts  recovered  as  a  result  of  damage 
to  natiutd  resources  in  the  coastal  zone 
may  be  used  to  pay  for  100%  of  the  cost 
of  a  NERR  activity. 

•  Section  8  of  Uie  CZPA  adds  a  new 
section  319  which  requires  that  the  Sec- 
retary publish  a  notice  in  the  Federal 
Register  stating  when  the  record  in  a 
consistency  appeal  has  closed.  Within 
90  days  after  publication  of  this  notice, 
the  Secretary  shall  issue  a  final  decision 
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in  the  appeal  or  puhlish  another  notice 
detailing  why  the  decision  cannot  be 
issued.  In  the  latter  case,  the  Secretary 
shall  issue  a  Tinal  decision  within  45 
days  after  the  publication  of  the  latter 
notice. 

rv.  Discussion  of  Changes 

Because  of  the  statutory  amendments, 
some  of  NOAA's  current  CZM  Program 
and  NERRS  regulations  no  longer 
conform  to  the  law.  The  purpose  of  this 
rule  is  to  amend  certain  regulations  so 
that  they  are  consistent  with  the  statute 
and  to  incorporate  requirements  that  are 
effective  immediately.  These  changes 
are  non-controversial  and  are  merely 
codifying  statutory  changes. 

The  following  is  a  brief  explanation  of 
changes  made  to  each  of  the  sections  of 
the  regulations  to  reflect  the  statutory 
amendments. 

A.  National  Coastal  Zone  Management 
Program 

NOAA  is  amending  regulations  for  the 
Coastal  Zone  Enhancement  Grant 
Program  at  15  CFR  923.121(a)  and  (g)  to 
include  limited  use  of  section  309 
enhancement  grants  for  implementation 
of  program  changes.  NOAA  is  also 
adding  a  new  subsection,  15  CFR 
923.122(b)(9),  allowing  use  of  section 
309  grants  for  attainment  of  the  new 
aquaculture  coastal  zone  enhancement 
obje<:tive. 

B.  National  Estuarine  Fesearcb  Reserve 
System 

Several  subsections  of  15  CFR  Part 
921  limit  the  amount  of  section  315 
Federal  financial  assistance  that  a  state 
or  other  qualified  entity  or  individual 
may  receive  to  fund  a  NERR  aciivity  to 
a  specific  percentage  of  the  cost  of  that 
activity.  For  each  of  these  subsections, 
NOAA  is  adding  the  provision  that 
100%  of  the  cost  of  the  NERR  activity 
may  be  funded  with  Federal  Hnancial 
assistance,  when  that  assistance  comes 
from  amounts  recovered  as  a  result  of 
damage  to  natural  resources  in  the 
coastal  zone. 

C.  Federal  Consistency  With  Approved 
Coastal  Management  Programs 

NOAA  is  deleting  15  CFR  930.130(b), 
which  provided  that  the  Secretary  shall 
make  all  reasonable  efforts  to  complete 
consideration  of  consistency  appeals 
within  90  days.  This  section  is 
superseded  by  .section  8  of  the  CZPA. 

V.  Rulemaking  Requirements 

A.  This  rule  was  determined  to  be 
"not  significjnt"  for  purposes  of 
Executive  Order  12866. 

B.  This  rule  relates  to  public  property, 
loans,  grants,  benefits,  and  contracts. 


and  therefore,  it  is  exempt  from  every 
requirement  of  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  including  notice  and  comment  and 
delayed  effective  date. 

C.  Because  a  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553,  or  any  other  law,  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
was  not  prepared  for  purposes  of  the 
Regulatory  Flexibility  Act. 

D.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  and  cleared  by  the  Office 
of  Management  and  Budget  under 
Control  number  0648-0119.  The 
estimated  response  times  for  these 
requirements  are  480  hours  for 
management  program  approval  and  8 
hours  for  program  amendments  and 
routine  program  changes.  The  response 
estimates  shown  include  the  time  for 
reviewing  instruction,  searching 
existing  data  sources,  gathering  and 
maintaining  date  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Notwithstanding  any 
other  provision  of  the  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  penalty  for  failure 
to  comply  with  a  collection  of 
information,  subject  to  the  requirements 
of  the  PRA,  unless  that  collection  of 
information  dispn^s  a  currently  valid 
OMB  Control  Number. 

E.  National  Environmental  Policy  Act. 
NOAA  has  concluded  that  this 
regulatory  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  an 
environmental  impact  statement  is  not 
required. 

F.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
Pub.  L.  104-4)  for  State,  local,  and  tribal 
governments  or  the  private  sector.  Thus, 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

G.  NOAA  has  concluded  that  this 
regulatory  action  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

List  of  Subiects  in  15  CFR  Parts  921, 
923.  and  930 

Administrative  practice  and 
procedure,  Coastal  zone.  Grant 
programs — Natural  resources.  Reporting 
and  recordkeeping  requirements. 


Dated:  Man;h  7,  1997. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 

For  the  reasons  set  out  in  the 
Preamble.  15  CFR  parts  921,  923,  and 
930  are  amended  as  follows: 

PART  921— NATIONAL  ESTUARINE 
RESEARCH  RESERVE  SYSTEM 
REGULATIONS 

1.  The  authority  citation  for  part  921 
continues  to  read  as  follows: 

Auihority:  Section  315  of  the  Coastal  Zone 
Management  Act,  as  amended  (16  U.S.Q 
1461) 

2.  Paragraph  (f)  of  §021.1  is  amended 
by  adding  a  sentence  after  the  third 
sentence  to  read  as  follows: 

§  921 . 1    Mission,  goals  and  general 
provisions. 

***** 

(f)  *  *  *  Notwithstanding  the  above 
provisions  for  financial  assistance, 
financial  assistance  provided  from 
amounts  recovered  as  a  result  of  damage 
to  natural  resources  located  in  the 
coastal  zone  may  be  used  to  pay  100 
percent  of  the  costs  of  activities  carried 
out  with  the  assistance.  *   *  * 
***** 

3.  Section  921.20  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

§921.20    General. 

*  *   *  In  any  case,  the  amount  of 
Federal  financial  assistance  provided  to 
a  coastal  state  with  respect  to  the 
acquisition  of  lands  and  waters,  or 
interests  therein,  for  any  one  National 
Estuarine  Research  Reserve  may  not 
exceed  an  amount  equal  to  50  percent 
of  the  costs  of  the  lands,  waters,  and 
interests  therein  or  $5,000,000, 
whichever  amount  is  less,  except  when 
the  financial  assistance  is  provided  from 
amounts  recovered  as  a  result  of  damage 
to  natural  resources  located  in  the 
coastal  zone,  in  which  case  the 
assistance  may  be  used  to  pay  100 
percent  of  the  costs. 

4.  Section  921.31  is  amended  by 
revising  the  second  and  fourth 
sentences  to  read  as  follows: 

§  921 .31    Supplemental  acquisition  and 
development  awards. 

•  *   *  Federal  financial  assistance 
provided  to  a  National  Estuarine 
Research  Reserve  for  supplemental 
development  costs  directly  associated 
with  facility  construction  (i.e.,  major 
construction  activities)  may  not  exceed 
70  percent  of  the  total  project  cost, 
except  when  the  financial  assistance  is 
provided  from  amounts  recovered  as  a 


result  of  damage  to  natural  resources 
located  in  the  coastal  zone,  in  which 
case  the  assistance  may  be  used    to  pay 
100  percent  of  the  costs.  *   *   * 
Acquisition  awards  for  the  acquisition 
of  lands  or  waters,  or  interest  therein, 
for  any  one  Reserve  may  not  exceed  an 
amount  equal  to  50  percent  of  the  cost 
of  the  lands,  waters,  and  interests 
therein  or  $5,000,000,  whichever 
amount  is  less,  except  when  the 
financial  assistance  is  provided  from 
amounts  recovered  as  a  result  of  damage 
to  natural  resources  located  in  the 
coastal  zone,  in  which  case  the 
assistance  may  be  used  to  pay  100 
percent  of  the  costs.  •   *  * 

5.  Paragraph  (c)  of  §921.32  is 
amended  by  revising  the  second 
sentence  to  read  as  follows: 

§  921 .32    Operation  and  management: 
Implementation  of  the  management  plan. 

***** 

(c)  *   *   *  Federal  funds  provided 
pursuant  to  this  section  may  not  exceed 
70  percent  of  the  total  cost  of  operating 
and  managing  the  Reserve  for  any  one 
year,  except  when  the  financial 
assistance  is  provided  from  amounts 
recovered  as  a  result  of  damage  to 
natural  resources  located  in  the  coastal 
zone,  in  which  case  the  assistance  may 
be  used  to  pay  100  percent  of  the 
costs.  *   *  • 


6.  Paragraph  (b)  of  §  921.50  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

§921.50    General. 

***** 

(b)  *  •   *  Federal  funds  provided 
under  this  subpart  may  not  exceed  70 
percent  of  the  total  cost  of  the  project, 
consistent  with  §921. 81(e)(4) 
("allowable  costs"),  except  when  the 
financial  assistance  is  provided  from 
amounts  recovered  as  a  result  of  damage 
to  natiiral  resources  located  in  the 
coastal  zone,  in  which  case  the 
assistance  may  be  used  to  pay  100 
percent  of  the  costs. 

7.  Paragraph  (b)  of  §  921.60  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

S  921 .60    General. 

*        •        *        •        • 

(b)  *  *  *  Federal  funds  provided 
under  this  subpart  may  not  exceed  70 
percent  of  the  total  cost  of  the  project, 
consistent  with  §92 1.8 1(e)(4) 
("allowable  costs"),  except  when  the 
financial  assistance  is  provided  frx>m 
amounts  recovered  as  a  result  of  damage 
to  natural  resources  located  in  the 
coastal  zone,  in  which  case  the 


assistance  may  be  used  to  pay  100 
percent  of  the  costs. 

***** 

8.  Paragraph  (b)  of  §921.70  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

§921.70    General. 

***** 

(b)  *   *   *  Federal  funds  provided 
under  this  subpart  may  not  exceed  70 
percent  of  the  total  cost  of  the  project, 
consistent  with  §921. 81(e)(4) 
("allowable  costs"),  except  when  the 
financial  assistance  is  provided  bom 
amounts  recovered  as  a  result  of  damage 
to  natural  resources  located  in  the 
coastal  zone,  in  which  case  the 
assistance  may  be  used  to  pay  100 
percent  of  the  costs. 


PART  923— COASTAL  ZONE 
MANAGEMENT  PROGRAM 
REGULATIONS 

9.  The  authority  citation  for  part  923 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  1451  et  seq.;  31  U.S.C. 
6506;  42  U.S.C.  3334;  Sections  923.92  and 
923.94  are  also  issued  under  E.O.  12372,  July 
14,  1982.  3  CFR  19*2  Comp.  p.  197,  as 
amended  by  E.O.  12416.  April  8, 1983,  3  CFR 
1983  Comp.  p.  186. 

10.  Section  923.121  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)  and  revising  paragraph  (g) 
to  read  as  follows: 

§923.121    General. 

(a)  *   *  *  This  subpart  also  allows  use 
of  section  309  funds  for  implementation 
of  program  changes  for  up  to  two  fiscal 
years  following  Ithe  fiscal  year  in  which 
a  program  change  was  approved. 

*  *         *         *        * 

(g)  Grants  awarded  under  section  309 
may  be  used: 

(1)  To  support  up  to  100  percent  of 
the  allowable  costs  of  approved  projects 
under  section  309  of  the  CZMA,  as 
amended;  or 

(2)  To  implement  program  changes 
approved  by  the  Secretary  for  up  to  two 
fiscal  years  following  the  fiscal  year  in 
which  a  program  change  was  approved. 

•  •        •        *        • 

11.  Section  923.122  is  amended  by 
adding  paragraph  (b)(9)  to  read  as 
follows: 

§923.122    Objectives. 

***** 

(b)*  •  * 

(9)  Adoption  of  procedures  and 
policies  to  evaluate  and  facilitate  the 
siting  of  public  and  private  aquaculture 
facilities  in  the  coastal  zone,  which  will 
enable  States  to  formulate,  administer, 


and  implement  strategic  plans  for 
marine  aquaculture. 

PART  930— FEDERAL  CONSISTENCY 
WITH  APPROVED  COASTAL 
MANAGEMENT  PROGRAMS 

12.  The  authority  citation  for  part  930 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  1451  et  seq. 

§930.130    [Amended] 

13.  Section  930.130  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (b)  and  (c)  respectively. 

IFR  Doc.  97-6581  Filed  3-14-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TD8677] 

RIN  1545-AU35 

Consolidated  Returns — Limitations  on 
the  Use  of  Certain  Losses  and 
Deductions;  Correction 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  final  and 

temporary  regulations. 

SUMMARY:  This  docxmient  contains  a 
correction  to  final  and  temporary 
regulations  [TD  8677]  which  were 
published  in  the  Federal  Register  on 
Thursday,  June  27,  1996  (61  FR  33321). 
The  final  and  temporary  regulations 
relate  to  the  deductions  and  losses  of 
members  and  also  to  thiB  carryover  and 
carryback  of  losses  to  consolidated  and 
separate  return  years  and  to  the  built-in 
deduction  rules. 
EFFECnVE  DATE:  June  27,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Fulton  at  (202)  622-7550  (not  a 
tol]-&«e  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  and  temporary  regulations 
that  are  the  subject  of  this  correction  are 
under  section  1502  of  the  Internal 
Revenue  Code. 

Need  tor  Correction 

As  published,  the  final  and  tem{>orary' 
regulations  contain  an  error  which  may 
prove  to  be  misleading  and  is  in  need 
of  clarification. 

CorTection  of  Publication 

Accordingly,  the  publication  of  the 
final  and  temporary  regulations  (TD 
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8677]  which  are  the  subject  of  FR  Doc. 
96-15823  is  corrected  as  follows: 


$1.1502-13    [Corractad] 

On  page  33323,  the  twentieth  entry  in 
the  table  is  corrected  to  read  as  follows: 


Affected  section 


Remove 


Add 


1  1 502-1 3(h)(2).  Example  2(b)  _ _ 1 . 1 502-22(c) 


1.1502-22T 


Cjmthia  E.  Grigsby, 

Chief.  Regulations  Unit,  Assistant  Chief 

Counsel  (Corpomte). 

(FR  Doc.  97-«676  Filed  3-14-97;  8:45  ami 

■LLMO  COOC  W3V-01-U 


26  crR  Part  20 
[TO  8714] 
mN1546-AU81 

Estate  and  Gift  Tax  Marital  Deduction: 
Correction 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correction  to  temporary 

regulations. 

SUMMARY:  This  document  contains 
corrections  to  temf>orary  regulations  (TD 
8714)  which  were  published  in  the 
Federal  Register  on  Tuesday,  February 
18, 1997  (62  FR  7156).  The  temporary 
regulations  relate  to  the  estate  and  gift 
tax  marital  deductions. 
EFFECTIVE  DATE:  February  18. 1997. 
FOn  FURTHER  MFOfWATION  CONTACT: 
Susan  Hurwitz,  (202)  622-3090  (not  a 
toll-free  number). 

SUPPI^MENTARY  INFORMATION: 

Background 

The  temporary  regulations  that  are 
subject  to  these  corrections  are  under 
sections  2044  and  2056  of  the  Internal 
Revenue  Code. 

Need  for  Corraction 

As  published,  the  temporary 
regulations  (TO  8714)  contain  errors 
which  may  prove  to  be  misleading  and 
are  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
temporary  regulations  (TD  8714)  which 
are  the  subject  of  FR  Doc.  97-3398  is 
corrected  as  follows: 

1.  On  page  7156,  colunm  2,  in  the 
preamble  under  the  paragraph  heading 
"Effective  Date",  lines  2  and  3,  the 
language  "case  of  qualiRed  terminable 
interest  property  elections  made  after 
February"  is  corrected  to  read  "case  of 


estates  of  decedents  whose  estate  tax 
retiuTis  are  due  after  February". 

$20.2056|b)-10T    [Corrwied] 

2.  On  page  7157,  column  1, 
§  20.2056(b)-10T,  lines  4  and  5.  the 
language  "estates  of  decedents  dying 
after  March  1,  1994.  For  further 
guidance,  see"  is  corrected  to  read 
"estates  of  decedents  whose  estate  tax 
retiims  are  due  after  February  18, 1997. 
For  further  guidance,  see". 
Cjmthia  E.  Grigsby, 

Chief.  Regulations  Unit,  Assistant  Chief 

Counsel  (Corporate). 

(FR  Doc.  97-6675  Filed  3-14-97;  8:45  am] 

BIUJNG  C006  4S10-ei-U 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4003,  4007,  4011.  4041. 
4041A,  4043.  and  4050 

Disaster  Relief  in  Response  to  Severe 
WeattMr  in  the  Midwest  and  South 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  disaster  relief. 

SUMMARY:  The  Pension  Benefit  Guaranty 

CorpKJration  is  waiving  certain  p>enalties 
and  extending  certain  deadlines  in 
response  to  the  major  disasters  declared 
by  the  President  of  the  United  States  on 
account  of  severe  weather  in  the 
Midwest  and  South. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Suite  340,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street,  NW., 
Washington,  DC  20005,  202-326-4024 
(202-326-4179  for  TTY  and  TDD). 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation 
administers  the  pension  plan 
termination  insurance  program  under 
title  rV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  (29  U.S.C.  1001  et  seq.).  Under 
ERISA  and  the  PBGC's  regulations,  a 
number  of  deadlines  must  be  met  in 


order  to  avoid  the  imposition  of 
penalties  or  other  consequences. 

On  March  2,  4,  5.  6,  and  7, 1997,  the 
President  of  the  United  States  issued 
declarations,  under  the  Disaster  Relief 
Act  of  1974,  as  amended  (42  U.S.C.  5121 
et  seq.),  that  major  disasters  exist 
because  of  recent  severe  weather  in  the 
Midwest  and  South.  When  this  notice 
was  prepared,  the  following  counties 
had  been  designated  by  the  Federal 
Emergency  Management  Agency 
(pursuant  to  44  CFR  206.40(b))  as  areas 
affected  by  these  disasters: 

•  In  the  state  of  Arkansas:  Baxter, 
Clark,  Clay,  Cross,  Greene,  Hempstead. 
Hot  Spring,  Jackson,  Lee,  Lincoln, 
Lonoke,  Mississippi,  Nevada,  Newton. 
Poinsett,  Pulaski,  Saline,  and  White; 

•  In  the  state  of  Indiana:  Clark, 
Crawford,  Dearborn,  Floyd,  Harrison, 
Jefferson,  Ohio,  Perry,  Posey,  Spencer, 
Switzerland,  Vanderburgh,  and  Warrick; 

•  In  the  state  of  Kentucky.  Bath, 
Boone,  Bourbon,  Boyd,  Bracken, 
Breckinridge,  Bullitt,  Caldwell, 
Campbell,  Carroll,  Carter,  Christian. 
Daviess,  Elliott,  Fleming,  Franklin. 
Gallatin,  Grant,  Greenup,  Hancock. 
Hardin,  Harrison,  Henderson,  Henry, 
Hopkins,  Jefferson,  Kenton,  Lewis, 
Mason.  McLean,  Meade,  Menifee, 
Nelson,  Nicholas,  Ohio,  Oldham,  Owen, 
Pendleton,  Powell.  Scott.  Shelby, 
Spencer,  Trimble,  and  Washington; 

•  In  the  state  of  Ohio:  Adams, 
Athens,  Brovoi.  Clermont.  Gallia. 
Hamilton,  Hocking,  Jackson.  Lawrence. 
Meigs,  Monroe,  Pike,  Ross,  Scioto, 
Vinton,  and  Washington; 

•  In  the  state  of  Tennessee:  Carroll. 
Cheatham,  Dyer,  Madison,  McNairy. 
Montgomery,  and  Obion;  and 

•  In  the  state  of  West  Virginia: 
Braxton,  Cabell.  Calhoun,  Clay,  Gilmer, 
Jackson,  iCanawha,  Lincoln,  Mason, 
Putnam,  Roane,  Tyler.  Wayne.  Wetzel. 
Wirt,  and  Wood. 

The  PBGC  is  providing  relief  from 
certain  deadlines  and  penalties.  In 
general,  this  relief  is  applicable  with 
respect  to  plans  for  which  the 
administrator's  or  sponsor's  principal 
place  of  business,  or  the  office  of  a 
service  provider,  bank,  insurance 
company,  or  other  person  maintaining 


information  necessary  to  meet  the 
applicable  deadlines,  is  located  in  an 
area  that  has  been  or  is  hereafter 
designated  a  major  disaster  area  on 
account  of  severe  weather  in  the 
Midwest  and  South  occurring  on  or  after 
February  28  and  before  April  30,  1997 
(a  "designated  disaster  area').  However, 
the  extension  (discussed  below)  for 
filing  requests  for  reconsideration  or 
appeals  is  applicable  to  any  aggrieved 
person  who  is  residing  in,  or  whose 
principal  place  of  business  is  within  a 
designated  disaster  area,  or  with  respect 
to  whom  the  office  of  the  service 
provider,  bank,  insurance  company,  or 
other  person  maintaining  the 
information  necessary  to  file  the  request 
for  reconsideration  or  appeal  is  within 
such  an  area. 

Premiums 

The  PBGC  will  waive  the  late 
payment  penalty  charge  with  respect  to 
any  premium  payment  required  to  be 
made  on  or  after  February  28,  1997,  and 
before  April  30, 1997,  if  the  payment  is 
made  by  April  30,  1997.  The  PBGC  is 
not  permitted  by  law  to  waive  late 
payment  interest  charges.  (ERISA 
section  4007(b);  29  CFR  4007.7  and 
4007.8(b)(3).) 

Section  4071  Penalties 

The  PBGC  will  not  assess  a  section 
4071  penalty  for  a  failure  to  file  any  of 
the  following  notices  required  to  be 
filed  with  the  PBGC  on  or  after  February 
28,  1997,  and  before  April  30,  1997,  if 
the  notice  is  filed  by  April  30,  1997: 

(1)  Post-distribution  certification  for 
single-employer  plans  (PBGC  Form  501 
or  602;  ERISA  section  4041(b)(3)(B)  or 
(c)(3)(B);  29  CFR  4041.27(h)  or 
4041.48(b)). 

(2)  Notice  of  termination  for 
multiemployer  plans  (ERISA  section 
4041A;  29  CFR  4041A.11), 

(3)  Notice  of  plan  amendments 
increasing  benefits  by  more  than  $10 
million  (ERISA  section  307(e)), 

(4)  Missing  participants  information 
for  single-employer  plans  (Schedule  MP 
(including  Attachments  A  and  B)  to 
PBGC  Forms  501  and  602;  ERISA 
section  4050;  29  CFR  4050.6).  and 

(5)  Premium  declarations  (PBGC 
Forms  1  (including  Schedule  A)  and  1- 
ES;  ERISA  section  4007;  29  CFR  4007.3). 

The  PBGC  will  not  assess  a  section 
4071  penalty  for  a  failure  to  provide 
certain  supporting  information  and 
dociunentation  when  a  notice  of  feilure 
to  make  required  contributions  totaling 
more  than  $1  million  (including 


interest)  is  timely  filed,  if  the  timely 
filed  notice  includes  at  least  items  1 
through  7  and  items  11  and  12  of  Form 
200;  the  responses  to  items  8  through 
10.  vtith  the  certifications  in  items  1 1 
and  12,  may  be  filed  late  (PBGC  Form 
200;  ERISA  section  302(f)(4);  29  CFR 
4043.81).  This  relief  applies  to  notices 
required  to  be  filed  with  the  PBGC  on 
or  after  February  28, 1997,  and  before 
April  30, 1997,  provided  that  all 
supporting  information  and 
docimientation  are  filed  by  April  30, 
1997. 

The  PBGC  is  not  automatically 
forgoing  assessment  of  penalties  under 
section  4071  for  failure  to  comply  with 
other  information  submission 
requirements,  but  relief  may  be  granted 
in  individual  cases.  For  example.  29 
CFR  4010.11  provides  for  waivers  and 
extensions  for  financial  and  actuarial 
information  reporting  under  29  CFR  Part 
4010. 

Reportable  Events  Notices 

With  respect  to  a  reportable  event  for 
which  a  post-event  notice  is  required  to 
be  filed  under  subpart  B  of  the  PBGC's 
regulation  on  Reportable  Events  (29  CFR 
4043.20  through  4043.35)  on  or  after 
February  28,  1997,  and  before  April  30. 
1997,  the  PBGC  is  (pursuant  to  29  CFR 
4043.4(d))  extending  to  April  30,  1997. 
the  lime  within  which  to  provide 
certain  supporting  information  and 
documentation  when  a  notice  of  the 
reportable  event  is  timely  filed,  if  the 
timely  filed  notice  includes  at  least  the 
information  specified  on  the  front  of 
PBGC  Form  10  or,  if  Form  10  is  not 
filed,  the  information  specified  in  29 
CFR  4043.3(bUl)  through  (5);  the 
extension  applies  to  the  information 
specified  on  the  back  of  Form  10  or,  if 
Form  10  is  not  filed,  the  information 
specified  in  29  CFR  4043.3(b)(6)  through 
(8)  and  in  paragraph  (b)  of  the  regulation 
section  that  describes  the  event. 

The  PBGC  is  not  providing  automatic 
extensions  for  advance  notices  of 
reportable  events  described  in  subpart  C 
of  the  Reportable  Events  regulation  (29 
CFR  4043.61  through  4043.68),  but 
waivers  and  extensions  for  such  notices 
may  be  granted  individually  pursuant  to 
29  CFR  4043.4(d). 

Standard  and  Distress  Termfnation 
Notices  and  Distribution  of  Assets 

With  respect  to  a  standard 
termination  for  which  the  standard 
termination  notice  is  required  to  be 
filed,  or  the  distribution  of  plan  assets 
is  required  to  be  completed,  on  or  after 


February  28,  1997,  and  before  April  30, 
1997,  the  PBGC  is  (pursuant  to  29  CFR 
4041.8)  extending  to  April  30, 1997,  the 
time  within  which  the  standard 
termination  notice  must  be  filed  (and. 
thus,  the  time  within  which  notices  of 
plan  benefits  must  be  provided)  and  the 
time  within  which  the  distribution  of 
plan  assets  must  be  completed. 

With  respect  to  a  distress  termination 
ifoT  which  the  distress  termination 
notice  is  required  to  be  filed  on  or  after 
February  28, 1997,  and  before  April  30, 
1997,  the  PBGC  is  (pursuant  to  29  CFR 
4041.8)  extending  to  April  30,  1997.  the 
time  within  which  the  termination 
notice  must  be  filed.  With  respect  to  a 
distress  termination  for  which  notices  of 
benefit  distributibn  must  be  provided  or 
plan  assets  must  be  distributed  on  or 
after  February  28,  1997,  and  before 
April  30,  1997,  as  a  result  of  the  PBGC's 
issuance  of  a  distribution  notice,  the 
PBGC  is  (pursuant  to  29  CFR  4041.8  and 
4041.43(d))  extending  to  April  30,  1997. 
the  time  within  which  such  actions 
must  be  taken.  In  addition,  as  noted 
above,  the  PBGC  is  providing  relief  from 
penalties  for  late  filing  of  the  post- 
distribution  certification. 

Participant  Notices 

For  Participant  Notices  that  are 
required  to  be  issued  on  or  after 
February  28,  1997.  and  before  April  30. 
1997,  the  PBGC  is  (pursuant  to  29  CFR 
4011.8)  extending  the  due  date  to  April 
30,  1997. 

Requests  Gar  Reconsideration  or 
Appeals 

For  persons  who  are  aggrieved  by 
certain  agency  determinations  and  for 
whom  a  request  for  reconsideration  or 
an  appeal  is  required  to  be  filed  on  or 
after  February  28,  1997,  and  before 
April  30,  1997,  the  PBGC  is  (pursuant  to 
29  CFR  4003.4(b))  extending  the  time  for 
filing  to  April  30, 1997. 

Applying  for  Waivers/Extensions 

A  submission  to  the  PBGC  to  which 
a  waiver  or  an  extension  is  applicable 
under  this  notice  should  be  marked  in 
bold  print  "SEVERE  WEATHER  3/97. 
[name  of  county],  (name  of  state]"  at  the 
top  center. 

Issued  in  Washington.  IX  this  12th  day  of 
March,  1997. 
John  Seal. 

Acting  Executive  Director.  Pension  Benefit 
Guaranty  Corporation 
[FR  Doc.  97-6748  Filed  3-13-97;  2:09  pm] 
BILUNQ  CODE  TTOe-OI-P 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  296 

NatkHUri  Reconnaissance  Office 
Freedom  of  Infomnation  Act  Program 
Regulation 

AGENCY:  OfBce  of  the  Secretary, 
Department  of  Defense. 
ACTKM:  Final  rule. 

summary:  This  6nal  rule 
administratively  amends  32  CFR  part 
296  concerning  National 
Reconnaissance  OfBce  Freedom  of 
Information  Act  Program  Regulation  to 
reflect  organizational  changes  made 
within  the  National  Reconnaissance 
OfBce. 

EFFECTIVE  DATE:  March  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bart)ara  E.  Freiman.  70S-808-5029. 
SUPPLEMENTARY  INFORMATION: 

List  of  SubiectB  in  32  CFR  Fart  296 

Freedom  of  information. 
Accordingly.  32  CFR  part  296  is 
amended  as  follows: 

PART  296— NATIONAL 
RECONNAISSANCE  OFFICE 
FREEDOM  OF  INFORMATION  ACT 
PROGRAM  REGULATION 

1.  The  authority  citation  for  32  CFR 
part  296  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

2.  Section  296.2  is  revised  to  read  as 
follows: 

§296.2    Deflnltione. 

(a)  Freedom  of  Information  Act 
Appellate  Authority.  The  Chief  of  Staff, 
NRO. 

(b)  Initial  Denial  Authority.  The  Chief. 
Information  Access  and  Release  Center. 
NRO. 

S  296.4    [AfiMOded] 

3.  Section  296.4(a),  Brst  sentence,  is 
amended  by  revising  "Director,  External 
Relations.  National  Reconnaissance 
Office,  1040  Defense  Pentagon, 
Washington.  IX!  20301-1040"  to  read 
"Chief,  Information  Access  and  Release 
Center,  National  Reconnaissance  Office, 
14675  Lee  Road.  Chantilly.  VA  20151- 
1715". 

§296.5    [Anwndsd] 

4.  Section  296.5  is  amended  by 
revising  "Freedom  of  Information  Act 
Appellate  Authority.  National 
Reconnaissance  Office..J040  Defense 
Pentagon,  Washington,  DC  20301-1040" 
to  red  Chief,  Information  Access  and 


Release  Center,  National 
Reconnaissance  OfBce.  14675  Lee  Road, 
Chantilly,  VA  20151-1715". 

Dated:  March  12. 1997.  » 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  97-6644  Filed  3-14-97:  8:45  am) 
BIUJNQ  COOC  5O0O  <M  M 

Departnr)ent  of  the  Army 

32  CFR  Parts  543  and  544 

Promotion  of  Rifle  Practice  and 
Civilian  Marksmanship  (Removal) 

AGENCY:  Office  of  the  Administrative 
Assistant,  U.S.  Army.  DOD. 

ACTION:  Final  nde. 

SUMMARY:  This  document  removes  the 
Department  of  the  Army's  Promotion  of 
Rifle  Practice  and  Civilian 
Marksmanship  regulations  codiBed  in 
32  CFR.  The  parts  have  served  the 
purpose  for  which  they  were  intended 
and  are  no  longer  necessary.  This  is 
based  on  the  transfer  of  the  Civilian 
Marksmanship  from  conduct  by  the 
Department  of  the  Army  to  conduct  by 
the  Corporation  for  the  Promotion  of 
Rifle  Practice  and  Firearms  Safety  as 
referenced  in  the  Federal  Register 
notice  Vol  61  No  209,  page  55621.  dated 
28  Oct  96. 

EFFECTIVE  DATE:  March  17, 1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Sandra  R.  Riley.  Director.  Policy  and 
Plans,  Office  of  the  Administrative 
Assistant,  105  Army  Pentagon. 
Washington.  DC  20310-0105.  phone 
(703) 697-6900. 

SUPPt-EMEffTARY  INFORMATION:  Removal 
of  parts  is  based  on  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996. 
Public  Law  104-106  Tide  XVI.  section 
1601. 1611-1624  which  has  been 
completed. 

List  of  Subiects 

32  CFB  Part  543 

Arms  and  munitions.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

32  CFR  Part  544 

Arms  and  munitions.  Decorations, 
medals,  awards. 


PARTS  543  AND  544— {REMOVED  AND 
RESERVED] 

Accordingly.  32  CFR  parts  543  and 
544  are  removed. 
Gregory  D.  Showalter. 

Army  Federal  Register  Liaison  Officer. 
[PR  Doc.  97-6575  Filed  3-14-97;  8:45  am) 

BHJJNQ  CODE  3710-08-M  » 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ  059-0005a;  FRL-S697-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision, 
Maricopa  County  Environmental 
Services  Department 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  ride. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  a  revision  to  the  Arizona  State 
Implementation  Plan.  The  revision 
concerns  a  rule  from  the  following  local 
agency:  Maricopa  County 
Environmental  Services  Department 
(MCESD).  This  approval  action  will 
incorporate  this  rule  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  this  rule  is  to  regidate 
emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rule  controls  VOC 
emissions  from  Commercial  Bread 
Bakeries.  Thus.  EPA  is  finalizing  the 
approval  of  this  rule  into  the  Arizona 
SIP  under  provisions  of  the  CAA 
regarding  EPA  action  on  SIP  submittals. 
SIPs  for  national  primary  and  secondary 
ambient  air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  action  is  effective  on  May 
16.  1997  unless  adverse  or  critical 
comments  are  received  by  April  16, 
1997.  If  the  effective  date  is  delayed,  a 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Copies  of  the  rule  and  EPA's 
evaluation  report  for  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  DC  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Office  (Air-4).  Air  Division, 
U.S.  Environmental  F*rotection 
Agency,  Region  IX.  75  Hawthorne 
Street,  San  Francisco.  CA  94105. 


Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Stieel,  S.W., 

Washington.  D.C.  20460. 
Arizona  Department  of  Environmental 

Quality,  3033  North  Central  Avenue, 

Phoenix.  AZ  85012. 
Maricopa  County  Department  of 

Environmental  Services,  2406  South 

24th  Sti^et.  Suite  E-204,  Phoenix,  AZ 

85034-6822. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Office 
(Air-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 
Applicability 

The  rule  being  approved  into  the 
Arizona  SIP  is:  MCESD  Rule  343 — 
Commercial  Bread  Bakeries.  This  rule 
was  submitted  by  the  Arizona 
Department  of  Environmental  Quality  to 
EPA  on  August  31,  1995. 

Background 

On  March  3. 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
Maricopa  County  Area.  43  FR  8964.  40 
CFR  81.305.  On  March  19, 1979.  EPA 
changed  the  name  and  modified  the 
geographic  boundaries  of  the  ozone 
nonattainment  area  of  Maricopa  County 
to  the  Maricopa  Association  of 
Governments  (MAG)  Urban  Planning 
Area.  44  FR  16391,  40  CFR  81.303.  On 
February  24,  1984,  EPA  notified  the 
Governor  of  Arizona,  pursuant  to 
section  110(a)(2)(H)  of  the  pre-amended 
Act,  that  MCESD's  portion  of  the 
Arizona  SIP  was  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call,  49  FR  18827,  May  3, 1984).  On 
May  26, 1988,  EPA  again  notified  the 
Governor  of  Arizona,  pursuant  to 
section  110(a)(2)(H)  of  the  1977  Act,  that 
the  above  district's  portions  of  the 
Arizona  SIP  were  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  second 
SIP-Call,  53  FR  34500,  September  7, 
1988).  On  November  15.  1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549, 104  Stat 
2399.  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(b)(2)(C)  of  the 
CAA,  Congress  statutorily  required 
nonattainment  areas  to  submit  RACT 
rules  for  all  major  stationary  sources  of 


VOCs  by  November  15,  1992  (the  RACT 
catch-up  requirement). 

The  Mag  Urban  Planning  Area  is 
classified  as  moderate; '  therefore,  this 
area  was  subject  to  the  RACT  catch-up 
requirement  and  the  November  15, 1992 
deadline.  2 

The  State  of  Arizona  submitted  many 
revised  RACT  rules  for  incorporation 
into  its  SIP  on  August  31, 1995, 
including  the  rule  being  acted  on  in  this 
notice.  This  notice  addresses  EPA's 
direct-final  approval  action  for  MCESD 
Rule  343 — Commercial  Bread  Bakeries. 
MCESD  adopted  Rule  343  on  February 
15, 1995.  This  submitted  rule  was  found 
to  be  complete  on  October  25,  1995 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51, 
Appendix  V  '  and  is  being  finalized  for 
approval  into  the  SIP. 

Rule  343  controls  VOC  emissions 
from  bread  ovens  at  commercial  bread 
bakeries.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  This  rule  was  originally  adopted 
as  part  of  MCESD's  effort  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  1988  SIP-Call  and  the  section 
182(b)(2)(C)  CAA  requirement.  The 
following  is  EPA's  evaluation  and  final 
action  for  this  rule. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  dociunents.^  Among  those 


■  The  Maricopa  Association  of  Govenunents 
(MAG)  Urban  Planning  Area  retainad  its 
designation  of  nonattainment  and  was  classified  by 
operation  of  law  pursuant  to  sections  107(dJ  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  See 
56  FR  S6694  (November  6.  1991). 

'  Arizona  did  not  make  the  required  SIP  submittal 
by  November  15,  1992.  On  January  15, 1993.  the 
EPA  made  a  finding  of  nonsubmittal  pursuant  to 
section  179(a)(1),  which  started  an  18-month 
sanction  clock.  The  rule  being  acted  upon  in  this 
action  was  submitted  in  response  to  the  EPA 
finding  of  failure  to  submit. 

'  EPA  adopted  the  completeness  criteria  oo 
February  16, 1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 

*  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24.  1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Registar 
Notice"  (Blue  Book)  (notice  of  availability  was 


provisions  is  the  requirement  that  a 
VOC  nde  must,  at  a  minimum,  provide 
for  the  implementation  of  RACT  for 
stationary  sources  of  VOC  emissions. 
This  requirement  was  carried  forth  from 
the  pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"catch-up"  their  RACT  rules.  See 
section  182(b)(2)(C).  For  some  soiuce 
categories,  such  as  bakeries.  EPA  did 
not  publish  a  CTG.  In  such  cases,  the 
District  may  determine  what  controls 
are  required  by  reviewing  the  operation 
of  facilities  subject  to  the  regulation  and 
evaluating  regulations  for  similar 
soiuces  in  other  areas.  Bakery  sources 
have  been  subject  to  a  RACT  regulation 
since  1989  in  the  Bay  Area  Air  Quality 
Management  District.  EPA  did  publish 
an  Alternative  Control  Technology 
Docimient  (ACT)  entiUed.  "Alternative 
Control  Technology  Dociunent  for 
Bakery  Oven  Emissions".  EPA  453/R- 
92-017.  December  1992  as  guidance  for 
this  source  category.  Further 
interpretations  of  EPA  policy  are  found 
in  the  Blue  Book,  referred  to  in  footnote 
4.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensiue  that  VOC 
ndes  are  fully  enforceable  and 
strengthen  or  maintain  the  SEP. 
MCESD's  Rule  343.  Commercial  Bread 
Bakeries,  is  a  new  rule  which  was 
adopted  to  control  VOC  emissions  from 
large  commercial  bakeries  by 
establishing  emissions  reduction 
standards,  recordkeeping  requirements, 
and  test  methods  for  demonstration  of 
compliance  with  the  rule.  A  detailed 
evaluation  of  Rule  343,  Commercial 
Bread  Bakeries,  can  be  foimd  in  the 
Technical  Support  Document  (TSD) 
dated  Jidy  30. 1996.  EPA  has  evaluated 
the  submitted  rule  and  has  determined 
that  it  is  consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
MCESD,  Rule  343.  CommeTcial  Bread 
Bakeries,  is  being  approved  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
PartD. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiue 
implementation  plan.  Each  request  for 


published  in  the  Federal  Register  on  May  25, 1988): 
and  the  existing  control  technique  guidelinat 
(CTG-s). 


IMI 
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revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  sp>ecific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dociunent  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comment^  be  filed.  This 
action  will  be  effective  May  16,  1997, 
unless,  by  April  16, 1997,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  docimient  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a  . 
proposed  rule.  The  EPA  will  not 
institute  a  second  conunent  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  May  16,  1997. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a^ubstantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  a  population  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  natiire  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 

The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.  Ct 
1976);  42  U.S.C.  7410  (a)(2). 


Unfunded  Mandates 

Under  Sections  202.  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"). 
signed  into  law  on  March  22,  1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rule  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandiun  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 


Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  February  19,  1997. 
Nora  L.  McGee, 
Acting  Regional  Administrator 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-767  Iq 

Subpart  D — Arizona 

2.  Section  52.120  is  amended  by 
adding  paragraph  (c)(82)  to  read  as 
follows: 

S  52.120    Identification  of  plan. 


(c)»   *   • 

(82)  New  and  amended  rules  and 
regulations  for  the  Maricopa  County 
Environmental  Services  Department — 
Air  Pollution  Control  were  submitted  on 
August  31. 1995,  by  the  Governor's 
designee. 

(i)  Incorporated  by  reference. 

(A)  Rule  343.  adopted  on  February  15, 
1995. 


(FR  Doc.  97-5972  Filed  3-14-97;  8:45  am) 
BiLUNOcooE  aeaorso-p 


40  CFR  Part  63 

[FRL-67OO-0] 

RIN2060-AE37 

Test  Methods  for  the  Polymers  and 
Resins  I  Rule;  Appendix  A,  Test 
Methods  310  A,  B,  C,  312  A.  B,  C,  313 
A.B 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

StiMMARY:  This  action  promulgates  test 
methods  310  a,  b  and  c.  312  a,  b  and  c, 
and  313  a  and  b  for  the  detection  of 
residual  amounts  of  hazardous  air 
pollutants  (HAPs)  in  conjunction  with 
the  recently  issued  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  the  Manufacture  of  Major 
Elastomers,  (commonly  referred  to  as 
Polymers  and  Resins  1).  The  methods 
were  adapted  from  industrial  methods 
submitted  by  the  facilities  in  the 
polymers  and  resins  industry  and  were 
published  for  public  comment  as  part  of 
the  Polymers  and  Resins  I  proposed 
rulemaking  action.  The  methods  will  be 


promulgated,  in  conjunction  with  the 
Polymers  and  Resins  I  rule,  as  EPA 
methods  310  a,  b  and  c,  312  a,  b  and  c, 
and  313  a  and  b,  and  will  be  codified 
at  40  CFR  Part  63.  Appendix  A. 

Methods  310  a,  b,  and  c  are  applicable 
for  determining  the  residual  amount  of 
solvent  (hexane  being  the  most 
commonly  used  solvent)  and  diene 
monomer  in  ethylene-propylene 
terpolymer  (EPDM)  as  produced  in  the 
solution  polymerization  process. 
Methods  312  a,  b,  and  c  are  applicable 
for  determining  the  residual  amount  of 
styrene  in  styrene-butadiene  rubber 
(SBR)  as  produced  in  the  emulsion 
polymerization  process.  Methods  313  a 
and  b  are  applicable  for  determining  the 
residual  amount  of  toluene,  dimer,  and 
styrene  in  polybutadiene  rubber  (PBR) 
and  SBR  crumb  as  produced  in  the 
solution  polymerization  process.  All  of 
the  methods  analyses  are  through  the 
use  of  gas  chromatography. 
EFFECTIVE  DATE:  These  methods  are 
effective  March  17, 1997. 
ADDRESS:  The  background  information 
for  the  promulgated  test  methods  may 
be  obtained  from:  Air  Docket  Section 
(LE-131),  Attention:  Docket  No.  A-92- 
44.  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460. 

The  docket  is  located  at  the  above 
address  in  room  M-1500,  Waterside 
Mall  (ground  floor),  and  may  be 
inspected  froTa  8  a.m.  to  4  p.m.,  Monday 
through  Friday;  telephone  number  (202) 
382—7548.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  methods, 
contact  Mr.  Solomon  Ricks  at  (919)  541- 
5242,  Emission  Measurement  Center, 
Emission  Monitoring  and  Analysis 
Division  (MD-19),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina,  27711. 
SUPPLEMENTARY  INFORMATION:  Response 
to  Comments:  Concurrent  with  the 
proposal  of  subpart  U,  the  EPA 
proposed  three  test  residual  HAP  test 
methods — one  each  for  SBRE,  PBR/ 
SBRS,  and  EPR.  In  determining  the 
methods  to  be  included  in  the  proposal, 
the  industry  was  given  the  opportunity 
to  submit  test  methods  for  evaluation 
and  approval  by  the  EPA.  The  EPA 
selected  the  test  methods  submitted  by 
the  Exxon  Chemical  Company  (Method 
310),  the  Goodyear  Tire  and  Rubber 
Company  (Method  312),  and  the 
American  Synthetic  Rubber  Corporation 
(Method  313)  as  the  test  methods  to  be 
used  to  determine  residual  HAP 
concentration. 

After  proposal  of  the  test  methods, 
several  commenters  stated  that  no  single 


analytical  method  would  produce 
consistent  results  for  all  polymers.  It 
was  suggested  by  the  companies  that 
each  company  should  be  allowed  to 
demonstrate  compliance  using  a 
company-specific  method  that  is 
comparable  to  the  EPA  test  method.  The 
EPA  agreed  with  the  commenters  and 
concluded  that  it  was  appropriate  to 
allow  every  interested  company  to 
validate  their  own  test  method  using  a 
modified  version  of  40  CFR  part  63, 
Appendix  A,  Method  301. 

A  total  of  eight  test  methods  were 
submitted  by  seven  different  companies. 
Throughout  the  process,  the  affected 
industry  has  been  involved  with  all 
activity  associated  with  the  EPA's 
promulgation  of  the  residual  organic 
HAP  test  methods.  The  EPA  held 
meetings  with  industry  representatives 
to  discuss  their  comments  on  the 
proposed  methods,  and  to  discuss 
procedures  for  validating  company  test 
methods.  Representatives  of  each  of 
those  three  companies  which  did  not 
submit  test  methods  were  in  attendance 
at  one  or  more  of  the  meetings. 

This  notice  with  the  promulgated 
regulatory  language  is  also  available  on 
the  Technology  Transfer  Network  (TTN) 
on  the  EPA's  electronic  bulletin  boards. 
The  TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  The  service  is  free, 
except  for  the  cost  of  a  telephone  call. 
Dial  (919)  541-5742  for  up  to  a  14,400 
bps  modem.  U  more  information  on 
TTN  is  needed,  call  the  HELP  line  at 
(919) 541-5384. 

Other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket. 

Judicial  Review:  Under  section 
307(b)(1)  of  the  Act,  judicial  review  of 
the  final  rule  is  available  only  by  filing 
a  petition  for  review  in  the  U.  S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  today's 
publication  of  this  final  rule.  Under 
section  307(b)(2)  of  the  Act,  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  the  EPA  to  enforce  these 
requirements. 

I.  Introductioii 

The  methods  being  promulgated  are 
to  be  used  in  testing  for  residual 
amounts  of  HAPs  to  determine 
compliance  with  the  standards  in  the 
promulgated  Polymers  and  Resins  I  rule 
(September  5, 1996,  61  FR  46906).  The 
methods  were  published  for  comment 
along  with  the  Polymers  and  Resins  I 
proposal  imder  the  authority  of  section 
1 12(d)  of  the  Clean  Air  Act  as  amended 
in  1990.  Section  112(d)  requires  the 


Administrator  to  regulate  emissions  of 
HAP  listed  in  section  112(b)  of  the 
Clean  Air  Act.  The  Polymers  and  Resins 
I  proposal  was  published  for  public 
comment  on  Jime  12, 1995  (60  FR 
30801). 

The  methods  being  promulgated  will 
apply  to  ethylene-propylene  elastomers 
production,  polybutadiene  rubber 
production,  and  styrene-butadiene 
rubber  and  latex  production,  using 
stripping  technology  as  the  method  of 
compliance.  As  stated  in  the 
promulgated  Polymers  and  Resins  I  rule, 
if  compliance  is  to  be  demonstrated  by 
sampling,  samples  of  the  stripped  wet 
crumb  or  stripped  latex  must  be  taken 
after  the  stripper  and  analyzed  to 
determine  the  residual  HAP  content. 
Q.  Summary  of  Test  Methods 
A.  Methods  310  a.  b,  and  c 

The  promulgated  methods  are 
adapted  from  test  methods  submitted  to 
the  EPA  by  DSM  Copolymer,  Uniroyal 
Chemical,  and  Exxon.  'These  companies 
are  involved  in  the  manufacture  of 
EPDM  rubber.  The  basic  principle  of 
DSM  Copolymer's  methods  involve 
heating  a  sample  in  a  sealed  bottle  with 
an  internal  standard  and  analyzing  the 
vapor  by  gas  chromatography.  Uniroyal 
Chemical  extracts  residual  hexane 
contained  in  wet  pieces  of  EPDM 
polymer  with  methyl  isobutyl  ketone 
(MIBK).  The  extract  is  then  analyzed  by 
gas  chromatography.  Exxon's  principle 
involves  dissolving  an  EPDM  crumb 
rubber  sample  in  toluene  to  which 
heptane  has  been  added  as  an  internal 
standard.  Acetone  is  then  added  to  the 
solution  to  precipitate  the  crumb,  and 
the  supernatant  is  then  analyzed  for 
hexane  and  diene  by  a  gas 
chromatograph  with  a  flame  ionization 
detector  <FID). 

B.  Methods  312  a,  b,  and  c 

The  promulgated  methods  are 
adapted  from  a  test  methods  submitted 
to  the  EPA  by  Goodyear  Tire  and  Rubber 
Company,  Ameripol  Synpol 
Corporation,  and  DSM  Copolymer.  The 
basic  principle  of  the  Goodyear  method 
is  to  coagulate  the  SBR  latex  sample 
with  an  an  ethyl  alcohol  solution 
containing  a  specific  amount  of  alpha- 
methyl  styrene  as  the  internal  standard, 
and  analyzing  the  extract  to  determine 
styrene  concentration  using  a  gas 
chromatograph  with  a  FID.  Ameripol 
Synpol  coagulates  the  latex  sample  in 
propanol  which  contains  alpha-methyl 
styrene  as  the  internal  standard.  The 
extract  is  then  analyzed  by  a  gas 
chromatograph  to  determine  the 
residual  styrene  irom  the  latex.  DSM 
Copolymer  utilizes  a  packed  column  gas 
chromatograph  with  a  FID  to  determine 
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the  concentration  of  residual  styrene  in 
the  latex  samples. 

C.  Methods  313  a  and  b 
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The  promulgated  methods  are 
adapted  from  test  methods  submitted  to 
the  EPA  by  the  American  Synthetic 
Rubber  Corporation  (ASRC)  and  the 
Goodyear  Tire  and  Rubber  Company. 
The  basic  principle  of  the  ASRC  method 
involves  placing  the  wet  crumb  sample 
in  a  sealed  vial  and  running  on  a 
headspace  sampler  which  heats  the  vial 
to  a  specified  temperature  for  a  specific 
time  and  then  injects  a  known  volume 
of  vapor  into  a  capillary  gas 
chromatograph.  The  method  determines 
residual  toluene  and  styrene  in  the 
stripper  crumb  derived  from  solution 
polymerization  processes  that  utilize 
toluene  as  the  polymerization  solvent. 
The  Goodyear  method  uses  the 
principle  of  dissolving  the  polymer 
sample  in  chloroform  and  coagulating 
the  cement  with  an  isopropyl  alcohol 
solution  containing  a  specific  amount  of 
alpha-methyl  styrene  as  the  internal 
standard.  The  extract  of  this  coagulation 
is  then  injected  into  a  gas 
chromatograph  and  separated  into 
individual  components. 

m.  Significant  Comments  and  Changes 
to  Test  Methods 

When  published  with  the  Polymers 
and  Resins  I  proposal,  the  methods  were 
proposed  as  methods  310.  312.  and  313. 
The  industry  submitted  their  test 
methods  for  EPA  review,  and  it  was  left 
to  the  EPA  to  decide  which  method 
would  be  acceptable  as  the  test  methods 
to  be  used  for  compliance  purposes. 
However,  aher  proposal,  the  companies 
who  submitted  their  methods  for 
consideration,  and  whose  methods  were 
not  selected,  raised  the  issue  that  no 
single  analytical  method  would  produce 
consistent  results  for  all  polymers.  After 
review  and  consideration  of  this  issue, 
the  EPA  concluded  that  it  was 
appropriate  to  allow  every  interested 
company  to  validate  their  own  test 
method  using  a  modified  version  of  40 
CFR  part  63.  Appendix  A.  Method  301. 
The  results  of  this  effort  was  to  have  a 
total  of  eight  methods  submitted  as 
validated  test  methods  by  seven 
companies.  Only  three  affected 
companies  decided  not  to  submit 
methods.  Therefore,  the  final  methods 
rule  include  methods  310a.  b,  and  c  for 
EPR,  methods  312a,  b,  and  c  for  SBRE, 
and  methods  313a  and  b  for  PBR/SBRS, 
as  acceptable  residual  organic  HAP  test 
methods. 


rv.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  for  all  information 
submitted  or  otherwise  considered  by 
EPA  in  the  development  of  this 
promulgated  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  to  allow 
interested  parties  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process, 
and  (2)  to  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  [Clean  Air  Act  Section 
307(d){7)(A)I. 

B.  Office  of  Management  and  Budget 
Review 

Under  Executive  Order  12866  (58  PR 
51735  October  4.  1993),  the  EPA  is 
required  to  judge  whether  a  regulation 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
this  Executive  Order  to  prepare  a 
regulatory  impact  analysis  (RIA).  The 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligation  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  this  action  has  been  determined 
to  be  "not  significant." 

C.  Regulatory  Flexibility  Act 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  The  EPA  has  also 
determined  that  this  rule  will  not  have 
a  significant  adverse  impact  on  a 
substantial  number  of  small  businesses. 
This  rulemaking  does  not  impose 
emission  measurement  requirements 
beyond  those  specified  in  the  current 
regulations,  nor  does  it  change  any 
emission  standard,  rather  it  provides 
acceptable  test  methods  that  the 
businesses  regulated  by  Polymers  and 
Resins  I  may  use  to  comply  with  that 
rule.  As  such,  it  will  not  present  a 


significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA) 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Paperwork  Reduction  Act 

The  rule  does  not  impose  or  change 
any  information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  action 
proposed  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  nor  does  this  action 
significantly  or  uniquely  impact  small 
governments,  because  this  action 
contains  no  requirements  that  apply  to 
such  govenments  or  impose  obligations 
upon  them.  Therefore,  the  requirements 
of  the  Unfunded  Mandates  Act  do  not 
apply  to  this  action. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Emulsion 
polymerization,  Cias  chromatography, 
Residual  Hydrocarbon,  Styrene, 
Solution  polymerization. 


Dated:  March  4, 1997. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Appendix  A  of  Part  63  of 
Title  40  of  the  CFR  is  amended  as 
follows: 

PART  63— [AMENOED] 

1.  The  authority  citation  for  Part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Appendix  A  of  Part  63  is  amended 
by  adding  methods  310,  312,  and  313  to 
read  as  follows: 

APPENDIX  A— TEST  METHODS 


METHOD  310A— DETERMINATION 
OF  RESIDUAL  HEXANE  THROUGH 
GAS  CHROMATOGRAPHY 

1.0  Scope  and  Application 

1.1  This  method  is  used  to  analyze  any 
crumb  rubber  or  water  samples  for 
residual  hexane  content. 

1.2  The  sample  is  heated  in  a  sealed 
bottle  with  an  internal  standard  and 
the  vapor  is  analyzed  by  gas 
chromatography. 

2.0  Summary  of  Method 

2.1  This  method,  utilizing  a  capillary 
column  gas  chromatograph  with  a 
flame  ionization  detector, 
determines  the  concentration  of 
residual  hexane  in  rubber  crumb 
samples. 

3.0  Definitions 

3.1  The  definitions  are  included  in  the 
text  as  needed. 

4.0  Interferences 

4.1  There  are  no  known  interferences. 

5.0  Safety 

5.1  It  is  the  responsibility  of  the  user 
of  this  procedure  to  establish  safety 
and  health  practices  applicable  to 
thefr  specific  operation. 

6.0  Equipment  and  Supplies 

6.1  Gas  Chromatograph  with  a  flame 
ionization  detector  and  data 
handling  station  equipped  with  a 
capillary  column  30  meters  long. 

6.2  Chromatograph  conditions  for 
Sigma  1: 

6.2.1  Helium  pressure:  50*  inlet  A.  14# 
aux 

6.2.2  Carrier  flow:  25  cc/min 

6.2.3  Range  switch:  lOOx 

6.2.4  DB:  1  capillary  column 

6.3  Chromatograph  conditions  for 
Hewlett-Packard  GC: 

6.3.1     Initial  temperature:  40  ''C 


6.3.2  Initial  time:  8  min 

6.3.3  Rate:  0 

6.3.4  Range:  2 

6.3.5  DB:  1705  capillary  column 

6.4  Septum  botUes  and  stoppers 

6.5  Gas  Syringe — 0.5  cc 

7.0  Reagents  and  Standards 

7.1  Chloroform,  99.9+%,  A.S.C.  HPLC 
grade 

8.0  Sample  Collection,  Preservation, 
and  Storage 

8.1  A  representative  sample  should  be 
caught  in  a  clean  8  oz.  container 
with  a  secure  lid. 

8.2  The  container  should  be  labeled 
with  sample  identification,  date  and 
time. 

9.0  (polity  Control 

9.1  The  instrument  is  calibrated  by 
injecting  calibration  solution 
(Section  10.2  of  this  method)  five 
times. 

9.2  The  retention  time  for  components 
of  interest  and  relative  response  of 
monomer  to  the  internal  standard  is 
determined. 

9.3  Recovery  efficiency  must  be 
determined  once  for  each  sample 
type  and  whenever  modifications 
are  made  to  the  method. 

9.3.1  Determine  the  percent  hexane 
in  three  separate  dried  rubber 
crumb  samples. 

9.3.2  Weigh  a  portion  of  each  crumb 
sample  into  separate  sample  botties 
and  add  a  known  amount  of  hexane 
(10  microliters)  by  microliter 
syringe  and  20  microliters  of 
internal  standard.  Analyze  each  by 
the  described  procedure  and 
calculate  the  percent  recovery  of  the 
known  added  hexane. 

9.3.3  Repeat  the  previous  step  using 
twice  the  hexane  level  (20 
microliters),  analyze  and  calculate 
the  percent  recovery  of4he  known 
added  hexane. 

9.3.4  Set  up  two  additional  sets  of 
samples  using  10  microliters  and  20 
microliters  of  hexane  as  before,  but 
add  an  amount  of  water  equal  to  the 
dry  crumb  used.  Analyze  and 
calculate  percent  recovery  to  show 
the  effect  of  bee  water  on  the 
results  obtained. 

9.3.5  A  value  of  R  between  0.70  and 
1.30  is  acceptable. 

9.3.6  R  shall  be  used  to  correct  all 
reported  results  for  each  comp>ound 
by  dividing  the  measured  results  of 
each  compound  by  the  R  for  that 
compound  for  the  same  sample 
type. 


10.0  Calibration  and  Instrument 
Settings 

10.1  Calibrate  the  chromatograph 
using  a  standard  made  by  injecting 
10  ill  of  fresh  hexane  and  20  ^1  of 
chloroform  into  a  sealed  septum 

.   bottie.  This  standard  will  be  0.6 
wt.%  total  hexane  based  on  1  gram 
of  dry  rubber. 

10.2  Analyze  the  hexane  used  and 
calculate  the  percentage  of  each 
hexane  isomer  (2-methylpentane,  3- 
methylpentane,  n-hexane,  and 
methylcyclo-pentane).  Enter  these 
percentages  into  the  method 
calibration  table. 

10.3  Heat  the  standard  botUe  for  30 
minutes  in  a  105  '^  oven. 

10.4  Inject  about  0.25  cc  of  vapor  into 
the  gas  chromatograph  and  after  the 
analysis  is  finished,  calibrate 
according  to  the  procedures 
described  by  the  instrument 
manufacturer. 

11.0  Procedure 

11.1  Using  a  cold  mill  set  at  a  wide 
roller  gap  (125-150  ram),  mill  about 
250  grams  of  crumb  two  times  to 
homogenize  the  sample. 

11.2  Weigh  about  2  grams  of  wet 
crumb  into  a  septiun  botUe  and  cap 
with  a  septum  ring.  Add  20  ^1  of 
chloroform  with  a  syringe  and  place 
in  a  105  °C  oven  for  45  minutes. 

11.3  Run  the  moisture  content  on  a 
separate  portion  of  the  sample  and 
calculate  the  grams  of  dry  rubber 
put  into  the  septum  bottie. 

11.4  Set  up  the  data  station  on  the 
required  method  and  enter  the  dry 
rubber  weight  in  the  sample  weight 
field. 

11.5  Inject  a  0.25  cc  vapor  sample  into 
the  chromatograph  and  push  the 
start  button. 

11.6  At  the  end  of  the  analysis,  the 
data  station  will  print  a  report 
listing  the  concentration  of  each 
identified  component. 

11.7  To  analyze  water  samples,  pipet  5 
ml  of  sample  into  the  septum  bottie, 
cap  and  add  20  ^1  of  chloroform. 
Place  in  a  105  °C  oven  for  30 
minutes. 

11.8  Enter  5  grams  into  the  sample 
weight  field. 

11.9  Inject  a  0.25  cc  vapor  sample  into 
the  chromatograph  and  push  the 
start  button. 

11.10  At  the  end  of  the  analysis,  the 
data  station  will  print  a  report 
listing  the  concentration  of  each 
identified  component. 

12.0  Data  Analysis  and  Calculation 

12.1  For  samples  that  are  prepared  as 
in  section  1 1  of  this  method,  ppm 
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n-hexane  is  read  directly  bom  the 
computer. 

12.2  The  fonnulas  for  calculation  of 
the  results  are  as  follows: 

ppnii«x„=(Ahe.»«xRh„««)/(A„xR,J 
Where: 

Ahexane=area  of  hexaoe 
Rhe»ane=response  of  hexane 
A„=area  of  the  internal  standard 
Ru=response  of  the  internal  standard 
%  hexane  in  crumb=(ppmhc.ane/saniple 
amountllOO 

12.3  Correct  the  results  by  the  value  of 
R  (as  determined  in  sections  9.3.4, 
9.3.5.  and  9.3.6  of  this  method). 


13.0  Method  Performance 

13.1  The  test  has  a  standard  deviation 
of  0.14  wt%  at  0.66  wt%  hexane. 
Spike  recovery  of  12  samples  at  two 
levels  of  hexane  averaged  102.3%. 
Note:  Recovery  must  be  determined 
for  each  type  of  sample.  The  values 
given  here  are  meant  to  be  examples 
of  method  performance. 

14.0  Pollution  Prevention 

14.1  Waste  generation  should  be 
minimized  where  possible.  Sample 
size  should  be  an  amount  necessary 
to  adequately  run  the  analysis. 


15.0  Waste  Management 

15.1  All  waste  shall  be  handled  in 
accordance  with  federal  and  state 
enviroiunental  regulations. 

16.0  References  and  Publications 

16.1  DSM  Copolymer  Test  Method  T- 
3380. 

METHOD  310B— DETERMINATION  OF 
RESIDUAL  HEXANE  THROUGH  GAS 
CHROMATOGRAPHY 

1 .0    Scope  and  Application 


Anatyte 

CAS  Ho. 

Matrix 

Method  serv 
sitivity  (5  5g 
sample  size) 

Hexane _ „ 

110-54-<3 
16219-75-3 

Rubber  crumb 

01  «vt% 

EttiyWene  nortxxnene  (ENB) 

Rubtier  crumb 

001  wnd 

1.1     Data  Quality  Objectives: 
In  the  production  of  ethylene- 
propylene  terpolymer  crumb  rubber,  the 
pol)rmer  is  recovered  from  solution  by 
flashing  off  the  solvent  with  steam  and 
hot  water.  The  resulting  water-crumb 
slurry  is  then  pumped  to  the  finishing 
units.  Certain  amounts  of  solvent 
(hexane  being  the  most  commonly  used 
solvent)  and  diene  monomer  remain  in 
the  crumb.  The  analyst  uses  the 
following  procedure  to  determine  those 
amounts. 

2.0  Summary  of  Method 

2.1  The  crumb  rubber  sample  is 
dissolved  in  toluene  to  which 
heptane  has  been  added  as  an 
internal  standard.  Acetone  is  then 
added  to  this  solution  to  precipitate 
the  criunb.  and  the  supernatant  is 
analyzed  for  hexane  and  diene  by  a 
gas  chromatograph  equipped  with  a 
flame  ionization  detector  (FID). 

3.0  Definitions 

3.1  Included  in  text  as  needed. 

4.0  Interferences 

4.1  None  known. 

4.2  Benzene,  introduced  as  a 
contaminant  in  the  toluene  solvent, 
elutes  between  methyl 
cyclopentane  and  cyclohexane. 
However,  the  benzene  peak  is 
completely  resolved. 

4.3  2,2-dimethyl  pentane,  a  minor 
component  of  the  hexane  used  in 
our  process,  elutes  just  prior  to 
methyl  cyclopentane.  It  is  included 
as  "hexane"  in  the  analysis  whether 
it  is  integrated  separately  or 
included  in  the  methyl 
cyclopentane  peak. 


5.0  Safety 

5.1  This  procedure  does  not  purport  to 
address  all  of  the  safety  concerns 
associated  with  its  use.  It  is  the 
responsibility  of  the  user  of  this 
procedure  to  establish  appropriate 
safety  and  health  practices  and 
determine  the  applicability  of 
regulatory  limitations  prior  to  use. 

5.2  Chemicals  used  in  this  analysis  are 
flammable  and  hazardous  (see 
sp)ecific  toxicity  information 
below).  Avoid  contact  with  sources 
of  ignition  during  sample  prep.  All 
handling  should  be  done  beneath  a 
hood.  Playtex  or  nitrile  gloves 
recommended. 

5.3  Hexane  is  toxic  by  ingestion  and 
inhalation.  Vapor  inhalation  causes 
irritation  of  nasal  and  respiratory 
passages,  headache,  dizziness, 
nausea,  central  nervous  system 
depression.  Chronic  overexposure 
can  cause  severe  nerve  damage. 
May  cause  irritation  on  contact  with 
skin  or  eyes.  May  cause  damage  to 
kidneys. 

5.3  ENB  may  be  harmful  by  inhalation, 
ingestion,  or  skin  absorption.  Vapor 
or  mist  is  irritating  to  the  eyes, 
mucous  membranes,  and  upper 
respiratory  tract  Causes  skin 
irritation. 

5.4  Toluene  is  harmful  or  &tal  if 
swallowed.  Vapor  harmful  if 
inhaled.  Symptoms:  headache, 
dizziness,  hallucinations,  distorted 
perceptions,  changes  in  motor 
activity,  nausea,  diarrhea, 
respiratory  irritation,  central 
nervous  system  depression, 
unconsciousness,  liver,  kidney  and 
lung  damage.  Contact  can  cause 
severe  eye  irritation.  May  cause 


skin  irritation.  Causes  irritation  of 
eyes.  nose,  and  throat. 

5.5  Acetone,  at  high  concentrations  or 
prolonged  overexposure,  may  cause 
headache,  dizziness,  irritation  of 
eyes  and  respiratory  tract,  loss  of 
strength,  and  narcosis.  Eye  contact 
causes  severe  irritation;  skin  contact 
may  cause  mild  irritation. 
Concentrations  of  20,000  ppm  are 
immediately  dangerous  to  life  and 
health. 

5.6  Heptane  is  harmful  if  inhaled  or 
swallowed.  May  be  harmful  if 
absorbed  through  the  skin.  Vapor  or 
mist  is  irritating  to  the  eyes, 
mucouo  membranes,  and  upper 
respiratory  tract  Prolonged  or 
repeated  exposiu^  to  skin  causes 
defatting  and  dermatitis. 

5.7  The  steam  oven  used  to  dry  the 
polymer  in  this  procedure  is  set  at 
110°  C.  Wear  leather  gloves  when 
removing  botdes  from  the  oven. 

6.0  Equipment  and  Supplies 

6.1  4000-ml  volumetric  flask 

6.2  100-ml  volumetric  pipette 

6.3  1000-ml  volumetric  flask 

6.4  8-oz.  French  Square  sample  bottles 
with  plastic-lined  caps 

6.5  Top-loading  balance 

6.6  Laboratory  shaker 

6.7  Laboratory  oven  set  at  110*  C 
(steam  oven) 

6.8  Gas  chromatograph,  Hewlett- 
Packard  5890A,  or  equivalent 
interfaced  with  HP  7673A  (or 
equivalent)  autosampler  (equipped 
with  nanoliter  adapter  and  robotic 
arm),  and  HP  3396  series  11  or 
3392A  (or  equivalent)  integrator/ 
controller. 

6.9  GC  colunm,  capillary  type,  50m  x 
0.53mm,  methyl  silicone,  5  micron 


film  thickness,  Quadrex.  or 
equivalent 

6.10  Computerized  data  acquisition 
system,  such  as  CIS/CALS 

6.11  Crimp-top  sample  vials  and  HP  p/ 
n  5181-1211  crimp  caps. 

6.12  Glass  syringes.  5-nil.  with  "Luer- 
lock"  fitting 

6.13  Filters,  PTFE,  .45jun  pore  size. 
Gelman  Acrodisc  or  equivalent,  to 
fit  on  Luer-lock  syringes  (in  6.12, 
above). 

7.0  Reagents  and  Standards 

7.1  Reagent  toluene,  EM  Science 
Onmisolv 

Purity  Check:  Prior  to  using  any  bottle 


of  reagent  toluene,  analyze  it 
according  to  section  11.2  of  this 
method.  Use  the  bottle  only  if 
hexane,  heptane,  and  ENB  peak 
areas  are  less  than  15  each  (note 
that  an  area  of  15  is  equivalent  to 
less  than  0.01  wt%  in  a  lOg 
sample). 

7.2    Reagent  acetone,  EM  Science 
Onmisolv  HR-GC 

Purity  Check:  Prior  to  using  any  botde 
of  reagent  acetone,  analyze  it 
according  to  section  11.2  of  this 
method.  Use  the  bottle  only  if 
hexane,  heptane,  and  ENB  peak 
areas  are  less  than  15  each. 


7.3  Reagent  heptane,  Aldrich  Chemical 
Gold  Label.  Cat  #15,487-3 

Purity  Check:  Prior  to  using  any  bottle 
of  reagent  heptane,  analyze  it 
according  to  section  11.2  of  this 
method.  Use  the  botUe  only  if 
hexane  and  ENB  peak  areas  are  less 
than  5  each. 

7.4  Internal  standard  solution — used 
as  a  concentrate  for  preparation  of 
the  more  dilute  Polymer  Dissolving 
Solution.  It  contains  12.00g 
heptane/1  OOml  of  solution  which  is 
120.0g  per  liter. 

Preparation  of  internal  standard 
solution  (polymer  dissolving  stock 
solution): 


Action 


7.4.1    Tare  a  clean,  dry  1-liter  volumetric  flask  on  the  t>alance.  Record 
the  weight  to  three  places. 


7.4.2  Weigh  120.00  g  of  n-heptane  into  the  flask.  Record  the  total 
weight  of  the  flask  and  heptane  as  well  as  the  weight  of  heptane 
added. 

7.4.3  Fill  the  flask  ctose  to  the  mark  with  toluene,  about  1  to  2"  bekiw 
the  marie 

7.4.4  Shake  the  flask  vigorously  to  mix  the  contents  

7.4.5  Top  off  the  flask  to  the  mark  with  toluene.  Shake  vigorously,  as 
in  section  5.4.4  of  this  method,  to  mix  well. 

7.4.6  Weigh  the  flask  containing  the  solution  on  the  three  place  bal- 
ance record  the  weight 

7.4.7  Transfer  the  contents  of  the  flask  to  a  1  qt  Boston  round  bottle  .... 

7.4.8  Label  the  bottle  with  the  identity  of  the  contents,  the  weights  of 
heptane  and  toluene  used,  the  date  of  preparatkm  arxl  the  preparer's 
name. 

7.4.9  Refrigerate  the  completed  blend  for  the  use  of  the  routine  Tech- 
nk:ians. 


Notes 


If  the  1 -liter  volumetric  flask  is  too  tall  to  fit  in  ttie  balance  case,  you 
can  shiekj  the  flask  from  drafts  by  inverting  a  paint  bucket  with  a 
hole  cut  in  the  bottom  over  the  balance  cover.  Aikrtt  the  neck  of  the 
flask  to  project  through  the  hole  in  the  bucket 

Use  99+%  n-heptane  from  AMrich  or  Janssen  Chimka. 


Use  EM  Science  Omnisolve  toluene,  Grade  TX0737-1 ,  or  equivalent. 
Altow  any  txibbles  to  dear  before  proceeding  to  the  next  step. 


Discard  any  excess  solutkin 
Be  sure  to  include  the  words 
Stock  Solutkxi"  on  the  label. 


"Hexane  in  Cmmb  Polymer  Dissolving 


7.5    Polymer  Dissolving  Solution 
("PDS")— Heptane  (as  internal 
standard)  in  toluene.  This  solution 
contains  0.3g  of  heptane  internal 
standard  per  100  ml  of  solution. 

7.5.1  Fill  a  4000ml  volumetric  flask 
about  y*  full  with  toluene. 

7.5.2  Add  100  ml  of  the  internal 
standard  solution  (section  7.4  of 
this  method)  to  the  flask  using  the 
100ml  pipette. 

7.5.3  Fill  the  flask  to  the  mark  with 
toluene.  Discard  any  excess. 

7.5.4  Add  a  large  magnetic  stirring 
bar  to  the  flask  and  mix  by  stirring. 

7.5.5  Transfer  the  polymer  solvent 
solution  to  the  one-gallon  labeled 
container  with  50ml  voliunetric 
dispenser  attached. 

7.5.6  Purity  Check:  Analyze 
according  to  section  11.2.  NOTE: 
You  must  "precipitate"  the  sample 
with  an  equal  part  of  acetone  (thus 
duplicating  actual  test  conditions — 
see  section  11.1  of  this  method, 
sample  prep)  before  analyzing. 
Analyze  the  reagent  3  times  to 
quantify  the  Ce  and  ENB 


interferences.  Inspect  the  results  to 
ensiu^  good  agreement  among  the 
three  runs  (within  10%). 
7.5.7    Tag  the  bottle  with  the 
following  information: 
POLYMER  DISSOLVING 
SOLUTION  FOR  C*,  IN  CRUMB 
ANALYSIS 
PREPARER'S  NAME 
DATE 

CALS  FILE  ID'S  OF  THE  THREE 
ANALYSES  FOR  PURITY  (from 
section  7.5.6  of  this  method) 
7.6    Quality  Control  Solution:  the 

quality  control  solution  is  prepared 
by  adding  specific  amounts  of 
mixed  hexanes  (barge  hexane).  n- 
nonane  and  ENB  to  some  polymer 
dissolving  solution.  Nonane  elutes 
in  the  same  approximate  time  * 
region  as  ENB  and  is  used  to 
quantify  in  that  region  because  it 
has  a  longer  shelf  life.  ENB,  having 
a  high  tendency  to  polymerize,  is 
used  in  the  QC  solution  only  to 
ensure  that  both  ENB  isomers  elute 
at  the  proper  time. 
First,  a  concentrated  stock  solution  is 


prepared;  the  final  QC  solution  can 
then  be  prepared  by  diluting  the 
.   stock  solution. 

7.6.1  In  preparation  of  stock 
solution,  fill  a  1-liter  volumetric 
flask  partially  with  polymer 
dissolving  solution  (PDS) — see 
section  7.5  of  this  method.  Add  20.0 
ml  barge  hexane,  5.0  ml  n-nonane, 
and  3  ml  ENB.  Finish  filling  the 
volumetric  to  the  mark  with  PDS. 

7.6.2  In  preparation  of  quality 
control  solution,  dilute  the  quality 
control  stock  solution  (above) 
precisely  1:10  with  PE)S,  i.e.  10  ml 
of  stock  solution  made  up  to  100  ml 
(volumetric  flask)  with  PDS.  Pour 
the  solution  into  a  4  oz.  Boston 

,  round  botUe  and  store  in  the 
refrigerator. 

8.0  Sample  Collection,  Preservation 
and  Storage 

8.1  Line  up  facility  to  catch  crumb 
samples.  The  facility  is  a  special 
facility  where  the  sample  is  drawn. 

8.1.1     Ensure  that  the  cock  valve 
beneath  focility  is  closed. 


IMI 
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8.1.2  Line  up  the  system  from  the 
slurry  line  cock  valve  to  the  cock 
valve  at  the  nozzle  on  the  stripper. 

8.1.3  Allow  the  system  to  flush 
through  facility  for  a  period  of  30 
seconds. 

8.2  Catch  a  slurry  crumb  sample. 

8.2.1  Simultaneously  close  the  cock 
valves  upstream  and  downstream  of 
facility. 

8.2.2  Close  the  cock  valve  beneath 
the  slurry  line  in  service. 

8.2.3  Line  up  the  cooling  tower 
water  through  the  sample  bomb 
water  jacket  to  the  sewer  for  a 
minimum  of  30  minutes. 

8.2.4  Place  the  sample  catching 
basket  beneath  facility  and  open  the 
cock  valve  underneath  the  bomb  to 
retrieve  the  rubber  crumb. 

8.2.5  If  no  rubber  falls  by  gravity 
into  the  basket,  line  up  nitrogen  to 
the  bleeder  upstream  of  the  sample 
bomb  and  force  the  rubber  into  the 
basket. 

8.2.6  Close  the  cock  valve 
underneath  the  sample  bomb. 

8.3  Fill  a  plastic  "Whirl-pak"  sample 
bag  with  slurry  cnmib  and  send  it 
to  the  lab  immediately. 

8.4  Once  the  sample  reaches  the  lab,  it 
should  be  prepped  as  soon  as 
possible  to  avoid  hexane  loss 
through  evaporation.  Samples 
which  have  lain  untouched  for 
more  than  30  minutes  should  be 
discarded. 

9.0  Quality  Control 

Quality  control  is  monitored  via  a 
computer  program  that  tracks  analyses 
of  a  prepared  QC  sample  (from  section 
7.6.2  of  this  method).  The  QC  sample 
result  is  entered  daily  into  the  program, 
which  plots  the  result  as  a  data  point  on 
a  statistical  chart.  If  the  data  point  does 
not  satisfy  the  "in-control"  criteria  (as 
defined  by  the  lab  quality  facilitator),  an 
"out-of-control"  flag  appears,  mandating 
corrective  action. 

In  addition,  the  area  of  the  n-heptane 
peak  is  monitored  so  that  any  errors  in 
making  up  the  polymer  dissolving 
solution  will  be  caught  and  corrected. 
Refer  to  section  12.4  of  this  method. 

9.1  Fill  an  autosampler  vial  with  the 
quality  control  solution  (from 
section  7.6.2  of  this  method)  and 
analyze  on  the  GC  as  normal  (per 
section  11  of  this  method). 

9.2  Add  the  concentrations  of  the  5 
hexane  isomers  as  they  appear  on 
the  CALS  printout.  Also  include  the 
2,2-dimethyl-pentane  peak  just 
ahead  of  the  methyl  cyclopentahe 
(the  fourth  major  isomer)  peak  in 
the  event  that  the  peak  integration 
split  this  peak  out.  Do  not  include 
the  benzene  peak  in  the  sum.  Note 


the  nonane  concentration.  Record 
both  results  (total  hexane  and 
nonane)  in  the  QC  computer 
program.  If  out  of  control,  and  GC 
ap{)ears  to  be  functioning  within 
normal  parameters,  reanalyze  a 
fresh  control  sample.  If  the  fresh  QC 
is  not  in  control,  check  stock 
solution  for  contaminants  or  make 
up  a  new  QC  sample  with  the 
toluene  currently  in  use.  If 
instnunent  remains  out-of-control, 
more  thorough  GC  troubleshooting 
may  be  needed. 
Also,  verify  that  the  instrument  has 
detected  both  isomers  of  ENB 
(quantification  not  necessary — see 
section  7.0  of  this  method). 
9.3    Recovery  efficiency  must  be 
determined  for  each  sample  type 
and  whenever  modifications  are 
made  to  the  method.  Recovery  shall 
be  between  70  and  130  percent.  All 
test  results  must  be  corrected  by  the 
recovery  efficiency  value  (R). 

9.3.1  Approximately  10  grams  of  wet 
EPDM  crumb  (equivalent  to  about  5 
grams  of  dry  rubber)  shall  be  added 
to  six  sample  bottles  containing  100 
ml  of  hexane  in  crumb  polymer 
dissolving  solution  (toluene 
containing  0.3  gram  n-heptane/100 
ml  solution).  The  polymer  shall  be 
dissolved  by  agitating  the  bottles  on 
a  shaker  for  4  hours.  The  polymer 
shall  be  precipitated  using  100  ml 
acetone. 

9.3.2  The  supernatant  liquid  shall  be 
decanted  from  the  polymer.  Care 
shall  be  taken  to  remove  as  much  of 
the  liquid  phase  from  the  sample  as 
possible  to  minimize  the  effect  of 
retained  liquid  phase  upon  the  next 
cycle  of  the  analysis.  The 
su{>ematant  liquid  shall  be 
analyzed  by  gas  chromatography 
using  an  internal  standard 
quantitation  method  with  heptane 
as  the  internal  standard. 

9.3.3  The  precipitated  polymer  from 
the  steps  described  above  shall  be 
re-dissolved  using  toluene  as  the 
solvent.  The  toluene  solvent  and 
acetone  precipitant  shall  be 
determined  to  be  free  of  interfering 
compounds. 

9.3.4  The  rubber  which  was 
dissolved  in  the  toluene  shall  be 
precipitated  with  acetone  as  before, 
and  the  supernatant  liquid  decanted 
frt)m  the  precipitated  polymer.  The 
liquid  shall  be  analyzed  by  gas 
chromatography  and  the  rubber 
phase  dried  in  a  steam-oven  to 
determine  the  final  polymer  weight. 

9.3.5  The  ratios  of  the  areas  of  the 
hexane  peaks  and  of  the  heptane 
internal  standard  peak  shall  be 
calculated  for  each  of  the  six 


samples  in  the  two  analysis  cycles 
outlined  above.  The  area  ratios  of 
the  total  hexane  to  heptane  (Rl) 
shall  be  determined  for  the  two 
analysis  cycles  of  the  sample  set. 
The  ratio  of  the  values  of  Rl  from 
the  second  analysis  cycle  to  the  first 
cycle  shall  be  determined  to  give  a 
second  ratio  (R2). 

10.0  Calibration  and  Standardization 

The  procedure  for  preparing  a  Quality 
Control  sample  with  the  internal 
standard  in  it  is  outlined  in  section  7.6 
of  this  method. 

10.1  The  relative  FID  response  factors 
for  n-heptane,  the  internal  standard, 
versus  the  various  hexane  isomers 
and  ENB  are  relatively  constant  and 
should  seldom  need  to  be  altered. 
However  Baseline  construction  is  a 
most  critical  factor  in  the 
production  of  good  data.  For  this 
reason,  close  attention  should  be 
paid  to  peak  integration.  Procedures 
for  handling  peak  integration  will 
depend  upon  the  data  system  used. 

10.2  If  recalibration  of  the  analysis  is 
needed,  make  up  a  calibration 
blend  of  the  internal  standard  and 
the  analytes  as  detailed  below  and 
analyze  it  using  the  analytical 
method  used  for  the  samples. 

10.2.1  Weigh  5  g  heptane  into  a 
tared  scintillation  vial  to  five 
places. 

10.2.2  Add  0.2  ml  ENB  to  the  vial 
and  reweigh. 

10.2.3  AddO.5  ml  hexane  to  the  vial 
and  reweigh. 

10.2.4  Cap,  and  shake  vigorously  to 
mix. 

10.2.5  Calculate  the  weights  of  ENB 
and  of  hexane  added  and  divide 
their  weights  by  the  weight  of  the 
n-heptane  added.  The  result  is  the 
known  of  given  value  for  the 
calibration. 

10.2.6  Add  0.4  ml  of  this  mixture  to 
a  mixture  of  100  ml  toluene  and  100 
ml  of  acetone.  Cap  and  shake 
vigorously  to  mix. 

10.2.7  Analyze  the  sample. 

10.2.8  Divide  the  ENB  area  and  the 
total  areas  of  the  hexane  peaks  by 
the  n-heptane  area.  This  result  is 
the  "found"  value  for  the 
calibration. 

10.2.9  Divide  the  appropriate 
"known"  value  from  10.2.5  by  the 
found  value  from  10.2.8.  The  result 
is  the  response  factor  for  the  analyte 
in  question.  Previous  work  has 
shown  that  the  standard  deviation 
of  the  calibration  method  is  about 
1%  relative. 

11.0    Procedure 

Jl.l     SAMPLE  PREPARATION 


11.1.1  Tare  an  8oz  sample  bottle — 
Tag  attached,  cap  off;  record  weight 
and  sample  ID  on  tag  in  pencil. 

11.1.2  Place  crumb  sample  in  bottle: 
RLA-1:  20g;  RLA-3:  lOg— (gives  a 
dry  wt  of  -lOg);  (gives  a  dry  wt  of 
-5.5g). 

11.1.3  Dispense  100ml  of  PDS  into 
each  botUe.  SAMPLE  SHOULD  BE 
PLACED  INTO  SOLUTION  ASAP 
TO  AVOID  HEXANE  LOSS— Using 
"Dispensette"  pipettor.  Before 
dispensing,  "purge"  the  dispensette 
(25%  of  its  volume)  into  a  waste 
bottle  to  eliminate  any  voids. 

11.1.4  Tightly  cap  bottles  and  load 
samples  into  shaker. 

11.1.5  Insure  that  "ON-OFF"  switch 
on  the  shaker  itself  is  "ON." 

11.1.6  Locate  shaker  timer.  Insure 
that  toggle  switch  atop  timer  control 
box  is  in  the  middle  ("ofT') 
position.  If  display  reads  "04:00"  (4 
hours),  move  toggle  switch  to  the 
left  position.  Shaker  should  begin 
operating. 

11.1.7  After  shaker  stops,  add  100 
ml  acetone  to  each  sample  to 
precipitate  polymer.  Shake 
minimum  of  5  minutes  on  shaker — 
Vistalon  sample  may  not  have  fully 
dissolved;  nevertheless,  for 
purposes  of  consistency,  4  hours  is 
the  agreed-upon  dissolving  time. 

11.1.8  Using  a  5-ml  glass  Luer-lock 
syringe  and  Acrodisc  filter,  filter 
some  of  the  supernatant  liquid  into 
an  autosampler  vial;  crimp  the  vial 
and  load  it  into  th^GC  autosampler 
for  analysis  (section  11.2  of  this 
method) — The  samples  are  filtered 
to  prevent  polymer  buildup  in  the 
GC.  Clean  the  syringes  in  toluene. 

11.1.9  Decant  remaining  supernatant 
into  a  hydrocarbon  waste  sink, 
being  careful  not  to  discard  any  of 
the  polymer.  Place  bottle  of 
precipitate  into  the  steam  oven  and 
dry  for  six  hours — Some  grades  of 
Vistalon  produce  very  small 
particles  in  the  precipitate,  thus 
making  complete  decanting 
impossible  without  discarding  some 
polymer.  In  this  case,  decant  as 
much  as  possible  and  put  into  the 
oven  as  is,  allowing  the  oven  to 
drive  off  remaining  supernatant 
(this  practice  is  avoided  for 
environmental  reasons).  WARNING: 
OVEN  IS  HOT— 110  "C  (230"  F). 

11.1.10  Cool,  weigh  and  record  final 
weight  of  bottle. 

11.2    GC  ANALYSIS 

11.2.1  Initiate  the  CALS  computer 
channel. 

11.2.2  Enter  the  correct  instrument 
method  into  the  GC's  integrator. 

11.2.3  Load  sample  vial(s)  into 
autosampler. 


11.2.4  Start  the  integrator. 

11.2.5  When  analysis  is  complete, 
plot  CALS  run  to  check  baseline 
skim. 

12.0  Data  Analysis  and  Calculations 

12.1  Add  the  concentrations  of  the 
hexane  peaks  as  they  appear  on  the 
CALS  printout.  Do  not  include  the 
benzene  peak  in  the  sum. 

12.2  Subtract  any  hexane  interferences 
found  in  the  PDS  (see  section  7.5.6 
of  this  method);  record  the  result. 

12.3  Note  the  ENB  concentration  on 
the  CALS  printout  Subtract  any 
ENB  interference  foimd  in  the  PDS 
and  record  this  result  in  a  "%  ENB 
by  GC"  colunm  in  a  logbook. 

12.4  Record  the  area  (from  CALS 
printout)  of  the  heptane  internal 
standard  peak  in  a  "C7  area" 
column  in  the  logbook.  This  helps 
track  instrument  performance  over 
the  long  term. 

12.5  After  obtaining  the  final  dry 
weight  of  polymer  used  (section 
11.1.10  of  this  method),  record  that 
result  in  a  "dry  wt."  column  of  the 
logbook. 

12.6  Divide  the  %C6  by  the  dry  weight 
to  obtain  the  total  PHR  hexane  in 
crumb.  Similarly,  divide  the  %ENB 
by  the  dry  weight  to  obtain  the  total 
PHR  ENB  in  crumb.  Note  that  PHR 
is  an  abbreviation  for  "parts  per 
himdred".  Record  both  the  hexane 
and  ENB  results  in  the  logbook. 

12.7  Correct  all  results  by  the  recovery 
efficiency  value  (R). 

13.0  Method  Performance 

13.1  The  method  has  been  shown  to 
provide  100%  recovery  of  the 
hexane  analyte.  The  method  was 
found  to  give  a  6%  relative  standard 
deviation  when  the  same  six 
portions  of  the  same  sample  were 
carried  through  the  procedure. 
Note:  These  values  are  examples; 
each  sample  type  must  be  tested  for 
sample  recovery. 

14.0  Pollution  Prevention 

14.1  DispMise  of  all  hydrocarbon 
liquids  in  the  appropriate  disposal 
sink  system;  never  pour 
hydrocarbons  down  a  water  sink. 

14.2  As  discussed  in  section  11.1.9  of 
this  method,  the  analyst  can 
minimize  venting  hydrocarbon 
vapor  to  the  atmosphere  by 
decanting  as  much  hydrocarbon 
liquid  as  possible  before  oven 
drying. 

15.0  Waste  Mamagement 

15.1  The  Technician  conducting  the 
analysis  should  follow  the  proper 
waste  management  practices  for 
their  laboratory  location. 


16.0  References 

16.1  Baton  Rouge  Chemical  Plant 
Analytical  Procedure  no.  BRCP 
1302 

16.2  Material  Safety  Data  Sheets  (from 
chemical  vendors)  for  hexane,  ENB, 
toluene,  acetone,  and  heptane 

METHOD  310C— DETERMINATION  OF 
RESIDUAL  N-HEXANE  IN  EPDM 
RUBBER  THROUGH  GAS 
CHROMATOGRAPHY 

1.0  Scope  and  Application 

1.1  This  method  describes  a  procedure 
for  the  determination  of  residual 
hexane  in  EPDM  wet  crumb  rubber 
in  the  0.01 — 2%  range  by  solvent 
extraction  of  the  hexane  followed 
by  gas  chromatographic  analysis 
where  the  hexane  is  detected  by 
flame  ionization  and  quantified  via 
an  internal  standard. 

1.2  This  method  may  involve 
hazardous  materials  operations  and 
equipment.  This  method  does  not 
purport  to  address  all  the  safety 
problems  associated  with  it  use,  if 
any.  It  is  the  responsibility  of  the 
user  to  consult  and  establish 
appropriate  safety  and  health 
practices  and  determine  the 
applicability  of  regulatory 
limitations  prior  to  use. 

2.0  Summary 

2.1  Residual  hexane  contained  in  wet 
pieces  of  EPDM  polymer  is 
extracted  with  MIBK.  A  known 
amount  of  ap  internal  standard  (IS) 
is  added  to  the  extract  which  is 
subsequendy  analyzed  via  gas 
chromatography  where  the  hexane 
and  IS  are  separated  and  detected 
utilizing  a  megabore  column  and 
flame  ionization  detection  (FED). 
From  the  response  to  the  hexane 
and  the  IS,  the  amount  of  hexane  in 
the  EPDM  polymer  is  calculated. 

3.0  Definitions 

3.1  Hexane — refers  to  n-hexane 

3.2  Heptane — refers  to  n-heptane 

3.3  MIBK— methyl  isobutyl  ketone  (4 
methyl  2 — ^Pentanone) 

4.0  Interferences 

4.1  Material  eluting  at  or  near  the 
hexane  and/or  the  IS  will  cause 
erroneous  results.  Prior  to 
extraction,  solvent  blanks  must  be 
analyzed  to  confirm  the  absence  of 
interfering  peaks. 

5.0  Safety 

5.1  Review  Material  Safety  Data  Sheets 
of  the  chemicals  used  in  this 
method. 
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6.0  Equipment  and  Supplies 

6.1  4  oz  round  glass  jar  with  a  wide 
mouth  screw  cap  lid. 

6.2  Vacuum  oven. 

6.3  50  mi  pipettes. 

6.4  A  gas  chromatograph  with  an  auto 
sampler  and  a  50  meter,  0.53  ID. 
methyl  silicone  column  with  5 
micron  phase  thickness. 

6.5  Shaker,  large  enough  to  hold  10,  4 
oz.  jars. 

6.6  1000  and  4000  ml  volumetric 
flasks. 

6.7  Electronic  integrator  or  equivalent 
data  system. 

6.8  GC  autosampler  vials. 

6.9  50  uL  syringe. 

7.0  Reagents  and  Standards 

7.1  Reagent  grade  Methyl-Iso-Butyl- 
Ketone  (MIBK) 

7.2  n-heptane,  99%  +  purity 

7.3  n-hexane,  99%  +  purity 

8.0  Sample  Collection 

8.1  Trap  a  sample  of  the  EPDM  crumb 
slurry  in  the  sampling  apparatus. 
Allow  the  crumb  slurry  to  circulate 
through  the  sampling  apparatus  for 
5  minutes;  then  close  off  the  values 
at  the  bottom  and  top  of  the 
sampling  apparatus,  trapping  the 
crumb  slurry.  Run  cooling  water 
through  the  water  jacket  for  a 
minimum  of  30  minutes.  Expel  the 
cooled  crumb  slurry  into  a  sample 
catching  basket.  If  the  crumb  does 
not  fall  by  gravity,  force  it  out  with 
demineralized  water  or  nitrogen. 
Send  the  crumb  slurry  to  the  lab  for 
analysis.  « 

9.0  Quality  Control 

9.1  The  Royalene  crumb  sample  is 
extracted  three  times  with  MIBK 
containing  an  internal  standard. 
The  hexane  from  each  extraction  is 
added  together  to  obtain  a  total 
hexane  content.  The  percent  hexane 
in  the  first  extraction  is  then 
calculated  and  used  as  the  recovery 
factor  for  the  analysis. 

9.2  Follow  this  test  method  through 
section  11.4  of  the  method.  After 
removing  the  sample  of  the  first 
extraction  to  be  run  on  the  gas 
chromatograph,  drain  off  the 
remainder  of  the  extraction  solvent, 
retaining  the  crumb  sample  in  the 
sample  jar.  Rinse  the  crumb  with 
demineralized  water  to  remove  any 
MIBK  left  on  the  surface  of  the 
cnunb.  Repeat  the  extraction 
procedure  with  fresh  MIBK  with 
internal  standard  two  more  times. 

9.3  After  the  third  extraction,  proceed 
to  section  11.5  of  this  method  and 

.obtain  the  percent  hexane  in  each 
extraction.  Use  the  sample  weight 


obtained  in  section  12.1  of  this 
method  to  calculate  the  percent 
hexane  in  each  of  the  extracts. 

9.4  Add  the  percent  hexane  obtained 
from  the  three  extractions  for  a  total 
percent  hexane  in  the  sample. 

9.5  Use  the  following  equations  to 
determine  the  recovery  factor  (R): 

%  Recovery  of  the  first  extraction=(% 
hexane  in  the  first  extract/total  % 
hexane  )xl  00 

Recovery  Factor  (R)=(%  Hexane 

Recovered  in  the  first  extract)/100 

10.0  Calibration 

10.1  Preparation  of  Internal  Standard 
(IS)  solution: 

Accuracy  weigh  30  grams  of  n- 
heptane  into  a  1000  ml  volumetric 
flask.  Dilute  to  the  mark  with 
reagent  grade  MIBK.  Label  this 
Solution  "A".  Pipette  100  mis.  of 
Solution  A  into  a  4  liter  volumetric 
flask.  Fill  the  flask  to  the  mark  with 
reagent  MIBK.  Label  this  Solution 
"B".  Solution  "B"  will  have  a 
concentration  of  0.75  mg/ml  of 
heptane. 

10.2  Preparation  of  Hexane  Standard 
Solution  (HS): 

Using  a  50  uL  syringe,  weigh  by  difference. 
20  mg  of  n-hexane  into  a  50  ml  volumetric 
flask  containing  approximatety  40  ml  of 
Solution  B.  Fill  the  flask  to  the  marit  vvlth 
Solution  B  and  mix  vveli. 

10.3  Conditions  for  GC  analysis  of 
standards  and  samples: 

Temperature: 

Initial=40  °C 

Final=150  "C 

Injector=160  "C 

Detector=280  °C 

Program  Rate=5.0  °C/min 

Initial  Time=5  minutes  Final  Time=6 

minutes 
Flow  Rate=5.0  ml/min 
Sensitivity=detector  response  must  be 

adjusted  to  keep  the  hexane  and  IS 

on  scale. 

10.4  Fill  an  autosampler  vial  with  the 
HS,  analyze  it  three  times  and 
calculate  a  Hexane  Relative 
Response  Factor  (RF)  as  follows: 

RF=(A,s  X  Chs  X  Phs)/(Ahs  x  C,s  x  P^) 

Where: 

A  is=Area  of  IS  peak  (Heptane) 

AHs=Area  of  peak  (Hexane  Standard) 

CHs=Mg  of  Hexane/50  ml  HS 

Cis=Mg  of  Heptane/50  ml  IS  Solution  B 

Pis=Piirity  of  the  IS  n-heptane 

FHs=Purity  of  the  HS  n-hexane 

11.0  Procedure 

11.1  Weight  1 0  grams  of  wet  crumb 
into  a  tared  (Wl),  wide  mouth  4  oz. 
jar. 

11.2  Pipette  50  ml  of  Solution  B  into 
the  jar  with  the  wet  crumb  rubber. 


11.3  Screw  the  cap  on  tightly  and 
place  it  on  a  shaker  for  4  hours. 

11.4  Remove  the  sample  from  the 
shaker  and  fill  an  autosampler  vial 
with  the  MIBK  extract. 

11.5  Analyze  the  sample  two  times. 

11.6  Analyze  the  HS  twice,  followed 
by  the  samples.  Inject  the  HS  twice 
at  the  end  of  each  10  samples  or  at 
the  end  of  the  run. 

12.0  Calculations 

12.1  Drain  off  the  remainder  of  the 
MIBK  extract  frtjm  the  polymer  in 
the  4  oz.  jar.  Retain  all  the  polymer 
in  the  jar.  Place  the  uncovered  jar 
and  polymer  in  a  heated  vacuum 
oven  until  the  polymer  is  dry. 
Reweigh  the  jar  and  polymer  (W2) 
and  calculate  the  dried  sample 
weight  of  the  polymer  as  follows: 

Dried  SW=W2— Wl  (2) 

12.2  Should  the  polymer  be  oil 
extended,  pipette  10  ml  of  the 
MIBK  extract  into  a  tared 
evaporating  dish  (Wl)  and 
evaporate  to  dryness  on  a  steam 
plate. 

Reweigh  the  evaporating  dish 
containing  the  extracted  oil  (W2). 
Calculate  the  oil  content  of  the  polymer 
as  follows: 

Gram  of  oil  extracted  =5  (W2— Wl)    (3) 
%  Hexane  in  polymer=(A,  X  RF  X  Cis 

X  P,s)/(A,s  X  SW)    (4) 
Where: 

As= Area  cf  sample  hexane  sample  peak. 
Ais=Area  of  IS  pdhk  in  sample. 
Cis=Concentration  of  IS  in  50  ml. 
Pis=Purity  of  IS. 
SW= Weight  of  dried  rubber  after 

extraction.  (For  oil  extended 

polymer,  the  amount  of  oil 

extracted  is  added  to  the  dry  rubber 

weight). 
%  Corrected  Hexane=(%  Hexane  in 

Polymer)/R  (5j 
R=Recovery  factor  determined  in 

section  9  of  this  method. 

13.0  Method  Performance 

13.1  Performance  must  be  determined 
(1)      for  each  sample  type  by  following 

the  procedures  in  section  9  of  this 
method. 

14.0  Waste  Generation 

14.1  Waste  generation  should  be 
minimized  where  possible. 

15.0  Waste  Management 

15.1  All  waste  shall  be  handled  in 
accordance  with  Federal  and  State 
environmental  regulations. 

16.0    References 

(Reserved) 


METHOD  312A— DETERMINATION 
OF  STYRENE  IN  LATEX  STYRENE- 
BUTADIENE  RUBBER.  THROUGH 
GAS  CHROMATOGRAPHY 

1.     Scope  and  Application 

1.1  This  method  describes  a  procedure 
for  determining  parts  per  million 
(ppm)  styrene  monomer  (CAS  No. 
10O-42-5)  in  aqueous  samples, 
including  latex  samples  and  styrene 
stripper  water. 

1.2  The  sample  is  separated  in  a  gas 
chromatograph  equipped  with  a 
packed  coliunn  and  a  flame 
ionization  detector. 

2.0  Summary  of  Method 

2.1  This  method  utilizes  a  packed 
column  gas  chromatograph  with  a 
flcune  ionization  detector  to 
determine  the  concentration  of 
residual  styrene  in  styrene 
butadiene  rubber  (SBR)  latex 
samples. 

3.0  Definitions 

3.1  The  definitions  are  included  in  the 
text  as  needed. 

4.0  Interferences 

4.1  In  order  to  reduce  matrix  effects 
and  emulsify  the  styrene,  similar 
styrene  free  latex  is  added  to  the 
internal  standard.  There  are  no 
known  interferences. 

4.2  The  operating  parameters  are 
selected  to  obtain  resolution 
necessary  to  determine  styrene 
monomer  concentrations  in  latex. 

5.0  Safety 

5.1  It  is  the  responsibility  of  the  user 
of  this  procedure  to  establish 
appropriate  safety  and  health 
practices. 

6.0  Equipment  and  Supplies 

6.1  Adjustable  bottie-top  dispenser,  set 
to  deliver  3  ml.  (for  internal 
standard),  Brinkmann  Dispensette, 
or  equivalent. 

6.2  Pipettor,  set  to  10  ml.,  Oxford    . 
Macro-set,  or  equivalent. 

6.3  Volumetric  flask.  100-ml.  with 
stopper. 

6.4  Hewlett  Packard  Model  5710A 
dual  channel  gas  chromatograph 
equipped  with  flame  ionization 
detector. 

6.4.1  11  ft  X  Vb  in.  stainless  steel 
column  packed  with  10%  TCEP  on 
100/120  mesh  Chromosorb  P.  or 
equivalent 

6.4.2  Perkin  Elmer  Model  023  strip 
chart  recorder,  or  equivalent. 

6.5  Helium  carrier  gas.  zero  grade. 

6.6  Liquid  syringe,  25-(U. 


6.7     Digital  MicroVAX  3100  computer 
with  VG  Multichrom  software,  or 
equivalent  data  handling  system. 

6.6  Wire  Screens,  circular,  70-mm,  80- 
mesh  diamond  weave. 

6.7  DEHA— (N,N-Diethyl 

hydroxy lamine),  97+%  purity.  CAS 
No.  3710-84-7 

6.8  p-Dioxane,  CAS  No.  123-91-1 

7.0  Reagents  and  Standards 

7.1  Internal  standard  preparation. 
7.1.1     Pipette  5  ml  p-dioxane  into  a 

1000-ml  volumetric  flask  and  fill  to 
the  mark  with  distilled  water  and 
mix  thoroughly. 

7.2  Calibration  solution  preparation. 

7.2.1  Pipette  10  ml  styrene-fr«e  latex 
(eg:  NBR  latex)  mto  a  100-ml 
voliunetric  flask. 

7.2.2  Add  3  ml  internal  standard 
(section  7.1.1  of  this  method). 

7.2.3  Weigh  exactiy  lOjil  fresh  styrene 
and  record  the  weight. 

7.2.4  Inject  the  styrene  into  the  flask 
and  mix  well. 

7.2.5  Add  2  drops  of  DEHA.  fiU  to  the 
mark  with  water  and  mix  well 
again. 

7.2.6  Calculate  concentration  of  the 
calibration  solution  as  follows: 

mg/1  styrene=(mg  styrene  added )/0.1  L 

8.0  Sample  Collection,  Preservation, 
and  Storage 

8.1  A  representative  SBR  emulsion 
sample  should  be  caught  in  a  clean, 
dry  6-oz.  teflon  lined  glass 
container.  Close  it  properly  to 
assure  no  sample  leakage. 

8.2  The  container  should  be  labeled 
with  sample  identification,  date  and 
time. 

9.0  Quality  Control 

9.1  The  instrument  is  calibrated  by 
injecting  calibration  solution 
(Section  7.2  of  this  method)  five 
times. 

9.2  The  retention  time  for  components 
of  interest  and  relative  response  of 
monomer  to  the  internal  standard  is 
determined. 

9.3  Recovery  efficiency  must  be 
determined  once  for  each  sample 
type  and  whenever  modifications 
are  made  to  the  method. 

9.3.1  A  set  of  six  latex  samples  shall  be 
collected.  Two  samples  shall  be 
prepared  for  analysis  from  each 
sample.  Each  sample  shall  be 
analyzed  in  duplicate. 

9.3.2  The  second  set  of  six  latex 
samples  shall  be  analyzed  in 
duplicate  before  spiking  each 
sample  with  approximately  1000 
ppm  styrene.  The  spiked  samples 
shall  be  analyzed  in  duplicate. 


9.3.3  For  each  hydrocarlran,  calculate 
the  average  recovery  efficiency  (R) 
using  the  following  equations: 

where: 

R=i;(R„)/6 

where: 

Rn=(Cns-Cv)/S„ 

n=sample  number 
Cns=concentration  of  compound 

measured  in  spiked  sample  number 

n. 
Cou=  concentration  «f  compound 

measured  in  unspiked  sample 

number  n. 
Sn=theoretical  concentration  of 

compound  spiked  into  sample  n. 

9.3.4  A  value  of  R  between  0.70  and 
1.30  is  acceptable. 

9.3.5  R  is  used  to  correct  all  reported 
results  for  each  compound  by 
dividing  the  measured  results  of 
each  compound  by  the  R  for  that 
compound  for  the  same  sample 
type. 

10.0  Calibration  and  Instrument 
Settings 

10.1  Injection  port  temperature,  250*^1:. 

10.2  Oven  temperature.  110"C, 
isothermal. 

10.3  Carrier  gas  flow,  25  cc/min. 

10.4  Detector  temperature,  250"C 

10.5  Range,  IX. 

11.0  Procedure 

11.1  Turn  on  recorder  and  adjust 
baseline  to  zero. 

11.2  Prepare  sample. 

11.2.1  For  latex  samples,  add  3  ml 
Internal  Standard  (section  7.1  of 
this  method)  to  a  100-ml  volumetric 
flask.  Pipet  10  ml  sample  into  the 
flask  using  the  Oxford  pipettor. 
dilute  to  the  100-ml  marie  with 
water,  and  shake  well. 

11.2.2  For  water  samples,  add  3  ml 
Internal  Standard  (section  7.1  of 
this  method)  to  a  100-ml  volumetric 
flask  and  fill  to  the  mark  with 
sample.  Shake  well. 

11.3  Flush  syringe  with  sample. 

11.4  Carefully  inject  2  )il  of  sample 
into  the  gas  chromatograph  column 
injection  port  and  press  the  start 
button. 

1 1.5  When  the  run  is  complete  the 
computer  will  print  a  report  of  the 
analysis. 

12.0  Data  Analysis  and  Calculation 

12.1  For  samples  that  are  prepared  as 
in  section  11.2.1  of  this  method: 

ppm  styrene  =  A  x  D 

Where: 

A  =  "ppm"  readout  from  computer 

D  =  dilution  factor  (10  for  latex  samples) 

12.2  For  samples  that  are  prepared  as 
in  section  11.2.2  of  this  method. 


/ 
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ppm  styrene  is  read  directly  from 
the  computer. 

13.0  Method  Performance 

13.1  This  test  has  a  standard  deviation 
(1)  of  3.3  ppm  at  100  ppm  styrene. 
The  average  Spike  Recovery  from 
six  samples  at  1000  ppm  Styrene 
was  96.7  percent.  The  test  method 
was  validated  using  926  ppm 
styrene  standard.  Six  analysis  of  the 
same  standard  provided  average 
97.7  percent  recovery.  Note:  These 
are  example  recoveries  and  do  not 
replace  quality  assurance 
procedures  in  this  method. 

14.0  Pollution  Prevention 

14.1  Waste  generation  should  be 
minimized  where  possible.  Sample 
size  should  be  an  amount  necessary 
to  adequately  run  the  analysis. 

15.0  Waste  Management 

15.1  All  waste  shall  be  handled  in 
accordance  with  Federal  and  State 
environmental  regulations. 

16.0  References  and  Publications 

16.1  40  CFR  63  Appendix  A— Method 
301  Test  Methods  Field  Validation 
of  Pollutant  Measurement 

16.2  DSM  Copolymer  Test  Method  T- 
3060.  dated  October  19. 1995, 
entitled:  Determination  of  Residual 
Styrene  in  Latex,  Leonard,  CD., 
Vora.  N.M.ef  al 

METHOD  312B— DETERMINATION  OF 
RESIDUAL  STYRENE  IN  STYRENE- 
BUTADIENE  (SBR)  RUBBER  LATEX 
BY  CAPILLARY  GAS 
CHROMATOGRAPHY 

1.0  Scope 

1.1  This  method  is  applicable  to  SBR 
latex  solutions. 

1.2  This  method  quantitatively 
determines  residual  styrene 
concentratioiu  in  SBR  latex 
solutions  at  levels  from  80  to  1200 
ppm. 

2.0  Principle  of  Method 

2.1  A  weighed  sample  of  a  latex 
solution  is  coagulated  with  an  ethyl 
alcohol  (EtOH)  solution  containing 
a  specific  amount  of  alpha-methyl 
styrene  (AMS)  as  the  internal 
standard.  The  extract  of  this 
coagulation  is  then  injected  into  a 
gas  chromatograph  and  separated 
into  individual  components. 
Quantification  is  achieved  by  the 
method  of  internal  standardization. 

3.0  Definitions 

3.1  The  definitions  are  included  in  the 
text  as  needed. 


4.0    Interferences 
(Reserved) 

5.0  Safety 

5.1  This  method  may  involve 
hazardous  materials,  operations, 
and  equipment.  This  method  does 
not  purport  to  address  all  of  the 
safety  problems  associated  with  its 
use.  It  is  the  responsibility  of  the 
user  of  this  method  to  establish 
appropriate  safety  and  health 
practices  and  determine  the 
applicability  of  regulatory 
limitations  prior  to  use. 

6.0  Equipment  and  Supplies 

6.1  Analytical  balance.  160  g  capacity, 
and  0.1  mg  resolution 

6.2  Bottles,  2-oz  capacity,  with  poly- 
cap  screw  lids 

6.3  Mechanical  shaker 

6.4  Sjrringe,  10-ul  capacity 

6.5  Gas  chromatograph,  Hewlett 
Packard  model  5890A,  or 
equivalent,  configiired  with  FID 
with  a  megabore  jet,  splitless 
injector  packed  with  silanized  glass 
wool. 

6.5.1     Establish  the  following  gas 
chromatographic  conditions,  and 
allow  the  system  to  thoroughly 
equilibrate  before  use. 

Injection  technique  =  Splitless 

Injector  temp>eratiue  =  225  deg  C 

Oven  temperature  =  70  deg  C 
(isothermal) 

Detector:  temperature  =  300  deg  C 

range  =  5 

attenuation  =  0 

Carrier  gas:  helium  =  47  ml/min 

Detector  gases:  hydrogen  =  30  ml/min 

air  =  270  ml/min 

make-up  =  0  ml/min 

Analysis  time:  =  3.2  min  at  the  specified 
carrier  gas  flow  rate  and  colunm 
temperature. 

6.6  Gas  chromatographic  column,  DB- 
1,  30  M  X  0.53  ID,  or  equivalent, 
with  a  1.5  micron  film  thickness. 

6.7  Data  collection  system,  Perkin- 
Elmer/Nelson  Series  Tuifaochrom  4 
Series  900  Interface,  or  equivalent. 

6.8  Pipet,  automatic  dispensing,  50-ml 
capacity,  and  2-liter  reservoir. 

6.9  Flasks,  volumetric,  class  A,  100-ml 
and  1000-ml  capacity. 

6.10  Pipet,  volumetric  delivery,  10-ml 
capacity,  class  A. 

7.0  Chemicals  and  Reagents 

CHEMICALS: 

7.1  Styrene,  C8H8,  9»*%.  CAS  100- 
42-5 

7.2  Alpha  methyl  styrene,  C9H10, 
99%.  CAS  98-83-9 

7.3  Ethyl  alcohol,  C2H50H,  denatured 
formula  2B.  CAS  64-1 7-5 


REAGENTS: 

7.4  Internal  Standard  Stock  Solution: 
5.0  mg/ml  AMS  in  ethyl  alcohol. 

7.4.1  Into  a  100-ml  volumetric  flask, 
weigh  0.50  g  of  AMS  to  the  nearest 
0.1  mg. 

7.4.2  Dilute  to  the  mark  with  ethyl 
alcohol.  This  solution  will  contain 
5.0  mg/ml  AMS  in  ethyl  alcohol 
and  will  be  labeled  the  AMS 
STOCK  SOLUTION. 

7.5  internal  Standard  Working 
Solution:  2500  ug/50  ml  of /VMS  in 
ethyl  alcohol. 

7.5.1  Using  a  10  ml  volumetric 
pipet,  quantitatively  transfer  10.0 
ml  of  the  AMS  STOCK  SOLUTION 
into  a  1000-ml  volumetric  flask. 

7.5.2  Dilute  to  the  mark  with  ethyl 
alcohol.  This  solution  will  contain 
2500  ug/50ml  of  AMS  in  ethyl 
alcohol  and  will  be  labeled  the 
AMS  WORKING  SOLUTION. 

7.5.3  Transfer  the  AMS  WORKING 
SOLUTION  to  the  automatic 
dispensing  pipet  reservoir. 

7.6  Styrene  Stock  Solution:  5.0  mg/ml 
styrene  in  ethyl  alcohol. 

7.6.1  Into  a  100-ml  volumetric  flask, 
weigh  0.50  g  of  styrene  to  the 
nearest  0.1  mg. 

7.6.2  Dilute  to  the  mark  with  ethyl 
alcohol.  This  solution  will  contain 
5.0  mg/ml  styrene  in  ethyl  alcohol 
and  will  be  labeled  the  STYRENE 
STOCK  SOLUTION. 

7.7  Styrene  Working  Solution:  5000 
ug/10  ml  of  styrene  in  ethyl  alcohol. 

7.7.1  Using  a  10-ml  volumetric 
pipet,  quantitatively  transfer  10.0 
ml  of  the  STYRENE  STOCK 
SOLUTION  into  a  100-ml 
volumetric  flask. 

7.7.2  Ehlute  to  the  mark  with  ethyl 
alcohol.  This  solution  will  contain 
5000  ug/10  ml  of  styrene  in  ethyl 
alcohol  and  will  be  labeled  the 
STYRENE  WORKING  SOLUTION. 

8.0  Sample  Collection,  Preservation 
and  Storage 

8.1  Label  a  2-oz  sample  poly-cap  lid 
with  the  identity,  date  and  time  of 
the  sample  to  be  obtained. 

8.2  At  the  sample  location,  open 
sample  valve  for  at  least  15  seconds 
to  ensure  that  the  sampling  pipe  has 
been  properly  flushed  with  fresh 
sample. 

8.3  Fill  the  sample  jar  to  the  top  (no 
headspace)  with  sa^^}le,  then  cap  it 
tighUy. 

8.4  Deliver  sample  to  the  Laboratory 
for  testing  within  one  hour  of 
sampling. 

8.5  Laboratory  testing  will  be  done 
within  two  hours  of  the  sunpling 
time. 

8.6  No  special  stor^e  conditions  are 
required  unless  the  storage  time 


IMI 


exceeds  2  hours  in  which  case 
refrigeration  of  the  sample  is 
recommended. 

9.0  Quality  Control 

9.1  For  each  sample  type,  12  samples 
of  SBR  latex  shall  be  obtained  from 
the  process  for  the  recovery  study. 
Half  the  vials  and  caps  shall  be 
tared,  labeled  "spiked",  and 
numbered  1  through  6.  The  other 
vials  are  labeled  "unspiked"  and 
need  not  be  tared,  but  are  also 
numbered  1  through  6. 

9.2  The  six  vials  labeled  "spiked" 
shall  be  spiked  with  an  amount  of 
styrene  to  approximate  50%  of  the 
solution's  expected  residual  styrene 
level. 

9.3  The  spiked  samples  shall  be 
shaken  for  several  hours  and 
allowed  to  cool  to  room 
temperature  before  analysis. 

9.4  The  six  samples  of  imspiked 
solution  shall  be  coagulated  and  a 
mean  styrene  value  shall  be 
determined,  along  with  the 
standard  deviation,  and  the  percent 
relative  standard  deviation. 

9.5  The  six  samples  of  the  spiked 
solution  shall  be  coagulated  and  the 
results  of  the  analyses  shall  be 
determined  using  the  following 
equations: 

M^M,-M„ 
R=MyS 

where: 

Mu=Mean  value  of  styrene  in  the 

unspiked  sample 
M,=Measured  amount  of  styrene  in  the 

spiked  sample 
MH=Measured  amount  of  the  spiked 

compound 
S=Amount  of  styrene  added  to  the  . 

spiked  sample 
R=Fraction  of  spiked  styrene  recovered 

9.6  A  value  of  R  between  0.70  and  1.30 
is  acceptable. 

9.7  R  is  used  to  correct  all  reported 
results  for  each  compound  by 
dividing  the  measured  results  of 
each  compound  by  the  R  for  that 
compound  for  the  same  sample 
type.  » 

20.0  Calibration 

10.1  Using  a  10-ml  volumetric  pipet, 
quantitatively  transfier  10.0  ml  of 
the  STYRENE  WORKING 
SOLUTION  (section  7.7.2  of  this 
method)  into  a  2-oz  bottie. 

10.2  Using  the  /VMS  WORKING 
SOLUTION  equipped  with  the 
automatic  dispensing  pipet  (section 
7.5.3  of  this  method),  transfer  50.0 
ml  of  the  internal  standard  solution 
into  the  2-oz  bottie. 

10.3  Cap  the  2-oz  bottie  and  swirl. 
This  is  the  calibration  standard. 


which  contains  5000  ^g  of  styrene 
and  2500  jig  of  AMS. 

10.4  Using  the  conditions  prescribed 
(section  6.5  of  this  method), 
chromatograph  1  ^1  of  the 
calibration  standard. 

10.5  Obtain  the  peak  areas  and 
calculate  the  relative  response 
factor  as  described  in  the 
calculations  section  (section  12.1  of 
this  method). 

11.0  Procedure 

11.1  Into  a  tared  2-oz  bottie,  weigh 
10.0  g  of  latex  to  the  nearest  0.1  g. 

11.2  Using  die  /VMS  WORKING 
SOLUTION  equipped  with  the 
automatic  dispensing  pipet  (section 
7.5.3  of  this  method),  transfer  50.0 
ml  of  the  internal  standard  solution 
into  the  2-oz  bottie. 

11.3  Cap  the  bottie.  Using  a 
mechanical  shaker,  shake  the  bottie 
for  at  least  one  minute  or  until 
coagulation  of  the  latex  is  complete 
as  indicated  by  a  clear  solvent. 

11.4  Using  the  conditions  prescribed 
(section  6.5  of  this  method), 
chromatograph  1  ul  of  the  liquor. 

11.5  Obtain  the  peak  areas  and 
calculate  the  concentration  of 
styrene  in  the  latex  as  described  in 
the  calculations  section  (Section 
12.2  of  this  method). 

12.0  Calculations 

12.1  Calibration: 
RF=(W,xA„)  /  (WuxA,) 
where: 

RF=the  relative  response  factor  for 

styrene 
W,=the  weight  (ug)  of  styrene 
Ais=the  area  of  AMS 
•  W«=tiie  weight  (ug)  of  /VMS 
Ax=the  area  of  styrene 

12.2  Procedure: 
ppm«y„»e=(A.RFxWu)  /  (A^xW.) 
where: 

ppmstyrene=parts  per  million  of  styrene  in 

the  latex 
Ax=the  area  of  styrene 
RF=the  response  factor  for  styrene 
Wis=the  weight  (ug)  of  AMS 
Ais=the  area  of  AMS 
Ws=the  weight  (g)  of  the  latex  sample 

12.3  Correct  for  recovery  (R)  as 
determined  by  section  9.0  of  this 
method.  ' 

13.0  Precision 

13.1  Precision  for  the  method  was 
determined  at  the  80, 144,  590,  and 
1160  ppm  levels.  The  standard 
deviations  were  0.8, 1.5,  5  and  9 
ppm  respectively.  The  percent 
relative  standard  deviations 
(%RSD)  were  1%  or  less  at  all 
levels.  Five  degrees  of  freedom  were 


used  for  all  precision  data  except  at 
the  80  ppm  level,  where  nine 
degrees  of  freedom  were  used.  Note: 
These  are  example  results  and  do 
not  replace  quality  assurance 
procedures  in  this  method. 

14.0  Pollution  Prevention 

14.1  Waste  generation  should  be 
minimized  where  possible.  Sample 
size  should  be  an  amount  necessary 
to  adequately  run  the  analysis. 

15.0  Waste  Management 

15.1  Discard  liquid  chemical  waste 
into  the  chemical  waste  drum. 

15.2  Discard  latex  sample  waste  into 
the  latex  waste  drum. 

15.3  Discard  polymer  waste  into  the 
polymer  waste  container. 

16.0  References 

16.1  This  method  is  based  on 
Goodyear  Chemical  Division  Test 
Method  E-689. 

METHOD  312C-^ETERMINATION  OF 
RESIDUAL  STYRENE  IN  SBR  LATEX 
PRODUCED  BY  EMULSION 
POLYMERIZATION 

1.0  Scope 

1.1  This  method  is  applicable  for 
determining  the  amount  of  residual 
styrene  in  SBR  latex  as  produced  in 
the  emulsion  polymerization 
process. 

2.0  Principle  of  Method 

2.1  A  weighed  sample,  of  latex  is 
coagulated  in  2-propanol  which 
contains  alpha-methyl  styrene  as  an 
Internal  Standard.  The  extract  from 
the  coagulation  will  contain  the 
alpha-methyl  styrene  as  the  Internal 
Standard  and  the  residual  styrene 
bova  the  latex.  The  extract  is 
analyzed  by  a  Gas  Chromatograph. 
Percent  styrene  is  calculated  by 
relating  the  area  of  the  styrene  peak 
to  the  area  of  the  Internal  Standard 
peak  of  known  concentration. 

3.0  Definitions 

3.1  The  definitions  are  included  in  the 
text  as  needed. 

4.0    Interferences 

(Reserved) 

5.0  Safety 

5.1  When  using  solvents,  avoid  contact 
with  skin  and  eyes.  Wear  hand  and 
eye  protection.  Wash  thoroughly 
after  use. 

5.2  Avoid  overexposiue  to  solvent 
vapors.  Handle  only  in  well 
ventilated  areas. 
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6.0  Equipment  and  Supplies 

6.1  Gas  Chromatogmph — Hewlett 
Packard  5890.  Series  II  with  Qame 
ionization  detector,  or  equivalent. 

Column— HP  19095F-123,  30m  x 
O.SSmm,  or  equivalent.  Substrate 
HP  FFAP  (cross-linked)  film 
thickness  1  micrometer.  Class 
injector  port  liners  with  silanized 
glass  wool  plug. 

Integrator— HP  3396,  Series  II,  or 
equivalent. 

6.2  Wrist  action  shaker 

6.3  Automatic  disp>enser 

6.4  Automatic  pipet,  calibrated  to 
deliver  5.0  ±0.01  grams  of  latex 

6.5  Four-ounce  wide-mouth  bottles 
with  foil  lined  lids 

6.6  Crimp  cap  vials.  2ml,  teflon  lined 
septa 

6.7  Disposable  pipets 

6.8  Qualitative  filter  paper 

6.9  Cap  crimper 

6.10  AJialytical  balance 

6.11  10ml  pipette 

6.12  Two- inch  funnel 

7.0  Reagents  and  Standards 

7.1  2-Propanol  (HP2C  grade) 

7.2  Alpha  methyl  styrene  (99+% 
piuity) 

7.3  Styrene  (99+%  purity) 

7.4  Zero  air 

7.5  Hydrogen  (chromatographic  grade) 

7.6  Helium 

7.7  Internal  Standard  preparation 

7.7.1  Weigh  5.000-5.005  grams  of 
alpha-methyl  styrene  into  a  100ml 
volumetric  flask  and  bring  to  mark 
with  2-propanol  to  make  Stock  "A" 
Solution. 

Note:  Shelf  life— «  months. 

7.7.2  Pipette  10ml  of  Stock  "A" 
Solution  into  a  100ml  volumetric 
flask  and  bring  to  mark  with  2- 
propanol  to  prepare  Stock  "B" 
Solution. 

7.7.3  Pipette  10ml  of  the  Stock  "B" 
solution  to  a  1000ml  volumetric 
flask  and  bring  to  the  mark  with  2- 
propanol.  This  will  be  the  Internal 
Standard  Solution  (0.00005  grams/ 
ml). 

7.8  Certification  of  Internal  Standard — 
Each  batch  of  Stock  "B"  Solution 
will  be  certified  to  confirm 
concentration. 

7.8.1     Prepare  a  Standard  Styrene 
Control  Solution  in  2-propanol  by 
the  following  method: 

7.8. 1 . 1  Weigh  5 .000  ±.005g  of 
stjrrene  to  a  100ml  volumetric  flask 
and  fill  to  mark  with  2-prof>anol  to 
make  Styrene  Stock  "A"  Solution. 

7.8.1.2  Pipette  10ml  of  Styrene  Stock 
"A"  Solution  to  a  100ml  volumetric 
flask  and  fill  to  mark  with  2- 
propanol  to  make  Styrene  Stock 


"B"  Solution. 
,7.8.1.3     Pipette  10ml  of  Styrene  Stock 
"B"  soluion  to  a  250ml  volumtric 
flask  and  fill  to  mark  wtih  2- 
propanol  to  make  the  Certification 
Solution. 
7.8.2     Certify  Alpha-Methyl  Styrene 
Stock  "B"  Solution. 

7.8.2.1  Pipette  5ml  of  the 
Certification  Solution  and  25ml  of 
the  Alpha  Methyl  Styrene  Internal 
Standard  Solution  to  a  4-oz.  botUe, 
cap  and  shake  well. 

7.8.2.2  Analyze  the  resulting 
mixture  by  GC  using  the  residual 
styrene  method.  (11.4-11.6  of  this 
method) 

7.8.2.3  Calculate  the  weight  of  alpha 
methyl  styrene  present  in  the  25ml 
aliquat  of  the  new  Alpha  Methyl 
Styrene  Standard  by  the  following 
equation: 

W.  =  F.xWu(A./A„) 

Where 

A,  =  Peak  area  of  alpha  methyl  styrene 

A„  =  Peak  area  of  styrene 

W,  =  Weight  of  alpha  methyl  styrene 

W„  =  Weight  of  styrene  (.00100) 

F.  =  Analyzed  response  factor  =  1 

The  Alpha  Methyl  Styrene  Stock 
Solution  used  to  prepare  the  Internal 
Standard  Solution  may  be  considered 
certified  if  the  weight  of  alpha  methyl 
styrene  analyzed  by  this  method  is 
within  the  range  of  .00121g  to  .00129g. 

8.0  Sampling 

8. 1  Collect  a  latex  sample  in  a  capped 
container.  Cap  the  botUe  and 
identify  the  sample  as  to  location 
and  time. 

8.2  Deliver  sample  to  Laboratory  for 
testing  within  one  hour. 

8.3  Laboratory  will  test  within  two 
hours. 

8.4  No  special  storage  conditions  are 
required. 

9.0  Quality  Control 

9.1  The  laboratory  is  required  to 
operate  a  formal  quality  control 
program.  This  consists  of  an  initial 
demonstration  of  the  capability  of 
the  method  as  well  as  ongoing 
analysis  of  standards,  blanks,  and 
spiked  samples  to  demonstrate 
continued  performance. 

9.1.1  When  the  method  is  first  set 
up,  a  calibration  is  run  and  the 
recovery  efficiency  for  each  type  of 
sample  must  be  determined. 

9.1.2  If  new  types  of  samples  are 
being  analyzed,  then  recovery 
efficiency  for  each  new  type  of 
sample  must  be  determined.  New 
type  includes  any  change,  such  as 
polymer  type,  physical  form  or  a 
significant  change  in  the 


composition  of  the  matrix. 
9.2     Recovery  efficiency  must  be 
determined  once  for  each  sample 
type  and  whenever  modifications 
are  made  to  the  method. 

9.2.1  In  determining  the  recovery 
efficiency,  the  quadruplet  sampling 
system  shall  be  used.  Six  sets  of 
samples  (for  a  total  of  24)  shall  be 
taken.  In  each  quadruplet  set,  half 
of  the  samples  (two  out  of  the  four) 
shall  be  spiked  with  styrene. 

9.2.2  Prepare  the  samples  as  described 
in  section  8  of  this  method.  To  the 
vials  labeled  "spiked",  add  a 
known  amount  of  styrene  that  is 
expected  to  be  present  in  the  latex. 

9.2.3  Run  the  spiked  and  unspiked 
samples  in  the  normal  manner. 
Record  the  concentrations  of 
styrene  reported  for  each  jjair  of 
spiked  and  unspiked  samples  with 
the  same  vial  number. 

9.2.4  For  each  hydrocarbon,  calculate 
the  average  recovery  efficiency  (R) 
using  the  following  equation: 

Where:  n  =  sample  number 

R«=(M.-M«)/S 

Mt=total  mass  of  compound  (styrene) 

measiu^  in  spiked  sample  (pg) 
Ma=total  mass  of  compound  (styrene) 

measured  in  unspiked  sample  ()ig) 
S=theoreticai  mass  of  compound 

(styrene)  spiked  into  sample  (pg) 
R=fraction  of  spiked  compound 

(styrene)  recovered 

9.2.5  A  different  R  value  should  be 
obtained  for  each  sample  type.  A 
value  of  R  between  0.70  and  1.30  is 
acceptable. 

9.2.6  R    is  used  to  correct  all  reported 
results  for  each  compound  by 
dividing  the  measured  results  of 
each  compound  by  the  R  for  that 
compound  for  the  same  sample 
type. 

10.0  Calibration     .. 

A  styrene  control  sample  will  be 
tested  weekly  to  confirm  the  FID 
response  and  calibration. 

10.1  Using  the  Styrene  Certification 
Solution  prepared  in  7.8.1,  perform 
test  analysis  as  described  in  7.8.2 
using  the  equation  in  7.8.2.3  to 
calculate  results. 

10.2  Calculate  the  weight  of  styrene  in 
the  styrene  control  sample  using  the 
following  equation: 

W«y=(F.XA„yXW„)A„ 

The  instrument  can  be  considered 
calibrated  if  the  weight  of  the  styrene 
analyzed  is  within  range  of  0.00097 — 
0.00103gm8. 


11.0  Procedure 

11.1  Using  an  auto  pipet,  add  25ml  of 
Internal  Standard  Solution  to  a  4  oz. 
wide-mouth  bottle. 

11.2  Using  a  calibrated  auto  pipet.  add 
5.0  ±  O.Olg  latex  to  the  botUe 
containing  the  25ml  of  Internal 
Standard  Solution. 

11.3  Cap  the  bottie  and  place  on  the 
wrist  action  shaker.  Shake  the 
sample  for  a  minimum  of  five 
minutes  using  the  timer  on  the 
shaker.  Remove  from  shaker. 

11.4  Using  a  disposable  pipet.  fill  the 
2ml  sample  vial  with  the  clear 
alcohol  extract  (If  the  extract  is  not 
clear,  it  should  be  filtered  using  a 
funnel  and.  filter  paper.)  Cap  and 
seal  the  vial. 

11.5  Place  the  sample  in  the 
autosampler  tray  and  start  the  GC 
and  Integrator.  The  sample  will  be 
injected  into  the  GC  by  the  auto- 
injector,  and  the  Integrator  will 
print  the  results. 

11.6  Gas  Chromatogmph  Conditions 
Oven  Temp— 70  'X: 

Injector  Temp— 225  "^ 

Detector  Temp— 275  "C 

Helium  Pressure — 500  KPA 

Column  Head  Pressure — 70  KPA 

Makeup  Gas — 30  ml/min. 

Coliunn— HP  19095F— 123.  30m  x 
0.53mm  Substrate:  HP— FFAP 
(cross-linked)  1  micrometer  film 
thickness 

12.0  Calculations 

12.1  The  integrator  is  programm6d  to 
do  the  following  calculation  at  the 
end  of  the  analysis: 

%Re8idualStyrene=(AxXWiJ/ 

(Ai,XW,)XF,X100 
Where: 

Ax=Peak  area  of  styrene 
Aa=Peak  area  of  internal  standard 
Wx=Weight  of  sample  =  5g 
Wi.=Weight  of  internal  std.  =  0.00125g 
Fx= Analyzed  response  factor  =1.0 

12.2  The  response  factor  is  determined 
by  analyzing  a  solution  of  0.02g  of 
styrene  and  0.02g  of  alpha  methyl 
styrene  in  100ml  of  2-propanol. 
Calculate  the  factor  by  the  following 
equation: 

F.=(W,xAi.V(Wi.xA«) 

Where: 

Wi=Weight  of  styrene 

Ax=Pe8k  area  of  styrene 

Wm= Weight  of  alpha  methyl  styrene 

Aii=Peak  area  of  alpha  methyl  styrene 

13.0  h4ethod  Performance 

13.1  Performance  must  be  determined 
for  each  sample  type  by  following 
the  procediues  in  section  9  of  this 
method. 


14.0  Waste  Generation 

14.1  Waste  generation  should  be 
minimized  where  possible. 

15.0  Waste  Management 

15.1  All  waste  shall  be  handled  in 
accordance  with  Federal  and  State 
environmental  regulations. 

16.0    References 
(Reserved) 

METHOD  313A— DETERMINATION 
OF  RESIDUAL  HYDROCARBONS  IN 
RUBBER  CRUMB 

1 .0    Scope  and  Application 

1.1  This  method  determines  residual 
toluene  and  styrene  in  stripper  crumb  of 
the  of  the  following  types  of  rubber 
polybutadiene  (PBR)  and  styrene/ 
butadiene  rubber  (SBR),  botii  derived 
from  solution  polymerization  processes 
that  utilize  toluene  as  the 
polymerization  solvent. 

1.2  The  method  is  applicable  to  a 
wide  range  of  concentrations  of  toluene 
and  styrene  provided  that  calibration 
standards  cover  the  desired  range.  It  is 
applicable  at  least  over  the  range  of  0.01 
to  10.0  %  residual  toluene  and  from  0.1 
to  3.0  %  residual  styrene.  It  is  probably 
applicable  over  a  wider  range,  but  this 
must  be  verified  prior  to  use. 

1.3  The  method  may  also  be 
applicable  to  other  process  samples  as 
long  as  they  are  of  a  similar  composition 
to  stripper  crumb.  See  section  3.1  of  this 
method  for  a  description  of  stripper 
crumb. 

2.0    Summary  of  Method 

2.1  The  wet  crumb  is  placed  in  a 
sealed  vial  and  run  on  a  headspace 
sampler  which  heats  the  vial  to  a 
specified  temperature  for  a  specific  time 
and  then  injects  a  known  voliune  of 
vapor  into  a  capillary  GC  The 
concentration  of  each  component  in  the 
vapor  is  proportional  to  the  level  of  that 
component  in  the  crumb  sample  and 
does  not  depend  on  water  content  of  the 
crumb. 

2.2  Identification  of  each  component 
is  performed  by  comparing  the  retention 
times  to  those  of  known  standards. 

2.3  Results  are  calculated  by  the 
external  standard  method  since 
injections  are  all  performed  in  an 
identical  manner.  The  response  for  each 
component  is  compared  with  that 
obtained  from  dosed  samples  of  oumb. 

2.4  Measured  results  of  each 
compound  are  corrected  by  dividing 
each  by  the  average  recovery  efficiency 
determined  for  the  same  compound  in 
the  same  sample  type. 

3.0    Definitions 

3.1    Stripper  crumb  refers  to  pieces 
of  rubber  resulting  from  the  steam 


stripping  of  a  toluene  solution  of  the 
same  polymer  in  a  water  slurry.  The 
primary  component  of  this  will  be 
polymer  with  lesser  amounts  of 
entrained  water  and  residual  toluene 
and  other  hydrocarbons.  The  amounts  of 
hydrocarbons  present  must  be  such  that 
the  crumb  is  a  solid  material,  generally 
less  that  10  %  of  the  dry  rubber  weight. 

4.0    Interferences 

4.1  Contamination  is  not  normally  a 
problem  since  samples  are  sealed  into 
vials  immediately  on  sampling. 

4.2  Cross  contamination  in  the 
headspace  sampler  should  not  be  a 
problem  if  the  correct  sampler  settings 
are  used.  This  should  be  verified  by 
running  a  blank  sample  immediately 
following  a  normal  or  high  sample. 
Settings  may  be  modified  if  necessary  if 
this  proves  to  be  a  problem,  or  a  blank 
sample  may  be  inserted  between 
samples. 

4.3  Interferences  may  occur  if 
volatile  hydrocarbons  are  present  which 
have  retention  times  close  to  that  of  the 
components  of  interest  Since  the 
solvent  makeup  of  the  processes 
involved  are  normally  fairly  well 
defined  this  should  not  be  a  problem.  If 
it  is  found  to  be  the  case,  switching  to 

a  different  chromatographic  column  will 
probably  resolve  the  situation. 

5.0    Safety 

5.1  The  chemicals  specified  in  this 
method  should  all  be  handled  according 
to  standard  laboratory  practices  as  well 
as  any  special  precautions  that  may  be 
listed  in  the  MSDS  for  that  compound. 

5.2  Sampling  of  strippers  or  other 
process  streams  may  involve  high 
pressures  and  temperatures  or  may  have 
the  potential  for  exposure  to  chemical 
fumQs.  Only  personnel  who  have  been 
trained  in  the  si>ecific  sampling 
procedures  required  for  that  process 
should  perform  this  operation.  An 
understanding  of  the  process  involved  is 
necessary.  Proper  personal  protective 
equipment  should  be  worn.  Any 
sampling  devices  should  be  inspected 
prior  to  use.  A  detailed  sampling 
procedure  which  specifies  exactiy  how 
to  obtain  the  sample  must  be  written 
and  followed. 

6.0    Equipment  and  Supplies 

6.1     Hewlett  Packard  (HP)  7694 
Headspace  sampler,  or  equivalent,  writh 
the  following  conditions: 
Times  (min.):  GC  cycle  time  6.0  ,  vial 

equilibration  30.0  ,  pressurization 

0.25  ,  loop  fill  0.25.  loop 

equilibration  0.05  .  inject  0.25 
Temperatures  (deg  C):  oven  70.  loop  80, 

transfer  line  90 
Pressurization  gas:  He  0  16  psi 
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6.2  HP  5890  Series  11  capillary  gas 
chromatograpb.  or  equivalent,  with  the 
following  conditions: 

Column:  Supelco  SPB-1 ,  or  equivalent, 

15m  X  .25mm  x  .25)i  film 
Carrier  He  @  6  psi 
Run  time:  4  minutes 
Oven:  70  deg  C  isothermal 
Injector:  200  deg  C  split  ratio  50:1 
Detector:  FID  @  220  deg  C 

6.3  HP  Chemstation  consisting  of 
computer,  printer  and  Chemstation 
software,  or  an  equivalent 
chromatographic  data  system. 

6.4  20  ml  headspace  vials  with  caps 
and  septa. 

6.5  Headspace  vial  crimper. 

6.6  Microliter  pipetting  syringes. 

6.7  Drying  oven  at  100  deg  C  vented 
into  cold  trap  or  other  means  of  trapping 
hydrocarbons  released. 

6.8  Laboratory  shaker  or  tumbler 
suitable  for  the  headspace  vials. 

6.9  Personal  protective  equipment 
required  for  sampling  the  process  such 
as  rubber  gloves  and  face  and  eye 
protection. 

7.0    Reagents  and  Standards 

7.1     Toluene.  99.9+%  purity,  HPLC 
grade. 

7.2  Styrene,  99:9+%  purity,  HPLC 
grade. 

7.3  Dry  rubber  of  same  type  as  the 
stripper  crumb  samples. 

8.0    Sample  Collection,  Preservation 
and  Storage 

8.1     Collect  a  sample  of  crumb  in  a 
manner  appropriate  for  the  process 
equipment  being  sampled. 

8.1.1     If  conditions  permit,  this. may 
be  done  by  passing  a  stream  of  the 
crumb  slurry  through  a  strainer,  thus 
separating  the  crumb  from  the  water. 
Allow  the  water  to  drain  freely,  do  not 
attempt  to  squeeze  any  water  firom  the 
crumb.  Results  will  not  depend  on  the 
exact  water  content  of  the  samples. 
Immediately  place  several  pieces  of 
crumb  directly  into  a  Headspace  vial. 
This  should  be  done  with  rubber  gloves 
to  protect  the  hands  from  both  the  heat 
and  from  contact  with  residual 
hydrocart)ons.  The  vial  should  be 
between  V4  and  Va  full.  Results  do  not 
depend  on  sample  size  as  long  as  there 
is  sufficient  sample  to  reach  an 
equilibrium  vapor  pressure  in  the 
headspace  of  the  vial.  Cap  and  seal  the 
vial.  Prepare  each  sample  at  least  in 
duplicate.  This  is  to  minimize  the  effect 
of  the  variation  that  naturally  occurs  in 
the  composition  of  non  homogeneous 
crumb.  The  free  water  is  not  analyzed 
by  this  method  and  should  be  disposed 
of  appropriately  along  with  any  unused 
rubber  crumb. 


8.1.2    Alternatively  the  process  can 
be  sampled  in  a  specially  constructed 
sealed  bomb  which  can  then  be 
transported  to  the  laboratory.  The  bomb 
is  then  cooled  to  ambient  temperature 
by  applying  a  stream  of  miming  water. 
The  bomb  can  then  be  opened  and  the 
crumb  separated  from  the  water  and  the 
vials  filled  as  described  in  section  8.1.1 
of  this  method.  The  bomb  may  be  stored 
up  to  8  hours  prior  to  transferring  the 
crumb  into  vials. 

8.2     The  sealed  headspace  vials  may 
be  run  immediately  or  may  be  stored  up 
to  72  hours  prior  to  running.  It  is 
possible  that  even  longer  storage  times 
may  be  acceptable,  but  this  must  be 
verified  for  the  f>articular  type  of  sample 
being  analyzed  (see  section  9.2.3  of  this 
method).  The  main  concern  here  is  that 
some  types  of  rubber  eventually  may 
flow,  thus  compacting  the  crumb  so  that 
the  surface  area  is  reduced.  This  may 
have  some  effect  on  the  headspace 
equilibration. 

9.0    Quality  Control 

9.1     The  laboratory  is  required  to 
operate  a  formal  quality  control 
program.  This  consists  of  an  initial 
demonstration  of  the  capability  of  the 
method  as  well  as  ongoing  analysis  of 
standards,  blanks  and  spiked  samples  to 
demonstrate  continued  performance. 

9.1.1  When  the  method  is  first  set  up 
a  calibration  is  run  (described  in  section 
10  of  this  method)  and  an  initial 
demonstration  of  method  capability  is 
performed  (described  in  section  9.2  of 
this  method).  Also  recovery  efficiency 
for  each  type  of  sample  must  be 
determined  (see  section  9.4  of  this 
method). 

9.1.2  It  is  permissible  to  modify  this 
method  in  order  to  improve  separations 
or  make  other  improvements,  provided 
that  all  performance  specifications  are 
met.  Each  time  a  modification  to  the 
method  is  made  it  is  necessary  to  repeat 
the  calibration  (section  10  of  this 
method),  the  demonstration  of  method 
performance  (section  9.2  of  this  method) 
and  the  recovery  efficiency  for  each  type 
of  sample  (section  9.4  of  this  method). 

9.1.3  Ongoing  performance  should 
be  monitored  by  running  a  spiked 
rubber  standard.  If  this  test  fails  to 
demonstrate  that  the  analysis  is  in 
control,  then  corrective  action  must  be 
taken.  This  method  is  described  in 
section  9.3  of  this  method. 

9. 1 .4  If  new  types  of  samples  are 
being  analyzed  then  recovery  efficiency 
for  each  new  type  of  sample  must  be 
determined.  New  type  includes  any 
change,  such  as  polymer  type,  physical 
form  or  a  significant  change  in  the 
composition  of  the  matrix. 


9.2  Initial  demonstration  of  method 
capability  to  establish  the  accuracy  and 
precision  of  the  method.  This  is  to  be 
nm  following  the  calibration  described 
in  section  10  of  this  method. 

9.2.1  Prepare  a  series  of  identical 
spiked  rubber  standards  as  described  in 
section  9.3  of  this  method.  A  sufficient 
number  to  determine  statistical 
information  on  the  test  should  be  run. 
Ten  may  be  a  suitable  number, 
depending  on  the  quality  control 
methodology  used  at  the  laboratory 
running  the  tests.  These  are  run  in  the 
same  manner  as  unknown  samples  (see 
section  11  of  this  method). 

9.2.2  Determine  mean  and  standard 
deviation  for  the  results.  Use  these  to 
determine  the  capability  of  the  method 
and  to  calculate  suitable  control  limits 
for  the  ongoing  performance  check 
which  will  utilize  the  same  standards. 

9.2.3  Prepare  several  additional 
spiked  rubber  standards  and  run  2  each 
day  to  determine  the  suitability  of 
storage  of  the  samples  for  24,  48  and  72 
hours  or  longer  if  longer  storage  times 
are  desired. 

9.3  A  spiked  rubber  standard  should 
be  run  on  a  regular  basis  to  verify 
system  performance.  This  would 
probably  be  done  daily  if  samples  are 
run  daily.  This  is  prepared  in  the  same 
maimer  as  the  calibration  standards 
(section  10.1  of  this  method),  except 
that  only  one  concentration  of  toluene 
and  styrene  is  prepared.  Choose 
concentrations  of  toluene  and  styrene 
that  fall  in  the  middle  of  the  range 
expected  in  the  stripper  crumb  and  then 
do  not  change  these  unless  there  is  a 
major  change  in  the  composition  of  the 
unknowns.  If  it  becomes  necessary  to 
change  the  composition  of  this  standard 
the  initial  performance  demonstration 
must  be  repeated  with  the  new  standard 
(section  9.2  of  this  method). 

9.3.1  Each  day  prepare  one  spiked 
rubber  standard  to  be  run  the  following 
day.  The  dry  rubber  may  be  prepared  iq 
bulk  and  stored  for  any  length  of  time 
consistent  with  the  shelf  life  of  the 
product.  The  addition  of  water  and 
hydrocarbons  must  be  performed  daily 
and  all  the  steps  described  under 
section  10.1  of  this  method  must  be 
followed. 

9.3.2  Run  the  spiked  rubber 
standard  prepared  the  previous  day. 
Record  the  results  and  plot  on  an 
appropriate  control  chart  or  other  means 
of  determining  statistical  control. 

9.3.3  If  the  results  for  the  standard 
indicate  that  the  test  is  out  of  control 
then  corrective  action  must  be  taken. 
This  may  include  a  check  on 
procedures,  instrument  settings, 
maintenance  or  recalibration.  Samples 
may  be  stored  (see  section  8.2  of  this 


method)  until  compliance  is 
demonstrated. 

9.4    Recovery  efficiency  must  be 
determined  once  for  each  sample  type 
and  whenever  modifications  are  made 
to  the  method. 

9.4.1  For  each  sample  type  collect 
12  samples  from  the  process  (section  8.1 
of  this  method).  This  should  be  done 
when  the  process  is  operating  in  a 
normal  manner  and  residual 
hydrocarbon  levels  are  in  the  normal 
range.  Half  the  vials  and  caps  should  be 
tared,  labeled  "spiked"  and  numbered  1 
through  6.  The  other  vials  are  labeled 
"unspiked"  and  need  not  be  tared  but 
are  also  numbered  1  through  6. 
Immediately  on  sampling,  the  vials 
should  be  capped  to  prevent  loss  of 
volatiles.  Allow  all  the  samples  to  cool 
completely  to  ambient  temperature. 
Reweigh  each  of  the  vials  labeled 
"spiked"  to  determine  the  weight  of  wet 
crumb  inside. 

9.4.2  The  dry  weight  of  rubber 
present  in  the  wet  crumb  is  estimated  by 
multiplying  the  weight  of  wet  crumb  by 
the  fraction  of  nonvolatiles  typical  for 
the  sample.  If  this  is  not  known,  an 
additional  quantity  of  crumb  may  be 
sampled,  weighed,  dried  in  an  oven  and 
reweighed  to  determine  the  fraction  of 
volatiles  and  nonvolatiles  prior  to 
starting  this  procedure. 

9.4.3  To  the  vials  labeled  "spiked" 
add  an  amount  of  a  mixture  of  toluene 
and  styrene  that  is  between  40  and  60 
%  of  the  amount  expected  in  the  crumb. 
This  is  done  by  removing  the  cap, 
adding  the  mixture  by  syringe,  touching 
the  tip  of  the  needle  to  the  sample  in 
order  to  remove  the  drop  and  then 
immediately  recapping  the  vials.  The 
mixture  is  not  added  through  the 
septum,  because  a  punctur^  septum 
may  leak  and  vent  vapors  as  the  vial  is 
heated.  The  weights  of  toluene  and 
8t3rrene  added  may  be  calculated  from 
the  volumes  of  the  mixture  added,  its 
composition  and  density,  or  may  be 
determined  by  the  weight  of  the  vials 
and  caps  prior  to  and  after  addition.  The 
exact  dry  weight  of  rubber  present  and 
the  concentration  of  residual  toluene 
and  styrene  are  not  known  at  this  time 
so  an  exact  calculation  of  the 
concentration  of  hydrocarbons  is  not 
possible  until  the  test  is  completed. 

9.4.4  Place  all  the  vials  onto  a  shaker 
or  tumbler  for  24  ±  2  hours.  This  is 
essential  in  order  for  the  hydrocarbons 
to  be  evenly  distributed  and  completely 
absorbed  into  the  rubber.  If  this  is  not 
followed  the  toluene  and  styrene  will  be 
mosUy  at  the  surface  of  the  rubber  and 
high  results  will  be  obtained. 

9.4.5  Remove  the  vials  &t>m  the 
shaker  and  tap  them  so  that  all  the 
crumb  setties  to  the  bottom  of  the  vials. 


Allow  them  to  stand  for  1  hour  prior  to 
analysis  to  allow  any  liquid  to  drain 
fully  to  the  bottom. 

9.4.6  Run  the  spiked  and  unspiked 
samples  in  the  normal  manner.  Record 
the  concentrations  of  toluene  and 
styrene  reported  for  each  pair  of  spiked 
and  unspiked  samples  with  the  same 
vial  nimiber. 

9.4.7  Open  each  of  the  vials  labeled 
"spiked",  remove  all  the  rubber  crumb 
and  place  it  into  a  tarred  drying  pan. 
Place  in  a  100  deg  C  oven  for  two  hours, 
cool  and  reweigh.  Subtract  the  weight  of 
the  tare  to  give  the  dry  weight  of  rubber 
in  each  spiked  vial.  Calculate  the 
concentration  of  toluene  and  styrene 
spiked  into  each  vial  as  percent  of  dry 
rubber  weight.  This  will  be  slighUy 
different  for  each  vial  since  the  weights 
of  dry  rubber  will  be  different. 

9.4.8  For  each  hydrocarbon  calcidate 
the  average  recovery  efficiency  (R)  using 
the  following  equations: 

Il=R j;  (Pn*'*  <•**"•«  <rf  «•«  6  individual  R 

valnet) 

Where: 

R„-<«^n.-C«.)'S„ 

Where: 

n=vial  niunber 
Cns=concentration  of  compound 

measured  in  spiked  sample  number 

n. 
Cnu=concentration  of  compound 

measured  in  unspiked  sample 

number  n. 
Sn=theoretical  concentration  of 

compound  spiked  into  sample  n 

calculated  in  step  9.4.7 

9.4.9  A  different  R  value  should  be 
obtained  for  each  compound  (styrene 
and  toluene)  and  for  each  sample  type. 

9.4.10  A  value  of  R  between  0.70 
and  1.30  is  acceptable. 

9.4.1 1  R  is  used  to  correct  all 
reported  results  for  each  compound  by 
dividing  the  measiired  results  of  each 
compound  by  the  R  for  that  compound 
for  the  same  sample  type  (see  section  . 
12.2  of  this  method.) 

10.0    Calibration 

10.1    Calibration  standards  are 
prepared  by  dosing  known  amounts  of 
the  hydrocarbons  of  interest  into  vials 
containing  known  amounts  of  rubbw 
and  water. 

10.1.1  Cut  a  sufficient  quantity  of 
dry  rubber  of  the  same  type  as  will  be 
analyzed  into  pieces  about  the  same  size 
as  that  of  the  crumb.  Place  these  in  a 
single  layer  on  a  piece  of  aluminum  foil 
or  other  suitable  surface  and  place  into 

a  forced  air  oven  at  100°  C  for  four 
hours.  This  is  to  remove  any  residual 
hydrocarbons  that  may  be  present  This 
step  may  be  performed  in  advance. 

10.1.2  Into  each  of  a  series  of  vials 
add  3.0  g  of  the  dry  rubber. 


10.1.3  Intoeach  vial  add  1.0  ml 
distilled  water  or  an  amount  that  is 
close  to  the  amount  that  will  be  present 
in  the  unknowns.  The  exact  amount  of 
water  present  does  not  have  much  effect 
on  the  analysis,  but  it  is  necessary  to 
have  a  saturated  environment.  The 
water  will  also  aid  in  the  uniform 
distribution  of  the  spiked  hydrocarbons 
over  the  surface  of  the  rubber  after  the 
vials  are  placed  on  the  shaker  (in  step 
10.1.5  of  this  method). 

10.1.4  Into  each  vial  add  varying 
amounts  of  toluene  and  styrene  by 
microliter  syringe  and  cap  the  vials 
immediately  to  prevent  loss.  The  tip  of 
the  needle  should  t>e  carefully  touched 
to  the  rubber  in  order  to  transfer  the  last 
drop  to  the  rubber.  Toluene  and  styrene 
may  first  be  mixed  together  in  suitable 
proportions  emd  added  together  if 
desired.  The  weights  of  toluene  and 
styrene  added  may  be  calculated  from 
the  volumes  of  the  mixture  added,  its 
composition  and  density,  or  may  be 
determined  by  the  weight  of  the  vials 
and  caps  prior  to  and  after  addition. 
Concentrations  of  added  hydrocartmns 
are  calaUated  as  percent  of  the  dry 
rubber  weight.  At  least  5  standards 
should  be  prepared  with  the  amounts  of 
hydrocartrans  added  being  calculated  to 
cover  the  entire  range  possible  in  the 
unknowns.  Retain  two  samples  with  no 
added  hydrocarbons  as  blanks. 

10.1.5  Place  all  the  vials  onto  a 
shaker  or  timibler  for  24  ±  2  hours.  This 
is  essential  in  order  for  the 
hydrocarbons  to  be  evenly  distributed 
and  completely  absorbed  into  the 
rubber.  If  this  is  not  followed  the 
toluene  and  styrene  will  be  mosUy  at 
the  siuface  of  the  rubber  and  high 
results  will  be  obtained. 

10.1.6  Remove  the  vials  from  the 
shaker  and  tap  them  so  that  all  the 
cnunb  setties  to  the  bottom  of  the  vials. 
Allow  them  to  stand  for  1  hour  prior  to 
analysis  to  allow  any  liquid  to  drain 
frilly  to  the  bottom. 

10.2  Run  the  standards  and  blanks 
in  the  same  manner  as  described  for 
unknowns  (section  1 1  of  this  method), 
starting  with  a  blank,  then  in  order  of 
increasing  hydrocarbon  content  and 
ending  with  the  other  blank. 

10.3  Verify  that  the  blanks  are 
sufficiently  free  bom  toluene  and 
styrene  or  any  interfering  hydrocarbons. 

10.3.1  It  is  possible  mat  trace  levels 
may  be  present  even  in  dry  product  If 
levels  are  high  enough  that  they  vrill 
interfere  with  the  calibration  then  the 
drying  procedure  in  section  10.1.1  of 
this  method  should  be  reviewed  and 
modified  as  needed  to  ensiuv  that 
suitable  standards  can  be  prepared. 

10.3.2  It  is  possible  that  the  final 
blank  is  contaminated  by  the  previous 
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standard.  If  this  is  the  case  review  and 
modify  the  sampler  parameters  as 
needed  to  eliminate  this  problem.  If 
necessary  it  is  possible  to  run  blank 
samples  between  regular  samples  in 
order  to  reduce  this  problem,  though  it 
should  not  be  necessary  if  the  sampler 
is  properly  set  up. 

10.4  Enter  the  amoimts  of  toluene 
and  styrene  added  to  each  of  the 
samples  (as  calculated  in  section  10.1.4 
of  this  method)  into  the  calibration  table 
and  perform  a  calibration  utilizing  the 
external  standard  method  of  analysis. 

10.5  At  low  concentrations  the 
calibration  should  be  close  to  linear.  If 
a  wide  range  of  levels  are  to  be 
determined  it  may  be  desirable  to  apply 
a  nonlinear  calibration  to  get  the  best  fit. 

11.0    Procedure 

11.1  Place  the  vials  in  the  tray  of  the 
headspace  sampler.  Enter  the  starting 
and  ending  positions  through  the 
console  of  the  sampler.  For  luiknown 
samples  each  is  run  in  duplicate  to 
minimize  the  effect  of  variations  in 
cnunb  composition.  If  excessive 
variation  is  noted  it  may  be  desirable  to 
run  more  than  two  of  each  sample. 

11.2  Make  sure  the  correct  method  is 
loaded  on  the  Chemstation.  Turn  on  the 
gas  flows  and  light  the  FID  flame. 

11.3  Start  the  sequence  on  the 
Chemstation.  Press  the  START  button 
on  the  headspace  unit.  The  samples  will 
be  automatically  injected  after 
equilibrating  for  30  minutes  in  the  oven. 
As  each  sample  is  completed  the 
Chemstation  will  calculate  and  print  out 
the  results  as  percent  toluene  and 
styrene  in  the  crumb  based  on  the  dry 
weight  of  rubber. 

12.0    Data  Analysis  and  Calculations 

12.1  For  each  set  of  duplicate 
samples  calculate  the  average  of  the 
measured  concentration  of  toluene  and 
styrene.  If  more  than  two  replicates  of 
each  sample  are  nui  calculate  the 
average  over  all  replicates. 

12.2  For  each  sample  correct  the 
measured  amounts  of  toluene  and 
styrene  using  the  following  equation: 
Corrected  Result  =  C„^R 

Where: 

Cn  =  Average  measured  concentration 
for  that  compound. 

R  =  Recovery  efficiency  for  that 

compound  in  the  same  sample  type 
(see  section  9.4  of  this  method) 

12.3  Report  the  recovery  efficiency 
(R)  and  the  corrected  results  of  toluene 
and  styrene  for  each  sample. 

13.0    Method  Performance 

13.1    This  method  can  be  very 
sensitive  and  reproducible.  The  actual 


performance  depends  largely  on  the 
exact  nature  of  the  samples  being 
analyzed.  Actual  performance  must  be 
determined  by  each  laboratory  for  each 
sample  type. 

13.2    The  main  source  of  variation  is 
the  actual  variation  in  the  composition 
of  non  homogeneous  crumb  in  a 
stripping  system  and  the  small  sample 
sizes  employed  here.  It  therefore  is  the 
responsibility  of  each  laboratory  to 
determine  the  optimum  number  of 
replicates  of  each  sample  required  to 
obtain  accurate  results. 

14.0    Pollution  Prevention 

14.1  Samples  should  be  kept  sealed 
when  possible  in  order  to  prevent 
evaporation  of  hydrocarbons. 

14.2  When  drying  of  samples  is 
required  it  should  be  done  in  ail  oven 
which  vents  into  a  suitable  device  that 
can  trap  the  hydrocarbons  released. 

14.3  Dispose  of  samples  as  described 
in  section  15. 

15.0    Waste  Management 

15.1  Excess  stripper  crumb  and 
water  as  well  as  the  contents  of  the  used 
sample  vials  should  be  properly 
disposed  of  in  accordance  with  local 
and  federal  regulations. 

15.2  Preferably  this  will  be 
accomplished  by  having  a  system  of 
returning  unused  and  spent  samples  to 
the  process. 

16.0    References 

16.1     "HP  7694  Headspace 
Sampler — Operating  and  Service 
Manual",  Hewlett-Packard  Company, 
publication  number  G1290-90310,  June 
1993. 

METHOD  313B— THE 
DETERMINATION  OF  RESIDUAL 
HYDROCARBON  IN  SOLUTION 
POLYMERS  BY  CAPILLARY  GAS 
CHROMATOGRAPHY 

1.0    Scope 

1.1  This  method  is  applicable  to 
solution  polymerized  polybutadiene 
(PBD). 

1.2  This  method  quantitatively 
determines  n-hexane  in  wet  crumb 
polymer  at  levels  from  0.08  to  0.15%  by 
weight. 

1.3  This  method  may  be  extended  to 
the  determination  of  other  hydrocarbons 
in  solution  produced  polymers  with 
proper  experimentation  and 
documentation. 

2.0    Principle  of  Method 

2.1    A  weighed  sample  of  polymer  is 
dissolved  in  chloroform  and  the  cement 
is  coagulated  with  an  isopropyl  alcohol 
solution  containing  a  specific  amount  of 
alpha-methyl  styrene  (AMS)  as  the 


internal  standard.  The  extract  of  this 
coagulation  is  then  injected  into  a  gas 
chromatograph  and  separated  into 
individual  components.  Quantification 
is  achieved  by  the  method  of  internal 
standardization. 

3.0    Definitions 

3.1     The  definitions  are  included  in 
the  text  as  needed. 

4.0    Interferences 

(Reserved) 

5.0  Safety 

5.1     This  method  may  involve 
hazardous  materials,  operations,  and 
equipment.  This  method  does  not 
purport  to  address  all  of  the  safety 
problems  associated  with  its  use.  It  is 
the  responsibility  of  the  user  of  this 
method  to  establish  appropriate  safety 
and  health  practices  and  determine  the 
applicability  of  regulatory  limitations 
prior  to  use. 

6.0  Equipment  and  Supplies 

6.1  Analytical  balance,  160  g  capacity, 
0.1  mg  resolution 

Botties,  2-oz  capacity  with  poly- 
cap  screw  lids 

Mechanical  shaker 

Syringe,  10-ul  capacity 

Syringe,  2.5-ml  capacity,  with  22 
gauge  1.25  inch  needle,  PP/PE 
material,  disposable 

Gas  chromatograph,  Hewlett 
Packard  model  5890,  or  equivalent, 
configured  with  FID,  split  injector 
packed  with  silanized  glass  wool. 

6.6.1  Establish  the  following  gas 
chromatographic  conditions,  and 
allow  the  system  to  thoroughly 
equilibrate  before  use. 

6.6.2  Injector  parameters: 
Injection  technique=Split 
Injector  split  flow=86  ml/min 
Injector  temperature=225  deg  C 

6.6.3  Oven  temperature  program: 
Initial  temperature=40  deg  C 
Initial  time=6  min 

Program  rate=10  deg  C/min 
Upper  limit  temperatiue=175  deg  C 
Upper  limit  interval=10  min 

6.6.4  Detector  parameters: 
Detector  temperatiue=300  deg  C 
Hydrogen  now=30  ml/min 

Air  flow=350  ml/min 
Nitrogen  make  up=26  ml/min 
6.7    Gas  chromatographic  columns:  SE— 
54  (5%-phenyl)  (1%-vinyl)- 
methylpolysiloxane,  15  MxO.53  mm 
ID  with  a  1.2  micron  film  thickness, 
and  a  Carbowax  20M  (polyethylene 
glycol),  15  MxO.53  mm  ID  with  a 
1.2  micron  film  thickness. 
6.7.1     Column  assembly:  using  a  0.53 
mm  ID  butt  connector  union,  join 
the  15  MxO.53  mm  SE-54  column 


6.2 

6.3 
6.4 
6.5 


6.6 


to  the  15  MxO.53  mm  Carbowax 
20M.  The  SE-54  column  will  be 
inserted  into  the  injector  and  the 
Carbowax  20M  inserted  into  the 
detector  after  they  have  been  joined. 
6.7.2    Coliunn  parameters: 
Helium  flow=2.8  ml/min 
Helium  headpressure=2  psig 

6.8  Centrifuge 

6.9  Data  collection  system,  Hewlett- 
Packard  Model  3396,  or  equivalent 

6.10  Pipet,  25-ml  capacity,  automatic 
dispensing,  and  2  liter  reservoir 

6.11  Pipet,  2-ml  capacity,  volumetric 
delivery,  class  A 

6.12  Flasks,  100  and  1000-ml  capacity, 
volumetric,  class  A 

6.13  Vial,  senmi,  50-ml  capacity,  red 
rubber  septa  and  crimp  ring  seals 

6.14  Sample  collection  basket 
fabricated  out  of  wire  mesh  to  allow 
for  drainage 

7.0  Chemicals  and  Reagents 

CHEMICALS: 

7.1  alpha-Methyl  Styrene,  C9H10, 
99+%  purity,  CAS  98-83-9 

7.2  n-Hexane,  C6H14,  99-t-%  purity, 
CAS  110-54-3 

7.3  Isopropyl  alcohol,  C3H80  99.5+% 
purity,  reagent  grade,  CAS  67-63-0 

7.4  Chloroform,  CHa3,  99%  min.. 
CAS  67-66-3 

REAGENTS: 

7.5  Internal  Standard  Stock  Solution: 
10  mg/25  ml  AMS  in  isopropyl 
alcohol. 

7.5.1  Into  a  2S-ml  beaker,  weigh  0.4 
g  of  AMS  to  the  nearest  0.1  mg. 

7.5.2  Quantitatively  transfer  this 
AMS  into  a  1-L  volumetric  flask. 
Dilute  to  the  mark  with  isopropyl 
alcohol. 

7.5.3  Transfer  this  solution  to  the 
automatic  dispensing  pipet  ^ 
reservoir.  This  will  be  labeled  the 
AMS  STOCK  SOLUTION. 

7.6  n-Hexane  Stock  Solution:  13mg/ 
2ml  hexane  in  isopropyl  alcohol. 

7.6.1  Into  a  100-ml  volumetric  flask, 
weigh  0.65  g  of  n-hexane  to  the 
nearest  0.1  mg. 

7.6.2  Dilute  to  the  mark  with 
isopropyl  alcohol.  This  solution 
will  be  labeled  the  n-HEXANE 
STOCK  SOLUTION. 

8.0  Sample  Collection.  Preservation 
and  Storage 

8.1  A  sampling  device  similar  to 
Figure  1  is  used  to  collect  a  non- 
vented  crumb  rubber  sample  at  a 
location  that  is  after  the  stripping 

.  operation  but  before  the  sample  is 
exposed  to  the  atmosphere. 

8.2  The  crumb  rubber  is  allowed  to 
cool  before  opening  the  sampling 
device  and  removing  the  sample. 


8.3  The  sampling  device  is  opened  and 
the  cnunb  rubber  sample  is 
collected  in  the  sampling  basket. 

8.4  One  pound  of  crumb  rubber 
sample  is  placed  into  a 
polyethylene  bag.  The  bag  is  labeled 
with  the  time,  date  and  sample 
location. 

8.5  The  sample  should  be  delivered  to 
the  laboratory  for  testing  within  one 
hour  of  sampling. 

8.6  Laboratory  testing  will  be  done 
within  3  hours  of  the  sampling 
time. 

8.7  No  special  storage  conditions  are 
required  unless  the  storage  time 
exceeds  3  hours  in  which  case 
refrigeration  of  the  samples  is 
recommended. 

9.0 


9.1 


9.2 


9.3 


Quality  Control 

For  each  sample  type.  12  samples 
shall  be  obtained  from  the  process 
for  the  recovery  study.  Half  of  the 
vials  and  caps  shall  be  tared, 
labeled  "spiked",  and  numbered  1 
through  6.  The  other  vials  shall  be 
labeled  "unspiked"  and  need  not  be 
tared,  but  are  also  numbered  1 
through  6. 

Determine  the  %  moisture  content 
of  the  crumb  sample.  After 
determining  the  %  moisture 
content,  the  correction  foctor  for 
calculating  the  dry  crumb  weight 
can  be  determined  by  using  the 
equation  in  section  12.2  of  this 
method. 

Run  the  spiked  and  unspiked 
samples  in  the  normal  manner. 
Record  the  concentrations  of  the  n- 
hexane  content  of  the  mixed  hexane 
reported  for  each  pair  of  spiked  and 
unspiked  samples. 

For  the  recovery  study,  each 
sample  of  crumb  shall  be  dissolved 
in  chloroform  containing  a  known 
amount  of  mixed  hexane  solvent 

For  each  hydrocarbon,  calculate 
the  recovery  efficiency  (R)  using  the 
following  equations: 

M=M.-M, 

R=M,/S 

Where: 

Mu=Measured  amount  of  compound  la 

the  unspiked  sample 
M.=Mea8uied  amount  of  compound  in 

the  spiked  sample 
M,=Measured  amount  of  the  spiked 

compound 
S=Amoiuit  of  compound  added  to  the 

spiked  sample 
R=Fraction  of  spiked  compound 

recovered 

Normally  a  value  of  R  between 
0.70  and  1.30  is  acceptable. 

R  is  used  to  correct  all  reported 
results  for  each  compound  by 


9.4 


9.5 


9.6 


9.7 


dividing  the  measured  results  of 
each  compound  by  the  R  for  that 
compound  for  the  same  sample 
type. 

10.0  Calibration 

10.1  Using  the  AMS  STOCK 
SOLUTION  equipped  with  the 
automatic  dispensing  pipet  (7.5.3  of 
this  method),  transfer  25.0  ml  of  the 
internal  standard  solution  into  an 
uncapped  50-ml  serum  vial. 

10.2  Using  a  2.0  ml  volumetric  pipet, 
quantitatively  transfer  2.0  ml  of  the 
n-HEXANE  STOCK  SOLUTION 
(7.6.2  of  this  method)  into  the  50- 
ml  serum  vial  and  cap.  This 
solution  will  be  labeled  the 
CALIBRATION  SOLUTION. 

10.3  Using  the  conditions  prescribed 
(6.6  of  this  method),  inject  1  ^1  of 
the  supemate. 

10.4  Obtain  the  peak  areas  and 
calculate  the  response  factor  as 
described  in  the  calculations 
section  (12.1  of  this  method). 

11.0  Procedure. 

11.1  Determination  of  Dry  Polymer 
Weight 

11.1.1  Remove  wet  crumb  from  the 
polyethylene  bag  and  place  on 
paper  towels  to  absorb  excess 
surface  moistiue. 

11.1.2  Cut  small  slices  or  cubes  from 
the  center  of  the  crumb  sample  to 
improve  sample  uniformify  and 
further  eliminate  surfoce  moisture. 

11.1.3  A  suitable  gravimetric 
measiuement  should  be  made  on  a 
sample  of  this  wet  crumb  to 
determine  the  correction  factor 
needed  to  calculate  the  dry  polymer 
weight. 

2    Determination  of  n-Hexane  in 
Wet  Crumb 

11.2.1  Remove  wet  crumb  from  the 
polyethylene  bag  and  place  on 
paper  towels  to  absorb  excess 
surface  moistiire. 

11.2.2  Cut  small  slices  or  cubes  from 
the  center  of  the  crumb  sample  to 
improve  sample  uniformity  and 
further  eliminate  surface  moisture. 

11.2.3  Into  a  tared  2  oz  bottie,  weigh 
1.5  g  of  wet  polymer  to  the  nearest 
0.1  mg. 

1 1 .2.4  Add  25  ml  of  chloroform  to 
the  2  oz  bottle  and  cap. 

11.2.5  Using  a  mechanical  shaker, 
shake  the  bottle  until  the  polymer 
dissolves. 

11.2.6  Using  the  autodispensing 
pipet,  add  25.0  ml  of  the  AMS 
STOCK  SOLUTION  (7.5.3  of  this 
method)  to  the  dissolved  polymer 
solution  and  cap. 

11.2.7  Using  a  mechanical  shaker, 
shake  the  bottie  for  10  minutes  to 
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coagulate  the  dissolved  polymer. 

11.2.8  Centrihige  the  sample  for  3 
minutes  at  2000  rpm. 

11.2.9  Using  the  conditions 
prescribed  (6.6  of  this  method), 
chromatograph  1  (il  of  the 
supemate. 

11.2.10  Obtain  the  peak  areas  and 
calculate  the  concentration  of  the 
component  of  interest  as  described 
in  the  calculations  (12.2  of  this 
method). 

12.0  Calculations 

12.1  Calibration: 
RF,=(W,xAJ/(Wi.xA.) 
Where: 

RF,=the  relative  response  factor  for  n- 

hexane 
W,=the  weight  (g)  of  n-hexane  in  the 

CALIBRATION 
SOLUTION 
Aa=the  area  of  AMS 
Wi,=the  weight  (g)  of  AMS  in  the 

CALIBRATION  SOLUTION 
A,=the  area  of  n-hexane 

12.2  Procedure: 

12.2.1  Correction  Factor  for 
calculating  dry  crumb  weight 

F=l— {%  moistiire  /  100) 

Where: 

F=Correction  factor  for  calculating  dry 

crumb  weight 
%  moisture  determined  by  appropriate 

method 

12.2.2  Moisture  adjustment  for 
chromatographic  determination. 

W.=F  X  We 

Where: 

W,=the  weight  (g)  of  the  dry  {>olymer 

corrected  for  moisture 
F=Correction  bctor  for  calculating  dry 

cnunb  weight 
Wc=the  weight  (g)  of  the  wet  cnunb  in 

section  9.6 

12.2.3  Concentration  (ppm)  of 
hexane  in  the  wet  crumb. 

ppm.=(A»  •  RF,  •  Wi.  *  10000)  /  (Aj,  • 
WJ 

Where: 

ppm,=part8  per  million  of  n-hexane  in 

the  f>oI)rmer 
Ai=the  area  of  n-hexane 
RF.=the  relative  response  Eactor  for  n- 

hexane 
Wi.=the  weight  (g)  of  AMS  in  the  sample 

solution 
A.=the  area  of  AMS 
W«=the  weight  (g)  of  the  dry  polymer 

corrected  for  moisture 

13.0  Method  Performance 

13.1  Precision  for  the  method  was 
determined  at  the  0.08%  level. 

The  standard  deviation  was  0.01  and 
the  percent  relative  standard  deviation 
(RSD)  was  16.3  %  with  five  degrees  of 
freedom. 


14.0  Waste  Generation 

14.1  Waste  generation  should  be 
minimized  where  possible. 

15.0  Waste  Management 

15.1  Discard  liquid  chemical  waste 
into  the  chemical  waste  drum. 

15.2  Discard  polymer  waste  into  the 
polymer  waste  container. 

16.0    References 

16..  1     This  method  is  based  on 

Goodyear  Chemical  Division  Test 
Method  E-964. 
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40  CFR  Part  79 
[FRL-6707-7] 

Registration  of  Fuels  and  Fuel 
Additives:  Changes  in  Requirements, 
and  Applicability  to  Blenders  of 
Deposit  Control  Gasoline  Additives 

AGENCY:  Enviromnental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  This  action  finalizes  several 
specific  changes  to  existing  regulations 
which  require  the  registration  and 
testing  of  designated  motor  vehicle  fuels 
and  fuel  additives  (F/FAs)  by  their 
manufacturers.  Included  are  changes  to 
the  regulatory  definitions  of  "fuel 
manufactiu^r,"  "additive,"  and  "small 
business,"  as  well  as  modifications  to 
grouping  rules  for  biodiesel  and 
synthetic  fuels.  These  changes  wiU 
streamline  F/FA  registration  and  testing 
burdens  and  reduce  the  number  of 
respondents,  while  maintaining  the 
informational  value  of  the  program  and  ^ 
its  contribution^  to  the  public  health 
and  environmental  goals  of  the  Clean 
Air  Act. 

Another  previously  proposed  change, 
to  establish  a  de  minimis  provision  for 
F/FAs  containing  certain  "atypical" 
elements,  is  not  addressed  in  this 
action.  However,  in  a  direct  final  rule 
also  published  elsewhere  in  this  issue  of 
the  Federal  Register,  certain  deadlines 
related  to  testing  of  atypical  F/FAs  are 
extended  while  EPA  determines  the 
most  appropriate  disposition  of  the  de 
minimis  proposal. 
EFFECTIVE  DATE:  This  action  will  be 
eCbctive  on  May  16,  1997. 
ADDRESSES:  Documents  related  to  this 
final  rule  have  been  placed  in  Public 
Docket  No.  A-90-07  located  at  the  U.S. 
EPA,  Air  Docket  Section,  Room  M- 
1500,  401  M  Street  S.W.,  Washington, 
DC  20460.  The  docket  is  open  for  public 
inspection  from  8:00  a.m.  until  5:30 


p.m.,  Monday  through  Friday,  except  on 
Federal  holidays.  A  reasonable  fee  may 
be  charged  for  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Caldwell  (202-233-9303)  or  Joseph 
Femandes  (202-233-9016),  U.S.  EPA, 
Office  of  Mobile  Sources,  Fuels  and 
Energy  Division,  Mail  Code  6406J,  401 
M  Street  SW,  Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  Electronic 
copies  of  this  rule  and  earlier 
rulemaking  documents  related  to  the  F/ 
FA  Registration  Program  are  available 
free  of  charge  on  EPA's  Technology 
Transfer  Network  Bulletin  Board  System 
(TTNBBS,  phone  access  919-541-5742) 
and  on  the  Internet  (http:// 
www.epa.gov/omswww).  Parties 
requiring  assistance  may  call  Mr. 
Femandes  at  (202)  233-9016. 

L  Regulated  Entities 

Regulated  categories  and  entities 
potentially  afiiected  by  this  action 
include: 


Category 


Industry 


Examples  of  regulated  entities 


Manufacturers  of  gasoline  and  die- 
sel  fuel. 

Manufacturers  of  additives  for  gas- 
oline arxj  diesel  fuel. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
entity  is  regulated  by  this  action,  you 
should  carefully  examine  this  preamble 
and  the  changes  to  the  regulatory  text. 
You  should  also  carefully  examine  all 
provisions  of  the  registration  program  at 
40  CFR  part  79. 

n.  Introduction 

A.  Background 

The  F/FA  registration  program  is 
authorized  by  section  211  of  the  Clean 
Air  Act  (CAA)  and  codified  in  40  CFR 
part  79.  In  accordance  with  CAA 
sections  211(a)  and  (b)(1).  basic 
registration  requirements  applicable  to 
gasoline  and  diesel  fuels  and  their 
additives  were  issued  in  1975.  These 
regiilations  require  manufacturers  to 
submit  information  on  their  F/FA 
products,  such  as  thb  commercial 
identity,  chemical  composition, 
purpose- in-use,  and  range  of 
concentration,  in  order  to  have  such 
products  registered  by  the  EPA. 

Additional  registration  requirements, 
implementing  sections  211(b)(2)  and  (e), 
were  proposed  in  April  1992  and 


February  1994  (57  FR  13168  and  59  FR 
8886,  respectively)  and  were  finalized 
on  June  27,  1994  (59  FR  33042).  The 
additional  regulations  require 
manufacturers,  as  part  of  their  F/FA 
registration  responsibilities,  to  conduct 
tests  and  submit  information  on  the 
health  effects  of  their  F/FA  products. 
These  requirements  are  organized 
within  three  tiers.  Tier  1  requires 
analysis  of  the  combustion  and 
evaporative  emissions  of  F/FAs  and  a 
survey  of  existing  scientific  information 
on  the  public  health  and  welfare  effects 
of  these  emissions.  To  the  extent  that 
adequate  test  data  are  not  already 
available  (as  defined  in  the  regulations). 
Tier  2  requires  manufacttuers  to 
conduct  specified  toxicology  tests  to 
screen  for  potential  adverse  health 
effects  of  the  F/FA  emissions. 
Additional  testing  may  be  required 
under  Tier  3  at  EPA's  discretion. 

The  rule  also  includes  several 
provisions  to  reduce  the  information 
collection  and  testing  burdens.  Among 
these  provisions  is  a  voluntary  grouping 
and  cost  sharing  program  which  allows 
manufacturers  of  similar  F/FAs  to  pool 
their  resources  and  efforts  in  complying 
with  the  requirements.  Special 
provisions  for  small  manufacturers  are 
also  included. 

On  July  11, 1996,  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM, 
61  FR  36535),  proposing  several  specific 
changes  to  the  F/FA  registration 
regulations.  >  The  proposed 
modifications  were  designed  to  reduce 
the  number  of  respondents  and 
streamline  the  requirements  of  the 
program.  For  example,  EPA  proposed  to 
change  the  definition  of  a  fuel 
manufacturer  so  that  the  addition  of  a 
small  volimie  of  an  additive  to  fuel 
would  not  by  itself  caiise  a  party  to  be 
considered  a  fuel  manu&cturer.  EPA 
also  proposed  to  change  the  definition 
of  an  additive  to  exclude  substances 
composed  solely  of  carbon  and/or 
hydrogen.  Together,  these  two  proposals 
were  expected  to  relieve  hundreds  of 
businesses  from  existing  regulatory 
responsibilities  to  register  and  test  F/ 
FAs.  Other  proposals  potentially 
affected  small  businesses,  biodiesel  and 
synthetic  fuel  manufacturers,  and 
manufacturers  of  atypical  F/FAs  (i.e., 
those  containing  elements  other  than 
carbon,  hydrogen,  oxygen,  nitrogen,  and 


'  In  addition  to  the  NPRM,  a  direct  final  rule, 
"Registration  of  Fuels  and  Fuel  additives:  Minor 
Changes  to  the  Testing  Requirements  for 
Registration,"  appeared  in  the  same  issue  of  the 
Faiknl  Ragiater  (61  FR  36506,  July  11,  1996). 
Another  technical  change  was  promulgated  in  a 
subsequent  direct  final  rule,  "Registration  of  Fuels 
2nd  Fuel  Additives:  Minor  Revisions"  (61  FR 
58744.  November  18,  1996). 


sulfur).  In  response  to  the  NPRM,  EPA 
received  43  written  comments,  which 
are  available  in  the  docket  for  public 
review. 

B.  Today's  Actions 

This  final  rule  promulgates  most  of 
the  revisions  proposed  in  the  NPRM  of 
July  11, 1996.  The  specific  regulatory 
revisions  are  discussed  in  Sections  in 
through  vn  of  this  preamble,  including 
analyses  of  the  public  comments  related 
to  each  issue. 

One  of  the  provisions  which  EPA 
proposed  in  the  NPRM  was  a  dc 
minimis  provision,  which  would  delete 
standard  Tier  2  requirements  for  certain 
atypical  F/FAs  when  the  atypical 
elements  are  present  at  very  low 
concentrations.  Additives  qualifying  for 
this  de  minimis  provision  were 
proposed  to  be  those  containing  no 
atypical  elements  other  than  aluminiun, 
boron,  calcium,  sodium,  zinc, 
magnesium,  phosphorus,  potassium, 
and/or  iron,  where  the  total  of  these 
elements  would  not  exceed  25  parts  per 
million  when  the  additive  is  mixed  in 
fuel  at  the  maximum  recommended 
concentration. 

The  proposed  de  minimis  provision  is 
not  finalized  in  today's  action,  but  is 
still  imder  consideration.  EPA  received 
significant  public  comment  about  all 
aspects  of  the  proposal,  and  has  not  yet 
fully  analyzed  the  suggestions  therein. 
Nevertheless,  EPA  is  aware  that  this 
delay  in  resolving  the  de  minimis  issue 
might  result  in  significant  uncertainty 
for  manufacturers  of  atypical  additives, 
who  do  not  know  whether  EPA  will 
finalize  the  proposed  exemption  or  what 
the  scope  of  the  final  exemption  might 
be,  but  who  nonetheless  face  regulatory 
deadlines  in  the  near  futiire.  In 
particular,  all  F/FA  manufacturers 
(except  some  small  businesses  and 
others  qualifying  for  specific 
exemptions  or  alternative  deadlines)  are 
required  by  May  27, 1997  to  either  (1) 
submit  the  results  of  completed  Tier  2 
testing  to  EPA,  or  (2)  demonstrate  the 
existence  of  suitable  arrangements  for 
Tier  2  test  completion  by  May  27,  2000. 
However,  if  EPA  does  adopt  a  de 
minimis  provision  in  a  future 
rulemaking  action,  some  atypical 
manufacturers  would  not  be  subject  to 
these  Tier  2  requirements. 

To  permit  EPA  to  consider  all  issues 
raised  in  response  to  the  proposed 
provision,  without  any  unnecessary 
adverse  impact  on  the  manufacturers, 
EPA  is  publishing  elsewhere  in  this 
issue  of  the  Federal  Register  a  direct 
final  rule,  extending  each  of  the  two 
deadlines  related  to  Tier  2  testing  by  18 


months,  for  all  atypical  F/FAs.^  Thus, 
during  the  time  needed  by  EPA  to 
complete  its  determination  of  the  most 
appropriate  disposition  of  the  de 
minimis  proposal,  potentially-affected 
manufactiu^rs  will  be  relieved  of 
compliance  deadlines  which  might  no 
longer  apply  to  them.  EPA  estimates 
that  the  18-month  extension  will  be 
adequate  for  the  Agency  to  complete  its 
analysis  and  publish  a  final  rule  (or 
other  notification  as  appropriate),  while 
still  leaving  sufficient  time  for 
manufactiu^rs  of  atypical  F/FAs  to 
comply  with  any  applicable 
requirements  to  secure  contractual 
arrangements  for  timely  completion  of 
Tier  2  testing.  -^ 

m.  Fuel  Manufacturer  and  Additive 
Definitions 

A.  Background 

hi  the  NPRM  of  July  11, 1996,  EPA 
proposed  several  changes  affecting  the 
definition  of  a  fuel  additive  and  the 
definition  of  a  fuel  manufacturer.  These 
changes  were  intended  to  ease 
regulatory  biudens  by  reducing  the 
number  of  entities  subject  to  F/FA 
registration  responsibilities  and  by 
streamlining  certain  registration 
requirements. 

First,  EPA  proposed  to  revise  the 
definition  of  an  additive  (at  §  79.2(e))  to 
exclude  substances  composed  solely  of 
carbon  and/or  hydrogen.  The  proposed 
change  would  reinstate  the  definition 
that  was  in  effect  prior  to  the  final  rule 
of  May  27,  1994,  and  would  provide 
regulatory  relief  to  perhaps  hundreds  of 
companies  considered  to  be  "fuel 
manufacturers"  only  because  they  add 
common  hydrocarbon  stocks  to  finished 
fuels. 

Similarly,  EPA  proposed  to  revise  the 
definition  of  a  fuel  manufacturer  (at 
79.2(d))  to  exclude  those  parties  whose 
"manufacturing"  activity  consists  only 
of  adding  small  amounts  of  detergent 
and/or  other  performance  additives  to 
fuel.  Specifically,  EPA  proposed  that 
parties  which  merely  add  additives  in 
amounts  accounting  for  less  than  1 
percent  by  volume  of  the  resulting 
additive/fuel  mixture  would  not  be 
considered  fuel  manufactiuers  by 
virture  of  this  activity.  In  such  cases,  the 
registration  and  testing  requirements  for 
the  additives  themselves  are  already 
being  met  by  the  responsible  additive 
manufacturers.  Thus,  including  as  fuel 
manufacturers  those  entities  whose  only 
relevant  activity  is  the  blending  of  such 
additives  into  fuel  has  the  effect  of 


'  Deadlines  for  requirements  not  proposed  to  be 
affected  by  the  de  minimis  provision  (i.e..  Tier  1 
and  potential  Alternative  Tier  2  and/or  Tier  3 
requirements)  are  not  affected  by  these  extensions. 


IMI 
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increasing  the  number  of  F/FA 
registration  respondents  while  yielding 
UttJe  incremental  information  to  EPA. 

The  proposed  "one-percent  solution" 
described  above  would  not  change  the 
registration  responsibilities  of  parties 
who  add  oxygenates  in  amounts 
sufficient  to  produce  mixtures 
categorized  as  non-baseline.^  EPA 
judged  that  it  is  generally  appropriate 
for  manufacturers  of  oxygenated  fuels  to 
share  (along  with  oxygenate 
manufacturers)  the  responsibility  for 
registering  and  testing  these  mixtures. 
The  blending  of  oxygenates  in  relatively 
large  volumes  can  cause  substantive 
changes  in  the  basic  properties, 
emission  composition,  and  toxic 
potential  of  the  fuel.  Furthermore,  in  the 
case  of  most  oxygenates,  the  blending  is 
accomplished  "upstream"  by  fuel 
refiners  and  importers.  Thus,  other 
manufacturing  activities  besides  the 
addition  of  oxygenate  generally  define 
these  blenders  as  fuel  manufacturers 
and  make  them  responsible  for  F/FA 
registration  and  testing  requirements. 

However,  certain  physical  properties 
prevent  transport  of  ethanol-containing 
fuel  through  the  pipeline  distribution 
system,  so  that  ethanol  must  be  added 
to  fuel  downstream  rather  than  at  the 
refinery.  In  addition  to  refiners  and 
importers,  therefore,  many  ethanol 
blenders  are  terminal  operators  and 
truckers  who  are  considered  "fuel 
manufacturers"  only  because  of  their 
oxygenate-blending  activity.  Some  of 
these  entities  qualify  for  the  small 
business  exemption  at  79.58(d)(2), 
which  exempts  them  from  Tier  1  and 
Tier  2  testing  responsibilities.  As  fuel 
manufacturers,  however,  they  must  still 
comply  with  the  reporting  requirements 
of  the  F/FA  registration  program.  As 
pointed  out  in  the  NPRM,  these 
requirements  may  constitute  a 
significant  paperwork  burden  for  such 
respondents,  while  adding  little 
information  to  EPA  in  regard  to 
oxygenated  fuels  beyond  that  which  is 
available  through  other  program 
reporting  mechanisms. 

Recognizing  the  unique  market 
structure  for  ethanol  blending  activities, 
EPA  proposed  to  revise  the  fuel 
manufacturer  definition  to  exclude 
oxygenate  blenders  who  meet  the 
regulatory  definition  of  a  small 
business.  For  convenient  reference,  it 
was  also  proposed  that  the  definition  of 


'  As  specified  in  $  79.56(eH3).  non-baseKoe  F/FA» 
conUin  (among  other  criteria)  no  elements  in 
addition  lo  carbon,  hydrogen,  oxygen,  nitrogen,  and 
sulfur,  and.  in  the  case  of  gasoline  F/FAs.  contain 
1.5  percent  or  more  oxygen  by  weight,  and.  in  the 
caae  of  diesel  F/FAs.  contain  1 .0  percent  or  more 
oxygen  by  weight 


"oxygenate  compound"  at  40  CFR  79.50 
also  be  incorporated  at  40  CFR  79.2(k). 

B.  Summary  of  Comments  and  Final 
Actions 

Comments  about  the  proposed 
definition  changes  were 
overwhelmingly  supportive  and,  with 
some  modification,  EPA  is  finalizing 
them  in  today's  action.  The 
modifications  are  discussed  below. 

Several  commenters  said  that  the 
proposed  new  definition  of  a  fuel 
manufacturer  could  be  misinterpreted  as 
excluding  or  changing  the  requirements 
of  fuel  refiners  and  importers,  in 
addition  to  entities  whose  fuel 
"manufacturing"  activity  is  limited  to 
the  blending  of  additives  or  oxygenates 
into  fuel.  EPA  did  not  intend  the 
proposed  changes  to  affect  any  of  the 
existing  registration  and  testing 
responsibilities  of  refiners  and 
importers  for  any  of  the  fuel 
formulations  they  produce  or  blend. 
Accordingly,  the  regiilatory  language  for 
the  revised  definitions  has  been 
modified  to  eliminate  the  potential 
ambiguity. 

Some  commenters  said  that  all 
oxygenate  blenders  other  than  refiners 
and  importers  should  be  excluded  from 
the  definition  of  a  fuel  manufacturer, 
not  just  those  oxygenate  blenders  which 
are  small  businesses  (docket  items  VII- 
D-06.  Vn-D-12,  Vn-D-14).  They  stated 
that  this  broad  exemption  would  level 
the  playing  field  among  blenders 
without  impeding  the  development  of 
health  effects  data,  since  oxygenate 
manufacturers  and  major  fuel  refiners 
and  importers  would  retain  this 
responsibility. 

EPA  has  carefully  considered  the 
commenters'  arguments  in  relation  to 
other  provisions  of  the  F/FA  registration 
and  testing  program.  The  program  is 
structured  around  the  concept  that 
business  entities  which  profit  from  the 
sale  of  a  F/FA  product  should  generally 
share  responsibility  for  its  potential 
effects  on  the  public  health  and  welfore. 
Such  businesses  have  thus  been 
required  to  share  in  the  burdens 
associated  with  determining  these 
potential  effects.  However,  this  general 
principle  is  tempered  by  various 
provisions  which  recognize  that  other 
factors,  such  as  characteristics  of  the  F/ 
FA  marketplace  and  distribution 
system,  must  also  be  taken  into  account 
when  assigning  the  regulatory  burdens. 
For  example,  the  special  provision  for 
relabeled  additives  (§  79.58(a))  provides 
an  exemption  based  on  the  position  of 
a  business  entity  in  the  product 
marketing  and  distribution  chain.  The 
special  provisions  for  small  businesses 
(§  79.58(d))  also  grant  exemptions  based 


upon  financial  and  marketplace  factors. 
Moreover,  provisions  finalized  in 
today's  action  permit  this  exemption  to 
"pass  through"  to  customers  of  small 
businesses,  regardless  of  the  size  of  the 
customers,  to  prevent  disruption  of 
marketplace  relationships  (see  section 
rV.B,  below). 

EPA's  proposal  to  exclude  as  fuel 
manufacturers  those  oxygenate  blenders 
who  meet  small  business  criteria  would 
certainly  provide  additional  regulatory 
relief  to  this  financial  segment  of  the 
industry.  However,  as  pointed  out  by 
the  commenters,  the  proposed  change 
would  not  fully  resolve  the  underlying 
problem  it  was  intended  to  address:  The 
regulation's  unequal  impact  on  different 
segments  of  the  o^nrgenate  marketplace. 

EPA  identified  this  in  the  NPRM  as 
the  basic  problem  which  was  proposed 
to  be  addressed  through  regulatory 
revision.  Specifically,  in  the  background 
discussion  provided  in  the  NPRM,  EPA 
described  the  oxygenate  marketplace 
characteristics  which  created  the  need 
for  the  proposed  change  as  follows:  "In 
the  case  of  oxygenates  other  than 
ethanol,  the  oxygenate  is  generally 
added  to  gasoline  at  the  fuel  refinery, 
before  the  gasoline  is  distributed 
through  the  pipeline.  These  'upstream' 
blenders  tend  to  be  relatively  limited  in 
number,  and  often  are  large  fuel 
manufacturing  businesses.  Ethanol.  on 
the  other  hand,  is  generally  prohibited 
from  transport  through  the  pipeline 
•   *   * ,  and  must  be  added  to  the  fuel 
downstream.  Thus,  rather  than  being 
blended  by  relatively  few  fuel  refiners, 
ethanol  is  added  to  fuel  by  large 
numbers  of  terminal  operators,  fuel 
balers,  and  some  fuel  retailers  *   *   *" 
(61  FR  36537). 

EPA  thus  recognized  in  the  NPRM 
that,  among  the  various  fuel  oxygenates, 
only  ethanol  blending  involved 
numerous  entities  other  than  importers 
and  refiners.  Logically,  the  inclusion  of 
oxygenate  blenders  as  fuel 
manufacturers  when  they  are  not 
otherwise  fuel  importers  or  refiners  has 
a  potentially  greater  disruptive  impact 
on  the  ethanol  marketplace  than  on  the 
market  for  other  oxygenates.  To  alleviate 
some  of  this  imbalance.  EPA  proposed 
in  the  NPRM  to  exempt  small  oxygenate 
blenders  from  the  fuel  manufacturer 
definition,  noting  that  many  of  the 
entities  involved  in  ethanol  blending 
already  qualify  for  small  business 
exemptions  and  thus  have  requirements 
limited  only  to  paperwork  submittal. 
However,  upon  reconsideration.  EPA 
agrees  with  the  commenters  that  a  more 
equitable  outcome  can  be  attained  by 
exempting  all  entities  whose  only 
"manufacturing"  activity  is  the  blending 
of  oxygenate.  This  would  restrict  the 


regulatory  responsibility  for  registration 
and  testing  of  ethanol  and  ethanol 
blends  to  the  same  types  of  business 
entities  that  are  subject  to  these 
requirements  with  respect  to  other 
oxygenates  and  oxygenate  blends,  i.e.. 
oxygenate  manufacturers,  fuel  refiners, 
and  importers. 

Thus,  for  the  reasons  discussed  above, 
this  final  rule  revises  the  definition  of 
a  fuel  manufacturer  to  specifically 
exclude  oxygenate  blenders,  regardless 
of  their  size,  if  they  are  not  also  fuel 
refiners  or  importers. 

IV.  Small  Business  Provisions 

A.  Tax-Based  Bevenue 

Under  §  79.58(d).  qualification  for  the 
F/FA  program's  small  business 
provisions  is  based  in  part  on  a 
manufacturer's  total  annual  sales 
revenue:  a  $50  million  limit  for 
manufacturers  of  baseline  and  non- 
baseline  F/FAs,  and  a  $10  million  limit 
for  manufacturers  of  atypical  F/FAs. 
After  these  criteria  were  promulgated, 
communications  from  trade 
organizations  (docket  item  Vl-D-05) 
suggested  that  the  total  sales  limits 
should  be  revised  to  take  tax  effects  into 
account.  These  organizations  (Minted 
out  that  sales  and  excise  taxes 
accumulate  as  the  fuel  passes  along  the 
refining-disthbution-marketing  chain, 
but  are  generally  not  included  in  the 
price  paid  for  the  fuel  (nor  in  the  gross 
sales  revenue  of  the  seller)  until  the  fuel 
is  marketed  at  the  retail  level.  The 
accumulated  sales  and  excise  taxes  may 
represent  a  considerable  portion  of  a 
small  retailer's  fuel-related  sales 
revenues.  Thus,  the  commenters  said, 
small  marketers  would  be 
disadvantaged  in  comparison  with  small 
refiners  and  other  upstream  businesses 
unless  these  tax  effects  were  reflected  in 
the  small  biisiness  definition. 

EPA  found  these  arguments 
persuasive,  and  proposed  to  change 
§  79.58(d)  to  allow  revenue  representing 
the  collection  of  taxes  to  be  excluded 
from  a  manu&cturer's  total  annnnl  sales 
for  the  purpose  of  qualifying  as  a  small 
business.  EPA  also  proposed  to  revise 
§  79.59(b)(5)(ii)  to  require  the  submittal, 
at  EPA's  request,  of  doctimentation 
showing  the  validity  of  sales  amounts 
excluded  as  taxes.  All  comments 
received  about  these  proposals  (docket 
items  Vn-D-02,  VIM)-06,  and  VII-O- 
21)  were  supportive,  and  the  proposed 
regulatory  changes  are  finalized  in 
today's  fiinal  rule. 

B.  Extension  of  Applicability  ofTier  2 
Exemption 

Under  the  existing  regulations,  it  is 
possible  for  the  manufacturer  of  an 


additive  to  be  exempt  bom  Tier  2 
testing  requirements  under  the  special 
provisions  for  small  businesses,  while 
larger  fuel  manufacturers  who  buy  and 
blend  this  additive  into  fuel  do  not 
qualify  for  the  exemption  and  must  still 
test  the  additive/fuel  mixture.  As 
described  in  the  NPRM,  this 
combination  of  circumstances  has  led  to 
awkward  and  imintended  outcomes. 
EPA  thus  proposed  to  revise  §  79.58(d) 
to  exempt  fuel  manufacturers  frx)m  Tier 
2  requirements  arising  bom  the  use  of 
an  additive  which  is  itself  exempt  from 
Tier  2  under  the  small  business 
provisions. 

The  one  comment  received  on  this 
issue  (docket  item  VII-D-27)  was 
supportive.  However,  the  commenter 
suggested  that  the  "pass  through"  of  the 
Tier  2  exemption  should  apply  not  only 
to  parties  who  blend  an  exempted 
additive  into  fuel,  but  also  to  other 
additive  manufacturers  who  buy  and 
blend  the  exempted  additive  with  other 
additives  and  then  bring  the  resulting 
multifunctional  additive  to  the 
marketplace.  The  commenter  was 
concerned  that  non-exempt  customers 
who  are  secondary  additive 
manufacturers,  just  like  those  who  are 
fiiel  manufacturers,  might  stop 
purchasing  the  additive  in  lieu  of 
having  to  conduct  their  own  Tier  2 
testing. 

EPA  agrees  that  this  situation  falls 
within  the  intent  of  the  proposal.  That 
is,  passing  the  Tier  2  exemption  through 
to  secondary  additive  manufacturers  as 
well  as  fuel  manufacturers  will  help 
preserve  the  business  base  of  small 
additive  manufacturers  by  shielding 
their  customers  bom  Tier  2 
requirements.  The  new  regulatory 
langiiage  at  §  79.58(d)(6)  extends  the 
applicability  of  the  small  business 
exemption  accordingly.  However,  the 
"pass  through"  of  the  Tier  2  exemption 
to  secondary  additive  manu&cturers 
only  applies  if  the  secondary 
manufacturer  blends  the  exempted 
additive  with  one  or  more  other 
registered  additives  and/or  substances 
containing  only  carbon  and/or 
hydrogen.  This  approach  is  consistent 
with  the  conditions  qualifying  for 
exemption  from  pieriodic  additive 
reporting  requirements,  under  §  79.5(b). 

C.  Small  Business  Definition  Basis 

While  supportive  of  the  tax-related 
changes  discussed  above,  one 
commenter  also  said  that  the  small 
business  definition  should  be  further 
changed,  such  that  only  fuel-related 
revenue  would  be  included  in 
determining  whether  a  business  is 
considered  "small"  for  the  purpose  of 
this  program  (docket  item  VII-^-02). 


The  revenue  amounts  specified  in  the 
small  business  definition  adopted  in 
May  1994  were  selected  to  strike  a 
reasonable  balance  between  EPA's 
scientific  (and  statutorily-mandated) 
need  for  information  and  the  financial 
ability  of  responsible  business  entities 
to  provide  that  information.  Thus,  the 
revenue  cut-off  points  were  selected  on 
the  basis  of  the  total  sales  revenue  of  the 
ultimate  parent  companies  of  registered 
F/FA  manufactxu^rs.  EPA  did  not 
propose  to  change  this  basic  aspect  of 
the  small  business  definition,  and  is  not 
addressing  this  issue  in  this  rulemaking. 

V.  Biodieael  Provisions 

A.  Background 

Biodiesel  fuels  and  most  blends  of 
bio-and  conventional  diesel  fuel  contain 
more  than  1.0  weight  percent  oxygen 
and  thus,  according  to 
§  79.56(e)(3)(ii)(B),  fall  into  the  non- 
baseline  diesel  category.  Under 
§  79.56(e)(4)(ii)(B)(2),  as  adopted  in  May 
1994,  biodiesel  fuels  derived  from 
vegetable  oil  ("mixed  alkyl  esters  of 
plant  origin")  are  grouped  separately 
&T>m  biodiesel  fuels  derived  from 
animal  fat  ("mixed  alkyl  esters  of 
animal  origin").  For  each  group,  the 
representative  to  be  used  in  henlth 
effects  testing  is  required  to  be  that 
member  product  with  the  highest 
maximum  recommended  concentration 
reported  in  its  registration  data.  Ehiring 
testing,  the  selected  product  is  to  be 
used  at  this  maximum  concentration. 

In  the  rule  promulgated  in  May,  1994, 
EPA  established  the  two  separate 
biodiesel  groups  because  of  concern  that 
the  composition  of  animal-derived  and 
vegetable-derived  fuels  might  differ 
considerably,  and  thus  might 
demonstrate  different  toxicological 
properties.  Both  vegetable  oil  and 
animal  fat  are  composed  of  triglycerides, 
and  the  process  used  to  convert  the 
triglycerides  to  fuel  (i.e.,  an 
esterification  process  in  which  an 
alcohol  is  reacted  with  fat  or  oil)  is  the 
same  for  both.  As  discussed  in  the 
preamble  to  the  May  1994  rule,  EPA 
understood  that  up  to  3.0  percent  of  the 
resulting  chemical  mixture  may  be 
composed  of  non-esterified  reactants, 
other  reaction  products,  and  possible 
contaminants,  and  EPA  was  concerned 
that  these  components  could  vary 
significantly  between  the  different 
feedstocks. 

In  subsequent  communications  with 
EPA  (see  docket  item  VI-E-01), 
representatives  of  the  industry  asserted 
that  biodiesel  produced  from  difiiarent 
lipid  sources  are  substantially  the  same. 
As  a  result  of  its  evaluation  of  these 
arguments,  EPA  proposed  to  revise  the 
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grouping  rules  in  §  79.56(e)(4)(ii)(B)(2) 
to  permit  animal-and  vegetable-derived 
biodiesels  to  be  grouped  together.  EPA 
requested  comment  on  this  proposed 
change,  as  well  as  data  comparing  the 
composition  and  emissions  of  biodiesel 
fuels  derived  from  different  feedstocks. 

In  the  NPRM,  EPA  also  requested 
comment  on  a  possible  change  to  the 
rule  governing  the  biodiesel  blend 
selected  to  serve  as  the  group 
representative,  such  that  a  particular 
percent  blend  would  be  specified  (e.g., 
100  percent  or  20  percent)  rather  than 
requiring  the  highest  concentration 
registered  for  a  biodiesel  product  to  be 
used.  Comments  were  also  requested  on 
the  practicality  of  different  blend 
options  with  respect  to  their 
compatibility  with  test  vehicles  or 
engines. 

B.  Summary  of  Comments 

Comments  submitted  by  the  National 
Biodiesel  Board  (MBB)  and  the  Fats  and 
Proteins  Research  Foundation,  Inc. 
(FPRF)  supported  the  proposal  to  permit 
biodiesel  F/FAs  derived  from  animal 
fats,  vegetable  fats,  used/recycled 
vegetable  oils,  fats  and  greases  to  be 
consolidated  into  one  group  (Docket 
items  Vn-I>-17  and  VII-I>-19).  NBB 
and  FPRF  commented  that  biodiesel  F/ 
FAs  frt>m  these  various  sources  have 
similar  composition.  They  stated  that 
the  primary  difference  is  a  shift  in  the 
composition  of  satiuated  fatty  esters, 
e.g.,  soybean  oil  is  typically  12-15 
percent  satiuated  while  tallow  is 
typically  50  p>ercent  saturated.  NBB 
stated  that  this  difference  appears  to 
have  little  effect  on  biodiesel  emission 
characteristics,  and  submitted  a  recent 
study  demonstrating  that  these  fuels 
respond  in  a  similar  manner  when 
burned  in  a  diesel  engine.*  The  FPRF 
commented  that  it  would  be 
inconsistent  with  the  treatment  of 
petroleum-based  fuels  and  economically 
detrimental  to  biodiesel  manufacturers 
to  require  duplicate  testing  for  different 
biofuels. 

In  regard  to  EPA's  concerns  about  the 
non-esterified  portion  of  biodiesel,  NBB 
noted  that  the  American  Society  for 
Testing  and  Materials  (ASTM)  Biodiesel 
Task  force  (within  Committee  D2, 
Section  E2  on  diesel  fuels)  has  been 
working  actively  to  develop  and 
promulgate  a  standard  for  biodiesel. 
According  to  NBB,  the  ASTM  standard 
will  minimize  any  source-related 
differences  which  might  exist  in  the 
non-ester  fraction.  The  standard  is 


*  Van  Garpen.  J.  Comparison  of  th«  Engine 
Pezformance  and  Emission  Characteristics  of 
Vegetable  Oil-Based  and  Animal  Fat-Based 
Blodieeel.  Iowa  State  Utuwnity,  August  1996. 
(Dockal  item  VII-O-19). 


expected  to  set  a  minimum  conversion 
of  the  starting  fiats  and  oils  to  97.9% 
ester  product,  based  on  the  free  and 
total  glycerine  specification.  NBB  said 
that  the  remaining  2.1%  of  non-ester 
materials  is  nearly  all  composed  of 
partially  reacted  lipids,  primarily 
monoglycerides  and  diglycerides.  Under 
the  ASTM  standard,  trace  byproducts 
would  be  limited  in  composition  and 
amount  by  ash,  flashpoint,  free 
glycerine,  acid  value,  carbon  residue, 
and  sediment  specifications.  The  NBB 
suggested  that,  once  the  ASTM  standard 
for  biodiesel  is  finalized,  the  Agency 
should  incorporate  it  into  the 
specifications  for  the  biodiesel  group 
representative. 

In  response  to  EPA's  request  for 
comment  about  the  most  appropriate 
biodiesel  blend  for  use  in  health  effects 
testing,  one  commenter  (docket  item 
VII-D-28)  felt  that  testing  should  be 
done  on  a  formulation  which  reflects 
the  levels  at  which  biodiesel  woidd 
actually  be  expected  to  be  blended,  i.e., 
20  percent  or  less.  On  the  other  hand, 
the  NBB  supported  the  choice  of  100 
percent  biodiesel  as  the  group 
representative.  NBB  said  that  valid 
approximations  of  the  potential  health 
effects  of  biodiesel  blends  may  be 
determined  from  utilizing  data  resulting 
from  the  testing  of  base  diesel  fuel  and 
100  percent  biodiesel,  extrapolating  the 
data  based  on  scientific  observations  of 
the  linear  trends  of  emissions.  NBB 
stated  that  the  use  of  100  percent 
biodiesel  in  health  effects  testing  need 
not  be  precluded  by  concerns  about 
engine  compatibility,  so  long  as 
recognized  problems  (i.e.,  accelerated 
deterioration  of  fuel  hoses  and  fuel 
pump  seals)  are  addressed  in  the  testing 
protocol.  However,  NBB  also  noted  that 
the  potendal  market  applications  for 
biodiesel  range  from  less  than  5  percent 
for  low  blend/premium  diesel  to  100 
percent  applications  in  marine  and 
underground  mining  markets.  Vehicles 
subject  to  urban  bus  and/or  clean  fuel 
fleet  regulatory  programs  are  likely  to 
operate  on  20  percent  blends  due  to 
operating  performance  featiues  such  as 
increased  lubricity  and  economic   . 
competitiveness  vis-a-vis  other 
alternative  fuels.  Off-road  markets  such 
as  underground  mining  and  marine  will 
likely  use  blends  approaching  100 
percent  in  order  to  comply  with 
environmental  and  safety  regulations. 

C  Analysis  and  Conclusions 

While  the  available  data  are  not 
comprehansive,  EPA  agrees  with 
industry  commenters  that  plant-  and 
animal-derived  biodiesel  fuels  appear  to 
have  generally  similar  chemical 
composition.  It  is  EPA's  imderstanding 


that,  whether  the  feedstock  is  plant  or 
animal,  the  nonesterified  fraction  of 
biofuel  is  mosdy  composed  of  partially 
reacted  lipids  of  different  chain  lengths, 
primarily  monoglycerides  and 
diglycerides.  EPA  is  encouraged  to  learn 
that  ASTM  is  developing  compositional 
standards  designed  to  ensure  biodiesel 
quality.  For  the  reasons  discussed  in  the 
previous  section,  the  ASTM  standards, 
when  finalized,  should  serve  to  further 
limit  both  the  amount  and  chemical 
variability  of  non-ester  components  and 
any  other  differences  that  may  exist 
between  biodiesel  fuels  derived  frttm 
plant  and  animal  feedstocks.  Thus,  the 
Agency's  earlier  concern  about  the 
possible  variation  in  non-ester 
components  depending  on  plant  or 
animal  lipid  source  is  largely  allayed. 

For  these  reasons,  grouping  of 
biodiesel  F/FAs  based  upon  their  plant 
vs.  animal  feedstock  origin  does  not 
appear  to  be  warranted  at  this  time. 
Accordingly,  as  proposed,  the  Agency  is 
today  revising  the  grouping  rule  for 
biodiesel  F/FAs  to  permit  plant  and 
animal  biodiesel  F/FAs  to  group 
together  and  be  represented  by  one 
group  representative  for  compliance 
with  Tier  1  and  Tier  2  testing 
requirements. 

Nevertheless,  EPA  wishes  to 
emphasize  that  the  data  ciurenUy 
available  do  not  demonstrate  equivalent 
composition  and  emission 
characteristics  across  all  biodiesel 
formulations.  In  fact,  significant 
variations  may  exist  even  within  the 
same  feedstock.  For  example,  soybeans 
grown  under  different  climatological 
conditions  may  have  different  chemical 
compositions  and,  therefore,  could  have 
different  emission  profiles.  The 
potential  use  of  waste  cooking  oils  and 
recycled  grease  as  biodiesel  feedstocks 
may  also  present  cause  for  concern.  In 
addition  to  lipid  source,  the  identity  of 
the  alcohol  used  in  the  biodiesel 
production  process  may  also  have 
significant  effects  on  both  regulated  and 
imregiilated  emissions.  Furthermore,  if 
the  proposed  ASTM  standards  for 
biodiesel  fuels  are  not  finalized,  or  if  the 
final  standards  do  not  provide  the 
expected  level  of  biodiesel  quality 
control,  then  additional  variability 
concerns  are  likely  to  arise. 

It  is  important  to  recall,  therefore,  that 
Tiers  1  and  2  are  largely  intended  to 
provide  screening-level  information. 
Under  the  Tier  3  testing  authority 
specified  in  79.54.  EPA  may  require  not 
only  follow-up  testing  on  the  group 
representative  which  imderwent  Tier  1 
and  Tier  2  testing,  but  also  may  require 
testing  of  one  or  more  other  members  of 
a  group.  Thus,  even  though  this  final 
rule  will  allo>v  all  biodiesel  F/FAs  to 
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group  together  and  be  represented  in 
Tier  1  and  Tier  2  testing  by  one  test 
substance.  EPA-  is  not  precluded  frt)m 
requiring  any  other  vegetable-derived, 
animal-derived,  or  other  biodiesel  F/ 
FAs  to  undergo  separate  testing  in  the 
fiiture  under  the  Tier  3  authority. 

In  regard  to  selecting  the  biodiesel 
group  representative.  EPA  has  decided 
that  100  percent  biofuel  is  most 
appropriate  for  the  screening  purposes 
of  Tiers  1  and  2.  EPA  has  received 
industry  assiuances,  both  in  written 
comments  (docket  item  Vn-D-19)  and 
in  follow-up  communications,^  that  the 
use  of  100  percent  biofuel  does  not 
require  significant  engine  modifications. 
Furthermore,  while  20  percent  biodiesel 
formulations  are  expected  to 
predominate  in  the  commercial 
marketplace  during  the  short  term,  both 
lower  and  higher  percent  blends  may 
see  greater  market  penetration  in  the 
future.  For  example,  the  state  of  Iowa 
has  announced  plans  for  a  one-year  trial 
of  five  percent  biodiesel  fuel  in  its 
vehicle  fleet.^  At  the  other  extreme, 
some  biodiesel  manufiacturers  have 
registered  blends  of  up  to  50  percent, 
and  100  percent  biofuels  are  anticipated 
for  certain  nonroad  applications. 

In  view  of  the  diversity  of  biodiesel 
fuel  blend  percentages  and  the 
uncertainty  about  future  usage  patterns, 
EPA  believes  that  Tier  1  and  Tier  2 
testing  on  100  percent  biofuel  will 
provide  the  most  useful  and  widely 
applicable  screening  information.  These 
tests  will  furnish  a  detailed  profile  of 
the  emissions  produced  during  the 
combustion  of  biofuel  itself  as  well  as 
screening  information  on  the  potential 
toxicity  of  these  emissions.  Such  data 
can  be  expected  to  help  inform  EPA's 
initial  evaluation,  not  only  of  100 
percent  biofuel,  but  also  of  various 
percentage  biodiesel  fuels.  It  must  be 
noted,  however,  that  EPA  does  not 
accept  the  biodiesel  industry's 
suggestion  that  such  data  can  just  be 
extrapolated  to  give  valid 
approximations  of  the  effects  of  various 
biodiesel  blends.  This  suggestion 
implicitly  assumes  that  the  emissions 
generated  by  any  given  biodiesel 
percentage  blend  are  simply  the 
weighted  siun  of  the  emissions 
generated  separately  by  baseline  diesel 
fuel  and  100  percent  biofuel,  without 
regard  to  possible  interactions  between 
them.  To  strengthen  the  credibility  of 
this  assumption,  detailed 


*See  memorandum  of  Oecemlier  6. 1996  from 
Joaeph  Sopala  to  Docket  A-90-07,  entitled,  "Phone 
Conversations  with  Leroy  Watson  of  the  National 
Biodiesel  Board  (NBB)." 

*  "Iowa  DOT  to  Use  5%  blends  of  Biodiesel  in 
State  Fleet."  Oxyfuel  News,  Vol  VIII.  No.  4S.  Page 
6.  November  IB.  1996. 
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characterization  of  the  combustion 
emissions  from  biodiesel  blends  would 
be  required.  EPA  therefore  encourages 
the  biodiesel  industry  group  to  consider 
conducting,  on  a  voluntary  basis, 
emission  characterization  tests  on  one 
or  more  biodiesel  percentage  blends, 
parallel  to  the  Tier  1  testing  required  to 
be  run  on  the  100  percent  biofuel  group 
representative.  If  submitted  to  EPA 
along  with  the  required  Tier  1  submittal, 
such  information  could  help  to  allay 
EPA's  concern^  about  the  possible 
variability  of  different  biodiesel  blends. 

A  direct  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register  (see  discussion  in  section  D.B 
of  this  preamble)  includes  a  change 
extending  the  Tier  1  deadline  for 
biodiesel  F/FAs  to  one  year  frt>m  today's 
date.  Interested  readers  should  consult 
that  notice  for  additional  information. 

VI.  Synthetic  Fuel  Provisions 

A.  Background 

Under  §§  79.56(e)(3)  (i)(B)  and  (ii)(B), 
a  fuel  derived  bom  any  source  other 
than  conventional  petroleum  is  assigned 
to  a  non-baseline  category.  Further, 
under  §  79.56(e)(4)(ii)  [A)[3)  and  {B)(3). 
separate  non-baseline  groups  are 
defined  for  formidations  derived  in 
whole  or  in  part  from  each  non- 
conventional  soiuce  or  process, 
including  coal,  tar  or  oil  sands,  shale, 
and  recycled  chemical  or  petrochemical 
products.  The  objective  of  these 
grouping  provisions  was  to  assiu« 
separate  testing  for  fuels  which  EPA 
expected  would  differ  frxjm 
conventional  fuels  in  composition  or 
other  properties,  and  which  therefore 
might  have  different  public  health 
impacts. 

Following  promulgation  of  the 
regulations  in  May  1994.  EPA  received 
communications  from  some  affected 
industries  (e.g..  see  docket  items  VI-^3- 
02  and  VI-D-03).  indicating  that  fuels 
derived  frt>m  "synthetic"  feedstocks 
("synfuels")  do  not  necessarily  differ 
fitjm  fuels  derived  from  conventional 
I^troletmi  sources.  Based  on  this 
information,  EPA  solicited  substantive 
coounent  and  supporting  data  relevant 
to  possible  revision  of  the  ndes  for 
grouping  these  fuels.  Several 
alternatives  were  discussed  in  the 
proposal,  including  (1)  case-by-case 
assignment  of  a  synfuel  to  a  baseline  or 
non-baseline  group,  determined  by 
comparative  compositional  analysis,  (2) 
baseline  or  non-baseline  assignment 
determined  by  the  proportion  of  the 
final  fuel  derived  firom  a  non- 
conventional  source,  and  (3)  elimination 
of  the  distinction  between  conventional 
petroleiun  and  some  or  all  non- 


conventional  crude  sources  as  a 
criterion  for  group  assignment.  Changes 
to  the  rules  for  selecting  group 
representatives  were  also  proposed.  In 
addition,  EPA  proposed  to  eliminate  the 
phrase  "non-conventional  process"  as  a 
grouping  criterion  [in  §§  79.56(e)(4) 
{ii)(A)(3)  and  [n)[B)(3)],  because  die 
phrase  was  open  to  misinterpretation 
and  confusion. 

B.  Summary  of  Comments 

EPA  received  over  twenty  written 
comments  on  these  issues,  all  strongly 
in  favor  of  removing  the  general 
distinction  between  synthetic  and 
conventional  sources  as  a  criterion  for 
group  assignment  Some  commenters 
provided  analytic  data  and  other 
information  showing  that  properties  of 
crude  oil  derived  frvm  tar  (or  oil)  sands 
are  well  within  the  range  for 
conventional  crude  and  that,  after 
processing,  these  fuels  are  frequentiy 
lower  in  sulfur,  olefins,  and  metal 
content  than  conventional  fuels  (see,  for 
example,  docket  items  VII-D-03,  VII-D- 
04,  Vn-D-15,  Vn-D-25,  VII-D-29,  VD- 
D-34,  VII-4>-42).  Commenters  pointed 
out  that  commercialized  synfuels  are 
subject  to  the  same  EPA  regulations  and 
industry  specifications  (e.g.,  ASTM  and 
pipeline  requirements)  as  conventional 
fuels,  and  are  totally  commingled  and 
fungible  with  them.  They  felt  that 
grouping  based  on  the  proportion  of 
synthetically-derived  component  would 
therefore  not  only  be  arbitrary,  but 
would  create  unjustifiable  market 
restrictions. 

Information  submitted  in  regard  to 
coal-derived  fuels  similarly  supported 
their  categorization  as  baseline  hiels, 
without  respect  to  blend  ratio.  One 
commenter,  reporting  the  results  of  a 
recent  analysis  of  fuels  derived  from 
coal  liquefaction  processes,  stated  that 
these  distillates  are  similar  to  petroleum 
in  terms  of  hydrocarbon  composition 
and  are  of  adequate  quality  to  be 
blended  direcdy  into  refinery  streams 
(docket  item  VII-D-41).  The  U.S. 
Department  of  Energy's  Pittsburgh 
Energy  Technology  Center  submitted 
data  (docket  item  VII-I>-43)  showing 
that  coal-derived  Fischer-Tropsch  diesel 
fuels  were  superior  to  petroleum- 
derived  fuels  in  terms  of  performance 
(higher  cetane  number  and  lower 
aromatic  content)  and  "cleanliness" 
(heteroatom  composition  and  paraffin 
distribution). 

C.  Conclusions 

EPA  has  reviewed  the  qualitative  and 
quantitative  information  submitted  by 
the  commenters  and  agrees  that  motor 
vehicle  fuels  derived  from  oil  or  tar 
sands  or  synthesized  bom  coal  appear 
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to  fall  within  the  broad  range  of 
properties    and    components    of 
other    F/FAs  that  are  categorized  as 
baseline.  Today's  final  rule  deletes  fuels 
derived  from  these  sources  from  the  list 
of  synthetically-derived  fuels 
considered  to  be  non-baseline,  thus 
allowing  them  to  join  the  baseline  F/FA 
groups.  As  noted  in  section  V.C.  of  this 
preamble,  however.  EPA  retains  the 
authority  in  §  79.54  to  require  additional 
testing  at  the  Tier  3  level,  including 
testing  of  different  representative(s)  of  a 
group  than  those  tested  at  the  Tier  1 
and/or  Tier  2  level.  For  example,  under 
Tier  3.  EPA  could  require  special 
analyses  of  the  composition  or 
emissions  of  members  of  the  baseline  F/ 
FA  group  that  are  derived  from  non- 
conventional  sources.  Separate 
toxicology  testing  of  these  or  other 
group  members  could  also  be  required 
under  Tier  3. 

In  addition  to  the  change  described 
above,  today's  final  rule  deletes  "non- 
conventional  process"  from  the  non- 
baseline  grouping  criteria.  No  comments 
were  received  regarding  the  grouping  of 
motor  vehicle  fuels  which  might  be 
synthesized  from  shale  or  from  recycled 
or  other  petrochemical  sources  (e.g.. 
used  motor  oils,  recovered  chemical 
spills,  recycled  plastics,  industrial  waste 
streams),  and  EPA  has  not  changed  the 
grouping  rules  or  group  representative 
specifications  for  these  fuels. 

Vn.  Tier  I  Exposure  Analjrsis 

In  the  NfPRM.  EPA  proposed  to  delete 
the  Tier  1  requirement  (at  §  79.52(c)l  to 
provide  a  qualitative  discussion  of 
potential  public  exposure  to  F/FA 
emission  products.  Since  it  was  to  be 
based  on  data  already  required  to  be 
submitted  for  registration  (e.g..  aimual 
and  projected  production  volume, 
marketing,    and    distribution    data 
for    F/FA  products),  EPA  concluded 
upon  review  that  the  required 
discussion  would  add  little  or  no 
incremental  value  to  other  data 
requirements.  Public  commenters 
agreed  that  this  requirement  was 
redundant  and  should  be  deleted. 

In  this  final  rule,  therefore,  EPA  has 
deleted  §  79.52(c)  and  modified  the 
introductory  paragraph  in  §  79.52(a) 
accordingly.  Deletion  of  this  Tier  1 
requirement  does  not  in  any  way  imply 
that  EPA  considers  population  exposure 
data  to  be  unimportant.  On  the  contrary, 
information  on  exposures  is  necessary 
for  quantitative  risk  assessment. 
However,  rigorous  population  exposure 
studies  that  would  be  useful  to  risk 
assessment  are  complex,  expensive,  and 
beyond  the  intended  scope  of  the  Tier 
1  and  Tier  2  screening  requirements.  As 
described  above  and  in  the  proposed 


rule,  the  information  that  was  to  be 
submitted  under  the  original  Tier  1 
requirement  would  generally  be  based 
on  production  and  sales  data.  The 
resulting  qualitative  analysis  would  be 
only  inferentially  related  to  actual 
population  exposure  and.  in  any  case,  is 
already  available  to  EPA  in 
manufacturers'  basic  registration  data 
submittals  (see  §§  7g.59(b)  (2)  and  (3)). 
As  such,  it  would  be  duplicative  and  of 
little  incremental  value  in  assessing 
risk. 

Vm.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  the  Agency  must 
determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  any  regulatory 
action  that  is  likely  to  result  in  a  rule 
that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof:  or, 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  EPA  has  determined  that 
this  direct  final  rule  is  not  a  "significant 
regulatory  action".  In  fact,  the 
provisions  finalized  by  this  action  will 
decrease  the  number  of  parties  to  which 
these  regulations  apply  and  will  reduce 
the  requirements  and  costs  of  other 
parties  subject  to  the  regulations. 

B.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
rule  will  reduce  or  eliminate  the 
reporting  and  testing  requirements  for 


many  small  businesses,  and  will 
simplify  compliance  and  reduce 
potential  testing  requirements  for  all 
affected  parties. 

C.  Paperwork  Reduction  Act 

Per  the  Paperwork  Reduction  Act  44 
U.S.C.  3501  et  seq.,  and  implementing 
regulations,  5  CFR  part  1320,  this  action 
does  not  involve  the  addition  of  any 
collection  of  information  as  defined 
therein. 

D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  govenunents,  in  the 
aggregate;  or  by  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  biuxiensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
govenunents  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  action 
promulgated  today  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
govenunents  in  the  aggregate,  or  to  the 
private  sector.  This  final  rule  does  not 
establish  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments.  In  fact,  this  final 
rule  has  the  net  effect  of  reducing  the 
burden  of  the  fuel  and  fuel  additive 
registration  program  on  regulated 
entities.  Therefore,  the  requirements  of 
the  Unfunded  Mandates  Act  do  not 
apply. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  199iB,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  79 

Environmental  protection.  Fuel 
additives.  Gasoline,  Motor  vehicle 


pollution,  Penalties,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  4,  1997. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  79  of  chapter  I  of  title  40 
of  the  Code  of  Federal  Regtilations  is 
amended  as  follows: 

PART  79— {AMENDED] 

1.  The  authority  citation  for  part  79 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7524,  7545  and 
7601. 

2.  Section  79.2  is  amended  by  revising 
paragraphs  (d)  and  (e)  and  by  adding 
paragraph  (k),  to  read  as  follows: 

$79.2    Definitions. 

*  *         «         *         * 

(d)  Fuel  manufacturer  means  any 
person  who,  for  sale  or  introduction  into 
commerce,  produces,  manufactures,  or 
imports  a  fuel  or  causes  or  directs  the 
alteration  of  the  chemical  composition 
of  a  bulk  fuel,  or  the  mixtiue  of 
chemical  compounds  in  a  bulk  fuel,  by 
adding  to  it  an  additive,  except: 

(1)  A  party  (other  than  a  fuel  refiner 
or  importer)  who  adds  a  quantity  of 
additive(s)  amoimting  to  less  than  1.0 
percent  by  volume  of  the  resultant 
additive(s)/fuel  mixture  is  not  thereby 
considered  a  fuel  manufacturer. 

(2)  A  party  (other  than  a  fuel  refiner 
or  importer)  who  adds  an  oxygenate 
compound  to  fuel  in  any  otherwise 
allowable  amount  is  not  thereby 
considered  a  fuel  manufacturer. 

(e)  Additive  means  any  substance, 
other  than  one  composed  solely  of 
carbon  and/or  hydrogen,  that  is 
intentionally  added  to  a  fuel  named  in 
the  designation  (including  any  added  to 
a  motor  vehicle's  fuel  system)  and  that 
is  not  intentionally  removed  prior  to 
sale  or  use. 

•  •        •        •        • 

(k)  Oxygenate  compound  means  an 
oxygen-containing,  ashless  organic 
compound,  such  as  an  alcohol  or  ether, 
which  may  be  used  as  a  fuel  or  fuel 
additive. 

3.  Section  79.52  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  and  removing  and  reserving 
paragraph  (c),  to  read  as  follows: 

S79^    Tierl. 

(a)  General  Specifications.  Tier  1 
requires  manufacturers  of  designated 
fuels  or  fuel  additives  (or  groups  of 
manufacturers  pursuant  to  §  79.56)  to 
supply  to  the  Administrator  the  identity 
and  concentration  of  certain  emission 
products  of  such  fuels  or  additives  and 


any  available  information  regarding  the 
health  and  welfare  effects  of  the  whole 
and  speciated  emissions  of  such  fuels  or 
additives.  *  *  * 

*  •        •        •        • 

4.  Section  79.56  is  amended  by 
revising  paragraphs  (e)(3)(i)(A)(5), 
(e)(3)(i)(B),  (e)(3)(ii)(A)(5).  (e)(3)(ii)(B). 
(e)(4)(ii)(A)(5)  introductory  text. 
(e)(4)(ii)(A)(3){il(e)(4)(ii)(B)(J), 
(e)(4)(ii)(B)(l).(e}(4)(ii)(B)(2) 
introductory  text,  (e)(4)(ii)(B)(2)(ii), 
(e)(4)(ii)(B)(3)  introductory  text,  and 
(e)(4)(ii)(B)(3)(0;  and  by  adding 
paragraph  (e)(4)(ii)(B)(2)(iV)  to  read  as 
follows: 

§  79.56    Fuel  and  fuel  additive  grouping 
system. 

*  *        •        •        • 

(e)  •  *  * 

(3)  •   •   • 

(i)  *   •   * 

(A)  *   *   • 

(5)  Derived  only  from  conventional 
petroleum,  heavy  oil  deposits,  coal,  tar 
sands,  and/or  oil  sands. 

(B)  The  Non-Baseline  Gasoline 
category  is  comprised  of  gasoline  fuels 
and  associated  additives  which  conform 
to  the  specifications  in  paragraph 
(e)(3)(i)(A)  of  this  section  for  the 
Baseline  Gasoline  category  except  that 
they  contain  1.5  percent  or  more  oxygen 
by  weight  and/or  may  be  derived  from 
sources  other  than  those  listed  in 
paragraph  (e)(3)(i)(A)(5)  of  this  section. 

*  *        •        •        « 

(ii)  *  *  • 

(A)  •  •  • 

(5)  Derived  only  from  conventional 
petroleum,  heavy  oil  dep>osits,  coal,  tar 
sands,  and/or  oil  sands. 

(B)  The  Non-Baseline  Diesel  category 
is  comprised  of  diesel  fuels  and 
associated  additives  which  conform  to 
the  specifications  in  paragraph 
(e)(3)(ii)(A)  of  this  section  for  the 
Baseline  Diesel  category  except  that 
they  contain  1.0  percent  or  more  oxygen 
by  weight  and/or  may  be  derived  from 
sources  other  than  those  listed  in 
paragraph  (e)(3)(ii)(A)(5)  of  this  section. 

*  •        •        *        • 

(4)  •  •  • 
(ii)  *  •  • 
(A)  *   *   * 

(3)  Separate  non-baseline  gasoline 
groups  shall  also  be  defined  for  gasoline 
formulations  derived  from  each 
particular  petroleum  soiuce  not  listed  in 
paragraph  (e)(3)(i)(A)(5)  of  this  section. 

(j)  Such  groups  may  include,  but  are 
not  limited  to,  those  derived  from  shale, 
used  oil,  waste  plastics,  and  other 
recycled  chemical/petrochemical 
products. 


(B)  •   •  • 

(1)  For  diesel  fuel  and  additive 
products  which  contain  1.0  percent  or 
more  oxygen  by  weight  in  the  form  of 
alcohol(s)  and/or  etherfs): 

(i)  A  separate  non-baseline  diesel 
group  shall  be  defined  by  each 
individual  alcohol  or  ether  listed  as  a 
component  in  the  registration 
application  or  basic^registration  data  of 
any  such  fuel  or  additive. 

(ii]  For  each  such  group,  the 
representative  to  be  used  in  testing  shall 
be  a  formulation  consisting  of  the  diesel 
base  fuel  blended  with  the  relevant 
alcohol  or  ether  in  an  amoimt 
equivalent  to  the  highest  actual  or 
recommended  concentration-in-use  of 
the  alcohol  or  ether  recorded  in  the 
basic  registration  data  of  any  member 
fuel  or  additive  product. 

[2]  A  separate  non-baseline  diesel 
group  is  also  defined  for  each  of  the 
following  classes  of  oxygenating 
compounds:  mixed  nitroso-compoimds; 
mixed  nitro-compounds;  mixed  alkyl 
nitrates;  mixed  alkyl  nitrites;  peroxides; 
furans;  mixed  alkyl  esters  of  plant  and/ 
or  animal  origin  (biodiesel).  For  each 
such  group,  the  representative  to  be 
used  in  testing  shall  be  formulated  as 
follows: 


(ii)  The  selected  compound  shall  be 
the  one  recorded  in  any  member 
product's  registration  application  with 
the  highest  actual  or  recommended 
maximum  concentration-in-use. 

•  •        •        •        • 

(iv)  The  compound  thus  selected  shall 
be  the  group  representative,  and  shall  be 
used  in  testing  at  the  following 
concentration: 

[A]  For  biodiesel  groups,  the 
representative  shall  be  100  percent 
biodiesel  fuel. 

[B]  Otherwise,  the  group 
representative  shall  be  the  selected 
compound  mixed  into  diesel  base  fuel  at 
the  maximum  recommended 
concentration-in-use. 

[3]  Separate  non-baseline  diesel 
groups  shall  also  be  defined  for  diesel 
formulations  derived  from  each 
particular  petroleum  source  not  listed  in 
paragraph  (e)(3)(i)(A)(5)  of  this  section. 

(i)  Such  groups  may  include,  but  are 
not  limited  to,  Uiose  derived  from  shale, 
used  oil,  waste  plastics,  and  other 
recycled  chemical/petrochemical 
products. 

•  •        •        *        • 

5.  Section  79.58  is  amended  by 
revising  the  last  sentence  of  paragraph 
(d)(1)  and  adding  paragraph  (d)6),  to 
read  as  follows: 

§  79.58    Special  provisions. 
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(d)  •  •  • 

(1)  *  •  •  Total  annual  sales  means 
the  average  of  the  manufacturer's  total 
sales  revenue,  excluding  any  revenue 
which  represents  the  collection  of 
federal,  state,  or  local  excise  taxes  or 
sales  taxes,  in  each  of  the  three  years 
prior  to  such  manufacturer's  submittal 
to  EPA  of  the  basic  registration 
information  pursuant  tq  §  7g.59(b)(2) 
through  (b)(5}. 
***** 

(6)  In  the  case  of  an  additive  for 
which  the  manufacturer  is  not  required 
to  meet  the  requirements  of  Tier  2 
pursuant  to  paragraph  (dM3l  of  this 
section: 

(i)  A  fuel  manufacturer  which  blends 
such  an  additive  into  fuel  shall  not  be 
required  to  meet  the  requirements  of 
Tier  2  with  respect  to  such  additive/fuel 
mixture. 

(ii)  An  additive  manufactm-er  which 
blends  such  an  additive  with  one  or 
more  other  registered  additive  products 
and/ or  with  substances  containing  only 
carbon  and/or  hydrogen  shall  not  be 
required  to  meet  the  requirements  of 
Tier  2  with  respect  to  such  additive  or 
additive  blend. 


f79.5«    [AiTMndwq 

6.  Section  79.59  is  amended  by 
removing  paragraph  (c)(4)(iii)  and  by 
removing  and  reserving  paragraph 
(c)(7)(iu). 

(FR  Doc.  97-6023  Filed  ^14-97;  8:45  ami 
■LUNG  COM 


40  CFR  Paris  79  and  80 

rFm.-6701-fl 

Registration  of  Fuels  and  Fuel 
Additives:  Extension  of  Specified 
Deadlines  for  Atypical  Additives  and 
Blodlesel  Fuels;  and.  Reformulated 
Gasoline  Complex  IModel:  Modification 
of  Survey  Precision  Requirements 

AQBKJ:  Environmental  Protection 
Agency. 

ACTION:  Direct  final  rxile. 


In  a  document  published  July 
11, 1996,  EPA  proposed  to  modify 
specific  provisions  of  the  fiiels  and  fuel 
additives  (F/FA)  registration  and  testing 
program  which,  if  finalized,  would 
change  the  applicability  of  certain 
requirements  to  specified  F/FAs.  In  the 
case  of  that  document,  EPA  proposed 
changes  affecting  testing  requirements 
for  "atypical"  and  biodiesel  F/FAs.  The 
effect  of  that  proposal  has  been  to  mnlcn 
the  current  testing  requirements 
uncertain  for  potentially  affected  F/FAs. 


and  to  make  the  current  compliance 
schedules  unreasonable  for  such  F/FAs. 
Therefore,  related  deadline  adjustments 
are  appropriate.  Accordingly,  this  direct 
final  rule  extends  Tier  1  deadlines  for 
biodiesel  fuels  and  Tier  2  deadlines  for 
atypical  F/FAs.  These  short  delays  are 
not  expected  to  have  a  substantial 
impact  on  the  benefits  of  the  F/FA 
testing  program,  and  may  prevent 
certain  manufactiirers  bom  making 
unnecessary  expenditures. 

In  this  direct  final  rule,  EPA  is  also 
modifying  the  survey  precision 
requirements  under  the  reformulated 
gasoline  (RFG)  complex  model.  This 
action  will  permit  survey  managers  to 
submit  a  proposed  sample  size  based 
upon  the  precision  with  which  means  of 
emission  parameters  can  be  estimated, 
subject  to  EPA  approval.  This  approach 
is  expected  to  provide  significant  cost 
savings  to  respondents,  without  adverse 
environmental  impact. 

DATES:  This  action  will  be  effective  on 
May  16,  1997,  unless  EPA  receives 
adverse  comment  or  a  request  for  a 
public  hearing  by  April  16.  1997.  If  the 
Agency  receives  adverse  comment  or  a 
request  for  a  public  hearing,  EPA  will 
withdraw  this  action  by  publishing 
timely  notice  in  the  Federal  Register. 

ADDRESSES:  Any  persons  wishing  to 
submit  comments  should  send  them  (in 
duplicate,  if  possible)  to  the  docket 
address  listed  below  and  to  Jim 
Caldwell,  U.S.  Environmental 
Protection  Agency,  Fuels  and  Energy 
Division,  401  M  Street,  S.W.  (6406-J), 
Washington,  D.C.  20460.  Materials 
relevant  to  this  direct  final  rule  have 
been  placed  in  Public  Docket  A-90-07 
located  at  U.S.  Environmental 
Protection  Agency,  Air  Docket  Section, 
Room  M-1500,  401  M  Street.  S.W., 
Washington,  D.C  20460.  The  docket  is 
open  for  public  inspection  from  8:00 
a.m.  until  5:30  p.m.,  Monday  through 
Friday,  except  on  Federal  hoUdays.  A 
reasonable  fee  may  be  charged  for 
photocopying  services. 

FON  RJIITMER  MFOIMAT10N  CONTACT:  For 
further  information,  or  to  notify  EPA  of 
an  intent  to  submit  an  adverse  comment 
or  public  hearing  request,  contact  Jim 
Caldwell.  (202)  233-9303.  or  Joseph 
Fernandas,  (202)  233-9016. 

SUPPLSfKNTARY  MFORMATION:  Electronic 
copies  of  this  direct  final  rule,  the 
regulatory  text  of  this  direct  final  rule, 
and  earlier  rulemaking  dociuaents 
related  to  the  F/FA  registration  program 
are  available  fne  of  charge  on  EPA's 
Technology  Transfer  Network  Bulletin 
Board  System  (TTNBBS,  phone  access 
919-541-5742)  and  on  the  hitemet 
(http://www.epa.gov/om8vvww).  Parties 


requiring  assistance  may  call  Mr. 
Femandes  at  (202)  233-9016. 

I.  Regulated  Entities 

Regulated  categories  and  entities 
potentially  affected  by  this  action 
include: 


Category 


Industry 


Examptes  at  regulated  entities 


Manufacturers  of  atypical  fuets/fuei 
additives. 

Manufacturers  of  btodiesel  fuels/ 
fuel  additives. 

Reformulated  gasoline  survey  par- 
ticipants. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  toT)e 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  be  potentially  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
entity  would  be  regulated  by  this  action, 
you  should  carefully  examine  this 
preamble  and  the  proposed  changes  to 
the  regulatory  text.  You  should  also 
carefully  examine  all  provisions  of  the 
F/FAs  registration  program  at  40  CFR 
part  79  and  the  RFC  program 
requirements  at  40  CFR  part  80. 

n.  Extension  of  Tier  2  Deadline  for 
Atypical  F/FAs 

On  July  11,  1996,  EPA  published  a 
Federal  Register  notice  proposing 
several  changes  to  the  F/FA  registration 
and  testing  regulations. '  One  proposal 
was  a  de  minimis  provision  which,  if 
finalized,  would  delete  standard  Tier  2 
requirements  for  certain  atypical  F/ 
FAs.2  This  proposal  was  based  on 
certain  conservative  judgments  and 
considering  available  data  which 
indicated  that  some  F/FAs  may  be 
reasonably  anticipated  to  have  no 
adverse  effects  on  public  health  or  the 
environment  when  they  are  present  at 
very  low  concentrations  in  fuel.  F/FAs 
qualifying  for  this  special  provision 
were  proposed  to  be  those  containing  no 
atypical  elements  other  than  aluminum, 
boron,  calcium,  sodium,  zinc, 
magnesium,  phosphorus,  potassium, 
and/or  iron,  where  the  total  of  these 
elements  would  not  exceed  25  parts  per 
million  when  the  additive  is  mixed  in 


'  The  F/FA  tesUng  raquironenu  are  located  io  40 
CFK  Part  7»-Subpaf1  F.  A  detailed  disctiwion  of  the 
program,  including  Tien  1.  2.  and  3  lest 
requirements,  may  be  found  in  the  preamble  to  the 
final  rule  that  promulgated  thaae  testing 
raquiiemenU  (S9  FR  33042.  June  27,  1994). 

'  Under  the  grouping  provisions  of  the  F/FA 
health  eflecU  testing  program,  atypical  F/FAs  are 
thoee  which  contain  chemical  etemeols  other  than 
carbon,  hydrogen,  oxygen,  nitiugeu.  and  sulfur. 


fuel  at  the  maximum  recommended 
concentration.^ 

Significant  public  comment  was 
submitted  about  all  aspects  of  this 
proposal,  and  EPA  has  not  yet 
completed  its  analysis  and 
consideration  of  the  suggestions  therein. 
Nevertheless,  EPA  is  aware  that  further 
delay  in  resolving  the  de  minimis  issue 
might  leave  some  manufactiuers  of 
atypical  additives  in  an  awkward 
position  with  respect  to  upcoming 
regulatory  deadlines.  In  particular,  by 
May  27, 1997,  all  F/FA  manufacturers 
(except  some  small  businesses  and 
others  qualifying  for  specific 
exemptions  or  alternative  deadlines), 
are  required  to  either  complete  Tier  2 
testing  or  to  demonstrate  the  existence 
of  suitable  contractual  arrangements 
with  a  laboratory  for  completion  of  Tier 
2  by  May  27.  2000.'«  However, 
depending  on  the  final  construct  of  the 
de  minimis  provision,  some  atypical 
manufacturers  may  eventually  be 
excused  from  these  Tier  2 
responsibilities  edtogether. 

EPA  promulgated  the  Tier  1  and  Tier 
2  testing  requirements  imder  the 
authority  provided  by  sections  211(b) 
and  211(e)  of  the  CAA.  Section  211(b) 
gives  EPA  broad  authority  "for  the 
purpose  of  registration  of  fuels  and  fuel 
additives"  to  require  manufacturers  "to 
conduct  tests  to  determine  potential 
public  health  effects  of  such  fuel  or  fuel 
additive."  Section  211(b)  does  not 
specify  deadlines  for  submission  of  the 
results  of  such  testing,  leaving  the 
timing  requirements  to  EPA's  discretion. 
However,  the  timing  for  submission  of 
test  results  is  affected  by  section  211(e). 
This  subsection  directs  EPA  to  issue 
regulations  to  implement  section 
211(b)(2),  and  states  that  such 
regulations  shall  require  that  "the 
requisite  information"  be  provided  to 
EPA  within  3  years  from  the  date  of 
promulgation  of  the  regulations.  The    " 
term  "requisite  information"  is  not 
defined  in  the  Act;  EPA  has  interpreted 
the  term  to  mean  either  data  required  by 
Tiers  1  and  2,  or  data  required  by  Tier 
1  and  a  contract  to  complete  Tier  2 
testing.  This  interpretation  was  based, 
in  part,  on  EPA's  conclusion  that,  as  a 
practical  matter.  Tier  2  tests  for  all  F/ 
FAs  could  not  be  completed  by  May  27. 
1997  (i.e.,  within  3  years  of  the  date  of 
promulgation  of  the  regulations).  See  59 
FR  at  33047,  June  27. 1994,  for  a  more 


'  For  further  information  on  the  de  minimis 
proposal,  see  "Registration  of  Fuels  and  Fuel 
Additives:  Changes  in  Requirements,  and 
Applicability  to  Blenders  of  Deposit  Control 
Additives,"  Notice  of  Proposed  Rulemaking,  61  FR 
36S3S.  July  11.1996. 

'Compliance  writh  Tier  1  requirements  is  alao 
required  by  May  27, 1997. 


detailed  analysis  of  EPA's  interpretation 
of  "requisite  information." 

Since  the  time  EPA  adopted  this 
interpretation  of  "requisite  information" 
for  all  fuels  and  fuel  additives,  EPA 
proposed  to  exempt  some  atypical 
additives  from  Tier  2  testing.  As  stated 
above,  EPA  is  not  at  this  time  able  to 
take  final  action  on  that  proposal.  EPA's 
proposal  has  resulted  in  significant 
uncertainty  for  manufactiurers  of 
atypical  additives,  who  do  not  know 
whether  EPA  will  finalize  the  proposed 
exemption,  or  what  the  scope  of  the 
final  exemption  will  be.  This 
uncertainty  makes  it  extremely 
impractical  for  such  manu&cturers  to 
conduct  Tier  2  testing,  because  the  costs 
of  conducting  such  testing  would  not 
have  to  be  incurred  if  EPA  finalizes  an 
exemption  that  encompasses  their 
additive.  Moreover,  the  ujicertainty 
caused  by  EPA's  proposal  also  makes  it 
impractical  for  such  manufacturers  to 
enter  into  contracts  with  laboratories  to 
conduct  Tier  2  testing;  if  EPA  finalizes 
an  exemption  that  covers  their  additive, 
the  manufactiuer  would  either  have  to 
break  the  contract  (adversely  affecting 
the  laboratory)  or  incur  the  cost  of 
conducting  testing  that  it  is  not  required 
by  regiilation  to  undertake.  For  these 
reasons,  EPA  is  exercising  its  discretion 
under  §  211(b)  and  §  211(e)  to  interpret 
the  "requisite  information"  which 
manufacturers  of  atypical  additives 
must  submit  to  EPA  by  May  27, 1997  to 
include  Tier  1  testing  only. 

As  stated  above,  EPA  adopted  the  Tier 
1  and  Tier  2  testing  requirements  under 
the  authority  of  sections  211(b)  and 
211(e).  While  the  submission  deadlines 
for  tests  required  under  §  211(e)  are 
governed  by  the  language  described 
above,  EPA  has  discretion  under 
§  211(b)  to  set  timing  requirements  fpr 
tests  required  under  §  211(b).  Piusuant 
to  this  discretion,  EPA  is  establishing  a 
deadline  of  November  27,  1998,  for 
manufactxirers  of  atypical  additives  to 
submit  Tier  2  requirements  (i.e.,  either 
data  required  by  Tier  2,  or  a  contract  to 
complete  Tier  2  testing  by  November  27, 
2001.  Specifically,  for  all  F/FAs 
containing  "atypical  elements"  (as 
defined  in  §  79.50),  the  Tier  2 
compliance  deadlines  in 
§§  79.51(c)(l)(ii)  (A)  and  (B)  are 
respectively  extended  from  May  27. 
1997  to  November  27, 1998  and  from 
May  27,  2000  to  November  27.  2001.^ 


'Generally,  F/FA  manufacturers  must  either 
comply  with  all  Tier  2  requirements  under  40  CFR 
79.51(c)(iiXA)  or  submit  evidence  to  EPA  of  a 
contract  with  a  qualified  laboratory,  or  other 
suitable  arrangement  to  complete  Tier  2  testing,  by 
May  27, 1997  under  paragraph  (cHiiXB). 
Manufacturers  who  proceed  under  paragraph 


These  extensions  will  permit  EPA  to 
consider  all  issues  raised  ii^  response  to 
the  proposal,  without  any  unnecessary 
adverse  impact  on  the  affected 
manufacturers.  EPA  estimates  that  the 
18-month  extension  will  be  adequate  for 
the  Agency  to  complete  its  analysis  and 
publish  a  final  rule  (or  other  acUon  as 
appropriate),  while  still  leaving 
sufficient  time  for  manufacturers  of 
atypical  F/FAs  to  comply  with  the 
requirement  (if  applicable)  to  secure 
contractual  arrangements  for  timely 
completion  of  Tier  2  testing.  Deadlines 
for  requirements  not  proposed  to  be 
affected  by  the  de  minimis  provision 
(i.e..  Tier  1  and  potential  Alternative 
Tier  2  and/or  Tier  3  requirements)  are 
not  affected  by  these  extensions. 

This  action  is  expected  to  prevent 
some  manufacturers  from  making 
unnecessary  expenditures  while  EPA 
completes  its  determination  of  the  most 
appropriate  dis(>osition  of  the  de 
minimis  proposal.  The  limited 
extension  in  the  Tier  2  compliance 
deadlines  for  this  relatively  small 
category  of  F/FAs  amounts  to  a  very 
short  and  reasonable  delay  that  is  not 
expected  to  have  a  substantial  adverse 
impact  on  the  public  health  or 
environmental  benefits  of  the  testing 
program. 

UL  Extension  of  Tier  1  Deadlines  for 
Biodiesel  Manufacturers 

As  described  above,  section  211(b) 
does  not  specify  deadlines  for  the 
submission  of  test  results  required 
imder  this  provision;  however,  section 
211(e)  directs  EPA  to  issue  regulations 
to  implement  section  211(bK2),  and 
states  that  such  regulations  shall  require 
that  "the  requisite  information"  be 
provided  to  EPA  within  3  years  of 
promulgation  of  the  regulations.  EPA 
has  interpreted  the  term  "requisite 
information"  to  mean  either  data 
required  by  Tiers  1  and  2,  or  data 
required  by  Tier  1  and  a  contract  to 
complete  "Tier  2  testing. 

In  July  1996.  EPA  proposed  to  revise 
the  existing  regulations  applying  to 
biodiesel  F/FAs,  including  changes  to 
the  grouping  regulations  and  to  the 
requirements  for  selecting  the  group 
representative  for  biodiesel  F/FA 
testing.^  These  proposals  raised 
significant  uncertainties  for 
manufacturers  of  biodiesel  F/FAs.  For 
example,  EPA  solicited  public  comment 


(cKiiXB)  are  required  to  comply  with  all  Tier  2 
requirements  by  May  27.  2000. 

*  Biodiesel  F/FAs  are  mixed  alkyl  esters  of  plant 
and/or  animal  origin.  See  discussion  of  biodiesel 
provisions  in  "Registration  of  Fuels  and  Fuel 
Additives:  Changes  in  Requirements  and 
Applicability,"  which  appears  elsewhere  in  this 
issue  of  the  Federal  1 
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on  whether  the  group  representative 
selection  criteria  should  he  revised  from 
a  requirement  that  the  group 
representative  for  testing  purposes 
contain  the  highest  actual  or 
recommended  maximum  concentration- 
in-use  of  the  biodiesel  product  to  a 
requirement  that  it  contain  a  specified 
amount  (anywhere  between  20  and  100 
percent)  of  the  biodiesel  product. 
Because  EPA  proposed  these  revisions 
in  July  1996,  less  than  one  year  before 
the  current  deadline  for  submission  of 
Tier  1  test  results  and,  at  a  minimum, 
a  contract  for  completion  of  Tier  2 
testing,  the  manufocturers  of  biodiesel 
F/FAs  did  not  know  what  group 
representative  they  should  be  testing  in 
light  of  EPA's  proposal.  If  they 
conducted  testing  of  a  fuel  with  the 
highest  registered  concentration  of 
biodiesel  product,  and  EPA 
promulgated  a  revision  to  the 
regulations  that  changed  the  criteria  for 
an  acceptable  group  representative,  the 
manufacturers  would  have  incurred  the 
costs  of  testing  the  wrong  product. 

For  these  reasons,  the  date  of 
promulgation  of  regulations  requiring 
testing  of  biodiesel  F/FAs  is  the 
effective  date  of  today's  regulations, 
rather  than  the  effective  date  of  the  pre- 
existing testing  regulations  (May  27, 
1994).  The  changes  EPA  proposed  were 
such  that  the  manufacturers  of  such  F/ 
FAs  could  not  know  the  specific 
product  that  would  be  required  to  be 
tested  once  EPA  took  final  action  on  the 
July  1996  proposal.  While  a  minor 
revision  or  technical  amendment  to  the 
pre-existing  testing  regulations  would 
not  be  adequate  to  conclude  that  the 
"date  of  promulgation"  under  211(e)(2) 
is  afiiected.  a  change  of  the  nature  that 
EPA  proposed  for  biodiesel  F/FAs 
would  have  altered  the  basic  testing 
requirement  that  manufacturers  must 
meet,  and  is  therefore  an  appropriate 
basis  for  adjusting  the  date  of  < 
promulgation  for  purposes  of 
determining  when  manufacturers  must 
comply  with  the  testing  requirements. 
Therefore,  EPA  is  revising  the  F/FA 
regulations  to  allow  the  deadline  for 
biodiesel  manufiirturers  until  March  17, 
1998  to  comply  with  Tier  1  and  to 
submit  information  showing  a  contract 
with  a  qualified  laboratory,  or  other 
suitable  arrangement  to  conduct  Tier  2 
testing  on  biodiesel  fuels.  These 
deadlines  will  ensure  that  the  requisite 
information  under  section  211(e)  is 
submitted  within  three  years  of 
promulgation  of  today's  rule.  All  other 
deadlines  for  compliance,  including  the 
deadline  for  compliance  with  Tier  2 
testing,  remain  unaffected  by  this 
action.  EPA  believes  that  this  limited 
extension,  which  is  short  in  duration. 


will  not  have  any  substantial  impact  on 
the  public  health  or  environmental  goals 
of  the  F/FAs  testing  program. 

rV.  Satisfaction  of  Survey  Precision 
Requirements  Under  the  Complex 
Model  for  Reformulated  Gasoline  (RFG) 

The  regulations  for  RFG  surveys  (in 
§80.68(c)(13)(iii)  (A)  and  (B)]  prescribe 
the  width  of  the  largest  allowable  95% 
confidence  interval  when  estimating 
[>arameter  means.  Under  the  simple 
model,  such  widths  are  provided  for 
oxygen,  benzene,  RVP,  and  aromatic 
hydrocarbons.  With  the  complex  model, 
widths  are  provided  for  the  additional 
parameters  that  must  be  estimated  in 
order  to  determine  emission  levels  for 
VOC's,  NOx,  and  toxics,  i.e.,  olefins,  T- 
50,  T-9G,  and  sulfur.  The  reason  for 
these  prescribed  precision  limits  for 
survey  estimates  was  to  ensure  that 
organizations  conducting  surveys 
provided  large  enough  samples  to  make 
erroneous  pass/fail  decisions  on  survey 
results  very  unlikely. 

The  speciHcation  of  precision  limits 
for  individual  chemical  parameters  was 
appropriate  under  the  simple  model, 
since  pass/fail  decisions  mosUy 
involved  such  individual  parameters. 
With  the  complex  model,  though,  the 
pass/fail  decisions  are  made  on 
emission  ptuameters  that  are  functions 
of  several  chemical  parameters.  EPA 
believes  survey  managers  should  be 
afforded  the  flexibility  to  determine 
sample  sizes  based  uf>on  the  precision 
with  which  the  means  of  emission 
parameters  can  be  estimated,  so  long  as 
the  final  residt  is  at  least  as  precise  as 
would  have  resulted  from  the  originally 
prescribed  limits  on  individual 
chemical  parameters. 

Such  an  approach  may  be  particularly 
appropriate  where  sulfur  is  concerned. 
The  large  variability  of  sulfur  was  not 
fully  appreciated  when  the  regulations 
were  developed  and  has  not  been  an 
issue  under  the  simple  model.  The 
addition  of  sulfur  to  the  parameters 
subject  to  survey  precision  limits  under 
the  complex  model  woidd  result  in  a 
substantial  increase  in  sample  sizes, 
possibly  increasing  survey  costs  by  a 
factor  of  three  or  more.  EPA  believes 
that  determining  survey  precision  from 
the  complex  model's  emission  level 
outputs  will  be  welcomed  by  the 
industry  as  a  cost  saving  measure  and 
will  not  result  in  sacrificing  the 
precision  needed  to  make  survey  pass/ 
fail  decisions  Mrith  confidence. 

EPA  is  thus  amending  the  complex 
model  survey  precision  requirements  set 
forth  at  §  80.68(c)(13)(iii)(B)  to  allow  a 
survey  manager  to  satisfy  the 
requirements  either  by  conforming  to 
the  original  precision  limits  on  each 


measured  parameter  or  by  providing  a 
level  of  precision  for  the  model- 
determined  emission  parameters  that  is 
equivalent.  Use  of  the  latter  approach 
requires  that  a  detailed  explanation  be 
included  in  or  attached  to  the  annual 
survey  plan  demonstrating  that  the 
proposed  sample  size  provides 
precision  in  estimating  the  emissions 
parameters  that  is  equivalent  to  that 
which  would  result  from  strict 
adherence  to  the  originally  prescribed 
limits  for  measured  parameters.  The 
explanation  must  be  approved  by  EPA, 
along  with  the  remainder  of  the  survey 
plan,  before  survey  o{>erations  can 
proceed. 

V.  Environmental  and  Economic 
Impacts 

The  relatively  short  extensions 
granted  to  manufacturers  of  atypical 
F/FAs  and  manufactiuers  of  biodiesel 
F/FAs  are  not  expected  to  have  a 
substantial  impact  on  the  public  health 
and  environmental  benefits  of  the  F/FAs 
testing  program.  No  adverse 
environmental  impact  is  expected  as  a 
result  of  today's  action  related  to  RFG 
surveys  as  the  emission  reduction 
standards  are  unchanged. 

Today's  direct  final  action  will  have 
a  positive  economic  impact 
Manufactiirers  of  atypical  F/FAs  may 
face  special  compliance  burdens 
because  they  have  limited  opportunity 
to  conduct  joint  testing  or  cost  sharing 
with  other  manufacturers.  Extending  the 
deadline  for  this  imique  category  of 
regulated  parties  to  permit  the  Agency 
to  consider  all  comments  received  on 
the  July  11. 1996  Notice  of  Proposed 
Rulemaking  and  to  issue  appropriate 
final  regidations  may  reasonably 
prevent  unnecessary  economic  hardship 
and  will  provide  certainty  with  regard 
to  compliance  dates.  Until  issuance  of  a 
separate  final  rule  published  elsewhere 
in  this  issue  of  the  Federal  Register, 
manufacturers  of  biodiesel  F/FAs  faced 
some  uncertainties  with  regard  to  the 
grouping  of  their  additives  and 
representative  concentrations  for 
sampling.  The  relatively  short  deadline 
extension  granted  by  this  action  will 
provide  affected  manufacturers  with 
reasonable  time  to  comply  with  Tiw  1 
testing  requirements  and  to  make 
arrangements  for  the  timely  completion 
of  Tier  2  testing  requirements.  With 
regard  to  the  change  related  to  RFG 
survey  satisfaction,  EPA  expects  a 
substantial  cost  savings  for  regulated 
parties  or  consortia  of  regulated  parties 
who  elect  to  follow  the  emissions 
parameters-based  approach  to  planning 
for  complex  model  survey  precision 
included  in  today's  direct  final  nde. 


The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless'the 
agency  certifies  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  it  will  provide  greater  flexibility 
to  affected  industries,  including  small 
businesses. 

VI.  Executive  Order  12866 

Pursuant  to  Executive  Order  12866(58 
FR  51735  (October  4,  1993]),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  actions  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
plaimed  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

Piu^uant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rulemaking  is  not  a  "significant 
regulatory  action".  Today's  action  is 
expected  to  reduce  compliance  costs 
associated  with  certain  F/FA  and  RFG 
survey  requirements  and  will  not  result 
in  any  additional  regulatory  burden  for 
affected  parties. 

Vn.  Paperwork  Reduction  Act 

Per  the  Paperwork  Reduction  Act  44 
U.S.C.  3501  et  seq.,  and  implementing 
regulations,  5  CFR  Part  1320,  the  F/FA- 
related  portion  of  this  action,  does  not 
involve  the  collection  of  information  as 
defined  therein.  An  Information 
Collection  Request  (ICR  No.  1591)  was 
prepared  for  the  reformulated  gasoline 
program  and  addresses  aspects  of  that 
program,  including  surveys.  A  copy  may 
be  obtained  from  Sandy  Fanner, 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137):  401  M  St..  S,W.  Washington.  DC 


20640  or  by  calling  (202)  260-2740. 
Today's  direct  final  rule  related  to 
survey  design  does  not  create  any  new 
information  collection  requirements. 

Vm.  Unfiuded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate;  or  by  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantiy 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  action 
promulgated  today  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  final  rule  does  not 
establish  regulatory  requirements  that 
may  significantiy  or  uniquely  affect 
small  governments.  In  fact,  this  final 
rule  has  the  net  effect  of  reducing  the 
burden  of  the  fuel  and  fuel  additive 
registration  program  and  RFG  siuvey 
program  on  regulated  entities. 
Therefore,  the  requirements  of  the 
Unfunded  Mandates  Act  do  not  apply  to 
this  action. 

DC.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects 

40  CFR  Pait  79 

Environmental  protection,  Fuel 
additives.  Gasoline.  Motor  vehicle 
pollution.  Penalties,  Reporting  and 
recortlkeeping  requirements. 

40  CFR  Part  80 

Environmental  protection.  Fuel 
additives.  Gasoline,  Imports.  Labeling. 


Motor  vehicle  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  4,  1997. 
Carol  M.  Browner. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  parts  79  and  80  of  chapter  I 
of  title  40  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  79— [AMENDED] 

1.  The  authority  citation  for  Part  79 
continues  to  read  as  follows: 

Antbority:  42  U.S.C.  7414,  7524,  7545,  and 
7601. 

2.  Section  79.51  is  amended  by 
revising  paragraph  (c)(l)(ii)  introductory 
text  and  by  adding  paragraphs  (c)(l)(vi) 
and  (c)(l)(vii),  to  read  as  follows: 

§  79.51    General  requirements  and 
provisions. 

*        •        •        •        • 

(c)*  •  • 

(D*  *  • 

(ii)  Except  as  provided  in  paragraphs 
(c)(l)(vi)  and  (vii)  of  this  section,  the 
manufacturer  of  such  products  must 
also  satisfy  the  requirements  and  time 
schedules  in  either  of  the  following 
paragraphs  (c)(l)(ii)  (A)  or  (B)  of  this 
section: 


(vi)  In  regard  to  atypical  fuels  or 
additives  in  the  gasoline  and  diesel  fuel 
families  (pursuant  to  the  specifications 
in  §  79.56(e)(4)(ui)(A)  (1)  and  (2)): 

(A)  All  applicable  Tier  1 
requirements,  pursuant  to  §§  79.52  and 
79.59,  must  be  submitted  to  EPA  by  May 
27. 1997. 

(B)  Tier  2  requirements,  pursuant  to 
§§  79.53  and  79.59,  must  be  satisfied 
according  to  the  deadlines  in  either  of 
the  following  paragraphs  (c)(l)(vi)(B)  (2) 
or  (2)  of  this  section: 

(1)  All  applicable  Tier  2  requirements 
shall  be  submitted  to  EPA  by  November 
27,  1998;  or 

(2)  Evidence  of  a  contract  with  a 
qualified  laboratory  (or  other  suitable 
arrangement)  for  completion  of  all 
applicable  Tier  2  requirements  shall  be 
submitted  to  EPA  by  November  27, 
1998.  For  this  purpose,  a  qualified 
laboratory  is  one  which  can  demonstrate 
the  capabilities  and  credentials 
specified  in  §  79.53(c)(1).  In  addition,  all 
applicable  Tier  2  requirements  must  be 
submitted  to  EPA  by  November  27, 
2001. 

(vii)  In  regard  to  nonbaseline  diesel 
products  formulated  with  mixed  alkyl 
esters  of  plant  and/or  animal  origin  (i.e., 
"biodiesel"  fuels,  pursuant  to 
§79.56(e)(4)(u)(B)(2)): 
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(A)  All  applicable  Tier  1 
requirements,  pursuant  to  §§  79.52  and 
79.59.  must  be  submitted  to  EPA  by 
March  17.  1998. 

(B)  Tier  2  requirements,  pursuant  to 
§§  79.53  and  79.59.  must  be  satisfied 
according  to  the  deadlines  in  either  of 
the  following  paragraphs  (c)(l)(vii)(B) 
(1)  or  (2)  of  this  section: 

(1)  All  applicable  Tier  2  requirements 
shall  be  submitted  to  EPA  by  March  17, 
1998;  or 

(2)  Evidence  of  a  contract  with  a 
qualified  laboratory  (or  other  suitable 
arrangement)  for  completion  of  all 
applicable  Tier  2  requirements  shall  be 
submitted  to  EPA  by  March  17.  1998. 
For  this  purpose,  a  qualified  laboratory 
is  one  which  can  demonstrate  the 
capabilities  and  credentials  specified  in 
§  79.53(c)(1).  In  addition,  all  applicable 
Tier  2  requirements  must  be  submitted 
to  EPA  by  May  27.  2000. 


3.  Section  79.59  is  amended  by 
revising  the  last  sentence  of  paragraph 
(c)  introductory  text  to  read  as  follows: 

S  79.59    Reporting  requirements. 

•         *         *         *         * 

(c)  *   •   "In  addition,  manufacturers 
complying  with  Tier  2  requirements 
according  to  one  of  the  time  schedules 
specified  in  §  79.51(c)(l)(ii)(B). 
§79.51(c)(l)(vi)(B)(2),or 
§  79.51(c)(l)(vii)(B)(2)  must  submit 
evidence  of  a  suitable  arrangement  for 
completion  of  Tier  2  (e.g.,  a  copy  of  a 
signed  contract  with  a  qualified 
laboratt)ry  for  applicable  Tier  2  services) 
by  the  date  specified  in  the  applicable 
time  schedule. 


PART  80— [AMENDED] 

4.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Anthoritj:  Sections  114,  211  and  301(a)  of 
the  Clean  Air  Act.  as  amended  (42  U.S.C. 
7414,  7545  and  7601(a)). 


5.  Section  80.68,  paragraph 
(c)(13)(iii)(B)  is  revised  to  read  as 
follows: 

§80.68    Compliance  surveys. 

***** 

(c)*   *   * 
(13)  •   *   * 
(iii)  •   *   • 

(B)  hi  the  case  of  complex  model 
surveys,  the  average  levels  of  oxygen, 
benzene,  RVP,  aromatic  hydrocarbons, 
olefins,  T-50,  T-90  and  sulfur  are 
determined  with  a  95%  confidence 
level,  with  error  of  less  than  0.1  psi  for 
RVP,  0.05%  for  benzene  (by  volume), 
0.1%  for  oxygen  (by  weight),  0.5%  for 
olefins  (by  volume).  5°  F.  for  T-50  and 
T-90.  and  10  ppm  for  sulfur;  or  an 
equivalent  level  of  precision  for  the 
complex  model-determined  emissions 
parameters;  and 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  rnstices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  28 
[CN-97-001J 

Revision  of  User  Fees  for  1997  Crop 
Cotton  Classification  Services  to 
Growers 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  proposing  to  reduce 
user  fees  for  cotton  producers  for  1997 
crop  cotton  classification  services  imder 
the  Cotton  Statistics  and  Estimates  Act 
in  accordance  with  the  formula 
provided  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987.  The  1996 
user  fee  for  this  classification  service 
was  $1.50  per  bale.  This  proposal  would 
reduce  the  fee  for  the  1997  crop  to  $1.40 
per  bale.  The  proposed  reduction  in  fees 
resulted  from  increased  efficiency  in 
classing  operations.  The  fee  is  sufficient 
to  recover  the  costs  of  providing 
classification  services,  including  costs 
for  administration,  supervision,  and 
development  and  maintenance  of 
standards. 

DATES:  Comments  must  be  received  by 
April  16, 1997. 

ADDRESSES:  Comments  and  inauiries 
shoidd  be  addressed  to  Lee  Clibum, 
Cotton  Division,  AMS,  USDA,  room 
2641-S.  P.O.  Box  96456.  Washington, 
DC  20090-6456.  Comments  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
office  in  Rm.  2641-South  Building,  14th 
&  Independence  Avenue,  SW., 
Washington,  DC. 

FOR  FURT>1ER  MFORMATION  CONTACT:  Lee 
Clibum,  202-720-2145. 
SUPPI.EMENTARY  MFORMATXM:  This 
proposed  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866,  and  it  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 


This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  woidd 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  Administrator,  Agricultural 
Marketing  Service  (AMS),  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities  pursuant  to 
the  requirements  set  forth  in  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  It  has  been 
determined  that  the  implementation  of 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
disproportionately  burdened.  There  are 
an  estimated  40,000  cotton  growers  in 
the  U.S.  who  voluntarily  use  the  AMS 
cotton  classing  services  annually,  and 
the  majority  of  these  cotton  growers  are 
small  businesses  under  the  criteria 
established  by  the  Small  Business 
Administration  (13  CFR  §  121.601).  The 
Administrator  of  AMS  has  certified  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  as  defined  in 
(he  RFA  because: 

(1)  The  fee  reduction  reflects  a 
decrease  in  the  cost-per-unit  currently 
borne  by  those  entities  utilizing  the 
services  (the  1996  user  fee  for 
classification  services  was  $1.50  per 
bale;  the  fee  for  the  1997  crop  would  be 
reduced  to  $1.40  per  bale;  the  1997  crop 
is  estimated  at  17.587.000  bales); 

(2)  The  cost  reduction  will  not  aCbct 
competition  in  the  maricetplace;  and 

(3)  The  use  of  classification  services  is 
voluntary. 

In  compliance  with  OMB  regulations 
(5  CFR  part  1320)  which  implement  the 
Paperwork  Reduction  Act  (PRA)  of  1980 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  requirements  contained  in  the 
provisions  to  be  amended  by  this 
proposed  rule  have  been  previously 
approved  by  OMB  and  were  assigned 
OMB  control  number  0581-0009  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  seq.]. 


It  is  anticipated  that  the  proposed 
changes,  if  adopted,  would  be  made 
effective  July  1, 1997,  as  provided  by  the 
Cotton  Statistics  and  Estimates  Act. 

Fees  for  Classification  Under  the  Cotton 
Statistics  and  Estimates  Act  of  1927 

The  user  fee  charged  to  cotton 
producers  for  High  Volume  Instrument 
(HVI)  classification  services  imder  the 
Cotton  Statistics  and  Estimates  Act  (7 
U.S.C.  473a)  was  $1.50  per  bale  during 
the  1996  harvest  season  as  determined 
by  using  the  formula  provided  in  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987,  as  amended  by  Public  Law  102- 
237.  The  fees  cover  salaries,  costs  of 
equipment  and  supplies,  and  other 
overhead  costs,  including  costs  for 
administration,  supervision,  and 
development  and  maintenance  of  cotton 
standards. 

This  proposed  rule  establishes  the 
user  fee  charged  to  producers  for  HVI 
classification  at  $1.40  per  bale  during 
the  1997  harvest  season. 

Public  Law  102-237  amended  the 
formiUa  in  the  Uniform  Cotton  Classing 
Fees  Act  of  1987  for  establishing  the 
producer's  classification  fee  so  that  the 
producer's  fee  is  based  on  the  prevailing 
method  of  classification  requested  by 
producers  during  the  previous  year.  HVI 
classing  was  the  prevailing  method  of 
cotton  classification  requested  by 
producers  in  1996.  Therefore,  the  1997 
producer's  user  fee  for  classification 
service  is  based  on  the  1996  base  fee  for 
HVI  classification. 

The  fee  was  calculated  by  applying 
the  formula  specified  in  the  Uniform 
Cotton  n<'««ing  Fees  Act  of  1987,  as 
amended  by  Public  Law  102-237.  The 
1996  base  fee  for  HVI  classification 
exclusive  of  adjustments,  as  provided  by 
the  Act,  was  $2.04  per  bale.  A  two 
percent,  or  four  cents  per  bale  increase 
due  to  the  implicit  price  deflator  of  the 
gross  domestic  product  added  to  the 
$2.04  woidd  result  in  a  1997  base  fee  of 
$2.08  per  bale.  The  formula  in  the  Act 
provides  for  the  use  of  the  percentage 
change  in  the  implicit  price  deflator  of 
the  gross  national  product  (as  indexed 
for  die  most  recent  12-month  period  for 
which  statistics  are  available).  However, 
this  has  been  replaced  by  the  gross 
domestic  product  by  the  Department  of 
Commerce  as  a  more  appropriate 
measure  for  the  short-term  monitoring 
and  analysis  of  the  U.S.  economy. 

The  number  of  bales  to  be  classed  by 
the  United  States  Department  of 
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Agriculture  from  the  1997  crop  is 
estimated  at  17.587,000.  The  1997  base 
fee  was  decreased  15  percent  based  on 
the  estimated  number  of  bales  to  be 
classed  (one  percent  for  every  100,000 
bales  or  portion  thereof  above  the  base 
of  12,500,000.  limited  to  a  maximum 
adjustment  of  15  percent).  This 
percentage  factor  amounts  to  a  31  cents 
per  bale  reduction  and  was  subtracted 
from  the  1997  base  fee  of  $2.08  per  bale, 
resulting  in  a  fee  of  $1.77  per  bale. 
With  a  fee  of  $1.77  per  bale,  the 
projected  operating  reserve  would  be 
41.93  percent.  The  Act  specifies  that  the 
Secretary  shall  not  establish  a  fee 
which,  when  combined  with  other 
sources  of  revenue,  will  result  in  a 
projected  operating  reserve  of  more  than 
25  percent.  Accordingly,  the  fee  of  $1.77 
must  be  reduced  by  37  cents  per  bale, 
to  $1.40  per  bale,  to  provide  an  ending 
accumulated  operating  reserve  for  the 
fiscal  year  of  25  percent  of  the  projected 
cost  of  operating  the  program.  This 
would  establish  the  1997  season  fee  at 
$1.40  per  bale. 

Accordingly,  §  28.909,  paragraph  (b) 
would  be  revised  to  reflect  the  reduction 
in  the  HVl  classification  fees. 

As  provided  for  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987,  as  amended, 
a  five  cent  per  bale  discount  would 
continue  to  be  applied  to  voluntary 
centralized  billing  and  collecting  agents 
as  specified  in  §  28.909  (c). 

Growers  or  their  designated  agents 
would  continue  to  incur  no  additional 
fees  if  only  one  method  of  receiving 
classification  data  was  requested.  The 
fiee  for  each  additional  method  of 
receiving  classification  data  in  §  28.910 
would  remain  at  five  cents  per  bale,  and 
it  would  be  applicable  even  if  the  same 
method  was  requested.  The  fee  in 
§  28.910  (b)  for  an  owner  receiving 
classification  data  from  the  central 
database  would  remain  at  five  cents  per 
bale,  and  the  minimum  charge  of  $5.00 
for  services  provided  per  monthly 
billing  period  would  remain  the  same. 
The  provisions  of  §  28.910  (c) 
concerning  the  fee  for  new  classification 
memoranda  issued  ftom  the  central 
dat«b«se  for  the  btisiness  convenience  of 
an  owner  without  reclassification  of  the 
cotton  will  remain  the  same. 

The  fee  for  review  classification  in 
§28.911  would  be  reduced  from  $1.50 
per  bale  to  $1.40  per  bale. 

The  fee  for  retiuning  samples  after 
classification  in  §  28.911  would  remain 
at  40  cents  per  sample. 

Lial  of  Subjects  in  7  CFR  Part  2» 

Administrative  practice  and 
procedures.  Cotton.  Cotton  samples. 
Grades,  Market  news.  Reporting  and 


ret-ordkeeping  requirements.  Standards, 
Staples,  Testing,  Warehouses. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  28  is  proposed  to 
be  amended  as  follows: 

PART  28— (AMENDED] 

1.  The  authority  citation  for  Part  28 
would  continue  to  read  as  follows: 

Anthority:  7  U.S.C.  471-476. 

2.  Section  28.909,  paragraph  (b) 
would  be  revised  to  read  as  follows: 

§28.909    Costs. 

•         •         •         •         • 

(b)  The  cost  of  High  Voliune 
Instrument  (HVI)  cotton  classification 
service  to  producers  is  $1.40  per  bale. 

3.  In  Section  28.911,  the  last  sentence 
of  paragraph  (a)  would  be  revised  to 
read  as  follows: 

S  28.91 1    Review  classification, 
(a)  •   *   *  The  fee  for  review 
classification  is  $1.40  per  bale. 

Dated:  March  10. 1997. 
Lon  Hatamiya, 

Administrator. 

(FR  Doc.  97-6648  Filed  3-14-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspwx  Docket  No.  97-AGL-7] 

Modification  of  Class  E  Airspace; 
Manltowish,  Wl,  Manrtowish  Waters    . 
Airport 

AQBICY:  Federal  Aviation 

Administration  (FAA).  EXDT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 

modify  Class  E  airspace  at  Manitowish. 
WI.  A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SLAP)  to  Runway  32  has 
been  developed  for  Manitowish  Waters 
Airport.  Controlled  airspace  extending 
upward  ftom  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  April  30. 1997. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel.  AGL-7,  Rules 
Docket  No.  97-AGL-7,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  oHicial  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  IlUnois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGI^530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-7."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  sununarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
nilemaking  will  be  filed  in  the  docket. 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at  Manitowish, 
WI;  this  proposal  would  provide 
adequate  Class  E  airspace  for  operators 
executing  the  GPS  Runway  32  SLAP  at 
Manitowish  Waters  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4,  1996, 
and  effective  September  16. 1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequenUy  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389:  14  GFR  11.69. 

S71.1    [AmwKled] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Pamgmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI  E5    Manitowisli.  Wl  [Reriaed] 

Manitowish  Waters  Airport 

(Lat  46''07'19"  N,  long.  89''52'56"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surfiice  within  a  7-mile  radius 
of  the  Manitowish  Waters  Airport  and  within 
4  miles  each  side  of  the  141°  bearing  from  the 
airport  extending  from  the  7-mile  radius  to  9 
miles  southeast  of  the  airport,  excluding  that 
airspace  within  the  Minocqua- Woodruff 
Class  E  airspace. 

Issued  in  Des  Plaines,  Illinois  on  February 
27,  1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  97-6619  Filed  3-14-97;  8:45  am] 

BMJJNG  COOE  4tie-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  97N-0075] 

Food  Labeling;  Timeframe  for  Rnal 
Rules  Authorizing  Use  of  Health 
Claims 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  to  provide  a 
timeframe  in  which  it  will  issue  final 
rules  in  rulemakings  on  health  claims 
announcing  whether  it  will  authorize 
the  use  of  the  claim  at  issue.  FDA  is  also 
providing  for  extensions  of  that 
timeframe  for  cause.  The  agency  is 
issuing  this  proposal  in  response  to  a 
recent  judicial  decision. 

DATES:  Written  comments  by  April  16, 
1997.  The  agency  is  proposing  that  any 
final  rule  that  may  issue  based  on  this 
proposal  become  eff^tive  30  days  after 
the  date  of  its  publication. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
Rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  J.  Saltsman,  Center  for  Food  Safety 
and  Applied  Nuti-ition  (HFS-165),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-5483. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  403(r)  of  the  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  343(r)), 
which  was  added  by  the  Nutrition 
Labeling  and  Education  Act  of  1990  (the 
1990  amendments),  provides  for  claims 
on  the  label  and  in  the  laSeling  of  food 
that  characterize  the  relationship  of 
nutrients  to  a  disease  or  health-related 
condition.  In  providing  for  these  claims, 
called  "health  claims,"  the  act  treats 
conventional  foods  diCferentiy  than 
dietary  supplements.  For  conventional 
foods,  the  act  sets  out  the  procedure  and 
standard  that  FDA  is  to  use  in  deciding 
whether  to  authorize  health  claims.  For 
dietary  supplements,  the  act  states  that 
health  claims  for  these  products  are  to 
be  sobject  to  a  procedure  and  standard 
established  by  regulation  of  the 
Secretary  of  Health  and  Hiunan  Services 
(the  Secretary),  and  by  delegation  FDA 
(section  403(r)(5)(D)  of  the  act). 

In  January  1994,  FDA  completed  a 
rulemaking  to  implement  the  health 
claim  provisions  of  the  act  for  dietary 
supplements.  FDA  decided  to  adopt  the 
procedure  and  standard  established  in 
the  act  for  health  claims  for 
conventional  foods  as  the  procedure  and 
standard  for  dietary  supplements  (59  FR 
395  at  405,  January  4, 1994).  Thus, 
health  claims  can  be  made  for  dietary  ' 
supplements  if  FDA  determines  that  the 
relationship  between  the  substance  and 
disease  that  are  the  subjects  of  the  claim 
is  scientifically  valid,  as  well  as  truthful 
and  not  misleading.  The  standard  that 
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FDA  uses  in  determining  scientific 
validity  is  set  out  in  21  CFR  101.14(c) 
of  the  agency's  regulations,  as  well  as  in 
section  403(r)(3)(B)(i)  of  the  act.  It 
requires  that  the  agency  determine, 
based  on  the  totality  of  publicly 
available  scientific  evidence  (including 
evidence  from  well-designed  studies 
conducted  in  a  manner  which  is 
consistent  with  generally  recognized 
scientific  procedures  and  principles), 
that  there  is  significant  scientific 
agreement,  among  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  such  claims,  that  the  claim  is 
supported  by  such  evidence. 

People  interested  in  having  the 
agency  authorize  health  claims  about  a 
particular  nutrient-disease  relationship 
may  petition  the  agency  to  do  so  (see 
S  101.70  (21  CFR  101.70)).  Under  the 
procedure  adopted  by  FDA,  which 
parallels  that  in  section  403(r)(4)(A)(i)  of 
the  act  and,  thus,  applies  to  both 
conventional  foods  and  dietary 
supplements,  within  100  days  of  the 
date  that  it  receives  the  petition,  the 
agency  will  notify  the  jjetitioner  by 
letter  that  the  petition  has  either  been 
filed  for  comprehensive  review  or 
denied.  If  the  agency  files  the  petition, 
within  90  days  of  filing,  FDA  will  either 
deny  it  or  advise  the  petitioner  that  a 
proposal  to  authorize  the  use  of  health 
claims  about  the  subject  substance/ 
disease  relationship  will  be  published 
in  the  Federal  Register.  However, 
consistent  with  section  403{r)(4)(A)(i)  of 
the  act,  FDA  made  no  mention  in  its 
regulations  of  when  a  final  rule  on  the 
health  claim  would  be  issued,  even 
though  it  was  asked  to  do  so  by  a 
number  of  comments  (59  FR  395  at  420). 

In  the  wake  of  its  adoption  of  the 
regulations  on  health  claims  for  dietary 
supplements,  FDA  was  sued  several 
times  by  dietary  supplement  trade 
associations,  manufacturers,  retailers, 
and  individuals,  on  the  grounds  that  the 
agency  regulations  violate  the  First 
Amendment  to  the  United  States 
Constitution.  One  of  these  cases, 
Nutritiona}  Health  Alliance  v.  Shalala, 
95  Civ.  4950  (RO)  (S.D.N. Y.).  was 
recently  decided  by  Judge  Richard 
Owen.  In  its  decision,  the  District  Court 
reviewed  FDA's  regulations  under  the 
four  prong  test,  established  in  Central 
Hudson  Gas  &■  Electric  Ck>rp.  v.  Public 
Service  Commission  of  New  York.  447 
U.S.  557  (1980)  [Central  Hudson  test), 
for  determining  whether  a  particular 
regulation  of  commercial  speech 
survives  scrutiny  imder  the  First 
Amendment. 

After  finding  that  not  all  potential 
health  claims  are  inherenUy  misleading, 
and  thus  that  such  claims  are  entitled  to 
some  First  Amendment  protection  (slip 


op.  at  7),  the  court  concluded  that  FDA's 
regulations  were  supported  by  a 
substantial  governmental  interest: 
"preventing  the  spread  of 
unsubstantiated  health  claims  on  labels 
so  that  consumers  may  not  be  deceived 
and  follow  unsound  health  practices; 
ensuring  the  reliability  of  scientific 
information  disseminated  in  connection 
with  the  sale  of  dietary  supplements; 
and  protecting  consumers  from  being 
induced  to  purchase  products  by 
misleading  information  on  labels."  (Slip 
op.  at  8.)  The  court  also  found  that 
FDA's  regulation  direcUy  and  materially 
advanced  the  substantial  governmental 
interest.  Thus,  the  court  found  no 
problem  for  FDA's  regulations  under  the 
first  three  parts  of  the  Central  Hudson 
test 

However,  under  the  fourth  part  of  the 
test,  that  the  regulation  be  narrowly 
tailored  to  advance  the  governmental 
interest,  the  court  found  a  vulnerability. 
While  the  District  Court  found  that  the 
regulations  did  not  cover  more  sf)eech 
than  necessary  (slip  op.  at  8-9),  it  found 
that,  once  the  agency  had  proposed  to 
allow  a  particular  health  claim,  the 
absence  of  a  timeframe  for  the  issuance 
of  a  final  rule  on  whether  a  health  claim 
would  be  authorized  failed  to  meet 
Central  Hudson 's  fourth  prong  and, 
thus,  violated  the  First  Amendment 
(slip  op.  at  9). 

Accordingly,  the  court  ordered  FDA 
to  establish  a  reasonable  time  limit  for 
the  issuance  of  a  final  rule  for  a  health 
claim  on  dietary  supplement  labels.  The 
court  directed  the  agency  to,  within  90 
days  of  the  date  of  its  order  (January  31, 
1997),  submit  such  a  regulation  to  the 
coiut  for  review  of  its  reasonableness 
and  for  the  entry  of  such  further  orders 
as  may  be  appropriate  (slip  op.  at  12). 

While  FDA  does  not  agree  with 
aspects  of  the  court's  opinion,  it  has 
decided  that,  on  balance,  given  the 
general  affirmance  of  the  agency's 
regulations  in  the  court's  opinion,  the 
most  efficient  course  is  to  proceed  to 
develop  the  regulation  required  by  the 
court,  to  submit  it  to  the  court  for 
review,  and  not  to  appeal  at  this  time. 
Moreover,  given  the  parallel  procedures 
for  dietary  supplements  and 
conventional  foods,  FDA  has  decided  to 
propose  to  establish  a  timeframe  for 
final  rules  on  health  claims  for 
conventional  foods  as  well  as  for  dietary 
supplements. 

n.  The  Proposal 

A.  Time  for  Review 

FDA  has  carefully  considered  how 
much  time  to  provide  for  itself  between 
the  issuance  of  a  proposal  to  authorize 
a  particular  health  claim  and  the 


issuance  of  a  final  rule.  On  the  one 
hand,  it  is  important  that  the  agency 
establish  a  timeframe  that  it  can 
reasonably  expect  to  meet  on  a  regular 
basis.  On  the  other  hand,  the  agency 
should  not  provide  itself  with  so  much 
time  that  authorization  of  a  health  claim 
will  be  unreasonably  delayed. 

In  1994,  in  rejecting  comments  that 
requested  the  establishment  of  such  a 
timeframe,  FDA  expressed  concern 
about  various  factors,  including  work 
priorities,  the  availability  of  personnel, 
and  limitations  on  agency  resources.  It 
is  significant  to  note  that  each  of  these 
factors  has  been  a  problem  in  the  health 
claim  rulemakings  that  FDA  has 
completed  since  1994.  Thus,  each  of  the 
above  concerns  continues  to  cause  the 
agency  to  question  its  ability  to  set  a 
timeframe  to  which  it  can  reasonably 
expect,  and  can  reasonably  be  expected, 
to  adhere.  This  is  particularly  the  case 
because  FDA  has  no  control  over  the 
number  of  petitions  that  are  filed,  and 
it  is  obligated  to  review  and  act  on  the 
petitions  that  it  receives.  Nonetheless, 
based  on  its  experience  since  1994  in 
issuing  final  rules  on  folic  acid  and 
neural  tube  defects,  sugar  alcohols  and 
dental  caries,  and  soluble  fiber  fi^jm 
whole  oat  products  and  coronary  heart 
disease,  FDA  finds  that  it  can  delineate 
the  steps  involved  in  the  production  of 
a  final  rule  and  provide  a  reasonable 
estimate  of  how  long  each  step  is  likely 
to  take. 

The  steps  in  the  production  of  a  final 
rule  include: 

1.  A  comment  period — FDA  generally 
provides  75  days  for  comments  on 
proposals.  Because  of  the  broad  interest 
in  health  claims,  however,  FDA 
provided  90  days  or  more  for  comments 
in  the  sugar  alcohols  and  oat  bran  and 
oatmeal  rulemakings.  To  ensure  that  a 
final  rule  is  issued  as  quickly  as 
practicable,  FDA  intends  to  adhere  to  a 
75-day  limit  on  comment  periods  in 
futiu«  health  claim  rulemakings  and  to 
not  consider  comments  that  are  received 
after  the  close  of  the  comment  period. 

2.  Reviewing  and  responding  to 
comments  and  developing  a  draft  final 
rule— The  number  of  letters  that  FDA 
has  received  on  health  claim  proposals 
issued  in  response  to  petitions  has 
ranged  frt>m  as  high  as  approximately 
1,500  letters,  in  response  to  the  proposal 
on  oatmeal  and  oat  bran  and  the  risk  of 
coronary  heart  disease,  to  as  few  as  20 
letters  in  response  to  the  proposal  on 
sugar  alcohols  and  the  risk  of  dental 
caries.  The  number  of  letters,  however, 
understates  the  agency's  task  in 
developing  a  final  rule  because  many 
letters  comment  on  more  than  one  issue. 
Thus,  it  is  necessary  for  FDA  to  review 
the  letters,  Catalogue  all  the  comments. 


group  related  comments  together,  and 
then  formulate  a  response  to  each  issue 
raised.  This  would  seem  to  be  a  fairly 
straightforward  process,  given  that  FTDA 
has  already  made  a  tentative 
determination  to  authorize  the  claim.  In 
practice,  however,  this  process  has 
proven  not  to  be  a  simple  one. 

In  the  oat  proceeding,  FDA  received  a 
large  number  of  comments  that 
requested  that  the  agency  authorize  the 
claim  for  a  substance  not  covered  by  its 
tentative  determination,  whole  oat  flour. 
In  deciding  how  to  respond  to  these 
requests,  FT)A  had  to  balance  the 
interest  in  a  prompt  decision  against  the 
value  to  the  public  health  of  taking  the 
time  to  decide  whether  the  important 
health  information  provided  by  the 
health  claim  could  appropriately  appear 
on  a  broader  range  of  foods.  To  make 
this  choice,  development  of  the 
document  had  to  be  delayed  while  the 
agency  evaluated  the  scientific  evidence 
supporting  the  request  and  the  import  of 
that  evidence.  FDA  ultimately  chose  to 
authorize  the  health  claim  on  a  broader 
range  of  foods,  but  the  time  involved  in 
choosing  this  course  added  months  to 
the  time  that  it  took  FDA  to  develop  the 
final  rule. 

In  addition,  limitations  on  the 
agency's  resources  and  the  competing 
priorities  to  which  the  agency  is  often 
subject  can  combine  to  cause 
interruptions  in  the  development  of  a 
final  rule.  For  example,  the 
development  of  the  final  rule  on  sugar 
alcohols  was  interrupted  on  two 
occasions  because  of  the  filing  of  new 
health  claim  petitions  and  the  agency's 
desire  to  conform  to  the  statute's 
requirement  that  action  be  taken  on 
petitions  within  ^90  days.  The  same 
people  who  were  charged  with  drafting 
the  final  rule  also  were  responsible  for 
drafting  the  responses  to  the  new 
petitions.  Thus,  the  development  of  the 
final  rule  on  sugar  alcohols  was 
significanUy  delayed. 

Moreover,  in  the  development  of  final 
rules,  FDA  considers  it  important  to 
obtain  input  frxim  other  parts  of  the 
Department  of  Health  and  Human 
Services  (the  Department)  (such  as  from 
the  National  Institutes  of  Health  or  from 
the  Centers  for  Disease  Control  and 
Prevention)  and  from  other  parts  of  the 
Federal  Government  (e.g.  the  U.S. 
Department  of  Agriculture)  that  have 
relevant  expertise.  There  is  a 
widespread  expectation  among  the 
public,  including  the  regulated  industry, 
that  FDA  will  solicit  this  input,  and 
given  the  public  health  significance  of 
the  issues  in  a  health  claim  proceeding, 
FDA  considers  it  important  that  it  do  so. 
Yet,  obtaining  the  input  of  the  experts 
involved  can  add  at  least  weeks  to  the 


process  of  developing  a  final  rule 
because  the  scientists  that  are  consiUted 
have  their  own  work,  and  FDA's  request 
for  review  is  in  competition  with  that 
work.  Moreover,  there  sometimes  are 
disagreements  among  the  scientists 
consulted,  and  these  disagreements 
must  be  resolved  before  a  final  rule  can 
issue. 

For  all  these  reasons,  drafting  a  final 
rule  involves  much  more  than  reading 
comments,  summarizing  them,  and 
preparing  answers.  FDA  tentatively 
concludes  that,  given  the  problems 
associated  with  this  task,  it  is  reasonable 
to  provide  5  months  (150  days)  between 
the  close  of  the  conunent  period  and  the 
completion  of  a  draft  final  rule  that  can 
be  forwarded  to  the  Commissioner  of 
Food  and  Drugs  (the  Commissioner)  for 
his  or  her  signatiue. 

3.  Review  and  endorsement  by  the 
Commissioner — FDA  tentatively  finds 
that  it  is  appropriate  to  allow  1  month 
(30  days)  for  clearance  of  the  final  rule 
for  publication.  Although  the 
Commissioner  has  generally  been 
delegated  sign  off  authority  under  the 
act  by  the  Secretary  (21  CFR  5.10  of 
FDA's  regulations),  other  factors,  such 
as  final  legal  and  policy  review,  require 
that  30  days  be  provided  for  this  aspect 
of  the  process. 

For  example,  given  the  public  health 
significance  of  health  claims  and  the 
involvement  of  various  parts  of  the 
Department  in  the  development  of 
health  claim  documents,  there  is 
continuing  interest  from  the  Office  of 
the  Secretary  in  health  claim  matters. 
Thus,  time  must  be  reserved  to 
accommodate  the  Secretary,  should  he 
or  she  desire  to  review  the  final  rule.  In 
addition,  under  Executive  Order  12866, 
the  Office  of  Management  and  Budget 
(OMB)  may  choose  to  review  a  health 
claim  final  rule  although  it  has  generally 
not  done  so.  Given  the  potential 
involvement  of  these  other  entities,  FDA 
tentatively  concludes  that  it  is 
appropriate  to  reserve  1  month  for  the 
review  and  endorsement  of  any  draft 
health  claim  final  rule. 

Taken  together,  these  estimated 
timeframes  total  approximately  255 
days.  Based  on  these  estimates,  and  the 
fact  it  is  reasonable  to  allow  15  days  for 
the  inevitable  slippage  that  occius  in  the 
rulemaking  process,  FDA  is  proposing 
to  adopt  §  101.70(j)(4)(i),  which  states 
that  within  270  days  of  the  publication 
of  the  proposal,  FDA  will  publish  a  final 
rule  either  authorizing  the  use  of  a 
health  claim  or  explaining  why  it  has 
decided  not  to  authorize  one. 

FDA  notes  that  the  270  days  that  it  is 
proposing  for  production  of  a  final  rule 
is  approximately  90  days  less  than  the 
time  that  it  took  from  proposal  to  final 


rule  in  both  the  whole  oat  products  and 
sugar  alcohols  rulemakings.  It  is  also  90 
days  less  than  the  agency  was  granted 
by  the  1990  amendments  between  the 
proposals  and  final  rules  on  the  10 
health  claim  topics  that  it  was  required 
to  address.  Nonetheless,  FDA  is 
committed,  as  it  told  the  court  (slip  op. 
at  10),  to  issue  final  regulations  as 
quickly  as  possible.  Therefore,  it  is 
proposing  to  abide  by  a  9-month 
timeframe. 

B.  Extension  of  Time 

In  its  opinion,  the  District  Court 
recognized  that  FDA  may  receive 
information  during  the  comment  period 
that  could  require  that  the  agency 
rethink  whether  to  authorize  a  health 
claim.  The  court  stated  that  such 
circumstances  could  be  handled  by  an 
extension,  foimded  on  a  showing  of 
cause  (slip  op.  at  10  n.  14). 

Consistent  with  the  court's  statement, 
FDA  is  providing  in  proposed 
§  101.70(j)(4)(ii)  that  it  could  grant  itself 
an  extension  beyond  270  days  if  cause 
exists  to  justify  such  an  extension.  For 
example,  there  may  be  circumstances  in 
which  the  comments  are  of  such  volume 
(e.g.,  the  soluble  fiber  frtim  whole  oats 
rulemaking)  or  the  controversy 
surrounding  an  aspect  of  the  health 
claim  is  so  great  (e.g.,  the  folic  acid 
rulemaking)  that  the  agency  simply 
finds  that  it  cannot  meet  the  270  day 
deadline.  In  such  cases,  under  proposed 
§  101.70(j)(4)(ii),  FDA  will  publish 
notice  of  the  extension  in  the  Federal 
Register.  The  notice  will  explain  the 
basis  for  the  extension,  the  length  of  the 
extension,  and  the  date  by  which  the 
final  rule  will  be  published.  The 
extension  would  be  for  no  longer  than 
necessary,  and  FDA  would  have  to 
explain  the  length  of  the  extension.  FDA 
expects  to  grant  itself  such  extensions 
only  on  rare  occasions. 

ni.  Analjrsis  of  Impacts 

A.  Economic  Impact 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act.  Executive  Orier  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  proposed  rule 
is  consistent  with  the  regulatory 
philosophy  and  principle  identified  in 
the  Executive  Older.  In  addition,  the 
proposed  rule  is  not  a  significant 
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regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  agency  is  proposing  only  to 
provide  firms  with  a  timeframe  in 
which  they  can  expect  health  claim 
final  rules  to  issue.  Thus,  in  accordance 
with  the  Regulatory  Flexibility  Act.  the 
agency  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

B.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Paperwork  Reduction  Act 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  reporting 
recordkeeping,  labeling,  or  other  third 
party  disclosure  requirements.  Thus 
there  are  no  "information  collection" 
requirements  necessitating  clearance  by 
OMB.  However,  to  ensure  the  accuracy 
of  this  tentative  conclusion,  FDA  is 
seeking  comment  on  whether  this 
proposed  rule  imposes  any  paperwork 
burden. 

V.  EfisctiTe  Date 

FDA  is  proposing  to  make  the 
amendment  to  §  101.70,  contained 
herein,  effective  30  days  after  the 
publication  of  a  final  rule  that  may  issue 
based  on  this  proposal. 

VL  Comments 

Interested  persons  may,  on  or  before 
April  16, 1997.  submit  to  the  Docket 
Management  Branch  (address  above) 
%vritten  comments  regarding  this 
proposal.  FDA  is  limiting  the  comment 
period  to  30  days  because  it  is  necessary 
to  do  so  if  the  agency  is  to  comply  with 
the  District  Court's  order  of  January  31, 
1997,  that  it  establish  a  timeframe  for 
issuance  of  final  rules  on  health  claims 
within  90  days  of  that  order.  FDA  could 
not  publish  a  final  rule  within  that 
timeframe  if  it  permitted  the  normal  75- 
day  comment  period. 

Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 


document.  Received  comments  my  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  101 

Food  Labeling,  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 

PART  101— TOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4,  5,  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453. 
1454.  1455);  sees.  201.  301.  402.  403,  409, 
501.  502,  505,  701  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  331.  342. 
343,  348,  351,  352,  355,  371). 

2.  Section  101.70  is  amended  by 
adding  new  paragraph  (j)(4)  to  read  as 
follows: 

§101.70    Petitions  for  healtit  eWms. 


{))••• 

(4)(i)  Within  270  days  of  the  date  of 
publication  of  the  proposal,  FDA  will 
publish  a  final  rule  that  either 
authorizes  use  of  the  health  claim  or 
explains  why  the  agency  has  decided 
not  to  authorize  one. 

(ii)  For  cause,  FDA  may  extend  the 
period  in  which  it  will  publish  a  final 
ruJe.  FDA  will  publish  notice  of  the 
extension  in  the  Federal  Register.  The 
dociunent  will  explain  the  basis  for  the 
extension,  the  length  of  the  extension, 
and  the  date  by  which  the  final  rule  will 
be  published. 

Dated:  March  4, 1997. 
WilUan  B.  Schahz, 
Deputy  Coaunissioner  for  Policy. 
(FR  Doc.  97-6710  Filed  3-13-97;  8:45  am) 
mLLMta  COOC  41S»-01-^ 


DEPARTMBIT  OF  THE  TREASURY 

Internal  Rawnue  Servica 

26  CFR  Parts  1  and  301 
[REQ-20ei  72-91] 
RIN1546-AU71 

Baaia  Raduction  Dua  to  Diactiarga  of 
IndaMadnaaa;  Haaring 

AQBilCY:  Internal  Revenue  Service, 
Treasury. 

ACnON:  Proposed  rule;  change  of  date 
and  location  of  public  hearing. 


SUMMARY:  This  document  changes  the 
date  and  location  of  the  public  hearing 
on  the  notice  of  proposed  rulemaking 
relating  to  basis  reduction  due  to 
discharge  of  indebtedness  under 
sections  108  and  1017  of  the  Internal 
Revenue  Code  of  1986. 

DATES:  The  public  hearing  is  being  held 
on  Thursday,  May  29,  1997,  beginning 
at  10  a.m.  Requests  to  speak  and 
outiines  of  oral  comments  must  be 
received  by  April  3, 1997. 

ADDRESSES:  The  public  hearing 
originally  scheduled  in  the  IRS 
Auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  is  changed  to  the 
Commissioner's  Conference  Room,  room 
3313,  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT! 
Evangelista  Lee  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7180  (not  a  toll-free  number). 

SUPPI.EMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  emd  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Tuesday,  January  7, 1997, 
(62  FR  955)  announced  that  a  public 
hearing  on  prop>osed  regulations  relating 
to  the  basis  reduction  due  to  discharge 
of  indebtedness  under  sections  108  and 
1017  would  be  held  on  Thursday,  April 
24,  1997,  beginning  at  10  a.m.  in  the  IRS 
Auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  and  that  requests  to 
speak  and  ouUines  of  oral  comments 
should  be  received  by  Thursday,  April 
3,  1997. 

The  date  and  location  of  the  public 
hearing  has  changed.  The  hearing  is 
scheduled  for  Thiirsday,  May  29,  1997, 
begiiuiing  at  10  a.m.  in  the 
Commissioner's  Conference  Room,  room 
3313,  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC.  We  must  receive  requests  to  speak 
and  ouUines  of  oral  comments  by 
Thursday.  April  3, 1997.  Because  of  the 
controlled  access  restrictions,  attenders 
are  not  admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
8.m. 

The  Service  will  prepare  an  agenda 
showing  the  scheduling  of  the  speakers 
after  the  outlines  are  received  from  the 
persons  testifying  and  make  copies 
available  free  of  charge  at  the  hearing. 

Chief.  Reguhtions  Unit.  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  97-6674  Filed  3-14-97;  8:45  un) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

(FRL-57ia-7] 

RIN2060-AG70 

Air  Quality:  Revision  to  Definition  of 
Volatile  Organic  Compounds — 
Exclusion  of  16  Compounds 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to  revise 
EPA's  definition  of  volatile  organic 
compounds  (VOC)  for  purposes  of 
preparing  State  implementation  plans 
(SIP's)  to  attain  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone 
imder  tide  I  of  the  Clean  Air  Act  (Act) 
and  for  any  Federal  implementation 
plan  (FIP)  for  an  ozone  nonattainment 
area.  This  proposed  revision  would  add 
16  compounds  (shown  in  Table  3)  to  the 
list  of  compounds  excluded  finm  the 
definition  of  VOC  on  the  basis  that  these 
compounds  have  negligible  contribution 
to  tropospheric  ozone  formation.  These 
compounds  have  potential  for  use  as 
refrigerants,  aerosol  propellants,  fire 
extinguishers,  blowing  agents  and 
solvents.  Several  of  these  compounds 
may  be  used  as  alternatives  to 
chlorofluorbcarbons  (CFC's)  which  are 
being  phased  out  of  production  as 
stratospheric  ozone  depleters. 
DATES:  Comments  on  this  proposal  must 
be  received  by  April  16,  1997.  Requests 
for  a  hearing  must  be  submitted  by  April 
16,  1997. 

ADDRESSES:  Comments  should  be 
submitted  in  duplicate  (if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention: 
Docket  No.  A-96-36,  U.S. 
Environmental  Protection  Agency,  401 
M  Sti-eet,  SW.,  Washington,  EX:  20460. 
Comments  should  be  strictly  limited  to 
the  subject  matter  of  this  proposal,  the 
scope  of  which  is  discussed  below. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  Research  Triangle  Park,  NC. 
Persons  wishing  to  request  a  public 
hearing/wanting  to  attend  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Mr.  William  Johnson,  Air 
Quality  Management  Division  (MD-15), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-5245.  The  EPA  will 
publish  notice  of  a  hearing,  if  requested, 
in  the  Federal  Register.  Any  hearing 
will  be  strictiy  limited  to  the  subject 
matter  of  the  proposal,  the  scope  of 
which  is  discussed  below.  The  EPA  has 


established  a  public  docket  for  this 
action,  A-96-36,  which  is  available  for 
public  inspection  and  copying  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  at  EPA's  Air  and  Radiation 
Docket  and  Information  Center,  (6102), 
401  M  Sti^et,  SW.,  Washington,  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Johnson,  Office  of  Air  Quality 
Planning  and  Standards,  Air  Quality 
Management  Division  (MD-15), 
Research  Triangle  Park,  NC  27711, 
phone  (919)  541-5245.  hiterested 
persons  may  call  Mr.  Johnson  to  see  if 
a  hearing  will  be  held  and  the  date  and 
location  of  any  hearing. 

SUPPLEMENTARY  INFORMATION: 

Regulated  entities.  Entities  potentially 
regulated  by  this  action  are  those  which 
use  and  emit  VOC  and  States  which 
have  programs  to  control  VOC 
emissions. 


Category 

Examples  of  regulated  enti- 
ties 

Industiy 

States  _ 

Industries  ttiat  use  refrig- 
erants, blowing  agents, 
or  solvents. 

States  which  have  regula- 
tions to  control  volatile 
organic  compounds. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
organization  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  §  51.100  of  tide 
40  of  the  Code  of  Federal  Regulations. 
If  you  have  questions  regarding  the 
applicabilify  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

L  Background 

On  September  25, 1995  the  Alliance 
for  Responsible  Atmospheric  Policy 
submitted  to  the  EPA  a  petition  which 
requested  that  the  compounds  shown  in 
Table  1  be  added  to  the  list  of 
compounds  which  are  considered  to  be 
negligibly  reactive  in  the  definition  of 
VOC  at  40  CFR  51.100(s).  (The  original 
petition  also  included  five  other 
compounds  (CFC-111,  CFC-112,  CFC- 
112A,  CFC-113a,  and  CFC-114a)  not 
shown  in  Table  1 ,  but  the  petitioner 
later  requested  that  these  compounds  be 
removed  from  consideration.) 


Potential  uses  for  these  compounds 
are  also  shown  in  Table  1.  Blowing 
agent  refers  to  products  used  in  the 
manufacture  of  foamed  plastic.  The 
compounds  for  which  no  use  is  shown 
have  no  currendy  recognized 
commercial  end-use.  They  may  be  either 
intermediates  or  unintentional 
byproducts  resulting  from  the 
manufacture  of  other  compounds.  The 
petition  points  out  that  the  use  of  HCFC 
and  HFC  compounds  can  be  substituted 
for  CFC's  and  can  thereby  reduce 
potential  chlorine  effects  on 
stratospheric  ozone. 

Table  1  .—Compounds  Petitioned 
FOR  VOC  Exclusion  (Along  With 
Potential  Uses  of  Compounds) 


Conripoond 

Potential  use 

HFC-32  

Refrigerant. 

HFC-161   

Aerosol  propellant. 

t)lowing  agent. 

HFC-236fa  

Fire  extinguishant,  re- 

frigerant. 

HFC-245ca 

Refrigerant,  bkninng 

agent. 

HFC-245eb  

Refrigerant,  blowing 

agent. 

HFC  2451a  

Refrigera/it,  t>lowing 
agent 

HFC  245ea  

SolvenL 

HFC-236ea  

Refngerant.  blowing 

agent. 

HFC-365mfc 

Blowing  agent 

HCFC-31. 

HCFC-150a. 

HCFC-151a 

HCFC-123a 

Blowing  agent 

C«F,0CH3 

Solvent 

(CF,)2CFCFjOCH, 

Solvent 

C4F,OC2H5   

Solvent 

(CF3)iCFCFzOCjHs 

Solvent. 

In  support  of  the  petitions,  the 
Alliance  for  Responsible  Atmospheric 
Policy  supplied  information  on  the 
photochemical  reactivify  of  the 
individual  compounds.  This 
information  consisted  mainly  of  the  rate 
constant  for  the  reaction  of  the 
compound  with  the  hydroxyl  (OH) 
radical.  This  rate  constant  (koH  value)  is 
commonly  used  as  one  measure  of  the 
photochemical  reactivity  of  compounds. 
The  petitioner  compared  the  rate 
constants  with  that  of  ethane  which  has 
already  been  listed  as  photochemically 
negligibly  reactive  (ethane  is  the 
compound  with  the  highest  koH  value 
which  is  currendy  regarded  as 
negligibly  reactive).  The  compounds 
under  consideration  are  listed  in  Table 
2  along  with  their  reported  koH  rate 
constants.  The  scientific  information 
which  the  petitioner  has  submitted  in 
support  of  the  petition  has  been  added 
to  the  docket  for  this  rulemaking.  This 
information  includes  references  for  the 


12584 


Federal  Register  /  Vol.  62.  No.  51  /  Monday.  March  17.  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  51  /  Monday,  March  17,  1997  /  Proposed  Rules 


12585 


journal  articles  where  the  rate  constant 
values  are  published. 

Table  2.— Reaction  Rate  Constants  With  OH  Radical  Reported  Rate  Constant  at  25"'C 


Compound 


Ethane 

HFC-32  

HFC-161  

HFC-236la 

HFC-245ca  

HFC-245ea 

HFC-245eb 

HFC-245fa  

HFC-236ea 

HFC-365mfc  

HCFC-31   

HCFC-123a  

HCFC-150a  

HCFC-151a  .._ 

C4F,OCH3  

(CFjjjCFCFjOCHj  . 

C4r90C2H5  

(CF3)2CFCFjOC2Hj 


cm^/molecule/sec 


2.4  X  10- '3 
1.0x10-'* 
17x  10'* 
0.034  X  10-'* 
0.91  X  10-'* 
1.6x  10-'* 
1.5x10-'* 
0.66  X  10-'* 
0.66x10-'* 
0.87  X  10-1* 

4.5  X  10-'* 
1.23x10-1* 

2.6  X  10-" 
6.9  X  10-'* 
1.4x10-1* 
1.4x  10-'* 
6.4  X  10-'* 
6.4x10-1* 


CAS  number 


75-10-5 
353-36-€ 
690-39-2 
679-86-7 

431-31-2 

690-39-1 

431-63-0 

406-58-6 

593-70-4 

354-23-4 

75-34-3 

1615-75-4 

163702-07-6 

163702-0S-7 

163702-05-4 

163702-06-5 


n.  The  EPA  Response  to  the  Petitions 

For  the  petition  submitted  by  the 
Alliance  for  Responsible  Atmospheric 
Policy,  the  existing  data  support  that  the 
reactivities  of  the  compounds  submitted 
(except  for  HCFC-lSOa).  with  respect  to 
reaction  with  OH  radicals  in  the 
atmosphere,  are  lower  than  that  of 
ethane. 

In  the  petition,  the  petitioner  did  not 
submit  reactivity  data  with  respect  to 
other  VOC  loss  reactions  (such  as 
reaction  with  O-atoms.  nitrogen  trioxide 
(NO3}- radicals,  and  ozone  (0>),  and  for 
photolysis).  However,  there  is  ample 
evidence  in  the  literature  that 


halogenated  paraffinic  VOC,  such  as  the 
compounds  listed  above,  do  not 
participate  in  such  reactions 
signifi  candy. 

The  information  submitted  by  the 
petitioner  for  HCFC-lSOa  does  not 
justify  the  petitioners  request  that  this 
compound  be  declared  "negligibly 
reactive."  The  reactivity  of  HCFC-lSOa 
with  respect  to  reaction  with  OH  is 
higher  than  that  of  ethane  (i.e.,  26  x 
10-'*cms  molecule-'  s"'  vs.  24  x 
10  -  '  *  cm^  molecule  - '  s  - ' ,  for  reaction 
rate  constants).  This  suggests,  but  in  the 
absence  of  detailed  information  on  the 
atmospheric  chemistry  of  HCFC-lSOa 
does  not  prove,  a  higher  ozone-forming 


reactivity.  In  the  cases  of  such  VOC 
species,  for  which  conclusive  scientific 
evidence  is  not  available,  the  EPA 
policy  has  been  to  assume  the  VOC 
species  to  have  significant  ozone- 
forming  reactivity  unless  and  until 
additional  specific  evidence  is  produced 
that  attests  the  contrary  position.  At  this 
time,  therefore,  a  "negligibly  reactive" 
rating  for  HCFC-lSOa  cannot  be 
justified. 

The  EPA  is  responding  to  the  petition 
by  proposing  in  this  notice  to  add  the 
compounds  in  Table  3  to  the  list  of 
compounds  appearing  in  40  CFR 
51.1D0(s). 


Table  3.— Compounds  Proposed  to  be  Added  to  the  List  of  Negligibly  Reactive  Compounds 


Compound 


HFC-32 

HFC-161  

HFC-236(a 

HFC-245ca 

HFC-245ea  . 

HFC-245eb 

HFC-245fa „ 

HFC-236ea 

HFC-365mfc 

HCFC-31  

HCFC-123a „ 

HCFC-151a 

C«F,OCHj  

(CFj)2CFCFjOCH, 

C4P9OC2H5 


(CF,)2CFCFjOCjH5  


Chemical  name  or  formula 


Difluoromethane. 

Ethytfluoride. 

1.1.1 ,3,3,3-hexafluoropropane. 

1 , 1 .2.2.3-pentafluoropentane. 

1 ,1 ,2.3.3-pentafluoropropane. 

1 . 1 . 1 .3,4-i3entafluoropentane. 

1.1,1 ,3,3-pentafluoropentane. 

1,1,1 ,2,3,3-hexafluoropropane. 

1.1,1 ,3.3-pentafluorobutane. 

chlorofluoromethane. 

1 ,2-dichloro- 1 , 1 ,2-tnfluoroethane. 

1  chkxo-l-fluoroettiane. 

1 ,1 ,1 .2J2,3,3.4  Anonafluoro-4-methoxy-butane. 

2-(difluoromefhoxymethyl)- 1.1,1 .2,3.3.3-heptafluoropropane. 

1 -ethoxy- 1 , 1 ,2.2.3.3,4.4,4-nonafluofot)utane. 

2-(ethoxydJfluoromethyi)-1 .1 .1 .2.3,3,3-heptafluoropropane. 


m.  Proposed  Action 

Today's  proposed  action  is  based  on 
EPA's  review  of  the  material  in  Docket 
No.  A-96-36.  The  EPA  hereby  proposes 


to  amend  its  definition  of  VOC  at  40 
CFR  51.100(s)  to  exclude  die 
compounds  in  Table  3  as  VOC  for  ozone 
SIP  and  ozone  control  purposes.  The 
revised  definition  will  also  apply  in 


Federal  Implementation  Plans  for  ozone 
nonattainment  areas  pursuant  to  the  40 
CFR  52.741(a)(3)  definition  of  volatile 
organic  material  or  VOC.  States  are  not 
obligated  to  exclude  from  control  as  a 


VOC  those  compounds  that  EPA  has 
found  to  be  negligibly  reactive. 
However,  if  this  action  is  made  final. 
States  should  not  include  these 
compounds  in  their  VOC  emissions 
inventories  for  determining  reasonable 
further  progress  under  the  Act  (e.g., 
section  182(b)(1))  and  may  not  take 
credit  for  controlling  these  compounds 
in  their  ozone  control  strategy. 

IV.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  for  all  information 
submitted  or  otherwise  considered  by 
EPA  in  the  development  of  this 
proposed  rulemaking.  The  principle 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process; 
and,  (2)  to  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  (section  307(d)(7)(A)). 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (S8  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  this  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  not  "significant" 
because  none  of  the  listed  criteria  apply 
to  this  action.  ConsequenUy,  this  action 
was  not  submitted  to  OMB  for  review 
imder  Executive  Order  12866. 

C.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act)  (signed  into 


law  on  March  22, 1995)  requires  that  the 
Agency  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  1  year. 
Section  204  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promidgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  cosUy,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Since  this  proposed  rule  is 
deregulatory  in  natiue  and  does  not 
impose  a  mandate  upon  any  source,  this 
rule  is  not  estimated  to  result  in  the 
expenditure  by  State,  local  and  tribal 
governments  or  the  private  sector  of 
$100  million  in  any  1  year.  Therefore, 
the  Agency  has  not  prepared  a 
budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costiy,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantiy  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments. 

D.  Regulatory  Flexibility  Act 

The  Regidatory  Flexibility  Act  (RFA) 
of  1980  requires  the  identification  of 
potentially  adverse  impacts  of  Federal 
regulations  upon  small  business 
entities.  The  Act  specifically  requires 
the  completion  of  an  RFA  analysis  in 
those  instances  where  the  regulation 
would  impose  a  substantial  impact  on  a 
significant  number  of  small  entities. 
Because  this  proposed  rulemaking 
imposes  no  adverse  economic  impacts, 
an  analysis  has  not  been  conducted. 
Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the 
proposed  rule  will  not  have  an  impact 
on  small  entities  because  no  additional 
costs  will  be  incurred. 

E.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  change 
any  information  collection  requirements 
subject  to  OMB  under  the  Paperworic 


Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

List  of  Subjects  in  40  CFR  Part  51 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Carbon  monoxide, 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide,  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  March  10. 1997. 
Carol  M.  Browner, 

Administrator. 

For  reasons  set  forth  in  the  preamble, 
part  51  of  chapter  I  of  tide  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS. 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-764  Iq. 

2.  Section  51.100  is  proposed  to  be 
amended  by  revising  paragraph  (sKl)  to 
read  as  follows: 

f  51. 100    DeflnWons. 

•        •        •        •        • 

(s)  "Volatile  organic  compoimds 
(VOC)"  means  any  compound  of  carbon, 
excluding  carbon  monoxide,  carbon 
dioxide,  carbonic  acid,  metallic  carbides 
or  carbonates,  and  ammonium 
carbonate,  which  participates  in 
atmospheric  photochemical  reactions. 

(1)  This  includes  any  such  organic 
compound  other  than  the  following, 
which  have  been  determined  to  have 
negligible  photochemical  reactivity: 
methane;  ethane;  methylene  chloride 
(dichloromethane):  1,1,1-trichloroethane 
(methyl  chloroform);  1,1,2-trichloro- 
1,2,2-trifluoroethane  (CFC-113); 
trichlorofluoromethane  (CFC-11); 
dichlortxlifluoromethane  (CPC-12); 
chlorodifluoromethane  (HCFC-22); 
trifluoromethane  (HFC-23);  1,2-dichloio 
1.1.2.2-tetrafluoroethane  (CFC-114); 
chloropentafluoroethane  (CFC-115); 
l.l.l-trifluoro  2.2-dichloroethane 
(HCFC-123);  1,1.1.2-tetrafluoroethane 
{HFC-134a);  1,1-dichloro  1-fluoroethane 
(HCFC-141b);  l-chloro  1,1- 
difluoroethane  (HCFC-142b);  2-chloro- 
l,l,l,2-tetr8{luoroethane  (HCFC-124); 
pentafluoroethane  (HFC-125);  1,1,2.2- 
tetrafluoroethane  (HFC-134);  1.1,1- 
trifluoroediane  (HFC-143a):  1.1- 
difluoroethane  (HFC-152a): 
parachlorobenzotrifluoride  (PCBTF); 
cyclic,  branched,  or  linear  completely 
methylated  siloxanes;  acetone;  3,3- 
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dichloro- 1 .1 ,1 ,2,2-pentafluoropropane 
(HCFC-225ca);  1.3-dichloro-l. 1,2.2.3- 
pentafluoropropane  {HCFC-225cb); 
1,1,1.2,3,4.4.5,5,5-decanuoropentane 
(HFC  43-1  Omee);  difluoromethane 
(HFC-32):  ethylfluoride  (HFC-161); 
1,1,1,3,3,3-hexafluoropropane  (HFC- 
236fa):  1,1,2,2.3-pentafluoropentane 
(HFC-245ca):  1.1.2,3,3- 
(wntafluoropropane  (HFC-245ea); 
1,1,1,3,4-pentafluoropentane  (HFC- 
245eb);  1,1,1,3,3-pentailuoropentaiie 
(HFC-245fa);  1.1.1,2,3.3- 
hexailuoropropane  (HFC-236ea): 
1.1,1,3,3-pentafluorobutane  (HFC- 
365mfc):  chlorofluoromethane  (HCFC- 
31);  1  chloro-1-fluoroethane  (HCFC- 
151a):  l,2-dichloro-1.1.2-trifluoroethane 
(HCFC-123a);  1.1.1.2.2,3.3.4.4- 
nonafluoro-4-methoxy-butane 
(C4F9OCH3);  2- 

(difluoromethoxymethyl)-l, 1,1,2,3,3,3- 
heptafluoropropane  ((CFsljCFCFiOCHa); 
l-edioxy-l, 1,2,2.3,3,4,4,4- 
Donafluorobutane  (C4F9OC2HS);  2- 
(ethoxydifluoromethyI)-l, 1,1,2,3,3,3- 
heptafluoropropane 
((CFjjjCFCFzOCjHj);  and 
perfluorocarfoon  compounds  which  foil 
into  these  classes: 

(i)  cyclic,  branched,  or  linear, 
completely  fluohnated  alkanes; 

(ii)  cyclic,  branched,  or  linear, 
completely  fluorinated  ethers  with  no 
unsaturations; 

(iii)  cyclic,  branched,  or  linear, 
completely  fluorinated  tertiary  amines 
with  no  unsaturations;  and 

(iv)  sulfur  containing 
perfluorocarbons  mth  no  unsaturations 
and  with  sulhir  bonds  only  to  carbon 
and  fluorine. 
•        •        •        •        • 

[FR  Doc.  97-6653  Filed  3-14-97;  8:45  am] 
OB  1 9tn  oooE:  nooQ  ao  r 


40CFRPart52 

[AZ  059-0006b;  FRL-6«87^] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision. 
Maricopa  County  Environmental 
Services  Department 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  Arizona  State 
Implementation  Plan  (SIP)  which 
concerns  the  control  of  volatile  organic 
compound  (VOC)  emissions  &om 
Commercial  Bread  Bakeries. 

The  intended  effect  of  proposing 
approval  of  this  rule  is  to  regulate 
emissions  of  VOCs  in  accordance  with 


the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
^the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  conunents.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  16, 
1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Andrew 
Steckel,  Rulemaking  Office  (Air-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 
Copies  of  the  rule  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
also  available  for  insi>ection  at  the 
following  locations: 

Arizona  Department  of  Environmental 
Quality,  3033  North  Central  Avenue, 
Phoenix,  AZ  85012 

Maricopa  County  Department  of 
Enviroiunental  Services,  2406  South 
24th  Sd«et,  Suite  E-204,  Phoenix,  AZ 
85034-6822. 

FOR  FURTHER  MfORMATKM  CONTACT: 
Christine  Vineyard.  Rulemaking  Officer 
(Air-4).  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)744-1197). 

SUPPt.EMENTARY  INFORMATION:  This 
document  concerns  Maricopa  Coimty 
Environmental  Services  Department 
Rule  343,  Commercial  Bread  Bakeries, 
submitted  to  EPA  on  August  31,  1995  by 
the  Arizona  Department  of 
Environmental  Quality.  For  further 
information,  please  see  the  information 
provided  in  the  Direct  Final  action 
which  is  located  in  the  Rules  Section  of 
this  Federal  Register. 

Authority:  42  US.C.  7401-7671q. 


Dated:  February  19, 1997. 
Nora  L.  McG«e, 
Acting  Regional  Administrator. 
(FR  Doc.  97-5973  Filed  3-14-97;  8:45  am] 
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40  CFR  Part  80 
[FRI-6710-6] 

Fuels  and  Fuel  Additives;  Elimination 
of  Oxygenated  Gasoline  Program 
Reformulated  Gasoline  (OPRG) 
Category  From  the  Reformulated 
Gasoline  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  action,  EPA  is 
proposing  to  amend  the  reformulated 
gasoline  (RFC)  regulations  to  eliminate 
the  separate  treatment  for  a  category  of 
gasoline  used  in  oxygen  averaging.  This 
category,  oxygenated  gasoline  program 
reformulated  gasoline  (OPRG),  includes 
gasoline  intended  for  use  in  a  state 
oxygenated  gasoline  program  control 
area  during  the  winter  time.  Under  the 
current  RFC  regulations',  a  refiner  must 
meet  the  oxygen  content  standards  for 
the  entire  pool  of  gasoline  they  produce, 
and  for  the  pool  of  gasoline  they 
produce  that  is  non-OPRG.  EPA  is 
proposing  this  action  because  it  no 
longer  believes  a  distinction  between 
OPRG  and  non-OPRG  is  necessary  and 
because  removal  of  the  OPRG  category 
would  add  flexibility  and  reduce 
compliance  costs  for  regiUated  parties, 
without  producing  a  negative 
environmental  impact. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  by  April  16, 1997.  EPA 
does  not  plan  to  hold  a  public  hearing 
on  this  proposed  rule,  unless  one  is 
requested.  If  a  request  is  received  by 
April  1. 1997,  a  public  hearing  will  be 
held.  If  such  a  hearing  is  held, 
comments  must  be  received  within  30 
days  of  the  date  of  such  hearing. 
ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
Public  Docket  #  A-97-01,  Air  Docket 
Section  (Room  M-1500,  Waterside 
Mall],  Environmental  Protection 
Agency,  401  M  Street.  SW.,  Washington, 
DC  20460.  Documents  related  to  this 
proposed  rule  have  been  placed  in  the 
public  docket  and  may  be  inspected 
between  the  hours  of  8:00  a.m.  to  5:30 
p.m.,  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  for 
copjring  docket  material.  Those  %vishing 
to  notify  EPA  of  their  intent  to  request 
an  opportiuiity  for  a  public  hearing  on 
this  action  should  contact  Anne-Marie 


Pastorkovich,  U.S.  Environmental 
Protection  Agency.  Office  of  Air  and 
Radiation,  (202)  233-9013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aime-Marie  Pastorkovich,  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  and  Radiation,  (202)  233- 
9013. 

SUPPLEMENTARY  INFORMATION: 

I.  Regulatory  Entities 

Regulatory  categories  and  entities 
potentially  affected  by  this  action 
include: 


Category 

Examples  of  regulated 
entities 

Industry 

Refiners,  importers,  oxy- 
genate Menders  o(  refor- 
mulated gasoline. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  be  potentially  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
entity  is  regulated  by  this  action,  you 
should  carefully  examine  the  existing 
provisions  at  40  CFR  sections  80.2, 
80.65,  80.67,  80.69,  80.75,  80.77,  80.78, 
and  80.128,  dealing  specifically  with 
OPRG.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

n.  Background 

A.  The  Oxygen  Standard  Under  the  RFG 
Progmm 

The  federal  RFG  program  is  designed 
for  the  control  of  harmful  ground  level 
ozone  and  toxic  air  pollutants  through 
reformulation  of  gasoline  in  ways  that 
reduce  emissions  of  air  pollutants  hx>m 
motor  vehicles.  Federal  RFG  is  required 
by  section  211(k)  of  the  Clean  Air  Act 
("the  Act")  in  the  nine  largest  cities 
with  the  worst  ozone  problems 
beginning  in  January.  1995.  In  addition, 
other  ozone  nonattainment  areas  are 
permitted  to  join  the  program  (i.e.,  to 
"opt  in")  at  the  request  of  the  Governor 
of  the  state  wherein  the  nonattainment 
area(s)  are  located.  EPA  published  final 
regulations  for  the  RFG  program  in  the 
Federal  Register  on  February  16,  1994.  > 
The  covered  areas  for  the  RFC 
regulations  are  specified  at  40  CFR 
section  80.70. 

Section  211(k)  of  the  Act  requires  that 
RFG  must  contain  at  least  2.0  weight 


percent  oxygen  and  further  requires  that 
the  RFG  regulations  issued  by  EPA 
allow  for  oxygen  credit  trading.  These 
oxygen  credit  provisions  must  ensure 
that  each  RFG  area  does  not  receive  RFG 
with  less  oxygen  than  it  would  without 
such  averaging.^  Consistent  with  the 
requirements  of  the  Act,  the  final  RFG 
regulations  issued  by  EPA  allow  refiners 
the  option  of  electing  to  meet  the 
oxygen  standard  on  average,  and  allow 
the  generation,  sale,  purchase,  and  use 
of  oxygen  credits. 

Compliance  with  the  RFG  standards, 
including  the  oxygen  standard,  is  met 
on  a  refinery  basis.  A  refiner  who  elects 
to  meet  the  oxygen  standard  on  an 
averaging  basis  must  meet  an  average 
oxygen  content  of  >2.1  weight  percent 
across  all  of  the  RFG  he  produces  in  an 
averaging  period,'  and  the  minimum 
oxygen  content  for  an  individual  gallon 
of  gasoline  is  >1.5  weight  percent 
oxygen,  for  each  of  its  refineries.-In 
short,  the  average  is  met  on  a  refinery- 
by-refinery  basis  rather  than  on  an  RFG 
covered  area-by-area  basis.  This  type  of 
averaging  permits  maximum  operational 
flexibility  for  refiners.  However,  this 
type  of  averaging  by  a  number  of 
refiners  also  means  that  a  substantial 
amount  of  RFG  may  be  produced  with 
an  oxygen  content  that  is  higher  than 
the  standard,  and  a  substantial  amount 
that  is  lower  than  the  standard. 
Although  the  fungible  distribution 
system  for  gasoline  means  that  the 
higher  and  lower  oxygen  content 
gasoline  should  generally  produce  the 
same  average  oxygen  content 
throughout  the  covered  areas  where 
RFG  is  required,  a  general  risk  exists 
that  one  or  more  areas  might  end  up 
receiving  RFG  that  has  a  lower  oxygen 
content  on  average  than  would  occur  if 
no  averaging  were  allowed.  To  address 
this  concern,  the  requirements  for 
averaging  also  require  that  refiners  who 
average  must  conduct  gasoline  quality 
surveys  in  each  area  where  their 
gasoline  is  distributed.  If  a  survey  is 
foiled  (i.e.,  the  average  oxygen  content 
in  the  area  is  less  than  2.0  weight 
percent),  the  minimum  oxygen  standard 
is  made  more  stringent  The 
combination  of  a  survey  requirement 
and  tightening  of  the  minimum  standard 
upon  a  survey  foilure  provides  an 
incentive  for  refiners  to  avoid  conduct 
that  could  lead  to  a  survey  failure,  and 


reduces  the  likelihood  of  a  problem 
continuing  once  a  survey  is  foiled.^ 

The  gasoline  quality  survey 
provisions  require  refiners  who  elect  to 
meet  RFG  standards  on  average, 
including  the  oxygen  standard,  to  either 
conduct  surveys  themselves  or  to 
participate  in  a  consortium  with  other 
refiners.  The  consortium  sponsors  a 
series  of  gasoline  quality  surveys  in 
each  RFG  area  each  year.  If  a  survey 
shows  that  the  average  oxygen  content 
for  an  area  is  <  2.0  weight  percent,  an 
additional  0.1  weight  percent  minimum 
would  be  applied  to  the  per-gallon 
minimum  applicable  to  the  averaging 
refiner.  Therefore,  although  the  oxygen 
average  standard  would  still  be  2.1 
weight  percent,  the  minimum  oxygen 
standard  for  all  refiners  serving  that 
failed  area  would  be  increased  from  1.5 
weight  j>ercent  oxygen  to  1.6  weight 
percent  oxygen.  Future  survey  failures 
would  result  in  additional  increases  of 
the  minimum  standard  to  the  2.0  weight 
percent  standard.'  Based  upon 
preliminary  survey  data  received  for 
1996,  EPA  is  aware  that  several  RFG 
cities  are  reasonably  expected  to 
experience  survey  failures  for  oxygen 
and,  therefore,  would  experience  a 
required  "ratcheting"  of  the  minimum 
oxygen  standard  for  averaging  from  1.5 
weight%  to  1.6  weight%. 

The  Agency  acknowledges  that,  if  the 
separate  averaging  category  for  OPRG  is 
dropped,  there  is  some  marginal 
increast:  in  the  risk  that  an  area  might 
receive  RFG  with  too  low  oxygen 
content  This  is  because  oxygen  credits 
generated  in  an  oxygenated  gasoline 
program  area  could  now  be  transferred 
to  a  non-oxygenated  gasoline  program 
area,  residting  in  a  lower  "actual" 
oxygen  content  for  the  RFG  used  in  that 
non-oxygenated  gasoline  program  area. 
However,  the  Agency  believes  that  the 
oxygen  surveys  are  adequately  designed 
to  address  this  type  of  concern  and 
"ratcheting"  of  the  minimum  oxygen 
standard  will  be  implemented  in  failing 
areas  as  appropriate.  The  ratcheting  of 
the  minimum  oxygen  standard  should 
provide  a  strong  incentive,  over  time, 
againsf  conduct  leading  to  survey 
failures.  Given  this  incentive,  the 
marginal  increase  in  risk  noted  above 
does  not  warrant  the  regulatory  burden 
from  retraining  OPRG  as  a  separate  RFG 
category. 


•  S9  FR  7812  (Fefaniary  16,  1994). 


'  See  section  21  l(kX2XB)  of  the  Act  (2.0  perceot 
oxygen  by  weight  standard)  and  section  211(k)(7)  of 
the  Act  (provisions  dealing  with  averaging/credits). 

^  The  averaging  period  for  oxygen  credits 
corresponds  with  the  calendar  year  of  January  1- 
December  31.  See  40  CFR  section  80.67(fXl). 


'  See  40  CFR  80.68  for  gasoline  quality  survey 
requirements. 

'  The  regulations  provide  that  the  standard  would 
be  changed  to  be  more  sthng^t.  based  on 
minimum  oxygen  survey  failures.  The  standard 
would  subsequently  be  made  less  stringent,  based 
on  a  pattern  of  successful  surveys. 
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B.  State  Oxygenated  Gasoline  Programs 
and  the  Purpose  of  the  OPRG  Category 
for  RFC 

Section  211(in)  of  the  Act  required 
that  certain  states  implement 
oxygenated  gasoline  programs  by  not 
later  than  November  1,  1992.  The 
control  period  for  these  oxygenated 
gasoline  programs  are  based  upon  the 
time  period  during  which  each  area  is 
prone  to  high  ambient  concentrations  of 
carbon  monoxide  (CO)  and  must  be  at 
least  four  months  in  length.  The  oxygen 
content  for  gasoline  in  these  areas  is  2.7 
weight  percent  minimum,  higher  than 
the  levels  required  for  RFC.  Because  CO 
tends  to  be  a  cold  weather  problem,  the 
control  periods  tended  to  fall  during  the 
winter  months.  Control  periods  are 
adopted  by  each  individual  state  as  part 
of  its  oxygenated  gasoline  regulations. 
Four  of  the  original  East  coast 
oxygenated  gasoline  program 
Consolidated  Metropolitan  Statistical 
Areas  (CMSAs)/Metropolitan  Statistical 
Areas  (MSAs)  were  also  REG  covered 
areas.  The  Baltimore,  Maryland  MSA 
(including  areas  within  Maryland),  the 
Washington  DC-MD-VA  CMSA 
(including  areas  within  the  District  of 
Columbia,  Maryland,  and  Virginia),  and 
the  Philadelphia,  Pennsylvania,  DE- 
MD-NJ-PA  CMSA  (including  areas 
within  Pennsylvania,  Maryland,  and 
Southern  New  Jersey  *)  have 
redesignated  to  attainment  for  CO  and 
are  no  longer  required  to  implement 
oxygenated  gasoline  programs.  The  New 
York/New  Jersey/  Connecticut  CMSA 
(which  includes  the  several  New  York 
City  and  State  counties,  Northern  New 
Jersey,  and  Southern  Connecticut  areas) 
is  the  only  oxygenated  gasoline/RFG 
overlap  area  that  still  exists.  ^ 

Although  the  survey  requirements, 
discussed  above,  were  designed  to 
reduce  a  risk  that  some  areas  might 
receive  relatively  low  oxygen  RFC,  EPA 
believed,  at  the  time  it  issued  the  final 
RFC  regulation,  that  the  overlap  of  these 
several  winter  oxygenated  gasoline 
programs  and  the  RPG  program 
presented  an  additional  risk  that 
allowing  averaging  for  oxygen  might 
lead  to  certain  RFC  areas  receiving,  on 
average,  RFC  with  lower  oxygen  content 
than  they  would  if  averaging  were  not 
allowed.  Specifically,  in  developing  the 


*  Delaware  did  Dot  coolain  any  CO  Donattaininent 
areas  and  was  nol  required  to  implemenl  an 
oxygeaaled  gasoline  program. 

'The  OPRC  distinction  does  not  apply  in 
California  areas  required  to  implement  both  the 
federal  RFC  and  state  oxygenated  gasoline 
programs. 

*  Under  the  simple  model,  tiie  oxygen  average 
must  be  met  separately  for  VCX^controlled  RFC. 


RFC  regulations,  EPA  was  concerned 
that  the  requirement  that  refiners  supply 
RFC  with  2.7  weight  percent  oxygen  to 
oxygenated  gasoline/RFG  areas  would 
lead,  through  the  use  of  transferable 
credits  and  averaging,  to  the  use  of  RFC 
in  non-oxygenated  gasoline/RFG  areas 
with  oxygen  content  significantly  lower 
than  would  occiu  without  such 
averaging.  To  prevent  this,  the  final  RFC 
regulations  require  refiners  to  designate 
all  RFC  as  either  OPRG  (intended  for 
use  in  an  oxygenated  gasoline/RFG  area 
during  an  oxygenated  gasoline  control 
period),  or  as  non-OPRG  (gasoline  other 
than  OPRG,  e.g.,  non-oxygenated 
gasoline  program  reformulated 
gasoline).  Refiners  are  required  to  meet 
the  oxygen  standard  separately  for  non- 
OPRG,  as  well  as  for  all  RFG.«  In 
addition,  OPRG  and  non-OPRG  oxygen 
credits  must  be  identified  and  kept 
separate.  OPRG  and  non-OPRG  also 
have  physical  segregation  requirements 
and  must  be  used  consistently  with 
their  designations.^ 

C.  Why  the  OPRG  Category  May  Be 
Eliminated  Now 

Between  1993,  when  the  final  RFG 
rule  was  issued,  and  1995,  when  the 
RFG  program  was  implemented,  the 
number  of  overlapping  oxygenated 
gasoline  program  and  RFG  areas 
significanUy  decreased.  Several  areas 
were  redesignated  to  attainmeiH  with 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  CO  and  were  no 
longer  required  to  comply  with  the 
winter  oxygenated  gasoline  program 
requirements.  There  is  now  only  one 
area  outside  of  California  (see  note  7), 
the  New  York/New  Jersey/Connecticut 
CMSA,  that  is  still  an  oxygenated 
gasoline  program/RFG  overlapping 
program  area. 

Although  EPA  is  concerned  that  the 
statutory  mandate  for  2.0  weight  percent 
oxygen  for  RFG  is  met,  the  Agency  feels 
that  the  specific  risk  of  uneven  RFG 
quality  due  to  overlapping  oxygenated 
gasoline/RFG  program  areas  is 
significantly  less  than  was  expected 
when  the  RFG  regulations  were 
promulgated.  There  is  still  some  risk 
that  an  area  might  receive  relatively  low 
oxygen  RFG  because  of  averaging,  but 
the  risk  is  no  longer  as  likely  to  be 
specifically  caused  by  program  overlap. 


♦See  59  FR  7772.  footnote  56. 

'°It  should  be  noted  that,  since  these  estimates 
were  made  in  1994.  some  areas  have  opted  out  of 
the  RFG  program  and  Sacramento.  California  joined 
the  program  as  a  required  covered  area,  and 
comparative  volume  totals  will  have  changed 
somewhat  as  a  result.  These  estimates  are  not  based 
upon  the  comparative  volume  of  OPRG  to  RFC. 
Rather,  they  are  "straight"  estimates  of  program 


There  is  only  one  oxygenated  gasoline 
overlap  area  left  outside  of  California 
and  the  volume  of  gasoline  expected  to 
fall  under  the  OPRG  category  has  been 
greatly  reduced.  Based  upon  EPA 
estimates  made  prior  to  the  beginning  of 
the  first  year  of  the  RFG  program, 
approximately  one-third  (33%)  of  all 
gasoline  nationwide  was  predicted  to  be 
RFG.  Oxygenated  gasoline  program 
overlap  areas  outside  of  California 
accounted  for  approximately  one-third 
(33%)  of  the  total  RFG  pool,  with 
approximately  19%  going  to  the  New 
York  CMSA.'o  EPA  believes  that  any 
risk  that  an  area  might  receive  low 
oxygen  RFG  is  significanUy  less  than  it 
appeared  in  1993  or  1994.  In  1994, 
roughly  one-third  of  RFG  was  expected 
to  be  destined  for  several  oxygenated 
gasoline  overlap  cities  outside  of 
California.  In  1996,  there  is  only  one  of 
these  oxygenated  gasoline  overlap  areas 
left  (i.e.  die  New  York  City  CMSA). 
Clearly,  the  New  York  CMSA  consumes 
a  large  volume  of  RFG — based  on  1994 
estimates,  19%  of  the  total  RFG  was 
expected  to  be  destined  for  New  York — 
but  this  is  still  a  significanUy  lower 
volume  of  gasoline  than  the  33%  that 
was  originally  estimated  to  be  destined 
for  all  non-Califomia  oxygenated 
gasoline  overlap  areas.  Under  these 
circumstances,  EPA  believes  that  the 
risk  that  an  area  might  receive  low 
oxygen  RFG  can  be  adequately 
addressed  through  another  existing 
compliance  mechanism — the  RFG 
surveys,  discussed  above,  and  the 
additional  restrictions  based  on  the 
OPRG  category  do  not  provide  enough 
additional  protection  to  warrant  the 
burden  they  place  on  the  regulated 
community. 

m.  Description  of  Today's  Proposed 
Rule 

EPA  is  proposing  today  to  amend  the 
Federal  RFG  regulations  to  remove  the 
use  of  a  separate  OPRG  category  and  to 
eliminate  the  distinction  between  OPRG 
and  non-OPRG.  The  following  sections 
would  be  affected  by  today's  proposal. 
In  most  cases,  the  changes  are  minor 
and  would  remove  references  to,  and 
distinctions  between,  the  eliminated 
OPRG  category  and  RFG  which  is  non- 
OPRG. 


40  CFR  part  80,  section 


area's  share  of  the  total  RFG  "pool"  and  are  not 
broken  down  into  compliance  categories.  The 
reader  should  be  aware  that  OPRC  gasoline  likely 
represents  a  smaller,  subset  of  the  total  volume 
represented  for  each  area.  The  document  from 
which  the  volume  estimates  were  takeh  has  been 
placed  in  the  public  docket  at  the  location  indicated 
in  the  AOORESSES  section  of  this  notice. 


Section  80.2— Definilions.  80.2(nn) 


Section  80.65 — General  requirements  for  refiners,  importers,  and  oxy- 
genate blenders.  80.65(d)(2)(iii)  (A)  and  (8). 

Section  80.67— Compliance  on  average.  80.67(f)(2)(ii),  80.67(h)(v)  (A) 
and(B). 

Section    80.69 — Requirements    for    downstream    oxygen    blending. 

80.69(f)  (1)  and  (2). 
Section  80.75— Reporting  requirements.  80.75(f)(2)(ii){A)  (1)  ttirough 

(4)  and  (B)  (1)  and  (2);  80.75  {0(2)(iii)(B),  80.75(h)(2)  (i)  and  (ii). 


Section  80.77 — Product  transfer  documentation.  80.77  (g)(1)riO 


Section  80.78 — Controls  and  prohit)itions  on  reformulated  gasolir>e. 
80.78(a)(6). 


Sections  80.128  and  80.129—  Agreed  upon  procedures  for  refiners 
and  importers  and  Agreed  upon  procedures  for  oxygenate  t>lenders. 
80.128(d)(2)  and  80.129  (d)(3)(iv). 


Description  of  change 


Definition  of  "Oxygenated  gasoline  program  reformulated  gasoline,"  or 
OPRG"  is  proposed  to  be  deleted. 

Requirements  for  designation  of  gasoline  as  OPRG  or  norvOPRG  are 
proposed  to  be  deleted. 

Propose  to  delete  requirements  to  meet  oxygen  average  separately 
and  to  segregate  credits  for  non-OPRG,  since  the  OPRG  versus 
non-OPRG  distinction  would  be  eliminated. 

Propose  to  delete  these  sut>-5ections,  as  there  would  no  longer  be  a 
category  known  as  "OPRG." 

For  80.75  (0(2)(ii)(A)  (1)  through  (4).  propose  to  eliminate  the  OPRG 
and  non-OPRG  distinction.  Thus.  tf>e  only  categories  remaining 
would  t>e  VOC-controlled  (divided  into  sutx^ategories  1  and  2)  arxl 
non-VOC-controlled  RFG.  Propose  to  delete  80.75  (0(2)(ii)(B)  (1) 
and  (2)  and  to  eitminate  to  OPRG  and  non-OPRG  distinction.  Pro- 
pose to  delete  80.75(0(2)(iii)(B),  which  refers  to  gasoline  designated 
as  non-OPRG. 

Propose  to  delete  requirement  to  identify  gasoline  as  OPRG  or  non- 
OPRG. 

The  existing  section  prohibits  addition  of  oxygen  to  finished  RFG,  un- 
less such  RFG  is  destgnated  as  OPRG  used  in  an  oxygenated  gaso- 
line control  area  during  the  oxyger^ted  gasoline  control  period.  Pro- 
pose to  amefK)  this  OPf^  "exception"  to  allow  for  elimination  of  the 
OPRG/non-OPRG  categories.  Specifically,  the  proposed  amended 
section  would  allow  for  addition  of  oxygenate  to  RFG  intended  for 
and  used  in  an  oxygenate  gasoline  program  area. 

Propose  to  remove  requirement  to  compare  PTD  designation  consist- 
ency for  OPRG  versus  non-OPRG.  Propose  to  remove  similar  re- 
quirement for  downstream  oxygenate  blenders. 


TV.  SUtutory  Authority 

Section  114,  211,  and  301(a)  of  Uie 
Clean  Air  Act  as  amended  (42  U.S.C. 
7414,  7545,  and  7601(a)). 

V.  Environmental  Impact 

This  rule  is  expected  to  have  no 
environmental  impact.  The  original 
reason  for  the  OPRG  category  was 
concern  that  RFG  quality  might  suffer  in 
areas  that  were  not  both  oxygenated 
gasoline  program  and  RFG  areas.  There 
were  several  such  areas  when  the  RFG 
rules  were  promulgated.  However,  there 
is  only  one  area,  the  New  York/New 
Jersey /Connecticut  CMSA,  which  has 
overlapping  programs  during  the  winter 
months. 

VI.  Economic  Impact 

Today's  proposed  regulation  would 
have  a  positive  economic  impact  on 
parties  covered  by  the  RFG  regulation. 
The  elimination  of  the  OPRG/non-OPRG 
distinction  would  result  in  increased 
flexibility  for  regulated  parties. 
Specifically,  elimination  of  this 
distinction  from  the  RFG  regulations 
would  alleviate  the  burden  and  cost 
associated  with  maintenance  of  separate 
recordkeeping,  reporting,  and  product 
transfer  documentation  category  for 
OPRG  and  non-OPRG  gasoline. 
Elimination  of  Uie  OPRG/non-OPRG 
distinction  may  also  be  expected  to 
result  in  a  general  reduction  of 
compliance  costs  associated  with  the 
need  to  meet  the  oxygen  average 
separately  for  two  classes  of  RFG. 


Vn.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  nUe  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  woidd  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  is  not  expected  to  residt  in 
any  additional  compliance  costs  to 
regulated  parties.  It  should  instead 
reduce  costs  and  increase  flexibility 
allowed  under  the  regidations  by 
removing  one  category  of  gasoline  for 
oxygen  averaging,  the  OPRG  category, 
and  eliminating  in  large  part  the 
distinction  between  OPRG  and  non- 
OPRG  gasoline.  Therefore,  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Vm.  Executive  Order  12866 

Under  Executive  Order  12866,' '  the 
Agency  must  determine  whether  a 
regulation  is  "significant"  and  therefore 
subject  to  interagency  review  imder  the 
Executive  Order.  The  Order  defines 


"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  t^e  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  of 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. '^ 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
interagency  review  imder  the  Order. 

K.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA"),  P.L.  104-4,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  general  notice  of 
proposed  rulemaking  or  final  rule  that 
includes  a  Federal  mandate  which  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate, 


I  58  FR  51735  (October  4.  1993). 


>2/d.  at  secUon  3(f)  (1)-(4). 
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or  to  the  private  sector,  of  $100  million 
or  more.  Under  Section  205,  for  any  rule 
subject  to  Section  202  EPA  generally 
must  select  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Under  Section 
203,  before  establishing  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments,  EPA 
must  take  steps  to  inform  and  advise 
small  governments  of  the  requirements 
and  enable  them  to  provide  input. 

EPA  has  determined  that  the  rule 
proposed  today  does  not  include  a 
federal  mandate  as  defined  in  UMRA. 
The  rule  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  State,  local  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more, 
and  it  does  not  establish  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments. 

List  of  Sub)ects  in  40  CFR  Part  80 

Environmental  protection.  Fuel 
additives.  Gasoline,  Imports,  Labeling, 
Motor  vehicle  pollution,  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  10.  1997. 
Carol  M.  Brofvner, 
A  dministrator. 

For  the  reasons  Set  out  in  the 
preamble,  40  CFR  part  80  is  proposed  to 
be  amended  as  follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  AOOmVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Antbority:  Sees.  114.  211,  and  301(a)  of  the 
Clean  Air  Act  as  amended  (42  U.S.C.  7414, 
7545,  and  7601(a)). 

f80^    [Amended] 

2.  Section  80.2  is  proposed  to  be 
amended  by  removing  and  reserving 
paragraph  (nn). 

f  80.65    [Amended] 

3.  Section  80.65  is  prop>osed  to  be 
amended  by  removing  and  reserving 
paragraph  (d)(2)(iii). 


4.  Section  80.67  is  proposed  to  be 
amended  by  removing  and  reserving 
paragraph  (f)(2){ii)  and  by  revising 
paragraphs  (h)(l)(v)(A)(l)  and 
(h}(l}(v)(A}(2)  and  by  removing  and 
reserving  paragraph  (h)(l)(v)(B)  to  read 
as  follows: 

§  80.67    Compliance  on  average. 

•  »        *        *         • 

(n  •  •  • 

(2)  •  *  • 

(ii)  [Reserved] 

•  •        •        •         • 

(h)  *  •  • 
(1)  *  *  * 
(v)   •   *   * 

(A)  *   *   * 

(1)  VOC  controlled;  and 

(2)  Non-VOC  controlled. 

(B)  (Reserved) 


§80.69    [Amended] 

5.  Section  80.69  is  proposed  to  be 
amended  by  removing  paragraph  (f). 

6.  Section  80.75  is  proposed  to  be 
amended  by  revising  paragraphs 
(f)(2)(ii)(A)(I),  (f)(2)(ii)(A)(2),  {hK2)(i}(A) 
and  (h)(2)(i)(B)  and  by  removing 
paragraphs  (f)(2){ii)(A)(3),  (fK2)(ii)(A)(4). 
(h)(2)(i)(C),  (h)(2}(i)(D}.  and  removing 
and  reserving  (h}(2)(ii)  to  read  as 
follows: 

S  80.75    Reporting  requirements. 

*         »         *         •         • 

(f)  *   •   * 
(2)   •    •    * 
(ii)  *  •   • 
(A)  *  •  • 

(1)  Gasoline  designated  as  VOC- 
controlled;  and 

(2)  Gasoline  designated  as  non-VOC- 
controlled. 

»        *     .    *        •        • 

(h)«  •  • 
(2)*  *  • 
(i)*   •   • 

(A)  VOC-controlled;  and 

(B)  Non-VOC-controlled. 


S8a77    [Amended] 

7.  Section  80.77  is  proposed  to  be 
amended  by  removing  and  reserving 
paragraph  (gj(l)(ii). 


8.  Section  80.78  is  proposed  to  be 
amended  by  revising  paragraph  (a)(6)  to 
read  as  follows: 

S  80.78    Controls  and  prohibraons  on 
reformulated  gasoline. 

(a)  *   *   * 

(6)  No  person  may  add  any  oxygenate 
to  reformulated  gasoline,  except  that 
such  oxygenate  may  be  added  to 
reformulated  gasoline  provided  that 
such  gasoline  is  used  in  an  oxygenated 
fuels  program  control  area  during  an 
oxygenated  fuels  control  period. 
*        •         •         •         • 

9.  Section  80.128  is  proposed  to  be 
amended  by  revising  paragraph  (d)(2)  to 
read  as  follows: 

§80.128    Agreed  upon  procedures  for 
refiners  and  importers. 

***** 

(d)*   *   • 

(2)  Compare  the  product  transfer 
documents  designation  for  consistency 
with  the  time  and  place,  and 
compliance  model  designations  for  the 
tender  (VOC-controlled  or  non- VOC- 
controlled.  VOC  region  for  VOC- 
controlled,  summer  or  winter  gasoline, 
and  simple  or  complex  model  certified); 
and 
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10.  Section  80.129  is  proposed  to  be 
amended  by  revising  paragraph  (d)(3) 
(iv)  to  read  as  follows: 

§80.129    Agreed  upon  procedures  for 
downstream  oxygenate  blenders. 

***** 

(d)*  •  * 

(3)*  *  * 

(iv)  Review  the  time  and  place 
designations  in  the  product  transfer 
documents  prepared  for  the  batch  by  the 
blender,  for  consistency  with  the  time 
and  place  designations  in  the  product 
transfer  documents  for  the  RBOB  (e.g. 
VOC-controlled  or  non- VOC-controlled, 
VOC  region  for  VOC-controlled,  and 
simple  or  complex  model). 

|FR  Doc.  97-6647  Filed  3-14-97;  8:45  am] 
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DEPARTMErfT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Request  for  Public  Comment  on 
Information  Collections  Related  to 
Crop  Insurance  Policies 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Notice. 

SUMMARY:  This  notice  aimounces  a 
public  comment  period  on  the 
information  collection  requests  (ICRs) 
associated  with  crop  insurance  policies 
administered  by  Federal  Crop  Insurance 
Corporation  (FCIC).  As  part  of  the 
renewal  of  OMB  approval  for  these 
collections,  FCIC  will  review  and 
combine  all  current  ICRs  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  23  separate  dockets  into 
one  ICR.  Only  the  docket  related  to  the 
non-insured  disaster  assistance 
program,  OMB  Number  0563-0016.  will 
be  excluded  firom  this  merger. 
Establishing  one  OMB  docket  permits 
FCIC  to  better  organize,  monitor  and 
revise  its  collections  as  programs 
change,  and  helps  FCIC  identify 
opportunities  to  streamline  collections. 

FCIC  is  soliciting  comments 
concerning  its  information  collections. 

DATES:  Written  comments  on  this  notice 
will  be  accepted  until  close  of  business 
May  16.  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Acting  Director,  Product 
Development  Division,  Federal  Crop 
Insurance  Corporation.  United  States 
Department  of  Agriculture  (USDA), 
9435  Holmes  Road.  Kansas  City,  MO 
64131.  Written  comments  will  be 
available  for  public  inspection  and 
copying  in  room  6741,  South  Building. 
USDA,  14th  and  Independence  Avenue, 
S.W..  Washington.  D.C.,  8:15  a.m.  to 
4:45  p.m.,  est.,  Monday  through  Friday, 
except  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Smith,  Supervisory  Insurance 
Management  Specialist,  Research  and 
Development,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  at  the  Kansas  City,  MO 
address  listed  above,  telephone  (816) 
926-7743. 

SUPPt^MENTARY  INFORMATKM: 

Title:  Federal  Crop  Insurance  Policies. 

Respondents/Affected  Entities:  Parties 
affected  by  the  information  collection 
requirements  included  in  this  Notice  are 
producers,  insurance  companies 
reinsured  by  FCIC,  insurance  agents, 
and  loss  adjustment  contractors. 

Abstract:  FCIC  is  conducting  a 
thorough  review  of  information 
collections  associated  with  its  crop 
insurance  policies.  As  part  of  this 
review.  FCIC  is  reorganizing  and 
renewing  currently  approved 
information  collections,  and  identifying 
any  current  collections  that  have  not 
been  approved  by  OMB.  The  ICRs 
affected  by  this  review  have  been 
approved  by  OMB  at  different  times 
under  23  different  docket  numbers. 
They  are  currently  up  for  renewal  and 
extension  for  three  years.  Establishing 
one  common  OMB  docket  number 
permits  FQC  to  maintain  one  ICR  and 
to  submit  a  single  request  once  every 
three  years  when  OMB  approval  must 
be  renewed.  Combining  the  agency's 
ICRs  into  one  package  also  provides 
FCIC  an  opportunity  to  analyze  the  need 
for  each  of  its  forms,  identify 
duplication,  and  plan  streamlining  of 
collections. 

FQC  seeks  public  comment  regarding 
the  following:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (cj  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  gathering 
technology. 

Background:  The  information 
collected  by  FCIC  allows  it  to  provide 
an  actuarially  sound  insurance  program 
for  producers  and  increases  producers' 
risk  management  options.  The 


information  is  collected  by  Farm  Service 
Agency  personnel,  crop  insurance 
agents  and  loss  adjusters.  Various  forms 
are  used  in  gathering  the  information 
required  by  FCIC  for  the  application, 
acceptance,  and  issuance  of  crop 
insurance  policies  and  determining 
insurance  coverage,  premium,  and  the 
amoimt  of  production  and  loss.  The 
information  on  these  forms  is  then 
electronically  transmitted  to  FCIC  by  the 
insurance  provider.  This  data  is  used  to 
administer  the  Federal  crop  insurance 
program  in  accordance  with  the  Federal 
Crop  Insurance  Act,  as  amended. 

The  collections  identified  in  this 
notice  also  provide  FCIC  with  data  for 
establishing  new  and  different  types  of 
insurance  coverage  or  crop  options  to 
increase  insurance  protection.  Policy 
provisions  and  options  permit 
producers  to  personalize  their  insurance 
coverage  through  written  agreements, 
which  allow  deviations  from  the  written 
policy,  providing  exclusions  for  hail 
and  fire  or  high-risk  land,  etc. 

Insurance  providers  must  use  the 
FCIC  guidelines  if  they  want  to  develop 
similar  forms  that  fit  their  individual 
needs.  Forms  developed  and  produced 
on  paper  or  electronically-generated  by 
insurance  providers  will  contain  all 
required  data  and  must  be  approved  by 
FCIC. 

Since  crops  differ  significantly,  FCIC 
customizes  its  required  information 
collections  for  each  crop  that  it  insures. 
The  ty{}e  and  amount  of  information 
determined  by  FCIC  as  necessary  to 
establish  and  maintain  the  crop 
insurance  program  must  also  be 
reasonable,  and  FQC  must  take  into 
consideration  the  time  and  cost  to 
producers,  insurance  providers, 
insurance  agents,  and  loss  adjusters. 
FQC  is  reviewing  the  burden 
calculations  in  preparation  of  applying 
for  renewal  of  OMB  approval  of  its 
information  collections.  FCIC  is  also 
identifying  and  reducing  duplication  of 
its  forms. 

Burden  Statement:  FQC  has 
conducted  a  careful  estimate  of  its 
ciurent  information  collection  burden. 
FQC  must  estimate  a  burden  for  its 
forms  that  includes  the  time  to  complete 
the  form  and  for  the  representative  to 
explain  the  benefits  of  the  program  to 
the  producer.  Various  activities  of  the 
loss  adjuster  (e.g.,  measuring  acreage 
and  making  appraisals)  must  also  be 
considered  in  the  burden  estimates. 
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FQC  has  reviewed  burden  estimates  for 
all  of  its  forms,  and  the  new  burden 
estimates  are  lower  for  52  forms  and 
unchanged  for  42  forms.  FQC  is  seeking 
approval  from  OMB  for  the  burden 
associated  with  30  additional  forms  that 
are  also  described  below.  FCIC  used  the 
1996  crop  year  Summary  of  Business 
totals  and  computer  generated  reports  to 
determine  a  total  number  of 
poUcyholders. 

Total  Burden:  Burden  hours  and  costs 
to  respondents  are  described 
individually  in  the  23  currently- 
approved  OMB  dockets.  FQC  is 
proposing  to  combine  these  dockets  into 
one.  Under  the  combined  docket,  FQC 
estimates  a  total  burden  of  1,341,259 
hours  for  all  crop  poUcy  information 
collections. 

Frequency  of  Reporting:  Some  sales 
forms  are  completed  only  when  a 
producer  appUes  for  crop  insurance, 
e.g..  the  appUcation  and  most  cove^ge 
options.  Quiceling  and  reinstating 
insurance  coverage,  transferring 
insurance  coverage  to  a  different 
reinsured  company,  and  changing  the 
amount  of  insiu^nce  coverage  are 
instances  when  these  forms  would  have 
to  be  completed  again.  Other  forms  are 
completed  annually,  such  as  forms  used 
to  collect  crop  acreage  data,  production 
data  used  to  estabUsh  the  insurance 
guarantee,  and  administrative  forms 
such  as  the  assignment  of  indemnity 
and  certain  coverage  options.  More  than 
one  crop  may  be  reported  on  one  form 
and  prmlucers  may  need  to  complete 
more  than  one  form  per  year,  for 
example  when  planting  both  spring  and 
winter  wheat  which  have  different 
repwrting  dates.  Some  acreage  reports 
may  need  to  be  revised  which  will 
require  an  additional  report  to  be 
submitted  during  the  crop  year.  Notice 
of  damage  and  claim  forms  are 
completed  by  crop  year.  crop,  and  unit 
when  a  crop  has  been  damaged  or 
destroyed. 

FQC  reviewed  each  form  and 
estimated  the  proportion  of  insureds 
who  complete  each  form  in  a  given  year. 
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recognizing  that  some  insureds 
complete  the  forms  more  than  once  in 
any  given  year.  This  proportion  was 
multiphed  by  the  number  of  insureds 
for  each  crop  for  the  1996  crop  year  to 
determine  the  total  aimual  number  of 
responses.  To  determine  the  average 
number  of  completed  Claim  for 
Indemnity  forms  Fa-74,  FQ-S,  and 
Fa-63,  FQC  generated  indemnity 
records  by  crop  and  by  unit  for  the  1993 
through  the  1996  crop  years.  The  total 
annual  responses  for  these  claim  forms 
were  calculated  by  averaging  the 
number  of  units  indemnified  during  this 
period.  Certain  forms  are  used  for  each 
loss.  FQC  estimated  the  proportion  of 
losses  requiring  specific  forms  and 
multiplied  that  value  times  the  average 
number  of  units  indemnified  to 
determine  the  total  annual  responses  for 
such  forms. 

Recordkeeping  Requirements:  FQC 
requires  records  to  be  kept  for  three 
years,  but  all  records  required  by  FQC 
are  retained  as  part  of  normal  business 
practice.  Therefore,  FCIC  is  not 
estimating  additional  burden  related  to 
recordkeeping. 

Nature  ana  Purpose  of  Information 
Collected:  The  various  categories  of 
forms,  the  nature  of  the  information 
collected,  and  the  purpose  for  the 
information  are  described  below. 

Sa7es  docxmients  provide  the 
information  required  to  issue  a  crop 
insurance  poUcy,  such  as  the  insured's 
name,  address,  social  security  nimiber, 
crops  to  be  insured,  dollar  amount  of 
insurance  or  price  election  and  level  of 
coverage  selected  by  the  producer,  crop 
condition  reports  for  perennial  crops, 
assignment  or  transfer  of  indemnity, 
power  of  attorney,  or  other  information 
affecting  policy  benefits. 

Yield  Reports  estabhsh  an  individual 
insured's  actual  production  history 
yield  and  provide  the  basis  for 
calcxilating  the  insured's  production 
guarantee.  The  production  guarantee  is 
the  simple  average  of  a  minimum  of  four 
yearly  yields  up  to  a  maximum  of  ten 
yields. 


FonnNo. 


Option  forms  allow  an  insured  to 
modify  the  insurance  coverage 
contained  in  the  provisions  in  the  crop 
insurance  poUcy.  An  option  may 
provide  additional  insurable  causes  of 
loss  or  limit  those  causes  of  loss, 
provide  different  methods  of 
determining  losses,  or  provide  different 
types  of  unit  division  to  increase  an 
insured's  protection,  etc. 

Acreage  reports  indicate  the  location, 
nimiber  of  acres,  dates  planted,  share 
(percent  of  interest),  and  other 
information  by  imit  for  each  crop  to  be 
insiu^d.  The  reports  includes  such 
information  as  plant  inventory  and 
container  reports  for  nursery  crops, 
planting  records  for  some  crops,  and 
tonnage  reports  for  raisins.  These 
reports  are  used  to  determine  premium 
and  UabiUty  and  must  be  submitted  on 
or  before  the  final  acreage  reporting  date 
specified  in  the  Special  Provisions. 

Notice  of  Damage  and  Claim  Forms 
notify  an  insurance  provider  of  damage 
to  the  crop.  Appraisal  worksheets  for 
each  individual  crop  are  used  in  the 
field  by  the  loss  adjuster  to  determine 
the  production  to  be  counted  in 
establishing  the  loss.  Other  forms  in  this 
category  are  various  inspection, 
appraisal,  production  records,  and  claim 
for  indemnity  doounents.  The  claim  for 
indemnity  form  summarizes 
information  determined  by  the  loss 
adjuster  and  is  required  to  compute  the 
amoont  of  an  indemnity.  The  loss 
adjuster  will  determine  from  records, 
appraisals,  and  measurements,  the 
amount  of  harvested  and  unharvested 
production,  primary  and  secondary 
(when  apphcable)  causes  of  loss, 
number  of  units  (when  applicable), 
number  of  planted  and  harvested  acres 
and  any  other  information  necessary  to 
determine  the  amount  of  loss. 

Forms  and  Previous  OMB  Docket 
Numbers:  The  following  Usts  have  been 
compiled  by  grouping  the  various  forms 
by  the  type  and  intended  use  of  the 
information  required  on  each  form. 


Form  titte 


SalM  Docuimnts 


Current 
OMB  No. 


FCI-6 

FCJ-6A  .. 

FCJ-6 

FCI-12  ... 
FCI-12A 
FCH2P 
FCI-19C 
FCI-20  ... 
FCI-21  .... 
FCI-613  .. 
Fa-518* 
FC»-532.. 


Request  lor  ActuariaJ  Change  

Request  for  Actuanal  Change  

Statemant  ol  Facts 

Crop  Insurance  Applicalion 1..11Z.Z 

CoTTtract  Changes  " 

Pre-Accep«ance  Perennial  Crop  Inspection  Report 

Texas  Citrus  Grove  inspection  Report  

Appteatwn  for  Assignment  of  Indemnity  ~.~.~~.. 

Transfer  of  Right  to  IrxJemnrty 


Waiver  To  Transfer  Segregafion  II  and  III— Peanuts  To  Quota  Loan 

Flohda  Citrus  Grove  Inspection  Report 

Power  of  Attorney  


0563-0042 
0563-0042 
0563-0003 
0563-0003 
0563-0003 
0563-0031 
0563-0003 
0563-0014 
0563-0014 
0563-0026 
0563- 
0663-0030 


Form  No. 


FCt-644  .. 

FCt-554  .. 

FCI-675  .. 

FCI-676  .. 

FCI-583* 

FCI-587- 

FCI-688* 

FCI-689* 

FCI-590* 

FCt-59r 

FCt-592* 

FC1-*  

FCI-*  ...... 

FCI-*  

FCI-*  

FCI-*  


Fomi  title 


Underwriting  Questionnaire  (Container  Stock  Only)  

Macadamia  Orchard  Inspection  Report 

Social  Security  Number  (SSN)  and  Employer  identification  (EIN)  Reporting  Form  

Disclaimer  

Authorization  to  Ot>tain  Prune  Records 

Request  to  Waive  Administrative  Fees  for  Catastrophic  Crop  Coverage 

Producer's  Pre-Acceptance  Worl^sheet ».. 

Pre-Acceptance  Inspection  Report — Peach  Addendum  Worksheet  

Pre-Acce(3tance  Inspection  Report— Apple  Adderxlum  Worttsheet  

Pre-Acceptance  Inspection  Report— Alnronds,  Citrus,  Figs,  Fr.  Plums,  Stonefruit,  Walnuts,  Ad- 
derxjum  Worksheet. 

Pre-Acceptarce  Inspection  Report — Bluetjerry  Addendum  Worksheet  

Pre-Acceptance  Inspection  Report — Cranberry  Addendum  Worksheet  

Pre-Acceptance  Inspection  Report— Grape/TaWe  Grape  Addendum  Worksheet  

Pre-Acceptance  Inspection  Report — Pear  Addendum  Worksheet 

Block  Production  Worksheet 

Unit  Summary  Worksheet  .....". _ „ 


Current 
OMB  No. 


0563-0034 

0563-0015 

0563-0047 

0563-0049 

0563- 

0563- 

0563- 

0563- 

0563- 

0563- 

0563- 
0563- 
0563- 
0563- 
0563- 
0563- 


Yleld  Report  Forms 


FCI-19A 
FCI-19A 
FCI-555. 
FCI-595* 


Actual  Production  History  Review  .. 

Production  and  Yield  Report 

Peach  Producer's  Picking  Records 
Hybrid  Com  Seed  Approved  Yields 


0563-0016 

0563-0003 

0563-0022 

0563- 


Option  Forms 


FCI-9  .... 

FCI-78  .. 

FCI-505 

FCI-506 

FCl-523 

FCI-539 

FCI-647 

FCl-548 

FCI-549 

FCI-550 

FCI-553 

FCI-677. 


Late  Planting  Agreement 

Request  To  Exclude  Hail  and  Fire  

Potato  Crop  insurance  Policy— Certified  Seed  Potato  Option  Amendment 

Apple  Fresh  Fruit  Option  , 

Potato  Crop  Insurance  Policy — Potato  Quality  Optkxi „ , 

Apple  Sunburn  Option  

Potato  Crop  Insurance  Polcy — Processing  Potato  Quality  Option , 

Potato  Crop  Insurance  Pol«y — FrosfFreeze  Potato  Option 

High-Risk  Larxj  Exclusk>n  Option „ 

Fresh  Market  Tomato  Minimum  Value  Option  „ 

Unit  Division  Option  „ 

Nursery  Frost  Freeze,  and  CoW 


0663^-0023 
0563-0032 
0563-0020 
0553-0020 
0563-0020 
0563-0020 
0563-0020 
0563-0020 
0563-0003 
0563-0020 
0563-0003 
0563-0060 


Acreage  Report  Forms 


FCI-19  .. 

FCI-527 

FCI-528 

FCi-529 

FCI-544 

FCI-545 

FCI-646 

FCI-819 


Crop  Insurance  Acreage  Report _.. 

Fresh  Sweet  Com  Planting  Record _ 

Peppers — Planting  Record  _ 

Tomatoes — Planting  Record 

Urxierwriting  Questionnaire  (Container  Stock  Only) 

Nursery  Container  Report 

Nursery  Provisions  Plant  Inventory  Summary 

Raisin  Supplement — Tonnage  Report 


0563-0003 
0563-0022 
0563-0022 
0563-0022 
0563-0034 
0563-0034 
0563-0034 
0563-0035 


Notice  of  Damage  and  Claim  Forms 


FCI-8 

FCI-63 

FCI-63 : 

FCt-63A  

FCI-63A  

FCI-63B  „ 

FCI-63C  „ 

FCI-73 „ 

FCI-74 

FCI-74  (Continuation  Sheet)  

FCI-74T-P-C  

FCI-74T-P-C  (Continuation 

Sheet). 

FCI-74T-P-C*  ,. 

FC1-74T-P-C*  

FC1-74A  

FCI-74A  ..._ 

FCI-74A 

FCI-74A  

FCI-74A  

FCI— 74A  „ 


Notice  of  Damage  or  k}ss. 

Claim  for  Citrus  indemnity „ 

Claim  for  Raisin  Indemnity _ . 

Adjuster's  Fkxkla  Citrus  Worksheet _ 

Notice  of  Damage  and  Inspection — Raisins 

Tabulation  of  Production  Records  From  Individual  Load  Certificates  FL  Citnis 

Fkxkte  Citrus  Production  Sheet _ „.., 

CertifKation  Form „ „ . 

Fiekj  Inspection  arxl  Claim  for  Irxiemnity „. . ..... 

Fiekj  Inspection  and  Claim  for  Indemnity  (Continuation  Sheet) _ _ 

FieW  Inspection  arxj  Claim  for  Indemnity  (Tobacco,  Peanuts,  and  Cotton)  

Field  Inspection  and  Claim  for  Indemnity  (Tobacco,  Peanuts,  and  Cotton-Continuation  Sheet) 


AUP  Cotton  Quality  Adjustment  Worksheet 

ELS  Cotton  Quality  Adjustment  Worksheet 

Adjuster's  Apple  Worksheet 

Avocado  Appraisal  Worksheet 

Beans  and  Peas  Appraisal  Worksheet 

Canning  &  Processing  Bears — Stand  Reduction  and  Haii  Appraisal  Worksheet 

Bkjet>erry  Appraisal  Woritsheet  

Lowtxjsh  Blueberry  Appraisal  Worksheet „ 


0563-0016 
0563-0016 
0563-0016 
0563-0035 
0563-0044 
0563-0044 
0563-0033 
0563-0016 
0563-0016 
0563-0016 
0563-0016 

0563- 
0563- 
0563-0016 
0563-0016 
0563-0016 
0563-0016 
0563-0016 
0563-0016 
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Form  No. 


FCI-74A  

FCI-74A  „ 

FCI-74A  

FCI-74A  

FCJ-74A  (Continuatioo  Sheet) 

FC>-74A  

FCI-74A  „i... „ „_. 

FCJ-74A  

FCJ-74A  

FC»-74A  

FC»-74A  - 

FCJ-74A  (Continuatioo  Sheet) 

FCI-74A  „ 

FCk-74A  

FCI-74A  

FCI-74A  (Continuation  Sheet)  . 

FCI-74A  

FC>-74A  

FCI-74A-  

FC1-74A  

FCI-74A  „.... 

FC^-74A  

FCI-74A  

FC>-74A  

FCJ-74A  

FCI-74A 

FCk74A 

FCI-74A  

FCt-74A  

FCI-74A  

FCI-74A  „_ 

FCV-74A  

FCI-74A  

FCI-74A  

Fa-74A 

FCJ-74A 

FC^74B 

FCJ-74B  

FC1-74B  _.... 

FCJ-74B  

FCJ-748  

FCJ-74C 

FCK-74C  

FCI-74C  _„ 

FCI-74C-VC* 

FCI-661 


Form  titte 


FC^-66^ 

FCk-678' 

FCI-579* 

FCl-580* 

FCI-681  • 

FCI-682* 


Canola  Appraisal  Worksheet  

Citrus  Appraisal  Worksheet— (AZ/CA) !!."!!!!.".Z!!!!!i!!!l"!™!!."!!!!! 

Citrus  Appraisal  Worksheet — (Texas)  I™™."!."."!!""!."!!!!!!.Z 

Texas  Tree  Citrus  Appraisal  Worksheet '..""Z"""""""!""Z"™.'I 

Appraisal  Worksheet  (Texas  Citrus  Tree  Damage  Continuation  Sheet)  .!!."!™™.."! 

Sweet  Com — Fresh/ Carwing  4  Freezing  Appraisal  Worksheet 

Com,  Gram  Sorghum,  and  Silage  Appraisal  Worksheet "."."!..".! 

Cotton  Appraisal  Worksheet  .„ ......Z 

Fig  Appraisal  Worksheet !.!™!!Z!!!!."!™!!!.."..."!! 

Flax  Appraisal  Worksheet i!™™."™.™"™™!."!™! 

Flonda  Fruit  Tree  Pitot  Appraisal  Worksheet  """"""""""!!!1"!!!"."."!!!."".!! 

Flohda  Fruit  Tree  Pilot  Appraisal  Worksheet  (Continuation  Sheet)  ZZZ 

Forage  Appraisal  Worksheet  

Grape/TaWe  Grape— Appraisal  Worksheet .""""""1"™".."!"..".".!™.™!!!! 

Macadanna  Trees  Appraisal  Worksheet ".""""."" 

Macadarma  Tree  Appraisal  Worksheet  (Continuation  Sheet)  „..!...!"!"."]!!!!!!! 

Millet  Appraisal  Worksheet  (Does  not  require  0MB  approval) 

Nut  Trees  (Nut  Count)  Appraisal  Worksheet ..Z" 

Onion  Appraisal  Worksheet !!_". 

Peach  Appraisal  Worksheet  _ ~!!»!"™!™!!™!!"™!™!!™!!!!! 

Peanuts  Appraisal  Worksheet  ZZ..Z..Z.ZZZZZ.Z.~.ZZZZ. 

Pear  Apprasal  Worksheet  """""""""""!"!"""""""!! 

Peppers/Fresh  Tomatoes  Appraisal  Worksheet  (Planting  to  Fmit  Set/Replant) 

Fresh  Plums  Appraisal  Worksheet  

Potatoes  Appraisal  Worksheet  ZZZZ!ZZ.Z......Z..........Z..Z..... 

Prune  Appraisal  Worksheet  _ 

Random  Path  Appraisal  Worksheet  "ZZZZ'Z^Z'ZZZZZZZZZZZZZZZ^ZZZZ 

Safftower  Appraisal  Worksheet ."".".".™!™™™™ 

Small  Grains  Appraisal  Worksheet  (Wheat-iiriey-Rye-reii)  "!.!ZI!!Z!  ™Z!! 

Soytieans  Appraisal  Worksheet 

Stonefruit  Appraisal  Worksheet  „ ZZZ.Z 

Sugar  Beets  Appraisal  Worksheet ZZZZZ'ZZZZZZZZZZZZZZ 

Sugarcane  Appraisal  Worksheet  

Sunfk>wers  Appraisal  Worksheet ~Z"ZZZZZZZZZ'ZZZZZZZZ. 

Tobacco  Appraisal  Worksheet !!"!!™"!.""!!""!!™" 

CAP  Tomatoes  Appraisal  Worksheet 

Apple  Appraisal  Worksheet  ZIZZZZ'ZZ 

Peanut  Corrputation  Sheet 

Pepper  Appraisal  Worksheet  (Fruit  Set  to  Maturity)  "ZZ'ZZZZZZZZZZZZZZZZZZ 

Com  &  Gram  Sorghum— Stand  Reduction  Appraisal  Worksheet 

Fresh  Tomatoes  Appraisal  Worksheet  (After  Frurt  Set)  ZZ..ZZZ.. 

Summary  of  Harvested  Avocado  Productwo  Worksheet  IZZZZZZZ... 

Com  &  Grain  Sorgtium  Hail  Damage  Appraisal  Workstieet  „ !""" ' 

Peppers/Fresh  Tomatoes/Fresh  Sweet  Com— Summary  ot  Haiv«rt«i  Prodii^^ 

Peanut  Computation  Sheet 

Raisin  Reconditioning  Pool  Productkm  to  Count  ....ZZZZZ 

Selt-Certificatioo  Replant  Worksheet ZZZZZZZZZZZZ 

Raisin  Packer's  Release  of  Insured  Raisms  Z.Z.Z.ZZZZZ. 

Raoin  Release  to  an  Alternative  Use  Mwkal  ~ZZZ.ZZ~.\. 

Raisin  Release  to  D«k  Z'ZZ"Z. ZZZZZ.ZZZZ 

Raisin  Reconditioning  Authorization ZZ'Z i"""""""!"!!"!"™" 

Raisin  Appraisal  Worksheet ZZ...  "' 


Current 
0MB  No. 


'Seeking  0MB  approvaL 

Signed  in  Washington.  D.C.  on  March  11, 
1997. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 

Corpomtion. 

(FR  Doc.  97-6649  Filed  3-14-97;  8:45  am) 
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0563-0016 
0563-0016 
0563-0016 
0563-0016 
0563-0016 
0563-0016 
0563-0016 
0563-0016 
0563-0016 
0563-0016 
0563-0016 
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0563-0016 
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0563-0016 
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0563-0016 
0563-0016 
0563-0040 
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0563- 
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0563- 
0563- 
0563- 


ACnON:  Notice  of  municipal  interest 
rates  on  advances  from  insured  electric 
loans  for  the  second  quarter  of  1997. 


Rural  UtilltlM  Service 

Municipal  Interest  Rates  for  ttie 
Second  Quarter  of  1997 

A08ICV:  Rural  Utilities  Service.  USDA. 


SUMMARY:  The  Rural  UUUUes  Service 
hereby  announces  the  interest  rates  for 
advances  on  municipaJ  rate  loans  with 
interest  rate  terms  beginning  during  the 
second  calendar  quarter  of  1997. 

DATES:  These  interest  rates  are  effective 
for  interest  rate  terms  that  commence 
during  the  period  beginning  April  1, 
1997.  and  ending  June  30.  1997. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Carolyn  Dotson,  Loan  Funds  Control 


Assistant.  U.S.  Department  of 
AgricuhuTB,  Rural  Utilities  Service, 
room  2234-S,  1400  Independence 
Avenue.  SW..  Stop  1522,  Washington. 
DC  20250-1522.  Telephone:  202-720- 
1928.  FAX:  202-690-2268.  E-mail: 
CDotson®nis. usda.gov. 

SUPPtEMEMTARY  INFORMATION:  The  Rural 
UUUties  Service  (RUS)  hereby 
announces  the  interest  rates  on 
advances  made  during  the  second 
calendar  quarter  of  1997  for  municipal 
rate  electric  loans.  Pursuant  to  RUS 
regulations  at  7  CFR  1714.4,  each 
advance  of  funds  on  a  municipal  rate 


loan  shall  bear  interest  at  a  single  rate 
for  each  interest  rate  term.  Pursuant  to 
7  CFR  1714.5.  the  interest  rates  on  these 
advances  are  based  on  indexes 
published  in  the  "Bond  Buyer"  for  the 
four  weeks  prior  to  the  second  Friday  of 
the  last  month  before  the  beginning  of 
the  quarter. 

In  accordance  with  7  CFR  1714.5,  the 
interest  rates  are  established  as  shown 
in  the  following  table  for  all  interest  rate 
terms  that  begin  at  any  time  during  the 
second  calendar  quarter  of  1997. 


Interest  rate  term  ends  in  (year) 

RUS  rate 

(0.000 

percent) 

2018  or 
2017  ... 

later  

5.500 
5.500 

201 6 

5500 

201 5 

201 4  

5.500 
5.375 

201 3  

5.375 

201 2  _ 

5.250 

201 1  

5.250 

201 0 

5  250 

2009  

5.125 

2008  

5.000 

2007  

4.875 

2006  

4.875 

2005  

4.750 

2004  

4.625 

2003 

4.500 

2002  

4.375 

2001  

4.375 

2000  

4  125 

1 999 

4.000 

lOOA 

3  625 

Dated:  March  11. 1997. 
Adoni  Golodner, 

Deputy  Administrator.  Program  Operations, 
Rural  Utilities  Service. 
[FR  Doc.  97-6652  Filed  3-14-97;  8:45  am] 
BNJJNG  COOC  341»-n-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  procurement 

list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  14,  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 


FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
January  10.  1997,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(62  F.R.  1426)  of  proposed  addition  to 
the  Procurement  List.  Comments  were 
received  from  a  contractor  which 
provided  the  service  on  an  interim  basis 
between  the  default  of  the  last  long-term 
contractor  in  February  1996  and  the 
current  purchase  of  the  service  from  the 
nonprofit  agency  which  will  provide  it 
under  the  Javits-Wagner-O'Day  (JWOD) 
Program.  The  contractor  indicated  that 
losing  the  contract  would  have  a  severe 
adverse  impact  on  the  company  and  its 
employees,  as  there  are  few  other 
employment  opportunities  in  the  area. 

The  Government  contracting  activity 
for  this  service  has  informed  the 
Committee  that,  following  an 
unexpected  default  by  a  firm  in  the 
Small  Business  Administration's  8(a) 
Program,  the  commenting  contractor 
was  asked  to  perform  this  service  on  an 
interim  basis  pending  its  addition  to  the 
JWOD  Program.  The  contracting  activity 
also  informed  the  Committee  that  it 
would  offer  to  retain  the  service  in  the 
8(a)  Program  if  the  service  is  not  added 
to  the  Procurement  List,  and  that  the 
commenting  contractor  is  no  longer 
eligible  for  participation  in  the  8(a) 
Program.  Consequently,  the  commenting 
contractor  would  not  be  able  to  receive 
future  contracts  for  the  service  because 
it  would  be  reserved  for  another  firm 
under  the  8(a)  Program,  and  any  impact 
on  the  contractor  would  occur  whether 
or  not  the  Committee  added  the  service 
to  the  Procurement  List.  Under  these 
circumstances,  the  Procurement  List 
addition  in  itself  cannot  be  said  to  have 
a  severe  adverse  impact  on  the 
contractor. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service  and  impact  of  the  addition 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  service  listed  below 
is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  acrtion  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government 


2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48C)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

Janitorial/Custodial 

Sierra  Army  Depot.  Heriong,  California 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman. 
Executive  Director. 

[FR  Doc.  97-6533  Filed  3-14-97;  8:45  am) 
BHJJNG  COOE  «363-01-P 


Procurement  Ust;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  procurement 

list 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  14,  1997. 
ADDRESSES:  Committee  for  Piut±ase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT:  ' 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  August 
23,  December  30,  1996  and  January  24, 
1997  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (61  F.R 
43523,  68706  and  62  F.R  3658)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  cap>ability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  imder  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
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substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Prociu«ment 
List: 

Document  Processing 

U.S.  Coast  Guard  Instihite,  Oklahoma  Qty, 
Oklahoma 

Janitorial /Custodial 

Basewide.  Keesler  Air  Force  Base, 
Mississippi 

Mailroom  Operation 

Department  of  Housing  and  Urban 
Development,  Richmond.  Virginia 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkmaa, 
Executive  Director. 

(FR  Doc.  97-6534  Filed  3-14-97;  8:45  am] 
MUMQ  CODE  OSS-OI-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Gommittee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  Ust. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  April  14.  1997. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 


SUPPI.EMENTARY  INFORMATION:  This 
notice  is  pubUshed  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
Usted  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
to  the  Procurement  List  for  production 
by  the  nonprofit  agencies  Usted: 

Commodities 
Casket 

5330-0O-599-4230 
NfPA:  Coodwill  Industries — Knoxville,  Inc., 

Knoxville,  Tennessee 
Tape,  Electronic  Data  Processing 

7045-01-354-3517 
NPA:  North  Central  Sight  Services,  Inc., 

Williamsport,  Pennsylvania 
Flat  Trays  and  Lids 

P.S.  1257T 

PS.  1257L 

(Remaining  Government  requirement) 
NPA:  Minnesota  Diversified  Industries,  Si. 
Paul,  Minnesota 

Service 

Customer  Service  Representatives,  FISC 
SERVMART  Division,  Norfolk.  Viiginia 


NPA:  Virginia  Industries  for  the  Blind, 

Richmond,  Virginia 
Beverly  L.  Milkman, 
Executive  Director. 

IFR  Doc.  97-6535  Filed  3-14-97;  8:45  am) 
BiujNQCooc  ess»-oi-p 

Procurement  List;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  addition  to 
procurement  list. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
bUnd  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  April  14,  1997. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPt.EMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47  (a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Govenunent  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabiUties. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compUance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
0"Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 


on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Prociuement 
List  for  production  by  the  nonprofit 
agency  listed: 

Grounds  \4aintenance 

Miramar  Naval  Air  Station,  San  Diego, 

California 
NPA:  Association  for  Retarded  Citizens — San 

Diego,  San  Diego,  California 
Beverly  L.  Milkman, 
Executive  Director. 

IFR  Doc.  97-6536  Filed  3-14-97;  8:45  am) 
BiujNG  cooc  as»-ei-p 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  PutHIc  Meeting 
of  the  Illinois  Advisory  Committae 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  factfinding  meeting 
of  the  IlUnois  Advisory  Committee  to 
the  Commission  will  convene  at  9:00 
a.m.  and  adjourn  at  5:00  p.m.  on 
Thursday,  April  3. 1997.  at  the  Ralph  H. 
Metcalfe  Federal  Building,  77  W. 
Jackson,  Room  328,  Chicago,  Illinois 
60604.  The  purpose  of  the  meeting  is  to 
update  the  Conmiittee's  September  1993 
report.  Police  Protection  of  the  African 
American  Community  in  Chicago. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Joseph 
Mathewson,  847-446-8372,  or 
Constance  Davis,  Director  of  the 
Midwestern  Regional  Office,  312-353- 
8311  (TDD  312-353-8362).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  6, 1997. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit 
IFR  Doc.  97-6566  Filed  3-14-97;  8:45  am] 
BILUNQ  CODE  ta»-o^-p 


Agenda  and  Notice  of  Public  Meeting 
of  the  Utah  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the  Utah 
Advisory  Committee  to  the  Commission 


will  convene  at  6:00  p.m.  and  adjourn 
at  8:00  p.m.  on  Tuesday,  April  8, 1997, 
at  the  Shiloh  Hotel,  206  South  West 
Temple,  Salt  Lake  Qty,  Utah  84101.  The 
purpose  of  the  meeting  is  to  brief  the 
Committee  on  Commission  and  regional 
activities.  The  Committee  will  discuss 
current  civil  rights  issues,  and  plan 
future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Michael  N. 
Martinez,  801-261-8169,  or  John  F. 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-666-1400  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  10, 1997. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc  97-€567  Filed  3-14-97;  8:45  am] 
■LUNO  oooc  «»-ei-p 


Agenda  and  Notice  of  Public  Meeting 
of  the  Wyoming  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Wyoming  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  1:00  p.m.  on  Sattirday, 
May  3. 1997,  at  the  HoUday  Inn,  204 
West  Fox  Farm  Road,  Cheyeime,    - 
Wyoming  82007.  The  purpose  of  the 
meeting  is  to  brief  the  Committee  on 
Commission  and  regional  programs.  The 
Committee  will  review  implementation 
of  recommendations  contained  in  its 
report.  The  Employment  of  Minorities 
and  Women  in  Wyoming  State 
Government. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Oralia  G. 
Mercado,  307-472-2105,  or  John  F. 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1400  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  10, 1997. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  97-6568  Filed  3-14-97;  8:45  am) 
BILLMQ  COM  «336-01-P 


DEPARTMENT  OF  COMMERCE 

Estimates  of  the  Voting  Age 
Population  for  1996 

Under  the  requirements  of  the  1976 
amendment  to  the  Federal  Election 
Campaign  Act,  Title  2,  United  States 
Code,  Section  441a(e),  I  hereby  give 
notice  that  the  estimates  of  the  voting 
age  population  for  July  1, 1996,  for  each 
state  and  the  District  of  Colimibia  are  as 
shown  in  the  following  table. 

I  have  certified  these  coimts  to  the 
Federal  Election  Commission. 

Dated:  March  10, 1997. 
William  M.  Daley, 
Secretary  of  Commerce. 

ESTIMATES  OF  THE  POPULATION  OF 
VOTING  AGE  FOR  EACH  STATE  AND 
THE  DISTRICT  OF  COLUMBIA:  JULY  1, 
1996 

pn  thousands] 


Area 


United  States  

Alabama 

Arizona 

ArKansas .... 

Callfomia 

Cotorado  

Connecticut 

Delaware 

District  of  Cokjntta 

Florida 

GeoTQia 

Hawaii  

Illinois  . 

Indiana  

Iowa  

Kansas .... 

Kentucky  

Louisiana „.. 

Maine  

Maryland  

Massachusetts 

Michigan 

Minnesota  

Mississippi 

Missoun  .. 

Montana — 

pf60TaSKa  ■■•■*■■•••••••••■ 

Nevada  

New  Hampshire  

New  Jersey  - 

New  Mexico 

New  York  

North  Carolina 

North  Dakota 

Ohio  


Popuiatkxi 
18  and  over 


196,235 
3,197 

423 
3,278 
1350 
23,012 
2,825 
2.476 

549 

434 

10.977 

5.401 

877 

841 
6,691 
4,342 
2.132 
1.885 
2.915 
3.117 

944 
3,785 
4.670 
7.067 
3.411 
1.960 
3,964 

647 
'1.210 
1.186 

867 

6.001 

1.212 

13.644 

5,489 

475 
8,325 
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ESTIMATES    OF    THE    POPULATION    OF 
VOTING  AGE  FOR  EACH  STATE  AND 

THE  District  of  Columbia:  July  1, 
1996— Continued 

[In  thousands] 


Area 


Otdahoma 

Oregon 

Pennsylvanta  ... 
Rhode  Island  ... 
South  Carolina 
South  DakoU  .. 

Tennessee  

Texas  

Utah  

Vermont 

Virginia 

Washington  ..... 
West  Virginia ... 

Wisconsin 

Wyoming 


Population 
18  and  over 


2.420 
2.395 
9.161 

755 
2.761 

528 

3.997 

13.676 

1,322 

442 
5,044 
4.096 
1,404 
3.817 

348 


Source:  Population  Estimates  Program, 
Population  Division,  Bureau  of  the  Ce«isus, 
Washington,  DC.  20233. 

For  a  description  of  methodology  see  Cur- 
rent Population  Reports,  P25-1 127. 

[PR  Doc.  97-6636  Filed  3-12-97;  3:13  pml 
■UJMQ  COOC  M10-a7-P 


Intsmatlonal  Trade  Administration 

[A-688-703] 

Certain  Intemai-ComtMistion  industrial 
Fortdlft  Tniclis  From  Japan:  Amended 
Rnal  Results  of  Antidumping  Duty 
Administrative  Review 

AOCNCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 
of  antidumping  duty  administrative 
review. 

summary:  On  February  6, 1997,  the 
Department  of  Commerce  published  the 
final  results  of  administrative  review  of 
the  antidumping  duty  order  on  certain 
internal-combustion  industrial  forklift 
trucks  from  japan  (62  PR  5592).  The 
review  covers  three  manufacturers/ 
exporters.  The  period  of  review  is  June 
1, 1994,  through  May  31, 1995.  Based  on 
the  correction  of  a  clerical  error,  we 
have  changed  the  antidiunping  duty  rate 
for  Toyota  Motor  Corporation. 

EFFECTIVE  DATE:  March  17, 1997. 

FOR  FURTHER  INFORMATWN  CONTACT: 
Thomas  O.  Barlow  or  Kris  Campbell, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C  20230; 
telephone:  (202)  482-4733. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  February  6, 1997,  the  Department 
of  Commerce  (the  I>epartment) 
pubUshed  the  final  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  certain 
internal-combustion  industrial  forkUft 
trucks  from  Japan  (62  FR  5592)  (final 
results).  The  review  covers  three 
manufacturers/exporters  and  the  period 
of  review  (FOR)  is  June  1, 1994,  through 
May  31, 1995. 

After  publication  of  our  final  results, 
we  received  timely  allegations  from 
NACCO  Materials  Handling  Group,  Inc. 
(petitioners),  and  respondent,  Toyota 
Motor  Corporation  (Toyota),  that  we  had 
made  clerical  errors  in  calculating  the 
final  results.  Based  on  our  analysis  of 
the  clerical-error  allegations,  we  have 
made  a  change  to  the  final  margin 
calculations  for  Toyota  which  resulted 
in  a  change  to  the  weighted-average 
percentage  margin  for  the  FOR  (see 
Amended  Final  Results  section  of  this 
notice). 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  imless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Clerical-Error  Ailegationa  and 
Responses 

Toyota 

On  February  19, 1997,  Toyota  alleged 
that  the  Department  improperly  added 
the  differences-in-merchandise  (difmer) 
adjustment  (home  market  variable  cost 
of  manufacturing  minus  U.S.  variable 
cost  of  manufact\iring)  to  normal  value 
(NV)  instead  of  subtracting  it  frt)m  NV. 

Department's  Response 

We  agree  with  Toyota  that  this  was  a 
clerical  error.  Therefore,  we  have 
subtracted  the  difmer  amount  from  NV 
for  these  amended  final  results. 

Petjtjo/iers 

On  February  21.  1997,  petitioners 
alleged  that  the  Department  neglected  to 
implement  its  twenty-percent  difmer 
test  in  the  final-results  calculations. 
Petitioners  claim  that  adding  the  test  to 
the  calculations  will  prevent  sales  that 


fail  the  test  from  being  used  in  the 
margin  analysis. 

Department's  Response 

We  disagree  with  petitioners  that  we 
made  a  clerical  error  in  our  matching 
process.  For  the  final  results,  we 
performed  the  twenty-percent  difmer 
test  using  Toyota's  variable  cost  of 
manufacture  (VCOM)  data  from  the 
sales  and  concordance  listings.  We  then 
used  Toyota's  cost  information,  as 
contained  in  the  cost  of  production 
(COP)  and  constructed  value  (CV) 
portions  of  its  response,  to  calculate  the 
difmer  adjustment  that  we  made  to  NV. 
We  fully  addressed  this  issue  in 
response  to  petitioners'  comment  2  in 
the  final  results.  Because  we  made  a 
decision  in  our  final  results  that 
applying  the  difmer  test  at  the 
concordance  stage  was  appropriate, 
given  the  circumstances  of  the  review, 
we  reject  petitioners'  p>osition  that  this 
is  a  clerical  error. 

Amended  Final  Results 

As  a  result  of  oiu-  correction  for  the 
clerical  error,  we  determine  that  the 
following  percentage  weighted-average 
margin  exists  for  the  period  Jime  1, 
1994,  through  May  31, 1995: 


Company 

Rate 
(percent) 

Toyota „ 

47.79 

We  will  direct  the  Customs  Service  to 
collect  cash  deposits  of  estimated 
antidumping  duties  on  all  appropriate 
entries  in  accordance  with  the 
procedures  discussed  in  the  final  results 
of  the  review  (62  FR  5592)  and  as 
amended  by  this  determination. 

The  amended  deposit  requirements 
are  effective  for  all  shipments  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  resuh  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 


protective  orders  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  amended  final  results  of  review 
and  this  notice  are  in  accordance  with 
section  751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.28  (1996). 

E)ated:  March  7, 1997. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  97-6546  Filed  3-14-97;  8:45  am] 
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[A-122-401] 

Red  Rasptjerries  From  Canada; 
Preliminary  Results  of  New  Shipper 
Antidumping  Duty  Administrative 
Review 

AGENCY:  ImpMirt  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
new  shipper  review  antidumping  duty 
administrative  review. 

SUMMARY:  In  response  to  a  request  from 
one  exporter/processor,  Berryhill  Foods, 
Inc.  (Berryhill),  the  Department  of 
Commerce  (the  Department)  is 
conducting  a  new  shipper 
administrative  review  of  the 
antidumping  duty  order  on  red 
raspberries  frtim  Canada.  The  review 
covers  sales  during  the  period  June  1, 
1995  through  May  31,  1996.  We  have 
preliminarily  determined  that  Berryhill 
sold  subject  merchandise  at  less  than 
normal  value  (NV)  during  the  period  of 
review.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  March  17,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Doyle,  Lisa  Yarbrough  or  Abdelai 
Elouaradia,  AD/CVD  Enforcement, 
Group  m.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-3793. 


SUPPt.EMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  die  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regidations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

Background 

By  letter  dated  June  28, 1996. 
Berryhill  requested  a  new  shipper 
review  pursuant  to  section  751(a)(2)(B) 
of  the  Act  and  19  CFR  353.22(h)  of  the 
Department's  interim  regulations,  which 
govern  determinations  of  antidumping 
duties  for  new  shippers.  These 
provisions  state  thiat,  among  other 
requirements,  a  producer  or  exporter 
requesting  a  new  shipper  review  must 
include  with  its  request  the  date  on 
which  the  merchandise  was  first 
entered,  or  withdrawn  frt>m  warehouse, 
for  consumption,  or,  if  it  cannot  certify 
as  to  the  date  of  first  entry,  the  date  on 
which  it  first  shipped  the  merchandise 
for  export  to  the  United  States  (interim 
regulations,  section  353.22(h)(2)(i)). 

Berryhill  provided  a  certification 
identifying  the  first  date  of  shipment  of 
subject  merchandise  to  the  United 
States.  In  addition,  in  accordance  with 
section  751(a)(2)(B)(i),  Berryhill 
certified  that  it  is  not  affiliated  with  any 
other  firm  nor  did  it  export  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation.  Based  on 
this  information,  we  determined  that  the 
requirements  cited  above  were 
adequately  fulfilled. 

On  September  11, 1996,  the 
Department  published  a  notice  of 
initiation  of  a  new  shipper  review  of 
Berryhill  (61  FR  47872).  The 
Department  is  now  conducting  this 
review  in  accordance  with  section  751 
of  the  Act  and  section  353.22  of  its 
interim  regulations. 

Scope  of  the  Agreement 

The  products  covered  by  this  order 
are  shipments  of  iresh  and  frozen  red 
raspberries  packed  in  bulk  containers 
and  suitable  for  further  processing. 
These  products  are  currenUy  classifiable 
under  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS)  item 
numbers  0810.20.90,  0810.20.10,  and 
0811.20.20.  The  HTS  item  numbers  are 
provided  for  convenience  and  Ciistoms 


purposes.  The  written  description 
remains  dispositive. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  conducted  verification  of 
information  provided  by  the  respondent 
by  using  standard  verification 
procedures,  including  on-site  inspection 
of  the  respondent's  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public 
version  of  the  verification  report. 

Export  Price 

We  calculated  the  export  price  (EP) 
based  on  the  price  bom  Berryhill  to 
unaffiliated  parties  where  these  sales 
were  made  prior  to  importation  into  the 
United  States,  in  accordance  with 
section  772(a)  of  the  Act.  We  calculated 
EP  based  on  packed,  F.O.B.  cold  storage 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  inland  freight, 
brokerage  and  handling,  U.S.  Customs 
duties,  and  pre-sale  warehouse  expense, 
in  accordance  with  section  772(c)(2)  of 
the  Act.  No  other  adjustments  were 
claimed  or  allowed. 

We  calculated  the  constructed  export 
price  (CEP)  based  on  the  price  from 
Berryhill  to  unaffiliated  purchasers 
where  these  sales  were  made  after 
importation  into  the  United  States,  in 
accordance  with  section  772(b)  of  the 
Act.  We  calculated  CEP  based  on 
packed,  F.O.B.  U.S.  cold  storage  prices 
to  unaffiliated  purchasers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  inland  freight,  brokeage 
and  handling,  U.S.  Customs  duty,  pre- 
sale  warehouse  expense,  U.S. 
commissions,  U.S.  credit,  U.S.  inventory 
carrying  costs,  and  profit  allocable  to 
the  selling  and  distribution  inciirred  in 
the  United  States  in  accordance  with 
sections  772(c)(2),  772(d)(1)  and 
772(d)(3)  of  die  Act. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  and  absent  any  information 
that  a  particular  market  situation  in  the 
exporting  country  does  not  permit  a 
proper  comparison,  we  determined 
pursuant  to  section  773(a)(1)(C)  of  the 
Act  that  the  quantity  of  foreign  like 
product  sold  in  the  exporting  country 
was  sufficient  to  permit  a  proper 
comparison  with  the  sales  of  the  subject 
merchandise  to  the  United  States. 
Therefore,  in  accordance  with  section 
773(a)(1)(B)  of  the  Act,  we  based  NV  on 
sales  in  Canada,  the  home  market 
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We  calculated  ^A'  based  on  packed 
F.O.B.  Canadian  cold  storage  prices  to 
unaffiliated  customers,  and  made 
deductions,  where  appUcable,  for  home 
market  inland  freight,  pre-sale 
warehouse  expense,  home  market 
packing  costs,  home  market  credit,  and 
home  market  commissioas.  When  EP 
was  used  as  the  United  States  price,  in 
accordance  with  section  773(a)(6)  of  the 
Act,  and  sections  353.56  and  57  of  the 
Departments  regulations,  we  made  a 
circumstance  of  sale  adjustment  for 
credit,  and  commissions.  In  addition, 
we  added  U.S.  packing  costs  and  made 
an  adjustment  for  differences  in  the 
physical  characteristics  of  the 
merchandise.  When  CEP  was  used  as 
the  United  States  price,  we  added  U.S. 
packing  costs  and  made  an  adjustment 
for  differences  in  the  physical 
characteristics  of  the  merchandise. 

Level  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act,  H.R.  Doc.  316,  Vol.  1, 
103d  Cong.,  at  829-831  (1994),  to  the 
extent  practicable,  the  Department  will 
calculate  NV  based  on  sales  at  the  same 
level  of  trade  (LOT)  as  the  U.S.  sales. 
Berryhill  did  not  request  an  adjustment 
for  LOT.  To  ensure  that  no  such 
adjustment  was  necessary,  we  requested 
and  examined  information  on  the 
selling  activities  associated  with  each 
phase  of  marketing  in  each  of  Berryhill's 
markets;  since  there  were  no  differences 
in  such  selling  activities  in  either 
maiket,  and  since  all  sales  in  both 
markets  were  at  a  single  LOT,  we 
compared  sales  at  this  sole  LOT. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  EP 
and  CEP  to  ^4V,  we  preliminarily 
determine  that  the  following  weighted- 
average  dumping  margin  exits: 
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Expoftar/ 
processor 

Period 

Margin 

BerryhM  

06rt)1/95-0S/31/96 

1.56 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
pubUcation.  Any  hearing,  if  requested, 
will  be  held  as  early  as  convenient  for 
the  parties  but  not  later  than  34  days 
after  the  date  of  pubhcation  or  the  first 
business  day  thereafter.  Case  briefs  and/ 
or  written  comments  from  interested 
parties  may  be  submitted  not  later  than 
20  days  after  the  date  of  publication  of 
this  notice.  Rebuttal  briefs  and  rebuttal 


comments,  limited  to  issues  raised  in 
the  case  briefs,  may  be  filed  no  later 
than  27  days  after  the  date  of 
pubUcation  of  this  notice.  The 
Department  will  issue  the  final  results 
of  this  new  shipper  administrative 
review,  including  the  resuhs  of  its 
analysis  of  issues  raised  in  any  such 
written  comments,  within  90  days  of 
issuance  of  these  preliminary  results. 

Upon  completion  of  this  new  shipper 
review,  the  {Department  will  issue 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service.  The  results  of 
this  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties. 

Furthermore,  upon  completion  of  this 
review,  the  posting  of  a  bond  or  security 
in  lieu  of  a  cash  deposit,  pursuant  to 
section  751(a)(2)(B)(iii)  of  the  Act  and 
section  353.22(h)(4)  of  the  Department's 
interim  regulations,  will  no  longer  be 
permitted  and,  should  the  final  results 
yield  a  margin  of  dumping,  a  cash 
deposit  will  be  required  for  each  entry 
of  the  merchandise.  The  following 
deposit  requirements  will  be  effective 
upon  publication  of  the  final  results  of 
this  new  shipper  antidimiping  duty 
administrative  review  for  all  shipments 
of  red  raspberries  from  Canada 
exported/processed  by  Berryhill, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  company  will  be 
that  established  in  the  final  results  of 
this  new  shipper  administrative  review; 
(2)  for  exporters  not  covered  in  these 
reviews,  but  covered  in  previous 
reviews  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  the  cash 
deposit  rate  will  continue  to  be  the 
company-sf>ecific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review, 
previous  reviews,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manuCactxirers  or 
exporters  will  continue  to  be  2.41 
percent,  the  all  others  rate  established  in 
the  LTFV  investigation  (50  FR  19772. 
May  10,  1985).  These  requirements, 
when  imposed,  shall  remain  in  effect 
until  pubhcation  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibihty  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 


prior  to  Uquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  new  shipper  administrative 
review  and  this  notice  are  in  accordance 
with  section  751(a)(2)(B)  of  the  Act  (19 
U.S.C.  1675(a)(2)(B))  and  19  CFR 
353.22(h). 

Dated:  March  7, 1997. 
Robert  S.  LaRussa, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-6547  Filed  3-14-97;  8:45  am) 
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A-638-802 

Shop  Towels  From  Bangladesh;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  December  10,  1996,  the 
Department  of  Commerce  (the 
Department)  pubUshed  the  preliminary 
resuhs  of  its  1995-1996  administrative 
review  of  the  antidumping  duty  order 
on  shop  towels  from  fiiangladesh  (61  FR 
65025).  The  review  covers  four  shop 
towel  producers  that  exported  this 
merchandise  to  the  United  States  during 
the  period  March  1,  1995,  through 
February  29,  1996.  We  gave  interested 
parties  an  opportunity  to  comment  on 
our  preliminary  results.  We  did  not 
receive  any  comments.  Therefore,  the 
final  results  are  the  same  as  the 
preliminary  results. 
EFFECTIVE  DATE:  March  17,  1997. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Matthew  Rosenbaum,  Kristie  Strecker  or 
Kris  Campbell,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue, 
Washington.  D.C.  20230;  telephone: 
(202) 482-4733. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amenchnents  made 
to  the  Act  by  the  Uruguay  Round 


Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  December  10;  1996,  the 
Department  published  in  the  Federal 
Register  the  preliminary  results  of  its 
1995-1996  administrative  review  of  the 
antidumping  duty  order  on  shop  towels 
fi-om  Bangladesh  (61  FR  65025).  We 
gave  interested  parlies  an  opportunity  to 
comment  on  our  preliminary  results.  We 
did  not  receive  any  comments.  There 
was  no  request  for  a  hearing.  The 
Department  has  conducted  this  review 
in  accordance  with  section  751  of  the 
Act. 

Scope  of  Review 

The  product  covered  by  this 
administrative  review  is  shop  towels. 
Shop  towels  are  absorbent  industrial 
wiping  cloths  made  from  a  loosely 
woven  fabric.  The  fabric  may  be  either 
100-percent  cotton  or  a  blend  of 
materials.  Shop  towels  are  currently 
classifiable  under  item  numbers 
6307.10.2005  and  6307.10.2015  of  the 
Harmonized  Tariff  Schedules  (HTS). 
Although  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  remains 
dispositive. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  period  March  1.  1995, 
through  February  29,  1996: 


Manufacturer/exporter 

Margin 
(percent) 

Greyfab  (Bangladesh)  Ltd  

Hashem  International 

0.00 
0.00 

Khaled  Textile  Mills  Ltd  

0.00 

Shatxiam  Textiles 

0.00 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rates  for  the  reviewed 


companies  will  be  those  rates 
established  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value 
investigation  (LTFV),  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
or  the  original  investigation,  the  cash 
deposit  rate  will  be  4.60  percent,  the 
"All  Others"  rate  established  in  the 
LTFV  Final  DeterminaUon  (57  FR  3996). 
These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)u) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  February  27, 1997. 
Robert  S.  LaRuaaa, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-6548  Filed  3-14-97;  8:45  am] 
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NATIONAL  OCEANIC  AND 
ATMOSPHERIC  ADMINISTRATION 

Department  of  Interior 

Fish  and  Wildlife  Service 

P.D.  021497A] 

Development  of  the  Commencement 
Bay  Natural  Resource  Damage 
Assessment  Restoration  Plan,  Pierce 
County,  WA 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce;  and  Fish  and  Wildlife 
Service  (FWS).  Interior. 

ACTION:  Notice  of  availability  of  a 
Restoration  Plan  and  Final 
Programmatic  Enviromnental  Impact 
Statement  (RP/FEIS). 

SUMMARY:  This  notice  advises  the  public 
that  the  Restoration  Plan  and  Final 
Programmatic  Environmental  Impact 
Statement  (RP/FEIS)  for  the 
Commencement  Bay  Natural  Resource 
Damage  Assessment  (CB/NRDA) 
restoration  planning  process  is  available 
for  public  review. 

DATES:  Written  comments  are  requested 
by  April  16,  1997. 

ADDRESSES:  Written  comments  on  the 
RP/FEIS,  requests  for  inclusion  on  the 
RP/FEIS  mailing  list,  and  requests  for 
copies  of  any  documents  associated 
with  the  RP/FEIS  should  be  directed  to: 
Judy  Lantor,  U.S.  Fish  and  Wildlife 
Service,  3704  Griffin  Lane  SE..  Suite 
102.  Olympia,  WA  98501-2192,  phone 
(360)  753-6056/9440,  or  Dr.  Robert 
Clark  Jr.,  NOAA/NMFS  Restoration 
Center  NW,  7600  Sand  Point  Way  NE., 
Seattle,  WA  98115-0070,  phone  (206) 
526-4338. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Lantor,  FWS,  phone  (360)  753-6056/ 
9440,  or  Dr.  Robert  Clark  Jr.,  NOAA/ 
NMFS,  phone  (206)  526-4338. 

SUPPLEMENTARY  INFORMATKM:  A  notice 
of  availability  (NOA)  will  be  mailed  to 
all  agencies,  organizations,  and 
individuals  who  participated  in  the 
scoping  process  or  were  identified 
during  the  RP/EIS  process.  Copies  of  the 
RP/FEIS  have  been  sent  to  all 
participants  who  have  already  requested 
copies. 

A.  Background 

A  Notice  of  Intent  (NOI)  to  prepare 
the  RP/EIS  was  published  in  the  Federal 
Register  (59  FR  44711-2.  August  30. 
1994).  Formal  and  informal  scoping 
meetings  were  held  to  provide  the 
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public  with  an  early  opportunity  to 
engage  in  discussions  regarding  the  RP/ 
EIS  and  to  provide  oral  and  written 
conunents.  The  NOA  of  the  draft  RP/EIS 
was  published  in  the  Federal  Register 
(61  PR  41383-41384,  August  8.  1996) 
with  the  comment  period  ending  on 
October  8,  1996.  Based  on  comments 
received,  modiHcations  were  made  to 
the  documents  and  a  RP/FEIS  was 
prepared.  The  final  RP  will  become  part 
of  the  Record  of  Decision.  The 
background  and  rationale  for  this  action 
were  discussed  in  the  NOA  and  are  not 
repeated  here. 

B.  RP/FEIS 

The  purpose  of  preparing  the  RP/EIS 
is  to  coordinate  and  implement 
restoration  projects  under  the  CB/ 
NRDA.  Since  this  is  a  programmatic  EIS, 
the  management  alternatives  reflect 
general  approaches  to  the  restoration  of 
natural  resources  and  services  injured  as 
a  result  of  releases  of  hazardous 
substances  and  discharges  of  oil  in  the 
Commencement  Bay  environment.  The 
five  alternatives  subjected  to  detailed 
analysis  were:  (1)  No  action;  (2)  species- 
specific;  (3)  habitat  function;  (4) 
acquisition  of  equivalent  natural 
resources  and  services;  and,  (5) 
integrated  approach.  The  integrated 
approach,  which  is  a  comprehensive 
plan  based  on  the  habitat  function 
alternative,  but  supplemented  with  the 
best  features  of  the  other  alternatives,  is 
the  FWS  and  NMFS/NOAA's  preferred 
alternative.  This  alternative  best  meets 
the  needs  of  the  CB/NRDA  restoration 
goals  and  principles  by  maximizing 
ecological  benefits  to  a  wider  range  of 
natural  resources  and  their  associated 
services. 

Dated:  February  24, 1997. 

Tbonua  ).  Dwyer, 

Acting  Regiona]  Director.  U.S.  Fish  and 
Wildlife  Senrice. 

Dated:  Marcli  4, 1997. 
Nancy  Foster. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-6543  Filed  3-14-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

[LD.  021097A] 

Gulf  of  Maine  Aquaculture-Pinnipad 
Intaraction  Task  Force 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability:  request 

for  comments. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA),  the  Gulf  of  Maine 
Aquaculture-Pinniped  Interaction  Task 
Force  (Task  Force)  was  established  to 
advise  NMFS  of  issues  and  problems 
regarding  pinnipeds  interacting  in  a 
dangerous  or  damaging  manner  with 
aquaculture  resources  in  the  Gulf  of 
Maine.  The  Task  Force's  final  report  to 
NMFS  was  made  available  for  public 
review  and  comment  on  February  20. 
1996.  A  summary  of  the  comments 
received  on  the  final  report  of  the  Task 
Force  and  NMFS'  response  to  those 
comments  is  provided  in  this  notice. 

The  MMPA  requires  that  NMFS 
consider  recommendations  hom  the 
Task  Force  and  prepare  a  report  to 
Congress  recommending  alternatives  to 
mitigate  the  effects  of  aquaculture- 
pinniped  interactions.  NMFS  has 
completed  a  draft  report  to  Congress, 
and  it  is  available  to  the  public  upon 
request  for  review  and  comment  (see 
ADDRESSES). 

DATES:  Comments  on  the  draft  report  to 
Congress  must  be  submitted  on  or  before 
April  16,  1997. 

ADDRESSES:  Copies  of  the  report  are 
available  from,  and  written  comments 
should  be  sent  to.  Chief,  Marine 
Mammal  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  MFORMATKM  COMTACT: 
LTJG.  Daniel  Morris  (508)  281-9388,  or 
Dr.  Thomas  Eagle  (301)  713-2322. 

SUPPlfMENTARY  INFORMATKM: 
Background 

The  salmon  aquaculture  industry  in 
the  northeastern  United  States  has 
grown  substantially  in  the  last  decade, 
as  have  regional  populations  of  harbor 
seals  (Phoca  vitulina)  and  gray  seals 
[Halichoerus  grypus).  The  industry 
claims  that  losses  caused  by  seals 
attacking  the  salmon  pens  are 
substantial  and  that  the  frequency  of 
attacks  has  increased  in  recent  years. 
Seals  are  protected  under  the  MMPA, 
and  the  actions  that  salmon  growers  can 
take  to  protect  their  pens  from  seals  are 
limited  to  non-lethal  deterrence 
measures  by  the  MMPA. 

Pursuant  to  section  120(h)  of  the 
MMPA,  a  Task  Force  was  established  by 
NMFS  to  examine  the  issues  and 
problems  associated  with  pinniped- 
aquacultiu^  interactions  in  the  Gulf  of 
Maine.  Task  Force  members  were 
selected  from  the  aquaculture  industry. 


state  government,  the  scientific 
community,  and  conservation 
organizations.  The  Task  Force  convened 
three  times  for  multi-day  meetings, 
visited  pen-sites,  conducted  public 
hearings,  met  with  salmon  growers, 
conducted  surveys,  and  reviewed 
literature  related  to  the  issue,  prior  to 
completion  of  its  report.  The  report 
contained  Task  Force'recommendations 
to  mitigate  the  seal  predaiion,  all  of 
which  represent  the  consensus  of  the 
Task  Force.  NMFS  is  required  to 
consider  recommendations  of  the  Task 
Force's  and  draft  a  report  to  Congress 
recommending  options  available  to 
mitigate  the  interaction.  After 
opportunity  for  public  review  and 
comment  of  the  draft  report,  NMFS 
must  submit  its  recommendations  to 
Congress. 

Comments  Received  by  NMFS  on  the 
Task  Force  Report 

NMFS  received  six  letters  bom  the 
public  regarding  the  Task  Force  report. 
All  of  these  comments  supported 
generally  the  Task  Force  findings  and 
recommendations.  The  Task  Force 
recommended  against  lethal  deterrence 
measures.In  general.  NMFS  expects  to 
concur  with  that  recommendation; 
however,  NMFS  is  considering 
recommending  that  Congress  reexamine 
the  prohibition  on  intentional  lethal 
taking  of  pinnipeds  that  was  enacted  in 
the  MMPA  Amendments  of  1994  so  that 
NMFS  could  authorize  intentional  lethal 
methods  on  a  case-by-case  basis, 
including  the  limited  purpose  of 
removing  piimipeds  that  are  inside  net- 
pens. 

Comment  Is  there  anything  knov\rn 
about  the  age,  sex,  and  health  of  the 
seals  that  attack  pens?  Would  lethal 
removal  of  that  population  segment 
have  an  adverse  effect  on  the  population 
at  large? 

Response:  Little  is  know  about  the 
biology  of  seals  that  attack  pens.  The 
impacts  of  lethal  removal  on  affected 
stocks,  if  the  MMPA  were  amended  for 
such  authority,  would  have  to  be 
considered  in  granting  an  authorization. 

Comment.  In  the  typical  attack 
scenario,  growers  claim.  "A  seal  would 
not  be  caught  in  the  act  of  attacking  but 
would  be  targeted  as  it  approached  the 
vicinity  of  a  previously  attacked  pen." 
Identification  of  individual  animals  in 
the  wild  is  especially  difficult,  and  it  is 
doubtful  that  the  perpetrator  of  ap  attack 
can  be  distinguished  from  others. 

Response:  Identifying  animals  for 
lethal  removal  would  be  one  of  the 
issues  that  would  have  to  be  addressed 
if  such  an  authority  were  included  in 
the  MMPA. 


Comment.  A  paper  recendy  published 
in  Conservation  Biology  offers  some 
insight  into  the  issue  of  lethal  removal 
of  predators.  This  paper  provides  a 
decision  matrix  for  assessing  the  need  to 
kill  abimdant  wildlife  to  protect 
endangered  species  prey.  The  paper 
concludes  that  unless  the  interaction 
situation  is  caused  by  a  limited  number 
of  individuals,  and  no  other 
preventative  measures  are  available, 
lethal  control  of  the  abundant  native 
species  should  not  be  considered.  If 
culling  cannot  be  supported  as  a 
measure  contributing  to  the  recovery  of 
endangered  species,  it  surely  cannot  be 
justified  to  mitigate  losses  of  farm  stock. 

Response:  NMFS  is  not  considering 
the  merits  of  culling  pinniped 
populations  to  protect  farm  stock. 

Comment.  AU  letters  included 
specific  mention  of  the  Task  Force's 
deliberations  regarding  the  use  of  lethal 
force  to  control/prevent  seal 
depredation.  Commenters  supported  the 
Task  Force's  three  criteria  that  should 
be  met  to  justify  the  lethal  taking  of 
individual  seals  presumed  to  be 
depredating  salmon  pens.  It  was  noted 
that  current  conditions  in  the  industry 
would  not  fit  the  criteria  included  in  the 
Task  Force  Report.  ' 

Response:  Comment  noted. 
Comment.  During  the  interim 
exemption  program  of  the  MMPA.  the 
killing  of  depredating  seals  was  allowed 
under  certain  conditions  if  the  lethal 
taking  was  reported  to  NMFS.  Popular 
news  media  reports  suggest  that  fishers 
admitted  killing  an  estimated  300 
animals  per  year;  however,  only  two 
official  reports  of  kills  were  filed  with 
NMFS  during  the  5-year  program.  Given 
the  potential  under-reporting  of 
intentional  lethal  takes  of  seals  during 
the  interim  exemption  period,  a  letter 
suggested  that  any  program  authorizing 
growers  under  certain  conditions  to 
shoot  seals  within  cages  is  likely  to  be 
abused.  Furthermore,  some  growers 
demonstrate  an  impressive  array  of 
deterrents,  while  others  employ 
relatively  few  measure;  therefore,  non- 
lethal  deterrence  has  not  received  a 
valid  test  of  effectiveness.  Intentional 
lethal  deterrence  is  not  warranted  at  this 
time. 
Response:  Comment  noted. 
Comment  The  Task  Force  Report 
states  that  seal-fish  farm  interactions 
seem  to  be  most  frequent  during 
February  when  harbor  seals  have 
redistributed  to  the  south  of  Maine.  Ice 
seals  may  be  the  actual  culprits  diuing 
this  season,  and  their  behavior  might 
warrant  different  predator  control 
strategies  than  would  harbor  and  gray 
seals.  Although  a  portion  of  the  harbor 
seal  population  shifts  southward  during 


winter,  harbor  seals  remain  the  most 
abundant  seal  species  in  Maine  during 
February. 

Response:  Ice  seals  (harp,  hooded, 
and  ringed  seals)  occur  in  the  Downeast 
region  in  winter,  but  attacks  on  the  pens 
by  these  species  have  not  been  reported. 
It  is  conceivable  that  a  seal  may  be 
misidentified;  for  example,  a  juvenile 
harp  seal  may  be  mistaken  for  a  harbor 
seal.  Although  deterrence  of  ice  seals 
may  require  different  strategies,  specific 
measures  have  not  been  explored. 

Comment.  One  economic 
consideration  related  to  predator  control 
that  is  not  addressed  in  the  Task  Force 
Report  is  the  cost  of  rehabilitating 
wounded  seals.  Costs  include  fees  for 
personnel,  transportation,  feed, 
veterinary  supplies,  and  services. 

Response:  Section  101(a)(4)  of  the 
MMPA  authorizes  the  deterrence  of 
marine  mammals  to  prevent  damage  to 
private  and  public  property,  including 
fishing  gear  and  catch,  so  long  as 
deterrence  measures  do  not  result  in  the 
death  or  serious  injury  of  marine 
mammals.  Minor  injury  that  may  result 
from  deterrence  measures  would  not 
require  rehabilitation. 

Comment:  Under  the  Interim 
Exemption  for  Commercial  Fisheries 
(MMPA  section  114),  intentionally 
killing  depredating  seals  was  used  to 
classify  fisheries.  Incidental  takes  of 
seals  should  also  be  considered. 
Predator  nets  {X)se  a  risk  of  injury  and 
mortality  through  entanglement  of 
harbor  and  gray  seals. 

Response:  Aquacultxire  facilities  are 
classified  in  Category  III  in  the  current 
list  of  fisheries  under  MMPA  section 
118  because  the  likelihood  of  serious 
injury  or  mortality  of  marine  mammals 
incidental  to  net  pen  operations  is 
considered  remote. 

Comment.  Avian  predators,  such  as 
loons  and  cormorants,  are  frequently 
observed  near  the  net  pens,  and  their 
attacks  may  contribute  to  the  stresses 
experienced  by  the  penned  fish. 
-    Response:  Comment  noted. 

Comment.  More  needs  to  be  known 
about  the  effects  of  acoustic  deterrence 
devices  on  harbor  {>orpoises.  No 
additional  acousdc  devices  should  be 
permitted  in  the  area  until  more  is 
known  about  how  harbor  porpoises  use 
the  inshore  waters. 

Response:  Comment  noted.  NMFS  is 
currently  trying  to  develop  a  consistent 
policy  for  activities  that  introduce  noise 
in  the  oceans. 

Comment:  California  sea  lions  are 
numerous  and  can  be  easily  trained. 
Individual  sea  lions  could  be  trained  to 
re&Bin  from  attacking  the  salmon  in  the 
pens  while  protecting  the  pens  from 
rival  pinnipeds.  The  sea  lion  could  be 


domesticated  to  serve  the  growers.  Also, 
the  Task  Force  report  states  that  the 
presence  of  dogs  is  of  no  benefit  with 
regard  to  predation  control;  however, 
some  breeds  of  water  dogs  may  be 
trained  enter  the  water  to  deter  would- 
be  predators. 

Response:  NMFS  acknowledges  the 
need  for  creative  approaches  to  mitigate 
pinniped  damage  at  fish  farms. 

Comment:  Several  salmon  pen  sites 
established  near  traditional  seal 
haulouts  report  having  no  remarkable 
seal  predation  problems.  There  seems  to 
be  no  correlation  between  the  location 
of  pens  with  respect  to  haul-outs  and 
the  levels  of  predation. 

Response:  The  Task  Force  discerned 
no  significant  relationship  between 
predation  rates  and  proximity  to 
haulouts.  Site  fidelity,  prey  availability, 
and  other  uncontrollable  factors  would 
confound  any  attempt  to  restrict  siting 
of  net-pens  with  respect  to  haulouts. 
The  Task  Force  recommended  research 
to  investigate  relationships  between 
predation  rates  and  location  of  haul-outs 
but  made  no  recommendations 
regarding  the  siting  of  aquaculture 
operations. 

Comment.  Government  assistance, 
such  as  low-rate  loans,  grants,  and 
practical  incentives,  is  necessary:  1)  To 
ensure  non-lethal  predator  control 
devices  are  employed  and  maintained 
optimally:  and  (2)  remove  the  unfair 
advantage  foreign  salmon  growers 
appear  to  have. 

Response:  If  growers  formed 
cooperatives  as  suggested  in  the  Task 
Force  Report,  these  organized  efforts 
would  facilitate  marketing  and  other 
business-related  aspects  related  to 
aquaculture  without  government 
assistance.  Many  variables,  such  as 
labor  costs,  veterinary  treatment, 
environmental  regulation,  and  shipping 
costs,  affect  competitiveness  in 
international  markets.  Tlius, 
governmental  funding  for  predator 
control  devices  may  not  be  a  complete, 
or  even  effective,  option. 

Dated:  March  11, 1997. 
Hilda  Diaz-Soltero, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Serrice. 
[FR  Doc.  97-6545  Filed  3-14-97;  8:45  am) 
■LUNG  COOE  3610-2X-F 


[LD.030997E] 

South  Atlantic  Fishery  Management 
Council;  Public  Meeting. 

AGBICY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
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ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  South  Atlantic  Fishery 
Mcinagement  Council  (Council)  will 
hold  a  meeting  of  its  Executive 
Committee. 

DATES:  The  meeting  will  be  held  from 
March  24-25,  1997.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

addresses:  The  meeting  will  be  held  at 
NMFS  Southeast  Regional  Office,  9721 
Executive  Drive  North,  Si.  Petersburg, 
FL;  telephone:  (813)  570-5301. 

Council  address:  South  Atlantic 
Fishery  Management  Council,  One 
Southpark  Circle,  Suite  306,  Charleston, 
SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Buchanan,  Public  Information 
Officer;  telephone:  (803)  571-4366;  fax: 
(803)  769-4520;  email: 
susan  buchanan@safmc.nmfs.gov. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Dates 

March  24.  1997.  1:30  p.m.  to  5:00  p.m. 

The  Executive  Committee  will  meet  to 
hear  the  status  of  the  NMFS  Sustainable 
Fisheries  Act  General  Implementation 
Plan,  develop  an  implementation 
schedule  for  Sustainable  Fisheries  Act 
Provisions  and  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  Amendments,  and  discuss  how  the 
Council  and  NMFS  can  work  together  to 
improve  data  collection. 

March  25,  1997.  9:00  a.m.  to  5:00  p.m. 

The  Executive  Committee  will  hear  a 
presentation  on  a  Department  of  the 
Navy  request  to  the  Council,  establish 
guidelines  for  holding  informal 
meetings  with  fishermen,  review  and 
modify  the  Council  Statement  of 
Organizational  Practices  and 
Procedures,  discuss  the  function  of 
Council  staff,  discuss  the  status  of  the 
calendar  year  1997  budget  and  the 
calendar  year  1999  budget  request, 
discuss  planning  for  future  meetings, 
and  address  other  business. 

Special  Acconunodatioiu 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  langtiage 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  March  17,  1997. 

Deted:  March  7, 1997. 
Bmcx  Morebead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  97-6544  Filed  3-14-97;  8:45  am) 
MUJNQ  CODE  3t10-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Information  Collection 
Requirement 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  Intent  to  Renew 
Information  Collection  #3038-0031: 
Procurement  Contracts. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  is  planning  to 
renew  information  collection  3038- 
0031,  Procurement  Contracts,  which  is 
due  to  expire  on  June  30,  1997.  The 
information  collected  consists  of 
procurement  activities  relating  to 
solicitations,  amendments  to 
solicitations,  requests  for  quotations, 
construction  contracts,  award  of 
contracts,  performance  bonds  and 
payment  information  for  individuals 
(vendors)  or  contractors  engaged  in 
providing  supplies  or  services.  In 
compliance  with  the  Paperwork 
Reduction  Act  of  1995,  the  Commission 
solicits  comments  to: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  agency, 
including  the  validity  of  the  methodology 
and  assumptions  used;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  collection  of  information 
including  the  validity  of  the  methodology 
and  assumptions  used;  (3)  enhance  the 
quality,  utility,  and  clarity  of  the  information 
to  be  collected;  and  (4)  minimize  the  burden 
of  the  collection  of  the  information  on  those 
who  are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic, 
mechanical,  or  other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

DATES:  Comments  must  be  received  on 
or  before  May  16,  1997. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  the  CFTC  Clearance 
Officer,  1155  21st  Street  NW, 
Washington,  DC  20581,  (202)  418-5160. 

Title:  Procurement  Contracts. 

Control  Number:  3038-0031. 

Action:  Extension. 

Respondents:  Businesses. 

Estimated  Annual  Burden:  604  hours. 

Issued  in  Washington.  D.C.  on  March  11, 
1997. 

Jean  A.  Webb, 

Secretary  to  the  Commission. 

[PR  Doc.  97-6592  Filed  3-14-97;  8:45  am] 

BILLMQ  CODE  OSI-OI-M 


Public  Information  Collection 
Requirement 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  intent  to  renew 
information  collection  #3038-0019: 
Stocks  of  grain  in  licensed  warehouses. 

summary:  The  Commodity  Futures 
Trading  Commission  is  planning  to 
renew  information  collection  3038- 
0019,  Stocks  of  Grain  in  Licensed, 
Warehouses,  which  is  due  to  expire  on 
May  31,  1997.  The  information  collected 
is  used  to  detect  potential  problem 
market  situations.  Without  this 
information  the  Commission  would  not 
be  aware  of  the  amount  of  deliverable 
grain  and  ungraded  grains  in  federally 
licensed  warehouses.  In  compliance 
with  the  Paperwork  Reduction  Act  of 
1995,  the  Commission  solicits 
comments  to: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  agency, 
including  the  validity  of  the  methodology 
and  assumptions  used;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  collection  of  information 
including  the  validity  of  the  methodology 
and  assumptions  used;  (3)  enhance  the 
quality,  utility,  and  clarity  of  the  information 
to  be  collected;  and  (4)  minimize  the  burden 
of  the  collection  of  the  information  on  those 
who  are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic, 
mechanical,  or  other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

DATES:  Comments  must  be  received  on 
or  before  May  16.  1997. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  the  CFTC  Clearance 
Officer,  1155  21st  Street  NW, 
Washington.  DC  20581,  (202)  418-5160. 

Title:  Information  Concerning 
Warehouses. 

Control  Number:  3038-0019 

Action:  Extension. 

Respondents:  Contract  Markets. 

Estimated  Annual  Burden:  1,768 
hours. 

Issued  in  Washington,  D.C.  on  March  11, 
1997. 

Jean  A.  Webb, 

Secretary  to  the  Commission. 

[FR  Doc.  97-6593  Filed  3-14-97;  8:45  am] 

BHJJNQ  COOe  6361-01-M 


Public  Infonnation  Collection 
Requirement 

AGENCY:  Commodity  Futures  Trading 
Commission. 


ACTION:  Notice  of  intent  to  renew 
information  collection  #3038-0018 — 
Information  Concerning  Warehouses. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  is  planning  to 
renew  information  collection  3038- 
0018,  Information  Concerning 
Warehouses,  which  is  due  to  expire  on 
May  31,  1997.  The  collection  enables 
the  Commission  to  obtain  information 
on  the  amount  of  a  commodity  available 
for  delivery  from  approved  contract 
markets  who  are  required  to  file 
information  concerning  delivery  notices 
issued  and  stopped  and  warehouses 
regular  for  delivery.  In  compliance  with 
the  Paperwork  Reduction  Act  of  1995, 
the  Commission  solicits  comments  to: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  agency, 
including  the  validity  of  the  methodology 
and  assumptions  used;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  collection  of  information 
including  the  validity  of  the  methodology 
and  assumptions  used;  (3)  enhance  the 
quality,  utility,  and  clarity  of  the  information 
to  be  collected;  and  (4)  minimize  the  burden 
of  the  collection  of  the  information  on  those 
who  are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic, 
mechanical,  or  other  technological  collection 
techniques  or  other  f^rms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

DATES:  Comments  must  be  received  on 
or  before  May  16, 1997. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  the  CFTC  Clearance 
Officer.  1155  21st  Street  NW, 
Washington,  DC  20581,  (202)  418-5160. 

77t7e;  Information  Concerning 
Warehouses. 

Control  Number:  3038-0018. 

Action:  Extension. 

Respondents:  Contract  Markets. 

Estimated  Annual  Burden:  31  hours. 

Issued  in  Washington,  D.C.  on  March  11, 
1997. 

Jean  A.  Webb, 

Secretary  to  the  Commission. 

[FR  Doc.  97-6594  Filed  3-14-97;  8:45  am] 

BILUNG  COOC  6391-01-M 


Public  Information  Collection 
Requirement 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACnON:  Notice  of  intent  to  renew 
infonnation  collection  #3038-0046 — 
risk  assessment  for  holding  company 
systems. 


SUMMARY:  The  Commodity  Futures 
Trading  Conunission  is  planning  to 
renew  information  collection  3038- 
0046,  Risk  Assessment  for  Holding 
Company  Systems,  which  is  due  to 
expire  on  May  31, 1997.  The 
infonnation  collected  enhances  the 
Commission's  financial  surveillance 
program  by  providing  access  to 
information  concerning  the  activities  of 
affiliates  of  registered  hitures 
commission  merchants  (FCMs).  The 
rules  require  registered  FCM's  to 
maintain  certain  records  concerning  the 
financial  activities  of  such  material 
affiliates,  to  file  certain  infonnation 
with  the  Commission  and  to  provide 
additional  information  to  the 
Commission  upon  the  occurrence  of 
specified  events.  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Commission  solicits  conunents  to: 

(1)  Evaluate  whether  the  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the  agency, 
including  the  validity  of  the  methodology 
and  assumptions  used;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  collection  of  information 
including  the  validity  of  the  methodology 
and  assumptions  used;  (3)  enhance  the 
quality,  utility,  and  clarity  of  the  information 
to  be  collected;  and  (4)  minimize  the  burden 
of  the  collection  of  the  information  on  those 
who  are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic, 
mechanical,  or  other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

DATES:  Conunents  must  be  received  on 
or  before  May  16, 1997. 

ADDRESSES:  Persons  wishing  to 
conunent  on  this  information  collection 
should  contact  the  CFTC  Clearance 
Officer,  1155  21st  Street  NW, 
Washington.  DC  20581.  (202)  418-5160. 

Title:  Risk  Assessment  for  Holding 
Company  Systems. 

Control  Number:  3038-0046. 

Action:  Extension. 

Respondents:  FCMs.  IBs. 

Estimated  Annual  Burden:  1524 
hours. 

Issued  in  Washington.  D.C.  on  March  11, 
1997. 

Jean  A.  Webb, 

Secretary  to  the  Commission. 

[FR  Doc.  97-6600  Filed  3-14-97;  8:45  ami 

BOJJNG  COOE  «361-01-M 


Public  information  Collection 
Requirement 

AGENCY:  Commodity  Futiues  Trading 
Commission. 


ACTION:  Notice  of  intent  to  renew 
information  collection  #  3038-0017: 
Market  Siuveys. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  is  planning  to 
renew  information  collection  3038- 
0017.  Market  Surveys,  which  is  due  to 
expire  on  June  30.  1997.  Section  8(a)  (i) 
and  (ii)  of  the  Commodity  Exchange  Act 
("Act")  provide  that  for  the  efficient 
execution  of  the  provisions  of  the  Act 
and  in  order  to  inform  Congress,  the 
Commission  may  make  investigations 
concerning  futures  markets  and  may 
publish  general  statistical  information 
from  such  investigations.  In  certain 
instances  in  response  to  abrupt  and 
substantial  changes  in  market  prices. 
Congressional  inquiry  or  other  reasons, 
the  Commission  may  conduct  full 
market  investigation  requiring  that  all 
persons  holding  futures  positions  on  the 
date  in  question  in  a  specific  market  be 
identified.  In  such  cases  the 
Commission  issues  its  call  for  survey 
information  pursuant  to  rule  21.02.  In 
compliance  with  the  Paperwori^ 
Reduction  Act  of  1995,  the  Conunission 
solicits  comments  to: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  agency, 
including  the  validity  of  the  methodology 
and  assumptions  nsed;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  collection  of  information 
including  the  validity  of  the  methodology 
and  assumptioiu  used;  (3)  enhance  the 
quality,  utility,  and  clarity  of  the  information 
to  be  collected;  and  (4)  minimize  the  burden 
of  the  collection  of  the  information  on  those 
who  are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic, 
mechanical,  or  other  technological  collection 
techniques  or  other  forms  of  infonnation 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

DATES:  Comments  must  be  received  on 
or  before  May  16. 1997. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  the  CFTC  Clearance 
Officer,  1155  21st  Street  NW, 
Washington,  DC  20581,  (202)  4ia-5160. 

Title:  Market  Surveys. 

Control  Number:  33038-001 7. 

Action:  Extension. 

Respondents:  Businesses. 

Estimated  Annual  Burden:  700  horns. 

Issued  in  Washington.  D.C  on  March  11. 
1997. 

Jean  A.  Webb, 

Secretary  to  the  Commission. 

[FR  Doc.  97-6601  Filed  3-14-97;  8:45  am) 

BIUJNO  COOC  SKI-OI-M 
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Applications  of  the  Chicago  Board  of 
Trade  for  Designation  as  a  Contract 
Market  in  Futures  and  Options  on 
Italian  Government  Bonds 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

maiicet  rule  change. 

SUMMARY:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange]  has  applied  for 
designation  as  a  contract  maricet  in 
Italian  government  bond  futures  and 
option  contracts.  The  Acting  Director  of 
the  Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposals  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purpose  of  the  Commodity  Exchange 
Act 

DATES:  Conunents  must  be  received  on 
or  before  April  16,  1997. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street,  NW 
Washington.  DC  20581.  hi  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mall  to 
secretarydcftc.gov.  Reference  should  be 
made  to  the  CBT  Italian  government 
tmnd  futures  and  options  contracts. 

FOR  FURT>1ER  MFORMATWN  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafeyette  Centre, 
21st  Street  NW,  Washington,  20581, 
telephone  (202)  418-5277.  Facsimile 
numt)er  (202)  418-5527.  Electronic 
mail:  ssherrod©cftc.gov. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  %vill  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission.  Three  Lafayette 
Centre.  21st  Street  NW,  Washington,  DC 
20581.  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  418- 
5100. 

Other  materials  submitted  by  the  CBT 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  C.F.R.  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 


confidential  treatment  as  set  forth  in  17 
C.F.R.  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17 
C.F.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CBT,  should  send  such  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  21st  Street  NW. 
Washington,  DC  205B1  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  March  11, 
1997. 

Blake  Imel, 

Acting  Director. 

IFR  Doc.  97-«603  Filed  3-14-97;  8:45  am] 

BIUJNO  COOE  aSBI-OI-P 


DEPARTMENT  OF  DEFENSE 

Notice  and  Request  for  Comments 
Regardirfg  a  Proposed  Extension  of  an 
Approved  Information  Collection 
Requirement 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13),  DoD  announces  the  proposed 
extension  of  a  public  information 
collection  requirement  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
information  collection:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  This 
information  collection  requirement  is 
currently  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for  use 
through  June  30,  1997.  DoD  proposes 
that  OMB  extend  its  approval  for  use 
through  June  30.  2(X)0. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  16. 1997. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  requirement 
should  be  sent  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Ms.  Amy 


Williams,  PDUSD  (A&T)  DP  (DAR).  IMD 
3D139,  3062  Defense  Pentagon. 
Washington.  DC  20301-3062.  Telefax 
(703)  602-0350.  Please  cite  OMB 
Control  Number  0704-0187  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  at  (703)  602-0131.  A 
copy  of  this  information  collection 
requirement  is  available  electronically 
via  the  INTERNET  at:  http:// 
www.dtic.mil/dfars/ 

Paper  copies  may  be  obtained  from 
Ms.  Amy  Williams.  PDUSD  (A&T) 
DP(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington.  DC  20301-3062. 

Title,  Associated  Form,  and  OMB 
Number:  Information  Collection  in 
Support  of  the  DoD  Acquisition  Process 
(Solicitation  Phase).  OMB  Control 
Number  0704-0187. 

Needs  and  uses:  This  information 
collection  requirement  pertains  to 
information  that  an  offeror  must  submit 
to  DoD  in  response  to  a  request  for 
proposals  or  invitation  for  bids.  This 
information  is  used  by  DoD  to  (1) 
evaluate  offers.  (2)  determine  which    . 
offeror  should  be  selected  for  contract 
award,  and  (3)  determine  whether  the 
offered  price  is  fair  and  reasonable.  This 
information  is  also  used  to  determine 
whether  the  Government  should  furnish 
precious  metals  as  Government- 
furnished  material;  toMetermine 
whether  to  accept  alternative 
preservation,  packaging,  or  packing;  to 
determine  whether  to  trade  in  existing 
personal  property  towards  the  purchase 
of  new  items;  to  verify  compliance  with 
requirements  for  labeling  of  hazardous 
material;  to  evaluate  requests  for  price 
adjustment  on  stevedoring  contracts; 
and  to  monitor  compliance  with  the 
U.S. -flag  vessel  shipping  requirements. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  43.544.644. 

Number  of  Respondents:  250,121. 

Responses  per  Respondent: 
Approximately  11. 

Number  of  Responses:  2,808,197. 

Avemge  Burden  per  Response:  15.51 
hours. 

Frequency:  On  occasion. 

SUPPt.EMEKTARY  INFORMATION: 
Summary  of  Information  Collection 

This  information  collection  pertains 
to  information,  not  separately  covered 
by  another  Office  of  Management  and 
Budget  clearance,  that  an  offeror  must 
submit  to  DoD  in  response  to  a  request 
for  proposals  or  invitation  for  bids.  In 
particular,  the  information  collection 
covers  the  following  DFARS 
requirements: 

•  215.613-70,  Four-step  source 
selection  procedures.  Paragraph  (e)(5)  of 


this  subsection  requires  a  technical 
proposal  to  include  identification,  when 
appropriate,  of  trade-offs  among 
performance,  production  costs, 
operating  and  support  costs,  schedule 
and  logistics  support  factors;  and 
information  showing  that  the  goals  for 
design  to  cost  and  operating  support 
costs  (when  used)  will  be  achieved 
when  the  applicable  item  enters 
production. 

•  217.70.  Exchange  of  Personal 
Property.  Section  217.7004,  paragraph 
(9a),  of  this  subpart  requires  that 
solicitations  which  contemplate 
exchange  (trade-in)  of  personal  property 
and  application  of  the  exchange 
allowance  to  the  acquisition  of  similar 
property,  shall  include  a  request  for 
offerors  to  state  prices  for  the  new  items 
being  acquired  both  with  and  without 
any  exchange  (trade-in  allowance). 

•  217.72,  Bakery  and  Dairy  Products. 
Section  217.7201,  paragraph  (b)(2),  of 
this  subpart  requires  a  contractor's  list 
of  cabinet  equipment  in  the  schedule  of 
the  contract,  when  the  contractor  is 
required  to  furnish  its  own  cabinets  for 
dispensing  milk  from  bulk  containers. 

•  217.74,  Undefinitized  Contract 
Actions.  Unless  an  exception  in 
217.7404-5  of  this  subpart  applies, 
paragraph  (b)  of  subsection  217.7404-3 
requires  the  contractor  to  submit  a 
qualifying  proposal  in  accordance  with 
the  definitization  schedule  of  the 
undefinitized  contract  action.  A 
"qualifying  proposal"  is  defined  in 
paragraph  (c)  of  217.7401  as  a  proposal 
containing  sufficient  information  for 
DoD  to  do  complete  and  meaningful 
analyses  and  audits  of  the  information 
in  the  proposal  and  any  other 
information  that  the  contracting  officer 
has  determined  that  DoD  needs  to 
review  in  connection  with  the  contract 

•  217.75,  Acquisition  of 
Replenishment  Parts.  Paragraph  (d)  of 
section  217.7504  of  this  subpart  permits 
contracting  officers  to  include  in  sole 
source  solicitations,  that  include 
acquisition  of  replenishment  parts,  a 
provision  requiring  an  offeror  to  supply  * 
with  its  proposal,  price  and  quantify 
data  on  any  Government  orders  for  the 
replenishment  part  issued  within  the 
most  recent  1 2  months. 

•  252.208-7000,  Intent  to  Furnish 
Precious  Metals  as  Government- 
Furnished  Material.  Paragraph  (b)  of  this 
clause  requires  an  offeror  to  cite  the 
type  and  quantify  of  precious  metals 
required  in  performance  of  the  contract. 
Paragraph  (c)  requires  the  offeror  to 
submit  two  prices  for  each  deliverable 
item  which  contains  precious  metals- 
one  based  on  the  Government 
furnishing  the  precious  metals,  and  the 


other  based  on  the  contractor  furnishing 
the  precious  metals. 

•  252.209-7001,  Disclosure  of 
Ownership  or  Control  by  the 
Government  of  a  Terrorist  Country. 
Paragraph  (c)  of  this  provision  requires 
an  offeror  to  provide  a  disclosure  with 
its  offer  if  the  government  of  a  terrorist 
country  has  a  significant  interest  in  the 
offeror,  in  a  subsidiary  of  the  offeror,  or 
in  a  parent  company  of  which  the 
offeror  is  a  subsidiary. 

•  252.211-7004,  Alternate 
Preservation.  Packaging,  and  Packing. 
Paragraph  (b)  of  this  provision  requires 
an  offeror  to  submit  information 
sufficient  to  allow  evaluation  of 
alternate  packaging,  only  if  the  offeror 
chooses  to  propose  alternate  packaging. 

•  252.21&-7000.  Small  Disadvantaged 
Business  Concern  Representation  (DoD 
Contracts).  This  provision  requires  an 
offeror  that  is  a  Small  Disadvantaged 
Business  (SDB)  concern  to  indicate,  by 
checking  a  block.  (1)  its  category  of 
ownership.  (2)  its  status  as  an  SDB 
concern,  and  (3)  whether  the  Small 
Business  Administration  (SBA)  has 
made  a  determination  regarding  its 
status  as  an  SDB  concern.  If  the  SBA  has 
made  a  determination,  the  offeror  must 
provide  the  date  and  indicate  the  result 
of  the  determination  by  checking  the 
appropriate  block. 

•  252.219-7008,  Notice  of  Evaluation 
Preference  for  Small  Disadvantaged 
Business  Concerns — Construction 
Acquisitions — Test  Program.  Paragraph 
(b)(1)  of  this  clause  requires  an  offeror 
to  separately  state  bond  costs  in  its  offer. 
Paragraph  (c)  permits  small 
disadvantaged  businesses,  historically 
black  colleges  or  universities,  and 
minorify  institutions  to  waive  the 
evaluation  preference  by  checking  a 
block.  The  advantage  of  waiver  is  that 
the  firm  need  not  comply  with 
paragraph  (d)  which  requires  that,  for 
general  construction,  at  least  15  percent 
of  the  cost  of  the  contract,  excluding  the 
cost  of  materials,  will  be  performed  by 
employees  of  the  concern.  For 
construction  by  special  trade 
contractors,  the  percentage  is  25%. 

•  252.223-7001,  Hazard  Warning 
Labels.  Paragraph  (c)  of  this  clause 
requires  all  offerors  to  list  which 
hazardous  materials  will  be  labeled  in 
accordance  with  one  of  the  Acts  listed 
in  paragraphs  (b)  (1)  through  (5)  of  the 
clause  instead  of  the  Hazard 
Communication  Standard.  Paragraph  (d) 
requires  only  the  successful  offeror  to 
submit,  before  award,  a  copy  of  the 
hazard  warning  label  for  all  hazardous 
materials  not  listed  in  paragraph  (c)  of 
the  clause. 

•  252.225-7003.  Information  for 
Duty-Free  Entry  Evaluation.  Paragraph 


(a)  of  this  provision  requires  an  offeror 
to  check  the  appropriate  block  to 
indicate  whether  the  offer  is  based  on 
furnishing  any  supplies  of  foreign 
origin,  other  than  those  which  are 
qualifying  country  end  items  or 
components.  If  the  answer  to  paragraph 
(a)  is  positive,  then  paragraph  (b) 
requires  the  offeror  to  check  the 
appropriate  block  to  indicate  whether 
such  foreign  supplies  are  now  in  the 
United  States,  and  whether  duty  has 
been  paid.  Paragraph  (c)  requires  the 
awardee  to  identify,  at  the  request  of  the 
contracting  officer,  the  foreign  supplies 
which  are  subject  to  dufy-free  entry. 

•  252.225-7018.  Notice  of  Prohibition 
of  Certain  Contracts  with  Foreign 
Entities  for  the  Conduct  of  Ballistic 
Missile  Defense  RDT4E.  Paragraph  (e)  of 
this  provision  requires  an  offeror  to 
check  the  appropriate  block  to  indicate 
whether  it  is  or  is  not  a  U.S.  firm. 

•  252.226-7000.  Notice  of 
Historically  Black  College  or  Universify 
and  Minorify  Institution  Set-Aside. 
Paragraph  (c)(2)  of  this  clause  requires 
that,  upon  request  of  the  contracting 
officer,  the  offeror  will  provide  evidence 
prior  to  award  that  the  Secretary  of 
Education  has  determined  the  offeror  to 
be  a  historically  black  college  or 
universify  or  minorify  institution. 

•  252.226-7001.  Historically  Black 
College  or  Universify  and  Minorify 
Institution  Status.  Paragraph  (b)  of  this 
provision  requires  an  offeror  that  is  a 
historically  black  college  or  imiversify 
or  minorify  institution  to  check  the 
appropriate  block  to  indicate  its  status 
as  such. 

•  252.237-7000,  Notice  of  Special 
Standards  of  Responsibilify.  Paragraph 
(c)  of  this  provision  requires  the 
apparentiy  successful  offeror,  under  a 
solicitation  for  audit  services,  to  give  the 
contracting  officer  evidence  that  it  is 
licensed  by  the  cognizant  licensing 
authorify  in  the  state  or  other  political 
jurisdiction  where  the  offeror  operates 
its  professional  practice. 

•  252.239-7009,  Submission  of  Cost 
or  Pricing  Data — Common  Carriers, 
239.7406,  and  239.7408-1,  Special 
Construction.  The  clause  at  252.239- 
7009  requires  the  contractor  to  provide 
cost  or  pricing  data,  under  certain 
circumstances,  upon  request  by  the 
contracting  officer.  Although  239.7406 
requires  contracting  officers  to  obtain 
certified  cost  or  pricing  data  when 
unable  to  determine  that  prices  are 
reasonable,  10  U.S.C.  2306a(b).  as 
modified  by  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Pub.  L.  103- 
355)  and  the  Clinger-Cohen  Act  of  1996 
(Pub.  L.  104-106).  prohibits  requiring 
cost  or  pricing  data  if  an  exception 
applies.  Paragraph  (d)  of  239.7408-1 
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requires  a  detailed  special  construction 
proposal,  when  a  common  carrier 
submits  a  proposal  or  quotation  that  has 
special  construction  requirements.  One 
of  the  reasons  for  requesting  cost  or 
pricing  data  horn  a  common  carrier  is  to 
support  the  reasonableness  of  special 
construction  and  equipment  charges. 

•  252.247-7001,  Price  Adjustment. 
Paragraph  (b)  of  this  clause  requires  a 
contractor  for  stevedoring  services  to 
notify  the  contracting  officer  within  60 
days  of  certain  changes  in  the  wage  rates 
or  benefits  that  apply  to  the  contractor's 
direct  labor  employees.  Paragraph  (c) 
requires  the  contractor  to  include  a 
proposal  for  adjustment  in  the  contract 
prices  and  data,  in  such  form  as  the 
contracting  officer  may  require, 
explaining  the  causes,  effective  date, 
and  amount  of  the  increase  or  decrease 
in  the  contractor's  proposal  for  the 
adjustment. 

•  252.247-7002.  Revision  of  Prices. 
Paragraph  (c)  of  this  clause  permits 
either  the  contractor  or  the  contracting 
officer,  under  a  contract  for  stevedoring 
services,  to  deliver  a  written  demand 
that  the  {>arties  negotiate  to  revise  the 
prices  under  the  contract.  Paragraph  (d) 
specifies  the  data  that  the  contractor 
shall  submit.  Paragraph  (g)  addresses 
requests  for  price  adjustment  in  the 
event  of  a  retroactive  wage  adjustment. 
In  addition,  the  contractor  is  required  to 
notify  the  contracting  officer  in  writing 
of  any  request  by  or  on  behalf  of  the 
employees  of  the  contractor  which  may 
result  in  a  retroactive  wage  adjustment. 

•  252.247-7022.  Representation  of 
Extent  of  Transportation  by  Sea; 
247.527-l(c),  and  252.212-7000,  Offeror 
Representations  and  Certifications — 
Commercial  Items.  Paragraph  (c)  of 
subsection  247.572-1  requires  the 
contracting  officer  to  ask  each  offeror 
whether  it  will  transport  supplies  by 
sea.  referring  to  paragraph  (a)  of  section 
247.573,  which  is  the  prescription  for 
the  provision  at  252.247-7022. 
Paragraph  (b)  of  the  provision  at 
252.247-7022  and  paragraph  (c)(2)  of 
the  provision  at  252.212-7000  require 
an  offeror  check  the  appropriate  block  to 
indicate  whether  it  anticipates  that 
supplies  will  be  transported  by  sea  in 
the  performance  of  any  contract  or 
subcontract  resulting  from  the 
solicitation. 

MicasiB  P.  Pstenon. 

Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

(FR  Doc.  97-6624  Filed  3-14-97;  8:45  am) 
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Office  of  the  Sacretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs. 
ACTION:  Notice. 

In  accordance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs  announces  a  proposed 
uniform  public  information  collection 
and  seeks  public  comment  on  the 
provisions  thereof.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  May  16. 
1997. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Fitzsimons  U.S. 
Army  Garrison,  Program  Development 
and  Evaluation  Directorate,  ATTN:  Mr. 
Joe  Rhea,  Aurora.  CO  80045-6900. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
OCHAMPUS.  Program  Development 
and  Evaluation  Directorate,  at  (303) 
361-1018. 

Title,  Associated  Form,  and  OMB 
Number:  TRICARE/CHAMPUS  Provider 
Enrollment  Application,  HCFA-855, 
OMB  Number  0936-0685. 

Needs  and  Uses:  This  information  is 
needed  to  enroll  health  care  providers 
not  enrolled  by  Medicare  by  identifying 
them,  verifying  their  qualifications  and 
eligibility  to  participate  in  TRICARE/ 
CHAMPUS,  and  to  price  and  pay  their 
claims  correctly. 

Affected  Public:  Business  or  other  for- 
profit;  small  businesses  organizations. 
Federal  Government. 

Annual  Burden  Hours:  105,000. 

Number  of  Respondents:  70,000. 


Responses  per  Respondent:  1 . 

Average  Burden  per  Response:  90 
minutes. 

Frequency:  Initial  Application. 
SUPPLEMENTARY  INFORMATION: 
Application  is  supported  by 
photocopies  of  licensure,  certification, 
and  educational  qualifications 
documents  on  a  selected  basis. 

Summary  of  Information  Collection 

Respondents  are  health  care  providers 
who  file  claims  seeking  reimbursement 
directly  or  on  behalf  of  eligible 
TRICARE/CHAMPUS  beneficiaries  for 
services  and  supplies  which  are 
authorized  benefits  of  this  health  care 
program.  The  eoroUment  application 
and  verification  procedures  will  collect 
the  information  from  providers  needed 
to  ensure  that  they  can  be  uniquely 
identified  and  enumerated,  and  are 
qualified  and  eligible  to  participate  in 
the  TRICARE/CHAMPUS  program.  The 
use  of  the  HCFA-855  Provider 
Enrollment  Form  makes  uniform  the 
information  collection.  Providers  who 
have  already  been  enrolled  in  Medicare 
will  be  required  only  to  sign  and  submit 
the  Form's  certification  statement  and 
submit  supplemental  agreements  for 
facsimile  signatures  and  electronic 
claims  submission  which  may  remain 
specific  and  separate  for  Medicare  and 
TRICARE/CHAMPUS.  This  application 
will  implement  the  enrollment 
application  for  all  TRICARE/CHAMPUS 
providers/suppliers,  and  collect 
information  necessary  to  issue  the 
National  Provider  Identifier.  The 
National  Provider  Identifier  (NPI)  will 
be  assigned  to  all  current  providers  and 
to  all  incoming  providers  as  part  of  the 
enrollment  process.  Periodic  Re- 
Verification  of  Provider  Data  will  ensure 
that,  once  enrolled,  all  providers/ 
suppliers  remain  current  under  the 
Conditions  of  Enrollment 

Dated:  March  12, 1997. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
'  Officer,  Department  of  Defense. 
(FR  Doc.  97-6645  Filed  3-14-97;  8:45  am) 
BILUNQ  COOC  SO0O-O4-M 


Defense  Intelligence  Agency,  ScienUflc 
Advisory  Board  Closed  Meeting 

agency:  Department  of  Defense,  Defense 
Intelligence  Agency. 

ACTION:  Notice. 

iftlMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92—463,  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 


Scientific  Advisory  Board  has  been 

scheduled  as  follows: 

DATES:  2-3  April  1997  (800am  to 

1600pm). 

ADDRESS:  The  Defense  Intelligence 

Agency,  Boiling  AFB,  Washington,  D.C. 

20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj. 

Michael  W.  Lamb,  USAF,  Executive 

Secretary,  DIA  Scientific  Advisory 

Board,  Washington,  D.C.  20340-1328 

(202)  231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552(c)(1),  Tide  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA.  on  related  scientific  and 
technical  matters. 

Dated:  March  12.  1997. 
L.M.  Bjmum, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-6640  Filed  3-14-97;  8:45  am] 

MLUMG  CODE  5000-04-M 


Meeting  of  the  Historical  Records 
Declassification  Advisory  Panel 

agency:  Department  of  Defense, 
Historical  Advisory  Committee. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Historical 
Records  Declassification  Advisory 
Panel.  The  purpose  of  this  meeting  is  to 
discuss  recommendations  to  the 
Department  of  Defense  on  topical  areas 
of  interest  that,  from  a  historical 
perspective,  would  be  of  the  greatest 
benefit  if  declassified.  Two  public 
sessions  will  be  held  in  1997.  The  OSD 
Historian  will  chair  these  meetings. 
DATES:  Friday,  April  11,  1995. 
TIME:  The  HRDAP  morning  session  will 
be  closed  to  the  public  from  9:00  a.m. 
until  2:00  p.m.  due  to  the  necessity  to 
hear  classified  and  sensitive  reports  in 
accordance  with  5  U.S.C,  Sec. 
552b(c)(l)  (1982).The  afternoon  session 
will  be  open  to  the  public  bom  2:00 
p.m.  to  4:00  p.m. 
ADDRESS:  The  National  Archives 
Building,  Room  410,  7th  and 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20408. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Kloss,  Room  3C281,  Office  of 
the  Deputy  Assistant  Secretary  of 
Defense  (Intelligence  &  Security).  Office 
of  the  Assistant  Secretary  of  Defense 
(Command.  Control.  Communications 


and  Intelligence),  6000  Defense 
Pentagon,  Washington,  DC  20301-6000. 
telephone  (703)  695-2289/2686. 

Dated:  March  12.  1997. 
L.M.  Bynam, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-6625  Filed  3-14-97;  8:45  ami 

BILUNQ  CODE  5000-04-M 

National  Defense  Panel 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
meeting  of  the  National  Defense  Panel 
on  March  26  and  27. 1997.  In 
accordance  with  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended  (5  U.S.C.  App. 
n,  (1982)1.  it  has  been  determined  that 
this  National  Defense  Panel  meeting 
concerns  matters  listed  in  5  U.S.C. 
§552b(c)(l)(1982).  and  tiiat  accordingly 
this  meeting  will  be  closed  to  the  public 
in  order  for  the  Panel  to  discuss 
classified  material. 

DATES:  March  26  and  27, 1997. 

ADDRESSES:  Suite  504, 1931  Jefferson 
Davis  Hwy,  /Arlington,  VA. 

SUPPLEMENTARY  INFORMATION:  The 
National  Defense  Panel  was  established 
on  January  14, 1997,  in  accordance  with 
the  Military  Force  Structure  Review  Act 
of  1996,  Public  Law  104-201.  The 
mission  of  the  National  Defense  Panel  is 
to  provide  the  Secretary  of  Defense  and 
Congress  with  an  independent,  non- 
partisan assessment  of  the  Secretary's 
Quadrennial  Defense  Review  and  an 
Alternative  Force  Structure  Analysis. 
This  analysis  will  explore  innovative 
ways  to  meet  the  national  security 
challenges  of  the  twenty-first  Century. 

PROPOSED  SCHEDULE  AND  AGENDA:  The 
National  Defense  Panel  will  meet  in 
closed  session  frt)m  8:30  AM  until  5:00 
PM  on  March  26  and  27, 1997.  The 
Panel  will  discuss  classified  national 
intelligence  information  to  assess  the 
international  security  environment  and 
make  recommendations  to  the  Secretary 
of  Defense  for  further  study.  They  will 
also  discuss  the  Quadrennial  Defense 
Review  actions  of  the  seven  QDR  panels 
dealing  with  Infrastructure, 
Modernization,  Readiness,  Force 
Structure,  Human  Resources, 
Information  Operations  and 
Intelligence,  and  Strategy  and  make 
recommendations  on  areas  of  further 
study.  These  discussions  are  based  upon 
classified  information  provided  by  the 
DoD  QDR  Panels. 


FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  the  National  Defense 
Panel  at  (703)  602-4175. 

Dated:  March  12,  1997. 
L.M.  Bjmam, 

Alternate  OSD  Federal  Register,  Department 

of  Defense. 

(FR  Doc.  97-6643  Filed  3-14-97;  8:45  am) 

BILLING  CODE  S000-04-M 


Defense  Science  Board  Task  Force  on 
Stealth  Technology  m6  Future  S&T 
Investments 

ACTION:  Change  in  date  of  advisory 
committee  meeting  notice. 

SUMMARY:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Stealth 
Technology  and  Future  S&T 
Investments  scheduled  for  April  1-2. 
1997  as  published  in  the  Federal 
Register  (Vol.  62.  No.  32.  Page  7217-8. 
Tuesday.  February  18. 1997.  FR  Doc. 
97-3880)  will  be  held  on  April  8-9. 
1997.  In  all  other  respects  the  original 
notice  remains  unchanged. 

Dated:  March  12. 1997. 
L.M.  Byniun. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-6642  Filed  3-14-97;  8:45  am) 
BILLING  CODE  5000  04  M 


Office  of  the  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463.  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  April  1. 1997;  April  8, 
1997;  April  15,  1997;  April  22, 1997  and 
April  29, 1997;  at  10:00  a.m.  in  Room 
A105,  The  Nash  Building,  1400  Key 
Boulevard,  Rosslyn.  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463.  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 
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Additional  infonnation  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  March  12,  1997. 
L.M.  B)rDiiin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-6641  Filed  3-14-97;  8:45  am] 

BIUJNG  COOe  S000-O4-M 


Defense  Logistics  Agency 

Cooperative  Agreement  Procedures 

AGENCY:  Defense  Logistics  Agency 
(DLA).  DoD. 

ACTION:  Cooperative  Agreements; 
Technical  Revisions  to  Procedures. 

SUMMARY:  These  procedures  implement 
Title  10,  United  States  Code,  Chapter 
142,  as  amended,  which  authorizes  the 
Secretary  of  Defense,  acting  through  the 
Director,  Defense  Logistics  Agency,  to 
enter  into  cost  sharing  cooperative 
agreements  to  support  procurement 
technical  assistance  programs 
established  by  state  and  local 
governments,  private  nonprofit 
organizations.  Tribal  organizations,  and 
Indian-owned  economic  enterprises. 
Subpart  III  of  this  issuance  establishes 
the  administrative  procedures  to  be 
implemented  by  DLA  to  enter  into  such 
agreements  for  this  purpose.  These 
technical  revisions  expand  and  clarify 
these  procedures. 
EFFECTIVE  DATE:  April  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Sim  Mitchell,  Program  Manager,  Office 
of  Small  and  Disadvantaged  Business 
Utilization  (DDAS),  Defense  Logistics 
Agency,  8725  John  J.  Kingsman  Rd., 
Suite  2533.  Fort  Belvoir,  VA  22060- 
6221,  Telephone  (703)  767-1650. 
Sim  C.  Mitchell. 

Program  Manager,  Office  of  Small  and 
Disadvantaged  Business  Utilization. 

L  Background  Information 

The  Procurement  Technical 
Assistance  Cooperative  Agreement 
Program  fPTACAP)  was  established  by 
the  Fiscal  Year  (FY)  1985  Department  of 
Defense  (DoD)  Authorization  Act,  Public 
Law  98-525.  The  Public  Law  amended 
Tide  10,  United  States  Code  (U.S.C),  by 
adding  Chapter  142.  Tide  10,  U.S.C,  as 
amended,  continues  to  authorize  the 
Secretary  of  Defense,  acting  through  the 
Director,  Defense  Logistics  Agency 
(DLA),  to  enter  into  cost  sharing 
cooperative  agreements  to  support 
procurement  technical  assistance  (PTA) 
programs  established  by  eligible 
entities. 


DoD's  efforts  to  increase  competition 
in  the  private  sector  have  been 
supplemented  by  many  state  and  local 
governments,  and  other  entities  that 
operate  PTA  programs.  The  DoD 
PTACAP  provides  assistance  to  eligible 
entities  by  sharing  the  cost  of 
establishing  new  and/or  maintaining 
existing  PTA  programs. 

The  enabling  legislation  placed  the 
following  limitation  on  the  use  of  funds 
allocated  to  the  program: 

A.  DoD's  share  of  an  eligible  entity's 
net  program  cost  shall  not  exceed  50%, 
unless  the  eligible  entity  proposes  to 
cover  a  distressed  area.  If  the  eligible 
entity  proposes  to  cover  a  distressed 
area,  the  DoD  share  may  be  increased  to 
an  amount  not  to  exceed  75%.  In  no 
event  shall  DoD's  share  the  net  program 
cost  exceed  $150,000  for  programs 
providing  less  than  statewide  coverage 
or  $3000,000  for  programs  providing 
statewide  coverage. 

B.  For  the  American  Indian  program, 
EloD's  share  of  net  program  cost  shall 
not  exceed  75%  or  $150,000,  whichever 
is  less,  for  programs  providing  services 
on  reservations  within  one  Bureau  of 
Indian  Afiairs  (BIA)  service  area.  For 
programs  providing  services  to  100%  of 
the  reservations  located  within  one  BLA 
service  area  and  at  least  50%  of  the 
reservations  located  within  another  BIA 
service  area  (multi-area  coverage),  DoD's 
share  of  net  program  cost  shall  not 
exceed  75%  or  $300,000,  whichever  is 
less. 

C.  No  funds  available  to  DoD  may  be 
provided  by  grant  or  contract  to  any 
institution  of  higher  education  that  has 
a  policy  of  denying,  or  which  effectively 
prevents,  the  Secretary  of  Defense  from 
obtaining  for  military  recruiting 
purposes — 

1.  Entry  to  campuses  or  access  to 
students  (individuals  who  are  17  years 
of  age  or  older)  on  campuses;  or 

2.  Access  to  directory  information 
pertaining  to  students. 

D.  No  funds  appropriated  or 
otherwise  available  to  the  Department  of 
Defense  may  be  obligated  by  contract  or 
by  grant  (including  a  grant  of  funds  to 
be  available  for  student  aid)  to  any 
institution  of  higher  education  that,  as 
determined  by  the  Secretary  of  Defense, 
has  an  anti-ROTC  policy  and  at  which, 
as  determined  by  the  Secretary,  the 
Secretary  would  otherwise  maintain  or 
seek  to  establish  a  unit  of  the  Senior 
Reserve  Officer  Training  Corps  or  at 
which  the  Secretary  would  otherwise 
enroll  or  seek  to  enroll  students  for 
participation  in  a  unit  of  the  Senior 
Reserve  Officer  Training  Corps  at 
another  nearby  institution  of  higher 
education.  The  term  "anti-ROTC 


policy"  means  a  policy  or  practice  of  an 
institution  of  higher  education  that — 

1.  Prohibits,  or  in  effect  prevents,  the 
Secretary  of  Defense  from  maintaining 
or  establishing  a  unit  of  the  Senior 
Reserve  Officer  Training  Corps  at  that 
institution,  or 

2.  Prohibits,  or  in  effect  prevents,  a 
student  at  the  institution  from  enrolling 
in  a  unit  of  the  Senior  Reserve  Officer 
Training  Corps  at  another  institution  of 
higher  education. 

The  purpose  of  the  proposed  revised 
procedure  is  to  make  available  to  all 
eligible  entities  the  prerequisites, 
policies  and  procedures  that  will  govern 
the  award  of  cooperative  agreements  by 
DLA.  Also,  this  procedure  establishes 
the  guidelines  that  will  govern  the 
administration  of  cooperative 
agreements. 

Although  this  procedure  Mrill  affect  all 
eligible  entities  desiring  to  enter  into  a 
DLA  awarded  cooperative  agreement, 
DLA  has  determined  that  this  procedure 
does  not  involve  a  substantial  issue  of 
fact  or  law,  and  that  it  is  unlikely  to 
have  a  substantial  or  major  impact  on 
the  nation's  economy  or  large  numbers 
of  individuals  or  businesses.  This 
determination  is  based  on  the  fact  that 
these  technical  revisions  of  the 
cooperative  agreement  procedure 
implements  policies  already  published 
by  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  Tide  31, 
U.S.C,  Chapter  63,  Using  Procurement 
Contracts  and  Grants  and  Cooperative 
Agreements.  In  addition,  DLA 
cooperative  agreements  will  be  entered 
into  pursuant  to  the  authorities  and 
restrictions  contained  in  the  aimual  DoD 
Authorization  and  Appropriation  Acts. 

n.  Other  Information 

The  language  contained  in  the  current 
cooperative  agreement  procedure 
limited  the  period  of  coverage  to  the  FY 
96 — 98  Programs  in  that  it  addressed  the 
FY  96  Authorization  Act  requirements 
in  specific  terms.  These  technical 
revisions  to  the  procedures  will  expand 
and  clarify  the  general  guidance  for 
cooperative  agreements  entered  into  by 
the  DLA  and  will  become  a  permanent 
document  for  the  duration  of  the  FYs  97 
and  98  Programs. 

m.  Technical  Revisions  to  DLA 
Procedure — Cooperative  Agreements 

3-1    Policy 

A.  Applications  for  cooperative 
agreements  are  obtained  through  the 
issuance  of  a  DLA  solicitation  for 
cooperative  agreement  applications 
(hereafter  referred  to  as  a  SCAA).  The 
contents  of  this  procedure  shall  be 
incorporated,  in  whole  or  in  part,  into 


the  SCAA  to  establish  administrative 
requirements  to  execute  and  administer 
DLA  awarded  cooperative  agreements. 
The  SCAA  may  include  additional 
administrative  requirements  that  are  not 
included  herein. 

B.  The  SCAA  is  issued  ty  the 
PTACAP  Manager  (hereafter  referred  to 
as  Program  Manager)  of  the  DLA  Office 
of  Small  and  Disadvantaged  Business 
Utilization  every  third  fiscal  year,  i.e., 
FY  96,  FY  99,  etc.  The  Program  Manager 
will  respond  to  any  SCAA  questions 
that  may  arise. 

C  Only  one  application  will  be 
accepted  from  a  single  eligible  entity. 
An  entity  that  submits  more  than  one 
application,  or  is  listed  as  a 
subagreement  applicant  in  another 
entity's  application  will  not  be 
considered  for  an  award. 

D.  Applications  will  not  be  accepted 
from  applicants  that  apply  as  coequal 
partners  or  joint  ventures.  Only  one 
organization  can  take  the  lead  and 
primary  responsibility  for  the  proposed 
program.  In  other  words,  only  one 
eligible  entify  can  submit  an 
application. 

E.  Applications  will  not  be  accepted 
&t>m  applicants  who  propose  to  provide 
less  than  county  or  equivalent  (i.e., 
parish,  borough)  coverage.  For  example, 
if  an  applicant  proposes  to  service  any 
part  of  a  county  or  equivalent,  the 
applicant  must  service  the  entire  county 
or  equivalent. 

F.  Cooperative  agreements  will  be 
awarded  on  a  competitive  basis 
consistent  with  the  SCAA.  It  is  DLA's 
policy  to  encourage  fair  and  open 
competition  when  awarding  cooperative 
agreements. 

G.  Letters  of  support  and 
recommendation  from  Members  of 
Congress  are  not  necessary  and  will  not 
be  considered  in  the  evaluation  and 
selection  of  applications  to  receive 
cooperative  agreement  awards. 

H.  The  SCAA  shall  be  given  the 
widest  practical  dissemination.  It  will 
be  made  available  to  all  known  eligible 
entities  and  to  those  that  request  copies 
after  its  issuance.  All  eligible  entities 
interested  in  submitting  an  application 
as  a  new  start  under  the  SCAA  are 
invited  to  participate  in  a  pre- 
application  conference  schedided  for  20 
March  1997  at  DLA  Headquarters,  8725 
John  J.  Kingman  Road,  Ft.  Belvoir, 
Virginia,  beginning  at  9:00  AM. 
Potential  attendees  should  notify  Mr. 
Sim  Mitchell,  (703)  767-1663.  if  they 
plan  on  attending. 

I.  The  SCAA  shall  not  be  considered 
to  be  an  offer  made  by  DoD.  It  will  not 
obligate  DoD  to  make  any  awards  under 
this  Program. 


J.  In  the  event  that  insufficient  funds 
are  available  to  award  all  applicants  that 
meet  the  minimum  requirements,  only 
those  applicants  found  to  be  the  most 
meritorious  will  be  funded  for  an  award. 

K.  If  selected  for  an  award,  the 
applicant  is  bound  to  perform  the 
services  described  in  its  application 
when  the  application  is  incorporated 
into  the  cooperative  agreement  award 
document. 

L.  DoD  is  not  responsible  for  any 
monies  expended  or  expenses  incurred 
by  applicants  prior  to  the  award  of  a 
cost  sharing  cooperative  agreement. 
However,  actual  travel  expenses 
incurred  by  FYs  97  or  98  award 
recipients  to  participate  in  a  FYs  97  or 
98  pre-application  and/or  postaward 
training  conference  may  be  reimbursed 
under  the  appropriate  cooperative 
agreement  award  (ie.,  Fys  97  or  98) 
subject  to  the  provisions  of  the 
applicable  cost  principles. 

M.  The  award  of  a  cooperative 
agreement  under  this  Program  shall  not, 
in  any  way,  obligate  DoD  to  enter  into 
a  contract  or  give  preference  for  the 
award  of  a  contract  to  a  business  or  firm 
which  is  or  becomes  a  client  of  a  DLA 
cooperative  agreement  recipient. 

N.  Cooperative  agreement  recipients 
must  give  special  emphasis  to  assisting 
small  disadvantaged  business  (SDB) 
firms  and  any  historically  black  colleges 
and  minority  institutions  that 
participate  or  aspire  to  participate  in 
DoD  prime  and  subcontracting 
opportunities.  A  concerted  effort  must 
be  made  by  recipients  to  identify  SDB 
firms  and  provide  them  vtrith  marketing 
and  technical  assistance,  particularly 
where  such  firms  are  referred  for 
assistance  by  a  DoD  component,  other 
Federal  agencies,  and  state  and/or  local 
governments. 

O.  Award  recipients  are  not  required 
to  obtain  or  retain  private,  profit  and/or 
nonprofit  consultants  to  support  the 
program.  Any  subcontract  costs  being 
proposed  for  consulting  services  shall 
not  exceed  10%  of  total  program  cost  for 
the  general  program  or  25%  of  total 
program  cost  under  the  American 
Indian  program.  Applications 
containing  subcontracting  costs  for 
consultant  services  in  excess  of  10%  of 
total  program  cost  for  the  general 
program  and  25%  of  total  program  cost 
for  the  American  Indian  program,  will 
be  removed  from  consideration  for  an 
award. 

P.  Reasonable  quantities  of 
government  publications,  such  as 
"Selling  to  the  Military,"  may  be 
furnished  to  award  recipients  at  no  cost, 
subject  to  availabilify.  All  requests  for 
such  publications  must  be  submitted  to 


the  cognizant  Deputy  for  Small 
Business. 

Q.  Each  cooperative  agreement 
recipient's  area  of  performance  will  be 
limited  to  the  counfy(ies)  or  equivalent 
specified  in  its  cooperative  agreement 
award.  Recipients  may  voluntarily 
service  clients  outside  their  area  of 
performance  provided  that  the  client's 
location  is  not  being  serviced  by  another 
PTA  recipient.  For  the  American  Indian 
program,  the  recipient's  area  of 
performance  will  be  limited  to  the 
reservation(s)  specified  in  its 
cooperative  agreement. 

R.  For  the  American  Indian  program, 
if  a  tribal  organization  is  to  perform 
services  benefiting  other  Indian  tribe(s), 
written  approval  must  be  obtained  by 
the  eligible  entify  from  each  Indian  tribe 
it  plans  to  service.  Approval  will  consist 
of  a  vmtten  statement  (signed  by  a 
responsible  official  authorized  to  legally 
bind  the  Indian  tribe  it  plans  to  service) 
indicating  that  the  Indian  tribe  approves 
and  agrees  to  accept  the  services  to  be 
provided  by  the  tribal  organization. 

S.  Cooperative  agreement  awards 
shall  not  be  made  to  entities  listed  in 
the  General  Services  Administration's 
(GSA)  "Lists  of  Parties  Excluded  from 
Federal  Procurement  or 
Nonprocurement  Programs." 
Cooperative  agreements  will  not  be 
awarded  to  entities  who  employ  any 
person  listed  in  GSA's  "Lists  of  Parties 
Excluded  from  Federal  Procurement  or 
Nonprocurement  Programs." 

T.  Applications  submitted  in  response 
to  the  SCAA  shall  cover  a  12  or  24- 
month  period.  All  other  applications 
proposing  different  periods  will  not  be 
considered  for  an  award. 

U.  To  be  considered  during  the 
evaluation  process,  part-time  PTA 
program  employees  must  be  employed 
by  the  PTA  program  a  minimum  of  three 
calendar  months  per  year  for  the  base 
year  and  each  of  the  option  years.  Time 
employed  must  be  performed 
continuously  or  incrementally  for  each 
12-month  period. 

V.  Cooperative  agreement  recipients 
shall  not  purchase  nonexpendable 
tangible  personal  property  with  a 
delivery  date  later  than  90  days  prior  to 
the  expiration  of  the  cooperative 
agreement's  effective  period.  Cost  of 
non-expendable  tangible  personal 
property  delivered  later  than  90  days 
prior  to  the  expiration  of  the  cooperative 
agreement's  effective  period  will  be 
disallowed. 

W.  Cooperative  agreement  recipients 
will  be  authorized  to  use  GSA's 
subscription  schedules.  Usage  will  be 
limited  to  subscription  services  oidy. 

X.  Cooperative  agreement  recipients 
are  required  to  provide  information  to 
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their  clients  relating  to  the  objectives  of 
the  Government's  Electronic  Commerce/ 
Electronic  Data  Interchange  (EC/EDI) 
initiatives  which  are  as  follow; 

1.  Exchange  procurement  information 
such  as  solicitations,  offers,  contracts, 
purchase  orders,  invoices,  payments, 
and  other  contractual  documents 
electronically  between  the  private  sector 
and  the  Federal  government  to  the 
maximum  practicable  extent; 

2.  Provide  businesses,  including 
small,  small  disadvantaged,  and 
women-owned  businesses  with  greater 
access  to  Federal  procurement 
opportunities; 

3.  Ensure  that  potential  suppliers  are 
provided  simplified  access  to  the 
Federal  government's  electronic 
commerce  system; 

4.  Employ  nationally  and 
internationally  recognized  data  formats 
that  serve  to  broaden  and  ease  the 
electronic  interchange  of  data.  (These 
formats  are  the  ANSI  X-12  and 
UNEDIFACT  formats):  and 

5.  Use  agency  and  industry  systems 
and  networks  to  enable  the  Government 
and  potential  suppliers  to  exchange 
information  and  access  Federal 
procurement  data. 

Y.  The  recipient  may  add  funds  to  its 
program  after  all  program  funds  are 
properly  expended  and  before 
expiration  of  the  cooperative 
agreement's  effective  period.  In  the 
event  funds  are  added  to  the  program, 
the  reimbursable  ratio  will  not  be 
affected  and  the  funds  will  not  require 
allocation  by  object  class  category. 
However,  total  funds  expended  during 
the  effective  period  must  be  reported  on 
the  DLA  Form  1806,  Procurement 
Technical  Assistance  Cooperative 
Agreement  Performance  Report.  The 
expenditure  of  additional  funds  shall  be 
made  in  accordance  with  the  applicable 
cost  principles. 

Z.  If  the  recipient  charges  or  plans  to 
charge  a  fee  or  service  charge  for  PTA 
given  to  business  firms/clients,  or 
receives  any  other  income  as  a  result  of 
operating  the  PTACAP,  the  amount  of 
such  reimbursement  must  be  added  to 
total  program  cost. 

3-2    Scope 

This  procedure  implements  Title  10, 
U.S.C.,  Chapter  142.  as  amended,  and 
establishes  procedures  and  guidelines 
for  the  award  and  administration  of  cost 
sharing  cooperative  agreements  entered 
into  between  DLA  and  eligible  entities. 
Under  these  agreements,  Hnancial 
assistance  provided  by  DoD  to 
recipients  will  cover  the  DoD  share  of 
the  cost  of  establishing  new  and/or 
maintaining  existing  PTA  programs 
which  furnish  PTA  to  business  entities. 


3-3    Definitions 

The  following  definitions  apply  for 
the  purpose  of  this  procedure. 

A.  Act.  The  enabling  legislation  that 
authorizes  the  establishment  and 
continuation  of  the  PTA  Cooperative 
Agreement  Program  each  fiscal  year. 

B.  Administrative  Grants  Officer 
(AGO).  A  person  with  the  authority  to 
administer  grants  or  cooperative 
agreements  consistent  with  the 
authority  delegated  by  the  Grants 
Officer. 

C.  Agency.  A  field  office,  of  one  of  the 
twelve  service  areas,  as  published  by  the 
Bureau  of  Indian  Affairs  (BIA),  US 
Department  of  the  Interior. 

D.  American  National  Standards 
Institute  (ANSI)  Standard.  A  document 
published  by  ANSI  that  has  been 
approved  through  the  consensus  process 
of  public  armouncemenl  and  review. 
Each  of  these  standards  must  have  been 
developed  by  an  ANSI  committee  tmd 
must  be  revisited  by  that  committee 
within  five  years  after  approval  for 
update. 

E.  Cash  contributions.  The  recipients 
cash  outlay,  including  the  outlay  of 
money  contributed  to  the  recipient  by 
third  parties. 

F.  Civil  jurisdiction.  All  cities  with  a 
population  of  at  least  25.000  and  all 
counties.  Townships  of  25.000  or  more 
population  are  also  considered  as  civil 
jurisdictions  in  four  States  (Michigan. 
New  Jersey,  New  York,  and 
Pennsylvania).  In  Connecticut. 
Massachusetts.  Puerto  Rico  and  Rhode 
Islemd  where  counties  have  very  limited 
or  no  government  functions,  the 
classifications  are  done  for  individual 
towns. 

G.  Client.  A  recognized  business 
entity,  including  a  corporation, 
partnership,  or  sole  proprietorship, 
organized  for  profit  or  nonprofit,  which 
is  small  or  other  than  small,  that  has  the 
potential  or  is  seeking  to  meirket  its 
goods  and/or  services  as  a  prime  or 
subcontractor  to  DoD,  other  Federal 
agencies,  state  and/or  local 
governments.  For  the  American  Indian 
program,  the  client  must  be  located  on 

a  reservation. 
H.  Conunercial  Item. 

1.  Any  item,  other  than  real  property, 
that  is  of  a  type  customarily  used  for 
nongovernmental  purposes  and  that — 

a.  Has  been  sold,  leased,  or  licensed 
to  the  general  public;  or, 

b.  Has  been  offered  for  sale,  lease,  or 
license  to  the  general  public; 

2.  Any  item  that  evolved  from  an  item 
described  in  paragraph  1.  of  this 
definition  through  advances  in 
technology  or  performances  and  that  is 
not  yet  available  in  the  commercial 


marketplace,  but  will  be  available  in  the 
commercial  market  place  in  time  to 
satisfy  the  delivery  requirements  under 
a  Government  solicitation; 

3.  Any  item  that  would  satisfy  a 
criterion  expressed  in  paragraphs  1.  or 
2.  of  this  definition,  but  for — 

a.  Modifications  of  a  type  customarily 
available  in  the  commercial 
marketplace;  or 

b.  Minor  modifications  of  a  type  not 
customarily  available  in  the  commercial 
marketplace  made  to  meet  Federal 
Government  requirements.  "Minor" 
modifications  means  modifications  that 
do  not  significantly  alter  the 
nongovernmental  function  or  essential 
physical  characteristics  of  an  item  or 
component,  or  change  the  purpose  of  a 
process.  Factors  to  be  considered  in 
determining  whether  a  modification  is 
minor  include  the  value  and  size  of  the 
modification  and  the  comparative  value 
and  size  of  the  final  product.  Dollar 
values  and  percentage  may  be  used  as 
guideposts.  but  are  not  conclusive 
evidence  that  a  modification  is  minor; 

4.  Any  combinations  of  items  meeting 
the  requirements  of  paragraphs  1..  2.,  3., 
or  5.  of  this  definition  that  are  of  a  type 
customarily  combined  and  sold  in 
combination  to  the  general  public; 

5.  Installation  services,  maintenance 
services,  repair  services,  training 
services,  and  other  services  if  such 
services  are  procured  for  support  of  an 
item  referred  to  in  paragraphs  1..  2..  3.. 
4.  of  this  definition,  and  if  the  source  of 
such  services- — 

a.  Offers  such  services  to  the  general 
public  and  the  Federal  Government 
contemporaneously  and  under  similar 
terms  and  conditions;  and 

b.  Offers  to  use  the  same  work  force 
for  providing  the  Federal  Government 
with  such  services  as  the  source  uses  for 
providing  such  services  to  the  general 
public; 

6.  Services  of  a  type  offered  and  sold 
competitively  in  substantial  quantities 
in  the  commercial  marketplace  based  on 
established  catalog  or  market  prices  for 
specific  tasks  performed  under  standard 
commercial  terms  and  conditions.  This 
does  not  include  services  that  are  sold 
based  on  hourly  rate  without  an 
established  catalog  or  market  price  for  a 
specific  service  performed; 

7.  Any  item,  combination  of  items,  or 
service  referred  to  in  paragraphs  1 . 
through  6.,  notwithstanding  the  fact  that 
the  item,  combination  of  items,  or 
service  is  transferred  between  or  among 
separate  divisions,  subsidiaries,  or 
affiliates  of  a  contractor;  or 

8.  A  nondevelopmental  item,  if  the 
procuring  agency  determines  the  item 
was  developed  exclusively  at  private 
expense  and  sold  in  substantial 


quantities,  on  a  competitive  basis,  to 
multiple  State  and  local  governments. 

I.  Consultant  services.  Marketing  and 
technical  assistance  obtained  from 
private  nonprofit  and/or  profit  making 
individuals,  organizations  or  otherwise 
qualified  business  entities  to  augment 
the  capabilities  of  the  PTA  center. 

J.  Cooperative  agreement.  A  binding 
legal  instrument  reflecting  a 
relationship  between  DLA  and  the 
recipient  of  a  cooperative  agreement 
when  the  principal  purpose  of  the 
relationship  is  to  transfer  a  thing  of 
value  of  the  recipient  to  carry  out  a 
public  purpose  of  support  of  stimulation 
authorized  by  a  law  of  the  United  States 
instead  of  acquiring  property  or  services 
for  the  direct  benefit  or  use  of  the  U.S. 
Government.  Substantial  involvement  is 
expected  between  DLA  and  the 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement. 

K.  Cooperative  agreement 
Application.  An  applicant's  response  to 
the  SCAA  describing  its  planned  PTA 
program. 

L.  Cooperative  agreement  award 
recipient.  An  organization  receiving 
financial  assistance  directly  from  DLA 
to  carry  out  a  PTA  program.  Awards 
will  only  be  made  to  legal  entities 
recognize  under  the  laws  in  the  State  in 
which  the  entity  is  organized. 

M.  Cost  matching  or  sharing.  The 
portion  of  project  or  program  costs  or 
borne  by  the  Federal  Government. 

N.  Counseling  session.  A  documented 
counseling  session  (telephone  call, 
correspondence  or  personal  discussion) 
held  with  a  business  firm/client,  where 
professional  guidance  is  provided  to 
assist  the  business  firm/client  in 
marketing  its  goods  and/or  services  to 
DoD,  other  Federal  agencies,  and  state 
and  local  goverrunent.  This  includes, 
but  is  not  limited  to,  providing  advice 
and  assistance  such  as: 

1 .  Assisting  business  firms  by 
providing  marketing  and  technical 
assistance  in  selling  their  goods  and/or 
services  to  DoD,  other  Federal  agencies, 
and  state  and  local  governments; 

2.  Assisting  with  understanding 
specifications; 

3.  Preparing  applicants  to  be  placed 
on  solicitation  mailing  lists; 

4.  Preparing  offers; 

5.  Providing  postaward  assistance  in 
areas  such  as  production,  quality  system 
requirements,  finance,  engineering, 
transportation  and  packaging;  and 

6.  Providing  information  to  business 
firms/clients  on  the  DoD  Mentor-Protege 
Pilot  Program;  Defense  Conversion, 
Reinvestment  and  Transition  Assistance 
Act  of  1992;  The  Metric  Conversion  Act; 
Electronic  Commerce/Electronic  Data 


Interchange  (EC/EDI);  and  commercial 
item  acquisitions. 

The  distribution  of  publications, 
specifications,  bid  matches  or  simply 
referring  business  firms/clients  to 
another  source  for  advice  or  assistance 
is  not  a  counseling  session. 

0.  Direct  cost.  Any  cost  that  can  be 
identified  specifically  with  a  particular 
final  cost  objective.  No  final  cost 
objective  shall  have  allocated  to  it  as  a 
direct  cost  any  cost,  if  other  costs 
incurred  for  the  same  purpose,  in  like 
circumstances,  have  been  included  in 
any  indirect  cost  pool  to  be  allocated  to 
that  or  any  other  final  cost  objective. 

P.  Distressed  area.  The  geographical 
area  to  be  serviced  by  an  eligible  entity 
in  providing  PTA  to  business  firms 
physically  located  within  an  area  that: 

1.  Has  a  per  capita  income  of  80%  or 
less  of  that  State's  average; 

2.  Has  an  unemployment  rate  that  is 
one  percent  greater  than  the  national 
average  for  the  most  recent  24-month 
period  in  which  statistics  are  available; 
or 

3.  Is  a  "reservation"  which  includes 
Indian  reservations,  public  domain 
Indian  allotments,  former  Indian 
reservations  in  Oklahoma,  and  land 
held  by  incorporated  Native  groups, 
regional  corporations,  and  village 
corporations  under  the  provisions  of  the 
Alaska  Native  Claims  Settlement  Act. 

Q.  Duplicate  coverage.  A  situation 
caused  by  two  or  more  applicants 
offering  to  provide  marketing  and 
technical  assistance  to  clients  located 
within  the  same  county(ies)  or 
equivalent  within  the  same  geographic 
area. 

R.  Electronic  Commerce  (EC).  The 
end-to-end,  paperless  business 
enviroimient  that  integrates  electronic 
transfer  and  automated  business 
systems.  EC  includes  EDI,  FAX,  Bar 
Coding,  Electronic  Funds  Transfer,  etc. 

S.  Electronic  Coinmerce  in 
Contracting  (ECIC).  Refers  to  electronic 
procurement  transactions. 

T.  Electronic  Data  Interchange  (EDI). 
A  subset  of  EC.  EDI  is  the  computer-to- 
computer  exchange  of  routine  business 
transactions. 

U.  Eligible  entities.  Organizations 
qualifying  to  submit  an  application  as 
follows: 

1.  General  Program: 

a.  State  government.  Any  of  the 
several  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  or  any  agency  or  instrumentality 
of  a  State,  exclusive  of  local 
governments.  The  term  does  not  include 
any  public  and  Indian  housing  agency 
under  the  US  Housing  Act  of  1937. 


b.  Local  government.  A  county, 
municipality,  city,  town,  township, 
local  public  authority  (including  any 
public  and  Indian  Housing  agency 
imder  the  US  Housing  Act  of  1937), 
school  district,  special  district, 
intrastate  district,  council  of 
governments  (whether  or  not 
incorporated  as  a  nonprofit  corporation 
under  State  law),  any  other  regional  or 
interstate  government  entity  (such  as 
regional  plemning  agencies),  or  any 
agency  or  instrumentality  of  a  local 
goverrunent.  The  term  does  not  include 
institutions  of  higher  education  and 
hospitals. 

c.  Private,  nonprofit  organizations. 

(1)  A  business  entity  organized  and 
operated  exclusively  for  charitable, 
scientific,  or  educational  purposes,  of 
which  no  part  of  the  earnings  inure  to 
the  benefit  of  any  private  shareholder  or 
individual,  of  which  no  substantial  part 
of  the  activities  is  carrying  on 
propaganda  or  otherwise  attempting  to 
influence  legislation  or  participating  in 
any  political  campaign  on  behalf  of  any 
candidate  for  public  office,  and  which 
are  exempt  from  Federal  income 
taxation  under  section  501  of  the 
Internal  Revenue  Code. 

(2)  American  Indian  Program: 

(a)  Indian  Economic  enterprise.  Any 
Indian-owned  (as  defined  by  the 
Secretary  of  the  Interior)  commercial, 
industrial,  or  business  activity 
established  or  organized,  whether  or  not 
such  economic  enterprise  is  organized 
for  profit  or  nonprofit  purposes: 
Provided,  That  such  Indian  ownership 
shall  constitute  not  less  than  51  per 
centum  of  the  enterprise. 

(b)  Indian/Tribal  Organization.  The 
recognized  governing  body  of  any 
Indian  tribe;  any  legally  established 
organization  of  Indians  which  is 
controlled,  sanctioned,  or  chartered  by 
such  governing  body,  or  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  by  such  organization  and  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities: 
Provided,  that  in  any  case  where  a 
cooperative  agreement  is  made  to  an 
organization  to  perform  services 
benefitting  more  than  one  Indian  tribe, 
the  approval  of  each  such  Indian  tribe 
shall  be  a  prerequisite  to  the  letting  or 
making  of  such  cooperative  agreement. 

V.  Existing  program.  Any  PTA 
program  that  had  a  cooperative 
agreement  with  DLA  for  one  or  more 
years. 

W.  Federal  funds  authorized.  The 
total  amount  of  Federal  funds  obligated 
by  the  Federal  government  for  use  by 
the  recipient 
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X.  Follow-up  counseling  session.  A 
counseling  session  held  with  a  client 
subsequent  to  the  initial  counseling 
session. 

Y.  Grants  officer.  An  official  with  the 
authority  to  enter  to,  administer,  and/or 
terminate  grants  or  cooperative 
agreements. 

Z.  Indian.  Any  person  who  is  a 
member  of  any  Indian  tribe,  band, 
group,  pueblo,  or  community  which  is 
recognized  by  the  Federal  Government 
as  eligible  for  services  from  the  BIA  and 
any  "Native"  as  defined  in  the  Alaska 
Native  Claims  Settlement  Act  (43  U.S.C. 
1601  et.  seq.). 

AA.  Indian  tribe.  Any  Indian  tribe, 
band,  group,  pueblo,  or  community, 
including  Native  villages  and  Native 
group}s  (including  corporations 
organized  by  Kenai,  Sitka,  and  Kodiak) 
as  defined  in  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  Section  1601 
et  seq.],  which  is  recognized  by  the 
Federal  Govenunent  as  eligible  for 
services  &om  the  Bureau  of  Indian 
Affairs. 

AB.  Indirect  cost.  Any  cost  not 
directly  identified  with  a  single  final 
cost  objective,  but  identified  with  two  or 
more  final  cost  objectives  or  an 
intermediate  cost  objective.  An  indirect 
cost  is  not  subject  to  treatment  as  a 
direct  cost. 

AC.  Initial  counseling  session.  The 
first  counseling  session  held  by  a 
recipient  with  a  business  firm.  The 
initial  counseling  session  may 
determine  that  the  business  firm  has  no 
potential  to  do  business  with  a  Federal 
agency  and/or  state  and  local 
government. 

AD.  In-kind  contributions.  The  value 
of  noncash  contributions  provided  by 
the  eligible  entity  and  non-Federal 
parties  to  the  PTA  Program.  Only  when 
authorized  by  Federal  legislation  may 
pro{>erty  or  services  purchased  with 
Federal  funds  be  considered  as  in-kind 
contributions.  In-kind  contributions 
may  be  in  the  form  of  charges  for  real 
property  and  nonexpendable  personal 
property  and  the  value  of  goods  and 
services  directly  benefiting  and 
sf)ecifically  identifiable  to  the  project  or 
program. 

A£.  Integrated  automated  information 
environment.  Computer-to-computer 
exchange  of  public  standard  formatted 
messages  through  use  of  a  VAN. 

AF.  Multi-area  coverage.  A  PTA 
program  that  proposes  to  service  100% 
of  the  reservations  located  within  one 
BIA  service  area  and  at  least  50%  of  the 
reservations  located  within  another  BIA 
service  area. 

AC.  Net  program  cost.  The  total 
program  cost  from  all  authorized 
sources — less  any  program  income  and/ 


or  other  Federal  funds  not  authorized  to 
be  shared. 

AH.  Networking.  A  method  of 
providing  assistance  throughout  the  area 
to  be  serviced.  Examples  include: 

1.  Locating  assistance  offices  in  area 
of  industrial  concentration; 

2.  Establishing  and/or  maintaining 
data  links  with  other  organizations;  and 

3.  Creating  data  exchanges. 

AI.  New  start.  An  eligible  entity  that 
is  not  an  existing  program. 

AJ.  Non-profit  agencies  representing 
the  blind  and  severely  disabled.  A 
qualified  nonprofit  agency  for  the  blind 
or  the  severely  disabled  which  produces 
a  commodity  for,  or  provides  a  service 
to,  the  Government.  For  the  PTACAP 
workshops  may  be  treated  as  small 
businesses. 

AK.  Other  Federal  funds.  Federal 
funds  such  as  those  provided  by  Federal 
agency(ies)  other  than  the  DoD  PTA 
Cooperative  Agreement  Program.  When 
authorized  by  statute,  Federal  funds 
received  from  other  sources,  including 
grants,  may  be  used  as  cost  sharing  and/ 
or  cost  matching  contributions. 

AL.  Outlays/expenditures.  Charges 
made  to  the  PTA  program.  They  may  be 
reported  on  a  cash  or  accrual  basis. 

1.  Cash  basis.  For  reports  prepared  on 
a  cash  basis,  outlays  are  of  the  sum  of: 

a.  Cash  disbursements  for  direct 
charges  for  goods  and  services; 

b.  The  amount  of  indirect  expense 
charged; 

c.  The  value  of  third  party  in-kind 
contributions  applied;  and 

d.  The  amount  of  cash  advances  and 
payments  made  to  subrecipients. 

2.  Accrual  basis.  For  reports  prepared 
on  an  accrual  basis,  outlays  are  the  sum 
of: 

A.  Cash  disbursements  for  direct 
charges  for  goods  and  services; 

b.  The  amount  of  indirect  expense 
incurred; 

c.  The  value  of  in-kind  contributions 
applied: 

d.  The  net  increase  (or  decrease)  in 
the  amounts  owned  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees;  and 

e.  Other  amounts  becoming  owed 
under  programs  for  which  no  current 
services  or  p>erformance  are  required. 

AM.  Per  capita  income.  The  estimated 
average  amount  per  person  of  total 
money  income  received  during  the 
calendar  year  for  all  persons  residing  in 
a  given  political  jurisdiction  as 
published  by  the  U.S.  Department  of 
Commerce,  Bureau  of  the  Census. 

AN.  Prior  approval.  Written  approval 
given  by  an  authorized  official 
evidencing  prior  consent  as  require^  by 


the  cooperative  agreement  award 
document. 

AO.  Procurement  Technical 
Assistance  Cooperative  Agreement 
Program  (PTACAP).  A  program 
established  to  generate  employment  and 
improve  the  general  economy  of  a 
locality  by  assisting  business  firms  in 
obtaining  and  performing  under  DoD, 
other  Federal  agency  and  state  and  local 
government  contracts. 

AP.  Program  income.  Gross  income 
earned  by  the  recipient  or  subrecipient 
from  cooperative  agreement-supported 
activities.  Program  income  includes  fees 
for  services  performed,  and  the  use  or 
rental  of  personal  property  acquired 
with  cooperative  agreement  funds. 
Except  as  otherwise  provided  in 
program  regulations  or  the  terms  and 
conditions  of  the  award,  program 
income  does  not  include  the  receipt  of 
principal,  interest  or  loans,  rebates, 
credits,  discounts,  refunds,  etc.,  or 
interest  earned  on  any  of  them. 

AQ.  Public  Standard  Format.  A  data 
exchange  format  which  includes  the 
ANSI  format  ASC  X-12  and/or  the 
United  Nations  Electronic  Data 
Interchange  for  Administration. 
Commerce  and  Transport 
(UNEDIFACT). 

AR.  Reservation.  Includes  Indian 
reservations,  public  domain  Indian 
allotments,  former  Indian  reservations 
in  Oklahoma,  and  land  held  by 
incorporated  Native  groups,  regional 
corporations,  and  village  corporations 
under  the  provisions  of  the  Alaska 
Native  Claims  Settlement  Act  (43 
U.S.C.A.,  Section  1601  et  seq.). 

AS.  Service  area.  Any  one  of  twelve 
area  offices,  as  published  by  the  U.S. 
Department  of  the  Interior,  BIA,  to 
include:  Aberdeen,  Albuquerque, 
Anardako,  Billings,  Eastern,  Juneau, 
Minneapolis,  Muskogee,  Navajo, 
Phoenix,  Portland  and  Sacramento. 

AT.  Small  business  (SB).  As  used  in 
this  solicitation,  a  business,  including 
its  affiliates,  that  is  independently 
owned  and  operated,  not  dominant  in 
the  field  of  operation  in  which  it  is 
bidding  on  Govemihent  contracts,  and 
qualified  as  SB  under  the  criteria  and 
size  standards  in  13  CFR  121. 

AU.  Small  disadvantage  business 
(SDB).  As  used  in  this  solicitation,  a  SB 
concern  that  is  at  least  51  percent 
unconditionally  owned  by  one  or  more 
individuals  w.ho  are  both  socially  and 
economically  disadvantage,  or  a 
publicly  owned  business  that  has  at 
least  51  percent  of  its  stock 
unconditionally  owned  by  one  or  more 
socially  and  economically 
disadvantaged  individuals  and  that  has 
its  management  and  daily  business 
controlled  by  one  or  more  such 
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individuals.  This  term  also  means  a  SB 
concern  that  is  at  least  51  percent 
unconditionally  owned  by  an 
economically  disadvantaged  Indian 
tribe  or  Native  Hawaiian  organization, 
or  publicly  owned  business  that  has  at 
least  51  percent  of  its  stock 
unconditionally  owned  by  one  of  these 
entities,  that  has  its  management  and 
daily  business  controlled  by  members  of 
an  economically  disadvantaged  Indian 
tribe  or  Native  Hawaiian  organization 
that  meets  the  requirement  of  13  CFR 
124. 

AV.  Solicitation  for  cooperative 
agreement  applications  (SCAA).  A 
document  issued  by  DLA  containing 
provisions  and  evaluation  factors 
applicable  to  all  applicants  which  apply 
for  a  PTA  cooperative  agreement. 

AW.  Statewide  coverage.  A  PTA 
program  which  proposes  to  service  at 
least  50%  of  a  State's  counties  or 
equivalent  and  75%  of  the  States's  labor 
force. 

AX.  Subrecipent.  The  legal  entity  to 
which  a  written  subagreement  is 
awarded  and  which  is  accountable  to 
the  recipient  of  a  cooperative  agreement 
for  DLA  and  any  modification(s)  thereto. 

AY.  Third  party  in-kind 
contributions.  The  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
PTACAP. 

AZ.  Total  program  cost.  All  allowable 
costs  as  set  forth  in  OMB  Circular  A-21, 
A-87  and  A-122,  as  applicable. 
Al.  Total  program  outlays.  All 
charges  made  to  the  PTA  program." 
These  charges  include  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  charged,  the  value  of 
in-kind  contributions  applied,  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received  for 
services  performed  by  employees, 
contractors  and  other  payees,  and  other 
amounts  becoming  owed  under 
programs  for  which  no  current  services 
or  performances  are  required. 

A2.  Unliquidated  obligations.  For 
financial  reports  prepared  on  a  cash 
basis,  means  the  amount  of  obligations 
incurred  by  the  recipient  that  has  not 
been  paid.  For  reports  prepared  on  an 
accrued  expenditure  basis,  they 
represent  the  amount  of  obligations 
incurred  by  the  recipient  for  which  an 
outlay  has  not  been  recorded. 

A3.  Unobligated  balance.  The  portion 
of  the  funds  authorized  by  DLA  that  has 


not  been  obligated  by  the  recipient 
which  is  determined  by  deducting  the 
cumulative  obligations  from  the 
cimiulative  funds  authorized. 

A4.  Value  added  network  (VAN).  A 
commercial  telecommunications  service 
provider  which  passes  electronic 
commerce  traffic  between  a  government 
entity  and  a  commercial,  private  sector 
vendor. 

A5.  Woman-owned  small  business 
(WOB).  A  small  business  concern — (i) 
which  is  at  least  51  per  centiun  owned 
by  one  or  more  women;  or  in  the  case 
of  a  publicly  owned  business,  at  least  51 
per  centum  of  the  stock  of  which  is 
owned  by  one  or  more  women;  and  (ii) 
whose  management  and  daily  business 
operations  are  controlled  by  one  or  more 
women. 

3-4    Program  Purpose  and 
Requirements 

A.  The  purpose  of  the  PTACAP  is  to 
generate  employment  and  to  improve 
the  general  economy  of  a  locali^  by 
assisting  business  firms  in  obtaining  and 
performing  under  Federal,  state  and 
local  government  contracts. 

B.  Each  PTA  center  must  meet  these 
minimum  requirements  set  forth  below. 
Failure  to  meet  any  of  these 
requirements  will  be  cause  to  deny  or 
terminate  an  award. 

1.  Service  Area. 

Analyze  the  service  area  to  identify  its 
geographic  and  demographic 
characteristics.  The  applicant  must 
maintain  and  provide  information 
regarding  the  characteristics  of  the  local 
economy  (distressed  or  nondistressed) 
and  the  type  of  business  firms  located 
in  the  service  area  (SB,  WOB,  SDB, 
OTSB).  Informaiton  must  include: 

a.  An  explanation  how  the  business 
community  will  be  made  aware  of  the 
PTA  Program;  the  types  of  assistance 
being  offered  to  clients;  what  is  required 
from  a  business  firm  to  become  a  PTA 
center's  client;  and  the  impact  the  PTA 
center  will  have  in  generating 
employment  within  the  service  area. 

b.  The  total  number  of  counties  or 
equivalent  within  the  State  and  the 
identification  of  each  counfy  the 
applicant  plans  to  service. 

c.  The  average  unemployment  level 
for  each  counfy  the  applicant  plans  to 
service. 

d.  The  average  per  capita  income  of 
the  State  and  each  coimfy  the  applicant 
plans  to  service. 

e.  The  total  number  of  procurement 
outreach  conferences  the  applicant 
plans  to  sponsor. 

f.  The  total  number  of  procurement 
outreach  conferences  the  applicant 
plans  to  participate  in  other  than  as  a 
sponsor. 


g.  The  state's  total  f>opulation  and  the 
percent  of  the  population  that  the 
applicant  plans  to  service. 

h.  The  total  number  of  SB,  WOB,  SDB. 
and  OTSB  the  applicant  plans  to 
service. 

2.  Counseling  and  Client  Information. 

Applicants  must  provide  clients  with 
counseling  and  information  regarding 
marketing  their  goods  and  services  to 
DoD,  other  Federal  agencies,  and  state 
and  local  governments.  The  applicant 
shall: 

a.  Analyze  the  types  of  business  firms 
within  their  geographic  area  to 
determine  the  types  to  t>e  counseled  (by 
product  or  service  offered). 

b.  Shall  maintain  regulations  and 
publicaitons  (or  identify  sources  for 
obtaining)  that  govern  Federal,  state  and 
local  govenunent  procurement,  as 
applicable. 

c.  Identify  marketing  opportunities  for 
clients  consistent  v^th  their  products 
and  services. 

d.  Assist  and  advise  clients 
concerning  p>ost  award  functions. 

e.  Educate  clients  in  the  following 
areas: 

(1)  DoD  mentor-protege  Pilot  Program. 

(2)  Defense  Conversion,  Reinvestment 
and  transition  Assistance  Act  of  1992. 

(3)  The  Metric  Conversion  Act 

(4)  The  requirements  and  procedures 
used  by  E)oD  and  other  Federal  agencies 
in  the  acquisition  of  commercial 
products. 

f.  Maintain  records  to  document 
services  provided  during  all  counseling 
sessions  (initial  and  follow-up)  to 
include  preparation  of  bidders  mailing 
list  applications. 

3.  Electronic  Commerce/Electronic 
Data  Interchange. 

EC/EDI) — Applicant  must  provide  its 
clients  with  information  pertaining  to 
Electronic  Commerce  in  Contracting 
(EQC),  including  the  routine  computer 
exchange  of  procurement  information 
such  as  solicitations,  offers,  contracts, 
purchase  orders,  invoices,  payments, 
and  other  contractual  documents 
electronically  exchanged  between  the 
private  sector  and  the  Federal 
Government,  to  the  maximum  extent 
practicable,  using  ANSI  ASC  X-12 
standards.  Information  to  be  provided  to 
the  client  should  include: 

a.  An  explanation  of  how  the  business 
community  will  benefit  from  using  EC/ 
EDI. 

b.  A  complete  understanding  of  the 
Federal  Government  EC/EDI  program  to 
include: 

(1)  An  identification  and  explanation 
of  the  functions  of  the  various 
components  of  EC/EDI,  such  as  Value 
Added  network  (VANs)  ai:d  Value 
Added  Services  (VASs).  Government 


iMI 


12616 


Federal  Register  /  Vol.  62.  No.  51  /  Monday,  March  17,  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  51  /  Monday,  March  17,  1997  /  Notices 


12617 


gateways  and  networks,  translation 
software,  necessary  hardware,  and  the 
Central  Contractor  Registration  (CCR) 
system. 

(2)  An  explanation  of  current  OSD 
and  Federal  policies  regarding  ECIC. 

(3)  An  explanation  of  transaction  sets 
and  implementation  conventions. 

(4)  An  explanation  of  the  impact  and 
applicability  of  the  Internet  on  ECIC, 
including  identification  of  Government 
home  pages,  electronic  catalogs, 
electronic  bulletin  boards  and  other 
relevant  net  sites. 

(5)  Explanation  of  FACNET 
requirements  and  DoD  and  Federal 
efforts  (and  status)  on  meeting  these 
requirements. 

4.  Postaward  Assistance. 
Applicant  must  assist,  as  appropriate, 

their  clients  with  understanding 
Federal,  state  and  local  government 
requirements  applicable  to  contracting 
for  services,  manufacturing, 
construction  or  other  markets.  As  a 
minimum,  the  assistance  should  include 
but  is  not  limited  to: 

a.  (Eduction 

b.  Quality  System 

c.  Accounting  system  requirements,  and 

contract  payments 

d.  Transportation 

e.  Packaging 

f.  Subcontracting 

g.  Property 

5.  Performance  Reporting. 

The  PTA  center  shall  collect  sufficient 
information  horn  its  clients  to 
supplement  information  maintained  in 
its  files  to  report  current,  complete  and 
accurate  information  required  by  the 
Procurement  Technical  Assistance 
Cooperative  Agreement  Performance 
Report  (DLA  Form  1806).  The  DLA 
Form  1806  shall  be  submitted  to  the 
cognizant  contract  administration 
activity  on  a  semiannual  basis,  the  PTA 
center  shall: 

a.  Segregate  data  by  origin  of  award 
(DoD,  other  Federal  agency,  state  and 
local  government)  and  type  of  business 
(small  and  other  than  small)  and 
socioeconomic  status  of  the  business 
receiving  the  award  (SB,  SDB.  WOE. 
OTSB). 

b.  Have  on  file: 

(1)  A  minimum  of  five  success  stories 
attesting  to  the  PTA  provided  to  DoD 
clients  during  the  base  and  each  option 
year.  Each  success  story  must  be 
verified  by  a  letter  from  the  applicant's 
client  stating  that  the  story  is  true  and 
has  resulted  bonx  substantial  effort  on 
behalf  of  the  cUent  by  the  PTA  center. 
Success  stories  involving  DoD  non- 
appropriated fund  activities  (Army/Air 
Force  exchange  service,  etc.)  can  be 
used  to  satisfy  this  requirement. 


(2)  The  number  and  dollar  value  of 
prime  and  subcontract  awards  received. 

(3)  A  means  of  validating  the  number 
and  dollar  value  for  prime  and 
subcontract  awards  received. 

(4)  A  signed  statement  from  the  cHent 
confirming  that  the  reported  prime  and/ 
or  subcontract  awards  were  obtained  as 
a  result  of  the  assistance  provided  by 
the  PTA  center. 

(5)  When  requested  by  the  reviewing 
activity,  obtain  detailed  information 
such  as:  the  contract  awarding  activity; 
name  and  telephone  number  of  the 
point  of  contact  at  the  contract  awarding 
activity:  and  the  contract  number  and 
dollar  value  of  prime  and/or  subcontract 
awards  from  the  client  to  support  the 
information  reported  on  the  DLA  Form 
1806,  when  the  information  is  not 
available  in  the  PTA  center's  files. 

c.  Have  on  file  for  the  PTA  center  the 
number  of  jobs  generated  and/or 
retained  for  the  base  and  each  option 
year  resulting  from  the  assistance 
provided  by  the  PTA  center. 

6.  Client  Satisfaction. 

Clients  serviced  by  the  award 
recipient  shall  be  surveyed  annually,  as 
a  minimum,  to  document  client 
satisfaction  with  the  assistance  provided 
by  the  PTA  center.  The  client  shall  be 
requested  to  assess  the  performance  of 
the  PTA  center  and  its  p>ersonnel  in 
terms  of: 

a.  Timeliness  and  responsiveness  to 
general  and  specific  client  needs; 

b.  Flexibility  and  ability  to  change 
with  evolving  client  circumstances; 

c.  Commitment  to  the  client's  stated 
goals; 

d.  Training  offered  and  received,  as 
appropriate;  and, 

e.  Overall  capability  to  provide 
relevant  advice  and  assistance  to  the 
client. 

Clients  shall  rate  the  PTA  center  as 
satisfactory  or  unsatisfactory.  The  file 
will  reflect,  in  sufficient  detail,  the  PTA 
center's  efforts  to  overcome  areas  of 
client  dissatisfaction.  The  above 
information  will  be  compiled, 
documented  and  maintained  as  a  part  of 
each  client's  permanent  file,  and  as  a 
collective  report  for  the  entire  PTA 
center.  The  client  rating  information 
shall  be  made  available  to  the  Grants 
Officer  or  designated  representative  for 
review  upon  request. 

C.  PTA  Center  Operating  Hours. 

1.  The  recipients  shall  operate  their 
PTA  centers  on  a  forty  (40)  hour  week 
basis,  or  during  the  normal  business 
hours  of  the  state  or  local  government  or 
PTA  center's  parent  organization 
throughout  the  effective  period  of  the 
cooperative  agreement.  Vacation 
benefits  and  holidays  allowed  to  the 
staff  of  the  recipient  and  8ubrecipient(8) 


shall  conform  to  the  policy  of  the  state 
or  local  government  or  PTA  center's 
parent  organization. 

2.  The  subrecipient  shall  provide  PTA 
on  a  daily  basis  during  the  normal 
business  hours  of  the  subrecipient's 
parent  organization  throughout  the 
effective  period  of  the  cooperative 
agreement.  Vacation  benefits  and 
holidays  allowed  to  the  staff  of  the 
subrecipient  shall  conform  to  the  policy 
of  the  subrecipient's  parent 
organization. 

3-5    Procedures 

A.  The  SCAA  and  selection  criteria 
are  developed  and  prepared  by  the 
Headquarters  (HQ),  DLA  PTA 
Cooperative  Agreement  Program 
Manager  (hereafter  referred  to  as 
Program  Manager).  The  SCAA  and 
selection  criteria  are  approved  by  the 
HQ  DLA  PTA  Coop)erative  Agreement 
Program  Policy  Committee  (hereafter 
referred  to  as  Policy  Committee).  The 
Policy  Committee  is  comprised  of 
representatives  from  HQ  DLA.  The 
Director,  office  of  Small  and 
Disadvantaged  Business  utilization, 
serves  as  the  Policy  Committee 
Chairman. 

B.  The  Policy  Committee  is  the  final 
administrative  appeal  authority  for 
disputes  and  protests. 

C.  Grants  Officer  (GO)  as  used  herein 
refers  to  the  GO  assigned  to  HQ  DLA 
Office  of  Small  and  Disadvantaged 
Business  Utilization. 

D.  Applications  and  revisions 
received  after  the  deadline  for  receipt  of 
applications,  as  specified  in  the  SCAA, 
will  not  be  evaluated  unless  acceptable 
evidence  is  provided  by  the  applicant 
Acceptable  evidence  to  support  an 
otherwise  late  application  or  revision 
received  after  the  closing  time  and  date 
shall  consist  of: 

1.  An  original  US  Post  Office  receipt 
for  registered  or  certified  mail  showing 
the  date  of  mailing  not  later  than  five 
calendar  days  before  the  date  specified 
for  receipt  of  applications  and  revisions; 
or 

2.  When  sent  by  US  Postal  Service 
Express  Mail  Next  Day  Service — Post 
Office  to  Addressee,  the  date  entered  by 
the  Post  Office  receiving  clerk  on  the 
"Express  Mail  Next  day  Service — Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  ivrapper 
and  on  the  original  receipt  for  the  US 
Postal  Service.  The  postmark  date  must 
be  two  working  days  prior  to  the  date 
specified  for  receipt  of  applications.  The 
term  working  days  excludes  weekends 
and  Federal  holidays.  Applicants 
should  request  the  postal  clerk  to  place 
a  legible  hand  cancellation  "bull's-eye" 


postmark  on  both  the  receipt  and 
envelope  or  wrapper. 

3.  U  the  application  or  revision  is 
hand  delivered,  the  specified  time  and 
delivery  date  shall  be  supported  by  a 
receipt  given  by  the  GO  or  designated 
representative. 

E.  The  evaluation  of  applications  and 
selection  of  award  recipients  resulting 
from  responses  to  the  SCAA  shall  be 
conducted  as  detailed  below: 

1.  The  GO  will  evaluate  each 
application  received  to  determine  if  the 
application:  (i)  offers  at  least  a  county  or 
equivalent  coverage;  (ii)  contains 
sufficient  management,  technical,  cost, 
and  other  required  information;  (iii)  has 
been  signed  by  a  responsible  official 
authorized  to  bind  the  eligible  entity; 
and  (iv)  otherwise  meets  the 
requirements  of  the  SCAA.  Applications 
that  fail  to  meet  the  requirements  of  the 
SCAA  will  be  removed  from  further 
consideration  for  an  award  and  the 
applicant  will  be  promptly  notified  of 
the  reason  for  removal.  The  applicant's 
application  will  be  retained  with  any 
other  unsuccessful  application(s)  by  the 
GO. 

2.  Program  status  classification.  The 
GO  will  review  and  verify  the  accuracy 
of  the  applicant's  program  status  stated 
in  item  8,  "Type  of  Application"  of  the 
Standard  Form  (SF)  424.  If  the  GO 
considers  the  program  status 
misclassified,  the  matter  will  be 
reviewed  with  the  applicant.  If  the 
applicant  and  the  GO  cannot  agree,  the 
GO  will  determine  the  applicant's 
program  status  based  upon  the 
information  contained  in  the 
application  at  the  time  the  solicitation 
closed.  The  GO's  decision  regarding  the 
program's  status  is  final. 

3.  Minor  informalities  and  mistakes. 
The  GO  shall  provide  an  applicant  the 
opportunify  to  cure  any  deficiency 
resulting  frt>m  a  minor  informalify  or 
irregularity  contained  in  the  offer  or 
waive  the  deficiency,  whichever  is  to 
the  advantage  of  the  Government.  A 
minor  informalify  or  irregularify  is  one 
that  is  merely  a  matter  of  form  and  not 
of  substance.  It  also  pertains  to  some 
immaterial  defect  in  an  offer  or  variation 
of  an  offer  from  the  exact  requirements 
of  the  solicitation  that  can  be  corrected 
or  waived  without  being  prejudicial  to 
other  applicants.  The  defect  or  variation 
is  inunaterial  when  the  effect  on 
program  quality  is  negligible  when 
contrasted  with  the  program's  total  cost. 
Two  examples  of  minor  informalities 
include  the  failure  of  the  applicant  to: 
(i)  return  the  required  number  of  copies 
of  its  application;  and  (ii)  execute  the 
certifications  required  by  the  SCAA 
clauses. 


a.  In  cases  of  apparent  mistakes  and 
in  cases  where  the  GO  has  reason  to 
believe  that  a  mistake  may  have  been 
made,  the  GO  shall  request  verification 
fitira  the  applicant  that  the  offer  "should 
read  as  stated;  calling  attention  to  the 
suspected  mistake.  Any  clerical  mistake 
apparent  in  the  offer  may  be  corrected 
by  the  GO.  Examples  of  apparent 
mistakes  are:  (i)  obvious  misplacement 
of  a  decimal  point;  (ii)  incorrect 
transposition  of  numbers;  and  (iii) 
obvious  mistake  in  identifying  the 
program  status  (existing  versus  new 
start  program).  The  GO  shall  obtain  from 
the  applicant  a  written  verification  of 
the  offer  intended. 

b.  Correction  of  a  mistake  by  the  GO 
shall  be  effected  by  attaching  the 
verification  to  the  original  offer.  The  GO 
shall  not  make  corrections  on  the 
application.  Corrections  shall  be 
restated  in  the  cooperative  agreement 
award  document,  if  the  applicant 
received  an  award. 

c.  If  an  applicant  request  permission 
to  correct  a  mistake,  and  clear  and 
convincing  evidence  establishes  the 
existence  of  the  mistake,  the  GO  may 
make  a  determination  permitting  the 
applicant  to  correct  the  mistake.  The 
determination  to  allow  correction  of 
mistakes  will  be  made  provided  that 
both  the  existence  of  the  mistake  and 
the  application  actually  intended  are 
established  by  clear  and  convincing 
evidence  from  the  solicitation  and 
application. 

4.  Notification  of  application  removal 
from  consideration  for  an  award.  The 
GO  will  notify  the  applicant  by  certified 
mail  (return  receipt  requested)  if  its 
application  is  removed  bom  further 
consideration  for  an  award. 

5.  Duplicate  coverage.  An  application 
shall  not  duplicate  more  than  25%.  or 
an  individual  or  cumulative  basis,  any 
of  the  counties  or  equivalent  (for  the 
general  program)  or  any  of  the 
reservations  (for  the  Indian  prograin) 
proposed  by  other  applicants.  When  the 
GO  determines  that  two  or  more 
applicants  are  proposing  to  provide 
duplicate  coverage  in  excess  of  25%, 
selection  priorify  will  be  given  to  the 
applicant  that  is  determined  to  be  best 
qualified  by  the  evaluation  team.  Only 
one  statewide  program  (under  the 
general  program)  will  be  awarded  in  a 
state. 

6.  Each  application  will  be  reviewed 
by  an  evaluation  team  consisting  of  two 
procurement  functionals,  one  technical 
functional,  and  one  smallbusiness 
functional.  Each  evaluation  factor  will 
receive  individual  adjectival  ratings 
(highly  acceptable,  acceptable, 
marginally  acceptable,  and 
unacceptable)  based  on  the  merit  of  the 


applicant's  support  for  the  particular 
evaluation  element.  The  team  will  then 
collectively  assess  the  overall 
application,  taking  into  consideration 
the  strengths  and  weaknesses  of  the 
application  as  it  relates  to  each 
individual  evaluation  factor.  A  single 
adjectival  rating  will  be  assigned  to  the 
application  which  will  be  used  to 
determine  final  award  statiis. 
Applicants  should  be  aware  that 
ultimate  aw^ard  and  inclusion  into  the 
DLA  PTACAP  may  depend  on  funding 
limitations  and  constraints  placed  upon 
the  Agency. 

7.  Award.  The  award 
recommendations  are  approved  by  the 
Program  Manager  and  executed  by  the 
GO. 

3-6    Evaluation  Plan 

A.  Selection  Procedures 

1.  This  section  outiines  the 
procedures  the  Government  will  use 
during  the  selection  process  for  the  FYs 
97  and  98  PTACAP.  The  Government 
contemplates  that  multiple  awards  will 
be  made  fitim  the  applications 
submitted  for  Uie  PTACAP.  The 
Government  at  its  discretion  may  select 
multiple  applicants  to  perform  PTACAP 
requirements  at  statewide  and  other 
than  statewide  coverage  levels  provided 
that  any  individual  application  shall  not 
duplicate  any  counties  or  equivalent  in 
excess  of  25  percent  (general  program), 
or  reservations  in  excess  of  25  percent 
(Indian  program),  proposed  by  other 
applicants. 

2.  The  section  entitied  Evaluation 
Criteria  describes  the  criteria  the 
Government  will  use  to  select  those 
applicants  that  provide  the  best  overall 
value  to  satisfy  PTACAP  requirements. 
Evaluation  criteria  (in  order  of 
importance)  are: 

a.  Past  Performance  (Existing 
Programs  Only); 

b.  Management; 

c.  Technical  Qualifications; 

d.  Service  Area  (geographic  and 
demographic  characteristics);  and 

e.  Cost  Realism. 

3.  Information  provided  regarding 
past  performance  will  be  evaluated  by 
the  Government  to  determine  the 
applicant's  abilify  to  perform  PTACAP 
requirements.  Applicants  selected  for 
the  basic  award  will  be  considered  for 
award  of  option(s)  if  their  demonstrated 
performance  is  equal  or  better  than  that 
required  by  the  base  year  or  first  option 
year  cooperative  agreement  award  and  a 
satisfactory  or  better  performance  rating 
is  received  from  the  cognizant  contract 
administration  activity.  In  the  absence 
of  acceptable  performance  by  the 
original  awardee,  other  applicants  may 
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be  selected  to  complete  the  option 
period(s). 

4.  Although  cost  realism  is  of  lesser 
importance,  the  importance  of  cost 
realism  could  increase  among 
applicants  that  are  rated  equally  or 
nearly  equal.  Should  applicants  become 
equal  or  nearly  equal  in  terms  of  the 
factors  shown  above,  other  factors  listed 
below  may  be  used  as  discriminating 
elements  for  determining  the  selection 
of  applications  among  otherwise 
substantially  equal  applicants.  These 
factors  in  descending  order  of 
importance  are: 

a.  Duplication  of  effort; 

b.  Demographic  make-up,  to  include 
population,  unemployment,  and  labor 
surplus  area  coverage; 

c.  Alternative  methods  employed  to 
stimulate  outreach  efforts  aimed  at 
small  disadvantaged  businesses;  and 

d.  Other  strengths  and  weaknesses  of 
note  demonstrated  in  the  application. 

5.  The  recommendation  of  applicants 
to  participate  in  the  PTACAP  will  be 
made  by  the  Evaluation  Team  based  on 
an  integrated  assessment  of  all 
applications  submitted  in  response  to 
the  solicitation  and  other  terms  and 
conditions  agreed  upon  prior  to  award. 
The  integrated  assessment  will  involve 
a  determination  by  the  Government  of 
the  overall  value  of  each  proposal 
judged  in  terms  of  the  applicant's 
capability.  Throughout  the  evaluation 
process,  the  Government  will 
independently  identify  deficiencies 
within  the  applications.  The  team  will 
collectively  assess  the  overall 
application,  taking  into  account  the 
strengths  and  weaknesses  of  the 
application  as  it  relates  to  each 
individual  evaluation  factor.  A  single 
adjectival  rating  will  be  assigned  to  the 
application,  which  will  be  used  to 
determine  6nal  award  status. 

B.  Evaluation  Criteria 

1.  Past  Performance  (existing 
Programs  only). 

a.  The  Government  will  evaluate  the 
quality  of  the  applicant's  past 
performance.  The  assessment  of  the  past 
performance  will  be  used  in  two  (2) 
ways: 

(1)  First,  the  assessment  of  the 
offeror's  performance  will  be  used  as 
one  means  of  evaluating  the  credibility 
of  the  applicant's  application.  A  record 
of  marginal  or  unacceptable  past 
performance  may  be  considered  and 
indication  that  the  representations  made 
by  the  applicant  are  less  than  reliable. 
Such  an  indication  may  be  reflected  in 
the  overall  assessment  of  the  applicant's 
application. 

(2)  Second,  the  assessment  of  the 
applicant's  past  performance  will  be 


used  as  one  means  of  evaluating  the 
relative  capability  of  the  applicant  and 
the  other  applicants  to  meet  the 
performance  requirements  of  the 
PTACAP.  Thus,  an  applicant  with  an 
exceptional  record  of  past  performance 
may  receive  a  more  favorable  evaluation 
than  another  whose  record  is 
acceptable,  even  though  both  may  have 
otherwise  equally  acceptable 
applications. 

b.  In  investigating  an  applicant's  past 
performance,  the  Government  will 
consider  the  information  in  the 
applicant's  propositi  and  information 
obtained  from  other  sources,  such  as 
past  and  present  clients,  other 
Government  agencies,  and  others  who 
may  have  useful  information. 

c.  Evaluation  of  past  performance  will 
be  a  subjective  assessment  based  on  a 
consideration  of  all  relevant  facts  and 
circumstances.  It  will  not  be  based  on 
absolute  standards  of  acceptable 
performance.  The  Government  is 
seeking  to  determine  whether  the  offeror 
has  consistently  demonstrated  a 
commitment  to  client  satisfaction  and 
timely  delivery  of  quality  service  at 
reasonable  costs.  This  is  a  matter  of 
judgment.  Applicants  may  be  given  an 
opportimity  to  address  especially 
unfavorable  reports  of  past  performance, 
and  the  applicant's  response  or  lack 
thereof  will  be  taken  into  consideration. 

d.  By  past  performance,  the 
Government  means  the  applicant's 
record  of  conforming  to  the  PTACAP 
requirements,  including  the 
administrative  aspects  of  performance, 
reputation  for  reasonable  and 
cooperative  behavior,  commitment  to 
client  satisfaction,  and  generally,  the 
applicant's  businesslike  concern  for  the 
interests  of  the  client 

2.  Management. 

a.  The  proposed  management  team 
will  be  rated  to  determine  the  degree  of 
expterience  offered  by  the  team  proposed 
and  the  likelihood  of  successful 
management  under  the  PTACAP. 

b.  Management  will  be  evaluated  to 
determine  whether  it  meets  the 
PTACAP  requirements. 

c.  The  application  will  be  evaluated  to 
determine  the  financial  strength  and 
soundness  of  the  organization.  The 
availability  of  resources  under  the 
application  will  also  be  assessed.  The 
strength  of  the  plan  will  be  assessed  to 
determine  the  adequacy  of  the  plan 
proposed. 

3.  Technical  Qualifications. 
Understanding  of  and  ability  to  meet 

PTACAP  requirements  by  the  personnel 
involved  for  this  factor  will  be  evaluated 
to  determine  the  extent  to  which  it 
meets  the  program  requirements  and  the 
likeiihood  of  success  of  the  PTACAP  as 


it  relates  to  these  requirements.  Benefits 
will  be  evaluated  in  terms  of 
management  substance  and 
achievability. 

4.  Service  Area  (geographic  and 
demographic  characteristics). 

a.  Tne  service  area  will  be  evaluated 
based  upon  the  population  to  be 
serviced  as  well  as  the  unemployment 
conditions  in  the  area  to  determine  the 
scope  and  nature  of  the  coverage 
proposed. 

b.  E)emographic  characteristics  will  be 
evaluated  including  the  total  population 
of  the  state  and  the  percentage  of  the 
population  to  be  served  and  the 
unemployment  conditions  in  the  area. 
The  unemployment  rate  for  the  most 
recent  24  month  period  for  which 
statistics  are  available  will  be  used  in 
this  process. 

c.  Service  area  will  be  evaluated  to 
assess  the  extent  to  which  the  program 
maximizes  coverage  and  achieves 
PTACAP  requirements  and  objectives. 

5.  Cost  Realism. 

Cost  realism  will  be  evaluated  on  the 
basis  of  the  applicant's  ability  to  project 
cost  which  indicates  an  understanding 
of  the  nature  and  scope  of  the  work 
required.  The  costs  proposed  will  also 
be  evaluated  for  reasonableness. 
Reasonableness  is  a  judgment  of  the 
proposed  program  costs  as  compared  to 
expected  needs  of  the  PTACAP, 
appropriate  indices  and  other  relevant 
measures.  Implicit  in  the  assessment  is 
the  need  to  establish  that  any 
application  considered  for  an  award 
must  also  be  realistic  with  respect  to  the 
relationship  of  the  cost  to  the  level  of 
performance  proposed.  This 
determination  is  critical  to  determining 
the  offeror's  understanding  of  the 
PTACAP  requirements  and  probability 
of  successful  performance.  Upon  a 
determination  of  cost  realism,  a 
comparison  of  proposed  costs  will  be 
made  to  the  other  evaluation  factors  and 
the  Evaluation  Team  will  make  a 
decision  as  to  which  applications 
represent  the  best  value  to  the 
Government.  It  is  to  be  noted  that  this 
assessment  will  be  a  subjective 
judgement  as  to  the  relative  value  of  the 
applications  received.  The  Government 
reserves  the  right  to  verify  any  and  all 
aspects  of  each  applicant's  application. 

3-7    Evaluation  Factors 

Applications  will  be  evaluated  for 
merit  and  compliance  with  the 
PTACAP's  solicitation  requirements.  In 
order  to  provide  full  consideration  of 
the  applicant's  qualification  for  an 
award,  each  applicant  should  ensure 
that  the  information  furnished  is  foctual 
current,  accurate,  and  complete.  The 
content  should  be  presented  in  a 


manner  that  will  allow  evaluators  to 
determine  the  applicant's  understanding 
of  the  SCAA,  the  operating  environment 
desired  in  PTA  centers,  and  how  the 
applicant's  overall  concept  meets 
requirements  of  the  SCAA.  Failure  to 
provide  the  information  requested  may 
result  in  a  determination  that  the 
application  is  unacceptable  and  will  be 
removed  from  further  consideration  for 
an  award.  The  Government  reserves  the 
right  to  verify  information  provided  by 
the  applicant  for  evaluation  purposes 
and  to  request  additional  supporting 
information,  if  needed.  The  evaluation 
factors  (in  their  order  of  importance) 
are: 

A.  Past  Performance  (Existing  Programs 
Only) 

Applicants  having  no  record  of  past 
performance  under  a  DLA  PTACAP  will 
receive  a  neutral  rating  for  this 
evaluation  factor.  A  neutral  rating  for 
new  programs  will  have  no  adverse 
effect  on  the  determination  for  award. 
Each  applicant  will  be  evaluated  on  its 
most  recent  12-month  performance 
period  (prior  to  1  April  1997  or  98) 
under  the  existing  solicitation  regarding 
compliance  with  requirements; 
management  of  the  program;  and,  ability 
to  account  for  the  document  associated 
costs.  The  applicant  must  summarize 
the  requirements  in  its  most  recent  12- 
month  performance  period  and  describe 
how  its  program  satisfied  those 
requirements  to  include  jobs  generated 
and/or  retained  and  justification  for  any 
funds  that  were  or  will  be  deobligated. 
Evaluation  of  past  performance  will  be 
a  subjective  assessment  based  on  a 
consideration  of  all  relevant  facts  and 
circumstances.  The  most  recent  copy  of 
the  cognizant  contract  administration 
activity's  evaluation  report  must  be 
provided.  The  following  criteria  will  be 
used  to  evaluate  the  application: 

1.  Highly  acceptable — The  application 
must  demonstrate  a  high  degree  of 
success  in  satisfying  all  PTA  Program 
requirements  during  the  most  recent  12- 
month  performance  period.  The 
cognizant  administration  activity's 
evaluation  report  must  substantiate  that 
the  applicant  has  an  above  average 
program. 

2.  Acceptable — The  application  must 
demonstrate  that  the  applicant  has  met 
all  PTA  Program  requirements  during 
the  most  recent  12-month  performance 
period.  The  cognizant  administration 
activity's  evaluation  report  must 
substantiate  that  the  applicant  has  an 
adequate  program. 

3.  Marginally  acceptable — ^The 
application  must  demonstrate  that  the 
applicant  has  satisfied  most  of  the  PTA 
Program  requirements  during  the  most 


recent  12-month  performance  period. 
The  cognizant  administration  activity's 
evaluation  report  must  substantiate  that 
the  applicant  has  implemented  most 
program  requirements.  -' 

4.  Unacceptable — The  applicant  has 
fulfilled  few  of  the  PTA  Program 
requirements  during  the  most  current 
12-month  performance  period.  The 
cognizant  administration  activity's 
evaluation  report  must  substantiate  that 
the  applicant  has  an  inadequate 
program. 

Note:  Limit  this  discussion  to  4  single- 
spaced,  type-written  pages. 

B.  Management 

Each  applicant  will  be  evaluated  on 
its  management  approach  to 
successfully  implement  the  PTA 
Program.  The  applicant  shall  describe 
the  methods  and  procedures  it  plans  to 
employ  to  manage  the  PTA  Program  in 
an  efficient  and  effective  manner.  The 
applicant's  approach  will  be  rated  to 
determine  the  degree  of  experience 
offered  and  the  likelihood  of  successful 
management  under  the  concept 
proposed.  In  addition,  the  evaluation 
will  include  an  assessment  of  the 
overall  strength  and  soundness  of  the 
organization.  The  following  criteria  will 
be  used  to  evaluate  the  application: 

1.  Highly  acceptable — The  applicant 
has  fully  demonstrated  that  the 
techniques  and  methodology  it  intends 
to  employ  will  enable  it  to  exceed  all 
PTA  Program  requirements  during  the 
period  of  performance. 

2.  Acceptable — The  applicant  has 
demonstrated  that  the  techniques  and 
methodology  it  intends  to  employ  are 
adequate  and  that  its  management 
approach  will  enable  it  to  satisfy  all 
PTA  Program  requirements. 

3.  Marginally  acceptable — The 
applicant  has  minimally  demonstrated 
that  the  management  techniques  and 
methodology  it  intend  to  employ  will 
satisfy  most  of  the  PTA  Program 
requirements. 

4.  Unacceptable — The  applicant  has 
not  demonstrated  an  adequate 
understanding  of  the  management 
techniques  and  methodology  needed  to 
successfully  operate  a  PTA  Program  and 
satisfy  requirements. 

Note:  Limit  this  discussion  to  3  single- 
spaced,  type-written  pages. 

C.  Technical  Qualifications 

Each  applicant  will  be  evaluated  on 
the  qualifications  of  its  personnel 
regarding  the  number  of  years  of 
procurement  experience,  including 
government  and  industry  experience, 
procurement  related  training,  and 
education.  The  applicant  must  describe 


how  its  personnel  fulfills  these 
requirements.  The  following  criteria 
will  be  used  to  evaluate  the  application: 

1.  Highly  acceptable — The  majority  of 
the  applicant's  professional  personnel 
have  at  least  four  years  of  procurement 
experience;  a  baccalaureate  degree, 
preferably  in  business  related  subject; 
and,  have  experience  in  operating  a  PTA 
Center  or  equivalent  type  organization. 

2.  Acceptable — The  majonfy  of  the 
applicant's  professional  personnel  have 
at  least  two  years  of  procurement 
experience;  a  baccalaureate  degree, 
preferably  in  business  related  subject; 
and,  have  experience  in  operating  a  PTA 
Center  or  equivalent  type  organization. 

3.  Marginally  acceptable — The 
majority  of  the  applicant's  professional 
personnel  do  not  have  more  than  one 
year  of  procurement  experience;  have  a 
baccalaureate  degree,  preferably  in 
business  related  subject;  and,  have  at 
least  some  experience  in  operating  a 
PTA  Center  or  equivalent  type 
organization. 

4.  Unacceptable — The  majorify  of  the 
applicant's  professional  personnel  do 
not  have  at  least  one  year  of 
procurement  experience;  do  not  have  a 
baccalaureate  degree;  and,  have  no 
experience  in  operating  a  PTA  Center  or 
equivalent  type  organization. 

Note:  Limit  this  discussion  to  2  single- 
spaced,  type-written  pages. 

D.  Service  Area  (Geographic  and 
E)emographic  Characteristics) 

Each  applicant  will  be  evaluated  on 
the  population  base  the  applicant 
identifies  and  the  unemployment  level 
in  the  area  to  be  serviced.  E)emographic 
characteristics  will  be  evaluated  using 
the  total  population  of  the  state,  the 
percentage  of  the  population  to  be 
served  and  the  unemployment 
conditions  in  the  area.  The  following 
criteria  will  be  used  to  evaluate  the 
application: 

1.  Highly  acceptable — ^The  applicant 
must  meet  the  following:  (a)  The 
applicant  will  service  an  area  that 
consists  of  the  lesser  of  either:  (i)  at  least 
one  milUon  residents  or  (ii)  at  least  75% 
of  the  state's  available  labor  force  or  (iii) 
75%  of  the  population  of  the  state,  or  (b) 
the  level  of  enemployment  in  the  area 
to  be  serviced  is  at  least  1.25%  above 
the  national  unemployment  rate  for  the 
most  recent  24-month  period  for  which 
statistics  are  available. 

2.  Acceptable — The  applicant  must 
meet  the  following:  (a)  "rhe  applicant 
will  service  an  area  that  consists  of  the 
lesser  of  either,  (i)  at  least  five  hundred 
thousand  residents  or  (ii)  at  least  50% 
of  the  state's  available  labor  force  or  (iii) 
50%  of  the  population  of  the  state,  or  (b) 
the  level  of  unemployment  in  the  area 
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to  be  serviced  is  at  least  1%  above  the 
national  unemployment  rate  for  the 
most  recent  24-month  period  for  which 
statistics  are  available. 

3.  Marginally  acceptable — The 
applicant  must  meet  the  following:  (a) 
the  applicant  will  service  an  area  that 
consists  of  the  lesser  of  either:  (i)  one 
hundred  fifty  thousand  residents  or  (ii) 
at  least  25%  of  the  state's  available  labor 
force  or  (iii)  25%  of  the  population  of 
the  state,  or  (b)  the  level  of 
unemployment  in  the  area  to  be 
serviced  is  not  more  than  1%  below  the 
national  unemployment  rate  (e.g.. 
national  average  minus  1%)  for  the  most 
recent  24-month  period  for  which 
statistics  are  available. 

4.  Unacceptable — Applicants  who  do 
not  meet  the  criteria  in  subparagraphs  1 , 
2,  or  3  above  are  unacceptable. 

Note:  Limit  this  discussion  to  1  single- 
spaced,  type-written  page. 

E.  Cost  Realism 

Each  applicant's  response  to  this 
element  will  be  evaluated  for 
reasonableness  and  realism  in  managing 
cost.  Implicit  in  the  assessment  is  the 
need  to  demonstrate  the  relationship  of 
the  estimated  overall  program  cost  to 
the  proposed  level  of  performance.  The 
applicant  shall  describe  the  measures 
intended  to  control,  account  for,  and 
document  relevant  costs.  For  example, 
describe  the  ratio  of  program 
management  cost  to  counselor  cost  and 
the  ratio  of  program  management  cost  to 
total  program  cost,  with  an  objective  of 
optimizing  the  percent  of  total  program 
cost  to  be  spent  on  direct  counseling 
and  assistance  to  clients.  Unrealistic 
cost  reflected  in  the  application  will  be 
deemed  indicative  of  the  applicant's 
inability  to  perform  the  PTA  Program. 
Such  applications  may  also  reflect  lack 
of  understanding  of  the  complexity  or 
the  risks  in  scope  of  the  requirement.  As 
such,  they  will  no  longer  be  considered 
eligible  for  award. 

'The  following  criteria  will  be  used  to 
evaluate  the  application: 

1.  Highly  acceptable — The  applicant 
must  demonstrate  that  its  approach  to 
cost  management  satisfies  all  PTA 
Program  requirements  in  an  above 
average  manner. 

2.  Acceptable — The  appUcant  must 
demonstrate  that  its  approach  to  cost 
management  is  adequate  to  satisfy  all 
PTA  Program  requirements. 

3.  Marginally  acceptable — The 
applicant  must  demonstrate  that  it  has 
the  capability  to  satisfy  the  majority  of 
the  PTA  Program  requirements. 

4.  Unacceptable — The  applicant  has 
indicated  through  its  response  to  this 
element  that  its  cost  management 


approach  is  inadequate  to  fulfill 
minimum  PTA  Program  requirements. 

Note:  Limit  this  discussion  to  1  single- 
spaced,  type-written  pages. 

3-9     Cost  Sharing  Limitations 

A.  General  program. 

1.  The  DoD  share  of  net  program  cost 
shall  not  exceed  50% ,  except  in  a  case 
where  an  eligible  entity  meets  the 
criteria  for  a  distressed  area.  When  the 
prerequisite  conditions  to  qualify  as  a 
distressed  area  are  met,  the  DoD  share 
may  be  increased  to  an  amount  not  to 
exceed  75%.  In  no  event  shall  the  DoD 
share  of  net  program  cost  exceed 

SI 50,000  for  programs  providing  less 
than  statewide  coverage  or  $300,000  for 
programs  providing  statewide  coverage. 

2.  Consultant  services  provided  by 
private  nonprofit  and/or  profit  making 
individuals,  organizations  or  otherwise 
qualified  business  entities  may  be  used 
to  augment  a  cooperative  agreement 
recipient's  internal  capabilities  subject 
to  the  10%  total  program  cost  limitation. 

B.  American  Indian  program. 

1.  The  DoD  share  shall  not  exceed 
75%  of  net  program  cost  or  $150,000  for 
a  program  providing  service  on 
reservations  within  one  BIA  service 
area,  or  $300,000  for  a  program  — 
providing  multi-area  coverage. 

2.  Consultant  services  provided  by 
private  nonprofit  and/or  profit  making 
individuals,  organizations  or  otherwise 
qualified  business  entities  may  be  used 
to  augment  a  cooperative  agreement 
recipient's  internal  capabilities  subject 
to  the  25%  total  program  cost  limitation. 

C_The  type  and  value  of  third-party 
in-kind  contributions  is  limited  to  no 
more  than  25%  of  total  program  cost. 
Third-party  in-kind  contributions  shall 
meet  the  requirements  set  forth  by 
subparagraphs  3-1 OE  and  3-lOF  below. 

D.  Indirect  cost  and/or  indirect  rate 
used  in  the  application  are  subject  to 
downward  revision  only. 

E.  The  applicant  shall  submit  a  copy 
of  the  current  negotiated  indirect  rate 
memorandum  issued  by  its  cognizant 
Federal  agency. 

F.  Indirect  cost  incurred  by 
educational  institutions  (recipients  and 
subrecipients)  shall  be  charged  in 
accordance  with  the  most  current 
version  of  applicable  OMB  Circulars  to 
include  any  limitation  set  forth  therein. 

3-10    Cost  Sharing  Criteria 

A.  Cost  contributions  may  be  either 
direct  or  indirect  costs,  provided  such 
costs  are  otherwise  allowable  in 
accordance  with  the  applicable  cost 
principles.  Allowable  costs  which  are 
absorbed  by  the  applicant  as  its  share  of 
costs  may  not  be  charged  directly  or 
indirectly  or  may  not  have  been 


previously  charged,  in  part  or  in  whole, 
to  the  Federal  Government  under  other 
contracts,  agreements,  or  grants. 

B.  Except  as  provided  by  Federal 
statute,  a  cost  sharing  or  matching 
requirement  may  not  be  met  by  costs 
borne  by  another  Federal  grant. 

C.  Program  income  or  other  Federal 
funds,  that  are  not  authorized  for  use  by 
Federal  statute  (excluding  loan 
guarantee  agreements  since  these  do  not 
provide  for  disbursement  of  Federal 
funds]  are  not  acceptable  for  use  as  the 
applicant's  cost  matching  funds. 
Inclusion  of  other  Federal  funds  in  the 
program  as  part  of  total  program  cost  is 
subject  to  authorization  by  Federal 
statute  and  the  terms  of  the  instrument 
containing  such  funds  or  written  advice 
obtained  from  the  agency  awarding  the 
Federal  funds.  Any  Federal  funds  used 
by  the  eligible  entity,  other  than  the 
DoD  PTA  Cooperative  Agreement 
Program  funds,  must  be  disclosed  and 
identified  in  the  eligible  entity's 
application. 

D.  Neither  costs  nor  the  values  of 
third  party  in-kind  contributions  may 
count  toward  satisfying  a  cost  sharing  or 
matching  requirement  of  the  SCAP  if 
they  have  been  or  will  be  counted 
toward  satisfying  a  cost  sharing  or 
matching  requirement  of  another 
Federal  grant,  a  Federal  procurement 
contract,  or  any  other  award  of  Federal 
funds. 

E.  All  applicant  contributions, 
including  cash  and  third  party  in-kind,  - 
shall  be  accepted  as  part  of  the 
recipient's  cost  sharing  or  matching 
when  such  contributions  meet  all  of  the 
following  criteria:  (1)  are  verifiable  from 
the  records  of  recipients,  subrecipients, 
or  cost-type  contractors  (these  records 
must  show  how  the  value  placed  on 
third  party  in-kind  contributions  was 
derived  and  to  the  extent  feasible, 
volunteer  services  must  be  supported  by 
the  same  methods  that  the  organization 
uses  to  support  the  allocability  of 
regular  personnel  costs);  (2)  are  not 
included  as  contributions  for  any  other 
federally-assisted  project  or  program;  (3) 
are  necessary  and  reasonable  for  proper 
and  efficient  accomplishment  of  the 
project  or  program  objectives;  (4)  are 
allowable  under  the  applicable  cost 
principles;  (5)  are  not  paid  by  the 
Federal  government  under  another 
award,  except  where  authorized  by 
Federal  statute  to  be  used  for  cost 
sharing  or  matching;  (6)  are  provided  for 
in  the  budget;  and  (7)  conform  to  other 
provisions  for  uniform  administration 
requirements  under  the  applicable  OMB 
Circular. 

F.  Third  party  in-kind  contributions 
may  satisfy  a  cost  sharing  or  matching 
requirement  only  when  the  payments 


would  be  allowable  costs  if  the  party 
receiving  the  contributions  were  to  pay 
for  them.  Some  third  party  in-kind 
contributions  are  goods  and  services 
that  would  have  been  an  indirect  cost  if 
the  recipient,  subrecipient  or  contractor 
had  been  required  to  pay  for  them.  Cost 
sharing  or  matching  credit  for  such 
contributions  may  be  given  only  if  the 
recipient,  subrecipient  or  contractor  has 
established,  along  with  its  regular 
indirect  cost  rate,  a  special  rate  for 
allocating  to  individual  projects  or 
programs  the  value  of  the  contributions. 

G.  Where  distressed  funding  (greater 
than  50%)  is  requested  and  the  civil 
jurisdiction(s)  which  the  applicant 
plans  to  service  is  both  distressed  and 
nondistressed,  two  budgets  must  be 
submitted  identifying  the  anticipated 
distribution  of  total  program  cost 
between  these  two  areas.  In  addition, 
the  recipient's  accounting  system  must 
segregate  and  accumulate  costs  in  each 
of  the  two  budget  areas. 

H.  Recipients  of  PTA  cooperative 
agreements  are  required  to  maintain 
records  adequate  to  reflect  the  nature 
and  extent  of  their  costs  and 
expenditures,  and  to  ensure  that  their 
required  cost  participation  is  achieved. 

3-1 1     Option  To  Extend  the  Term  of 
the  Cooperative  Agreement 

A.  A  SCAA  will  be  issued  every  third 
fiscal  year.  i.e..  1996.  1999.  etc. 
Cooperative  agreements  will  be  awarded 
for  a  base  year  or  for  a  base  year  with 
one  option  period  of  twelve  months. 

B.  "The  awarding  of  a  cooperative 
agreement  for  a  base  year  with  one  or 
two  option  periods  of  twelve  months 
each  does  not  guarantee  the  recipient 
that  an  option(s)  will  be  exercised.  The 
Government  at  its  sole  discretion  may 
elect  not  to  exercise  an  option(s).  to 
exercise  an  option(s)  or  to  replace  an 
existing  program  with  either  another 
existing  or  new  start  program.  The 
determination  to  exercise  or  not  to 
exercise  an  option  will  be  made  on  a 
program  by  program  basis.  Duplicate 
coverage,  the  number  of  DLA  funded 
PTA  centers  operating  in  a  state  and 
DoD  funds  available  may  be  considered 
when  deciding  to  or  not  to  exercise  an 
option. 

C.  An  option  may  be  exercised  by  the 
Government  providing  the  recipient's: 

1.  Level  of  demonstrated  performance 
in  these  areas  (past  performance, 
management,  technical  qualifications 
and  cost  realism)  is  acceptable  or  better. 

2.  Technical  capability  is  equal  or 
better  than  that  required  by  the  base 
jrear  or  first  option  year  cooperative 
agreement  award. 

3.  Cost  matching  funds  are  available. 


4.  Five  client  success  stories  that 
resulted  from  the  substantial  effort  of 
the  PTA  center  are  verified  by  the 
Government  and — 

5.  No  other  new  application(s) 
(existing  or  new  start)  are  received  by 
DLA  that  can  provide  similar  or  better 
services  at  a  lower  cost  to  the 
Government. 

D.  The  Government  shall  give  the 
cooperative  agreement  recipient  a 
preliminary  written  notice  of  its  intent 
to  extend  the  cooperative  agreement 
performance  period  no  later  than  120 
calendar  days  prior  to  the  end  of  the 
Government's  current  fiscal  year  (1 
October  thru  30  September).  The 
preliminary  notice  does  not  commit  the 
government  to  an  extension.  The 
Government  may  extend  the  effective 
period  of  the  cooperative  agreement  by 
giving  written  notice  to  the  cooperative 
agreement  recipient  no  later  than  105 
calendar  days  after  issuance  of  the 
preliminary  notice. 

E.  New  applications  for  cooperative 
agreements  must  be  submitted  no  earlier 
than  1  April  and  received  no  later  than 
30  April  of  calendar  years  1997  and 
1998.  The  application  shall  be  prepared 
in  accordance  with  the  most  recent 
solicitation  for  cooperative  agreement 
application.  Generally,  awards  will  be 
made  during  the  month  of  September. 

1.  Applications  received  pnor  to  April 
30,  1996,  if  selected  to  receive  an  award, 
will  be  awarded  for  a  base  year  with  two 
option  periods  of  twelve  months  each. 

2.  Applications  received  prior  to  April 
30,  1997.  if  selected  to  receive  an  award, 
will  be  awarded  for  a  base  year  with  one 
option  period  of  twelve  months. 

3.  Applications  received  prior  to  April 
30. 1988.  if  selected  you  receive  an 
award,  will  be  awarded  for  a  base  year 
only. 

4.  The  base  year  application 
submitted  prior  to  30  April  1996  or 
1997,  unless  otherwise  extended,  must 
include  separate  SF  424s  and  SF  424As 
for  the  option  year(s).  Detailed  budget 
information  for  the  option  year(s)  is  not 
required  to  be  submitted  with  the  base 
year  application.  However,  the  net 
program  cost  and  geographic  area  of 
coverage  shall  be  the  same  for  the 
option  period(s}  as  that  provided  for  the 
base  year. 

F.  The  notice  of  award  for  the  base 
year  will  provide  funding  for  a  12- 
month  period  only.  Option  year(s)  are 
subject  to  the  availability  of  funds  as  set 
forth  by  the  clause  entiUed  "Availability 
of  funds." 

G.  Option  Year(s)  requirements. 
Upon  receipt  of  the  Government's 

preliminary  written  notice  of  its  intent 
to  extend,  at  least  120  calendar  days 
prior  to  the  end  of  the  Government's 


current  fiscal  year,  the  cooperative 
agreement  recipient  that  desires 
exercising  of  the  option,  shall  prepare 
and  submit,  to  the  Grants  Officer  no 
later  than  30  calendar  days  after  receipt 
of  the  Government's  preliminary  notice, 
the  following: 

1.  Competed  SF  424 A  for  the  option 
year  with  a  complete  narrative 
justification  for  budgeted  costs. 

2.  Completed  goal  work  sheet. 

3.  Copy  of  its  current  negotiated 
indirect  cost  rate  agreement,  if  there  are 
any  changes. 

4.  Certification  of  cost  match. 

5.  Updated  personnel  form. 

6.  Five  client  success  stories  that 
resulted  from  the  substantial  effort  of 
the  PTA  center. 

7.  The  number  of  jobs  generated  and/ 
or  retained  resulting  from  the 
procurement  technical  assistance 
provided  by  the  recipient. 

8.  A  summary  of  its  most  recent  12- 
month  performance  period,  description 
of  how  its  program  satisfies  the  criteria 
set  forth  below  and  justification  for  any 
funds  that  were  deobligated. 

H.  Evaluation  of  past  performance 
will  be  a  subjective  assessment  based  on 
a  consideration  of  all  relevant  facts  and 
circumstances.  The  most  recent  copy  of 
the  contract  administration  activity's 
Evaluation  Report  must  be  provided. 

1.  Highly  acceptable — The  application 
must  demonstrate  a  high  degree  of 
success  in  satisfying  all  PTA  Program 
requirements  during  the  most  current 
12-month  (performance  period.  The 
evaluation  report  must  substantiate  that 
the  applicant  has  an  above  average 
program. 

2.  Acceptable — The  application  must 
demonstrate  that  the  applicant  has  met 
all  PTA  Programs  requirements  during 
the  most  recent  12-month  performance 
period.  The  evaluation  report  must 
substantiate  that  the  applicant  has  an 
adequate  program. 

3.  Marginally  acceptable — The 
application  must  demonstrate  that  the 
applicant  has  satisfied  most  of  the  PTA 
Program  requirements  during  the  most 
recent  12-month  performance  period. 
The  evaluation  report  must  substantiate 
that  the  applicant  has  implemented 
most  program  requirements. 

4.  Unacceptable — The  applicant  has 
fulfilled  few  of  the  PTA  Program 
requirements  during  the  most  recent  12- 
month  performance  period.  The 
evaluation  report  must  substantiate  that 
the  applicant  has  an  inadequate 
program. 

Note:  Limit  this  discussion  to  3  tingle- 
spaced,  tjrpe-written  pages. 
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3-12    Administration 

A.  Cooperative  agreements  with  state 
and  local  governments,  nonprofit 
organizations  and  hidian  economic 
enterprises  will  be  assigned  to  the 
cognizant  Defense  Contract  Management 
Command  for  administration. 
Cooperative  agreements  with 
educational  institutions  will  be  assigned 
to  the  Office  of  Naval  Research  for 
administration. 

B.  The  organization  having 
cognizance  for  post  award 
administration  will  periodically  review 
the  recipients  performance  under  the 
cooperative  agreement  to  include: 

1.  Management  control  systems; 

2.  Financial  management  systems: 

3.  F*rogress  being  made  by  the 
recipient  in  meeting  its  program 
reauirements;  and 

4.  Compliance  with  certifications, 
representations  and  other  performance 

"  factors. 

The  cognizant  Deputy  for  Small 
Business  will  be  the  focal  point  for  the 
Administrative  Contracting  Officer  for 
small  business  issues  and  for  all 
recipient  publication  and  training 
requests. 

C.  For  recipients  covered  by  OMB 
Circular  No.  A-102,  Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments,  or  OMB  Circular 
No.  A-110.  Grants  and  Agreements  with 
histitutions  of  Higher  Education, 
Hospitals  and  other  Non-profit 
Organizations,  the  administrative 
requirements  specified  in  those 
circulars  will  apply. 

D.  Each  state  and  local  entity  that 
receives  Federal  funding  is  required  to 
have  audits  performed  in  accordance 
with  the  requirements  of  OMB  Circular 
A-128.  Nonprofit  organizations  emd 
institutions  of  higher  education  are 
required  to  have  audits  performed  in 
accordance  with  the  requirements  of 
OMB  Circular  A-133.  Indian  economic 
enterprises  (for  profit  only)  will  have 
audits  performed  in  accordance  with  the 
requirements  of  OMB  Circular  A-133. 
Recipients  shall  submit  one  copy  of  any 
audit  report  that  results  form  any  audit 
performed  pursuant  to  the  requirements 
of  the  PTA  cooperative  agreement  to  the 
Office  of  the  Assistant  lns{}ector  General 
for  Audit,  Policy  and  Oversight,  Office 
of  the  Inspector  General,  400  Army- 
Navy  Drive.  Room  1076.  Arlington,  VA 
22202-2884. 

E.  The  following  OMB  Circulars  will 
be  used  to  determine  allowable  costs  in 
performance  of  the  program. 

1.  OMB  Circular  No.  A-21.  Principles 
for  Educational  Institutions; 

2.  OMB  Circular  No.  A-87.  Cost 
Principles  for  State  and  Local 
Governments;  and 

3.  OMB  Circular  No.  A-122,  Cost 
Principles  for  Nonprofit  Organizations. 


r 


This  circular  will  also  be  used  by  for- 
profit  organizations. 
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OEPARTMErfT  OF  THE  ARMY 

Corps  of  Engineers 

Intent  To  Prepare  a  Draft  Supplement 
to  the  Final  Environmental  Statement 
(DSFES)  for  the  Operation  and 
Maintenance  Program  Wister  Lake, 
Poteau  River.  OK 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
Department  of  Defense. 
ACTKM:  Notice  of  intent. 

summary:  The  purpose  of  the  DSFES  is 
to  address  raising  the  top  of 
conservation  pool  since  filing  of  the 
Final  Envirorunental  Statement  on  13 
October  1973. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  L.  Combs,  Chief,  Environmental 
Analysis  and  Support  Branch,  Tulsa 
District.  U.S.  .'\rmy  Corps  of  Engineers, 
P.O.  Box  61,  Tulsa,  Oklahoma  74121- 
0061  or  telephone  918-669-7660. 
SUPPLEMENTARY  INFORMATION:  Wister 
Lake  was  authorized  by  the  Flood 
Control  Act  of  1938  and  is  operated  for 
fiood  control,  water  supply,  low  fiow 
augmentation,  water  conservation,  emd 
sedimentation.  Construction  was 
initiated  10  April  1946  and  the  project 
was  placed  in  operation  in  October 
1949. 

Wister  Lake  is  located  in  the  northern 
foothills  of  the  Kiamichi  Mountains 
adjacent  to  the  Ouachita  National  Forest 
in  LeFlore  and  Latimer  Counties  of 
Oklahoma.  The  damsite  is  on  the  Poteau 
River  approximately  2  miles  south  of 
the  town  of  Wister,  Oklahoma.  As 
originally  authorized  at  conservation 
pool  elevation  471.6  feet  National 
Geodetic  Vertical  Datum  (NGVD).  the 
lake  contained  27,000  acre-feet  of  water 
storage  with  a  surface  area  of  4,000 
acres. 

In  1974,  an  operational  plan  was 
implemented  at  Wister  Lake  to 
seasonally  raise  the  conservation  pool 
from  elevation  471.6  to  478.0  feet  NGVD 
between  June  and  December.  This 
seasonal  increase  in  elevation  continued 
each  year  thereafter  on  a  temporary 
basis  until  it  was  made  permanent  in 
1978.  In  1983.  Public  Law  98-63 
directed  the  Chief  of  Engineers  to  raise 
the  permanent  conservation  pool  level 
from  elevation  471.6  to  474.6  feet  NGVD 
and  to  raise  the  conservation  pool 
seasonally  between  1  June  and  1 
December  to  478.0  feet  NGVD.  The 
Water  Resources  Development  Act  of 
1996  further  modified  the  project  and 


permanendy  raised  the  top  of 
conservation  pool  to  elevation  478.0  feet 
NGVD. 

Reasonable  Alternatives  To  Be 
Considered  Include 

a.  No  action 

b.  Continued  operation  of  the  project 
with  environmental  compliance 

Significant  Issues  To  Be  Addressed  In 
the  (DSFES)  Include 

The  potential  impact  of  raising  the  top 
of  conservation  pool  on  other  project 
purposes,  fish  and  wildlife  resources, 
water  quality,  recreation,  cultural 
resources.  Federally  listed  threatened 
and/or  endangered  species,  and 
mitigation  requirements. 

List  of  Afiiected  Parties 

A  mailing  list  has  been  developed  for 
various  notices  concerning  preparation 
of  this  supplement.  This  list  includes 
local,  state,  and  Federal  officials  having 
jurisdiction,  expertise,  or  other  interests 
in  the  action:  environmental  interest 
groups,  native  American  tribal 
governments,  and  local  news  media. 

Scoping 

Comments  received  as  a  result  of  this 
Notice  of  Intent  will  be  used  to  assist 
the  Tulsa  District  in  identifying 
potential  impacts  to  the  quality  of 
human  and  natural  environments. 
Individuals  or  organizations  may 
participate  in  the  scoping  process  by 
written  comment  or  by  attending  a 
scoping  meeting.  The  time  and  location 
of  the  scoping  meeting  will  be 
announced  in  local  newspapers  and  by 
public  notice  sent  to  parties  indicated  in 
the  previous  paragraph.  Written 
comments  may  be  forwarded  to  the 
above  noted  address.  To  be  considered 
in  the  DSFES,  comments  and 
suggestions  should  be  received  no  later 
than  1 5  days  following  the  public 
scoping  meeting. 

Timothy  L.  Sanford, 

Colonel,  EN,  Commanding. 
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Department  of  the  Navy 

Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Proposed  Disposal  and  Reuse  of 
Naval  Air  Warfare  Center.  Aircraft 
Division,  Trenton,  Ewing  Township,  NJ 


summary:  Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 


CFR  Parts  1500-1508),  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Department  of  the  Navy  announces  its 
intent  to  prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  the 
proposed  disposal  and  reuse  of  Naval 
Air  Warfare  Center,  Aircraft  Division 
(NAWCAD),  Trenton,  Ewing  Township, 
New  Jersey. 

In  1993,  the  Congressional  Committee 
on  Base  Realignment  and  Closure 
(BRAG)  recommended  the  closure  of 
NAWCAD  Trenton  and  the  subsequent 
relocation  of  functions,  personnel, 
equipment,  and  support  to  the  Arnold 
Engineering  Center,  TuUahoma, 
Tennessee  and  the  Naval  Air  Warfare 
Center  Patuxent  River,  Maryland.  This 
recommendation  was  approved  by 
President  Clinton  and  accepted  by  the 
One  Hundred  Third  Congress  in  1993. 
The  BRAG  legislation  also  identified  the 
requirements  for  compliance  with  NEPA 
stating  that  the  provisions  of  NEPA  shall 
apply  during  the  process  of  property 
disposal.  Accordingly,  with  this  notice, 
the  Navy  has  initiated  the  process  to 
prepare  a  DEIS  to  evaluate  the 
environmental  effects  of  the  disposal 
and  likely  reuse  of  this  property. 

The  proposed  action  to  be  considered 
and  evaluated  in  the  DEIS  is  the 
disposal  and  reuse  of  the  NAWCAD 
property  determined  surplus  to  the 
needs  of  the  federal  government.  Other 
Department  of  Defense  activities,  and 
other  federal  government  activities 
including  consideration  of  the  homeless 
have  been  screened  in  order  to 
determine  possible  reuse.  " 

NAWCAD  Trenton,  located  in  Mercer 
County,  New  Jersey,  consists  of  about  66 
acres  with  a  total  of  96  buildings  and 
structures.  As  a  result  of  the  federal  land 
disposal  screening  process,  a  portion  of 
the  property  (about  25  acres)  has  been 
identified  for  possible  transfer  to  the 
Mercer  County  airport  Authority  under 
a  Federal  Aviation  Administration 
conveyance.  The  US  Postal  Service  may 
also  be  a  recipient  of  about  3  acres  of  the 
66  acre  site  for  use  as  regional  post 
office.  The  remainder  will  be  available 
for  development  through  acquisition  by 
public  auction.  The  NAWCAD  Reuse 
Committee  acting  as  the  Local  Reuse 
Authority,  has  prepared  a  reuse  plan  for 
the  NAWCAD  property.  The  plan 
represents  a  reasonable  and  likely 
redevelopment  scenario  based  on  the 
proposed  zoning  of  the  site.  The  DEIS 
will  evaluate  environmental  impacts  of 
the  reuse  plan  as  well  as  of  other 
reasonable  possible  redevelopment 
scenarios  under  current  or  other  zoning 
classifications.  Navy  will  also  evaluate 
the  no  action  alternative,  defined  as  the 
retention  of  NAWCAD  Trenton  by  the 


federal  government.  According  to  the 
State  Historic  Preservation  Officer,  the 
jet  engine  test  cells  complex,  located  in 
three  buildings  on  the  southern  portion 
ofthe  site,  are  eligible  for  listing  in  the 
National  Register  of  Historic  Places. 
ADDRESSES:  Navy  will  hold  a  public 
meeting  to  further  identify  the  scope  of 
issues  to  be  addressed  in  the  EIS.  The 
NAWCAD  Reuse  Conunittee  will  also 
solicit  public  input  on  its  proposed 
reuse  plan.  The  meeting  will  be  held  on 
Wednesday,  April  2,  1997,  beginning  at 
7:00  p.m.,  at  the  Ewing  Township 
Municipal  Building,  2  Municipal  Drive, 
Ewing  Township,  New  Jersey.  Navy 
representatives  will  make  a  brief 
presentation,  then  members  of  the 
public  will  be  asked  to  provide  their 
comments.  Agencies  and  the  public  are 
encouraged  to  provide  written 
comments  in  addition  to,  or,  in  lieu  of, 
oral  comments  at  the  scoping  meeting. 
To  be  most  helpful,  comments  should 
clearly  describe  specific  issues  of  topics 
which  the  EIS  should  address.  Written 
comments  must  be  postmarked  by  April 
15,  1997,  and  shoidd  be  mailed  to 
Commanding  Officer,  Northern 
Division,  Naval  Facilities  Engineering 
Command,  Attn.  Mr.  Bob  Ostermueller 
(Code  202),  lO'tadustrial  Highway.  MSC 
82,  Lester,  PA  19113.  All  statements, 
both  oral  and  written,  will  become  part 
of  the  public  record  on  this  action  and 
will  be  given  equal  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  this 
notice  may  be  obtained  by  contacting 
Mr.  Bob  Ostermueller  at  (610)  595-0759, 
fecsimile  (610)  595-0788. 

Dated:  March  13, 1997. 

M.A.  Waters, 

LCDH.  JAGC.  USN,  Alternate  Federal  Register 
Liaison  Officer. 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)).  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 


are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  April  7, 1997. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer* 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  T 
Sherrill,  Department  of  Education,  7th  & 
D  Streets,  S.W..  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651. 

Written  comments  regarding  the 
regvdar  clearance  and  requests  for  copies 
of  the  proposed  information  callection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651.  or  should 
be  electronic  mailed  to  the  internet 
address  #FIRB@ed.gov,  or  should  be 
faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPt£MENTARY  INFORMATION:  Section 
3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  3506  {c)(2)(A)  requires  that  the 
Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group,  publishes  this  notice  containing  - 
proposed  information  collection 
requests  at  the  beginning  of  the 
Departmental  review  of  the  information 
collection.  Each  proposed  information 
collection,  grouped  by  office,  contains 
the  following:  (1)  Type  of  review 
requested,  e.g.,  new,  revision,  extension, 
existing  or  reinstatement;  (2)  Title;  (3) 
Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
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Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  ].  Sherrill  at  the 
address  specified  above. 
r  The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Etepartment  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  March  11, 1997. 
Gloria  Parker, 

Director.  Information  Resources  Management 
Croup. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Assessment  of  Technical 
Assistance  Needs  of  Postsecondary 
Institutions  Serving  Persons  Deaf  and 
Hard  of  Hearing. 

Abstract:  This  data  collection  is 
required  by  the  Final  Funding  Priority 
(84.078A).  paragraph  (a):  that  the  four 
regional  centers  "conduct  assessments 
of  the  technical  assistance  needs  of 
postsecondary  education  institutions 
related  to  recruiting:  enrolling; 
retaining;  instructing;  addressing  the 
varying  communication  needs  and 
methods  used  by  individuals  who  are 
deaf  and  hard  of  hearing,  including 
those  from  language  minorities;  and, 
otherwise  effectively  serving  students 
who  are  deaf  and  hard  of  hearing."  The 
data  will  enable  the  centers  to  plan 
technical  assistance  strategies. 

Additional  Information:  The  four 
centers  coordinating  this  survey  will 
need  the  requested  information  returned 
to  them  by  May  15, 1997. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  2.428. 
Burden  Hours:  1.214. 
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Notice  of  Proposed  Infonnation 
Collection  Requests 

AGENCY:  Department  of  Education. 


ACTKW:  Proposed  collection;  comment 
request. 

summary:  The  Director.  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  iiiformation 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  16. 
1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue.  S.W..  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill.  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (RRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
-public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  infonnation  be  processed  and  used 


in  a  timely  maimer,  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  March  11, 1997. 
Gloria  Parker, 

Director.  Information  Resources  Management 
Group. 

Office  for  Civil  Rights 

Type  of  Review:  Reinstatement. 

Title:  Fall  1997  Elementary  and 
Secondary  School  Civil  Rights 
Compliance  Report 

Frequency:  Bieimially. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  63.425. 
Burden  Hours:  295.700. 

Abstract:  The  Elementary  and 
Secondary  School  Civil  Rights 
Compliance  Report  is  the  vehicle  for  the 
Office  for  Civil  Rights.  U.S.  Department 
of  Education,  to  acquire  source  material 
in  the  form  of  data  and  infonnation 
regarding  civil  rights  compliance  issues 
in  the  nation's  public  elementary  and 
secondary  schools.  Information  from  the 
E  &  S  Compliance  Report  is  used  by 
regional  OCR  staff  when  they  consider 
public  school  districts  for  compliance 
reviews,  and  a  source  material  when 
civil  rights  compliant  investigations  are 
conducted. 
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DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

[Docket  No.  FE  C&E  97-01— Certification 
Notice— 154) 

Pasadena  Cogeneration;  Notice  of 
Filing  of  Coal  Capability  Powerplant 
and  Industrial  Fuel  Use  Act 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTKM:  Notice  of  filing. 

SUMMARY:  On  February  28, 1997, 
Pasadena  Cogeneration  L.P.  submitted  a 
coal  capability  self-certification 
pursuant  to  section  201  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978,  as  amended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs,  Fossil  Energy,  Room 


3F-056.  FE-52,  Forrestal  Building.  1000 
Independence  Avenue.  S.W.. 
Washington.  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 

SUPPLEMENTARY  INFORMATION:  Title  U  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA).  as  amended  (42 
U.S.C.  8301  et  seq.],  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  peteoleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant. 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fiiel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owner/operator  of  the 
proposed  new  baseload  powerplant  has 
filed  a  self-certification  in  acccordance 
with  section  201(d). 

Owner:  Pasadena  Cogeneration  L.P. 

Operator:  Pasadena  Cogeneration  L.P. 

Location:  Harris  County.  Texas. 

Plant  Configuration:  Combined  cycle, 
topping-cycle  cogeneration. 

Capacity:  240  megawatts. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Philips   . 
Petroleum  Co.  and  Houston  Lighting  & 
Power  Co. 

In-Service  Date:  October  31 ,  1998. 

Issued  in  Washington.  D.C.  March  11, 
1997. 

Anthony  J.  Como, 

Director,  Electric  Power  Regulation.  Office  of 
Coal  6-  Power  Im/Ex.  Office  of  Coal  a-  Power 
systems.  Office  of  Fossil  Energy. 
(FR  Doc.  97-6588  Filed  3-14-97;  8:45  am) 
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Electric  and  Gas  Utilities  Covered  in 
1997  by  Titles  I  and  III  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
and  Requirements  for  State  Regulatory 
Authorities  to  Notify  the  Department  of 
Energy 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice. 

SUMMARY:  Sections  102(c)  and  301(d)  of 
the  Public  Utility  Regulatory  Policies 


Act  of  1978  (PURPA)  require  the 
Secretary  of  Energy  to  publish  a  Ust, 
before  the  beginning  of  each  calendar 
year,  identifying  each  electric  utility 
and  gas  utility  to  which  Titles  I  and  III 
of  PURPA  apply  during  such  calendar 
year.  In  addition,  sections  102(c)  and 
301(d)  of  PURPA  require  each  State 
regulatory  authority  to  notify  the 
Secretary  of  Energy  of  each  electric 
utility  and  gas  utility  on  the  list  for 
which  such  State  regulatory  authority 
has  ratemaking  authority.  Written 
comments  are  requested  on  the  accuracy 
of  the  list  of  electric  and  gas  utilities. 
This  Notice  is  to  announce  the 
availability  of  the  1997  list. 

The  list  is  available  both  in  hard  copy 
and  electronically.  The  hard  copy 
version  of  the  1997  list  is  being 
provided  by  mail  to  all  state  regulatory 
authorities.  Other  parties  interested  in 
receiving  the  hard  copy  list  may  contact 
the  FOR  FURTHER  INFORMATION  CONTACT 
identified  below.  In  addition,  the  Office 
of  Coal  &  Energy  Systems  operates  an 
electronic  bulletin  board  as  a  service  to 
commercial  and  government  users,  as 
well  as  the  general  public.  The  1997  list 
is  also  available  by  accessing  the 
bulletin  board. 

DATES:  Notifications  by  Slate  regulatory 
authorities  and  written  comments  must 
be  received  by  no  later  than  4:30  p.m. 
on  April  16,  1997. 

At>DRESSES:  Notifications  and  written 
comments  should  be  forwarded  to: 
Department  of  Energy,  Office  of  Coal  & 
Power  Im/Ex.  FE-52.  1000 
Independence  Avenue.  SW.,  Room  3F- 
070,  Docket  No.  FE-R-79-43B, 
Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz.  Office  of  Coal  &  Power 
Im/Ex.  Fossil  Energy,  Department  of 
Energy,  1000  Independence  Avenue. 
SW,  Room  3F-O70,  FE-52,  Washington, 
D.C.  20585,  Telephone  202/586-9506. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

Pursuant  to  sections  102(c)  and  301(d) 
of  PURPA,  Pub.  L.  95-617,  92  Stat.  3117 
et  seq.  (16  U.S.C.  2601  et  seq., 
hereinafter  referred  to  as  the  Act)  the 
Department  of  Energy  (DOE)  is  required 
to  publish  a  list  of  utilities  to  which 
Titles  I  and  III  of  PURPA  apply  in  1997. 

State  regulatory  authorities  are 
required  by  the  Act  to  notify  the 
Secretary  of  Energy  as  to  their 
ratemaking  authority  over  the  listed 
utilities.  The  inclusion  or  exclusion  of 
any  utility  on  or  fit)m  the  list  does  not 
affect  the  legal  obligations  of  such 
utility  or  the  responsible  authority 
under  the  Act. 


The  term  "State  regulatory  authority" 
means  any  State,  including  the  District 
of  Columbia  and  Puerto  Rico,  or  a 
political  subdivision  thereof,  and  any 
agency  or  instrumentality,  which  has 
authority  to  fix,  modify,  approve,  or 
disapprove  rates  with  respect  to  the  sale 
of  electric  energy  or  natural  gas  by  any 
utility  (other  than  such  State  agency).  In 
the  case  of  a  utility  for  which  tlie 
Tennessee  Valley  Authority  (TVA)  has 
ratemaking  authority,  the  term  "State 
regulatory  authority"  means  the  T^A. 

Title  I  of  PURPA  sets  forth  ratemaking 
and  regulatory  policy  standards  with 
respect  to  electric  utilities.  Section 
102(C)  of  Title  I  requires  the  Secretary 
of  Energy  to  publish  a  list,  before  the 
beginning  of  each  calendar  year, 
identifying  each  electric  utility  to  which 
Title  I  applies  during  such  calendar 
year.  An  electric  utility  is  defined  as  any 
person.  State  agency,  or  Federal  agency 
that  sells  electric  energy.  An  electric 
utility  is  covered  by  Title  I  for  any 
calendar  year  if  it  had  total  sales  of 
electric  energy,  for  purposes  other  than 
resale,  in  excess  of  500  million  kilowatt- 
hours  during  any  calendar  year 
beginning  after  December  31.  1975,  and 
before  the  immediately  preceding 
calendar  year.  An  electric  utility  is 
covered  in  1997  if  it  exceeded  the 
threshold  in  any  year  from  1976  through 
1995. 

Title  m  of  PURPA  addresses 
ratemaking  and  other  regulatory  policy 
standards  with  respect  to  natural  gas 
utiliUes.  Section  301(d)  of  Title  III 
requires  the  Secretary  of  Energy  to 
publish  a  list,  before  the  beginning  of 
each  calendar  year,  identifying  each  gas 
utility  to  which  Title  III  applies  during 
such  calendar  year.  A  gas  utility  is 
defined  as  any  person.  State  agency,  or 
Federal  agency,  engaged  in  the  local 
distribution  of  natural  gas  and  the  sale 
of  natural  gas  to  any  ultimate  consumer 
of  natural  gas.  A  gas  utility  is  covered 
by  Title  III  if  it  had  total  sales  of  natural 
gas.  for  purposes  other  than  resale,  in 
excess  of  10  billion  cubic  feet  during 
any  calendar  year  beginning  after 
December  31.  1975.  and  before  the 
immediately  preceding  calendar  year.  A 
gas  utility  is  covered  in  1997  if  it 
exceeded  the  threshold  in  any  year  from 
1976  ihrouEh  1995. 

In  compiling  the  list  published  today, 
the  DOE  revised  the  1996  list  (60  FR 
67133,  December  28,  1995)  upon  the 
assumption  that  all  entities  included  on 
the  1996  list  are  properly  included  on 
the  1997  list  unless  the  DOE  has 
information  to  the  contrary.  In  doing 
this,  the  DOE  took  into  account 
information  included  in  public 
documents  regarding  entities  which 
exceeded  the  PURPA  thresholds  for  the 
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first  time  in  1995.  The  DOE  believes  that 
it  will  become  aware  of  any  errors  or 
omissions  in  the  list  published  today  by 
means  of  the  comment  process  called 
for  by  this  Notice.  The  DOE  will,  after 
consideration  of  any  comment  and  other 
information  available  to  the  DOE, 
provide  written  notice  of  any  further 
additions  or  deletions  to  the  list. 

n.  Notification  and  Comment 
Procedures 

No  later  than  4:30  p.m.  on  April  16, 
1997,  each  State  regulatory  authority 
must  notify  the  DOE  in  writing  of  each 
utility  on  the  list  over  which  it  has 
ratemaking  authority.  Two  copies  of 
such  notification  should  be  submitted  to 
the  address  indicated  in  the  ADDRESSES 
section  of  this  Notice  and  should  be 
identitied  on  the  outside  of  the  envelope 
and  on  the  document  with  the 
designation  "Docket  No.  FE-R-79- 
43B."  Such  notiHcation  should  include: 

1.  a  complete  list  of  electric  utilities 
and  gas  utilities  over  which  the  State 
regulatory  authority  has  ratemaking 
authority; 

2.  legal  citations  pertaining  to  the 
ratemaking  authority  of  the  State 
regulatory  authority;  and 

3.  for  any  listed  utility  known  to  be 
subject  to  other  ratemaking  authorities 
within  the  State  for  portions  of  its 
service  area,  a  precise  description  of  the 
portion  to  which  such  notification 
applies. 

All  interested  persons,  including  State 
regulatory  authorities,  are  invited  to 
comment  in  writing,  no  later  than  4:30 
p.m.  on  April  16,  1997,  on  any  errors  or 
omissions  with  respect  to  the  list.  Two 
copies  of  such  comments  should  be  sent 
to  the  address  indicated  in  the 
ADDRESSES  section  of  this  Notice  and 
should  be  identified  on  the  outside  of 
the  envelope  and  on  the  document  with 
the  designation  "Docket  No.  FE-R-79- 
43B."  Written  comments  should  include 
the  commenter's  name,  address,  and 
telephone  number. 

All  notifications  and  comments 
received  by  the  DOE  will  be  made 
available,  upon  request,  for  public 
inspection  and  copying  in  the  Freedom 
of  Information  Reading  Room,  Room 
lE-190,  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585,  between 
the  hours  of  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

m.  List  of  Electric  Utilitic*  and  Gas 
Utilities 

The  1997  list  consists  of  two  parts 
(appendices  A  and  B).  Each  displays  a 
different  tabulation  of  the  utilities  that 
meet  PURPA  coverage  requirements.  As 
stated  above,  the  inclusion  or  exclusion 


of  any  utility  on  or  fit)m  the  lists  does 
not  afiect  its  legal  obligations  or  those 
of  the  responsible  State  regulatory 
authority  under  PURPA. 

Appendix  A  contains  a  list  of  utilities 
which  are  covered  by  PURPA.  These 
utilities  are  grouped  by  State  and  by  the 
regulatory  authority  within  each  State. 
Also  included  in  this  list  are  utilities 
which  are  covered  by  PURPA  but  which 
are  not  regulated  by  the  State  regulatory 
authority.  This  tabulation,  including 
explanatory  notes,  is  based  on 
information  provided  to  the  DOE  by 
State  regulatory  authorities  in  response 
to  the  December  28,  1995.  Federal 
Register  notice  (60  FR  67133)  requiring 
each  State  regulatory  authority  to  notify 
the  DOE  of  each  utility  on  the  list  over 
which  it  has  ratemaking  authority, 
public  comments  received  with  respect 
to  that  notice,  and  information 
subsequently  made  available  to  the 
DOE. 

The  utilities  classified  in  Appendix  A 
as>not  regulated  by  the  State  regulatory 
authorify  in  fact  may  be  regulated  by 
local  municipal  authorities.  These 
municipal  authorities  would  be  State 
agencies  as  defined  by  PURPA  and  thus 
have  responsibilities  under  PURPA 
identical  to  those  of  the  State  regulatory 
authority.  Therefore,  each  such 
municipality  is  to  notify  the  DOE  of 
each  utility  on  the  list  over  which  it  has 
ratemaking  authority. 

In  Appendix  B,  the  utilities  are  listed 
alphabetically,  subdivided  into  electric 
utilities  and  gas  utilities,  and  further 
subdivided  by  type  of  ownership: 
investor-owned  utilities,  publicly- 
owned  utilities,  and  rural  cooperatives. 

Those  parties  interested  in  accessing 
the  list  electronically  require  the 
following  equipment:  a  personal 
computer,  communications  software 
such  as  PROCOMM,  RELAY,  or 
CROSSTALK;  and,  a  MODUM. 

Before  dialing  the  Fuels  Programs 
Bulletin  Board  you  should  set  your 
communications  software  to  the 
following  parameters:  1200  or  2400 
baud;  no  parify;  8  data  bits;  1  stop  bit; 
and,  full  duplex. 

The  Bulletin  Board  telephone  number 
is  (202)  586-7853.  Calls  are  limited  to 
40  minutes  of  on-line  time  per  day. 

The  changes  to  the  1996  fist  of  electric 
and  gas  utilities  are  as  follows: 

Additions: 
City  of  Fort  Pierce  (FL) 
Citv  of  Jacksonville  Beach  (FL) 
Golden  Valley  Electric  Cooperative  (AK) 
McPherson  Board  of  Public  Utilities 

(KS) 
Vermont  Gas  Systems,  Inc.  (VT) 

(Public  Utility  Regulatory  Policies  Act 
of  1978,  Pub.  L.  95-617,  92  Stat.  3117 
et  seq.  (16  U.S.C.  2601)  et  seq.)) 


Issued  in  Washington,  D.C,  on  March  5, 
1997. 

Anthony  J.  Como, 

Manager,  Electric  Power  Regulation,  Office 

of  Coal  and  Power  Im/Ex,  Office  of  Fossil 

Energy. 

[FR  Doc.  97^589  Filed  3-14-97;  8:45  am] 
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Office  of  Energy  Research 
[Notice  97-12] 

Energy  Research  Rnancial  Assistance 
Program;  Atmospheric  Chemistry 
Program 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research,  U.S. 
Department  of  Energy  (DOE)  hereby 
announces  its  interest  in  receiving 
applications  to  support  the  continuation 
of  its  Atmospheric  Chemistry  Program 
(ACP).  The  applications  should  address 
the  continuation  of  experimental  and 
theoretical  study  of  atmospheric 
chemistry  processes  affected  by  energy- 
related  air  pollutants  (i.e.,  sulfur  oxides, 
nitrogen  oxides,  aerosols,  and  ozone). 
These  studies  are  intended  to  be  in 
support  of  DOE  information  needs 
under  the  National  Energy  Policy  Act 
(Public  Law  102-486). 
DATES:  To  permit  timely  consideration 
for  awards  in  Fiscal  Year  1998,  formal 
applications  submitted  in  response  to 
this  notice  should  be  received  by  4:30 
p.m.  E.D.T.,  June  12, 1997. 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  97-1 2 
should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Grants  and  Contracts 
Division,  ER-64, 19901  Germantown 
Road,  Germantown,  MD  20874-1290, 
ATTN:  Program  Notice  97-12.  This 
address  must  also  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express  Mail  or  any  other 
commercial  overnight  delivery  service, 
or  when  hand-carried  by  the  applicant. 
An  original  and  seven  copies  of  the 
application  must  be  submitted; 
however,  applicants  are  requested  not  to 
submit  multiple  application  copies 
using  more  than  one  delivery  or  mail 
service. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rickey  Petty,  Environmental  Sciences 
Division,  ER-74,  Office  of  Health  and 
Environmental  Research,  Office  of 
Energy  Research,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 


Germantown,  MD  20874-1290, 
telephone:  (301)  903-5548,  E-mail: 
rick.petty®oer.doe.gov,  fax:  (301)  903- 
8519. 

SUPPLEMENTARY  INFORMATION:  The 
Atmospheric  Chemistry  Program  is  part 
of  the  DOE'S  Global  Change  Research 
Program  and  is  closely  linked  with  other 
national  and  international  programs. 
Collaborations  are  maintained  with 
global  change  counterparts  in  other 
agencies,  particularly  NASA,  NOAA, 
and  the  NSF.  Internationally,  the  DOE 
ACP  links  with  the  Worid 
Meteorological  Organization's  (WMO) 
Global  Atinospheric  Watch  (GAW) 
program,  particularly  through  the  North 
American  Regional  Experiment  (NARE), 
the  Aerosol  Chemistry  Experiment 
(ACE)  1  and  2,  North  American 
Research  Strategy  for  Tropospheric 
Ozone  (NARSTO).  and  the  Southern 
Oxidant  Study  (SOS). 

Detailed  descriptions  of  ACP  plans, 
rationale,  and  foci  are  provided  on  the 
DOE  ACP  homepage  at:  http:// 
www.atmos.anl.gov/ACP. 

Research  applications  that 
demonstrate  the  continuity  and  progress 
of  the  DOE  ACP  during  the  1993-1997 
period  (see  research  abstracts  in  http:// 
www.atmos.anl.gov/ACP)  addressing 
midlatitude  tropospheric  ozone  and 
heterogeneous  chemistry,  atmospheric 
chemical-conversion  processes,  and 
wet-removal  and  air/surface  exchange  is 
encouraged.  More  so,  applications 
addressing  ozone  research  that  is  in 
support  of  the  NARSTO  are  also 
encouraged. 

In  coordination  with  other  federal 
agencies,  the  DOE  is  addressing 
recommendations  fit)m  the  National 
Academy  of  Sciences  report,  "Aerosol 
Radiative  Forcing  and  Climate  Change." 
Thus,  projects  that  enhance  ongoing 
aerosol  research,  such  as  coupled 
aerosol-oxidant  research  through 
modeling,  laboratory  and  field  studies, 
are  encouraged. 

This  notice  requests  applications  for 
grants  to  support: 

(Category  1):  Research  to  understand 
the  fundamental  scientific  phenomena 
associated  with  atmospheric  ozone 
formation  and  removal  processes.  Such 
fundamental  studies  can  take  the  form 
of  modeling,  laboratory,  field,  and 
theoretical  investigations  and  analyses 
of  mechanistic  behavior.  The  research 
should  also  address  the  possible 
catalytic/inhibition  effects  of  aerosols 
(especially  in  the  lower  stratosphere), 
and  possible  new  chemical  mechanisms 
influencing  ozone  behavior  in  the 
remote  bee  troposphere,  and  a  variety  of 
scientific  topics  aimed  at  enhancing  our 
abilify  to  manage  midlatitude  regional- 


scale  tropospheric  ozone  pollution. 
Field  activities  may  be  conducted 
cooperatively  with  major  ACP  field 
campaigns.  ACP  field  campaigns  may 
also  include  using  the  ACP  G-1 
Research  Aircraft  Facility. 

(Category  2):  Ozone  and  UV-B  trend 
analysis,  using  past  and  emerging  data 
sets.  Of  special  interest  in  this  category 
are  investigations  of  interactions  among 
ozone  and  ultraviolet  (UV)  radiation 
with  regards  to  competing/ 
compensating  effects  of  other  trace 
gases,  aerosols  and  clouds,  and  their 
obscurance  of  ozone  trend  evaluations 
and  associated  UV-B  impacts. 

(Category  3):  Research  to  understand 
the  fundamental  scientific  phenomena 
associated  with  aerosol  radiative  forcing 
and  climate  change.  Such  studies 
should  include  research  on  aerosol 
forcing  of  climates  that  advances 
knowledge  in  the  representation  of 
aerosols  in  global  climate  models, 
particularly  with  respect  to  indirect 
climate  effects;  laboratory  and 
theoretical  research  on  aerosol  optical 
properties:  identification  of  aerosol 
molecular  composition,  particularly  the 
organic  fi^ction;  development  of  an 
understanding  of  aerosol  formation  and 
growth  in  the  atmosphere;  studies 
elucidating  the  aerosol-CCN-cloud 
droplet-albedo  relationship;  execution 
of  atmospheric  closure  experiments  to 
test  theoretical  understanding; 
application  of  instrumentation 
technology  for  measuring  aerosol 
properties  in  situ;  and  system 
integration  and  assessment  utilizing 
sensitivify/imcertainfy  analyses. 

It  is  anticipated  that  approximately  $3 
million  will  be  available  for  multiple 
grant  awards  in  FY  1998,  contingent 
upon  availabilify  of  appropriated  funds. 
Applications  may  request  project 
support  up  to  three  years,  with  out-year 
support  contingent  on  availability  of 
funds,  progress  of  the  research,  and 
programmatic  needs.  Annual  budgets 
are  expected  to  range  from 
approximately  $50,000  to  $500,000. 
Applications  should  include  detailed 
and  justified  budgets  for  each  year  of 
support  requested.  The  technical 
portion  of  the  application  should  not 
exceed  twenty-five  (25)  double-spaced 
pages.  Lengthy  application  appendices 
are  not  encouraged. 

Applications  will  be  subjected  to 
formal  merit  review  (peer  review)  and 
will  be  evaluated  ageiinst  the  followring 
evaluation  criteria  listed  in  descending 
order  of  importance  codified  at  10  CFR 
605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project; 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach; 


3.  Competency  of  Applicant's 
personnel  and  Adequacy  of  Proposed    ' 
Resources; 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  an  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  will  often  be 
used,  and  submission  of  an  application 
constitutes  agreement  that  this  is 
acceptable  to  the  investigator(s)  and  the 
submitting  institution. 

To  provide  a  consistent  format  for  the 
submission,  review  and  solicitation  of 
grant  applications  submitted  under  this 
notice,  the  preparation  and  submission 
of  grant  applications  must  follow  the 
guidelines  given  in  the  Application 
Guide  for  the  Office  of  Energy  Research 
Financial  Assistance  Program  10  CFR 
Part  605.  Access  to  ER's  Financial 
Assistance  Application  Guide  is 
possible  via  the  World  Wide  Web  at: 
http://www.er.doe.gov/production/ 
grants/grants.html. 

The  Catalog  of  Federal  Domestic 
Assistance  Numt>er  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  DC,  on  March  5. 
1997. 

John  Rodney  dark. 

Associate  Director  for  Resource  Management, 
Office  of  Energy  Research . 
(FR  Doc.  97-6587  Filed  3-14-97;  8:45  am) 
aiUJNQ  COOE  MSO-OI-P 


Federal  Energy  Regulatory 
Commission 

P>ockat  Ho.  ER97-186»-000.  et  aL] 

Louisville  Gas  and  Electric  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Rlings 

March  11, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Louisville  Gas  and  Electric  Co. 

[Docket  No.  ER97-1859-000I 

Take  notice  that  on  February  24, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Service  Agreement  between  LG&E  and 
Big  Rivers  Electric  Corporation  under 
LG&E's  Rate  Schedule  GSS.  LGAE  had 
previously  filed  an  unexecuted  Service 
Agreement  in  this  docket. 
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Comment  date:  March  25,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  The  Detroit  Edison  Company 

(Docket  No.  ER9 7- 1860-000) 

Take  notice  that  on  February  26, 1997, 
The  Detroit  Edison  Company  {Detroit 
Edison),  tendered  for  filing  Service 
Agreements  for  wholesale  power  rate 
sale  transactions  (the  Service 
Agreements)  under  Detroit  Edison's 
Wholesale  Power  Sales  Tariff  (WPS-1). 
FERC  Electric  Tariff  No.  1  (the  WPS-1 
Tariff,  between  Detroit  Edison  and  the 
following  parties:  Illinois  Power 
Company  (dated  as  of  January  17, 1997); 
American  Electric  Power  Company 
(dated  as  of  Febriiary  3,  1997);  Ohio 
Edison  Company  (dated  as  of  February 
12,  1997);  and  Wisconsin  Electric  Power 
Company  (dated  as  of  February  19, 
1997).  Detroit  Edison  requests  that  the 
Service  Agreements  be  made  effective  as 
of  February  1, 1997. 

Comment  date:  March  25,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Detroit  Ediaon  Company 

(Docket  No.  ER9 7- 1861-0001 

Take  notice  that  on  February  26,  1997, 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  Service 
Agreements  for  wholesale  power  sale 
transactions  (the  Service  Agreements) 
under  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  (WPS-2),  FERC  Electric 
Tariff  No.  2  (the  WPS-2  Tariff),  between 
Detroit  Edison  and  the  following  parties: 
Northern  Indiana  Public  Service 
Company  (dated  as  of  January  8,  1997); 
Qlinois  Power  Company  (dated  as  of 
January  17,  1997);  American  Electric 
Power  Company  (dated  as  of  January  31, 
1997);  Citizens  Lehman  Power  Company 
(dated  as  of  February  3,  1997);  Ohio 
Edison  Company  (dated  as  of  February 
12, 1997);  Louisville  Gas  and  Electric 
Company  (dated  as  of  February  12, 
1997);  and  Wisconsin  Electric  Power 
Company  (dated  as  of  February  19, 
1997).  Detroit  Edison  requests  that  the 
Service  Agreements  be  made  effective  as 
of  February  1,  1997. 

Comment  date:  March  25,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Illinois  Power  Company 

(Docket  No.  ER97-1862-OOOI 

Take  notice  that  on  February  26, 1997, 
Illinois  Power  Company  ("Illinois 
Power"),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Aquila  Power  Corporation 
will  take  transmission  service  pursuant 


to  its  open  access  transmission  tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  February  17,  1997. 

Comment  date:  March  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Idaho  Power  Company 

[Docket  No.  ER97-1863-000I 

Take  notice  that  on  February  26,  1997, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  Service 
Agreements  under  Idaho  Power 
Company's  FERC  Electric  Tariff  No.  5, 
Open  Access  Transmission  Tariff, 
between  Southern  Energy  Tfading  and 
Marketing,  Inc.  and  Idaho  Power 
Company,  and  Idaho  Power  Company. 

Comment  date:  March  25,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Commonwealth  Edison  Company 

(Docket  No.  ER97-1864-000I 

Take  notice  that  on  February  26,  1997, 
Commonwealth  Edison  Company 
("ComEd")  submitted  for  filing  a 
Service  Agreement,  establishing  The 
Power  Company  of  America  (PCA),  as  a 
customer  under  the  terms  of  ComEd's 
Power  Sales  and  Reassignment  of 
Transmission  Rights  Tariff  PSRT-1 
(PSRT-1  Tariff).  The  Commission  has 
previously  designated  the  PSRT-1  Tariff 
as  FERC  Electric  Tariff,  First  Revised 
Volume  No.  2. 

ComEd  requests  an  effective  date  of 
January  14, 1997,  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  PCA  and  the  Illinois 
Commerce  Commission. 

Comment  date:  March  25,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER97-1 865-000] 

Take  notice  that  on  February  26,  1997, 
Central  Vermont  Public  Service 
Corporation,  tendered  for  filing  Third 
Revised  Sheet  No.  1  to  its  FERC  Original 
Electric  Tariff  No.  5.  The  amended  page 
eliminates  the  restriction  of  availability 
of  the  service  to  retail  customers  and 
power  marketers  for  resale  to  retail 
customers.  This  change  conforms  to 
requirements  adopted  by  the  State  of 
New  Hampshire  in  its  retail 
restructuring. 

Central  Vermont  requests  waiver  of 
the  notice  of  filing  requirement  to 
permit  the  filing  to  be  effective  February 
27, 1997. 


Comment  date:  March  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Illinois  Power  Company 

[Docket  No.  ER97-1866-000I 

Take  notice  that  on  February  26, 1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Citizen  Lehman  Power 
Sales  will  take  transmissioii  service 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  February  14,  1997. 

Comment  date:  March  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Washington  Water  Power 

[Docket  No.  ER97-1867-0001 

Take  notice  that  on  February  27,  1997, 
Washington  Water  Power,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to  18 
CFR  35.13,  executed  Service 
Agreements  under  WWP's  FERC  Electric 
Tariff  Original  Volume  No.  9.  WWP 
requests  an  effective  date  of  February  1 , 
1997. 

Comment  date:  March  25,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Cinergy  Services,  Inc. 

[Docket  No.  ER9 7- 1868-000 1 

Take  notice  that  on  February  27, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy 's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
American  Electric  Power  Service 
Corporation. 

Cinergy  and  American  Electric  Power 
Service  Corporation  are  requesting  an 
effective  date  of  March  1, 1997. 

Comment  date:  March  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Kansas  Qty  Power  &  Light 
Company 

[Docket  No.  ER97-1 869-0001 

Take  notice  that  on  February  27,  1997, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  Febi:uary  21,  1997  by 
KCPL.  KCPL  proposes  an  effective  date 
of  March  1,  1997  and  requests  waiver  of 
the  Commission's  notice  requirement  to 
allow  the  requested  effective  date.  This 
Agreement  provides  for  the  rates  and 
charges  for  Firm  Transmission  Service 
by  KCPL  for  a  wholesale  transaction. 


In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888  in  Docket  No. 
OA96-4-000. 

Comment  date:  March  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

[Docket  No.  ER97-1870-0001 

Take  notice  that  on  February  27,  1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  amendment  to  Rate  Schedule 
146,  an  agreement  with  CNG  Power 
Services  Corporation  (CNG)  for  the  sale 
and  purchase  of  energy  and  capacity. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
CNG. 

Comment  date:  March  25,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER97-1871-000| 

Take  notice  that  on  February  27,  1997, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  tendered  for 
filing  an  amendment  to  Rate  Schedule 
166,  an  agreement  with  Aquila  Power 
Corporation  (APC)  for  the  sale  and 
purchase  of  energy  and  capacity. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
APC. 

Comment  date:  March  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Florida  Power  &  Light  Company 

(Docket  No.  ER97-1872-000J 

Take  notice  that  on  February  27, 19§7, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  service 
agreements  with  Aquila  Power 
Corporation  for  Non-Firm  transmission 
service  under  FPL's  Open  Access 
Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  March  1, 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  March  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cinei^gy  Services,  Inc. 

(Docket  No.  ER97-1S73-000) 

Take  notice  that  on  February  27, 1997. 
Cinergy  Services,  Inc.  (Cinergy), 


tendered  for  filing  a  service  agreement 
and  confirmation  letter  under  Cinergy's 
Non-Firm  Power  Sales  Standard  Tariff 
(the  Tariff)  entered  into  between 
Cinergy  and  University  of  Missouri — 
Columbia. 

Cinergy  and  University  of  Missouri — 
Coliunbia  are  requesting  an  effective 
date  of  January  27, 1997. 

Comment  date:  March  25,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-1874-00G] 

Take  notice  that  on  February  27, 1997, 
Wisconsin  Public  Service  Corporation 
("WPSC"),  tendered  for  filing  an 
executed  Transmission  Service 
Agreement  between  WPSC  and 
American  Energy  Solutions,  Inc.  The 
Agreement  provides  for  transmission 
service  under  the  Open  Access 
Transmission  Service  Tariff,  FERC 
Original  Volume  No.  11. 

Comment  date:  March  25,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Western  Resources,  Inc. 

[Docket  No.  ER97-1875-000J 

Take  notice  that  on  February  25,  1997, 
Western  Resources,  Inc.,  tendered  for 
filing  non-firm  transmission  agreements 
between  Western  Resources  and 
Arizona  Public  Service,  Enron  Power 
Marketing,  Inc.  and  Omaha  Public 
Power  District.  Western  Resources  states 
that  the  purpose  of  the  agreements  is  to 
permit  non-discriminatory  access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreements 
are  proposed  to  become  effective  as 
follows.  Arizona  Public  Service, 
February  21. 1997;  Enron  Power 
Marketing,  Inc.,  January  20, 1997;  and 
Omaha  Public  Power  District,  February 
20,  1997. 

Copies  of  the  filing  were  served  upon 
Arizona  Public  Service,  Enron  Power 
Marketing,  Inc.,  Omaha  Public  Power 
District  and  the  Kansas  Corporation 
Commission. 

Comment  date:  March  25, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Central  Hudson  Gas  &  Qectric 
Corporation 

(Docket  No.  ER97-1876-000) 

Take  notice  that  on  February  24. 1997, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 


filing  pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  in  18  CFR.  a 
Service  Agreement  between  CHG&E  and 
Englehard  Power  Marketing,  Inc.  The 
terms  and  conditions  of  service  under 
this  Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Access  Schedule, 
Original  Volume  1  (Transmission  Tariff) 
filed  in  compliance  with  the 
Commission's  Order  No.  888  in  Docket 
No.  RM95-8-000  and  RM94-7-001. 
CHG&E  also  haS  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  March  25,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Atlantic  City  Electric  Company 

(Docket  No.  ER97-1877-0001 

Take  notice  that  on  February  27.  1997, 
Atiantic  City  Electric  Company  (AUantic 
Electric),  tendered  for  filing  service 
agreements  under  which  Atiantic 
Electric  will  sell  capacity  and  energy  to 
ConAgra  Energy  Services,  Inc.  and 
Wisconsin  Electric  Power  Company 
under  AUantic  Electric's  market-based 
rate  sales  tariff.  AUantic  Electric 
requests  the  agreements  be  accepted  to 
become  effective  on  February  28,  1997. 

AUantic  Electric  states  that  a  copy  of 
the  filing  has  been  served  on  ConAgra 
Energy  Services,  Inc.  and  Wisconsin 
Electric  Power  Company. 

Comment  date:  March  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Central  Hudson  Gas  ft  Electric 
Corportion 

(Docket  No.  ER97-1878-O0O] 

Take  notice  that  on  February  24, 1997, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  Plum 
Street  Energy  Marketing,  Inc.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Access  Schedule, 
Original  Volume  1  (Transmission  TarifiQ 
filed  in  compliance  with  the 
Commission's  Order  No.  888  in  Docket 
No.  RM95-8-000  and  RM94-7-001. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 
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A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  March  25,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  97-6604  Filed  3-14-97;  8:45  am] 

aiUJNG  CODE  S717-01-P 

[Docket  No.  AC94-201-000.  et  at.] 

Potomac  Edison  Company,  et  al; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  10. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Potomac  Edison  Company 

IDocket  No.  AC94-201-000I 

Take  notice  that  on  June  24,  1994, 
Potomac  Edison  Company  tendered  for 
filing  a  letter  requesting  approval  to 
amortize  certain  items  of  property  in 
accounts  391  (furniture  and  computers), 
393  (stores,  shipping  and  handling 
equipment),  394  (small  tools  and  garage 
equipment),  395  (lab  equipment)  and 
397  (portable  and  mobile  ratios/ 
telephones)  over  a  20  year  period  with 
the  exception  of  computers  in  account 
391  and  portable  radios  and  telephones 
in  account  397  which  will  be  amortized 
over  10  years. 

Comment  date:  March  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northern  States  Power  Company 

IDocket  No.  AC95-63-O00I 

Take  notice  that  on  February  21, 1995, 
Northern  States  Power  Company 
tendered  for  filing  a  letter  requesting 


approval  to  change  the  method  of 
recovery  for  General  Plant  Equipment 
which  includes  the  electric,  gas,  and 
common  plant  accounts. 

Comment  date:  March  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Florida  Power  Corporation 

IDocket  No.  AC95-136-000I 

Take  notice  that  on  April  28,  1995, 
Florida  Power  Corporation  tendered  for 
filing  a  letter  seeking  approval  to  begin 
accruing  the  increased  amount  of 
$409,175  on  a  wholesale  basis, 
retroactive  to  January  1,  1995.  FPC 
states  that  it  is  only  seeking  approval  for 
an  increase  in  the  accrual  amount,  not 
in  the  rates. 

Comment  date:  March  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Electric  &  Gas 
Company 

(Docket  No.  AC97-34-O00i 

Take  notice  that  on  December  19, 
1996,  Public  Service  Electric  &  Gas 
Company  tendered  for  filing  a  letter 
requesting  approval  to  change  effective 
January  1, 1997,  the  accounting 
presently  used  for  amortization  of 
Account  391.3  Office  EDP  Equipment. 

Comment  date:  March  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  CMS  Generation  Cebu  Operating 
Limited  Duration  Company 

(Docket  No.  EG97-36-0001 

On  February  28, 1997,  CMS 
Generation  Cebu  Operating  Limited 
Duration  Company,  330  Town  Center 
Drive,  Suite  1000,  Dearborn,  Michigan 
48126,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

CMS  Generation  Cebu  Operating 
Limited  Duration  Company  is  a  wholly- 
owned  indirect  subsidiary  of  CMS 
Generation  Co.,  a  Michigan  corporation, 
which  is  a  wholly-owned  indirect 
subsidiary  of  CMS  Energy  Corporation, 
also  a  Michigan  corporation.  CMS 
Generation  Cebu  Operating  Limited 
Duration  Company  operates,  under  an 
operations  and  maintenance  agreement 
with  the  owner,  a  facility  comprised  of 
two  power  plants  with  a  combined 
maximum  capacity  of  approximately 
130  MW  located  in  Toledo  City  on  the 
Island  of  Cebu  in  the  Philippines. 

Comment  date:  March  27.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 


of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Torco  Energy  Marketing,  Inc. 
Equitable  Power  Services  Company, 
ICPM,  Inc.,  CNB/Olympic  Gas  Services, 
CoEnergy  Trading  Company,  Progress 
Power  Marketing,  Inc.,  and  WWP 
Resource  Services,  Inc. 

IDocket  Nos.  ER92-429-011,  ER94-1539- 
012.  ER95-640-007,  ER95-964-O07,  ER96- 
1040-004.  ER96-1618-003.  ER96-2408-O02. 
not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  February  3,  1997,  Torco  Energy 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's  May 
18,  1992,  order  in  Docket  No.  ER92- 
429-000. 

On  February  7,  1997,  Equitable  Power 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  September  8,  1994,  order 
in  Docket  No.  ER94-1 539-000. 

On  January  8,  1997,  ICPM,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  March  31,  1995,  order  in 
Docket  No.  ER95-640-000. 

On  February  3, 1997,  CNB/Olympic 
Gas  Services  filed  certain  information  as 
required  by  the  Commission's  July  10, 
1995,  order  in  Docket  No.  ER95-964- 
000. 

On  January  31, 1997,  CoEnergy 
Trading  Company  filed  certain 
information  as  required  by  the 
Commission's  March  14,  1996,  order  in 
Docket  No.  ER96- 1040-000. 

On  January  31, 1997,  Progress  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's  August 
2,.1996,  order  in  Docket  No.  ER96- 
1618-000. 

On  January  31,  1997,  WWP  Resources 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
September  12. 1996,  order  in  Docket  No. 
ER9&-240a-000. 

7.  Tractebel  Energy  Marketing,  Inc., 
National  Power  Exchange,  Corp.,  Destec 
Power  Services  Inc.,  Audit  Pro  Inc., 
Sonat  Power  Marketing,  Inc.,  Direct 
Access  Management,  LP,  and  Chi  Power 
Marketing,  Inc. 

(Docket  Nos.  ER94-142-012.  ER94-1593- 
009.  ER94-1612-010,  ER95-87ft-O07,  ER95- 
1050-007,  ER96-924-001.  and  ER96-2640- 
001  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 


copying  in  the  Commission's  Public 
Reference  Room: 

On  January  29,  1997,  Tractebel  Energy 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
December  30,  1993.  order  in  Docket  No. 
ER94-142-000. 

On  February  21,  1997,  National  Power 
Exchange,  Corp.  filed  certain 
information  as  required  by  the 
Commission's  October  7,  1994,  order  In 
Docket  No.  ER94-1 593-000. 

On  January  30.  1997.  Destec  Power 
Services  Inc.  filed  certain  information  as 
required  by  the  Commission's  January 
20.  1995,  order  in  Docket  No.  ER94- 
1612-000. 

On  January  7, 1997.  Audit  Pro  Inc. 
filed  certain  information  as  required  by 
the  Commission's  June  2. 1995,  order  in 
Docket  No.  ER95-87&-000. 

On  January  23,  1997,  Sonat  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's  August 
18.  1995.  order  in  Docket  No.  ER95- 
1050-000. 

On  January  28.  1997.  Direct  Access 
Management.  LP  filed  certain 
information  as  required  by  the 
Commission's  April  25, 1996.  order  in 
Docket  No.  ER96-924-000. 

On  January  22.  1997.  Chi  Power 
Marketing.  Inc.  filed  certain  information 
as  required  by  the  Commission's 
September  12, 1996,  order  in  Docket  No. 
ER96-2640-000. 

8.  Peak  Energy,  Inc.,  Heath  Petra  Power 
Marketing,  Kiber  Energy  Ltd.,  SDS 
Petroleum  Products,  Inc.,  Conti  Metals, 
Inc.,  Atmos  Energy  Services,  Inc.,  and 
Oceanside  Energy,  Inc., 

(Docket  Nos.  ER95-379-007,  ER96-381- 
005,  ER96-1 119-003,  ER96-1 724-003. 
ER96-2083-002,  ER96-225 1-002,  ER97- 
181-001  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  February  27, 1997,  Peak  Energy, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  February  24, 1995, 
order  in  Docket  No.  ER95-3  79-000. 

On  February  24,  1997,  Heath  Petra 
Power  Marketing  filed  certain 
information  as  required  by  the 
Commission's  December  20,  1995,  order 
m  Docket  No.  ER96-381-000. 

On  February  24. 1997,  Kiber  Energy 
Ltd.  filed  certain  information  as 
required  by  the  Commission's  April  24, 
1996.  order  in  Docket  No.  ER96-1119- 
000. 

On  February  28.  1997,  SDS  Petroleum 
Products,  Inc.  filed  certain  information 
as  required  by  the  Commission's  June  6, 


1996,  order  in  Docket  No.  ER96-1724- 
000. 

On  February  26,  1997,  Conti  Metals. 
Inc.  filed  certain  information  as  required 
by  the  Commission's  July  9.  1996,  order 
in  Docket  No.  ER96-2083-000. 

On  February  ID.  1997.  Atmos  Energy 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's  August 
21, 1996.  order  in  Docket  No.  ER96- 
2251-000. 

On  March  3.  1997.  Oceanside  Energy, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  November  21. 
1996.  order  in  Docket  No.  ER97-181- 
000. 

9.  Montana-Dakota  Utilities  Co.,  a 
Division  of  MDII  Resources  Group,  Inc. 

(Docket  No.  ER97-940-000] 

Take  notice  that  on  March  5. 1997. 
Montana-Dakota  Utilities  Co..  a  division 
of  MDU  Resources  Group,  Inc. 
(Montana-Dakota)  filed  an  amendment 
of  its  original  filing  in  this  docket.  The 
amendment  consists  of  Montana- 
Dakota's  statement  in  response  to  a 
Commission  deficiency  letter  explaining 
certain  factual  questions  applicable  to 
the  timing  of  the  filing. 

Comment  date:  March  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  Public  Service 
Corporation 

'  (E)ocket  No.  ER97-1485-0001 

Take  notice  that  on  March  3, 1997, 
Wisconsin  Public  Service  Corporation 
("WPSC")  tendered  for  filing  an 
amendment  to  the  original  filing  of  an 
executed  Electric  Service  Agreement  for 
partial  requirements  service  with  the 
Washington  Island  Electric  Cooperative 
(the  "Cooperative")  imder  the  WPSC's 
W-2  A  Tariff  and  an  unexecuted 
Network  Integration  Transmission 
Service  Agreement  under  WPSC's  Open 
Access  Transmission  Tariff.  WPSC 
requests  that  the  Commission  make  the 
service  agreements  effective  on  February 
1, 1997. 

WPSC  states  that  copies  of  this  filing 
have  been  served  on  the  Cooperative,  on 
the  Michigan  Public  Service 
Commission  and  on  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  March  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Dajrton  Power  &  Light  Company 

IDocket  No.  ER97-1634-000] 

Take  notice  that  on  February  13, 1997, 
Dayton  Power  &  Light  Company 
(Dayton)  submitted  service  agreements 
establishing  Toledo  Edison  Company, 
Cleveland  Electric  Illuminating 


Company,  Enron  Power  Marketing,  Inc. 
as  customers  under  the  terms  of 
Dayton's  Open  Access  Transmission 
Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Toledo  Edison  Company,  Cleveland 
Electric  Illuminating  Company,  Enron 
Power  Marketing,  Inc.  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  March  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER97-1800-000J 

Take  notice  that  on  February  24, 1997, 
San  Diego  Gas  &  Electric  Company 
(SDG&E),  tendered  for  filing  and 
acceptance,  pursuant  to  18  CFR  35.13, 
Service  Agreements  (Service 
Agreements  with  the  following  entities 
for  Point-To-Point  Transmission  Service 
under  SDG&E's  Open  Access 
Transmission  Tariff  (Tariff)  filed  in 
compliance  with  FERC  Order  No.  888: 

1.  AIG  Trading  Corporation 

2.  Aquila  power  Corporation 

3.  Arizona  Public  Service  Company 

4.  British  Columbia  Power  Exchange 
Corporation 

5.  CNG  Power  Services  Corporation 

6.  Electric  Clearinghouse,  Inc. 

7.  Energy  Transfer  Group.  L.L.C. 

8.  Engelhard  Power  Marketing.  Inc. 

9.  Enron  Power  Marketing.  Inc. 

10.  Illinova  Power  Marketing,  Inc. 

11.  Nor  Am  Energy  Services,  Inc. 

12.  Nordic  Electric,  L.L.C. 

13.  PanEnergy  Trading  and  Market 
Services 

14.  Salt  River  project 

15.  San  Diego  Gas  &  Electric  Co.  (Energy 
Trading) 

16.  Sierra  Pacific  Power  Company 

17.  Southern  Energy  Trading  and 
Marketing,  Inc. 

18.  TransCanada  Power 

19.  Western  Power  Services,  Inc. 

20.  UtiliCorp  United,  Inc. 

SDC&E  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  applicable 
Commission  Regulations.  SDG&E  also 
provided  Sheet  No.  114  (Attachment  E) 
to  the  tariff,  which  is  a  list  of  current 
subscribers.  SDG&E  requests  waiver  of 
the  Commission's  notice  requirement  to 
permit  an  effective  date  of  February  17, 
1997  for  Attachment  E,  and  to  allow  the 
Service  Agreements  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
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State  of  California  and  all  interested 
parties. 

Comment  date:  March  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.      ^- 

13.  Central  Illinois  Light  Company 

(Docket  No.  ER97-1836-000I 

Take  notice  that  Central  Illinois  Light 
Company  (CILCO),  300  Liberty  Street. 
Peoria,  Illinois  61202,  on  February  21, 
1997,  tendered  for  filing  with  the 
Commission  a  substitute  Index  of 
Customers  under  its  Coordination  Sales 
Tariff  and  service  agreements  for  one 
new  customer. 

CILCO  requested  an  effective  date  of 
March  4.  1997. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  March  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Illinois  Light  Company 

[Docket  No.  ER97-1837-0OO| 

Take  notice  that  Central  Illinois  Light 
Company  (CILCO),  300  Liberty  Street, 
Peoria.  Illinois  61602,  on  February  21, 
1997,  tendered  for  filing  with  the 
Commission  a  substitute  Index  of  Point- 
To-Point  Transmission  Service 
Customers  under  its  Open  Access 
Transmission  Tariff  and  service 
p^jreements  for  two  new  customers. 

CILCO  requested  an  effective  date  of 
February  12,  1997. 

Copies  of  the  filing  were  served  on  all 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  March  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Interstate  Power  Company 

(Docket  No.  ER9 7- 183 8-000) 

Take  notice  that  on  February  24, 1997. 
Interstate  Power  Company  (IPW), 
tendered  for  tiling  a  Transmission 
Service  Agreement  between  IPW  and 
Southern  Energy  Trading  and 
Marketing,  Inc.  (SEMI).  Under  the 
transmission  Service  Agreement,  IPW 
will  provide  non-firm  point-to-point 
transmission  service  to  SEMI. 

Comment  date:  March  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Interstate  Power  Company 

(Docket  No.  ER97-1839-000I 

Take  notice  that  on  February  24, 1997. 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
LGAE  Power  MarkeUng,  Inc.  (LPM). 
Under  the  Transmission  Service 


Agreement.  IPW  will  provide  non-firm 
point-to-point  transmission  service  to 
LPM. 

Comment  date:  March  24,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Interstate  Power  Company 

(Docket  No.  ER9 7-1 840-000) 

Take  notice  that  on  February  24,  1997, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Citizens  Lehman  Power  Sales  (CL 
Sales).  Under  the  Transmission  Service 
Agreement,  IPW  will  provide  non-firm 
point-to-point  transmission  service  to 
CL  Sales. 

Comment  date:  March  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Interstate  Power  Company 

[Docket  No.  ER97-184 1-000] 

Take  notice  that  on  February  24. 1997, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Wisconsin  Power  and  Light  (WPL). 
Under  the  Transmission  Service 
Agreement,  IPW  will  provide  non-firm 
point-to-point  transmission  service  to 
WPL. 

Comment  date:  March  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-1842-000| 

Take  notice  that  on  February  24,  1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Service  Agreement 
between  RG&E  and  the  CNG  Power 
Services  Corporation  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  the  RG&E  open  access 
transmission  tariff  filed  on  July  9.  1996 
in  Docket  No.  OA9&-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
February  7, 1997,  for  the  CNG  Power 
Services  Corporation  Service 
Agreement.  RG&E  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  March  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER97-1 843-0001 

Take  notice  that  on  February  24,  1997, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 


two  firm  transmission  service  agreement 
between  itself  and  WPS  Energy  Services 
Inc.  (WPS  Energy).  The  agreements 
provide  for  25  MW  transactions  for  a 
one  week  and  a  one  month  period 
pursuant  to  Wisconsin  Electric's  open 
access  transmission  service  tariff  (FERC 
Electric  Tariff,  Original  Volume  No.  7). 
The  weekly  transaction  imports  power 
&x)m  Commonwealth  Edison's  (ComEd) 
control  area  and  delivers  it  to  Upper 
Peninsula  Power  Company's  (UPPCO) 
control  area.  The  monthly  transaction 
imports  power  from  Wisconsin  Power 
and  Light  Company's  (WP&L)  control 
area  and  delivers  it  to  UPPCO's  control 
area. 

Wisconsin  Electric  requests  an 
effective  date  of  January  26,  1997,  for 
the  weekly  agreement  and  February  1 . 
1997  for  the  monthly  agreement. 
Wisconsin  Electric  is  authorized  to  state 
that  WPS  Energy  joins  in  the  requested 
effective  date. 

Copies  of  the  filing  have  been  served 
on  WPS  Energy,  ComEd,  WP&L,  the 
Michigan  Public  Service  Commission, 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  March  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  The  United  Illuminating  Company 

[Docket  No.  ER97-1844-000I 

Take  notice  that  on  February  24,  1997, 
^The  United  Illuminating  Company 
("UI")  tendered  for  filing  a  Service 
Agreement,  dated  January  27,  1997, 
between  UI  and  Morgan  Stanley  Capital 
Group  Inc.  ("Morgan  Stanley")  for  non- 
firm  point-to-point  transmission  service 
under  Ul's  Open  Access  Transmission 
Tariff,  FERC  Electric  Tariff.  Original 
Volume  No.  4.  as  amended. 

UI  requests  an  effective  date  of 
January  27, 1997  for  the  Service 
Agreement.  Copies  of  the  filing  were 
served  upon  Morgan  Stanley  and  upon 
the  Connecticut  Department  of  Public 
Utility  Control. 

Comment  date:  March  24.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  CNG  Retail  Services  Corporation 

(Docket  No.  ER9 7- 184 5-000) 

On  February  26.  1997.  CNG  Retail 
Services  Corporation  ("CNG  Retail") 
petitioned  the  Commission  for 
acceptance  of  CNG  Retail's  Rate 
Schedule  FERC  No.  1 ;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Comment  date:  March  24.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Federal  Register  /  Vol.  62.  No.  51  /  Monday,  March  17,  1997  /  Notices 


12633 


23.  EI  Paso  Electric  Company 

(Docket  No.  ER97-1848-000) 

Take  notice  that  on  February  24,  1997, 
El  Paso  Electric  Company  ("El  Paso"), 
tendered  for  filing  copies  of  firm  and 
non-firm,  point-to-point  service 
agreements  to  indicate  that  El  Paso  is 
taking  service  under  the  rates,  terms, 
and  conditions  of  its  open  access  tariff 
and  thereby  complying  with  Order  No. 
888,  FERC  Stats.  &  Regs.  [Reg. 
Preambles  1991-96)  1 31,036  (1996). 

Copies  of  the  filing  have  been  served 
on  the  Public  Utility  Commission  of 
Texas,  the  New  Mexico  Public  Utility 
Commission,  and  all  customers  that 
have  received  wholesale  transmission 
service  from  El  Paso  since  March  29. 
1995  and  on  the  state  agencies  that 
regulate  public  utilities  in  the  states 
where  the  customers  are  located. 

Comment  date:  March  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24:  MidAmerican  Energy  Company 

(Docket  No.  ER97-1 849-000) 

Take  notice  that  on  February  26, 1997. 
MidAmerican  Energy  Company 
(MidAmerican).  106  East  Second  Street. 
Davenport.  Iowa  52801.  filed  with  the 
Commission  a  Network  Integration 
Transmission  Service  Agreement  and  a 
Network  Operating  Agreement,  both 
dated  February  1, 1997  and  entered  into 
by  MidAmerican  and  the  Board  of 
Trustees  of  the  Municipal  Electric 
Utility  of  Waverly.  Iowa,  also  known  as 
Waverly  Light  and  Power  (Waverly).  in 
accordance  with  MidAmerican 's  Open 
Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  February  1, 1997,  for  the 
Agreements  and.  accordingly,  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  has  served  a 
copy  of  the  filing  on  Waverly,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  UtiUties  Commission. 

Comment  date:  March  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  MidAmerican  Energy  Company 

(Docket  No.  ER97-1 850-000) 

Take  notice  that  on  February  26. 1997, 
MidAmerican  Energy  Company 
(MidAmerican).  106  East  Second  Street. 
Davenport.  Iowa  52801  submitted  for 
filing  with  the  Commission  a  Service 
Agreement  dated  February  1, 1997  with 
the  Municipal  Utility  of  Waverly,  Iowa, 
also  known  as  the  Board  of  Trustees  of 
the  Mimicipal  Electric  Utility  of 
Waverly.  Iowa  (Waverly).  entered  into 
pursuant  to  MidAmerican's  Rate 
Schedule  for  Power  Sales,  FERC  Electric 


Tariff.  Original  Volume  No.  5,  and  a 
Power  Sales  Agreement  dated  January 
28,  1997  with  Waverly  which  has  been 
entered  into  pursuant  to  the  Service 
Agreement  and  the  Rate  Schedule  for 
Power  Sales. 

MidAmerican  requests  an  effective 
date  of  February  1, 1997,  for  both 
Agreements,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  has  served  a 
copy  of  the  filing  on  Waverly.  the  Iowa 
UtiUties  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  March  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-1 85 1-000) 

Take  notice  that  on  February  26. 1997. 
Northern  Indiana  Public  Service 
Company,  tendered  for  fihng  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Illinois  Power  Company. 

Under  the  Transmission  Service 
Agreement.  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Illinois 
Power  Company  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-1426-000 
and  allowed  to  become  effective  by  the 
Commission,  and  as  amended  in  Docket 
No.  OA96-4  7-000.  Northern  Indiana 
Public  Service  Company,  75  FERC 
161.213  (1996).  Northern  Indiana 
Public  Service  Company  has  requested 
that  the  Service  Agreement  be  allowed 
to  become  effective  as  of  January  26. 
1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  March  24. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  New  England  Power  Company 

(Docket  No.  ER97-1853-000) 

Take  notice  that  on  February  26.  1997. 
New  England  Power  Company  (NEP) 
filed  Service  Agreements  wdth  Vitol  Gas 
&  Electric,  L.L.C.,  Southern  Energy 
Trading  and  Marketing,  Inc.  and 
Strategic  Energy,  Ltd.  for  non-firm, 
point-to-point  transmission  service 
under  NEP's  open  access  transmission 
tariff.  FERC  Electric  Tariff,  Original 
Volume  No.9. 


Comment  date:  March  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER97-1 854-000) 

Take  notice  that  on  February  26,  1997, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmissioti  Service  between 
Northern  Indiana  Public  Service 
Company  and  Louisville  Gas  and 
Electric  Company. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Louisville 
Gas  and  Electric  Company  pursuant  to 
the  Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-1426-000 
and  allowed  to  become  effective  by  the 
Commission,  and  as  amended  in  Docket 
No.  OA96-47-000.  Northern  Indiana 
Public  Service  Company,  75  FERC 
161,213  (1996).  Northern  Indiana 
public  Service  Company  has  requested 
that  the  Service  Agreement  be  allowed 
to  become  effective  as  of  February  3, 
1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  March  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-1 855-000) 

Take  notice  that  on  February  26, 1997. 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Stand  Energy 
Corporation. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  PubHc 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Stand 
Energy  Corporation  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-1 426-000 
and  allowed  to  become  effective  by  the 
Commission,  and  as  amended  in  Docket 
No.  OA96-47-000.  Northern  Indiana 
Public  Service  Company,  75  FERC 
1 61213  91996).  Northern  Indiana  Public 
Service  Company  has  requested  that  the 
Service  Agreement  be  allowed  to 
become  effective  as  of  January  26, 1997. 
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Copies  of  this  Bling  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  March  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Northern  Indiana  Public  Serviix 
Company 

(Docket  No.  ER97-1856-000J 

Take  notice  that  on  February  26,  1997, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Stand  Energy 
Corporation. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Stand  Energy  Corporation  under 
Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff.  Northern 
Indiana  Public  Service  Company  and 
Stand  Energy  Corporation  request 
waiver  of  the  Commission's  sixty-day 
notice  requirement  to  permit  an 
effective  date  of  February  15,  1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  March  24,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Northern  Indiana  Public  Service 
Company 

IDocket  No.  ER97-1857-000| 

Take  notice  that  on  February  26,  1997, 
Northern  Indiana  Public  Service 
Company,  tendered  for  Hling  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Central  Illinois  Public 
Service  Company. 

Under  the  Servic*  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  service  to 
Central  Illinois  Public  Service  Company 
under  Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff.  Northern 
Indiana  Public  Service  Company  and 
Central  Ulinois  Public  Service  Company 
request  waiver  of  the  Commission's 
sixty-day  notice  requirement  to  permit 
an  effective  date  of  February  1,  1997. 

Copies  of  this  51ing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  March  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


32.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER97-185a-000| 

Tcike  notice  that  on  February  26,  1997, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Louisville  Gas  and 
Electric  Company. 

Under  the  Service  Agreement. 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Louisville  Gas  and  Electric  Company 
under  Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff.  Northern 
Indiana  Public  Service  Company  and 
Louisville  Gas  and  Electric  Company 
request  waiver  of  the  Commission's 
sixty-day  notice  requirement  to  permit 
an  effective  date  of  February  15, 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  March  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Brooklyn  Navy  Yard  Cogeneration 
Partners,  L.P. 

IDocket  No.  QF95-302-004I 

On  February  13,  1997,  Brooklyn  Navy 
Yard  Cogeneration  Partners,  L.P. 
(Applicant)  submitted  for  filing  an 
amendment  to  its  filing  in  this  docket. 

The  amendment  provides  additional 
information  pertaining  to  the  ownership 
aspects  of  its  cogeneration  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Comment  date:  March  24.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  AUantic  City  Electric  Company 
Delmarva  Power  &  Light  Company  ) 

IDocket  No.  EC97-7-OOOI 

Take  notice  that  on  March  4,  1997, 
Atlantic  City  Electric  Company 
("Atlantic")  and  Delmarva  Power  & 
Light  Company  ("Delmarva") 
(collectively,  "Applicants")  tendered  for 
filing  additional  information  in  support 
of  their  Application  to  merge  Atlantic 
and  Delmarva  as  separate  operating 
subsidiaries  of  a  newly-formed  holding 
company  which  was  submitted  to  the 
Commission  on  November  27,  1996. 

The  information  submitted  by  the 
Applicants  included  a  revised 
competition  analysis  following  the 
guidelines  in  the  Commission's  merger 
policy  statement.  Order  No.  592,  77 
FERC  1  61,263  (1996).  The  submission 
of  this  information  was  required  by  the 
Commission's  January  15,  1997,  letter 
order  issued  in  Docket  No.  EC97-7-000. 


The  Applicants'  ffling  also  included  a 
revised  harmless  commitment  in  the 
form  of  a  Hold  Harmless  Agreement  and 
technical  revisions  to  their  merger 
application. 

Applicants  state  that  they  have  served 
their  Rling,  including  an  "electronic" 
version  of  the  competition  screen 
analysis,  on  all  interveners  by  overnight 
mail  as  directed  in  the  Commission's 
January  15,  1997  letter  order. 

Comment  date:  May  5,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Southern  Indiana  Gas  &  Electric 
Company 

IDocket  No.  ER97-1 444-000] 

Take  notice  that  on  February  24, 1997. 
Southern  Indiana  Gas  &  Electric 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  March  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  Cashell. 
Secretary. 
|FR  Doc.  97-6605  Filed  3-14-97;  8:45  am] 
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[Proiact  No.  10805-002  Wisconsin] 

Midwest  Hydraulic  Company,  Inc.; 
Notic«  of  Availability  of  Final 
Environmental  Assessment 

March  11, 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission] 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  initial  license  for  the 


Hatfield  Hydroelectric  Project,  located 
on  the  Black  River,  near  Hatfield,  in 
Jackson  emd  Clark  Counties,  Wisconsin, 
and  has  prepared  a  Final  Environmental 
Assessment  (FEA)  for  the  project. 

Copies  of  the  FEA  are  available  for  in  the 
Public  Reference  Branch,  Room  2-A,  of  the 
Commission's  offices  at  888  First  Street,  N.E., 
Washington.  D.C.  20426. 
Lois  0.  Cashell, 
Secrbtary. 
[FR  Doc.  97-6558  Filed  3-14-97;  8:45  am] 
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Notice  of  Cases  Filed  With  the  Office 
of  Hearings  and  Appeals;  Week  of 
January  13  Through  January  17, 1997 

During  the  Week  of  January  13 
through  January  17,  1997,  the  appeals, 
applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 


application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

Dated:  March  7, 1997. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals.     - 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  January  13  through  January  17,  1997] 


Date 


1/13/97 


1/13/97 


1/14/97 


1/17/97 


1/17/97 


1/13/97 


1/13/97 


1/14/97 


1/14/97 


Name  and  location  of  applicant 


Acadian  Gas  Pipeline  System,  New  Orle- 
ans, LA. 


Daniel  Holsinger  .... 
K-Ray  Security,  Inc. 


Supervalu,  Inc.,  Washington,  DC  RR272-275 


Case  No. 


VFA-^)260 


VWC-0001 
VWC-0002 


Harold  &  J.E.  Layton,  Dell  City,  TX 


Heico    Chemicals,    Inc.,    Delaware   Water 
Gap,  PA 


Land  Paving  Company,  Santa  Barbara,  CA 


Personnel  Security  Hearing 


Personnel  Security  Hearing 


Schafer  Oil  Co.,  Inc.,  Fort  Loramie,  OH * 


RR272-277 


RR272-276 


RR272-274 


VSO-O130 


VSO-0131 


VEE-0038 


Type  of  sutxnission 


Appeal  of  an  Information  Request  Denial.  If  Granted:  The 
November  26.  1996,  Freedom  of  Information  Request 
Denial  issued  by  the  Strategic  Petroleum  Reserve 
Project  Management  Office  would  be  rescinded,  and 
Acadian  Gas  Pipeline  System  would  receive  access  to 
information  concerning  the  sale  of  Weeks  Istarxj  Pipe- 
line. 

Remand  Under  DOE  Contractor  Employee  Protection  Pro- 
gram. If  Granted:  The  May  16,  1996  Initial  /Agency  Deci- 
sion, issued  in  Case  Nos.  VW/V-0005  and  VWA-0009. 
woukj  t>e  reassessed  pursuant  to  tt>e  December  17, 
1996  decision  of  the  Deputy  Secretary  remanding  the 
matter  to  the  Office  of  Hearings  and  Appeals  for  further 
findings. 

Request  for  ModificatiorVRescission  in  the  Crude  Oil  Re- 
fund Proceeding.  H  Granted:  The  July  15,  1996  Decision 
and  Order,  Case  No.  RB272-84,  wouW  be  modified  re- 
garding Supervalu,  Inc.'s  Application  for  a  Supplemental 
Refund  submitted  in  the  Crude  Oil  refund  proceeding. 

Request  for  Modification/Rescission  in  the  Crude  Oil  Re- 
fund Proceeding.  If  Granted:  The  December  19,  1996 
Dismissal,  Case  No.  RG272-994,  issued  to  Harokl  & 
J.E.  Layton  woukj  t>e  modified  regarding  their  /Applica- 
tion for  Refund  sut>mitted  in  the  Crude  Oil  refuriid  pro- 
ceeding. 

Request  for  Modification/Rescission  in  tf>e  Crude  Oil  Re- 
fund proceeding.  If  Granted:  The  January  8,  1997  Dis- 
missal, Case  No.  RG272-883,  issued  to  Hetco  Chemi- 
cals, IrK.  woukJ  be  modified  regarding  the  firm's  /Applica- 
tion for  Refund  submitted  in  the  Crude  Oil  refund  (>ro- 
ceeding. 

Request  for  Modification/Rescission  in  the  Crude  Oil  Re- 
fund Proceeding.  If  Granted:  The  June  6,  1996  Decision 
and  Order,  Case  No.  RF272-96134,  issued  to  Land 
Paving  Compiany  would  be  modified  regarding  the  firm's 
Application  for  Refund  submitted  in  the  Crude  Oil  refund 
proceeding. 

Request  lor  Hearing  Under  10  CFR  Part  710.  If  Granted: 
An  individual  employed  by  a  Contractor  of  the  Depart- 
ment of  Energy  woukJ  receive  a  hearing  under  10  CFR 
Part  710. 

Request  for  Hearing  Under  10  CFR  Part  710.  If  Granted: 
An  individual  employed  t>y  a  Contractor  of  tf>e  Depart- 
ment of  Energy  would  receive  a  hearing  under  10  CFR 
Part  710. 

Exception  to  the  Reporting  Requirements.  If  Granted: 
Schafer  Oil  Co.,  Inc.  wouW  not  be  required  to  file  Form 
EIA-782B  Resellers'/Retailer's  Monthly  Petroleum  Prod- 
uct Sales  Report. 
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(FR  Doc.  97-6584  Filed  3-14-97;  8:45  am) 
BMJJNQ  COOC  MW-01-P 


Notice  of  Cases  Filed  Witti  the  Office 
of  Hearings  and  Appeals;  Week  of 
February  10  Through  February  14, 
1997 

During  the  Week  of  February  10 
through  February  14. 1997,  the  appeals. 


applications,  petitions  or  other  requests 
hsted  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Depeirtment  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 


occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

Dated:  March  7. 1997. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  February  10  through  February  14,  1997] 


Date 


2/11/97 


Name  and  location  of  applicant 


Brader  Hauling  Service.  Inc.,  Yakima,  WA 


2/11/97. 


2/11/97 


2/1 1/97 


2/11/97 


2/12/97 


Froman  Oil  Co.,  Claremore.  OK 


Personnel  Security  Hearing 


Personnel  Security  Hearing 


Case  No. 


RR272-283 


VEE-0039 


Sheet  Metai  Workers  Intematkxiai,  Washington.  DC 


Citizen  Actran,  Washington,  DC 


2/12«7 


2/14/97 


VSO-0134 


VSO-0135 


VFA-0268 


VFA-0269 


Nashua  Equity  Cooperative,  Nashua.  lA 


Patrick  G.  Eddington.  Fairfax,  VA 


RR272-284 


VFA-0270 


Type  of  submission 


Request  for  Modification'Rescission  in 
the  Cmde  Oil  Refund  Proceeding.  If 
granted:  The  January  1 6,  1 997  Deci- 
sion and  Order,  Case  No.  RG272- 
928.  issued  to  Brader  Hauling  Serv- 
ice, Inc.  would  be  modified  regarding 
ttie  firm's  Applcatwn  for  RefurxJ  sub- 
mitted in  ttie  Crude  Oil  refund  pro- 
ceeding. 
Exception  to  the   Reporting   Require- 
ments.  If  granted:  Fron>an  Oil  Co. 
would  not  be  required  to  file  Form 
EIA-782B.    the    Resellers/Retailer's 
Monthly   Petroleum   Products  Sales 
Report. 
Request  for  Hearing  Under  10  C.F.R. 
Part  710.  If  granted:  An  individual 
employed  btf  a  Contractor  of  the  De- 
partment of  Energy  woukJ  receive  a 
hearing  under  10  C.F,R.  Part  710. 
Request  for  Hearing  Under  10  C.F.R. 
Part  710.  If  granted:  An  individual 
empkjyed  t»y  a  Contractor  of  the  De- 
partment of  Energy  wouU  receive  a 
heanng  under  10  C.F.R.  Part. 
Appeal  of  an  Informatkxi  Request  De- 
nial. If  granted:  The  January  3.  1997 
Freedom  of  Information  Request  De- 
nial issued  by  the  Oak  Ridge  Oper- 
ations  Office   would   be   rescinded, 
and    Sheet    Metal    Workers    Inter- 
nabor\a\  would  receive  access  to  cer- 
tain DOE  information. 
Appeal  of  an  Information  Request  De- 
nial. If  granted:  The  January  8.  1997 
Freedom  of  lnformatk>n  Request  De- 
nial issued  try  the  Offce  of  the  Exec- 
utive Secretariat  woukJ  be  rescinded, 
and  Citizen  Action  woukJ  receive  ac- 
cess to  certain  DOE  Information. 
Request  for  Modification/Rescission  in 
the  Crude  Oil  Refund  Proceeding.  If 
granted:  The  November  1,  1996  De- 
askyi  and  Order.  Case  No.  R6272- 
284,  issued  to  Nashua  Equity  Coop- 
erative wouki  be  modified  regarding 
ttie  firm's  Applicatkxi  lor  Refund  sut)- 
mitted  in  tfie  Crude  Oil  refund  pro- 
ceeding. 
Appeal  of  an  Information  Request  De- 
nial.   If   granted:   The   February   4, 
1997   Freedom  of   Infofmatkjn   Re- 
quest Denial  issued  by  the  Oakland 
Operatkxis    Office    wouW    be    re- 
scinded, and  Patrick  G.   Eddington 
woukJ  receive  access  to  certain  DOE 
informatnn. 


[FR  Doc.  97-6586  Filed  3-14-97;  8:45  ami 
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Notice  of  Issuance  of  Decisions  and 
Orders  by  the  Office  of  Hearings  and 
Appeals;  Week  of  February  24  through 
February  28, 1997 

During  the  week  of  February  24 
through  February  28,  1997,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Ihiblic  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  March  7.  1997. 
Geoi^  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 

Decision  List  No.  22;  Week  of  February 
24  Through  February  28. 1997 

Appeals 

Fried,  Frank,  Harris,  Shriver  &■  Jacobson, 
2/24/97,  VFA-0263 
Fried,  Frank.  Harris.  Shriver  & 
Jacobson  (Fried)  filed  an  Appeal  from  a 
determination  by  the  DOE's 

CRUDE  OIL  SUPPLEMENTAL  REFUND  DIST  ... 

FRANKLIN  COUNTY  COOPERATIVE  

LONG  BROTHERS  ROOFING  &  WATER  ET  AL 

MELVTN  BOOTS  

ALLEN  BOOTS 

ALLEN  BOOTS 

R.W.  MILLER  &  SONS,  INC.  ET  AL  


Albuquerque  Operations  Office  (AOO). 
hi  that  determination,  the  AOO  partially 
granted  a  request  for  information  under 
the  Freedom  of  Information  Act  (FOIA), 
5  U.S.C.  §  552,  as  implemented  by  the 
DOE  in  10  CFR  Part  1004.  In 
considering  the  Appeal,  the  DOE 
confirmed  that  the  AOO  mistakenly  did 
Hot  include  a  copy  of  a  contract 
modification  when  it  released  a  copy  of 
the  contract.  Accordingly,  the  DOE 
ordered  the  AOO  to  release  a  copy  of  the 
contract  modification.  The  EXDE  also 
found  that,  since  Section  821  of  the 
National  Defense  Authorization  Act 
does  not  bar  the  release  of  proposal 
information  that  has  been  incorporated 
into  a  contract,  Exemption  3  does  not 
apply  in  this  case  as  a  reason  to 
withhold  the  proposal  in  its  entirety. 
Therefore,  the  DOE  remanded  this  case 
to  the  AOO  to  release  the  proposal 
information  incorporated  into  the 
awarded  contract  or  to  provide  a 
detailed  justification  for  withholding. 

Lois  Blanche  Vaughan,  2/25/97,  VFA- 
0264 
The  DOE  issued  a  Decision  and  Order 
denying  a  Freedom  of  Information  Act 
Appeal  that  was  filed  by  Lois  B. 
Vaughan.  In  her  Appeal,  Ms.  Vaughan 
challenged  the  adequacy  of  the  search 
for  responsive  documents  that  was 
conducted  by  the  DOE's  Oak  Ridge 
Operations  Office  (DOE/OR)  in  response 
to  Ms.  Vaughan's  FOIA  request.  Ms. 
Vaughan  requested  documents  dated 
from  1948  through  1968.  In  the 
Decision,  the  DOE  found  that  DOE/OR 
conducted  a  reasonable  search  for 
responsive  documents.  Accordingly,  the 
Appeal  was  denied. 

Martha  J.  Mcneely,  2/25/97,  VFA-0265 

Martha  J.  McNeely  filed  an  Appeal 
from  a  determination  issued  to  her  by 
the  DOE's  Richland  Operations  Office 
(Richland).  In  her  Appeal,  Ms.  McNeely 


asserted  that  Richland  had  failed  to 
conduct  an  adequate  search  pursuant  to 
the  Privacy  Act  for  her  medical  and 
dental  records.  The  DOE  determined 
that  Richland  had  performed  an 
adequate  search.  However,  since  Ms. 
McNeely  provided  additional 
information  in  her  Appeal,  in  which  she 
claimed  to  have  participated  in  human 
radiation  experimentation  studies,  the 
matter  was  remanded  to  the' DOE 
Headquarters  Freedom  of  Information 
and  Privacy  Group  so  that  a  search 
could  be  made  for  relevant  documents. 

Refund  Application 

Allied  Signal.  Inc.,  2/25/97,  RR272-247 

The  DOE  partially  granted  a  Motion 
for  Reconsideration  filed  on  behalf  of 
Allied  Signal,  Inc.,  in  the  crude  oil 
overcharge  refund  proceeding 
conducted  under  10  CFR  Part  205, 
Subpart  V.  Allied  Signal's  Motion 
requested  a  refund  for  its  purchases  of 
cumene  during  the  crude  oil  refund 
period.  The  DOE  found  that  cumene  is 
not  an  eligible  product  in  this 
proceeding.  However,  Allied  Signal 
showed,  through  price  escalation 
clauses  in  its  contracts  for  cumene 
purchases,  that  it  incurred  the  crude  oil 
overcharges  which  are  presumed  in  the 
benzene  component  of  cumene. 
Therefore,  Allied  Signal  was  granted  a 
refund  based  on  the  number  of  benzene 
gallons  used  in  the  production  of  the 
cumene  it  purchased. 

Refund  Appications 

The  Office  of  Hearings  and  Appeals     - 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


RB272-O0103 

2/25/97 

RK272-04183 

2/25/97 

RK272-03508 

2/25/97 

RK272-03346 

2/25/97 

RK2 72-03358 

RK272-03347         

RG272-00816 

2/28/97 

Dismissals 


The  following  submissions  were  dismissed: 


Name 

Case  No. 

BURKE  GRADING  &  PAVING,  INC  

RG272-988 

CASS-CLAY  CREAMERY.  INC „ 

RG272-692 

FAIRMOUNT  CHEMICAL  CO            .                                

RG272-1003 

JOHNSON  PAVING  CO.,  INC „ 

RG272-986 

VARIETY  WHOLESALERS.  INC .-= 

RK2 72-41 99 

(FR  Doc.  97-6585  Filed  3-14-97;  8:45  ami 
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Western  Area  Power  Administration 

Proposed  Rates  for  Central  Valley  and 
California-Oregon  Transmission 
Projects;  Correction 

AGENCY:  Western  Area  Power 

AdministratioD,  DOE 

ACTION:  Notice  of  proposed  rates; 

correction. 

SUMMARY:  The  Western  Area  Power 
Administration  published  a  document 
in  the  Federal  Register  of  March  4. 
1997,  proposing  rates  for  Central  Valley 
Project  and  California-Oregon 
Transmission  Project.  The  document 
contains  an  incorrect  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Dietz,  Rates  Manager,  Sierra 
Nevada  Region,  Western  Area  Power 
Administration,  114  Parkshore  Drive, 
Folsom.  CA  95630-4710,  (916)  353- 
4453. 

Correction 

In  the  Federal  Register  issue  of  March 
4.  1997,  in  FR  Doc.  97-5256,  on  page  » 
9763,  in  the  third  column,  correct  the 
DATES  caption  to  read: 
DATES:  The  consultation  and  comment 
period  will  begin  from  the  date  of 
publication  of  this  Federal  Register 
notice  and  will  end  June  2.1997.  A 
public  information  forum  at  which 
Western  will  present  a  detailed 
explanation  of  the  Imposed  Rates  is 
scheduled  for  March  25, 1997, 
beginning  at  9  a.m.  PST,  at  the  Sierra 
Nevada  Region,  Western  Area  Power 
Administration,  114  Parkshore  Drive, 
Folsom,  CA  95630-4710.  A  public 
comment  forum  at  which  Western  will 
receive  oral  and  written  comments  is 
scheduled  for  April  24.  1997,  beginning 
at  9  a.m.  PDT,  at  the  same  location. 
Western  should  receive  written 
comments  by  the  end  of  the 
consultation  and  comment  period  to  be 
assured  consideration. 

Issued  in  Washington,  D.C.  March  11, 
1997. 

Joel  K.  Bladow. 

Assistant  Administrator. 

jFR  Doc.  97-6583  Filed  3-14-97;  8:45  ami 
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EQUAL  EI^PLOYMENT  OPPORTUNITY 
COMMISSION 

SES  Performance  Review  Board 
Members 

March  11. 1997. 
AGENCY:  Equal  Employment 
Opportimity  Commission  (EEOC) 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the  SES 
Performance  Review  Board  of  EEOC  for 
FY  1996  and  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Cornwell  Johnson,  Director, 
Human  Resources  Management 
Services,  Equal  Employment 
Opportunity  Commission,  1801  L  Street, 
N.W.,  Washington.  D.C.  20507.  (202) 
663-4306. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  requirement  of  Section  4314(c)(1). 
Chapter  43  Title  5  U.S.C.  membership 
of  the  SES  Performance  Review  Board  is 
as  follows:  Ms.  Ronnie  Blumenthal, 
Director.  Office  of  Federal  Operations, 
Equal  Employment  Opportunity 
Commission  (Chairperson);  Mr.  Spencer 
H.  Lewis.  Director,  New  York  District 
Office,  Equal  Employment  Opportunity 
Commission;  Mr.  Federico  Costales, 
Director,  Miami  District  Office,  Equal 
Employment  Opportunity  Commission; 
Ms.  Issie  Jenkins,  Director,  Baltimore 
District  Office.  Equal  Employment 
Opportunity  Commission  (Alternate). 
Signed  at  Washington,  D.C.  on  this  5th 
day  of  March  1997. 

For  the  Commission, 
Gilbert  F.  CaaeUas, 
Chairman. 

IFR  Doc.  97-6537  Filed  3-14-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  being  Reviewed  by  the 
Federal  Communications  Commission 

March  10, 1997. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  conunent  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  May  16,  1997. 
ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commissions,  Room 
234,  1919  M  St.,  NW.,  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Approval  Number.  3060-0565. 
Title:  Section  76.944  Commission 
review  of  ftanchising  authority 
decisions  on  rates  for  the  basic  service 
tier  and  associated  equipment. 

Type  of  Review.  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
proHt;  state  and  local  governments. 

Number  of  Respondents:  300.  (150 
cable  operators  +  150  LFAs). 

Estimated  Time  Per  Response:  2-30 
hours. 

Total  Annual  Burden:  5,400  hours 
estimated  as  follows:  We  estimate  that 
approximately  150  appeals  are  filed 
annually.  For  all  aspects  of  the  filing 
process  (including  appeals,  oppositions 
and  replies),  we  estimate  that  cable 
operators  spend  an  average  of  30  hours 
on  each  filing  and  that  local  franchising 
authorities  spend  an  average  of  20  hours 
on  each  filing. 

We  estimate  that  cable  operators  will 
use  in-house  legal  staff  to  file  requests 
for  appeals  approximately  50%  of  the 
time,  therefore  using  outside  legal 
assistance  50%  of  the  time.  When  using 
outside  legal  assistance,  operators  are 
estimated  to  undergo  a  burden  of  2 
hours  per  filing  to  coordinate 
information  with  the  outside  legal 
assistance.  75  cable  operators  x  30  hours 
for  in-house  filings  =  2,250.  75  cable 
operators  x  2  hours  for  filings  done  by 
outside  legal  assistance  =  150.  150  LFAs 
X  20  hours  for  each  filing  =  3,000.  Total 
burden  =  2,250  +  150  +  3,000  =  5,400 
hours. 

Cost  to  Respondents:  We  estimate  the 
postage  and  stationery  costs  incurred  by 
parties  for  appeal  case  to  be  $10  per 
party  ($20  per  case).  150  x  $20  =  $3,000. 
We  estimate  that  cable  operators 


contracting  out  legal  assistance  will  pay 
$150  per  hour  for  the  assistance.  75 
cable  operators  paying  outside  legal 
assistance  at  $150  per  hour  at  30  hours 
per  filing  =  $337,500.  Total  annual  costs 
to  respondents  =  $3,000  +  $337,500  = 
$340,500. 

Needs  and  Uses:  Section  76.944 
provides  that  any  participant  at  the 
franchising  authority  level  in  a 
ratemaking  proceeding  may  file  an 
appeal  of  the  franchising  authority's 
decision  with  the  Commission  within 
30  days  of  release  of  the  text  of  the 
franchising  authority's  decision.  The 
information  is  reviewed  by  the 
Commission  to  ensure  that  franchising 
authority  decisions  regarding  cable  rates 
are  consistent  with  the  provisions  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  and  the 
Commission's  rules  regarding  cable  rate 
regulation.  Commission  review  of 
appeals  is  necessary  to  ensure 
uniformity  of  interpretation  of  these 
federal  guidelines. 
OMB  Approval  Number.  3060-0569. 

Title:  Section  76.975  Commercial 
leased  access  dispute  resolution. 

Type  of  Review:  Revision  to  an 
existing  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  90. 

Estimated  Time  Per  Response:  2-10 
hours. 

Toto/ Annual  Burden;  480  hours 
estimated  as  follows:  Section  76.975 
requires  that  persons  alleging  that  a 
cable  operator's  leased  access  rate  is 
uiu^asonable  must  receive  a 
determination  of  the  cable  operator's 
maximum  permitted  rate  from  tm 
independent  accountant  prior  to  filing  a 
petition  for  relief  with  the  Commission. 
We  estimate  that  cable  operators  will 
undergo  an  average  burden  of  4  hours  to 
arrange  for  an  independent  accountant 
review  and  coordinate  rate  information 
with  the  selected  accountant.  This 
average  burden  accounts  for  those 
instances  where  parties  that  cannot 
agree  on  a  mutually  acceptable 
accountant  must  each  select  an 
independent  accountant  who  in  turn 
selects  a  third  independent  accountant. 
We  estimate  a  need  for  30  accountant 
leased  access  rate  reviews  per  year.  30 
X  4  hours  =  120  hours.  We  estimate  that 
approximately  30  petitions  for  relief 
under  76.975  are  filed  annually  with  the 
Commission.  Each  petition  filed  also 
will  most  likely  result  in  a  response 
being  filed  by  the  defendant  party.  Each 
petition  and  response  is  estimated  to 
have  an  average  burden  of  10  hours  to 
complete.  Approximately  50%  of 
petitions  and  responses  will  be  handled 
by  in-house  legal  stafi'.  while  the  other 


50%  will  be  handled  by  outside  legal 
assistance.  In  this  instance,  respondents 
will  undergo  a  burden  of  approximately 
2  hours  to  coordinate  information  with 
the  outside  legal  assistance. 

15  petitions  drafted  by  in-house  legal 
staff  x  10  hours  =150  hours. 

15  petitions  coordinated  with  outside 
legal  assistance  x  2  hours  =  30  hours. 

15  responses  drafted  by  in-house  legal 
staff  X  10  hours  =  150  hours. 

15  responses  coordinated  with 
outside  legal  assistance  x  2  hours  =  30 
hours. 

Total  Burden  to  Respondents  =  480 
hours:  120  +  150  +  30  +  150  +  30. 

Annual  Cost  to  Respondents:  $69,300 
estimated  as  follows:  Leased  access 
dispute  petitioners  and  respondents  are 
estimated  to  encounter  photocopying 
and  postage  expenses  of  $5  per  case.  30 
petitioners  and  30  respondents  x  $5  per 
case  =  $300.  The  cost  for  each 
accountant  review  of  leased  access  rates 
is  estimated  at  30  reviews  x  8  hours  per 
review  x  $100  per  hour  =  $24,000.  50% 
of  petitioners  and  respondents  will  use 
outside  legal  assistance  paid  at  $150  per 
hour  to  file  leased  access  disputes.  15 
petitioners  ■«■  15  respondents  x  10  hours 
each  X  $150  per  hour  =  $45,000.  Total 
annual  costs  =  $300  +  $24,000  -t-  $45,000 
=  $69,300. 

Needs  and  Uses:  Section  76.975 
permits  any  person  aggrieved  by  the 
failure  or  refusal  of  a  cable  operator  to 
make  commercial  channel  capacity 
available  or  to  charge  rates  for  such 
capacity  in  accordance  with  the 
provisions  of  Title  VI  of  the 
Communications  Act  of  1934  may  file  a 
petition  for  relief  with  the  Commission. 
The  Commission  has  established  final 
leased  commercial  access  rules  in  the 
Second  Report  and  Order  and  Second 
Order  on  Reconsideration,  CS  Docket 
No.  96-60,  FCC  97-27,  released 
February  4, 1997.  Among  other  things, 
this  rulemaking  amended  Section 
76.975.  thereby  modifying  the 
information  collections  requirements 
associated  with  the  rulesection.  We 
account  for  all  paperwork  burdens 
associated  with  Section  76.975  under 
this  OMB  control  number.  The 
information  will  be  used  by  leased 
access  programmers  and  will  be 
reviewed  by  the  Commission  to  resolve 
leased  access  disputes. 
OMB  Approval  No.:  3060-0512. 

Title:  The  ARMIS  Annual  Summary 
Report  (formeriy  titied.'The  ARMIS 
Quarterly  Report"). 

Form  No.:€CC  Report  43-01.  • 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Businesses  or  other  for 
profit  entities. 


Number  of  Respondents:  150 
respondents. 

Estimate  Hour  Per  Response:  200 
hours  per  response. 

Total  Annual  burden:  30.000  total 
annual  burden  hours. 

Needs  and  Uses:  ARMIS  was 
implemented  to  facilitate  the  timely  and 
efficient  analysis  of  revenue 
requirements  and  rate  of  return,  to 
provide  an  improved  basis  for  audits 
and  other  oversight  functions,  and  to 
enhance  the  Commission's  ability  to 
quantify  the  effects  of  alternative  policy. 
The  ARMIS  Annual  Summary  Report 
contains  financial  and  operating  data 
and  is  used  to  monitor  the  local 
exchange  carrier  industry  and  to 
perform  routine  analyses  of  costs  and 
revenues  on  behalf  of  the  Commission. 
It  is  one  of  ten  reports. 
OMB  Approval  No.:  None. 

Title:  The  ARMIS  Customer 
Satisfaction  Report  (formerly  titled  "The 
ARMIS  semi-Annual  Service  Quality 
Report"). 

Fonn  No.:  FCC  Report  43-06. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Businesses  or  other  for 
profit  entities. 

Number  of  Respondents:  8 
respondents. 

Estimate  Hour  Per  Response:  900 
hours  per  response. 

Total  Annual  Burden:  7200  hours. 

Needs  and  Uses:  The  Customer 
Satisfaction  Report,  formerly  the  Semi- 
Aimual  Quality  Report,  is  based  on 
telephone  surveys  indicating  a 
percentage  of  satisfied  customers,  and  is 
collected  by  the  carriers  from  residential 
and  businesses  customers. 
OMB  Approval  No.:  3060-0496. 

Ti/7e.  The  ARMIS  Operating  Data 
Report. 

Form  No.:  FCC  Report  43-08. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Businesses  or  other  for 
profit  entities. 

Number  of  Respondents:  50 
respondents. 

Estimate  Hour  Per  Response:  160 
hours  per  response. 

Total  Annual  Burden:  8000  hours. 

Needs  and  Uses:  The  ARMIS 
Operating  Data  Report  consists  of 
statistical  schedules  previously 
contained  in  FCC  Form  M  which  are 
needed  by  the  Commission  to  monitor 
network  growth,  usage,  and  reliability. 
OMB  Approval  Number.  3060-0040. 

Title:  Application  for  Aircraft  Radio 
Station  License 

Form  No.:  FCC  404/404A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 
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Respondents:  Individuals;State  or 
Local  Governments;  Businesses  or  other 
for-profit;  non-profit  institutions. 

Number  of  Respondents:  1,350. 

Estimatea  Time  Per  Response:  20 
minutes  (.33). 

Total  Annual  Burden:  445.5  hours. 

Needs  and  Uses:  FCC  Rules  require 
that  applicants  hie  FCC  404  for  a  new 
station  license,  renewal,  or  modification 
of  an  existing  license.  An  applicant 
filing  for  a  new  station  license  may 
operate  the  aircraft  radio  station 
pending  issuance  of  a  station  license  for 
a  period  of  90  days  under  a  temporary 
operating  authority  evidenced  by  a 
properly  executed  certification  on  FCC 
404A.  FCC  staff  will  use  the  data  to 
determine  eligibility  for  a  radio  station 
authorization.  The  data  collected  is  also 
used  by  compliance  personnel  in 
conjunction  with  field  engineers  for 
enforcement  and  interference  resolution 
purposes. 

There  has  been  a  significant  decrease 
in  the  number  of  respondents  as  a  result 
of  Report  and  Order,  WT  Docket  No.  96- 
82  adopted  October  18,  1996  and 
released  October  25,  1996,  which 
eliminated  the  individual  radio 
licensing  requirements  for  aircraft 
stations  that  operate  domestically  and 
are  not  required  by  statute  or  treaty  to 
carry  a  radio.The  form  has  been 
modified  to  add  a  space  for  the 
applicant  to  provide  an  Internet  address. 
This  will  provide  an  additional  option 
of  reaching  the  applicant  should  the 
FCC  have  any  questions  concerning  the 
application.  A  space  has  been  added  to 
collect  the  Taxpayer  Identification 
Number  as  required  in  order  for  the 
Commission  to  comply  with  the  Debt 
Collection  Improvement  Act  of  1996. 
This  information  will  be  redacted  from 
public  view.  The  drug  certification  has 
been  incorporated  into  the  certification 
text  prior  to  applicant  signature  and  the 
requirement  to  check  a  "yes/no"  block 
eliminated.  An  additional  question  has 
been  added  to  clarify  whether  the 
aircraft  will  make  international  flights. 

Federal  Communications  Commission. 

Williain  F.  Caton. 

Acting  Secretary. 

iFR  Doc  97-6551  Filed  3-14-97;  8:45  am] 
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NoHce  of  Public  Infonnation 
Collections  Being  Reviewed  by  FCC 
For  Extension  Under  Delegated 
Auttwrity  5  CFR  1320  auttiority, 
comments  requested 

March  10. 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 


effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currentiy  valid  control  number.  No 
[)erson  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  FCC  is  reviewing  the  following 
information  collection  requirements  for 
possible  3-year  extension  under 
delegated  authority  5  CFR  1320. 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  Written  comments  should  be 
submitted  on  or  before  May  16,  1997.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St.,  NW.,  Washington,  DC 
20554  or  via  internet  to 
dconway^cc.gov. 

FOR  FURTHER  INFORMATION  COtiTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway^cc.gov. 

SUPP1.EMENTARY  INFORMATKM: 

OMB  Approval  Number.  3060-0563. 

Title:  Section  76.915  Change  in  status 
of  cable  operator. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit  entities:  state  and  local 
governments. 

Number  of  Respondents:  105. 


Estimated  Time  Per  Response:  2-20 
hours.  We  estimate  that  cable  operators 
annually  file  30  petitions  for  change  in 
regulatory  status,  approximately  half 
being  filed  with  the  Commission  and 
half  being  filed  with  the  operators' 
respective  LFAs.  The  average  hour 
burden  to  cable  operators  attributed  to 
all  aspects  of  the  petition  process  is 
estimated  to  be  20  hours  per  petition. 
The  average  hour  burden  to  LFAs 
attributed  to  all  aspects  of  the  review 
and  decision  process,  including  the 
burden  to  LFAs  to  file  their  decisions 
with  the  Conunission,  is  also  estimated 
to  be  20  hours  per  petition.  We  estimate 
that  cable  operators  annually  file  10 
petitions  for  revocation  of  an  LFA's 
certification  to  regulate  rates.  The 
average  hour  burden  to  cable  operators 
attributed  to  all  aspects  of  the  petition 
for  revocation  process  is  estimated  to  be 
20  hours  per  petition.  The  average  hour 
burden  to  LFAs  attributed  to  all  aspects 
of  the  petition  for  revocation  process  is 
also  estimated  to  be  20  hours  per 
petition.  We  estimate  cable  operators 
and  LFAs  annually  file  25  joint 
statements  that  effective  competition 
exist.  The  average  hour  burden  to  draft 
and  submit  each  joint  statement  is 
estimated  to  be  2  hours  per  statement. 

30  Petitions  for  change  in  regulatory 
status  filed  by  cable  operators  x  20  per 
petition  =  600. 

15  Petitions  for  change  in  regulatory 
status  reviewed  by  LFAs  x  20  per 
petition  =  300. 

10  Petitions  for  revocation  filed  by 
cable  operators  x  20  hours  per  petition 
=  200. 

10  Petitions  for  revocations  responded 
to  by  LFAs  x  20  hours  per  petition  = 
200. 

25  joint  statements  x  2  hours  =  50. 

Total  Annual  Burden:  1,350  hours. 

Total  Cost  to  Respondents:  $450 
estimated  as  follows:  Postage  and 
stationery  costs  are  estimated  to  be  $5 
per  party  for  each  petition  for  change  in 
regulatory  status  and  petition  for 
revocation.  40  total  petitions  x  2  parties 
X  $5  each  =  $400.  Postage  and  stationery 
costs  are  estimated  to  be  $1  i>er  party  for 
each  joint  statement.  25  joint  statements 
X  2  parties  x  $1  for  each  joint  statement 
=  $50. 

Needs  and  Uses:  Section  76.915 
enables  cable  operators  that  become 
subject  to  effective  competition  to 
petition  their  respective  local  franchise 
authority  ("LFA")  for  a  change  in 
regulatory  status.  In  cases  where  LFAs 
have  not  been  certified  to  regulate  rates, 
cable  operators  may  petition  the 
Commission  for  a  change  in  regulatory 
status.  Section  76.915  also  provides  that 
cable  operators  and  LFAs  may  submit 
joint  statements  to  the  Conunission 


stating  that  effective  competition  exists. 
Also,  Section  76.915  provides  that  if 
cable  operators  have  been  denied  a 
change  in  status  by  their  respective 
LFAs,  then  operators  may  seek  reviews 
of  those  findings  at  the  Commission  by 
filing  petitions  for  revocation.  The 
information  is  used  by  the  Commission 
and  LFAs  to  examine  potential  changes 
in  the  regulatory  status  of  cable  systems 
resulting  from  the  presence  of  effective 
competition  in  the  systems'  franchise 
areas. 
OMB  Number:  3060-0414. 

Title:  Terrain  Shielding  Policy. 

Fonn  Number:  None. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  state, 
local  or  tribal  government. 


Number  of  Respondents:  300. 

Estimatea  time  per  response:  10  hours 
(1  hours  respondent/9  hours  consulting 
engineer). 

Total  annual  burden:  300. 

Needs  and  Uses:  The  terrain  shielding 
policy  requires  respondents  to  submit 
either  a  detailed  terrain  study,  or  to 
submit  letters  of  assent  from  all 
potentially  affected  parties  and  graphic 
depiction  of  the  terrain  when 
intervening  terrain  prevents  a  low 
power  television  applicant  from 
interferring  with  other  low  power 
television  or  full-power  television 
stations.  The  data  is  used  by  FCC  staff 
to  determine  if  adequate  interference 
protection  can  be  provided  by  terrain 
shielding  and  if  a  waiver  of  Sections 
74.705  and  74.707  of  the  Rules  is 
warranted. 


Federal  Communicatioos  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[PR  Doc.  97-6552  Filed  3-14-97;  8:45  am] 

BILUNQ  CODE  S712-01-F 

Sunshine  Act  Meeting;  Revised 

March  12, 1997. 

FCC  To  Hold  Open  Commission 
Meeting  Thursday,  March  13, 1997 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  March  13, 1997,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  856,  at  1919  M  Stireet,  N,W.. 
Washington,  D.C. 


Item  No. 

Bureau 

Subject 

1  

2  

Office  o(  Engineering  and  Technology 

International  and  Office  of  Engineering 
and  Technology. 

Title:  Amendment  of  Parts  2,  15,  18  and  Other  Parts  of  the  Commission's  Rules 
to  Simplify  and  Streamline  the  Equipment  Authorization  Process  (or  Radio  Fre- 
quency Equip(T>ent. 

Summary:  The  Commission  will  consider  a  proposal  to:  (1)  simplify  existing 
equipment  authorization  processes;  (2)  deregulate  the  equipment  authonzation 
for  certain  types  of  equipn>ent;  (3)  provide  for  electronic  filing  of  applications  for 
equipment  authorization. 

Title:  Allocation  and  Designation  of  Spectrum  for  Fixed-Satellite  Services  in  the 
37.5-38.5  GHz.  40.5-41.5  GHz  and  48.2-50.2  GHz  Frequency  Bands;  Alloca- 
tion of  Spectrum  to  Upgrade  Fixed  and  Mobile  Allocations  in  40.5-42.5  GHz 
and  Allocation  of  Spectrum  at  46.9-47.0  GHz  for  Wireless  Communications 
Sendees  (RM-8811). 

Summary:  The  Commission  will  consider  proposed  changes  to  the  U.S.  Table  of 
Frequency  Allocations  for  Fixed-Satellite  Services  at  37.5-38.5  GHz,  40.5-41.5 
GHz,  and  48.2-50.2  GHz,  along  with  related  allocation  proposals  affecting  the 
40.5-42.5  GHz  and  46.^-47.0  GHz  bands. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  FCC's 
duplicating  contractor.  International 
Transcription  Services,  Inc.  (ITS,  Inc.)  at 
(202) 857-3800  or  fax  (202) 857-3805 
and  857-3184.  These  copies  are 
available  in  paper  format  and  alternative 
media  which  includes,  large  print/type; 
digital  disk;  and  audio  tape.  ITS  may  be 
reached  by  e-mail:  its 

inc@ix.netcom.com.  Their  Internet 

address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  For  information  on  this 
service  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/www.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 


966-1770;  and  from  Conference  Call 
USA  (available  only  outside  the 
Washington,  D.C.  metropolitan  area), 
telephone  1-800-962-0044.  Audio  and 
video  tapes  of  this  meeting  can  be 
obtained  from  the  Office  of  Public 
Affairs,  Television  Staff,  telephone  (202) 
418-0460,  or  TTY  (202)  418-1398;  fax 
numbers  (202)  418-2809  or  (202)  418- 
7286. 

Federal  Communications  Commission. 

WUIiam  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  97-6750  Filed  3-13-97;  11:22  am) 

BILLING  COOE  6712-«1-M 


[Report  No.  2179] 

Petitions  for  Reconsideration  of  Action 
in  Rulemaking  Proceeding 

March  12, 1997. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceeding  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  Section  1.429(e).  The  full  text  of 


these  documents  are  available  for 
viewing  and  copying  in  Room  239,  1919 
M  Street  NW.,  Washington,  EXZ  or  may 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.  (202)  857- 
3800.  Oppositions  to  these  petitions 
must  be  filed  April  1,  1997.  See  Section 
1.4(b)  (1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  The 
Commission^  Rules  to  Provide  for 
Operation  of  Unlicensed  Nil  Devices 
in  the  5  GHz  Frequency  Range. 

Number  of  Petitions  Filed:  3. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  97-6646  Filed  3-14-97;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1162-OR] 

Arkansas;  Amendment  to  Notice  of  a 
Ma|or  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUftMIARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Arkansas  (FEMA-1162-DR),  dated 

March  2, 1997,  and  related 

determinations. 

EFFECTIVE  DATE:  March  4,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPI.EMENTARY  mFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  March  4, 
1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  97-6661  Filed  3-14-97;  8:45  am) 

aiUJNG  cooc  a71»-<l2-P 


[FEMA-1162-OR] 

Arttansas;  Amendment  to  Notice  of  a 
Ma|or  Disaster  Declaration 

AOENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Notice. 


:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas  (FEMA-1162-DR).  dated 
March  2,  1997,  and  related 
determinations. 
EFFECTIVE  DATE:  March  5, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  MFORMATKM:  The  notice 
of  a  major  disaster  for  the  State  of 
Arkansas  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  2, 1997: 

The  counties  of  Hot  Spring,  Mississippi. 
Poinsett  and  White  for  Individual  Assistance 
and  Hazard  Mitigation. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 

Recovery  Directorate. 

(FR  Doc.  97-6662  Filed  3-14-97;  8:45  am) 

BHJJNG  CODE  «nS-4»-P 

[FBIA-1162-Ofl] 

Arltansas;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Arkansas 
(FEMA-1162-DR),  dated  March  2. 1997, 
and  related  determinations. 
EFFECTIVE  DATE:  March  2,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPt^MENTARY  INFORMATKM:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  2,  1997,  the  President  declared  a 
major  disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Arkansas 
resulting  from  severe  storms  and  tornadoes 
on  March  1,  1997  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Arkansas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  exf>ense3. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Further, 
you  are  authorized  to  provide  reimbursement 
for  debris  removal  and  emergency  protective 
measures  under  the  Public  Assistance 
program  and  Hazard  Mitigation.  Other 
assistance  under  Public  Assistance  may  he 
added  at  a  later  date,  if  warranted.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 


Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  James  McClanahan  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Arkansas  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Clark,  Cross,  Greene,  Hempstead,  Jackson, 
Lonoke.  Nevada,  Pulaski,  and  Saline 
Counties  for  Individual  Assistance,  Hazard 
Mitigation  and  Categories  A  and  B  under  the 
Public  Assistance  Program. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Jame*  L.  Witt, 

Director. 

(FR  Doc.  97-6672  Filed  3-14-97;  8:45  am] 

BHJJNQ  CODE  <71B-(»-P 


[FEMA-1155-DR] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California  (FEMA-1155-DR),  dated 
January  4.  1997,  and  related 
determinations. 

EFFECTIVE  DATE:  February  27,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPI^MENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  Dorothy     . 
M.  Lacey  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Ronald  Bearse  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

lunee  L.  Witt. 

Director. 

IFR  Doc.  97-6670  Filed  3-14-97;  8:45  am) 

BIUJNQ  cooc  671S-0t-P 


[FEMA-116a<OR] 

Kentucky;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Kentucky  (FEMA-1163-DR),  dated 
March  4,  1997,  and  related 
determinations. 
EFFECTIVE  DATE:  March  4,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  4,  1997,  the  President  declared  a 
major  disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.],  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Kentucky,  resulting  from  severe  storms, 
tornadoes,  and  flooding  on  March  1,  1997, 
and  continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the 
Commonwealth  of  Kentucky. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  and  Hazard  Mitigation  may  be 
added  at  a  later  date,  if  warranted.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  tiiis  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Glenn  Woodard  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of  Kentucky 


to  have  been  affected  adversely  by  this 
declared  major  disaster: 

Bourbon,  Bracken,  Bullitt,  Franklin,  Hardin, 

Harrison,  Jefferson,  Pendleton,  and  Powell 

Counties  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

(FR  Doc.  97-6663  Filed  3-14-97;  8:45  am) 

BILLING  COOe  671S-02-l> 


[FEMA-llfiS-OR] 

Commonwreaith  of  Kentuclcy; 
Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky  (FEMA- 
1163-DR),  dated  March  4, 1997,  and 
related  determinations. 
EFFECTIVE  DATE:  March  6,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
March  4,  1997: 

The  counties  of  Breckinridge,  Campbell, 
Carroll,  Christian,  Daviess,  Henry,  Gallatin, 
Kenton,  Lewis,  McLean,  Meade,  Nelson, 
Oldham,  Owen,  and  Trimble  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  97-6664  Filed  3-14-97;  8:45  am) 

BHJJNG  COOE  STia-te-p 


[FEMA-1163-DR] 

Kentucky;  Amef>dment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  (FEMA-  . 


1163-DR).  dated  March  4, 1997.  and 
related  determinations. 
EFFECTIVE  DATE:  March  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky  is  hereby 
amended  to  include  Categories  A  and  B 
under  the  Public  Assistance  program  in 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  March  4, 
1997: 

The  counties  of  Bourbon,  Bracken, 
Breckinridge,  Bullitt,  Campltell,  Carroll. 
Christian,  Daviess,  Franklin,  Gallatin, 
Hardin.  Harrison,  Henry,  Jefferson,  Kenton, 
Lewis,  McLean,  Meade,  Nelson,  Oldham, 
Owen,  Pendleton,  Powell  and  Trimble  for 
Categories  A  and  B  under  the  Public 
Assistance  program  (already  designated  for 
Individual  Assistance). 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  97-6665  Filed  3-14-97;  8:45  am) 

BttJJNG  CODE  671B-02-P 


[FEMA-1158-DRJ 

Minnesota;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Mirmesota.  (FEMA-1158-DR).  dated 
January  16  1997.  and  related 
determinations. 
EFFECTIVE  DATE:  March  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Minnesota,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  16, 1997: 

FEMA  will  provide  reimbursement  for  the 
cost  of  equipment,  contracts,  and  personnel 
overtime  that  are  required  to  clear  one  lane 
in  each  direction  along  snow  emergency 
routes  (or  select  primary  roads  in  those 
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communities  without  such  designated 
roadways),  and  routes  necessary  to  allow  the 
passage  of  emergency  vehicles  to  hospitals, 
nursing  homes,  and  other  critical  facilities  for 
the  counties  of  Beltrami.  Benton,  Lake  of  the 
Woods,  LeSueur.  Steele,  and  Wadena. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Dennis  H.  Kwiatkowski. 

Deputy  Associate  Director.  Response  and 

Recovery  Directorate. 

(FR  Doc.  97-6668  Filed  3-14-97;  8:45  am| 

BtLUNO  C006  S718-02-P 


[FEMA-1164-OR] 

Ohio;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Ohio  (FEMA- 
1164-DR),  dated  March  4,  1997,  and 
related  determinations. 
EFFECTIVE  DATE:  March  4.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  EXZ 
20472,(202)646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  4,  1997.  Uie  President  declared  a 
major  disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Ohio,  resulting 
from  severe  storms  and  flooding  beginning 
on  February  28,  1997,  and  continuing,  is  of 
sufHcient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exisU  in  the  State  of  Ohio. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  and  Hazard  Mitigation  may  be 
provided  at  a  later  date,  if  warranted. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  or  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 


Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  decleiration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  David  A.  Skarosi  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Ohio  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Adams.  Athens,  Brown,  Gallia,  Hocking, 

Jackson,  Lawrence,  Meigs,  Monroe.  Pike, 

Ross,  Scioto,  Vinton  and  Washington 

Counties  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director 

(FR  Doc.  97-6666  Filed  3-14-97;  8:45  am) 

B4UJNG  CODE  S71B-02-P 


[FEMA-1164-DR] 

Ohio;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Ohio 
(FEMA-1164-DR),  dated  March  4.  1997, 
and  related  determinations. 
EFFECTIVE  DATE:  Mrrch  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3260. 
SUPPt-EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Ohio 
is  hereby  amended  to  include  Public 
Assistance  and  Hazard  Mitigation  in 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  March  4. 
1997: 

Adanu,  Athens.  Brown,  Clermont,  Gallia, 
Hamilton,  Hocking,  Jackson,  Lawrence, 
Meigs.  Monroe,  Pike,  Ross.  Scioto,  Vinton, 
and  Washington  Counties  for  Public 
Assistance  and  Hazard  Mitigation  (already 
designated  for  Individual  Assistance). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  97-6667  Filed  3-14-97;  8:45  am) 

WLUNQCOOE  (TIS-OZ-P 


[FEMA-1164-DR] 

Ohio;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Ohio, 
(FEMA-1164-DR),  dated  March  4, 1997, 
and  related  determinations. 
EFFECTIVE  DATE:  March  5,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Ohio, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  4,  1997: 

The  counties  of  Clermont  and  Hamilton  for 

Individual  A.ssistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

IFR  Doc.  97-6673  Filed  3-14-97;  8:45  am) 

aiUJNQ  CODE  671S-03-P 


[FEMA-1138-DR] 

Pennsylvania;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania 
(FEMA-1138-DR).  dated  September  13, 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  February  19,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  David  W. 
Hall  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Jack  Schuback  as 


Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

(FR  Doc.  97-6669  Filed  3-14-97;  8:45  am) 

BILUNG  CODE  6718-02-P 

{FEMA-1161-DR] 

South  Dakota;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  South  Dakota 
(FEMA-1161-DR),  dated  February  28. 
1997,  and  related  determinations. 
EFFECTIVE  DATE:  February  28.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  28, 1997,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  South  Dakota, 
resulting  from  a  severe  winter  storm 
beginning  on  November  13,  1996,  and 
continuing  through  November  26,  1996,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Rottert 
T.  StaHbrd  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  South  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas.  Consistent  with  ihe 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  I^  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 


the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Roger  E.  Free  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  South  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

The  counties  of  Butte,  Harding,  Hutchinson, 

Lake,  Meade,  Minnehaha,  Moody, 

Pennington,  Perkins  and  Turner  for  Public 

Assistance  and  Hazard  Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

James  L.  Witt, 

Director. 

[FR  Doc.  97-6671  Filed  3-14-97;  8:45  am) 

BILUNG  COD€  6718-02-P 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  97-05]  ' 

Corpco  International  Inc.  v. 
Straightway,  Inc.;  Notice  of  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Corpco  International  Inc. 
("Complainant")  against  Straightway, 
Inc.  ("Respondent")  was  served  March 
11, 1997.  Complainant  alleges  that  the 
Respondent  has  violated  sections  10 
(b)(1),  (b)(12).  and  (d)(1)  of  the  Shipping 
Act  of  1984,  46  U.S.C.  app.  §§  1709 
(b)(1),  (b)(12)  and  (d)(1),  by  failing  to 
make  delivery  of  a  mobil  crane  at 
destination  in  Quingdao,  PRC,  until 
such  time  as  additional  freight  charges 
were  paid,  and  substantial  demurrage 
charges  and  customs  penalties  were 
imposed. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  March  11, 1998,  and  Uie 


final  decision  of  the  Commission  shall 
be  issued  by  Jtme  9,  1998. 
Joseph  C  Polking, 

Secretary. 

[FR  Doc.  97-6574  Filed  3-14-97;  8:45  ami 

BILUNG  COOE  673&-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Conti-ol  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  f»2 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  1,  1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  James  Jay  Haney,  as  Trustee, 
Fayetteville,  Arkansas;  to  acquire  an 
additional  32.29  percent,  for  a  total  of 
48.57  percent,  of  the  voting  shares  of 
SSB  Holdings,  Inc.,  Miami,  Oklahoma, 
and  thereby  indirecUy  acquire  Security 
Bank  and  Trust,  Miami,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  12, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-6659  Filed  3-14-97;  8:45  ami 

HLLINQ  COOE  at1(M)1-f 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holdir>g  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
hanks  and  nonbanking  companies 
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owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted.  nSnbanking 
activities  will  be  conducted  throughout 
the  Llnited  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  ofBces  of  the  Board  of 
Governors  not  later  than  April  10,  1997. 

A.  Federal  Reserve  Bank  of  Cleveland 

(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street,  Qeveland.  Ohio 
44101-2566: 

1.  F.N.B.  Corporation,  Hermitage, 
Pennsylvania;  to  acquire  15  percent  of 
the  voting  shares  of  Sun  Bancorp,  Inc., 
Selinsgrove,  Pennsylvemia,  and  thereby 
indirectly  acquire  Sun  Bank, 
Selinsgrove,  Pennsylvania. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Pennsylvania  Sun  Life  Insurance 
Company,  Phoenix,  Arizona,  and 
thereby  engage  in  providing  credit  life 
and  disability  insurance  exclusively  to 
customers  of  Sun  Bank,  Sun  Bancorp, 
Inc's.  bank  subsidiary,  pursuant  to  § 
225.25(b)(8)(i)  of  the  Boards  Regulation 

B.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  GBC  Bancorp,  Inc.,  Lawrenceville, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Gwinnett  Banking 
Company,  Lawrenceville,  Georgia  (in 
organization). 

2.  Southern  Security  Financial 
Corporation,  Hollywood,  Florida;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Southern  Seciuity  Bank 
Corporation,  Hollywood,  Florida,  and 
thereby  indirectly  acquire  Southern 
Security  Bank  of  Hollywood, 
Hollywood.  Florida.  * 
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Board  of  Governors  of  the  Federal  Reserve 
System.  March  11, 1997. 
Jennifer  |.  Johnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-6550  Filed  3-14-97;  8:45  am) 

BILUNQ  COOE  S21<M>1-F 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  o^ices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  11.  1997. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  Community  First  Bankshares.  Inc., 
Fargo,  North  Dakota;  to  acquire  100 
percent  of  the  voting  shares  of  KeyBank 
National  Association  (Wyoming), 
Cheyenne,  Wyoming. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198-0001: 

1.  MAXLOU  Bancshares,  Inc., 
Tahlequab,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  81.82 
percent  of  the  voting  shares  of  First 
State  Bank,  Tahlequab.  Oklahoma. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 


Liberty  Finance,  Inc.,  Tahlequab, 
Oklahoma,  and  thereby  engage  in 
operating  as  a  consumer  finance 
company  and  as  such,  make  and  service 
consumer  loans,  pursuant  to  §  225.25 
(b)(1)  of  the  Board's  Regulation  Y. 
C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105-1579: 

1 .  California  Community  LLC,  Los 
Angeles,  California;  to  acquire  77 
percent  of  the  voting  shares  of  First 
Coastal  Bancshares,  El  Segundo, 
California,  and  thereby  indirectly 
acquire  First  Coastal  Bank,  N.A.,  El 
Segundo,  California. 

2.  First  Coastal  Bancshares.  El 
Segundo,  California;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Coastal  Bank,  N.A.,  El  Segundo, 
California. 

Board  of  Ck>veraors  of  the  Federal  Reserve 
System,  March  12, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-6658  Filed  3-14-97;  8:45  am) 
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Agency  information  collection 
activities:  Sutmiission  to  0MB  under 
delegated  authority 

BACKGROUND 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collections  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  The  Federal  Reserve  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1,  1995,  unless  it  displays 
a  currently  valid  OMB  control  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Financial  Reports  Section — Mary 
M.  McLaughlin — Division  of  Research 
and  Statistics,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551  (202-452-3829) 
OMB  Desk  Officer— Alexander  T. 
Hunt — Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room 
3208,  Washington,  DC  20503  (202- 
395-7860) 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  with  revision,  of  the  following 
reports: 


1 .  Report  title:  Application  for 
Employment  with  the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("Application") 
Agency  form  number.  FR  28 
OMB  Control  number.  7100-0181 
Frequency,  on  occasion 
Reporters:  applicants  for  emplojrment 
with  the  Board 

Annual  reporting  hours:  8,500 

Estimated  average  hours  per  response: 

1.0 

Number  of  respondents:  8,500 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  required  to 
obtain  or  retain  a  benefit  (12  U.S.C.  244 
and  248(1))  and  is  given  confidential 
treatment  under  the  Privacy  Act  (5 
U.S.C.  552(a))  and  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(2)  and 
(b)(6)). 

Abstract:  The  purpose  of  the 
Application  is  to  collect  information  to 
determine  the  qualifications,  suitability, 
and  availability  of  applicants  for 
employment  with  the  Board.  The 
Application  asks  about  education, 
training,  employment,  and  other 
information  covering  the  period  since 
the  applicant  left  high  school. 

Several  items  were  substantively 
revised.  No  items  were  deleted.  The 
Board  revised  the  text  of  the 
Application  to  comply  with  current  law, 
to  reflect  changes  in  societal  language 
preferences,  and  to  reflect  changes  in 
the  Board's  Rules  Regarding  Equal 
Opportunity. 

2.  Report  title:  Weekly  Report  of 
Eurodollar  Liabilities  Held  by  Selected 
U.S.  Addressees  at  Foreign  Offices  of 
U.S.  Banks 

Agency  form  number.  FR  2050 

OMB  control  number.  7100-0068 

Frequency.  Weekly 

Reporters:  Large  foreign  branches  and 

banking  subsidiaries  of  U.S.  banks 

Annual  reporting  hours:  2,860 

Estimated  average  hours  per  response: 

1.0 

Number  of  respondents:  54  branches,  1 

subsidiary 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248(a)(2),  353  et  seq.,  461,  602. 
and  625)  and  is  given  confidential 
ti^atment  (5  U.S.C.  552(b)(4)). 

Abstract:  This  report  collects  data  on 
overnight  and  term  Eurodollars  held  by 
certain  U.S.  residents  in  selected  foreign 
branches  and  subsidiaries  of  U.S. 


commercial  banks  and  Edge  and 
agreement  corporations.  The  data  are 
used  for  the  construction  of  the 
Eurodollar  component  of  the  monetary 
aggregates  and  for  analysis  of  banks' 
liability  management  practices. 

The  revised  reporting  threshold  has 
been  raised  from  a  weekly  average  of 
$200  million  to  $350  million  in 
Eurodollar  liabilities.  Additions  and 
deletions  to  the  reporting  panel  will  be 
made  only  annually.  The  number  of 
data  items  collected  has  been  reduced 
from  4  to  2.  As  a  result  of  the 
redefinition  of  the  M2  monetary 
aggregate  in  February  1996,  the 
overnight  Eurodollar  component  of  M2 
was  moved  to  the  non-M2  component  of 
M3,  where  the  term  component 
currentiy  is  included.  Since  the 
separation  of  the  two  nonnegotiable 
EurodolUar  items  (overnight  and  term) 
is  no  longer  necessary,  they  have  been 
combined  into  a  single  item,  and  the 
memorandum  item  has  been  dropped 
bom  the  report. 

The  revised  report  will  be 
implemented  as  of  the  reporting  week 
ending  Monday,  March  31,  1997. 

3.  Report  title:  Quarterly  Report  of 
Assets  and  Liabilities  of  Large  Foreign 
Offices  of  U.S.  Banks 
Agency  form  number.  FR  2502q 
OMB  control  number.  7100-0079 
Frequency.  Quarterly 
Reporters:  Large  foreign  branches  and 
banking  subsidiaries  of  U.S.  banks 
Aimual  reporting  hours:  7,266 
Estimated  average  hours  per  response: 
3.5 

Number  of  respondents:  483  branches, 
36  subsidiaries 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  248(a)(2),  353  et  seq.,  461,  602, 
and  625)  and  is  given  confidential 
treatinent  (5  U.S.C.  552(b)(4)). 

Abstract:  This  report  collects  assets 
and  liability  information  from  foreign 
branches  and  subsidiaries  of  U.S. 
commercial  banks  and  Edge  and 
agreement  corporations.  A  separate 
schedule  collects  information  on 
Eurodollar  liabilities  payable  to  certain 
U.S.  addressees.  The  data  are  used  in 
the  construction  of  the  monetary 
aggregates  and  to  monitor  flows  of  funds 
between  banks  and  their  branches.  The 
data  also  are  combined  with  data  frtim 
other  sources  to  develop  a  profile  of  the 
total  exposure  of  U.S.  banks  to 
individual  countries.  Together  with  data 


frtjm  the  Department  of  the  Treasury, 
the  FR  2502q  provides  information  that 
the  Bank  for  International  Settiements 
compiles  from  all  G-10  countries  on 
international  banking  market 
developments.  In  addition,  data  from 
the  FR  2502q  are  used  by  the 
Department  of  Commerce  to  estimate 
the  capital  accounts  portions  of  the 
balance  of  payments. 

The  revised  reporting  threshold  for 
branches  has  been,raised  from  $150 
million  to  $500  million  in  total  assets. 
The  number  of  data  items  collected  on 
the  Eurodollar  schedule  has  been 
reduced  from  three  to  one,  and  updates 
and  clarifications  were  made  to  the 
reporting  form  and  instructions. 

The  revised  report  will  be 
implemented  on  the  March  31, 1997,  as- 
of  date. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  11,  1997. 

Jennifer  J.  Johnson. 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-6578  Filed  3-14-97;  8:45AM1 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Tide  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  {>eriod  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period 


JMI 
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Transactions  Granted  Early  Termination  Between:  021797  and  022897 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


US  Diagnostic,  Inc.,  Advanced  NMR  Systems,  Inc.,  Medical  Diagnostics.  Inc  

American  Eco  Corporation,  Chempower.  Inc.,  Chempower,  lnc.D97-1094 

Catholic  Healthcare  West.  Franciscan  Sisters  of  the  Sacred  Heart.  St.  Francis  Medical  Center  of  Santa  Bar- 
bara   

Eastman  Kodak  Company.  Wang  Laboratories,  Inc.,  Wang  Laboratories.  Inc.;  Wang  Software.  N.Y.,  Inc.;  ........ 

Bay  View  Capital  Corporation.  EXXE  Data  Corporation.  EXXE  Data  Corporation 

Utica  Enterpnses.  Inc.,  Ricky  C.  Bellestri,  Jedav  Industries,  Inc  

Utica  Enterprises.  Inc.,  Charies  S.  Bellestri,  Jedav  Industries,  Inc  "!!."!!!!!!""""!"" 

Watkins  Associated  Industnes,  Inc.,  Bee  Gee  HoWing  Company,  Inc..  Sahlman  Seafoods,  Inc 

Honeywell.  Inc..  Measurex  Corporation,  Measurex  Corporation 

Hicks,  Muse,  Tate.  Furst  Equity  Fund  III.  L.P..  Nonwest  Corporatkjn,  Community  Pacific  Broadcasting  Com^ 
pany  LP 

D.R.  Honon,  Inc..  Ghassan  M.  Saab.  The  Torrey  Group !.!!!"!!!!.."™!."."™!!!!!."."!!!!!!.!!!!."!."!! 

DR.  Horton.  Inc..  Burl  T.  Horton.  The  Ton'ey  Group  !.!.™™"!"..".."!!!!!!!!!!.."!.""!! 

Interim  Services.  Inc.,  Jeffrey  L.  DePeno.  AIM  Executive  Holdings,  Inc !....!™!""!""""!"!!!!!!!!!.."!!!]!"!!"!!!!!! 

Inlerim  Sen/ices,  Inc..  Scott  R.  DePerro.  AIM  Executive  Holdings,  Inc !].."."!!!!!! 

Mr.  O.  Gene  Bicknell.  PepsiCo.  Inc.,  Pizza  Hut,  Inc  !....!.."!!".!!.."]"!!."!!"!! 

NovaCare,  Inc.,  Employee  Services  of  America.  Inc..  Employee  Sen/ices  of  America.  Inc '. ... 

Itochu  Corporation.  Robert  V.  Chandran.  Chemoil  Corporation ""'^"'""'. 

Itochu  Corporation,  Antonio  M.  Garcia,  Chemoil  Corporation 

Tele-Communications,  Inc  ,  Joslin  Communicatrans  Corp.,  Caguas/Humacao  Cable  Systems,  a  partnership  

U.S.  Industries,  Inc.,  Sunbeam  Corporation.  Sunbeam  Products,  Inc  

American  Home  Products  Corporation,  Solvay  S.A.  (a  Belgian  company).  Solvay  Animal  Health.  Inc"!."!!!!"" 

Hunriana.  Inc.,  Advocate  Healthcare  Networt<,  Health  Direct.  Inc  

American  Radio  Systems  Corpofation,  William  Lee  Dalton  and  Susan  L.  Dalton.  WGRR  Limited  Partnership 

Cross-Continent  Auto  Retailers.  Inc.,  R.  Douglas  Spedding,  Toyota  West  Sales  &  Sen/ice,  Inc..  Douglas  Toy- 
ota, Inc 

VTEL  Corporation,  Compression  Labs  Incorporated,  Compression  Labs  Incorporated 

Laidtaw  Inc.  (A  Canadian  Company),  Mr.  Ten^  Van  Der  Aa.  Vancom.  Inc.;  Vancom  Transportation;  VaricorrH 
Irxfiana.  Irx:  

Gerakf  E.  Kimmel,  T.  Monis  Hackney,  Consolidated  Forest  Products,  LLC  !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

The  Millers  Mutual  Fire  Insurance  Company.  Strategic  Data  Systems.  Inc..  Strategic  Data  Systems!  Iric  !!!!!!!!!!! 

Republic  Industries,  Inc..  Larry  E.  Edwards.  AAA  Disposal  Service.  Inc..  AAA  Commercial.  Inc..  AAA 

Larry  E.  Edwards,  Reputrfic  Industries,  Inc..  Repubik:  Industries.  Inc  

ThemK)  Electron  Corporation.  Park  Scientific  Instnjments  Corporation.  Park  Scientific  Instmmenfs  Corporation 

Blue  Circle  Industries  PLC,  St  Mary's  Cement  Corporatwn  (a  Canadian  company),  St.  Marys  Cement  Cor- 
poration   

Hollandsche  Beton  Groep  nv,  AGIV  AWiengesellschaft.  Wayss  &  Freytag  /iktiengesellschaft 

The  Quk*  &  Reilly  Group,  Inc..  Lee  Casty.  Nash,  Weiss  &  Co  ^ !. 

North  Limited.  Iron  Ore  Company  of  Canada.  Iron  Ore  Company  of  Canada  !!! ! 

Mr.  Carsten  Frank,  CHS  Electronics,  Inc.,  CHS  Electronics.  Inc !.!!.!!!!!!!!!!!!! 

Shaw  Group,  Inc..  United  Crafts.  Inc..  United  Crafts.  Inc  !!!!!!!!!!!!!!!!!!!!!!! 

Appte  South,  Inc.,  Castle  Harian  Partners  II,  LP.,  McCormick  &  S<*imtck  HoWing"corpwation  !!!!!!!  ! 

Federal  Data  Corporation,  Azmat  Ali,  NYMA.  Inc  

Warner-Lambert  Company,  Glaxo  Weikame  pte,  Glaxo  Welteome  pte !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!" 

Brunswk*  Corporation.  Robert  McNeil.  Penguin  Industries.  Inc..  Penguin  Industries  o(  !!!!!!!!!!!!!!!!!!!    

The  Bank  of  New  York  Company.  Inc..  Wells  Fargo  &  Company.  Wells  Fargo  Bank.  N.a!.  Wells  Faroo  Bank 
(Texas).  HA  ; 

Steven  R.  Berrard,  H.  Wayne  Huizenga.  Fkxida  Panthers  HowitKjs.  inc !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!." 

George  D.  Johnson.  Jr..  H.  Wayne  Huizenga.  Ftorida  Panthers  Hokjings,  Inc !!!!!!!!!!!!!!!!!!!! 

Rwhard  C.  Rochon.  H.  Wayne  Huizenga.  Ftorida  Panthers  HokJings,  Inc !.!!!!!!!!!!!! 

Nina  Wang,  Genelabs  Technologies,  Inc.,  Genelabs  Technotogies.  Inc !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Conseco,  Inc..  Pkxieer  Financial  Sendees.  Inc.,  Pkjneer  Financial  Senrices.  Inc !..!!!!!!!!!!!!!!!! 

CGW  Southeast  Partners  III  LP..  Mebane  Packaging  Group,  Inc.,  Mebane  Packaging  Group.  Inc  !!!!!!!!!"!!!!!!!!!! 

Warburg,  Pincus  Ventures.  LP..  Digital  Equipment  Corporatkm.  Digital  Equipment  Corporatkxi 

Warburg.  Pincus  Ventures,  LP.,  NEW  Veritas  Software  CorporatkKi  (NEWCO),  NEW  Veritas  Sotlvwire  Cor- 
poratkxi (NEWCO)  

Newparic  Resources.  Inc..  Sampey  Bilbo  Meschi  Drilling  Fkjkls  Management,  Inc..  Samioey  Bate  Meiirbn^ 
ing  Flukls  Management,  Inc 

Rural  Cellular  Corporation,  InterCel.  Inc..  Unity  Cellular  Systems  Inc..  IrterC^ 

Amt  Incorporated  (A  Taiwan  company),  Texas  Instnjments  Incorporated,  Texas  Instruments  Incorporated  !!!!!!! 

PG&E  Corporatkxi.  Valero  Energy  Corporatkxi,  Valero  Energy  Corporation  

KKR  Fund  1996  LP.,  Amphenol  Corporation,  Amphenol  Corporatkxi  !...!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

(Jewell  Co..  Water  Street  Corporate  Recovery  Fund  I,  LP.,  Insiteo  Corporation,  Rokxlex  d»  Piieiio  fiioo,\nc 

Johnson  &  Johnson.  Innotech.  Inc.,  Innotech,  Inc  .„ 

Home  Depot,  Inc.  (The),  RooaW  and  LuciUe  Neeley,  Maintenance  Wareliouse/America  Corp 

Sixers  of  Charity  of  St.  Augustine  HeaNh  System,  Inc.,  Samt  Lukess  Hospital  Association  of  Cleveland  Ofik) 
Saint  Luke's  Medial  Center  „ 

AJfied  Waste  Industnes,  Inc.,  Wayne  Diapo8aK)ak«and,  Inc..  Wayne  DisposaK^iWand!  Iric!  !!!...!!!!"!!!!!"!!!!!!!!!!! 

Deceumnck  Plastks  Industries  N.V.,  Aluminum  Company  of  America.  Dayton  Technologies,  Inc  !!!!!!! 

AJIed  Waste  industnes.  Inc.  Wayne  Disposal-Canton.  Inc.  Wayne  Disposai-Canton,  Inc.  ..! !!!!!!!!!!! 


PMN  No. 


97-1086 
02/19/97 

97-1141 
97-1180 
97-1213 
97-1218 
97-1219 
97-1026 
97-1033 


Date 
terminated 


02/19/97 


02/19/97 
02/19/97 
02/19/97 
02/19/97 
02/19/97 
02/20/97 
02/20/97 


97-1100 

02/20/97 

97-1177 

02/20/97 

97-1178 

02/20/97 

97-1183 

02/20«7 

97-1184 

02/20/97 

97-1187 

02/20/97 

97-1201 

02/20/97 

97-1204 

02/20/97 

97-1207 

02/20/97 

97-1217 

02/20/97 

97-1225 

02/20/97 

97-0027 

02/21/97 

97-1144 

02/21/97 

97-1181 

02/21/97 

97-1196 

02/21/97 

97-1118 

02/24/97 

97-1156 

02/24/97 

97-1185 

02/24/97 

97-1186 

02/24/97 

97-1215 

02/24/97 

97-1216 

02/24/97 

97-1223 

02/24/97 

97-1227 

02/24/97 

97-1230 

02/24/97 

97-1234 

02/24/97 

97-1236 

02/24/97 

97-1240 

02/24/97 

97-1251 

02/24/97 

97-1255 

02/24/97 

97-1256 

02/24/97 

97-1257 

02/24«7 

97-1266 

02/24/97 

97-1267 

02/24/97 

97-1269 

02/24/97 

97-1270 

02/24/97 

97-1271 

02/24/97 

97-1272 

02/24/97 

97-1283 

02/24/97 

97-1200 

02/25/97 

97-1239 

02/25«7 

97-1276 

02/25«7 

97-1292 

02/25/97 

97-0960 

02/26«7 

97-1252 

02/26/97 

97-1259 

02/26«7 

97-1262 

02J26/97 

97-1264 

02/26/97 

97-1297 

02/26/97 

97-1078 

02/27/97 

97-1107 

02/27/97 

97-1158 

02/27/97 

97-1 166 

02/27/97 

97-1167 

02/27/97 

TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  021797  AND  022897— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Vincent  C.  Taormina  &  Colette  B.  Taormina,  Republic  Industries,  Inc..  Republk:  Industries.  Inc 

William  C.  Taormina  and  Cynthia  L  Taormina.  Republic  Industries,  Inc..  Republk:  Industries,  Irtc  „ 

ReputHk;  Industries,  Inc.,  Taormina  Industries.  Inc.,  Taormina  Industries,  Inc  

Republic  Industries,  Inc..  William  L.  Wallace.  Wallace  Ford,  Inc.;  Wallace  Nissan.  Inc 

William  L.  Wallace,  Republic  Industries,  Inc.,  Republic  Industries,  Inc 

FrontierVision  Partners,  Triax  Associates  I.  LP..  Triax  Associates  I.  L.P  

The  Hallwood  Group  Incorporated.  ShowBiz  Pizza  Time,  Inc.,  ShowBiz  Pizza  Time,  Inc 

American  Radio  Systems  Corporation,  Lane  Investment  Limited  Partnership,  Secret  Communk:atkxis  Limited 

Partnership  

Lane  Investment  Limited  Partnership,  American  Radk>  Systems  Corporation,  ARS  /Vcquisitkxi  II,  Inc.  &  Radio 

Systems  of  Phil.,  Inc 


PMN  No. 


97-1191 
97-1192 
97-1193 
97-1221 
97-1222 
97-1229 
97-1248 

96-2940 

96-2941 


Date 
terminated 


02/27/97 
02/27/97 
02/27/97 
02/27/97 
02/27/97 
02/27/97 
02/27/97 

02/28/97 

02/28/97 


FOR  FURTHEF)  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
D.C.  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

IFR  Doc.  97-6602  Filed  3-14-97;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Change  in  Notice  of  Intent;  To  Prepare 
an  Environmental  Impact  Statement  for 
the  Exterior  Security  of  Federally 
Occupied  Buildings  in  the  District  of 
Columbia 

The  General  Services  Administration 
(GSA)  announced  its  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  evaluate  the  potential 
environmental  impacts  of  vehicle 
restrictions  near  selected  federally- 
occupied  buildings  in  the  District  of 
Columbia  in  the  Federal  Register  on 
March  6,  1997. 

The  public  scoping  meetings  that 
were  scheduled  for  April  9,  1997  at  the 
General  Services  Administration 
Auditoriimn  located  at  18th  and  F 
Streets  NW.,  Washington,  DC  and  April 
10, 1997  at  the  General  Services 
Administration  Regional  Auditorium 
located  at  7th  &  D  Streets  SW., 
Washington,  E)C  20407  are  hereby 
postponed  while  the  agency  collects 
additional  data.  The  new  meeting  dates 
will  be  announced  in  the  Federal 
Register. 

Dated:  March  7. 1997. 
William  R.  Lawson, 

Assistant  Regional  Administrator,  Public 
Buildings  Service. 

(PR  Doc.  97-6577  Filed  3-14-97;  8:45  ami 
BKJJNG  COOE  6820-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Minority  Health;  Notice 
Regarding  the  Bilingual/Bicultural 
Service  Demonstration  Program 
(Managed  Care) 

agency:  Office  of  the  Secretary. 
ACTION:  Correction  of  eligibility  criteria 
and  deadline  for  the  Bilingual/ 
Bicultiu^  Service  Demonstration 
Program  (Managed  Care). 

summary:  In  the  Federal  Register  of 
Wednesday,  February  12, 1997,  make 
the  following  corrections: 

The  eligibility  criterion  on  page  6536 
in  the  second  column  states: 
"Applicants  must  be  located  within  one 
of  the  following  top  15  Metropolitan 
Statistical  Areas  identified  from  the 
1990  U.S.  Census  as  having  the  highest 
number  of  limited-English-proficient 
households  experiencing  linguistic 
isolation."  The  15  MSAs  are  identified 


as: 


Phoenix,  AZ. 

•  Fresno,  CA. 

•  Los  Angeles/Anaheim/Riverside, 
CA. 

•  Sacramento,  CA. 

•  Honolulu,  HI. 

•  Boston/Lawrence/Salem,  MA-NH. 

•  DetroityAnn  Arbor,  MI. 

•  New  York/North  New  Jersey/Long 
Island,  NY-NJ-CT. 

•  Philadelphia/Wilmington/Trenton, 
PA-NJ-DE-MD. 

•  Dallas/Ft.  Worth,  TX. 

•  El  Paso,  TX. 

•  Houston/Galveston/Brazoria,  TX. 

•  McAllen/Edinburg/Mission,  TX. 

•  Seattle/Tacoma,  WA. 

•  Washington,  DC  Metropolitan 
Statistical  Area. 

'  The  15  areas  have  been  changed  to: 

•  Los  Angeles/ Anaheim/Riverside, 
CA. 

•  San  Diego,  CA. 

•  San  Francisco/Oakland/San  Jose, 
CA. 


•  Maimi/Ft.  Lauderdale,  FL. 

•  Chicago/Gary/Lake  County,  IL. 

•  Boston/Lawrence/Salem,  MA-NH. 

•  Detroit/Ann  Arbor,  MI. 

•  New  York/North  New  Jersey/Long 
Island,  NY-NJ-CT. 

•  Philadelphia/Wilmington/Trenton, 
PA-NJ-DE-MD. 

•  Dallas/Ft.  Worth,  TX. 

•  El  Paso,  TX. 

•  Houston/Galveston/Brazoria,  TX. 

•  McAllen/Edinburg/Mission,  TX. 

•  San  Antonio,  TX. 

•  Washington,  DC  Metropolitan 
Statistical  Area. 

The  deadline  on  page  6536  in  the 
second  column  states  that  "grant 
applications  must  be  received  by  the 
OMH  Grants  Management  Office  by 
April  11, 1997."  This  is  corrected  to 
read  "grant  applications  must  be 
received  by  the  OMH  Grants 
Management  Office  by  May  1,  1997." 

This  Notice  corrects  the  identification 
of  the  top  15  MSAs  having  the  highest 
number  of  limited-English-proficient 
households  experiencing  linguistic 
isolation,  according  to  the  1990  U.S. 
Census.  The  15  MSAs  were  identffied 
from  data  provided  by  the  Bureau  of  the 
Census.  The  Office  of  Minority  Health 
has  since  been  advised  by  the  Bureau  of 
the  Census  that  the  database  from  which 
this  information  was  drawn  is 
inaccurate.  Four  MSAs  with  higher 
numbers  of  limited-English-proficient 
households  experiencing  linguistic 
isolation  than  some  of  those  included  in 
the  February  12  announcement  were  not 
included  in  the  database.  A  fifth  was 
included  in  the  database,  but  with 
inaccurate  data  on  the  numbers.  As  a 
consequence,  all  five  were  omitted  from 
the  February  12  announcement.  Based 
on  additional  information  provided  by 
the  Bureau  of  the  Census,  this  Notice 
revises  the  list  of  the  15  MSAs  which 
are  eligible  for  funding. 

The  Office  of  Minority  Health 
considered  simply  adding  the  5  MSAs 
to  the  list  of  15  published  in  the  Federal 
Register  of  Wednesday,  February  12. 
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However,  given  the  limited  resources 
available  for  support  of  this  program,  we 
decided  not  to  exf>and  eligibility  beyond 
the  15  areas  of  greatest  need  as 
measured  by  the  Census  data.  Therefore 
the  5  MSAs  that  were  incorrectly 
included  in  the  Federal  Register  of 
Wednesday,  February  12  (Phoenix.  AZ; 
Fresno,  CA;  Sacramento,  CA;  Honolulu, 
HI;  Seattle/Tacoma,  WA)  are  simply 
being  dropped  &om  consideration. 

Dated:  March  6.  1997. 
Clay  E.  SimpaoD,  Jr.. 

Deputy  Assistant  Secretary  for  Minority 

Health. 

IFR  Doc.  97-6549  Filed  3-14-97;  8:45  ami 

8HJJNG  CODE  4180-1 7-4H 


Administration  for  Children  and 
Families 

Proposed  information  Coiiection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Voluntary  Surveys  of  Program 
Partners  to  Implement  Executive  Order 
12862  in  the  Administration  for 
Children  and  Families. 

OAfB  No..  0980-0266. 

Description:  Under  the  provisions  of 
the  Federal  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13).  the 
Administration  for  Children  and 
Families  (ACF)  is  requesting  clearance 
for  instruments  to  implement  Executive 
Order  12862  within  the  ACF.  The 
purpose  of  the  data  collection  is  to 

Annual  Burden  Estimates 


obtain  customer  satisfaction  information 
from  those  entities  who  are  funded  to  be 
our  partners  in  the  delivery  of  services 
to  the  American  public.  ACF  partners 
are  those  entities  that  receive  funding  to 
deliver  services  or  assistance  frt>m  ACF 
programs.  Examples  of  partners  are 
States  and  local  governments, 
territories,  service  providers,  Indian 
Tribes  and  tribal  organizations,  grantees, 
researchers,  or  other  intermediaries 
serving  target  populations  identified  by 
and  funded  directly  or  indirectly  by 
ACF.  The  surveys  will  obtain 
information  about  how  well  ACF  is 
meeting  the  needs  of  our  partners  in 
operating  the  ACF  programs. 

Respondents:  State,  Local.  Tribal 
Govt,  or  Note-for-Profit. 


Instmment 


State  Governments 

Head  Start  grantees  &  Delegates  

Other  Discretionary  Grant  Programs 

Irxjian  Tribes  &  tribal  organizations 

Estimated  Total  Annual  Burden  Hours:  1,660. 


Numt>er  of 
respondents 


51 
200 
200 

25 


Number  of  re- 
sponses per 
respondent 


10 

1 

10 

10 


Average  bur- 
den hours  per 
response 


1 

.5 
.5 
.5 


Total  burden 
hours 


510 

100 

1,000 

50 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paf>erwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  March  11. 1997. 
BobSargis, 

Acting  Reports  Clearance  Officer. 
(PR  Doc.  97-6609  Filed  J-14-97;  8:45  am] 
aaiMQ  COM  41M-01-M 
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Sut)mission  for  0MB  Review; 
Comment  Request 

Title:  State  and  Tribal  Plans  for  the 
Child  Care  and  Development  Fund 
(Child  Care  and  Development  Block 
Grant). 

Ohm  No.:  0970-01 14. 

Description:  These  legislatively- 
mandated  plans  serve  as  the  agreement 
between  the  grantee  and  the  Federal 
Government  as  to  how  CCDF  programs 
will  be  administered  in  conformance 
with  legislative  requirements,  pertinent 
Federal  regulations,  and  other 
applicable  instructions  and  guidelines 
issued  by  ACF.  This  information  will  be 
used  for  Federal  oversight  of  the  Child 
Care  and  Development  Fund. 

Repondents:  State  governments  and 
territories. 


Instrument 


ACF-118,  State  &  Territory 

ACF-118A,  Tribal  _ „. 

Estimated  Total  Annual  Burden  Hours:  4.440. 


Number  of 
respondents 


56 
240 


Number  of  re- 
sponses per 
resporxlent 


Average  bur- 
den hours  per 
response 


30 
30 


Total  burden 
hours 


840 
3.600 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 


^ting  to  The  Administration  for 
Children  and  Families.  Office  of 


Information  Services,  Division  of 
Information  Resource  Management 


Services,  370  L'En&nt  Promenade  SW., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  asstired  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  direcdy  to  the  following: 

Office  of  Management  and  Budget. 
Paperwork  Reduction  Project.  725  17th 
Street,  N.W.,  Washington.  D.C.  20503, 
Attn:  Ms.  Wendy  Taylor. 

Dated:  March  12. 1997. 
BobSargia. 

Acting  Reports  Cleamce  Officer. 
[FR  Doc.  97-6610  Filed  3-14-97;  8:45  am] 
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Office  of  Community  Services 

State  Median  Income  Estimates  for 
Four-Person  Families  (FY  1996);  Notice 
of  ttie  Racal  Year  (FY)  1998  State 
Median  Income  Estimates  for  Use 
Undsr  tlie  Low  Income  Home  Energy 
Asslstartoe  Program  (UHEAP) 
Administered  l>y  tlie  Administration  for 
Children  and  Families,  Office  of 
Community  Services,  Division  of 
Energy  Assistance 

AOBICY:  Administration  for  Children 
and  Families  (ACF),  DHHS. 
ACTION:  Notice  of  estimated  state  median 
income  for  FY  1998. 

SUMMARY:  This  notice  announces  the 
estimated  median  income  for  four- 
person  families  in  each  state  and  the 
District  of  Columbia  for  FY  1998 
(October  1. 1997  to  September  30. 1998). 
In  the  past,  the  date  for  adoption  of  the 
state  median  income  estimates  has  been 
the  first  day  of  the  fiscal  year  after  their 
publication.  Beginning  with  the  state 
median  income  estimates  for  FY  1996, 
the  adoption  date  for  the  estimates  was 
changed  to  be  consistent  with  the 
adoption  date  for  the  poverty  income 
guidelines.  Therefore,  LIHEAP  grantees 
may  adopt  the  state  median  income 
estimates  at  any  time  between  the  date 
of  this  publication  and  the  first  day  of 
FY  1998,  at  the  LIHEAP  grantee's 
option.  This  means  that  LIHEAP 
grantees  could  also  choose  to  implement 
this  notice  during  the  period  between 
the  heating  and  cooling  seasons. 
However,  by  October  1. 1997.  or  by  the 
beginning  of  a  grantee's  fiscal  year, 
whichever  is  later,  LIHEAP  grantees 
using  state  median  income  estimates 


must  adjust  their  income  eligibility 
criteria  to  be  in  accord  with  the  FY  1998 
state  median  income  estimates. 

This  listing  of  estimated  state  median 
incomes  concerns  maximum  income 
levels  for  households  to  which  LIHEAP 
grantees  may  make  payments  under 
LIHEAP. 

EFFECTIVE  DATE:  The  estimates  are 
effective  at  any  time  between  the  date  of 
this  publication  and  October  1, 1997,  or 
by  the  beginning  of  a  LIHEAP  grantee's 
fiscal  year,  whichever  is  later. 
FOR  FURTHER  INPORMATION  CONTACT: 
Leon  Litow,  Administration  for 
Children  and  Families.  HHS,  Office  of 
Community  Services,  Division  of  Energy 
Assistance,  5th  Floor  West,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447;  Telephone:  (202)  401-5304; 
Internet  E-Mail:  Uitow€tecldhhs.goy 
SUPPI.EMENTARY  INFORMATION:  Under  the 
provisions  of  section  2603(7)  of  Title 
XXVI  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35,  as  amended),  we  are  announcing  the 
estimated  median  income  of  a  four- 
person  family  for  each  state,  the  District 
of  Columbia,  and  the  United  States  fo^ 
FY  1998  (the  period  of  October  1, 1997, 
through  September  30, 1998). 

Section  2605(b)(2)(B)(u)  of  the 
LIHEAP  statute  provides  that  60  percent 
of  the  median  income  for  each  state,  as 
annually  established  by  the  Secretary  of 
Health  and  Htiman  Services,  is  one  of 
the  income  criteria  that  LIHEAP 
grantees  may  use  in  determining  a 
household's  eligibihty  for  LIHEAP. 

LIHEAP  is  cunendy  authorized 
through  the  end  of  FY  1999  by  the 
Human  Services  Amendments  of  1994. 
Public  Law  103-252,  which  was  enacted 
on  May  18, 1994. 

Estimates  of  the  median  income  of 
four-personiamilies  for  each  state  and 
the  District  of  Columbia  for  FY  1998 
have  been  developed  by  the  Bureau  of 
the  Census  of  the  U.S.  Department  of 
Commerce,  using  the  most  recently 
available  income  data.  In  developing  the 
median  income  estimates  for  FY  1998, 
the  Bureau  of  the  Census  used  the 
following  three  sources  of  data:  (1)  The 
March  1996  Current  Population  Survey; 
(2)  the  1990  Decennial  Census  of 
Population;  and  (3)  1995  per  capita 
penonal  income  estimates,  by  state, 
from  the  Bureau  of  Economic  Analysis 
of  the  U.S.  Department  of  Commerce. 

Like  the  estimates  for  FY  1997,  the  FY 
1998  estimates  include  income 
estimates  from  the  March  Current 
Population  Survey  that  are  based  on 
population  controls  from  the  1990 
Decennial  Census  of  Population. 
Previous  income  estimates  from  the 
March  Current  Population  Survey  had 


been  based  on  population  controls  from 
the  1980  Deceiuiial  Census  of 
Population.  Generally,  the  use  of  1990 
population  controls  results  in  somewhat 
lower  estimates  of  income. 

For  further  information  on  the 
estimating  method  and  data  sources, 
contact  Edward  Welniak,  Chief  of  the 
Income  Statistics  Branch,  Housing  and 
Household  Economic  Statistics 
Division,  at  the  Bureau  of  the  Census 
(301-763-8576). 

A  state-by-state  listing  of  median 
income,  and  60  percent  of  median 
income,  for  a  four-person  ^imily  for  FY 
1998  follows.  The  listing  describes  the 
method  for  adjusting  median  income  for 
Cunilies  of  different  sizes  as  specified  in 
regulations  applicable  to  LIHEAP,  at  45 
CFR  96.85(b),  which  was  published  in 
the  Federal  Register  on  March  3,  1988 
at  53  FR  6824. 

Dated:  March  11, 1997. 
Donald  Sylcea, 
Director,  Office  erf  Community  Serricet. 

Estimated    State    Median    Income 

FOR  4-PERSON  FAMIUES.  BY  STATE, 

Fiscal  YEAR  1998' 


Stales 


Makmma 

Alaska 

Arizona 

Arkansas 

Caiitomia  - ..~.~ 

Cotorado : 

Connecticul  ... 

Pol  aware 

District  of  Col  . 

Rohda 

Gootgifl  .......... 

HanvaM 

Idaho  ....«..».. 

Minois 

Indiana  ... 

Iowa 

Kansas  _ 

Kentucky  

Louisiana 

Maine  

Maryland  

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana  .- 

Nebraska 

Nevada  

New  Hampshire 
New  «)ers6y  ...... 

New  Mexico  

New  York  

North  Carolina  .. 
North  Dakota  .... 
Ohio 


Estimated 
state  me- 
dian trxxxne 
4-person 
taimlies^ 


$42,617 
56.045 
44.526 
38.520 
51,519 
50.941 
62.157 
54.519 
49.837 
44326 
48.850 
54,749 
42,142 
53,807 
47,465 
47,314 
46.611 
40.587 
41.442 
45.507 
60.239 
59.191 
52.955 
54.396 
37328 
45,795 
42.987 
44.886 
50.064 
54,492 
61,409 
37,365 
50.672 
47.367 
43.483 
50.893 


60  percent 
of  estimated 

state  me- 
dian jTKXxne 
4-per9on 
iafnilies 


$25,570 
33.627 
26.716 
23.112 
30.911 
30.565 
3734 
32.711 
29.902 
26,776 
29,310 
32,848 
25,285 
3234 
28,479 
2838 
27,967 
24,352 
24,865 
27,304 
36,143 
35,515 
31,773 
32.638 
22.397 
27.477 
25.792 
26,932 
30,038 
32,695 
36,845 
22,419 
30.403 
28,420 
26.090 
30,536 
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Estimated  State  Median  Income 
FOR  4-Person  Families,  by  State. 
Fiscal  Year  1998  '—Continued 


States 

Estimated 
state  me- 
dian income 
4-p6rson 
families  ^ 

60  percent 
of  estimated 

stale  me- 
dian income 

4-person 

families 

Oklahoma 

Oregon  

Pennsylvania 

Rhode  Island 

South  Carolina  .. 
South  Dakota  .... 

Tennessee  

Texas  

Utah ■ 

Vennont 

Virginia  

Washington  

West  Virginia 

Wisconsin 

Wyoming  

42.124 
46.229 
50.884 
51,362 
44,048 
42.269 
44.312 
43.977 
45.611 
47.376 
50.a32 
51.415 
39.731 
50.628 
45,925 

25.274 
27,737 
30,530 
30.817 
26,429 
25.361 
26.587 
26.386 
27,367 
28,426 
30.019 
30.849 
23.839 
30.377 
27.555 

Note— FY  1998  covers  the  penod  of  Octo- 
ber  ^.  1997  through  September  30.  1998.  The 
estimated  median  income  for  4-person  families 
livinQ  in  the  United  States  is  $49,687  for  FY 
1998.  The  estimates  are  effective  for  the  Low 
Income  Home  Energy  Assistance  Program 
(LIHEAP)  at  any  time  between  the  date  of  this 
publication  and  October  1,  1997.  or  by  the  be- 
ginning of  a  LIHEAP  grantees  fiscal  year, 
whichever  is  later. 

'  In  accordance  with  45  CFR  96.86,  each 
state's  estimated  median  income  for  a  4-per- 
son family  is  multiplied  by  the  followtng  per- 
centages to  adjust  for  family  size:  52%  lor  one 
person,  68%  lor  two  persons.  84%  for  three 
persons,  100%  for  four  persons.  1 16%  tor  five 
persons,  and  1 32%  lor  six  persons.  For  family 
sizes  greater  than  six  persons,  add  3%  to 
132%  lor  each  additional  lamily  member  and 
multiply  the  new  percentage  by  the  state's  es- 
timated median  income  lor  a  4-person  lamily. 

2  Prepared  by  the  Bureau  ol  the  Census 
from  the  March  1996  Current  Population  Sur- 
vey. 1990  Decennial  Census  of  Population 
and  Housing,  and  1995  per  capita  personal  in- 
come estimates,  by  slate,  from  the  Bureau  of 
Economic  Analysis. 

|FR  Doc.  97-6606  Filed  ^14-97;  8:45  un] 

■UJNQ  COOE  41S4-41-P 


Food  and  Dnig  Administration 
[Docket  No.  96E-0465] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  IVY  BLOCK™ 

MiEttCy.  Food  and  Drug  Administration. 

HHS. 

ACTKM:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  IVY 
BLOCKTM  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 


Patents  and  Trademarks.  Department  of 
Commerce,  for  the  extension  of  a  patent 
whit  h  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
12420  ParkJawn  Dr..  rm.  1-23, 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301^43-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  {>eriod  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  p>eriod  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  IVY  BLOCKtm 
(bentoquatam).  IVY  BLOCK™  is 
indicated  to  help  protect  against  poison 
ivy,  poison  oak,  and  poison  sumac  rash 
when  applied  before  exposure. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  IVY 
block™  (U.S.  Patent  No.  4.861.584) 
from  United  Catalysts.  Inc.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 


patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  January  13. 
1997,  FDA  advised  the  Patpnt  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
IVY  block™  represented  the  first 
pennitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
IVY  BLOCK™  is  2.644  days.  Of  this 
time.  1.946  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  698  days  occurred  during 
the  approval  phase.  These  periods  of 
time  were  derived  from  the  following 
dates: 

1   The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  June  2.  1989.  The 
applicant  claims  May  27.  1989.  as  the 
date  the  investigational  new  drug 
application  (IND)  for  IVY  BLOCK™ 
(IND  33.133)  became  effective.  However. 
FDA  records  indicate  that  the  effective 
date  for  IND  33.133  was  June  2,  1989. 
which  was  30  days  after  FDA  receipt  of 
the  IND  on  May  3,  1989. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  September  29.  1994.  The 
applicant  claims  September  28,  1994,  as 
the  date  the  new  drug  application 
(NDA)  for  IVY  BLOCK™  (NDA  20-532) 
was  initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-532  was 
submitted  on  September  29,  1994. 

3.  The  date  the  application  was 
approved:  August  26.  1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-532  was  approved  on  August  26, 
1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1 ,825  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  May  16.  1997,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  September  15,  1997.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 


diligence  during  the  regulatory  review 
period.  To  meet  its  bvirden.  the  petition 
must  contain  sufficient  tacts  to  merit  an 
FDA  investigation.  (See  H.  RepL  857, 
part  1.  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  March  6.  1997. 
Stuart  L.  NightiiigaJe, 
Associate  Commissioner  for  Health  Affairs. 
(FR  Doc.  97-6590  Filed  3-14-97;  8:45  am) 
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HeaRh  Resources  and  Services 
Administration 

Privacy  Act  of  1974;  Altered  System  of 
Records 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notification  of  an  altered  system 
of  records. 

^tJMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Health  Resources  and  Services 
Administration  (HRSA)  is  publishing 
notice  of  a  proposal  to  add  a  new 
category  of  records  to  09-15-0054,  the 
National  Practitioner  Data  Bank  for 
Adverse  Information  on  Physicians  and 
Other  Health  Care  Practitioners.  HHS/ 
HRSA/BHPr.  HRSA  proposes  to  add 
specific  information  already  available  to 
the  public  &t)m  the  Health  Care 
Financing  Administration  (HCFA)  on 
physicians,  practitioners,  providers,  and 
other  health  care  entities  which  the 
Office  of  Inspector  General  (OIG),  HHS 
has  excluded  from  participation  in  and 
bom  recovering  payment  from  the 
Medicare  and  Medicaid  programs. 
DATES:  HRSA  invites  interested  parties 
to  submit  comments  on  the  proposed 
internal  and  routine  use  of  this 
information  on  or  before  April  28, 1997. 
HRSA  has  sent  a  Report  of  Altered 
System  to  the  Congress  and  to  the  Office 
of  Management  and  Budget  (OMB)  on 
March  3, 1997.  The  alteration  to  the 
system  will  be  effective  40  days  frt)m 
the  date  submitted  to  OMB  unless 
HRSA  receives  comments  which  would 
result  in  a  contrary  determination. 
ADDRESSEES:  Please  address  comments 
on  the  altered  system  of  records  to  the 


Health  Resources  and  Services 
Administration  (HRSA)  Privacy  Act 
Officer,  Department  of  Health  and 
Human  Services,  5600  Fishers  Lane, 
Room  14A-20,  Rockville,  Maryland 
20857,  telephone  (301)  443-3780.  This 
is  not  a  toIl-fr«e  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Quality  Assurance, 
BHPr/HRSA.  Room  8A-55.  Parklawm 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland,  telephone  (301)  443-2300. 
This  is  not  a  tolI-&«e  number. 
SUPPI^MENTARY  INFORMATION:  The  Office 
of  the  Inspector  General,  HHS,  has  the 
authority  to  exclude  individuals/entities 
bom  participating  in  the  Medicare  and/ 
or  certain  State  health  care  plans  under 
sections  1128(a),  1128(b).  1892,  or  1156 
of  the  Social  Security  Act  The 
exclusion  also  applies  to  all  other 
Executive  Branch  procurement  and  non- 
procurement  programs  and  activities. 
Disclosure  of  the  OIG  Exclusion  List  to 
HRSA  is  under  authority  of  section 
1106(a)  of  the  Social  Security  Act,  42 
CFR  401.105.  and  routine  use  exception 
of  the  Privacy  Act  (5  U.S.C.  522a(b)(3)}. 
HCFA  is  authorized  to  provide  certain 
specific  information  on  physicians, 
practitioners,  providers,  and  health  care 
entities  which  OIG  has  excluded  from 
participation  in  and  from  recovering 
payment  from  the  Medicare  and 
Medicaid  programs.  HCFA  will  retain 
full  responsibility  for  the  content  and 
accuracy  of  HCFA  Exclusion  reports;  the 
Data  Bank  will  only  act  as  a  disclosure 
service.  Notification  of  exclusion  frtim 
HCFA  programs  is  made  by  HCFA. 
Inquiries  on  the  appropriateness  or 
content  of  HCFA  Exclusion  Reports  will 
be  referred  to  HCFA  for  response.  The 
National  Practitioner  Data  Bank  (Data 
Bank)  will  disclose  such  information  to 
authorized  health  care  industry  queriers 
on  request,  using  the  Data  Bank's  fully 
automated  and  secure  systems  and 
procedures. 

Editorial  changes  have  been  made 
throughout  the  system  to  enhance 
clarity  and  specificity  and  to 
accommodate  normal  updating  changes. 

The  following  notice  is  written  in  the 
present,  rather  than  the  future  tense,  to 
avoid  the  unnecessary  expenditure  of 
public  funds  to  republish  the  notice 
after  the  routine  use  has  become 
effective. 

Dated:  March  3. 1997. 
Giro  V.  Sumaya, 
Administrator. 

09-15-0054 

systbiname: 

National  Practitioner  Data  Bank  for 
Adverse  Information  on  Physicians  and 


Other  Health  Care  Practitioners,  HHS/ 
HRSA/BHPr. 

SECURmr  CLASSIFICA'nON: 
None. 

SYSTEM  LOCATION: 

The  SRA  Corporation  (the  Contractor) 
operates  the  National  Practitioner  Data 
Bank  (Data  Bank)  under  contract  with 
the  Bureau  of  Health  Professions  (BHPr), 
Health  Resources  and  Services 
Administration  (HRSA).  Records  are 
located  at  the  following  address: 
National  Practitioner  Data  Bank,  PO  Box 
10832,  Chantilly,  VA  20151.  For 
security  reasons,  the  street  address 
cannot  be  disclosed. 

CATEOORKS  OF  MOIVDUALS  COVBtB)  BY  THE 
SYSIfcM: 

Health  care  practitioners  including 
physicians,  dentists,  and  all  other  health 
care  practitioners  (such  as  nurses, 
optometrists,  pharmacists,  and 
podiatrists),  licensed  or  otherwdse 
authorized  by  a  State  to  provide  health 
care  services,  on  whose  behalf  a 
payment  has  been  made  as  a  result  of  a 
malpractice  action  or  claim;  physicians 
and  dentists  who  are  the  subject  of 
licensure  disciplinary  actions;  and 
physicians,  dentists  and  other  health 
care  practitioners  who  are  on  medical 
staffis  or  who  hold  clinical  privileges,  or 
who  are  members  of  professional 
societies,  against  whom  certain  adverse 
actions  have  been  taken  as  a  result  of  a 
professional  review  action. 

CATEOOmES  OF  RECORDS  M  THE  SYSTEM: 

1.  For  malpractice  payments. 
Information  on  the  physician,  dentist  or 
other  licensed  health  care  practitioner 
such  as  name;  work  address;  home 
address,  if  known:  Social  Security 
number,  if  known,  and  obtained  in 
accordance  with  section  7  of  the  Privacy 
Act  of  1974;  date  of  birth;  name  of  each 
professional  school  attended  and  year  of 
graduation;  for  each  professional 
license:  The  license  number,  the  field  of 
licensure,  and  the  name  of  the  State  or 
Territory  in  which  the  license  is  held; 
Drug  Enforcement  Administration 
registration  number(s),  if  known;  and 
name  of  each  hospital  with  which  the 
practitioner  is  affiliated,  if  known. 
Information  on  the  person  or  entity 
making  the  payment,  such  as  the  name 
and  address  of  the  person  or  entity 
making  the  payment;  and  the  name, 
title,  and  telephone  number  of  the 
resp>onsible  official  submitting  the 
report  on  behalf  of  the  entity. 

Information  on  the  payments,  such  as 
the  date  of  the  occurrence  of  the  acts  or 
omissions  upon  which  the  action  or 
claim  was  based  occurred;  date  and 
amount  of  payment;  description  of  the 
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acts  or  omissions  and  injuries  or 
illnesses  upon  which  the  action  or  claim 
was  based;  and  classification  of  the  acts 
or  omission  per  reporting  code. 

2.  For  State  Medical  or  Dental  Board 
actions.  Information  such  as:  The 
physician's  or  dentist's  name;  work 
address:  homes  address,  if  known; 
Social  Security  number,  if  known,  and 
if  obtained  in  accordance  with  section  7 
of  the  Privacy  Act  of  1974;  date  of  birth; 
name  of  each  professional  school 
attended  and  year  of  graduation;  for 
each  professional  license:  The  license 
nimiber,  the  field  of  licensure,  and  the 
name  of  the  State  or  Territory  in  which 
the  license  is  held;  Drug  Enforcement 
Administration  registration  number,  if 
known;  description  of  the  acts  or 
omission  or  other  reasons  for  the  action 
taken;  description  of  the  Board  action; 
the  date  the  action  was  taken  and  its 
effective  date;  and  classification  of  the 
action  per  reporting  code. 

3.  For  certain  professional  review 
actions.  Information  such  as  the 
physician's,  dentist's  or  other  health 
care  practitioner's  name;  work  address; 
home  address,  if  known;  date  of  birth; 
name  of  each  professional  school 
attended  and  year  of  graduation:  for 
each  professional  license:  The  license 
number,  the  field  of  licensure,  and  the 
names  of  the  State  or  Territory  in  which 
the  license  is  held;  Drug  Enforcement 
Administration  registration  number,  if 
known;  Social  Security  number,  if 
known,  and  if  obtained  in  accordance 
with  section  7  of  the  Privacy  Act  of 
1974;  description  of  the  acts  or 
omissions  or  other  reasons  for  clinical 
privilege  or  professional  society 
membership  loss  or,  if  known,  for 
surrender,  and  action  taken,  date  the 
action  was  taken,  and  effective  date  the 
action  was  taken,  and  effective  date  of 
the  action. 

4.  Inquiry  file.  Copies  of  all  inquiries 
received  by  the  Data  Bank. 

5.  For  OIG  Medicare/Medicaid 
Exclusions.  Under  authority  of  section 
1106(a)  of  the  Social  Security  Act,  42 
CFR  401.105,  ^nd  routine  use  exception 
of  the  Privacy  Act  (5  U.S.C.  522a(b)(3)), 
HCFA  will  provide  certain  specific 
information  on  physicians, 
practitioners,  providers,  and  other 
health  care  entities  which  the  OIG  has 
excluded  from  participation  in  and  from 
recovering  payment  from  the  Medicare 
and  Medicaid  programs.  HCFA  will 
provide  information  such  as  the 
physician's,  dentist's  or  other  health 
care  practitioner's  name;  Social  Security 
number  (used  for  Data  Bank  matching 
purposes  only;  not  disclosed  to 
authorized  queriers);  HCFA's  unique 
practitioner  identifier  number,  date  of 
birth;  basis  for  exclusion;  facts  about  the 


exclusion;  status  of  exclusion;  and  other 
information  as  necessary  to  ensure 
proper  identification. 

AUTHOfWTY  FOP  MAINTENANCE  OF  T«E  SYSTEM: 

Under  the  Health  Care  Quality 
Improvement  Act  of  1986  (the  Act),  as 
amended,  section  424(b).  42  U.S.C. 
11134(b),  authorizes  the  maintenance  of 
records  of  medical  malpractice 
payments,  disciplinary  actions  taken  by 
Boards  of  Medical  Examiners,  and 
professional  review  actions  taken  by 
health  care  entities. 

PURPOSE(S): 

The  purposes  of  the  system  are  to  (1) 
Receive  bom  insurance  companies  and 
others  making  payments  as  a  result  of 
malpractice  actions  or  claims.  State 
Medical  and  Dental  Boards,  and  health 
care  entities,  information  pertaining  to 
the  professional  performance  or  conduct 
of  physicians,  dentists  and  other 
licensed  health  care  practitioners;  and 
(2)  disseminate  such  data  to  health  care 
entities,  to  State  professional  licensing 
boards,  and  to  others  as  authorized  by 
the  Act. 

ROUTINE  USES  OF  RECOfW>S  MAINTAINED  m  TME 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AMD 
THE  PURPOSES  OF  SUCH  USES: 

Data  may  be  disclosed  to: 

1.  A  hospital  requesting  data 
concerning  a  physician,  dentist  or  other 
health  care  practitioner  who  is  on  its 
medical  staff  (courtesy  or  otherwise)  or 
who  has  clinical  privileges  at  the 
hospital,  for  the  purpose  of:  (a) 
Screening  the  professional 
qualifications  of  individuals  who  apply 
for  staff  positions  or  clinical  privileges 
at  the  hospital;  and  (b)  meeting  the 
requirements  of  the  Health  Care  Quality 
Improvement  Act  of  1986,  which  also 
prescribes  that  a  hospital  must  query  the 
Bank  once  every  2  years  regarding  all 
individuals  on  its  medical  staff  or  who 
hold  clinical  privileges. 

2.  Other  health  care  entities,  as 
defined  in  45  CFR  60.3,  to  which  a 
physician,  dentist  or  other  health  care 
practitioner  has  applied  for  clinical 
privileges  or  appointment  to  the 
medical  staff  or  who  has  entered  or  may 
be  entering  an  employment  or  affiliation 
relationship.  The  purpose  of  these 
disclosures  is  to  identify  individuals 
whose  professional  conduct  may  be 
unsatisfactory. 

3.  A  health  care  entity  with  respect  to 
professional  review  activity.  The  ' 
purpose  of  these  disclosures  is  to  aid 
health  care  entities  in  the  conduct  of 
professional  review  activities,  such  as 
those  involving  determinations  of 
whether  a  physician,  dentist,  or  other 
health  care  practitioner  may  be  granted 


membership  in  a  professional  society; 
the  conditions  of  such  membership,  or 
of  changes  to  such  membership;  and 
ongoing  professional  review  activities 
conducted  by  a  health  care  entity  which 
provides  health  care  services,  of  the 
professional  performance  or 
professional  conduct  of  a  physician, 
dentist,  or  other  health  care  practitioner. 

4.  A  State  professional  licensing  board 
conducting  a  review  of  an  individual. 
The  purpose  of  these  disclosures  is  to 
aid  the  board  in  meeting  its 
responsibility  to  protect  the  health  of 
the  population  in  its  jurisdiction,  by 
identifying  individuals  whose 
professional  performance  or 
professional  conduct  may  be 
unsatisfactory. 

5.  An  attorney,  or  individual 
representing  himself  or  herself,  who  has 
filed  a  medical  malpractice  action  or 
claim  in  a  State  or  Federal  court  or  other 
adjudicative  body  against  a  hospital, 
and  who  requests  information  regarding 
a  specific  physician,  dentist,  or  other 
health  care  practitioner  who  is  also 
named  in  the  action  or  claim  provided 
that  (a)  This  information  will  be 
disclosed  only  upon  the  submission  of 
evidence  that  the  hospital  failed  to 
request  information  from  the  Bank  as 
required  by  law,  and  (b)  the  information 
will  be  used  solely  with  respect  to 
litigation  resulting  bom  the  action  or 
claim  against  the  hospital.  The  purpose 
of  these  disclosures  is  to  permit  an 
attorney  (or  a  person  representing 
himself  or  herself  in  a  medical 
malpractice  action)  to  have  information 
frt>m  the  Bank  on  a  health  care 
practitioner,  under  the  conditions  set 
out  in  this  routine  use. 

6.  Any  Federal  entity,  employing  or 
otherwise  engaging  under  arrangement 
(e.g.,  such  as  a  contract)  the  services  of 
a  physician,  dentist,  or  other  health  care 
practitioner,  or  having  the  authority  to 
sanction  such  practitioners  covered  by  a 
Federal  program,  which  (a)  Enters  into 
a  memorandimi  of  understanding  with 
HHS  regarding  its  participation  in  the 
Bank;  (b)  engages  in  a  professional 
review  activity  in  determining  an 
adverse  action  against  a  practitioner; 
and  (c)  maintains  a  Privacy  Act  system 
of  records  regarding  the  health  care 
practitioners  it  employs,  or  whose 
services  it  engages  under  arrangement 
The  purpose  of  such  disclosures  is  to 
enable  hospitals  and  other  facilities  and 
health  care  providers  under  the 
jurisdiction  of  Federal  agencies  such  as 
the  Public  Health  Service.  HHS;  the 
Department  of  Defense;  the  Department 
of  Veterans'  Affairs;  the  U.S.  Coast 
Guard;  and  the  Bureau  of  Prisons. 
Department  of  Justice,  to  participate  in 
the  Bank.  The  Health  Care  Quality 
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Improvement  Act  of  1986  includes 
provisions  regarding  the  participation  of 
such  agencies,  and  of  the  Federal  Drug 
Enforcement  Administration,  in  the 
Bank. 

7.  In  the  event  of  litigation  where  the 
defendant  is  (a)  The  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
affect  directly  the  operation  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacify  where  the 
Department  of  Justice  has  agreed  to 
represent  such  employee,  for  example  in 
defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 
individual,  disclosures  may  be  made  to 
the  Department  of  Justice  to  enable  the 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure 
is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  electronic 
folders,  on  magnetic  tape,  and/or  disks. 

RETRIEVABIUTY: 

Retrieval  will  be  by  use  of  personal 
identifiers,  including  a  unique  identifier 
assigned  by  the  Data  Bank. 

SAFEGUARDS: 

1.  Authorized  Users:  Access  to  records 
is  limited  to  designated  employees  of 
the  Contractor  and  to  designated  HRSA 
staff.  The  Data  Bank  Project  Director  and 
Manager  of  Operations  are  among  the 
Contractor's  employees  who  are 
authorized  users.  The  Contracting 
Officer's  Technical  Representative 
(COTR)  and  AIS  Security  Officer  are 
among  the  HRSA  staff  who  are 
authorized  users.  Both  HRSA  and  the 
contractor  maintain  lists  of  authorized 
users. 

2.  Physical  Safeguards:  Magnetic 
tapes,  disks,  computer  equipment,  and 
hard  copy  files  are  stored  in  areas  where 
fire  and  environmental  safety  codes  are 
strictly  enforced.  All  automated  and 
nonautomated  doomients  are  protected 
on  a  24-hour  basis.  Perimeter  security 
includes  intrusion  alarms,  random 
guard  patrols,  monitors,  key/passcard/ 
combination  controls,  receptionist 
controlled  area,  and  reception  alarm 
button. 


3.  Procedural  and  Technical 
Safeguards:  A  password  is  required  to 
access  the  system,  and  additional 
identification  numbers  and  passwords, 
to  limit  access  to  data  to  only  authorized 
users.  All  users  of  personal  information, 
in  connection  with  the  performance  of 
their  jobs,  protect  information  &t>m 
public  view  and  from  unauthorized 
personnel  entering  an  unsupervised 
area.  All  authorized  users  will  sign  a 
nondisclosure  statement.  To  protect  the 
confidentiality  of  information  contained 
in  the  system,  when  a  person  leaves  or 
no  longer  has  authorized  duties,  the 
Security  Officer  deletes  his  or  her 
identification  number  and  password, 
retrieves  all-electronic  access  cards,  and 
changes  all  combinations  to  which  the 
departing  employee  had  access.  The 
system  automatically  logs  all  access  to 
data  resources. 

Access  to  records  is  limited  to  those 
authorized  personnel  trained  in 
accordance  with  the  Privacy  Act  and 
ADP  security  procedures.  The 
Contractor  is  required  to  assure  the 
confidentiality  safeguards  of  these 
records  and  to  comply  with  all 
provisions  of  the  Privacy  Act.  All 
mdividuals  who  have  access  to  these 
records  must  have  the  appropriate  ADP 
security  clearances.  Privacy  Act  and 
ADP  system  security  requirements  are 
included  in  the  contract  with  the  SRA 
Corporation.  In  addition,  the  Data  Bank 
Project  Officer  and  the  System  Manager 
oversee  compliance  with  these 
requirements.  HRSA  staff  who  are 
authorized  users  will  make  site  visits  to 
the  Contractor's  facilities  to  assure 
compliance  with  security  and  Privacy 
Act  requirements. 

The  safeguards  described  above  were 
established  in  accordance  with  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS  hf:  45-13  of  the  General 
Administration  Manual,  and  the  DHHS 
Information  Resources  Management 
Manual,  Part  6.  "ADP  Systems 
Security." 

RETENTION  AND  DISPOSAL: 

1.  Project  Director's  Subject  File — 
significant  documents  associated  with 
the  creation  and  maintenance  of  the 
Data  Bank,  such  as  essential  policy 
documents,  regulations,  and  handbooks. 

Authorized  disposition  is  permanent. 
Cut  off  superseded  materials  annually. 
Transfer  to  the  WNRC  in  5-year  blocks 
when  5  years  old.  Transfer  to  the 
National  Archives  5  years  thereafter. 
Annual  accumulation  is  less  than  one 
cubic  foot.  Amount  on  hand  is  less  than 
one  cubic  foot. 

2.  Source  Documents — reporting  and 
query  forms. 


Authorized  disposition  is  temporary. 
Destroy  hardcopy  forms  after  conversion 
to  microfilm  when  no  longer  needed  for 
administrative  purposes.  Dispose  of 
microfilm  and  diskettes  in  contractor 
office  space  when  no  longer  needed  to 
support  the  reconstruction  of,  or  serve 
as  a  backup  to,  the  Master  File, 
whichever  is  later. 

3.  Master  file  and  associated 
documentation. 

Authorized  disposition  is  not 
authorized.  Maintain  until  NARA  and 
HRSA  agree  on  a  disposition.  Data  may 
be  cut  off  annually.  As  the  data  and 
documentation  remain  unscheduled, 
maintenance  and  stoVage  procedures 
shall  conform  with  thd  provisions  laid 
out  in  36  CFR  1234.28. 

4.  General  administrative  records 
associated  writh  the  establishment  and   * 
maintenance  of  the  Data  Bank,  both  at 
the  contractor  and  at  HRSA. 

Authorized  disposition  is  temporary. 
Destroy  when  no  longer  needed  for 
administrative  purposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Quality 
Assurance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Room  8A-55. 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 

NOTIFICATION  PROCEDURES: 

An  individual  is  informed  when  a 
record  concerning  himself  or  herself  is 
entered  into  the  Data  Bank,  with  the 
exception  of  HCFA  exclusion  reports. 

Requests  by  mail:  Practitioners  may 
submit  a  "Request  for  Information 
Disclosure"  to  the  address  under  system 
location  for  any  report  on  themselves. 
The  request  must  contain  the  following: 
Name,  address,  date  of  birth,  gender. 
Social  Security  Number  (optional), 
professional  schools  and  years  of 
graduation,  and  the  professional 
license(s).  For  license,  include:  The 
license  number,  the  field  of  licensure, 
the  name  of  the  State  or  Territory  in 
which  the  Ucense  is  held,  and  I>ug 
Enforcement  Administration  registration 
numbers).  Practitioners  must  sign  and 
have  notarized  their  requests. 
Submitting  a  request  under  false 
pretenses  is  a  criminal  offense  subject 
to,  at  a  minimum,  a ^5,000  fine  under 
provisions  of  the  Privacy  Act,  and  to  a 
$10,000  fine  under  provisions  of  the 
Health  Care  Quality  Improvement  Act  of 
1986. 

Requests  in  person:  Due  to  security 
considerations,  the  Data  Bank  cannot 
accept  requests  in  person. 

Request  by  telephone:  Practitioners 
may  provide  all  of  the  identifying 
information  stated  above  to  the  Data 
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Bank  Helpline  operator.  Before  the  data 
request  is  fulfilled,  the  operator  will 
return  a  paper  copy  of  this  information 
for  verification,  signature  and 
notarization. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  will  receive  an  accounting  of 
disclosure  that  has  been  made  of  their 
records,  if  any. 

PROCEDURES  FOR  CONTESTING  RECORDS: 

The  E)ata  Bank  routinely  mails  a  copy 
of  any  report  filed  (other  than  those 
filed  by  HCFA)  in  it  to  the  subject 
individual.  Any  record  subject  may 
contest  the  accuracy  of  information  in 
the  Data  Bank  (except  information  filed 
by  HCFA)  concerning  himself  or  herself 
and  file  a  dispute.  To  dispute  the 
accuracy  of  the  information,  the 
individual  must  notify  the  Data  Bank 
by:  (1)  Identifying  the  record  involved; 
(2)  specifying  the  information  being 
contested;  (3)  stating  the  corrective 
action  sought  and  reason  for  requesting 
the  correcting;  and  (4)  submitting 
supporting  justification  and/or 
documentation  to  show  how  the  record 
is  inaccurate.  At  the  same  time,  the 
individual  must  notify  the  reporting 
entity,  in  writing. 

Additional  detail  on  the  process  of 
dispute  resolution  can  be  found  at  45 
CFR  part  60  under  §  60. 14  of  the  Data 
Bank  regulations. 

RECORD  SOURCE  CATEGORIES: 

Entities  that  have  submitted  records 
on  individuals  contained  in  the  system; 
insurance  companies  and  others  who 
have  made  payment  as  a  result  of  a 
malpractice  action  or  clciim;  State 
Medical  Boards;  State  Boards  of 
Dentistry;  State  Licensing  Boards; 
hospitals  and  other  health  care  entities 
as  defined  in  the  Act;  the  Drug 
Enforcement  Administration;  and 
Federal  entities  which  employ  health 
practitioners  or  which  have  authority  to 
sanction  such  practitioners  covered  by  a 
Federal  program. 

SYSTEMS  EXEMPTED  FROM  CERTAiN  PflOVIStONS 
OF  THE  ACT: 

None. 
(FR  Doc.  97-6591  Filed  >-14-97;  8:45  ami 
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National  Institutes  of  Health 

National  Heart,  Lung  and  Blood 
Institute,  Submission  of  0MB  Review; 
Comment  Request,  Evaluation  of  the 
NHLBI  Short-Term  Training  for 
Minority  Students  Program 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Heart,  Lung,  and  Blood  Institute 
(NHLBI),  the  National  Institutes  of 
Health  (NIH)  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  a 
request  to  review  and  approve  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register,  Vol.  61,  No.  207,  p.  55159,  on 
Thursday,  October  24,  1996,  and 
allowed  60  days  for  public  comment. 
The  purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment. 
The  National  Institutes  of  Health  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

PROPOSED  COLLECTION:  Title:  Evaluation 
of  the  NHLBI  Short-Term  Training  for 
Minority  Students  Program.  Type  of 
Information  Collection  Request:  New. 
Need  and  use  of  Information  Collection: 
When  the  short-term  training  program 
was  implemented,  applicants  were 
provided  broad  guidance  that  enabled 
them  to  structure  their  program  in  the 
manner  they  deemed  most  likely  to 
accomplish  the  program  objectives.  The 
proposed  evaluation  will  assess  the 
effectiveness  of  the  short-term  training 
program  in  meeting  its  objectives.  The 
results  of  the  evaluation  will  be  used  to 
modify  the  program  and  the  program 
announcement  to  ensure  that  all 
elements  identified  as  contributing  to 
the  success  of  a  program  are  part  of  all 
future  short-term  training  programs 
supported  by  the  Institute.  Frequency  of 
Response:  One-time  only.  Affected 
Public:  Individuals  or  households;  not 
for  profit  institutions;  business  or  other 
for  profit.  Type  of  Respondents: 
Undergraduate  and  graduate  students, 
research  faculty,  and  mentors.  The 
annual  reporting  burden  is  as  follows: 
Estimated  Number  of  Respondents: 
2,725;  Estimated  Number  of  Responses 
Per  Respondent:  1 ;  Average  Burden 
Hours  Per  Response:  Training  grant 
director — 1.00  hour,  research  faculty — 
0.334  hours,  accepted  students — 0.5 
hours,  nonaccepted  students — 0.334 
hours:  and  applicant  and  trainee  data 


collection  form — 1.50;  and  Estimated 
Total  Annual  Burden  House  Requested: 
1,210.  The  annualized  cost  to 
respondents  is  estimated  at:  $18,248. 
There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimated  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a.  copy  of  the  data  collection 
plans  and  instruments,  contact:  Ms. 
Suzanne  Anthony,  Project  Clearance 
Liaison,  Management  Policy  and 
Administrative  Service  Branch,  NHLBI, 
NIH,  31  Center  Drive.  Room  5A10,  MSC 
2490,  Bethesda,  Maryland  20892,  or  call 
non-toll-free  number  (301)  496-9737  or 
E-mail  your  request,  including  your 
address  to:<Anthonys®nih.gov>. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  April  16. 1997. 

Dated:  March  7. 1997. 
Sheila  Merritt. 
Executive  Officer.  NHLBI. 
|FR  Doc.  97-6635  Filed  3-14-97;  8:45  am| 
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Submission  for  OMB  Review; 
Comment  Request;  "Alcoholism 
Prevalence  and  Gene/Environment 
Interactions  in  Native  American  Tribes 
(a  10  Tribe  Study) "  and  "A  Native 
American  TritM  With  Low  Alcoholism 
Prevalence:  Transmission  Analysis, 
Linkage  Analysis  and  Gene/ 
Environment  Interactions  (a)  1  Tribe 
Study)" 

SUMMARY:  Under  the  provisions  of 
Section  3506(C)(2)(a)  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA).  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  in  the  Federal  Register 
on  July  1. 1996,  and  allowed  60  days  for 
puhlic  comment.  There  were  no 
requests  for  additional  information 


about  this  data  collection  activity,  no 
public  comments  were  received.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment. 
The  NIH  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to.  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  June  30, 1999, 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Proposed  Collection 

Title:  "Alcoholism  Prevalence  and 
Gene/Environment  Interactions  in 
Native  American  Tribes  (a  10  tribe 
study)"  and  "A  Native  American  Tribe 
with  Low  Alcoholism  Prevalence: 
Transmission  Analysis,  Linkage 
Analysis  and  Gene/Environment 
Interactions  (a  1  tribe  study)".  Type  of 
Information  Collection  request:  NEW. 
Need  and  Use  of  Information  Collection: 
The  information  proposed  for  collection 
in  both  studies  will  be  used  by  the 


NIAAA  to  define  the  prevalence  in 
alcoholism  and  associated  problems  in 
tribes  in  which  the  rates  of  alcoholism 
have  been  reported  to  be  widely 
divergent.  Additional  information  will 
be  collected  on  severe  trauma  and 
stress,  alcohol  availability  and 
socioeconomic  factors  to  identify  how 
these  variables  interact  with  hereditary 
factors  in  the  development  of 
alcoholism  and  related  problems. 

Frequency  of  Response:  On  Occasion. 
Affected  Public:  Individuals.  Type  of 
Respondents:  Native  American  adults. 
Estimated  Number  of  Respondents: 
1100.  Estimated  Number  of  Responses 
per  Respondent:  1.  Average  Burden 
Hours  per  Response:  6.  And  Estimated 
Total  Annual  Burden  Hours  Requested: 
6600.  There  are  no  Capital  Costs  to  .. 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report 

The  annual  burden  estimates  are  as 
follows: 


Type  and  number  of  respondents 

Responses 

per 
respondient 

Total 
responses 

Hours 

Total  hours 

Clients: 

1  100 

1 

1.100 

6.0 

6.600 

Total  Number  of  Respondents:  3,300 
(1,100  per  year). 

Total  Number  of  Responses:  3,300 
(1.100  per  year). 

Totat  Hours:  19.800  (6.600  per  year). 

Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  is  necessary, 
including  whether  the  information  has 
practical  use;  (b)  ways  to  enhance  the 
clarity,  quality,  and  use  of  the 
information  to  be  collected;  (c)  the 
accuracy  of  the  agency  estimate  of 
burden  of  the  proposed  collection;  and 
(d)  ways  to  minimize  the  collection 
burden  of  the  respondents.  Send  written 
comments  to  Ms.  Ronni  Nelson, 
Laboratory  of  Neurogenetics.  Division  of 
Intramural  Clinical  and  Biological 
Research.  NIAAA.  NIH,  DANAC4  (Flow 
Labs),  12501  Washington  Ave., 
Rockville,  Maryland  20852. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Regulatory  Affairs.  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH. 


FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  contact  Ms. 
Ronni  Nelson,  Laboratory  of 
Neurogenetics,  Division  of  Intramural 
Clinical  and  Biological  Research 
(DICBR).  NIAAA.  DANAC4  (Flow  Ubs). 
12501  Washington  Ave.,  Rockville. 
Maryland  20852.  or  call  non-toll-free 
number  (301)  443-5781. 
COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  April  16. 1997. 

Dated:  Marcli  10, 1997. 
Martin  K.  Trusty, 
Executive  Officer,  NIAAA. 
(FR  Doc.  97-6637  Filed  3-14-97;  8:45  am] 
BILUHG  C0D6  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute 

SUMMARY:  The  National  Institutes  of 
Health  is  seeking  Cooperative  Research 
and  Development  Agreement  (CRADA) 
partners  for  the  future  development  and 
commercialization  of  Active 
Transglutaminase  I. 

To  speed  the  research  and 
development  of  this  compound,  the 
National  Institutes  of  Health  is  seeking 
a  CRADA  partner,  in  accordance  with 


the  Federal  Technology  Transfer  Act  of 
1986, 15  U'.S.C.  3710(a)(b),  with 
capabilities  to  produce  high  grade 
quantities  of  the  enzyme  for  further 
characterization  and  research  in 
accordance  with  the  regulations 
governing  the  transfer  of  Government- 
developed  agents.  Any  proposals  to 
produce  and  develop  active 
Transglutaminase  I  will  be  considered. 
ADDRESSES:  CRADA  proposals  and 
questions  about  this  opportunity  should 
be  addressed  to:  Ms.  Sue  Patow, 
Technology  Transfer,  NHLBI,  Building 
31,  Room  1B30,  Bethesda,  MD  20892 
(301-402-5579)  or  E-mail  proposals  and 
questions  to:  <PatowS@nih.  gov>. 
SUPPlfMENTARY  INFORMATION:  A  supply 
of  active  human  transnutaminase  I 
enzyme  (TGl)  for  therapeutic  research  is 
required.  For  this  purpose  a  suitable 
protein  expression  system  should  be 
available  (mammalian,  insect  or 
microorganism)  which  will  utilize  DNA 
we  provide  that  codes  for  TGl. 
production  of  5  mg  or  more  TGl  protein 
may  be  required  for  sufficient  enzyme 
activity,  but  the  exact  quantity  emd 
frequency  of  supply  will  depend  on  the 
stability  and  activity  of  the  product. 
Minimally  purified  TGl  enzyme  will  be 
accepted  for  initial  tests,  but  more 
purified  enzyme  may  subsequently  be 
required.  The  exact  form  of  the  TGl 
enzyme  to  be  supplied  will  depend  on 
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the  capabilities  of  the  expression 
system.  Synthesis  of  native'  full-size 
enzyme  (92  kl>a)  will  have  highest 
priority.  Alternatively,  a  truncated  TGl 
with  high  activity  and  stability  may  be 
tested  (65  kDa).  A  standard 
transglutaminase  activity  assay  will  be 
used  by  the  contractor  to  determine  TGl 
activity,  and  assess  stability  and  optimal 
storage  conditions. 

This  CRAOA  aims  include  the  rapid 
development  of  a  supply  of  active 
human  Transglutaminase  I  enzyme  for 
further  characterization  and  research, 
publication  of  research  results  and 
possible  exploitation  of  commercial 
opportunities.  The  CRADA  partner(s) 
will  enjoy  rights  of  first  negotiation  for 
licensing  Government  rights  to  any 
inventions  arising  under  the  agreement. 

The  role  of  the  NIAMS  in  this  CRADA 
will  be  as  follows: 

(1)  Provide  the  Collaborators)  with 
samples  of  the  clone  gene  DNA; 

(2)  Perform  initial  tests  on 
Collaborator  produced  test  enzyme  for 
activity  and  function;  and 

(3)  Provide  expertise  in  optimizing 
commercial  development  of  this 
compound  to  produce  the  most  useful 
product. 

The  role  of  the  Collaborator  will  be  as 
follows: 

(1)  Produce  high  quality 
Transglutaminase  I  in  sufficient 
quantities  for  research  studies; 

(2)  Perform  initial  testing  of 
Transglutaminase  I  for  purity;  and 

(3)  Develop  method(s)  to  produce 
large  quantities  of  Transglutaminase  I 
for  commercial  distribution. 

Selection  criteria  for  choosing  the 
CRADA  partners)  will  include  but  not 
be  limited  to: 

(1)  Ability  to  produce  high  quality 
Transglutaminase  I  in  large  quantities 
for  research  and  evaluation; 

(2)  The  level  of  flnancial  support  the 
Collaborator  will  supply  for  the  CRADA 
related  Government  activities; 

(3)  A  willingness  to  cooperate  with 
the  NIAMS  in  the  publication  of 
research  results; 

(4)  An  agreement  to  be  bound  by 
DHHS  rxiles  involving  human  subjects, 
patent  rights,  and  ethical  treatment  of 
animals;  and 

(5)  Agreement  with  provisions  for 
equitable  distribution  of  patent  rights  to 
any  inventions  developed  under  the 
CRADA(s). 

Generally,  the  rights  of  ownership  are 
retained  by  the  organization  which  is 
the  employer  of  the  inventor  with,  ( 1 )  an 
irrevocable,  non-exclusive,  royalty-free 
license  to  the  Government  (when  a 
company  employee  is  sole  inventor)  or 
(2)  an  option  to  negotiate  an  exclusive 
or  non-exclusive  license  to  the  company 


on  terms  that  are  appropriate  (when  the 
Government  employee  is  the  sole 
inventor). 

Dated:  March  4.  1997. 
Sheila  E.  Merritt, 
ExecuUve  Officer.  NHLBI. 
(FR  Doc.  97-6634  Filed  3-14-97;  8:45  am] 

BILUNG  COOE  414(M>1-«i 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meetings. 

Name  of  SEP:  Modeling  DNA  Diversity  in 
Cardiovascular  Health/Disease. 

Date:  March  26-27.  1997. 

Time:  7:30  p.m. 

Place:  Holiday  Inn,  Goithersburg,  *2 
Montgomery  Village  Avenue,  Caithersburg, 
Maryland  20879. 

Contact  Person:  Anthony  M.  Coelho.  jr., 
Ph.D.,  Two  Rockledge  Center.  Room  7194, 
6701  Rockledge  Drive.  B«thesda,  MD  20892- 
7924.  (301)  435-0299. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  this  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  Homocyst(E)inemia  and 
Atherosclerosis. 

Date:  April  10-11.  1997. 

Time:  8:00  p.m. 

Place:  Ramada,  1775  Rockville  Pike, 
Rockville.  Maryland  20852. 

Contact  Person:  Eric  H.  Brown,  Ph.D..  Two 
Rockledge  Center.  Room  7204,  6701 
Rockledge  Drive.  Bethesda.  MD  20892-7924, 
(301)435-0299. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b<c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93  838.  Lung  DiaeasM 
Research:  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  March  12,  1997. 
UVerne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
|FR  Doc.  97-6630  Filed  3-14-97;  8:45  ami 
aajjNQ  cooc  4i4o-oi-ii 


National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
advisory  committee  meeting  of  the 
National  Institute  of  General  Medical 
Sciences: 

Committee  Name:  Biomedical  Research  & 
Research  Training  Subcommittee-A. 

Dote:  March  12.  1997. 

Time:  8:00  a.m.  until  6:00  p.m. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Pennsylvania  Room, 
Bethesda.  Maryland  20814. 

Contact  Person:  Carole  H.  Latker.  Ph.D.. 
Office  of  Scientific  Review,  Scientific  Review 
Administrator.  NIGMS.  45  Center  Drive. 
Room  1AS-19C.  Bethesda,  MD  20892-6200, 
301-594-2848. 

Purpose:  To  review  institutional  research 
training  grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b{c)(4)  and  552b{c)(6),  Title  5  U.S.C. 
Applications  and  the  discussions  of  these 
could  reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.821.  Biophysics  and 
Physiological  Sciences:  93.859, 
Pharmacological  Sciences:  93.862.  Genetics 
Research;  93.863.  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  (MARCI;  and 
93.375.  Minority  Biomedical  Research 
Support  IMBRSI) 

Dated:  March  12.  1997. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer,  NTH. 
IFR  Doc  97-6626  Filed  3-14-97;  8:45  am] 
BIUJNQ  COK  414»-01-M 


National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Gene  Therapy  for 
Epidermolysis  Bullosa. 

Date:  April  4.  1997. 

Time:  8:30  a.m. -adjournment 

Place:  Holiday  Inn  Bethesda,  81 20 
Wisconsin  Avenue,  BeUMsda.  Maryland 
20B14. 
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Contact  Person:  Tommy  L.  Broadwater, 
Ph.D.,  Chief,  Grants  Review  Branch,  Natcher 
Building.  45  Center  Drive,  Rm  5AS-25U, 
Bethesda,  Maryland  20892-6500,  Telephone: 
301-594-4952. 

Purpose/ Agenda:  To  evaluate  and  review  a 
research  grant  application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C.  The 
discussion  of  this  application  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  application,  the 
disclosiue  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.846,  Project  Grants  in 
Arthritis,  Musculoskeletal  and  Sldn  Diseases 
Research],  National  Institutes  of  Health, 
HHS) 

Dated:  March  12.  1997. 
UVerne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-6627  Filed  }-14-97;  8:45  am] 
■ajJNQ  cooc  414a-«1-M 


National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Comimittee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  General  Medical 
Sciences  meeting: 

Committee  Name:  Minority  Program 
Review  Committee,  MARC,  Minority  Access 
to  Research,  Careers  Sub-Committee. 

Date:  April  4,  1997. 

Time:  8:30  a.m.  ^-adjournment. 

Place:  Natcher  Conference  Center,  45 
Center  Drive — Conference  Room  A.  Bethesda, 
MD  20892-6200. 

Contact  Person:  Richard  L  Martinez.  Ph.D., 
Scientific  Review  Administrator.  NIGMS,  45 
Center  Drive,  Room  1AS-19G.  Bethesda,  MD 
20892-6200,  301-594-2849. 

Purpose:  To  review  institutional  research 
training  grant  applications. 

This  meeting  will  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(cK6).  Title  5,  U.S.C 
Applicatioiu  and  the  discussions  of  these 
could  reveal  confidential  trade  secrets  or 
commercial  property  such  as  p>atentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  imwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821.  Biophysics  and 
Physiological  Sciences;  93.859. 
Pharmacological  Sciences;  93.862.  Genetics 
Research:  93.863.  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880.  Minority 
Access  Research  Careers  (MARCI;  and 
93.375.  Minority  Biomedical  Research 
Support  IMBRS]) 


Dated:  March  12, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-6628  Filed  3-14-97;  8:45  am] 
BaUNO  COOE  4140-01-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  IMeeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meetings: 

Name  of  SEP:  Chronic  Intestinal 
Inflammation — Mechanisms  and  Effscts. 

Dote:  April  8. 1997. 

Time:  IKW  p.m. 

Phce:  Room  6as-37B,  Natcher  Building, 
NIH  (Telephone  ConfBfence  Call). 

Contact  Person:  Dan  E.  Matsumoto,  Ph.D., 
Scientific  Review  Administrator.  Natcher 
Building,  Room  6as-37B,  National  Institutes 
of  Health,  Bethesda.  Maryland  20892-6600. 
Phone:  (301)  594-8894. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Organ  Transplantation  in 
Animals  and  Man. 

Date:  April  »-ll,  1997. 

Time:  7:30  p.m. 

Place:  Radiason  Hotel  Metiodome, 
Minneapolis.  Minnesota. 

Contact  Person:  Francisco  O.  Calvo,  PhJ)., 
Chief,  Special  Emphasis  Panel  Section. 
Review  Branch,  DEA,  NIIH)K,  Natcher 
Building.  Room  6as-37E,  National  Institutes 
of  Health,  Bethesda.  Maryland  20892-6600. 
Phone:  (301)  594-8897. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Pathology  of  Urolithiasis. 

Date:  April  9-11,  1997. 

Time:  7:30  p.m. 

Place:  University  of  Florida,  Gainesville. 
Florida  32610. 

Contact  Person:  lj»lc«hmannn  Sankaran. 
Ph.D.,  Scientific  Review  Administrator, 
Natcher  Building,  Room  6a»-25F,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892-6600,  (301)  594-7799. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  «vill  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  piersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosiue 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  |>ersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849.  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 


Dated:  March  12, 1997. 
UVerne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-6629  Filed  3-14-97;  8:45  am) 
nUMQ  COOE  4140-01-M 


National  Institute  of  Mental  Heami; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emi^iasis  PaneL 

Z>ate:  March  17. 1997. 

Time:  2:30  p.m. 

Place:  Parklawn,  Room  90-18,  5600 
Fisheis  Lane,  Rockville.  MD  20857. 

Contact  Person:  Gloria  B.  Levin.  Paiklawn. 
Room  9C-18.  5600  Fishers  Lane,  Rockville. 
MD  20657,  Telephone:  301,  443-1367. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cK4)  and  552b(cK6)  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secTBts  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  %irith  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242. 93.281, 93.282) 

Dated:  March  12. 1997. 
UVerae  Y.  SMi^fieid, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-6631  Filed  3-14-97;  8:45  am] 
■LUNQ  COOC  4140-0t-l( 


National  Institute  of  Mental  Health: 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote:  April  1,  1997. 

Time:  10  a.m. 

Phce:  Key  Bridge  Marriott.  1401  Lee 
Highway,  Arlington,  VA  22209. 

Contact  Person:  Michael  D.  Hirsch, 
Parldawn,  Room  9-101.  5600  Fishers  Lane. 
Rockville,  MD  20857,  Telephone:  301, 443- 
3936. 
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Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  2.  1997. 

Time:  1  p.m. 

Place:  Parklawn.  Room  9-101,  5600 
Fishers  Lane.  Ruckville.  MD  20857. 

Contact  Person:  Shirley  H.  Maltz. 
Parklawn.  Room  9-101.  5600  Fishers  Lane, 
Rockville.  MD  20857.  Telephone:  301,  443- 
3936. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93.281.  93.282] 

Dated:  March  12.  1997. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  97-6632  Filed  3-14-97;  8:45  am| 

BILUNG  COOe  4140-01-M 


National  Institute  on  Drug  Abuse; 
Notice  of  Closed  IMeeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  on  Drug  Abuse 
(NIDA)  Special  Emphasis  Panel 
meeting: 

Purpose  of  Agenda:  To  evaluate  and  review 
contract  proposals. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel. 

Date:  Match  19.  1997. 

Time:  9:00  a.m. 

Place:  Hyatt  Arlington.  1325  Wilson 
Boulevard.  Arlington.  VA. 

Contact  Person:  Mr.  Eric  Zatman,  Contract 
Review  Specialist,  OfTice  of  Extramural 
Program  Review.  National  Institute  on  Drug 
Abuse.  5600  Fishers  Lane.  Room  10-42. 
Telephone  (301)  443-1644. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  liming  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  provisions  set  forth  in  sees.  552b(c)(4) 
and  552b(c)(6).  Title  5.  U.S.C.  The 
applications  and/or  proposals  and  the 
discussioni  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Qomestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 


Scientist  Development.  Research  Scientist 
Development,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training:  93.279,  Drug  Abuse  Research 
Programs.  National  Institutes  uf  Health) 

Dated:  March  12.  1997. 
UVeme  Y.  Stringfieid. 
Committee  Management  Officer,  NIH. 
|FR  Doc.  97-6633  Filed  3-14-97;  8:45  ami 

BILUNG  COOE  4140-01-M 


National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  1),  notice 
is  hereby  given  of  the  following 
National  Institute  on  Aging  Special 
Emphasis  Panel  meetings: 

Name  of  SEP:  Discovery  of  Novel  Drugs  to 
Alzheimer's  Disease  (Teleconference). 

Date  of  Meeting:  March  25,  1997. 

Time  ofMeeting:  2:00  p.m.  to  adjournment. 

Place  ofMeeting:  Gateway  Building.  5th 
Floor  Conference  Room.  7201  Wisconsin 
Avenue.  Bethesda,  Maryland  20892. 

Purpose/Agenda:  Review  of  program 
project  grant  application. 

Contact  Person:  Dr.  Maria  Mannarino, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892-9205, 
(301)49&-9666. 

Name  of  SEP:  Minority  Dissertation  Ad 
Hoc  Review  Group  B — Biqiogy  &  Geriatrics 
(Teleconference). 

Date  ofMeeting:  March  27,  1997. 

Time  ofMeeting:  1:00  p.m.  to  adjournment. 

Place  ofMeeting:  Gateway  Building.  7201 
Wisconsin  Avenue,  Suite  2C212.  Bethesda, 
Maryland  20892. 

Purpose/Agenda:  To  review  minority 
dissertation  applications. 

Contact  Person:  Dr.  Paul  Lenz,  Scientific 
Review  Administrator,  Gateway  Building, 
Room  2C212.  National  Institutes  of  Health. 
Bethesda.  Maryland  20892-9205,  (301)  496- 
9666. 

Name  of  SEP:  QTL  Analysis  of  Age-Related 
Phenotypes. 

Date  ofMeeting:  April  3,  1997. 

Time  ofMeeting:  1:00  p.m.  to  adjournment. 

Place  ofMeeting:  Autoport  Motel.  1405 
Atherton  Street.  State  College.  Pennsylvania. 

Purpose/ Agenda:  To  review  a  program 
project  application. 

Contact  Person:  Dr.  James  Harwood. 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892-9205, 
(301)  496-9666. 

Name  of  SEP:  Minority  Dissertation  Ad 
Hoc  Review  Group  A — Sociology  &  Behavior 
(Teleconference). 

Date  ofMeeting:  April  9.  1997. 

Time  ofMeeting:  1:30  p.m.  to  adjournment. 

Place  ofMeeting:  Gateway  Building,  Suite 
2C212.  7201  Wisconsin  Avenue,  Bethesda, 
Maryland  20892. 

Purpose/ Agenda:  To  review  a  variety  of 
minority  dissertation  applications. 


Contact  Person:  Dr.  Paul  Lenz,  Scientific 
Review  Administrator,  Gateway  Building, 
Room  2C212.  National  Institutes  of  Health. 
Bethesda,  Maryland  20892-9205,  (301)  496- 
9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
application  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  fiersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health) 

Dated:  March  10.  1997. 
LaVeme  Y.  SU-ingfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  9>-6639  Filed  3-14-97;  8:45  am) 
BUXING  COOE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  20.  1997. 

Time:  10:00  a.m. 

Place:  NIH,  Rockledge  2  Room  6166. 
Telephone  Conference. 

Contact  Person:  Dr.  Abubakar  Shaikh. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  6166,  Bethesda, 
Maryland  28892.  (301)  435-1042. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  24, 1997. 

Time:  11:00  a.m. 

Place:  NIH.  Rockledge  2.  Room  5122. 
Telephone  Conference. 

Contact  Person:  Dr.  Michael  Lang. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5122.  Bethesda. 
Maryland  20892.  (301)  435-1265. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  26,  1997. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  5122. 
Telephone  Conference. 

Contact  Person:  Dr.  Michael  Lang. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5122.  Bethesda, 
Maryland  20892,  (301)  435-1265. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 


Date:  March  27, 1997. 

Time:  1:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4168. 
Telephone  Conference. 

Contact  Person:  Dr.  John  Bowers.  Scientific 
Review  Administrator.  6701  Rockledge  Drive. 
Room  4168.  Bethesda.  Maryland  20892.  (301) 
43&-1725. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  2. 1997. 

Ti'ine:  10:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  4136, 
Telephone  Conference. 

Contact  Person:  Dr.  Gordon  Johnson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4136,  Bethesda. 
Maryland  20892.  (301)  435-1212. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  3. 1997. 

Time:  9:30  a.m. 

Place:  NIH.  Rockledge  2.  Room  5216. 
Telephone  Conference. 

Contact  Person:  Dr.  Nancy  Shinowara. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5216,  Bethesda, 
Maryland  20892,  (301)  435-1173. 

Name  of  SEP:  Clinical  Sciences. 

Date.April  11.1997. 

Time:  2:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  4100. 
Telephone  Conference. 

Contact  Person:  Dr.  Jeanne  N.  Ketley. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4100,  Bethesda, 
Maryland  20892,  (301)  435-1789. 

Propose/ Agenda:  To  Review  Small 
Business  Iiuiovation  Research. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  14, 1997. 

Time:  2:30  p.m. 

Place:  Holiday  Inn.  Qhevy  Chase, 
Maryland. 

Contact  Person:  Dr.  Gilbert  Meier. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4200,  Bethesda, 
Maryland  20892,  (301)  435-1219. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  March  26. 1997. 

Time:  IKM)  p.m. 

Place:  NIH.  Rockledge  2.  Room  4168. 
Telephone  Conference. 

Contact  Person:  Dr.  John  Bowers.  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4168,  Bethesda,  Maryland  20892,  (301) 
435-1725. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proftosals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337.  93.393- 


93.396.  93.837-93.844.  93.846-93.878. 
93.892.  93.893,  National  Institutes  of  Health. 
HHS) 

bated:  March  10.  1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-6638  Filed  3-14-97;  8:45  am) 
BRJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DodcM  No.  FR-4200-N-41] 

Notica  of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACnON:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  The  due  date  for  comments  is: 
March  24, 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  HUD  Desk 
Officer,  Officer  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest.  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the 
documents  submitted  to  OMB  may  be 
obtained  from  Ms.  Weaver. 
SUPPI.EMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB.  for 
emergency  processing,  an  information 
collection  package  to  the  Community 
Renaissance  Fellows  Program  (CRFP). 

The  CRFP,  in  concert  with 
foundations,  will  promote  graduate 
programs  or  fellowships  for 
comprehensive  community  building 
approaches.  To  meet  this  pressing  need 
and  to  shape  a  new  generation  of 
visionary,  highly  competent  commiuaity 
building  urban  professionals.  HUD  will 
provide  approximately  $3.45  million  for 
this  program — $3.0  millions  for  the 
Fellows'  stipends  and  $450,000  for  their 
education. 


HUD  has  committed  to  funding 
approximately  20  CRF  to  work  with 
selected  public  housing  developments 
and  their  residents  to  turn  these 
developments  into  communities  of 
opportunity.  HUD  is  now  looking  for 
potential  partners  with  a  stake  in  urban 
neighborhoods  to  join  in  this  innovative 
program  and  provide  funding  for  an 
additional  20  Fellows  to  work  with 
community-based  organizations  on 
comprehensive  neighborhood 
revitalization  projects. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information  to  OMB  for  emergency 
review,  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35), 
with  approval  being  sought  by  March 
17, 1997. 

A  description  of  the  respondents,  and 
the  proposed  frequency  of  the  response 
to  the  collection  of  information  are 
listed  below: 

(1)  For  CRFP,  respondents  will  be 
individuals. 

(2)  For  CRFP  the  estimated  number  of 
respondents  is  20. 

(3)  The  estimate  of  the  total  reporting 
burden  that  will  result  from  the 
collection  of  information  is  as  follows: 
Number  of  Respondents:  20 

Total  Burden  Hours:  66  (d  3  hrs.  per 
response) 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  March  10. 1997. 
David  S.  Criaty. 

Director,  IRM  Policy  and  Management 
Division. 

|FR  Doa  97-6660  Filed  3-14-97;  8:45  am] 
BILLMGCOOE  4210-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  application. 

The  following  applicant  has  applied 
for  an  amendment  to  her  permit  to 
conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.). 

PRT-801463,  Amendment  f  2 

Applicant:  Tamara  Ross.  Ames.  Iowa. 

The  applicant  requests  an  amended 
permit  to  take  (collect)  Iowa  Plei8tocene_ 
snails  [Discus  macclintockii)  in  Jo 
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Davies  County,  Illinois.  Expansion  of 
the  scope  of  Ms.  Ross's  permit  is 
proposed  for  genetic  research  for  the 
purpose  of  survival  and  enhancement  of 
the  species  in  the  wild. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Ecological  Services  Operations,  1 
Federal  Drive,  Fort  Snelling,  Minnesota 
55111-4056.  and  must  be  received 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Ecological  Services 
Operations,  1  Federal  Drive,  Fort 
Snelling,  Minnesota  55111-4056. 
Telephone:  (612/725-3536  x250);  FAX: 
(612/725-3526).  i 

Dated:  March  11.  1997. 

Mattliias  A.  KeTBchbamn, 

Acting  Assistant  Regional  Director.  IL.  IN, 
MO  (Ecological  Seivices).  Region  3.  Fort 
Stielling,  Minnesota. 

[FR  Doc.  97-6657  Filed  3-14-97;  8:45  ami 
BNJJNGCOOE  4910-66-P 


Atlantic  Coastal  Fisheries  Cooperative 
Management  Act;  Meeting 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  and  the  National  Marine 
Fisheries  Service  will  hold  a  joint 
meeting  to  discuss  coordination  of 
activities  that  support  Atlantic  States 
Marine  Fisheries  Commission  coastal 
fisheries  management  plans  under  the 
Atlantic  Coastal  Fisheries  Coo(>erative 
Management  Act  and  the  Atlantic 
Striped  Bass  Conservation  Act. 
DATES:  The  meeting  will  be  held  on 
April  9. 1997, 10.00  a.m.  to  3:00  p.m. 
and  is  open  to  the  public. 
ADDRESSES:  The  meeUng  will  be  held  at 
the  U.S.  Fish  and  Wildlife  Service, 
Room  200AB,  4401  N.  Fairfax  Drive, 
Arlington,  VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Perra,  National  Marine  Fisheries 
Service,  at  (301)  427-2014. 
SUPPt-EMENTARY  INFORMATION:  This 
meeting  is  being  held  pursuant  to  Public 
Law  103-206.  as  amended,  and  Public 
Law  8»-304,  as  amended.  Minutes  of 
the  meetings  will  be  maintained  by  the 
U.S.  Fish  and  Wildlife  Service,  Room 
840.  4401  North  Fairfax  Drive. 


Arlington,  Virginia  22203  and  the 
National  Marine  Fisheries  Service.  FX2. 
8484  Georgia  Ave.,  Suite  425,  Silver 
Spring.  MD  20910.  and  will  be  available 
for  public  inspection  during  regular 
business  hours,  Monday  through  Friday 
within  30  days  following  the  meeting. 

Dated:  March  10,  1997. 
Gary  Edwards, 

Co-Chair.  Atlantic  Coastal  Fisheries 
Cooperative  Management  Act  Coordination 
Committee,  Assistant  Director — Fisheries. 
(FR  Doc.  97-6608  Filed  3-14-97;  8:45  ami 

BILLING  COOC  4310-S5-M 


Bureau  of  Land  Management 

[NM-fl1 0-07-1 020-00] 

New  Mexico  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  council  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.C. 
Appendix  1,  The  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM),  announces  a  meeting  of  the  New 
Mexico  Resource  Advisory  Council 
(RAC).  The  meeting  will  be  held  on 
April  24  and  25, 1997  at  the  New 
Mexico  Activities  Association  building, 
6600  Palomas  Av  NE.  Albuquerque, 
NM.  This  location  is  near  the  Amberley 
Suites  Hotel  in  Albuquerque,  NM. 

The  agenda  for  the  RAC  meeting  will 
include  agreement  on  the  meeting 
agenda,  any  RAC  comments  on  the  draft 
summary  minutes  of  the  last  RAC 
meeting  of  January  9  and  10,  1997  in 
Albuquerque,  NM.,  an  update  and 
discussion  on  the  status  of  the  Resource 
Management  Plan  Amendment/ 
Environmental  Impact  Statement  for  the 
RAC  Standards  for  Rangeland  Health 
and  Guidelines  for  Livestock  Grazing, 
and  discussions  by  the  RAC  on  off  road 
vehicle  use  and  access  to  BLM  lands 
and  other  items  appropriate  for  RAC 
discussion.  The  meeting  will  begin  on 
April  24,  1997  at  8:00  a.m.  The  meeting 
is  open  to  the  public.  The  time  for  the 
public  to  address  the  RAC  is  on 
Thursday,  April  24,  1997,  from  3:00 
p.m.  to  5:00  p.m.  The  RAC  may  reduce 
or  extend  the  end  time  of  5:00  p.m. 
depending  on  the  number  of  people 
wishing  to  address  the  RAC.  The  length 
of  time  available  for  each  person  to 
address  the  RAC  will  be  established  at 
the  start  of  the  public  comment  period 
and  will  depend  on  how  many  people 
there  are  that  wish  to  address  the  RAC. 


At  the  completion  of  the  public 
comments  the  RAC  may  continue 
discussion  on  its  Agenda  items.  The 
meeting  on  April  25,  1997,  will  be  irom 
8:00  a.m.  to  4:00  p.m.  The  end  time  of 
4:00  p.m.  for  the  meeting  may  be 
changed  depending  on  the  work 
remaining  for  the  RAC. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Armstrong.  New  Mexico  State  Office, 
Planning  and  Policy  Team,  Bureau  of 
Land  Management,  1474  Rodeo  Road, 
P.O.  Box  27115,  Santa  Fe,  New  Mexico 
87502-0115,  telephone  (505)  438-7436. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Resource  Advisory 
Council  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM.  on  a  variety 
of  planning  and  management  issues 
associated  with  the  management  of 
public  lands.  The  Council's 
responsibilities  include  providing 
advice  on  long-range  planning, 
establishing  resource  management 
priorities  and  assisting  the  BLM  to 
identify  State  and  regional  standards  for 
rangeland  health  and  guidelines  for 
grazing  management. 

Dated:  March  10,  1997. 
WiUiam  C  Calkins. 

State  Director. 

[FR  Doc.  97-6538  Filed  3-14-97;  8:45  ami 
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[¥1-821-07-1320-01] 

Qualification  for  Category  5  Royalty 
Rate  Reduction  In  Designated  Areas  of 
Fort  Union  Federal  Coal  Production 
Region 

AGENCY:  Bureau  of  Land  Management. 
Montana  State  Office,  Interior. 
ACTION:  Notice  of  Qualification  for 
Category  5  Royalty  Rate  Reduction 
Region;  Establishment  of  Competitive 
Royalty  Rate;  and  Acceptance  of 
Applications  for  Consideration  for 
Royalty  Relief:  McLean,  Mercer,  and 
Oliver  Counties,  North  Dakota,  and 
Richland  County,  Montana. 

SUMMARY:  This  notice  is  issued  for  the 
purpose  of  announcing:  (1)  The 
determination  that  the  Counties  of 
McLean,  Mercer,  and  Oliver.  North 
Dakota,  and  Richland  County.  Montana, 
within  the  Fort  Union  Federal  Coal 
Production  Region,  continue  to  meet  the 
criteria  to  qualify  for  royalty  rate 
differentials  under  Category  5  of  the 
Royalty  Rate  Reduction  guidelines 
published  February  27,  1990  (55  FR 
6841),  and  clarified  May  2,  1990  (55  FR 
18401);  (2)  Establishment  of  the 
Category  5  royalty  rate  at  2.6  percent  for 
the  Counties  of  McLean,  Mercer,  and 
Oliver.  North  Dakota,  and  Richland 


County,  Montana;  and  (3)  That 
applications  will  be  accepted  by  the 
Bureau  of  Land  Management.  Montana 
State  Office,  for  consideration  for 
royalty  relief  for  these  areas  effective 
upon  publication  of  this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  D.  Heuscher,  Chief,  Branch  of 
Solid  Minerals,  telephone  406-255- 
2816.  Montana  State  Office.  Bureau  of 
Land  Management.  P.O.  Box  36800. 
Billings,  Montana  59107-6800. 

SUPPLEMENTARY  INFORMATION:  The  "Fort 
Union  Region  Category  5  Royalty 
Reduction  Study"  requested  by  the  State 
Director,  Montana  State  Office,  Bureau 
of  Land  Management,  was  completed  by 
the  Northwest  Regional  Evaluation 
Team  of  the  Bureau  of  Land 
Management  of  the  Department  of  the 
Interior  in  1991.  The  geographic  area 
qualification  and  the  establishment  of 
the  competitive  royalty  rate  under 
Category  5  of  the  "Royalty  Rate 
Reduction  Guidelines  for  the  Solid 
Leasable  Minerals"  have  been  reviewed, 
and  are  the  basis  for  the  following 
determinations: 

A.  Geographic  Area  Qualification 

The  Counties  of  McLean,  Mercer,  and 
Oliver,  North  Dakota,  and  Richland 
County,  Montana,  continue  to  meet  the 
established  five  criteria  to  qualify  under 
Category  5  for  royalty  rate  differentials 
as  follows:  (1)  The  Federal  Government 
is  not  market  dominant  in  this  area;  (2) 
Federal  royalfy  rates  are  above  the 
current  market  royalty  rate  for  non- 
Federal  rates  in  the  area;  (3)  Based  on 
a  mine-by-mine  examination,  it  is 
apparent  that  there  are  instances  where 
Federal  coal  can  be  expected  to  be 
bypassed  in  the  near  future  due  to  the 
royalty  rate  differential  between  Federal 
and  non-Federal  coal;  (4)  All  three 
previous  criteria  considerations  have 
been  found  to  exist  throughout  the 
region;  and  (5)  A  plant-by-plant 
analysis,  based  on  actual  shipments, 
indicates  that  Powder  River  Basin  coal 
is  competitive  in  the  area.  However,  it 
has  also  been  shown  that  a  reduction  in 
the  Federal  royalty  rate  would  not  have 
a  significant  impact  on  this 
competitiveness. 

B.  Establishment  of  Competitive 
Royalty  Rates 

The  competitive  royalty  rate  of  2.6 
percent  is  established  to  promote 
development  of  Federal  coal  reserves 
situated  in  the  Counties  of  McLean. 
Mercer,  and  Oliver.  North  E)akota,  and 
Richland  County.  Montana,  that  may 
otherwise  be  bypassed  in  favor  of  non- 
Federal  coal  having  a  lower  royalfy  rate. 


C.  Category  5  Reduction  in  Royalty 
Applications 

Federal  lease-specific  applications  for 
Category  5  Reduction  in  Royalfy  for  coal 
deposits  within  the  Counties  in  North 
Dakota  and  Montana  named  above  will 
be  accepted  by  the  Montana  State 
Office,  Bureau  of  Land  Management, 
P.O.  Box  36800,  Billings,  Montana 
59107-6800  effective  upon  publication 
of  this  Notice.  Applications  will  be 
processed  pursuant  to  the  regulations  at 
43  CFR  part  3485  as  established  by  the 
"Royalty  Rate  Reduction  Guidelines  for 
the  Solid  Leasable  Minerals." 

The  geographic  area  qualification  and 
the  establishment  of  the  competitive 
royalfy  rate  under  Category  5  of  the 
"Royalfy  Rate  Reduction  Guidelines  for 
the  Solid  Leasable  Minerals"  will  be 
reviewed  again  and  updated  2  years 
from  the  effective  date  hereof. 

Dated:  March  6, 1997. 
John  E.  Moorhouse, 
Acting  State  Director. 
(FR  Doc.  97-6569  Filed  3-14-97;  8:45  am] 
BtLUNG  CODE  4310-ON-P 


National  Park  Service 

Notice  of  Availability  of  the  Record  of 
Decision  for  the  Development  Concept 
Plan  for  the  Entrance  Area  and  Road 
Corridor,  Oenali  National  Park  and 
Preserve,  Alaska 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availabilify  of  the 
record  of  decision  for  the  Development 
Concept  Plan  for  the  Entrance  Area  and 
Road  Corridor.  Denali  National  Park  and 
Preserve.  Alaska. 

summary:  The  National  Park  Service 
announces  the  availability  of  the  Record 
of  E>ecision  (ROD)  for  the  Development 
Concept  Plan  for  the  Entrance  Area  and 
Road  Corridor  ("frontcountry")  of 
Denali  National  Park  and  Preserve. 

The  emphasis  of  the  plan  is  to  provide 
visitor  facilities  and  services  in  the 
frt)ntcountry  to  meet  a  wide  range  of 
visitor  needs  and  interests.  Frontcountry 
developments  will  be  limited  to  actions 
in  which  the  National  Park  Service  has 
traditionally  specialized,  such  as 
interpretive  centers,  environmental 
education  opportunities,  trails,  resource 
protection  programs,  and  campgrounds. 
Improved  resource  protection  will  be 
integrated  with  development  actions 
throughout  the  frtjntcountry.  The 
National  Park  Service  will  encourage 
the  private  sector  to  develop  visitor 
service  facilities  (accommodations,  food 
service,  and  other  commercial  services) 
outside  the  park. 


A  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  (EIS), 
published  in  the  Federal  Register  in 
July  1995  (60  FR  37470),  formally 
initiated  the  National  Park  Service 
planning  and  EIS  effort  for  the  Entrance 
Area  and  Road  Corridor  of  the  park.  A 
draft  and  final  plan  and  EIS  were 
prepared.  The  final  plan  and 
abbreviated  EIS  describe  and  analyze 
the  environmental  impacts  of  a 
proposed  action  and  three  other  action 
alternatives.  A  no-action  alternative  also 
was  evaluated. 

The  Record  of  Decision  (ROD) 
documents  the  decision  of  the 
Department  of  the  Interior,  National 
Park  Service,  regarding  the  Entrance 
Area  6md  Road  Corridor  plan.  This  ROD 
briefly  discusses  the  background  of  the 
planning  effort,  states  the  d0cision  and 
discusses  the  basis  for  it,  describes  other 
alternatives  considered,  specifies  the 
environmentally  preferable  alternative, 
identifies  measures  adopted  to 
minimize  potential  environmental 
harm,  and  summarizes  the  results  of 
public  involvement  during  the  planning 
process. 

ADDRESSES:  Copies  of  the  ROD  are 
available  on  request  from: 
Superintendent,  E)enali  National  Park 
and  Preserve,  Post  Office  Box  9.  Denali 
Park.  Alaska  99755. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Tranel,  IDenali  National  Park  and 
Preserve.  Telephone:  (907)  683-9552 
FAX:  (907)  683-9612. 

Dated:  March  7. 1997. 
Marcia  Blaszan, 

Acting  Regional  Director.  Alaska. 

|FR  Doc.  97-6556  Filed  3-14-97;  8:45  am] 

BILLING  CODE  4310-70-P 


Notice  of  Availability  of  the  Record  of 
Decision  for  the  General  Management 
Plan/Development  Concept  Plan  for 
the  Klondike  Gold  Rush  National 
Historical  Park 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availabilify  of  the 
record  of  decision  for  the  General 
Management  Plan/Development 
Concept  Plan  for  the  Klondike  Gold 
Rush  National  Historical  Park 

summary:  The  National  Park  Service 
announces  the  availabilify  of  the  Record 
of  Decision  (ROD)  for  the  General 
Management  Plan/E)evelopment 
Concept  Plan  for  the  Klondike  Gold 
Rush  National  Historical  Park. 

The  plan  will  provide  a 
comprehensive  plan  for  meeting  the 
park's  legislative  mandate.  The  plan  in 
Alaska  includes  development  concept 
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plans  for  Dyea  and  the  Chilkoot  Trail 
and  will  expand  park  management, 
development,  resource  (cultural  and 
natural)  protection,  and  maintenance 
components  to  meet  most  of  the 
expected  visitor-use  increases  and 
interests  in  the  park.  A  Klondike  History 
Research  Center  will  be  established,  in 
cooperation  with  the  city  of  Skagway 
and  state  of  Alaska,  to  process,  study, 
conserve,  and  store  historical, 
ethnographic,  and  natural  history 
artifacts.  In  Seattle,  the  plan  will 
eventually  lead  to  acquiring  a 
permanent  location  for  the  park  visitor 
center,  park  offices,  and  historic 
collections.  The  interpretive  focus  will 
shift  with  more  emphasis  toward  the 
role  of  the  Pacific  Northwest  in  the  gold 
rush. 

A  Notice  of-intent  to  prepare  an 
enviroimiental  impact  statement  (EIS), 
published  in  the  Federal  Register  in 
May  1992,  formally  initiated  the 
National  Park  Service  planning  and  EIS 
effort  for  the  Klondike  Gold  Rush 
National  Historical  Park.  A  draft  and 
final  plan  and  EIS  were  prepared.  The 
final  plan  and  EIS  describes  a  proposed 
action  for  the  three  Alaska  units  and  one 
Seattle  unit  of  the  park  and  three 
alternatives  (two  in  Seattle)  to  provide 
additional  opportunities  for  residents 
and  visitors  to  enjoy  the  park  units 
while  protecting  the  park's  cultural  and 
natural  resources.  A  no-action 
alternative  also  is  evaluated. 

The  ROD  documents  the  decision  of 
the  National  Park  Service,  regarding  the 
Klondike  Gold  Rush  National  Historical 
Park  plan.  This  ROD  briefly  states  the 
decision  and  discusses  the  basis  for  it, 
describes  other  alternatives  considered, 
specifies  the  environmentally  preferable 
alternative,  and  defines  a  course  of 
action  for  implementing  the  decision, 
including  mitigating  measures. 

ADDRESSES:  Copies  of  the  ROD  are 
available  on  request  from: 
Superintendent  Willie  Russell,  Klondike 
Gold  Rush-Seattle,  117  South  Main  St, 
Seattle  WA,  98104,  telephone:  (206) 
553-7220,  FAX:  (206)  553-0614  or 
Superintendent  Clay  Alderson, 
Klondike  Gold  Rush  NHP.  PO  Box  517, 
Skagway,  AK  99840.  telephone:  (907) 
983-2921.  FAX:  (907)  983-2046. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Mosby,  National  Park  Service,  Alaska 
System  Support  Office.  Telephone: 
(907)  257-2650  FAX:  (907)  257-2510. 

Dated:  March  7.  1997. 
Marcu  BUszna, 

Acting  Regional  Director.  Alaska. 
jFR  Doc.  97-6555  Filed  3-14-97;  8:45  am) 

BHJJNO  COOC  4310-70-P 


Notice  of  Availability  of  the  Record  of 
Decision  for  the  Development  Concept 
Plan  for  South  Side  Denali,  AK 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Notice  of  availability  of  the 
record  of  decision  for  the  Development 
Concept  Plan  for  South  Side  Denali, 
Alaska. 

SUMMARY:  The  National  Park  Service 
announces  the  availability  of  the  Record 
of  Decision  (ROD)  for  the  Development 
Concept  Plan  for  South  Side  Denali.  The 
plan  was  prepared  cooperatively  by  the 
National  Park  Service.  State  of  Alaska, 
Denali  Borough,  and  Matanuska-Susitna 
Borough.  Ahtna,  Inc.  and  Cook  Inlet 
Region,  Inc.,  two  Native  regional 
corporations  with  substantial  land 
ownership  within  the  planning  area, 
participated  as  planning  partners 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA),  Public  Law 
92-203,  Sec.  2(b). 

The  emphasis  of  the  plan  is  to 
enhance  access  and  recreational 
opportunities  throughout  the  south 
Denali  region  for  a  variety  of  visitors, 
including  Alaskans,  independent 
travelers,  and  package  tour  travelers, 
while  at  the  same  time  protecting  the 
important  resource  and  community 
values  in  the  area,  including  the  rural 
lifestyle  of  local  residents.  Visitor 
facilities  are  planned  for  the  Tokositna 
area  at  the  western  edge  of  Denali  State 
Park  near  the  end  of  an  upgraded  and 
extended  Petersville  Road,  in  the  central 
development  zone  of  Denali  State  Park 
along  the  George  Parks  Highway,  at 
Chelatna  Lake,  and  in  the  Dunkle  Hills. 
Appropriately-sited  bicycle  and 
pedestrian  enhancements  along  the 
Petersville  Road  also  are  part  of  the 
plan. 

In  cooperation  and  where  desirable,  a 
partnership  between  the  National  Park 
Service,  local  communities,  ANCSA 
Native  corporations,  and  the  state  of 
Alaska  will  develop  visitor  facilities  and 
services  in  the  central  development 
zone  of  Denali  State  Park,  at  Broad  Pass, 
and  in  Talkeetna.  when  the  need  and 
opportunity  to  do  so  are  established. 
Similarly,  in  cooperation  and  where 
desirable,  partnerships  for  providing 
additional  visitor  services  along  the 
George  Parks  Highway  may  be  pursued. 

A  phasing  and  funding  schedule  will 
be  developed  by  a  South  Side  Denali 
Plan  Implementation  Partnership  to  be 
established  by  the  governor.  Phasing 
construction  of  developments  will  allow 
orderly  plan  implementation  over  an 
established  period  of  time  that 
compliments  funding  availability  and 
addresses  visitor  needs. 


A  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  (EIS), 
published  in  the  Federal  Register  in 
April  1991  (56  FR  15931).  formally 
initiated  the  National  Park  Service's 
planning  and  EIS  effort  for  the  south 
side.  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969.  as 
amended,  the  National  Park  Service 
prepared  a  draft  plan  and  EIS,  published 
in  1993;  however,  a  final  was  never 
completed.  Instead,  a  Notice  of  Intent  to 
prepare  a  revised  draft  EIS  was 
published  in  the  Federal  Register  in 
October  1995  (60  FR  54705),  reinitiating 
the  planning  process  for  the  south  side 
as  a  cooperative  effort  among  the  major 
land  managers  in  the  region.  A  draft  and 
final  plan  and  EIS  were  prepared  by  the 
cooperating  partners,  with  the  National 
Park  Service  acting  as  the  lead  federal 
agency.  The  final  plan  and  EIS  describes 
and  analyzes  the  environmental  impacts 
of  a  proposed  action  and  two  other 
action  alternatives.  A  no  action 
alternative  also  is  evaluated. 

The  Record  of  Decision  (ROD) 
documents  the  decision  of  the 
Department  of  the  Interior.  National 
Park  Service,  regarding  the  South  Side 
Denali  plan.  The  State  of  Alaska  has 
signed  this  ROD  in  concurrence  with  its 
findings.  This  ROD  briefly  discusses  the 
background  for  the  planning  effort, 
states  the  decision  and  discusses  the 
basis  for  it,  describes  other  alternatives 
considered,  specifies  the 
environmentally  preferable  alternative, 
identifies  measures  adopted  to 
minimize  potential  environmental 
harm,  and  summarizes  the  results  of 
public  involvement  during  the  planning 
process. 

ADDRESSES:  Copies  of  the  ROD  are 
available  on  request  hxim: 
Superintendent,  Denali  National  Park 
and  Preserve,  Post  Office  Box  9,  Denali 
Park,  Alaska  99755. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Swanton.  Park  Planner,  Denali 
National  Park  and  Preserve.  Telephone: 
(907)  257-2651  FAX:  (907)  257-2485 
Email:  Nancy  Swanton@nps.gov. 

Dated:  March  7. 1997. 
Marcia  BUszna, 

Acting  Regional  Director.  Alaska. 

[FR  Doc.  97-6557  Filed  3-14-97;  8:45  am] 
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Niobrara  National  Scenic  River 
Advisory  Commission 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 


Niobrara  National  Scenic  River 

Advisory  Commission.  Notice  of  this 

meeting  is  required  under  the  Federal 

Advisory  Committee  Act  (Public  Law 

92-463). 

DATES:  Wednesday,  March  26,  1997; 

1:30  p.m. 

ADDRESSES:  American  Legion  Post,  201 

E.  Buchanan,  Bassett,  Nebraska. 

In  case  of  inclement  weather  an 
alternate  date  is  set,  as  follows: 
SNOW  DATE:  Wednesday,  April  9, 1997; 
1:30  p.m. 

ADDRESS:  American  Legion  Post,  Bassett, 
Nebraska. 

AGENDA:  (1)  Discussion  of  the  counties 
progress  in  developing  a  management 
council  for  the  Niobrara  National  Scenic 
River;  (2)  Review  and  discussion  of  L.B. 
656,  to  provide  state  funding  for 
operation  of  the  Niobrara  Council;  (3) 
The  opportunity  for  public  comment 
and  proposed  agenda,  date,  and  time,  of 
the  next  Advisory  Group  meeting.  The 
meeting  is  open  to  the  public.  Interested 
persons  may  make  oral/written 
presentation  to  the  Commission  or  file 
written  statements.  Requests  for  time  for 
making  presentations  may  be  made  to 
the  Superintendent  prior  to  the  meeting 
or  to  the  Chairman  at  the  beginning  of 
the  meeting.  In  order  to  accomplish  the 
agenda  for  the  meeting,  the  Chairman 
may  want  to  limit  or  schedule  public 
presentations. 

The  meeting  will  be  recorded  for 
documentation  and  a  summary  in  the 
form  of  minutes  will  be  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  made  available  to  the  public 
after  approval  by  the  Commission 
members.  Copies  of  the  minutes  may  be 
requested  by  contacting  the 
Superintendent.  An  audio  tape  of  the 
meeting  will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O'Neill,  Nebraska. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Superintendent  Warren  Hill,  Niobrara/ 
Missouri  National  Scenic  Riverways, 
P.O.  Box  591,  O'Neill,  Nebraska  68763- 
0591,  or  at  402-336-3970. 
SUPPt-EMENTARY  INFORMATION:  The 
Advisory  Commission  was  established 
by  the  law  that  established  the  Niobrara 
National  Scenic  River,  Public  Law  102- 
50.  The  purpose  of  the  group,  according 
to  its  charter,  is  to  advise  the  Secretary 
of  the  Interior  on  matters  pertaining  to 
the  development  of  a  management  plan, 
and  management  and  operation  of  die 
Scenic  River.  The  Niobrara  National 
Scenic  River  consists  of  a  76-mile 
segment  from  Borman  Bridge,  southeast 
of  Valentine,  downriver  to  State 
Highway  137. 


Dated:  February  27, 1997. 
WiUiam  W.  Schenk. 
Field  Director,  Wdwest  Field  Area. 
(FR  Doc.  97-6554  Filed  3-14-97;  8:45  am] 

BILUNQ  CODE  4310-70-P 

Bureau  of  Reclamation 

Proposed  Long-term  Contract 
Renewal,  Angostura  Irrigation  District, 
Angostura  Unit,  Pick-Sloan  Missouri 
Basin  Program,  South  Dakota 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

draft  environmental  impact  statement. 

summary:  Pursuant  to  sec.  102(2)(c)  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  the  Bureau 
of  Reclamation  (Reclamation)  will 
prepare  a  draft  environmental  impact 
statement  (EIS)  on  the  proposed  renewal 
of  a  long-term  contract  (LTC)  with  the 
Angostura  Irrigation  District  (District) 
for  water  supply,  repayment  of 
construction  costs,  and  payment  of 
operation  and  maintenance  costs.  A 
series  of  public  information/scoping 
meetings  will  be  scheduled  in 
(Connection  with  the  development  of  the 
EIS.  These  meetings  will  be  scheduled 
to  inform  the  public  of  the  status  of 
contract  renewal;  to  inform  the  public  of 
the  NEPA  and  LTC  process6s;  and,  to 
solicit  from  the  public  significant  issues 
that  should  be  analyzed  in  the  draft  EIS. 
DATES:  Five  scoping  meetings  have  been 
scheduled  for  this  action.  See 
Supplementary  Information  section  for 
meeting  dates. 

ADDRESSES:  Five  scoping  meetings  have 
been  scheduled  for  this  action.  See 
Supplementary  Information  section  for 
meeting  addresses. 

Comments  and  questions  concerning 
this  notice  should  be  addressed  to  Mr. 
Kenneth  Parr,  Bureau  of  Reclamation, 
Dakotas  Area  Office,  Newell  Field 
Office,  P.O.  Box  226.  NeWell.  SD  57760. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  Parr.  Bureau  of  Reclamation, 
telephone:  (605)  456-2695;  e-mail: 
KPARR@GP.USBR.GOV. 

SUPPLEMENTARY  INFORMATION:  The 
existing  contract  expired  in  December 
1995.  In  July  1996,  Reclamation  signed 
an  interim  contract  for  the  Angostura 
Unit  (Unit).  The  interim  contract  will 
expire  in  July  1999.  This  3-year  period 
is  intended  to  allow  Reclamation 
sufficient  time  to  conduct  the  NEPA 
process  and  negotiate  an  LTC. 

The  purpose  of  this  action  is  to 
provide  for  the  continued  beneficial  use 
of  federally  developed  water  associated 


writh  the  Unit  in  southwestern  South 
Dakota.  Reclamation  is  proposing  to 
renew  the  LTC  with  the  District  in 
accordance  with  current  law  and  policy 
while  examining  all  reasonable 
alternatives  to  balance  contemporary 
surface  water  needs  within  the  Basin. 

The  Angostura  Unit,  Pick-Sloan 
Missouri  Basin  Program,  is  located  at 
the  southeastern  edge  of  the  Black  Hills 
in  southwest  South  Dakota.  The  Unit 
consists  of  a  Dam,  Reservoir  and 
surrounding  uplands,  and  associated 
irrigation  distribution  system.  The  Dam 
impounds  the  Cheyeime  River  near 
Angostura  Canyon. 

'fne  Unit  was  originally  authorized  by 
the  Water  Conservation  and  Utilization 
Act  of  1939.  The  Flood  Control  Act  of 
1944  reauthorized  the  Unit,  and 
construction  of  the  Dam  began  August 
23,  1946,  and  was  completed  December 
7,  1949.  The  Unit  was  authorized  as  a 
multipurpose  facility  for  irrigation, 
flood  control,  power  generation, 
recreation,  and  fish  and  wildlife 
benefits.  The  first  delivery  of  water  to 
the  District  was  in  1953  and  full  service 
water  was  available  to  12,218  acres  of 
irrigable  lands  in  1956.  The  power  plant 
constructed  with  the  dam  was 
abandoned  in  1959  due  to  an  inadequate 
water  supply. 

In  May  1951,  Reclamation  executed 
the  initial  contract  with  the  District  for 
water  service  from  Angostura  Reservoir 
and  repayment  of  delivery  system 
construction  costs.  The  water  service 
provisions  of  the  contract  provided  a  40- 
year  water  supply  which  began  in  1956 
and  expired  in  December  1995.  The 
repayment  and  operation  and 
maintenance  provisions  of  the  contract 
were  initiated  in  1966  following  a  10- 
year  development  period  and  do  not 
expire.  In  1996,  Reclamation  negotiated 
a  3-year  interim  contract  with  the 
District. 

Recreation  and  land  management 
activities  at  the  Reservoir  are  currently 
the  responsibility  of  South  Dakota 
Department  of  Game,  Fish  and  Parks 
(SDGF&P)  under  a  Memorandum  of 
Understanding  with  Reclamation. 
SIX^F&P  has  documented  a  continual, 
steady  increase  in  recreational  visitation 
at  Angostura. 

The  Angostura  Unit  is  within  the 
lands  ceded  to  the  United  States  by  the 
Great  Sioux  Nation  in  the  1868  Treaty 
of  Fort  Laramie.  The  Cheyenne  River 
forms  the  northwest  boundary  of  the 
Pine  Ridge  Indian  Reservation  and  the 
southern  boundary  of  the  Cheyenne 
River  Sioux  Indian  Reservation.  These 
conditions  indicate  the  potential 
presence  of  Indian  Trust  Assets.  The 
Oglala.  Cheyenne  River,  and  Lower 
Brule  Sioux  Tribes  have  responded  to 
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Reclamation's  requests  for 
consultatioas.  These  Tribes  have 
expressed  an  interest  in  the 
management  and  protection  of  Federal 
reserved  water  rights. 

Management  of  the  Unit  affects  many 
of  the  environmental,  recreational, 
agricultural,  and  economic  resources  of 
the  region.  The  NEPA  process  required 
prior  to  negotiation  of  a  new  LTC  will 
provide  an  opportunity  to  review  the 
multipurpose  benefits  of  the  Reservoir. 

Meetings 

The  following  scoping  meetings  have 
been  scheduled  for  this  action: 

•  April  23.  1997.  Wednesday.  7  p.m. 
to  10  p.m.,  Rapid  City,  SD,  Howard 
Johnson  Convention  Center. 

•  April  24,  1997,  Thursday,  7  p.m.  to 
10  p.m..  Hot  Springs,  SD,  Mueller  Civic 
Center. 

•  April  29, 1997,  Tuesday.  1  p.m.  to 
4  p.m..  Lower  Brule  Indian  Reservation. 
SD.  Tribal  Convention  Center. 

•  April  30.  1997.  Wednesday.  1  p.m. 
to  4  p.m..  Eagle  Butte.  SD,  Cheyenne 
River  Super  8  Motel. 

•  May  1,  1997.  Thursday.  1  p.m.  to  4 
p.m..  Kyle,  SD.  Oglala  Lakota  College. 

Dated:  March  6. 1997. 
Grc^  Gcrv, 

Acting  Area  Manager,  Dakotas  Ana  Office. 
IFR  Doc.  97-6678  Filed  3-14-97;  8:45  am] 

BIUJNQCOOE  4310-M-P 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

Sunshine  Act  Meeting;  Record  of  Vote 
of  Meeting  Closure  (Public  Law  94- 
409;  5  U.S.C.  Sec.  552b) 

I,  Michael  y.  Caines,  Chairman  of  the 
United  States  Parole  Commission,  was 
present  at  a  meeting  of  said  Commission 
which  started  at  approximately  nine- 
thirty  a.m.  on  Tuesday.  March  11. 1997. 
at  5550  Friendship  Boulevard.  Chevy 
Chase,  Maryland  20815.  The  purpose  of 
the  meeting  was  to  decide  three  appeals 
firom  the  National  Commissioners' 
decisions  pursuant  to  28  C.F.R.  Section 
2.27.  Three  Commissioners  were 
present,  constituting  a  quorum  when  the 
vote  to  close  the  meeting  was  submitted. 

Public  announcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 


be  closed:  Michael  J.  Gaines.  Edward  F. 
Reilly.  Jr.,  and  John  R.  Simpson. 

IN  WITNESS  WHEREOF,  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public. 

Dated:  March  12,  1997. 
Michael  J.  Gaines, 

Chairman,  U.S.  Parole  Commission. 

(PR  Doc.  97-6798  Filed  3-13-97;  2:14  pm] 

nUJNG  COOE  4410-01-M 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the 
Presidential  Search  Committee  of  the 
Board  of  Directors 

TIME  AND  DATE:  The  Presidential  Search 
Committee  of  the  Legal  Services 
Corporation's  Board  of  Directors  will 
meet  on  March  22-23, 1997.  The 
meeting  will  begin  at  9:00  a.m.  on 
March  22,  1997,  and,  if  necessary, 
reconvene  at  9:00  a.m.  on  the  following 
morning,  March  23,  1997,  and  continue 
until  conclusion  of  the  committee's 
agenda. 

STATUS  OF  MEETING:  With  the  exception 
of  the  adoption  of  the  agenda  and  the 
approval  of  minutes,  the  meeting  will  be 
closed  pursuant  to  a  unanimous  vote  of 
the  Board  of  Directors  to  hold  an 
executive  session.  At  the  executive 
session,  the  Committee  will  interview 
candidates  for  the  position  of  President 
of  the  Corporation  and  develop  a 
recommendation  to  make  to  the  Board 
regarding  selection  of  a  President.  The 
closing  is  authorized  by  the  relevant 
provisions  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  §  552b(c)  (2)  & 
(6)1  and  the  corresponding  regulation  of 
the  Legal  Services  Corporation  [45 
C.F.R.  §  1622.5(a)  &  (e)l.  A  copy  of  the 
General  Counsel's  Certification  that  the 
closing  is  authorized  by  law  will  be 
posted  for  public  inspection  at 
Corporation  headquarters,  750  First 
Street.  NE..  Washington.  D.C.  20002.  in 
its  11th  floor  reception  area,  and  will 
also  be  available  upon  request. 

LOCATION:  The  Wyndham  Bristol  Hotel. 
2430  Pennsylvania  Avenue,  NW.. 
Washington,  D.C.  20037. 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1 .  Approval  of  agenda. 

2.  Approval  of  minutes  of  Feb.  27,  1997. 

3.  Approval  of  minutes  of  open  session 

of  March  8-9, 1997. 

4.  Approval  of  minutes  of  executive 

session  of  March  8-9.  1997. 


Closed  Session 

5.  Interviews  with  candidates  for  the 

position  of  President  of  the  Legal 
Services  Corporation. 

6.  Discuss  the  candidates  for  the 

position  of  President  and  develop  a 
recommendation  to  make  to  the 
Corporation's  Board  of  Directors. 

CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortune.  General  Counsel  & 
Secretary  of  the  Corporation,  (202)  336- 
8810. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Barbara  Asante,  at  (202)  336- 
8800. 

Dated;  March  13. 1997. 
Victor  M.  Fortune, 
General  Counsel. 

[FR  Doc.  97-6835  Filed  3-13-97;  3:43  pm] 
BUJJNaCOOE  7060-41-P 


Sunshine  Act  Meeting  of  the 
Corporation's  Board  of  Directors 

TIME  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Services  Corporation  will 
meet  on  March  23.  1997.  The  meeting 
will  begin  at  10:00  a.m.  and  continue 
until  conclusion  of  the  Board's  agenda. 

LOCATION:  The  Wyndham  Bristol  Hotel, 
2430  Pennsylvania  Avenue,  NW., 
Washington,  DC.  20037. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  unanimous  vote  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  executive  session,  the 
board  will  consider  and  act  on  the 
recommendation  of  its  Presidential 
Search  Committee.  The  closing  is 
authorized  by  the  relevant  provisions  of 
the  Government  in  the  Sunshine  Act  (5 
U.S.C.  §  552b(c)(2)  &  (6)]  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  (45  C.F.R. 
§  1622.5(a)  &  (e)l.  A  copy  of  the  General 
Counsel's  Certification  that  the  closing 
is  authorized  by  law  will  be  posted  for 
public  inspection  at  Corporation 
headquarters,  750  First  Street,  NE., 
Washington,  D.C.  20002,  in  its  11th 
floor  reception  area,  and  will  also  be 
available  upon  request. 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Approval  of  agenda. 


Closed  Session 

2.  Receive,  consider  and  act  on  the 

recommendation(s)  of  the  Board's 
Presidential  Search  Committee. 

Open  Session 

3.  Announcement  of  decision 

concerning  recommendation(s)  of 
Presidential  Search  Committee. 

4.  Public  comment. 

5.  Consider  and  act  on  other  business. 
CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortune,  General  Counsel  and 
Secretary  of  the  Corporation,  (202)  336- 
8810. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  n'otify  Barbara  Asante,  at  (202)  336- 
8800. 

Dated:  March  13. 1997. 
Victor  M.  Fortuno, 

General  Counsel. 

[FR  Doc.  97-6836  Filed  3-13-97;  3:43  pm] 

BILLING  COOE  70SO-01-P 


POSTAL  RATE  COMMISSION 
[Order  No.  1163;  Docket  No.  A97-15] 

Lasker,  North  Carolina  27848  (Leon  D. 
Collier,  Petitioner);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C> 
§  404(b)(5) 

Issued  March  12.  1997. 

Docket  Number:  A97-15. 

Name  of  Affected  Post  Office:  Lasker, 
North  Carolina  27848. 

Name(s)  of  Petitionerfs):  Leon  D. 
Collier. 

Type  of  Determination:  Closing. 

liate  of  Filing  of  Appeal  Papers: 
March  10, 1997. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  [39  U.S.C. 
§404(b)(2)(A)l. 

2.  Effect  on  postal  services  [39  U.S.C. 
§404(b)(2)(C)]. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it.  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or.  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §404 
(b)(5)).  In  the  interest  of  expedition,  in 


light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  March  25, 1997. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commissioo. 
Margaret  P.  Crenshaw, 
Secretary. 

Appendix 

March  10, 1997 

Filing  of  Appeal  letter 
March  12. 1997 
Commission  Notice  and  Order  of  Filing  of 
Appeal 
April  4. 1997 
Last  day  of  filing  of  petitions  to  intervene 
[see  39  CFR  §  30Q1. 111(b)] 
April  14.  1997 
Petitioner's  Participant  Statement  or  Initial 
Brief  [see  39  CFR  §3001.115  (a)  and  (b)) 
May  5.  1997 
Postal  Service's  Answering  Brief  [see  39 
CFR  §3001. 115(c)] 
May  20. 1997 
Petitioner's  Reply  Brief  should  Petitioner 
choose  to  file  one  (see  39  CFR 
§  3001.115(d)) 
May  27. 1997 
Deadline  for  motions  by  any  party 
requesting  oral  argument.  "The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to 
the  written  filings  [see  39  CFR 
§3001.116] 
)uly  8,  1997 
Expiration  of  the  Commission's  120-day 
decisional  schedule  [see  39  U.S.C. 
§404(b)(5)l 

(FR  Doc.  97-6705  Filed  3-14-97;  8:45  am] 

BILLMG  COOE  7710-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sutxnission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies 
Available  From:  Seciuitie^  and 
Exchange  Commission,  Office  of  Filings 
and.  Information  Services,  Washington, 
DC  20549. 


Extension:  Rule  17a-8     SEC  File  No. 
270-53     OMB  Control  No.  3235-0092. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  on 
the  following  rule:  Rule  17a-8. 

Rule  1 7a-8  under  the  Securities 
Exchange  Act  of  1934  (the  "Act") 
requires  brokers  and  dealers  to  make 
and  keep  certain  reports  and  records 
concerning  their  currency  and  monetary 
instrument  transactions.  The 
requirements  allow  the  Commission  to 
ensure  that  brokers  and  dealers  are  in 
compliance  with  the  Currency  and 
Foreign  Transactions  Reporting  Act  of 
1970  ("Bank  Secrecy  Act")  and  with  the 
Department  of  the  Treasj  ry  regidations 
under  that  Act. 

The  reports  and  recor  Is  required 
under  this  rule  initially  are  required 
under  Department  of  the  Treasury 
regulations,  and  additional  burden 
hours  and  costs  are  not  imposed  by  this 
rule. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Conmiission  at 
the  address  below.  Any  conmients 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Conmiission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell.  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  March  10. 1996. 
Mai^garet  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  97-6559  Filed  3-14-97;  8:45  ami 

BtLLMG  CODE  8010-01-M 


[Release  No.  34-38377;  Hie  No.  SR-CBOE- 
96-63] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Incorporated;  Order  Granting  Approval 
to  Proposed  Rule  Change  Relating  to 
ttie  Collection  of  Commission  Income 
by  a  Non-Executing  Floor  Broker  and 
Pooling  of  Roor  Brokerage 

March  7. 1997. 

On  October  21, 1996,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
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or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  >  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
delete  Rules  6.25  and  14.6,  relating  to 
collection  of  commission  income  by  a 
non-executing  floor  broker  and  pooling 
of  floor  brokerage. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  10.  1996.^  No 
comments  were  received  on  the 
proposal.  This  ordef  approves  the 
proposal. 

The  Exchange  proposes  deleting  Rule 
6.25.  Pooling  of  Floor  Brokerage,  which 
prohibits  a  member  organization  that 
has  one  or  more  floor  brokers  who  are 
nominees  of  or  whose  memberships  are 
registered  for  the  member  organization 
to  enter  into  any  agreement, 
arrangement,  or  understanding  with 
another  such  organization  whereby  such 
organizations  are  to  handle  floor 
brokerage  for  each  other.  The  Rule  6.25 
prohibition  does  not  apply  to  the 
handling  of  floor  brokerage  by  one  such 
firm  for  another  on  an  occasional  basis 
or  to  an  arrangement  permitted  by  the 
Equity  Floor  Procedure  Committee  in 
writing.  By  its  terms.  Rule  6.25  also 
does  not  prohibit  an  inde{>endent  floor 
broker  from  handling  floor  brokerage  for 
a  member  organization. 

The  Exchange  also  proposes  deleting 
Rule  14.6,  Collection  of  Floor  Brokerage, 
which  requires  a  member  who  acts  as  a 
floor  broker  for  another  member  to 
collect  and  retain  the  entire  brokerage 
and  prohibits  the  collecting  broker  from 
dividing  the  brokerage  with  any  other 
person.  Rule  14.6,  however,  does  permit 
the  brokerage  earned  by  a  nominee  of, 
or  a  broker  whose  membership  is 
registered  for,  a  member  organization  to 
be  paid  to  the  member  organization.  In 
this  event,  the  member's  compensation 
from  the  member  organization  must  be 
commensurate  with  the  brokerage  so 
contributed  and  other  services  rendered. 

Both  Rule  6.25  and  Rule  14.6  were 
adopted  at  the  infancy  of  the  Exchange 
in  a  very  different  environment  than 
exists  now.  The  Exchange  states  that  the 
adoption  of  these  rules  was  a  simple 
method  to  ensure  that  floor  brokers 
provided  good  service  to  their 
customers.  Specifically.  Rule  6.25  was 
intended  to  prevent  the  larger  member 
firm  organizations  bom  dominating  the 
floor  brokerage  business,  thus  limiting 


competition.  The  prohibition  of  a  floor 
broker  &t)m  employing  the  services  of  a 
member  organization  employing  more 
than  one  floor  broker,  however,  could 
severally  limit  that  brokers  ability  to 
handle  his  order  flow  in  an  eflicient  and 
timely  manner,  particularly  at  those 
posts  without  an  independent  floor 
broker.  The  Exchange  believes, 
therefore,  that  this  rule  might  actually 
hinder  the  efficient  representation  of 
customer  orders  on  the  floor  and  that 
floor  broker  organizations  should  be 
given  the  opportunity  to  develop  such 
relationship  as  they  feel  can  best  enable 
them  to  service  their  customers. 
According  to  the  CBOE,  deletion  of 
Rules  6.25  and  14.6  would  remove  the 
Exchange  from  being  involved  in  the 
making  of  business  determinations  for 
floor  brokers  about  what  type  of 
relationship  can  best  meet  their  needs 
and  allow  them  to  best  service  their 
customers. 

The  Exchange  proposes  deleting  these 
rules  to  ease  limitations  on  the  conduct 
of  floor  brokerage  business  on  the  floor 
of  the  Exchange.  The  Exchange  believes 
that  these  rules  are  now  no  longer 
necessary  to  achieve  their  original 
purpose,  i.e.,  to  ensure  that  customer 
orders  are  handled  with  due  diligence, 
in  light  of  the  adoption  of  rules  which 
specifically  govern  floor  broker 
behavior'*  and  in  light  of  changes  in  the 
industry  over  the  last  twenty  years  since 
these  rules  were  adopted.* 

The  CBOE  states  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  remove  impediments  to  and 
enact  mechanism  of  a  free  and  open 
market. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).^ 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 


•  15  U.S.C  78«(b)(l). 

'17CFR240.19b-». 

'Sacuhlies  Exchange  Act  Release  No.  38012 
(December  3.  1996).  61  FR  65098  (December  10. 
1996). 


*  See  CBOE  rule  6.73,  Responsibilities  of  Floor 
Brokers,  which  requires  the  use  of  due  diligence  to 
obtain  the  best  price  when  executing  an  order. 

*  According  to  the  CBOE.  the  use  of  computerized 
order  systems  on  the  Exchange  has  dramatically 
reduced  the  percentage  of  orders  floor  brokers 
handle.  As  a  result,  many  member  firms  have  only 
one  floor  broker  at  a  post,  creating  a  situation  where 
orders  must  be  passed  from  one  floor  broker  to 
another  on  a  regular  basis  to  ensure  that  customer 
orders  are  always  represented  in  a  timely  manner 

at  the  post.  Telephone  conversation  between  Tim 
Thompson.  CBOE  and  David  Sieradzki.  SEC 
(January  14, 1997). 

•15U.S.C78«(b). 


Section  6(b)(5)  '^  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
transactions  in  securities,  to  prevent 
fraudulent  and  manipulative  acts,  and, 
in  general,  to  protect  investors  and  the 
public  interest.8  The  Commission  also 
believes  the  proposal  is  consistent  with 
the  Section  6(b)(8)  requirements  that  the 
rules  of  an  exchange  do  not  impose  any 
bitrden  on  competition  not  necessary  or 
appropriate.^ 

The  Commission  supports  the  CBOE's 
eflorts  to  continue  to  review  the  form 
and  substance  of  its  regulations  in 
response  to  changes  in  market  structiu* 
and  eliminate  requirements  that  no 
longer  serve  a  meaningful  regulatory 
piu-pose.  After  careful  review,  the 
Commission  agrees  with  the  CBOE's 
determination  that  the  restrictions 
contained  in  Rules  6.25  and  14.6  are  not 
necessary  to  ensure  adequate  oversight 
of  floor  brokerage  activity  on  the  CBOE. 
Particularly,  the  Commission  finds  that 
the  elimination  of  Rules  6.25  and  14.6 
should  aid  the  efficient  and  orderly 
operation  of  the  tradijig  floor  of  the 
Exchange. 

With  respect  to  Rule  6.25,  the  CBOE 
has  concluded  that  domination  of  the 
floor  brokerage  business  by  a  small 
number  of  brokers  is  unlikely  in  light  of 
the  increased  automation  of  traditional 
floor  broker  functions.  The  Commission 
notes  that  the  CBOE  has  adequate  rules 
in  place  relating  to  the  way  floor  brokers 
handle  customer  orders  that  should 
ensure  that  customer  orders  are  handled 
with  due  diligence.'"  The  Commission 
also  notes  that  at  least  several  other 
exchanges  currently  do  not  have  rules 
forbidding  the  arrangements  covered  by 
Rule  6.25,  with  no  observed  abuses  in 
this  area.  > ' 

With  respect  to  the  deletion  of  Rule 
14.6,  the  Commission  believes  that  the 
removal  of  the  prohibition  on  the 
collection  of  floor  brokerage  by  a  non- 
executing  floor  broker  provides  an 
opportunity  for  more  equitable 
allocation  and  division  of  earned  floor 


'  15  use.  78f(b)(5). 

*In  approving  these  rule  changes,  the 
Commission  has  considered  the  proposed  rules' 
impact  on  efficiency,  competition,  and  capital 
formation   15  U.S.C.  78c(f). 

•15U.S.C.  78flb)(8). 

<°See  CBOE  Rule  6.71(b)  Registration  of  Floor 
Brokers  and  Rule  6.73  Responsibilities  of  Floor 
Brokers. 

■ '  Neither  the  American  Stock  Exchange  nor  the 
Pacific  Stock  Exchange  have  rales  to  prohibit 
collection  of  commission  income  by  a  non- 
executing  floor  broker  or  pooling  of  floor  brokerage. 
Telephone  conversation  t>e<ween  Claire  McGrath. 
Amex  and  David  Sieradzki.  SEC  (Dec.  23.  1996); 
telephone  conversation  between  Mike  Pierson.  PSE 
and  David  Sieradzki.  SEC  (Dec  23.  1996). 


brokerage.  The  Commission  does  not 
believe  the  elimination  of  Rule  14.6  will 
adversely  effect  the  quality  of  execution 
by  floor  brokers  of  customer  orders. 
Specifically,  the  Commission  notes  that 
the  CBOE  has  other  rules  that  require 
floor  brokers  to  use  due  diligence  in 
executing  Order.i^  in  addition,  the  floor 
broker  executing  the  trade  is  required  to 
place  his  or  her  acronym  on  the  trade 
ticket, 1'  ensuring  that  the  executing 
floor  broker  can  be  identified  and  held 
accountable  for  the  handling  of  the 
trade.  The  elimination  of  Rule  14.6 
should  aid  in  the  orderly  flow  of  the 
market  in  that  it  enables  floor  brokers  to 
assist  each  other  in  handling  order  flow 
on  a  more  regular  basis  without  penalty. 
The  Commission  also  notes  that  at  least 
several  other  exchanges  currently  do  not 
have  rules  forbidding  the  arrangements 
covered  by  Rule  14.6,  with  no  observed 
abuses  in  this  area.'^ 

It  is  therefore  ordered,  piu'suant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-CBOE-96- 
63)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-6561  Filed  3-14-97;  8:45  am] 
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Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
incoiporated;  Notice  of  Flilng  of 
Proposed  Rule  Change  Relating  to  the 
Transfer  of  the  Options  Business  of 
the  ^4ew  York  Stock  Exchange  to  the 
Chicago  Board  Options  Exchange 

March  7,  1997. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,'  notice 
is  hereby  given  that  on  March  3. 1997. 
the  Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE"  and  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  proposes  to  amend  its 
Constitution  and  Rules  in  order  to 
authorize  the  issuance  of  options 
trading  permits  ("Permits")  in 
connection  with  the  proposed  transfer 
of  the  options  business  of  the  New  York 
Stock  Exchange,  hic.  ("NYSE")  to 
CBOE.  CBOE  also  proposes  to  define  the 
rights  and  obligations  associated  with 
Permits,  and  to  provide  for  the  trading 
of  options  on  the  NYSE  Ckimposite 
Index.2 

Q.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  authorize  the  issuance  of  75 
"Options  Trading  Permits"  ("Permits") 
in  connection  with  the  proposed 
transfer  of  the  NYSE's  options  business 
to  CBOE,  and  to  define  the  rights  and 
obligations  associated  with  such 
Permits. 3  In  addition,  the  proposed  rule 
change  amends  CBOE  rules  as  necessary 
to  provide  for  the  trading  on  CBOE  of 
options  on  the  NYSE  Composite  Index. 
The  75  Permits  are  proposed  to  be 
issued  piu^uant  to  the  terms  of  an 
agreement  between  CBOE  and  NYSE. 
The  agreement  sepresents  the 
culmination  of  a  process  initiated  by 
NYSE  in  the  summer  of  1996  when  it 
announced  that  it  intended  to 
discontinue  its  options  business.  At  that 
time.  NYSE  invited  interested  parties 
wishing  to  continue  NYSE's  options 
business  to  bid  for  its  acquisition  by 
offering  trading  rights  and  other  benefits 
to  NYSE  members,  including  payment 
for  the  "going  business"  value  of  the 
business  to  be  acquired.  Based  on  its  bid 


in  response  to  NYSE's  invitation.  NYSE 
determined  to  enter  into  exclusive 
negotiations  with  CBOE.  A  definitive 
agreement  between  CBOE  and  NYSE 
("Agreement")  was  executed  as  of 
February  5.  1997.'« 

The  Agreement  contemplates  that 
trading  in  NYSE  Options  will 
commence  on  the  CBOE  trading  floor  on 
April  28.  1997  ("Effective  Date"), 
subject  to  the  fulfillment  of  specified 
conditions  and  the  approval  of  this 
proposed  rule  change  and  the  parallel 
filing  by  NYSE.s  The  Agreement 
provides  that  CBOE  will  pay  $5,000,000 
as  the  purchase  price  for  the  business  to 
be  transferred,  of  which  $1,200,000  will 
be  retained  by  NYSE  to  cover  its  costs 
associated  with  the  termination  of  its 
options  activities  and  as  payment  for  a 
ten-year  license  granted  to  CBOE  to 
enable  it  to  trade  options  on  the  NYSE 
Composite  Index,  and  $3,800,000  net  of 
a  tax  reserve  will  be  distributed  pro  rata 
to  all  NYSE  members.  Details  of  the 
cash  distribution  to  NYSE  members  are 
described  in  Item  3  of  the  parallel 
proposed  rule  change  filed  by  NYSE. 
Tne  Agreement  also  proviaes  that 
CBOE  will  issue  up  to  a  total  of  75 
Permits  to  those  NYSE  specialist  and 
non-specialist  firms  and  sole  proprietors 
who  operated  piu'suant  to  options 
trading  rights  on  NYSE  on  December  5, 
1996,  and  who  agree  to  transfer  their 
options  activities  to  CBOE.  In  the  case 
of  an  NYSE  specialist,  the  specialist 
firm  may  select  any  qualified  person  to 
act  as  its  nominee  on  CBOE.  In  the  case 
of  a  non-specialist,  the  individual  acting 
piu^uant  to  an  options  trading  badge  on 
NYSE  on  December  5,  1996,  must 
personally  relocate  to  Chicago  in  order 
to  receive  a  Perinit.  If  less  than  75 
Permits  are  issued  to  NYSE  specialists 
and  non-specialists,  the  Agreement 
provides  that  the  differeifce  between  75 
Permits  and  the  niunber  of  Permits  so 
issued  will  be  deposited  in  a  lease  pool 
to  be  leased  to  qualified  persons  who 
wish  to  trade  NYSE  Options  on  CBOE. 
The  proceeds  from  the  lease  of  these 
Permits  will  be  paid  to  certain 
designated  persons  who  help  options 
trading  rights  on  NYSE,  as  described 
below. 

The  issuance  of  75  Permits  is 
proposed  to  be  authorized  pursuant  to  a 
new  Section  2(e)  to  the  Exchange's 


"See  supra  note  10. 

"  See  DBOE  Rule  6.51  Reporting  Duties. 

**  See  supra  note  11. 

"15U.S.C.  78s(b)(2). 

•"  17  CFR  2(».30-3(aKl2). 

>  15  U.S.C  7Ss(bXl)  (1988). 


'The  text  of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  CBOE  and  in  the 
Public  Reference  Room  of  the  CommissioiL 

>On  March  3.  the  NYSE  filed  with  the 
Commission  a  proposed  rule  change.  SR-NYSE-97- 
05.  regarding  the  transfer  of  the  NYSE  options 
-business  to  the  CBOE. 


*  A  copy  of  the  Agreement  is  attached  as  Exhibit 
B  to  this  filing  and  is  available  for  review  at  the 
Office  of  the  Secretary  of  CBOE.  and  in  the  Public 
Reference  Room  of  the  Commission. 

>  "NYSE  Options"  are  defined  as  those  classes  of 
options  that  were  trade  on  NYSE  immediately  prior 
to  the  E^ctive  Date  and  not  then  also  traded  on 
CBOE,  and  those  classes  of  options  on  at  least  14 
additional  underlying  stocks  which  CBOE  has 
agreed  to  designate  as  NYSE  Options  during  each 
of  the  seven  years  following  tile  Effactive  Date. 
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Constitution.  That  section  provides  that 
all  Permits  expire  on  the  seventh 
anniversary  of  the  date  when  trading 
begins  on  the  floor  of  CBOE  in  NYSE 
Options.  It  also  specifies  that  Permit 
holders  shall  have  none  of  the  rights  of 
members  except  as  specified  in  the 
Rules  of  the  Exchange. 

The  rights  and  obligations  of  holders 
of  Permits  are  set  forth  in  proposed  new 
Exchange  Rule  3.27,  which  incorporates 
by  reference  many  of  the  other  rules  of 
the  Exchange  pertaining  to  the  rights 
and  obligations  of  Exchange  members 
generally.  Subparagraph  {a)(l)  of  Rule 
3.27  reflects  the  terms  of  the  Agreement 
by  providing  that  NYSE  non-specialist 
firms  and  sole  proprietors  who  were 
engaged  in  business  on  the  options  floor 
of  NYSE  immediately  prior  to  the 
Effective  Date  are  entitled  to  the  same 
number  of  Permits  as  the  number  of 
options  floor  badges  they  held  on  NYSE 
on  December  5,  1996,  but  that  each 
individual  who  held  an  NYSE  options 
floor  badge  and  acted  as  a  non-specialist 
must  personally  relocate  to  Chicago  in 
order  to  be  entitled  to  a  Permit  in 
respect  of  that  badge.  Subparagraph 
(a)(2)  provides  that  each  specialist  firm 
engaged  in  business  on  the  options  floor 
of  NYSE  is  likewise  entitled  to  the  same 
number  of  Permits  as  the  number  of 
options  floor  badges  they  held  on  NYSE. 
and  that,  subject  to  the  rules  of  CBOE. 
each  such  firm  may  designate  any 
qualified  person  to  be  the  firm's 
nominee  on  CBOE. 

Subparagraph  (a)(3)  of  Rule  3.27 
describes  the  terms  of  the  lease  pool 
pursuant  to  which  any  of  the  75  Permits 
not  issued  to  NYSE  members  active  on 
the  NYSE  options  floor,  or  any  so  issued 
but  subsequently  surrendered,  will  be 
leased  by  CBOE  through  an  auction  or 
other  competitive  process.  The  lease 
proceeds  would  ordinarily  be  paid  to 
those  person  identified  by  NYSE  as 
having  used  or  leased  NYSE  options 
trading  rights  on  December  5.  1996.  or 
holders  of  options  trading  rights  that, 
while  not  so  used  or  leased,  were 
formally  separated  from  their  NYSE 
memberships  on  that  date,  or  transferees 
of  such  persons. 

Subparagraph  (a)(4)  of  Rule  3.27 
provides  that  if  a  Permit  issued  to  a 
NYSE  options  badge  holder  is  not  used 
during  the  first  year  following  the 
Effective  Date,  the  Permit  shall  be 
surrendered  and  shall  be  added  to  the 
lease  pool  described  above,  unless  the 
inactivity  of  the  Permit  has  been 
consented  to  by  CBOE. 

Subparagrapn  (a)(5)  of  Rule  3.27 
provides  that  Permits  issued  to  NYSE 
options  badge  holders  pursuant  to 
subparagraphs  (a)  (1)  and  (2)  are  not 
transferable  for  one  year  following  the 


Effective  Date,  except  as  consented  to  by 
the  Exchange  in  the  event  of  death, 
hardship  or  certain  successions  in 
ownership.  Following  this  one  year 
period.  Permits  are  freely  transferable  in 
accordance  with  Exchange  rules 
governing  the  transfer  of  memberships 
generally. 

Paragraph  (b)  of  Rule  3.27  describes 
the  trading  rights  to  which  the'  holder  of 
a  Permit  is  entitled.  In  general,  these 
include  the  right  to  be  admitted  to  the 
separate  CBOE  trading  facility  devoted 
exclusively  to  the  trading  of  NYSE 
Options,  as  defined  in  the  Rule.^  and  to 
engage  in  the  activities  of  a  Market- 
Maker,  Designated  Primary  Market- 
Maker  C'DPM")  and/or  Floor  Broker  in 
respect  of  those  options,  subject  to  the 
applicable  rules  of  the  Exchange.  In 
addition,  the  holder  of  a  Permit  is 
entided  to  trade  by  order  as  principal 
those  classes  of  options  traded  on 
CBOE's  regular  trading  floor  that  were 
dually  traded  on  both  CBOE  and  NYSE 
immediately  prior  to  the  Effective  Date. 
Permit  holders  are  also  entitled  to  trade 
by  order  as  principal  all  other  classes  of 
options  traded  on  CBOE's  regular 
trading  floor,  provided  that  such  trades 
during  any  calendar  quarter  (as 
measured  by  contract  volume)  do  not 
exceed  twenty  percent  of  the  sum  of  the 
Permit  holder's  total  in  person  principal 
trades  in  NYSE  Options  and  the  Permit 
holder's  principal  trades  by  order  in 
options  that  were  dually  traded  on  both 
CBOE  and  NYSE  immediately  prior  to 
the  Effective  Date.  Finally,  a  Permit 
holder  is  entitled  to  be  admitted  to  the 
regular  options  trading  floor  in  order  to 
respond  to  the  call  of  a  Board  Broker  or 
Order  Book  Official  for  additional 
market-makers  pursuant  to  Exchange 
Rule  7.5. 

Paragraph  (c)  of  Rule  3.27  provides 
that  each  NYSE  specialist  firm  to  which 
a  Permit  is  issued  will  be  appointed  as 
the  DPM  in  the  same  classes  of  NYSE 
Options  as  those  for  which  it  was 
designated  as  a  specialisfon  NYSE, 
subject  to  qualifying  to  act  as  such 
pursuant  to  CBOE  rules.  Paragraph  (c) 
also  provides  that  the  DPMs  for  the 
additional  classes  of  NYSE  Options 
designated  each  year  shall  be  chosen 
from  among  Permit  holders.  Subject  to 
the  rules  of  the  Exchange,  specialist 
firms  appointed  as  DPMs  in  NYSE 
Options  shall  be  entitled  to  continue  to 
act  as  such  during  the  term  of  the 
Permits,  and  thereafter  it  they  become 
regular  members  of  the  Exchange. 

Paragraph  (d)  of  Rule  3.27,  together 
with  Section  2(e)  of  the  Exchange 
Constitution,  provides  that  Permit 
holders  shall  have  the  same  rights  and 


*  Supra  note  6. 


obligations  of  members,  except  that  they 
shall  have  no  right  to  petition  or  vote  or 
to  be  counted  as  part  of  a  quorum  at 
meetings  of  members,  they  shall  have  no 
interest  in  the  assets  or  property  of  the 
Exchange,  they  shall  not  share  in  any 
distribution  by  the  Exchange,  they  shall 
not  participate  in  the  Exchange's 
member  death  benefit  program,  and  they 
shall  not  have  the  right  to  transact 
business  with  the  public  in  any 
securities  dealt  in  on  the  Exchange  other 
than  NYSE  Options.  Holders  of  Permits 
may  serve  on  any  committee  of  the 
Exchange  to  which  they  are  appointed, 
and  are  deemed  to  be  appointed  market- 
makers  in  all  classes  of  NYSE  Options 
pursuant  to  Exchange  Rule  8.3. 

Paragraph  (d)  also  provides  that 
membership  application  fees  shall  be 
waived  in  connection  with  the  approval 
of  Permit  holders  or  their  nominees  in 
connection  with  the  original  issuance  of 
a  Permit  but  not  the  subsequent  transfer 
or  lease  of  a  Permit,  and  shall  also  be 
waived  in  connection  with  the  approval 
of  the  initial  holder  or  its  nominee  as  a 
regular  member  of  the  Exchange  or  as 
the  nominee  of  a  regular  member. 
Membership  or  nominee  applications 
made  by  Permit  holders  or  theif 
nominees  who  are  not  subject  to  a 
statutory  disqualification  and  are  not 
the  subjects  of  a  self-regulatory 
organization  investigation  that  may 
involve  thefr  fitness  for  membership 
shall  be  deemed  effective  for  a 
temporary  period  of  six  months,  so  as 
not  to  interrupt  their  Exchange  activities 
while  their  applications  are  being 
processed. 

It  is  also  proposed  to  amend  certain 
of  the  rules  in  Chapters  XXfV  and 
XXrVA  of  the  Rules  of  the  Exchange, 
which  govern  the  trading  of  index 
options  and  FLEX  options,  respectively, 
in  order  to  provide  for  the  listing  and 
trading  of  options  on  the  NYSE 
Composite  Index.  (Hereafter,  such  index 
is  referred  to  as  the  "Index"  and  such 
options  as  "NYA  Options".)  The  Index 
is  a  capitalization-weighted  index 
comprising  all  of  the  over  2,500 
common  stocks  listed  on  NYSE.  The 
Index  is  expressed  in  relation  to  the 
base  period  market  value  which  has 
been  adjusted  for  capitalization  changes 
over  time.  The  base  value  of  the  Index 
was  set  at  50  on  December  31, 1965. 
NYSE  will  continue  to  act  as  the 
reporting  authority  for  the  Index,  and 
CBOE  will  trade  NYA  Options  pursuant 
to  a  license  granted  by  NYSE. 

As  traded  on  NYSE  and  as  proposed 
to  be  traded  on  CBOE,  NYA  Options  are 
European-style,  A.M.-settled  index 
options,  strike  prices  for  which  are 
introduced  at  $2.50  or  $5.00  intervals 
for  strike  prices  below  $200  or  at  or 


above  $200,  respectively.  The  Index 
Multiplier  for  ^fYA  Options  is  $100. 
CBOE  proposes  to  apply  to  NYA 
Options  the  same  45,000  contract 
position  and  exercise  limits  (no  more 
than  25,000  contracts  expiring  in  the 
nearest  expiration  month)  and  the  same 
hedge  exemption  that  currently  apply  to 
such  options  under  NYSE  rules.  In 
addition  to  regular  index  options,  CBOE 
proposes  to  provide  for  trading  in 
Quarterly  Index  Expiration  options 
("QDC"  options),  long-term  and  reduced- 
vale  long-term  options  ("LEAPs"  and 
"reduced-value  LEAPs")  and  A.M.- 
settled  FLEX  Options  on  the  Index 
pursuant  to  the  same  rules  and 
procedures  that  currenUy  govern  trading 
on<CBOE  in  these  types  of  options. 

In  addition,  the  proposed  rale  change 
includes  a  few  corrections  to  the  table 
of  position  limits  set  forth  in  Rule  24.4 
in  order  to  add  references  to  classes  of 
index  options  that  were  inadvertenUy 
omitted  from  the  table  when  it  was  last 
revised,  and  a  few  clarifications  to  the 
language  of  Rule  24A.4(b)  concerning 
the  specification  of  the  exercise 
settiement  values  for  FLEX  Index 
Options.  No  substantive  changes  will 
result  from  these  corrections  and 
clarifications. 

CBOE  believes  that  it  has  adequate 
facilities  and  resources  to  provide  for 
the  trading,  surveillance  and  data 
dissemination  called  for  by  the  transfer 
of  the  NYSE  options  business  to  its 
market.  In  this  connection,  CBOE 
intends  to  construct  a  new  trading 
facility  dedicated  solely  to  NYSE 
Options,  which  will  be  configured  and 
equipped  in  the  same  maimer  as  its 
existing  trading  floor.  The  surveillance 
and  regulatory  responsibilities  resulting 
from  the  transfer  of  the  NYSE  options 
business  to  CBOE  are  not  expected  to 
add  significantiy  to  CBOE's  existing 
regulatory  workload,  and  CBOE  believes 
it  has  adequate  resources  to  assume 
these  added  responsibilities.  CBOE 
intends  to  add  one  additional  output 
line  to  the  OPRA  processor  for  purposes 
of  transmitting  market  information 
pertaining  to  NYSE  Options.  This  will 
not  increase  the  total  input  to  OPRA 
because  two  lines  from  NYSE  to  the 
OPRA  processor  will  be  terminated  at 
the  time  of  the  transfer  to  CBOE. 

CBOE  believes  that  the  purposed  rule 
change  is  consistent  with  and  in 
furtherance  of  the  provisions  of  Section 
6(b)(5)  of  the  Securities  Exchange  Act  of 
1934  because,  by  permitting  those  NYSE 
members  who  have  been  engaged  in 
options  activities  on  NYSE  to  continue 
to  conduct  an  options  business  in 
CBOE's  regulated  exchange 
marketplace,  the  proposed  rule  change 
is  designed  to  promote  just  and 


equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competiflon.  Instead,  by 
providing  a  framework  within  which  all 
of  the  members  of  NYSE  who  have  been 
active  in  NYSE's  options  business  may 
continue  to  conduct  that  business  on 
CBOE,  the  proposed  rule  change  is 
intended  to  strengthen  the  ability  of 
those  members  to  compete  with  other 
markets  that  may  also  wish  to  trade  the 
options  formerly  traded  on  NYSE.  In 
this  regard,  CBOE  understands  that 
early  in  1996,  NYSE  determined  to 
continue  its  options  business  regardless 
of  whether  it  would  be  able  to  transfer 
that  business  to  CBOE  or  to  any  other 
market.  NYSE's  effort  to  transfer  its 
options  business  to  another  market  was 
made  largely  in  order  to  provide  a  home 
for  those  of  its  options  members  who 
wished  to  continue  in  the  options 
business,  as  evidenced  by  NYSE's 
emphasis  on  trading  rights  for  its 
members  in  its  request  for  bids  for  the 
acquisition  of  its  options  business. 

The  terms  governing  the  transfer  of 
NYSE's  options  business  to  CBOE 
impose  no  restrictions  on  the  ability  of 
NYSE  to  resume  options  trading  at  any 
time,  except  that  if  NYSE  were  to 
resume  trading  options  within  one  year 
following  the  Effective  Date,  it  would 
have  to  pay  CBOE  $500,000  to  offset  a 
small  portion  of  CBOE's  costs  associated 
with  the  transfer.  Nor  are  any 
restrictions  imposed  on  NYSE  members 
that  would  limit  their  ability  to  trade 
options  on  NYSE  if  that  exchange  were 
to  resume  its  options  trading  program. 
CBOE  notes  that  any  other  securities 
market  is  also  free  at  any  time  to  trade 
any  or  all  of  the  options  formerly  traded 
on  NYSE,  other  than  NYA  Options, 
which  will  be  exclusively  licensed  to 
CBOE. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Sfembers.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Gpnunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  E)C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such  - 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-97- 
14  and  should  be  submitted  by  April  7, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 
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Self-Regulatory  Organizations;  New 
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Filing  of  Proposed  Rule  Change 
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("Act").»  and  Rule  19b-^  thereunder.' 
notice  is  hereby  given  that  on  March  3, 
1997.  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sobstance  of 
the  Proposed  Rule  Change 

The  NYSE  has  determined  to  cease 
maintaining  a  trading  facility  for 
transactions  in  options  issued  by  The 
Options  Clearing  Cbrporation  ("OCC") 
and  proposes  to  facilitate  transfer  of  its 
options  business  to  the  Chicago  Board 
Options  Exchange.  Incorporated 
(*CBOE").3 

As  more  fully  described  below,  under 
the  agreement  between  the  Exchange 
and  CBOE  that  sets  forth  the  terms  and 
conditions  pursuant  to  which  the 
transfer  will  take  place  ('Transfer 
Agreement").*  CBOE  will  issue  trading 
permits  to  NYSE  options  firms  in 
accordance  with  the  number  of  NYSE 
floor  badges  held  by  the  firms'  partners, 
employees  and  affiliates.  Subject  to 
certain  limitations  described  in  the 
Transfer  Agreement,  the  Exchange 
proposes  to  have  discretion  to  condition 
the  issuance  of  permits  upon  the 
payment  of  any  amounts  owed  to  the 
Exchange  by  the  options  firms  or  their 
badge  holders  or  other  affiliates,  as  the 
case  may  be,  which  may  include  holders 
of  the  corresponding  NYSE  Options 
Trading  Rights  ("OTRs"). 

In  addition,  the  Transfer  Agreement 
gives  the  Exchange  control  over  possible 
payments  to  certain  holders  of  OTRs  or 
their  transferees  arising  from  a  lease 
pool  of  permits  called  for  by  the 
Transfer  Agreement,  as  more  fully 
described  elsewhere  in  this  notice.  The 
Exchange  proposes  to  have  discretion  to 
withhold  permission  for  such  payments 
until  (1)  any  amounts  owed  to  the 
Exchange  by  the  OTR  holder  or  its 
affiliates  are  paid  (which  may  be 
effected  by  directing  CBOE  to  make  the 
payments  directly  to  the  Exchange  until 
the  indebtedness  is  satisfied)  and  (2)  in 


>lSU.S.C78s(b)(l)(198«). 

»  17  CFR  240.19b-4  (1994) 

'On  March  3. 1997.  the  C30E  Bled  with  the 
Commissioa  a  proposed  rule  change.  SR-CBOE-97- 
14.  regarding  Ihe  transfer  of  the  ^JYSE  options 
business. 

*CBOE's  parallel  filing  includes  the  Transfer 
Agreement  as  Exhibit  B  to  Ihe  filing.  The 
Exchange's  proposed  rule  change  and  this  notice 
incorporate  Exhibit  B  to  SR-CBOE-97-14. 


the  case  where  the  OTR  has  been 
separated,  the  holder  transfers  his  OTR 
to  the  Exchange. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  mth  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  effect  the  fair  and  orderly 
transfer  of  the  Exchange's  options 
business  to  CBOE  and  to  secure  for 
traders  and  brokers  who  currently  make 
their  living  on  the  Exchange's  options 
floor  an  opportunity  to  continue  their 
occupations  at  CBOE. 

The  basic  parameters  of  the  transfer 
and  their  purposes,  as  well  as  the 
environmental  factors  that  led  to  the 
transfer  and  molded  the  negotiations 
between  the  Exchange  and  CBOE.  are 
described  below. 

(i)  Overview 

CBOE  will  acquire  the  options 
business  conducted  through  the 
Exchange's  options  facilities  pursuant  to 
the  Transfer  Agreement.  The  effective 
date  of  the  acquisition  is  scheduled  for 
April  28.  1997.  subject  to  fulfillment  of 
conditions  specified  in  the  Transfer 
Agreement  and  approval  of  this 
proposed  rule  change  and  the  parallel 
filing  by  CBOE. 

(ii)  Background 

In  April  1996.  the  Exchange 
undertook  a  strategic  review  of  the  13- 
year  operation  of  its  options  business.  In 
the  course  of  the  review,  the  Exchange 
considered  the  potential  for  overall 
growth  in  the  options  industry;  explored 
the  needs  of  the  order-providing  firms 
and  the  relationships  through  which  the 
options  business  is  done;  assessed  the 
existing  capacity  and  structure  in  the 
options  industry  and  the  Exchange's 
existing  and  potential  competitive 
position:  and  examined  the  scale  of  the 
effort  necessary  to  make  the  Exchange's 
options  business  line  profitable.  The 
Exchange  concluded  that  remaining  in 


the  options  business,  even  at  the  then- 
current  market  share,  would  require 
significant  capital  expenditures,  and 
that  any  effort  to  significantly  improve 
market  share  would  require  an 
enormous  expenditure  of  capital  and 
human  resources. 

On  May  2, 1996,  upon  presentation  of 
the  strategic  review  to  the  Exchange's 
Board  of  Directors,  it  was  determined 
that  further  investigation  would  be 
made  into  the  possibility  of  exiting  the 
options  business  and  directing  the 
resources  previously  expended  on  that 
business  to  the  Exchange's  core  equity 
business. 

Publicity  via  Reuters  and  other  news 
media  followed  this  determination, 
resulting  in  numerous  inquiries  from 
options  exchanges,  commodities 
exchanges,  member  firms  and  others  as 
to  the  possible  acquisition  of  the 
Exchange's  options  business.  Several  of 
these  inquiries  mentioned  the 
possibility  of  granting  special  trading 
privileges,  relocation  payments  and 
other  benefits  to  the  Exchange's  options 
members  in  connection  with  their 
collective  relocation  to  the  acquirer,  as 
well  as  the  possibility  of  paying 
licensing  fees  and  other  amounts  to  the 
Exchange. 

In  light  of  these  inquiries  and  other 
factors,  on  June  24,  1996.  the  Exchange 
notified  its  members  and  member 
organizations  that  it  would  transmit  to 
the  various  exchanges  and  others  that 
had  expressed  interest  in  acquiring  its 
options  business  the  proposed  terms  for 
the  sale  of  the  business,  as  well  as 
certain  operational  and  other  statistical 
data.  This  information  was  sent  on  or 
about  June  27, 1996,  except  as  to  one 
recipient  to  whom  it  was  sent  on  July 
19.  1996. 

These  transmissions  resulted  in  a 
series  of  telephone  and  face-to-face 
discussions  with  a  variety  of  potential 
purchasers.  The  American  Stock 
Exchange  (  "AMEX"),  CBOE  and  the 
Philadelphia  Stock  Exchange  ("PHLX") 
provided  detailed,  written  preliminary 
bids  and  executed  confidentiality 
agreements  with  the  Exchange.^ 

During  these  discussions,  it  became 
clear  that  because  there  are  as  many 


^  NYSE  also  met  on  several  occasions  with  the 
New  York  Cotton  Exchange  ("Cotton  Exchange"), 
but  the  Cotton  Exchange  did  not  make  a  written 
submission  to  NYSE  and  did  not  comply  with  any 
deadlines  under  NYSE's  tender  process  during 
August  and  September  1996.  Moreover,  the  cotton 
Exchange  faced  barriers  to  entry  not  applicable  to 
the  oth0r  exchanges,  including  absence  of 
registration  as  a  national  securities  exchange  with 
the  Commission  and  lack  of  requisite  systems  and 
regulatory  capacity.  By  letter  to  NYSE  dated 
December  16.  1996,  (attached  as  a  part  of  Exhibit 
A  to  this  filingj.  the  Cotton  Exchange  indicated  that 
it  had  no  interest  in  acquiring  NYSE's  options 
business. 


OTRs  as  there  are  Exchange  members  (a 
total  of  1366).  but  only  92  OTRs  were 
directly  involved  in  the  options 
business,  there  was  an  excess  of  1,274 
OTRs,  thus  complicating  negotiations  to 
obtain  cost-ft'ee  trading  permits. 
Accordingly,  by  resolution  on 
September  5.  1996.  the  Exchange's 
Board  limited  the  universe  of  OTR 
holders  potentially  entitled  to  direct 
benefits  from  the  transfer  to  present  and 
future  holders  of  the  92  "activated" 
OTRs,  that  is,  to:  (1)  Regular  members 
who  already  were  using  or  leasing  out 
their  OTRs.  (2)  holders  of  OTRs 
separated  from  equity  memberships, 
and  (3)  subsequent  purchasers  from 
them. 

Based  upon  review  of  these 
preliminary  bids  and  other  factors,  the 
Exchange  sent  to  those  three 
preliminary  bidders  a  letter  dated 
September  10,  1996,  requesting  firm, 
written  bids  (the  acceptance  of  which  by 
NYSE  would  create  a  letter  of  intent 
between  the  parties),  providing 
parameters  for  the  bids,  and  asking  that 
the  bids  be  submitted  within  a  week. 
The  Exchange  received  written  bids 
&t)ra  CBOE  and  AMEX,  each  dated 
September  17.  1996,  and  from  PHLX, 
dated  September  16,  1996. 

Based  upon  its  comparison  of  these 
bids,  telephone  conferences  and 
discussions  with  representatives  of  the 
bidders,  the  Exchange  staff 
recommended  the  CBOE  bid  to  the 
Exchange's  Board  of  Directors.  The 
recommendation  was  based  on  several 
factors,  including  that  CBOE's  bid  was 
competitive  with  the  other  bids 
financially  and  generally  superior  in 
terms  of  the  opportunity  it  promised  for 
NYSE  options  traders  and  brokers  to 
continue  to  make  their  livings  in  the 
options  business.  In  particular,  the 
CBOE  bid,  which  was  competitive  from 
the  standpoint  of  trading  rights,  offered 
a  separate,  state-of-the-art  facility  for  the 
transferred  business.  The  likelihood  that 
CBOE  would  remain  viable  for  the  long 
term  was  also  a  key  factor. 

On  October  3, 1996,  the  Board 
indicated  its  preference  for  negotiations 
with  CBOE  based  upon  GBOE's  bid.  By 
letter  to  CBOE  dated  October  3, 1996, 
NYSE  accepted  CBOE's  bid,  thereby 
creating  a  letter  of  intent  between  NYSE 
and  CBOE. 

On  November  7,  1996,  following 
further  clarification  of  CBOE's  bid  and 
extensive  discussions  between  CBOE 
and  NYSE,  the  Board  authorized 
execution  and  delivery  of  the  requisite 
agreements  and  other  appropriate 
actions  with  CBOE  to  consummate  the 
proposed  transaction. 

On  December  5,  1996,  the  Exchange 
and  CBOE  executed  a  revised  letter  of 


intent  for  the  purpose  of  further 
clarifying  certain  points.  On  December 
9,  1996,  the  Exchange  distributed  on  its 
options  floor  a  memorandum  explaining 
the  proposed  transaction  and,  shortiy 
thereafter,  mailed  copies  thereof  to  the 
92  OTR  holders  discussed  above.  The 
Exchange  and  CBOE  executed  the 
Transfer  Agreement  as  of  February  5, 
1997. 

(iii)  Trading  Permits  and  How  They 
Benefit  Exchange  Options  Firms  and 
Options  Trading  Rights 

This  section  highlights  the  key 
elements  of  the  rights,  privileges  and 
benefits  available  to  transferring  NYSE 
options  members  pursuant  to  the  rules 
CBOE  proposes  to  adopt  in  accordance 
with  the  Transfer  Agreement. 

(aa)  Creation  and  Issuance  of  CBOE 
Trading  Permits 

CBOE  will  create  and  issue  75  trading 
permits,  each  having  a  seven-year 
duration.  Subject  to  limited  exceptions, 
the  permits  may  not  be  sold,  leased  or 
transferred  for  a  period  of  one  year  after 
the  effective  date  under  the  Transfer 
Agreement.  The  permits  will  provide  for 
trading  on  a  new  and  separate  trading 
floor  at  CBOE's  Chicago  facility. 
Representatives  of  the  Exchange's 
options  community  will  have  the 
opportunity  to  participate  in  the  design 
of  the  new  trading  floor,  which  will 
have  services  and  support  facilities 
comparable  to  those  used  on  CBOE's 
princip<il  options  trading  floor.  Upon 
qualification  pursuant  to  CBOE  rules, 
permit  recipients  will  have  (1)  the  right 
to  act  as  broker  or  dealer  in  transferred 
options  (i.e..  options  ti^ded  on  NYSE 
and  not  dually  listed  on  CBOE),  as  well 
as  in  options  subsequenUy  allocated  to 
the  program  by  CBOE;  (2)  the  right  to 
trade  "by  order"  as  principal  on  CBOE's 
principal  trading  facility  those  options 
dually  listed  on  NYSE  and  CBOE;  and 
(3)  the  right  to  trade  "by  order"  as 
principal  on  CBOE's  principal  trading 
facility  any  other  classes  of  CBOE 
options  up  to  an  aggregate  of  20  percent 
of  the  holder's  quarterly  contract 
volume  on  CBOE. 

In  addition,  each  NYSE  options 
specialist  unit  will  be  appointed  as  the 
CBOE  Designated  Primary  Market- 
Maker  ("DPM")  in  its  ti^nsferred 
specialty  options.  CBOE  will  allocate  to 
the  new  program  securities  underlying 
at  least  14  options  classes  per  year  for 
the  first  seven  years  after  the  transfer. 

Permit  holders  will  be  subject 
generally  to  the  same  obligations  under 
the  CBOE  rules  as  are  regular  CBOE 
members,  except  that  application  fees 
will  be  waived  in  certain  instances. 
Under  certain  circumstances,  recipients 


of  permits  or  their  nominees  who  move 
their  principal  residence  to  Chicago  and 
qualify  under  CBOE  rules  may  receive 
up  to  $10,000  per  permit  for  customary 
moving  expenses. 

(bb)  Recipients  of  Permits;  Manner  of 
Issuing  Permits;  Lease  Pool 

The  75  Permits  are  to  be  issued  as 
follows: 

(1)  Non-Specialist  Firms 
("Homesteader  Rule").  Each  Exchange 
non-specialist  options  firm,  including 
sole  proprietors,  doing  business  on  the 
NYSE  options  floor  will  be  offered  the 
same  number  of  permits  as  that  firm  had 
in  valid  NYSE  floor  badges  as  of 
December  5,  1996.  However,  in  order  for 
the  firm  to  actually  receive  permits,  the 
firm's  individual  badge  holders  on  that 
date  must  personally  qualify  and  trade 
on  CBOE  as  individual  permit  holders 
or  as  "nominees"  of  the  firms  owning 
permits.  Consistent  with  CBOE  rules 
permitting  partnerships  and 
corporations  to  be  members,  the  firms 
themselves  may  own  permits.  CBOE 
may  impose  limits  on  transfers  of 
permits  and  prohibit  substitution  of 
nominees  in  a  manner  designed  to 
assure  that  p>ermits  are  not  transferred, 
and  that  nominees  remain  with  the  firm 
at  CBOE.  for  one  year  after  issuance. 

(2)  Specialist  Firms.  As  in  the  case  of 
non-specialist  firms,  each  Exchange 
specialist  options  firm,  including  joint 
books,  will  be  offered  the  same  number 
of  permits  as  that  firm  had  in  valid 
NYSE  floor  badges  as  of  December  5. 
1996.  However  in  contrast  to  non- 
specialist  firms,  no  specified  individual 
will  be  required  to  be  a  specialist  firm's 
nominee  or  to  move  to  or  remain  at 
CBOE  as  a  condition  of  a  permit's 
effectiveness.  Instead,  the  specialist 
firms  can  select  the  persons  to  t>ecorae 
nominees  and  use  the  permits. 
Nominees  may  be  freely  substituted,  but 
CBOE  may  impose  limits  on  transfers  of 
permits  designed  to  assure  that  permits 
are  not  transferred  for  one  year  after 
issuance. 

(3)  Creation  of  Lease  Pool  and 
Distribution  of  Proceeds.  CBOE  will 
lease  out  any  of  the  75  permits  not 
issued  as  specified  above,  as  well  as  any 
permits  revoked  due  to  violation  of 
CBOE  restrictions  on  transfer  and 
substitution  of  nominees,  through  an 
auction  or  other  competitive  process. 
The  proceeds  &t>m  the  leases  will  be 
distributed  pro  rata  to  the 
approximately  92  persons  who,  as  a 
result  of  their  OTRs,  were  entitled  to 
possible  benefits,  as  discussed  above. 


iMI 


12674 


Federal  Register  /  Vol.  62,  No.  51  /  Monday,  March  17,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  51  /  Monday,  March  17.  1997  /  Notices 


12675 


(cc)  Transfer  Agreement  Provisions  As 
Pragmatic  Compromises 

The  elements  of  the  transfer  outlined 
above  represent  a  series  of  pragmatic 
compromises  negotiated  to  reconcile  the 
respective  goals  of  the  Exchange  and 
CBOE.  As  noted  above,  the  Exchange 
sought  to  minimize  the  disruption  in  the 
lives  of  the  option  badge  holders  and  to 
maximize  the  opportunity  for  its  options 
traders  and  brokers  to  continue  to  make 
their  livings  in  the  options  business 
after  the  transfer. 

In  contrast,  CBOE  sought  to  maximize 
the  success  of  the  transfierred  market  as 
a  whole  by  seeking  to  assure  (1)  That  the 
NYSE  options  specialists  participated  in 
the  transfer.  (2)  that  NYSE  option 
traders  and  brokers  with  trading 
experience  moved  to  Chicago,  and  (3) 
that  the  number  of  f)ermits  issued 
optimized  the  viability  of  the  transferred 
market  as  a  whole  and  of  the  Inisinesses 
of  the  permit  holders  individually. 
Thus,  for  example,  the  Transfer 
Agreement's  "homesteader"  element 
was  designed  to  support  CBOE's  general 
goal  of  attracting  experienced  traders. 
However,  the  omission  of  a 
homesteading  requirement  for 
specialists  reflects  the  higher  priority 
attached  by  CBOE  to  assuring  that  all  of 
the  options  specialists  participated  in 
the  transfer. 

(iv)  Purchase  Price  and  Economic 
Rationale 

The  purchase  price  under  the  Transfer 
Agreement  is  $5,000,000.  Followring  is  a 
discussion  of  the  economic  basis 
supporting  this  purchase  price  and  the 
transaction,  generally. 

By  acquiring  the  Exchange's  options 
business,  CBOE  will  obtain  a  trained 
pool  of  talent  with  experience  in  the 
trading  characteristics  of  the  transferring 
option  classes  and  customer 
relationships.  Assuming  that  these 
attributes  and  CBOE's  own  assets  enable 
it  at  least  to  retain  the  Exchange's 
market  share.  CBOE  will  acquire  a 
substantial  revenue  stream  offset  by 
only  marginal  increases  in  operating 
costs.  CBOE  also  will  face  a  one-time 
investment  in  facilities. 

Typically  in  the  sale  of  a  going 
business,  the  seller  receives  a  multiple 
of  annual  revenues,  especially  if  lower 
fixed  or  marginal  costs,  or  other  factors, 
allow  the  purchaser  a  better  opportiuiity 
than  the  seller  to  realize  benefits  fit>m 
existing  or  anticipated  revenues.  The 
Exchange  believes  that  the  Transfer 
Agreement  does  no  more  than  recognize 
an  appropriate  sharing  of  these 
revenues. 


(v)  Use  of  Proceeds 

The  Exchange  will  retain  $1.2  million 
of  the  purchase  price  to  partially  offset 
Exchange  exit  costs  and  as 
compensation  for  a  ten-year  license 
given  to  CBOE  to  list  and. trade  options 
on  the  NYSE  Composite  Index.  The 
Exchange  will  distribute  the  remaining 
$3.8  million  of  the  purchase  price,  net 
of  an  appropriate  tax  reserve,  on  a  pro 
rata  basis  to  all  of  its  1366  members, 
subject  to  a  determination  of  whether  or 
not  the  distribution  will  be  taxed  both 
to  the  Exchange  and  to  the  member 
recipients.  The  tax  reserve  recognizes 
that  the  distribution  of  the  lease  pool 
proceeds  discussed  elsewhere  in  this 
notice  may  also  result  in  imputed 
income  to  the  Exchange.  The  Exchange 
will  apply  to  the  Internal  Revenue 
Service  for  Private  Letter  Rulings  to 
resolve  the  two  tax  question.  Pending 
receipt  of  the  rulings,  CBOE  will  pay  the 
$3.8  million  into  an  Escrow  Account. 

If  the  Exchange  receives  an  adverse 
ruling  on  the  lease  proceeds,  a  portion 
of  the  escrow  account  will  be  released 
annually  as  needed  to  fund  tax 
payments,  writh  any  surplus  reverting  to 
the  Exchange's  treasury  after  the  lease 
pool  terminates  in  the  year  2004.  If  the 
Exchange  receives  an  adverse  ruling  on 
the  distribution  to  the  1366  members, 
distribution  (net  of  any  tax  reserve  for 
the  lease  pool  proceeds)  of  some  or  all 
of  the  escrow  account  may  be  made  to 
tbe  NYSE  Foundation  « instead  of  the 
1366  members.  Under  no  circumstances 
will  escrow  funds,  except  for  amounts 
owed  to  the  Exchange  and  any  tax 
reserves  or  reserve  surplus,  be 
distributed  other  than  to  the  1366 
members  or  the  NYSE  Foundation. 

(vi)  Conditions  to  Receipt  of  Permits 
and  Lease-Pool  Payments 

The  discretionary  conditions 
requiring  payment  of  outstanding 
amounts  owing  to  the  Exchange 
implement  similar  existing 
requirements  under  the  Exchange's 
Constitution  and  rules.  (See,  e.g..  NYSE 
Constitution,  Article  D,  Section  8;  NYSE 
Rule  795(d)(i);  and  NYSE  Rule  795.10, 
Supplementary  Material.)  The 
discretionary  condition  requiring 
transfer  of  separated  OTRs  to  the 
Exchange  is  a  housekeeping  matter 
designed  to  assure  that  all  OTRs.  which 


*The  NYSE  Foundation,  authorized  by  the  Board 
of  [hrecton  of  the  Exchange  in  October  1983  and 
incorporated  as  a  not-for-profit  organization  in 
November  1983.  provides  funds  for  educational, 
civic  and  charitable  purposes.  Tbe  Foundation's 
charitable  giving  focuses  on  three  main  areas: 
education,  quality  of  life,  and  community.  The 
escrow  funds  would  be  available  for  any  such 
purposes  other  than  those  speciScally  targeted  at 
the  securities  industry. 


will  have  only  speculative  value  at  the 
conclusion  of  the  transfer,  are  held 
either  by  regular  members  or  the 
Exchange  itself. 

(b)  Basis 

The  Exchange  beUeves  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  under  Section 
6(b)(5)  that  an  exchange  have  rules  that 
are  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  full  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  1934 
Act 

The  Exchange  notes  that  in  CBOE's 
parallel  filing.  Item  4  of  SR-CBOE-97- 
14,  CBOE  oudines  the  way  in  which  the 
transfer  enhances  the  competitive    • 
environment  and  imposes  no 
restrictions  on  tradiiig  by  NYSE  or  other 
markets  of  the  stock  options  now  traded 
on  NYSE,  other  than  options  on  the 
NYSE  Composite  Index  subject  to  the 
license  agreement  with  CBOE.  The 
Exchange's  proposed  rule  change  and 
this  notice  incorporate  Item  4  of  CBOE's 
filing. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  received  the 
following  written  comments  from 
members  or  other  interested  parties: 

Letter  to  Richard  Grasso.  Chairman 
and  Chief  Executive  Officer  of  the 
Exchange,  from  Stephen  G.  O'Grady 
Frank  Barbato  and  Greg  Tenbekjian. 
Exchange  options  traders,  dated 
November  22. 1996,  objecting  to  the 
proposed  transaction  with  CBOE  on  the 
grounds  that  various  classes  of  options 
participants  were  not  treated  equally. 
The  Exchange  has  not  made  and  could 
not  make  any  representation  to  members 
concerning  exact  equality  of  treatment. 
As  more  fully  explained  elsewhere  in 
this  notice,  the  bid  process  initiated  by 
the  Exchange  brought  to  bear  the 
dictates  of  the  market  which,  generally, 
placed  a  higher  premium  on  specialist 
participation  in  any  transfer  than  on 
participation  by  brokers.  The  Exchange, 
which  was  under  no  obligation  to  obtain 
any  benefits  for  any  options 
participants,  felt  it  was  unreasonable  to 


reject  potential  benefits  to  almost  all 
options  participants,  including  brokers 
whose  badge  holders  were  willing  to 
transfer  to  CBOE,  because  the 
marketplace  placed  a  higher  premium 
on  participation  by  one  group  than 
another. 

Letter  to  Lewis  J.  Horowitz,  Executive 
Vice  President  of  the  Exchange,  &x)m 
Joseph  J.  O'Neill.  President  of  the  New 
York  Cotton  Exchange,  dated  December 
16.  1996,  to  the  effect  that  the  Cotton 
Exchange  had  no  interest  in  acquiring 
the  Exchange's  options  operations. 

Letter  to  Rudolph  Giuliani,  Mayor  of 
the  City  of  New  York,  from  Mark  Green, 
Public  Advocate  of  the  City  of  New 
York,  dated  January  8,  1997,  regarding 
possible  loss  of  jobs  in  New  York  City 
as  a  result  of  the  transfer  to  CBOE. 

Letter  to  the  Exchange  from  Isaac  M. 
Ovadiah,  an  OTR  lessor,  dated  January 
9,  1997,  reflecting  the  writer's  intent  to 
arbitrate  against  die  Exchange's  future 
plans  concerning  trading  rights  and  to 
apply  to  the  federal  courts  seeking 
injunctive  relief.  The  Exchange  knows 
of  no  basis  pursuant  to  which 
arbitration  would  be  available  to  Mr. 
Ovadiah  and  no  basis  for  the  granting  of 
an  injunction  or  similar  relief  with 
respect  to  any  of  the  proposed 
transactions  with  CBOE.  The  Exchange 
has  received  no  further  written 
communication  from  Mr.  Ovadiah 
concerning  the  matters  teferred  to 
above. 

Letter  to  William  Johnston,  President 
and  Chief  Operating  Officer  of  the 
Exchange,  from  Cohen.  Duffy,  McGowan 
&  Co.,  LLC.  dated  January  16. 1997.  to 
the  effect  that  the  Exchange's  process  for 
the  proposed  transfer  to  CBOE  was  fair 
and  that  the  economic  benefit  to 
members  choosing  to  go  to  CBOE  will 
surpass  anything  they  could  have 
achieved  elsewhere. 

Memorandum  to  William  Johnston, 
President  and  Chief  Operating  Officer  of 
the  Exchange,  bom  Mark  Dufl^.  an 
Exchange  options  trader,  dated  January 
20.  1997.  to  the  effect  that  the  proposed 
CBOE  transaction  is  fair  and  provides 
beneficial  opportunities. 

Letter  to  William  Johnston.  President 
and  Chief  Operating  Officer  of  the 
Exchange,  from  Lawrence  Helfant,  Inc.. 
dated  February  4. 1997.  indicating  that 
the  firm  did  not  support  any  possible 
legal  action  against  the  Exchange  by 
OTR  holders  with  respect  to  the 
proposed  transfer  to  CBOE  and  that  it 
endorsed  the  proposed  transfer. 

Letter  to  William  Johnston.  President 
and  Chief  Operating  Officer  of  the 
Exchange,  frt>m  BE  Partners,  dated 
February  12.  1997.  to  the  effect  that  the 
CBOE  proposal  was  the  best  of  the 


proposals  frtim  the  major  exchanges  for 
transfer  of  the  options  business. 

Undated  notice  entiUed  "An  Open 
Letter  To  The  Members,  Directors,  and 
Chairman  of  the  New  York  Stock 
Exchange"  &t>m  certain  NYSE  options 
participants  named  therein,  as 
distributed  on  the  Exchange's  Optioos 
floor,  reflecting  opposition  to  the 
proposed  transaction.  The  Exchange 
notes  that  is  could  simply  have 
terminated  its  options  business  and 
sought  no  benefits  for  any  options 
participants. 

However,  as  is  more  fully  explained 
elsewhere  in  this  notice,  the  Exchange 
has  obtained  substantial  benefits  for  a 
broad  cross-section  of  options 
participants.  The  objections  voiced  in 
this  notice  do  not  take  into  account  the 
foregoing  fact  or  the  limitations  euid 
trade-offs  inherent  in  the  negotiation 
process  necessarily  undertaken  by  the 
Exchange  in  connection  with  the 
proposed  transaction.  The  Exchange 
believes  that  all  objections  set  forth  in 
the  notice  from  the  options  participants 
have  been  addressed  in  the  Exchange's 
notice  and  rule  filing  and  that  the 
proposed  transaction  will  be  beneficial 
to  the  Exchange's  overall  membership. 

Undated  and  luisigned  notice  entitled 
"NYSE  Options  Update",  as  distributed 
on  the  Exchange  options  floor,  alleging 
various  shortcomings  in  the  proposed 
transaction,  all  of  which  were 
responded  to  or  explained  in  the  body 
of  the  Exchange's  notice.  An  abbreviated 
reiteration  of  those  responses  with 
respect  to  all  substantive  issues  in  the 
notice  follows:  (i)  The  assertion  that 
NYSE  members  who  have  not  activated 
their  OTRs  will  receive  no 
compensation  is  not  correct;  depending 
upon  rulings  from  the  Internal  Revenue 
Services  with  respect  to  tax  treatment  of 
certain  proceeds  from  the  transaction, 
members  may  receive  a  pro  rata 
distribution  of  some  or  all  of  such 
proceeds,  or  will  benefit  indirectiy  from 
contribution  of  amounts  to  the  NYSE 
Foundation;  (ii)  as  to  OTR  lessors 
"losing  their  income"  for  OTR  leases,  it 
is  anticipated  that,  subject  to  certain 
contingencies,  OTR  lessors  will  receive, 
for  7  years,  payments  from  the  lease 
pool  to  be  maintained  by  CBOE  which 
will  exceed  lease  payments  now 
received  for  OTRs;  and  (iii)  as  to  current 
"operatives"  of  OTRs  receiving 
"severely  limited  trading  rights  on 
CBOE",  in  fact,  CBOE  is  creating  a  new 
and  separate  trading  floor  with  new  and 
very  broad-based  trading  rights  avedlable 
in  former  NYSE  options  and  other 
options  to  transferring  NYSE 
participants  who  meet  CBOE  rules  and 
requirements. 


m.  Date  of  EOectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Security  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Sti^eet,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
shotdd  refer  to  File  No.  SR-NYSE-97- 
05  and  should  be  submitted  by  April  7, 
1997. 

For  the  Commission,  by  the  Division  of  - 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 

[PR  Doc.  97-6560  Filed  3-14-97;  8:45  am) 
BIUJNG  CODE  Wlfr-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
State  of  Mississippi  Declaration  of 

0188816^2936 

Union  County  and  the  contiguous 
Counties  of  Benton,  Lafayette,  Lee, 
Marshall,  Pontotoc,  Prentiss,  and 


'  17  cm  20O.3O-3(a)(12). 
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Tippah  in  the  State  of  Mississippi 
constitute  a  disaster  area  as  a  resuh  of 
damages  caused  by  heavy  rain  and 
tornadoes  which  occurred  February 
28 — March  1.  1997.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  May  9, 
1997  and  for  economic  injury  until  the 
close  of  business  on  December  10,  1997 
at  the  address  listed  below  or  other 
locally  axmounced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 
The  interest  rates  are: 


Percent 

For  physical  damage: 

Homeowners    with    credit    avail- 

able elsewhere  

7.625 

Homeowners  without  credit  avail- 

able elsewhere  

3  875 

Businesses  with  credit  availatite 

elsewhere  

8.000 

Businesses  and  norv-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

4.000 

Others  (irKludirig  non-profit  orga- 

nizations) with  credit  available 

elsewhere  

7.250 

For  economic  injury: 

Businesses  and  small  agricultural 

cooperatives     without     credit 

available  elsewhere 

4000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  293612  and  for 
economic  injury  the  number  is  943000. 

Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  10,  1997. 
Aida  Alvarez, 
Administrator. 
[R  Doc.  97-6565  Filed  3-14-97;  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Allocation  of  the  200,000  Metric  Ton 
Increase  In  ttie  Amount  Available 
Under  the  Raw  Cane  Sugar  Tariff-Rate 
Quota 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

summary:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  of  the  allocation  among 
supplying  countries  and  customs  areas 
for  the  200,000  metric  ton  increase  in 
the  amount  available  under  the  current 
raw  cane  sugar  tariff-rate  quota  triggered 
by  the  fact  that  the  stocks  to  use  ratio 
for  sugar  reported  in  the  U.S. 
Department  of  Agriculture's  World 
Agricultural  Supply  and  Demand 
Estimates  on  March  11,  1997,  was  14 
percent. 

EFFECTIVE  DATE:  March  17,  1997. 
ADDRESSES:  Inquiries  may  be  mailed  or 
delivered  to  Audrae  Erickson,  Senior 
Economist,  Office  of  Agricultural  "Affairs 
(Room  421),  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.  Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrae  Erickson,  Office  of  Agricultural 
Affairs,  202-395-6127. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Additional  U.S.  Note  5  to  chapter  17 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS),  the  United 
States  maintains  a  tariff-rate  quota  for 
imports  of  raw  cane  sugar.  On 
September  13,  1996.  the  Secretary  of 
Agriculture  aimounced  the  in-quota 
quantity  for  the  tariff-rate  quota  for  raw 


cane  sugar  for  the  period  October  1, 
1997-September  30,  1997,  and 
announced  an  administrative  plan 
under  which  the  quantity  available 
would  be  increased  by  200,000  metric 
tons,  raw  value,  if  the  stocks-to-use  ratio 
reported  in  the  March  1997  U.S. 
Department  of  Agriculture's  World 
Agricultural  Supply  and  Demand 
Estimates  (WASDE)  is  less  than  or  equal 
to  15.5  percent.  On  March  11,  1997,  the 
WASDE  reported  a  stocks  to  use  ratio  of 
14  percent,  thereby  triggering  a  200,000 
metric  ton  increase  in  the  quantity 
available  under  the  tariff-rate  quota. 
Section  404(d)(3)  of  the  Uruguay  Round 
Agreements  Act  (19  U.S.C.  3601(d)(3)) 
authorizes  the  President  to  allocate  the 
in-quota  quantity  of  a  tariff-rate  quota 
for  any  agricultural  product  among 
supplying  countries  or  customs  areas. 
The  President  delegated  this  authority 
to  the  United  States  Trade 
Representative  under  paragraph  (3)  of 
Presidential  Proclamation  No.  6763  (60 
FR  1007).  AddiUonal  U.S.  Note  5(b)(i)  to 
chapter  17  of  the  HTS  also  provides  that 
the  quota  amounts  established  under 
that  note  may  be  allocated  among 
supplying  countries  and  areas  by  the 
United  States  Trade  Representative. 

Raw  Cane  Sugar  Allocation 

Accordingly,  USTR  is  allocating  the 
200,000  metric  ton  increase  in  the 
amount  available  under  the  raw  cane 
sugar  tariff-rate  quota  to  the  following 
countries  or  areas  in  metric  tons,  raw 
value: 


Country 


Argentina  

Australia 

Bart)ados 

Belize 

Bolivia 

Brazil 

Colombia  

Congo  

Costa  Rica 

Cole  d'lvoire  

Dominican  Republic 

Ecuador  

El  Salvador 

Fiji  .... 

Gabon 

Guatemala 

Guyar^ 

Haiti  

Honduras  

India 

Jamaica  

Madagascar 


Cun-ent  FY 
1997  alloca- 
tion 


69.774 

134,681 

11.359 

17.849 

12,981 

235,286 

38.944 

7,258 

24.340 

7,258 

285,588 

17.849 

42.189 

14.604 

7.258 

77.888 

19.472 

7,258 

16,227 

12,981 

17,849 

7.258 


Additional 
allocation 


8.731 
16.853 

0 

2.234 

1.624 

29.442 

-4.873 

0 
3.046 

0 

35.736 

2,234 

5,279 

1.827 

0 
9.746 
2.437 

0 
2.030 
1.624 
2,234 

0 


New  FY 
1997  alloca- 
tion 


78,505 

151,533 

11.359 

20,083 

14.606 

264.727 

43,817 

7.258 

27.386 

7.258 

321,324 

20,083 

47,468 

16.431 

7.258 

87,634 

21,908 

7.258 

18.257 

14.606 

20.083 

7.258 


Country 


Malawi  

Mauritius 

Mexico  

Mozambique 

Nicaragua  

Panama  

Papua  New  Guinea 

Paraguay  

Peru  

Philippines  

South  Africa 

St.  Kitts  &  Nevis  .... 

Swaziland  

Taiwan  

Thailand  .., 

Trinidad-Tot>ago  .... 

Uruguay  

Zimt>abwe , 

Total  


Each  allocation  to  a  country  that  is  a 
net  importer  of  sugar  is  conditioned  on 
compliance  with  the  requirements  of 
section  902(c)(1)  of  the  Food  Security 
Act  of  1985  (7  U.S.C.  1446g  note). 
Charlene  Barshebky, 
Acting  United  States  Trade  Representative. 
|FR  Doc.  97-6582  Filed  3-14-97;  8:45  ami 
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Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  (202)  36&-9721. 

Dated:  March  12, 1997. 

Charles  A.  Hunnicutt, 

Assistant  Secretary  for  Aviation  and 
International  Affairs. 

IFR  Doc.  97-6656  Filed  3-14-97;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION      Federal  Aviation  Administration 


Office  of  Secretary 

Fitness  Detennination  of  M  &  N 
Aviation,  inc. 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  E)etermination — Order  97-3-12; 
Order  to  Show  Cause. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  that  M  &  N 
Aviation,  Inc.,  is  fit,  willing,  and  able  to 
conduct  scheduled  passenger  operations 
as  a  commuter  air  carrier. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
March  27.  1997. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  with  the  Air 
Carrier  Fitness  Division,  X-56,  Room 
6401,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington.  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 


FOR  FURTHER  INFORMATION  CONTACT: 
Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 


Ms. 


Agency  Infomiation  Collection  Activity 
Under  0MB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  information  collection  requirement 
described  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
FAA  is  requesting  an  emergency 
clearance  immediately  upon  receipt  of 
the  request  in  accordance  with  5  CFR 
1320.13.  The  following  information 
describes  the  nature  of  the  information 
collection  and  its  expected  burden. 

DATES:  Please  submit  comments  on  or 
before  May  16, 1997. 

XddRESSES:  Comments  on  this 
collection  may  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Docket  Library,  Room  10102,  Attention: 
Desk  Officer  for  FAA,  725  17th  Street, 
NW.,  Washington,  DC  20503.  A  copy  of 
the  comments  should  also  be  sent  to  the 
Federal  Aviation  Administration,  Air 


Current  FY 
1997  alloca- 
tion 


16,227 
19.472 
25.000 
21.095 
34.076 
47.057 

7,258 

7,258 

66,529 

219,059 

37,321 

7.258 
25,963 
19.472 
22.717 
11,359 

7.258 
19,472 


1.700.000 


Additional 
allocation 


2,030 
2,437 

0 
2,640 
4.264 
5.888 

0 

0 

8.325 

27.411 

4.670 

0 
3.249 
2,437 
2,843 
1.421 

0 
2.437 


200.000 


New  FY 
1997  alloca- 
tion 


18.257 
21.908 
25,000 
23,734 
38.340 
52.945 

7,258 

7.258 

74,854 

246,470 

41.991 

7.258 
29.211 
21,908 
25,560 
12,780 

7,258 
21,908 


1,900,000 


Transportation  CNvision.  AFS-200.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Davis  at  the  FAA  address  above,  or 
on  (202) 267-8166. 

SUPPLEMENTARY  INFORMATION: 

Title:  Pilot  Records  Improvement  Act 
of  1996. 

Abstract:  Section  502  of  the  Pilot 
Records  Improvement  Act  of  1996. 
Public  Law  104-264,  requires  that  an  air 
carrier  (as  defined  in  49  U.S.C. 
40102(a)(2)).  before  hiring  an  individual 
as  a  pilot,  request  and  receive  FAA 
Records,  Air  Carrier  and  other  records, 
and  National  Driver  Register  Records 
concerning  that  individual.  The 
Administrator  was  directed  to 
promulgate  standard  forms  for  use  by  air 
carriers  in  requesting  those  Pilot 
Records.  Upon  receipt  of  any  requested 
records,  an  air  carrier  "may  use  such 
records  only  to  assess  the  qualifications 
of  the  individual  in  deciding  whether  or 
not  to  hire  the  individual  as  a  pilot." 
(Section  502(f)(ll)  of  the  Pilot  Records 
Improvement  Act  of  1996,  P.L.  104-264. 

Use:  An  air  carrier  may  use  the  FAA 
forms  (numbers  TBD)  to  request  the 
records  of  all  applicants  for  the  position 
of  pilot.  The  information  collected  on 
the  forms  will  be  used  to  facilitate 
search  and  retrieval  of  the  requested 
records.  Air  carriers  then  may  use  the 
records  to  assess  the  qualifications  of 
the  individual  in  deciding  whether  or 
not  to  hire  the  individual  as  a  pilot. 

Respondents:  The  respondents  are  the 
air  carriers  gathering  data  on 
perspective  pilots  and  the  airmen/pilots 
applying  for  positions  with  the  air 
carriers.  It  is  estimated  that  there  will  be 


(Ml 
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105  part  121  carriers,  and  2.941  part  135 
carriers,  and  19,280  prospective  pilots. 

Frequency:  The  frequency  is 
determined  by  the  need  of  the  air  carrier 
to  hire  pilots,  not  by  statute. 

Burden:  It  is  estimated  that  there  will 
be  an  annual  burden  of  28,920  hours  on 
the  air  carriers  and  airmen  applying  for 
positions  as  pilots  with  those  air 
carriers. 

Issued  in  Washington,  DC.,  on  March  11, 
1997. 

Patricia  W.  Carter. 

Acting  Manager,  Corporate  Information 
Division,  ABC-100. 

|FR  Doc.  97-6614  Filed  3-14-97;  8:45  am] 
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Aviation  Security  Advisory  Committee 
Meeting 

AGENCY:  Federal  Aviation 

Administration. 

SUMMARY:  Notice  is  hereby  given  of  a 

meeting  of  the  Aviation  Security 

Advisory  Committee. 

DATES:  The  meeting  will  be  held  March 
26. 1997,  from  9:00  a.m.  to  1  p.m. 

AOORESSES:  The  meeting  will  be  held  in 
the  MacCracken  Room,  tenth  floor, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW, 
Washington.  D.C.  20591.  telephone  202- 
267-7622. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10  (a)  (2)  of  the  Federal 
Advisory  Committee  Act  (Pub.L.92-463; 
5  U.S.C.  App.ll),  notice  is  hereby  given 
of  a  meeting  of  the  Aviation  Security 
Advisory  Committee  to  be  held  March 
26.  1997,  in  the  MacCracken  Room, 
tenth  floor.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  The 
agenda  for  the  meeting  will  include: 
Cargo  Security,  Explosive  Detection 
Training  Programs,  Profiling  and  Bag 
Match  Updates,  and  Status  of  the 
Universal  Access  System  Working 
Group.  Attendance  at  the  March  26, 
1997,  meeting  is  open  to  the  public  but 
is  limited  to  space  available.  Members 
of  the  public  may  address  the  committee 
only  with  the  written  permission  of  the 
chair,  which  should  be  arranged  in 
advance.  The  chair  may  entertain  public 
comment  if.  in  its  judgment,  doing  so 
will  not  disrupt  the  orderly  progress  of 
the  meeting  and  will  not  be  unfair  to 
any  other  person.  Members  of  the  public 
are  welcome  to  present  written  material 
to  the  committee  at  any  time.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  Office  of 
the  Associate  Administrator  for  Civil 
Aviation  Security.  800  Independence 


Avenue.  SW..  Washington,  DC.  20591, 
telephone  202-267-7622. 

Issued  in  Washington.  D.C.  on  March  11, 
1997. 

Karl  Shnim, 

Director  of  Civil  Aviation  Security  Policy  and 

Planning. 

[PR  Doc.  97-6613  Filed  3-14-97;  8:45  ami 
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Federal  Aviation  Administration 

RTCA,  Inc.,  RICA  Special  Committee 
188;  Minimum  Aviation  System 
Performance  Standards  for  High 
Frequency  Data  Link 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  an  RTCA  Special 
Committee  188  meeting  to  be  held 
March  31-April  3. 1997,  starting  at  9:30 
a.m.  on  Monday,  March  31,  and  at  9:00 
a.m.  on  the  subsequent  days.  The 
meeting  will  be  held  at  RTCA,  Inc.,  1140 
Connecticut  Avenue,  N.W.,  Suite  1020. 
Washington,  EXZ,  20036. 

March  31:  Working  Group  1  MASPS; 
April  1:  Continue  Working  Group  1; 
April  2:  Working  Group  2  MOPS;  April 
3:  Plenary  Session  (9:00  a.m.-12:00 
noon). 

The  agenda  of  the  Plenary  Session 
will  be  as  follows:  (1)  Introductory 
Remarks;  (2)  Review  and  Approval  of 
Meeting  Agenda;  (3)  Approval  of  the 
Summary  of  the  Previous  Meeting;  (4) 
Review  of  Working  Group  1  (MASPS) 
Work;  (5)  Review  of  Working  Group  2 
(MOPS)  Work;  (6)  Open  Discussion;  (7) 
Adjourn. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Coimecticut  Avenue. 
N.W..  Suite  1020.  Washington,  DC. 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http;//www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
coDunittee  at  any  time. 

Issued  in  Washington  DC,  on  March  1, 
1997. 

Janice  L.  Peto*. 

Designated  Official. 

|FR  Doc.  97-6615  Filed  3-14-97;  8:45  am] 
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Notice  of  Passenger  Facility  Charge 
(RFC)  Approvals  and  Disapprovals 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Monthly  notice  of  PFC 
approvals  and  disapprovals.  In  February 
1997,  there  were  14  appUcations 
approved.  Additionally,  eight  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  49  U.S.C.  40117  (Pub.  L.  103-272) 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158).  This 
notice  is  published  pursuant  to 
paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  Burbank-Glendale- 
Pasadena  Airport  Authority,  Burbank, 
CA. 

Application  Number:  96-02-U-OO- 
BUR. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  to  be  Used  in  This: 
$27,441,000. 

Charge  Effective  Date:  September  1, 
1994. 

Estimated  Charge  Expiration  Date: 
October  1.2001. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  change  from  previous 
approval. 

Brief  Description  of  Projects  Approved 
for  Use:  Acquire  land — Plant  B-6, 
Construct  aircraft  rescue  and  firefighting 
ARFF)  station. 

Decision  Date:  February  5.  1997. 

For  Further  Information  Contact:  John 
Milligan,  Western  Pacific  Region 
Airports  Division.  (310)  725-3621. 

Public  Agency:  Melbourne  Airport 
Authority,  Melbourne,  FL. 

Application  Number:  96-01-C-OO- 
MLB. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/:  $3.00.  "     . 

Total  Net  PFC  Revenue  Approved  in 
This  Application:  $787,470. 

Earliest  Charge  Effective  Date:  May  1. 
1997. 

Estimated  Charge  Expiration  Date: 
April  1. 1998. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Melbourne 
International  Airport 


iMI 


Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Airfield  signage 
and  vault  improvements.  Part  107.14 
security  improvements.  Master  plan 
update,  Construct  midfield  ARFF 
building,  Environmental  assessment  for 
runway  9L  extended  safety  area. 
Acquire  radio  equipment  (107.14), 
Federal  Inspection  Station. 

Decision  Date:  February  7. 1997. 

For  Further  Information  Contact: 
Vernon  P.  Rupinta,  Orlando  Airports 
District  Office,  (407)  648-6583. 

Public  Agency:  Grand  Forks  Regional 
Airport  Authority.  Grand  Forks.  ND. 

Application  Number:  97-04-C-OO- 
GFK. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3.00. 

Total  Net  PFC  Revenue  in  This 
Decision:  $339(864. 

Earliest  Charge  Effective  Date:  May  1, 
1997. 

Estimated  Charge  Expiration  Date: 
January  1.  1998. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Grand 
Forks  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Reconstruct/ 
widen  taxiway  A.  Update  airport  master 
plan/layout  plan.  Acquire  land  for 
runway  protection  zone/obstruction 
removal.  Reconstruct  B  apron  and 
install  apron  lighting,  Purchase  snow 
removal  equipment/snowplow. 
Purchase  snow  removal  equipment/ 
loader.  Rehabilitate  airline  apron. 

Decision  Date:  February  7. 1997. 

For  Further  Information  Contact: 
Irene  R.  Porter,  Bismarck  Airports 
District  Office.  (701)  250-4385. 

Public  Agency:  Greater  Rockford 
Airport  Authority.  Rockford.  IL. 

Application  Number:  97-O4-C-0O- 
RFD. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  Approved  net  PFC  Revenue  in 
This  Decision:  $7,066,659. 

Earliest  Charge  Effective  Date:  May  1, 
1997. 

Estimated  Charge  Expiration  Date: 
August  1,  2018. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Overlay  south 
parallel  taxiway  to  runway  1/19, 


Acquire  snow  removal  equipment  (two 
plow  trucks).  Construct  parallel  taxiway 
to  runway  7/25.  Reconstruct  runway  19 
parallel  taxiway.  Acquire  snow  removal 
equipment  (two  snow  plows),  Overlay 
taxiway  G,  Acquire  snow  removal 
equipment  (broom  and  spreader). 
Acquire  snow  removal  equipment 
(broom).  PFC  program  administration. 
Acquire  ARFF  equipment. 

Decision  Date:  Feoruary  12, 1997. 

For  Further  Information  Contact: 
Richard  A.  Pur,  Chicago  Airports 
District  Office,  (847)  294-7527. 

Public  Agency:  Parish  of  East  Baton 
Rouge  and  City  of  Baton  Rouge,  Baton 
Rouge,  Louisiana. 

Application  Number:  97-04-C-OO- 
BTR. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $10,157,206. 

Earliest  Charge  Effective  Date:  June  1, 
1997. 

Estimated  Charge  Expiration  Date: 
June  1,  2008. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC'S:  All  air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  applications,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  aimual  enplanements  at  Baton 
Rouge  Metropolitan  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Terminal 
building  renovation/expansion. 

Decision  Date:  February  14, 1997. 

For  Further  Information  Contact:  Ben 
Guttery,  Southwest  Region  Airports 
Division,  (817)222-5614.     - 
-   Public  Agency:  Central  Wisconsin 
Joint  Airport  Board  acting  on  behalf  of 
the  Counties  of  Marathon  and  Portage. 
Mosinee.  Wisconsin. 

Application  Number:  97-02-U-OO- 
CWA. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  to  be  Used  in  This 
Decision:  $7,725,600. 

Charge  Effective  Date:  November  1 . 
1993. 

Estimated  Charge  Expiration  Date: 
November  1.  2012. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC'S:  No  change  from  previous 
decision. 

Brief  Description  of  Project  Approved 
for  Use:  Ramp  modification  and 
terminal  concourse  addition. 

Decision  Date:  February  14. 1997. 

For  Further  Information  Contact: 
Robert  Huber.  Minneapolis  Airports 
District  Office.  (612)  713-4357. 


Public  Agency:  City  of  Colorado 
Springs.  Colorado. 

Application  Number:  97-04-C-OQ- 
COS. 

Application  Type:  Impose  and  use  a 
PFC. 
PFC  Leve/;  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $15,050,000. 

Earliest  Charge  Effective  Date: 
September  1 ,  2000. 

Estimated  Charge  Expiration  Date: 
December  1,  2002. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  East  apron 
expansion,  North  apron  expansion. 
Decision  Date:  February  18, 1997. 
For  Further  Information  Contact: 
Christopher  Schaffer.  Denver  Airports 
District  Office,  (303)  286-5525. 
Public  Agency:  Williamsport 
Municipal  Airport  Authority, 
Montdursville,  Pennsylvania. 

Application  Number:  97-01 -C-00- 
IPT. 

Application  Type:  Impose  and  use  a 
PFC. 
PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue  in 
This  Decision:  $215,000. 

Earliest  Charge  Effective  Date:  May  1, 
1997. 

Estimated  Charge  Expiration  Date: 
November  1, 1998. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
op>erators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has     ' 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Williamsburg-Lycoming  County  Airport. 
Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Perimeter 
security  fence,  Purchase  physically 
challenged  passenger  lift.  Obstruct 
removal. 

Brief  Description  of  Disapproved 
Project:  Computerized  parking  system. 

Determination:  Disapproved. 
Paragraph  301  of  FAA  Order  5100.38A, 
Airport  Improvement  Program  (AIP) 
Handbook  (October  24, 1989),  states  that 
public  parking  facilities  for  passenger 
automobiles  are  not  eligible  for  AIP. 
Therefore,  this  project  did  not  meet  the 
requirements  of  §  158.15(b)(1)  and  was 
disapproved. 

Decision  Date:  February  18,  1997. 
For  Further  Information  Contact:  L.W. 
Walsh,  Harrisburg  Airports  District 
Office,  (717)782-4548. 

Public  Agency:  City  of  Wendover, 
Utah. 
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Application  Number:  96-02-U-OO- 
ENV. 

Application  Type:  Use  PPC  revenue. 

PFC  Level:  S3.00. 

Total  PFC  Revenue  to  be  Used  in  This 
Decision ;  $5 ,  505 , 1 96 . 

Charge  Effective  Date:  August  1,  1996. 

Estimated  Charge  Expiration  Date: 
December  1,  2032. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
for  Use:  Environmental  assessment  for 
new  runway  8/26.  update  airport  layout 
plan.  Design  and  construct  new  runway 
8/26. 

Brief  Description  of  Project  Partially 
Approved  for  Use:  Bond  preparation 
work  (financial  tnarket  study). 

Determination:  Partially  approved. 
The  costs  asso\;iated  with  marketing  the 
air]}ort  are  ine  ^gible  under  PFC  criteria, 
§§  158.3  and  U8.15(b).  Therefore,  the 
approved  amount  was  reduced  by  the 
cost  of  the  ineligible  work. 

Decision  Date:  February  20,  1997. 

For  Further  Information  Contact: 
Christopher  Schaffer,  Denver  Airports 
District  Office.  (303)  342-1258. 

Public  Agency:  City  of  Atlanta, 
Georgia.  I 

Application  Number:  97-01-C-OO- 
ATL. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/ $3.00. 

Total  Approved  Net  PFC  Revenue  in 
This  Decision:  $491,370,084. 

Earliest  Charge  Effective  Date:  May  1. 
1997. 

Estimated  Charge  Expiration  Date: 
February  1,  2004. 

Qasses  of  Air  Carriers  not  Required  to 
Collect  PFC'S  (1)  Air  taxi/commercial 
operators  and  (2)  commuter  or  small 
certificated  air  carriers. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Hartsfield 
Atlanta  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Acquisition  of 
land  for  airport  expansion.  Engineering 
design  for  the  commuter  runway, 
Planning  and  environmental  studies  for 
eastside  terminal.  Planning  and 
environmental  studies  for  road 
improvements. 

Brief  Description  of  Projects  Approved 
for  Collection:  Design  and  construction 
of  eastside  terminal,  Design  and 
construction  of  road  improvements. 

Decision  Date:  February  26, 1997. 

For  Further  Information  Contact:  Ms. 
Lee  Kyker,  Atlanta  Airports  District 
Office,  (404)  305-7149. 


Public  Agency:  Metropolitan 
Knoxville  Airport  Authority,  Knoxville, 
Tennessee. 

Application  Number:  97-03-C-OO- 
TYS. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levey  $3.00. 

Total  Approved  Net  PFC  Revenue  in 
This  Decision:  $1,617,216. 

Earliest  Charge  Effective  Date:  May  1 , 
1997. 

Estimated  Charge  Expiration  Date: 
May  1, 1998. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Nonscheduled  air  taxi/ 
commercial  operators  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  McGhee 
Tyson  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Terminal  area 
study  and  pre-design  programming  and 
schematic  design,  Taxiway  G  electrical 
work. 

Brief  Description  of  Project  Partially 
and  conditionally  Approved  for 
Collection  and  Use:  Recover  cost  of 
developing  PFC  program. 

Determination:  Partially  and 
conditionally  approved.  Documents 
submitted  to  the  FAA  in  support  of  this 
project  indicate  that  several  elements 
contained  in  the  letter  agreement,  dated 
January  20,  1995,  between  the 
Metropolitan  Knoxville  Airport 
Authority  (Airport  Authority)  and 
Newton  &  Associates,  Inc.,  are  not 
necessary  for  the  preparation  of  a  PFC 
application.-  More  specifically:  element 
m.  Lead  Airline  Negotiations;  element 
IV,  Prepare  Airport  Use  Agreements  and 
Other  Airport  Contracts;  and  element 
VII,  Plan  Airport  Concessions 
Development  and  not  necessary  for  the 
preparation  of  a  PFC  application  and 
have  been  determined  not  allowable  for 
reimbursement.  Element  VIII,  Provide 
General  Financial,  Development  and 
Legal  Assistance  may  be  partially 
allowable  for  reimbursement.  Also,  the 
travel  and  Metropolitan  Culinary 
Service  costs  contained  in  the  Airport 
Authority  letter  of  February  10,  1997, 
have  been  determined  unnecessary  for 
the  prep>araUon  of  PFC  application.  As 
a  condition  of  the  partial  approval  of 
this  project,  the  FAA  requires  that,  upon 
submission  of  each  Airport  Authority 
quarterly  report  containing  PFC  program 
charges,  the  Airport  Authority  submit  to 
the  Memphis  Airports  District  Office  a 
detailed  cost  analysis  of  this  project  for 
review  of  allowable,  reasonable,  and 


necessary  project  costs  pursuant  to  49 
U.S.C.  40117(d)(1);  §  158.29(b)(i).  As  a 
part  of  the  first  quarterly  report  showing 
reimbursement  of  previously  expended 
funds  to  prepare  this  application,  the 
Airport  Authority  will  submit  a  detailed 
analysis  outlining  the  tasks 
accomplished  to  justify  a  total  of  148.75 
hours  to  prepare  a  three-project 
application,  as  contained  in  their  letter 
of  February  10, 1997. 

Decision  Date:  February  26, 1997. 

For  Further  Information  Contact: 
Peggy  S.  Kelly,  Memphis  Airports 
District  Office,  (901)  544-3495. 

Public  Agency:  Lee  County  Port 
Authority,  Ft.  Myers,  Florida. 

Application  Number:  97-04-U-OO- 
RSW. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  to  be  Used  in  This 
Decision:  S7. 012.500. 

Charge  Effective  Date:  November  1, 
1992. 

Estimated  Charge  Expiration  Date: 
December  1,  2015. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Project  Approved 
for  Use:  Gates  and  related  terminal 
facihties. 

Decision  Date:  February  28, 1997. 

For  Further  Information  Contact: 
Miguel  A.  Martinez,  Orlando  Airports 
District  Office,  (407)  812-6331. 

Public  Agency:  Metropolitan 
Knoxville  Airport  Authority,  Knoxville, 
Tennessee. 

Application  Number:  97-04-U-OO- 
TYS. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  to  be  Used  in  This 
Decision:  $647,000. 

Charge  Effective  Date:  January  1, 
1994. 

Estimated  Charge  Expiration  Date: 
June  1, 1998. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Project  Approved 
for  Use:  Airfield  snow  removal 
equipment. 

Decision  Date:  February  28,  1997. 

For  Further  Information  Contact: 
Peggy  S.  Kelly,  Memphis  Airports 
District  Office,  (901)  544-3495. 

Public  Agency:  Metropolitan 
Nashville  Airport  Authority,  Nashville, 
Tennessee. 

Application  Number:  97-03-C-OO- 
BNA. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levey.  $3.00. 


.,  Total  Approved  Net  Revenue  in  this 
Decision :  $  1 .4  75 ,000. 

Earliest  Charge  Effective  Date:  January 
1,2002. 

Estimated  Charge  Expiration  Date: 
April  1,2002. 


Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Part  135  (air  taxi) 
operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 

Amendments  to  PFC  Approvals 


total  annual  enplanements  at  Nashville 
International  Airport. 

Brief  Description  of  Project  Approved 
for  Use:  Multiple  user  fli^t  information 
display  system. 

For  further  information  contact: 
Charles  L.  Harris,  Memphis  Airport 
District  Office,  (901)  544-3495. 


Amendment  No.,  city,  state 


93-01-C-01-CSG 
93-01 -C-02-CSG 
93-O1-C-01-CRP 
94-01 -C-01-FLL. 
93-01-C-01-ILM. 
92-01-C-03-OAK, 
94-01 -C-C1-ORO, 
93-01-C-01-DSM, 


,  Columbus,  GA 

Columbus,  GA 

.  Corpus  Christi,  TX 
Fort  Lauderdale,  FL 

Wilmington,  NO  

,  Oakland,  CA 

Durango,  CO 

Oes  Moines,  lA  .... 


Amendment 

approved 

date 


04/18/95 
08/29/96 
12/20«6 
01/06/97 
01/06/97 
01/31/97 
02/13/97 
02/14/97 


Original  ap- 
proved net 
PFC  reve- 
nue 


$534,633 
1,132.288 
5,540,745 

73.609,000 
1 ,505,000 

16,343,000 

479,556 

4.338,128 


Amended 
approved 
net  PFC 
revenue 


$1,132,288 

361,135 

5,566,940 

72.931,754 

1,669,168 

18,503,000 

486,015 

5.766,650 


Original  es- 
timated 
charge  exp. 
(ute 


06/01/95 
07/01/97 
01/01/98 
08A)1/99 
08/01/97 
05A)1/97 
02/01/97 
04/01/97 


Amended 

estimated 

charoe  exp. 

date 


07/01/97 
09/01/95 
01/01/98 
08A)1/99 
02A)1/97 
07/01/97 
08/01/97 
02A)1/98 


Issued  in  Washington,  D.C.  on  March  11, 
1997. 

Kendall  Ball, 

Acting  Manager,  Passenger  Facility  Charge 
Branch. 

(PR  Doc.  97-6622  Filed  3-14-97;  8:45  am) 

BUiJNG  CODE  4«10-I3-M 


Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  the  Huntsville 
International  Airport,  Huntsville,  AL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  F/W^  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  fitjm  a 
PFC  at  the  Huntsville  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  16,  1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA/Airports  District  Office, 
120  North  Hangar  Drive,  Suite  B, 
Jackson,  Mississippi  39208-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Luther  H. 
Roberts,  Jr.,  AAE,  Deputy  Director  of  the 
Huntsville  Madison  County  Airport 
Authority  at  the  following  address:  1000 


Glenn  Heam  Boulevard,  Box  20008, 
Huntsville,  AL  35824. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Huntsville 
Madison  County  Airport  Authority 
under  section  158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roderick  T.  Nicholson,  Project 
Manager,  FAA  Airports  District  Office, 
120  North  Hangar  Drive,  Suite  B, 
Jackson,  Mississippi  39208-2306, 
telephone  number  601-965-4628.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rmle  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  the  Huntsville 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (TiUe 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Paii  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  March  7,  1997,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
Huntsville  Madison  County  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  May 
29. 1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  Number:  97-07-U- 
00-HSV. 

Levey  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  6/01/ 
1992. 


Proposed  charge  expiration  date:  11/ 
01/^08. 

Total  estimated  PFC  revenue: 
$5,530,790. 

Brief  description  of  proposed 
projectfs):  Land  Acquisition;  Directional 
Signage;  General  Aviation  Apron 
Overlay;  and  18R/36L  Runway  & 
Taxiway  System  Overlay. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Any  Air  Taxi/ 
Commercial  Operator  (ATCO),  Certified 
Air  Carriers  (CAC)  and  Certified  Route 
Air  Carriers  (CRAC)  having  fewer  than 
500  annual  enplanements. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Huntsville  Madison  County  Airport 
Authority. 

Issued  in  Jackson,  Mississippi,  on  March  7, 
1997. 

Wayne  Atkinson, 

Manager.  Airports  District  Office,  Southern 
Region.  Jackson,  Mississippi. 
[FR  Doc.  97-6611  Filed  3-14-97;  8:45  am] 
anjJNG  CODE  4910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement:  Salt 
Lake  and  Davis  Counties,  UT 

AGENCY:  Federal  Highway 
Administi^tion  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMA{IY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
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Environinental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed 
transportation  project  in  Salt  Lake  and 
Davis  Counties,  Utah. 
FOR  FlurmER  MFORftUTION  CONTACT: 
Tom  Allen,  Project  Development 
Engineer.  U.S.  Department  of 
Transportation,  Federal  Highway 
Administration,  2520  West  4700  South, 
Suite  9A,  Salt  Lake  City,  Utah  84118, 
Telephone  (801)  963-0182;  Byron 
Parker,  Utah  [Department  of 
Transportation,  2060  South  2400  West. 
Salt  Lake  City,  Utah  84104,  Telephone 
(801)  975-4806;  or  Michael  Schwinn, 
U.S.  Army  Corps  of  Engineers,  Suite  A, 
1403  South  600  West,  Woods  Cross, 
Utah  84010,  Telephone  (801)  295-8380. 
SUPPLBIENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  U.S. 
Army  Corps  of  Engineers,  and  the  Utah 
Department  of  Transportation  will 
prepare  an  EIS  for  transportation 
improvements  in  the  corridor  from  1-80 
and  5600  West  Street  northward  and 
eastward  to  the  Farmington-Kaysville, 
Utah  area.  The  north  terminus  has  ifbt 
been  determined.  A  revised  notice  of 
intent  will  be  issued  when  a 
determination  is  made.  The  proposed 
improvement  would  involve 
construction  of  approximately  17  miles 
of  Umited  access,  divided  hi^way 
along  a  new  alignment. 

To  provide  for  local  and  regional 
projected  travel  demands,  the  Western 
Transportation  Corridor  Major 
Investment  Study  (MIS)  has  identified 
the  need  for  an  additional  north-south 
route  in  the  corridor.  System 
connections  to  1-215  near  the  Salt  Lake 
International  Airport  and  to  SR-89  and 
1-15  near  Faimington  as  well  as  other 
appropriate  interchanges  would  be 
included. 

Alternatives  that  will  be  considered  in 
this  study  include:  (1)  taking  no  action; 
(2)  transportation  system  management, 
and  (3)  build  alternatives.  The  findings 
of  the  MIS  will  be  incorporated  to  the 
maximum  extent  possible. 
Transportation  build  alternatives  to  be 
studied  include,  but  are  not  limited  to: 


two  alternative  alignments  from  1-80 
and  5600  West  Street  to  a  point 
northeast  of  the  airport,  two  alignments 
northward  to  Farmington,  and  two 
alternative  connections  to  SR-89  and  I- 
15  at  Farmington. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Scoping  meetings  are 
planned  to  be  held  in  April.  Additional 
public  involvement  activities  will  take 
place  as  EIS  studies  progress  and  a 
public  hearing  will  be  held  after  the 
draft  EIS  has  been  prepared.  Public 
notice  will  be  given  of  the  time  and 
place  of  meeting  and  hearing.  The  draft 
EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing. 

To  ensure  tnat  a  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  boxa  all  interested  parties. 
Comments  or  questions  concerning  this 
profrased  action  and  the  EIS  should  be 
directed  to  the  FHWA. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Ntmiber  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  March  11, 1997. 
Michael  G.  Ritdue. 

Division  Administrator,  Salt  Lake  City,  Utah. 
[PR  Doc.  97-6580  Filed  3-14-^7;  8:45  am] 
MUMQ  COOC  4*10-22.41 


Rssearch  and  Special  Programs 
Administration 

Office  of  Hazardous  lAateriais  Safety; 
Notice  of  Delays  In  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  applications  delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c),  RSPA 
is  publishing  the  following  list  of 
exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 
reason(s)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Suzaime  Hedgepeth,  Director,  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590-0001.  (202)  366-4535. 

Key  to  "Reasons  for  Delay" 

1.  Awaiting  additional  information  from 
applicant 

2.  Extensive  public  comjnent  under 
review 

3.  Application  is  technically  very 
complex  and  is  of  significant  impact 
or  precedent-setting  and  requires 
extensive  analysis 

4.  Staff  review  delayed  by  other  priority 
issues  or  volume  of  exemption 
applications 

Meaning  of  Application  Number 
Suffixes 

N — New  application 

M — Modification  request 

PM — Party  to  application  with 
modification  request 

Issued  in  Washington,  £)C,  on  March  4, 
1997. 

J.  Suzanne  Hedgepsdi, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 


Application  No. 


Applicant 


Reason  lor 
delay 


Estimated 

date  of 

completion 


New  Exemption  Application* 


10681-N 
11193-N 
11322-N 
11396-N 
11409-N 
11442-N 
11443-N 
11465-N 
11511-*^ 
11523-N 


Luxter  UK  Lifntted,  Nottinghani.  England 

U.S.  Department  of  Delense.  Fads  Church,  VA  . 

Hydra  Rig,  Inc..  Ft  Worth,  TX _ 

Laidtew  Environmental  Services,  LaPorte.  TX  ... 

Pure  SolvB.  Inc..  Irving,  TX  

Unwn  Tank  Car  Co.,  East  Chicago,  IN 

Hercules  Inc.,  Wilmington,  DE 

Monsanto  Co.,  St  Lous.  MO 

Brenner  Tank  lna,i^ond  du  Lac,  Wl 

Bio-Lab,  Inc.  Conyers,  GA 


04/30/1997 
04/30/1997 
03/31/1997 
03/31/1997 
04/30/1997 
04/30/1997 
03/31/1997 
04/30/1997 
04A30/1997 
04A3Q/1997 


Application  No. 


11527-N 

11537-N 

11540-N 

11559-N 

11561-N 

11572-N 

11578-N 

11586-N 

11591-N 

11592-N 

11597-N 

11598-N 

11599-N 

11606-N 

11609-N 

11621-N 

11627-N 

11631-N 

11645-N 

11646-N 

11653-N 

11654-N 

11662-N 

11663-N 

11664-N 

11667-N 

11668-N 

11671-N 

11677-N 

11678-N 

11679-N 

11682-N 

11687-N 

11692-N 

11699-N 

11701-N 

11711-N 

4354-*^  . 

4453-M  . 

5493-M  . 

5876-M  . 

6117-M  . 

8556-M  . 

9184-M  . 

9413-M  . 

9706-M  . 

10511-M 

10517-M 

10798-M 

11058-M 

11262-M 

11321-M 


Applicant 


Technical  Service  Co.,  Long  Beach,  CA 

Babson  Bros.  Co.,  Romeoville,  IL  ., 

Convenience  Products.  Fenton,  MO  

Japan  Oxygen,  Inc.,  Long  Beach,  CA 

Solkatronic  Chemicals,  Fairfield,  NJ ™..... 

North  American  Biologicals,  Inc.,  Miami,  FL  ,. 

General  Alum  &  Chemical  Co.,  Searsport,  MA 

Chem  Coast  Inc.,  La  Porte,  TX  „ 

Clearwater  Distributors,  Inc.,  Woodridge,  NY  — 

Amtrol  Inc..  West  Wanvick,  Rl 

Zeneca,  Inc.,  Wilmington,  DE 

Metalcraft  Inc.,  Baltimore,  MD : 

Haviland  Products  Co.,  Grand  Rapids,  Ml  

Salety-Kleen  Corp.,  Elgin,  IL 

Rubbermaid  Commercial  Products  Inc.,  Winchester,  VA  

Aerojet  Industrial  Products,  North  Las  Vegas,  NV 

Catx>t  Corporation,  Revere,  PA 

Health  Care  Incinerators,  Fargo,  ND ~... 

Chemical  Products  Corp.,  Cartersville,  GA . 

Barton  Solvents  Inc.,  Des  Moines,  10 

Phillips  Petroleum  Co.,  Bartlesville,  OK 

Hoechst  Cetanese  Corp.,  Dallas,  TX  

FIBA  Technologies,  Inc.,  Westtx>ro,  MA  

Pfizer  Inc.,  Groton,  CT 

Breed  Tedinologies,  Inc.,  Lakeland,  FL . 

WeWship  Corp.,  Bethlehem,  PA 

/UliedSignal,  Inc.,  Monistown,  NJ 

Matheson  Gas  Products.  Secaucus,  NJ  „ ...... 

Chaparral,  Inc.,  Lubtxx:k,  TX 

/Vir  Transport  Association,  Washington,  DC 

Dorbyl  Engineering  Container  Division  (DHE),  Republk:  of  South  Africa 

Cryotor,  /Vrgancy.  57365  Ennery — France  

Tri  Tank  Corp.,  Syracuse,  NY  „ 

SCM  Technologies,  Tilbury,  ON 

GEO  Specialty  Chemk:als,  Bastrop,  LA 

Dept.  of  Defense,  Falls  Church,  VA „ 

N.C.  Department  of  Agnculture,  Raleigh,  NO  . 

PPG  Industries,  Inc.,  Pittsburgh,  PA  _. ™ 

Dyno  Nobel  Inc.,  Salt  Lake  City,  UT 

Montana  Sulphur  &  Chemical  Co.,  Billings,  MT ; . 

FMC  Corp.,  Philadelphia,  PA  

Montana  Sulphur  &  Chemical  Co.,  Billings,  MT 

Air  Products  &  Chemicals,  Inc.,  Allentown,  PA 

The  Carbkle/Graphite  Group,  Inc.,  Louisville,  KY 

EM  Science,  Cincinnati,  OH 

Taylor-Wharton,  Hamsburg,  PA  

Schlumberger  Technology  Corporatran,  Houston,  TX  

Nateo  Chemical  Co..  Naperville,  II _ 

Olin  Corp.  Stamford,  CT 

Spex  Certiprep  IrK.,  Metuchen,  NJ  ...... ..*. 

Caire,  IrK.,  Bumsville,  MN „ 

E.I.  du  Pont  de  Nemours  &  Company,  Inc.,  Wilmington,  DE  


Reason  tor 
delay 


Estimated 

date  of 
conr)pietk>n 


03/31/1997 
04/30/1997 
04/30/1997 
03/31/1997 
04/30/1997 
04/30/1997 
04/30/1997 
04/30/1997 
12/31/1996 
04/30/1997 
04/30/1997 
03/31/1997 
03/31/1997 
04/30/1997 
03/31/1997 
04/30/1997 
04/30/1997 
04/30/1997 
03/31/1997 
01/31/1997 
04/30/1997 
04^0/1997 
04/30/1997 
04/30/1997 
04/30/1997 
04/30/1997 
04/30/1997 
04/30/1997 
04/30/1997 
04/30/1997 
04/30/1997 
04/30/1997 
04/30/1997 
04/30/1997 
05/30/1997 
05/30/1997 
03A31/1997 
04/30/1997 
03/31/1997 
03/31/1997 
03/31/1997 
03/31/1997 
03/31/1997 
04/30/1997 
03/31/1997 
04/30/1997 
03/31/1997 
03/31/1997 
04/30/1997 
03/31/1997 
04/30/1997 
04/30/1997 


[FR  Doc.  97-6553  Filed  3-14-97;  8:45  am) 
MUJNQCOOE  4010-aO-M 

Surface  Transportation  Board 

[STB  Ex  Parte  No.  290  (Sub  No.  5) 
(97-2)] 

Quarterly  Rail  Cost  Adjustment  Factor 

AOENCY:  Sur&ce  Transportation  Board, 

DOT. 

ACnON:  Approval  of  rail  cost  adjustment 

factor. 

SUMMARY:  The  Board  has  approved  a 
second  quarter  1997  rail  cost  adjustment 


factor  (RCAF)  and  cost  index  filed  by 
the  Association  of  American  Railroads. 
The  second  quarter  1997  RCAF 
(Unadjusted)  is  1.115.  The  second 
quarter  1997  RCAF  (Adjusted)  is  0.764. 
The  second  quarter  1997  RC/VF-5  is 
0.746. 

EFFECTIVE  DATE:  April  1.  1997. 
FOR  FURTHER  MFORMATKHH  CONTACTrH. 
Jeff  Warren,  (202)  565-1549.  TDD  for 
the  hearing  impaired:  (202)  565-1695. 
SUPPLEMENTARY  INFORMATKW: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision  write  to,  call, 
or  pick  up  in  person  from:  DC  NEWS  & 


DATA,  INC..  Suite  210, 1925  K  Street. 
NW.  Washington.  DC  20423.  telephone 
(202)  289-4357.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  565-1695.1 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b).  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Decided:  March  10, 1997. 


JMI 
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By  the  Board,  Chainnan  Moigan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  97-6651  Filed  3-14-97;  8:45  ami 

aiUJNQ  CODE  491S-00-P 


DEPARTMErfT  OF  THE  TREASURY 

Bureau  of  tti«  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Creditor's  Consent  To 
Disposition  Of  United  States  Seciuities 
And  Related  Check-s  Without 
Administration  Of  Deceased  Owner's 
Estate. 

DATES:  Written  comments  should  be 
received  on  or  before  May  13,  1997,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt.  Vicki  S. 
Thorpe.  200  Third  Street,  Parkersburg. 
WV  26106-1328. 

TOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe. 
Bureau  of  the  Public  Debt.  200  Third 
Street.  Parkersburg.  WV  26106-1328. 
(304) 480-6553. 

SUPPIEMEMTARY  MFORMATUN: 

Title:  Creditor's  Ccnsent  To 
Disposition  Of  United  States  Securities 
And  Related  Checks  Without 
Administration  Of  D«x:eased  Owner's 
Estate. 

OA<B  Number:  1535-0055. 

Form  Number:  PD  F  1050. 

Abstract:  The  information  is 
requested  to  obtain  a  creditor's  consent 
to  dispose  of  savings  bonds/notes  in 
settlement  of  a  deceased  owner's  estate 
without  administration. 

Current  Actions:  None. 

Trae  of  Review:  Extension. 

Affected  Public:  Individuals  or 
businesses. 

Estimated  Number  of  Respondents: 
3,000. 
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Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  300. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  10.  1997. 

Vicki  S.  Thoqw, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc.  97-6490  Filed  3-14-97;  8:45  am] 

BNJJNGCOOE  4»iO-»-P 


Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Request  For  Reissue  of 
United  States  Savings  Bonds/Notes  in 
The  Name  of  a  Person  or  Persons  Other 
Than  The  Owner  (Including  Legal 
Guardian,  Custodian  for  a  Minor  Under 
a  Statue,  etc.). 

DATES:  Written  comments  should  be 
received  on  or  before  May  13, 1997.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe.  200  Third  Street.  Parkersbiug, 
WV  2610&-1328. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg.  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATKM: 

Title:  Request  For  Reissue  of  United 
States  Savings  Bonds/Notes  In  The 
Name  Of  A  Person  Or  Persons  Other 
Than  The  Owner  (Including  Legal 
Guardian.  Custodian  For  A  Minor  Under 
a  Statue,  etc.) 

OMB  Number:  1 535-0025. 

Form  Number:  PD  F  3360. 

Abstract:  The  information  is  used  to 
support  a  request  by  the  owner  to 
reissue  the  savings  bonds/notes  in  the 
name  of  another  person. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50.000. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8.350. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  10, 1997. 

Vicki  S.  Thorpe. 

Manager.  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc.  97-6491  FUed  3-14-97;  8:45  am] 
••JJNG  CODE  4«10-l»-^ 


Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


IMI 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  For 
Disposition  Of  Retirement  Plan  and/or 
Individual  Retirement  Bonds  Without 
Administration  Of  Deceased  Owner's 
Estate. 

DATES:  Written  comments  should  be 
received  on  or  before  May  13, 1997,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt.  Vicki  S. 
Thorpe.  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg.  WV  26106-1328. 
(304)  480-€553. 

SUPPt^MENTARY  INFORMATION: 

Title:  Application  For  Disposition  Of 
Retirement  Plan  and/or  Individual 
Retirement  Bonds  Without 
Administration  Of  Deceased  Owner's 
Estate. 

OKW  Number:  1535-0032. 

Form  Number:  PD  F  3565. 

Abstract:  The  information  is  used  to 
support  a  request  for  disposition  by  the 
heirs  of  deceased  owners  or  Retirement 
Plan  and/or  Individual  Retirement 
bonds. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Armual  Burden 
Hours:  17. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  10. 1997. 
Vicki  S.  Thorpe. 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc.  97-6492  Filed  3-14-97;  8:45  am] 
BILUNQ  COOE  4aiO-3»-P 


Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
conunents. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Order  For  Series  EE  U.S. 
Savings  Bonds,  and  Order  For  Series  EE 
U.S.  Savings  Bonds  To  Be  Registered  In 
Name  Of  Fiduciary. 
DATES:  Written  comments  should  be 
received  on  or  before  May  13, 1997,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg. 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street.  Parkersburg.  WV  26106-1328. 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Tjl7e:  Order  For  Series  EE  U.S. 
Savings  Bonds  and  Order  For  Series  EE 
U.S.  Savings  Bonds  To  Be  Registered  In 
Name  of  Fiduciary. 

OMB  Number;  1535-0084. 

Fonn  Number:  PD  F  5263  and 
5263-1. 

Abstract:  The  information  is 
requested  &om  the  purchaser  to  issue 
Series  EE  Savings  Bonds. 


Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
10,000,000. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  830,000. 

Request  Cor  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  10, 1997. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  97-6493  Filed  3-14-97;  8:45  am] 
BHJJNQCOOE  W10-3»-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Special  Medical  Advisory  Group, 
Notice  of  Meeting 

As  required  by  the  Federal  Advisory 
Committee  Act,  the  VA  hereby  gives 
notice  that  the  Special  Medical 
Advisory  Group  has  scheduled  a 
meeting  on  April  3, 1997.  The  meeting 
will  convene  at  8:30  a.m.  and  end  at 
about  4:00  p.m.  The  meeting  will  be 
held  in  Room  830  at  VA  Central  Office, 
810  Vermont  Avenue.  NW.. 
Washington.  DC.  The  purpose  of  the 
meeting  is  to  advise  the  Secretary  and 
Under  Secretary  for  Health  relative  to 
the  care  and  treatment  of  disabled 
veterans,  and  other  matters  pertinent  to 
the  Department's  Veterans  Health 
Administration  (VHA). 

The  agenda  for  the  meeting  will 
include  discussion  of  associated  health 
review,  resource  allocation 
methodology,  eligibility  reform  and 
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special  emphasis  programs,  taking  care 
of  veterans  in  a  budget  neutral 
environment,  residency  reallocations, 
and  research  program  emphasis. 

All  sessions  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  meeting 
room.  Those  wishing  to  attend  should 
contact  Brenda  Goodworth,  Office  of  the 
Under  Secretary  for  Health,  Department 
of  Veterans  Affairs.  Her  phone  number 
is  202-273-5878. 

Dated:  March  11, 1997. 

By  Direction  of  the  Secretary. 
Heyward  Bannister. 
Committee  Management  Officer. 
[FR  Doc.  97-6877  Filed  3-14-97;  8:45  am] 

HLUNQ  COOE  S320-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  connections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Federal  Geographic  Data  Committee 
(FGDC);  Application  Notice 
Establishing  the  Closing  Date  for 
Transmittal  of  Applications  Under  the 
FGDC  National  Spatial  Date 
Infrastructure  (NSDI)  Framework 
Demonstration  Projects  Program  for 
Rscai  Year  (FY)  1997 

Correction 

In  notice  document  97-4904. 
beginning  on  page  8981,  in  the  issue  of 
Thursday,  February  27, 1997,  make  the 
following  correction: 

On  page  8982,  in  the  third  column,  in 
the  FR  Doc.  line,  "97-6904"  should  read 
"97-4904". 

BILUNQ  CODE  1S0641-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Manangement 

[AZ-040-7122-00-6514;  AZA  28789] 

Notice  of  Decision  of  Exchange  of 
l^nds  in  Greenlee,  Graham,  Cochise 
and  Pima  Counties 

Correction 

In  notice  document  97-5523, 
beginning  on  page  10577  in  the  issue  of 
Friday.  March  7, 1997,  make  the 
following  corection: 

On  page  10578,  in  the  first  column, 
under  GUa  and  Salt  River  Meridian, 


Arizona,  in  the  twelfth  line,  "Sec.  27" 
should  read  "Sec.  28". 

BILLINQ  COOE  1506^-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38266;  Hie  No.  SR-NASO- 
97-031 

Self-Regulatory  Organizations;  Notice 
of  Riing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  t>y  National  Association 
of  Securities  Dealers,  inc.  Relating  to 
the  Rling  of  Changes  to  Total  Shares 
Outstanding  and  Corporate  Name  of 
Nasdaq  Issuers 

Correction 

In  notice  document  97-3067, 
beginning  on  page  5870  in  the  issue  of 
Friday,  Febraury  7, 1997,  make  the 
following  correction: 

On  page  5870,  in  the  second  column, 
under  Qualification  Requirements  for 
Domestic.and  Canadian  Securities,  in 
Rule  4310(c)(24).  in  the  fifth  line,  insert 
"or  decrease"  after  "increase". 

BHJJNOCOOE  ISOSKH-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  91, 93, 121,  and  135 

[Docket  No.  28537;  Amendment  Nos.  91- 
253, 93-73, 121-262, 135-66] 

RIN  2120-AF93 

Special  Right  Rules  In  the  Vicinity  of 
Grand  Canyon  Nation^  Park 

Correction 

In  rule  document  97-4824,  beginning 
on  page  8862.  in  the  issue  of 
Wednesday,  February  26.  1997.  make 
the  following  corrections:     . 

On  page  8862,  in  the  first  column,  in 
the  DATES:  entry,  in  the  fifth  line,  "No. 
560-2"  should  read  "No.  50-2";  and  in 


the  seventh  line,  "Sections  2,  3,  6.  6,  7 
and  8"  should  read  "Sections  2.  3,  6,  7 
and  8". 

8HJJN6C00E  1SI»«14 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revemie  Service 

26  CFR  Parti 

[REG-209824-061 

RIN1545-AU24 

Definition  of  Limited  Partner  for  Self- 
Employment  Tax  Purposes 

Correction 

In  proposed  rule  docujnent  97-701 , 
beginning  on  page  1702  in  the  issue  of 
Monday,  January  13,  1997.  make  the 
following  correction: 

f1.1402(a)-2    [CorractMf] 

On  page  1704,  in  the  third  coliunn.  in 
the  last  line,  "1705"  should  be  removed. 

BHJJNOCOOE  1S06.01-D 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[TO  8712] 

RIN  154&-AU62 

Definition  of  Private  Acthfity  Bonds 

Correction 

In  rule  document  97-710,  beginning 
on  page  2275  in  the  issue  of  Thursday. 
January  16, 1997,  make  the  following 
correction: 

S  1.141-15    [Corrected] 

On  page  2302.  in  the  first  column,  in 
§  1.141-15  (b),  in  the  seventh  line, 
"1977"  should  read  "1997". 

BILLMG  CODE  1SI»014> 


IMI 


Monday 
March  17,  1997 


Part  II 


Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Chapter  I,  Part  3,  et  ai. 
Federal  Acquisition  Circular  90-46, 
Introduction  and  Federal  Acquisition 
Regulations;  Final  Rules 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Circular  90^46; 
Introduction 

AGENOES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Summary  presentation  of  final 
and  interim  rules. 


SUMMARY:  This  document  summarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rules  issued  by  the  FAR  Council 
in  this  Federal  Acquisition  Circular 
(FAC)  90-^6.  Each  rule  follows  this 
document  in  the  order  listed  below.  A 
companion  document,  the  Small  Endty 
Compliance  Guide,  follows  this  FAC 
and  may  be  located  on  the  internet  at 
http://www.gsa.gov/far/SECG. 

DATES:  For  effective  dates  and  comment 
dates,  see  separate  documents  which 
follow. 


FOR  FURTHER  INFORMATION  CONTACT:  The 

analyst  whose  name  appears  (in  the 
table  below)  in  relation  to  each  FAR 
case  or  subject  area.  For  general 
information,  contact  Beverly  Fayson, 
Room  4037.  GS  Building.  Washington, 
ex:  20405.  (202)  501-4755.  Please  cite 
FAC  90-46  and  specific  FAR  case 
number(s). 

SUPPLEMENTARY  INFORMATION:  Federal 
Acquisition  Circular  90-46  amends  the 
Federal  Acquisition  Regulation  (FAR)  as 
specified  below: 


Hem 


I  ... 

II  .. 
HI  . 
IV  . 

v.. 

VI  . 

VII 

VIH 

IX  . 

X  .. 

XI  . 
XII 
XIII 
XIV 


Subject 

Gratuities  

Electronic  Contracting  "  " 

Office  of  Federal  Procurement  Policy  Letter  93-1.  ^tenagement  Oversight  of  Seii^e 
Performance  Incentives  for  Fixed-Pnce  Contracts 

Federal  Compliance  with  Right-to-Know  Laws  and  Pollution  Prevention  Requirements  (Interi^m) 
Buy  Amencan  Act— Construction  (Grimt)erg  Decision) 

Collection  of  Histoncally  Black  Colleges  and  Universities/Minority  InstitifUoris  Award  Date 

AJtowatxIity  of  Foreign  Selling  Costs  

Independent  Research  and  Development/Bid  and  Proposal  Costs  in  Cooperative  /iigreements 

Prompt  Payment 

Attorneys"  Fees  in  GAO  Protests  I..".."'.".."""" 

Contractors"  Purchasing  Systems  Reviews  .....1"!!!!!!! 

Performance-Based  Payments !...."!."!'! 

Technical  Corrections 


FAR 
Case 


96-300 

91-104 

94-008 

93-603 

92-054B 

91-119 

95-306 

95-021 

95-024 

91-091 

96-016 

94-605 

96-005 


Analyst 


Linfield. 

DeStefano. 

0"Neill. 

DeStefano. 

Linfield. 

Linfield. 

Klein. 

DeStefano. 

Olson. 

Olson. 

O'Neill. 

Klein. 

Olson. 


Item  I— Gratuities  (FAR  Case  96-300) 

The  interim  rule  published  as  Item  III 
of  Federal  Acquisition  Circular  (FAC) 
90-40  is  converted  to  a  final  rule 
without  change.  The  rule  amended  FAR 
3.202  and  52.203-3  to  exempt 
solicitations  and  contracts  which  do  not 
exceed  the  simplified  acquisition 
threshold  from  the  prescribed  use  of  the 
"Gratuities"  clause. 

Item  n— Electronic  Contracting  (FAR 
Case  91-104) 

The  interim  rule  published  as  Item  n 
of  FAC  90-29  is  converted  to  a  final  rule 
with  amendments  in  Farts  5.  14.  15.  and 
52.  The  rule  facilitates  the  use  of 
electronic  data  interchange  in 
Government  contracting  and 
complements  the  rule  published  as  Item 
n  of  FAC  90-40  pertaining  to  the 
Federal  Acquisition  Computer  Network. 

Item  in — Office  of  Federal  Procurement 
Policy  Letter  93-1.  Management 
Oversight  of  Service  Contracting  (FAR 
Case  94-008) 

This  final  rule  amends  FAR  37.000 
and  37.102,  and  adds  a  new  Subpart 
37.5,  to  implement  OFPP  Policy  Letter 
93-1.  Management  Oversight  of  Service 
Contracting.  The  policy  letter  provides 


Govemmentwide  guiding  principles 
which  are  intended  to  improve  the 
acquisition,  management,  and 
administration  of  service  contracts.  This 
rule  also  amends  FAR  9.505-3  and 
35.017-2  to  remove  references  to  OMB 
Circular  A-120.  Guidelines  for  the  Use 
of  Advisory  and  Assistance  Services, 
which  was  rescinded  by  OMB  on 
November  19,  1993. 

Item  rV — Performance  Incentives  for 
Fixed-Price  Contracts  (FAR  Case  93- 
603) 

This  final  rule  amends  FAR  Parts  16 
and  52  to  permit  the  use  of  award-fee 
provisions  as  performance  incentives  in 
fixed-price  contracts. 

Item  V— Federal  Compliance  With 
Right-To-Know  La%vs  and  Pollution 
Prevention  Requirements  (FAR  Case 
92-0548} 

This  interim  rule  adds  a  new  FAR 
Subpart  23.10,  and  a  new  clause  at 
52.223-5  to  implement  Executive  Order 
(E.O.)  12856  of  August  3,  1993,  Federal 
Compliance  with  Right-To-Know  Laws 
and  Pollution  Prevention  Requirements. 
The  E.O.  requires  that  a  contract 
performed  on  a  Federal  facility  shall 
provide  that  the  contractor  supply 
information  on  its  use  of  certain 


hazardous  or  toxic  substances  in  the 
performance  of  the  contract.  This 
information  is  required  to  enable 
Federal  facilities  to  comply  with  the 
reporting  and  emergency  planning 
requirements  of  the  Pollution 
Prevention  Act  of  1990  and  the 
Emergency  Planning  and  Community    ' 
Right-To-Know  Act  of  1986. 

Item  VI — Buy  American  Act — 
Construction  (Grimberg  Decision)  (FAR 
Case  91-119) 

This  final  rule  amends  FAR  Subpart 
25.2  and  the  associated  clauses  at 
52.225-5  and  52.225-15  to  add 
guidance  on  exceptions  to  the  Buy 
American  Act,  both  pre-award  and  post- 
award.  The  rule  adds  two  new 
solicitation  provisions  at  52.225-12  and 
52.225-13  for  use  in  solicitations  for 
construction  in  the  United  States.  These 
solicitation  provisions  set  forth 
procedures  by  which  offerors  may 
request  determinations  regarding  the 
inapplicability  of  the  Buy  American 
Act.  The  rule  also  adds  a  new  section  at 
25.206,  which  provides  guidance 
regarding  instances  of  noncompliance 
with  the  Buy  American  Act. 


IMI 


Item  Vn — Collection  of  Historically 
Black  Colleges  and  Universities/ 
Minority  Institutions  Award  Data  (FAR 
Case  95-306) 

This  final  rule  adds  a  new  FAR 
Subpart  26.3  and  a  new  solicitation 
provision  at  52.226-2  to  implement 
Executive  Order  12928,  which  requires 
agencies  to  provide  periodic  reporting 
on  the  progress  made  in  award  of 
contracts  to  Historically  Black  Colleges 
and  Universities  and  Minority 
Institutions. 

Item  Vm — Allowability  of  Foreign 
Selling  Costs  (FAR  Case  95-021) 

This  final  rule  revises  FAR  31.205- 
38(c)(2)  by  removing  the  ceiling  on 
allowable  foreign  selling  costs.  The  rule 
also  amends  31.205-1,  Public  relations 
and  advertising  costs,  by  deleting 
reference  to  the  ceiling  limitation,  and 
further  revises  31.205-38(c)(2)  by 
deleting  obsolete  language. 

Item  EX — Independent  Research  and 
Development/Bid  and  Proposal  Costs  in 
Cooperative  Agreements  (FAR  Case  95- 
024) 

This  final  rule  amends  the  cost 
principle  at  FAR  31.205-18, 
Independent  research  and  development 
(IR&D)  and  bid  and  proposal  costs,  by 
removing  from  paragraph  (e)  the 
prohibition  against  treatment  of 
contractor  IR&D  contributions  under 
NASA  cooperative  arrangements  as 
allowable  indirect  costs. 

Item  X — Prompt  Payment  (FAR  Case 
91-091) 

This  final  rule  amends  FAR  32.102, 
Subpart  32.9,  and  related  clauses  at 
52.212-4,  52.232-5.  52.232-8,  52.232- 
25,  52.232-26,  and  52.232-27  in  order 
to  implement  changes  made  in  OMB 
Circular  A-125  (Revised),  dated 
December  12,  1989,  to  comply  with  the 
Prompt  Payment  Act  Amendments  of 
1988  (Public  Law  100-496).  The  rule 
also  contains  amendments  to  clarify  and 
simplify  the  FAR  text  and  clauses. 

Item  XI — Attorneys'  Fees  in  GAO 
Protests  (FAR  Case  96-016) 

This  final  rule  amends  FAR  33.104  to 
clarify  that  the  Si 50  hourly  cap  on 
attorneys'  fees  applies  only  to  those 
protests  filed  on  or  after  October  1 , 
1995.  Protests  filed  with  the  General 
Accounting  Office  prior  to  October  1 , 
1995,  are  not  subject  to  the  hourly  cap 
on  attorneys'  fees,  in  accordance  with 
Sections  10001  and  10002  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(Public  Uw  103-355). 


Item  Xn — Contractors'  Purchasing 
Systems  Reviews  (FAR  Case  94-605) 

This  final  rule  amends  FAR  44.302  to 
(1)  add  a  requirement  for  the  cognizant 
contract  administration  agency  to 
determine  the  need  for  a  contractor 
purchasing  system  review  (CPSR)  based 
on,  but  not  limited  to,  the  past 
performance  of  the  contractor  and 
volume,  complexity,  and  dollar  value  of 
the  contractor's  subcontracting  activity; 
and  (2)  delete  the  requirement  for  a 
CPSR  to  be  performed  initially  and  at 
least  every  3  years  thereafter,  for 
contractors  exceeding  a  certain  sales 
level.  Also,  FAR  sections  44.303 
through  44.307  are  amended  to  conform 
to  amendments  at  44.302. 

Item  Xm — Performance-Based 
Payments  (FAR  Case  96-005) 

This  final  rule  amends  FAR  52.232- 
32,  Performance-Based  Payments,  by 
adding  paragraphs  (f)(6)  and  (7)  to 
address  title  to  residual  material  and 
liability  for  Govenunent-fumished 
property,  for  consistency  with 
paragraphs  (d)(6)  and  (7)  of  FAR 
52.232-16,  Progress  Payments. 

Item  XIV — ^Technical  Corrections 

Corrections  have  been  made  to 
Federal  Acquisition  Circular  90—44, 
which  appeared  in  the  Federal  Register 
at  61  FR  69286,  December  31,  1996,  to 
correct  clause  dates  to  correspond  with 
the  effective  dates  of  the  rules,  and 
Federal  Acquisition  Circular  90-45, 
published  in  the  Federal  Register  at  62 
FR  224,  January  2, 1997,  to  replace  a 
reference  inadvertently  omitted  in  the 
original  dociunent. 

Dated:  March  7, 1997. 
Edward  C  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  97-6309  Filed  3-14-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
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ADMINISTRATION 
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SPACE  ADMINISTRATION 
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RIN9000^AH06 

Federal  Acquisition  Regulation; 
Gratuities 

AGENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Interim  rule  adopted  as  final. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
exempt  solicitations  and  contracts 
which  do  not  exceed  the  simplified 
acquisition  threshold  from  the 
prescribed  use  of  the  clause  relating  to 
gratuities.This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30, 1993.  This 
is  not  a  major  rule  under  5  U.S.C.  804. 
DATES:  Effective  May  16, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Linfield  at  (202)  501-1757  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037.  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-46,  FAR  case  96- 
300. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  interim  rule  published  as  Item  III 
of  Federal  Acquisition  Circular  90—40  in 
the  Federal  Register  at  61  FR  39199, 
July  26.  1996,  is  adopted  as  final 
without  change.  The  interim  rule 
implemented  Section  801  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1996  (Public  Law  104-106). 
Section  801  amended  10  U.S.C.  2207, 
generally  referred  to  as  the  Gratuities 
Act,  to  exempt  contracts  which  do  not 
exceed  the  simplified  acquisition 
threshold  from  application  of  the 
Gratuities  Act.  Therefore,  the  clause  at 
52.203-3.  Gratuities,  is  prescribed  for 
inclusion  in  only  those  contracts  which 
exceed  the  simplified  acquisition 
threshold. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  only 
a  small  number  of  Federal  contractors 
have  been  subject  to  action  under  the 
Gratuities  clause. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
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which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.etseq. 

List  of  Subjects  in  48  CFR  Parts  3  and 
52 

Government  procurement. 

Dated:  March  7,  1997. 
Edward  C  Loab. 
Director.  Federal  Acquisition  Policy  Division. 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly,  the  interim  rule 
amending  48  CFR  Parts  3  and  52  which 
was  published  at  61  FR  39199  on  July 
26,  1996.  is  adopted  as  a  final  rule 
mthout  change. 

Authority:  40  U.S.C.  486(c):  10  U.S.Q 
chapter  137;  and  42  U.S.C.  2473(c). 

|FR  Doc.  97-6310  Filed  3-14-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  5, 14, 15,  and  52 
FAC  90-46:  FAR  Cm*  91-104;  llMn  II] 
RtN9000-AF50 

Federal  Acquisition  Regulation; 
Electronic  Contracting 

AQENaES:  Department  of  [)efense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
address  the  use  of  electronic  commerce/ 
electronic  data  interchange  in 
Government  contracting.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30,  1993.  This  is  not  a  major 
rule  under  5  U.S.C.  804. 
DATES:  Effective  May  16.  1997. 
FOR  FURTHER  MFORMATKM  COMTACT:  Mr. 
Ralph  DeStefano  at  (202)  501-1758  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037.  GS  Building. 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-46.  FAR  case  91- 
104. 


SUPPLEMENTARY  INFORMATION: 
A.  Background 

A  proposed  rule  was  published  in  the 
Federal  Register  at  58  FR  69588. 
December  30,  1993.  The  rule  proposed 
amendments  to  the  FAR  to  remove  any 
barriers  to  the  use  of  electronic  data 
interchange  in  Government  contracting. 
Thirty-six  comments  bom  ten 
respondents  were  received  during  the 
public  comment  period.  After 
evaluating  the  public  comments,  the 
Councils  agreed  to  publish  another 
proposed  rule  as  a  result  of  significant 
changes  to  the  previous  proposed  rule 
being  deemed  necessary.  The  revised 
proposed  rule  was  published  in  the 
Federal  Register  at  60  FR  12384.  March 
6,  1995,  and  an  interim  rule  was 
published  at  60  FR  34735,  July  3.  1995. 
Additional  changes  to  the  final  nde 
include — 

—Revisions  at  FAR  5.101(a)(2)(iv)  to 
clarify  requirements  for  electronic 
posting  of  solicitations; 

—Revisions  at  FAR  14.209(b)  to  clarify 
procedures  for  informing  bidders  of 
cancellation  of  electronic  invitations 
before  opening;  and 

— Clarification  of  when  electronic  bids 
and  proposals  will  be  considered  to 
have  been  received  by  the 
Government  for  the  purposes  of  the 
late  bid  and  late  proposal  rules  in 
various  clauses  within  FAR  Part  52. 

This  rule  complements  the  FACNET 
rule  (FAR  Case  94-770;  61  FR  39189. 
July  26,  1996),  which  implemented 
provisions  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (FASA)  (Pub. 
L.  103-355)  and  the  Clinger-Cohen  Act 
of  1996  (Pub.  L.  104-106). 

B.  Regulatory  Flexibility  Act 

A  Final  Regulatory  Flexibility 
Analysis  (FRFA)  has  been  performed 
and  will  be  provided  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
FRFA  may  be  obtained  from  the  FAR 
Secretariat.  The  FRFA  is  summarized  as 
follows: 

This  final  rule  authorizes  the  use  of 
electronic  conunerce/electronic  data 
interchange  in  Covenunent  contracting.  The 
legal  authority  to  use  electronic  commerce 
for  Government  contracting  actions  was 
confinned  in  General  Accounting  Office 
(GAO)  Advisory  Opinion  B-238449.  The  rule 
will  apply  to  all  actual  or  potential  bidders 
or  offerors,  large  and  small,  when  the 
•oliciution  authorizes  the  use  of  electronic 
commerce/electronic  data  interchange.  It  is 
estimated  that  the  rule  will  apply  to  at  least 
8.615.190  small  entities.  There  are  no 
significant  alternatives  which  would 
accomplish  the  obiactivM  of  the  rule. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
use.  3501,etse<7. 

List  of  Subjects  in  48  CFR  Parts  5, 14, 
15,  and  52 

Government  procurement. 

Dated:  March  7.  1997. 
Edward  C  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore.  48  CFR  Parts  5.  14,  15.  and 
52  are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  5,  14.  15,  and  52  continues  to  read 
as  follows: 

Authoritjr:  40  U.S.C.  486(c);  10  U.S.C. 
diapter  137;  and  42  U.S.C.  2473(c). 

PART  5— PUBLiaZING  CONTRACT 
ACTIONS 

2.  Section  5.101  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(2)(iv)  to  read  as  follows: 

5.101    Methods  of  disMminating 
Information. 

*         »         *         •        • 

(a)*  •  • 

(2)*   •   * 

(iv)  Electronic  posting  of  requirements 
in  a  place  accessible  by  the  general 
public  at  the  Government  installation 
may  he  used  to  satisfy  the  public 
display  requirement.  •  *   * 


PART  14— SEALED  BIDDING 

3.  Section  14.209  is  amended  by 
revising  paragraph  (h)  to  read  as  follows: 

14.209    Cancellation  of  invitations  before 
opening. 

•  *         •         •         • 

(b)  When  an  invitation  issued  other 
than  electronically  is  cancelled,  bids 
that  have  been  received  shall  be 
returned  unopened  to  the  bidders  and 
notice  of  cancellation  shall  be  sent  to  all 
prospective  bidders  to  whom  invitations 
were  issued.  When  an  invitation  issued 
electronically  is  cancelled,  a  general 
notice  of  cancellation  shall  be  posted 
electronically,  the  bids  received  shall 
not  be  viewed,  and  the  bids  shall  be 
purged  from  primary  and  backup  data 
storage  systems.  « 

•  •        •        •        • 

4.  Section  14.304-1  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 


14.304-1    General. 


(a) 


(4)  It  was  transmitted  through  an 
electronic  commerce  method  authorized 
by  the  solicitation  and  was  received  at 
the  initial  point  of  entry  to  the 
Government  infrastructure  not  later  than 
5:00  p.m.  one  working  day  prior  to  the 
date  specified  for  receipt  of  bids. 


PART  15— CONTRACTING  BY 
NEGOTIATION 

5.  Section  15.410  is  amended  by 
revising  the  second  and  third  sentences 
of  paragraph  (h)  to  read  as  follows: 

1 5.41 0    Amendment  of  solicitations  before 
closing  date. 

•        •        •        •        • 

(b)  *   •   *  If  the  time  available  before 
closing  is  insufficient,  prospective 
offerors  or  quoters  shall  be  notified  by 
electronic  diata  interchange,  facsimile 
transmission,  telegram,  or  telephone  of 
an  extension  of  the  closing  date. 
Telephonic,  facsimile,  and  telegraphic 
notices  shall  be  confirmed  in  the  written 
amendment  to  the  solicitation.  *  *  * 


PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

6.  Section  52.214-7  is  amended  by 
revising  the  provision  date,  and 
paragraph  (a)(4)  to  read  as  follows: 

52.214-7    Late  Submissions.  Modifications, 
and  WWidrawals  of  Bids. 

•  •        •        *        • 

Late  Submissions,  Modifications,  and 
Withdrawals  of  Bids  (May  1997) 

(a)*  •  • 

(4)  Was  transmitted  through  an  electronic 
commerce  method  authorized  by  the 
solicitation  and  was  received  at  the  initial 
point  of  entry  to  the  Government 
infrastructure  not  later  than  5:00  p.m.  one 
working  day  prior  to  the  date  specified  for 
receipt  of  bids. 

•  •         •         •         • 

7.  Section  52.214-23  is  amended  by 
revising  the  provision  date,  and 
paragraph  (a)(4)  to  read  as  follows: 

52.214-23    Late  Submissions, 
Modifications,  and  WIttidrawals  of 
Tectmical  Proposals  under  Two-Step 
Sealed  Bidding. 

•  •        •        •        * 

Late  Submissions,  Modfications.  and 
Withdrawals  of  Technical  Proposals  Under 
Two-Step  Sealed  Bidding  (MAY  1997) 

(a)*   *   • 

(4)  Was  transmitted  through  an  electronic 
commerce  method  authorized  liy  the 
solicitation  and  was  received  at  the  initial 
point  of  entry  to  the  Government 
infrastructtire  not  later  than  5:00  p.m.  one 


working  day  prior  to  the  date  specified  for 
receipt  of  technical  proposals;  or 

8.  Section  52.214-32  is  amended  by 
revising  the  date  of  the  provision,  and 
paragraph  (a)(2)  to  read  as  follows: 

52.214-32    Late  Submissions, 
Modlflcations,  and  Withdrawals  of  Bids 
(Overseas). 

•  •        •        •        * 

Late  Submissions,  Modifications,  and 
Withdrawals  of  Bids  (Overseas)  (May  1997) 

(a)  *  •  * 

(2)  Was  transmitted  through  an  electronic 
commerce  method  authorized  by  the 
solicitation  and  was  received  at  the  initial 
point  of  entry  to  the  Government 
infrastructure  not  later  than  5:00  p.m.  one 
working  day  prior  to  the  date  specified  for 
receipt  of  bids.  The  term  "working  day" 
excludes  weekends  and  U.S.  Federal 
holidays. 

•  •         •         •         • 

9.  Section  52.214-33  is  amended  by 
revising  the  clause  date,  and  paragraph 
(a)(2)  to  read  as  follows: 

52.214-33    l.ate  Submissions, 
Modifications,  and  Witttdrawals  of 
Technical  Proposals  Under  Two-Step 
Sealed  Bidding  (Overseas). 

•  •        *        •        * 

Late  Submissions,  Modifications,  and 
Withdrawals  of  Technical  Proposals  Under 
Two-Step  Sealed  Bidding  (May  1997) 

(a)'  *   • 

(2)  Was  transmitted  through  an  electronic 
commerce  method  authorized  by  the 
solicitation  and  was  received  at  the  initial 
point  of  entry  to  the  Covenunent 
infrastructure  not  later  than  5:00  p.m.  one 
working  day  prior  to  the  date  specified  for 
receipt  of  technical  proposals.  The  term 
"working  day"  excludes  weekends  and  U.S. 
Federal  holidays;  or 

•  •         *         •         • 

10.  Section  52.215-10  is  amended  by 
revising  the  provision  date  and 
paragraph  (a)(4)  to  read  as  follows: 

52.215-10    Late  Submissions, 
Modifications,  and  Withdrawals  of 
Proposals. 

•  •        •        •        • 

Late  Submissions,  Modifications,  and 
Withdrawals  of  Proposals  (May  1997) 

(a)  •  •  • 

(4)  It  was  transmitted  through  an  electronic 
commerce  method  authorized  hg  the 
solicitation  and  was  received  at  the  initial 
point  of  entry  to  the  (kivenunent 
infrastructure  not  later  than  5:00  p.m.  one 
working  day  prior  to  the  date  specified  for 
receipt  of  proposals; 

•  *         •         •         • 

11.  Section  52.215-15  is  revised  to 
read  as  follows: 

52.215-15    Failure  to  Submit  Offer. 

As  prescribed  in  15.407(d)(3).  insert 
the  following  provision: 


Failure  to  Submit  Offer  (May  1997) 

Recipients  of  this  solicitation  not 
responding  with  an  ofier  should  not  return 
this  solicitation,  unless  it  specifies  otherwise. 
Instead,  for  paper  transactions,  they  should 
advise  the  issuing  office  by  letter,  postcard, 
or  established  electronic  commerce  methods, 
whether  they  want  to  receive  future 
solicitations  for  similar  requirements. 
Electronic  solicitations  do  not  require 
notification  of  desire  to  receive  future 
solicitations,  since  these  solicitations  will  be 
openly  available  to  any  interested  party.  If  a 
recipient  does  not  submit  an  ofier  and  does 
not  notify  the  issuing  office  that  future 
solicitations  are  desired,  the  recipient's  name 
may  be  removed  from  the  applicable  mailing 
list 
(End  of  provision) 

12.  Section  52.215-36  is  amended  by 
revising  the  provision  date  and 
paragraph  (a)(2)  to  read  as  follows: 

52.215-36    Late  Submissions. 
Modifications,  and  Withdrawals  o( 
Proposals  (Overseas). 


Late  Submissions.  Modifications,  and 
Withdrawals  of  Proposals  (OVERSEAS) 
(MAY  1997) 

(a)«   •   * 

(2)  It  was  transmitted  through  an  electronic 
commerce  method  authorized  by  the 
solicitation  and  was  received  at  the  initial 
ftoint  of  entry  to  the  Government 
infrastructure  not  later  than  5:(K)  p.m.  one 
working  day  prior  to  the  date  specified  for 
receipt  of  proposals.  The  term  "working  day" 
excludes  weekends  and  U.S.  Federal 
holidays; 

[FR  Doc.  97-6311  Filed  3-14-97;  8:45  am] 
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SUMMARY;  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
provide  agency  guidance  on  the 
management  of  service  contracts.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30.  1993  This  is  not  a 
major  rule  under  5  U.S.C.  804. 
DATES:  Effective  May  16.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037.  GS  Building. 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-46.  FAR  case  94- 
008. 

SUPPt^MENTARY  INFORMATXM: 
A.  Background 

On  May  24.  1994.  the  Office  of 
Federal  Procurement  Policy  (OFPP) 
reissued,  as  a  final  policy  letter,  and 
published  in  the  Federal  Register  at  59 
FR  26818.  Policy  Letter  93-1, 
Management  Oversight  of  Service 
Contracting.  The  policy  letter  provides 
Govemmentwide  guiding  principles 
which  are  intended  to  improve  the 
acquisition,  management,  and 
administration  of  service  contracts. 

A  proposed  rule  was  published  in  the 
Federal  Register  at  61  FR  14946,  April 
3,  1996.  to  address  FAR  implementation 
of  OFPP  Policy  Letter  93-1.  Two 
sources  submitted  comments  in 
response  to  the  proposed  rule.  All 
comments  were  considered  in  the 
development  of  the  final  rule. 

B.  Regulatory  Flexibility  Act 

A  Final  Regulatory  Flexibility 
Analysis  (FRFA)  has  been  performed 
and  will  be  provided  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
FRFA  may  be  obtained  from  the  FAR 
Secretariat.  The  analysis  is  summarized 
as  follows: 

There  were  no  public  commenU  in 
response  to  the  Initial  Regulatory  Flexibility 
Analysis.  There  were  approximately  16,662 
•mall  businesses  with  service  contracts 
valued  at  $25,000  or  more  in  fiscal  year  1996. 
The  rule  does  not  impose  any  reporting, 
recordkeeping,  or  other  compliance 
requirements  upon  small  entities.  This  rule  is 
expected  to  have  a  beneficial  impact  on  small 
and  bige  entities  because  the  rule 
emphasizes  the  need  for  good  Government 
nMnagement  practices.  Although  this  rule 
does  not  specifically  propose  diffierent 
procedures  for  small  versus  lar^  entities,  it 
should  reduce  the  economic  and 
administrative  burden  on  small  entities. 


Consistent  with  the  stated  objectives  of  OFPP 
Policy  Letter  93-1.  routine  services, 
frequently  provided  by  small  entities,  will 
require  less  oversight  than  services  tliat  tend 
to  affect  Government  decision-making, 
influence  policy  development,  or  affect 
program  management,  which  are  more 
susceptible  to  abuse  and  require  a  greater 
level  of  scrutiny. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
use.  3501.  etseq. 

List  of  Subfects  in  48  CFR  Parts  9.  35, 
and  37 

Government  procurement. 

Dated:  March  7. 1997. 
Edward  C  Loeb. 
Director.  Federal  Acquisition  Policy  Division. 

Therefore.  48  CFR  Parts  9,  35,  and  37 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  9,  35.  and  37  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.Q 
chapter  137:  and  42  US  C.  2473(c). 

PART  »— COflTRACTOR 
QUAUnCATIONS 

2.  Section  9.505-3  is  revised  to  read 
as  follows: 

9-506-3    Providing  evaluation  MrviCM. 

Contracts  for  the  evaluation  of  offers 
for  products  or  services  shall  not  be 
awarded  to  a  contractor  that  will 
evaluate  its  own  offers  for  products  or 
services,  or  those  of  a  com(>etitor. 
without  proper  safeguards  to  ensure 
objectivity  to  protect  the  Government's 
interests. 

PART  35— RESEARCH  AND 
DEVELOPMENT  COffTRACTINQ 

3.  Section  35.017-2  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

35.017-2    EMaMlsMng  or  ctMngmg  an 


(i)  Quantity  production  or 
manufactiiring  is  not  performed  unless 
authorized  by  legislation. 

PART  37-SERVICE  CONTRACTINQ 

4.  Section  37.000  is  revised  to  read  as 
follows: 


37.000    Scope  of  part. 

This  part  prescribes  policy  and 
procedures  that  are  specific  to  the 
acquisition  and  management  of  services 
by  contract.  This  part  applies  to  all 
contracts  for  services  regardless  of  the 
type  of  contract  or  kind  of  service  being 
acquired.  Additional  guidance  for 
research  and  development  services  is  in 
part  35;  architect-engineering  services  is 
in  part  36;  information  technology  is  in 
part  39;  and  transportation  services  is  in 
part  47.  Parts  35.  36,  39,  and  47  take 
precedence  over  this  part  in  the  event  of 
inconsistencies.  This  part  includes,  but 
is  not  limited  to,  contracts  for  services 
to  which  the  Service  Contract  Act  of 
1965.  as  amended,  applies  (see  subpart 
22.10). 

5.  Section  37.102  is  amended  by 
adding  paragraphs  (d)  through  (gj  to 
read  as  follows: 

37.102    Poltcy. 

•         •         •         *         • 

(d)  Agency  program  officials  are 
responsible  for  accurately  describing  the 
need  to  be  filled,  or  problem  to  be 
resolved,  through  service  contracting  in 
a  manner  that  ensures  full 
understanding  and  responsive 
performance  by  contractors  and,  in  so 
doing,  should  obtain  assistance  from 
contracting  officials,  as  needed. 

(e)  Agencies  shall  establish  effective 
management  practices  in  accordance 
with  Office  of  Federal  Procurement 
Policy  (OFPP)  Policy  Letter  93-1, 
Management  Oversight  of  Service 
Contracting,  to  prevent  fraud,  waste, 
and  abuse  in  service  contracting. 

(f)  Services  are  to  be  obtainecf  in  the 
most  cost-effective  manner,  without 
barriers  to  full  and  open  competition, 
and  free  of  any  potential  conflicts  of 
interest. 

(g)  Agencies  shall  ensure  that 
sufficiently  trained  and  experienced 
officials  are  available  within  the  agency 
to  manage  and  oversee  the  contract 
administration  function. 

6.  Subpart  37.5  is  added  to  read  as 
follows: 

Subpart  37.5— Management  Oversight 
of  Service  Contracts 

Sec. 

37.500  Scope  of  subpart 

37.501  Definition. 

37.502  Exclusions. 

37.503  Agency-head  responsibilities. 

37.504  Contracting  officials' 
responsibilities. 

37.500    Scope  of  subpart 

This  subpart  establishes 
responsibilities  for  implementing  Office 
of  Federal  Procurement  Policy  (OFPP) 
Policy  Letter  9^-1.  Management 
Oversight  of  Service  Contracting. 


37.501  Definition. 

Best  practices,  as  used  in  this  subpart, 
means  techniques  that  agencies  may  use 
to  help  detect  problems  in  the 
acquisition,  management,  and 
administration  of  service  contracts.  Best 
practices  are  practical  techniques  gained 
from  experience  that  agencies  may  use 
to  improve  the  procurement  process. 

37.502  Exclusions. 

(a)  This  subpart  does  not  apply  to 
services  that  are 

(1)  Obtained  through  personnel 
appointments  and  advisory  committees; 

(2)  Obtained  through  personal  service 
contracts  authorized  by  statute; 

(3)  For  construction  as  defined  in 
36.102;  or 

(4)  Obtained  through  interagency 
agreements  where  the  work  is  being 
performed  by  in-house  Federal 
employees. 

(b)  Services  obtained  under  contracts 
below  the  simplified  acquisition 
threshold  and  services  incidental  to 
supply  contracts  also  are  excluded  from 
the  requirements  of  this  subpart. 
However,  good  management  practices 
and  contract  administration  techniques 
should  be  used  regardless  of  the 
contracting  method. 

37.503  Agency-head  responsibilities. 

The  agency  head  or  designee  should 
ensure  that — 

(a)  Requirements  for  services  are 
clearly  defined  and  appropriate 
performance  standards  are  developed  so 
that  the  agency's  requirements  can  be 
understood  by  potential  offerors  and 
that  performance  in  accordance  with 
contract  terms  and  conditions  will  meet 
the  agency's  requirements; 

(b)  Service  contracts  are  awarded  and 
administered  in  a  manner  that  will 
provide  the  customer  its  supplies  and 
services  within  budget  and  in  a  timely 
manner; 

(c)  Specific  procedures  are  in  place 
before  contracting  for  services  to  ensure 
compliance  with  OFPP  Policy  Letters 
92-1 .  InherenUy  Governmental 
Fimctions,  91-2,  Service  Contracting, 
and  8*-l,  Conflicts  of  Interest  Policies 
Applicable  to  Consultants;  and 

(d)  Strategies  are  developed  and 
necessary  staff  training  is  initiated  to 
ensure  effective  implementation  of  the 
policies  in  37.102. 

37.504  Contracting  officials' 
responsit>ilities. 

Contracting  officials  should  ensure 
that  "best  practices"  techniques  are 
used  when  contracting  for  services  and 
in  contract  management  and 


administration  (see  OFPP  Policy  Letter 
93-1). 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  16  and  52 

[FAC  90-46:  FAR  Case  93-603;  Item  IV] 

RIN9000^AH07 

Federal  Acquisition  Regulation; 
Pertonnance  Incentives  for  Fixed-Price 
Contracts 

AGENCIES:  E)epartment  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

StHMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
permit  the  use  of  award-fee  provisions 
as  performance  incentives  in  fixed-price 
contracts.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30.  1993.  This 
is  not  a  major  rule  under  5  U.S.C.  804. 
DATES:  Effective  May  16, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  DeStefano  at  (202)  501-1758  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-46.  FAR  case  9^ 
603. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  FAR  currenUy  provides  for  the 
use  of  performance  incentives  when 
used  with  cost  incentives.  This  FAR 
revision  allows  the  use  of  jjerformance 
incentives  alone.  This  revision  will 
allow  agencies  to  recognize  and  reward 
contractors  who  exceed  minimum 
standards  in  terms  of  quality, 
timeliness,  technical  ingenuity,  and 
effective  management. 

A  proposed  rule  was  published  in  the 
Federal  Register  at  61  FR  31798,  June 
20.  1996.  One  comment  was  received 
from  one  respondent.  The  comment  was 
considered  in  developing  the  final  rule. 


B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  merely  authorizes  the  use  of 
performance  incentives  for  contractors 
under  fixed-price  contracts.  The  rule 
authorizes  the  Govenmient  to  reward  a  . 
contractor  for  exceeding  minimum 
performance  standards. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  frt)m  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.  etseg. 

List  of  Subjects  in  48  CFR  Parts  16  and 
52 

Government  procurement. 
Dated:  March  7. 1997. 
Edward  C  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 

Therefore.  48  CFR  Parts  16  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  ciution  for  48  CFR 
Parts  16  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.Q 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  Ifr-TYPES  OF  CONTRACTS 

16.204    [Amended] 

2.  Section  16.204  is  amended  in  the 
last  sentence  by  removing  the  citation 
"16.405"  and  inserting  "16.406". 

16.304  [Amended] 

3.  Section  16.304  is  amended  by 
removing  "16.404-1"  and  inserting 
"16;405-1". 

16.305  [Amended] 

4.  Section  16.305  is  amended  by 
removing  "16.404-2"  and  inserting 
"16.405-2"  each  time  it  appears. 

5.  Section  16.401  is  amended  in 
paragraph  (c)  by  revising  the  first 
sentence;  and  adding  paragraph  (d)  to 
read  as  follows: 

16.401    GaneraL 

•         *        •         •        • 

(c)  The  two  basic  categories  of 
incentive  contracts  are  fixed-price 
incentive  contracts  (see  16.403  and 


12696 


Federal  Register  /  Vol.  62.  No.  51  /  Monday.  March  17.  1997  /  Rules  and  Regulations 


16.404)  and  cost-reimbursement 
incentive  contracts  (see  16.405).  *    •    * 
(d)  Award-fee  contracts  are  a  type  of 
incentive  contract. 

1&402-1    [Amandad] 

6.  Section  16.402-1  is  amended  in 
paragraph  (b)  by  removing  "16.404-2" 
and  inserting  "16.405-2". 

16.404  and  16.406    [Redesignated  as 

16.405  and  16.406} 

7.  Sections  16.404  and  16.405  are 
redesignated  as  16.405  and  16.406, 
respectively. 

8.  A  new  section  16.404  is  added  to 
read  as  follows: 


16u404    Fixed-price  contracts  wltti 
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(a)  Award-fee  provisions  may  be  used 
in  fixed-price  contracts  when  the 
Government  wishes  to  motivate  a 
contractor  and  other  incentives  cannot 
be  used  because  contractor  performance 
cannot  be  measured  objectively.  Such 
contracts  shall — 

(1)  Establish  a  fixed  price  (including 
normal  profit)  for  the  effort.  This  price 
will  be  paid  for  satisfactory  contract 
performance.  Award  fee  earned  (if  any) 
^11  be  paid  in  addition  to  that  fixed 
price;  and 

(2)  Provide  for  periodic  evaluation  of 
the  contractor's  performance  against  an 
award-fee  plan. 

(b)  A  solicitation  contemplating 
award  of  a  fixed-price  contract  with 
award  fee  shall  not  be  issued  unless  the 
following  conditions  exist: 

(1)  The  administrative  costs  of 
conducting  award-fee  evaluations  are 
not  expected  to  exceed  the  expected 
benefits; 

(2)  Procedures  have  been  established 
for  conducting  the  award-fee  evaluation; 

(3)  The  award- fee  board  has  been 
established;  and 

(4)  An  individual  above  the  level  of 
the  contracting  officer  approved  the 
fixed-price-award-fee  incentive. 

16.404-1  and  16.404-2    [Redesignated  as 
16u40S-1  and  16.406-2]. 

9.  Sections  16.404-1  and  16.404-2  are 
redesignated  as  16.405-1  and  16.405-2, 
respectively. 

lO.-ll.  The  newly  designated  section 
16.406  is  amended  by  revising  the 
introductory  text  of  paragraph  (e)  to 
read  as  follows: 

16.406    Contract  dauaas. 
•         •         •         •         » 

(e)  The  contracting  officer  shall  insert 
an  appropriate  award-fee  clause  in 
solicitations  and  contracts  when  an 
award-fee  contract  is  contemplated, 
provided  that  the  clause — 


PART  52— SOUCITATION  PROVISIONS 
AND  COffTRACT  CLAUSES 

12.  Section  52.216-16  is  amended  by 
revising  the  introductory  paragraph,  and 
Alternate  I  introductory  text  to  read  as 
follows: 

52.21 6-1 6    Incantlva  Prica  Revtslon— Finn 
Target 

As  prescribed  in  16.406(a),  insert  the 
following  clause: 

Alternate  I  [APR  1984).  As  prescribed 
in  16.406(a).  add  the  following 
paragraph  (o)  to  the  basic  clause: 

13.  Section  52.216-17  is  amended  by 
revising  the  introductory  paragraph,  and 
Alternate  I  introductory  text  to  read  as 
follows: 

5^216-17    Incantiva  Prica  Revision 
Succaaalva  Targets. 

As  prescribed  in  16.406(b),  insert  the 
following  clause: 

•  •         •         •         • 

Alternate  I  {APR  1984).  As  prescribed 
in  16.406(b).  add  the  following 
paragraph  (q)  to  the  basic  clause: 

•  •         •        •         • 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  23  and  52 

FAC  90-46;  FAR  Case  92-054B;  Itam  V] 

RIN9000-AH39 

Federal  Acquisition  Regulation; 
Federal  Compliance  With  Rlght-To- 
Know  Laws  and  Pollution  Prevention 
Requirements 

AGENOES:  Department  of  Defense  (DOD), 

Genera]  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comments. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  an  interim  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Executive  Order  12856  of 
Augiist  3, 1993,  "Federal  Compliance 
with  Right-To-Know  Laws  and  Pollution 
Prevention  Requirements."  This 
Executive  order  requires  that  Federal 
facilities  comply  with  the  planning  and 


reporting  requirements  of  the  Pollution 
Prevention  Act  of  1990  (42  U.S.C. 
13101-13109).  and  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  f42  U.S.C.  11001- 
11050).  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30,  1993,  and  is 
not  a  major  rule  under  5  U.S.C.  804. 
DATES:  Effective  Date:  March  17,  1997. 
Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before  May 
16.  1997.to  be  considered  in  the 
formulation  of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (MVR).  18th  &  F  Sti^ets, 
NW.,  Room  4035,  Attn:  Ms.  Beverly 
Fayson,  Washington,  DC  20405. 

E-Mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 

92-054B®www.ARNET.gov 

Please  cite  FAC  90-46,  FAR  case  92- 
054B  in  all  correspondence  related  to 
this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Linfield  at  (202)  501-1757  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4035,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-46,  FAR  case  92- 
054B 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  implements 
Executive  Order  12856  of  August  3, 
1993,  "Federal  Compliance  with  Right- 
To-Know  Laws  and  Pollution 
Prevention  Requirements."  The 
Executive  Order  requires  that  Federal 
facilities  comply  with  the  planning  and 
reporting  requirements  of  the  Pollution 
Prevention  Act  of  1990  (PPA)  and  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA). 

The  amendments  at  FAR  Parts  23  and 
52  require  that  contracts  to  be 
performed  on  a  Federal  facility  provide 
for  the  contractor  to  supply  to  the 
Federal  agency  all  information  the 
Federal  agency  deems  necessary  to 
comply  with  the  reporting  requirements 
of  the  PPA  and  EPCRA. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  this  rule  will  apply  to  any 
contractor  that  uses  certain  hazardous  or 


toxic  substances  in  the  performance  of 
a  contract  at  a  Federal  facility.  It  is 
estimated  that  approximately  50  percent 
of  these  contracts  are  performed  by 
small  entities.  An  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  been 
prepared  and  will  be  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
IRFA  may  be  obtained  from  the  FAR 
Secretariat.  Comments  are  invited. 
Comments  from  small  entities 
concerning  the  affected  FAR  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments  must 
be  submitted  separately  and  cite  5  U.S.C 
601,  et  seq.  (FAC  90-46,  FAR  case  92- 
054B),  in  correspondence.  The  IRFA  is 
summarized  as  follows: 

This  interim  rule  implements  the 
requirements  of  Executive  Order  12856  of 
August  3, 1993,  "Federal  Compliance  with 
Right-To-Know  Laws  and  Pollution 
Prevention  Requirements."  The  Executive 
order  requires  that  Federal  facilities  comply 
with  the  planning  and  refMsrting 
requirements  of  the  Pollution  Prevention  Act 
of  1990  (PPA)  and  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of  1986 
(EPCRA).  The  Executive  order  also  requires 
that  contracts  to  be  pterformed  on  a  Federal 
facility  provide  for  the  contractor  to  supply 
to  the  Federal  agency  all  information  the 
Federal  agency  deems  necessary  to  comply 
with  these  reporting  requirements.  The 
objective  of  this  rule  is  to  enable  Federal 
facilities  to  comply  with  the  planning  and 
reporting  requirements  of  PPA  and  EPCRA  by 
requiring  contractors  who  perform  contracts 
on  such  facilities  to  provide  information  on 
their  use  of  certain  substances  in  the 
performance  of  the  contracts. 

This  interim  rule  will  apply  to  all 
contractors  that  use  certain  hazardous  or 
toxic  substances  in  the  performance  of 
contracts  on  a  Federal  &cility.  We  estimate 
that  there  are  approximately  7.250  small 
business  contractors  to  which  the  rule  will 
apply.  Such  contractors  must  provide  any 
information  necessary  to  enable  the  Federal 
focility  to  fulfill  its  reporting  requirements 
under  EPCRA,  PPA.  and  Executive  order 
12856.  The  information  collection  would  be 
prepared  by  contractor  employees  using 
records  that  the  contractor  is  required  to 
maintain  under  existing  law  and  regiilation. 
No  special  professional  skills  are  needed  for 
preparation  of  the  required  information. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  is 
deemed  to  apply  because  the  final  rule 
contains  information  collection 
requirements.  Accordingly,  a  request  for 
approval  of  a  new  information 
collection  requirement  has  been 
submitted  to  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq.  Public  comments  concerning  this 
request  were  invited  through  a  Federal 
Roister  notice  published  on  January  13, 
1997. 


D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  This 
action  is  necessary  because  Executive 
Order  12856,  Federal  Compliance  with 
Right-to-Know  Laws  and  Pollution 
Prevention  Requirements,  required 
implementation  and  incorporation  of  its 
policies  into  the  FAR  by  August  3, 1995. 
However,  pursuant  to  Public  Law  98- 
577  and  FAR  1.501.  public  comments 
received  in  response  to  this  interim  rule 
will  be  considered  in  the  formation  of 
the  final  rule. 

List  of  Subjects  in  48  CFR  Farts  23  and 
52 

Government  procurement 

Dated:  March  7, 1997. 
Edward  CLoab 
Director,  federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  23  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  23  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  2a-ENVIRONMENT, 
CONSERVATION.  OCCUPATIONAL 
SAFETY.  AND  DRUG-FREE 
WORKPLACE 

2.  Subpart  23.10,  consisting  of 
sections  23.1001  through  23.1005,  is 
added  to  read  as  follows: 

Subpart  23.10— Federal  Compliance 
With  Right-To-Know  Laws  and 
Pollution  Prevention  Requirements 


23.1001 
23.1002 
23.1003 
23.1004 
23.1005 


Purpose. 
Applicability. 
Definition. 
Requirements. 
Contract  clause. 


23.1001  Purpose. 

This  subpart  implements 
requirements  of  Executive  Order  (E.O.) 
12856  of  August  3,  1993,  Federal 
Compliance  with  Right-To-Know  Laws 
and  Pollution  Prevention  Reqiurements. 

23.1002  Applicability. 

The  requirements  of  this  subpart 
apply  to  facilities  owned  or  operated  by 
a  Federal  agancy  except  those  facilities 
located  outside  the  several  states  of  the 


United  States,  the  District  of  Columbia, 
and  the  Commonwealth  of  Puerto  Rico. 

23.1003  Definition. 

Federal  agency,  as  used  in  this 
subpart,  means  an  executive  agency  (see 
2.101). 

23.1004  Requlrwnsnts. 

(a)  E.O.  12856  requires  Federal 
facilities  to  comply  with  the  provisions 
of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA)(42  U.S.C.  11001-11050)  and 
the  Pollution  Prevention  Act  of  1990 
(PPA)(42  U.S.C.  13101-13109). 

(b)  Pursuant  to  Section  1-104  of  E.O. 
12856,  and  any  agency  implementing 
procedures,  every  new  contract  that 
provides  for  performance  on  a  Federal 
facility  shall  require  the  contractor  to 
provide  information  necessary  for  the 
Federal  agency  to  comply  with  the 
emergency  planning  and  toxic  release 
reporting  requirements  of  EPCRA  and 
PPA. 

23.1005  Contract  Clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.223-5,  Pollution  Prevention 
and  Right-to-Know  Information,  in  all 
solicitations  and  contracts  that  provide 
for  performance,  in  whole  or  in  part,  on 
a  Federal  facility. 

PART  52— SOUCITATKM  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Section  52.223-5  is  added  to  read 
as  follows: 

52.223-6    Pollution  Prevention  and  RigM- 
to-Know  Information. 

As  prescribed  in  23.1005,  insert  the 
following  clause: 

Pollution  Prevention  and  Right-to-Know 
Information  (March  1997) 

(a)  Executive  Order  12856  of  August  3, 
1993,  requires  Federal  facilities  to  comply 
with  the  provisions  of  the  Emergency 
Planning  and  Conununity  Right-to-Know  Act 
of  1986  (EPCRA)  (42  U.S.C  11001-11050)     ^ 
and  the  Pollution  Prevention  Act  of  1990 
(PPA)  (42  U.S.C.  13101-13109). 

(b)  The  Contractor  shall  provide  all 
information  needed  by  the  Federal  facility  to 
comply  with  the  emergency  planning 
re[K>rting  requirements  of  Section  302  of 
EPCRA,  the  emergency  notice  requirements 
of  Section  304  of  EPCRA,  the  list  of  Material 
Data  Safety  Sheets  required  by  Section  311  of 
EPCRA,  the  emergency  and  hazardous 
chemical  inventory  forms  of  Section  312  of 
EPCRA,  and  the  toxic  chemical  release 
inventory  of  Section  313  of  EPCRA,  which 
includes  the  reduction  and  recycling 
information  required  by  Section  6607  of  PPA. 

(End  of  clause) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  25  and  52 

[FAC  90-46;  FAR  Case  91-1 19;  Item  VQ 

RIN  9000-AG81 

Federal  Acquisition  Regulation;  Buy 
American  Act — Construction 
(Grimberg  Decision) 

AGENOES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACnON:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
add  guidance  on  pre-award  and  post- 
award  exceptions  to  the  Buy  American 
Act  for  construction,  and  also  to  provide 
guidance  regarding  instances  of 
noncompliance  with  the  Buy  American 
Act.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866.  dated  September  30.  1993.  This 
is  not  a  major  rule  under  5  U.S.C.  804. 
DATES:  Effective  May  16.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Linfield  at  (202)  501-1757  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037.  GS  Building. 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-46,  FAR  case  91- 
119. 

SUPPLEMENTARY  INFORMATIOM: 

A.  Background 

A  proposed  rule  was  published  in  the 
Federal  Register  at  60  FR  67028, 
December  27.  1995.  The  revisions  in  the 
final  rule  are  based  on  the  analysis  of 
public  comments  and  further 
clarification  of  the  rule.  The  final  rule — 
— Permits  the  contracting  officer  to 
specify  in  the  solicitation  if  there  is 
insufficient  time  to  consider  requests 
for  determinations  under  the  Buy 
American  Act  in  advance  of  receipt  of 
offers: 
— Uses  more  precise  terminology  for 
determinations  regarding  the 
inapplicability  of  the  Buy  American 
Act; 
— Adds  guidance  regarding  exceptions 
to  the  Buy  American  Act  that  are 
based  on  the  Trade  Agreements  Act 
and  North  American  Free  Trade 
Agreement;  and 


— Clarifies  when  supporting  information 
and  price  comparisons  8U«  needed. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601.  et  seq.,  because  the 
rule  does  not  change  the  impact  of  the 
Buy  American  Act  or  alter  the 
exceptions  to  the  Act.  but  only  clarifies 
the  procedures  for  implementation  of 
the  Act. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  is 
deemed  to  apply  because  the  clauses  at 
FAR  52.225-5  and  52.225-15  require 
offerors/contractors  requesting  a 
determination  regarding  the 
inapplicability  of  the  Buy  American  Act 
to  provide  the  Government  with  certain 
information  relating  to  foreign 
construction  material  the  offeror/ 
contractor  proposes  to  use  on  the 
contract.  A  request  for  clearance'  of  the 
information  collection  requirement 
previously  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB) 
under  44  U.S.C.  3501.  et  seq.,  and 
approved  through  February  28.  1999, 
under  OMB  Control  Number  9000-0141. 

List  of  Subfects  in  48  CFR  Parts  25  and 
52 

Government  procurement. 

Dated:  March  7. 1997. 
Edward  C  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  25  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  25  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  25— FOREIGN  ACQUISITION 

25.108    [Amendwl] 

2.  Section  25.108  is  amended  in 
paragraph  (b)  by  removing 
"25.202(a)(3)"  and  inserting 
"25.202(a)(2)". 


25.201     [Ar 

3.  Section  25.201  is  amended  in  the 
definition  of  "Domestic  construction 
material"  by  removing  "25.202(a)(3)" 
and  inserting  "25.202(a)(2)". 

4.  Subpart  25.2  is  amended  by 
revising  sections  25.202  through  25.205 
and  adding  sections  25.206  and  25.207 
to  read  as  follows: 


25.202    Policy. 

(a)  The  Buy  American  Act  requires 
that  only  domestic  construction 
materials  be  used  in  construction  in  the 
United  States,  except  when — 

(1)  The  cost  would  be  unreasonable, 
i.e..  the  cost  of  domestic  construction 
material  exceeds  the  cost  of  foreign 
construction  material  by  more  than  6 
percent,  unless  the  agency  head 
determines  a  higher  percentage  to  be 
appropriate  (see  Executive  Order 
10582); 

(2)  The  head  of  the  contracting 
activity  or  designee  determines  the 
construction  material  is  not  mined, 
produced,  or  manufactured  in  the 
United  States  in  sufficient  and 
reasonably  available  commercial 
quantities  of  a  satisfactory  quality  (see 
25.108): 

(3)  The  agency  head  determines  that 
application  of  the  restrictions  of  the  Buy 
American  Act  to  a  particular 
construction  material  would  be 
impracticable;  or 

(4)  The  agency  head  determines  that 
application  of  the  restrictions  of  the  Buy 
American  Act  to  a  particular 
construction  material  would  be 
inconsistent  with  the  public  interest. 
Under  this  authority,  agencies  may  have 
agreements  with  foreign  governments 
that  provide  blanket  exceptions  to  the 
Buy  American  Act  (e.g..  Trade 
Agreements  Act  and  North  American 
Free  Trade  Agreement  (NAFTA)). 

(b)  Unless  the  contracting  officer 
determines  that  insufficient  time  is 
available,  offerors  should  request 
determinations  regarding  the 
inapplicability  of  the  Buy  American  Act 
in  time  to  allow  determination  before 
submission  of  offers. 

(c)  When  it  is  determined  for  any  of 
the  reasons  stated  in  this  section  that 
certain  foreign  construction  materials 
may  be  used,  the  excepted  materials 
shall  be  listed  in  the  contract.  Findings 
justifying  the  exception  shall  be 
available  for  public  inspection. 

(d)  For  construction  contracts  with  an 
acquisition  value  of  $6,500,000  or  more, 
but  less  than  $7,311,000,  see 
25.402(a)(3).  If  the  acquisition  value  is 
$7,311,000  or  more,  see  25.402(a)(1). 

25.203    Determinations  requested  before 
sutMnission  of  offers. 

(a)  Any  request  for  a  determination 
regarding  the  inapplicability  of  the  Buy 
American  Act  made  before  receipt  of 
offers  shall  be  evaluated  based  on  the 
information  requested  in  the  applicable 
clause  at  52.225-5.  Buy  American  Act- 
Construction  Materials,  paragraphs  (c) 
and  (d),  or  52.225-15.  Buy  American 
Act — Construction  Materials  under 
Trade  Agreements  Act  and  North 


American  Free  Trade  Agreement, 
paragraphs  (c)  and  (d).  and  may  be 
supplemented  by  other  information 
readily  available  to  the  contracting 
officer. 

(b)  If  the  Government  determines 
before  receipt  of  offers  that  an  exception 
to  the  Buy  American  Act  applies  (other 
than  a  general  exception  based  on  the 
Trade  Agreements  Act  or  NAFTA),  the 
excepted  material  shall  be  identified  by 
the  Government  in  the  clause  at  52.225- 
5(b)(2)  or  52.225-15(b)(3). 

25.204    Evaluating  offers  of  foreign 
construction  material. 

(a)  Offerors  proposing  to  use  foreign 
construction  material  other  than  that 
listed  by  the  Government  in  the 
applicable  clause  at  52.225-5(b)(2)  or 
52.225-1 5(b)(3)  or  excepted  under  the 
Trade  Agreements  Act  or  NAFTA 
(52.225-15(b)(2))  must  provide  the 
information  required  by  paragraphs  (c) 
and  (d)  of  the  respective  clauses. 

(b)  Unless  agency  regulations  specify 
a  higher  percentage,  the  Government 
will  add  to  the  offered  price  6  percent 
of  the  cost  of  any  foreign  construction 
material  proposed  for  exception  fit>m 
the  requirements  of  the  Buy  American 
Act  based  on  the  unreasonable  cost  of 
domestic  construction  materials.  If  the 
evaluation  of  offers  results  in  a  tie 
between  an  offer  including  foreign 
construction  material  excepted  on  the 
basis  of  unreasonable  cost,  as  evaluated, 
and  an  offer  including  solely  domestic 
construction  material  or  other  foreign 
construction  material  that  is  excepted 
by  the  Government  in  the  solicitation 
under  the  clause  at  52.225-5(b)  (2)  or 
52.225-15(b)(2)  or  (3)  or  subsequenUy 
excepted  on  a  basis  other  than 
unreasonable  cost,  award  shall  be  made 
to  the  offeror  that  submitted  the  latter 
offer. 

(c)  Offerors  also  may  submit  alternate 
offers  based  on  use  of  equivalent 
domestic  construction  material  to  avoid 
possible  rejection  of  the  entire  offer,  if 
the  Government  determines  that  an 
exception  permitting  use  of  a  particular 
foreign  construction  material  does  not 

apply 

(d)  If,  upon  evaluation  of  an  offer,  the 
Government  determines  that  an 
exception  to  the  Buy  American  Act 
applies,  and  the  Government  accepts 
that  offer,  the  excepted  material  shall  be 
listed  in  the  contract  at  52.225-5(b)(2) 
or52.225-15(b)(3). 

25.205    Postaward  determinations. 

(a)  If  a  contractor  requests  a 
determination  regarding  the 
inapplicability  of  the  Buy  American  Act 
after  contract  award,  the  contractor  shall 
explain  why  the  determination  could 


not  have  been  requested  before  contract 
award  or  why  the  need  for  such 
determination  otherwise  was  not 
reasonably  foreseeable.  If  the  contractor 
does  not  submit  a  satisfactory 
explanation,  the  Government  need  not 
make  a  determination  regarding  the 
inapplicability  of  the  Buy  American 
Act. 

(b)  Evaluation  of  any  request  for  a 
determination  regarding  the 
inapplicability  of  the  Buy  American  Act 
made  after  contract  award  shall  be  based 
on  information  similar  to  that  required 
before  award  by  the  applicable  clause  at 
52.225-5  (c)  and  (d)  or  52.225-15  (c) 
and  (d)  and/or  other  information  readily 
available  to  the  contracting  officer.    ^ 

(c)  If  a  determination  is  made  after 
contract  award  that  an  exception  to  the 
Buy  American  Act  applies,  the  contract 
shall  be  modified  to  allow  use  of  foreign 
construction  material,  and  adequate 
consideration  shall  be  negotiated. 
However,  when  the  basis  for  the 
exception  is  the  unreasonable  price  of  a 
domestic  construction  material, 
adequate  consideration  shall  not  be  less 
than  the  differential  established  in 
25.202(a)(1)  or  agency  procedures. 

25.206    Noncompliance. 

(a)  The  contracting  officer  is 
responsible  for  conducting  Buy 
American  Act  investigations  when 
available  information  indicates  such 
action  is  warranted. 

(b)  Unless  fraud  is  suspected,  the 
contracting  officer  shall  notify  the 
contractor  of  the  apparent  unauthorized 
use  of  foreign  construction  material  and 
request  a  reply,  to  include  proposed 
corrective  action. 

(c)  If  an  investigation  reveals  that  a 
contractor  or  subcontractor  has  used 
foreign  construction  material  without 
authorization,  the  contracting  officer 
shall  take  appropriate  action,  including 
one  or  more  of  the  following: 

(1)  Process  a  determination  with 
regard  to  inapplicability  of  the  Buy 
American  Act  in  accordance  with 
25.205. 

(2)  Consider  requiring  the  removal 
and  replacement  of  the  unauthorized 
foreign  construction  material. 

(3)  If  removal  and  replacement  of 
foreign  construction  material 
incorporated  in  a  building  or  work 
would  be  impracticable,  cause  imdue 
delay,  or  otherwise  be  detrimental  to  the 
interests  of  the  Government,  the 
contracting  officer  may  determine  in 
writing  that  the  foreign  construction 
material  need  not  be  removed  and 
replaced.  Such  a  determination  to  retain 
foreign  construction  material  does  not 
constitute  a  determination  that  an 
exception  to  the  Buy  American  Act 


applies,  and  this  should  be  so  stated  in 
the  determination.  Further,  such  a 
determination  to  retain  foreign 
construction  material  does  not  affect  the 
Government's  right  to  suspend  and/or 
debar  a  contractor,  subcontractor,  or 
supplier  for  violation  of  the  Buy 
American  Act,  or  to  exercise  other 
contractual  rights  and  remedies,  such  as 
reducing  the  contract  price  or 
terminating  the  contract  for  default. 

(4)  If  the  noncompliance  is 
sufficienUy  serious,  consider  exercising 
appropriate  contractual  remedies,  such 
as  terminating  the  contract  for  default. 
Also  consider  preparing  and  forwarding 
a  report  for  suspension  and/or 
debarment,  including  findings  and 
supporting  evidence  in  accordance  with 
subpart  9.4,  Debarment,  Suspension, 
and  Ineligibility.  If  the  noncompliance 
appears  to  be  fraudulent,  consider 
referring  the  matter  to  other  appropriate 
agency  officials,  such  as  the  officer 
responsible  for  criminal  investigation 
and  prosecution. 

25.207    Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  52.225-5,  Buy  American 
Act — Construction  Materials,  in 
solicitations  and  contracts  for 
construction  inside  the  United  States, 
except  when  the  clause  at  52.225-15, 
Buy  American  Act — Construction 
Materials  under  Trade  Agreements  Act 
and  North  American  Free  Trade 
Agreement,  is  prescribed. 

(b)(1)  The  contracting  officer  shall 
insert  the  provision  at  52.225-12,  Notice 
of  Buy  American  Act  Requirement — 
Construction  Materials,  in  solicitations 
for  construction  that  contain  the  clause 
at  52.225-5.  Buy  American  Act- 
Construction  Materials. 

(2)  If  the  contracting  officer 
determines  that  insufficient  time  is 
available  to  process  a  determination 
regarding  the  inapplicability  of  the  Buy 
American  Act  prior  to  receipt  of  offers, 
the  contracting  officer  shall  use  the 
provision  with  its  Alternate  I. 

(c)(1)  The  contracting  officer  shall 
insert  the  provision  at  52.225-13.  Notice 
of  Buy  American  Act  Requirement — 
Construction  Materials  under  Trade 
Agreements  Act  and  North  American 
Free  Trade  Agreement,  in  solicitations 
for  construction  that  contain  the  clause 
at  52.225-15.  Buy  American  Act- 
Construction  Materials  under  Trade 
Agreements  Act  euid  North  American 
Free  Trade  Agreement. 

(2)  If  the  contracting  officer 
determines  that  insufficient  time  is 
available  to  process  a  determination 
regarding  the  inapplicability  of  the  Buy 
American  Act  prior  to  receipt  of  offers. 


(Ml 
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the  contracting  officer  shall  use  the 
provision  with  its  Alternate  I. 

(d)(1)  The  contracting  officer  shall 
insert  the  clause  at  52.225-15.  Buy 
American  Act — Construction  Materials 
under  Trade  Agreements  Act  and  North 
American  Free  Trade  Agreement,  in 
solicitations  and  contracts  for 
construction  inside  the  United  States 
with  an  estimated  acquisition  value  of 
$7,311,000  or  more. 

(2)  For  solicitations  and  contracts  for 
construction  inside  the  United  States 
with  an  estimated  acquisition  value  of 
$6,500,000  or  more,  but  less  than 
$7,311,000,  the  contracting  officer  shall 
use  the  clause  with  its  Alternate  I. 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Section  52.225-5  is  amended  by 
revising  the  introductory  paragraph; 
revising  the  clause  date;  revising 
paragraph  (a)  introductory  text;  by 
removing  the  phrase  "as  used  in  this 
clause"  from  the  definitions  of 
"Components",  "Construction  material" 
and  "Domestic  construction  material"; 
by  removing  from  the  definition  of 
Domestic  construction  material" 
"25.202(a)(3)"  and  inserting 
"25.202(a)(2)";  by  revising  paragraph  (b) 
(the  undesignated  paragraph  following 
paragraph  (b)  is  removed);  and  adding 
paragraphs  (c)  and  (d)  to  read  as  follows: 

S2.22S-6    Buy  American  Act— ConstructkNi 


As  prescribed  in  25.207(a),  insert  the 
following  clause: 


Buy  American  Act — Construction  Materials 
(May  1997) 
(a)  Definitions.  As  used  in  this  clause — 

•         •  •         *         • 

(b)(1)  The  Buy  American  Act  (41  U.S.C. 
lOa-lOd)  requires  that  only  domestic 
construction  material  be  used  in  performing 
this  contract,  except  as  provided  in 
paragraphs  (b)(2)  and  (b)(3)  of  this  clause. 

(2)  This  requirement  does  not  apply  to  the 
excepted  construction  material  or 
components  listed  by  the  Government  as 
follows: 

{List  applicable  accepted  materials  or 
indicate  "none") 

(3)  Other  foreign  construction  material  may 
be  added  to  the  list  in  paragraph  (b)(2)  of  this 
clause  if  the  Government  determines  that — 

(i)  The  cost  would  be  unreasonable  (the 
cost  of  a  particular  domestic  construction 
material  shall  be  determined  to  be 
unreasonable  when  the  cost  of  such  material 
exceeds  the  cost  of  foreign  material  by  more 
than  6  percent,  unless  the  agency  head 
determines  a  higher  percentage  to  be 
appropriate): 

(ii)  The  application  of  the  restriction  of  the 
Buy  American  Act  to  a  particular 
construction  material  would  be  impracticable 
or  inconsistent  with  the  public  interest;  or 

(ui)  The  construction  material  is  not 
mined,  produced,  or  manufactured  in  the 
United  States  in  sufficient  and  reasonably 
available  commercial  quantities  of  a 
satisfactory  quality. 

(4)  The  Contractor  agrees  that  only 
domestic  construction  material  will  be  used 
by  the  Contractor,  subcontractors,  material 
men,  and  suppliers  in  the  performance  of  this 
contract,  except  for  foreign  construction 
materials,  if  any.  listed  in  paragraph  (b)(2)  of 
this  clause. 

(c)  Request  for  determination.  (1) 
Contractors  requesting  to  use  foreign 


construction  material  under  paragraph  (b)(3) 
of  this  clause  shall  provide  adequate 
information  for  Govenunent  evaluation  of  the 
request  for  a  determination  regarding  the 
inapplicability  of  the  Buy  American  Act. 
Each  submission  shall  include  a  description 
of  thekforeign  and  domestic  construction 
materials,  including  unit  of  measure, 
quanUty,  price,  time  of  delivery  or 
availability,  location  of  the  construction 
proiect,  name  and  address  of  the  proposed 
contractor,  and  a  detailed  justification  of  the 
reason  for  use  of  foreign  materials  cited  in 
accordance  with  paragraph  (b)(3)  of  this 
clause.  A  submission  based  on  unreasonable 
cost  shall  include  a  reasonable  survey  of  the 
market  and  a  completed  price  comparison 
table  in  the  format  in  paragraph  (d)  of  this 
clause.  The  price  of  construction  material 
shall  include  all  delivery  costs  to  the 
construction  site  and  any  applicable  duty 
(whether  or  not  a  duty-free  certificate  may  be 
issued). 

(2)  If  the  Government  determines  after 
contract  award  that  an  exception  to  the  Buy 
American  Act  applies,  the  contract  shall  be 
modified  to  allow  use  of  the  foreign 
construction  material,  and  adequate 
consideration  shall  be  negotiated.  However, 
when  the  basis  for  the  exception  is  the 
unreasonable  price  of  a  domestic 
construction  material,  adequate 
consideration  shall  not  be  less  than  the 
differential  established  in  paragraph  (b)(3)(i) 
of  this  clause. 

(3)  If  the  Government  does  not  determine 
that  an  exception  to  the  Buy  American  Act 
applies,  the  use  of  that  particular  foreign 
construction  material  will  be  a  failure  to 
comply  with  the  Act. 

(d)  For  evaluation  of  requests  under 
paragraph  (c)  of  this  clause  based  on 
unreasonable  cost,  the  following  information 
and  any  applicable  supporting  data  based  on 
the  survey  of  suppliers  shall  be  included  in 
the  request: 


Foreign  and  Domestic  Construction  Materials  Price  Comparison 


Construction  material  description 


Item  1: 

Foreign  construction  material 

Domestic  constnx:tion  material 

Item  2: 

Foreign  construction  material ™ -«. . 

Domestic  constructioomatenai  _ 

List  name,  address,  telephone  number,  and  contact  lor  suppliers  surveyed.  Attact>  copy  of  response;  if  oral,  attacti  summary. 
HKktde  attief  applcabte  supporting  inkxmation.  ^ 

^  Indude  aH  delivery  costs  to  the  constnjction  site  and  any  appiicabie  duty  (whether  or  not  a  duty-free  entry  certificate  is  issued). 


Unitot 
measure 


Quantity 


Price 
(dollars)^ 


(End  of  clause) 

6.  Sections  52.22S-12  and  52.225-13 
are  added  to  read  as  follows: 

52.225-12    Notice  of  Buy  Anwrtean  Act 
Requirement-Coostructton  Maleriala. 

As  prescribed  in  25.207(b).  insert  the 
following  provision: 


Notice  of  Buy  American  Act  Requirement- 
Construction  Materials  (May  1997] 

(a)  Offerors  are  required  to  comply  Mrith  the 
requirements  of  Federal  Acquisition 
Regulation  (FAR)  clause  52.225-5,  Buy 
American  Act  Construction  Materials,  of  this 
solicitation.  The  terms  "construcUon 
material"  and  "domestic  construction 
material,"  as  used  in  this  provision,  have  the 
meanings  set  forth  in  FAR  clause  5Z.22S-5. 

(b)  Offerors  should  request  a  determination 
regarding  the  inapplicability  of  the  Buy 


American  Act  in  time  to  allow  determination 
befDre  submission  of  offers.  For  evaluation  of 
a  request  for  a  determination  regarding  the 
inapplicability  of  the  requirements  of  the  Buy 
American  Act  prior  to  the  time  set  for  receipt 
of  offers,  the  information  and  applicable 
supporting  data  required  by  paragraphs  (c) 
and  (d)  of  FAR  clause  52.22S-5  shall  be 
included  in  the  request.  If  an  offeror  has  not 
requested  a  detemination  regarding  the 
inapplicability  of  the  Buy  American  Act  prior 
to  submission  of  its  offer,  or  has  not  received 


IMI 


a  response  to  a  request  made  prior  to 
submission  of  its  offer,  the  information  and 
supporting  data  shall  be  included  in  the 
offer. 

(c)  Evaluation  of  offers.  (1)  For  evaluation 
of  offers,  (unless  agency  regulations  specify 
a  higher  percentage)  the  Government  will 
add  to  the  offered  price  6  percent  of  the  cost 
of  any  foreign  construction  material  proposed 
for  exception  from  the  requirements  of  the 
Buy  American  Act  based  on  claimed 
uiueasonable  cost  of  domestic  construction 
materials  in  accordance  with  paragraph 
(b)(3)(i)  of  FAR  clause  52.225-5. 

(2)  If  the  evaluation  of  offers  results  in  a 
tie  between  an  offer  including  such  foreign 
construction  material  excepted  on  the  basis 
of  unreasonable  cost,  as  evaluated,  and  an 
offer  including  solely  domestic  construction 
material  or  other  foreign  construction 
material  listed  in  the  solicitaUon  at  paragraph 
(b)(2)  of  FAR  clause  52.225-5,  or 
subsequently  excepted  in  accordance  with 
paragraphs  (b)(3)  (ii)  or  (iii)  of  FAR  clause 
52.225-5,  award  shall  be  made  to  the  offeror 
that  submitted  the  latter  offer. 

(d)  Alternate  offers.  (1)  When  an  offer 
includes  foreign  construction  material  not 
listed  by  the  Government  in  the  solicitation 
at  paragraph  (b)(2)  of  FAR  clause  52.225-5, 
offerors  also  may  submit  alternate  offisrs 
based  on  use  of  equivalent  domestic 
construcUon  material. 

(2)  If  alternate  offers  are  submitted,  a 
separate  Standard  Form  1442  shall  be 
submitted  for  each  alternate  offer,  and  a 
separate  price  comparison  table,  prepared  in 
accordance  with  paragraphs  (c)  and  (d)  of 
FAR  clause  52.225-5.  shall  be  submitted  for 
each  offer  that  is  based  on  the  use  of  any 
foreign  construction  material  for  which  the 
Government  has  not  yet  determined  an 
exception  to  apply. 

(3)  If  the  Govenunent  determines  that  a 
particular  exception  requested  under 
paragraph  (c)  of  FAR  clause  52.225-5  does 
not  apply,  the  Government  will  evaluate  only 
those  offers  based  on  use  of  the  equivalent 
domestic  construction  material,  and  the 
offeror  shall  be  required  to  furnish  such 
domestic  construction  material. 

(i)  In  sealed  bid  procurements,  any  offer 
based  on  use  of  that  particular  foreign 
construction  material  shall  be  rejected  as 
nonresponsive. 

(ii)  In  negotiated  procurements,  any  offer 
based  on  use  of  that  particular  foreign 
construction  material  may  not  be  accepted 
unless  revised  during  negotiations. 
(End  of  provision) 

Alternate  I.  (MAY  1997)  As  prescribed  in 
25.207(b)(2),  substitute  the  following 
paragraph  (b)  for  paragraph  (b)  of  the  basic 
provision: 

(b)  An  offeror  requesting  a  determination 
regarding  the  inapplicability  of  the  Buy 
American  Act  shall  submit  such  request  with 
its  offer,  including  the  information  and 
applicable  supporting  data  required  by 
paragraphs  (c)  and  (d)  of  FAR  clause  52.225- 
5. 


52.225-13    Notice  Of  Buy  American  Act 
RequirenfMnt— Construction  Materials  under 
Trade  Agreements  Act  and  North  American 
Free  Trade  Agreement 

As  prescribed  in  25.207(c)(1),  insert 
the  following  provision: 

Notice  of  Buy  American  Act  Requirement — 
Construction  Materials  under  Trade 
Agreements  Act  and  North  American  Free 
Trade  Agreement  (May  1997) 

(a)  Oferors  are  required  to  comply  with  the 
requirements  of  Federal  Acquisition 
Regulation  (FAR)  clause  52.225-15,  Buy 
American  Act — Construction  Materials 
Under  Trade  Agreements  Act  and  North 
American  Free  Trade  Agreement,  of  this 
solicitation.  The  terms  defined  in  FAR  clause 
52.225—15  have  the  same  meaning  in  this 
provision. 

(b)  Offerors  should  request  a  determination 
regarding  the  inapplicability  of  the  Buy 
American  Act  in  time  to  allow  determination 
before  submission  of  offers.  For  evaluation  of 
a  request  for  a  determination  regarding  the 
inapplicability  of  the  requirements  of  the  Buy 
American  Act  prior  to  the  time  set  for  receipt 
of  offers,  the  information  and  applicable 
supporting  data  required  by  paragraphs  (c) 
and  (d)  of  FAR  clause  52.225-15  shall  be 
included  in  the  request  If  an  offeror  has  not 
requested  a  determination  regarding  the 
inapplicability  of  the  Buy  American  Act  prior 
to  submission  of  its  offer,  or  has  not  received 
a  response  to  a  request  made  prior  to 
submission  of  its  offer,  the  information  and 
supporting  data  shall  be  included  in  the 
offer. 

(c)  Evaluation  of  offers.  (1)  For  evaluation 
of  offers,  (unless  agency  regulations  specify 
a  higher  percentage)  the  Government  will 
add  to  the  offered  price  6  percent  of  the  cost 
of  any  foreign  construction  material  proposed 
for  exception  ftom  the  requirements  of  the 
Buy  American  Act  based  on  claimed 
unreasonable  cost  of  domestic  construction 
materials  in  accordance  with  paragraph 
(b)(4)(i)  of  FAR  clause  52.225-15. 

(2)  If  the  evaluation  of  offers  results  in  a 
tie  between  an  offer  including  such  foreign 
construction  material  excepted  on  the  basis 
of  unreasonable  cost,  as  evaluated,  and  an 
offer  including  solely  domestic  coitstrucUon 
material  or  other  foreign  construction 
material,  listed  in  the  solicitation  at 
paragraph  (b)(3)  of  FAR  clause  52.225-15.  or 
subsequently  excepted  in  accordance  with 
paragraphs  (b)(4)(ii)  or  (iii)  of  FAR  clause 
52.225-15,  award  shall  be  made  to  the  offeror 
that  submitted  the  latter  offer. 

(d)  Alternate  offers.  (1)  When  an  offier 
includes  foreign  construction  material  not 
listed  by  the  Government  in  the  solicitation 
at  paragraph  (b)(3)  of  FAR  clause  52.225-15, 
offerors  also  may  submit  alternate  offers 
based  on  use  of  equivalent  domestic 
construction  material. 

(2)  If  alternate  offers  are  submitted,  a 
separate  Standard  Form  1442  shall  be 
submitted  for  each  alternate  offer,  and  a 
separate  price  comparison  table,  prepared  in 
accordance  with  paragraphs  (c)  and  (d)  of 
FAR  clause  52.225-15,  shall  be  submitted  for 
each  offer  that  is  based  on  the  use  of  any 
foreign  construction  material  for  which  the 
Government  has  not  yet  determined  an 
exception  to  apply. 


(3)  If  the  Government  determines  that  a 
particular  exception  requested  under 
paragraph  (c)  of  FAR  clause  52.225-15  does 
not  apply,  the  Government  will  evaluate  only 
those  offers  based  on  use  of  the  equivalent 
domestic  construction  material,  and  the 
offeror  shall  be  required  to  furnish  such 
domestic  construction  material. 

(i)  In  sealed  bid  procurements,  any  offer 
based  on  use  of  that  particular  foreign 
construction  material  shall  be  rejected  as 
nonresponsive. 

(ii)  in  negotiated  procurements,  any  offer 
based  on  use  of  that  particular  foreign 
construction  material  may  not  be  accepted 
luiless  revised  during  negotiations. 
(End  of  provision) 

Alternate  I  (MAY  1997).  As  prescribed  in 
25.207(c)(2),  substitute  the  following 
paragraph  (b)  for  paragraph  (b)  of  the  basic 
provision: 

(b)  An  offeror  requesting  a  determination 
regarding  the  inapplicability  of  the  Buy 
American  Act  shall  submit  such  request  with 
its  offer,  including  the  information  and 
applicable  supporting  data  required  by 
paragraphs  (c)  and  (d)  of  FAR  clause  52.225- 
15. 

7.  Section  52.225-15  is  amended  by 
revising  the  introductory  paragraph,  and 
the  clause  date;  in  the  definition  of 
"Domestic  construction  material"  by 
removing  "25.202(a)(3)"  and  inserting 
"25.202(a)(2)";  by  revising  paragraphs 
(b)  and  (c);  and  by  adding  paragraph  (d) 
to  read  as  follows: 

52.225-15    Buy  American  Act- 
Construction  Materials  under  Trade 
Agreemenu  Ad  and  North  Anterican  Free 
Trade  Agreement 

As  prescribed  in  25.207(d),  insert  the 
following  clause: 

Buy  American  Act — Construction  Materials 
Under  Trade  Agreements  Act  and  North 
American  Free  Trade  Agreement  (May  1997) 

(b)(1)  The  Buy  American  Act  (41  U.S.C. 
10a — lOd)  requires  that  only  domestic 
construction  material  be  used  in  performing 
this  contract,  except  as  provided  in 
paragraphs  (b)(2),  (b)(3),  and  (b)(4)  of  this 
clause. 

(2)  The  Trade  Agreements  Act  and  the 
North  American  Free  Trade  Agreement 
(NAFTA)  provide  that  designated  country 
and  NAFTA  country  construction  materials 
are  exempted  from  application  of  the  Buy 
American  Act 

(3)  The  requirement  in  paragraph  (b)(1)  of 
this  clause  does  not  apply  to  the  excepted 
construction  material  or  com{x>nents  listed 
by  the  Government  as  follows: 

[List  applicable  accepted  materials  or 
indicate  "none") 

(4)  Other  foreign  construction  material  may 
be  added  to  the  list  in  paragraph  (b)(3)  of  this 
clause  if  the  Government  determines  that — 

(i)  The  cost  would  be  uiueasonable  (the 
cost  of  a  particular  domestic  construction 
material  shall  be  determined  to  be 
unreasonable  when  the  cost  of  such  material 
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exceeds  the  cost  of  foreign  material  by  more 
than  6  percent,  unless  the  agency  head 
determines  a  higher  percentage  to  be 
appropriate); 

(ii)  The  application  of  the  restriction  of  the 
Buy  American  Act  to  a  particular 
construction  material  would  be  impracticable 
or  inconsistent  with  the  public  interest:  or 
(iii)  The  construction  material  is  not  mined, 
produced,  or  manufactured  in  the  United 
States  in  sufficient  and  reasonably  available 
commercial  quantities  of  a  satisfactory 
quality. 

(5)  The  Contractor  agrees  that  only 
domestic  construction  materials.  NAFTA 
country  construction  materials,  or  designated 
country  construction  materials  will  be  used 
by  the  Contractor,  subcontractors,  material 
men,  and  suppliers  in  the  performance  of  this 
contract,  except  for  foreign  construction 
materials,  if  any.  listed  in  paragraph  (b)(3)  of 
this  clause. 

(c)  Request  for  determination.  (1) 
Contractors  requesting  to  use  foreign 


construction  material  under  paragraph  (b)(4) 
of  this  clause  shall  provide  adequate 
information  for  Government  evaluation  of  the 
request  for  a  determination  regarding  the 
inapplicability  of  the  Buy  American  Act. 
Each  submission  shall  include  a  description 
of  the  foreign  and  domestic  construction 
materials,  including  unit  of  measure, 
quantity,  price,  time  of  delivery  or 
availability,  location  of  the  construction 
project,  name  and  address  of  the  profkosed 
contractor,  and  a  detailed  justification  of  the 
reason  for  use  of  foreign  materials  cited  in 
accordance  with  paragraph  (b)(4)  of  this 
clause.  A  submission  based  on  unreasonable 
cost  shall  include  a  reasonable  survey  of  the 
market  and  a  completed  price  comparison 
table  in  the  format  in  paragraph  (d)  of  this 
clause.  The  price  of  construction  material 
shall  include  all  delivery  costs  to  the 
construction  site  and  any  applicable  duty 
(whether  or  not  a  duty-free  certificate  may  be 
issued). 


(2)  If  the  Government  determines  after 
contract  award  that  an  exception  to  the  Buy 
American  Act  applies,  the  contract  shall  be 
modified  to  allow  use  of  the  foreign 
construction  material,  and  adequate 
consideration  shall  be  negotiated.  However, 
when  the  basis  for  the  exception  is  the 
unreasonable  price  of  a  domestic 
construction  material,  adequate 
consideration  shall  not  be  less  than  the 
differential  established  in  paragraph  (b](4)(i) 
of  this  clause. 

(3)  If  the  Government  does  not  determine 
that  an  exception  to  the  Buy  American  Act 
applies,  the  use  of  that  particular  foreign 
construction  material  will  be  a  failure  to 
comply  with  the  Act. 

(d)  For  evaluation  of  requests  under 
paragraph  (c)  of  this  clause  based  on 
unreasonable  cost,  the  following  information 
and  any  applicable  supporting  data  based  on 
the  survey  of  suppliers  shall  be  included  in 
the  request: 


FOREIGN  AND  DOMESTIC  CONSTRUCTION  MATERIALS  PRICE  COMPARISON 


Construction  material  description 


Item  1: 

Foreign  construction  material 

Oom^tic  constr\x:tKXi  material _ 

Item  2: 

Foreign  construction  matenal 

Dom^tic  construction  matenal 

List  name,  address,  telephone  number,  and  contact  for  suppliers  surveyed.  Attach  copy  of  response;  if  oral,  attach  summary. 
Include  other  applicable  supporting  inkxmation. 

'  Inchxte  all  delivery  costs  to  the  construction  site  and  any  applicable  duty  (whether  or  not  a  duty-free  entry  certificate  Is  issued). 


Unit  of 
measure 


Quantity 


Price 
(dollars)* 


(End  of  clause) 

Alternate  I  (MAY  1997).  As  prescribed  in 
25.207(d)(2).  substitute  the  following 
paragraphs  (b)(2)  and  (b)(5)  for  paragraphs 
(b)(2)  and  (b)(5)  of  the  basic  clause: 

(b)(2)  The  North  American  Free  Trade 
Agreement  (NAFTA)  provides  that  NAFTA 
construction  materials  are  exempted  from 
application  of  the  Buy  American  Act. 

(b)(5)  The  Contractor  agrees  that  only 
domestic  construction  materials  or  NAFTA 
country  construction  materials  will  be  used 
by  the  Contractor,  subcontractors,  material 
men,  and  suppliers  in  the  performance  of  this 
contract,  except  for  other  foreign 
construction  materials,  if  any,  listed  in 
paragraph  (b)(3)  of  this  clause. 

S2.22S-22    [Amended] 

8.  Section  52.225-22  is  amended  by 
revising  the  clause  date  to  read  "(MAY 
1997)";  and  in  the  definition  of 
"Domestic  construction  material"  by 
removing  "25.202(a)(3)"  and  inserting 
"25.202(a)(2)". 

(FR  Doc.  97-6315  Filed  3-14-97:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  26  and  52 

[FAC  90-46:  FAR  Case  95-306;  Kent  VIQ 

RIN  9000-AH02 

Federal  Acquisition  Regulation; 
Collection  of  Historically  Black 
Colleges  and  Universities/Minority 
Institutions  Award  Data 

AGENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Executive  Order  12928, 
which  requires  agencies  to  provide 
periodic  reporting  on  the  progress  made 
in  award  of  contracts  to  Historically 
Black  Colleges  and  Universities  and 


Minority  Institutions.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993.  This  is  not  a  major 
rule  under  5  U.S.C.  804. 

DATES:  Effective  May  16, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-46,  FAR  case  95- 
306. 

SUPPliMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  FAR  Parts  26 
and  52  to  implement  Executive  Order 
12928,  which  states  that  agencies  will 
provide  periodic  reporting  on  their 
progress  made  in  awards  to  Historically 
Black  Colleges  and  Universities  and 
Minority  Institutions.  The  rule  contains 
a  new  FAR  subpart  and  solicitation 
provision. 

A  proposed  rule  was  published  in  the 
Federal  Register  at  61  FR  31792.  June 
20,  1996.  Five  sources  submitted 
comments  in  response  to  the  proposed 


IMI 


rule.  All  comments  were  considered  in 
the  development  of  the  final  nde. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
nde  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  vdthin  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
ride  primarily  pertains  to  Government 
reporting  requirements  and  merely 
requires  offerors  to  provide  certain 
identification  information  when 
responding  to  a  solicitation. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  is 
deemed  to  apply  because  the  final  rule 
contains  a  new  information  collection 
requirement.  Accordingly,  a  request  for 
approval  of  a  new  information 
collection  requirement  has  been 
submitted  to  the  Office  of  Management 
and  Budget  imder  44  U.S.C.  3501,  et 
seq.  Public  comments  concerning  this 
request  were  invited  through  a  Federal 
Register  notice  published  on  January  16, 
1997. 

List  of  Subjects  in  48  CFR  Parts  26  and 
52 

Government  pitxmrement. 

Dated:  March  7,  1997. 
Edward  C  Loeb. 
Director,  Federal  AcquisitionPolicy  Division. 

Therefore,  48  CFR  Parts  26  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  26  and  52  continues  to  read  as 
follows: 

Aathority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  26-OTHER  SOCIOECONOMIC 
PROGRAMS 

2.  Subpart  26.3,  consisting  of  sections 
26.300  through  26.304.  is  added  to  read 
as  follows: 

Subpart  26.3— Historically  Black 
Colleges  and  Universities  and  Minority 
Institutions 

Sec. 

26.300  Scope  of  subpart 

26.301  DefiUiitions. 

26.302  General  policy. 

26.303  Data  collection  and  reporting 
requirements. 

26.304  Solicitation  provision. 

28.300    Scope  of  subpart 

(a)  This  subpcut  implements 
Executive  Order  12928  of  September  16, 
1994,  which  promotes  participation  of 
Historically  Black  Colleges  and 


Universities  (HBCUs)  and  Minority 
Institutions  (Mis)  in  Federal 
procurement 

(b)  This  subpart  does  not  pertain  to 
contracts  performed  entirely  outside  the 
United  States,  its  possessions,  Puerto 
Rico,  and  the  Trust  Territory  of  the 
Pacific  Islands. 

28.301    Definitions. 

As  used  in  this  subpart — 
Historically  Black  College  or 
University  means  an  institution 
determined  by  the  Secretary  of 
Education  to  meet  the  requirements  of 
34  CFR  608.2.  For  DoD,  NASA,  and  the 
Coast  Guard,  the  term  also  includes  any 
nonprofit  research  institution  that  was 
an  integral  part  of  such  a  college  or 
university  before  November  14, 1986. 

Minority  Institution  means  an 
institution  of  higher  education  meeting 
the  requirements  of  Section  1046(3)  of 
the  Higher  Education  Act  of  1965  (20 
U.S.C.  1135d-5(3))  which,  for  die 
purpose  of  this  subpart,  includes  a 
Hispanic-serving  institution  of  higher 
education  as  defined  in  Section 
316(b)(1)  of  the  Act  (20  U.S.C. 
1059c(b)(l)). 

.  28.302    General  policy. 

It  is  the  policy  of  the  Government  to 
promote  participation  of  HBCUs  and 
Mis  in  Federal  procurement. 

28.303  Data  collectton  and  reporting        * 
requirements. 

Executive  Order  12928  requires 
periodic  reporting  to  the  President  on 
the  progress  of  departments  and 
agencies  in  complying  with  the  laws 
and  requirements  mentioned  in  the 
Executive  order. 

26.304  Solicitation  provision. 

The  contracting  officer  shall  insert  the 
provision  at  52.226-2.  Historically 
Black  College  or  University  and 
Minority  Institution  Representation,  in 
solicitations  exceeding  the  micro- 
purchase  threshold,  for  research, 
studies,  supplies,  or  services  of  the  type 
normally  acquired  from  higher 
educational  institutions. 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Section  52.226-2  is  added  to  read 
as  follows: 

52.226-2    HIstorfcally  Black  College  or 
Unhrersity  and  Minority  Institution 
Representation. 

As  prescribed  in  26.304,  insert  the 
following  provision: 


HISTORICALLY  BLACK  COLLEGE  OR 
UNIVERSITY  AND  MINORITY 
INSTITUTION  REPRESENTATION  (MAY 
1997) 

(a)  Definitions.  As  used  in  this  provision — 
Historically  Black  College  or  University 
means  an  institution  determined  by  the 
Secretary  of  Education  to  meet  the 
requirements  of  34  CFR  608.2.  For  the 
Department  of  Defense,  the  National 
Aeronautics  and  Space  Administration,  and 
the  Coast  Guard,  the  term  also  includes  any 
nonprofit  research  institution  that  was  an 
integral  part  of  such  a  college  or  university 
before  November  14,  1986. 

Minority  Institution  means  an  institution  of 
higher  education  meeting  the  requirements  of 
Section  1046(3)  of  the  Higher  Education  Act 
of  1965  (20  U.S.C.  1135d-5(3))  which,  for  the 
purpose  of  this  provision,  includes  a 
Hispanic-serving  institution  of  higher 
education  as  defined  in  Section  316(b)(1)  of- 
the  Act  (20  U.S.C.  1059c(b)(l)). 

(b)  Representation.  The  offieror  represents 
that  it— 

O  is  a  is  not  a  Historically  Black  College 
or  University; 

a  is  a  is  not  a  Minority  Institution. 
(End  of  provision) 

[FR  Doc.  97-6316  Filed  3-14-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

[FAC  90-48;  FAR  Case  95-021;  Hani  VNI] 

RIN9000-AH04 

Federal  Acquisition  Regulation; 
Allowability  of  Foreign  Selling  Costs 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  nde. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acqiusition  Regidations  Cotmcil  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
remove  the  ceiling  on  allowable  foreign 
selling  costs.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30,  1993.  This 
is  not  a  major  nde  under  5  U.S.C.  804. 
DATES:  Effective  May  16,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  DeStefano  at  (202)  501-1758  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405.  (202)  501-4755. 
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Please  cite  FAC  9CM16.  FAR  case  95- 
021. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  revises  FAR  31.205- 
38(c)(2)  by  removing  the  ceiling  on 
allowable  foreign  selling  costs.  The  rule 
also  revises  FAR  31.205-1.  Public 
relations  and  advertising  costs,  by 
deleting  reference  to  the  ceiling 
limitation,  and  further  revises  FAR 
31.205-38(c)(2)  by  deleting  pbsolete 
language.  A  proposed  rule  was 
published  in  the  Federal  Register  at  61 
FR  31800,  June  20,  1996.  The  proposed 
rule  retained  an  allowability  ceiling  but 
increased  the  threshold  for  its 
application  from  $2.5  million  to  $5.0 
million. 

Two  sources  submitted  public 
comments  in  response  to  the  proposed 
rule.  All  comments  were  considered  in 
developing  the  final  rule.  The  final  rule 
removes  the  ceiling  on  allowable  foreign 
selling  costs  in  lieu  of  the  proposed 
rule's  doubling  of  the  present  threshold 
for  its  application,  i.e.,  $2.5  million  to 
$5.0  million.  The  final  rule  achieves  a 
greater  reduction  in  the  administrative 
burden  of  contractors  than  would  result 
from  retaining  a  ceiling  but  doubling  the 
threshold  for  its  applicability.  In 
addition,  elimination  of  the  allowability 
ceiling  further  promotes  the 
Government's  policy  of  stimulating  the 
export  of  U.S.  products. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis,  and  do  not  require  application  of 
the  FAR  cost  principles.  In  addition, 
this  rule  appUes  to  only  those  entities 
that  incur  foreign  selling  costs. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C  3501.  et  seq. 

List  of  Subfects  in  48  CFR  Part  31 

Government  procurement. 


Dated:  March  7. 1997. 
Edward  C  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore.  48  CFR  Part  31  is  amended 
as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205-1  is  amended  in 
paragraph  (d)(2)  by  revising  the  second 
sentence  to  read  as  follows: 

31 .205-1    Public  relations  and  advertising 
costs. 


fdl*  •  * 

(2)  •   •  *  Such  costs  are  allowable, 
notwithstanding  paragraphs  (f)(1),  (f)(3). 
(f)(4)(ii),  and  (f)(5)  of  this  subsection. 


3.  Section  31.205-38  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

31.205-38    Selling  costs. 

***** 

fcl*  •   * 

(2)  The  costs  of  broadly  targeted  and 
direct  selling  efforts  and  market 
planning  other  than  long-range,  that  are 
incurred  in  connection  with  a 
significant  effort  to  promote  export  sales 
oi  products  normally  sold  to  the  U.S. 
Government,  including  the  costs  of 
exhibiting  and  demonstrating  such 
products,  are  allowable  on  contracts 
with  the  U.S.  Government  provided  the 
costs  are  allocable,  reasonable,  and 
otherwise  allowable  under  this  subpart 
31.2. 


[FR  Doc.  97-6317  Filed  3-14-97;  8:45  am] 
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ADMINISTRATION 
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48  CFR  Pari  31 

[FAC  MM6;  FAR  Case  96-024;  Itwn  IX] 

RM9000-AH03 

Federal  Acquisition  Regulation; 
Independent  Research  and 
Development/Bid  and  Proposal  Costs 
in  Cooperative  Arrangements 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 


and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
permit  contractor  contributions  of 
independent  research  and  development 
(IR&D)  costs  under  NASA  cooperative 
arrangements  to  be  treated  as  a^owable 
indirect  costs.  This  regulatory  action 
was  not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866.  dated  September  30.  1993, 
and  is  not  a  major  rule  under  5  U.S.C. 
804. 

EFFECTIVE  DATES:  Effective  May  16. 
1997. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  CS  Building. 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-46.  FAR  case  95- 
024. 

SUPPlfMENTARY  INFORMATION: 

A.  Background 

NASA  published  a  class  deviation 
(final  rule)  in  the  Federal  Register  at  59 
FR  46359.  September  8. 1994.  The  class 
deviation  eliminates  the  prohibition  at 
FAR  3 1.205-1 8(e)  against  treatment  of 
contractor  IR&D  contributions  under 
NASA  cooperative  arrangements  as 
allowable  indirect  costs.  This  final  rule 
eliminates  the  need  for  the  NASA  class 
deviation. 

A  proposed  rule  was  published  in  the 
Federal  Register  at  61  FR  31796.  June 
20,  1996.  Two  sources  submitted  public 
comments.  All  comments  were 
considered  in  developing  the  final  rule. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibilify 
Act.  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis,  and  do  not  require  application  of 
the  FAR  cost  principles.  In  addition, 
this  rule  affects  only  those  entities  that 
{>erform  independent  research  and 
development  effort  under  NASA 
cooperative  arrangements. 
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C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  imder  44 
U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement 

Dated:  March  7. 1997. 
Edward  C  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  31  is  amended 
as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authorify  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205-18(e)  is  revised  to 
read  as  follows: 

31 .205-1 8    Indepemlent  research  and 
development  and  bid  and  proposal  costs. 
•        •        *        •        • 

(e)  Cooperative  arrangements.  (1) 
IR&D  costs  may  be  incurred  by 
contractors  working  jointiy  with  one  or 
more  non-Federal  entities  pursuant  to  a 
cooperative  arrangement  (for  example, 
joint  ventiu^s.  limited  partnerships, 
teaming  arrangements,  and 
collaboration  and  consortium 
arrangements).  IR&D  costs  also  may 
include  costs  contributed  by  contractors 
in  performing  cooperative  research  and 
development  agreements,  or  similar 
arrangements,  entered  into  under — 

(i)  Section  12  of  the  Stevenson- 
Wydler  Technology  Transfer  Act  of 
1980  (15  U.S.C.  3710(a)); 

(ii)  Sections  203(c)  (5)  and  (6)  of  the 
National  Aeronautics  and  Space  Act  of 
1958,  as  amended  (42  U.S.C.  2473(c)  (5) 
and  (6)); 

(iii)  10  U.S.C.  2371  for  the  Defense 
Advanced  Research  Projects  Agency;  or 

(iv)  Other  equivalent  authority. 

(2)  IR&D  costs  incurred  by  a 
contractor  pursuant  to  these  types  of 
cooperative  arrangements  should  be 
considered  as  allowable  IR&D  costs  if 
the  work  performed  would  have  been 
allowed  as  contractor  IR&D  had  there 
been  no  cooperative  arrangement. 

(FR  Doc.  97-6318  Filed  3-14-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  32  and  52 

[FAC  90-46;  FAR  Case  91-091;  Item  X] 

RIN  9000-AF61 

Federal  Acquisition  Regulation; 
Prompt  Payment 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
incorporate  changes  required  by  the 
Prompt  Payment  Act  Amendments  of 
1988.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  under  Executive 
Order  12866.  dated  September  30.  1993. 
and  is  not  a  major  rule  under  5  U.S.C. 
804. 

EFFECTIVE  DATE:  May  16.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4035,  GS  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAC  90-46.  FAR  case  91- 
091. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Federal  Acquisition  Circular  (FAC) 
84—45  contained  a  final  rule  which  was 
published  in  the  Federal  Register  at  54 
FR  13332.  March  31.  1989.  to 
incorporate  changes  required  by  the 
Prompt  Payment  Act  Amendments  of 
1988  (Public  Law  100-496).  OMB 
implemented  the  statutory  requirements 
by  revising  OMB  Circular  A-125. 
Prompt  Payment.  The  OMB  Circular 
was  published  as  a  final  rule  in  the 
Federal  Register  on  December  21,  1989. 
and  became  effective  30  days  after 
publication.  OMB's  final  guidance 
differed  somewhat  from  earlier 
proposed  coverage  which  served  as  the 
basis  for  the  FAR  changes  published  in 
FAC  84—45.  This  final  rule  amends  the 
FAR  to  reflect  the  changes  in  the  OMB 
circular. 

A  proposed  FAR  rule  to  implement 
the  guidance  published  in  OMB  Circular 


A-125  (Revised)  was  published  in  the 
Federal  Register  at  59  FR  23776.  May  6, 
1994.  Ten  sources  submitted  public 
comments.  These  comments  were 
considered  in  developing  the  final  rule. 

B.  Regulatory  Flexibility  Act 

A  Final  Regulatory  Flexibility 
Analysis  (FRFA)  has  been  performed.  A 
copy  of  the  FRFA  may  be  obtained  from 
the  FAR  Secretariat.  The  FRFA  is 
summarized  as  follows: 

The  need  for.  and  the  obiectives  of.  the 
final  rule,  are  to  implement  changes  made  in 
Office  of  Management  and  Budget  (OMB) 
Circular  A-125  (Revised),  dated  December 
12. 1989.  to  comply  with  the  Prompt 
Payment  Act  Amendments  of  1988  (Public 
Law  100-496).  The  Prompt  Payment  Act.  as 
amended,  requires  Elxecutive  departments 
and  agencies  to  make  payments  on  time,  to 
pay  interest  penalties  when  payments  are 
late,  and  to  take  discounts  only  when 
payments  are  made  on  or  before  the  discount 
date.  We  did  not  receive  any  public 
comments  in  resfKsnse  to  the  Loitial 
Regulatory  Flexibility  Analysis.  This  rule 
will  apply  to  all  small  entities  that  are 
awarded  Government  contracts,  except 
contracts  with  payment  terms  and  late 
payment  penalties  established  by  other 
Governmental  authority  (e.g.,  tariEb).  The 
rule  will  also  apply  to  all  small  entities  that 
enter  into  construction  contracts  with 
contractors  holding  prime  Federal 
construction  contracts.  To  date,  no 
supporting  data  has  been  collected;  therefore, 
there  is  no  available  estimate  of  the  number 
of  small  businesses  that  will  be  subject  to  the 
rule.  The  Federal  Procurement  Data  System 
Federal  Procurement  Report  for  Fiscal  Year 
(FY)  1995  sUtes  that  203.241  awards  and 
contract  modificaUons  valued  at  more  than 
S25.000  were  placed  with  small  entities  in 
FY  1995.  However,  information  is  not 
available  as  to  the  number  of  small  entiUes 
that  received  these  awards,  the  numlier  of 
small  entities  that  receive  awards  not  subject 
to  this  rule,  or  the  number  of  small  entities 
that  enter  into  construction  contracts  with 
contractors  holding  prime  Federal 
construction  contracts.  The  corresponding 
information  for  actions  valued  at  S25.000  or 
less  is  also  not  available.  There  are  no 
significant  alternatives  that  could  accomplish 
the  objecUves  of  this  rule. 

C  Paperwork  Redaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Parts  32  and 
52 

Government  pnx:urement 
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Dated:  March  7. 1997. 
Edward  C  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  32  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  32  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137:  and  42  U.S.C.  2473(c). 

PART  32— CONTRACT  RNANaNG 

2.  Section  32.102  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

32.102    Description  of  contract  financing 
nwlttocte. 

•        •        •        •        • 

(d)  Partial  payments  for  accepted 
supplies  and  services  that  are  only  a 
part  of  the  contract  requirements  are 
authorized  under  41  U.S.C.  255  and  10 
U.S.C.  2307.  Office  of  Management  and 
Budget  Circular  A-125,  Prompt 
Payment,  requires  agencies  to  pay  for 
partial  delivery  of  supplies  or  partial 
performance  of  services  unless 
specifically  prohibited  by  the  contract. 
Although  partial  payments  generally  are 
treated  as  a  method  of  payment  and  not 
as  a  method  of  contract  financing,  using 
partial  payments  can  assist  contractors 
to  participate  in  Government  contracts 
without,  or  with  minimal,  contract 
financing.  When  appropriate,  contract 
statements  of  work  and  pricing 
arrangements  shall  be  designed  to 
permit  acceptance  and  payment  for 
discrete  portions  of  the  work,  as  soon  as 
accepted  (but  see  32.903(f)(2)). 

3.  Section  32.902  is  amended  by 
revising  the  definitions  of  "Day", 
"Designated  billing  office",  and 
"Discount  for  prompt  payment";  and  by 
adding  a  definition  of  "Invoice"  to  read 
as  follows: 

32.902    Oefinttions. 


Day,  as  used  in  this  subpart,  means 
calendar  day,  including  weekends  and 
holidays,  unless  otherwise  indicated. 
(However,  see  32.903(e)(3)  concerning 
payments  due  on  Saturdays,  Sundays, 
and  legal  holidays.) 

Designated  billing  office,  as  used  in 
this  subpart,  means  the  office  or  person 
(governmental  or  nongovernmental) 
designated  in  the  contract  where  the 
contractor  first  submits  invoices  and 
contract  financing  requests.  This  might 
be  the  Government  disbursing  office, 
contract  administration  office,  office 
accepting  the  supplies  delivered  or 
services  performed  by  the  contractor, 
contract  audit  office,  or  a 


nongovernmental  agent.  In  some  cases, 
different  offices  might  be  designated  to 
receive  invoices  and  contract  financing 
requests. 

Discount  for  prompt  payment  means 
an  invoice  payment  reduction 
voluntarily  offered  by  the  contractor,  in 
conjunction  with  the  clause  at  52.232- 
8,  Discounts  for  Prompt  Payment,  if 
payment  is  made  by  the  Government 
prior  to  the  due  date.  The  due  date  is 
calculated  from  the  date  of  the 
contractor's  invoice.  If  the  contractor 
has  not  placed  a  date  on  the  invoice,  the 
due  date  is  calculated  from  the  date  the 
designated  billing  office  receives  a 
proper  invoice,  provided  the  agency 
annotates  such  invoice  with  the  date  of 
receipt  at  the  time  of  receipt.  When  the 
discount  date  falls  on  a  Saturday, 
Sunday,  or  legal  holiday  when  Federal 
Government  offices  are  closed  and 
Government  business  is  not  expected  to 
be  conducted,  payment  may  be  made  on 
the  following  business  day  and  a 
discount  may  be  taken. 
***** 

Invoice  means  a  contractor's  bill  or 
written  request  for  payment  under  the 
contract  for  supplies  delivered  or 
services  performed. 

*         *  -      *         *         * 

4.  Sections  32.903.  32.904,  and  32.905 
are  revised  to  read  as  follows: 

32.903    Policy. 

(a)  All  solicitations  and  contracts 
subject  to  this  subpart  shall  specify 
payment  procedures,  payment  due 
dates,  and  interest  penalties  for  late 
invoice  payment. 

(b)  The  Government  shall  not  make 
invoice  and  contract  financing 
payments  earlier  than  7  days  prior  to  the 
due  dates  specified  in  the  contract 
unless  the  agency  head,  or  designee, 
determines  to  make  earlier  payment  on 

a  case-by-case  basis  (see  32.908  for 
reauired  clauses). 

(c)  Payment  will  be  based  on  receipt 
of  a  proper  invoice  or  contract  financing 
request  and  satisfactory  contract 
performance. 

(d)  Agency  procedures  shall  ensure 
that,  when  specifying  due  dates,  full 
consideration  is  given  to  the  time 
reasonably  required  by  Government 
officials  to  fulfill  their  administrative 
responsibilities  under  the  contract. 

(e)(1)  Checks  shall  be  mailed  on  the 
same  day  they  are  dated. 

(2)  For  payments  made  by  electronic 
funds  transfer,  the  date  specified  by  the 
Government  (see  32.902  for  definition  of 
"specified  payment  date")  for 
settlement  of  the  payment  at  a  Federal 
Reserve  Bank  shall  be  on  or  before  the 
established  due  date. 


(3)  When  the  due  date  falls  on  a 
Saturday,  Sunday,  or  legal  holiday 
when  Federal  Government  offices  are 
closed  and  Government  business  is  not 
expected  to  be  conducted,  payment  may 
be  made  on  the  following  business  day 
without  incurring  a  late  payment 
interest  penalty. 

(f)(1)  Contracting  officers  shall,  where 
the  nature  of  the  work  permits,  write 
contract  statements  of  work  and  pricing 
arrangements  that  allow  contractors  to 
deliver,  and  receive  invoice  payments 
for.  discrete  portions  of  the  work  as 
soon  as  completed  and  found  acceptable 
by  the  Government  (see  32.102(d)). 

(2)  Unless  specifically  prohibited  by 
the  contract,  the  contractor  is  entitled  to 
payment  for  accepted  partial  deliveries 
of  supplies  or  partial  performance  of 
services  that  comply  with  all  applicable 
contract  requirements  and  for  which 
prices  can  be  calculated  from  the 
contract  terms. 

(3)  Under  some  types  of  contracts, 
such  as  many  cost-reimbursement 
contracts,  partial  payments  cannot  be 
made  because  the  invoice  price  cannot 
be  determined  until  after  settlement  of 
total  contract  costs  and  other  contract- 
wideofinal  arrangements.  However, 
interim  payments  or  contract  financing 
payments  may  be  made  in  accordance 
with  the  terms  of  the  contract. 

(g)  Discounts  for  prompt  payment 
offered  by  the  contractor  shall  be  taken 
only  when  payments  are  made  within 
the  discount  period  specified  by  the 
contractor. 

(h)  Agencies  shall  pay  an  interest 
penalty,  without  request  from  the 
contractor,  for  late  invoice  payments  or 
improperly  taken  discounts  for  prompt 
payment.  The  temporary  unavailability 
of  funds  to  make  a  timely  payment  does 
not  relieve  an  agency  bonx  the 
obligation  to  pay  interest  penalties  or 
the  additional  interest  penalties 
discussed  in  paragraph  (i)  of  this  section 
and  paragraph  (g)  of  32.907-1. 

(i)  For  contracts  awarded  after 
October  1, 1989,  if  the  interest  penalty 
is  not  paid  within  10  days  after  it  is  due 
and  the  contractor  makes  a  written 
demand  for  payment  within  40  days 
after  payment  of  the  principal  amount 
due,  agencies  shall  pay  an  additional 
penalty  amount,  which  shall  be 
calculated  in  accordance  with  32.907- 

1(g)- 

(j)  If  the  contractor  has  assigned  a 
contractor  identifier  (such  as  an  invoice 
number)  to  an  invoice  or  financing 
request,  each  payment  or  remittance 
advice  shail  use  the  contractor  identifier 
(in  addition  to  any  Government  or 
contract  information)  in  describing  any 
payment  made. 


(k)  For  payments  made  by  electronic 
funds  transfer,  the  specified  payment 
date,  included  in  the  Government's 
order  to  pay  the  contractor,  is  the  date 
of  payment  for  prompt  payment 
purposes,  whether  or  not  the  Federal 
Reserve  System  actually  makes  the 
payment  by  that  date,  and  whether  or 
not  the  contractor's  financial  agent 
credits  the  contractor's  account  on  that 
date.  However,  a  specified  payment  date 
must  be  a  valid  date  under  the  rules  of 
the  Federal  Reserve  System.  For 
example,  if  the  Federal  Reserve  System 
requires  2  days'  notice  before  a  specified 
payment  date  to  process  a  transaction, 
release  of  a  payment  transaction 
instruction  to  the  Federal  Reserve  Bank 
1  day  before  the  specified  payment  date 
could  not  constitute  a  valid  date  under 
the  rules  of  the  Federal  Reserve  System. 


32.904    ResponslbHIties. 
(a)  Agency  heads — 

(1)  Shall  establish  the  policies  and 
procedures  necessary  to  implement  this 
subpart; 

(2)  May  prescribe  additional 
standards  for  establishing  due  dates  on 
invoice  payments  (see  32.905)  and 
contract  financing  payments  (see 
32.906)  necessary  to  support  agency 
programs  and  foster  prompt  payment  to 
contractors; 

(3)  May  adopt  different  payment 
procedures  in  order  to  accommodate 
unique  circumstances,  provided  that 
such  procedures  are  consistent  with  the 
policies  set  forth  in  this  subpart;  and 

(4)  Shall  inform  contractors  of  points 
of  contact  within  their  cognizant 
payment  offices  to  enable  contractors  to 
obtain  status  of  invoices. 

(b)  Contracting  officers,  in  drafting 
solicitations  and  contracts,  shall 
identify  for  each  contract  line  item 
number,  subline  item  number,  or  exhibit 
line  item  number — 

(1)  Which  of  the  applicable  Prompt 
Payment  clauses  applies  to  each  item 
when  the  solicitation  or  contract 
contains  items  that  will  be  subject  to 
different  payment  terms;  and 

(2)  The  applicable  Prompt  Payment 
food  category  (e.g.,  which  item  numbers 
are  meat  or  meat  food  products,  which 
are  perishable  agricultural 
commodities),  when  the  solicitation  or 
contract  contains  multiple  payment 
terms  for  various  classes  of  foods  and 
edible  products. 

32.905    Invoice  payments. 

(a)  General.  Except  as  prescribed  in 
paragraphs  (b).  (c),  and  (d)  of  this 
section,  the  due  date  for  making  an 
invoice  payment  by  the  designated 
payment  office  shall  be  as  follows: 


(1)  The  30*  day  after  the  designated 
billing  office  has  received  a  proper 
invoice  from  the  contractor  (except  as 
provided  in  paragraph  (a)(2)  of  this 
section);  or  the  30'"  day  after 
Government  acceptance  of  supplies 
delivered  or  services  performed  by  the 
contractor,  whichever  is  later. 

(i)  On  a  final  invoice  where  the 
payment  amount  is  subject  to  contract 
settlement  actions,  acceptance  shall  be 
deemed  to  have  occurred  on  the 
effective  date  of  the  contract  settlement, 
(ii)  For  the  sole  purpose  of  computing 
an  interest  penalty  that  might  be  due  the 
contractor.  Government  acceptance 
shall  be  deemed  to  have  occurred 
constructively  on  the  7»»>  day  after  the 
contractor  has  delivered  supplies  or 
performed  services  in  accordance  with 
the  terms  and  conditions  of  the  contract, 
unless  there  is  a  disagreement  over 
quantity,  quality,  or  contractor 
compliance  with  a  contract  requirement. 
In  the  event  that  actual  acceptance 
occurs  within  the  constructive 
acceptance  period,  the  determination  of 
an  interest  penalty  shall  be  based  on  the 
actual  date  of  acceptance.  The 
constructive  acceptance  requirement 
does  not,  however,  compel  Government 
officials  to  accept  supplies  or  services, 
perform  contract  administration 
functions,  or  make  payment  prior  to 
fulfilling  their  responsibilities.  Except 
in  the  case  of  a  contract  for  the  purchase 
of  a  commercial  item  as  defined  in 
2.101.  including  a  brand-name 
commercial  item  for  authorized  resale 
(e.g.,  commissary  items),  the  contracting 
officer  may  specify  a  longer  period  for 
constructive  acceptance  in  the 
solicitation  and  resulting  contract,  if 
required  to  afford  the  Government  a 
reasonable  opportunity  to  inspect  and 
test  the  supplies  furnished  or  to 
evaluate  the  services  performed.  The 
contract  file  shall  indicate  the 
justification  for  extending  the 
constructive  acceptance  period  beyond 
7  days.  Extended  acceptance  periods 
shall  not  be  a  routine  agency  practice 
but  shall  be  used  only  when  necessary 
to  permit  proper  Government  inspection 
and  testing  of  the  supplies  delivered  or 
services  performed. 

(iii)  If  the  contract  does  not  require 
submission  of  an  invoice  for  payment 
(e.g.,  periodic  lease  payments),  the  due 
date  will  be  as  specified  in  the  contract. 
(2)  If  the  designated  billing  office  fails 
to  annotate  the  invoice  with  the  actual 
date  of  receipt  at  the  time  of  receipt,  the 
invoice  payment  due  date  shall  be  the 
30*  day  after  the  date  of  the  contractor's 
invoice,  provided  a  proper  invoice  is 
received  and  there  is  no  disagreement 
over  quantity,  quality,  or  contractor 
compliance  with  contract  requirements. 


(b)  Architect-engineer  contracts.  The 
due  date  for  making  payments  on 
contracts  that  contain  the  clause  at 
52.232-10,  Payments  Under  Fixed-Price 
Architect-Engineer  Contracts,  shall  be  as 
follows: 

(1)  The  due  date  for  work  or  services 
completed  by  the  contractor  shall  be  the 
later  of  the  following  two  events: 

(i)  The  30*  day  after  the  designated 
billing  office  has  received  a  proper 
invoice  from  the  contractor. 

(ii)  The  30*  day  after  Government 
acceptance  of  the  work  or  services 
completed  by  the  contractor.  On  a  final 
invoice  where  the  payment  amount  is 
subject  to  contract  settiement  actions 
(e.g.,  release  of  claims),  acceptance  shall 
be  deemed  to  have  occurred  on  the 
effective  date  of  the  settiement.  For  the 
sole  purpose  of  computing  an  interest 
penalty  that  might  be  due  the 
contractor.  Government  acceptance 
shall  be  deemed  to  have  occurred 
constructively  on  the  7*  day  after  the 
contractor  has  completed  the  work  or 
services  in  accordance  with  the  terms 
and  conditions  of  the  contract  (see  also 
paragraph  (b)(4)  of  this  section).  In  the 
event  that  actual  acceptance  occurs 
within  the  constructive  acceptance 
period,  the  determination  of  an  interest 
penalty  shall  be  based  on  the  actual  date 
of  acceptance. 

(2)  Tne  due  date  for  progress 
payments  shall  be  the  30*  day  after 
Government  approval  of  contractor 
estimates  of  work  or  services 
accomplished.  For  the  sole  purpose  of 
computing  an  interest  penalty  that 
might  be  due  the  contractor. 
Government  approval  shall  be  deemed 
to  have  occurred  constructively  on  the 
7th  day  after  contractor  estimates  have 
been  received  by  the  designated  billing 
office  (see  also  paragraph  (b)(4)  of  this 
section).  In  the  event  that  actual 
approval  occurs  within  the  constructive 
approval  period,  the  determination  of  an 
interest  penalty  shall  be  based  on  the 
actual  date  of  approval. 

(3)  ff  the  designated  billing  office  fails 
to  annotate  the  invoice  or  payment 
request  with  the  actual  date  of  receipt  at 
the  time  of  receipt,  the  payment  due 
date  shall  be  the  30*  day  after  the  date 
of  the  contractor's  invoice  or  payment 
request,  provided  a  proper  invoice  or 
payment  request  is  received  and  there  is 
no  disagreement  over  quantity,  quality, 
or  contractor  compliance  with  contract 
reouirements. 

(4)  The  constructive  acceptance  and 
constructive  approval  requirements 
described  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  section  are  conditioned  upon 
receipt  of  a  proper  payment  request  and 
no  disagreement  over  quantity,  quality, 
contractor  compliance  with  contract 
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requirements,  or  the  requested  progress 
payment  amount.  These  requirements 
do  not  compel  Government  officials  to 
accept  work  or  services,  approve 
contractor  estimates,  perform  contract 
administration  functions,  or  make 
payment  prior  to  fulfilling  their 
responsibilities.  The  contracting  officer 
may  specify  a  longer  period  for 
constructive  acceptance  or  constructive 
approval,  if  required  to  afford  the 
Government  a  reasonable  opportunity  to 
inspect  and  test  the  supplies  furnished 
or  to  evaluate  the  services  performed. 

(c)  Construction  contracts.  (1)  The 
due  date  for  making  payments  on 
construction  contracts  shall  be  as 
follows: 

(i)  The  due  date  for  making  progress 
payments  based  on  contracting  officer 
approval  of  the  estimated  amount  and 
value  of  work  or  services  performed, 
including  payments  for  reaching 
milestones  in  any  project,  shall  be  14 
days  after  receipt  of  a  proper  payment 
request  by  the  designated  billing  office. 
If  the  designated  billing  office  fails  to 
annotate  tbe  payment  request  with  the 
actual  date  of  receipt  at  the  time  of 
receipt,  the  payment  due  date  shall  be 
deemed  to  be  the  14''<  day  after  the  date 
of  the  contractor's  payment  request, 
provided  a  proper  payment  request  is 
received  and  there  is  no  disagreement 
over  quantity,  quality,  or  contractor 
compliance  with  contract  requirements. 
The  contracting  officer  may  specify  a 
longer  period  in  the  solicitation  and 
resulting  contract  if  required  to  afford 
the  Government  a  reasonable 
opportimify  to  adequately  inspect  the 
work  and  to  determine  the  adequacy  of 
the  contractor's  performance  under  the 
contract  The  contract  file  shall  indicate 
the  justification  for  extending  the  due 
date  beyond  14  days.  The  contracting 
officer  or  a  representative  shall  not 
approve  progress  payment  requests 
uidess  the  certification  and 
substantiation  of  amounts  requested  are 
provided  as  required  by  the  clause  at 
52.232-5.  Payments  Under  Fixed-Price 
Construction  Contracts. 

(ii)  The  due  date  for  payment  of  any 
amounts  retained  by  the  contracting 
officer  in  accordance  with  the  clause  at 
52.232-5,  Payments  Under  Fixed-Price 
Construction  Contracts,  shall  be  as 
specified  in  the  contract  or,  if  not 
specified,  30  days  after  approval  by  the 
contracting  officer  for  release  to  the 
contractor.  This  release  of  retained 
amounts  shall  be  based  on  the 
contracting  officer's  determination  that 
satisfactory  progress  has  been  made. 

(iii)  The  due  date  for  final  payments 
based  on  completion  and  acceptance  of 
all  work  (including  any  retained 
amounts),  and  payments  for  partial 


deliveries  that  have  been  accepted  by 
the  Government  (e.g.,  each  separate 
building,  public  work,  or  other  division 
of  the  contract  for  which  the  price  is 
stated  separately  in  the  contract)  shall 
be  as  follows: 

(A)  Either  the  30*  day  after  receipt  by 
the  designated  billing  office  of  a  proper 
invoice  from  the  contractor,  or  the  30'" 
day  after  Government  acceptance  of  the 
work  or  services  completed  by  the 
contractor,  whichever  is  later.  If  the 
designated  billing  office  fails  to  annotate 
the  invoice  with  the  actual  date  of 
receipt  at  the  time  of  receipt,  the  invoice 
payment  due  date  shall  be  deemed  to  be 
the  SW  day  after  the  date  of  the 
contractor's  invoice,  provided  a  proper 
invoice  is  received  and  there  is  no 
disagreement  over  quantify,  qualify,  or 
contractor  compliance  with  contract 
requirements. 

(B)  On  a  final  invoice  where  the 
payment  amount  is  subject  to  contract 
settlement  actions  (e.g.,  release  of 
contractor  claims),  acceptance  shall  be 
deemed  to  have  occurred  on  the 
effective  date  of  the  contract  settlement 

(iv)  For  the  sole  purpose  of  computing 
an  interest  penalfy  that  might  be  due  the 
contractor  for  payments  described  in 
paragraph  (c)(l)(iii)(A)  of  this  section. 
Government  acceptance  or  approval 
shall  be  deemed  to  have  occurred 
constructively  on  the  7''>  day  after  the 
contractor  has  completed  the  work  or 
services  in  accordance  with  the  terms 
and  conditions  of  the  contract  (see  also 
paragraph  (c)(l)(v)  of  this  section).  In 
the  event  that  actual  acceptance  occurs 
within  the  constructive  acceptance 
period,  the  determination  of  an  interest 
penalfy  shall  be  based  on  the  actual  date 
of  acceptance. 

(v)  The  constructive  acceptance  and 
constructive  approval  requirements 
described  in  paragraph  (c)(l)(iv)  of  this 
section  are  conditioned  upon  receipt  of 
a  proper  payment  request  and  no 
disagreement  over  quantity,  qualify, 
contractor  compliance  with  contract 
requirements,  or  the  requested  amount. 
These  requirements  do  not  compel 
Government  officials  to  accept  work  or 
services,  approve  contractor  estimates, 
perform  contract  administration 
functions,  or  make  payment  prior  to 
fulfilling  their  responsibilities.  The 
contracting  officer  may  specify  a  longer 
period  for  constructive  acceptance  or 
constructive  approval  in  the  solicitation 
and  resulting  contract,  if  required  to 
afford  the  Government  a  reasonable 
opportunify  to  adequately  inspect  the 
work  and  to  determine  the  adequacy  of 
the  contractor's  performance  under  the 
contract. 

(2)  Construction  contracts  contain 
special  provisions  concerning  contractor 


payments  to  subcontractors,  along  with 
special  contractor  certification 
requirements.  The  Office  of 
Management  and  Budget  has 
determined  that  these  certifications  are 
not  to  be  construed  as  final  acceptance 
of  the  subcontractor's  performance.  The 
certification  in  52.232-5(c)  implements 
this  determination;  however,  certificates 
are  still  acceptable  if  the  contractor 
deletes  paragraph  (c)(4)  of  52.232-5 
from  the  certificate. 

(3)(i)  Paragraph  (d)  of  the  clause  at 
52.232-5,  Payments  under  Fixed-Price 
Construction  Contracts,  and  paragraph 
(e)(6)  of  the  clause  at  52.232-27.  Prompt 
Payment  for  Construction  Contracts, 
provide  for  the  contractor  to  pay  interest 
on  unearned  amounts  in  certain 
circumstances.  This  interest  shall  be 
recovered  bom  subsequent  payments  to 
the  contractor.  Therefore,  normally  no 
demand  for  payment  shall  be  made. 
Contracting  officers  shall — 

(A)  Compute  the  amoimt  in 
accordance  with  the  clause; 

(B)  Provide  the  contractor  with  a  final 
decision;  and 

(C)  Notify  the  payment  office  of  the 
amount  to  be  withheld. 

(ii)  The  payment  office  shall  be 
responsible  for  making  the  deduction  of 
interest.  Amounts  collected  in 
accordance  with  these  provisions  shall 
revert  to  the  Treasury  of  the  United 
States. 

(d)  Food  and  specified  items.  Due 
dates  for  payments  of  contractor 
invoices  for  meat,  meat  food  products, 
or  fish:  perishable  agricultural 
commodities;  and  dairy  products,  edible 
fats  or  oils,  and  food  products  prepared 
from  edible  fats  or  oils  are  as  follows: 

(1)  For  meat  or  meat  food  products,  as 
defined  in  section  2(a)(3)  of  the  Packers 
and  Stockyard  Act  of  1921  (7  U.S.C. 
182(3)),  and  as  further  defined  in  Public 
Law  98-181,  including  any  edible  fresh 
or  frozen  poultry  meat,  any  perishable 
poultry  meat  food  product,  fr^sh  eggs, 
and  any  perishable  egg  product,  as  close 
as  possible  to,  but  not  later  than,  the  7* 
day  after  product  delivery. 

(2)  For  fresh  or  frozen  fish,  as  defined 
in  section  204(3)  of  the  Fish  and 
Seafood  Promotion  Act  of  1986  (16 
U.S.C.  4003(3)),  as  close  as  possible  to. 
but  not  later  than,  the  7">  day  after 
product  delivery. 

(3)  For  perishable  agricultural 
commodities,  as  defined  in  section  1(4) 
of  the  Perishable  Agricultural 
Commodities  Act  of  1930  (7  U.S.C. 
499a(4)),  as  close  as  possible  to,  but  not 
later  than,  the  lO"*  day  after  product 
delivery,  unless  another  date  is 
specified  in  the  contract. 

(4)  For  dairy  products  (as  defined  in 
section  111(e)  of  the  Dairy  Production 


Stabilization  Act  of  1983  (7  U.S.C. 
4502(e)),  edible  fats  or  oils,  and  food 
products  prepared  from  edible  fats  or 
oils,  as  close  as  possible  to,  but  not  later 
than,  the  lO*  day  after  the  date  on 
which  a  proper  invoice  has  been 
received.  Liquid  milk,  cheese,  certain 
processed  cheese  products,  butter, 
yogiut,  ice  cream,  mayonnaise,  salad 
dressings,  and  other  similar  products, 
fall  within  this  classification.  Nothing  in 
the  Act  limits  this  classification  to 
refrigerated  products.  When  questions 
arise  regarding  the  proper  classification 
of  a  specific  product,  prevailing 
industry  practices  should  be  followed  in 
specifying  a  contract  payment  due  date. 
The  burden  of  proof  that  a  classification 
of  a  specific  product  is,  in  fact, 
prevailing  industry  practice  is  upon  the 
contractor  making  the  representation. 

(e)  Content  of  invoices.  A  proper 
invoice  must  include  the  items  listed  in 
paragraphs  (e)(1)  through  (e)(8)  of  this 
section.  If  the  invoice  does  not  comply 
with  these  requirements,  it  shall  be 
returned  within  7  days  after  the  date  the 
designated  billing  office  received  the 
invoice  (3  days  on  contracts  for  meat, 
meat  food  products,  or  fish;  5  days  on 
contracts  for  perishable  agricultiiral 
commodities,  dairy  products,  edible  fats 
or  oils,  and  food  products  prepared  frtMn 
edible  fats  or  oils),  with  a  statement  of 
the  reasons  why  it  is  not  a  proper 
invoice.  If  such  notice  is  not  timely, 
then  an  adjusted  due  date  for  the 
purpose  of  determining  an  interest 
penalfy,  if  any,  will  be  established  in 
accordance  with  32.907-l(b): 

(1)  Name  and  address  of  the 
contractor. 

(2)  Invoice  date.  (Contractors  are 
encouraged  to  date  invoices  as  close  as 
possible  to  the  date  of  mailing  or 
transmission.) 

(3)  Contract  number  or  other 
authorization  for  supplies  delivered  or 
services  performed  (including  order 
number  and  contract  line  item  nuimber). 

(4)  Description,  quantity,  unit  of 
measure,  unit  price,  and  extended  price 
of  supplies  delivered  or  services 
performed. 

(5)  Shipping  and  payment  terms  (e.g., 
shipment  number  and  date  of  shipment, 
prompt  payment  discount  terms).  Bill  of 
lading  number  and  weight  of  shipment 
will  be  shown  for  shipments  on 
Government  bills  of  lading. 

(6)  Name  and  address  of  contractor 
official  to  whom  payment  is  to  be  sent 
(must  be  the  same  as  that  in  the  contract 
or  in  a  proper  notice  of  assignment). 

(7)  Name  (where  practicable),  tide, 
phone  number,  and  mailing  address  of 
person  to  be  notified  in  the  event  of  a 
defective  invoice. 


(8)  Any  other  information  or 
documentation  required  by  the  contract 
(such  as  evidence  of  shipment). 

(9)  While  not  required,  contractors  are 
strongly  encouraged  to  assign  an 
identification  number  to  each  invoice. 

(f)  Authorization  to  pay.  All  invoice 
payments  shall  be  supported  by  a 
receiving  report  or  any  other 
Govenunent  documentation  authorizing 
payment.  The  agency  receiving  official 
should  forward  the  receiving  report  or 
other  Government  dociunentation  to  the 
designated  payment  office  by  the  5* 
working  day  after  Government 
acceptance  or  approval,  unless  other 
arrangements  have  been  made.  This 
period  of  time  does  not  extend  the  due 
dates  prescribed  in  this  section. 
Acceptance  should  be  completed  as 
expeditiously  as  possible.  "The  receiving 
report  or  other  Government 
documentation  authorizing  payment 
shall,  as  a  minimum,  include  the 
following: 

(1)  Contract  niunber  or  other 
authorization  for  supplies  delivered  or 
services  performed. 

(2)  Description  of  supplies  delivered 
or  services  performed. 

(3)  Quantities  of  supplies  received 
and  accepted  or  services  performed,  if 
applicable. 

(4)  Date  supplies  delivered  or  services 
performed. 

(5)  Date  supplies  or  services  were 
accepted  by  the  designated  Government 
official  (or  progress  payment  request 
was  approved  if  being  made  under  the 
clause  at  52.232-5,  Payments  Under 
Fixed-Price  Construction  Contracts,  or 
the  clause  at  52.232-10,  Payments 
Under  Fixed-Price  Architect-Engineer 
Contracts). 

(6)  Signature,  or  when  permitted  by 
agency  regulations,  electronic 
equivalent,  printed  name,  tiUe,  mailing 
address,  and  telephone  number  of  the 
designated  Govenunent  official 
responsible  for  acceptance  or  approval 
functions. 

(7)  If  the  contract  provides  for  the  use 
of  Government  certified  invoices  in  lieu 
of  a  separate  receiving  report,  the 
Government  certified  invoice  also  must 
contain  the  information  described  in 
paragraphs  (0(1)  through  (f)(6)  of  this 
section. 

(g)  Discounts.  When  a  discount  for 
prompt  payment  is  to  be  taken,  payment 
will  he  made  as  close  as  possible  to,  but 
not  later  than,  the  end  of  the  discount 
period.  Payment  terms  are  specified  in 
the  clause  at  52.232-8,  £>iscounts  for 
Prompt  Payment. 

(h)  Billing  office.  The  designated 
billing  office  shall  immediately  annotate 
each  invoice  with  the  actual  date  it 
receives  the  invoice. 


(i)  Payment  office.  The  designated 
payment  office  shall  annotate  each 
invoice  and  receiving  report  with  the 
date  a  proper  invoice  or  receiving  report 
was  received  by  the  designated  payment 
office. 

(j)  Multiple  payment  rates. 
Contractors  may  be  encouraged,  but 
cannot  be  required,  to  submit  separate 
invoices  for  products  with  different 
payment  due  dates  under  the  same 
contract  or  order.  When  an  invoice  is 
received  that  contains  items  with 
different  payment  periods  (a  mixed 
invoice),  the  payment  office  shall 
comply  with  all  contractual  and 
statutory  payment  provisions.  In  dealing 
with  mixed  invoices  the  payment  office 
may,  subject  to  agency  policy — 

(1)  Pay  all  items  at  the  later  of  the  due 
dates,  provided  applicable  interest 
penalties  also  are  paid; 

(2)  Pay  all  items  at  the  earlier  of  the 
due  dates;  or 

(3)  Split  invoice  payments,  malcing 
payment  by  the  due  date  applicable  to 
each  payment  class. 

5.  Section  32.906  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

32.906    Contract  financing  payment*. 

(a)  Unless  otherwise  prescribed  in 
policies  and  procedures  issued  by  the 
agency  head,  or  designee,  the  due  date 
for  making  contract  financing  payments 
by  the  designated  payment  office  will  be 
the  30"'  day  after  the  designated  billing 
office  has  received  a  proper  request. 


6.  Section  32.907-1  is  amended  by 
revising  paragraphs  (a),  (b).  (d),  and  (g) 
to  read  as  follows: 

32.907-1    Late  Invoice  payment 

(a)  An  interest  penalfy  shall  be  paid 
automatically  by  the  designated 
payment  office,  without  request  irom 
the  contractor,  when  all  of  the  following 
conditions,  if  applicable,  have  been  met 

(1)  A  proper  invoice  was  received  by 
the  designated  billing  office. 

(2)  A  receiving  report  or  other 
Government  documentation  authorizing 
payment  was  processed,  and  there  was 
no  disagreement  over  quantify,  qualify, 
or  contractor  compliance  with  any 
contract  requirement. 

(3)  In  the  case  of  a  final  invoice,  the 
payment  amount  is  not  subject  to 
further  contract  settlement  actions 
between  the  Government  and  the 
contractor. 

(4)  The  designated  payment  office 
paid  the  contractor  after  the  due  date. 

(b)  The  interest  penalfy  computation 
shall  not  include — 

(1)  The  time  taken  by  the  Govenunent 
to  notify  the  contractor  of  a  defective 
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invoice,  unless  it  exceeds  the  periods 
prescribed  in  32.905(e); 

(2)  The  time  taken  by  the  contractor 
to  correct  the  invoice.  If  the  designated 
billing  office  failed  to  notify  the 
contractor  of  a  defective  invoice  within 
the  periods  prescribed  in  32.905(e),  the 
due  date  on  the  corrected  invoice  will 
be  adjusted  by  subtracting  horn  such 
date  the  number  of  days  taken  t>eyond 
the  prescribed  notification  of  defects 
period.  Any  interest  penalty  owed  the 
contractor  will  be  based  on  this  adjusted 
due  date;  and 

(3)  The  period  between  the  date  of  an 
attempted  electronic  funds  transfer  and 
the  date  the  contractor  furnishes  correct 
electronic  funds  transfer  data;  provided 
the  Government  notifies  the  contractor 
of  the  defective  data  within  7  days  after 
the  Government  receives  notice  that  the 
transfer  could  not  be  completed  because 
of  defective  data. 

*        «        •        *        • 

(d)  The  interest  penalty  shall  be  at  the 
rate  established  by  the  Secretary  of  the 
Treasury  under  section  12  of  the 
Contract  Disputes  Act  of  1978  (41  U.S.C. 
611)  that  is  in  effect  on  the  day  after  the 
due  date,  except  where  the  interest 
penalty  is  prescribed  by  other 
governmental  authority  (e.g.,  tariffs). 
The  rate  in  effect  on  the  day  after  the 
due  date  shall  remain  fixed  during  the 
period  for  which  an  interest  penalty  is 
calculated.  This  rate  is  referred  to  as  the 
"Renegotiation  Board  Interest  Rate," 
and  it  is  published  in  the  Federal 
Register  semiannually  on  or  about 
January  1  and  )uly  1 .  Information 
concerning  this  interest  rate  can  be 
obtained  from  the  Department  of  the 
Treasury,  Financial  Management 
Service.  Washington,  DC  20227, 
telephone  (202)  874-6995.  Interest 
calculations  shall  be  based  upon  a  SBC- 
day  year.  The  interest  penalty  shall 
accrue  daily  on  the  invoice  principal 
payment  amount  approved  by  the 
Government  until  the  payment  date  of 
such  approved  principal  amount;  and 
will  be  compounded  in  30-day 
increments  inclusive  from  the  first  day 
after  the  due  date  through  the  payment 
date.  That  is,  interest  accrued  at  the  end 
of  any  30-day  period  will  be  added  to 
the  approved  invoice  principal  payment 
amount  and  will  be  subject  to  interest 
penalties  if  not  paid  in  the  succeeding 
30-day  period.  The  interest  penalty 
amount,  the  interest  rate,  and  the  period 
for  which  the  interest  penalty  was 
computed,  will  be  stated  separately  by 
the  designated  payment  office  on  the 
check,  in  accompanying  remittance 
advice,  or,  for  an  electronic  funds 
transfer,  by  an  appropriate  electronic  or 
other  remittance  advice.  Adjustments 


will  be  made  by  the  designated  payment 
office  for  errors  in  calculating  interest 
penalties. 

(g)(1)  For  contracts  awarded  on  or 
after  October  1, 1989,  a  penalty  amount 
(calculated  in  accordance  with 
subparagraph  (g)(3)  of  this  section)  shall 
be  paid,  in  addition  to  the  interest 
penalty  amount,  only  if  the  contractor — 

(i)  Is  owed  an  interest  penalty  of  $1 
or  more; 

(ii)  Is  not  paid  the  interest  penalty 
within  10  days  after  the  date  the  invoice 
amount  is  paid;  and 

(iii)  Makes  a  written  demand  to  the 
designated  payment  office  for  additional 
penalty  payment  in  accordance  with 
paragraph  (g)(2)  of  this  section, 
postmarked  not  later  than  40  days  after 
the  date  the  invoice  amount  is  paid. 

(2)(i)  Contractors  shall  support 
v«itten  demands  for  additional  penalty 
payments  with  the  following  data.  No 
additional  data  shall  he  required. 
Contractors  shall — 

(A)  Specifically  assert  that  late 
payment  interest  is  due  under  a  specific 
invoice,  and  request  payment  of  all 
overdue  late  payment  interest  penalty 
and  such  additional  penalty  as  may  be 
required; 

(B)  Attach  a  copy  of  the  invoice  on 
which  the  unpaid  late  payment  interest 
was  due;  and 

(C)  State  that  payment  of  the  principal 
has  been  received,  including  the  date  of 
receipt. 

(ii)  Demands  must  be  postmarked  on 
or  before  the  40"'  day  after  payment  was 
made,  except  that — 

(A)  If  the  postmark  is  illegible  or 
nonexistent,  the  demand  must  have 
been  received  and  annotated  with  the 
date  of  receipt  by  the  designated 
payment  office  on  or  before  the  40"'  day 
after  payment  was  made;  or 

(B)  If  the  postmark  is  illegible  or 
nonexistent  and  the  designated  payment 
office  fails  to  make  the  required 
annotation,  the  demand's  validity  will 
be  determined  by  the  date  the  contractor 
has  placed  on  the  demand;  provided 
such  date  is  no  later  than  the  40th  day 
after  payment  was  made. 

(3)(i)  The  additional  penalty  shall  be 
equal  to  100  percent  of  any  original  late 
payment  interest  penalty  that  is  due  on 
or  after  January  22, 1990,  except — 

(A)  For  additional  penalties  due  on  or 
before  January  22,  1992,  such  penalties 
shall  not  exceed  $2,500; 

(B)  After  January  22, 1992,  the 
additional  penalty  shall  not  exceed 
$5,000; 

(C)  The  additional  penalty  shall  never 
be  less  than  $25;  and 


(D)  No  additional  penalty  is  owed  if 
the  amount  of  the  underlying  interest 
penalty  is  less  than  $1. 

(ii)  If  the  interest  penalty  ceases  to 
accrue  in  accordance  with  the  limits 
stated  in  paragraphs  (e)(1)  and  (e)(2)  of 
this  section,  the  amount  of  the 
additional  penalty  shall  be  calculated 
on  the  amount  of  interest  penalty  that 
would  have  accrued  in  the  absence  of 
these  limits,  but  shall  not  exceed  the 
limits  specified  in  paragraph  (g)(3)(i)  of 
this  subsection. 

(iii)  For  determining  the  maximum 
and  minimum  additional  penalties,  the 
test  shall  be  the  interest  penalty  due  on 
each  separate  payment  made  for  each 
separate  contract.  The  maximum  and 
minimum  additional  penalty  shall  not 
be  based  upon  individual  invoices 
unless  the  invoices  are  paid  separately. 
Where  payments  are  consolidated  for 
disbursing  purposes,  the  maximum  and 
minimum  additional  penalty 
determination  shall  be  made  separately 
for  each  contract  therein.  ^ 

(iv)  The  additional  penalty  does  not 
apply  to  payments  regulated  by  other 
Government  regidations  (e.g.,  payments 
under  utility  contracts  subject  to  tariffs 
and  regulation). 

7.  Section  32.908  is  revised  to  read  as 
follows: 

§  32.908    Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  52.232-26,  Prompt 
Payment  for  Fixed-Price  Architect- 
Engineer  Contracts,  in  solicitations  and 
contracts  that  contain  the  clause  at 
52.232-10,  Payments  Under  Fixed-Price 
Architect-Engineer  Contracts. 

(1)  As  authorized  in  32.905(b)(4),  the 
contracting  officer  may  modify  the  date 
in  paragraph  (a)(4)(i)  of  the  clause  to 
specify  a  period  longer  than  7  days  for 
constructive  acceptance  or  constructive 
approval,  if  required  to  afford  the 
Covenunent  a  practicable  opportunity 
to  inspect  and  test  the  supplies 
furnished  or  evaluate  the  services 
performed. 

(2)  If  applicable,  as  authorized  in 
32.906(a)  and  only  as  permitted  by 
agency  policies  and  procedures,  the 
contracting  officer  may  insert  in 
paragraph  (b)  of  the  clause  a  period 
shorter  than  30  days  (but  not  less  than 
7  days)  for  making  contract  financing 
payments. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.232-27,  Prompt 
Payment  for  Construction  Contracts,  in 
all  solicitations  and  contracts  for 
construction  (see  part  36). 

(1)  As  authorized  in  32.905(c)(l)(i), 
the  contracting  officer  may  modify  the 
date  in  paragraph  (a)(l)(i)(A)  of  the 
clause  to  specify  a  period  longer  than  14 


days  if  required  to  afford  the 
Govenunent  a  reasonable  opportunity  to 
adequately  inspect  the  work  and  to  , 
determine  the  adequacy  of  the 
Contractor's  performance  under  the 
contract. 

(2)  As  authorized  in  32.905(c)(l){v), 
the  contracting  officer  may  modify  the 
date  in  paragraph  (a)(4)(i)  of  the  clause 
to  specify  a  period  longer  than  7  days 
for  constructive  acceptance  or 
cons^ctive  approval  if  required  to 
afford  the  Government  a  reasonable 
opportimify  to  inspect  and  test  the 
supplies  furnished  or  evaluate  the 
services  performed. 

(3)  If  applicable,  as  authorized  in 
32.906(a)  and  only  as  permitted  by 
agency  policies  and  procedures,  the 
contracting  officer  may  insert  in 
paragraph  (b)  of  the  clause  a  period 
shorter  than  30  days  (but  not  less  than 
7  days)  for  making  contract  financing 
payments. 

(c)  The  contracting  officer  shell  insert 
the  clause  at  52.232-25,  Prompt 
Payment,  in  all  other  solicitations  and 
contracts  (including  contracts  at  or 
below  the  simplified  acquisition 
threshold),  except  where  the  clause  at 
52.212-4,  Contract  Terms  and 
Conditions — Commercial  Items,  applies, 
•    and  except  as  indicated  in  32.901. 

(1)  As  authorized  in  32.905(a)(l)(ii), 
the  contracting  officer  may  modify  the 
date  in  paragraph  (a)(5)(i)  of  the  clause 
to  specify  a  period  longer  than  7  days 
for  constructive  acceptance,  if  required 
to  afford  the  Govenunent  a  reasonable 
opportunity  to  inspect  and  test  the 
supplies  furnished  or  to  evaluate  the 
services  performed,  except  in  the  case  of 
a  contract  for  the  purchase  of  a 
commercial  item  as  defined  in  2.101, 
including  a  brand-name  commercial 
item  for  authorized  resale  (e.g., 
commissary  items). 

(2)  As  authorized  in  32.906(a)  and 
only  as  permitted  by  agency  policies 
and  procedures,  the  contracting  officer 
may  insert  in  paragraph  (b)  of  the  clause 
a  period  shorter  tlwn  30  days  (but  not 
less  than  7  days)  for  making  contract 
financing  payments. 

PART52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

8.  Section  52.212-4  is  amended  by 
revising  the  clause  date  and  the 
undesignated  paragraph  following 
paragraph  (g)(8)  to  read  as  follows: 

52^12-4    Contract  Terms  and 
CondHtona—Conimerclal  Items. 

•        •        •        •        • 

CONTRACT  TERMS  AND  CONDITIONS— 
COMMERCIAL  ITEMS  (MAY  1997) 


(g)*   •  • 

Invoices  will  be  handled  in  accordance 
with  the  Prompt  Payment  Act  (31  U.S.C. 
3903)  and  Office  of  Management  and  Budget 
(OMB)  Circular  A-125.  Prompt  Payment. 
Contractors  are  encouraged  to  assign  an 
identification  number  to  each  invoice. 
***** 

9.  Section  52.232-5  is  amended  by— 
(a)  Revising  the  clause  date,  and 
paragraphs  (a),  (b),  and  (c); 

(b)  By  adding  a  paragraph  heading  at 
the  beginning  of  the  introductory  text  of 
paragraph  (d)  and  revising  paragraph 
(d)(2): 

(c)  Adding  paragraph  headings  to 
paragraph  (e),  the  introductory  text  of 
paragraph  (f),  paragraph  (g),  and  the 
introductory  text  of  paragraph  (h)  and 
paragraph  (i);  and 

(d)  Adding  paragraph  (j). 
The  revised  and  added  text  reads  as 

follows: 

52.232-6    Payments  under  Rxed-Prtce 
Construction  Contracts. 

*         *         »         »         • 

PAYMENTS  UNDER  FIXED-PRICE 
CONSTRUCTION  CONTRACTS  (MAY  1997) 

(a)  Payment  of  price.  The  Government  shall 
p>ay  the  Contractor  the  contract  price  as 
provided  in  this  contract. 

(b)  Progress  payments.  The  Government 
shall  make  progress  payments  monthly  as  the 
work  proceeds,  or  at  more  frequent  intervals 
as  determined  by  the  Contracting  Officer,  on 
estimates  of  work  accomplished  which  meets 
the  standards  of  quality  established  under  the 
contract,  as  approved  by  the  Contracting 
Officer. 

(1)  The  Contractor's  request  for  progress 
pajrments  shall  Include  the  following 
substantiation: 

(i)  An  itemization  of  the  amounts 
requested,  related  to  the  various  elements  of 
work  required  by  the  contract  covered  by  the 
pa3rment  requested. 

(ii^  A  listing  of  the  amount  included  for 
work  performed  by  each  subcontractor  under 
the  contract. 

(iii)  A  listing  of  the  total  amount  of  each 
subcontract  under  the  contract 

(iv)  A  listing  of  the  amounts  previously 
paid  to  each  such  subcontractor  under  the 
contract 

(v)  Additional  supporting  data  in  a  form 
and  detail  required  b^  the  Contracting 
Officer. 

(2)  In  the  prefwration  of  estimates,  the 
Contracting  Officer  may  authorize  material 
jtelivered  on  the  site  and  prepxaratory  work 
done  to  be  taken  into  consideration.  Material 
delivered  to  the  Contractor  at  locations  other 
than  the  site  also  may  be  taken  into 
consideration  if — 

(i)  Consideration  is  specifically  authorized 
by  this  contract:  and 

(ii)  The  Contractor  furnishes  satisfactory 
evidence  that  it  has  acquired  title  to  such 
material  and  that  the  material  will  be  used 
to  perform  this  contract. 

(c)  Contractor  certification.  Along  with 
each  request  for  progress  payments,  the 


Contractor  shall  furnish  the  following 
certification,  or  payment  shall  not  be  made: 
(However,  if  the  Contractor  elects  to  delete 
paragraph  (c)(4)  from  the  certification,  the 
certification  is  still  acceptable.) 

I  hereby  certify,  to  the  best  of  my 
knowledge  and  belief,  that — 

(1)  The  amounts  requested  are  only  for 
performance  in  accordance  with  the 
specifications,  terms,  and  conditions  of  the 
contract; 

(2)  Payments^)  subcontractors  and 
suppliers  have  been  made  from  previous 
payments  received  under  the  contract,  and 
timely  payments  will  be  made  from  the 
proceeds  of  the  payment  covered  by  this 
certification,  in  accordance  with  subcontract 
agreements  and  the  requirements  of  chapter 
39  of  Title  31,  United  Sutes  Code; 

(3)  This  request  for  progress  payments  does 
not  include  any  amounts  which  the  prime 
contractor  intends  to  withhold  or  retain  from 
a  subcontractor  or  supplier  in  accordance 
with  the  terms  and  conditions  of  the 
subcontract;  and 

(4)  This  certification  is  not  to  be  construed 
as  final  acceptance  of  a  subcontractor's 
performance. 


(Name) 


(Tide) 


(Date) 

id)  Refund  of  unearned  amounts.  *  •  • 

•  •         •         *         • 

(2)  Be  obligated  to  pay  the  Government  an 
amount  (computed  by  the  ContracUng  Officer 
in  the  manner  provided  in  paragraph  (j)  of 
this  clause)  equal  to  interest  on  the  unearned 
amount  from  the  8th  day  after  the  date  of 
receipt  of  the  imeamed  amount  until — 

•  •         •         •         • 

(e)  Retainage.  •   •   • 

•  •  •         •         * 

(f)  Title,  liability,  and  reservation  of  rights. 


(g)  Reimbursement  for  bond  premiums. 


(h)  Final  payment.  •   •   • 

***** 

(i)  Limitation  because  of  undefinitized 
work.  •   •   • 


(j)  Interest  computation  on  unearned 
amounts.  In  accordance  *vith  31  U.S.C 
3903(c)(1).  the  amount  payable  under 
subparagraph  (d)(2)  of  this  clause  shall 

(1)  Computed  at  the  rate  of  average  bond 
equivalent  rates  of  91-day  Treasury  bills 
auctioned  at  the  most  recent  auction  of  such 
bills  prior  to  the  date  the  Contractor  receives 
the  unearned  amount;  and 

(2)  Deducted  from  the  next  available 
payment  to  the  Contractor. 
(End  of  clause) 

11.  Section  52.232-8  is  amended  by 
revising  the  clause  date  and  paragraph 
(bj  to  read  as  follows: 
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52.232-8    Discounts  for  Prompt  Payment 

•  •        •        •        * 

DISCOUNTS  FOR  PROMPT  PAYMENT 
(MAY  1997) 

*  •  •  •  • 

(b)  In  connection  with  any  discount  offered 
for  prompt  payment,  time  shall  be  computed 
from  the  date  of  the  invoice.  If  the  Contractor 
has  not  placed  a  date  on  the  invoice,  the  due 
date  shall  be  calculated  from  the  date  the 
designated  billing  ofHce  receives  a  proper 
invoice,  provided  the  agency  annotates  such 
invoice  with  the  date  ofreceipt  at  the  time 
of  receipt  For  the  purpose  of  computing  the 
discount  earned,  payment  shall  be 
considered  to  have  been  made  on  the  date 
that  appears  on  the  payment  check  or,  for  an 
electronic  funds  transfer,  the  specified 
payment  date.  When  the  discount  date  falls 
on  a  Saturday.  Sunday,  or  legal  holiday  when 
Federal  Government  offices  are  closed  and 
Government  business  is  not  expected  to  be 
conducted,  payment  may  be  made  on  the 
following  business  day. 
(End  of  clause) 

12.  Sections  52.232-25.  52.232-26, 
and  52.232-27  are  revised  to  read  as 
follows: 

52.232—25    Prompt  PaymenL 

As  prescribed  in  32.908(c),  insert  the 
following  clause: 
PROMPT  PAYMENT  (MAY  1997) 

Notwithstanding  any  other  payment  clause 
in  this  contract,  the  Government  will  make 
invoice  payments  and  contract  financing 
payments  under  the  terms  and  conditions 
specified  in  this  clause.  Payment  shall  be 
considered  as  being  made  on  the  day  a  check 
is  dated  or  the  date  of  an  electronic  funds 
transfer.  Definitions  of  pertinent  terms  are  set 
forth  in  section  32.902  of  the  Federal 
Acquisition  Regulation.  All  days  referred  to 
in  this  clause  are  calendar  days,  unless 
otherwise  specified.  (However,  see 
subparagraph  (a)(4)  of  this  clause  concerning 
payments  due  on  Saturdays,  Sundays,  and 
legal  holidays.) 

(a)  Invoice  payments  (1)  Due  Date,  (i) 
Except  as  indicated  in  subparagraph  (a)(2) 
and  paragraph  (c)  of  this  clause,  the  due  dale 
for  making  invoice  payments  by  the 
designated  payment  office  shall  be  the  later 
of  the  following  two  events: 

(A)  The  30th  day  after  the  designated 
billing  office  has  received  a  proper  invoice 
from  the  Contractor  (except  as  provided  in 
subdivision  (a)(l)(ii)  of  this  clause). 

(B)  The  30th  day  after  Government 
acceptance  of  supplies  delivered  or  services 
performed  by  the  Contractor.  On  a  final 
invoice  where  the  ptayment  amount  is  subject 
to  contract  settlement  actions,  acceptance 
shall  be  deemed  to  have  occurred  on  the 
eCfective  date  of  the  contract  settlement. 

(ii)  If  the  designated  billing  office  fails  to 
annotate  the  invoice  with  the  actual  date  of 
receipt  at  the  time  of  receipt,  the  invoice 
payment  due  date  shall  l>e  the  30th  day  after 
the  date  of  the  Contractor's  invoice;  provided 
a  proper  invoice  is  received  and  there  is  no 
disagreement  over  quantity,  quality,  or 
Contractor  compliance  with  contract 
requirements. 


(2)  Certain  food  products  and  other 
payments,  (i)  Due  dates  on  Contractor 
invoices  for  meat,  meat  food  products,  or 
fish;  perishable  agricultural  commodities; 
and  dairy  products,  edible  fats  or  oils,  and 
food  products  prepared  from  edible  fats  or 
oils  are — 

(A)  For  meat  or  meat  food  products,  as 
defined  in  section  2(a)(3)  of  the  Packers  and 
Stockyard  Act  of  1921  (7  U.S.C.  182(3)),  and 
as  further  defined  in  Pub.  L.  98-181, 
including  any  edible  fresh  or  frozen  poultry 
meat,  any  perishable  poultry  meat  food 
product,  fresh  eggs,  and  any  perishable  egg 
product,  as  close  as  possible  to,  but  not  later 
than,  the  7th  day  after  product  delivery. 

(B)  For  fr«sh  or  frozen  fish,  as  defined  in 
section  204(3)  of  the  Fish  and  Seafood 
Promotion  Act  of  1986  (16  U.S.C.  4003(3)),  as 
close  as  possible  to,  but  not  later  than,  the 
7th  day  after  product  delivery. 

(C)  For  perishable  agricultural     ' 
commodities,  as  defined  in  section  1(4)  of  the 
Perishable  Agricultural  Commodities  Act  of 
1930  (7  U.S.C.  499a(4)),  as  close  as  possible 
to,  but  not  later  than,  the  10th  day  after 
product  delivery,  unless  another  date  is 
specified  in  the  contract. 

(D)  For  dairy  products,  as  defined  in 
section  111(e)  of  the  Dairy  Production 
Stabilization  Act  of  1983  (7  U.S.C.  4502(e)), 
edible  fats  or  oils,  and  food  products 
prepared  from  edible  fats  or  oils,  as  close  as 
possible  to,  but  not  later  than,  the  10th  day 
after  the  date  on  which  a  proper  invoice  has 
been  received.  Liquid  milk,  cheese,  certain 
processed  cheese  products,  butter,  yogurt,  ice 
cream,  mayonnaise,  salad  dressings,  and 
other  similar  products,  fall  within  this 
classification.  Nothing  in  the  Act  limits  this 
classification  to  refrigerated  products.  When 
questions  arise  regarding  the  proper 
classification  of  a  specific  product,  prevailing 
industry  practices  will  be  followed  in 
specifying  a  contract  payment  due  date.  The 
burden  of  proof  that  a  classification  of  a 
specific  product  is,  in  frict,  prevailing 
industry  practice  is  upon  the  Contractor 
making  the  representation. 

(ii)  If  the  contract  does  not  require 
submission  of  an  invoice  for  payment  (e.g., 
periodic  lease  paytnents),  the  due  date  will 
be  as  specified  in  the  contract. 

(3)  Contractor's  invoice.  The  Contractor 
shall  prepare  and  submit  invoices  to  the 
designated  billing  office  specified  in  the 
contract.  A  proper  invoice  must  include  the 
items  listed  in  paragraph  (a)(3)(i)  through 
(a)(3)(viii)  of  this  clause.  If  the  invoice  does 
not  comply  with  these  requirements,  it  shall 
be  returned  within  7  days  after  the  date  the 
designated  billing  office  received  the  invoice 
(3  days  for  meat,  meat  food  products,  or  fish: 
5  days  for  perishable  agricultural 
commodities,  edible  fats  or  oils,  ^nd  food 
products  prepared  from  edible  fots  or  oils), 
with  a  statement  of  the  reasons  why  it  is  not 
a  proper  invoice.  Untimely  notification  will 
be  taken  into  account  in  computing  any 
interest  penalty  owed  the  Contractor  in  the 
manner  described  in  subparagraph  (a)(5)  of 
this  clause. 

(i)  Name  and  address  of  the  Contractor. 

(ii)  Invoice  date.  (The  Contractor  is 
encouraged  to  date  invoices  as  close  as 
possible  to  the  date  of  the  mailing  or 
transmission.) 


(iii)  Contract  number  or  other  authorization 
for  supplies  delivered  or  services  performed 
(including  order  number  and  contract  line 
item  number). 

(iv)  Description,  quantity,  unit  of  measure, 
unit  price,  and  extended  price  of  supplies 
delivered  or  services  performed. 

(v)  Shipping  and  payment  terms  (e.g., 
shipment  number  and  date  of  shipment, 
prompt  payment  discount  terms).  Bill  of 
lading  number  and  weight  of  shipment  will 
be  shown  for  shipments  on  Govenunent  bills 
of  lading.  • 

(vi)  Name  and  address  of  Contractor 
official  to  whom  payment  is  to  be  sent  (must 
be  the  same  as  that  in  the  contract  or  in  a 
proper  notice  of  assignment). 

(vii)  Name  (where  practicable),  title,  phone 
number,  and  mailing  address  of  person  to  be 
notified  in  the  event  of  a  defective  invoice. 

(viii)  Any  other  information  or 
documentation  required  by  the  contract  (such 
as  evidence  of  shipment). 

(ix)  While  not  required,  the  Contractor  is 
strongly  encouraged  to  assign  an 
identification  number  to  each  invoice. 

(4)  Interest  penalty.  An  interest  penalty 
shall  be  paid  automatically  by  the  designated 
payment  office,  without  request  from  the 
Contractor,  if  payment  is  not  made  by  the 
due  date  and  the  conditions  listed  in 
paragraphs  (a)(4)(i)  through  (a)(4)(iii)  of  this 
clause  are  met.  if  applicable.  However,  when 
the  due  date  falls  on  a  Saturday,  Sunday,  or 
legal  holiday  when  Federal  Government 
offices  are  closed  and  Government  business 
is  not  expected  to  be  conducted,  payment 
may  be  made  on  the  following  business  day 
without  incurring  a  late  payment  interest 
penalty. 

(i)  A  proper  invoice  was  received  by  the 
designated  billing  office. 

(ii)  A  receiving  report  or  other  Government 
documentation  authorizing  payment  was 
processed,  and  there  was  no  disagreement 
over  quantity,  quality,  or  Contractor 
compliance  with  any  contract  term  or 
condition. 

(iii)  In  the  case  of  a  final  invoice  for  any 
balance  of  funds  due  the  Contractor  for 
supplies  delivered  or  services  performed,  the 
amount  was  not  subject  to  further  contract 
setUement  actions  between  the  Government 
and  the  Contractor. 

(5)  Computing  penalty  amount.  The 
interest  penalty  shall  be  at  the  rate 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611)  that  is  in  effect  on 
the  day  after  the  due  date,  except  where  the 
interest  penalty  is  prescribed  by  other 
governmental  authority  (e.g..  tarifb).  This 
rate  is  referred  to  as  the  "Renegotiation  Board 
Interest  Rate,"  and  it  is  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  penalty 
shall  accrue  daily  on  the  invoice  principal 
payment  amount  approved  by  the 
Government  until  the  payment  date  of  such 
approved  principal  amount:  and  will  be 
com(x>unded  in  30-day  increments  inclusive 
from  the  first  day  after  the  due  date  through 
the  payment  date.  That  is,  interest  accrued  at 
the  end  of  any  30-day  period  will  be  added 
to  the  approved  invoice  principal  payment 
amount  and  will  be  subject  to  interest 


penalties  if  not  paid  in  the  succeeding  30-day 
period.  If  the  designated  billing  office  failed 
to  notify  the  Contractor  of  a  defective  invoice 
within  the  periods  prescribed  in 
subparagraph  (a)(3)  of  this  clause,  the  due 
date  on  the  corrected  invoice  will  be  adjusted 
by  subtracting  from  such  date  the  number  of 
days  taken  beyond  the  prescribed  notification 
of  defects  period.  Any  interest  fienalty  owed 
the  Contractor  will  be  based  on  this  adjusted 
due  date.  Adjustments  will  be  made  by  the 
designated  payment  office  for  errors  in 
calculating  interest  penalties. 

(i)  For  the  sole  purpose  of  computing  an 
interest  penalty  that  might  be  due  the 
Contractor,  Government  acceptance  shall  be 
deemed  to  have  occurred  constructively  on 
the  7th  day  (unless  otherwise  specified  in 
this  contract)  after  the  Contractor  delivered 
the  supplies  or  performed  the  services  in 
accordance  with  the  terms  and  conditions  of 
the  contract,  unless  there  is  a  disagreement 
over  quantity,  quality,  or  Contractor 
compliance  with  a  contract  provision.  In  the 
event  that  actual  acceptance  occurs  within 
the  constructive  acceptance  period,  the 
determination  of  an  interest  penalty  shall  be 
based  on  the  actual  date  of  acceptance.  The 
constructive  acceptance  requirement  does 
not.  however,  compel  Go^iemment  officiab  to 
accept  supplies  or  services,  perform  contract 
administration  functions,  or  make  payment 
prior  to  fulfilling  their  responsibilities. 

(ii)  The  following  periods  of  time  will  not 
be  included  in  the  determination  of  an 
interest  penalty: 

(A)  The  period  taken  to  notify  the 
Contractor  of  defects  in  invoices  submitted  to 
the  Government,  but  this  may  not  exceed  7 
days  (3  days  for  meat,  meat  food  products,  or 
fish;  5  days  for  perishable  agricultural 
commodities,  dairy  products,  edible  fets  or 
oils,  and  food  products  prepared  from  edible 
fets  or  oils). 

(B)  The  period  l>etween  the  defects  notice 
and  resubmission  of  the  corrected  invoice  by 
the  Contractor. 

(C)  For  incorrect  «lectronic  funds  transfer 
(EFT)  information,  in  accordance  with  the 
EFT  clause  of  this  contract. 

(iii)  Interest  penalties  will  not  continue  to 
accrue  after  the  filing  of  a  claim  for  such 
penalties  under  the  clause  at  52.233-1, 
Disputes,  or  for  more  than  1  year.  Interest 
penalties  of  less  than  SI  need  not  be  paid. 

(iv)  Interest  penalties  are  not  required  on 
payment  delays  due  to  disagreement  between 
the  Government  and  the  Contractor  over  the 
pajrment  amount  or  other  issues  involving 
contract  compliance  or  on  amounts 
temporarily  withheld  or  retained  in 
accordance  with  the  terms  of  the  contract. 
Claims  involving  disputes,  and  any  interest 
that  may  be  payable,  will  be  resolved  in 
accordance  with  the  clause  at  52.233-1. 
Disputes. 

(6)  Prompt  payment  discounts.  An  interest 
penalty  also  shall  be  paid  automatically  by 
the  designated  payment  office,  without 
request  from  the  Contractor,  if  a  discount  for 
prompt  payment  is  taken  improperly.  The 
interest  penalty  will  be  calculated  as 
described  in  subparagraph  (a)(5)  of  this 
clause  on  the  amount  of  discount  taken  for 
the  period  begiiming  with  the  first  day  after 
the  end  of  the  discount  period  through  the 
date  when  the  Contractor  is  paid. 


(7)  Additional  interest  penalty,  (i)  If  this 
contract  was  awarded  on  or  after  October  1, 
1989,  a  penalty  amount,  calculated  in 
accordance  with  paragraph  (a)(7)(iii)  of  this 
clause,  shall  be  paid  in  addition  to  the 
interest  penalty  amount  if  the  Contractor — 

(A)  Is  owed  an  interest  penalty  of  $1  or 
more; 

(B)  Is  not  paid  the  interest  penalty  within 
10  days  after  the  date  the  invoice  amount  is 
paid;  and 

(C)  Makes  a  written  demand  to  the 
designated  payment  office  for  additional 
penalty  payment,  in  accordance  with 
paragraph  (a)(7)(ii)  of  this  clause,  postmarked 
not  later  than  40  days  after  the  invoice 
amount  is  paid. 

(ii)(A)  Contractors  shall  support  vtrritten 
demands  for  additional  penalty  payments 
with  the  following  data.  No  additional  data 
shall  be  required.  Contractors  shall — 

(I)  Specifically  assert  that  late  payment 
interest  is  due  under  a  specific  invoice,  and 
request  payment  of  all  overdue  late  payment 
interest  penalty  and  such  additional  penalty 
as  may  be  required; 

[2]  Attach  a  copy  of  the  invoice  on  which 
the  unpaid  late  payment  interest  was  due; 
and 

(3)  State  that  payment  of  the  principal  has 
been  received,  including  the  date  of  receipt. 

(B)  Demands  must  "be  postmarked  on  or 
before  the  40th  day  after  payment  was  made, 
except  that — 

(I)  If  the  postmark  is  illegible  or 
nonexistent,  the  demand  must  have  been 
received  and  annotated  with  the  date  of 
receipt  by  the  designated  payment  office  on 
or  before  the  40th  day  after  payment  was 
made;  or 

{2)  If  the  postmark  is  illegible  or 
nonexistent  and  the  designated  payment 
office  fails  to  make  the  required  aimotation, 
the  demand's  validity  will  be  determined  by 
the  date  the  Contractor  has  placed  on  the 
demand;  provided  such  date  is  no  later  than 
the  40th  day  after  payment  was  made. 

(iii)(A)  The  additional  penalty  shall  be 
equal  to  100  f>ercent  of  any  original  late 
payment  interest  penalty  that  is  due  on  or 
after  January  22,  1990,  except — 

(!)  For  additional  penalties  due  on  or 
before  January  22, 1992,  such  penalties  shall 
not  exceed  S2.500; 

{2]  After  January  22. 1992.  the  additional 
penalty  shall  not  exceed  S5.000; 

[3]  The  additional  penalty  shall  never  be 
less  than  $25:  and 

[4]  No  additional  penalty  is  owed  if  the 
amount  of  the  underlying  interest  penalty  is 
less  than  Si. 

(B)  If  the  interest  penalty  ceases  to  accrue 
in  accordance  with  the  limits  stated  in 
paragraph  (a)(5)(iii)  of  this  clause,  the 
amount  of  the  additional  penalty  shall  be 
calculated  on  the  amount  of  interest  penalty 
that  would  have  accrued  in  the  absence  of 
these  limits,  subject  to  the  overall  limits  on 
the  additional  penalty  specified  in  paragraph 
(a)(7)(iii)(A)  of  this  clause. 

(C)  For  determining  the  maximum  and 
minimum  additional  penalties,  the  test  shall 
be  the  interest  penalty  due  on  each  separate 
pajrment  made  for  each  separate  contract 
The  maximum  and  minimum  additional 
penalty  shall  not  be  based  upon  individual 


invoices  unless  the  invoices  are  paid 
separately.  Where  payments  are  consolidated 
for  disbursing  purposes,  the  maximum  and 
minimum  additional  [>enalty  determination 
shall  be  made  separately  for  each  contract 
therein. 

(D)  The  additional  penalty  does  not  apply 
to  payments  regulated  by  other  Government 
regulations  (e.g.,  payments  under  utility 
contracts  subject  to  tarifb  and  regulation). 

(b)  Contract  financing  payments — (1)  Due 
dates  for  recurring  financing  payments.  If 
this  contract  provides  for  contract  financing, 
requests  for  payment  shall  be  submitted  to 
the  designated  billing  office  as  specified  in 
this  contract  or  as  directed  by  the  Contracting 
Officer.  Contract  financing  payments  shall  be 
made  on  the  {insert  day  as  prescribed  by 
Agency  head;  if  not  prescribed,  insert  30th 
day)  day  after  receipt  of  a  proper  contract 
ficiancing  request  by  the  designated  billing 
office.  In  the  event  that  an  audit  or  other 
review  of  a  specific  financing  request  is 
required  to  ensure  compliance  with  the  terms 
and  conditions  of  the  contract,  the  designated 
payment  office  is  not  compelled  to  make 
payment  by  the  due  date  specified. 

(2)  Due  dates  for  other  contract  financing. 
For  advance  payments,  loans,  or  other 
arrangements  that  do  not  involve  recurring 
submissions  of  contract  financing  requests, 
payment  shall  be  made  in  accordance  with 
the  corresf>onding  contract  terms  or  as 
directed  by  the  Contracting  Officer. 

(3)  Interest  penalty  not  applicable.  Contract 
financing  payments  shall  not  be  assessed  an 
interest  penalty  for  payment  delays. 

(c)  Fast  payment  procedure  due  dates.  If 
this  contract  contains  the  clause  at  52.213- 
1.  Fast  Payment  Procedure,  payments  will  be 
made  within  IS  days  after  the  date  of  receipt 
of  the  invoice.. 
(End  of  clause) 

52.232-26    Prompt  Payment  for  Rxed-Price 
Ardittect-Engineer  Contracts. 

As  prescribed  in  32.908(a).  insert  the 
following  clause: 

PROMPT  PAYMENT  FOR  FIXED-PRICE 
ARCHITECT-ENGINEER  CONTRACTS  (MAY 
1997) 

Notwithstanding  any  other  payment  terms 
in  this  contract,  the  Govenunent  will  make 
invoice  payments  and  contract  financing 
payments  under  the  terms  and  conditions 
specified  in  this  clause.  Payment  shall  be 
considered  as  being  made  on  the  day  a  check 
is  dated  or  the  date  of  an  electronic  funds 
transfer.  Definitions  of  pertinent  terms  are  set 
forth  in  section  32.902  of  the  Federal 
Acquisition  Regulation.  All  days  referred  to 
in  this  clause  are  calendar  days,  unless 
otherwise  specified.  (However,  see 
subparagraph  (a)(3)  of  this  clause  concerning 
payments  due  on  Saturdays,  Sundays,  and 
legal  holidays.) 

(a) /nvoice  payments. — (1)  Due  date.  The 
due  date  for  making  invoice  payments  shall 
be — 

(i)  For  work  or  services  completed  by  the 
Contractor,  the  later  of  the  following  two 
events: 

(A)  The  30th  day  after  the  designated 
billing  office  has  received  a  proper  invoice 
from  the  Contractor  (except  as  provided  in 
paragraph  (a)(l)(iii)  of  this  clause). 


;mi 
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(B)  The  30th  day  after  Government, 
acceptance  of  the  work  or  services  completed 
by  the  Contractor.  On  a  final  invoice  where 
the  payment  aunount  is  subject  to  contract 
settlement  actions  (e.g.,  release  of  claims), 
acceptance  shall  be  deemed  to  have  occurred 
on  the  effective  date  of  the  contract 
settlement. 

(ii)  The  due  date  for  progress  payments 
shall  be  the  30th  day  after  Government 
approval  of  Contractor  estimates  of  work  or 
services  accomplished. 

(iii)  If  the  designated  billing  ofBce  foils  to 
annotate  the  invoice  or  payment  request  with 
the  actual  date  of  receipt  at  the  time  of 
receipt,  the  payment  due  date  shall  be  the 
30th  day  after  the  date  of  the  Contractor's 
invoice  or  payment  request,  provided  a 
proper  invoice  or  payment  request  is 
received  and  there  is  no  disagreement  over 
quantity,  quality,  or  Contractor  compliance 
with  contract  requirements. 

(2)  Contractor's  invoice.  The  Contractor 
shall  prepare  and  submit  invoices  to  the 
designated  billing  office  Sfjecified  in  the 
contract.  A  proper  invoice  must  include  the 
items  listed  in  paragraphs  (a](2)(i)  through 
(a)(2)(viii)  of  this  clause.  If  the  invoice  does 
not  comply  with  these  requirements,  it  shall 
be  returned  within  7  days  after  the  date  the 
designated  billing  office  received  the  invoice, 
with  a  statement  of  the  reasons  why  it  is  not 
a  proper  invoice.  Untimely  notification  will 
be  taken  into  account  in  computing  any 
interest  penalty  owed  the  Contractor  in  the 
manner  described  in  subparagraph  (a)(4)  of 
this  clause: 

(i)  Name  and  address  of  the  Contractor. 

(ii)  Invoice  date.  (The  Contractor  is 
encouraged  to  date  invoices  as  close  as 
possible  to  the  date  of  mailing  or 
transmission.) 

(iii)  Contract  number  or  other  authorization 
for  work  or  services  performed  (including 
order  number  and  contract  line  item 
number). 

(iv)  Description  of  work  or  services 
performed. 

(v)  Delivery  and  payment  terms  (e.g., 
prompt  payment  discount  terms). 

(vi)  Name  and  address  of  Contractor 
official  to  whom  payment  is  to  be  sent  (must 
be  the  same  as  that  in  the  contract  or  in  a 
proper  notice  of  assignment). 

(vii)  Name  (where  practicable),  title,  phone 
number,  and  mailing  address  of  person  to  be 
notified  in  the  event  of  a  defective  invoice. 

(viii)  Any  other  information  or 
documentation  required  by  the  contract 

(Ix)  While  not  required,  the  Contractor  is 
strongly  encouraged  to  assign  an 
identification  number  to  each  invoice. 

(3)  Interest  penalty.  An  interest  penalty 
shall  be  paid  automatically  by  the  designated 
payment  office,  without  request  &om  the 
Contractor,  if  payment  is  not  made  by  the 
due  date  and  the  conditions  listed  in 
paragraphs  (a)(3)(i)  through  (a)(3)(iii)  of  this 
clause  are  met.  if  applicable.  However,  when 
the  due  date  blls  on  a  Saturday,  Sunday,  or 
legal  holiday  when  Federal  Government 
offices  are  closed  and  Government  business 
is  not  expected  to  be  conducted,  ptayment 
may  be  made  on  the  following  business  day 
without  incurring  a  late  payment  interest 
penalty. 


(i)  A  proper  invoice  was  received  by  the 
designated  billing  office. 

(ii)  A  receiving  report  or  other  Government 
documentation  authorizing  payment  was 
processed  and  there  was  no  disagreement 
over  quantity,  quality.  Contractor  compliance 
with  any  contract  term  or  condition,  or 
requested  progress  payment  amount. 

(iii)  In  the  case  of  a  final  invoice  for  any 
balance  of  funds  due  the  Contractor  for  work 
or  services  performed,  the  amount  was  not 
subject  to  further  contract  settlement  actions 
between  the  Government  and  the  Contractor. 

(4)  Computing  penalty  amount.  The 
interest  penalty  shall  be  at  the  rate 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611)  that  is  in  effect  on 
the  day  after  the  due  date,  except  where  the 
interest  penalty  is  prescribed  by  other 
governmental  authority  (e.g.,  tariffs).  This 
rate  is  referred  to  as  the  "Renegotiation  Board 
Interest  Rate,"  and  it  is  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  penalty 
shall  accrue  daily  on  the  invoice  principal 
payment  amount  approved  by  the 
Government  until  the  payment  date  of  such 
approved  principal  amount;  and  will  be 
compounded  in  30-day  increments  inclusive 
from  the  first  day  after  the  due  date  through 
the  payment  date.  That  is,  interest  accrued  at 
the  end  of  any  30-day  period  will  be  added 
to  the  approved  invoice  principal  payment 
amount  and  will  be  subject  to  interest 
penalties  if  not  paid  in  the  succeeding  30-day 
period.  If  the  designated  billing  office  failed 
to  notify  the  Contractor  of  a  defective  invoice 
within  the  periods  prescribed  in 
subparagraph  (a)(2)  of  this  clause,  the  due 
date  on  the  corrected  invoice  will  be  adjusted 
by  subtracting  from  such  date  the  number  of 
days  taken  beyond  the  prescribed  notification 
of  defects  period.  Any  interest  penalty  owed 
the  Contractor  will  be  based  on  this  adjusted 
due  date.  Adjustments  will  be  made  by  the 
designated  payment  office  for  errors  in 
calculating  interest  penalties. 

(i)  For  the  sole  purpose  of  computing  an 
interest  penalty  that  might  be  due  the 
Contractor,  Government  acceptance  or 
approval  shall  be  deemed  to  have  occurred 
constructively  as  shown  in  pmragraphs 
(a)(4)(i)  (A)  and  (B)  of  this  clause.  In  the 
event  that  actual  acceptance  or  approval 
occurs  within  the  constructive  acceptance  or 
approval  period,  the  determination  of  an 
interest  penalty  shall  be  based  on  the  actual 
date  of  acceptance  or  approval.  Constructive 
acceptance  or  constructive  approval 
requirements  do  not  apply  if  there  is  a 
disagreement  over  quantity,  quality. 
Contractor  compliance  with  a  contract 
provision,  or  requested  progress  payment 
amounts.  These  requirements  also  do  not 
compel  Govenunent  officials  to  accept  work 
or  services,  approve  Contractor  estimates, 
perform  contract  administration  functions,  or 
make  pajrment  prior  to  fulfilling  their 
responsibilities. 

(A)  For  work  or  services  completed  by  the 
Contractor,  Government  acceptance  shall  be 
deemed  to  have  occurred  constructively  on 
the  7th  day  after  the  Contractor  has 
completed  the  work  or  services  in  accordance 
with  the  terms  and  conditions  of  the  contract. 


(B)  For  progress  payments.  Government 
approval  shall  be  deemed  to  have  occurred 
on  the  7th  day  after  Contractor  estimates 
have  been  received  by  the  designated  billing 
office. 

(ii)  The  following  periods  of  time  will  not 
be  included  in  the  determination  of  an 
interest  penalty: 

(A)  The  period  taken  to  notify  the 
Contractor  of  defects  in  invoices  submitted  to 
the  Government,  but  this  may  not  exceed  7 
days. 

(B)  The  period  between  the  defects  notice 
and  resubmission  of  the  corrected  invoice  by 
the  Contractor. 

(C)  For  incorrect  electronic  funds  transfer 
(EFT)  information.  In  accordance  with  the 
EFT  clause  of  this  contract. 

(iii)  Interest  penalties  will  not  continue  to 
accrue  after  the  filing  of  a  claim  for  such 
penalties  under  the  clause  at  52.233-1, 
Disputes,  or  for  more  than  1  year.  Interest 
penalties  of  less  than  Si  need  not  be  paid. 

(iv)  Interest  penalties  are  not  required  on 
payment  delays  due  to  disagreement  between 
the  Government  and  the  Contractor  over  the 
payment  amount  or  other  issues  involving 
contract  compliance,  or  on  amounts 
temporarily  withheld  or  retained  in 
accordance  with  the  terms  of  the  contract 
Claims  involving  disputes,  and  any  interest 
that  may  be  ptayable  will  be  resolved  in 
accordance  with  the  clause  at  52.233-1, 
Disputes. 

(5)  Prompt  payment  discounts.  A"n  interest 
penalty  also  shall  also  be  paid  automatically 
by  the  designated  payment  office,  without 
request  from  the  Contractor,  if  a  discount  for 
prompt  payment  is  taken  improperly.  The 
interest  penalty  will  be  calculated  on  the 
amount  of  discount  taken  for  the  period 
beginning  with  the  first  day  after  the  end  of 
the  discount  period  through  the  date  when 
the  Contractor  is  paid. 

(6)  Additional  interest  penalty,  (i)  If  this 
contract  was  awarded  on  or  after  October  1, 
1989,  a  penalty  amount,  calculated  in 
accordance  with  paragraph  (a)(6)(iii)  of  this 
clause,  shall  be  paid  in  addition  to  the 
interest  penalty  amount  if  the  Contractor — 

(A)  Is  owed  an  interest  penalty  of  Si  or 
more; 

(B)  Is  not  paid  the  interest  penalty  within 
10  days  after  the  date  the  invoice  amount  is 
paid;  and 

(C)  Makes  a  written  demand  to  the 
designated  payment  office  for  additional 
penalfy  payment,  in  accordance  with 
paragraph  (a)(8)(ii)  of  this  clause,  postmarked 
not  later  than  40  days  after  the  date  the 
invoice  amount  is  ftaid. 

(ii)(A)  Contractors  shall  support  written 
demands  for  additional  penalty  payments 
with  the  following  data.  No  additional  data 
shall  be  required.  Contractors  shall — 

(I)  Specifically  assert  that  late  payment 
interest  is  due  under  a  specific  invoice,  and 
request  payment  of  all  overdue  late  payment 
interest  pjmialfy  and  such  additional  penalty 
as  may  be  required; 

[2]  Attach  a  copy  of  the  invoice  on  which 
the  unpaid  late  payment  interest  was  due; 
and 

[3]  State  that  payment  of  the  principal  has 
been  received,  including  the  date  of  receipt 


(B)  Demands  must  be  postmarked  on  or 
before  the  40th  day  after  payment  was  made, 
except  that — 

(1)  If  the  postmark  is  illegible  or 
nonexistent,  the  demand  must  have  been 
received  and  annotated  with  the  date  of 
receipt  by  the  designated  payment  office  on 
or  before  the  40th  day  after  payment  was 
made;  or 

(2)  If  the  postmark  is  illegible  or 
nonexistent  and  the  designated  payment 
office  fails  to  make  the  required  annotation, 
the  demand's  validity  will  be  determined  by 
the  date  the  Contractor  has  placed  on  the 
demand;  provided  such  date  is  no  later  than 
the  40th  day  after  payment  was  made. 

(iii)(A)  The  additional  penalty  shall  be 
equal  to  100  percent  of  any  original  late 
payment  interest  penalfy  that  is  due  on  or 
after  January  22,  1990,  except — 

(1)  For  additional  penalties  due  on  or 
before  January  22,  1992,  such  penalties  shall 
not  exceed  S2,500; 

[2]  After  January  22.  1992,  the  additional 
penalty  shall  not  exceed  S5,000; 

[3]  The  additional  penalfy  shall  never  be 
less  than  S2S;  and 

(4)  No  additional  penalfy  is  owed  if  the 
amount  of  the  underlying  interest  penalfy  is 
less  than  Si. 

(B)  If  the  interest  penalfy  ceases  to  accrue 
in  accordance  with  the  limits  stated  in 
ptaragraph  (a)(4)(iii)  of  this  clause,  the 
amount  of  the  additional  penalfy  shall  be 
calculated  on  the  amount  of  interest  penalfy 
that  would  have  accrued  in  the  absence  of 
these  limits,  subject  to  the  overall  limits  on 
the  additional  penalty  specified  in  [taragraph 
(a)(6)(iii)(A)  of  this  clause. 

(C)  For  determining  the  maximum  and 
minimum  additional  penalties,  the  test  shall 
be  the  interest  penalfy  due  on  each  separate 
payment  made  for  each  sep>arate  contract. 
The  maximum  and  minimum  additional 
penalty  shall  not  be  based  upon  in(lividual 
invoices  unless  the  invoices  are  paid 
separately.  Where  payments  are  consolidated 
for  disbursing  purposes,  the  maximum  and 
minimum  additional  penalfy  determination 
shall  be  made  separately  for  each  contract 
therein. 

(D)  The  additional  penalfy  does  not  apply 
to  payments  regulated  by  other  Government 
regulations  [e.g..  p>ayments  under  utilify 
contracts  subject  to  tarifiis  and  regulation). 

(b)  Contract  financing  payments — (1)  Due 
dates  for  recurring  financing  payments.  If 
this  contract  provides  for  contract  financing, 
requests  for  payment  shall  be  submitted  to 
the  designated  billing  office  as  specified  in 
this  contract  or  as  directed  by  the  Contracting 
Officer.  Contract  financing  payments  shall  be 
made  on  the  (insert  day  as  prescribed  by 
Agency  head;  if  not  prescribed,  insert  30th 
day)  day  after  receipt  of  a  proper  contract 
financing  request  by  the  designated  billing 
office.  In  the  event  that  an  audit  or  other 
review  of  a  specific  financing  request  is 
required  to  ensure  compliance  with  the  terms 
and  conditions  of  the  contract,  the  designated 
payment  office  is  not  compelled  to  make 
payment  by  the  due  date  specified. 

(2)  Due  dates  for  other  contract  financing. 
For  advance  ptayments,  loans,  or  other 
arrangements  that  do  not  involve  recurring 
submissions  of  contract  financing  requests. 


payment  shall  be  made  in  accordance  with 
the  corresponding  contract  terms  or  as 
directed  by  the  Contracting  Officer. 

(3)  Interest  penalty  not  applicable.  Contract 
financing  payments  shall  not  be  assessed  an 
interest  p>enalfy  for  piayment  delays. 
(End  of  clause)  - 

52.232-27    Prompt  Payment  for 
Construction  Contracts. 

As  prescribed  in  32.908(b),  insert  the 
following  clause: 

PROMPT  PAYMENT  FOR  CONSTRUCTION 
CONTRACTS  (MAY  1997) 

Notwithstanding  any  other  payment  terms 
in  this  contract,  the  Government  will  make 
invoice  [>ayments  and  contract  financing 
payments  under  the  terms  and  conditions 
s{>ecified  in  this  clause.  Payment  shall  be 
considered  as  being  made  on  the  day  a  check 
is  dated  or  the  date  of  an  electronic  funds 
transfer.  Definitions  of  piertinent  terms  are  set 
forth  in  section  32.902  of  the  Federal 
Acquisition  Regulation.  All  days  referred  to 
in  this  clause  are  calendar  days,  unless 
otherwise  specified.  (However,  see 
sub[>aragraph  (a)(3)  concerning  payments  due 
on  Saturdays,  Sundays,  and  legal  holidays.) 

(a)  Invoice  payments — (1)  Types  of  invoice 
payments.  For  purposes  of  this  clause,  there 
are  several  typ>es  of  invoice  piayments  that 
may  occur  under  this  contract,  as  follows: 

(i)  Progress  payments,  if  provided  for 
elsewhere  in  this  contract,  based  on 
Contracting  Officer  approval  of  the  estimated 
amount  and  value  of  work  or  services 
performed,  including  payments  for  reaching 
milestones  in  any  project 

(A)  The  due  date  for  making  such 
payments  shall  be  14  days  after  receipt  of  the 
pwyment  request  by  the  designated  billing 
office.  If  the  designated  billing  office  fails  to 
aimotate  the  payment  request  with  the  actual 
date  of  receipt  at  the  time  of  receipt,  the 
payment  due  date  shall  be  the  14th  day  after 
the  date  of  the  Contractor's  payment  request, 
provided  a  prop>er  puyment  request  is 
received  and  there  is  no  disagreement  over 
quantify,  qualify,  or  Contractor  compliance 
with  contract  requirements. 

(B)  The  due  date  for  ptayment  of  any 
amounts  retained  by  the  Contracting  Officer 
in  accordance  with  the  clause  at  52.232-5, 
Payments  Under  Fixed-Price  Construction 
Contracts,  shall  be  as  specified  in  the 
contract  or,  if  not  8p>ecified,  30  days  after 
approval  for  release  to  the  Contractor  by  the 
Contracting  Officer. 

(ii)  Final  pwyments  based  on  completion 
and  acceptance  of  all  work  and  presentation 
of  release  of  all  claims  against  the 
Government  arising  by  virtue  of  the  contract, 
and  payments  for  piartial  deliveries  that  have 
been  accepted  by  the  Government  (e.g.,  each 
sep>arate  building,  public  work,  or  other 
division  of  the  contract  for  which  the  price 
is  stated  separately  in  the  contract): 

(A)  The  due  date  for  making  such 
payments  shall  be  either  the  30th  day  after 
receipt  by  the  designated  billing  office  of  a 
propter  invoice  from  the  Contractor,  or  the 
30th  day  after  Government  acceptance  of  the 
work  or  services  completed  by  the 
Contractor,  whichever  is  later.  If  the 
designated  billing  office  fails  to  annotate  the 


invoice  with  the  date  of  actual  receipt  at  the 
time  of  receipt,  the  invoice  payment  due  date 
shall  be  the  30th  day  after  the  date  of  the 
Contractor's  invoice,  provided  a  propter 
invoice  is  received  and  there  is  no 
disagreement  over  quantify,  qualify,  or 
Contractor  compliance  with  contract 
requirements. 

(B)  On  a  final  invoice  where  the  ptayment 
amount  is  subject  to  contract  settlement 
actions  (e.g.,  release  of  claims),  acceptance 
shall  be  deemed  to  have  occurred  on  the 
effective  date  of  the  contract  setUement 

(2)  Contractor's  invoice.  The  Contractor 
shall  prep>are  and  submit  invoices  to  the 
designated  billing  office  spiecified  in  the 
contract  A  propter  invoice  must  include  the 
items  listed  in  ptaragraphs  (a)(2)(i)  through 
(a)(2)(ix)  of  this  clause.  If  the  invoice  does 
not  comply  with  these  requirements,  it  shall 
be  returned  within  7  days  after  the  date  the 
designated  billing  office  received  the  invoice, 
with  a  statement  of  the  resisons  why  it  is  not 
a  propter  invoice.  Untimely  notification  will 
be  taken  into  account  in  computing  any 
interest  ptenalfy  owed  the  Contractor  in  the 
manner  described  in  subparagraph  (a)(4)  of 
this  clause. 

(i)  Name  and  address  of  the  Contractor. 

(ii)  Invoice  date.  (The  Contractor  is 
encouraged  to  date  invoices  as  close  as 
ptossible  to  the  date  of  mailing  or 
transmission.) 

(iii)  Contract  number  or  other  authorization 
for  work  or  services  pterformed  (including 
order  number  and  contract  line  item 
numbw). 

(iv)  Description  of  work  or  services 
pterformed. 

(v)  Delivery  and  ptayment  terms  (e.g., 
prompt  p>ayment  discount  terms). 

(vi)  Name  and  address  of  Contractor 
official  to  whom  ptayment  is  to  be  sent  (must 
be  the  same  as  that  in  the  contract  or  in  a 
propter  notice  of  assignment). 

(vii)  Name  (where  practicable),  title,  phone 
number,  and  mailing  address  of  pterson  to  be 
notified  in  the  event  of  a  defective  invoice. 

(viii)  For  ptayments  described  in  ptaragraph 
(a)(l)(i)  of  this  clause,  substantiation  of  the 
amounts  requested  and  certification  in 
accordance  with  the  requirements  of  the 
clause  at  52.232-5,  Payments  Under  Fixed- 
Price  Construction  Contracts. 

(ix)  Any  other  information  or 
documentation  required  by  the  contract 

(x)  While  not  required,  the  Contractor  is 
strongly  encouraged  to  assign  an 
identification  number  to  each  invoice. 

(3)  Interest  penalty.  An  interest  p>enalfy 
shall  be  ptaid  automatically  by  the  designated 
ptayment  office,  without  request  from  the 
Contractor,  if  ptayment  is  not  made  by  the 
due  date  and  the  conditions  listed  in 
ptaragraphs  (a)(3Mi)  through  (a}(3)(iii)  of  this 
clause  are  met,  if  applicable.  However,  when 
the  due  date  falls  on  a  Saturday,  Sunday,  or 
legal  holiday  when  Federal  Government 
offices  are  closed  and  Government  business 
is  not  expiected  to  be  conducted,  payment 
may  be  made  on  the  following  business  day 
without  incurring  a  late  ptayment  interest 
ptenalfy. 

(i)  A  propter  invoice  was  received  by  the 
designated  billing  office. 

(ii)  A  receiving  report  or  other  Govenm>ent 
documentation  authorizing  ptayment  was 
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processed  and  there  was  no  disagreement 
over  quantity,  quality.  Contractor  compliance 
with  any  contract  term  or  condition,  or 
requested  progress  payment  amount. 

(iii)  In  the  case  of  a  final  invoice  for  any 
balance  of  fiinds  due  the  Contractor  for  work 
or  services  performed,  the  amount  was  not 
subject  to  further  contract  settlement  actions 
between  the  Government  and  the  Contractor. 

(4)  Computing  penalty  amount.  The 
interest  penalty  shall  be  at  the  rate 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611)  that  is  in  effect  on 
the  day  ai^er  the  due  date,  except  where  the 
interest  penalty  is  prescribed  by  other 
governmental  authority  [e.g..  tariffs).  This 
rate  is  referred  to  as  the  "Renegotiation  Board 
Interest  Rate,"  and  it  is  published  in  the 
Federal  RegiatBr  semiannually  on  or  about 
January  1  and  July  1.  The  interest  penalty 
shall  accrue  daily  on  the  invoice  principal 
payment  amount  approved  by  the 
Government  until  the  payment  date  of  such 
approved  principal  amount;  and  will  be 
compounded  in  30-day  increments  inclusive 
&x>m  the  first  day  after  the  due  date  through 
the  payment  date.  That  is,  interest  accrued  at 
the  end  of  any  30-day  period  will  be  added 
to  the  approved  invoice  principal  payment 
amount  and  will  be  subject  to  interest 
penalties  if  not  paid  in  the  succeeding  30-day 
period.  If  the  designated  billing  office  failed 
to  notify  the  Contractor  of  a  defective  invoice 
within  the  periods  prescribed  in 
subparagraph  (a)(2)  of  this  clause,  the  due 
date  on  the  corrected   nvoice  will  be  adjusted 
by  subtracting  &om  such  date  the  number  of 
days  taken  beyond  the  prescribed  notification 
of  defects  period.  Any  interest  penalty  owed 
the  Contractor  will  be  based  on  this  adjusted 
due  date.  Adjustments  will  be  made  by  the 
designated  payment  office  for  errors  in 
calculating  interest  penalties. 

(i)  For  the  sole  purpose  of  computing  an 
interest  penalty  that  might  be  due  the 
Contractor  for  payments  described  in 
paragraph  (aKl)(ii)  of  this  clause. 
Government  acceptance  or  approval  shall  be 
deemed  to  have  occurrsd  constructively  on 
the  7ih  day  after  the  C(>ntractor  has 
completed  the  work  or  services  in  accordance 
with  the  terms  and  conditions  of  the  contract. 
In  the  event  that  actual  acceptance  or 
approval  occurs  within  the  constructive 
acceptance  or  approval  period,  the 
determination  of  an  intereat  penalty  shall  be 
baaed  on  the  actual  date  of  acceptance  or 
approval.  Constructive  acceptance  or 
constructive  approval  rHquirements  do  not 
apply  if  there  is  a  disagi-eement  over 
quantity,  quality,  or  Contractor  compliance 
with  a  contract  provisioo.  These 
requirements  also  do  not  compel  Government 
officials  to  accept  work  or  services,  approve 
Contractor  estimates,  perform  contract 
administration  function.s,  or  make  payment 
prior  to  fulfilling  their  rt-sponsibilities. 

(ii)  The  following  peri  ads  of  time  will  not 
be  included  in  the  determination  of  an 
interest  penalty: 

(A)  The  period  taken  to  notify  the 
Contractor  of  defects  in  i  a  voices  submitted  to 
the  Government,  but  this  may  not  exceed  7 
days. 


(B)  The  period  between  the  defects  notice 
and  resubmission  of  the  corrected  invoice  by 
the  Contractor. 

(C)  For  incorrect  electronic  funds  transfer 
(EFT)  information,  in  accordance  with  the 
EFT  clause  of  this  contract. 

(iii)  Interest  ptenalties  will  not  continue  to 
accrue  after  the  filing  of  a  claim  for  such 
penalties  under  the  clause  at  52.233-1, 
Disputes,  or  for  more  than  1  year.  Interest 
penalties  of  less  than  SI  need  not  be  paid. 

(iv)  Interest  penalties  are  not  required  on 
pajrment  delays  due  to  disagreement  between 
the  Government  and  the  Contractor  over  the 
payment  amount  or  other  issues  involving 
contract  compliance,  or  on  atmounts 
temporarily  withheld  or  retained  in 
accordance  with  the  terms  of  the  contract. 
Claims  involving  disputes,  and  any  interest 
that  may  be  payable,  will  be  resolved  in 
accordance  with  the  clause  at  52.233-1, 
Disputes. 

(5)  Prompt  payment  discounts.  An  interest 
penalty  also  shall  be  paid  automatically  by 
the  designated  payment  office,  without 
request  from  the  Contractor,  if  a  discount  for 
prompt  payment  is  taken  improperly.  The 
interest  penalty  will  be  calculated  on  the 
amount  of  discount  taken  for  the  p>eriod 
beginning  with  the  first  day  after  the  end  of 
the  discount  period  through  the  date  when 
the  Contractor  is  paid. 

(6)  Additional  interest  penalty,  (i)  If  this 
contract  was  awarded  on  or  after  October  1 , 
1989,  a  penalty  amount,  calculated  in 
accordance  with  subdivision  (a)(6)(iii)  of  this 
clause,  shall  be  paid  in  addition  to  the 
interest  penalty  amount  if  the  Contractor — 

(A)  Is  owed  an  interest  penalty  of  $1  or 
more: 

(B)  Is  not  paid  the  interest  penalty  within 
10  days  after  the  date  the  invoice  amount  is 
paid;  and 

(C)  Makes  a  written  demand  to  the 
designated  payment  office  for  additional 
penalty  payment,  in  accordance  with 
subdivision  (a)(6)(ii)  of  this  clause, 
postmarked  not  later  than  40  days  after  the 
date  the  invoice  amount  is  paid. 

(ii)(A)  Contractors  shall  support  written 
demands  for  additional  penalty  payments 
with  the  following  data.  No  additional  data 
shall  be  required.  Contractors  shall — 

(1)  SpeciiScally  assert  that  late  payment 
interest  is  due  under  a  specific  invoice,  and 
request  payment  of  all  overdue  late  payment 
interest  penalty  and  such  additional  penalty 
as  may  be  required; 

[2]  Attach  a  copy  of  the  invoice  on  which 
the  unpaid  late  payment  interest  was  due; 
and 

[3]  State  that  payment  of  the  principal  has 
been  received,  including  the  date  of  receipt. 

(B)  Demands  must  be  postmarked  on  or 
before  the  40th  day  after  payment  was  made, 
except  that — 

(I)  If  the  postmark  is  illegible  or 
nonexistent,  the  demand  must  have  been 
received  and  annotated  with  the  date  of 
receipt  by  the  designated  payment  office  on 
or  before  the  40th  day  after  payment  was 
made;  or 

[2]  If  the  postmark  is  illegible  or 
nonexistent  and  the  designated  payment 
office  £ails  to  make  the  required  annotation, 
the  demand's  validity  will  be  determined  by 


the  date  the  Contractor  has  placed  on  the 
demand;  provided  such  date  is  no  later  than 
the  40th  day  after  payment  was  made. 

(iiiHA)  The  additional  penalty  shall  be 
equal  to  100  percent  of  any  original  late 
payment  interest  penalty  that  is  due  on  or 
after  January  22,  1990.  except — 

(I)  For  additional  penalties  due  on  or 
before  January  22. 1992,  such  penalties  shall 
not  exceed  $2,500; 

[2]  After  January  22.  1992,  the  additional 
penalty  shall  not  exceed  $5,000; 

[3]  The  additional  penalty  shall  never  be 
less  than  $25;  and 

(4)  No  additional  penalty  is  owed  if  the 
amount  of  the  underlying  interest  penalty  is 
less  than  $1. 

(B)  If  the  interest  penalty  ceases  to  accrue 
in  accordance  with  the  limits  stated  in 
subdivision  (a)(4)(iii)  of  this  clause,  the 
amount  of  the  additional  penalty  shall  be 
calculated  on  the  amount  of  interest  penalty 
that  would  have  accrued  in  the  absence  of 
these  limits,  subject  to  the  overall  limits  on 
the  additional  p»enalty  specified  in 
subdivision  (a)(6)(iii)(A)  of  this  clause. 

(C)  For  determining  the  maximum  and 
minimum  additional  penalties,  the  test  shall 
be  the  interest  penalty  due  on  each  separate 
payment  made  for  each  separate  contract. 
The  maximum  and  minimum  additional 
penalty  shall  not  be  based  upon  individual 
invoices  unless  the  invoices  are  paid 
separately.  Where  payments  are  consolidated 
for  disbursing  purposes,  the  maximum  and 
minimum  additional  penalty  determination 
shall  be  made  separately  for  each  contract 
therein. 

(D)  The  additional  penalty  does  not  apply 
to  payments  regulated  by  other  Government 
regulations  {e.g.,  payments  under  utility 
contracts  subject  to  tarifb  and  regulation). 

(b)  Contract  financing  payments — (1)  Due 
dates  for  recurring  financing  payments.  If 
this  contract  provides  for  contract  financing, 
requests  for  payment  shall  be  submitted  to 
the  designated  billing  office  as  specified  in 
this  contract  or  as  directed  by  the  Contracting 
Officer.  Contract  financing  payments  shall  be 
made  on  the  {insert  day  as  prescribed  by 
Agency  head:  if  not  prescribed,  insert  30th 
day]  day  after  receipt  of  a  proper  contract 
financing  request  by  the  designated  billing 
office.  In  the  event  that  an  audit  or  other 
review  of  a  specific  financing  request  is 
required  to  ensure  compliance  with  the  terms 
and  conditions  of  the  contract,  the  designated 
payment  office  is  not  compelled  to  make 
payment  by  the  due  date  specified. 

(2)  Due  dates  for  other  contract  financing. 
For  advance  payments,  loans,  or  other 
arrangements  that  do  not  involve  recurring 
submissions  of  contract  financing  requests, 
payment  shall  be  made  in  accordance  with 
the  corresfMsnding  contract  terms  or  as 
directed  by  the  Contracting  Officer. 

(3)  Interest  penalty  not  applicable.  Contract 
financing  payments  shall  not  be  assessed  an 
interest  penalty  for  payment  delays. 

(c)  Subcontract  clause  requirements.  The 
Contractor  shall  include  in  each  subcontract 
for  property  or  services  (including  a  material 
supplier)  for  the  purpose  of  performing  this 
contract  the  following: 

(1)  Prompt  payment  for  subcontractors.  A 
payment  clause  that  obligates  the  Contractor 


to  pay  the  subcontractor  for  satisfactory 
performance  under  its  subcontract  not  later 
than  7  days  ftom  receipt  of  [>ayment  out  of 
such  amounts  as  are  paid  to  the  Contractor 
under  this  contract 

(2)  Interest  for  subcontractors.  An  interest 
penalty  clause  that  obligates  the  Contractor  to 
pay  to  the  subcontractor  an  interest  penalty 
for  each  payment  not  made  in  accordance 
with  the  payment  clause — 

(i)  For  the  period  beginning  on  the  day 
after  the  required  payment  date  and  ending 
on  the  date  on  which  payment  of  the  amount 
due  is  made;  and 

(ii)  Computed  at  the  rate  of  interest 
established  by  the  Secretary  of  the  Treasury, 
and  published  in  the  Federal  Regiater.  for 
interest  payments  under  section  12  of  the 
Contract  Disputes  Act  of  1978  (41  U.S.C.  611) 
in  effiect  at  the  time  the  Contractor  accrues 
the  obligation  to  pay  an  interest  penalty. 

(3)  Subconfrortor  clause  flowdown.  A 
clause  requiring  each  subcontractor  to 
include  a  payment  clause  and  an  interest 
penalty  clause  conforming  to  the  standards 
set  forth  in  subparagraphs  (c)(1)  and  (c)(2)  of 
this  clause  in  each  of  its  subcontracts,  and  to 
require  each  of  its  subcontractors  to  include 
such  clauses  in  their  subcontracts  with  each 
lower-tier  subcontractor  or  supplier. 

(d)  Subcontract  clause  interpretation.  The 
clauses  required  by  paragraph  (c)  of  this 
clause  shall  not  be  construed  to  impair  the 
right  of  the  Contractor  or  a  subcontractor  at 
any  tier  to  negotiate,  and  to  include  in  their 
subcontract,  provisions  that — 

(1)  Retainage  permitted.  Permit  the 
Contractor  or  a  subcontractor  to  retain 
(without  cause)  a  specified  percentage  of 
each  progress  payment  otherwise  due  to  a 
subcontractor  for  satisfactory  performance 
under  the  subcontract  without  incurring  any 
obligation  to  pay  a  late  payment  interest 
penalty,  in  accordance  with  terms  and 
conditions  agreed  to  by  the  parties  to  the 
subcontract,  giving  such  recognition  as  the 
parties  deem  appropriate  to  the  ability  of  a 
subcontractor  to  furnish  a  performance  bond, 
and  a  payment  bond; 

(2)  Withholding  permitted.  Permit  the 
Contractor  or  subcontractor  to  make  a 
determination  that  part  or  all  of  the 
subcontractor's  request  for  payment  may  be 
withheld  in  accordance  with  the  subcontract 
agreement;  and 

(3)  Withholding  requirements.  Permit  such 
withholding  without  incurring  any  obligation 
to  pay  a  late  payment  penalty  if — 

(i)  A  notice  conforming  to  the  standards  of 
paragraph  (g)  of  this  clause  previously  has 
been  furnished  to  the  subcontractor,  and 

(ii)  A  copy  of  any  notice  issued  by  a 
Contractor  pursuant  to  subdivision  (d)(3)(i)  of 
this  clause  has  been  furnished  to  the 
Contracting  Officer. 

(e)  Subcontractor  withholding  procedures. 
If  a  Contractor,  after  making  a  request  for 
payment  to  the  Government  but  before 
making  a  payment  to  a  subcontractor  for  the 
subcontractor's  performance  covered  by  the 
payment  request,  discovers  that  all  or  a 
portion  of  the  payment  otherwise  due  such 
subcontractor  is  subject  to  withholding  from 
the  subcontractor  in  accordance  with  the 
subcontract  agreement,  then  the  Contractor 
shall— 


(1)  Subcontractor  notice.  Furnish  to  the 
subcontractor  a  notice  conforming  to  the 
standards  of  paragraph  (g)  of  this  clause  as 
soon  as  practicable  upon  ascertaining  the 
cause  giving  rise  to  a  withholding,  but  prior 
to  the  due  date  for  subcontractor  payment; 

(2)  Contracting  Officer  notice.  Furnish  to 
the  Contracting  Officer,  as  soon  as 
practicable,  a  copy  of  the  notice  furnished  to 
the  subcontractor  punuant  to  subparagraph 
(e)(1)  of  this  clause; 

(3)  Subcontractor  progress  payment 
reduction.  Reduce  the  subcontractor's 
progress  payment  by  an  amount  not  to 
exceed  the  amount  specified  in  the  notice  of 
withholding  furnished  under  subparagraph 
(e)(1)  of  this  clause; 

(4)  Subsequent  subcontractor  payment.  Pay 
the  subcontractor  as  soon  as  practicable  after 
the  correction  of  the  identified  subcontract 
performance  deficiency,  and — 

(i)  Make  such  payment  within — 

(A)  Seven  days  after  correction  of  the 
identified  subcontract  performance 
deficiency  (unless  the  funds  therefor  must  be 
recovered  from  the  Government  because  of  a 
reduction  under  paragraph  (e)(5)(i))  of  this 
clause:  or 

(B)  Seven  days  after  the  Contractor 
recoven  such  funds  from  the  Government;  or 

(ii)  Incur  an  obligation  to  pay  a  late 
payment  interest  penalty  computed  at  the 
rate  of  interest  established  by  the  Secretary 
of  the  Treasury,  and  published  in  the  Federal 
Register,  for  interest  payments  under  section 
12  of  the  ContracU  Disputes  Act  of  1978  (41 
U.S.C.  611)  in  effect  at  the  time  the 
Contractor  accrues  the  obligation  to  pay  an 
interest  penalty; 

(5)  Notice  to  Contracting  Officer.  Notify  the 
Contracting  Officer  upon — 

(i)  Reduction  of  the  amount  of  any 
subsequent  certified  application  for  payment; 
or 

(ii)  Payment  to  the  subcontractor  of  any 
withheld  amounts  of  a  progress  payment, 
specifying — 

(A)  The  amoimts  withheld  under 
subparagraph  (e)(1)  of  this  clause;  and 

(6)  The  dates  that  such  withholding  began 
and  ended;  and 

(6)  Interest  to  Government.  Be  obligated  to 
pay  to  the  Government  an  amount  equal  to 
Interest  on  the  withheld  payments  (computed 
in  the  maimer  provided  in  31  U.S.C. 
3903(c)(1)),  from  the  8th  day  after  receipt  of 
the  withheld  amounts  from  the  Government 
until — 

(i)  The  day  the  identified  subcontractor 
performance  deficiency  is  corrected;  or 

(ii)  The  date  that  any  subsequent  payment 
is  reduced  under  subdivision  (e)(5)(i)  of  this 
clause. 

(f)  Third-party  deficiency  reports — (1) 
Withholding  from  subcontractor.  If  a 
Contractor,  after  making  payment  to  a  first- 
tier  subcontractor,  receives  from  a  supplier  or 
subcontractor  of  the  first-tier  subcontractor 
(hereafter  referred  to  as  a  "second-tier 
subcontractor")  a  written  notice  in 
accordance  with  section  2  of  the  Act  of 
August  24, 1935  (40  U.S.C.  270b,  Miller  Act), 
asserting  a  deficiency  in  such  first-tier 
subcontractor's  performance  under  the 
contract  for  which  the  Contractor  may  be 
ultimately  liable,  and  the  Contractor 


determines  that  all  or  a  portion  of  future 
payments  otherwise  due  such  first-tier 
subcontractor  is  subject  to  withholding  in 
accordance  with  the  subcontract  agreement, 
the  Contractor  may,  without  incurring  an 
obligation  to  pay  an  interest  penalty  under 
subparagraph  (e)(6)  of  this  clause — 

(i)  Furnish  to  the  first-tier  subcontractor  a 
notice  conforming  to  the  standards  of 
paragraph  (g)  of  this  clause  as  soon  as 
practicable  upon  making  such  determination; 
and 

(ii)  Withhold  from  the  first-tier 
subcontractor's  next  available  progress 
payment  or  payments  an  amount  not  to 
exceed  the  amount  specified  in  the  notice  of 
withholding  furnished  under  paragraph 
(f)(l)(i)  of  this  clause. 

(2)  Subsequent  payment  or  interest  charge. 
As  soon  as  practicable,  but  not  later  than  7 
days  after  receipt  of  satisfoctory  written 
notification  that  the  identified  subcontract 
pterformance  deficiency  has  been  corrected, 
the  Contractor  shall — 

(i)  Pay  the  amount  withheld  under 
paragraph  (f)(l)(ii)  of  this  clause  to  such  first- 
tier  subcontractor;  or 

(ii)  Incur  an  obligation  to  pay  a  late 
payment  interest  penalty  to  such  first-tier 
subcontractor  computed  at  the  rate  of  interest 
established  by  the  Secretary  of  the  Treasury, 
and  published  in  the  Federal  Register,  for 
interest  payments  under  section  1 2  of  the 
Contracts  Disputes  Act  of  1978  (41  U.S.C 
611)  in  effect  at  the  time  the  Contractor 
accrues  the  obligation  to  pay  an  interest 
penalty. 

(g)  IVriHen  notice  of  subcontractor 
withholding.  A  written  notice  of  any 
withholding  shall  be  issued  to  a 
subcontractor  (with  a  copy  to  the  Contracting 
Officer  of  any  such  notice  isstied  by  the 
Coqtractor),  specifying — 

(1)  The  amount  to  be  withheld: 

(2)  The  specific  causes  for  the  withholding 
under  the  terms  of  the  subcontract:  and 

(3)  The  remedial  actions  to  be  taken  by  the 
subcontractor  in  order  to  receive  payment  of 
the  amounts  withheld. 

(h)  Subcontractor  payment  entitlement. 
The  Contractor  may  not  request  payment 
frnm  the  Government  of  any  amount 
withheld  or  retained  in  accordance  with 
paragraph  (d)  of  this  clause  until  such  time 
as  the  Contractor  has  determined  and 
certified  to  the  Contracting  Officer  that  the 
subcontractor  is  entitled  to  the  ptayment  of 
such  amount 

(i)  Prime-subcontractor  disputes.  A  dispute 
between  the  Contractor  and  subcontractor 
relating  to  the  amount  or  entitlement  of  a 
subcontractor  to  a  payment  or  a  late  payment 
interest  penalty  under  a  clause  included  in 
the  subcontract  pursuant  to  paragraph  (c)  of 
this  clause  does  not  constitute  a  dispute  to 
which  the  United  States  is  a  party.  'The 
United  States  may  not  be  interpleaded  in  any 
judicial  or  administrative  proceeding 
involving  such  a  dispute. 

(j)  Preservation  of  prime-subcontractor 
ri^ts.  Except  as  provided  in  paragraph  (i)  of 
this  clause,  this  clause  shall  not  limit  or 
impair  any  contractual,  administrative,  or 
judicial  remedies  otherwise  available  to  the 
Contractor  or  a  subcontractor  in  the  event  of 
a  dispute  involving  late  payment  or 
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nonpayment  by  the  Contractor  or  deficient 
subcontract  performance  or  nonperformance 
by  a  subcontractor. 

(k)  Non-recourse  for  prime  contractor 
interest  penalty.  The  Contractor's  obligation 
to  pay  an  interest  penalty  to  a  subcontractor 
pursuant  to  the  clauses  included  in  a 
subcontract  under  paragraph  (c)  of  this  clause 
shall  not  be  construed  to  be  an  obligation  of 
the  United  States  for  such  interest  penalty.  A 
cost-reimbursement  claim  may  not  include 
any  amount  for  reimbursement  of  such 
interest  penalty. 
(End  of  clause) 

[FR  Doc.  97-6319  Filed  3-14-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  33 

[FAC  90-46;  FAR  Case  96-016;  ItMn  XI] 

RIN  9000-nAH38 

Federal  Acquisition  Regulation; 
Attorneys'  Fees  in  QAO  Protests 

AQENaES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Gvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarify  the  effective  date  of  the  $150.00 
hourly  cap  on  attorneys'  fees  imposed 
by  Section  1403(b)(2)  of  the  Federal 
Acquisition  Streamlining  Act  (FASA)  of 
1994  (PubUc  Law  103-355).  The  hourly 
cap  on  attorneys'  fees  appUes  only  to 
those  protests  filed  on  or  after  October 
1,  1995.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866.  dated  September  30. 1993.  This 
is  not  a  major  rule  under  5  U.S.C  804. 
EF^ecnVE  DATE:  May  16,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037.  GS  Building. 
Washington,  DC  20405.  (202)  501-4755. 
Please  cite  FAC  90-46,  FAR  case  96- 
016. 

SUPPLEMENTARY  MFORMATKM: 

A.  Beckgroond 

This  final  rule  amends  FAR  33.104  to 
clarify  that  the  $150.00  hourly  cap  on 


attorneys'  fees  appHes  only  to  those 
protests  filed  on  or  after  the  effective 
date  of  FASA.  Protests  filed  with  the 
General  Accounting  Office  prior  to 
October  1, 1995,  are  not  subject  to  the 
hourly  cap  on  attorneys'  fees. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  However, 
comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601,  et  seq.  (FAC  90-^6,  FAR  case  96- 
016),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  efseg. 

List  of  Subjects  in  48  CFR  Part  33 

Government  procurement. 

Dated:  March  7, 1997. 
Edward  CLosb. 
Director,  Federal  Acquisition  Policy  Division. 

Therefore.  48  CFR  Part  33  is  amended 
as  set  forth  below: 

PART  33— PROTESTS,  DISPUTES, 
AND  APPEALS 

1.  The  authority  citation  for  48  CFR 
Part  33  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  33.104  is  amended  by  ' 
revising  the  introductory  text  of 
paragraph  (h)(3)  to  read  as  follows: 

33.104    ProtMts  to  GAO. 


(h)  •  *  • 

(3)  For  protests  filed  on  or  after 
October  1, 1995,  no  agency  shall  pay  a 
party,  other  than  a  small  business 
concern  within  the  meaning  of  section 
3(a)  of  the  Small  Business  Act  (see 
19.001,  Small  business  concern),  costs 
under  paragraph  (h)(2)  of  this  section— 
•        •        •        •        • 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  44 

[FAC  90-46;  FAR  Case  94-605;  Item  XII] 

RIN  9000-AG75 

Federal  Acquisition  Regulation; 
Contractors'  Purchasing  Systems 
Reviews 

AGENaES:  Departmiant  of  Defense  (IXDD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 


SUMMARY:  The  Qvifian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
revise  the  requirements  relating  to 
Contractors'  Purchasing  Systems 
Reviews  (CPSRs).  This  regulatory  action 
was  not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866,  dated  September  30, 1993. 
This  is  not  a  major  rule  under  5  U.S.C. 
804. 

EFFECTIVE  DATE:  May  16,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAC  90-46,  FAR  case  94- 
605. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

This  final  nde  amends  FAR  section 
44.302,  to  (1)  add  a  requirement  for  the 
cognizant  contract  administration 
agency  to  determine  the  need  for  a  CPSR 
based  on,  but  not  limited  to,  the  past 
performance  of  the  contractor,  and 
volume,  complexity,  and  dollar  value  of 
the  subcontracting  activity,  and  (2) 
delete  the  requirement  for  a  CPSR  to  be 
performed  initially  and  at  least  every  3 
years  thereafter,  for  contractors  over  a 
certain  sales  level.  In  addition,  sections 
44.303  through  44.307  are  amended  to 
conform  to  the  revisions  at  44.302. 

A  proposed  rule  was  published  in  the 
Federal  Register  at  60  FR  66472, 
December  21, 1995.  Three  soiuces 
submitted  pubUc  comments.  The  public 
comments  were  considered  in  the 
development  of  the  final  nde. 


B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  applies  to  only  those  contractors 
whose  sales  (excluding  sales  under 
sealed  bid  procedures  and  sales  of 
commercial  items)  are  expected  to 
exceed  $25  million  during  the 
subsequent  year. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  44 

Government  procurement. 

Dated:  March  7,  1997. 
Edward  C  Loeb 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  44  is  amended 
as  set  forth  below: 

PART  44— SUBCONTRACTING 
POUCiES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  44  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  44.302  is  revised  to  read  as 
follows: 

44.302    Requirements. 

(a)  Determine  the  need  for  a  CPSR 
based  on,  but  not  limited  to,  the  past 
performance  of  the  contractor,  and 
volume,  complexity  and  dollar  value  of 
the  subcontracting  activity.  If  a 
contractor's  sales  to  the  Government 
(excluding  sales  under  sealed  bid 
procedures  and  sales  of  commercial 
items  pursuant  to  part  12)  are  expected 
to  exceed  $25  million  during  the  next 
year,  perform  a  review  to  determine  if 
a  CPSR  is  needed.  Such  sales  include 
those  represented  by  prime  contracts, 
subcontracts  under  Government  prime 
contracts,  and  modifications.  Generally, 
a  CPSR  is  not  performed  for  a  specific 
contract.  The  head  of  the  agency 
responsible  for  contract  administration 
may  raise  or  lower  the  $25  million 
review  level  if  such  action  is  considered 
to  be  in  the  Government's  best  interest. 
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(b)  Once  an  initial  determination  has 
been  made  under  paragraph  (a)  of  this 
section,  at  least  every  3  years  the 
cognizant  contract  administration 
activity  will  determine  whether  a 
purchasing  system  review  is  necessary. 
•If  necessary,  the  cognizant  contract 
administration  activity  will  conduct  a 
purchasing  system  review. 

3.  Section  44.303  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

44.303  Extent  of  review. 

A  CPSR  requires  an  evaluation  of  the 
contractor's  purchasing  system.  This 
evaluation  shall  not  include 
subcontracts  awarded  by  the  contractor 
exclusively  in  support  of  Government 
contracts  awarded  to  the  contractor  that 
used  sealed  bid  procedures  or  that  are 
for  commercial  items  pursuant  to  part 
12.  The  considerations  listed  in  44.202- 
2  for  consent  evaluation  of  particular 
subcontracts  also  shall  be  used  to 
evaluate  the  contractor's  purchasing 
system,  including  the  contractor's 
policies,  procedures,  and  performance 
under  that  system.  Special  attention 
shall  be  given  to — 
***** 

4.  Section  44.304  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

44.304  Surveillance. 

(a)  The  AGO  shall  maintain  a 
sufficient  level  of  surveillance  to  ensure 
that  the  contractor  is  effectively 
managing  its  purchasing  program. 
***** 

5.  Section  44.305-1  is  revised  to  read 
as  follows: 

44.305-1    Responsibilities. 

The  cognizant  AGO  is  responsible  for 
granting,  withholding,  or  withdrawing 
approval  of  a  contractor's  purchasing 
system.  The  AGO  shall — 

(a)  Approve  a  purchasing  system  only 
after  determining  that  the  contractor's 
purchasing  policies  and  practices  are 
efficient  and  provide  adequate 
protection  of  the  Government's 
interests;  and 

(b)  Promptly  notify  the  contractor  in 
vmting  of  the  granting,  withholding,  or 
withdrawal  of  approval. 

6.  Section  44.305-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

44.305-2    Notification. 

(a)  The  notification  granting  system 
approval  shall  include — 

(1)  Identification  of  the  plant  or  plants 
covered  by  the  approval; 

(2)  The  effective  date  of  approval;  and 

(3)  A  statement  that  system 
approval — 

u)  Applies  to  all  Federal  Government 
contracts  at  that  plant  to  the  extent  that 
cross-servicing  arrangements  exist; 


(ii)  Waives  the  contractual 
requirement  for  advance  notification  in 
fixed-price  contracts,  but  not  for  cost- 
reimbursement  contracts; 

(iii)  Waives  the  contractual 
requirement  for  consent  to  subcontracts 
in  fixed-price  contracts  and  for  specified 
subcontracts  in  cost-reimbursement 
contracts  but  not  for  those  subcontracts, 
if  any,  selected  for  special  surveillance 
and  identified  in  the  contract  Schedule; 
and 

(iv)  May  be  withdrawn  at  any  time  at 
the  ACO's  discretion. 
***** 

7.  Sections  44.306  and  44.307  are 
revised  to  read  as  follows: 

44.306  Disclosure  of  approval  status. 

Upon  request,  the  ACO  may  inform  a 
contractor  that  the  purchasing  system  of 
a  proposed  subcontractor  has  been 
approved  or  disapproved,  but  shall 
caution  that  the  Government  will  not 
keep  the  contractor  advised  of  any 
changes  in  the  approval  status.  If  the 
proposed  subcontractor's  purchasing 
system  has  not  been  reviewed,  the 
contractor  shall  be  so  advised. 

44.307  Reports. 

The  ACO  shall  distribute  copies  of 
CPSR  reports;  notifications  granting, 
withholding,  or  withdrawing  system 
approval;  and  Government 
recommendations  for  improvement  of 
an  approved  system,  including  the 
contractor's  response,  to  at  least — 

(a)  The  cognizant  contract  audit 
office; 

(b)  Activities  prescribed  by  the 
cognizant  agency;  and 

(c)  The  contractor  (except  that 
furnishing  copies  of  the  contractor's 
response  is  optional). 

IFR  Doc.  97-6321  Filed  3-14-97;  8:45  am) 
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ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
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48  CFR  Part  52 

[FAC  90-46;  FAR  Case  96-005;  Item  XIIQ 

RIN9000-AH22 

Federal  Acquisition  Regulation; 
Performance-Based  Payments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
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ACnOM:  Final  rule. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
address  title  to  residual  material  and 
certain  liabihty  provisions  concerning 
performance-based  payments.  This 
regulatory  action  was  not  subject  to 
OfBce  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30.  1993.  and  is  not  a 
major  rule  under  5  U.S.C.  804. 
EFFtCIIVE  DATE:  May  16,  1997. 
FOfl  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035.  GS  Building, 
Washington.  DC  20405,  (202)  501^755. 
Please  cite  FAC  90-46,  FAR  case  96- 
005. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  clause  at  52.232-32. 
Performance- Based  Payments,  addresses 
a  method  of  contract  financing,  and  was 
printed  in  Federal  Acquisition  Circular 
90-33,  and  published  in  the  Federal 
Kegistar  at  60  FR  49707,  September  26. 
1995.  Paragraph  (f).  Title,  of  the  clause 
was  intended  to  be  functionally 
equivalent  to  paragraph  (d)  of  FAR 
clause  52.232-16.  Progress  Payments, 
which  addresses  another  type  of 
contract  financing.  However,  the  topics 
of  title  to  residual  material  and  liability 
for  Govemment-fumished  property 
acquired  under  the  contract,  addressed 
in  paragraphs  (d)  (6)  and  (7)  of  the 
Progress  Payments  clause,  were 
inadvertently  omitted  from  the 
Performance- Based  Payments  clause. 
This  rule  amends  FAR  52.232-32  by 
adding  paragraphs  (f)  (6)  and  (7)  to 
address  these  topics. 

A  proposed  rule  was  published  in  the 
Federal  Register  at  61  FR  47798, 
September  10,  1996.  Two  sources 
submitted  public  comments.  All 
comments  were  considered  in 
developing  the  final  rule. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601.  et  seq..  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 


awarded  on  a  competitive  basis,  and. 
therefore,  do  not  use  the  performance- 
based  method  of  contract  fintmcing. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  etseg. 

List  of  Subjects  in  48  CFR  Part  52 

Government  prociuement. 

Dated:  March  7,  1997. 
Edward  C  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore.  48  CFR  Part  52  amended  as 
set  forth  below: 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1.  The  authority  citation  for  48  CFR 
Part  42  continues  to  read  as  follows: 

Anthority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  52.232-32  is  amended  by 
revising  the  clause  date;  redesignating 
the  heading  of  paragraph  (f)(1)  as  the 
heading  of  paragraph  (f),  and  adding 
new  paragraphs  (f)  (6)  and  (7)  to  read  as 
follows: 

52.232-32    Performanca-Based  Payments. 

•  •         *         *         • 

PERFORMANCE-BASED  PAYMENTS  (MAY 
1997) 

•  •  •  •  * 

(f)  Title.  •  *  * 

»         •         •         •         » 

(6)  When  the  Contractor  completes  all  of 
the  obligations  under  this  contract,  including 
liquidation  of  all  performance-based 
payments,  title  shall  vest  in  the  Contractor 
for  all  property  (or  the  proceeds  thereof) 

not — 

(i)  Delivered  to,  and  accepted  by,  the 
Government  under  this  contract;  or 

(ii)  Incorporated  in  supplies  delivered  to, 
and  accepted  by,  the  Government  under  this 
contract  and  to  which  title  is  vested  in  the 
Government  under  this  clause. 

(7)  The  terms  of  this  contract  concerning 
liability  for  Govemment-fumished  property 
shall  not  apply  to  property  to  which  the 
Government  acquired  title  solely  under  this 
clause. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  13  and  52 

[FAC  90-46;  item  XIV] 

Federal  Acquisition  Regulation; 
Technical  Corrections 

AQENOES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Corrections. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
issuing  corrections  to  documents 
previously  published  in  the  Federal 
Register. 

EFFECTIVE  DATE:  May  16,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  FAR 

Secretariat,  Room  4037,  GS  Building. 
Washington,  DC  20405,  (202)  501-^755. 
Please  cite  FAC  90-46.  Technical 
Corrections. 

Corrections 

PART  13— SIMPURED  ACQUISITION 
PROCEDURES 

13.602    [Corrected] 

1.  At  62  FR  266.  January  2,  1997,  in 
the  third  column,  13.602  is  corrected  in 
the  introductory  text  of  paragraph  (a)  by 
removing  from  the  parenthetical 
"section  4202  of  the  Clinger-Cohen  Act" 
and  inserting  "10  U.S.C.  2304  or  41 
U.S.C.  253". 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

2.  At  61  FR  67408,  December  20, 
1996,  in  the  first  column  of  page  67422, 
amendatory  instruction  15  is  corrected 
to  read  as  follows: 

52.219-18    [Amended] 

15.  52.219-18  is  amended  by 
removing  Alternate  11  and  redesignating 
Alternate  ID  as  Alternate  II;  and  by 
revising  the  date  of  the  newly 
designated  Alternate  n  to  read  as 
follows: 

52.219-18    Notification  of  Competition 
Umitad  to  Eligible  8<a)  Concerns. 

A/temate /I  (DEC  1996).  *  •  * 


52.214-5,  52.214-7,  52.214-23,  52.214-32. 
52.214-33.  52.215-«,  52.215-10, 52^15-38, 
52.216-7,  52.216-8,  52.216-9,  52.216-10. 
and  52.216-13    [Corrected] 

3.  At  61  FR  69286.  December  31, 
1996,  remove  the  clause  date  "(FEB 
1997)"  and  insert  "(MAR  1997)"  in  the 
following  sections: 

(a)  On  page  69293,  in  the  middle  and 
third  columns,  sections  52.214-5, 
52.214-7,  52.214-23,  52.214-32,  and 
52.214-33; 

(b)  On  page  69294,  in  the  first  and 
second  columns,  sections  52.215—9, 
52.215-10,  and  52.215-36; 

(c)  On  page  69296,  in  all  three 
colimms,  sections  52.216-7.  52.215-8, 
52.216-9,  52.216-10,  and  52.216-13; 
and 

(d)  On  page  69297,  in  the  first 
column.  Alternate  I. 

Dated:  March  7. 1997. 
Edward  C  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
(PR  Doc.  97-6323  Filed  3-14-97;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compli^ice  Guide 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Small  entity  compliance  guide 
notice. 

SUMMARY:  This  document  is  issued 
imder  the  joint  authority  of  the 
Secretary  of  [Defense,  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration 
as  the  Federal  Acquisition  Regulation 
(FAR)  Council.  This  Small  Entity 

List  of  Rules  in  FAC  90-46 


Compliance  Guide  has  been  prepared  in 
accordance  with  Section  212  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  It  consists  of  a  summary  of  rules 
appearing  in  Federal  Acquisition 
Circular  (FAC)  90-46  which  amend  the 
FAR.  The  rules  marked  with  an  asterisk 
(*)  are  those  for  which  a  regulatory 
fiexibility  analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  604.  Further 
information  regarding  these  rules  may 
be  obtained  by  referring  to  FAC  90-46 
which  precedes  this  notice.  This 
document  may  be  obtained  bom  the 
Internet  at  http://www.gsa.gov/far/ 
SECG. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  FAR  Secretariat,  (202) 
501-4755. 
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Item  I— Gratuities  (FAR  Case  96-300) 

The  interim  rule  published  as  Item  ID 
of  Federal  Acquisition  Circular  (FAC) 
90-40  is  converted  to  a  final  rule 
without  change.  The  rule  amended  FAR 
3.202  and  52.203-3  to  exempt 
solicitations  and  contracts  which  do  not 
exceed  the  simplified  acquisition 
threshold  from  the  prescribed  use  of  the 
"Gratuities"  clause. 

Item  n — Electronic  Contracting  (FAR 
Case  91-104) 

The  interim  rule  published  as  Item  U 
of  FAC  90-29  is  converted  to  a  final  rule 
with  amendments  in  Parts  5, 14, 15,  and 
52.  The  rule  facilitates  the  use  of 
electronic  data  interchange  in 
Government  contracting  and 
complements  the  rule  published  as  Item 
II  of  FAC  90-^0  pertaining  to  the 
Federal  Acquisition  Computer  Network. 


Item  in — Office  of  Federal  Procurement 
Policy  Letter  93-1,  Management 
Oversight  of  Service  Contracting  (FAR 
Case  94-008) 

This  final  rule  amends  FAR  37.000 
and  37.102,  and  adds  a  new  Subpart 
37.5,  to  implement  OFPP  Policy  Letter 
93-1,  Management  Oversight  of  Service 
Contracting.  The  policy  letter  provides 
Govemmentwide  guiding  principles 
which  are  intended  to  improve  the 
acquisition,  management,  and 
administration  of  service  contracts.  This 
rule  also  amends  FAR  9.505-3  and 
35.017-2  to  remove  references  to  OMB 
Circular  A-120,  Guidelines  for  the  Use 
, of  Advisory  and  Assistance  Services, 
which  was  rescinded  by  OMB  on 
November  19, 1993. 


Item  IV — ^Performance  Incentives  for 
Fixed-Price  Contracts  (FAR  Case  93- 
603) 

This  final  rule  amends  FAR  Parts  16 
and  52  to  permit  the  use  of  award-fee 
provisions  as  performance  incentives  in 
fixed-price  contracts. 

Item  V— Federal  Compliance  With 
Right-To-Know  Laws  and  Pollution 
Prevention  Requirements  (FAR  Case 
92-054B) 

This  interim  rule  adds  a  new  FAR 
Subpart  23.10,  and  a  new  clause  at 
52.223-5  to  implement  Executive  Order 
(E.O.)  12856  of  August  3.  1993,  Federal 
Compliance  with  Right-To-Know  Laws 
and  Pollution  Prevention  Requirements. 
The  E.O.  requires  that  a  contract 
performed  on  a  Federal  facility  shall 
provide  that  the  contractor  supply 
information  on  its  use  of  certain 
hazardous  or  toxic  substances  in  the 
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performance  of  the  contract.  This 
information  is  required  to  enable 
Federal  facilities  to  comply  with  the 
reporting  and  emergency  planning 
requirements  of  the  Pollution 
Prevention  Act  of  1990  and  the 
Emergency  Planning  and  Community 
Right-To- Know  Act  of  1986. 

Item  VI — Buy  American  Act — 
Construction  (Grimberg  Decision)  (FAR 
Case  91-119) 

This  final  rule  amends  FAR  Subpart 
25.2  and  the  associated  clauses  at 
52.225-5  and  52.225-15  to  add 
guidance  on  exceptions  to  the  Buy 
American  Act,  both  pre-award  and  post- 
award.  The  rule  adds  two  new 
solicitation  provisions  at  52.225-12  and 
52.225-13  for  use  in  solicitations  for 
construction  in  the  United  States.  These 
solicitation  provisions  set  forth 
procedures  by  which  offerors  may 
request  determinations  regarding  the 
inapplicability  of  the  Buy  American 
Act.  The  rule  also  adds  a  new  section  at 
25.206.  v'hich  provides  guidance 
regarding  instances  of  noncompliance 
with  the  Buy  American  Act. 

Item  Vn— Collection  of  Historically 
Black  Colleges  and  Universities/ 
Minority  Institutioiu  Award  Data  (FAR 
Case  95-306) 

This  final  rule  adds  a  new  FAR 
Subpart  26.3  and  a  new  solicitation 
provision  at  52.226-2  to  implement 
Executive  Order  12928,  which  requires 
agencies  to  provide  periodic  reporting 
on  the  progress  made  in  award  of 
contracts  to  Historically  Black  Colleges 
and  Universities  and  Minority 
Institutions. 


Item  Vm — Allowability  of  Foreign 
Selling  Costs  (FAR  Case  95-021) 

This  final  rule  revises  FAR  31.205- 
38(c)(2)  by  removing  the  ceiling  on 
allowable  foreign  selling  costs.  The  rule 
also  amends  31.205-1.  Public  relations 
and  advertising  costs,  by  deleting 
reference  to  the  ceiling  limitation,  and 
further  revises  31.205-38(c)(2)  by 
deleting  obsolete  language. 

Item  DC — Independent  Research  and 
Development/Bid  and  Proposal  Costs  in 
Cooperative  Agreements  (FAR  Case  95- 
024) 

This  final  rule  amends  the  cost 
principle  at  FAR  31.205-18. 
Indep}endent  research  and  development 
(IR&D)  and  bid  and  proposal  costs,  by 
removing  from  paragraph  (e)  the 
prohibition  against  treatment  of 
contractor  IR&D  contributions  under 
NASA  cooperative  arrangements  as 
allowable  indirect  costs. 

Item  X— Prompt  Payment  (FAR  Case 
91-091) 

This  final  rule  amends  FAR  32.102. 
Subpart  32.9,  and  related  clauses  at 
52.212-4.  52.232-5.  52.232-8.  52.232- 
25.  52.232-26.  and  52.232-27  in  order 
to  implement  changes  made  in  OMB 
Circular  A-125  (Revised),  dated 
December  12.  1989.  to  comply  with  the 
Prompt  Payment  Act  Amendments  of 
1988  (Public  Law  100-496).  The  rule 
also  contains  amendments  to  clarify  and 
simplify  the  FAR  text  and  clauses. 

Item  XI— Attorneys'  Fees  in  GAO 
Protests  (FAR  Case  96-016) 

This  final  rule  amends  FAR  33.104  to 
clarify  that  the  $150  hourly  cap  on 
attorneys'  fees  applies  only  to  those 


protests  filed  on  or  after  October  1, 
1995.  Protests  filed  with  the  General 
Accounting  Office  prior  to  October  1. 
1995,  are  not  subject  to  the  hourly  cap 
on  attorneys'  fees,  in  accordance  with 
Sections  10001  and  10002  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(Public  Law  103-355). 

Item  XII — Contractors'  Purchasing 
Systems  Reviews  (FAR  Case  94-605) 

This  final  rule  amends  FAR  44.302  to 
(1)  add  a  requirement  for  the  cognizant 
contract  administration  agency  to 
determine  the  need  for  a  contractor 
purchasing  system  review  (CPSR)  based 
on,  but  not  limited  to,  the  past 
performance  of  the  contractor  and 
volume,  complexity,  and  dollar  value  of 
the  contractor's  subcontracting  activity; 
and  (2)  delete  the  requirement  for  a 
CPSR  to  be  performed  initially  and  at 
letist  every  3  years  thereafter,  for 
contractors  exceeding  a  certain  sales 
level.  Also,  FAR  sections  44.303 
through  44.307  are  amended  to  conform 
to  amendments  at  44.302. 

Item  Xm — Performance-Based 
Payments  (FAR  Case  96-005) 

This  final  rule  amends  FAR  52.232- 
32.  Performance-Based  Payments,  by 
adding  paragraphs  (0  (6)  and  (7)  to 
address  title  to  residual  material  and 
liability  for  Government-furnished 
property,  for  consistency  with 
paragraphs  (d)  (6)  and  (7)  of  FAR 
52.232-16.  Progress  Payments. 

Dated:  March  7.  1997. 
Edward  C  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
[PR  Doc.  97-6324  Filed  3-14-97;  8:45  am] 
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Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  108 

Certification  of  Screening  Companies; 
Proposed  Ruie 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  108 

[Docket  No.  28852;  Notice  No.  97-3] 

RIN  2120-AG31 

Certification  of  Screening  Companies 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 

SUMMARY:  The  FAA  seeks  public 
comment  on  issues  relating  to  the 
certification  of  screening  companies 
(other  than  air  carriers)  by  the  FAA,  and 
other  enhancements  to  the  screening  by 
air  carriers  of  passengers  and  property 
that  will  be  carried  in  the  cabin  of  an 
aircraft,  and  of  checked  baggage.  This 
advance  notice  responds  to  a 
recommendation  made  by  the  White 
House  Commission  on  Aviation  Safety 
and  Security,  and  to  a  requirement  in 
the  Federal  Aviation  Reauthorization 
Act  of  1996.  It  is  intended  to  improve 
the  screening  of  passengers,  property, 
and  baggage.  After  reviewing  any 
comments  made  in  response  to  this 
advance  notice,  the  FAA  will  issue  a 
notice  of  proposed  rulemaking  with 
specific  regulatory  proposals. 
DATES:  Comments  must  be  received  on 
or  before  May  1.  1997. 
ADDRESSES:  Comments  on  this  notice 
may  be  delivered  or  mailed,  in 
triplicate,  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  E)ocket  (AGC-200), 
Docket  No.  28852,  Room  915G,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments 
submitted  must  be  marked:  "Docket  No. 
28852."  Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-nprm-cmtsfaa. dot.gov. 
Comments  may  be  examined  in  Room 
915G  on  weekdays,  except  Federal 
holidays,  between  8:30  am.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATK5N  CONTACT: 
Fenny  J.  Anderson,  Office  of  Civil 
Aviation  Security  Policy  and  Planning, 
ACP-100.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-5183. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
submit  comments  by  providing  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism. 


or  economic  impact  are  also  invited. 
Substantive  comments  should  be 
accompanied  by  cost  estimates. 
Comments  must  identify  the  regulatory 
docket  or  notice  number  and  be 
submitted  in  triplicate  to  the  Rules 
Docket  address  specified  above. 

Except  as  noted  below,  all  comments 
received,  as  well  as  a  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  on  this 
rulemaking,  will  be  filed  in  the  docket. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date. 

The  Associate  Administrator  for  Civil 
Aviation  Security  has  determined  that 
air  carrier  security  programs  required  by 
part  108  contain  sensitive  security 
information.  As  such,  the  availability  of 
information  pertaining  to  air  carrier 
security  programs  is  governed  by  14 
CFR  part  191  and  14  CFR  108.7(b)  (4) 
and  (5).  Air  carriers  who  wish  to 
comment  on  this  notice  should  be 
cautious  not  to  include  information 
contained  in  the  security  program  in 
their  comments. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaldng.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  28852."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  ANPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  conununications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339),  the 
Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661),  or  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Board  service  (telephone:  202- 
267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register's  webpage  at  http:// 

www.access.gpo.gov/su docs  for 

access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
ANPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  or  by  calling 


(202)  267-9680.  Communications  must 
identify  the  notice  number  or  docket 
number  of  this  ANPRM. 

Persons  interesting  in  being  placed  on 
the  mailing  list  for  future  ANPRMs  or 
NPRMs  should  request  from  the  above 
office  a  copy  of  Advisory  Circular  No. 
11-2 A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  that  describes  the 
application  procedure. 

Background 

Following  the  tragic  crash  of  TWA 
800  on  July  17,  1996,  the  President 
created  the  White  House  Conunission 
on  Aviation  Safety  and  Security  (the 
Commission).  The  Commission  issued 
an  initial  Report  on  September  9,  1996, 
with  20  specific  recommendations  for 
improving  security,  one  of  which  was 
the  development  of  uniform 
performance  standards  for  the  selection, 
training,  certification,  and 
recertification  of  screening  companies 
and  their  employees. 

On  October  9,  1996,  the  President 
signed  the  Federal  Aviation 
Reauthorization  Act  of  1996,  Pub.L. 
104-264  (the  Act).  Section  302  provides: 

The  Administrator  of  the  Federal  Aviation 
Administration  is  directed  to  certify 
companies  providing  security  screening  and 
to  improve  the  training  and  testing  of 
security  screeners  through  development  of 
uniform  performance  standards  for  providing 
security  screening  services. 

The  rulemaking  initiated  by  this 
advance  notice  is  intended  to  provide 
an  initial  response  to  these  mandates.  It 
requests  comments  on  improving  the 
screening  system  and  on  the 
certification  of  screening  companies. 

Rulemaking  Process 

This  ANPRM  does  not  propose 
specific  regulatory  changes.  Rather,  it 
requests  comments  and  suggestions  as 
to  what  regulatory  changes  should  be 
made  to  carry  out  the  Act  and  the 
Commission's  recommendations.  After 
review  of  all  of  the  comments  submitted 
in  response  to  his  ANPRM  the  FAA  will 
issue  a  notice  of  proposed  rulemaking 
(NPRM),  proposing  specific  regulations. 
Interested  persons  will  have  the 
opportunity  to  comment  on  those 
proposed  changes  before  a  final  rule  is 
adopted. 

History  and  Current  Requirements 

Title  49,  United  Stated  Code,  section 
44901.  requires  the  FAA  to  prescribe 
regulations  requiring  air  carriers  to 
screen  all  passengers  and  property  that 
will  be  carried  in  a  cabin  of  an  aircraft 
in  air  transportation  or  intrastate  air 
transportation.  This  screening  must  be 
done  before  the  aircraft  is  boarded, 
using  weapon-detecting  facilities  or 


procedures  used  or  operated  by  an 
employee  or  agent  of  an  air  carrier, 
intrastate  air  carrier,  or  fbreign  air 
carrier. 

Part  108  of  Title  14,  Code  of  Federal 
Regulations,  contains  rules  in  §§  108.9, 
108.17,  and  108.20  for  the  conduct  of 
screening  operations.  These  rules, 
which  are  available  to  the  general 
public,  provide  basic  standards  for  the 
screeners,  equipment,  and  procedures  to 
be  used.  In  addition,  each  air  carrier  that 
is  required  to  conduct  screening  has  a 
non-public  security  program  (issued 
under  §§  108.5  and  108.7)  that  contains 
detailed  requirements  for  screening. 
Essentially  all  approved  air  carrier 
seciuity  programs  are  actually  the  Air 
Carrier  Standard  Security  Program 
(ACSSP).  The  ACSSP  provides  identical 
measures  for  all  air  carriers  to  use  in 
most  situations.  Individual  air  carriers 
may  request  alternate  procedures  in 
specific  situations  to  allow  more 
efficient  operations,  where  the  required 
level  of  security  can  be  maintained. 

There  are  several  means  by  which  an 
air  carrier  may  conduct  screening.  It 
may  use  its  ovm  employees.  It  may 
contract  with  another  company  to 
conduct  the  screening  in  accordance 
with  the  air  carrier's  security  program. 
It  may  contract  with  another  air  carrier 
to  conduct  screening.  In  each  case,  the 
air  carrier  is  required  to  provide 
oversight  to  ensure  that  all  requirements 
are  met.  For  example,  §  108.29  requires 
that  the  air  carrier's  groimd  security 
coordinator  (GSC)  review  security- 
related  functions  and  initiate  corrective 
action  for  noncompliance,  and 
§  108.31(d)  requires  that  the  GSC 
conduct  an  annual  evaluation  of  each 
person  assigned  screening  duties. 

In  addition  to  screening  persons  and 
property  to  be  carried  in  the  cabin  of  an 
aircraft,  §  108.9(a)  requires  air  carriers  to 
prevent  or  deter  the  carriage  of  any 
explosive  or  incendiary  in  checked 
baggage.  The  ACSSP  contains  various 
measures  to  cany  out  this  duty, 
including  screening  of  checked  baggage. 

The  term  "screening  location"  refers 
to  any  site  at  which  the  screening  of 
passengers,  property,  or  baggage  is 
conducted.  A  "screening  checkpoint"  is 
a  type  of  screening  location. 
Specifically,  a  "screening  checkpoint" 
refers  to  a  screening  location  at  which 
the  screening  of  passengers  and 
property  that  will  be  carried  in  the  cabin 
of  an  aircraft  is  conducted.  Another 
example  of  a  specific  type  of  screening 
location  woiUd  be  a  site  at  which  the 
screening  of  checked  baggage  is 
conducted. 

Some  screening  locations  are  used  by 
only  one  air  carrier.  However,  most 
locations  are  used  by  more  than  one  air 


carrier  (often  referred  to  as  "joint-use 
checkpoints"),  resulting  in  more  than 
one  air  carrier  having  the  regulatory 
responsibility  to  oversee  the  operation 
of  die  location.  The  use  of  the  ACSSP 
ensures  that  all  air  carriers  using  the 
location  are  held  to  the  same  standards. 
Foreign  air  carriers  that  operate  in  the 
United  States  are  required  to  have  a 
security  program  and  carry  out  security 
procediues  under  14  CFR  129.25, 
129.26.  and  129.27.  It  is  anticipated  that 
foreign  air  carriers  will  be  subject  to  the 
same  provisions  for  the  use  of 
certificated  screening  companies  as  U.S. 
air  carriers,  and  comment  is  specifically 
invited  on  this. 

General  Discussion  and  Request  for 
Comments 

There  are  a  number  of  issues  that  arise 
in  connection  with  certification  of 
screening  companies.  The  FAA  requests 
comments  and  suggestions  on  all  issues 
related  to  the  certification  of  screening 
companies  and  the  improvement  of 
screening.  The  FAA  will  consider  all 
conunents  and  suggestions.  The 
following  are  issues  of  particular 
interest: 

1.  Oversight  by  Air  Carriers 

There  has  been  no  change  to  the 
requirement  in  49  U.S.C.  44901(a)  that 
screening  of  passengers  and  property 
that  will  be  carried  in  the  cabin  of  an 
aircraft  in  air  transportation  or  intrastate 
air  transportation  be  conducted  by  an 
employee  or  agent  of  an  air  carrier. 
Further,  the  FAA  does  not  anticipate 
any  change  in  the  air  carrier's 
responsibility  for  screening  of  checked 
baggage.  Accordingly,  certificated 
screening  companies  must  be  agents  of 
air  carriers,  and  air  carriers  will  remain 
tdtimately  responsible  for  the  proper 
screening  of  passengers,  property,  and 
baggage.  However,  as  certificate  holders, 
the  screening  companies  will  be 
responsible  for  carrying  out  their 
regulatory  duties  to  properly  screen 
passengers,  property,  and  baggage.  In 
the  case  of  a  failure  to  properly  screen, 
both  regulated  parties,  i.e.,  the  air 
carriers  and  the  certificated  screening 
company,  potentially  bear 
responsibility. 

'This  gives  rise  to  questions  about  how 
air  carriers  should  select  a  screening 
company,  and  then  oversee  the 
operations  of  that  screening  company, 
and  the  extent  to  which  screening 
companies  should  be  held  directly 
responsible  for  the  operation  of 
screening  locations.  The  tact  that 
screening  companies  will  have 
certificates  will  not  relieve  air  carriers  of 
responsibility  for  screening.  These 
questions  are  similar  to  others  that  have 


been  dealt  with  regarding  air  carrier 
oversight  of  contractors  and  employees. 
For  example,  the  FAA  recently  has 
emphasized  to  air  carriers  the  need  for 
stronger  oversight  of  certificated  repair 
stations  performing  maintenance  on 
their  aircraft.  As  another  example,  the 
FAA  ciurenUy  requires  pilots  to  have 
certificates,  yet  under  Title  V  of  the  Act, 
the  air  carrier  must  obtain  extensive 
information  on  pilots  before  they  are 
hired. 

The  FAA  anticipates  that  details  of 
selecting  a  screening  company,  and  then 
overseeing  the  operations  of  that 
screening  company,  will  be  placed  in 
the  security  programs.  However,  the 
FAA  requests  comments  as  to  the 
general  rules  that  should  appear  in  part 
108  regarding  what  guidelines  an  air 
carrier  should  follow  with  respect  to 
selection  and  oversight  of  a  screening 
company.  For  example,  what 
information  should  an  air  carrier  collect 
prior  to  contracting  with  a  screening 
company.  Of  what  should  air  carrier 
oversight  of  a  screening  company 
consist?  Should  it  include  periodic 
inspections?  Training  audits?  Records 
audit?  Screening  siuveillance? 
Unannounced,  anonymous  testing? 
Other  surveillance? 

In  addition  to  substantive  comments 
or  suggestions  relating  to  this  issue,  the 
FAA  requests  estimates  of  the  costs  of 
carrying  out  oversight  responsibilities. 

2.  Joint-Use  Screening  Locations 

The  FAA  is  evaluating  how  best  to 
address  common,  or  joint-use  screening 
locations.  Currently,  joint-use  screening 
locations  are  handled  in  a  number  of 
ways.  Some  locations  have  a  managing 
air  carrier  that  has  accepted 
responsibility  for  administrative 
functions  relating  to  the  location,  and 
for  responsibility  in  the  event  of  certain 
seciuity  violations.  At  other  checkpoints 
the  responsibility  for  these  events  may 
be  spread  among  many  air  carriers. 

Tne  FAA  requests  comments  on  the 
best  method  of  structuring  air  carrier 
selection  of  a  screening  company  for 
joint  use  screening  locations,  and 
oversight  of  that  screening  company's 
activities.  Shoidd  there  be  an  agreement 
between  all  affected  air  carriers?  What 
form  should  this  agreement  take?  How 
should  it  be  docimiented?  How  much 
involvement  should  air  carriers  other 
than  the  managing  air  carrier  have 
regarding  the  day  to  day  and  long-term 
activities  of  the  location? 

3.  Screening  Security  Program 

As  discussed  above,  there  currenUy 
exist  requirements  for  the  screening  of 
passengers,  property,  and  luggage  to  be 
carried  aboard  air  carrier  aircraft,  in  part 
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108  and  in  the  ACSSP.  The  ACSSP 
provides  a  uniform  standard  for 
screening,  which  assists  in  having  a 
coordinated  effort  when  more  than  one 
air  carrier  is  using  the  same  screening 
location.  Further,  the  ACSSP  is  made 
available  only  to  those  persons  with  an 
operational  need  to  know,  not  to  the 
general  public,  in  order  to  avoid 
unauthorized  persons  from  obtaining 
information  that  could  be  used  to 
attempt  to  defeat  the  security  system.  It 
is  evident  that  large  portions  of  the 
requirements  for  screening  by  screening 
companies  must  be  in  a  non-public 
security  program,  just  as  they  are  for  air 
carriars. 

The  FAA  is  considering  establishing 
by  regulation  a  uniform  security 
program  for  use  by  all  air  carriers  and 
screening  companies.  This  screening 
security  program  would  incorporate  the 
screening  standards  currently  provided 
in  the  ACSSP.  This  screening  security 
program  could  be  incorporated  as  part 
of  the  ACSSP  (as  it  is  now)  or  be 
developed  as  a  separate  security 
program  for  screening  companies  In 
this  case,  all  air  carriers  and  certificated 
screening  companies  would  be  subject 
to  the  same  standards  for  conducting 
screening.  Screening  companies  would 
be  made  direcdy  responsible  for 
protecting  the  security  program  from 
access  by  unauthorized  persons,  similar 
to  the  requirement  on  air  carriers  under 
§  108.7(b)  (4)  and  (5).  There  would  be  no 
confusion  as  to  which  air  carrier's 
security  program  a  screening  company 
would  carry  out  at  a  given  location. 

The  FAA  requests  comments  on  this 
approach,  and  requests  suggestions  as  to 
any  other  means  that  might  be  used  to 
ensure  that  uniform  standards  are  used 
to  perform  screening,  and  to  ensure  that 
the  standards  are  protected  from 
unauthorized  use. 

It  has  long  been  recognized  that 
screener  performance  standards  must  be 
measurable.  Although  the  FAA  intends 
to  begin  measuring  screener 
performance  using  the  Threat  Image 
Projection  System  (TIPS),  it  remains 
open  to  suggestions  for  other  methods  of 
evaluating  performance. 

In  addition  to  substantive  comments 
or  suggestions  relating  to  this  issue,  the 
FAA  also  requests  estimates  of  the  costs 
of  implementing  and  carrying  out  a 
uniform  security  program. 

4.  Screener  Training 

The  FAA  has  been  working  on  ways 
to  improve  screener  training,  such  as 
computer-based  instruction.  We 
anticipate  that  the  details  of  most  such 
changes  will,  of  necessity,  be  placed  in 
the  ACSSP  The  FAA  is  also  considering 
a  requirement  to  incorporate  into  each 


security  program  the  specific 
curriculum  to  be  used  to  train  screeners. 
This  would  require  the  approval  of  the 
training  curriculum  by  the  FAA. 

In  addition  to  substantive  comments 
or  suggestions  relating  to  this  issue,  the 
FAA  requests  any  cost  information  that 
would  assist  it  in  evaluating  the  cost 
impact  of  the  commenter's  suggested 
changes  to  training  methods  or 
curriculum. 

5.  Qualifications  and  Operations  of 
Screening  Companies 

The  FAA  is  considering  what 
qualiHcations  companies  should  be 
required  to  demonstrate  before  the  FAA 
issues  a  screening  company  certificate. 
The  FAA  requests  comments  on  what 
should  be  the  minimal  showings  to 
qualify  for  a  screening  company 
certificate. 

Local  and  National  Qualifications 

A  screening  company  may  carry  out 
its  functions  at  many  different  locations 
throughout  the  country.  Each  location 
may  have  different  types  of  equipment 
in  place  to  conduct  screening  and  to 
train  screeners.  The  FAA  requests 
comments  on  whether  screening 
companies  should  be  qualified  on  a 
national  basis,  or  should  companies  be 
required  to  make  specific  showings  of 
qualification  for  each  location? 

Aviation  Screening  Experience 

The  screening  of  passengers,  property, 
and  baggage  at  airports  is  a  unique  task. 
While  theie  are  some  similarities  to 
security  functions  performed  in  other 
settings  (such  as  security  at  s{>orts 
arenas  and  other  public  events),  there 
are  many  differences.  The  FAA  is 
considering  whether  a  screening 
company  should  be  required  to  have 
management  personnel  %vith  specialized 
aviation  experience  or  training,  similar 
to  that  required  for  various  air  carrier 
management  personnel  under  §§119.65 
and  119.67. 

Screening  Equipment 

Under  current  requirements,  the 
equipment  used  for  screening  (such  as 
x-ray  machines  and  metal  detectors) 
must  be  approved  by  or  acceptable  to 
the  FAA.  Further,  the  equipment  must 
be  checked  or  calibrated  on  a  specified 
interval,  and  taken  out  of  service  if  it 
fails  to  f)erform  as  required.  CurrenUy, 
most  equipment  is  owned  by  air 
carriers,  and  that  seems  likely  to  remain 
true  in  the  future.  The  FAA  requesU 
comments  on  the  responsibility  the  air 
carriers  and  the  screening  companies 
each  should  have  for  both  the 
equipment  initially  obtained  to  use  at 
each  location  and  the  periodic  checking 


and  testing  of  the  equipment,  as  well  as 
its  continued  use  after  failure. 

Training  Equipment 

Currently  training  equipment 
generally  is  owned  by  air  carriers,  and  - 
there  may  be  different  training  programs 
in  use  by  different  air  carriers.  However, 
certificated  screening  companies  will  be 
responsible  for  ensuring  that  their 
screeners  are  properly  trained.  This 
raises  the  question  whether  each 
screening  company  should  use  whatever 
program  is  in  place  at  each  airport,  or 
should  be  responsible  for  conducting  its 
own  training  using  its  own  equipment. 
The  use  of  different  training  programs  at 
different  airports  by  the  same  screening 
company  may  be  hard  to  manage,  and 
make  it  difficult  to  determine  to  what 
standard  the  screening  company  must 
comply.  The  FAA  requests  comments 
on  how  training  of  screeners  should  be 
accomplished.  For  example,  should 
training  programs  be  approved  for  each 
site  rather  than  for  the  screening 
company  as  a  whole?  Also,  how  should 
training  for  use  of  new  equipment  be 
addressed? 

In  addition  to  substantive  comments 
or  suggestions  relating  to  this  issue,  the 
FAA  requests  estimates  of  the  costs  of 
meeting  any  of  the  qualifications  or 
operational  requirements  described 
above. 

6.  Screeners 

There  is  a  concern  that  screeners 
should  be  encouraged  to  have  a  stronger 
sense  of  professionalism.  There  are  a 
number  of  potential  ways  to  accomplish 
this. 

It  has  been  suggested  that  it  should  be 
easier  for  screeners  to  switch 
emplojrment  from  one  screening 
company  to  another  (screener  mobility). 
CurrenUy,  when  a  screener  wishes  to 
switch  companies,  or  one  company 
stops  operating  a  screening  location  for 
an  air  carrier  and  is  replaced  by  another 
screening  company,  the  first  company 
does  not  necessarily  transfer  the  training 
records  to  the  new  company.  The 
screeners  then  must  completely 
requalify  for  the  new  company.  The 
FAA  is  considering  whether  there 
should  be  a  means  for  certain  records  to 
be  transferred,  at  the  screener's  request, 
to  ease  the  transition. 

Mobility  of  documentation  also  raises 
issues  in  regard  to  the  accuracy  of  the 
documents,  screener  rights  relating  to 
corrections  to  the  documents,  and 
screening  company  liability  in  the  event 
an  inaccurate  document  is  transferred. 

Another  means  of  encouraging 
professionalism  is  to  provide  a  special 
recognition  of  the  screener's  successful 
completion  of  training. 


The  FAA  requests  comments  on  ways 
that  the  regulations  could  encourage  a 
stronger  sense  of  professionalism  in 
screeners. 

In  addition  to  substantive  comments 
or  suggestions  relating  to  this  issue,  the 
FAA  requests  estimates  of  the  costs  of 
increasing  the  professionalism  of  the 
screener  position  through 
implementation  of  the  measures 
described  above  and  any 
recommendation  made  by  the 
commenter. 

7.  Screening  by  Air  Carriers 

Some  air  carriers  conduct  screening 
with  their  own  employees.  They  may  do 
so  at  joint-use  locations,  and  therefore 
conduct  screening  on  behalf  of  other  air 
carriers.  The  FAA  is  considering 
whether  air  carriers  that  conduct 
screening  should  be  subject  to  the  same 
standards  as  certificated  screening 
companies.  These  standards  would 
include  those  issues  raised  in  this 
document  that  identify  possible 
screening  company  requirements,  such 
as  the  qualification  of  management  and 
screener  training.  They  might  also 
include  oversight  by  other  air  carriers 
for  which  they  screen. 

In  addition  to  substantive  comments 
or  suggestions  relating  to  this  issue,  the 
FAA  requests  estimates  of  the  costs  of 
imposing  the  same  requirements  on  air 
carriers  as  those  that  will  be  imposed 
upon  independent  screening  companies. 

8.  New  Screening  Companies 

There  are  about  70  screening 
companies  (other  than  air  carriers) 
currently  performing  passenger, 
property,  and  baggage  screening  at  U.S. 
airports.  We  assume  other  companies 
wili  be  formed  in  the  future.  These  new 
companies  may  have  no  background  or 
experience  in  aviation  security 
screening.  These  screening  companies 


will  be  required  to  have  a  certificate 
prior  to  beginning  screening.  The  FAA 
invites  coments  on  how  to  ensure  the 
qualifications  of  a  company  that  has  no 
aviation  screening  experience  before  it 
begins  aviation  screening. 

The  FAA  is  considering  whether  there 
should  be  a  period  of  provisional 
certification  for  new  screening 
companies  that  have  not  demonstrated 
an  ability  to  screen  in  the  aviation 
environment.  This  may  include 
additional  measures  and/or  constraints 
upon  such  new  companies  to  ensure 
competence  of  the  screening  company. 
During  this  provisional  period  the  FAA 
and  the  air  carrier  could  provide  more 
monitoring  of  training,  and  more  testing 
and  surveillance  than  would  normally 
be  provided  for  established  companies. 
The  screening  company  might  also  be 
constrained  from  beginning  screening 
activities  at  a  new  screening  location 
unless  advance  approval  is  given  by  the 
FAA.  The  provisional  certificate  could 
be  limited  to  a  specific  period,  after 
which  a  successful  screening  company 
may  apply  for  a  standard  screening 
company  certificate  and  be  exp>ected  to 
meet  only  those  provisions  required  of 
experienced  screening  companies. 

The  FAA  requests  comments  as  to 
what  measures  or  constraints,  if  any, 
should  be  placed  upon  a  new  screening 
company.  If  a  provisional  certificate 
were  to  be  issued,  for  what  period  of 
time  should  it  remian  in  effect?  What 
additional  oversight  requirements,  if 
any,  should  be  placed  upon  an  air 
carrier  contracting  with  a  new  screening 
company? 

In  additon  to  substantive  comments  or 
suggestions  relating  to  this  issue,  the 
FAA  requests  estimates  of  the  costs  of 
provisional  certification  or  other 
possible  constraints  upon  new  screening 
companies. 


9.  Checkpoint  Operational 
Configuration  Deficiencies 

The  FAA  has  observed  that 
difficulties  with  the  performance  of 
screening  at  checkpoints  often  are 
caused  by  a  less  than  optimal  physical 
configuration  of  the  checkpoint.  For 
instance,  a  screener  may  have  problems 
reading  the  x-ray  screen  because  there  is 
a  glare  on  the  screen.  The  FAA  is 
considering  clarifying  the  responsibility 
of  the  air  carriers  and  the  screening 
companies  to  make  sure  that  their 
checkpoints  are  configured  for  effective 
screening.  In  some  cases  an  airport 
operator  would  have  an  interest  in  the 
correction  of  operational  checkpoint 
configuration  deficiencies.  The  FAA 
requests  comments  on  how  best  to 
address  operational  checkpoint 
deficiencies. 

In  addition  to  substantive  comments 
or  suggestions  relating  to  this  issue,  the 
FAA  requests  estimates  of  the  costs  of 
correcting  operational  checkpoint 
deficiencies. 

10.  Foreign  Air  Carriers 

The  FAA  anticipates  that  this  rule 
will  also  apply  to  foreign  air  carriers 
required  to  screen  under  a  security 
program  required  by  14  CFR  part  129. 
The  FAA  requests  comments  on  the 
impact  on  foreign  air  carriers  operating 
in  the  United  States. 

In  addition  to  substantive  comments 
or  suggestions  relating  to  this  issue,  the 
FA  A  requests  estimates  of  the  costs  of 
imposing  the  same  requirements  on 
foreign  air  carriers. 

^Issued  in  Washington,  DC,  on  March  11, 
1997. 

Quinten  T.  Johnson, 
Acting  Director,  Office  of  Civil  Aviation 
Security  Policy  and  Planning. 
[PR  Doc.  97-6531  Filed  3-12-97:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  25 
[Docket  No.  97-04] 
Rm  1557-AB50 

FEDERAL  RESERVE  SYSTEM 

.   12  CFR  Parts  208  and  211 
(Regulations  H  and  K;  Docket  No.  R-0962] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  369 
RIN  3064-AB97 

Prohibition  Against  Use  of  Interstate 
Branches  Prinriarily  for  Deposit 
Production 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency.  Treasury  (OCC);  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board):  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTXM:  Joint  notice  of  proposed 
rulemaking. 

SUKMARY:  The  OCC.  Board,  and  FDIC 
(collectively,  agencies)  propose  to  adopt 
uniform  regulations  to  implement 
section  109  (section  109)  of  the  Riegle- 
Neal  Interstate  Banking  and  Branching 
Efficiency  Act  of  1994  (Interstate  Act). 
As  required  by  section  109,  the 
proposed  rule  would  prohibit  any  bank 
from  establishing  or  acquiring  a  branch 
or  branches  outside  of  its  home  state 
under  the  Interstate  Act  primarily  for 
the  purpose  of  deposit  production,  and 
would  provide  guidelines  for 
determining  whether  such  bank  is 
reasonably  helping  to  meet  the  credit 
needs  of  the  communities  served  by  the 
interstate  branches. 

DATES:  Comments  must  be  received  on 
or  before  May  2.  1997. 

AOOftESSES: 

CXJC:  Comments  should  be  directed  to 
Docket  No.  97-04.  Communications 
Division.  First  Floor.  Office  of  the 
Comptroller  of  the  Currency.  250  E 
Street,  SW.,  Washington.  DC  20219. 
Comments  will  be  available  for 
inspection  and  photocopying  at  that 
address.  In  addition,  comments  may  be 
sent  by  facsimile  transmission  to  FAX 
number  (202)  874-5274.  or  by  electronic 
mail  to 

REGS  COMMENTS«OCCTREAS  GOV. 

Board:  Comments  should  refer  to 
Docket  No.  R-0962.  and  may  be  mailed 
to  WUliam  W.  Wiles,  Secretary,  Board  of 


Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20551. 
Comments  also  may  be  delivered  to  the 
Board's  mail  room  between  8:45  and 
5:15  p.m.  on  weekdays,  and  to  the 
security  control  room  at  all  other  times. 
The  mail  room  and  the  security  control 
room  are  accesflble  horn  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  NW., 
Comments  may  be  inspected  in  Room 
MP-500  of  the  Martin  Building  between 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Board's  Rules  Regarding  Availability 
of  Information. 

FDIC:  Written  comments  should  be 
directed  to  (erry  L.  Langley,  Executive 
Secretary.  Attention:  Room  F-400. 
Federal  Deposit  Insurance  Corporation. 
550  17th  Street  NW..  Washington,  DC 
20429.  Comments  may  be  hand 
delivered  to  Room  F-400.  1776  F  Street 
NW.,  Washington,  DC  20429  on 
business  days  between  8:30  a.m.  and  5 
p.m.  (Fax  number  (202)  898-3838; 
Internet  address:  commentsdfdic.gov). 
Comments  will  be  available  for 
inspection  and  photocopying  in  Room 
7118.  550  17th  Street.  NW.,  Washington, 
DC  20429,  between  9  a.m.  and  4:30  p.m. 
on  business  days. 

FOR  FURTHER  IHFORMATK)N  CONTACT: 

OCC:  Neil  M.  Robinson,  Senior 
Attorney,  or  Kevin  L.  Lee.  Senior 
Attorney,  Community  &  Consumer  Law 
Division  (202)  874-5750;  or  Andrew  T. 
Gutierrez,  Attorney,  Legislative  and 
Regulatory  Activities  Division  (202) 
874-5090. 

Board:  Diane  Koonjy,  Senior 
Attorney.  (202)  452-3274,  Lawranne 
Stewart.  Senior  Attorney,  (202)  452- 
3513.  or.  with  respect  to  foreign  banks. 
Christopher  Clubb.  Senior  Attorney, 
(202)  452-3778,  Legal  Division;  or 
Shawn  McNulty,  Assistant  ENrector, 
(202)  452-3946,  Division  of  Consumer 
and  Community  Affairs. 

FDIC:  Louise  Kotoshirodo,  Review 
Examiner,  Division  of  Consumer  Affairs 
(202)  942-3599:  Doris  L.  Marsh, 
Examination  Specialist,  Division  of 
Supervision  (202)  898-8905;  or  Gladys 
Cruz  Gallagher,  Counsel.  Legal  Division 
(202) 89»-3833. 

SUPP1.EMENTARY  MFORMATION: 

Background 

The  Interstate  Act '  provides 
expanded  authority  for  a  domestic  or 
foreign  bank  to  establish  or  acquire  a 
branch  in  a  state  other  than  the  bank's 
home  state  (host  state).  Section  109 


requires  the  agencies  to  prescribe 
uniform  rules  that  prohibit  the  use  of 
the  authority  under  the  Interstate  Act  to 
engage  in  interstate  branching  primarily 
for  the  purpose  of  deposit  production.^ 
The  agencies  must  also  provide 
guidelines  to  ensure  that  banks  that 
operate  such  branches  are  reasonably 
helping  to  meet  the  credit  needs  of  the 
communities  served  by  the  branches. 
Congress  enacted  section  109  to  ensure 
that  the  new  interstate  branching 
authority  provided  by  the  Interstate  Act 
would  not  result  in  the  taking  of 
deposits  from  a  community  without 
concern  for  the  credit  needs  of  that 
community.  See  H.R.  Rep.  No.  651. 
103d  Cong..  2d  Sess.  62  (1994). 

The  agencies'  proposed  uniform  rules 
apply  to  any  bank  that  establishes  or 
acquires,  directly  or  indirectly,  a  branch 
under  the  authority  of  the  Interstate  Act 
or  amendments  made  by  the  Interstate 
Act.  These  branches  are  referred  to  as 
"covered  interstate  branches."  The 
proposed  rules  provide  that,  beginning 
no  earlier  than  one  year  after  a  bank 
establishes  or  acquires  a  covered 
interstate  branch,  the  appropriate 
agency  will  determine  whether 
reasonably  available  data  exist  that  will 
enable  the  agency  to  perform  a  "loan-tj- 
deposit  ratio  screen." 

"The  loan-to-deposit  ratio  screen 
compares  the  bank's  loan-to-deposit 
ratio  within  the  state  where  the  bank's 
covered  interstate  branch  is  located 
(covered  interstate  branch  loan-to- 
deposit  ratio)  with  the  loan-to-deposit 
ratio  of  banks  whose  home  state  is  that 
state  (host  state  loan-to-deposit  ratio).  If 
the  loan-to  deposit  ratio  screen  indicates 
that  the  bank's  covered  interstate  branch 
loan-to-deposit  ratio  is  at  least  50 
percent  of  the  host  state  loan-to-deposit 
ratio,  no  further  analysis  is  required. 
However,  if  the  appropriate  agency 
determines  that  the  bank's  covered 
interstate  branch  loan-to-deposit  ratio  is 
less  than  50  percent  of  the  host  state 
loan-to-deposit  ratio,  or  determines  that 
reasonably  available  data  do  not  exist 
that  will  permit  the  agency  to  determine 
the  bank's  covered  interstate  branch 


■  Pub.  L  103-32a,  lOa  SUL  2338.  12  VS.C 
183Sa. 


'  Before  th«  Inlontate  Act.  foraign  banks  were 
pmrnittad  to  establish  agencies  and  limited 
branches  outside  their  home  state  under  the 
Inleniational  Banking  Act  (ISA)  (12  U  S.C  3101  et 
seq]  Since  this  authority  was  not  confened  by  the 
Interstate  Act.  or  any  amendment  by  the  Interstate 
Act  to  any  other  provision  of  law.  banks  that  only 
establish  interstate  agencies  and  limited  branche* 
under  the  IBA  are  not  covered  by  section  109. 
Oomestic  banks  may  also  have  branches  located 
outside  a  bank's  home  sute  that  are  not  within  the 
scope  of  section  109  because  they  are  not 
•aiabliahad  or  acquired  pursuant  to  authority  in  the 
latanlata  Act.  For  example,  domestic  banks  may 
have  branches  grandfathered  under  the  McFadden 
Act  (12  use  36)  and  branches  retained  following 
an  intarsUte  relocation  under  12  U.S.C  30. 


loan-to-deposit  ratio,  the  agency  will 
perform  a  "credit  needs  determination." 
Under  the  credit  needs  determination, 
the  appropriate  agency  will  review  the 
loan  portfolio  of  the  bank  and  determine 
whether  the  bank  is  reasonably  helping 
to  meet  the  credit  needs  of  the 
communities  served  by  the  bank  in  the 
host  state.  Consistent  with  section  109. 
the  agencies  will  consider  the  following 
in  m^ing  a  credit  needs  determination: 
(1)  Whether  the  covered  interstate 
branches  were  formerly  part  of  a  failed 
or  failing  depository  institution;  (2) 
whether  the  covered  interstate  branches 
were  acquired  under  circumstances 
where  there  was  a  low  loan-to-deposit 
ratio  because  of  the  nature  of  the 
acquired  institution's  business;  (3) 
whether  the  covered  interstate  branches 
have  a  higl.er  concentration  of 
commercial  or  credit  card  lending,  trust 
services,  or  other  specialized  activities; 

(4)  the  ratings  received  by  the  bank 
under  the  Commimity  Reinvestment  Act 
of  1977  (CRA)(12  U.S.C.  2901  et  seq.); 

(5)  economic  conditions,  including  the 
level  of  loan  demand,  within  the 
communities  served  by  the  covered 
interstate  branches:  and  (6)  the  safe  and 
sound  operation  and  condition  of  the 
bank. 

If  the  appropriate  agency  concludes 
after  taking  these  considerations  into 
account  that  the  bank  is  not  reasonably 
helping  to  meet  the  credit  needs  of  the 
communities  served  by  the  bank  in  the 
host  state:  (1)  The  appropriate  agency 
may  order  that  covered  interstate 
branches  in  the  host  state  be  closed 
unless  the  bank  provides  reasonable 
assurances  to  the  satisfaction  of  the 
appropriate  agency  that  the  bank  has  an 
acceptable  plan  that  will  reasonably 
help  to  meet  the  credit  needs  of  the 
communities  served  by  the  bank  in  the 
host  state;  and  (2)  the  bank  may  not 
open  a  new  covered  interstate  branch  in 
the  host  state  unless  the  bank  provides 
reasonable  assurances  to  the  satisfaction 
of  the  appropriate  agency  that  the  bank 
will  reasonably  help  to  meet  the  credit 
needs  of  the  community  that  the  new 
branch  will  serve. 

Before  exercising  the  authority  to 
order  closure  of  branches,  the  agencies 
will  issue  a  notice  of  intent  to  close 
covered  interstate  branches  to  the  bank 
and  schedule  a  hearing  under  the 
provisions  of  section  8(h)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1818(h)). 

Regulatory  Burden  and  Limitations  on 
Available  Data 

The  language  of  section  109  and  its 
legislative  history  indicate  that  Congress 
intended  that  the  provision  not  impose 
any  additional  regulatory  or  paperwork 


burdens  on  any  institution.  See  H.  Rep. 
No.  651,  103d  Cong..  2nd  Sess.  62 
(1994).  Section  109  directs  the  agencies 
to  calculate  the  covered  interstate 
branch  loan-to-deposit  ratio  from 
available  information,  including  an 
agency's  sampling  of  the  bank's  loan 
files  during  an  examination,  or  such 
data  as  are  otherwise  available.  The 
agencies  are  als<)  required  by  section 
109  to  calculate  the  host  state  loan-to- 
deposit  ratio  as  determinable  from 
relevant  sources. 

As  discussed  in  greater  detail  later, 
data  that  are  currently  required  to  be 
reported  by  banks  have  significant 
limitations  for  purposes  of  making  the 
calculations  described  in  section  109.  In 
addition,  the  agencies'  supervisory 
experience  indicates  that  data  collection 
and  availability  vary  substantially  from 
bank  to  bank.  Although  sampling  during 
an  examination  may  produce  relevant 
data,  the  extent  and  duration  of  an 
examination  to  gather  complete 
information  could  impose  significant 
regulatory  burdens  on  the  bank. 

To  address  these  concerns  in  a 
manner  consistent  with  section  109's 
intent  not  to  impose  additional 
regulatory  burdens  on  banks,  the 
agencies  propose  to  determine  the 
covered  interstate  branch  loan-to- 
deposit  ratio  by  reviewing  the  relevant 
data  reasonably  available  for  each  bank 
covered  by  the  proposed  rule.  These 
data  would  include  deposit  and  loan 
data  that  are  readily  available  and 
provided  by  the  bank,  and  data  already 
required  to  be  reported  by  the  bank  or 
reasonably  available  to  the  agencies 
during  an  examination.  If  these  data  are 
sufficient  to  determine  that  a  bank's 
covered  interstate  branch  loan-to- 
deposit  ratio  is  less  than  50  percent  of 
the  host  state  loan-to-deposit  ratio,  or  if 
reasonably  available  data  are 
insufficient  to  calculate  the  bank's 
covered  interstate  branch  loan-to- 
deposit  ratio,  the  agencies  would  make 
a  credit  needs  determination  for  the 
bank.  During  the  credit  needs 
determination,  the  bank  may  provide 
the  agencies  with  any  relevant 
information,  including  deposit  and  loan 
data. 

The  agencies  believe  that  this 
approadh  will  accomplish  the  purpose 
of  section  109  while  minimizing 
regulatory  burden  on  the  bank  to 
produce  or  to  assist  the  agencies  in 
obtaining  data  to  calculate  the  bank's 
covered  interstate  branch  loan-to- 
deposit  ratio.  In  this  regard,  the  ratios 
required  to  be  calculated  provide  a 
screen  to  identify  when  the  appropriate 
agency  is  required  to  make  a  more 
comprehensive  credit  needs 
determination  under  section  109.  The 


proposed  rule  ensures  that  the  credit 
needs  determination  will  be  made  in  all 
cases  in  which  the  appropriate  agency  is 
unable  to  readily  verify  compliance  by 
means  of  the  section  109  loan-to-deposit 
ratio  screen. 

The  agencies  seek  comment  on  all 
aspects  of  the  proposal,  particularly  data 
availability  issues  as  they  relate  to  the 
required  calculations  of  the  loan-to- 
deposit  ratios  for  banks  with  covered 
interstate  branches  and  the  host  states, 
and  the  agencies'  proposed  resolutions 
of  these  issues.  The  agencies  also  seek 
comment  on  all  other  aspects  of  the 
proposed  rule. 

Available  Deposit  and  Loan  Data 

The  most  relevant  data  for  calculating 
the  ratios  required  under  section  109  are 
data  that  provide  the  geographic 
location  of  the  depositor  or  borrower.  As 
discussed  later,  currently  available  data 
have  significant  limitations  with  respect 
to  depositor  or  borrower  location. 

Deposit  Data 

Domestic  banks  report  deposit  data  to 
the  agencies  primarily  through  three 
submissions:  (1)  The  annual  Summary 
of  Deposits.  (2)  the  quarterly 
Consolidated  Reports  of  Condition  and 
Income  (Call  Reports),  and  (3)  the 
Repwrt  of  Transaction  Accounts.  Other 
Deposits,  and  VauU  Cash  (FR  2900).  The 
Summary  of  Deposits  collects  deposit 
data  on  a  branch-by-branch  basis  and 
can  be  aggregated  by  state  or  other 
geographical  region.  The  data  in  this 
report  reflect  the  location  where 
deposits  are  booked,  however,  and  not 
the  location  of  the  depositor.  Deposits 
may  be  booked  at  centralized  locations 
and  may  include  deposits  bom  sources 
in  other  states.  The  Summary  of 
Deposits  therefore  has  Hmitations  as  a 
source  of  deposit  data  for  calculating 
loan-to-deposit  ratios  in  a  particular 
area  or  state.  The  Call  Report  and  the  FR 
2900  also  provide  deposit  data  that  are 
of  limited  value  in  making  the  necessary 
calculations.  The  data  in  these  reports 
are  collected  for  each  institution  on  a 
Consolidated  basis  and  are  not 
segregated  by  geographic  area. 

The  data  reported  by  foreign  banks 
have  similar  limitations.  The  principal 
source  of  deposit  data  for  U.S.  branches 
of  foreign  banks  is  the  Report  of  Assets 
and  Liabilities  of  United  States 
Branches  and  Agencies  of  a  Foreign 
Bank  (FFIEC  002).  While  this  form 
separately  identifies  U.S.  and  non-U.S. 
depositors,  it  does  not  otherwise 
segregate  depositors  by  location. 
Moreover,  since  foreign  banks  generally 
compete  in  wholesale  deposit  markets, 
the  location  where  deposits  are  booked 
is  likely  to  bear  little  relation  to  the 
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location  of  the  depositors.  Other  sources 
of  deposit  data  for  foreign  banks  are  the 
FDIC's  Summary  of  Deposits  (for 
insured  U.S.  branches  of  foreign  banks. 
which  are  relatively  few  in  number)  and 
the  FR  2900 — Report  of  Transaction 
Accounts.  Other  Deposits,  and  Vault 
Cash  (for  U.S.  branches  of  foreign  banks 
with  consolidated  worldwide  assets  in 
excess  of  $1  billion)  which,  for  the 
reasons  previously  discussed,  are  of 
hmited  use  in  the  loan-to-deposit 
calculations  required  under  section  109. 

Loan  data 

The  quarterly  Call  Reports  provide 
information  about  the  lending  activity  of 
domestic  banks  on  a  consolidated  basis 
and  do  not  require  this  information  to 
be  segregated  by  state  or  branch. 
Moreover,  the  Call  Reports  reflect  only 
those  loans  actually  held  on  the  books 
of  the  bank  as  of  the  end  of  the  reporting 
period,  and  do  not  reflect  loans  that 
have  been  originated  and  sold  or  that 
have  been  booked  through  affiliates. 

Certain  types  of  loans  oy  domestic 
banks  are  required  to  be  reported  under 
the  Home  Mortgage  Disclosure  Act  (12 
U.S.C.  2801  et  seq.)  (HMDA)  and  the 
new  CRA  regulations  promulgated  by 
the  Federal  financial  supervisory 
agencies  (60  FR  22156).  An  institution 
that  is  subject  to  HMDA  reporting 
requirements  must  report  aimually  the 
number  of  home-purchase  and  home- 
improvement  loans  originated  or 
purchased,  and  refinancings  of  both,  by 
geographic  location  of  the  property 
subject  to  the  mortgage.'  Additionally, 
large  institutions  are  required  under  the 
new  CRA  regulations  to  report  the 
following  information  annually  on  loans 
to  small  businesses  and  small  farms, 
aggregated  for  each  census  tract  or  block 
numbering  area:  (1)  Number  and 
amount  of  loans  with  an  original 
amount  of  $100,000  or  less,  more  than 
5100,000  and  less  than  or  equal  to 
$250,000.  and  more  than  $250,000;  and 
(2)  number  and  amount  of  loans  to  small 
businesses  and  small  farms  with  gross 
annual  revenues  of  $1  milhon  or  less 
(using  the  revenues  the  institution 
considered  in  making  the  credit 


'  HMDA  imposes  reporting  requirements  on 
federally  insured  depository  institutions  that  in  any 
year  maike  at  least  one  first-lien  home- purchase  loan 
secured  by  a  one-  to  four-tamily  dwelling,  other 
than  institutions  that  did  not  have  a  home  or  branch 
office  in  an  MSA  or  that  bad  assets  of  S28  million 
or  less  at  the  end  of  the  previous  calendar  year.  The 
reporting  requirements  also  are  imposed  on  certain 
motlgage  lending  subsidiaries  and  affiliates  of 
depository  iiutitutions  and  independent  mortgage 
companies,  unless  the  subsidiary,  affiliate,  or 
independent  company  did  not  have  a  home  or 
branch  office  in  an  MSA  at  the  end  of  the''previous 
calendar  year,  or  bad.  together  with  its  parent. 
assets  of  S28  million  or  less  and  originated  less  than 
100  mortgages  in  the  previous  calendar  year. 


decision).^  While  these  sources  contain 
lending  data  broken  down  by 
geographical  location,  the  limited  nature 
of  the  types  of  loans  reported  and  of  the 
lenders  required  to  report  significantly 
limit  the  usefulness  of  these  data  for 
purposes  of  calculating  the  ratios 
required  under  section  109. 

Loan  data  for  U.S.  branches  of  foreign 
banks  are  also  reported  on  an  aggregate 
basis  in  the  FFIEC  002,  which 
distinguishes  only  between  U.S.  and 
non-U. S.  borrowers  for  some  types  of 
loans.  These  branches  typically  make 
very  few  loans  that  are  subject  to  HMDA 
reporting  requirements. 

The  Section  109  Loan-to-Deposit  Ratio 
Screen 

Covered  Interstate  Branch  Loan-to- 
Deposit  Ratio 

Section  109  indicates  that  in 
calculating  the  covered  interstate  branch 
loan-to-deposit  ratio,  the  agencies 
should  consider  available  information, 
including  information  from  the  agency's 
sampling  of  the  bank's  loan  files  during 
an  examination.  As  discussed  later, 
samphng  loan  files  to  calculate  this 
loan-to-deposit  ratio  could  result  in 
significantly  increased  regulatory 
bilrden. 

Sampling  at  a  particular  branch  could 
produce  unreliable  data  if  a  bank  books 
loans  or  deposits  at  locations  outside 
the  state  where  the  borrowers  or 
depositors  are  located.  In  this  regard, 
many  domestic  and  foreign  institutions 
consolidate  certain  types  of  business  at 
the  main  office  or  other  location.  For 
example,  commercial  loans  and  deposits 
may  be  consolidated  at  a  bank's  main 
office,  while  mortgage  lending  may  be 
booked  at  a  mortgage  lending 
subsidiary.  Although  the  loans  may 
have  been  made  through  a  bank's 
covered  interstate  branch,  they  would 
not  be  booked  at  that  branch.  Sampling 
of  loan  files  also  would  not  provide 
information  on  loans  that  have  been 
sold.  Since  practices  regarding  loan 
sales  differ  from  bank  to  bank,  there 
may  be  large  variations  in  the  loan-to- 
deposit  ratios  for  individual  banks  over 
time  that  do  not  reflect  underlying 
lending  activity.  If  loans  were  booked  at 
the  covered  interstate  branch  closest  to 
the  borrower,  the  agencies  would  have 
to  expand  significantly  the  extent  and 
duration  of  their  current  examinations 
in  order  to  obtain  this  information 


'These  reporting  requirements  do  not  apply  to  a 
bank  that,  as  of  December  31  of  either  of  the  prior 
two  calendar  years,  had  total  assets  of  less  than 
S2S0  million  and  was  independent  or  an  affiliate  of 
a  holding  company  that,  as  of  December  31  of  either 
of  the  prior  two  calendar  years,  had  total  banking 
and  thrift  assets  of  less  than  $1  billion. 


through  sampling  of  loan  files  at  the 
bank's  covered  interstate  branches. 

Under  the  proposed  rule,  the  agencies 
would  take  into  account  all  reasonably 
available  data  relevant  to  calculating  the 
covered  interstate  branch  loan-to- 
deposit  ratio  on  a  case-by-case  basis. 
The  agencies  would  consider  any 
deposit  and  loan  data  that  are  readily 
available  and  provided  by  the  bank,  and 
data  reasonably  available  to  the  agencies 
through  currently  required  reports  and 
the  examination  process.  In  determining 
whether  to  sample  a  bank's  loan  and 
deposit  records,  the  agencies  would 
consider  whether  the  information  would 
accurately  reflect  the  bank's  activities  in 
a  host  state,  and  whether  the 
information  could  be  obtained  without 
imposing  an  undue  regulatory  burden 
on  the  bank.  As  previously  noted,  the 
agencies  would  conduct  a  credit  needs 
determination  in  all  cases  where  the 
agencies  concluded  that  sufficient  data 
were  not  available  without  imposing  an 
additional  regulatory  burden  on  the 
bank  to  calculate  the  covered  interstate 
branch  loan-to-deposit  ratio. 

The  agencies  seek  comment  on  this 
approach  and  alternative  approaches  for 
accomplishing  the  purpose  of  section 
109  without  imfKJsing  regulatory 
burden.  In  particular,  the  agencies  seek 
comment  on  the  availability  of  deposit 
and  lending  data  broken  down  by 
geographical  area,  and  banking  practices 
for  allocating  deposits  and  loans  to 
branches  or  particular  states.  The 
agencies  also  seek  comment  on  the 
regulatory  burden  associated  with 
providing  data,  or  permitting  the 
agencies  to  obtain  data  through 
sampling  in  the  examination  process, 
that  would  be  necessary  to  calculate  a 
bank's  covered  interstate  branch  loan-to- 
deposit  ratio. 

Hosf  State  Loan-to-Deposit  Ratio 

The  agencies  anticipate  that  the  host 
state  loan-to-deposit  ratio  would  be 
calculated  jointly  by  the  agencies  from 
the  data  reported  by  banks  in  the  Call 
Reports  by  dividing  the  total  dollar 
amount  of  outstanding  loans  held  by 
home  state  banks  by  the  total  dollar 
amount  of  deposits  held  by  such  banks. 
The  ratio,  which  would  be  periodically 
updated,  and  the  methodology  used  to 
calculate  the  ratio  would  be  made 
available  to  the  public.  Determining  the 
appropriate  method  of  calculating  a 
ratio  that  accurately  reflects  the  deposit 
taking  and  lending  activities  of  home 
state  banks  raises  several  issues 
discussed  later. 

Data  for  specialized  banks  that  do  not 
engage  in  traditional  deposit  taking  or 
lending  may  distort  the  host  state  loan- 
to-deposit  ratio.  Limited  purpose  banks. 


such  as  credit  card  banks  and  wholesale 
banks,  could  have  very  large  loan 
portfolios,  but  few,  if  any  deposits.  In 
addition,  certain  loan  and  deposit  data 
reported  on  the  Call  Report  relate  to 
international  banking  activities  that  are 
not  attributable  to  any  state.  These  data 
include  loans  to  banks  in  foreign 
countries,  commercial  and  industrial 
loans  to  non-U.S.  addresses,  loans  to 
foreign  governments  and  official 
institutions,  deposits  from  banks  in 
foreign  countries,  and  deposits  from 
foreign  governments  and  official 
institutions.  The  agencies  anticipate  that 
the  host  state  loen-to-deposit  ratio 
would  exclude  data  from  the  types  of 
limited  purpose  banks  and  the 
categories  of  Call  Report  data  discussed 
earlier. 

The  deposit  taking  and  lending 
activities  of  multistate  banks  also  could 
distort  the  host  state  loan-to-deposit 
ratio  of  their  home  states.  Accounting 
for  these  activities,  however,  is  difficult 
because  consolidated  reporting  does  not 
allow  assignment  of  a  multistate  bank's 
loans  and  deposits  to  particular  states. 
Attributing  all  loans  and  deposits  from 
banks  with  operations  in  more  than  one 
state  to  its  home  state  could  materially 
distort  the  host  state  loan-to-deposit 
ratio,  particularly  since  multistate 
banks,  which  are  likely  to  be  large 
institutions,  generally  maintain  higher 
loan-to-deposit  ratios  than  smaller 
institutions.'  On  the  other  hand, 
excluding  multistate  banks  completely 
also  could  distort  the  host  state  loan-to- 
deposit  ratio. 

Multistate  banks  that  have  more  than 
50  percent  of  their  branches  outside 
their  home  state  could  be  excluded  finm 
the  host  state  loan-to-deposit  ratio 
calculation  since  these  institutions 
would  be  more  likely  to  have  more  than 
50  percent  of  their  deposits  and  loans 
originated  outside  the  host  state  under 
consideration.  However,  any 
methodology  that  excludes  multistate 
banks  could  eventually  result  in  a  host 
state  with  few,  if  any,  banks  eligible  for 
calculating  the  host  state  loan-to-deposit 
ratio  as  interstate  branching  becomes 
more  prevalent.  Under  these 
circumstances,  the  agencies  may  need  to 
include  multistate  banks. 

The  agencies  seek  comment  on  the 
approaches  to  resolving  the  issues 
discussed  earlier,  and  on  any 
methodology  that,  using  available  data, 
would  most  accurately  reflect  the 
deposit  taking  and  lending  activities  of 
retail  banks  in  a  host  state.  Commenters 
should  also  consider  the  extent  to  which 


a  methodology  could  calculate  a  host 
state  loan-to-deposit  ratio  that  would  be 
roughly  comparable  to  the  calculation  of 
the  bank's  covered  interstate  branch 
loan-to-deposit  ratio.  In  addition,  the 
agencies  anticipate  that  any 
methodology  used  to  calculate  the  host 
state  loan-to-deposit  ratio  could  be 
adjusted  in  the  future  to  take  into 
account  changes  in  reporting 
requirements  or  additional  sources  of 
relevant  data.  In  this  light,  the  agencies 
have  not  included  the  methodology  for 
calculating  the  host  state  loan-to-deposit 
ratio  in  the  regulation  and  seek 
commeot  on  this  approach. 

Credit  Needs  Determination 

As  discussed  earlier,  the  proposed 
rule  would  require  the  appropriate 
agency  to  review  the  loan  portfolio  of  a 
bank  and  determine  whether  the  bank  is 
reasonably  helping  to  meet  the  credit 
needs  of  the  communities  served  by  the 
bank  in  the  host  state  if  the  bank's 
covered  interstate  branch  loan-to- 
deposit  ratio  is  less  than  50  percent  of 
the  host  state  loan-to-deposit  ratio,  or  if 
reasonably  available  data  are 
insufficient  to  calculate  the  bank's 
covered  interstate  branch  loan-to- 
deposit  ratio. 

In  making  a  credit  needs 
determination,  the  appropriate  agency 
will  consider  all  of  the  factors  specified 
in  section  109,  including  the 
circumstances  under  which  the 
branches  were  acquired,  the  nature  of 
the  branches'  business,  economic 
conditions,  safety  and  soundness 
considerations,  and  the  CRA  rating  of 
the  bank.  The  agencies  also  would 
consider  any  information  provided  by 
the  bank,  including  loan  and  deposit 
data. 

The  agencies  believe  that  it  is 
consistent  with  the  language  and  intent 
of  section  109  to  carefully  weigh  the 
CRA  rating  of  the  bank  in  making  a 
credit  needs  determination  under  the 
factors  enumerated  in  section  109. 
Section  109  specifies  the  bank's  CRA 
rating  as  a  factor  to  be  considered,  and 
most  of  the  other  considerations  listed 
in  section  109  are  taken  into  account 
under  the  new  CRA  regulations  as  part 
of  the  performance  context  used  to  rate 
a  bank's  CRA  performance.* 


'See  Profit  and  Balance  Sheet  DevelopmenU  at 
U.S.  Commercial  Banks  in  1995.  Federal  Reserve 
Bulletin.  June  1996,  table  A.2.  pgs.  496-SOS. 


*The  new  CRA  regulations  permit  the  agencies  to 
evaluate  a  bank's  performance  in  the  context  of  a 
number  of  considerations,  including  the  nature  of 
the  bank's  product  offerings  and  business  strat^y, 
the  lending  opportunities  within  a  bank's 
assessment  aree,  and  any  constraints  on  the  bank 
such  as  the  financial  condition  of  the  bank,  the 
economic  climate  (national,  regional  and  local),  and 
safety  and  soundness  limitations.  See  12  CFR 
25.21(b)  (OCC).  12  CFR  228.21(b)  (Board)  and  12 
CFR  345.21(b)  (FWQ. 


For  a  bank  with  interstate  branches, 
section  110  of  the  Interstate  Act  requires 
separate  written  evaluations  of  the 
institution's  CRA  performance:  as  a 
whole;  in  each  state  in  which  it 
maintains  a  branch;  and  in  any 
multistate  metropolitan  area  in  which  it 
maintains  a  branch  in  two  or  more 
states.  Section  110  also  requires  that  the 
statewide  written  evaluation  of  a 
multistate  bank  must  contain  separate 
discussions  of  the  institution's 
performance  in  any  metropolitan  area  in 
the  state  in  which  it  maintains  a  branch, 
as  well  as  in  the  nonmetropolitan  area 
of  the  state  if  a  branch  is  maintained 
there.  Data  considered  in  evaluating  the 
bank's  CRA  performance  in  a  particular 
state  would  include  information  that 
contains  the  geographical  location  of 
housing-related,  sniall  business  and 
small  farm  loans  that  are  required  to  be  • 
reported  under  HMDA  and  the  new 
CRA  regulations.  Accordingly,  the 
agencies  believe  that  information  bom  a 
CRA  performance  examination  is 
particularly  relevant  in  determining 
compliance  with  section  109  because  it 
directly  evaluates  a  bank's  efforts  to 
assist  in  meeting  the  credit  needs  of  its 
communities. 

The  agencies  would  expect  that  a 
credit  needs  determination  for  a  bank 
with  satisfactory  or  better  ratings  for 
CRA  performance  in  the  host  state 
would  be  favorable.  The  agencies  would 
also  expect  that  a  credit  needs 
determination  for  a  bank  with  less  than 
satisfactory  ratings  for  CRA  performance 
in  the  host  state  would  be  adverse 
unless  mitigated  by  the  other  factors 
enumerated  in  section  109.  If  the  section 
109  review  is  not  performed  in 
connection  with  the  bank's  CRA 
performance  examination,  the  agencies 
would  also  consider  any  available 
information  that  would  indicate  an 
improvement  or  weakening  in  a  bank's 
CRA  performance  since  its  most  recent 
performance  rating. 

Some  entities  that  could  be  subject  to 
section  109,  including  special  purpose 
banks  and  uninsured  branches  of 
foreign  banks,^  are  not  evaluated  for 
CRA  performance  by  the  agencies.  For 
these  institutions,  the  agencies  propose 
to  use  the  new  CRA  regulations  as 
guidelines  in  making  a  credit  needs 


'A  special  purpose  bank  does  not  perform 
commercial  or  retail  banking  services  by  granting 
credit  (o  the  public  in  the  ordinary  course  of 
business,  and  is  not  evaluated  for  CRA  performance 
by  the  agencies.  See  12  CFR  25.11(cX3)  (OOC);  12 
CFR  228  11(c)(3)  (Board);  and  12  CFR  345.11(cK3) 
(FDIC).  An  uninsured  branch  of  a  foreign  bank  also 
is  not  evaluated  for  CRA  performance  unless  it 
results  from  an  acquisition  described  in  section 
5(a)(8)  of  the  IBA  (12  U.S.C.  3103(aM8)).  See  12  CFR 
25.11(c)(2)  (OCC);  12  CFR  228.1  l(cH2)  (Board);  and 
12  CFR  345.11(c)(1)  (FDIC). 


IMI 
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determination.  However,  the  new  CRA 
regulations  would  provide  guidance 
only  for  determining  the  relevance  of  a 
particular  activity  to  the  credit  needs 
determination,  and  would  not  obligate 
the  institution  to  have  a  record  of 
performance  under  the  CRA  or  require 
that  the  bank  pass  any  performance  tests 
in  the  new  CRA  regulations. 

The  agencies  also  intend  to  give 
substantial  weight  to  the  factor  in 
section  109  relating  to  specialized 
activities  in  making  a  credit  needs 
determination  for  institutioiis  not 
evaluated  under  the  CRA.  For  example, 
most  branches  of  foreign  banks  derive 
substantially  all  of  their  deposits  from 
the  wholesale  deposit  markets  that  are 
generally  national  or  international  in 
scope.*  The  agencies  believe  that  this 
approach  is  consistent  with  section 
T09's  overall  purpose  of  preventing 
banks  from  using  the  Interstate  Act  to 
establish  branches  primarily  to  gather 
deposits  in  their  host  state  without 
engaging  in  activities  designed  to 
reasonably  help  meet  the  credit  needs  of 
the  communities  served  by  the  bank  in 
the  host  state. 

Before  a  bank  could  be  sanctioned 
under  section  109,  the  appropriate 
agency  would  be  required  to 
demonstrate  that  the  bank  failed  to 
comply  with  the  section  109  loan-to- 
deposit  ratio  screen  as  well  as  failed  to 
reasonably  help  in  meeting  the  credit 
needs  of  the  communities  served  by  the 
bank  in  the  host  state.  Accordingly,  the 
proposed  rule  would  require  the 
agencies  to  determine  a  bank's 
compliance  with  the  section  109  loan- 
to-deposit  ratio  screen,  even  if  the 
agencies  previously  determined  that  the 
data  are  not  reasonably  available. 

The  agencies  seek  comment  on  the 
proposed  approach  for  making  credit 
needs  determinations,  particularly  the 
proposal  to  make  credit  needs 
determinations  when  data  are 
insufHcient  to  calculate  the  covered 
interstate  branch  loan-to-deposit  ratio, 
and  alternative  approaches  for 
accomplishing  the  purpose  of  section 


*  U.S.  branches  of  fomgn  banks  generally  accept 
only  uninsured  wholesale  deposits.  In  1991.  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  amended  the  IBA  to  prohibit  U.S. 
branches  of  foreign  banks  from  talung  deposits  in 
amounts  of  less  than  SKM.OOO,  other  than  through 
the  relatively  few  branches  that  were  already 
insured  by  the  FDIC  in  1991    12  US  C  3104(d). 
Congress  reaffirmed  this  prohibition  in  the 
Interstate  Act.  directing  the  CX:C  and  the  FDIC  to 
revise  their  regulations  to  reduce  further  the 
opportunities  for  retail  deposit-taking  available  to 
these  brancties.  See  section  107fb)  of  the  Interstate 
Act.  As  a  result,  interstate  branches  of  foreign  banks 
established  under  the  Interstate  Act  cannot  take 
retail  deposits  or  draw  a  significant  level  of  deposits 
brun  the  community,  retail-oriented  deposit 
markets  where  the  branches  are  located. 


109  without  imposing  regulatory 
burden.  The  agencies  also  solicit 
comments  on  whether  the  agencies 
should  carefully  weigh  the  extent  to 
which  banks  receive  deposits  from  the 
host  state  if  they  are  evaluated  by  the 
agencies  under  the  CRA  but  engage  in 
specialized  activities. 

Timing  of  Review  and  Agency 
Consultation 

The  agencies  anticipate  that  they  will 
conduct  a  review  under  section  109  for 
all  banks  evaluated  for  CRA 
performance  when  the  agencies  initially 
rate  the  CRA  performance  of  an 
interstate  bank  in  a  particular  state  as 
required  by  section  110  of  the  Interstate 
Act.  Subsequent  reviews,  and  reviews  of 
banks  not  subject  to  CRA  evaluations, 
would  be  conducted  as  deemed 
appropriate  by  the  agencies.  The 
agencies  also  intend  to  coordinate  and 
considt  in  applying  section  109  to  banks 
that  are  subject  to  regulation  by  more 
than  one  agency.  The  agencies  seek 
comment  on  these  proposals  for 
conducting  section  109  reviews. 

Regulatory  Flexibility  Act  Analysis 

Consistent  with  the  requirement  in 
section  109  that  the  agencies  use  only 
available  information  to  conduct  the 
relevant  analyses,  the  proposed  rule 
does  not  impose  any  burden  on  banks 
beyond  what  is  required  by  statute. 
Thus,  the  agencies  reasonably  believe 
that  the  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
However,  in  light  of  the  issues 
discussed  previously  in  the  preamble  to 
the  proposed  rule  relating  to  data 
availability,  the  agencies  seek  the  views 
of  interested  parties  on  whether  they 
believe  that  the  proposed  rule  would 
have  a  significant  impact  on  a 
substantial  number  of  small  business 
entities  in  accord  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
The  agencies  note  that  the  proposal 
affects  only  banks  that  have  branches  in 
more  than  one  state,  which  are  likely  to 
be  primarily  larger  banks.  Consistent 
with  Congressional  intent,  the  proposal 
would  not  require  any  additional 
paperwork  or  regulatory  reporting.  As 
discussed  earlier,  however,  the  agencies 
are  concerned  that  the  proposal  would 
create  additional  regulatory  burden  for 
some  institutions  with  covered 
interstate  branches,  as  some  institutions 
may  be  subject  to  more  extensive 
examinations  or  requests  for 
information  necessary  to  obtain  the  data 
required  under  the  proposed  rule.  In 
practice,  institutions  subject  to  the  rule 
may  need  to  provide  additional  data  to 
examiners  to  avoid  prolonged 


examinations.  The  agencies  have 
requested  comment  on  alternatives  for 
reducing  regulatory  burden  under  the 
proposed  rule. 

Paperwork  Reduction  Act 

The  agencies  have  determined  that 
this  proposal  would  not  increase  the 
regulatory  paperwork  burden  of  banking 
organizations  pursuant  to  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

OCC  Executive  Order  1 2866 
Determination 

The  Office  of  Management  and  Budget 
has  concurred  with  the  OCC's 
determination  that  this  proposal  is  not 
a  significant  regulatory  action  luider 
Executive  Order  12866. 

OCC  Unfunded  Mandates  Reform  Act  of 
1995  Determination 

The  OCC  has  determined  that  this 
proposal  would  not  result  in 
expenditvues  by  State,  local,  and  tribal 
governments,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Accordingly,  a  budgetary  impact 
statement  is  not  required  under  section 
202  of  the  Unfunded  Mandates  Reform 
Act  of  1995. 

List  of  Subjects 

12  CFR  Part  25 

Community  development.  Credit, 
Investments,  National  baides,  Reporting 
and  recordkeeping  requirements. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking,  Confidential  business 
information,  Crime,  Currency,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements. 
Securities. 

12  CFR  Part  211 

Exports,  Federal  Reserve  System, 
Foreign  banking.  Holding  companies. 
Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  369 

Banks,  banking.  Community 
development. 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  CHAPTER  I 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Office  of  the  Comptroller 
of  the  Currency  proposes  to  amend  part 
25  of  chapter  I  of  tide  12  of  the  Code 
of  Federal  Regulations  as  follows: 


PART  25-COMMUNITY 
REINVESTMENT  ACT  REGULATIONS 

1.  The  authority  citation  for  part  25  is 
revised  to  read  as  follows: 

Authority:  t2  U.S.C.  21,  22,  26.  27,  30,  36, 
938.  161,  215.  215a.  481.  1814.  1816,  1828(c). 
1835a.  2901  through  2907.  and  3101  through 
3111. 

2.  Part  25  is  amended  by  adding  a 
new  subpart  E  to  read  as  follows: 

Subpart  E— Prohibition  Against  Use  of 
Interstate  Branches  Primarily  for 
Deposit  Production 

25.61  Authority,  purpose,  and  scope. 

25.62  De6nitions. 

25.63  Loan-to-deposit  ratio  screen. 

25.64  Credit  needs  determination. 

25.65  Sanctions. 

Subpart  E— Prohibition  Against  Use  of 
Interstate  Branches  Primarily  for 
Deposit  Production 

§  25.61    Autliority,  purpose,  and  scope. 

(a)  Authority.  The  authority  for  this 
part  is  12  U.S.C.  21,  22,  26,  27,  30,  36, 
93a,  161,  215,  215a,  481, 1814, 1816, 
1828(c).  1835a,  2901  through  2907,  and 
3101  through  3111. 

(b)  Purpose.  The  purpose  of  this 
section  is  to  implement  section  109  (12 
U.S.C.  1835a)  of  the  Riegle-Neal 
Interstate  Banking  and  Branching 
Efficiency  Act  of  1994  (Pub.  L.  103-328. 
108  Stat.  2338)  (Interstate  Act). 

(c)  Scope.  (1)  This  subpart  applies  to 
any  national  bank  that  has  operated  a 
covered  interstate  branch  for  a  period  of 
at  least  one  year,  and  any  foreign  bank 
that  has  operated  a  covered  interstate 
branch  that  is  a  Federal  branch  for  a 
period  of  at  least  one  year. 

(2)  This  subpart  describes  the 
requirements  imposed  under  12  U.S.C. 
1835a,  which  prohibits  a  bank  from 
using  any  authority  to  engage  in 
interstate  branching  piu^uant  to  the 
Interstate  Act,  or  any  amendment  made 
by  the  Interstate  Act  to  any  other 
provision  of  law,  primarily  for  the 
purpose  of  deposit  production. 

S2S.62    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

(a)  Bank  means,  uidess  the  context 
indicates  otherwise: 

(1)  A  national  bank;  and 

(2)  A  foreign  bank  as  that  term  is 
defined  in  12  U.S.C.  3101(7)  and  12  CFR 
28.11(j). 

(b)  Covered  interstate  brxuich  means 
any  branch  of  a  national  bank  and  any 
Federal  branch  of  a  foreign  bank,  that: 

(1)  Is  established  or  acquired  outside 
the  bank's  home  state  under  the 


interstate  branching  authority  granted 
by  the  Interstate  Act,  or  any  amendment 
made  by  the  Interstate  Act  to  any  other 
provision  of  law;  or  ^ 

(2)  Could  not  have  been  established  or 
acquired  outside  of  the  bank's  home 
state  but  for  the  establishment  or 
acquisition  of  a  branch  described  in 
paragraph  (b)(1)  of  this  section. 

(c)  Covered  interstate  bmnch  loan-to- 
deposit  ratio  means  the  ratio  of  a  bank's 
lo€uis  to  its  deposits  in  a  state  in  which 
the  bank  has  a  covered  interstate 
branch,  as  determined  by  the  OCC. 

(d)  Federal  bmnch  means  federal 
branch  as  that  term  is  defined  in  12 
U.S.C.  3101(7)  and  12  CFR  28.11(1). 

(e)  Home  state  means: 

(1)  With  respect  to  a  state  bank,  the 
state  that  chartered  the  bank; 

(2)  With  respect  to  a  national  bank, 
the  state  in  which  the  main  office  of  the 
bank  is  located;  and 

(3)  With  respect  to  a  foreign  bank,  the 
home  state  of  the  foreign  bank  as 
determined  in  accordance  with  12 
U.S.C.  3103(c)  and  12  CFR  28.11(o). 

(f)  Host  state  means  a  state  in  which 
a  bank  establishes  or  acquires  a  covered 
interstate  branch. 

(g)  Host  state  loan-to-deposit  ratio 
means,  with  respect  to  a  particular  host 
state,  the  ratio  of  total  loans  in  the  host 
state  relative  to  total  deposits  from  the 
host  state  for  all  banks  (including  all 
institutions  covered  under  the 
definition  of  "bank"  in  12  U.S.C. 
1813(a)(1))  diat  have  that  state  as  their 
home  state,  as  updated  periodically  and 
made  available  to  the  public. 

(h)  State  means  state  as  that  term  is 
defined  in  12  U.S.C.  1813(a)(3). 

§  25.63    Loen-to-deposH  ratio  scraen. 

(a)  Application  of  screen.  Beginning 
no  earlier  than  one  year  after  a  bank 
establishes  or  acquires  a  covered 
interstate  branch,  the  OCC  will  consider 
whether  the  bank's  covered  interstate 
branch  loan-to-deposit  ratio  is  less  than 
50  percent  of  the  relevant  host  state 
loan-to-deposit  ratio. 

(b)  ResiUts  of  screen.  (1)  If  the  OCC 
determines  that  the  bank's  covered 
interstate  branch  loan-to-deposit  ratio  is 
50  percent  or  more  of  the  host  state 
loan-to-deposit  ratio,  no  further 
consideration  under  this  subpart  is 
required. 

(2)  If  the  OCC  determines  that  the 
bank's  covered  interstate  branch  loan-to- 
deposit  ratio  is  less  than  50  percent  of 
the  host  state  loan-to-deposit  ratio,  or  if 
reasonably  available  data  are 
insufficient  to  calculate  the  bank's 
covered  interstate  branch  loan-to- 
deposit  ratio,  the  OCC  will  make  a 
credit  needs  determination  for  the  bank 
as  provided  in  §  25.64. 


i  2S.64    Credit  needs  determination. 

(a)  In  general.  The  OCC  will  review 
the  loan  portfolio  of  the  bank  and 
determine  whether  the  bank  is 
reasonably  helping  to  meet  the  credit 
needs  of  the  communities  served  by  the 
bank  in  the  host  state. 

(b)  Guidelines.  The  OCC  will  use  the 
following  considerations  as  guidelines 
when  making  the  determination 
pursuant  to  paragraph  (a)  of  this  section: 

(1)  Whether  covered  interstate 
branches  were  formerly  part  of  a  failed 
or  failing  depository  institution; 

(2)  Whether  covered  interstate 
branches  were  acquired  under 
circumstances  where  there  was  a  low 
loan-to-deposit  ratio  because  of  the 
nature  of  the  acquired  institution's 
business  or  loan  portfolio; 

(3)  Whether  covered  interstate 
branches  have  a  high  concentration  of 
commercial  or  credit  card  lending,  trust 
services,  or  other  specialized  activities, 
including  the  extent  to  which  the 
covered  interstate  branches  accept 
deposits  in  the  host  state; 

14)  The  CRA  ratings  received  by  the 
bank,  if  any.  and  if  the  credit  needs 
determination  is  not  made  concurrently 
with  a  CRA  evaluation,  available 
information  that  would  indicate  an 
improvement  or  weakening  in  the 
bank's  CRA  performance  since  its  most 
recent  CRA  evaluation; 

(5)  Economic  conditions,  including 
the  level  of  loan  demand,  within  the 
communities  served  by  the  covered 
interstate  branches; 

(6)  The  safe  and  sound  operation  and 
condition  of  the  bank;  and 

(7)  The  OCC's  Community 
Reinvestment  Act  Regulations  (subparts 
A  through  D  of  this  part)  and 
interpretations  of  those  regulations. 

f  25.65    Sanctions. 

(a)  In  general.  If  the  OCC  determines 
that  a  bank  is  not  reasonably  helping  to 
meet  the  credit  needs  of  the 
communities  served  by  the  bank  in  the 
host  state,  and  that  the  bank's  covered 
interstate  branch  loan-to-deposit  ratio  is 
less  than  50  percent  of  the  host  state 
loan-to-deposit  ratio,  the  OCC: 

(1)  May  order  that  a  bank's  covered 
interstate  branch  or  branches  be  closed 
unless  the  bank  provides  reasonable 
assurances  to  the  satisfaction  of  the  OCC 
that  the  bank  has  an  acceptable  plan 
under  which  the  bank  will  reasonably 
help  to  meet  the  credit  needs  of  the 
communities  served  by  the  bank  in  the 
host  state;  and 

(2)  Will  not  permit  the  bank  to  open 

a  new  interstate  branch  in  the  host  state 
that  would  be  considered  to  be  a 
covered  interstate  branch  under 
§  25.62(b)  unless  the  bank  provides 
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reasonable  assurances  to  the  satisfaction 
of  the  OCC  that  the  bank  will  reasonably 
help  to  meet  the  credit  needs  of  the 
community  that  the  new  interstate 
branch  will  serve. 

(b)  Notice  prior  to  closure  of  covered 
interstate  branches.  Before  exercising 
the  OCXD's  authority  to  order  the  bank  to 
close  a  covered  interstate  branch  or 
branches,  the  OCC  will  issue  to  the  bank 
notice  of  the  OCC's  intent  to  order  the 
closure  and  will  schedule  a  hearing 
within  60  days  of  issuing  the  notice. 

(c)  Hearing.  A  hearing  scheduled 
under  paragraph  (b)  of  this  section  will 
be  conducted  under  the  provisions  of  12 
U.S.C.  1818(h)  and  12  CFR  part  19. 

Dated:  March  11.  1997. 
Engaoe  A.  Ladwig, 
Comptroller  of  the  Currency. 

Federal  Reserve  System 

12  CFR  CHAPTER  li 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  of  Governors  of  the 
Federal  Reserve  System  proposes  to 
amend  parts  208  and  211  of  chapter  n 
of  title  12  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  24.  248(a).  248(c). 
321-338a.  371d.  461.  481-486.  601.  611. 
1814.  1820(d)(9).  1823(i).  1828(o),  18310. 
1831p-l.  1835a.  3105.  3310.  3331-3351,  and 
3906-3909;  15  U.S.C  78b,  781(b),  781(g), 
781(i).  78o-4(c)(5).  78q.  78q-l.  and  78w;  31 
use  5318. 

2.  A  new  §  208.28  is  added  to  subpart 
A  to  read  as  follows: 

§208.28    Protiibition  against  us*  Of 
interstats  bfanchas  primarily  for  daposH 
production. 

(a)  Purpose  and  scope — (1)  Purpose. 
The  purpose  of  this  section  is  to 
implement  section  109  (12  U.S.C. 
1835a)  of  the  Riegle-Neal  Interstate 
Banking  and  Branching  Efficiency  Act 
of  1994  (Pub.  L.  103-328. 108  Stat. 
2338)  (Interstate  Act). 

(2)  Scope,  (i)  This  section  applies  to 
any  State  member  bank  that  has 
operated  a  covered  interstate  branch  for 
a  period  of  at  least  one  year,  and  any 
foreign  bank  that  has  operated  a  covered 
interstate  branch  licensed  by  a  State  for 
a  period  of  at  least  one  year. 

(ii)  This  section  describes  the 
requirements  imposed  under  12  U.S.C. 
1835a,  which  prohibits  a  bank  firom 


using  any  authority  to  engage  in 
interstate  branching  pursuant  to  the 
Interstate  Act,  or  any  amendment  made 
by  the  Interstate  Act  to  any  other 
provision  of  law,  primarily  for  the 
purpose  of  deposit  production. 

(b)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

(1)  Bank  means,  unless  the  context 
indicates  otherwise: 

(i)  A  State  member  bank  as  that  tenn 
is  defined  in  12  U.S.C.  1813(d)(2);  and 

(ii)  A  foreign  bank  as  that  term  is 
defined  in  12  U.S.C.  3101  (7)  and  12 
CFR  211.21. 

(2)  Covered  interstate  branch  means 
any  branch  of  a  State  member  bank  and 
any  branch  of  a  foreign  bank  licensed  by 
a  State,  that: 

(i)  Is  established  or  acquired  outside 
the  bank's  home  state  under  the 
interstate  branching  authority  granted 
by  the  Interstate  Act,  or  any  amendment 
made  by  the  Interstate  Act  to  any  other 
provision  of  law;  or 

(ii)  Could  not  have  beed  established 
or  acquired  outside  of  the  bank's  home 
state  but  for  t^e  establishment  or 
acquisition  of  a  branch  described  in 
paragraph  (b)(2)(i)  of  this  section. 

(3)  Home  state  means: 

(i)  With  respect  to  a  state  bank,  the 
state  that  chartered  the  bank; 

(ii)  With  respect  to  a  national  bank, 
the  state  in  which  the  main  office  of  the 
bank  is  located;  and 

(iii)  With  respect  to  a  foreign  bank, 
the  home  state  of  the  foreign  bank  as 
determined  in  accordance  with  1 2 
U.S.C.  3103(c)  and  12  CFR  211.22. 

(4)  Host  state  means  a  state  in  which 
a  bank  establishes  or  acquires  a  covered 
interstate  branch. 

(5)  Host  state  loan-to-deposit  ratio 
means,  with  respect  to  a  particular  host 
state,  the  ratio  of  total  loans  in  the  host 
state  relative  to  total  deposits  bom  the 
host  state  for  all  banks  (including  all 
institutions  covered  under  the 
definition  of  "bank"  in  12  U.S.C. 
1813(a)(1))  that  have  that  state  as  their 
home  state,  as  updated  periodically  and 
made  available  to  the  public. 

(6)  Covered  interstate  branch  loan-to- 
deposit  ratio  means  the  ratio  of  a  bank's 
loans  to  its  deposits  in  a  state  in  which 
the  bank  has  a  covered  interstate 
branch,  as  determined  by  the  Board. 

(7)  State  means  state  as  that  term  is 
defined  in  12  U.S.C.  1813(a)(3). 

(c)  Loan-to-deposit  ratio  screen — (1) 
Application  of  screen.  Beginning  no 
earlier  than  one  year  after  a  bank 
establishes  or  acquires  a  covered 
interstate  branch,  the  Board  will 
consider  whether  the  bank's  covered 
interstate  branch  loan-to-deposit  ratio  is 
less  than  50  percent  of  the  relevant  host 
state  loan-to-deposit  ratio. 


(2)  Results  of  screen,  (i)  If  the  Board 
determines  that  the  bank's  covered 
interstate  branch  loan-to-deposit  ratio  is 
50  percent  or  more  of  the  host  state 
loan-to-deposit  ratio,  no  further 
consideration  under  this  section  is 
required. 

(ii)  If  the  Board  determines  that  the 
bank's  covered  interstate  branch  loan-to- 
deposit  ratio  is  less  than  50  percent  of 
the  host  state  loan-to-deposit  ratio,  or  if 
reasonably  available  data  are 
insufficient  to  calculate  the  bank's 
covered  interstate  branch  loan-to- 
deposit  ratio,  the  Board  will  make  a 
credit  needs  determination  for  the  bank 
as  provided  in  paragraph  (d)  of  this 
section. 

(d)  Credit  needs  determination — (1)  In 
general.  The  Board  will  review  the  loan 
portfolio  of  the  bank  and  determine 
whether  the  bank  is  reasonably  helping 
to  meet  the  credit  needs  of  the 
communities  served  by  the  bank  in  the 
host  state. 

(2)  Guidelines.  The  Board  will  use  the 
following  considerations  as  guidelines 
when  making  the  determination 
pursuant  to  paragraph  (a)  of  this  section: 

(i)  Whether  covered  interstate 
branches  were  formerly  part  of  a  failed 
or  failing  depository  institution; 

(ii)  Whether  covered  interstate 
branches  were  acquired  under 
circumstances  where  there  was  a  low 
loan-to-deposit  ratio  because  of  the 
nature  of  the  acquired  institution's 
business  or  lotm  portfolio; 

(iii)  Whether  covered  interstate 
branches  have  a  high  concentration  of 
commercial  or  credit  card  lending,  trust 
services,  or  other  specialized  activities, 
including  the  extent  to  which  the 
covered  interstate  branches  accept 
deposits  in  the  host  state; 

fiv)  The  Community  Reinvestment 
Act  (CRA)  ratings  received  by  the  bank, 
if  any,  under  12  U.S.C.  2901  et  seq.  and. 
if  the  credit  needs  determination  is  not 
made  concurrenUy  with  a  CRA 
evaluation,  available  information  that 
would  indicate  an  improvement  or 
weakening  in  the  bank's  CRA 
performance  since  its  most  recent  CRA 
evaluation; 

(v)  Economic  conditions,  including 
the  level  of  loan  demand,  within  the 
communities  served  by  the  covered 
interstate  branches; 

(vi)  Tha  safe  and  sound  operation  and 
condition  of  the  bank;  and 

(vii)  The  Board's  Regulation  BB — 
Community  Reinvestment  (12  CFR  part 
228)  and  interpretations  of  that 
regulation. 

(e)  Sanctions — (1)  In  general.  If  the 
Board  determines  that  a  bank  is  not 
reasonably  helping  to  meet  the  credit 
needs  of  the  communities  served  by  the 


bank  in  the  host  state,  and  that  the 
bank's  covered  interstate  branch  loan-to- 
deposit  ratio  is  less  than  50  percent  of 
the  host  state  loan-to-deposit  ratio,  the 
Board: 

(i)  May  order  that  a  bank's  covered 
interstate  branch  or  branches  be  closed 
unless  the  bank  provides  reasonable 
assurances  to  the  satisfaction  of  the 
Board  that  the  bank  has  an  acceptable 
plan  under  which  the  bank  will 
reasonably  help  to  meet  the  credit  needs 
of  the  communities  served  by  the  bank 
in  the  host  state;  and 

(ii)  Will  not  permit  the  bank  to  open 
a  new  interstate  branch  in  the  host  state 
that  would  be  considered  to  be  a 
covered  interstate  branch  under 
paragraph  (b)(2)  of  this  section  unless 
the  bank  provides  reasonable  assurances 
to  the  satisfaction  of  the  Board  that  the 
bank  will  reasonably  help  to  meet  the 
credit  needs  of  the  community  that  the 
new  interstate  branch  will  serve. 

(2)  Notice  prior  to  closure  of  covered 
interstate  branches.  Before  exercising 
thp  Board's  authority  to  order  the  bank 
to  close  a  covered  interstate  branch  or 
branches,  the  Board  will  issue  to  the 
bank  notice  of  the  Board's  intent  to 
order  the  closure  and  will  schedule  a 
hearing  within  60  days  of  issuing  the 
notice. 

(3)  Hearing.  A  hearing  scheduled 
imder  paragraph  (e)(2)  of  this  section 
will  be  conducted  under  the  provisions 
of  12  U.S.C.  1818(h)  and  12  CFR  part 
263. 

PART  21 1— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  part  211 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  221  ef  seq.,  1818, 
1835a.  1841  et  seq..  3101  et  seq..  and  3901 
et  seq. 

2.  In  §  211.22,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  211 .22    intarstata  banking  oparatlon*  of 
foraign  banking  organizations. 


(d)  Prohibition  against  interstate 
deposit  production  offices.  A  covered 
interstate  branch  of  a  foreign  bank  may 
not  be  used  as  a  deposit  production 
office  in  accordance  with  the  provisions 
in  §  208.28  of  the  Board's  Regulation  H 
(12  CFR  208.28). 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  11, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 

Federal  Deposit  Insurance  Corporation 

12  CFR  CHAPTER  III 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
proposes  to  add  part  369  to  chapter  III 
of  tide  12  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  369— PROHIBITION  AGAINST 
USE  OF  INTERSTATE  BRANCHES 
PRIMARILY  FOR  DEPOSIT 
PRODUCTKm 

369.1  Purpose  and  scope. 

369.2  Definitions. 

369.3  Loan-to-deposit  ratio  screen. 

369.4  Credit  needs  detennination. 

369.5  Sanctions. 

Authority:  12  U.S.C  1819  (Tenth)  and 
1835a. 

§369.1    Purpose  and  acope. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  implement  section  109  (12  U.S.C. 
1835a)  of  the  Riegle-Neal  Interstate 
Banking  and  Branching  Efficiency  Act 
of  1994  (Pub.  L.  103-328,  108  Stat. 
2338)  (Interstate  Act). 

(b)  Scope.  (1)  This  part  applies  to  any 
State  norunember  bank  that  has 
operated  a  covered  interstate  branch  for 
a  period  of  at  least  one  year. 

(2)  This  part  describes  the 
requirements  imposed  imder  12  U.S.C. 
1835a,  which  prohibits  a  bank  bom 
using  any  authority  to  engage  in 
interstate  branching  pursuant  to  the 
Interstate  Act,  or  any  amendment  made 
by  the  Interstate  Act  to  any  other 
provision  of  law,  primarily  for  the 
purpose  of  deposit  production. 

§369.2    Definitiona. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Bank  means,  unless  the  context 
indicates  otherwise,  a  State  nonmember 
bank. 

(b)  Covered  interstate  branch  means 
any  branch  of  a  State  nonmember  bank, 
that: 

(1)  Is  established  or  acquired  outside 
the  bank's  home  state  under  the 
interstate  branching  authority  granted 
by  the  Interstate  Act,  or  any  amendment 
made  by  the  Interstate  Act  to  any  other 
provision  of  law;  or 

(2)  Could  not  have  been  established  or 
acquired  outside  of  the  bank's  home 
state  but  for  the  establishment  or 
acquisition  of  a  branch  described  in 
paragraph  (b)(1)  of  this  section. 


(c)  Covered  interstate  branch  loan-to- 
deposit  ratio  means  the  ratio  of  a  bank's 
loans  to  its  deposits  in  a  state  in  which 
the  bank  has  a  covered  interstate 
branch,  as  determined  by  the  FDIC. 

(d)  Home  state  means: 

(1)  With  respect  to  a  state  bank,  the 
state  that  chartered  the  bank; 

(2)  With  respect  to  a  national  bank, 
the  state  in  which  the  main  office  of  the 
bank  is  located;  and 

(3)  With  respect  to  a  foreign  bank,  the 
home  state  of  the  foreign  bank  as 
determined  in  accordance  with  12 
U.S.C.  3103(c). 

(e)  Host  state  means  a  state  in  which 
a  bank  establishes  or  acquires  a  covered 
interstate  branch. 

(f)  Host  state  loan-to-deposit  ratio 
means,  with  respect  to  a  particular  host 
state,  the  ratio  of  total  loans  in  the  host 
state  relative  to  total  deposits  from  the 
host  state  for  all  banks  (including  all 
institutions  covered  under  the 
definition  of  "bank"  in  12  U.S.C. 
1813(a)(1))  that  have  that  state  as  their 
home  state,  as  updated  periodically  and 
made  available  to  the  public. 

(g)  State  means  state  as  that  term  is 
defined  in  12  U.S.C.  1813(a)(3). 

§369,3    Loan-to-daposit  ratio  screen. 

(a)  Application  of  screen.  Begiiming 
no  earlier  than  one  year  after  a  bank 
establishes  or  acquires  a  covered 
interstate  branch,  the  FDIC  will  consider 
whether  the  bank's  covered  interstate 
branch  loan-to-deposit  ratio  is  less  than 
50  percent  of  the  relevant  host  state 
loan-to-deposit  ratio. 

(b)  Results  of  screen.  (1)  If  the  FDIC 
determines  that  the  bank's  covered 
interstate  branch  loan-to-deposit  ratio  is 
50  percent  or  more  of  the  host  state 
loan-to-deposit  ratio,  no  further 
consideration  under  this  part  is 
required. 

(2)  If  the  FDIC  determines  that  the 
bank's  covered  interstate  branch  loan-to- 
deposit  ratio  is  less  than  50  percent  of 
the  host  state  loan-to-deposit  ratio,  or  if 
reasonably  available  data  are 
insufficient  to  calculate  the  bank's 
covered  interstate  branch  loan-to- 
deposit  ratio,  the  FDIC  will  make  a 
credit  needs  determination  for  the  bank 
as  provided  in  §  369.4. 

§369.4    CradH  naads  determination. 

(a)  In  general.  The  FDIC  will  review 
the  loan  portfolio  of  the  bank  and 
determine  whether  the  bank  is 
reasonably  helping  to  meet  the  credit 
needs  of  the  communities  served  by  the 
bank  in  the  host  state. 

(b)  Guidelines.  The  FDIC  will  use  the 
following  considerations  as  guidelines 
when  making  the  determination 
pursuant  to  paragraph  (a)  of  this  section: 


IMI 


12738  Federal  Register  /  Vol.  62,  No.  51  /  Monday,  March  17.  1997  /  Proposed  Rules 


(1)  Whether  covered  interstate 
branches  were  formerly  part  of  a  failed 
or  failing  depository  %stitution: 

(2)  Whether  covered  interstate 
branches  were  acquired  under 
circumstances  where  there  was  a  low 
loan-to-deposit  ratio  because  of  the 
nature  of  the  acquired  institution's 
business  or  loan  portfolio; 

(3)  Whether  covered  interstate 
branches  have  a  high  concentration  of 
commercial  or  credit  card  lending,  trust 
services,  or  other  specialized  activities, 
including  the  extent  to  which  the 
covered  interstate  branches  accept 
deposits  in  the  host  state; 

(4)  The  Community  Reinvestment  Act 
(CRA)  ratings  received  by  the  bcuik,  if 
any,  under  12  U.S.C.  2901  et  seq.  and, 
if  the  credit  needs  determination  is  not 
made  concurrently  with  a  CRA 
evaluation,  available  information  that 
would  indicate  an  improvement  or 
weakening  in  the  bank's  CRA 
performance  since  its  most  recent  CRA 
evaluation; 

(5)  Economic  conditions,  including 
the  level  of  loan  demand,  within  the 


communities  served  by  the  covered 
interstate  branches; 

(6)  The  safe  and  sound  operation  and 
condition  of  the  bank;  and 

(7)  The  FDIC's  Community 
Reinvestment  Act  Regulations  (12  CFR 
Part  345)  and  interpretations  of  those 
regulations. 

§  369.5    Sanctions. 

(a)  In  general.  If  the  FDIC  determines 
that  a  bank  is  not  reasonably  helping  to 
meet  the  credit  needs  of  the 
communities  served  by  the  bank  in  the 
host  state,  and  that  the  bank's  covered 
interstate  branch  loan-to-deposit  ratio  is 
less  than  50  percent  of  the  host  state 
loan-to-deposit  ratio,  the  FDIC: 

(1)  May  order  that  a  bank's  covered 
interstate  branch  or  branches  be  closed 
unless  the  bank  provides  reasonable 
assurances  to  the  satisfaction  of  the 
FDIC  that  the  bank  has  an  acceptable 
plan  under  which  the  bank  will 
reasonably  help  to  meet  the  credit  needs 
of  the  communities  served  by  the  bank 
in  the  host  state;  and 

(2)  Will  not  permit  the  bank  to  open 

a  new  interstate  branch  in  the  host  state 


that  would  be  considered  to  be  a 
covered  interstate  branch  under 
§  369.2(b)  unless  the  bank  provides 
reasonable  assurances  to  the  satisfaction 
of  the  FDIC  that  the  bank  will 
reasonably  help  to  meet  the  credit  needs 
of  the  community  that  the  new 
interstate  branch  will  serve. 

(b)  Notice  prior  to  closure  of  covered 
interstate  branches.  Before  exercising 
the  FDIC's  authority  to  order  the  bank 
to  close  a  covered  interstate  branch  or 
branches,  the  FDIC  will  issue  to  the 
bank  notice  of  the  FDIC's  intent  to  order 
the  closure  and  will  schedule  a  hearing 
within  60  days  of  issuing  the  notice. 

(c)  Hearing.  A  hearing  scheduled 
under  paragraph  (b)  of  this  section  will 
be  conducted  under  the  provisions  of  12 
U.S.C.  1818(h)  and  12  CFR  part  308. 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington.  D.C..  this  11th  day  of 
March.  1997. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  97-6599  Filed  ^-14-97;  8:45  am) 
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10690,  11079,  11327,11332, 
11334.  11337,11769,  12544 

63 12546 

79 12564,  12572 

80 9872,  11346,  12572 

81 10457,  10463,  10690, 

11337 

82 10700 

86 1 1 082 

132 1 1 724 

141 „ 10168 

180  ...9974.  9979,  9984,  10703, 
11360 

271 10464,12100 

300 „ 9370.9371 

PropoMdRutoK 

Chapter  1 11130 

51 12583 

52 „....10000, 10001,  10002, 

10497,  10498,  10500,  10501, 

11131,11394,11395,11405, 

12137,  12586 

70 „ 10002 

80 1 1405. 12586 

81 -....10500. 10501,  11405, 

12137 

86 -„ 1 1 138 

92 1 1 141 

'^  '   ••>•>•»»>••••••■■..•■•„,..„,„.  m  I  QC5 

268^ 10004 

372 10006 

501  — 1 1270 

41  CFR 

302-1 1 0708 

302-2 - 10708 


302-3 10708 

302-7 10708 

302-8 ..- 10708 

302-9 „ 10708 

302-1 1 10708 


42  CFR 

100 


.10626 


484 11004,  11005,  11035, 

11953 

44  CFR 

M 9372 

65 9685,  9687 

67 „- 9690 

PropowdRulM: 

67 9722 

45  CFR 

PropoMd  RuIm: 

16 10009 

74 10009 

75 10009 

95 10009 

1610 12101 


48  CFR 

10 

586 


11298 


47  CFR 

1 9636 

2 9636,  10466 

22 1 1 616 

25 1 1 083 

27 .: 9636 

32 „ _ 10220 

53 10220,10221 

59 9704 

68 _ 9989 

73 9374, 9375,  9989.  9990, 

10222.  12104 


76 1 1 364 

87 -..11083 

90 1 1616 

97 -.-.9636 

PropoMdRutaK 

1 1 0793 

22 1 1407. 1 1638, 

36 9408 

51 9408 

61 9408 

69 — 9408 

73—9408,  9409,  9410,  10010, 
10011,12152 

76 — 1 001 1 

90 1 1 638 

101 1 1407 

48  CFR 

Ch.  I 12690,  12721 

3 — 10709,12691 

5 — 1 0709,  1 2692 

6 -_ 1 0709 

9 10709,12603 

1 1 10709 

12 10709 

13 10709.12720 

14 12692 

1 5 1 0709, 1 2692 

1 6 1 2695 

19 10709 

25 12608 

^^■■•••••■•■••■••■•••.•.a.a.a.a,,.,,,..  |2v  UE 

31 - 12703,  12704 

32 12705 

33 10709,  12718 

35 -....12693 

37.- 10709,  12693 

44 12718 

52 10709. 12691,  12692, 

12695,  12696, 12698,  12702, 
12705.  12719,  12720 


234 9990.  11953 

239 9375 

242 - 9990.  11953 

252 -... 9990,  11953 

1833 1 1 107 

1852 1 1 107 

3509..... - 1 1 770 

PropoMdRutw: 

225 11142 

242 11 142 

252 1 1 142 

40  CFR 

1 .* 11382 

1002 9714 

1180 „ 9714 

571 10710 

PropoMd  RuIm: 

223 - —..10248 

239 10248 

Oft  ——..»....«..—».,„. 10514 

572 10516 


50  CFR 

17 

285 


10730 

.. 9376 

622 „ 9718 

648 9377,  10473,  10478, 

10747,11108,  12105 

649 9993.  1 0747 

679. .9379.  9718.  9994.  10222. 
10479,  10752.  11109,  11770, 
11771 
PropoMdRutM: 

1 7 9724,  1 001 6 

20 12054,  12524 

300 11410 

600 10249 

630 9726, 10821,  11410 

648 10821,  11411 

678 10822 

679 10016 

697 10020 


IV 
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REMINDERS 

The  rtems  in  \t\ts  list  were 
edrtohatty  comptled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  ist  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  IMARCH  17.  1997 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit, 
tangennes,  and  tangelos, 
and  grapefruit  grown  in 
Florida;  published  2-20-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Irtsurance 
Corporatkm 

Crop  insurance  regulations: 
Extra  long  staple  cotton; 
published  2-13-97 

COMMERCE  DEPARTMENT 
National  Oc«anlc  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 

Norttieastem  United  States 
(ishehes:  published  3-10- 
97 
Marine  mammals: 
Endangered  fish  or  wildlile — 
North  Atlantic  right  whale 
protection;  published  2- 
13-97 
Ocean  arxj  coastal  resource 
management 

Coastal  zone  managemerrt 
program  and  national 
estuarine  research  reserve 
system;  statutory 
amendments;  published  3- 
17-97 

DEFENSE  DEPARTMENT 
Army  Depwinwnt 

Rifle  practice  promotion  and 
CJvihan  marKsmansh^j;  CFR 
parts  removed;  published  3- 
17-97 

DEFENSE  DEPARTMENT 

Federal  Acqusition  Regulation 

(FAR): 

Federal  compiance  with 
right-to-know  laws  and 
poMution  prevention 
requirements;  published  3- 
17-97 

Technical  corrections; 
published  3-1 7-97 
Freedom  of  Information  Act 

National  Reconnaissance 
Office  Freedom  of 
Information  Act  program 
regulation;  delinitions; 
published  3-17-97 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Polymers  and  resins  I  rule; 
test  mettxxls;  published  3- 
17-97 
Air  programs: 
Ozone  rrionitoring  season — 
Alabama  et  al.;  put)ltshed 
2-13-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Minnesota;  published  2-7-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Federal  compliance  with 
right-to-krww  laws  and 
pollution  prevention 
requrements;  pU)lished  3- 
17-97 

Technical  corrections; 
published  3-17-97 

GOVERNMENT  ETHICS 
OFFICE 

CorrfNct  of  interests;  published 
3-17-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Federal  conpliarKe  with 
right-to-know  laws  and 
pollution  prevention 
requiremerrts;  published  3- 
17-97 

Technical  correcfions; 
published  3-17-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations; 
Wisconsin;  published  2-14- 
97 

TRANSPORTATION 
DEPARTMENT 

Civil  monetary  penalties; 
inflation  adjustment; 
published  2-13-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Engineenng  arxj  traffic 

operations: 

Federal-aid  highway 
projects;  value 
engineering  analysis 
application;  published  2- 
14-97 

Proconstruction 
procedures — 
Federal-aid  protect 
agreement  strBamining; 


contract  procedures; 
published  2-14-97 

TREASURY  DEPARTMENT 
Customs  Service 

Organization  and  functions; 
fiekJ  organization,  ports  of 
entry,  etc.: 
Spirit  of  St  Louis  Airport, 

MO;  pori  of  entry; 

published  2-13-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marketing  orders: 
Central  Arizona;  convnents 
due  by  3-18-97;  putilished 
3-3-97 

AGRICULTURE 
DEPARTMENT 
Anintal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

don>estic: 

Fire  ant,  imported; 
comments  due  by  3-17- 
97;  published  1-31-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Administrative  regulations: 
Social  security  account 

numbers  and  employer 

identifk:ation  numbers; 

collection  arxl  storage; 

comments  due  by  3-17- 

97;  published  1-15-97 
Crop  insurance  regulations: 
Onkxis;  comments  due  by 

3-17-97;  published  2-13- 

97 
Table  grapes;  comments 

due  by  3-17-97;  published 

1-15-97 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  timber; 
disposal  and  sale: 
Timber  sale  contracts; 
cancellatkxi 
Extension  of  comment 
period;  comments  due 
by  3-17-97;  published 
2-10-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen/ation  arxJ 
management 
Alaska;  fisfienes  of 
Exclusive  Ecorxxuc 
Zone — 

Benng  Sea  arxl  Aleutian 
IslarxJs  and  Gulf  of 


Alaska  groundfish; 
comments  due  by  3-20- 
97;  published  3-5-97 
Attantic  coastal  fisheries; 
commerrts  due  by  3-17- 
97;  published  2-14-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act 
Mufti-purpose  lighters;  chiW- 
resistance  starvjard; 
conwrients  due  by  3-17- 
97;  published  1-16-97 

DEFENSE  DEPARTMENT 

Acquisition  regulatiorts: 

Foreign  military  sales; 
contingent  fees; 
coTTMnents  due  by  3-18- 
97;  published  1-17-97 

Foreign  purcfiase 
restrictions;  authority  to 
waive;  comments  due  by 
3-18-97;  published  1-17- 
97 

Overseas  military 
construction;  arthitect- 
engirwer  contracts; 
restrictkxi;  comments  due 
by  3-18-97;  published  1- 
17-97 

Overseas  military 
construction;  preference 
for  U.S.  fams;  comments 
due  by  3-18-97;  published 
1-17-97 

ENERGY  DEPARTMENT 

Information  classification: 

Restiicted  data  and  formerly 
restiicted  data 
identificaton;  Federal 
procedures;  convnents 
due  by  3-17-97;  published 
1-15-97 
Nuclear  waste  repositories; 

site  recommendations, 

general  gukJelines; 

comments  due  by  3-17-97; 

published  2-3-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution;  starxlards  of 
performance  for  new 
stationary  sources: 
Sewage  sludge  incinerators; 
comments  due  by  3-17- 
97;  published  1-14-97 
Air  programs: 
Fuels  arvj  fuel  addKives — 
Phoenix,  AZ  nrxxlerate 
ozone  rtonattairvnent 
area;  reformulated 
gasoline  program 
extenskxi;  comments 
due  by  3-20-97; 
published  2-18-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  comments  due  by 
3-20-97;  published  2-18- 
97 


Tennessee;  comments  due 
by  3-17-97;  published  2- 
13-97 
Air  quality  implementatwn 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Ohio;  comments  due  by  3- 
20-97;  published  2-18-97 
Radiation  protection  programs: 
Spent  nuclear  fuel,  high- 
level  and  ti^ansuranic 
radk>active  wastes 
management  arxJ 
disposal;  waste  isolation 
pilot  plant  compliance 
Criteria  compliance 
certification;  comments 
due  by  3-17-97; 
published  11-15-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  and  televiskxi 
broadcasting: 
Broadcast  servwes, 
televiskxi  owr>ership,  arxl 
newspaper/radk)  cross 
ownership  (national  arxJ 
kx:al  ownership  and 
attribution  proceeding^); 
comments  due  by  3-21- 
97;  published  2-18-97 
Radk>  stations;  table  of 
assigrvnents: 

Arizona;  convnerrts  due  by 
a-17-97;  published  1-29- 
97 
Arkansas:  comments  due  by 
3-17-97;  published  1-29- 
97 
California;  comments  due  by 
3-17-97;  published  1-29- 
97 
Colorado:  comments  due  by 
3-17-97;  published  1-29- 
97 

klaho:  comments  due  by  3- 
17-97;  published  1-29-97 

Michigan:  comments  due  by 
3-17-97;  published  1-29- 
97 

Texas:  comments  due  by  3- 
17-97;  pubTished  1-29-97 

Wyoming;  comments  due  by 
3-17-97;  published  1-29- 
97 


Teleconvnunications  Act  of 
1996;  implementation: 
Customer  proprietary 
■network  information,  etc.; 
telecommunk:ations 
carriers'  use;  comments 
due  by  3-17-97;  published 
2-25-97 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  fK>me  kian  bank 

system: 

Bank  or  trust  company  . 
deposits;  definition; 
comments  due  by  3-17- 
97;  published  2-14-97 

GOVERNMENT  ETHICS 
OFFICE 

Executive  Branch  financial 
(fisctosure,  qualified  trusts, 
and  certificates  of 
divestiture;  comments  due 
by  3-17-97;  published  1-15- 
97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Ac^jvants,  production  aids, 
arxJ  sanitizers — 
2,3,4,5-tetrachk>ro^ 
cyarx)benzok:  acxJ,  etc.; 
comments  due  by  3-17- 
97;  published  2-13-97 
Medttal  devices: 
Cigarettes  and  smokeless 
tobacco  products; 
restriction  of  sale  and 
dstiibution  to  protect 
chiklren  and  adolescents; 
comments  due  by  3-21- 
97;  published  2-19-97 
Investigational  device 
exemptxxis;  treabnent 
use;  convnents  due  by  3- 
19-97;  published  12-19-96 
INTERIOR  DEPARTMENT 
Fish  and  WIMilfe  Servtee 
Importation,  exportation,  and 
bBnsportation  of  wiklife: 
Designated  pon  status- 
Laredo,  TX,  et  al.; 
conrvTwnts  due  by  3-17- 
97;  published  1-16-97 

INTERIOR  DEPARTMENT 
ReclMMtton  Bureau 
Acreage  Kmitatkxi: 


Trusts  sut)ject  to  1982 
Reclamation  Reform  Act; 
comments  due  by  3-18- 
97;  published  12-18-96 
INTERIOR  DEPARTMENT 
Surface  Mining  FtoclamatkMi 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sut)misskxis: 

Indiana;  comments  due  by 
3-20-97;  published  2-18- 
97 

LABOR  DEPARTMENT 
Einptoyment  and  Training 
Adminiatration 

Federal-State  unemptoyment 
compensation  progrant; 
unempkjyment  insurance 
performance  system; 
comments  due  by  3-17-97; 
published  1-16-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Retirement 
Civfl  Service  Retirement 
System  and  Federal 
Emptoyees  Retirement 
System— 

Disability  retirement; 
applk»tion  procedures; 
comments  due  by  3-17- 
97;  published  1-16-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
"Prepared  by  or  on  t)ehatf 
of  issuer";  definition  for 
purposes  of  determining  if 
offering  document  is 
subject  to  State 
regulation:  comments  due 
by  3-20-97;  published  2- 
18-97 

TRANSPORTATION 
DEPARTMENT 

Fadarai  AvialkMi 
Adminiatration 

Ainvorthiness  directives: 
Airbus;  comments  due  by  3- 
17-97;  published  1-15-97 

Airtxjs  Industrie:  comments 
due  by  3-17-97;  published 
2-25-97 

Bell:  comments  due  by  3- 
17-97;  published  1-14-97 


Boeing;  corrvnents  due  by 
3-20-97;  published  2-7-97 

Cessna;  comments  due  by 
3-17-97;  published  1-22- 
97 

Consbxx»ones 
Aeronauticas,  S.A.; 
convnents  due  by  3-17- 
97;  published  2-5-97 

General  Electric  Aircraft 
Engines;  corrvnents  due 
by  3-21-97;  published  2- 
19^7 

Class  B  airspace;  comments 
due  by  3-21-97;  published 
2-4-97 

Class  E  airspace;  comments 
due  by  3-20-97;  published 
2-13-97 

TREASURY  DEPARTMENT 

Foreign  Assets  Control 
OffkM 

Foreign  assets  control 
regulations  and  Cuban 
assets  control  regulations: 

Civil  penalties;  administrative 
hearings;  corrvnents  due 
by  3-17-97;  pubished  2- 
14-97 

TREASURY  DEPARTMENT 

Intamal  Revenue  Service 

Excise  taxes: 

Gasoline  and  diesel  fuel 
registration  requirements — 

Alaska;  comments  due  by 
3-17-97;  published  12- 
17-96 

Income  taxes: 

Empowerment  zone 
empk>yment  credit 
qualified  zone  emptoyees; 
comments  due  by  3-17- 
97:  published  12-16-96 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  arvl  recordceeping 
requirements: 

Bank  Secrecy  Act; 

implementatior>— 

Card  dubs;  comments 
due  by  3-20-97; 
pubished  12-20-96 


;mi 


VI 
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Vll 


IMI 


CFR  CHECKUST 


This  checklist,  prapared  by  the  Office  of  the  Federal  Register,  is 

pubished  weekty.  It  is  arranged  in  the  order  of  CFR  tiltes,  stock 

nurvben,  prices,  arv)  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  avaiiabte  tor  sale  at  the  Qoverrvnenl  Printirtg 

Office. 

A  "•"  precedes  each  entry  that  l«  now  available  on-line  through 

ttta  Govammont  Printing  Office's  GPO  Access  servica  at  http:y/ 

www.acGa8a.gpo.goWnan/cfr.  For  Information  about  GPO  Access 

cal  1-88»-293-«49e  (toll  free). 

A  checkist  of  currerrt  CFR  volumes  comprising  a  complete  CFR  set, 

alK>if]pears  m  the  latest  rssue  of  the  LSA  (List  of  CFR  Sections 

Affadsd),  whKh  is  revised  monthly. 

The  annual  rate  tor  subacriplion  to  all  revised  volumes  is  $951 .00 

domestic.  S237.75  additional  tor  foreign  mailing 

Mail  orders  to  the  Supennterxjent  of  Documents.  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7964.  AH  orders  must  be 
accompanied  by  remrttance  (cfieck,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  tie  teiephor>ed 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  8KX)  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-22S0. 
TM^  Stock  Nuifibor  Prtoo       fWvtston  Octo 


•1,  2  (2  Resented) (869-028-00001-1) $4.25       Feb.  1.  1996 

3  (1995  CompHofion 
and  Pols  100  and 
101) 


(869-028-00002-9) 22.00 

(869-032-00003-4) 7.00 


SPartK 

1-699 

•700-1199  

1200-End.  6  (6 
Reserved)  .... 


(869-028-00004-5) 
. (869-028-00005-3) 


26.00 
20.00 


>Jan.  1 
Jan.  1 

Jan.  1 

Jan.1 


71 
•0-26  ....- 

27-45  

46-51  ....._ 

52  „ 

•53-209  .„ 
•210-299  . 
300-399  .... 
•400-699. 
700-899  .... 
900-999  .... 
1000-1199 
1200-1499 
1500-1899 
1900-1939 
1940-1949 
1950-1999 
2000-End  .. 


•  PartK 

1-199  .... 
200-End 


.  (869-028-00006-1) 25i»  Jan.  1 

.  (869-028-00007-0) 22.00  Jan.  1 

(869-028-00008-8) 11.00  Jan.1 

.  (869-028-00009-6) \3J0O  Jan.  1 

.  (869-O28-00010-O) 5.00  Jan.  1 

.(869-O28-00011-8) 17D0  Jan.1 

.  (869-028-00012-6) 35.00  Jan.  1 

(869-028-00013-4) 17iX)  Jan.1 

.  (869-028-00014-2) 2200  Jan.  1 

.(869-028-00015-1) 25X10  Jan.1 

.  (869-028-00016-9) 30.00  Jan.  1 

.(869-028-00017-7) 35.00  Jan.1 

.  (869-023-00018-5) 29i)0  Jan.  1 

(86^)28-00019-3) AMJD  Jan.1 

.  (869-028-00020-7) 16J)0  Jan.  1 

.  (869-O28-00021-5) 31.00  Jan.  1 

.  (869-028-00022-3) 391)0  Jan.  1 

.  (869-028-00023-1) 15.00  Jan.  1 

.  (869^8-00024-0) 23J)0  Jan.  1 


.  (869-028-00025-8) 30.00 

.  (869-028-00026-6) 25.00 

.  (869-C28-00Q27-4) XJOO 

.  (869-028-00028-2) UJOO 

.  (869-fl2»<l0029-1) 5.00 

.(869-028-00030^) 21.00 

.  (869-028-00031-2) 34.00 


101 

0-50 

•51-199 
200-399  . 
400^*99. 
500-End 

•11 (869-<128-00032-1) 15.00       Jan.1 


Jan.1 
Jan.  1 

Jan.  1 
Jaa  1 
Jan.  1 
Jan.  1 
Jan.1 


121 

1-199  ... 

200-219 

220-299 

300-499 

500-599 


(869-028-00033-9) ]2J0O  Jan.  1 

.  (869-O28-00034-7) 17.00  Jon.  1 

(869-028-00035-5) 29.00  Jan.  1 

(869-028-00036-3) 2\J0O  Jaa  1 

(869-028-00037-1) 20X0  Jaa  1 


1996 
1997 

1996 
1996 


1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 

1996 
1996 


1996 
1996 
1996 
1996 
1996 

1996 


1996 
1996 
1996 
1996 
1996 


THIe  Stock  Number 

600-€nd  (869-028-00038-0) 31J)0 

13  (869-028-00039-8) 18.00 

14  Parts: 

1-59  (869-028-00040-1) MJOO 

60-139 (869-028^)0041-0) 30.00 

140-199 (869-028-00042-8) 13.00 

200-1 199 ..^ (869-028-00043-6) 23D0 

1200-End (869-028-00044-4) 16.00 

15  Paris: 

0-299  (869-028-00045-2) 16.00 

300-799 ^ (869-028-00046-1) 26.00 

800-End  (869-028-00047-9) \tJ0O 

16  PartK 

0-149  (869-028-00048-7) .. 

150-W9 (869-028-00049-5)  .. 

1000-End (869-028-00050-9)  .. 


17 

1-199  (869-028-00052-5) 

200-239 (869-028-00053-3) 

240-End  ^ (869-028-00054-1) 


650 

19.00 
26.00 

21.00 
25.00 
31.00 


181 
1-149  .... 
150-279. 
280-399. 
400-€nd 


(869-028-00055-0) 17.00 

(869-028-00056-8) 12.ra 

(869-028-00057-6) 13.00 

(869-028-00058-4) 1 1 .00 


191 

1-140  (869-028-00059-2) 

141-199 _....  (869-028-00060-6) 

200-€nd  (86W)28-00061-4) 


201 

1-399  _ (869-028-00062-2) 

•400-499 (869-028-00063-1) 

500-End  - (869-028-00064-9) 


26.00 
23.00 
12.00 

20.00 
35O0 
32.00 


1996        21 


•1-99 (869-028-00065-7) 16.00 

•100-169 (869-028^)0066-5) 2200 

•170-199 (869-028-00067-3) 29O0 

•200-299 (869-028-00068-1) 7O0 

•300-499 (869-028-00069-0) 50O0 

•500-599 (869-028-00070-3) 2800 

•600-799 „„ (869-028-00071-1) 850 

•800-1299  (869-028-00072-0) 30.00 

•  1300-End (869-028-00073-8) 1400 

22  Parts: 

1-299  (869-028-00074-6) 36.00 

300-End  .-„ (869-028-00075-4) 24.00 


23 


(869-028-00076-2) 21 OO 


24  Parts: 

0-199  ;..  (869-028-00077-1) 30.00 

200-219 _ (869-028-00078-9) 14.00 

220-499 _ (869-028-00079-7) 13.00 

500-699 (869-028-00080-1) MOO 

700-899 „ (869-028-00081-9) 13i» 

900-1699 (869-028-00082-7) 21  OO 

1700^nd (869-028-00083-5) 14.00 

25 (869-028-00084-3) 32.00 

26  Parts: 

§§  1.0-1-1.60  (869-028-00085-1) 2100 

§§  1.61-1.169 (869-028-00086-0) 34.00 

§§  1.170-1  JOO (869-028-00087-8) 2tO0 

§§  l.Ml-1400 (869-028-00088-6) 17O0 

§§1401-1440 (869-028-00089-4) 31.00 

§§1441-1.500  (869-028-00090-8)  22X0 

§§  liOl-1  A« (e6W)28-O0091-6) 21.00 

§§1.641-1.850 (869-028-00092-4) 25.00 

§§1.851-1.907  (869-028^)0093-2) 26.00 

§§1.908-1.1000  (869-028-00094-1) 2600 

§§1.1001-1.1400  (869KJ28-00095-9) 26O0 

§§  1.1401-End  (869-028-00096-7) 35.00 


Jaa  1 
Mar.  1 

Jan.1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jon.  1 
Jan.  1 
Jan.1 

Jan.1 
Jan.  1 
Jan.1 


Apr.l 
Apr.  1 
Apr.  1 


Apr.l 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.l 
Apr.l 
Apr.l 

Apr.  1 
Apr.l 
Apr.l 

Apr.  1 
Apr.l 
Apr.l 
Apr.  1 
Apr.l 
Apr! 
Apr.  1 
Apr.l 
Apr.l 

Apr.  1 
Apr.  1 

Apr.l 

Moy  1 
May  I 
May  1 
May  1 
May  1 
May  1 
May  1 

May  1 

Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.  1 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 


996 
996 

996 

996 
996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 
996 
996 
996 
996 
996 
996 

996 
996 

996 


996 
996 
996 
996 
996 
996 
996 

996 


996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 


TWa 
2-29 


Stock  Number 


Price      RevtekMtOala 


,  (869-028-00097-5) 2800 


30-39  (869-028-00098-3) 

40-49  (869-028-00099-1) 

50-299 (869-028-00100-9) 

30(M99 (869-028-00101-7) 

500-599 (869-028-00102-5) 


20.00 
13.00 
14.00 
25.00 
6O0 


600-End  (869-028-O0103-3) 8.00 

27 

44.00 
13.00 

35O0 
3000 


1-199  (869-028-00104-1) 

200-End  (869-O28-00105-0) 

28 


33O0 
26.00 
38O0 

20O0 
33.00 


1-42  „ (869-028-00106-8) 

43-end (869-028-00107-6) 

29  Parts: 

0-99  (869-028-00108-4) 26O0 

100-499 (869-028-00109^2) 12.00 

500-899 „ (869-028-001 10-6) 48.00 

900-1899 (869-028-001 1 1-4) 20O0 

1900-1910  (§§1900  to 

1910.999)  (869-028-001 12-2) 43.00 

1910  (§§1910.1000  to 

end)  (869-028-001 13-1) 2700 

191 1-1925  (869-028-001 14-9) 19.00 

1926 (86W)28-O01 15-7) 30O0 

1927-End (869-028-001 16-5) 38.00 

30  Parts: 

1-199  (869-028-001 17-3) 

200-699 (869-028-00118-1) 

700-End  (869^)28-00119-0) 

31  Parts: 

0-199  (869-028-00120-3) 

200-End  (869-028-00121-1) 

32  Parts: 

1-39.  Vol.  I „ 1 5.00 

1-39.  Vol.  U „ 19O0 

1-39,  Vol.  IN 18X0 

1-190  (869-028-00122-0) 42.00 

191-399 (869-028-00123-8) 50.00 

400-629  ....... (869-028-00124-6) J4O0 

630-699 „.  (869-028-00125-4) 1400 

700-799 (869-028-00126-2) 28O0 

800-End  (869-O28-00127-1) 28X0 

33  Parts: 

1-124  „.(86W)28-00128-9) 

125-199 (869-028-00129-7) 

200-End  (869-028-00130-1) 

34  Parts: 

1-299  (869-028-00131-9) 

300-399 (869-028-00132-7) . 

400-End  (869-028-00133-5) . 

35  (869-028-00134-3) . 

38  PBrtB 

1-199  (869-028-00135-1) . 

200-End (869-028-00136-0)  . 

37  (869-028-00137-8) . 

38  Parts: 

0-17 (869-028-00138-6)  . 

I8-Cnd (869-028^)0139-4)  . 

38 

40 


26.00 
35.00 
32.00 

27.00 
27.00 
46.00 

1500 


20X0 
48.00 

24X0 


34X0 
38.00 


...  (869-028-00140-8) 23X0 


•1-51  (869-02^00141-6) 50.00 

•52 - (869-028-00142-4) 51X0 

•53-59  — (869-028-00143-2) 14.00 

60  (869-028-00144-1)  47X0 

•61-71  (869-028-00145-9) 47X0 

•72-80  „„ (869KJ28-00146-7) 34X0 

•81-85  (869-028-00147-5) 31.00 

86  (869-028-00148-3) 46X0 

•87-135 (869-028-00149-1) 35X0 


Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
*Apf.  1.  1990 
Apr.  1,  1996 

Apr.  1.  1996 
Apr.  1,  1996 

Jiiy  1.  1996 
July  1.  1996 

Jtiy  1.  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 

July  1.1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,1996 

July  1.  1996 
July  1,  1996 
Juty  1,  1996 

July  1,  1996 
July  1,  1996 

2July  1.  1984 

2July  1,  1984 

2Ju»y  1,1964 

July  1,  1996 

July  1,  1996 

July  1,  1996 

*July  1,  1991 

July  1,  1996 

July  1.1996 

July  1.1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 

July  I.  1996 

July  1.  1996 
July  1.  1996 

July  1,1996 

July  1,1996 
July  1.1996 

July  1.  1996 

July  1.1996 
July  1.  1996 
July  1.  1996 
July  1,  1996 
July  1,  1996 
July  1.  1996 
July  1.  1996 
Julyl.  1996 
July  1,  1996 


nile 


Slock  Nunibor 


•136-149 _ (869-028K)015(W) 35X0 

•150-189 (869-028^)0151-3) 33.00 

•190-259 (869-028-00152-1) 22X0 

•260-299  ..._ „ (869-028-00153-0) 53.W 


•300-399 (869-028-00154-8) 

•400-424 (869-028-00155-6) 

•425-699 _ (869-028-00156-4) 

•700-789 _ (869-028-00157-2) 

•790-End (869-028-00158-7) 


28X0 
33X0 
38X0 
33X0 
19.00 


41  Chapters: 

1, 1-1  to  1-10 13X0 

1. 1-1 1  to  AppendK,  2  (2  Re$en«d) _ 13X0 

3-6 „ 14X0 

7 6X0 

10-17 0  «) 

18.  Vol.  I.  Ports  1-5 - 13X0 

18.  Vol.  II,  Ports  6-19 13X0 

18.  Vol  III.  Ports  20-52 13X0 

19-100 13X0 

1-100  „ (869^)28-00159^ 12X0 

101 (869-028-00160-2) 36X0 

102-200 (869-028-00161-1) 17X0 

201-End  (86WJ28-00162-9) ......  17X0 

42  Parts: 

•1-399  (869-028-00163-7)  .. 

•400-429 (869-028-00164-5)  .. 

•430-End (869-028-00165-3) .. 


32.00 
34X0 
44X0 

43  Parts: 

•1-999 (869-028-00166-1) 30.00 

•1000-end  (869-028-00167-0) 45X0 


» (869-028-00168-8) 31X0 

45  Parts: 

•1-199  _ (869-028-00169-6) 28.00 

200-499 (869-028-001 7(HD 14X0 

•500-1199  ...„ „...  (869-028-00171-8) 30.00 

•1200-End (869-028-00172-6) 36X0 

46  Parts: 

•1-40  :....  (869-028-00173-4) 26X0 

•41-69  (869-028-00 17*-2) 21X0 

•70-89 (869-028-00175-1) 11X0 

•90-139 (869-028-00176-9) 26X0 

•140-155 (86W)28-00177-7) 15X0 

•156-165 _ (869-028-00178-5) 20X0 

•166-199 „ (869-028^)0179-3) 22X0 

•200-499 (869-028-00180-7) 21X0 

•500-End _ (869-028-00181-5) 17X0 

47  Parts: 

•0-19  (869-028^)0182-3) 35.00 

•20-39 (869-028-00183-1) 26X0 

•40-69  (869-028-00184-0) 18X0 

•70-79  (869-028-00185-8) 33.00 

•80-End  (869-028-00186-6) 39O0 

48  Chapters: 

•1  (Ports  1-51)  (869-028-00187-4) 45.00 

•1  (Ports  52-99)  (869-028-00188-2) 29.00 

•2  (Ports  201-251) (869-028-00189-1) 22X0 

•2  (Ports  252-299)  (869-028-00190-4) 16X0 

•3-6 — (869-028-00191-2) 30.W 

•7-14 (86W)28-00192-1) 29.00 

•15-28  (869-028-00193-9) 38X0 

•29-End  „...  (869-028-00194-7) 25.ra 

49  Parts: 

•  1-W  (869-028-00195-5) 32.W 

••100-185 (869-028-00196-3) 50.00 

•  186-199 (869-028^)0197-1) 14.00 

•200-399 (869-028-00198-0) 39.00 

•400-999 (869-026-00200-2) 4000 

•1000-1199  (869-028-00200-5) 23.00 

•1200-End (869-028-00201-3) 15X0 


Julyl.  1996 

July  1.  1996 

Julyl.  1996 

July  1,  1996 
July  1.1996 

Julyl.  1996 

July  1,  1996 

July  1,  1996 

Julyl,  1996 

3July  1,  1984 

iJuly  1.  1984 

3July  1,  1984 

iJuly  1,  1984 

'July  1,  1984 

iJuly  1.  1984 

3July  1.  1984 

3July  I.  1984 

3July  I,  1984 

iJuly  1.  1984 

3JUy  1.  1984 

Julyl.  1996 

Julyl.  1996 

Julyl,  1996 

July  1,  1996 

Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1.  1996 

Oct.  1.  1996 
Oct.  1,  1996 

Oct.  1.  1996 

Oct.  1.  1996 

*Oct.  1.  1995 

Oct.  1.  1996 

Oct.  1.  1996 

Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1.  1995 
Oct.  1.  1996 
Oct.  1,  1996 


MR 


9  97 
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TNto  stock 

50  Parts: 

•1-199  (869-026-00203-7) 

•200-599 (869-028-00203-0) 

•600-€nd (869-028-00204-8) 

CFS  Index  and  FJndngs 
Aids (869-028-00061-7) 


26.00 
22.00 
26.00 


Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1996 


»No  omefxlmeotj  were  fxomulgated  during  the  period  October  1,  1995  to 
September  30.  1996.  The  CFB  volume  issued  October  ).  I99S  stwuld  be  retained. 


35.m       Joa  1,  1996 


Complete  1997  CFR  set 951.00 

MKroActie  CFR  Edition: 

Subscription  (moiied  as  issued) 247.00 

Indwiduol  copies 1.00 

Cotnptete  set  (one-tirrte  moing) 264.00 

Comjalete  set  (one-hme  moiling) _ 264.00 


1997 

1997 
1997 
1996 
1995 


<  Because  riHe  3  s  on  onnuol  compMnn.  tt«$  vdume  and  al  prevtous  volumes 
dtotM  be  retained  as  a  pernnarwnt  teterence  souce. 

»H»  JJy  1,  1985  edifwn  ol  32  CTt  Paris  1-189  contowis  o  note  of^  tor 
Paris  1-39  inckAve  For  me  tul  text  of  the  Defense  Acquisilion  Begulohons 
in  Pans  1-39.  ccnsuH  me  three  CFS  volumes  issued  as  of  Jtiy  1,  1964.  contairwig 
those  pals. 

»The  July  1,  1985  eaiwn  of  41  CFR  Chapters  1-100  contains  a  note  only 
(Of  Chapters  1  to  49  inclusive.  For  the  lul  texl  of  procurement  legiialions 
in  Chapters  I  to  49,  consult  the  eleven  CFB  volumes  issued  as  of  Jiiy  I. 
1964  corttaining  those  chapters. 

'No  amendments  to  th«  volume  we<e  promulgated  during  the  period  Apr. 
1,  1990  to  Mar.  31,  1996.  The  CFR  volume  issued  Apr!  1,  1990,  should  be 


*No  amendments  to  ths  volume  were  promulgaled  during  the  period  July 
1. 1991  to  June  3a  1996.  The  CFR  volume  issued  July  I,  1991,  should  be  letoned. 
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SUBSCRIPTIONS  AND  COPIES 


FQJERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidavs), 
by  the  Office  of  the  Federal  Register,  National  Archives  ana 
Records  Administration,  Washington,  DC  20408,  under  the  Federal 
Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Suf)erintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

Tile  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C 
1507  provides  that  the  contents  of  the  FederaJ  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  piaper,  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
RMHter  on  GPO  Access  is  issued  under  the  authority  of  the 
Actoinistrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  arxj  legal  effect,  most  of  which 
are  keyed  to  arvj  codified  in  ttie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  96-NM-«7-AD;  Amendment 
39-9966;  AD  97-06-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-300,  ^00,  and  ^00  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
300,  -400,  and  -500  series  airplanes. 
This  AD  requires  replacing  certain 
aileron/rudder  trim  control  modules 
with  an  improved  module  that  contains 
an  improved  rudder  trim  switch  that 
precludes  the  problems  of  sticking 
associated  with  the  existing  switch.  This 
amendment  is  prompted  by  reports  of 
sticking  conditions  in  the  rudder  trim 
switch.  The  actions  speci^ed  by  this  AD 
are  intended  to  prevent  such  sticking, 
which  could  result  in  uncommanded 
movement  of  the  rudder  and  consequent 
deviation  of  the  airplane  from  its  set 
course. 

DATES:  Effective  April  21, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  21, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 


Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hania  Younis,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW„  Renton, 
Washington;  telephone  (206)  227-2764; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-300,  -400,  and  -500  series 
airplanes  was  published  in  the  Federal 
Register  on  October  3, 1996  (61  FR 
51624).  That  action  proposed  to  require 
replacing  the  aileron/rudder  trim 
control  module  P8— 43  with  an  improved 
module  that  precludes  the  problems 
associated  writh  sticking  that  were 
identified  in  the  existing  module. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  conunenters  support  the 
proposed  AD. 

Request  To  Garify  Description  of 
Replacement  Module 

One  commenter  requests  that  the 
FAA's  description  of  the  replacement 
module  be  revised  to  make  it  more 
specific.  This  commenter  points  out  that 
the  Summary  and  Discussion  sections  of 
the  preamble  to  the  notice  described  the 
replacement  module  as  a  "new  model 
that  contains  an  improved  rudder  trim 
switch  to  reduce  internal  friction." 
However,  the  commenter  states  that  the 
new  module  incorporates  a  svdtch  that 
is  of  an  entirely  different  design  and, 
therefore,  accomplishes  more  than  just 
reduce  fiiction.  The  new  switch  is  much 
simpler  in  design  and  is,  therefore,  more 
reliable;  the  simpler  design  also 
eliminates  multiple  causes  of  sticking 
that  have  been  identified  in  the  existing 
switch.  The  commenter  suggests  that  the 
description  of  the  new  module  include 
this  information. 

The  FAA  concurs  that  the 
commenter's  description  is  more 
specific.  The  FAA  has  revised  the 
descriptive  language  in  the  appropriate 
portions  of  this  preamble  to  the  final 


rule  to  include  the  commenter's 
suggested  wording. 

Request  to  Clarify  Description  of  Unsafe 
Condition 

This  same  commenter  requests  that 
the  FAA's  description  of  the  unsafe 
condition,  which  appeared  in  the 
Discussion  section  of  the  preamble  to 
the  notice,  be  revised.  The  commenter 
points  to  a  sentence  in  that  section  that 
stated,  "If  the  trim  switch  sticks,  it  may 
be  prevented  form  returning  to  the 
center  position."  The  commenter  states 
that  this  sentence  would  be  more 
accurate  if  stated  as  "If  the  trim  switch 
sticks,  it  may  be  prevented  from 
returning  to  the  center  position  when 
the  switch  knob  is  released." 

The  FAA  does  not  concur.  The  FAA 
does  acknowledge  that  the  majority  of 
incidents  prompting  this  AD  action 
have  involved  switches  that  did  not 
return  to  the  center  position  when  the 
switch  knob  was  released.  However, 
according  to  the  manufacturer,  it  is 
possible  that  rudder  pedals  would  be 
required  to  control  rudder  movement; 
i.e.,  it  is  possible  that  even  returning  the 
switch  to  the  center  position  manually 
may  not  be  effective.  Therefore,  the 
commenter's  proposed  wording  would 
not  be  accurate  for  all  possible  failure 
scenarios. 

Request  to  Change  Proposed  Actions 
Altogether 

One  commenter,  a  non-U.S.  operator, 
requests  that  the  proposal  be  revised  by 
eliminating  the  proposed  actions 
altogether  because  they  wrill  "only 
generate  additional  maintenance  costs 
without  affecting  safety  positively." 
Instead,  the  commenter  suggests  that  the 
FAA  propose  requiring  (1)  a  clearance 
check  between  the  rudder  trim  knob  and 
the  control  panel,  and  (2)  restrictions  on 
food  and  beverages  in  the  cockpit.  This 
commenter  maintains  that  the  main 
cause  of  rudder  trim  nmaways  is  due  to 
interference  between  the  rudder  trim 
knob  and  the  control  panel,  and,  in  most 
cases,  this  interference  is  the  result  of 
dirt  (i.e.,  dust  and  food)  collecting 
beneath  the  knob  and  contaminating  the 
switches.  In  light  of  this,  the  commenter 
considers  that  requiring  a  gap  check  and 
a  cleaning  task  would  be  a  better  course 
of  action. 

The  FAA  does  not  concur.  While  a 
gap  check  and  cleaning  task  would  be 
effective  in  removing  contamination 
once  it  occurs,  the  newly  designed 
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module  required  by  this  AD  will  prevent 
contamination  of  the  switch.  Therefore, 
it  eliminates  the  potential  for  the 
circumstances  prompting  the  unsafe 
condition  from  developing,  and  does 
not  impose  additional  restrictions  or 
cleaning  requirements. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  1.159  Boeing 
Model  737-300.  -400.  and  -500  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
537  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  paiXs 
will  cost  approximately  $1,063  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $667,491.  or  $1,243  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOOf^SSES. 


List  of  Subyecti  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AJR WORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C  106(g).  40113.  44701. 

139.13    (Amandwl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-06-09  Boeing:  Amendment  39-9966. 
Docket  96-NM-67-AD. 

Applicability:  Model  737-300.  -400.  and 
-500  series  airplanes:  as  listed  in  Boeing 
Alert  Service  Bulletin  737-27A1198.  dated 
)une  6.  1996:  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
olherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AO.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  tliat  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modincation.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  sticking  conditions  in  the 
rudder  trim  switch,  which  could  result  in 
uncommanded  movement  of  the  rudder  and 
consequent  deviation  of  the  airplane  from  its 
set  course,  accomplish  the  following: 

(a)  Wittun  2  years  after  the  effective  date 
of  this  AD.  replace  the  aileron/ rudder  trim 
control  module  P8— 43  having  part  number 
(P^)  69-73703-5  or  69-73703-6  with  a  new 
aileron/rudder  trim  control  module  having  P/ 
N  69-73703-a.  in  accordance  with  Boeing 
Alert  Service  Bulletin  737-27A1198.  dated 
)une  6.  1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACQ. 


Note  2:  Information  concarning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  firom  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-27A1196.  dated  )une  6.  1996. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  552(a) 
and  1  GFR  part  51.  Gopies  may  be  obtained 
from  Boeing  Gommercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington  98124- 
2207.  Copies  may  be  ir^spected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

(e)  This  amendment  becomes  effective  on 
April  21.  1997. 

Issued  in  Renton.  Washington,  on  March 
10,  1997. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  97-6541  Filed  3-17-97;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  96-NM-26-AD;  Amendment 
39-M«9:  AD  97-06-12] 

RIN  2120-AA64 

Airworthin«s8  Directives;  British 
Aerospace  Model  BAe  146  and  Avro 
146-RJ  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

StJMMARY:  This  amendment  supersedes 
two  existing  airworthiness  directives 
(AD),  applicable  to  British  Aerospace 
Model  BAe  146  and  Avro  146-RJ  series 
airplanes,  that  currently  require 
inspections  to  detect  cracking  of  the 
upper  main  fitting  of  the  nose  landing 
gear  (NLC).  and  replacement  or  repair  of 
cracked  parts,  if  necessary.  Those 
actions  were  prompted  by  reports  of 
cracking  in  the  main  fittings  of  the  NLG. 
This  amendment  requires  that,  for 
certain  airplanes,  the  inspections  be 
accomplished  at  reduced  intervals.  This 
amendment  is  prompted  by  the  results 
of  new  analyses  of  the  cracking  that 
were  conducted  by  the  manufacturer  of 
the  NLC.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
main  fitting,  which  could  lead  to 
collapse  of  the  NLG  during  landing. 
DATES:  Effective  April  21.  1997. 


The  incorporation  by  reference  of 
British  Aerospace  Service  Bulletin  S.B. 
32-131,  Revision  3,  dated  October  18. 
1995,  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  21,  1997. 

The  incorporation  by  reference  of 
British  Aerospace  Service  Bulletin  S.B. 
32-131,  Revision  2,  dated  July  10,  1993. 
as  listed  in  the  regulations,  was 
approved  previously  by  the  Director  of 
the  Federal  Register  as  of  April  6,  1995 
(60  FR  12413.  March  7, 1995). 

The  incorporation  by  reference  of 
British  Aerospace  Service  Bulletin  S.B. 
32-131,  Revision  1,  dated  November  12, 
1992,  as  listed  in  the  regulations,  was 
approved  previously  by  the  Director  of 
the  Federal  Register  as  of  October  7. 
1993  (58  FR  47036,  September  7,  1993). 

The  incorporation  by  reference  of 
British  Aerospace  Service  Bulletin  S.B. 
32-131.  dated  December  6,  1991,  as 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  January  12,  1993  (57  FR 
57883.  December  8, 1992). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Holding,  Inc., 
Avro  International  Aerospace  Division, 
P.O.  Box  16039.  Dulles  International 
Airport.  Washington  DC  20041-6039. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  93-17-04, 
amendment  39-8674  (58  FR  47036. 
September  7,  1993),  and  AD  95-04-06, 
amendment  39-9158  (60  FR  12413, 
March  7, 1995),  which  are  applicable  to 
British  Aerospace  Model  BAe  146  and 
Avro  146-RJ  series  airplanes,  was 
published  in  the  Federal  Register  on 
October  18,  1996  (61  FR  54366).  The 
action  proposed  to  supersede  AD  93- 
17-04  and  AD  95-O4-06  to  continue  to 
require  either  eddy  current  or  ultra  high 
sensitivity  penetrant  inspections  to 
detect  cracking  of  the  upper  main  fitting 
of  the  nose  landing  gear  (NLG).  and 
replacement  or  repair  of  cracked  parts, 
if  necessary.  It  also  proposed  to  require 
that  inspections  of  certain  airplanes 


equipped  with  specific  NLG's  be 
conducted  at  reduced  intervals. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the    . 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  52  Model 
BAe  146  and  Model  Avro  146-RJ  series 
airplanes  of  U.S.  registry  that  will  be 
affected  by  this  proposed  AD. 

The  inspections  that  are  currently 
required  by  AD  93-17-04  and  AD  95- 
04^6,  and  retained  in  this  proposal, 
take  approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labior  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
previously  required  actions  on  U.S. 
operators  is  estimated  to  be  $9,360,  or 
$180  per  airplane,  per  inspection  cycle. 

Although  this  amendment  adds  no 
new  actions,  the  associated  costs  for 
some  operators  will  increase  somewhat 
since  certain  inspections  will  be 
required  to  be  performed  more 
frequently. 

Tne  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.G.  106(g}.  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8674  (58  FR 
47036,  September  7, 1993)  and 
amendment  39-9158  (60  FR  12413, 
March  7,  1995),  by  adding  a  new 
airworthiness  directive  (AD), 
amendment  39-9969,  to  read  as  follows: 

97-06-12     British  Aerospace  Regional 
Aircraft  Limited,  Avro  International: 

Amendment  39-9969.  Docket  96-NM-26- 
AD.  Suftersedes  AD  93-17-04.  amendment 
39-8674;  and  AD  95-04-06.  amendment  39- 
9158. 

Applicability:  Model  BAe  146  and  Avro 
146-R)  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  jjerformance  of  the 
requirements  of  this  AD  is  affected,  the 
owneT/o(>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  tliis  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  main  fitting, 
which  could  lead  to  collapse  of  the  nose 
landing  gear  (NLG)  during  landing, 
accomplish  the  following: 

Restatement  of  Continuing  Requirements 

(a)  For  Model  BAe  146  series  airplanes  on 
which  NLG  part  number  200876002. 
200876004.  or  201138002  has  been  installed: 

(1)  Prior  to  the  accumulation  of  16.000 
total  landings  or  within  30  days  after  October 
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7.  1993  (the  effactive  date  of  AD  93-17-04. 
Amendment  39-8674).  whichever  occurs 
later,  conduct  an  eddy  current  or  ultra 
sensitivity  penetrant  inspection  of  the  NLC. 
in  accordance  with  British  Aerospace  Service 
Bulletin  S.B.  32-131.  dated  December  6, 
1991;  Revision  1.  dated  November  12.  1992: 
Revision  2,  dated  July  10.  1993:  or  Revision 
3.  dated  October  18,  1995.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  8.000  landings. 

(2)  If  cracking  is  detected  during  any 
inspection  required  by  this  paragraph,  prior 
to  further  Qight.  replace  the  currently 
iiutalled  NLC  with  a  new  or  serviceable  unit, 
or  repair  the  crack,  in  accordance  with  a 
method  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  After 
replacement  or  repair,  repeat  the  inspection 
at  intervals  not  to  exceed  8,000  landings. 

(b)  For  Model  Avro  146-RI  series  airplanes 
on  which  NLC  part  number  200876002. 
200876004.  or  201138002  has  been  installed: 

(1)  Prior  to  the  accumulation  of  16,000 
total  landings  or  within  30  days  after  April 
6. 1995  (the  effective  date  of  AD  95-04-06. 
Amendment  39-9158),  whichever  occurs 
later,  conduct  an  eddy  current  or  ultra 
sensitivity  penetrant  inspection  of  the  NLC. 
in  accordance  with  British  Aerospace  Service 
Bulletin  S.B.  32-131.  dated  December  6. 
1991:  Revision  1.  dated  November  12.  1992: 
Revision  2.  dated  July  10.  1993;  or  Revision 
3.  dated  October  IB,  1995.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  8.000  landings. 

(2)  If  cracking  is  detected  during  any 
inspection  required  by  this  paragraph,  prior 
to  further  flight,  replace  the  currently 
installed  NLC  with  a  new  or  serviceable  unit, 
or  repair  the  crack,  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  After 
replacement  or  repair,  repeat  the  inspection 
at  intervals  not  to  exceed  8.000  landings. 

(c)  For  Model  BAe  146  series  airplanes  on 
which  NLC  part  number  200876001  or 
200876003  has  been  installed: 

(1)  Prior  to  the  accumulation  of  4,000  total 
landings  or  within  30  days  after  October  7, 
1993  (the  effective  date  of  AD  93-17-04, 
Amendment  39—8674),  whichever  occurs 
later,  conduct  an  eddy  current  or  ultra  high 
sensitivity  penetrant  inspection  of  the  NLC. 
in  accordance  with  British  Aerospace  Service 


Bulletin  S.B.  32-131.  dated  December  6, 
1991:  Revision  1.  dated  November  12,  1992: 
Revision  2,  dated  July  10,  1993:  or  Revision 
3.  dated  October  18,  1995.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  4.000  landings  until  the  inspection 
required  by  paragraph  (e)  of  this  AD  is 
accomplished. 

(2)  If  cracking  is  detected  during  any 
inspection  required  by  this  paragraph,  prior 
to  further  flight,  replace  the  currently 
installed  NLC  with  a  new  or  serviceable  unit, 
or  repair  the  crack,  in  accordance  with  a 
method  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  After 
replacement  or  repair,  repeat  the  inspection 
at  intervals  not  to  exceed  4,000  landings  until 
the  inspection  required  by  paragraph  (e)  of 
this  AD  is  accomplished. 

(d)  For  Model  Avro  146-R)  series  airplanes 
on  which  NLC  part  number  200876001  or 
200876003  has  been  installed: 

(1)  Prior  to  the  accumulation  of  4,000  total 
landings  or  within  30  days  after  April  6.  1995 
(the  effective  date  of  AD  95-04-06, 
Amendment  39-9158).  whichever  occurs 
later,  conduct  an  eddy  current  or  ultra  high 
sensitivity  penetrant  inspection  of  the  NLC, 
in  accordance  with  British  Aerospace  Service 
Bulletin  S.B.  32-131,  dated  December  6. 
1991:  Revision  1.  dated  November  12,  1992: 
Revision  2,  dated  July  10,  1993:  or  Revision 
3.  dated  October  18.  1995.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  4,000  landings  until  the  inspection 
required  by  paragraph  (e)  of  this  AD  is 
accomplishetd. 

(2)  If  cracking  is  detected  during  any 
inspection  required  by  this  paragraph, 
prior  to  further  flight,  replace  the 
currently  installed  NLG  with  a  new  or 
serviceable  unit,  or  repair  the  crack,  in 
accordance  with  a  method  approved  by 
the  Manager.  Standardization  Branch. 
ANM-113.  FAA.  Transport  Airplane 
Directorate.  After  replacement  or  repair, 
repeat  the  inspection  at  intervals  not  to 
exceed  4.000  landings  until  the 
inspection  required  by  paragraph  (e)  of 
this  AD  is  accomplished. 

New  Requirements 

(e)  For  Model  BAe  146  and  Avro  146-RJ 
series  airplanes  on  which  NLC  part  number 


200876001  or  200876003  has  been  installed: 
Within  2,000  landings  ht>m  the  immediately 
preceding  inspection  conducted  in 
accordance  with  paragraph  (c)  or  (d)  of  this 
AD,  or  within  3  months  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
accomplish  the  following: 

(1)  Conduct  an  eddy  current  or  ultra  high 
sensitivity  penetrant  inspection  of  the  NLC, 
in  accordance  with  British  Aerospace  Service 
Bulletin  S.B.  32-131.  Revision  3.  dated 
October  18,  1995.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  2,000 
landings.  Accomplishment  of  this  inspection 
terminates  the  requirements  of  paragraph  (c) 
and  (d)  of  this  AD. 

Note  2:  The  British  Aerospace  service 
bulleUn  references  a  Messier-Dowty  Service 
Bulletin  145-32-109,  Revision  2.  dated 
August  2,  1995,  as  an  additional  source  of 
service  information. 

(2)  If  cracking  is  detected  during  any 
inspection  required  by  this  paragraph,  prior 
to  further  flight,  replace  the  currently 
installed  NLC  with  a  new  or  serviceable  unit, 
or  repair  the  crack,  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  After 
replacement  or  repair,  repeat  the  inspection 
at  intervals  not  to  exceed  2,000  landings. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager. 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished; 

(h)  The  inspections  shall  be  done  in 
accordance  with  the  following  British 
Aerospace  service  bulletins: 


Service  bulletin  number 

Revision  level 

Date 

S.B.  32-131   

S.B.  32-131   ^.. 

(Original) 

Revision  1  „ 

December  6,  1991. 
h4ovemt)er  12,  1992. 

SB.  32-131   

Revision  2  

Revision  3  

July  10.  1993. 
Octot)ef  18  1995 

S.B.  32-1 31    

The  incorporation  by  reference  (IBR)  of  certain  of  these  service  bulletins  was  approved  previously  by  the  Director  of  the  Federal 
Register  in  accordance  tvith  5  U.S.Q  552(a)  and  1  CFR  part  51.  as  follows: 


Seortce  bulletin  number/revision 

IBR  approval  date 

Federal  Register  citation 

SB.  32-131,  (original)  „ 

January  12,  1993  

(57  FR  57883.  December  8,  1992). 
(58  FR  47036.  September  7,  1993). 
(60  FR  12413,  March  7.  1995). 

S.B.  32-131.  RevisKXi  1  .„ „ 

October  7,  1993  

S.B.  32-131,  Revision  2  

April  6.  1995  
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may  be  obtained  from  British  Aerospace  Holding,  Inc..  Avro  International  Aerospace  Division,  P.O.  Box  16039    Dulles  International 
Airport,  Washington  DC  20041-6039.  Copies  may  be  inspected  at  the  FAA,  Transport  Airplane  Directorate,  1601  Lind  Avenue    SW 
Renton,  Washington;  or  at  the  Office  of  the  Federal  Register,  800  North  Capitol  Street,  NW.,  Suite  700,  Washington  DC 


(i)  This  amendment  becomes  effective  on 
April  21.  1997. 

Issued  in  Renton,  Washington,  on  March 
11, 1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-6717  Filed  3-17-97;  8:45  am] 

BILUNQ  CODE  M10-13-U 


The  incorporation  by  refer«nc8  of  British  Aerospace  Service  Bulletin  S.B.  32-131.  Revision  3.  dated  October  18.  1995.  is  approved 
by  the  Director  of  the  Federal  Register  in  accordance  with  5  U.S.C.  552(a)  and  1  CFR  part  51.  Copies  of  any  of  the«e  service  bulletins 


14  CFR  Part  71 

[Docket  No.  96-ACE-221 

Amendment  to  Class  E  Airspace, 
Alliance,  NE 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

summary:  The  direct  final  rule, 
pubhshed  on  January  14, 1997.  amends 
the  Class  E  airspace  area  at  Alliance 
Municipal  Airport.  Alliance,  NE.  The 
Federal  Aviation  Administration  has 
developed  a  Standard  Instrument 
Approach  Procedure  (SIAP)  based  on 
the  Global  Positioning  System.  The 
effect  of  the  direct  final  rule  is  to 
provide  additional  controlled  airspace 
for  aircraft  departing  Alliance 
Municipal  Airport. 

EFFECTIVE  DATE:  May  22.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Operations  Branch,  ACE-530C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City.  MO  64106, 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  the  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  January  14,  1997  (62  FR 
1828).  The  FAA  uses  the  direct  final 
rulemaking  procediue  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
pubUc  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
as  adverse  comment,  was  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
May  22, 1997.  No  adverse  comments 
were  received,  and  thus  this  document 
confirms  that  this  final  rule  will  become 
efferiive  on  that  date. 


Issued  in  Kansas  City,  MO,  on  Fetiruary  26, 
1997. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  97-6399  Filed  3-17-97;  8:45  am) 

BiLUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Docket  No.  96-ACE-24] 

Amendment  to  Class  E  Airspace, 
Sidney,  NE 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  The  direct  final  rule, 
published  on  January  14,  1997,  amends 
the  Class  E  airspace  area  at  Sidney 
Municipal  Airport,  Sidney,  NE.  The 
Federal  Aviation  Administration  has 
developed  a  Standard  Instrument 
Approach  Procedure  (SIAP)  based  on 
the  Global  Positioning  System.  The 
effect  of  the  direct  final  rule  is  to 
provide  additional  controlled  airspace 
for  aircraft  departing  Sidney  Municipal 
Airport. 

EFFECTIVE  DATE:  May  22,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division. 
Operations  Branch,  ACE-530C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106, 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  the  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  January  14,  1997  (62  FR 
1827).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  was  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
May  22, 1997.  No  adverse  comments 
were  received,  and  thus  this  document 
confirms  that  this  final  rule  will  become 
effective  on  that  date. 


Issued  in  Kansas  City,  MO,  on  February  26, 
1997. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  97-6398  Filed  3-17-97;  8:45  am] 
BILUNG  CODE  4910-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210  and  240 

[Release  No.  34-38387;  IC-22553;  FR-49; 
File  No.  37-20-96] 

RIN  3235-AG70 

Implementation  of  Section  10A  of  the 
Securities  Exchange  Act  of  1934 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
is  adopting  revisions  to  its  rules  to 
implement  the  reporting  requirements 
in  section  lOA  of  the  S«:urities 
Exchange  Act  of  1934  (the  "Exchange 
Act").  Section  lOA  requires,  among 
other  things,  that  the  auditor  of  an 
issuer's  financial  statements  report  to 
the  issuer's  board  of  directors  certain 
uncorrected  illegal  acts  of  the  issuer, 
and  that  the  issuer  notify  the 
Commission  that  it  has  received  such  a 
report.  If  the  issuer  fails  to  provide  that 
notice,  the  auditor  is  required  by  section 
lOA  to  furnish  directly  to  the 
Commission  the  report  given  to  the 
Board.  The  amendments  to  the 
Commission's  Exchange  Act  Rules 
implement  those  reporting 
requirements.  The  Commission  also  is 
adopting  revisions  to  Regulation  S-X  to 
conform  the  definition  of  "audit"  in  that 
regulation  with  the  wording  in  section 
lOA. 

EFFECTIVE  DATE:  The  rule  revisions  are 
effective  April  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Bums  or  W.  Scott  Bayless,  at 
(202)  942-1400.  Office  of  the  Chief 
Accountant,  Mail  Stop  11-3,  or 
Kathleen  Clarke,  at  (202)  942-0724, 
Division  of  Investment  Management, 
Mail  Stop  10-6,  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  adopting  amendments  to 
its  Exchange  Act  Rules,  17  CFR  240,  by 
adding  Rule  lOA-1,  and  Regulation  S- 
X,  17  CFR  210,  by  revising  Rule  1-02. 
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I.  Background 

Title  ni  to  the  Private  Securities 
Litigation  Reform  Act  of  1995  (the 
•Reform  Act").  Public  Law  No.  104-67. 
enacted  on  December  22, 1995.  added 
section  lOA  to  the  Exchange  Act.  As 
discussed  below,  section  lOA  requires 
that  each  audit  under  the  Exchange  Act ' 
include  procedures  regarding  the 
detection  of  illegal  acts,  the 
identification  of  related  party 
transactions,  and  the  evaluation  of  the 
issuer's  ability  to  continue  as  a  going 
concern.  Section  lOA  also  codifies 
certain  professional  auditing  standards 
regarding  the  detection  of  illegal  acts  ^ 
by  issuers  and  imposes  expanded 
obligations  on  auditors  ^  to  report  in  a 
timely  manner  certain  uncorrected 
illegal  acts  to  an  issuer's  board  of 
directors.  It  further  requires  the  issuer, 
or  if  the  issuer  fails  to  do  so  then  the 
auditor,  to  provide  information 
regarding  the  illegal  act  to  the 
Commission. 

On  August  22,  1996.  the  Commission 
published  for  comment  proposed 
revisions  to  its  rules  to  implement  the 
reporting  requirements  set  forth  in 
section  lOA  and  to  amend  the  definition 
of  "audit"  in  Regulation  S-X  to  conform 
with  the  provisions  of  that  section.*  The 
Proposing  Release  contains  a  discussion 
of  each  paragraph  of  section  lOA. 
Interested  parties  may  wish  to  refer  to 
the  Proposing  Release  for  additional 
background  information. 

More  specifically,  section  lOA(a) 
provides  that  each  audit  required  by  the 
Exchange  Act  of  issuers'  financial 
statements  include,  "in  accordance  with 
generally  accepted  auditing  standards, 
as  may  be  modified  or  supplemented 


'  Because  section  lOA  applies  (o  audits  under  the 
Exchange  Act.  it  and  Rule  lOA-I  apply  to  audits 
of  the  financial  statements  of  foreign  private  issuers 
thai  are  required  under  that  Act. 

'Section  lOA(f)  defines  the  term  "illegal  act" 
broadly  lo  mean  "an  act  or  omission  thai  violates 
any  law.  or  any  rule  or  regulation  having  the  force 
of  law."  This  definition  is  consistent  generally  with 
Statement  on  Auditing  Standards  No.  54.  "Illegal 
Acts  by  Qients."  1  2  (laouary  1.  1989).  AU  §317.02. 
which  states,  "the  term  illegal  acts  *   *   *  rerfars  to 
violations  of  laws  or  governmental  regulations." 

'  For  the  purpose  of  this  release,  the  term 
"auditor"  refers  to  any  independent  public  or 
certified  public  accountant  who  is  performing  or 
has  performed  an  audit  of  a  registrant's  financial 
statements  and  whose  audit  report  has  or  will  be 
filed  with  the  Commission  in  accordance  with  the 
federal  sectuilies  laws  or  the  Commission's 
regulations.  See,  e.^..  sections  12(bKl)  (J)  and  (K). 
1 3(aH2|.  and  1 7(e)  of  the  Exchange  Act.  1 S  U.S.C 
78J(b)(l)  0)  and  (K).  78m(a)(2).  and  78q(e).  and  the 
Commission's  Regulation  S-X.  17  CFR  §210.  The 
term  "independent  accountant"  is  used  in  the 
regulatory  text  in  order  to  be  consistent  with 
existing  provisions  in  Regulation  S-X. 

'Securities  Exchange  Act  Release  No.  37S94, 
Investment  Company  Act  Release  No.  22162.  File 
No.  S7-20-96  (August  22.  1996)  |61  FR  45730)  (the 
"Proposing  Release  "). 


Cram  time  to  time  by  the 
Commission — " 

1.  Procedures  designed  to  provide 
reasonable  assiu-ance  of  detecting  illegal 
acts  that  would  have  a  direct  and 
material  effect  on  the  determination  of 
financial  statement  amounts: 

2.  Procedures  designed  to  identify 
related  party  transactions  that  are 
material  to  the  financial  statements  or 
otherwise  require  disclosure  therein; 
and 

3.  An  evaluation  of  whether  there  is 
substantial  doubt  about  the  issuer's 
ability  to  continue  as  a  going  concern 
during  the  ensuing  fiscal  year.' 

Certain  procedures  in  each  of  these 
three  areas  already  are  required  by 
generally  accepted  auditing  standards 
("GAAS")«  in  the  United  States  and  are 
further  codified  in  the  Statements  on 
Auditing  Standards  ("SAS")  ^  adopted 
by  the  Auditing  Standards  Board 
("ASB").  the  senior  technical  body  for 
auditing  matters  of  the  American 


'Section  lOA(a)  (1),  (2).  and  (3). 

*In  February  1941.  the  Commission  amended 
Rule  2-02  of  RegulaUon  S-X.  17  CFR  §  210.2-02. 
to  require  that  the  independent  accountant  state  in 
his  or  her  report  "whether  the  audit  was  made  in 
accordance  with  generally  accepted  auditing 
standards*    *    *"  Accounting  Series  Release  No.  21 
(February  5.  1941).  In  this  release,  the  Commission 
defined  "generally  accepted  auditing  standards"  to 
mean  the  application  of  "generally  recognized 
normal  auditing  procedures"  with  professional 
competence  by  properly  trained  persons.  The 
Commission  defined  "generally  recognized  normal 
auditing  procedures"  to  be  those  normally 
employed  by  skilled  accountants  and  those 
prescribed  by  authoritative  bodies  dealing  with  the 
subject  of  auditing,  such  as  accounting  societies  and 
governmental  bodies  having  jurisdiction  in  the  area. 
Id.  Following  this  addition  to  the  Commission's 
rules,  the  relevant  professional  committee  at  the 
time,  the  Committee  on  Auditing  Procedure,  began 
a  study  to  determine  which  auditing  standards 
should  be  included  within  "CAAS."  In  1948,  the 
membership  of  the  predecessor  organization  to  the 
American  Institute  of  Certified  Public  Accountants 
("AICPA")  approved  ten  standards  as  constituting 
CAAS.  See.  AICPA.  Codification  of  Statements  on 
Auditing  Standards,  AU  $  150.02.  These  ten 
standards  are  supplemented  by  Statements  on 
Auditing  Standards,  which  currently  are  issued  by 
the  Auditing  Standards  Board  of  the  AICPA. 

^Currently  effective  Statements  on  Auditing 
Standards  are  published  by  the  American  liutitute 
of  CertiTied  Public  Accountants  in  the  Codification 
of  Statements  on  Auditing  Standards.  Provisions  in 

the  Codification  are  designated  as  "AU  § ."  For 

standards  addressing  those  procedures  mandated  by 
section  10A.  see  SAS  54.  "Illegal  Acts  by  Clients" 
(January  1,  1989).  AU  §317;  SAS  45.  "Related 
Parties  "  (September  30.  1983).  AU  $334:  and  SAS 
59.  64.  and  77  reprinted  in  "The  Auditor's 
Coiuideration  of  an  Entity's  Ability  to  Continue  as 
a  GoiagCoacam  "  Oanuary  1, 1989),  AU  §  341.  See 
also  SAS  53,  "The  Auditor's  Responsibility  to 
Delect  and  Report  Errors  and  Irregularities" 
(January  1.  1989).  AU  S  316.  The  ASB  recently 
adopted  a  revision  to  SAS  53.  which  will  be 
entitled  "Consideration  of  Fraud  in  a  Financial 
Statement  Audit"  and  designated  as  SAS  82.  This 
new  standard  should  be  published  in  Spring  1997 
and  will  be  applicable  to  the  audits  of  1997 
financial  statements. 


Institute  of  Certified  Public  Accountants 
("AICPA"). « 

In  addition  to  the  requirement  in 
section  lOA(a)  that  auditors  perform 
procedures  designed  to  enhance  the 
detection  of  fraudulent  financial 
reporting,  section  10A(b)  contains 
provisions  that  would  require  an  auditor 
to  report  directly  to  the  Commission 
certain  detected  illegal  acts  if  ^e  issuer 
fails  to  do  so. 

Under  section  10A(b),  if.  while 
conducting  the  audit  of  the  issuer's 
financial  statements,  the  auditor 
becomes  aware  of  information 
indicating  that  an  illegal  act  (whether  or 
not  material  to  the  financial  statements) 
has  occurred  or  may  have  occurred, 
then  the  auditor  would  be  required,  in 
accordance  with  CAAS,  "as  may  be 
modified  or  supplemented  trom  time  to 
time  by  the  Commission,"  to  determine 
whether  it  is  "likely"  that  an  illegal  act 
has  occiured  and,  if  so,  its  possible 
effect  on  the  financial  statements 
(including  any  contingent  monetary 
effects,  such  as  fines,  penalties,  and 
damages).*  The  auditor  would  be 
required  to  inform  the  issuer's 
management  of  the  illegal  act  "as  soon 
as  practic:able."  In  addition,  the  auditor 
must  assure  him/herself  that  the  issuer's 
board  of  directors  is  adequately 
informed,  by  management  or  otherwise, 
of  any  detected  illegal  act.'" 

Aluough  CAAS  contains  procedures 
for  similar  notification  of  illegal  acts  to 
managements  and  boards  of  directors," 
section  10A(b)  contains  the  additional 
requirement  that  these  notifications 
occur  "as  soon  as  practicable."  '^ 

After  the  auditor  determines  that  the 
audit  committee  or  the  board  of 
directors  has  been  adequately  informed 
of  an  illegal  act  and  the  auditor  reaches 


'The  ASB's  15  members  serve  on  a  part-time 
basis  and  are  appointed  for  one  year  terms  that  may 
be  extended  for  up  to  three  years. 

'Section  10A(b)(l)(A).  See.  SAS  54. 11 10-15, 
AU  §317.10-.15.  Par^raph  11  of  SAS  54  sets  forth 
additional  audit  procedures  that  might  be  necessary 
once  the  auditor  becomes  aware  of  a  [lossible  illegal 
act. 

'••Section  10A(b)(l)(B).  See.  SAS  54. 1 17.  AU 
§317.17. 

<  >  See.  SAS  54. 11 10  and  17.  AU  §  317.10  and 
.17. 

"The  addition  of  this  time  period  refiects  the 
original  legislative  efforts  in  this  area  to  provide  an 
earlier  warning  to  the  SEC  of  registrants'  potential 
illegal  acts  than  may  occur  under  the  current  Form 
8-K  procedures,  see  note  20  infra,  and  in  audit 
reporU.  See  H.R.  Rep.  No.  102-890.  102d  Cong..  2d 
Sess.  3  (1992),  which  contained  the  predecessor 
legislation  to  Section  lOA  and  stated: 

This  legislation  amends  the  Securities  Exchange 
Act  of  1934  (Exchange  Act)  to  improve  fraud 
detection  and  disclosure  with  respect  to  public 
companies  by  codifying  auditing  standards  in 
certain  specified  areas  and  by  providing  a 
mechanism  for  earlier  warning  to  the  Securities  and 
Exchange  Commission  of  ctetain  illegal  acts  by 
registrants. 


three  specified  conclusions,  the  auditor 
is  required  by  section  10A(b)(2)  to 
report  those  conclusions  directly  to  the 
board  of  directors  "as  soon  as 
practicable."  The  three  conclusions  set 
forth  in  section  10A(b)(2)  that  trigger  the 
auditor's  obligation  to  report  to  the 
board  are  that: 

1.  The  illegal  act  has  a  material 
effect '3  on  the  issuer's  financial 
statements, 

2.  Senior  management  has  not  taken, 
and  the  board  of  directors  has  not 
caused  senior  management  to  take, 
timely  and  appropriate  remedial  actions 
with  respect  to  the  illegal  act,  and 

3.  The  failure  to  take  remedial  action 
is  reasonably  expected  to  warrant  either 
a  departiue  from  the  auditor's  standard 
audit  report,'*  when  made,  or  the 
auditor's  resignation  from  the  audit 
engagement.  ■' 

If  the  board  of  directors  receives  a 
report  that  the  auditor  has  reached  these 
conclusions,  then  the  board  has  one 
business  day  to  notify  the  Commission 
that  it  received  such  a  report.  If  the 
auditor  does  not  receive  a  copy  of  the 
board's  notice  to  the  Commission  within 
that  one  business  day  period,  then  by 
the  end  of  the  next  business  day  the 
auditor  is  required  to  furnish  directly  to 
the  Commission  a  copy  of  the  report 
given  to  the  board  (or  the 
documentation  of  any  oral  report  '*)." 
The  auditor's  resignation  frtsm  the  audit 
engagement  does  not  negate  the 
auditor's  obligation  to  fiirnish  his  or  her 
report  to  the  Commission  in  these 
circumstances. '  * 

n.  Discussion  of  Rule  Amendments 

A.RuJelOA-1. 

Rule  lOA-1  is  based  on  the  premise 
that  the  notices  and  reports  imder 
section  lOA  are  to  assist  the 
Commission  in  performing  its 
enforcement  responsibilities  and, 
therefore,  will  be  non-public.  Disclosure 


"The  auditor  should  consider  both  the 
quantitative  and  qualitative  materiality  of  the  act. 
including  contingent  liabilities  that  might  be 
created  by  the  illegal  act.  See.  e.g.,  SAS  54. 1 13. 
AU  §317.13.  and  SAS  47,  "Audit  Risk  and 
Materiality  in  Conducting  an  Audit,"  1 6  (June  30. 
1984).  AU  §312.06. 

"See.  SAS  58.  "Reports  on  Audited  Financial 
StatemenU."  1 10  (January  1, 1989),  AU  §508.10, 
for  a  general  discussion  of  the  circumstances  that 
may  require  the  auditor  lo  depart  from  the  standard 
report  and  the  types  of  opinions,  other  than  the 
standard  report,  that  may  be  expressed  by  the 
auditor  in  various  circumstances. 

"Section  10A(b)(2)  (A).  (B),  and  (C).  See 
generally.  SAS  54,  H  18-22.  AU  §317.18-.22. 

'*For  documentation  requirements  under  CAAS. 
see.  e.g..  SAS  54. 1 17.  AU  §317.17.  and  SAS  61. 
"Communication  with  Audit  Committees."  1 3 
(January  1,  1989).  AU  §380.03. 

"SecUonlOA(bM3). 

"Section  10A(bK4). 


to  the  public  of  issuers'  illegal  acts  will 
continue  to  be  made  in  modified  audit 
reports  "  or,  when  the  auditor  has 
resigned,  been  dismissed,  or  elected  not 
to  stand  for  re-election,  on  Form  8-K» 
under  the  Exchange  Act  and  on  Form 
N-SAR2'  under  the  Investment 


"For  the  effect  of  illegal  acts  on  the  audit  report 
see.  SAS  53, 11 26  and  27,  AU  §  316.26  and  .27,  and 
SAS  54. 11 18-21.  AU  §317.18-  21.  See  generally. 
SAS  58. 64.  and  79  reprinted  in  Reports  on  Audited 
Financial  Statements  (January  1, 1989).  which 
describes  the  standard  report  and  the  various 
opinions  that  may  be  reflected  in  the  auditor's 
report.  SAS  58. 11  7-10.  AU  §  508.07-10. 

»ltem  4  of  Form  8-K.  17  CFR  §  249.308.  Hem  304 
of  Regulation  S-K.  17  CFR  §  229.304.  and  Item  304 
of  Regulation  S-B.  17  CFR  §228.304.  In  summary, 
these  provisions  state  that  a  registrant  must  file  a 
Form  8-K.  providing  the  information  required  by 
item  4  of  that  form,  within  five  business  days  of  the 
date  that  the  registrant's  auditor  (or  an  independent 
accountant  upon  whom  the  auditor  expressed 
reliance  in  its  audit  report  regarding  a  significant 
subsidiary)  resigns,  declines  to  stand  for  re-election, 
or  is  dismissed,  and  within  five  business  days  of  the 
date  a  new  auditor  is  engaged.  TTie  registrant  is  to 
ask  the  former  auditor  to  provide  the  registrant  with 
a  letter  indicating  whether  the  former  auditor  agrees 
with  the  disclosures  in  the  Form  8-K  that  reports 
the  termination  of  the  audit  engagement  and,  if  not. 
the  respects  in  which  the  auditor  disagrees.  This 
letter  is  lo  be  filed  with  the  Commission  as  an 
exhibit  by  amendment  to  the  registrant's  Form 
8-K  within  10  business  days  of  the  date  that  (he 
Form  8-K  was  filed. 

The  registrant's  Form  8-K  must  state,  among 
other  things:  whether  the  former  auditor  resigned, 
was  dismissed,  or  declined  lo  stand  for  re-election 
and  the  date  thereof;  whether  the  auditor  modified 
his  or  her  report  on  the  registrant's  financial 
statements  for  either  of  the  last  two  fiscal  years  and, 
if  so,  the  nature  of  the  modification:  whether  the 
decision  to  change  auditors  was  recommended  or 
approved  by  the  audit  committee  or  board  of 
directors:  wfaetha.  in  connection  with  the  audits  of 
the  financial  statements  for  the  two  most  recent 
fiscal  years,  and  any  subsequent  interim  period, 
there  were  any  disagreements  between  the  auditor 
and  the  registrant  on  any  matter  of  accounting 
principles  or  practices,  auditing  scope  or  procedure, 
or  financial  statement  disclosure.  The  Form  8-K 
also  must  provide  disclosure  of  any  instance  within 
the  applicable  time  period  where  the  former  auditor 
advised  the  registrant  that  (1)  The  internal  controls 
necessary  for  the  registrant  to  develop  reliable 
financial  statements  did  not  exist,  (2)  information 
had  come  to  the  auditor's  attention  that  led  him  or 
her  no  longer  lo  be  able  lo  rely  on  management's 
representations,  or  that  made  the  auditor  unwilling 
to  be  associated  with  the  registrant's  financial 
statements,  (3)  there  was  a  need  to  expand 
significantly  the  scope  of  the  audit  and,  due  to  the 
auditor's  resignation  or  for  any  other  reason,  the 
scope  was  not  expanded,  or  (4)  information  had 
come  lo  the  auditor's  attention  affecting  the 
reliability  of  past  audit  reports  or  financial 
statements  and  the  issue  had  not  been  resolved  to 
the  auditor's  satisfaction  prior  to  the  auditor's 
resignation,  dismissal,  or  declination  lo  stand  for  re- 
election. 

"  Sub-item  77K  of  Form 
N-SAR.  17  CFR  §  274.101 ,  requires  investment 
companies  filing  Form  N-SAR  to  provide  the 
information  required  by  item  4  of  Form  8-K.  Sub- 
item  77K  of  Form  N-SAR  notes  that 
notwithstanding  the  requirements  in  Form  8-K  lo 
file  more  frequently,  registrants  need  only  file  such 
information  semi-annually  in  accordance  with  the 
requirements  of  Form  N-SAR. 


Company  Act  of  1940  (the  "Investment 
Company  Act"),  among  others. 

In  testifying  on  prior  bills  that 
contained  the  same  reporting 
requirements,  the  Commission  stated, 
"(W)e  anticipate  that  reports  filed  under 
section  lOA  would  be  confidential  and 
exempt  frt)m  disclosure  under  the 
Freedom  of  Information  Act."  22  The 
Commission  further  noted. 

Premature  disclosure  of  the  issuer  mad 
auditor  reftorts  could,  among  other  things, 
interfere  with  the  Commission's 
investigation,  deprive  the  issuer  or  other 
persons  of  the  right  to  a  fair  trial  or  impartial 
adjudication,  constitute  an  unwarranted 
invasion  of  privacy,  or  disclose  a  confidential 
source.  In  addition,  issuer  and  auditor 
reports  under  Section  lOA  might  contain 
conndential  commercial  or  financial 
information  exempt  from  disclosure  luder 
FOIA  Exemption  4.  5  U.S.C.  552(b)(4)." 
The  Commission's  testimony  also 
states  that  the  direct  reporting 
provisions  in  the  bill  might  provide  an 
earlier  warning  of  certain  illegal  acts 
that  could  allow  the  Commission  to 
begin  enforcement  investigations  at  an 
earlier  date.^* 

Acconiingly,  Rule  lOA-1  provides 
that  section  lOA  notices  provided  by  the 
board  and  reports  submitted  by  the 
auditor  will  be  non-public  and  exempt 
from  disclosure  under  the  Freedom  of 
Information  Act  ("FOIA")  to  the  same 
extent  as  the  Commission's  investigative 
records." 

Commentators  responding  to  the 
Proposing  Release  supported  the 
position  that  reports  and  notices  imder 
section  lOA  should  be  non-public.  Some 
suggested,  however,  that  proposed  Rule 
lOA-1  was  unclear  as  to  the  availability 
of  FOIA  exemptions,  in  addition  to  the 
exemptions  for  investigative  records,  for 
the  information  contained  in  these 
notices  and  reports.  An  instruction  has 
been  added  to  Rule  lOA-l(c),  therefore, 
specifically  to  notify  issuers  and 
auditors  that  they  may  apply  for 
confidential  treatment  under  additional 
FOIA  exemptions  in  accordance  with 
the  Commission's  normal  procedures.^* 
Despite  the  confidential  nature  of  the 
reports  under  section  lOA,  these 
reporting  requirements  should  improve 
the  quality  of  public  disclosures  in 


"  X^'>°>o°y  of  Richard  C  Breeden.  Chairman. 
U.S.  Securities  and  Exchange  Commission. 
Concerning  H.R.  574.  The  Financial  Fraud 
Detection  and  Disclosure  Act.  Before  the 
Subcommittee  on  Telecommunications  and  Finance 
of  the  House  Committee  on  Energy  and  Commerce, 
103d  Cong..  1st  Sess..  32  (February  18. 1993). 

"W..  at  32  n.  36. 

w/d..  at31. 

»Rule  lOA-l(c).  See  also  5  U.S.C.  552(bX7). 
which  exempts  from  disclosure  certain  "records  or 
informaUon  compiled  for  law  enforcement 
purposes." 

»  See  17  CFR  §200.83. 


iMI 
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Forms  8-K  and  N-SAR  and  in  audit 
reports  on  issuers'  financial  statements, 
because  it  is  unlikely  that  issuers  and 
auditors  will  make  public  disclosures 
that  are  incompatible  with  the 
confidential  reports  made  to  the 
Commission.  Also,  the  direct  reporting 
requirements  in  section  lOA  should  give 
auditors  additional  leverage  to  prompt 
management  to  correct  illegal  acts  and 
to  make  appropriate  adjustments  in 
their  financial  statements. 

Rule  lOA-1  designates  the 
Commission's  Office  of  the  Chief 
Accountant  ("OCA")  as  the  appropriate 
office  to  receive  the  notice  provided  by 
any  issuer  under  section  10A(b)(3)  ^^ 
and  any  reports  provided  by  auditors 
under  section  10A{b)(3)  or  10A(b)(4).2» 
No  commentators  objected  to  OCA  as 
the  designated  party  to  receive  these 
notices  and  reports.  OCA  expeditiously 
will  forward  copies  of  the  notice  or 
report  to  all  appropriate  offices  and 
divisions  within  the  Commission.  The 
notice  or  report  may  be  provided  to 
other  authorities,  as  appropriate.^ 

Delivery  of  the  notice  or  report  to 
OCA  may  occur  under  Rule  lOA-1  in 
any  manner,  provided  the  notice  or 
report  is  received  by  OCA  within  the 
statutoiy  time  period.'*'  Currently,  the 
most  timely  manner  of  delivery  may  be 
through  submission  of  a  facsimile," 
telegraph,  or  personal  delivery.  Issuers 
should  be  aware  that  providing  such 
information  on  the  Edgar  filing  system, 
however,  may  result  in  the  information 
becoming  available  to  the  public.  In  the 
future,  procedures  may  be  developed  for 
issuers  and  auditors  to  deliver 
confidential  information  directly  to 
OCA  via  electronic  mail.  Rule  lOA-1 
would  permit  use  of  such  means  of 
delivery.'^ 


"RulelOA-l(a). 

»RulelOA-l(b). 

"See  17  cm  5  240.24C-1. 

»Rule10A-1  lalandR)). 

"  The  phone  number  for  OCA's  facsimile 
machine  currently  is  (202)  942-9656.  Such  phone 
numbers,  however,  are  subject  to  change  without 
notice  and  registrants  and  auditors  should  verify 
the  accuracy  of  the  number  before  use. 

"  A  similar  provision  applies  to  auditors  of 
broker  .dealers.  See  Rule  I7a-5(hM2)  under  the 
Exchange  Act.  17  CTR  §240.1 7a-5(hH2).  which 
states  that  if.  during  the  course  of  audit  or  interim 
work,  the  auditor  determines  that  any  material  . 
inadequacies  exist  in  the  accounting  system, 
internal  accounting  control,  procedures  for 
safeguarding  securities,  or  certain  other  practices 
and  procedures,  then  the  auditor  shall  call  those 
inadequacies  lo  the  attention  of  the  chief  financial 
officer  of  the  broker  .dealer,  who  has  the  obligation 
to  notify  the  Commission  and  the  designated 
examining  authority  within  24  hours  thereafier.  If 
the  auditor  does  not  receive  a  copy  of  that  notice 
writhin  that  24  hour  period,  or  if  the  auditor 
disagree*  with  the  statements  in  the  notice,  then  the 
auditor  must  inform  the  Commission  and  the 
dasignated  examining  authority  of  the  material 
inadequacy  within  the  next  24  hours. 


Rule  lOA-l(a)  also  sets  forth  the 
required  contents  for  a  issuer's  notice  to 
the  Commission.  This  notice  must  be  in 
writing  and  identify  the  issuer  and  the 
auditor,  and  state  the  date  the  auditor 
made  its  report  to  the  board.  Under  the 
rule  proposal,  the  issuer  also  would 
provide  a  summary  of  the  report.  The 
summary  would  describe  the  act  and  the 
potential  impact  of  that  act  on  the 
issuer's  financial  statements.  This 
information  is  consistent  with  the 
requirement  under  GAAS  that  the 
auditor's  communication  with  the 
issuer's  audit  committee  "should 
describe  the  act,  the  circumstances  of  its 
occurrence,  and  the  effect  on  the 
financial  statements."  "  One 
commentator  suggested  that  issuers 
have  the  option  of  providing  either  the 
summary  of  the  independent 
accountant's  report,  as  proposed,  or 
directly  providing  that  report  to  OCA. 
This  commentator  noted,  however,  that 
if  an  issuer  submits  the  independent 
accountant's  report  to  OCA  a  question 
may  arise  regarding  the  availability  to 
the  independent  auditor  of  the  section 
lOA(c)  protection  against  civil  liability 
for  the  findings,  conclusions,  or 
statements  in  his  or  her  report.^'*  As 
adopted.  Rule  lOA-1  incorporates  the 
commentator's  suggestion  and  permits 
issuers  the  option  of  providing  either  a 
summary  of  the  independent 
accountant's  report  or  a  copy  of  that 
report.  To  clarify  the  application  of  the 
section  lOA(c)  safe  harbor,  Rule  lOA-1 
now  provides  that  the  safe  harbor 
available  to  auditors  shall  apply  not 
only  when  the  report  is  furnished  to 
OCA  by  the  auditor  but  also  when  it  is 
provided  by  the  issuer. 

As  had  been  proposed,  Rule  lOA-l(a) 
also  specifically  permits  an  issuer  to 
include  additional  information  with  the 
required  notice  to  the  Commission 
regarding  the  issuer's  view  of,  and 
response  to,  the  section  lOA  report  it 
has  received  from  the  auditor. 

Regarding  reports  filed  by  auditors, 
Rule  10A-l(b)  specifies  that  if  the  report 
does  not  identify  clearly  both  the  issuer 
and  the  auditor,  then  the  auditor  must 
attach  that  information  to  the  report 
submitted  to  OCA. 

Rule  lOA-1  makes  clear  that 
providing  the  notice  or  report  in 
accordance  with  section  lOA  and  Rule 
lOA-1  does  not.  in  any  way,  affect  the 
obligations  of  the  issuer  and  the  auditor 


to  file  and  make  all  applicable  public 
disclosures  required  by  the 
Commission's  rules,  including,  without 
limitation.  Forms  8-K  and  N-SAR,  and 
of  the  auditor  to  comply  with  GAAS 
reporting  requirements.'*  Similarly, 
Rule  lOA-1  states  that  the  confidential 
nature  of  the  notice  and  the  report  to  the 
Commission  does  not  diminish  an 
issuer's  or  auditor's  obligations  to  make 
full  disclosures  required  by  the 
Commission's  rules,  forms,  reports,  or 
disclosure  items,  or  by  applicable 
professional  standards. 

In  response  to  the  Proposing  Release, 
the  Commission  received  additional 
comments  requesting  it  to  interpret  or 
amend  certain  additional  provisions  of 
section  lOA.  For  example,  some 
commentators  suggested  that  the 
Commission  amend  the  statutory 
definition  of  "illegal  act"  to  follow  more 
closely  the  definition  in  the  auditing 
literature.'*  Another  commentator 
recommended  that  auditors  be  required 
to  report  all  illegal  acts  to  the  lx>ard  of 
directors  (as  opposed  to  management), 
not  merely  those  acts  that  are  material 
to  the  financial  statements.  One 
commentator  suggested  that  the 
Commission  extend  the  protection  for 
auditors  against  civil  liability  found  in 
section  lOA(c)  for  statements  in  reports 
submitted  to  the  Commission  under 
section  10A(b),  to  statements  made  by 
the  auditor  in  additional  documents  and 
in  other  contexts.  Commentators  also 
requested  that  the  Commission  extend 
the  one-business-day  reporting  periods 
in  the  statute  to  five  business  days.  Such 
comments,  however,  are  beyond  the 
scope  of  this  rulemaking  pr(x;eeding 
and,  in  some  cases,  request  that  the 
Commission  promulgate  rules  contrary 
to  the  statutory  mandate  of  section  lOA. 

B.  Rule  1 -02(d) 

The  Commission  is  adopting  the 
proposed  amendment  to  conform  the 
definition  of  "Audit  (or  examination)" 
in  Rule  l-02(d)  of  Regulation  S-X  with 
section  lOA.  The  amendment  notes  that 
audits  of  the  financial  statements  of 
Commission  issuers  should  be 
performed  "in  accordance  with 
generally  accepted  auditing  standards, 
as  may  be  modified  or  supplemented  by 
the  Commission."  The  purpose  of  this 
amendment  is  to  alert  auditors  and 
issuers  to  the  possibility  that  additional 


audit  procedures,  beyond  those  required 
by  GAAS,  may  be  required  by  the 
Commission  in  certain  circumstances. 

Some  commentators  objected  to  the 
proposed  revision  of  Rule  l-02(d)  on 
the  ground  that  the  Commission's 
statutory  authority  to  modify  or 
supplement  GAAS  is  limited  to  the 
three  circumstances  expressly  set  forth 
in  section  lOA;  i.e.,  illegal  acts,  related 
party  transactions,  and  going  concern 
evaluations. 

On  the  contrary,  it  has  long  been 
recognized  by  Congress  and  the 
Commission,  that  the  Commission  has 
broad  authority  to  establish  auditing 
requirements  for  public  companies  and 
their  independent  audit  finns.^''  This 
implied  authority  is  based  on,  among 
other  things,  (1)  the  Commission's 
authority  to  prescribe  the  reports  to  be 
filed  with  it,'*  (2)  the  provisions  in  the 
securities  laws  that  require,  or  grant  the 
Commission  the  authority  to  require, 
that  certain  financial  statements  be 
"certified  *   *   *  by  independent  public 
accountants"  '^  and  the  Commission's 


"SAS  54, 1 17,  AU  §317.17. 

^^ Section  IQA(c)  limits  auditors'  liability  in 
private  rights  of  action  for  "any  finding,  conclusion, 
or  statement  expressed  in  a  repori  made  pursuant 
to  |>aragraph  (3)  or  (4)  of  subsection  (b).  including 
any  rule  promulgated  pursuant  thereto":  paragraphs 
(3)  and  (4)  of  subsection  (b)  set  forth  the  issuer  and 
auditor  reporting  obligations. 


"  In  addition,  one  of  the  membership 
requirements  of  the  SEC  Practice  Section  of  the 
AICPA  is  that  members  notify  registrants  in  writing 
of  the  cessation  of  an  auditor-client  relationship. 
The  member  also  is  required  to  send  a  copy  of  that 
notification  to  the  Commission's  Office  of  the  Chief 
Accountant. 

>«  See  SAS  54. 1 2.  AU  §  317.02.  discussed  supra 
note  2. 


"  See  Report  by  the  Subcommittee  on  Oversight 
and  Investigations  of  the  House  Committee  on 
Interstate  and  Foreign  Commerce,  Federal 
Regulation  and  Regulatory  Refonn.  94th  Cong.,  2d 
Sess.,  38  (October  1976).  which  states,  in  part,  that 
the  Commission  had  not  then  "exercised  fully  its 
statutory  authority  to  remedy  deficiencies  in 
generally  accepted  auditing  standards":  Report  on 
the  Activity  of  the  Committee  on  Energy  and 
Commerce  for  the  100th  Congress,  House  Report 
100-1114,  100th  Cong.,  2d  Sess.,  364  (Dec.  23. 
1988),  which  stales,  "As  the  primary  Agency 
responsible  for  administering  the  Federal  securities 
laws  disclosure  requirements,  the  SEC  has  broad 
authority  to  establish  auditing  and  accounting 
requirements  for  public  companies  and 
independent  audit  firms":  and  Testimony  of 
Richard  C.  Breeden,  Chairman,  U.S.  Securities  and 
Exchange  Commission,  Concerning  H.R.  547,  The 
Financial  Fraud  Detection  and  Disclosure  Act. 
Before  the  Subcommittee  on  Telecommunications 
and  Finance  of  the  House  Committee  on  Energy  and 
Commerce.  103rd  Cong.,  1st  Sess.,  26-27  (Feb.  18. 
1993),  which  states,  in  part,  "The  Commission  (is) 
prepared,  should  it  prove  necessary  to  fulfill  its 
statutory  mandate,  to  establish  separate  auditing 
standards  that  supplement  or  supplant  ASB 
standards  for  SEC  registrants.*  *   *  In  the  same  way 
the  Commission  has  final  authority  over  the 
establishment  of  new  financial  standards  by  the 
FASB,  so  too  the  Commission  has  final  authority 
over  the  establishment  of  auditing  standards  to 
protect  the  public  interest." 

"See,  e.g..  §  13(b)(1)  of  the  Exchange  Act.  IS 
U.S.C  78m(b)(l),  which  stales,  "The  Commission 
may  prescribe,  in  regard  to  reports  made  pursuant 
to  this  title,  the  form  or  forms  in  which  the  required 
information  shall  beset  forth.*  *   *" 

1*  Items  25,  26,  and  27  of  Schedule  A  to  the 
Securities  Act  of  1933,  15  U.S.C.  77aa  (25),  (26)  and 
(27).  and  §  17(e)  of  the  Exchange  Act.  15  U.S.C.  78q, 
expressly  require  that  audited  financial  statements  ' 
be  filed  with  the  Commission.  Sections  12(b)(1)  (J) 
and  (K)  and  13(a)(2)  of  the  Exchange  Act,  15  U.S.C 
781  and  78m,  among  others,  authorize  the 
Commission  lo  require  the  filing  of  financial 
statements  that  have  been  audited  by  independent 
accountants.  The  Commission  requires  that  certain 
financial  statements  be  audited.  See.  e.g..  Article  3 
of  Regulation  S-X.  17  CFR  §  210-3-01  et  seq. 


authority  to  define  technical  and  trade 
terms  such  as  "certified,"  "^  and  (3)  the 
Commission's  authority  to  ensure  that 
the  representations  in  audit  reports  and 
the  procedures  behind  those  repwrts 
fulfill  their  statutory  function,*'  In 
enacting  the  Reform  Act,  Congress 
clearly  intended  to  preserve  the 
Commission's  existing  implied 
authority  regarding  auditing  standards, 
as  evidenced  by  both  the  preservation 
clause  in  section  lOA(e)  and  the 
Conference  Committee  Report. ^^ 

In  any  event,  the  revision  to  Rule 
1 -02(d)  is  not  intended  to  change  the 
substantive  scope  of  the  Commission's 
authority  to  set  auditing  standards,  or  to 
resolve  any  dispute  that  may  arise  over 
the  scope  of  that  authority  in  particular 
circumstances.  Instead,  this  amendment 
is  intended  to  provide  adequate  and  fair 
notice  to  all  parties  concerned  that  the 
Commission,  as  well  as  appropriate 
professional  authorities,  may  issue 
guidance  to  be  considered  and  adhered 
to  in  the  performance  of  audits  under 
the  Exchange  Act. 

As  a  general  matter,  the  Commission 
plans  to  continue  its  practice  of  looking 
to  the  private  sector  standard  setting 
bodies  designated  by  the  accounting 
profession  to  provide  leadership  in 
establishing  and  improving  GAAS. 
Currently,  the  Commission  staff  works 
closely  with  the  ASB.  The  staff,  among 
other  things,  attends  ASB  meetings, 
reviews  and  provides  the  ASB  wdth 
comments  on  draft  Statements  on 
Auditing  Standards,  and  has  periodic 
meetings  with  ASB  representatives  to 
discuss  items  on  the  ASB  agenda  and 
other  matters  of  mutual  concern. 

The  Commission  has  no  present 
intention  to  vmte  any  new  auditing 


«See,  e.g.,  §  19(a)  of  the  Securities  Act  of  1933, 
15  U.S.C.  77s(a).  and  §  3(b)  of  the  Exchange  Act.  15 
U.S.C.  78c(b). 

*'  See  generally  lames  F.  Strother,  77ie 
Establishment  of  Generally  Accepted  Accounting 
Principles  and  Generally  Accepted  Auditing 
Standards.  28  Vand.  L  Rev.  201.  225  (1975),  which 
states,  "The  Commission's  powers  with  regard  to 
auditing  are  considerable,  even  though  it  lacks  the 
express  authority  to  prescribe  auditing  standards 
and  procedures  that  it  has  in  the  case  of  accounting 
principles." 

In  the  past,  the  Commission  has  not  found  it 
necessary  formally  to  exercise  its  implied  power  to 
set  auditing  standards.  In  the  mid-1970s,  however, 
the  Commission  proposed  certain  procedures  for 
auditors'  reviews  of  interim  financial  statements. 
See  Securities  Act  Release  No.  5579  (April  17, 
1975),  Accounting  Series  Release  No.  177 
(September  10,  1975),  Securities  Act  Release  No. 
5612  (September  10,  1975).  This  rulemaking  did  not 
go  forward  when  the  predecessor  to  the  ASB  acted 
lo  establish  similar  review  pnx:edures,  and 
Commission  action  became  unnecessary. 

«See  H.R.  Conf.  Rep.  No.  369, 104th  Cong.,  1st 
Sess.,  47  (Nov.  28, 1995),  which  states,  in  part,  "The 
Conference  Committee  does  not  intend  to  affect  the 
Commission's  authority  in  areas  not  specifically 
addressed  by  this  provision." 


Standards  unless  it  determines  that  the 
ASB.  or  any  subsequently  established 
standard  setting  organization,  is  unable 
or  unwilling  to  address  a  significant 
auditing  issue  in  an  appropriate  and 
timely  manner.  The  Commission  will 
exercise  its  discretion  in  determining 
the  appropriateness  and  timeliness  of 
the  private  sector  response,  considering 
the  nature  of  the  issue  and  other  factors. 
Should  Commission  action  be  deemed 
necessary,  the  Commission  will  act 
promptly  when  required  by  the  public 
interest  or  for  the  protection  of 
investors.*' 

m.  Investment  Companies 

Section  lOA  and  Rule  lOA-1  apply  to 
all  audits  required  pursuant  to  the 
Exchange  Act,  including  those  prepared 
on  behalf  of  investment  companies, 
which,  among  others,  have  reporting 
obligations  imder  the  Exchange  Act'** 

In  the  proposing  release,  the 
Commission  requested  comment 
regarding  whether  the  reporting 
requirements  under  Rule  lOA-1  should 
be  modified  to  reflect  the  specific 
operations  of  investment  companies.  No 
commentators,  however,  addressed  this 
topic.  Accordingly,  the  Commission  has 
determined  that  Rule  lOA-1  will  be 
adopted  as  proposed. 

rV.  Required  Findings  Regarding 
Impact  on  Competition 

In  the  Proposing  Release,  the 
Commission  requested  comments  on 
whether  the  proposed  amendments,  if 
adopted,  would  have  an  adverse  impact 
on  competition  or  would  impose  a 
burden  on  competition  that  is  neither 
necessary  nor  appropriate  in  furthering 
the  purposes  of  the  Securities  Act  of 
1933  and  the  Exchange  Act.  One 
commentator  addressed  this  issue, 
indicating  that  the  reporting  provisions 
of  proposed  Rule  lOA-1  would  not  add 
to  any  such  burden  that  might  be 
imposed  by  section  lOA.  especially  in 


"The  StatemenI  of  Managers.  The  Private 
Securities  Litigation  Reform  Act  of  1995.  states,  al 
22,  "The  Conference  Committee  intends  for  the  SEC 
to  have  discretion,  however,  to  determine  the 
appropriateness  and  timeliness  of  the  private  sector 
response.  The  SEC  should  act  promptly  if  required 
by  the  public  interest  or  for  the  protection  of 
investors." 

*<  See  sections  13(a)  and  15(d)  of  the  Exchange 
Act,  15  U.S.C  78m(a)  and  78o((l),  and  section  30(a) 
of  the  Investment  Company  Act,  15  U.S.C  SOa- 
29(a).  Form  N-SAR  requires  investment  companies 
to  file  information  with  the  Commission  about  their 
operations,  including  audited  financial  information. 
Rule  30a-1  under  the  Investment  Company  Act,  17 
CFR  $  270.30a-l.  provides  that  investment 
companies  filing  annual  reports  on  Form  N-SAR 
are  deemed  to  have  satisfied  the  reporting 
requirements  of  sections  13(a)  and  15(d)  under  the 
Exchange  Act  and  section  30(a)  under  the 
Investment  Company  Act 
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light  of  the  non-public  nature  of  the 
reports  to  be  filed  under  the  Rule. 

The  Commission  has  considered  the 
proposed  amendments  in  light  of  its 
responsibilities  under  section  23(a)  of 
the  Exchange  Act  •»'  and  concluded  that 
the  burdens  on  competition,  if  any,  are 
necessary  and  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act,  particularly  section  lOA. 

V.  Cost/Benefit  Analysis 

The  costs  of  complying  with  Rule 
lOA-1,  which  is  intended  to  carry  out 
the  purposes  of  new  section  lOA  of  the 
Exchange  Act,  are  expected  to  be  de 
minimis.  Such  costs  for  an  issuer  may 
include  converting  the  information  in 
the  auditor's  report  to  the  board  into  a 
notice  that  conforms  to  the  rule  and 
delivering  that  notice,  via  facsimile  or 
otherwise,  to  OCA.  Costs  for  the  auditor 
may  include  assuring  that  the  report  to 
the  board  identifies  the  issuer,  as 
required  by  the  proposed  rule,  and  the 
cost  of  delivering  that  report,  via 
facsimile  or  otherwise,  to  OCA. 

BeneHts  of  compliance  with  Rule 
lOA-1  include  an  earlier  warning  to  the 
Commission  of  possible  illegal  acts  by 
issuers  and  potential  improvements  in 
public  disclosures  in  Forms  8-K  and  N- 
SAR  regarding  changes  in  issuers' 
auditors  and  in  audit  reports  that  are 
modified  due  to  issuers'  illegal  acts. 

Commentators  specifically  addressing 
the  issue  indicated  either  that  the 
anticipated  benefits  of  Rule  lOA-1 
outweigh  the  associated  costs,  or  that 
the  minimal  reporting  requirements 
under  Rule  lOA-1  would  not  add  to  any 
burdens  imposed  by  section  lOA  of  the 
Exchange  Act. 

VI.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

A  Final  RegiUatory  Flexibility 
Analysis  ("FRFA")  concerning  Rule 
lOA-1  has  been  prepared  in  accordance 
with  5  U.S.C.  604.  The  FRFA  notes  that 
the  rule  is  intended  to  implement  the 
reporting  requirements  of  section  lOA  of 
the  Exchange  Act  as  mandated  by 
Congress.  The  rule  will  not  impose  any 
reporting  requirements  additional  to 
those  imposed  by  section  lOA. 

As  discussed  more  fully  in  the  FRFA, 
the  rule  will  affect  small  entities,  as 
defined  by  the  Commissfon's  rules,  but 
only  in  the  same  manner  as  other 
entities.  By  statute,  most  issuers  that  fit 
the  Commission's  definitions  of  small 
entities  are  subject  to  a  one-year  delay 
in  the  effective  date  of  section  lOA, 
which  makes  section  lOA  (and 
accordingly  Rule  lOA-1)  applicable  to 
annual  reports  for  any  period  beginning 


«15U.S.C78w(«). 


on  or  after  January  1.  1997  (instead  of 
January  1,  1996). 

Regarding  issuers,  approximately 
1.100  Exchange  Act  reporting 
companies  satisfy  the  Commission's 
definition  of  "small  business,"  as  of 
December  1995,  approximately  5,200 
broker-dealers  were  classified  as  small 
entities:  and  as  of  August  1995, 
approximately  1,770  active  registered 
investment  companies  were  considered 
small  entities.  Although  some  small 
auditors  may  be  subject  to  the  Rule 
lOA-1  reporting  requirements,  there  is 
no  specific  definition  of  the  term  "small 
auditor"  and  information  regarding 
auditors'  revenues,  earnings,  and  similar 
data  is  not  publicly  available. 

There  is  no  reliable  way  of 
determining  how  many  small  issuers  or 
auditors  will  be  required  to  file  section 
lOA  reports  or  notices  each  year 
concerning  illegal  acts  so  as  to  become 
subject  to  Rule  lOA-1.  It  is  expected, 
however,  that  OCA  will  receive  very  few 
issuer  notices  each  year  and  even  fewer 
auditor  reports  (which  are  filed  only  if 
an  issuer  fails  to  fulfill  its  reporting 
obligation). 

The  FRFA  notes  that  alternatives  for 
providing  different  means  of 
compliance  for  small  entities  or  for 
exempting  small  entities  from  the  rule 
would  be  inconsistent  with  the  statutory 
requiremenU  of  section  lOA.  The  cost  of 
complying  with  the  rule  should  be  de 
minimus,  even  for  small  entities, 
because  the  reporting  requirements 
under  section  lOA  and  the  rule  are 
based  on  existing  GAAS  requirements. 
Moreover,  the  statute  essentially 
requires  only  an  earlier  warning 
regarding  matters  that  would  otherwise 
be  disclosed  in  Forms  8-K  and  N-SAR 
and  in  audit  reports  on  issuers'  financial 
statements. 

The  Commission  received  no 
comments  on  the  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  prepared 
in  connection  with  the  proposing 
release,  and  no  comment  letters 
specifically  addressed  to  the  IRFA.  Two 
commentators  indicated  that  the 
anticipated  benefits  of  Rule  lOA-1 
outweigh  the  associated  costs,  and  that 
the  minimal  reporting  requirements  of 
Rule  lOA-1  would  not  materially  add  to 
the  burdens  Congress  chose  to  impose 
by  enacting  section  lOA. 

A  copy  of  the  analysis  may  be 
obtained  by  contacting  Robert  E.  Bums, 
Chief  Counsel,  Office  of  the  Chief 
Accountant,  U.S.  Securities  and 
Exchange  Commission.  Mail  Stop  11-3, 
450  Fifth  Stiwt.  N.W..  Washington,  D.C. 
20549. 


Vn.  Paperwork  Reduction  Act 

As  set  forth  in  the  Proposing  Release, 
proposed  Rule  lOA-1  contains 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  [44 
U.S.C.  3501  et  seq.].  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  Accordingly,  the 
Commission  submitted  the  proposed 
rules  to  the  Office  of  Management  and 
Budget  C'OMB")  for  review  in 
accordance  with  44  U.S.C.  3507(d),  and 
OMB  approved  that  collection  and 
assigned  it  control  number  3235-0468. 
This  is  the  final  notice  regarding  the 
collection  of  information  under  Rule 
lOA-1. 

The  Supporting  Statement  to  the 
Paperwork  Reduction  Act  submission 
noted  that  Rule  lOA-1  is  intended  to 
implement  the  reporting  requirements 
found  in  recenUy  enacted  section  lOA  of 
the  Exchange  Act,  and  that  the  rule  is 
expected  to  have  a  negligible  effect  on 
the  armual  reporting  and  cost  burden  of 
Commission  registrants.  As  discussed 
above,  the  notice  to  be  provided  by  the 
issuer  would  contain  the  minimum 
amount  of  information  necessary  to 
identify  the  issuer  and  the  auditor, 
indicate  the  date  the  auditor  provided 
the  report  to  the  board  of  directors  as 
specified  in  section  lOA.  and 
summarize  the  report  given  to  the  board. 
The  summary  would  be  based  on 
information  required  to  be  given  to  the 
board  of  directors  under  GAAS.  The 
auditor's  report,  furnished  only  in  the 
event  that  the  issuer  does  not  fulfill  its 
reporting  responsibilities,  would  consist 
only  of  the  report  given  to  the  board  of 
directors  and,  if  necessary,  additional 
information  to  identify  clearly  the  issuer 
and  the  auditor. 

Potential  respondents  are  entities 
with  reporting  obligations  under  the 
Exchange  Act  and  their  auditors, 
althou^  it  is  anticipated  that  the 
reporting  requirements  under  section 
lOA  rarely  will  be  triggered.  On  those 
rare  occasions  when  the  reporting 
requirement  is  triggered,  it  is  estimated 
that  the  total  recordkeeping  and 
reporting  burden,  beyond  that  directly 
required  by  the  statute,  would  not 
exceed  one  hour  per  respondent. 

As  notices  must  be  filed  by  an  issuer 
within  one  day  of  receiving  a  report 
from  its  auditor,  and  the  auditor  must 
file  its  report  (if  necessary)  the  next  day. 
there  are  essentially  no  recordkeeping  or 
retention  requirements. 

Filing  the  notices  and  reports,  when 
necessary,  is  required  by  section  lOA  of 
the  Exchange  Act  and  therefore  is 


mandatory.  As  explained  above, 
however,  the  notices  and  reports  will  be 
kept  confidential  while  the  Commission 
has  an  enforcement  interest  in  the 
information  contained  in  those  notices 
and  reports.  In  addition,  requests  for 
confidential  treatment  of  such 
information  may  be  made  under  17  CFR 
200.83. 

The  Commission  received  no 
comments  in  response  to  its  request  for 
comments,  pursuant  to  44  U.S.C. 
3506(c)(2)(B),  concerning:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  the  accuracy  of 
the  Conunission's  estimate  of  the 
biuden  of  the  proposed  collection  of 
information;  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  whether  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  may  be  minimized. 

List  of  Subjects 

17  CFR  Part  210 

Accounting.  Reporting  and 
recordkeeping  requirements,  Securities. 

17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

In  accordance  with  the  foregoing. 
Tide  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  RNANaAL 
STATEMENTS,  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBUC  UTIUTY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940.  AND 
ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  Part  210 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77j,  778, 
77Z-2,  77aa(25),  77aa(26),  78j-l,  78/,  78m. 
78n,  78o(d).  78U-5.  78w(a),  78//(d),  79e(b), 
79j(a),  79n,  79t(a),  80a-«,  80a-20.  80a-29, 
80a-30,  80a-37(a),  unless  otherwise  noted. 

2.  By  revising  §  210.1-02(d)  to  read  as 
follows: 

$  210.1-02    DeflnWons  of  terms  used  in 
Regulation  S-X  (17  CFR  part  ?10). 

(d)  Audit  (or  examination).  The  term 
audit  (or  examination),  when  used  in 
regard  to  financial  statements,  means  an 
examination  of  the  financial  statements 


by  an  independent  accountant  in 
accordance  with  generally  accepted 
auditing  standards,  as  may  be  modified 
or  supplemented  by  the  Commission, 
for  the  purpose  of  expressing  an  opinion 
thereon. 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  Part  240 
is  revised  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77), 
778,  77Z-2,  77eee,  77ggg,  77nnn,  778S8,  77ttt, 
78c,  78d.  78f,  78i,  78j,  78J-1,  78k,  78k-l,  78/, 
78m,  78n.  78o,  78p,  78q,  78s,  78u-5,  78w, 
78x,  78//(d),  79q,  79t,  80a-20,  80a-23,  808- 
29,  80a-37,  80b-3,  80b--4,  and  80l>-ll,  unless 
otherwise  noted. 
•         •         •         *         * 

4.  By  adding  an  undesignated  center 
heading  and  §  240.10A-1  following 

§  240.10(b>-21  to  read  as  follows: 
Reports  Under  Section  lOA 

§  240.10A-1    No«ice  to  the  Commission 
Pursuant  to  Section  10A  of  the  Act 

(a)(1)  If  any  issuer  with  a  reporting 
obligation  under  the  Act  receives  a 
report  requiring  a  notice  to  the 
Commission  in  accordance  with  section 
10A(b)(3)  of  the  Act,  15  U.S.C.  78}- 
1(b)(3),  the  issuer  shall  submit  such 
notice  to  the  Commission's  Office  of  the 
Chief  Accountant  within  the  time 
period  prescribed  in  that  section.  The 
notice  may  be  provided  by  facsimile, 
telegraph,  personal  delivery,  or  any 
other  means,  provided  it  is  received  by 
the  Office  of  the  Chief  Accountant 
within  the  required  time  period. 

(2)  The  notice  specified  in  paragraph 
(a)(1)  of  this  section  shall  be  in  writing 
and: 

(i)  Shall  identify  the  issuer  (including 
the  issuer's  name,  address,  phone 
number,  and  file  number  assigned  to  the 
issuer's  filings  by  the  Conunission)  and 
the  independent  accountant  (including 
the  independent  accountant's  name  and 
phone  number,  and  the  address  of  the 
independent  accountant's  principal 
office); 

(ii)  Shall  state  the  date  that  the  issuer 
received  from  the  independent 
accountant  the  report  specified  in 
section  10A(b)(2)  of  the  Act.  15  U.S.C 
78}-l(b)(2): 

(iii)  Shall  provide,  at  the  election  of 
the  issuer,  either: 

(A)  A  summary  of  the  independent 
accountant's  report,  including  a 
description  of  the  act  that  the 
independent  accountant  has  identified 
as  a  likely  illegal  act  and  the  possible 
effect  of  that  act  on  all  affected  financial 
statements  of  the  issuer  or  those  related 


to  the  most  cxurent  three-year  period, 
whichever  is  shorter;  or 

(B) A  copy  of  the  independent 
accountant's  report;  and 

(iv)  May  provide  additional 
information  regarding  the  issuer's  views 
of  and  response  to  the  independent 
accountant's  report 

(3)  Reports  of  the  independent 
accountant  submitted  by  the  issuer  to 
the  Commission's  Office  of  the  Chief 
Accountant  in  accordance  with 
paragraph  (a)(2)(iii)(B)  of  this  section 
shall  be  deemed  to  have  been  made 
pursuant  to  section  10A(b)(3)  or  section 
10A(b)(4)  of  the  Act,  15  U.S.C.  78j- 
1(b)(3)  or  78j-l(b)(4),  for  piuposes  of  the 
safe  harbor  provided  by  section  lOA(c) 
of  the  Act,  15  U.S.C.  78j-l(c). 

(4)  Submission  of  the  notice  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  shall  not  relieve  the  issuer  from 
its  obligations  to  comply  fully  with  all 
other  reporting  requirements,  including, 
without  limitation: 

(i)  The  filing  requirements  of  Form  8- 
K.  §  249.308  of  this  chapter,  and  Form 
N-SAR,  §274.101  of  this  chapter, 
regarding  a  change  in  the  issuer's 
certifying  accountant  and 

(ii)  The  disclosure  requirements  of 
item  304  of  Regulation  S-B  or  item  304 
of  Regulation  S-K,  §§228.304  or 
229.304  of  this  chapter. 

(b)(1)  Any  indep>endent  accountant 
furnishing  to  the  Commission  a  copy  of 
a  report  (or  the  documentation  of  any 
oral  report)  in  accordance  with  section 
10A(b)(3)  or  section  10A(b)(4)  of  the 
Act,  15  U.S.C.  78H(b)(3)  or  78j-l(b)(4), 
shall  submit  that  report  (or 
documentation)  to  the  Conunission's 
Office  of  the  Chief  Accountant  within 
the  time  period  prescribed  by  the 
appropriate  section  of  the  Act.  The 
report  (or  dociunentation)  may  be 
submitted  to  the  Commission's  Office  of 
the  Chief  Accountant  by  facsimile, 
telegraph,  personal  delivery,  or  any 
other  means,  provided  it  is  received  by 
the  Office  of  the  Chief  Accountant 
within  the  time  period  set  forth  in 
section  10A(b)(3)  or  10A(b)(4)  of  the 
Act.  15  U.S.C.  78j-l(b)(3)  or  78i-(b)(4), 
whichever  is  applicable  in  the 
circumstances. 

(2)  If  the  report  (or  documentation) 
submitted  to  the  Office  of  the  Chief 
Accoimtant  in  accordance  with 
paragraph  (b)(1)  of  this  section  does  not 
clearly  identify  both  the  issuer 
(including  the  issuer's  name,  address, 
phone  number,  and  file  niunber 
assigned  to  the  issuer's  filings  with  the 
Commission)  and  the  independent 
accountant  (including  the  independent 
accountant's  name  and  phone  number, 
and  the  address  of  the  independent 
accountant's  principal  office),  then  the 
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independent  accountant  shall  place  that 
information  in  a  prominent  attachment 
to  the  report  (or  documentation)  and 
shall  submit  that  attachment  to  the 
Office  of  the  Chief  Accountant  at  the 
same  time  and  in  the  same  manner  as 
the  report  (or  documentation)  is 
submitted  to  that  Of~ice. 

(3)  Submission  of  the  report  (or 
documentation)  by  the  independent 
accountant  as  described  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  section  shall  not 
replace,  or  otherwise  satisfy  the  need 
for.  the  newly  engaged  and  former 
accountants'  letters  under  items 
304(a)(2)(D)  and  304(a)(3)  of  Regulation 
S-K.  §§  229.304(a)(2)(D)  and 
229.304(a)(3)  of  this  chapter, 
respectively,  and  under  items 
304(a)(2)(D)  and  304(a)(3)  of  RegulaUon 
S-B.  §§  228.304(a)(2)(D)  and 
228.304(a)(3)  of  this  chapter, 
respectively,  and  shall  not  limit,  reduce, 
or  affect  in  any  way  the  independent 
accountant's  obligations  to  comply  fully 
with  all  other  legal  and  professional 
responsibilities,  including,  without 
limitation,  those  under  generally 
accepted  auditing  standards  and  the 
rules  or  interpretations  of  the 
Conunission  that  modify  or  supplement 
those  auditing  standards. 

(c)  A  notice  or  report  submitted  to  the 
Office  of  the  Chief  Accountant  in 
accordance  wiUi  paragraphs  (a)  and  (b) 
of  this  section  shall  be  deemed  to  be  an 
investigative  record  and  shall  be  non- 
public and  exempt  from  disclosure 
pursuant  to  the  Freedom  of  Information 
Act  to  the  same  extent  and  for  the  same 
periods  of  time  that  the  Commission's 
investigative  records  are  non-public  and 
exempt  from  disclosure  under,  among 
other  applicable  provisions,  5  U.S.C. 
552(b)(7)  and  §  200.80(b)(7)  of  this 
chapter.  Nothing  in  this  paragraph, 
however,  shall  relieve,  limit,  delay,  or 
affect  in  any  way.  the  obligation  of  any 
issuer  or  any  independent  accountant  to 
make  all  public  disclosures  required  by 
law.  by  any  Commission  disclosure 
item,  rule,  report,  or  form,  or  by  any 
applicable  accounting,  auditing,  or 
professional  standard. 

Instruction  to  Paragraph  (c) 

Issuers  and  independent  accountants 
may  apply  for  additional  bases  for 
confidential  treatment  for  a  notice, 
report,  or  part  thereof,  in  accordance 
with  §  200.83  of  this  chapter.  That 
section  indicates,  in  part,  that  any 
person  who,  pursuant  to  any 
requirement  of  law,  submits  any 
information  or  causes  or  permits  any 
information  to  be  submitted  to  the 
Commission,  may  request  that  the 
Commission  afford  it  confidential 
treatment  by  reason  of  personal  privacy 


or  business  confidentiality,  or  for  any 
other  reason  permitted  by  Federal  law. 

By  the  Commission. 

Dated:  March  12,  1997. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  97-6712  Filed  3-17-97;  8:45  am] 

BiUJNQ  CODE  S010-01-P 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGD07  97-008] 
RIN2115-AE46 

Special  Local  Regulations;  Miami 
Beach,  FL 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Miami  Super  Boat 
Race.  The  event  will  be  held  on  April 
20,  1997,  1000  feet  off  the  Miami  Beach 
shore  from  12:30  p.m.  EDT  (Eastern 
Daylight  Time)  until  3:30  p.m.  The 
regulations  are  needed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event. 

EFFECTIVE  DATE:  These  regulations 
become  effective  at  11:30  a.m.  and 
terminate  at  4:30  p.m.  EDT  on  April  20, 
1997. 

FOR  FIWTHER  INFORMATION  CONTACT: 
QMC  T.E.  Kjerulff,  Coast  Guard  Group 
Miami,  Florida  at  (305)  535-4448. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  good 
cause  exists  for  making  these 
regulations  effective  without 
publication  of  a  notice  of  proposed 
rulemaking.  Final  environmental  replies 
concerning  these  regulations  were  only 
received  in  this  o^ce  in  early  February. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
national  safety  interests,  since 
immediate  action  is  needed  to  minimize 
potential  danger  to  the  public  due  to  an 
expected  large  concentration  of 
participant  and  spectator  craft. 

Discussion  of  Regulations 

Super  Boat  International  Productions 
Inc.,  is  sponsoring  a  high  speed  power 
boat  race  with  approximately  thirty-five 
(35)  race  boats,  ranging  in  length  from 
24  to  50  feet,  participating  in  the  event. 
There  will  be  approximately  two 
hundred  (200)  spectator  craft.  The  race 
will  take  place  in  the  Atlantic  Ocean 
1 ,000  feet  off  the  Miami  Beach  shore 
from  Miami  Beach  Clock  Tower  to 


Atlantic  Heights.  The  race  boats  will  be 
competing  at  high  speeds  with 
numerous  spectator  craft  in  the  area, 
creating  an  extra  or  unusual  hazard  in 
the  navigable  waterways. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  &x»m  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 
Entry  into  the  regulated  area  is 
prohibited  for  only  5.0  hours  on  the  day 
of  the  event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

The  Coast  Guard  certifies  under 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
regulations  will  only  be  in  effect  for  a 
total  of  5  hours  in  a  limited  area. 

Collection  of  Information 

These  regulations  contain  no 
collection  of  information  fequirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  etseq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action 
consistent  with  Section  2.B.  of 
Commandant  Instruction  M16475.1B.  In 


accordance  with  that  section, 
specifically  sections  2.B.4  and  2.B.5, 
this  action  has  been  environmentally 
assessed  (EA  completed),  and  the  Coast 
Guard  has  determined  that  it  will  not 
significantly  affect  the  quality  of  the 
human  environment.  An  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  and  are 
available  for  inspection  and  copying 
from  QMC  T.E.  Kjerulff,  Coast  Guard 
Group  Miami,  Florida,  (305)  535-4448. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233.  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35T-07- 
007  is  added  to  read  as  follows: 

§100.351-07-007    Miami  Beach,  FL 

(a)  Regulated  Area. 

(1)  A  regulated  area  is  estabUshed  by 
a  Une  joining  the  following  points: 

25<'46'.3  N,  080''07'.85  W;  thence  to. 
25°46'.3  N.  080''06'.82  W;  thence  to, 
25''51'.3  N.  080''06'.2  W;  thence  to, 
25''51'.3  N.  080''07'.18  W;  thence  along 

the  shoreline  to  the  starting  point. 

All  coordinates  reference  Datum: 

NAD  1983. 

(2)  A  spectator  area  is  established  in 
the  vicinity  of  the  regulated  area  for 
spectator  traffic  and  is  defined  by  a  line 
joining  the  following  points,  beginning 
from: 

25''51'.3  N,  080°06'.15  W;  thence  to, 
25»51'.3  N,  080''05'.85  W;  thence  to, 
25"'46'.3  N.  08O''06'.55  W;  thence  to, 
25''46'.3  N,  080''06'.77  W;  and  back  to 
the  starting  point.  All  coordinates 
reference  Datum:  NAD  1983. 

(3)  A  buffer  zone  of  300  feet  separates 
the  race  course  and  the  spectator  areas. 

(b)  Special  local  regulations. 

(1)  Entry  into  the  regulated  area  by 
other  than  event  participants  is 
prohibited  unless  otherwise  authorized 
by  the  Patrol  Commander.  At  the 
completion  of  scheduled  races  and 
departure  of  participants  from  the 
regulated  area,  traffic  may  resume 
normal  operations.  At  the  discretion  of 
the  Patrol  Commander,  between 
scheduled  racing  events,  traffic  may  be 
permitted  to  resume  normal  operations. 


(2)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
and  all  vessels  to  take  immediate  steps 
to  avoid  coUision.  The  display  of  an 
orange  distress  smoke  signal  frt)m  a 
patrol  vessel  will  be  the  signal  for  any 
and  all  vessels  to  stop  immediately. 

(3)  Spectators  are  required  to  maintain 
a  safe  distance  irom  the  race  course  at 
all  times. 

(c)  Effective  date.  These  regulations 
become  effective  at  11:30  a.m.  and 
terminate  at  4:30  p.m.  EDT  on  April  20, 
1997. 

Dated:  March  3, 1997. 
R.C  Olsen,  Jr., 

Acting  Captain  U.S.  Coast  Guard, 
Commander.  Seventh  Coast  Guard  District. 
(FR  Doc.  97-6735  Filed  3-17-97;  8:45  am] 

BIUJNG  CODE  4010-14-M 


PANAMA  CANAL  COMMISSION 

35  CFR  Part  61 
RIN  3207-AA35 

Health,  Sanitation  and  Communicable 
Disease  Surveillance;  Correction 

AGENCY:  Panama  Canal  Commission. 
ACTION:  Final  rule;  correction. 

SUMMARY:  The  Panama  Canal 
Commission  pubUshed  in  the  Federal 
Register  of  July  11. 1996.  a  document  to 
eliminate  the  requirement  for 
disinfecting  vessels  under  certain 
conditions  as  set  out  by  the  World 
Health  Organization  (WHO). 
DATES:  March  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  J.  M. 
Ebemez.  Director  of  Admeasurement, 
Marine  Bureau.  Panama  Canal 
Commission,  telephone  in  Balboa, 
Republic  of  Panama,  011/507-272- 
4567,  or  Ruth  Huff,  Assistant  to  the 
Secretary  for  Commission  Affairs,  Office 
of  the  Secretary,  Panama  Canal 
Commission,  International  Square.  1825 
I  Stieei  NW.  Suite  1050.  Washington. 
DC  20006-5402.  (Telephone:  (202)  634- 
6441). 

SUPPLEMENTARY  INFORMATION:  The 
Panama  Canal  Commission  published  a 
document  in  the  July  11. 1996.  Federal 
Register.  (61  FR  36497)  section 
§61.1 55(e)  was  incorrect.  On  page 
36497,  in  the  third  column,  paragraph 
(e)  should  read  as  follows: 

§61.155    Vessels;  yellow  fever. 

***** 

(e)  The  disinfecting  required  under 
paragraph  (a)  of  this  section  shall  not  be 
required  when  the  index  of  Aedes 
aegypti  in  Panama  exceeds  the  1.0  index 


level  established  by  the  World  Health 
Organization  (WHO). 

Dated:  March  13, 1997. 
John  A.  Mills, 

Secretary,  Panama  Canal  Commission. 
(FR  Doc.  97-6787  Filed  3-17-97;  8:45  am) 
BIUJNG  CODE  3»40»<  P 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1611 

Eligibility:  Income  Level  for  Individuals 
Eligible  for  Assistance 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Final  rule. 

SUMMARY:  The  Legal  Services 
Corporation  ("Corporation")  is  required 
by  law  to  estabhsh  maximum  income 
levels  for  individuals  eligible  for  legal 
assistance.  This  document  updates  the 
specified  income  levels  to  reflect  the 
annual  amendments  to  the  Federal 
Poverty  Guidelines  as  issued  by  the 
Department  of  Health  and  Human 
Services. 

EFFECTIVE  DATE:  March  18. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortuno,  General  Counsel, 
Legal  Services  Corporation,  750  First 
Street  NE.,  Washington,  DC  20002- 
4250; 202-336-8810. 

SUPPLEMENTARY  INFORMATION:  Section 
1007(a)(2)  of  the  Legal  Services 
Corporation  Act  ("Act"),  42  U.S.C. 
2996f(a)(2),  requires  the  Corporation  to 
estabhsh  maximum  income  levels  for 
individuals  eligible  for  legal  assistance, 
and  the  Act  provides  that  other 
specified  factors  shall  be  taken  into 
account  along  with  income. 

Section  1611.3(b)  of  the  Corporation's 
regulations  establishes  a  maximum 
income  level  equivalent  to  one  himdred 
and  twenty-five  percent  (125%)  of  the 
Federal  Poverty  Guidehnes.  Since  1982, 
the  Department  of  Health  and  Human 
Services  has  been  responsible  for 
updating  and  issuing  the  Poverty 
Guidelines. 

The  revised  figures  for  1997  set  out 
below  are  equivalent  to  125%  of  the 
current  Poverty  Guidehnes  as  set  out  at 
62  FR  10856  (March  10. 1997). 

List  of  Subjects  in  45  CFR  Part  1611 

Legal  services. 

PART  1611— EUGIBILITY 

1.  The  authority  citation  for  Part  1611 
continues  to  read  as  follows: 

Authority:  Sees.  1006(b)(1).  1007(a)(1) 
Legal  Services  Corf>oration  Act  of  1974,  42 
U.S.C  2996e(b)(l),  2996f(a)(l).  2996f[a)(2). 


;mi 
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2.  Appendix  A  of  Part  1611  is  revised 
to  read  as  follows: 


Appendix  a  of  Part  161 1— Legal  Services  Corporation  1997  Poverty  Guidelines* 


Size  oi  family  unit 

All  states 
but  Alaska 
and  Ha- 
waii' 

Alaska  2 

Hawaii  3 

1 

$9,863 
13,263 
16.663 
20,063 
23.463 
26.863 
30,263 
33.663 

$12,338 
16.588 
20,838 
25.088 
29.338 
33.588 
37.838 
42.088 

$11,338 
15.250 
19.163 
23,075 
26.988 
30.900 
34,813 
38,725 

2 

3 „ 

5 _ „    

6. 

7 

8 „ 

•The  figures  in  this  lat)te  represent  125%  of  the  poverty  guidelines  by  family  size  as  determined  by  the  Department  of  health  and  Human 
Services. 


'  For  family  units  with  more  than  eight  members,  add  $3,400  for  each  additional  member  in  a  family. 
'For  family  units  with  more  than  eight  memtjers.  add  $4,250  for  each  additional  member  in  a  family. 
3  For  family  units  with  more  than  eight  members,  add  $3,913  for  each  additional  member  in  a  family. 


Dated:  March  13. 1997. 
Victor  M.  Fortuno, 

General  Counsel. 

IFR  Doc.  97-6830  Filed  3-17-97;  8:45  am| 

BILLMO  COOE  nBO-91-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  24  and  101 

[WT  Docket  No.  96-157;  FCC  97-48] 

Plan  for  Sharing  ttie  Costs  of 
Microwave  Relocation 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  By  this  Second  Report  and 
Order,  the  Commission  amends  certain 
aspects  of  the  microwave  relocation 
rules,  which  were  first  established  in 
the  Emerging  Technologies  proceeding 
and  were  modified  and  clarified  in  the 
First  Report  and  Order  and  Further 
Notice  of  Proposed  Rule  Making  in  this 
docket.  Specifically,  the  Commission 
adjusts  the  relocation  timetables  for  the 
broadband  PCS  C,  D,  E,  and  F  blocks  by 
shortening  the  voluntary  negotiation 
period  applicable  to  each  block  for  non- 
public safety  incumbents  by  one  year. 
This  change  will  facilitate  the  relocation 
process  for  the  most  recenUy  licensed 
PCS  blocks  and  will  create  incentives 
for  all  parties  to  enter  into  early 
negotiations.  The  Commission  does  not 
alter  the  timetable  for  public  safety 
incumbents  in  the  broadband  PCS  C,  D, 
E.  and  F  blocks.  In  addition,  the 
Commission  permits  microwave 
incumbents  to  participate  in  the  cost- 
sharing  program  adopted  in  the  First 
Report  and  Order.  The  cost-sharing 


program  currently  allows  PCS  licensees 
who  relocate  microwave  incumbents  to 
obtain  reimbursement  rights  and  collect 
reimbursement  under  the  cost-sharing 
plan  from  later-entrant  PCS  licensees 
that  benefit  from  the  relocation. 
EFFECTIVE  DATE:  May  19.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hamra,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0620. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Second  Report  and 
Order,  adopted  February  13.  1997  and 
released  February  27,  1997.  The 
complete  text  of  this  Second  Report  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  Room  230, 
1919  M  Street,  NW.,  Washington,  DC. 
and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service,  at 
(202)  857-3800,  2100  M  Street,  NW.. 
Suite  140,  Washington.  DC  20037. 

I.  Background 

1.  In  the  Emerging  Technologies 
proceeding.  ET  Docket  No.  92-9,  57  FR 
49020  (October  29.  1992)  the 
Commission  reallocated  the  1850-1990, 
2110-2150,  and  2160-2200  MHz  bands 
from  private  and  common  carrier  fixed 
microwave  services  to  emerging 
technology  services.  In  that  proceeding 
the  Commission  established  the 
procedures  for  relocating  2  GHz 
microwave  incumbents  to  available 
frequencies  in  higher  bands  or  to  other 
media.  These  procedures  are  intended 
to  encourage  incumbents  to  negotiate 
relocation  agreements  with  emerging 
technology  licensees  or  manufacturers 
of  unlicensed  devices  to  accelerate  the 
deployment  of  emerging  technologies. 


2.  The  relocation  process  established 
in  that  proceeding  provided  two 
negotiation  periods  that  must  expire 
before  an  emerging  technology  licensee 
may  request  involuntary  relocation  of 
the  incumbent.  The  first  is  a  fixed  two- 
year  period  for  voluntary  negotiations — 
three  years  for  public  safety  incumbents, 
e.g.,  police,  fire,  and  emergency  medical 
licensees — commencing  with  the 
Commission's  acceptance  of  long  form 
(Form  600)  applications  for  emerging 
technology  services.  During  that  time 
period,  the  emerging  technology 
providers  and  microwave  licensees  may 
negotiate  any  mutually  acceptable 
relocation  agreement.  Such  negotiations 
are  strictly  voluntary.  At  any  time 
following  the  conclusion  of  the 
voluntary  negotiation  period,  the 
emerging  technology  licensee  may 
initiate  a  one-year  mandatory 
negotiation  period — two  years  for  public 
safety  licensees.  During  this  period  the 
parties  are  required  to  negotiate  in  good 
faith.  If  the  parties  fail  to  reach  an 
agreement  during  these  periods,  the 
emerging  technology  provider  may 
request  involuntary  relocation  of  the 
existing  facility.  As  a  condition  of 
relocation,  however,  the  emerging 
technology  licensee  is  required  to  pay 
the  cost  of  relocating  the  incumbent  to 

a  comparable  facility. 

3.  In  the  Commission's  First  Report 
and  Order  in  WT  Docket  95-157,  61  FR 
29679  (June  12. 1996)  the  Commission 
adopted  a  cost-sharing  formula  that 
allows  a  PCS  Ucensee  who  relocates  an 
incumbent  microwave  system  to  obtain 
reimbursement  rights  and  collect 
reimbursement  bom  later-entrant  PCS 
licensees  that  benefit  frtim  the 
relocation  under  a  cost-sharing  plan 
administered  by  the  industry.  The 
Commission  also  addressed  concerns 


raised  by  PCS  licensees  that 
negotiations  during  the  voluntary  period 
for  the  A  and  B  blocks  were  not 
progressing  as  fast  as  they  should  and 
were  potentially  delaying  the 
deployment  of  PCS  service  to  the 
public.  The  Commission  decided  that 
altering  the  timetable  for  A  and  B  block 
negotiation  periods  at  that  time  would 
not  be  in  the  public  interest  because 
ongoing  negotiations  were  likely  to  be 
interrupted ,  while  parties  re-assessed 
their  positions  to  the  detriment  of  the 
process  and  ultimately,  the  public 
interest.  In  the  Further  Notice  of 
Proposed  Rule  Making  (Further  NPRM) 
61  FR  24470  (May  15,  1996) 
accompanying  the  First  Report  and 
Order,  however,  the  Commission  sought 
comment  on  a  proposal  to  shorten  the 
voluntary  negotiation  period  and 
lengthen  the  mandatory  negotiation 
period  for  the  D,  E,  and  F  blocks  and  on 
whether  these  same  changes  should 
apply  to  the  C  block. 

4.  to  the  Further  NPRM,  the 
Commission  also  considered  whether  to 
allow  microwave  incumbents  who  pay 
their  own  relocation  expenses  to 
participate  in  the  cost-sharing  plan 
adopted  in  the  First  Report  and  Order 
under  certain  conditions.  To  further 
expedite  clearing  of  the  band,  the 
Commission  tentatively  concluded  that 
incumbents  should  be  permitted  to 
relocate  their  own  links  and  obtain 
reimbursement  rights  pursuant  to  the 
cost-sharing  plan. 

n.  Discussion 

A.  Voluntary  and  Mandatory 
Negotiation  Periods  for  D,  E,  and  F 
Blocks 

5.  The  comments  of  both  PCS 
licensees  and  microwave  incumbents 
have  confirmed  that  most  incumbents 
are  willing  to  negotiate  reasonable 
relocation  agreements  during  the 
voluntary  negotiation  period.  As  many 
PCS  licensees  argue,  however,  the 
current  length  of  the  voluntary  period 
unnecessarily  provides  opportunities  for 
some  incumbents  to  demand  excessive 
premiums  bom  PCS  licensees  after  they 
have  invested  substantial  amounts  at 
auction  and  face  competitive  pressure  to 
construct  their  systems  and  enter  the 
market,  particularly  on  10  MHz  blocks 
where  PCS  licensees  have  limited 
flexibility  to  build  around  incumbents. 
In  addition,  because  of  the  staggered 
timing  of  PCS  licensing,  D.  E,  and  F 
block  licensees  who  are  unable  to 
negotiate  voluntary  agreements  cannot 
initiate  mandatory  negotiations  for  more 
than  a  year  after  their  A  and  B  block 
competitors  have  begun  such 
negotiations.  Thus,  the  current  rules 


give  the  A  and  B  block  licensees  a 
significant  "head  start"  in  the  relocation 
process. 

6.  The  Commission  agrees  that 
shortening  the  voluntary  period,  for  non- 
public safety  inciunbents  in  the  D.  E. 
and  F  blocks  by  one  year  will  spur 
voluntary  negotiations  and  speed  the 
deployment  of  PCS  services  to  the 
public.  This  modification  will  also 
enhance  competitive  parity  by  reducing 
the  A  and  B  block  licensees'  head  start 
in  the  relocation  process.  The  voluntary 
period  for  the  A  and  B  block  licensees 
expires  on  April  5. 1997  (with  respect 
to  non-public  safety  incumbents),  at 
which  point  A  and  B  block  licensees 
may  hegin  mandatory  negotiations. 
Shortening  the  voluntary  period  for  D, 
E.  and  F  blocks  will  help  licensees  in 
those  blocks  to  initiate  mandatory 
negotiations  a  year  earlier  than  under 
the  current  rules,  providing  some 
compensation  for  the  fact  that  the  D.  E. 
and  F  block  voluntary  negotiation 
period  commenced  approximately 
twenty-one  months  after  the  A  and  B 
block  voluntary  negotiation  period.  The 
A  and  B  block  voluntary  negotiation 
period  commenced  April  5.  1995.  The 
D,  E.  and  F  block  voluntary  negotiation 
period  will  commence  January  30, 1997. 
when  long  forms  are  filed.  The 
Commission  therefore  amends  the  rules 
and  shortens  the  volimtary  negotiation 
period  for  the  D,  E.  and  F  blocks  by  one 
year  for  non-public  safety  incumbents. 

7.  The  Commission  concludes  that 
shortening  the  voluntary  negotiation 
period  for  non-public  safety  incumbents 
in  the  D.  E.  and  F  blocks  at  this  junctiue 
will  not  adversely  affect  such 
incumbents.  The  Commission  notes  that 
microwave  incumbents  have  been  on 
notice  since  October  1992  that  they  will 
be  required  to  relocate  to  alternative 
spectrum.  Moreover,  the  Commission's 
experience  with  voluntary  negotiations 
in  the  A  and  B  blocks  indicates  that 
most  incumbents  who  are  motivated  to 
enter  into  voluntary  agreements  are 
willing  to  do  so  early  in  the  volimtary 
period  and  do  not  require  prolonged 
negotiations  to  reach  an  agreement. 
Under  the  timetables  adopted  here,  D,  E, 
and  F  block  incumbents  will  continue  to 
have  a  reasonable  vtrindow  for  voluntary 
negotiations  and  may  continue  to 
negotiate  in  the  mandatory  negotiation 
period.  Moreover,  if  parties  are 
successfully  negotiating  an  agreement 
during  the  volimtary  negotiation  period 
and  believe  that  more  time  is  needed, 
they  may  agree  to  postpone 
commencement  of  the  mandatory 
period.  Finally,  shortening  of  the 
voluntary  period  does  not  alter  the 
Commission's  fundamental  policy  that 
incumbents  must  be  made  whole  for  the 


reasonable  expense  of  being  relocated  to 
comparable  facilities,  regardless  of 
whether  relocation  occurs  in  the 
voluntary  period,  the  mandatory  period, 
or  as  a  result  of  involuntary  relocation. 

8.  While  the  Commission  adopts  it's 
proposal  to  shorten  the  voluntary 
negotiation  period  for  non-public  safety 
incumbents  in  the  D,  E,  and  F  blocks, 
the  Commission  concludes  it  is 
uimecessary  to  lengthen  the  one-year 
mandatory  negotiation  period.  Because 
the  D,  E,  and  F  blocks  are  10  MHz 
blocks,  there  are  fewer  links  to  relocate 
than  in  the  30  MHz  A,  B,  and  C  blocks. 
In  addition,  no  additional  time  should 
be  required  for  mandatory  negotiation  in 
the  D,  E,  and  F  blocks  because  many  of 
the  links  will  have  been  relocated  by  A, 
B,  and  C  block  licensees  by  the  time  the 
D,  E,  and  F  block  licensees  commence 
negotiations.  The  Commission  is 
encouraged,  from  our  discussions  with 
industry,  by  the  speed  with  which 
relocation  agreements  are  being 
negotiated  and  believe  that  a  total  of  two 
years,  (one  year  voluntary  and  one  year 
mandatory)  is  sufficient  to 
accommodate  negotiations  between 
non-public  safety  incumbents  and  D,  E, 
and  F  block  licensees.  Lengthening  the 
mandatory  negotiation  period  by  one 
year,  on  the  other  hand,  will  do  little  to 
accomplish  the  Commission's  objective 
of  speeding  the  deployment  of  PCS 
services  to  the  public.  The  Commission 
also  do  not  believe  that  non-public 
safety  incumbents  v^U  be  harmed  by  a 
shorter  combined  negotiation  period 
because  in  conjunction  with  these 
changes,  the  Commission  is  providing 
microwave  incumbents  more  flexibility 
to  self-relocate  by  permitting  them  to 
participate  in  the  Commission's  cost- 
sharing  plan  (see,  infra,  1  22). 
Consequently,  the  Commission  declines 
to  increase  the  amount  of  time  in  the 
mandatory  period  needed  to  complete 
the  relocation  process  for  these  blocks. 

9.  The  Commission  declines  to  alter 
the  voluntary  or  mandatory  negotiation 
periods  for  public  safety  incumbents  in 
the  D.  E,  and  F  blocks.  Under  the 
Commission's  current  rules,  public 
safety  incumbents  in  the  2  GHz  band  are 
distinguished  from  non-public  safety  2 
GHz  incumbents  in  that  they  have  a 
three-year  voluntary  and  a  two-year 
mandatory  negotiation  period.  The 
Commission  has  given  public  safety 
incumbents  more  time  to  negotiate  and 
relocate  because  of  the  importance  of 
ensuring  a  seamless  transition  for 
facilities  that  support  vital  emergency 
services  such  as  police,  fire,  and 
emergency  medical  treatment.  In 
addition,  the  longer  negotiation 
timetable  reflects  the  fact  that  public 
safety  agencies  typically  operate  under 
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greater  budgetary  constraints  and  longer 
planning  cycles  than  non-public  safety 
entities.  For  example,  the  LA  Sheriffs 
Department  notes  that  replacing  its  2 
GHz  simulcast  mobile  network  entails  a 
lengthy  review  and  approval  process  in 
which  numerous  county  personnel  must 
participate  at  all  stages.  APCO  contends 
that  for  public  safety  agencies,  the 
relocation  process  requires  significant 
commitment  of  scarce  agency  time  and 
resources  to  ensure  that  vital  emergency 
communications  will  not  be 
compromised  or  disrupted.  The 
Commission  agrees  that  these  continue 
to  be  significant  concerns  that 
distinguish  public  safety  incumbents 
from  other  incumbents.  The 
Commission  further  concludes  that 
there  is  insufTicient  support  in  the 
record  for  modifying  the  negotiation 
timetable  for  public  safety  incumbents 
at  this  time.  Even  prior  to  the 
commencement  of  negotiations,  many 
public  safety  agencies  have  begun  to 
plan  for  relocation  in  reliance  on  the 
existing  rules.  Because  changing  the 
rules  could  disrupt  this  process,  and 
because  of  the  vital  importance  of 
providing  the  public  with  reliable 
emergency  communications,  the 
Commission  concludes  that  the  current 
relocation  timetable  for  public  safety 
agencies  in  the  D.  E.  and  F  blocks 
should  be  retained. 

10.  The  Commission  does  not  believe 
that  retaining  the  current  relocation 
rules  for  public  safety  incumbents  will 
adversely  affect  PCS  licensees  in  the  D. 
E.  and  F  blocks.  Because  public  safety 
incumbents  account  for  fewer  than  20 
percent  of  the  microwave  facilities  in  all 
PCS  blocks.  PCS  licensees  will  be  able 
to  clear  most  of  their  spectrum  under 
the  shorter  timetable  applicable  to  non- 
public safety  licensees.  In  addition,  the 
Commission's  experience  after  twenty- 
one  months  of  voluntary  negotiations  in 
the  A  and  B  blocks  indicates  that  most 
public  safety  incumbents  in  those 
blocks  have  entered  into  voluntary 
negotiations  with  PCS  licensees  and  are 
cooperating  in  the  relocation  process. 
Based  on  this  experience,  the 
Commission  anticipates  that  public 
safety  agencies  in  the  D,  E.  and  F  blocks 
will  not  wait  until  the  conclusion  of  the 
voluntary  period  to  begin  negotiations 
requested  by  D,  E,  and  F  block  licensees 
and  will  make  good-Eaith  efforts  to 
complete  the  relocation  process  in  a 
reasonable  time.  Because  the 
Commission  believes  that  the  current 
rules  fairly  balance  the  interests  of  PCS 
licensees  and  public  safety  incumbents, 
the  Commission  concludes  that  further 
alteration  to  the  voluntary  or  mandatory 


negotiation  periods  for  public  safety 
incumbents  is  unnecessary. 

B.  Voluntary  and  Mandatory 
Negotiation  Periods  for  C  Block 

11.  The  C  block  winners  are 
potentially  at  a  greater  disadvantage 
compared  to  A  and  B  block  winners 
under  the  current  voluntary  negotiation 
timetable.  Currently  the  voluntary 
negotiation  period  for  non-public  safety 
incumbents  and  A  and  B  block  licensees 
will  expire  April  5. 1997.  whereas  the 
equivalent  voluntary  negotiation  period 
for  C  block  will  expire  May  22.  1998. 
The  C  block  winners  are  small 
businesses  that  do  not  have  financial 
resources  similar  to  their  A  and  B  block 
competitors.  The  C  block  is  an 
entrepreneurs  block  that  restricted 
eligibility  to  applicants  with  gross 
revenues  of  less  than  $125  million  in 
each  of  the  last  two  years  and  total 
assets  of  less  than  S500  million  at  the 
time  the  applicants'  short-form 
application  (Form  175)  was  filed.  It  is 
not  as  feasible  for  a  small  business  to 
pay  premiums  to  accelerate 
negotiations.  The  purpose  of  the  special 
C  block  bidding  rules  is  to  encourage 
small  business  participation  in  PCS.  The 
Commission  believes  an  extended 
voluntary  negotiation  period  could 
hinder  or  deter  small  businesses  from 
effectively  participating  in  the  PCS 
business  because  it  increases  the 
likelihood  that  they  will  incur  start-up 
business  expenses  such  as  relocation 
premiums  and  related  costs  due  to 
extended  negotiations.  The 
Communications  Act  requires  the 
Commission  to  eliminate  market  entry 
barriers  for  entrepreneurs  and  small 
businesses.  The  Commission  believes 
that  modifying  the  negotiation  periods 
will  eliminate  market  entry  barriers 
pursuant  to  Section  257  of  the 
Communications  Act  and  will  assist 
small  businesses  in  C  block  to  deploy 
service  to  the  consumer  faster.  The 
Commission  concludes  that  these 
factors  are  sufficiently  compelling  to 
justify  modification  of  the  voluntary 
negotiation  period  for  non-public  safety 
incumbents,  even  though  negotiations 
have  commenced.  The  Commission 
therefore  shortens  the  voluntary 
negotiation  period  for  C  block  to  one 
year  for  non-public  safety  incumbents, 
which  will  cause  it  to  terminate  on  May 
22,  1997. 

12.  Similar  to  the  Commission's 
decision  not  to  extend  the  mandatory 
negotiation  period  in  the  D,  E,  and  F 
blocks,  the  Commission  also  conclude 
that  it  is  unnecessary  to  extend  the 
mandatory  negotiation  period  for  non- 
public safety  incumbents  in  the  C  block. 
As  in  the  case  of  the  D,  E,  and  F  blocks. 


the  Commission  believe  that  no 
additional  time  is  required  for 
mandatory  negotiations  in  the  C  block 
because  many  C  block  links  will  have 
been  relocated  by  A  and  B  block 
licensees  by  the  time  C  block  licensees 
commence  mandatory  negotiations.  The 
Commission  also  believes  that  a 
combined  two-year  negotiation  period 
will  be  sufficient  for  negotiations 
between  C  block  licensees  and  non- 
public safety  incumbents,  whereas 
lengthening  the  mandatory  period  by 
one  year  could  delay  the  deployment  of 
PCS  services  to  the  public.  Also, 
microwave  incumbents  will  have  greater 
flexibility  in  the  relocation  process 
because  the  Commission  is  permitting 
them  to  participate  in  the  Commission's 
cost-sharing  plan  (see,  infra,  ^  22).  In 
addition,  by  retaining  the  one-year 
mandatory  negotiation  period  for  C 
block,  the  Commission  achieves  greater 
symmetry  with  the  negotiations  period 
for  A  and  B  blocks:  the  earliest  that  the 
mandatory  negotiation  period  for  C 
block  will  expire  is  now  May  22,  1998 
for  non-public  safety  incumbents — 
approximately  the  same  time  as  the  A 
and  B  block  mandatory  negotiation 
periods,  which  in  most  cases  should 
expire  April  5,  1998.  This  will  create 
greater  parity  between  C  block 
entrepreneurs  and  their  A  and  B  block 
competitors  in  terms  of  clearing  the 
band  and  offering  service  to  the  public. 

13.  The  Commission  declines  to  alter 
the  voluntary  or  mandatory  negotiation 
periods  for  public  safety  incumbents  in 
the  C  block  for  the  same  reasons  the 
Commission  has  articulated  for  the  D,  E, 
and  F  blocks.  As  modiHed,  the 
voluntary  negotiation  period  for  the  C 
block  will  expire  on  May  22,  1997  for 
non-public  safety  incumbents — 
approximately  the  same  time  as  the  A 
and  B  block  voluntary  negotiation 
periods,  which  end  April  5, 1997.  The 
voluntary  negotiation  period  for  public 
safety  incumbents  in  the  C  block  will 
remain  unchanged  and  will  end  May  22, 
1999 — approximately  one  year  after  the 
voluntary  negotiation  period  for  public 
safety  incumbents  in  the  A  and  B  block 
voluntary  negotiation  periods  end, 
which  is  April  5,  1998. 

C.  Microwave  Incumbent  Participation 
in  Cost-Sharing  Plan 

14.  The  Commission  adopts  it's 
tentative  conclusion  from  the  Further 
Notice  of  Proposed  Rule  Making,  to 
permit  microwave  incumbents  that 
relocate  themselves  to  obtain 
reimbursement  rights  and  collect 
reimbursement  under  the  Commission's 
cost-sharing  plan  from  subsequent  PCS 
licensees  that  would  have  interfered 
with  the  relocated  link  had  it  not  been 


moved.  The  Commission  agrees  with 
PCS  licensees  and  microwave 
incumbents  who  argue  that  incumbent 
participation  will  accelerate  the 
relocation  process  by  promoting  system- 
wide  relocations.  Incumbent 
participation  will  also  give  microwave 
inciunbents  the  option  of  avoiding  time- 
consuming  negotiations,  allowing  for 
faster  clearing  of  the  2  GHz  band  in 
some  instances.  The  Conunission 
believes  that  promoting  system-wide 
relocation  in  this  way  may  even  reduce 
the  overall  cost  of  clearing  the  2  GHz 
band. 

15.  In  concluding  that  microwave 
incumbents  should  be  allowed  to 
participate  in  cost-sharing,  the 
Commission  agrees  with  commenters 
that  some  safeguards  are  needed  to 
ensure  that  voluntarily  relocating 
microwave  incumbents  do  not  seek 
reimbursement  for  unreasonable 
expenses.  The  Commission  therefore 
will  impose  the  same  restrictions  on 
reimbursement  of  incumbents  that 
apply  to  PCS  licensees.  These  include 
the  limitations  under  the  cost-sharing 
plan  on  links  for  which  reimbursement 
may  be  sought,  and  the  monetary  cap  on 
the  amount  a  relocator  may  be 
reimbursed  for  the  relocation  of  each 
individual  microwave  link. 

16.  The  Commission  also  concludes 
that  the  cost-sharing  formula,  when 
applied  to  microwave  incumbents, 
should  include  depreciation.  First,  a 
microwave  incumbent  who  voluntarily 
relocates  itself  may  obtain  benefit  it 
would  not  realize  if  it  waited  to  be 
relocated  by  a  PCS  licensee.  Early 
relocation  by  the  incumbent  on  a 
voluntary  basis  provides  more  options 
for  obtaining  alternative  spectnun,  more 
control  over  the  relocation  process,  and 
reduces  uncertainty  about  further 
operations.  Depreciation  ensures  that ' 
the  self-relocation  pays  for  these 
benefits  rather  than  passing  them  on  to 
a  PCS  licensee  who  otherwise  would 
not  have  relocated  the  incumbent  until 
later.  Second,  the  Commission  observed 
in  the  First  Report  and  Order  that 
depreciation  creates  an  incentive  for  the 
relocator  to  minimize  costs  because  its 
own  share  of  the  cost  is  not  depreciated. 
The  Commission  concludes  that  this 
element  of  the  cost-sharing  plan  applies 
equally  to  microwave  incumbents  who 
relocate  themselves.  Therefore,  the 
Commission  retains  depreciation  as  an 
incentive  for  microwave  incumbents 
who  relocate  themselves  to  minimize 
their  relocation  costs. 

17.  Finally,  the  Commission 
concludes  that  microwave  inciunbents 
who  self-relocate  should  be  required  to 
provide  independent  verification  of 
their  relocation  costs.  Although  the  cost- 


sharing  plan  already  requires  all 
relocators  to  keep  dociunents  of  all 
expenses,  the  Commission  believe  this 
additional  safeguard  is  appropriate  in 
the  case  of  incumbents  seeking 
reimbursement.  In  the  case  of  an 
inciunbent  who  self-relocates,  it  may  be 
difficult  for  subsequent  PCS  licensees  to 
verify  the  incumbent's  costs  to 
determine  whether  they  are 
compensable  under  the  cost-sharing 
plan.  Therefore,  any  incumbent  seeking 
reimbursement  under  the  cost-sharing 
plan  must  submit  to  the  clearinghouse 
an  independent  third  party  appraisal  of 
its  compensable  relocation  costs.  The 
appraisal  should  be  based  on  the  actual 
cost  of  replacing  the  incumbent's  system 
with  comparable  facilities,  and  should 
exclude  the  cost  of  any  equipment 
upgrades  that  would  not  be 
reimbursable  under  the  cost-sharing 
plan. 

m.  Conclusion 

18.The  changes  the  Conunission 
makes  to  the  timetables  for  the 
voluntary  and  mandatory  negotiation 
periods  for  the  broadband  PCS  C.  D,  E, 
and  F  blocks  will  facilitate  negotiations 
between  microwave  inciunbents  and 
PCS  licensees.  Allowing  microwave 
incumbents  to  participate  in  the  cost- 
sharing  plan  will  also  encourage  more 
rapid  system  relocation  and  will  reduce 
relocation  costs.  As  a  result  of  these 
changes,  PCS  licensees  will  be  able  to 
speed  their  deployment  of  service  to  the 
public. 

IV.  Procedural  Matters 

A.  Regulatory  Flexibility  Act 

As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
(RFA),  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
Notice  of  Proposed  Rule  Making  in  WT 
Docket  No.  95-157.  The  Commission 
sought  written  comments  on  the 
proposals  in  the  NPRM,  including  the 
IRFA.  The  Commission's  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
in  this  Order  conforms  to  the  RFA,  as 
amended  by  the  Contract  With  America 
Advancement  Act  of  1996. 

Need  for  and  Purpose  of  the  Action: 
This  Second  Report  and  C3rder  (i) 
shortens  the  voluntary  negotiation 
period  for  all  non-public  safety 
microwave  incumbents  in  the  C,  D,  E, 
and  F  blocks  by  one  year,  (ii)  allows  the 
microwave  incumbents  who  self- 
relocate  to  obtain  reimbursement  rights 
and  collect  reimbursement  under  the 
cost-sharing  formula.  The  changes 
adopted  herein  will  facilitate  the  rapid 
relocation  of  microwave  facilities  in  the 
2  GHz  band  and  will  accelerate  the 


deployment  of  PCS  services  to  the 
public. 

Summary  of  Significant  Issues  Raised 
by  the  Public  Comments  in  Response  to 
the  Initial  Regulatory  Flexibility 
Analysis:  No  comments  were  submitted 
in  response  to  the  IRFA.  However,  two 
commenters  to  the  Further  Notice  of 
Proposed  Rule  Making,  raised  an  issue 
that  might  affect  small  business  entities. 
The  commenters,  American  Petroleum 
Institute  (API)  and  the  American  Public 
Power  Association  (APPA)  argued  that 
shortening  the  voluntary  negotiation 
periods  would  disrupt  and  impose  a 
significant  burden  on  microwave 
incumbent  businesses  by  forcing  them 
to  negotiate  an  agreement  during  a 
shorter  voluntary  negotiation  period. 
Both  commenters  believe  that  without  a 
two-year  voluntary  negotiation  period, 
incumbents  will  be  forced  to  negotiate 
during  the  mandatory  negotiation 
period.  The  Commission  does  not 
believe  that  successful  negotiations  will 
be  forced  into  the  mandatory 
negotiation  period.  If  successful 
negotiations  are  occurring,  parties  may 
agree  not  to  commence  with  the 
mandatory  negotiation  period  and  may 
continue  to  negotiate  successfully 
throughout  a  voluntary  negotiation 
period. 

Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which 
Rule  Will  Apply:  For  purposes  of  this 
Order,  the  Small  Business 
Administration  (SBA)  has  defined  a 
small  business  for  Standard  Industrial 
Classification  (SIC)  category  4813 
(Telephone  Communications  Except 
Radiotelephone)  to  be  a  small  entity 
when  it  has  fewer  than  1 ,500 
employees. 

Estimates  for  Broadband  PpS 
Senrices:  The  broadband  PCS  spectrum 
is  divided  into  six  frequency  blocks 
designated  A  through  F.  As  set  forth  in 
47  CFR  24.720(h),  the  Commission  has 
defined  small  businesses  in  the  C  and  F 
block  auctions  to  mean  a  firm  that  had 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  The  Commission's  definition  of  a 
small  business  has  been  approved  by 
the  SBA. 

The  Commission  has  auctioned 
broadband  PCS  licenses  in  the  A,  B,  C, 
D,  E,  and  F  blocks.  The  Commission 
does  not  have  sufficient  data  to 
determine  how  many  small  businesses 
bid  successfully  for  licenses  in  the  A 
and  B  blocks.  There  are  81  non- 
defaulting  winning  bidders  that  qualify 
as  small  entities  in  the  C  block  PCS 
auctions.  Based  on  this  information,  the 
Commission  conclude  that  the  number 
of  broadband  PCS  licensees  affected  by 
the  decisions  in  this  Order  includes,  at 
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a  minimum,  the  81  non-defaulting 
winning  bidders  that  qualified  as  small 
entities  in  the  C  block  broadband  PCS 
auction. 

The  D,  E,  and  F  block  auction  closed 
January  14,  1997,  but  presently  there 
have  been  no  licenses  awarded  for  the 
D.  E,  and  F  block  auctions.  Therefore, 
there  are  no  small  businesses  providing 
these  services.  However,  there  were  125 
wiiming  bidders  and  the  Commission 
anticipates  a  total  of  1,479  licenses  will 
be  awarded  in  the  D.  E,  and  F  blocks. 
Participation  in  the  F  block  was  limited 
to  entrepreneurs  with  under  $125 
million  in  average  gross  revenues  over 
the  past  three  years.  More  than  40 
percent  of  the  licenses  in  the  D,  E,  and 
F  blocks  were  won  by  93  small 
businesses.  The  Commission  estimate 
that  most,  if  not  all,  of  the  small 
businesses  will  be  awarded  licenses. 

Estimates  for  Microwave  Services:  Due 
to  the  natiire  of  this  private  service,  the 
Commission  does  not  have  a  definition 
for  small  business  with  respect  to 
microwave  services.  Therefore,  the 
Commission  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies — i.e.  an  entity  with  less  than 
1 .500  persons.  The  Census  Bureau 
reports  that  there  were  1,176  such 
companies  in  operation  for  at  least  one 
year  at  the  end  of  1992.  Also,  the 
Federal  Communication  Commission's 
Office  of  Engineering  and  Technology 
developed  a  study  in  1992  that  provides 
statistical  data  for  all  microwave 
incumbents  in  1850  MHz  to  1990  MHz 
bands.  Specifically,  the  study  finds  that 
in  the  1850  MHz  to  1990  MHz,  local 
governments,  including  public  safety 
entities  have  168  licensees:  petroleum 
companies  have  67  licenses;  power 
companies  have  164  licenses;  railroad 
comjpanies  have  18  Ucenses;  and  all 
other  microwave  incumbents  in  this 
band  have  143  licenses.  However,  the 
Commission  does  not  have  specific 
statistics  that  determine  how  many  of 
these  companies  are  small  biisinesses. 
hi  addition,  this  Second  Report  and 
Order  only  affects  microwave 
incumbents  in  PCS  blocks  C,  D.  E.  and 
F.  Therefore,  this  Second  Report  and 
Order  does  not  afiect  all  microwave 
incimibents  in  the  1850  MHz  to  1990 
MHz  band. 

However,  the  Commission  recognizes 
that  a  number  of  microwave  incumbents 
have  already  relocated  due  to  the 
current  negotiations  of  A.  B.  and  C  block 
PCS  licensees.  The  Commission  cannot 
determine  at  this  time  how  many 
licensees  have  moved.  The  Commission 
therefore  is  unable  to  estimate  the 
number  of  microwave  service  providers 
that  qualify  under  the  SBA's  definition. 


Description,  Projected  Reporting, 
Record  keeping  and  Other  Compliance 
Requirements:  In  this  Second  Report 
and  Order  the  Commission  allows 
microwave  incumbents  who  voluntarily 
relocate  their  links  to  obtain 
reimbursement  fit)m  subsequent  PCS 
licensees  under  the  cost-sharing  plan. 
Microwave  incumbents  that  participate 
in  the  cost-sharing  plan  will  be  required 
to  submit  documentation  itemizing  the 
amount  spent  for  the  actual  cost  of 
relocating  the  links.  The  voluntarily 
relocating  microwave  incumbent  will 
also  be  required  to  submit  an 
independent  third  party  appraisal  of  its 
compensable  costs.  See,  supra,  fV..  C. 
paragraph  27. 

Significant  Alternatives  and  Steps 
Taken  By  Agency  to  Minimize 
Significant  Economic  Impact  on  a 
Substantial  Number  of  Small  Entities 
Consistent  with  Stated  Objectives:  In  the 
Further  Notice  of  Proposed  Rule  Making 
the  Commission  sought  comment  on 
adjusting  the  negotiation  periods  for  the 
D.  E.  and  F  blocks  by  shortening  the 
voluntary  negotiation  period  and 
lengthening  the  mandatory  negotiation 
period  by  the  corresponding  amount. 
The  Commission  also  sought  comment 
on  whether  the  same  adjustments 
should  be  made  in  the  C  block.  This 
Second  Report  and  Order  shortens  the 
voluntary  negotiation  period  for  the  C, 

D,  E.  and  F  blocks  by  one  year  and 
lengthens  the  mandatory  negotiation 
period  for  C  block  by  one  year.  The 
Commission  did  not  lengthen  the 
mandatory  negotiation  period  for  the  D, 

E.  and  F  blocks  because  these  are  10 
MHz  blocks  and  have  fewer  links  to 
relocate  than  in  the  30  MHz  blocks  that 
C  block  has.  These  alterations  were 
made  to  diminish  the  opportunity  of  a 
few  incumbents  that  were  delaying 
negotiations  by  demanding  excessive 
premiums  from  PCS  licensees  during 
the  voluntary  negotiation  periods. 

Commenters  to  the  Furtner  NPRM 
generally  indicated  that  microwave 
incumbents  were  negotiating 
successfully  during  the  voluntary 
negotiation  period  and  did  not  require 
prolonged  negotiations  to  reach 
agreement.  The  Commission  believes 
that  these  changes  do  not  affect  an 
incumbent's  ability  to  negotiate  an 
agreement  during  the  voluntary 
negotiation  period.  If  parties  are 
successfully  negotiating  an  agreement 
during  the  voluntary  negotiation  period, 
they  may  agree  that  more  time  is 
needed,  thereby  agreeing  to  postpone 
the  commencement  of  the  mandatory 
negotiation  period.  See.  supra.  IV.,  A, 
paragraph  13. 

These  alterations  will  accelerate  the 
deployment  of  PCS  services  to  the 


consumer  and  still  guarantee  microwave 
incumbents  full  compensation  for 
relocating. 

Report  to  Congress:  The  Commission 
shall  send  a  copy  of  this  Final 
Regulatory  Flexibility  Analysis  with  this 
Second  Report  and  Order  in  a  report  to 
Congress  pursuant  to  Section  251  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C. 
801(a)(1)(A).  A  copy  of  this  Regulatory 
Flexibility  Analysis  will  also  t^ 
published  in  the  Federal  Register. 

B.  Authority 

Authority  for  issuance  of  this  Second 
Report  and  Order  is  contained  in  the 
Communications  Act,  Sections  4(i).  7, 
303(c).  303(f),  303(g),  303(r),  and  332.  47 
U.S.C.  154(i).  157.  303(c).  303(0.  303(g), 
303(r).  332,  as  amended. 

C.  Ordering  Clauses 

Accordingly,  it  is  ordered  That  Parts 
24  and  101  of  the  Conunission's  rules 
are  amended  as  set  forth  below  and  will 
become  effective  May  19. 1997. 

It  is  further  ordered  That  the 
Regulatory  Flexibility  Analysis,  as 
required  by  Section  604  of  the 
Regulatory  Flexibility  Act,  and  as  set 
forth  herein  is  Adopted. 

It  is  further  ordered  That  the  Secretary 
shall  send  a  copy  of  this  Second  Report 
and  Order  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

D.  Further  Information 

For  further  information  concerning 
this  proceeding,  contact  Michael  Hamra, 
Wireless  Telecommunications  Bureau, 
Commercial  Wireless  Division  at  (202) 
418-0620. 

LiatofSulqects 

47  CFR  Part  24 

Personal  communications  services. 
Radio. 

47  CFR  Part  101 

Fixed  microwave  services.  Radio. 
Federal  Communications  Commission 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Parts  24  and  101  of  Chapter  I  of  Tide 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

Part  24  of  Chapter  1  of  Tide  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1.  The  authority  citation  for  Part  24 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154.  301.  302.  303. 
309  and  332,  unless  otherwise  noted. 

2.  Section  24.5  is  amended  by  adding 
the  definition  for  "Voluntarily 
Relocating  Microwave  Incumbent"  in 
alphabetical  order  to  read  as  follows: 

§24.5    Tenns  and  definitions. 

***** 

Voluntarily  Relocating  Microwave 
Incumbent.  A  microwave  incumbent 
that  voluntarily  relocates  its  licensed 
facilities  to  other  media  or  fixed 
channels. 

3.  Section  24.239  is  revised  to  read  as 
follows: 

f  24.239    Cost-sharing  requirements  for 
broadtiand  PCS. 

Frequencies  in  the  1850-1990  MHz 
band  listed  in  §  101.147(c)  of  this 
chapter  have  been  allocated  for  use  by 
PCS.  In  accordance  with  procedures 
specified  in  §§  101.69  through  101.81  of 
this  chapter,  PCS  entities  (both  licensed 
and  unlicensed)  are  required  to  relocate 
the  existing  Fixed  Microwave  Services 
(FMS)  licensees  in  these  bands  if 
interference  to  the  existing  FMS 
operations  would  occur.  All  PCS 
entities  who  benefit  from  spectrum 
clearance  by  other  PCS  entities  or  a 
voluntarily  relocating  microwave 
incumbent,  must  contribute  to  such 
relocation  costs.  PCS  entities  may 
satisfy  this  requirement  by  entering  into 
private  cost-sharing  agreements  or 
agreeing  to  terms  other  than  those 
specified  in  §  24.243.  However.  PCS 
entities  are  required  to  reimburse  other 
PCS  entities  or  voluntarily  relocating 
microwave  incumbents  that  inciu 
relo':ation  costs  and  are  not  parties  to 
the  alternative  agreement.  In  addition, 
parties  to  a  private  cost-sharing 
agreement  may  seek  reimbursement 
through  the  clearinghouse  (as  discussed 
in  §  24.241)  irom  PCS  entities  Uiat  are 
not  parties  to  the  agreement.  The  cost- 
sharing  plan  is  in  effect  during  all 
phases  of  microwave  relocation 
specified  in  §  101.69  of  this  chapter. 

4.  Section  24.243  is  revised  to  read  as 
follows: 

f  24.243    The  cost-sliaring  formula. 

A  PCS  relocator  who  relocates  an 
interfering  microwave  link.  i.e.  one  that 
is  in  all  or  part  of  its  market  area  and 
in  all  or  part  of  its  frequency  band  or  a 
voluntarily  relocating  microwave 
incumbent.  is«ntiUed  to  pro  rata 
reimbursement  based  on  the  following 
formula: 

N  120 


(a)  RN  equab  the  amount  of 
reimbursement 

.Xb)  C  equals  the  actual  cost  of 
relocating  the  link.  Actual  relocation 
costs  include,  but  are  not  limited  to. 
such  items  as:  Radio  terminal 
equipment  (TX  and/or  RX — antenna, 
necessary  feed  lines.  MUX/Modems); 
towers  and/or  modifications;  back-up 
power  equipment;  monitoring  or  control 
equipment;  engineering  costs  (design/ 
path  survey);  installation;  systems 
testing;  FCC  filing  costs;  site  acquisition 
and  civil  works;  zoning  costs;  training; 
disposal  of  old  equipment;  test 
equipment  (vendor  required);  spare 
equipment;  project  management;  prior 
coordination  notification  under 
§  101.103(d)  of  this  chapter,  site  lease 
renegotiation;  required  antebna 
upgrades  for  interference  control;  power 
plant  upgrade  (if  required);  electrical 
groimding  systems;  Heating  Ventilation 
and  Air  Conditioning  (HVAC)  (if 
required);  alternate  transport 
equipment;  and  leased  facilities.  C  also 
includes  voluntarily  relocating 
microwave  incumbent's  independent 
third  party  appraisal  of  its  compensable 
relocation  costs  and  incumbent 
transaction  expenses  that  are  directiy 
attributable  to  the  relocation,  subject  to 
a  cap  of  two  percent  of  the  "hard"  costs 
involved.  C  may  not  exceed  $250,000 
per  link,  with  an  additional  $150,000 
permitted  if  a  new  or  modified  tower  is 
reouired. 

(c)  N  equals  the  number  of  PCS 
entities  that  would  have  interfered  with 
the  link.  For  the  PCS  relocator.  N  =  1. 
For  the  next  PCS  entity  that  would  have 
interfered  with  the  link.  N=2.  and  so  on. 

(d)  Tm  equals  the  number  of  months 
that  have  elapsed  between  the  month 
the  PCS  relocator  obtains 
reimbursement  rights  and  the  month 
that  the  clearinghouse  notifies  a  later- 
entrant  of  its  reimbursement  obligation. 
A  PCS  relocator  obtains  reimbiu'sement 
rights  on  the  date  that  it  signs  a 
relocation  agreement  with  a  microwave 
incumbent. 

5.  Section  24.245  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  24.24S    ReimtMjrsement  under  the  cost- 
sharing  plan. 

(a)  Registration  of  reimbursement 
rights.  (1)  To  obtain  reimbursement,  a 
PCS  relocator  must  submit 
documentation  of  the  relocation 
agreement  to  the  clearinghouse  within 
ten  business  days  of  the  date  a 
relocation  agreement  is  signed  with  an 
incumbent. 

(2)  To  obtain  reimbursement,  a 
voluntarily  relocating  microwave 
incumbent  must  submit  documentation 


of  the  relocation  to  the  clearinghouse 
within  ten  business  days  of  the  date  that 
relocation  occurs. 

(b)  Documentation  of  expenses.  Once 
relocation  occurs,  the  PCS  relocator  or 
the  voluntarily  relocating  microwave 
incumbent,  must  submit  documentation 
itemizing  the  amount  spent  for  items 
listed  in  §  24.243(b).  The  voluntarily 
relocating  microwave  incumbent,  must 
also  submit  an  independent  third  party 
appraisal  of  its  compensable  relocation 
costs.  The  appraisal  should  be  based  on 
the  actual  cost  of  replacing  the 
inctimbent's  system  with  comparable 
facilities  and  should  exclude  the  cost  of 
any  equipment  upgrades  or  items 
outside  the  scope  of  §  24.243(b).  The 
PCS  relocator  or  the  voluntarily 
relocating  microwave  incumbent,  must 
identify  die  particidar  link  associated 
with  appropriate  expenses  [i.e.,  costs 
may  not  be  averaged  over  numerous 
links).  If  a  PCS  relocator  pays  a 
microwave  incumbent  a  monetary  sum 
to  relocate  its  own  faciUties.  the  PCS 
relocator  must  estimate  the  costs 
associated  with  relocating  the 
incumbent  by  itemizing  the  anticipated 
cost  for  items  listed  in  §  24.243(b).  ff  the 
sum  paid  to  the  incumbent  caimot  be 
accounted  for.  the  remaining  amount  is 
not  eligible  for  reimbursement.  A  PCS 
relocator  may  submit  receipts  or  other 
documentation  to  the  clearinghouse  for 
all  relocation  expenses  incurred  since 
April  5. 1995. 
***** 

6.  Section  24.247  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follow: 

%  24.247    Triggering  a  reimbursement 
obligation. 

(a)  Licensed  PCS.  The  clearinghouse 
will  apply  the  following  test  to 
determine  if  a  PCS  entity  preparing  to 
initiate  operations  must  pay  a  PCS 
relocator  or  a  voluntarily  relocating 
microwave  incumbent  in  accordance 
with  the  formula  detailed  in  §  24.243: 
***** 

7.  Section  24.249  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§24.249    Payment  issues. 

(a)  Timing.  On  the  day  that  a  PCS 
entity  files  its  prior  coordination  notice 
(PCN)  in  accordance  with  §  101.103(d) 
of  this  chapter,  it  must  file  a  copy  of  the 
PCN  with  the  clearinghouse.  The 
clearinghouse  will  determine  if  any 
reimbursement  obligation  exists  and 
notify  the  PCS  entity  in  writing  of  its 
repayment  obligation,  if  any.  When  the 
PCS  entity  receives  a  written  copy  of 
such  obligation,  it  must  pay  direcdy  to 
the  PCS  relocator  or  the  voluntarily 
relocating  microwave  incumbent  the 
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amount  owed  within  thirty  days,  with 
the  exception  of  those  businesses  that 
qualify  for  installment  payments.  A 
business  that  qualifies  for  an  installment 
payment  plan  must  make  its  first 
installment  payment  within  thirty  days 
of  notice  from  the  clearinghouse. 
UTAM's  first  payment  will  be  due  thirty 
days  after  its  reimbursement  obligation 
is  triggered  as  described  in  §  24.247(b). 


PART  101— FIXED  MICROWAVE 
SERVICES 

8.  The  authority  citation  for  Part  101 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  §§  154,  303,  unless 
otherwise  noted. 

9.  Section  101.69  is  revised  to  read  as 
follows: 

§101.69    Transition  of  Itie  1B50-1 990  MHz, 
2110-2150  IMHz,  and  2160-2200  IMHz  bands 
from  the  fixed  microwave  services  to 
personal  communications  services  and 
emerging  technologies. 

Fixed  Microwave  Services  (FMS) 
frequencies  in  the  1850-1990  MHz, 
2110-2150  MHz,  and  2160-2200  MHz 
bands  listed  in  §§  101.147(c),  (d)  and  (e) 
have  been  allocated  for  use  by  emerging 
technology  (ET)  services,  including 
Personal  Communications  Services 
(PCS).  The  rules  in  this  section  provide 
for  a  transition  period  during  which  ET 
licensees  may  relocate  existing  FMS 
licensees  using  these  frequencies  to 
other  media  or  other  fixed  channels, 
including  those  in  other  microwave 
bands. 

(a)  ET  licensees  may  negotiate  with 
FMS  licensees  authorized  to  use 
frequencies  in  the  1850-1990  MHz, 
2110-2150  MHz.  and  2160-2200  MHz 
bands,  for  the  purpose  of  agreeing  to 
terms  under  which  the  FMS  licensees 
would: 

(1)  Relocate  their  operations  to  other 
fixed  microwave  bands  or  other  media; 
or  alternatively 

(2)  Accept  a  sharing  arrangement  with 
the  ET  licensee  that  may  result  in  an 
otherwise  impermissible  level  of 
interference  to  the  FMS  operations. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  FWS  operations  in  the 
1850-1990  MHz,  2110-2150  MHz.  and 
2160-2200  MHz  bands,  with  the 
exception  of  public  safety  facilities 
defined  in  §  101.77.  will  continue  to  be 
co-primary  with  other  users  of  this 
spectrum  until  two  years  after  the  FCC 
commences  acceptance  of  applications 
for  ET  services  (voluntary  negotiation 
period),  and  until  one  year  after  an  ET 
licensee  initiates  negotiations  for 
relocation  of  the  fixed  microwave 
licensee's  operations  (mandatory 


negotiation  period).  In  the  1910-1930 
MHz  band  allocated  for  unlicensed  PCS, 
FMS  operations  will  continue  to  be  co- 
primary  until  one  year  after  UTAM,  Inc. 
initiates  negotiations  for  relocation  of 
the  fixed  microwave  licensee's 
operations.  Except  as  provided  in 
paragraph  (c)  of  this  section,  public 
safety  facilities  defined  in  §  101.77  will 
continue  to  be  co-primary  in  these 
bands  imtil  three  years  after  the 
Commission  commences  acceptance  of 
applications  for  an  emerging  technology 
service  (voluntary  negotiation  period), 
and  until  two  years  after  an  emerging 
technology  service  licensee  or  an 
emerging  technology  unlicensed 
equipment  supplier  or  representative 
initiates  negotiations  for  relocation  of 
the  fixed  microwave  licensee's 
operations  (mandatory  negotiation 
period).  If  no  agreement  is  reached 
during  either  the  voluntary  or 
mandatory  negotiation  periods,  an  ET 
licensee  may  initiate  involuntary 
relocation  procedures.  Under 
involuntary  relocation,  the  incumbent  is 
required  to  relocate,  provided  that  the 
ET  licensee  meets  the  conditions  of 
§101.75. 

(c)  Volimtary  and  mandatory 
negotiation  periods  for  PCS  C,  D,  E,  and 
F  blocks  are  defined  as  follows: 

(1)  Non-public  safety  incumbents  will 
have  a  one-year  voluntary  negotiation 
period  and  a  one-year  mandatory 
negotiation  period;  and 

(2)  Public  safety  incumbents  will  have 
a  three-year  voluntary  negotiation 
period  and  a  two-year  mandatory 
negotiation  period. 

10.  Section  101.71  is  revised  to  read 
as  follows: 

S 1 01 .71    Voluntary  negotiations. 

During  the  volimtary  negotiation 
period,  negotiations  are  strictly 
voluntary  and  are  not  defined  by  any 
parameters.  However,  if  the  parties  have 
not  reached  an  agreement  within  one 
year  after  the  commencement  of  the 
voluntary  period  for  non-public  safety 
entities,  or  within  three  years  after  the 
commencement  of  the  voluntary  period 
for  public  safety  entities,  the  FMS 
licensee  must  adlow  the  ET  licensee  if  it 
so  chooses  to  gain  access  to  the  existing 
facilities  to  be  relocated  so  that  an 
independent  third  party  can  examine 
the  FMS  licensee's  2  GHz  system  and 
prepare  an  estimate  of  the  cost  and  the 
time  needed  to  relocate  the  FMS 
licensee  to  comparable  facilities.  The  ET 
licensee  must  pay  for  any  such  estimate. 

11.  Section  101.73  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


S 1 01 .73    Mandatory  negotiations. 

(a)  If  a  relocation  agreement  is  not 
reached  during  the  voluntary  period,  the 
ET  licensee  may  initiate  a  mandatory 
negotiation  period.  This  mandatory 
period  is  triggered  at  the  option  of  the 
ET  licensee,  but  ET  licensees  may  not 
invoke  their  right  to  mandatory 
negotiation  until  the  voluntary 
negotiation  period  has  expired. 
*        •        »        »        * 

12.  Section  101.77  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

§  101 .77    Public  safety  licensees  in  the 
1850-1990  MHz.  2110-2150  MHz,  and  2160- 
2200  MHz  bands. 

(a)  Public  safety  facilities  are  subject 
to  the  three-year  voluntary  and  two-year 
mandatory  negotiation  period,  except  as 
otherwise  defined  in  paragraph 
101.69(c).  In  order  for  public  safety 
licensees  to  qualify  for  extended 
negotiation  periods,  the  department 
head  responsible  for  system  oversight 
must  certify  to  the  ET  licensee 
requesting  relocation  that: 

(1)  The  agency  is  a  licensee  in  the 
Police  Radio,  Fire  Radio,  Emergency 
Medical,  Special  Emergency  Radio 
Services,  or  that  it  is  a  licensee  of  other 
part  101  facilities  licensed  on  a  primary 
basis  under  the  eligibility  requirements 
of  part  90,  subparts  B  and  C;  and 

(2)  The  majority  of  communications 
carried  on  the  facilities  at  issue  involve 
safety  of  life  and  property. 

*         »         •         »         » 

13.  Section  101.79  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

$101.79    Sunset  provisions  for  licensees  in 
the  1850-1990  MHz.  2110-2150  MHz.  and 
2150-2160  MHz  bands. 

(a)  FMS  licensees  will  maintain 
primary  status  in  the  1850-1990  MHz, 
2110-2150  MHz,  and  2160-2200  MHz/ 
bands  unless  and  until  an  ET  licensee 
requires  use  of  the  spectrum.  ET 
licensees  are  not  required  to  pay 
relocation  costs  after  the  relocation  rules 
sunset  (i.e.  ten  years  after  the  voluntary 
poriod  begins  for  the  first  ET  licensees 
in  the  service).  Once  the  relocation  rules 
sunset,  an  ET  licensee  may  require  the 
incumbent  to  cease  operations,  provided 
that  the  ET  licensee  intends  to  turn  on 
a  system  within  interference  range  of 
the  incumbent,  as  determined  by  TIA 
Bulletin  10-F  of  any  standard  successor. 
ET  licensee  notification  to  the  affected 
FMS  licensee  must  be  in  writing  and 
must  provide  the  incumbent  with  no 
less  than  six  months  to  vacate  the 
spectnun.  After  the  six-month  notice 
period  has  expired,  the  FMS  licensee 
must  turn  its  license  back  into  the 


Commission,  unless  the  parties  have 
entered  into  an  agreement  which  allows 
the  FMS  licensee  to  continue  to  operate 
on  a  mutually  agreed  upon  basis. 

•        *        •        •        • 

14.  Section  101.81  is  amended  by 
revising  the  section  heading  and  the 
introductory  paragraph  to  read  as 
follows: 

§  101.81    Future  licensing  in  the  1850-1990 
MHz,  2110-2150  MHz.  and  2160-2200  MHz 
bands. 

After  April  25. 1996,  all  major 
modifications  and  extensions  to  existing 
FMS  systems  in  the  1850-1990  MHz, 
2110-2150  MHz,  and  2160-2200  MHz 
bands  will  be  authorized  on  a  secondary 
basis  to  ET  systems.  All  other 
modifications  will  render  the  modified 
FMS  license  secondary  to  ET 
operations,  unless  the  incumbent 
affirmatively  justifies  primary  status  and 
the  incumbent  FMS  licensee  establishes 
that  the  modification  would  add  to  the 
relocation  costs  of  ET  licensees. 
Incumbent  FMS  licensees  will  maintain 
primary  status  for  the  following 
technical  changes: 
***** 

[ra  Doc.  97-6751  Filed  3-17-97;  8:45  am) 
BiLUNQ  cooe  enz-oi-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Docket  No.  961217359-7050-02;  I.D. 
121196B] 

RIN  0648-AJ11 

Pacific  Halitxit  Fisheries;  Catch 
Sharing  Plans 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Annual  management  measiu«s 

and  approval  of  catch  sharing  plans. 

summary:  The  Assistant  Administrator 
for  Fisheries,  NOAA  (AA),  on  behalf  of 
the  International  Pacific  Halibut 
Commission  (IPHC),  pubhshes  annual 
management  measures  promulgated  as 
regulations  by  the  IPHC  and  approved 
by  the  Secretary  of  State  governing  the 
Pacific  halibut  fishery.  The  AA  also 
announces  the  approval  of 
modifications  to  the  Catch  Sharing  Plan 
for  Area  2A,  and  implementing 
regulations  for  1997.  These  actions  are 
intended  to  enhance  the  conservation  of 
Pacific  halibut  stocks  in  order  to  help 


rebuild  and  sustain  them  at  an  adequate 
level  in  the  northern  Pacific  Ocean  and 
Bering  Sea. 

EFFECTIVE  DATE:  March  15, 1997. 
ADDRESSES:  NMFS  Alaska  Region.  709 
W.  9th  St..  P.O.  Box  21668.  Juneau.  AK 
99802-1668;  or  NMFS  Northwest 
Region,  7600  Sand  Point  Way  NE, 
Seattle.  WA  98115-0070. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Scordino.  206-526-6143  or  Jay  Ginter. 
907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The  IPHC 
has  promulgated  regulations  governing 
the  Pacific  halibut  fishery  in  1997. 
under  the  Convention  between  the 
United  States  and  Canada  for  the 
Preservation  of  the  Halibut  Fishery  of 
the  North  Pacific  Ocean  and  Bering  Sea 
(Convention),  signed  at  Ottawa,  Ontario, 
on  March  2, 1953,  as  amended  by  a 
Protocol  Amending  the  Convention 
(signed  at  Washington,  D.C..  on  March 
29.  1979).  The  IPHC  regulations  have 
been  approved  by  the  Secretary  of  State 
of  the  United  States  imder  section  4  of 
the  Northern  Pacific  Halibut  Act 
(Halibut  Act.  16  U.S.C.  773-773k). 
Pursuant  to  regulations  at  50  CFR 
section  300.62.  the  approved  IPHC 
regulations  setting  forth  the  1997  IPHC 
annual  management  measures  are 
published  in  the  Federal  Register  to 
provide  notice  of  their  effectiveness, 
and  to  inform  persons  subject  to  the 
regulations  of  the  restrictions  and 
requirements. 

The  IPHC  held  its  annual  meeting  on 
January  27-30. 1997.  in  Victoria,  British 
Columbia,  and  adopted  regulations  for 
1997.  The  substantive  changes  to  the 
previous  IPHC  regulations  (61  FR  11337, 
March  20, 1996)  include:  (1)  New  catch 
limits  for  all  areas;  (2)  eUmination  of  the 
commercial  IPHC  license  requirement 
for  U.S.  vessels  fishing  in  Alaska;  (3) 
allowance  for  possessing  halibut  from 
multiple  fishing  areas  onboard  the 
vessel  under  specified  conditions;  (4) 
elimination  of  the  requirement  to 
maintain  hahbut  log  information 
separate  from  other  records  onboard  the 
vessel;  and  (5)  opening  dates  for  the 
Area  2A  commercial  directed  fishery. 

In  addition,  this  action  implements 
Catch  Sharing  Plans  (Plans)  for 
regulatory  Areas  2A  and  4.  These  Plans 
were  developed  respectively  by  the 
Pacific  Fishery  Management  Council 
(PFMC)  and  the  North  Pacific  Fishery 
Management  Council  (NPFMC)  under 
authority  of  the  Halibut  Act.  Section  5 
of  the  Halibut  Act  (16  U.S.C.  773c) 
provides  that  the  Secretary  of  Commerce 
(Secretary)  shall  have  general 
responsibiUty  to  carry  out  the  Halibut 
Convention  (Convention)  between  the 
United  States  and  Canada,  and  that  the 


Secretary  shall  adopt  such  regulations 
as  may  be  necessary  to  carry  out  the 
purposes  and  objectives  of  the 
Convention  and  the  Halibut  Act.  The 
Secretary's  authority  has  been  delegated 
to  the  AA.  Section  5  of  the  Halibut  Act 
(16  U.S.C.  773c(c))  also  authorizes  the 
Regional  Fishery  Management  Council 
having  authority  for  the  geographic  area 
concerned  to  develop  regulations 
governing  the  Pacific  halibut  catch  in 
U.S.  Convention  waters  that  are  in 
addition  to,  but  not  in  conflict  with, 
regulations  of  the  IPHC.  Pursuant  to  this 
authority,  NMFS  requested  the  PFMC 
and  NPFMC  to  allocate  halibut  catches 
should  such  allocation  be  necessary. 

Catch  Sharing  Plan  for  Area  2A 

The  PFMC  has  prepared  annual  Plans 
since  1988  to  allocate  the  halibut  catch 
limit  for  Area  2A  among  treaty  Indian, 
non-Indian  commercial,  and  non-Indian 
sport  fisheries  in  and  off  Washington, 
Ciregon,  and  California,  hi  1995,  NMFS 
implemented  a  Coimcil-recommended 
long-term  Plan  (60  FR  14651,  March  20. 
1995),  which  was  revised  in  1996  (61  FR 
11337,  March  20, 1996).  The  Plan 
allocates  35  percent  of  the  Area  2A  total 
allowable  catch  (TAC)  to  Washington 
treaty  Indian  tribes  in  Subarea  2A-1, 
and  65  percent  to  non-Indian  fisheries 
in  Area  2 A.  The  allocation  to  non- 
Indian  fisheries  is  divided  into  3  shares, 
with  the  Washington  sport  fishery 
(north  of  the  Columbia  River)  receiving 
36.6  percent,  the  Oregon/Cahfomia 
sport  fishery  receiving  31.7  percent,  and 
the  commercial  fishery  receiving  31.7 
percent.  The  commercial  fishery  is 
further  divided  into  2  sectors;  a  directed 
(traditional  longline)  commercial  fishery 
that  is  allocated  85  percent  of  the  non- 
Indian  commercial  harvest,  and  15 
percent  for  harvests  of  halibut  caught 
incidental  to  the  salmon  troll  fishery. 
The  directed  commercial  fishery  in  Area 
2A  is  confined  to  southern  Washington 
(south  of  46»5'18"  N.  lat.),  Oregon  and 
California.  The  Pltm  also  divides  the 
sport  fisheries  into  seven  geographic 
areas  each  with  separate  allocations, 
seasons,  and  bag  limits. 

For  1997,  PFMC  recommended 
changes  to  the  Plan  to  restructure  the 
May  and  August  seasons  in  the  Oregon 
Central  Coast  subarea  sport  fishery 
(Cape  Falcon  to  Florence  north  jetty)    - 
from  a  quota  managed  to  a  fixed-length 
season  fishery.  A  complete  description 
of  the  PFMC  recommended  changes  to 
the  Plan  and  implementing  regulations 
was  pubhshed  in  the  Federal  Register 
on  January  3, 1997  (62  FR  382)  with  a 
request  for  public  comments.  No 
comments  were  received  on  the 
proposed  changes  to  the  Plan,  and 
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NMFS  hereby  approves  the  changes  to 
the  Plan. 

The  Plan  for  the  Oregon  sport 
fisheries  is  modified  to  read  as  follows: 

Oregon  Central  Coast  Subarea 

If  the  Area  2 A  TAG  is  388.350  lb  (176.2  mt) 
and  greater,  this  subarea  extends  from  Cape 
Falcon  to  the  Siuslaw  River  at  the  Florence 
north  jetty  (44 "COS"  N.  lat.)  and  is  allocated 
88.4  percent  of  the  Oregon/California  sport 
allocation,  which  is  18.21  percent  of  the  Area 
2A  TAC  If  the  Area  2  A  TAG  is  less  than 
388.350  lb  (176.2  mt).  this  subarea  extends 
from  Cape  Falcon  to  the  California  border 
and  is  allocated  95.4  percent  of  the  Oregon/ 
California  sport  allocation.  The  structuring 
objectives  for  this  subarea  are  to  provide  two 
fixed-length  periods  of  fishing  opportunity  in 
May  and  in  August  in  productive  deeper 
water  areas  along  the  coast,  principally  for 
charterboat  and  larger  private  boat  anglers, 
and  provide  a  period  of  fishing  opportunity 
in  the  summer  for  nearshore  waters  for  small 
boat  anglers.  Fixed-length  seasons  will  be 
established  preseason  for  the  May  and 
August  openings  and  will  not  be  modified 
inseason.  The  average  catch  (jer  day  observed 
in  the  previous  3  years  in  May  and  August 
will  be  used  to  estimate  the  number  of  open 
days  for  each  fixed  season.  ODFVV  will 
monitor  landings  and  provide  a  f)ost-season 
estimate  of  catch  within  2  weeks  of  the  end 
of  the  fixed  season.  If  suRicient  catch 
remains  for  an  additional  day  of  fishing  after 
the  May  season  or  the  August  season, 
openings  will  be  provided  in  May  and 
August  respectively.  Potential  additional 
open  dates  for  both  the  May  and  August 
seasons  will  be  announced  preseason.  If  a 
decision  is  made  inseason  to  allow  fishing  on 
one  or  more  of  these  additional  dates,  notice 
of  the  opening  will  be  announced  on  the 
NMFS  hotline  (206)  526-6667  or  (800)  662- 
9825.  No  halibut  fishing  will  be  allowed  on 
the  additional  dates  unless  the  opening  date 
has  been  announced  on  the  NMFS  hotJine. 
Any  poundage  remaining  unharvested  in  the 
subquotas  from  earlier  seasons  will  be  added 
to  the  next  season.  The  daily  bag  limit  for  all 
seasons  is  two  halibut  per  pterson,  one  with 
a  minimum  32-incb  (81.3-cm)  size  limit  and 
the  second  with  a  minimum  50-inch  (127.0 
cm)  size  limit.  ODFW  will  sponsor  a  public 
workshop  shortly  after  the  IPHC  annual 
meeting  to  develop  recommendations  to 
NMFS  on  the  opening  dates  for  each  season 
each  year.  The  three  seasons  for  this  sut>area 
are  as  follows. 

1.  The  first  season  is  an  all-depth  fishery 
that  begins  in  mid-May  and  is  allocated  68 
percent  of  the  subarea  quota.  Fixed  season 
dates  will  be  established  preseason  based  on 
projected  catch  per  day  and  number  of  days 
to  achievement  of  the  subquota  for  this  first 
season.  No  inseason  adjustments  will  be 
made,  except  that  additional  opening  days 
(established  preseason)  may  be  allowed  if 
any  quota  for  this  season  remains 
unharvested.  The  fishery  will  be  open  2  days 
per  week  (Friday  and  Saturday)  if  the  season 
19  for  4  or  (Bwer  fishing  days.  The  fishery  will 
be  open  3  days  per  week  (Thursday  through 
Saturday)  if  the  season  is  for  5  or  more 
fishing  days. 


2.  The  second  season  opens  the  day 
following  closure  of  the  first  season,  only  in 
waters  inside  the  30-fathom  (55  m)  curve, 
and  continues  daily  until  7  percent  of  the 
subarea  quota  is  taken,  or  until  early  August, 
whichever  is  earlier. 

3.  The  last  season  is  a  coastwide  (Gape 
Falcon  to  Oregon/California  border)  all-depth 
fishery  that  logins  in  early  August  and  is 
allocated  25  percent  of  the  subarea  quota. 
Fixed  season  dates  will  be  established 
preseason  based  on  projected  catch  per  day 
and  number  of  days  to  achievement  of  the 
combined  Oregon  subarea  quotas  south  of 
Gape  Falcon.  No  inseason  adjustments  will 
he  made,  except  that  additional  opening  days 
(established  preseason)  may  be  allowed  if 
quota  remains  unharvested.  The  fishery  will 
lie  open  2  days  per  week  (Friday  and 
Saturday). 

Oregon  South  Coast  Subarea 

If  the  Area  2A  TAC  is  388.350  lb  (176.2  mt) 
and  above,  this  subarea  extends  from  the 
Siuslaw  River  at  the  Florence  north  jetty 
(44''01'08"  N.  lat.)  to  the  California  border 
(42°00'00"  N.  lat.)  and  is  allocated  7.0 
percent  of  the  Oregon/California  sport . 
allocation,  which  is  1.44  percent  of  the  Area 
2A  TAC.  If  the  Area  2A  TAG  is  less  than 
388.350  lb  (176.2  mt).  this  subarea  will  be 
included  in  the  Oregon  Central  Coast 
sut>area.  The  structuring  objective  for  this 
subarea  is  to  create  a  south  coast 
management  zone  designed  to  accommodate 
the  needs  of  both  chartertioat  and  private 
boat  anglers  in  this  area  where  weather  and 
bar  crossing  conditions  very  often  do  not 
allow  scheduled  fishing  trips.  The  first  and 
second  seasons  will  be  managed  for  a  quota, 
and  a  fixed-length  season  will  he  established 
preseason  for  the  August  coastwide  season 
(Cape  Falcon  to  Oregon/California  border). 
The  average  catch  per  day  ot>served  in  the 
previous  3  years  fisheries  in  August  will  be 
used  to  estimate  the  number  of  days  for  the 
fixed  season.  Additional  open  dates  may  he 
allowed  after  the  August  fijced-length  season 
if  sufficient  quota  remains  for  an  additional 
day  of  fishing.  Potential  additional  open 
dates  will  be  announced  preseason.  If  a 
decision  is  made  inseason  to  allow  fishing  on 
one  or  more  of  these  additional  dates,  notice 
of  the  opening  will  be  announced  on  the 
NMFS  hotline  (206)  526-6667  or  (800)  662- 
9825.  No  halibut  fishing  will  be  allowed  on 
the  additional  dates  unless  the  opening  date 
has  tieen  announced  on  the  NMFS  hotline. 
Any  poundage  remaining  unharvested  in  the 
subquotas  from  earlier  seasons  will  be  added 
to  the  next  season.  The  daily  l>ag  limit  for  all 
seasons  is  two  halibut  (wr  person,  one  with 
a  minimimi  32-inch  (81.3  cm)  size  limit  and 
the  second  with  a  minimum  50-inch  (127.0 
cm)  size  limit.  ODFW  will  sponsor  a  public 
workshop  shortly  after  the  IPHC  annual 
meeting  to  develop  recommendations  to 
NMFS  on  the  opening  dates  for  each  season 
each  year.  The  three  seasons  for  this  subarea 
are  as  follows: 

1.  The  first  season  is  an  all-depth  fishery 
that  liegins  in  May  and  continues  at  least  3 
days  per  week  (dependent  on  TAC)  yntil  80 
percent  of  the  subarea  quota  is  taken. 

2.  The  second  season  opens  the  day 
following  closure  of  the  first  season,  only  in 


waters  inside  the  30-fathom  (55  m)  curve, 
and  continues  daily  until  the  subarea  quota 
is  estimated  to  have  been  taken,  or  early 
August,  whichever  is  earlier. 

3.  The  last  season  is  a  coastwide  (Cape 
Falcon  to  Oregon/California  border)  all-depth 
fishery  that  begins  in  early  August.  Fixed 
season  dates  will  be  established  preseason 
based  on  projected  catch  per  day  and  number 
of  days  to  achievement  of  the  combined 
Oregon  subarea  quotas  south  of  Cape  Falcon. 
No  inseason  adjustments  will  be  made, 
except  that  additional  opening  days 
(established  preseason)  may  be  allowed  if 
quota  remains  unharvested.  The  fishery  will 
be  open  2  days  per  week  (Friday  and 
Saturday). 

Copies  of  the  complete  Plan  for  Area 
2A  as  modified  are  available  from  the 
NMFS  Northwest  Regional  Office  (see 
ADDRESSES). 

In  accordance  with  the  Plan,  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW)  and  the  Washington 
Department  of  Fish  and  Wildlife 
(WDFW)  held  public  workshops  (after 
the  IPHC  set  the  Area  2A  quota)  on 
February  3  and  4, 1997,  respectively,  to 
develop  recommendations  on  the 
opening  dates  and  weekly  structure  of 
the  sport  fisheries.  ODFW  and  WDFW 
sent  NMFS  a  letter  on  February  7  and 
11, 1997.  respectively,  advising  on  the 
outcome  of  the  workshop  and  provided 
recommendations  on  the  opening  dates 
and  season  structiu*  for  the  sport 
fisheries  in  the  Washington  inside 
waters  area,  the  Washington  north  coast 
area,  the  Oregon  central  coast  area,  and 
the  Oregon  south  coast  area.  The 
seasonal  structiuing  of  the  sport 
fisheries  in  other  areas  are  stipulated  in 
the  Plan.  NMFS  has  approved  the 
recommended  openbig  dates  and  season 
structuring  provided  by  ODFW  and 
WDFW  and  implemented  the  sport 
fishery  structuring  established  in  the 
Plan  for  1997  as  described  herein. 

Catch  Sharing  Plan  for  Area  4 

The  NPFMC  developed  a  Plan  in  1996 
for  allocating  the  Area  4  catch  limit 
established  by  the  IPHC  among  subareas 
4A,  4B,  4C,  4D,  and  4E.  This  Plan  was 
adopted  by  the  Secretary  and  first 
implemented  in  1996  (61  FR  11337, 
March  20,  1996)  and  remains  in  effect 
until  amended  by  action  of  the  NPFMC. 
No  changes  were  recommended  by  the 
Council  for  1997.  The  1997  catch  limits 
established  by  the  IPHC  for  the  Area  4 
subareas,  and  published  at  section  10  of 
the  following  regulations,  are  consistent 
with  the  Plan. 

The  1997  Pacific  hahbut  fishery 
regulations  are  identical  to  those 
recommended  by  the  IPHC  and 
approved  by  the  Secretary  of  State  as 
follows. 


1997  Pacific  Halibut  Fishery 
Regulations 

1.  Short  Title 

These  regulations  may  be  cited  as  the 
Pacific  Halibut  Fishery  Regulations. 

2.  Interpretation 

(1)  In  these  Regulations. 

(a)  Authorized  officer  means  any  State. 
Federal,  or  Provincial  officer  authorized  to 
enforce  these  regulations  including,  but  not 
limited  to.  the  National  Marine  Fisheries 
Service  (NMFS).  Canada's  Department  of 
Fisheries  and  Oceans  (DFO).  Alaska  Division 
of  Fish  and  Wildlife  ProtecUon  (ADFWP), 
and  the  United  States  Coast  Guard  (USCG): 

(b)  Charter  vessel  means  a  vessel  used  for 
hire  in  sport  fishing  for  halibut,  but  not 
including  a  vessel  without  a  hired  operator; 

(c)  Commercial  fishing  means  fishing  the 
resulting  catch  of  which  either  is  or  is 
intended  to  he  sold  or  bartered; 

(d)  Commission  means  the  International 
Pacific  Halibut  Commission; 

(e)  Daily  bag  limit  means  the  maximum 
number  of  halibut  a  pterson  may  take  in  any 
calendar  day  from  Convention  waters; 

(f)  Fishing  means  the  taking,  harvesting,  or 
catching  of  fish,  or  any  activity  that  can 
reasonably  be  expected  to  result  in  the 
taking,  harvesting,  or  catching  of  fish, 
including  specifically  the  deployment  of  any 
amount  or  component  f>art  of  setline  gear 
anywhere  in  the  maritime  area; 

(g)  Fishing  period  limit  means  the 
maximum  amount  of  halibut  that  may  be 
retained  and  landed  by  a  vessel  during  one 
fishing  period; 

(h)  Land,  with  resp)ect  to  halibut,  means 
the  offioading  of  halibut  from  the  catching 
vessel; 

(i)  License  means  a  halibut  fishing  license 
issued  by  the  Commission  pursuant  to 
section  3; 

(j)  Maritime  area,  in  respect  of  the  fisheries 
jurisdiction  of  a  Contracting  Party,  includes 
without  distinction  areas  within  and  seaward 
of  the  territorial  sea  or  internal  waters  of  that 
Party; 

(k)  Operator,  with  respect  to  any  vessel, 
means  the  owner  and/or  the  master  or  other 
individual  on  board  and  in  charge  of  that 
vessel; 

(1)  Overall  length  of  a  vessel  means  the 
horizontal  distance,  rounded  to  the  nearest 
foot,  between  the  foremost  part  of  the  stem 
and  the  aftermost  part  of  the  stem  (excluding 
bowsprits,  rudders,  outboard  motor  brackets, 
and  similar  fittings  or  attachments); 

(m)  Person  includes  an  individual, 
corporation,  firm,  or  association; 

(n)  Regulatory  area  means  an  area  referred 
to  in  section  6; 

(o)  Setline  gear  means  one  or  more 
stationary,  buoyed,  and  anchored  lines  with 
hooks  attached; 

(p)  Sport  fishing  means  all  fishing  other 
than  commercial  fishing  and  treaty  Indian 
ceremonial  and  sul>sistence  fishing; 

(q)  Tender  means  any  vessel  that  buys  or 
obtains  fish  directly  from  a  catching  vessel 
and  transports  it  to  a  prart  of  landing  or  fish 
processor, 

(2)  In  these  Regulations,  aft  bearings  are 
true  and  all  pMsitions  are  determined  by  the 


most  recent  charts  issued  by  the  National 
Ocean  Service  or  the  Canadian  Hydrographic 
Service. 

(3)  In  these  Regulations  all  weights  shall  be 
computed  on  the  basis  that  the  heads  of  the 
fish  are  off  and  their  entrails  removed. 

3.  Licensing  Vessels 

(1)  No  pierson  shall  fish  for  halibut  from  a 
vessel,  nor  possess  halibut  on  board  a  vessel, 
used  either  for  commercial  fishing  or  as  a 
charter  vessel  in  Area  2A  unless  the 
Commission  has  issued  a  license  valid  for 
fishing  in  Area  2A  in  resp>ect  of  that  vessel. 

(2)  A  license  issued  for  a  vessel  op>erating 
in  Area  2A  shall  be  valid  only  for  op>erating 
either  as  a  charter  vessel  or  a  commercial 
vessel,  but  not  both. 

(3)  A  license  issued  for  a  vessel  op>erating 
in  the  commercial  fishery  in  Area  2A  shall 
be  valid  only  for  either  the  directed 
commercial  fishery  during  the  fishing 
periods  sp>ecified  in  paragraph  (2)  of  section 
7  or  the  incidental  catch  fishery  during  the 
salmon  troll  fishery  spiecified  in  paragraph 
(3)  of  section  7,  but  not  both. 

(4)  No  p>erson  shall  fish  for  halibut  from  a 
vessel  used  as  a  charter  vessel,  nor  pxissess 
halibut  on  board  such  vessel,  unless  the 
Commission  has  issued  a  license  valid  for 
fishing  in  Area  2B  in  resp>ect  of  that  vessel. 

(5)  No  p>erson  shall  fish  for  halibut  fit>m  a 
vessel,  nor  px>ssess  halibut  on  board  a  vessel, 
used  as  a  charter  vessel  in  Areas  2C.  3A.  3B. 
4A.  4B.  4G.  4D.  and  4E.  unless  the 
Commission  has  issued  a  license  valid  for 
fishing  in  those  areas  in  respiect  of  that 
vessel. 

(6)  A  license  issued  in  respect  of  a  vessel 
referred  to  in  p>aragraphs  (1).  (4).  and  (5)  of 
this  section  must  be  carried  on  board  that 
vessel  at  all  times  and  the  vessel  op>erator 
shall  p>ermit  its  insp)ection  by  any  authorized 
office^, 

(7)  The  Commission  shall  issue  a  license  in 
resp>ect  of  a  vessel,  without  fee  from  its  office 
in  Seattle,  Washington.  up>on  receipt  of  a 
completed,  written,  and  signed  "Application 
for  Vessel  License  for  the  Halibut  Fishery" 
form. 

(8)  A  vessel  operating  in  the  directed 
commercial  fishery  in  Area  2A  must  have  its 
"Application  for  Vessel  License  for  the 
Halibut  Fishery"  form  ptostmarked  no  later 
than  11:59  P.M.  on  April  30,  or  on  the  first 
weekday  in  May  if  April  30  is  a  Saturday  or 
Sunday. 

(9)  A  vessel  op>erating  in  the  incidental 
commercial  fishery  during  the  salmon  troll 
season  in  Area  2A  must  have  its 
"Application  for  Vessel  License  for  the 
Halibut  Fishery"  form  p>ostmarked  no  later 
than  11:59  P.M.  on  March  31.  or  the  first 
weekday  in  April  if  March  31  is  a  Saturday 
or  Sunday. 

(10)  Application  forms  may  be  obtained 
from  any  authorized  officer  or  from  the 
Commission. 

(11)  Information  on  "Application  for 
Vessel  License  for  the  Halibut  Fishery"  form 
must  be  accurate. 

(12)  The  "Application  for  Vessel  License 
for  the  Halibut  Fishery"  form  shall  be 
completed  and  signed  by  the  vessel  owner. 

(13)  Licenses  issued  under  this  section 
shall  be  valid  only  during  the  year  in  which 
they  are  issued. 


(14)  A  new  license  is  required  for  a  vessel 
that  is  sold,  transferred,  renamed,  or  re- 
documented. 

(15)  The  license  required  under  this 
section  is  in  addition  to  any  license,  however 
designated,  that  is  required  under  the  laws  of 
Canada  or  any  of  its  Provinces  or  the  United 
States  or  any  of  its  States. 

(16)  The  United  States  may  suspiend. 
revoke,  or  modify  any  license  issued  under 
this  section  under  policies  and  procedures  in 
Title  15,  Code  of  Federal  Regulations,  Part 
904. 

4.  Inseason  Actions 

(1)  The  Commission  is  authorized  to 
establish  or  modify  regulations  during  the 
season  after  determining  that  such  action: 

(a)  Will  not  result  in  exceeding  the  catch 
limit  established  preseason  for  each 
regulatory  area; 

(b)  Is  consistent  with  the  Convention 
between  the  United  States  of  America  and 
Canada  for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean  and 
Bering  Sea,  and  applicable  domestic  law  of 
either  Canada  or  the  United  States;  and 

(c)  Is  consistent,  to  the  maximum  extent 
practicable,  with  any  domestic  catch  sharing 
plans  develo[)ed  by  the  United  States  or 
Canadian  governments. 

(2)  Inseason  actions  may  include,  but  are 
not  limited  to,  establishment  or  modification 
of  the  following: 

(a)  Closed  areas; 

(b)  Fishing  p>eriods; 

(c)  Fishing  pwriod  limits; 

(d)  Gear  restrictions; 

(e)  Recreational  bag  limits; 

(f)  Size  limits;  or 

(g)  Vessel  clearances. 

(3)  Inseason  changes  will  be  effective  at  the 
time  and  date  specified  by  the  Commission. 

(4)  The  Commission  will  announce  in- 
season actions  under  this  section  by 
providing  notice  to  major  halibut  processors; 
Federal,  State,  United  States  treaty  Indian, 
and  Provincial  fishery  officials;  and  the 
media. 

5.  Application 

(1)  These  Regulations  apply  to  p>ersons  and 
vessels  fishing  for  halibut  in,  or  {x>ssessing 
halibut  taken  fit>m.  waters  off  the  west  coast 
of  Canada  and  the  United  States,  including 
the  southern  as  well  as  the  western  coasts  of 
Alaska,  within  the  resp)ective  maritime  areas 
in  which  each  of  those  countries  exercises 
exclusive  fisheries  jurisdiction  as  of  March 
29,  1979. 

(2)  Sections  6  to  20  apply  to  commercial 
fishing  for  halibut. 

(3)  Section  21  applies  to  the  United  States 
treaty  Indian  tribal  fishery  in  Area  2A-1. 

(4)  Section  22  applies  to  spwrt  fishing  for 
halibut. 

(5)  Sections  23  and  24  apply  to  fishing  in 
Area  2A. 

(6)  These  regulations  do  not  apply  to 
fishing  op>erations  authorized  or  conducted 
by  the  Commission  for  research  purposes. 

6.  Regulatory  Areas 

The  following  areas  shall  be  regulatory 
areas  for  the  purp>oses  of  the  Convention: 

(1)  Area  2A  includes  all  waters  off  the 
states  of  California.  Oregon,  and  Washington; 
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(2)  Area  2B  includes  all  waters  off  British 
Columbia; 

(3)  Area  2C  includes  all  waters  off  Alaska 
that  are  east  of  a  line  running  340°  true  firom 
Cape  Spencer  Light  (58"11'57"  N.  lat.. 
136°38'18"  W.  long.)  and  south  and  east  of 
a  line  running  205°  true  from  said  light; 

(4)  Area  3A  includes  all  waters  between 
Area  2C  and  a  line  extending  from  the  most 
northerly  point  on  Cape  Aklek  (57°41'15"  N. 
lat..  155°35'00"  W.  long.)  to  Cape  Ikolik 
(57"17'17"  N.  lat..  154*4718"  W.  long),  then 
along  the  Kodiak  Island  coastline  to  Cape 
Trinity  (56°44'50"  N.  lat.,  154°08'44'  W. 
long.),  then  140°  true; 

(5)  Area  38  includes  all  waters  between 
Area  3  A  and  a  line  extending  150°  true  from 
Cape  Lutke  (54°29'00"  N.  lat..  164°20'00"  W. 
long.)  and  south  of  54°49'00"  N.  lat.  in 
Isanotski  Strait; 

(6)  Area  4A  includes  all  waters  in  the  Culf 
of  Alaska  west  of  Area  38  and  in  the  Bering 
Sea  west  of  the  closed  area  defined  in  section 
9  that  are  east  of  172'OO'0O"  W.  long,  and 
south  of  56°20'00"  N  lat.; 

(7)  Area  4B  includes  all  waters  in  the 
Bering  Sea  and  the  Culf  of  Alaska  west  of 
Area  4A  and  south  of  56°2O'0O"  N.  lat.; 

(8)  Area  4C  includes  all  waters  in  the 
Bering  Sea  north  of  Area  4A  and  north  of  the 
closed  area  defined  in  section  9  which  are 
east  of  171°00'00"  W.  long.,  south  of 
Sa'DCOO"  N.  lat.,  and  west  of  168°00'00"  W. 
long.; 

(9)  Area  4D  includes  all  waters  in  the 
Bering  Sea  north  of  Areas  4A  and  48.  north 
and  west  of  Area  4C.  and  west  of  168°0O'0O" 
W.  long.; 

(10)  Area  4E  includes  all  waters  in  the 
Bering  Sea  north  and  east  of  the  closed  area 
defined  in  section  9,  east  of  168°00'00"  W. 
long.,  and  south  of  65''34'00"  N.  lat. 

7.  Fishing  Periods 

(1)  The  fishing  periods  for  each  regulatory 
area  apply  where  the  catch  limiu  specified 
in  section  10  have  not  been  taken. 

(2)  Each  fishing  period  in  the  Area  2A 
directed  fishery  south  of  46°53'18"  N.  lat. 
shall  begin  at  0800  hours  and  terminate  at 
1800  hours  local  time  on  July  8,  July  22. 
August  5,  August  19.  September  2.  and 
September  16  unless  the  Commission 
specifies  otherwise. 

(3)  Notwithstanding  paragraph  (2).  and 
paragraph  (7)  of  section  10.  an  incidental 
catch  fishery  is  authorized  during  salmon 
troll  seasons  in  Area  2A.  Vessels 
participating  in  the  salmon  troll  fishery  in 
Area  2A  may  retain  halibut  caught 
incidentally  during  authorized  periods,  in 
conformance  with  the  aimual  salmon 
management  measures  announced  in  the 
Federal  Register.  The  notice  also  will  specify 
the  ratio  of  halibut  to  salmon  that  may  be 
retained  during  this  fishery. 

(4)  The  fishing  period  in  Areas  28,  2C,  3A. 
3B,  4A,  4B.  4C.  4D,  and  4E  shall  begin  at 
1200  hours  local  time  on  March  IS  and 
terminate  at  1200  hours  local  time  on 
November  15  unless  the  Commission 
specifies  otherwise. 

(5)  All  commercial  Rshing  for  halibut  in 
Areas  2A.  28,  2C,  3A.  3B,  4A,  48,  4C.  4D.  and 
4E  shall  cease  at  1200  hours  local  time  on 
November  15. 
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8.  Closed  Periods 

(1)  No  person  shall  engage  in  fishing  for 
halibut  in  any  regulatory  area  other  than 
during  the  fishing  periods  set  out  in  section 
7  in  respect  of  that  area. 

(2)  No  person  shall  land  or  otherwise  retain 
halibut  caught  outside  a  fishing  period 
applicable  to  the  regulatory  area  where  the 
halibut  was  taken. 

(3)  Subject  to  paragraphs  (7).  (8).  (9).  and 
(10)  of  section  18.  these  Regulations  do  not 
prohibit  fishing  for  any  species  of  fish  other 
than  halibut  during  the  closed  periods. 

(4)  Notwithstanding  paragraph  (3),  no 
person  shall  have  halibut  in  his/her 
possession  while  Hshing  for  any  other 
species  of  fish  during  the  closed  p)eriods. 

(5)  No  vessel  shall  retrieve  any  halibut 
fishing  gear  during  a  closed  period  if  the 
vessel  has  any  halibut  on  board. 

(6)  A  vessel  that  has  no  halibut  on  board 
may  retrieve  any  halibut  fishing  gear  during 
the  closed  period  after  the  operator  notiRes 
an  authorized  ofRcer  or  representative  of  the 
Commission  prior  to  that  retrieval. 

(7)  After  retrieval  of  halibut  gear  in 
accordance  with  paragraph  (6)  of  this  section, 
the  vessel  shall  submit  to  a  hold  inspection 
at  the  discretion  of  the  authorized  officer  or 
representative  of  the  Commission. 

(8)  No  person  shall  retain  any  halibut 
caught  on  gear  retrieved  under  paragraph  (6) 
of  this  section. 

(9)  No  person  shall  possess  halibut  aboard 
a  vessel  in  a  regulatory  area  during  a  closed 
period  unless  that  vessel  is  in  continuous 
transit  to  or  within  a  port  in  which  that 
halibut  may  be  lawfully  sold. 

9.  Closed  Area 

(1)  All  waters  in  the  Bering  Sea  north  of 
54°49'00"  N.  lat.  in  Isanotski  Strait  that  are 
enclosed  by  a  line  from  Cape  Sarichef  Light 
(54°36'00"  N.  lat..  164°55'42  "  W.  long.)  to  a 
point  at  56°20'00"  N.  lat..  lea'SCOO"  W. 
long.;  thence  to  a  point  at  58»21'25"  N.  lat.. 
163°00'00"  W.  long.;  thence  to  Strogonof 
Point  (56°53'18"  N.  lat..  158°50'37"  W.  long.); 
and  then  along  the  northern  coasts  of  the 
Alaska  Peninsula  and  Unimak  Island  to  the 
point  of  origin  at  Cape  Sarichef  Light  are 
closed  to  halibut  fishing  and  no  person  shall 
fish  for  halibut  therein  or  have  halibut  in  his/ 
her  possession  while  in  those  waters  except 
in  the  course  of  a  continuous  transit  across 
those  waters. 

(2)  In  Area  2A.  all  waters  north  of  Point 
Chehalis,  WA  (46°53'18"  N.  lat.)  arB  closed  to 
the  directed  commercial  halibut  fishery. 

10.  Catch  Limits 

(1)  The  total  allowable  catch  of  halibut  to 
be  taken  during  the  halibut  fishing  pericxls 
sp)ecified  in  section  7  shall  be  limited  to  the 
weight  expressed  in  pounds  or  metric  tons 
shown  in  the  following  table: 


Regulatory  area 

Catch  limits 

Pounds 

Metric  tons 

4A 

4B 

40 

4D 

4E 

2.940.000 
3,480.000 
1,160,000 
1.160.000 
260.000 

1.333 

1.578 

526 

526 

118 

Oatch  limits 

Regulatory  area 

Pounds 

Metric  tons 

2A 

144.235 

65 

28  ....„ 

12.500.000 

5,669 

20 

10.000.000 

4,535 

3A 

25.000.000 

11.338 

3B 

9.000.000 

4.082 

(2)  Notwithstanding  paragraph  (1)  of  this 
section,  the  catch  limit  in  Area  2A  shall  be 
divided  between  a  directed  halibut  fishery  to 
operate  south  of  46'53'18"  N.  lat.  during  the 
fishing  p>eriods  set  out  in  ptaragraph  2  of 
Section  7  and  an  incidental  halibut  catch 
fishery  during  the  salmon  troll  fishery  in 
Area  2  A  described  in  paragraph  3  of  Section 
7.  In  season  actions  to  transfer  catch  between 
these  fisheries  may  occur  in  conformance 
with  the  Catch  Sharing  Plan  for  Area  2A. 

(a)  The  catch  limit  in  the  directed  halibut 
fishery  is  122.600  lb  (55.6  mt). 

(b)  The  catch  limit  in  the  incidental  catch 
fishery  during  the  salmon  troll  fishery  is 
21,635  lb  (9.8  mt). 

(3)  The  Commission  shall  determine  and 
announce  to  the  public  the  date  on  which  the 
catch  limit  for  Area  2A  will  be  taken  and  the 
specific  dates  during  which  the  directed 
fishery  will  be  allowed  in  Area  2A. 

(4)  Notwithstanding  paragraph  (1).  Area  28 
will  close  only  when  all  Individual  Vessel 
Quotas  assigned  by  Canada's  Department  of 
Fisheries  and  Oceans  are  taken,  or  November 
15,  whichever  is  earlier. 

(5)  Notwithstanding  paragraph  (1).  Areas 
2C,  3A.  3B.  4A.  48.  4C.  4D.  and  4E  will  close 
only  when  all  Individual  Fishing  Quotas  and 
all  Community  Development  Quotas  issued 
by  the  National  Marine  Fisheries  Service 
have  been  taken,  or  November  15.  whichever 
is  earlier. 

(6)  If  the  Commission  determines  that  the 
catch  limit  specified  for  Area  2A  in 
paragraph  (1)  would  be  exceeded  in  an 
unrestricted  10-hour  fishing  period  as 
specified  in  paragraph  (2)  of  section  7,  the 
catch  limit  for  that  area  shall  be  considered 
to  have  been  taken  unless  fishing  period 
limits  are  implemented. 

(7)  When  under  paragraphs  (3)  or  (6)  of  this 
section  the  Commission  has  announced  a 
date  on  which  the  catch  limit  for  Area  2A 
will  be  taken,  no  person  shall  fish  for  halibut 
in  that  area  after  that  date  for  the  rest  of  the 
year,  unless  the  Commission  has  aimounced 
the  reopening  of  that  area  for  halibut  fishing. 

1 1.  Fishing  Period  Limits 

(1)  It  shall  be  unlawful  for  any  vessel  to 
retain  more  halibut  than  authorized  by  that 
vessel's  license  in  any  fishing  period  for 
which  the  Commission  has  announced  a 
fishing  pericxl  limit. 

(2)  The  operator  of  any  vessel  that  fishes 
for  halibut  during  a  fishing  period  when 
fishing  period  limits  are  in  effect  must,  upon 
commencing  an  offload  of  halibut  to  a 
commercial  fish  processor,  completely 
offload  all  halibut  on  board  said  vessel  to  that 
processor  and  ensure  that  all  halibut  is 
weighed  and  reported  on  Slate  fish  tickeU. 

(3)  The  operator  of  any  vessel  that  fishes 
for  halibut  during  a  fishing  period  when 
fishing  period  limits  are  in  effect  must,  upon 


conunencing  an  oRload  of  halibut  other  than, 
to  a  commercial  fish  processor,  completely 
offload  all  halibut  on  board  said  vessel  and 
ensure  that  all  halibut  are  weighed  and 
reported  on  State  fish  tickets. 

(4)  The  provisions  of  paragraph  (3)  are  not 
intended  to  prevent  retail  over-the-side  sales 
to  individual  purchasers  so  long  as  all  the 
halibut  on  board  is  ultimately  offloaded  and 
reported. 

(5)  When  fishing  period  limits  are  in  effect, 
a  vessel's  maximum  retainable  catch  will  be 
determined  by  the  Conmiission  based  on 

(a)  The  vessel's  overall  length  in  feet  and 
associated  length  class; 

(b)  The  average  pierformance  of  all  vessels 
within  that  class;  and 

(c)  The  remaining  catch  limit. 

(6)  Length  classes  are  shown  in  the 
following  table: 


Overall  length 

Vessel 
dass 

1-25  „ 

A 

26-30  

B 

31  -35  „„ 

36-40  „ 

41-45  - - 

C 
D 

E 

46-50  ... 

F 

51-55  

Q 

56-  ♦  

H 

(7)  Fishing  period  limits  in  Area  2A  apply 
only  to  the  directed  halibut  fishery  referred 
to  in  paragraph  (2)  of  section  7. 

12.  Size  Limits 

(1)  No  person  shall  take  or  possess  any 
halibut  that 

(a)  With  the  head  on,  is  less  than  32  inches 
(81.3  cm)  as  measured  in  a  straight  line, 
passing  over  the  pectoral  fin  frtim  the  tip  of 
the  lower  jaw  with  the  mouth  closed,  to  the 
extreme  end  of  the  middle  of  the  tail,  as 
illustrated  in  the  schedule;  or 

(b)  With  the  head  removed,  is  less  than  24 
inches  (61.0  cm)  as  measured  from  the  base 
of  the  pectoral  fin  at  its  most  anterior  point 
to  the  extreme  end  of  the  middle  of  the  tail, 
as  illustrated  in  the  schedule. 

(2)  No  person  shall  possess  on  board  a 
vessel  a  halibut  that  has  been  mutilated,  or 
otherwise  disfigured  in  any  manner  that 
prevents  the  determination  of  whether  the 
halibut  complies  with  the  size  limits 
sftecified  in  this  section,  except  that: 

(a)  This  paragraph  shall  not  prohibit  the 
possession  on  board  a  vessel  of  halibut 
cheeks  cut  frt>m  halibut  caught  by  persons 
authorized  to  process  the  halibut  on  board  in 
accordance  with  NMFS  regulations 
published  at  Title  50  Code  of  Federal 
Regulations,  part  679;  and 

(b)  No  person  shall  possess  a  filleted 
halibut  on  board  a  vessel. 

(3)  No  pterson  on  board  u  vessel  fishing  for, 
or  tendering,  halibut  caught  in  Area  2A  shall 
possess  any  halibut  that  has  had  its  head 
removed. 

13.  Careful  Release  of  Halibut 

All  halibut  that  are  caught  and  are  not 
retained  shall  be  immediately  released  and 
returned  to  the  sea  with  a  minimum  of  injury 
by 


(a)  Hook  straightening  outboard  of  the 
roller; 

(b)  Cutting  the  gangion  near  the  hook;  or 

(c)  Carefully  removing  the  hook  by  twisting 
it  from  the  halibut  with  a  gaff. 

14.  Vessel  Clearance  in  Area  4 

(1)  The  operator  of  any  vessel  that  fishes 
for  halibut  in  Areas  4A.  48,  4C.  or  4D  must 
obtain  a  vessel  clearance  before  fishing  in 
any  of  these  areas,  and  before  the  unloading 
of  any  halibut  caught  in  any  of  these  areas, 
unless  specifically  exempted  in  paragraphs 
(9).  (12),  (13),  (14),  or  (15). 

(2)  The  vessel  clearance  required  under 
paragraph  (1)  prior  to  fishing  in  Area  4A  may 
be  obtained  only  at  Dutch  Harbor  or  Akutan, 
Alaska,  bom  an  authorized  officer  of  the 
United  States,  a  representative  of  the 
Commission,  or  a  designated  fish  processor. 

(3)  The  vessel  clearance  required  under 
paragraph  (1)  prior  to  fishing  in  Area  4B  may 
only  be  obtained  at  Nazan  Bay  on  Atka 
Island,  Alaska,  frnm  an  authorized  officer  of 
the  United  States,  a  representative  of  the 
Commission,  or  a  designated  fish  processor. 

(4)  The  vessel  clearance  required  under 
paragraph  (1)  prior  to  fishing  in  Area  4C  or 
4D  may  be  obtained  only  at  St  Paul  or  St 
George,  Alaska,  from  an  authorized  officer  of 
the  United  States,  a  representative  of  the 
Commission,  or  a  designated  fish  processor 
by  VHF  radio  and  allowing  the  person 
contacted  to  ctinfirm  visually  the  identity  of 
the  vessel. 

(5)  The  vessel  operator  shall  specify  the 
specific  regulatory  area  in  which  fishing  will 
take  place. 

(6)  Before  unloading  any  halibut  caught  in 
Area  4A,  a  vessel  operator  may  obtain  the 
clearance  required  under  p)aragraph  (1)  only 
in  Dutch  Harbor  or  Akutan,  Alaska,  by 
contacting  an  authorized  officer  of  the  United 
States,  a  representative  of  the  Commission,  or 
a  designated  fish  processor. 

(7)  Before  unloading  any  halibut  caught  in 
Area  48,  a  vessel  operator  may  obtain  the 
clearance  required  under  paragraph  (1)  only 
in  Nazan  Bay  on  Atka  Island,  either  in  person 
or  by  contacting  an  authorized  officer  of  the 
United  States,  a  representative  of  the 
Commission,  or  a  designated  fish  processor 
by  VHF  radio  and  allowing  the  person 
contacted  to  confirm  visually  the  identity  of 
the  vessel. 

(8)  Before  unloading  any  halibut  caught  in 
Area  4C  or  40.  a  vessel  operator  may  obtain 
the  clearance  required  under  paragraph  (1) 
only  in  St  Paul.  St.  George.  Dutch  Harbor,  or 
Akutan.  Alaska,  either  in  person  or  by 
contacting  an  authorized  officer  of  the  United 
States,  a  representative  of  the  Commission,  or 
a  designated  fish  processor.  The  clearances 
obtained  in  St.  Paul  or  St  Geoi;ge.  Alaska, 
can  be  obtained  by  VHF  radio  and  allowing 
the  person  contacted  to  confirm  visually  the 
identify  of  the  vessel. 

(9)  Any  vessel  operator  who  complies  with 
the  requirements  in  Section  1 7  for  possessing 
halibut  on  board  a  vessel  that  was  caught  in 
more  than  one  regulatory  area  in  Area  4  is 
exempt  &t>m  the  clearance  requirements  of 
paragraph  (1)  of  this  section,  but  must 
comply  with  the  following  requirements: 

(a)  The  operator  of  the  vessel  must  obtain 
a  vessel  clearance  prior  to  fishing  in  Area  4 


in  either  Dutch  Harbor.  Akutan.  St.  Paul.  St. 
George,  or  Nazan  Bay  on  Atka  Island  by 
contacting  an  authorized  officer  of  the  United 
States,  a  representative  of  the  Commission,  or 
a  designated  fish  processor.  The  clearance 
obtained  in  St.  Paul.  St.  George,  or  Nazan  Bay 
on  Atka  can  be  obtained  by  VHF  radio  and 
allowing  the  person  contacted  to  confirm  - 
visually  the  identify  of  the  vessel.  This 
clearance  will  list  the  Areas  in  which  the 
vessel  vtrill  fish;  and 

(b)  Before  unloading  any  halibut  from  Area 
4.  the.vessel  operator  must  obtain  a  vessel 
clearance  frwm  Dutch  Haibor,  Akutan.  St. 
Paul.  St  George,  or  Nazan  Bay  on  Atka  Island 
by  contacting  an  authorized  officer  of  the 
United  States,  a  representative  of  the 
Commission,  or  a  designated  fish  processor. 
The  clearance  obtained  in  St.  Paul,  St 
George,  or  Nazan  Bay  on  Atka  Island  can  be 
obtained  by  VHF  radio  and  allowing  the 
person  contacted  to  confirm  visually  the 
identify  of  the  vessel. 

(10)  Vessel  clearances  shall  be  obtained 
between  0600  and  1800  hours,  local  time. 

(11)  No  halibut  shall  be  on  board  the  vessel 
at  the  time  of  the  clearances  required  prior 

to  fishing  in  Area  4. 

(12)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  Area  4A  and  lands  its  total 
annual  halibut  catch  at  a  port  within  Area  4A 
is  exempt  frvm  the  clearance  requirements  of 
paragraph  (1). 

(13)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  Area  48  and  lands  its  total 
annual  halibut  catch  at  a  port  within  Area  48 
is  exempt  fit>m  the  clearance  requirements  of 
paragraph  (l). 

(14)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  Area  4C  and  lands  its  total 
annual  halibut  catch  at  a  port  within  Area  4C 
is  exempt  from  the  clearance  requirements  of 
paragraph  (1). 

(15)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  Areas  4D  and  4E  and  lands 
its  total  annual  halibut  catch  at  a  port  within 
Areas  4D.  4E,  or  the  closed  area  defined  in 
section  9,  is  exempt  from  the  clearance 
requirements  of  paragraph  (1). 

15.  Logs 

(1)  The  operator  of  any  vessel  that  has  an 
overall  length  of  26  feet  (7.9  meters)  or 
greater  shall  keep  an  accurate  log  of  all 
halibut  fishing  ofwrations  including  the  date, 
locality,  amount  of  gear  used,  and  total 
weight  of  halibut  taken  daily  in  each  localify. 
The  log  can  be  recorded  in  the  groundfish 
daily  fishing  logbooks  provided  by  NMFS. 

(2)  The  log  referred  to  in  paragraph  (1) 
shall  be: 

(a)  Maintained  on  board  the  vessel; 

(b)  Updated  not  later  than  24  hours  after 
midnight  local  time  for  each  day  fished  and 
prior  to  the  offloading  or  sale  of  halibut  taken 
during  that  fishing  period: 

(c)  Retained  for  a  period  of  two  years  by 
the  owner  or  operator  of  the  vessel; 

(d)  Open  to  inspection  by  an  authorized 
officer  or  any  authorized  representative  of  the 
Commission  upon  demand;  and 

(e)  Kept  on  board  the  vessel  when  engaged 
in  halibut  fishing,  during  transits  to  port  of 
landing,  and  for  five  (5)  days  following 
offloading  halibut. 

(3)  The  poundage  of  any  halibut  that  is  not 
sold,  but  is  utilized  by  the  vessel  operator. 
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his/her  crew  members,  or  any  other  person 
for  personal  use.  shall  be  recorded  in  the 
vessel's  log  within  24-hoiirs  of  offloading. 
(4)  No  person  shall  make  a  false  entry  in 
a  log  referred  to  in  this  section. 

16.  Receipt  and  Possession  of  Halibut 

(1)  No  person  shall  receive  halibut  Grom  a 
United  Stales  vessiel  that  does  not  have  on 
board  the  license  required  by  section  3. 

(2)  .No  person  shall  offload  halibut  from  a 
vessel  unless  the  gills  and  entrails  have  been 
removed  prior  to  offloading.  . 

(3)  A  commercial  fish  processor  who 
purchases  or  receives  halibut  directly  from 
the  owner  or  operator  of  a  vessel  that  was 
engaged  in  halibut  fishing  must  weigh  and 
record  all  halibut  on  board  said  vessel  at  the 
time  offloading  commences  and  record  on 
State  fish  tickets  or  Federal  catch  reports  the 
date,  locality,  name  of  vessel,  Halibut 
Commission  license  number  (United  States), 
the  name(s)  of  the  person(s)  from  whom  the 
halibut  was  purchased;  and  the  scale  weight 
obtained  at  the  time  of  offloading  of  all 
halibut  en  board  the  vessel  including  the 
pounds  purchased:  pounds  in  excess  of  IFQs, 
IVQs,  or  fishing  period  limits:  {Kiunds 
retained  for  personal  use;  and  pounds 
discarded  as  unfit  for  human  consumption. 

(4)  No  person  shall  make  a  false  entry  on 
a  State  fish  ticket  or  a  Federal  catch  or 
landing  report  refierred  to  in  paragraph  (3). 

(5)  A  copy  of  the  fish  tickets  or  catch 
reptorls  referred  to  in  paragraph  (3)  shall  be: 

(a)  retained  by  the  person  making  them  for 
a  p>eriod  of  three  years  from  the  date  the  fish 
tickets  or  catch  reports  are  made;  and 

(b)  open  to  inspection  by  an  authorized 
officer  or  any  authorized  representative  of  the 
Commission. 

(6)  No  person  shall  possess  any  halibut  that 
he/she  knows  to  have  been  taken  in 
contravention  of  these  Regulations. 

(7)  When  halibut  are  delivered  to  other 
than  a  commercial  fish  processor  the  records 
required  by  paragraph  (3)  shall  be  maintained 
by  the  operator  of  the  vessel  from  which  that 
halibut  was  caught,  in  compliance  with 
paragraph  (5). 

(8)  It  shall  be  unlawful  to  enter  a  Halibut 
Commission  license  number  on  a  State  fish 
ticket  for  any  vessel  other  than  the  vessel 
actually  used  in  catching  the  halibut  reported 
thereon. 

1 7.  Fishing  Multiple  Regulatory  Areas 

(1)  Except  as  provided  in  this  section,  no 
person  shall  possess  at  the  same  time  on 
board  a  vessel  halibut  caught  in  more  than 
one  regulatory  area. 

(2)  Halibut  caught  in  Regulatory  Areas  2C, 
3A,  and  3B  may  be  possessed  on  board  a 
vessel  at  the  same  time  providing  the 
operator  of  the  vessel: 

(a)  Has  a  NMFS-certified  observer  on  board 
when  required  by  NMFS  regulations 
published  at  Title  SO  Code  of  Federal 
Regulations,  section  679.7(f)(4);  and 

(b)  Can  identify  the  regulatory  area  in 
which  each  halibut  on  board  was  caught  by 
separating  halibut  from  different  areas  in  the 
hold,  tagging  halibut,  or  by  other  means. 

(3)  Halibut  caught  in  Regulatory  Areas  4A, 
4B,  4C,  and  4D  may  be  possessed  on  board 

a  vessel  at  the  same  time  providing  the 
operator  of  the  vessel: 


(a)  Has  a  NMFS-certified  observer  on  board 
the  vessel  when  halibut  caught  in  different 
regulatory  areas  are  on  board;  and 

(b)  Can  identify  the  regulatory  area  in 
which  each  halibut  on  board  was  caught  by 
separating  halibut  from  different  areas  in  the 
hold,  tagging  halibut,  or  by  other  means. 

(4)  Halibut  caught  in  Regulatory  Areas  4A. 
4B.  4C,  and  4D  may  be  f>ossessed  on  board 
a  vessel  when  in  compliance  with  paragraph 
(3)  and  if  halibut  from  Area  4  are  on  board 
the  vessel,  the  vessel  can  have  halibut  caught 
in  Regulatory  Areas  2C,  3A.  and  3B  on  board 
if  in  compliance  with  paragraph  (2). 

18.  Fishing  Gear 

(1)  No  person  shall  fish  for  halibut  using 
any  gear  other  than  hook  and  line  gear. 

(2)  No  person  shall  possess  halibut  taken 
with  any  gear  other  than  hook  and  line  gear. 

(3)  No  person  shall  possess  halibut  while 
on  board  a  vessel  carrying  emy  trawl  nets  or 
fishing  pots  capable  of  catching  halibut. 

(4)  All  setline  or  skate  marker  buoys 
carried  on  board  or  used  by  any  United  States 
vessel  used  for  halibut  fishing  shall  be 
marked  with  one  of  the  following: 

(a)  The  vessel's  name; 

(b)  The  vessel's  state  license  number;  or 

(c)  The  vessel's  registration  number. 

(5)  The  markings  specified  in  paragraph  (4) 
shall  be  in  characters  at  least  four  inches  in 
height  and  one-half  inch  in  width  in  a 
contrasting  color  visible  above  the  water  and 
shall  be  maintained  in  legible  condition. 

(6)  All  setline  or  skate  marker  buoys 
carried  on  board  or  used  by  a  Canadian 
vessel  used  for  halibut  fishing  shall  be 

(a)  Floating  and  visible  on  the  surface  of 
the  water,  and 

(b)  Legibly  marked  with  the  identification 
plate  number  of  the  vessel  engaged  in 
commercial  fishing  from  which  tHat  setline  is 
being  operated. 

(7)  No  person  on  board  a  vessel  from  which 
setline  gear  was  used  to  fish  for  any  species 
of  fish  anywhere  in  Area  2A  during  the  72- 
hour  period  immediately  before  the  opening 
of  a  halibut  fishing  period  shall  catch  or 
possess  halibut  anywhere  in  those  waters 
during  that  halibut  fishing  period. 

(8)  No  vessel  from  which  setline  gear  was 
used  to  fish  for  any  species  of  fnh  anywhere 
in  Area  2A  during  the  72-hour  fwriod 
immediately  before  the  opening  of  a  halibut 
fishing  period  may  be  used  to  catch  or 
possess  halibut  anywhere  in  those  waters 
during  that  halibut  fishing  period. 

(9)  No  person  on  board  a  vessel  frtim  which 
setline  gear  was  used  to  fish  for  any  species 
of  fish  anywhere  in  Areas  2B.  2C,  3A.  3B,  4A, 
4B.  4C,  40,  or  4E  during  the  72-hour  period 
immediately  before  the  opening  of  the 
halibut  fishing  season  shall  catch  or  possess 
halibut  anywhere  in  those  areas  until  the 
vessel  has  removed  all  of  its  setline  gear  from 
the  water  and  has  either; 

(a)  Made  a  landing  and  completely 
offloaded  its  entire  catch  of  other  fish;  or 

(b)  Submitted  to  a  hold  insftection  by  an 
authorized  officer. 

(10)  No  vessel  frvm  which  setline  gear  was 
used  to  fish  for  any  species  of  fish  anywhere 
in  Areas  2B.  2C,  3A,  3B,  4A,  4B.  4C,  4D,  or 
4E  during  the  72-hour  period  immediately 
before  the  opening  of  the  halibut  fishing 


season  may  be  used  to  catch  or  possess 
halibut  anywhere  in  those  areas  until  the 
vessel  has  removed  all  of  its  setline  gear  from 
the  water  and  has  either: 

(a)  Made  a  landing  and  completely 
offioaded  its  entire  catch  of  other  fish;  or 

(b)  Submitted  to  a  hold  insp>ection  by  an 
authorized  officer. 

19.  Retention  of  Tagged  Halibut 

(1)  Nothing  contained  in  these  Regulations 
prohibits  any  vessel  at  any  time  bom 
retaining  and  landing  a  halibut  that  bears  a 
Commission  tag  at  the  time  of  capture,  if  the 
halibut  with  the  tag  still  attached  is  reported 
at  the  time  of  landing  and  made  available  for 
examination  by  a  representative  of  the 
Commission  or  by  an  authorized  officer. 

(2)  After  examination  and  removal  of  the 
tag  by  a  representative  of  the  Commission  or 
an  authorized  officer,  the  halibut. 

(a)  May  be  retained  for  personal  use;  or 

(b)  May  be  sold  if  it  complies  with  the 
provisions  of  section  12,  Size  Limits. 

20.  Supervision  of  Unloading  and  Weighing 

The  unloading  and  weighing  of  halibut 
may  be  subject  to  the  supervision  of 
authorized  officers  to  assure  the  fulfillment 
of  the  provisions  of  these  Regulations. 

21.  Fishing  by  United  States  Treaty  Indian 
Tribes 

(1)  Halibut  fishing  in  subarea  2A-1  by 
members  of  United  States  treaty  Indian  tribes 
located  in  the  State  of  Washington  is 
governed  by  these  regulations  and  SO  CFR 
300.64. 

(2)  Subarea  2A-1  includes  all  waters  off 
the  coast  of  Washington  that  are  north  of 
46''53'18"  N.  lat.  and  east  of  125°44'00"  W. 
long.,  and  all  inland  marine  waters  of 
Washington. 

(3)  Commercial  fishing  for  halibut  by  treaty 
Indians  is  permitted  only  in  subarea  2A-1 
with  hook-and-line  gear  frT>m  March  15 
through  November  15,  or  until  230.000 
pounds  (104.3  mt)  is  taken,  whichever  occurs 
first. 

(4)  Ceremonial  and  subsistence  fishing  for 
halibut  by  treaty  Indians  in  subarea  2A-1  is 
permitted  with  hook-and-line  gear  from 
January  1  through  December  31,  and  is 
estimated  to  take  15,000  pounds  (6.8  mt). 

22.  Sport  Fishing  for  Halibut 

(1)  No  person  shall  engage  in  sport  fishing 
for  halibut  using  gear  other  than  a  single  line 
with  no  more  than  two  hooks  attached;  or  a 
spear. 

(2)  In  all  waters  off  Alaska. 

(a)  The  sport  fishing  season  is  from 
February  1  to  December  31; 

(b)  The  daily  bag  limit  is  two  halibut  of  any 
size  per  day  per  person. 

(3)  In  all  waters  off  British  Columbia. 

(a)  The  sport  fishing  season  is  bxna 
February  1  to  December  31; 

(b)  The  daily  bag  limit  is  two  halibut  of  any 
size  |}er  day  (}er  person. 

(4)  In  all  waters  off  California,  Oregon,  and 
Washington. 

(a)  The  total  allowable  catch  of  halibut 
shall  be  limited  to  166,530  lb  (75.5  mt)  in 
waters  off  Washington  and  144,235  lb  (65.4 
mt)  in  waters  off  Oregon  and  California; 


(b)  The  sport  fishing  subareas,  subquotas, 
fishing  dates,  and  daily  bag  limits  are  as 
follows,  except  as  modified  under  the 
inseason  actions  in  Section  23.  All  sport 
fishing  in  Area  2A  (except  for  fish  caught  in 
the  North  Washington  coast  area  and  landed 
into  Neah  Bay)  is  managed  on  a  "port  of 
landing"  basis,  whereby  any  halibut  landed 
into  a  ftort  counts  toward  the  quota  for  the 
area  in  which  that  port  is  located,  and  the 
regulations  governing  the  area  of  landing 
apply,  regardless  of  the  s(>ecific  area  of  catch. 

(i)  In  Puget  Sound  and  the  U.S.  waters  in 
the  Strait  of  Juan  de  Fuca,  east  of  a  line  bom 
the  lighthouse  on  Bonilla  Point  on  Vancouver 
bland,  British  Columbia  (48''35'44"  N.  lat., 
124»43'00"  W.  long.)  to  the  buoy  adjacent  to 
Duntze  Rock  (48''24'55"  N.  lat.,  124'44'50" 
W.  long.)  to  Tatoosh  Island  lighthouse 
{48'23'30"  N.  lat.,  124''44'00"  W.  long.)  to 
Cape  Flattery  (48"22'5S"  N.  lat.,  124°43'42" 
W.  long.),  there  is  no  quota.  This  area  is 
managed  by  setting  a  season  that  is  projected 
to  result  in  a  catch  of  46,628  lb  (21.2  mt). 

(A)  The  fishing  season  is  May  22  through 
August  10,  5  days  a  week  (Thursday  through 
Monday). 

(B)  The  daily  bag  limit  is  one  halibut  of  any 
size  per  day  per  person. 

(ii)  In  the  area  off  the  north  Washington 
coast,  west  of  the  line  described  in  paragraph 
(dK2)(i)  of  this  section  and  north  of  the 
Queets  River  (47"31'42"  N.  lat.),  the  quota  for 
landings  into  ports  in  this  area  is  96,088  lb 
(43.6  mt).  Landings  into  Neah  Bay  of  halibut 
caught  in  this  area  will  be  governed  by  this 
paragraph. 

(A)  The  fishing  seasons  are: 

(1)  Commencing  May  1  and  continuing  5 
days  a  week  (Tuesday  through  Saturday) 
until  81,088  lb  (36.8  mt)  are  estimated  to 
have  been  taken  and  the  season  is  closed  by 
the  Commission,  or  until  June  30,  whichever 
occurs  first. 

(2)  Commencing  July  1  and  continuing  5 
days  a  week  (Tuesday  through  Saturday) 
until  the  overall  area  quota  of  96,088  lb  (43.6 
mt)  are  estimated  to  have  been  taken  and  the 
area  is  closed  by  the  Commission,  or  until 
September  30,  whichever  occurs  first. 

(B)  The  daily  bag  limit  is  one  halibut  of  any 
size  per  day  per  person. 

(C)  A  portion  of  this  area  about  19  nm  (35 
km)  southwest  of  Cape  Flattery  is  closed  to 
sport  fishing  for  halibut.  The  closed  area  is 
within  a  rectangle  defined  by  these  four 
comers:  48"'18'00"  N.  lat..  125''11'00"  W. 
long.;  48''18'00"  N.  lat..  124*59'00"  W.  long.; 
48''04'00"  N.  lat.,  125'11'00"  W.  long.;  and, 
48''04'00"  N.  lat.,  124«59'00"  W.  long. 

(iii)  In  the  area  between  the  Queets  River, 
WA  and  Leadbetter  Point,  WA  (46"38'10"  N. 
lat.),  the  quota  for  landings  into  ports  in  this 
area  is  20,483  lb  (9.3  mt). 

(A)  The  fishing  season  commences  on  May 
1  and  continues  every  day  until  19,483  lb 
(8.8  mt)  are  estimated  to  have  been  taken  and 
the  season  is  closed  by  the  Commission. 
Immediately  following  this  closure,  the 
season  reopens  in  the  area  from  the  Queets 
River  south  to  47"00'00"  N.  lat.  and  east  of 
124°4O'0O"  W.  long,  for  7  days  per  week  until 
20,483  lb  (9.3  mt)  are  estimated  to  have  been 
taken  and  the  area  is  closed  by  the 
Commission,  or  until  September  30, 
whichever  occurs  first. 


(B)  The  daily  bag  limit  is  one  halibut  of  any 
size  per  day  per  person. 

(C  j  The  northern  offshore  prartion  of  this 
area  west  of  124°40'00"  W.  long,  and  north 
of  47''10'0O"  N.  lat  is  closed  to  sport  fishing 
for  halibut. 

(iv)  In  the  area  between  Leadbetter  Point, 
WA  and  Cape  Falcon,  OR  (45'46'00"  N.  lat.), 
the  quota  for  landings  into  ports  in  this  area 
is  6,215  lb  (2.8  mt). 

(A)  The  fishing  season  commences  on  May 
1 ,  and  continues  every  day  through 
September  30,  or  until  6,215  lb  (2.8  mt)  are 
estimated  to  have  been  taken  and  the  area  is 
closed  by  the  Commission,  whichever  occurs 
first 

(B)  The  daily  bag  limit  is  one  halibut  with 
a  minimum  overall  size  limit  of  32  inches 
(81.3  cm). 

(v)  In  the  area  off  Oregon  between  Cape 
Falcon  and  the  Siuslaw  River  at  the  Florence 
north  jetty  (44''01'08"  N.  lat),  the  quoU  for 
landings  into  ports  in  this  area  is  127,504  lb 
(57.8  mt). 

(A)  The  fishing  seasons  are: 

(I)  The  first  season  is  open  on  May  8,  9, 
10, 15, 16, 17,  23  and  24.  The  projected  catch 
for  this  season  is  86,703  lb  (39.3  mt).  If 
sufficient  unharvested  catch  remains  for  an 
additional  days  fishing,  the  season  will 
reopen.  Deptendent  on  the  amount  of 
unharvested  catch  available,  the  season 
reopening  dates  will  be  June  7,  then  June  6, 
then  June  14,  and  then  June  13.  If  a  decision 
is  made  inseason  by  NMFS  to  allow  fishing 
on  one  or  more  of  these  additional  dates, 
notice  of  the  opening  will  be  announced  on 
the  NMFS  hotline  (206)  526-6667  or  (800) 
662-9825.  No  halibut  fishing  will  be  allowed 
on  the  additional  dates  unless  the  opening 
date  has  been  announced  on  the  NMFS 
hotline.  _^ 

[2]  The  second  season  commences  May  25 
and  continues  every  day  through  July  31,  in 
the  area  inside  the  30-fathom  (55  m)  curve 
nearest  to  the  coastline  as  plotted  on  National 
Ocean  Service  charts  numbered  1B520, 
18580,  and  18600,  or  until  8,925  lb  (4.1  mt) 
or  the  subarea  quota  is  estimated  to  have 
been  taken  (except  that  any  poundage 
remaining  unharvested  after  the  earlier 
season  will  be  added  to  this  season)  and  the 
season  is  closed  by  the  Commission, 
whichever  is  earlier,  and 

[3]  The  third  season  is  open  on  August  1, 
2,  and  9  or  until  the  combined  quotas  for  the 
subareas  described  in  paragraphs  (v)  and  (vi) 
of  this  section  totaling  137.600  lb  (62.4  mt) 
are  estimated  to  have  been  taken  and  the  area 
is  closed  by  the  Commission,  whichever  is 
earlier.  If  the  harvest  during  these  optenings 
does  not  achieve  the  137j600  lb  (62.4  mt) 
quota,  and  sufficient  unharvested  quota 
remains  for  additional  days  fishing,  the 
season  will  reopen.  Dependent  on  the 
amount  of  unharvested  catch  available,  the 
season  reopening  dates  will  be  August  23, 
then  August  22,  then  August  30,  and  then 
August  29.  If  a  decision  is  made  inseason  by 
NMFS  to  allow  fishing  on  one  or  more  of 
these  additional  dates,  notice  of  the  opening 
will  be  announced  on  the  NMFS  hotline 
(206)  526-6667  or  (800)  662-9825.  No 
halibut  fishing  will  be  allowed  on  the 
additional  dates  unless  the  opening  date  has 
been  announced  on  the  NMFS  hotline. 


(B)  The  daily  bag  limit  is  two  halibut,  one 
with  a  minimum  overall  size  limit  of  32 
inches  (81.3  cm)  and  the  second  with  a 
minimum  overall  size  limit  of  50  inches 
(127.0  cm). 

(vi)  In  the  area  off  Oregon  between  the 
Siuslaw  River  at  the  Florence  north  jetty  and 
the  California  border  (42''0'00"  N.  lat),  the 
quota  for  landings  into  ports  in  this  area  is 
10,096  lb  (4.6  mt). 

(A)  The  fishing  seasons  are: 

( ] )  The  first  season  op>ens  May  8  and 
continues  3  days  a  week  (Thursday  through 
Saturday)  until  8,077  lb  (3.7  mt)  are 
estimated  to  have  been  taken  and  the  season 
is  closed  by  the  Commission; 

{2)  The  second  season  opens  the  day 
following  the  closure  of  the  season  in 
paragraph  (vi)(A)(l)  of  this  section,  and 
continuing  every  day  through  July  31,  in  the 
area  inside  the  SO-fathom  (55  m)  curve 
nearest  to  the  coastline  as  plotted  on  National 
Ocean  Service  charts  numbered  18520, 
18580,  and  18600,  or  until  a  total  of  2,019  lb 
(0.9  mt)  or  the  area  quota  is  estimated  to  have 
been  taken  (except  that  any  poundage 
remaining  unharvested  after  the  earlier 
season  will  be  added  to  this  season)  and  the 
season  is  closed  by  the  Commission, 
whichever  is  earlier;  and 

[3]  The  third  season  is  open  on  August  1, 
2,  and  9  or  until  the  combined  quotas  for  the 
subareas  described  in  paragraphs  (v)  and  (vi) 
of  this  section  totaling  137,600  lb  (62.4  mt) 
are  estimated  to  have  been  taken  and  the  area 
is  closed  by  the  Commission,  whichever  is 
earlier.  If  the  harvest  during  these  openings 
does  not  achieve  the  137,600  lb  (62.4  mt) 
quota,  and  sufficient  unharvested  quota 
remains  for  additional  days  fishing,  the 
season  will  reopen.  Dependent  on  the 
amount  of  unharvested  catch  available,  the 
season  reopening  dates  will  be  August  23, 
then  August  22,  then  August  30,  and  then 
August  29.  If  a  decision  is  made  inseason  by 
NMFS  to  allow  fishing  on  one  or  more  of 
these  additional  dates,  notice  of  the  opening 
will  be  announced  on  the  NMFS  hotline 
(206)  526-6667  or  (800)  662-9825.  No 
halibut  fishing  will  be  allowed  on  the 
additional  dates  unless  the  op>ening  date  has 
been  announced  on  the  NMFS  hotline. 

(B)  The  daily  bag  limit  is  two  halibut,  one 
with  a  minimum  overall  size  limit  of  32 
inches  (81.3  cm)  and  the  second  with  a 
minimum  overall  size  limit  of  SO  inches 
(127.0  cm). 

(vii)  In  the  area  off  the  California  ct>ast, 
there  is  no  quota.  This  area  is  maitaged  on 
a  season  that  is  projected  to  result  in  a  catch 
of  less  than  3.750  lb  (1.7  mt). 

(A)  The  fishing  season  will  commence  on 
May  1 ,  and  continue  every  day  through 
September  30. 

(B)  The  daily  bag  limit  is  one  halibut  with 
a  minimum  overall  size  limit  of  32  inches 
(81.3  cm). 

(C)  The  Commission  shall  determine  and 
aimounce  closing  dates  to  the  public  for  any 
area  in  which  the  sutxquotas  in  this  Section 
are  estimated  to  have  been  taken. 

(D)  When  the  Commission  has  determined 
that  a  subquota  under  paragraph  (4)(b)  of  this 
section  is  estimated  to  have  been  taken,  and 
has  announced  a  date  on  which  the  season 
will  close,  no  person  shall  sfKirt  fish  for 
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halibut  in  that  area  after  that  date  for  the  rest 
of  the  year,  unless  a  reopening  of  that  area 
for  sport  halibut  fishing  is  scheduled  in 
accordance  with  the  Catch  Sharing  Plan  for 
Area  2A.  or  announced  by  the  Commission. 

(5)  Any  minimum  overall  size  limit 
promulgated  under  IPHC  or  NMFS 
regulations  shall  be  measured  in  a  straight 
line  passing  over  the  pectoral  fin  from  the  tip 
of  the  lower  jaw  with  the  mouth  closed,  to 
the  extreme  end  of  the  middle  of  the  tail. 

(6)  No  person  shall  fillet,  mutilate,  or 
otherwise  disfigure  a  halibut  in  any  manner 
that  prevents  the  determination  of  minimum 
size  or  the  number  of  fish  caught,  possessed, 
or  landed. 

(7)  The  possession  limit  for  halibut  in  the 
waters  off  the  coast  of  Alaska  is  two  daily  bag 
limits. 

(8)  The  (Kjssession  limit  for  halibut  in  the 
waters  off  the  coast  of  British  Columbia  is 
three  halibut. 

(9)  The  possession  limit  for  halibut  in  the 
waters  off  Washington.  Chegon,  and 
California  is  the  same  as  the  daily  bag  limit. 

(10)  The  possession  limit  for  halibut  on 
land  in  Area  2A  north  of  Cape  Falcon.  OR  is 
two  daily  bag  limits. 

(11)  The  possession  limit  for  halibut  on 
land  in  Area  2A  south  of  Cape  Falcon,  OR 
is  one  daily  bag  limit. 

(12)  Any  halibut  brought  aboard  a  vessel 
and  not  immediately  returned  to  the  sea  with 
a  minimum  of  injury  will  be  included  in  the 
daily  bag  limit  of  the  person  catching  the 
halibut. 

(13)  No  person  shall  be  in  possession  of 
halibut  on  a  vessel  while  fishing  in  a  closed 


(14)  No  halibut  caught  by  sport  fishing 
shall  be  offered  for  sale,  sold,  traded,  or 
bartered. 

(15)  No  halibut  caught  in  sport  fishing 
shall  be  possessed  on  board  a  vessel  when 
other  fish  or  shellfish  aboard  the  said  vessel 
are  destined  for  commercial  use,  sale,  trade, 
or  borter. 

(16)  The  operator  of  a  charter  vessel  shall 
be  liable  for  any  violations  of  these 
regulations  committed  by  a  passenger  aboard 
said  vessel. 

23.  Flexible  Inseason  Management  Provisions 
in  Aiea.  2 A 

(1)  The  Regional  Director.  NMFS 
Northwest  Region,  after  consultation  with  the 
Chairman  of  the  Pacific  Fishery  \4anagement 
Council,  the  Commission  Executive  Director, 
and  the  Fisheries  Director(s)  of  the  affected 
state(s),  is  authorized  to  modify  regulations 
during  the  season  after  determining  that  such 
action: 

(A)  Is  necessary  to  allow  allocation 
objectives  to  be  met;  and  ' 

(B)  Will  not  result  in  exceeding  the  catch 
limit  established  preseason  for  each  area. 

(2)  Flexible  inseason  management 
provisions  include,  but  are  not  limited  to,  the 
following: 

(A)  Modification  of  sport  fishing  periods: 

(B)  Modification  of  sport  fishing  bag  limits; 

(C)  Modification  of  sport  fishing  size 
limits:  and 

(D)  Modification  of  sport  fishing  days  per 
calendar  week. 

(3)  Notice  procedures. 


(A)  Actions  taken  under  this  section  will 
be  published  in  the  Federal  Register. 

(B)  Actual  notice  of  inseason  management 
actions  will  be  provided  by  a  telephone 
hotline  administered  by  the  Northwest 
Region.  NMFS,  at  206-526-6667  or  800-662- 
9825  (May  through  September)  and  by  U.S. 
Coast  Guard  broadcasts.  These  broadcasts  are 
announced  on  Channel  16  VHF-FM  and  2182 
kHz  at  frequent  intervals.  The 
announcements  designate  the  channel  or 
frequency  over  which  the  notice  to  mariners 
will  be  immediately  broadcast.  Since 
provisions  of  these  regulations  may  be 
altered  by  inseason  actions,  sftort  fishers 
should  monitor  either  the  telephone  hotline 
or  U.S.  Coast  Guard  broadcasts  for  current 
information  for  the  area  in  which  they  are 
fishing. 

(4)  Effective  dates. 

(A)  Any  action  issued  under  this  section  is 
effective  on  the  date  specified  in  the 
publication  or  at  the  time  that  the  action  is 
filed  for  public  inspection  with  the  Office  of 
the  Federal  Register,  whichever  is  later. 

(B)  If  time  allows,  NMFS  will  invite  public 
comment  prior  to  the  effective  date  of  any 
inseason  action  filed  with  the  Federal 
Register.  If  the  Regional  Director  determines, 
for  good  cause,  that  an  inseason  action  must 
be  filed  without  affording  a  prior  opportunity 
for  public  comment,  public  comments  will  be 
received  for  a  period  of  15  days  after  the 
action  in  the  Federal  Register. 

(C)  Any  inseason  action  issued  under  this 
section  will  remain  in  effect  until  the  stated 
expiration  date  or  until  rescinded,  modified, 
or  superseded.  However,  no  inseason  action 
has  any  effect  beyond  the  end  of  the  calendar 
year  in  which  it  is  issued. 

(5)  Availability  of  data.  The  Regional 
Director  will  compile,  in  aggregate  form,  all 
(^a  and  other  information  relevant  to  the 
action  being  taken  and  will  make  them 
available  for  public  review  during  normal 
office  hours  at  the  Northwest  Regional  Office, 
NMFS,  Fisheries  Management  Division,  7600 
Sand  Point  Way  NE.  Seattle,  WA. 

24.  Fishery  Election  in  Area  2 A 

(1)  A  vessel  that  fishes  in  Area  2A  may 
participate  in  only  one  of  the  following  three 
fisheries  in  Area  2A: 

(a)  The  recreational  fishery  under  Section 
22; 

(b)  The  commercial  directed  fishery  for 
halibut  during  the  fishing  [>eriod(s) 
established  in  Section  7;  or 

(c)  The  incidental  catch  fishery  during  the 
salmon  troll  fishery  as  authorized  in  Section 
7. 

(2)  No  person  shall  fish  for  halibut  in  the 
recreational  fishery  in  Area  2A  under  Section 
22  from  a  vessel  that  has  been  used  during 
the  same  calendar  year  for  commercial 
halibut  fishing  in  Area  2A  or  that  has  been 
issued  a  permit  for  the  same  calendar  year  for 
the  commercial  halibut  fishery  in  Area  2A. 

(3)  No  person  shall  fish  for  halibut  in  the 
directed  halibut  fishery  in  Area  2A  during 
the  fishing  periods  established  in  Section  7 
bom  a  vessel  that  has  been  used  during  the 
same  calendar  year  for  the  incidental  catch 
fishery  during  the  salmon  troll  fishery  as 
authorized  in  Section  7. 

(4)  No  person  shall  fish  for  halibut  in  the 
directed  commercial  halibut  fishery  in  Area 


2A  frt>m  a  vessel  that,  during  the  same 
calendar  year,  hss  been  used  in  the 
recreational  halibut  fishery  in  Area  2A  or  that 
is  licensed  for  the  recreational  halibut  fishery 
in  Area  2A. 

(5)  No  person  shall  retain  halibut  in  the 
salmon  troll  fishery  in  Area  2A  as  authorized 
under  Section  7  tsd^en  on  a  vessel  that,  during 
the  same  calendar  year,  has  been  used  in  the 
recreational  halibut  fishery  in  Area  2A,  or 
that  is  licensed  for  the  recreational  halibut 
fishery  in  Area  2A. 

(6)  No  person  shall  retain  halibut  in  the 
salmon  troll  fishery  in  Area  2A  as  authorized 
under  Section  7  taken  on  a  vessel  that,  during 
the  same  calendar  year,  has  been  used  in  the 
directed  commercial  fishery  during  the 
fishing  periods  established  in  Section  7  for 
Area  2A  or  that  is  licensed  to  participate  in 
the  directed  commercial  fishery  during  the 
fishing  periods  established  in  Section  7  in 
Area  2A. 

25.  Previous  Regulations  Superseded 

These  regulations  shall  supersede  all 
previous  regulations  of  the  Commission,  and 
these  regulations  shall  be  effective  each 
succeeding  year  until  superseded. 

Classification 

IPHC  Regulations 

Because  approval  by  the  Secretary  of 
State  of  the  IPHC  regulations  is  a  foreign 
affairs  function,  Jensen  v.  National 
Marine  Fisheries  Service,  512  F.2d  1189 
(9th  Cir.  1975),  5  U.S.C.  553  of  the 
Administrative  Procedure  Act  (APA) 
does  not  apply  to  this  notice  of  the 
effectiveness  and  content  of  the  IPHC 
regulations.  Because  notice  of  proposed 
rulemaking  is  not  required,  the 
preparation  of  a  regulatory  flexibility 
analysis  is  not  required.  Because  prior 
notice  and  an  opportiuiity  for  public 
comment  are  not  required  to  be 
provided  for  this  rule  by  5  U.S.C.  §  553. 
or  any  other  law,  the  analytical 
requirements  of  the  Regidatory 
Flexibility  Act.  5  U.S.C.  §601  et  seq.. 
are  not  applicable. 

Plan  for  Area  2 A 

The  revisions  to  the  Plan  and 
implementing  regulations  are  not 
significant  and  fall  within  the  scope  of 
the  1995  Environmental  Assessment/ 
Regulatory  Impact  Review  prepared  by 
the  PFMC  for  the  long  term  Plan.  The 
Assistant  General  Counsel  for 
Legislation  and  Regulation  has  certified 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  a  result, 
regulatory  flexibility  analysis  was  not 
prepared.  This  action  has  been 
determined  to  be  not  signiHcant  for 
purposes  of  E.O.  12866. 

Authority:  16  U.S.C.  773-773k. 


Dated:  March  12.  1997. 
Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-6755  Filed  3-13-97;  3:16  pm] 
BILUNG  CODE  3S10-22-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putjiic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-Nllil-73-nA01 

RIN  2120-AA64 

Alrworttiiness  Directives;  de  Havilland 
Model  DHC-8-100  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  EXDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  de 
Havilland  Model  DHC-8-100  and  -300 
series  airplanes,  that  currently  requires 
an  inspection  to  detect  discrepancies 
and  damage  of  the  low  fuel  pressure 
switch  adapter/snubber  (located  on  each 
engine  fuel  heater),  and  replacement,  if 
necessary.  That  AD  also  requires  an 
inspection  to  detect  gaps  or  openings  in 
each  nacelle  and  engine-mounted 
firewall  area,  and  in  certain  weather 
seals  in  the  nacelles;  and  correction  of 
discrepancies.  The  proposed  AD  would 
require  certain  new  modifications  to  the 
nacelles  that  will  minimize  the  passage 
of  flammable  fluid  through  the  zones  of 
the  nacelle  of  each  engine.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  spread  of  fire 
through  these  zones  in  the  event  of  an 
explosion  during  flight,  and  consequent 
structural  damage  to  the  airplane. 
DATES:  Comments  must  be  received  by 
April  25.  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 
73-AD.  1601  Und  Avonue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario,  Canada  M3K  1Y5. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  WFORMAHON  CONTACT: 
Richard  Fiesel,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  York  Aircraft 
Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7504;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  9&-NM-73-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NFRM  by  submitting  a  request  to  the 
FAA,  Transport  .Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 


96-NM-73-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  July  15,  1992,  the  FAA  issued  AD 
92-13-11,  amendment  39-8281  (57  FR 
37872,  August  21,  1992),  applicable  to 
all  de  Havilland  Model  DHC-8-100  and 
-300  series  airplanes,  which  requires 
repetitive  inspections  to  detect 
discrepemcies  of  the  low  fuel  pressure 
switch  adapter/snubber  (located  on  each 
engine  fuel  heater),  and  replacement  of 
discrepant  parts.  The  installation  of  de 
Havilland  Modification  8/1208  is 
provided  as  an  optional  terminating 
action  for  these  repetitive  inspections. 
AD  92-13-11  also  requires  an 
inspection  for  gaps  and  openings  that 
could  allow  flammable  fluids  to  pass 
through  the  firewall  areas  of  each  engine 
nacelle:  an  inspection  of  the  presence 
and  condition  of  weather  seals  around 
certain  access  panels  to  each  nacelle; 
and  the  application  or  reapplication  of 
sealant  to  discrepant  areas.  The 
requirements  of  that  AD  are  intended  to 
prevent  an  in-flight  explosion  and  fire 
within  the  zones  of  the  nacelle. 

Actions  Since  Issuance  of  Previous  AD 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  developed  several 
modifications  that  are  intended  to 
correct  discrepancies  within  the  nacelle 
so  that  an  engine  fire  can  be  contained 
within  this  area.  These  additional 
modifications  will  further  minimize  the 
spread  of  fire  through  these  zones 
which,  if  not  contained,  could  cause 
structural  damage  to  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Bombardier,  the  manufacturer  of  this 
airplane  model,  has  issued  5  de 
Havilland  Dash  8  service  bulletins 
pertaining  to  modifications  that  are 
intended  to  prevent  the  spread  of  fire 
through  the  zones  of  the  nacelle. 

1.  Service  Bulletin  S/B  No.  8-54-12, 
dated  January  27,  1989,  describes 
procedures  for  modifying  the  firewalls 
of  the  lower  cowlings  by  installing  new 
angle-gasket  assemblies;  and  applying 
sealant  to  gaps  and  openings  in  this 
area.  This  modification  seals  areas 
where  latch  fittings  penetrate  the 
firewalls  of  the  lower  cowlings;  these 
areas  are  potential  paths  for  flammable 
fluid  to  travel  within  the  nacelle. 

2.  Service  Bulletin  S.B.  8-54-25, 
Revision  'A.'  dated  July  29, 1994, 


describes  procedures  for  conducting  an 
inspection  of  the  upper  access  panels  of 
each  nacelle  for  the  presence  and 
condition  of  weather  sealing,  and 
application  or  reapplication  of  sealant, 
if  necessary.  It  also  describes  procedures 
for  conducting  an  inspection  of  the 
firewall  areas  of  each  nacelle  for  gaps 
and  openings  at  lap  joints,  between 
bolts,  and  at  carry-through  fittings  and 
grommets;  and  the  application  of 
sealant,  if  necessary.  Furthermore,  this 
service  bulletin  describes  procedures  for 
applying  exterior  labels  on  these  access 
panels  so  that  maintenance  personnel 
will  be  notified  of  the  requirement  to 
apply  sealant  whenever  these  panels  are 
re-installed. 

3.  Service  Bulletin  S.B.  8-54-30, 
Revision  'B,"  dated  February  5, 1993, 
describes  procedures  for  modifying  each 
nacelle  by  replacing  Camloc  receptacles 
made  of  silicon  bronze  with  receptacles 
of  stainless  steel.  The  replacement 
receptacles  are  able  to  withstand  higher 
temperatures  than  those  now  being 
used. 

4.  Service  Bulletin  S.B.  8-54-31, 
dated  March  8, 1994,  describes 
procedures  for  conducting  another 
inspection  of  the  firewall  areas  of  each 
nacelle  for  gaps  and  openings  after  the 
modification  described  in  Service 
Bulletin  S.B.  8-54-30  has  been 
installed.  This  service  bulletin  also 
describes  procedures  for  applying 
additional  sealant  to  these  areas. 

5.  Service  Bulletin  S.B.  8-71-19, 
Revision  'B,'  dated  February  24, 1995, 
describes  procedures  for  replacing  the 
door  seals  of  the  cowlings  with 
improved  seals. 

Transport  Canada  Aviation  classified 
these  service  bulletins  as  mandatory  and 
issued  Canadian  airworthiness  directive 
CF-94-10R1,  dated  March  7,  1995,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  luisafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  92-13-11.  It  would 
continue  to  require  the  actions  currently 
required  by  that  AD,  and  would  add  a 
requirement  that  the  following  actions 
be  performed  on  each  engine  nacelle: 

•  Installation  of  new  angle-gasket 
assemblies  on  the  firewalls  of  the  lower 
cowlings,  and  application  of  sealant  to 
gaps  and  openings  in  these  areas; 

•  Inspection  of  the  upper  access 
panels  of  each  nacelle  for  the  presence 
and  condition  of  weather  sealing,  and 
application  or  reapplication  of  sealant, 
if  necessary; 

•  Inspection  of  the  firewall  areas  for 
gaps  and  openings  at  lap  joints,  between 
bolts,  and  at  carry-through  fittings  and 
grommets;  and  the  application  of 
sealant,  if  necessary; 

•  Modification  of  the  nacelle  by 
replacing  Camloc  receptacles  made  of 
silicon  bronze  with  receptacles  of 
stainless  steel; 

•  Application  of  additional  sealant  to 
the  firewall  areas  after  the  Camloc 
receptacles  have  been  replaced:  and 

•  Replacement  of  the  seals  on  the 
cowling  doors  with  improved  seals. 

These  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
applicable  service  bulletins  described 
previously. 

Cost  Impact 

There  are  approximately  100  de 
Havilland  Model  DHC-8-100  and  -300 
series  airplanes  of  U.S.  registry  that 
would  be  affected  by  this  proposed  AD. 

Each  inspection  of  the  low  fuel 
pressure  switch  adapter/snubber  that  is 
currently  required  by  AD  92-13-11 
takes  approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu'.  Based 
on  these  figures,  the  cost  impact  of  this 
currently  required  inspection  on  U.S. 
operators  is  estimated  to  be  $24,000,  or 
$240  per  airplane,  per  inspection. 

The  inspection  for  gaps  or  op>enings  in 
each  nacelle,  engine-mounted  firewall 
area,  and  certain  nacelle  weather  seals 
that  is  currently  required  by  AD  92-13- 
11  takes  approximately  12  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  currently  required  inspection  on 
U.S.  operators  is  estimated  to  be 
$72,000,  or  $720  per  airplane. 

The  installation  of  new  angle-gasket 
assemblies  that  is  proposed  in  this  new 


AD  would  take  approximately  2  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  this  proposed  action  on  U.S. 
operators  is  estimated  to  be  $12,000,  or 
$120  per  airplane. 

The  inspection  of  the  upper  access 
panels  and  firewalls  of  both  nacelles, 
and  the  application  of  labels,  that  is 
proposed  in  this  new  AD  would  take 
approximately  7  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $43  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  these 
proposed  actions  on  U.S.  operators  is 
estimated  to  be  $46,300,  or  $463  per 
airplane. 

The  replacement  of  the  Camloc 
receptacles  with  improved  receptacles 
that  is  proposed  in  this  new  AD  would 
take  approximately  8  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $15  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  this 
proposed  action  on  U.S.  operators  is 
estimated  to  be  $49,500,  or  $495  per 
airplane. 

The  inspection  and  application  of 
additional  sealant  to  the  firewalls  of  the 
nacelles  that  is  proposed  in  this  new  AD 
would  take  approximately  4  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  of  required  parts  is  estimated 
to  be  minimal.  Based  on  these  figures, 
the  cost  impact  of  these  proposed 
actions  on  U.S.  operators  is  estimated  to 
be  $24,000,  or  $240  per  airplane. 

The  replacement  of  the  seels  on  the 
cowling  doors  that  is  proposed  in  this 
new  AD  would  take  approximately  4 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  be  provided 
at  no  cost  to  operators  or  would  cost 
$1,270,  depending  on  the  kit  required. 
Based  on  these  figiu^s,  the  cost  impact 
on  U.S.  operators  of  this  proposed 
action  is  estimated  to  be  between 
$24,000  and  $151,000,  or  between  $240 
and  $1,510  per  airplane,  depending  on 
the  kit  required. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 
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Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govnrnment  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  ofSubiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113.  44701. 

§30.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8281  (57  FR 
37872.  August  21.  1992).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

De  Havilland.  Inc.:  Docket  96-NM-73-AD. 
Supersedes  AD  92-13-11.  Amendment 
39-8281. 

Applicability:  All  Model  DHC-8-100  and- 
300  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified. 


altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AO:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  spread  of  fire  through  the 
zones  of  each  nacelle,  in  the  event  of  an 
explosion  during  flight,  and  consequent 
structural  damage  to  the  airplane,  accomplish 
the  following: 

Note  2:  The  requirements  of  paragraphs  (a) 
and  (b)  of  this  AD  are  restatements  uf  the 
same  paragraphs  that  appeared  in  AD  92-13- 
11,  amendment  39-8281.  These  paragraphs 
require  no  additional  action  by  operators 
who  have  already  completed  the  specified 
actions. 

(a)  For  airplanes  having  serial  numbers  3 
through  248.  inclusive,  on  which 
Modification  No.  8/1208  has  not  yet  been 
accomplished,  accomplish  the  following: 

(1)  Within  30  days  after  September  8.  1992 
(the  effective  dale  of  AD  92-13-11. 
amendment  39-6281).  remove  and  inspect 
the  low  fuel  pressure  switch  adapter/snubber 
located  on  each  engine  fuel  heater  for  damage 
to  threads,  indication  of  over-torque,  and  for 
proper  seating,  in  accordance  with  the 
accomplishment  instructions  of  de  Havilland 
Alert  Service  Bulletin  AB-73-14,  Revision  B, 
dated  April  24. 1992.  If  the  adapter/snubber 
is  damaged  or  if  evidence  of  over-torque  is 
present,  prior  to  further  flight,  replace  the 
adapter/snubber  with  a  serviceable  part,  in 
accordance  with  that  service  bulletin. 

(2)  Thereafter,  at  any  time  in  which  the  low 
fViel  pressure  switch  adapter/snubber 
assembly  is  removed,  accomplish  the 
inspection  of  the  assembly  as  described  in 
paragraph  (a)(1)  of  this  AD. 

(3)  Installation  of  Modification  8/1208,  in 
accordance  with  de  Havilland  Service 
Bulletin  8-28-15.  Revision  A,  dated  April  17, 
1992.  consUtutes  terminating  action  for  the 
inspections  required  by  paragraphs  (a)(1)  and 
(aK2)ofthis  AD. 

(b)  For  all  Model  DHC-8-100  aud  -300 
series  airplanes:  Within  30  days  after 
September  8,  1992  (the  effective  date  of  AD 
92-13-11,  amendment  39-8281),  accomplish 
the  procedures  specified  in  paragraphs  (b)(1) 
and  (b)(2)  of  this  AD. 

(1)  Inspect  the  nacelle  vertical  firewall 
section,  firewall  extension,  and  engine 
mounted  firewall  (reference:  Maintenance 
Manual  section  71-30-00)  for  gaps  and 
openings  that  could  permit  flammable  fluid 
to  pass  through.  Gaps  and  openings  may  be 
found  at  lap  joints,  between  bolts,  and  at 
carry-through  fittings  and  grommets.  If  gaps 
are  found,  prior  to  further  flight,  seal  the  gaps 
using  PR812.  Pro-Seal  700.  or  other  approved 
firewall  sealants  (reference:  Maintenance 
Manual  section  20-21-20).  Allow  the  sealant 
to  cure  for  at  least  4  hours  prior  to  further 
flight. 

(2)  Inspect  access  panels  419AT  and 
429AT  as  specified  in  DHC-8  Maintenance 


Manual  (section  40-10.  pages  12  and  14| 
(reference:  Illustrated  Parts  Catalog  54-30- 
00,  Figure  5.  Items  410  and  420)  for  the 
presence  and  condition  of  the  weather  seal  in 
the  gap  between  the  panels  and  the  adjacent 
structure.  If  the  gap  is  not  sealed,  prior  to 
further  Hight,  seal  the  panels  using  PR1422, 
PR1435,  or  other  sealant  specified  in  the 
DHC-8  Maintenance  Manual,  section  20-21- 
16.  A  release  agent,  applied  prior  to  sealing, 
also  may  be  used  as  specified  in  DHC-8 
Maintenance  Manual,  section  20-21-19. 
Allow  the  sealant  or  release  agent  to  cure  for 
at  least  4  hours,  prior  to  further  fiight. 

(c)  For  airplanes  having  serial  numbers  3 
through  137,  inclusive,  on  which 
Modification  No.  8/1126  has  not  been 
installed:  Within  1  year  after  the  effective 
date  of  this  AD.  seal  the  firewall  of  the  lower 
cowling  of  each  engine  by  installing  angle- 
gasket  assemblies  and  applying  sealant,  in 
accordance  with  de  Havilland  Service 
Bulletin  S/B  No.  8-%i-12.  dated  January  27, 
1989. 

(d)  For  airplanes  having  serial  numbers  003 
through  331,  inclusive,  on  which 
Modification  No.  8/1885  has  not  been 
installed:  Within  1  year  after  the  effective 
date  of  this  AD,  accomplish  the  procedures 
specified  in  paragraphs  (d)(1).  (d)(2),  and 
(d)(3)  of  this  AD  in  accordance  with  de 
Havilland  Service  Bulletin  S.B.  8-54-25, 
Revision  'A,'  dated  July  29, 1994. 

(1)  Inspect  the  vertical  firewall  section, 
firewall  extension,  and  engine-mounted 
firewall  of  the  upper  structure  of  each 
nacelle,  including  the  lap  joints  between 
bolts  and  at  carry-through  fittings  and 
grommets,  to  detect  gaps  and  openings 
through  which  nammahle  fluid  could  pass, 
in  accordance  with  the  service  bulletin.  If 
any  gap  or  opening  is  detected,  prior  to 
further  flight,  seal  the  gap  or  opening,  in 
accordance  with  the  service  bulletin. 

(2)  In8()ect  the  upper  access  panels  of  each 
nacelle  to  detect  the  presence  and  condition 
of  sealant  in  any  gap  between  each  panel  and 
its  adjacent  structure,  in  accordance  with  the 
service  bulletin.  If  there  is  no  sealant  or  the 
sealant  is  discrepant,  prior  to  further  flight, 
apply  or  replace  sealant,  as  applicable,  in 
accordance  with  the  service  bulletin. 

(3)  Apply  exterior  labels  and  protective 
coatings  to  each  access  panel  of  the  left  and 
right  nacelle  in  accordance  with  the  service 
bulletin. 

(e)  For  airplanes  having  serial  numbers  003 
through  332,  inclusive,  on  which 
Modification  No.  8/1887  has  not  been 
installed:  Within  1  year  after  the  effective 
date  of  this  AD,  replace  the  Camloc 
receptacles  in  each  nacelle  with  stainless 
steel  receptacles,  and  apply  additional 
sealant  to  the  firewall  of  each  nacelle,  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-54-30,  Revision  'B,'  dated 
February  5,  1993. 

(f)  For  airplanes  having  serial  numbers  003 
through  357,  inclusive,  on  which 
Modification  No.  8/1996  has  not  been 
installed:  Within  1  year  after  the  effective 
date  of  this  AD.  inspect  the  forward  and 
rearward  faces  of  the  firewall,  firewall 
extension,  and  engine  mounted  firewall  of 
the  lower  structure  of  each  nacelle  for  any 
gap  or  opening  at  lap  joints,  between  bolts. 
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and  at  carry-through  fittings  and  grommets 
through  which  flammable  fluid  could  pass, 
in  accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-54-31,  dated  March  8. 1994. 
If  any  gap  or  Oftening  is  detected,  prior  to 
further  flight,  apply  sealant  in  accordance 
with  the  service  bulletin. 

(g)  For  airplanes  having  serial  numbers  003 
through  369.  inclusive,  on  which 
Modification  No.  8/2001  has  not  been 
installed:  Within  1  year  after  the  effective 
date  of  this  AD,  replace  the  existing  seals  on 
the  cowling  doors  of  each  nacelle  with 
improved  seals,  in  accordance  with  de 
Havilland  Service  Bulletin  S.B.  8-71-19. 
Revision  'B,'  dated  February  24, 1995. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  New  York  Aircraft 
Certification  Office  (ACO).  FAA,  Engine  and 
Propeller  Directorate.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  New  York  ACO. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  March 
11.1997. 

Dairell  M.  Pedervon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-6718  Filed  3-17-97;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  9S-CE-53-AD] 

RIN2120-AA64 

Alrworttiiness  Directives;  Jetstream 
Aircraft  Umited  HP137  Mkl,  Jatstraam 
Series  200,  and  Jetstream  Model  3101 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
82-20-04  Rl .  which  currently  requires 
repetitively  inspecting  the  main  landing 
gear  (MLG)  hinge  fitting,  support  angles, 
and  attachment  bolts  on  British 
Aerospace  (currently  known  as 
Jetstream  Aircraft  Limited  (JAL))  HP137 
Mkl  and  Jetstream  series  2U0  airplanes, 
and  repairing  or  replacing  any  part  that 
is  cracked  beyond  certain  limits.  The 
Federal  Aviation  Administration's 


policy  on  aging  commuter-class  aircraft 
is  to  eliminate  or,  in  certain  instances, 
reduce  the  number  of  certain  repetitive 
short-interval  inspections  when 
improved  parts  or  modifications  are 
available.  The  proposed  action  would 
require  installing  improved  design  MLG 
fittings,  as  terminating  action  for  the 
repetitive  inspections  that  are  currently 
required  by  AD  82-20-04  Rl,  and 
would  incorporate  the  Jetstream  Model 
3101  airplanes  into  the  Applicability  of 
the  AD.  The  actions  specified  in  the 
proposed  AD  are  intended  to  prevent 
structural  failure  of  the  MLG  caused  by 
fatigue  cracking,  which  could  result  in 
loss  of  control  of  the  airplane  during 
landing  operations. 

DATES:  Comments  must  be  received  on 
or  before  June  g,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  95-CE-53- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  Qty,  Missouri  64106.  Conmients 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  firom 
Jetstream  Aircraft  Limited,  Prestwick 
International  Airport,  Ayrshire.  KA9 
2RW,  Scotland;  telephone  (44-292) 
79888;  facsimile  (44-292)  79703;  or 
Jetstream  Aircraft  Inc.,  Librarian,  P.O. 
Box  16029,  Ehilles  International  Airport, 
Washington,  D.C.  20041-6029; 
telephone  (703)  406-1161;  facsimile 
(703)  40&-1469.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Tom  Rodriguez,  Program  Manager. 
Brussels  Aircraft  Certification  Division, 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (32  2) 
508.2715;  facsimile  (32  2)  230.6899;  or 
Mr.  S.M.  Nagarajan,  Project  Officer, 
Small  Airplane  Directorate.  Aircraft 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City.  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPtEMENTARY  INFORMATION: 

CommentB  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 


above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnentai,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
smnmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodiet 

Conmienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-53-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-CE-53-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  Qty, 
Missouiri  64106. 

Discussion 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  unnecessary  safety  risk  when  a 
design  change  exists  that  could 
eliminate  or,  in  certain  instances, 
reduce  the  number  of  those  critical 
inspections.  In  determining  what 
insp>ections  are  critical,  the  FAA 
considers  (1)  the  safety  consequences  if 
the  known  problem  is  not  detected 
during  the  inspection;  (2)  the 
probability  of  the  problem  not  being 
detected  during  the  inspection;  (3) 
whether  the  inspection  area  is  difficidt 
to  access:  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
residt  of  the  {)roblem. 

These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  policy  that  requires 
incorpK>rating  a  known  design  change 
when  it  could  replace  a  critical 
repetitive  inspectibn.  With  this  policy 
in  mind,  the  FAA  conducted  a  review 
of  existing  AD's  that  apply  to  JAL 
HP137  Mkl.  Jetstream  series  200.  and 
Jetstream  Models  3101  airplanes. 
Assisting  the  FAA  in  this  review  were 
(1)  Jetstream  Aircraft  Limited  (JAL);  (2) 
the  Regional  Airlines  Association 
(RAA);  (3)  the  Civil  Aviation  Authority 


12772 


Federal  Register  /  Vol.  62,  No.  52  /  Tuesday.  March  18,  1997  /  Proposed  Rules 


(CAA)  for  the  United  Kingdom;  and  (4) 
several  operators  of  the  affected 
airplanes. 

From  this  review,  the  FAA  identified 
AD  82-20-04  Rl,  Amendment  39-4586. 
as  one  to  which  the  FAA's  aging  aircraft 
policy  applies,  and  which  should  be 
superseded  with  a  new  AD  that  would 
require  a  modification  that  would 
eliminate  the  need  for  short-interval  and 
critical  repetitive  inspections.  AD  82- 
20-04  Rl  currently  requires  repetitively 
inspecting  the  main  landing  gear  (MLG) 
hinge  fitting,  support  angles,  and 
attachment  bolts  on  British  Aerospace 
(currently  known  as  JAL)  HP137  Mkl 
and  Jetstream  series  200  airplanes,  and 
repairing  or  replacing  any  part  that  is 
cracked  beyond  certain  limits. 

Relevant  Service  Information 

The  following  service  information  is 

relevant  to  this  subject: 

— British  Aerospace  Jetstream 
Mandatory  Service  Bulletin  (MSB) 
No.  7/5,  which  includes  procedures 
for  inspecting  the  left  main  landing 
gear  hinge  attachment  nuts  to  the 
auxiliary  and  aft  spars  for  signs  of 
relevant  movement  between  the  nuts 
and  hinge  fitting  on  HP137  Mkl  and 
Jetstream  series  200  airplanes.  This 
MSB  incorporates  the  following 
effective  pages: 


2and4 
1  and3 


Revision 
level 


Original 
Issue. 
Revision  1 


Date 


March  31,  1982. 
May  23,  1988. 


-British  Aerospace  MSB  No.  7/8, 
which  includes  procedures  for 
inspecting  the  MLG  hinge  fitting  for 
cracks,  and  repairing  cracked  hinge 
fittings  on  HP137  Mkl  and  Jetstream 
series  200  airplanes.  This  MSB 
incorporates  the  following  effective 
pages: 


Pages 

Revision 
level 

Date 

2,  5.  6,  7, 

and  8. 

1.3.  and  4 

Revisioo2  .. 
Revision  3  .. 

January  6, 

1983. 
May  23,  1988. 

-Jetstream  Alert  Service  Bulletin  (ASB) 
32-A-JA  850127.  which  includes 
procedures  for  inspecting  the  MIC 
hinge  fitting  and  support  angle  for 
cracks  on  Jetstream  Model  3101 
airplanes.  This  ASB  incorporates  the 
following  effective  pages: 


5  through  14 


Revision 

IauaI 


Original 
Issue. 


Date 


1  through  4 


Revision 
level 


Revision  2 


Date 


November  1 1 , 
1994. 


-Jetstream  Service  Bulletin  (SB)  57-JM 
5218,  which  includes  procedures  for 
installing  improved  design  MLG 
fittings,  part  number  (P/N)  1379133B1 
and  1379133B2  (Modification  5218) 
on  HP137  Mkl,  Jetstream  series  200. 
and  certain  Jetstream  Model  3101 
airplanes.  This  SB  incorporates  the 
following  effective  pages: 


Pages 

Revision 
level 

Date 

3.  5.  6.  7.  8. 

Revision  1  .. 

September  29. 

9.  11.  12. 

1987. 

17.  18. 

ft 

19.21, 

22,23, 

- 

24.  27, 

28,29. 

30.  and 

31. 

25  and  26  ... 

Revision  2  .. 

August  24. 
1988. 

10  and  20... 

Revision  3  .. 

January  29, 
1990. 

1.2.4,  13. 

Revision  4  .. 

October  31, 

14.  15. 

1990. 

and  16. 

April  17.  1985. 


The  FAA's  Determination 

Based  on  its  aging  commuter-class 
aircraft  policy  and  after  reviewing  all 
available  information,  including  the 
referenced  service  information,  the  FAA 
has  determined  that  AD  action  should 
be  taken  to  (1)  require  the  incorporation 
of  Modification  5218  on  the  affected 
airplanes,  as  terminating  action  for  the 
repetitive  short-interval  inspections 
required  by  AD  82-20-04  Rl;  and  (2) 
prevent  structural  failure  of  the  MLG 
caused  by  fatigue  cracking,  which  could 
result  in  loss  of  control  of  the  airplane 
during  landing  operations. 

Explanation  of  the  Provisions  of  the 
Proposed  AO 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  JAL  HP137  Mkl, 
Jetstream  series  200,  and  Jetstream 
Model  3101  airplanes  of  the  same  type 
design,  the  FAA  is  proposing  to 
supersede  AD  82-20-04  Rl  with  a  new 
AD.  The  proposed  AD  would  (1)  retain 
the  requirement  of  repetitively 
inspecting  the  MLG  hinge  fitting, 
support  angles,  and  attachment  bolts, 
and  repairing  or  replacing  any  part  that 
is  cracked;  (2)  incorporate  the  Jetstream 
Model  3101  airplanes  into  the 
Applicability  of  the  AD;  and  (3)  require 
the  installation  of  improved  design  MLG 
fittings,  part  number  (P/N)  1379133B1 


and  1379133B2  (Modification  5218),  as 
terminating  action  for  the  repetitive 
inspections.  Accomplishment  of  the 
proposed  actions  would  be  in 
accordance  with  the  service  bulletins 
referenced  previously. 

Differences  Between  the  Proposed  AO, 
CAA  for  the  United  iGngdom  AD,  and 
Existing  AD  82-20-O4  Rl 

AD  82-20-04  Rl  allows  continued 
flight  if  cracks  are  found  in  the  MLG 
hinge  fitting  support  angles  that 
propagate  no  further  than  the  tooling 
holes.  The  applicable  service  bulletin 
specifies  replacement  of  the  support 
angles  only  if  cracks  are  found 
exceeding  this  limit,  as  does  CAA  AD 
015-05-85.  The  proposed  AD,  if 
adopted,  would  pot  allow  continued 
flight  if  any  crack  is  found.  FAA  policy 
is  to  disallow  airplane  operation  when 
known  cracks  exist  in  primary  structure, 
unless  the  ability  to  sustain  ultimate 
load  with  these  cracks  is  proven.  The 
main  landing  gear  is  considered  primary 
structure,  and  the  FAA  has  not  received 
any  analysis  to  prove  that  ultimate  load 
can  be  sustained  with  cracks  in  this 
area. 

Cost  Impact 

The  FAA  estimates  that  71  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  271  workhours 
(inspections:  61  workhours;  installation: 
210  workhours)  per  airplane  to 
accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  to 
accomplish  the  proposed  AD  are 
provided  by  the  manufacturer  at  no  cost 
to  the  owners/operators  of  the  affected 
airplanes.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$1,154,460  or  $16,260  per  airplane.  This 
figiu%  only  takes  into  account  the  cost 
of  the  initial  inspections  and  inspection- 
terminating  modification  and  does  not 
take  into  account  the  cost  of  repetitive 
inspections.  The  FAA  has  no  way  of 
determining  the  number  of  repetitive 
inspections  each  HP137  Mkl,  Jetstream 
series  200,  and  Jetstretun  Model  3101 
airplane  owner/operator  would  incur. 

This  figure  is  also  based  on  the 
presumption  that  no  affected  airplane 
operator  has  accomplished  the  proposed 
installation.  This  action  would 
eliminate  the  repetitive  inspections 
required  by  AD  82-20-04  Rl.  The  FAA 
has  no  way  of  determining  the  operation 
levels  of  each  individual  owner/ 
operator  of  the  affected  airplanes,  and 
subsequently  cannot  determine  the 
repetitive  inspection  costs  that  would  be 
eliminated  by  the  proposed  action.  The 
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FAA  estimates  these  costs  to  be 
substantial  over  the  long  term. 

In  addition,  JAL  has  informed  the 
FAA  that  parts  have  been  distributed  to 
owners/operators  that  would  equip 
approximately  39  of  the  affected 
airplanes.  Presuming  that  each  set  of 
parts  has  been  installed  on  an  affected 
airplane,  the  cost  impact  of  the 
proposed  modification  upon  the  public 
would  be  reduced  $634,140  from 
$1,154,460  to  $520,320. 

Regulatory  Flexibility  Determination 
and  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionally 
burdened  by  government  regulations. 
The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
a  "significant  economic  impact  on  a 
substantial  number  of  small  entities," 
and,  in  cases  where  they  would, 
conduct  a  Regulatory  Flexibility 
Analysis  in  which  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100.14A,  Regulatory  Flexibility  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entities  are  defined  as  small 
businesses  and  small  not-for-profit 
organizations  that  are  independently 
owned  and  operated  or  airports 
operated  by  small  goverrunental 
jurisdictions.  A  "substantial  number"  ^ 
defined  as  a  niunber  that  is  not  less  than 
1 1  and  that  is  more  than  one-third  of  the 
small  entities  subject  to  a  proposed  rule, 
or  any  number  of  small  entities  judged 
to  be  substantial  by  the  rulemaking 
official.  A  "significant  economic 
impact"  is  defined  by  an  annualized  net 
compliance  cost,  adjusted  for  inflation, 
which  is  greater  than  a  threshold  cost 
level  for  defined  entity  types. 

FAA  Chder  2100.14A,  Regulatory 
Flexibility  Criteria  and  Guidance, 
defines  a  small  entity  as  "a  small 
business  or  small  not-for-profit 
organization  which  is  independently- 
owned  and  operated  and  has  no  more 
than  a  specified  number  of  employees  or 
aircraft."  For  operators  of  aircraft  for 
hire  (those  entities  that  are  affected  by 
14  CFR  parts  121. 127,  and  135),  the  size 
threshold  specified  in  FAA  Order 
2100. 14A  is  nine  aircraft. 

There  are  only  nine  different 
operators  of  JAL  HP137  Mkl,  Jetstream 
series  200,  and  Jetstream  Model  3101 
airplanes.  Of  these  nine,  only  four 
operate  less  than  nine  airplanes. 
Because  four  is  a  number  that  is  less 
than  11  and  the  rulemaking  official  has 
not  determined  this  number  to  be 
substantial,  the  proposed  AD  would  not 


significantly  affect  a  number  of  small 
entities. 

A  copy  of  the  full  Cost  Analysis  and 
Regulatory  Flexibility  Determination  for 
the  proposed  action  may  be  examined  at 
the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-CE-53-AD,  Room 
1558.  601  E.  12th  Street,  Kansas  City. 
Missouri. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  b  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  USC  106(g],  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 


82-20-04  Rl,  Amendment  39-4468,  and 
adding  a  new  AD  to  read  as  follows: 

Jetatream  Aircraft  Limited:  Docket  No.  95- 
CE-53-AD.  Supersedes  82-20-04  Rl, 
Amendment  39—4468. 
Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category,  that  do  not  have  improved  design 
MLG  fittings,  part  number  (P/N)  1379133B1 
and  1379133B2  (Modification  5218). 
installed  in  accordance  with  Jetstream 
Service  Bulletin  (SB)  57-JM  5218: 


Model 


HP137  Mkl  

Jetstream  Series  200 
Jetstream  3101  


Serial  Nos. 


All  serial  numbers. 
All  serial  nurT>t)ers. 
601  through  695. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/o(>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
efiect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD.  imless  already 
accomplished. 

To  prevent  structural  failure  of  the  MLG 
caused  by  fatigue  craclung.  which  could 
result  in  loss  of  control  of  the  airplane  during 
landing  operations,  accomplish  the 
following: 

Note  2:  The  compliance  times  of  this  AD 
are  presented  in  landings.  If  the  total  number 
of  airplane  landings  is  not  kept  or  is 
unknown,  hours  time-in-service  (TTS)  may  be 
used  by  multiplying  the  total  number  of 
airplane  hours  TIS  by  0.75. 

(a)  For  the  HP137  Mkl  and  Jetstream  series 
200  airplanes,  within  the  next  50  landings 
after  the  efiective  date  of  this  AD  or  within 
200  landings  after  the  last  inspection 
required  by  AD  82-20-04  Rl  (superseded  by 
this  AD),  whichever  occurs  first,  and 
thereafter  at  intervals  not  to  exceed  200 
landings,  accomplish  the  following  in 
accordance  with  Britisn  Aerospace 
Mandatory  Service  Bulletin  (MSB)  f4o.  7/5. 
which  incorporates  the  following  pages: 


Pages 

Revision 

level 

Date 

2  and  4 

1  and  3 

Original 
Issue. 
Revision  1  .. 

March  31.  1982. 
May  23.  1988. 

(1)  Inspect  the  MLG  hinge  attachment  nuts 
to  auxiliary  and  aft  spars  on  both  the  left  and 
right  MLG  for  signs  of  fuel  leakage  or  signs 
of  relative  movement  between  the  nuts  and 
hinge  fitting. 
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(2)  If  any  signs  of  fuel  leakage  or  relative 
movement  between  the  nuts  and  hinge  fitting 
are  found,  prior  to  further  flight,  resecure  the 
MLC  hinge  fitting  to  auxiliary  spar  in 
accordance  with  actions  3.8  through  3.15  of 
British  Aerosjjace  MSB  No.  7/5. 

(b)  Upon  accumulating  4,000  landings  or 
within  the  next  50  landings  after  the  effective 
date  of  this  AD,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  400 
landings,  inspect  the  MLC  hinge  support 
angles  for  cracks  in  accordance  with  the 
following,  as  applicable: 

(1)  For  the  HP137  Mkl  and  Jetstream  series 
200  airplanes:  British  Aerospace  MSB  7/8, 
which  incorporates  the  following  effective 
pages: 


2,  5.  6,  7, 

and  8. 

1.3.  and  4 


Revision 
level 


Revision  2  .. 
Revision  3  .. 


Date 


January  6. 

1983. 
May  23,  1988. 


(2)  For  the  Jetstream  Model  3101  airplanes: 
Jetstream  Alert  Service  Bulletin  (ASB)  32-A- 
JA  850127,  which  incorporates  the  following 
effective  pages: 


SthrougTi  14 
1  through  4 


Revision 
level 


Original 
issue. 
Revision  2 


Date 


April  17,  1985. 

^4ovembef  11, 
1994 


(c)  Install  improved  design  MLG  fittings, 
part  number  (P/N)  1379133B1  and 
1379133B2  (Modification  5218).  Perform  this 
installation  at  the  compliance  time 
(presented  in  paragraphs  (c)(1)  and  (c)(2)  of 
this  AD)  which  occurs  first.  Accomplish  this 
installation  in  accordance  with  Jetstream 
Service  Bulletin  (SB)  57-JM  5218.  which 
incorporates  the  following  effiective  pages: 


Pages 

RevisKxi 
level 

Date 

3.  5.  6,  7,  8. 

Revision  1  .. 

September  29. 

9.  11,  12. 

1967. 

17,  18. 

19.21. 

22,23. 

24.  27, 

28.29. 

30.  and 

31. 

25  and  26  .. 

Revision  2  .. 

August  24. 
1988. 

10  and  20... 

Revision  3  .. 

January  29. 
1990. 

1,2.4.  13. 

Revision  4  .. 

October  31. 

14.  15. 

1990. 

and  16. 

(1)  Prior  to  further  flight  after  finding  any 
crack  during  an  inspection  required  by 
paragraph  (b)  of  this  AD;  or 

(2)  Upon  accumulating  20,000  landings  or 
within  the  next  50  landings  after  the  effective 
date  of  this  AD  (whichever  occurs  later). 

(d)  Incorporating  Modification  5218  as 
required  by  paragraph  (c)  of  this  AD 


terminates  the  repetitive  inspection 
requirement  of  this  AD  (paragraphs  (a)  and 
(b)  of  this  AD). 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Brussels  Aircraft  Ceriification 
Division,  Europe,  Africa,  Middle  East  office, 
FAA,  c/o  American  Embassy,  1000  Brussels, 
Belgium.  The  request  should  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Brussels  Aircraft 
Certification  Division.  Alternative  methods  of 
compliance  approved  in  accordance  with  AD 
82-20-04  Rl  (superseded  by  this  action)  are 
not  considered  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  hnm  the  Brussels  Aircraft 
Certification  Division. 

(g)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Jetstream  Aircraft 
Limited,  Manager  Product  Support, 
Prestwick  Airport,  Ayrshire,  KA9  2RW 
Scotland:  or  Jetstream  Aircraft  Inc.,  Librarian. 
P.O.  Box  16029,  Dulles  International  Airport, 
Washington,  DC:  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel.  Room  1558. 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106. 

(h)  This  amendment  supersedes  AD  82- 
20-04  Rl.  Amendment  39-4468. 

Issued  in  Kansas  City,  Missouri,  on  March 
10. 1997. 

Michael  Gallagher, 

Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  97-6716  Filed  3-17-97;  8:45  am] 
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14  CFR  Part  39 
[Docket  No.  97-ANE-03] 
RIN  2120^AA64 

Airworttiiness  Directives;  AlliedSignal 
Inc.  TSCP700-4B  and  -5  Auxiliary 
Power  Units 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to 
AlliedSignal  Inc.  (formerly  AirResearch 
and  Garrett)  TSCP700-4B  and  -5  Series 
Auxiliary  Power  Units,  that  currently 


requires  restretching  the  first  stage  low 
pressure  compressor  (LPC)  tie  rods,  or 
replacing  affected  disks  at  or  before 
8.000  cycles  since  new  (CSN).  This 
action  would  eliminate  the  option  of 
restretching  the  tie  rods,  and  would 
require  removing  from  service  affected 
disks,  replacing  them  with  serviceable 
parts,  and  establishing  a  life  limit  of 
8.000  CSN  for  affected  disks.  This 
proposal  is  prompted  by  a  report  of  a 
first  stage  LPC  disk  rim  separation  due 
to  low  cycle  fatigue  on  an  APU  that  had 
its  tie  rods  restretched  in  accordance 
with  the  current  AD.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  first  stage  LPC  disk 
rim  separation  due  to  low  cycle  fatigue, 
which  could  result  in  an  uncontained 
APU  failiu%  and  damage  to  the  aircraft. 
DATES:  Comments  must  be  received  by 
May  19,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
97-ANE-03,  12  New  England  Executive 
Park.  Burlington.  MA  01803-5299. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  "9- 
ad-engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AlliedSignal  Aerospace,  Attn:  Data 
Distribution,  M/S  64-3/2101-201,  P.O. 
Box  29003.  Phoenix,  AZ  35038-9003; 
telephone  (602)  365-2493,  fax  (602) 
365-5577.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park.  Burlington.  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baitoo,  Aerospace  Engineer.  Los 
Angeles  Aircraft  Certification  Office, 
FAA.  Transport  Airplane  Directorate, 
3960  Paramount  Blvd..  Lakewood.  CA 
90712-4137;  telephone  (310)  627-5245; 
fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 


the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-03."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-ANE-03. 12  New 
England  Executive  Park,  Biu'lington,  MA 
01803-5299. 

Discussion 

On  October  31,  1988,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  AD  88-24-07, 
Amendment  39-6062  (53  FR  46439, 
November  17,  1988),  applicable  to 
AlliedSignal  Inc.  (formerly  AirResearch 
and  Garrett)  TSCP700-4B  and  -5  series 
auxiliary  power  units  (APUs),  to  require 
restretching  the  tie  rods,  or  replacing 
affected  disks  at  or  before  8.000  cycles 
since  new  (CSN).  That  action  was 
prompted  by  reports  of  compressor  tie 
rod  separation  in  the  event  of  disk  rim 
separation.  That  condition,  if  not 
corrected,  could  result  in  compressor  tie 
rod  separation  in  the  event  of  disk  rim 
separation,  which  could  result  in  an 
uncontained  APU  failiu^  and  damage  to 
the  aircraft. 

Since  the  issuance  of  that  AD.  the 
FAA  has  received  a  report  that  a  first 
stage  LPC  disk,  installed  on  an  APU 
with  restretched  tie  rods  in  accordance 
with  AD  88-24-07,  experienced  an 
uncontained  disk  rim  separation  at 
9,408  CSN  and  caused  aircraft  damage. 
The  FAA  has  therefore  determined  that 
it  is  necessary  to  eliminate  the  tie  rod 
restretching  option  and  institute  the  life 
limit  of  8,000  CSN  for  all  affected  disks. 


The  FAA  has  reviewed  and  approved 
the  technical  contents  of  AlliedSignal 
Service  Bulletin  (SB)  No.  TSCP700-49- 
7266,  dated  June  16,  1996.  that 
describes  procedures  for  calculating 
when  to  remove  &x)m  service  affected 
disks,  and  describes  procedures  for 
removing  from  service  affected  disks, 
and  replacing  them  with  serviceable 
parts. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  88-24-07  to  eliminate  the 
option  of  restretching  the  tie  rods,  and 
require  removing  from  service  affected 
disks  in  accordance  with  a  schedule 
derived  fi^jm  calculations  in  the  SB. 
replacing  affected  disks  with  serviceable 
parts,  and  establishing  a  life  limit  of 
8,000  CSN  for  affected  disks. 

The  FAA  estimates  that  100  APUs 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  no  additional  work 
hours  per  APU  to  accomplish  the 
proposed  actions  if  the  actions  are 
accomplished  during  APU  overhaul,  8 
work  hoius  to  accomplish  the  proposed 
actions  if  the  actions  are  not 
accomplished  during  APU  overhaul, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  and 
that  the  work  would  not  be  performed 
diu-ing  overhaul,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $48,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilify  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  E)ocket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6062  (53  FR 
46439,  November  17, 1988)  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AlUedSignal  Inc.:  Docket  No.  97-ANE-03. 
Supersedes  AD  88-24-07.  Amendment 
39-6062. 

Applicability:  AlliedSignal  Inc.  (formerly 
AirResearch  and  Garrett)  TSCP70O-4B  and 
-5  auxiliary  power  units  (APUs).  with  first 
stage  low  pressure  compressor  (LPC)  disks. 
Part  Number  (P/N)  3606429-1.  installed  on 
but  not  limited  to  Airbus  A300  series,  and 
McDonnell  Douglas  DC-10  and  KC-10 
(military)  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  APU  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  APUs  that  have 
been  modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  aftected,  the  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  first  stage  LPC  disk  rim 
separation  due  to  low  cycle  fatigue,  which 
could  result  in  an  uncontained  APU  failure 
and  damage  to  the  aircraft,  accomplish  the 
following: 

(a)  Remove  from  service  first  stage  LPC 
disks.  P/N  3606429-1.  in  accordance  with 
the  schedule  derived  from  calculations  in 
paragraph  C.(3)  of  AlliedSignal  Service 
Bulletin  (SB)  No.  TSCP700-49-7266,  dated 
June  16. 1996.  and  the  removal  procedures 
described  in  the  Accomplishment 
Instructions  of  that  SB,  and  replace  with 
serviceable  parts. 

(b)  Except  as  provided  in  paragraph  (a). 
this  AD  establishes  a  life  limit  of  8.000  cycles 
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since  new  (CSN)  for  first  stage  LPC  disks.  P/ 
N  3606429-1. 

(c)  The  defiiiition  of  a  disk  cycle  may  be 
found  in  the  applicable  AiliedSignal  Inc. 
APU  ComfKinent  Maintenance  Manual. 

(d)  Except  as  provided  in  paragraph  (e)  of 
this  AD.  no  alternative  replacement  times 
may  be  approved  for  first  stage  LPC  disks.  P/ 
N  3606429-1. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  OfRce.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
February  25.  1997. 
James  C.  foaes. 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  97-6745  Filed  3-17-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

[SPATS  Ho.  IN-138-FOR;  Amendment  No. 
95-311] 

IrKliana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTKW:  Proposed  rule;  correction. 

SUMMARY:  OSM  is  correcting  errors  in 
the  SUPPLEMENTARY  INFORMATION  section, 
under  //.  Description  of  the  Proposed 
Amendment,  for  a  proposed  rule 
announcing  receipt  of  a  proposed 
amendment  to  the  Indiana  regulatory 
program  that  was  published  on 
Tuesday.  February  18.  1997  (62  FR 
7192). 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  F.  McDaniel.  Acting  Director, 
Indianapolis  Field  Office,  Telephone: 
(317)226-6700. 


SUPPLEMENTARY  INFORMATION: 

n.  Description  of  the  Proposed 
Amendment 

On  page  7192  of  the  February  18, 
1997,  Federal  Register,  the  following 
corrections  are  made: 

1.  In  the  second  column,  under  2.  310 
lAC  12-3-131  Small  Operator 
Assistance;  Eligibility  for  Assistance, 
begirming  in  the  fourth  line,  the  words 
"by  redesignating  subsections  (20(A)" 
should  read  "by  redesignating 
subsections  (2)(B)  as  (2)(A)". 

2.  In  the  third  column,  under  4.  310 
LAC  12-3-132.5  Small  Operator 
Assistance:  Application  Approval  and 
Notice,  the  two  paragraphs  under  this 
heading  were  included  In  the  discussion 
of  this  proposed  regulation  revision  in 
error.  The  following  information  should 
have  been  included  in  the  discussion: 

Indiana  proposes  to  clarify  the 
application  approval  and  notice 
requirements  for  its  small  operator 
assistance  program. 

3.  In  the  third  column,  under  5.  310 
lAC  12-3-133  Small  Operator 
Assistance:  Program  Services  and  Data 
Requirements,  the  following  two 
paragraphs  should  have  been  included 
in  the  discussion  of  this  proposed 
regulation  revision  following  the 
existing  text: 

Indiana  proposes  to  add  new 
subsection  (c)  to  allow  data  collection 
and  analysis  to  proceed  concurrently 
with  the  development  of  mining  and 
reclamation  plans  by  the  operator. 

Indiana  proposes  to  add  new 
subsection  (d)  to  require  that  data 
collected  under  its  small  operator 
assistance  program  be  made  available  to 
the  public  and  that  the  program 
administrator  develop  procedures  for 
interstate  coordination  and  exchange  of 
data. 

Dated:  March  10.  1997. 

Brent  Wahlquist, 

Regional  Director.  Mid-Continent  Regional 
Coordinating  Center. 

|FR  Doc.  97-6753  Filed  3-17-97;  8:45  am) 
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30  CFR  Part  946 

{VA-104-FOR] 

Virginia  Abandoned  Mine  Land 
Reclamation  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

SUMMARY:  OSM  is  opening  the  public 
comment  period  on  a  proposed 


amendment  to  the  Virginia  Abandoned 
Mine  Land  Reclamation  (AMLR) 
Program  (hereinafter  referred  to  as  the 
Virginia  Program)  under  the  surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA),  30  U.S.C.  1201  et  seq., 
as  amended.  In  response  to  comments 
from  OSM  and  others,  the  State  revised 
and  resubmitted  the  AMLR  plan 
amendment.  The  proposed  amendment 
is  intended  to  streamline  Virginia's  total 
AMLR  plan  to  be  consistent  with  the 
Federal  regulations. 

DATES:  Written  comments  mu.st  be 
received  on  or  before  4:00  p.m.  on  April 
2. 1997. 

ADDRESSES:  Writjcn  comments  should 
be  mailed  or  hand-delivered  to  Mr. 
Robert  A.  Perm,  Director,  Big  Stone  Gap 
Field  Office  at  the  first  address  listed 
below. 

Copies  of  the  Virginia  program,  the 
proposed  AMLR  plan  amendment 
(including  revisions  and  supplementary 
submittals),  and  all  written  comments 
received  in  response  to  the  proposed 
amendment  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Big  Stone  Gap  Field 
Office,  Powell  Valley  Square 
Shopping  Center.  1941  Neeley  Road, 
Suite  201,  Compartment  116,  Big 
Stone  Gap,  Virginia  24219, 
Telephone:  (540)  523^303. 

Virginia  Division  of  Mined  Land 
Reclamation.  P.O.  Drawer  900,  Big 
Stone  Gap,  Virginia  24219, 
Telephone:  (703)  523-«100. 

Each,  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSM  Big 
Stone  Gap  Field  Office. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  A.  Penn.  Director.  Big  Stone  Gap 
Field  Office,  Telephone:  (540)  523- 
4303. 

SUPPLEMENTARY  INFORMATKM: 

L  Background  on  the  Virginia  Program 

On  December  15,  1981.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Background  on 
the  Virginia  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  December 
15,  1981  Federal  Register  (46  FR  61085- 
61115).  Subsequent  actions  concerning 
the  conditions  of  approval  and  AMLR 
program  amendments  are  identified  at 
300  CFR  946.20  and  946.25. 


n.  Discussion  of  the  Proposed 
Amendment 

By  letter  received  February  29, 1996 
(Administrative  Record  No.  VA-871), 
the  Virginia  Division  of  Mined  Land 
Reclamation  (DMLR)  submitted  a 
proposed  amendment  to  the  Virginia 
Program.  This  amendment  is  intended 
to  revise  and  streamline  Virginia's  total 
AMLR  plan  to  more  closely  parallel  the 
Federal  state  reclamation  plan 
information  requirements  of  30  CFR 
884.13. 

The  proposed  revisions  to  the  AMLR 
plan  concern:  The  purpose  of  the  State 
reclamation  program;  ranking  and 
selection;  coordination  with  other 
programs;  land  acquisition,  management 
and  disposal;  reclamation  on  private 
land;  rights  of  entry;  public 
participation  policies;  organization; 
staffing  policies;  purchasing  and 
procurement;  accounting  system; 
location  of  known  or  suspected  eligible 
land  and  water;  description  of  problems 
occurring  on  lands  and  waters  (map); 
reclamation  proposals;  economic  base; 
aesthetic,  historic  or  cultural,  and 
recreation  values;  and  endangered  and 
threatened  plant,  fish,  wildlife  and 
habitat.  The  primary  purpose  of  the 
amendment  is  to  incorporate  the  1990 
amendments  to  SMCRA,  and  the  AMLR 
provisions  of  the  Energy  Policy  Act  of 
1992,  Pub.  L.  102-486,  106  Stat.  2776 
(1992). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  March  18. 
1996,  Federal  Register  (61  FR  10919), 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
April  17, 1996.  No  hearing  was 
requested,  so  none  was  held. 

Ehiring  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to 
various  sections  of  the  proposed  plan 
and  provided  draft  comments  to  the 
State  (Administrative  Record  Number 
VA-898).  OSM  representatives  met  with 
DMLR  representatives  on  October  31, 
1996,  and  November  4, 1996,  to  resolve 
comments  included  in  the  draft  list 
prepared  by  OSM  (Administrative 
Record  Number  VA-899). 

On  November  19,  1996,  OSM 
conducted  a  telephone  conference  with 
DMLR  representatives  to  further  resolve 
issues  included  in  the  draft  issues  list. 
OSM  represeitCatives  met  with  DMLR 
representatives  on  November  20, 1996, 
to  continue  to  resolve  issues  in  the  draft 
issues  list.  The  results  of  the  November 
19, 1996.  teleconference  and  the 
November  20,  1996,  meeting,  including 
the  changes  proposed  by  the  DMLR  to 


be  made  to  the  Virginia  plan  submittal, 
are  documented  in  the  Virginia 
Administrative  Record  Number  VA- 

900.  In  addition,  VA-900  contains 
copies  of  the  forms  (Lien  Waiver,  Right 
of  Entry,  Claim  of  Lien,  and  AML 
Complaint  Investigation)  that  the  DMLR 
uses  to  implement  the  Virginia  program. 
These  forms  are  considered  by  OSM  to 
be  part  of  the  Virginia  plan  submittal. 

On  December  5,  1996,  OSM 
conducted  a  telephone  conference  with 
DMLR  representatives  to  resolve  the 
remaining  issues.  The  results  of  that 
telephone  conference  are  documented  at 
Administrative  Record  Number  VA- 

901.  ^ 

On  December  10, 1996,  Virginia 
submitied  draft  language  to  the  U.S. 
Fish  and  Wildlife  Service  (USFWS)  to 
address  USFWS  comments  made  on 
April  4,  1996  (Administrative  Record 
Number  VA-904). 

On  January  7. 1997,  the  USFWS 
recommended  further  modifications  to 
the  endangered  and  threatened  species 
section  of  the  proposed  AMLR  plan 
amendment  wording  (Administrative 
Record  Number  VA-905). 

On  February  6, 1997,  OSM  provided 
USFWS  with  Virginia's  AMLR  plan 
language  that  was  revised  in  response  to 
USFWS  comments  on  endangered  and 
threatened  species  (Administrative 
Record  Number  VA-906). 

On  February  10,  1997  (Administrative 
Record  Number  VA-907),  OSM  met 
with  DMLR  to  discuss  changes  made  to 
the  AMLR  plan  amendment  by  Virginia 
to  address  OSM's  comments  on  the 
amendment  that  were  identified  in 
OSM's  draft  issues  list  (Administrative 
Record  Number  FA-898). 

On  February  7, 1997,  USFWS 
confirmed  that  DMLR's  draft  wording 
changes  to  the  endangered  and 
threatened  species  section  of  the 
proposed  AMLR  plan  amendment  now 
includes  the  modifications  proposed  by 
USFWS  (Administrative  Record  Number 
VA-908). 

On  February  10.  1997,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
confirmed  that  draft  wording 
modifications  to  the  proposed  Virginia 
AMLR  plan  amendment  received  from 
DMLR  on  November  20,  1996,  resolve 
EPA's  identified  concerns 
(Administrative  Record  Number  VA- 
909). 

On  February  14,  1997,  OSM  proposed 
wording  changes  to  DMLR  to  resolve 
OSM  concerns  regarding  sentences 
added  to  the  proposed  AMLR  plan 
amendment  by  DMLR  related  to 
remining  (Administrative  Record 
Number  VA-910). 

On  February  27, 1997,  DMLR  agreed 
to  modify  AMLR  plan  wording  to 


resolve  OSM  concerns  regarding 
sentences  added  to  the  proposed  AMLR 
plan  amendment  by  DMLR  related  to 
remining  (Administrative  Record 
Number  VA-911). 

By  electronic  mail  correspondence 
dated  March  5,  1997,  (Administrative 
Record  Number  VA-912),  Virginia 
submitted  a  revised  copy  of  the 
proposed  AMLR  plan  that  contains  the 
changes  made  to  resolve  the  issues 
identified  by  OSM,  the  USFWS,  and  die 
EPA.  The  full  text  of  the  revised 
proposed  AMLR  plan  amendment 
submitted  by  Virginia  is  available  for 
public  inspection  at  the  addresses  listed 
above.  The  Director  now  seeks  public 
comment  on  whether  the  proposed 
amendment  is  no  less  effective  than  the 
Federal  regulations.  If  approved,  the 
amendment  will  become  part  of  the 
Virginia  program. 

ni.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  884.15,  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Virginia  satisfies  the 
applicable  requirements  for  the 
approval  of  State  AMLR  program 
amendments.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Virginia  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Big  Stone  Gap  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  bom  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regidatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  and  Tribal  abandoned  mine 
land  reclamation  plans  and  revisions 
thereof  since  each  such  plan  is  drafted 
and  adopted  by  a  specific  State  or  Tribe, 
not  by  OSM.  EJecisions  on  proposed 
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State  and  Tribal  abandoned  mine  land 
reclamation  plans  and  revisions  thereof 
submitted  by  a  State  or  Tribe  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  Federal  regulations  at  30 
CFR  Parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  [516  DM  6, 
appendix  8,  paragraph  8.4B(29)1. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
economic  analysts  was  prei>ared  and 
certification  made  that  such  regulations 
would  not  have  a  signiBcant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Accordingly,  this  rule 
will  ensure  that  existing  requirements 
established  by  SMCRA  or  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  signiHcant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  10. 1997. 
Ronald  C  Recker, 

Acting  Regional  Director,  Appalachian 

Regional  Coordinating  Center. 

IFR  Doc.  97-6752  Filed  3-17-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
(AD-FRL-6710-8] 

Clean  Air  Act  Interim  Approval  of 
Operating  Permits  Program; 
Commonwealth  of  Virginia 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  interim  approval. 

SUMMARY:  EPA  proposes  interim 
approval  of  the  Commonwealth  of 
Virginia's  Operating  Permits  Program, 
which  Virginia  submitted  in  response  to 
Federal  statutory  and  regulatory 
directives  that  States  adopt  programs 
providing  for  the  issuance  of  operating 
permits  to  all  major  stationary  sources 
and  to  certain  other  sources.  EPA  is 
proposing  interim  approval  of  Virginia's 
submittal  because  Virginia's  program 
substantially  meets  the  requirements  for 
approval  set  forth  at  40  Code  of  Federal 
Regulations  (CFR)  Part  70.  but  still 
requires  some  revisions  to  fully  meet 
those  requirements.  The  required 
revisions  which  Virginia  will  have  to 
make  before  EPA  could  grant  full 
approval  are  discussed  in  this  notice. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
April  17,  1997.  Comments  should  be 
addressed  to  the  contact  indicated 
below. 

ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the 
proposed  interim  approval  are  available 
for  inspection  during  normal  business 
hours  at  the  following  locations:  (1)  U.S. 
EPA  Region  III;  Air,  Radiation,  &  Toxics 
Division;  841  Chestnut  Building; 
Philadelphia,  PA  19107,  and  (2)  Virginia 
Department  of  Environmental  Quality; 
629  East  Main  Street,  Richmond, 
Virginia  23219. 

FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Chalmers,  3AT23;  U.S.  EPA  Region  III; 
Air,  Radiation,  &  Toxics  Division;  841 
Chestnut  Building;  Philadelphia,  PA 
19107. (215)  566-2061. 

SUPPlfMENTARY  INFORMATION: 

I.  Introduction 

A.  Submittal  and  Review  Requirements 

As  required  under  Title  V  of  the  1990 
Clean  Air  Act  Amendments  (sections 
501-507  of  the  Clean  Air  Act  (CAA)), 
EPA  has  promulgated  rules  which 
define  the  minimum  elements  of  an 
approvable  State  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  the 


EPA  will  approve,  oversee,  and 
withdraw  approval  of  State  operating 
permits  programs  (see  57  FR  32250  (July 
21,  1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  Part 
70.  Title  V  directs  States  to  develop,  and 
submit  to  EPA,  programs  for  issuing 
these  operating  permits  to  all  major 
stationary  sources  and  to  certain  other 
sources. 

The  CAA  directs  States  to  develop 
and  submit  these  programs  to  EPA  by 
November  15,  1993,  and  requires  EPA  to 
approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
CAA  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  section  502  of  the  CAA 
and  Part  70,  EPA  may  grant  the  program 
interim  approval  for  a  period  of  up  to 
2  years.  If  EPA  has  not  fully  approved 
a  program  by  November  15,  1995,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

Due  in  part  to  pending  litigation  over 
several  aspects  of  the  Part  70  rule 
promulgated  on  July  21,  1992,  Part  70  is 
in  the  process  of  being  revised.  When 
the  final  revisions  to  Part  70  are 
promulgated,  the  requirements  of  the 
revised  Part  70  will  redefine  EPA's 
criteria  for  the  minimum  elements  of  an 
approvable  State  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  EPA 
will  review  State  operating  permits 
program  submittals.  Until  the  date  on 
which  the  revisions  to  Part  70  are 
promulgated,  the  currently  effective  July 
21, 1992,  version  of  Part  70  shall  be 
used  as  the  basis  for  EPA  review. 

B.  Federal  Oversight  and  Potential 
Sanctions 

If  EPA  were  to  finalize  this  proposed 
interim  approval,  it  would  extend  for 
two  years  following  the  effective  date  of 
the  final  interim  approval.  During  the 
interim  approval  period,  Virginia  would 
be  protected  from  sanctions,  and  EPA 
would  not  be  obligated  to  promulgate, 
administer  and  enforce  a  Federal 
permits  program  for  the 
Commonwealth.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70,  and  the 
one  year  time  period  for  submittal  of 
permit  applications  by  subject  sources 
begins  upon  the  effective  date  of  interim 
approval,  as  does  the  three  year  time 
period  for  processing  the  initial  permit 
applications. 

Following  final  interim  approval,  if 
Virginia  failed  to  submit  a  complete 


corrective  program  for  full  approval  by 
the  date  six  months  before  expiration  of 
the  interim  approval,  EPA  would  be 
required  to  start  an  18  month  clock  for 
mandatory  sanctions.  If  Virginia  then 
failed  to  submit  a  corrective  program 
that  EPA  found  complete  before  the 
expiration  of  the  18  month  period,  EPA 
would  be  required  to  apply  one  of  the 
sanctions  in  section  179(b)  of  the  CAA, 
which  would  remain  in  effect  until  EPA 
determined  that  Virginia  had  remedied 
the  deficiency  by  submitting  a  complete 
corrective  program.  Moreover,  if  the 
Administrator  found  a  lack  of  good  faith 
on  the  part  of  Virginia,  both  sanctions 
under  section  179(b)  would  be  required 
to  apply  after  the  expiration  of  the  18 
month  period  until  the  Administrator 
determined  that  Virginia  had  come  into 
compliance.  In  any  case,  if,  six  months 
after  application  of  the  first  sanction, 
Virginia  still  had  not  submitted  a 
corrective  program  that  EPA  found 
complete,  a  second  sanction  would  be 
required. 

If,  following  final  interim  approval, 
EPA  were  to  disapprove  Virginia's 
complete  corrective  program,  EPA 
would  be  required  to  apply  one  of  the 
section  179(b)  sanctions  on  the  date  18 
months  after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date 
Virginia  had  submitted  a  revised 
program  and  EPA  had  determined  that 
it  corrected  the  deficiencies  that 
prompted  the  disapproval.  Moreover,  if 
the  Administrator  found  a  lack  of  good 
faith  on  the  part  of  Virginia,  both 
sanctions  under  section  179(b)  would  be 
required  to  apply  after  the  expiration  of 
the  18  month  period  until  the 
Administrator  determined  that  Virginia 
had  come  into  compliance.  In  all  cases, 
if,  six  months  after  EPA  applied  the  first 
sanction,  Virginia  had  not  submitted  a 
revised  program  that  EPA  had 
determined  corrected  the  deficiencies 
that  prompted  disapproval,  a  second 
sanction  would  be  required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  end  of  an  interim  approval 
period  if  Virginia  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  a 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  Virginia's  program  by  the 
expiration  of  the  interim  approval,  EPA 
must  promulgate,  administer  and 
enforce  a  Federal  permits  program  for 
Virginia  after  the  interim  approval 
expires. 

n.  Description  of  Virginia's  Submittal 

Virginia  submitted  an  operating 
permits  program  to  EPA  on  November 
12, 1993,  pursuant  to  the  requirements 


of  Title  V.  The  submittal  included 
regulations,  an  Attorney  General's 
opinion,  a  program  description, 
permitting  program  documentation,  and 
other  required  elements.  On  January  14, 
1994,  Virginia  submitted  a 
supplemental  letter  pertaining  to 
enhanced  monitoring.  EPA  disapproved 
that  submittal  in  a  Federal  Register 
notice  published  on  December  5,  1994 
(59  FR  62324). 

EPA  disapproved  the  submittal 
because  it  did  not  provide  citizens  with 
adequate  judicial  standing  to  challenge 
permits,  did  not  prevent  the  default 
issuance  of  permits,  did  not  contain 
regulations  which  were  still  in  effect, 
did  not  cover  the  proper  universe  of 
sources,  did  not  ensure  that  permits 
would  include  all  applicable 
requirements,  and  did  not  correcUy 
delineate  permit  provisions  enforceable 
only  by  Virginia.  In  addition,  EPA 
identified  numerous  other  deficiencies 
that  Virginia  would  need  to  correct  to 
meet  the  federal  requirements  for  a  fully 
approvable  program,  although  these 
other  deficiencies  were  not  bases  for  the 
disapproval  action.  These  other  issues 
were  what  EPA  calls  "interim  approval 
issues" — deficiencies  that  would 
prevent  granting  full  approval  to  the 
State's  program,  but  that  leave  the 
program  qualified  for  interim  approval 
because  they  don't  cause  it  to  fail  to 
"substantially  meet"  the  requirements 
of  the  CAA. 

On  January  9, 1995,  Virginia 
submitted  revised  regulations  and  a 
revised  Attorney  General's  opinion  as 
amendments  to  its  original  program,  and 
asked  that  EPA  approve  the  revised 
program.  On  January  17,  1995,  Virginia 
submitted  an  additional  copy  of  the 
revised  regulations  (the  version 
published  in  the  Virginia  Register). 
Finally,  on  May  17,  1995,  Virginia  again 
amended  its  program  by  submitting 
revised  statutory  language  and  an 
amended  Attorney  General's  opinion. 
The  revisions  addressed  many  of  the 
disapproval  bases  and  other  deficiencies 
EPA  had  previously  identified. 
However,  Virginia  did  not  submit 
revised  judicial  standing  provisions. 
Virginia  did  not  revise  these  provisions 
because  it  believed  its  judicial  standing 
provisions  were  adequate  and  had  sued 
EPA  to  contest  EPA's  conclusion  that 
they  were  not. 

EPA  proposed  disapproval  of 
Virginia's  revised  submittal  in  a  Federal 
Register  notice  published  on  September 
19,.  1995  (60  FR  48435).  EPA  proposed 
disapproval  because  Virginia  still  did 
not  provide  citizens  with  adequate 
judicial  standing  to  challenge  permits, 
because  Virginia  did  not  assure  that  all 
sources  required  by  the  CAA  to  obtain 


Title  V  permits  would  be  required  to 
obtain  such  permits,  and  because 
Virginia  did  not  adequately  provide  for 
collection  of  Title  V  program  fees.  EPA 
also  identified  as  interim  approval 
issues  the  fact  that  Virginia  had  defined 
units  as  "insignificant"  at  far  higher 
emissions  levels  than  those  which  EPA 
considered  "sound,"  as  well  as  certain 
other  provisions  pertaining  to 
insignificant  activities. 

On  November  8,  1995,  Virginia 
submitted  revised  Title  V  operating 
permit  regulations  to  EPA,  which  the 
Commonwealth  asserted  corrected  the 
major  regulatory  problems  which  EPA 
had  identified  in  Virginia's  previous 
submittals,  and  again  asked  that  EPA 
approve  the  State's  program.  However, 
these  were  emergency  regulations  in 
effect  for  only  one  year,  and  Virginia 
had  taken  no  action  to  revise  its  judicial 
standing  provisions  to  give  all  affected    - 
citizens  the  right  to  challenge  in 
Virginia's  courts  operating  permits 
issued  by  Virginia.  Moreover,  Virginia 
had  not  corrected  provisions  pertaining 
to  insignificant  activities  which  EPA 
had  identified  as  raising  interim 
approval  issues.  On  September  10  and 
12,  1996,  Virginia  again  submitted  to 
EPA  revised  Title  V  program 
regulations,  this  time  regulations  which 
had  been  permanently  adopted,  and 
once  more  asked  that  EPA  approve  the 
State's  Title  V  program.  However, 
Virginia  had  still  not  revised  its  judicial 
standing  provisions  and  had  still  not 
corrected  provisions  pertaining  to 
insignificant  activities.  Since  Virginia's 
November,  1995  and  September,  1996 
submittals  did  not  properly  address 
previously  identified  deficiencies,  EPA 
did  not  propose  to  take  action  on  these 
submittals  when  EPA  initially  received 
them. 

Virginia  has  since  appropriately 
revised  its  judicial  standing  provisions. 
After  the  Fourth  Circuit  Court  of 
Appeals  affirmed  EPA's  disapproval  of 
Virginia's  program,  80  F.3d  869  (1996), 
Virginia  appealed  its  case  to  the  U.S. 
Supreme  Court.  On  January  21 ,  1997, 
the  Supreme  Court  decided  not  to  hear 
Virginia's  case.  Virginia  had  prepared 
for  the  possibility  that  the  Courts  might 
not  rule  in  the  Commonwealth's  favor 
by  passing  a  revised  judicial  standing 
law,  acceptable  to  EPA,  which  would  go 
into  effect  should  the  Courts  not  find  for 
Virginia. 

On  February  6, 1997,  Virginia 
submitted  to  EPA  an  Attorney  General's 
opinion  affirming  that  Virginia's 
acceptable  judicial  standing  law  would 
be  in  effect  as  of  February  15,  1997  as 
a  result  of  the  U.S.  Supreme  Court's 
January  21,  1997  denial  of  Virginia's 
petition.  The  Attorney  General's 
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opinion  also  addressed  several  other 
remaining  legal  issues.  In  addition,  on 
February  27,  1997,  Virginia's 
Department  of  Environmental  Quality 
(VADEQ)  agreed  to  commit  to 
recommending  revisions  to  regulatory 
requirements  and  also  agreed  to  make 
certain  interpretations  of  existing 
regulatory  requirements.  These 
agreements  are  discussed  below  when 
relevant. 

As  a  result  of  these  recent  revisions, 
EPA  has  determined  that  Virginia's  Title 
V  submittal  now  substantially  meets  the 
requirements  for  approval  set  forth  at  40 
CFR  part  70.  and  EPA  is  therefore 
proposing  interim  approval  of  Virginia's 
submittal.  The  portions  of  the  submittal 
for  which  EPA  is  proposing  interim 
approval  consist  of  the  operating  permit 
and  operating  permit  fee  regulations 
submitted  on  September  10,  1996,  the 
acid  rain  operating  permit  regulations 
submitted  on  September  12,  1996,  and 
other  non-regulatory  documentation. 
EPA  cannot  propose  full  approval 
because  Virginia  must  still  address 
certain  "interim  approval  issues,"  as 
discussed  below.  ConcurrenUy  with  this 
proposed  interim  approval,  EPA  is 
withdrawing  the  proposal  to  disapprove 
Virginia's  submittal  which  EPA 
published  in  the  Federal  Register  on 
September  19,  1995. 

m.  Analysis  of  Virginia's  Submittal 

This  section  focuses  on  how  Virginia 
has  corrected  the  program  deficiencies 
which  EPA  identified  in  Virginia's 
program  in  the  proposed  disapproval 
notice  which  EPA  published  at  60  PR 
48435  on  September  19,  1995,  and  on 
certain  other  important  deficiencies 
which  Virginia  must  still  address  before 
EPA  can  fully  approve  the 
Commonwealth's  program.  Virginia's 
full  program  submittal,  EPA's  Technical 
Support  Document  (TSD).  which 
provides  additional  analysis  of 
Virginia's  submittal,  and  other  relevant 
materials  are  available  as  part  of  the 
public  docket. 

Virginia's  Title  V  operating  permit 
program  submittal  substantially,  but  not 
fully,  meets  the  requirements  of  the 
CAA  and  of  the  implementing 
regulations  at  40  CFR  Part  70.  Virginia 
has  substantially  corrected  the 
deficiencies  which  had  earlier  caused 
EPA  to  disapprove  and  to  propose  to 
disapprove  Virginia's  programs.  The 
deficiencies  which  EPA  identiHed  as 
bases  for  disapproval  when  it  published 
its  September  19, 1995,  Federal  Register 
notice  proposing  disapproval  of 
Virginia's  program  were  that  Virginia's 
Title  V  program  submittal:  (1)  Did  not 
provide  all  citizens  with  adequate 
judicial  standing  to  challenge  State 


permits;  (2)  did  not  assure  that  all 
sources  required  by  the  CAA  to  obtain 
Title  V  permits  would  be  required  to 
obtain  such  permits;  and  (3)  did  not 
contain  an  adequate  provi.'-ion  for 
collection  of  Title  V  program  fees.  EPA 
discusses  below  the  changes  Virginia 
made  in  its  Title  V  submittal  to  correct 
these  deficiencies.  EPA  also  identified 
other  deficiencies  during  its  previous 
review,  which  it  identified  as  interim 
approval  issues.  Virginia  has  already 
corrected  some  of  these  deficiencies. 
Discussed  below  are  changes  which 
Virginia  made  which  adequately 
address  some  of  these  previously 
identified  deficiencies,  as  well  as 
certain  additional  changes  which 
Virginia  must  still  make  before  EPA 
could  grant  full  approval  to  Virginia's 
program. 

A.  Deficiencies  Corrected 

1.  Virginia's  Judicial  Standing 
Provisions 

A  major  reason  for  EPA's  disapproval 
and  its  proposal  to  disapprove  Virginia's 
earlier  Title  V  operating  permit  program 
submittals  was  that  Virginia's  law  did 
not  provide  interested  parties  with 
adequate  standing  to  obtain  judicial 
review  in  State  court  of  final  Title  V 
permit  decisions.  Virginia's  judicial 
standing  law  restricted  the  right  to 
judicial  review  to  those  who  had 
suffered  an  actual  or  imminent  injury 
which  was  an  invasion  of  "an 
immediate,  pecuniary  and  substantial 
interest  which  is  concrete  and 
particularized."  EPA.  and  the  U.S.  Court 
of  Appeals  for  the  4th  Circuit, 
concluded  that  Virginia's  requirement 
that  a  (tetitioner  had  to  demonstrate  a 
"pecuniary"  interest  was  too  restrictive 
to  be  approved  under  Title  V.  See  80 
F.3rd  869  (4th  Cir.,  1996). 

After  EPA's  position  was  upheld  by 
the  Fourth  Circuit  Court  of  Appeals. 
Virginia  appealed  the  case  to  the  U.S. 
Supreme  Court.  On  January  21,  1997, 
the  Supreme  Court  declined  to  hear 
Virginia's  case.  To  be  prepared  should 
EPA's  position  that  Virginia's  judicial 
standing  provisions  were  deficient  be 
upheld  by  the  Courts,  Virginia  had 
adopted  revised  and  acceptable  judicial 
standing  provisions,  at  sections  10.1- 
1318,  10.1-1457,  and  62.1-44.29  of  the 
Code  of  Virginia,  but  specified  that  the 
revised  provisions  would  become 
effective  only  if  Virginia's  suit  against 
EPA  was  unsuccessful. 

The  Supreme  Court's  refusal  to  take 
Virginia's  appeal  has  caused  Virginia's 
revised  judicial  standing  provisions  to 
become  effective,  and  Virginia's 
standing  provisions  are  now  fully 
acceptable.  Virginia's  revised  standing 


law  now  provides  judicial  standing  to 
any  person  who  "meets  the  standard  for 
judicial  review  of  a  case  or  controversy 
pursuant  to  Article  III  of  the  United 
States  Constitution."  It  further  provides 
that  "a  person  shall  be  deemed  to  meet 
such  standard  if  (i)  such  person  has 
suffered  an  actual  or  imminent  injury 
which  is  an  invasion  of  a  legally 
protected  interest  and  which  is  concrete 
and  particularized:  (ii)  such  injury  is 
fairly  traceable  to  the  decision  of  the 
Board  and  not  the  result  of  the 
independent  action  of  some  third  party 
not  before  the  court;  and  (iii)  such 
injury  will  likely  be  redressed  by  a 
favorable  decision  by  the  court."  This 
new  standard  is  consistent  with  the 
standard  for  Article  III  standing 
articulated  by  the  Supreme  Court  in 
Lujan  V.  Defenders  of  Wildlife.  112  S.  Ct 
2130  (1992).  Consequently,  EPA  has 
determined  that  Virginia's  standing 
provisions  meet  the  requirements  of 
CAA  section  502(b)(6)  and  40  CFR 
70.4(b)(3). 

2.  Applicability  Under  the  Operating 
Permits  Program 

In  the  original  disapproval  of 
Virginia's  program,  EPA  identified  as  a 
basis  for  disapproval  Virginia's  failure 
to  require  issuance  of  permits  to  the 
proper  universe  of  sources  required  by 
part  70.  See  59  FR  62325.  to  addition, 
in  its  September  19, 1995,  Federal 
Register  notice  proposing  disapproval  of 
Virginia's  previous  operating  permit 
program  submittal,  EPA  again  cited  the 
fact  that  the  submittal  did  not  ensure 
the  applicability  of  the  Title  V  operating 
permit  program  to  all  sources  required 
to  be  subject  to  the  program  luder  40 
CFR  70.3  as  a  reason  for  disapproving 
the  submittal. 

This  was  because  in  the  applicability 
sections  of  the  earlier  version  of  its 
regulations  (which  were  designated  as 
sections  120-08-0501  and  120-08- 
0601)  Virginia  should  have  listed  all  of 
the  CAA  requirements  which  trigger 
Title  V  applicability,  as  they  are  set 
forth  at  40  CFR  70.3.  Instead  of  meeting 
this  requirement  by  listing  federal  CAA 
section  111  and  112  requirements, 
Virginia  inappropriately  listed  certain  of 
its  own  air  pollution  control  regulations, 
into  which  it  had  incorporated  federal 
CAA  section  111  and  112  requirements, 
to  the  revised  regulations  it  submitted  to 
EPA  in  September  1996,  Virginia 
correctiy  cited  federal  CAA  section  111 
and  112  requirements  in  the 
applicability  sections  of  its  regulations 
(now  designated  as  sections  9  VAC  5— 
80-50  and  9  VAC  5-80-310),  thus 
correcting  this  deficiency.  As  discussed 
later  in  this  notice,  Virgmia's 
regulations  regarding  applicability 


continue  to  present  a  minor  facial 
inconsistency  with  part  70,  which  EPA 
does  not  view  as  an  impediment  to 
future  full  approval  of  the 
Commonwealth's  program. 

3.  Permit  Fee  Demonstration 

In  its  September  19, 1995,  Federal 
Register  notice  EPA  cited  the 
inadequacy  of  the  permit  fee  provisions 
in  Virginia's  submittal  as  another  reason 
for  proposing  disapproval  of  the 
submittal.  The  deficiency  in  the  fee 
provision  was  that  Virginia  had  not  set 
a  minimum  fee  amount  of  $25  per  ton 
of  emissions,  to  be  adjusted  for 
consumer  price  inflation  (CPI)  using  a 
1989  base  year.  Virginia  revised  its 
regulations  to  correct  this  deficiency. 

In  its  prior  notice  EPA  also  identified 
as  a  concern  a  statutory  limit  on  the 
amount  of  fees  which  the 
Commonwealth  can  collect.  This 
statutory  limit,  which  is  found  to  the 
Virginia  Air  Pollution  Control  Law  at 
§  10.1-1322  B,  appears  to  create  a  cap  of 
$25  per  ton  of  emissions,  to  be  adjusted 
for  inflation  using  a  1990  base  year.  EPA 
stated  that  the  statute  should  be  revised 
to  specify  a  base  year  of  1989.  EPA 
believed  that  unless  Virginia  made  this 
change  the  Commonwealth  would  not 
be  able  to  collect  the  full  fee  amount 
specified  by  its  regulations  because  of 
the  statutory  cap. 

Virginia  did  not  change  this  statutory 
provision.  However,  Virginia's  Attorney 
General  provided  an  assurance  that  this 
cap  would  not  interfere  with  the  State's 
ability  to  collect  the  full  amount  of 
required  fees.  Virginia's  Attorney 
General  stated  that:  "Virginia  Code 
§  10.1-1322(8)  provides  that  the  annual 
permit  fees  'shall  be  adjusted  annually 
by  the  Consumer  Price  todex  as 
described  in  §  502  of  the  federal  Clean 
Air  Act.' "  Since  Code  §  10.1-1322(8) 
references  §  502  and  §  502  provides  that 
adjustment  shall  be  made  using  1989  as 
the  base  year,  the  CPI  adjustment 
required  by  Code  §  10.1-1322(8)  also 
employs  a  1989  base  year.  The  reference 
in  Code  §  10.1-1322(8)  to  a  1990  base 
yeeu  does  not  pertain  to  the  CPI 
adjustment,  but  refers  instead  to  the 
year  in  which  the  initial  $  25  per  ton 
charge  applies,  to  keeping  wiUi  the 
requirements  of  section  502  of  the  CAA 
as  interpreted  by  EPA  and  for  this 
purpose  only,  the  year  1990  runs  from 
September  1,  1989  through  August  31, 
1990."  See  Supplement  to  January  6, 
1995  Attorney  General's  Opinion  dated 
February  6.  1997.  Because  the  fee  cap  as 
adjusted  by  the  CPI  under  the  Virginia 
fee  statute  is  in  fact  the  same  as  the 
amount  as  the  fee  assessed  under  the 
Virginia  regulations  (i.e..  the  calculation 
begins  at  $25  per  ton  and  is  adjusted  by 


changes  in  the  CPI  since  1989),  EPA  is 
satisfied  that  Virginia  will  be  able  to 
assess  fees  which  meet  the  presumptive 
minimum  required  under  Title  V. 

4.  Other  Deficiencies  Corrected 

to  its  September  19,  1995,  Federal 
Register  notice  EPA  cited  several  other 
deficiencies  in  the  insignificant 
activities  provisions  in  Virginia's 
submittal  which  would  prevent  EPA 
from  being  able  to  grant  full  approval  to 
the  program.  Virginia  corrected  some 
but  not  all  of  these  deficiencies,  to  this 
section  EPA  discusses  the  deficiencies 
which  Virginia  corrected. 

to  its  previous  proposed  disapproval 
notice.  EPA  expressed  concern 
regarding  the  fact  that  Virginia  had 
defined  as  insignificant  all  emissions 
units  with  uncontrolled  emissions  of 
less  than  10  tons  per  year  of  nitrogen 
dioxide,  sulfur  dioxide,  and  total 
suspended  particulates  or  particulate 
matter  (PMlO),  less  than  seven  tons  per 
year  of  volatile  organic  compounds,  and 
less  than  100  tons  per  year  of  carbon 
monoxide  (CO).  EPA  noted  that  it 
considered  these  levels  too  high. 
Virginia  responded  to  EPA's  concerns 
by  changing  its  tosignificant  activity 
provisions  to  define  units  as 
insignificant  which  had  uncontrolled 
emissions  of  less  than  5  tons  per  year 
(TPY)  of  nitrogen  dioxide,  sulfur 
dioxide,  total  suspended  particulates  or 
particulate  matter  (PMlO),  and  volatile 
organic  compounds.  EPA  considers  the 
exemption  level  of  less  than  5  TPY  of 
uncontrolled  emissions  of  these 
pollutants  to  be  acceptable.  Virgtoia  did 
not  change  its  s{>ecification  that  units 
with  uncontrolled  CO  emissions  of  less 
than  100  TPY  are  insignificant.  For  the 
reasons  discussed  in  the  September  19, 
1995  Federal  Register  notice.  EPA 
continues  to  regard  this  as  a  deficiency 
which  must  be  corrected  before  EPA 
could  grant  full  approval  to  Virginia's 
program.  This  deficiency  is  discussed 
further  below  in  the  section  cntiUed 
Remaining  Deficiencies. 

EPA  was  also  concerned  by  the  fact 
that  under  Virginia's  previous  rules  a 
determination  of  whether  or  not  a 
source  is  subject  to  the  operating  permit 
program  could  be  made  without  taking 
into  account  emissions  from  units 
considered  to  be  insignificant.  If  the 
total  emissions  from  units  subject  to 
Title  V  requirements  were  just  below 
the  levels  which  would  trigger  Title  V 
program  applicability,  failure  to  take 
into  account  additional  emissions  from 
units  which  are  exempt  could  result  in 
a  source  avoiding  Title  V  requirements 
to  which  it  should  have  been  subject. 
Virginia  corrected  this  deficiency  by 
stating  in  Rule  8-5  at  9  VAC  5-80-90, 


and  in  Rule  8-7  at  9  VAC  5-80-440. 
that  "the  emissions  from  any  emissions 
unit  shall  be  included  in  the  permit 
application  if  the  omission  of  those 
emissions  units  bom  the  application 
would  interfere  with  the  determmation 
of  the  applicability  of  this  rule,  the 
determination  or  imposition  of  any 
applicable  requirement,  or  the 
calculation  of  permit  fees,"  and  by 
tocluding  a  similar  statement  in  Article 
4  at  9  VAC  5-80-710.  Thus,  EPA  has 
determined  that  Virginia  has  sufficiently 
corrected  this  prior  deficiency,  and  the 
Commonwealth  need  take  no  further 
action  with  respect  to  it  before  EPA 
could  grant  full  approval  to  Virginia's 
program. 

to  addition,  EPA  was  concerned  by 
the  fact  that  in  Appendix  W  of  the 
Commonwealth's  prior  regulations 
(since  redesignated  as  Article  4)  Virginia 
had  defined  as  insignificant  all 
pollutant  emission  units  with  emissions 
less  than  the  section  112(g)  de  minimis 
levels  set  forth  at  40  CFR  63.44  or  the 
accidental  release  threshold  levels  set 
forth  at  40  CFR  68.130.  See  9  VAC  5- 
80-720  B  6.  EPA  noted  that  these  levels 
were  appropriate  in  many  cases,  but 
were  too  high  in  others.  Virginia 
adequately  addressed  this  concern  by 
adding  the  qualifier  "or  1000  pounds 
per  year,  whichever  is  less"  to  the 
statement  at  9  VAC  5-80-720  8  6. 

Furthermore,  while  not  a  concern  for 
purposes  of  pro^nm  approval,  EPA 
notes  that  the  reiierences  to  emission 
units  with  emissions  at  or  below  the 
section  112(g)  de  minimis  levels 
established  in  40  CFR  63.44  now  have 
no  meaning.  See  9  VAC  5-80-720  8  5 
and  8  6.  Virginia  apparently  assumed 
when  it  prepared  its  regulation  that  EPA 
would  finalize  the  referenced  list. 
However.  EPA  did  not  finalize  this  list 
and  there  are  now  no  emissions  levels 
"in  40  CFR  63.44."  As  a  result,  emission 
units  emitting  hazardous  air  pollutants 
which  are  not  11 2(r)  pollutants  need  to 
be  fully  described  in  application  forms. 
This  fact  reduces  the  universe  of  units 
which  can  be  considered  tosignificant 
under  Virginia's  regulations,  but  this  is 
not  a  concern  with  respect  to  EPA's 
decision  to  approve  or  disapprove 
Virginia's  program,  because  part  70  does 
not  require  States  to  define  any 
particular  units  as  insignificant. 

Finally,  EPA  also  expressed  concern 
with  the  fact  that  in  its  prior  program 
Virginia  had  inappropriately  included 
"comfort  air  conditioning"  and 
"refrigeration  systems,"  which  are 
subject  to  stratospheric  ozone  protection 
requirements,  in  the  listing  of 
insignificant  activities  found  in  Article 
4.  Virginia  removed  these  items  from 
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the  list.  Thus,  this  previous  deficiency 
has  been  hilly  corrected. 

B.  Remaining  Deficiencies  (Interim 
Approval  Issues) 

As  noted  above,  in  its  December  5. 

1994  and  September  19, 1995,  Federal 
Register  notices  EPA  cited  several  other 
deficiencies  in  the  insignificant 
activities  provisions  in  Virginia's 
submittal  as  another  impediment  to 
granting  full  approval  of  the  submittal. 
EPA  stated  that  Virginia  would  have  to 
correct  these  deficiencies  before  EPA 
could  fully  approve  the 
Commonwealth's  program.  In  this 
section  EPA  addresses  one  insignificant 
activity  related  deficiency  which 
Virginia  did  not  correct  in  its  revised 
program,  and  several  additional 
insignificant  activity  related 
deficiencies  which  EPA  has  identified 
in  reviewing  the  Commonwealth's  new 
program  since  publishing  the  September 

1995  proposed  disapproval  notice. 

1.  Units  Emitting  Up  To  100  TPY  of  CO 
Inappropriately  Considered  to  be 
Insignificant 

EPA  remains  concerned  that  Virginia 
continues  to  define  any  emission  unit 
emitting  less  than  100  TPY  of  carbon 
monoxide  (CO)  as  insignificant.  As  EPA 
stated  in  its  September.  1995  proposed 
disapproval  notice,  and  as  discussed 
previously  in  this  notice.  EPA  has 
determined  that  the  100  TPY  emissions 
level  is  far  too  high.  Tha  Director  of  the 
VADEQ  has  recently  informed  EPA  that 
VADEQ  will  seek  to  change  this 
regulation  to  correct  this  problem.  (See 
letter  from  VADEQ  Director  dated 
February  27, 1997.)  Virginia  must 
complete  this  correction  before  EPA  can 
fully  approve  Virginia's  program. 

EPA  does  not  consider  this  deficiency 
to  be  an  impediment  to  interim 
approval.  Virginia  has  identified  a 
specific  provision  in  its  regulations  that 
requires  sources  to  provide  emissions 
information  in  permit  applications  if  the 
omission  of  that  information  "would 
interfere  with  the  determination  of  the 
applicability  of  the  State's  Title  V 
program,  the  determination  or 
imposition  of  any  appUcable 
requirement,  or  the  calculation  of  fees." 
9  VAC  5-«0-90.  See  also  9  VAC  5-«0- 
710  4.  In  addition,  the  majority  of 
sources  in  Virginia  which  have  units 
emitting  CO  are  not  subject  to 
applicable  requirements  for  CO.  Sources 
that  are  subject  to  CO-related 
requirements  are  likely  to  be  subject  to 
federal  standards,  such  as  new  source 
performance  standards  (NSPS).  for  those 
unit^.  and  should  be  aware  of  the 
specific  CO-related  requirements 
applicable  to  them.  Thus,  in  the  interim 


period  before  Virginia  revises  its 
regulations,  EPA  believes  that  the 
potential  for  confusion  caused  by 
Virginia's  100  TPY  CO  threshold  should 
be  minimized,  provided  the 
Commonwealth  takes  care  to  monitor 
source  compliance  v\ith  applicable 
requirements.  EPA  therefore  does  not 
believe  it  would  be  reasonable  to 
disapprove  Virginia's  program  due  to 
this  deficiency.  EPA's  treatment  of 
Virginia's  high  CO  threshold  is 
consistent  with  how  EPA  has  addressed 
similar  problems  in  other  States. 

2.  Applications  Not  Required  to  Include 
Sufficient  Information  To  Identify  All 
Applicable  Requirements  for  Emission 
Units  Deemed  Insignificant 

In  connection  with  its  review  of 
Virginia's  inappropriate  designation  of 
units  emitting  up  to  100  TPY  of  CO  as 
insignificant  EPA  carefully  reviewed 
Virginia's  "gatekeeper"  provisions  to 
determine  whether  or  not  they  might 
substantially  address  the  concerns  this 
inappropriate  designation  had  raised. 
"Gatekeeper"  provisions  are  meant  to 
assure  that  all  applicable  requirements 
for  units  designated  as  insignificant  are 
included  in  both  applications  and 
permits,  thereby  enabling  permitting 
authorities,  reviewing  members  of  the 
public,  affected  States,  and  EPA  to 
adequately  assess  source  compliance 
with  all  applicable  requirements.  During 
the  course  of  its  review  EPA  identified 
several  deficiencies  with  these 
"gatekeeper"  provisions. 

Virginia's  regulations  at  9  VAC  5-60- 
90  D  1  now  require  emissions 
information  to  be  included  in  permit 
applications,  even  for  insignificant 
activities,  "if  the  omission  of  these 
emissions  units  from  the  application 
would  interfere  with  the  determination 
of  the  applicability  of  this  rule,  the 
determination  or  imposition  of  any 
applicable  requirement,  or  the 
calculation  of  permit  fees."  However, 
with  respect  to  including  all  applicable 
requirements  in  applications,  EPA  notes 
that  Virginia  has  inappropriately 
included  a  provision  in  the  applicability 
section  of  Rule  8-5,  at  9  VAC  5-80-50 
F,  which  states  that  "[t|he  provisions  of 
9  VAC  5-80-90  concerning  application 
requirements  shall  not  apply  to 
insignificant  activities  designated  in  9 
VAC  5-80-720  with  the  exception  of  the 
requirements  of  9  VAC  5-8O-90  D  1  and 
9  VAC  5-80-710. "  and  that  it  has 
included  a  similar  provision  in  the 
applicability  section  of  Rule  8-7.  at  9 
VAC  5-80-360  E.  As  a  result  of  these 
provisions,  sources  are  required  to 
provide  only  emissions  information  for 
insignificant  activities,  but  not  any 
additional  information,  such  as  that 


required  by  9  VAC  5-80-90  D.2,  E..  or 
F.  (which  require  all  information 
necessary  to  determine  applicable 
requirements),  which  might  be  required 
to  identify  applicable  requirements 
when  emissions  information  alone  is 
not  sufficient.  Since  many  applicable 
requirements  under  the  CAA, 
particularly  those  relating  to  112(d) 
standards  for  hazardous  air  pollutants, 
could  not  be  identified  solely  by 
emissions  information,  EPA  does  not 
believe  that  Virginia's  existing 
"gatekeeper"  provision  fully  meets  the 
requirements  of  Title  V.  Specifically,  40 
CFR  70.5(c)  provides  that  applications 
"may  not  omit  information  needed  to 
determine  the  applicability  of,  or  to 
impose,  any  applicable  requirement,  or 
to  evaluate  the  fee  amount  required 
under  the  schedule  approved  pursuant 
to  §  70.9  of  this  part."  (emphasis  added). 
Before  EPA  can  fully  approve  Virginia's 
program  Virginia  must  assure  that  the 
requirements  of  §  70.5(c)  will  be  met  by 
appropriately  revising  the  provisions  at 
9  VAC  5-80-50  F  and  9  VAC  5-80-360 
E. 

VADEQ  agrees  that  permit 
applications  must  include  all 
information  required  to  identify 
applicable  requirements,  and  has  agreed 
to  seek  revisions  to  Virginia's 
regulations  in  the  future  to  ensure  that 
sources  provide  such  information.  In 
addition,  VADEQ  has  stated  that 
"(ujnder  the  provisions  of  9  VAC  5-«0- 
90  E  1,  the  Board  (Virginia's  Air 
Pollution  Control  Board)  will  require 
that  permit  applications  contain  a 
citation  and  description  of  all  applicable 
requirements  including  those  covering 
activities  cieemed  insignificant  under  9 
VAC  5  Chapter  80,  Article  4.  "  (See  letter 
from  VADEQ  Director  dated  February 
27.  1997.)  In  light  of  this,  EPA  has 
determined  that  Virginia's  program 
substantially  meets  the  requirements  of 
Title  V  with  respect  to  this  issue  and 
that  it  is  appropriate  to  grant  interim 
approval  of  Virginia's  program.  This  is 
consistent  with  how  EPA  has  treated 
similar  deficiencies  in  other  States. 

3.  Permits  Not  Required  To  Include 
Applicable  Requirements  for  Emission 
Units  Deemed  Insignificant 

With  respect  to  including  all 
applicable  requirements  in  permits. 
Virginia  Rule  8-5  contains  an 
inappropriate  provision  at  9  VAC  5-80- 
110  which  states  that  "For  major 
sources  subject  to  this  rule,  the  board 
shall  include  in  the  permit  all 
applicable  requirements  for  all  emission 
units  in  the  major  source  except  those 
deemed  insignificant  in  Article  4  (9 
VAC  5-80-710  et.  seq.)  of  this  part." 
Virginia's  Rule  8-7  (the  acid  rain 


regulation)  essentially  repeats  this 
deficiency  at  9  VAC  5-80-^90. A.I. 
These  provisions  in  Rules  8-5  and  8-7 
are  inadequate  because  they  contain  the 
qualification  "except  those  deemed 
insignificant  in  Article  4  *   *   *"  EPA 
cannot  fully  approve  Virginia's  program 
until  Virginia  removes  these 
qualifications. 

VADEQ  agrees  that  the  change  EPA 
calls  for  above  is  required  and  has 
committed  to  seek  this  change.  In 
addition,  VADEQ  has  stated  that  "In 
addition  to  the  provisions  of  9  VAC  110 
A  1.  the  Board  will  also  include  in  the 
permit  those  applicable  requirements 
covering  activities  deemed  insignificant 
under  9  VAC  5  Chapter  80.  Article  4." 
(See  letter  from  VADEQ  Director  dated 
February  27, 1997.)  Finally,  Virginia's 
regulations  elsewhere  suggest  that  the 
Commonwealth's  program  inadvertently 
contains  the  deficiencies  identified  at  9 
VAC  5-80-110  A.l  and  5-80-490  A.l. 
This  is  suggested  by  the  fact  that  9  VAC 
5-80-110  B.l,  5-80-150  A.4,  5-80-490 
B.l  and  5-80-510  B  4  require  that 
permits  "specify  and  reference 
applicable  emission  limitations  and 
standards,  including  those  [*   *   *]  that 
assure  compliance  with  all  applicable 
requirements"  and  that  permits  may  be 
issued  only  if  "the  conditions  of  the 
permit  provide  for  compliance  with  all 
applicable  requirements."  In  light  of 
this.  EPA  has  determined  that  Virginia's 
program  substantially  meets  the 
requirements  of  Title  V  with  respect  to 
this  issue  and  that  it  is  appropriate  to 
grant  interim  approval  of  Virginia's 
program.  EPA's  treatment  of  this  issue  is 
consistent  with  how  it  has  been  treated 
in  other  States. 

4.  Emergency  or  Standby  Compressors, 
Pumps,  and/or  Generators 
Inappropriately  Defined  as  Insignificant 

EPA  also  notes  that  under  9  VAC  5- 
80-720  C  4  Virginia  designates  as 
insignificant  emissions  units  "Internal 
combustion  powered  compressors  and 
pumps  used  for  emergency  replacement 
or  standby  service,  operating  at  500 
hours  per  year  or  less,  as  follows"  and 
then  goes  on  to  cite  emergency 
generators  of  various  horsepower 
ratings,  depending  on  whether  or  not 
the  generators  are  gasoline,  diesel.  or 
natural  gas  powered.  EPA  believes  that 
9  VAC  5-80-720  C  4  is  confusing  in  that 
Virginia  first  defines  emergency  or 
standby  compressors  or  pumps  as 
insignificant,  and  then  further  qualifies 
the  units  considered  insignificant  by 
discussing  various  sizes  of  emergency 
generators.  VADEQ  has  agreed  to  seek  to 
clarify  this  provision  in  the  revised 
regulations  Virginia  will  be  submitting 
in  the  future.  In  the  interim.  VADEQ  has 


explained  to  EPA  that  "With  regard  to 
the  provisions  of  9  VAC  5-80-720  C  4 
regarding  the  designation  of  certain 
internal  combustion  powered 
compressors  and  pumps  as  insignificant 
emissions  units,  the  exemption  levels 
(expressed  in  horsepower)  for  the 
emergency  generators  refer  to  the  size  of 
the  engines  that  provide  the  power  to 
the  compressors  and  pumps."  (See  letter 
from  VADEQ  Director  dated  February 
27,  1997.) 

EPA  notes  that  engines  of  the  sizes 
designated  will  likely  be  large  enough  to 
trigger  certain  NSPS  standards,  e.g.,  40 
CFR  part  60,  Subpart  Dc— Standards  of 
Performance  for  Small  Industrial- 
Commercial-Institutional  Steam 
Generating  Units,  or  GG — Standards  of 
Performance  for  Stationary  Gas 
Turbines,  or  be  major  sources  in  and  of 
themselves.  EPA  believes  that  to  avoid 
confusion  any  list  of  insignificant 
activities  should  not  contain  items 
which  may  clearly  be  subject  to 
applicable  requirements.  Accordingly, 
before  EPA  can  grant  full  approval  to 
the  Commonwealth's  program,  Virginia 
must  not  only  clarify  its  insignificant 
activity  provision  for  emergency  pumps, 
compressors,  or  generators,  but  must 
also  reduce  the  horsepower  size 
designations  sufficiently  to  exclude  any 
unit  which  would  likely  trigger  an 
applicable  requirement  or  emit 
pollutants  in  major  amounts.  It  is 
important  to  note  that  the  major  source 
thresholds  for  air  pollutants  will  vary 
depending  on  nonattainment 
designations  in  the  Commonwealth.  For 
example,  given  that  there  is  a  serious 
ozone  nonattainment  area  in  northern 
Virginia,  the  State's  insignificant 
activities  will  be  judged  relative  to  the 
major  source  thresholds  of  50  tons/year 
for  volatile  organic  compounds  and 
nitrogen  oxides. 

EPA  took  a  similar  position  in  its 
notice  giving  final  interim  approval  to 
Tennessee's  program.  See  61  FR  39335 
(July  29,  1996).  In  that  notice  EPA  stated 
that  "insignificant  activities  lists  should 
avoid  the  potential  for  confusion  created 
when  an  activity  that  is  plainly  subject 
to  an  applicable  requirement  is 
included."  61  FR  39337.  EPA  required, 
as  an  interim  approval  item,  that 
Tennessee  address  EPA's  concerns 
regarding  the  potential  for  confusion 
which  arose  because  certain  activities 
and  emission  units  were  listed  as 
insignificant  which  could  also  be 
subject  to  applicable  requirements.  EPA 
took  similar  positions  when  it  proposed 
approval  of  West  Virginia's  program  at 
60  FR  44799  (August  29,  1995),  and 
then  approved  that  program  at  60  FR 
57352  (November  15. 1995),  and  when 
it  proposed  approval  of  Florida's 


program  at  60  FR  32292  Qune  21, 1995), 
and  then  approved  that  program  at  60 
FR  49343  (September  25, 1995). 

5.  "Off-Permit  Changes"  Defined  as 
Including  Changes  Subject  to 
Requirements  Under  Title  IV 

In  addition  to  the  acid  rain  regulatory 
provisions  cited  above  that  track  fiaws 
in  Virginia's  main  Title  V  rule,  EPA  is 
concerned  with  two  other  provisions  in 
the  Commonwealth's  regulations 
relating  to  acid  rain  requirements. 
Currently,  EPA's  Part  70  rule  allows 
sources  to  make  certain  so-called  "off- 
permit"  changes  that  are  not  addressed 
or  prohibited  by  the  permit  without 
obtaining  a  permit  revision.  See  40  CFR 
70.4(b)(14).  However,  this  flexibility 
does  not  extend  to  changes  that  are 
modifications  under  Title  I  of  the  CAA 
or  those  that  are  subject  to  any  of  the 
acid  rain  requirements  under  Title  IV  of 
the  CAA.  40  CFR  70.4(b)(15).  Regarding 
acid  rain  requirements,  EPA  stated  in  its 
preamble  to  the  final  part  70  rule  that 
"the  allowance  trading  system  provided 
for  in  Title  IV  will  not  be  feasible  unless 
there  is  an  accurate  accounting  of  each 
source's  obligations  thereunder  in  the 
Title  V  permit."  57  FR  32250,  32270 
(July  21, 1992).  Virginia's  regulations 
allowing  "off  permit"  changes  at  9  VAC 
5-8O-280.C  and  5-60-680.C  fail  to 
exclude  from  eligibility  changes  that  are 
subject  to  requirements  under  Title  fV. 
For  the  reasons  discussed  in  the 
preamble  to  the  final  part  70  rule,  EPA 
has  determined  that  it  cannot  grant  full 
approval  to  Virginia's  program  until 
Virginia  revises  its  regidations  to 
correctly  exclude  Title  IV  changes  from 
off-permit  eligibilify.  In  the  meantime, 
EPA  does  not  view  this  deficiency  as 
preventing  Virginia's  program  frtjm 
substantially  meeting  the  requirements 
of  Title  V.  Thus,  the  Commonwealth's 
program  is  still  eligible  for  interim 
approval. 

6.  Affirmative  Defense  Provisions 
Deficient 

Part  70  provides  that  a  source  may 
qualify  for  an  affirmative  defense  for 
noncompliance  with  a  technology  based 
emission  limitation  in  "emergency" 
situations  if  certain  conditions  are  met. 
Section  70.6(g)(1)  defines  what  kind  of 
situations  may  qualify  as 
"emergencies,"  and  §  70.6(g)(3) 
provides,  in  part,  that  the  affirmative 
defense  of  emergency  shall  be 
demonstrated  through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that,  "(iv)  the 
permittee  submitted  notice  of  the 
emergency  to  the  permitting  authority 
within  2  working  days  of  the  time  when 
emission  limitations  were  exceeded  due 
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to  the  emergency  "  Section  70.6(g)(3) 
further  provides  that  this  notice  would 
satisfy  the  requirement  for  "prompt" 
reporting  of  deviations  required  by 
§70.6(a)(3)(ui)(B). 

hi  its  program  Virginia  uses  the  term 
"malfunction"  instead  of  emergency. 
Virginia's  deHnition  of  this  term  is 
consistent  with  how  EPA  deSnes 
"emergency."  However.  Virginia's 
operating  permit  regulations  at  9  VAC 
5-aO-250.B.4  and  5-80-650  provide  in 
part  that  "(flor  malfunctions  that 
occurred  for  one  hour  or  more,  the 
permittee  submitted  to  the  board  by  the 
deadlines  established  in  B.4.a  and  B.4.b. 
a  notice  and  a  written  statement 
containing  a  description  of  the 
malfunction,  any  steps  taken  to  mitigate 
emissions,  and  corrective  actions  taken. 
The  notice  fulfills  the  requirement  of  9 
VAC  5-80-110  F.2.b.  to  report  promptly 
deviations  firom  permit  requirements." 
(emphasis  added) 

Virginia  allows  sources  to  claim  the 
affirmative  defense  for  malfunctions 
which  last  less  than  one  hour  even 
when  the  source  does  not  notify  the 
Commonwealth  of  the  malfunction. 
Thus,  Virginia's  affirmative  defense 
provision  is  less  stringent  than  that 
required  under  §  70.6(g).  and  sources 
may  be  able  to  shield  themselves  from 
liability  beyond  what  is  allowed  under 
part  70.  EPA  cannot  grant  full  approval 
to  Virginia's  program  until  Virginia 
revises  its  regulations  to  correct  this 
deficiency.  However,  EPA  does  not  view 
this  deficiency  as  preventing  Virginia's 
program  from  substantially  meeting  the 
requirements  of  Title  V.  since  it  is  of 
limited  scope  and  Virginia's  regulations 
otherwise  comport  with  §  70.6(g).  Thus, 
the  Commonwealth's  program  is  still 
eligible  for  interim  approval. 

C.  Other  EPA  Comments 

1.  Acid  Rain  Provisions 

Virginia  submitted  Rule  8-7  to  require 
operating  permits  for  sources  subject  to 
acid  rain  emission  reduction 
requirements  or  limitations.  Except  for 
the  deficiencies  discussed  elsewhere  in 
today's  notice.  EPA  has  determined  that 
Virginia's  Rule  8-7  for  acid  rain  sources 
is  acceptable. 

2.  Authority  and  Commitments  for 
Section  112  Implementation 

Section  112  of  the  CAA  requires  EPA 
to  control  hazardous  air  pollutant 
emissions  from  various  categories  of 
sources  by  establishing  maximum 
achievable  control  technology  (MACT) 
standards.  Upon  request.  EPA  delegates 
the  authority  to  implement  and  enforce 
section  112  requirements  to  State  and 
local  agencies.  Virginia  requested  that 


EPA  grant  Virginia  "delegation  of 
authority  upon  approval  of  the 
operating  permit  program  for  all  Section 
112  programs  except  Section  112(r). 
prevention  of  accidental  releases."  (See 
the  VADEQ  Director's  11/12/93  letter 
submitting  Virginia's  initial  request  for 
approval  of  its  Title  V  program.) 
Virginia  demonstrated  that  it  has  in  Va. 
Code  §  10. 1-1 322.  A.  and  Rule  8-5  the 
broad  legal  authority  to  incorporate  into 
permits  and  to  enforce  applicable  CAA 
section  112  requirements.  Virginia 
supplemented  its  broad  legal  authority 
with  a  commitment  to  "develop  the 
state  regulatory  provisions  as  necessary 
to  carry  out  these  programs  and  the 
responsibilities  under  the  delegation 
after  approval  of  the  operating  permit 
program  and  EPA  has  issued  the 
prerequisite  guidance  for  development 
of  these  Title  III  programs."  (See  the 
VADEQ  Director's  11/12/93  letter 
submitting  Virginia's  initial  request  for 
approval  of  its  Title  V  program.)  (Note: 
States  must  meet  their  responsibilities 
under  the  CAA  and  part  70  without 
respect  to  whether  or  not  EPA  has 
issued  "guidance."  Nevertheless,  EPA's 
view  is  that  it  has  issued  sufficient 
guidance  to  enable  States  to  develop  all 
necessary  regulatory  provisions 
pertaining  to  section  112  requirements 
(formerly  referred  to  as  Title  HI 
requirements).  With  respect  to  CAA 
section  112(r).  Virginia  has  the  authority 
under  section  9  VAC  5-80-90  IC  to 
require  that  an  applicant  state  that  the 
source  has  complied  with  CAA  section 
section  112(r)  or  state  in  the  compliance 
plan  that  the  source  intends  to  comply 
and  has  set  a  schedule  to  do  so. 

When  EPA  has  not  promulgated  an 
applicable  Federal  MACT  emission 
limitation,  section  112(g)  of  the  Clean 
Air  Act  requires  the  Title  V  permitting 
authority  (generally  a  State  or  local 
agency  responsible  for  the  program)  to 
determine  a  MACT  emission  limitation 
on  a  case  by  case  basis.  On  December 
27,  1996,  EPA  promulgated  regulations 
at  40  CPU  part  63  (61  FT?  68384, 
December  27.  1996)  (the  112(g)  MACT 
rule)  implementing  certain  provisions  in 
section  112(g).  The  112(g)  MACT  rule 
assures  that  owners  or  operators  of  a 
newly  constructed,  reconstructed,  or 
modified  major  sources  of  hazardous  air 
pollutants  (HAP)(unless  they  are 
specifically  exempted)  will  be  required 
to  install  effective  pollution  controls 
during  the  period  before  EPA  can 
establish  a  national  MACT  standard  for 
a  particular  industry,  provided  they  are 
located  in  a  State  with  an  approved 
Title  V  permit  program.  The  rule  does 
not  require  new  source  MACT  for 
modifications  to  existing  sources. 


The  112(g)  MACT  rule  establishes 
requirements  and  procedures  for  owners 
or  operators  to  follow  to  comply  with 
section  112(g),  and  contains  guidance 
for  permitting  authorities  in 
implementing  112(g).  Section  112(g) 
will  be  in  effect  in  a  State  or  local 
jurisdiction  on  the  date  that  the 
permitting  authority,  under  Title  V, 
places  its  implementing  program  for 
section  112(g)  into  effect.  Permitting 
authorities  have  up  to  18  month»from 
the  December  27,  1996,  date  of 
publication  of  the  112(g)  rule  to  initiate 
implementing  programs.  After  the  18 
month  transition  period,  if  a  State  or 
local  permitting  authority  is  unable  to 
initiate  a  section  112(g)  program,  there 
are  two  options  for  obtaining  a  MACT 
approval:  Either  (1)  the  EPA  will  issue 
112(g)  determinations  for  up  to  one 
year;  or  (2)  the  permitting  authority  will 
make  112(g)  determinations  according 
to  procedures  specified  at  40  CFR  63.43, 
and  will  issue  a  notice  of  MACT 
approval  that  will  become  final  and 
legally  enforceable  after  the  EPA 
concurs  in  writing  with  the  permitting 
authority's  determination.  Requirements 
for  permitting  authorities  are  found  at 
40  CFR  63.42. 

To  place  its  112(g)  implemendng 
program  into  effect,  the  chief  executive 
officer  of  the  State  or  local  jurisdiction 
must  certify  to  EPA  that  its  program 
meets  all  the  requirements  set  forth  in 
the  112(g)  rule,  and  publish  a  notice 
stating  that  the  program  has  been 
adopted  and  specifying  its  effective 
date.  The  program  need  not  be  officially 
reviewed  or  approved  by  EPA. 

3.  Deferral  of  Area  Sources 

Virginia's  regulations  continue  to 
present  a  minor  facial  inconsistency 
with  part  70's  applicability 
requirements  with  respect  to  permitting 
of  area  sources  which  EPA  wishes  to 
clarify  in  advance.  In  Virginia  Rule  8- 
5.  9  VAC  5-80-50  D.l  provides  that  ar«a 
sources  subject  to  requirements 
promulgated  under  section  111  or  112  of 
the  CAA  are  deferred  from  the 
obligation  to  obtain  permits,  and  that 
the  "decision  to  require  a  permit  for 
these  sources  shall  be  made  at  the  time 
that  a  new  standard  is  promulgated  and 
shall  be  incorporated  into  [Virginia's 
regulations]  along  with  the  listing  of  the 
new  standard." 

EPA's  regulations  at  40  CFR  70.3fb)(2) 
provide  that  the  decision  to  exempt  area 
sources  that  become  subject  to  section 
111  or  112  standards  adopted  after  )uly 
21,  1992,  will  be  made  when  such 
standards  are  promulgated.  EPA 
interprets  this  language  to  mean  that 
unless  the  new  standard  explicitly 
exempts  area  sources  from  'Tide  V 


applicability,  these  area  sources  remain 
subject  to  the  permitting  requirement  of 
CAA  section  502(a)  and  are  required  to 
obtain  permits. 

EPA  was  initially  concerned  that 
owners,^d  operators  of  these  area 
sources  might,  based  on  Virginia's 
regulations,  mistakenly  believe  they  are 
not  required  to  obtain  pe^^its  either 
because:  (1)  EPA  may  have  not  made  an 
explicit  decision  whether  to  exempt 
them  in  setting  the  relevant  standard, 
thus  residting  in  no  "decision"  to 
require  them  to  obtain  a  permit  being 
incorporated  into  Virginia's  regulations 
at  the  time  the  standard  is  incorporated; 
or  (2)  Virginia  may  have  not  yet 
incorporated  into  its  regulations  the 
relevant  standard,  and  its  associated 
implicit  or  explicit  decision  whether  to 
exempt  area  sources.  Regarding  the  first 
possible  reason.  EPA  believes  that 
Virginia's  regulations  can  be  reasonably 
interpreted  to  properly  require  such 
sources  to  obtain  permits,  if  Virginia's 
incorporation  of  relevant  sections  111 
and  112  standards  is  treated  as  having 
incorporated  both  any  explicit  decisions 
to  exempt  soiut:es  from  permitting  and 
any  explicit  or  implicit  decisions  by 
EPA  to  subject  them  to  the  permitting 
requirement.  The  VADEQ  has 
committed  to  EPA  that  "In  cases  where 
EPA  has  promulgated  a  standard  under 
section  111  or  section  112  after  July  21. 
1992  and  failed  to  declare  whether  or 
not  the  facility  or  source  category 
covered  by  the  standard  is  subject  to  the 
Title  V  program  or  not.  the  Board  in 
making  decisions  under  9  VAC  5-80-90 
D  shall  presume  that  the  facility  or 
source  category  is  subject  to  the  Tide  V 
program."  (See  letter  from  the  Director 
of  die  VADEQ  dated  February  27. 1997.) 
Regarding  the  second  possible  area  of 
confusion.  Virginia's  provision  does  not 
require  area  sources  to  obtain  permits, 
even  if  EPA  has  explicidy  stated  in  the 
substantive  section  111  or  section  112 
rulemaking  that  they  must,  unless  and 
until  Virginia  incorporates  the 
underlying  standard  into  its  regulations. 
Thus,  if  Virginia  does  not  incorporate 
the  substantive  federal  rules  into  its 
regulations,  the  requirement  for  these 
sources  to  obtain  a  permit  is  not 
triggered  under  Virginia's  program.  The 
Commonwealth  has  incorporated  all 
relevant  sections  111  and  112  standards 
to  date,  including  any  that  extend  the 
permitting  requirement  to  area  sources. 
Thus,  the  potential  for  confusion  exists 
only  with  respect  to  section  111  or 
section  112  standards  EPA  promulgates 
in  the  future.  EPA  notes  that  Virginia 
has  procedures  for  prompt 
incorporation  of  new  federal  standards. 
Since  EPA  has  no  reason  to  believe  that 


the  Commonwealth  will  not  continue  to 
timely  incorporate  these  standards  as 
they  become  promulgated.  Virginia's 
regulations  do  not  in  the  Agency's  view 
present  an  impediment  to  full  approval 
regarding  this  issue.  EPA  will,  of  course, 
in  conducting  its  oversight  of  Virginia's 
implementation  of  the  program,  watch 
for  any  indication  that  delayed 
incorporation  of  substantive  standards 
results  in  area  sources  not  getting 
permitted  in  a  timely  manner. 

4.  Audit  Immunity  and  Privilege  Law 

Among  other  minimum  elements 
required  for  approval  of  a  State 
operating  permits  program,  the  CAA 
includes  the  requirement  that  the 
permitting  authority  has  adequate 
authority  to  assure  that  sources  comply 
with  all  applicable  CAA  requirements  as 
well  as  authority  to  enforce  permits 
through  recovery  of  certain  civil 
penalties  and  appropriate  criminal 
penalties.  Sections  502(b)(5)  (A)  and  (E) 
of  the  CAA.  In  addition.  Part  70 
explicidy  requires  States  to  have  certain 
enforcement  authorities,  including 
authority  to  seek  injunctive  relief  to 
enjoin  a  violation,  to  bring  suit  to 
restrain  violations  imp>osing  an 
imminent  and  substantial  endangerment 
to  public  health  or  welfare,  and  to 
recover  appropriate  criminal  and  civil 
penalties.  40  CFR  70.11.  Moreover, 
section  113(e)  of  the  CAA  set*  forth 
penalty  factors  for  EPA  or  a  court  to 
consider  for  assessing  penalties  for  civil 
and  criminal  violations  of  Tide  V 
permits.  EPA  is  concerned  about  the 
potential  impact  of  some  State  privilege 
and  immunity  laws  on  the  ability  of 
such  States  to  enforce  federal 
requirements,  including  those  under 
Tide  V  of  die  CAA. 

Virginia  has  adopted  legislation  that 
would  provide,  subject  to  certain 
conditions,  for  an  environmental 
assessment  (audit)  "privilege"  for 
voluntary  compliance  evaluations 
performed  by  a  regulated  entity.  The 
legislation  further  addresses  the  relative 
burden  of  proof  for  parties  either 
asserting  the  privilege  or  seeking 
disclosure  of  documents  for  which  the 
privilege  is  claimed.  Virginia's 
legislation  also  provides,  subject  to 
certain  conditions,  for  a  penalty  waiver 
for  violations  of  environmental  laws 
when  a  regulated  entity  discovers  such 
violations  pursuant  to  a  volimtary 
compliance  evaluation  and  voluntarily 
discloses  such  violations  to  the 
Commonwealth  and  takes  prompt  and 
appropriate  measures  to  remedy  the 
violations. 

Virginia's  Voluntary  Environmental 
Assessment  Privilege.  Code  §  10.1-1198. 
provides  a  privilege  that  protects  from 


disclosure  documents  '  and  information 
about  the  content  of  those  documents 
that  are  the  product  of  a  voluntary 
environmental  assessment.  The 
privilege  does  not  extend  to  documents 
or  information  that  are:  (1)  Generated  or 
developed  before  the  commencement  of 
a  voluntary  environmental  assessment; 
(2)  that  are  prepared  independendy  of 
the  assessment  process;  (3)  that 
demonstrate  a  clear,  imminent  and 
substantial  danger  to  the  public  health 
or  environment;  or  (4)  that  are  required 
by  law.  Particularly  since  documents 
required  by  Tide  V  of  the  Act  and  by 
part  70  are  dociunents  "required  by 
law."  EPA  interprets  the 
Commonwealth's  privilege  as  not 
extending  to  Title  V  required 
documents.  Virginia's  Office  of  the 
Attorney  General  has  submitted  a  legal 
opinion  which  supports  EPA's 
understanding  that  the 
Commonwealth's  Tide  V  program 
requirements  for  compliance 
moiutoring,  reporting  of  violations, 
record  keeping,  and  compliance 
certification,  together  render  the 
privilege  inapplicable  to  compliance 
evaluations,  at  a  Tide  V  source,  of  the 
Commonwealth's  Tide  V  requirements. 

Virginia's  immunity  law.  Va.  Code 
§  10.1-1199.  provides  that  "[tjo  the 
extent  consistent  with  requirements 
imposed  by  federal  law."  any  peraon 
making  a  voluntary  disclosure  of 
information  to  a  state  agency  regarding 
a  violation  of  an  environmental  statute, 
regulation,  permit,  or  administrative 
order  is  granted  immunity  from 
administrative  or  civil  penalty. 

The  Office  of  the  Attorney  General's 
legal  opinion  states  that  the  phrase  "to 
the  extent  consistent  with  requirements 
imposed  by  federal  law"  renders  this 
statute  inapplicable  to  Tide  V 
enforcement  No  person  can  claim  or  be 
accorded  immunity  from  any 
enforcement  action  that  involves  the 
Commonwealth's  Tide  V  program 
because  to  do  so  would  be  inconsistent 
with  the  requirements  of  Tide  V  of  the 
federal  Clean  Air  Act.  Thus,  the  statute 
by  its  terms  cannot  apply  to  sources 
operating  under  a  Tide  V  permit."  Thus. 
¥FA  is  not  listing  any  conditions  on 
Virginia's  Tide  V  program  approval  for 
this  issue  because  the  legislation  will 
not  preclude  the  Commonwealth  from 
enforcing  its  Tide  V  permit  program 
consistent  with  the  CAA's  requirements. 


'  Doctunent  is  defined  to  include  "field  notes, 
records  of  observations,  findings,  opinions, 
suggestions,  conclusions,  drafts,  memoranda, 
drawings,  photographs,  videotape,  computer- 
generated  or  electronically  recorded  information, 
maps,  cliarts,  graphs  and  surveys."  Va.  Code  §  10.1- 
1198.  A. 


12786 Federal  Register  /  Vol.  62.  No.  52  /  Tuesday.  March  18.  1997  /  Proposed  Rules 


m 


5.  Variance  Provision 

While  not  an  issue  for  purposes  of 
program  approval,  it  should  be  noted 
that  Virginia  has  the  authority  to  issue 
a  variance  horn  requirements  imposed 
by  Virginia  law.  The  variance  provision 
at  Va.  Code  §  10.1-1307.C.  empowers 
the  Air  Pollution  Control  Board,  after  a 
public  hearing,  to  grant  a  local  variance 
from  any  regulation  adopted  by  the 
board.  EPA  regards  this  provision  as 
wholly  external  to  the  program  _ 
submitted  for  approval  under  Part  70. 
and  consequently  is  proposing  to  take 
no  action  on  this  provision  of  Virginia 
law.  EPA  has  no  authority  to  approve 
provisions  of  State  law,  such  as  the 
variance  provision  referred  to,  which 
are  inconsistent  with  the  CAA.  EPA 
does  not  recognize  the  ability  of  a 
permitting  authority  to  grant  relief  from 
the  duty  to  comply  with  a  federally 
enforceable  permit,  except  where  such 
rehef  is  consistent  with  (he  applicable 
requirements  of  the  CAA  and  is  granted 
through  procedures  allowed  by  Part  70. 
EPA  reserves  the  right  to  enforce  the 
terms  of  the  permit  where  the 
permitting  authority  purports  to  grant 
relief  from  the  duty  to  comply  with  a 
permit  in  a  manner  inconsistent  with 
the  CAA  and  Part  70  procedures. 

6.  Permit  Fee  Changes 

EPA  notes  that  Virginia  Rule  8-6 
includes  a  provision,  at  9  VAC  5-80-40 
D.  and  E.,  which  allows  Virginia  to 
assess  a  fee  of  less  than  $25  per  ton 
(1989  dollars)  adjusted  for  inflation,  if 
Virginia  determines  that  it  would  collect 
more  money  than  required  to  fund  its 
Title  V  program  if  it  assessed  the  full 
$25  per  ton  fee  (1989  dollars),  adjusted 
for  inflation.  If  Virginia  chooses  in  the 
future  to  collect  a  fee  of  less  than  $25 
(1989  dollars),  adjusted  for  inflation,  its 
fee  assessment  would  no  longer  meet 
the  requirement  for  presumed  adequacy 
under  40  CFR  70.9.  Accordingly, 
Virginia  would  trigger  the  requirements 
under  40  CFR  70.9(b)(5)  that  it  provide 
EPA  with  a  detailed  accounting  that  its 
fee  schedule  meets  the  requirements  of 
40  CFR  70.9(b)(1). 

Before  the  Commonwealth  assesses  a 
fee  lower  than  the  presumptive 
minimum  of  $25  per  ton  (1989  dollars), 
adjusted  for  inflation,  it  must  obtain 
EPA  approval  of  such  a  fee.  EPA  would 
approve  such  a  fee  if  Virginia  submitted 
a  detailed  accounting  showing  that  the 
fee  would  result  in  the  collection  of 
sufficient  funds  to  run  a  fully  adequate 
Tide  V  program.  This  requirement  for 
EPA  approval  of  any  fee  lower  than  the 
presumptive  minimum  is  consistent 
with  the  requirements  of  40  CFR  70.9, 
and  is  implied  by  9  VAC  5-80-40  D., 


which  states  that  "Any  adjustments 
made  to  the  annual  permit  program  fee 
shall  be  made  within  the  constraints  of 
40  CFR  70.9." 

7.  Tide  I  ModiHcations 

The  EPA  proposed  to  define  "Tide  I 
modification"  in  the  August  31,  1995 
Operating  Permits  Program  and  Federal 
Operating  Permits  Program  proposed 
rule.  The  EPA  proposed  to  define  Tide 
I  modification  to  mean  amy  modification 
under  part  C  and  D  of  Tide  I  or  sections 
111(a)(4),  112(a)(5),  or  112(g)  of  die  Act 
and  regidations  promulgated  pursuant 
to  §61.07  of  part  61.  If  the  definition  of 
"Tide  I  modification"  is  finalized  as 
proposed  in  the  August  31,  1995, 
proposed  rule,  the  State's  definition 
would  be  consistent  with  part  70.  If  the 
definition  of  "Title  I  modification"  is 
changed  from  that  proposed  in  the 
August  31, 1995,  proposed  rule  to 
include  minor  new  source  review 
changes,  the  Commonwealth  will  need 
to  revise  its  permit  regulation  to  be 
consistent  with  part  70. 

IV.  Proposed  Aaction 

EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  Virginia,  and  is 
soliciting  public  comment  on  whether 
or  not  such  approval  is  appropriate.  The 
portions  of  the  submittal  for  which  EPA 
is  proposing  interim  approval  consist  of 
the  operating  permit  and  operating 
permit  fee  regulations  submitted  on 
September  10,  1996,  the  acid  rain 
operating  permit  regulations  submitted 
on  September  12,  1996,  and  other  non- 
regulatory  documentation.  If  EPA  does 
grant  such  approval,  Virginia  will  be 
required  to  correct  all  of  the  remaining 
deficiencies  in  its  program  which  are 
discussed  earlier  in  this  notice  before 
EPA  could  grant  full  approval  to 
Virginia's  program.  The  interim 
approval,  which  would  not  be 
renewable,  woidd  extend  for  a  period  of 
two  years.  During  the  interim  approval 
period  Virginia  would  be  protected  from 
sanctions  for  feilure  to  have  a  program, 
and  EPA  would  not  be  obligated  to 
promulgate  a  Federal  permits  program 
in  the  Commonwealth.  Permits  issued 
under  a  program  with  interim  approval 
have  full  standing  with  respect  to  Part 
70,  and  the  one  year  time  period  for 
submittal  of  permit  applications  by 
subject  sources  begins  upon  interim 
approval,  as  does  the  three  year  time 
period  for  processing  the  initial  permit 
applications. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 


they  apply  to  Part  70  sources.  Section 
112(1)(5)  requires  that  die  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  Part  70.  Therefore,  EPA  is  also 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  63.91  of 
the  State's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  Federal  standards 
as  promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  Part  70  program. 

V.  Sanctions  Stayed 

Pursuant  to  section  502(d)(2)(A)  of  the 
CAA,  EPA  may,  at  its  discretion,  apply 
any  of  the  sanctions  in  section  1 79(b)  at 
any  time  following  the  effective  date  of 
a  final  disapproval.  The  available 
sanctions  include  a  prohibition  on  the 
approval  by  the  Secretary  of 
Transportation  of  certain  highway 
projects  or  the  awarding  of  certain 
federal  highway  funding,  and  a 
requirement  that  new  or  modified 
stationary  sources  or  emissions  units  for 
which  a  permit  is  required  under  Part  D 
of  Tide  I  of  the  CAA  achieve  an 
emissions  reductions-to-increases  ratio 
of  at  least  2-to-l.  In  addition,  EPA  is 
required  by  section  502(d)(2)(B)  of  the 
CAA  to  apply  one  of  the  sanctions  in 
section  179(b),  as  selected  by  the 
Administrator,  on  the  date  18  months 
after  the  effective  date  of  a  final 
disapproval,  unless  prior  to  that  date  the 
State  had  submitted  a  revised  operating 
permits  program  and  EPA  had 
determined  that  it  corrected  the 
deficiencies  that  prompted  the  final 
disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  State,  both  sanctions 
are  to  apply  after  the  expiration  of  the 
18-month  period  until  the 
Administrator  determines  that  the  State 
has  come  into  compliance.  In  all  cases, 
if,  six  months  after  EPA  applies  the  first 
sanction,  the  State  has  not  submitted  a 
revised  program  that  EPA  has 
determined  corrects  the  disapproved 
program's  deficiencies,  a  second 
sanction  is  required.  Finally,  if  EPA  has 
not  granted  full  approval  to  the  State's 
program  by  November  15,  1995,  and  the 
State's  program  at  that  point  does  not 
have  interim  approval  status,  EPA  must 
promulgate,  administer  and  enforce  a 
Federal  permits  program  for  the  State  on 
that  date. 

EPA  first  disapproved  Virginia's 
operating  permits  program  in  a  Federal 
Register  notice  published  on  December 
5,  1994,  which  became  effective  on 
lanuary  5,  1995.  As  a  result.  EPA's 
authority  to  apply  discretionary 
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sanctions  to  Virginia  arose  on  January  5, 
1995,  and  the  18-month  period  before 
which  EPA  is  required  to  apply 
sanctions  also  began  on  that  date.  EPA 
was  required  to  apply  the  first  sanction 
on  July  5,  1996  and  the  second  sanction 
on  January  5, 1997,  unless  by  those 
dates  EPA  had  determined  that  Virginia 
had  corrected  each  of  the  deficiencies 
that  prompted  EPA's  original 
disapproval.  EPA  interprets  the  CAA  to 
require  the  Administrator  to  select  by 
rulemaking  which  sanction  to  apply 
first,  before  mandatory  sanctions  may 
actually  be  imposed.  These  sanctions 
have  not  been  applied  in  Virginia 
because  EPA  has  not  yet  published  such 
a  rule  covering  deficiencies  under  Title 
V. 

EPA's  sanctions  policy  for  applying 
sanctions  for  State  Tide  V  Operating 
Permits  Program  largely  follows  die 
approach  under  Title  1  of  the  Act  (see  40 
CFR  52.31,  59  FR  39832  (August  4, 
1994).  Update  to  Sanctions  Policy  for 
State  Tide  V  Operating  Permits 
Programs,  John  S.  Seitz,  Di^ctor  Office 
of  Air  Quality  Planning  and  Standards, 
(March  28, 1995). 

Based  on  this  proposed  approval  of 
the  Virginia  Tide  V  operating  permits 
program,  EPA  is  making  an  interim  final 
determination  by  this  action  that  the 
Commonwealth  has  corrected  the 
deficiencies  prompting  the  original 
disapproval  of  the  Virginia  Tide  V 
operating  permits  program.  EPA  has 
determined  that  it  is  more  likely  than 
not  that  the  Commonwealth  has 
corrected  the  deficiencies  that  prompted 
the  original  disapproval  of  the  Virginia 
operating  permits  program.  This  interim 
final  determination  will  stay  the 
implementation  of  sanctions  unless  and 
until  either  this  proposed  approval  is 
finalized  or  is  withdrawn. 

Although  this  action  regarding 
sanctions  is  effective  upon  publication, 
EPA  will  take  comment  on  this  interim 
final  determination  as  well  as  on  EPA's 
proposed  interim  approval  of  the 
Commonwealth's  submittal.  EPA  will 
publish  a  final  notice  taking  into 
consideration  any  comments  received 
on  EPA's  proposed  action  and  this 


interim  final  action.  EPA  has 
determined  that  it  is  appropriate  to  give 
immediate  effect  to  this  interim  final 
determination  that  Virginia  has 
corrected  its  prior  disapproval 
deficiencies  because  it  would  not  be  in 
the  public  interest  to  leave  Virginia 
vulnerable  to  sanctions  pending 
finalization  of  the  proposed  approval. 
See,  e.g.,  59  FR  39832,  39838  and 
39849-50  (August  4,  1994). 

Today  EPA  is  also  providing  the 
public  with  an  opportunity  to  comment 
on  this  interim  final  determination.  If, 
based  on  any  comments  on  this  action 
and  any  comments  on  EPA's  proposed 
interim  approval  of  Virginia's  Title  V 
submittal,  EPA  determines  that  the 
Virginia's  Title  V  submittal  is  not 
approvable  and  this  final  action  was 
inappropriate,  EPA  will  take  further 
action  to  disapprove  the  Tide  V 
siibmittal.  If  EPA's  proposed  approval  of 
the  Virginia  Tide  V  submittal  is 
reversed,  then  Virginia  would  remain 
vulnerable  to  sanctions  under  section 
502(d)(2)(A)  of  die  CAA. 

VI.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
this  proposed  interim  approval.  Copies 
of  the  State's  submittal  and  other 
information  relied  upon  for  the 
proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  interim  approval.  The 
principal  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process;  and  (2)  to  serve  as  the 
record  in  case  of  judicial  review.  The 
EPA  will  consider  any  comments 
received  by  April  17, 1997. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 


C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  CAA  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  significandy  impact  a  substantial 
number  of  small  entities. 

D.  Federal  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  Maroh  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  action 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  consider  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section -203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significandy 
or  uniquely  impacted  by  the  rule.  This 
Federal  action  proposes  to  approve 
Virginia's  pre-existing  Tide  V  program, 
and  imposes  no  new  Federal 
requirements.  Accordingly  this  action 
would  not  impose  a  federal  mandate 
which  would  result  in  additional  costs 
for  State,  local,  or  tribal  governments,  or 
for  the  private  sector. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  March  7.  1997. 
W.  Michael  McCabe, 
Regional  Administrator. 
Region  ID. 

|FR  Doc.  97-6826  Filed  3-17-97;  8:45  am] 
BtujNGcooE  esea-60-p 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunients  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  rueetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  tins 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  FV97-82S-1  Nq 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  ^d  revision  to  a  currently 
approved  information  collection  for 
Grapes  Grown  in  a  Designated  Area  of 
Southeastern  California.  Marketing 
Order  No.  925. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  19,  1997  to  be  assured 
of  consideration. 

ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Charles  L.  Rush,  Marketing 
Order  Administration  Branch,  F  &  V, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S.  Washington.  D.C.,  20090-6456, 
or  FAX  (202)  720-5698:  or  Rose  M. 
Aguayo,  California  Marketing  Field 
Office.  Marketing  Order  Administration 
Branch,  F&V.  AMS.  USDA.  2202 
Monterey  Street,  suite  102B,  Fresno. 
Cahfomia  93721:  telephone:  (209)  487- 
5901.  Fax  #  (209)  487-5906. 

SUPPLEMENTARY  INFORMATION: 

Title:  Grapes  Grown  in  a  Designated 
Area  of  Southeastern  CaUfomia. 
Marketing  Order  925. 

OMB  Number:  0581-0109. 

Expiration  Date  of  Approval:  August 
31.  1997. 

Type  of  Request:  Extension  and 
revision  of  currently  approved 
in;ormation  collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 


fresh  fruits,  vegetables  and  specialty 
crops,  in  a  specihed  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 
individually.  Order  regulations  help 
ensure  adequate  supplies  of  high  quaUty 
product  and  adequate  returns  to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA).  as  amended  (7  U.S.C.  601- 
674),  industries  enter  into  marketing 
order  programs.  The  Secretary  of 
Agriculture  is  authorized  to  oversee  the 
order's  operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  from  each  commodity 
industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMAA,  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
administer  the  table  grape  marketing 
order  program,  which  has  been 
operating  since  1984. 

The  table  grape  marketing  order 
authorizes  the  issuance  of  quality 
regulations  and  inspection 
requirements.  Regulatory  provisions 
apply  to  table  grapes  shipped  within 
and  outside  of  the  production  area, 
except  those  specifically  exempt.  The 
order  also  has  authority  for  production 
and  marketing  research  and 
development  projects. 

The  order,  and  rules  and  regulations 
issued  thereunder,  authorize  the 
California  Desert  Grape  Administrative 
Committee  (Committee),  the  agency 
responsible  for  local  administration  of 
the  order,  to  require  handlers  and 
growers  to  submit  certain  information. 
Much  of  this  information  is  compiled  in 
aggregate  and  provided  to  the  industry 
to  assist  in  marketing  decisions. 

The  Committee  has  developed  forms 
as  a  means  for  persons  to  file  required 
information  with  the  Committee  relating 
to  table  grape  suppUes,  shipments, 
dispositions,  and  other  information 
needed  to  effectively  carry  out  the 
purpose  of  the  Act  and  order.  Table 
grapes  may  be  shipped  beginning  in 
April  and  ending  in  August,  and  these 
forms  are  utilized  accordingly.  A  USDA 
form  is  used  to  allow  growers  to  vote  on 
amendments  to  or  continuance  of  the 
marketing  order.  In  addition,  table  grape 
growers  and  handlers  who  are 
nominated  by  their  peers  to  serve  as 
representatives  on  the  Committee  must 


file  nomination  forms  with  the 
Secretary. 

The  forms  covered  under  this 
information  collection  require  the 
minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  order,  and  their  use  is  necessary  to 
fulfill  the  intent  of  the  Act  as  expressed 
in  the  order. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS.  Fruit  and 
Vegetable  Division  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  Committee. 
Authorized  Committee  employees  and 
the  industry  are  the  primary  users  of  the 
information  and  AMS  is  the  secondary 
user. 

Estimate  of  Burden:  Public  reporting 
burden  for  thii  collection  of  information 
is  estimated  to  average  0.078  hours  per 
response. 

Respondents:  Table  grape  growers  and 
handlers  in  the  designated  production 
area  in  California. 

Estimated  Number  of  Respondents: 
274. 

Estimated  Number  of  Responses  per 
Respondent:  1.850. 

Estimated  Total  Annual  Burden  on 
Respondents:  39.58  hours. 

Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functioning  of  the  table  grape 
marketing  order  program,  including 
whether  the  information  will  have 
practical  utility:  (2)  the  accuracy  of  the 
collection  burden  estimate  and  the 
validity  of  methodology  and 
assumptions  used  in  estimating  the 
burden  of  respondents;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(4)  ways  to  minimize  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  should  reference  OMB  No. 
0581-0109  and  Grapes  Grown  in  a 
Designated  Area  of  Southeastern 
CaUfomia  Marketing  Order  No.  925,  and 
be  mailed  to  USDA  in  care  of  Charles  L. 
Rush  at  the  above  address.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register.  All  comments 
received  will  be  available  for  public 
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inspection  during  regular  business 
hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  March  12, 1997. 
Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
(PR  Doc.  97-6784  Filed  3-17-97;  8:45  am] 

BiLUNG  CODE  )410-02-P 

[Docket  No.  FV97-927-1  Nq 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
information  Collection 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  collection;  comments 

requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for 
Winter  Pears  Grown  in  Oregon, 
Washington,  and  California,  Marketing 
Order  No.  927. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  19,  1997  to  be  assured 
of  consideration. 

ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Teresa  L.  Hutchinson, 
Marketing  Specialist,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
SW  Third  Avenue.  Room  369,  Portland. 
OR  97204,  Telephone:  (503)  326-2055, 
Fax:  (503) 326-7440. 

SUPPLEMENTARY  INFORMATION: 

Title:  Winter  Pears  Grown  in  Oregon, 
Washington,  and  California.  Marketing 
Order  927. 

OMB  Number:  0581-0089. 

Expiration  Date  of  Approval: 
September  30, 1997. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
iresh  fruits,  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 
individually.  Order  regulations  help 
ensure  adequate  supplies  of  high  quality 
product  and  adequate  returns  to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA).  as  amended  (7  U.S.C.  601- 
674),  marketing  order  programs  are 


estabUshed  if  favored  in  referendum 
among  producers.  The  handling  of  the 
commodity  is  regulated.  The  Secretary 
of  Agriculture  is  authorized  to  oversee 
the  order's  operations  and  issue 
regulations  recommended  by  a 
committee  of  representatives  from  each 
commodity  industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMAA,  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
administer  the  winter  pear  marketing 
order  program,  which  has  been 
operating  since  1939. 

The  winter  pear  marketing  order 
authorizes  the  issuance  of  grade,  size, 
quality,  inspection,  and  reporting 
requirements  for  any  variety  of  wrinter 
pear.  Currently  grade,  size,  quaUty,  and 
inspection  requirements  are  not  being 
used.  The  marketing  order  also  provides 
authority  to  fund  projects  involving 
production  research,  marketing  research 
and  development,  and  marketing 
promotion,  including  paid  advertising. 
The  order,  and  rules  and  regulations 
issued  thereunder,  authorize  the  Winter 
Pear  Control  Committee  (committee), 
which  is  responsible  for  locally 
administering  the  program,  to  require 
handlers  and  growers  to  submit  certain 
information.  Much  of  the  information  is 
compiled  in  aggregate  and  provided  to 
the  industry  to  assist  in  marketing 
decisions. 

The  Committee  has  developed  forms 
as  a  convenience  to  persons  who  are 
required  to  file  information  with  the 
Committee  relating  to  winter  pear 
production  and  supplies,  shipments, 
inventories,  and  other  information 
needed  to  effectively  carry  out  the 
purposes  of  the  AMAA  and  the  order.  A 
USDA  form  is  used  to  allow  growers  to 
vote  on  amendments  or  continuance  of 
the  marketing  order.  In  addition,  winter 
pear  growers  and  handlers  who  are 
nominated  by  their  peers  to  serve  as 
representatives  on  the  committee  must 
file  nomination  forms  with  the 
Secretary. 

These  forms  require  the  minimum 
information  necessary  to  effectively 
carry  out  the  requirements  of  the  order, 
and  their  use  is  necessary  to  fulfill  the 
intent  of  the  AMAA  as  expressed  in  the 
order. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS,  Fruit  and 
Vegetable  Division  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  committee.  Authorized 
committee  employees  and  the  industry 
are  the  primary  users  of  the  information 
and  AMS  is  the  secondary  user. 


Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.7546  hours  per 
response. 

Respondents:  Winter  pear  producers 
and  for-profit  businesses  handling  fresh 
winter  pears  produced  in  Oregon, 
Washington,  and  California. 

Estimated  Number  of  Respondents: 
1.890. 

Estimated  Number  of  Responses  per 
Respondent:  2.4714 

Estimated  Total  Annual  Burden  on 
Respondents:  3,570  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  should  reference  OMB  No. 
0581-0089  and  the  Winter  Pear 
Marketing  Order  No.  927,  and  be  sent  to 
USDA  in  care  of  Teresa  Hutchinson  at 
the  address  above.  All  comments 
received  will  be  available  for  pubUc 
inspection  during  regular  business 
hours  at  the  same  address. 

All  responses  to  this  notice  urill  be 
smnmarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  pubUc  record. 

Dated:  March  12.  1997. 
Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
(PR  Doc.  97-6785  Filed  3-17-97;  8:45  ami 
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Agricultural  Research  Service 

Notice  of  Intent  to  Seek  Approval  to 
Collect  Information 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
part  1320  (60  FR  44978,  August  29. 
1995).  this  notice  announces  the 
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Agricultural  Research  Service's  (ARS) 
intention  to  request  approval  for  a  new 
information  collection  from  applicants 
for  Federal  financial  assistance,  in  order 
to  ensure  compliance  with  civil  rights 
laws  and  regulations. 
DATES:  Comments  on  this  notice  must  be 
received  by  May  22. 1997  to  be  assured 
of  consideration. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Gene  P.  Spory,  Associate 
Deputy  Administrator,  Financial 
Management,  Agricultural  Research 
Service.  U.S.  Department  of  Agriculture, 
6303  Ivy  Lane,  Room  820,  Greenbelt. 
Md.  20770-1433.  (301)  344-8106. 

SUPPI.EMENTARY  INFORMATION: 

TitJe:  Application  for  ARS  funding  for 
grants  and  assistance-type  cooperative 
agreements. 

Type  of  Request:  Approval  to  collect 
information  regarding  applicants  for 
Federally  funded  programs. 

Abstract:  ARS's  Federally  assisted 
programs  consist  of  the  following  types 
of  extramural  awards  executed  under 
the  requirements  of  PubUc  Law  95-224, 
Federal  Grant  and  Cooperative 
Agreement  Act  of  1977: 

1.  Grants  and  Assistance-Type 
Cooperative  Agreements  awarded  in 
support  of  basic  or  applied  research. 

2.  Grants  awarded  in  support  of 
research  conferences  and  symposiums, 
and  other  non-research  activity. 

The  U.S.  Department  of  Justice.  Civil 
Rights  Division,  has  determined  that 
ARS  has  the  responsibihty  to  collect 
such  data  from  entities  that  have 
applied  or  received  Federal  assistance 
in  the  form  of  grants  or  assistance-type 
cooperative  agreements  in  order  to 
ensure  compliance  with  Title  VI  of  the 
Qvil  Rights  Act  of  1964.  Title  DC  of  the 
Education  Amendments  of  1972.  and 
the  Rehabihtation  Act  of  1973.  Together, 
these  acts  prohibit  discrimination  on  the 
basis  of  race,  color,  national  origin,  sex, 
or  disabiUty  in  any  program  receiving 
Federal  financial  assistance. 

ARS's  data  collection  duties  are 
pursuant  to  28  CFR  part  42  §§  42.401- 
42.415),  which  the  Department  of 
Justice  references  as  the  legal  basis 
regarding  Title  VI  for  all  Federal 
agencies  extending  Federal  assistance. 
The  purpose  of  part  42  is  "to  insure  that 
Federal  agencies  which  extend  financial 
assistance  properly  enforce  Title  VI  of 
the  Civil  Rights  Act  of  1964."  Fart  42 
further  states  that  Federal  agencies 
which  extend  financial  assistance  have 
the  responsibihty  to  enforce  Title  VI,  in 
accordance  with  the  authority  under 
Executive  Order  12250.  In  addition,  the 
Etepartment  of  Agriculture's  Title  VI 
regulations  at  7  CFR  15.5(a)  require  the 


ARS,  as  the  administering  agency  to 
conduct  comphance  reviews  of  the 
practices  of  recipients  of  ARS  grants  and 
assistance-type  cooperative  agreements 
to  determine  compliance  with 
requirements  of  Title  VI. 

Furthermore,  the  Department  of 
Agriculture  is  responsible  for  ensuring 
compliance  with  Title  IX  pursuant  to 
Executive  Order  12250.  45  CFR  86.1  et 
seq..  and  7  CFR  15a. 1  et  seq.,  and  • 
comphance  with  the  Rehabilitation  Act 
pursuant  to  Executive  Order  12250,  28 
CFR  41.1  et  seq.,  and  7  CFR  15b.l  et  seq. 

Data  requested  to  assure  compliance 
with  these  Civil  Rights  Acts  and 
regulations  include  (1)  race,  ethnic,  sex. 
and  disabihty  information  on  employees 
conducting  the  research,  and 
membership  of  planning  and  advisory 
bodies,  and  (2)  other  information 
necessary  to  effectively  enforce  Title  VI. 
Title  IX.  and  the  Rehabihtation  Act. 

Information  to  be  obtained  from  the 
pubhc  Includes:  Project  Proposal; 
Application  for  Fiuiding;  Budget 
Information;  Other  Federal  Financial 
Assistance  Support;  Research  Assurance 
Statement;  Civil  Rights  Assurance 
Certification;  Certification  Regarding 
Debarment  and  Suspension; 
Certification  Regarding  Drug-Free 
Workplace;  Certification  Requirements 
Related  to  Lobbying. 

Estimate  of  Burden:  Pubhc  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  four  hours  per 
set.  including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  Universities,  animal 
and  plant  research  scientists  and 
individuals  who  perform  research 
relevant  to  the  mission  of  ARS. 

Estimated  Number  of  respondents: 
200. 

Estimated  Total  Annual  Burden  on 
Respondents:  800  hours. 

Copies  of  the  information  to  be 
collected  can  be  obtained  from  Gene  P. 
Spory.  Associate  Deputy  Administrator. 
Financial  Management,  at  (301)  344- 
8106. 

Comments:  Comments  are  invited  on 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assimiptions  used; 

(c)  ways  to  enhance  the  quahty,  utihty, 
and  clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  on  those  who  are  to  respond. 


such  as  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques.  Cotnments  may  be  sent  to 
Gene  P.  Spory,  Associate  Deputy 
Administrator,  Financial  Management. 
ARS.  U.S.  Department  of  Agriculture. 
6303  Ivy  Lane,  Room  820,  Greenbelt. 
MD  20770-1433.  All  responses  to  this 
notice  will  be  sununarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
pubhc  record. 

Signed  at  Washington.  D.C. 

Gene  P.  Spory. 

Associate  Deputy  Administntor,  Financial 
Management. 

|FR  Doc.  97-6731  Filed  3-17-97;  8:45  am) 
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Commodity  Credit  Corporation 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Corporation  (CCC)  to 
request  an  extension  for,  and  revision 
of.  an  information  collection  currenUy 
in  effect  with  respect  to  the  Standards 
for  Approval  of  Warehouses  for  grain, 
rice,  dry  edible  beans,  and  seed. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  May  19, 1997  to 
be  assured  consideration. 
AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Steve  Qosson,  Chief.  USDA. 
Farm  Service  Agency,  Warehouse  emd 
Inventory  Division,  Storage  Contract 
Branch,  STOP  0553,  PC  Box  2415, 
Washington,  D.C.  20250-2415.  (202) 
720-7434. 

SUPPLEMENTARY  INFORMATION: 

Title:  Standards  for  Approval  of 
Warehouses,  Reporting  and 
Recordkeeping  Requirements. 

OMB  Number:  0560-0009. 

Expiration  Date:  June  30,  1997.    - 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  information  collected 
under  Office  of  Management  and  Budget 
(OMB)  Number  0560-0009,  as  identified 
above,  allows  CCC  to  effectively 
administer  storage  agreements.  These 
agreements  are  authorized  by  the  CCC 
Charter  Act.  15  U.S.C.  714  note.  The 
forms  allow  CCC  to  contract  for 


r  I 


warehouse  storage  and  related  services 
and  to  monitor  and  enforce  all 
provisions  of  7  CFR  part  1421.  These 
forms  are  furnished  to  interested 
warehouse  operators  or  used  by 
warehouse  examiners  employed  by  CCC 
to  secure  and  record  information  about 
the  warehouse  operator  and  the 
warehouse.  The  general  purpose  of  the 
forms  is  to  provide  those  charged  with 
executing  contracts  for  CCC  a  basis  to 
determtae  whether  the  warehouse  and 
the  warehouse  operator  meet  apphcable 
standards  for  a  contract  and  to 
determine  compliance  once  the  contract 
is  approved. 

Estimat9of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  average  .67  hours  per 
response. 

Respondents:  Warehouse  Operators. 

Estimated  Number  of  Respondents: 
3,130. 

Estimated  Number  of  Responses  per 
Respondent:  1.7. 

Estimated  Total  Annual  Burden  on 
Respondents:  379.240  hours. 

Proposed  topics  for  comment  include: 

(a)  whether  the  continued  collection  of 
information  is  necessary  for  the  prop)er 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  CCC's  estimate  of 
burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
enhancing  the  quahty,  utility,  and 
clarity  of  the  information  collected;  or 
(d)  minimizing  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  sent  to  the  Desk 
Officer  for  AgricultiUB.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  D.C.  20503  and  to  Steve 
Closson.  Chief.  USDA.  Farm  Service 
Agency.  Warehouse  and  Inventory 
Division.  Storage  Contract  Branch. 
STOP  0553.  P.O.  Box  2415.  Washington, 
D.C.  20250-2415,  (202)  720-7434. 

Signed  at  Wasiiington,  E)C,  on  March  7, 
1997. 

Bruce  R.  Weber. 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

(PR  Doc.  97-6733  Filed  3-17-97;  8:45  am] 
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Farm  Service  Agency 

List  of  Warehouses  and  Availability  of 
List  of  Canceliations  and/or 
Terminations 

AGENCY:  Farm  Service  Agency,  USDA 
ACTION:  Notice  of  publication 

SUMMARY:  Notice  is  hereby  given  that 
the  Farm  Service  Agency  has  published 
a  list  of  warehouses  licensed  under  the 
United  States  Warehouse  Act  (7  U.S.C. 
241  et  seq.)  as  of  December  31, 1996,  as 
required  by  section  26  of  that  Act  (7 
U.S.C.  266).  A  list  of  cancellations  or 
terminations  that  occurred  during 
calendar  year  1996  is  also  available. 
Interested  parties  may  obtain  a  copy  of 
either  fist  bom  the  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Judy  Fry,  Farm  Service  Agency, 
Warehouse  and  Inventory  Division,  U.S. 
Department  of  Agriculture.  STOP:  0553. 
P.O.  Box  2415.  5962-South  AgricuUure 
Building.  Washington.  D.C.  20250-2415, 
telephone:  202-720-3822. 

Signed  at  Washington,  D.C.  on  March  10, 
1997. 

Bruce  R.  Weber. 

Administrator,  Farm  Service  Agency. 

|FR  Doc.  97-6734  Filed  3-17-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
pocket  12-97] 

Foreign-Trade  Zone  18,  San  Jose,  CA, 
Request  for  Manufacturing  Authority, 
Solectron  Corporation  Plant 
(Electronic/Computer/ 
Telecommunication  Equipment),  San 
Jose,  California 

An  apphcation  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  San  Jose  Distribution 
Services,  operator  of  FTZ  18,  pursuant 
to  §400.32(b)(l)(ii)  of  the  Board's 
regulations  (15  CFR  part  400), 
requesting  authority  on  behalf  of 
Solectron  Corporation,  to  "kit"/ 
assemble  computer/telecommunication 
subassembhes  and  products  within  FTZ 
18.  It  was  formally  filed  on  March  7, 
1997. 

Solectron  Corporation  is  a  contract 
assembler /manufacturer  of  computer/ 
telecommunication  subassembhes  and 
products,  specializing  in  the  production 
of  complex  printed  circuit  boards. 
Solectron  plans  to  use  a  site  (up  to 
20,000  sq.  ft.)  within  FTZ  18  to  conduct 
a  range  of  activities  under  zone 
procedures  as  an  adjunct  to  operations 


at  its  Milpitas.  Cahfomia,  plant.  The 
requested  scope  of  authority  for 
manufacturing  under  zone  procedures 
parallels  the  range  of  activity  conducted 
at  the  Milpitas  plant. 

Solectron  is  proposing  to  "kit"/ 
assemble  a  variety  of  computer/ 
telecommunication  equipment  and 
subassemblies  within  FTZ  18.  including 
printed  circuit  board  assembhes. 
computers  and  components, 
telecommunication  equipment  and 
components,  fax  machines  and  modems. 

Foreign  components,  which  will 
account  for  an  estimated  40  to  50 
percent  of  material  value,  may  include 
printed  circuit  boards,  conductors, 
resistors,  transmitters,  diodes, 
transistors,  capacitors,  fuses,  circuit 
breakers,  switches,  surge  suppressors, 
motor  starters,  modems,  facsimile 
machines  and  parts,  routers  and 
bridgers,  computer  and 
telecommunications  equipment  parts.  It 
is  estimated  that  some  40  percent  of  the 
FTZ  production  would  be  exported. 

Zone  procedures  would  exempt 
Solectron  from  Customs  duty  payments 
on  foreign  components  used  in 
production  for  export.  On  domestic 
sales,  the  company  would  be  able  to 
choose  the  duty  rate  (duty-ft^e  to  8.5%. 
with  most  less  than  2.7%)  that  apphes 
to  the  finished  product.  "The  duty  rates 
on  foreign  components  range  from  duty- 
free to  9.8%  percent.  The  application 
indicates  that  zone  procedures  will 
improve  the  plant's  international 
competitiveness  and  will  help  increase 
exports. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  May  19.  1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  May  2.  1997. 

A  copy  of  the  request  will  be  available 
for  pubhc  inspection  at  the  following 
locations: 

U.S.  Department  of  Commerce.  Export 
Assistance  Center,  5201  Great 
American  Pkwy.,  #456,  Santa  Clara. 
Cahfomia  95054 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  Room 
3716.  U.S.  Department  of  Commerce. 
14th  and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20230 

Dated:  March  10.  1997. 
John  ].  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  97-6681  Filed  3-17-97;  8:45  am) 
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[Docket  14-«7] 

Foreign-Trade  Zone  No.  143 — 
Sacramento,  CA  Area,  Application  for 
Subzone  Status,  Hewlett- Pacltard 
Company  (Computers  and  Related 
Electronic  Products),  Sacramento,  CA 
Area 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Sacramento- Yolo  Port 
EHstrict,  grantee  of  FTZ  143,  requesting 
special-purpose  subzone  status  for  the 
manufacturing  and  distribution  facilities 
(computers,  printers,  measurement 
devices,  medical  products  and  related 
products)  of  the  Hewlett-Packard 
Company  (Hewlett-Packard),  located  in- 
the  Sacramento,  California  area.  The 
application  was  submitted  pursuant  to 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  March  10, 
1997. 

The  Hewlett-Packard  facihties  are 
located  at  three  sites  totaling  569.2  acres 
(5.9  mil.  sq.  ft.  at  completion)  in  the 
Sacramento,  California  area: 
Site  1  (500.2  acres.  1,233.800  sq.  ft.  plus 
2.900.000  sq.  ft.  proposed) — main 
manufacturing  plant,  8000  Foothills 
Boulevard,  Roseville,  California; 
Site  2  (26.7  acres.  515,600  sq.  ft.)— 
warehouse/processing  facility.  2975- 
3055-3071  Venture  Drive.  Lincohi. 
CaUfomia: 
Site  3  (42.3  acres,  800.000  sq.  ft.  plus 
400,000  sq.  ft.  proposed) — warehouse/ 
processing  facility.  2222  East  Beamer 
Street/  221  Hanson  Way.  Woodland, 
Cahfomia. 

The  facilities  (4,000  employees)  are 
used  for  storage,  manufacture,  and 
distribution  for  import  and  export  of 
computers  and  related  devices,  printers, 
electronic  test  and  measurement 
devices,  electronic  medical  products, 
and  related  electronic  products  and 
components.  A  number  of  components 
are  purchased  from  abroad  (an 
estimated  40%  of  value  on 
manufactiued  products),  including: 
printed  circuit  boards,  silicon  wafers, 
rectifiers,  integrated  circuits,  memory 
modules.  CD-ROM  drives,  disk  drives, 
scanners,  hard  drives,  keyboards, 
monitors/displays  (CRT  and  LCD  type). 
LEDs.  speakers,  microphones,  belts, 
valves,  bearings,  plastic  materials, 
industrial  chemicals,  sensors,  filters, 
resistors,  transducers,  fuses,  plugs, 
relays,  ink  cartridges,  toner  cartridges, 
switches,  fasteners,  cards,  transformers, 
DC/electric  motors,  magnets,  modems, 
batteries,  cabinets,  power  supplies, 
cables,  copper  wire,  power  cords, 
optical  fiber,  casters,  cases,  labels,  and 


packaging  materials  (1997  duty  range: 
free— 14.2%). 

Zone  procedures  would  exempt 
Hewlett-Packard  from  Customs  duty 
payments  on  foreign  components  used 
in  export  production.  On  its  domestic 
sales,  Hewlett-Packard  would  be  able  to 
choose  the  lower  duty  rate  that  appUes 
to  the  finished  products  (free — 13.2%) 
for  the  foreign  components  noted  alx)ve. 
The  application  indicates  that  the 
savings  from  zone  procedures  would 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  19.  1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  June  2.  1997. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce.  Room 
3716,  14th  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20230 
Office  of  the  Port  Director,  Sacramento- 
Yolo  Port  District,  1251  Beacon  Blvd., 
Suite  200.  West  Sacramento,  CA 
95691 

Dated:  March  10.  1997. 
lohn  I.  Da  Ponte.  Jr.. 

Executive  Secretary. 

|FR  Doc.  97-6682  Filed  3-17-97:  8:45  ami 
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[Docket  11-07] 

Foreign-Trade  Zone  26— Atlanta,  GA, 
Area,  Expansion  of  Manufacturing 
Authority-Subzone  26D,  Yamaha 
Motor  Manufacturing  Corporation  of 
America  Plant  (All-Terrain  Vehicles), 
Newnan,  GA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Georgia  Foreign-Trade 
Zone.  Inc..  grantee  of  FTZ  26.  requesting 
on  behalf  of  the  Yamaha  Motor 
Manufacturing  Corporation  of  America 
CVMMC).  operator  of  FTZ  Subzone  26D. 
YMMC  plant.  Newnan.  Georgia,  an 
expansion  of  the  scope  of  authority  to 
include  the  manufacture  of  all-terrain 


vehicles  under  FTZ  procedures  within 
Subzone  26D.  It  was  formally  filed  on 
March  6. 1997. 

Subzone  26D  was  approved  by  the 
Board  in  1989  with  activity  granted  for 
the  manufacture  of  personal  water  craft 
and  golf  cars  (Board  Order  433.  54  FR 
24370.  6-7-69).  The  manufacturing 
authority  for  golf  cars  is  subject  to  a 
restriction  that  requires  privileged 
foreign  status  (19  CFR  146.41)  to  be 
elected  on  all  foreign  component^. 

YMMC  is  now  requesting  authority  to 
expand  the  scope  of  FTZ  authority  to 
include  the  manufacture  of  four  wheel, 
all-terrain  vehicles  (ATVs)  under  FTZ 
procedures  for  the  U.S.  market  and 
export.  The  plant's  manufacturing  space 
will  be  increased  from  400,000  to 
540,000  square  feet  within  the  238-acre 
plant  site.  The  new  all-terrain  vehicle 
activity  will  involve  welding,  plastic 
molding,  painting,  and  assembly  using 
domestic  and  foreign  components. 
Foreign-sourced  components  and 
subassemblies  will  comprise 
approximately  49  percent  of  the 
finished  ATVs  material  value,  and 
include:  engines,  head/tail  lights,  wiring 
harnesses,  electrical  components,  spark 
plugs,  flanges/spacers/grommets, 
ignition  coils,  starter  motors,  breathers, 
pulleys,  exhaust  components, 
carburetors,  axles,  pinion  gears,  brake 
components,  fasteners,  shock  absorbers, 
springs,  bearings,  hoses,  gaskets/seals, 
o-rings,  steering  gears  (duty  rate  range: 
free-8.9%).  The  appUcation  indicates 
that  54  percent  of  the  finished  ATVs' 
material  value  will  be  U.S.  sourced 
within  four  years  of  the  launch  of 
production. 

FTZ  procedures  would  exempt 
YMMC  from  Customs  duty  payments  on 
the  foreign  components  used  in  export 
activity  (about  2%  of  shipments).  On  its 
domestic  sales,  the  company  would  be 
able  to  elect  the  duty  rate  that  applies 
to  finished  ATVs  (2.5%)  for  the  foreign 
components  noted  above.  The 
application  indicates  that  the  savings 
from  FTZ  procedures  would  help 
improve  the  plant's  international 
competitiveness. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  19. 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  June  2. 1997). 

A  copy  of  the  appUcation  will  be 
available  for  public  inspection  at  the 
following  location:  Office  of  the 
Executive  Secretary.  Foreign-Trade 


Zones  Board.  Room  3716.  U.S. 
Department  of  Commerce.  14th  Street 
and  Pennsylvania  Avenue.  NW., 
Washington,  DC  20230. 

Dated:  March  10,  1997. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

|FR  Doc.  97-6683  Filed  3-17-97;  8:45  am) 
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[Ooclcet  13-97] 

Foreign-Trade  Zone  21 — Charleston, 
South  Carolina  Area,  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  South  Carolina  State 
Ports  Authority  (SCSPA),  grantee  of  FTZ 
21,  requesting  authority  to  expand  its 
zone  in  the  Charleston,  South  Carolina 
area,  within  the  Charleston,  South 
Carolina  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  March  7, 1997. 

FTZ  21  was  approved  on  June  12, 
1975  (Board  Order  106,  40  FR  25613,  6/ 
17/75)  and  expanded  on  February  28, 

1995  (Board  Order  734,  60  FR  12735.  3/ 
8/95).  Jime  20. 1996  (Board  Order  832. 
61  FR  33491.  6/27/96)  and  October  23. 

1996  (Board  Order  850.  61  FR  57383. 
11/6/96).  The  zone  project  includes  9 
general-purpose  sites  in  the  coastal  area 
of  South  Carolina:  Site  1  (134  acres) — 
Tri-County  Industrial  Park, 
Summerville;  Site  2  (57  acres) — Cainhoy 
hidustrial  Park,  Wando;  Site  3  (160 
acreS' — Crowfield  Corporate  Center, 
Goose  Creek;  Site  4  (998  acres) — Low 
Country  Regional  Industrial  Park,  Early 
Branch;  Site  5  (2,017  acres)— SCSPA's 
terminal  complex,  Charleston;  Site  6  (19 
acres) — Meadow  Street  Business  Park, 
Loris;  Site  7  (1,782  acres) — Myrtle  Beach 
International  Airport/former  Myrtle 
Beach  U.S.  Air  Force  Base,  Myrtle 
Beach;  Site  8  (23  acres) — within  Wando 
Park,  Mount  Pleasant  (expires  12/31/ 
97);  and.  Site  9  (548  acres) — Charleston 
Business  Park,  Charleston.  An 
application  is  currently  pending  with 
the  Board  to  expand  and  remove  the 
time  limit  for  Site  8  within  Wando  Park 
in  Mount  Pleasant  (Docket  No.  62-96). 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 


zone  to  include  four  new  sites  in  the 
North  Charleston  area:  Site  10  (105 
acres)— within  the  133-acre  Ashley 
Industrial  Park,  3045  Ashley  Phosphate 
Road,  North  Charleston;  Site  11  (459 
acres) — vdthin  the  500-acre  Charleston 
International  Commerce  Park,  5500 
International  Blvd.,  Charleston;  Site  12 
(1,120  acres,  2  tracts)  within  the 
Palmetto  Commerce  Park,  Ladson  Road, 
North  Charleston;  and.  Site  13  (76 
acres) — North  Charleston  Convention 
Center  complex,  500  CoUseum  Drive, 
North  Charleston.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  19,  1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  June  2, 1997). 

A  copy  of  the  apphcation  and 
accompanying  exhibits  will  be  available 
for  pubhc  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 

Assistance  Center,  81  Mary  Street. 

Charleston.  South  Carolina  29402 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  Room 

3716,  U.S.  Department  of  Commerce, 

14th  and  Pennsylvania  Avenue,  NW., 

Washington,  DC  20230 

Dated:  March  10,  1997. 
John  J.  Da  Ponte,  Jr.. 
Executive  Secretary. 

(FR  Doc.  97-6680  Filed  3-17-97;  8:45  ami 
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International  Trade  Administration 

initation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation 
in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews  and  request  for 
revocation  in  part. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  February 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  a  request 
to  revoke  one  antidiunping  duty  order 
in  part. 

EFFECTIVE  DATE:  March  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration. 
International  Trade  Administration. 
U.S,  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20230.  telephone: 
(202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  has  received  timely 
requests,  in  accordance  writh  19  CFR 
353.22(a)  and  355.22(a)  (1994),  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  findings  with  February 
anniversary  dates.  The  Department  also 
received  a  timely  request  to  revoke  in 
part  the  antidumping  duty  order  on 
mechanical  transfer  presses  from  Japan. 

Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
353.22(c)  and  355.22(c).  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
coiuitervailing  duty  orders  and  findings. 
The  Department  is  not  initiating  an 
administrative  review  of  any  exporters 
and/or  producers  who  were  not  named 
in  a  review  request  because  such 
exporters  and/or  producers  were  not 
specified  as  required  under  section 
353.22(a)  (19  CFR  353.22(a)).  We  intend 
to  issue  the  final  results  of  these  reviews 
not  later  than  February  28. 1998. 


ANTIDUMPING  DUTY  PROCEEDINGS 

India:  Forged  Stainless  Steel  Flanges.  A-533-609 


Period  to  be  reviewed 


2/1/96-1/31/97 
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Akal  Impex,  Ltd. 

Mukand,  Ltd. 
India:  Stainless  Steel  Bar,  A-533-810 

Mukand,  Ltd. 

Ferro  Alloys  Cofporation  Limited 
Japan:  Mechanical  Transfer  Presses.  A^58&-610 

Aida  Engineering.  Ltd. 

Hitachi  Zosen  Corporation 

Ishikawajima-Harima  Heavy  Industries 
Japan:  Melamine.  A-588-056  

Taiyo  Ink  Manufacturing  Co. 

Nissan  Chemical  Industries,  Ltd. 
The  People's  Reputilic  of  China:  Axes/Adzes.*  A-570-803 

Fujian  Machinery  &  Equipment  Import  &  Export  Corporation 

St^ndong  Machinery  Import  &  Export  Corporation 

Tianjin  Machinery  Import  &  Export  Company 
The  People's  Republic  of  China:  Bars/Wedges,*  A-570-803  

Fujian  Machinery  &  Equipment  Import  &  Export  Corporation 

LiaoTKng  Limeng  Group  Limited  Company 

Shandong  Machinery  Import  &  Export  Corporation 

Tianjin  Machinery  Import  &  Export  Company 

Zibo  Tool  Factory 
The  People's  Republic  of  China;  Hammers/Sledges,'  A-570-803  

Fujian  Machinery  &  Equipment  Import  &  Export  Corporatkxi 

Shandong  Machinery  Import  t^xport  Corporation 

Tianjin  Machinery  Import  &  Export  Company 
The  People's  Republic  of  China:  Picks/Mattocks,*  A-570-803 

Fujian  Machinery  4  Equipment  Import  &  Export  Corporatron 

Shandong  Machinery  Import  4  Export  Corporation 

Tianjin  Machinery  Import  4  Export  Company 

•All  ottier  exporters  of  harxJ  toots  from  the  Peoples  Republic  of  Chirw  are  conditionally  covered  by  this  review. 
The  People's  RepuWk:  of  China;  Manganese  Metal,*  A-570-840  , 

China  IMabonat  Electronics  Import  4  Export  Hunan  Company 

China  Hunan  International  Economic  Development  (Group)  Corporatk>n 

China  Metallurgcal  l/E  Hunan  Corp./Hunan  Nonferrous  Metal 

l/E  Association  Corp. 

Minmetals  Preckxjs  4  Rare  Mineral  Import  4  Export  Corporation 

•All  other  exporters  of  manganese  metal  from  the  People's  Republic  of  China  are  conditionally  covered  by  this 
review. 

The  People's  RepuWk:  of  China;  Paint  Bmshes,*  A-570-501  

Hebei  Animal  By-Products  l/E  Corp. 

Hunan  Provincial  Native  Produce  4  Animal  By-Products  Import  4  Export  Corporatkxi 

•All  other  exporters  of  paint  brushes  from  the  People's  Republic  of  China  are  conditkxially  covered  by  this  re- 
view. 

The  People's  RepuWk:  of  China;  Certain  Cased  Pencils,  A-570-827 

Shanghai  Foreign  Trade  Corporatkyi^ 

•Shanghai  Foreign  Trade  Corporatkxi  was  inadvertentty  kJentified  as  subject  to  administrative  review  request 
(January  17,  1997,  (62  FR  2647).  As  all  other  exporters  of  certain  cased  pencils  from  the  PRC,  this  conpany 
is  condrtxxially  covered  by  this  review. 

COUNTERVAILING  DUTY  PROCEEDINGS 

None. 


Period  to  be  reviewed 


2/1/96-1/31/97 
2/1/96-1/31/97 

2/1/96-1/31/97 
2/1/96-1/31/97 

2/1/96-1/31/97 


2/1/96-1/31/97 


2/1/96-1/31/97 


6/14/95-1/31/97 


2/1/96-1/31/97 


12/1/95-11/30/96 


If  requested  within  30  days  of  the  date 
of  publication  of  this  notice,  the 
Department  will  determine  whether 
antidumping  duties  have  been  absorbed 
by  an  exporter  or  producer  subject  to 
any  of  these  reviews  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  importer  which  is  affiliated 
with  such  exporter  or  producer. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19 


U.S.C.  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1). 

Dated:  March  11.  1997. 
]eSny  P.  BUlos, 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 
|FR  Doc.  97-6684  Filed  3-17-97;  8:45  am) 
BILUNG  CO0€  3S10-OS-M 


[A-680-812] 

Dynamic  Random  Access  Memory 
Semiconductors  of  One  lyiegabit  or 
At}ove  from  the  Reput)iic  of  Korea; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Notice 
of  Intent  Not  to  Revoite  Order 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
and  notice  of  intent  not  to  revoke  order. 


StJMMARY:  In  response  to  requests  from 
two  respondents  and  one  U.S.  producer, 
the  Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  dynamic 
random  access  memory  semiconductors 
of  one  megabit  or  above  from  the 
Republic  of  Korea.  The  review  covers 
two  manufacturers/exporters  of  the 
subject  merchandise  to  the  United 
States  for  the  period  of  May  1. 1995 
through  April  30,  1996. 

As  a  result  of  the  review,  the 
Department  has  preUminarily 
determined  that  no  dumping  margins 
exist  for  both  respondents.  We  intend 
not  to  revoke  the  order  on  DRAMs  from 
Korea. 

If  these  preliminary  results  are 
adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  not  to  assess 
antidumping  duties.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  March  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Futtner,  AD/CVD 
Enforcement  Office  4,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C.  20230. 
telephone:  (202)  482-3814. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  May  10,  1993,  the  Department 
pubhshed  in  the  Federal  Register  (58 
FR  27250)  the  antidumping  duty  order 
on  dynamic  random  access  memory    . 
semiconductors  (DRAMs)  from  the 
Republic  of  Korea.  On  May  8,  1996,  the 
Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  this 
antidumping  duty  order  for  the  period 
of  May  1,  1995.  through  April  30, 1996 


(61  FR  20791).  We  received  timely 
requests  for  review  from  two 
manufacturers/exporters  of  subject 
merchandise  to  the  United  States: 
Hyxmdai  Electronics  Industries,  Co. 
(Hyimdai),  and  LG  Semicon  Co.,  Ltd. 
(LGS,  formerly  Goldstar  Electron  Co., 
Ltd.).  The  petitioner.  Micron 
Technologies  Inc.,  requested  an 
administrative  review  of  these  same  two 
Korean  manufacturers  of  DRAMs.  On 
June  25, 1996,  the  Department  initiated 
a  review  of  the  above  Korean 
manufacturers  (61  FR  32771).  The 
period  of  review  (FOR)  for  all 
respondents  was  May  1,  1995,  through 
April  30,  1996.  The  Department  is 
conducting  this  review  in  accordance 
with  section  751  of  the  Act. 

In  addition,  on  Jime  25, 1996,  we 
automatically  initiated  an  investigation 
to  determine  if  Hyundai  and  LGS  made 
sales  of  subject  merchandise  below  the 
cost  of  production  (COP)  during  the 
FOR  based  upon  the  fact  that  we 
disregarded  sales  found  to  have  been 
made  below  the  COP  in  the  original 
less-than-fair-value  (LTFV) 
investigation,  which  was  the  most 
recent  period  for  which  final  results 
were  available  when  this  review  was 
initiated. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  DRAMs  of  one  megabit  or 
above  from  the  Republic  of  Korea 
(Korea).  Included  in  the  scope  are 
assembled  and  unassembled  DRAMs  of 
one  megabit  and  above.  Assembled 
DRAMs  include  all  package  types. 
Unassembled  DRAMs  include  processed 
wafers,  uncut  die  and  cut  die.  Processed 
wafers  produced  in  Korea,  but 
packaged,  or  assembled  into  memory 
modules  in  a  third  country,  are  included 
in  the  scope;  wafers  produced  in  a  third 
country  and  assembled  or  packaged  in 
Korea  are  not  included  in  die  scope. 

The  scope  of  this  review  includes 
memory  modules.  A  memory  module  is 
a  collection  of  DRAMs,  the  sole  function 
of  which  is  memory.  Modules  include 
single  in-Une  processing  modules  (SIPs), 
single  in-Une  memory  modules 
(SIMMs),  or  other  collections  of  DRAMs. 
whether  unmounted  or  mounted  on  a 
circuit  board.  Modules  that  contain 
other  parts  that  are  needed  to  support 
the  function  of  memory  are  covered. 
Only  those  modules  which  contain 
additional  items  which  alter  the 
function  of  the  module  to  something 
other  than  memory,  such  as  video 
graphics  adapter  (VGA)  boards  and 
cards,  are  not  included  in  the  scope. 

The  scope  of  this  review  also  includes 
video  random  access  memory 
semiconductors  (VRAMS).  as  well  as 


any  future  packaging  and  assembling  of 
DRAMs. 

The  scope  of  this  review  also  includes 
removable  memory  modules  placed  on 
motherboards,  with  or  without  a  central 
processing  unit  (CPU),  imless  the 
importer  of  motherboards  certifies  with 
the  Customs  Service  that  neither  it,  nor 
a  party  related  to  it  or  under  contract  to 
it,  wiU  remove  the  modules  from  the 
motherboards  after  importation.  The 
scope  of  this  review  does  not  include 
DRAMs  or  memory  modules  that  are 
reimported  for  repair  or  replacement. 

The  DRAMs  subject  to  this  review  are 
classifiable  imder  subheadings 
8542.11.0001,  8542.11.0024, 
8542.11.0026,  and  8542.11.0034  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Also  included 
in  the  scope  are  those  removable  Korean 
DRAMs  contained  on  or  within 
products  classifiable  under  subheadings 
8471.91.0000  and  8473.30.4000  of  the 
HTSUS.  Aldiough  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
review  remains  dispositive.  The  FOR  is 
May  1,  1995.  through  April  30,  1996. 

Intent  Not  To  Revoke 

Both  respondents  submitted  requests, 
in  accordance  with  19  CFR  353.25(b).  to 
revoke  the  order  covering  DRAMs  froip 
Korea. 

A  threshold  question  here  concerns 
the  Department's  responsibility  in 
rendering  a  preliminary  determination 
on  revocation.  The  Department's 
regidations  provide  that  in  a 
preliminary  determination  on 
revocation,  the  Department  "will  •  •   * 
include  [its  decision]  whether  there  is  a 
reasonable  basis  to  believe  that  the 
requirements  for  revocation  or 
termination  are  met."  19  CFR 
353.25(c)(2)(iii).  In  the  respondents" 
view,  the  "reasonable  basis"  standard 
has  been  met  once  certain  evidence  on 
the  record  arguably  supports  a  finding 
that  a  "reasonable  b>asis"  exists  to 
believe  that  the  requirements  for 
revocation  have  been  met.  We  disagree 
with  this  approach  and  beUeve  that  the 
Department  is  obligated  to  issue  a 
preliminary  determination  which 
provides  parties  with  its  preliminary 
view,  on  the  basis  of  all  of  the 
information  on  the  record  at  that  time, 
of  whether  the  revocation  requirements 
have  been  met.  This  provides  the  parties 
notice  of  the  Department's  initial  views 
on  revocation  and  affords  them  the 
opportunity  to  present  arguments  either 
supporting  or  opposing  the 
Department's  preliminary 
determination.  See  memorandum  from 
Thomas  G.  Ehr  to  Robert  S.  LaRussa, 
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February  24.  1997.  Thus,  the  question 
here  is  whether,  on  the  basis  of  all  of  the 
evidence  of  record,  the  Department's 
requirements  for  revocation  have  been 
preliminarily  met. 

Under  the  Department's  regulations, 
the  Department  may  revoke  an  order  in 
part  if  the  Secretary  concludes  that, 
among  other  things:  (1)  "one  or  more 
producers  or  resellers  covered  by  the 
order  have  sold  the  merchandise  at  not 
less  than  fair  value  for  a  period  of  at 
least  three  consecutive  years';  (2)  "(i]t  is 
not  likely  that  those  persons  will  in  the 
future  sell  the  merchandise  at  less  than 
fair  value  *   •   •";  and  (3)  "the 
producers  or  resellers  agree  in  writing  to 
the  immediate  reinstatement  of  the 
order  as  long  as  any  producer  or  reseller 
is  subject  to  the  order,  if  the  Secretary 
concludes  that  the  producer  or  reseller, 
subsequent  to  the  revocation,  sold  the 
merchandise  at  less  than  fair  value."  19 
CFR  353.25(a)(1). 

In  this  case,  the  first  and  third  criteria 
for  revocation  have  preliminarily  been 
met.  The  Department  has  found  that  the 
two  respondents,  LGS  and  Hyimdai,  did 
not  sell  at  less  than  normal  value  in  the 
first  and  second  reviews  under  this 
order.  Also,  in  this  review,  LGS  and 
Hyiuidai  have  preliminarily  been  found 
not  to  have  made  less  than  normal  value 
sales.  Further,  both  respondents  have 
certified  to  immediate  reinstatement  of 
the  order  pursuant  to  the  third  criterion 
noted  above.  Accordingly,  the  key 
question  here  is  whsther  the  second 
revocation  criteria— the  "no  likelihood" 
standard — has  been  met.  In  considering 
this  issue,  it  is  important  to  note  that  the 
standard  for  revocation  is  not  whether 
the  Department  finds  that  there  is  a 
likelihood  of  future  dumping.  Rather, 
the  standard  is  whether  the  Department 
has  found  that  "no  likelihood"  of  future 
dumping  exists. 

On  the  "no  likelihood"  issue,  the 
Department  has  a  coasiderable  factual 
record  before  it.  At  tjie  request  of  the 
parties,  the  Department  established  a 
process  for  the  submission  of  factual 
information  on  the  issue  of  whether  no 
likelihood  of  future  dumping  exists. 
Both  the  petitioner  ajid  respondents 
have  now  made  several  submissions  of 
information  relevant  to  the  likelihood 
issue,  including  varicus  in-depth 
economic  analyses.  Accordingly,  the 
Department  has  a  full  record  before  it  on 
which  to  make  a  preliminary 
determination  on  this  issue. 

As  discussed  below,  on  the  basis  of 
this  record,  we  preliminarily  find  that 
the  evidence  of  record  does  not  support 
a  conclusion  at  this  time  that  there  is  no 
likelihood  of  future  dumping  by  the 
Korean  respondents.  Therefore,  on  this 
basis,  we  have  preliminarily  determined 
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not  to  revoke  the  Korean  DRAM  order. 
As  this  ruUng  is  preliminary,  all  parties 
will  have  a  full  opportunity  to  present 
relevant  arguments  on  the  likelihood 
issue  through  briefs  and  a  hearing,  if 
one  is  requested. 

As  a  threshold  matter,  the 
respondents  argue  that  the  Department's 
preliminary  finding  that  LGS  and 
Hyimdai  have  not  made  less  than 
normal  value  sales  for  three  consecutive 
years  is  dispositive  of  the  "no 
likelihood"  issue.  We  note  that  the 
presence  of  no  dumping  for  three  years 
is  germane  to  whether  there  is  no 
likelihood  that  future  dumping  will 
occur.  Indeed,  in  most  cases,  this  is  the 
only  evidence  on  the  record  on  the 
"hkelihood"  issue  at  the  time  of  the 
Department's  preliminary  determination 
and.  therefore,  it  often  becomes 
determinative  of  whether  the 
Department  issues  a  notice  of  intent  to 
revoke.  In  this  case,  however,  as  noted 
above,  the  Department  has  a  much  fuller 
record  on  this  issue,  with  a  wide  range 
of  economic  information  and  analysis 
on  other  factors  pertaining  to 
revocation.  The  Department  can,  and 
has,  considered  other  factors  in  its  "no 
likelihood"  analysis,  such  as 
"conditions  and  trends  in  the  domestic 
and  home  market  industries,  currency 
movements,  and  the  ability  of  the 
foreign  entity  to  compete  in  the  U.S. 
marketplace  without  LTFV  sales."  See 
Brass  Sheet  and  Strip  from  Germany; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  to  Revoke  in  Fart,  61 
FR  49727  (September  23, 1996)  ("Brass 
Sheet  and  Strip'). 

In  this  case,  the  Department  has 
preliminarily  examined  the  relevant 
market  circumstances  on  the  basis  of  the 
submissions  of  the  parties  and  publicly 
available  information.  On  the  basis  of 
this  examination,  we  have  preliminary 
found  the  following:  (1)  The  DRAM 
market  is  in  a  year-long  downturn,  with 
steep  price  declines  in  the  DRAM 
market  beginning  in  January  1996  and 
continued  price  declines  forecasted:  (2) 
the  downturn  has  resulted  in  declines  of 
sales  and  revenues  in  the  DRAM  market, 
growth  in  DRAM  inventories,  and  the 
existence  of  significant  DRAM 
oversupply;  (3)  the  Korean  respondents 
and  other  DRAM  producers  have 
continued  to  increase  DRAM  production 
during  the  downturn  (which  may 
further  depress  prices  during  such  an 
oversupply  period);  (4)  the  Korean 
respondents  will  likely  continue  to 
maintain  a  substantial  presence  in  the 
U.S.  market  during  various  phases  of  the 
business  cycle  (including  periods  of 
significant  price  decline)  in  light  of 
substantial  Korean  capacity  and  large 
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U.S.  demand;  and  (5)  based  on  the 
information  on  the  record.  Korean 
pricing  in  the  United  States  appears, 
according  to  price  trends,  to  be  at  or 
near  normal  value,  indicating  that  only 
a  slight  downward  movement  in  U.S. 
price  will  likely  result  in  dumping 
margins. 

More  specifically.  DRAM  prices 
declined  severely  starting  in  late  1995. 
and  this  decline  in  prices  continued 
well  into  1996.  after  the  conclusion  of 
the  current  FOR  (i.e.,  April  30.  1996). 
For  example,  according  to  publicly 
available  data,  the  average  U.S.  price  for 
a  16  megabyte  (MB)  DRAM  fell  from 
approximately  $18.00  in  May  1996  to 
approximately  $7.00  in  December  1996. 
Similarly,  the  average  U.S.  price  for  a  4 
MB  DRAM  fell  fi-om  approximately 
$5.25  in  May  1996  to  a  low  of 
approximately  $2.00  in  December  1996. 
This  represents  a  61  percent  decline  in 
prices  between  the  end  of  the  third 
period  of  review  (April  30,  1996)  and 
December  1996.  DRAM  prices  are  still 
unstable  and  continue  to  fall.  Since 
DRAMs  are  a  commodity  product,  it  is 
reasonable  to  expect  that  Korean 
producers  will  have  to  match  prevailing 
market  prices  in  the  United  States. 

As  prices  have  fallen.  Korean  DRAM 
producers  have  continued  to  increase 
DRAM  production.  PubUcly  available 
information  indicates  that  Korea's  three 
major  integrated  circuit  companies 
(Hyundai,  LGS,  and  Samsung 
Electronics  Co.  Ltd.)  will  increase  their 
DRAM  output  by  almost  30  percent  in 
1997,  despite  poor  chip  forecasts  and 
increased  production  in  Japan  and 
Taiwan.  Although  the  Korean  producers 
have  announced  gradual  production 
cutbacks,  there  is  no  evidence  that  these 
cutbacks  have  occurred.  While  some 
industry  projections  forecast  increased 
demand,  the  existing  DRAM  oversupply 
is  likely  to  cause  prices  to  remain  low 
or  fall  lower  in  the  future. 

Given  these  circumstances,  we 
preliminarily  find  that  it  would  be 
difficult  for  the  Korean  respondents  to 
remain  competitive  without  selling 
DRAMs  at  less  than  normal  value.  The 
history  of  the  DRAM  industry  is  one  of 
dumping  in  periods  of  significant 
downturn.  Various  foreign  producers 
were  found  to  have  dumped  in  the  mid- 
1980s  (see  Dynamic  Random  Access 
Memory  Devices  fi^m  Japan.  51  FR 
15943  (April  29,  1986)),  and  the  Korean 
respondents  in  this  case  were  found  to 
have  dumped  during  the  period  of 
downturn  in  1991-1992  during  the 
LTTV  investigation.  While  Korean 
respondents  did  not  dump  in  the  three 
consecutive  review  periods,  most  of  this 
period  was  marked  by  an  expanding 
DRAM  market.  DRAMs  prices  stabilized 


in  mid-1992,  and  the  industry 
experienced  growth  until  late  1995.  This 
third  review  period  ended  in  April 
1996,  and  there  has  been  a  continuing 
decline  iif  global  prices  since  that  time. 
Further,  we  note  that  the  price  decline 
in  1996  was  more  severe  than  in  prior 
doMmtums.  These  market  trends 
indicate  that  respondents  may  have 
dumped  in  the  post  April  1996  period 
(i.e.,  a  period  of  continuing  industry 
downturn)  in  the  absence  of  the  order. 
A  comparison  of  U.S.  market  prices  to 
Korean  costs  and  projections  of  Korean 
costs  indicates  that  Korean  pricing 
would  be  likely  to  be  at  or  below  normal 
value  in  the  absence  of  the  order.  For 
these  reasons,  we  preUminarily  find  that 
there  is  no  basis  to  conclude  that  there 
is  no  likelihood  of  futiue  dumping  by 
LGS  and  Hyimdai.  Therefore,  we 
preliminarily  intend  not  to  revoke  the 
antidumping  order  on  DRAMS  from 
Korea. 

We  welcome  the  views  of  all 
interested  parties  on  this  issue.  In 
particular,  we  welcome  the  views  of  the 
parties  on  the  extent  to  which,  in 
current  and  projected  maricet 
circumstances,  the  order  is  constraining 
LGS  and  Hyundai  from  dumping  and 
the  degree  to  which  dumping  would  be 
likely  to  occur  in  the  absence  of  the 
order. 

United  States  Price 

In  calculating  U.S.  price,  the 
Department  used  constructed  export 
price  (CEP),  as  defined  in  section  772(b) 
of  the  Act.  when  the  merchandise  was 
first  sold  to  an  unaffiliated  U.S. 
purchaser  after  importation. 

We  calculated  CEP  based  on  packed. 
ex-U.S.  warehouse  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  from  the  starting  price, 
where  appropriate,  for  discounts, 
rebates,  foreign  brokerage  and  handling, 
foreign  inland  insurance,  air  freight,  air 
insurance.  U.S.  duties  and  direct  and 
indirect  selling  expenses  to  the  extent 
that  they  are  associated  with  economic 
activity  in  the  United  States  (these 
included  U.S.  credit  expenses,  warranty 
expenses,  royalty  payments.  U.S. 
commissions,  advertising  and 
promotion  expenses,  and  U.S.  indirect 
selling  expenses,  including  inventory 
carrying  costs,  incurred  by  respondents" 
U.S.  subsidiary)  in  accordance  with 
sections  772(c)(2)  and  772(d)(1)  of  the 
Act.  We  added  duty  drawback,  where 
applicable,  pursuant  to  section 
772(c)(1)(B)  of  the  Act.  Pursuant  to 
section  772(d)(3)  of  the  Act,  we  reduced 
the  United  States  price  by  the  amount 
of  profit  to  derive  the  CEP. 

For  DRAMs  that  were  further 
manufactured  into  memory  modules 


after  importation,  we  deducted  all  value 
added  in  the  United  States,  pursuant  to 
section  772(e)  of  the  Act.  The  value 
added  consists  of  the  costs  of  the 
materials,  fabrication,  and  general 
expenses  associated  with  the  portion  of 
the  merchandise  further  manufactured 
in  the  United  States.  In  determining  the 
costs  incurred  to  produce  the  memory 
module,  we  included  materials, 
fabrication,  and  general  expenses, 
including  selling  expenses  and  interest 
expenses,  associated  with  the  portion  of 
the  merchandise  further  manufactured 
in  the  United  States,  as  well  as  a 
proportional  amount  of  profit  or  loss 
attributable  to  the  value  added.  Profit  or 
loss  was  calculated  by  deducting  from 
the  sales  price  of  the  memory  module 
all  production  and  selling  costs  incurred 
by  the  company  for  the  memory 
module.  The  total  profit  or  loss  was  then 
allocated  proportionately  to  all 
components  of  cost.  Only  the  profit  or 
loss  attributable  to  the  value  added  was 
deducted.  No  other  adjustments  were 
claimed  or  allowed. 

Nonnal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  of 
DRAMs  in  the  home  market  to  serve  as 
a  viable  basis  for  calculating  NV,  we 
compared  respondents'  volume  of  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  Because 
the  aggregate  volume  of  home  market 
sales  of  the  foreign  like  products  for  all 
respondents  was  greater  than  five 
percent  of  the  respective  aggregate 
volume  of  U.S.  sales  for  the  subject 
merchandise,  we  determined  that  the 
home  market  provides  a  viable  basis  for 
calculating  NV  for  all  respondents,  in 
accordance  with  section  773(a)(1)(C)  of 
the  Act. 

Because  LGS  made  some  home  meu'ket 
sales  to  related  parties  during  the  POR, 
we  tested  these  sales  to  ensure  that,  on 
average,  the  related  party  sales  were  at 
"auns- length."  To  conduct  this  test,  we 
compared  the  gross  unit  prices  of  sales 
to  related  and  unrelated  customers  net 
of  all  movement  charges,  direct  and 
indirect  selling  expenses,  value-added 
tax  and  packing.  Based  on  the  results  of 
that  test,  we  discarded  from  LGS'  home 
market  database  all  sales  made  to  a 
related  party  where  that  related  party 
failed  the  "arm's-length"  test. 

We  disregarded  many  of  Hyundai's 
and  LGS'  sales  found  to  have  been  made 
below  the  COP  during  the  original  LTFV 
investigation,  the  most  recent  period  for 
which  final  results  were  available  at  the 
time  of  the  initiation  of  this  review. 
Accordingly,  the  Department,  pursuant 


to  section  773(b)  of  the  Act,  initiated 
COP  investigations  of  both  respondents 
for  purposes  of  this  administrative 
review. 

We  calculated  COP  based  on  the  sum 
of  the  costs  of  materials  and  fabrication 
employed  in  producing  the  foreign  like 
product,  plus  selling,  general,  and 
administrative  expenses  (SG&A),  and 
the  cost  of  all  expenses  incidental  to 
placing  the  foreign  like  product  in 
condition  packed  ready  for  shipment,  in 
accordance  with  section  773(b)(3)  of  the 
Act.  We  relied  on  the  home  market  sales 
and  COP  information  provided  by 
respondents  in  the  questionnaire 
responses. 

In  accordance  with  section  773(b)(1) 
of  the  Act,  in  order  to  determine 
whether  to  disregard  home  market  sales 
made  at  prices  below  the  COP.  we 
examined  whether,  within  an  extended 
period  of  time,  such  sales  were  made  in 
substantial  quantities,  and  whether  such 
sales  were  made  at  prices  which  permit 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time. 

Pursuant  to  section  773(b)(2)(C)(i)  of 
the  Act.  where  less  than  20  p>ercent  of 
home  market  sales  of  a  given  model 
were  at  prices  less  than  the  COP.  we  did 
not  disregard  any  below-cost  sales  of 
that  model  because  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  home  market  sales  of  a  given  model 
were  at  prices  less  than  the  COP.  we 
disregarded  the  below-cost  sales 
because  we  determined  that  the  below- 
cost  sales  were  made  in  "substantial 
quantities"  and  at  prices  that  would  not 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(2)(D)  of  the  Act.  If 
we  disregarded  all  contemporaneous 
sales  of  a  comparison  model  pursuant  to 
section  773(b)(1)  of  the  Act,  we  based 
normal  value  on  constructed  value  (CV). 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on 
respondents'  cost  of  materials  and 
fabrication  employed  in  producing  the 
subject  merchandise,  SG&A  and  profit 
incurred  and  reahzed  in  connection 
with  the  production  and  sale  of  the 
foreign  like  product,  and  U.S.  packing 
costs.  We  used  the  costs  of  materials, 
fabrication,  and  G&A  as  reported  in  the 
CV  portion  of  the  questionnaire 
response.  We  used  the  U.S.  packing 
costs  as  reported  in  the  U.S.  sales 
portion  of  respondents'  questionnaire 
responses.  We  based  selling  expenses 
and  profit  on  the  information  reported 
in  the  home  market  sales  portion  of 
respondents'  questionnaire  responses. 
See  Certain  Pasta  from  Italy:  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
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of  Final  Determination.  61  FR  1344. 
1349  (January  19.  1996).  For  selling 
expenses,  we  used  the  average  of  above- 
cost  per-unit  HM  selling  expenses 
weighted  by  the  total  quantity  of  home 
market  sales.  For  actual  profit,  we  first 
calculated  the  difference  between  the 
home  market  sales  value  and  home 
market  COP.  and  divided  the  difference 
by  the  home  market  COP.  We  then 
muhiplied  this  percentage  by  the  COP 
for  each  U.S.  model  to  derive  an  actual 
profit. 

For  both  respondents,  the  Department 
relied  on  the  submitted  COP  and  CV 
information.  There  were  no  adjustments 
to  respondents'  reported  COP  and  CV 
data. 

For  price-to-price  comparisons,  we 
based  NV  on  the  price  at  which  the 
foreign  like  product  is  first  sold  for 
consumption  in  the  exporting  country, 
in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade,  and  to 
the  extent  practicable,  at  the  same  level 
of  trade,  as  defined  by  section 
773(aKl)(B)(i)  of  the  Act.  We  compared 
the  U.S.  prices  of  individual 
transactions  to  the  monthly  weighted- 
average  price  of  sales  of  the  foreign  like 
product.  We  calculated  NV  based  on 
delivered  prices  to  unrelated  customers 
and,  where  appropriate,  to  related 
customers  in  the  home  market.  In 
calculating  NV,  we  made  adjustments, 
where  appropriate,  for  inland  height, 
inland  insurance,  discounts,  rebates, 
and  Korean  brokerage  and  handling 
charges. 

Both  respondents  only  had  CEP  sales 
during  the  POR.  For  comparisons  to  CEP 
sales,  we  made  deductions  to  NV.  where 
appropriate,  for  home  market  credit 
expenses,  advertising  expenses,  royalty 
expenses,  and  bank  charges  in 
accordance  with  section  773(a)(6)  of  the 
Act,  due  to  differences  in  circumstances 
of  sale.  We  also  reduced  NV  by  packing 
costs  incurred  in  the  home  market,  in 
accordance  with  section  773(a)(6)(B)(i) 
of  the  Act.  In  addition,  we  increased  NV 
for  U.S.  packing  costs,  in  accordance 
with  section  773(a)(6)(A)  of  the  Act.  We 
also  made  further  adjustments,  when 
applicable,  to  account  for  differences  in 
physical  characteristics  of  the 
merchandise,  in  accordance  with  19 
CFR  353.57  of  the  Department's 
regulations.  Finally,  in  accordance  with 
section  773(a)(6)(C)(iii)  of  the  Act.  we 
made  an  adjustment  for  differences  in 
the  circumstances  of  sale  to  account  for 
any  direct  selling  expenses  associated 
with  U.S.  sales  not  deducted  under  the 
provisions  of  section  772(d)(1)  of  the 
Act. 


Level  oflrade  and  CEP  Offset 

As  set  forth  in  section  773(a)(2)(B)(i) 
of  the  Act  and  in  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act.  at  829-831,  to  the 
extent  practicable,  the  Department  will 
calculate  NV  based  on  sales  at  the  same 
level  of  trade  as  the  U.S.  sale.  When  the 
Department  is  unable  to  find  sale(s)  in 
the  comparison  market  at  the  same  level 
of  trade  as  the  U.S.  sale(s).  the 
Department  may  compare  sales  in  the 
U.S.  and  foreign  markets  at  a  different 
level  of  trade. 

In  order  to  determine  whether  sales  in 
the  comparison  market  are  at  a  different 
level  of  trade  than  the  export  price  or 
CEP.  we  examined  whether  the 
comparison  sales  were  at  different 
stages  in  the  marketing  process  than  the 
export  price  or  CEP.  We  made  this 
determination  on  the  basis  of  a  review 
of  the  distribution  system  in  the 
comparison  market,  including  selling 
functions,  class  of  customer,  and  the 
level  of  selling  expenses  for  each  type 
of  sale.  Different  stages  of  marketing 
necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  level  of  trade. 
Similarly,  while  customer  categories 
such  as  "distributor"  and  "wholesaler" 
may  be  useful  in  identifying  different 
levels  of  trade,  they  are  insufficient  in 
themselves  to  establish  that  there  is  a 
difference  in  the  level  of  trade.  See 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
51891,  51896  (October  4,  1996). 

Secondly,  the  differences  must  affect 
price  comparability  as  evidenced  by  a 
pattern  of  consistent  price  differences 
between  sales  at  the  different  levels  of 
trade  in  the  market  in  which  normal 
value  is  determined.  When  constructed 
export  price  is  applicable,  section 
773(a)(7)(B)  of  the  Act  establishes  the 
procedures  for  making  a  constructed 
export  price  offset  when:  (1)  NV  is  at  a 
different  level  of  trade,  and  (2)  the  data 
available  do  not  provide  an  appropriate 
basis  for  a  level  of  trade  adjustment. 
Also,  in  accordance  with  section 
773(a)(7)(B),  to  qualify  for  a  CEP  offset, 
the  level  of  trade  in  the  home  market 
must  constitute  a  more  advanced  stage 
of  distribution  than  the  level  of  trade  of 
the  CEP  sales 

In  order  to  identify  levels  of  trade,  the 
Department  must  review  information 
concerning  marketing  stages  and  selling 
functions  of  the  manufacturer/exporter. 


We  reviewed  the  questionnaire 
responses  of  both  respondents  to 
establish  whether  there  were  sales  at 
different  levels  of  trade  based  on 
marketing  stages,  selling  functions 
performed,  and  services  offered  to  each 
customer  or  customer  class.  For  both 
respondents,  we  identified  one  level  of 
trade  in  the  home  market  with  direct 
sales  by  the  parent  corporation  to  the 
domestic  customer.  These  direct  sales 
were  made  by  both  respondents  to 
original  equipment  manufacturers 
(OEMs)  and  to  distributors.  In  addition, 
all  sales,  whether  made  to  OEM 
customers  or  to  distributors,  included 
the  same  marketing  stage  and  selling 
functions.  For  the  U.S.  market,  all  sales 
for  both  respondents  were  reported  as 
CEP  sales.  The  level  of  trade  of  the  U.S. 
sales  is  determined  for  the  sale  to  the 
affiliated  importer  rather  than  the  resale 
to  the  unaffiliated  customer.  We 
examined  the  marketing  stage  and 
selling  functions  performed  by  the 
Korean  companies  for  U.S.  CEP  sales 
and  preliminarily  determine  that  they 
are  at  a  different  level  of  trade  from  the 
Korean  companies'  home  market  sales 
because  the  Korean  companies  engaged 
in  a  different  marketing  stage  and  had 
fewer  selling  functions  for  the  adjusted 
CEP  sales  than  for  their  home  market 
sales.  For  instance,  the  Korean 
companies  did  not  engage  in  any 
general  promotion,  marketing  activities, 
or  price  negotiations  for  U.S.  sales. 

Because  we  compared  CEP  sales  to 
home  market  sales  at  a  different  level  of 
trade,  we  examined  whether  a  level  of 
trade  adjustment  may  be  appropriate.  In 
this  case,  both  respondents  only  sold  at 
one  level  of  trade  in  the  home  market; 
therefore,  there  is  no  basis  upon  which 
either  respondent  can  demonstrate  a 
consistent  pattern  of  price  differences 
between  levels  of  trade.  Further,  we  do 
not  have  information  which  would 
allow  us  to  examine  pricing  patterns 
based  on  the  respondents'  sales  of  other 
products  and  there  is  no  other  record 
information  on  which  such  an  analysis 
could  be  based.  Because  the  data 
available  do  not  provide  an  appropriate 
basis  for  making  a  level  of  trade 
adjustment  but  the  level  of  trade  in  the 
HM  is  a  more  advanced  stage  of 
distribution  than  the  level  of  trade  of  the 
CEP  sales,  a  CEP  offset  is  appropriate. 
Both  respondents  claimed  a  CEP  offset. 
We  applied  the  CEP  offset  to  normal 
value  or  constructed  value,  as 
appropriate.  The  level  of  trade 
methodology  employed  by  the 
Department  in  these  preliminary  results 
of  review  is  based  on  the  facts  particular 
to  this  review.  The  Department  will 
continue  to  examine  its  policy  for 


making  level  of  trade  comparisons  and 
adjustments  for  its  final  results  of 
review. 

Because  both  respondents  made  sales 
at  differing  levels  of  trade  in  the  home 
market  and  in  the  United  States,  and 
because  we  determined  it  was  not 
possible  to  quantify  the  price 
differences  resulting  from  the  differing 
levels  of  trade,  we  made  a  CEP  offset  to 
NV  for  both  respondents  pursuant  to 
section  773(a)(7)(B)  of  the  Act.  The  CEP 
offset  consisted  of  an  amount  equal  to 
the  lesser  of  the  weighted-average  U.S. 
indirect  selling  expenses  and  U.S. 
commissions  or  home  market  indirect 
selling  expenses.  No  other  adjustments 
were  claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist  for  the  POR: 


Manufacturer^  xporter 

Percent 
margin 

Hyundai  Electronic  Industries, 
Inc 

0.01 

LG  Semicon  Co.,  Ltd 

0.02 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  NV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  DRAMs  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  publication 
date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
de{>osit  rates  for  Hyundai  and  LGS, 
because  their  weighted-average  margins 
were  de  minimis,  will  be  zero  percent; 
(2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  the 
original  LTFV  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  determination  or 
final  results  for  which  the  manufacturer 
or  exporter  received  a  company-specific 
rate;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  previous 
review,  or  the  original  investigation,  but 


the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  the  most  recent  review, 
or  the  LTFV  investigation;  and  (4)  if 
neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  reviews,  the  cash  deposit 
rate  will  be  3.85  percent,  the  "all- 
others"  rate  established  in  the  LTFV 
investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Interested  parties  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice,  and  may 
request  a  hearing  within  ten  days  of  the 
date  of  publication.  Any  hearing,  if 
requested,  will  be  held  as  early  as 
convenient  for  the  parties  but  not  later 
than  44  days  after  the  date  of 
publicaticHi  or  the  first  work  day 
thereafter.  Case  briefs  or  other  written 
comments  bom  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  in  the  case  briefs,  may 
be  filed  not  later  than  37  days  after  the 
date  of  pubhcation  of  this  notice.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26(b)  to 
file  a  certificate  regarding  the 
reiihbursement  of  antidumping  duties 
prior  to  Uquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidimiping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
ofthe  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  March  10,  1997. 
Robert  S.  LaRussa. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-6679  Filed  3-17-97;  8:45  am] 

BILLING  CODE  3S10-O&-P 


Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  Commerce. 


ACTION:  Notice  of  revocation  of  Export 
Trade  Certificate  of  Review  No.  85- 
00004. 

SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  Trust  International  Services 
Company,  Inc.  Because  this  certificate 
holder  has  failed  to  file  an  aimual  report 
as  required  by  law.  the  Secretary  is 
revoking  the  certificate.  This  notice 
summarizes  the  notification  letter  sent 
to  Trust  International  Services 
Company,  Inc. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/482-5l3l. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  97-290. 15 
U.S.C.  4011-21)  authorizes  the 
Secretary  of  Commerce  to  issue  export 
trade  certifioates  of  review.  The 
regulations  implementing  Title  III  ("the 
Regulations")  are  found  at  15  CFR  part 
325  (1996).  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on  May 
9, 1985  to  Trust  International  Services 
Company,  Inc. 

A  certificate  holder  is  required  by  law 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate  (Section  308  ofthe  Act,  15 
U.S.C  4018,  §  235.14  (a)  ofthe 
Regulations,  15  CFR  325.14  (a)).  The 
annual  repx>rt  is  due  within  45  days 
after  the  aimiversary  dale  of  the 
issuance  of  the  certificate  of  review 
(§325.14  (b)  ofthe  regulations,  15  CFR 
325.14  (b)).  Failiu«  to  submit  a  complete 
annual  report  may  be  the  basis  for 
revocation  (§§  325.10(a)  and  325.14(c)  of 
the  Regulations.  15  CFR  325.10(a)  (3) 
and  325.14(c)). 

On  April  29, 1996.  the  Department  of 
Commerce  sent  to  Trust  International 
Services  Company,  Inc.  a  letter 
containing  annual  report  questions  with 
a  reminder  that  its  annual  report  was 
due  on  June  23,  1996.  Additional 
reminders  were  sent  on  October  28, 
1996  and  on  January  3.  1997.  The 
Department  has  received  no  written 
response  from  Trust  International 
Services  Company,  Inc.  to  any  of  these 
letters. 

On  February  4,  1997,  and  in 
accordance  with  §325.10  (c)  (2)  ofthe 
Regulations.  (15  CFR  325.10  (c)  (2)).  the 
Department  of  Commerce  sent  a  letter 
by  certified  mail  to  notify  Trust 
International  Services  Company.  Inc. 
that  the  Department  was  formally 
initiating  the  process  to  revoke  its 
certificate  for  failure  to  file  an  annual 
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report.  In  addition,  a  summary  of  this 
letter  allowing  Trust  International 
Services  Company,  Inc.  thirty  days  to 
respond  was  published  in  the  Federal 
Register  on  February  10,  1997  at  62  FR 
5961.  Pursuant  to  §  325.10(c)  (2)  of  the 
Regulations  (15  CFR  325.10(c)  (2)),  the 
Department  considers  the  failure  of 
Tnist  International  Services  Company, 
Inc.  to  respond  to  be  an  admission  of  the 
statements  contained  in  the  notification 
letter. 

The  Department  has  determined  to 
revoke  the  certificate  issued  to  Trust 
International  Services  Company,  Inc.  for 
its  failure  to  file  an  annual  report.  The 
Department  has  sent  a  letter,  dated 
March  13,  1997.  to  notify  Trust 
International  Services  Company.  Inc.  of 
its  determination.  The  revocation  is 
effective  thirty  (30)  days  from  the  date 
of  publication  of  this  notice.  Any  person 
aggrieved  by  this  decision  may  appeal  to 
an  appropriate  U.S.  district  court  within 
30  days  from  the  date  on  which  this 
notice  is  published  in  the  Federal 
Register  (325.10(c)  (4)  and  325.11  of  the 
Regulations.  15  CFR  324.10(c)  (4)  and 
325.11  of  the  Regulations,  15  CFR 
325.10(c)  (4)  and  325.11). 
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Dated.  March  13, 1997. 

W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  97-6796  Filed  3-17-97;  8:45  am] 

BiLUNG  COO€  3510-DR-P 


National  Oceanic  and  Atmospheric 

Administration 

P.D.  0310970] 

North  Pacific  Fishery  Management 
Council;  Meetings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  committee 
meetings. 

SUMMARY:  Two  committees  of  the  North 
Pacific  Fishery  Management  Council 
(Coimcil)  will  meet  in  Seattle,  WA.  in 
April.  The  Improved  Retention/ 
Improved  Utilization  (IR/IU)  Committee 
vdll  meet  April  1, 1997,  beginning  at 
8:30  a.m.  The  Vessel  Bycatch 
Accountability  (VBA)  Committee  will 


meet  April  2-3, 1997,  beginning  at  9:00 
a.m.  on  April  2,  continuing  into  April  3. 
as  necessary. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Alaska  Fisheries  Science  Center, 
7600  Sand  Point  Way.  NE..  Building  4. 
Room  2039,  Seattle,  WA  98115. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Oliver,  telephone:  (907)  271-2809. 
SUPPLEMENTARY  INFORMATION: 

1.  The  IR/IU  Committee  will  meet  to 
review  the  Proposed  Rule  for 
regulations  for  improved  retention  and 
utilization  of  groundfish  in  the  Bering 
Sea  and  Aleutian  Islands.  The 
Committee  will  also  review  a 
preliminary  draft  of  similar  regulatory 
measures  for  Gulf  of  Alaska  groundfish 
and  prepare  recommendations  for  the 
Council. 

2.  The  VBA  Committee  has  been 
tasked  with  identifying  alternatives  to 
be  addressed  in  an  analysis  for  a 
program  to  implement  individual  vessel 
bycatch  accounting  measures. 


Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiUary  aids 
should  be  directed  to  Helen  Allen.  907- 
271-2809.  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  March  11, 1997. 
Bruce  Monhaad. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-6706  Filed  3-17-97;  8:45  am) 
HLUNOOOOE  mo-at* 


{LD.  031097CI 

Marine  Mammals;  Permit  No.  766 
(P70E) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administratioii  (NOAA), 
Conuneice. 

ACTION:  Issiiance  of  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
permit  no.  765,  issued  to  Dr.  William  A. 
Watkins,  Oceanographer  Emeritus, 
Woods  Hole  Oceanographic.  Institution, 
Woods  Hole,  MA  02543,  to  take  marine 
mammals  was  extended  until  December 
31, 1997. 

ADDRESSES:  The  amendment  and  related 
dociunents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130  Silver  Spring, 
MD  20910  (301/712-2289):  and 


Northeast  Region,  NMFS.  One  , 
Blackbiun  Drive,  Gloucester,  MA 
01930-2298  (508/281-9250). 
SUPPt^EMENTARY  INFORMATION:  The 
subject  amendment  has  been  issued 
under  the  authcHity  of  the  Marine 
Manmial  Protection  Act  of  1972,  as 
amended  (16  U.S.C  1361  et  seq.),  the 
provisions  of  §  216.29  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
and  the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Issiiance  of  this  permit  as  required  by 
the  ESA  was  based  on  a  finding  that 
such  permit:  (1)  Was  appUed  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
pohcies  set  forth  in  section  2  of  the 
ESA. 

March  7, 1997 
Ann  D.  Terimrii. 

Chief,  Pemuts  and  Documentation  Division. 
Office  of  Protected  Resources,  National 
h4arine  Fisheries  Service. 
(FR  Doc  97-6707  Filed  3-17-97;  8:45  am] 
MLUNQ  CODE  3S1»-1»-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revised  Non-Foreign  Overseas  Per 
Diem  Rates 

agency:  DoD.  Per  Diem,  Travel  and 
Transportation  Allowance  Comunittee. 


ACTION:  Notice  of  Revised  Non-Foreign 
Overseas  Per  Diem  Rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  QviUan  Personnel  Per  Diem 
Btilletin  Number  193.  This  bulletin  lists 
revisions  in  per  diem  rates  prescribed 
for  U.S.  Government  employees  for 
official  travel  in  Alaska,  Hawaii,  Puerto 
Rico,  the  Northern  Mariana  Islands  and 
possessions  of  the  United  States. 
Bulletin  Number  193  is  being  pubUshed 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

ffFECnVE  DATE:  April  1. 1997. 

SUPPLBfENTARY  MFORMATKM:  This 
document  gives  ncdce  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Personnel 
Per  Diem  Bulletin  Number  192. 
Distribution  of  Qvilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notificaticm  of  revisions  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defense.  For 
more  information  or  questions  about  per 
diem  rates,  please  contact  your  local 
travel  office.  The  text  of  the  Bulletin 
follows: 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska.  Hawaii,  the  Coiwnonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  government  civilian  employees. 


.LOCALITY 


MAXIMUM 
LODGING 
AMOUNT 
(A)    + 


M&IE 
RATE 
(B) 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


ALASKA: 

ANCHORAGE 

05/01  --  09/30 

10/01  --  04/30 
ANCHORAGE  NAVAL  RESERVE 


CENTER 


05/01 
10/01 
BARROW 
BETHEL 
CORDOVA 
CRAIG 
05/01 
09/01 


09/30 
04/30 


08/31 
04/30 


DELTA  JUNCTION 
DUTCH  HARBOR -UNALASKA 
EARECKSON  AIR  STATION 
EIELSON  AFB 

05/16  --  09/14 

09/15  --  05/15 
ELMENDORF  AFB 

05/01  --  09/30 

10/01  --  04/30 
FAIRBANKS 

05/16  --  09/14 

09/15  --  05/15 
FT.  GREBLY 
FT.  RICHARDSON 

05/01  --  09/30 

10/01  --  04/30 
FT.  WAINVfRIGHT 

05/16  --  09/14 

09/15  --  05/15 
HOMER 

05/01  --  09/30 

10/01  --  04/30 
JUNEAU 
KENAI-SOLDOTNA 

05/01  --  09/30 
10/01  --  04/30 


EFFECTIVE 
DATE 


147 
81 

66 
60, 

213 
141 

02/01/97 
02/01/97 

147 
81 

110 
93 
74 

66 

60 
76 
61 
72 

213 
141 
186 
154 
146 

02/01/97 
02/01/97 
03/01/96 
02/01/9.7 
02/01/97 

97 
75 
75 
110 
75 

96 
94 
64 

75 
60 

193 
169 
139 
185 
135 

03/01/96 
03/01/96 
02/01/97 
02/01/97 
02/01/97 

121 
75 

60 
55 

181 
130 

02/01/97 
02/01/97 

147 
81 

66 
60 

213 
141 

02/01/97 
02/01/97 

12.1 
75 
75 

60 
55 
64 

lai 

130 
139 

02/01/97 
02/01/97 
02/01/97 

147 
81 

66 
60 

213 
141 

02/01/97 
02/01/97 

121 
75 

60 
55 

181 
130 

02/01/97 
02/01/97 

116 
90 
89 

64 
61 
79 

180 
151 
168 

02/01/97 
02/01/97 
02/01/97 

94 

74 

61 
59 

155 
133 

02/01/97 
02/01/97 

Civilian  BuUetin  No.  193 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariama  Islands  and  Possessions  of  the  United 
States  by  Federal  government  civilian  employees. 


MAXIMUM 

MAXIMUM 

^ 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B)    -    (C) 

KETCHIKAN 

05/01  --  09/30 

99 

77 

176 

02/01/97 

10/01  --  04/30 

83 

75 

158 

02/01/97 

KING  COVE 

85 

69 

154 

03/01/96 

KING  SALMON 

77 

68 

145 

03/01/96 

KLAWOCK 

05/01  --  08/31 

97 

96 

193 

03/01/96 

09/01  --  04/30 

75 

94 

169 

03/01/96 

KODIAK 

88 

72 

160 

02/01/97 

KOTZEBUE 

05/16  --  09/15 

101 

81 

182 

04/01/97 

09/16  --  05/15 

90 

80 

170 

04/01/97 

«  KULIS  AGS 

05/01  --  09/30 

147 

66 

213 

02/01/97 

10/01  --  04/30 

81 

60 

141 

02/01/97 

MURPHY  DOME 

05/16  --  09/14 

121 

60 

181 

02/01/97 

09/15  --  05/15 

75 

55 

130 

02/01/97 

NOME 

93 

76 

169 

02/01/97 

PETERSBURG 

82 

58 

140 

02/01/97 

SEWARD 

05/01  --  09/15 

114 

74 

188 

02/01/97 

09/16  --  04/30 

78 

71 

149 

02/01/97 

SITKA-MT.  EDGECC»ffiE 

04/01  --  10/31 

97 

63 

160 

02/01/97 

11/01  --  03/31 

86 

62 

148 

02/01/97 

SKAGWAY 

05/01  --  09/30 

99 

77 

176 

02/01/97 

10/01  --  04/30 

83 

75 

158 

02/01/97 

SPRUCE  CAPE 

88 

72 

160 

02/01/97 

TANANA 

93 

76 

169 

02/01/97 

VALDBZ 

05/15  --  09/15 

105 

65 

170 

02/01/97 

09/16  --  05/14 

84 

64 

148 

02/01/97 

WASIT.T.A 

89 

65 

154 

02/01/97 

WRANGELL 

._ 

05/01  --  09/30 

99 

77 

176 

02/01/97 

10/01  --  04/30 

83 

75 

158 

02/01/97 

[OTHER] 

75 

60 

135 

02/01/97 

AMERICAN  SAMOA: 

AMERICAN  SAMOA 

73 

53 

126 

03/01/97 
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: 


Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  government  civilieui  employees. 


LOCALITY 


MAXIMUM 
LODGING 
AMOUNT 
(A)    + 


MC  RESERVE  CTR 
:  HILO 
:  OTHER 


GUAM: 

GUAM  (INCL  ALL  MIL  INSTAL) 
HAWAII: 

CAMP  H  M  SMITH 

EASTPAC  NAVAL  COMP  TELE  AREA 

FT.  DERUSSEY 

FT .  SHAFTER 

HICKAM  AFB 

HONOLULU  NAV  & 

ISLE  OF  HAWAII 

ISLE  OF  HAWAII 

ISLE  OF  KAUAI 

ISLE  OF  KURE 

ISLE  OF  MAUI 

04/16  --  12/14 
12/15  --  04/15 

ISLE  OF  OAHU 

KANEOHE  BAY  MC  BASE 

KBKAHA  PACIFIC  MISSILE  RANGE  FAC 

114 
KILAUEA  MILITARY  CAMP 
LULUALEI  NAVAL  MAGAZINE 
NAS  BARBERS  POINT 
PEARL  HARBOR  AFLOAT  TNG  GRP, 


190 

110 
110 
110 
110 
110 
110 

74 
105 
114 

10 

100 
113 
110 
110 


74 
110 
110 
MIDDLE 
110 
110 


PEARL  HARBOR  NAVAL  COMPLEX 

PEARL  HARBOR  NAVAL  SUBMARINE  BASE 

110 
PEARL  HARBOR  NAVY  PUBLIC  WORKS  CTR 

110 

SCHOFIELD  BARRACKS  no 

WHEELER  ARMY  AIRFIELD  no 

[OTHER]  75 

JOHNSTON  ATOLL: 

JOHNSTON  ATOLL  .  22 

MIDWAY  ISLANDS: 

MIDWAY  ISLAND  NAVAL  AIR  FACILITY 

60 

MIDWAY  ISLANDS  go 


Civilian  Balletin  No.  193 


M&IE 
RATE 
(B) 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


85 

70 
70 
70 
70 
70 
70 
60 
63 
75 
8 

63 
65 
70 
70 

75 

60 
70 
70 

70 
70 

70 

70 
70 
70 
62 

24 


13 
13 


275 

180 
180 
180 
180 
180 
180 
134 
168 
189 
18 

163 
178 
180 
180 

189 
134 
180 
180 

180 
180 

180 

180 
180 
180 
141 

46 


73 
73 


EFFECTIVE 
DATE 


03/01/97 

07/01/96 
07/01/96 
07/01/96 
07/01/96 
07/01/96 
07/01/96 
07/01/96 
07/01/96 
07/01/96 
07/01/96 

07/01/96 
07/01/96 
07/01/96 
07/01/96 

07/01/96 
07/01/96 
07/01/96 
07/01/96 

07/01/96 
07/01/96 

07/01/96 

07/01/96 
07/01/96 
07/01/96 
06/01/93 

07/01/96 


02/01/97 
02/01/97 


Page  4 


Maucimum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Conmonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islemds  and  Possessions  of  the  United 
States  by  Federal  government  civilian  employees. 


JMI 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C)  - 

NORTHERN  MARIANA  ISLANDS: 

ROTA 

83 

90 

173 

05/01/96 

SAIPAN 

138 

89 

227 

05/01/96 

TINIAN 

61 

72 

133 

06/01/95 

(OTHER] 

20 

13 

33 

12/01/90 

PUERTO  RICO: 

BAYAMON 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

CAROLINA 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

DORADO 

. 

04/01  --  12/21 

164 

83 

247 

10/01/96 

12/22  --  03/31 

300 

96 

396 

10/01/96 

FAJARDO  [INCL  CEIBA,  LUQUILLO 

&  HUMACAO] 

05/01  --  11/23 

70 

64 

134 

10/01/96 

11/24  --  04/30 

114 

68 

182 

10/01/96 

FT.  BUCHANAN  [INCL  GSA  SVC  CTR,  GUAYNABOl 

^ 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

LUIS  MUNOZ  MARIN  lAP  AGS 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

MAYAGUEZ 

90 

58 

148 

02/01/97 

PONCE 

107 

58 

165 

10/01/96 

ROOSEVELT  ROADS 

05/01  --  11/23 

70 

64 

134 

10/01/96 

11/24  --  04/30 

114 

68 

182 

10/01/96 

ROOSEVELT  ROADS  NAS    2/ 

05/01  --  11/23 

70 

64 

134 

10/01/96 

11/24  --  04/30 

114 

68 

182 

10/01 '96 

SABANA  SECA 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

SABANA  SECA  US  NAVAL  SEC  GRP  ACT 

05/01  --  12/14 

102 

60 

162 

^ 10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

SAN  JUAN 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  government  civilian  employees. 


f 

MAXIMUM 

MAXIMUM 

LOCALITY 

LODGING 
AMOUNT 

M&IE 
RATE 

PER  DIEM 
RATE 

EFFECTIVE 
DATE 

(A)    + 

(B) 

(C) 

SAN  JUAN  US  NAVAL  RESERVE 

STATION 

05/01  --  12/14 
12/15  --  04/30 
[OTHER] 
VIRGIN  ISLANDS  (U.S.): 

102 

130 

70 

60 
63 
50 

162 
193 
120 

10/01/96 
10/01/96 
10/01/96 

ST.  CROIX 

127 

78 

205 

08/01/96 

ST.  JOHN 

04/16  --  12/21 
12/22  --  04/15 
ST.  THOMAS 

242 
391 

89 

100 

331 

491 

08/01/96 
08/01/96 

04/12  --  12/15 
12/16  --  04/11 
WAKE  ISLAND: 

168 
268 

93 

103 

261 

371 

08/01/96 
08/01/96 

WAKE  ISLAND 

40 

35 

75 

10/01/96 

Dated:  March  13. 1997. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  97-6747  Filed  3-17-97;  8:45  am) 
BNJJNGCOOE  SO0O-O4-C 


Department  of  ttie  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Maeting 

The  T&E  Infrastnicture  Ad  Hoc  Study 
of  the  HQ  USAF  Scientific  Advisory 
Board  will  meet  on  April  8-11,  1997  at 
Wright-Patterson  AFB  OH  from  8^.m.  to 
5  p.m. 

The  purpose  is  to  receive  briefings 
and  gather  information  on  the  Test  & 
Evaluation  Study. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  Lunafbrd, 

Air  Force  Federal  Register  Liaison 
Officer. 

IFR  Doc  97-6788  Filed  3-17-97;  8:45  am) 
MLIMO  COCC  )t10-01-P 


Department  of  the  Navy 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Amend  record  systems. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  amend  systems  of  records 
notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  amendments  will  be 
effective  on  April  17,  1997,  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Pohcy  Branch.  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 
■  SUPP1.EMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  systems  of  records  notice  in 
its  inventory  of  record  systems  subject 
to  ihe  Privacy  Act  of  1974  (5  U.S.C. 


552a),  as  amended.  The  changes  to  the 
system  of  records  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  new 
or  altered  systems  reports.  The  record 
systems  being  amended  are  set  forth 
helow  as  amended,  pubhshed  in  their 
entirety. 

Dated:  March  12,  1997. 

L.  M.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

N01 070-10 

SYSTEM  NAME: 

Aviation  Training  Jacket  (September 
20,  1993,  58  FR  48853). 

CHANGES: 
SYSTEM  IDEimFIER: 

Delete  entry  and  replace  with 
'N01542-1'. 


N01542-1 

SYSTEM  NAME: 

Aviation  Training  Jacket. 

SYSTEM  LOCATION: 

The  Aviation  Training  Jacket 
accompanies  the  individual  student  to 
each  Naval  Air  Training  Command 


squadron  as  he  progresses  in  the 
training  program.  Upon  completion  or 
termination  of  training,  the  Aviation 
Training  Jacket  is  forwarded  to  the  Chief 
of  Naval  Air  Training.  250  Lexington 
Boulevard,  Suite  102.  Corpus  Christi, 
TX  78419-5041. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  naval  aviators,  naval  flight 
officers,  naval  flight  surgeons,  aviation 
warrant  officers,  and  pre-commissioning 
training  for  aviation  maintenance  duty 
and  aviation  intelligence  officers.  This 
includes  records  in  the  above  categories 
for  individuals  who  do  not  complete 
prescribed  training. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Aviation  flight  training,  practical  and 
academic  grade  scores,  including  pre- 
training  aviation  test  battery  scores. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTOK 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  maintain  an  up-to-date  student 
flight  record  and  to  evaluate  the 
student's  individual  training  progress 
and  qualifications,  including  aircraft, 
medical  and  physiological 
qualifications. 

ROUnNE  USES  OF  RECORDS  MAVaAMEO  IN  THE 
SYSTEM,  MCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
£>oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  educational  institutions  upon 
individual  requests  for  academic 
transcripts. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders  in  metal  filing  cabinets 
and  limited  access  word  processing 
equipment. 

retrievability: 

Name  and  date  of  designation, 
completion  or  termination  of  training 
and  Social  Security  Number/officer  file 
number. 

SAFEGUARDS: 

Access  is  restricted  to  the  individual 
or  those  who  maintain  training  records 


and  those  who  are  directly  involved 
with  the  individual's  training  or 
evaluation.  The  file  cabinets  containing 
the  jackets  are  in  command  areas  under 
normal  military  24  hour  security 
measures. 

RETENTION  AND  DISPOSAL: 

Two  years  after  completion  of 
advanced  training,  files  are  retired  to  the 
Federal  Records  Center.  Fort  Worth. 
Texas  for  50  years  and  then  destroyed. 
An  individual  aviator  who  retires  or  is 
released  from  active/reserve  duty  may 
request  custody  of  his/her  file  by 
vmting  to  the  Chief  of  Naval  Air 
Training. 

SYSTEM  MANAGB)(S)  AND  ADDRESS: 

Chief  of  Naval  Air  Training.  250 
Lexington  Boulevard.  Suite  102.  Corpus 
Christi.  TX  78419-5041. 

NOTIFICATION  PROCEDURE: 

The  individual  is  informed  that  the 
Aviation  Training  Jacket  is  being 
maintained  and  has  ready  access  to  it 
during  training.  After  training,  he  can 
submit  written  request  to  the  Chief  of 
Naval  Air  Training.  250  Lexington 
Boulevard,  Suite  102.  Corpus  Christi. 
TX  78419-5041. 

Individual  should  provide  name, 
Social  Security  Number  or  officer  file 
niunber.  and  date  of  compledon  or 
termination  of  training.  Personal  visitors 
can  provide  proof  of  identity  by  military 
identification  card,  active  or  retired,  or 
driver's  license  and  some  record  of 
naval  service. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief  of  Naval  Air 
Training.  250  Lexington  Boulevard. 
Suite  102.  Corpus  Christi.  TX  78419- 
5041. 

Individual  should  provide  name. 
Social  Security  Number  or  officer  file 
number,  and  date  of  completion  or 
termination  of  training.  Personal  visitors 
can  provide  proof  of  identity  by  military 
identification  card,  active  or  retired,  or 
driver's  license  and  some  record  of 
naval  service. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Prior  educational  experience,  flight 
grades,  academic  grades  supporting 


flight  training,  physical  fitness/survival/ 
swimming  proficiency,  aviation 
physiology  training  and  qualifications, 
and  birth  certificate. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N01 070-11 
SYSTEM  NAME: 

Flight  Instruction  Standardization  and 
Training  (FIST)  Jacket  (September  20, 
1993,  58  FR  48854). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with 
'N0376(>-2'. 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Jacket 
is  retained  at  the  individual's  command 
until  detachment,  at  which  time  it  is 
given  to  the  individual.' 


N03760-2 
SYSTEM  NAME: 

Flight  Instruction  Standardization  and 
Training  (HST)  Jacket. 

SYSTEM  LOCATION: 

Tlie  FIST  jacket  is  located  at  the 
various  Naval  Air  Training  Commands 
where  the  individual  may  be  assigned. 
Contact  the  Chief  of  Naval  Air  Training. 
250  Lexington  Boulevard.  Suite  102. 
Corpus  Christi,  TX  78419-5041,  to 
determine  the  location  of  any  specific 
command. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  naval  aviators  and  naval  flight 
officers  assigned  to  duty  as  instructors 
within  the  Naval  Air  Training 
Command. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

A  record  of  flight  instruction 
standardization  and  training  required  of 
naval  SNiators  and  naval  flight  officers 
assigned  duty  as  instructors. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C  301.  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  ensure  that  the  flight  instructor's 
qualifications  are  current  to  instruct  in 
the  designated  naval  aircrcft.  both 
academically  and  physiologically.  The 
system  is  used  to  schedule  training 
flights,  qualify  and  designate  flight 
instructors,  etc.  This  system  is  used  by 
Commanding  Officers  and  training 
personnel  of  the  command  to  which  the 
individual  is  assigned. 
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ROUTME  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  INCLUWNG  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  in  metal  file  cabinets. 

retrcvabilfty: 

Name,  rank,  and  Social  Security 
Number. 

SAFEGUARDS: 

Access  is  restricted  to  the  individual, 
his  commanding  officer,  or  those 
involved  in  maintaining  training 
records.  The  file  cabinets  containing  the 
jackets  are  in  command  areas  under 
normal  military  24  hour  security 
measures. 

RETBinON  ANO  DISPOSAL: 

Jacket  is  retained  at  the  individual's 
command  until  detachment,  at  which 
time  it  is  given  to  the  individual. 

SYSTEM  MANAQeR(S)  ANO  ADDRESS: 

Chief  of  Naval  Air  Training,  250 
Lexington  Boulevard,  Suite  102,  Corpus 
Christi,  TX  78419-5041. 

NOmCATION  PnOCEOURE: 

The  individual  is  informed  that  the 
FIST  jacket  is  being  maintained, 
participates  in  its  development  and, 
additionally,  is  required  to  review  the 
jacket  with  his  instructor  periodically. 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  activity  where  assigned 
or  to  the  Chief  of  NavaJ  Air  Training, 
250  Lexington  Boulevard,  Suite  102, 
Corpus  Christi,  TX  78419-5041. 

Individual  should  provide  their  name, 
rank,  and  Social  Security  Nimiber. 

RECOnO  ACCESS  PftOCCOURES: 

The  individual  is  informed  that  the 
FIST  jacket  is  being  maintained, 
participates  in  its  development  and, 
additionally,  is  required  to  review  the 
jacket  with  his  instructor  periodically. 
Any  questions  should  be  directed  to  the 
Chief  of  Naval  Air  Training,  250 
Lexington  Boulevard,  Suite  102,  Corpus 
Christi,  TX  78419-5041. 


CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
histruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Academic  tests,  flight  performance 
evaluation,  check  flight  evaluation, 
instructor's  evaluation,  command 
determinations,  and,  personal  input. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N01 850-2 
SYSTEM  NAME: 

Physical  Disability  Evaluation  System 
Proceedings  (September  20,  1993,  58  FR 
48858). 

CHANGES: 


STORAGE: 

Delete  entry  and  replace  with  'Paper 
and  automated  records,  microfiche,  and 
cassette  recordings.' 

retricvabiuty: 

Delete  entry  and  replace  with  'Year  of 
disability  proceeding,  name,  record 
number,  and  Social  Security  Number 
within  that  year.' 

SAFEGUARDS: 

Delete  entry  and  replace  with  'Files 
are  maintained  in  file  cabinets  or  other 
storage  devices  under  the  control  of 
authorized  personnel  during  working 
hours.  Computerized  system  is 
password  protected.  Access  during 
working  hours  is  controlled  by  Board 
personnel  and  the  office  space  in  which 
the  file  cabinets  and  storage  devices  are 
located  is  locked  after  official  working 
hours.  The  building  in  which  the  office 
is  located  employs  security  guards.' 

RETENTION  AND  DISP08AU 

Delete  entry  and  replace  with 
'Records  are  retained  on-site  at  the 
Naval  Council  of  Personnel  Boards  for 
one  year.  After  that,  they  are  retired  to 
the  Washington  National  Records 
Center,  4205  Suitland  Road,  Suitland, 
MD  20409  for  retention.  After  a  total  of 
75  years,  records  are  destroyed.' 


N01850-2 
SYSTEM  NAME: 

Physical  Disability  Evaluation  System 
Proceedings. 


SYSTEM  LOCATION: 

Physical  Evaluation  Board,  Ballston 
Centre  Tower  2,  801  North  Randolph 
Street,  Arlington,  VA  22203-1989. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Navy  and  Marine  Corps  personnel 
who  have  been  considered  by  a  Physical 
Evaluation  Board  for  separation  or 
retirement  by  reason  of  physical 
disability  (including  those  found  fit  for 
duty  by  such  boards). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  medical  board  reports; 
statements  of  findings  of  physical 
evaluation  boards;  medical  reports  from 
Department  of  Veterans  Affairs  and 
civilian  medical  faciUUes;  copies  of 
military  health  records;  copies  of  JAG 
Manual  investigations;  copies  of  prior 
actions/appellate  actions/review  taken 
in  the  case;  recordings  of  physical 
evaluation  board  hearings;  rebuttals 
submitted  by  the  member;  intra  and 
interagency  correspondence  concerning 
the  case;  correspondence  from  and  to 
the  member,  members  of  Congress, 
attorneys,  and  other  interested 
members;  and  documents  concerning 
the  appointment  of  trustees  for  mentally 
incompetent  service  members. 

AUTMORfTV  FOR  MAMTENANCE  OF  THE  SYSTEM: 
10  U.S.C.  1216  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  determine  fitness  for  duty  or 
eligibility  for  separation  or  retirement 
due  to  physical  disability  of  Navy  and 
Marine  Corps  personnel,  by  establishing 
the  existence  of  disability,  the  degree  of 
disability,  and  the  circumstances  under 
which  the  disability  was  inciured,  and 
to  respond  to  official  inquiries 
concerning  the  disability  evaluation 
proceedings  of  particular  service 
personnel. 

Used  by  the  Office  of  the  Judge 
Advocate  General  relating  to  legal 
review  of  disability  evaluation 
proceedings;  response  to  official 
inquiries  concerning  the  disability 
evaluation  proceedings  of  particular 
service  personnel;  to  obtain  information 
in  order  to  initiate  claims  against  third 
parties  for  recovery  of  medical  expenses 
under  the  Medical  Care  Recovery  Act 
(42  U.S.C.  2651-2653);  and  to  obtain 
information  on  personnel  determined  to 
be  mentally  incom(>etent  to  handle  their 
own  financial  affairs,  in  order  to  appoint 
trustees  to  receive  their  retired  pay. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  »ICLUOWG  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 


552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C  552a(b)(3)  as  follows: 

To  officials  and  employees  of  the 
Department  of  Veterans  Affairs  to  verify 
information  of  service  connected 
disabilities  in  order  to  evaluate 
applications  for  veteran's  benefits. 

The 'Blanket  Routine  Uses' that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOa  AND  PRACTICES  FOR  STORMQ, 

retrcvmq,  acccssmo,  retammq.  and 
doposmq  of  records  m  the  systbi: 

storaqe: 

Paper  and  automated  records, 
microfiche,  and  cassette  recordings. 


Year  of  disability  proceeding,  name, 
record  number,  and  Social  Security 
Number  within  that  year. 

SAfEOUAROS: 

Files  are  maintained  in  file  cabinets  or 
other  storage  devices  under  the  control 
of  authorized  personnel  during  working 
houfs.  Computerized  system  is 
password  protected.  Access  during 
working  hours  is  controlled  by  Board 
personnel  and  the  office  space  in  which 
the  file  cabinets  and  storage  devices  are 
located  is  locked  after  official  working 
hours.  The  building  in  which  the  office 
is  located  employs  security  guards. 

RtlBHION  AND  DMP08AU 

Records  are  retained  on-site  at  the 
Naval  Council  of  Personnel  Boards  for 
one  year.  After  that,  they  are  retired  to 
the  Washington  National  Records 
Center,  4205  Suitland  Road,  Suitland. 
MD  20409  for  retention.  After  a  total  of 
75  years,  records  are  destroyed. 

SYSTEM  MANAOERtS)  AND  address: 

Director,  Naval  Council  of  Personnel 
Boards,  Ballston  Centre  Tower  2,  801 
North  Randolph  Street,  Arlington.  VA 
22203-1989. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Naval 
Coimcil  of  Personnel  Boards,  Ballston 
Tower  2,  801  North  Randolph  Street, 
Arlington,  VA  22203-1989. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  miUtary  grade  or  rate,  and 
date  of  Disability  Evaluation  System 
action.  Written  requests  must  be  signed 
by  the  requesting  individual. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director,  Naval  Council 
of  Personnel  Boards,  Ballston  Tower  2, 
801  North  Randolph  Street,  Arlington, 
VA  22203-1989. 

CONTESTMQ  RECORD  procedures: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  ccmtents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  source  CATCQORKS: 

Mihtary  medical  boards  and  medical 
facihties;  Department  of  Veterans 
Affairs  and  civilian  medical  facilities; 
physical  evaluation  boards  and  other 
activities  of  the  disability  evaluation 
system.  Naval  Council  of  Personnel 
Boards,  the  Bureau  of  Medicine  and 
Surgery;  the  Judge  Advocate  General; 
Navy  and  Marine  Corps  local  command 
activities;  other  activities  of  the 
Department  of  Defense;  and 
amespondence  from  private  counsel 
and  oUier  interested  persons. 

EXBdTIONS  CUUMB)  FOR  THE  SYSTBC 
None. 

N0190fr-1 

svstbiname: 

Naval  Discharge  Review  Board 
Proceedings  (September  9, 1996,  61  FR 
47489). 

changes: 

SYSTEM 


N01 000-2 


Delete  entry  and  replace  with 
'NOlOOO-2'. 


STORAGE: 

Delete  entry  and  replace  with  'Paper 
records  in  file  folders;  microfiche; 
plastic  recording  disks;  recording 
cassettes;  and  computerized  data  base'. 


Add  to  end  of  entry  'Computerised 
data  base  is  password  protected  and 
access  is  limited.' 

RETENTION  AND  DISPOSAU 

Delete  entry  and  replace  with  'Files 
are  transferred  to  the  Washington 
Federal  Records  Center,  4205  Suitland 
Road,  Suitland,  MD  20409  when  case  is 
closed  and  then  destroyed  after  15 
years.' 


Naval  Discharge  Review  Board 
Proceedings.  ^ 

SVSTBI  LOCATION: 

Naval  Discharge  Review  Board, 
Ballston  Centre  Tower  2,  801  North 
Randolph  Street,  Arlington,  VA  22203- 
1989. 

CATEQORKS  OF  MDIVDUALS  COVERS)  BY  IW 


Former  Navy  and  Marine  Corps 
personnel  who  have  submitted 
applications  for  review  of  discharge  or 
dismissal  pursuant  to  10  U.S.C.  1553,  or 
whose  discharge  or  dismissal  has  been 
or  is  being  reviewed  by  the  Naval 
Discharge  Review  Board,  on  its  own 
motion,  or  pursuant  to  an  application  by 
a  deceased  former  mmnber's  next  of  kin. 

CATEOORKS  OF  RECORDS  M  THE  SYSTBt: 

The  file  contains  the  former  member's 
application  for  review  of  discharge  or 
dismissal,  any  supporting  documents 
submitted  therewiUi,  copies  of 
correspondence  between  the  former 
member  or  his  counsel  and  the  Naval 
Discharge  Review  Board  and  other 
correspondence  concerning  the  case, 
and  a  summarized  record  of  proceedings 
before  the  Board. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SVSTSI: 
10  U.S.C  1553  and  E.O.  9397  (SSN). 

puRPoac(s): 

Selected  information  is  used  to 
defend  the  Department  of  the  Navy  in 
civil  suits  filed  against  it  in  the  State 
and/or  Fedraal  courts  system.  This 
information  will  permit  officials  and 
employees  of  the  Board  to  consider 
former  member's  appUcations  for  review 
of  discharge  or  dismissal  and  any 
subsequent  application  by  the  member, 
to  answer  inquiries  on  behalf  of  or  from 
the  former  member  or  counsel  regarding 
the  action  taken  in  the  former  member's 
case.  The  file  is  used  by  members  of  the 
Board  for  Correction  of  Naval  Records 
when  reviewing  any  subsequent 
application  by  the  former  member  for  a 
correction  of  records  relative  to  the 
former  member's  discharge  or  dismissal. 

ROUTSC  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTB^  MaUDMO  CATEQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C  552a(b)(3)  as  follows: 

The  file  is  used  by  counsel  for  the 
former  member,  and  by  accredited 


IMI 


12810 


Federal  Register  /  Vol.  62.  No.  52  /  Tuesday,  March  18.  1997  /  Notices 


representatives  of  veterans' 
organizations  recognized  by  the 
Secretary,  Department  of  Veterans    . 
Affairs  under  38  U.S.C.  3402  and  duly 
designated  by  the  former  member  as  his 
or  her  representative  before  the  Naval 
Discharge  Review  Board. 

Officials  of  the  Department  of  Justice 
and  the  United  States  Attorneys  offices  • 
assigned  to  the  particular  case. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AMD  PRACTICES  TOR  STOfllHQ, 
RrmCVMG,  ACCCSSMG,  RETAINING,  AND 
W5POSMG  OF  RECORDS  M  THE  SYSTEM: 

STOAAOE: 

Paper  records  in  file  folders: 
microfiche;  plastic  recording  disks; 
recording  cassettes;  and  coraputerized 
data  base. 

Retrcvabuty: 

Name,  docket  number,  and/or  Social 
Security  Number. 

safeguards: 

Files  are  kept  within  the  Naval 
Discharge  Review  Board's 
administrative  office.  Access  during 
business  hours  is  controlled  by  Boml 
personnel.  The  office  is  locked  at  the 
close  of  business;  the  building  in  which 
the  office  is  located  employs  security 
guards.  Computerized  data  base  is 
password  protected  and  access  is 
limited. 

RfelfcNIKM  AND  OKPOSAl.: 

Files  are  transferred  to  the 
Washington  Federal  Records  Center, 
4205  Suitland  Road,  Suitland.  MD 
20409  when  case  is  closed  and  then 
destroyed  after  15  years. 

SYSTEM  MANAGER(S)  AfO  ADDRESS: 

Director,  Naval  Council  of  Personnel 
Boards,  Department  of  the  Navy, 
Ballston  Centre  Tower  2,  801  North 
Randolph  Street,  Arlington,  VA  22203- 
1989. 

NOTVICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Naval  Council  of  Personnel  Boards, 
Ballston  Centre  Tower  2.  801  North 
Randolph  Street,  Arlington,  VA  22203- 
1989. 

RKORO  ACCESS  PROCaWRES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director,  Naval  Council 
of  Personnel  Boards,  Ballston  Centre 
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Tower  2,  801  North  Randolph  Street, 
ArUngton.  VA  22203-1989. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
bistruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  files  is 
obtained  from  the  former  member  or 
those  acting  on  the  former  member's 
behalf,  from  military  personnel  and 
medical  records,  and  from  records  of 
law  enforcement  investigations. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBVI: 

None. 

N01900-2 
SYSTEM  NAME: 

Navy  Individual  Service  Review 
Board  (ISRB)  Proceedings  Application 
File  (September  9.  1996,  61  FR  47489). 

CHANGES: 
SYSTEM  OENTmER: 

Delete  entry  and  replace  with 
'NOlOOO-3'. 


N01 000-3 
SYSTEM  NAME: 

Navy  Individual  Service  Review 
Board  (ISRB)  Proceedings  Appfication 
File. 

SYSTEM  LOCATION: 

Bureau  of  Naval  Personnel  (Pers  324), 
2  Navy  Annex.  Washington,  DC  2037D- 
3240. 

CATEGORIES  OF  MOIVnUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  applied  for 
military  status  and  subsequent 
discharge  from  the  United  States  ^avy 
because  they  claim  membership  in  a 
group  which  has  been  determined  to 
have  performed  active  military  service 
with  the  United  States  Navy. 

CATEGORKS  OF  RECORDS  M  THE  SYSTEM: 

Application  for  discharge,  supporting 
documrtitation.  copies  of  / 

correspondence  between  the  individual 
and  the  Navy  ISRB  and  other 
correspondence  concerning  the  case. 

AUTHORITV  FOR  MAMTBIANCE  OF  THE  SYSTEM: 

Pub.L.  95-202  and  E.O.  9397  (SSN). 
PURPOSE(S): 

To  consider  the  individual's 
application  for  military  status  and 
discharge. 


ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  MCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(h)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  TOR  STORING, 
RETRIEVING,  ACCeSSWO,  RETAiNtNG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 
RETRIEVA8NJTY: 

Name  and  Social  Security  Number. 

SAFEGUARDS: 

The  files  are  kept  within  the  Bureau 
of  Naval  Personnel  offices.  Access 
during  business  hours  is  controlled  by 
Bureau  personnel.  Records  not  in  use 
are  maintained  in  a  room  which  is 
locked  during  non-duty  hours.  The 
Bureau  is  seciired  at  the  close  of 
business  and  the  building  in  which  the 
Bureau  is  located  has  limited  access 
controlled  by  security  guards. 

RETEHTION  AND  DISPOSAL: 

Applications  which  are  approved  will 
necessitate  creation  of  a  service  record 
which  is  part  of  the  Navy  Personnel 
Records  System.  Remaining  records  are 
retained  in  the  Bureau  of  Naval 
Personnel  for  two  years  and  then 
destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief  of  Naval  Personnel  (Pers  324), 
Bureau  of  Naval  Personnel,  2  Navy 
Annex.  Washington,  DC  20370-3240. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Code  Pers  324), 
Bureau  of  Naval  Personnel.  2  Navy 
Annex,  Washington,  IX;  20370-3240. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief  of  Naval  Personnel 
(Code  Pers  324).  Bureau  of  Naval 
Personnel.  2  Navy  Annex,  Washington, 
DC  20370-3240. 

CONTESTVIQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 


appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  fi^m  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  files  is 
obtained  from  the  individual  or  those 
acting  on  the  individual's  behalf,  from 
other  military  records  and  from  the 
Department  of  Defense  Qvilian/Military 
Service  Review  Board. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBfe 
None. 

N04385-2 

SYSTEM  NAME: 

Hotline  Program  Case  Files  (February 
22.  1993.  58  FR  10741). 

CHANGES: 
SYSTEM  DENTIFIER: 

Delete  entry  and  replace  with 
'N05041-1'. 

SYSTEMNAME: 

Delete  entry  and  replace  with 
'Inspector  General  (IG)  Records.' 


CATEGORIES  OF  mOIVnUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Any 
person  who  has  been  the  subject  of, 
witness  for,  or  referenced  in  an 
Inspector  General  (IG)  investigation,  as 
well  as  any  individual  who  submits  a 
request  for  assistance  or  complaint  to  an 
Inspector  General.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'Letters/ 
transcriptions  of  complaints,  allegations 
and  queries;  tasking  orders  from  the 
Department  of  Defense  Inspector 
General,  Secretary  of  the  Navy,  Chief  of 
Naval  Operations,  and  Commandant  of 
the  Marine  Corps;  requests  for 
assistance  from  other  Navy/Marine 
Corps  commands  and  activities; 
appointing  letters;  reports  of 
investigations,  inquiries,  and  reviews 
with  supporting  attachments,  exhibits 
and  photographs;  records  of  interviews 
and  synopses  of  interviews;  witness 
statements;  legal  review  of  case  files; 
congressional  inquiries  and  responses; 
administrative  memoranda;  letters  and 
reports  of  action  taken;  referrals  to  other 
commands;  letters  to  complainants  and 
subjects  of  investigations;  court  records 
and  results  of  nonjudicial  punishment; 
letters  and  reports  of  adverse  personnel 
actions;  financial  and  technical  reports.' 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  5014,  Office  of  the  Secretary  of 


the  Navy;  10  U.S.C  5020,  Naval 
Inspector  General:  details;  duties; 
SECNAVINST  5430.57F.  Mission  and 
Functions  of  the  Naval  Inspector 
General,  January  15, 1993.' 

PURPOSE  (s): 

Delete  entry  and  replace  with  'To 
determine  the  facts  and  circumstances 
surrounding  allegations  or  complaints 
against  Department  of  the  Navy 
personnel  and/or  Navy/Marine  Corps 
activities. 

To  present  findings,  conclusions  and 
recommendations  developed  from 
investigations  and  other  inquiries  to  the 
Secretary  of  the  Navy,  Chief  of  Naval 
Operations,  Commandant  of  the  Marine 
Corps,  or  other  appropriate 
Commanders.' 


STORAGE:  \ 

Delete  entry  and  replace  with  'File 
folders  and  computerized  data  base.' 

RETRCVABHiTY: 

Delete  entry  and  replace  with  'By 
subject's  or  complainant's  name;  case 
name;  case  number;  and  other  case 
fields.' 

SAFEGUARDS: 

Delete  entry  and  replace  with  'Access 
is  Umited  to  officials/employees  of  the 
command  who  have  a  need  to  know. 
Files  are  stored  in  locked  cabinets  and 
rooms.  Computer  files  are  protected  by 
software  systems  which  are  password 
protected.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Permanent.  Retired  to  Washington 
National  Records  Center  when  four 
years  old.  Transfer  to  the  National 
Archives  and  Records  Administration 
when  20  years  old.' 


RECORD  SOURCE  CATEGORIES: 

Etelete  entry  and  replace  with 
'Complainants;  witnesses;  Members  of 
Congress;  the  media;  and  other 
commands  or  government  agencies.' 

EXEMPTIONS  CLAMB)  FOR  THE  SYSTEM: 

Delete  first  paragraph  and  replace 
with  'Parts  of  this  system  may  be 
exempt  under  5  U.S.Q  552a(k)(l)  and 
(k)(2),  as  appUcable'. 

N05041-1 

SYsraiNAME: 
Inspector  General  (IG)  Records. 

SYSTEM  LOCATION: 

Office  of  the  Naval  Inspector  Generaf, 
Building  200,  901  M  Street.  SE, 


Washington  DC  20374-5006;  Inspector 
General  offices  at  major  commands  and 
activities  throughout  the  Department  of 
the  Navy  and  other  naval  activities  that 
perform  inspector  general  (IG) 
functions.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  MOIVDUAtS  COVERED  BY  THE 
SYSTEM: 

Any  person  who  has  been  the  subject 
of.  witness  for;  or  referenced  in  an 
Inspector  General  (IG)  investigation,  as 
well  as  any  individual  who  submits  a 
request  for  assistance  or  complaint  to  an 
Inspector  General. 

CATE00RC8  OF  RECORDS  Bl  THE  SYSTEM: 

Letters/transcriptions  of  complaints, 
allegations  and  queries;  tasking  orders 
from  the  Department  of  Defense 
Inspector  General,  Secretary  of  the 
Navy.  Chief  of  Naval  Operations,  and 
Commandant  of  the  Marine  Corps; 
requests  for  assistance  from  other  Navy/ 
Marine  Corps  commands  and  activities; 
appointing  letters;  reports  of 
investigations,  inquiries,  and  reviews 
with  supporting  attachments,  exhibits 
and  photographs;  records  of  interviews 
and  synopses  of  interviews;  witness 
statements;  legal  review  of  case  files; 
congressional  inquiries  and  responses; 
administrative  memoranda;  letters  and 
reports  of  action  taken;  referrals  to  other 
conmiands;  letters  to  complainants  and 
subjects  of  investigations;  court  records 
and  results  of  nonjudicial  punishment; 
letters  and  reports  of  adverse  persormel 
actions;  financial  and  technical  reports. 

AUTHORmr  FOR  MAMTBUNCE  OF  THE  SYSTEM: 

10  U.S.C.  5014,  Office  of  the  Secretary 
of  the  Navy;  10  U.S.C.  5020,  Naval 
Inspector  General:  details;  duties; 
SECNAVINST  5430.57F,  Mission  and 
Functions  of  the  Naval  Inspector 
General,  January  15, 1993. 

PURPOSE(S): 

To  determine  the  facts  and 
drctimstances  surrounding  allegations 
or  complaints  against  Department  of  the 
Navy  personnel  and/or  Navy /Marine 
Corps  activities. 

To  present  findings,  conclusions  and 
recommendations  developed  bom 
investigations  and  other  inquiries  to  the 
Secretary  of  the  Navy,  Chief  of  Naval 
Operations,  Commandant  of  the  Marine 
Corps,  or  other  appropriate 
Commanders. 

ROUnNE  USES  OF  RECORDS  MABITAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 


IMI 
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552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


I  AM)  PNACnCCS  POM  STOHNQ, 
ftETWEVMQ,  ACCCSSMQ,  RCTANNQ,  AND 
Oe^JSMQ  OF  RCCOMM  M  THE  SYSTEM: 

STORAOC: 

Pile  folders  and  computerized  data 
base. 

RETWiVAiaiTV: 

By  subject's  or  complainant's  name; 
case  name;  case  number  and  other  case 
fields. 

Access  is  limited  to  offidals/ 
employees  of  the  command  who  have  a 
neod  to  know.  Files-are  stored  in  locked 
cabinets  and  rooms.  Computer  files  are 
protected  by  software  systems  which  are 
password  protected. 


Permanent.  Retired  to  Washington 
National  Records  Center  when  four 
years  old.  Transfer  to  the  National 
Archives  and  Records  Administration 
when  20  years  old. 

SVSTBi  IMNAQBIM  AND  AOONCSS: 

Naval  Inspector  General,  901  M  Street 
SE.  Washington  Navy  Yard. 
Washington.  DC  20374-5006  or  the 
local  command's  IG  office.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 


Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  should  include  the  full 
name  of  the  requester  and/ or  case 
nimiber. 

CONTESTVIQ  RECOMO  raOCEDUftES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  pubhshed  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  firom  the  system 
manager. 

neCOW)  SOURCE  CATHXNIKS: 

Complainants:  witnesses;  Members  of 
Congress;  the  media;  and  other 
commands  or  government  agencies. 


NOnRCATIOHl 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Naval 
Inspector  General,  901  M  Street  SE, 
Washington  Navy  Yard,  Washington,  DC 
20374-5006  or  the  relevant  command's 
IG  office.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  should  include  the  full 
name  of  the  requester  and/ or  case 
number. 

HECOttP  ACCESS  PflOCCOURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Naval  Inspector  General, 
901  M  Street  SE.  Washington  Navy 
Yard.  Washington,  DC  20374-5006  or 
the  relevant  command's  IG  office. 


I  KM  THE  SVSTBt: 

Portions  of  this  system  may  be  exempt 
under  the  provisions  o  5  U.S.C. 
552a(k)(l)  and  (k)(2),  as  appUcable. 

An  exemption  rule  for  mis  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1).  (2). 
and  (3).  (c)  and  (e)  and  publishml  in  32 
CFR  part  701,  subpart  G.  For  additional 
information  contact  the  system  manager. 

N0630&-2 

svstbiname: 

Administrative  Personnel 
Management  System  (May  22.  1996,  61 
FR  25639). 


SSYSTBi  BCMnHBI: 

Delete  entry  and  replace  writh 
•N050OO-2'. 


CATEOOfVES  or  RKOnOS  M 'THE  SVSTBS: 

Delete  entry  and  replace  with 
'Records  and  correspondence  needed  to 
manage  personnel  and  projects,  such  as 
Name,  Social  Security  Number,  date  of 
birth,  photo  id,  grade  and  series  or  rank/ 
rate,  etc.,  of  personnel;  location 
(assigned  organization  code  and/or  woric 
center  code);  MOS;  labor  code; 
payments  for  training,  travel  advances 
and  claims,  hours  assigned  and  worked, 
routine  and  emergency  assignments, 
functional  responsibilities,  clearance, 
access  to  secure  spaces  and  issuance  of 
keys,  educational  and  experience 
characteristics  and  training  histories, 
travel,  retention  group,  hire/termination 
dates;  type  of  appointment:  leave;  trade, 
vehicle  parking,  disaster  control, 
commimity  relations,  (blood  donor,  etc), 
employee  recreation  programs; 
retirement  category:  awards; 
biographical  data;  property  custody; 
personnel  actions/dates;  violations  of 


rules;  physical  handicaps  and  health/ 
safety  data;  veterans  preference;  postal 
address;  location  of  dependents  and 
next  of  Idn  and  their  addresses;  mutual 
aid  association  memberships;  union 
memberships;  qualifications; 
computerized  modules  used  to  track 
personnel  data;  and  other  data  needed 
for  personneL  financial,  line,  safety  and 
security  management,  as  appropriate.' 
•        •        •        •        « 

N06000-2 

svstbiname: 

Administrative  Personnel 
Management  System. 

SYSTBI  LOCATION: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
maiUng  addresses  are  pubUshed  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices.  Included  in 
this  notice  are  those  records  duplicated 
for  maintenance  at  a  site  closer  to  where 
the  employee  woriu  (e.g..  in  an 
administrative  office  or  a  supervisor's 
work  area). 

Commander  in  Chief,  U.S.  Atlantic 
Command,  1562  Mitacher  Avenue,  Suite 
200.  Norfolk.  VA  23551-2488. 

Commander  in  Chief,  U.S.  Pacific 
Command,  P.O.  Box  64028,  Camp  H.M. 
Smith,  HI,  96861-4028. 

CATEOOWEB  OF  ■OMOUALS  OOVBO)  BY  THE 


All  civilian,  (including  former 
members  and  applicants  for  civilian 
employment),  military  and  contract 
employees. 

CATEQOMCS  OF  RECORDS  M  THE  SYSTBI: 

Records  and  correspondence  needed 
to  manage  personnel  and  projects,  such 
as  Name,  Social  Security  Number,  date 
of  birth,  photo  id,  grade  and  series  or 
rank/rate,  etc.,  of  personnel;  location 
(assigned  organization  code  and/or  work 
center  code);  MOS;  labor  code; 
payments  for  training,  travel  advances 
and  claims,  hours  assigned  and  worked, 
routine  and  emergency  assignments, 
functional  responsibilities,  clearance, 
access  to  secure  spaces  and  issuance  of 
keys,  educational  and  experience 
characteristics  and  training  histories, 
travel,  retention  group,  hire/termination 
dates;  type  of  appointment;  leave;  trade, 
vehicle  parking,  disaster  control, 
community  relations,  (blood  donor,  etc), 
emplojree  recreation  programs; 
retirement  category:  awards; 
biographical  data;  property  custody; 
personnel  actions/dates;  violations  of 
rules;  physical  handicaps  and  health/ 
safety  data;  veterans  preference;  postal 
address;  location  of  dependents  and 
next  of  kin  and  their  addresses;  mutual 


aid  association  memberships;  union 
memberships;  qualifications; 
computerized  modules  used  to  track 
personnel  data;  and  other  data  needed 
for  personnel,  financial,  line,  safety  and 
security  management,  as  appropriate. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SVSTBM: 

5  U.S.C.  301.  DeparUnental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  manage,  supervise,  and  administer 
programs  for  all  Department  of  the  Navy 
civilian  and  military  personnel  such  as 
preparing  rosters/locators;  contacting 
appropriate  personnel  in  emergencies; 
training;  identifying  routine  and  special 
work  assignments;  determining 
clearance  for  access  control;  record 
handlers  of  hazardous  materials;  record 
rental  of  wfelfare  and  recreational 
equipment:  track  beneficial  suggestions 
and  awards;  controlling  the  budget; 
travel  claims;  manpower  and  grades; 
maintaining  statistics  for  minorities; 
employment;  labor  costing;  watch  bill 
preparation;  projection  of  retirement 
losses;  verifying  employment  to 
requesting  (ianking:  rental  and  credit 
organizations:  name  change  location; 
checklist  prior  to  leaving  activity; 
payment  of  mutual  aid  benefits;  safety 
reporting/monitoring;  and,  similar 
administrative  uses  requiring  personnel 
data.  Arbitrators  and  hearing  examiners 
in  civilian  personnel  matters  relating  to 
civiUan  grievances  and  appeals. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMC  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
EtoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORSIG. 
RETRCVMG.  ACCESSMQ,  RETAMMG,  AND 
DISPOSING  OF  RECORDS: 

STORAGE: 

Paper  and  automated  records. 

RETRCVABCfTY: 

Name,  Social  Secmity  Number, 
employee  badge  number,  case  number, 
organization,  work  center  and/or  job 
order,  supervisor's  shop  and  code. 

SAFEGUARDS: 

Password  controlled  system,  file,  and 
element  access  based  on  predefined 
need-to-know.  Physical  access  to 


terminals,  terminal  rooms,  buildings 
and  activities'  groimds  are  controlled  by 
locked  terminals  and  rooms,  guards, 
personnel  screening  and  visitor 
registers. 

RETENTION  AND  DISPOSAL: 

Destroy  when  no  longer  needed  or 
after  two  years,  whichever  is  later; 

SYSTEM  MANA6ER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  Official  maiUng  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

NOTIFICATION  PftOCBNiRE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  should  include  full  name. 
Social  Security  Number,  and  address  of 
the  individual  concerned  and  should  be 
signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  commanding 
officer  of  the  activity  in  question. 
Official  mailing  addresses  are  pubUshed 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  should  include  full  name, 
Social  Security  Number,  and  address  of 
the  individual  concerned  and  should  be 
signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  pubUshed  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  firom  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual,  employment  papers,  other 
records  of  the  organization,  official 
personnel  jackets,  supervisors,  official 
travel  orders,  educational  institutions, 
appUcations,  duty  officer, 
investigations,  OPM  officials,  and/or 
members  of  the  American  Red  Cross. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 
None. 


N0530(M 
SYSTEM  NAME: 

Personnel  Management  and  Training 
Research  Statistical  Data  System 
(February  22.  1993,  58  FR  10751). 

CHANGES: 


SAFEGUARDS: 

Delete  entry  and  replace  with  'Access 
to  building  is  controlled.  Badge  system 
is  used  to  enter  Center;  24  hoiu-  guard 
maintained  on  a  fenced  compound; 
control  of  visitors;  data  bank  users 
having  special  access  codes;  and,  access 
limited  to  only  designated  personnel." 
•         •        »         *        • 

N05300^ 

SYSTEM  NAME: 

Personnel  Management  and  Training 
Research  Statistical  Data  System. 

SYSTEM  location:       * 

Commanding  Officer,  U.S.  Navy 
Personnel  Research  and  Development 
Center,  53335  Ryne  Road,  San  Diego, 
CA  92152-7250. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

U.S.  Navy  and  Marine  Corps 
Personnel  and  appUcants  thereto:  Active 
duty,  reserve,  prior  service,  dependents, 
retired,  and  Department  of  the  Navy 
civilians  fi-om  1951  to  present.  (Only 
samples  of  data  bom  each  category  are 
on  file,  depending  on  research  study.) 

CATEQORCS  OF  RECORDS  M  THE  SYSTBI: 

Performance,  attitudinal, 
biographical,  aptitude,  vocational 
interest,  demographic,  physiological. 
Data  in  any  file  are  limited,  depending 
on  purpose  of  the  research  study. 

AUTHORTTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations. 

PURPOSE(S): 

The  data  are  used  solely  by  Navy 
Personnel  Research  and  Development 
Center  researchers  who  analyze  them 
statistically  to  arrive  at 
recommendations  to  management  on 
such  topics  as:  Comparison  of  different 
training  methods,  selection  tests, 
equipment  designs,  or  poUcies  relating 
to  improving  race  relations  and 
decreasing  drug  abuse.  In  no  case  are 
the  data  used  for  other  than  statistical 
purposes;  that  is.  the  data  are  not  used 
in  making  decisions  affecting  specific 
individuals  as  individuals. 
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ROUTME  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEII,  »4CI.U0IMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STOfflNQ, 
RETmEVWQ,  ACCESSMG,  RETAINMG,  AND 
DISPOSmQ  Of  RECORDS  M  THE  SYSTEM: 

S:tOAAQE: 

Magnetic  tapes,  magnetic  disk,  and 
print 

RETRlEVABaJTY: 

Records  are  retrievable  by  name. 
Social  Security  Number,  or  service/file 
numbers,  but  such  identifying 
information  is  used  only  to  permit 
collation  of  data  for  statistical  analysis, 
and  is  not  used  for  retrieval  of 
individual  records. 

SAFEGUARDS: 

Access  to  building  is  controlled. 
Badge  system  is  used  to  enter  Center  24 
hour  g\iaTd  maintained  on  a  fenced 
compound;  control  of  visitors;  data  bank 
users  having  special  access  codes;  and. 
access  limited  to  only  designated 
personnel. 


RETBdlON  AND  disposal: 

Records  are  destroyed  five  years  after 
termination  of  a  research  project.  They 
are  maintained  within  the  confines  of 
the  Research  Center.  Destruction  is 
accomplished  by  degaussing  magnetic 
tapes  and  disks,  and  shredding  paper 
products. 

SYSrayl  MANAQEIt(S)  AND  ADDRESS: 

Director.  Personnel  and 
Organizational  Assessment  Department, 
Code  12,  Navy  Personnel  Research  and 
Development  Center,  53335  Ryne  Road. 
San  Diego,  CA  92152-7250. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Personnel  and  Organizational 
Assessment  Depanment,  Code  12,  Navy 
Personnel  Research  and  Development 
Center,  53335  Ryne  Road,  San  Diego, 
CA  92152-7250. 

Research  Center  files  are  organized  by 
research  study.  To  determine  if  Center 
files  contain  information  concerning 
himself,  an  individual  would  have  to 


specify  time  and  place  of  participation 
in  the  research,  unit  to  which  attached 
at  the  time,  and  descriptive  information 
about  the  study  so  that  appropriate  data 
may  be  located.  For  a  personal  visit, 
please  contact  the  system  manager. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director,  Personnel  and 
Organizational  Assessment  Department, 
Code  12,  Navy  Personnel  Research  and 
Development  Center,  53335  Ryne  Road, 
San  Diego.  CA  92152-7250. 

Research  Center  files  are  organized  by 
research  study.  To  determine  if  Center 
files  contain  information  concerning 
himself,  an  individual  would  have  to 
specify  time  and  place  of  participation 
in  the  research,  unit  to  which  attached 
at  the  time,  and  descriptive  information 
about  the  study  so  that  appropriate  data 
may  be  located.  For  a  personal  visit, 
please  contact  the  system  manager. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  pubUshed  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  fit)m  the  system 
manager. 

RECORD  SOURCE  CATEGORCS: 

The  source  depends  on  purpose  and 
nature  of  study:  From  the  subjects 
themselves,  educational  institutions, 
supervisors,  peers,  instructors,  spouses, 
and  job  sample  tests. 

EXEMPTIONS  CLAIMED  FOR  THE  SVSTBI: 

None. 
N05300-S 
SYSTEM  NAME: 

Command  Management  Information 
System  (CMIS)  (August  17,  1995.  60  FR 
42854). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with 
'N05233-2'. 


CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

In  line  20,  change  the  word  'work'  to 
'worked'. 


N05233-2 
SYSTEM  NAME: 

Command  Management  Information 
System  (CMIS). 


SYSTEM  location: 

Naval  Computer  and 
Telecommimications  Station, 
Washington,  901  M  Street.  Southeast, 
Building  143,  Washington  Navy  Yard, 
Washington,  DC  20374-5069. 

categories  of  individuals  covered  by  the 
system: 

Current  employee  assigned  miUtary 
personnel,  contractor  personnel  and 
those  separated  within  the  current  five 
fiscal  years. 

categories  of  RECORDS  M  THE  SYSTEM: 

Individual's  Social  Secinity  Number, 
date  of  birth,  home  address,  home 
telephone  number,  education  level,  sex. 
race  or  ethnic  group.  Other  types  of 
records  integrated  with  personnel 
records  include:  (a)  Status  of  travel 
orders  during  the  previous  fiscal  year; 
(b)  vehicle  identification  for  parking 
control  purposes;  (c)  manual  privacy  log 
containing  a  history  of  accesses  made  to 
any  of  the  privacy  protected  data;  (d) 
record  of  personnel  actions  issued;  (e) 
training  data  extracted  &t)m  the 
Individual  Development  Plan  (IDP);  (f) 
history  of  all  promotions  associated 
with  employment  at  Naval  Computer 
and  Telecommunications  Station 
(NAVCOMTELSTA)  Washington;  (g) 
listing  of  security  accesses;  (h) 
manpower  costs  for  all  personnel 
distributed  by  project  and  task;  and  (i) 
data  relating  to  projects  or  endeavors 
that  individuals  have  worked  on.  This 
data  deals  with  costs  and  milestone 
monitoring. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  42  U.S.C.  2000e  et  seq.;  44 
U.S.C.  3101;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  manage  personnel,  monitor 
projects  and  manage  financial  data. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOttM  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
E)oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAINING,  AND 
DISPOStNG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  magnetic 
disk  and  on  magnetic  tape. 


retrievabiltty: 

CMIS  users  obtain  information  by 
means  of  either  a  query  or  a  request  for 
a  standard  report.  Personnel  data  may 
be  indexed  by  any  data  item  although 
the  primary  search  key  is  the  badge 
number. 

SAFEGUARDS: 

Access  to  building  is  protected  by  a 
Card  Access  System  and  uniformed 
guards  requiring  positive  identification 
for  admission.  The  computer  room 
where  data  is  physically  stored  is 
protected  by  a  cipher  lock.  The  system 
is  protected  by  user  accoimt  number 
and  password  sign-on,  data  base 
authority,  set  and  item  authority  for  list, 
add,  delete,  and  update. 

RETENTION  AND  DISPOSAL: 

An  individual's  Personnel  Master 
Data  Set  record  is  retained  in  the  data 
base  as  long  as  they  are  actively 
employed  with  the  Command.  The  on- 
line personnel  data  set  is  piu^ed  of  all 
records  of  separated  personnel  at  the 
end  of  each  fiscal  year.  Historical  data 
may  be  kept  for  five  years  on  separate 
tap*  files  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Resources  Management 
Directorate  (Nl)  NAVCOMTELSTA. 
Washington,  901  M  Street,  Southeast, 
Building  143,  Washington  Navy  Yard, 
Washington,  EXD  20374-5069. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Resources  Management  Directorate  (Nl) 
NAVCOMTELSTA,  Washington,  901  M 
Street,  Southeast,  Building  143. 
Washington  Navy  Yard.  Washington,  DC 
20374-5069. 

Individual  should  provide  full  name 
and  signature  of  the  individual 
concerned  and  his/her  Social  Security 
Number  indicated  on  the  letter.  For 
personal  visits,  the  individual  should  be 
able  to  provide  some  acceptable  form  of 
identification,  i.e.,  driver's  license,  etc. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  vmtten 
iniquiries  to  the  Director,  Resources 
Management  Directorate  (Nl) 
NAVCOMTELSTA,  Washington,  901  M 
Street,  Southeast,  Building  143, 
Washington  Navy  Yard,  Washington,  DC 
20374-5069. 

Individual  should  provide  full  name 
and  signature  of  the  individual 
concerned  and  his/her  Social  Security 
Number  indicated  on  the  letter.  For 
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personal  visits,  the  individual  should  be 
able  to  provide  some  acceptable  form  of 
identification,  i.e.,  driver's  license,  etc. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  firom  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
fi-om  the  individual  to  whom  it  applies, 
from  security  agencies  to  which 
apphcation  for  clearances  have  been 
made,  and  fi-om  agencies'  various 
administrative  departments. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N07220-6 
SYSTEM  NAME: 

Midshipman  Pay  System  (February 
22,  1993,  56  FR  10803). 

CHANGES: 


CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Delete  entry  andj^place  with 
'Mihtary  pay  account  records  (Defense 
Joint  Military  Pay  System).' 

*  »        *        *        • 

purpose: 

Delete  entry  and  replace  with  'To  pay 
Naval  Academy  midshipmen.' 

*  •        »        •        • 

SAFEGUARDS: 

Delete  entry  and  replace  with  'Access 
is  limited  to  Midshipmen  Disbursing 
Office  personnel;  information  is 
password  protected;  and  access  to 
computer  area  is  restricted.' 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Midshipmen's  service  record.' 

*        •        »        •        • 

N0722O-6 
SYSTEM  NAME: 

Midshipman  Pay  System. 
SYSTEM  LOCATION: 

Midshipmen  Disbursing  Office,  U.S. 
Naval  Academy,  101  Sands  Road, 
Annapolis,  MD  21402-5078; 

Defense  Finance  and  Accounting 
Service-Cleveland  Center,  1240  East  9th 
Street,  Cleveland,  OH  44199-2056; 

Defense  Finance  and  Accounting 
Service-Denver  Center,  6760  East 


Irvington  Place,  Denver,  CO  80279- 
5000;  and 

Chief  of  Naval  Personnel,  Bureau  of 
Naval  Personnel,  2  Navy  Annex, 
Washington,  EK:  20370-5001. 

CATEGORIES  OF  MOIVDUALS  COVERED  BY  THE 
system: 

Midshipmen  of  the  U.S.  Naval 
Academy,  AnnapoUs,  MD. 

CATEGORIES  Of  RECORDS  M  THE  SYSTEM: 

Military  pay  account  records  (Defense 
Joint  Military  Pay  System). 

AUTHORITY  FOR  MAWTENANCE  Of  THE  SYSTBI: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOS£(S): 
To  pay  Naval  Academy  midshipmen. 

ROUTWE  USES  Of  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUOMQ  CATEGORE8  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  officials  and  employees  of  the 
Internal  Revenue  Service  and  the  Social 
Security  Administration  for  reporting 
wages,  FICA  tax  and  federal  tax  paid. 

To  the  American  Red  Cross,  Navy 
Relief  Society,  and  U.S.O.  for  personal 
assistance  to  the  member. 

The  Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORtlG. 
RETRCVING,  ACCESS»*G,  RETAINING,  AND 
DISPOSING  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Computerized  and  microfiche  records. 
retrievabiuty: 
Social  Security  Number. 

SAFEGUARDS: 

Access  is  limited  to  Midshipmen 
Disbursing  Office  personnel; 
information  is  password  protected;  and 
access  to  computer  area  is  restricted. 

RETomoN  AND  disposal: 

Records  are  maintained  for  six  years 
and  three  months  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Midshipmen  Disbursing  Office,  U.S. 
Naval  Academy,  101  Sands  Road, 
Annapolis,  MD  21402-5078; 

Defense  Finance  and  Accounting 
Service-Cleveland  Center,  1 240  East  9th 
Street,  Cleveland,  OH  44199-2056;  and 

Defense  Finance  and  Accounting 
Service-Denver  Center.  6760  East 
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Irvington  Place.  Denver.  CO  80279- 
5000. 

NOmCATION  PnOCEIMmE: 

Individuals  can  be  informed  of  any 
records  maintained  in  the  system  by 
identifying  themselves  to  Midshipmen 
Disbursing  Office,  U.S.  Naval  Academy. 
101  Sands  Road.  Annapohs.  MD  21402- 
5078. 

Requesters  should  include  their  full 
name  and  Social  Security  Number  in 
their  request. 

ReCOm  ACCESS  PftOCEOURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Midshipmen  Disbursing 
Office.  U.S.  Naval  Academy.  101  Sands 
Road.  Annapohs.  MD  21402-5078  or 
visit  the  Midshipmen  Disbursing  Office. 
Individual  must  present  his/her 
identification  card  to  obtain  the 
requested  information. 

CONTESTVM  RECORD  PflOCB)URES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORO  SOURCE  CATEOORICB: 

Midshipmen's  service  record. 

ExavnoNS  clamed  for  the  systbh: 
None. 

N12S93-1 

SVSTBINAME: 

Living  Quarters  and  Lodging 
Allowance  (February  22.  1993.  58  FR 
10820). 

CHANGES: 


STSTBINAlfK: 

Delete  entry  and  replace  with 
'Civilian  Overseas  Quarters  and  Lodging 
Allowances.' 


PURPOSEfS): 

Delete  entry  and  replace  with  To 
record  civilian  overseas  employee's 
Uving  quarters  and/or  temporary 
lodging  allowance  entitlement.' 


AUTHORITY  FOR  HAMTENANCE  OF  THE  SVSTBI: 

Delete  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  Regulations 
and  E.O.S  9397  (SSN).  10903. 10970. 
10853.  and  10982.' 


SAFEGUARDS: 

Delete  entry  and  replace  v>rith  "Access 
provided  on  need  to  know  basis  only. 
Access  to  computerized  and  manual 
records  is  limited  he  control  of 
authorized  personnel  during  working 
hours.  The  office  space  in  which  the  file 
cabinets  are  located  is  locked  outside  of 
official  working  hours.  Access  to 
computerized  data  base  is  password 
protected." 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Files 
are  retained  for  four  years  and  then 
destroyed.' 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Individual  and  official  personnel  file.' 

***** 

N12593-1 
SYSTEM  NAME: 

Civihan  Overseas  Quarters  and 
Lodging  Allowances. 

SYSTEM  location: 

Overseas  organizational  elements  of 
the  E>epartment  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Appropriated  and  non-appropriated 
fund  U.S.  civihan  employees  eligible  for 
allowance. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employee's  name,  grade,  address,  rent 
and  utility  expenses,  living  quarters  and 
lodging  allowance,  and  name  of  family 
and/or  members. 

AUTHORITY  FOR  MAMTEHANCE  OF  THE  SYSTBi: 

5  U.S.C.  301.  Departmental 
Regulations  and  E.O.s  9397  (SSN). 
10903,  10970, 10853.  and  10982. 

PURPOS£(S): 

To  record  civilian  overseas 
employee's  living  quarters  and/or 
temporary  lodging  allowance 
entitlement. 

ROUTME  USES  OF  RECORDS  MAWTAMED  M  THE 
SYSTEM,  MCLUOtM  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  officials  of  the  Department  of  State 
for  the  purpose  of  monitoring  the  level 
of  allowances  that  Navy  is  authorized. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 


compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLJOES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMG,  ACCESSMG.  RETAWNNG,  AND 
DISP06MG  OF  RECORDS  M  THE  SYS1EM: 

STORAGE: 

Paper  records  and  computerized  data 
base. 

retrievability: 
Name  and  Social  Security  Number. 

SAFEGUARDS: 

Access  provided  on  need  to  know 
basis  only.  Access  to  computerized  and 
manual  records  is  limited  he  control  of 
authorized  personnel  during  working 
hours.  The  office  space  in  which  the  file 
cabinets  are  located  is  locked  outside  of 
official  working  hours.  Access  to 
computerized  data  base  is  password 
protected. 

RETENTION  AND  DISPOSAL: 

Files  are  retained  for  four  years  and 
then  destroyed. 

SYSTBI  MANAQER(8)  AND  ADDRESS: 

Overseas  commanding  officer  of  the 
activity  in  question.  Official  maihng 
addresses  are  pubUshed  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commanding  Officer  at  the  overseas 
activity  where  he  or  she  is  assigned. 
Official  mailing  addresses  are  pubUshed 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records. 

Requester  should  include  full  name. 
Social  Security  Number,  and  dates 
assigned  to  the  activity. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  Officer  at 
the  overseas  activity  where  he  or  she  is 
assigned.  Official  maihng  addresses  are 
pubUshed  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records. 

Requester  should  include  full  name. 
Social  Security  Number,  and  dates 
assigned  to  the  activity. 

CONTESTWQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Uistruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  fitim  the  system 
manager. 


RECORD  SOURCE  CATEGORIES: 

Individual  and  official  persoimel  files. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTHM: 

None. 
|FR  Doc.  97-6746  Filed  3-17-97;  8:45  am) 

BILUNG  CODE  S00O-O4-F 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

ACTION:  Proposed  collection;  conunents 
requested. 

SUMMARY:  The  Secretary  of  Education 
requests  comments  on  the  Free 
Application  for  Federal  Student  Aid 
(FAFSA)  that  the  Secretary  proposes  to 
use  for  the  1998-99  award  year.  The 
FAFSA  is  completed  by  students  and 
their  famiUes  and  the  information 
submitted  on  the  form  is  used  to 
determine  the  students'  eUgibiUty  and 
financial  need  for  the  student  financial 
assistance  programs  authorized  under 
Title  IV  of  the  Higher  Education  Act  of 
1965.  as  amended.  (Title  IV.  HEA 
Programs).  The  Secretary  is  particularly 
seeking  comments  regarding  whether  all 
the  questions  on  the  FAFSA  are  needed. 
The  Secretary  will  consider  these 
comments  not  only  for  the  1998-99 
FAFSA  but  also  in  the  design  of  the 
1999-2000  FAFSA. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  19. 
1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  coUection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 


SUPPLEMENTARY  INFORMATION:  SecUon 
483  of  the  Higher  Education  Act  of 
1965,  as  amended  (HEA),  requires  the 
Secretary,  "in  cooperation  with  agencies 
and  organizations  involved  in  providing 
student  financial  assistance."  to 
"produce,  distribute  and  process  free  of 
charge  a  common  financial  reporting 
form  to  be  used  to  determine  the  need 
;    and  eligibihty  of  a  student  under"  the 
Title  IV.  HEA  Programs.  This  form  is  the 
FAFSA.  In  addition,  section  483 
authorizes  the  Secretary  to^nclude  on 
the  FAFSA  up  to  eight  non-financial 
data  items  that  would  assist  States  in 
awarding  State  student  financial 
assistance. 

Over  the  past  several  years,  the 
Secretary,  in  cooperation  v«th  the  above 
described  agencies  and  organizations, 
has  added  questions  to  the  form.  Those 
questions  were  added  to  accommodate 
the  needs  of  States  that  administer  State 
student  aid  programs,  and  of 
institutions  of  higher  education  that 
administer  the  Title  IV,  HEA  Programs. 
They  were  also  added  to  faciUtate 
eliminating  or  reducing  the  number  of 
State  and  institutional  forms  that  a 
student  and  his  or  her  family  must 
complete  in  order  to  receive  student 
financial  assistance. 

In  the  context  of  re-engineering  the 
FAFSA  and  looking  at  each  FAFSA 
question  anew,  it  appears  that  a  great 
many  of  the  questions  now  on  the  form 
are  not  needed  to  determine  a  student's 
need  and  eUgibiUty  for  Title  IV,  HEA 
Programs.  Moreover,  it  also  appears  that 
many  questions  are  of  a  marginal  value, 
even  for  State  and  institutional 
piuposes. 

The  1998-99  FAFSA  will  begin  to  be 
used  on  January  1. 1998.  Because  of  the 
lead  time  needed  to  begin  using  that 
form  on  that  date,  the  ^retary  has 
proposed  to  modify  or  eUminate  only  a 
minimum  number  of  questions  of  the 
proposed  1998-99  FAFSA.  Using  the 
1996-97  and  1997-98  FAFSAs  as  a 
reference  point,  the  Secretary  proposes 
eliminating  question  37.  The  Secretary 
proposes  to  combine  questions  20  and 
21  into  a  single  yes/no  question,  as 
follows:  "Will  you  have  received  a  high 
school  diploma  or  earned  a  GED  before 
the  first  date  of  your  enrollment  in 
college?"  The  Secretary  proposes  to 
elimmate  the  "day"  in  questions  12.  31. 
and  50  leaving  just  the  "month"  and 
"year."  Finally,  the  Secretary  proposes 
to  eliminate  the  fourth  option  imder 
"housing  codes"  on  page  four  of  the 
FAFSA.  The  Secretary  seeks  comments 
on  these  modifications. 

With  regard  to  the  1999-2000  FAFSA. 
using  the  1996-97  and  1997-98  FAFSAs 
as  a  reference  point,  the  Secretary  notes 


that  a  student  does  not  need  to  complete 
the  following  questions  in  order  to  have 
his  or  her  eligibiUty  and  need  for  Title 
IV,  HEA  Programs  determined:  11-14. 
18. 20-39, 50,  53-54,  65-66,  and  92- 
105.  Therefore  the  Secretary  requests 
comments  on  the  need  and  desirability 
of  these  quesUons. 

In  particular,  the  Secretary  requests 
conunents  on  whether  a  particular 
question  is  integral  to  a  State  student 
aid  program,  and  requests  each  State  to 
list  in  order  of  importance,  those 
questions  that  it  needs  to  administer  its 
State  student  aid  programs. 

The  Secretary  is  publishing  this 
request  for  comment  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501  et  seq. 
Under  that  Act,  ED  must  obtain  the 
review  and  approval  of  the  Office  of 
Management  and  Budget  (OMB)  before 
it  may  use  a  form  to  coUect  information. 
However,  under  the  procedure  for 
obtaining  approval  from  OMB,  ED  must 
first  obtain  public  comment  on  the 
proposed  form,  and  to  obtain  that 
comment,  ED  must  publish  this  notice 
in  the  Federal  Register. 

In  addition  to  comments  requested 
above,  to  accommodate  the 
requirements  of  the  Paperwork 
Reduction  Act,  the  Secretary  is 
interested  in  receiving  comments  with 
regard  to  the  following  matters:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  wiU 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quaUty,  utiUty, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  March  12, 1997. 

Gloria  Parker, 

Director.  Information  Resources  Management 
Group. 

Office  of  Postsecondary  Education 

Type  o/fleview:  Revision. 

Title:  Free  AppUcation  for  Federal 
Student  Aid  (FAFSA). 

Frequency:  Annually. 

Affected  Public:  Individuals  and 
families. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  9,831,756. 
Burden  Hours:  7,625,993. 

Abstract:  The  FAFSA  collects 
identifying  and  financial  information 
about  a  student  and  his  or  her  family  if 
the  student  appUes  for  Title  IV,  Higher 
Education  Act  (HEA)  Program  funds. 
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This  information  is  used  to  calculate  the 
student's  expected  family  contribution, 
which  is  used  to  determine  a  student's 
financial  seed.  The  infonnation  is  also 
used  to  determine  the  student's 
eligibility  for  grants  and  loans  under  the 
Title  IV,  HEA  Programs.  It  is  further 
used  for  determining  a  student's 
eligibility  and  need  for  State  and 
institutional  financial  aid  programs. 

[FR  Doc.  97-6742  Filed  3-17-97;  8:45  am| 

BILUNQ  CODE  4000-01-P 


Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  17, 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPt.EMENTARY  INFORMATKDN:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obhgations.  The  Director  of  the 


Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  conmient  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  March  12,  1997. 

Gloria  Parker, 

Director.  Information  Resources  Management 
Group. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Combined  Application  for  the 
Talent  Search  and  Educational 
Opportunity  Centers  Program. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
local  or  Tribal  Gov't,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  1,200. 

Burden  Hours:  40,800. 

Abstract:  The  application  form  is 
needed  to  conduct  a  national 
competition  for  program  years  97-98  for 
the  'Talent  Search  and  the  Educational 
Opportunity  Centers.  These  programs 
provide  federal  financial  assistance  in 
the  form  of  grants  to  institutions  of 
higher  education,  public  and  private 
agencies  and  organizations, 
combinations  of  institutions  and 
agencies  and,  in  exceptional  cases, 
secondary  schools  to  establish  and 
operate  projects  designed  to  provide 
information  regarding  financial  and 
academic  assistance  available  for 
individuals  who  desire  to  pursue  a 
program  of  postsecondary  education, 
and  assist  individuals  to  apply  for 
admission  to  institutions  that  offer 
programs  of  postsecondary  education. 

[FR  IX)C.  97-6743  Filed  3-17-97;  8:45  am] 

BILUNQ  COOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Site  Services  Division;  Notice  of 
Availability  of  a  Cooperative 
Agreement  Solicitation  for  the  History 
of  the  Savannah  River  Site 

AGENCY:  U.S.  Department  of  Energy 
(DOE).  Savannah  River  (SR)  Office. 
ACTION:  Notice  of  Availability  of  a 
Cooperative  Agreement  Solicitation. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  at  SR  is  announcing  the 
availability  of  a  cooperative  agreement 
solicitation  for  the  history  of  the 
Savannah  River  Site  (SRS).  The  SRS  is 
approaching  its  fiftieth  anniversary  and 
is  currently  involved  in  closing  old 
production  facilities  and  related 
environmental  restoration  of  these 
facilities.  The  solicitation  was  made 
available  on  February  28,  1997; 
applications  are  due  March  28,  1997. 
SUPPLEMENTARY  INFORMATION:  As  a 
matter  of  legacy  and  education,  it  is 
important  that  Savannah  River  capture 
the  technical  history  of  the  old 
production  facilities,  related  eirtifacts, 
and  the  technology  developed  at  SRS 
from  the  inception  of  the  site  in  the 
early  1950's  to  the  present  time. 

The  purpose  of  this  solicitation  is  to 
establish  a  mechanism  to  research, 
develop  and  preserve  the  mission 
(nuclear  materials  production)  history  of 
SRS,  and  to  provide  a  product  tool  to  be 
used  for  continual  education  and  public 
information  purposes. 

The  participant  will  conduct  a  three- 
phased  project  to  record  and  preserve 
the  history  of  the  SRS.  Phase  One  will 
involve  a  survey  of  structures  and 
artifacts  of  historic  significance  at  SRS 
including  photographs  and  documents, 
development  of  criteria  for  determining 
historic  significance,  and  the  recording 
of  oral  histories  from  scientists  and 
engineers  associated  with  the 
development  of  nuclear  energy  at  SRS. 
Phase  'Two  will  require  the  gathering, 
archiving  and  storage  of  those  items 
identified  in  the  Phase  One  survey. 
Phase  Three  will  consist  of  the 
preparation  and  submission  of  an 
electronic  narrative  of  the  site  history 
and  recommendations  for  archival  and 
future  use  of  the  artifacts,  documents, 
photographs  and  personal  narratives. 

All  phases  of  this  project  must  be 
carried  out  in  concert  and  with  the 
objective  of  compiling  a  site  history  that 
evaluates  and  determines  the 
significance  of  SRS'  role  in  the  Cold 
War  and  provides  recommendations  for 
nomination  of  various  site  buildings  and 
structures  to  the  National  Register  of 
Historic  Places  including 
recommendations  for  meeting 


nomination  guidelines  under  Section 
106  of  the  National  Historic 
Preservation  Act. 

The  project  should  be  conducted  with 
input  from  experts  in  the  various 
professional  disciplines  involved  in  the 
development  and  operation  of  the  SRS 
and  led  by  historians  whose  area  of  . 
expertise  includes  twentieth  century 
military/industrial  development  in  the 
United  States. 

Those  who  submitted  an  Expression 
of  Interest  (EOI)  in  response  to  the 
Department's  August  1996  request  for 
EOI's  will  automatically  receive  a  copy 
of  the  soUcitation.  Requests  for  copies  of 
the  solicitation  should  be  received  in 
writing  or  be  transmitted  via  facsimile 
to  (803)  725-8573  no  later  than  close  of 
business  (4:00  p.m.  Eastern  Standard 
Time)  March  14,  1997.  Requests  or 
notifications  should  be  sent  to  Ms. 
Angela  M.  Sistrunk,  Contracts 
Management  Division,  U.S.  Deftartment 
of  Energy,  P.O.  Box  A,  Aiken,  SC  29802. 
Telephonic  requests  will  not  be 
accepted. 

Issued  in  Aiken,  SC.  on  March  4, 1997. 
Ronald  D.  Simpson, 
Head  of  Contracting  Activity  Designee, 
Contracts  Management  Division,  Savannah 
River  Operations  Office. 
(FR  Doc.  97-6782  Filed  3-17-97;  8:45  am] 
BiLUNG  COOE  64S0-01-P 
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Office  of  the  Secretary 

Privatization  Working  Group:  Notice  of 

Availability  of  the  Report  of  the 
Privatization  Working  Group 

agency:  Office  of  the  Secretary. 
Department  of  Energy  (DOE). 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Privatization  Working 
Group,  established  by  the  Secretary  of 
Energy  to  examine  how  privatization 
could  help  the  Department  utilize  its 
resources  more  efficiently,  has 
completed  its  work  and  provided  its 
recommendations  to  the  Secretary.  This 
notice  announces  the  availability  of  the 
Working  Group's  report  entitled. 
"Harnessing  the  Market:  The 
Opportunities  and  Challenges  of 
Privatization"  Report  #DOE/S-0120.  It 
also  requests  the  views  of  the  public  on 
the  policy,  principles,  and 
recommendations  contained  therein. 
DATES:  Comments  should  be  submitted 
on  or  before  May  19,  1997. 
ADDRESSES:  Written  comments  on 
Report  #  DOE/S-0120  should  be  sent  to: 
The  Office  of  the  Executive  Secretariat, 
U.S.  Department  of  Energy,  Forrestal 
Building,  1000  Independence  Ave.,  SW, 
Room  7E-054,  Washington,  DC  20585. 


Copies  of  this  report,  #DOE/S-0120 
may  be  ordered  from  the  Public 
Inquiries  Office,  U.S.  Department  of 
Energy,  Forrestal  Building,  1000 
Independence  Ave.,  SW,  Room  lE-206 
or  by  calling  (202)  586-5575. 

The  report  is  also  available  on  the 
Internet  at:  http://www.doe.gov/ 
privatization/report. 

Additionally,  this  report  is  available 
for  inspection  in  the  Public  Reading 
Rooms  at  DOE  Headquarters  and  in  the 
Department's  primary  field  offices.  The 
locations  and  telephone  numbers  of 
these  Reading  Rooms  are: 
U.S.  Department  of  Energy.  Public 
Reading  Room,  1000  Independence 
Ave.,  Room  lE-090.  SW,  Washington, 
DC  20585  (202) 586-5955 
National  Atomic  Museum,  Public 
Reading  Room,  20358  Wyoming 
Boulevard  SE,  Kirtland  Air  Force 
Base,  NM  87117.  505-845^378.  Attn: 
Diane  Zepeda 
Chicago  Of^rations  Office,  Public 
Reading  Room,  9800  South  Cass 
Avenue,  Argonne,  IL  60439,  630-252- 
2010,  Attn:  Sandra  Geib 
Idaho  Operations  Office,  Public  Reading 
Room,  1776  Science  Center  Drive. 
Idaho  Falls.  ID  83415.  208-526-1144, 
Attn:  Gail  Wilmore 
Nevada  Operations  Office.  Pubfic 
Reading  Room,  2621  Losee  Rd.  Bldg. 
B-3  Mail  Stop  548,  Las  Vegas,  NV 
89030,  702-295-1628,  702-295-1128, 
Attn:  Janet  Fogg 
Oak  Ridge  Operations  Office,  Public 
Reading  Room,  Federal  Building,  200 
Administration  Road,  Oak  Ridge,  TN 
37830,  423-576-1216,  Attn:  Jane 
Greenwalt 
Oakland  Operations  Office,  Pubfic 
Reading  Room-Room  IH/EIC,  1301 
Clay  Street,  Oakland  CA  94612.  510- 
637-1794.  Attn:  Lauren  Noble 
U.S.  Department  of  Energy,  Public 
Reading  Room.  University  of  South 
Carolina- Aiken,  171  University 
Parkway,  Second  Floor  Library, 
Aiken,  SC  29801,  803-725-1408. 
Attn:  Pauline  Conner 
U.S.  Department  of  Energy,  Public 
Reading  Room,  Ohio  Field  Office,  1 
Mound  Road,  Miamisburg,  OH  45342. 
513-865-3174.  Attn:  Cindy  Franklin- 
1st  Floor 
U.S.  Department  of  Energy,  PubUc 
.    Reading  Room,  Richland  Operations. 
100  Sprout  Road.  Richland.  WA 
99352.  509-376-8583.  Attn:  Terri 
Traub 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Contract  Reform  Project  Office.  U.S. 
Department  of  Energy,  room  GA-155, 
Washington,  DC  20585  (202)  586-0800, 
or  the  individual  site  offices  as 
designated  below: 


Albuquerque  Operations  Office— Jim 
Hoyal  (505)  845-5751 

Chicago  Operations  Office — ^Jerry 
Zimmer  (630)  252-2129 

Federal  Energy  Technology  Center- 
Carroll  Labton  (412)  892-6199 

Golden  Field  Office— Jeff  Baker  (303) 
275-4785 

Idaho  Operations  Office— Jan  Chavez 
(208) 526-5968 

Nevada  Operations  Office-Rick 

Betteridge  (702)  295-0520 
Oak  Ridge  Operations  Office — Steven 

Wyatt  (423)  576-0885 
Oakland  Operations  Office— Jim 

Hirahara  (510)  637-1658 
Ohio  Field  Office— Pete  Greenwald 

(937)  865-3862 

Richland  Operations  Office— Lief 
Erickson  (509)  376-7272 

Rocky  Flats  Field  Office— Jeff  Kenidge 
(303) 966-2866 

Savannah  River  Operations  Office — 
Chris  Van  Horn  (803)  725-5313 

SUPPLEMENTARY  INFORMATION:  Former 
Secretary  of  Energy,  Hazel  R.  O'Leary,   . 
initiated  a  broad  slate  of  strategic  and 
managerial  reform  initiatives  to 
transform  the  Department  to  better  meet 
the  challenges  of  the  21st  Century.  The 
reports  that  support  these  reforms 
consistently  identified  privatization  as  a 
potentially  powerful  management  tool 
to  enable  institutional  change.  In 
recognition  of  this  and  in  support  of  the 
Clinton  Administration's  commitment 
to  a  government  that  works  better  and 
costs  less,  the  Secretary  formed  the 
Privatization  Working  Group  to  examine 
how  privatization  could  help  transform 
DOE. 

The  report  of  the  Working  Group, 
Harnessing  the  Market:  The 
Opportunities  and  Challenges  of 
Privatization,  provides  an  analysis  of 
the  major  issues  that  affect  privatization 
within  the  Department  of  Energy.  The 
report  includes  13  case  studies  that 
explore  actual  EKDE  privatization  efforts 
over  the  past  two  years.  Additionally,  it 
summarizes  the  key  legal  authorities 
that  govern  each  of  the  three  types  of 
privatization  opportunities  discussed  in 
the  report.  Finally,  the  report  makes  a 
series  of  recommendations  and  outlines 
accompanying  actions  that  will  help  the 
Department  seize  the  opportunities 
presented  by  privatization  and  confront 
its  challenges.  The  report  stresses  that 
when  wisely  considered  and  carefully 
implemented,  privatization  is  a 
powerful  strategic  management  tool. 

The  Department  is  interested  in  the 
views  of  stakeholders  on  the  report's 
recommendations  and  action  items. 
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bsued  in  Washington,  DC  on  March  12. 
1997. 

Dan  W.  Reichar, 

Chief  of  Staff,  Department  of  Energy. 
|FR  Doc.  97-6780  Filed  ^-17-97;  8:45  am) 
MLUNQCOOC  t*e»  01-# 

Offica  of  General  Counsel 

Unfunded  Mandates  Refonn  Act; 
Intergovernmental  Consultation 

AQENCY:  Office  of  the  General  Counsel, 

Department  of  Energy. 

action:  Notice  of  final  statement  of 

policy. 

SUMMARY:  The  Department  of  Energy 
(DOE)  today  pubhshes  a  final  statement 
of  pohcy  on  intergovernmental 
consultation  imder  the  Unfunded 
Mandates  Refonn  Act  of  1995.  The 
poUcy  reflects  the  guideUnes  and 
Lnstmctions  that  the  Director  of  the 
Office  of  Management  and  Budget 
(OMB)  provided  to  each  agency  to 
develop,  with  input  from  State,  local, 
and  tribal  officials,  an 
intergovernmental  consultation  process 
with  regard  to  significant 
intergovernmental  mandates  contained 
in  a  notice  of  proposed  rulemaking. 
EFFECTIVE  DATE:  This  pohcy  is  effective 
March  18, 1997. 

FOR  FURTHER  MFORMAT10H  CONTACT: 
Steve  Duarte,  Office  of  the  Assistant 
General  Counsel  for  Regulatory  Law, 
U.S.  Department  of  Energy.  1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585,  (202)  586-9507. 
SUPPLEMENTARY  INFORMATION:  Section 
203  of  the  Unfunded  Mandates  Reform 
Act  of  1995  (the  Act),  2  U.S.C.  1533, 
requires  that,  prior  to  estabUshing 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments,  the  agency  shall  have 
developed  a  plan  that,  among  other 
things,  provides  for  notice  to  potentially 
affected  small  govenunents.  if  any.  and 
for  a  meaningful  and  timely  opportunity 
to  provide  input  in  the  development  of 
regulatory  proposals.  Section  204(a)  of 
the  Act  requires  each  agency  to  develop, 
to  the  extent  permitted  by  law,  an 
effective  process  to  permit  timely  input 
by  elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  in 
the  development  of  a  regulatory 
proposal  containing  a  proposed 
"significant  intergovernmental 
mandate"  that  is  not  a  requirement 
specifically  set  forth  in  law.  2  U.S.C. 
1531. 1534(a). 

A  "significant  intergovernmental 
mandate"  under  the  Act  is  any 
provision  in  a  Federal  agency  regulation 
that:  (1)  Would  impose  an  enforceable 


duty  upon  State,  local,  or  tribal 
governments  (except  as  a  condition  of 
Federal  assistance);  and  (2)  may  result 
in  the  expenditiue  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  milhon  (adjusted  annually  for 
infiation)  in  any  one  year.  See  2  U.S.C. 
658(5)(A)(i),  1532(a).  The  Act  defines 
"small  government"  to  mean  any  small 
governmental  jurisdiction  defined  in  the 
Regulatory  FlexibiUty  Act.  5  U.S.C. 
601(5).  and  any  tribal  government.  2 
U.S.C.  658(11). 

In  January  1996.  DOE  pubUshed  a 
notice  of  a  proposed  pohcy  to 
implement  this  portion  of  the  Act  and 
the  OMB  guidelines  and  instructions 
pubhshed  on  September  29, 1995  (60  FR 
50651)  that  deal  with  the 
intergovernmental  consultation  process. 
DOE  sought  public  comment  on  the 
proposed  pohcy  in  order  to  give  State, 
local  and  tribal  officials,  as  well  as 
members  of  the  pubUc.  an  opportimity 
to  comment  on  the  policy  before  it  was 
finalized.  DOE  received  comments  from 
one  commenter.  The  DOE  reviewed  the 
comments  and  has  determined  to 
finalize  the  proposed  pohcy  with  the 
modifications  as  described  below. 

The  commenter  suggested  that 
indirect  notification  to  local  elected 
officials  (or  their  designees)  through  the 
National  League  of  Cities,  the  National 
Association  of  Counties,  and  the  U.S. 
Conference  of  Mayors  may  not  provide 
notification  to  those  local  elected 
officials  who  are  not  members  of  these 
national  organizations.  The  commenter 
suggested  that  DOE  also  notify  the  State 
Municipal  Leagues.  DOE  has  decided  to 
implement  this  suggestion  in  the 
following  manner.  DOE  understands 
that  a  number  of  the  State  Municipal 
Leagues  are  members  of,  and  are 
represented  by.  one  or  another  of  the 
named  national  organizations.  DOE  will 
notify  directly  the  State  Municipal 
Leagues  that  are  not  otherwise 
represented  by  one  of  the  named 
national  organizations. 

The  commenter  suggested  that,  in 
determining  if  an  unfimded  mandate 
triggers  the  $100  miUion  threshold,  the 
DOE  should  not  discount  futiu^  costs  to 
present  value.  After  consulting  with 
OMB,  DOE  has  accepted  this  suggestion. 

The  commenter  also  suggestedthat 
DOE  open  the  consultation  process 
whenever  a  DOE  rule  would  create  an 
unfunded  mandate,  without  regard  for 
the  cost  of  the  mandate.  DOE  has  not 
accepted  this  suggestion  because  the  Act 
provides  otherwise,  and  in  any  event, 
issues  about  a  proposed  mandate  could 
be  presented  during  the  comment 
period  provided  in  the  notice  of 
proposed  rulemaking.  The  Act  assigns 
to  the  agency  the  obligation  to  assess  the 


effects  of  Federal  regulatory  actions  on 
State,  local  and  tribal  governments.  2 
U.S.C.  1531.  The  Act  requires  that  the 
agency  permit  State,  local,  and  tribal 
governments  to  provide  input  in  the 
development  of  regulatory  proposals 
when  the  regulatory  proposals  contain 
significant  Federal  intergovernmental 
mandates.  2  U.S.C.  1534.  If  the  agency 
finds  that  the  unfunded  mandate  does 
not  rise  to  the  level  of  a  "significant 
intergovernmental  mandate"  under  the 
Act.  then  the  consultation  process  is  not 
required.  However,  such  a  finding 
would  not  preclude  a  State,  local,  or 
tribal  government  from  commenting  in 
a  pubhc  hearing  or  in  a  meeting  with 
agency  officials  on  a  proposed 
intergovernmental  mandiate  that  is 
below  the  threshold  of  a  "significant 
intergovernmental  mandate.' 

Finally,  the  commenter  suggested  that 
DOE  create  a  review  process  whereby 
local  government  officials  can  petition 
to  have  DOE's  threshold  determination 
reviewed  by  a  "neutral  party."  DOE  has 
not  accepted  this  suggestion  because  the 
Act  specifically  provides  for  judicial 
review.  2  U.S.C.  1571. 

In  accordance  with  section  801  of  the 
Small  Business  Regulatory  Enforcement 
Act  of  1996.  5  use.  801,  DOE  will 
report  to  Congress  the  promulgation  of 
this  Statement  of  FoUcy  prior  to  its 
effective  date. 

Issued  in  Washington,  DC.  on  March  11, 
1997. 

Mary  Anne  SulUvan, 
Acting  General  Counsel. 

On  the  basis  of  the  foregoing,  DOE 
adopts  the  following  Statement  of 
Pohcy: 

Statement  of  Policy  on  the  Process  Cm- 
Intergovenunental  Consultation  Under 
the  Unfunded  Mandates  R^rm  Act  of 
1995 

/.  Purpose 

This  Statement  of  PoUcy  implements 
sections  203  and  204  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Act),  2 
U.S.C.  1533, 1534,  consistent  with  the 
guidelines  and  instructions  of  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB). 

n.  Applicability 

This  Statement  of  PoUcy  apphes  to 
the  development  of  any  regulation 
(other  than  a  regulation  for  a  financial 
assistance  program)  containing  a 
significant  intergovernmental  mandate 
under  the  Act.  A  significant 
intergovernmental  mandate  is  a 
mandate  that:  (1)  Would  impose  an 
enforceable  duty  upon  State,  local,  or 
tribal  governments  (except  as  a 
condition  of  Federal  assistance);  and  (2) 


may  result  in  the  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  of  $100  million  (adjusted 
annually  for  inflation)  in  any  one  year. 
DOE  officials  may  apply  this  Statement 
of  Pohcy  selectively  if  there  is  an 
exigent  need  for  immediate  agency 
action  that  would  warrant  waiver  of 
prior  notice  and  opportunity  for  pubUc 
comment  under  the  Administrative 
Procedure  Act,  5  U.S.C.  553. 

///.  Intergovernmental  Consultation 

When  to  begin.  As  early  as  possible  in 
the  development  of  a  notice  of  proposed 
rulemaking  (for  other  than  a  financial 
assistance  program)  that  involves  an 
enforceable  duty  on  State,  local,  or  tribal 
governments,  the  responsible  Secretarial 
Officer,  vnth  the  concurrence  of  the 
Assistant  Secretary  for  Policy  and  the 
General  Counsel,  should  estimate 
whether  the  aggregate  compliance 
expenditures  will  be  in  the  amount  of 
$100  million  or  more  in  any  one  year. 
In  making  such  an  estimate,  the 
Secretarial  Officer  ordinarily  should 
adjust  the  $100  miUion  figure  in  years 
after  1995  using  the  Cross  Domestic 
Product  defiator  as  contained  in  the 
Annual  Report  of  the  Counsel  of 
Economic  Advisors  which  is  part  of  the 
Economic  Report  of  the  President. 

Content  of  notice.  Upon  determining 
that  a  proposed  regulatory  mandate  on 
State,  local,  or  tribal  governments  may 
be  a  significant  intergovernmental 
mandate,  the  Secretarial  Officer 
responsible  for  the  rulemaking  should 
provide  adequate  notice  to  pertinent 
State,  local  and  tribal  officials:  (1) 
Describing  the  nature  and  authority  for 
the  rulemaking:  (2)  explaining  DOE's 
estimate  of  the  resulting  increase  in 
their  governmental  expenditure  level; 
(3)  inviting  them  to  participate  in  the 
development  of  the  notice  of  proposed 
rulemaking  by  participating  in  meetings 
writh  EKDE  or  by  presenting  their  views 
in  writing  on  the  likely  effects  of  the 
regulatory  requirement  or  legally 
available  pohcy  alternatives  that  DOE 
should  take  into  account.  If  DOE 
publishes  an  advance  notice  of 
proposed  rulemaking,  then  these  issues 
may  be  addressed  in  that  advance 
notice. 

How  to  notify  State  and  tribal 
officials.  With  respect  to  State  and  tribal 
governments,  actual  notice  should  be 
given  by  letter,  using  a  maiUng  hst 
maintained  by  the  DOE  Office  of 
hitergovemmental  and  External  Affairs 
that  includes  elected  chief  executives 
(or  their  designees),  chief  financial 
officers  (or  their  designees),  the  National 
Governors  Association,  and  the  National 
Congress  of  American  Indians.  The 


Secretarial  Officer  also  should  provide 
notice  in  the  Federal  Register. 

How  to  notify  local  officials.  With 
respect  to  local  governments,  the 
Secretarial  Officer  should  provide 
notice  through  the  Federal  Register  and 
by  letter  to  the  National  League  of 
Cities,  the  National  Association  of 
Counties,  the  U.S.  Conference  of 
Mayors,  and  any  State  Municipal 
League  not  represented  by  a  national 
association.  If  a  significant 
intergovernmental  mandate  might  affect 
local  governments  in  a  limited  area  of 
the  United  States,  then  the  Secretarial 
Officer,  in  consultation  writh  the  Office 
of  Intergovernmental  and  External 
Affairs,  should  give  actual  notice  by 
letter  to  appropriate  local  officials  if 
practicable. 

Exemption  from  the  Federal  Advisory 
Conunittee  Act.  Secretarial  Officers  are 
encouraged  to  meet  with  State,  local, 
and  tribal  elected  officials  (or  their 
designees)  to  exchange  views, 
information,  and  advice  concerning  the 
implementation  of  intergovernmental 
responsibilities  or  administration 
Section  204(b)  of  the  Act,  2  U.S.C. 
1534(b),  exempts  from  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.) 
meetings  for  this  purpose  that  do  not 
include  other  members  of  the  public. 

Small  government  consultation  plan. 
If  the  proposed  regulatory  requirements 
might  significantly  or  imiquely  affect 
small  governments,  then  the  Secretarid 
Officer  should  summarize  in  the 
Supplementary  Information  section  of 
the  notice  of  proposed  rulemaking  its 
plan  for  intergovernmental  consultation 
under  section  203  of  the  Act.  Unless 
impracticable,  the  plan  should  provide 
for  actual  notice  by  letter  to  i>otentially 
affected  small  governments. 

Docujnenting  compliance.  The 
Supplementary  Information  section  of 
any  notice  of  proposed  and  final 
rulemaking  involving  a  significant 
intergovernmental  mandate  upon  State, 
local,  or  Indian  tribal  governments 
should  describe  DOE's  determinations 
and  comphance  activities  under  the  Act. 
The  Supplementary  Information  section 
of  the  notice  of  proposed  rulemaking 
should  describe  the  estimated  impact  of 
an  intergovenmiental  mandate,  the 
assiunptions  underlying  its  calculation, 
and  the  resulting  determination  of 
whether  the  rulemaking  involves  a 
significant  intergovernmental  mandate. 
It  should  discuss,  as  appropriate,  cost 
and  benefit  estimates  and  any 
reasonable  suggestions  received  during 
pre-notice  intergovernmental 
consultations.  Any  substantive  pre- 
notice  written  conununications  should 
be  described  in  the  Supplementary 
Information  and  made  available  for 


inspection  in  the  public  rulemaking  file 
in  the  DOE  Freedom  of  Information 
Reading  Room. 

Reporting.  Pursuant  to  the  OMB 
guideUnes  and  instructions,  the  Office 
of  General  Counsel,  with  the 
cooperation  of  the  Secretarial  Officers, 
will  prepare  the  annual  report  to  OMB 
on  comphance  with  the 
intergovernmental  consultation 
requirements  of  the  Act  (initially  due  on 
January  15.  1996.  and  annually  on 
January  15  thereafter). 

IFR  Doc.  97-6781  Filed  3-17-97;  8:45  am] 
BILUNG  CODE  6450-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM97-1 0-23-000) 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  12. 1997. 

Take  notice  that  on  March  7. 1997. 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  certain  revised  tariff  sheet  in  the 
above  captioned  docket,  with  a 
proposed  effective  date  of  April  1.  1997. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  "Itrack" 
Transcontinental  Gas  Pipe  Line 
Corporation's  (Transco)  revised  fiiel 
retention  percentages  for  injecting  gas 
into  storages  (see  Transco's  Seventh 
Revised  Sheet  No.  29)  proposed  to  be 
effective  April  1. 1997. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoxdd  file  a  motion 
to  intervene  or  protest  writh  the  Federal 
Energy  Regulatory  Conunission.  888 
First  Street.  N.E.,  Washington  DC. 
20426.  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  must  be  filed  in  accordance 
writh  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  97-*760  Filed  3-17-97;  8:45  ami 

BILUNG  CODE  6717-01-M 


Pocket  No.  TM97-2-24-000] 

Equitrans,  LP.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  12, 1997. 

Take  notice  that  on  March  3. 1997, 
Equitrans,  L.P.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
proposed  tariff  sheet,  with  an  effective 
date  of  April  1, 1997: 

Eighth  Revised  Sheet  No.  6 

Equitrans  states  that  this  filing 
constitutes  its  second  annual  products 
extraction  rate  adjustment  filing  under 
Section  32  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff.  By 
this  filing,  Equitrans  proposes  an 
adjusted  extraction  rate  of  $0.2004/Dth 
for  the  prospective  12-month  period 
beginning  April  1, 1997.  Equitrans  states 
that  this  represents  a  reduction  from  the 
$0.2015/Dth  rale  which  was  approved 
by  the  Commission  in  1996.  In 
calculating  the  current  rate,  Equitrans 
states  that  it  utiUzes  actual  extraction 
billings  and  actual  plant  throughout  for 
the  12  months  ended  E)ecember  31, 
1996.  adjusted  for  anticipated  activity 
during  1997,  all  as  more  fully  set  forth 
in  the  filing. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  97-6761  Filed  3-17-97;  8:45  am| 

BILLING  CODE  tTIT-OI-U 


[Docket  No.  RP97-1 98-002] 

Gulf  States  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff . 

March  12.  1997. 

Take  notice  that  on  March  7, 1997. 
Gulf  States  Transmission  Corporation 
(GSTC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
certain  tariff  sheets  to  be  effective 
December  31, 1996. 

GSTC  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  letter  order  issued 
February  5, 1997  in  Docket  No.  RP97- 
198-001. 

GSTC  states  that  it  has  modified  its 
tariff  to  (i)  replace  the  term  "case 
reservation  rate"  with  "base  reservation 
rate"  on  Tariff  Sheet  No.  58G,  (ii)  reflect 
that  its  discounted  policy  is  applicable 
also  to  GSTC's  interruptible  rates,  (iii) 
modify  Tariff  Sheet  No.  58G  to  correctly 
reflect  Original  Volume  No.  1  instead  of 
First  Revised  Volume  No.  1 ,  and  (iv) 
change  the  requested  effective  date  to 
Decemb*r31,  1996. 

GSTC  states  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  states 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary 

IFR  Doc.  97-6775  Filed  3-17-97;  8:45  ami 
BajJNG  COOE  •717-ei-M 


[Docket  No.  TM97-1-131-000] 

KO  Transmission  Company;  Notice  of 
Tariff  Filing 

March  12.  1997. 

Take  notice  that  on  March  4, 1997, 
KO  Transmission  Company  (KO 
Transmission)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
revised  tariff  sheet  bearing  a  proposed 
effective  date  of  April  1,  1997. 

Second  Revised  Sheet  No.  10 


KO  Transmission  states  that  the 
purpose  of  the  filing  is  to  revise  its  fuel 
retainage  percentage  consistent  vdth 
Section  24  of  the  General  Terms  and 
Conditions  of  its  Tariff.  According  to 
KO  Transmission,  Columbia  Gas 
Transmission  Corporation  (Columbia) 
operates  and  maintains  the  KO 
Transmission  facilities  pursuant  to  the 
Operating  Agreement  referenced  in  its 
Tariff  at  Original  Sheet  No.  7.  Pursuant 
to  that  Operating  Agreement.  Colimibia 
retains  certain  volumes  associated  with 
gas  transported  on  behalf  of  KO 
Transmission.  On  March.4,  1997. 
Columbia  notified  KO  Transmission  that 
under  the  terms  of  the  Operating 
Agreement  KO  Transmission  will^ 
subject  to  a  0.46%  retainage. 
Accordingly.  KO  Transmission  states 
that  the  instant  filing  tracks  this  fuel 
percentage. 

Any  person  desiring  to  be  heard  or 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  insp>ection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-6762  Filed  3-17-97;  8:45  am) 

BILUNG  COOE  e717-01-M 


[Docket  No.  RP97-281-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  12.  1997. 

Take  notice  that  on  March  7,  1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  April  7, 1997: 

1st  Rev  Seventh  Revised  Sheet  No.  1 
Seventeenth  Revised  Sheet  No.  24 
First  Revised  Sheet  No.  1414 
Third  Revised  Sheet  No.  3200 
Fourth  Revised  Sheet  No.  5200 

Koch  states  that  the  above  referenced 
tariff  sheets  are  being  filed  to  reflect 


minor  administrative  and  typographical 
corrections  to  its  Fifth  Revised  Volume 
No.  1  FERC  Gas  Tariff. 

Koch  also  states  that  the  revised  tariff 
sheets  are  being  served  upon  all  its 
customers.  State  Commissions,  and 
other  interested  ptulies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  must  be  filed 
as  provided  by  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bencome  a  part 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubfic 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-6766  Filed  3-17-97;  8:45  am| 
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[Docket  No.  TM97-1 -54-001] 

Louisiana  Nevada  Transit  Company; 
Notice  of  Refund  Report 

March  12. 1997. 

Take  notice  that  on  February  28,  1997, 
Louisiana  Nevada  Transit  Company 
(LNT)  filed  a  refund  report  in  Docket 
No.  TM97-1-54-000.  LNT  states  that 
the  filing  and  refunds  of  Aimual 
Charges  Adjustment  (ACA)  surcharges 
were  made  in  compliance  with  the 
Commission's  Order  of  January  14,  1997 
in  the  referenced  Docket.  LNT  states 
that  refunds  were  disbiu'sed  to  its 
jurisdictional  customers  on  February  13, 
1997. 

LNT  states  that:  (1)  no  refunds  were 
disbursed  for  the  period  October  1, 1992 
through  September  30,  1996,  because  all 
jurisdictional  transportation  was 
discoimted  below  LNT's  maximum 
transportation  rate,  at  a  discount  level 
greater  than  the  $0.0023  per  Mcf 
surcharge  amount;  (2)  refimds  for  the 
period  October  1, 1995  through 
September  30,  1996  in  the  amount  of 
$155.57  including  interest  calculated  in 
accordance  writh  18  CFR  154.501(d), 
were  paid  to  Arkla,  A  Division  of 
NorAm  Energy  Corporation  (Arkla)  for 
transportation  service^performed  fitjm 
March  1,  1996  through  September  30, 
1996  for  all  ACA  surcharge  amounts 


collected  above  the  Commission- 
approved  rate  of  $0.0023  per  Mcf;  and 
(3)  refunds  for  the  period  October  1, 
1996  through  December  31,  1996  in  the 
amoimt  of  $128.01  including  interest 
calculated  in  accordance  vdth  18  CFR 
154.501(d),  were  paid  to  Arkla  for 
transportation  services  performed 
during  that  period  for  all  ACA  surcharge 
amoimts  collected  above  the 
Commission-approved  rate  of  $0.0020 
per  Mcf. 

LNT  further  states  that  copies  of  its 
refund  report  filing  have  been  served  on 
all  affected  customers  and  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  AH  such 
protests  should  be  filed  on  or  before 
March  19,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  97-6763  Filed  3-17-97;  8:45  ami 
BILUNG  CODE  6717-«1-M 


Pocket  No.  RP96-1 99-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Informal 
Settiement  Conference 

March  12. 1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  March  20,  1997. 
at  10:00  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC. 
for  the  purposes  of  exploring  the 
possible  settlement  of  the  referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.lb2(c)  or  any  participant,  as  defined 
by  18  CFR  385.102(b)  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Kathleen  M.  Dias  at  (202)  208-0524  or 
Russell  B.  Mamone  at  (202)  208-0744. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  97-6773  Filed  3-17-97;  8:45  ami 
MLUNQ  COOE  6717-01-M 


[Docket  No.  RP97-64-003] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Withdrawal 

March  12, 1997. 

Take  notice  that  on  March  7. 1997. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  withdrew  the 
following  tariff  sheets  that  had  been 
submitted  with  its  compliance  filing  in 
the  captioned  docket  on  February  28. 
1977: 

Fourth  Revised  Sheet  Nos.  11  through  13 
Fifteenth  Revised  Sheet  No.  14 
Third  Revised  Sheet  No.  18 

Natural  states  that  the  changes  to 
these  tariff  sheets  had  been  included  in 
Natural's  filing  in  Docket  No.  RP97-64- 
000  on  November  1,  1996.  However,  the 
Federal  Energy  Regulatory  Commission 
had  stated  in  its  order  in  this  docket 
issued  December  23,  1996.  that  Natural 
should  not  make  the  proposed  changes 
to  these  sheets  in  this  proceeding. 
Natural  states  it  inadvertently  included 
these  sheets  in  the  February  28,  1997 
filing. 

Natural  states  that  copies  of  its  letter 
withdrawing  the  sheets  has  been  served 
on  all  those  who  received  the  February 
28,  1997  filing. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be     « 
fileid  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  O.  Cashell. 
Secretary. 
IFR  Doc.  97-6774  Filed  3-17-97;  8:45  ami 

BILLING  COOE  6717-01-4U 


[Docket  No.  RP97-283-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  12,  1997. 

Take  notice  that  on  March  7,  1997. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volimie  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  attached  to  the  filing  to 
become  effective  April  6, 1997. 


iMI 
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Panhandle  states  that  the  purpose  of 
this  filing  is  to:  (1)  Reflect  certain 
changes  to  Section  12.11(h)  of  the 
General  Terms  and  Conditions 
concerning  the  Daily  Scheduhng 
Charges  and  various  references  in  the 
Forms  of  Service  Agreement  which 
evolve  from  Panhandle's 
implementation  of  the  standards 
promulgated  by  the  Gas  Industry 
Standards  Board  which  the  Commission 
adopted  in  Order  Nos.  587,  587-A,  and 
587-B;  (2)  clarify  Section  3  of  Rate 
Schedule  SCT,  Small  Customer 
Transportation  Service,  as  it  relates  to 
the  basis  of  billing  for  services  rendered 
under  that  Rate  Schedule;  (3)  modify  the 
provisions  of  Rate  Schedule  FS,  Flexible 
Storage  Service  to  allow  shippers 
additional  flexibility  to  tailor  the 
allowable  injection  and  withdrawal 
periods  to  suit  their  individual  needs; 
and  (4)  modify  the  provisions  of  Rate 
Schedule  CDS,  General  DeUvery 
Service,  to  allow  shippers,  under  certain 
circumstances,  to  designate  a  Service 
Agreement  under  Rate  Schedule  FS  as 
the  storage  service  which  supports  its 
Rate  Schedule  CDS  service. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all 
jurisdictional  customers  and  appUcable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  pubfic 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasfaeU. 
Secretory. 

|FR  Doc.  97-6764  Filed  »-17-97;  8:45  am) 
■ajJNQ  CODE  •n7-ov«i 


[Docfcat  No.  CP97-131-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Application 

March  12, 1997. 

Take  notice  that  on  November  27, 
1996,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle).  P.O.  Box  1642. 


Houston,  Texas  77251-1642,  filed  in 
Docket  No.  CP97-131-000,  an 
abbreviated  appUcation  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  and 
Part  157  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  for  authorization  to  abandon 
by  sale  certain  pipeline  faciUties,  all  as 
more  fully  set  forth  in  the  appUcation 
which  is  on  file  with  the  Commission 
and  open  to  pubUc  inspection. 

Panhandle  proposes  to  abandon  by 
sale  to  Cheroltee  Pipe  and  Service 
Company.  Inc.  (Cherokee) 
approximately  17.1  miles  of  22  inch 
pipeline  and  appurtenant  facilities 
located  in  Beaver  County,  Oklahoma 
and  Seward  County,  Kansas.  Panhandle 
states  that  the  subject  faciUties  which 
were  decommissioned  in  accordance 
with  a  Commission  order  issued  on 
September  19, 1990  in  Docket  No. 
CP90-681-000,  will  be  sold  in  place. 
Panhandle  further  states  that  the  sale 
price  for  the  subject  faciUties  is 
$166,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  2. 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
file  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  abandonment  are 
required  by  the  pubUc  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 


Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Panhandle  to  appear  or 
be  represented  at  the  hearing. 
Lois  O.  CasheU. 
Secretary. 
[FR  Doc.  97-6769  Filed  3-17-97;  8:45  ami 

WLUNO  CODE  6717-01-M 


pocket  No.  RP97-280-000] 

Petal  Gas  Storage  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

March  12,  1997. 

Take  notice  that  on  March  5, 1997, 
Petal  Gas  Storage  Company  (Petal) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Pro  Forma  First  Revised 
Volume  No.  1,  a  number  of  tariff  sheets 
to  become  effective  June  1, 1997. 

Petal  states  that  this  filing  is  made  in 
compUance  with  Order  No.  587,  issued 
in  Docket  No.  RM96-1-000  on  July  17. 
1996.  These  pro  forma  tariff  sheets 
reflect  the  requirements  of  Order  No. 
587  that  interstate  pipelines  follow 
standardized  procedures  for  critical 
business  practices — nominations, 
flowing  gas  (allocations,  balancing,  and 
measurement),  invoicing,  and  capacity 
release,  except  where  waiver  is 
requested. 

Petal  states  that  copies  of  this  filing 
are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  by  on  or  before 
March  26, 1997.  Protests  wrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
ins{>ection  in  the  Public  Reference 
Room. 

Lois  O.  CasheU. 
Secretary. 
(FR  Doc.  97-6767  Filed  3-17-97;  8:45  ami 

BH.UNO  COOE  a717-01-M 


[Doclwt  No.  RP97-264-000] 

Shell  Gas  Pipeline  Company;  Notice  of 
Petition  for  Waiver 

March  12, 1997. 

Take  notice  that  on  February  28,  1997, 
Shell  Gas  PipeUne  Company  (Shell) 
tendered  for  filing  a  petition  for  an 
interim  waiver  of  Commission  Order 
No.  587-B  issued  January  30. 1997  in 
Docket  No.  RM96-1-003. 

Shell  states  that  it  has  entered  into  an 
agreement  with  Southern  Natural  Gas 
Company  (Southern)  for  the  use  of  the 
SoNet  electronic  bulletin  board  system. 
Southern  is  in  the  process  of  developing 
a  new  system  whidi  should  be  available 
September  1, 1997. 

Shell  requests  waiver  of  Order  No. 
587-B  to  extend  the  deadline  to  allow 
Shell  to  implement  the  requirements  of 
Order  No.  587-B  in  conjimction  with 
the  start-up  of  Southern's  new  computer 
system. 

Shell  states  that  copies  of  the  filing 
has  been  served  on  all  shippers  and 
interstate  commissions  of  Shell. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rule  211  and  Rule 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  Section 
385.211  and  SecUon  385.214).  All  such 
motions  or  protests  must  be  filed  on  or 
before  March  19. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  97-6768  Filed  3-17-97;  8:45  am] 
BILUNO  COOE  STir-OI-M 


[Docket  No.  RP96-1 32-003} 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

March  12, 1997. 

Take  notice  that  on  March  6, 1997. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1.  the  following  tariff  sheets 
to  become  effective  April  7, 1997: 

Second  Revised  Sheet  No.  140a 
Third  Revised  Sheet  No.  141 


Southern  states  that  its  filing  is  in 
compUance  with  the  Commission's 
February  19. 1997  Otder  on  Rehearing 
and  Clarification  directing  Southern  to 
file  revised  tariff  sheets  consistent  with 
its  order  and  to  file  any  objections  to 
posting  daily  net  system  imbalances. 

Southern  states  that  copies  of  the 
fiUng  vdll  be  served  upon  all  parties 
designated  on  the  official  service  Ust 
compiled  by  the  Secretary  in  these 
proceedings. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
Section  385.211).  All  such  protests  must 
be  filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
PubUc  Reference  Room. 
Lois  D.  CasheU. 
SecKtary. 

(FR  Doc.  97-6772  Filed  3-17-97;  8:45  am] 
BILLMO  COOE  (Tir-OI-M 


[Docket  No.  RP97-282-000] 

Tninkiine  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  12. 1997. 

Take  notice  that  on  March  7. 1997, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  fiUng  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
the  tariff  sheets  identified  on  Appendix 
A  attached  to  the  filing  proposed  to  be 
effective  April  6, 1997. 

Trunkline  states  that  this  filing,  which 
is  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 
Commission's  Regulations,  modifies 
Trunklme's  FERC  Gas  Tariff,  first 
Revised  Volume  No.  1  to:  (1)  revise 
Section  2.4  of  Rate  Schedule  NNS-1  to 
add  Service  Agreements  under  Rate 
Schedules  SST  and  LFT  as  Service 
Agreements  which  a  Shipper  may 
specify  as  a  Designated  Transportation 
Service  Agreement;  (2)  modify  Section 
2.5  of  Rate  Schedule  NNS-1  to  remove 
the  Umitation  that  an  Eligible  Point  of 
DeUvery  must  be  one  at  which 
Trunkline  previously  provided  sales 
service,  thus  making  all  DeUvery  Points 
available  for  No  Notice  Service;  and  (3) 
amend  Article  6  of  the  Operational 
Balancing  Agreement  (OBA)  Form  of 
Service  Agreement  to  provide  that  OBAs 


will  continue  in  effect  until  terminated 
by  Trunkline  or  the  OBA  Party  upon  at 
least  thirty  days  written  notice. 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  aU 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  CasheU, 
Secretary. 

[FR  Doc  97-6765  Filed  3-17-97;  8:45  am] 
BILUNO  COOE  STir-OI-H 

[Dock«  Nos.  CP97-27»-000,  CP97-280-000 
andCP97-281-000] 

Warren  Transportation,  Inc.;  Notice  of 
Application 

March  12, 1997. 

Take  notice  that  on  March  7, 1997. 
Warren  Transportation,  Inc.  (WTI),  1000 
Louisiana,  Suite  5800.  Houston,  Texas 
77002,  filed  an  appUcaUon  pursuant  to 
Sections  7(c)  of  the  Natural  Gas  Act,  and 
Part  157,  Subpart  A  and  F,  and  Part  284. 
Subpart  G,  of  the  Commission's 
Regulations  for  certificates  of  pubUc 
convenience  and  necessity,  all  as  more 
fully  set  forth  in  the  appUcation  on  file 
with  the  Commission  and  open  to 
pubUc  inspection. 

Wn  requests  that  the  Commission 
authorize:  (1)  the  acquisition  of  27  miles 
of  16"  diameter  interstate  pipeline 
(known  as  the  'Rodman  (Enid)  16-inch 
Pipeline"),  located  Alfalfa,  Major  and 
Garfield  Counties,  Oklahoma,  from 
WilUams  Natural  Gas  Company 
(WilUams);  (2)  jurisdictional 
transportation  rates;  (3)  self- 
implementing  interstate  transportation 
of  natural  gas  under  a  Part  284,  Subpart 
G  blanket  transportation  certificate;  and 
(4)  self-implementing  "routine 
activities"  imder  a  Part  157,  Subpart  F 
blanket  certificate. 
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WTI  states  it  is  holding  a  30  day  non- 
discriminatory "open  season"  to  assure 
that  each  and  every  potential  shipper  of 
residue  gas  at  the  Rodman  plant  is 
apprised  of  this  acquisition  from 
Williams  and  upcoming  open  access 
operation  of  the  Rodman  (Enid)  16-inch 
pipeline.  This  form  of  public  notice 
announces  this  open  season  process, 
which  commences  on  the  date  of  its 
issuance. 

Wn  states  it  does  not  expect 
oversubscription  from  this  open  season, 
but  would  allocate  firm  capacity,  in  the 
event  of  oversubscription,  based  on  the 
net  present  value  procedure  common  for 
interstate  pipeline  open  seasons. 
Specifically,  subscriptions  for  firm 
capacity  will  be  required  to  state  both 
the  transportation  rate  the  shipper  is 
wilUng  to  pay  (up  to  the  maximum 
reservation  rate  as  stated  in  Exhibit  P  to 
the  application)  and  the  term  of  service 
sought.  WTI  states  there  should  that  be 
any  oversubscription.  WTI  will  then 
rank  all  prospective  firm  shippers  in 
order  of  the  highest  net  present  value  to 
WTI;  that  is,  the  bid  price  and  term  of 
each  subscription  will  be  multiplied  to 
give  the  total  projected  revenues  per 
unit  of  capacity,  which  in  turn  will  be 
discounted  to  the  present  under 
standard  DCF  methodology. 

Any  prospective  shipper  interested  in 
subscribing  for  service  should  contact 
the  following  WTI  representative  for  a 
subscription  form:  Timothy  P.  Balaski, 
Warren  Transportation,  Inc.,  1000 
Louisiana,  Suite  5800,  Houston,  Texas 
77002,  (713)  507-6523  (telephone). 
(713)  507-6515  (telefax). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
27.  1997,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  f*ractice  and  Procedure,  a 
hearing  will  be  held  without  further 


notice  before  the  Commission  or  its 
designee  on  this  appUcation  if  no 
motion  to  intervene  Ts  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  WTI  to  appear  or  to  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  97-6771  Filed  3-17-97;  8:45  ara| 
BiLUNO  CO06  t/IT-OI-M 


[Docket  No.  CP97-272-0001 

Williams  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Auttiorization 

March  12,  1997. 

Take  notice  that  on  February  27. 1997. 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101. 
filed  in  Docket  No.  CP97-272-O00  a 
request  pursuant  to  Sections  157.205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216)  for 
authorization  to  abandon  certain  lateral 
pipeline  facilities,  meters  and  associated 
equipment,  all  located  in  Washington 
County.  Oklahoma,  under  WNG's 
blanket  certificate  issued  in  Docket  No. 
CP82-479-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  proposes  to  abandon  by  sale  to 
Western  Resources.  Inc.  (WRI) 
approximately  2.4  miles  of  its  6-inch 
Dewey  lateral  pipeUne.  domestic 
meters,  other  equipment  and  related 
service.  It  is  stated  that  the  facilities 
were  installed  in  1974  at  a  cost  of 
$271,571  and  that  the  faciUties  have  a 
salvage  value  of  $10  and  that  the  cost  to 
reclaim  them  is  $1,572.  It  is  asserted 
that  the  customers  served  through  these 
facilities  have  agreed  to  the 
abandonment  and  would  continue  to 
receive  service  &x)m  WRI.  It  is  explained 
that  the  sale  would  enable  WRI  to 
expand  its  local  distribution  system.  It 
is  further  asserted  that  WNG  has 
sufficient  capacity  to  render  its  services 
following  the  proposed  abandonment 
without  detriment  or  disadvantage  to  its 


other  existing  customers  and  that  its 
tariff  does  not  prohibit  such  a  change. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuan^o  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasheU, 
Secretary. 

|FR  Doc.  97-6770  Filed  3-17-97;  8:45  am) 
BtLUNQ  CODE  SMT-OI-M 

[Project  Nos.  459-086,  et  al.] 

Hydroelectric  Applications  [Union 
Electric  Company,  et  al.];  Notice  of 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Amendment 
of  Recreation  Plan. 

b.  Project  No.:  45»-086. 

c.  Date  Filed:  November  21,  1996. 

d.  Applicant:  Union  Electric 
Company. 

e.  Name  of  Project:  Osage  Project. 

f.  Location:  Bagnell  Dam  is  on  Lake  of 
The  Ozarks  in  Benton  County,  Missouri. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  contact:  Dan  Jarvis, 
Route  3,  Box  234,  Eldon.  MO  65026. 
(573) 365-9322. 

i.  FERC  contact:  John  K.  Hannula. 
(202)219-0116. 

t  Comment  date:  April  14. 1997. 
.  Description  of  the  Application: 
Union  Electric  Company  proposes  to 
end  its  Tour-of-the-Dam  program  and 
replace  it  with  an  Educational  and 
Historical  Information  Facility  at 
Willmore  Lodge  located  near  the  dam. 
The  new  educational  facility  would 
contain  a  multimedia  interactive  display 
that  would  provide  historical 
information  about  Bagnell  Dam  and 
educate  the  public  about  the  benefits  of 
hydropower. 

This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 


2a.  Type  of  Application:  Surrendei  of 
Exemption. 

b.  Project  No:  7297-002. 

c.  Date  Filed:  February  24, 1997. 

d.  Applicant:  City  of  Buena  Park. 

e.  Name  of  Project:  00-17 
Hydroelectric  Generation  Facility. 

f.  Location:  Feeder  Station  423+63, 
Orange  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  Section  791(a)— 825(r). 

h.  Applicant  Ck>ntact:  Don  Jenson, 
6650  Beach  Blvd..  Buena  Park,  CA,  (714) 
562-3500. 

i.  FERC  Contact:  Hillary  Berlin,  (202) 
219-0038. 

j.  Comment  Date:  April  14, 1997. 

k.  Description  of  Application:  The 
exemptee  states  that  the  generating  unit 
was  removed  from  service  and  the 
project  is  no  longer  o{}erational. 

1.  The  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

3a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  New  License. 

h.  Project  No:  184. 

c.  Date  filed:  February  24, 1997. 

d.  Submitted  By:  Pacific  Gas  and 
Electric  Company,  ciurent  licensee. 

e.  Name  of  Project:  El  Dorado. 

f.  Location:  On  the  South  Fork 
American  River,  in  El  Dorado,  Alpine, 
and  Amador  Counties,  California. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  original  license: 
December  1, 1980. 

i.  Expiration  date  of  original  license: 
February  23,  2002. 

j.  The  21-megawatt  project  consists  of: 
Lake  Aloha  and  dam;  Echo  Lake,  dam, 
and  conduit;  Caples  Lake  and  the  main 
and  auxiliary  dams;  Silver  Lake  and 
dam;  El  Dorado  Forebay  and  dam;  El 
Dorado  Dam  and  fish  ladder;  El  Dorado 
penstock  and  powerhouse;  and  El 
Dorado  Canal. 

k.  Pursuant  to  18  CFR  16.7. 
information  on  the  project  is  available 
at:  Pacific  Gas  and  Electric  Company, 
245  Market  Street,  Room  1103,  San 
Francisco,  CA  94105.  ATTN:  John 
Gourley.  (415)  972-5772. 

1.  FERC  contact:  Hector  M.  Perez  (202) 
219-2843. 

m.  Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  Ucense.  All  applications  for 
Ucense  for  this  project  must  be  filed  by 
February  23,  2000. 

4a.  Type  of  Application:  Approval  to 
amend  license  to  modify  Whitewater 
release  flows. 


b.  Project  No:  2899-065. 

c.  Date  Filed:  February  13, 1997. 

d.  Applicant:  Idaho  Power  Company 
and  Milner  Dam,  Inc. 

e.  Name  of  Project:  Milner 
Hydroelectric  Project. 

f.  Location:  Twin  Falls,  Cassia, 
Jerome,  and  Minidoka  Counties,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact:  Ms.  Laurel 
Heacock,  Idaho  Power  Company,  P.O. 
Box  70.  Boise,  ID  83707,  (208)  388- 
2918. 

i.  FERC  Cb/itart;  Jean  Potvin,  (202) 
219-0022. 

j.  Comment  Date:  April  14, 1997. 

k.  Description  of  Project:  Licensee 
profMjses  to  modify  whitewater  release 
flows  to  the  Milner  Reach  by  reducing 
the  DayUght  hours  of  bypass  flows  from 
eight  to  four  hours,  shutting  down  the 
main  poweriiouse  only  when  inflow  to 
the  Project  is  between  10,500  and 
12,500  cfs,  providing  flows  between 
May  and  Jime,  and  providing  flows  only 
on  weekend  days  and  the  observed 
Memorial  Day  holiday. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

Standard  Paragrafrfu 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conunents, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE",  as 
appUcable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  nimiber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Sti-eet.  N.E..  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 


representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
appUcation.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  AppUcant's 
representatives. 

Dated:  March  12, 1997.  Washington,  D.C. 
Lok  O.  CasbeU, 
Secretary. 

[FR  Doc.  97-6776  Filed  3-17-97;.8:45  am] 
BiLUNO  COM  cnr-M-p 


Notica  of  Application  Filad  With  ttM 
Commission 

March  10. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  2042. 

c  Date  Filed:  February  18,  1997. 

d.  Applicant:  PubUc  Utility  District 
No.  1  of  Pend  Oreille. 

e.  Name  of  Project:  Box  Canyon 
Hydroelectric  Project. 

f.  Location:  3  miles  north  of  the  towm 
of  lone.  Washington  on  the  Pend  Oreille 
River  in  Pend  Oreille  County, 
Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Bob 
Geddes,  Manager  of  Regulatory  Affoirs, 
PUD  No.  1  of  Pend  Oreille  County,  P.O. 
Box  190.  Newport.  WA  99156.  (509) 
447-9342,  (509)  447-5824  (Fax). 

i.  FERC  Contact:  J.  W.  FUnt.  (202) 
219-2667. 

j.  Comment  Date:  April  18. 1997. 

k.  Description  of  Application:  The 
amendment  of  Ucense  proposes  to 
change  the  limit  of  the  upstream  project 
boundary  irom  River  Mile  34.4  near 
Ruby,  Washington,  to  the  Corps  of 
Engineers'  Albeni  Falls  Dam,  near  the 
Washington-Idaho  borders,  Rm  90.1. 
The  new  project  boundary  will  enclose 
all  lands  which  are  flooded  for  flows  up 
to  90,000  cfs. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
and  D2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
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requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

CI.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  appUcation  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Conunission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Conmlission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Apphcant's 
representatives. 
Lois  D.  CaalieU, 
Secretary. 

(FR  Doc  97-6777  Filed  3-17-97;  8:45  am] 
■UMQ  COM  •717-ei-M 


Notice  of  Application  Ready  for 
Environmental  Analysis 

March  10. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No:  11509-000. 

c.  Date  Filed:  December  5,  1994. 

d.  Applicant:  City  of  Albany,  Oregon. 

e.  Name  of  Project:  Qty  of  Albany, 
Oregon  Hydroelectric  Project. 

f.  Location:  T12S.  RlW.  Section  19; 
T12S,  R2W,  Sections  2.  3, 11.  23.  and 
24;  TllS.  R3W,  Sections  6,  7.  15. 18. 


and  20-25;  TllS.  R2W.  Sections  30-34; 
and  TllS.  R4W,  Section  12  (South 
Santiam  River,  Calaoppoia  River,  and 
Albany-Santiam  Canal  in  Linn  County, 
Oregon  and  the  cities  of  Albany.  Oregon 
and  Lebanon.  Oregon). 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  791{aH825(r). 

h.  Applicant  Contact:  Peter  Harr,  Civil 
Engineer  11.  Qty  of  Albany.  333 
Broadalbin  SW.  P.O.  Box  490,  Albany, 
Oregon  97321-0144,  (541)  917-7643. 

i.  FERC  Contact:  Nicholas  J.  Jayjack. 
(202)  219-2825. 

j.  Deadline  for  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  May  9. 
1997. 

k.  Status  of  Environmental  Analysis: 
The  application  is  now  ready  for 
environmental  analysis — see  attached 
paragraph  DlO. 

1.  Brief  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
the  existing  450-foot-long.  6-foot-high, 
flashboard-equipped  concrete  dam 
known  as  Lebanon  dam  that  would  be 
modified  to  have  a  hxed  crest  and  a  new 
height  of  7.5  feet;  (2)  the  existing  18- 
mile-long  Albany-Santiam  Canal  that 
would  be  dredged  and  screened;  (3)  an 
existing  55-foot-long,  6-foot-diameter 
steel  penstock;  (4)  an  existing 
powerhouse  that  would  be  modified  to 
have  an  installed  capacity  of  500 
kilowatts;  (5)  the  existing  2.4-kilovolt, 
300  foot-long  transmission  line;  and  (7) 
related  appurtenances. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

n.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at:  888 
First  St.,  NE.,  Room  2A,  Washington,  DC 
20426,  or  by  calling  (202)  208-1371. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

DlO.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 


The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS". 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
niunber  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  conunents. 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentieuy  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  apphcant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 
Lois  D.  CasheU. 
Secretary. 
(FR  Doc.  97-6778  Filed  3-17-97;  8:45  am] 
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ENVIRONIMENTAL  PROTECTION 
AGENCY 

[FRL-5710-0] 

Science  Advisory  Board;  Request  for 
Nomination  of  Memt)ers  and 
Consultants 

In  accordance  with  its  standard 
operating  procedures  (SAB-FRL-2657- 
4  dated  August  21, 1984).  the  Science 
Advisory  Board  (SAB),  including  the 
Clean  Air  Scientific  Advisory 
Committee  (CASAC)  and  the  Council  on 
Clean  Air  Compliance  Analysis 
(Council),  previously  referred  to  as  the 
Clean  Air  Act  Compliance  Advisory 
Council  (CAACAC).  of  the 
Environmental  Protection  Agency  (EPA) 
is  soUciting  nominations  for  Members 
and  Consultants  (M/Cs).  As  part  of  this 
effort,  the  Agency  is  publishing  this 
notice  to  describe  the  purpose  of  the 
SAB  and  to  invite  the  public  to 
nominate  appropriately  qualified 
candidates  to  fill  upcoming  vacancies. 
This  process  supplements  other  efforts 
to  identify  (qualified  candidates. 

The  SAB  is  composed  of  non-Federal 
government  scientists  and  engineers 
who  are  employed  on  an  intermittent 
basis  to  provide  independent  advice 
directly  to  the  EPA  Administrator  on 
technical  aspects  of  public  health  and 
enviroiunental  issues  confronting  the 
Agency.  Members  of  the  SAB  are 
appointed  by  the  Administrator — 
generally  in  October — to  serve  two  years 
terms  with  some  possibihties  for 
reappointment.  Consultants  are 
appointed  throughout  the  year,  as  the 
need  arises,  by  the  Staff  Director  of  the 
Science  Advisory  Board  to  serve 
renewable  one-year  terms  and  serve  on 
SAB  committees,  as  needed.  Many 
individuals  serve  as  Consultants  prior  to 
serving  as  Members. 

Any  interested  person  or  organization 
may  nominate  qualified  persons  to  serve 
on  the  SAB.  Nominees  should  be 
qualified  by  education,  training  and 
experience  to  evaluate  scientific, 
engineering  and/or  economics 
information  on  issues  referred  to  and 
addressed  by  the  Board.  The  principal 
criteria  in  the  membership  selection 
process  are: 

a.  Technical  competence. 

b.  Independence. 

c.  Ability  to  work  in  a  committee 
environment. 

d.  Overall  balance  of  technical  points 
of  view  on  the  SAB.  Historically, 
between  15  and  20  new  Members  and 
between  30  and  40  new  consultants  are 
appointed  each  year. 

Members  and  Consultants  most  often 
serve  in  association  with  one  of  the 
following  standing  committees: 


Advisory  Council  on  Clean  Air 
Compliance  Analysis.  Clean  Air 
Scientific  Advisory  Committee. 
Drinking  Water  Committee,  Ecological 
Processes  and  Effects  Committee. 
Environmental  Economics  Advisory 
Committee,  Environmental  Engineering 
Committee,  Environmental  Health 
Committee,  Integrated  Human  Exposure 
Committee,  Radiation  Advisory 
Committee,  and  Research  Strategies 
Advisory  Committee. 

MemlJers  and  Consultants  can  expect 
to  attend  1-6  meetings  per  year,  based 
upon  the  activity  of  the  committee  on 
which  they  serve.  M/Cs  generally  serve 
as  Special  Government  Employees 
(SGEs)  (40  CFR  part  3,  subpart  F  or  EPA 
Ethics  Advisory  88-6  dated  7/6/88)  and 
receive  compensation,  in  addition  to 
reimbursement  at  the  Federal 
government  rate  for  travel  and  per  diem 
expenses  while  serving  on  the  SAB. 
SGEs  are  required  to  complete  an 
application  package,  including  a 
Confidential  Financial  Disclosure 
Report. 

Nominees  should  be  identified  by 
name,  occtipation,  position,  address, 
telephone  number,  fax  number,  email 
address  (if  available)  and  SAB 
committee  of  primary  interest. 
Nominations  should  include  a  current 
resimie  or  ctirriculum  vitae  that 
addresses  the  nominee's  background, 
experience,  qualifications,  and  specific 
areas  of  expertise  (e.g.,  genetic 
toxicologist,  resource  economist,  etc.). 

Information  on  the  nominees  will  be 
evaluated  and  entered  into  the  SAB's  M/ 
C  data  base  which  will  be  consulted 
whenever  vacancies  arise  and/or  when 
special  expertise  is  needed  for  particular 
reviews.  TTiis  request  for  nominations 
does  not  imply  any  commitment  by  the 
Agency  to  select  individuals  to  serve  as 
a  Member  of  or  Consultant  to  the 
Science  Advisory  Board  itom  the 
responses  received. 

Nominations  should  be  submitted  to: 
Ms.  Carolyn  Osborne,  Project 
Coordinator,  Science  Advisory  Board, 
USEPA,  401  M  Street.  SW.  Washington. 
DC  20460  Tel:(202)  260-9644  no  later 
than  June  13.  1997.  Additional 
information  concerning  the  Science 
Advisory  Board,  its  structiue,  function, 
and  composition,  may  be  found  in  the 
Annual  Report  of  the  Staff  Director 
which  is  available  at  the  SAB  Website 
URL  http://www.epa.gov/sciencel  or  by 
calling  (202)  260-8414  or  by  INTERNET 
at  BARNES.Dpn^PAMAIL.GOV. 

Dated:  March  7. 1997. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
(FR  Doc.  97-6828  Filed  3-17-97;  8:45  am) 
BtuiNocooE  aaso  go  p 


[OPP-00475;  FRL-6596-61 

1996  Food  Quality  Protection  Act, 
Amendments  to  the  Laws  Governing 
the  Regulation  of  Pesticides;  EPA's 
Implementation  Plan 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA's  plan  for  implementing 
the  provisions  of  the  Food  QuaUty 
Protection  Act  of  1996  is  now  available 
to  the  public.  On  August  3. 1996. 
President  Clinton  signed  into  law  the 
Food  Quality  Protection  Act  of  1996 
(FQPA).  FQPA  significantly  amends  the 
Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA)  and  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  the  laws  governing  pesticide 
regulation.  EPA's  FQPA  Implementation 
Plan  summarizes  the  provisions  of 
FQPA  and  explains  the  Agency's 
approach  to  implementing  them.  FQPA 
significantly  changes  the  way  pesticides 
must  be  reviewed.  The  new  law  reqtiires 
EPA,  among  other  things,  to  upgrade  its 
scientific  review  procedures  to  provide 
a  more  complete  eissessment  of  pesticide 
risks,  especially  risks  to  potentially 
sensitive  groups,  such  as  infants  and 
children.  FQPA  sets  a  new  health-based 
safety  standard  for  all  pesticide  residues 
in  food  and  requires  that  all  established 
permissible  pesticide  residue  limits 
(tolerances)  be  re-evaluated  in 
accordance  with  the  new  standard.  This 
Federal  Register  Notice  announces  the 
availability  of  the  Implementation  Plan 
and  instructs  the  public  on  how  to 
obtain  it. 

ADDRESSES:  By  mail:  Copies  of  the 
FQPA  Implementation  Plan  are 
available  by  mail  at  the  following 
locations:  PubUc  Response  and  Program 
Resources  Branch,  or  the 
Communications  Services  Branch,  Field 
and  External  Affairs  Division  (7506C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
In  person: 

1 .  Public  Response  and  Program 
Resources  Branch,  Rm.  1132,  Crystal 
Mall  #2.  1921  Jefferson  Davis  Hwy.. 
ArliMton.  VA.  (703)  305-5805. 

2.  Communications  Services  Branch. 
Rm.  1120.  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  305-5017. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Christine  Gillis.  Field  and  External 
Affairs  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  Telephone  (703) 
305-5131 
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SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  document  and  the 
bnplementation  Plan  are  available  from 
the  EPA  home  page  at  the 
Environmental  Sub- Set  entry  for  this 
document  under  "Regulations"  (http:// 
www.epa.gov/fedrgstr/).  The 
Implementation  Plan  is  also  posted  at 
the  FQPA  section  of  EPA 's  Website: 
http://www.epa.gov/opppspsl/FQPA. 

FQPA  represents  the  most  significant 
piece  of  pesticide  and  food  safety 
legislation  enacted  in  30  years.  It 
provides  unprecedented  opportunities 
to  safeguard  the  health  of  all  Americans, 
particularly  infants  and  children,  from 
risks  posed  by  pesticides.  The  President 
called  it  "the  peace  of  mind  act" 
because  it  will  "give  parents  the  peace 
of  mind  that  comes  from  knowing  that 
the  fruits,  vegetables,  and  grains  that 
they  set  down  in  front  of  their  children 
are  safe."  FQPA  signals  a  new  era  in 
food  safety  regulation  in  the  United 
States.  Major  provisions,  once  fully 
implemented,  will  strengthen  health 
and  environmental  protection  in  a 
number  of  ways.  FQPA  will: 

•  Establish  a  single,  health-based 
standard  for  all  pesticide  residues  in 
food,  eliminating  past  inconsistencies  in 
the  law  which  treated  residues  in  some 
processed  foods  differently  from  other 
raw  and  processed  foods. 

•  Provide  for  a  more  complete 
assessment  of  potential  risks,  with 
special  protections  for  potentially 
sensitive  groups,  such  as  in^nts  and 
children. 

•  Require  a  reassessment  of  all 
existing  residue  limits  in  accordance 
with  the  new  standard. 

•  Expand  consumers'  "right  to  know" 
about  pesticide  risks  and  benefits  by 
requiring  a  new  brochure  for  display  in 
supermarkets  and  grocery  stores. 

•  Ensure  that  allpesticides  are 
periodically  re-evaJuated  for  adherence 
to  current  safety  standards  and  are 
supported  by  up-to-date  scientific  data. 

•  Expedite  the  approval  nf  safer, 
reduced  risk  pesticides. 

•  Encourage  the  development  of  safer, 
effective  crop  protection  tools  for 
American  fanners. 

•  Promote  national  uniformity  in 
pesticide  residue  limits,  while 
respecting  states'  rights  to  require 
labeling  or  other  warnings. 

•  Establish  a  more  consistent, 
protective  regulatory  process,  grounded 
in  sound  science  and  adaptable  to  future 
advances  in  scientific  understanding. 

No  specific  transition  period  is 
provided  by  the  new  FQPA.  but  the  law 
contains  sufficient  flexibility  to  allow 
for  a  phase-in  period  as  EPA  deals  with 
the  complexities  of  the  new  provisions. 


An  important  element  of  EPA's  plan  for 
implementation  is  the  development  of 
interim  strategies  to  allow  EPA  to  make 
timely  decisions  which  are  protective 
and  economical  but  which  can  he 
revisited  as  implementation  progresses. 
EPA  intends  to  continually  review  all 
activities  undertaken  to  implement  the 
FQPA  amendments,  to  assess  their 
effectiveness  and  to  make  modifications 
as  necessary.  EPA  will  update 
implementation  communication 
materials  on  a  regular  basis. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides, 
and  pests. 

Dated:  March  12. 1997. 
Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

(PR  Doc.  97-6804  Filed  3-17-97;  8:45  am) 

BtLLMQCOOE  a6aO-60-F 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

AGENCY:  Farm  Credit  Administration. 

summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  Tlie  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  March  20, 1997, 
from  9:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPt-EMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibiUty  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  Report 

Farm  Credit  System  Building 
Association  Quarterly  Report 

C.  New  Business 


Regulation 

1.  Disclosure  to  Shareholders  [12  CFR 
Part  620](Final) 

2.  Cumulative  Voting  for  Bank 
Directors  [12  CFR  Part  615] 
(Proposed) 

Dated:  March  14, 1997. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
(PR  Doc.  97-6951  Piled  3-14-97;  2:37  pm) 
BILLING  COOE  6706-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2178-Corrected] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

March  6, 1997. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  piu^uant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
dociunents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  April  2, 1997.  See  Section  1.4(b)(1) 
of  the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Guidelines  for  Evaluating  the 
Environmental  Effects  of 
Radiofrequency  Radiation.  (ET  Docket 
No.  93-62). 

Number  of  petitions  filed:  4. 

Subject:  Replacement  of  Part  90  by 
Part  88  to  Revise  the  Private  Land 
Mobile  Radio  Services  and  Modify  the 
PoUcies  Governing  Them;  Examination 
of  Exclusivity  and  Frequency 
Assignment  Pohcies  of  the  Private  Land 
Mobile  Radio  Services  (PR  Docket  No. 
92-235). 

Number  of  petitions  filed:  2. 

Subject:  Amendment  of  the 
Commission's  Rules  Regarding  the  37.0- 
38.6  GHz  and  38.6-40.0  GHz  Bands  ET 
Docket  No.  95-183,  RM-8533); 
Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive 
Bidding  37.0-38.6  GHz  and  38160-40.0 
GHz  Bands  (PP  Docket  No.  93-253). 

Number  of  petitions  filed:  1. 

Subject:  Geographic  partitioning  and 
Spectrum  Disaggregation  by  Commercial 
Mobile  Radio  Services  Licensees  (WT 
Docket  No.  96-148);  Implementation  of 
Section  257  of  the  Communications 


Act — Elimination  of  Market  Entry 
Barriers  (GN  Docket  No.  96-113). 

Number  of  petitions  filed:  2. 

Subject:  Implementation  of  the  Non- 
Accoimting  Safeguards  of  Sections  271 
and  272  of  the  Communications  Act  of 
1934.  as  amended  (CC  Docket  No.  96- 
149). 

Number  of  petitions  filed:  8. 

Subject:  Implementation  of  the 
Telecommunications  Act  of  1996; 
Accoimting  Safeguards  Under  the 
Telecommunications  Act  of  1996.  (CC 
Docket  No.  96-150). 

Number  of  petitions  filed:  8. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(PR  Doc.  97-6749  Filed  3-17-97;  8:45  am] 

BtLLMQ  COOE  (TIZ-OI-M 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

TIME  AND  DATE:  12:00  noon,  Monday. 
March  24, 1997. 

PtACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2lst  Streets, 
N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

COMTACT  PERSON  FOR  MORE  INFORMATION: 

Mi.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  March  14, 1997. 
JennilBr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-6957  Filed  3-14-97;  2:44  pmj 
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GENERAL  SERVICES 
ADMINISTRATION 

Availability  of  Final  Envlronmentai 
Impact  StatemenVEnvlronmental 
Impact;  Report  for  Proposed  San 
Francisco  Federal  Buikfing,  San 
Francisco,  CA 

AGENCY:  PubUc  Buildings  Service. 
United  States  General  Services 
Administration. 

ACTION:  Notice. 

SUMMARY:  The  United  States  General 
Services  Administration  (GSA)  hereby 
gives  notice  that  a  joint  Final 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
has  been  prepared  and  filed  with  the 
United  States  Environmental  Protection 
Agency  (EPA)  for  the  proposed 
construction  of  a  new  Federal  Building 
within  the  Qty  of  San  Francisco, 
CaUfomia,  in  accordance  with  the 
Council  of  Environmental  Quality 
regulations  and  the  procedural 
provisions  of  the  National 
Environmental  PoUcy  Act  (NEPA).  The 
proposed  project  involves  the 
construction  of  a  new  Federal  Building 
with  161  approximately  475,000 
occupiable  square  feet  of  space  (675,000 
gross  squaoe  feet)  and  onsite  parking 
spaces.  The  purpose  of  this  project  is  (1) 
to  consoUdate  federal  agencies  housed 
in  multiple  locations  in  order  to 
increase  efficiency  and  to  reduce  the 
amount  of  government  leased  space  and 
(2)  to  house  law  enforcement  agencies 
that  are  not  suitable  as  lease  tenants. 
The  preferred  alternative  for  this  project 
is  the  site  located  at  7th  and  Mission 
Streets. 

DATES:  Submit  written  comments  on  the 
Final  EIS/EIR  to  GSA  on  or  before  April 
21,1997. 

ADDRESSES:  Mail  written  comments  and 
requests  for  copies  to  Ms.  Jane  Woo. 
U.S.  General  Services  Administration, 
PortfoUo  Management  Division  (9PT), 
450  Golden  Gate  Avenue,  3rd  Floor,  San 
Francisco.  California  94102. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jane  Woo,  (415)  522-3487. 

(Authority:  NEPA,  the  Environmental  Quality 
Improvement  Act  of  1970,  as  amended  (42 
U.S.C  4371  et  seq.),  sec  309  of  the  Clean  Air 
Act.  as  amended  (42  U.S.C  7609],  and  E.O. 
11514  (Mar.  5, 1970,  as  amended  by  E.O. 
11991,  May  24, 1977)). 

Dated:  March  11, 1997. 
Kenn  N.  Ko|iiBa, 
Regional  Administrator  (9A). 
[FR  Doc  97-6820  Filed  3-17-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  96E-0604] 

Detarmination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  BAYTRIL® 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
BAYTRIL®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
appUcation  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  animal  drug  product 
ADDRESSES;  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Brian  J.  Malldn,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-1382. 
8UPPt.EMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  m^  be 
extended  for  a  {>eriod  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  p«iods  of  time:  A  testing  phase  and 
an  approval  phase.  For  animal  drug 
products,  the  testing  phase  begins  on 
the  earher  date  when  either  a  major 
environmental  effects  test  was  initiated 
for  the  drug  or  when  an  exemption 
under  section  512(j)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b(j))  became  effective  and  runs  until 
the  approval  phase  begins.  The  approval 
phase  starts  with  the  initial  submission 
of  an  appUcation  to  market  the  animal 
drug  product  and  continues  until  FDA 
grants  permission  to  market  the  drug 
product.  Although  only  a  portion  of  a 
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regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
an  animal  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(4)(B). 

FDA  recently  approved  for  marketing 
the  animal  drug  product  BAYTRIL® 
(enrofloxacin).  BAYTRIL®  is  indicated 
for  chickens  to  control  mortality 
associated  with  Escherichia  colt 
susceptible  to  enrofloxacin,  and  for 
tvirkeys  to  control  mortahty  associated 
with  E.  coll  and  Pasturella  multocida 
(fowl  cholera]  susceptible  to 
enrofloxacin.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
appUcation  for  BAYTRIL®  (U.S.  Patent 
No.  4.670.444)  from  Bayer 
Aktiengesellschaft  and  requested  FDA's 
assistance  in  determining  the  patent's 
eUgibiUty  for  patent  term  restoration.  In 
a  letter  dated  January  21.  1997,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  animal  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  BAYTRIL® 
represented  the  first  commercial 
marketing  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  tne 
appUcable  regulatory  review  period  for 
BAYTRIL®  is  4,334  days.  Of  this  time. 
648  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  3.686  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  512(j)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
November  24. 1984.  The  applicant 
claims  November  20.  1984,  as  the  date 
the  investigational  new  animal  drug 
appUcation  (INAD)  became  effective. 
However,  FDA  records  indicate  that  the 
date  of  FDA's  official  acknowledgment 
letter  assigning  a  number  to  the  INAD 
was  November  24, 1984.  which  is 
considered  to  be  the  effective  date  for 
the  INAD. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
512(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  September  2. 1986.  The 
appUcant  claims  August  26.  1986.  as  the 
date  the  new  animal  drug  application 
(NADA)  for  BAYTRIL®  (NADA  140- 
828)  was  initially  submitted.  However, 


a  review  of  FDA  records  reveals  that  the 
date  of  FDA's  official  acknowledgment 
letter  assigning  a  number  to  the  NADA 
was  September  2, 1986.  which  is 
considered  to  be  the  initially  submitted 
date  for  the  NADA. 

3.  The  date  the  animal  drug  was 
approved:  October  4. 1996.  FDA  has 
verified  the  applicant's  claim  that 
NADA  140-828  was  approved  on 
October  4,  1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  apphes  several 
statutory  Umitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  appUcant  seeks  1,827  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  May  19.  1997,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redeterminaUon.  Furthermore,  any 
interested  person  may  petition  FDA.  on 
or  before  September  15,  1997,  for  a 
determination  regarding  whether  the 
appUcant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
part  1,  98th  Cong.,  2d  sess..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  March  6. 1997. 
Stuart  L.  Nightingale. 

Associate  Commissioner  for  Health  Affairs. 
(FR  Doc.  97-6719  Filed  3-17-97;  8:45  am] 
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[DockM  No.  970-0024] 

Medical  Devices;  Immunotoxicity 
Testing  Frameworti;  Draft  Guidance; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabiUty  of  a  draft  guidance  entitled 


"Immunotoxicity  Testing  Framework." 
This  guidance  will  provide  reviewers 
and  manufacturers  with  a  coherent 
strategy  for  assessing  whether  testing  for 
potential  adverse  effects  involving 
medical  devices  or  constituent  materials 
and  the  immune  system  is  needed.  The 
draft  guidance  will  also  aid  in 
developing  a  systematic  approach  to 
such  testing. 

DATES:  Written  comments  by  June  16, 
1997. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
entitled  "Immunotoxicity  Testing 
Framework"  to  the  Division  of  Small 
Manufacturers  Assistance,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
220).  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-0806  (toll  &«e  outside 
of  MD  1-800-638-2041).  Send  two  self 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests.  The 
draft  guidance  is  also  available  via  the 
Worid  Wide  Web  at  http:// 
www.fda.gov/cdrh/draflgui.html.  A  text 
only  version  is  also  available  from  a 
VT-100  compatible  terminal  via  the 
FDA  bulletin  board  by  dialing  800- 
222-0185  (terminal  settings  are  8/1/N). 

Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville  MD  20857.  Requests 
and  comments  should  be  identified  with 
the  docket  number  foimd  in  brackets  in 
the  heading  of  this  dociunent.  A  copy  of 
the  draft  guidance  and  received 
comments  are  available  for  pubUc 
examination  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Langone.  Center  for  Devices  and 
Radiological  Health  (HFZ-113),  Food 
and  Drug  Administration.  12709 
Twrinbrook  Pkwy.,  Rockville.  MD  20852, 
301-443-7132. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  May  1995.  FDA  adopted  the 
General  Program  Memorandum  G95-1. 
an  FDA-modified  version  of 
International  Standard  ISO-10993. 
entitled  "Biological  Evaluation  of 
Medical  Devices-Part  1 :  Evaluation  and 
Testing."  It  was  pointed  out  that  in 
addition  to  the  general  guidance  for 
toxicity  testing  contained  in  that 
document,  additional  guidance  might  be 
needed  for  evaluation  of  specific  organ 
or  system  toxicity.  As  a  result,  the  Office 
of  Etevice  Evaluation.  Center  for  Devices 
and  Radiological  Health,  developed  the 


draft  "Immunotoxicity  Testing 
Framework"  to  deal  specifically  with 
testing  for  adverse  effects  of  medical 
devices  or  constituent  materials  on  the 
immune  system.  The  draft  guidance  will 
provide  medical  device  manufacturers 
with  FDA's  current  thinking  on 
immunotoxicity  testing,  and  it  will  help 
to  ensure  a  consistent  and  scientificaUy 
sound  approach  to  the  overall 
evaluation  of  product  safety. 

The  draft  guidance  also  cont^ns  a 
flow  chart  to  determine  if 
immunotoxicity  testing  is 
recommended,  and  three  tables  that  lead 
sequentially  from  potential 
immunological  effects,  to  potential 
responses  commonly  associated  with 
those  effects,  to  examples  of  testing  that 
might  be  considered  as  part  of  the 
overall  safety  evaluation  of  finished 
devices  or  constituent  materials. 

In  the  past,  guidances  generally  have 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)),  which  provides  for  the  use  of 
guidances  to  state  procedures  or 
standards  of  general  appUcabiUty  that 
are  not  legal  requirements,  but  that  are 
acceptable  to  FDA.  This  gmdance 
represents  FDA's  current  thinking  on 
the  issue  of  immunotoxicity  testing  for 
medical  devices  and  constituent 
materials.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  pubUc. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  appUcable  statute, 
regulations,  or  both. 

n.  Request  for  Comments 

Interested  persons  may,  on  or  before 
June  16,  1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  the  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  The  draft 
guidance  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Received  comments  will  be 
considered  in  determining  whether  to 
amend  the  current  draft  guidance 
document. 

Dated:  March  6, 1997. 
Jonph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
|FR  Doc.  97-6715  Filed  3-17-97;  8:45  am] 
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Investigational  Biological  Product 
Trials;  Procedure  to  Monitor  Clinical 
Hold  Process;  Meeting  of  Oversight 
Committee  and  Request  for 
Submissions 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

'summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
meeting  of  its  cUnical  hold  oversight 
committee,  which  reviews  the  clinical 
hold  orders  that  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  has 
placed  on  certain  investigational 
biological  product  trials.  FDA  is  inviting 
any  interested  biological  product 
company  to  use  this  confidential 
mechanism  to  submit  to  the  committee 
for  its  review  the  name  and  number  of 
any  investigational  biological  product 
trial  placed  on  cUnical  hold  during  the 
past  12  months  that  the  company  wants 
the  committee  to  review. 
DATES:  The  meeting  wiU  be  held  on  May 
13, 1997.  Biological  product  companies 
may  submit  review  requests  for  the  May 
meeting  by  April  4, 1997. 
ADDRESSES:  Submit  clinical  hold  review 
requests  to  Amanda  Bryce  Norton,  FDA 
Chief  Mediator  and  Ombudsman,  Office 
of  the  Commissioner  (HF-7),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  rm.  14-105,  Rockville,  MD  20857, 
301-827-3390. 

FOR  FURTHER  INFORMATION  CONTACT:  Joy 
A.  Cavagnaro,  Center  for  Biologies 
Evaluation  and  Research  (HFM-5),  Food 
and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-0379. 
SUPPl£MENTARY  INFORMATION:  FDA 
regulations  in  part  312  (21  CFR  part 
312)  provide  procedures  that  govern  the 
use  of  investigational  new  drugs  and 
biologies  in  human  subjects.  If  FDA 
determines  that  a  proposed  or  ongoing 
study  may  pose  significant  risks  for 
human  subjects  or  is  otherwise  seriously 
deficient,  as  discussed  in  the 
investigational  new  drug  regulations,  it 
may  order  a  clinical  hold  on  the  study. 
The  clinical  hold  is  one  of  FDA's 
primary  mechanisms  for  protecting 
subjects  who  are  involved  in 
investigational  new  drug  or  biologic 
trials.  Section  312.42  describes  the 
grounds  for  ordering  a  clinical  hold. 

A  cUnical  hold  is  an  order  that  FDA 
issues  to  a  sponsor  to  delay  a  proposed 
investigation  or  to  suspend  an  ongoing 
investigation.  The  cUnical  hold  may  \m 
ordered  on  one  or  more  of  the 
investigations  covered  by  an 
investigational  new  drug  appUcation 
(IND).  When  a  proposed  study  is  placed 


on  clinical  bold,  subjects  may  not  be 
given  the  investigational  drug  or 
biologic  as  part  of  that  study.  When  an 
ongoing  study  is  placed  on  clinical 
hold,  no  new  subjects  may  be  recruited 
to  the  study  and  placed  on  the 
investigational  drug  or  biologic,  and, 
patients  already  in  the  study  should 
stop  receiving  therapy  involving  the 
investigational  drug  or  biologic  imless 
FDA  specifically  permits  it. 

When  FDA  concludes  that  there  is  a 
deficiency  in  a  proposed  or  ongoing 
cUnical  trial  that  may  be  grounds  for 
ordering  a  clinical  hold,  ordinarily  FDA 
will  attempt  to  resolve  the  matter 
through  informal  discussions  with  the 
sponsor.  If  that  attempt  is  unsuccessful, 
a  clinical  hold  may  be  ordered  by  or  on 
behalf  of  the  director  of  the  division  that 
is  responsible  for  the  review  of  the  IND. 

FDA  regulations  in  §  312.48  provide 
dispute  resolution  mechanisms  through 
which  sponsors  may  request 
reconsideration  of  clinical  hold  orders. 
The  regulations  encoiu^ge  the  sponsor 
to  attempt  to  resolve  disputes  directly 
with  the  review  staff  responsible  for  the 
review  of  the  IND.  If  necessary,  the 
sponsor  may  request  a  meeting  with  the 
review  staff  and  management  to  discuss 
the  cUnical  hold. 

CBER  began  a  process  to  evaluate  the 
consistency  and  fairness  of  practices  in 
ordering  clinical  holds  by  instituting  a 
review  committee  to  review  clinical 
holds  (see  61  FR  1033,  January  11, 
1996).  CBER  held  its  first  clinical  hold 
oversight  committee  meeting  on  May  17, 
1995,  and  plans  to  conduct  further 
quaUty  assurance  oversight  of  the  IND 
process.  The  committee  last  met  in 
February  1997.  The  review  procedure  of 
the  committee  is  designed  to  afford  an 
opportimity  for  a  sponsor  who  does  not 
wish  to  seek  formal  reconsideration  of  a 
pending  cUnical  hold  to  have  that 
clinical  hold  considered 
"anonymously."  The  committee 
consists  of  senior  managers  of  CBER,  a 
senior  official  from  the  Center  for  Drug 
Evaluation  and  Research,  and  the  FDA 
Chief  Mediator  and  Ombudsman. 

Clinical  holds  to  be  reviewed  will  be 
chosen  randomly.  In  addition,  the 
committee  will  review  some  of  the 
clinical  holds  proposed  for  review  by 
biological  product  sponsors.  In  general, 
a  biological  product  sponsor  should 
consider  requesting  review  when  it 
disagrees  with  FDA's  scientific  or 
procedural  basis  for  the  decision. 

Requests  for  committee  review  of  a 
cUnicial  hold  should  be  submitted  to  the 
FDA  Chief  Mediator  and  Ombudsman, 
who  is  responsible  for  selecting  cUnical 
holds  for  review.  The  committee  and 
CBER  staff,  with  the  exception  of  the 
FDA  Chief  Mediator  and  Ombudsman, 
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are  never  advised,  either  in  the  review 
process  or  thereafter,  which  of  the 
clinical  holds  were  randomly  chosen 
and  which  were  submitted  by  sponsors. 
The  committee  will  evaluate  the 
selected  clinical  holds  for  scientific 
content  and  consistency  with  FDA 
regulations  and  CBER  policy. 

The  meetings  of  the  oversight 
committee  £u«  closed  to  the  public 
because  committee  discussions  deal 
with  confidential  commercial 
information.  Summaries  of  the 
committee  dehberations,  excluding 
confidential  commercial  information, 
may  be  requested  in  writing  &om  the 
Freedom  of  Information  Office  fHFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  rm.  12A-16.  Rockville. 
MD  20857.  approximately  15  working 
days  after  the  meeting,  at  a  cost  of  10 
cents  per  page.  If  the  status  of  a  clinical 
hold  changes  following  the  committee's 
review,  the  appropriate  division  will 
notify  the  sponsor. 

FDA  invites  biological  product 
companies  to  submit  to  the  FDA  Chief 
Mediator  and  Ombudsman  the  name 
and  IND  number  of  any  investigational 
biological  product  trial  that  was  placed 
on  clinical  hold  during  the  past  12 
months  that  they  want  the  committee  to 
review  at  its  May  13.  1997.  meeting. 
Submissions  should  be  made  by  April  4, 
1997,  to  Amanda  Bryce  Norton,  FDA 
Chief  Mediator  and  Ombudsman 
(address  above). 

Dated:  March  5,  1997. 
WillUm  K.  Hufabvd. 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-6779  Filed  3-17-97;  8:45  am) 
■UMQ  OOOC  41W-01-F 


Health  Care  Rnancing  Administration, 
HHS 

Submitted  for  Coilection  of  Public 
Comment  Submission  for  0MB 
Review  (HCFA-R-<4) 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(C^4B)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 


of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Request:  Extension  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Information 
Collection  Requirements  contained  in 
42  CFR  447.253;  Form  No.:  HCFA-R-4: 
Use:  The  Medicaid  Management 
Information  System  (MMIS)  is  a  State- 
operated,  Federally  mandated  computer 
system  used  for  automated  Medicaid 
claims  processing  and  information 
retrieval  for  program  management.  Data 
elements  represent  the  Federally 
imposed  recordkeeping  requirements  of 
MMIS;  Frequency:  Annually;  Affected 
Public:  Business  or  other  for  profit; 
State,  local,  or  tribal  government; 
Number  of  Respondents:  50;  Total 
Annual  Responses:  50;  Tota7  Annual 
Hours:  2,298,250. 

To  request  copies  of  the  proposed 
paperwork  collection  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch.  Attention:  AUison  Eydt,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC.  20503. 

Dated:  March  5, 1997. 
Edwin  I.  GUtzel. 

Director,  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

|FR  Doc.  97-6789  Filed  3-17-97;  8:45  am) 

BHJJNQ  COOE  4120-«3-r 

[Document  ktontmar  HCFA-R-201] 

Correction  Notice:  Agency  Information 
Coilection  Activities:  Submission  for 
Emergency  OMB  Review;  Comment 
Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
proposals  for  the  collection  of 
information.  Interested  persons  are 


invited  to  send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
any  of  the  following  subjects:  (1)  the 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Managed  Care 
Organization,  Incentive  Arrangement 
Disclosure  Form  and  Supporting 
Regulations  42  CFR  417.479,  417.500, 
434.44,  434.67.  434.70. 1003.100, 
1003.101,  1003.103,  1003.106;  Form 
No.:  HCFA-R-201;  Use:  Final  rule 
OMC-10,  published  in  the  Federal 
Register  on  12/31/96.  disclosed  to  the 
public  that  the  information  collection 
requirements  referenced  in  OMC-IO-F. 
would  be  submitted  to  OMB  for 
emergency  review  upon  publication  of 
the  rule.  However,  Section  V  of  final 
rule  OMC-10  neglected  to  denote  that 
the  forms  used  to  capture  the 
information  collection  requirements 
referenced  in  OMC-10  would  also  be 
submitted  to  OMB  as  part  of  the 
emergency  review.  These  forms  which 
will  be  used  to  demonstrate  and  monitor 
compUance  with  statute  governing 
physician  incentives  imder  Medicare 
and  Medicaid  managed  care 
organizations,  were  created  in  an 
extensive  cooperative  effort  with  the 
American  Association  of  Health  Plans, 
State  Medicaid  Agency  representatives, 
and  the  Medicaid  Managed  Care 
Technical  Advisory  group.  Therefore, 
we  are  correcting  this  oversight  and  are 
requesting  comment  on  the  forms  and 
supporting  regulations.  These  forms  are 
available  for  inspection  on  the  HCFA 
website,  on  the  Internet,  at  http:// 
www.hcfa.gov;  Frequency:  Annually: 
Affected  Public:  Business  or  other  for 
profit,  not  for  profit  institutions,  state, 
local  or  tribal  government,  and  federal 
government;  Number  of  Respondents: 
450;  Total  Annual  Responses:  450;  Total 
Annual  Hours:  45.000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms.  E-mail 
your  request,  including  your  address 
and  phone  number,  to 
Paperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  5  days  of  this  notice  directly  to 


the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington,  D.C.  20503. 

Dated:  March  13, 1997. 
Edwin  |.  Glatel. 

Director  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

IFR  Doc.  97-6825  Filed  3-17-97;  8:45  am) 

MUMQ  COOf  4ia»-«3-P 


PubNc  Health  Service 

Second  Food  and  Nutrition  Board 
Workshop  on  B  Vitamins 

AGENCY:  Office  of  EKsea^  Prevention 
and  Health  Promotion,  Public  Health 
Service,  DHHS. 

ACTION:  Second  Food  and  Nutrition 
Board  Workshop  on  B  Vitamins;  notice 
of  meeting  and  request  for  information. 

SUMMARY:  The  Food  and  Nutrition  Board 
(FNB),  Institute  of  Medicine,  National 
Academy  of  Sciences,  under  the 
auspices  of  the  Standing  Committee  on 
the  Scientific  Evaluation  of  Dietary 
Reference  Intakes,  will  bold  an  open 
workshop  to  address  the  nutrients 
thiamin,  riboflavin,  niacin,  vitamin  B-6, 
pantothenic  acid,  and  biotin. 
DATES:  The  open  meeting  will  be  held 
bom  12:30  imtil  5:30  pjn.  P.D.T.  on 
May  20, 1997,  and  bom  8:00  a.m.  until 
12:30  p.m.  P.D.T.  on  March  21, 1997,  at 
the  Arnold  and  Mabel  Beckman  Center 
Auditorium,  National  Academy  of 
Sciences  and  Engineering,  100  Academy 
Drive,  Irvine.  CaUfomia.  The  meeting  is 
open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Johnson,  Program  Assistant,  Food 
and  Nutrition  Board,  2101  Constitution 
Avenue,  NW.,  Washington,  DC  20418, 
(202)  334-1312,  or  send  an  e-mail  to 
FNBW4AS.EDU. 

SUPPLEMENTARY  INFORMATION:  Speakers 
have  been  invited  to  present  evidence 
bearing  on  requirements  and  adverse 
efiiects,  if  any,  of  high  levels  of  intake  of 
thiamin,  riboflavin,  niacin,  vitamin  B-6, 
pantothenic  acid,  and  biotin. 
Information  presented  wiU  be 
considered  by  the  committee  in  its 
development  of  Dietary  Reference 
Intakes  for  these  nutrients.  Interested 
individuals  and  organizations  are 
encouraged  to  provide  written  scientific 
information  for  the  committee's  use. 
Those  wishing  to  be  considered  for  a 
brief  oral  presentation  should  submit  em 
abstract  with  references  to  FNB,  2101 
Constitution  Ave.,  NW.,  Washington, 
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DC  20418,  by  May  2, 1997.  The  study 
for  which  this  meeting  is  being  held  is 
supported  by  the  Department  of  Health 
and  Human  Services  (Office  of  Disease 
Prevention  and  Health  Promotion, 
Office  of  Public  Health  and  Science; 
Division  of  Nutrition  and  Physical 
Activity.  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention;  and  Office  of  Dietary 
Supplements,  Office  of  Disease 
Prevention,  National  Institutes  of 
Health).  The  meeting  is  open  to  the 
public;  however  seating  is  limited.  If 
you  will  require  a  sign  language 
interpreter,  please  csdl  Diane  Johnson  at 
(202)  334-1312  by  4:30  p.m.  E.D.T.  on 
May  12. 1997. 
Claude  Earl  Fox, 

Deputy  Assistant  Secretary  for  Health 
(Disease  Prevention  and  Health  Promotion). 
U.S.  Department  of  Health  and  Human 
Services. 

IFR  Doc.  97-6709  Filed  3-17-97;  8:45  am) 
MLUNQ  CODE  41W-17-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Relationship  of  Interior  Programs  to 
E.0. 12372  ProcMs;  Intargovenunental 
Ravlew  of  tha  Department  of  ttie 
Interior  Programs  and  ActtvHIaa 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice. 

SUMMARY:  This  notice  contains  revisions 
being  made  to  a  list  of  programs  and 
activities  eligible  for  E.0. 12372, 
"Intergovernmental  Review  of  Federal 
Programs"  process  use  and  a  list  of 
programs  and  activities  with  existing 
consultation  processes.  This  list  was 
originally  published  as  a  notice  in  the 
Federal  Register  on  June  24,  1983  (48 
FR  29235-29236)  and  was  subsequently 
revised  in  Federal  Register  notices 
published  on  March  7, 1984  (49  FR 
8495)  and  February  7, 1985  (50  FU 
5316-5317).  These  publications  should 
be  referred  to  and  except  for  the  changes 
indicated  in  today's  notice,  there  are  no 
further  changes  being  made  at  this  time. 
Updated  names  of  bureau  and  office 
Intergovernmental  Review  Coordinators 
are  included  in  the  section  below  for 
contacts  for  further  information. 
EFFECTIVE  DATES:  This  notice  shall 
become  effective  on  March  18, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  E.  Sonderman,  (Director, 
Procurement  and  Property  Management 
Systems),  (202)  208-3336.  Department 
of  the  Interior -IntergovemmeBtal 
Review  Coordinators  Ceceil  C.  Belong 


(Departmental  Contact)  202-208-3474; 
National  Park  Service;  Ken  Compton 
(Recreation  Grants  Division)  202-343- 
3700,  Geraldine  Smith  (Policy  Division) 
202-208-7456,  Joe  Wallis  (Heritage 
Preservation  Services  Division)  202- 
343-9564;  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Barbara 
Ramey  202-208-2843;  Minerals 
Management  Service,  Dennis  Buck  703- 
787-1370;  Bureau  of  Land  Management, 
Tom  Walker  202-206-4896;  U.S.  Fish 
and  Wildlife  Service.  Phyllis  Cook  703- 
358-1943;  U.S.  Geological  Survey.  Gary 
HiU  703-648-4451;  Bureau  of 
Reclamation.  Patricia  Zelazny  303-236- 
3750. 

Programs  Under  Which  SUtes  May  Opt 
to  Use  E.0. 12372  Procen 

Administering  Bureau:  National  Park 

Service 
Catalog  No.  15.904 
The  Program  Name  should  be 
corrected  to  state.  "Historic     "~^ 
Preservation  Fund  Grants-in-Aid" 
rather  than  "Historic  Preservation- 
Grants-in-Aid." 
Catalog  No.  15.920. 
This  program  should  be  deleted 
because  the  Budget  authority  has 
expired. 
Administering  Bureau:  Bureau  of 

Reclamation. 
Catalog  Nos.  15.501.  15.502.  und  15.503 
and  the  Atmospheric  Water 
Resources  Management  Program 
Research. 
The  above  referenced  programs 
should  be  deleted  from  the  list 
because  they  are  no  longer 
functional  and  have  been  removed 
firom  the  Catalog  of  Federal 
Domestic  Assistance. 
Administering  Bureau:  U.S.  Fish  and 

Wildlife  Service. 
Catalog  No.  15.605. 
The  Program  name  should  be 
corrected  to  state,  "Sport  Fish 
Restoration,"  to  be  consistent  with 
the  new  title  in  the  Catalog  of 
Federal  Domestic  Assistance. 
Catalog  Nos.  15.600  and  15.612. 
The  above  referenced  programs 
should  be  deleted  from  the  list 
because  the  Budget  authority  for 
them  has  expired  and  they  have 
been  removed  from  the  Catalog  of 
Federal  Domestic  Assistance. 
Catalog  Nos.  15.614,  15.615.  15.616. 
15.617,  and  15.618. 
Program  Nos.  15.614,  "Coastal 
Wetlands  Planning,  Protection  and 
Restoration  Act,"  15.615, 
"Cooperative  Endangered  Species 
Conservation  Fund,"  15.616,  "Clean 
Vessel  Act,"  15.617,  "Wildlife 
Conservation  and  Appreciation," 
and  15.618,  "Administrative  Grants 
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for  Federal  Aid  in  Sport  Fish  and 
WildHfe  Restoration"  are  added  to 
the  Ust  in  order  to  be  consistent 
with  covered  programs  included  in 
the  Catalog  of  Federal  Domestic 
Assistance. 

Interior  Programs  With  Existing 
Consultation  Processes 

Bureau:  Fish  and  Wildlife  Service 

The  entries  for  Established  Research 
and  Research  at  Cooperative  Units 
should  be  deleted  since  these  activities 
are  no  longer  the  responsibiUty  of  the 
U.S.  Fish  and  Wildlife  Service. 

Bureau:  Bureau  of  Mines 

The  entry  for  the  Bureau  of  Mines. 
"State  Mining  and  Mineral  Resources 
and  Research  Institutes."  should  be 
deleted  from  the  list  because  the  Budget 
authority  has  expired  and  the  program 
has  been  removed  from  the  Catalog  of 
Federal  Domestic  Assistance. 

Bureau:  Bureau  of  Reclamation 

The  following  program  should  be 
added  to  the  list  of  programs 
administered  by  this  bureau: 

5.  Desahnation  Research  and 
Development — 42  U.S.C.  7815-16. 

Bureau:  U.S.  Geological  Survey 

The  following  entries  should  be 
added  to  the  list  of  activities 
administered  by  this  bureau: 

4.  Established  Research— 16  U.S.C* 
661-661C.  742a-742l,  757a-757l.  778- 
778c.  931-939C. 

5.  Research  at  Cooperative  Units — 16 
U.S.C.  753a-b. 

Dated:  March  10. 1997. 
Robert  J.  Lamb, 

Acting  Assistant  Secretary — Policy, 
Management  and  Budget 
(FR  Doc.  97-6744  Filed  3-17-97;  8:45  ami 
MLUNGCOOC  431«-fr-M 


Bureau  of  Land  Management 

[WY-920-07-1 320-00] 

Powder  Rhrar  Regional  Coal  Team 
Acthdtfes;  Schedule  of  Put>lic  Meeting 

AGENCY:  Department  of  the  Interior. 
Wyoming. 

ACTION:  Notice  of  schedule  of  public 
meeting. 

SUMMAirr:  The  Powder  River  Regional 
Coal  Team  (RCT)  announces  that  it  has 
scheduled  its  annual  public  meeting  for 
April  23. 1997  for  the  following 
purposes:  (1)  review  current  and 
proposed  activities  in  the  Powder  River 
Coal  Region,  (2)  review  new  and 
pending  coal  lease  appUcations  (LEA), 


and  (3)  make  recommendations  on  new 
coal  lease  appUcations. 
DATES:  The  RCT  meeting  will  begin  at 
9:00  a.m.  M.D.T.  on  Wednesday,  April 
23.  1997.  at  the  Wyoming  Conservation 
Commission  Meeting  Room,  777  West 
1st  Street.  Casper,  Wyoming.  The 
meeting  is  open  to  the  public. 
AOOAESSES:  The  meeting  will  be  held  at 
the  Wyoming  Conservation 
Commission's  Meeting  Room.  777  1st 
Street,  Casper.  Wyoming.  Attendees 
may  wish  to  make  their  room 
reservations  before  until  April  11. 1997. 
A  block  of  rooms  has  been  reserved  for 
team  members  and  guests  at  the  Casper 
Hilton  Inn  through  April  11,  1997.  For 
room  reservations  call  1-307-266-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pam  Hernandez  or  Eugene  Jonart, 
Wyoming  State  Office,  Attn.  (922),  P.O. 
Box  1828.  Cheyenne,  Wyoming  82003: 
telephone  (307)  775-6270  or  775-6257. 
SUPPLEMENTARY  INFORMATION:  Primary 
purpose  of  the  meeting  is  to  discuss 
pending  and  new  coal  lease  applications 
(LEA)  from  Evergreen  Enterprises, 
(WYW138975).  filed  on  May  13,  1996, 
for  an  estimated  675  million  tons  and 
7.841  acres,  and  the  Antelope  Coal 
Company  (WYW141435).  filed  February 
14, 1997,  for  an  estimated  177  million 
tons  and  1 .470  acres.  This  is  the  initial 
public  notification  of  the  pending 
appUcations  Usted  above,  in  accordance 
with  the  Powder  River  Operational 
Guidelines  (1991).  CeneraUy,  a  coal 
lease  application  filed  under  the  LEA 
portion  of  ELM  regulations  (43  CFR 
3425)  takes  two  to  four  years  to  be 
processed  to  the  competitive  sale  stage, 
depending  on  informational  and 
environmental  study  requirements.  The 
RCT  may  generate  recommendation(s) 
for  any  or  all  of  the  new  and  pending 
LEAs. 

The  meeting  will  serve  as  a  forum  for 
public  discussion  on  Federal  coal 
management  issues  of  concern  in  the 
Powder  River  Easin  region.  Any  party 
interested  in  providing  comments  or 
data  related  to  the  above  pending 
applications  may  either  do  so  in  writing 
to  the  State  Director  (925).  Wyoming 
State  Office,  Bureau  of  Land 
Management.  P.O.  Box  1828.  Cheyenne, 
WY.  82003  no  later  than  April  14, 1997, 
or  by  addressing  the  RCT  with  his/her 
concerns  at  the  meeting  on  April  23, 
1997. 

The  proposed  agenda  for  the  meeting 
follows: 

1.  Introduction  of  RCT  Members  and 
guests. 

2.  Approval  of  the  Minutes  of  the 
April  23,  1996,  Regional  Coal  Team 
meeting  held  in  Cheyenne.  Wyoming. 

3.  Reqgional  Coal  Activity  Status: 


a.  Current  Production  and  Trend 

b.  Activity  Since  Last  RCT  Meeting: 

c.  Status  of  pending  LEAs  previously 
reviewed  by  RCT: 

—North  Rochelle  LEA— WYWl 27221, 
Zeigler;  filed  7/22/92;  140  milUon 
tons;  est.  sale  date  July  1997.  Draft  EIS 
was  reviewed  by  public  from 
November  8, 1996  thru  January  10, 
1997.  A  public  hearing  was  held  in 
Gillette.  WY,  on  December  12, 1996. 

—Powder  River— WYW136142; 
Peabody;  filed  3/23/95,  est.  550 
milUon  tons.  4,020  acres,  tentative 
sale  date  in  March  98 

—Jacob's  Ranch— WYW136458; 
(Wyoming).  Kerr-McGee;  filed  4/14/ 
95,  est.  432  milUon  tons,  4,000  acres, 
tentative  sale  date  June  98. 

d.  Status  of  Coal  Exchanges — Belco/Hay 
Creek;  Nance/Brown  AVF 

e.  Pending  Coal  Lease  Modifications  (if 
any): 

f  New  coal  lease  applications  (LEAs): 

4.  Update  of  Selected  Portions  of  1996 
Executive  Summary. 

5.  Other  Regional  Issues: 

— Status  of  Buffalo  Resource  Area's 

Management  Plan,  (Wyoming). 
— Encotil  Corporation  Presentation 
— North  American  Power  Group 
Presentation 

6.  Lease  AppUcant  Presentations: 
— Evergreen  Enterprises 

— Antelope  Coal  Company 

7.  RCT  Activity  Planning 
Recommendations 

— Review  and  recommendation(s)  on 
pending  lease  AppUcation(s). 

8.  Discussion  of  the  next  meeting. 

9.  Adjourn. 

PubUc  discussion  opportimities  will 
be  provided  on  all  agenda  items. 
Alan  R.  Piereon. 
State  Director,  Wyoming. 
[FR  Doc.  97-6579  Filed  3-17-97;  8:45  am] 
MLUNQ  COOE  4310-t2-M 

[ES-931 -07-1 430-01;  MIES-033804] 

Public  Land  Order  No.  7249;  Partial 
Revocation  of  Executive  Order  Dated 
July  24, 1875;  Michigan 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  PubUc  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  order  insofar  as  it  affects  1.70 
acres  of  pubUc  land  withdrawn  for  use 
by  the  U.S.  Coast  Guard  for  Ughthouse 
purposes.  The  land  is  no  longer  needed 
for  lighthouse  purposes.  This  action  will 
open  the  land  to  surface  entry.  The  land 
has  been  and  remains  open  to  mineral 
leasing. 
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EFFECTIVE  DATE:  April  17.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Ruda.  ELM  Eastern  States  Office,  7450 
Boston  Boulevard.  Springfield,  Virginia 
22153, 703-440-1671. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988)  it  is  ordered  as  follows: 

1.  "The  Executive  Order  dated  July  24, 
1875,  which  withdrew  public  land  for 
use  as  Ughthouse  purposes,  is  hereby 
revoked  insofar  as  it  afiiects  the 
following  described  land: 

Michigan  Meridian 

Point  Betsie  Lighthouse 

T.  26  N.,  R.  16  W., 
Sec.  4,  lot  10. 

The  area  described  contains  1.70  acres  in 
Benzie  County. 

2.  At  10:00  a.m.  on  April  17, 1997  the 
land  will  be  opened  to  the  operation  of 
the  pubUc  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  vaUd  applications 
received  at  or  prior  to  10  a.m.  on  April 
17, 1997  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

Dated:  February  19. 1997 
Bob  Annstrong, 

Assistant  Secretary  of  the  Interior. 
|FR  Doc.  97-6790  Filed  3-17-97;  8:45  am] 
BMJJNG  CODE  431 0-aM> 

[OR-467-00-1420-00:  07-0117] 

Filing  Of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  frt>m  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  9  S.,  R.  4  E.,  accepted  January  31. 1997 
T.  21  S..  R.  1  W.,  accepted  January  31. 1997 
T.  16  S.,  R.  3  W.,  accepted  January  24, 1997 
T.  38  S..  R.  4  W.,  accepted  January  31, 1997 
T.  32  S.,  R.  5  W.,  accepted  January  31, 1997 
T.  21  S..  R.  9  W.,  accepted  January  24. 1997 
T.  23  S..  R.  9  W..  accepted  January  24.  1997 
T.  25  S..  R.  13  W.,  accepted  February  28. 
1997 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 


prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  beco^ie  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue.  Portland,  Oregon  97201,  and 
will  be  available  to  the  pubUc  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director.  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  fiUng  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

Ine  above- Usted  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  (1515 
S.W.  5th  Avenue)  P.O.  Box  2965, 
-  Portland,  Oregon  97208. 

Dated:  March  7. 1997. 
Robert  0.  DeViney,  Jr., 
Chief,  Branch  of  Realty  and  Records  Services. 
(FR  Doc  97-6712  Filed  3-17-97;  8:45  am) 
BNJJNO  cow  4310-33-M 


National  Park  Service 

Public  Notice 

SUMMARY:  PubUc  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  continued  operation  of 
commercially  guided  horse  rides,  for  the 
pubUc  at  Bryce  Canyon  National  Park 
for  a  period  of  five  (5)  years  from 
January  1. 1998  through  December  31. 
2002. 

EFFECTIVE  DATE:  Offers  will  be  accepted 
for  sixty  (60)  days  under  the  terms 
described  in  the  Prospectus.  The  sixty 
(60)  day  appUcation  period  will  begin 
with  the  release  of  the  Prospectus, 
which  wiU  occur  on  or  before  April  17. 
1997.  The  actual  release  date  of  the 
Prospectus  shall  be  the  date  of 
publication  in  the  "Commerce  Business 
Daily". 

ADDRESSES:  Interested  parties  should 
contact  the  Superintendent;  Eryce 
Canyon  National  Park;  P.O.  Box  170001; 
Eryce  Canyon.  Utah  84717;  to  obtain  a 


copy  of  the  Prospectus  describing  the 
requirements  of  the  proposed  contacts. 
SUPPt£MENTARY  INFORMATION:  This 
contract  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  PoUcy  Act  and  no 
environmental  dociunent  will  be 
prepared. 

TTie  existing  concessioner  has 
performed  its  obUgation  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31, 
1997.  Therefore  pursuant  to  the 
provisions  of  Section  5  of  the  Act  of 
October  9, 1965  (79  Stat.  969;  16  U.S.C. 
20),  the  concessioner  is  entitled  to  be 
given  preference  in  the  renewal  of  the 
contract  and  in  the  award  of  a  new 
contract  providing  that  the  existing 
concessioner  submits  a  responsive  offer 
(a  timely  offer  which  meets  the  terms 
and  conditions  of  the  Prospectus).  This 
means  that  the  contract  will  be  awarded 
to  the  party  submitting  the  best  offer, 
provided  that  if  the  b^t  offer  was  not 
submitted  by  the  existing  concessioner, 
then  the  existing  concessioner  will  be 
afforded  the  opportunity  to  match  the 
best  offier.  If  the  existing  concessioner 
agrees  to  match  the  best  offer,  then  the 
contract  will  be  awarded  to  the  existing 
concessioner. 

U  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  wiU  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  offers  received  as  a  result  of 
this  notice.  Any  offer,  including  that  of 
the  existing  concessioner,  must  be 
received  by  the  Superintendent,  Eryce 
Canyon  National  Park;  P.O.  Box  170001; 
Eryce  Canyon,  Utah  84717;  not  later 
than  sixty  (60)  days  following  release  of 
the  Prospectus  to  be  considered  and 
evaluated. 

Dated:  March  7. 1997. 
fohn  T.  Crowley. 

Acting  Director,  Intermountain  Region. 
[FR  Doc.  97-6824  Filed  3-17-97;  8:45  amj 
BHJJNQCOOE  431»-70-P 


National  Preservation  Technology  and 
Training  Board:  Meeting 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeUng  of  the 
National  Preservation  Technology  and 
Training  Board. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 


;mi 
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Act,  5  U.S.C.  Appendix  (1988),  that  the 
National  Preservation  Technology  and 
Training  Board  will  meet  on  April  21, 
22  and  23,  1997,  in  Los  Angeles, 
CaUfomia. 

The  Board  was  established  by 
Congress  to  provide  leadership,  policy 
advice,  and  professional  oversight  to  the 
National  Center  for  Preservation 
Technology  and  Training,  as  required 
under  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C. 
470). 

The  Board  will  meet  at  the  Getty 
Conservation  Institute  which  is  located 
at  1200  Getty  Center  Drive  in  Los 
Angeles,  California.  Matters  to  be 
discussed  will  include,  staff  program 
updates  and  the  establishment  of  non- 
Federal  support  for  the  Center's 
programs. 

Monday,  April  21  the  meeting  will 
start  at  9:00  am  and  end  at  5:00  pm.  On 
Tuesday,  April  22,  the  meeting  will  be 
begin  at  8:30  am  and  end  at  4:30  pm  and 
Wednesday,  April  23,  the  meeting  will 
begin  at  8:30  am  and  end  at  noon. 
Meetings  will  be  open  to  the  pubUc. 
However,  facihties  and  space  for 
accommodating  members  of  the  pubUc 
are  limited  and  persons  will 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  pubUc 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  by  the 
National  Preservation  Technology  and 
Training  Board,  with  the  National  Park 
Service,  Heritage  Preservation  Services, 
P.O.  Box  37127.  Washington,  DC  20013- 
7127.  ATTN:  Carol  Gould.  If  you  plan  to 
attend  the  meeting  you  must  notify 
Carol  Gould  at  telephone  (202)  343- 
9585  by  Thursday.  April  17. 1997.  so 
that  arrangements  can  be  made  for  you 
to  gain  access  to  the  Getty  Conservation 
Institute  faciUty. 

Draft  summary  minutes  of  the  meeting 
will  be  available  for  public  inspection 
about  eight  weeks  after  the  meeting  at 
Heritage  Preservation  Services  Office, 
Suite  200.  800  North  Capitol  Street. 
Washington,  DC. 

Dated:  12  March  1997. 
E.  BUine  aiver. 

Chief,  HABS/HAER.  Designated  Federal 
Official.  National  Park  Service. 
IFR  Doc.  97-6823  Filed  3-17-97;  8:45  am] 
MLUNG  COOC  4310-70-l> 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  Usting 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  8. 1997.  Pursuant  to  §60.13  of  36 
CFR  Part  60  written  comments 


concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  P.O.  Box  37127,  Washington. 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  April  2,  1997. 
Patrick  Andnis, 
Acting  Keeper  of  the  National  Register. 

CALIFORNIA 

Los  Angeles  County 

Culver  Hotel,  9400  Culver  Blvd.,  Culver  City, 
97000296 

Riverside  County 

First  Congregational  Church  of  Riverside, 
3504  Mission  Inn  Ave.,  Riverside, 
97000297 

Ventura  County 

McCrea,  Joel,  Ranch,  4500  N.  Moorpark  Rd., 
Thousand  Oaks,  97000295 

COLORADO 

Denver  County 

Kistler  Stationery  Company  Building,  1636 
Champa  St.,  Denver,  97000298 

CONNECTICUT 

New  Haven  County 

East  Rock  Park,  Roughly  bounded  by  State. 
Davis,  and  Livingston  Sts.,  Park  and 
Mitchell  Drs..  and  Whitney  Ave..  New 
Haven. 97000299 

GEORGLV 


County 

Cachet.  Benjamin,  House,  GA  18,  3  mi.  W  of 
Bamesville,  Bamesville  vicinity,  97000301 

Thomas  County 

Mill  Creek  Plantation.  100  Mill  Creek 
Plantation,  Thomasville  vicinity,  97000300 

INDIANA 

Delaware  County 

Cincinnati,  Richmond,  &  Muncie  Depot, 
Wysor  St.,  jet.  of  Broadway,  Muncie, 
97000304 

Marion  County 

Campbell,  Henry  F..  Mansion,  2550  Cold 
Spring  Rd.,  Indianapolis,  97000305 

Morgan  County 

Burton  Lane  Bridge,  Burton  Ln.  over  Indian 
Cr.,  .3  mi.  S  of  IN  37,  Martinsville  vicinity. 
97000302 

East  Washington  Street  Historic  District. 
Roughly,  E.  Washington  St.  from  Sycamore 
to  Crawford  Sts..  Martinsville,  97000306 

Tippecanoe  County 

Ninth  Street  Hill  Neighborhood  Historic 
District.  Roughly,  9th  St.  from  South  to 
Kossuth  Sts.  and  State  St.  from  9th  to 
Kossuth  SU.,  La&yette.  97000303 

IOWA 

Clinton  County 

Chicago.  Milwaukee.  St.  Paul  &  Pacific 
Depot — Delmar  (Advent  and  Development 


of  Railroads  in  Iowa.  1850—1940  MPS),  W 
of  Main  St..  between  Railroad  St.  and 
Clinton  Ave.,  Delmar,  97000308 

Jasper  County 

Long,  J.  G.  and  Regina,  House,  Co.  Rd.  F70, 
,5  mi.  W  of  Monroe  city  limits,  Monroe 
vicinity,  97000307 

MAINE 

Cumberland  County 

Dyer — Hutchinson  Farm,  1148  Sawyer  Rd., 
South  Portland  vicinity,  97000313 

Penot>scot  County 

Curtis,  John  B..  Free  Public  Library,  Jet.  of 

ME  11  and  ME  221.  NE  comer.  Bradford, 

97000310 
District  No.  2  School,  Jet.  of  Pleasant  St.  and 

Caribou  Rd.,  SE  comer,  Passadumkeag, 

97000309 

Piscataquis  County 

Burgess.  Walter  and  Eva,  Farm,  79  Shaw  Rd., 
Macomber  Comer  vicinity,  97000312 

York  County 

Dalton,  Benjamin  and  Abigail,  House, 
Address  Restricted,  North  Parsonsfield 
vicinity,  97000311 

MARYLAND 

Wicomico  County 

Wailes,  F.  Leonard,  Law  Office,  116-118  E. 
Main  St.,  Salisbury,  97000314 

MONTANA 

Chouteau  County 

Virgelle  Mercantile  and  Virgelle  State  Bank, 
Co.  Rd.  430,  approximately  6.3  mi.  S  of  US 
87,  Virgelle,  97000315 

NORTH  CAROLINA 

Rutberfbrd  County 

Bechtler  Mint  Site,  Address  Restricted. 
Rutherfbrdton  vicinity,  97000316 

RHODE  ISLAND 

Kent  County 

District  Four  School,  1515  W.  Shore  Rd., 
Warwick,  97000318 

TEXAS 

Harris  County 

West  Eleventh  Place  Historic  District,  l-»  W. 
11th  PI.,  Houston,  97000317 

WASHINGTON 

King  County 

Great  Northern  Depot,  Jet.  of  Railroad  Ave. 

and  4th  St.,  SE  comer,  Skykomish. 

97000322 
TOURIST  II  (auto  ferry).  25  Lake  Shore  Plaza. 

Marina  Park.  Kirkland,  97000321 

Pierce  County 

Dierenger  School  (Rural  Public  Schools  in 
Washington  MPS)  1808  E.  Valley  Hwy., 
Sumner.  97000324 

Spokane  County 

Rockwood  Historic  District.  Roughly, 
Rockwood  Blvd.  from  11th  to  29th  Aves., 
Spokane.  97000320 


Stevens  County 

Opera  House  and  I.  O.  O.  F.  Lodge,  151  W. 
1st  Ave.,  Colville,  97000319 

Thurston  County 

Union  Cemetery — Pioneer  Calvary  Cemetery, 
5700  Littlerock  Rd.,  Tumwater,  97000323 

WISCONSIN 

Dane  County 

Marquette  Bungalows  Historic  District, 
Bounded  by  S.  Thorton  Ave.,  Rutledge,  S. 
Dickinson,  and  Spaight  Sts.,  Madison, 
97000329 

Door  County 

Welcker's  Resort  Historic  District,  Roughly 
bounded  by  Cottage  Row,  Maple,  Cedar, 
and  Main  Sts.,  Gibralter,  97000328 

Fond  Du  Lac  County 

Longfellow  School,  221  Spaulding  Ave., 
Ripon,  97000325 

Iowa  Comity 

Spensley  Farm,  1126  WI QQ.  E  of  jet.  with 
WI  39,  Mineral  Point,  97000330 

Iron  County 

Springstead,  Jet  of  Old  Springfield  Tote  Rd. 
and  WI  182,  Sherman,  97000326 

Winnebago  County 

Omro  Village  Hall  and  Engine  House,  144  E. 

Main  St.,  Omro,  97000327 
[FR  Doc  97-6822  Filed  3-17-97;  8:45  unj 


Offica  of  Surface  KMnlng  Radamation 
and  Enfofcamant 

Notica  of  Propoaad  Information 
Collaction 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

ACTION:  Notice  and  request  for 
comments. 

StiMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  annotmdng 
its  intention  to  request  approval  for  the 
collections  of  information  for  30  CFR 
parts  733  and  785. 

DATES:  Conun«its  on  the  proposed 
information  collection  must  be  received 
by  May  19, 1997  to  be  assured  of 
consideration. 

AOOfiESSES:  Comments  may  be  mailed  to 
John  A.  Trelease.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1951  Constitution  Ave.,  NW,  Room 
120— SIB.  Washington.  DC  20240. 

FOR  FURTHER  MFORMATKM  CONTACT: 
To  request  a  copy  of  the  information 
coUection  requests,  explanatory 
infcHinatlon  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783. 


SUPPt-EMEMTARY  WFORMATKM:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  Part  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
pubhc  and  affected  agencies  have  an 
opportujiity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
extension.  These  collections  are 
contained  in  30  CFR  part  733. 
Maintenance  of  State  programs  and 
procedures  for  substituting  Federal 
enforcement  of  State  programs  and 
withdrawing  approved  of  State 
programs,  and  pdtt  785.  Requirements 
for  permits  for  special  categories  of 
mining. 

OSM  has  revised  burden  estimates, 
where  .appropriate,  to  reflect  current 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  each  information  coUection 
activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  coUection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  acctu^cy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  coUection;  and  (4) 
ways  to  minimize  the  information 
coUection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
pubUc  comments  wiU  be  included  in 
OSM's  submissions  of  the  information 
coUection  requests  to  OMB. 

The  foUowing  information  is  provided 
for  each  information  coUection:  (1)  Title 
of  the  information  coUection;  (Z)  OMB 
control  number,  (3)  simmiary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  anmml 
reporting  and  recordkeepijig  burden  for 
the  collection  of  information. 

Title:  Maintenance  of  State  programs 
and  procedures  for  substituting  Federal 
enforcement  of  State  programs  and 
withdrawing  approval  of  State 
programs,  30  CFR  part  733. 

OMB  Control  Number  1029-0025. 

Summary:  This  part  provides  that  any 
interested  person  may  request  the 
Director  of  OSM  to  evaluate  a  State 
program  by  setting  forth  in  the  request 
a  concise  statement  of  facts  which  the 
person  beUeves  establishes  the  need  for 
the  evaluation. 

Bureau  Form  Number:  None. 

Frequency  of  CoUection:  On  occasion. 


Description  of  Respondents:  Any 
interested  person  (individuals, 
businesses,  institutions,  organizations). 

Total  Annual  Responses:  1. 

Total  Annual  Burden  Hours:  100 
hours. 

Title:  Requirements  for  permits  for 
sf)ecial  categories  of  mining,  30  CFR 
785. 

OMB  Control  Number:  1029-0040. 

Summary:  The  information  is  being 
collected  to  meet  the  requirements  of 
sections  507,  508,  510,  515,  701,  and 
711  of  Public  Law  95-87,  which  require 
appUcants  for  special  types  of  mining 
activities  to  provide  descriptions,  maps, 
plans  and  data  of  the  proposed  activity. 
This  information  wiU  be  used  by  the 
regulatory  authority  in  determining  if 
the  appUcant  can  meet  the  applicable 
performance  standards  for  the  special 
type  of  mining  activity. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents: 
AppUcants  for  coal  mine  activities. 

Total  Annual  Responses:  463. 

Totay  Annual  Burden  Hours:  8,443. 

Dated:  March  13. 1997. 
Arthur  W.  Abbs, 

Chief,  Division  of  Regulatory  Support 
(FR  Doc  97-6754  Filed  3-17-97;  8:45  am) 
■UMQ  COOC  4910-M-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Administration 

Harvay  Blgalaan.  iM.D.,  Ravocation  of 
Ragistration 

On  April  19, 1996,  the  Deputy 
Assistant  Administrator,  Office  of 
Inversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Harvey  Bigelsen, 
M.D.,  of  Scottsdale,  Arizona,  proposing 
the  revocation  of  his  DEA  Certificate  of 
Registration  BB3105992  and  denial  of 
any  pending  appUcations  for  renewal  of 
such  registration  as  a  practition«' 
pursuant  to  21  U.S.C.  824(a)(3),  fcff 
reason  that  he  is  not  currently 
authorized  to  handle  controUed 
substances  in  the  State  of  Arizona.  The 
order  also  advised  that  should  no 
request  for  a  hearing  be  filed  within  30 
days,  his  hearing  ri^t  would  be  deemed 
waiver. 

Tlie  Order  to  Show  Cause  was  sent  to 
Dr.  Bigelsen  by  registered  mail  to  his 
DEA  registered  address,  but  was 
returned  to  DEA  unclaimed.  The  Order 
was  next  sent  by  registered  mail  to  Dr. 
Bigelsen 's  last  Imown  residence  in 
Scottsdale,  Arizona,  and  is  also  was 
returned  to  DEA  unclaimed.  DEA  then 
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attempted  to  locate  Dr.  Bigeisen  in 
Arizona  through  the  telephone  directory 
and  the  Arizona  Board  of  Medical 
Examiners  without  success.  DEA 
investigators  went  to  Dr.  Bigeisen 's  last 
known  address  and  were  advised  that 
he  no  longer  lived  there. 

The  Acting  Deputy  Administrator 
finds  that  DEA  has  attempted  to  locate 
Dr.  Bigeisen  and  has  determined  that  his 
whereabouts  are  unknown.  It  is  evident 
that  Dr.  Bigeisen  is  no  longer  practicing 
medicine  at  the  address  listed  on  his 
DEA  Certificate  of  Registration.  The 
Acting  Deputy  Administrator  concludes 
that  considerable  effort  has  been  made 
to  serve  Dr.  Bigeisen  with  the  Order  to 
Show  Cause  without  success.  Dr. 
Bigeisen  is  therefore  deemed  to  have 
waived  his  opportunity  for  a  hearing. 
The  Acting  Deputy  Administrator  now 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file.  21  C.F.R.  1301.54  and 
1301.57. 

The  Acting  Deputy  Administrator 
finds  that  effective  May  2. 1994,  the 
Board  of  Medical  examiners  of  the  State 
of  Arizona  (Board)  entered  into  a 
Consent  Order  with  Dr.  Bigeisen 
whereby  his  license  to  practice 
medicine  in  the  State  of  Arizona  was 
canceled.  The  Board's  action  was  a 
result  of  a  plea  agreement  entered  into 
by  Dr.  Bigeisen  on  or  about  October  21, 
1993,  wherein  he  pled  guilty  to  charges 
of  filing  false,  fictitious  or  fraudulent 
claims  in  violation  of  18  U.S.C.  287. 
mail  inud  in  violation  of  18  U.S.C. 
1341,  and  conspiring  to  obstruct  justice 
in  violation  of  18  U.S.C.  371.  As  part  of 
the  plea  agreement.  Dr.  Bigeisen  agreed 
to  voluntarily  relinquish  his  Ucenses  to 
practice  medicine  in  Arizona,  New  York 
and  New  Jersey,  and  his  DEA  Certificate 
of  Registration.  Attempts  by  DEA  to 
obtain  the  voluntary  surrender  of  Dr. 
Bigeisen 's  DEA  Certificate  of 
Registration  have  been  unsuccessful. 

As  a  result  of  the  cancellation  of  his 
Arizona  medical  license,  the  Acting 
Deputy  Administrator  finds  that  Dr. 
Bigeisen  is  not  currently  authorized  to 
handle  controlled  substances  in  the 
State  of  Arizona.  The  DEA  does  not 
have  statutory  authority  under  the 
Controlled  Substances  Act  to  issue  or 
maintain  a  registration  if  the  applicant 
or  registrant  is  without  state  authority  to 
handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
21  U.S.C  802(21).  823(f).  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Earl  G.  Rozeboom.  M.D.,  61 
FR  60.730  (1996):  Charles  L.  Novosad. 
Jr..  M.D..  60  FR  47.182  (1995);  Dominick 
A.  Ricci,  M.D.,  58  FR  51.104  (1993). 
Since  Dr.  Bigeisen  is  not  currently 
authorized  to  handle  controlled 


substances  in  the  State  of  Arizona,  he  is 
not  entitled  to  a  DEA  registration  in  that 
state. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  C.F.R.  0.100(b)  and 
0.104.  hereby  orders  that  DEA 
Certificate  of  Registration.  BB3105992. 
previously  issued  to  Harvey  Bigeisen, 
M.D..  be.  and  it  hereby  is,  revoked.  The 
Acting  Deputy  Administrator  further 
orders  that  any  pending  applications  for 
renewal  of  such  registration  be.  and  they 
hereby  are,  denied.  This  order  is 
effective  April  17, 1997. 

Dated:  March  11,  1997. 


fames  S.  Milfbrd. 

Acting  Deputy  Administrator. 

[FR  Doc.  97-€792  Filed  3-17-97,  8:45  am) 
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pocket  No.  96-36] 

Yu-To  Hsu,  M.O.,  Denial  of  Application 

On  May  15. 1996.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Yu-To  Hsu,  M.D. 
(Res(>ondent),  of  Houston.  Texas, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  deny 
his  appUcation  for  a  DEA  Certificate  of 
Registration  as  a  practitioner  pursuant 
to  21  U.S.C.  823(f).  as  being  inconsistent 
with  the  public  interest.  Specifically, 
the  Order  to  Show  Cause  alleged  that: 

(1)  On  ten  separate  occasions  between 
February  28,  1991  and  November  4. 
1992,  [Respondent!  prescribed 
controlled  substances  to  undercover 
officers  for  no  legitimate  medical 
purpose.  On  at  least  seven  of  those 
occasions,  [Respondent]  prescribed 
combinations  of  Tylenol  with  codeine 
and  Vedium  (diazepam)  to  undercover 
officers  when  [he]  knew  or  should  have 
known  that  thf  combination  of  these 
drugs  is  highly  abused  on  the  streets. 

(2)  Following  the  execution  of  a 
Federal  search  warrant  at 
[Respondent's]  office,  on  December  4. 
1992.  [he]  voluntarily  surrendered  his 
DEA  Certificate  of  Registration, 
AH8099788,  as  well  as  (his]  State  of 
Texas  Controlled  Substances 
Registration  Certificate.  [Respondent's] 
Texas  Controlled  Substances 
Registration  Certificate  has  since  been 
reinstated. 

(3)  Following  (Respondent's] 
indictment  on  seven  counts  of  unlawful 
prescribing  of  controlled  substances  to 
undercover  officers,  on  March  30. 1993. 
in  the  District  Court  of  Harris  County. 


Texas,  [he]  pled  guilty  to  each  count  of 
the  indictment.  On  July  23. 1993. 
[Respondent  was]  sentenced  to 
probation  for  a  period  of  ten  years  with 
deferred  adjudication,  fined  $10,000 
and  ordered  to  perform  1.500  hours  of 
community  service. 

By  letter  to  DEA  dated  June  16,  1996. 
counsel  for  Respondent  replied  to  the 
Order  to  Show  Cause,  but  did  not 
request  a  hearing  on  the  issues  raised  by 
the  Order  to  Show  Cause.  The  matter 
was  docketed  before  Administrative 
Law  Judge  Mary  Ellen  Bittner.  In  a  letter 
dated  July  3, 1996.  the  Office  of 
Administrative  Law  Judges  advised 
counsel  for  Respondent  that  Respondent 
had  until  July  19,  1996,  to  file  a  request 
for  a  hearing  or  else  be  deemed  to  have 
waived  the  right  to  a  hearing.  No  request 
for  a  hearing  was  filed  on  behalf  of 
Respondent.  Therefore,  on  July  24, 
1996,  Judge  Bittner  issued  an  order 
finding  that  Respondent  had  waived  his 
right  to  a  hearing,  and  ordering  that  all 
proceedings  before  her  be  terminated. 
Thereafter,  the  case  was  transmitted  to 
the  Deputy  Administrator  for  issuance 
of  a  final  order  pursuant  to  21  C.F.R. 
1301.54(e). 

According,  the  Acting  Deputy 
Administrator  now  enters  his  final  order 
in  this  matter  pursuant  to  21  C.F.R. 
1301.54(e)  and  1301.57,  without  a 
hearing  and  based  on  the  investigative 
file  and  the  letter  dated  July  16, 1996, 
from  counsel  for  Respondent. 

The  Acting  Deputy  Administrator 
finds  that  sometime  in  the  late  1980's  or 
early  1990's,  DEA  received  information 
fit>m  the  Houston  Police  Department 
that  Respondent  was  a  major  diverter  of 
Schedule  ID  through  V  controlled 
substances.  DEA  then  contacted  the 
Medicaid  Fraud  Division  of  the  Texas 
Department  of  Human  Services  and 
learned  that  Respondent  had  issued  a 
large  number  of  controlled  substance 
prescriptions.  A  subsequent  survey  of 
area  pharmacies  also  revealed  that 
Respondent  issued  a  large  number  of 
controlled  substance  prescriptions  and 
further  revealed  that  he  continually 
prescribed  Tylenol  with  Codeine  No.  4 
(Tylenol  No.  4),  a  Schedule  ID 
controlled  substance,  in  combination 
with  diazepam  10  mg.,  a  Schedule  IV 
controlled  substance.  At  that  time,  this 
combination  of  drugs  was  being  abused 
in  the  Houston  area  and  was  being  sold 
at  crack  houses  throughout  the  Houston 
area  to  help  users  alleviate  the  effects  of 
coming  off  a  crack  cocaine  high.  In 
addition,  EfflA  learned  that  on  April  5. 
1990.  during  the  execution  of  a  search 
warrant  at  a  crack  house  by  the  Houston 
Police  Department,  several  prescription 
bottles  were  found,  containing  Tylenol 


No.  4  and  diazepam  and  listing 
Respondent  as  the  prescriber. 

As  a  result  of  this  information,  DEA 
initiated  an  undercover  investigation  of 
Respondent's  prescribing  practices.  On 
February  28. 1991.  undercover  DEA 
Agent  #1  went  to  Respondent's  office 
during  which  the  agent  indicated  that 
she  used  crack  cocaine  and  needed 
"some  pills.  .  .  to  mellow  out." 
Respondent  told  her  not  to  come  back 
to  his  office  and  not  to  refer  any  other 
individuals  to  him.  yet  nonetheless 
issued  the  agent  a  prescription  for  30 
dosage  units  of  Tylenol  No.  4  and  a 
prescription  for  30  dosage  units  of 
diazepam  10  mg. 

On  April  4, 1991,  undercover  DEA 
Agent  #2  told  Respondent  that  she  had 
just  started  to  use  crack  cocaine  and  that 
she  needed  something  to  relax. 
Respondent  asked  the  agent  if  she 
needed  something  to  "bring  [her]  down" 
and  told  her  to  retium  to  his  office  if  she 
became  a  "little  big  fidgety." 
Respondent  issued  the  agent  a 
prescription  of  38  dosage  units  of 
diazepam  10  mg.  and  one  for  50  dosage 
units  of  Soma,  a  non-controlled 
substance,  and  told  the  agent  to  return 
to  see  him  and  he  could  help  herquit 
using  crack  cocaine. 

Undercover  DEA  Agent  #3  went  to 
Respondent's  office  on  July  31, 1991, 
posing  as  Agent  #2's  boyfriend.  Agent  rj 
indicated  that  he  smoked  crack  cocaine 
and  that  he  had  used  some  of  the 
medication  that  Respondent  had  • 

prescribed  for  his  "girlfriend".  The 
transcript  of  this  visit  indicates  that 
Respondent  stated,  "crack  cocaine  .  .  . 
it's  a  lot  to  satisfy  a  body.  You  know, 
you  should  buy  the  good  stuff — cocaine. 
Concentration  so  much  it  stop  a  few 
puf&."  The  agent  indicated  that  after 
-  smoking  crack,  "the  coming  down  was 
hurting."  Respondent  then  asked,  "How 
many  Valiums  need  you  to  get  out  of 
this  state?"  Respondent  issued  the  agent 
prescriptions  for  30  dosage  units  of 
diazepam  10  mg.  and  50  dosage  units  of 
Soma,  but  told  the  agent  not  to  return 
to  Respondent's  office. 

When  Agent  #3  returned  to 
Respondent's  office  on  September  17. 
1991.  he  waited  in  the  reception  area  for 
three  hours.  Respondent  did 
acknowledge  the  agent's  presence,  but 
did  not  meet  with  the  agent.  The  a^nt 
left  Respondent's  office  without 
obtaining  any  controlled  substances 
prescriptions. 

On  Ciecember  23. 1991,  undercover 
Agent  #4  went  to  Respondent's  office 
and  asked  Respondent  for  some  Valium 
(brand  name  for  diazepam)  or  Tylenol 
with  codeine  No.  3  (Tylenol  No.  3).  a 
Schedule  m  controlled  substance, 
stating  that  he  had  been  using  cocaine 


for  about  two  years,  that  he's  taken 
Tylenol  No.  3  with  beer  in  the  past,  and 
it  has  helped  him  "come  dovtm  off'  the 
cocaine.  Respondent  replied  that  the 
Tylenol  No.  3  will  not  help  him  quit 
using  cocaine,  but  that  he  will  give  him 
the  medication  anyway.  Respondent 
further  stated  that  the  agent  should  not 
return  to  Respondent's  office,  and 
encouraged  the  agent  to  quit  using 
cocaine.  Respondent  issued  the  agent 
prescriptions  for  28  dosage  units  of 
diazepam  10  mg.  and  30  dosage  units  of 
Tylenol  No.  3. 

Agent  #4  returned  to  Respondent's 
office  on  January  29, 1992.  Respondent 
asked  the  agent,  "what's  your  problem?" 
The  agent  repfied  that,  "I  just  came  in 
to  see  if  I  can  get  some,  Tylenol  3's  and 
some  Valium."  Respondent  asked  the 
agent  why  he  used  Tylenol  No.  3  and 
the  agent  stated  that,  "I  use  cocaine  on 
occasion  and  it  helps  me  come  down 
after  I  get  on  it.  .  .  ."  There  was  then 
some  discussion  regarding  the  merits  of 
the  agent  selling  cocaine.  Respondent 
issued  the  agent  a  prescription  for  26 
dosage  units  of  Tylenol  No.  3  and  a 
prescription  for  28  dosage  units  of 
diazepam  10  mg. 

On  March  3, 1992,  Agent  #4  again 
returned  to  Respondent's  office  and 
asked  for  more  Tylenol  No.  3  and 
Valium.  Respondent  replied,  "You  take 
too  much  man,  you  still  smoking  the 
dope?"  The  agent  told  Respondent  that 
he  still  used  cocaine,  and  tiiey  then 
discussed  the  price  of  cocaine.  The 
agent  asked  Respondent  if  he  would  see 
one  of  the  agent's  "fiends"  who  was  out 
in  the  waiting  room,  but  Respondent 
refused  because  the  "friend"  did  not 
have  any  identification.  Respondent 
issued  the  agent  a  prescription  for  26 
dosage  units  of  Tylenol  No.  3  and  one 
for  28  dosage  units  of  diazepam  10  mg. 

Agnt  #4  returned  to  Respondent's 
office  on  April  23, 1992,  accompanied 
by  undercover  DEA  Agent  #5. 
Respondent  first  met  with  Agent  #4  and 
asked  the  agent  if  he  wanted  some 
Tylenol  No.  4  and  Valium,  and  also 
asked  the  agent  if  he  was  still  using 
cocaine.  Respondent  then  issued  the 
agent  a  prescription  for  26  dosage  units 
of  Tylenol  No.  4  and  a  prescription  for 
28  dosage  units  of  diazepam  10  mg. 
ResfKindent  next  met  with  Agent  *S. 
Agent  #5  asked  Respondent  for  some 
Tylenol  No.  3  and  some  Valium  because 
he  uses  cocaine  and  "it  helps  me  come 
down".  Respondent  refused  to  issue  the 
agency  any  controlled  substance 
prescriptions  on  this  occasion  and 
encouraged  the  agent  to  stop  using 
cocaine. 

Agent  #5  returned  to  Respondent's 
office  on  July  24, 1992.  During  this  visit. 
Respondent  remembered  that  he  had  not 


written  any  prescriptions  for  the  agent 
on  his  previous  visit.  The  agent  told 
Respondent  that  he  had  quit  using 
cocaine,  but  that  he  needed  something 
because  he  had  "been  burning  the 
candle  on  both  ends."  On  this  occasion 
Respondent  issued  the  agent  a 
prescription  for  28  dosage  units  of 
Tylenol  No.  3  and  a  prescription  for  28 
dosage  units  of  diazepam  10  mg. 

On  November  4,  1992.  Respondent 
asked  Agent  #5  if  he  wanted  the  same 
medication.  The  agent  told  Respondent 
that  he  still  used  cocaine  occasionally. 
Respondent  issued  him  prescriptions  for 
28  dosage  units  of  Tylenol  No.  4  and  28 
dosage  units  of  diazepam  10  mg. 
Respondent  told  Agent  #5  not  to  come 
to  Respondent's  office  too  often.  On  the 
same  day.  Respondent  issued  Agent  #4 
a  prescription  for  28  dosage  imits  of 
Tylenol  No.  4  and  one  for  28  dosage 
units  of  diszepam  10  mg. 

As  a  result  of  this  investigation,  on 
December  4, 1992,  Respondent 
surrendered  his  Texas  controlled 
substance  registration  and  his  previous 
DEA  Certificate  of  Registration, 
AH8099788.  Subsequently,  Respondent 
was  indicted  in  the  179th  District  Court, 
Harris  County,  Texas  and  charged  with 
seven  counts  of  imlawful  prescribing  of 
controlled  substances  in  violation  of 
state  law.  On  March  30, 1993, 
Respondent  pled  guilty  to  all  seven 
counts,  and  on  July  23, 1993,  he  was 
sentenced  to  probation  for  10  years  with 
deferred  adjudication  of  guilt,  fined 
$10,000.00  and  ordered  to  perform 
1.500  hours  of  community  service. 

In  the  letter  dated  June  16.  1996, 
Respondent's  counsel  asserted  that 
Resi>ondent  "has  completed  all  of  the 
terms  of  his  deferred  adjudication  and 
his  probation  has  been  terminated."  and 
that  his  state  controlled  substance 
Ucense  has  been  reinstated.  Counsel 
also  claimed  that  Respondent  had  a 
hearing  before  the  state  medical  board 
in  February  1994,  and  that  Respondent's 
medical  license  "was  neither  revoked 
nor  suspended."  There  was  no 
documentation  submitted  by 
Respondent  to  support  any  of  these 
assertions.  Regavding  the  undercover 
purchases  of  controlled  substance 
prescriptions.  Respondent's  counsel 
stated,  "I  would  have  tried  an 
entrapment  defense  for  (Respondent] 
but  juries.  I  feel,  cannot  understand 
entrapment!" 

Pursuant  to  21  U.S.C.  823(f).  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration,  if  he  determines  that  the 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(0 
requires  that  the  following  factors  be 
considered: 
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(1)  The  recommendation  of  the 
appropriate  State  Hcensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  the  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry  J. 
Schwarz.  Jr..  M.D.,  Docket  No.  88-^2.  54 
PR  16,422  (1989). 

Regarding  factor  one,  the  record 
indicates  that  while  Respondent 
surrendered  his  state  controlled 
substances  license  in  December  1992.  it 
ha  since  been  reinstated  with  no 
restrictions.  In  addition,  it  is  unclear 
exactly  what  action,  if  any,  was  taken  by 
the  Texas  State  Board  of  Medical 
Examiners  regarding  Respondent's 
Ucense  to  practice  medicine  in  that 
state.  However,  it  is  undisputed  that  he 
is  currently  licensed  to  practice 
medicine  in  Texas. 

As  to  Respondent's  experience  in 
dispensing  controlled  substances,  it  is 
clear  that  Respondent  prescribed 
controlled  substances  to  the  undercover 
agents  for  no  legitimate  medical  reason. 
The  agents  told  Respondent  that  they 
were  cocaine  users  and  that  they  needed 
Tylenol  with  codeine  and  Valium  to 
help  them  come  off  their  cocaine  highs. 
The  Acting  Deputy  Administrator  finds 
that  prescribing  controlled  substances 
for  this  purpose  is  reprehensible,  since 
it  fosters  the  continued  illegal  use  of 
cocaine. 

Regarding  factor  three,  Respondent 
has  been  convicted  of  a  controlled 
substance  related  offense.  DEA  has 
consistently  held  that  a  deferred 
adjudication  of  guilt  following  a  plea  of 
guilty  is  a  conviction  within  the 
meaning  of  the  Controlled  Substances 
Act.  See  Harlan  J.  Borcherding,  D.O.,  60 
FR  28,796  (1995);  see  also  Clinton  D. 
Nutt,  D.O.,  55  FR  30.992  (1990)  (where 
plea  was  "nolo  contendere"  rather  than 
"guilty").  In  his  letter  dated  June  16, 
1996.  Respondent's  counsel  eludes  to  an 
entrapment  defense  to  the  charges 
brought  against  Respondent.  There  is  no 
elaboration  of  this  argument  in 
Respondent's  letter,  and  it  is 


nonetheless  irrelevant  to  this 
proceeding,  since  Respondent  pled 
guilty  to  the  charges  against  him. 

As  to  factor  four.  Respondent's 
conviction  in  state  court  for  the 
unlawful  prescribing  clearly  shows  that 
Respondent  failed  to  comply  with  the 
applicable  state  law.  In  addition. 
Respondent's  prescribing  of  controlled 
substances  to  the  undercover  agents  for 
no  legitimate  medical  purpose  was  in 
violation  of  21  U.S.C.  841(a)(1). 

In  June  16,  1996  letter.  Respondent's 
counsel  asserts  that  Respondent  has 
"never  had  any  trouble  with  the  D.E.A. 
prior  to  1993  and  he  does  need  his 
D.E.A.  Certificate  so  that  he  may 
practice  normally  again."  However, 
other  than  counsel's  unsubstantiated 
assertions,  there  is  no  documentation  in 
the  record  of  Respondent's  fitness  to 
handle  controlled  substances. 

The  Acting  Deputy  Administrator 
concludes  that  based  upon  the  record 
before  him.  Respondent's  registration 
with  DEA  would  be  inconsistent  with 
the  public  interest.  Respondent 
prescribed  highly  abused  substances  for 
no  legitimate  medical  purpose  to 
purported  users  of  cocaine.  There  is  no 
indication  that  Respondent  can  now  be 
trusted  to  responsibly  handle  controlled 
substances. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C. 
823,  and  28  C.F.R.  0.100(b)  and  0.104. 
hereby  orders  that  the  application 
submitted  by  Yu-To  Hsu,  M.D.  for  a 
DEA  Certificate  of  Registration  be,  and 
it  hereby  is,  denied.  This  order  is 
effective  April  17,  1997. 

Dated:  March  10. 1997. 
IFR  Doc.  97-6793  Filed  3-17-97:  8:45  ami 

atLUNQ  CODE  4410-0»-M 

[Docket  No.  95-36] 

Donald  P.  Tecca,  M.D.  Continuation  of 
Registration  With  Restrictions 

On  April  3.  1995,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Donald  P.  Tecca,  M.D. 
(Respondent)  of  San  Diego,  California, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration, 
AT1241847,  and  deny  any  pending 
applications  for  renewal  of  such 
registration  as  a  practitioner  under  21 
U.S.C.  823(f),  for  reason  that  pursuant  to 
21  U.S.C.  824(a)(4).  his  continued 
registration  would  be  inconsistent  with 
the  public  interest.  The  Order  to  Show 


Cause  alleged,  in  essence,  that:  (1)  in 
June  1992,  DEA  received  complaints 
from  several  area  pharmacies  that 
Respondent  was  overprescribing 
controlled  substances  including  Vicodin 
and  codeine,  and  in  particular,  one 
individual  has  received  1,640  dosage 
units  of  Tylenol  No.  3  with  codeine  over 
a  three  month  period;  and  (2)  on  eight 
occasions  between  December  28, 1992 
and  May  25, 1993,  Respondent 
prescribed  controlled  substances  to 
undercover  officers  for  no  legitimate 
medical  reason. 

By  letter  dated  April  26, 1995. 
Respondent,  through  counsel,  filed  a 
timely  request  for  a  hearing,  and 
following  prehearing  procedures,  a 
hearing  was  held  in  San  Diego. 
California  on  September  19  and  20, 
1995,  before  Administrative  Law  Judge 
Mary  Ellen  Bittner.  At  the  hearing,  both 
parties  called  witnesses  and  introduced 
documentary  evidence.  After  the 
hearing,  counsel  for  both  parties 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argument.  On 
June  21,  1996,  Judge  Bittner  issued  her 
Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusion  of  Law  and 
Decision,  recommending  that 
Respondent's  DEA  registration  be 
revoked,  and  any  pending  applications 
for  registration  be  denied.  Respondent 
filed  exceptions  to  Judge  Bittner's 
Opinion  and  Recommended  Ruling,  and 
thereafter,  on  August  6, 1996,  the  record 
of  these  proceedings  was  transmitted  to 
the  Deputy  Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  C.F.R.  1316.67, 
hereby  issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  except  as 
noted,  the  findings  of  fact  and 
conclusions  of  law  of  the 
Administrative  Law  Judge,  but  rejects 
the  recommended  ruling,  for  the  reasons 
stated  below. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  graduated  from 
medical  school  in  1980,  and  in  1983, 
become  board  certified  in  internal 
medicine.  At  the  time  of  the  hearing  in 
this  matter,  he  was  on  the  senior  sfaff  at 
three  hospitals  in  San  Diego,  had 
consulting  privileges  at  a  psychiatric 
hospital  in  San  Diego,  was  the  chief  of 
the  Department  of  Medicine  at  one  of 
the  local  hospitals,  and  maintained  a 
private  practice  in  internal  medicine. 

In  1992,  two  local  pharmacists  made 
allegations  to  DEA  that  Respondent  may 
have  been  overprescribing  controlled 
substances.  While  the  Order  to  Show 
Cause  issued  in  this  proceeding  cited 
this  alleged  overprescribing  as  evidence 


that  Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest,  no  evidence  was  introduced  at 
the  hearing  regarding  the  validity  of 
these  allegations.  Therefore,  the  Acting 
Deputy  Administrator  has  only 
considered  the  pharmacists'  allegations 
as  the  basis  for  the  initiation  of  the 
investigation.  Subsequently,  state 
undercover  officers  made  10  visits  to 
Respondent's  office  between  December 
1992  and  July  1993  to  attempt  to  obtain 
controlled  substance  prescriptions  from 
Respondent  for  no  legitimate  medical 
purpose. 

The.first  visit  occurred  on  December 
28, 1992,  when  Special  Agent  Roberts  of 
the  Bureau  of  Narcotic  Enforcement 
(BNE)  of  the  California  Department  of 
Justice  attempted  to  obtain  a 
prescription  for  anabolic  steroids  from 
Respondent.  Before  seeing  Respondent, 
Agent  Roberts  filled  out  a  patient 
history  form  on  which  he  did  not 
indicate  any  medical  problems,  and  a 
nurse  weighed  him  and  took  his  blood 
pressure  and  pulse.  The  transcript  of 
this  visit  indicates  that  Respondent 
asked  Agent  Roberts  a  series  of  medical 
history  questions.  Agent  Roberts  then 
told  Respondent  that  he  was  not  seeing 
results  at  the  gym,  that  he  was  going  to 
jail  for  a  year  and  that  he  wanted  to 
"gain  some  size".  Respondent  indicated 
that  it  would  probably  not  hurt  Agent 
Roberts  to  take  anabolic  steroids  to  put 
on  muscle  mass  <;ince  he  appeared 
healthy.  Then,  in  the  agent's  presence. 
Respondent  telephoned  a  local 
pharmacist  seeking  advice  as  to  what  to 
prescribe  for  this  purpose.  Respondent 
testified  that  the  pharmacist  told  him 
that  Anadrol  was  used  for  that  purpose, 
but  did  not  indicate  that  such  use  6f  the 
substance  was  illegal  or  that  it  was  a 
controlled  substance.  Following  the 
conversation  with  the  pharmacist. 
Respondent  told  the  agent,  "Anadrol  is 
what  they  use  but  it's  not  supposed  to 
be  prescribed  for  this  purpose." 
Respondent  then  consulted  the  1991 
edition  of  the  Physicians'  Desk 
Reference,  which  did  not  indicate  that 
Anadrol  was  a  controlled  substance,  to 
determine  the  proper  dosage  to 
prescribe.  Respondent  told  Agent 
Roberts  that,  "I  don't  think  there's 
anything  illegal  about  this,  it's  just 
frowned  on  because  it's  felt  that  the  risk 
outweighs  the  gain."  Respondent 
warned  Agent  Roberts  of  the  possible 
side  effects,  advised  him  to  discontinue 
taking  the  medication  if  any  of  the  side 
effects  occurred,  and  told  him  to  return 
in  three  weeks  for  a  blood  test. 
Respondent  then  issued  Agent  Roberts  a 
prescription  for  120  dosage  units  of 
Anadrol  with  no  refills,  impressing 


upon  him  the  need  for  follow-up  care. 
Agent  Roberts  paid  $40.00  for  the  office 
visit. 

At  the  follow-up  visit  on  January  19, 
1993,  Agent  Roberts  had  gained  a 
pound,  his  blood  pressure  had  gone 
down,  and  he  reported  some  strength 
gains.  The  transcript  of  this  visit 
indicates  that  Respondent  asked  about 
various  side  effects,  and  Agent  Roberts 
indicated  that  he  had  not  experienced 
any  side  effects.  Respondent  examined 
Agent  Roberts  for  possible  liver 
enlargement  and  Respondent's  nurse 
drew  blood.  Agent  Roberts  asked 
Respondent  for  a  prescription  for  Cylert, 
a  Schedule  IV  stimulant,  because  he  felt 
that  he  was  "kind  of  dragging".  Agent 
Roberts  testified  at  the  hearing  th§t  he 
asked  for  Cylert  because  it  is  commonly 
taken  by  steroid  users  and  because  it 
was  his  understanding  that  physicians 
who  unlawfully  prescribe  controlled 
substances  will  issue  prescriptions  for 
all  types  of  controlled  substances. 
Respondent  refused  to  give  Agent 
Roberts  a  prescription  for  Cylert  and 
suggested  aerobic  activity  instead. 
Respondent  wrote  Agent  Roberts  a 
prescription  for  100  dosage  units  of 
Anadrol  with  three  refills,  told  him  to 
return  in  two  months  for  a  follow-up 
visit,  and  told  him  to  call  the  office  for 
the  results  of  the  blood  test.  Agent 
Roberts  paid  $45.00  for  the  office  visit. 

Sergeant  Arvizu,  then  with  the  Medi- 
Cal  Fraud  Unit  of  the  Department  of 
Health  Services,  went  to  Respondent's 
office  on  two  occasions,  posing  as  Agent 
Roberts'  girlfi-iend.  Sergeant  Arvizu  had 
never  acted  in  an  undercover  capacity 
before  and  was  instructed  to  ask  for 
Tylenol  No.  3  with  codeine  (Tylenol  No. 
3),  a  Schedule  III  controlled  substance, 
without  telling  Respondent  that 
anything  was  wrong  with  her.  There 
were  no  transcripts  of  these  visits 
introduced  into  evidence  at  the  hearing. 

On  February  8, 1993,  she  entered 
Respondent's  office,  told  the 
receptionist  that  she  was  there  for  a 
check-up,  filled  out  medical  history 
forms  indicating  as  her  chief  complaint 
"check-up",  and  had  her  weight, 
temperature  and  blood  pressure  taken. 
Sergeant  Arvizu  testified  that  when 
Respondent  asked  her  why  she  was 
there,  she  told  him  that  she  was  there 
for  a  check-up  and  that  she  wanted 
some  Tylenol  No.  3.  She  testified  that 
Respondent  said  "sure"  and  then  asked 
some  medical  history  questions  and 
checked  her  chest  and  back  with  a 
stethoscope,  checked  her  eyes,  ears, 
throat,  and  neck,  and  reported  that  she 
was  in  good  health.  Respondent  testified 
that  Sergeant  Arvizu  stated  that  she 
wanted  the  Tylenol  No.  3  to  feel  good 
and  that  implicit  in  that  request  was 


that  something  was  wrong  with  her.  He 
testified  that  he  performed  an  extensive 
physical  examination  of  Sergeant 
Arvizu  and  found  her  to  be  very  tense 
with  qu^te  a  bit  of  muscle  tenderness 
and  rigidity.  At  first.  Respondent 
testified  that  Sergeant  Aivizu  winced 
during  the  physical  examination  and 
told  him  that  she  had  muscle  pain,  but 
later  testified  that  the  finding  of  pain 
was  based  solely  upon  his  physical 
examination  and  her  social  history. 
Respondent's  medical  chart  for  Sergeant 
Arvizu  indicated  "Normal  exam  with 
muscle  tenderness-tension  •  *  * 
Tylenol  #3  for  tension-muscle  pain." 
Sergeant  Arvizu  however  testified  that 
she  never  told  Respondent  that  anything 
was  wrong  with  her  and  that  there  was 
no  discussion  during  this  visit  of  any 
muscle  pain  or  tenderness.  Judge  Bittner 
found  Sergeant  Arvizu  to  be  a  credible 
witness  and  that  she  did  not  tell 
Respondent  that  she  was  in  pain. 
Respondent  issued  Sergeant  Arvizu  a 
prescription  for  40  tablets  of  Tylenol 
No.  3,  "per  pain",  with  no  refills. 

Sergeant  Arvizu  returned  to 
Respondent's  office  on  February  22, 
1993,  and  had  her  weight  and  blood 
pressure  taken.  She  testified  that  she 
told  Respondent  that  she  wanted 
another  prescription  for  Tylenol  No.  3 
because  it  made  her  feel  good.  Sergeant 
Arvizu  further  testified  that  Respondent 
stated  that  "this  isn't  really  legitimate 
•  *   *  it's  not  really  legal  *   •   •  you're 
putting  me  in  a  bind."  Sergeant  Arvizu 
testified  that  there  was  then  some 
discussion  where  Respondent  said  that 
something  had  to  be  wrong  with  her  and 
"he  made  a  suggestion  about  a  headache 
or  a  backache."  Sergeant  Arvizu  also 
testified  that  she  told  Respondent  that 
she  had  used  drugs  in  the  past,  but  that 
Respondent  stated  that  he  did  not  think 
that  she  was  addicted  to  the  Tylenol  No. 
3,  however  she  should  only  use  it  for 
emergencies.  Respondent  testified  that 
he  conducted  a  brief  physical 
examination  on  this  occasion.  His  notes 
of  the  visit  indicate  "some  muscle 
tendeme^"  in  the  neck  and  "Tylenol  *3 
for  tension  Headaches — may  be  useful 
to  keep  her  off  drugs  and  monitor 
usage."  Respondent  further  testified  that 
there  was  no  indication  of  any  misuse 
of  the  previous  prescription  for  Tylenol 
No.  3.  Respondent  issued  Sergeant 
Arvizu  a  prescription  for  48  tablets  of 
Tylenol  No.  3  with  no  refills,  "per  pain" 
and  she  paid  the  receptionist  $20.00  for 
the  visit. 

Next,  BNE  Agent  Ellis  went  to 
Respondent's  office  on  two  occasions 
posing  as  a  friend  of  Agent  Roberts  and 
seeking  Winstrol,  an  anaboUc  steroid. 
On  his  first  visit  on  March  22, 1993. 
Agent  Ellis  filled  out  a  patient  history 
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form  indicating  no  medical  problems, 
and  then  a  nurse  took  his  weight  and 
blood  pressure,  which  was  a  little  high. 
Agent  Ellis  then  met  with  Respondent 
and  told  Respondent  that  he  was 
referred  by  his  friend  who  had  gotten 
steroids  friom  Respondent  and  Jiat  he 
wanted  some  Winstrol  to  help  him  gain 
strength  at  the  gym.  Respondent 
indicated  that  he  knew  who  Agent  Elhs 
was  referring  to,  since  he  had  only 
prescribed  steroids  once  before. 
Respondent  then  asked  some  medial 
history  questions,  took  Agent  Ellis' 
blood  pressure  again,  and  stated  that 
Winstrol  is  "not  totally  benign" 
describing  the  various  possible  side 
effects.  Respondent  told  Agent  Ellis  that 
he  needed  to  have  a  blood  test  for  a 
baseline,  but  Agent  Ellis  was  reluctant 
to  have  blood  drawn.  Respondent 
insisted  that  he  could  not  give  Agent 
Ellis  the  Winstrol  without  a  blood  test, 
since  the  whole  point  of  going  to  a 
doctor  is  so  the  doctor  can  monitor  the 
patient.  Respondent  issued  Agent  ElUs  a 
prescription  for  60  dosage  units  of 
Winstrol  and  told  him  to  come  back  for 
a  follow-up  visit  in  a  month.  The 
transcript  of  this  visit  indicates  that 
Agent  Ellis  said,  "You  know  if  I  had  a 
good  supply  of  these  we  could  make  lots 
of  money."  and  Respondent  replied. 
"Well,  I'm  not  interested  in  that. 
Basically,  you  know.  I'm  not  interested 
in  making  money;  I'm  just  interested 
that  if  I  do  a  treatment,  it's  used 
properly.  "  Agent  ElUs  paid  $65.00  for 
the  visit. 

Agent  Ellis  returned  for  his  follow-up 
visit  on  April  26. 1993,  during  which  a 
nurse  took  his  weight  and  blood 
pressure.  Respondent  discussed  the 
results  of  the  blood  test  with  Agent 
Ellis,  asked  if  he  had  experienced  any 
side  effects,  to  which  Agent  Ellis 
reported  none,  checked  Agent  EUis' 
Uver.  and  gave  Agent  Ellis  information 
about  a  low-cholesterol  diet. 
Respondent  th6n  indicated  that  he 
would  give  Agent  Ellis  a  refill  of  the 
prescription,  but  that  next  month  he 
was  going  to  reduce  the  dosage^^gent 
ElHs  then  asked  if  he  could  pick  up  a 
prescription  for  his  friend.  Agent 
Roberts.  Respondent  refused  to  issue 
such  a  prescription  and  essentially  told 
Agent  Ellis  that  he  would  not  issue  a 
prescription  without  seeing  the  patient. 
Respondent  gave  Agent  El  Us  a 
prescription  for  60  tablets  of  Winstrol 
and  with  no  refills,  and  Agent  Ellis  paid 
$39.00  for  the  office  visit. 

On  May  3, 1993,  Investigator 
Hutchison  of  the  Medical  Board  of 
California  went  to  Respondent's  office 
in  an  undercover  capacity  seeking 
Vicodin.  a  Schedub  in  controlled 
substance.  Investigator  Hutchison 


completed  a  patient  history  form  on 
which  she  did  not  indicate  any  medical 
complaints.  A  nurse  took  her  weight 
and  blood  pressure.  Respondent  asked 
Investigator  Hutchison  a  series  of 
medical  history  questions  and  the 
investigator  then  asked  for  some 
Vicodin  explaining  that  she  Uked  to  take 
it  when  she  went  out  with  her  friends 
because  she  did  not  like  alcohol.  She 
told  Respondent  that  Vicodin  made  her 
feel  relaxed  and  mellow.  The  transcript 
of  this  visit  indicates  that  Respondent 
stated  on  more  than  one  occasion  that 
this  was  a  strange  request  and  that  he 
had  never  had  a  request  like  this  before. 
Respondent  warned  Investigator 
Hutchison  of  the  risks  of  addiction  and 
that  su«h  use  could  lead  to  abuse  of 
other  substances.  Investigatory 
Hutchison  said  that  she  used  the 
Vicodin  infrequently.  Respondent  told 
hivestigator  Hutchison  that  if  he  gave 
her  a  small  prescription  she  would  not 
become  addicted,  but  that  she  should 
really  reconsider  using  the  drug  to  relax 
since  such  use  was  not  accepted  in 
society.  Respondent  also  acknowledged 
that  it  was  illegal  for  him  to  give  her  the 
drug  to  feel  good.  Investigator 
Hutchison  offered  to  tell  Respondent 
that  she  had  a  headache.  Respondent 
issued  Investigator  Hutchison  a 
prescription  for  30  tablets  of  Vicodin 
and  charged  her  $40.00  for  the  visit. 
Respondent  testified  that  he  knew  that 
Investigator  Hutchison  did  not  have  a 
headache  and  that  she  was  using  the 
Vicodin  inappropriately,  but  that  he 
issued  her  a  trial  prescription  to  see 
how  she  would  use  the  drug  and  then 
would  try  to  treat  her  inappropriate  use 
the  drug. 

Investigator  Hutchison  returned  to 
Respondent's  office  on  June  28.  1993. 
and  asked  for  another  prescription  for 
Vicodin.  The  transcript  of  this  visit 
indicates  that  Respondent  repeatedly 
told  Investigator  Hutchison  that  what 
she  was  doing  was  wrong.  Respondent 
discussed  the  dangers  of  addiction  and 
that  it  was  illegal  for  her  to  use  the 
Vicodin  for  her  stated  purp>ose. 

Respondent  attempted  to  discourage 
Investigator  Hutchison  from  continuing 
to  use  Vicodin  the  way  she  had  been 
using  it.  Investigator  Hutchison  offered 
several  times  to  tell  Respondent  that  she 
had  headaches  or  pain.  Respondent 
refused  to  issue  Investigator  Hutchison 
a  prescription  and  did  not  charge  her  for 
this  visit.  Investigator  Hutchison 
testified  that  she  believed  that 
Respondent  was  trying  to  establish  a 
rapport  with  her  and  counseled  her  on 
the  misuse  of  Vicodin  for  illegal 
purposes. 

Fmally.  BNE  Agent  Price  made  two 
undercover  visits  to  Respondent 


attempting  to  obtain  prescriptions  for 
Tylenol  No.  3  without  indicating  a 
medical  reason  for  the  sub«^ance.  On 
May  25.  1993.  Agent  Price  filled  out  a 
patient  history  form  indicating  no 
medical  problems.  Agent  Price  told 
Respondent  that  she  had  received 
Tylenol  No.  3  about  a  year  and  a  half 
earlier  following  an  appendectomy,  and 
that  she  usually  kept  some  on  hand. 
Agent  Price  told  Respondent  that  she 
had  no  real  pain,  but  used  the  Tylenol 
No.  3  for  relaxation.  The  transcript 
indicates  that  Agent  Price  told 
Respondent  that  "I  work  out  at  the  gym 
a  lot  like  that.  When  I  get  home  I  just, 
once  in  awhile  I  might  take  a  pill  or 
something."  Agent  Price  further  stated 
that  it  was  "not  so  much  for  aches 

*   *   •  it  just  kind  of  relaxes  me." 
Respondent  performed  a  brief  physical 
examination.  Respondent  told  Agent 
Price  that  her  request  was  strange  and 
he  was  not  sure  that  he  approved  of  her 
using  Tylenol  No.  3  for  relaxation  since 
it  was  a  pain  pill,  but  decided  that  he 
could  give  her  a  few  pills  for 
emergencies.  Respondent  issued  Agent 
Price  a  prescription  for  30  tablets  for 
Tylenol  No.  3  with  one  refill  and  she 
paid  $40.00  for  the  office  visit. 
Respondent  testified  at  the  hearing  that 
he  was  confused  by  Agent  Price's 
request  because  she  did  not  appear  to  be 
an  addict  since  she  was  well-groomed 
and  stated  that  she  only  used  a  few 
pills,  and  he  had  never  before  had 
anyone  request  Tylenol  No.  3  for 
relaxation.  Respondent  further  testified 
that  he  interpreted  Agent  Price's  use  of 
the  word  "relaxation"  to  mean  relief 
from  pain. 

Agent  Price  returned  to  Respondent's 
office  on  July  26, 1993  and  told 
Respondent  that  she  was  not  having  any 
pains,  that  she  wanted  the  drug  only  for 
relaxation,  and  that  she  was  just  coming 
back  for  a  refill  of  the  Tylenol  No.  3 
prescription.  Respondent  reiterated  that 
Tylenol  No.  3  is  used  for  pain  and  not 
relaxation,  and  that  he  did  not  believe 
that  Agent  Price  was  using  the 
medication  for  relief  of  pain. 
Respondent  expressed  concern  that 
Agent  Price  was  becoming  dependent 
on  the  drug  and  refused  to  issue  her 
another  prescription.  Respondent  did 
not  charge  Agent  Price  for  the  visit.  On 
her  chart  for  this  visit.  Respondent 
wrote  as  his  assessment,  "Drug 
AddicUon  (highly  likely)." 

A  Special  Agent  with  BNE  testified  at 
the  hearing  that  he  had  asked  various 
knowledgeable  sources,  including 
manufacturers  of  anaboUc  steroids,  the 
Food  and  Drug  Administration,  and  the 
American  Medical  Association,  whether 
the  use  of  anabolic  steroids  to  build 
muscle  mass  is  appropriate,  and  that  all 


of  them  replied  in  the  negative. 
Anabolic  steroids  became  controlled 
substances  under  California  law 
effective  August  20. 1986.  and  effective 
February  27,  1991,  anabolic  steroids 
became  a  Schedule  III  controlled 
substance  federally  under  the 
Controlled  Substances  Act.  Respondent 
testified  that  before  prescribing  Anadrol 
and  Winstrol  to  the  undercover  officers 
he  consulted  the  1991  edition  of  the 
Physicians'  Desk  Reference,  which  did 
not  indicate  that  they  were  controlled 
substances. 

The  Director  of  Pharmacy  Services  at 
the  psychiatric  hospital  where 
Respondent  had  consulting  privileges, 
testified  that  he  monitors  and  fills  the 
prescriptions  of  doctors  at  the  hospital 
and  that  he  has  known  Respondent  for 

10  years.  He  further  testified  that  he  had 
never  seen  a  prescription  issued  by 
Respondent  for  anabolic  steroids  and 
that  in  his  opinion.  Respondent's  use  of 
Tylenol  No.  3  and  Vicodin  is  very 
conservative  and  clinically  appropriate. 
Three  physicians.  Respondent's 
sup)ervisor,  an  associate  professor  at  the 
University  of  California  San  Diego 
School  of  Medicine,  and  an  internist  in 
private  practice,  all  testified  at  the 
hearing  that  his  prescribing  of  Vicodin 
and  Tylenol  No.  3  to  the  undercover 
agents  was  medically  appropriate,  and 
that  in  1992  and  1993,  they  were 
unaware  that  anabolic  steroids  were 
controlled  substances.  One  of  the 
doctors  testified  that  it  is  a  common 
practice  to  issue  a  trial  prescription  if  a 
doctor  is  not  sure  whether  a  substance 
is  being  misused.  Respondent's 
supervisor  at  one  of  the  hospitals  rated 
Respondent's  medical  abilities  as  a  ten 
on  a  scale  of  ten.  Respondent  also 
introduced  into  evidence  a  letter  from  a 
doctor  who  has  known  Respondent  for 

1 1  years  and  considers  him  "a  most 
knowledgeable,  conscientious  and 
ethical  physician."  This  doctor  also 
stated  in  his  letter  that  Respondent 
"practiced  at  the  standard  of  the 
community"  in  his  prescribing  of 
controlled  substances  to  the  undercover 
officers.  Respondent  also  introduced 
into  evidence  a  letter  from  a  physician 
who  has  known  Respondent  for  11  years 
and  shared  an  office  with  him  for  four 
years,  who  stated  that  Respondent  "has 
consistently  demonstrated  high  quality 
medical  care."  Finally.  Respondent 
introduced  a  letter  from  a  pharmacist 
who  has  known  Respondent  for 
approximately  12  years  and  has  filled 
hundreds  of  his  prescriptions.  The 
pharmacist  considers  Respondent  to  be 

a  "very  conscientious,  dedicated,  and 
knowledgeable  physician." 

Respondent  testified  at  the  hearing 
that  he  felt  that  he  was  already 
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conservative  in  his  prescribing 
practices,  but  that  as  a  result  of  this 
experience  he  has  become  even  more 
conservative.  He  stated  that  he  would 
never  prescribe  anabolic  steroids  again 
and  that  he  has  learned  that  he  must  be 
very  cautious  in  his  prescribing  of 
Schedule  III  controlled  substances. 
Pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4).  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  any  pending  applications,  if 
he  determines  that  the  continued 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered. 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  exp>^ence  in 
disp>ensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  pubUc  health  and  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry  J. 
Schwarz,  Jr.,  M.D.,  Docket  No.  88-42,  54 
FR  16,422  (1989). 

Regarding  factor  one.  there  is  no 
evidence  in  the  record  of  any  state 
action  taken  against  Respondent's 
license  to  practice  medicine.  Likewise, 
regarding  factor  three,  there  is  no 
evidence  that  Respondent  has  even  been 
convicted  under  federal  or  state  laws 
relating  to  the  manufacture, 
distribution,  or  dispensing  of  controlled 
substances. 

As  to  factor,  four.  Respondent's 
exp)erience  in  disp>ensing  controlled 
substances,  the  Administrative  Law 
Judge  found  that  Respondent  issued 
prescriptions  to  Sergeant  Arvizu. 
Investigator  Hutchison  and  Agent  Price 
for  no  legitimate  purpose.  Judge  Bittner 
foimd  that  "Respondent  prescribed 
Vicodin  to  Investigator  Hutchison 
despite  knowing  any  saying  that  doing 
so  was  illegal  b«::ause  she  had  not 
complained  of  any  headache  or  other 
pain."  Respondent  testified  that  he 
diagnosed  Investigator  Hutchison  as 
inappropriately  using  Vicodin;  that  he 
could  have  turned  her  away,  but  felt 
that  his  job  was  not  to  just  diagnose,  but 


to  treat  the  problem;  and  that  he 
therefore  issued  her  a  trial  prescription 
on  her  first  visit.  Judge  Bittner 
specifically  found  that  "[a]'  'trial 
prescription'  of  a  controlled  substance 
just  to  see  how  a  patient  will  use  the 
substance  *  *  *  is  too  likely  to  resuU  in 
diversion  and  is  not  given  for  a 
legitimate  medical  purpose.  The  same  is 
true  of  prescribing  a  controlled 
substance  just  to  build  a  relationship 
with  a  patient."  The  Acting  Deputy 
Administrator  agrees  that  a  DEA 
registrant  must  be  extremely  careful  in 
the  dispiensing  of  controlled  substances 
to  protect  against  the  diversion  of  these 
dangerous  substances.  However,  the 
Acting  Deputy  Administrator  does  not 
adopt  Judge  Bittner's  general 
proposition  that  trial  prescriptions  are 
not  issued  for  a  legitimate  medical 
purpose.  The  Acting  Deputy 
Administrator  believes  that  every 
prescription  must  be  evaluated  in  light 
of  the  totality  of  the  circumstances 
surrounding  the  issuance  of  a 
prescription,  and  one  of  the  physicians 
who  testified  in  this  proceeding 
indicated  that  it  is  common  practice  to 
issue  trial  prescriptions  to  see  if  a  drug 
is  being  misused.  But,  the  Acting 
Deputy  Administrator  does  find  that  in 
this  case.  Respondent's  prescribing  of 
Vicodin  to  Investigator  Hutchison 
during  her  first  visit  was  extremely 
questionable  and  was  evidence  of 
Respondent's  lax  prescribing  practices. 
Respondent  admitted  that  he  knew  that 
Investigator  Hutchison  was  misusing 
Vicodin.  Therefore,  there  was 
presumably  no  need  to  issue  a  trial 
prescription. 

Regarding  Sergeant  Arvizu.  the  Acting 
Deputy  Administrator  conoirs  with 
Judge  Bittner's  conclusion  that 
"Respondent  prescribe  Tylenol  No.  3  to 
Sergeant  Arvizu  although  she  said  she 
was  not  in  p)ain."  and  that  this 
prescribing  was  "esp>ecially 
inappropriate"  since  she  had  indicated 
that  she  had  a  drug  abuse  problem  in 
the  past,  and  that  should  have  caused 
Respondent  to  be  "p>articularly 
suspicious  of  her  spjedfic  request  for 
Tylenol  No.  3."  Respondent  himself 
admitted  at  the  hearing  that  his 
exp)erience  with  Sergeant  Arvizu  taught 
him  that  he  needs  "to  be  very  cautious 
in  prescribing  Schedule  m 
medications." 

The  Acting  Deputy  Administrator 
concludes  that  Respondent's  issuance  of 
a  prescription  to  Agent  Price  was  highly 
questionable  given  that  she  told  him 
that  she  used  Tylenol  No.  3  for 
relaxation  and  not  for  p>ain.  Respondent 
thought  this  was  a  strange  request,  but 
nonetheless  issued  her  a  prescription  for 
the  drug  to  keep  on  hand  for 
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emergencies.  The  Acting  Deputy 
Administrator  finds  that  this  prescribing 
is  evidence  of  Respondent's  lax 
practices. 

Regarding  Respondent's  prescribing  of 
anabolic  steroids  to  the  two  undercover 
agents,  the  Acting  Deputy  Administrator 
agrees  with  Judge  Bittner  that  there  is  no 
evidence  in  the  record  that  Respondent 
knew  that  these  were  controlled 
substances.  In  addition,  the  record 
shows  that  Respondent  advise  the 
agents  of  the  potential  side  eSiects  from 
taking  the  steroids;  required  that  the 
agents  submit  to  blood  tests  for 
monitoring  purposes;  told  the  agents  to 
return  for  follow-up  visits;  checked  for 
side  efliects  during  the  follow-up  visits; 
consulted  with  a  pharmacist  regarding 
what  substance  to  prescribe;  and 
consulted  the  Physicians'  Desk 
Reference  regarding  the  proper  dosage 
to  prescribe.  As  will  be  discussed  in  the 
context  of  factor  four,  the  prescribing  of 
steroids  for  the  purpose  of  building 
muscle  mass  is  ifot  a  legitimate  medical 
use,  however  it  appears  from  the  record 
that  Resfmndent  was  attempting  to 
dispense  the  substances  in  a  responsible 
fashion. 

The  Acting  Deputy  Administrator  also 
Rods  it  significant,  that  Respondent 
refused  one  of  the  agent's  invitations  to 
go  into  the  business  of  selling  anabolic 
steroids,  stating  that  he  was  not 
interested  in  making  money,  but  in  the 
proper  management  of  the  medication; 
that  Respondent  refused  to  issue  Agent 
Roberts  a  prescription  for  Cylert:  and 
that  Respondent  refused  to  give  Agent 
Ellis  a  prescription  for  his  friend  who 
was  not  present,  stating  that  be  had  to 
see  the  friend  personally  before  he 
would  issue  a  prescription. 

Judge  Bittner  concluded  that, 
"(although  there  is  no  direct  evidence 
that  Respondent  has  done  anything 
improper  outside  of  the  ten  undercover 
visits  that  took  place  as  part  of  this 
investigation,  what  occurred  in  those 
visits  establishes  that  Respondent  is  lax 
about  prescribing  controlled  substances 
and  that  he  is  likely  to  prescribe 
controlled  substances  for  other  than 
legitimate  medical  purposes  in  other 
situations." 

The  Acting  Deputy  Administrator 
concurs  with  Judge  Bittner  that  there  is 
evidence  in  the  record  that,  at  least  on 
some  occasions.  Respondent  was  lax  in 
this  controlled  substance  prescribing 
practices.  However,  there  is  also 
evidence  in  the  record  that  other 
physicians  and  pharmacists,  who  are  in 
positions  that  enable  them  to  observe 
and  evaluate  Respondent's  prescribing 
practices,  find  him  to  be  conscientious, 
knowledgeable,  and  ethical.  In  addition. 
Respondent  testified  that  this 


experience  has  caused  him  to  "become 
more  conservative".  Therefore,  unlike 
Judge  Bittner,  the  Acting  Deputy 
Administrator  concludes  that  with 
proper  training  and  monitoring,  as  will 
be  discussed  below,  it  is  unlikely  that 
Respondent  will  prescribe  controlled 
substances  for  other  than  legitimate 
medical  purposes  in  the  future. 

Regarding  factor  four,  there  is 
evidence  in  the  record  that  Respondent 
prescribe  control  substances  for  no 
legitimate  medical  purpose  and 
therefore  violated  21  U.S.C.  §  841(a),  21 
C.F.R  §  1306.04(a)  and  CaUfomia  Health 
and  Safety  Code  §  11153(a).  Respondent 
prescribed  narcotic  pain  medication  to 
three  of  the  undercover  agents  after  they 
specifically  told  him  that  they  were  not 
in  pain.  Investigator  Hutchison  was 
prescribed  Vicodin  after  telling 
Respondent  that  she  used  it  to  "mellow 
out".  Sergeant  Arvizu  was  prescribed 
Tylenol  No.  3  after  telling  Respondent 
that  she  takes  it  "to  feel  good."  Finally, 
Respondent  prescribed  Tylenol  No.  3  to 
Agent  Price  after  she  told  him  that  she 
used  it  "for  relaxation  and  to  unwind". 
DEA  has  previously  revoked 
registrations  based  upon  similar 
conduct.  See  Mukand  Lai  Arora,  M.D., 
60  FR  4447  (1995)  (practitioner's  DEA 
registration  was  revoked  upon  a  finding 
that  the  practitioner  prescribed  Vicodin 
to  an  undercover  officer  to  mellow-out 
where  the  undercover  officer  did  not 
give  an  indication  of  any  medical 
purpose  and  denied  any  physical 
complaint.) 

In  addition,  on  four  occasions. 
Respondent  prescribed  anabolic  steroids 
to  undercover  agents  for  no  legitimate 
medical  purpose.  A  BhJE  Agent  testified 
at  the  bearing  before  Judge  Bittner  that 
according  to  various  knowledgeable 
sources,  including  manufecturers  of 
anabolic  steroids,  the  Food  and  Drug 
Administration,  and  the  American 
Medical  Association,  it  is  not  proper 
medical  practice  to  use  anabolic  steroids 
to  build  muscle  mass.  DEA  has 
previously  held  that  the  prescribing  of 
anabolic  steroids  for  body  enhancement 
is  a  violation  of  California  law,  since  it 
was  not  prescribed  for  a  legitimate 
medical  purpose.  See  John  W. 
Copeland.  M.D.,  59  FR  47.063  (1994). 

The  Administrative  Law  Judge 
concluded  "that  the  record  as  a  whole 
establishes  that  Res{>ondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest."  Judge  Bittner 
further  concluded  that  "(ulntil 
Respondent  can  demonstrate  that  he 
acknowledges  that  his  decisions  were 
wrong  and  understands  why  and  has 
taken  concrete  steps  to  prevent  it  from 
happening  again,  allowing  him  to 
dispense  controlled  substances  presents 


to  great  a  risk  that  controlled  substances 
will  be  diverted  into  illicit  channels." 
Therefore,  Judge  Bittner  recommended 
that  Respondent's  DEA  registration  be 
revoked. 

Respondent  argues  in  his  exceptions 
to  Judge  Bittner's  Recommended  Ruling 
that  the  Government  did  not  meet  its 
burden  of  proof;  that  a  preponderance  of 
the  evidence  shows  that  Respondent's 
continued  registration  is  consistent  with 
the  public  interest;  that  Judge  Bittner's 
interpretation  of  the  evidence  was  "one- 
sided" and  "unfair";  that  a  re- 
examination of  the  evidence  refutes  that 
Respondent  was  lax  in  his  prescribing 
practices  or  would  be  so  in  the  future; 
and  that  Respondent  has  accepted  full 
responsibility  for  his  actions.  In  his 
exceptions.  Respondent  provided 
detailed  citations  to  the  record  in 
support  of  his  arguments,  and  provided 
evidence  of  what  he  has  done  since  the 
hearing  "to  avoid  any  similar  incidents 
in  the  hitxire".  In  addition.  Respondent 
suggested  an  alternative  resolution  to 
complete  revocation,  whereby  certain 
restrictions  would  be  placed  on  his  DEA 
re^stration. 

The  Acting  Deputy  Administrator  has 
not  considered  the  new  information  in 
the  exceptions  submitted  by  Respondent 
that  was  not  part  of  the  record  derived 
fix)m  the  hearing.  Exceptions  are  a 
vehicle  for  pointing  out  perceived  errors 
in  the  recommended  decision  of  the 
Administrative  Law  Judge  and  not  a 
vehicle  for  introducing  evidence  not 
admitted  through  testimony  and/ or 
exhibits  at  the  bearing.  Respondent 
could  have  filed  a  motion  to  reopen  the 
record  had  he  wanted  this  new 
information  considered. 

However,  the  Acting  Deputy 
Administrator  has  carefully  considered 
the  entire  record  in  this  proceeding, 
including  Respondent's  exceptions  to 
Judge  Bittner's  recommended  decision, 
and  concludes  that  while  the 
Government  established  a  prima  fade 
case  based  upon  Respondent's  lax 
prescribing  of  controlled  substances  to 
the  undercover  officers,  complete 
revocation  of  Respondent's  registration 
is  not  necessary  at  this  time  to  protect 
the  public  interest.  Evidence  of 
Respondent's  lax  prescribing  practices 
appears  to  be  limited  to  the 
prescriptions  provided  to  the 
undercover  officers.  Respondent 
testified  at  the  hearing  that  in  hindsight 
he  should  not  have  prescribed  some  of 
the  substances  to  the  undercover 
officers,  and  that  he  has  become  more 
conservative  in  his  prescribing 
practices.  Therefore,  the  Acting  Deputy 
Administrator  finds  that  Respondent's 
actions  do  not  warrant  complete 
revocation  of  his  DEA  registration. 
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Nonetheless,  a  DEA  registration 
carries  with  it  the  responsibility  to 
ensure  that  controlled  substances  are 
only  prescribed  for  a  legitimate  medical 
purpose  thereby  preventing  the 
diversion  of  these  potentially  dangerous 
substances  from  legitimate  channels. 
Therefore,  the  Acting  Deputy 
Administrator  concludes  that  some 
monitoring  of  Respondent's  controlled 
substance  handling  practices  and  some 
training  in  the  proper  handling  of 
controlled  substance  is  necessary  to 
protect  the  public  health  and  safety. 

Thus,  the  Acting  Deputy 
Administrator  concludes  that 
Respondent's  DEA  registration  should 
be  continued  subject  to  the  following 
conditions: 

(1)  For  a  period  of  two  years  h^m  the 
efi^ective  date  of  this  order.  Respondent 
shall  be  required  to  submit  to  the  DEA 
San  Diego  Field  Division  for  review 
every  three  months,  a  log  of  his 
prescribing,  dispensing  and 
administering  of  controlled  substances. 
This  log  shall  include,  at  a  minimum, 
the  date  of  the  prescribing,  dispensing 
and  administering,  the  name  of  the 
patient,  and  the  name,  dosage  and 
quantity  of  the  controlled  substance 
prescribed,  administered  or  dispensed. 

(2)  Within  three  months  of  the 
effective  date  of  this  order.  Respondent 
shall  provide  to  the  DEA  San  Diego 
Field  Division  evidence  of  the 
successful  completion  of  at  least  24 
hours  of  training  in  the  proper  handling 
of  controlled  substances. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CF.R.  0.100(b)  and 
0.104.  hereby  orders  that  DEA 
Certificate  of  Registration  AT1241847, 
issued  to  Donald  P.  Tecca.  M.D..  be 
continued,  and  any  pending 
applications  be  granted,  sub)ect  to  the 
above  conditions.  This  order  is  effective 
April  17,  1997. 


James  S.  Milford, 

Acting  Deputy  Administrator. 

Dated:  March  4. 1997. 
IFR  Doc.  97-^795  Filed  3-17-97;  8:45  am) 
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[Dodtet  No.  96-31] 

Anne  Lazar  Ttiom,  M.D.  Revocation  of 
Registration 

On  April  15, 1996,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Anne  Lazar  Thorn, 
M.D.  (Respondent),  of  Lafayette, 


Louisiana,  notifying  her  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  her  DEA 
Certificate  of  Registration.  AT6512152, 
pursuant  to  21  U.S.C.  824(a)(3).  and 
deny  any  pending  applications  for 
renewal  of  such  registration  as  a 
practitioner  pursuant  to  21  U.S.C. 
823(0.  for  reason  that  effective  October 
18,  1993,  the  Louisiana  State  Board  of 
Medical  Examiners  indefinitely 
suspended  her  license  to  practice 
medicine  and  as  a  result,  she  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Louisiana. 

By  letter  dated  April  29, 1996, 
Respondent,  acting  pro  se.  filed  a  timely 
request  for  a  hearing,  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Mary  Ellen  Bittner.  On  May  3, 
1996,  Judge  Bittner  issued  an  Order  for 
Prehearing  Statements.  On  May  24, 
1996,  in  lieu  of  filing  such  a  statement, 
the  Government  filed  a  Motion  for 
Summary  Disposition  and  to  Stay 
Proceedings,  asserting  that  "Respondent 
is  without  state  authorization  to  handle 
controlled  substances  at  this  time." 
Attached  to  the  motion  was  a  copy  of 
the  Louisiana  State  Board  of  Medical 
Examiner's  (Board)  decision  dated 
October  18, 1993,  indefinitely 
suspending  Respondent's  license  to 
practice  medicine  and  a  copy  of  a  letter 
from  the  Board  notifying  DEA  that 
Respondent's  license  to  practice 
medicine  in  the  State  of  Louisiana  was 
suspended. 

On  June  3, 1996,  the  Administrative 
Law  Judge  received  a  letter  from  an 
attorney  indicating  that  he  had  been 
retained  to  represent  Respondent,  and 
on  June  21, 1996,  counsel  for 
Respondent  filed  a  Memorandum  in 
Opposition  to  Government's  Motion  for 
Summary  Disposition  and  Motion  to 
Stay  Proceedings.  Respondent  did  not 
deny  that  she  is  currently  without 
authority  to  handle  controlled 
substances  in  the  State  of  Louisiana. 
However,  she  argued  that  21  U.S.C. 
824(a)  provides  for  the  Deputy 
Administrator  to  use  his  discretion  in 
determining  whether  to  revoke  or 
suspend  a  registration  because  of  lack  of 
state  authority  to  handle  controlled 
substances  and  that  a  hearing  is 
necessary  to  determine  what  action 
should  be  taken  against  Respondent's 
registration.  Respondent  further  argues 
that  this  matter  is  not  yet  ripe  for 
determination  since  Respondent  has  not 
"had  the  opportunity  to  present  her 
evidence  with  supporting  testimony 
concerning  her  current  fitness  to 
practice  medicine,  or  the  steps  which 
she  is  taking  to  seek  the  reinstatement 


of  her  license  to  practice  medicine  in 
the  State  of  Louisiana." 

On  July  25.  1996,  Judge  Bittner  issued 
her  Opinion  and  Recommended 
Decision,  finding  that  Respondent  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of     * 
Louisiana;  that  she  is  bound  by  DEA's 
interpretation  of  the  Controlled 
Substances  Act  that,  pursuant  to  21 
U.S.C.  823(f)  and  802(21).  a  petitioner 
may  not  hold  a  DEA  registration  without 
state  authority  to  handle  controlled 
substances;  that  since  no  material 
question  of  fact  is  involved,  a  hearing  is 
not  necessary;  and  that  while  the  statue 
provides  for  the  revocation  or 
suspension,  revocation  is  appropriate  in 
this  case  since  there  is  no  indication 
that  Respondent's  state  license  will  be 
reinstated  any  time  soon.  Accordingly. 
Judge  Bittner  granted  the  Government's 
Motion  for  Summary  Disposition  and 
recommended  that  the  Respondent's 
DEA  Certificate  of  Registration  be 
revoked. 

On  August  8. 1996.  Respondent  filed 
with  the  Administrative  Law  Judge  a 
Motion  for  Reconsideration  and/or  to 
Alter  or  Amend  Judgment  (Motion  for 
Reconsideration).  Respondent  argued 
that  the  Board  suspended  her  license 
indefinitely,  rather  than  revoking  it 
entirely,  and  that  it  would  remain 
suspended  until  further  order  of  the 
Bofutl.  Respondent  asserted  that  the 
only  evidence  before  the  Administrative 
Law  Judge  in  rendering  her 
recommended  decision  was  the  order  of 
the  Board  dated  October  18, 1993  and 
that  "a  great  deal  has  transpired  with 
respect  to  Respondent's  license  to 
practice  medicine  and  the  steps  she  has 
taken  to  have  her  license  reinstated." 
Respondent  argued  that  she  should  be 
given  an  opportunity  for  a  hearing 
regarding  her  DEA  registration  in  order 
to  outline  the  steps  she  has  taken  to 
have  her  state  license  reinstated,  and 
that  the  evidence  which  would  have 
been  presented  at  a  hearing  would  have 
aided  the  Administrative  Law  Judge  in 
deciding  whether  to  recommend 
revocation  or  suspension  of 
Respondent's  registration.  Respondent 
contended  that  "the  decision  to 
permanently  revoke  a  physician's 
registration  to  distribute  drugs  is  a 
serious  sanction,  and  is  one  which 
should  not  be  rendered  without 
considering  aH  of  the  evidence  in  a 
particular  case." 

Therefore.  Respondent  requested  that 
the  Administrative  Law  Judge 
reconsider  her  decision  to  deny 
ResfMjndent  the  opportunity  for  a 
hearing,  or  in  the  alternative,  that  the 
Administrative  Law  Judge  alter  her 
recommendation  from  revocation  to 
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suspension  of  Respondent's  registration. 
On  August  14.  1996.  Judge  Bittner 
issued  a  Ruling  denying  Respondent's 
Motion  for  Reconsideration  as  laclcing  in 
merit.  Neither  party  filed  exceptions  to 
her  Opinion  and  Recommended 
Decision,  and  on  August  26,  1996,  Judge 
Bittner  transmitted  the  record  of  these 
proceedings  to  the  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  C.F.R.  1316.67. 
hereby  issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts  in  full  the 
Opinion  and  Recommended  Decision  of 
the  Administrative  Law  Judge. 

DEA  has  consistently  interpreted  the 
Controlled  Substances  Act  to  preclude  a 
practitioner  &x)m  holding  a  DEA 
registration  if  the  practitioner  is  without 
authority  to  handle  controlled 
substances  in  the  state  in  which  he/she 
practices.  See  21  U.S.C.  823(0 
(authorizing  the  Attorney  General  to 
register  a  practitioner  to  dispense 
controlled  substances  only  if  the 
applicant  is  authorized  to  dispense 
controlled  substances  under  the  laws  of 
the  state  in  which  he  or  she  practices); 
and  21  U.S.C  802(21)  (defining  a 
practitioner  as  one  authorized  by  the 
United  States  or  the  state  in  which  he 
or  she  practices  to  handle  controlled 
substances  in  the  course  of  professional 
practice  or  research).  This  prerequisite 
has  been  consistently  upheld.  See  Rita 
M.  Coleman,  M.D.,  61  PR  35,816  (1996); 
Dominick  A.  Ricci.  M.D.,  58  FR  51,104 
(1993);  Roy  E.  Hardman,  M.D..  57  FR 
49.195  (1992);  and  Bobby  Watts,  M.D., 
53  FR  11,919  (1988). 

The  Acting  Deputy  Administrator 
finds  that  the  controlling  question  is  not 
whether  a  practitioner's  license  to 
practice  medicine  in  the  state  is 
suspended  or  revoked;  rather,  it  is 
whether  the  Respondent  is  currently 
authorized  to  handle  controlled 
substances  in  the  state.  In  the  instant 
case,  it  is  undisputed  that  Respondent  is 
not  currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Louisiana.  Therefore,  as  Judge  Bittner 
notes,  Respondent  "is  not  currently 
entitled  to  a  DEA  registration." 

The  Acting  Deputy  Administrator 
concludes  that  Judge  Bittner  properly 
granted  the  Government's  Motion  for 
Summary  Disposition.  Here,  the  parties 
did  not  dispute  the  fact  that  Respondent 
was  unauthorized  to  handle  controlled 
substances  in  Louisiana.  Therefore,  it  is 
well-settled  that  when  no  question  of 
material  fact  is  involved,  a  plenary- 
adversary  administrative  proceeding 
involving  evidence  and  cross- 


examination  of  witnesses  is  not 
obligatory.  See  Philip  E.  Kirk.  M.D..  48 
FR  32.887  (1983).  afTd  sub  nom.  Kirk 
versus  Mullen.  749  F.2d  279  (6th  Cir. 
1984);  Alfred  Tennyson  Smurthwaite. 
M.D..  43  FR  11,873  (1978):  see  also 
NLRB  versus  International  Association 
of  Bridge,  Structural  and  Ornamental 
Ironworks,  AFL-CIO.  549  F.2d  634  (9th 
Cir.  1977);  United  States  versus 
Consolidated  Mines  &  Smelting  Co..  44 
F.2d  432  (9th  Cir.  1971). 

In  her  Motion  for  Reconsideration, 
Respondent  argued  that  the  permanent 
revocation  of  a  registration  is  a  serious 
sanction  and  "should  not  be  rendered 
without  considering  all  of  the  evidence 
in  a  particular  case."  The  Acting  Deputy 
Administrator  notes  that  the  revocation 
of  Respondent's  registration  is  not 
permanent.  Respondent  may  reapply  for 
a  new  DEA  registration  when  her  state 
privileges  to  handle  controlled 
substances  are  reinstated.  Further,  the 
Acting  Deputy  Administrator  recognizes 
that  he  has  the  discretionary  authority 
to  either  revoke  or  suspend  a  DEA 
registration.  However,  given  the 
indefinite  nature  of  the  suspension  of 
Respondent's  state  license  to  practice 
medicine,  the  Acting  Deputy 
Administrator  agrees  with  Judge  Bittner 
that  revocation  is  appropriate  in  this 
case. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  C.F.R.  0.100(b)  and 
0.104,  hereby  orders  that  the  DEA 
Certificate  of  Registration  AT6512152. 
issued  to  Anne  Lazar  Thorn,  M.D..  be, 
and  it  hereby  is,  revoked,  and  that  any 
pending  applications  for  the  renewal  of 
such  registration  be,  and  they  hereby 
are,  denied.  This  order  is  effective  April 
17.  1997. 

Dated:  March  4. 1997. 
James  S.  Milfbrd. 

Acting  Deputy  Administrator. 

(FR  Doc.  97-6794  Filed  3-17-97;  8:45  ami 
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State  Criminal  Alien  Assistance 
Program 

AGENCY:  Office  of  Justice  Programs. 

Bureau  of  Justice  Assistance  (BJA), 

Justice. 

ACTION:  Notice  of  proposed  guidelines. 

SUMMARY:  This  notice  is  to  request 
comment  on  the  proposed  guideline  on 


the  application  process  for  States  and 
political  subdivisions  to  obtain 
reimbursement  for  the  incarceration  of 
undocumented  criminal  aliens  under 
the  State  Criminal  Alien  Assistance 
Program. 

DATES:  Comments  on  this  proposed 
guideline  must  be  received  on  or  before 
April  22.  1997. 

Final  guidelines  and  application 
information  will  be  published  and 
issued  within  30  days  of  the  end  of  this 
comment  period  and  applicants  will  be 
given  at  least  30  working  days  to  make 
that  application. 

ADDRESSES:  Comments  may  be  mailed 
to:  Office  of  Justice  Programs.  Office  of 
the  General  Counsel,  633  Indiana 
Avenue,  NW,  Room  1245.  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  James  McKay,  SCAAP 
Coordinator,  State  and  Local  Assistance 
Division.  Bureau  of  Justice  Assistance, 
or  the  Department  of  Justice  Response 
Center.  1-800-421-6770  or  202-307- 
1480. 

SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided:  The  State  Criminal  Alien 
Assistance  Program  (SCAAP)  provides 
reimbursement  for  certain  criminal 
aliens  who  are  incarcerated  in  State  and 
local  correctional  facilities.  The  program 
is  administered  by  the  Bureau  of  Justice 
Assistance  (BJA),  which  is  part  of  the 
Office  of  Justice  Programs  (OJP)  in  the 
Department  of  Justice.  The  program  is 
authorized  and  governed  by  the 
provisions  of  the  Immigration  and 
Nationality  Act  of  1990,  as  amended,  8 
U.S.C.  1251(i),  originally  enacted  as  part 
of  the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (Pub.  L.  103- 
322)  at  section  20301. 

This  section  provides  the  authority,  at 
the  option  of  the  Attorney  General 
whenever  an  appropriation  is  made,  to 
either  reimburse  States  and  localities  for 
costs  incurred  in  incarcerating 
qualifying  criminal  aliens  or  take  such 
aliens  into  Federal  custody.  For  Fiscal 
Year  1997  (FY  1997).  the  Attorney 
General  has  delegated  the  authority  to 
implement  the  program  to  BJA.  BJA  is 
a  criminal  justice  grant  making  and 
administrative  agency  within  the 
Department  of  Justice  and.  thus,  has  no 
ability  to  take  custody.  Therefore, 
SC\AP  will  continue  to  be 
administered  only  as  a  reimbursement 
program.  For  FY  1997.  $500,000,000, 
less  administrative  costs,  is  available  for 
reimbursement  payments  under  SCAAP. 

For  FY  1997.  records  related  to  all 
foreign-bom  inmates  with  one  felony  or 
two  misdemeanor  convictions  who  are 
or  have  been  incarcerated  within  a  State 


or  local  correctional  facility  during  a 
specified  one-year  period  should  be 
included  in  an  applicant's  claim  for  an 
award.  All  State  or  local  jurisdictions 
which  have  facilities  housing  such 
aliens  for  periods  over  72  hours  will  be 
eligible.  Applicants  must  provide 
inmate-specific  information  for 
comparison  with  records  maintained  by 
the  Immigration  and  Naturalization 
Service  (INS).  Award  amounts  will 
depend  on  the  number  of  reimbursable 
aliens  verified  by  INS,  on  the  lengths  of 
stay  of  those  aliens  in  the  applicant's 
facilities,  and  on  the  applicant's  costs  of 
incarceration.  Last  year,  reimbursement 
was  approximately  60  percent  of  the 
amount  claimed  by  applicants  for 
verified,  reimbursable  aliens. 

FY  1997  will  be  the  third  fiscal  year 
in  which  funding  for  SCAAP  has 
occurred.  In  each  of  these  years,  there 
have  been  changes  to  the  authorization 
for  SCAAP  and  modifications  in  data 
gathering  and  formal  application 
procedures.  Because  of  these  changes. 
BJA  is  issuing  its  proposed  model  for 
distributing  FY  1997  SCAAP  funds  to 
allow  and  encourage  comment  by 
potential  applicants  and  other  interested 
parties. 

Comment  is  particularly  requested 
about  the  methodology  to  be  used  to 
count  inmates  who  fit  within  the  criteria 
for  reimbursement  and  the  types  of  data 
elements  about  those  inmates  that  must 
be  provided  for  INS  verification.  The 
ability  of  eUgible  applicants  to  access 
necessary  criminal  history  information 
and  the  completeness  and  accuracy  of 
that  information  is  also  a  critical  area 
that  should  also  be  addressed,  as  it  will 
be  relevant  to  the  provision  of  requested 
data  (see  subsection  2  below).  Comment 
on  any  other  aspect  of  this  proposed 
distribution  model  is  also  welcome. 

BJA  is  attempting  to  increase  the  body 
of  information  available  about  all 
incarcerated  criminal  aliens,  to  ensure 
that  the  data  underlying  its  awards  are 
complete  and  accurate,  without 
establishing  requirements  for  data 
submission  that  are  overly  burdensome 
for  applicants.  For  these  reasons,  the 
model  proposed  expands  the  types  of 
data  required  while  streamlining  the 
methodology  for  obtaining  that  data. 

1.  Eligible  Applicants 

Eligible  applicants  are  States  and 
poUtical  subdivisions  of  States 
(hereafter,  "localities"  or 
"subdivisions")  that  exercise  authority 
with  respect  to  the  incarceration  of  an 
luidocumented  criminal  alien  in  a 
facility  that  provides  secure,  overnight 
custody  of  inmates  for  periods 
extending  beyond  72  hours.  Only  one 
application  may  be  submitted  by  each 


locality;  therefore,  cost  and  inmate 
information  hx)m  all  facilities  within  a 
single  subdivision  must  be  consolidated 
into  a  single  application. 

The  appUcant  may  be  either  the  chief 
executive  officer  (CEO)  (e.g..  governor, 
county  executive,  mayor)  of  the  poUtical 
subdivision  itself  or  the  head  (e.g., 
director,  commissioner,  sheriff,  etc.)  of 
the  correctional  facility  in  that 
jurisdiction,  pursuant  to  a  delegation 
from  the  CEO.  Such  delegation  must  be 
in  writing  and  be  submitted  to  BJA  by 
the  CEO  or  correctional  agency  head 
applying  on  behalf  of  the  jurisdiction.  A 
copy  of  a  valid  delegation  previously 
obtained  and  submitted  to  BJA  for  the 
purpose  of  SCAAP  will  be  acceptable. 

Awards  will  be  made  to  the  place  of 
business  of  the  signatory  on  the 
application,  regardless  of  designation. 
That  is,  if  the  county  board  chair  (or 
county  manager,  county  auditor,  etc.) 
will  be  signing  the  application,  the 
formal  applicant  would  be  the  county, 
at  the  address  of  the -county  office.  If  the 
county  sheriff  will  be  signing  the 
application  pursuant  to  delegation  from 
the  county  board,  the  formal  applicant 
would  be  the  sheriff,  and  the  award  will 
go  directly  to  the  address  of  the  sheriff 
(or  county  correctional  facility). 

For  the  purposes  of  the  remainder  of 
this  guidance,  "applicant"  refers  to  the 
head  of  the  correctional  facility  housing 
the  alien  inmates,  as  this  facility  is  the 
source  of  both  inmate  and  cost  data 
required  for  the  application. 

2.  Reimbursable  Inmates  and  Length  of 
Stay  Calculation 

Applicants  will  be  expected  to  submit 
records  on  all  inmates  in  their  custody 
who  have  a  foreign  country  of  birth  emd 
who  have  been  convicted  of  a  felony  or 
two  misdemeanors.  Applicants  should 
not  screen  out  aliens  known  or  beUeved 
to  be  nonreimbursable.  The 
methodology  for  determining 
reimbursability  of  unmatched  inmates 
(as  discussed  in  subsection  4  below) 
will  not  depend  on  the  ratio  of 
reimbursable  to  nonreimbursable 
inmates,  as  was  the  case  in  prior  years. 
This  change  means  that  applicants  will 
not  be  required  to  make  any  judgments 
about  the  (>otential  reimbursability  of 
their  incarcerated  aUens. 

Not  all  foreign  bom  inmates  whose 
records  are  submitted  will  be 
determined  to  be  reimbursable  aliens 
under  the  law.  To  be  reimbursable,  an 
inmate  must: 

•  Have  a  foreign  country  of  birth.  The 
record  submitted  must  contain  thename 
of  that  foreign  country.  See  the 
discussion  under  subparagraph  4  below 
for  proposed  mies  for  submitting  and 
verifying  suspected  foreign-bom 


inmates  who  do  not  self-report  a  foreign 
country  of  birth. 

•  Have  been  in  the  applicant's 
custody  at  some  point  between  July  1, 
1996.  and  June  30.  1997.  Only  the 
number  of  days  in  custody  during  this 
time  period  may  be  counted  toward  the 
length  of  stay  for  that  inmate.  Thus,  a 
cap  of  365  days  will  be  imposed  on  the 
number  of  days  which  an  applicant  may 
claim  for  a  single  inmate. 

•  Have  been  in  the  applicant's 
custody  for  a  period  exceeding  72  hours. 
PoUce  "lockups"  and  similar  holding 
faciUties  are  excluded,  and  the 
applicant  would  not  be  expected  to 
submit  records  for  persons  held  pending 
arraignment  on  new  charges  who  are 
then  released  and  not  again 
incarcerated.  However,  once  the  faciUty 
has  exercised  custody  over  an  inmate 
beyond  72  hours,  all  time  in  custody 
may  be  included  in  the  length  of  stay 
reported  for  an  otherwist  qualified 
inmate,  as  defined  in  this  section. 

•  Have  one  felony  conviction  or  two 
misdemeanor  convictions.  Qualifying 
conviction  (s)  can  occur  prior  to  entry 
into  the  applicant's  custody  or  be  the 
result  of  charges  that  led  to  that 
incarceration.  In  the  case  of  aliens  who 
entered  with  previous  qualifying 
convictions,  all  time  in  custody  during 
the  specified  one-year  period  may  be 
counted,  regardless  of  the  disposition  of 
the  charges  which  led  to  the  current 
incarceration.  In  the  case  of  aliens  who 
did  not  have  the  qualifying 
conviction(s)  before  entering  into 
apphcant's  custody,  only  the  time  spent 
during  the  one-year  period  in 
applicant's  custody  after  the  qualifying 
conviction  occurs  may  be  counted, 
luless  the  inmate  is  also  sentenced 
during  the  specified  year  period  to  some 
sentence  (e.g.,  "time  served")  which 
converts  the  pretrial  custody  period  into 
part  of  the  final  disposition  for  purposes 
of  fulfilling  the  sentence.  In  this 
situation,  all  time  in  custody  can  be 
counted. 

Please  note  that,  in  either  case,  the 
apphcant  must  be  able  to  determine  and 
document  that  the  qualifying 
convictions  have  taken  place.  Thus, 
particularly  for  those  inmates  for  whom 
the  qualifying  conviction(s)  occurred 
prior  to  entry  into  applicant's  custody, 
the  applicant  must  have  ready  access  to 
accurate  and  complete  criminal  history 
information. 

For  the  purposes  of  this 
determination,  the  applicant  should 
follow  its  own  State  law  as  to  what 
constitutes  a  felony  or  misdemeanor  and 
what  actions  constitute  a  valid 
conviction.  If  a  State  has  no  set 
definition  of  "felony."  a  felony  should    - 
be  considered  any  offense  for  which  the 


12850 


Federal  Register  /  Vol.  62,  No.  52  /  Tuesday.  March  18.  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  52  /  Tuesday,  March  18,  1997  /  Notices 


12851 


potential  sentence  that  could  be 
imposed  upon  conviction  is  more  than 
one  year. 

•  Fall  within  one  of  three  categories 
specified  in  the  statute: 

•  Entered  the  United  States  without 
inspection  or  at  any  time  or  place  other 
than  as  designated  by  the  Attorney 
General; 

•  Was  the  subject  of  exclusion  or 
deportation  proceedings  at  the  time  he 
or  she  was  taken  into  custody  by  the 
State  or  a  poUtical  subdivision  of  the 
State;  or, 

•  Was  admitted  as  a  nonimmigrant 
and  at  the  time  he  or  she  was  taken  into 
custody  by  the  State,  or  a  [X)litical 
subdivision  of  the  State  has  failed  to 
maintain  the  nonimmigrant  status  in 
which  the  alien  was  admitted  (or  to 
which  it  was  changed)  or  to  comply 
with  the  conditions  of  any  such  status. 

In  determining  who  is  the  "subject  of' 
proceedings  under  the  second  category, 
an  alien  would  be  considered  eligible  to 
be  counted  for  reimbursement  if  the 
charging  dociunent  had  been  issued  by 
INS  prior  to  that  ahen's  entry  into  the 
applicant's  custody.  The  charging 
document  need  not  be  served  against 
the  alien  nor  filed  with  the  inunigration 
court.  Alien  inmates  with  final  oniers  of 
deportation  or  exclusion  will  also  be 
considered  the  "subject  of  proceedings. 
Cubans  who  entered  the  United  States 
as  part  of  the  1980  Marielito  boatlift 
("Mariel  Cubans")  are  not  separately 
eligible  and  will  not  automatically  be 
included  for  reimbursement;  rather, 
Cuban  iiunates.  as  all  other  inmates, 
will  be  reimbursable  only  to  the  extent 
they  fall  under  one  of  the  categories 
Usted  above. 

3.  Specification  fbr  Inmate  Records 

The  applicant  will  have  two  options 
for  providing  information  about 
inmates:  (1)  Applicants  may  use  their 
own  data  system  to  produce  a  properly 
formatted  data  file,  or  (2)  applicants 
may  reenter  data  into  a  database  shell 
on  a  diskette  to  be  provided  by  BJA.  For 
applicants  choosing  the  first  option,  all 
inmate  data  submitted  must  be  in  ASCII 
format,  in  fixed  length  fields.  Further, 
unless  a  specific  exception  is  noted 
below,  all  data  fields  must  be 
completed.  Failure  to  provide  the 
requested  data  in  the  proper  format  will 
result  in  exclusion  of  the  record  from 
the  verification  process.  Exact 
information  on  the  order  and  length  of 
data  fields  will  be  provided  in  the  final 
instructions. 

The  following  data  will  be  requested: 

•  Alien  ("A'j  number.  An  "A" 
number  is  an  7-.  8-.  or  9-digit  number 
which  may  or  may  not  have  been 
assigned  to  an  inmate  by  INS  and  be 


known  to  the  applicant.  If  no  A  number 
is  available,  the  applicant  may  leave  this 
field  blank. 

•  First,  middle,  and  last  names  of  the 
inmate,  including  all  aliases.  A  separate 
record  will  be  required  for  each  alias. 

•  Unique  identifying  number  for  each 
inmate.  This  number  will  allow  INS  to 
check  separate  alias  records,  but  avoid 
duplicate  counting  of  the  same  inmate. 
The  number  will  be  assigned  to  that 
inmate  by  the  applicant  and  will 
generally  be  used  by  the  applicant  for 
other  identification  purposes. 

•  Date  of  birth.  If  more  than  one  date 
of  birth  is  provided,  a  separate  record 
should  be  used  for  each  date,  as  in  the 
case  of  di  Cerent  names. 

•  Foreign  country  of  birth.  Applicants 
should  supply  the  actual  name  of  the 
foreign  country  (at  least  the  first  10 
letters  of  the  name  will  be  required)  or 
use  a  coding  system.  If  a  coding  system 
is  used,  applicants  must  submit 
documentation  of  the  codes  as  part  of 
their  applications. 

•  Date  upon  which  the  alien  entered 
into  the  applicant's  custody.  This  date 
will  be  a  required  field  for  all  inmates, 
not  just  those  potentially  qualifying 
under  the  "subject  of  proceedings" 
category. 

•  Type  and  level  of  crime  of  the 
qualifying  conviction(sj.  Applicants  will 
be  expected  to  code  the  qualifying 
felony  or  misdemeanor  convictions 
utilizing  the  Federal  Bureau  of 
Investigation's  (FBI's)  National  Criminal 
Information  Center  (NCIC)  coding 
scheme.  Both  of  the  qualifying 
misdemeanors  will  need  to  be  coded. 
More  specific  directions  for  accessing 
and  utilizing  these  codes  will  appear  in 
the  final  guidance  for  application.  These 
instructions  will  also  address  the  issue 
of  which  among  possible  qualifying 
convictions  should  be  coded. 

Because  this  will  be  the  first  year  in 
which  the  qualifying  offenses  will  need 
to  be  submitted,  and  because  of  the 
specificity  and  reliabihty  that  would 
result  from  use  of  NQC  codes  for  all 
offenses,  BJA  particularly  solicits 
comment  by  potential  applicants  on 
their  abiUty  to  provide  this  data  in  the 
form  requested. 

•  Actual  length  of  stay  in  the 
applicant's  custody  between  July  1, 1996 
and  June  30,  1997  that  is  "qualifying" 
under  the  criteria  set  forth  in  subsection 
2  above.  Applicants  will  be  expected  to 
specify  the  exact  number  of  days  of 
incarceration  for  each  inmate.  Unlike 
last  year,  no  predetermined,  standard 
lengths  of  stay  will  be  allowed.  Both 
State  and  local  facilities  will  be 
expected  to  comply  with  this 
requirement. 


•  Earliest  possible  release  date  for  the 
inmate,  if  that  inmate  is  currently 
serving  a  sentence  in  applicant's 
custody.  This  field  may  be  left  blank  if 
the  inmate  is  in  pretrial  status  (but  has 
the  qualifying  prior  felony  or  two 
misdemeanor  convictions)  or  has  been 
convicted  but  not  yet  sentenced  for  the 
charge(s)  which  brought  the  inmate  into 
applicant's  custody,  or  if  the 
determination  will  be  made  by  a  State 
facility  after  transfer  of  a  sentenced 
inmate  from  a  local  to  a  State  facility. 

•  FBI  number.  This  information  will 
not  be  a  required  but  is  data  that  will 
increase  the  probability  of  a  positive 
match  between  applicant  and  existing 
INS  records. 

In  addition,  each  applicant  will  be 
preassigned  a  jurisdictional 
identification  nimiber  that  must  appear 
on  the  diskette  label  and  as  part  of  every 
record  submitted.  This  number  must 
also  appear  on  the  formal  application 
document.  Other  data  that  might  be 
useful  in  making  positive  identifications 
of  inmates  may  be  requested,  but  will 
not  be  required. 

Applicants  that  cannot  provide  data 
on  lengths  of  stay  for  all  inmates 
incarcerated  during  the  one-year  period 
will  be  allowed  to  do  a  one-day  count 
at  any  point  during  the  application 
period.  However,  they  may  only  claim 
the  lengths  of  stay  for  the  inmates  who 
were  incarcerated  on  the  day  of  that 
count.  This  option  should  only  be  used 
if  it  is  impossible  to  provide  full-year 
data,  because  it  is  very  likely  to  result 
in  a  lower  level  of  reimbiusement  than 
would  use  of  the  preferred  method. 

4.  Verification  of  Inmate  Data 

INS  will  verify  applicants'  inmate 
records  by  matching  those  records  to 
records  in  INS  databases.  The  matching 
process  will  result  in  three  groups  of 
inmates:  Positively  identified 
reimbursable  inmates,  positively 
identified  nonreimbursable  inmates, 
and  inmates  not  matched. 

A  reimbursement  rate  will  be  applied 
to  inmates  whose  eligibility  cannot  be 
determined  through  a  positive  match. 
Unlike  in  prior  years,  this  rate  will  not 
be  based  on  the  ratio  of  matched 
reimbursable  to  nonreimbursable 
inmates  whose  records  are  submitted  by 
the  applicant,  but  rather  will  be  based 
on  a  separate  process.  The  INS  is 
currently  working  to  gather  data  that 
will  produce  an  estimate  of  the 
proportion  of  unmatched  inmates  who 
are  likely  to  be  eligible  for 
reimbursement.  The  estimate  will  Ukely 
be  based  on  the  information  about  the 
immigration  status  of  criminal  aliens 
interviewed  during  the  last  year  who 
previously  did  not  have  files  in  INS 


databases.  Depending  on  the  results  of 
this  study,  a  single,  nationvnde  rate  will 
probably  be  de^■eloped.  although  it  is 
possible  that  regional  or  state-specific 
rates  will  be  necessary.  This  new 
procedure  is  ex[>ected  to  allow  more 
ujiiformity  among  applicant 
submissions  while  being  equitable  to  all 
applicants. 

Applicemts  who  have  a  reasonable 
basis  to  believe  that  an  irunate  has 
falsely  claimed  to  have  been  bom  in  the 
United  States  or  its  territories  and 
possessions  (e.g..  Guam.  Northern 
Mariana  Islands,  the  Virgin  Islands. 
Puerto  Rico)  may  include  those  inmates 
in  their  data  submissions.  Similarly, 
applicants  may  include  in  their 
submissions  inmates  for  whom  they 
have  no  known  country  of  birth.  If  INS 
is  able  to  match  these  inmate  records, 
they  will  be  retained  as  part  of  the 
applicants'  submissions.  However,  if 
INS  is  unable  to  match  the  inmates  with 
no  foreign  country  of  birth  provided, 
those  inmate  records  will  be  deleted 
from  the  applicants'  submissions. 
Aliens  whose  records  are  deleted  from 
a  submission  will  not  be  included  in  the 
pool  of  unmatched  inmates  to  which  the 
special  reimbursement  rate  is  applied. 

5.  Cost  of  Inmate  Custody 

Only  routine  operating  exi>enditures 
will  be  allowed  as  part  of  the 
calculation  of  annual  inmate  costs; 
capital  expenditures  and  nonroutine 
costs  will  not  be  allowed.  Cost 
calculations  should  be  based  on  ' 
routinely  maintained  cost  figures  for  all 
qualifying  facilities  administered  by  the 
political  subdivision  making 
application,  not  on  costs  directly 
associated  with  alien  inmates  claimed. 
The  costs  should  be  calculated  based  on 
the  average  number  of  bed  spaces  filled 
in  all  facilities  under  the  applicant's 
control  over  the  course  of  the  year,  not 
on  an  average  of  the  costs  of  running 
each  separate  component  facility. 

In  making  calculations,  all  payments, 
including  Federal  payments,  to  the 
applicant  fit)m  other  jurisdictions  to 
cover  costs  of  housing  inmates  for  those 
other  jurisdictions  must  be  deducted 
from  the  overall  prisoners'  upkeep  costs. 
Payments  made  by  the  jurisdiction  to 
other  jurisdictions  to  house  their 
inmates  can  be  added  to  the  cost  figures. 
Similarly,  services  provided  within 
facilities  but  not  charged  to  the  budget 
of  the  correctional  agency  (e.g.. 
vocational  training  funded  through  the 
State's  department  of  education)  should 
not  be  included.  Nor  should  applicants 
use  inmate  cost  rates  negotiated  with 
Federal  or  State  or  other  jurisdictions  as 
their  basis  of  claim.  Rather,  calculations 
should  be  based  on  their  own  actual 


costs  of  inmate  custody  for  the  current 
or  the  immediately  prior  fiscal  year. 

BJA  will  review  and  compare  inmate 
cost  figures  submitted.  If  requested  to  do 
so  by  BJA,  the  Department  of  Justice,  or 
any  other  authorized  auditor,  applicants 
must  be  able  to  provide  the  detailed 
information  that  went  into  their  claimed 
costs  calculation. 

6.  Formal  Application  and  Deadline  for 
Application 

Application  kits  with  final 
instructions  will  be  mailed  directly  to 
correctional  facilities  (unless  BJA  has 
been  notified  by  an  eligible  jurisdiction 
to  provide  the  kit  to  another  office)  and 
will  consist  of  a  formal  application 
form,  required  Federal  assurances  and 
certifications,  and  a  diskette  for 
provision  of  inmate  data  (at  the 
applicant's  option;  see  subsection  3 
above).  An  original,  signed  delegation 
from  the  CEO  of  the  jurisdiction  will 
also  be  required  if  the  applicant  is  not 
the  CEO.  If  both  the  CEO  and  the 
designated  signatory  for  the  jurisdiction 
are  the  same  as  reflected  in  prior 
applications  under  this  program  in  FY 
1995  or  FY  1996.  a  copy  of  the 
previously  submitted  delegation  will  be 
acceptable. 

As  was  the  case  last  year,  BJA 
anticipates  requesting  a  mix  of 
electronic  and  hardcopy  documentation 
as  part  of  the  application  package.  All 
inmate  data  must  be  submitted  in 
electronic  form  (on  diskette).  A 
scannable,  hardcopy  application  form 
wall  be  used  to  obtain  basic  information 
on  the  applicant  (e.g.,  address,  contact 
person,  etc.).  Separate,  hardcopy 
certifications  and  assurance  forms  may 
be  used,  or  the  scannable  application 
form  may  contain  the  necessary 
standard  certifications.  In  any  event,  the 
appUcant  will  be  required  to  provide  all 
inmate  and  cost  information  necessary 
for  BJA  to  make  the  award,  as  is 
described  in  this  announcement. 

In  a  change  from  last  year,  the 
deadline  for  submission  of  both  inmate 
data  and  the  other  application 
documents  will  be  on  the  same  date. 
This  date  will  be  a  firm  deadline 
(evidenced  by  postmark);  no  extensions 
of  this  deadline  will  be  given  and  late 
submissions  of  inmate  diskettes  will  not 
be  allowed.  Applicants  will  be  given  at 
least  30  working  days  to  complete  the 
required  application.  During  the 
application  period,  BJA  staff  will 
provide  technical  assistance  to  potential 
applicants  preparing  the  inmate  data 
diskettes  and  will  be  available  to  answer 
any  questions  that  applicants  may  have 
about  filling  in  the  formal  application 
documents.  After  applicants  have  met 
the  deadline,  BJA  reserves  the  right  to 


ask  for  additional  information  to  clarify 
or  correct  minor  errors  in  the 
application. 

7.  Award  Calculation  and  Funding 
Availability 

The  FY  1997  amount  available  for 
distribution  is  $492,038,000.  As  in  past 
years,  the  formula  for  award  calculation 
will,  first,  estabUsh  the  final  dollar 
claim  of  each  applicant,  based  on  the 
verification  of  its  inmate  and  cost  data. 
This  calculation  will  involve 
multiplying  the  number  of  reimbursable 
inmates  (including  a  percentage  of 
inmates  not  matched)  by  the  lengths  of 
stay  for  these  inmates  by  the  applicant's 
actual  annual  cost  per  day  per  inmate. 
The  final  claims  for  all  applicants  will 
then  be  totaled  and  divided  into  the 
available  appropriation  to  determine  the 
percentage  payoff  on  the  dollar  of  each 
claim.  Finally,  the  award  amount  for 
each  applicant  will  be  calculated  based 
on  that  payoff  percentage. 

Applicants  cannot  be  assured  of 
receiving  an  award,  however,  because  it 
is  possible  that,  following  INS 
verification  of  inmate  data,  there  will  be 
no  reimbursable  iiunates  upon  which  to 
base  an  award.  Similarly,  past 
reimbursements  should  not  be  used  to 
predict  future  reimbursements  because 
the  number  of  applicants  may  vary  and 
the  eligibility  criteria  have  changed  in 
each  of  the  three  years  of  this  program's 
operation. 

8.  Award  and  Post-Award  Processing 

BJA  will  continue  to  utilize  grants  as 
its  reimbursement  mechanism.  The 
conditions  governing  general  award 
eligibility,  drawdown,  and  use  of  funds 
after  drawdown,  and  the  processes  used 
for  these  events  will  remain  the  same  as 
in  the  p>ast  year.  In  particular,  all 
p>ayments  to  applicants  will  be  made 
electronically.  New  applicants  will  be 
expected  to  provide  information  to 
allow  electronic  transfer  of  funds  as  part 
of  their  award  acceptance.  Grant 
closeout  will  be  automatic.  Award 
funds,  once  properly  distributed  to 
eligible  appUcants,  may  be  used  by 
these  jurisdictions  for  any  lawful 
purposes  and  need  not  be  applied 
towards  reimbursement  of  correctional 
costs. 

Nancy  E.  Gist. 

Director,  Bureau  of  Justice  Assistance. 
[PR  Doc.  97-6740  Filed  3-17-97;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

March  13. 1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Ofhce  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR.  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor. 
Departmental  Clearance  OfGcer.  Theresa 
M.  OT^alley  (I202|  219-5096  ext.  143). 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  |202j  219-»720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  Bureau  of 
Labor  Statistics.  Office  of  Management 
and  Budget.  Room  10235.  Washington. 
DC  20503  ([202]  395-7316).  within  30 
days  from  the  date  of  this  pubhcation  in 
the  Federal  Register. 

The  OMB  is  (>articularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
prop<»ed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Agency:  Bureau  of  Labor  Statistics. 

Title:  Work  Schedules  Supplement  to 
the  Current  Population  Survey. 

OMB  Number:  1220-0119. 

Frequency:  One-time. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  48.000. 

Estimated  Time  Per  Respondent:  4.5 
minutes. 

Total  Burden  Hours:  3.600. 

Total  Annualized  capital/startup 
costs:  0 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  work  schedules 
supplement  will  gather  information  on 
the  work  schedules  of  employed 
persons  and  on  the  number  of 
characteristics  of  employed  persons 
who  do  work  at  home. 
Tberesa  M.  O'Malky, 
Departmental  Clearance  Officer. 
IFR  Doc.  97-6811  Filed  3-17-97;  8:45  am) 
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Employment  and  Training 
Administration 

[TA-W-33.213] 

Burwood  Products  Company  Traverse 
City,  Mi;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  24,  1997  in 
response  to  a  worker  petition  which  was 
filed  on  February  24. 1997  on  behalf  of 
workers  at  Burwood  Products  Company, 
locate  in  Traverse  City.  Michigan. 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-33,205).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  26th  day  of 
February.  1997. 
Ruasel  T.  IQle. 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  97-6814  Filed  3-17-97;  8:45  ami 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance. 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  28. 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  28, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

Signed  at  Washington,  DC,  this  24th  day  of 
February,  1997. 

RusseU  T.  Kile. 

Program  Manager,  Policy  &  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Appendix.— Petitions  iNsrmjTED  on  02/24/97 


TA-W 


33,213 
33,214 
33,215 
33,216 
33,217 
33.218 


Subject  firm  (petitioners) 


Burwood  Products  Co  (Cornp) 

EOS  Corp  (Comp)  

Deckers  Outdoor  Corp  (Conp) 
Gruen  Marl^eting  Corp  (Wkrs)  . 
Leslie  Fay  Corrpanies  (Comp) 
Lesfee  Fay  Companws  (Comp) 


Location 


Traverse  City,  Ml 
Canrtarito,  CA  .... 

GoJeta,  CA 

Exeter,  PA  „.. 

Lallin.  PA  

New  York,  NY  ..„ 


Date  of 
petition 


02/10/97 
02/1097 
02J07I97 
02/01/97 
02/14/97 
02/14/97 


Products 


Clocks  &  Wan  Decor. 

Power  Supplies. 

Sport  Sandals. 

Warehousing,  Packaging  and  Shipping. 

Ladies'  Dresses. 

Office  &  Mar^gement  (Ladies'  Dresses). 


APPENDIX.— PETITIONS  INSTITUTED  ON  02/24/97— Continued 


TA-W 


33,219 
33,220 
33.221 
33,222 
33,223 
33,224 
33.225 
33.226 
33,227 
33,228 
33,229 


Sut)iect  firm  (petitioners) 


Tectonic  Industries,  Inc  (UAW)  

Spenco  Manufacturing  (Comp)  

Norco/JeW  Wen  (Wkrs)  

Cottec  Industries  (Comp) 

Camp,  Inc  (Wkrs)  

Personal  Products  Co.  (UPIU)  

Goodyear  Tire  and  Rubber  (USWA) 

Crewe  Garment  (UNITE)  ..._ 

Natkxial  Sportswear  (Wkrs)  

ANR  Pipeline  (Wkrs)  

Avesta-SheffieW  East  (USWA) 


Locatkjn 


Berlin,  CT 

Glenville.  WV 

Marenisco.  Ml 

Roscoe,  IL  

Jackson,  Ml  

Nortti  Brunswick,  NJ 
East  Gadsden,  AL  .. 

Crewe,  VA  

Chcago,  IL  

Chickasha,  OK 

Battiniore,  MD 


Date  of 
petitx>n 


02/05/97 
02/10/97 
02A)6/97 
02/04/97 
02/04/97 
02/02/97 
02/04/97 
02/05/97 
02/11/97 
02/05/97 
02/07/97 


Products 


Extruded  Piastres  Eyeglass  Frame  Parts. 

Sewing  Fumrture  Liners  &  Pads. 

Wood  Patio  Doors. 

Electronic  Boards  and  Magnetos. 

Medical  Garments. 

Internal  arxl  External  Sanitary  Prod. 

Replacement  Tire  tor  Cars  &  Trucks. 

ChikJren's  Dresses. 

Ladies'  Uniform  Blouses. 

Gas  Transportation  (Pipeline). 

Stainless  Steel  Rates  &  Coils. 


[FR  Doc.  97-6817  Filed  3-17-97;  8:45  am] 
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[TA-W-33.207] 

Gruen  Marketing  Corporation  Exeter, 
Pennsylvania;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  18, 1997  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  and  former 
workers  at  Gruen  Marketing 
Corporation,  located  in  Exeter, 
Pennsylvania  (TA-W-33,207). 

On  February  26, 1997,  the  Department 
of  Labor  issued  a  determination  on 
behalf  of  the  petitioning  group  of 
workers  at  Gruen  Marketing 
Corporation,  located  in  Exeter, 
Pennsylvania  (TA-W-33,216). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


Signed  at  Washington,  DC.  this  27th  day  of 
February  1997. 

RusseU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-6813  Filed  3-17-^97:  8:45  am] 

BILLMG  CODE  4510-30-M 


Investigations  Regarding  Certifications 
of  Eligit>ility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  D, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 


threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  28, 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  28, 
1997. 

The  (jetitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Signed  at  Washington.  DC.  this  18th  day  of 
February.  1997. 

RusseU  T.  Kile, 

Program  Manager,  Policy  Br  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Appendix.— Petitions  Instituted  on  02/18/97 


TA-W 

Subiect  firm  (petitk>ners) 

Locatwn 

Dateof  peti- 
txxi 

Pmrtiict(s) 

33.194 

Hasbro,  Inc  (Comp)  _ 

ReynoWs  Metals  Company  (Wkrs) 

General  Electric  Company  (Wkrs) 

Pawtucket  Rl  

02/07/97 
01/21/97 
02A)3/97 
01/25/97 
0M2S/97 
01/31/97 
02/03/97 
01/31/97 
12/16/97 
02/07/97 
01/30/97 
01/30/97 
01/06«7 
02A)4/97 
02J03/97 

Toys,  Games  &  Infant  Products. 

Cans  for  MiHer  Brewing  Co. 

Capacitors. 

Packing  &  Dist.  of  Medkane  &  Vitamins. 

Computer  Diskettes. 

Knitted.  Dye,  Finish  Cut  &  Sewed  T-Shirt. 

Tee  Shirts. 

Rock  Processing  EQi.iipmerrt. 

VaJves,  compressors— Heavy  Trucks. 

Natural  Gas  Liquids. 

Ladies'  Dresses,  Jackets  &  Pants. 

Cktcks Wall  Decor 

33.195 

33.196 

Fulton.  NY  .._.. 

Ft  Edward.  NY 

Hastjrovck  Hgts.,  NJ 

Weatherford,  OK 

33,197 

Mason  Dtstritxjtors,  Inc  (Wkrs) 

33,198 

Imation  (Wkrs)  „ 

Centerstar  Manufacturing  (Wkrs)  

Yocom  Knitting  Company  (Wkrs)  

CedarapirtR,  Inc  (Wkrs) _ 

Afced  Signal  (UAW) 

Chevron  U.S.A.  (Comp)  _ 

J  and  J  Group,  Inc  (Comp)  

BunwxxJ  Products  Co  (Wkrs) 

33,199 

33,200 

33,201  

Oxford.  AL  

Pottstown,  PA 

Pocatelk),  ID  ._ 

33,202 

33.203 

Chariotte,  NC 

Tulsa,  OK 

33,204 

33,205 

Franklin,  WV 

Traverse  City,  Ml  

Wayne,  NJ 

Exeter,  PA  

Vancouver,  WA 

33,206 

Juki  Unkxi  Special.  Inc  (Wkrs) 

Industrial  Sewing  Equip.  Sales  &  DisL 
Markets  Watches. 
Beer  Malt. 

33,207 

33,208 

Gmen  Marketing  Corp  (Wkrs) 

Great  Western  Maibng  Co.  (Comp)  

IMI 
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TA-W 

Subject  firm  (petitioners) 

Location 

Date  of  peti- 
tion 

Pro<luct(s) 

33.209 

33.210 

Partcer  Abex  Aerospace  (UAW)  

Singer  Furniture  Co.  (Wkrs)  

Kalamazoo.  Ml 

Leniof,  NO  

Goleta,  CA 

02A)1/97 
02/04/97 
02A)3/97 
02/06/97 

Aerospace  Components. 
Bedroom  and  Dining  Room  Furniture. 
Turrets— Light  Amwed  Vehicles. 
Hosprtal  Disinfectant  Equipment. 

33.211  

General  Motors  Corp  (Wkrs)  

33.212 

Getinge  Castle  (Wkrs) _... 

Mercersburg,  PA 

[FR  Doc.  97-6818  Filed  3-17-97;  8:45  am| 
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Kingstree  Knits,  a  Division  of  Texfl 
Industries,  Incorporated;  TA-W-32,561 
Midway,  GA  and  TA-W-32,516E 
Kingstree,  SC 

Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worlier 
Adfustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EligibiHty  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  17. 1996.  applicable  to 
workers  of  Kingstree  Knits,  a  Division  of 
Texfi  Industries.  Incorporated,  located 
in  Midway,  Georgia.  The  notice  was 
pubUshed  in  the  Federal  Register  on 
October  1.  1996  (61  FR  51303).  The 
worker  certification  was  subsequently 
amended  to  include  workers  at  other 
production  fiaciUties  of  the  subject  firm. 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  worlwrs  of  the  subject  firm.  New 
findings  show  that  workers  separations 
have  occurred  at  the  subject  firm's 
kingstree.  South  Carolina  location.  The 
workers  produce  tee  shirts  for  women, 
men  and  boys. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Kingstree  Knits  who  were  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the  worker 
certification  to  include  the  workers  of 
Kingstree  Knits,  a  Division  of  Texfi 
Industries.  Incorporated,  located  in 
Kingstree.  South  Carolina. 

The  amended  notice  applicable  to 
TA-W-32.561  is  hereby  issued  as 
follows: 

All  workers  of  Kingstree  Knits,  a  Division 
of  Texfi  Industries.  Incorporated.  Midway, 
Georgia  (TA-W-32.561)  and  Kingstree.  South 
Carolina  (TA-W-32.561E).  who  became 
totally  or  partially  separated  from 
employment  on  or  after  July  11. 1995,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 


Signed  at  Washington.  DC,  this  21st  day  of 
February  1997. 

RuaseU  T.  Kile. 

Program  Manager.  Policy  and  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-6819  Filed  3-17-97;  8:45  am) 

aiUMQCOOC  4S10-M-M 


Proposed  Collection;  Comment 
Request 


ACnON:  Notice. 


SUMMARY:  The  Departinent  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reductien  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  reinstatement 
of  the  collection  of  the  Worker 
Adjustment  Annual  Substate  Area 
Report.  ETA  Form  9046.  A  copy  of  the 
proposed  information  collection  request 
(ICR)  can  be  obtained  by  contacting  the 
office  listed  below  in  the  addresses 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  Usted  in  the 
addressee  section  below  on  or  before 
May  19. 1997.  The  Department  of  Labor 
is  particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Zenowia  Choma,  Office  of 
Worker  Retraining  and  Adjustment 
Programs,  Office  of  Work-Based 
Learning,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  N-5426,  200  Constitution 
Avenue.  N.W..  Washington.  D.C.  20210. 
202-219-5577  (this  is  not  a  toll-free 
number). 

SUPPt.£MENTARY  INFORMATION: 

L  Badiground 

The  Worker  Adjustment  Annual 
Substate  Area  Report  provides 
information  on  the  available  funds, 
expenditures  and  participants  at  the 
substate  area  level  during  the  course  of 
a  program  year. 

n.  Current  Actions 

This  is  a  request  for  OMB  approval  of 
the  reinstatement  of  a  collection  of 
information  previotisly  approved  by 
OMB.  The  reinstatement  will  allow  the 
Department  to  continue  to  monitor 
performance  of  the  formula  programs 
under  Title  ID  at  the  local  level. 

Type  of  Review:  Reinstatement. 

i^gency.-  Employment  and  Training 
Administration. 

Title:  Worker  Adjustment  Annual 
Substate  Area  Report. 

OMB  Number:  1205-0346. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Total  Respondents:  52. 

Frequency:  Annually. 

Average  Time  per  Response:  1. 

Estimated  Total  Burden  Hours:  52. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 


collection  request;  they  will  also 
become  a  matter  of  pubhc  record. 
Shirley  M.  Smith. 

Acting  Administrator.  Office  of  Work-Based 

Learning,  Employment  and  Training 

Administration. 

(FR  Doc.  97-6810  Filed  3-17-97;  8:45  am] 

BILLMQ  CODE  4510-30-M 


Investigations  Regarding  Certifications 
Of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement — Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Title  II,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 


Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Program  Manager  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTAA),  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  E>epartment's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8,  1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
ehgible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
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Program  Manager  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C.  provided  such  request 
is  filed  in  writing  with  the  Program 
Manager  of  OTAA  not  later  than  March 
28, 1997. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Program  Manager  of  OTAA  at  the 
address  shown  below  not  later  than 
March  28. 1997. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager.  OTAA.  ETA. 
DOL.  Room  C-4318.  200  Constitution 
Avenue.  N.W.,  Washington.  D.C.  20210. 

Signed  at  Washington.  D.C.  this  4th  day  of 
March.  1997. 

Russell  Kile. 

Program  Manager,  Policy  &■  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Subject  firm 


Prinlpact 

Envisions  (Engineering  Visions  Inc.) 

Medite  

MHItown  Manufacturing  


Brownsville  Mamjfacturing  _.. 

Norttiway  Products 

Joyce  Sportswear  Company 

Quality  Park  Products  „ 

Sahara  Sportswear  

Sun  Apparel  

ITT  Cannon  

Activewear  Co . . 

General  Motors  

CMI  Industries 

Crewe  Garment 

Singer  Furniture  „. 

Abea  Veneer  

Trulife  „ 

Norco  Jakj  Wan  

Bumwxxl  Products  Co 

Earttigrains  Merico 

Gruen  Marketing  

AHied  Signal  Laminate  Systems  

National  Sportwear  

Diesel  Recon 

Juki  Union  Special  .... 

John  H.  HariarKi 

Springfield  Group  

Osh  Kosh  B'Gosh  

Square  D  Company  „ 

Lorraine  Linens  

Willamette  Industries 

Hafer  Logging 

Binney  and  Smitti 

Coltec  , 

Merchants  Fast  Motor  Lines 

SCA  Molnlycke 

Goodyear  Tire  and  Rut)t)er  Company 

Starter  Sportswear  

Kaufman  Footwear 

Fitxex  Company 


Location 


San  Learxlro.  CA  .... 

Harlingen,  TX  

White  Coty.  OR  

Red  Boiling  Springs. 
TN. 

Brownsville.  TX 

Rensselaer,  IN 

Gary,  IN 

St  Paul.  MN 

El  Paso,  TX  

CoTKepcton,  TX 

Santa  Ana,  CA  

Athens,  GA 

Goieta,  GA ..„, 

El  Paso,  TX 

Crewe.  VA 

Lenoir,  NC  , 

New  Port.  OR 

Jackson.  MT , 

Marenisco,  Ml 

Traverse  City.  Ml 

Clayton,  MO  

Exeter,  PA  

Lacrosse,  Wl  

Chicago.  IL 

Charleston.  SC 

Wayne.  NJ 

Centralia.  WA  

Eugene.  OR 

Oshkosh.  Wl 

Cleanvater,  FL 

Hialeah  Garden,  FL 
Sweet  Home,  OR  .... 

LaGrands.  OR 

Winfiekl,  KS 

Roscoe.  TX 

Odessa.  TX  

Palmer,  Mk  

Gadsden.  AL  

Century,  FL 

Batavia,  NY  

North  Aurora.  IL 


Date  re- 
ceived at 
Governor's 
office 


01/31/97 
01/31/97 
01/31/97 
01/23/97 

02J03/97 

01/31/97 

02J03/97 

02A)3/97 

02J05^7 

02/10/97 

02/10/97 

02/10/97 

02/10/97 

02/17/97 

02/10/97 

02/07/97 

02/06/97 

02/04/97 

02/10^7 

02/07/97 

02/11/97 

02/12/97 

02/09/97 

02/1 2«7 

02/03/97 

O2J05/97 

02/06/97 

02/12/97 

02/17/97 

02/17/97 

02/17/97 

02/13/97 

02/13/97 

02/14/97 

02A)7/97 

02/1 8«7 

02/18/97 

02/18/97 

02/19/97 

02/14/97 

02/19/97 


Petition  No. 


NAFTA-1,467 
NAFTA-1,468 
NAFTA-1,469 
NAFTA-1,470 

NAFTA-1,471 
NAFTA-1,472 
NAFTA-1,473 
NAFTA-1.474 
h4AFTA-1,475 
NAFTA-1,476 
NAFTA-1,477 
NAFTA-1.478 
NAFTA-1.479 
hiAFTA-1,480 
NAFTA-1 .481 
NAFTA-1 .482 
NAFTA-1 .483 
NAFT/\-1 .484 
NAFTA-1 ,485 
NAFTA-1 ,486 
NAFTA-1 ,487 
NAFTA-1 .488 
NAFTA-1 .489 
r^FTA-1,490 
NAFTA-1 ,491 
NAFTA-1 ,492 
NAFTA-1 .493 
NAFTA-1 ,494 
NAFTA-1 ,495 
NAFTA-1 ,496 
NAFTA-1 ,497 
NAFTA-1 ,498 
NAFTA-1 ,499 
NAFTA-1 ,500 
NAFTA-1 ,501 
NAFTA-1 .602 
NAFTA-1 ,503 
NAFTA-1 ,504 
NAFTA-1 ,505 
NAFTA-1 ,506 
NAFTA-1 ,507 


ArtKles  produced 


Print  lat)els  on  foil  packaging. 
Image  base  data  processing. 
Lumt)er. 
Jeans. 

Men's  dress  arxj  casual  pants. 

Bathroom  furniture. 

Women's  ctothing. 

Envetopes. 

Golf  bags. 

Garments. 

Electronic  corHiectors. 

Ladies  garments. 

Electronics. 

Womerts'  blazers,  pants,  and  shirts. 

Ctothing. 

Bedroom  and  dtning  room  furniture. 

Green  and  dry  veneers. 

Orthopedc  products. 

Wood  patio  doors. 

Ctocksand  wail  decor. 

Refrigerated  dough  products. 

Watches. 

Electronic. 

Sportswear. 

Diesel  engines. 

Sewing  equipmerrt. 

Printing  of  personal  checks. 

Green  ckied  neneer. 

Men's  workwear  ctotfiing. 

Low  voltage  transformers. 

Linens. 

Plywood. 

Log. 

Crayon  and  markers. 

Electronics. 

Common  carrier. 

Adult  diapers  and  urxlerpads. 

Tires. 

Outerwear  arvj  sweatsuit. 

Leather  boots. 

Pipes  constructkxi. 


iMI 
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Appendix— Continued 


Subject  finn 


Betden  Wire  and  Gable  

A«en — Bradle  Co 

Square  D 

Sunbeam 

D  and  R  Cedar  Products  

Posey  „ 

Mitsubishi  Consumer  Electronics  America 

Standard  Products  Company 

Niagara  Mohawk  Power 

Cabarx)  Kingsway  Transport  

Boise  Cascade  Corp 

Garland  US  Range  

Hutchens  Industrial  

Merchants  Fast  Motor  Lines  

Thompson  Consumer  Electronics 

Saul's  Bros  o»  Atlanta  „ 

Schindier  Elevator 

Burlington  Industries  

Kmgs  Creek  

Elk  Spinners 

American  West  Tradmg  

Meyers  arxl  Son 

Stnde  Rite  

Johnson  Corrtrols  

Tecumseh  Metal  

DO.  Jones  Warehouse  and  Transfer 

SPX  Corporation  _ 

Jefferson  Smurtit  


Location 


Apple  Creek,  OH  ... 

Mauston,  Wl  

Milwaukee,  Wl  

McMinnville,  TN 

Forks.  WA 

Hoquiam.  WA  

Santa  Ana.  CA  

Schenectady.  NY  ... 
West  Syracuse.  NY 

Buffalo.  NY  

Port.  OR  

Freeiarxj.  PA  

Mount  Crovo,  MO  .. 

Abilene.  TX 

Syracuse.  NY  

Gillsville.  GA  

Randolph.  NJ 

Greensboro.  NC  .... 

Ferguson,  NC  

Hope  Mills,  NC  

Dresden,  TN 

Madison,  IN  

Hamilton,  MO  

Ann  Arbor,  Ml  

Grand  Rapids.  Ml  ... 

Hamsburg,  PA 

Dowagiac,  Ml 

Monroe.  Ml  


Date  re- 
ceived at 
Governor's 
office 


02/21/97 
02/19/97 
02/19/97 
02/12/97 
02/19/97 
02/19/97 
02/14/97 
02/20/97 
02/20/97 
02/21/97 
02/24/97 
02/21/97 
02/19/97 
02/21/97 
02/25/97 
02/24/97 
02/21/97 
02/26/97 
02/26/97 
02/26/97 
02/26/97 
02/26/97 
02/27/97 
02/24/97 
02/24/97 
02/2&'97 
02/28«7 
02/25^7 


Petition  No. 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
f>4AFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


,508 
,509 
.510 
.511 
,512 
,513 
.514 
.515 
.516 
,517 
,518 
,519 
.520 
,521 
,522 
,523 
,524 
,525 
,526 
,527 
,528 
.529 
,530 
,531 
,532 
,533 
,534 
,535 


Artk^les  produced 


Wire. 

Pnnted  electronic  circuit  boards. 

Low  voltage  transformers  and  switchgear. 

Human  and  animal  hair  clippers. 

Cedar,  shakes,  and  shingles. 

Piano  sourxl  boards. 

Projection  televisions. 

Automotive  body  side  mokjing. 

Electricity. 

Transportation. 

Pulp  and  paper,  timber. 

Parts  and  service  for  cooking  equipment. 

Exercise  equipment. 

Transportation  of  freight. 

Televisions. 

Ladies  p>ants. 

Elevator  guide  rails. 

Knit  fatxics. 

Ladies  ctothing. 

Yam. 

Men's  women's  and  chikJren's  boots. 

Men's  coveralls. 

ChtkJren's  shoes. 

Seat  tracks. 

Metal  stampings. 

Satellite  retxilkjing. 

Roske  booster  housing. 

IrxJusthal  p>ackaging. 


II^R  Doc.  97-6812  Filed  3-17-97;  8:45  am) 

BNJJNG  COOC  4910-«>-M 


(NAFTA-01448] 

R  A  S  Dress  Mfg.  Company 
Shippensburg,  Pennsylvania; 
Amended  Certification  Regarding 
EllgitMlity  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  25G(a), 
Subchapter  D,  Chapter  2.  Title  II.  of  the 
Trade  Act  of  1974.  as  amended  (19  USC 
2273).  the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance  on  February  7. 1997, 
applicable  to  all  workers  of  R  &  S  Dress 
Mfg.  Company  located  in  Shippensburg, 
Pennsylvania.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  the  Department 
incorrectly  set  the  impact  date  at 
January  23,  1995.  The  Department  is 
amending  the  certification  for  workers 
of  the  subject  firm  to  set  the  impact  date 
at  January  23,  1996,  one  year  prior  to  the 
date  of  the  petition. 

The  amended  notice  applicable  to 
NAFTA — 01448  is  hereby  issued  as 
follows: 


All  workers  of  R  &  S  Dress  Mfg.  Company 
in  Shippensburg.  Pennsylvania,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  January  23. 1996  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C  this  20th  day 
of  February  1997. 

Russell  T.  Kile, 

Program  Manager.  Policy  and  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  97-6815  Filed  3-17-97;  8:45  am) 

aiLUNG  COOC  4510-3IMI 

[NAFTA-001391] 

Van  Leer  Containers,  incorporated 
Chicago,  Illinois;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  USC  2273),  an  investigation  was 
initiated  on  December  19,  1996  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Van  Leer  Containers, 
Incorporated,  located  in  Chicago, 
Illinois. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  D.C.  this  4th  day  of 
March  1997 

Russell  T.  Kile. 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  97-6816  Filed  3-17-97;  8:45  am) 

BILUMG  COOE  4510-30-M 


Pension  and  Welfare  Benefits 
Administration 

Working  Group  Studying  Employer 
Assets  in  ERISA  Employer-Sponsored 
Plans,  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefits  Plans; 
Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142.  a  public  meeting  will  be 
held  on  April  9.  1997  of  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans'  new  Working 
Group  set  to  study  Employer  Assets  in 
ERISA  Employer-Sponsored  Plans. 

The  purpose  of  the  open  meeting, 
which  will  run  from  9:30  a.m.  to 


approximately  noon  in  Room  N-5437 
A&B.  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue.  NW,  Washington,  D.C.  20210, 
is  for  Working  Group  members  to 
establish  the  agenda  and  course  of  study 
for  the  upcoming  Council  year  on  the 
topic  of  employer  assets  in  ERISA 
employer-sponsored  plans. 

Members  of  the  pubUc  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  April 
1,  1997,  to  Sharon  Morrissey,  Executive 
Secretary,  ERISA  Advisory  Council. 
U.S.  Department  of  Labor,  Room  N- 
5677,  200  Constitution  Avenue,  NW, 
Washington,  D.C.  20210.  Individuals  or 
representatives  of  organizations  wishing 
to  address  the  Working  Group  on 
Employer  Assets  in  ERISA  Employer- 
Sponsored  Plans  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  April  1,  1997.  at  the 
address  indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  April  1. 

Signed  at  Washington.  D.C.  this  12th  day 
of  March,  1997. 

Otena  Berg, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 

[FR  Doc.  97-6808  Filed  3-17-97;  8:45  am] 

WLUNO  COOE  4510-4>-M 


Working  Group  on  Studying  the  lyierits 
of  Defined  Contritxjtion  vs.  Defined 
Benefit  Plans,  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Piu^uapt  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans'  new  Working  Group  being 
established  to  Study  the  Merits  of 
Defined  Contributions  vs.  Defined 
Benefit  Plans  With  an  Emphasis  on 
Small  Business  Concerns  will  hold  a 
public  meeting  on  April  8, 1997  in 
Room  N-5437  A&B.  U.S.  Department  of 
Labor  Building,  Second  and 


Constitution  Avenue,  NW,  Washington, 
D.C.  20210. 

The  purpose  of  the  open  meeting, 
which  will  run  from  9:30  a.m.  to 
approximately  noon,  is  for  Working 
Group  members  to  begin  organizing  the 
course  of  study  for  the  year  and,  it  is 
hoped,  even  to  begin  taking  testimony 
on  the  topic. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  April 
1,  1997,  to  Sharon  Morrissey,  Executive 
Secretary,  ERISA  Advisory  Coimcil, 
U.S.  Department  of  Labor,  Room  N- 
5677,  200  Constitution  Avenue,  NW, 
Washington,  D.C.  20210.  Individuals  or 
representatives  of  organizations  wishing 
to  address  the  Working  Group  on 
Studying  the  Merits  of  Defined 
Contribution  vs.  Defined  Contribution 
Plans  With  an  Emphasis  on  Small 
Business  Concerns  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  April  1,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  April  1. 

Signed  at  Washington,  D.C  this  12th  day 
of  March,  1997. 

GlenaBerg, 

Assistant  Secretary.  Pension  and  Welfare 

Benefits  Administration. 

IFR  Doc.  97-6809  Filed  3-17-97;  8:45  am) 

BILUNG  COOC  4S1»-2>-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

National  Historical  Publications  and 
Records  Commission;  National 
Historical  Publications  and  Records 
Coiifimission  Strategic  Plan;  Request 
for  Comments 

agency:  National  Historical 

Publications  and  Records  Commission, 

National  Archives  and  Records 

Administration. 

ACTK)N:  Request  for  comment. 

SUMMARY:  The  National  Historical 
Publications  and  Records  Commission 
(NHPRC),  a  grant-making  affiUate  of  the 


National  Archives  and  Records 
Administration,  asks  the  various 
constituencies  it  serves  to  address  a 
series  of  questions  on  the  present  and 
ftiture  status  of  the  NHPRC's  role.  The 
context  for  this  invitation  is  the 
NHPRC's  decision  to  review  the 
strategic  plan  voted  upon  in  November 
1996. 

DATES:  Comments  should  be  received  by 
May  1,  1997,  to  ensure  consideration  by 
the  Commission. 

ADDRESSES:  Requests  for  packets  of 
background  information  described  in 
the  Supplementary  Information  section 
of  this  notice  may  be  obtained  by  calling 
NHPRC  at  (202)  501-5600  or  by  writing 
to  NHPRC,  700  Pennsylvania  Avenue, 
Room  607,  Washington,  DC  20408. 
Comments  may  be  sent  to  the  same 
address,  or  by  fax  to  (202)  501-5601,  or 
by  e-mail  to  nhprc@archl.nara.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  George,  Executive  Director, 
NHPRC,  at  202-501-5600. 

SUPP1.EMENTARY  INFORMATKM: 

In  thinking  about  the  past,  present, 
and  future  of  the  NHPRC,  we  ask  you  to 
speak  to  the  following  issues: 

(a)  How  should  the  legislative  history 
of  the  NHPRC  affect  decisions  on  how 
the  Commission  allocates  its  resources? 

(b)  How  effectively  have  past  NHPRC 
allocations  met  the  statutory  objectives 
of  the  Commission? 

(c)  What  public  benefits  should  the 
Commission  seek  to  achieve  in  the 
context  of  entering  a  new  century,  with 
changing  circumstances  in  technology, 
user  expectations,  and  scholarly 
communication? 

(d)  What  is  an  appropriate  way  for  the 
NHPRC  to  determine,  in  principle,  how 
its  funds  should  be  allocated? 

(e)  What  are  the  implications  of  the 
new  strategic  plan  for  the  NHPRC's 
ability  to  achieve  its  statutory 
objectives? 

The  NHPRC  requests  responses  to 
these  questions  by  May  1.  1997.  so  that 
members  of  the  Commission  may  review 
the  responses  prior  to  the  next  NHPRC 
meeting  in  June  1997.  Organizations 
interested  in  responding  are  asked  to 
request  from  the  NHPRC  a  packet  of 
background  information  consisting  of 
five  items:  (1)  A  copy  of  the  strategic 
plan  voted  upon  in  November  1996;  (2) 
a  chart  comparing  past  authorizations 
and  appropriations  of  NHPRC  grant 
funds;  (3)  a  chart  showing  past 
allocations  of  NHPRC  grant  funds  in 
dollars  and  in  percentages;  (4)  copies  of 
all  NHPRC  statutes  containing 
Congressional  mandates;  and  (5)  the 
most  recent  House  and  Senate  reports 
on  NHPRC  reauthorization  legislation. 


iMI 
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Dated:  March  12. 1997. 
Lewis  f.  BelUrdo, 

Deputy  Archivist  of  the  United  States. 
|FR  Doc.  97-6720  Filed  3-17-97;  8:45  am) 

MJJNQ  COM  7S1S-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Education  and 
Human  Resources;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for  Education 
and  Human  Resources  (#1119). 

Date  &  Time:  April  2. 1997. 10:15  am-5 
pm;  April  3. 1997.  8  am-5  pm 

Place:  Arlington  Hilton  Hotel,  950  N. 
Staflord  Street.  Arlington,  VA  22203. 

Type  of  meeting:  Open. 

Contact  Persons:  Peter  E.  Yankwich, 
Executive  Secretary.  Directorate  for 
Education  and  Human  Resources.  Room  835, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Telephone:  (703) 
306-1670. 

Summary  hitinutes:  May  be  obtained  from 
contact  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  NSF  support 
for  Education  and  Human  Resources. 

Agenda:  Review  of  FY  1997  Programs  and 
Initiative  Strategic  Planning  for  FY  1998  and 
Beyond. 

Dated:  March  13. 1997. 
LJihU  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

IFR  Doc.  97-6801  Filed  3-17-97;  8:45  am) 
HXMO  oooe  TSOS-ei-M 


Real  artd  Hannonic  Analysis  Panel  in 
Mathematical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Real  and 
Harmonic  Analysis  in  Math  Sciences  (1204). 

Date  and  Time:  April  7-9. 1997;  8:30  a.m. 
until  5  p.m. 

Place:  Room  1060.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Juan  Manfredi, 
Program  Director,  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1870. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 


Agenda:  To  review  and  evaluate  the 
Analysis  Program  nominations/applications 
as  part  of  the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  March  13. 1997. 
Linda  AUen-Benton, 

Deputy  Director.  Division  of  Human  Resource 

Management,  Acting  Committee  Management 

Officer. 

IFR  Doc  97-«800  Filed  3-17-97;  8:45  am] 
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Special  Emphasis  Panel  in 
Undergraduate  Education;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Undergraduate  Education  (1214). 

Date  and  Time:  April  6th.  1997  (7:30  p.m. 
to  9  p.m.).  April  7th.  1997  (8  a.m.  to  5  p.m.) 
and  April  8th,  1997  (8  a.m.  to  12  Noon). 

I^ace:  Room  310  &  320,  NSF,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Terry  Woodin,  Program 
Director,  Division  of  Undergraduate 
Education  (DUE),  Room  835.  National 
Science  Foundation.  4201  Wilson  Blvd., 
Arlington,  VA  22230,  Tel:  (703)  306-1666. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  continued 
fonding  of  current  projects  in  their  third  year. 

Agenda:  A  reverse  site  penel  meeting  to 
review  and  evaluate  third  year  projects  in  the 
NSF  Collaborative  for  Excellence  in  Teacher 
Preparation. 

Reason  for  Closing:  The  proposals  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b(c). 
the  Government  in  the  Sunshine  Act 

Dated:  March  13, 1997. 

Linda  AUen-Bentoo, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

[FR  Doc.  97-6799  Filed  3-17-97;  8:45  am) 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

nME:  9:30  a.m..  Tuesday.  March  25. 
1997. 

PLACE:  The  Board  Room,  5th  Floor,  490 
L'Enfant  Plaza,  SW.,  Washington,  DC 
20594. 

STATUS:  Open. 

MATTERS  TO  BE  OtSCUSSEO: 

6674A    Railroad  Accident  Report:  Near 
Head-On  Collision  and  Derailment 
of  Two  New  Jersey  Transit 
Commuter  Trains  in  Secaucus,  New 
Jersey,  February  9,  1996. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty,  (202)  314-6065. 

Dated:  March  14, 1997. 
BeaHardeaty, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  97-6905  Filed  3-14-97;  2:26  pm] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-313] 

In  the  Matter  of  Entergy  Operations, 
Inc.  (Arkansas  Nuclear  One,  Untt  1); 
Exemption 

I 

Entergy  Operations,  Inc.  (the  licensee) 
is  the  holder  of  Facility  Operating 
License  No.  DPR-51,  which  authorizes 
operation  of  Arkansas  Nuclear  One, 
Unit  1.  The  license  provides,  among 
other  things,  that  the  hcensee  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Commission  now  or  hereafter  in 
effect. 

The  facility  consists  of  two 
pressurized  water  reactors,  Arkansas 
Nuclear  One,  Units  1  and  2,  located  at 
the  licensee's  site  in  Pope  County. 
Arkansas. 

n 

In  its  letter  dated  November  26,  1996, 
the  licensee  requested  an  exemption 
from  the  Commission's  regulations  for 
Arkansas  Nuclear  One,  Unit  1.  Title  10 
of  the  Code  of  Federal  Regulations,  Part 
50,  Section  60  (10  CFR  50.60). 
"Acceptance  Criteria  for  Fracture 
Prevention  Measures  for  Lightwater 
Nuclear  Power  Reactors  for  Normal 
Operation,"  states  that  all  lightwater 
nuclear  power  reactors  must  meet  the 
fracture  toughness  and  material 
surveillance  program  requirements  for 


the  reactor  coolant  pressure  boundary  as 
set  forth  in  Appendices  G  and  H  to  10 
CFR  Part  50.  Appendix  G  to  10  CFR  Part 
50  defines  pressure/temperature  (P/T) 
limits  during  any  condition  of  normal 
operation,  including  anticipated 
operational  occurrences  and  system 
hydrostatic  tests  to  which  the  pressure 
boundary  may  be  subjected  over  its 
service  lifetime.  It  is  specified  in  10  CFR 
50.60(b)  that  alternatives  to  the 
described  requirements  in  Appendices 
G  and  H  to  10  CFR  Part  50  may  be  used 
when  an  exemption  is  granted  by  the 
Commission  imder  10  CFR  50.12. 

The  licensee  relies  on  the  electromatic 
relief  valve  (ERV)  to  provide  low 
temperature  overpressure  protection 
(LTOP).  The  ERV  is  mounted  on  the 
pressurizer  and  helps  to  control 
pressure  transients  during  power 
operations.  However,  when  the  reactor 
is  heating  up  or  cooling  down  and  the 
primary  system  pressing  and 
temperature  are  reduced,  the  ERV  is 
reset  to  the  LTOP  mode.  In  the  LTOP 
mode  the  setpoint  to  open  the  ERV  is 
low  enough  to  prevent  pressure 
transients  from  exceeding  applicable  F/ 
T  limits.  Some  margin  should  be 
maintained  between  the  primary  system 
pressure  and  the  LTOP  setpoint  to 
prevent  the  ERV  from  lifting  as  a  result 
of  normal  of>erating  pressure  surges. 

The  licensee  has  requested  the  use  Of 
the  American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (Code)  Case  N-514,  "Low 
Temperature  Overpressure  Protection," 
which  allows  exceeding  the  Appendix  G 
safety  limits  by  10  percent.  ASME  Code 
Case  N-514,  the  proposed  alternate 
methodology,  is  consistent  with 
guidelines  develop>ed  by  the  ASME 
Working  Group  on  Operating  Plant 
Criteria  to  define  pressure  limits  diuing 
LTOP  events  that  avoid  certain 
unnecessary  operational  restrictions, 
provide  adequate  margins  against  failure 
of  the  reactor  pressure  vessel,  and 
reduce  the  potential  for  unnecessary 
activation  of  pressure-relieving  devices 
used  for  LTOP.  Code  Case  N-514  has 
been  approved  by  the  ASME  Code 
Committee.  The  content  of  this  code 
case  has  been  incorporated  into 
Appendix  G  of  Section  XI  of  the  ASME 
Code  and  published  in  the  1993 
Addenda  to  Section  XI. 

lU 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  appUcation  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50  (1)  when 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 


the  common  defense  and  security;  and 
(2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii).  "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.    *  *  •" 

The  underlying  piupose  of  10  CFR 
50.60,  Appendix  G,  is  to  establish 
fiBcture  toughness  requirements  for 
ferritic  materials  of  pressure-retaining 
components  of  the  reactor  coolant 
pressure  boundary  to  provide  adequate 
margins  of  safety  during  any  condition 
of  normal  operation,  including 
anticipated  operational  occurrences,  to 
which  the  pressure  boundary  may  be 
subjected  over  its  service  lifetime. 
Section  rV.A.2  of  this  appendix  requires 
that  the  reactor  vessel  be  operated  with 
P/T  limits  at  least  as  conservative  as 
those  obtained  by  following  the 
methods  of  analysis  and  the  required 
margins  of  safety  of  Appendix  G  of  the 
ASME  Code. 

Appendix  G  of  the  ASME  Code 
requires  that  the  P/T  limits  be 
calculated:  (a)  Using  a  safety  factor  of 
two  on  the  principal  membrane 
(pressure)  stresses,  (b)  assuming  a  flaw 
at  the  surface  with  a  depth  of  one- 
quarter  (1/4)  of  the  vessel  wall  thickness 
and  a  length  of  six  (6)  times  its  depth, 
and  (c)  using  a  conservative  fracture 
toughness  curve  that  is  based  on  the 
lower  bound  of  static,  dynamic,  and 
crack  arrest  fracture  toughness  tests  on 
material  similar  to  the  ANO-1  reactor 
vessel  material. 

In  determining  the  setpoint  for  LTOP 
events,  the  licensee  proposed  to  use 
safety  margins  based  on  an  alternate 
methodology  consistent  with  the  ASME 
Code  Case  N-514  guidelines.  The  ASME 
Code  Case  N-514  allows  determination 
of  the  setpoint  for  LTOP  events  such 
that  the  maximum  pressure  in  the  vessel 
would  not  exceed  110  percent  of  the  P/ 
T  limits  of  the  existing  ASME  Appendix 
G.  This  results  in  a  safety  factor  of  1.8 
on  the  principal  membrane  stresses.  All 
other  factors,  including  assumed  flaw 
size  and  fractiu^  toughness,  remain  the 
same.  Although  this  methodology 
would  reduce  the  safety  factor  on  the 
principal  membrane  stresses,  the 
proposed  criteria  will  provide  adequate 
margins  of  safety  to  the  reactor  vessel 
during  LTOP  transients  and,  thus,  will 
satisfy  the  underlying  purpose  of  10  . 
CFR  50.60  for  fracture  toughness 
requirements.  Further,  by  relieving  the 
operational  restrictions,  the  potential  for 
undesirable  lifting  of  the  ERV  would  be 
reduced,  thereby  improving  plant  safety. 


IV 

For  the  foregoing  reasons,  the  NRC 
staff  has  concluded  that  the  licensee's 
proposed  use  of  the  alternate 
methodology  in  determining  the 
acceptable  setpoint  for  LTOP  events  will 
not  present  an  undue  risk  to  public 
health  and  safety  and  is  consistent  with 
the  common  defense  and  security.  The 
NRC  staff  has  determined  that  there  are 
special  circumstances  present,  as 
specified  in  10  CFR  50.12(a)(2),  in  that 
appUcation  of  10  CFR  50.60  is  not 
necessary  in  order  to  achieve  the 
underlying  purpose  of  this  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is. 
otherwise,  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  an  exemption  from  the 
requirements  of  10  CFR  50.60  such  that 
in  determining  the  setpoint  for  LTOP 
events,  the  Appendix  G  curves  for  P/T 
limits  are  not  exceeded  by  more  than  10 
percent  in  order  to  be  in  compUance 
with  these  regulations.  This  exemption 
is  applicable  only  to  LTOP  conditions 
during  normal  operation. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (62  FR  11482). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  97-6756  Filed  3-17-97;  8:45  am) 
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[Docket  No.  50-388] 

Susquehanna  Steam  Electric  Station, 
Unit  2;  Notice  of  Consideration  of 
issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No  NPF- 
22,  issued  to  Pennsylvania  Power  & 
Light  Company  (the  licensee),  for 
operation  of  the 

Susquehanna  Steam  Electric  Station, 
Unit  2,  located  in  Luzerne  County,  PA. 

The  proposed  amendment  would 
make  the  following  changes  to  the 
Technical  Specifications  for  the  plant  to 
reflect  the  initiation  of  a  24-month  fuel 
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cycle  and  the  use  of  the  Atrium-10  hiel 
design:  (1)  Inclusion  of  core  flow 
dependent  minimum  critical  power 
ratio  (MCPR)  Safety  Limits  in  Sections 
2.1.2  and  3.4.1.1.2.  (2)  inclusion  of 
Siemens  Power  Corporation  (SPC 
methodology  topical  reports  in  Section 
6.9.3.2.  changes  to  Section  5.3.1  to 
reflect  new  fuel  design  features,  and  (3) 
changes  to  definitions  in  Section  1  to 
reflect  the  new  fuel  design. 

A  notice  of  consideration  of  issuance 
of  amendment  with  a  proposed  no 
significant  hazards  consideration 
determination  was  published  in  the 
Federal  Register  on  January  15.  1997 
(62  FR  2193).  This  notice  supersedes  the 
January  15. 1997,  notice. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  April  17.  1997.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
PubUc  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Osterhout 
Free  Library.  Reference  Department.  71 
South  Frankhn  Street.  Wilkes-Barre.  PA 
18701.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  Uie 
following  factors:  (1)  The  nature  of  the 


petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 


be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington.  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  John  F. 
Stolz,  Director,  Project  Directorate  1-2: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Coimsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  and  to  Jay  Silberg.  Esquire.  Shaw. 
Pittman.  Potts  and  Trowbridge.  2300  N 
Street  NW..  Washington.  DC  20037. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  18.  1996. 
as  supplemented  March  12. 1997.  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 
NW..  Washington.  DC.  and  at  the  local 
public  document  room  located  at  the 
Osterhout  Free  Library.  Reference 
Department.  71  South  Franklin  Street. 
Wilkes-Barre.  PA  18701. 

Dated  at  Rockvilie.  Maryland,  this  12th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Cominission. 
Donald  S.  Brinkman. 
Acting  Director,  Project  Directorate  1-2. 
Division  of  Reactor  Projects— l/II.  Office  of 
Nuclear  Reactor  Regulation. 
jFR  Doc.  97-6757  Filed  3-17-97;  8:45  ami 
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Sunshine  Act  Meeting 

DATE:  Weeks  of  March  17,  24.  31,  and 

April  7. 1997. 

PlACE:  Commissioners'  Conference 

Room.  11555  Rockvilie  Pike,  Rockvilie. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  March  17 

There  are  no  meetings  scheduled  for 
the  Week  of  March  17. 

Week  of  March  24— Tentative 

Tuesday,  March  25 

10:00  a.m.    Briefing  on  High-Bumup 
Fuel  Issues  (PUBUC  MEETING) 
(Contact:  Ralph  O.  Meyer,  301-415- 
6789) 

11:30  a.m.    Affirmation  Session 
(PUBUC  MEETING)  (if  needed) 

Week  of  March  31— Tentative 

Monday,  March  31 

11:30    a.m.    Affirmation  Session 
(PUBUC  MEETING)  (if  needed) 

2:00  p.m.    Classified  Security  Briefing 
(Closed— Ex.  1) 

2:30  p.m.    Meeting  with  DOE  on 
External  Regulation  of  DOE 
FaciliUes  (PUBUC  MEETING) 

Week  of  April  7— Tentative 

Wednesday,  April  9 

11:30  a.m.     Affirmation  Session 
(PUBUC  MEETING)  (if  needed) 

Note:  The  schedule  for  commission 
meetings  is  subject  to  change  on  short  notice. 
To  verify  the  status  of  meetings  call 
(recording] — (301)  415-1292.  Contact  person 
for  more  information:  Bill  Hill  (301)  415- 
1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch,  Washington,  DC  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw€)nrc.gov. 

Dated:  March  14,  1997. 
William  M.  Hill,  Jr., 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 
|FR  Doc.  97-6938  Filed  3-14-97;  2:26  pm) 
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[Docket  70-3091] 

Notice  of  Availability  of  Memorandum 
of  Understanding  Between  the  Nuclear 
Regulatory  Commission  and  the 
Department  of  Energy  Concerning  tt>e 
Cooperation  and  Support  for 
Demonstration  Phase  (Phase  I)  of  DOE 
Hanford  Tank  Waste  Remediation 
System  Privatization  Activities 

summary:  On  January  29. 1997.  the 
Nuclear  Regulatory  Commission  (NRC) 
and  the  Department  of  Energy  (DOE) 
signed  a  Memorandum  of 
Understanding  (MOU)  to  provide  a  basis 
for  cooperation  and  support  during  the 
demonstration  phase  (Phase  I)  of  the 
DOE  Hanford  Tank  Waste  Remediation 
System  (TWRS)  Privatization  Activities. 
The  MOU  establishes  a  cooperative 
process  to  support  IX)E  in  developing  a 
regulatory  program  consistent  with  the 
NRC's  regulatory  approach. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Amy  L.  Bryce.  Special  Projects  Branch. 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  (301)  415-5848. 

SUPPLfMENTARY  INFORMATION: 

Memorandiun  of  Understanding 
Between  the  Nuclear  Regulatory 
Commission  and  the  Department  of 
Energy 

Cooperation  and  Support  for 
Demonstration  Phase  (Phase  I)  of  DOE 
Hanford  Tank  Waste  Remediation 
System  Privatization  Activities 

L  Purpose 

The  purpose  of  this  Memorandum  of 
Understanding  (MOU)  between  the 
Nuclear  Regulatory  Commission  (NRC) 
and  the  Department  of  Energy  (DOE)  is 
to  establish  the  basis  for  cooperation 
and  mutual  support  during  the 
demonstration  phase  (defined  as  Phase 
I)  of  DOE'S  Tank  Waste  Remediation 
System  (TWRS)  Privatization  activities. 
An  objective  of  this  DOE/NRC 
interaction  is  the  development  and 
execution  of  a  comprehensive  regulatory 
program  by  DOE  that  is  consistent  with 
NRC's  regulatory  approach  for 
protecting  workers,  the  general  pubUc, 
and  the  environment.  DOE's  regulatory 
program  is  to  be  structured  to  facilitate 
the  possible  transition  of  regulatory 
responsibilities  from  DOE  to  NRC  at  the 
start  of  the  full-scale  operations  phase 
(defined  as  Phase  II).  During  Phase  I, 
DOE  is  responsible  for  implementing 
the  TWRS  Privatization  regulatory 
program.  This  MOU  provides  for 
cooperation  and  mutual  support  in  an 
integrated  effort  that  provides  for 


1.  DOE  to  acquire  capability  to 
implement  a  program  of  nuclear  safety 
and  safeguards  regulation  consistent 
with  NRC's  regulatory  approach. 

2.  NRC  to  acquire  sufficient 
knowledge  and  understanding  of  the 
physical  and  operational  situation  at  the 
Hanford  waste  tanks  and  the  processes, 
technology  and  hazards  involved  in 
Phase  I  activities,  to  enable  NRC  (a)  to 
assist  IX)E  in  performing  reviews  in  a 
manner  consistent  with  NRC's 
regulatory  approach  and  (b)  to  be 
prepared  to  develop  an  effective  and 
efficient  regulatory  program  for  the 
Ucensing  of  DOE  contractor-owned  and 
contractor-operated  facilities  that  will 
process  waste  at  Hanford  during  Phase 

n. 

n.  Introduction 

A.  Background 

During  1991,  the  Department  of 
Energy  (DOE)  established  the  TWRS 
Program  at  the  Hanford  Site  to  manage, 
retrieve,  treat,  immobilize,  and  dispose 
of  certain  radioactive  waste  in  a  safe, 
environmentally-sound,  and  cost- 
effective  manner.  The  requirements  and 
commitments  for  the  TWRS  cleanup 
activities  are  documented  in  the 
Hanford  Federal  Facilities  Agreement 
and  Consent  Order,  also  known  as  the 
Tri-Party  Agreement  (TPA).  Under  the 
TPA.  DOE.  the  U.S.  Environmental 
Protection  Agency  (EPA),  and  the 
Washington  State  Department  of 
Ecology  have  agreed  to  a  timetable  for 
cleanup  of  the  Hanford  Site. 

DOE.  through  the  TWRS  Program,  is 
making  a  fundamental  change  in  its 
contracting  approach  at  Hanford, 
utilizing  privately-owned  facilities  on 
the  Hanford  Site  for  processing  waste 
which  contains  special  nuclear  material. 
This  change  in  contracting  approach 
also  necessitates  a  fundamental  change 
in  DOE's  approach  to  regulation  and 
oversight. 

To  accomplish  the  TWRS 
requirements,  DOE  plans  to  privatize 
treatment  operations  for  the  Hanford 
tank  wastes.  The  TWRS  Privatization  is 
divided  into  two  phases,  a 
demonstration  phase  (defined  as  Phase 
I)  and  a  full-scale  operations  phase 
(defined  as  Phase  II).  During  both 
phases,  DOE  will  purchase  waste 
treatment  services  from  a  DOE 
contractor-owned,  contractor-operated 
facility  under  a  fixed-price  type  of 
contract;  DOE  will  provide  the  feedstock 
to  be  processed.  The  DOE  TWRS 
Privatization  Contractor  must  finance 
the  project;  design  the  equipment  and 
facility;  apply  for  and  receive  required 
permits  and  licenses;  construct  the 
facility  and  bring  it  on  Une;  operate  the 
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facility  to  treat  waste:  and  deactivate  the 
facility. 

DOE  will  undertake  nuclear  safety 
and  safeguards  regulatory  responsibility 
associated  with  the  TWRS  Privatization 
activities  during  Phase  I.  The  EPA  and 
the  State  of  Washington  have 
responsibility  to  regulate  environmental 
issues  and  the  Occupational  Safety  and 
Health  Administration  has 
responsibility  to  regulate  occupational 
safety.  NRC's  participation  during  Phase 
I  will  primarily  be  of  a  cooperative 
nature  for  the  purposes  of  information 
transfer  and  assisting  DOE  in  the 
establishment  of  a  regulatory  program 
that  is  consistent  with  NRC's  regulatory 
approach  for  protecting  workers,  the 
general  public,  and  the  environment. 

This  MOU  describes  the  relationship 
between  NRC  and  DOE  for  activities 
conducted  during  Phase  I  only.  The 
relationship  between  NRC,  DOE.  and 
the  DOE  TWRS  Privatization 
Contractors  during  Phase  11  remains  to 
be  clariHed  by  legislation  and/or 
regulatory  requirements. 

B.  Phase  Descriptions 

Phase! 

Phase  I  is  a  proof-of-concept/ 
commercial  demonstration-scale  effort. 
The  objectives  of  Phase  I  are  to:  (a) 
demonstrate  the  technical  and  business 
viability  of  using  privatized  facilities  to 
treat  Hanford  tank  waste;(b)  define  and 
maintain  required  levels  of  safety  and 
safeguards:  (c)  maintain  environmental 
protection  and  compliance:  and  (d) 
substantially  reduce  life-cycle  costs  and 
time  required  to  treat  Hanford  tank 
waste. 
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Phase  II 

Phase  n  will  be  the  hill-scale 
production  phase,  in  which  the  facilities 
are  to  be  configured  so  that  all  the 
remaining  tank  waste  can  be  processed. 
The  objectives  of  Phase  n  are  to  (a) 
implement  the  lessons  learned  from 
Phase  I,  and  (b)  process  all  tank  waste 
into  forms  suitable  for  final  disposal. 
The  current  DOE  proposal  is  to  have 
NRC  assume  full  regulatory 
responsibility  (consistent  with  the 
manner  in  which  NRC  regulates  its 
licensees)  for  Phase  II.  although  certain 
operational,  statutory,  and  regulatory 
issues  must  be  clarified  before  the 
proposed  Phase  II  regulation  by  NRC 
can  be  implemented.  Current  estimates 
are  that  DOE  prociuement  documents 
and  NRC  regulatory  requirements  for 
Phase  II  would  be  needed  by  the  year 
2004 

This  MOU  does  not  apply  to  Phase  n 
activities. 


lU.  Authority 

A.  Department  of  Energy 

Sections  31.  91  and  161  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 
Section  104  of  the  Energy 
Reorganization  Act  of  1974:  and, 
Section  301  of  the  DOE  Organization 
Act  authorize  DOE  to  provide  for  the 
safe  storage,  processing,  transportation 
and  disposal  of  hazardous  waste, 
including  radioactive  waste,  resulting 
ftt)m  nuclear  materials  production  and 
weapons  production.  In  addition,  with 
regard  to  activities  under  DOE's 
jurisdiction.  Section  161. i. (3)  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
permits  DOE  to  prescribe  such 
regulations  or  orders  as  it  may  deem 
necessary  to  govern  DOE  activities 
authorized  by  the  Atomic  Energy  Act  of 
1954,  as  amended,  including  standards 
and  restrictions  governing  the  design, 
location,  and  opieration  of  facilities  used 
in  the  conduct  of  such  activity,  in  order 
to  protect  health  and  to  minimize 
danger  to  life  or  property. 

B.  Nuclear  Regulatory  Commission 

Sections  53.  57,  62,  63,  81. 103,  104, 
and  161b,  of  the  Atomic  Energy  Act  of 
1954.  as  amended,  and  Section  201(f)  of 
the  Energy  Reorganization  Act  of  1974 
authorize  NRC  to  license  and  establish 


by  rule,  regulation,  or  order,  standards 
and  instructions  to  govern  the 
possession  and  use  of  special  nuclear 
material,  source  material,  or  byproduct 
material  to  protect  health  or  to  minimize 
danger  to  life  or  property,  or  to  promote 
the  common  defense  and  security.  This 
agreement  is  entered  into  pursuant  to 
these  and  other  applicable  authorities, 
including  the  Economy  Act  of  1932,  as 
amended. 

rV.  Foundation  Understandings 

1.  This  MOU  applies  to  Phase  I  only. 

2.  DOE  will  regulate  the  DOE  TWRS 
Privatization  Contractors  during  Phase  I 
under  the  terms  and  conditions  agreed 
upon  by  DOE  and  the  DOE  TWRS 
Privatization  Contractors,  and  will  be 
responsible  for  the  regulatory  oversight 
of  all  design,  construction,  operational, 
and  event-response  activities.  NRC  will 
have  no  regulatory  authority  over  the 
DOE  TWRS  Privatization  Contractors 
during  Phase  I. 

3.  No  regulatory  action,  process,  or 
practice  established  by  DOE  during 
Phase  I  will  be  binding  on  NRC  during 
any  possible  NRC  regulatory  oversight 
of  DOE  TWRS  Privatization  Contractors 
during  Phase  U. 

4.  NRC's  regulatory  approach  is  based 
(a)  on  reviewing  the  applicant's 
systematic  and  integrated  identification 
of  potential  accidents  and  interactions 


resulting  from  radiological  and  related 
process  chemical  and  fire  hazards,  and 
(b)  on  ensuring  adequate  protection 
against  those  hazards  which  could 
impact  on  the  safety  of  the  worker,  the 
general  public  and  the  protection  of  the 
environment. 

V.  Agreements  Between  Parties 


A.  Responsibilities 
Department  of  Energy 

The  Manager.  Richland  Operations 
Office,  will  be  responsible  for 
implementing  the  terms  of  this 
agreement.  The  TWRS  Regulatory 
Official,  who  reports  to  the  Manager. 
Richland  Operations  Office,  will  be  the 
DOE  point  of  contact  for  all 
communications  relating  to  carrying  out 
the  provisions  of  this  agreement. 

Nuclear  Regulatory  Commission 

The  Director  of  Nuclear  Materials 
Safety  and  Safeguards  (NMSS)  will  be 
responsible  for  implementing  the  terms 
of  this  agreement.  The  Chief  of  the 
responsible  Branch  within  NMSS  will 
be  the  NRC  point  of  contact  for  all 
communications  related  to  carrying  out 
the  provisions  of  this  agreement. 

B.  General  Provisions 

1.  At  the  foundation  of  the  DOE 
privatization  approach  is  a 
predictability  and  reliability  feature 
embedded  in  DOE's  contracts  with  the 
TWRS  Privatization  Contractors  " 
namely  contractual  commitments  for 
DOE  regulatory  actions  within  specific 
time  periods.  Essential  to  timely  and 
orderly  DOE  regulatory  actions  is  the 
awareness  by  NRC  of  these  contractual 
commitments  and  the  need  for  timely 
interaction  between  IXDE  and  NRC  at  all 
levels. 

2.  If  an  issue  arises  in  the 
implementation  of  this  MOU  which 
cannot  be  resolved  at  the  agency  point- 
of-contact  level,  the  NRC  and  DOE  agree 
to  refer  the  matter  within  30  days  to  the 
Director,  NMSS.  and  the  Manager. 
Richland  Operations  Office,  for 
appropriate  action. 

3.  It  is  the  intent  of  both  parties  to 
conduct  the  TWRS  Regulatory  Program 
in  an  open,  public,  and  professional 
manner.  NRC  and  DOE  recognize  the 
importance  of  providing  timely  and 
accurate  information  to  the  public 
regarding  regulatory  matters  that  may 
affect  the  protection  of  workers,  the 
general  public,  and  the  environment. 
Meetings  between  NRC  and  DOE  staff  in 
connection  with  this  MOU  will  be 
governed  by  NRC  policy  on  open 
meetings  (59  FR48340:  September  20, 
1994).  NRC  will  participate  with  DOE  in 
public  meetings  and  other  public 


interactions,  as  appropriate.  All 
transmittals  between  DOE  and  NRC 
regarding  TWRS  Privatization  activities 
will  be  made  publicly  available, 
consistent  with  NRC  and  DOE  policies 
and  requirements,  at  an  established 
local  public  docimient  room. 

4.  Each  agency  recognizes  that  it  is 
responsible  for  the  protection,  control, 
and  accounting  of  classified, 
proprietary,  and  procurement-sensitive 
information;  Safeguards  Information 
(SGI):  and  Unclassified  Controlled 
Nuclear  Information  (UCNI). 

5.  Each  agency  will  be  responsible  for 
processing,  under  its  established 
program(s),  allegations — declarations  or 
statements  or  assertions  of  impropriety 
or  inadequacy  whose  validity  has  not 
been  established —  associated  with  the 
regulated  TWRS  Privatization  activities 
covered  by  this  Memorandum  of 
Understanding.  Each  agency  will  keep 
the  other  agency  informed,  as 
appropriate,  of  such  allegations,  the 
allegations"  status,  and  the  allegations" 
resolution.  Each  agency  will  assure  that 
allegations  are  promptly  referred  to  the 
agency  or  entity  that  has  jurisdiction 
over  the  allegation. 

6.  In  support  of  the  DOE  TWRS 
Privatization  activities,  DOE  will 
provide  private  office  space  and 
equipment,  if  needed,  for  NRC  in  the 
vicinity  of  the  TWRS  Regulatory  Unit  in 
the  Richland,  Washington  area.  DOE 
will  provide  the  NRC  with  ready  access 
to  current  TWRS  regulatory  information; 
access  to  key  individuals  in  the 
Regulatory  Unit  for  consistency 
discussions;  access  to  TWRS  general 
information,  tank  farm  status  and 
operational  issues,  and  safety 
perspectives;  and  access  to  Hanford  Site 
safety  perspectives. 

C.  Regulatory  Interaction  Activities 

1.  Site  Familiarization 

NRC  will  need  to  acquire  knowledge 
of  the  physical  and  operational  situation 
for  the  Hanford  waste  tanks  and  of  the 
processes,  technologies,  and  hazards 
involved  in  processing  the  tank  wastes. 
The  following  activities  will  be 
performed  to  provide  this 
familiarization:  a.  NRC  will  visit  the 
Hanford  Site,  as  necessary,  to  examine 
the  conditions  of  the  tank  farms  as  they 
may  relate  to  TWRS  Privatization.  As 
part  of  NRC's  orientation,  DOE  will 
provide  NRC  information  on: 

•  The  physical  conditions  and 
operational  requirements  necessary  for 
safe  storage,  retrieval,  transfer,  and 
processing  of  the  tank  waste. 

Evaluations  of  the  criticality  potential 
for  TWRS  Privatization  activities, 


•  Radiation  levels  of  the  waste  and 
chemical  forms  of  the  waste, 

•  Contamination  levels  in  the  areas  of 
the  plaimed  TWRS  Privatization 
facilities  and  tanks, 

•  Hydrogen  generation/flammable  gas 
situation  of  tanks, 

•  Organic  complexant/nitrate 
oxidizer  situation  of  tanks, 

•  Other  possible  hazards  associated 
with  the  waste, 

•  Available  or  planned  waste 
movement  systems,  and 

•  The  Resource  Conservation  and 
Recovery  Act  (RCRA),  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  and  Atomic  Energy  Act  of 
1954  for  the  TWRS. 

b.  DOE  will  provide  NRC  access  to  the 
tank  farms,  tank  farm  records  and 
documentation,  and  other  information 
concerning  operational  conditions  and 
events  that  NRC  may  desire  in  order  to 
understand  the  TWRS  Privatization 
project  and  associated  hazards, 
processes,  and  conditions. 

c.  Upon  request  by  NRC,  DOE  will 
brief  or  hold  discussions  with  NRC  on 
issues  related  to  the  TWRS  Privatization 
effort.  The  locations,  timing,  and 
content  of  these  meetings  will  be  agreed 
upon  by  the  points  of  contact  for  each 
agency. 

d.  NRC  may  occasionally  conduct 
reviews  and  special  audits  or 
inspections  at  DOE's  request  to  provide 
objective  perspective  on  selected 
regulatory  issues. 

2.  Regulatory  Familiarization 

To  assist  the  DOE  in  establishing  the 
capability  to  regulate  consistent  with 
NRC  concepts  and  principles,  the  NRC 
will  provide  detailed  briefings,  guidance 
documents,  and  support  in  developing 
important  administrative  and  technical 
program  elements  of  a  regulatory 
program.  NRC  will  provide  DOE  access 
to  regulatory  training  provided  by  NRC 
to  its  staff  on  a  s|>ace  available  basis 
and,  with  specific  agreement,  will 
provide  DOE  opportunity  to  observe 
NRC's  regulatory  activities. 

3.  Development  of  DOE  TWRS 
Regulatory  Program 

DOE  guidance  specific  to  the 
regulation  of  DOE  TWRS  Privatization 
Contractors  will  be  prepared  and  issued 
by  IXDE.  The  guidance  is  for  use  by  the 
DOE's  TWRS  Regulatory  Unit  in  its 
execution  of  the  regulatory  reviews  and 
resulting  regulatory  actions  and  is 
provided  as  information  to  the  DOE 
TWRS  Privatization  Contractors  for  their 
preparation  of  regulatory  submittals. 
The  guidance  will  cover  those 
submittals  required  of  the  Contractors 


by  DOE  such  as  the  Quality  Assurance 
(QA)  program,  essential  set  of  safety 
standards  and  requirements  (including 
the  site-specific  design  basis),  integrated 
safety  management  plan,  safety 
assessment,  construction  authorization 
request,  operating  authorization  request, 
operational  reports  and  assessments, 
and  deactivation  authorization.  DOE 
will  be  responsible  for  issuing  this 
guidance  in  its  final  form. 

The  following  activities  will  be 
performed  by  NRC  and  DOE  to  develop 
the  guidance: 

a.  NRC  will  provide  DOE  with 
established  and  evolving  NRC  guidance 
and  position  documents  as  input  for 
DOE  to  consider  in  the  development 
and  updating  of  its  guidance  for  the 
DOE  regulatory  review.  NRC  will  assist 
EXDE  in  developing  a  DOE  inspection 
program  that  will  be  applied  during 
design,  fabrication,  construction  (e.g. 
acceptable  codes  and  standards  for 
concrete,  electrical,  welding,  etc.), 
installation,  and  qualification  testing. 

b.  DOE  will  develop  guidance  for  the 
review  of  Contractor  submittals  and 
DOE  reviews  of  TWRS  Privatization 
activities.  NRC  will  review  and  provide 
a  basis  for  its  comments  on  DOE's  draft 
guidance  to  identify  areas  that  may  not 
be  consistent  with  NRC's  regulatory 
approach. 

c.  NRC  will  participate,  as 
appropriate,  with  DOE  in  the  joint 
development  of  guidance,  based  on 
industry  standards,  e.g.,  ANS/ANSI,  for 
issuance  by  DOE  as  guidance  for  the 
DOE  TWRS  PrivaUzation  Program. 

4.  Regulatory  Program  Implementation 

Specific  DOE  regulatory  activities  are 
planned:  these  include  design  basis 
review,  QA  program  evaluation, 
standards  approval,  initial  safety 
evaluation,  construction  authorization 
and  inspection,  operating  authorization 
oversight,  and  deactivation 
authorization.  These  actions  will  begin 
in  FY  1997  and  continue  throughout 
Phase  I.  The  following  activities  will  be 
performed  by  DOE  and  NRC  in 
fulfillment  of  their  respective 
responsibilities  under  this  MOU: 

a.  DOE  will  be  responsible  for  safety 
(e.g.  design  basis)  and  safeguards 
reviews  and  determining  acceptability 
of  DOE  TWRS  Privatization  Contractors' 
submittals  against  the  DOE  TWRS 
guidance.  DOE  will  have  final  decision 
authority  for  regulatory  implementation 
during  Phase  I  and  for  all  interactions 
with  the  DOE  TWRS  Privatization 
Contractors. 

b.  NRC  will  review  and  provide  a 
basis  for  its  comments  on  EXDE  TWRS 
Privatization  Contractors'  submittals  to 
identify  any  areas  that  are  not  consistent 
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with  NRC's  regulatory  approach.  These 
submittals  will  include  all  documents 
which  address  the  technical  and  quality 
basis  for  the  TWRS  facilities  and  which 
could  affect  nuclear  and  process  safety 
and  safeguards  in  design,  construction 
and  operation. 

NRC  will  assist  DOE  in  evaluating 
submittals  and  in  verifying  effective 
implementation  of: 

•  Design — design  basis,  design 
verification,  level  of  design  detail  and 
documentation,  design  speciHcations, 
calculations  and  drawings,  and 
procurement  specifications, 

•  Quality  assurance — for  design, 
procurement,  construction,  pre- 
operational testing  and  operation, 

•  Operator  training  and  qualification, 

•  Human  factors, 

•  Emergency  response. 

VI.  Other  Provisions 

1.  Nothing  in  this  MOU  will  limit  the 
authority  of  either  agency  to 
independently  exercise  its  authority 
with  regard  to  matters  that  are  the 
subject  of  this  MOU. 

2.  Nothing  in  this  MOU  will  be 
deemed  to  estabUsh  any  right  nor 
provide  a  basis  for  any  action,  either 
legal  or  equitable,  by  any  person  or  class 
of  persons  challenging  a  government 
action  or  a  failure  to  act. 

3.  This  MOU  will  be  effective  upon 
signature  and  upon  satisfaction  of 
conditions  in  Section  VI. 4  and  will 
remain  in  effect  until  the  end  of  Phase 
I.  This  agreement  may  also  be 
terminated  by  mutual  agreement  or  by 
written  notice  of  either  party  submitted 
six  months  in  advance  of  termination. 
Amendments  or  modiHcations  to  this 
agreement  may  be  made  upon  written 
agreement  of  the  parties. 

4.  This  MOU  will  become  effective, 
and  remain  in  effect  during  such  time 
periods  when  Congress  authorizes,  and 
provides  appropriate  funding  (or  when 
there  is  another  acceptable  form  of 
reimbursement)  for  NRC*s  participation 
in  this. project. 

5.  Activities  within  the  scope  of  this 
MOU  and  within  the  scope  of 
appropriated  resources  are  mutually 
agreed  to  be  without  reimbursement  of 
cost  for  either  organization.  Special 


activities  such  as  described  in  Sections 
V.C.I. d  and  V.C.2  may  be  negotiated  for 
cost  reimbursement  as  needed. 
John  Wagoner,  Manager,  Richland 

Operations  Office,  Department  of 

Energy 
Carl  Paperiello,  Director,  Office  of 

Nuclear  Materials  Safety  and 

Safeguards,  U.S.  Nuclear  Regulatory 

Commission 

This  Memorandum  of  Understanding 
was  signed  by  the  Manager  of  the 
Department  of  Energy's  Richland 
Operations  Office  on  January  15, 1997 
and  the  Director  of  the  Office  of  Nuclear 
Materials  Safety  and  Safeguards,  U.  S. 
Nuclear  Rgulatory  Commission  on 
January  29,  1997. 

Dated  at  Rockvile.  Maryland,  this  7th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
Robert  C.  Pierson, 

Chief.  Special  Projects  Branch,  Division  of 
Fuel  Cycle  Safety  and  Safeguards.  NMSS. 
IFR  Doc.  97-«759  Filed  3-17-97;  8:45  am) 
BILLMO  CODE  7S«M>1-f> 


OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

March  1. 1997. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
L.  93-344).  Section  1014(e)  requires  a 
monthly  report  listing  all  budget 
authority  for  the  current  fiscal  year  for 
which,  as  of  the  first  day  of  the  month, 
a  special  message  had  been  transmitted 
to  Congress. 

This  report  gives  the  statxis,  as  of 
March  1, 1997,  of  nine  rescission 
proposals  and  seven  deferrals  contained 
in  two  special  messages  for  FY  1997. 
These  messages  were  transmitted  to 
Congress  on  December  4, 1996,  and  on 
February  10,  1997. 

^Rescissions  (Attachments  A  and  C) 

As  of  March  1, 1997.  nine  rescission 
proposals  totaling  $397  million  had 


been  transmitted  to  the  Congress. 
Attachment  C  shows  the  status  of  the  FY 
1997  rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  March  1, 1997,  $3,420  million 
in  budget  authority  was  being  deferred 
from  obligation.  Attachment  D  shows 
the  status  of  each  deferral  reported 
during  FY  1997. 

Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  is  printed  in  the 
editions  of  the  Federal  Register  cited 
below: 

61  FR  66172,  Monday,  December  16. 
1996 

62  FR  8045,  Friday,  February  21,  1997 
Franklin  D.  Raines, 

Director. 

Attachment  A.— Status  of  FY  1997 
Rescissions 

(In  milltons  of  doilars] 


Budgetary 
resources 

Rescissions  proposed  by  the 

President  

Rejected  by  ttie  Congress 

Amounts  rescirxJed 

$397.1 

Currentty  before  the  Con- 
gress   

397.1 

Attachment  B.— Status  of  FY  1997 
Deferrals 

[In  millions  of  doUars] 


Budgetary 
resources 

Deferrals  proposed  by  the 
President  

Routine  Executive  releases 
through  March  1,  1997 
(OMB/Agency  releases  of 
$124.3  million.) 

$3,544.3 
-124  3 

Overturned  by  ttie  Congress  .... 

Currentty  before  the  Con- 
gress   

3.420.0 

Attachment  C— Status  of  FY  1997  Rescission  Proposals— As  of  March  1.  1997 

[Amounts  in  thousands  of  doUars] 




Re- 
scis- 
sion 
num- 
ber 

Amounts  pending  before 
Congress 

Date  of 
message 

Pre- 
viously 
withheld 
and 
made 
available 

Date 

made 

available 

Amount 
rescinded 

Congres- 
sional 
action 

Agency/Bureau/Accourt 

Less  ttian 
45  days 

More  than 
45  days 

department  of  agriculture 

Foreign  Agncultura)  Service: 

Attachment  C— Status  of  FY  1997  Rescission  Proposals— As  of  March  1. 1997— Continued 

[Arrxxjnts  in  thousands  of  dollars] 


Re- 
scis- 
sion 
rum- 
bet 

AiTKHjnts  pending  before 
Congress 

Date  of 
message 

Pre- 
viously 
withheld 
and 
made 
available 

Date 

made 

available 

Amount 
rescinded 

Congres- 

Agency/Bureau/Account 

Less  ttian 
45  days 

More  than 
45  days 

sional 
action 

P.L.  480  grants— Title  1  (OFD).  II.  and  III 

R97-1 
R97-2 

R97-4 
R97-5 

R97-6 
R97-7 

R97-8 

R97-9 

R97- 
10 

3,500 
46.500 

10.000 
62.000 

11.000 
2.111 

'250.000 
6.400 
5.600 

• 

2-10-97 
2-10-97 

2-10-97 
2-10-97 

2-10-97 
2-10-97 

2-10-97 
2-10-97 
2-10-97 

- 

P.L  480  program  account 

DEPARTMENT  OF  DEFENSE— MILITARY 

Operation  and  Maintenance: 

Operation   and   maintenance.   Defense- 

wide. 
Procurement: 

National  Guard  and  Reserve  equipment 

DEPARTMENT  OF  ENERGY 

Energy  Programs: 

Strategic  petroleum  reserve  

Power  Marketing  Administrations: 

Construction,     retuibilitation,     operation 

and     maintenance.     Western     Area 
Power  Administration. 

DEPARTMENT  OF  HOUSING  AND  URBAN 
DEVELOPMENT 

Public  and  Indian  Housing  Programs: 

Annual  contntxitions  for  assisted  housing 

DEPARTMENT  OF  JUSTICE 

General  Administration: 

Working  capital  fund 

GENERAL  SERVICES  ADMINISTRATION 

General  Activities: 

Expenses,  Presidential  transition  

Total  Rescissions 

397.111 

0 

0 

0 

'  Furxls  never  withheld  from  obligation. 


Attachment  D.— Status  of  FY  1997  Deferrals— As  of  March  1,  1997 

[Amounts  in  ttx>usands  of  dollars] 


Deferral 
No. 

Amounts  transmitted 

Date  of 
message 

Releases  (-) 

Cofv 
gres- 
sional 
action 

Cumu- 
lative 
adjust- 
ments 
(*) 

Agency/Bureau/Account 

Original  re- 
quest 

Subse- 
quent 
change 
(+) 

Cumu- 
lative 
OMB 

agency 

Con- 

gres- 

sionally 

re- 
quired 

Amount  de- 
ferred as  of 
3-1-97 

FUNDS  APPROPRIATED  TO  THE 
PRESIDENT 

International  Security  Assistance: 

Economic  support  fund  and  Inter- 

D97-1 

D97-2 
T)97-3 

097-^ 
D97-5 

D97-6 

1.258.292 

1,412.375 
60,000 

540.000 
147.800 

118.486 

12-4-96 

12-4-96 
12^1-96 

12-4-96 
12-4-96 

12-4-96 

200 



1,258  092 

national  Fund  for  Ireland. 
Foreign  military  financing  program  .. 

1,412  375 

Foreign  military  financing  loan  pro- 

60 000 

gram. 
Foreign  military  financing  direct  loan 

71.090 
53.000 

540  000 

financing  accourrt. 
Agency  for  International  Development: 
International     disaster    assistance. 

76  710 

Executive. 

DEPARTMENT  OF  STATE 
Other 

United   States   emergency   refugee 

65  486 

and  migration  assistance  fund. 
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Attachment  D.— Status  of  FY  1997  Deferrals— As  of  March  1,  1997— Continued 

[Amounts  in  thousands  of  dollars] 


Defenal 
No. 

Amounts  transmitted 

Date  of 
message 

Releases  { - ) 

Con- 
gres- 
sional 
action 

Cumu- 
lative 
adjust- 
ments 
(+) 

Agency/Bureau/Account 

Original  re- 
quest 

Subse- 
quent 
change 
(+) 

Cumu- 
lative 
OMB 

agency 

Corv 

gres- 

sionally 

re- 
quired 

Amount  de- 
ferred as  of 
3-1-97 

SOaAL  SECURITY  ADMINISTRATION 

Limrtation    on    administrative    ex- 

D97-7 
D97-7A 

7,365 

12-4-96 
2-10-97 

penses. 

4 

7,369 

Total,  deferrals 

3,544,318 

4 

124,290 

0 

3,420.032 

(FR  Doc.  97-6704  Filed  3-17-97;  8:45  am) 

BHJJNQ  COOe  3110-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Wittidraw  From  Listing  and 
Registration;  (Medeva  PLC,  American 
Depositary  Shares,  Each  One 
Representing  Four  Ordinary  Shares, 
Par  Value  10  Pence  Steriing  Per  Share) 
File  No.  1-10817 

March  12.  1997. 

Medeva  PLC  ("Company")  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  ("Security")  from 
Usting  and  registration  on  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
Usting  and  registration  include  the 
following: 

According  to  the  Company,  it  has 
complied  with  Rule  18  of  the  Amex  by 
filing  with  such  Exchange  a  certified 
copy  of  preambles  and  resolutions 
adopted  by  the  Company's  Board  of 
Directors  authorizing  the  withdrawal  of 
its  Security  from  listing  on  the  Amex 
and  by  setting  fourth  in  detail  to  such 
Exchange  the  reasons  for  such  proposed 
withdrawal,  and  the  facts  in  support 
thereof.  The  Company  has  listed  for 
trading  the  Security  on  the  New  York 
Stock  Exchange.  Inc.  ("NYSE")  effective 
March  4. 1997.  Trading  in  the  Security 
on  the  NYSE  commenced  at  the  opening 
of  business  on  March  5,  1997.  In  making 
the  decision  to  withdraw  the  Security 
from  Usting  on  the  Amex.  the  Company 
considered  that  the  direct  and  indirect 
costs  and  expenses  and  the  division  of 


the  market  do  not  justify  maintaining 
the  dual  listing  of  the  Security  on  the 
Amex  and  the  NYSE.  The  Amex  has 
informed  the  Company  that  it  has  no 
objection  to  the  withdrawal  of  the 
Security  from  listing  on  the  Exchange. 

Any  interested  person  may,  on  or 
before  April  2.  1997,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington.  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretory. 

IFR  Doc.  97-6713  Filed  3-17-97;  8:45  am) 

HLUNQ  COOE  8010-01-M 


[Release  No.  34-38380;  File  No.  SR-NASD- 
97-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Release  of  Disciplinary 
Information 

March  10.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  February  11, 1997. 
the  NASD  Regulation.  Inc.  ("NASD 
Regulation")  filed  with  the  Seauities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  and  on  March  10, 1997, 


proposed  Amendment  No.  1.  The 
proposed  rule  change  and  Amendment 
No.  1  are  described  in  Items  I,  II.  and  HI 
below,  which  Items  have  been  prepared 
by  NASD  Regulation.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  the  Interpretation  on  the  Release 
of  Disciplinary  Information  in  IM-8310- 
2  of  the  Rules  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association").  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  text  is  in  italics;  deleted 
text  is  in  brackets. 

IM-8310-2    Release  of  Disciplinary 
Information  * 

(a)  The  Association  shall,  in  response 
to  a  written  inquiry,  electronic  inquiry, 
or  telephonic  inquiry  via  a  toll-free 
telephone  listing,  release  certain 
information  |asl  contained  in  its  files 
regarding  the  employment  and 
disciplinary  history  of  members  and 
their  associated  persons,  including 
information  regarding  past  and  present 
employment  history  with  Association 
members;  all  final  disciplinary  actions 
taken  by  federal,  [or]  state,  or  foreign 
secxuities  agencies  or  self-regulatory 
organizations  that  relate  to  securities  or 
commodities  transactions;  all  pending 
disciplinary  actions  that  have  been 
taken  by  federal  or  state  securities 
agencies  or  self-regulatory  organizations 
that  relate  to  securities  and  commodities 
transactions  and  are  required  to  be 


<  The  underlined  language  in  paragraph  (a)  treats 
as  if  adopted  the  language  changes  already 
proposed  in  file  SR-NASD-96-38.  File  SR-NASD- 
96-38  has  been  published  for  comment  in 
Securities  Exchange  Act  Release  No.  37994 
(November  27. 1996).  61  FR  64549  (December  5, 
1996). 


reported  on  Form  BD  or  U-^nd  all 
foreign  government  or  self-regulatory 
organization  disciplinary  actions  that 
(are)  relate  to  seciuities  or  commodities 
[related]  transactions  and  are  required 
to  be  reported  on  Form  BD  or  U-4  and 
all  criminal  indictments,  informations 
or  convictions  that  are  required  to  be 
reported  on  Form  BD  or  Form  U-4.  The 
Association  will  also  release 
information  required  to  be  reported  on 
Form  BD  or  Form  U— 4  concerning  civil 
judgments  and  arbitration  decisions  in 
securities  and  commodities  disputes 
involving  pubUc  customers,  pending 
and  settled  customer  complaints, 
arbitrations  and  civil  litigation,  current 
investigations  involving  criminal  or 
regulatory  matters,  terminations  of 
employment  after  allegations  involving 
violations  of  investment  related  statutes 
or  rules,  theft  or  wrongful  taking  of 
property,  bankruptcies  less  than  ten  (10) 
years  old,  outstanding  judgments  or 
liens,  any  bonding  company  denial,  pay 
out  or  revocation,  and  any  suspension 
or  revocation  to  act  as  an  attorney, 
accountant  or  federal  contractor. 

(b)  The  Association  shall,  in  response 
to  a  request,  release  to  the  requesting 
party  a  copy  of  any  identified 
disciplinary  complaint  or  discipUnary 
decision  issued  by  the  Association  or 
any  subsidiary  or  Committee  thereof; 
provided,  however,  that  each  copy  of: 

(1)  a  disciplinary  complaint  shaU  be 
accompanied  by  [a]  the  following 
statement  (that):  "The  issuance  of  a     ■ 
disciplinary  complaint  represents  the 
initiation  of  a  formal  proceeding  by  the 
Association  in  which  findings  as  to  the 
allegations  in  the  complaint  have  not 
been  made  and  does  not  represent  a 
decision  as  to  any  of  the  allegations 
contained  in  the  complaint.  Because 
this  complaint  is  unadjudicated,  you 
may  wish  to  contact  the  respondent 
before  drawing  any  conclusions 
regarding  the  allegations  in  the 
complaint." 

(2)  a  disciplinary  decision  that  is 
released  prior  to  the  expiration  of  the 
time  period  provided  under  the  [Code  of 
Procedure)  Rule  9000  Series  for  appeal 
or  call  for  review  within  the  Association 
or  while  such  an  appeal  or  call  for 
review  is  pending,  shall  be 
accompanied  by  a  statement  that  the 
findings  and  sanctions  imposed  in  the 
decision  may  be  increased,  decreased, 
modified,  or  reversed  by  the 
Association; 

(3)  a  final  decision  of  the  Association 
that  is  released  prior  to  the  time  period 
provided  under  the  (Securities 
Exchange]  Act  [of  1934]  for  appeal  to 
the  Commission  or  while  such  an 
appeal  is  pending,  shall  be  accompanied 
by  a  statement  that  the  findings  and 


sanctions  of  the  Association  are  subject 
to  review  and  modification  by  the 
Commission;  and 

(4)  a  final  decision  of  the  Association 
that  is  released  after  the  decision  is 
appealed  to  the  Commission  shall  be 
accompanied  by  a  statement  as  to 
whether  the  effectiveness  of  the 
sanctions  has  been  stayed  pending  the 
outcome  of  proceedings  before  the 
Commission. 

(c)  (1)  The  Association  shall  release  to 
the  public  information  with  respect  to 
any  disciplinary  complaint  initiated  by 
the  Department  of  Enforcement  of 
NASD  Regulation.  Inc.,  the  NASD 
Regulation,  Inc.  Board  of  Directors,  or 
the  NASD  Board  of  Governors 
containing  an  allegation  of  a  violation 
of  a  desiffiated  statute,  rule  or 
regulation  of  the  Commission,  NASD,  or 
Municipal  Securities  Rulemaking  Board, 
as  determined  by 'the  NASD  Regulation, 
Inc.  Board  of  Directors  (a  "Designated 
Rule");  and  may  also  release  such 
information  with  respect  to  any 
disciplinary  complaint  or  group  of 
disciplinary  complaints  that  involve  a 
significant  policy  or  enforcement 
determination  where  the  release  of 
information  is  deemed  by  the  President 
of  NASD  Regulation,  Inc.  to  be  in  the 
public  interest. 

(2)  Information  released  to  the  public 
pursuant  to  subparagraph  (c)(1)  shall  be 
accompanied  by  the  statement  required 
under  subparagraph  (b)(1). 

[{c)](d)  (1)  The  Association  shall 
(report  to  the  membership  and  to  the 
press  pursuant  to  the  procedures  and  at 
the  times  outlined  herein  any  order  of] 
release  to  the  public  information  with 
respect  to  any  disciplinary  decision 
issued  pursuant  to  the  Rule  9000  Series 
imposing  a  suspension,  cancellation  or 
expulsion  of  a  member:  or  suspension  or 
revocation  of  the  registration  of  a  person 
associated  with  a  member;  or 
suspension  or  barring  of  a  member  or 
person  associated  with  a  member  from 
association  with  all  members;  or 
imposition  of  monetary  sanctions  of 
$10,000  or  more  upon  a  member  or 
person  associated  with  a  member,  or 
containing  an  allegation  of  a  violation 
of  a  Designated  Rule:  and  may  also 
release  such  information  with  respect  to 
any  disciplinary  decision  or  group  of 
decisions  that  involve  a  significant 
policy  or  enforcement  determination 
where  the  release  of  information  is 
deemed  by  the  President  of  NASD 
Regulation,  Inc.  to  be  in  the  public 
interest.  The  [Board  of  Governors] 
National  Business  Conduct  Committee 
(NBCC)  may.  in  its  discretion,  determine 
to  waive  the  (notice  provisions  set  forth 
herein  as  to  an  order  of  imposition  of 
monetary  sanctions  of  $10,000  or  more 


upon  a  member  or  person  associated 
with  a  member,]  requirement  to  release 
information  with  respect  to  a 
disciplinary  decision  under  those 
extraordinary  circumstances  where 
[notice]  the  release  of  such  information 
would  violate  fundamental  notions  of 
fairness  or  work  an  injustice. 

(2)  Information  released  to  the  public 
pursuant  to  subparagraph  (d)(1)  shall  be 
accompanied  by  a  statement  to  the 
extent  required  for  that  type  of 
information  under  subparagraphs 
(b)(2H4). 

[(d))  (e)Ua  decision  [of  a  District 
Business  Conduct  Committee]  issued 
pursuant  to  the  Rule  9000  Series  other 
than  by  the  NBCC  is  not  appealed  to  or 
called  for  review  by  the  NBCC.  the 
[order  of  the  District  Business  Conduct 
Committee]  decision  shall  become 
effective  on  a  date  set  by  the  Association 
but  not  before  the  expiration  of  45  days 
after  the  date  of  decision.  [Notices  of 
decisions  imposing  monetary  sanctions 
of  $10,000  or  more  or  |>enalties  of 
expulsion,  revocation,  suspension  and/ 
or  the  barring  of  a  person  from  being 
associated  with  all  members  shall 
promptly  be  transmitted  to  the 
membership  and  to  the  press, 
concurrently;  provided,  however,  no 
such  notice  shall  be  sent  prior  to  the 
expiration  of  45  days  bom  the  date  of 
the  said  decision.] 

[(e)]  (f)  Notwithstanding  paragraph 
[(d)]  (e),  expulsions  and  bars  imposed 
pursuant  to  the  provisions  of  Rules  9217 
and  9226  shall  become  effective  upon 
approval  or  acceptance  by  the  (National 
Business  Conduct  Committee]  NBCC. 
and  [publicity]  information  regarding 
any  sanctions  imp>osed  pursuant  to 
those  Rules  may  be  (issued]  released  to 
the  public  pursuant  to  paragraph  (d) 
immediately  upon  such  approval  or 
acceptance. 

lW](g)  If  a  decision  [of  a  District 
Business  Conduct  Committee]  issued 
pursuant  to  the  Rule  9000  Series  is 
appealed  to  or  called  for  review  by  the 
NASD  Regulation,  Inc.  Board  of 
[Governors]  Directors  or  called  for 
review  by  the  NASD  Board  of  Governors, 
[the  order  of  the  District  Business 
Conduct  Committee  is]  the  decision 
shall  be  stayed  pending  a  final 
determination  and  decision  by  the 
Board  [and  notice  of  the  action  of  the 
District  Business  Conduct  Committee 
shall  not  be  sent  to  the  membership  or 
the  press  during  the  pendency  of 
proceedings  before  the  Board  of 
Governors). 

lis)](h)  If  a  final  decision  of  the 
Association  is  not  appealed  to  the 
Commission,  the  sanctions  specified  in 
the  decision  (other  than  bars  and 
expulsions)  shall  become  effective  on  a 
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date  established  by  the  Association  but 
not  before  the  expiration  of  30  days  after 
the  date  of  the  decision.  Bars  and 
expulsions,  however,  shall  become 
effective  upon  issuance  of  the  decision, 
unless  the  decision  specifles  otherwise. 
(Notices  of  decisions  imposing 
monetary  sanctions  of  $10,000  or  more 
or  penalties  of  expulsion,  revocation, 
suspension  and/or  the  barring  of  a 
person  &om  being  associated  with  all 
members  shall  promptly  be  transmitted 
to  the  membership  and  to  the  press 
concurrently;  provided,  however,  that 
any  notice  shall  be  sent  prior  to  the 
expiration  of  30  days  from  the  date  of 
a  decision  imposing  sanctions  other 
than  expulsion,  revocation,  and/or  the 
barring  of  a  person  from  being 
associated  with  all  members). 

I(h)]fj7  If  a  decision  of  the  [Board  of 
Governors]  Association  imposing 
monetary  sanctions  of  $10,000  or  more 
or  a  penalty  of  expulsion,  revocation, 
sus{>ension  and/or  barring  of  a  member 
from  being  associated  wil^  all  members 
is  appealed  to  the  Commission,  notice 
thereof  shall  be  given  to  the 
membership  and  to  the  press  as  soon  as 
possible  after  receipt  by  the  Association 
of  notice  from  the  Commission  of  such 
appeal  and  the  Association's  notice 
shall  state  whether  the  effectiveness  of 
the  Board's  decision  has  [or  has  not) 
been  stayed  pending  the  outcome  of 
proceedings  before  the  Commission. 

l{i)](j)  In  the  event  an  appeal  to  the 
courts  is  filed  &x)m  a  decision  by  the 
Commission  in  a  case  previously 
appealed  to  it  from  a  decision  of  the 
(Board  of  Governor)  Association, 
involving  the  imposition  of  monetary 
sanctions  of  $10,000  or  more  or  a 
penalty  of  expulsion,  revocation, 
suspension  and/or  barring  of  a  member 
from  being  associated  with  all  members, 
notice  thereof  shall  be  given  to  the 
membership  as  soon  as  possible  after 
receipt  by  the  Association  of  a  formal 
notice  of  appeal.  Such  notice  shall 
include  a  statement  (that)  whether  the 
order  of  the  Commission  has  [or  has  not] 
been  stayed. 

l{\]\(k)  Any  order  issued  by  the 
Commission  of  revocation  or  suspension 
of  a  member's  broker/dealer  registration 
with  the  Commission;  or  the  suspension 
or  expulsion  of  a  member  from  the 
Association:  or  the  suspension  or 
barring  of  a  member  or  person 
associated  with  a  member  from 
association  with  all  broker/dealers  or 
membership;  or  the  imposition  of 
monetary  sanctions  of  $10,000  or  more 
shall  be  (made  known  to  the 
membership  of  the  Association) 
released  to  the  public  through  a  notice 
containing  the  effective  date  thereof  sent 
as  soon  as  possible  after  receipt  by  the 


Association  of  the  order  of  the 
Commission. 

[{k))/^/j  Cancellation  of  membership  or 
registration  pursuant  to  the 
Association's  By-Laws,  Rules  and 
Interpretative  Material  shall  be  (sent  to 
the  membership  and.  when  appropriate, 
to  the  press)  released  to  the  public  as 
soon  after  the  effective  date  of  the 
cancellation  as  possible. 

l{l)](nri)  [Notices  to  the  membership 
and  r)  Releases  to  the  (press)  public 
referred  to  in  pamgraphs  (c)  and  (d) 
above  shall  identify  the  Rules  and  By- 
Laws  of  the  Association  or  the  SEC 
Rules  violated,  and  shall  describe  the 
conduct  constituting  such  violation. 
(Notices]  Releases  may  also  identify  the 
member  with  which  an  individual  was 
associated  at  the  time  the  violations 
occurred  if  such  identification  is 
determined  by  the  Association  to  be  in 
the  public  interest. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  conunents  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  NASD's  Public  Disclosure 
Program  ("Program")  currently  provides 
through  the  Central  Registration 
Depository  ("CRD")  a  synopsis  of  all 
{>ending  NASD  disciplinary  information 
regarding  members  and  associated 
persons,  including  information  on 
disciplinary  complaints  ^  when  they  are 
issued  by  the  Association  and 
disciplinary  decisions  when  they  are 
issued  by  any  Committee  or  Board  of  the 
Association.  Recently,  the  SEC 
approved  an  amendment  that  also 
requires  the  Association  to  provide 
copies  of  disciplinary  complaints  and 
decisions  upon  request.' 


'This  rule  filing  relates  to  "disciplinary 
complaints,"  and  does  not  address  "customer 
complaints." 

'  See.  Securities  Exchange  Act  Release  No.  37797 
(October  9.  1996);  61  FR  53984  (October  16.  1996). 


The  Intei^^tation  on  the  Release  of 
Disciplinary  Information 
("Interpretation"),  contained  in  IM- 
8310-2,*  currently  permits  the 
Association  to  issue  information 
regarding  certain  specified  significant 
disciplinary  decisions  when  they 
become  final.'  The  specified  decisions 
are  those  that  impose  sanctions  of  a 
suspension,  bar  or  fine  of  $10,000  or 
more. 

As  the  Program  has  expanded  to 
provide  through  CRD  a  synopsis  of  all 
pending  NASD  disciplinary  information 
regarding  members  and  associated 
persons,  including  information  on  the 
filing  of  disciplinary  complaints, 
concerns  have  arisen  that  there  is  a 
disparity  of  access  to  information.  Those 
individuals  that  are  not  famiUar  with 
the  Program  are  not  apprised  by  NASD 
publication  to  the  membership  and  the 
press  of  the  issuance  of  a  significant 
complaint  regarding  a  member  or 
associated  person  with  whom  the 
individual.,  does  business.  Moreover, 
although  individuals  that  are  aware  of 
the  Program  can  obtain  information  on 
any  NASD  disciplinary  decision  from 
CRD,  the  current  provisions  of  IM- 
8310-2  do  not  permit  the  Association  to 
be  proactive  in  providing  notification  to 
the  membership  and  the  press  of  non- 
final  disciplinary  decisions  and  does 
not  permit  the  Association  to  also 
publicize  other  (final  and  non-final) 
disciplinary  decisions  that  do  not  meet 
the  current  pubUcation  criteria  but 
nonetheless  involve  a  significant  policy 
or  enforcement  issue  that  should  be 
brought  to  the  attention  of  the  public. 

In  considering  this  issue,  NASD 
Regulation  beUeves  that  the  interests  of 
the  public  in  obtaining  improved  access 
to  information  concerning  significant 
discipUnary  matters  must  be  balanced 
against  the  legitimate  interests  of 
respondents  not  to  be  subject  to  unfair 
pubhcity  concerning  unadjudicated 
allegations  of  violations  (i.e., 
complaints)  and  non-final 
determinations  of  violations  (i.e.,  non- 
final  decisions).  The  proposed  rule 
change  seeks  to  balance  these  interests 
by  providing  for  pubUcity  at  the 
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'*The  Interpretation  was  previously  cited  as 
"Resolution  of  the  Board  of  Governors— Notice  to 
Membership  and  Press  of  Suspensioiu.  Expulsions. 
Revocations,  and  Monetary  Sanctions  and  Release 
of  Certain  Information  Regarding  Oiiciplinary 
History  of  Members  and  Their  Associated  Persons" 
and  appeared  after  paragraph  2301  of  the  NASD 
Manual,  following  Article  V.  Section  1  of  the  Rules 
of  Fair  Practice. 

*The  publication  of  information  is  normally  done 
through  a  monthly  press  release  containing 
information  about  significant  disciplinary  actions 
that  have  become  final  during  the  preceding  month. 
In  addition,  a  more  detailed  press  release  may  be 
issued  on  a  more  expedited  basis  about  a  case  of 
particular  importance. 


Association's  initiative  of  those 
disciplinary  matters  that  could  most 
significantly  affect  investor  interests  and 
by  enhancing  the  disclosure 
accompanying  the  release  of 
disciplinary  complaints.  NASD 
Regulation  is,  therefore,  proposing  to 
amend  IM-8310-2  to  authorize  the 
Association  to  release  information  on 
those  disciplinary  complaints  that:  (1) 
contain  an  allegation  of  violation  of 
significant  designated  SEC,  NASD,  or 
Municipal  Securities  Rulemaking  Board 
("MSRB") «  rules;  or  (2)  the  President  of 
NASD  Regulation  determines  should  be 
publicized  in  the  public  interest.  In 
addition,  the  Association  would  be 
authorized  to  release  information  on 


final  and  non-final  disciplinary  matters 
that:  (1)  meet  the  current  criteria  for 
significant  disciplinary  decisions;  (2) 
meet  the  specific  criteria  proposed  for 
disciplinary  complaints,  of^3)  the 
President  of  NASD  Regulation 
determines  should  be  publicized  in  the 
public  interest. 

Notice  of  Disciplinary  Complaints 

NASD  Regulation  is  proposing  to 
amend  IM-8310-2  to  authorize  the 
Association  to  release  information  on 
those  disciplinary  complaints  that 
present  the  most  significant  investor 
protection  issues,  i.e.,  violations  of  anti- 
fraud,  anti-manipulation,  and  sales 
practices  rules  that  impact  investors. 
New  paragraph  (c)  to  IM-8310-2  would 

List  of  Desksnated  Rules 


authorize  the  Association  to  release  to 
the  public  information  on  NASD- 
initiated  ^  disciplinary  complaints  that 
contain  an  allegation  of  a  violation  of  a 
specifically  identified  statute,  rule  or 
regulation  of  the  SEC,  NASD,  or  MSRB 
that  is  determined  by  the  NASD 
Regulation  Board  of  Directors  to  involve 
serious  misconduct  that  affects  investors. 
("Designated  Rules").  NASD  Regulation 
is  proposing  to  adopt  a  list  of 
Designated  Rules  that  includes  only 
those  SEC,  NASD,  and  MSRB  rules  that 
prohibit  significant  fraudulent  activity 
or  egregious  conduct.  Following  is  the 
list  of  Designated  Rules  that  relate  to 
complaints  as  to  which  information 
would  be  automatically  released: 


Sec  Rules 


Rule  10b-5  

Rules  15g-1  to  1Sg-9 


Section  17(a) 


Employment  of  Manipulative  and  (Deceptive  (Devices. 

Sales  Practice  Requirements  for  Certain  Low-Priced  Securities  (Penny 

Stock  Rules). 
Fraudulent  Interstate  Transactions. 


NASD  Rules 

Rule  No. 

Title 

2110 

2120 „ ; „ „.. 

2310  

2330 _. .._ 

2440  . 

3310  : 

3330  „ „ 

Standards  of  Commercial  Honor  and  Principles  of  Trade.  (Only  tf  the 
complaint  alleges  unauthorized  trading,  churmng,  conversion,  mate- 
rial misrepresentations  or  onussioos  to  a  customer,  front-running, 
tradmg  ahead  of  researcti  reports,  excessive  mari<-ups). 

Use  of  Manipulative,  Deceptive,  or  Other  Fraudulent  Devices. 

Recommendations  to  Customers  (Surtat3*ty). 

Customers'  Securities  or  Funds. 

Fair  Prices  and  Commissions. 

Publication  of  Transactions  and  Quotations. 

Payment  Designed  to  lnfluerx»  Market  Prices.  Other  than  Paid  Adver- 
tising. 

MSRB  Rules 

Rule 

Title 

RuleG-19 „ _ _ >. 

Suitability  of  Recommendations  and  Transactions. 
Prices  and  Corrvmssions  (Mari<-ups). 

Political  Contntxjtions  and  Prohibitions  on  Municipal  Securities  Busi- 
ness. 

RuleG-30 _ „ „ 

Rules  G-37  (b)  &  (c)  „ 

This  list  of  Designated  Rules  would  be 
included  in  the  Notice  to  Members 
announcing  SEC  approval  of  this 
proposed  rule  change.  In  the  future,  any 
changes  to  the  list  will  be  published  by 
the  Association  in  a  Notice  to  Members, 
after  approval  by  the  Board. 

For  the  same  reasons  that  support  the 
release  of  information  concerning 
complaints,  NASD  Regulation  also 
believes  that  the  Association  should 
have  authority  to  release  information  on 


disciplinary  complaints  that  contain 
allegations  of  violations  of  other  rules 
and  regulations  not  included  on  the  list 
of  Designated  Rules  but  that  nonetheless 
involved  serious  misconduct  that  could 
affect  investors.  It  is.  therefore,  also 
proposed  that  new  subparagraph  (c)(1) 
to  IM-8310-2  include  a  provision  that 
wonld  grant  authority  to  the  President 
of  NASD  Regulation  to  issue 
information  on  "any  complaint  or  group 
of  complaints"  that  involve  a  significant 


policy  or  enforcement  determination 
where  the  release  of  the  information  is 
deemed  to  be  in  the  public  interest. 

In  order  to  ensure  that  appropriate 
disclosures  accompany  information  on 
any  disciplinary  complaint.  NASD 
Regulation  is  also  proposing  to  require 
in  new  subparagraph  (c)(2)  of  the 
Interpretation  that  any  disciplinary 
complaint  be  accompanied  by 
disclosure  regarding  the  status  of  the 
complaint  Subparagraph  (b)(1)  of  the 


*  NASD  Regulation  maintains  the  authority  and 
responsibility  to  enforce  compliance  with  MSRB 
rules  with  respect  to  member  firms. 


'  With  respect  to  the  methodology  for  the  release 
of  information  on  complaints  and  decisions,  it  is 
anticipated  that  information  will  be  released 
through  an  omnitnis  press  release  (that  is 


subsequently  included  in  an  NASD  Notice  to 
Members),  a  press  release  on  an  individual  matter, 
or  through  the  NASD  Regulation  WebSite. 
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Interpretation  currently  requires 
disclosure  that  "the  issuance  of  a 
discipUnary  complaint  represents  the 
initiation  of  a  formal  proceeding  by  the 
Association  in  which  findings  as  to  the 
allegations  in  the  complaint  have  not 
been  made  and  does  not  represent  a 
decision  as  to  any  of  the  allegations 
contained  in  the  complaint."  The 
proposed  amendment  would  expand 
this  disclosure  to  include  the  following 
statement:  "Because  this  complaint  is 
unadjudicated.  you  may  wish  to  contact 
the  respondent  before  drawing  any 
conclusions  regarding  the  allegations  in 
the  complaint."  NASD  Regulation 
believes  that  this  disclosure  will  help  to 
enable  recipients  of  the  information  to 
view  it  in  an  appropriate  context  and, 
thereby,  provide  appropriate  protections 
to  the  respondent. 

Notice  of  Non-Final  Disciplinary 
Decisions 

With  respect  to  non-hnal  disciplinary 
decisions,  NASD  Regulation  is 
proposing  to  amend  the  Interpretation  to 
require  that  the  current  signiHcance  test 
for  release  of  information  on  final 
decisions  also  be  applied  to  the  release 
of  information  on  non-final  decisions — 
with  the  additional  requirement  that 
non-final  decisions  be  accompanied  by 
appropriate  disclosures  as  to  the  status 
of  the  case.  It  is  proposed,  therefore,  that 
current  paragraph  (c)  of  the 
Interpretation  be  amended  to  be 
redesignated  as  subparagraph  (d)(1)  and 
to  delete  the  provisions  that  currently 
prevent  the  Association  from  releasing 
information  on  non-final  disciplinary 
decisions.  As  a  result  of  these  changes, 
the  Association  would  be  authorized  to 
release  information  on  non-final 
disciplinary  decisions  that  impose 
monetary  sanctions  of  $10,000  or  more 
or  penalties  of  expulsion,  revocation, 
suspension,  or  a  bar  from  being 
associated  with  members  firms. 

In  addition,  redesignated 
subparagraph  (d)(1)  is  proposed  to  be 
amended  to  require  that  information  on 
all  non-final  and  final  decisions  that 
contain  an  allegation  of  a  Designated 
Rule  be  released,  regardless  of  the  extent 
of  the  sanction  or  whether  any  sanction 
had.  in  fact,  been  imposed.  NASD 
Regulation  believes  that  where 
information  on  a  disciplinary  complaint 
is  released  because  it  includes  an 
allegation  of  violation  of  one  or  more 
Designated  Rules,  information  on  the 
decision  involving  the  same  matter 
should  also  be  released  based  on  the 
same  public  policy  interests  that  justify 
the  release  of  complaint  information — 
regardless  of  whether  the  decision 
resuhs  in  the  finding  of  a  violation  and 
the  imposition  of  sanctions,  a  dismissal 


of  the  allegation,  or  a  reversal  of  earlier 
findings. 

Moreover,  consistent  with  the  same 
provision  proposed  in  subparagraph 
(c)(1),  it  proposed  that  renumbered 
subparagraph  (d)(1)  be  amended  to 
authorize  the  President  of  NASD 
Regulation  to  release  information  on 
"any  decision  or  group  of  decisions" 
that  involve  a  significant  f>olicy  or 
enforcement  determination  where  the 
release  of  the  information  is  deemed  to 
be  in  the  public  interest. 

Renumbered  subparagraph  (d)(1) 
allows  a  waiver  of  the  release  of 
information  in  a  particular  case  where 
the  release  of  information  would  be 
deemed  to  violate  fundamental  notions 
of  fairness  or  work  an  injustice.  NASD 
Regulation  is  proposing  to  amend  this 
provision  to  transfer  the  authority  to 
grant  exceptions  from  the  Board  of 
Governors  of  the  NASD  to  the  National 
Business  Conduct  Committee  ("NBCC") 
in  order  to  facilitate  consideration  of 
any  application  for  an  exception 
pursuant  to  the  standard  NBCC  review 
procedures  for  motions  by  respondents. 

Finally,  NASD  Regulation  is 
proposing  to  add  new  subparagraph 
(d)(2)  to  require  that  the  information 
required  by  subparagraphs  (b)(2)-(4) 
accompany  such  a  non-final  decision, 
thereby  providing  appropriate 
disclosures  regarding  the  status  of  any 
non-final  discipUnary  decision. 

General 

The  Interpretation  is  proposed  to  be 
amended  to  replace  references  to  the 
"membership  and  the  press"  with  a 
general  reference  requiring  the  "public" 
release  of  information  on  complaints 
and  decisions.  Such  a  general  reference 
will  permit  the  Association  to  choose 
any  appropriate  methodology  to  release 
information  in  an  environment  where 
the  methodologies  for  informing  the 
public  are  changing  frequently.  It  is 
believed  that  the  current  focus  of  the 
Interpretation  on  releasing  information 
"to  the  membership  and  the  press  ' 
makes  a  distinction  between  forms  of 
publication  that  is  no  longer 
meaningful." 


*At  the  time  this  language  was  originally 
adopted,  it  was  most  likely  assumed  that  only 
NASB  members  would  have  access  to  information 
published  to  the  membership  and  the  general 
public  would  have  access  to  such  information  only 
through  the  press.  Today.  NASD  Notices  to 
Members  that  contain  information  on  disciplinary 
decisions  and  cancellations  of  membership  are 
available  through  a  number  of  electronic  third-party 
vendors,  including  LEXIS,  with  the  result  that 
persons  outside  of  the  membership  have  the  same 
access  to  releases  to  the  "membership"  as  they  do 
to  information  published  by  the  press.  It  is  also 
anticipated  that  the  Association's  WebSite  on  the 
Internet  will  post  information  that  was  previously 
issued  through  press  releases  and  Notices  to 


Moreover,  renumbered  subparagraphs 
(e),  (g),  and  (h)  are  proposed  to  be 
amended  to  delete  current  language 
prohibiting  the  rele&se  of  information 
until  the  expiration  of  the  time  for 
appeal  or  call  for  review  or  during  the 
pendency  of  any  appeal.  As  a  result  of 
these  changes,  the  Association  will  be 
permitted  to  release  information  on  non- 
final  disciplinary  decisions  pursuant  to 
the  standards  adopted  in  new 
subparagraph  (d)(1). 

Other  conforming  amendments  are 
proposed  to  renumbered  subparagraphs 
(eHm). 

Implementation  of  Proposed  Rule 
Change 

NASD  Regulation  is  proposing  that 
the  proposed  rule  change  be  effective  30 
days  after  the  date  a  Notice  to  Members 
is  issued  announcing  adoption  of  the 
proposed  rule  change  and  containing 
the  list  of  Designated  Rules.  The  Notice 
to  Members  will  be  issued  within  45 
days  of  SEC  approval. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act '  in  that  the  proposed  rule 
change  to  expand  the  Association's 
authority  to  release  information  on 
significant  disciplinary  complaints  and 
significant  final  and  non-final 
disciplinary  decisions  is  consistent  with 
the  Association's  obligations  to  protect 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

lO  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither       « 

solicited  nor  received. 

f. 
m.  Date  of  Effectiveness  of  the 

Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 


Members,  fiirther  blurring  the  distinction  between 
these  two  forms  of  publication.  Finally,  the  "press" 
now  makes  information  available  to  the  public 
through  different  technologies,  including  broadcast 
and  computer-accessed  media. 
•15U.S.C.  S780-3. 


longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  detennine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguuments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  writh  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commiuiications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  8, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  10 

Margaret  H.  McFu-land, 

Depu  ty  Secretary. 

|FR  Doc.  9&-6714  Filed  3-17-95;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notica  2518] 

Advisory  Committee  for  Study  of 
Eastern  Europe  and  ttte  Independent 
States  of  the  Former  Soviet  Union; 
Notice  of  Meeting 

The  Department  of  State  announces 
that  the  Advisory  Committee  for  Study 
of  Eastern  Europe  and  the  Independent 
States  of  the  Former  Soviet  Union  (Title 
Vni)  will  convene  on  April  11, 1997, 
beginning  at  10:00  a.m.  in  Room  1105. 
U.S.  Department  of  State.  2201  C  Street, 
NW,  Washington,  DC. 

The  Advisory  Committee  will 
recommend  grant  recipients  for  the  FY 


"•17CFR  20a30-3(aXl2)  (1989). 


1997  competition  of  the  Program  for 
Study  of  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union  in  connection  with  the  "Research 
and  Training  for  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union  Act  of  1983,  as  amended."  The 
agenda  will  include  opening  statements 
by  the  Chairman  and  members  of  the 
Committee  and,  within  the  Committee, 
discussion,  approval,  and 
recommendation  that  the  Department  of 
State  negotiate  grant  agreements  with 
certain  "national  organizations  with  an 
interest  and  expertise  in  conducting 
research  and  training  concerning  the 
countries  of  Eastern  Europe  and  the 
independent  states  of  the  former  Soviet 
Union,"  based  on  the  guideUnes 
contained  in  the  call  for  applications 
published  in  the  Federal  Register  on 
October  4, 1996.  Following  committee 
deliberation,  interested  members  of  the 
public  may  make  oral  statements 
concerning  the  Title  Vin  program  in 
general. 

This  meeting  will  be  open  to  the 
public;  however,  attendance  will  be 
hmited  to  the  seating  available.  Entry 
into  the  Department  of  State  building  is 
controlled  and  must  be  arranged  in 
advance  of  the  meeting.  Those  planning 
to  attend  should  notify  Joanne  Bramble, 
INR/RES.  U.S.  Department  of  State. 
(202)  736-4572,  by  April  8, 1997. 
providing  their  date  of  birth.  Social 
Security  number,  and  any  requirements 
for  special  needs.  All  attendees  must 
use  the  2201  C  Street.  NW.  entrance  to 
the  building.  Visitors  who  arrive 
without  prior  notification  and  without  a 
photo  ID  will  not  be  admitted. 

Dated:  February  11, 1997. 
Kenneth  E.  Roberts, 

Executive  Director,  Advisory  Coma} ittee  for 
Study  of  Eastern  Europe  and  the  Independent 
States  of  the  Former  Soviet  Union. 

(FR  Doc.  97-6739  Filed  3-17-97;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE  > 

Trade  Policy  Staff  Committee:  Request 
for  Comments  Concerning  Financial 
Services  Negotiations  Under  tf>e 
General  Agreement  on  Trade  in 
Services  of  the  World  Trade 
Organization 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Office  of  the  U.S.  Trade 
Representative  (USTR)  is  soliciting 
public  comments  on  the  requests  made 
to  U.S.  negotiating  partners  in  the 
negotiations  on  financial  services  imder 


the  General  Agreement  on  Trade  in 
Services  (GATS).  The  GATS  is  one  of 
the  Uruguay  Roimd  agreements 
administered  by  the  World  Trade 
Organization  (WTO).  Interested  persons 
are  invited  to  submit  their  comments  on 
market-opening  commitments  that 
should  be  sought  in  the  financial 
services  sector  by  April  17,  1997. 
FOR  FURTHER  INFORMATION  CX)NTACT: 
Peter  Collins,  Deputy  Assistant  U.S. 
Trade  Representative  for  Services  and 
Investment,  Office  of  the  United  States 
Trade  Representative,  (202)  395-7271 
(for  insurance  issues  and  for  general 
GATS  issues),  or  Matthew  Hennesy, 
Director,  Office  of  Financial  Services 
Negotiations.  U.S.  Department  of  the 
Treasury,  (202)  622-0151  (for  financial 
services  other  than  insurance). 
SUPPLEMENTARY  INFORMATION: 
Negotiations  on  financial  services  were 
extended  for  six  months  at  the  end  of 
the  Uruguay  Roimd  to  allow  for  further 
progress.  The  current  interim  financial 
services  agreement  of  July  1995  will 
expire  at  the  end  of  1997,  when  WTO 
Members  have  a  60-day  period  in  which 
to  modify  (or  withdraw)  their 
commitinents.  The  negotiations  will 
formally  commence  in  April,  at  the  first 
meeting  of  the  WTO  Committee  on 
Trade  in  Financial  Services,  the 
negotiating  body. 

The  .United  States  is  a  full  participant 
in  the  interim  arrangement  and  is 
entitled  to  all  market  access  and 
national  treatment  commitments 
scheduled  by  other  participants.  In  its 
schedule  of  commitments,  in  force  since 
June  30, 1995,  the  U.S.  has  committed 
to  protect  the  existing  investments  of 
foreign  financial  services  providers  in 
the  United  States.  The  U.S.  took  an 
MFN  exemption,  and  thus  reserved  the 
right  to  provide  differing  levels  of 
treatment,  with  respect  to  expansion 
and  new  activities  by  these  financial 
services  providers,  and  or  with  respect 
to  new  entrants  to  the  U.S.  financial 
market. 

The  United  States  is  in  the  process  of 
preparing  requests  for  market-opening 
commitments  from  other  countries 
participating  in  the  negotiations.  These 
requests  may  be  submitted  as  early  as 
May  1997. 

llie  U.S.  objective  in  the  negotiations 
is  to  obtain  significantly  improved 
commitments  that  provide  financial 
services  suppliers  substantially  full 
market  access  and  national  treatment  on 
a  non-discriminatory  basis.  Interested 
persons  are  invited  to  submit  their 
comments  on  commitments  the  United 
States  should  seek  in  insurance, 
banking,  securities,  and  other  financial 
services. 


JMI 
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Comments  should  be  filed  no  later 
than  April  17, 1997.  Comments  must  be 
in  English  and  provided  in  20  copies  to 
Peter  Collins,  lieputy  Assistant  U.S. 
Trade  Representative  for  Services  and 
Investment.  Office  of  the  United  States 
Trade  Representative,  Room  301,  600 
17th  Street,  Washington. DC.  20508. 
Non-confidential  information  received 
will  be  available  for  public  inspection 
by  appointment,  in  the  USTR  Reading 
Room,  Room  101,  Monday  through 
Friday.  10:00  a.m.  to  12:00  noon  and 
1:00  p.m.  to  4:00  p.m.  For  an 
appointment  call  Brenda  Webb  on  202- 
395-6186.  Business  confidential 
information  will  be  subject  to  the 
requirements  of  15  CFR  2003.6.  Any 
business  confidential  material  must  be 
clearly  marked  as  such  on  the  cover 
letter  or  page  and  each  succeeding  page, 
and  must  be  accompanied  by  a  non- 
confidential summary  thereof. 
Frederick  L.  Montgomery, 
Chairman.  Trade  Policy  Staff  Committee. 
[FR  Doc.  97-6802  Filed  3-17-97;  8:45  am] 

MUMO  COOE  )1W-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CG008-47-OOe] 

Notice  of  Public  Hearing  on  the 
Canadian  Pacific  Railroad  Drawt>ridge 
Across  ttie  Upper  Mississippi  River, 
Mile  699.8,  at  Lacrosse,  Wl 

AGENCY:  Coast  Guard.  DOT. 
ACDOM:  Notice  of  pubhc  hearing. 

SUKMARY:  The  U.S.  Coast  Guard 
announces  a  forthcoming  public  hearing 
for  the  presentation  of  views  concerning 
the  alteration  of  the  Canadian  Pacific 
Railroad  Drawbridge,  at  LaCrosse. 
Wisconsin. 

DATES:  The  hearing  will  be  held  at  1 

p.m.,  April  22.  1997. 

ADDRESSES:  (a)  The  hearing  will  be  held 

in  the  Conference  Room  of  U.S.  Fish 

and  Wildlife  Resource  Center.  555 

Lester  Avenue,  Onalaska,  Wisconsin 

54650. 

(b)  Written  comments  may  be 
submitted  to  and  will  be  available  for 
examination  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except 
holidays,  at  the  office  of  the  Director 
Western  Rivers  Operations,  Bridge 
Branch,  1222  Spruce  Street,  St.  Louis. 
Missouri  63103-2398. 
FOR  FURTHER  mF0RMATK3N  CONTACT: 
Mr.  Roger  Wiebusch,  Director  Western 
Rivers  Ojjerations.  Bridge  Branch,  1222 
Spruce  Street,  St.  Louis,  Missouri 
63103-2398. 


SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  has  received  numerous 
comments  from  the  public  indicating 
the  bridge  is  unreasonably  obstructive  to 
navigation.  Information  available  to  the 
Coast  Guard  indicates  there  were  269 
marine  collisions  with  the  bridge  since 
1980.  These  collisions  have  caused 
moderate  to  heavy  damage  to  the  bridge. 
Based  on  this  information,  the  bridge 
appears  to  be  a  hazard  to  navigation. 
This  may  require  increasing  the 
horizontal  clearance  on  the  bridge  to 
meet  the  needs  of  navigation.  All 
interested  parties  shall  have  full 
opportunity  to  be  heard  and  to  present 
evidence  as  to  whether  any  alteration  of 
this  bridge  is  needed,  and  if  so,  what 
alterations  are  needed,  giving  due 
consideration  to  the  necessities  of  free 
and  unobstructed  water  navigation.  The 
necessities  of  rail  traffic  will  also  be 
considered. 

Any  person  who  wishes,  may  appear 
and  be  heard  at  this  public  hearing. 
Persons  planning  to  appear  and  be 
heard  are  requested  to  notify  the 
Director  Western  Rivers  Operations, 
Bridge  Branch,  1222  Spruce  Street.  St. 
Louis.  Missouri  63103-2398. 
Telephone:  314-539-3900  Ext  378,  any 
time  prior  to  the  hearing  indicating  the 
amount  of  time  required.  Depending 
upon  the  number  of  scheduled 
statements,  it  may  be  necessary  to  limit 
the  amount  of  time  allocated  to  each 
person.  Any  Umitations  of  time 
allocated  will  be  announced  at  the 
beginning  of  the  hearing.  Written 
statements  and  exhibits  may  be 
submitted  in  place  of  or  in  addition  to 
oral  statements  and  will  be  made  a  part 
of  the  hearing  record.  Such  written 
statements  and  exhibits  may  be 
delivered  at  the  hearing  or  mailed  in 
advance  to  the  Director.  Western  Rivers 
Operations,  Bridge  Branch.  Transcripts 
of  the  hearing  will  be  made  available  for 
purchase  upon  request. 

Authority:  33  U.S.C.  513;  49  CFR 
1.46(c)(3). 

Dated:  March  6. 1997. 

T.W.  JosialL 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Eighth  Coast  Guard  District. 

IFR  Doc.  97-6736  Filed  3-17-97;  8:45  am] 

BIUMG  COW  4t1»-14-M 

[CGO  96-063] 

Incineration  of  Solid  Waste  Aboard 
U.S.  Coast  Guard  Cutters, 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  availabiUty. 


SUMMARY:  The  Coast  Guard  has  prepared 
an  Environmental  Assessment  (EA)  and 
proposed  Finding  of  No  Significant 
Impact  (FONSI)  of  marine  incinerators 
on  board  its  certain  classes  of  cutters 
(vessels  larger  than  65  feet  in  length)  for 
the  purpose  of  burning  shipboard  solid 
waste  to  mitigate  its  accumulation.  A 
notice  of  availability  of  the  EA  and  the 
FONSI  was  placed  in  the  Federal 
Register  of  26  November  96  to  invite 
comments  from  the  public.  No 
comments  were  received  during  the  30- 
day  comment  period.  This  notice 
announces  the  availability  of  the  final 
EA  and  FONSI  to  concerned  agencies 
and  the  public. 

ADDRESSES:  Requests  to  receive  a  copy 
of  the  EA  and  FONSI  should  be  mailed 
to  the  Commanding  Officer  (ELC  code 
024),  2401  Hawkins  Point  Road. 
Bahimore.  MD  21226-5000.  The 
documents  may  also  be  picked  up  from 
the  same  address  between  8  a.m.  and  3 
p.m.  EST.  Monday  through  Friday, 
except  Federal  Holidays,  by  contacting 
Mr.  Hari  Bindal  at  telephone  (410)  762- 
6732.  and  FAX  (410)  762-6868. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hari  Bindal.  Environmental  Protection 
Specialist,  Engineering  and  Logistics 
Center,  Equipment  Management 
Division  (ELC  024),  at  (410)  762-6732. 

Background 

U.S.  Coast  Guard  operates  a  fleet  of 
boats  and  cutters  on  the  U.S.  domestic 
and  international  waters  to  accomplish 
its  major  missions  of  Law  Enforcement, 
Defense  Operations,  Search  and  Rescue, 
Ice  Operations,  Marine  Science, 
Pollution  Response,  and  Aids  to 
Navigation.  The  cutters  going  long 
voyages  (5  days  and  more)  and  having 
a  large  crew  (over  50).  face  problems 
with  shipboard  generated  solid  waste 
(trash.  gart>age).  and  waste  oil.  To 
comply  with  the  International 
Convention  for  the  Prevention  of 
Pollution  from  Ships  (MARPOL)  and  the 
U.S.  Act  to  Prevent  Pollution  from  Ships 
(APPS).  which  prohibit  disposal  of 
plastics  anywhere  at  sea  and  restrict 
discharge  of  other  waste  to  certain 
distances  from  shore,  and  to  comply 
with  other  U.S.  and  international 
environmental  laws  and  regulations,  the 
Coast  Guard  considered  several 
alternatives  of  handling  the  shipboard 
generated  solid  waste  and  waste  oil. 
After  evaluating  the  pro  and  cons  of  all 
considered  alternatives.  Coast  Guard 
proposed  incineration  as  the  means  to 
handle  the  shipboard  solid  waste  and 
waste  oil. 

An  environmental  assessment  (EA) 
was  prepared  pursuant  to  the  National 
Environmental  Poficy  Act  (NEPA)  of 


1969;  and  the  Coast  Guard's  NEPA 
Implementing  Procedures,  to  evaluate 
the  potential  environmental  impacts  of 
the  proposed  installation  of  incinerators 
on  certain  classes  of  Coast  Guard 
cutters.  The  EA  concluded  in  to  'finding 
of  no  significant  impact  (FONSI),  that 
mean  the  concentrations  of  pollutants 
generated  by  the  proposed  installation 
of  incinerators  on  board  certain  classes 
of  Coast  Guard  cutters  are  low  enough 
that  the  physical,  biological,  and 
atmospheric  effects  on  the  marine 
enviroiunent  are  insignificant  for  all 
areas  of  operation.  Consequently,  an 
Environmental  Impact  Statement  was 
not  required. 

As  required  by  NEPA,  the  EA  and 
FONSI  were  made  available  to 
concerned  government  agencies  and  a 
'notice  of  availabihty'  appeared  in  the 
Federal  Register  of  26  November  1996 
[61  FR  60137)  to  invite  peoples' 
comment.  No  adverse  comments  were 
received  by  the  end  of  the  30-days 
comment  period. 

The  EA  and  FONSI  are  now  final. 
Concerned  agencies  and  the  public  may 
request  copies  of  the  EA  and  FONSI 
from  the  address  above  under 
ADDRESSES,  and  by  contacting  Mr.  Hari 
Bindal,  at  (410)  762-6732. 

Dated:  February  26, 1997. 
Debabrata  Ghosh, 

Acting  Chief,  Equipment  Management  Div. 

(ELC-02). 

IFR  Doc.  97-6737  Filed  3-17-97;  8:45  am] 
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Federal  Aviation  Administration 
[Summary  Notice  No.  PE-e7-16] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  pedtions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  appUcation. 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  pubUcation 
of  this  notice  nor  the  inclusion  or 


omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  befcwe  March  18, 1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Indepiendence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMTS©faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 

This  notice  is  pubUshed  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.Q,  on  March  13, 
1997. 

Mardi  R.  Thompson, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

DocJcet  No.:  28849. 

Petitioner:  Era  Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
119.5(g),  121.107,  and  121.591. 

Description  of  Relief  Sou^t:  To 
permit  the  petitioner  to  conduct  VFR 
operations  from  its  Bethel  base,  and  all 
VFR  sightseeing/air  tour  operations, 
with  ceiling  and  visibiUty  requirements 
that  will  be  no  more  restrictive  than 
those  specified  in  §§91.155  and 
135.205.  Additionally,  the  petitioner 
requests  that  it  be  allowed  to  conduct  all 
scheduled  and  charter  o|}erations  from 
its  Bethel  base  to  utilize  part  135  flight 
following  procedures  ciurently  in  use  in 
lieu  of  the  dispatch  requirements 
contained  in  §§  121.107  and  121.591. 

DocJtet  No.  .-28850. 

Petitioner:  Era  Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.356(b). 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  operate  its  DC-3 
aircraft  under  requirements  specified  in 


§  135.180  as  it  concerns  Traffic  Colhsion 
Avoidance  System  (TCAS). 

Z)ocJtef  No..- 28854. 

Petitioner:  Seaborne  Seaplane 
Adventures. 

Sections  of  the  FAR  Affected:  14  CFR 
121.395. 

Description  of  Relief  Sought:  To  allow 
the  petitioner  relief  from  the  phrase 
"•   •  *  shall  provide  enough  quaUfied 
aircraft  dispatchers  •  »  •"  contained  in 
§  121.395  and  a  30  day  extension  to 
complete  all  of  the  requirements  for 
transition  to  Part  121  operations. 

DocJcef  No..- 28856. 

Petitioner:  Frontier  Flying  Service, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121. 

Description  of  Relief  Sought:  To 
permit  the  petitioner  an  extension  of  the 
deadline  for  transition  bom  part  135 
operations  to  part  121  operations. 
[FR  Doc.  97-6930  Filed  3-14-97;  2:46  pml 
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RTCA,  Inc.;  Technical  Management 
Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2).  notice 
is  hereby  given  for  the  RTCA  Technical 
Management  Conunittee  meeting  to  be 
held  April  2,  1997,  starting  at  9  a.m.  The 
meeting  vnll  be  held  at  RTCA,  Inc.,  1140 
Connecticut  Avenue,  NW.,  Suite  1020, 
Washington,  DC  20036. 

The  agenda  will  include:  (1) 
Chairman's  Remarks;  (2)  Review  and 
Approval  of  Summary  of  the  Previous 
Meeting;  (3)  Consider  and  Approve:  a. 
Proposed  Final  Draft,  Human 
Engineering  Guidance  for  Data  Link 
Systems;  b.  Proposed  Final  Draft, 
Minimum  Operational  Performance 
Standards  for  Aeronautical 
Telecommunication  Network  Avionics; 
c.  Proposed  Update  to  the  Terms  of 
Reference  for  Special  Committee  189/ 
Working  Group  53,  Air  Traffic  Services 
Safety  and  Interoperability;  d.  Proposed 
Update  to  the  Terms  of  Reference  for 
Special  Committee  182,  Minimum 
O^rational  Performance  Standard  for 
Avionics  Computer  Resource;  (4) 
Discuss/Take  Position  on:  a.  Report  on 
Activities  of  Special  Committee  169 
(Requirement  for  Change  1  to  DO-219:  - 
Terms  of  Reference  Review  to 
Determine  if  Special  Committee  169  Has 
Work  Remaining;  Identify  a  Permanent 
Chairman  for  Special  Conunittee  169  If 
There  Is  Work  Remaining);  b.  Report  on 
Aviation  Commimity  Desire  for  a  Mode 
S-based  Traffic  Information  Service  Data 
Link;  c.  Report  on  Proposed  Change  to 
DO-204.  Minimal  Operational 
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Performance  Standards  for  406  MHz 
ELT's;  d.  Report  on  Inclusion  of  HIRF 
"Pass-Fail"  Criteria  in  DO-160D, 
Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment;  e. 
Proposed  Letter  to  the  FAA  on  NAS 
Architectural  Issues  Pertaining  to 
Communication,  Navigation,  and 
Surveillance;  f.  Technical  Management 
Committee  Systems  Management 
Working  Group  Report;  (5)  Other 
Business  (RTCA  Annual  Membership 
Meeting  and  Awards  Luncheon);  (6) 
Date  and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  pubUc  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020.  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  March  12, 
1997. 

JanksL.  Peten, 

Designated  Official. 

[FR  Doc.  97-6806  Filed  3-17-97;  8:45  am] 
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Intent  To  Rule  on  Application  To 
Impose  a  Passenger  Facility  Charge 
(PFC)  at  PeMston  Regional  Airport  of 
Emmet  County,  Peilston,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
appUcation. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
apphcation  to  impose  a  PFC  at  Peilston 
Regional  Airport  of  Emmet  County, 
Peilston,  Michigan,  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Recondhation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  April  17, 1997. 
ADDRESSES:  Comments  on  this 
appUcation  may  be  mailed  or  delivered 
in  triphcate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport.  East,  8820 
Beck  Road  BeUevllle,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 


be  mailed  or  deUvered  to  Mr.  Raymond 
Thompson,  Airport  Manager,  of  the 
County  of  Emmet,  at  the  following 
address:  Peilston  Regional  Airport  of 
Emmet  County,  U.S.  31  North,  Peilston, 
Michigan  49769. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Coimty  of 
Emmet  under  §158.23  of  part  158. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Mr. 
Jon  B.  Gilbert,  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (313-487- 
7281).  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubUc 
comment  on  the  application  to  impose 
a  PFC  at  Peilston  Regional  Airport  of 
Emmet  Coimty  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  RecondUation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  February  27, 1997,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  County 
of  Emmet  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  June  10,  1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  97-05-1-00- 
PLN. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1, 1998. 

Proposed  charge  expiration  date: 
April  1, 1998. 

Total  estimated  PFC  revenue: 
$17,500.00. 

Brief  description  of  proposed  project: 
Replace  Airaidt  Rescue  Fire  Fighting 
Vehicle. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  FAR  Part  135 
operators  who  file  FAA  Form  1800-31. 

Any  person  may  insped  the 
appUcation  in  person  at  the  FAA  Office 
Usted  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  insped  the  appUcation,  notice, 
and  other  documents  germane  to  the 
appUcation  in  person  at  the  County  of 
Emmet. 


Issued  in  Des  Plaines,  IL.  on  March  11, 
1997. 

Benito  De  Leon. 

Manager,  Planning/Programming  Branch.. 
Airports  Division,  Great  Lakes  Region. 
|FR  Doc.  97-6807  Filed  3-17-97;  8:45  am] 
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Federal  Highway  Administration 

Advanced  Rural  Transportation 
Systems  Strategic  Plan;  Request  for 
Information 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice;  request  for  information. 

summary:  The  Federal  Highway 
Administration  is  seeking  comments 
from  all  sources  (public,  private, 
governmental,  academia,  professional 
groups,  pubUc  interest  groups,  etc.)  on 
the  Strategic  Plan  for  Advanced  Rural 
Transportation  Systems  (ARTS)  portion 
of  the  Intelligent  Transportation 
Systems  (ITS)  Program.  The  ARTS 
Strategic  Plan  defines  the  vision, 
mission  and  goals  from  the  Federal 
perspective  for  achieving  the  benefits  of 
the  ITS  program  in  rural  areas.  This  is 
not  a  request  for  proposals  or  an 
invitation  for  bids. 
DATES:  Your  comments  on  this 
announcement  should  be  submitted  no 
later  than  April  17, 1997. 
ADDRESSES:  Your  conmient  on  these 
important  issues  are  greatly  appreciated, 
but  responses  will  not  be  acknowledged. 
Responses  should  be  mailed  to  FHWA, 
Intelligent  Transportation  Systems  Joint 
Program  Office,  HVH-1,  Rm  3400, 
Washington,  IX:  20590.  However.  E- 
mail  responses  are  encouraged,  and 
should  be  addressed  to 
raymond.resendes@fhwa.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ray  Resendes.  ITS  Joint  Program  Office. 
(202)366-2182.  Department  of 
Transportation.  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:15  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATKM:  ITS  uses 
advanced  communications,  computer 
and  surveillance  technologies  to  address 
surface  transportation  problems.  When 
effedively  deployed,  ITS  services  can 
provide  safer  and  more  secure  travel, 
improve  traffic  flow  in  congested  areas, 
reduce  the  harmful  environmental 
impacts  of  traffic  congestion,  and  help 
travelers  and  businesses  achieve 
improved  levels  of  productivity.  The 
national  ITS  program  is  being  advanced 
as  a  partnership  between  the  private 
sedor,  academia  and  all  levels  of  State 


and  local  government.  A  complete 
description  of  the  ITS  program  is 
contained  in  the  March  1995,  National 
ITS  Program  Plan,  developed  jointly  by 
the  US  DOT  and  ITS  AMERICA.  The 
National  ITS  Program  Plan  is  available 
ftxjm  ITS  AMERICA.  400  Virginia 
Avenue  SW.,  Suite  800,  Washington, 
DC.  20024-2730,  phone  (202)  484-4847. 

This  is  a  request  for  comment  on  the 
Strategic  Plan  for  Advanced  Rural 
Transportation  Systems  portion  of  the 
ITS  program.  The  ARTS  Strategic  Plan 
defines  the  vision,  mission  and  goals 
from  the  federal  perspedive  for 
achieving  the  benefits  of  the  ITS 
program  in  rural  areas. 

Advanced  Rural  Transportadon 
Systems  (ARTS)  Strategic  Plan 

1 .  Executive  Summary 

The  U.S.  Department  of 
Transportation  (U.S.  DOT)  created  the 
Intelligent  Transportation  Systems  (ITS) 
Joint  Program  Office  (JPO)  to  manage  the 
ITS  program.  JPO  is  housed  within  the 
FHWA,  but  has  liaisons  with  each 
modal  Administration  (except  the 
Federal  Aviation  Administration) 
within  the  U.S.  DOT.  The  JPO  also 
receives  policy  guidance  diredly  from 
the  ITS  Management  Council  which  is 
chaired  by  the  Deputy  Secretary  of 
Transportation.  Although  this  document 
will  be  issued  by  the  FHWA,  that 
agency  will  hereinafter  be  referred  to  as 
the  U.S.  DOT  in  order  to  refled  the 
variant  roles  of  each  modal 
Administration  in  the  ITS  program. 

This  Strategic  Plan  has  been 
developed  for  the  Advanced  Rural 
Transportation  Systems  (ARTS)  portion 
of  the  ITS  Program.  The  plan  focuses  on 
the  Federal  Government's  role  in 
developing  rural  ITS  options  and 
prudently  managing  emerging  ITS 
technologies  within  rural  settings  from 
conception  to  viable  options  for 
implementation.  The  Strategic  Plan 
meets  the  needs  of  the  US  DOT  by 
providing  a  basis  for  sound  decision- 
making for  program  development,  as 
well  as  being  consistent  with  the 
Government  Performance  and  Results 
Act  of  1993  (GPRA).  Items  in  italics  are 
references  from,  "Strategic  Planning,  An 
Overview  for  Complying  with  GPRA," 
by  Philip  Blackerby. 

The  plan  also  looks  at  the  ARTS 
program's  role  in  developing  and 
fostering  the  application  of  ITS  in  rural 
areas  over  the  next  twelve  years.  It 
describes  the  program's  vision,  mission, 
goals,  objectives,  and  measures.  Because 
of  the  diversity  of  needs  and  varied 
settings  in  rural  America,  this  plan  also 
developed  s6ven  critical  program  areas 
(clusters)  which  provide  areas  of 
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common  interest  and  focus  within  the 
overall  program.  A  companion  program 
plan  (which  will  be  available  in 
February  1997),  sets  the  strategic 
priorities,  and  lays  out  the  program 
projects  by  year  for  the  next  five  years. 
Together,  both  plans  provide  the  road 
map  for  the  ARTS  Program. 

Note:  For  Purposes  of  this  report,  rural 
America  is  defined  as  communities  or  areas 
with  less  than  50,000  residents. 

2.  Introduction 

The  GPRA  requires  each  Federal 
agency  to  prepare: 

(1)  Strategic  plans  that  define  an 
agency's  mission  and  long-term  goals; 
(2)  armual  performance  plans  containing 
specific  targets;  and  (3)  annual  reports 
comparing  adual  performance  to  the 
targets  set  in  the  annual  performance 
plans. 

US  DOT  has  already  put  forth 
significant  efforts  to  assure  that  the 
overall  ITS  program  is  consistent  with 
the  GPRA,  including  the  preparation  of 
the  ITS  Strategic  Plan  and  the 
development  of  a  set  of  measures  for 
evaluating  the  program's  progress  '. 
While  every  element  in  the  ITS  program 
should  respond  to  the  overall  goals  and 
objedives  provided  in  the  overaU  ITS 
program,  it  is  recognized  that  conditions 
and  needs  vary  greatly  across  the  United 
States  and,  as  a  result,  the  focus  of  the 
ITS  program  and  its  elements  may  vary 
from  area  to  area.  Accordingly,  the  ITS 
Architedure  identified  the  following 
three  separate  scenarios  to  aid  in 
thinking  about  and  analyzing  the 
different  needs  and  required  focus: 

1.  Urban; 

2.  Inter-Urban; 

3.  Rural. 

Each  has  its  own  set  of  needs, 
priorities  and  concerns.  For  example, 
the  major  initiative  for  urban  areas 
focuses  on  the  mitigation  of  congestion 
and  improvement  in  traffic  flow  that  ITS 
technologies  can  offer.   ^ 

On  the  other  hand,  the  ARTS  Program 
is  concerned  with  travel  within  and 
through  rural  America.  The  conditions 
found  in  rural  travel  (including  inter- 
urban  travel  through  rural  areas),  the 
charaderistics  of  the  travelers,  and  the 
costs  of  maintaining  the  rural  system  all 
point  to  the  need  for  a  focused  program 
for  developing  advanced  technology 
solutions  for  transportation  in  rural 
America.  Some  of  the  attributes  found 


■  These  "Few  Good  Measures"  include  measures 
to  meet  goals  in  the  following  categories:  Time 
savings;  Reductions  in  crashes:  Reductions  in 
fatalities:  Increased  tiiroughput:  Cost  savings:  and 
Improved  customer  satisfaction.  ("Implementation 
of  the  National  Intelligent  Transportation  Sy0bm 
Program:  1996  Report  to  Congress"). 


in  rural  environments  that  make  this 
need  critical  are: 

1.  Mix  of  users  (rural  and  urban 
travelers); 

2.  Secondary  roads  with  less  frequent 
maintenance; 

3.  Steep  grades/blind  comers/curves/ 
few  passing  lanes: 

4.  Large  variance  in  travel  speeds 
(frequent  passing); 

5.  Long  distance  travel; 

6.  Fewer  convenient  detour  options; 

7.  Adverse  road  surface  and  weather 
conditions; 

8.  Few  navigational  signs; 

9.  Less  existing  infrastrudure  (per 
square  mile); 

10.  Light  usage/large  geographical 
areas  impeding  rapid  emergency 
detedion  and  response; 

11.  More  motor  vehicle  deaths  with 
higher  frequency  of  acddents/vehicle 
mile  traveled  and  more  severe  accidents 
than  found  in  urban  areas; 

12.  Recreational  travelers  needing 
traveler  information  services; 

13.  Limited  or  non-existent  pubUc 
transportation  services; 

14.  Many,  often  uncoordinated, 
providers  of  transportation  services  to 
meet  health  and  human  services  needs; 
and 

15.  Very  dispersed  systems  with  high 
imit  costs  for  service  delivery, 
maintenance,  and  operations. 

This  document  is  the  Strategic  Plan 
for  the  US  ARTS  Program.  It  is 
important  to  note  that  this  Strategic  Plan 
represents  the  US  DOT  perspedive  on 
rural  ITS,  and  the  US  DOT's  roles  and 
responsibiUties  for  improving  the  rural 
transportation  system  through  advanced 
technologies.  In  this  role,  the  US  DOT 
program  will  work  to  bring  rural  ITS 
technologies  to  maturity  and  examine 
institutional  arrangements  for  their 
deployment,  providing  feasible  options 
to  rural  areas.  In  this  context,  the  role 
of  the  ARTS  Program  is  not  to  provide 
long  term  operational  funding  to  rural 
ITS  systems  (though  Federal  funds  may 
be  available  &t)m  other  programs). 
Rather,  the  role  of  the  ARTS  Pro^^m  is 
to  work  in  partnership  with  those 
responsible  for  the  implementation  of 
ITS  in  rural  areas — States  and  local 
agencies,  and  the  private  sedor — to 
provide  appropriate  and  sustainable 
(i.e..  Can  be  operated  using  existing  and 
projeded  funding  and  resources)  ITS 
solutions  to  rural  problems  and  needs. 
Consequently,  others  will  need  to 
develop  their  own  plans  to  compliment 
and  coindde  with  this  one. 

The  latter  portion  of  this  docimient 
identifies  the  goals  and  objedives  that 
are  the  priority  of  the  ARTS  Program.  It 
outUnes  the  Federal  role  in  advanced 
rural  transpMJrtation  systems  and  is 
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consistent  with  the  guidelines  provided 
by  the  GPRA. 

The  companion  ARTS  Program  Plan 
is  also  under  development  as  described* 
in  the  final  section  of  this  document. 
The  program  plan  includes  the  setting  of 
strategic  priorities,  another  key  follow 
up  element  in  strategic  planning,  as  well 
as  specifying  candidate  projects  by  year 
to  address  the  uncertainties  and 
ultimately  lead  to  the  deployment  of 
rural  ITS. 

3.  Potential  Barriers 

There  are  three  potential  barriers  to 
the  development  and  acceptance  of  the 
ARTS  Strategic  Plan.  These  are: 

1.  Acceptance  of  the  role  of  the  US 
DOT  and  participation  by  others  critical 
to  the  process; 

2.  Tne  focus  of  the  Strategic  Plan  on 
the  US  DOT  role  in  rural  ITS  in  lieu  of 
a  "National"  plan;  and 

3.  The  degree  of  variability  within  the 
rural  transportation  system. 

The  development  and  implementation 
of  the  Strategic  Plan  depends  upon  its 
acceptance  by  the  key  partners  required 
for  its  implementation.  Throughout  the 
strategic  planning  process,  a  critical 
guidance  has  been  provided  horn  the 
field  offices  of  the  US  DOT  as  well  as 
representatives  of  State  and  local 
agencies  directly  responsible  for 
implementing  rural  ITS  in  their  areas 
and  independent  consultants.  However, 
there  may  also  be  some  dissatisfaction 
with  the  ARTS  program's  focus  on 
finding  the  answers  to  what  is  not 
known  about  rural  ITS  through  research, 
development,  field  tests,  and  targeted 
deployments  at  the  expense  of  direct 
funding  of  deployment  alone.  This  may 
become  an  issue  during  the  comment 
period  prior  to  the  final  version  of  the 
plan.  Given  this,  it  is  important  to 
emphasize  that  reducing  the  gaps  in 
knowledge  is  the  focus  of  the  ARTS 
program.  Funds  for  transit  operations 
and  other  activities  may  still  be 
provided  through  traditional  Federal 
funding  sources  not  part  of  the  ARTS 
program. 

Tne  second  issue  concerns  the 
Strategic  Plan's  focus  on  the  US  DOT's 
roles  and  responsibilities,  rather  than 
the  development  of  an  all  encomp>assing 
National  Plan.  As  stated  in  the 
Introduction,  the  US  DDT  is  only  one 
partner  in  the  ultimate  development  and 
implementation  of  a  sustainable  mix  of 
ITS  Services  in  rural  America.  Other 
participants  include  the  State  and  local 
agencies  and  other  providers  of  ITS,  the 
private  sector,  and  the  pubUc.  A 
concerted  effort  was  made  to  ensure  that 
the  ARTS  Program  incorporate  the 
interests  of  all  of  the  p)articipants: 
however,  the  Strategic  and  Program 


Plans  are  still  designed  to  reflect  the  US 
DOT  role  and  activities  in  advanced 
rural  transportation  systems.  Given  the 
diverse  nature  of  the  participants  and 
interests  across  rural  America,  it  was   ■ 
not  feasible  to  develop  a  "National" 
plan  encompassing  the  views,  roles,  and 
responsibilities  of  each  participant. 
Development  of  a  National  rural  ITS 
vision  and  plan  may,  however,  be  a 
worthy  exercise  to  carry  out  in  the 
future  in  coordination  with  ITS 
America's  ARTS  Committee  and  other 
organizations. 

The  last  issue  is  a  more  difficult 
problem  to  solve.  The  wide  variety  of 
needs  found  in  rural  settings  across  the 
US  has  made  it  difficult  for  participants 
to  recognize  similarities  and  agree  to 
program  goals,  objectives,  or  program 
elements.  For  example,  at  first  glance, 
people  often  perceive  few  similarities 
between  the  very  disparate  rural  areas  of 
Death  Valley.  The  Upper  Peninsula  in 
Michigan,  Jackson  Hole,  Wyoming,  or 
Cape  Cod.  It  was  found,  however,  that 
many  of  the  perceived  differences  are 
really  associated  with  the  differences  in 
the  mix  of  needs  within  each  rural  area. 
Thus,  US  DOT  has  spent  substantial 
effort  in  developing  a  set  of  Critical 
Program  Areas,  or  Clusters,  to  provide  a 
common  identifiable  set  of  views  of 
rural  America,  its  needs,  and  how  ITS 
can  respond.  These  Critical  Programs 
Areas  have  become  key  elements  in 
developing  the  specific  approaches  for 
the  rural  ITS  program  described  later, 
and  in  minimizing  the  debate  and 
confusion  over  "What  is  Rural?" 

4.  Vision  and  Mission 

The  Vision  statement  describes  a 
future  that  management  envisions.  It 
provides  a  description  of  what  rural 
America  will  be  like  when  the  rural  ITS 
program  is  fulfilled.  The  Mission 
describes  the  organization's  purpose  or 
changes  that  the  organization  intends  to 
directly  effect.  These  two  statements 
provide  the  direction  and  purpose  upon 
which  the  ARTS  program  is  based. 

Vision 

An  enhanced  quality  of  life  for  rural 
residents  through  safer,  more  secure, 
available  and  efficient  movement  of 
people  and  goods  in  rural  America 
through  the  judicious  appHcation  of 
advanced  ITS  technologies. 

Rural  America  accounts  for  a  small 
and  dispersed  portion  of  our  nation's 
population,  yet  it  encompasses  a 
significant  portion  of  the  transportation 
system.  Rural  areas  account  for  80 
percent  of  the  total  US  road  mileage  and 
40  percent  of  the  vehicle  miles  traveled, 
and  t^y  have  a  unique  set  of 
characteristics  associated  with  the  travel 


upon  them  and  their  operations  and 
maintenance.  Consequently,  the  rural 
traveler  has  a  different  set  of  priorities 
and  needs  than  does  his/her  urban 
counterpart.  These  differences  reflect 
the  rural  environment  of  long  distances, 
relatively  low  traffic  volumes,  relatively 
rare  traffic  congestion,  travelers 
unfamiliar  with  the  surroundings,  and 
rugged  terrain  in  remote  areas. 
Furthermore,  rural  characteristics  that 
solicit  ITS  solutions  include  an  over 
representation  of  fatal  crashes  (About  60 
percent  of  traffic  fatalities  and  55 
percent  of  work  zone  fatalities  occur  in 
rural  areas),  safety  problems  related  to 
high  speeds  on  non-interstate  rural 
roads  and  increased  response  time  for 
Emergency  Medical  Services.  Many 
rural  communities  now  have  excellent 
all-weather  road  systems,  but  many 
rural  residents  remain  isolated  because 
of  their  inability  to  travel.  Presently,  38 
percent  of  the  nation's  rural  residents 
live  in  areas  without  any  public  transit 
service  and  another  28  percent  live  in 
areas  in  which  the  level  of  transit 
service  is  negligible  2. 

The  vision  aims  to  improve  the  safety 
£md  security  of  the  rural  traveler, 
especially  given  the  differences  with  the 
urban  envirorunent.  Similarly,  isolation 
is  a  factor  that  impacts  both  the 
transportation  disadvantaged  and  the 
economic  vitality  of  the  communities  in 
rural  America;  therefore,  reducing 
isolation  is  important.  Additionally,  as 
resources  continue  to  become  more 
scarce,  using  advanced  technologies  to 
improve  the  efficiency  and  productivity 
of  operating  and  maintaining 
transportation  services  is  crucial, 
especially  given  the  high  costs 
associated  with  rural  transportation 
operations  and  maintenance. 

Mission 

To  ensure  the  development  and 
application  of  Advanced  Rural 
Transportation  Systems  through 
research,  demonstrations,  evaluations, 
and  the  promotion  of  cost-effective 
technologies  ready  for  implementation, 
and  including  the  provision  of  training 
and  technical  assistance  to 
transportation  providers  planning  or 
implementing  ITS  technologies. 

The  US  DOT  will  work  with  a  wide 
range  of  constituents  to  identify 
potential  technological  solutions  to 
rural  problems,  and  to  study  these 
potential  solutions  to  determine  cost- 
effective  ways  to  implement  them.  As 
stated  earlier,  the  role  of  the  ARTS 
Program  is  to  develop  rural  ITS  options 


and  husband  emerging  ITS  technologies 
within  rural  settings  from  conception  to 
viable  options  for  implementation.  This 
effort  will  focus  on  developing  the 
options  for  ITS  in  rural  America  and 
reducing  the  uncertainty  surrounding 
their  implementation.  It  includes 
examining  technological,  political/ 
institutional,  and  planning  issues.  Note, 
that  the  program  may  entail  research, 
field  operations  tests,  or  targeted  model 
deployments  designed  to  reduce  the 
uncertainty  associated  with  particiilar 
rural  ITS  services.  The  specific  elements 
in  the  program  will  be  described  in  the 
companion  ARTS  Program  Plan. 

Initially  they  may  be  stand-alone 
subsystems,  however  in  later  years, 
these  subsystems  may  be  coordinated 
and  integrated  as  necessary.  Once  these 
systems  and  subsystems  are  defined,  the 
US  DOT  will  assist  others  in  the 
implementation  of  these  solutions 
through  a  variety  of  outreach  activities. 
Ultimately,  these  systems  will  be 
mainstreamed  into  participating 
agencies'  long-range  plans  and  capital 
improvement  programs. 
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4.  Values  and  Philosophies 

The  Values  describe  things  that  are 
important  to  an  organization  that  will 
impact  how  the  Vision  and  Mission  are 
fulfilled,  and  yet  may  not  be  directly 
addressed  in  dieir  statements.  These  are 
the  underlying  principles  of  the 
organization.  The  Philosophy 
Statements  either  describe  the 
imderlying  philosophy  that  governs  the 
organization,  or  state  management 
commitments  describing  the  promises 
management  may  make  to  its  customers, 
employees,  or  other  stakeholders.  It  is 
the  values  and  philosophies  that 
provide  the  underlying  assumptions 
upon  which  the  program  is  built  to  meet 
the  vision  and  mission. 

Values 

Building  upon  the  values  each 
administration  may  have  already 
defined,  the  values  that  are  considered 
important  to  the  organization  in 
developing  successful  Advanced  Rural 
Transportation  Systems  are: 

Equity — The  improvements  made  via 
this  program  will  be  distributed  in  a  fair 
and  non-discriminatory  manner; 

Decision  making — Balanced  and 
appropriate  decisions  should  be  made 
reflecting  the  issues  and  concerns  of 
those  impacted  and  considering  all 
feasible  alternatives  (their  costs, 
benefits,  and  outcomes); 

Collaboration — Achieving  the  vision 
requires  many  people  from  a  variety  of 
disciplines  to  work  together.  This  value 
is  at  the  heart  of  the  US  DOT  staff,  and 
has  been  clearly  demonstrated  through 


the  cross-cutting  Rural  Action  Team: 
and 

Leadership — ^A  strong  and 
enthusiastic  proponent  is  needed  to  lead 
the  program. 

Philosophies 

The  following  philosophies,  or 
guiding  principles,  underlie  the 
Strategic  Plan  for  Advanced  Rural 
Transportation  Systems.  Collectively, 
they  provide  the  assimiptions  and 
foimdation  for  the  goals,  objectives,  and 
program  elements. 

Tne  Federal  role  for  rural  ITS  is  one 
of  support  and  fostering  the 
implementation  of  advanced  ITS 
technologies  in  rural  America  by  others. 
It  is  an  enabUng  program  designed  to 
bring  rural  ITS  technologies  to  matiirity 
and  explore  institutional  arrangements 
that  provide  feasible  options  to  rural 
areas  wanting  to  implement  ITS. 

The  ARTS  must  be  sustainable. 

They  must  be  developed  through 
public/public  and  public/private 
partnering  initiatives  involving  both  the 
highway  community  and  the  pubUc 
transportation  community,  business 
interests,  etc.  They  must  be  seamlessly 
connected  to  the  rest  of  ITS  (i.e.,  urban, 
suburban-rural  connectivity,  and 
highway-transit -ridesharing 
connectivity)  and  also  compatible  with 
non-ITS  facihties  and  systems  and 
should  employ  innovative  financing 
principles. 

5.  Goals  and  Strategic  Objectives 

The  Goals  describe  the  general  results 
or  outcomes  the  organization  intends  to 
achieve.  They  are  measurable  but 
usually  not  measured.  For  each  goal, 
strategic  objectives  are  defined.  Strategic 
Objectives  are  written  statements  that 
describe  an  intended  outcome.  Strategic 
Objectives  clearly  describe  measurable 
targets  of  achievement. 

As  opposed  to  the  abstract  nature  of 
the  vision  and  mission,  the  goals  and 
strategic  objectives  are  definable  in  real 
and  measurable  terms.  The  six 
characteristics  of  Strategic  Cfcjectives 
include:  (1)  An  external  focus,  (2) 
measurable,  (3)  achievable,  (4)  clear,  (5) 
comprehensive,  and  (6)  supporting  the 
mission  and  goal  statements.  Strategic 
objectives  can  also  be  defined  for  both 
outputs  of  the  program  and  outcomes  of 
the  program.  Outputs  are  the  services 
and  products  that  the  program  provides. 
Outcomes  arb  measures  of  their  impact 
in  the  rural  environments. 

The  goals  for  the  ARTS  Program  and 
their  strategic  objectives  are  provided 
below. 

There  are  three  types  of  objectives: 
Administrative  outputs,  program 
outputs  and  outcomes.  The 


administrative  output  objectives 
describe  measurable  internal  or 
administrative  actions  that  the  US  DOT 
v«ll  take,  hence  they  are  not  externally 
focused.  Program  output  objectives 
measure  the  extent  to  which  the  US 
DOT  has  achieved  its  role  as 
faciUtator — including  the  extent  to 
which  others  have  been  made  aware  of 
the  solutions,  and  the  extent  to  which 
these  systems  have  been  deployed. 
Outcome  objectives  are  measures  of  the 
impact  that  the  implementation  of  the 
rural  ITS  systems  has  on  rural  America. 
Outcomes  capture  the  achievement  of 
the  overall  goals.  For  example, 
developing  and  providing  rural  ITS 
awareness  seminars  would  meet  an 
administrative  objective.  Deploying  a 
safety  information  system  would  be  an 
achievement  of  a  program  output 
objective,  and  reducing  the  rate  and 
frequency  of  crashes  due  to  the 
implementation  of  this  system  would  be 
an  achievement  of  an  outcome  objective. 
The  long-term  outcome  objectives  are 
shown  as  part  of  this  Strategic  Plan.  The 
administrative  and  program  objectives 
are  by  necessity  tied  to  the  specific 
elements  of  the  companion  Program 
Plan.  Therefore,  they  will  be  specified 
as  part  of  that  document 

Goals 

The  goals  of  the  Rural  ARTS  Program 
are  closely  tied  to  those  of  the  overall 
ITS  program.  Priority  is  given  to  those  . 
goals  that  wiii-meet  the  more  critical 
needs  of  travelers  and  transporters  of 
goods  in  rural  areas.  Consequently,  the 
primary  goals  of  the  ARTS  program  are 
safety  and  efficient  mobihty,  versus 
those  of  urban  systems  which  are 
congestion  relief  and  increased 
throughput.  The  five  goals  of  the 
program  are:  (1)  Safety  and  security;  (2) 
mobihty,  convenience  and  comfort;  (3) 
efficiency,  economic  vitahty  and 
productivity;  and  and  environmental 
conservation. 

Safety  and  Security — ^Improve  the 
safety  and  seciuity  of  users  of  the  rural 
transportation  system. 

hnproving  safety  and  security  are 
continually  identified  as  critical  goals 
for  rural  transportation  and  ITS.  Rural 
crashes  tend  to  be  more  severe,  and 
have  longer  response  times  due  to  the 
long  distances  and  isolated  settings.  The 
characteristics  of  rural  crashes  mirror 
the  diverse  natiu^  of  the  system,  having 
a  wide  variety  of  causal  factors.  In  some 
cases,  trip  fatigue  takes  its  toll,  while  in 
other  cases  poor  visibiUty  or  unsafe  road 
conditions  lead  to  crashes.  ITS  can  play 
a  major  role  in  reducing  the  rate  and 
frequency  of  crashes  through  a  wide 
variety  of  safety  advisory  systems.  ITS 
can  also  help  reduce  the  consequences 
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of  the  crashes  once  they  occur  by 
enabhng  emergency  responders  to 
reduce  response  time  and  provide 
improved  care.  Automatic  vehicle 
location  systems  can  expedite  the 
response  to  emergency  situations  on 
board  transit  vehicles.  ITS  can  also 
create  a  more  secure  rural  transportation 
system  by  reducing  the  exposure  to 
unsafe  situations.  This  consists  of 
systems  that  provide  immediate 
assistance  to  travelers  in  rural  areas  that 
experience  problems,  such  as,  getting 
lost  or  having  a  car  breakdown.  In 
addition,  law  enforcement  agencies  can 
apply  advanced  technologies  to  meet 
their  needs,  including  enhanced  officer 
safety,  improved  dispatching,  and 
simplified  reporting. 

Safety  and  Security  Strategic  Objectives. 

1 .  Reduce  the  frequency  of  crashes 
(via  pre-crash  warning  systems); 

2.  Reduce  the  rate  of  crashes  (via  pre- 
crash  warning  and  advisory  systems): 

3.  Reduce  the  severity  and  fatality 
level  per  incident  from  current  levels 
(via  improved  response  time  and  care); 
and 

4.  Reduce  exposure  to  unsafe 
situations  (e.g.,  getting  lost,  car  breaking 
down,  etc.)  (via  emergency  notification 
system). 

Mobility  and  Convenience — Enhance 
personal  mobility  and  accessibility  to 
services,  and  enhance  the  convenience 
and  comfort  of  all  users  of  the 
transportation  system. 

One  of  the  major  characteristics  across 
all  of  rural  America  is  isolation  and  the 
relatively  fewer  available  transportation 
options.  People  should  have  access  to 
transportation,  especially  to  enable 
them  to  meet  basic  life  needs  such  as 
getting  health  care  or  buying  staples. 
This  goal  consists  of  reducing  isolation 
by  increasing  accessibility  to  services. 
This  is  especially  true  given  the  aging  of 
America,  and  the  increasing  likelihood 
that  rural  Americans  will  be  older  with 
additional  transportation  needs  in  the 
years  ahead.  In  some  cases,  there  may  be 
opportunities  to  implement 
technologies  that  enable  older  drivers  to 
extend  the  period  that  they  are  able  to 
drive.  For  those  unable  to  drive,  this 
increase  in  accessibility  consists  of 
advanced  rural  transit  systems.  Another 
important  aspect  of  this  goal  includes 
providing  alternative  means  of 
transportation  to  tourists  in  areas  that 
cannot  accommodate  a  large  number  of 
vehicles.  It  also  addresses  the  need  for 
convenient  and  comfortable  travel 
through  the  development  of  information 
systems  that  help  people  get  the  services 
they  need  (gas  stations,  lodging, 
restaurants,  hospitals,  etc.). 


The  advances  in  communications  and 
computing  have  created  an  alternative 
to  transportation.  Improving  the  ability 
of  rural  America  to  carry  out  their 
desired  activities  through 
telecommuting  and  remote  computing  is 
also  an  important  aspect  of  enhancing 
mobility.  Therefore,  this  goal  must  also 
address  the  evaluation  and 
advancement  of  communications 
options  for  rural  America  as  substitutes 
for  desired  travel.  Examples  of  how 
transportation  and  ITS  may  help 
improve  the  connectivity  of  rural  areas 
include:  providing  connectivity  through 
sharing  communications  trunk  lines 
used  for  ITS  services:  and  making 
public  right  of  ways  available  for 
communications  link  installation. 

Mobility  and  Convenience  Strategic 
Objectives 

1.  Increase  the  percentage  of 
population  with  available  and 
convenient  transportation  services  to 
meet  its  mobility  needs: 

2.  Improve  access  to  services  and 
tourist  areas,  and  expand  the 
availability  of  information  about 
services;  and 

3.  Improve  the  communications 
connectivity  of  rural  areas  and  the 
ability  to  trade  off  communications  with 
desired  travel. 

Efficiency — Increase  operational 
efficiency  and  productivity  of  the 
transportation  system,  focusing  on 
system  providers. 

In  rural  America  this  goal  addresses 
the  needs  of  rural  transportation  system 
providers,  enabling  them  to  carry  out 
their  services  in  a  safe,  efficient  and 
productive  manner.  To  some  extent,  this 
is  a  shift  from  the  metropolitan  ITS 
program  whose  primary  goal  is  to 
reduce  congestion.  The  long  distances 
and  sparse  network  often  make 
operations  and  maintenance  very 
expensive  on  a  cost  per  unit  basis,  and 
the  seasonally  harsh  nature  of  the  rural 
environment  can  put  providers,  such  as 
snow  plow  and  transit  operators,  at  risk. 
Also,  the  manpower  and  equipment  per 
road  mile,  or  transit  vehicle  is  often 
much  higher  than  in  urban  settings. 
Finally,  weekend  or  seasonal  peaks  in 
traffic,  severe  weather  conditions, 
backups  due  to  crashes,  or  road 
construction  with  limited  alternate 
routing  all  create  congestion  problems. 
Thus,  improving  the  safety,  efficiency, 
and  productivity  of  operations  and 
maintenance  activities  of  the 
transportation  providers,  meet  critical 
needs,  especially  through  the 
application  of  coordinated  advanced 
wide-area  traffic  management  and  traffic 
signal  systems. 


Efficiency  Strategic  Objectives 

1.  Reduce  congestion  and  delay  (e.g., 
in  work  zones,  at  events  and  tourist 
areas,  etc.); 

2.  Improve  incident  management  and 
response  time; 

3.  Improve  vehicle  routing  and 
diversion  (e.g.  trip  coordination,  pre-trip 
route  selection,  en-route  delay  and  road 
condition  information,  and  en-route 
notification  of  detour  options):  and 

4.  Improve  operations  and 
maintenance  resource  management  and 
allocation. 

Economic  Vitality  and  Productivity — 
Enhance  economic  productivity  of 
individuals,  businesses,  and 
organizations. 

Many  rural  areas  are  economically 
depressed  and  their  economic  viability 
is  limited  by  their  isolation. ^  Rural  ITS 
can  improve  their  ability  to  compete  by 
reducing  their  isolation,  improving  the 
efficiency  of  transportation  services  to 
businesses  in  the  area,  and  letting  the 
public  know  of  their  attributes. 
Likewise,  tourist  areas  need  to  be  able 
to  provide  information  to  their  visitors 
and  provide  them  mobility  if  they  are  to 
continue  to  attract  visitors.  The  focus  of 
rural  ITS  in  meeting  this  goal  is 
therefore,  to  keep  rural  areas  viable  and 
helping  to  provide  the  services  needed 
to  hinction  competitively.  Another 
aspect  of  this  goal  addresses  the  desires 
of  small  communities  that  want  to 
maintain  their  communities  as  they  are, 
and  limit  the  amount  of  growth  (e.g.. 
Aspen,  CO).  The  rural  ITS  program  will 
identify  opportunities  to  address  their 
transportation  needs,  while  also 
respecting  their  desire  to  control 
growth. 

As  discussed  within  the  Mobility  and 
Convenience  Goal,  isolation  can  also  be 
reduced  by  improving  the 
communications  connectivity  of  an  area. 
As  rural  areas  become  more  connected, 
they  become  more  viable  areas  for  living 
and  working.  This  goal,  therefore,  also 
addresses  the  evaluation  and 
advancement  of  telecommuting  from 
rural  America  as  a  means  of  reducing 
isolation  and  making  the  rural 
environment  more  livable. 

Economic  Vitality  and  Productivity 
Strategic  Objectives 

1.  Improve  access  to  and  from  rural 
communities  for  travel,  goods  and 
services,  and  information; 

2.  Improve  knowledge  of  goods, 
services,  and  opportunities  in  rural 
communities  (e.g.  en-route  information, 
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transportation  service  information,  etc.); 
and 

3.  Improve  transportation  and 
communication  facilities  in  and  around 
rural  communities. 

Environmental  Conservation — Reduce 
energy  consumption  and  environmental 
costs  and  negative  impacts. 

While  rural  areas  may  not  have  air 
quality  problems  of  the  same  magnitude 
as  urban  areas,  there  are  still  areas 
where  there  is  a  need  to  maintain  good 
air  quality  and  address  other 
environmental  problems.  Consequently, 
opportunities  to  reduce  the  number  of 
single  occupant  vehicles,  vehicle  miles 
traveled  (VMT),  and  increase  pubHc 
transportation  and  ridesharing 
alternatives  are  essential.  Many  tourist 
attractions,  such  as  National  Parks,  also 
suffer  from  the  negative  environmental 
impacts  of  large  numbers  of  visitors. 
This  goal  includes  opportunities  to 
minimize  the  effects  of  large  influxes  of 
people  into  these  sensitive  areas.  In 
addition,  in  rural  areas  there  is  a  need 
to  address  the  impacts  of  the 
transportation  infrastructure, 
operations,  and  maintenance  on  the 
environment,  including  the  reduction  of 
impacts  due  to  hazardous  material 
spills,  and  the  tracking  of  hazardous 
materials  through  the  rural 
transfrartation  system. 

Environmental  Conservation  Strategic 
Objectives 

1.  Reduce  Single  Occupant  Vehicles: 

2.  Reduce  Vehicle  Miles  Traveled; 

3.  Improve  hazardous  material 
response  (minimize  environmental 
impacts);  and 

4.  Reduce  emissions  per  trip. 

External  Factors  Assessment 

External  factors  are  key  outside  forces 
that  may  influence  the  success  of  the 
rural  ITS  program  in  achieving  the 
above  mission  and  goals;  or  have  other 
impacts  on  the  delivery  of  the  program, 
and  yet  are  outside  the  control  of  the 
agency. 

One  set  of  external  factors  with  a 
focus  on  changes  in  legislation  and  the 
environment  in  Washington,  D.C.  can 
have  a  profound  effect  on  the  delivery 
of  a  long-term  program.  Of  particular 
interest  are  the  current  hearings 
concerning  Intermodal  Surface 
Transp>ortation  Efficiency  Act  and  its  re- 
authorization in  the  next  year.  If  the 
major  priorities  or  funding  mechanisms 
change  as  a  result  of  the  new  legislation, 
the  strategic  plan  may  have  to  be 
modified  and  updated  accordingly. 

Likewise,  shifts  in  the  Federal  and 
State  Departments  of  Transportation 
roles  and  responsibilities  may  impact 
the  fulfillment  of  the  program.  However, 
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these  shifts  may  not  be  due  to  specific 
changes  in  legislation,  but  can  also  be 
caused  by  changes  in  administration. 

Another  important  set  of  external 
factors  are  changes  in  the  economy,  fuel 
prices,  or  concerns  of  the  nation  brought 
about  by  unique  events.  Terrorist  acts 
can  raise  the  importance  of  security 
throughout  the  transportation  system. 
Another  energy  crisis  will  impact  the 
amount  and  type  of  rural  travel. 

Equally  important  are  watershed 
changes  in  technology  that  can  totally 
change  the  costs  and  potential 
apphcations  within  the  nmil 
environment.  Twenty  years  ago.  no  one 
could  have  predicted  the  rapid  adoption 
of  facsimile  machines  throughout  the 
business  world,  or  even  the  use  of 
cellular  phone  technology  that  now 
makes  many  ITS  applications  possible. 
Significant  developments  of  new 
communications  systems  by  private 
industry,  such  as  satelUte 
communications  networks,  could 
greatly  impact  the  cost -effectiveness  of 
advanced  rural  transportation  systems. 
Yet,  the  US  DOT  has  little  control  over 
these  types  of  developments. 

The  last  factor  is  the  ability  of  local 
rural  communities  to  adopt  new 
technologies  and  systems.  However,  the 
rapid  infusion  of  new  technologies  in 
rural  settings  is  hampered  in  a  number 
of  ways.  First,  rural  areas  are  often  some 
of  the  most  fiscally  constrained  in 
America.  There  are  large  resource 
requirements  for  maintaining  the 
current  systems,  and  little  additional 
funds  for  implementing  new  systems 
over  the  miles  of  rural  network. 
Likewise,  the  staff  resources  are  often 
Umited  in  rural  environments  with  one 
person  taking  on  the  roles  and 
responsibilities  typically  filled  by  many 
specialists  in  denser  areas,  or  even 
whole  departments.  "Mainstreaming" 
the  consideration  and  evaluation  of  ITS 
strategies  into  multimodal 
transportation  planning  processes  is 
also  important  if  transportation  planners 
and  decision  makers  are  to  understand 
the  costs  and  benefits  of  implementing 
certain  technologies,  particularly  in 
comparison  with  more  traditional  or 
conventional  improvements.  Staffs  must 
have  the  time  and  energy  to  plan  and 
adopt  the  new  systems  to  their  current 
environments. 

Recognizing  these  external  factors  and 
updating  the  strategic  plan  as  conditions 
change  over  the  life  of  the  program  will 
keep  it  aligned  with  the  overall  mission 
and  goals  described  above. 

7.  Strategies 

A  Strategy  is  an  approach,  or  an 
implementation  methodology,  that  will 
lead  to  achieving  a  specific  objective.  It 


includes  a  description  of  how  the  goals 
and  objectives  are  to  be  achieved, 
including  a  description  of  the 
operational  processes,  skills  and 
technology,  and  the  human,  capital, 
information,  and  other  resources 
required  to  meet  those  goals  and 
objectives. 

Achieving  the  strategic  objectives  of 
the  program  means  recognizing  the 
extremely  diverse  nature  of  the  rural 
transportation  system.  Diversity  is 
exhibited  in  the  system's  wide  range  of 
motorists,  managers,  maintenance  staff, 
operators,  road  types,  terrain,  climates, 
jurisdictions,  land  use,  and  seasonal 
characteristics.  These  diverse 
characteristics  translate  into  a  wide 
variety  of  needs,  problems,  and 
opportunities  for  improvement. 
Consequently,  the  ARTS  solutions,  i.e., 
the  application  of  advanced 
technologies  to  meet  these  disparate 
needs,  problems  and  opportunities, 
m\ist  be  diverse  as  well.  The  strategies 
to  identify  these  solutions  must  also 
recognize  this  diversity. 

Given  this  diversity  of  the  rural 
transportation  system,  and  the  wide 
breadth  of  the  program  (i.e., 
encompassing  a  large  number  of  needs 
of  a  large  number  of  users),  the  ARTS 
program  has  been  organized  into  seven 
Critical  Program  Areas  (CPA's).  A  major 
effort  of  the  Rural  Action  Team  during 
the  development  of  the  Strategic  Plan, 
was  the  investigation  of  different  cluster 
concepts  and  ways  to  find  common 
areas  of  interest  across  rural  America.  It 
was  found  that  whileYural  settings 
differ  greatly  (Jackson  Hole.  WY,  vs. 
Death  Valley.  CA.  vs.  Cape  Cod.  MA), 
there  was  general  agreement  on  the 
classes  of  needs  that  exist  within  each 
setting  and  the  principal  users  of  ITS. 
The  clusters  were  therefore  developed 
around  major  needs  and  service 
groupings.  They  are: 

1.  Traveler  Safety  and  Security; 

2.  Emergency  Services; 

3.  Tourism  and  Traveler  Information 
Services; 

4.  Public  Traveler  Services  and  Public 
Mobility  Services; 

5.  Infrastructure  Operations  and 
Maintenance; 

6.  Fleet  Operations  and  Maintenance; 
and 

7.  Commercial  Vehicle  Operations. 
The  above  division  is  the  primary 

dimension  for  this  cluster  concept  and 
focuses  on  identifiable  needs  and 
services  categories.  The  Tourism  and 
Traveler  Information  Services  CPA.  for 
example,  refers  to  the  needs  and 
services  that  a  visitor  (both  driver  and 
passenger)  unfamiliar  with  a  rural  area 
may  require,  as  well  as  the  Visitors  and 
Tourism  Bureaus,  transit  service 
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providers,  information  providers,  etc., 
that  provide  the  services  to  meet  their 
needs.  In  a  tourist  resort  area,  this  may 
be  the  main  focus  of  the  ITS  program. 
In  other  areas,  it  may  exist  but  plays  a 
smaller  role.  Likewise,  the  Public 
Traveler  and  Public  Mobility  Services 
focus  on  reducing  the  isolation  of  the 
transportation  disadvantaged  and 
increasing  the  mobility  for  all  of  the 
public.  Its  constituents  also  include 
both  the  potential  travelers  and  service 
providers.  The  maintenance  and 
operations  activities  may  also  form  their 
own  divisions  because  of  the  costs  of 
the  provision  of  these  services  in  rural 
areas.  As  ITS  services  are  shown  to 
reduce  their  costs,  improve  their 
efficiency,  etc.,  these  areas  and  the 
organizations  responsible  for  them 
become  natural  constituents  and 
advocates  for  the  programs. 

The  clusters  are  not  necessarily 
mutually  exclusive  and  will  overlap  in 
their  deployment  in  a  specific  region  or 
rural  setting.  For  example,  services 
developed  around  a  "safety  information 
cluster"  may  also  exist  in  the  same  area 
with  services  developed  to  meet  the 
mobility  needs.  Similarly,  clusters  are 
"fuzzy"  and  the  boundary  between  two 
related  clusters  may  be  difficult  to 
discern  at  times  (in&astructiire  versus 
fleet  operations  and  maintenance). 

Each  rural  aree  will  have  its  own 
environmental  conditions  and 
constraints,  frequency  of  needs, 
institutional  settings,  etc.  These  factors 
determine  the  importance  and  priority 
placed  upon  each  oluster  within  an  area, 
and  the  mix  of  ITS  services  that  may  be 
considered  for  implementation. 

The  clusters  provide  common  areas  of 
understanding  and  focus  and,  thus, 
make  the  ARTS  Plan  implementation 
more  manageable.  The  Program  Plan 
describes  the  user  services,  functional 
requirements,  and  knowledge  gaps  that 
apply  to  each  CPA.  Aspects  of  a 
program  element  may  address  more 
than  one  CPA.  Consequently.  The 
activities  associated  with  some  CPA's 
may  consist  of  a  number  of  research  and 
held  test  activities,  while  activities 
associated  with  another  will  focus  on 
deployment. 

Though  much  needs  to  be  done  to 
determine  exactly  which  projects  will 
be  initiated  within  each  CPA,  some 
generalizations  can  still  be  made.  The 
research  and  held  testing  efforts  that 
take  place  within  this  program  will  be 
building  upon  the  wealth  of  knowledge 
and  proven  solutions  that  have  been 
developed  under  other  parts  of  the  ITS 
program.  It  is  not  expected  that  the  rural 
advanced  technologies  will  be 
significantly  different  from  their  urban 
counterparts,  rather  the  difference 


between  the  two  will  be  characterized 
through  the  implementation  methods. 
Consequently,  the  bulk  of  the  program 
will  probably  not  consist  of  basic 
research,  but  rather  will  focus  on 
overcoming  the  rural  barriers  that 
hamper  cost-effective  implementation. 
While  such  a  focus  will  ensure  that  the 
seamless  connectivity  between  urban 
and  rural  systems  is  achieved,  care  must 
be  taken  to  avoid  attempts  to  fit  urban 
solutions  into  rural  problems. 

Traveler  Safety  and  Security 

The  rates  and  severity  of  accidents 
have  been  repeatedly  identified  as  one 
of  the  most  serious  problems  associated 
with  rural  transportation.  Accidents  per- 
vehicle-mile  traveled  are  higher  than  in 
urban  areas,  and  tend  to  be  more  sever 
due  to  higher  operating  speeds.  Once  an 
accident  occurs,  the  time  to  notify  and 
respond  are  also  on  the  average  longer, 
and  trauma  centers  are  located  further 
away.  Consequently,  improving  safety 
and  security  has  been  identified  as  a  key 
cluster  or  critical  program  area. 

The  needs  in  this  cluster  center 
around  improving  the  driver's  abiUty  to 
operate  the  vehicle  in  a  safe  and 
responsible  way  and  in  reducing  the 
influence  of  other  factors  that  may  help 
cause  an  accident,  such  as.  poor  road 
conditions,  visibility,  etc.  This  cluster 
focuses  on  the  prevention  of  accidents 
before  they  occur  and  in  reducing  the 
severity  of  the  accident  if  it  does  take 
place. 

Another  aspect  of  this  cluster  is 
increasing  the  security  (both  actual  and 
perceived)  of  the  traveler  along  his/her 
trip.  Providers  of  transportation  services 
have  a  responsibihty  to  provide  a  safe 
and  secure  environment  in  which  to 
travel.  A  traveler  may  be  injured  while 
traveling  even  though  he/she  has  not 
been  involved  in  a  vehicular  accident 
(i.e..  a  transit  patron  is  assaulted  while 
waiting  for  a  vehicle,  or  someone  using 
a  rural  rest  stop  is  robbed).  Thus, 
providing  a  secure  environment  through 
remote  monitoring,  silent  alarms,  etc..  is 
an  important  ITS  function  within  this 
cluster. 

Some  of  the  advanced  systems  that 
may  be  explored  and  develop>ed  under 
this  cluster  are: 

1.  Wide  area  information 
dissemination  systems  (via  radio, 
computer.  TV,  etc.)  both  pre-trip  and  en- 
route  of  safety  information,  such  as 
weather  and  road  conditions: 

2.  Site-specific  safety  advisories  and 
warnings  (e.g.,  the  enhanced  radar 
detector  for  hazard  warning,  visibility 
sensors,  variable  speed  limits,  colhsion 
avoidance,  work  zone  detection/ 
intrusion  alarms,  rail  crossing  alerts. 


shoulder  detection,  etc.)  to  alert 
motorists  of  imminent  problems; 

3.  Safety  surveillance  and  monitoring 
(e.g.,  on  transit  vehicles  (for  malcontents 
and  for  ill  riders),  et  p)ark-and-ride  lots, 
rest  areas,  etc.):  and 

4.  In-Vehicle  monitoring  and 
detection  systems  including  such  items 
as  driver  monitoring  (alertness,  status), 
vision  enhancement,  perimeter 
detection,  shoulder  detection,  etc. 

Emergency  Services 

Once  an  incident  (accident  or 
emergency  situation)  occurs,  there  is  a 
need  for  emergency  services.  These  can 
be  in  the  form  of  ambulances  and 
medical  care,  police,  fire,  tow  trucks, 
and  other  vehicle  assistance,  etc.  The 
isolation  of  rural  areas,  extensive  time 
from  the  incident  to  detection,  and 
response  once  the  incident  is  detected 
all  contribute  to  notifications  and 
response  times  much  longer  than  found 
in  denser  areas,  often  of  an  hour  or 
more.  This  leads  to  much  more  severe 
consequences  than  would  occur  with 
rapid  response.  Given  an  incident,  the 
Emergency  Management  Team  must  be 
notified,  a  decision  on  how  to  address 
the  emergency  must  be  made,  services 
dispatched  and  the  location  of  the 
incident  found  and  reached.  In  addition, 
the  care  givers  are  constantly  having  to 
make  critical  decisions  about  the  type 
and  extent  of  care  to  provide,  both  on 
the  scene  and  at  the  hospital  or  trauma 
center. 

This  cluster  focuses  on  the  ITS 
services  required  to  provide  this 
emergency  assistance.  It  includes  both 
the  provision  of  communications,  the 
management  of  the  emergency  services 
fleets,  and  the  transmission  of  critical 
information  to  better  prepare  the  care 
givers,  both  at  the  scene  and  in  the 
hospital  or  trauma  center.  Assisting  the 
emergency  vehicle  in  reaching  the 
incident  through  vehicle  routing, 
identification,  and  warning  systems,  is 
also  an  important  aspect.  A  large 
number  of  this  cluster's  needs  also  deals 
with  the  coordination  of  different 
services  and  the  need  to  share  the 
critical  and  appropriate  information  on 
the  emergency  as  rapidly  as  possible  in 
real  time. 

Some  of  the  advanced  systems  that 
may  be  explored  and  developed  under 
this  cluster  are: 

1.  Mayday  systems  to  alert  dispatchers 
of  location  and  nature  and  extent  of  a 
problem  (e.g.,  crash,  breakdown,  etc.); 
and 

2.  Advanced  dispatching  and  vehicle- 
based  response  systems  (e.g.,  on 
emergency  medical  services  &  law 
enforcement  vehicles,  tow  trucks,  etc.) 
to  get  to  the  scene  quickly,  and  provide 


appropriate  care  (perhaps  for  the 
judicious  enforcement  of  iratTic  laws  as 
well). 

Tourism  and  Traveler  Information 
Services 

This  cluster  focuses  on  the  needs  of 
a  visitor  or  traveler  that  is  unfamiliar 
with  the  rural  area  they  are  in  or 
traveling  through,  h  includes  both 
information  ser voices  and  the  unique 
aspects  of  providing  mobility  services  to 
tourists  and  resorts,  since  many  times 
visitors  have  little  choice  of  mode  (no 
auto)  and  require  special  services.  It 
addresses  aspects  of  both  the  "Mobility 
and  Convenience"  and  "Economic 
VitaUty  and  Productivity"  goals  for  the 
ARTS  program.  Knowing  where  desired 
destinations  are,  how  to  get  to  them,  and 
conditions  along  the  way  adds  to  the 
mobility  and  convenience  of  an  area. 
Likewise,  travelers  must  be  aware  of 
destinations  before  they  can  visit  them 
and  providing  services  to  tourists  and 
others  unfamiliar  with  the  rural 
surroundings  enhances  the  economic 
vitality  of  the  area. 

The  needs  and  services  that  may  be 
bundled  in  this  cluster  include  such 
activities  as  electronic  yellow  pages, 
weather  and  condition  forecasting,  route 
advisory  information,  information 
dissemination  in  hotels,  roadside,  wide 
band  radio,  etc.  Once  in  a  resort  area, 
tourists  often  are  hindered  due  to  lack 
of  a  vehicle,  or  knowledge  of  the  area. 
Providing  mobility  through  transit, 
paratransit,  and  Global  Positioning 
Systems  (for  rental  cars)  may  also  be  an 
important  function.  This  cluster  would 
also  be  of  primary  interest  to  the 
Tourism  and  Visitors  Centers,  Economic 
Etevelopment  Bureaus,  as  well  as  the 
local  service  providers  (departments  of 
street  and  traffic,  transit  authorities. 
State  Department  of  Transportation,  and 
Park  Agencies). 

Tourism  may  also  be  a  concern  in  any 
rural  setting  during  major  events  and 
festivals.  At  these  events  the  traffic, 
local  population,  and  transportation 
problems  of  the  participants,  local 
residents,  and  emergency  services  swell 
to  many  times  their  average  levels. 
Event  logistics,  traffic  and  parking 
management,  provision  of  emergency 
communications,  etc.,  are  crucial  to  the 
success  of  these  events  and  yet  must  be 
temporary  in  nature,  and  in  most  cases 
understandable  to  volunteers. 

Some  of  the  advanced  systems  that 
may  be  explored  and  developed  under 
this  cluster  are: 

1.  Information  services  (electronic 
yellow  pages,  route  guidance,  etc.) 
provided  at  fixed  locations  (e.g.,  in 
hotels,  at  rest  areas,  at  modal  transfer 
stations,  etc.),  and  en-route: 


2.  Mobility  services  (transit, 
paratransit,  parking  systems,  etc.); 

3.  Smart  card  payment/transaction 
systems  for  transit  and  tourist 
transactions:  and 

4.  Portable  event  management 
systems  that  include  such  services  as 
traffic  management,  variable  message 
signs,  hotel  and  service  availabiUty  and 
directions  on  how  to  reach  services 
when  they  are  available. 

Public  Traveler  Services/Public 
Mobility  Services 

Isolation  and  accessibility  to  key 
services  are  critical  concerns  to  many 
rural  inhabitants.  Providing  transit, 
paratransit,  rural  addressing,  and  other 
services  associated  with  ability  to  make 
a  desired  trip  fall  within  the  Mobility 
Services  cluster.  As  the  nation  ages,  and 
becomes  more  transportation 
disadvantaged  the  need  for  MobiUty 
Services  and  the  safety  net  of 
accessibiUty  will  become  more  extreme. 
This  is  especially  true  for  rural  areas 
where  neighbors  are  often  miles  apart, 
trip  distances  are  long,  and  travel  to 
common  origins  and  destinations 
infrequent.  All  rural  residents,  visitors 
to  tourist  areas,  and  human  service 
providers  are  constituents  of  this 
cluster. 

The  first  major  need  associated  with 
this  cluster  is  finding  those  who  need 
services  and  providing  the  mobility 
safety  net  to  them.  Secondly, 
determining  how  to  provide  the  services 
in  an  efficient  and  effective  manner, 
since  often  those  providing  the  service 
have  very  high  operating  expenses.  This 
includes  the  sharing  of  information 
among  providers  which  can  be  used  to 
help  optimize  routing,  coordinate 
delivery,  and  reduce  fraud  in  claiming 
subsidies  from  service  providers.  Lastly, 
addressing  the  need  for  coordination 
and  communication  between  the  many 
providers  of  services  that  may  be 
involved  including  transit  agencies  and 
social  service  providers.  The  cluster 
includes  not  only  providing  mobility  to 
the  travelers  from  their  homes  and 
origins  and  destinations,  but  also 
increasing  the  ability  of  people  to  reach 
them  in  provision  of  other  services 
(nursing,  meals  on  wheels,  hospital  out 
patient,  etc.). 

Some  of  the  advanced  systems  that 
may  be  explored  and  developed  under 
this  cluster  are: 

1.  Advanced  transit,  paratransit 
systems,  etc.,  using  AVL  and  improved 
dispatching  (e.g.,  taking  advantage  of 
improved  rural  addressing  (i.e.,  using 
Global  Positioning  Satellites),  etc.); 

2.  Smart  card  payment/transaction 
systems  for  rider  payment  and  tracking 
(beat  fraud);  and 


3.  Advanced  ride  sharing  and  ride 
matching  systems. 

Infrastructure  Operations  and 
Maintenance 

Due  to  the  isolation,  distances,  and 
sheer  amount  of  rural  road  miles  the 
provision  of  infra-structure  maintenance 
and  operation  services  are  both  costly, 
and  often  inefficient.  Low  volumes  on 
the  roads  make  the  detection  of 
problems  and  conditions  a  concern. 
This  cluster's  focus  is  on  improving  the 
efficiency  of  the  maintenance  and 
operations  activities  for  the 
transportation  systems  within  rural 
areas.  Improving  and  automating  the 
highway  pavement  management 
systems,  providing  early  detection  and 
deployment  of  services  to  meet  severe 
conditions  (snow  removal,  salting,  etc.), 
maintaining,  operating,  and  linking 
local  and  statewide  traffic  operations 
centers,  managing  work  zones  are 
examples  of  the  ITS  elements  that 
would  fall  in  this  cluster.  It  is  closely 
related  to  the  next  cluster  which  focuses 
on  the  fleet  operations  in  rural  areas. 
The  maintenance  of  roads  and  the 
road  system  for  safe  operation  falls 
under  the  maintenance  organization 
activities.  Because  of  the  nature  of  rural 
settings,  the  cost  per  mile,  and  simply 
knowing  the  condition  of  the  system 
that  is  out  there,  is  very  high  and  often 
inefficient.  This  cluster  would  focus  on 
the  provision  of  services  to  help 
maintenance  organizations  perform 
their  functions  more  efficiently  and 
safely.  Pavement  management,  and 
normal  road  condition  detection  to 
reduce  the  costs  of  tracking  and 
planning  the  system  upkeep  is  critical. 
Some  of  the  other  needs  and  services 
that  fall  within  this  cluster  include: 
Management  of  road  crews  and  work 
zone  location;  road  striping  systems; 
weatherinformation  systems,  detection 
of  road  conditions;  coordination  of 
maintenance  activities;  and  flood 
control  and  detection. 

Also  general  operations  of  the 
physical  infrastructure  has  a  set  of 
needs  that  can  be  met  by  rural  ITS. 
These  include  traffic  management, 
traffic  signal  systems,  tracking  of  use  of 
the  system,  assisting  in  the  safety  and 
management  of  work  zone  areas,  etc. 
This  cluster  would  also  focus  on  how 
the  needs  and  desires  of  the  operation 
managers  of  the  road  and  other 
infrastructure  systems  can  be  provided 
for  using  ITS.  Again,  the  overall  focus 
would  be  to  provide  services  to  help 
reduce  the  costs  of  operations  and 
maintenance  activities  and  improve  the 
performance  and  efficiency  in  rural 
settings. 
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Some  of  the  advanced  systems  that 
may  be  explored  and  developed  under 
this  cluster  are: 

1.  Appropriate  traffic  signal  and 
traffic  management  systems  for  small 
urban  areas,  ultimately  linked  together 
(as  well  as  with  large  metropolitan 
TMCs)  as  part  of  a  statewide,  distributed 
information  system; 

2.  Automated  management  systems 
(e.g.,  bridge,  pavement,  roadside 
hardware,  etc.);  and 

3.  Advanced  work  zone  management 
and  traffic  control. 

Fleet  Operations  and  Maintenance 

The  cost  of  providing  services  for 
mobility  and  managing  the  fleets  used 
in  rural  settings  is  often  extremely  high 
for  the  same  reasons  as  found  in  the  last 
cluster.  The  distances  are  long,  and  the 
ability  to  combine  destinations  and 
provide  efficient  routing  often  poor.  The 
potential  for  ITS  to  improve  the 
coordination  of  fleets,  routing,  and 
communications  is  especially  high  in 
rural  areas. 

Fleet  operations  of  both  transit  and 
other  rural  fleets  has  a  different  focus 
than  infrastructure  operations.  The 
vehicles  must  be  scheduled,  routed, 
located,  and  maintained.  Management 
of  rural  fleets  takes  on  new  significance 
due  to  the  cost  and  low  use  per  mile  of 
operations.  This  cluster  would  focus  on 
the  coordination  and  provision  of 
services  for  rural  fleet  operations  and 
management.  It  includes  services  to 
transit  operators  and  paratransit 
providers,  as  well  as  the  fleets  of 
maintenance  and  other  areas.  Vehicle 
location  and  routing,  maintenance 
scheduling,  rural  addressing, 
coordination  of  services  and  billing 
between  providers,  etc.  all  would  fall 
within  this  cluster. 

Some  of  the  advanced  systems  that 
may  be  explored  and  developed  under 
this  cluster  are: 

1.  Advanced  dispatching  and  routing 
systems  (e.g.,  for  snow  plows,  transit 
operators,  etc.)  (includes  central 
processing  systems  and  vehicle-based 
systems  such  as  Automatic  Vehicle 
Location); 

2.  Advanced  vehicle  tracking  systems 
(e.g..  guidance  for  snow  plow  operators 
to  track  through  dangerous  areas 
covered  in  snow);  and 

3.  Fleet  maintenance  and 
management  systems. 

Commercial  Vehicle  Operations 

Commercial  Vehicle  Operations 
(CVO)  and  ITS  development  and 
support  is  carried  out  through  the 
parallel  ITS  CVO  program  under  the 
direction  of  the  FHWA  OfTice  of  Motor 
Carriers.  The  Vision  Statement  for  the 


ITS  CVO  program  is  stated  as  "Assisted 
by  technology,  trucks  and  buses  will 
move  safely  and  freely  throughout  North 
America."  It  is  a  voluntary  effort 
consisting  of  public  and  private 
organizations  working  together  to 
improve  highway  safety  and  motor 
carrier  productivity  through  the 
development  and  application  of  the 
CVO  User  Services  (Commercial  Vehicle 
Electronic  Clearance,  Automated 
Roadside  Safety  Inspections,  On-board 
Safety  Monitoring,  Commercial  Vehicle 
Administrative  Processes,  Hazardous 
Materials  Incident  Response,  and 
Freight  Mobility). 

Since  many  of  the  activities 
associated  with  commercial  vehicle 
operations  take  place  in  rural 
environments  there  are  a  number  of 
topics  and  services  of  mutual  interest 
between  the  Rural  and  CVO  ITS 
programs.  The  rural  ITS  program 
focuses  on  the  overall  ITS  services  and 
general  users  found  throughout  rural 
America  which  may  impact,  but  not  be 
tailored  to.  CVO  operations.  Many  of 
these,  such  as,  emergency  response  and 
Mayday  systems,  may  fall  into  other 
clusters.  The  Rural  CVO  cluster's 
primary  function  would  be  to  provide  a 
CVO  perspective  to  these  other  clusters 
to  ensure  that  CVO  needs  and 
requirements  are  also  considered  in  the 
development  of  the  overall  ITS 
apphcations.  The  Rural  CVO  cluster 
may  also  supplement  the  main  CVO  ITS 
Program  in  uniquely  rural  commercial 
operations  such  as  services  to 
agricultural  harvesting  and  migration 
operations  or  small  rural  commercial 
activities. 

As  stated,  an  important  aspect  of  this 
cluster  would  be  to  ensure  that  systems 
designed  to  meet  the  other  critical 
program  areas  also  included  the 
elements  and  perspectives  of  the 
commercial  vehicle  operators  (collecting 
and  tracking  CVO  specific  data, 
monitoring  and  tracking  specific 
vehicles,  meeting  unique  CVO 
information  needs,  etc.).  How  can  CVO 
operations  take  advantage  of  these 
clusters?  tan  CVO  and  general 
backbone  systems  be  combined?  What 
additional  requirements  are  necessary  to 
meet  CVO  needs?  These  are  questions 
that  may  be  addressed  in  fulfilling  this 
aspect  of  the  CVO  cluster. 

Another  major  component  of  this 
cluster  centers  around  the  agricultural 
harvesting  and  roundups  found  in  rural 
areas.  The  annual  migration  of  the 
harvesting  combines  in  the  Midwest,  the 
sugar  beet  harvest  in  Minnesota,  the 
roundups  in  ranch  and  sheep  country, 
etc.  all  require  focused  transportation 
activities  in  often  a  very  narrow  window 
of  opportunity.  People  need  to  know  the 


location  of  the  combines.  Logistics  and 
the  movement  of  the  trucks  in  and  out 
of  the  area  is  critical;  The  road 
maintenance  organizations  may  have 
special  requirements  before  and  after 
the  event.  All  of  these  concerns  point  to 
a  unique  set  of  needs  possibly 
overlooked  under  the  provision  of 
normal  day-to-day  services. 

Some  of  the  advanced  systems  that 
may  be  explored  and  develo|>ed  under 
this  cluster  are: 

1.  CVO-specific  requirements/needs 
within  the  other  critical  pro^nm  areas 
(e.g.,  rural  addressing,  logistics,  vehicle 
and  driver  monitoring),  vehicle  location 
systems  for  alerts  to  other  travelers  as 
well  as  for  other  tracking  needs, 
assistance  for  agricultural  harvesting, 
collecting  and  tracking  CVO  specific 
information  needs  (e.g.,  CVO-enhanced 
weather  advisories); 

2.  Services  to  assist  Agricultural 
Harvesting  and  Migration;  and 

3.  Other  services  in  support  of  small 
rural  commercial  enterprises.  On  the 
road  communications  and  paging,  low 
cost  vehicle  location  for  employees  in 
the  field,  etc.,  to  help  make  rural 
commercial  activities  more  viable  and 
cost-effective. 

8.  Next  Steps:  The  Program  Plan 

This  Strategic  Plan  for  the  ARTS 
program  has  described  the  vision, 
mission,  objectives,  and  measures  upon 
which  the  ARTS  program  is  built. 
Because  of  the  diversity  of  needs  and 
settings  in  rural  America,  it  also 
developed  seven  critical  program  areas, 
or  clusters,  which  provide  areas  of 
common  interest  and  focus  within  the 
overall  program.  The  ARTS  Program 
Plan  has  been  defined  using  the 
Strategic  Plan  and  its  critical  program 
areas  as  a  foundation.  Strategic  Planning 
is  also  a  continuing  process.  As  the 
implementation  of  the  program  moves 
forward,  a  key  element  is  the  ongoing 
evaluation  and  adjustment  of  the  plan  to 
account  for  new  knowledge  gained  by 
the  early  research,  shifting  priorities, 
etc.  This  "Performance  Feed  Forward" 
step  of  strategic  planning  will  be  carried 
out  as  part  of  each  budget  cycle. 

As  stated,  the  ARTS  Program  Plan 
will  be  developed  around  the  clusters, 
or  critical  program  areas.  The  tasks 
associated  with  the  development  of  the 
Program  Plan  are  underway  and 
include: 

1.  Continue  assessment  and 
evaluation  of  current  rural  ITS  projects; 

2.  Determine  what  is  known  and  not 
known  for  each  cluster; 

3.  Identify  potential  projects  and  costs 
associated  with  answering  the 
unknowns  within  each  cluster; 


4.  Set  strategic  priorities  within  and 
between  each  cluster; 

5.  Select  projects  (research,  field 
operational  tests,  targeted  model 
deployments)  to  reduce  the  unkno«rns 
within  each  cluster,  meet  the  goals, 
objectives  and  strategic  priorities,  and 
stay  within  budget  allocations  for  each 
fiscal  year;  and 

6.  Evaluate  progress  and  update  both 
the  Strategic  Plan  and  Program  Plan 
during  each  budget  cycle  (Performance 
Feed  Forward). 

(23U.S.C.  315;49CFR1.48) 
Issued  on:  March  7, 1997. 
Jane  F.  Garvey, 

Acting  Administrator,  Federal  Midway 
A  dministration . 
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Surface  Transportation  Board 

[Docket  No.  AB-433X] 

Idaho  Northern  &  Pacific  Railroad 
Company;  Atiandonment  Exemption  in 
Wallowa  and  Union  Counties,  OR 

AGENCY:  Surface  Transportation  Board — 
DOT. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  ICC  Termination  Act  of 
1995,  Pub.  L.  No.  104-88,  109  Stat.  803 
(the  ICCTA),  which  was  enacted  on 
December  29, 1995,  and  took  effiect  on 
January  1, 1996,  abolished  the  Interstate 
Commerce  Commission  (ICC)  and 
transferred  certain  functions  and 
proceedings  to  the  Surface 
Transportation  Board  (Board).  Section 
204(b)(1)  of  the  ICCTA  provides,  in 
gerieral,  that  proceedings  pending  before 
the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the 
law  in  effect  prior  to  January  1,  1996, 
insofar  as  they  involve  functions 
retained  by  the  ICCTA.  This  decision 
relates  to  a  proceeding  that  was  pending 
with  the  ICC  prior  to  January  1,  1996, 
and  to  functions  that  are  subject  to 
Board  jurisdiction  pursuant  to  49  U.S.C. 
10903.  Therefore,  this  decision  applies 
the  law  in  effect  prior  to  the  ICCTA.  and 
citations  are  to  the  former  sections  of 
the  statute,  unless  otherwise  indicated. 
The  Board,  under  49  U.S.C.  10505 
exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  10903-04,  the 
abandonment  by  Idaho  Northern  & 
Pacific  Railroad  Company  of  a  60.58- 
mile  portion  of  its  Joseph  Branch  line, 
in  Wallowa  and  Union  Counties,  OR, 
subject  to  standard  labor  protective 
conditions  and  environmental 
conditions. 


DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  April  17, 
1997.  Formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR  1152.27(c)(2) 
must  be  filed  by  March  28, 1997; 
petitions  to  stay  must  be  filed  April  2, 
1997;  requests  for  a  pubUc  use  condition 
in  conformity  with  49  CFR  1152.28(a)(2) 
must  be  filed  by  April  7, 1997;  and 
petitions  to  reopen  must  be  filed  by 
April  14. 1997. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  Docket  No. 
AB-433X  must  be  filed  with:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  all 
pleadings  must  be  served  on  petitioner's 
representative:  Robert  A.  Wimbish,  1920 
N  Street,  NW.,  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  (TDD  for 
the  hearing  impared:  (202)  565-1695.] 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  1925  K  Street,  NW.,  Suite 
210,  Washington,  DC  20006  [Telephone: 
(202)  289-4357).  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  565-1695.) 

Decided:  March  12. 1997. 
By  the  Board,  Chairman  Morgan  and  Vice 
Chainnan  Owen. 

Vernon  A.  Williams, 

Secretary. 
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DEPARTMENT  OF  THE  TREASURY 

Sutxnission  to  OMB  for  Review; 
Comment  Request 

March  10, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  - 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 


Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1380. 

Regulation  ID  Number:  IA-17-90 
(Final). 

Type  of  Review:  Extension. 

Title:  Reporting  Requirements  for 
Recipients  of  Points  Paid  on  Residential 
Mortga^s. 

Description:  To  encourage  compliance 
with  the  tax  laws  relating  to  the 
mortgage  interest  deduction,  the 
regulations  require  the  reporting  on 
Form  1098  of  points  paid  on  residential' 
mortgages.  Only  businesses  that  receive 
mortgage  interest  in  the  course  of  a  trade 
or  business  are  affected  by  this  reporting 
requirement. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
37,644. 

Estimated  Burden  Hours  Per 
Respondent:  7  hours.  31  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
283,056  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571. 1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-6791  Filed  3-17-97;  8:45  am) 

BM.LWG  COOE  4830-01-P 


Office  of  the  Comptroller  of  ttie 
Currency 

[Docket  No.  97-01] 

Preemption  Determination 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Reopening  of  comment  period. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  reopening  the 
pubUc  comment  period  on  the  OCC's 
notice  and  request  for  comment 
regarding  a  request  it  has  received  for  a 
preemption  determination  regarding 
certain  provisions  of  the  Rhode  Island 
Financial  Institution  Insurance  Sales 
Act. 

DATES:  Comments  must  be  received  by 
May  15,  1997. 

ADDRESSES:  Comments  should  be  sent  to 
the  Communications  Division,  250  E 
Street,  SW,  Third  Floor,  Washington, 
DC  20219.  Attention  Docket  No.  97-01. 
In  addition,  comments  may  be  sent  by 
facsimile  transmission  to  FAX  niunber 
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(202)  874-5274  or  by  Internet  mail  to 
REGS.COMMENTS@OCC.TREAS.GOV. 
Comments  will  be  available  for 
inspection  and  photocopying  at  the  E 
Street,  SW,  location.  Appointments  for 
inspection  of  comments  can  be  made  by 
calling  (202)  874-4700. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzette  Greco,  Senior  Attorney, 
Securities  and  Corporate  Practices 
Division,  (202)  874-5210  or  Stuart 
Feldstein,  Assistant  Director,  Legislative 
and  Regulatory  Activities  Division. 
(202) 874-5090. 

SUPPt.EMENTARY  INFORMATION:  The  OCC 
has  been  asked  to  determine  whether 
certain  provisions  of  the  Rhode  Island 
Financial  Institution  Insurance  Sales 
Act  (FnSA),  pertaining  to  sales  of 
insurance  by  financial  institutions,  are 
preempted  by  provisions  of  Federal  law. 
On  January  14,  1997.  the  OCC  sought 
comment  on  this  request  by  notice 
published  in  the  Federal  Register  (62 
FR  1950).  The  deadline  for  submission 
of  comments  was  February  13, 1997. 

As  the  Federal  Register  notice  and 
request  for  comment  indicated,  the 
Rhode  Island  law  imposes  a  number  of 
requirements  upon  financial  institutions 
engaged  in  the  solicitation  and  sale  of 
insurance  that  differ  from  the 
requirements  that  apply  to  other 
insurance  agents  and  agencies.  The 
request  for  a  preemption  determination 
contends  that  these  special 
requirements  prevent  or  significantly 
interfere  with  the  ability  of  a  national 
bank  to  exercise  its  authority  under  12 
U.S.C.  92.  See  Bamett  Bank  of  Marion 
County.  Nj\.  v.  BUI  Nelson,  Florida 
Insurance  Commissioner,  et  aJ.,  116 
set.  1103,  1109  (1996)  (stating that 
state  laws  are  applicable  to  national 
banks  provided  they  do  not  "prevent  or 
significantly  interfere"  with  national 
banks'  exercise  of  their  powers). 

Section  92  authorizes  a  national  bank 
"located  and  doing  business  in  any 
place  the  population  of  which  does  not 
exceed  five  thousand  *   *   •  (to)  act  as 
the  agent  for  any  fire,  life,  or  other 
insurance  company,"  to  "solicitlj  and 
selllj  insurance,"  to  "collec|t| 
premiums,"  and  to  "receive  for  services 
so  rendered  •   •   •  fees  or 
commissions,"  subject  to  rules  and 
regulations  prescribed  by  the 
Comptroller  of  the  Currency.  The  FIISA 
special  requirements  include  a 
provision  prohibiting  banks  from 
requiring  or  implying  that  the  purchase 
of  insurance  products  fit>m  a  bank  is 
related  to  receiving  another  banking 
product  or  service,  a  provision 
restricting  where  a  bank's  licensed  agent 
can  solicit  the  sale  of  insurance,  a 
provision  prohibiting  certain  bank 


employees  from  soliciting  and  selling 
insurance,  a  provision  requiring 
separate  applications  for  loans  and 
insurance,  and  a  provision  limiting  the 
ability  of  a  bank  to  use  its  customer 
information  to  solicit  and  sell  insurance. 

The  OCC  is  reopening  the  comment 
period  until  May  15,  1997,  to  allow 
interested  parties  the  opportunity  to 
consider  the  effect,  if  any,  of  a  pending 
Rhode  Island  regulation  that  would 
implement  the  FIISA.  On  December  13, 
1996,  the  Rhode  Island  Department  of 
Business  Regulation  (DBR),  Insurance 
Division,  published  notice  of  its 
proposal  to  promulgate  Regulation  90,  a 
rule  that  would  apply  to  the  sale  of 
insurance  by  financial  institutions  in 
Rhode  Island.  Copies  of  the  proposed 
regulation  are  on  file  at  the  DBR. 
Subsequently,  on  February  10.  1997,  the 
DBR  held  a  public  hearing  on  proposed 
Regulation  90.  The  DBR  has  stated  that 
it  intends  to  file  Regulation  90,  as 
amended  to  reflect  any  changes  from  the 
proposed  rule,  with  the  Rhode  Island 
Secretary  of  State  in  early  April,  1997. 
The  final  regulation  is  expected  to  take 
effect  in  mid-1997. 

In  addition,  the  comments  received  to 
date  on  this  matter  raise  certain  points 
on  which  additional  information  would 
be  helpful  to  the  OCC.  Specifically,  the 
OCC  invites  commenters  to  address  the 
following  issues: 

1.  How  would  national  banks  have  to 
change  the  way  they  conduct  their 
insurance  sales  activities  to  conform  to 
the  provisions  of  the  FIISA  that  are 
described  in  the  January  14,  1997 
Federal  Register  notice?  Commenters 
should  address  with  specificity  any 
business  or  operational  adjustments, 
and  associated  costs,  involved  in 
conforming  their  operations  to  the  FIISA 
provisions. 

2.  The  FIISA  contains  certain 
requirements  intended  to  address  the 
potential  for  customer  confusion  with 
regard  to  bank  sales  of  insurance.  What 
other  approaches,  including  other 
formal  mechanisms,  are  available  to 
ensure  that  consumers  are  adequately 
protected? 

3.  Would  any  of  the  provisions  of  the 
FIISA  described  in  the  OCC's  previous 
notice  disproportionately  impact 
community  banks  with  respect  to 
personnel  or  other  costs? 

4.  To  what  extent  would  any  of  the 
FIISA  provisions  impact  the  ability  of 
banks  to  use  streamlined  physical 
facilities  which  employ  fewer  staff  and 
rely  on  technology  to  a  greater  extent 
than  a  traditional  branch?  To  the  extent 
there  was  any  impact,  how  would 
customer  convenience  be  affected? 
Would  any  of  the  provisions  have  a 
detrimental  affect  on  convenient 


availability  of  a  full  line  of  products  to 
customers? 

5.  Banks  operating  in  low-income 
areas  increasingly  are  seeking  to 
develop  more  efficient,  low-overhead 
facilities  and  delivery  systems  when 
providing  products  and  services  in  these 
areas.  Would  compliance  with  any 
provisions  of  the  FIISA  result  in 
operating  costs  and  burdens  that  would 
deter  banks  from  providing  insurance  in 
low-income  areas  and  thereby  lessen 
access  to  a  full  line  of  financial  products 
and  services  in  low-income 
communities? 

6.  What  effect  do  recent  amendments 
to  the  Fair  Credit  Reporting  Act.  15 
U.S.C.  1681  et  seq.,  have  on  the  FIISA 
provisions  limiting  the  ability  of  a  bank 
to  use  its  customer  information  to  solicit 
and  sell  insurance?  The  OCC  welcomes 
comments  on  these  issues  and  on  any 
aspect  of  the  FIISA  on  which  the  OCC 
has  been  asked  to  consider  preemption. 

Dated:  March  11.1997. 
Eugene  A.  Ludwig. 
Comptroller  of  the  Currency. 
|FR  Doc.  97-6708  Filed  3-17-97;  8:45  am) 

BILLMQ  CODE  4«10-33-P 


Customs  Service 

Proposed  Collection;  Comment 
Request;  Certificate  of  Registration 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Certificate 
of  Registration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  May  19. 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group.  Room  6216,  1301 
Constitution  Ave.,  NW,  Washington, 
DC.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  J.  Edgar  Nichols.  Room 
6216, 1301  Constitution  Avenue  NW. 
Washington.  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPt.EMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 


proposed  and/or  continuing  information 
collections  pursuant  to  the  Pajjerwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utihty;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  simmiarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  pubUc  record.  In  this 
docuiment  Customs  is  soUciUng 
comments  concerning  the  following 
information  collection: 

Title:  Certificate  of  Registration. 

OMB  Number:  1515-0014. 

Form  Number:  Customs  Forms  4455 
and  4457. 

Abstract:  The  Certificate  of 
Registration  is  used  to  expedite  free 
entry  or  entry  at  a  reduced  rate  on 
foreign  made  personal  articles  which  are 
taken  abroad.  There  articles  are  dutiable 
each  time  they  are  brought  into  the 
United  States  luiless  there  is  acceptable 
proof  of  prior  possession. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This" 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals,  travelers. 

Estimated  Number  of  Respondents: 
200,000. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  10,000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  March  10, 1997. 
I.Edgar  Nichols, 
Information  Services  Group. 
(FR  Doc.  97-6722  Filed  3-17-97;  8:45  am] 
BHJJNQ  CODE  4«2IMtt-P 
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Proposed  Collection;  Comment 
Request;  Declaration  of  Free  Entry  of 
Returned  American  Products 
(Customs  Form  3311) 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  IDeclaration 
of  Free  entry  of  Returned  American 
Products.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  May  19, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  6216,  1301 
Constitution  Ave..  NW,  Washington, 
D.C.  20229. 

FOR  FURTHER  MFOflMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216. 1301  Constitution  Avenue  NW, 
Washington.  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFOraHATKm:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursiiant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utihty,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  pubUc  record.  In  this 
dociunent  Customs  is  soUciting 
comments  concerning  the  follovtong 
information  collection: 


Title:  IDeclaration  of  Free  entry  of 
Returned  American  Products 

OMB  Number:  1515-0043 

Form  Number:  Customs  Form  3311 

Abstract:  This  collection  of 
information  is  used  as  a  supporting 
documents  which  substantiates  the 
claim  for  duty  bee  status  for  returning 
American  products. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change) 

Affected  Public:  Businesses, 
Individuals, 

Estimated  Number  of  Respondents: 
12,000 

Estimated  Time  Per  Respondent:  6 
minutes 

Estimated  Total  Annual  Burden 
Hours:  51,000 

Estimated  Total  Annualized  Cost  on 
the  Public:  $198,000. 

Dated:  March  10. 1997 
J.Edgar  Nichols, 

Information  Services  Group. 

(FR  Doc.  97-6723  Filed  3-17-97;  8:45  am] 

MLUNG  CODE  4«2IM»-«> 


Proposed  Collection;  Comntent 
Request;  Protest 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Protest. 
This  request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  May  19, 1997,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  6216. 1301 
Constitution  Ave.,  NW,  Washington, 
DC.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216. 1301  Constitution  Avenue  NW, 
Washington.  DC.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  pubhc  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
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collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13;  . 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Protest. 

OMB  Number:  1515-0056. 

Form  Number:  Customs  Form  19. 

Abstract:  This  collection  is  used  by  an 
importer,  filer,  or  any  party  at  interest 
to  petition  the  Customs  Service,  or 
Protest,  any  action  or  charge,  made  by 
the  port  director  on  or  against  any; 
imported  merchandise,  merchandise 
excluded  from  entry,  or  merchandise 
entered  into  or  withdrawn  from  a 
Customs  bonded  warehouse. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals.  Institutions. 

Estimated  Number  of  Respondents: 
3,750. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours.  41,250. 

•    Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

[)ated:  March  11, 1997. 
J.  Edgar  Nichols, 
Information  Services  Croup. 
tra  Doc.  97-6724  Filed  3-17-97;  8:45  am] 
MJJNQ  COOC  4«M-0I-P 


Proposed  Collection;  Comment 
Request;  Crew  Members  Declaration 

action:  Notice  and  request  for 
comments. 


SUMMARY:  As  part  of  its  continuing  eff^ort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Crew 
Members  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  May  19, 1997,  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  6216,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216,  1301  Constitution  Avenue  NW, 
Washington.  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciiracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  pubUc  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Crew  Members  Declaration. 

OMB  Number:  1515-0063. 

Form  Number:  Customs  Form  5129. 

Abstract:  This  document  is  used  to 
accept  and  record  importations  of 
merchandise  by  crew  members,  and  to 
enforce  agricultural  quarantines,  the 
currency  reporting  laws,  and  the 
revenue  collection  laws. 


Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
5,968,351. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  298,418. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  March  12. 1997. 
V.  Carol  Barr, 

Printing  and  Records  Senrices  Group. 
[PR  Doc.  97-6725  Filed  3-17-97;  8:45  am) 
BILUNOCODE  4820-02-^ 


Proposed  Collection:  Comment 
Request;  Foreign  Assembler's 
Declaration  (Witii  Endorsement  by 
Importer) 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Foreign 
Assembler's  Declaration  (with 
Endorsement  by  Importer).  This  request 
for  comment  is  being  made  pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  May  19, 1997,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group.  Room  6216, 1301 
Constitution  Ave.,  NW.  Washington. 
DC.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216, 1301  Constitution  Avenue  NW, 
Washington.  D.C.  20229.  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utihty;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  biutien  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  siunmarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
docimient  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Foreign  Assembler's  Declaration 
(with  Endorsement  by  Importer). 

OKtB  Number:  1515-0088. 

Form  Number:  N/A. 

Abstract:  The  Foreign  Assembler's 
Declaration  with  Importer's 
Endorsement  is  used  by  Customs  to 
substantiate  a  claim  for  duty  free 
treatment  of  U.S.  fabricated  components 
sent  abroad  for  assembly  and 
subsequently  returned  to  the  U.S. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals. 

Estimated  Number  of  Respondents: 
2.730. 

Estimated  Time  Per  Respondent:  50 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  302,402. 

Estimated  Total  Annualized  Cost  on 
the  Public:  W A. 

Dated:  March  11, 1997. 
J.  Edgar  Nichols. 
Information  Services  Group. 
[FR  Doc.  97-6726  Filed  3-17-97;  8:45  am] 
MLUNQ  COOC  4tie-0t-P 
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Proposed  Collection;  Comment     ~ 
Request;  Free  Admittance  Under 
Conditions  of  Emergency 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  e£fort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Free 


Admittance  Under  Conditions  of 
Emergency.  This  request  for  comment  is 
being  made  pursuant  to  the  PaperwoA 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  May  19.  1997,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  6216, 1301 
Constitution  Ave.,  NW,  Washington, 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols.  Room 
6216, 1301  Constitution  Avenue  NW. 
Washington.  D.C.  20229.  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
docimtient  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Free  Admittance  Under 
Conditions  of  Emergency. 
OMB  Number:  1515-0130. 
Form  Number:  N/A. 
Abstract:  This  collection  of 
information  will  be  used  in  the  event  of 
emergency  or  catastrophic  event  to 
monitor  goods  temporarily  admitted  for 
the  purpose  of  rescue  or  relief. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 


Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Nonprofit  Assistance 
Organizations. 

Estimated  Number  of  Respondents:  1. 

Estimated  Time  Per  Respondent:  1 
minute. 

Estimated  Total  Annual  Burden 
Hours:  1. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  March  11, 1997. 
J.EdgarNidMlB. 

Information  Services  Group. 

[FR  Doc  97-6727  FUed  3-17-97;  8:45  am] 
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CUSTOMS  SERVICE 

Proposed  Collection;  Comment 
Request;  Hartx>r  Maintenance  Fee 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Harbor 
Maintenance  Fee.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  May  19, 1997,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  6216, 1301 
Constitution  Ave.,  NW,  Washington, 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216. 1301  Constitution  Avenue  NW. 
Washington.  D.C.  20229.  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burdrai  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quaUty,  utility,  and  clarity 
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of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Harbor  Maintenance  Fee. 

OMB  Number:  1515-0158. 

Form  Number:  Customs  Forms  349 
and  350. 

Abstract:  This  collection  of 
information  will  be  used  to  verify  that 
the  Harbor  Maintenance  Fee  paid  is 
accurate  and  current  for  each 
individual,  importer,  exporter,  shipper, 
or  cruise  line. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Institutions. 

Estimated  Number  of  Respondents: 
18,095. 

Estimated  Time  Per  Respondent:  26 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  32.245. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  March  11. 1997. 
|.  Edgw  Nichok, 
Information  Services  Group. 
IFR  Doc  97-6728  Filed  3-17-97;  8:45  ami 
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Customs  Servic* 

Proposed  Collection;  Comment 
Request;  Electronic  Entry  Filing 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperworli  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Electronic 
Entry  Filing.  This  request  for  comment 
is  being  made  pursuant  to  the 
Faperworlt  Reduction  Act  of  1995  (Pub. 
L.  104-13:  44  U.S.C.  3505(c)(2)). 


DATES:  Written  comments  should  be 
received  on  or  before  May  19,  1997,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group.  Room  6216. 1301 
Constitution  Ave.,  NW,  Washington, 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216,  1301  Constitution  Avenue  NW, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Electronic  Entry  Filing. 

OMB  Number:  1515-0174. 

Form  Number:  N/A. 

Abstract:  The  Electronic  Entry  Filing 
Regulations  define  the  requirements  for 
qualifled  Brokers.  Importers,  and 
Service  Bureaus  to  file  electronically 
through  the  Automated  Broker  Interface 
(ABI)  entry  and  entry  summary  data. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses. 
Institutions. 

Estimated  Number  of  Respondents:  14 
million. 


Estimated  Time  Per  Respondent:  1 
second. 

Estimated  Total  Annual  Burden 
Hours:  10,000. 

Estimated  Total  Annualized  Cost  on 
the  Public;  N/A. 

Dated:  March  11. 1997. 
|.  Edgar  Nichob, 

Information  Services  Group. 

(PR  Doc.  97-6729  Filed  3-17-97;  8:45  am) 
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Proposed  Collection;  Comment 
Request;  Importers  ID  Input  Record 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Importers 
ID  Input  Record.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  May  19, 1997,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service.  Information 
Services  Group,  Room  6216, 1301 
Constitution  Ave.,  NW,  Washington, 
DC.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216, 1301  Constitution  Avenue  NW, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPt.EMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 


information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Importers  ID  Input  Record. 

OMB  Number:  1515-0191. 

Form  Number:  Customs  Form  5106. 

Abstract:  This  document  is  filed  with 
the  first  formal  entry  which  is  submitted 
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or  the  first  request  for  services  that  will 
result  in  the  issuance  of  a  bill  or  a 
refund  check  upon  adjustment  of  a  cash 
collection. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses/ 
Institutions. 

Estimated  Number  of  Respondents: 
500. 


Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Anriual  Burden 
Hours:  100. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  March  12. 1997. 
V.  Carol  Barr. 

Printing  and  Becords  Services  Group. 
IFR  Doc.  97-6730  Filed  3-17-97;  8:45  am) 
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Part  II 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  71 

Proposed  Modification  of  Class  D 
Airspace  South  of  Abbotsford,  British 
Columbia  (BC),  on  the  United  States  Side 
of  the  U.S^Canadian  Border,  and  Mie 
Proposed  Establishment  of  a  Class  C 
Airspace  Area  in  the  Vicinity  of  Point 
Roberts,  Washington  (WA);  Proposed 
Rule 
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DEPARTMEFfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  93-AWA-16] 

RIN  2120-AA66 

Proposed  Modification  of  Class  D 
Airspace  South  of  Abbotsford,  British 
Columbia  (BC),  on  the  United  States 
Side  of  the  U.S./Canadian  Border,  and 
the  Proposed  Establishment  of  a  Class 
C  Airspace  Area  in  the  Vicinity  of  Point 
Rot>erts,  Washington  (WA) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  Class  C  airspace  area  in  the 
United  States  (U.S.)  in  the  vicinity  of 
Point  Roberts,  Washington,  with  a 
ceiling  of  12.500  feet  mean  sea  level 
(MSL)  and  a  floor  of  2,500  feet  MSL.  In 
addition,  this  notice  proposes  to  extend 
the  existing  Abbotsford  Class  D  airspace 
area,  into  airspace  which  is  currently 
Class  E  airspace,  and  lower  the  ceiling 
from  3.000  to  2.500  feet  MSL  in  U.S. 
airspace  southwest  of  the  Abbotsford 
Airport  along  the  U.S./Canadian  border. 
The  FAA  is  proposing  these  actions  to 
assist  Transport  Canada's  efforts  to 
reduce  the  risk  of  midair  collision, 
enhance  safety,  and  improve  air  traffic 
flows  within  the  Vancouver  and 
Abbotsford.  BC,  International  Airport 
areas. 

DATES:  Comments  must  be  received  on 
or  before  May  2.  1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket 
(AGC-2001.  Airspace  Docket  No.  93- 
AWA-16.  800  Independence  Avenue. 
SW..  Washington,  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel.  Room  916,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  office  of  the  Regional  Air 
Traffic  Division,  1601  Lind  Avenue, 
SW.,  Renton.  WA  98055-4056. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy.  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  800  Independence 
Avenue,  SW..  Washington.  EX:  20591: 
telephone:  (202)  267-8783. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  speciHcally  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AWA-16."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  flled  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of  Air 
Traffic  Airspace  Management,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-6783.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

Background 

On  April  22,  1982.  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47 
FR  17448).  The  plan  encompassed  a 
review  of  airspace  use  and  procediual 
aspects  of  the  air  traffic  control  (ATC) 
system.  Among  the  main  objectives  of 
the  NAR  was  the  improvement  of  the 
ATC  system  by  increasing  efficiency 


and  reducing  complexity.  In  its  review 
of  terminal  airspace,  NAR  Task  Group 
1-2  concluded  that  Terminal  Radar 
Service  Areas  (TRSA's)  should  be 
replaced.  Four  types  of  airspace 
configurations  were  considered  as 
replacement  candidates,  of  which 
Model  B,  since  redesignated  Airport 
Radar  Service  Area  (ARSA),  was 
recommended  by  a  consensus  of  the 
task  group. 

The  FAA  published  NAR 
Recommendation  1-2.2.1,  "Replace 
Terminal  Radar  Service  Areas  with 
Model  B  Airspace  and  Service"  in 
Notice  83-9  (July  28,  1983;  48  FR 
34286)  proposing  the  establishment  of 
ARSA's  at  the  Robert  Mueller  Municipal 
Airport,  Austin.  TX.  and  the  Port  of 
Columbus  International  Airport, 
Columbus.  OH.  ARSA's  were  designated 
at  these  airports  on  a  temporary  basis  by 
SFAR  No.  45  (October  28.  1983;  48  FR 
50038)  to  provide  an  operational 
confirmation  of  the  ARSA  concept  for 
potential  application  on  a  national 
basis. 

Following  a  confirmation  period  of 
more  than  a  year,  the  FAA  adopted  the 
NAR  recommendation  and,  on  February 
27,  1985,  issued  a  final  rule  (50  FR 
9252;  March  6,  1985)  defining  ARSA 
airspace  and  establishing  air  traffic  rules 
for  operation  within  such  an  area. 

Concurrently,  by  separate  rulemaking 
action.  ARSA's  were  permanently 
established  at  the  Austin.  TX. 
Columbus.  OH,  and  the  Baltimore/ 
Washington  International  Airports  (50 
FR  9250;  March  6,  1985).  The  FAA 
stated  that  future  notices  would  propose 
ARSA's  for  other  airports  at  which 
TRSA  procedures  were  in  effect. 

Additionally,  the  NAR  Task  Group 
recommended  that  the  FAA  develop 
quantitative  criteria  for  proposing  to 
establish  ARSA's  at  locations  other  than 
those  which  were  included  in  the  TRSA 
replacement  program.  The  task  group 
recommended  that  these  criteria 
include,  among  other  things,  traffic  mix, 
flow  and  density,  airport  configuration, 
geographical  features,  collision  risk 
assessment,  and  ATC  capabilities  to 
provide  service  to  users.  These  criteria 
have  been  developed  and  are  being 
published  via  the  FAA  directives 
system. 

The  FAA  has  established  ARSA's  at 
121  locations  under  a  paced 
implementation  plan  to  replace  TRSA's 
with  ARSA's.  This  is  one  of  a  series  of 
notices  to  implement  ARSA's  at 
locations  with  TRSA's  or  locations 
without  TRSA's  that  warrant 
implementation  of  an  ARSA.  Airspace 
Reclassification,  effective  September  16, 
1993,  reclassified  aRSA's  as  Class  C 
airspace  areas.  This  change  in 


terminology  is  reflected  in  the 
remainder  of  this  NPRM. 

This  notice  proposes  Class  C  airspace 
designation  at  locations  which  were  not 
identified  as  candidates  for  Class  C  in 
the  preamble  to  Amendment  No.  71-10 
(50  FR  9252).  Other  candidate  locations 
will  be  proposed  in  future  notices 
published  in  the  Federal  Register. 

This  proposal  would  affect  airspace 
currently  served  by  the  Vancouver  and 
Abbotsford  air  traffic  facilities  in  the 
vicinity  of  Point  Roberts,  WA,  along  the 
Canadian  border.  Vancouver  and 
Abbotsford  Airports  are  both 
international  and  public-use  airports 
located  in  Canada.  The  U.S.  airspace 
subject  to  the  provisions  of  this  proposal 
is  currently  designated  as  a  Class  E 
airspace  area.  Passenger  enplanements 
reported  at  the  Vancouver  in  1995  was 
312,000,  up  from  301,000  in  1994.  This 
volume  of  passenger  enplanements  and 
aircraft  operations  meets  the  FAA 
criteria  for  establishing  Class  C  airspace 
to  enhance  safety. 

Pre-NPRM  Public  Input 

As  announced  in  the  Federal  Register 
on  March  22, 1995  (60  FR  15172),  two 
pre- NPRM  airspace  meetings  were  held 
on  May  9-10, 1995,  in  Friday  Harbor 
and  Bellingham,  WA.  The  purpose  of 
these  meetings  was  to  provide  local 
airspace  users  with  an  opportunity  to 
present  input  on  the  Transport  Canada 
proposal  prior  to  initiating  any 
regulatory  action.  In  the  ensuing 
comment  period,  which  closed  on  July 
10, 1995,  over  300  comments  were 
received  in  overwhelming  opposition  to 
the  proposal.  The  majority  of  this 
opposition  centered  around  the 
significant  amount  of  airspace  required 
for  the  original  proposal.  'The  original 
proposal  would  have  required  the 
reclassification  of  airspace  in  five 
contiguous  areas  from  Abbotsford 
Airport,  across  Bellingham  Airport,  to  a 
point  south  of  San  Juan  Island.  As  a 
result,  subsequent  meetings  were  held 
between  Transport  Canada,  FAA,  and 
general  aviation  groups  to  mitigate  these 
concerns.  These  meetings  resulted  in  an 
agreement  to  revise  Transport  Canada's 
July  1994  proposal.  Of  the  original  five 
airspace  areas,  only  three  would  be 
recommended  for  inclusion  in  the 
revised  proposal.  This  revision 
significantly  reduced  the  amount  of 
Class  C  airspace  required. 

On  April  5, 1996,  the  FAA  published 
a  Notice  of  Public  Meeting  (61  FR 
15331),  to  announce  another  informal 
airspace  meeting  to  solicit  comments 
from  airspace  users,  and  others, 
regarding  Transport  Canada's  revised 
proposal.  Since  only  three  areas  were 
retained  in  the  Transport  Canada 


revised  proposal  request,  only  those 
comments  pertaining  to  these  areas  were 
considered  and  incorporated  in  this 
NPRM  and  are  summarized  below. 

Analysis  of  CommentB 


Conunents  Summary 

The  FAA  agrees  with  the  majority  of 
the  commenters  that  the  significant 
amount  of  airspace  to  be  reclassified  in 
the  original  proposal  was  not  in  the  best 
interest  of  the  aviation  community.  The 
FAA  recognizes  that  flight  safety  is  the 
paramount  concern,  and  agrees  that  a 
lesser  amount  of  airspace  could  meet 
the  needs  of  Transport  Canada's  flight 
safety  concerns.  In  coordination  with 
aviation  groups  and  Transport  Canada, 
thb  original  proposal  was  modified.  The 
modified  proposal  redefines  the  U.S. 
airspace  west  and  southwest  of  Point 
Roberts,  WA,  wnthin  a  16-nautical-mile 
(NM)  arc  of  the  Vancouver  Very  High 
Frequency  Omnidirectional  Range 
(VOR),  from  above  2,500  feet  to  12,500 
feet  MSL.  This  area  would  in  effect 
designate  a  wedge  of  U.S  airspace 
between  Vancouver  and  Victoria  as 
Class  C  airspace.  Redefining  this  area 
with  reference  to  the  Vancouver  VOR 
would  make  the  proposed  area  easily 
navigable  by  aircraft  transiting  the 
proposed  area.  The  proposed  Class  C 
and  the  modified  Class  D  airspace  areas 
in  this  proposal  are  immediately  south 
of  the  U.S./Canadian  border  on  the 
instrument  approach  to  Abbotsford 
Airport.  This  proposal  would  reduce  the 
potential  for  near  midair  collisions 
between  instrument  flight  rules  (IFR) 
and  unknown  visual  flight  rules  (VFR) 
aircraft  engaged  in  north-south  border 
crossings  in  U.S.  airspace  controlled  by 
NAV-Canada.  In  addition,  the  extension 
of  the  Abbotsford  Class  D  airspace  area, 
with  the  overlay  of  Class  C  airspace, 
would  provide  protection  for  aircraft 
engaged  in  flight  training  from 
unidentified  VFR  aircraft. 

Comments 

One  commenter  stated  that  Area  1 
[referred  to  in  this  document  as  the 
wedge  of  airspace  located  southwest  of 
Point  Roberts.  WA]  is  larger  than  it 
needs  to  be.  The  commenter  suggested 
that  the  eastern  border  should  be  mpved 
west  about  2  miles  to  lessen  the  impact 
on  Point  Roberts,  and  thereby  conform 
more  to  the  traffic  needs  that  exist. 

Another  commenter  stated  that  Area  2 
(U.S.  airspace  south  and  east  of  Point 
Roberts]  makes  it  easy  for  Transport 
Canada  to  design  traffic  flow  patterns 
into  and  out  of  Vancouver  International 
Airport.  In  addition,  this  commenter 
stated  that  increased  traffic  flow  would 
lead  to  expanded  approaches  and 


departures  at  Vancouver.  This 
commenter's  concern  is  that  the 
resulting  increase  in  air  traffic  will  be 
rerouted  into  U.S.  airspace  instead  of 
Canadian  airspace.  This  commenter 
suggested  that  the  proposed  airspace 
redesignations  are  uiuiecessary  because 
Transport  Canada  has  sufficient  airspace 
within  Canadian  territory  to 
accommodate  its  safety  concerns. 

The  FAA  does  not  agree,  and  further 
believes  that  safety  MriU  be  enhanced  by 
removing  the  gap  in  the  Vancouver 
terminal  control  area,  by  reducing  the 
potential  for  conflicts  between  IFR  and 
VFR  aircraft. 

One  conunenter  stated  that  the  reason 
Transport  Canada  has  requested 
increased  control  of  U.S.  airspace  is 
because  Abbotsford  Airport's  role  as  an 
instrument  flight  training  fecility  has 
caused  a  significant  increase  in  air 
traffic.  The  commenter  recommends 
relocating  the  Abbotsford  approach 
procedure  turn  to  the  north  side  of  the 
approach  course.  According  to  the 
commenter,  this  would  place  the 
protected  airspace  for  the  procedure 
ttuTi  in  Canadian  territory.  The 
commenter  believes  that  this 
modification  would  remove  the 
perceived  encroachment  on  Blaine 
Airport,  WA. 

Tne  FAA  does  not  agree.  The  heavy 
volume  of  instrument  flight  training 
being  conducted  in  the  Abbotsford  area, 
coupled  with  north-south  border 
crossings,  requires  the  modification  of 
the  existing  airspace.  Further,  the  FAA 
believes  that  if  the  procedure  turn  was 
moved  north,  Abbotsford's  protected 
airspace  could  conflict  with  Langley, 
BC,  Airport's  control  zone.  Finally,  the 
FAA  does  not  believe  that  the  proposed 
modification  would  result  in  an 
encroachment  on  Blaine  Airport.  The 
ceiling  of  the  proposed  Class  D  airspace 
is  1 ,500  feet  MSL  and  would  not 
interfere  with  operations  at  the  Blaine 
Airport  because  the  traffic  pattern 
altitude  is  900  feet  MSL. 

Noise  Comment 

One  commenter  stated  that  Transport 
Canada  did  not  provide  an 
environmental  impact  statement  for 
actions  that  would  impact  an 
environmentally  sensitive  area.  This 
commenter  believes  that  VFR  pilots 
operating  in  the  subject  airspace  areas 
would  avoid  contacting  the  controlling 
agency  by  operating  at  lower  altitudes 
and  thereby  creating  unnecessary  noise 
and  reducing  safety.  The  commenter 
also  believes  that  if  U.S.  airspace  is 
modified.  Transport  Canada  may  be 
inclined  to  route  arrivals/departures  of 
large  jet  aircraft  through  this  area.  This 
influx  in  traffic  could  result  in  increased 


IMI 


12894 


Federal  Register  /  Vol.  62,  No.  52  /  Tuesday.  March  18,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  52  /  Tuesday,  March  18.  1997  /  Proposed  Rules 


12895 


noise  levels  which  would  reduce 
property  values.  Another  perceived 
drawback  could  be  reduced  safety  for 
local  aircraft  operators. 

The  FAA  is  not  required  to  conduct 
environmental  assessments  for  certain 
airspace  actions.  FAA  Order,  1050. ID, 
on  "PoUcies  and  Procediu^s  for 
Considering  Environmental  Impacts," 
implements  the  National  Environmental 
Policy  Act  of  1969.  This  Order 
establishes  FAA  policies  and 
procedures  for  the  preparation  of 
Environmental  Impact  Statements  and 
for  preparing  and  processing 
environmental  assessments  of  FAA 
actions.  FAA  Order  1050. ID  provides 
that  the  establishment  of  Class  C  or  D 
airspace  is  categorically  excluded  from 
the  environmental  process. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to 
redesignate  existing  Class  E  airspace  to 
Class  C  airspace  in  the  area  of  Point 
Roberts,  WA.  and  to  extend  the  existing 
Class  D  airspace  at  Abbotsford.  BC.  The 
proposed  Class  C  airspace  designation 
applies  to  an  area  lying  within  U.S. 
airspace  along  the  U.S./Canadian 
border.  This  notice  addresses  only  that 
airapace  contained  within  the  U.S. 

The  FAA  adopted  the  NAR  Task 
Group  recommendation  that  each  Class 
C  airspace  area  conform  to  a  standard 
airspace  configuration,  insofar  as  is 
practicable.  The  standard  Class  C 
airspace  area  consists  of  that  airspace 
within  5  NM  of  the  primary  airport, 
extending  from  the  surface  to  an  altitude 
of  4,000  feet  above  that  airport's 
elevation,  and  that  airspace  between  5 
and  10  NM  from  the  primary  airport 
from  1,200  feet  above  the  surface  to  an 
altitude  of  4.000  feet  above  that  airport's 
elevation.  Proposed  deviations  from  this 
standard  have  been  necessary  at  some 
airports  because  of  adjacent  regulatory 
airspace,  international  boundaries, 
to[>ography.  or  unusual  operational 
requirements. 

The  Class  C  airspace  configiiration 
proffered  in  this  proposal  does  not 
conform  to  the  standard  Class  C  airspace 
dimensions.  In  this  case,  the  outer  ring 
of  the  Vancouver  Airport  Class  C 
airspace  area  is  established  at  16  NM 
bora  the  Vancouver  VOR,  as  opposed  to 
the  standard  10  NM.  The  altitudes 
would  extend  from  above  2,500  feet  to 
12,500  feet  MSL.  This  wedge  of  U.S. 
airspace  would  consequently  abut 
Canadian  airspace  and  eliminate  the  gap 
between  the  Vancouver  terminal  control 
area  and  the  Victoria  Class  C  airspace 
area  as  they  presently  exist. 


This  proposal  would  also  establish 
Class  C  airspace  and  extend  the  existing 
Class  D  airspace  areas  at  Abbotsford 
Airport.  Both  proposed  airspace  areas 
would  be  located  immediately  south  of 
the  international  border  on  the 
instrument  approach  west  of  Abbotsford 
Airport.  The  airspace  presently 
designated  as  Class  E  would  become 
Class  C,  and  would  adjoin  the  existing 
Vancouver  Class  C  airspace.  This 
airspace  would  extend  from  2,500  feet 
to  12.500  feet  MSL.  The  existing  Class 
D  airspace  at  Abbotsford  would  be 
extended  approximately  7  NM  to  the 
west.  The  proposed  Class  C  airspace 
area  would  be  established  directly  above 
the  modified  Class  D  airspace.  Since  the 
proposed  Class  C  floor  is  at  2,500  feet 
MSL,  the  existing  Class  D  airspace 
ceiling  would  be  lowered  from  3,000 
feet  to  2,500  feet  MSL.  This  proposed 
action  would  provide  protection  to 
aircraft  conducting  procedure  turns 
during  instnmient  approaches  to 
Abbotsford  Airport  from  aircraft 
traversing  the  U.S./Canadian  border  in  a 
north-south  direction. 

Definitions  and  operating 
requirements  applicable  to  Class  C 
airspace  may  be  found  in  section  71.51 
of  part  71  and  sections  91.1  and  91.130 
of  part  91  of  the  Federal  Aviation 
RegulaUons  (14  CFR  parts  71,  91), 
effective  September  16,  1993.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  C  and  Class  D  airapace 
designations  are  published, 
respectively,  in  paragraphs  4000  and 
5000  of  FAA  Order  7400. 9D  dated 
September  4,  1996,  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  C  and  Class  D  airapace 
designations  listed  in  this  document 
would  be  published  subsequenUy  in  the 
Order. 

Statistics  provided  by  Transport 
Canada  meet  U.S.  criteria  for  the 
designation  of  Class  C  airspace  provided 
in  FAA  Order  7400. 2D,  "Procedures  for 
Handling  Airapace  Mattera." 
Dociunented  air  traffic  activity  for  1994, 
which  combines  air  carrier,  military  and 
general  aviation,  exceeded  200.000 
aimual  operations.  See  FAA  Order 
7400.2D,  paragraph  26-20(a). 

International  Agreements 

In  accordance  with  international 
agreements,  the  FAA  reviews  and 
considera  proposals  from  neighboring 
countries  to  enhance  the  safety  of 
aircraft  operations  in  the  vicinity  of 
international  bordera.  It  is  not  unusual 
for  a  neighboring  country  to  provide  air 
traffic  services  in  the  adjacent  country's 
airspace.  Establishing  such  services  by 


agreement  works  to  the  benefit  of  both 
countries. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  small  entities 
changes  on  international  trade.  In 
conducting  these  analyses,  the  FAA  has 
determined  that  this  NPRM:  (1)  Would 
generate  benefits  that  justify  its  minimal 
costs  and  is  not  "a  significant  regulatory 
action"  as  defined  in  the  Executive 
Order;  (2)  would  not  be  significant  as 
defined  in  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures;  (3)  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  (4)  would  not 
constitute  a  barrier  to  international 
trade;  and  (5)  would  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandate.  These  analyses  are 
siunmarized  here  in  the  preamble  and 
the  full  Regulatory  Evaluation  is  in  the 
docket. 

Cost-Benefits  Analysis 

The  FAA  has  determined  that  the 
proposed  establishment  of  Class  C  and 
modification  of  Class  D  airapace  areas  in 
the  vicinity  of  Vancouver  and 
Abbotsford,  BC,  would  result  in 
minimal,  if  any,  cost  to  either  the 
agency  or  aircraft  operatora. 

Costs 

The  FAA  has  determined  the 
proposed  establishment  of  Class  C  and 
modification  of  Class  O  airapace  areas  in 
the  vicinity  of  Vancouver  and 
Abbotsford,  BC,  would  impose  minimal 
cost,  if  any,  to  either  aircraft  operatora 
or  the  FAA.  Those  potential  cost 
components  (navigational  equipment  for 
aircraft  operatora  and  operations 
support  equipment  for  the  FAA, 
including  additional  cost  for  air  traffic 
controllers)  that  could  be  imposed  by 
the  proposed  rule  are  discussed  as 
follows: 

Cost  Impact  on  Aircraft  Operators 

Establishment  of  Class  C  Airapace 

Aircraft  operatora  would  incur 
minimal,  if  any.  additional  costs  by 
complying  with  the  proposed  rule.  This 


assessment  is  based  on  the  most  recent 
General  Aviation  and  Avionics  Survey 
Report.  The  Report  indicates  an 
estimated  82  percent  of  all  general 
aviation  (GA)  aircraft  operators  are 
already  equipped  with  the  necessary 
equipment  required  to  operate  in  a  Class 
C  airspace  area  (i.e.,  two-way  radios  and 
Mode  C  transpondera).  Moreover,  the 
FAA  has  traditionally  accommodated 
GA  aircraft  operators  without  two-way 
radio  communication,  via  letter^  of 
agreement,  whenever  possible  without 
jeopardizing  safety.  Further,  the  FAA 
has  determined  there  would  be  minimal 
cost  to  GA  operatora,  who  would  utilize 
circumnavigation  procedures  to  avoid 
the  proposed  Class  C  and  Class  D 
airspace  area,  or  who  could  fly  beneath 
the  2,500  feet  MSL  floor.  Therefore,  the 
FAA  has  determined  that  the  proposed 
rule  would  impose  minimal,  if  any. 
additional  cost  impact  on 
circumnavigating  operatora. 

Modification  of  Class  D  Airapace 

Aircraft  operatora  would  incur 
minimal,  if  any,  costs  with  compliance 
from  the  proposed  rule.  This  assessment 
is  based  on  the  most  recent  General 
Aviation  and  Avionics  Survey  Report. 
The  Report  indicates  an  estimated  85 
percent  of  all  GA  aircraft  operators  are 
already  equipped  with  the  necessary 
equipment  to  operate  in  a  Class  D 
airapace  area  (i.e.,  two-way  radios).  The 
FAA  has  determined  that 
nonparticipating  operatora  would  be 
able  to  circumnavigate  the  Class  D 
airapace  area,  by  altering  their  current 
flight  paths  between  2  and  7  NM,  to 
avoid  the  new  airapace.  Therefore,  the 
FAA  has  determined  for  the 
aforementioned  reasons,  that  the 
proposed  rule  would  impose  minimal,  if 
any,  cost  impact  on  nonparticipating 
aircraft  operatora. 

Cost  Impact  on  the  FAA 

A  letter  of  agreement  between  the 
FAA  and  Transport  Canada,  signed  on 
May  1,  1995,  establishes  standard 
procedures  for  coordinating  air  traffic 
operations  between  Seattle  Air  Route 
Traffic  Control  Center  and  Vancouver 
Air  Control  Centre.  The  Letter  of 
Agreement  also  establishes  the  ATC 
responsibilities  for  each  of  the  centera. 
The  U.S.  has  relinquished  control  of  the 
proposed  Class  C  and  Class  D  airapace 
areas  to  Canada.  Transport  Canada 
already  provides  radar  service  for  the 
additional  10  NM  radar  area  that  the 
proposed  rule  would  establish.  In 
addition.  Transport  Canada  currently 
provides  VFR  Advisory  service  for  the 
proposed  modified  Class  D  airapace 
area. 


The  FAA  would  not  incur  any 
additional  charting  and  pilot  education 
expenses  as  a  result  of  the  modifications 
inciured  from  the  proposed  rule.  The 
FAA  currently  revises  sectional  charts 
every  six  months.  Changes  of  these 
types  are  required  and  made  routinely 
to  depict  Class  C  and  Class  D  airapace 
areas  during  these  cycles,  and  are 
considered  an  ordinary  operating*  cost. 
Further,  pilots  would  not  incur  any 
additional  costs  obtaining  current  charts 
depicting  Class  C  and  Class  D  airapace 
areas  because  they  should  be  using  only 
the  most  current  charts. 

In  order  to  advise  the  public  of 
proposed  changes  to  airapace  areas,  the 
FAA  holds  informal  public  meetings  at 
each  location  where  Class  C 
establishments  or  modifications  are 
proposed.  These  meetings  provide  pilots 
with  the  best  opportunity  to  learn  about 
Class  C  airspace  operating  procedures  in 
the  proposed  areas.  The  routine 
expenses  associated  with  these  public 
meetings  are  incurred  regardless  of 
whether  Class  C  is  ultimately 
established.  If  either  of  the  proposed 
airapace  changes  occur,  the  FAA  would 
distribute  a  "Letter  to  Airmen"  to  all 
pilots  residing  within  50  miles  of  the 
Class  C  airspace  site  that  would  explain 
modifications  to  aircraft  operation  and 
airapace  configiuadon.  In  addition,  FAA 
district  offices  conduct  aviation  safety 
seminara  on  a  regular  basis.  These 
seminara  are  provided  by  the  FAA  to 
discuss  a  variety  of  aviation  safety 
issues,  including  Class  C  airapace  areas. 
The  one-time  inciured  cost  of  the 
"Letter  to  Airmen"  would  be  $535  (1995 
dollara).  This  one-time  negligible  cost 
would  be  incurred  upon  the 
establishment  of  the  proposed  Class  C 
airapace. 

Benefits 

The  FAA  has  determined  the 
proposed  establishment  of  Class  C  and 
modification  of  Class  D  airapace  areas 
would  promote  the  efficient  control  of 
air  traffic  and  reduce  the  risk  of  midair 
collision  in  the  terminal  area.  The  FAA 
estimates  that  the  total  number  of 
operations  at  Vancouver  International 
Airport  in  1995  was  312,000,  up  from 
301.000  in  1994,  and  these  estimates  are 
projected  to  increase  to  347.000  by  the 
year  2000.  Also,  passenger 
enplanements  were  estimated  at  12.2 
million  in  1995,  up  frttm  11.1  million  in 
1994.  and  these  estimates  are  projected 
to  increase  to  14.8  million  by  the  year 
2000.  In  view  of  the  increases  in 
passenger  enplanements  and  aircraft 
operations,  the  FAA  has  concluded  that 
the  proposed  rule  would  enhance 
aviation  safety. 


Impact  on  Aviation  Safety 

The  proposed  rule  would  enhance 
aviation  safety  by  imposing  equipment 
(i.e.,  two-way  radios  and  Mode  C 
transpondera)  on  aircraft  operatora, 
while  providing  services  such  as  (i.e.. 
separation  procedures  and  safety  alerts) 
in  the  proposed  Class  C  airapace. 
Imposing  these  equipment  and 
operational  requirements  for  the 
proposed  establishment  of  Class  C 
airapace  and  expansion  of  Class  D 
airapace  in  the  vicinity  of  Vancouver, 
BC,  would  reduce  the  risk  of  midair 
collisions  between  aircraft  operating  on 
IFR  and  aircraft  operating  in  accordance 
with  VFR  in  that  airapace  area.  This 
determination  is  based  on  the  FAA's 
expertise  in  airapace  management,  but 
has  not  been  quantified  for  this  proposal 
in  light  of  the  minimum  cost  involved. 

Impact  on  Operational  Efficiency 

Under  the  proposed  rul^  Transport 
Canada  would  provide  aircraft  operatora 
operational  services  such  as  traffic 
advisories,  separation  and  sequencing  of 
arrivals,  when  transiting  the  subject 
airapace.  As  a  result  of  the  proposed 
rule,  aircraft  operatora  would  obtain 
services  provided  by  Transport  Canada. 

Conclusion 

In  view  of  the  minimal,  if  any,  cost  of 
compliance  and  the  benefits  of 
enhanced  aviation  safety  and  increased 
operational  efficiency,  the  FAA  has 
determined  that  the  proposed  rule 
would  be  cost-beneficial. 

Initial  Regulatory  Flexibility 
DeterminatioD 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by 

Congress  to  ensure  that  small  entities 
are  not  unnecessarily  and 
disproportionately  burdened  by  Federal 
regulations.  The  RFA  requires  a 
Regulatory  Flexibility  Analysis  if  a 
proposed  rule  would  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  FAA  Order 
2100.14A  outiines  the  FAA's  procedures 
and  criteria  for  implementing  the  RFA. 

The  small  entities  that  potentially 
may  incur  minimal,  if  any,  cost  with  the 
implementation  of  the  proposed  rule  are 
operatora  of  aircraft  who  do  not  meet 
Class  C  or  Class  D  navigational 
equipment  standards.  But  the  small 
entities  potentially  impacted  by  the 
proposed  rule  (primarily  parts  121  and 
135  aircraft  without  two-way  radios  and 
Mode  C  transpondera)  would  not  incur 
any  additional  cost  for  navigational 
equipment  or  the  more  stringent 
operating  procedures  because  they 
routinely  fly  into  airapace  where  those 
requirements  are  already  in  place.  As 
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the  result  of  the  previously 
implemented  "Mode  C  rule."  all  of 
these  commercial  operators  are  assumed 
to  have  Mode  C  transponders.  In 
addition,  the  FAA  has  traditionally 
accommodated  CA  aircraft  operators 
without  two-way  radio  communication 
equipment  when  it  was  possible  to  do 
so  without  jeopardizing  safety,  via 
letters  of  agreement.  Therefore,  the  FAA 
has  determined  that  the  proposed  nile 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  ^f  small 
entities. 

International  Trade  Impact  Assessment 

The  pro[>osed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  American 
goods  and  services  to  foreign  countries 
and  the  import  of  foreign  goods  and 
services  into  the  United  States.  This 
assessment  is  based  on  the  fact  that  the 
proposed  rule  would  not  impose  costs 
on  aircraft  operators  or  aircraft 
manufacturers  (U.S.  or  foreign). 

Unfunded  Mandate  Assessment 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  of  $100  milhon  or  more 
adjusted  annually  for  inflation  in  any 
one  year  by  State.  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector.  Section  204(a)  of  the  Act, 
2  U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 


enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate  of 
$100  million  (adjusted  armually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act.  2  U.S.C.  1533,  which 
supplements  section  204(a).  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  NPRM  does  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

S71.1    [Amandod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  4000— Subpart  C— Class  C 
Airspace 


ANM  BC  C  Vancouver,  BC  [New] 

Vancouver  International  Airport,  BC,  Canada 
(Lat.  49''11"38  "  N.  long.  123ni'04"  W) 

Vancouver  VORTAC 
(Ut.  49''04'38  "  N,  long.  123''08'57"  W) 

That  airspace  extending  upward  &om 
2.500  feet  MSL  to  12.500  feet  MSL  beginning 
at  lat.  49°00'00"  N,  long.  123"'19'20"  W; 
thence  east  along  the  U.S. /Canadian 
boundary  to  lat.  49°00'08"  N,  122»33'50"  W; 
thence  south  to  lat.  48''57'59"  N,  long. 
122°33'50"  W;  thence  west  to  lat.  48°57'59" 
N,  long  122°47'12"  W;  thence 
southwestward  via  a  16  NM  arc  of  the 
Vancouver  VORTAC  to  lat.  48''49'52"  N, 
long.  123°00'31"  W;  thence  northwest  along 
the  U.S./Canadian  boundary  to  the  point  of 
beginning. 


Paragraph  5000— Subpart  D — Class  D 
Airspace 


ANM  BC  O  Abbotsford,  BC  [Revised] 

Abbotsford  Airport.  BC,  Canada 

(Lat.  49''01'31"  N.  long.  122''21'48"  W) 
Vancouver  VORTAC 

(Lat.  49''04'38"  N,  long  123''08'57  "  W) 
That  airspace  extending  upward  firom  the 
surface  to  2,500  feet  MSL  b^inning  at  lat. 
48"'57'59"  N,  long.  122''18'57"  W.  thence 
counterclockwise  along  the  4-n:iile  radius  of 
the  Abbotsford  Airport  to  lat.  49"00'05"  N, 
122''16'08"  W;  thence  west  along  the  US- 
Canadian  border  to  lat.  49''00'05"  N,  long. 
122''45'58"  W.  thence  clockwise  along  the  16- 
mile  ARC  of  the  Vancouver  VORTAC,  to  lat. 
48'57'59"  N,  long.  122''47'12"  W;  thence  east 
along  lat.  48°  57'59"  N  to  the  point  of 
beginning:  excluding  the  airsfMce  within  the 
Vancouver,  BC.  Class  C  airspace  and  the 
airspace  west  of  long.  122''33'50"  W  below 
1.500  feet  MSL. 
•         »         •  •         • 

Issued  in  Washington,  DC,  on  March  10, 
1997. 

Reginald  C.  Matthews, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5708-a] 

Allotment  of  Drinking  Water  State 
Revolving  Fund  Monies;  Notice 

AGENCY:  Environmental  Protection 
Agency. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  its 
decision  on  allotment  of  Drinking  Water 
State  Revolving  Fund  (DWSRF)  monies 
to  States.  For  fiscal  year  1997,  funds 
will  be  allotted  based  on  the  formula 
used  to  distribute  public  water  systems 
supervision  grants  in  fiscal  year  1995. 
For  Gscal  year  1998  and  subsequent 
fiscal  years,  funds  will  be  allotted  based 
on  each  State's  proportional  share  of  the 
total  eligible  needs  for  the  States, 
derived  from  the  Drinking  Water 
Infrastructure  Needs  Survey:  First 
Report  to  Congress.  Each  State  will  be 
allotted  at  least  one  percent  of  the  funds 
available  to  the  States. 

Introduction 

The  DWSRF  program  was  established 
by  the  reauthorized  Safe  Drinking  Water 
Act  (SDWA).  signed  by  President 
Clinton  on  August  6.  1996.  The  SDWA 
authorizes  $9,599  billion  for  the  DWSRF 
program  through  FY  2003.  For  FY  1997, 
EPA's  budget  includes  $1,275  billion  for 
the  DWSRF  program.  EPA's  Office  of 
Water  is  the  national  program  manager 
for  the  SDWA,  including  the  DWSRF 
program.  As  intended  by  Congress,  the 
DWSRF  program  will  be  implemented 
largely  by  the  States. 

Fiscal  Year  1997 

Funds  available  for  allotment  to  States 
in  FY  1997  will  be  allotted  based  on  the 
formula  used  to  distribute  public  water 
system  supervision  grant  funds  in  FY 
1995  (SDWA  Section  1452(a)(l)(D)(i)). 
In  accordance  with  the  law,  each  State, 
including  the  District  of  Columbia,  will 
be  allotted  at  least  one  percent  of  the 
funds  available  for  allotment  to  all  the 
States.  The  law  also  requires  that  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  and  Guam  together  receive  an 
allotment  not  to  exceed  0.33  percent  of 
the  total  funds  available  for  allotment. 
The  formula  results  are  shown  below  for 
each  State  in  dollar  terms  as  well  as  in 
percentages  of  the  funds  available  to  the 
States.  Allotment  amounts  are  rounded 
to  the  nearest  one  hundred  dollars. 
Under  the  law,  the  funds  available  for 
allotment  to  the  States  are  deterinined 
by  deducting  national  set-asides  from 
the  total  DWSRF  appropriation.  In  fiscal 
year  1997.  this  means  that  the  one  and 


one  half  percent  set-aside  for  Native 
Americans,  which  totals  $19,125,000,  is 
removed  from  the  total  appropriation  to 
calculate  the  level  of  funds  availahje  to 
the  States.  In  fiscal  year  1997, 
$1,255,875,000  is  the  level  of  funds 
available  to  the  States. 

Fiscal  Year  1997  DWSRF  Final 
Allotment  Results 

Alabama  $12,558,800  (1.00%); 
Alaska  $  27,039.000  (2.15%); 
Arizona  $16,938,300  (1.35%); 
Arkansas  $12,558,800  (1.00%); 
California  $75,682,600  (6.03%); 
Colorado  $16,784,100  (1.34%); 
Connecticut  $21,408,200  (1.70%); 
Delaware  $12,558,800  (1.00%); 
District  of  Columbia  $12,558,800 

(1.00%); 
Florida  $45,132,600  (3.59%); 
Georgia  $25,775,000  (2.05%); 
Hawaii  $12,558,800  (1.00%); 
Idaho  $14,157,800  (1.13%); 
Illinois  $38,502,400  (3.07%); 
Indiana  $25,712,100  (2.05%); 
Iowa  $16,857,300  (1  34%); 
Kansas  $14,095,000  (1.12%); 
Kentucky  $12,558,800  (1.00%); 
Louisiana  $20,420,300  (1.63%); 
Maine  $12,653,200  (1.01%); 
Maryland  $17,640,900  (1.40%); 
Massachusetts  $14,344,600  (1.14%); 
Michigan  $59,681,100  (4.75%); 
Minnesota  $42,086,000  (3.35%); 
Mississippi  $16,474,200  (131%); 
Missouri  $21,857,600  (1.74%); 
Montana  $14,826,200  (1.18%); 
Nebraska  $12,824,000  (1.02%); 
Nevada  $12,558,800  (1.00%); 
New  Hampshire  $13,754,800  (1.10%); 
New  Jersey  $27,947,300  (2.23%); 
New  Mexico  $12,759,800  (1.02%); 
New  York  $59,167,700  (4.71%); 
North  Carolina  $46,114,100  (3.67%); 
North  Dakota  $12,558,800  (1.00%); 
Ohio  $43,073,000  (3.43%); 
Oklahoma  $17,561,900  (1.40%); 
Oregon  $18,920,500  (1.51%); 
Pennsylvania  $53,270,700  (4.24%); 
Puerto  Rico  $12,558,800  (1.00%); 
Rhode  Island  $12,558,800  (1  J)0%); 
South  Carolina  $14,821,600  (1.18%); 
South  Dakota  $12,558,800  (100%); 
Tennessee  $12,776,200  (1.02%); 
Texas  $70,153,800  (5.59%); 
Utah  $12,558,800  (1.00%); 
Vermont  $12,558,800  (1.00%); 
Virginia  $29,442,400  (2.34%); 
Washington  $31,145,900  (2.48%); 
West  Virginia  $12,558,800  (1.00%); 
Wisconsin  $41,546,400  (3.31%); 
Wyoming  $12,558,800  (1.00%); 
Other  Areas  '  $4,144,400  (0.33%) 

Fiscal  Year  1998  and  Subsequent  Fiscal 
Years 

Under  SDWA  Section 
1452(a)(l)(D)(ii),  Coi^ress  has  directed 


'  Other  Areas  include:  the  Vitgio  Islands. 
American  Samoa.  Guam,  and  the  Commonwealth  of 
the  Northern  Mariana  Islands. 


that  capitalization  grants  for  FY  1998 
and  subsequent  years  be  allotted  among 
States  based  on  each  State's 
proportional  share  of  the  State  needs 
identified  in  the  most  recent  Drinking 
Water  Needs  Survey,  provided  that  each 
State  be  allotted  a  minimum  share  of 
one  percent  of  the  fimds  available  for 
allotment  to  all  the  States.  The  first 
Drinking  Water  Needs  Survey  was 
conducted  over  the  last  two  years  with 
the  cooperation  of  every  State.  The 
results  of  the  Survey  were  presented  to 
Congress  on  January  29,  1997. 

Options  Presented  for  Public  Comment 

On  October  31,  1996,  EPA  solicited 
public  comment  on  six  options  for  using 
the  results  of  the  Drinking  Water  Needs 
Survey  to  allocate  DWSRF  monies 
among  States  (61  FR  56231).  The 
options  presented  in  that  Federal 
Register  notice  are  sununarized  below. 
All  of  the  options  discussed  below 
assume  that  each  State,  and  the  District 
of  Columbia,  will  be  allotted  a 
minimum  share  of  one  percent  of  the 
funds  available  for  allotment  to  all  the 
States,  as  required  by  law.  All  of  the 
options  also  assume,  as  required  by  law, 
that  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  and  Guam, 
will  together  receive  an  allotment  not  to 
exceed  0.33  percent  of  the  funds 
available  for  allotment  to  the  States.  The 
funds  available  for  allotment  to  the 
States  will  be  the  level  of  funds 
appropriated  by  Congress,  less  the 
national  set-asides,  which  include  funds 
reserved  for  Indian  Tribes  and  Alaska 
Native  water  systems.  This  framework 
was  specified  by  Congress  in  the  1996 
amendments  to  the  SDWA  (Section 
1452). 

•  Option  1  was  a  formula  that  would 
allocate  DWSRF  monies  to  States  based 
on  each  State's  share  of  the  total  need. 
Total  need  is  the  capital  infrastructure 
need  faced  by  publicly  and  privately 
owned  community  water  systems 
nationwide.  Total  need  includes  both 
current  and  future  needs  for  the  20-year 
period  from  January  1995  through 
December  2014.  This  option  was  the  one 
most  favored  by  commenters,  and  was 
selected  by  EPA,  with  some 
modifications,  as  the  basis  for  the 
allotment  formula.  As  discussed  below, 
total  eligible  need  is  the  basis  for 
allocation  of  DWSRF  monies. 

•  Option  2  was  a  formula  based  on 
each  State's  share  of  Ciurent  Need. 
Current  Need  is  identified  as  all 
infrastructure  improvement  projects 
needed  now  to  protect  public  health. 

•  Option  3  was  a  formula  based  on 
Current  SDWA  Need,  which  represents 
capital  improvement  projects  needed 
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now  to  ensiu«  compliance  with  existing 
SDWA  regulations.  Current  SDWA  Need 
does  not  include  distribution  need  tied 
to  the  Total  Coliform  Rule  (TCR). 

•  Option  4  was  a  formula  based  on 
Total  SDWA  Need.  This  component  of 
need  includes  Current  SDWA  Need  and 
Futiue  SDWA  Need.  Future  SDWA  ueed 
includes  projects  needed  over  the  next 
20  years  for  compliance  with  existing 
regulations,  as  well  as  for  the  proposed 
Disinfectants  and  Disinfection  ^ 
Byproducts  and  Enhanced  Siuface 
Water  Treatment  Rules.  Total  SDWA 
Need  does  not  include  distribution  need 
tied  to  the  TCR. 

EPA  also  solicited  comments  on 
hybrid  options  that  would  take 
advantage  of  the  strengths  of  different 
options  and/or  address  concerns  for 
meeting  the  needs  of  small  systems. 
EPA  presented  two  such  options  in  its 
request  for  comments: 

•  Option  5  was  a  hybrid  of  Current 
Need  and  Current  SDWA  Need  (e.g.. 
50%  of  the  formula  based  on  a  State's 
share  of  Current  Need,  with  the  other 
50%  based  on  Current  SDWA  Need). 
Such  an  approach  wovdd  combine  the 
benefits  of  formulas  based  on  both  types 
of  need.  The  Current  SDWA  Need 
component  would  place  emphasis  on 
the  projects  required  now  for 
compliance  with  regulations,  while  the 
Current  Need  component  would  take 
into  account  all  projects  needed  now — 
including  current  distribution  need 
associated  with  the  TCR. 

•  Option  6  was  a  hybrid  formula 
emphasizing  the  needs  of  small  systems 
(e.g.,  basing  50%  on  total  need  and  50% 
on  small  system  need).  Giving  added 
weight  to  small  system  need  would 
acknowledge  the  special  problems  of 
small  systems.  Small  water  systems 
have  both  a  higher  per-household  need 
and  more  trouble  in  maintaining 
compliance  with  drinking  water 
regulations  than  larger  systems. 

In  addition  to  comments  on  these 
hybrid  options,  EPA  requested 
suggestions  for  other  hybrid  options. 
EPA  also  requested  comment  on  the 
percentages  to  employ  in  any  hybrid. 
EPA  requested  that  commenters 
suggesting  altemadve  hybrids  or  other 
options  not  included  in  the  Federal 
Register  notice  keep  those  options 
within  the  scope  of  the  law.  The  law 
requires  that  funds  be  allotted  to  States 
based  on  each  State's  proportional  share 
of  the  State  needs  identified  in  the  most 
recent  Drinking  Water  Needs  Survey. 

Summary  of  Comments 

EPA  received  23  responses  to  its 
request  for  comments.  These 
commenters  included  the  following: 


•  12  State  representatives.^ 

•  6  regional  or  city  water  agencies. 

•  5  associations. 
Almost  three-foiulhs  of  the 

commenters  (15)  favored  Option  1,  total 
need,  as  their  first  choice.  In  addition, 
6  commenters  supported  the  total  need 
option  as  either  their  second  choice,  or 
as  the  most  significant  factor  in  a  hybrid 
formula.  Thus,  21  of  the  23  commenters 
supported  use  of  total  need  in  some 
significant  manner.  The  other  options 
that  received  support  were:  Option  2, 
Current  Need  (1  commenter);  Option  6, 
Total  or  SDWA  Need  with  an  emphasis 
on  small  systems  need  (5  commenters); 
and  two  allotment  formula  options  not 
presented  in  the  request  for  comments 
(2  commenters).  A  summary  of 
comments  appears  below. 

Comments  Favoring  Total  Need 

As  stated  above,  the  majority  of 
comments  supported  Option  1,  total 
need.  Commenters  from  all  but  one 
State  fovored  this  option,  and  all  State 
representatives  participating  in  the 
October  14, 1996,  meeting  of  the 
Association  of  State  Drinking  Water 
Administrators  favored  this  option. 

Commenters  in  favor  of  total  need 
argued  that  this  option  is  most 
consistent  with  the  intent  of  SDWA. 
They  noted  that  total  need  was  the 
bottom-line  of  the  Drinking  Water  Needs 
Survey.  Section  1452(a)(1)(D)  of  the 
SDWA  requires  that  DWSRF  monies  for 
fiscal  year  1998  and  following  years  be 
allotted  to  States  based  on  each  State's 
proportional  share  of  the  State  needs 
identified  in  the  most  recent  Drinking 
Water  Infrastructure  Needs  Survey. 
These  commenters  interpreted  this 
provision  to  mean  the  bottom  line  total 
need  in  the  survey.  Additionally, 
statistical  precision  associated  with  total 
need  is  the  highest. 

According  to  the  commenters,  this 
approach  appropriately  provides  States 
with  flexibility  to  determine  which 
needs  are  critical  for  protecting  public 
health,  does  not  put  States  widi  the 
most  active  SDWA  compliance 
programs  at  a  disadvantage,  includes 
disbibution  system  needs  associated 
with  the  TCR,  and  encourages  proactive 
health  protection.  In  addition,  these 
commenters  noted  that  many  of  the 
projects  identified  as  future  needs  when 
the  information  was  collected,  are  now 
or  will  tjecome  current  needs  during  the 
lifetime  of  this  formula. 

EPA  is  persuaded  by  the  arguments  of 
the  commenters  that  supported  Option 
1,  total  need.  The  Agency  feels  that  this 


'The  State  of  Alaska  Department  of 
Environmental  Conservation  submitted  two 
separate  responses. 


approach  recognizes  the  differences  in 
need  among  States  and  gives  the 
maximum  degree  of  flexibility.  The 
Agency  will  allot  funds  to  each  State 
based  on  the  State's  proportional  share 
of  total  eligible  needs  reported  for  the 
most  recent  Drinking  Water  Needs 
Survey  conducted  under  SDWA  Section 
1452(h).  Each  State  shall  be  allocated  a 
minimtun  of  one  percent  of  the  funds 
available  to  States,  as  required  under 
SDWA  Section  1452(a)(l)(D){ii).  Once 
funds  have  been  allotted.  States  must 
then  choose  projects  for  fimding  based 
on  the  criteria  in  the  law.  The  law 
requires  that  State  Intended  Use  Plans, 
to  the  maximum  extent  practicable,  give 
priority  for  funding  to  projects  that 
address  the  most  serious  risk  to  human 
health,  are  necessary  to  ensure 
compliance  with  SDWA  requirements 
(including  filtration),  and  assist  systems 
most  in  need  on  a  per  household  basis, 
according  to  State  affordability  criteria. 
Total  eligible  need  for  the  purpose  of 
the  allotment  formula  will  include  most 
but  not  all  types  of  need  under  the 
category  of  total  need  reported  for  the 
Drinking  Water  Infrastructure  Needs 
Survey:  First  Report  to  Congress.  Total 
eligible  need  for  the  allotment  formula 
(or  total  eligible  need)  will  not  contain 
projects  that  are  ineligible  for  DWSRF 
funding.  Projects  not  eligible  for  funding 
that  are  included  in  the  Drinking  Water 
Infrastructure  Needs  Survey:  First 
Report  to  Congress  are  new  and 
improved  dams  and  reservoirs.  These 
ineligible  projects  total  just  over  three 
percent  of  the  total  need  identified  in 
the  Drinking  Water  Infrastructure  Needs 
Survey:  First  Report  to  Congress. 

Comments  Favoring  Current  Need 

One  commenter  provided  an 
argument  against  Option  1 ,  total  need, 
stating  that  it  would  require  public 
water  systems  or  States  to  project  futive 
needs,  which  depend  on  a  variety  of 
factors.  For  this  reason,  the  commenter 
advocated  Option  2.  Current  Need. 
However,  EPA  notes  that  the  Drinking 
Water  Needs  Survey  included  only  well- 
dociunented  future  needs  that  affect  the 
current  population  and  are  very  likely  to 
be  implemented.  Furthermore,  the 
Agency  notes  that  most  future  needs  are 
no  more  than  five  years  away,  t>ecause 
systems  generally  plan  only  five  years  in 
advance.  Consequently,  EPA  believes 
that  basing  the  allotment  formula  upon 
total  needs  will  not  result  in  an  unfair 
distribution  of  funds. 

Comments  Favoring  Small  System  Need 

In  addition  to  the  commenters  that 
favored  total  need  and  the  one 
commenter  that  favored  Current  Need, 
five  commenters  favored  a  hybrid 
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option  that  emphasizes  small  system 
needs.  Four  conunenters  advocated  a 
hybrid  of  total  need  and  total  need  for 
small  systems,  and  one  commenter 
advocated  a  hybrid  of  Total  SDWA  Need 
and  Total  SDWA  Need  for  small 
systems. 

One  commenter  supported  a  hybrid 
option  emphasizing  small  system  needs 
because  the  commenter  felt  that  it 
would  be  most  beneficial  to  the 
commenter's  State.  Some  conunenters 
believed  that  the  Drinking  Water  Needs 
Survey  underestimated  small  system 
need  because  many  small  systems  do 
not  have  the  resources  available  to 
document  current  and  future  needs. 
Additionally,  commenters  argued  that 
this  option  was  most  consistent  with  the 
SDWA's  intent  to  provide  relief  to  small 
systems  and  address  the  most  serious 
threats  to  public  health. 

EPA  disagrees  that  small  system 
needs  have  been  underestimated.  The 
approach  for  estimating  small  system 
needs  was  developed  by  a  workgroup 
that  included  State  representatives. 
Under  this  approach,  a  statistically 
significant  sample  of  small  systems 
participated  in  the  Drinking  Water 
Needs  Survey.  Because  the  workgroup 
was  aware  that  many  small  systems 
would  not  have  the  capacity  to 
document  their  needs,  the  approach 
called  for  site  visits  to  all  selected 
systems.  EPA  staff  and  other  water 
system  professionals,  often 
accompanied  by  State  personnel, 
interviewed  small  system  operators, 
examined  all  system  components,  and 
developed  documentation  on  site.  If 
project  costs  were  not  available,  this 
documentation,  along  with  data 
provided  by  States,  engineering  firms, 
and  other  water  systems,  was  used  to 
model  small  system  cbsts.  EPA  believes 
this  methodology  yielded  a  very 
accurate  estimate  of  need  for  small 
systems. 

It  was  not  feasible  to  conduct  a  survey 
of  small  systems  that  was  statistically 
significant  on  a  State-by-State  basis 
because  the  Drinking  Water  Needs 
Survey  approach  emphasized  the 
importance  of  accurately  capturing 
small  system  needs  through  site  visits. 
.  Therefore,  the  workgroup's  approach 
called  for  a  survey  that  was  statistically 
significant  on  a  national  basis.  (For 
medium  and  large  systems,  the  survey 
was  statistically  significant  on  a  State- 
by-State  basis.)  The  national  small 
system  need  was  distributed  among 
States  based  on  the  number  of  small 
systems  in  each  State,  taking  system  size 
and  typ)e  (surface  vs.  ground)  and 
regional  construction  cost  trends  into 
account.  Since  small  system  needs  were 
not  based  on  State-by-State  samples. 


EPA  concludes  that  it  would  not  be 
appropriate  to  assign  a 
disproportionately  heavy  weight  to 
small  system  needs  in  the  allotment 
formula. 

Additionally,  EPA  notes  that  the 
decision  to  utilize  Option  1,  total  need, 
does  not  diminish  access  by  small 
systems  to  DWSRF  funding.  The 
formula  allocates  money  to  States, 
which  in  turn  determine  how  to 
distribute  the  funds  to  systems.  As 
required  under  SDWA  1452(a)(2),  States 
must  make  available  to  small  systems  a 
minimum  of  fifteen  percent  of  DWSRF 
funds,  and  it  is  within  their  purview  to 
distribute  a  greater  percentage.  There  is 
no  reason  to  believe  that  weighting 
small  system  needs  in  the  allotment 
formula  would  affect  States"  decisions 
to  provide  DWSRF  funding  to  small 
systems.  The  Agency  adds  that  the 
reauthorized  SDWA  provides  other 
relief  for  small  systems.  The  Act 
includes  provisions  that  allow  States  to 
issue  subsidized  loans  to 
"disadvantaged  communities".  Further, 
it  allows  States  to  use  two  percent  of 
their  allotments  for  technical  assistance 
to  small  systems  serving  10,000  or  fewer 
people.  In  addition,  the  SDWA  requires 
that  States  make  available  a  minimum  of 
15  percent  of  all  dollars  credited  to  a 
DWSRF  for  loan  assistance  to  small 
systems  that  serve  fewer  than  10,000 
persons. 

Comments  Suggesting  Other  Options 

Two  commenters  advocated  allotment 
formula  options  not  presented  in  the 
October  31.  1996,  Federal  Register 
notice  requesting  comments.  One 
commenter  suggested  a  formula  that 
would  take  into  account  either  the 
number  of  individuals  without  piped 
water  or  State  populations.  However, 
EPA  notes  that  SDWA  Section 
1452(a)(l)(D)(ii)  requires  that  DWSRF 
funding  be  allocated  to  States  based  on 
a  State's  proportional  share  of  the  State 
needs  identified  in  the  most  recent 
Drinking  Water  Needs  Survey  of  eligible 
water  systems.  No  provision  is  made  in 
the  law  to  distribute  DWSRF  funds  to 
States  based  on  the  nimiber  of 
individuals  without  piped  water  or  on 
population. 

Another  commenter  suggested  a 
hybrid  formula  based  50  percent  on 
total  need  and  50  percent  on  Current 
SDWA  Need.  While  EPA  recognizes  that 
current  SDWA  need  emphasizes  many 
of  the  most  serious  threats  to  public 
health,  many  commenters  pointed  out 
that  the  category  does  not  cover  all 
projects  needed  to  protect  public  health. 

There  were  no  comments  received  in 
favor  ofOptions  3  or  4. 


The  commenters  also  addressed  other, 
related  issues.  Most  significantly, 
commenters  requested  that  EPA 
reevaluate  the  allotment  formula  after 
the  completion  of  the  next  Drinking 
Water  Needs  Survey.  The  results  of  the 
next  Drinking  Water  Needs  Survey  are 
due  to  Congress  in  February  2001 
(SDWA  SecUon  1452(h)).  In  late  2000, 
EPA  intends  to  again  solicit  comments 
on  the  allotment  formula  for  the 
purpose  of  evaluating  whether  the 
DWSRF  allotment  formula  should  be 
modified. 

Some  commenters  also  questioned 
whether  comments  on  the  allotment 
formula  should  have  been  solicited 
before  the  results  of  the  Drinking  Water 
Infrastructure  Needs  Survey  were  made 
available.  The  Agency  believes  that 
seeking  comments  on  the  options  for  the 
allotment  formula  before  the  survey 
results  were  available  invited 
commenters  to  provide  impartial 
comments  on  which  option  best  meets 
the  intent  of  the  reauthorized  SDWA. 
EPA  is  confident  that  this  approach 
helped  ensure  that  the  chosen  allotment 
method  was  equitable  and  would  meet 
the  intent  of  the  SDWA. 

EPA  appreciates  the  participation  of 
all  commenters  in  this  process.  To 
reiterate,  the  Agency  will  use  an 
allotment  formula  that  allocates  to  each 
State  a  share  of  funding  proportional  to 
the  State's  total  eligible  need  as 
determined  by  the  Drinking  Water 
Infrastructure  Needs  Survey:  First 
Report  to  Congress  (SDWA  Section 
1452(a)(1)(D)).  Each  State,  and  the 
District  of  Columbia,  shall  be  allotted  a 
minimum  of  one  percent  of  the  funds 
available  for  allotment  to  States  (SDWA 
Section  1452(a)(l)(D)(ii)).  The  Virgin 
Islands,  American  Samoa,  Guam,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  will  together  receive  an 
allotment  not  to  exceed  0.33  percent  of 
the  funds  available  for  allotment  to  the 
States  (SDWA  SecUon  1452(j)).  The 
funds  available  for  allotment  to  the 
States  will  equal  the  level  of  funds 
appropriated  by  Congress,  less  the 
national  set-asides. 

The  national  set-asides  for  fiscal  year 
1998  include  funds  for  Indian  Tribes 
and  Alaska  Native  Village  water  systems 
at  the  level  of  one  and  one  half  of  one 
percent  of  the  total  appropriation. 
(SDWA  Section  1452(i)).  This  comes  to 
$10,875,000  for  Indian  Tribes  and 
Alaska  Native  Villages  in  fiscal  year 
1998.  Also,  a  national  set-aside  of 
$2,000,000  is  anticipated  to  be  used  for 
monitoring  for  unregulated 
contaminants.  If  funds  are  appropriated 
for  the  DWSRF  at  the  level  of  the 
President's  budget  of  $725  million  and 
if  the  anticipated  national  set-asides  do 


not  change,  the  total  funds  available  to 
the  States  would  equal  $712,125,000. 
Each  State's  allotment,  based  on  these 
assumptions,  is  shown  below.  Because 
the  percentages  are  based  on  the  total 
funds  available  for  allotment  to  the 
States,  they  can  be  used  for  planning 
purposes  for  future  years.  Once  the 
appropriated  amount  and  national  set- 
asides  are  known,  a  State's  allotment 
can  be  estimated  by  subtracting  the 
national  set-asides  irom  the  total  funds 
available  for  allotment  and  then 
applying  the  appropriate  percentage 
shown  below. 

Fiscal  Year  1998  DWSRF  Allotment 
Results  (Based  on  the  President's 
Budget  of  $725  Million  and  National 
Set-Aside  Assumptions) 

Alabama  $8,465,600  (1.19%); 
Alaska  $7,121,300  (1.00%); 
Arizona  $7,257,400  (1.02%); 
Arkansas  $10,132,200  (1.42%); 
California  $77,108,200  (10.83%); 
Colorado  $9,581,800  (1.35%); 
Connecticut  $7,121,300  (1.00%); 
Delaware  $7,121,300  (1.00%); 
District  of  Columbia  $7,121,300 

(1.00%); 
Florida  $20,642,800  (2.90%); 
Georgia  $15,253,300  (2.14%); 
Hawaii  $7,121,300  (1.00%); 
Idaho  $7,121,300  (1.00%); 
Illinois  $  24,753,200  (3.48%); 
Indiana  $8^687,500  (1.22%); 
Iowa  $11,238,700  (1.58%); 
Kansas  $10,008,100  (1.41%); 


Kentucky  $10,851,600  (1.52%); 
Louisiana  $9,949,200  (1.40%); 
Maine  $7,121,300  (1.00%); 
Maryland  $7,121,300  (1.00%); 
Massachusetts  $27,414,400  (3.85%); 
Michigan  $20,951,400  (2.94%); 
Minnesota  $11,856,100  (1.66%); 
Mississippi  $8,271,700  (1.16%); 
Missouri  $9,574,900  (1.34%); 
Montana  $7,121,300  (1.00%); 
Nebraska  $7,121,300  (1.00%); 
Nevada  $7,121,300  (1.00%); 
New  Hampshire  $7,121,300  (1.00%); 
New  Jersey  $17,347,900  (2.44%); 
New  Mexico  $7,121,300  (1.00%); 
New  York  $45,061,600  (6.33%); 
North  Carolina  $12,859,400  (1.81%); 
North  Dakota  $7,121,300  (1.00%); 
Ohio  $22,806,200  (3.20%); 
Oklahoma  $10,224,200  (1.44%); 
Oregon  $10,567,800  (1.48%); 
Pennsylvania  $22,404,800  (3.15%); 
Puerto  Rico  $10,225,000  (1.44%); 
Rhode  Island  $7,121,300  (1.00%); 
South  Carolina  $7,669,400  (1.08%); 
South  Dakota  $7,121,300  (1.00%); 
Tennessee  $9,557,400  (1.34%); 
Texas  $54,014,400  (7.58%); 
Utah  $7,121,300  (1.00%); 
Vermont  $7,121,300  (1.00%); 
Virginia  $13,895,300  (1.95%); 
Washington  $19,169,100  (2.69%); 
West  Virginia  $7,121,300  (1.00%); 
Wisconsin  $9,548,400  (1.34%); 
Wyoming  $7,121,300  (1.00%); 
Other  Areas  3  $2,350,000  (0.33%) 


^  Other  Areas  include:  the  Virgin  Islands, 
American  Samoa,  Guam,  and  the  Commonwealth  of 
the  Northern  Mariana  Islands. 


Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

ADDRESSES:  A  copy  of  the  public 
comment  received  regarding  this 
allotment  formula  is  available  for  review 
at  the  EPA  Drinking  Water  Docket,  401 
M  ST,  SW.  Washington,  DC  20460.  For 
access  to  the  docket  materials,  call  (202) 
260-3027  between  9:00  a.m.  and  3:30 
p.m.  The  allotment  formula  results  for 
fiscal  year  1998  will  be  published  in  the 
Federal  Register  once  national  set-aside 
amoimts  have  been  finalized. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Clive  Davies  (202)  260-1421. 

Dated:  March  12, 1997. 
Robert  Perciasepe, 
Assistant  Administrator  for  Water. 
(FR  Doc.  97-6827  Filed  3-17-97;  8:45  am) 
BILUNG  CODE  66W-60-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  67 

RIN  0919-AAOO 

Haaltti  Services  Research,  Evaluation, 
Demonstration,  and  Dissemination 
Projects;  Peer  Review  of  Grants  and 
Contracts 

AGENCY:  Agency  for  Health  Care  Policy 
and  Research,  HHS. 
ACTION:  Final  regulations. 

SUMMARY:  This  final  rule  establishes 
regulations  for  grants  for  health  services 
research,  evaluation,  demonstration, 
and  dissemination  projects 
administered  by  the  Agency  for  Health 
Care  FoUcy  and  Research  (AHCPR).  It 
revises  existing  regulations  governing 
health  services  research  grants  as 
administered  by  the  former  National 
Center  for  Health  Services  Research 
(NCHSR).  The  regulations  set  out 
program  and  administrative 
requirements  for  grantees  and  potential 
grant  appUcants,  and  describe  the 
technical  and  scientific  peer  review  by 
which  applicaUons  for  grants  are  to  be 
evaluated.  The  regulations  also  establish 
procedures  for  the  conduct  of  peer 
review  of  AHCPR  contracts  for  health 
services  research,  eveiluation, 
demonstration,  and  dissemination 
projects. 

EFFECTIVE  DATE:  The  hnal  regulations  are 
effective  March  18. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
PhylUs  M.  Zucker,  Director,  Office  of 
Planning  and  Evaluation.  Agency  for 
Health  Care  Policy  and  Research, 
Executive  Office  Center,  Suite  603,  2101 
East  Jefferson  Street.  Rockville,  MD 
20852.  Phone:  (301)  594-2453. 
SUPPt.EMENTARY  INFORMATION:  The  hnal 
regulations  revise  the  existing 
regxilations  at  42  CFR  part  67,  subpart  A. 
and  substitute  a  new  subpart  B,  to 
reflect  the  estabUshment  of  the  Agency 
for  Health  Care  PoUcy  and  Research 
(AHCPR)  and  its  legislative  mandates  as 
set  forth  in  Pub.  L.  101-239,  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (OBRA  of  1989),  enacted  on 
December  19, 1989.  Section  6103  of 
Pub.  L  101-239  added  a  new  Title  DC 
to  the  Pubhc  Health  Service  (PHS)  Act 
(42  U.S.C.  299-299C-6),  which 
estabUshed  AHCPR  and  provided  that 
the  Secretary  of  Health  and  Human 
Services  (HHS)  shall  act  through  the 
Administrator  of  AHCPR  in  carrying  out 
the  authorities  imder  Title  DC.  Pub.  L. 
102-410,  the  Agency  for  Health  Care 


PoUcy  and  Research  Reauthorization 
Act  (October  13, 1992),  further  amended 
Title  IX,  and  these  amendments  are 
reflected  in  the  final  regulaUons,  as 
well.  Technical  amendments  to  Title  DC 
subsequently  included  in  section  2013 
of  Pub.  L.  103-43,  the  National 
Institutes  of  Health  RevitaUzation  Act  of 
1993.  did  not  affect  this  rule. 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  in  the  Federal 
Register  on  November  16.  1993  (58  FR 
60510),  with  a  60-day  comment  period. 
No  public  comments  were  received. 

Background 

The  AHCPR  is  charged  with 
enhancing  the  quality,  appropriateness, 
and  effectiveness  of  health  care  services, 
and  access  to  such  services.  The  AHCPR 
achieves  these  goals  through  the 
establishment  of  a  broad  base  of 
scientific  research,  and  through  the 
promotion  of  improvements  in  clinical 
practice  (including  the  prevention  of 
diseases  and  other  health  conditions) 
and  in  the  organization,  financing,  and 
delivery  of  health  services.  In  carrying 
out  these  functions,  AHCPR  has  built  on 
and  expanded  the  work  supported  over 
twenty  years  by  its  predecessor,  the 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  (NCHSR). 

Title  IX,  in  particular  sections  902 
and  925(c),  authorizes  the  Administrator 
to  award  grants  to,  and  enter  into 
cooperative  agreements  with,  pubUc  and 
private  nonprofit  entities  and 
individuals  to  support  research, 
demonstration  projects,  evaluations,  and 
dissemination  of  information,  on  health 
care  services  and  systems  for  the 
dehvery  of  these  services.  When 
appropriate,  the  Administrator  also  may 
enter  into  contracts  with  individuals,  as 
well  as  public  and  private  entities. 

Section  902(d)  of  the  PHS  Act,  as 
amended  by  Pub  L.  102-410,  specifies 
that  the  Administrator  may  provide 
financial  assistance  for  the  costs  of 
developing  and  operating  centers  for 
multidisciphnary  health  services 
research,  demonstration  projects, 
evaluations,  training,  and  poUcy 
analysis  for  carrying  out  the  purposes  of 
Title  DC. 

Under  section  902(e),  as  amended  by 
Pub.  L.  102-410,  AHCPR  may  use  its 
Title  DC  authorities  to  carry  out.  and 
coordinate  appropriately  with,  activities 
authorized  by  the  Social  Security  Act, 
including  experiments,  demonstration 
projects,  and  other  related  activities. 
Further,  section  902(e)  requires  that 
research  and  other  activities  conducted 
under  Title  IX  on  the  outcomes  of  health 
care  services  and  procedures  which 
affect  the  Medicare  and  Medicaid 


programs  be  consistent  with  the 
provisions  of  section  1142  of  the  Social 
Security  Act,  which,  like  Title  DC,  was 
enacted  by  section  6103  of  Pub.  L.  101- 
239  (OBRA  of  1989).  The  authorities  in 
section  1142  (42  U.S.C.  1320-12b) 
enhance  and  elaborate  on  AHCPR's 
mandate  to  conduct  and  support 
outcomes  and  effectiveness  research 
under  Title  DC. 

Section  1142(a)(1)  directs  the 
Secretary,  acting  through  the 
Administrator  of  AHCPR,  to  support 
research  with  respect  to  the  outcomes, 
effectiveness,  and  appropriateness  of 
health  care  services  and  procedures,  in 
order  to  identify  the  manner  in  which 
diseases,  disorders,  and  other  health 
conditions  can  be  prevented,  diagnosed, 
treated,  and  managed  most  effectively. 
Section  1142(a)(2)  authorizes 
evaluations  of  the  comparative  effects 
on  health  and  functional  capacity  and  of 
alternative  services  and  procedures  for 
preventing,  diagnosing,  treating,  and 
managing  health  conditions. 

Also  provided  for  in  section  1142(c). 
for  the  purpose  of  faciUtating  outcomes 
and  effectiveness  research,  are  various 
authorities  to  conduct  and  support 
activities  such  as  the  improvement  of 
methodologies,  criteria,  and  data  bases 
used  in  outcomes  and  effectiveness 
research;  and  research  and 
demonstrations  on  the  use  of  claims 
data  and  data  on  the  clinical  and 
functional  status  of  patients. 

Section  1142(e)  requires  the  Secretary 
(through  AHCPR)  to  provide  for 
dissemination  of  the  findings  of 
outcomes  and  effectiveness  research 
conducted  or  supported  under  section 
1142  and  clinical  practice  guidelines 
under  sections  91 1-914  of  the  PHS  Act. 
Section  1142(e)(2)  provides  that  the 
Secretary  (through  AHCPR)  will  work 
with  professional  associations,  medical 
organizations,  and  other  relevant  groups 
to  identify  and  implement  effective 
means  to  educate  health  care  providers, 
practitioners,  educators,  consumers,  and 
policymakers  in  using  research  findings 
and  guidelines.  Authority  to  support 
evaluations  of  the  impact  of  such 
dissemination  activities,  and  authority 
to  support  research  with  respect  to 
improving  methods  of  disseminating 
information  on  the  effectiveness  and 
appropriateness  of  health  care  services 
and  procedures,  are  provided  under 
sections  1142  (f)  and  (g). 

Pub.  L.  102-410  amended  section 
924(a)  of  the  PHS  Act  to  require  that  the 
Administrator  define  by  regulation  what 
constitutes  financial  interests  that  could 
reasonably  be  expected  to  create  a  bias 
in  the  results  of  AHCPR-supported 
grants,  cooperative  agreements,  or 
contract  projects:  and  the  actions  that 


will  be  taken  in  response  to  any  such 
interests.  Pub.  L.  103-43  included 
similar  requirements  for  the  National 
Institutes  of  Health  (NIH)  regarding 
protection  against  financial  conflicts  of 
interest  in  certain  projects  of  research.  A 
final  regulation  on  Objectivity  in 
Research  was  pubhshed  by  the 
Department  in  the  Federal  Register  on 
July  11, 1995  (60  FR  35810).  This  final 
rule  implements  both  AHCPR  and  NIH 
statutory  requirements  for  regulations 
oa  conflicts  of  interest  in  research 
projects,  and  also  applies  broadly  to  all 
research  funded  by  the  PubUc  Health 
service  agencies  of  the  Department, 
except  Phase  I  projects  under  the  Small 
Business  Innovation  Research  (SBIR) 
program. 

The  Final  Regulations 

The  provisions  in  AHCPR  final 
regulations  are  essentially  the  same  as 
those  in  the  NPRM.  Modifications 
incorporated  for  improved  clarity  and 
increased  flexibility  are  discussed 
below.  Other  technical  and  editorial 
changes  have  also  been  incorporated. 

Subpart  A 

The  regulations  at  subpart  A  estabUsh 
program  and  administrative 
requirements  governing  grants  and 
cooperative  agreements  to  carry  out  the 
purposes  of  Title  DC  of  the  PHS  Act  and 
section  1142  of  the  Social  Security  Act. 
The  regulations  set  out  the  technical 
and  scientific  peer  review  procedures 
and  criteria  by  which  applications  for 
grants  and  cooperative  agreements  are  to 
be  reviewed,  in  accordance  with  section 
922(e)  of  the  PHS  Act  (42  U.S.C.  229c- 
1(e)). 

Section  67.13    Eligible  Projects 

The  listing  of  eligible  projects  dealing 
with  "health  care  technology" 
(paragraph  (d))  has  been  reworded  from 
the  NPRM  to  read:  "Health  care 
technologies.  faciUties,  and  equipment, 
including  assessments  of  health  care 
technologies  and  iimovative  approaches 
to  such  assessments,  and  technology 
diffusion."  This  new  language  reflects 
the  emphasis  of  Pub.  L.  102-410  on 
innovation  in  approaches  to  technology 
assessments.  The  category  dealing  with 
special  populations  now  explicitly  lists 
women  and  children,  and  dissemination 
has  been  expanded  to  include  examples 
of  the  range  of  audiences  to  whom 
AHCPR  efforts  are  diiBctad. 

Section  67.15 
Applications 


Peer  Heview  of 


Proposed  §  67.15(a),  by  exempting 
"small  grants"  from  review  by 
estabUshed  peer  review  groups  and 
procedures,  would  have  inadvertently 


restricted  the  flexibility  for  review  of 
small  grants  provided  by  section 
922(d)(2)  of  the  PHS  Act.  Section 
922(d)(2)  permits  the  Administrator  to 
make  adjustments  in  the  standard 
review  procedures  for  "small  grant" 
appUcations,  which  have  direct  costs 
that  will  not  exceed  the  amount 
specified  in  922(d)(2)  (currently 
$50,000).  These  adjustments  may  be 
made  for  the  purpose  of  encouraging  the 
entry  of  individuals  into  the  field  of 
research  and  promoting  clinical 
practice-oriented  research,  as  well  as  for 
other  purposes  which  the  Administrator 
may  determine. 

Accordingly,  paragraphs  (a)  and  (b) 
have  been  modified  and  retitled  to  allow 
for  "small  grants"  to  be  reviewed  by 
estabUshed  peer  review  groups,  as  well 
as  to  permit  adjustments  in  the 
procedures,  such  as  review  by  field 
readers  and  ad  hoc  groups.  Paragraph 
(b)  describes  the  procedures  for 
adjusting  the  peer  review  process  for 
"small  grants."  The  new  titles  are, 
respectively,  "General  procedvues  for 
peer  review"  and  "Procedural 
adjustments  for  small  grants."  These 
modifications  will  ensure  maximum 
flexibihty  for  the  Administrator,  which 
is  consistent  with  section  922(d)(2). 

Section  67.15(c)(1)    Genera)  Review 
Criteria 

The  NPRM  included  as  a  proposed 
review  criterion,  "The  degree  to  which 
the  proposed  project  addresses  the 
purposes  of  Title  IX  of  the  PHS  Act  and 
section  1142  of  the  Social  Secvuity  Act 
*  •  *"  This  has  been  moved  to  §67.16, 
"Evaluation  and  disposition  of 
appUcations."  Assuring  that  broad 
legislative  mandates  are  being  met  is 
part  of  AHCPR's  overall  program  and 
funding  decision  processes,  rather  than 
the  scientific  and  technical  review  of 
individual  appUcations.  The  second  half 
of  the  proposed  criterion,  the  degree  to 
which  the  proposed  project  addresses 
"any  special  AHCPR  priorities  that  have 
been  announced  by  the  Administrator," 
has  been  retained  for  reviewers' 
consideration,  as  appUcable. 

Also,  the  review  criteria  under 
§  67.15(c)(1)  have  been  expanded  to 
include,  "The  extent  to  which  women 
and  minorities  are  adequately 
represented  in  study  populations."  This 
is  consistent  with  AHCPR's 
commitment  and  current  requirements, 
as  provided  in  appUcation  materials,  to 
ensure  wide  and  appropriate 
representation  in  study  populations. 

Section  67.15(c)(2)    Review  Criteria  for 
Conference  Grants 

■  This  section  has  been  streamlined  so 
that  the  final  regulation  includes  only 


the  broad  general  review  criteria  for 
conference  grants,  comparable  to  the 
criteria  for  non-conference  grants. 
Additional  detailed  criteria  may  be 
included  in  pubUshed  program 
announcements,  which  permit  more 
flexibihty  for  AHCPR  in  assuring  that 
the  criteria  are  responsive  to  the 
changing  needs  of  the  health  care 
community. 

Also,  included  in  the  final  review 
criteria  is:  "The  extent  to  which  the 
health  concerns  of  women  and 
minorities  will  be  addressed  in 
conference  topic(s),  as  appropriate." 
This  addition  makes  the  conference 
grants  criteria  parallel  to  the  criteria 
under  §  67.15(c)(1)  and  reflects 
AHCPR's  commitment  to  encourage 
wide  and  appropriate  representation  of 
the  health  concerns  of  women  and 
minorities  in  all  of  its  act  vities. 

Ckinsistent  with  §67.i;  (c)(1),  "The 
degree  to  which  the  proposed  project 
addresses  the  purposes  of  Title  DC  of  the 
PHS  Act  and  section  1142  of  the  Social 
Security  Act*   •   *"  has  been  moved  to 
§  67.16.  The  degree  to  which  a  proposed 
project  addresses  "any  special  AHCPR 
priorities  that  have  been  announced  by 
the  Administrator"  has  been  retained  for 
reviewers'  consideration,  as  appUcable. 

Section  67.16    Evaluation  and 
Disposition  of  Applications 

"The  degree  to  which  the  proposed 
project  addresses  the  purposes  of  Title 
DC  of  the  PHS  Act  and  section  1142  of 
the  Social  Security  Act"  included  in  the 
NPRM  as  a  peer  review  criterion  is 
contained  in  the  final  regulations  under 
paragraph  §  67.16(a).  As  discussed 
above,  the  degree  to  which  the  overall 
legislative  piuposes  are  being  addressed 
is  a  part  of  the  AHCPR  program  and 
poUcy  funding  decision  process,  as  the 
Administrator  seeks  to  ensure  a  broad 
and  balanced  portfoUo  of  health  services 
research.  (See  discussions  of 
§  67.15(c)(1)  and  §  67.15(c)(2).) 

Section  67.17    Gmnt  A  ward 

Proposed  §67. 17(g)  regarding 
supplemental  awards  has  been 
reworded  to  improve  clarity. 

Proposed  §  67.17(h)  would  have 
continued  to  require  peer  review  of  all 
noncompeting  continuation 
applications  for  projects  v«th  a  project 
period  in  excess  of  2  years  and  with 
direct  costs  in  excess  of  the  amoimt 
specified  in  section  922(d)(2)  of  the  PHS 
Act  (small  grants  ciurently  at  $50,000). 
This  was  consistent  with  longstanding 
AHCPR  requirements  and  practices. 
AHCPR  beUeves  that,  in  keeping  with 
the  Administration's  Reinventing 
Ck>vemment  Initiative,  it  is  important  to 
allow  more  flexibihty  in  these  review 
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procedures  and  to  use  peer  reviewers  in 
the  most  efficient  way.  The  final 
regulations  ensure  this  flexibiUty  by 
providing  that  AHCPR  may  require  peer 
review  ofnoncompeting  continuation 
appUcations,  but  do  not  mandate  such 
reviews. 

Subpart  B 

The  existing  regulations  at  subpart  B 
pertain  to  grants  for  health  services 
research  centers  under  former  section 
305(e]  of  the  PHS  Act  (originally  section 
305(d)),  which  described  specific  types 
of  research  centers  to  be  supported,  and 
mandated  particular  requirements  for 
each  center.  Pub.  L.  101-239  repealed 
section  305  of  the  PHS  Act  in  its 
entirety  and  provided  broad  authority 
for  support  to  multidisciplinary  health 
services  research  centers  under  Title  IX 
of  the  PHS  Act.  See  section  902(d),  as 
amended  by  Pub.  L.  102-410  (42  U.S.C. 
299a(d)).  Pub.  L.  101-239  also  provided 
broad  authority  for  support  of  research 
centers  for  the  conduct  of  outcomes 
research  under  section  1142(c)  of  the 
Social  Security  Act  (42  U.S.C.  1320b- 
12(c)(4)).  Grants  for  centers  imder  Title 
IX  of  the  PHS  Act  and  section  1142(c) 
of  the  Social  Security  Act  are  made  in 
accordance  with  subpart  A.  Therefore, 
the  Department  is  removing  the  existing 
subpart  B,  which  is  obsolete,  and  adding 
a  new  subpart  B  pertaining  to  the  peer 
review  of  contract  proposals  as  required 
by  section  922(e)  of  the  PHS  Act  (42 
U.S.C.  299c-l(e)).  All  other  aspects  of 
AHCPR  contract  administration  and 
management  are  conducted  in 
accordance  with  the  Federal  Acquisition 
Regulations  (FAR)  and  the  Health  and 
Human  Services  Acquisition 
Regulations  (HHSAR). 

Section  922  of  the  PHS  Act  requires 
that  technical  and  scientific  peer  review 
shall  be  conducted  not  only  with 
respect  to  each  apphcation  for  a  grant  or 
cooperative  agreement,  but  also  with 
respect  to  each  proposal  for  a  contract 
under  Title  IX.  Section  922(e)  further 
req\iires  that  regulations  be  issued  for 
the  conduct  of  such  peer  review.  The 
new  Subpart  B  satisfies  this  requirement 
with  respect  to  the  peer  review  of 
contracts.  The  regulations  in  this 
subpart  are  to  be  used  in  conjunction 
with  the  FAR  and  the  HHSAR,  which 
govern  all  Department  contracts. 

The  regulations  apply  to  the  peer 
review  of  c<Mitract  proposals  under 
section  1142  of  the  Social  Security  Act 
(42  U.S.C.  1320b-12).  as  well  as  Title  IX 
of  the  PHS  Act.  This  is  consistent  with 
the  interrelationship  between  the  two 
authorities.  The  peer  review 
requirements  in  §  67.102  are  applicable 
to  all  contract  proposals,  regardless  of 
the  projected  costs  of  the  contracts. 


(SecUon  922(d)(2)  of  the  PHS  Act  does 
not  provide  for  procedural  adjustments 
in  the  peer  review  process  for  contract 
proposals  as  it  does  for  appUcations  for 
small  grants  as  set  out  in  §  67.15(b)  of 
subpart  A.) 

Smoke-Free  Workplace 

The  Department  and  its  Public  Health 
Service  agencies  strongly  encourage  all 
grant  and  contract  recipients  to  provide 
a  smoke-free  workplace  and  promote  the 
non-use  of  all  tobaccb  products.  In 
addition.  Pub.  L.  103-227,  The  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  fadhties  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  Ubrary, 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PubUc  Health  Service  mission  to  protect 
and  advance  the  physical  and  mental 
health  of  the  American  people. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

The  final  regulations  have  been 
reviewed  in  accordance  with  the 
requirements  of  Executive  Order  No. 
12866,  "Regxilatory  Planning  and 
Review."  The  Secretary,  therefore,  has 
determined  that  the  regulations  do  not 
constitute  a  major  rule,  as  defined  under 
the  order  and,  as  a  result,  have  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  In  addition,  pursuant  to  the 
provisions  of  the  Regulatory  FlexibiUty 
Act  (5  U.S.C  601  et  seq.),  it  is  certified 
that  the  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  regulations  make  minor  revisions  to 
the  existing  grant  and  contract 
procedures,  and  do  not  impose  any 
consequential  costs  on  the  grantees  or 
contractors.  Therefore,  the  Secretary  has 
determined  that  a  regulatory  impact 
analysis  is  not  required. 

Paperwork  Reduction  Act  of  1995 

The  final  regulations  do  not  contain 
any  new  reporting  or  recordkeeping 
requirements  subject  to  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  The  appUcations  used  for 
the  programs  covered  by  the  regulations 
at  42  CFR  part  67,  subpart  A,  (PHS  Form 
398  "AppUcaUon  for  PubUc  Health 
Service  Grant  and  HS  Form  2590 
"Application  for  Continuation  of  PubUc 
health  Service  Grant,"  and  PHS  Form 
5161  "AppUcation  for  State  and  Local 
Governments"),  are  approved  under 
0MB  Approval  Nos.  0925-0001  and 
0937-0189. 


List  of  Subfects  in  42  CFR  Part  67 

Grant  programs — Health  services 
research,  evaluation,  demonstration, 
and  dissemination  projects;  peer  review 
of  grants  and  contracts. 

Dated:  February  14, 1997. 
Clifton  R.  Gaus, 

Administrator,  Agency  for  Health  Care  Policy 
and  Research. 

(Catalog  of  Federal  Domestic  Assistance  No. 
93n226 — Health  Servicas  Research  and 
Development  Grants,  and  No.  93.180 — 
Medical  Effectiveness  Research) 

Accordingly,  42  CFR  part  67  is 
revised  to  read  as  foUows: 

Part  67— Agency  for  Health  Care  Policy 
and  Research  Grants  and  Contracts 

Subpart  A — Research  Grants  for  Health 
Servtcss  Research,  Evaluation, 
Demonstration,  and  Dissemination  Projects 

67.10  Purpose  and  scope. 

67.11  Definitions. 

67.12  Eligible  applicants. 

67.13  Eligible  projects. 

67.14  Application. 

67. 1 5  Peer  review  of  applications. 

67.16  Evaluation  and  disposition  of     ' 
appUcations. 

67.17  Grant  award. 

67.18  Use  of  project  funds.  ' 

67.19  Other  applicable  regulations. 

67.20  Confidentiality. 

67.21  Control  of  data  and  availability  of 
publications. 

67.22  Additional  conditions. 


Subpart  B — Pew  Review  of  Contracts  for 
Healtti  Servlcss  Research,  Evaluation, 
Demonstration,  and  Dissemination  Projects 

67.101  Purjxwe  and  scope. 

67.102  Definitions. 

67. 103  Peer  review  of  contract  proposals. 

67.104  Confidentiality. 

67.105  Control  of  data  and  availability  of 
publications. 

Authority:  Pub.  L.  103-43. 107  Stat.  214- 
215,  Pub.  L.  102-410. 106  Stet.  2094-2101 
and  sec.  6103,  Pub.  L.  101-239. 103  Stat. 
2189-2208.  Title  DC  of  the  Public  Health 
Service  Act  (42  U.S.C.  299-299c-6);  and  sec 
1142.  Social  Security  Act  (42  U.S.C.  1320b- 
12). 

Subpart  A — Research  Grants  for 
Health  Services  Research,  Evaluation, 
Defnonstration,  and  Dissemination 
Projects 

S  67.10    Purpose  and  scop*. 

The  regulations  of  this  subpart  apply 
to  the  award  by  AHCPR  of  grants  and 
cooperative  agreements  under: 

(a)  Title  DC  of  the  PubUc  Health 
Service  Act  to  support  research, 
evaluation,  demonstration,  and 
dissemination  projects,  including 
conferences,  on  health  care  services  and 
systems  for  the  deUvery  of  such 
services,  as  weU  as  to  establish  and 


operate  multidisciplinary  health 
services  research  centers. 

(b)  Section  1142  of  the  Social  Security 
Act  to  support  research  on  the 
outcomes,  effectiveness,  and 
appropriateness  of  health  care  services 
and  procedures,  including  but  not 
limited  to,  evaluations  of  alternative 
services  and  procedures;  projects  to 
improve  methods  and  data  bases  for 
outcomes,  effectiveness,  and  other 
research;  dissemination  of  research 
information  and  cUnical  guidelines, 
conferences,  and  research  on 
dissemination  methods. 

$67.11    Definitions. 

As  used  in  this  subpart — 
Administrator  means  the 
Administrator  and  any  other  officer  or 
employee  of  the  Agency  for  Health  Care 
Policy  and  Research  to  whom  the 
authority  involved  may  be  delegated. 
Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  means  that  unit  of 
the  Department  of  Health  and  Human 
Services  estabUshed  by  section  901  of 
the  PubUc  Health  Service  Act. 

Direct  costs  means  the  costs  that  can 
be  identified  specifically  with  a 
particular  cost  objective,  such  as 
compensation  of  employees  for  the  time 
and  effort  devoted  specifically  to  tbe 
approved  project,  and  the  costs  of 
materials  acquired,  consumed,  or 
expended  specifically  for  the  purpose  of 
the  approved  project. 

Grant  means  an  award  of  financial 
assistance  as  defined  in  45  CFR  parts  74 
and  92,  including  cooperative 
agreements. 

Grantee  means  the  organizational 
entity  or  individual  to  which  a  grant, 
including  a  cooperative  agreement, 
under  Title  IX  of  the  PubUc  Health 
Service  Act  or  section  1142  of  the  Social 
Security  Act  and  this  subpart  is 
awarded  and  which  is  responsible  and 
accountable  both  for  the  use  of  the 
funds  provided  and  for  the  performance 
of  the  grant-supported  project  or 
activities.  The  grantee  is  the  entire  legal 
entity  even  if  only  a  particular 
component  is  designated  in  the  award 
docimient. 

Nonprofit  as  appUed  to  a  private 
entity,  means  that  no  part  of  the  net 
earnings  of  such  entity  inures  or  may 
lawfully  inure  to  the  benefit  of  any 
shareholder  or  individual. 

Peer  review  group  means  a  panel  of 
experts,  estabUshed  under  section 
922(c)  of  the  PHS  Act,  who  by  virtue  of 
their  training  or  experience  are 
eminently  quaUfied  to  carry  out  the 
duties  of  such  peer  review  group  as  set 
out  in  this  subpart.  Officers  and 
employees  of  the  United  States  may  not 
constitute  more  than  25  percent  of  the 


membership  of  any  such  group  under 
this  subpart. 

PHS  Act  means  the  PubUc  Health 
Service  Act,  as  amended. 

Principal  investigator  means  a  single 
individual,  designated  in  the  grant 
apphcation  and  approved  by  the 
Administrator,  who  is  responsible  for 
the  scientific  and  technical  direction  of 
the  project. 

Social  Security  Act  means  the  Social 
Security  Act,  as  amended. 

S  67.1 2    Eligible  applicants. 

Any  pubUc  or  nonprofit  private  entity 
or  any  individual  is  eUgible  to  apply  for 
a  grant  under  this  subpart. 

§67.13    EUgible  prolacts. 

Projects  for  research,  evaluations, 
demonstrations,  dissemination  of 
information  (including  research  on 
dissemination),  and  conferences,  related 
to  health  care  services  and  the  deUvery 
of  such  services,  are  eUgible  for  grant 
support.  These  include,  but  are  not 
limited  to,  projects  in  the  foUowing 
categories: 

(a)  Effectiveness,  efficiency,  and 
quaUty  of  health  care  services; 

(b)  Outcomes  of  health  care  services 
and  procedures; 

(c)  CUnical  practice,  including 
primary  care  and  practice-oriented 
research: 

(d)  Health  care  technologies,  faciUties, 
and  equipment,  including  assessments 
of  health  care  technologies  and 
innovative  approaches  to  such 
assessments,  and  technology  diffusion; 

(e)  Health  care  costs  and  financing, 
productivity,  and  market  forces; 

(f)  Health  promotion  and  disease 
prevention; 

(g)  Health  statistics  and  epidemiology; 
(h)  Medical  UabiUty; 
(i)  AID/HIV  infection,  particularly 

with  respect  to  issues  of  access  and 
deUvery  of  health  care  services; 

(j)  Rural  health  services; 

(k)  The  health  of  low-income, 
minority,  elderly,  and  other 
underserved  populations,  including 
women  and  children;  and 

(1)  hiformation  dissemination  and 
research  on  dissemination 
methodologies,  directed  to  health  care 
providers,  practitioners,  consumers, 
educators,  review  organizations,  and 
others. 

§67.14    Application 

(a)  To  apply  for  a  grant,  an  entity  or 
individual  must  submit  an  appUcation 
in  the  form  and  at  the  time  that  the 
Administrator  requires.  The  application 
must  be  signed  by  an  individual 
authorized  to  act  for  the  appUcant  and 
to  assume  on  behalf  of  the  appUcant  the 


obUgations  unposed  by  the  PHS  Act  and 
the  Social  Security  Act.  as  pertinent,  the 
regulations  of  this  subpart,  and  any 
additional  terms  or  conditions  of  any 
grant  awarded. 

(b)  In  addition  to  information 
requested  on  the  appUcation  form,  the 
applicant  must  provide  such  other 
information  as  the  AdministratCM'  may 
request. 

§  67.15    Peer  review  of  applications. 

(a)  General  procedures  for  peer 
review,  (l)  AU  appUcations  for  support 
under  this  subpart  will  be  submitted  by 
the  Administrator  for  review  to  a  peer 
review  group,  in  accordance  with 
section  922(a)  of  the  PHS  Act,  except 
that  applications  eUgible  for  review 
under  section  922(d)(2)  of  the  PHS  Act 
("small  grants")  may  be  reviewed  under 
adjusted  procedures  in  accordance  with 
paragraph  (b)  of  this  section. 

(2)  Members  of  the  peer  review  group 
will  be  selected  based  upon  their 
training  and  experience  in  relevant 
scientific  and  technical  fields,  taking 
into  accoimt,  among  other  factors: 

(i)  The  level  of  formal  education  (e.g., 
M.A.,  Ph.D.,  M.D.,  D.N.Sc.)  completed 
by  the  individual  and/or  the 
individual's  pertinent  experience  and 
expertise; 

(ii)  The  extent  to  which  the  individual 
has  engaged  in  relevant  research,  the 
capacities  (e.g.,  principal  investigator, 
assistant)  in  which  the  individual  has 
done  so,  and  the  quaUty  of  such 
research; 

(iii)  The  extent  of  the  profiessional 
recognition  received  by  the  individual 
as  reflected  by  awards  and  other  honors 
received  from  scientific  and 
professional  organizations  outside  the 
Department  of  Health  and  Human 
Services; 

(iv)  The  need  of  the  peer  review  group 
to  include  within  its  membership 
experts  representing  various  areas  of 
specialization  within  relevant  scientific 
and  technical  fields,  or  specific  health 
care  issues;  and 

(v)  Appropriate  representation  based 
on  gender,  racial/ethnic  origin,  and 
geography. 

(3)  Review  by  the  peer  review  group 
under  paragraph  (a)  of  this  section  is 
conducted  by  using  the  criteria  set  out 
in  paragraph  (c)  of  this  section. 

(4)  The  peer  review  group  to  which  an 
appUcation  has  been  submitted  under 
paragraph  (a)  of  this  section  shall  make 
a  written  report  to  the  Administrator  on 
each  application,  which  shall  contain 
the  following  parts: 

(i)  The  first  part  of  the  report  shall 
consist  of  a  factual  summary  of  the 
proposed  project,  including  a 
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description  of  its  purpose,  scientific 
approach,  location,  and  total  budget. 

fii)  The  second  part  of  the  report  shall 
address  the  scientific  and  technical 
merit  of  the  proposed  project  with  a 
critique  of  the  proposed  project  with 
regard  to  the  factors  described  in 
paragraphs  (c)(l)(i)  through  (c)(l)(x)  or 
(c)(2Ki)  through  (c)(2)(vii)  of  this  section 
as  applicable.  This  portion  of  the  report 
shall  include  a  set  of  recommendations 
to  the  Administrator  with  respect  to  the 
disposition  of  the  application  based 
upon  its  scientific  and  technical  merit. 
The  peer  review  panel  may  recommend 
to  the  Administrator  that  an  appUcation: 

(A)  Be  given  consideration  for 
funding. 

(B)  Be  deferred  for  a  later  decision, 
pending  receipt  of  additional 
information,  or 

(C)  Not  be  given  further  consideration, 
(iii)  For  eadi  appHcation 

recommended  for  further  consideration 
by  the  Administrator,  the  report  shall 
also  provide  a  priority  score  based  on 
the  scientific  and  technical  merit  of  the 
proposed  project,  and  make 
recommendations  on  the  appropriate 
project  period  and  level  of  support.  The 
report  may  also  address,  as  apphcable, 
the  degree  to  which  the  proposed 
project  relates  to  AHCPR-announced 
priorities. 

(b)  Procedural  adjustments  for  small 
grants.  (1)  The  Administrator  may  make 
adjustments  in  the  peer  review 
procedures  established  in  accordance 
with  paragraph  (a)  of  this  section  for 
grant  applications  with  total  direct  costs 
that  do  not  exceed  the  amoimt  specified 
in  section  922(d)(2)  of  the  PHS  Act. 
hereafter  referred  to  as  "small  grants." 

(2)  Non-Federal  and  Federal  experts 
will  be  selected  by  the  Administrator  for 
the  review  of  small  grant  appUcations 
on  the  basis  of  their  training  and 
experience  in  particular  scientific  and 
technical  fields,  their  knowledge  of 
health  services  research  and  the 
appUcation  of  research  findings,  and 
their  special  knowledge  of  the  issue(s) 
being  addressed  or  methods  and 
technology  being  used  in  the  specific 
proposal. 

(3)  Review  of  appUcations  for  small 
grants  may  be  by  a  review  group 
established  in  accordance  with 
paragraph  (a)  of  this  section,  or  by 
individual  field  readers,  or  by  an  ad  hoc 
group  of  reviewers. 

(4)  The  review  criteria  set  forth  in 
paragraph  (c)  of  this  section  shall  be 
used  for  the  review  of  small  grant 
applications. 

l5)  Each  reviewer  or  group  of 
reviewers  to  whom  an  appUcation  has 
been  submitted  under  paragraph  (b)  of 
this  section  shall  make  a  written  report 


to  the  Administrator  on  each 
application.  Each  report  shall 
simimarize  the  findings  of  the  review 
and  provide  a  recommendation  to  the 
Administrator  on  whether  the 
application  should  be  given  further 
consideration.  For  appUcations 
recommended  for  further  consideration, 
the  report  may  also  address,  as 
applicable,  the  degree  to  which  the 
proposed  project  relates  to  AHCPR- 
announced  priorities. 

(c)  Review  criteria.  The  review  criteria 
set  out  in  this  paragraph  apply  to  both 
appUcations  reviewed  by  peer  review 
panels  in  accordance  with  paragraph  (a) 
of  this  section,  and  applications  for 
small  grants  reviewed  in  accordance 
with  paragraph  (b)  of  this  section. 

(1)  GeneraJ  review  criteria.  In  carrying 
out  a  review  under  this  section  for 
grants  (other  than  conference  grants), 
the  following  review  criteria  will  be 
taken  into  account,  where  appropriate: 

(i)  The  significance  and  originaUty 
from  a  scientific  or  technical  standpoint 
of  the  goals  of  the  project; 

(ii)  TTie  adequacy  of  the  methodology 
proposed  to  carry  out  the  project; 

(iii)  The  availability  of  data  or  the 
adequacy  of  the  proposed  plan  to  collect 
data  required  in  the  analyses; 

(iv)  The  adequacy  and 
appropriateness  of  the  plan  for 
organizing  and  carrying  out  the  project; 

(v)  The  quaUfications  and  experience 
of  the  principal  investigator  and 
proposed  staff; 

(vi)  The  reasonableness  of  the  budget 
and  the  time  frame  for  the  project,  in 
relation  to  the  work  proposed; 

(vii)  The  adequacy  of  the  faciUties  and 
resources  available  to  the  grantee; 

(viii)  The  extent  to  which  women  and 
minorities  are  adequately  represented  in 
study  populations; 

(ix)  Where  an  application  involves 
activities  which  could  have  an  adverse 
effect  upon  humans,  animals,  or  the 
environment,  the  adequacy  of  the 
proposed  means  for  protecting  against 
or  minimizing  such  effects;  and 

(x)  Any  additional  criteria  that  may  be 
announoad  by  the  Administrator  from 
time  to  time  for  specific  categories  of 
grant  appUcations  (e.g.,  proposed 
projects  for  support  of  research  centers) 
eUgible  for  support  under  this  subpart. 

(xi)  In  addition  to  the  scientific  and 
techiucal  criteria  above,  peer  reviewers 
may  be  asked  to  consider  the  degree  to 
which  a  proposed  project  addresses  any 
special  AHCPR  priorities  that  have  l}een 
annoimced  by  the  Administrator,  as 
appUcable. 

(2)  Review  criteria  for  conference 
grants.  In  carrying  out  reviews  of 
conference  grants  under  paragraphs  (a) 
and  (b)  of  this  section,  the  following 


review  criteria  will  be  taken  into 
account,  as  appropriate: 

(i)  The  significance  of  the  proposed 
conference,  specifically  the  importance 
of  the  issue  or  problem  being  addressed, 
including  methodological  or  technical 
issues  for  dealing  with  the  development, 
conduct,  or  use  of  health  services 
research; 

(ii)  The  quaUfications  of  the  staff 
involved  in  plaiming  and  managing  the 
conference; 

(iii)  The  adequacy  of  the  facilities  and 
other  resources  available  for  the 
conference; 

(iv)  the  appropriateness  of  the 
proposed  budget,  including  other 
sources  of  funding; 

(v)  The  extent  to  which  the  health 
concerns  of  women  and  minorities  v«ll 
be  addressed  in  the  conference  topic(s), 
as  appropriate: 

(vi)  The  plan  for  evaluating  and 
disseminating  the  results  of  the 
conference;  and 

(vii)  Any  additional  criteria  that  may 
be  announced  by  the  Administrator. 

(viii)  In  addition  to  the  scientific  and 
technical  criteria  above,  peer  reviewers 
may  be  asked  to  consider  the  degree  to 
which  a  proposed  project  addresses  any 
special  AHQ'R  priorities  that  have  been 
announced  by  the  Administrator,  as 
appropriate. 

(d)  Conflict  of  interest.  (1)  Members  of 
peer  review  groups  will  be  screened  for 
potential  confUcts  of  interest  prior  to 
appointment  and  will  be  required  to 
follow  Department  poUcies  and 
procedures  consistent  with  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  (5 
CFR  part  2635).  Executive  Ch-der  12674 
(as  modified  by  Executive  Chder  12731). 

(2)  In  addition  to  any  restrictions 
referenced  under  paragraph  (d)(1)  of  this 
section: 

(i)  No  member  of  a  peer  review  group 
(or  individual  reviewer)  may  participate 
in  or  be  present  during  any  review  by 
such  group  of  a  grant  appUcation  in 
which,  to  the  member's  knowledge,  any 
of  the  following  has  a  financial  interest: 

(A)  The  number  or  his  or  her  spouse, 
minor  child,  or  partner; 

(B)  Any  organization  in  which  the 
member  is  serving  as  an  officer,  director, 
trustee,  general  partner,  or  employee;  or 

(C)  Any  organization  with  which  the 
member  is  negotiating  or  has  any 
arrangement  concerning  prospective 
employment  or  other  similar 
association,  and  further; 

(ii)  In  the  event  that  any  member  of 
a  peer  review  group  or  his  or  her 
spouse,  p>arent,  child,  or  partner  is 
currenUy  or  expected  to  be  the  principal 
investigator  or  member  of  the  staff 
responsible  for  carrying  out  any 


research  or  development  activities 
contemplated  as  part  of  a  grant 
application,  that  member  of  the  group, 
or  the  group,  may  be  disquaUfied  bom 
the  review  and  the  review  conducted  by 
another  group  with  the  expertise  to  do 
so.  An  ad  hoc  group  selected  in 
accordance  with  §  67.15(a),  or  §  67.15(b) 
as  appUcable,  may  also  be  used  for  the 
review.  Any  individual  reviewer  to 
whom  the  conditions  of  this  paragraph 
apply  would  also  be  disqualified  as  a 
reviewer. 

(iii)  No  member  of  a  peer  review 
group  or  individual  may  participate  in 
any  review  imder  this  subpart  of  a 
specific  grant  appUcation  for  which  the 
member  has  had  or  is  expected  to  have 
any  other  responsibiUty  or  involvement 
(whether  preaward  or  postaward)  as  an 
officer  or  employee  of  the  United  States. 

(3)  Where  permissible  under  the 
standards  and  order(s)  cited  in 
paragraph  (d)(1)  of  this  section,  the 
Administrator  may  waive  the 
requirements  in  paragraph  (d)(2)  of  this 
section  if  it  is  determined  that  there  is 
no  other  practical  means  for  sectuing 
appropriate  expert  advice  on  a 
particular  grant  appUcation. 

§  67.1 6    Evaluation  and  disposition  of 
appllcatton. 

(a)  Evaluation.  After  appropriate  peer 
review  in  accordance  with  §  67.15,  the 
Administrator  will  evaluate  appUcations 
recommended  for  further  consideration, 
taking  into  account,  among  other 
factors: 

(1)  The  degree  to  which  the  piuposes 
of  Title  IX  of  the  PHS  Act  and  section 
1142  of  the  Social  Security  Act,  as 
applicable,  are  being  addressed; 

(2)  Recommendations  made  by 
reviewers  pursuant  to  §  67.15; 

(3)  Any  recommendations  made  by 
the  National  Advisory  Council  for 
Health  Care  Policy,  Research,  and 
Evaluation,  as  appUcable; 

(4>  The  appropriateness  of  the  budget; 

(5)  The  extent  to  which  the  research 
proposal  and  the  fiscal  plan  provide 
assurance  that  effective  use  will  be 
made  of  grant  funds; 

(6)  The  demonstrated  business 
management  capabiUty  of  the  applicant; 

(7)  The  demonstrated  competence  and 
skill  of  the  staff,  especially  the  senior 
persoiuiel,  in  Ught  of  the  scope  of  the 
project; 

(8)  The  probable  usefulness  of  the 
results  of  the  project  for  dealing  with 
national  health  care  issues,  policies,  and 
programs;  and 

(9)  The  degree  to  which  AHCPR- 
annoimced  priorities  or  purposes  are 
being  addressed. 

(b)  Disposition.  On  the  basis  of  the 
evaluation  of  the  appUcation  as 


provided  in  paragraph  (a)  of  this 
section,  the  Administrator  shall:  give 
consideration  for  funding,  defer  for  a 
later  decision,  pending  receipt  of 
additional  information,  or  give  no 
further  consideration  for  fimding,  to  any 
application  for  a  grant  under  this 
subpart;  except  that  the  Administrator 
may  not  fund  an  appUcation  which  has 
not  been  recommended  for  further 
consideration  as  a  result  of  peer  review 
in  accordance  with  §  67.15.  A 
recommendation  against  further 
consideration  shall  not  preclude 
reconsideration,  if  the  appUcation  is 
rtsvised,  responding  to  issues  and 
questions  raised  during  the  review,  and 
resubmitted  for  peer  review  at  a  later 
date. 

$67.17    Grant  award. 

(a)  Within  the  limits  of  available 
funds,  the  Administrator  may  award 
grants  to  those  applicants  whose 
projects  are  being  considered  for 
funding,  which  in  the  judgment  of  the 
Administrator,  will  promote  best  the 
purposes  of  Title  IX  of  the  PHS  Act  and 
(if  appUcable)  section  1142  of  the  Social 
Security  Act,  AHCPR  priorities,  and  the 

Tiations  of  this  subpart. 
)  The  Notice  of  Grant  Award 
specifies  how  long  the  Administrator 
intends  to  support  the  project  without 
requiring  the  project  to  recompete  for 
funds.  This  period,  called  the  project 
period,  will  usually  be  for  3-5  years, 
except  for  small  grants,  which  usually 
are  1  year  awards.  The  project  period  as 
specified  in  the  Notice  of  Grant  Award 
shall  begin  no  later  than  9  months 
following  the  date  of  the  award,  except 
that  the  project  period  must  begin  in  the 
same  fiscal  year  as  that  from  which 
funds  are  being  awarded. 

(c)  Upon  request  from  the  grantee. 
Department  grants  poUcy  permits  an 
extension  of  the  project  period  for  up  to 
12  months,  without  additional  funds, 
when  more  time  is  needed  to  complete 
the  research.  The  Administrator  may 
approve  a  request  for  an  additional 
extension  of  time  based  on  unusual 
circtunstances  with  written  justification 
submitted  by  the  grantee,  prior  to  the 
completion  of  the  project  period.  In  no 
case  will  an  additional  extension  of 
more  than  12  months  be  approved. 

(d)  Generally,  a  grant  award  wiU  be 
for  1  year,  and  sul»equent  continuation 
awards  will  be  for  1  year  at  a  time.  A 
grantee  must  submit  a  separate 
continuation  appUcation  to  have  the 
support  continued  for  each  subsequent 
year.  Decisions  regarding  continuation 
awards  and  the  funding  level  of  such 
awards  will  be  made  after  consideration 
of  such  factors  as  the  grantee's  progress 
and  management  practices  and  the 


availabiUty  of  funds.  In  all  cases, 
continuation  awards  require  a 
determination  by  the  Administrator  that 
continuation  is  in  the  best  interest  of  the 
Federal  Government. 

(e)  Neither  the  approval  of  any 
appUcatioB  nor  the  award  of  any  grant 
commits  or  obUgates  the  Federal 
Government  in  any  way  to  make  any 
additional,  supplemental,  continuation, 
or  other  award  with  respect  to  any 
approved  appUcation. 

(f)  Small  grants.  For  particular 
categories  of  small  grants,  such  as 
dissertation  research  support,  the 
Administrator  may  establish  a  limit  on 
total  direct  costs  to  be  awarded.  Any 
categorical  limits  will  be  announced  in 
advance  of  the  deadline  for  receipt  of 
applications  for  such  small  grants. 

(g)  Supplemental  awards.  (1)  Except 
for  small  grants,  supplemental  awards 
that  would  exceed  20  percent  of  the 
AHCPR  approved  direct  costs  of  the 
project  diuing  the  project  period,  or  that 
request  an  increase  in  funds  to  support 
a  change  or  a  significant  exp>ansion  of 
the  scope  of  the  project,  will  be 
reviewed  as  competing  supplemental 
grants  in  accordance  with  §  67.15(a).  A 
supplemental  award  for  preparation  of 
data  in  suitable  form  for  transmittal  in 
accordance  with  §  67.21  shall  be 
excluded  from  the  20  percent  aggregate. 

(2)  In  the  case  of  small  grants,  as 
defined  in  section  922(d)(2)  of  the  PHS 
Act,  the  Administrator  will  not  approve 
a  supplemental  award  during  the  project 
period  (excluding  any  supplemental 
award  for  preparation  of  data  in  suitable 
form  for  transmittal  in  accordance  with 
§67.21)  that  will,  in  the  aggregate, 
exceed  10  percent  of  the  AHCPR 
approved  direct  costs  of  the  project. 

(h)  Noncompeting  continuation 
awards.  Each  project  with  a  project 
period  in  excess  of  2  years  and  with 
direct  costs  over  the  project  period  in 
excess  of  the  amoimt  specified  in 
section  922(d)(2)  may  be  reviewed 
during  the  second  budget  period  and 
during  each  subsequent  budget  period 
by  at  least  two  members  of  the  peer 
review  group  that  reviewed  the  initial 
appUcation,  or  individuals  who 
participated  in  that  review,  to  the  extent 
practicable.  Recommendations  to  the 
Administrator  for  continuation  support 
wiU  be  based  upon  evaluation  of: 

(1)  The  progress  of  the  project  in 
meeting  project  objectives; 

(2)  The  appropriateness  of  the 
management  of  the  project  and 
allocation  of  resources  within  the 
project; 

(3)  The  adequacy  and  appropriateness 
of  the  plan  for  carrying  out  the  project 
during  the  budget  period  in  Ught  of  the 
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accomplishments  during  previous 
budget  periods:  and 

(4)  The  reasonableness  of  the 
proposed  budget  for  the  subsequent 
budget  period. 

§67.18    Um  of  protect  funds,    i 

Grant  funds  must  be  spent  solely  for 
carrying  out  the  approved  project  in 
accordance  with  Title  DC  of  PHS  Act, 
section  1142  of  the  Social  Security  Act 
(if  applicable),  the  regulations  of  this 
subpart,  the  terms  and  conditions  of  the 
award,  and  the  provisions  of  45  Ch'K 
pait  74.  or  part  92  for  State  and  local 
government  grantees. 

S  67.19    OttMT  applicable  regulations. 

Several  other  regtdations  apply  to 
grants  under  this  subpart.  These 
include,  but  are  not  Umited  to: 

37  CFR  Part  401 — Inventions  and  patents 

42  CFR  Part  50  Subpart  A— Responsibility  of 
PHS  awardee  and  applicant  institutions 
for  dealing  with  and  reporting  possible 
misconduct  in  science 

42  CFR  Part  50  Subpart  D— Public  Health 
Service  grant  appeals  procedure 

42  CFR  Part  50  Subpart  F— Responsibility  of 
applicants  for  promoting  objectivity  in 
research  for  which  PHS  funding  is 
sought 

45  Part  16 — Procedures  of  the  departmental 
grant  appeals  board 

45  CFR  Part  46 — Protection  of  human 
subjects 

45  CFR  Part  74 — Administration  of  grants 

45  CFR  Part  76 — Govemmentwide  debarment 
and  suspension  (nonprocuremeni)  and 
govemmentwide  requirements  for  drug- 
free  workplace  (grants) 

45  CFR  Part  80 — Nondiscrimination  under 
programs  receiving  Federal  assistance 
thrmigb  the  Department  of  Health  and 
Human  Services  efTectuation  of  Title  VI 
of  the  Civil  Rights  Act  of  1964 

45  CFR  Part  81 — Practice  and  procedure  for 
hearings  under  Part  80  of  this  title 

45  CFR  Part  84 — Nondiscrimination  on  the 
basis  of  handicap  in  programs  and 
activities  receiving  or  benefiting  from 
Federal  financial  assistance 

45  CFR  Part  86 — Nondiscrimination  on  the 
basis  of  sex  in  education  programs  and 
activities  receiving  or  benefiting  from 
Federal  financial  assistance 

45  CFR  Part  91 — Nondiscrimination  on  the 
basis  of  age  in  DHHS  programs  or 
activities  receiving  Federal  financial 
assistance 

45  CFR  Part  92 — Uniform  administraUve 
requirements  for  grants  and  cooperative 
agreements  with  State  and  local 
governments 

45  OFR  Part  93 — New  restrictions  on 
lobbying 

S  67.20    Confidentiaiity. 

The  confidentiahty  of  identifying 
information  obtained  in  the  course  of 
conducting  or  supporting  grant  and 
cooperative  agreement  activities  under 


this  subpart  is  protected  by  section 
903(c)  of  the  PHS  Act.  Specifically: 

(a)  No  information  obtained  in  the 
course  of  conducting  or  supporting 
grant  and  cooperative  agreement 
activities  under  this  subpart,  if  the 
entity  or  individual  supplying  the 
information  or  described  in  it  is 
identifiable,  may  be  used  for  any 
purpose  other  than  the  purpose  for 
which  it  was  suppUed,  unless  the 
identifiable  entity  or  individual 
supplying  the  information  or  described 
in  it  has  consented  to  such  other  use,  in 
the  recorded  form  and  manner  as  the 
Administrator  may  require;  and 

(b)  No  information  obtained  in  the 
course  of  grant  and  cooperative 
agreement  activities  conducted  or 
supported  under  this  subpart  maybe 
pubUshed  or  released  in  other  form  if 
the  individual  who  supplied  the 
information  or  who  is  described  in  it  is 
identifiable,  unless  such  individual  has 
consented,  in  the  recorded  form  and 
manner  as  the  Administrator  may 
require,  to  such  publication  or  release. 

S67.21    Control  of  data  and  svallal>imy  of 
publications. 

Except  as  otherwise  provided  in  the 
terms  and  conditions  of  the  award  and 
subject  to  the  confidentiahty 
requirements  of  section  903(c)  of  the 
PHS  Act,  section  1142(d)  of  the  Social 
Security  Act,  and  §67.20  of  this  subpart: 

(a)  All  data  collected  or  assembled  for 
the  purpose  of  carrying  out  health 
services  research,  evaluation, 
demonstration,  or  dissemination 
projects  supported  under  this  subpart 
shall  be  made  available  to  the 
Administrator,  upon  request: 

(b)  All  pubhcations,  reports,  papers, 
statistics,  or  other  materials  developed 
from  work  supported,  in  whole  or  in 
part,  by  an  award  made  under  this 
subpart  must  be  submitted  to  the 
Administrator  in  a  timely  manner.  All 
such  pubhcations  must  include  an 
acknowledgement  that  such  materials 
are  the  residts  of,  or  describe,  a  grant 
activity  supported  by  AHCPR; 

(c)  The  AHCPR  retains  a  royalty-free, 
non-exclusive,  and  irrevocable  license 
to  reproduce,  pubhsh,  use,  or 
disseminate  any  copyrightable  material 
developed  in  the  coiu^e  of  or  luider  a 
grant  for  any  purpose  consistent  with 
AHCPR's  statutory  responsibilities,  and 
to  authorize  others  to  do  so  for  the 
accomphshment  of  AHCPR  purposes; 
and 

(d)  Except  for  identifying  information 
protected  by  section  903(c)  of  the  PHS 
Act,  the  Administrator,  as  appropriate, 
will  make  information  obtained  with 
AHCPR  grant  support  available,  and 
arrange  for  dissemination  of  such 


information  and  material  on  as  broad  a 
basis  as  practicable  and  in  such  form  as 
to  make  them  as  useful  as  possible  to  a 
variety  of  audiences,  including  health 
care  providers,  practitioners, 
consumers,  educators,  and 
poUcymakers. 

197.22    Additional  conditions. 

The  Administrator  may,  with  respect 
to  any  grant  awarded  under  this  subpart, 
impose  additional  conditions  prior  to  or 
at  the  time  of  any  award  when  in  the 
Administrator's  judgment  such 
conditions  are  necessary  to  assure  or 
protect  advancement  of  the  approved 
project,  the  interest  of  the  public  health, 
or  the  conservation  of  grant  funds. 

Subpart  B — Peer  Review  of  Contracts 
for  Health  Services  Research, 
Evaluation,  Demonstration,  and 
Dissemination  Projects 

§67.101     Purpose  and  scope. 

(a)  The  regulations  of  this  subpart 
apply  to  the  peer  review  of  contracts 
under: 

(1 )  Title  IX  of  the  Pubhc  Health 
Service  Act  to  support  research, 
evaluation,  demonstration,  and 
dissemination  projects,  including 
conferences,  on  health  care  services  and 
systems  for  the  delivery  of  such 
services;  and  development  of  clinical 
practice  guidelines,  quahty  standards, 
performance  measures,  and  review 
criteria. 

(2)  Section  1142  of  the  Social  Sectirity 
Act  to  support  research  on  the 
outcomes,  effectiveness,  and 
appropriateness  of  health  care  services 
and  procedures,  including,  but  not 
limited  to,  evaluations  of  alternative 
services  and  procedures;  projects  to 
improve  methods  and  data  bases  for 
outcomes  and  e^ectiveness  research; 
dissemination  of  research  information 
and  clinical  practice  guidehnes,  as  well 
as  quedity  standards,  performance 
measures,  and  review  criteria; 
conferences;  and  research  on 
dissemination  methods. 

(b)  The  regulations  of  this  subpart  also 
contain  provisions  respecting 
confidentiality  of  research  data,  control 
of  data,  and  availabiUty  of  information. 

S  67.102    Definitions. 

Contract  proposal  means  a  written 
offer  to  enter  into  a  contract  submitted 
to  a  contracting  officer  by  an  individual 
or  non-Federal  organization,  and 
including  at  a  minimum  a  description  of 
the  nature,  purpose,  duration,  cost  of 
project  and  methods,  personnel,  and 
faciUties  to  be  utihzed  in  carrying  out 
the  requirements  of  the  contract. 

Peer  review  group  means  a  panel  of 
experts,  as  required  by  section  922(c)  of 


the  PHS  Act,  estabhshed  to  conduct 
technical  and  scientific  review  of 
contract  proposals  and  to  make 
recommendations  to  the  Administrator 
regarding  the  merits  of  such  proposals. 

Request  for  proposals  means  a 
Government  sohcitation  to  prospective 
offerors,  under  procedures  for 
negotiated  contracts,  to  submit  a 
proposal  to  fulfill  specific  agency 
requirements  based  on  terms  and 
conditions  defined  in  the  solicitation. 
The  solicitation  contains  information 
sufficient  to  enable  all  offerors  to 
prepare  competitive  proposals,  and  is  as 
complete  as  possible  widi  respect  to: 
The  nature  of  work  to  be  performed; 
descriptions  and  specifications  of  items 
to  be  deUvered;  performance  schedule; 
special  requirements,  clauses  or  other 
circumstances  affecting  the  contract; 
and  criteria  by  which  die  proposals  will 
be  evaluated. 

§  67. 1 03    Peer  re  view  of  contract 
proposals. 

(a)  All  contract  proposals  for  AHCPR 
support  will  be  submitted  by  the 
Administrator  for  review  to  a  peer 
review  group,  as  required  in  section 
922(a)  of  the  PHS  Act.  Proposals  will  be 
reviewed  in  accordance  with  the 
Federal  Acquisition  Regulations  and  the 
Health  and  Hiunan  Services  Acquisition 
Regulations  (48  CFR  Ch.  I  and  III)  and 
the  requirements  of  the  pertinent 
Request  for  Proposal. 

(b)  Establishment  of  peer  review 
groups.  In  accordance  with  section 
922(c)  of  die  PHS  Act,  die  Administrator 
shall  establish  such  peer  review  groups 
as  may  be  necessary  to  review  all 
contract  proposals  submitted  to  AHCPR. 

(c)  Composition  of  peer  review  groups. 
The  peer  review  groups  shall  be 
composed  of  individuals,  in  accordance 
with  section  922(c)  of  the  PHS  Act,  as 
amended,  who  by  virtue  of  their  training 
or  experience  are  eminently  quahfied  to 
carry  out  the  duties  of  such  a  peer 
review  group.  Officers  and  employees  of 
the  United  States  may  not  constitute 
more  than  25  percent  of  the  membership 
of  any  such  group.  Members  of  the  peer 
review  group  will  be  selected  based 
upon  their  training  or  experience  in 
relevant  scientific  and  technical  fields, 
taking  into  account,  among  other 
factors: 

(1)  The  level  of  formal  education  (e.g., 
M.A.,  Ph.D.,  M.D.,  D.N.Sc.)  completed 
by  the  individual  and/or,  as  appropriate, 
the  individual's  pertinent  experience 
and  expertise; 

(2)  The  extent  to  which  the  individual 
has  engaged  in  relevant  research,  the 
capacities  (e.g.,  principal  investigator, 
assistant)  in  which  the  individual  has 


done  so,  and  the  quahty  of  such 
research; 

(3)  The  extent  of  the  professional 
recognition  received  by  the  individual 
as  reflected  by  awards  and  other  honors 
received  from  scientific  and 
professional  organizations  outside  the 
Department  of  Health  and  Human 
Services; 

(4)  The  need  of  the  pe^r  review  group 
to  include  in  its  membership  experts 
representing  various  areas  of 
speciahzation  in  relevant  scientific  and 
technical  fields,  or  specific  health  care 
issues;  and 

(5)  Appropriate  representation  based 
on  gender,  racial/ethnic  origin,  and 
geography,  to  the  extent  practicable. 

(a)  Term  of  peer  review  group 
members.  Notwithstanding  section 
922(c)(3)  of  die  PHS  Act,  members  of 
peer  review  groups  appointed  to  review 
contract  proposals  will  be  appointed  to 
such  groups  for  a  limited  period  of  time, 
as  determined  by  the  Adininistrator; 
such  as  on  an  annual  basis,  or  until  the 
peer  review  of  the  contract  proposals  is 
completed,  or  until  the  expiration  of  the 
contract(s)  awarded  as  a  result  of  the 
peer  review. 

(e)  Conflict  of  interest.  (1)  Members  of 
peer  review  groups  will  be  screened  for 
potential  conflicts  of  interest  prior  to 
appointment  and  will  be  required  to 
follow  Department  pohcies  and 
procedures  consistent  with  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  (5 
CFR  part  2635)  and  Executive  Order 
12674  (as  modified  by  Executive  Order 
12731). 

(2)  In  addition  to  any  restrictions 
referenced  under  paragraph  (e)(1)  of  this 
section: 

(i)  No  member  of  a  peer  review  group 
may  participate  in  or  be  present  during 
any  review  by  such  group  of  a  contract 
proposal  in  which,  to  the  member's 
knowledge,  any  of  the  following  has  a 
financial  interest: 

(A)  The  member  or  his  or  her  spouse, 
minor  child,  or  partner; 

(B)  Any  organization  in  which  the 
member  is  serving  as  an  officer,  director, 
trustee,  general  partner,  or  employee;  or 

(C)  Any  organization  with  which  the 
member  is  negotiating  or  has  any 
anangement  concerning  prospective 
employment  or  other  similar 
association,  and  further; 

(ii)  In  the  event  any  member  of  a  peer 
review  group  or  his  or  her  spouse, 
parent,  child,  or  partner  is  currently  or 
expected  to  be  the  project  director  or 
member  of  the  staff  responsible  for 
carrying  out  any  contract  requirements 
as  specified  in  the  contract  proposal, 
that  member  is  disquahfied  and  will  be 
replaced  as  appropriate. 


§67.104    Confidentiality. 

Identifying  information  obtained  in 
the  course  of  conducting  AHCPR 
contract  activities  under  this  subpart  is 
protected  by  section  903(c)  of  die  PHS 
Act.  Specifically: 

(a)  No  information  obtained  in  the 
course  of  conducting  AHCPR  contract 
activities  imder  this  subpart,  if  the 
entity  or  individual  supplying  the 
information  or  described  in  it  is 
identifiable,  may  be  used  for  any 
purpose  other  than  the  purpose  for 
which  it  was  supphed,  unless  the 
identifiable  entity  or  individual 
supplying  the  information  or  described 
in  it  has  consented  to  such  other  use,  in 
the  recorded  form  and  manner  as  the 
Administrator  may  require. 

(b)  No  information  obtained  in  the 
course  of  conducting  AHCPR  contract 
activities  under  this  subpart  may  be 
pubhshed  or  released  in  other  form  if 
the  individual  who  supplied  the 
information  or  who  is  described  in  it  is 
identifiable,  unless  such  individual  has 
consented,  in  the  recorded  form  and 
manner  as  the  Administrator  may 
require,  to  such  pubhcation  or  release. 

§  67.1 05    Control  of  data  and  availability  of 
publications. 

(a)  Data  will  be  collected,  maintained, 
and  suppUed  as  provided  in  each 
contract  subject  to  the  confidentiahty 
requirements  of  section  903(c)  of  the 
PHS  Act,  secUon  1142(d)  of  the  Social 
Seciuity  Act,  and  §  67.104  of  this 
subpart. 

(b)  All  pubhcations,  reports,  papers, 
statistics,  or  other  materials  developed 
from  work  supported  in  whole  or  in  part 
by  contracts  under  Title  DC  of  the  PHS 
Act  or  section  1142  of  the  Social 
Security  Act,  if  applicable,  must  be 
submitted  to  the  Administrator  in 
accordance  with  the  terms  of  the 
contract.  All  pubhcations  must  include 
an  acknowledgment  that  such  materials 
are  the  results  of,  or  describe,  a 
contractual  activity  suppyorted  by 
AHCPR. 

(c)  In  accordance  with  48  CFR 
52.227-14,  unless  otherwise  specified  in 
the  contract,  AHCPR  will  retain  a 
hcense  to  use,  disclose,  reproduce, 
prepare  derivative  works  from, 
distribute  copies  to  the  pubhc,  and 
perform  publicly  and  display  pubhcly 
any  copyrightable  materials  produced 
under  a  contract  for  any  purpose 
consistent  writh  AHCPR's  statutory 
responsibiUties,  and  to  have  or  permit 
others  to  do  so  for  accomphshment  of 
AHCPR  purposes. 

(d)  Except  for  identifying  information 
protected  by  section  903(c)  of  the  PHS 
Act,  the  Adininistrator,  as  appropriate, 
will  make  information  provided  in 


IMI 


12914        Federal  Register  /  Vol.  62.  No.  52  /  Tuesday,  March  18,  1997  /  Rules  and  Regulations 

accordance  with  ptiragraphs  (a)  and  (b) 
of  this  section  available,  and  arrange  for 
dissemination  of  such  information  and 
materials  on  as  broad  a  basis  as 
practicable  and  in  such  form  as  to  make 
them  as  useful  as  possible  to  a  variety 
of  audiences,  including  health  care 
providers,  practitioners,  consmners, 
educators,  and  policymakers. 

|FR  Doc.  97-6758  Filed  3-17-97;  8:45  ami 
BH.LMG  CODE  41«>-«0-M 
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REMINDERS 

The  items  in  this  list  were 
editorially  comptled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  kom 
this  list  has  no  legal 
significarx:e. 


RULES  GOING  INTO 
EFFECT  MARCH  18,  1997 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implenientation 
ptans;  approval  and 
promulgation:  various 
States: 

Colorado:  published  1-17-97 
Florida;  published  1-17-97 
Indiana:  published  1-17-97 

New  Jersey:  published  1-17- 
97 

Air  quality  implementation 
plans:  VAVapproval  and 
promulgation:  various 
States:  air  quality  planning 
purposes:  designation  of 
areas: 

CaMomia;  published  1-17-97 

Toxic  substarK»s: 

Testing  requirements — 

Phenol:  published  1-17-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Public  Health  Service 

Fellowships,  internships, 
training: 

Health  services  research, 
evaluation,  demonstration, 
and  dissemtnation 
projects:  peer  review  01 
grants  and  corrtracts; 
published  3-18-97 

LEGAL  SERVICES 
CORPORATION 

Legal  assistarve  eligitxlity: 

Maximum  income  levels: 
published  3-18-97 

PANAMA  CANAL 
COMMISSION 

Health,  sanitation,  and 
communicable  disease 
surveillance:  arvj  radio 
communication: 

Disinfecting  vessels 
requirement:  technical 
amendments:  correction; 
published  3-18-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  dkectives: 

AlbedSignal  Avionics.  Inc.; 
published  2-26-97 

Boeing;  published  3-3-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Martteting 
Service 

MiHc  marketing  orders: 
Central  Arizona;  comments 
due  by  3-18-97;  published 
3-3-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

domestic: 

Fire  ant,  imported: 
comments  due  by  3-17- 
97:  published  1-31-97 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Insurance 

Corporation 

Administrative  regulations: 
Social  security  account 
numbers  arid  employer 
identification  nunibers: 
collection  and  storage; 
comments  due  t)y  3-17- 
97;  published  1-15-97 

Crop  insurance  regulations: 
Onions;  comments  due  t)y 
3-17-97:  published  2-13- 
97 

Table  grapes:  comments 
due  by  3-17-97;  published 
1-15-97 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  timber; 
disposal  and  sale: 

Timber  sale  contracts; 
carvellation 

Extension  o(  comment 
period;  comments  due 
by  3-17-97;  published 
2-10-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  arxl 
management: 
Alasl(a;  fisheries  of 
Exclusive  Economic 
Zone- 
Bering  Sea  and  Aleutian 
Islands  and  Gulf  of 
Alaska  groundfish: 
comments  due  by  3-20- 
97;  published  3-5-97 
Attarrtic  coastal  fisheries; 
comments  due  by  3-17- 
97;  published  2-14-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act 


Multi-purpose  lighters:  child- 
resistance  standard; 
comments  due  by  3-17- 
97;  published  1-16-97 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Foreign  military  sales; 
contingent  fees; 
comments  due  by  3-18- 
'   97;  published  1-17-97 
Foreign  purchase 
restrictions:  auttx)rity  to 
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brokers  or  dealers;  standards,  13276-13288 

Defense  Department 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Ordering  procedures  for  1997  edition  through 
Government  Printing  Office,  13260 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
B.I.  Chemical,  hic,  13169 
Glaxo  Wellcome  Inc.,  13169 
Hoffinann-LaRoche.  Inc.,  13169 
Knoll  Pharmaceuticals,  13170 
Mallinckrodt  Chemical,  Inc..  13170 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Envlronmeritai  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Imidacloprid,  12953-12959 
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NOTICES 

Pesticide,  food,  and  feed  additive  petitions: 

BASF  Corp.,  13000-13005 
Pesticide  registration,  cancellation,  etc.: 

Micro  Flo  Co.,  12999 
Pesticides;  emergency  exemptions,  etc.: 

Dimethomorph,  13005-13006 

Fanm  Credit  Administration 

RULES 

Federal  regulatory  reform;  correction,  13213 

Federal  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 
Domestic,  flag,  supplemental,  commuter,  and  on-demand 
operations — 
Editorial  changes,  13248-13257 
Airworthiness  directives: 
Raytheon,  12949-12951 
PROPOSED  RULES 

Air  traffic  operating  and  flight  rules: 
Airport  security  areas,  unescorted  access  privileges; 
employment  history,  verification,  and  criminal 
history  records  check,  13262-13273 
Airworthiness  directives: 

Pratt  &  Whitney,  12979-12981 
Commercial  launch  vehicles;  licensing  regulations,  13216- 

13246 
NOTICES 
Meetings: 
RTCA,  Inc.,  13208-13209 

Situational  Awareness  for  Safety  System  Requirements 
Team,  13209 
Organization,  fimctions,  and  authority  delegations: 
Marysville,  CA,  13209 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Wireless  communications  service:  reconsideration 
petitions;  expedited  pleading  cycle  for  oppositions 
and  replies,  12959-12960 
PROPOSED  RULES 
Radio  services,  special: 
Amateur  services — 
Spread  spectrum  communication  technologies;  greater 
use,  12982-12983 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  13006- 

13009 
Submission  for  OMB  review;  comment  request; 
correction,  13006 
Common  carrier  services: 
Wireless  Telecommunications  Bureau;  satellite  digital 
audio  radio  services;  auction  and  filing  requirements, 
13009-13019 
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Federal  Deposit  Insurance  Corporation 

RULES 

Govenunent  securities  sales  practices: 
Banks'  conduct  of  business  as  government  securities 
brokers  or  dealers;  standards,  13276-13288 

Federal  Emergency  IManagement  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Arkansas,  13020 

Indiana.  13020-13021 

Kentucky,  13021 

Tennessee,  13021 
Flood  insurance  program: 

Flood  map  changes.  13021-13145 
Meetings: 

Technical  Mapping  Advisory  Council,  13146 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Florida  Power  Corp.  et  al.,  12990-12994 
Utility-Trade  Corp.  et  al.,  12994-12997 

Environmental  statements;  availability,  etc.: 
Central  Vermont  Public  Service  Corp.,  12997 
Whitewater  Engineering  Corp.,  12997-12998 

Hydroelectric  applications.  12998-12999 

Applications,  bearings,  determinations,  etc.: 
American  Power  Reserves  Marketing  Co.,  12987-12988 
El  Paso  Natural  Gas  Co.,  12988 
Global  Energy  Services,  LLC,  12988 
NorAm  Gas  Transmission  Co.,  12988,  12989 
Ozark  Gas  Transmission  System,  12989 
Resource  Energy  Services  Co.,  LLC;  correction,  13213 
Southern  California  Edison  Co.,  12989 
Tennessee  Gas  Pipeline  Co.,  12989-12990 
Transcontinental  Gas  Pipe  Line  Corp.,  12990 
Wasatch  Energy  Corp.,  12990 

Federal  Housing  Finance  Board 

NOTICES 

Federal  home  loan  bank  system: 
Financial  management  policy:  policy  statement,  13146- 
13154 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Paccent  Express  Line  Co.  et  al.,  13154-13155 

Federal  Reserve  System 

RULES 

Government  securities  sales  practices: 

Banks'  conduct  of  business  as  government  securities 
brokers  or  dealers:  standards,  13276-13288 
NOTICES 
Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  13155 

Permissible  nonbanking  activities,  13155 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

J.C.  Penney  Co.,  Lie,  et  al.,  13155-13156 

Premier  Products,  Inc.,  et  al.,  13156 


Rsh  and  WikJIife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Black  Bayou  Lake  National  WildUfe  Refuge,  LA; 

establishment,  13162-13163 
Incidental  take  permits — 
Riverside  County,  CA;  Stephens'  kangaroo  rat,  etc., 
13163 
Meetings: 
Klamath  Fishery  Management  Coimcil,  13163 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Bacitracin  methylene  disalicylate  and  chlortetracycline, 
12951-12952 
Color  additives: 

l,4-Bis|(2-hydroxyethyl)aminol-9,10-anthracenedione 
bis(2-propenoic)ester  copolymers;  effective  date, 
12951 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Nonprescription  Drugs  Advisory  Committee,  13158- 
13159 
Reporting  and  recordkeeping  requirements,  13159 

General  Accounting  Office 

NOTICES 
Meetings: 
Federal  Accounting  Standards  Advisory  Board,  13156- 
13157 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Ordering  procedures  for  1997  edition  through 
Government  Printing  Office,  13260 

Government  Ethics  Office 

NOTICES 

Conflict  of  interests: 
Executive  agency  ethics  training  programs 
Correction,  13213 

l^ealtti  and  Human  Services  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Housing  and  UrtMn  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Home  equity  conversion  mortgage  insurance 

demonstration;  mortgage  balance  definition,  etc.; 
correction,  12952-12953 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Educational  requirements  for  naturdlization — 
Exceptions  due  to  physical  or  developmental  disability 
or  mental  impairment,  12915-12928 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 


Internal  Revenue  Service 

PROPOScD  RULES 
Income  taxes: 
Reorganizations;  receipt  of  rights  to  acquire  corporation 
securities;  and  depreciation  allocations;  recapture 
among  partners  in  partnership 
Hearing  cancellation,  12981 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Administrative  protective  orders;  breaches  investigation 
siunmary,  13164-13168 
Meetings;  Sunshine  Act,  13168 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Service 
See  Justice  Programs  Office 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  13168- 
13169 

Justice  Programs  Office  .  , 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  13170- 
13171 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Rangeland  health  standards  and  grazing  management 
guidelines,  AZ.  13164 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Lykes  Bros.  Steamship  Co..  Inc.,  13209-13211 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Ordering  procedures  for  1997  edition  through 
Government  Printing  Office,  13260 
Meetings:  • 

Space  Science  Advisory  Committee.  13171 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Corporate  credit  unions,  12929-12949 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Air  bag  depowering,  12960-12975 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Naitonal  Institute  of  Mental  Health,  13159 
National  Institute  of  Child  Health  and  Human 
Development,  13160 


National  histitute  of  Dental  Research.  13159-13160 
National  histitute  of  Diabetes  and  Digestive  and  Kidney 

Diseases.  13160-13161 
National  Institute  of  Mental  Health,  13160 
National  Institute  of  Neurological  Disorders  and  Stroke. 

13159 
National  Library  of  Medicine,  13161 
President's  Cancer  Panel.  13161 
Research  Grants  Division  special  emphasis  panels. 

13161-13162 
Patent  Ucenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Genetics  Institute,  Inc.,  13162 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Northeast  multispecies,  12983-12985  * 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Reactor  Safeguards  Advisory  Committee,  13175-13176 
Mixed  radioactive  and  hazardous  waste: 
Cesium-137  contaminated  emission  control  dust  and 
other  incident-related  material  dispostion;  staff 
technical  position,  13176-13198 
Reports;  availabihty,  etc.: 
Reactor  safety  and  plant  performance;  individual  plant 
examination  program;  comment  request  and 
workshop,  13198-13199 
Applications,  hearings,  determinations,  etc.: 
Baltimore  Gas  &  Electric  Co..  13171-13173 
Ehike  Power  Co.  et  al.;  correction,  13213 
Power  Authority  of  State  of  New  York,  13173-13175 

Pension  and  Welfare  Benefits  Administration 

NOTICES 
Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans  Advisory 
Council,  13171 

Pension  Benefit  Guaranty  Corporation 

PROPOSED  RULES 
Single^  employer  plans: 
Allocation  of  assets — 
Mortality  tables.  12982 

Public  Heattt)  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICES 

Meetings;  Sunshine  Act,  13199 

Securities  and  Exchange  Commission 

RULES 
Seciuities: 
Securities  offerings  trading  practices  rule  (Regulation  M); 
manipulation  conduct  preclusion 
Correction,  13213 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  13201-13203 
Philadelphia  Stock  Exchange,  Inc.,  13203-13205 
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Applications,  hearings,  determinations,  etc.: 

Bunker  Hill  Income  Securities.  Inc..  13199-13200 
Old  Mutual  South  Africa  Equity  Trust  et  al..  13200- 
13201 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Arkansas,  13205 

California,  13205 

Indiana,  13205 

Kentucky,  13205-13206 

Ohio,  13206 

Tennessee,  13206-13207 
^  West  Virginia,  13207 

Thrift  Supervision  Office 

NOTICES 

Applications,  heagngs,  determinations,  etc.: 
Heartland  Community  Bank,  13211 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  13207- 
13208 
Aviation  proceedings: 
Certificates  of  pubUc  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  appUcations, 
13208 

Traasury  Department 

See  Comptroller  of  the  Currency 

See  Internal  Revenue  Service 

See  Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  13211 
Meetings: 

Customs  Service  Commercial  Operations  Advisory 
Committee.  13211 


Veterans  Affairs  Department 

NOTICES 
Meetings: 
Wage  Committee.  13212 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Transportation;  Federal  Aviation 
Administration,  13216-13246 

Part  III 

Department  of  Transportation;  Federal  Aviation 
Administration.  13248-13257 

Part  IV 

Department  of  Defense;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration.  13260 

PartV 

Department  of  Transportation;  Federal  Aviation 
Admnistration.  13262-13273 

Part  VI 

Department  of  the  Treasury,  Comptroller  of  the  Currency; 
Federal  Deposit  Insurance  Corporation;  Federal  Reserve 
System,  13276-13288 
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Rules  and  Regulations 


IMI 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat)ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Superintendent  of  Documents.  Prices  of 
new  books  are  Usted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Parts  229,  312.  and  499 

PNS  No.  1702-96] 

tm  1115-nAE02 

Exceptions  to  the  Educational 
Requirements  for  Naturalization  for 
Certain  Applicants 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Final  rule  with  request  for 
comments. 


SUMMARY:  This  final  rule  amends  the 
Immigration  and  Naturalization  Service 
(the  Service)  regulations  relating  to  the 
educational  requirements  for 
naturalization  of  eligible  applicants 
under  section  312  of  the  Immigration 
and  nationality  Act  (the  Act),  as 
amended  by  the  Technical  Corrections 
Act  of  1994.  This  amendment  provides 
an  exception  from  the  requirements  of 
demonstrating  an  imderstanding  of  the 
Enghsh  language,  including  an  abiUty  to 
read,  write,  and  speak  words  in  ordinary 
usage,  and  of  demonstrating  a 
knowledge  and  imderstanding  of  the 
fundamentals  of  the  history,  and  of  the 
principles  and  form  of  government  of 
the  United  States,  for  certain  applicants 
who  are  unable  to  comply  with  both 
requirements  because  they  possess  a 
"physical  or  developmental  disabiUty" 
or  a  "mental  impairment."  The  final 
rule  establishes  an  administrative 
process  whereby  the  Service  will 
adjudicate  requests  for  these  exceptions 
while  providing  the  public  with  an 
opportunity  to  comment  on  portions  of 
the  adjudicative  process  which  the 
Service  is  altering  in  response  to  public 
comments  from  the  previously 
published  proposed  rule. 
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DATES:  This  final  rule  is  effective  March 
19, 1997.  Written  comments  must  be 
submitted  on  or  before  May  19, 1997. 
ADDRESSES:  Please  submit  written 
comments  in  triplicate  to  the  Director, 
Pohcy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street,  NW.,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
niunber 1702-96  on  your 
correspondence.  Comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3048 
to  arrange  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT; 
Craig  S.  Howie  or  Jody  Marten, 
Adjudications  and  Nationality  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Room  3214, 
Washington,  DC  20536,  telephone  (202) 
514-5014. 

SUPPt-EMENTARY  INFORMATION: 

Background 

On  October  25, 1994,  Congress 
enacted  the  Immigration  and  Nationality 
Technical  Corrections  Act  of  1994. 
Section  108(a)(4)  of  the  Technical 
Corrections  Act  amended  section  312  of 
the  Act  to  provide  an  exemption  to  the 
United  States  history  and  government 
("civics")  requirements  for  persons  with 
"physical  or  developmental  disabilities" 
or  "mental  impairments"  applying  to 
become  naturalized  United  States 
citizens.  This  exception  complemented 
an  existing  exception  for  persons  with 
disabilities  with  regard  to  the  English 
language  requirements  for 
naturalization.  Enactment  of  this 
amendment  marked  the  first  time 
Congress  authorized  an  exception  from 
the  civics  requirements  for  any 
individual  applying  to  natiu^ze. 

The  Technical  Corrections  Act  did  not 
specifically  define  the  terms 
developmental  disability,  mental 
impairment,  or  physical  disability. 
Congress  did,  however,  provide  limited 
guidance  for  defining  these  terms  in  the 
Report  of  the  House  of  Representatives 
Committee  on  the  Judiciary,  H.  Rep. 
103-387,  dated  November  20, 1993. 
Based  in  part  on  the  language  of  this 
report,  the  Service  provided  preliminary 
guidance  to  field  offices  on  November 
21,  1995,  defining  the  three  categories  of 
disabilities  and  requiring  disabled 
persons  seeking  an  exception  frt>m  the 
section  312  requirements  to  obtain  an 
attestation  verifying  the  existence  of  the 


disability  from  a  designated  civil 
surgeon. 

On  August  28,  1996,  the  Service 
published  a  proposed  rule  at  61  FR 
44227-44230  proposing  to  amend  8  CFR 
part  312  to  provide  for  exceptions  from 
the  section  312  requirements  for  persons 
with  physical  or  developmental 
disabilities  or  mental  impairments.  In 
the  preamble  to  the  proposed  rule,  the 
Service  noted  that  these  exceptions 
were  not  blanket  waivers  or  exemptions 
for  persons  with  disabifities.  Creation  of 
blanket  waivers  would  be  contrary  to 
the  requirements  of  section  504  of  the 
Rehabilitation  Act,  which  provides  for 
equal  (with  modifications/ 
accommodations)  but  not  special 
treatment  for  disabled  persons  in  the 
administration  of  Justice  Department 
programs.  The  proposed  rule  provided 
that  an  exception  would  only  be  granted 
to  those  individuals  with  disabilities 
who,  because  of  the  nature  of  their 
disabihty.  could  not  demonstrate  the 
required  understanding  of  the  English 
language  and  knowledge  of  United 
States  civics,  even  with  reasonable 
modifications  or  accommodations. 

The  Service  proposed  that  all 
disabihty  eUgibility  determinations  be 
based  on  medical  evidence  in  the  form 
of  individual,  one-page  assessments  by 
dvil  surgeons  or  qualified  individuals 
or  entities  designated  by  the  Attorney 
General,  attesting  to  the  existence  of  the 
applicant's  disability.  As  is  the  case 
with  virtually  all  Service  adjudications 
for  benefits,  it  was  noted  that  it  is  the 
responsibihty  of  the  disabled  person 
applying  for  naturalization  to  provide 
the  dociunentation  necessary  to 
substantiate  the  claim  for  a  disabihty- 
based  exception. 

The  Service  noted  that  it  would 
comply  with  section  504  of  the 
Rehabihtation  Act  of  1973  by  providing 
reasonable  modifications  and/or 
accommodations  to  its  testing 
procedures  for  applicants  with 
disabilities.  In  addition,  the  Service 
noted  that  an  apphcant  would  be 
deemed  imable  to  participate  in  the 
testing  procedures  only  in  those 
situations  where  there  are  no  reasonable 
modifications  that  would  enable  the 
apphcant  to  participate. 

After  the  Service  completed  digesting 
the  conunents  received  from  the  public 
and  after  meeting  with  other  federal 
benefit-granting  agencies  with  extensive 
experience  in  administering  disabihty 


12916      Federal  Register  /  Vol.  62,  No.  53  /  Wednesday.  March  19,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62.  No.  53  /  Wednesday.  March  19.  1997  /  Rules  and  Regulations 


12917 


related  programs,  it  became  clear  that 
considerable  changes  would  be  made  to 
the  proposed  rule.  As  such,  the  Service 
is  implementing  the  policies  contained 
in  this  rule  while  also  seeking 
additional  comments  from  the  public 
addressing  our  changes. 

Discussion  of  Comments 

The  Service  received  228  comments 
from  a  variety  of  sources,  including 
federal  and  state  governmental  agencies, 
disabihty  rights  and  advocacy 
organizations,  and  private  individuals. 
While  the  Service  has  identihed  11  " 
specific  comment  areas  that  warrant 
discussion,  the  majority  of  comments 
address  three  specific  areas  relating  to 
the  proposed  rule,  in  particular,  the 
definitions  of  the  disabilities  proposed 
by  the  Service  at  §§  312.1(b)(3)(i)  and 
312.2(b)(l)(i),  the  use  of  the  civil 
surgeons  as  the  medical  professionals 
making  the  disability  determinations  at 
§31 2.2(b)(2),  and  the  other  statutory 
requirements  for  natiu^lization.  The 
Service  also  notes  that  of  the  228 
comments,  46  were  in  the  form  of  two 
separate  "form  memoranda"  which  the 
Service  speculates  were  circulated 
among  commenters.  Some  commenters 
attached  these  memoranda  to  a  cover 
letter,  while  others  placed  the  form 
memorandum  onto  their  own  letterhead. 
An  additional  12  form  letters,  all  from 
the  same  social  services  agency  yet 
signed  by  variouis  staff,  were  also 
received. 

The  Service  appreciates  the  overall  in- 
depth  comments  that  were  received, 
especially  from  other  federal  agencies 
and  various  disabihty  advocacy 
Organizations.  All  these  comments  have 
assisted  the  Service  in  understanding 
matters  of  concern  to  the  disabled 
community,  a  constituent  group  that 
imtil  now  the  Service  has  only 
interacted  with  on  a  Umited  basis.  The 
following  is  a  summarized  discussion  of 
the  comments,  opening  with  an  issue 
statement,  followed  by  a  summary  of  the 
public  comments,  and  concluding  with 
the  Service  response.  The  discussions 
are  Usted  in  order  according  to  the 
volimie  of  comments  received  for  each 
topic. 

Definitions  of  the  Disabilities 

Issue.  Should  the  Service  change  the 
definitions  noted  in  the  proposed  rule  to 
comport  with  existing  federal  statutes 
and  regulations?  The  Service  proposed 
to  amend  §§312.1(b)(3)(i)  and 
312.2(b)(l)(i)  of  8  CFR  with  definitions 
of  physical  disabihty,  developmental 
disabihty,  and  mental  impairment  based 
upon  the  language  of  the  legislative 
history  as  noted  in  H.R.  No.  103-387. 
These  definitions  included  provisions 


which  excluded  disabihties  that  were 
temporary  in  nature,  that  were  not  the 
result  of  a  physical  or  organic  disorder, 
or  that  had  resulted  from  an  individual's 
illegal  use  of  drugs.  H.R.  No.  103-387 
did  not  clarify  whether  the  Congress 
was  referring  to  the  abuse  of  illegal 
drugs  or  legal  drugs.  Each  definition 
included  language  which  specified  that 
the  disability  must  render  the 
individual  unable  to  fulfill  either  the 
requirements  for  English  proficiency  or 
to  participate  in  the  civics  testing 
procedures  even  with  reasonable 
modifications. 

Summary  of  public  comments.  The 
disabihty  definitions  received  138 
comments,  the  largest  number  of 
specifically  referenced  comments.  The 
majority  of  commenters  noted  that 
while  it  was  appreciated  that  the 
Service  was  attempting  to  follow  the 
intent  of  Congress,  as  based  on  the 
limited  legislative  history,  it  was  the 
obhgation  of  the  Service  to  use 
definitions  already  in  existence  and  that 
comport  with  existing  federal  statutes. 
In  particular,  62  comments  directly 
referenced  the  position  that  the  Service 
is  required  to  use  existing  definitions 
that  comport  with  other  federal  statutes, 
such  as  definitions  found  in  the 
Americans  With  Disabihties  Act  and  the 
Developmental  Disabihty,  Services,  and 
Bill  of  Rights  Act  of  1978.  These 
commenters  also  expressed  particular 
concern  over  the  proposed  definition  of 
developmental  disability.  They  noted 
how  there  is  disagreement  within  the 
medical  community  as  to  whether 
certain  disabihties,  such  as  mental 
retardation,  are  indeed  developmental 
in  nature  as  opposed  to  being  a  mental 
impairment. 

As  noted  previously,  the  Service,  in 
following  the  legislative  history, 
excluded  disabilities  in  the  proposed 
definitions  that  were  acquired  (to 
exclude  persons  whose  disability  was 
the  result  of  the  illegal  use  of  drugs)  or 
disabilities  non-organic  or  temporary  in 
nature.  Of  the  comments  addressing  the 
definitions,  39  specifically  admonished 
the  Service  to  revisit  this  decision. 
According  to  these  commenters,  by 
adopting  the  definitions  as  listed  in  the 
proposed  rule,  the  Service  would  be 
excluding  a  large  number  of  disabled 
naturahzation  apphcants.  For  example, 
individuals  sufiiering  from  Post 
Traumatic  Stress  Disorder  or 
individuals  whose  disability  resulted 
bom  an  accident  would  not  be  covered 
by  the  definitions  as  proposed  by  the 
Service,  in  that  both  these  disabihties 
are  acquired.  An  additional  18 
commenters  noted  that  the  definitions 
proposed  by  the  Service  were  too 
narrowly  diBwn.  They  repeated  the 


argument  that  by  enacting  such 
narrowly  drawn  definitions  the  Service 
would  potentially  exclude  large 
numbers  of  disabled  individuals  who 
might  qualify  for  these  Congressionally 
mandated  exceptions. 

Eight  commenters  noted  that  the 
Service  had  not  included  specific 
references  to  particular  disabilities  in 
the  proposed  rule.  It  was  therefore 
suggested  that  the  Service  modify  its 
definitions  to  include  particular 
disabilities  such  as  mental  retardation 
and  deafness  and  particular  diseases 
such  as  Aizheimers  to  the  language  of 
the  final  rule.  One  conunentator  noted 
that  the  seriously  ill  should  be 
considered  physically  disabled  for  the 
purposes  of  gaining  an  exception  to  the 
section  312  requirements. 

Ten  separate  commenters  noted  that 
the  proposed  language  of  the  disabihty 
definitions  would  not  take  into 
consideration  persons  with  combination 
disabilities.  It  was  cited  that  while  an 
individual  with  combination  disabilities 
might  not  meet  the  criteria  for  an 
exception  in  a  single  category,  the 
individual's  combination  of  disabilities 
might  prevent  them  from  being  able  to 
meet  the  requirements  of  section  312, 
even  with  reasonable  modifications.  An 
example  given  noted  that  an  individual 
with  mild  dementia  who  also  suffers 
from  hearing  loss  or  bhndness  may  not 
be  able  to  learn  the  required  Enghsh  and 
civics  information.  Taken  singularly, 
these  disabilities  might  not 
automatically  warrant  an  exception  for 
the  individual.  However  when 
combined,  the  commenters  agreed  on 
the  likelihood  of  the  individual  being 
unable  to  satisfy  the  requirements  of 
section  312  increase,  and  thus  may 
warrant  the  granting  of  an  exception. 

Response.  The  Service  has  devoted 
considerable  time  in  evaluating  the 
comments  addressing  the  disability 
definitions,  and  has  consulted  with 
other  federal  agencies  whose  experience 
in  developing  and  implementing 
disabihty-related  benefit  programs  is 
much  more  extensive  than  that  of  the 
Service  (notably  the  Department  of 
Health  and  Human  Services  and  the 
Social  Security  Administration).  The 
Service  has  also  revisited  the  exact 
language  of  the  Act  at  section  312  as 
well  as  the  legislative  history. 

As  noted,  the  Service  has  consulted 
with  the  Social  Security  Administration 
(SSA)  since  the  pubhcation  of  the 
proposed  rule  in  order  to  gain  a  better 
understanding  of  disabihty-related 
programs  in  general.  While  the  criteria 
upon  which  the  SSA  renders  an 
individual  disabled  for  an  SSA  financial 
benefit  (the  focus  on  an  indlYidual's 
inability  to  support  themselves 
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financially)  is  wholly  different  bom  the 
Service  adjudication  process  for  an 
Immigration  and  Nationahty  Act 
benefit,  the  Service  finds  no  compelhng 
reason  why  the  definitions  upon  which 
these  adjudications  are  based  should  not 
be  standard  between  the  two  agencies. 
Therefore,  the  Service  is  modifying 
the  proposed  rule  with  regard  to  the 
definitions  of  the  disabilities  as  found  at 
§312.1(b)(3)(i)  and  §312.2(b)(l)(i).  The 
Service  is  electing  to  use  language  that 
for  the  most  part  comports  with  the 
regulatory  language  utihzed  by  the  SSA. 
In  the  revised  language,  the  three 
categories  of  disabihties  as  noted  in  the 
Act  are  not  specifically  mentioned  but 
are  referenced  as  medically 
determinable  physical  or  mental 
impainnent(s),  thereby  using  accepted 
medical  and  regulatory  language  already 
enacted  and  found  within  die  SSA 
regulations.  Modifications  have  been 
made  to  SSA's  suggested  language  in 
order  to  maintain  the  Congressional 
intent  that  individuals  whose 
disabihties  are  the  result  of  the  illegal 
.    use  of  drugs  not  be  ehgible  for  an 
exception  to  the  section  312 
requirements. 

Also  included  in  the  regulatory 
language  are  provisions  to  recognize 
combination  impairments,  as  suggested 
by  commenters  and  in  keeping  with  the 
standards  used  by  the  SSA.  However, 
the  Service  has  elected  not  to  include 
specific  references  to  particidar 
disabihties  within  the  regulatory  text 
found  in  §§  312.1(b)(3)  and  312.2(b)(1). 
The  Service  beheves  that  inclusion  of 
particular  named  disabihties  could  have 
the  possible  effect  of  limiting  the  scope 
of  the  proposed  exceptions.  In  other 
words,  some  disabled  applicants,  not 
seeing  their  particular  disability  noted 
in  the  text  of  8  CFR  part  312  might  not 
believe  they  are  covered  by  the  potential 
exception  and  thus  might  not  attempt  to 
gain  an  exception  even  though  they 
might  be  fully  eligible. 

By  adopting  these  changes,  the 
Service  is  addressing  the  pubfic's 
concern  regarding  the  proposed 
regulation's  consistency  with  existing 
federal  regulations  and  statutes.  We  are 
also  ensuring  that  the  particular 
concerns  that  Congress  elected  to 
include  in  the  legislative  record  are 
observed,  while  acknowledging  that 
adopting  a  broad  definition  of  disability 
is  mandated  by  the  Act.  However,  the 
burden  will  still  be  on  the  applicant,  via 
the  medical  certification,  to  demonstrate 
to  the  satisfaction  of  the  Service  how  the 
disability  prevents  the  apphcant  fitim 
learning  the  information  required  by 
section  312  of  the  Act.  The  Service 
beheves  that  it  is  possible  to  create  a 
humane  process  without  creating  a 


blanket  exception  pohcy  within  the 
regulatory  language  and  within  the 
administration  of  this  program.  As 
previously  noted,  creation  of  a  blanket 
exception  would  have  the  tadt  effect  of 
perpetuating  the  stereotype  that  persons 
with  disabilities  are  imable  to 
participate  fully  in  mainstream 
activities  and  would  thus  be  contrary  to 
the  provisions  of  section  504  of  the 
Rehabihtation  Act  of  1973. 

Disability  Determinations:  Use  of  the 
Civil  Surgeons  and  Creation  of  a  From 

Issue.  Should  disabled  apphcants  be 
required  to  be  examined  by  a  civil 
siu^eon  in  order  to  obtain  a  disabihty 
certification?  In  the  proposed  rule  a  8 
CFR  312.2(b)(2).  die  Service  noted  that 
disabled  apphcants  desiring  a  disabihty 
exception  to  the  requirements  of  English 
proficiency  and  civics  must  submit 
medical  certification  attesting  to  the 
presence  of  the  disabihty.  executed  by 
a  designated  civil  surgeon  or  quahfied 
individuals  or  entities  designated  by  the 
Attorney  General.  The  Service  did  not 
define  the  terms  qualified  individuals  or 
entities,  but  did  specifically  request 
pubhc  comments  on  the  requirements  of 
the  medical  certification  process  and  in 
particular  on  the  circiunstances  under 
which  the  Service  should  consider  the 
use  of  quahfied  individuals  or  entities 
other  than  civil  surgeons. 

Summary  of  pubUc  comments.  The 
pubhc  responded  with  125  conunents 
directiy  addressing  this  aspect  of  the 
proposed  rule.  The  majority  of 
commenters  had  concerns  over  the  use 
of  civil  surgeons.  It  was  noted  by  101 
commenters,  including  HHS  (the 
controlling  federal  agency  for  civil 
surgeons),  that  the  majority  of  civil 
surgeons  are  in  general  family  practice 
and  thus  not  experienced  in  making 
complex  disability  determinations.  In 
addition,  it  was  noted  that  civil 
surgeons  currenUy  base  the  majority  of 
their  examinations  for  the  Service  on 
matters  relating  to  the  admissibihty  of 
immigrating  ahens  and  commimicable 
diseases.  This  diagnosis  of 
communicable  diseases  does  not  relate 
to  the  disabihty  determination  process, 
according  to  these  commenters. 

Many  commenters,  acknowledging 
the  Service's  need  to  maintain  integrity 
in  the  medical  determination  process, 
noted  that  it  woxdd  be  imposing  a  great 
burden  on  the  disabled  apphcant  to 
hmit  the  attestation  process  to  only  civil 
surgeons  and  the  unknown  "qualified 
individuals  or  entities."  Forty-seven 
commenters  therefore  directly  requested 
the  Service  to  allow  disabled  apphcants 
to  use  the  medical  services  of  the 
person's  attending  physician  medical 
spedahst  or  clinical  case  worker  rather 


than  mandating  an  examination  by  a 
civil  surgeon.  Several  of  these 
commenters  also  noted  that  the  Service 
must  consider  the  stress  potentially 
placed  on  persons  with  mental 
impairments  if  forced  to  undergo  an 
examination  by  someone  other  than 
their  own  physician. 

In  addition  to  the  above  noted  reasons 
offered  for  not  limiting  the  medical 
certification  process  to  the  civil 
surgeons,  25  commenters  stated  that  the 
pool  of  civil  surgeons  was  too  small  to 
adequately  serve  all  disabled  apphcants 
who  might  attempt  to  avail  themselves 
of  the  disabihty  exceptions.  The  small 
pool  of  dvil  surgeons  could  potentially 
result  in  disabled  apphcants  having  to 
wait  months  for  appointments. 

It  was  noted  by  10  commenters  that 
the  cost  of  going  to  a  dvil  surgeon  could 
be  prohibitive  for  many  persons  with 
disabihties  on  fixed  incomes  or  pubhc 
assistance,  espedally  if  the  dvil  surgeon 
is  required  to  consult  with  medical 
professionals  who  spedalize  in 
disabihties  prior  to  issuing  a 
certification.  Commenters  noted  that  the 
Service  shoidd  take  this  factor  into 
consideration  prior  to  finalizing  any 
pohcy  tfiat  would  require  the 
predominant  use  of  dvil  surgeons  in  the 
disabihty  determination  process.  Six 
commenters  noted  that  the  Service 
should  be  obhged  to  provide  disabled 
apphcants  with  fists  of  bilingual 
physidans  quahfied  to  render  the 
necessary  disabihty  certification,  and 
one  commenter  requested  that  the 
Service  compose  hsts  of  speciaJists, 
such  as  psychiatrists  and  chnical  case 
workers,  that  disabled  apphcants  could 
use  in  locating  a  medical  professional 
quahfied  to  make  the  disabihty 
certification. 

Three  conmienters  requested  the 
Service  to  abandon  the  proposed 
certification  process  altogether  and 
adopt  a  procedure  similar  to  that 
currently  utihzed  by  the  SSA  in  making 
disabihty  determinations.  Another 
commenter  stated  that  the  certification 
process  should  be  changed,  and 
suggested  that  disabihty  determination 
authority  be  given  to  the  district  director 
in  every  local  Service  office.  According 
to  this  writer,  this  pohcy  would 
dissuade  a  large  nimaber  of  individuals 
who  view  the  section  312  disabihty 
exceptions  as  a  means  of  avoiding  the 
Enghsh  language  statutory  requirement. 

Response.  In  determining  a  final 
pohcy  for  the  disabihty  determination 
process,  the  Service  acknowledges  that 
it  must  be  responsive  to  the  needs  of  the 
applicant  base,  espedally  the  needs  of 
persons  with  disabihties.  However,  it  is 
also  the  obhgation  of  the  Service  to 
balance  these  needs  with  the  necessity 
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of  maintaining  integrity  in  the  disabiUty 
determination  process.  Only  one 
commenter  addressed  the  fact  that  the 
Service  will  be  faced  with  instances  of 
fraud  in  the  administration  of  this 
program  and  that  the  Service  must  be 
ever-vigilant  when  non-disabled 
applicants  attempt  to  present 
themselves  to  the  Service  as  disabled 
and  therefore  eUgible  for  a  disabihty 
exception.  Having  a  structiired  process 
for  the  determination  of  a  disability  is 
critical  to  the  Service's  obligation  to 
maintain  an  adjudicative  process  with 
integrity. 

The  Service  has  concluded  that  the 
pubUc  is  justified  in  its  concern  over  the 
near  exclusive  dependence  on  the  civil 
surgeons  in  the  disabiUty  determination 
process.  Therefore,  the  Service  is 
proposing  to  eliminate  all  references  to 
the  use  of  the  civil  surgeons  in  the 
determination  process.  (However,  any 
civil  surgeon  meeting  the  criteria 
outlined  below  will  be  able  to  make  a 
disability  determination,  but  based  on 
the  surgeon's  expertise  with  a  particular 
disability,  not  on  the  fact  that  he  or  she 
is  a  civil  surgeon.) 

The  Service  is  proposing  that  pnly 
medical  doctors  licensed  to  practice 
medicine  in  the  United  States 
(including  the  United  States  territories 
of  Guam,  Puerto  Rico,  and  the  Virgin 
Islands),  which  includes  medical 
doctors  with  speciahties  such  as  board 
certified  psychiatrists,  and  clinical 
psychologists  licensed  to  practice 
psychology  in  the  United  States 
(including  the  United  States  territories 
of  Guam,  Puerto  Rico,  and  the  Virgin 
Islands)  who  are  experienced  in 
diagnosing  disabilities,  make  the 
determinations  that  will  be  used  by  the 
Service.  This  poUcy  will  address  the 
concerns  of  the  pubUc  regarding  the  use 
of  civil  surgeons,  the  perception  that  the 
available  pool  of  civil  surgeons  is  too 
small  to  meet  the  needs  of  the  disabled 
community,  and  the  possible  high  cost 
of  medical  visits  to  several  doctors  in 
order  to  verify  the  existence  of  a 
disabihty.  This  determination  process 
will  be  effective  upon  pubUcation  of 
this  rule  while  the  Service  also 
investigates  other  possible  methods  for 
having  disabled  appUcants  gain  a 
disabihty  certification  from 
professionals  within  the  medical 
community. 

The  selective  Ust  of  hcensed  health 
care  providers  ehgible  to  render  a 
disabihty  determination  is  critical  to  the 
Service  obUgation  that  fraud  not  corrupt 
this  program  or  the  adjudicative 
process.  Further  safeguards  can  be 
found  in  the  proposal  of  the  Service  to 
require  the  medical  professional  making 
the  disabihty  determination  to  (1)  sign 


a  statement  that  he  or  she  has  answered 
all  the  questions  in  a  complete  and 
truth fuhnanner  and  agrees,  with  the 
applicant,  to  the  release  of  all  medical 
records  relating  to  the  applicant  that 
may  be  requested  by  the  Service,  and  (2) 
an  attestation  stating  that  any  knowingly 
false  or  misleading  statements  may 
subject  the  medical  professional  to 
possible  criminal  penalties  under  Title 
18,  United  States  Code.  Section  1546. 
Title  18,  United  States  Code,  Section 
1546  provides  in  part: 

•   •   •  Whoever  knowingly  makes  under 
oath,  or  as  permitted  under  penalty  of  perjury 
under  Section  1746  of  Title  28,  United  States 
Code,  knowingly  subscribes  as  true,  any  false 
statement  with  respect  to  a  material 
application,  affidavit,  or  other  document 
required  by  the  immigration  laws  or 
regulations  prescribed  thereunder,  or 
knowingly  presents  any  such  application, 
affidavit,  or  other  document  containing  any 
such  ^se  statement — shall  be  fined  in 
accordance  with  this  title  or  imprisoned  not 
more  than  ten  years,  or  both. 

In  addition  to  the  criminal  penalties 
of  Title  18  noted  above,  the  applicant 
and  licensed  medical  professional  are 
subject  to  the  civil  penalties  under 
section  274C  of  the  Act,  Penalties  for 
Document  Fraud,  8  U.S.C.  1324c. 

The  Service  has  many  concerns  over 
the  preservation  of  integrity  but  cannot 
expect  the  pubhc  to  wait  for  the 
implementation  of  a  possible  alternative 
determination  process.  Other  federal 
agencies  have  advised  the  Service  that 
their  experience  with  accepting 
documentation  fit)m  attending 
physicians  has  in  some  instances  been 
negative.  For  this  reason,  the  Service 
has  elected  to  reserve  the  right  to 
request  additional  medical  records 
relating  to  the  applicant's  disability  if 
the  Service  has  reason  to  question  the 
disability  determination  or  certification. 

The  Service  is  also  reserving  the  right 
to  refer  the  applicant  to  another 
authorized  licensed  health  care  provider 
for  a  supplemental  disability 
determination.  This  option  will  be 
invoked  when  the  Service  has  credible 
doubts  about  the  veracity  of  a  medical 
certification  that  has  been  presented  by 
an  applicant.  The  Service  will  likely  be 
faced  with  cases  where  non-disabled 
individuals,  fully  capable  of  meeting  the 
functional  Enghsh  and  United  States 
civics  requirements  of  section  312,  will 
attempt  to  gain  a  disability  exception. 
Therefore,  the  Service  must  be  free  to 
use  reasonable  means  to  prevent  fraud 
in  the  disabihty  determination  process 
and  to  ensure  that  the  integrity  of 
United  States  citizenship  is  preserved. 

The  Service  notes  that  it  is  not  the 
responsibiUty  of  this  agency  to  provide 
disabled  appUcants  with  lists  of 


bilingual  medical  professional,  nor  is  it 
the  responsibility  of  the  Service  to 
provide  lists  of  licensed  health  care 
providers  qualified  to  perform  the 
disability  determinations.  The  burden  is 
on  the  applicant  to  provide  the 
documentation  deemed  necessary  for 
the  Service  to  make  a  determination  as 
to  the  qualification  of  the  appUcant  for 
any  benefit  requested  under  the  Act. 

■Phe  public  must  also  note  that'  the 
naturalization  program  is  financed 
entirely  by  the  fees  paid  by  the 
naturalization  appUcant.  No 
congressionally  appropriated  funds  are 
dedicated  to  the  naturaUzation 
adjudicative  process.  The  creation  or 
any  alternative  determination  process 
would  need  to  be  financed  either  by  the 
user  fees  paid  by  applicants  or  by  other 
as  yet  unidentified  non-fee  sources  of 
funding.  The  Service  desires  to  learn  the 
public  viewpoint  on  various  alternative 
disability  determination  processes. 

In  its  proposed  rule,  the  Service 
specifically  requested  public  comments 
on  the  requirements  for  the  medical 
certification.  Only  two  commenters 
made  specific  suggestions  that  the 
Service  would  better  serve  the  pubUc  as 
well  as  its  own  interests  by  creating  a 
new  public  use  form.  Initially,  the 
Service  proposed  that  the  medical 
professional  making  the  certification 
issue  a  one-page  document,  attesting  to 
the  origin,  nature,  and  extent  of  the 
applicant's  condition  as  it  relates  to  the 
disability  exception.  The  certification 
was  specified  to  be  only  one  page  in  an 
attempt  to  keep  applicants  fi^m 
submitting  entire  medical  histories  that 
the  Service  has  no  experience  with  or 
capacity  to  achieve. 

The  Service  has  determined  that  the 
creation  of  a  new  public  use  form  will 
be  a  benefit  to  both  the  Service  and  the 
public.  In  particular,  creation  of  a  form 
will  take  the  burden  off  both  the 
applicant  and  the  Ucensed  medical 
professionals  with  regard  to  information 
dissemination.  The  form's  instructions 
will  include  complete  explanations  of 
the  disabiUty  categories  and  define 
which  licensed  medical  professionals 
can  execute  the  certification.  A  new 
form  will  allow  the  licensed  medical 
professionals  to  state  simply,  via 
reference  to  the  instructional  guideUnes, 
how  the  appUcant's  disability  prevents 
the  applicant  from  learning  the 
information  needed  to  fidfill  the 
requirements  of  section  312  of  the  Act. 
The  form  will  also  allow  the  licensed 
medical  professional  an  opportunity  to 
comment  on  how  their  particular 
medical  experience  qualifies  them  to 
render  complex  disability  assessments. 

As  previously  noted,  the  Service  also 
beUeves  that  a  form  will  ensure  the 


integrity  of  the  disabiUty  determination 
process  (a  vital  concern  of  the  Service) 
by  requiring  the  licensed  medical 
professionals  to  sign  and  declare  that 
the  examination  and  certification  is 
accurate  under  penalty  of  perjury.  The 
new  form  will  also  allow  for  the 
submission  of  additional  background 
medical  dociunentation.  upon  request  of 
the  Service,  which  may  reduce  the 
likeUhood  of  fraud.  Lastly,  Service 
offices  wiU  be  advised,  and  the  pubUc 
should  note,  that  the  Service  will  accept 
photocopies  of  the  new  Form  N-648. 
Medical  Certification  for  DisabiUty 
Exceptions,  until  the  form  becomes  fully 
available  to  the  pubUc. 

Other  Naturalization  Requirements 

Issue.  Must  disabled  naturaUzation 
applicants  meet  the  other  requirements 
for  naturalization,  including  the  abiUty 
to  take  an  oath  of  renunciation  and 
allegiance?  In  order  for  an  appUcant  for 
naturaUzation  to  be  approved,  the 
Service  must  be  satisfied  that  the 
appUcant  has  met  the  requirements  as 
stipulated  in  the  Act.  The  1994 
Technical  Corrections  Act  amended  the 
Act  regarding  the  requirements  found  in 
section  312,  but  did  not  amend  the 
requirements  foimd  in  section  316 
(Requirements  as  to  Residence,  Good 
Moral  Character,  Attachment  to  the 
Principles  of  the  Constitution,  and 
Favorable  Disposition  to  the  United 
States).  Neither  did  it  amend  section 
337  (Oath  of  Renimciation  and 
Allegiance).  Therefore,  the  Service  did 
not  address  any  of  the  other 
requirements  for  naturaUzation  in  the 
proposed  rule. 

Summary  of  Public  Comments.  While 
the  Service  did  not  address  the  other 
requirements  for  naturalization,  92 
commenters  did  make  direct  references 
to  these  requirements.  The  vast  majority 
of  these  writers  (89  of  the  92)  stated  that 
it  was  inciunbent  upon  the  Service  to 
waive  the  other  naturaUzation 
requirements  for  appUcants  with 
disabiUties.  in  particular  the  oath  of 
allegiance.  Commenters  stated  that  the 
intent  of  Congress  was  to  reUeve  the 
disabled  from  requirements  they  could 
not  be  expected  to  meet,  to  remove 
barriers  in  the  naturalization  process  for 
the  disabled  appUcant,  and  not  to  create 
an  additional  test  whereby  disabled 
appUcants  would  in  effect  be  tested  on 
their  abiUty  or  capacity  to  take  the  oath. 

Writers  stated  that  while  Congress  did 
not  directiy  address  the  issue  of  the 
other  requirements  for  naturalization,  it 
was  the  obUgation  of  the  Service  to 
comply  with  Congressional  intent  and 
waive  the  oath  requirement.  These 
commenters  stated  that  by  not  waiving 
the  oath,  the  Service  would  place  the 


disabled  appUcant  in  a  situation  of 
being  exempt  bom  the  civics 
requirements  of  section  312,  but 
required  to  have  a  working  knowledge 
of  civics  in  order  to  take  and  understand 
the  oath  of  allegiance.  Writers  further 
stated  that  this  situation  of  exempting 
certain  requirements  but  holding  the 
disabled  appUcant  to  other  requirements 
would  be  a  violation  of  the 
RehabiUtation  Act  of  1973  and  the 
Department  of  Justice  regiUations.  These 
regulations  prohibit  the  government 
from  utiUzing  "criteria  or  methods  of 
administration  the  purpose  or  effect  of 
which  would  •  •  •  (ii)  Defeat  or 
substantially  impair  accomplishment  of 
the  objectives  of  a  program  or  activity 
with  respect  to  handicapped  persons." 
(28  CFR  39.130(b)(3)) 

These  writers  noted  it  was  not  only 
the  obUgation  of  the  Service  to  follow 
Congressional  intent,  but  that  the 
Service  has  the  authority  to  waive  the 
oath  requirement  for  any  appUcant 
imder  the  Service  authority  to  naturaUze 
applicants  via  the  administrative 
naturaUzation  process.  This 
administrative  naturalization  authority 
was  given  to  the  Service  by  Congress  as 
part  of  the  Immigration  Act  of  1990. 
Twenty  of  these  writers  also  suggested 
that  the  Service  consider  the  alternative 
idea  of  allowing  a  family  member,  legal 
guardian,  or  court  appointed  trustee  to 
stand  in  for  the  disabled  applicant 
during  the  administration  of  the  oath. 
This  would  in  effect  create  an  oath  by 
proxy  procedure,  available  to  the 
disabled  appUcant  when  the  disabiUty 
prevents  the  appUcant  from 
understanding  the  language  of  Ihe  oath. 

Two  writers  stated  that  the 
RehabiUtation  Act  of  1973  and 
companion  disabiUty-related  statutes 
were  enacted  to  ensure  fairness  to 
disabled  persons  with  regard  to 
employment  and  physical  accessibiUty. 
Therefore,  they  do  not  relate  to  the 
naturaUzation  process.  These 
commenters  stated  that  the  other 
naturaUzation  requirements,  in 
particular  the  oath,  are  mandatory  and 
should  not  be  waived  for  any  appUcant, 
disabled  or  not.  One  additional  writer 
suggested  that  the  Service  seek 
clarification  from  congress  on  the  issue 
of  disabled  appUcants  unable  to  meet  all 
the  requirements  for  natiutdization. 

Response.  The  Service  did  not 
address  the  issue  of  the  oath  in  the 
proposed  rule  since  Congress  did  not 
amend  section  337  of  the  Act  in  the 
1994  Technical  Amendment  Act. 
However,  the  Service  reaUsses  the 
concern  that  exists  within  the  disabiUty 
community  as  to  this  naturaUzation 
requirement. 


The  Service  already  makes  reasonable 
accommodations  in  cases  where 
individuals  are  unable,  by  reason  of  a 
disabiUty,  to  take  the  oath  of  allegiance 
in  the  customary  way.  For  example,  it 
is  the  common  practice  of  all  Service 
offices  to  conduct  naturalization 
interviews  and  to  administer  the  oath  of 
allegiance  outside  of  the  local  Service 
office  in  instances  where  the  applicant 
is  either  home-bound  or  confined  to  a 
medical  faciUty.  Such  accommodations 
remain  available  for  disabled 
individuals  who  signal  their  willingness 
to  become  United  States  citizens  and  to 
give  up  citizenship  in  other  countries. 

Acceptance  of  Disability  Certifications 
From  Other  Government  Agencies 

Issue.  Should  the  Service  accept 
disabiUty  certifications  issued  by  other 
government  agencies?  In  the  proposed 
rule  at  §  312.2(b)(2),  the  Service  noted 
that  it  may  consult  with  other  federal 
agencies  in  determining  whether  an 
individual  previously  determined  to  be 
disabled  by  another  federal  agency  has 
a  disability  as  defined  in  the  proposed 
rule  language.  This  consultation  could 
be  used  in  Ueu  of  the  Service-required 
medical  certification. 

Summary  of  public  comments.  Thirty- 
eight  commenters  stated  that  the  Service 
shoidd  be  obUgated  to  accept  a 
certification  of  a  disability  from  a 
federal  or  state  governmental  agency  in 
Ueu  of  having  the  disabled 
naturaUzation  appUcant  seek  an 
additional  medical  certification. 

flesponse.The  Service  has  consulted 
with  other  federal  agencies  regarding 
this  matter.  It  was  pointed  out  to  the 
Service  that  with  most  agencies,  the 
determination  of  a  disabiUty  leads  to 
either  a  financial  or  medical  benefit. 
The  SSA  noted  that  the  criteria  they 
review  prior  to  granting  an  individual  a 
disabiUty  benefit  (in  particular,  can  the 
person  work  and  thus  support 
themselves  financially)  is  entirely 
different  than  the  requirements  that  all 
appUcants  applying  for  naturaUzation 
must  meet.  In  addition,  a  disabiUty 
which  might  render  an  individual 
eUgible  for  a  financial  or  medical  benefit 
bom  another  federal  or  state  agency  may 
not  in  all  cases  render  the  same 
individual  unable  to  learn  the 
information  required  by  section  312  of 
the  Act. 

After  careful  review,  the  Service  has 
determined  that  it  will  not  accept 
certifications  form  other  government  or 
state  agencies  as  absolute  evidence  of  a 
disability  warranting  an  exception  to  the 
requirements  of  section  312.  However, 
and  as  noted  in  the  proposed  rule,  the 
Service  reserves  the  right  to  consult 
with  other  federal  agencies  on  cases 
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where  an  applicant  has  been  declared 
disabled.  The  Service  notes  that  the 
unquestioned  acceptance  of  another 
agency's  disability  determination  would 
equate  to  a  blanket  waiver  of  the  section 
312  requirements  for  anyone  with  a 
disabihty  that  has  been  so  recognized  by 
another  agency.  Such  a  blanket  waiver, 
based  on  stereotypical  speculation  that 
persons  with  disabihties  are  unable  to 
participate  in  mainstream  activities,  is 
contrary  to  the  provisions  of  section  504 
of  the  Rehabihtation  Act  of  1973. 

Appeal  Language 

Issue.  Should  a  special  appeal 
procedure  be  created  for  disabled 
naturaUzation  appUcants? 

Summary  of  public  comments. 
Twenty-six  conunenters  noted  that  in 
the  proposed  rule,  the  Service  failed  to 
include  emy  references  to  an  appeal 
procedure  for  a  disabled  naturalization 
appUcant  who  is  denied  naturalization 
based  on  the  Service  not  accepting  a 
medical  certificate  attesting  to  a 
disabihty.  Six  of  these  conunenters 
stated  that  since  Service  officers  were 
not  medical  professionals,  they  should 
be  obhged  to  accept  a  medical 
certificate.  These  same  commenters 
additionally  stated  that  any  apphcant's 
certificate  that  might  be  denied  be 
afforded  an  immediate  appeal  to  the 
local  Service  district  director.  Three 
commenters  suggested  that  the  Service 
be  required  to  obtain  independent 
medical  evidence  prior  to  denying  any 
naturalization  case,  based  on  questions 
about  the  disabihty  certification.  Twelve 
commenters  stated  that  the  Service 
should  be  obhgated  to  establish  a 
separate  appeal  process  for  disabled 
apphcants.  also  repeating  the  request 
that  the  appeal  be  forwarded 
immediately  to  the  local  Service  district 
director. 

Response.  Many  separate  decisions 
comprise  the  overall  adjudication  of  an 
individual's  apphcation  for 
naturahzation.  One  part  of  the  overall 
adjudication  will  be  acceptance  or 
rejection  of  the  apphcant's  N-648.  This 
will  not  be  a  separate  adjudication, 
entitled  to  its  own  set  of  appeal  rights 
and  procedures,  but  a  part  of  the  entire 
N— 400  approval  or  denial  process. 

All  applicants  seeking  to  naturahze. 
including  disabled  apphcants,  may  avail 
themselves  of  the  hearing  procedure 
already  in  place  in  the  event  the 
naturahzation  application  is  denied. 
Apphcants  may  request  a  hearing  on  a 
denial  under  the  provision  of  section 
336  of  the  Act.  The  regulations 
governing  these  hearings  are  found  at 
%  336.2.  'Hie  review  hearing  will  be  with 
other  than  the  officer  who  conducted 
the  original  examination  and  who  is 


classified  at  a  grade  level  equal  to  or 
higher  than  the  grade  of  the  original 
examining  officer.  Apphcants  may 
submit  additional  independent  evidence 
as  may  be  deemed  relevant  to  the 
apphcant's  ehgibihty  for  naturahzation. 
If  the  denial  is  sustained,  the  apphcant 
may  seek  de  novo  reconsideraiton  in 
federal  court.  With  the  additional 
training  Service  adjudication  officers 
will  receive  regarding  disabilities  and 
the  disabihty-based  exception  to  the 
requirements  of  section  312,  the  Service 
is  of  the  opinion  that  in  the  interim,  the 
current  hearing  procedure  for  a  denied 
naturahzation  apphcation  is  sufficient. 

In  the  interest  of  making  an 
accommodation,  the  Service  is 
considering  a  modification  to  the 
current  hearing  procedure.  The 
procedure  under  consideration 
contemplates  using  the  current  hearing 
process  augmented  with  an  independent 
medical  opinion  on  the  disabihty 
finding.  This  opinion  could  be  issued  by 
a  medical  professional  that  the 
applicant  has  been  referred  to  by  the 
Siervice,  especially  in  instances  where 
the  Service  officer  questions  the  medical 
certification.  An  augmented  hearing 
process  would  need  to  be  financed 
through  the  user  fees  paid  by  the 
apphcant  or  by  other  as  yet  unidentified 
non-fee  sources  of  funding.  As  noted 
previously,  the  naturalization  program 
is  entirely  funded  by  user  fees,  with  no 
additional  funding  appropriated  by  the 
Congress.  The  Service  welcomes 
additional  pubhc  comments  on  this 
idea.  However,  such  a  procedure  would 
necessitate  a  separate  regulatory 
amendment  to  8  CFR  336.2 

Reasonable  Modifications/ 
Accommodations,  Special  Training, 
and  Quality  Control 

Issue.  Should  examples  of  reasonable 
modifications  and  accommodations  to 
the  naturahzation  testing  procedure  be 
included  in  the  language  of  the 
regulation?  Noted  in  the  preamble  to  the 
proposed  rule  were  statements  that 
pursuant  to  section  504  of  the 
Rehabihtation  Act  of  1973.  the  Service 
would  make  reasonable  modifications 
and  accommodations  to  its  testing 
procedures  to  enable  naturalization 
apphcants  with  disabihties 
participation  in  the  process. 

Summary  of  public  comments. 
Twenty-two  commenters  raised  specific 
references  to  the  modifications  and 
accommodations.  In  particular, 
commenters  felt  that  the  Service  should 
include  in  the  text  of  the  final  rule 
examples  of  the  modifications  or 
accommodations  which  might  be 
afforded  the  disabled  applicant  during 
the  testing  and  interview  process. 


Writers  stressed  that  appropriate 
modifications  depend  upon  the 
applicant's  individual  needs.  One 
commenter  stated  that  it  would  be  more 
efficient  for  the  Service  to  interview 
persons  with  disabihties  off-site  rather 
than  modifying  each  officer's  work 
station  in  each  Service  office  for 
complete  disabihty  access. 

Response.  The  Service  is  in  full 
compliance  with  its  obligations  under 
section  504  of  the  Rehabilitation  Act 
and  provides  accommodations  and 
modifications  to  the  testing  procedures 
when  required.  The  Service  currently 
makes  regular  accommodations  and 
modifications  for  disabled  applicants  for 
the  full  range  of  its  services. 

However,  the  Service  has  reservations 
about  including  language  within  the  text 
of  the  regulation  detailing  specific 
accommodations  or  modifications.  It  is 
the  opinion  of  the  Service  that  the 
appropriate  place  for  such  language  is  in 
the  accompanying  field  policy  guidance 
and  instructions  that  will  be  distributed 
to  all  Service  offices  upon  publication  of 
this  final  rule.  Service  offices  are 
routinely  reminded  of  the  obhgations 
section  504  places  on  all  governmental 
agencies  regarding  accommodating 
persons  with  disabihties.  The  Service 
notes  that  it  is  current  Service  pohcy  to 
conduct  off-site  testing,  interviews,  and 
where  authorized,  off-site  swearing-in 
ceremonies  in  appropriate  situations. 

Four  commenters  suggests  that  the 
Service  create  special  training  directed 
at  Service  officers  in  all  local  Service 
offices.  This  training  would  remind 
officer  staff  on  their  responsibilities 
under  section  504  of  the  Rehabihtation 
Act  and  offer  staff  examples  of  exact 
modifications  and  accommodation  to 
the  testing  procedures.  An  example 
might  be  in  the  officer  taking  into 
account  the  special  testing  needs  of 
naturalization  apphcants  with  learning 
impairments.  The  Service  agree  with 
this  suggestion  and  will  initiate  special 
training  for  local  district  office 
adjudication  officers.  Program  staff  at 
Service  Headquarters  are  currently 
working  on  the  creation  of  this  training 
module  and  plan  to  provide  this  special 
training  as  close  to  the  pubhcation  of 
the  final  rule  as  possible.  The  Service 
asks  the  pubhc  for  suggested  training 
methods  which  may  be  of  value  to  the 
adjudication  officers  responsible  for 
hearing  those  cases  where  the  apphcant 
is  requesting  a  disabihty-based 
exception  to  the  requirements  of  section 
312. 

In  addition  to  the  special  training 
efforts  that  will  be  undertaken,  the 
Service  is  committed  to  ensuring  that 
substantial  quality  control  mechanisms 
are  followed  regarding  these  disabihty- 


related  naturahzation  adjudications. 
Currently,  all  Service  offices  responsible 
for  processing  naturalization  cases  must 
comply  with  mandatory  quahty  control 
procedures.  These  procedures  include 
regular  supervisory  review  of  every 
stage  of  the  naturahzation  process,  from 
clerical  data  entry  and  final  decision,  to 
regular  Form  N— 400  random  samplings. 
These  quality  control  procedures  are  not 
optional  instructions  that  Service  offices 
are  encouraged  to  follow.  These 
procedures  are  mandatory  for  every 
office.  The  Service  is  committed  to 
ensuring  that  all  naturalization  cases  are 
handled  properly,  administratively 
processed  correctly,  and  adjudicated 
fairly. 

The  Service  will  supplement  these 
current  quahty  control  procedures  with 
additional  procedures  particularly 
directed  at  cased  where  apphcants  have 
requested  an  exception  from  the 
requirements  of  section  312.  These 
procedures  will  include  the  previously 
referenced  special  training  efforts  for 
local  Service  adjudicators  as  well  as 
supplemental  random  samplings  of 
cases  where  the  apphcant  has  a 
disabihty  and  has  requested  an 
exception.  The  Service  is  currently 
investigating  the  possibihty  of  entering 
into  a  contract  with  a  private  entity  to 
perform  these  random  samphngs.  Such 
an  arrangement  would  ensiu«  an 
unprecedented  level  of  objectivity  in 
reviewing  disabihty-related  cases.  It 
would  also  allow  the  Service  to  gain 
independent  medical  viewpoints  on 
these  disability  adjudications  as  well  as 
opinions  on  medical  certifications 
which  may  have  been  questioned  by  the 
local  Service  officer.  The  Service 
requests  public  comments  on  additional 
quahty  control  methods  which  may 
assist  the  Service  in  ensuring  that  its 
disabihty  related  adjudications  are  fair 
and  accurate. 

Exemption  of  All  Section  312 
Requirements  for  the  Elderly 

Issue.  Should  the  Service  grant  a  total 
exemption  to  the  elderly  for  the 
requirements  of  section  3 1 2  of  the  Act?    , 

Sununary  of  public  comments.  While 
the  proposed  rule  did  not  address  the 
issue  of  apphcants  over  the  age  of  65 
being  exempted  from  all  requirements  of 
section  312,  16  commenters  urged  the 
Service  to  adopt  such  a  pohcy.  Writers 
based  their  requests  on  the  assumption 
that  apphcants  over  the  age  of  65  are 
inherently  unable  to  learn  a  new 
language  or  information  on  United 
States  civics  due  to  their  advanced  age. 
Therefore,  commenters  suggested  a  new 
policy  whereby  elderly  apphcants 
would  have  the  naturahzation 
requirements  found  under  section  312 


waived.  One  additional  writer  asked 
that  the  Service  waive  the  English 
requirements  for  any  legal  immigrant 
attempting  to  naturahze. 

Response.  Section  312  of  the  Act 
offers  no  blanket  exemption  to 
applicants  over  the  age  of  65  with 
respect  to  the  English  proficiency 
requirements.  Congress  has  afforded 
naturahzation  applicants  over  the  age  of 
50  with  20  years  of  permanent  residence 
and  apphcants  over  the  age  of  55  with 
15  years  of  permanent  residence  an 
exemption  from  the  English  language 
requirements.  Congress  has  not, 
however,  expanded  these  exemptions  to 
other  groups.  Congress  has  also  granted 
"special  consideration"  to  apphcants 
over  the  age  of  65  with  20  years  of 
permanent  residence  regarding  the 
civics  knowledge  requirements.  (The 
Service  will  address  the  section  312 
"sjjecial  consideration"  provisions  in 
the  overall  regulatory  revision  of  8  CFR 
part  312). 

The  Service  cannot  create  a  new 
exemption  category  to  the  Act.  Only  the 
Congress  has  the  authority  to  amend  the 
Act.  As  such,  the  Service  cannot  act  on 
this  particiUar  suggestion. 

Treating  Applicants  With  Disabilities 
With  Compassion  and  Dis(U'«tion 

Issue  and  summary  of  public 
comments.  The  need  for  compassion 
and  discretion  in  adjudicating  disabihty 
naturalization  cases.  In  the  Service's 
preliminary  guidance  to  field  offices 
regarding  section  312  disability 
naturahzation  cases,  dated  November 
21.  1995.  offices  were  reminded  to  use 
compassion  and  discretion  in  their 
dealings  with  disabled  applicants. 
Fifteen  commenters  noted  that  this 
language  was  missing  from  the  proposed 
rule  and  requested  the  Service  to 
include  said  language  in  the  text  of  the 
final  rule. 

Response.  The  Service  understands 
the  desire  of  the  disabled  advocacy 
community  to  have  this  language 
included  in  the  final  rule.  However,  the 
Service  feels  that  such  language  is  more 
appropriate  for  inclusion  in  the 
supplemental  pohcy  guidance  that  will 
be  distributed  to  field  offices  upon 
pubhcation  of  this  rule.  The  special 
training  previously  mentioned  that  the 
Service  will  require  for  adjudication 
officers  will  also  stress  the  need  for 
compassion  and  discretion  in  dealings 
with  all  apphcants  for  benefits  under 
the  Act. 

A  Single  Test  and  Single  Determination 

Issue  and  summary  of  public 
comments.  Should  the  Service  use  a 
single  test  and  single  determination 
process?  Seven  commenters  noted  that 


the  proposed  rule  imphes  that  there  are 
two  separate  tests,  due  to  the  structure 
of  the  regulation  which  addresses 
Enghsh  proficiency  at  §  312.1  and 
knowledge  of  United  States  civics  at 
§  312.2.  The  Service  was  therefore  urged 
to  adopt  a  single  test  format.  These 
commenters  also  suggest  that  the 
Service  only  require  one  determination 
for  the  medical  certification  process. 

Response.  The  Service  notes  that 
while  the  current  structure  of  the 
regulation  features  two  distinct  parts 
regarding  English  proficiency  and 
knowledge  of  United  States  civics, 
current  procedures  do,  in  effect,  offer 
apphcants  a  single  test.  During  the 
mandatory  naturalization  interview,  the 
apphcant's  verbal  English  proficiency  is 
determined  by  the  spoken  interaction 
between  the  adjudication  officer  and  the 
apphcant.  Most  civics  testing  is  also 
done  orally,  which  provides  the 
adjudication  officer  with  additional 
evidence  of  the  apphcant's  Enghsh 
proficiency.  The  pubhc  should  also  note 
that  in  the  Request  for  Comments 
contained  in  the  proposed  rule,  the 
Service  emphasized  that  the  entire 
regiUatory  structure  of  8  CFR  part  312 
was  under  review.  Commenters' 
suggestions  about  combining  the 
requirements  of  §§312.1  and  312.2  into 
one  consohdated  section  shall  be 
considered  during  the  redrafting  of  8 
CFR  part  312. 

With  regard  to  the  request  for  a  single 
determination  of  the  disability,  the 
Service  will  require  each  apphcant 
requesting  an  exception  to  the 
requirements  found  at  section  312  to 
submit  a  single  medical  certification. 
The  certification  should  note  the 
existence  of  the  disability,  and  the 
recommendation  of  the  medical 
professional  that  the  apphcant  be 
exempted  from  the  requirements  of 
section  312.  This  certification  must 
address,  however,  both  the  Enghsh 
proficiency  and  United  States  civics 
knowledge  requirement  and  the 
apphcant's  inabihty  to  meet  either  one 
or  both  of  the  requirements.  This  is 
necessary  since  both  requirements  must 
be  met  in  order  for  the  individual  to  be 
naturahzed,  absent  a  waiver. 

Expedited  Processing  for  Applicants 
With  Disabilities 

Issue  and  summary  of  public 
comments.  Should  persons  with 
disabilities  be  afforded  expedited 
processing  of  their  naturalization 
apphcations?  Four  commenters 
addressed  the  issue  of  expedited 
processing  of  naturalization 
applications  for  persons  with 
disabihties.  Three  writers  stated  it  was 
the  obhgation  of  the  Service  to  expedite 
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these  naturalization  cases,  in  that  the 
applicant's  status  with  other 
government  agencies  regarding 
ehgibihty  for  social  service  benehts 
could  be  affected  by  the  appUcant's  not 
being  a  United  States  citizen.  One  of 
these  conunenters  suggested  that  the 
Service  institute  a  30-day  processing 
window  for  disabled  applicants,  to 
ensure  that  the  Service  could  grant  the 
apphcant  any  reasonable  modification 
necessary  to  possibly  take  part  in  the 
normal  testing  procedure.  One  writer 
noted  that  the  disabled  should  not  be 
granted  expedited  processing  in  that 
such  an  accommodation  would  be 
inconsistent  with  ciurent  Service 
poUcy. 

Response.  The  policy  of  the  Service, 
found  in  the  Operating  Instructions  at 
§  103.2(q),  is  to  process  all  applications 
in  chronological  order  by  date  of 
receipt.  This  procedure  ensures  fairness 
and  equity  for  all  appUcants.  The 
Service  shall  continue  to  observe  this 
procedure  with  regard  to  naturahzation 
appUcations  from  persons  with 
disabilities.  The  pubUc  should  note, 
however,  that  any  applicant  able  to 
show  evidence  of  an  emergent 
circumstance  may  request  an  exception 
to  this  pohcy  from  the  local  district 
director.  It  is  within  the  discretion  of 
the  district  director  to  either  grant  or 
deny  a  request  for  expedited  processing 
of  any  Service  adjudication. 

Miscellaneous  Comments 

Ten  commenters  implored  the  Service 
to  take  into  consideration  their 
particular  personal  circiunstances 
surrounding  disabiUty  naturahzation 
cases  currently  or  about  to  be  submitted 
to  the  Service.  While  the  Service  has 
empathy  for  these  writers,  the  proposed 
rule  for  which  comments  were  solicited 
addressed  procedural  issues,  not 
particular  cases.  The  Service  is 
confident  that  each  of  these  individual 
cases  will  be  adjudicated  equitably 
when  presented  to  an  adjudications 
officer  for  review. 

One  writer  expressed  dismay  that  the 
Service  was  considering  an  exception  to 
the  section  312  requirements  for  certain 
disabled  ahens  attempting  to  naturahze. 
This  writer  stated  that  disabled  ahens 
should  be  required  to  return  to  their 
native  countries  and  that  the  United 
States  should  focus  its  attention  on 
assisting  native-bom  disabled  citizens. 
The  Service  would  note  that  the  1994" 
Technical  Corrections  Act  mandates  this 
change  to  the  Services'  regulations.  The 
Service  is  obhgated  to  follow  the 
direction  of  the  Congress  when  Congress 
so  amends  the  Act. 

One  commenter  suggested  that  the 
Service  embark  upon  a  media  campaign 


in  order  to  notify  disabled  persons  about 
the  provisions  of  this  legislative  change. 
The  writer  speculated  that  there  is  no 
method  in  existence  by  which  the 
Service  can  notify  the  disabled 
community  of  this  possible  exception. 
Based  on  the  number  of  comments 
received  from  various  disabled  rights 
advocacy  groups,  the  Service  is  of  the 
opinion  that  the  vast  majority  of 
individuals  who  might  faienefit  from  this 
exception  will  have  a  means  of  being 
informed  about  the  provisions  of  the 
exceptions.  The  Service  would  also  note 
that  it  is  working  with  the  SSA  on 
informational  materials  for  all  alien  SSA 
beneficiaries  who  may  wish  to  apply  for 
naturahzation. 

One  writer  noted  that  the  current 
application  for  naturalization.  Form  N- 
400,  should  be  amended  to  include 
references  to  the  disability  related 
exceptions.  The  Service  recognizes  this 
problem  and  notes  that  the  N— 400  is 
cuirently  under  revision.  Any  revision 
will  include  information  regarding  the 
disability  exceptions  to  the  section  312 
requirements  and  will  be  submitted  to 
the  Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act. 

Another  commenter  requested  that 
the  Service  be  flexible  in  adjudicating 
natiuahzation  apphcants  from  disabled 
persons.  The  Service  has  every  intention 
of  being  flexible  in  these  adjudications 
to  the  extent  allowable  under  the  law. 
The  special  training  effort  that  will  be 
instituted  should  assist  the  Service  in 
meeting  the  goals  of  being  flexible  and 
fair  in  the  adjudication  of  these 
naturahzation  applications. 

Request  for  Comments 

The  Service  is  seeking  public 
comments  regarding  the  final  rule.  In 
particular,  the  Service  is  seeking 
comments  regarding  the  modifications 
made  to  the  proposed  rule,  pubhshed  at 
61  FR  44227.  It  should  again  be  noted 
that  the  Service  is  engaged  in  an 
additional  revision  of  8  CFR  part  312. 
That  additional  revision  will  be  issued 
as  a  proposed  rule,  also  with  a  request 
for  public  comments. 

Regulatory  Flexibilify  Act 

The  Conunissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and.  by 
approving  it,  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  has  been  drafted  in  a 
way  to  minimize  the  economic  impact 
that  it  has  on  small  business  while 
meeting  its  intended  objectives. 


Executive  Order  12866 

This  rule  is  considered  by  the    - 
Department  of  Justice,  Immigration  and 
Natiuahzation  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review.  Under 
Executive  Order  12866,  section 
6(a)(3)(BHD)^is  proposed  rule  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review. 
This  rule  is  mandated  by  the  1994 
Technical  Corrections  Act  in  order  to 
afford  certain  disabled  naturalization 
applicants  an  exemption  from  the 
educational  requirements  outlined  in 
section  312  of  the  hnmigration  and 
Nationahty  Act. 

Executive  Order  12612 

The  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988 

This  interim  rule  meets  the  appUcable 
standards  set  forth  in  section  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  as  defined  by 
section  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
exi>ort  markets. 


Paperwork  Reduction  Act 

The  information  collection 
requirement  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provision  of  the  Paperwork 
Reduction  Act.  The  OMB  control 
number  for  this  collection  is  contained 
in  8  CFR  229.5,  Display  of  control 
niunbers. 

List  of  Subjects 

8  CFR  Part  299 

Immigration,  reporting,  and  record 
keeping  requirements. 

8  CFR  Part  312 

Citizenship  and  naturahzation. 
Education. 

8  CFR  Part  499 

Citizenship  and  naturalization. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulation  is  amended 
as  follows: 

PART  299— IMMIGRATION  FORMS 

1.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103;  8  CFR  part 
2. 

2.  Section  299.5  is  amended  by 
adding  the  entry  for  Form  "N-648",  to 
the  listing  of  forms,  in  proper  numerical 
sequence,  to  read  as  follows: 

§  299.5    Display  of  control  numbers. 


INS 
fbfm 
No. 


INS  fomi  title 


Currently 
assigned 
OMB  con- 
trol No. 


N-648    Medical  Certification  1115-0205 

for  Disability  Excep- 
tions. 


PART  312— EDUCATIONAL 
REQUIREMENTS  FOR 
NATURALIZATION 

3.  The  authority  citation  for  part  312 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1423, 1443, 1447, 
1448. 

4.  In  §  312.1  paragraph(b)(3)  is  revised 
to  read  as  follows: 

f  312.1    Literacy  requirements. 

*         *         •         *         * 

(b)*   *   • 

(3)  The  requirements  of  paragraph(a) 
of  this  section  shall  not  apply  to  any 


person  who  is  unable,  because  of  a 
medically  determinable  physical  or 
mental  impairment  or  combination  of 
impainnents  which  has  lasted  or  is 
expected  to  last  at  least  12  months,  to 
demonstrate  an  understanding  of  the 
Enghsh  language  as  noted  in  paragraph 
(a)  of  this  section.  The  loss  of  any 
cognitive  abihties  based  on  the  direct 
effects  of  the  illegal  use  of  drugs  will  not 
be  considered  in  determining  whether  a 
person  is  unable  to  demonstrate  an 
understanding  of  the  Enghsh  language. 
For  purposes  of  this  paragraph,  the  term 
medically  determinable  means  an 
impairment  that  results  form 
anatomical,  physiological,  or 
psychological  abnormahties  which  can 
be  shown  by  medically  acceptable 
clinical  and  laboratory  diagnostic 
techniques  to  have  resulted  in 
functioning  so  impaired  as  to  render  an 
individual  unable  to  demonstrate  an 
understanding  of  the  English  language 
as  required  by  this  section,  or  that 
renders  the  individual  unable  to  fulfill 
the  requirements  of  Enghsh  proficiency, 
even  with  reasonable  modifications  to 
the  methods  of  determining  Enghsh 
proficiency,  even  with  reasonable 
modifications  to  the  methods  of 
determining  Enghsh  proficiency  as 
outhned  in  paragraph(c)  of  this  section. 

jy: 

a.  Revising  the  last  sentence  of 
paragraph(a); 

b.  Redesignating  paragraph(b)  as 
paragraph(c)  and  by 

c.  Adding  a  new  paragraph(b),  to  read 
as  follows: 

§  31 2.2    Knowledge  of  history  and 
government  of  the  United  States. 

(a)  •   *   *  A  person  who  is  exempt 
from  the  hteracy  requirement  under 

§  312.1(b)  (1)  and  (2)  must  still  satisfy 
this  requirement. 

(b)  Exceptions.  (1)  The  requirements 
of  paragraph(a)  of  this  section  shaU  not 
apply  to  any  person  who  is  unable  to 
demonstrate  a  knowledge  and 
understanding  of  the  fundamentals  of 
the  history,  and  of  the  principles  and 
form  of  government  of  the  Untied  stated 
because  of  a  medically  determinable 
physical  or  mental  impairment,  that 
already  has  or  is  expected  to  last  at  least 
12  months.  The  loss  of  any  cognitive 
skills  based  on  the  direct  effects  of  the 
illegal  use  of  drugs  will  not  be 
considered  in  determining  whether  an 
individual  may  be  exempted.  For  the 
purposes  of  this  paragraph  the  term 
medically  determinable  means  an 
impairment  that  results  form 
anatomical,  physiological,  or 
psychological  abnormalities  which  can 
be  showm  by  medically  acceptable 


clinical  and  laboratory  diagnosis 
techniques  to  have  resulted  in 
functioning  so  impaired  as  to  render  an 
individual  to  be  unable  to  demonstrate 
the  knowledge  required  by  this  section 
or  that  renders  the  individuals  unable  to 
participate  in  the  testing  procedures  for 
naturahzation,  even  with  reasonable 
modifications. 

(2)  Medical  certification.  All  persons 
applying  for  naturalization  and  seeking 
an  exception  frt)m  the  requirements  of 
§  312.1(a)  and  paragraph(a)  of  this 
section  based  on  the  disability 
exceptions  must  submit  Form  N-648, 
Medical  Certification  for  Disabihty 
Exceptions,  to  be  completed  by  a 
medical  doctor  hcensed  to  practice 
medicine  in  the  United  States  or  a 
clinical  psychologist  hcensed  to 
practice  psychology  in  the  Untied  states 
(including  the  United  States  territories 
of  Guam,  Puerto  Rico,  and  the  Virgin 
Islands).  Form  N-648  must  be  submitted 
as  an  attachment  to  the  apphcant's  Form 
N-400,  Apphcation  for  Neutralization. 
These  medical  professionals  shall  be 
experienced  in  diagnosing  those  with 
physical  or  mental  medically 
determinable  impairments  and  shall  be 
able  to  attest  to  the  origin,  nature,  and 
extent  of  the  medical  condition  as  it 
relates  to  the  disabihty  exceptions  noted 
under  §  312.1(b)(3)  and  paragraph(b){l) 
of  this  section.  In  addition,  the  medical 
professionals  making  the  disabihty 
determination  must  sign  a  statement  on 
the  Form  N-648  that  they  have 
answered  all  the  questions  in  a 
complete  and  truthful  manner,  that  they 
(and  the  apphcant)  agree  to  the  release 
of  all  medical  records  relating  to  the 
applicant  that  may  be  requested  by  the 
Service  and  that  they  attest  that  any 
knowingly  false  or  misleading 
statements  may  subject  the  medical 
professional  to  the  penalties  for  perjury 
pursuant  to  title  18,  United  Stated  Code, 
Section  1546  and  to  civil  penalties 
under  section  274C  of  the  Act.  The 
Service  also  reserves  the  right  to  refer 
the  apphcant  to  another  authorized 
medical  source  for  a  supplemental 
disability  determination.  This  option 
shall  be  invoked  when  the  Service  has 
credible  doubts  about  the  veracity  of  a 
medical  certification  that  has  been 
presented  by  the  apphcant.  An  affidavit 
or  attestation  by  the  apphcant,  his  or  her 
relatives,  or  guardian  on  his  or  her 
medical  condition  is  not  a  a  sufficient 
medical  attestation  for  purpose  of 
satisfying  this  requirement. 
•        •        •        •        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  controi  number  1115-0208) 
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PART  499-NATIONALITY  FORMS 

6.  The  authority  citation  for  part  499 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1103;  8  CFR  part  2. 

7.  Section  499.1  is  amended  by 
adding  the  entry  for  the  Form  "N-648", 
in  proper  numerical  sequence,  to  the 
listing  of  forms,  to  read  as  follows: 

S  499.1    Presciitied  forms. 


Fonn 
No. 


Ecftion 
date 


Title  and  description 


N-648        1/23/97    Medkal  Certification  fcx 
Oisatxiity  Exceptions. 

Dated:  March  2, 1997. 

Doris  M  eissner. 

Commissioner.  Immigration  and 
Naturalization  Service. 

Note:  The  attached  Medical  Certification 
for  Disability  Exceptions,  Form  N-648,  will 


not  appear  in  the  Code  of  Federal 
Regulations. 

BILUNQ  CODE  4410-10-M 


(Ml 
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VS.  Departneat  of  Justice 
Iinini{rat)on  and  Naturalization  Service 


OMB  #1113-0203 
Medical  CotiScatioii  For  Disability  Exceptions  Form 


INSTRUCTIONS  FOR  FORM  N-648  MEDICAL 
CERTinCATION  FOR  DISABILITY  EXCEPTIONS 


Porpose  of  This  Form. 

The  Immigration  and  Naturalization  Service's  (INS)  regulations  require  that  applicants  seeking  an 
exception  from  the  English  and  U.S.  history  and  government  (civics)  requirements  for 
natiiralization  based  on  physical  or  developmental  disability  or  mental  impairment  submit  this 
certification  form,  completed  by  a  licensed  medical  doctor  or  a  licensed  clinical  psychologist, 
along^with  a  completed  application  for  naturalization  (Form  N-400).  This  certification  form  will 
be  used  by  the  INS  to  determine  whether  appUcants  for  naturalization  are  entitled  to  an  exception 
to  the  requirements. 

In  accordance  with  the  Rehabilitation  Act  of  1973,  INS  makes  reasonable  modifications  and/or 
accommodations  to  allow  individuals  with  disabilities  to  participate  in  testing  required  for 
naturalization.  Reasonable  modifications  and/or  accommodations  may  include  but  are  not  limited 
to:  Braille  test  forms,  sign  language  interpreters,  or  off-site  testing.  Applicants  should  be  advised 
that  if  reasonable  modifications  andJor  accommodations  wiB  allow  them  to  demonstrate 
knowledge  of  basic  English  and  U.S.  history  and  civics,  this  medical  certification  form  is  not 
required. 

Part  I  of  the  form  must  be  completed  and  signed  by  the  applicant.  The  form  also  contains  an 
acknowledged  release  by  the  applicant  of  his  or  her  medical  records  to  include  both  physical  and 
mental  health.  Part  II  of  the  form  must  be  completed  and  signoi  by  the  licensed  medical  doctor 
or  licensed  clinical  psychologist  performing  the  assessment  of  the  applicant.  The  licensed  medical 
doctor  or  licensed  clinical  psychologist  is  required  to  attest  to  the  truthfulness  of  his  or  her 
certification  under  penalty  of  perjury  and  agree  to  release  his  or  her  medical  records  relating  to 
the  applicant  upon  request  by  the  INS. 

General  Instructioiis. 


Please  answer  all  questions  by  typing  or  printing  clearly  ii 
applicable  with  "N/A".   If  an  answer  is  ''none,"  write  "no 


in  black  ink.  Indicate  that  an  item  is  not 
'none".  If  you  need  extra  qiace  to  answer 
any  item,  attach  a  sheet  of  paper  with  the  name  of  the  apphcant,  and  the  alien  r^istration 
number  (A  #),  and  your  complete  name  including  first  name,  middle  name  and  last  name,  with 
appropriate  title.  Also,  indicate  the  number  of  the  item  to  which  the  answer  refers. 

Additional  medical  reports  may  be  submitted  but  they  must  be  limited  to  not  more  than  two 
pages,  and  have  the  name  of  the  applicant,  alien  r^istration  number  (A#),  and  your  signature 
on  each  paje  of  the  attachments.  Additional  medical  records  may  be  submitted  but  wiD  riot  be 
accepted  as  a  substitute  for  complete  responses  to  questions  asked  on  the  certification  form. 

1.  You  are  requested  to  provide  an  accurate  assessment  of  the  applicant's  disability  or 
impairment  so  the  INS  can  determine  whether  to  grant  an  exception  to  the  English  language  and 
history  and  civics  requirements  for  naturalization. 

2.  The  INS  requires  that  the  Ucensed  medical  doctor  or  licensed  clinical  psychologist  completing 
the  form  for  the  applicant  be  experienced  in  the  area  of  the  apphcant's  disabihty,  and  able  to 
diagnose  the  applicant's  disabili^  and/or  impairments.  A  certification  must  be  made  as  to 
whether  the  applicant  has  the  ability  to  learn  English  and  civics  sufBcient  to  pass  the  INS' 
citizenship  test.  The  tests  require  an  ability  to  speak  and  write  basic  English  and  the  ability  to 
answer  basic  questions  about  the  history  and  civics  of  the  United  States. 


Fom  N-64>  (01/23^ 
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INCTBUCnONS  FOR  FORM  N-44S  MEDICAL 
CERTIFICATION  FOR  DISABILITY  EXCEPTIONS 

3.  All  licensed  medical  doctors  or  licensed  clinical  psychologists  completing  this  form  must  be 
licensed  practitioners  in  the  State  where  they  practice.  Medical  attestations  will  be  accepted  only 
from  the  following:  licensed  medical  doctors  (MDs)  and  licensed  clinical  psychologists. 

4.  All  forms  must  be  signed,  certified,  and  dated  by  the  licensed  medical  doctor  or  licensed 
clinical  psychologist.  The  certification  must  be  filed  within  6  months  of  its  completion  and 
signature. 

Penalties. 

Both  the  applicant  and  the  licensed  medical  doctor  or  licensed  clinical  psychologist  are  required 
to  complete  and  sign  the  form  under  penalty  of  perjury.  All  statements  contained  in  resppnse  to 
questions  in  this  certification  are  declared  to  be  true  and  correct  under  penalty  of  perjury.  ' 

Title  18,  United  States  Code,  Section  1546,  provides  in  part: 

Whoever  knowingly  makes  under  oath,  or  as  permitted  under  penalty  of  perjury  under 
Section  1746  of  Title  28,  United  States  Code,  knowingly  subscribes  as  true,  any  false 
statement  with  respect  to  a  material  fact  in  any  application,  affidavit,  or  other  document 
required  by  the  immigration  laws  or  regulations  prescribed  thereunder,  or  knowingly 
presents  any  such  application,  affidavit,  or  other  document  containing  any  such  false 
statement  -  shall  be  fined  in  accordance  with  this  title  or  imprisoned  not  more  than  ten 
years  or  both. 

If  either  the  applicant  or  the  licensed  medical  doctor  or  hcensed  clinical  psychologist  includes  in 
this  certification  form  any  material  information  that  the  party  knows  to  be  false,  the  applicant 
and/or  licensed  medical  doctor  or  licensed  clinical  psychologist  may  be  liable  for  criminal 
prosecution  under  the  laws  of  the  United  States. 

The  knowing  placement  of  false  information  on  the  application  may  subject  the  applicant  and  the 
licensed  medical  doctor  or  psychologist  to  criminal  penalties  under  Title  18  of  the  United  States 
Code  and  to  civil  penalties  under  Section  274C  of  the  Immigration  and  Nationality  Act,  8  U.S.C. 
1324c. 

Privacy  Act  Notice:  Authority  for  the  collection  of  the  information  requested  on  this  form  is 
contained  in  8  U.S.C.  1182(aXl5),  1183A,  1184(a),  and  1258.  The  information  will  be  used 
principally  by  the  Service  to  whom  it  may  be  furnished  to  support  an  individual's  application  for 
naturalization  under  the  Immigration  and  Nationality  Act.  Submission  of  the  information  is 
voluntary.  It  may  also,  as  a  matter  of  routine  use,  be  disclosed  to  other  federal,  state,  local  and 
foreign  law  enforcement  and  regulatory  agencies.  Failure  to  provide  the  necessary  information 
m^  result  in  the  denial  of  the  applicant's  request  for  an  exception  to  the  English  language  and 
U.S.  history  and  civics  requirement  in  the  apphcant's  naturalization  apphcation. 

Reporting  Burden:  A  person  is  not  required  to  respond  to  a  collection  of  information  unless  it 
displays  a  currently  vahd  OMB  control  number.  We  try  to  create  forms  and  instructions  that  are 
accurate,  can  be  easily  understood,  and  which  impose  the  least  possible  burden  on  you  to  provide 
us  with  information.  Often  this  is  difficult  because  some  immigration  laws  are  very  complex. 
Accordingly,  the  rraortine  burden  for  this  collection  of  information  is  computed  as  follows:  ij 
learning  about  the  form,  30  minutes;  2)  completing  the  form,  60  minutes;  and  3)  assembling  and 
filing  the  application,  30  minutes,  for  an  estmiated  average  of  120  minutes  per  response.  If  you 
have  comments  r^arding  the  accmacy  of  this  estimate,  or  suggestions  for  making  this  form 
simpler,  you  can  write  to  the  Immigration  and  Naturalization  Service,  425  I  Street,  N.W.,  Room 
S307,  Washington,  D.C.  20536.    Do  not  mail  your  completed  aiylimtion  to  this  address. 


\ 
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VS.  DepartBieat  of  Justice 

Immigration  and  Naturalization  Service 


OMB  #1115-0205 

Medical  Certification  for  Disability  Exceptions 


Part    I.      THIS  SECTION  TO  BE  COMn^TCD  BY  THE  APPUCANT 

(Flease  fraa  or  typt  bfformatUm) 

Last  Name 

First  Name 

Middle  Name 

Social  Security  Number 

AddrcM 

Alien  Number 

aty 

State 

Zip  Code 

Telephone  Number 

Date  of  Birth 

Sex 

authorize 


I. 

(AffticMM's  Name)  (Lktmaed  mttdUul  doaor  or  Uetnttd  cSukal  psychologist) 

to  release  all  relevant  physical  and  mental  health  information  related  to  my  medical  sutus  to  the  INS  for  the  purpose  of 
applying  for  an  exception  from  the  English  language  and  U.S.  civics  testing  requirements  for  naturalization  I  certify 
under  penalty  of  perjury  pursuant  to  Title  2S  U.S.C.  Section  1746.  that  the  information  on  the  form  and  any  evidence 
submitted  with  it  is  all  true  and  correct  I  am  aware  that  the  knowing  pUcement  of  false  information  on  the  Form  N-648 
and  related  documents  may  also  subject  me  to  civil  penalties  under  8  U.S.C.  Section  1324c. 


Signature 


Date 


Part  n. 


THIS  SECTION  TO  BE  COMPLETED  BY  A  UCENSED  MEDICAL  DOCTOR  OR  UCENSED  CLINICAL 

PSYCHOLOGIST  (see  instnuOons) 
The  indlvidnal  named  above  is  applying  for  an  exception  from  the  English    language  and  U.  S.  history  and  dvia  tests 
rcqnired  of  appUcants  for  natoralization.     The  Immigration  and  Natnraliiation  Service's  regulations  reqnire  that 
appUcants  fM-  an  ezcepUon  based  on  disability  sntaiit  this  certificaticB  form,  completed  by  a  licensed  medical  doctor  or 
licensed  clinical  psychologist,  along  with  a  completed  application  for  natoralization  (Form  N-400). 

Please  answer  the  following  questions  as  clearly  and  completely  as  possibU,  using  common  terminology  and  complete  words 
and  phrases. 


1.  Date  of  your  most  recent  examination  of  the  applicant 

2.  b  this  yotu-  first  examination  of  the  individual?  Yes 

If  yes,  who  is  the  regular  attending  physician? 


19 


No. 


Based  on  your  examination,  describe  any  findings  of  a  physical  or  mental  disability  or  impairment  which,  in  your 
professional  medical  opinion,  would  prevent  this  appUcant  from  demonstrating  knowledge  of  basic  English  language 
and/or  U.S.  history  and  civics.  Describe  in  detail.  If  applicant  has  a  mental  disability  or  impairment  please  provide 
DSM  diagnosis. 


Fonn  N-64S  (01/23/97) 


Fora  N-64a  (01/23/97) 


iMI 
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4.    Did  the  appikant's  disability  or  impairment  result  from  the  illegal  use  of  drugs?    If  the  applicant  is  developmentally 
disabled,  did  this  condition  first  manifest  itself  before  age  22?  Please  explain. 


5.    What  is  the  duration  of  the  applicant's  disability  or  impairment?  Is  it  temporary  (less  than  12  months)  or  permanent? 
ExplaiiL 


6.    Please  provide  your  medical  speciality.     If  you  are  not  specialized,  provide  your  medical  experience  and  other 
qualifkations  that  permit  you  to  make  this  assessment 


I  certify  under  penalty  of  perjury  under  the  Uws  of  the  United  States  of  America,  that  the  information  on  the  form  and 
any  evidence  submitted  with  it  is  all  true  and  correct.  I  agree  to  release  this  applicants  relevant  medical  records  upon 
request  from  the  VS.  Immigration  and  Naturalization  Service.  I  am  aware  that  the  knowing  placement  of  false 
infonnatioo  on  the  Form  N-64«  and  related  documents  may  also  subject  me  to  civU  penalties  under  8  U.S.C.  Section 


Signature 


Date 


Please  Type  or  Print 


LMNamc 


Busnca  Addios 


Number 


First  Name 


Gty,  Sate,  ZIP  Code 


(FR  Doc.  97-6686  Filed  3-lft-97.  8:45  am] 

■UJNQ  COCC  4410-10-0 


Middle  Nunc 


Telcpbooc 


limwiiit  State 


Form  N-648  (Oim/77) 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

1 2  CFR  Parts  704,  709,  and  741 
RIN  313»-VVB67 

Corporate  Credit  Unions;  Involuntary 
Liquidation  of  Federal  CredH  Unions 
and  Adjudication  of  Creditor  Claims 
Involving  Federally  Insured  Credit 
Unions  in  Liquidation;  Requirements 
for  Insurance 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  rule. 


summary:  NCUA  is  issuing  a  final  rule 
goveming  corporate  credit  unions.  The 
rule  strengthens  capital  requirements, 
establishes  parameters  to  ensure  that  the 
risk  on  corporate  credit  union  balance 
sheets  is  adequately  managed,  provides 
for  corporate  credit  unions  with  more 
developed  systems  and  infrastructures 
to  take  more  planned  and  controlled 
risk,  and  sets  forth  special  rules  for 
wholesale  corporate  credit  unions. 
EFFECTIVE  DATE:  January  1, 1998. 
ADDRESSES:  National  Credit  Union 
Administration,  1775  Ehike  Street. 
Alexandria,  Virginia  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Schafer,  Director,  Office  of 
Corporate  Credit  Unions,  at  the  above 
address  or  telephone  (703)  518-6640;  or 
Edward  Dupcak,  Director,  Office  of 
Investment  Services,  at  the  above 
address  or  telephone  (703)'  518-6620. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  April  1995,  NCUA  issued  a 
proposed  regulation  to  revise  most  of 
Part  704.  60  FR  20438.  Apr.  26, 1995.  In 
response  to  the  comments  received  and 
results  of  risk-profile  assessments  of 
corporate  credit  unions  using  simulated 
modeling  techniques,  NCUA 
determined  to  issue  a  revised  proposed 
rule  for  another  round  of  public 
comment.  61  FR  28085,  June  4, 1996. 
The  proposed  rule  provided  for  a  90-day 
comment  period,  ending  on  September 
3, 1996.  On  July  16,  1996,  NCUA  issued 
a  proposed  rule  addressing  the  special 
circumstances  of  wholesale  corporate 
credit  unions.  61  FR  38117,  July  23, 
1996.  The  comment  period  to  this 
proposal  also  ended  on  September  3, 
1996.  The  comment  period  for  both 
proposals  subsequently  was  extended  to 
October  18, 1996.  61  FR  41750.  August 
12,  1996.  This  final  rvde  addresses  both 
proposals. 

A  total  of  289  comments  were 
received  on  the  proposals,  202  from 
natural  person  credit  unions,  36  from 


corporate  credit  unions,  24  fixim  state 
banking  trade  associations;  10  from  state 
credit  union  leagues,  5  from  state  credit 
union  regulatory  authorities,  4  from 
national  credit  luiion  trade  associations, 
4  fit)m  credit  union  organizations  and 
consultants,  3  from  other  entities  that  do 
business  with  credit  unions,  and  1  &x)m 
another  type  of  trade  association.  The 
commenters  complimented  NCUA's 
efforts  to  strengthen  the  regulation  and 
stated  that  progress  had  been  made  from 
the  previous  proposal  but  that  changes 
were  still  necessary. 

A  general  comment  w^s  a  request  to 
standardize  the  time  frames  for 
corporate  credit  unions  to  take  various 
actions  described  throughout  the 
regulation.  The  proposed  regulation 
required  corporate  credit  unions  to  take 
action  in  some  cases  in  business  days 
and  in  others  in  calendar  days.  There 
also  were  five  different  numbers  of  days 
for  those  actions.  To  make  compUance 
easier,  all  dates  in  the  final  regulation 
have  been  changed  to  calendar  days, 
and  the  number  of  days  for  compliance 
has  been  reduced  to  either  10  days, 
when  only  notification  is  required,  or  30 
days,  when  more  substantive  action  is 
required. 

A  common  thread  in  many  of  the 
comments  was  the  comparison  of 
corporate  credit  unions  with  natural 
person  credit  unions,  banks,  savings  and 
loans,  and  other  financial  institutions. 
Another  was  the  suggestion  that  NCUA 
take  the  same  approach  with  corporate 
credit  unions  as  its  sister  federal 
financial  institution  regulatory  agencies 
take  with  their  respective  institutions. 
While  these  comparisons  are 
understandable,  NCUA  cautions  that  in 
many  cases,  they  are  not  appropriate. 
Corporate  credit  imions  differ  from 
natural  person  credit  imions,  banks, 
savings  institutions,  and  other  financial 
institutions  that  serve  consumers.  They 
serve  exclusively  one  class  of  customer: 
credit  unions.  Corporate  credit  iinion 
balance  sheets,  cash  flows,  and  liquidity 
demands  differ  significantly  from  those 
of  other  financial  institutions.  In 
general,  the  volume  of  large  dollar 
transactions  present  unique  risks  not 
seen  in  consumer-oriented  institutions. 
As  a  result,  while  considering 
comparisons  with  other  institutions  and 
sister  agencies,  NCUA  has  been  careful 
to  pui  those  comparisons  into  proper 
perspective  and  to  regulate  to  die  areas 
of  risk. 

A  number  of  commenters  strongly 
suggested  that  NCUA  review  the 
corporate  regulation  on  an  aimual  basis. 
While  NCUA  beUeves  that  a  periodic 
review  is  necessary,  it  beUeves  that 
circumstances  and  need  should 
determine  the  frequency.  NCUA  has 


identified  a  numl>er  of  issues,  some  of 
which  are  identified  in  this 
supplementary  information  section,  that 
warrant  further  study  relatively  soon 
after  the  regulation  is  implemented. 
Accordingly,  the  Office  of  Corporate 
Credit  Unions  will  present  a  report  of 
these  and  other  issues  within  18  months 
of  pubhcation  of  the  final  rule. 

B.  Section-by-Section  Analysis 

Section  704.1 — Scope 

Part  704  applies  directly  to  all 
federally  insured  corporate  credit 
unions.  It  appUes  to  non  federally 
insured  corporate  credit  unions,  via  Part 
703  of  the  Rules  and  Regulations,  if 
such  credit  unions  accept  shares  from 
federally  chartered  credit  unions.  To 
clarify  the  appUcation  of  Part  704.  the 
proposed  rule  added  language  to  the 
Scope  section  stating  that  non  federally 
insured  corporate  credit  <mions  must 
agree,  by  written  contraci  to  adhere  to 
the  regulation  and  submit  to  NCUA 
examination  as  a  condition  of  receiving 
funds  from  federally  insured  credit 
unions.  Although  a  few  commenters 
questioned  the  need  for  such  a  contract, 
the  language  has  been  retained  in  the 
final  rule.  Since  the  majority  of  natural 
person  credit  unions  are  federally 
insured,  NCUA  has  a  strong  interest  in 
ensuring  that  corporate  credit  unions 
which  accept  their  funds  remain  safe 
and  sound  institutions. 

Proposed  Section  704.1(b),  which  set 
forth  NCUA's  authority  to  waive  a 
requirement  of  Part  704,  is  retained  in 
this  final  rule.  NCUA  may  use  this 
authority  to  respond  to  innovation  at 
corporate  credit  unions  and  in  the 
marketplace.  NCUA  envisions  the 
approval  of  pilot  programs  involving 
new  investments  or  activities.  Such 
programs  would  be  approved  on  a 
limited  basis  so  that  NCUA  could  assess 
their  impact  on  corporate  credit  unions. 

Language  has  been  added  to  clarify 
that  a  state  chartered  corporate  credit 
imion's  request  for  expanded  au'hority 
must  be  approved  by  the  state 
supervisory  authority  before  being 
submitted  to  NCUA. 

Section  704.2 — Definitions 

The  proposed  rule  added  a  number  of 
new  definitions,  revised  others,  and 
deleted  some.  A  few  commenters  took 
exception  to  specific  proposed 
definitions.  Thefr  comments  and 
NCUA's  responses  are  discussed  below. 

In  response  to  a  comment,  the 
definitions  of  the  following  terms  have 
been  changed  &x»m  the  language  that 
was  proposed.  The  definition  of 
"adjusted  trading"  has  been  amended  to 
include  transactions  not  "used  to  defer 
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a  loss."  The  definition  of  collateralized 
mortgage  obligation  has  been  changed 
so  that  the  collateral  may  consist  simply 
of  "mortgages,"  rather  than  "whole  loan 
mortgages."  The  word  "may"  has  been 
added  to  the  definition  of 
"commitment"  so  that  the  Ust  of  items 
included  in  the  term  is  not  absolute. 
Although  the  definition  of  "expected 
maturity"  was  proposed  to  be  deleted,  it 
has  been  retained.  A  commenter  noted 
that  the  term  is  used  in  the  definitions 
of  "long-term  investment"  and  "short- 
term  investment."  The  definition  of 
"federal  funds"  has  been  broadened  to 
include  transactions  with  domestic 
branches  of  foreign  banks,  various 
government-sponsored  enterprises,  and 
other  non  depository  entities.  The 
definition  of  "seciuities  lending"  has 
been  expanded  to  more  precisely 
describe  the  activity.  The  definition  of 
"wholesale  corporate  credit  union"  has 
been  changed  in  Ught  of  the  addition  of 
Section  701.19  to  the  regulation. 

The  proposed  definition  that  eUcited 
the  most  comments  was  that  for  "market 
value  of  portfoho  equity  (MVPE)."  The 
proposed  definition  treated  membership 
capital  as  a  Uability,  rather  than  as  part 
of  MVPE.  A  number  of  conunenters 
urged  that  it  he  included  in  MVPE. 
Before  addressing  that  issue,  it  must  be 
noted  that  NCUA  has  determined  to 
replace  the  term  MVPE  in  the  rule  with 
that  of  net  economic  value  (NEV).  The 
calculation  itself  has  not  l)een  altered, 
merely  renamed.  The  adoption  of  the 
term  "net  economic  value"  in  place  of 
"market  value  of  portfoho  equity"  is 
preferred  because  of  the  potential 
confusion  that  results  from  the  integral 
terms  "market"  and  "portfoUo."  The 
calculation  of  estimated  fair  value,  for 
both  assets  and  habihties,  is  not  only 
obtained  from  market  sources.  The  term 
"portfoho"  is  more  typically  used  to 
describe  investment  or  loan  assets  in 
contrast  to  an  entire  balance  sheet. 
While  MVPE  is  a  commonly  used  term 
in  the  profession  of  asset  and  hability 
management,  many  practitioners  and 
other  financial  regulators  have  recently 
opted  for  new  terminology.  NEV  better 
connotes  the  concept  of  intrinsic  or  fair 
value  of  the  whole  balance  sheet  than 
does  MVPE. 

The  suggestion  that  "capital  is 
capital,"  whatever  its  form,  is  the  basis 
for  the  argument  that  corporate  credit 
unions  should  be  permitted  to  include 
secondary  capital  in  the  base  for  all  risk- 
taking  activities.  The  calcrdation  of  NEV 
serves  as  the  base  for  credit  and  interest 
rate  risk  limits  as  well  as  other  activity 
restrictions,  and  many  commenters 
suggested  that  corporate  credit  unions 
should  have  as  much  risk-taking 
potential  as  possible.  NCUA  disagrees 


that  membership  capital  should  be 
included  in  the  definition  of  NEV. 

The  function  of  membership  capital  is 
to  serve  as  a  secondary  resource  for  the 
absorption  of  risk  when  reserves  and 
undivided  earnings  have  been 
exhausted.  The  holder  of  membership 
capital  has  the  option  to  sell  the  shares 
back  to  the  corporate  credit  union  three 
years  after  notification  of  intent  to 
withdraw.  This  option  makes  the 
membership  capital  considerably  less 
permanent  than  "core"  capital,  since  it 
is  not  controlled  by  the  corporate  credit 
union  and  is  potentially  short-hved. 
NCUA  regards  thfs  form  of  capital  to  be 
distinctly  different  and  less  reliable  than 
internally  generated  capital  or  paid-in 
capital  with  far  longer  or  no  maturity. 
Permitting  corporates  to  place  this  form 
of  secondary  capital  directly  at  risk 
substantially,  and  inappropriately, 
increases  the  risk  of  a  crisis  in 
membership  confidence  when  losses  do 
occiu-. 

NCUA  views  the  balance  between 
core  capital  and  risk-taking  as  essential 
if  the  corporate  credit  union  network  is 
to  maintain  and  enhance  its  ability  to 
withstand  financial  crises,  whether 
Umited  to  one  institution  or  systemic  in 
nature.  This  final  rule  is  designed  to 
strengthen  core  capital  so  that  the 
corporate  credit  union  network  can 
better  withstand  financial  stress  without 
placing  an  inappropriate  reUance  upon 
its  membership  resources.  Corporate 
credit  unions  should  gradually  reduce 
their  rehance  on  secondary  capital  as 
core  capital  acciunulates  over  time. 

To  bolster  the  accumulation  of  core 
capital,  the  proposed  rule  authorized 
the  issuance  of  paid-in  capital,  defined 
as  funds  obtained  from  credit  union  and 
non  credit  union  sources,  having  no 
maturity,  and  being  callable  only  at  the 
option  of  the  corporate  credit  union  and 
only  if  the  corporate  credit  union  meets 
its  minimum  level  of  required  capital 
after  the  funds  are  called.  Paid-in  capital 
is  included  in  the  definition  of  NEV, 
thus  giving  corporate  credit  unions  the 
option  of  raising  permanent  capital  from 
their  membership.  Only  a  few 
commenters  addressed  paid-in  capital. 
To  make  clear  that  paid-in  capital  is 
subordinate  to  membership  capital,  the 
definition  has  been  modified  and 
expanded  in  this  final  rule.  The 
requirement  that  the  funds  have  no 
maturity  has  been  deleted. 

The  final  rule  distinguishes  between 
"member  paid-in  capital"  and  "non 
member  paid-in  capital."  The  former  is 
held  by  the  corporate  credit  union's 
members,  has  a  minimum  20- year 
maturity,  and  may  not  be  a  condition  of 
membership,  services,  or  prices. 
Member  paid-in  capital  may  be  retired 


prior  to  the  stated  maturity  only  when 
the  corporate  credit  union  elects  to 
"call"  the  shares.  Non  member  paid-in 
capital  is  sold  to  the  outside 
marketplace  and  must  be  approved  by 
NCUA.  Most  of  the  features  of  non 
member  paid-in  capital  remain 
unspecified  in  the  regulation  so  that 
issuance  can  be  tailored  to  reflect 
prevailing  market  demands.  The 
marketplace  is  the  most  efficient 
distribution  mechanism  for  capital,  as 
the  market  immediately  determines  the 
value  and  liquidity  of  an  issue  based  on 
an  issuer's  performance  and  the 
perceived  risk  of  the  issue. 

NCUA  believes  that  paid-in  capital 
should  not  be  issued  unless  the 
corporate  credit  union  can  convince  the 
market  or  its  members  that  it  will  use 
the  new  capital  to  create  new  value.  The 
members,  Uke  the  marketplace,  need  to 
risk-adjust  the  expected  retiun  on  paid- 
in  capital  and  expect  a  fair  return.  A 
capital  offering  that  serves  to  increase 
risk  without  increasing  value  is  in  no 
one's  interest. 

The  proposed  separate  definitions  for 
"reserves"  and  "undivided  earnings" 
have  been  unified  in  the  final  rule  as 
"reserves  and  undivided  earnings."  The 
following  proposed  definitions  have 
been  deleted  because  the  term  is  no 
longer  used  in  the  regulation  or  is  so 
self-evident  as  not  to  require  a 
definition:  "business  day." 
"commitment."  "forward  rate 
agreement."  "futures  contract."  "gains 
trading."  "material."  "maturity  date." 
"mortgage-backed  security,"  "option 
contract,"  "primary  dealer,"  "private 
placement,"  "reverse  repurchase 
transaction."  "secured  loan."  "swap 
agreement,"  tri-party  contract,"  "United 
States  Government  or  its  agencies,"  and 
"United  States  Government  sponsored 
corporations  and  enterprises." 

A  few  definitions  that  were  not 
proposed  have  been  added  to  the  final 
rule,  generally  to  accommodate  the 
granting  of  certain  additional 
investment  authorities.  Corporate  credit 
unions  may  engage  in  the  forward 
settlement  of  transactions  beyond 
regular  way  settlement,  under  certain 
conditions,  and  definitions  of  "forward 
settlement"  and  "regiUar  way 
settlement"  have  been  provided. 
Corporate  credit  unions  with  additional 
authorities  have  been  authorized  to 
engage  in  dollar  roll  transactions  and 
when-issued  trading,  and  definitions  of 
those  activities  have  been  provided. 

Section  704.3 — Corporate  Credit  Union 
Capital 

The  pro{>osal  required  that  a  corporate 
credit  union  without  expanded 
authorities  have  a  capital,  or  leverage. 


ratio  of  4  percent.  Most  of  the 
comments,  with  the  notable  exception 
of  those  submitted  by  banking 
associations,  were  supportive  of  the 
minimum  leverage  ratio  of  4  percent.  It 
is  important  to  discuss  the 
dissimilarities  between  corporate  credit 
unions  and  banks  to  understand  why 
the  level  of  required  capital  should  be 
different.  Banks  primarily  use  capital  to 
support  exposures  to  credit  risk  in  the 
form  of  commercial  and  consumer 
loans.  Corporate  credit  unions  primarily 
use  capital  to  support  exposures  to 
Uquidity  and  interest  rate  risk 
associated  with  investment  in  money 
market  instruments  and  fixed  income 
seciuities. 

Corporate  credit  unions  presenUy 
provide  a  contingent  hquidity  resource 
for  members  at  the  same  time  they  offer 
correspondent  finemcial  services.  An 
overwhelming  portion  of  a  corporate 
credit  union's  business  consists  of 
providing  banker's  bank  services  and 
issuing  shares  and  share  certificates  as 
investment  alternatives  for  members' 
excess  funds.  Corporate  credit  unions 
are  not.  in  practice,  primary-lending 
institutions. 

Capital  adequacy  is  the  central  tenet 
of  the  proposed  regulation.  The  type 
and  amount  of  risk  assumed  were  fully 
considered  when  capital  ratios  and 
corresponding  risk  limitations  were, 
developed.  Since  corporate  credit  union 
assets  are  predominantly  high-grade 
investment  securities,  not  loans,  the 
regulation  did  not  adopt  a  base  leverage 
ratio  target  in  excess  of  4  percent. 

Additionally,  the  rule  has  a  number  of 
triggers  to  measure  the  adequacy  of 
capital  in  a  corporate  credit  union. 
These  triggers  are  related  to  market  risk 
exposures  as  measured  by  NEV.  Risk 
measures  are  required  on  a  regular  basis, 
not  only  for  the  contemporary  market 
environment,  but  for  stressed  conditions 
as  well.  Similar  to  the  other  federal 
financial  institution  regulators,  NCUA  is 
requiring  the  development  of  risk 
management  infrastructures  which 
better  measure  and  control  risk. 

The  scope  of  these  new  requirements 
will  vary  by  institution  but  will  be 
commensurate  with  the  amount  of  risk 
assumed  and  the  degree  of  depth  and 
sophistication  employed  to  control 
these  risks.  This  approach  will  facilitate 
a  more  appropriate  control  of  risk  and 
thereby  establish  a  better  early  warning 
detection  system  when  capital  adequacy 
begins  to  deteriorate.  Thus,  the  4 
percent  minimum  capital  ratio  is 
appropriate  based  upon  the  type  of 
assets  held  and  the  rigorous  risk- 
assessment  requirements  of  the  rule. 

Using  risk-weighted  assets  to  produce 
a  risk-based  capital  calculation  has  been 


debated  throughout  the  Part  704 
revision  process.  Proponents  have 
argued  that  the  calculation  captures  a 
meaningful  measiue  of  credit  risk 
exposure  which  helps  members  and  the 
pubhc  ascertain  credit-risk  trends  in 
corporate  credit  imion  balance  sheets. 
Corporate  credit  imions  have  high  risk- 
weighted  capital-to-asset  ratios  relative 
to  other  financial  institutions,  making 
the  ratio  a  favorable  measure  for 
comparative  purposes. 

Opponents  have  argued  that  the  risk- 
based  capital  calciUation  is  too  arbitrary 
in  assigning  credit  risk  weights  and  that 
the  absence  of  consideration  for  interest 
rate  risk  makes  the  numbers  misleading. 
The  most  recent  proposal  for  changes  to 
the  interagency  risk-based  capital 
standards  adjusts  some  credit  risk 
weights  and  adds  a  new  calculation  for 
interest  rate  risk  by  adding  weights  for 
the  duration  of  each  asset.  The 
calculation  appears  to  be  complex  and 
potentially  unwieldy  while  providing 
limited  regulatory  value  where 
corporate  credit  unions  are  concerned. 

NCUA  advocates  meaningful 
measiu^s  for  credit  and  interest  rate  risk 
exposiue  expressed  in  relation  to 
capital.  Concentration  hmits,  for 
example,  have  been  converted  frtim  a 
function  of  net  asset;  to  one  of  core 
capital.  While  the  risk-weighted  asset 
approach  is  not  utihzed,  conservative 
credit  risk  limitations  are  explicitly 
defined  in  the  regulation  and  additional 
credit  risk  measurement  and  reporting 
requirements  have  been  developed  in 
the  new  credit  risk  management  section. 
Section  704.6. 

NCUA  does  not  discourage  corporate 
credit  unions  that  desire  to  calculate  the 
risk-weighted  capital-to-assets  ratio 
frtjm  doing  so  but  would  suggest  that  * 
they  adopt  the  same  standard  used  by 
other  financial  institutions  and 
understand  that  the  calculation  is  not  a 
regulatory  requirement. 

The  proposed  regulation  provided 
authority  for  NCUA  to  impose  a  higher 
or  lower  minimum  capital  requirement 
on  a  case-by-case  basis,  with  prior 
notice  to  the  corporate  credit  union. 
Some  commenters  supported  this 
authority,  while  others  expressed 
concern  that  the  regulation  did  not 
specify  all  of  the  circumstances  in 
which  it  could  be  exercised.  They 
suggested  that  it  could  be  abused  by 
NCUA. 

The  proposed  rule  illustrated  four 
situations  which  might  cause  NCUA  to 
require  reserve  levels  other  than  those 
specified  in  the  regulation.  The  first  two 
were  examples  of  circumstances  that 
could  require  a  higher  level,  while  the 
last  two  were  examples  that  could 
warrant  a  lower  one.  While  NCUA 


would  like  to  be  able  to  clearly  define 
every  situation  in  which  such  actions 
could  be  taken,  changes  in  market 
conditions  and  the  corporate  credit 
union  enviroimient  make  that 
impossible.  Leaving  the  regidation  open 
provides  NCUA  more  flexibility  in 
addressing  unusual  or  non  recurring  ' 
events,  including  those  which  may 
result  in  a  reduction  in  reserve  levels. 

It  should  be  noted  that  NCUA  already 
has  the  authority,  under  Section  116(b) 
of  the  Federal  Credit  Union  Act,  to 
adjust  reserve  requirements  for  federal 
corporate  credit  imions.  This  regulation 
will  ensure  that  such  authority  is 
available  for  state-chartered  corporate 
credit  unions,  in  the  rare  event  that  it  is 
needed. 

To  address  concerns  about  NCUA 
abuse,  the  rule  was  amended  so  that 
NCUA  may  take  action  when  significant 
risk  exposure  exists  ordy  when  it  is  . 
unsupported  by  adequate  capital  or  risk 
management  processes. 

The  proposed  regulation  also 
provided  authority  for  NCUA  to  issue  a 
capital  directive  when  a  corporate  credit 
union  fell  below  its  minimum  capital 
requirement  and  failed  to  submit  or 
follow  an  adequate  capital  restoration 
plan.  The  directive  could  order  a 
corporate  credit  union  to  achieve 
adequate  capitafization  by  taking  one  or 
more  of  a  number  of  actions,  such  as 
reducing  dividends  and  hmiting 
deposits.  Some  commenters  objected  to 
this  authority,  arguing  that  it  would  give 
NCUA  management  control  over  a 
corporate  credit  luiion.  NCUA  disputes 
that  directing  a  corporate  credit  union  to 
take  certain  specific  actions  to  return  to 
a  safe  and  sound  level  of  capital 
constitutes  taking  "control"  of  the 
institution.  In  addition,  the  authority  in 
question  is  one  held  by  the  other  federal 
financial  institution  r^idators  and.  as 
with  the  authority  to  impose  an 
individual  minimum  capital 
requirement,  would  be  exercised  only 
rarely.  Accordingly,  it  has  been  retained 
in  the  final  rule. 

A  niunber  of  commenters  expressed 
concern  that  the  NCUA  Board  would 
delegate  its  capital  directive  authority  to 
NCUA  staff.  Several  comments 
specifically  objected  to  delegating  this 
authority  to  examiners.  Some 
commenters  requested  that  the  NCUA 
Board  specifically  state  in  the  rule  that 
this  and  other  authorities  could  never  be 
delegated  to  staff. 

These  comments  reflect  a  lack  of 
understanding  of  Board  practice 
regarding  administrative  actions.  While 
the  Board  has  delegated  some 
administrative  actions  to  regional  and 
office  directors,  none  of  the  authorities 
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can  be  redelegated  to  other  staff 
members,  including  examiners. 
Additionally,  none  of  the  actions 
delegated  are  final. 

Delegated  actions  have  been  limited 
to  preUminary  actions,  such  as  notices 
of  charges  and  temporary  cease  and 
desist  orders,  which  must  go  to  the 
Board  for  final  action. 

The  Board  does  not  intend  to  delegate 
its  authority  to  take  administrative 
actions  to  examiners  and  never  intended 
that  any  action  proposed  in  Part  704  be 
delegated  to  examiners.  However,  this 
Board  is  unwilling  to  put  into  the 
regulation  a  restriction  that  would  limit 
a  future  Board  from  taking  an  action  it 
beheved  to  be  necessary. 

Proposed  Section  704.3  provided  that 
when  taking  action  in  the  case  of  a  state- 
chartered  corporate  credit  union.  NCUA 
provide  notice  to  the  state  supervisory 
authority.  NCUA  agrees  with  comments 
that  notice  shoidd  be  provided  when 
any  action  is  contemplated,  not  just  one 
relating  to  capital.  To  simplify  the 
regulation,  a  general  provision  for 
consultation  has  been  added  to  Section 
704.17.  governing  state-chartered 
corporate  credit  luiions.  and  individual 
provisions  to  that  effect  have  been 
deleted.  It  should  be  noted  that, 
contrary  to  the  suggestion  of  one 
commenter,  consultation  does  not  mean 
that  the  state  authority  must  give  its 
approval  before  NCUA  may  act.  In  order 
to  protect  the  share  insiirance  fund, 
NCUA  must  have  the  authority  to  take 
action  whenever  safety  and  soundness 
demands  it. 

Section  704.4 — Board  Responsibilities 

Proposed  Section  704.4  required  the 
board  of  directors  of  a  corporate  credit 
union  to  approve  comprehensive 
written  plans  and  poUcies  and  to 
oversee  senior  management  to  ensure 
these  plans  and  policies  are  carried  out. 
To  emphasize  the  board's  ultimate 
responsibility  for  the  actions  it 
delegates,  the  proposed  rule  stated, 
"The  board  of  directors  must  know  and 
understand  the  activities,  fwlicies.  and 
procedures  of  the  corporate  credit 
union."  While  this  was  not  intended  to 
turn  directors  into  op>erating  managers, 
a  large  number  of  commenters 
expressed  concern  about  this 
requirement.  To  mitigate  this  concern, 
this  sentence  has  been  deleted  from  the 
final  rule.  NCUA  is  confident  that  board 
members  will  provided  appropriate 
oversight  if  they  recognize  and  meet 
their  common  law  fiduciary 
respcmsibihties. 

Some  commenters  objected  to  the 
proposed  rule's  requirement  that  a 
corporate  credit  union  have  in  place,  for 
all  line  support  and  audit  areas,  back-up 


personnel  with  adequate  cross-training. 
To  lessen  the  burden,  the  final  rule 
allows  for  back-up  resources  rather  than 
personnel,  which  means  that  corporate 
credit  unions  could  temporarily  support 
their  operations  with  staff  from  other 
corporate  credit  unions  or  consulting 
firms. 

Two  commenters  noted  that  the 
proposed  requirement  that  a  corporate 
credit  union  follow  generally  accepted 
accounting  principles  (GAAP)  conflicts 
with  the  classification  of  credit  imion 
shares  as  equity.  Since  there  may  be 
other  departxues  from  GAAP  in  the 
future,  the  final  rule  requires  that 
corporate  credit  unions  follow  GAAP, 
except  where  law  or  regulation  has 
provided  for  a  departure  from  GAAP. 

Currently,  the  snares  classification  is 
the  only  departure. 

Finally,  a  number  of  commenters 
questioned  the  proposed  rule's 
requirement  that  a  corporate  credit 
union  retain  external  consultants  to 
review  the  adequacy  of  resources 
supporting  major  risk  areas.  To  address 
these  concerns,  the  final  rule  requires 
the  retention  of  such  consultants  only  as 
appropriate. 

Section  704.5 — Investments 

The  proposed  rule  inadvertently 
failed  to  require  that  a  corporate  credit 
union  establish  an  investment  policy. 
This  requirement  has  been  added  to  the 
final  nde.  The  poUcy  must  be  consistent 
with  the  corporate  credit  union's  other 
risk  management  pohcies  and  must 
address,  at  a  minimum,  appropriate 
criteria  for  evaluating  standard 
investments  and  risk  analysis 
requirements  for  any  new  invertment 
type  or  transaction  considered  for  a 
corporate  credit  imion's  portfoUo  and/or 
sale  to  a  member. 

Certain  commenters  asked  for 
clarification  of  the  "risk  analysis 
requirements." 

'This  provision  addresses  the 
evolutionary  nature  of  instruments  in 
the  financial  marketplace.  It  is  expected 
that  new  money  market  and  fixed 
income  seciuities  will  be  created.  Some 
of  these  securities  may  be  legally 
permissible  but  may  be  distinctly 
different  from  the  universe  of 
instruments  previously  available.  It  is 
not  possible  to  anticipate  what 
additional  analytical  parameters,  if  any. 
must  be  employed  before  a  product 
comes  to  market.  Therefore,  NCUA 
believes  that  poUdes  must  clearly 
indicate  that  the  potential  risks  of  new 
products,  not  unlike  new  services,  must 
be  carefully  evaluated. 

Many  corporate  credit  unions 
engineer  new  certificate  offerings  that 
are  structured  to  mirror  specific 


investment  assets.  Such  structiired 
certificates  effectively  transfer  the  risk 
of  the  asset  through  to  the  holder  of  the 
certificate  (the  member). 

Corporate  credit  unions  need  to 
ensiu«  that  the  risk  characteristics  that 
are  inherent,  and  perhaps  unique,  in  a 
new  investment  type  be  sufficiently 
identified  and  rigorously  analyzed 
before  being  purchased  for  its  portfolio 
or  marketed  and  sold  to  its  members. 
A  corporate  credit  union  should  not 
dictate  what  a  member  buys,  but  it 
should  understand  a  new  product's 
implications  and  be  able  to  explain 
them  to  a  member. 

The  pro{>osed  rule  authorized 
investments  in  corporate  credit  unions 
and  corporate  credit  union  service 
organizations  (CUSOs).  One  commenter 
asked  that  investments  in  wholesale 
corporate  credit  unions  and  CUSOs  be 
specifically  authorized.  This  is  not 
necessary,  as  wholesale  corporate  credit 
unions  are  a  subset  of  corporate  credit 
unions  and  are  included  when  the  latter 
term  is  used. 

The  proposed  rule  established  an 
NCUA-modified  High  Risk  Security  Test 
(HRST)  for  REMIC/CMO  securities.  The 
commenters  on  the  test  generally 
expressed  two  views.  The  first  was  to 
urge  adoption  of  the  standard  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  parameters  for  the 
HRST  so  that  the  test  would  be 
consistent  with  those  used  by  other 
depository  institutions.  The  second  was 
to  drop  the  use  of  the  HRST  altogether 
based  upon  the  assertion  that  proper 
NEV  calculations  would  captiue  die  risk 
of  the  underlying  cash-flows  and  their 
corresponding  price  sensitivities 
anyway.  These  comments  were  about 
evenly  divided.  One  commenter 
suggested  that  the  proposed  NCUA- 
modified  tests  be  retained  while  another 
expressed  that  HRST  tests  should  only 
be  required  if  a  corporate 's  NEV  ratio 
fell  below  1  percent. 

NCUA  is  persuaded  that  the 
requirement  to  produce  net  interest 
income  and  NEV  measures,  set  forth  in 
Section  704.8,  should  be  sufficient  to 
evaluate  the  individual  risk 
characteristics  of  all  financial 
instruments,  including  CMOs/REMICs. 
Because  all  instnunents  will  have  to  be 
individually  modeled  for  plus  and 
minus  300  basis  point  shifts,  the  HRST 
is  effectively  part  of  the  risk 
measurement  process  already. 

When  appropriately  modeling  CMO/ 
REMIC  cash-flows  in  conjimction  with 
the  calculation  of  net  interest  income 
and  NEV  sensitivity,  the  HRST  is 
redundant.  The  test  is  useful  indication, 
however,  of  potential  price  volatihty 
and  liquidity  risk.  Bonds  which  pass  the 


FFIEC  test  sue  regarded  to  have  a 
substantially  greater  universe  of 
potential  buyers.  Given  the  hquidity 
priority  of  corporate  credit  unions,  it 
makes  sense  to  subject  bonds  to  a 
periodic  analysis  of  factors  whic^  will 
drive  the  market's  bias  towards  such 
securities.  By  utilizing  the  test 
employed  by  other  depository 
institutions,  corporate  credit  unions 
gain  useful  insight  into  the  contingent 
liquidity  potential  of  individual  CMO/ 
REMIC  securities. 

Several  commenters  luged  that  the 
requirement  to  run  a  monthly  HRST  be 
changed  to  quarterly.  NCUA  agrees  that 
if  the  net  interest  income  and  NEV  tests 
are  appropriately  prepared  in 
accordance  with  the  rule,  the  HRST 
requirement  is  less  significant  and  that 
quarterly  testing  will  be  adequate. 

Some  commenters  suggested  that  the 
rule  allow  for  the  use  of  fewer 
prepayment  models  where  the  proposal 
called  for  at  least  three  models.  The 
reason  that  the  rule  required  three  or 
more  models  was  to  avoid  the  risk  of 
"cherry  picking"  one  favorable 
prepayment  model  to  cause  a  CMO/ 
REMiC  to  pass  whenever  possible.  With 
the  advent  of  simulation  modeling 
requirements  for  net  interest  income 
and  NEV,  NCUA  accepts  that  a  more 
sophisticated  corporate  credit  union 
will  have  the  capacity  to  appropriately 
analyze  the  risk  of  a  CMO/REMIC 
security  with  fewer  than  three 
prepayment  models.  Thus,  the 
requirement  that  the  board  approve  at 
least  three  prepayment  models  for 
CMOs/REMICs  was  removed  from  the 
Part  I  and  Part  II  authorities  but  retained 
at  the  base  level. 

The  proposed  rule  estabUshed 
identical  standards  for  repiut:hase  and 
seciuities  lending  transactions.  One 
commenter  noted  that  these  are 
distinguishable  economic  and  legal 
transactions  and  urged  that  they  be 
separated  in  the  regulation.  NCUA 
agrees  and  effected  that  separation.  The 
proposed  rule  required  that  collateral 
seciuities  be  legal  for  corporate  credit 
unions,  except  that  CMO/REMIC 
securities  that  passed  the  FFIEC  HRST 
were  permissible  provided  that  the  term 
of  the  transaction  did  not  exceed  95 
days.  A  nimiber  of  commenters  asked 
that  the  95-day  limit  be  dropped.  The 
whole  exception  is  unnecessary,  now, 
with  the  substitution  of  the  FFIEC  HRST 
for  the  NCUA-modified  test. 

The  proposed  rule  authorized 
investment  in  a  registered  investment 
company,  provided  that  the  portfoho  of 
such  investment  company  was 
restricted  by  its  investment  policy, 
changeable  only  if  authorized  by 
shareholder  vote,  solely  to  investments 


that  were  permissible  for  the  corporate 
credit  union  making  the  investment.  In 
response  to  comments,  the  shareholder 
vote  restriction  has  been  deleted. 

As  proposed,  the  final  rule  provided 
a  grandfather  clause,  allowing  corporate 
credit  unions  to  continue  to  hold    • 
investments  that  were  permissible  when 
purchased  but  have  become 
impermissible  because  of  regulatory 
changes.  One  conunenter  stated  that  this 
was  inconsistent  writh  proposed  Section 
704.10,  governing  divestiture.  That 
section  requires  divestiture  of  or  a 
written  plan  to  keep  an  investment  that 
fails  a  requirement  of  Part  704.  It  should 
be  understood  that  the  grandfather 
provision  supersedes  the  divestitiu* 
provision. 

Section  704.6 — Credit  Risk  Management 

Most  corporate  and  natural  person 
credit  unions  recommended  only  minor 
revisions  to  the  credit  risk  management 
section.  Some,  however,  objected  to  the 
requirement  of  any  credit  due  diligence, 
given  that  minimum  credit  ratings  were 
limited  to  the  top  of  the  investment- 
grade  range.  Credit  ratings  obtained 
from  nationally  recognized  statistical 
rating  organizations  are  a  significant 
tool  for  investors  to  evaluate  credit  risk 
associated  with  a  specific  seciuity, 
issuer,  guarantor,  or  provider  of  credit. 
They  are  no  substitute  for  due  diUgence, 
however,  and  should  be  regarded  as 
only  one  part  of  the  credit  risk 
management  process. 

Significant  exposures  to  credit  risk 
require  extensive  and  continuous  credit 
analysis  by  professionally  trained  staff. 
Managing  a  large  credit  exposure 
requires  considerable  personnel  and 
financial  resources,  which  many 
corporate  credit  unions  do  not  possess. 
Expanded  authority  provisions  allow  for 
a  broader  spectrum  of  credit  risk,  and 
increased  credit  due  diligence  by 
corporate  credit  unions  that  obtain  such 
authorities  is  key.  Conversely,  the 
amount  of  credit  analysis  conducted  by 
institutions  that  operate  at  the  base  level 
and  maintain  very  limited  exposure  to 
credit  risk  is  not  expected  to  be 
significant. 

Credit  risk  exposure  can  be  limited  by 
restriction  of  counterparty,  dollar 
amount,  and/or  maturity.  Those 
corporate  credit  unions  that  remain  at 
the  base  level  and  do  not  assume 
significant  exposures  shoidd  be  able  to 
achieve  an  adequate  degree  of  credit  risk 
management  by  employing  a 
combination  of  these  techniques.  If  a 
corporate  credit  union  expands  its 
tolerance  for  credit  risk,  it  must  increase 
its  due  diligence  accordingly.  That  may 
mean  hiring  adequately  trained  staff 


and/or  increasing  the  fi^quency  and 
depth  of  review. 

Several  commenters  suggested  that 
specific  concentration  Umits  on 
repurchase  agreements  be  removed  fiom 
the  regulation  and  left  up  to  a  corporate 
credit  imion's  board  of  directors.  The 
regulation  allows  corporate  credit 
unions  with  expanded  authorities  to 
develop  their  own  credit  limits  for  these 
transactions  based  upon  the  additional 
depth  and  scope  of  their  credit  risk 
management.  The  base  level  was 
designed  to  accommodate  institutions 
with  restricted  capacity  to  handle  credit 
risk.  The  concentration  Umits  are 
commensurate  with  the  very  limited 
due  dihgence  expected  to  support  low 
credit  risk  strategies. 

One  commenter  requested  that  NCUA 
clearly  state  that  it  supported  corporate 
credit  unions  using  outside  providers 
for  investment  and  credit  due  diligence. 
The  imphcation  is  that  a  CUSO  or  other 
third  party  provider  could  become  the 
primary  arbiter  of  the  appropriateness 
and  selection  of  investment  assets.  The 
desire  of  corporate  credit  unions  to 
create  cost-effective  approaches  to  risk 
management  is  understandable,  but 
outsourcing  risk-management 
evaluations  diminishes  the  control, 
independence,  and  accountabifity  of 
risk  making  decisions. 

While  discretionary  judgments  can  be 
outsourced,  the  board  and 
management's  accountabiUty  for 
investment  decisions  cannot  be 
delegated,  and  the  issue  of  credit  risk 
becomes  particularly  compUcated.  For 
example,  how  would  a  CUSO.  serving 
multiple  institutions,  determine  how  to 
equitably  alert  all  chents  to  a  declining 
credit  which  requires  disposition?  The 
sale  of  distressed  financial  instruments 
often  accelerates  market  value  declines 
(not  inappropriately)  leaving  other 
investors  with  unsold  positions  at  an 
increasing  disadvantage.  In  other  words, 
which  client  gets  out  first?  In  the  event 
of  material  credit-related  losses,  who 
bears  responsibiUty  for  the  justification 
of  the  exposure  and  what  recourse 
would  affected  chents  have  with  a 
CUSO? 

Aside  from  accountabiUty  issues, 
NCUA  fears  that  a  CUSO  serving 
numerous  corporate  credit  unions  with 
credit  risk  research  would  significantly 
increase  the  {>otential  for  a  crisis  in  the 
credit  union  system.  The  incidence  of 
systemic  crises  is  not  uncommon  for 
U.S.  depository  institutions. 
Occurrences  are  infrequent  but  typically 
severe,  such  as  investments^in  Penn 
Square,  where  numerous  corporate 
credit  unions  were  simultaneously 
afi'ected  to  a  significant  degree. 
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Another  commenter  urged  that  NCUA 
remove  the  specific  reporting  and 
documentation  requirements.  NCUA 
developed  this  language  to  convey  the 
minimum  expectations  for  this 
important  element  of  credit  risk 
management.  While  modifications  were 
made  to  this  section  to  make  it  shghtly 
more  generaUzed,  the  need  for  some 
specificity  was  too  critical  to  dismiss 
altogether. 

Several  commenters  sought 
clarification  on  the  credit  risk 
management  policy  provision 
addressing  concentrations  of  credit  risk. 
The  examples  of  concentration 
characteristics  included  in  the 
regulation  are  "industry  type,  sector 
type,  and  geographic."  Commenters 
were  concerned  that  NCUA  would 
expect  that  all  credit  instruments  be 
evaluated  on  the  basis  of  a  set  list  of 
concentration  characteristics  regardless 
of  whether  all  of  the  characteristics 
applied  to  an  individual  instrument. 

Examples  were  provided  to  indicate 
that  there  are  a  number  of  relevant 
concentration  risks  that  can  arise  in  the 
process  of  managing  credit  risk.  Not  all 
concentration  types  apply  to  all  credit 
instruments.  For  example,  a  corporate 
credit  union  may  need  to  consider 
whether  a  particular  industry  is 
dispro{>ortionately  represented  in  its 
overall  portfoUo.  To  capture  aggregate 
exposure,  a  corporate  will  need  to 
summarize  such  concentration  by 
reviewing  across  all  transaction  types. 

Section  704.7 — Lending 

The  proposed  rule  established  limits 
on  secured  and  unsecured  loans  to  one 
member.  A  seciu^d  loan  was  defined  to 
mean  one  in  which  the  corporate  credit 
union  had  perfected  a  seciuity  interest 
in  the  collateral.  In  response  to 
comments,  the  requirement  that  the 
security  interest  be  perfected  has  been 
deleted  from  the  final  rule.  Further, 
exclusions  have  been  added  for  loans 
secured  by  shares  and  marketable 
securities  and  for  member  reverse 
repurchase  transactions. 

The  proposed  rule  required  that  a 
loan  to  a  non  credit  union  member  be 
made  in  conformance  with  the  member 
business  loan  rule.  In  response  to 
comments,  an  exception  has  been 
provided  for  loans  fully  guaranteed  by 
a  credit  union  or  credit  unions.  A  few 
commenters  suggested  that  corporate 
credit  unions  be  permitted  to  participate 
with  natural  person  credit  unions  in 
making  loans  to  nat\iral  person 
members.  In  the  past.  NCUA  was 
concerned  that  such  activity  could 
jeopardize  a  corporate  credit  union's 
banker's  bank  exemption  from  the 


Federal  Reserve  Board's  Regulation  D 
reserve  requirements. 

While  NCUA  beUeves  that  this  area 
should  be  researched  thoroughly,  for 
several  reasons,  it  will  take  no  action 
now.  First,  the  research  necessary  to 
analyze  the  potential  impact  of  such 
loans  would  unnecessarily  delay  this 
final  rule.  In  Ught  of  the  few  credit 
unions  indicating  interest.  NCUA 
believes  it  more  beneficial  to  finalize  the 
rule  and  take  the  issue  up  at  a  later  date. 
Second,  if  corporate  credit  unions  were 
to  participate  in  such  loans,  additional 
reserves  would  be  necessary-  to  cover  the 
risk  of  default  by  natural  persons.  The 
public  should  have  an  opportunity  to 
comment  on  such  reserves  before 
corporate  credit  unions  are  required  to 
comply  with  them. 

The  NCUA  Board  has  asked  the  Office 
of  Corporate  Credit  Unions  to  study  the 
issue  and  be  prepau^  to  make  a 
recommendation  when  it  provides  its 
interim  report  to  the  Board  18  months 
after  pubUcation  of  this  final  rule. 

Section  704.8 — Asset  and  Liability 
Management 

The  proposed  rule  required  a  written 
asset  and  liability  management  (ALM) 
pohcy  which  addressed,  among  other 
things,  the  modeling  of  indexes  that 
serve  as  references  in  financial 
instrument  coupon  formulas.  Several 
commenters  raised  questions  about  this 
requirement.  Many  adjustable  rate 
securities  are  available  in  the 
marketplace  which  have  interest  rate 
formulas  linked  to  a  number  of 
reference  rates,  foreign  currencies,  and/ 
or  commodities.  Corporate  credit  unions 
tend  to  buy  variable  rate  securities 
which  are  linked  to  U.S.  money  market 
rates  such  as  U.S.  LIBOR  or  Fed  Funds. 
Still  others  have  purchased  securities 
linked  to  constant  maturity  Treasuries 
(CMT),  the  Prime  rate,  or  the  11th 
District  Cost  of  Funds  (COFI).  It  is 
important  for  an  institution  to  evaluate 
the  basis  risk  in  such  instruments  to 
ensure  that  it  has  adequately  measiu^ 
the  interest  rate  risk  associated  with  the 
respective  repricing  behavior  (vis-a-vis 
its  cost  of  funds),  llie  weaker  the 
correlation  between  an  index  and  the 
cost  of  funds,  the  greater  the  need  to 
estimate  the  future  behavior  of  the 
index. 

The  proposed  rule  reqiured  a 
corporate  credit  union  to  evaluate  the 
risk  in  its  balance  sheet  by  measuring 
the  impact  of  interest  rate  changes  on  its 
NEV  and  NEV  ratio.  A  corporate  credit 
union  was  required  to  limit  its  risk 
exposure  to  levels  that  did  not  result  in 
an  ivIEV  ratio  below  1  percent  or  a 
decline  in  NEV  of  more  than  18  percent. 
The  limit  for  corporate  credit  unions 


with  Fart  I  expanded  authorities  was  35 
percent  and  for  those  with  Part  0 
authorities  was  50  percent.  Frequency  of 
testing  was  a  function  of  the  NEV  ratio. 
If  NEV  was  2  percent  or  above,  testing 
had  to  be  done  quarterly.  If  it  fell  below 
2  percent,  monthly  testing  was  required. 

The  proposed  rule  also  requirea 
corporate  credit  unions  with  significant 
holdings  of  instruments  with  embedded 
options  to  perform  additional  testing 
beyond  the  300  basis  point  parallel  shift 
of  the  yield  ciuve.  The  base  test  may  not 
be  sufficient  to  evaluate  the  potential 
risk  to  the  balance  sheet,  particularly  for 
those  portfolios  comprised  of  complex 
seciuities.  Changes  in  the  shape  of  the 
yield  curve,  shifts  in  the  credit  and 
hquidity  risk  premium  reflected  in 
spread  changes,  factors  affecting 
prepayment  speeds,  and  changes  in 
volatihty,  will  all  have  an  impact.  While 
the  rule  did  not  establish  the  testing 
frequency  or  the  parameters  to  be  used 
to  evaluate  the  impact  of  these  factors, 
it  did  require  that  the  tests  reflect  these 
components  of  risk. 

NCUA  sought  specific  data  fixim 
corporate  credit  unions  to  support  the 
claim  that  a  floor  other  than  1  percent 
was  appropriate.  It  sought  similar 
analytical  support  for  challenges  to  the 
18,  35,  and  50  percent  variation  limits. 

Most  corporate  credit  union 
commenters  pointed  out  that  the 
minimum  NEV  ratio  poses  a  major 
restriction  on  balance  sheet  growth  even 
if  such  growth  adds  no  incremental  risk 
to  the  balance  sheet.  Commenters 
overwhelmingly  supported  keeping  the 
minimum  ratio  at  1  percent  of  the  fair 
value  of  assets,  and  some  suggested 
removal  of  a  minimum  NEV  ratio 
altogether.  The  vast  majority  of 
comments  submitted  were  without 
supporting  data.  It  is  intuitive,  however, 
that  substantial  growth  in  corporate 
credit  union  assets  would  exacerbate  the 
risk  of  penetrating  a  floor  of  2  percent 
or  higher,  since  average  core  capital 
levels  are  presently  between  2  percent 
and  3  percent  of  assets. 

The  use  of  a  minimiun  NEV  ratio  is 
intended  to  estabhsh  a  floor  for  primary 
capital  which  prevents  a  corporate 
credit  union's  core  leverage  ratio  from 
falling  dangerously  low.  It  provides  an 
estimate  of  the  internal  capacity  of  an 
institution  to  handle  its  risk  exposures 
in  the  future  and  thus  alerts  the 
corporate  credit  union  and  NCUA  to 
potential  capital  shortfalls. 

Corporate  credit  unions  have  not 
historically  had  a  growth  inhibitor  in 
the  form  of  minimum  capital  ratios,  and 
thus,  the  NEV  ratio  introduces  a  new 
element  for  management  to  control. 
While  the  NEV  ratio  does  not  indicate 
the  nature  or  degree  of  risk  that  is 


inherent  in  a  balance  sheet,  it  does 
indicate  the  degree  of  leverage.  Capital 
is  the  reserve  of  funds  available  to 
manage  all  the  risks  of  the  institution, 
including  those  which  are  not  part  of 
the  risks  associated  with  changes  in 
interest  rates. 

Measuring  risk  is  an  imprecise 
business  because  of  the  multitude  of 
assumptions  that  are  required  to 
evaluate  potential  outcomes.  NCUA 
believes  ihat  tm  NEV  ratio  below  1 
percent  would  be  imprudent  because 
Uttle  room  would  remain  for  errors  in 
measurement  or  for  the  potential 
confluence  of  business  risks.  An  NEV 
ratio  of  1  percent  will  provide  a 
reasonable  early-warning  detection 
mechanism  for  capital  inadequacy.  The 
present  levels  of  capital  would  not 
permit  a  substantially  higher  floor  at 
this  time  without  a  risk  of  forced 
shrinkage  in  corporate  credit  union 
balance  sheets. 

Consistent  with  the  base  level 
thresholds  estabUshed  in  the  credit  risk 
management  section,  an  18  percent  NEV 
volatility  Umit  is  adopted  to  set  a 
conservative  market  risk  limit  for 
corporate  credit  unions  that  do  not 
possess  the  financial,  system,  or 
personnel  resources  to  support  a 
significant  market-risk  earnings  strategy. 
The  18  percent  Umit  allows  corporate 
credit  unions  at  the  base  authority  level 
to  entertain  a  modest  mismatch  between 
UabiUties  and  assets  (overnight  and/or 
term)  and  capital  investments  inside  of 
seven  years. 

NEV  is  an  imperfect  measiue  in  the 
sense  that  it  portrays  the  risk  inherent 
in  the  balance  sheet  as  one  number.  It 
is  a  present  value  of  the  asset  cash-flows 
less  a  present  value  of  the  hability  cash- 
flows plus/minus  the  time  value  of  any 
embedded  options.  NEV  does  not 
indicate  when  the  risk  will  occur  but  it 
does  indicate  the  aggregate  amount  of 
potential  risk.  Used  in  conjunction  with 
income  simulation  (a  short-term  view  of 
risk).  NEV  provides  a  good  method  for 
simultaneously  managing  the  earnings 
and  net  worth  of  an  institution. 

It  is  expected  that  corporate  credit 
unions  will  have  some  degree  of 
mismatch  in  the  normal  course  of 
business  because  member  demands  for . 
amount  and  maturity  on  the  liabiUty 
side  of  the  balance  sheet  do  not 
perfectly  correlate  to  available  market 
instruments  on  the  asset  side.  The  NEV 
calculations  wiU  capture  the  aggregate 
market  risk  and  permit  corporate  credit 
unions,  no  matter  how  their  respective 
mismatches  are  structured,  to  convey 
risk  in  a  relatively  simple  and  consistent 
maimer. 

An  NEV  volatility  limit  of  18  percent 
was  criticized  by  many  commenters  as 


being  too  low  and  "essentially  a 
matched  book."  Any  NEV  variance  can 
be  achieved  with  a  total  matched  book 
in  place  since  the  duration  of  the  asset 
purchased  with  capital  (not  matched) 
will  determine  the  net  risk.  If  capital  is 
invested  in  short  duration  instruments, 
the  NEV  volatihty  will  be 
correspondingly  low.  If  capital  is 
invested  in  long  duration  instruments, 
the  volatihty  will  be  higher.  There  is  no 
precise  level  of  NEV  that  equates  to  a 
"matched  book."  The  18  percent  NEV 
limit  is  the  same  as  a  net  risk  position 
with  a  price  sensitivity  equal  to  that  of 
seven  year  zero-coupon  Treasury  bond. 
This  is  not  an  insignificant  amount  of 
market  risk.  It  is  a  corporate  credit 
union's  choice  whether  it  takes  that  risk 
in  an  overnight  accoujit  or  whether  it 
spreads  it  out  among  various  books  of 
business  (overnight,  term,  capital,  etc.). 
Some  institutions  may  choose  to  run 
matched  books  and  t^e  all  the  risk  with 
their  capital.  Regardless,  the  maximimi 
decline  will  be  limited  to  18  percent  of 
base  case  NEV. 

One  aspect  of  using  NEV  which  must 
be  noted  is  the  effect  of  negative 
convexity.  Two  corporate  credit  unions 
may  have  an  equivalent  net  risk 
exposure  at  a  given  point  in  time,  but 
the  respective  exposures  will  change 
very  differently  with  subsequent 
changes  in  market  factors,  de{)ending  on 
the  composition  of  assets.  One  may 
choose  to  take  the  bulk  of  its  mismatch 
in  the  overnight  account  using 
optionless  money  market  instruments 
and  invest  its  capital  in  a  medium- 
maturity  debenture.  The  other  may 
incur  a  mismatch  by  buying  low 
diu^tion  floating  rate  seciuities  which 
possess  a  considerable  amount  of  option 
and  basis  risk. 

In  the  first  example,  the  sensitivity  of 
NEV  is  fairly  constant  and  the  risk 
profile  may  be  altered  relatively  quickly 
with  the  passage  of  time  (by  letting  short 
matiuities  roll  into  overnight).  In  the 
latter  example,  the  option  and  basis  risk 
may  not  emerge  until  the  interest  rate 
environment  has  changed.  Because 
securities  with  call,  prepayment,  and 
cap  options  can  extend  dramatically,  it 
is  possible  for  such  a  portfoUo  to  go 
fitim  a  sensitivity  of  18  percent  to  an 
exposure  many  times  that  amount  in  a 
short  time  as  the  institution  caUbrates 
its  rate  shocks  to  a  new  plus  and  minus 
3  percent  range. 

Several  corporate  commenters 
suggested  that  an  interim  operating  level 
be  considered  for  moderate  capacity 
corporates.  consisting  of  an  NEV 
volatihty  limit  of  25  percent,  with  no 
additional  investment  or  credit 
authorities.  They  argued  that  the  cost  of 
building  a  risk  management 


infrastructure  was  essentially  a  barrier 
to  entry  for  expanded  authorities,  and 
they  viewed  the  higher  NEV  limit  as  a 
mechanism  for  funding  the  incremental 
costs  of  getting  there.  To  compensate  for 
the  incrementally  greater  risk,  the 
commenters  suggested  that  quaUfying 
corporate  credit  unions  conduct  the  rate 
shock  tests  monthly,  as  opposed  to 
quarterly,  and  that  they  also  conduct  the 
additional  tests,  beyond  the  300  basis 
point  parallel  shift  of  the  yield  curve, 
regardless  of  their  holdings  of 
instruments  with  embedded  options. 

NCUA  agrees  that  select  corporate 
credit  unions  are  capable  of  operating 
between  the  base  and  Part  I  limits,  and 
has  created  a  "base-plus"  level.  With 
NCUA  approval,  an  institution  can 
operate  with  an  NEV  volatihty  of  25 
percent  provided  that  it  performs 
additional  tests  and  has  additional 
management  and  infrastructure.  NCUA  * 
will  assess  the  institution  to  verify  that 
the  incremental  quaUfications  are 
resident.  For  example,  more  than  one 
senior  manager  will  be  expected  to  have 
strong  knowledge  of  investments  and 
ALM.  In  addition  to  risk  measurement, 
the  abiUty  for  the  institution  to 
withstand  the  departure  of  a  key  staff 
member  and  the  abiUty  to  achieve 
adequate  separation  between  risk  takers 
and  risk  monitors  will  be  important. 

Corporate  credit  unions  quaUfying  for 
a  25  percent  NEV  variance  will  be 
expected  to  conduct  risk  modeling  with 
greater  vigilance  than  those  operating 
with  an  18  percent  variance,  and  surfi 
institutions  must  establish 
commensiuate  policies,  procedures,  and 
internal  controls.  NCUA  will  expect 
corporate  credit  unions  that  qualify  for 
a  25  percent  NEV  Umit  to  demonstrate 
a  greater  abiUty  and  inclination  to 
aggressively  respond  to  adverse  market 
developments  than  base  authority 
institutions.  Operating  with  an  NEV 
volatility  of  25  percent  may  increase 
current  earnings,  but  it  also  raises  the 
probabiUty  of  experiencing  future 
losses. 

For  corporate  credit  unions  that  want 
to  run  bigger  mismatches,  the  Part  I 
expanded  authorities  doubles  the 
amount  of  permitted  market  risk  frxjm 
the  base,  allowing  an  NEV  decline  of  35 
percent.  This  degree  of  mismatch  has 
the  aggregate  risk  sensitivity  of  a  15  year 
zero-coupon  Treasury  bond.  Part  II 
expanded  authorities  allows  an  NEV 
decUne  of  50  percent,  equating  to  an 
aggregate  risk  sensitivity  of  a  24  year 
zero-coupon  bond.  The  follov«ring  table 
shows  the  risk  sensitivities  of  zero- 
coupon  bonds  of  various  durations. 
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Price  Sensitivity  of  Zero-Coupon 
Treasury  bonds 

fPrices  as  of  01/08/97] 


IfNBSttnent 
(years) 

Price 

sensitivity 

f  2%  shock 

(percent) 

Price 

sensitivity 

+3%  shock 

(percent) 

7  

10 

15 

24  

-13 
-18 
-26 
-38 

-18 
-25 
-36 
-51 

Source:  Bkxxiiberg;  S  <Govt>,  TRA(O). 

NCUA  has  allowed  sophisticated  and 
well-developed  corporate  credit  unions 
to  take  much  greater  market  risk  than 
that  permitted  for  institutions  with  base 
authorities.  If  a  corporate  credit  union 
wishes  to  make  market  timing  a 
substantial  portion  of  its  earnings 
strategy,  the  expanded  authority  levels 
provide  ample  room  for  managing 
sizable  mismatches  between  assets  and 
habiaties.  But.  at  the  base  level,  the  rule 
must  have  prudent  limitations  on 
market  risk  that  reflect  the  more  limited 
capacity  of  many  smaller  and/ or  more 
conservative  institutions  which  cannot 
afi^ord  or  do  not  desire  to  commit  the 
financial  and  persoiuiel  resources  to 
build  the  appropriate  risk-taking 
infrastructure  that  is  required  to  support 
higher  NEV  volatihty. 

The  base  level  is  intended  to  establish 
a  conservative  territory  where  even  the 
smallest  and  most  thinly  developed 
corporate  credit  union  can  continue  to 
provide  standard  products  and  services 
without  being  subject  to  imprudent  risks 
or  burdened  with  excessive 
infrastructure  costs.  In  order  for  the 
regulation  to  encompass  the  full 
spectrum  of  corporate  credit  unions,  it 
must  provide  both  a  minimum  safety 
and  soundness  barrier  as  well  as  a 
mechanism  for  expanding  opportunities 
(commensurate  with  an  increasing 
capacity  to  manage  risk).  The  rule  is 
structured  to  create  distinctive  operating 
classifications  in  response  to  the  widely 
diverse  corporate  credit  union  network. 

A  number  of  commenters  noted  that 
NCUA  was  adopting  specific  limits  on 
interest  rate  risk  where  other  federal 
financial  institution  regidators  have 
elected  to  handle  it  through  supervision. 
NCUA  acknowledges  this  difference  but 
disagrees  with  the  notion  that  its 
approach  is  inconsistent  or 
inappropriate. 

(Corporate  credit  unions  comprise  a 
relatively  small  private  financial 
network  which  serves  a  finite  universe 
of  members.  The  credit  union  system 
cannot  afibrd  the  failure  of  a  corporate 
credit  union,  whereas  the  failure  of  an 
individual  bank  or  thrift  is  less 
consequential  to  the  survival  of  all  other 


banks  and  thrifts.  Because  of  these 
differences,  NCUA  beheves  that  expUcit 
measures  of  risk  tolerances  are 
appropriate. 

m  addition,  many  corporate  credit 
unions  are  making  a  transition  from  a 
traditional  strategy  where  little  interest 
rate  risk  was  taken  (achieved  through 
maturity  and  rate-reset  matching  of 
assets  and  liabiUties)  to  a  strategy  which 
assumes  a  variety  of  intentional  market 
risk  mismatches,  including  maturity, 
option,  and  basis  risk.  Explicit  risk 
measures  are  essential  in  such  an 
environment. 

One  corporate  credit  union 
commenter,  joined  by  a  number  of  its 
member  credit  unions,  claimed  that  the 
rule  encourages  corporate  credit  unions 
to  take  credit  risk  as  opposed  to  interest 
rate  risk.  This  sentiment  is  troubling. 
The  proposed  rule  is  intended  to 
promote  and  reinforce  the  discipline  of 
comprehensive  risk  management, 
regardless  of  the  risk  type  assumed. 

If  a  corporate  credit  union  intends  to 
entertain  significant  exposures  to 
market,  credit,  and/or  liquidity  risk  in 
order  to  generate  its  spread  income,  the 
obUgation  to  professionally  control 
those  risks  is  substantial.  The  expanded 
authority  concept  is  predicated  on  the 
idea  that  professional  risk  taking  must 
be  supported  by  a  state-of-the-art  risk 
management  infiastructure. 

Section  704.9 — Liquidity  Management 

Relatively  few  comments  were 
received  on  this  section  of  the  proposed 
rule.  However,  in  response  to  those 
comments,  the  rule  has  been  amended 
so  that  a  corporate  credit  union  need 
only  monitor  its  liquidity  sources 
regularly,  rather  than  continuously,  and 
need  not  necessarily  test  its  external 
lines  to  ensure  that  contingent  sources 
of  liquidity  remain  available.  However, 
a  corporate  credit  union  must  be  able  to 
demonstrate,  whether  through  testing, 
written  confirmation,  or  other  means, 
that  such  sources  remain  available. 

Section  704.10— Divestiture 

Few  comments  were  received  on  this 
section  of  the  proposed  rule,  and  except 
for  changes  to  time  frames  to 
standardize  them  with  others  in  the 
regulation  and  the  addition  of  the 
supervisory  committee  to  the  Ust  of 
entities  which  must  receive  a  failed 
investment  report,  no  changes  have 
been  made  in  the  final  rule. 

Section  704.11 — Corporate  Credit  Union 
Service  Organizations  (Corporate 
CUSOs) 

The  proposed  rule  defined  a  corporate 
CUSO  as  an  entity  that:  (1)  Has  received 
a  loan  from  and/or  is  at  least  partly 


owned  by  a  corporate  credit  union;  (2) 
primarily  serves  credit  unions;  (3) 
restricts  its  services  to  those  related  to 
the  daily  activities  of  credit  unions;  and 
(4)  is  chartered  as  a  corporation  under 
state  law.  A  number  of  commenters 
pointed  out  that  defining  an  entity  that 
has  received  a  loan  from  a  corporate 
credit  union  as  a  corporate  CUSO  would 
severely  restrict  the  ability  of  corporate 
credit  unions  to  lend  to  natural  person 
CUSOs.  This  was  not  intended,  and  that 
portion  of  the  definition  has  been 
deleted. 

Some  commenters  expressed  concern 
that  the  restriction  of  services  to  those 
related  to  the  daily  activities  of  credit 
unions  might  unduly  Umit  the  activities 
of  corporate  CUSOs,  since  a  legitimate 
activity  might  not  occiu-  every  day.  It 
was  not  the  intent  of  the  proposed  rule 
to  require  that  an  activity  occur  every 
day;  however,  to  allay  concerns,  the 
final  rule  requires  that  services  be 
related  to  the  normal  course  of  business 
of  credit  unions. 

In  response  to  comments,  the  rule  has 
been  amended  to  permit  corporate 
CUSOs  to  be  structured  as  limited 
Uability  companies  or  Umited 
partnerships,  as  well  as  corporations. 
NCUA  agrees  that  these  forms  are 
appropriate  for  corporate  CUSOs.  Also 
in  response  to  comments,  the  conflict  of 
interest  provision  has  been  amended  to 
permit  a  corporate  credit  union  to  share 
employees  with  a  corporate  CUSO. 
NCUA  was  persuaded  that  there  is  a 
legitimate  business  purpose  for  such  an 
arrangement.  However,  such 
arrangements  will  be  scrutinized  to 
ensure  there  is  no  insider  self-dealing. 
Further,  the  rule  still  prohibits  corporate 
credit  union  directors  and  committee 
members  from  receiving  compensation 
from  a  corporate  CUSO. 

Section  704.12 — Services 

Few  comments  were  received  on  this 
section,  and  it  is  unchanged  in  the  final 
rule.  This  section  was  intended  to 
protect  the  integrity  of  federal  corporate 
credit  union  fields  of  membership. 
However,  should  NCUA  authorize 
national  fields  of  membership  for 
federal  corporate  credit  unions,  there 
may  be  a  determination  to  eliminate  this 
section  at  a  futiue  date. 

Section  704.13 — Fixed  Assets 

As  proposed,  the  final  rule  permits  a 
corporate  credit  union  to  invest  in  fixed 
assets  where  the  aggregate  of  all  such 
investments  does  not  exceed  15  percent 
of  the  corporate  credit  union's  capital. 
In  response  to  one  comment,  NCUA 
wishes  to  clarify  that  the  15  percent 
refers  to  book  value.  As  proposed,  the 
final  rule  provides  for  a  corporate  credit 


union  to  request  a  waiver  of  the 
limitation  from  NCUA.  The  proposed 
rule  eliminated  the  current  provision 
that  allows  a  corporate  credit  union  to 
proceed  with  its  investment  if  it  does 
not  receive  notification  of  the  action 
taken  on  its  request  within  45  days. 
Three  commenters  objected  to  NCUA 
not  having  a  deadline  to  respond,  and 
the  45  day  timeframe  has  been 
reinstated. 

Section  704.14 — Representation 

The  first  proposal  to  revise  Part  704, 
issued  in  1995,  amended  the 
representation  section  to  provide  that 
only  representatives  of  member  credit 
unions  were  permitted  to  vote  and  stand 
for  election.  This  involved  changes  to  a 
number  of  paragraphs.  When  the 
proposed  revision  to  Part  704  was 
reissued  in  1996,  NCUA  determined  not 
to  go  forward  with  the  member-only 
proposal  and  intended  to  reverse  all  of 
the  changes  that  had  been  made  in  that 
regard.  Inadvertently,  some  of  the 
changes  were  left  in  place.  The  final 
rule  corrects  this  error. 

Section  704.15 — Audit  Requirements 

In  response  to  the  few  comments 
received  on  this  section,  the  language 
has  been  clarified  and  made  more 
consistent  with  auditing  terminology. 

Section  704.16— Contracts/Written 
Agreements 

No  changes  were  made  to  this 
provision. 

Section  704.17— State-Chartered 
Corporate  Credit  Unions 

As  noted  earlier,  a  paragraph  has  been 
added  which  provides  that  NCIUA  will 
consult  with  the  state  supervisory 
authority  before  taking  administrative 
action  against  a  state-chartered 
corporate  credit  union. 

Section  704.1S— Fidelity  Bond  Coverage 

In  response  to  comments,  the 
calculation  of  minimum  bond  has  been 
clarified  and  a  $5  million  cap  has  been 
added  to  each  category  in  the  maximum 
deductible  table. 

Section  704.19— Wholesale  Corporate 
Credit  Unions 

The  commenters  generally  supported 
this  section,  and  it  has  been  retained  as 
proposed. 

Appendix  A — Model  Forms 

Some  changes  have  been  made  to 
Sample  Form  2  in  the  final  rule  to 
accommodate  the  changes  to  the 
definition  of  paid-in  capital. 


Appendix  B — Expanded  Authorities  and 
Requirements 

The  proposed  rule  introduced  a  multi- 
tier  approach  to  the  regulation  of 
corporate  credit  unions.  Proposed 
Appendix  B  set  forth  incrementally 
greater  authorities  for  corporate  credit 
unions  and  the  infrastructure  and 
capital  requirements  that  were  required 
to  be  in  place  to  obtain  such  authorities. 
The  commenters  supported  Die  multi- 
tier  approach,  and  it  has  been  retained 
in  the  final  rule.  Based  on  the  comments 
received,  several  additional  authorities 
have  been  added  to  Parts  I  and  II.  So 
that  NCUA  can  effectively  supervise  the 
transition  to  this  final  rule,  each 
corporate  credit  union  is  asked  to 
inform  NCUA,  by  April  15, 1997.  of  its 
initial  decision  regarding  the  level  at 
which  it  wishes  to  operate. 

One  commenter  thought  that  all 
investments  should  be  grandfathered  in 
a  case  where  a  corporate  has  its 
expanded  authorities  revoked.  This 
observation  raises  an  important  issue. 
The  final  rule  will  shift  the  major  focus 
of  risk  evaluation  frx)m  individual 
financial  instruments  towards  an 
aggregate  or  "balance  sheet"  risk 
assessment.  While  individual  securities 
and  transactions  might  be  grandfathered 
fit)m  automatic  divestitiire,  the 
revocation  of  expanded  authorities 
would  likely  be  precipitated  by 
concerns  about  the  overall  risk  profile  of 
that  institution.  While  individual 
transactions  will  not  necessarily  be 
singled  out.  a  corporate  credit  union 
must  be  prepared  to  employ  asset 
disposition  to  reduce  excessive  risk 
when  exposures  warrant. 

For  example,  a  substantial  weakness 
in  internal  controls  and/or  major  capital 
inadequacy  woidd  necessitate  a 
reduction  in  risk.  If  expanded 
authorities  are  regarded  to  be  adding 
risk  to  an  already  unacceptable 
exposure,  then  NCUA  would  have  to 
consider  a  revocation  of  the  authorities. 
This  could  prompt  NCUA  to  mandate  a 
risk  reduction  strategy  that  requires  the 
institution  to  adopt  asset  disposition  in 
order  to  achieve  an  appropriate  and 
timely  risk  reduction.  Once  revocation 
occurs,  any  additional  expanded- 
authority  activities  vnll  cease  and 
NCUA  will  evaluate,  based  on  the 
unique  circumstances,  what  corrective 
actions  are  necessary.  Thus,  while  the 
rule  does  not  predetermine  the  sale  of 
specific  expanded-authority 
transactions,  forbearance  from 
divestiture  will  not  be  assured. 

Proposed  Appendix  C  set  forth 
guidelines  for  evaluating  requests  for 
expanded  authorities.  In  respkonse  to  the 
comments  received,  these  guidelines 


have  been  removed  from  the  regulation 
and  put  into  a  handbook  format. 
Consequently,  Appendix  C  has  been 
deleted.  The  guidelines  will  be  provided 
to  all  corporate  credit  unions. 

Part  709 — Involuntary  Liquidation  and 
Creditor  Claims 

No  comments  were  received  on  this 
section,  and  it  has  been  retained  in  the 
final  rule. 

Part  741 — Requirements  for  Insurance 

No  comments  were  received  on  this 
section,  and  it  has  been  retained  in  the 
final  rule. 

C  Regulatory  Procedures 

Regulatory  Flexibility  Act 

NCnjA  certifies  that  the  proposed  rule, 
if  made  final,  will  not  have  a  significant 
economic  impact  on  small  credit  unions 
(those  under  $1  million  in  assets).  The 
rule  applies  only  to  corporate  credit 
unions,  all  of  which  have  assets  well  in 
excess  of  $1  million.  Accordingly,  a 
Regulatory  Flexibifity  Analysis  is  not 
required. 

Paperwork  Reduction  Act 

The  reporting  requirements  in  Part 
704  have  been  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number 
3133-0129.  Under  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  control 
number  will  be  displayed  in  the  table  at 
12  CFR  Part  795. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  It  states  that: 
"Federal  action  limiting  the  poUcy- 
making  discretion  of  the  states  should 
be  taken  only  where  constitutional 
authority  for  the  action  is  clear  and 
certain,  and  the  national  activity  is 
necessitated  by  the  presence  of  a 
problem  of  national  scope."  The  risk  of 
loss  to  federally  insured  credit  unions 
and  the  NCUSff"  caused  by  actions  of 
corporate  credit  unions  are  concerns  of 
national  scope.  The  final  rule  will  help 
assure  that  proper  safeguards  are  in 
place  to  ensiu^  the  safety  and 
soundness  of  corporate  credit  unions. 

The  rule  applies  to  all  corporate  credit 
unions  that  accept  funds  bom  federally 
insured  credit  unions.  NCJUA  beheves 
that  the  protection  of  such  credit 
unions,  and  ultimately  the  NCXJSIF, 
warrants  application  of  the  proposed 
rule  to  non  federally  insured  corporate 
credit  imions.  NCUA,  pursuant  to 
Executive  Order  12612,  has  determined 
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that  this  rule  may  have  an  occasional 
direct  eHiect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
lesponsibihties  among  the  various 
levels  of  government.  However,  the 
potential  risk  to  the  NCUSIF  without 
these  changes  justifies  them. 

List  of  Subjects 

12  CFR  Part  704 

Credit  imions.  Reporting  and 
recordkeeping  requirements,  Surety 
bonds. 

12  CFR  Part  709 

Claims,  Credit  imions,  Liquidation. 

12  CFR  Part  741 

Bank  deposit  insurance.  Credit 
unions.  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board  on  March  7, 1997. 
Becky  Baker. 
Secretary  of  the  Board. 

For  the  reasons  set  out  in  the 
preamble.  NCUA  amends  12  CFR 
chapter  VII  as  follows: 

1.  Part  704  is  revised  to  read  as 
follows: 

PART  704— CORPORATE  CREDIT 
UNIONS 

Sac 

7(M.l    Scope. 

704.2  [>efinitions. 

704.3  Corporate  credit  union  capital. 

704.4  Board  responsibilities. 

704.5  Investments. 

704.6  Credit  risk  management. 

704.7  Lending. 

704.8  Asset  and  liability  management. 

704.9  Liquidity  management. 

704.10  Divestiture. 

704.11  Corporate  Credit  Union  Service 
Organizations  (Corporate  CUSOs). 

704.12  Services. 

704.13  Fixed  assets. 

704.14  Representation. 

704.15  Audit  requirements. 

704.16  Contracts/ written  agreements. 

704.17  State-chartered  corporate  credit 
unions.   . 

704.18  Fidelity  bond  coverage. 

704.19  Wholesale  corporate  credit  unions. 

Appendix  A  to  Part  704 — Model  Forms 

Appendix  B  to  Part  704 — Expanded 
Autboritiea  and  RaquiranMnta 

Authority:  12  U.S.C.  1762. 1766(a),  1781, 
and  1789. 

1704.1     Scop*. 

(a)  This  part  estabUshes  special  rules 
for  all  federally  Lnsiued  corporate  credit 
unions.  Non  federally  insured  corporate 
credit  unions  must  agree,  by  written 
contract,  to  both  adhere  to  the 


requirements  of  this  part  and  submit  to 
examinations,  as  determined  by  NCUA, 
as  a  condition  of  receiving  shares  or 
deposits  from  federally  insured  credit 
unions.  This  part  grants  certain 
additional  authorities  to  federal 
corporate  credit  imions.  Except  to  the 
extent  that  they  are  inconsistent  with 
this  part,  other  provisions  of  NCUA's 
Rules  and  Regulations  (12  CFR  chapter 
Vn)  and  the  Federal  Credit  Union  Act 
apply  to  federally  chartered  corporate 
credit  unions  and  federally  insured 
state-chartered  corporate  credit  unions 
to  the  same  extent  that  they  apply  to 
other  federally  chartered  and  federally 
insured  state-chartered  credit  unions, 
respectively. 

(d)  The  Board  has  the  authority  to 
issue  orders  which  vary  from  this  part. 
This  authority  is  provided  under 
Section  120(a)  of  the  Federal  Credit 
Union  Act,  12  U.S.C.  1766(a).  Requests 
by  state-chartered  corporate  credit 
unions  for  waivers  to  this  part  and  for 
expansions  of  authority  under 
Appendix  B  of  this  part  must  be 
approved  by  the  state  regulator  before 
being  submitted  to  NCUA. 

f  704.2    Deflnittons. 

Adjusted  trading  means  any  method 
or  transaction  whereby  a  corporate 
credit  union  sells  a  security  to  a  vendor 
at  a  price  above  its  current  market  price 
and  simultaneously  purchases  or 
commits  to  purchase  from  the  vendor 
another  security  at  a  price  above  its 
current  market  price. 

Asset-backea  security  means  a 
security  that  is  primarily  serviced  by  the 
cashflows  of  a  discrete  pool  of 
receivables  or  other  financial  assets, 
either  fixed  or  revolving,  that  by  their 
terms  convert  into  cash  within  a  finite 
time  period  plus  any  rights  or  other 
assets  designed  to  assure  the  servicing 
or  timely  distribution  of  proceeds  to  the 
securityholders.  This  definition 
excludes  those  securities  referred  to  in 
the  financial  markets  as  mortgage- 
backed  securities  (MBS),  which 
includes  collateralized  mortgage 
obUgations  (CMOs)  and  real  estate 
mortgage  investment  conduits 
(REMICs). 

Capital  means  the  sum  of  a  corporate 
credit  union's  reserves  and  undivided 
earnings,  paid-in  capital,  and 
membership  capital. 

Capital  ratio  means  the  corporate 
credit  union's  capital  divided  by  its 
moving  daily  average  net  assets. 

CoUateraUzed  mortgage  obligation 
(CMO)  means  a  multi-class  bond  issue 
collateralized  by  mortgages  or  mortgage- 
backed  securities. 

Commercial  mortgage  related  security 
means  a  mortgage  related  security  where 


the  mortgages  are  secured  by  real  estate 
upon  which  is  located  a  commercial 
structure. 

Corporate  credit  union  means  an 
organization  that: 

(1)  is  chartered  under  Federal  or  state 
law  as  a  credit  union; 

(2)  Receives  shares  from  and  provides 
loan  services  to  credit  unions; 

(3)  Is  operated  primarily  for  the 
purpose  of  serving  other  credit  imions; 

(4)  Is  designated  by  NCUA  as  a 
corporate  credit  union; 

(5)  Limits  natural  person  members  to 
the  minimum  required  by  state  or 
federal  law  to  charter  and  operate  the 
credit  union;  and 

(6)  £)oes  not  condition  the  eligibility 
of  any  credit  union  to  become  a  member 
on  that  credit  union's  membership  in 
any  other  organization. 

Correspondent  senices  means 
services  provided  by  one  financial 
institution  to  another,  and  includes 
check  clearing,  credit  and  investment 
services,  and  any  other  banking 
services. 

Credit  enhancement  means  collateral, 
third-party  guarantees,  and  other 
features  that  are  designed  to  provide 
structural  support  and  protection 
against  losses  to  investors  in  a  particular 
security. 

Daily  average  net  assets  means  the 
average  of  net  assets  calculated  for  each 
day  during  the  period. 

Dealer  bid  indication  means  a  dealer's 
approximation  of  the  bid  price  of  a 
security. 

Dollar  roll  means  the  purchase  or  sale 
of  a  mortgage  backed  security  to  a 
counterparty  with  an  agreement  to  resell 
or  repurchase  a  substantially  identical 
security  at  a  future  date  and  at  a 
specified  price. 

Embedaed  option  means  a 
characteristic  of  certain  assets  and 
liabiUties  which  gives  the  issuer  of  the 
instrument  the  abihty  to  change  the 
features  such  as  final  maturity,  rate, 
principal  amount  and  average  life. 
^  Options  include,  but  are  not  limited  to, 
calls,  caps,  and  prepayment  options. 

Expected  maturity  means  the  date  on 
which  all  remaining  principal  amounts 
of  aikinstrument  or  hond  are  anticipated 
to  be  paid  off  on  the  basis  of  projected 
payment  assumptions. 

Fair  value  of  a  financial  instrument 
means  the  amount  at  which  an 
instrument  could  be  exchanged  in  a 
current  arms-length  transaction  between 
wilUng  parties,  other  than  in  a  forced 
liquidation  sale.  Market  prices,  if 
available,  are  the  best  evidence  of  the 
fair  value  of  financial  instruments.  If 
market  prices  are  not  available,  the  best 
estimate  of  fair  value  may  be  based  on 
the  quoted  market  price  of  a  financial 
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instrument  with  similar  characteristics 
or  on  valuation  techniques  (for  example, 
the  present  value  of  estimated  future 
cash  flows  using  a  discount  rate 
commensurate  with  the  risks  involved, 
option  pricing  models,  or  matrix  pricing 
models). 

Federal  funds  transaction  means  a 
short-term  or  open-ended  unsecured 
transfer  of  immediately  available  funds 
by  one  depository  institution  to  another 
depository  institution  or  entity. 

Foreign  bank  means  an  institution 
which  is  organized  under  the  laws  of  a 
country  other  than  the  United  States,  is 
engaged  in  the  business  of  banking,  and 
is  recognized  as  a  bank  by  the  banking 
supervisory  authority  of  the  country  in 
which  it  is  organized. 

Forward  settlement  of  a  transaction 
means  settlement  on  a  date  other  than 
the  trade  date. 

Immediate  family  member  means  a 
spouse  or  other  family  member  Uving  in 
the  same  household. 

Industry  recognized  information 
provider  means  an  organization  which 
obtains  compensation  by  providing 
information  to  investors  and  receives  no 
compensation  for  the  purchase  or  sale  of 
investments. 

Long-term  investment  means,  for  the 
purpose  of  issue  ratings,  an  investment 
that  has  an  initial  maturity,  or  expected 
maturity,  greater  than  one  year. 

Market  price  means  the  price  at  which 
a  security  can  be  bought  or  sold. 

Matched  means,  with  respect  to  assets 
and  Uabilities,  that  the  factors  which 
affect  cash  flows  of  an  asset  are 
replicated  in  a  corresponding  Uabihty. 

Member  paid-in  capital  means  paid-in 
capital  that:  Is  held  by  the  corporate 
credit  union's  members;  and  has  an 
initial  maturity  of  at  least  20  years.  A 
corporate  credit  union  may  not 
condition  membership,  services,  or 
prices  for  services  on  a  credit  union's 
ownership  of  paid-in  capital.  When  a 
paid-in  capital  instrument  has  a 
remaining  maturity  of  5  years,  the 
amount  of  the  instrument  that  may  be 
considered  paid-in  capital  for  the 
purposes  of  this  part  is  reduced  by  a 
constant  monthly  amortization  which 
ensures  the  recognition  of  paid-in 
capital  is  fully  amortized  when  the 
instrument  has  a  remaining  maturity  of 
3  years.  The  terms  and  conditions  of  any 
member  paid-in  capital  instrument  must 
be  disclosed  to  the  recorded  owner  of 
such  instrument  at  the  time  the 
instrument  is  created  and  at  least 
annually  thereafter. 

Member  reverse  repurchase 
transaction  means  an  integrated  * 
transaction  in  which  a  corporate  credit 
union  purchases  a  security  fitim  one  of 
its  member  credit  unions  under 


agreement  by  that  member  credit  union 
to  repurchase  the  same  security  at  a 
specified  time  in  the  future.  The  " 
corporate  credit  union  then  sells  that 
same  security,  on  the  same  day,  to  a 
third  party,  under  agreement  to 
repurchase  it  on  the  same  date  on  which 
the  corporate  credit  union  is  obligated 
to  return  the  security  to  its  member 
credit  union. 

Membership  capital  means  funds 
contributed  by  members  which  are 
available  to  cover  losses  that  exceed 
reserves  and  undivided  earnings  and 
paid-in  capital.  In  the  event  of 
liquidation  of  the  corporate  credit 
union,  membership  capital  is  payable 
only  after  satisfaction  of  all  liabilities  of 
the  liquidation  estate,  including 
uninsured  share  obhgations  to 
shareholders  and  the  National  Credit 
Union  Share  Insurance  Fund  (NCUSIF), 
but  excluding  paid-in  capital.  The  funds 
have  a  minimum  withdrawal  notice  of 
three  years,  are  not  insured  by  the 
NCUSIF  or  other  share  or  deposit 
insurers,  and  caimot  be  used  to  pledge 
against  borrowings.  A  member  may  sell 
its  membership  capital  to  a  credit  union 
in  the  corporate  credit  union's  field  of 
membership,  subject  to  the  corporate 
credit  union's  approval.  The  funds  may 
be  in  the  form  of  a  term  certificate,  or 
may  be  in  the  form  of  an  adjusted 
balance  account.  An  adjusted  balance 
account  may  be  adjusted  in  relation  to 
a  measure  (e.g.,  one  percent  of  a  member 
credit  union's  assets)  established  and 
disclosed  by  the  corporate  credit  union 
at  the  time  the  account  is  opened 
without  regard  to  any  minimmp 
withdrawal  notice  period.  Upon  written 
notice  of  intent  to  withdraw 
membership  capital,  the  balance  of  the 
account  will  be  frozen  (no  annual 
adjustment)  until  the  conclusion  of  the 
notice  period.  The  terms  and  conditions 
of  a  membership  capital  account  must 
be  disclosed  to  the  recorded  owner  of 
such  account  at  the  time  the  account  is 
opened  and  at  least  annually  thereafter. 
Upon  notification  of  intent  to  withdraw, 
the  amount  of  the  account  on  notice  that 
can  be  considered  membership  capital 
is  reduced  by  a  constant  monthly 
amortization  which  ensures  the 
recognition  of  membership  capital  is 
fully  amortized  at  the  end  of  the  notice 
period.  The  full  balance  of  a 
membership  capital  account  that  has 
been  placed  on  notice,  not  just  the 
remaining  non  amortized  portion,  is 
available  to  absorb  losses  in  excess  of 
the  sum  of  reserves  and  undivided 
earnings  and  paid-in  capital  until  the 
funds  are  released  by  the  corporate 
credit  union  at  the  conclusion  of  the 
notice  period. 


Mortgage  related  security  means  a 
security  as  defined  in  Section  3(a)(41)  of 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c(a)(41)),  i.e.,  a  privately- 
issued  security  backed  by  mortgages 
secured  by  real  estate  upon  which  is 
located  a  dweUing,  mixed  residential 
and  commercial  structure,  residential 
manufactured  home,  or  commercial 
structure. 

Mortgage  servicing  meems  performing 
tasks  to  protect  a  mortgage  investment, 
including  collecting  the  installment 
accounts,  monitoring  and  dealing  with 
deUnquendes,  and  overseeing 
foreclosures  and  payofEs. 

Moving  daily  average  net  assets 
means  the  average  of  daily  average  net 
assets  for  the  month  being  measured 
and  the  previous  11  months. 

NCUA  means  NCUA  Board  (Board), 
unless  the  particular  action  has  been 
delegated  by  the  Board. 

Net  assets  means  total  assets  less 
Central  Liquidity  Facility  (CLF)  stock 
subscriptions,  CLF  loans  guaranteed  by 
the  NCUSIF.  U.S.  Centi^l  CLF 
certificates,  and  member  reverse 
repurchase  transactions.  For  its  own 
account,  a  corporate  credit  union's 
payables  under  reverse  repurchase 
agreements  and  receivables  under 
repurchase  agreements  may  be  netted 
out  if  the  Generally  Accepted 
Accounting  Principles  (GAAP) 
conditions  for  offsetting  are  met. 

Net  economic  value  (NEV)  means  the 
fair  value  of  assets  minus  the  fair  value 
of  habilities.  All  fair  value  calculations 
must  include  the  value  of  forward 
settlements  and  embedded  options  and 
of  off  balance  sheet  financial 
derivatives,  such  as  futures,  options, 
interest  rate  swaps,  and  forward  rate 
agreements.  Membership  capital  is 
treated  as  a  Uabihty  for  purposes  of  this 
calculation.  The  NEV  ratio  is  calculated 
by  dividing  NEV  by  the  fair  value  of 
assets. 

Net  interest  income  means  the 
difference  between  income  earned  on 
interest  bearing  assets  and  interest  paid 
on  interest  bearing  UabiUties. 

Non  member  paid-in  capital  means 
paid-in  capital  that  is  approved  by 
NCUA,  uiK)n  apphcation  by  the 
corporate  credit  union.  In  determining 
whether  or  not  to  approve  any  paid-in 
capital  instrument,  NCUA  will  consider 
such  features  as  maturity,  capital 
amortization  schedule,  participation, 
voting,  acceleration,  redemption,  or 
other  rights  of  the  holder,  if  any.  NCUA 
will  also  consider  the  strategic  purpose 
and  financial  impact  of  the  proposed 
paid-in  capital  issuance  and  the 
corporate  credit  union's  financial 
condition  and  management  capabilities. 
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Non  secured  obligation  means  an 
obligation  backed  solely  by  the 
creditworthiness  of  the  obUgor. 

Official  means  any  director  or 
committee  member. 

Paid-in  capital  means  accounts  or 
other  interests  of  a  corporate  credit 
union  that:  Are  available  to  cover  losses 
that  exceed  reserves  and  undivided 
earnings;  are  not  insured  by  the  NCUSIF 
or  other  share  or  deposit  insurers;  and 
are  callable  only  at  the  option  of  the 
corporate  credit  union  and  only  if  the 
corporate  credit  union  meets  its 
miniraiun  level  of  required  capital  after 
the  funds  are  called.  Paid-in  capital 
includes  both  member  paid-in  capital 
and  non  member  paid-in  capital.  In  the 
event  of  Uquidation  of  the  corporate 
credit  union,  paid-in  capital  is  payable 
only  after  satisfaction  of  all  Uabihties  of 
the  Uquidation  estate,  including 
uninsu^^  share  obUgations  to 
shareholders,  the  NCUSIF.  and 
membership  capital  holders.  Paid-in 
capital  shall  not  exceed  reserves  and 
imdivided  earnings. 

Pair-off  transaction  means  a  security 
puirchase  transaction  that  is  closed  »ut 
or  sold  at,  or  prior  to,  the  settlement  or 
expiration  date. 

Prepayment  model  means  an 
empirical  method  which  produces  a 
reasonable  and  supportable  forecast  of 
mortgage  prepayments  in  alternative 
interest  rate  scenarios.  Models  are 
typically  available  from  securities 
broker-dealers  and  industry-recognized 
information  providers.  These  models  are 
used  in  tests  to  forecast  the  weighted 
average  Ufe,  change  in  weighted  average 
life,  and  price  sensitivity  of  CMOs/ 
REMICs  and  mortgage-backed  securities. 

Real  estate  mortgage  investment 
conduit  (HEMIC)  means  a  nontaxable 
entity  formed  for  the  sole  purpose  of 
holding  a  fixed  pool  of  mortgages 
secured  by  an  interest  in  real  property 
and  issuing  multiple  classes  of  interests 
in  the  underlying  mortgages. 

Regular  way  settlement  means 
delivery  of  a  security  from  a  seller  to  a 
buyer  within  the  specified  nimiber  of 
days  estabhshed  for  that  type  of 
security. 

Repurchase  transaction  means  a 
transaction  in  which  a  corporate  credit 
union  agrees  to  purchase  a  security  from 
a  counterparty  and  to  resell  the  same  or 
any  identical  security  to  that 
counterparty  at  a  later  date. 

Reserve  ratio  means  the  corporate 
credit  union's  reserves  and  undivided 
earnings  plus  paid  in  capital  divided  by 
its  moving  daily  average  net  assets. 

Reserves  ana  undivided  earnings 
means  all  forms  of  retained  earnings, 
including  regular  or  statutory  reserves 
and  all  valuation  allowances  estabhshed 


to  meet  the  full  and  fair  disclosure 
requirements  of  §  702.3  of  this  chapter. 

nesidual  interest  means  the  remainder 
cash  flows  from  a  CMO  or  REMIC 
transaction  after  payments  due 
bondholders  and  trust  administrative 
expenses  have  been  satisfied. 

Section  107(8)  institution  means  an 
institution  described  in  Section  107(8) 
of  the  Federal  Credit  Union  Act  (12 
U.S.C.  1757(8)). 

Securities  lending  means  lending  a 
security  to  a  counterparty,  either 
directly  or  through  an  agent,  and 
accepting  collateral  in  return. 

Senior  management  employee  means 
a  chief  executive  officer,  any  assistant 
chief  executive  officer  (e.g.,  any 
assistant  president,  any  vice  president 
or  any  assistant  treasurer/manager),  and 
the  chief  financial  officer  (controller). 

Settlement  date  means  the  date 
originally  agreed  to  by  a  corporate  credit 
union  and  a  counterparty  for  settlement 
of  the  purchase  or  sale  of  a  security. 

Short  sale  means  the  sale  of  a  security 
not  owned  by  the  seller. 

Short-term  investment  means,  for  the 
purpose  of  issue  ratings,  an  investment 
that  has  an  initial  maturity,  or  expected 
maturity,  of  one  year  or  less. 

Small  business  related  security  means 
a  seciuity  as  defined  in  Section  3(a)(53) 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78c(a)(53)).  i.e..  a  security, 
rated  in  one  of  the  four  highest  rating 
categories  by  a  nationally  recognized 
statistical  rating  organization,  that 
represents  ownership  of  one  or  more 
promissory  notes  or  leases  of  personal 
property  which  evidence  the  obligation 
of  ff  small  business  concern.  It  does  not 
mean  a  seciirity  issued  or  giiaranteed  by 
the  Small  Business  Administration. 

Stripped  mortgage-backed  security 
means  a  security  that  represents  either 
the  principal  or  interest  only  portion  of 
the  cash  flows  of  an  underlying  pool  of 
mortgages. 

Trade  association  means  an 
association  of  organizations  or  persons 
formed  to  promote  their  common 
interests.  For  the  purposes  of  §  704.14. 
the  term  includes  entities  owned  or 
controlled  directly  or  indirectly  by  such 
an  association  but  does  not  include 
credit  unions. 

Trade  date  means  the  date  a  corporate 
credit  union  originally  agrees,  whether 
orally  or  in  writing,  to  enter  into  the 
purchase  or  sale  of  a  security. 

Weighted  average  life  means  the 
weighted  average  time  to  principal 
repayment  of  a  security  based  upon  the 
proportional  balances  of  the  cash  flows 
that  make  up  the  security. 

When-issued  trading  means  the 
buying  and  selling  of  securities  in  the 
period  between  the  annoimcement  of  an 


offering  and  the  issuance  and  payment 
date  of  the  securities. 

Wholesale  corporate  credit  union 
means  a  corporate  credit  union  which 
primarily  serves  other  corporate  credit 
unions. 

S  704.3    Corporate  credit  union  capital. 

(a)  General.  A  corporate  credit  union 
must  develop  and  ensure 
implementation  of  written  short-  and 
long-term  capital  goals,  objectives,  and 
strategies  which  provide  for  the 
building  of  capital  consistent  with 
regulatory  requirements,  the 
maintenance  of  sufficient  capital  to 
support  the  risk  exposures  that  may 
arise  from  ciurent  and  projected 
activities,  and  the  periodic  review  and 
reassessment  of  the  capital  position  of 
the  corporate  credit  union. 

(b)  Capital  ratio.  A  corporate  credit 
union  will  maintain  a  minimum  capital 
ratio  of  4  percent,  except  as  othervsrise 
provided  in  this  part.  A  corporate  credit 
union  must  calculate  its  capital  ratio  at 
least  monthly. 

(c)  Reserve  transfers.  A  corporate 
credit  union's  monthly  reserve  transfere 
are  based  upon  the  level  of  its  reserve 
ratio.  Where  the  reserve  ratio  is  greater 
than  or  equal  to  4  percent,  the  reserve 
transfer  is  optional.  Where  the  reserve 
ratio  is  ^ater  than  or  equal  to  3  percent 
but  less  than  4  percent,  the  corporate 
credit  union  must  transfer  .10  percent  of 
its  moving  daily  average  net  assets. 
Where  the  reserve  ratio  is  less  than  3 
percent,  the  corporate  credit  union  must 
transfer  .15  percent  of  its  moving  daily 
average  net  assets.  Reserve  transfera 
must  be  calculated  on  a  monthly  basis 
and  funded  on  at  least  a  quarterly  basis. 

(d)  Individual  capital  ratio,  reserve 
transfer  requirement.  (1)  When 
significant  circvunstances  or  events 
warrant,  NCUA  may  require  a  different 
minimum  capital  ratio  and/or  reserve 
transfer  level  for  an  individual  corporate 
credit  union  based  on  its  circumstances. 
Factora  that  might  warrant  a  different 
minimimi  capital  ratio  or  reserve 
transfer  level  include,  but  are  not 
limited  to,  for  example: 

(i)  An  expectation  that  the  corporate 
credit  union  has  or  anticipates  losses 
resulting  in  capital  inadequacy; 

(ii)  Significant  exposure  exists, 
unsupported  by  adequate  capital  or  risk 
management  processes,  due  to  credit, 
liquidity,  market,  fiduciary,  operational, 
and  similar  types  of  risks; 

(iii)  A  merger  has  been  approved;  or 

(iv)  An  emergency  exists  because  of  a 
natural  disaster. 

(2)  When  NCUA  determines  that  a 
different  minimum  capital  ratio  or 
reserve  transfer  level  is  necessary  or 
appropriate  for  a  partioilar  corporate 


credit  union,  NCUA  will  notify  the 
corporate  credit  union  in  writing  of  the 
proposed  ratio  or  level  and,  if 
appUcable.  the  date  by  which  the  ratio 
should  be  reached.  NCUA  also  will 
provide  an  explanation  of  why  the 
proposed  rado  or  level  is  considered 
necessary  or  appropriate  for  the 
corporate  credit  union. 

(3)(i)  The  corporate  credit  union  may 
respond  to  any  or  all  of  the  items  in  the 
notice.  The  response  must  be  in  writing 
and  deUvered  to  NCUA  within  30 
calendar  days  after  the  date  on  which 
the  corporate  credit  union  received  the 
notice.  NCUA  may  shorten  the  time 
period  when,  in  its  opinion,  the 
condition  of  the  corporate  credit  union 
so  requires,  provided  that  the  corporate 
credit  union  is  informed  promptly  of  the 
new  time  period,  or  with  the  consent  of 
the  corporate  credit  union.  In  its 
discretion.  NCUA  may  extend  the  time 
period  for  good  cause. 

(ii)  Failure  to  respond  within  30 
calendar  days  or  such  other  time  period 
as  may  be  specified  by  NCUA  shall 
constitute  a  waiver  of  any  objections  to 
any  item  in  the  notice.  Failure  to 
address  any  item  in  a  response  shall 
constitute  a  waiver  of  any  objection  to 
that  item. 

(iii)  After  the  close  of  the  corporate 
credit  union's  response  period.  NCUA 
will  decide,  based  on  a  review  of  the 
corporate  credit  union's  response  and 
other  information  concerning  the 
corporate  credit  union,  whe&er  a 
different  minimum  capital  ratio  or 
reserve  transfer  level  should  be 
estabhshed  for  the  corporate  credit 
union  and.  if  so.  the  ratio  or  level  and 
the  date  the  requirement  will  become 
effective.  The  corporate  credit  union 
will  be  notified  of  the  decision  in 
writing.  The  notice  will  include  an 
explanation  of  the  decision,  except  for 
a  decision  not  to  estabUsh  a  different 
minimum  capital  ratio  or  reserve 
transfer  level  for  the  corporate  credit 
union. 

(e)  Failure  to  maintain  minimum 
capital  ratio  requirement.  When  a 
corporate  credit  union's  capital  ratio 
falls  below  the  minimum  required  by 
paragraphs  (b)  or  (d)  of  this  section,  or 
Appendix  B  of  this  part,  as  applicable, 
operating  management  of  the  corporate 
credit  union  must  notify  its  board  of 
directors,  supervisory  committee,  and 
NCUA  within  10  calendar  days. 

(f)  Capital  restoration  plan.  (1)  A 
corporate  credit  union  must  submit  a 
plan  to  restore  and  maintain  its  capital 
ratio  at  the  minimum  requirement  when 
either  of  the  following  conditions  exist: 

(i)  The  capital  ratio  falls  below  the 
minimum  requijrement  and  is  not 


restored  to  the  minimum  requirement 
by  the  next  month  end;  or 

(ii)  Regardless  of  whether  the  capital 
ratio  is  restored  by  the  next  month  end. 
the  capital  ratio  falls  below  the 
minimum  requirement  for  three  months 
in  any  12-month  period. 

(2)  The  capital  restoration  plan  must, 
at  a  minimum,  include  the  following: 

(i)  Reasons  why  the  capital  ratio  fell 
below  the  minimum  requirement; 

(ii)  Descriptions  of  steps  to  be  taken 
to  restore  the  capital  ratio  to  the 
minimum  requirement  within  specific 
time  frames; 

(iii)  Actions  to  be  taken  to  maintain 
the  capital  ratio  at  the  minimum 
required  level  and  increase  it  thereafter; 

(iv)  Balance  sheet  and  income 
projections,  including  assumptions,  for 
the  current  calendar  year  and  one 
additional  calendar  year;  and 

(v)  Certification  from  the  board  of 
directors  that  it  will  follow  the  proposed 
plan  if  approved  by  NCUA. 

(3)  The  capital  restoration  plan  must 
be  submitted  to  NCUA  writhin  30 
calendar  days  of  the  occurrence.  NCUA 
will  respond  to  the  corporate  credit 
luiion  regarding  the  adequacy  of  the 
plan  within  45  calendar  days  of  its 
receipt. 

(g)  Capital  directive.  (1)  If  a  corporate^ 
credit  union  fails  to  submit  a  capital 
restoration  plan;  or  the  plan  submitted 
is  not  deemed  adequate  to  either  restore 
capital  or  restore  capital  within  a 
reasonable  time;  or  the  credit  union  fails 
to  implement  its  approved  capital 
restoration  plan.  NCUA  may  issue  a 
capital  directive. 

(2)  A  capital  directive  may  order  a 
corporate  credit  union  to: 

(i)  Achieve  adequate  capitahzation 
within  a  specified  time  fi^e  by  taking 
any  action  deemed  necessary,  including 
but  not  limited  to  the  following: 

(A)  Increase  the  amount  of  capital  to 
specific  levels; 

(B)  Reduce  dividends; 

(C)  Limit  receipt  of  deposits  to  those 
made  to  existing  accoimts; 

(D)  Cease  or  mnit  issuance  of  new 
accounts  or  any  or  all  classes  of 
accounts; 

(E)  Cease  or  limit  lending  or  making 
a  particular  type  or  category  of  loans; 

(F)  Cease  or  limit  the  purchase  of 
specified  investments; 

(G)  Limit  operational  expenditures  to 
specified  levels; 

(H)  Increase  and  maintain  Uquid 
assets  at  specified  levels;  and 

[})  Restrict  or  suspend  expanded 
authorities  issued  under  Appendix  B  of 
this  part. 

(ii)  Adhere  to  a  previously  submitted 
plan  to  achieve  adequate  capitalization. 

(iii)  Submit  and  adhere  to  a  capital 
plan  acceptable  to  NCUA  describing  the 


means  and  a  time  schedule  by  which 
the  corporate  credit  union  shall  achieve 
adequate  capitalization. 

(iv)  Meet  with  NCUA. 

(v)  Take  a  combination  of  these 
actions. 

(3)  Prior  to  issuing  a  capital  directive, 
NCUA  will  notify  a  corporate  credit 
union  in  writing  of  its  intention  to  issue 
a  capital  directive. 

(i)  The  notice  will  state: 

(A)  The  reasons  for  the  issuance  of  the 
directive;  and 

(B)  The  proposed  content  of  the 
directive. 

(ii)  A  corporate  credit  union  must 
respond  in  writing  within  30  calendar 
days  of  receipt  of  the  notice  stating  that 
it  either  concurs  or  disagrees  with  the 
notice.  If  it  disagrees  with  the  notice,  it 
must  state  the  reasons  why  the  directive 
should  not  be  issued  and/or  propose 
alternative  contents  for  the  directive. 
The  response  should  include  all  matters 
that  the  corporate  credit  union  wishes  to 
be  considered.  For  good  cause, 
including  the  following  conditions,  the 
response  time  may  be  shortened  or 
lengthened: 

(A)  When  the  condition  of  the  . 
corporate  requires,  and  the  corporate 
credit  union  is  notified  of  the  shortened 
response  period  in  the  notice; 

(B)  With  the  consent  of  the  corporate 
credit  union;  or 

(C)  When  the  corporate  credit  union 
already  has  advised  NCUA  that  it 
cannot  or  will  not  achieve  adequate 
capitalization. 

(iii)  Failure  to  respond  within  30 
calendar  days,  or  another  time  period 
sjjecified  in  the  notice,  shall  constitute 
a  waiver  of  any  objections  to  the 
proposed  directive. 

(4)  After  the  closing  date  of  the 
corporate  credit  union's  response 
period,  or  the  receipt  of  the  response,  if 
earUer.  NCUA  shall  consider  the 
response  and  may  seek  additional 
information  or  clarification.  Based  on 
the  information  provided  during  the 
response  period.  NCUA  will  determine 
whether  or  not  to  issue  a  capital 
directive  and.  if  issued,  the  form  it 
should  take. 

(5)  Upon  issuance,  a  capital  directive 
and  a  statement  of  the  reasons  for  its 
issuance  will  be  deUvered  to  the 
corporate  credit  union.  A  directive  is 
effective  immediately  upon  receipt  by 
the  corporate  credit  union,  or  upon  such 
later  date  as  may  be  specffied  therein, 
and  shall  remain  effective  and 
enforceable  until  it  is  stayed,  modified, 
or  terminated  by  NCUA. 

(6)  A  capital  directive  may  be  issued 
in  addition  to.  or  in  Ueu  of,  any  other 
action  authorized  by  law  in  response  to 
a  corporate  credit  luiion's  failure  to 
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achieve  or  maintain  the  appUcable 
minimum  capital  ratios. 

(7)  Upon  a  change  in  circumstances, 
a  corporate  credit  union  may  request 
reconsideration  of  the  terms  of  the 
directive.  Requests  that  are  not  based  on 
a  signihcant  change  in  cirounstances  or 
are  repetitive  or  frivolous  will  not  be 
considered.  Pending  a  decision  on 
reconsideration,  the  directive  shall 
continue  in  full  force  and  effect. 

f  704.4    Board  responsibilities. 

(a)  General.  A  corporate  credit  union's 
board  of  directors  must  approve 
comprehensive  written  strategic  plans 
and  operating  poUcies,  review  them 
aimually,  and  provide  them  upon 
request  to  the  auditors,  supervisory 
committee,  and  NCUA. 

(b)  Operating  policies.  A  corporate 
credit  union's  operating  poUcies  must 
be  commensiunte  with  the  scope  and 
complexity  of  the  corporate  credit 
union. 

(c)  Procedures.  The  board  of  directors 
of  a  corporate  credit  union  must  ensure 
that: 

(1)  Senior  managers  have  an  in-depth, 
working  knowledge  of  their  direct  areas 
of  responsibihty  and  are  capable  of 
identifying,  hiring,  and  retaining 
quaUfied  staff: 

(2)  Qualihed  personnel  are  employed 
or  under  contract  for  all  line  support 
and  audit  areas,  and  designated  back-up 
personnel  or  resources  with  adequate 
cross-training  are  in  place; 

(3)  GAAP  is  followed,  except  where 
law  or  regulation  has  provided  for  a 
departiue  from  GAAP; 

(4)  Accurate  balance  sheets,  income 
statements,  and  internal  risk 
assessments  [e.g.,  risk  management 
measures  of  Uquidity,  market,  and  credit 
risk  associated  with  current  activities) 
are  produced  timely  in  accordance  with 
§§  704.6,  704.8.  and  704.9; 

(5)  Systems  are  audited  periodically 
in  accordance  with  industry-established 
standards; 

(6)  Financial  performance  is  evaluated 
to  ensure  that  the  objectives  of  the 
corporate  credit  union  and  the 
responsibihties  of  management  are  met; 
and 

(7)  Planning  addresses  the  retention  of 
external  consultants,  as  appropriate,  to 
review  the  adequacy  of  technical, 
hunum,  and  financial  resources 
dedicated  to  support  major  risk  areas. 

f  704..5    Investments. 

(a)  Policies.  A  corporate  credit  union 
must  operate  according  to  an  investment 
policy  that  is  consistent  with  its  other 
risk  management  poUcies,  including, 
but  not  hmited  to,  those  related  to  credit 
risk  management,  asset  and  liabihty 


management,  and  Uquidity 
management.  The  policy  must  address, 
at  a  minimiun: 

(1)  Appropriate  tests  and  criteria,  if 
any,  for  evaluating  standard  investments 
and  investment  transactions  prior  to 
purchase;  and 

(2)  Risk  analysis  requirements  for  any 
new  investment  type  or  transaction,  not 
previously  owned  or  marketed  by  the 
corporate  credit  union,  considered  for 
purchase  by  the  corporate  credit  union 
and/or  for  sale  to  members. 

(b)  General.  All  investments  must  be 
U.S.  dollar-denominated  and  subject  to 
the  credit  policy  restrictions  set  forth  in 
§  704.6. 

(c)  Authorized  activities.  A  corporate 
credit  union  may  invest  in: 

(1)  Securities,  deposits,  and 
obUgations  set  forth  in  Sections  107(7), 
107(8),  and  107(15)  of  the  Federal  Credit 
Union  Act,  12  U.S.C.  1757(7),  1757(8), 
and  1757(15),  except  as  provided  in  this 
section; 

(2)  Deposits  in,  the  sale  of  federal 
funds  to,  and  debt  obUgations  of 
corporate  credit  unions.  Section  107(8) 
institutions,  and  state  banks,  trust 
companies,  and  mutual  savings  banks 
not  domiciled  in  the  state  in  which  the 
corporate  credit  union  does  business; 

(3)  Corporate  CUSOs,  as  defined  in 
and  subject  to  the  limitations  of 
§704.11; 

(4)  Marketable  debt  obUgations  of 
corporations  chartered  in  the  United 
States.  This  authority  does  not  apply  to 
debt  obUgations  that  are  convertible  into 
the  stock  of  the  corporation; 

(5)  Asset-backed  securities;  and 

(6)  CMOs/REMICs  that  meet  the 
Federal  Financial  bistitutions 
Examination  Council  High  Risk  Security 
Test  (HRST)  requirements. 

(i)  The  HRST  must  be  prepared 
quarterly  on  all  CMOs/REMICs, 
dociunented  and  reviewed  by  an 
appropriate  committee,  and  retained 
while  the  instrument  is  held  in  portfoUo 
and  until  completion  of  the  next  audit 
and  NCUA  examination. 

(ii)  A  corporate  credit  union's  board 
of  directors  must  approve  at  least  three 
prepayment  models  for  CMOs/REMICs 
unless  a  median  estimate  from  an 
industry-recognized  information 
provider  is  used.  These  approved 
models  must  be  used  consistently  for  all 
subsequent  compUance  tests.  Any 
changes  in  approved  models  should  be 
infi«quent  and  dociunented  with  a 
reasonable  and  supportable  justification. 

(iii)  A  corporate  credit  union  must 
obtain  prepayment  estimates,  based 
upon  an  instantaneous,  permanent, 
parallel  shift  in  market  rates  of  plus  or 
minus  100,  200,  and  300  basis  points,  to 
conduct  the  HRST. 


(A)  If  a  median  prepayment  estimate 
is  used,  it  must  be  obtained  from  an 
industry-recognized  information 
provider.  At  purchase,  the  median 
estimate  must  be  based  on  at  least  5 
prepayment  models.  At  retesting,  the 
median  estimate  must  be  based  on  at 
least  2  prepayment  models. 

(B)  n  individual  prepayment  models 
are  used,  estimates  must  be  obtained 
from  all  of  the  models  identified  in  the 
corporate  credit  union's  investment 
poUcy.  One  of  the  individual 
prepayment  models  may  be  the  median 
prepayment  estimate  from  an  industry- 
recognized  information  provider.  All  of 
the  models  identified  in  the  investment 
poUcy  must  be  used  when  purchasing 
and  retesting  a  CMO/REMIC.  At 
purchase,  a  CMO/REMIC  must  pass  the 
tests  for  each  prepayment  model  used. 
At  retesting,  the  CMO/REMIC  must  pass 
the  tests  for  a  majority  of  the 
prepayment  models  used  at  the  time  of 
purchase. 

(d)  Repurchase  agreements.  A 
corporate  credit  union  may  enter  into  a . 
repurchase  agreement  provided  that: 

U)  The  corporate  credit  union,  or  its 
agent,  nominee,  or  designee,  receives 
written  confirmation  of  the  transaction 
and  either  takes  physical  possession  or 
control  of  the  repurchase  securities  or  is 
recorded  as  owner  of  the  repurchase 
seciuities  through  the  Federal  Reserve 
Book-Entry  Securities  Transfer  System; 

(2)  The  repurchase  seciuities  are  legal 
investments  for  that  corporate  credit 
union; 

(3)  In  the  event  of  default,  the 
corporate  credit  union  seUs  the 
repurchase  securities  in  a  timely 
manner,  subject  to  a  bankruptcy  stay,  to 
satisfy  the  conunitment  of  any  net 
principal  and  interest  owed  to  it  by  the 
counterparty; 

(4)  The  corporate  credit  union 
receives  daily  assessment  of  the  market 
value  of  the  repurchase  securities, 
including  a  market  quote  or  dealer  bid 
indication  and  any  accrued  interest,  and 
maintains  adequate  margin  that  reflects 
a  risk  assessment  of  the  repurchase 
securities  and  the  term  of  the 
transaction; 

(5)  The  corporate  credit  union  has 
entered  into  signed  contracts  with  all 
approved  counterparties.  Such  contracts 
must  address  any  supplemental  terms 
and  conditions  necessary  to  meet  the 
specific  requirements  of  this  part.  Third 
party  arrangements  must  be  supported 
by  tri-party  contracts  in  which  the 
repiuchase  seciurities  are  priced  and 
reported  daily  and  the  tri-party  agent 
ensures  compliance;  and 

(6)  The  corporate  credit  imion  has 
sufficient  market  relationships 
estabUshed  in  advance  to  timely  execute 


the  disposition  of  the  repurchase 
securities. 

(e)  Securities  Lending.  A  corporate 
credit  union  may  enter  into  a  securities 
lending  transaction  provided  that: 

(1)  "The  corporate  credit  union,  or  its 
agent,  nominee,  or  designee,  receives 
written  confirmation  of  the  loan,  obtains 
a  perfected  first  priority  security  interest 
in  the  collateral,  and  either  takes 
physical  possession  or  control  of  the 
collateral  or  is  recorded  as  owner  of  the 
collateral  through  the  Federal  Reserve 
Book-Entry  Securities  Transfer  System; 

(2)  The  collateral  is  a  legal  investment 
for  that  corporate  credit  union; 

(3 J"  The  corporate  credit  union, 
directly  or  through  its  agent,  receives 
daily  assessment  of  the  market  value  of 
coUateral,  including  a  market  quote  or 
dealer  bid  indication  and  any  accrued 
interest,  and  maintains  adequate  margin 
that  reflects  a  risk  assessment  of  the 
coUateral  and  terms  of  the  loan;  and 

(4)  The  corporate  credit  union, 
directly  or  through  its  agent,  has 
executed  a  written  loan  and  security 
agreement  with  the  borrower,  approved 
any  form  of  agreement  attached  thereto, 
and  obtained  the  right  to  approve  any 
material  modification  to  such 
agreement. 

(f)  Investment  companies.  A  corporate 
credit  union  may  invest  in  an 
investment  company  registered  with  the 
Securities  and  Exchange  Commission 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a),  provided  that  the 
portfbUo  of  such  investment  company  is 
restricted  by  its  investment  poUcy  solely 
to  investments  and  investment 
transactions  that  are  permissible  for  that 
corporate  credit  union. 

(g)  Forward  settlement  of  transactions 
later  than  regular  way.  A  corporate 
credit  union  may  enter  into  an 
agreement  to  purchase  or  seU  an 
instnunent.  with  settlement  later  than 
regular  way,  provided  that: 

(1 }  Delivery  and  acceptance  are 
mandatory; 

(2)  The  transaction  is  clearly 
disclosed  in  the  appropriate  risk 
reporting  required  under  §  704.8(b); 

(3)  If  the  corporate  credit  union  is  the 
purchaser,  h  has  adequate  cash  flow 
projections  evidencing  its  abiUty  to 
purchase  the  instrument; 

(4)  If  the  corporate  credit  imion  is  the 
seller,  it  owns  the  instrument  on  the 
trade  date;  and 

(5)  The  transaction  is  settied  on  a  cash 
basis  at  the  settlement  date. 

(h)  Prohibitions.  A  corporate  credit 
union  is  prohibited  from: 

(1)  Purchasing  or  selling  off  balance 
sheet  financial  derivatives,  such  as 
futures,  options, interest  rate  swaps,  or 
forward  rate  agreements; 


(2)  Engaging  in  pair-off  transactions, 
when-issued  trading,  adjusted  trading, 
or  short  sales;  and 

(3)  Purchasing  stripped  mortgage- 
backed  securities,  residual  interests  in 
CMO/REMlCs,  mortgage  servicing 
rights,  commercial  mortgage  related 
securities,  or  smaU  business  related 
seciuities. 

(i)  Conflicts  of  interest.  A  corporate 
credit  union's  officials,  employees,  and 
immediate  family  members  of  such 
individuals,  may  not  receive  pectuiiary 
consideration  in  connection  with  the 
making  of  an  investment  or  deposit  by 
the  corporate  credit  union.  Employee 
compensation  is  exempt  from  this 
prohibition.  All  transactions  not 
specifically  prohibited  by  this  paragraph 
must  be  conducted  at  arm's  length  and 
in  the  interest  of  the  corporate  credit 
union. 

(j)  Grandfathering.  A  corporate  credit 
union's  auUiority  to  hold  an  investment 
is  governed  by  the  regulation  in  effect  at 
the  time  of  purchase.  However,  all 
grandfathered  investments  are  subject  to 
the  requirements  of  §§  704.8  and  704.9. 

S  704.6    Credit  risk  management 

(a)  Policies.  A  corporate  credit  imion 
must  operate  accorcUng  to  a  credit  risk 
management  poUcy  that  is 
commensurate  with  the  investment  and 
lending  risks  and  activities  it 
undertakes.  The  poUcy  must  address,  at 

a  minimum; 

(1)  The  approval  process  associated 
with  credit  limits; 

(2)  Due  diUgence  analysis 
requirements; 

(3)  Maximum  credit  limits  with  each 
obUgor  and  transaction  counterparty,  set 
as  a  percentage  of  the  sum  of  reserves 
and  undivided  earnings  and  paid-in 
capital.  In  addition  to  addressing  loans, 
deposits,  and  seciuities,  limits  with 
transaction  counterparties  must  address 
aggregate  exposures  of  aU  transactions, 
including,  but  not  necessarily  limited 
to,  repurchase  agreements,  securities 
lending,  and  forward  settlement  of 
purchases  or  sales  of  investments;  and 

(4)  Concentrations  of  credit  risk  (e.g., 
industry  type,  sector  type,  and 
geographic). 

(b)  Exemption.  The  requirements  of 
this  section  do  not  apply  to  instruments 
that  are  issued  or  fully  guaranteed  as  to 
principal  and  interest  by  the  U.S. 
government  or  its  agencies  or 
enterprises  or  are  fully  insured 
(including  acciunulated  interest)  by  the 
National  Credit  Union  Administration 
or  Federal  Deposit  Insurance 
Corporation. 

(c)  Concentration  limits.  (1)  Aggregate 
investments  in  mortgage-backed  and 
asset-backed  securities  are,  limited  to 


200  percent  of  the  sum  of  reserves  and 
undivided  earnings  and  paid-in  capital 
for  any  single  security  or  trust 

(2)  Except  for  investments  in  a 
wholesale  corporate  credit  union, 
aggregate  investments  in  repurchase  and 
securities  lending  agreements  with  any 
one  counterparty  are  limited  to  400 
percent  of  the  sum  of  reserves  and 
undivided  earnings  and  paid-in  capital. 

(3)  Except  for  investments  in  a 
wholesale  corporate  credit  union,  the 
aggregate  of  all  investments  in  non 
secured  obligations  of  any  single 
domestic  issuer  is  limited  to  100  percent 
of  the  sum  of  reserves  and  undivided 
earnings  and  paid-in  capital. 

(4)  For  purposes  of  measurement, 
each  new  credit  transaction  must  be 
evaluated  in  terms  of  the  corporate 
credit  union's  sum  of  reserves  and 
undivided  earnings  and  paid-in  capital 
at  the  time  of  the  transaction.  A 
subsequent  reduction  in  the  sum  of 
reserves  and  undivided  earnings  and 
paid-in  capital  will  require  a  suspe^on 
of  additional  transactions  until 
maturities,  sales  or  terminations  bring 
existing  exposures  within  the 
requirements  of  this  part. 

(d)  Credit  raUngs.  (1)  AU  debt 
instruments  must  have  a  credit  rating 
fit>m  at  least  one  nationaUy  recognized 
statistical  rating  organization  (NRSRO). 

(2)  The  rating(s)  must  be  monitored 
for  as  long  as  the  corporate  owns  an 
instrument. 

(3)  At  the  time  of  purchase,  asset- 
backed  securities  must  be  rated  no, 
lower  than  AAA  (or  equivalent),  other 
long-term  investments  must  be  rated  no 
lower  than  AA  (or  equivalent),  and 
short-term  investments  must  be  rated  no 
lower  than  A-1  (or  equivalent). 

(4)  Any  rated  instrument  that  is 
downgraded  by  the  NRSRO  used  to 
meet  the  requirements  of  this  part  at  the 
time  of  puniiase  must  be  reviewed  by 
the  board  or  an  appropriate  committee 
within  30  calendar  days  of  the 
downgrade.  Instruments  that  £aU  below 
the  minimum  rating  requirements  of 
this  part  are  subject  to  the  requirements 
of  §704.10. 

(e)  Reporting  and  documentation.  (1) 
A  written  evaluation  of  each  credit  line 
must  be  prepared  at  least  annuaUy  and 
formally  approved  by  the  board  or  an 
appropriate  committee.  At  least 
monthly,  the  board  or  an  appropriate 
committee  must  receive  a  watch  Ust  of 
existing  and/or  potential  credit 
problems  and  summary  credit  exposure 
reports,  which  demonstrate  compUance 
with  the  corporate  credit  union's  risk 
management  poUcies. 

(2)  At  a  minimum,  the  corporate 
credit  union  must  maintain: 
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(i)  A  jiistification  for  each  approved 
credit  line; 

(ii)  [hscJosure  dociunents,  if  any,  for 
all  instruments  held  in  portfoUo. 
Documents  for  an  instrument  that  has 
been  sold  must  be  retained  until 
completion  of  the  next  NCUA 
examination;  and 

(iii)  The  latest  available  financial 
reports,  industry  analyses,  internal  and 
external  analyst  evaluations,  and  rating 
agency  information  sufficient  to  support 
each  approved  credit  line. 

1704.7    Undlng. 

(a)  Policies.  A  corporate  credit  union 
must  operate  according  to  a  lending 
poUcy  which  addresses,  at  a  minimum: 

(1)  Loan  types  emd  limits; 

(2)  Required  documentation  and 
collateral;  and 

(3)  Analysis  and  monitoring 
standards. 

(b)  General.  Each  loan  or  line  of  credit 
limit  will  be  determined  after  analyzing 
the  financial  and  operatioaal  soimdness 
of  the  IxMTOwer  and  the  abiUty  of  the 
borrower  to  repay  the  loan. 

(c)  Loans  to  member  credit  unions.  (1) 
The  maximum  aggregate  amount  in 
unsecured  loans  and  irrevocable  lines  of 
credit  to  any  one  member  credit  union, 
excluding  pass-through  and  guaranteed 
loans  from  the  CLF  and  the  NCUSIF, 
shall  not  exceed  50  percent  of  capital  or 
75  percent  of  the  sum  of  reserves  and 
undivided  earnings  and  paid-in  capital, 
whichever  is  greater. 

(2)  The  maximum  aggregate  amount 
in  secured  loans  and  irrevocable  lines  of 
credit  to  any  one  member  credit  imion, 
excluding  those  secured  by  shares  or 
marketable  securities  and  member 
reverse  repurchase  transactions,  shall 
not  exceed  100  percent  of  capital  or  200 
percent  of  the  turn  of  reserves  and 
undivided  earnings  and  paid-in  capital, 
whichever  is  greater. 

(d)  Loans  to  members  that  are  not 
credit  unions.  Any  loan  or  irrevocable 
line  of  credit  made  to  a  member,  other 
than  a  credit  union  or  a  corporate 
CUSO,  must  be  made  in  comphance 
with  §  701 .21(h)  of  this  chapter. 
governing  member  business  loans, 
unless  such  loan  or  line  of  credit  is  fully 
guaranteed  by  a  credit  union.  The 
aggregate  amoimt  of  loans  and 
irrevocable  lines  of  credit  to  members 
other  than  credit  unions  and  corporate 
CUSOs  shall  not  exceed  15  percent  of 
the  corporate  credit  union's  capital  plus 
pledged  shares. 

(e)  Loans  to  non  member  credit 
unions.  A  loan  to  a  credit  union  that  is 
not  a  member  of  the  corporate  credit 
union,  other  than  through  a  loan 
participation  with  another  coiporate 
credit  union,  is  cmly  permissible  if  the 


loan  is  for  an  overdraft  related  to  the 
providing  of  correspondent  services 
pursuant  to  §  704.12.  Generally,  such  a 
loan  will  have  a  maturity  of  only  one 
business  day. 

(f)  Loans  to  corporate  CUSOs.  A 
corporate  credit  union  may  make  loans 
and  issue  lines  of  credit  to  corporate 
CUSOs,  subject  to  the  limitations  of 
§704.11. 

(g)  Participation  loans  with  other 
corporate  credit  unions.  A  corporate 
credit  union  is  permitted  to  participate 
in  a  loan  with  another  corporate  credit 
union  and  must  retain  an  interest  of  at 
least  5  percent  of  the  face  amount  of  the 
loan.  The  participation  agreement  may 
be  executed  at  any  time  prior  to,  diuing, 
or  after  disbursement.  A  participating 
corporate  credit  union  must  exercise  the 
same  due  diligence  as  if  it  were  the 
originating  corporate  credit  union. 

(n)  Prepayment  penalties.  If  provided 
for  in  the  loan  contract,  a  corporate 
credit  union  is  authorized  to  assess 
prepayment  penalties  on  loans. 

S  704.8    Asset  and  liability  management 

(a)  Policies.  A  corporate  credit  imion 
must  o{)erate  according  to  a  vmtten 
asset  and  Uability  management  poUcy 
which  addresses,  at  a  minimum: 

(1)  The  purpose  and  objectives  of  the 
corporate  credit  union's  asset  and 
hability  activities; 

(2)  The  tests  that  will  be  used  to 
evaluate  instruments  prior  to  purchase; 

(3)  The  mtucimum  allowable 
percentage  decline  in  net  economic 
value  (NEV),  compared  to  current  NEV; 

(4)  'The  minimiim  allowable  NEV 
ratio; 

(5)  The  maximum  decline  in  net 
income  (before  reserve  transfers),  in 
percentage  and  dollar  terms,  compared 
to  current  net  income; 

(6)  PoUcy  Umits  and  specific  test 
parameters  for  the  interest  rate  risk 
simulation  tests  set  forth  in  paragraph 
(d)  of  this  section;  and 

(7)  The  modeling  of  indexes  that  serve 
as  references  in  financial  instrument 
coupon  formulas. 

(b)  Asset  and  liability  management 
committee  (ALCO).  A  corporate  credit 
union's  ALCO  must  have  at  least  one 
member  who  is  also  a  member  of  the 
board  of  directors.  The  ALCO  must 
review  asset  and  liabiUty  management 
reports  on  at  least  a  monthly  basis. 
These  reports  must  address  compliance 
with  Federal  Credit  Union  Act,  NCUA 
Rules  and  Regulations  (12  CFR  chapter 
Vn),  and  all  related  risk  management 
pohcies. 

(c)  Penalty  for  early  withdrawals.  A 
corporate  credit  union  that  permits  early 
certificate/share  withdrawals  must 
assess  market-based  penalties  sufficient 


to  cover  the  estimated  replacement  cost 
of  the  certificate/share  redeemed. 

(d)  Interest  rate  sensitivity  analysis. 
(1)  A  corporate  credit  imion  must: 

(i)  Evaluate  the  risk  in  its  balance 
sheet  by  measuring,  at  least  quarterly, 
the  impact  of  an  instantaneous, 
permanent,  and  parallel  shock  in  the 
Treasury  yield  curve  of  plus  and  minus 
100. 200.  and  300  basis  points  on  its 
NEV,  NEV  ratio,  and  net  interest 
income.  If  the  base  case  NEV  ratio  fells 
below  2  peroent'at  the  last  testing  date, 
these  tests  must  be  calculated  at  least 
monthly  until  the  base  case  NEV  ratio 
again  exceeds  2  percent; 

(ii)  Limit  its  risk  exposure  to  levels 
that  do  not  result  in  an  NEV  ratio  below 
1  percent;  and 

(iii)  Limit  its  risk  exposures  to  levels 
that  do  not  result  in  a  decline  in  NEV 
of  more  than  18  percent,  except  as 
provided  in  paragraph  (e)  of  this 
section. 

(2)  A  corporate  credit  imion  that  owns 
an  aggregate  amount  of  instruments 
which  possess  unmatched  embedded 
options  in  a  book  value  amount  which 
exceeds  200  percent  of  the  sum  of  its 
reserves  and  undivided  earnings  and 
paid-in  capital  must  conduct 
periodically,  as  appropriate,  additional 
tests  that  address  market  factors  which 
potentially  can  impact  the  value  of  the 
instruments  and  that  reflect  the  policy 
limits  addressed  in  paragraph  (a)  of  this 
section.  These  factors  should  include, 
but  not  be  limited  to,  the  following: 

(i)  Changes  in  the  shape  of  the 
Treasury  yield  curve; 

(ii)  Adjustments  to  prepayment 
projections  used  for  amortizing 
securities  to  consider  the  impact  of 
significantly  {aster/slower  prepayment 
speeds; 

(iii)  Adjustments  to  the  market  spread 
assumptions  for  non  Treasury 
instruments  to  consider  the  impact  of 
vtridening  spreads;  and 

(iv)  Adjustments  to  volatiUty 
assumptions  to  consider  the  impact  that 
changing  volatilities  have  on  embedded 
option  values. 

(e)  Base-plus.  (1)  In  performing  the 
rate  stress  tests  set  forth  in  paragraph 
(d)(l)(i)  of  this  section,  the  NEV  of  a 
corporate  credit  union  which  has  met 
the  requirements  of  this  paragraph  (e) 
may  decline  as  much  as  25  percent. 

(2)  The  corporate  credit  union  must 
meet  additional  management  and 
infrastructure  requirements  and  receive 
NCUA's  written  approval.  The 
additional  requirements  are  set  forth  in 
the  NCUA  publication  Guidelines  for 
Submission  of  Requests  for  Expanded 
Authority.  The  procedures  for 
processing  base-plus  authority  are  the 
same  as  those  set  forth  in  Appendix  B 


of  this  part  fw  requesting  expanded 
authorities. 

(3)  The  corporate  credit  union  must 
evaluate  monthly  th*thanges  in  NEV, 
NEV  ratio,  and  net  interest  income  for 
the  tests  set  forth  in  paragraph  (d)(l)(i) 
of  this  section. 

(4)  Regardless  of  the  amount  of 
instruments  which  possess  unmatched 
embedded  options,  the  corporate  credit 
union  must  conduct  periodicaify,  as 
appropriate,  the  tests  set  forth  in 
paragraph  (d)(2)  of  this  section. 

(f)  Regulatory  violations.  If  a  corporate 
credit  union's  base  case  NEV  or  NEV 
ratio  or  the  NEV  or  NEV  ratio  resulting 
from  the  tests  indicated  in  paragraph 
(d)(l)(i)  of  this  section  decline  below  the 
limits  established  by  this  part  and  are 
not  brought  into  comphance  within  10 
calendar  days,  operating  management  of 
the  corporate  credit  union  must 
immediately  report  the  information  to 
the  board  of  directors,  supervisory 
committee,  and  NCUA.  If  any  of  these 
measures  remain  below  the  limits 
estabhshed  by  this  part  within  30 
calendar  days  of  the  violation,  the 
corporate  credit  union  must  submit  a 
detailed,  written  action  plan  to  NCUA 
that  sets  forth  the  time  needed  and 
means  by  which  it  intends  to  correct  the 
violation.  If  NCUA  determines  that  the 
plan  is  unacceptable,  the  corporate 
credit  union  must  immediately 
restructure  the  balance  sheet  to  bring 
the  exposures  back  within  comphance 
or  adhere  to  an  alternative  course  of 
action  determined  by  NCUA. 

(g)  Policy  violations.  If  a  corporate 
credit  union's  NEV  or  NEV  ratio  for  any 
required  test(s)  exceed  the  limits 
established  by  the  board,  it  must 
determine  how  it  will  bring  the 
exposures  within  poUcy  limits.  The 
disclosure  to  the  board  of  the  limit 
violation  must  occur  no  later  than  its 
next  regularly  scheduled  board  meeting. 

f  704.9    Liquidity  management 

(a)  General.  In  the  management  of 
hquidity,  a  corporate  credit  union  must: 

(1)  Evaluate  the  potential  hquidity 
needs  of  its  membership  in  a  variety  of 
economic  scenarios; 

(2)  Regularly  monitor  sources  of 
internal  and  external  hquidity; 

(3)  Demonstrate  that  tne  accounting 
classification  of  investment  securities  is 
consistent  with  its  abihty  to  meet 
potential  hquidity  demands;  and 

(4)  Develop  a  contingency  funding 
plan  that  addresses  alternative  funding 
strategies  in  successively  deteriorating 
hqui(hty  scenarios.  The  plan  must: 

(i)  List  all  sources  of  hquidity,  by 
category  and  amount,  that  are  availaUe 
to  service  an  immediate  outflow  of 
funds  in  various  hquidity  scenarios; 


(ii)  Analyze  the  impact  that  potential 
changes  in  fair  value  v<rill  have  on  the 
disposition  of  assets  in  a  variety  of 
interest  rate  scenarios;  and 

(iii)  Be  reviewed  by  the  board  or  an 
appropriate  committee  no  less 
frequently  than  annually  or  as  market  or 
business  conditions  dictate. 

(b)  Borrowing.  A  corporate  credit 
unicMi  may  borrow  up  to  10  times 
capital  or  50  percent  of  shares 
(excluding  shares  created  by  the  use  of 
member  reverse  repurchase  agreements) 
and  capital,  whichever  is  greater.  CLF 
borrowings  and  borrowed  funds  created 
by  the  use  of  member  reverse 
repurchase  agreements  are  excluded 
firom  this  limit.  The  corporate  credit 
union  must  demonstrate  that  sufficient 
contingent  sources  of  hquidity  remain 
available. 

f  704.10    Divestiture. 

(a)  Any  corporate  credit  union  in 
possession  of  an  investment  that  fails  to 
meet  a  requirement  of  this  part  must, 
within  30  calendar  days  of  the  failure, 
report  the  failed  investment  to  its  board 
of  directors,  supervisory  committee,  and 
NCUA.  If  the  corporate  credit  union 
does  not  sell  the  failed  investment,  and 
the  investment  continues  to  fail  to  meet 
a  requirement  of  this  part,  the  corporate 
credit  union  must,  within  30  calendar 
days  of  the  failure,  provide  to  NCUA  a 
written  action  plan  that  addresses: 

(1)  The  investment's  characteristics 
and  risks; 

(2)  The  process  to  obtain  and 
adequately  evaluate  the  investment's 
market  pricing,  cash  flows,  and  risk; 

(3)  How  the  investment  fits  into  the 
credit  union's  asset  and  habiUty 
management  strategy; 

(4)  The  impact  that  either  holding  or 
selling  the  investment  will  have  on  the 
corporate  credit  union's  earnings, 
hquidity,  and  capital  in  different 
interest  rate  environments:  and 

(5)  The  likelihood  that  the  investment 
may  again  pass  the  requirements  of  this 
part. 

(b)  NCUA  may  require,  for  safety  and 
soundness  reasons,  a  shorter  time 
period  for  plan  development  than  that 
set  forth  in  paragraph  (a)  of  this  section. 

(c)  If  the  plan  described  in  paragraph 
(a)  of  this  section  is  not  approved  by 
NCUA,  the  credit  union  must  adhere  to 
NCUA's  directed  course  of  action. 

f  704.11    Corporate  Credit  Union  Service 
Organizations  (Corporate  CUSOs). 

(a)  A  corporate  CUSO  is  an  entity  that: 

(1)  Is  at  least  partly  owned  by  a 
corporate  credit  union; 

(2)  Primarily  serves  credit  unions; 

(3)  Restricts  its  services  to  those 
related  to  the  normal  course  of  business 
of  cie<kt  unions;  and 


(4)  Is  structured  as  a  corporation, 
limi^  habihty  company,  or  limited 
partnership  under  state  law. 

(b)  The  aggregate  of  all  investments  in 
and  loans  to  member  and  non  member 
corporate  CUSOs  shall  not  exceed  15 
percent  of  a  corporate  credit  union's 
capital  However,  a  corporate  credit 
union  may  loan  to  member  and  non 
member  corporate  CUSOs  an  additional 
15  percent  of  capital  if  collateraUzed  by 
assets  in  which  the  corporate  credit 
union  has  perfected  a  security  interest 
under  state  law.  A  corporate  credit 
union  may  not  use  this  authority  to 
acquire  control,  directly  or  indirectly,  of 
another  financial  institution,  or  to  invest 
in  shares,  stocks,  or  obhgations  of 
another  financial  institution,  insurance 
company,  trade  association,  hquidity 
facility,  or  similar  organization.  A 
corporate  CUSO  must  be  operated  as  an 
entity  separate  from  any  credit  union.  A 
corporate  credit  union  investing  in  or 
lending  to  a  corporate  CUSO  must 
obtain  a  written  legal  opinion  that  the 
corporate  CUSO  is  organized  and 
operated  in  such  a  manner  that  the 
corporate  credit  union  v>rill  not 
reasonably  be  held  Uable  for  the 
obhgations  of  the  corporate  CUSO.  This 
Qpinion  must  address  fectors  that  have 
led  courts  to  "pierce  the  corporate  veil," 
such  as  inadequate  capitahzation,  lack 
of  separate  corporate  identity,  common 
boards  of  directors  and  employees, 
control  of  one  entity  over  another,  and 
lack  of  separate  books  and  records. 

(c)  An  official  of  a  corporate  credit 
union  which  has  invested  in  or  loaned 
to  a  corporate  CUSO  may  not  receive, 
either  directly  or  indirectly,  any  salary, 
commission,  investment  income,  or 
other  income,  compensation,  or 
consideration  from  the  corporate  CUSO. 
This  prohibition  also  extends  to 
immediate  family  members  of  officials. 

(dj  Prior  to  milking  an  investment  in 
or  loan  to  a  corporate  CUSO,  a  corporate 
credit  union  must  obtain  a  written 
agreement  that  the  corporate  CUSO  will: 

(1)  FoUow  GAAP; 

(2)  Provide  financial  statements  to  the 
corporate  credit  union  at  least  quarterly; 

(3)  Obtain  an  annual  CPA  opinion 
audit  and  provide  a  copy  to  the 
corporate  credit  union;  and 

(4)  Allow  the  auditor,  board  of 
directors,  and  NCUA  complete  access  to 
its  books,  records,  and  any  other 
pertinent  documentation. 

(e)  Corporate  credit  union  authority  to 
invest  in  or  loan  to  a  CUSO  is  limited 
to  that  provided  in  this  section.  A 
corporate  credit  union  is  not  authorized 
to  invest  in  or  loan  to  a  CUSO  under 
§  701.27  of  this  chapter. 
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§704.12    Services. 

Except  for  correspondent  services  to  a 
non  member,  natural  person  credit 
union  branch  office  operating  in  the 
geographic  area  defined  'n  the  corporate 
credit  union's  charter,  a  corporate  credit 
union  may  provide  services  only  to  its 
members,  subject  to  the  limitations  of 
this  part.  A  corporate  credit  union  may 
not  provide  services  to  non  members 
through  agreements  with  other 
corporate  credit  unions  or  pursuant  to 
§  701.26  of  this  chapter,  except  with  the 
written  permission  of  NCUA. 

$704.13    Fixed  assets. 

(a)  A  corporate  credit  union's 
ownership  in  fixed  assets  shall  be 
limited  as  described  in  §  701.36  of  this 
chapter,  except  that  in  lieu  of 

§  701.36(c)(1)  through  (4)  of  this 
chapter,  paragraph  (b)  of  this  section 
apphes. 

(b)  A  corporate  credit  union  may 
invest  in  fixed  assets  where  the 
aggregate  of  all  such  investments  does 
not  exceed  15  percent  of  the  corporate 
credit  union's  capital.  A  corporate  credit 
imion  desiring  to  exceed  the  limitation 
shall  submit  a  written  request  to  NCUA. 
Requests  shall  be  supplemented  by  such 
statements  and  reports  as  NCUA  may 
require.  If  the  corporate  credit  union 
does  not  receive  notification  of  the 
action  taken  on  its  request  within  45 
calendar  days  of  the  date  all  required 
information  has  been  received,  it  may 
proceed  with  its  proposed  investment  in 
fixed  assets. 

§704.14    Representatton. 

(a)  Board  representation.  The  board 
shall  be  determined  as  stipulated  in  the 
standard  corporate  federal  credit  union 
bylaws  governing  election  procedures, 
provided  that: 

(1)  At  least  a  majority  of  directors, 
including  the  chair  of  the  board,  must 
serve  on  the  board  as  representatives  of 
member  credit  unions; 

(2)  The  chair  of  the  board  may  not 
serve  simultaneously  as  an  officer, 
director,  or  employee  of  a  credit  union 
trade  association; 

(3)  A  majority  of  directors  may  not 
serve  simultaneously  as  officers, 
directors,  or  employees  of  the  same 
credit  union  trade  association  or  its 
affiliates  (not  including  chapters  or 
other  subunits  of  a  state  trade 
association); 

(4)  For  purposes  of  meeting  the 
requirements  of  paragraphs  (a)(2)  and 
(a)(3)  of  this  section,  an  individual  may 
not  serve  as  a  director  or  chair  of  the 
board  if  that  individual  holds  a 
subordinate  employment  relationship  to 
another  employee  who  serves  as  an 


officer,  director,  or  employee  of  a  credit 
union  trade  association;  and 

(5)  In  the  case  of  a  corporate  credit 
union  whose  membership  is  composed 
of  more  than  25  f)ercent  non  credit 
unions,  the  majority  of  directors  serving 
as  representatives  of  member  credit 
unions,  including  the  chair,  must  be 
elected  only  by  member  credit  unions. 

(b)  Representatives  of  organizational 
members.  (1)  An  organizational  memljer 
of  a  corporate  credit  union  is  a  member 
that  is  not  a  natural  person.  An 
organizational  member  may  appoint  one 
of  its  members  or  officials  as  a 
representative  to  the  corporate  credit 
union.  The  representative  shall  be 
empowered  to  attend  membership 
meetings,  to  vote,  and  to  stemd  for 
election  on  behalf  of  the  member.  No 
individual  may  serve  as  the 
representative  of  more  than  one 
organizational  member  in  the  same 
corporate  credit  union. 

(2)  Any  vacancy  on  the  board  of  a 
corporate  credit  union  caused  by  a 
representative  being  unable  to  complete 
his  or  her  term  shall  be  filled  by  the 
board  of  the  corporate  credit  union 
according  to  its  bylaws  governing  the 
filling  of  board  vacancies. 

(c)  Recusal  provision.  (1)  No  director, 
committee  member,  officer,  or  employee 
of  a  corporate  credit  union  shall  in  any 
maimer,  directly  or  indirectly, 
participate  in  the  deUberation  upon  or 
the  determination  of  any  question 
affecting  his  or  her  peciuiiary  interest  or 
the  pecuniary  interest  of  any  entity 
(other  than  the  corporate  credit  union) 
in  which  he  or  she  is  interested,  except 
if  the  matter  involves  general  policy 
applicable  to  all  members,  such  as 
setting  dividend  or  loan  rates  or  fees  for 
services. 

(2)  An  individual  is  "interested"  in  an 
entity  if  he  or  she: 

(i)  Serves  as  a  director,  officer,  or 
employee  of  the  entity; 

(li)  Has  a  business,  ownership,  or 
deposit  relationship  with  the  entity;  or 

(iii)  Has  a  business,  financial,  or 
familial  relationship  with  an  individual 
whom  he  or  she  knows  has  a  pecuniary 
interest  in  the  entity. 

(3)  In  the  event  of  the  disqualification 
of  any  directors,  by  operation  of 
paragraph  (c)(1)  of  this  section,  the 
remaining  qualified  directors  present  at 
the  meeting,  if  constituting  a  quorum 
with  the  disqualified  directors,  may 
exercise,  by  majority  vote,  all  the 
powers  of  the  board  with  respect  to  the 
matter  under  consideration.  Where  all  of 
the  directors  are  disqualified,  the  matter 
must  be  decided  by  the  members  of  the 
corporate  credit  union. 

(4)  In  the  event  of  the  disquaUfication 
of  any  committee  member  by  operation 


of  paragraph  (c)(1)  of  this  section,  the 
remaining  qualified  committee 
members,  if  constituting  a  quorum  with 
the  disqualified  cdfhmittee  members, 
may  exercise,  by  majority  vote,  all  the 
powers  of  the  committee  with  respect  to 
the  matter  under  consideration.  Where 
all  of  the  committee  members  are 
disqualified,  the  matter  shall  be  decided 
by  the  board  of  directors. 

(d)  Administration.  (1)  A  corporate 
credit  union  shall  be  under  the  direction 
and  control  of  its  board  of  directors. 
While  the  board  may  delegate  the 
performance  of  administrative  duties, 
the  board  is  not  relieved  of  its 
responsibility  for  their  performance. 
The  board  may  employ  a  chief  executive 
officer  who  shall  have  such  authority 
and  such  powers  as  delegated  by  the 
board  to  conduct  business  from  day  to 
day.  Such  chief  executive  officer  must 
answer  solely  to  the  board  of  the 
corporate  credit  union,  and  may  not  be 
an  employee  of  a  credit  union  trade 
association. 

(2)  The  provisions  of  §701.14  of  this 
chapter  apply  to  corporate  credit 
unions,  except  that  where  "Regional 
Director"  is  used,  read  "NCUA  Board." 

§704.15    Audit  requirements. 

(a)  External  audit.  The  corporate 
credit  union  supervisory  committee 
shall  cause  an  annual  opinion  audit  of 
the  financial  statements  to  be  made.  The 
audit  must  be  performed  in  accordance 
with  generally  accepted  auditing 
standards  and  the  audited  financial 
statements  must  be  prepared  consistent 
with  GAAP,  except  where  law  or 
regulation  has  provided  for  a  departure 
from  GAAP.  The  supervisory  conmiittee 
shall  submit  the  audit  report  to  the 
board  of  directors.  A  copy  of  the  audit 
report,  and  copies  of  all 
conmiunications  that  are  provided  to 
the  corporate  credit  union  by  the 
external  auditor,  shall  be  submitted  to 
NCUA  within  30  calendar  days  after 
receipt  by  the  board  of  directors.  If 
requested  by  NCUA,  the  external 
auditor's  workpapers  shall  be  made 
available,  at  the  auditor's  office  or 
elsewhere,  for  NCUA's  review.  The 
corporate  credit  union  shall  submit  a 
summary  of  the  audit  report  to  the 
membership  at  the  next  annual  meeting. 

(b)  Internal  audit.  A  corporate  credit 
union  with  average  daily  assets  in 
excess  of  $400  million  for  the  preceding 
calendar  year,  or  as  ordered  by  NCUA, 
must  employ  or  contract,  on  a  full-  or 
part-time  basis,  the  services  of  an 
internal  auditor.  The  internal  auditor's 
responsibilities  will,  at  a  minimum, 
comply  with  the  Standards  and 
Professional  Practices  of  Internal 
Auditing,  as  established  by  the  Institute 


of  Internal  Auditors.  The  internal 
auditor  will  report  directly  to  the  chair 
of  the  corporate  credit  union's 
supervisory  committee,  who  may 
delegate  su|>ervision  of  the  internal 
auditor's  daily  activities  to  the  chief 
executive  officer  of  the  corporate  credit 
union.  The  internal  auditor's  reports, 
findings,  and  recommendations  will  be 
in  writing  and  presented  to  the 
supervisory  committee  no  less  than 
quarterly,  and  will  be  provided  upon 
request  to  the  external  auditor  and 
NCUA. 

§704.16    Contracta/wrttten  agreements. 

Services,  facilities,  persoimel.  or 
equipment  shared  with  any  party  shall 
be  supported  by  a  written  contract,  with 
the  duties  and  responsibilities  of  each 
party  specified  and  the  allocation  of 
service  fee/expenses  fully  supported 
and  documented. 

§  704.1 7    State-chartered  corporate  credit 
unions. 

(a)  This  part  does  not  expand  the 
powers  and  authorities  of  any  state- 
chartered  corporate  credit  union, 
beyond  those  powers  and  authorities 
provided  under  the  laws  of  the  state  in 
which  it  was  chartered. 

(b)  A  state-chartered  corporate  credit 
union  that  is  not  insured  by  the 
NCUSIF,  but  that  receives  funds  from 
federally  insured  credit  unions,  is 
considered  an  "institution-affiliated 
party"  within  the  meaning  of  Section 
206(r)  of  the  Federal  Credit  Union  Act. 
12U.S.C.  1786(r). 

(c)  NCUA  will  notify,  consult  with, 
and  provide  explanation  to  the 


appropriate  state  supervisory  authority 
before  taking  administrative  action 
against  a  state-chartered  corporate  credit 
union. 

§704.18    Fidelity  bond  coverage. 

(a)  Scope.  This  section  provides  the 
fidelity  bond  requirements  for 
employees  and  officials  in  corporate 
credit  unions. 

(b)  Review  of  coverage.  The  board  of 
directors  of  each  corporate  credit  union 
shall,  at  least  annually,  carefully  review 
the  bond  coverage  in  force  to  determine 
its  adequacy  in  relation  to  risk  exposure 
and  to  the  minimum  requirements  in 
this  section. 

(c)  Minimum  coverage;  approved 
forms.  Every  corporate  credit  union  will 
maintain  bond  coverage  with  a  company 
holding  a  certificate  of  authority  from 
the  Secretary  of  the  Treasury.  All  bond 
forms,  and  any  riders  and  endorsements 
which  limit  the  coverage  provided  by 
approved  bond  forms,  must  receive  the 
prior  written  approval  of  NCUA. 
Fidelity  bonds  must  provide  coverage 
for  the  fi^ud  and  dishonesty  of  all 
employees,  directors,  officers,  and 
supervisory  and  credit  committee 
members.  Notwithstanding  the 
foregoing,  all  bonds  must  include  a 
provision,  in  a  form  approved  by  NCUA. 
requiring  vmtten  notification  by  surety 
to  NCUA: 

(1)  When  the  bond  of  a  credit  union 
is  terminated  in  its  entirety: 

(2)  When  bond  coverage  is 
terminated,  by  issuance  of  a  written 
notice,  on  an  employee,  director,  officer, 
supervisory  or  credit  committee 
member,  or 


(3)  When  a  deductible  is  increased 
above  permissible  limits.  Said 
notification  shall  be  sent  to  NCUA  and 
shall  include  a  brief  statement  of  cause 
for  termination  or  increase. 

(d)  Minimum  coverage  amounts.  (1) 
The  minimum  amount  of  bond  coverage 
will  be  computed  based  on  the 
corporate  credit  union's  daily  average 
net  assets  for  the  preceding  calendar 
year.  The  following  table  lists  the 
minimum  requirements: 


Daily  average  net  assets 

Minimum 

bond 
(million) 

Less  than  S50  nrvlHon 

S1  0 

$50-$99  million ; 

2.0 
4.0 
6.0 
B.0 

$100-$499  million 

$500-$999  million 

$1 .0-$1 .999  btllion 

$2.0-$4.999  billion  .„ 

100 

$5.0-$9.999  billion 

150 

$10.0-$24.999  billion 

200 

$25.0  billion  plus 

250 

(2)  It  is  the  duty  of  the  board  of 
directors  of  each  corporate  credit  um'on 
to  provide  adequate  protection  to  meet 
its  unique  circimistances  by  obtaining, 
when  necessary,  bond  coverage  in 
excess  of  the  minimiuns  in  the  table  in 
paragraph  (d)(1)  of  this  section. 

(e)  Deductibles.  (1)  The  maximimi 
amoujit  of  deductibles  allowed  are 
based  on  the  corporate  credit  union's 
reserve  ratio.  The  following  table  sets 
out  the  maximum  deductibles,  except 
that  in  each  category  the  maximum 
deductible  shall  be  $5  million: 


Resen/e  ratio 


Less  than  1 .0  percent  

1.0-1 .74  percent  

1.75-2.24  percent  

Greater  than  2.25  percent 


Maximum  deductMe 


7.5  percent  of  the  sum  of  reserves  and  undivided  earnings  and  paid-in  capital. 
10.0  oercent  of  the  sum  of  reserves  and  undivided  earnings  and  paid-in  capital 
12.0  percent  of  the  sum  of  reserves  and  undivided  earnings  and  paid-in  capital. 
15.0  percent  of4he  sum  of  reserves  and  undivided  earnings  and  paid-in  capital. 


(2)  A  deductible  may  be  applied 
separately  to  one  or  more  insuring 
clauses  in  a  blanket  bond.  E)eductibles 
in  excess  of  those  showing  in  this 
section  must  have  the  written  approval 
of  NCUA  at  least  30  calendar  days  prior 
to  the  effective  date  of  the  deductibles. 

(f)  Additional  coverage.  NCUA  may 
require  additional  coverage  for  any 
corporate  credit  union  when,  in  the 
opinion  of  NCUA,  current  coverage  is 
insufficient.  Tbe  board  of  directors  of 
the  corporate  credit  imion  must  obtain 
additional  coverage  within  30  calendar 
days  after  the  date  of  written  notice 
fitjm  NCUA. 


IMI 


§704.19    Wholesale  corporate  credit 
unions. 

(a)  General.  Wholesale  corporate 
credit  unions  are  subject  to  the 
preceding  requirements  of  this  part, 
except  as  set  forth  in  this  section. 

(b)  Capital.  (1)  A  wholesale  corporate 
credit  union  will  maintain  a  minimum 
capital  ratio  of  5  percent. 

(2)  A  wholesale  corporate  credit 
union  shall  make  reserve  transfers  at  the 
.  lower  of  .10  percent  of  its  moving  daily 
average  net  assets  or  the  amoimt  that 
would  be  required  under  §  704.3(c). 

(i)  Required  transfers  are  to  be  made 
from  earnings  in  either  the  prior 
calendar  month  or  prior  twelve-month 
period.  Transfers  made  during  the  prior 


twelve-month  period  must  be  greater 
than  or  equal  to  the  aggregate  amount  of 
required  reserve  transfers  for  each  of  the 
months  in  that  twelve-month  period. 
(ii)  NCUA  and,  in  the  case  of  state- 
chartered  wholesale  corporate  credit 
unions,  the  state  supervisory  authority, 
must  be  notified  within  30  calendar 
days  of  the  close  of  any  calendar  month 
in  which  a  wholesale  corporate  credit 
union's  required  reserve  transfer 
exceeds  earnings  for  that  month.  The 
notice  must  include  the  dollar  amounts 
of  the  required  reserve  transfer  and 
earnings  for  that  month  and  for  the  prior 
twelve-month  period.  TTie  notice  must 
also  provide  an  explanation  of  why  the 
current  month's  required  reserve 


12948     Federal  Register  /  Vol.  62,  No.  53  /  Wednesday,  March  19,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62.  No.  53  /  Wednesday,  March  19,  1997  /  Rules  and  Regulations      12949 


transfer  exceeded  earnings  for  that 
month. 

(c)  Asset  and  liability  management. 
1l)  In  conducting  the  interest  rate 
sensitivity  analysis  set  forth  in 
§  704.8(dj(l)(i).  a  wholesale  corporate 
credit  union  must  limit  its  risk  exposure 
to  levels  that  do  not  result,  at  any  time, 
in  an  NEV  ratio  below  .75  percent  or  a 
decline  in  NEV  of  more  than  35  percent. 

(2)  A  wholesale  corporate  credit 
union  must  obtain,  at  its  expense,  an 
annual  third-party  review  of  its  asset 
and  Uabihty  management  modeling 
system. 

Appendix  A  to  Part  704 — ^Model  Forms 

This  appendix  contains  sample  forms 
intended  for  use  by  corporate  credit  unions 
to  aid  in  compliance  with  the  membership 
capital  account  and  paid-in  capital  disclosure 
requirements  of  §  704.2.  Corporate  credit 
unions  that  use  this  form  will  be  in 
compliance  with  those  requirements. 

Sample  Fonn  1 

Terms  and  Conditions  of  Membership  Capital 
Account 

(1)  A  membership  capital  account  is  not 
subiect  to  share  insurance  coverage  by  the 
NCIJSIF  or  other  deposit  insurer. 

(2)  A  member  credit  union  may  withdraw 
membership  capital  with  three  years'  notice. 

(3)  Mambersbip  capital  cannot  be  used  to 
pladgB  borrowings. 

(4)  Membership  capital  is  available  to 
cover  losses  that  exceed  reserves  and 
undivided  earnings  and  piaid-in  capital. 

(5)  Where  the  corporate  credit  imion  is 
liquidated,  membership  capital  accotmts  are 
payable  only  after  satisbction  of  all  liabilities 
of  the  liquidation  estate  including  iminsured 
obligations  to  shareholders  and  the  NCUSIF. 
If  the  form  is  used  when  an  account  is 
opened,  it  must  also  contain  the  following 
statement: 

I  have  read  the  above  terms  and  conditions 
and  I  undmstand  them.  I  further  agree  to 
maintain  in  the  credit  union's  files  the 
annual  notice  of  terms  and  conditions  of  the 
membership  capital  account 
The  form  must  be  signed  by  either  all  of  the 
directors  of  the  member  credit  union  or,  if 
authorized  by  board  resolution,  the  chair  and 
secretary  of  the  board  of  the  credit  union. 

If  tlie  fonn  is  used  for  the  annual  notice 
requirement,  it  must  be  signed  by  the  chair 
of  the  corporate  credit  imion.  The  chair  must 
then  sign  a  statement  which  certifies  that  the 
form  has  been  sent  to  member  credit  unions 
with  membership  capital  accounts.  The 
certification  must  be  maintained  in  the 
corporate  credit  union's  files  and  be  available 
for  examiner  review. 

Sample  Form  2 

Terms  and  Conditions  of  Paid-in  Capital 

(1)  Paid-in  capital  is  not  subject  to  share 
insurance  coverage  by  the  NCUSIF  or  other 
deposit  insurer. 

(2)  The  funds  are  callable  only  at  the 
option  of  the  corpcwate  credit  union  and  only 
if  the  corporate  credit  union  meets  its 


minimum  level  of  required  capital  after  the 
funds  are  called. 

(3)  Paid-in  capital  is  available  to  cover 
losses  that  exceed  reserves  and  ludivided 
earnings. 

(4)  Paid-in  capital  is  subordinate  to 
membership  capital  and  the  NCUSIF. 

If  the  form  is  used  when  a  paid-in  capital 
instrument  is  created,  it  must  also  contain 
the  following  statement: 

I  have  read  the  above  terms  and  conditions 
and  I  understand  them.  I  farther  agree  to 
maintain  in  the  credit  union's  files  the 
aimual  notice  of  terms  and  conditions  of  the 
paid-in  capital  instrument. 
The  form  must  be  signed  by  either  all  of  the 
directors  of  the  credit  union  or,  if  authorized 
by  board  resolution,  the  chair  and  secretary 
of  the  board  of  the  credit  union. 

If  the  form  is  used  for  the  annual  notice 
requirement,  it  must  be  signed  by  the  chair 
of  the  corporate  credit  union.  The  chair  must 
then  sign  a  statement  which  certifies  that  the 
form  has  been  sent  to  credit  unions  with 
paid-in  capital  accounts.  The  certification 
must  be  maintained  in  the  corporate  credit 
union's  files  and  be  available  for  examiner 
review. 

Appendix  B  to  Part  704 —  Expanded 
Authorities  and  Requirements 

A  corporate  credit  union  may  obtain 
exf>anded  authorities  if  it  meets  all  of  the 
requirements  of  this  |}art  704,  fulfills 
additional  capital,  management, 
infrastructure,  and  asset  and  liability 
requirements,  and  receives  NCUA's  written 
approval.  The  additional  requirements  and 
authorities  are  set  forth  in  this  Apptendix  and 
in  the  NCUA  publication  Guidelines  for 
Submission  of  Requests  for  Expanded 
Authority.  A  corporate  credit  union  which 
seeks  expanded  authorities  must  submit  to 
NCUA  a  self-assessment  plan  which  analyzes 
and  supports  its  request.  A  corporate  credit 
union  may  adopt  expanded  authorities  when 
NCUA  has  provided  final  approval.  If  NCUA 
denies  a  request  for  expanded  authorities,  it 
will  advise  the  corporate  of  the  reasons  for 
the  denial  and  what  it  must  do  to  resubmit 
its  request.  NCUA  may  revoke  these 
expanded  authorities  at  any  time  if  an 
analysis  indicates  a  significant  deficiency. 
NCUA  will  notify  the  corporate  credit  union 
in  writing  of  tlM  identified  deficiency.  A 
coqx>rate  credit  union  may  request,  in 
writing,  reinstatement  of  the  revoked 
authorities  by  providing  a  self-assessment 
plan  which  details  how  it  has  corrected  these 
deficiencies. 

(a)  In  order  to  participate  in  the  authorities 
set  forth  in  paragraphs  (b)  through  (d)  of  this 
Paut  I,  a  corporate  credit  union  must: 

(1)  Have  a  minimum  capital  ratio  of  5 
percent; 

(2)  Evaluate  monthly  the  changes  in  NEV, 
NEV  ratio,  and  net  interest  income  for  the 
tests  set  forth  in  $704.8(d)(l)(i);  and 

(3}  Regardless  of  the  amount  of  instruments 
which  possess  unmatched  embedded 
options,  conduct  periodically,  as  appropriate, 
the  tests  set  forth  in  S  704.8(d)(2). 

(b)  A  corporate  credit  union  which  has  met 
the  requirements  of  paragraph  (a)  of  this  Part 
I  is  not  bound  by  the  concentration  limits  on 
investmenu  set  forth  at  $  704.6(cKl)  and  (2). 


Instead,  the  corporate  credit  union  must 
establish  limits  on  such  investments  as  a 
percentage  of  the  sum  of  reserves  and 
undivided  earnings  and  paid-in  capital  that 
take  into  account  the  relative  amount  of 
credit  risk  exposure  based  upon,  but  not 
limited  to,  the  legal  and  financial  structure  of 
the  transaction,  the  collateral,  all  other  types 
of  credit  enhancement,  and  the  term  of  the 
transaction. 

(c)  A  corp>orate  credit  union  which  has  met 
the  requirements  of  paragraph  (a)  of  this  Part 
I  may: 

(1)  Except  for  investments  in  a  wholesale 
corporate  credit  union,  invest  in  non  secured 
obligations  of  any  single  domestic  issuer  up 
to  150  percent  of  the  sum  of  reserves  and 
undivided  earnings  end  paid-in  capital; 

(2)  Purchase  long-term  investments  rated 
no  lower  than  AA-(or  equivalent); 

(3)  Purchase  asset-backed  securities  rated 
no  lower  than  AA  (or  equivalent); 

(4)  Engage  in  short  sales  of  permissible 
investments  to  reduce  interest  rate  risk; 

(5)  Purchase  principal  only  (PO)  stripped 
mortgage-backed  securities  to  reduce  interest 
rate  risk; 

(6)  Purchase  CMOs/REMICs  using  fewer 
prepayment  models  than  required  in 

§  704.5(c)(6); 

(7)  Enter  into  a  repurchase  transaction 
where  the  collateral  securities  are  rated  no 
lower  than  A  (or  equivalent): 

(8)  Enter  into  a  dollar  roll  transaction;  and 

(9)  Engage  in  when-issued  trading,  when 
accounted  for  on  a  trade  date  basis. 

(d)  In  performing  the  rate  stress  tests  set 
forth  in  §  704.8(d)(l)(i),  the  NEV  of  a 
corporate  credit  union  which  has  met  the 
requirements  of  paragraph  (a)  of  this  Part  I 
may  decline  as  much  as  35  percent. 

(e)  The  maximum  aggregate  amount  in 
unsecured  loans  and  irrevocable  lines  of 
credit  to  any  one  member  credit  union, 
excluding  pass-through  and  guaranteed  loans 
from  the  CLF  and  the  NCUSIF,  shall  not 
exceed  100  percent  of  the  corporate  credit 
union's  capital.  The  board  of  directors  will 
establish  the  limit,  as  a  percent  of  the 
corporate  credit  union's  capital  plus  pledged 
shares,  for  secured  loans  and  irrevocable 
lines  of  credit 

Paitn 

(a)  In  order  to  participate  in  the  authorities 
set  forth  in  paragraphs  (bHd)  of  this  Part  II, 
a  corporate  credit  union  must: 

(1)  Have  a  minimum  capital  ratio  of  6 
percent;  and 

(2)  Evaluate  monthly  the  changes  in  NEV, 
NEV  ratio,  and  net  interest  income  for  the 
tests  set  forth  in  §  704.8(d)(l)(i);  and 

(3)  Regardless  of  the  amount  of  instruments 
which  possess  unmatched  embedded 
options,  conduct  periodically,  as  appropriate, 
the  tests  set  forth  in  $  704.8(d)(2). 

(b)  A  corporate  credit  union  which  has  met 
the  requirements  of  paragraph  (a)  of  this  Part 
n  is  not  bound  by  the  concentration  limits  on 
investments  set  forth  at  §  704.6(c)  (1)  and  (2). 
Instead,  the  corpMsrate  credit  union  must 
establish  limits  on  such  investments  as  a 
(Mrcentage  of  the  siun  of  reserves  and 
undivided  earnings  and  [>aid-in  capital,  that 
take  into  account  the  relative  amount  of 
credit  risk  expwsure  based  upmn,  but  not 


limited  to,  the  Jegal  and  financial  structure  of 
the  transaction,  the  collateral,  all  other  typjes 
of  credit  enhancement,  and  the  term  of  the 
transaction. 

(c)  A  corporate  credit  imion  which  has  met 
the  requirements  of  p>aragraph  (a)  of  this  Part 
Omay: 

(1)  Except  for  investments  in  a  wholesale 
corporate  credit  union,  invest  in  nonsecured 
obligations  of  any  single  domestic  issuer  up 
to  250  percent  of  the  sum  of  reserves  and 
undivided  earnings  and  pwid-in  capital; 

(2)  Purchase  long-term  investments  rated 
no  lower  than  A  -  (or  equivalent); 

(3)  Purchase  asset-backed  securities  rated 
no  lower  tlian  AA  (or  equivalent): 

(4)  Engage  in  short  sales  of  p>ermissible 
investments  to  reduce  interest  rate  risk; 

(5)  Purchase  princi{>al  only  (PO)  stripped 
mortgage-backeid  securities  to  reduce  interest 
rate  risk; 

(6)  Purchase  CMOs/REMICs  using  fewer 
prepayment  models  than  required  in 

S  704.5(c)(6); 

(7)  Enter  into  a  dollar  roll  transaction;  and 

(8)  Engage  in  when-issued  trading,  when 
accounted  for  on  a  trade  date  basis. 

(d)  In  performing  the  rate  stress  tests  set 
forth  in  §  704.8(d)(l)(i),  the  NEV  of  a 
corporate  credit  union  which  has  met  the 
requirements  of  pjaragraph  (a)  of  this  Part  II 
may  decline  as  much  as  50  percent. 

(e)  The  maximum  aggregate  amount  in 
secured  and  unsecvued  loans  and  irrevocable 
lines  of  credit  to  any  one  member  credit 
union,  excluding  p>ass-through  and 
guaranteed  loans  from  the  CLF  and  the 
NCUSIF.  shall  be  established  by  the  board  of 
directors  as  a  percentage  of  the  corporate 
credit  union's  capital  plus  pledged  shares. 

Partm 

(a)  A  corporate  credit  luiion  which  has  met 
the  requirements  of  p>aragraph  (a)  of  either 
Part  I  or  Part  II  of  this  Appendix  may  invest 
in: 

(1)  Debt  obligations  of  a  foreign  country: 
and 

(2)  Depjosits  in.  the  sale  of  federal  funds  to, 
and  debt  obligations  of  foreign  banks  or 
obligations  guaranteed  by  these  banks. 

(b)  All  foreign  investments  are  subject  to 
the  following  requirements: 

(i)  Short-term  investments  must  be  rated  no 
lower  than  A-1  (or  equivalent); 

(ii)  Long-term  investments  must  be  rated 
no  lower  than  AA  (or  equivalent); 

(iii)  A  sovereign  issuer,  and/or  the  country 
in  which  a  bank  issuer/guarantor  is 
organized,  must  be  rated  no  lower  than  AA 
(or  equivalent)  for  px>litical  and  economic 
stability; 

(iv)  A  bank  issuer/guarantor  must  be  rated 
no  lower  than  AA; 

(v)  For  each  approved  foreign  bank  line, 
the  corporate  credit  union  must  identify  the 
specific  banking  centers  and  branches  to 
which  it  will  lend  funds; 

(vi)  Non  secured  obligations  of  any  single 
foreign  issuer  may  not  exceed  150  percent  of 
the  sum  of  reserves  and  undivided  earnings 
and  ptaid-in  capital;  and 

(vii)  Non  secured  obligations  in  any  single 
foreign  country  may  not  exceed  500  percent 
of  the  sum  of  reserves  and  undivided 
earnings  and  pnid-in  capital. 


Part  IV 

A  corporate  credit  union  which  has  met 
the  requirements  of  paragraph  (a)  of  either 
Part  I  or  Part  D  of  this  Appendix  may  engage 
in  derivatives  transactions  which  are  directly 
related  to  its  financial  activities  and  which 
have  been  specifically  approved  by  NCUA.  A 
corporate  credit  union  may  use  such 
derivatives  authority  only  for  the  purpx»es  of 
creating  structured  instruments  and  hedging 
its  own  balance  sheet  and  the  balance  sheets 
of  its  members. 

PART  709— INVOLUNTARY 
LIQUIDATION  OF  FEDERAL  CREDIT 
UNIONS  AND  ADJUDICATION  OF 
CREDITOR  CLAIMS  INVOLVING 
FEDERALLY  INSURED  CREDIT 
UNIONS  IN  LIQUIDATION 

2.  The  authority  citation  for  part  709 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766;  Pub.  L.  101-73, 
103  Stat  183,  530  (1989)  (12  U.S.C.  1787  et 
seq.). 

3.  Section  709.5  is  amended  by 
revising  paragraphs  (b)(7)  and  (b)(8)  and 
adding  paragraph  (b)(9)  to  read  as 
follows: 

§  709.5    Payout  prtortttes  in  Involuntary 
liquidation. 


(b)*  *  • 

(7)  In  a  case  involving  hquidation  of 
a  corporate  credit  tmion,  membership 
capital; 

(8)  In  a  case  involving  hquidation  of 
a  low-income  designated  credit  imion, 
any  outstanding  secondary  capital 
accotmts  issued  pursuant  to  the 
authority  of  §§  701.34  or  741.204(c)  of 
this  chapter;  and 

(9)  In  a  case  involving  hquidation  of 

a  corporate  credit  imion,  paid-in  capital. 


PART  741— REQUIREMENTS  FOR 
INSURANCE 

4.  The  authority  citation  for  part  741 
continues  torread  as  follows: 

Authority:  12  U.S.C.  1757, 1766,  and  1781- 
1790.  Section  741.4  is  also  authorized  by  31 
U.S.C  3717. 

5.  Section  741.219  is  added  to  read  as 
follows: 

§  741 .21 9    Investment  requirements. 

Any  credit  union  which  is  insured 
pursuant  to  Title  0  of  the  Act  must 
adhere  to  the  requirements  stated  in  part 
703  of  this  chapter  concerning 
transacting  business  with  corporate 
credit  unions. 

[FR  Doc.  97-6417  Filed  3-18-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  94-CE-34-nAD;  Amendmant  3»- 
9967;  AD  97-06-10] 

RtN2120^AA64 

Airworthin«S8  Directives;  Raytheon 
Aircraft  Company  (Formerly  Beech 
Aircraft  Corporation)  Model  76 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

StihMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  91-14-14, 
which  currently  requires  rep)etitively 
inspecting  the  main  landing  gear  (MLG) 
"A"  frame  assembUes  for  cracks  on 
Raytheon  Aircraft  Company  (Raytheon) 
Model  76  airplanes  (formerly  referred  to 
as  Beech  Model  76  airplanes),  and 
replacing  any  assembly  found  cracked. 
AD  91-14-14  resulted  from  reports  of 
fatigue  cracks  developing  on  the  MLG 
"A"  frame  assemblies  of  the  affected 
airplanes.  Raytheon  has  developed 
improved  design  MLG  "A"  fr^me 
assembhes,  and  the  Federal  Aviation 
Administration  (FAA)  has  determined 
that  Model  76  airplanes  with  an 
improved  design  "A"  frame  assembly 
installed  on  both  the  left  and  right  MLG 
should  be  exempt  from  AD  91-14-14. 
This  action  retains  the  requirement  of 
repetitively  inspecting  the  MLG  "A" 
frame  assembhes  for  cracks  and 
replacing  any  cracked  "A"  frame 
assembly  only  for  those  Model  76 
airplanes  that  do  not  have  the  improved 
design  parts  installed.  The  actions 
s{>ecified  by  this  AD  are  intended  to 
prevent  MLG  failure  because  of  a 
cracked  "A"  frame  assembly,  which 
could  result  in  loss  of  control  of  the 
airplane  during  landing  operations. 
DATES:  Effective  May  16, 1997. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rbgister  as  of  May  16, 
1997. 

ADDRESSES:  Service  information  that 
apphes  to  this  AD  may  be  obtained  from 
the  Raytheon  Aircraft  Company,  P.O. 
Box  85,  Wichita,  ICansas  67201-0085. 
This  information  may  also  be  examined 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-CE-34-AD,  Room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Engler,  Aerospace  Safety 
Engineer.  FAA,  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road, 
Mid-Continent  Airport,  Wichita.  Kansas 
67209:  telephone  (316)  946-4122; 
facsimile  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  the 
This  AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Raytheon  Model  76  airplanes 
(formerly  referred  to  as  Beech  Model  76 
airplanes)  was  pubhshed  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  October  18.  1996 
(61  FR  54368).  The  NPRM  proposed  to 
supersede  AD  91-14-14  with  a  new  AD 
that  wovdd  retain  the  requirement  of 
repetitively  inspecting  the  MLG  "A" 
frame  assemblies  for  cracks  and 
replacing  any  part  found  cracked,  but 
would  exempt  those  airplanes  with  both 
a  F/N  105-810023-75  (left)  and  F/N 
105-810023-76  (right)  MLG  "A"  frame 
assembly  installed.  Accomplishment  of 
the  proposed  repetitive  inspections  as 
specified  in  the  NPRM  would  be  in 
accordance  with  Raytheon  Mandatory 
Service  Bulletin  No.  2361,  Revision  m. 
dated  Jime  1996. 

The  NPRM  was  the  residt  of  Raytheon 
developing  improved  design  MLG  "A" 
frame  assembfies,  and  the  FAA 
determining  that  Model  76  airplanes 
with  an  improved  design  "A"  frame 
assembly  installed  on  both  the  left  and 
right  MLG  should  be  exempt  from  AD 
91-14-14. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Detenninatioii 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  tha  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  pubUc  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  437  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
2  wOTkhoiu^  per  airplane  to  accompUsh 
the  required  action,  and  that  the  average 


labor  rate  is  approximately  $60  an  hour. 
Based  on  these  figvu^s,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $52,440.  These  figiires 
only  take  into  account  the  cost  of  the 
required  initial  inspection;  repetitive 
inspection  costs  and  costs  for  replacing 
any  cracked  MLG  "A"  frame  assemblies 
are  not  included  in  these  figures. 

The  FAA  has  no  way  of  determining 
how  many  airplanes  will  have  cracked 
MLG  "A"  frame  assemblies  or  how 
many  repetitive  inspections  each 
affected  owner/operator  will  incur  over 
the  life  of  the  airplane. 

The  only  difference  between  this  AD 
and  AD  91-14-14  is  that  this  AD 
exempts  airplanes  with  the  improved 
MLG  "A"  frame  assemblies  installed. 
Therefore,  the  cost  impact  of  this  AD  is 
less  than  that  already  required  by  AD 
91-14-14  because  the  FAA  beUeves  that 
some  airplanes  will  have  the  improved 
MLG  "A"  frame  assembUes  installed. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  siifBcient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Pohdes  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
91-14-14.  Amendment  39-7055  (56  FR 
29173,  June  26, 1991),  and  by  adding  a 
new  AD  to  read  as  follows: 

97-06-10    Raytheon  Aircraft  Company 
(formerly  Beech  Aircraft  Corporation): 

Amendment  39-9967;  Docket  No.  94- 
CE-34-AD.  Supersedes  AD  91-14-14, 
Amendment  39-7055. 

Applicability:  Model  76  airplanes  (serial 
numbers  ME-1  through  ME-437).  certificated 
in  any  category,  that  do  not  have  both  a  part 
number  (P/N)  105-«10023-75  (left)  and  P/N 
105-810023-76  (right)  main  landing  gear 
(MLG)  "A"  frame  assembly  installed. 

Note  1:  This  AD  applies  to  each  airplane 
idenUfied  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  t)een  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
l>een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  initally  within  the 
next  SO  hours  time-in-service  (TIS)  after  the 
effective  date  of  this  AD,  unless  already 
accomplished  (compliance  with  AD  91-14- 
14),  and  thereafter  at  intervals  not  to  exceed 
100  hours  TIS . 

To  prevent  MLG  failura  because  of  a 
cracked  "A"  frame  assembly,  which  could 
result  in  loss  of  control  of  the  airplane  during 
landing  operations,  accomplish  the 
following: 

(a)  Inspect,  using  both  visual  and  dye 
penetrant  methods,  both  the  left  and  right 
MLG  "A"  frame  assemblies  for  cracks  in 
accordance  with  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  Raytheon 
Mandatory  Service  Bulletin  No.  2361, 
Revision  DI.  dated  June  1996.  Pay  fmrticular 
anention  to  the  tips  of  the  gussets  and  the 
small  corrosion  treatment  hole  adjacent  to 
the  gusset 

(b)  If  any  MLG  "A"  frame  assembly  is 
found  cracked  during  any  inspection 
required  by  this  AD.  prior  to  further  flight, 
replace  the  assembly  with  one  of  the 
following  in  accordance  with  Chapter  32  of 
the  Raytheon  Model  76  Maintenance  Manual: 

(1)  A  new  MLG  "A"  frame  assembly  with 
the  same  P/N  as  that  fbimd  cracked.  The  100- 
hour  TIS  repetitive  inspection  requirement 
still  applies  when  this  design  "A"  frame  is 
installed. 

(2)  A  P/N  105-810023-75  (left)  or  P/N 
105-810023-78  (right)  main  MLG  "A"  frame 


assembly,  as  applicable.  Repetitive 
inspections  are  no  longer  required  on  an 
MLG  "A"  frame  assembly  incorporating  this 
design  configuration.  Repetitive  inspections 
are  still  required  on  an  MLG  "A"  frame 
assembly  if  it  does  not  incorporate  this 
improved  design  configuration. 

(c)  Installing  both  P/N  105-810023-75 
(left)  and  P/N  105-810023-76  (right)  MLG 
"A"  &Bme  assemblies  eliminates  the 
repetitive  inspection  requirement  of  this  AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita.  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
conmients  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(f)  The  inspection  required  by  this  AD  shall 
be  done  in  accordance  with  Raytheon 
Mandatory  Service  Bulletin  No.  2361. 
Revision  HI,  dated  June  1996.  This 
incorporation  by  refierence  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.G  552(a)  and  1  CFR 
part  51.  Copies  may  he  obtained  from  the 
Raytheon  Aircraft  Company,  P.O.  Box  85, 
WichiU,  Kansas  67201-0085.  Copies  may  be 
inspected  at  the  FAA.  Central  R^on.  Office 
of  the  Assistant  Chief  Counsel,  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Rc^ster,  800 
North  Capitol  Street.  NW..  suite  700. 
Washington,  DC. 

(g)  This  amendment  (39-9967)  supersedes 
AD  91-14-14,  Amendment  39-7055. 

(h)  This  amendment  (39-9967)  becomes 
efEsctive  on  May  16. 1997.  Issued  in  Kansas 
City.  Missouri,  on  March  6. 1997. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Sennce. 

(FR  Doc.  97-6539  Filed  3-18-97;  8:45  am] 

BILUNQ  CODE  4»10-13-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 

[Docket  No.  91C-0189] 

Listing  of  Color  Additives  for  Coloring 
Contact  Lenses;  1,4-Bis[(2- 
hydroxyethyl)an)ino]-9,10- 
anthracenedione  bis(2-propenoic)ester 
copolymers;  Confirmation  of  Effective 
Date 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  confirmation  of 
effective  date. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  November  5,  1996.  for 
the  final  rule  that  amended  the  color 
additive  regtdations  to  provide  for  the 
safe  use  of  the  colored  reaction  products 
fonned  by  copolymerizing  1.4-bis((2- 
hydroxyethyl)amino]-9.10- 
anthracenedione  bis(2-propenoic)ester 
either  with  glyceryl  methacrylate/ 
methyl  methacrylate/ethylene  glycol 
dimethacrylate  monomers  or  with  N,N- 
dimethyl  acrylamide/methyl 
methacrylate/ethylene  glycol 
dimethacrylate  monomere  to  fonn 
contact  lenses. 

DATES:  Effective  date  confirmed: 
November  5. 1996. 

FOR  FURTHER  INFORMATION  CONTACT": 
Helen  R.  Thorsheim.  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFS- 
216).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3092. 

SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  October  3,  1996  (61 
FR  51584),  FDA  amended  21  CFR  part 
73  to  provide  for  the  safe  use  of  the 
colored  reaction  products  formed  by 
copolymerizing  1.4-bis[(2- 
hydroxyethyl)amino]-9.10- 
anthracenedione  bis(2-propenoic)ester 
either  with  glyceryl  methacrylate/ 
methyl  methacrylate/ethylene  glycol 
dimethacrylate  monomers  or  with  N,N- 
dimethyl  acrylamide/methyl 
methacrylate/ethylene  glycol 
dimethacrylate  monomers  to  form 
contact  lenses. 

FDA  gave  interested  persons  until 
November  4. 1996,  to  file  objections  or 
requests  for  a  hearing.  The  agency 
received  no  objections  or  requests  for  a 
hearing  on  the  final  nile.  Therefore. 
FDA  finds  that  the  final  rule  pubfished 
in  the  Federal  Register  of  October  3. 
1996,  should  be  confirmed. 


List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201,  401, 
402,  403,  409,  501,  502.  505.  601,  602. 
701,  721  (21  U.S.C.  321,  341,  342,  343,    ' 
348,  351,  352,  355.  361,  362,  371,  379e)) 
and  imder  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  notice  is  given  that  no 
objections  or  requests  for  a  hearing  were 
filed  in  response  to  the  October  3,  1996, 
final  rule.  Accordingly,  the  amendments 
promulgated  thereby  became  effective 
November  5. 1996. 

Dated:  March  5,  1997. 

William  K.  Hubbard. 

Associate  Commissions- for  Policy 
Coordination. 

(FR  Doc.  97-6849  Filed  3-18-97;  8:45  am) 
BMJJNG  CODE  41M-01-r 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Bacitracin  Methylene 
Disalicylate  and  Chlortetracycline 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
appUcation  (NADA)  filed  by  Alpharma 
Inc.  The  NADA  provides  for  using 
currently  approved,  single  ingredient. 
Type  A  medicated  articles  in  making 
combination  drug.  Types  B  and  C 
medicated,  swine  feeds  containing 
bacitracin  methylene  disalicylate  and 
chlortetracycline.  The  Type  C 
medicated  feed  is  used  for  increased 
rate  of  weight  gain  and  improved  feed 
efficiency  due  to  the  activity  of 
bacitracin,  and  treatment  of  enteritis 
and  pneimionia  caused  by  certain 
bacteria  susceptible  to  chlortetracycline. 
EFFECTIVE  DATE:  March  19, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  K.  Haibel,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1644. 
SUPPLEMENTARY  INFORMATION:  Alpharma 
hic.  One  Executive  Dr..  Fort  Lee,  NJ 
07024.  filed  NADA  141-059.  which 
provides  for  combining  separately 
approved.  Type  A  medicated  articles 
containing  BMD®  (bacitracin  methylene 
disalicylate  (bacitracin  MD))  and  CTC 
(chlortetracycline)  in  making 
combination  drug.  Type  C  medicated 
swine  feed.  The  Type  C  medicated  feed 
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contains  10  to  30  grams  (g)  of  bacitracin 
MD  and  approximately  400  g  of  CTC  per 
ton  varying  with  body  weight  and  food 
consumption  to  provide  10  milligrams 
of  CTC  per  pound  of  body  weight  per 
day.  The  feed  is  indicated  for  increased 
rate  of  weight  gain  and  improved  feed 
efficiency  due  to  the  activity  of 
bacitracin,  and  treatment  of  bacterial 
enteritis  caused  by  Escherichia  coli  and 
Salmonella  choleraesuis  and  bacterial 
pneumonia  caused  by  Pasteurella 
multocida  susceptible  to  CTC.  The 
NADA  is  approved  as  of  September  18, 
1996,  and  the  regulations  are  amended 
by  revising  21  CFR  558.76(d)(1)  and  by 
adding  21  CFR  558.128(c)(3)(xiv)  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2){ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  appUcation  may  be  seen 


in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(ii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 
this  approval  does  not  qualify  for 
marketing  exclusivity  because  the 
application  contains  no  new  clinical  or 
field  investigations  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  of  the 
application  and  conducted  or  sponsored 
by  the  applicant. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(ii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subiects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 


"Hierefore.  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commi.^sioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b.  371). 

2.  Section  558.76  is  amended  in  the 
table  in  paragraph  (d)(1)  imder  entry  (iv) 
by  adding  a  new  item  for 
Chlortetracycline  approximately  400  to 
read  as  follows: 

$558.76    Bacitracin  methytoiM  disallcylat*. 

•         •         •         •         • 

((!)••• 
(D*  •  * 


Bacitracin  methylene  disalicyiate  in 
grams  pef  ton 


Combination  in  grams  per 
ton 


Indication  for  use 


Limitations 


Sponsor 


pv)  10  to  30 


Ctilorteliacyciine  approxi- 
mataty  400,  varying  witti 
body  weight  and  food 
consumption  to  provide 
10  milligrams  per  pound 
ct  body  weight  per  day. 


Swine;  for  increased  rate  ot 
wetgtit  gam  and  Improved 
feed  effiderKy ,  for  treat- 
ment of  bacterial  enteritis 
caused  t>y  Escherichia 
co6  and  SahnoneHa 
choteraesuis  and  bac- 
terial pneumonia  caused 
by  Pasteurella  muttocida 
susc8ptit)te  to 
chtortetracydine. 


Feed  tor  not  more  ttian  14 
days  to  provide  10  milli- 
grams of  chlortetracycline 
per  pound  of  body  weight 
per  day;  as 

ctiiortetracydine  provided 
by  No.  046573  in 
§510.600(c)  of  this  chap- 
ter. 


046573 


3.  Section  558.128  is  amended  by 
adding  new  paragraph  (c)(3)(xiv)  to  read 
as  follows: 

fS5a.128    CttkNiatracyciina. 


(3)»   •   • 

(xiv)  Bacitracin  methylene 
disalicyiate  in  accordance  with  $  558.76. 

Dated:  February  6. 1997. 
Stephen  F.  Sundlof. 

Director,  Center  for  Veterinary  Medicine. ' 
(PR  Doc.  97-6876  Filed  3-18-97;  8:45  am) 
MLUNQ  COOC  4ia»-»1-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  206 
[Dockat  No.  FR-2058-^-07] 
RIN  2S02-AF32 

Home  Equity  Conversion  Mortgage 
Insurance  Demonstration:  Additional 
Streamlining;  Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Final  rule;  Correction. 

summary:  Chi  September  17, 1996  (61 
FR  49030).  the  Department  issued  a 
final  rule  to  the  changes  proposed  on 


May  10, 1996,  to  the  Home  Equity 
Conversion  Mortgage  (HECM)  Insurance 
Demonstration.  The  final  rule  had  an 
effective  date  of  October  17, 1996, 
except  that  the  amendment  to  the 
definition  of  "principal  limit"  in 
§  206.3,  had  a  delayed  effective  date  of 
January  5.  1997.  On  December  26. 1996 
(61  FR  67930).  the  Department  further 
delayed  the  effective  date  of  the 
definition  of  "principal  limit"  in  §  206.3 
until  May  1. 1997,  but  inadvertently  did 
not  change  the  date  as  it  was  set  forth 
within  the  definition  in  two  places. 
Today's  notice  corrects  the  references  to 
the  date  contained  in  the  definition  of 
"principal  limit,"  as  it  was  set  forth  in 
the  December  26,  1996  publication  to 
conform  to  the  intent  of  the  December 


26, 1996  notice.  Today's  notice  also 
makes  two  other  technical  corrections  to 
conform  with  the  intent  of  the 
September  17, 1996  final  rule. 
DATES:  Effective  date  of  this  document: 
December  26, 1996. 

Effective  date  for  amended  definition 
of  "principal  limit"  in  §  206.3:  May  1, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  W.  Hohnan,  Acting  Director, 
Home  Mortgage  Insurance  Division, 
Office  of  Insured  Single  Family 
Housing.  Room  number  9270, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410,  telephone  (202) 
708-2121;  TTY  (202)  708-4594.  (These 
are  not  toll-&«e  telephone  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
September  17, 1996  final  rule  issued  by 
the  Department  delayed  the  effective 
date  for  the  amendment  to  the  definition 
of  "principal  limit"  in  §  206.3  until 
January  5, 1997.  The  December  26, 1996 
dociunent  further  delayed  the  effective 
date  for  the/iefinition  of  "principal 
limit"  in  §  206.3,  until  May  1, 1997,  but 
inadvertently  neglected  to  change  the 
date  references  within  the  definition  in 
two  places.  The  correct  date  references 
of  Kfay  1, 1997  are  being  substituted 
throu^  this  correction  notice.  This 
notice  also  corrects  the  definition  of 
"principal  limit,"  as  it  was  set  forth  in 
the  September  17. 1996  final  rule  by 
changing  "unless"  in  the  fifth  sentence 
to  "if'  so  that  the  definition  clearly 
applies  the  changed  method  of 
calculating  principal  limit  to  mortgages 
executed  on  or  after  May  1, 1997,  as  was 
intended  by  the  September  17, 1996 
final  rule.  La  addition,  this  notice 
corrects  the  sixth  sentence  of  the 
definition  of  "principal  limit,"  as  it  was 
set  forth  in  the  September  17, 1996  final 
rule  to  add  the  words  "each  month" 
after  "increases"  and  the  words  "one- 
twelfth  oV  after  "rate  equal  to." 

Accordingly,  in  FR  Doc  96-23717,  on 
page  49032,  the  definition  of  "principal 
limit"  in  §  206.3,  as  set  forth  in  the  final 
rule  pubhshed  on  September  17, 1996, 
at  61  FR  49030.  is  corrected  to  read  as 
follows: 


f2Q6.9   DaflnMons. 

Principal  limit  means  the  maximum 
disbursement  that  could  be  received  in 
any  month  under  a  mortgage,  assuming 
that  no  other  disbursements  are  made, 
taking  into  account  the  age  of  the 
youngest  mortgagor,  the  mcxtgage 
interest  rate,  and  the  maximum  claim 
amount.  Mortgagors  over  the  age  of  95 
will  be  treated  as  though  they  are  95  for 
purposes  of  calculating  the  principal 


limit,  llie  principal  limit  is  used  to 
calculate  pa)rments  to  a  mortgagor.  It  is 
calculated  for  the  first  month  that  a 
mortgage  could  be  outstanding  using 
factors  provided  by  the  Secretary.  It 
increases  each  month  thereafter  at  a  rate 
equal  to  one-twelfth  of  the  mortgage 
interest  rate  in  effect  at  that  time,  plus 
one-twelfth  of  one-half  percent  per 
annum,  if  the  mortgage  was  executed  on 
or  after  May  1, 1997.  If  the  mortgage  was 
executed  before  May  1.  1997.  the 
principal  limit  increases  each  month  at 
a  rate  equal  to  one-twelfth  of  the 
expected  average  mortgage  interest  rate 
plus  one-twelfth  of  one-half  percent  per 
annum.  The  principal  limit  may 
decrease  because  of  insurance  or 
condemnation  proceeds  applied  to  the 
mortgage  balance  imder  §  209.209(b)  of 
this  chapter. 
*        •        *        •        • 

Dated:  March  13. 1997.  ' 

Nicolas  P.  Retoinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

(FR  Doc.  97-6860  Filed  3-18-97;  8:45  am) 

BNJJNQ  CODE  4210.OT-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-^e04«0;  FRL-6S94-2I 
RiN207e-AB78 

Imidacloprid;  Pesticide  ToterancM  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  combined 
residues  of  the  pesticide  imidacloprid  in 
or  on  the  raw  agricultural  commodity 
crop  group,  cucurbits  (Crop  Croup  9 
cucumbers,  melons,  and  squash)  in 
connection  with  EPA's  granting  of 
emergmicy  exemptions  imder  section  18 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
imidacloprid  on  cucurbits  in  Texas  and 
California.  "Hiis  regulation  estabUshes 
maximum  permissible  levels  for 
residues  of  imidacloprid  in  these  foods. 
This  tolerance  will  expire  on  March  31, 
1998. 

DATES:  This  regulation  becomes 
effective  March  19. 1997.  The  entry  in 
the  table  expires  on  March  31, 1998. 
Objections  and  requests  for  hearings 
must  be  received  by  EPA  on  or  before 
May  19, 1997. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 


docket  control  niunber,  (OPP-3004601, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to;  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300460],  must  also  be  submitted  to: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  to 
person,  bring  a  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefiierson  Davis  Highway., 
Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Such  copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  enoyption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  niunber  (OPP- 
3004601.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail:  Sixth  Floor,  Crystal 
Station  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703) 
308-8791,  e-mail: 
beard,  andreadepamail.epta.gov. 
SUPPLEMENTARY  INFORMATION:  EPA, 
pursuant  to  section  408(e)  and  (1)(6)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a(e)  and 
(1)(6),  is  establishing  tolerances  for 
residues  of  the  pesticide  imidacloprid 
(l-[(6-<iiloro-3-pyridinyl)methyl]-N- 
nitro-2-imidazolidinimine),  in  or  on 
cucurbits,  at  0.2  part  per  miUion  (ppm). 
This  toleraix»  will  expire  and  be 
revoked  automatically  without  further 
action  by  EPA  on  March  31, 1998. 
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I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  Federal  Food.  Ehng, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
301  et  seq..  and  the  FIFRA,  7  U.S.C.  136 
et  seq.  The  FQPA  amendments  went 
into  effect  immediately.  Among  other 
things,  FQPA  amends  FFDCA  to  bring 
all  EPA  pesticide  tolerance-setting 
activities  under  a  new  section  408  with 
a  new  safety  standard  and  new 
procedures.  These  activities  are 
described  below  and  discussed  in 
greater  detail  in  the  final  rule 
establishing  the  time- limited  tolerance 
associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  CFR  58135,  November  13. 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

SecUon  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  under 
section  18  of  FIFRA.  Section  408(1)(6) 
also  requires  EPA  to  promulgate 
regulations  by  August  3, 1997, 
governing  the  establishment  of 
tolerances  and  exemptions  under 
section  408(1)(6)  and  requires  that  the 
regulations  be  consistent  with  section 


408(b)(2)  and  (c)(2)  and  FIFRA  section 
18. 

Section  408(1)(6)  allows  EPA  to 
estabhsh  tolerances  or  exemptions  from 
the  requirement  for  a  tolerance,  in 
connection  with  EPA's  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  for  public  comment.  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA.  EPA  can 
establish  such  tolerances  or  exemptions 
under  the  authority  of  section  408(e) 
and  (1){6)  without  notice  and  comment 
rulemaking. 

In  estabUshing  section  18-related 
tolerances  and  exemptions  during  this 
interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  regulation 
and  before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-case  basis  and  will  not  bind 
EPA  as  it  proceeds  with  further 
rulemaking  and  policy  development. 
EPA  intends  to  act  on  section  18-related 
tolerances  and  exemptions  that  clearly 
qualify  under  the  new  law. 

n.  Emergency  Exemption  for 
Imidacloprid  on  Cucurbits  and  FFDCA 
Tolerances 

The  Texas  E)epartment  of  AgricultiuB 
and  the  California  Department  of 
Pesticide  Regulation  availed  themselves 
of  the  authority  to  declare  the  existence 
of  a  crisis  situation  within  their  states, 
on  January  27.  and  February  5. 1997. 
respectively,  thereby  authorizing  use 
under  FIFRA  section  18  of  imidacloprid 
on  cucurbits  to  control  white  flies.  The 
States  of  Texas  and  Cahfomia  have  also 
requested  specific  exemptions  for  this 
use  of  imidacloprid.  Texas  and 
California  stated  that  an  emergency 
situation  was  present  due  to  this 
recently  introduced  pest,  its  devastating 
effects  on  the  cucurbit  crop,  and  its 
resistance  to  registered  alternatives. 
Texas  and  California  state  that  this  pest 
can  have  devastating  effects  on  growers' 
production  and  revenue.  After  having 
reviewed  their  submission.  EPA  concurs 
that  an  emergency  condition  exists. 

As  part  of  its  assessment  of  these 
crisis  declarations,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
imidacloprid  in  or  on  cucurbits.  In 
doing  so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  to  grant  the  section  18 
exemptions  only  after  concluding  that 


the  necessary  tolerance  under  FFDCA 
section  408(1)(6)  would  clearly  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  This 
tolerance  for  imidacloprid  will  permit 
the  marketing  of  cucurbits  treated  in 
accordance  with  the  provisions  of  the 
section  18  emergency  exemptions. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemptions 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e)  as  provided  for  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  be  revoked  automatically 
without  further  action  by  EPA  on  March 
31, 1998,  under  FFDCA  section 
408(1)(5),  residues  of  imidacloprid  not 
in  excess  of  the  eunount  specified  in  the 
tolerance  remaining  in  or  on  cucurbits 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  during 
the  term  of,  and  in  accordance  with  all 
the  conditions  of.  the  emergency 
exemptions.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on.  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

EPA  has  not  made  any  decisions 
about  whether  imidacloprid  meets  the 
requirements  for  registration  under 
FIFRA  section  3  for  use  on  cucurbits,  or 
whether  a  permanent  tolerance  for 
imidacloprid  for  cucurbits  would  be 
appropriate.  This  action  by  EPA  does 
not  serve  as  a  basis  for  registration  of 
imidacloprid  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  action  serve  as  the  basis  for 
any  State  other  than  Texas  and 
CaUfomia  to  use  this  product  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemptions  for  imidacloprid. 
contact  the  Agency's  Registration 
Division  at  the  address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  efiiects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose- 
response  relationship  can  be 
determined,  which  provides  a  dose  that 


causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  by  EPA  to  pose  a  reasonable 
certainty  of  no  harm. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight- 
of-the-evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure- 
activity  relationships.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  Unear  low-dose 
extrapolations  or  margin  of  exposiire 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 
nature  of  the  carcinogenic  response  and 
the  Agency's  knowledge  of  its  mode  of 
action. 

In  examining  aggregate  exposure. 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 


anticipated  pesticide  residue  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
the  crop  is  treated  by  pesticides  that 
have  established  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

IV.  Aggregate  Risk  Assessments, 
Cumulative  Risk  Discussion,  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(p), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Imidacloprid  is  registered  by  EPA  for 
use  on  tujf,  as  a  termiticide.  and  for  flea 
control  on  pets.  At  this  time  EPA  is  not 
in  possession  of  a  registration 
application  for  imidacloprid  on 
cucurbits.  However,  based  on 
information  submitted  to  the  Agency, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  imidacloprid  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  the 
time-limited  tolerance  for  residues  of 
imidacloprid  on  cuciu'bits  at  0.2  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
estabUshing  this  tolerance  follows. 

A.  Toxicological  Profile 

1 .  Chronic  toxicity.  Based  on  the 
available  chronic  toxicity  data,  the 
EPA's  Office  of  Pesticide  Programs 
(OPP)  has  estabhshed  the  RfD  for 
imidacloprid  at  0.057  milligrams/ 
kilogram/day  (mg/kg/day).  The  RfD  for 
imidacloprid  is  based  on  a  2— year 
feeding  study  in  rats  with  a  NOEL  of  5.7 
mg/kg/day  and  an  uncertainty  factor  of 
100.  An  increase  in  thyroid  lesions  in 
males  was  observed  at  the  Lowest  Effect 
Level  (LED  at  16.9  mg/kg/day. 

2.  Acute  toxicity.  Based  on  the 
available  acute  toxicity  data.  OPP  has 
determined  that  the  NOEL  of  24  mg/kg/ 
day  from  the  developmental  toxicity 
study  in  rabbits  should  be  used  to  assess 
risk  bom  acute  toxicity.  Maternal  effects 
observed  at  the  LEL  of  72  mg/kg/day 


included  decreased  body  weight  and 
increased  resorptions  and  abortions. 
Fetal  effects  observed  at  the  LEL  of  72 
mg/kg/day  included  an  increase  in 
skeletal  abnormalities.  The  population 
subgroup  of  concern  for  this  risk 
assessment  is  females  13+  yeara  and 
older.  This  subgroup  takes  into  account 
both  maternal  and  fetal  effects. 

3.  Short-  and  intermediate-term 
toxicity.  OPP  has  determined  that 
av€dlable  data  do  not  demonstrate  that 
imidacloprid  has  dermal  or  inhalation 
toxicity  potential.  Therefore,  short-term 
or  intermediate-term  dermal  and 
inhalation  risk  assessments,  for 
occupational  and  residential  exposiue 
scenarios,  are  not  required. 

4.  Carcinogenicity.  Using  its 
Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24, 
1986  (51  FR  33992),  EPA  has  classified 
imidacloprid  as  a  "Group  E"  chemical 
(no  evidence  of  carcinogenicity  for 
humans)  based  on  the  results  of 
carcinogenicity  studies  in  two  species. 
The  doses  tested  are  adequate  for 
identifying  a  cancer  risk.  Thus,  a  cancer 
risk  assessment  would  not  be 
appropriate. 

B.  Aggregate  Exposure 

Tolerances  have  been  established  (40 
CFR  180.472)  for  the  combined  residues 
of  imidacloprid  (l-[(6-chloro-3- 
pyridinyl)methyl]-N-nitro-2- 
imidazoUdinimine)  and  its  metabolites 
containing  6-chloropyridinyl  moiety 
expressed  in  or  on  certain  raw 
agricultural  commodities  ranging  from 
0.02  ppm  in  eggs  to  3.5  ppm  in  Brassica 
vegetable  crop  group  (cabbage,  Chinese 
cabbage,  and  Kale)  and  head  and  leaf 
lettuce.  There  are  no  Uvestock  feed 
items  associated  with  these  section  18 
requests,  so  no  additional  Livestock 
dietary  burden  will  result  from  this 
section  18  registration.  Therefore, 
existing  meat/milk/poultry  tolerances 
are  adequate. 

In  conducting  this  exposure 
assessment.  EPA  has  made  very 
conservative  assumptions  —  100%  of 
cucurbits  and  all  other  commodities 
having  imidacloprid  tolerances  will 
contain  imidacloprid  tolerance  residues 
and  those  residues  would  be  at  the  level 
of  the  tolerance  —  which  result  in  an 
overestimate  of  human  dietary 
exposure.  Thus,  in  making  a  safety 
determination  for  this  tolerance.  EPA  is 
taking  into  account  this  conservative 
exposure  assessment. 

1 .  Chronic  exposure.  Given  the 
emergency  nature  of  this  request  for  the 
use  of  imidacloprid  and  the  resulting 
need  for  a  timely  analysis  and  risk 
assessment.  EPA  has  utilized  the  TMRC 
to  estimate  chronic  dietary  exposure 
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from  the  tolerances  for  imidacloprid  on 
cucurbits  at  0.2  ppm.  The  TMRC  is 
obtained  by  multiplying  the  tolerance 
level  residue  for  cucurbits  by  the 
average  consumption  data,  which 
estimate  the  amoxmt  of  cucurbits  eaten 
by  various  population  subgroups.  This 
calculation  is  performed  as  well  for 
every  food  having  existing  imidacloprid 
tolerances.  The  risk  assessment  is 
therefore  considered  to  be 
overestimated.  The  Agency  has 
extensive  experience  refining  chronic 
dietary  risk  assessments  for  a  broad 
range  of  pesticide  chemicals.  It  is  OPFs 
experience  that  when  the  chronic 
dietary  risk  assessment  is  refined  using 
anticipated  residue  contribution  (ARC) 
estimates  derived  ttom  anticipated 
residue  levels  and  percent  crop  treated 
data,  the  percent  of  the  RiD  occupied  by 
the  ARC  is  generally  in  the  range  of  an 
order  of  magnitude  lower  than  the 
percent  of  the  RfD  occupied  by  the 
unrefined  TMRC.  A  similar  decrease  in 
estimated  exposure  to  imidacloprid  is 
expected  once  more  refined  data  is 
received  based  on  ARCs  for 
imidacloprid  on  some  crops. 

In  examining  aggregate  exposure, 
FXJPA  directs  EPA  to  consider  available 
infcMmation  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
surface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

Based  on  the  available  studies  used  in 
EPA's  assessment  of  environmental  risk, 
imidacloprid  is  persistent  and  could 
potentially  leach  into  groundwater,  and 
run  off  to  surface  water  under  certain 
environmental  conditions.  There  Is  no 
estabhshed  Maximum  Concentration 
Level  (MCL)  for  residues  of 
imidacloprid  in  drinking  water.  No 
drinking  water  health  advisories  have 
been  Issued  for  imidacloprid.  The 
"Pesticides  in  Groundwater  Database" 
(EPA  734-12-92-001,  September  1992) 
has  no  information  concerning 
imidacloprid. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  neariy  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure.  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 


then  applied  the  estimated  residue 
levels,  in  conjimction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consimiption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  boimding  figure  for 
consumption  of  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
woidd  cause  imidacloprid  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 
this  docimient  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
imidacloprid  in  water,  even  at  the 
higher  levels  the  Agency  is  considering 
as  a  conservative  upper  bound,  would 
not  prevent  the  Agency  from 
determining  that  there  is  a  reasonable 
certainty  of  no  harm  if  the  tolerance  is 
granted. 

2.  Acute  exposure.  EPA  has  not 
estimated  non-occupational  exposures 
other  than  dietary  for  imidacloprid. 
Acceptable,  reliable  data  are  not 
currendy  available  with  which  to  assess 
acute  risk.  Imidacloprid  is  registered  for 
turf  pest  control.  While  dietary  and 
residential  scenarios  could  possibly 
occur  in  a  single  day,  imidacloprid 
would  rarely  be  present  on  both  the 
food  eaten  and  the  lawn  on  that  single 
day.  Even  assuming  this  were  the  case, 
it  is  yet  more  unlikely  that  residues 
would  be  present  at  tolerance  level  on 
all  food  eaten  that  day  for  which 
imidacloprid  tolerances  exist,  as  is 
assiuned  in  the  acute  dietary  risk 
analysis,  and  on  the  lawn  that  same  day. 
Because  the  acute  dietary  exposure 
estimate  assumes  tolerance  level 
residues  and  100%  crop  treated  for  all 
crops  evaluated,  it  is  a  large  over- 
estimate of  exposxire  and  it  is 
considered  to  be  protective  of  any  acute 
exposure  scenario. 

C.  Cumulative  Exposure  to  Substances 
with  Common  Mechanism  of  Toxicity 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ciuniUatlve 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
hava«  common  mechanism  of  toxicity." 
The  Agency  beheves  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
poUdes  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides. 


although  the  Agency  has  some 
information  in  its  files  that  may  tixm  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  beg\ui  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  [mrticular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical-specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
Include  pesticides  that  are 
toxlcologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
imidacloprid  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  Include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
imidacloprid  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assiuned  that  imidacloprid  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

D.  Determination  of  Safety  for  U.S. 
Population 

1.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  and  taking  Into 
accoimt  the  completeness  and  reliability 
of  the  toxicity  data.  EPA  has  concluded 


that  aggregate  dietary  exposure  to 
imidacloprid  will  utilize  16%  of  the  RfD 
for  the  U.S.  population.  EPA  generally 
has  no  concern  for  exposiues  below  100 
percent  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposiue  to  imidacloprid  in  drinking 
water.  EPA  does  not  expect  the 
aggregate  exposiu^  to  exceed  100%  of 
the  RflD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
imidacloprid  residues. 

2.  Acute  risk.  For  the  population 
subgroup  of  concern,  females  13+  and 
older  (accounts  for  both  maternal  and 
fetal  exposure),  the  calculated  Margin  of 
Exposure  (MOE)  value  is  480.  This  MOE 
does  not  exceed  the  Agency's  level  of 
concern  for  acute  dietary  exposure. 

E.  Determination  of  Safety  for  Infants 
and  Children 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  imidacloprid, 
EPA  considered  data  bom 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  bom 
pesticide  exposiue  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  cajmbiUty  of  mating 
animals  and  data  on  systemic  toxicity. 

In  the  rat  developmental  study,  the 
maternal  (systemic)  NOEL  was  30  mg/ 
kg/day.  based  on  decreased  weight  gain 
at  the  LOEL  of  100  mgAcg/day.  The 
developmental  (fetal)  NOEL  was  30  mg/ 
kg/day  based  on  increased  wavy  ribs  at 
the  LOEL  of  100  mg/kg/day.  In  Uie 
rabbit  developmental  study,  the 
maternal  (systemic)  NOEL  was  24  mg/ 
kg/day,  based  on  decreased  body 
weight,  increased  resorptions  and 
abortions,  and  death  at  the  LOEL  of  72 
mg/kg/day.  The  developmental  (fetal) 
NOEL  was  24  mg/kg/day,  based  on 
decreased  body  weight  and  increased 
skeletal  anomafies  at  the  LOEL  of  72 
mg/kg/day. 

m  the  rat  developmental  study,  the 
developmental  (fetus)  and  maternal 
(mother)  NOELs  occur  at  the  same  dose 
level,  24  mg/kg/day.  The  same  response 
is  seen  in  the  rabbit  developmental 
study  with  the  developmental  (fstus) 
and  maternal  (mother)  NOELs  occurring 
at  the  same  dose  level  of  30  mg/kg/day. 
This  suggests  that  there  are  no  special 


prenatal  sensitivities  for  imbom 
children  in  the  absence  of  maternal 
toxicity.  However,  a  detailed  analysis  of 
the  developmental  studies  indicates  that 
the  skeletal  findings  (wavy  ribs  and 
other  anomalies)  in  both  the  rat  and 
rabbit  fetuses  are  severe  malformations 
which  occurred  in  the  presence  of  slight 
toxicity  (decreases  of  body  weight)  in 
the  maternal  animals.  Additionally,  in 
rabbits,  there  were  resorptions  and 
abortions  which  can  be  attributed  to 
acute  maternal  expos  ore.  This 
inf(»ination  has  been  interpreted  by  the 
Toxicology  Endpoint  Selection 
Committee  (TESC)  as  indicating  a 
potential  acute  dietary  risk  for  pre- 
natally  exposed  infants. 

In  the  rat  reproduction  study,  the 
maternal  (systemic)  NOEL  was  55  mg/ 
kg/day  (the  highest  dose  tested).  The 
reproductive/developmental  NOEL 
(effect  on  the  pup)  was  8  mg/kg/day, 
based  on  decreased  pup  body  weight 
during  lactation  in  both  generations  at 
die  LOEL  of  19  mg/kg/day. 

In  the  2-generation  rat  reproduction 
study,  the  maternal  NOEL  is  55  mg/kg/ 
day  and  the  NC^L  for  decreased  pup 
body  weight  during  lactation  is  8  mg/kg/ 
day  with  the  LOEL  at  19  mg/kg/day. 
This  study  shows  that  adverse  postnatal 
development  of  pups  occurs  at  levels 
(19  mg/kg/day)  which  are  lower  than 
the  NOEL  for  the  parental  animals  (55 
mg/kg/day).  Therefore,  the  pups  are 
more  sensitive  to  the  effects  of 
imidacloprid  than  parental  animals.  The 
pup  tiOEL  of  8  mg/kg/day  in  the 
reproduction  study  is  1.4  times  greater 
than  the  NOEL  of  5.7  bom  the  2-year 
rat  feeding  study  which  was  the  basis  of 
the  RfD.  The  TMRC  value  for  the  most 
highly  exposed  infants  and  children 
subgroup  (children  1  to  6  years  old) 
occupies  31.0%  of  the  RfD. 

1.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  the  percent  of  the  RfD  that  will  be 
utilized  by  aggregate  exposure  to 
residues  of  Imidacloprid  ranges  bom  12 
percent  for  nuraing  Infants,  up  to  32 
percent  for  children  1  to  6  years  old. 
Therefore,  taking  into  account  the 
completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  in^ts  and 
children  from  aggregate  exposure  to 
imidacloprid  residues. 

2.  Acute  risk.  At  present,  the  acute 
dietary  MOE  for  females  13+  years  old 
(accounts  for  both  maternal  and  fetal 
exposure)  is  480.  This  MOE  calculation 
was  based  on  the  developmental  NOEL 
in  rabbits  of  24  mg/kg/day.  Maternal 
effects  observed  at  the  I-Kl-  of  72  mg/kg/ 


day  included  decreased  body  weight 
and  increased  resorptions  and  abortions. 
Fetal  effects  observed  at  the  LEL  of  72 
mg/kg/day  included  an  increase  in 
skeletal  abnormalities.  This  risk 
assessment  also  assumed  100%  crop 
treated  with  tolenmce  level  residues  on 
all  treated  crops  consumed,  resulting  in 
a  significant  over-estimate  of  dietary 
exposure.  The  large  acute  dietary  MOE 
calculated  for  females  13+  years  old 
provides  assurance  that  there  is  a 
reasonable  certainty  of  no  harm  for  both 
females  13+  years  and  the  pre-natal 
dev^pment  of  infants. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  e}q>o8ure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  pre-and  post-natal 
toxicity  and  the  completeness  of  the 
database  unless  EPA  determines  that  a 
diffierent  MOE  (safety)  will  be  safe  for 
infants  and  children.  Margins  of 
exposure  (safety)  are  often  referred  to  as 
imcertainty  (safety)  factors.  EPA 
beheves  that  reUable  data  support  using 
the  standard  MOE  (usually  lOOX  for 
combined  inter-  and  intra-spedes 
variability)  and  not  the  additional 
tenfold  MOE  when  EPA  has  a  complete 
data  base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE.  Based  on  current 
toxicological  data  requirements,  the 
database  for  imidacloprid  relative  to 
pre-  (provided  by  rat  and  rabbit 
developmental  studies)  and  post-natal 
(provided  by  the  rat  reproduction  study) 
toxicity  is  complete.  Further,  as  noted 
above,  the  acute  dietary  MOE  for 
women  13+  years  or  older  is  480.  This 
large  MOE  demonstrates  that  the 
prenatal  exposure  to  infants  is  not  a 
toxicological  concern  at  this  time,  and 
the  additional  xmcertalnty  factor  is  not 
needed  to  protect  the  safety  of  infants 
and  children. 

Both  chronic  and  acute  dietary 
exposure  risk  assessments  assume  100% 
crop  treated  and  use  tolerance  level 
residues  for  all  commodities. 
Refinement  of  these  dietary  risk 
assessments  by  using  percent  crop 
treated  and  anticipated  residue  data 
would  greatiy  reduce  dietary  exposure. 
Therefore,  both  of  these  risk 
assessments  are  also  an  over-estimate  of 
dietary  risk.  Consideration  of 
anticipated  residues  and  percent  crop 
treated  would  likely  result  in  an 
anticipated  residue  contribution  (ARC) 
which  would  occupy  a  percent  of  the 
Rfl)  that  is  likely  to  be  signlficanUy 
lower  than  the  currenUy  calculated 
TMRC  value.  Additionally,  the  acute 
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dietary  MOE  would  be  greater  than  the 
current  MOE.  This  provides  an  adequate 
safety  factor  for  children  during  the 
prenatal  and  postnatal  development. 

It  is  unlikely  that  the  dietary  risk  will 
exceed  100  percent  of  the  RfD  or  that 
the  acute  MOE  would  be  greater  than 
the  cxurently  calculated  value  if,  in  the 
future,  an  additional  safety  factor  is 
deemed  appropriate,  when  considered 
in  conjunction  with  a  refined  exposure 
estimate.  Therefore,  EPA  concludes  that 
there  is  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to  imidacloprid 
residues. 

V.  Other  Considerations 

The  metabolism  of  imidacloprid  in 
plants  and  animals  is  adequately 
understood  for  the  purposes  of  these 
tolerances.  There  are  no  Mexican, 
Canadian,  or  Codex  maximum  residue 
levels  established  for  residues  of 
imidacloprid  on  cucurbits.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  imidacloprid  in 
or  on  food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  set  in  these 
tolerances.  EPA  has  provided 
information  on  this  method  to  FDA.  The 
method  is  available  to  anyone  who  is 
interested  in  pesticide  residue 
enforcement  from:  By  mail,  Calvin 
Furlow,  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  SL  SW..  Washington,  DC 
20460.  Office  location  and  telephone 
niunben  Crystal  Mall  #2,  Rm  1128. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202,  703-305-5805. 

VI.  Conclusion 

Therefore,  a  tolerance  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  is  established  for  residues  of 
imidacloprid  in/on  cucurbits  at  0.2 
ppm.  This  tolerance  will  expire  on 
March  31, 1998. 

Vn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regiilation  issued  by  EPA  under  new 
section  408(e)  and  {1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  dian  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 


those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  May  19,  1997  file 
written  objections  to  any  aspect  of  this 
regulation  (including  the  automatic 
revocation  provision)  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
siunmary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [OPP- 
300460].  A  public  version  of  this  record, 
which  does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Res{}onse  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 


Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-aocket@ep)amail.ef>a.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests,  EPA  will  transfer  any  copies  of 
objections  and  bearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record.  TTie  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
Virginia  address  in  "ADDRESSES"  at 
the  begiiming  of  this  document. 

JX.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatdry  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq..  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  This  action 
does  not  impose  any  enforceable  duty, 
or  contain  any  "luifunded  mandates"  as 
described  in  Title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4),  or  require  prior  consultation  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28. 1993),  entitled 
Enhancing  the  Intergovernmental 
Partnership,  or  special  consideration  as 
required  by  Executive  Order  12898  (59 
FR  7629,  February  16,  1994). 

Because  FFDCA  section  408(1)(6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604(a),  do  not 

apply- 
Under  5  U.S.C  801(a)(1)(A)  of  the 

Administrative  Procedure  Act  (APA)  as 

amended  by  the  Small  Business 

Regulatory  Enforcement  Fairness  Act  of 

1996  (Title  n  of  Pub.  L.  104-121. 110 

Stat.  847),  EPA  submitted  a  report 

containing  this  rule  and  other  required 

information  to  the  U.S.  Senate,  the  U.S. 

House  of  Representatives  and  the 

Comptroller  General  of  the  General 

Accounting  Office  prior  to  publication 

of  the  rule  in  today's  Federal  Register. 

This  rule  is  not  a  "major  rule"  as 

defined  by  5  U.S.C.  804(2)  of  the  APA 

as  amended. 
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List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  February  28, 1997. 
Peter  Caulkins, 

Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.472,  in  paragraph  (d),  by 
adding  alphabetically  the  following 
entry  to  the  table: 


i  180.472 
residues. 

*            • 

Imldadoprid;  tolerancM  for 

*            *            • 

Commod- 
ity 

Parts  per 
miliion 

ExptratJOfVRev- 
ocation  Date 

Vegeta- 
bles. 
Cucurbi- 
ts   

02 

•              • 

Match  31.  1998 

(FR  Doc  97-6654  Filed  3-18-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 2, 27,  and  97 
[ON  Dodwt  Na  96-228;  DA  97-6481 

The  Wireless  Communications  Service 
f'WCS") 

agency:  Federal  Communications 
Commission 

ACTION:  Final  rule:  petitions  for 
reconsideration. 


SUMMARY:  On  March  13, 1997.  the 
Wireless  Telecommunications  Bureau  of 
the  Federal  Communications 
Commission  released  a  Public  Notice 
establishing  an  expedited  pleading  cycle 
for  oppositions  and  replies  to 
oppositions  to  two  petitions  for 
reconsideration  of  the  Commission's 
Report  and  Order  estabfishing  rules  and 
policies  for  a  new  Wireless 
Communications  Service  ("WCS")  in 
the  2305-2320  and  2345-2360  MHz 
bands.  The  Public  Notice  summarizes 
the  petitions  for  reconsideration  and 


announces  that  oppositions  to  the 
petitions  for  reconsideration  are  due  on 
or  before  March  21,  1997,  and  that 
replies  to  oppositions  to  the  petitions 
for  reconsideration  are  due  on  or  before 
March  25, 1997. 

DATES:  Oppositions  are  due  on  or  before 
March  21, 1997.  Replies  to  oppositions 
are  due  on  or  before  March  25, 1997. 
FOR  FURTHER  INFORMATJON  CONTACT:  Josh 
Roland  or  Matthew  Moses,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Public  Notice  released 
on  March  13, 1997.  The  complete  Public 
Notice  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239).  1919  M  Street.  N.W.,  Washington, 
D.C.,  20554.  and  also  may  be  purchased 
from  the  Commission's  copy  contractor, 
International  transcription  Services. 
(202)  857-3800.  2100  M  Street.  N.W.. 
Washington.  D.C.  20037.  The  complete 
Public  Notice  is  also  available  on  Uie 
Commission's  Internet  home  page 
(http://Mrww.fcc.gov). 

Summary  of  the  Public  Notice 

Expedited  Pleading  Cycle  Established 
for  Oppositions  and  Replies  to 
Oppositions  to  Petitions  for 
Reconsideration  Filed  by  the  Wireless 
Cable  Association  International,  Inc. 
and  by  FAGS  Providers  Forum  and 
OigiVox  Owpwation 

March  13. 1997. 

Oppositions  Due:  March  21, 1997. 

Replies  to  Oppositions  Due:  March  25. 
1997. 

The  Federal  Communications 
Commission  has  received  two  petitions 
for  reconsideration  of  the  Commission's 
Report  and  Order  reallocating  the 
frequencies  at  2305-2320  and  2345- 
2360  MHz  and  establishing  auction  and 
service  nUes  for  the  Wireless 
Communications  Service  ("WCS").  See 
Amendment  of  the  Commission's  Rules 
to  Establish  Part  27,  the  Wireless 
Communications  Service,"  CN  Docket 
No.  96-228.  Report  and  Order,  FCC  97- 
50,  62  FR  9636  (March  3. 1997)  ("WCS 
Report  and  Order").  The  Commission's 
action  in  adopting  these  rules  was  taken 
in  response  to  the  Congressional 
mandate  expressed  in  Section  3001  of 
the  Omnibus  Consolidated 
Appropriations  Act.  1997.  that  the 
Commission  reallocate  and  assign  the 
use  of  these  frequencies  by  means  of 
competitive  bidding  commencing  no 
later  than  April  15. 1997.  See  Omnibus 
Consolidated  Appropriations  Act,  1997. 
Public  Law  104-208, 110  Stat.  3009 
(1996). 


On  March  10. 1997.  the  Wireless 
Cable  Association  International.  Inc. 
("WCA")  filed  a  "Petition  for  Expedited 
Reconsideration"  of  the  WCS  Report 
and  Order.  WCA  requests  that  the 
Commission  reconsider  its  decision  not 
to  impose  any  technical  restrictions  on 
WCS  licensees  designed  to  prevent 
interference  with  Multipoint 
Distribution  Service  ("MDS")  and 
Instructional  Television  Fixed  Service 
("ITFS")  operations  in  the  2150-2162 
and  2500-2690  MHz  bands.  WCA  states 
that  it  is  necessary  to  limit  WCS 
radiated  power  to  20  watts  EIRP  in  order 
to  avoid  blanketing  interference  which 
could  adversely  effect  MDS  and  ITFS 
operations  throughout  the  United  States. 
Interested  parties  shoidd  address  the 
appropriateness  of  the  proposed  power 
limitation  and  its  potential  effect  on 
prospective  WCS  operations.  In 
addition,  it  woidd  be  useful  to  have 
commenters'  views  on  whether  a 
different  power  limit  than  that  proposed 
by  WCA  would  be  more  appropriate, 
and  alternatively  on  whether  and  in 
what  circiunstances.  in  the  absence  of  a 
specific  power  limit,  a  WCS  licensee 
should  be  required  to  take  remedial 
action  if  blanketing  interference  to  MDS 
or  ITFS  reception  is  demonstrated. 

On  March  11. 1997.  PACS  Providere 
Forum  f'TPF")  and  DigiVox 
Corporation  ("DigiVox")  joinUy  filed  a 
"Petition  for  Expedited 
Reconsideration"  of  the  WCS  Report 
and  Order  urging  the  Commission  to 
reconsider  the  out-of-band  emission 
limits  adopted  for  WCS.  Specifically. 
PPF  and  CKgiVox  argue  that  the  out-of- 
band  emission  limits  for  WCS  are 
unnecessarily  stringent,  and  that  lower 
limits  woidd  permit  a  greater  number  of 
potential  uses  for  the  WCS  spectrum 
while  at  the  same  time  protecting 
satellite  DARS  operations  in  ad)acent 
spectrum.  In  addition  to  requesting 
lower  out-of-band  emission  limits 
generally,  PPF  and  DigiVox  propose  that 
the  Commission  adopt  additional 
operating  parameters  for  certain 
operations  in  the  WCS  A  and  B  blocks, 
such  as  Personal  Access 
Communications  Systems  ("PACS"). 
Commenters  are  requested  to  address 
whether  lower  out-of-band  emission 
limits  would  adequately  protect  satellite 
DARS  operations  from  interference 
caused  by  WCS  operations,  and  whether 
requiring  low-power  services  such  as 
PACS  to  «nploy  the  proposed 
parameters  when  operating  in  WCS 
spectrum  would  mitigate  the  need  for 
the  out-of-band  emission  limits  adopted 
in  the  WCS  Report  and  Order. 

In  an  effort  to  rapidly  resolve  these 
matters  given  the  statutory  deadline  of 
April  15, 1997,  for  commencement  of 
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competitive  bidding  in  the  WCS 
auction,  the  Wireless 
Telecommunications  Bureau  is 
estabhshing  an  expedited  pleading 
cycle.  See  47  CFR  1.429  and  47  CFR  1.3 
(providing  that  Commission  rules  may 
be  suspended,  revoked,  amended  or 
waived  for  good  cause  shown). 

Parties  should  hie  oppositions  to  the 
petitions  by  Friday,  March  21, 1997,  and 
rephes  to  oppositions  by  Tuesday. 
March  25. 1997,  with  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Stiwt,  N.W.,  Room  222. 
Washington,  D.C.  20554.  In  addition, 
two  copies  should  be  hand  delivered  to: 

(1)  Auctions  Division,  Wireless 
Telecommunications  Bureau.  Room 
5322.  2025  M  Stieet.  N.W.,  Washington. 
D.C.  20554,  attention:  Josh  Roland;  and 

(2)  Office  of  Engineering  and 
Technology.  Suite  480,  2000  M  Street, 
N.W.,  Washington,  D.C.  20554, 
attention:  Tom  Mooring.  In  addition, 
parties  filing  oppositions  to  the 
petitions  must  hand  dehver  copies  to 
the  relevant  petitioner,  and  rephes  must 
be  hand  dehvered  to  the  opponents. 
Copies  of  the  petitions,  comments  and 
reply  comments  may  be  obtained  from 
the  Commission's  duphcating 
contractor.  International  Transcription 
Service,  Inc.  (ITS).  2100  M  Stiwt,  N.W.. 
Suite  140,  Washington.  D.C.  20037.  • 
(202)  857-3800.  Copies  are  also 
available  for  public  inspection  during 
regular  business  hours  in  Room  5608. 
2025  M  Street.  N.W..  Washington.  D.C. 
20554.  When  requesting  copies,  please 
refer  to  DA  97-548. 

The  Commission  will  treat  this 
proceeding  as  non-restricted  for 
purposes  of  the  Commission's  ex  parte 
rules.  See  generally  47  CFR  1.120O- 
1.1216.  For  further  information  contact 
Josh  Roland  or  Matthew  Moses. 
Auctions  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660.  or  Tom  Mooring.  Office  of 
Engineering  and  Technology,  at  (202) 
418-2450. 

Federal  Communications  Qunmission. 

Williaai  F.  Catoa. 

A€:ting  Secretary. 

|FR  Doc.  97-7015  Filed  i-18-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION       SUPPLEMENTARY  INFORMATION: 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 


[Docket  No.  74-14;  Notice  114] 

RiN  2127— AG59 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

ACmON:  Final  rule. 

summary:  NHTSA  is  temporarily 
amending  the  agency's  occupant  crash 
protection  standard  to  ensiu«  that 
vehicle  manufacturers  can  quickly 
depower  all  air  bags  so  that  they  inflate 
less  aggressively.  The  agency  is  taking 
this  action  to  provide  an  immediate,  but 
interim,  solution  to  the  problem  of  the 
fatahties  and  injuries  that  current  air 
bag  designs  are  causing  in  relatively  low 
speed  crashes  to  small,  but  growing 
nimibers  of  children,  and  occasionally 
to  adult  occupants. 

DATES:  Effective  Date:  The  amendments 
made  in  this  rule  are  effective  March  19. 
1997. 

Incorporation  by  reference.  The 
incorporation  by  reference  of  a 
pubUcation  hsted  in  the  regulation  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  19. 1997. 

Petitions:  Petitions  for  reconsideration 
must  be  received  by  May  5. 1997. 

ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
niunber  of  this  notice  and  be  submitted 
to:  Administrator.  National  Highway 
Traffic  Safiety  Administration,  400 
Seventh  Street.  SW.  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  air  bags  and  related 
rulemakings:  Visit  the  NHTSA  web  site 
at  http://www.nhtsa.dot.gov  and  select 
"AIR  BAGS:  Information  about  air 
bags." 

For  non-legal  issues:  Mr.  Clarke 
Harper.  Chief.  Light  Duty  Vehicle 
Division,  NPS-11.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street,  SW.  Washington,  DC 
20590.  Telephone:  (202)  366-2264.  Fax: 
(202)  366-^329. 

For  legal  issues:  J.  Edward  Clancy. 
Office  of  Chief  Counsel.  NCC-20. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street.  SW. 
Washington.  DC  20590.  Telephone: 
(202)  366-2992.  Fax:  (202)  366-3820. 
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I.  Background 

A.  Air  Bags:  Safety  Issues 

Air  bags  have  proven  to  be  highly 
effective  in  reducing  fatahties  from 
frontal  crashes,  the  most  prevalent 
fatahty  and  injury-causing  type  of  crash. 
Those  crashes  result  in  64  percent  of  all 
driver  and  right-frt)nt  passenger 
fatahties. 

NHTSA  estimates  that,  between  1986 
and  February  15,  1997,  air  bags  have 
saved  1,828  drivers  and  passengers 
(1,639  drivers  and  189  passengers). 
Based  on  current  levels  of  effectiveness, 
air  bags  will  save  more  than  3,000  hves 
each  year  in  passenger  cars  and  hght 
trucks  when  all  hght  vehicles  on  the 
road  are  equipped  with  dual  air  bags. 
This  is  based  on  current  safety  belt  use 
rates  (about  68  percent,  according  to 
State-reported  siu^eys). '  Using  this 
assumption,  more  than  two-thirds  of  the 
persons  saved  would  be  persons  not 
using  any  type  of  safety  belt. 

At  the  same  time,  air  bags  are  causing 
fatahties  in  some  situations,  especially 
to  children.  As  of  FebrOary  15. 1997, 
NHTSA's  Special  Crash  Investigation 
program  had  identified  38  crashes  in 
this  country  in  which  the  deployment  of 
the  passenger  air  bag  resulted  in  fatal 
injuries  to  a  child.  Two  adult  passengers 
have  also  been  fatally  injured.  On  the 


driver  side,  21  drivers  are  known  to 
have  been  fatally  injured.^ 

The  fatahties  involving  children  have 
a  number  of  fairly  consistent 
characteristics.  First,  as  to  restraint 
usage,  the  infants  are  in  rear-fadng 
infant  restraints.  The  older  children  are 
generally  not  using  any  type  of  restraint. 
Second,  the  crashes  in  which  the  infants 
and  older  children  were  fatally  injured 
occurred  at  relatively  low  speeds.  Third, 
the  fatally  injured  ii^ants  and  older 
children  were  very  close  to  the 
dashboard  when  the  air  bag  deployed. 
Rear-facing  child  seats  are  very  close  to 
the  dashboard  in  a  crash,  even  in  the 
absence  of  pre-impact  braking.  As  to 
almost  all  of  the  older  children,  the  non- 
use  or  improper  use  of  safety  belts  in 
conjimction  with  pre-impact  braking 
resulted  in  the  forward  movement  of  the 
children  such  that  they  were  very  close 
to  the  air  bag  when  it  deployed.  Because 
of  this  proximity,  the  children  appear  to 
have  sustained  fatal  head  or  neck 
injuries  from  the  deploying  passenger 
air  bag. 

NHTSA  notes  that  driver  fatahties  are 
very  rare  in  comparison  to  the  number 
of  vehicles  equipped  with  driver  air 
bags  (more  than  56  miUion  vehicles, 
through  model  year  1996).  and  to  the 
number  of  drivers  saved  by  air  bags.  TTie 
data  for  drivers  suggest  that  two  groups 
of  drivers  are  more  at  risk  than  other 
drivers  bom  a  driver  air  bag.  One  group 
is  older  drivers.  However,  the  agency 
notes  that,  primarily  due  to  their 
relative  frailty,  older  driven  are  more  at 
risk  than  younger  driven  under  a  wide 
range  of  crash  circumstances,  regardless 
of  whether  the  older  drivers  use  safety 
belts  and  regardless  of  whether  they 
drive  vehicles  equipped  with  air  b^s. 

The  other  group  of  drivers  is  short- 
statiu^  adults.  Drivers  five  feet  two 
inches  or  shorter  comprise  10  of  the  21 
driver  fatahties  the  agency  is  aware  of 
to  date.  However,  NHTSA  is  not  aware 
of  any  inflation-induced  fatahty  in  the 
United  States  of  a  female  driver  5  feet 
2  inches  or  shorter  in  an  air  bag 
deployment  since  November  1995, 16 
months  ago.' 

As  in  the  case  of  the  children  fatally 
injured  by  air  bags,  the  key  factor 


■  Some  State  surveys  are  limited  to  passenger 
cars.  The  agency's  latest  National  Occupant 
Protection  Use  Survey,  a  probability-based  study  of 
safety  belt  use  in  all  vehicles  types,  indicates  a 
current  uae  rate  of  58  percent.  Another  survey  will 
be  conducted  in  1997. 


IMI 


'The  agency  has  examined  air  bag  cases  with 
children  in  its  Fatal  Analysis  Reporting  System 
(FAKS)  and  identified  no  new  cases.  The  agency 
believes  these  38  cases  are  a  census  of  all  cases  that 
have  occurred  and  reported  in  PARS  to  February 
15.  1997  involving  fatalities.  However,  the 
information  for  adult  Eitalities  does  not  represent  a 
census.  NHTSA  updates  air  bag  fatality  information 
on  a  continuing  basis.  The  information  presented  in 
this  notice  and  accompanying  Final  Regulatory 
Evaluation  generally  reflects  information  available 
through  February  15,  1997. 

>  A  btality  involving  a  5  feet  4  inch  female  driver 
did  occur  in  October  1996. 


regarding  the  fatally  injured  adults  has 
been  their  proximity  to  the  air  bag  when 
it  deployed.  The  most  common  reason 
for  their  proximity  was  failure  to  use 
safety  belts.  Only  six  of  the  21  drivers 
were  known  to  be  restrained  by  lap  and 
shoulder  belts  at  the  time  of  the  crash. 
Moreover,  of  those  six,  two  appeared  to 
be  out  of  position  (slumped  over  the 
wheel  due  to  medical  conditions). 

B.  Current  Requirements  for  Air  Bags 

Under  Chapter  301  of  Title  49.  U.S. 
Code  ("Motor  Vehicle  Safety").  NHTSA 
is  authorized  to  set  Federal  motor 
vehicle  safety  standards  appUcable  to 
the  manufacture  and  sale  of  new  motor 
vehicles  and  new  motor  vehicle 
equipment.  Standard  No.  208.  Occupant 
Crash  Protection,  one  of  the  original 
Federal  motor  vehicle  safety  standards 
issued  imder  this  statute,  has  long 
required  motor  vehicle  manufacturers  to 
install  safety  belts  to  protect  occupants 
during  a  crash.  Beginning  in  the  late 
1980's,  the  standard  has  required 
manufacturers  to  provide  automatic 
protection  for  frontal  crashes,  i.e., 
protection  that  requires  no  action  by  the 
occupant. 

In  estabhshing  Standard  No.  208's 
current  automatic  protection 
requirements  for  passenger  cars  in  1984. 
and  later  extending  those  requirements 
to  hght  tiiicks,  NHTSA  expressly 
permitted  a  variety  of  methods  of 
providing  automatic  protection, 
including  automatic  belts  and  air  bags. 
However,  the  agency  included  a  number 
of  provisions  to  encotirage 
manufacttirers  to  install  air  bags.  These 
included  extra  credit  during  the 
standard's  phase-in  period  for  vehicles 
using  air  bags  and  allowing  vehicles 
with  a  driver  air  bag  system  to  coimt,  for 
aJimited  period  of  time,  as  a  vehicle 
meeting  the  standard's  automatic 
protection  requirements  for  both  driver 
and  right-front  passenger  positions. 

Ultimately,  however,  consimier 
demand  led  to  the  installation  of  air 
bags  throughout  the  new  car  fleet.  By 
the  beginning  of  this  decade, 
manufacturers  were  rapidly  moving  to 
install  air  bags  in  all  of  their  passenger 
cars  and  hght  trucks. 

Congress  included  a  provision  in  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  directing 
NHTSA  to  amend  Standard  No.  208  to 
reqtiire  that  all  passenger  cars  and  hght 
trucks  provide  automatic  protection  by 
means  of  air  bags.  The  Act  required  at 
least  95  percent  of  each  manufacturer's 
passenger  cars  manufactured  on  or  after 
September  1. 1996  and  before 
September  1. 1997  to  be  equipped  with 
an  air  bag  and  a  manual  lap/shoidder 
belt  at  both  the  driver  and  right  frt>nt 


passenger  seating  positions.  Every 
passenger  car  manufactured  on  or  after 
September  1, 1997  must  be  so  equipped. 
The  same  basic  requirements  are 
phased-in  for  hght  trucks  one  year 
later.*  The  final  rule  implementing  this 
provisicm  of  ISTEA  was  published  in 
the  Federal  Register  (58  FR  46551)  on 
September  2, 1993. 

Standard  No.  208 's  automatic 
protection  requirements,  whether  for  air 
bags  or  (imtil  the  provisions  of  ISTEA 
fully  take  effect)  for  automatic  belts,  are 
performance  requirements.  The 
standard  does  not  specify  the  design  of 
an  air  bag.  Instead,  vehicles  must  meet 
specified  injury  criteria,  including 
criteria  for  the  head  and  chest, 
measured  on  test  dummies,  during  a 
barrier  crash  test,  at  speeds  up  to  30 
mph.  These  criteria  must  be  met  for  air 
bag-equipped  vehicles  both  when  the 
dimunies  are  belted  and  when  they  are 
unbelted.  The  latter  test  condition 
ensures  that  a  vehicle  provides 
"automatic  protection."  i.e.,  protection 
by  means  that  require  no  action  by 
vehicle  occupants. 

These  requirements  apply  to  the 
performance  of  the  vehicle  as  a  whole, 
and  not  to  the  air  bag  as  a  separate  item 
of  motor  vehicle  equipment.  This 
approach  permits  veUcle  manufacturers 
to  "time"  the  performance  of  the  air  bag 
to  the  crash  pulse  '  and  other  specific 
attributes  of  each  of  their  vehiaes. 
Further,  it  leaves  them  free  to  select 
specific  attributes  for  their  air  bags,  such 
as  dimensions  and  actuation  time. 

n.  Overview  and  Summary 

NHTSA  is  implementing  a 
comprehensive  plan  of  rulemaking  and 
other  actions  (e.g.,  consumer  education 
and  encouragement  of  primary 
enforcement  of  State  safety  belt  use 
laws)  addressing  the  adverse  effects  of  ~ 
air  bags.  The  rulemaking  actions  which 
have  been  taken,  or  are  being  taken, 
include  the  following: 

Interim  Rulemaking  Solutions 

•  In  this  notice,  NHTSA  is 
temporarily  amending  Standard  No. 
208,  to  ensure  that  vehicle 
manufacturers  can  depower  all  air  bags 


''At  least  80  percent  of  each  manufacturer's  light 
trucks  manufactured  on  or  after  September  1.  1997 
and  before  September  1.  1998  must  be  equipped 
with  an  air  b«^  and  a  manual  lap/shoulder  belt. 
Every  light  truck  manufactured  on  or  after 
September  1, 1998  must  be  so  equipped 

'  "Crash  pulse"  means  the  acceleration-time 
history  of  the  occupant  compartment  of  a  vehicle 
during  a  crash.  This  is  represented  typically  in 
terms  of  g's  of  acceleration  plotted  against  time  in 
milliseconds  (1/1000  second).  The  crash  pulse 
determines  the  test's  stringency:  an  occupant  «vill 
undergo  greater  forces  if  the  crash  pulse  g's  are 
higher  at  the  peak,  or  if  the  duration  of  the  crash 
pulse  is  shorter. 
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so  that  they  inflate  less  aggressively. 
This  change,  coupled  with  the 
considerable  flexibility  already 
provided  by  the  standard's  existing 
performance  requirements,  will  provide 
the  vehicle  manufacturers  maximum 
flexibility  to  quickly  address  the  adverse 
effects  of  current  air  bags. 

•  On  November  27,  1996,  the  agency 
published  in  the  Federal  Register  (61 
FR  60206)  a  final  rule  amending 
Standards  No.  208  and  No.  213  to 
require  improved  labeling  on  new 
vehicles  and  child  restraints  to  better 
ensure  that  drivers  and  other  occupants 
are  aware  of  the  dangers  posed  by 
passenger  air  bags  to  children, 
particularly  to  children  in  rear-facing 
infant  restraints  in  vehicles  with 
operational  passenger  air  bags.  The  new 
labels  were  required  on  vehicles 
beginning  February  25, 1997,  and  are 
required  on  child  restraints,  beginning 
May  27, 1997. 

•  On  January  6, 1997,  the  agency 
published  in  the  Federal  Register  (62 
FR  798)  a  final  rule  extending  until 
September  1.  2000,  a  provision  in 
Standard  No.  208  permitting  vehicle 
manufacturers  to  o^er  manual  cutoff 
switches  for  the  passenger  air  bag  for 
new  vehicles  without  rear  seats  or  with 
rear  seats  that  are  too  small  to 
accommodate  rear-facing  infant 
restraints. 

•  On  January  6, 1997,  the  agency 
published  in  the  Federal  Register  (62 
FR  831)  an  NPRM  to  permit  motor 
vehicle  dealers  and  repair  businesses  to 
deactivate,  upon  the  request  of 
consumers,  driver  and  passenger  air 
bags.  The  agency  expects  to  announce  a 
final  decision  on  this  issue  shortly. 

Longer  Term  Rulemaking  Solution 

•  NHTSA  plans  to  issue  an  NPRM  to 
require  a  phasing-in  of  smart  air  bags 
and  to  establish  performance 
requirements  for  those  air  bags.  On 
February  11  and  12, 1997,  the  agency 
held  a  pubUc  technical  workshop  to 
discuss  appropriate  test  procedures  and 
other  issues  related  to  that  forthcoming 
proposal.  Among  other  things,  the 
agency  may  propose  using  a  5th 
percentile  female  dimmiy  and 
specifying  appropriate  injury  criteria  for 
that  dummy,  including  neck  injury. 

In  addition  to  these  actions,  tne 
agency  is  participating  with  automobile 
manufacturers,  air  bag  suppliers, 
insurance  companies  and  safety 
organizations  in  a  coalition  effort  to 
address  the  adverse  effects  of  air  bags  by 
increasing  the  use  of  safety  belts  and 
child  seats.  Substantial  benefits  could 
be  obtained  from  achieving  higher  safiety 
belt  use  rates.  For  example,  if  observed 
belt  use  increased  fi-om  68  percent  to  80 


percent,  an  additional  2,900  lives  would 
be  saved  annually  over  the  9,529  Uves 
currently  being  saved  by  safety  belts. 

The  coalition  has  a  three-point 
program  that  seeks  to  educate  the  pubUc 
about  safety  belt  and  child  seat  use, 
work  with  state  and  local  officials  to 
improve  enforcement  of  safety  belt  and 
child  seat  use  laws,  and  seek  the 
enactment  of  "primary"  safety  belt  use 
laws.* 

A  1995  NHTSA  analysis  of  Fatal 
Analysis  Reporting  System  (PARS)  data 
on  restraint  use  among  fatally  injured 
motor  vehicle  occupants  from  1983  to 
1994  indicates  that  primary  enforcement 
is  the  most  important  aspect  of  a  safety 
belt  use  law  affecting  the  rate  of  safety 
belt  use.  For  virtually  all  states  with  a 
primary  enforcement  law,  statistically 
significant  increases  associated  with  the 
presence  of  such  a  law  were  detected 
using  several  different  methods.  The 
analysis  suggests  that  the  increase  in  use 
rates  attributable  to  the  enactment  of  a 
primary  enforcement  law  is  at  least  15 
percentage  points.  This  increase  in 
safety  belt  use  translates  into  a  5.9 
percent  decline  in  fatalities  in  a  state 
that  authorizes  primary  enforcement  of 
the  law.  In  California  and  Louisiana, 
states  which  recently  upgraded  their 
laws  to  allow  for  primary  enforcement, 
safety  belt  usage  increased  by  13  and  17 
percentage  points,  respectively. 

in.  January  1997  Depowering  Proposal 

On  January  6,  1997,  NHTSA 
published  an  NPRM  (62  FR  807)  to 
temporarily  amend  Standard  No.  208  to 
help  reduce  the  fatalities  and  injuries 
that  current  air  bags  are  causing  in 
relatively  low  speed  crashes  to  small, 
but  growing  numbers  of  children,  and 
occasionally  to  adults. 

The  agency  believed  that  the 
proposed  amendments  would  ensure 
that  vehicle  manufacturers  can  quickly 
depower  all  air  begs  so  that  they  inflate 
less  quickly  and  less  aggressively.  Based 
on  agency  research  and  analysis 
regarding  the  optimal  range  of  air  bag 
depowering,  the  agency  tentatively 
concluded  that  an  average  depowering 
of  20  to  35  percent  would  reduce  the 
risk  of  air  bag  fatalities  in  low  speed 
crashes,  while  substantially  preserving 
the  life-saving  capabilities  of  air  bags  in 
higher  speed  crashes. 

NHTSA  proposed  adopting  either,  or 
both,  of  two  different  approaches  that 
would  permit  or  facilitate  an 
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*Iii  Statm  with  "secondary"  ufMy  bah  um  lawa. 
a  motorist  may  be  ticketed  for  uich  (lilure  only  if 
there  it  a  separate  basis  for  stopping  the  motorist 
such  as  the  violation  of  a  separate  traffic  law.  This 
hampers  enfortrement  of  the  law.  In  Sutes  with 
primary  laws,  a  citation  can  be  issued  solely 
because  of  tulura  to  wear  safety  belts- 


approximate  20  to  35  percent  average 
depowering  of  current  air  bags.  One 
approach  was  to  temporarily  make  it 
easier  to  meet  the  chest  acceleration 
requirement  that  an  unbelted  dumomy 
must  meet  in  a  crash  test  at  speeds  up 
to  30  mph.  by  raising  the  limit  from  60 
g's  to  80  g's.  The  other  approach,  which 
appeared  to  allow  higher  levels  of 
depowering,  was  to  temporarily  replace 
vehicle  crash  testing  using  an  unbelted 
dimimy  with  the  American  Automobile 
Manufacturers  Association's  (AAMA's) 
modified  "sled  test"  protocol 
incorporating  a  125  millisecond  (msec) 
standardized  crash  pulse  and  also  using 
an  unbelted  dummy. 

NHTSA  recognized  that  while 
depowered  air  bags  would  provide 
immediate  benefits  in  a  number  of 
situations,  they  would  not  fully  solve 
the  problem  of  adverse  effects  from  air 
bags  and  could  also  reduce  protection  to 
imbelted  occupants  in  higher  speed 
crashes.  NHTSA  indicated  that  it 
beUeves  the  ultimate  solution  to  the 
problem  of  adverse  effects  from  air  bags 
is  implementation  of  more  advanced  air 
bags  that  adjust  the  deployment 
decision/inflation  rate  based  on  such 
factors  as  size  and  position  of  vehicle 
occupants,  severity  of  crash,  and 
whether  safety  belts  are  being  used.  The 
agency  therefore  stated  in  the  NPRM 
that  it  viewed  depowering  as  an  interim 
measure  to  be  used  imtil  better  solutions 
can  be  implemented. 

In  its  Preliminary  Regulatory 
Evaluation  (PRE),  the  agency  presented 
several  methodologies  to  analyze  the 
potential  benefits  and  net  effects  on 
safety  associated  with  depowering.  Two 
methodologies  utilized  research  testing 
and  mathematical  modeling  restdts  to 
examine  the  effect  of  depowering  on 
chest  g's  and  then  to  estimate  the  effect 
of  chest  g  changes  on  fatalities.  A  third 
methodology  examined  the  experience 
in  Aiistraha  of  a  General  Motors- 
designed  Holden  car,  which  has  less 
aggressive  air  bags. 

NHTSA  requested  commenters  to 
provide  additional  information  in  a 
number  of  areas,  including  the 
following: 

•  Information  and  data  to  help  the 
agency  refine  its  estimates  (presented  in 
the  PRE)  of  the  potential  benefits  and 
net  effects  on  safety  that  woidd  be  likely 
to  result  from  depowering. 

•  Information  and  supporting  data  for 
the  specific  sled  pulse  reconunended  by 
AAMA. 

•  Analysis  comparing  the  potential 
benefits  and  net  effects  on  safety  of  the 
two  proposed  alternatives. 

•  Information  concerning  the  extent 
of  the  existing  problem  of  driver 
fatalities  and  injuries  firom  air  bags  and 


the  extent  to  which  manufacturers  have 
already  addressed  the  problem  by 
design  changes  to  driver  air  bags. 

•  Whether  the  same  or  different 
requirements  should  apply  to  the 

-    passenger  and  driver  positions, 

including  the  advisability  of  limiting  the 
proposed  temporary  amendment  to 
passenger  air  bags  only. 

•  The  appropriate  duration  of  the 
temporary  amendment. 

IV.  Summary  of  Comments 

NHTSA  received  over  160  comments 
in  response  to  the  NPRM.  Commenters 
included  vehicle  manufacturers,  air  bag 
and  component  manufacturers,  safety 
advocacy  groups,  insurance  groups, 
trade  associations,  State  entities,  and 
individuals. 

Most  commenters  agreed  that  the 
agency  should  issue  requirements  to 
facilitate  air  bag  depowering,  thereby 
reducing  injury  risks  related  to  air  bag 
deployment  in  low  speed  crashes. 
Support  for  depowering  came  from 
commenters  such  as  Advocates  for 
Highway  and  Auto  Safety  (Advocates), 
the  American  Automobile 
Manufacturers  Association  (AAMA),  the 
Association  of  International  Automobile 
Manufacturers  (AIAM),  the  National 
Transportation  Safety  Board  (NTSB),  the 
Insurance  Institute  for  Highway  Safety 
(IIHS),  specific  vehicle  manufactiu«rs, 
and  the  Automotive  Occupant 
Restraints  Council  (AORC).  These 
commenters  stated  that  depowered  air 
bags  will  improve  vehicle  safety  by 
reducing  the  risk  posed  to  vehicle 
occupants.  While  the  vehicle 
manufacturers  favored  allowing 
depowering  indefinitely.  Pubhc  Qtizen. 
Advocates,  and  air  bag  manufacturers 
conditioned  their  support  on  the  placing 
of  a  time  limit  on  depowering. 

The  Center  for  Auto  Safety  (CFAS), 
the  Parents  Coalition  for  Air  Bag 
Warnings,  and  some  individuals 
opposed  depowering.  These 
commenters  argued  that  switching  from 
a  crash  test  to  sled  test  with  a  generic, 
large  car  crash  pulse  would  result  in  an 
unreasonably  lenient  standard  that 
would  result  in  a  substantial  increase  in 
adult  deaths. 

Commenters  addressed  specific  issues 
raised  in  the  NPRM,  including  whether 
to  adopt  the  80g's  alternative,  the  sled 
test  alternative,  or  both;  whether  to 
depower  both  driver  side  and  passenger 
side  air  bags;  whether  to  make  the 
amendment  temporary  or  permanent; 
and  the  appropriateness  of  the  agency's 
estimates  of  potential  benefits  and 
tradeoffs  in  the  PRE.  Commenters  also 
addressed  specific  issues  involving  the 
sled  test  requirements  and  test 
conditions,  including  the  neck  injury 


criteria,  testing  a  portion  of  the  vehicle 
or  the  entire  vehicle,  the  "corridor"  fw 
the  crash  pulse,  the  activation  time  for 
the  air  bag  during  the  sled  test,  and  the 
vehicle  test  attitude.  Commenters, 
especiaUy  the  safety  groups,  addressed 
various  issues  that  are  not  directly 
related  to  depowering,  such  as  adopting 
minimimi  deployment  speed  thresholds 
and  imdertaking  a  comprehensive 
upgrade  of  Standard  No.  208.  A  more 
specific  discussion  of  the  comments, 
and  the  agency's  responses,  are  set  forth 
below. 

V.  Agency  Decision 

After  carefully  considering  the 
comments,  NHTSA  has  decided  to 
adopt  AAMA's  modified  unbelted  sled 
test  protocol  as  a  temporary  alternative 
to  Standard  No.  208"s  current  unbelted 
crash  test  requirement.  This  change, 
coupled  with  the  considerable 
flexibility  already  provided  by  the 
standard's  performance  requirements, 
will  provide  the  vehicle  manufactiu«rs 
with  maximum  flexibihty  to  quickly 
address  and  mitigate  the  adverse  effects 
of  current  air  bags. 

A.  Should  NHTSA  Amend  Standard  No. 
208  To  Permit/Facilitate  Depowering? 

As  discussed  above,  NHTSA  proposed 
to  amend  Standard  No.  208  to  ensure 
that  vehicle  manufacturers  can  depower 
all  air  bags  so  that  they  inflate  less 
aggressively.  The  vast  majority  of 
commenters  supported  depowering  as  a 
quick  way  of  addressing  the  problem  of 
adverse  effects  of  air  bags.  Commenters 
supporting  depowering  were  diverse 
and  included  AAMA  and  AIAM, 
representing  essentially  all  domestic 
and  import  vehicle  manufacturers, 
AORC,  representing  suppliers.  IIHS, 
Advocates,  and  Public  Qtizen. 

A  few  commenters,  however,  opposed 
depowering  or  otherwise  raised 
concerns  about  the  basic  approach  of 
the  agency's  proposal.  The  issues  raised 
by  those  commenters  are  addressed  in 
this  section.  Conmients  concerning  how 
depowering  should  be  accompUshed, 
e.g.,  what  alternative  amendment 
should  be  adopted,  whether  the  driver 
side  should  be  included,  and  the 
appropriate  duration  for  the 
amendment,  will  be  disciissed  in  later 
sections. 

The  Parent's  CoaUtion  recommended 
that  NHTSA  consider  issuing  a  final 
rule  mandating  on-off  switches  for  air 
bags  and  a  higher  minimum  deployment 
threshold  (for  single  level  inflator  air 
bags)  in  lieu  of  amending  Standard  No. 
208  to  permit  depowering.  That 
organization  stated  that  information 
from  NHTSA's  Special  Crash 
Investigation  Program  shows  that  low 


deployment  thresholds  are  the  central 
cause  of  air  bag  deaths  and  injuries,  and 
that  the  agency  erred  in  not  including 
an  increased  deployment  threshold  as 
part  of  its  proposal.  The  Parent's 
Coalition  expressed  concern  that  the 
contemplated  level  of  depowering  will 
not  save  all  children,  and  will  result  in 
an  increase,  perhaps  a  substantial  one, 
in  adult  deaths  and  injuries.  The 
Parent's  Coalition  stated  that  the 
increase  in  adult  deaths  from 
depowering  appears  to  be  an 
unacceptable  cost  in  exchange  for  the 
relatively  modest  reduction  in  child 
deaths,  especially  since  the  child  deaths 
could  be  prevented,  without  such 
adverse  tradeoffs,  by  an  on-off  switch 
and  by  an  increase  in  deployment 
threshold. 

CFAS  also  urged  NHTSA  to  look  at 
whether  a  moderate  increase  in 
deployment  threshold  would  perform  a 
better  job  of  increasing  vehicle  safety, 
before  adopting  the  depowering 
proposal.  CFAS  also  stated  that  the 
issue  heiore  NHTSA  is  not  whether 
depowered  inflators  should  be 
permitted  under  Standard  No.  208,  but 
whether  manufacturers  should  be 
permitted  to  escape  responsibifity  for 
meeting  the  current  injury  criteria  of  the 
standard.  CFAS  stated  that  Standard  No. 
208  does  not  prohibit  manufacturers 
from  using  depowered  inflators. 

While  it  did  not  oppose  depowering 
as  an  interim  measure,  Consumers 
Union  stated  that  the  most  important 
step  that  the  agency  can  take  in  the  near 
term  to  address  the  situation  is  to 
establish  a  higher  deployment 
threshold,  on  an  expedited  basis,  a 
requirement  for  a  low-end  limit  to  the 
vehicle  impact  level  barrier  equivalent 
velocity,  below  which  air  bags  will  not 
be  triggered  to  inflate. 

NHTSA  notes  that,  in  its  January  1997 
proposal,  it  discussed  a  variety  of 
alternative  approaches  for  addressing 
the  adverse  effects  of  air  bags,  inclutUng 
higher  deployment  thresholds,  dual 
level  inflators,  smart  air  bags,  and 
various  other  changes  to  air  bags.  In 
issuing  its  proposal,  the  agency 
recognized  that,  for  many  vehicles, 
depowering  has  a  shorter  leadtime  than 
any  of  the  other  alternatives.  The  agency 
also  explained  that  a  change  in  Standard 
No.  208  is  not  needed  to  permit 
manufacturers  to  implement  these  other 
alternatives.'  The  agency  explained 
further: 


'  NHTSA  explained  that  the  existing  provisions  of 
Standard  No.  206  already  provide  considerable 
design  flexibility  for  manufacturer*.  The  Standard's 
automatic  protection  requirements  are  performance 
requirements  and  do  not  specify  the  design  of  an 
air  bag.  Instead,  vehicles  must  meet  specified  injury 

Continued 
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The  agency  expects  to  ultimately  require 
smart  air  bags  through  ruletnakiog.  Ib  the 
meantime,  the  agency  is  not  endorsing 
depowering  over  other  solutions.  Instead,  the 
agency  is  proposing  a  regulatory  change  to 
add  depowering  to  the  alternatives  available 
to  the  vehicle  manutacturers  to  address  this 
problem  on  a  short-teim  basis.  To  the  extent 
that  mami&icturers  can  implement  superior 
alternatives  for  some  vehicles,  the  agency 
would  encourage  them  to  do  so. 

NHTSA  shares  the  concern  of  the 
Parent's  Coalition  that  depowering  will 
not  likely  save  all  children  and  will 
likely  result  in  trade-offs  for  adults.  That 
is  why  the  agency  is  limiting  the 
duration  of  its  depowering  amendments 
and  plans  to  conduct  rulemaking  to 
refl|uire  smart  air  bags.  In  the  meantime, 
however,  NHTSA  wants  to  be  sure  that 
the  vehicle  manufacturers  have  the 
necessary  tools  to  address  immediately 
the  problem  of  adverse  effects  of  air 
bags.  Standard  No.  208's  existing 
performance  requirements  do  restrict 
the  use  of  depowering,  since 
substantially  depowering  the  air  bags  of 
many  vehicles  would  make  those 
vehicles  incapable  of  complying  with 
the  standard's  injury  criteria  in  a  30 
mph  barrier  crash  test.  Accordingly,  to 
permit  use  of  this  alternative,  it  is 
necessary  to  amend  Standard  No.  208. 

The  issuance  of  any  rule  narrowing 
the  discretion  that  vehicle 
manufacturers  have  had  since  the  1984 
decisioD,  whether  by  requiring 
depowering,  higher  thresholds,  other 
changes  to  air  bags,  or  smart  air  bags, 
would  involve  considerably  more 
complex  issues  than  a  rulemaking 
simply  adding  greater  flexibiUty.  The 
agency  would  need  to  assess  safety 
effects,  practicabihty,  and  leadtime  for 
the  entire  vehicle  fleet.  NHTSA  will 


critaia.  indudii^  crftaria  for  th*  bead  >od  cfaett 
maasund  on  proparly  pcxitjoned  tatt  <iununi«s. 
during  a  barriar  cxash  test,  at  speeds  up  to  30  mph. 
As  tlw  AAMA  conactiy  noted  in  its  mmmanta  on 
tlia  NFRM.  the  Standard  requiras  air  bags  to  provida 
protection  for  proparly  positioned  occupants 
(betted  and  unbelted)  in  a  30  mph  crash,  and  very 
iut  sir  bags  may  be  necessary  to  provide  luch 
protaction.  However,  the  itandard  does  not  require 
the  same  speed  of  deployment  in  slower  speed 
crashes  or  in  the  presence  of  out-of-poeition 
occupants.  Vefaicie  manubcturers  have  the 
floubility  under  the  Standard  to  use  dual  or 
muhipia  level  inflator  systems  and  automatic  cut- 
off daricaa  for  out-of-position  occupants  and  rear- 
kdag  infnt  laatiuints.  Concepts  such  as  dual  level 
htliittw  wfitmtm  and  devices  that  sense  occupant 
poaition  and  measure  occupant  size  or  weight  are 
not  new.  and  were  cited  by  the  agency  in  its  1964 
rulemaking  requiring  automatic  protection.  Also, 
Standvd  No.  206  does  not  specify  a  minimum 
vrincta  speed  at  tvhich  aii  begs  must  deploy. 
Thrwbolds  could  be  raised  subatactially  for  moat 
currant  vehicles  without  cieeting  a  Standard  Na 
208  compliance  problem.  In  addition,  installation  of 
smart  air  bags  and  replacement  of  merhanical  air 
lag  sensors  with  electroDic  ones  are  permitted. 
Therafore.  regulatory  changes  are  not  needed  to 
paimit  manufacturers  to  implement  these  aolutioos. 


assess  those  types  of  issues  in  its 
rulemaking  for  smari  air  bags.  The 
agency  notes  that  there  may  not  be  any 
reason  to  have  higher  deployment 
thresholds  with  some  types  of  smari  air 
bags,  since  a  low-power  inflation  may 
be  automatically  selected  for  low 
severity  crashes. 

Until  the  agency  conducts  its 
rulemaking  regarding  smart  air  bags,  it 
beheves  it  is  best  to  focus  on  ensuring 
that  manufacturers  have  appropriate 
flexibiUty  to  address  the  problem  of 
adverse  effects  of  air  bags.  This  will 
enable  the  manufacturers  to  select  the 
solutions  which  can  be  accomplished 
most  quickly  for  their  individual 
models.  NHTSA  encourages  the  vehicle 
manufacturers  to  use  the  best  available 
alternative  solutions  that  can  be  quickly 
implemented  for  their  vehicles,  whether 
depowering,  higher  thresholds,  other 
changes  to  air  bags,  smari  air  bags,  or  a 
combination  of  the  above.  The  agency 
notes  again  that  the  vehicle 
manufacturers  need  not  wait  for  further 
rulemaking  to  begin  installing  smari  air 
bags,  and  encourages  them  to  move  in 
that  direction  expeditiously. 

NHTSA  notes  that,  as  discussed  in  the 
January  1997  NPRM,  CFAS  and  PubUc 
Citizen  petitioned  the  agency  in 
November  1996  to  conunence  a 
rulemaking  proceeding  to  consider 
requiring  diial  inflation  air  bags  and  to 
specify  deployment  thresholds.  The 
agency  stated  in  that  notice  that  it 
considered  the  petitions  to  have  been 
granted  to  the  extent  that  the  NPRM 
analyzed  and  discussed  issues  raised  by 
the  petitioners  and  subjected  that 
material  to  public  conunent.  NHTSA 
will  continue  to  consider  the  issues 
raised  by  those  petitioners  in  its 
planned  rulemaking  on  smart  air  bags. 

Consumers  Union  urged  the  agency  to 
evaluate  whether  the  incidence  of 
fatahties  cauaed  by  air  bags  in  low 
speed  collisions  may  be 
disproportionately  high  in  certain 
specific  makes  and  models  of  passenger 
vehicles.  That  organization  stated  that  it 
would  be  a  great  disservice  to  the  pubUc 
to  reduce  the  protection  of  air  bags  in  all 
cars  because  certain  specific  models  are 
improperiy  designed.  NHTSA  notes  that 
while  the  level  of  risks  from  air  bags 
undoubtedly  varies  between  different 
makes  and  models,  a  review  of  air  bag 
fatahties  indicates  that  the  problem  is  a 
general  one.  not  limited  to  a  few  makes/ 
models. 

A  few  commenters  argued  against  the 
agency's  depowering  proposal  on  the 
groimds  that  the  proposed  amendments 
would  result  in  a  greater  number  of  Uves 
being  lost  than  saved,  both  for 
passengers  and  drivers. 


While  the  agency  recognizes  the 
possibility  that  there  is  a  p>otential  for 
net  disbenefits  from  depowering,  it 
beheves  it  must  consider  both  the  short- 
run  and  long-run  implications  of  this 
rulemaking  on  safety.  Ultimately,  the 
continued  availability  of  any  safety 
device  as  standard  equipment,  whether 
provided  volimtarily  by  manufactiirers 
or  pursuant  to  a  regulation,  is 
dependent  on  consumer  acceptabihty. 
The  agency  beUeves  that  air  bags  which 
fatally  injiuc  occupants,  particularly 
children  in  low  speed  crashes,  place  the 
concept  of  air  bags  at  risk,  despite  their 
overall  net  safety  benefits.  Accordingly, 
to  help  ensure  that  air  bags  remain 
acceptable  to  consiuners  and  ultimately 
achieve  their  full  potential  in  the  future, 
the  agency  believes  it  is  reasonable  to 
accept  some  short-term  safety  tradeoffs 
associated  with  depowering,  while 
better  solutions  are  being  developed. 

NHTSA  also  notes  that,  as  discussed 
in  the  NPRM,  it  believes  that  even  if  the 
net  effect  were  negative,  the  opportunity 
to  avoid  the  deaths  of  a  significant 
number  of  children  who  would 
otherwise  be  fatally  injured  by  air  bags 
justifies  foregoing  the  opportunity  to 
save  some  unbelted  teenage  and  adult 
passengers.  There  are  several  reasons  fcH- 
this  poUcy  choice. 

First,  it  is  not  acceptable  that  a  safety 
device  cause  a  significant  number  of 
fatalities  in  circumstances  in  which  fotal 
or  serious  injuries  woidd  not  otherwise 
occur,  hi  making  this  statement,  the 
agency  draws  a  distinction  between  air 
bags  which  are  fatally  injuring  young 
children  in  low  speed  crashes  in  which 
the  other  vehicle  occupants  are 
uninjiued,  and  other  safety  devices 
whicii  may  on  occasion  unavoidably 
substitute  one  type  of  injury  for  another 
type  that  would  occur  in  their  absence 
(safety  belts  are  a  good  example)."  Those 
fatahties  are  particularly  imacceptable 
in  hght  of  the  agency's  analysis  showing 
that  depowering  air  bags  can 
significantly  reduce  the  number  of 
children  being  fatally  injured  by  air 
bags. 

Second,  it  is  also  particularly 
unacceptable  that  the  vehicle  occupants 
being  fatally  injiUBd  are  young  children, 
and  that  the  number  of  those  deaths  is 
steadily  growing.  In  confronting  the 
possibihty  of  inevitable  short-term 
safety  tradeoffs  between  young  children 
and  unbelted  occupants  over  12  years  of 
age.  the  agency  believes  that  greater 
weight  must  he  placed  on  protecting 


*  In  severe  collisions,  safely  belts  can  seriously 
bruise  the  chest  of  an  occupant  or  even  cause  rib 
fractures.  However,  the  restraining  force  of  the  beh 
would  also  likely  prevent  even  more  serious  cheat 
or  head  injury  from  the  occupant's  striking  the 
intarior  components  of  the  vehicle. 


young  children.  NHTSA  has  always 
given  a  high  priority  to  protecting 
children  and  accordingly  has  appUed 
these  different  cost-benefit 
considerations  to  its  rulemaking 
affecting  children.  The  agency's 
activities  related  to  school  bus  safety 
standards  are  an  example  of  this  policy. 

A  major  reason  for  giving  priority  to 
protecting  young  children  is  that  they 
are  less  mature  than  teenagers  and 
adults  and  thus  less  able  to  exercise 
independent  judgment,  assess  the  risks 
and  take  action  to  improve  their  safety. 
Young  children  are  more  dependent  on 
the  judgment  and  actions  of  other 
persons.  The  oldest  of  the  38  children 
who  have  been  fatally  injured  by  an  air 
bag  was  nine  years  old,  and  most  of  the 
children  have  been  much  yoimger.  The 
agency  is  concerned  about  the.  safety  of 
the  unbelted  teenagers  and  adults  who 
jnight  be  affected  by  depowering,  but  is 
increasing  its  efforts  to  persuade  them  to 
protect  themselves  by  buckling  their 
safety  behs  as  required  by  the  laws  of  49 
States  and  the  District  of  Columbia. 
NHTSA  is  also  increasing  its  efforts  to 
persuade  parents  to  ensure  that  all 
children  are  properly  restrained. 

B.  80  g's  Chest  Injury  Criterion  vs.  Sled 
Test 

As  discussed  above.  Standard  No.  208 
currently  specifies  that  occupant 
protection  is  measured  in  a  fiill  scale 
crash  test  in  which  a  vehicle  equipped 
with  test  dummies  at  the  outside  front 
seating  positions  is  crashed  into  a 
barrier.  Specific  injury  criteria  measured 
on  the  test  diunmies.  including  those 
evaluating  chest  acceleration  and  head 
injuries,  must  be  met  in  barrier  crashes 
at  speeds  up  to  30  mph,  and  at  a  range 
of  angles  up  to  30  decrees  off-center. 

In  August  1996.  AAMA  submitted  a 
petition  requesting  that  the  unbelted 
crash  test  requirement  be  replaced  with 
a  generic  sled  test  protocol.  Under  that 
protocol,  all  of  a  vehicle,  or  a  portion  of 
the  vehicle  representing  the  interior, 
would  be  mounted  on  a  sled.  The  sled 
would  be  decelerated  from  30  mph  over 
a  time  period  of  143  miUiseconds 
according  to  a  specific  deceleration-time 
curve  wtdch  approximates  a  vehicle's 
crash  pulse.  There  would  not  be  an 
angle  test,  only  a  direct  fitintal  test. 
AAMA  requested  that  the  same  crash 
pulse  be  used  for  all  vehicles.  That 
organization  asserted  that  its 
recommended  test  protocol  would  allow 
for  lower  powered  inflators  to  be 
introduced  into  the  market  as  quickly  as 
possible,  while  maintaining  air  bag 
protection  for  all  occupants. 

After  NHTSA  conducted  a  vehicle  test 
and  discovered  that  AAMA's  initially 
recommended  crash  pulse  could  allow  a 


vehicle  to  meet  Standard  No.  208 's 
existing  injury  criteria  without  an  air 
bag,  in  November  1996  that  organization 
suggested  using  a  more  severe  crash 
pulse:  125  msec.,  which  corresponds  to 
17.2  g's.»  AAMA  also  recommended  at 
.that  time  that  the  agency  include  neck 
injury  criteria  to  evaluate  air  bag 
performance  as  it  relates  to  the 
recommended  crash  pulse,  in  addition 
to  the  current  injury  criteria  which, 
among  other  things,  limit  chest 
acceleration  to  60  g's.  The  neck  injury 
criteria  are  likely  to  be  the  limiting 
factor  in  determining  the  maximum 
allowable  depowering  level  for  a 
particular  vehicle. 

After  reviewing  the  available 
information,  NHTSA  proposed  two 
alternative  temporary  amendments  to 
Standard  No.  208:  (1)  Increase  the 
current  chest  acceleration  limit  from  60 
g's  to  80  g's,  or  (2)  replace  the  unbelted 
crash  test  requirement  with  a  sled  test 
protocol  incorporating  the  125 
milhsecond  crash  pulse.  The  agency 
noted  that  if  both  of  these  changes  were 
adopted,  a  manufacturer  could  select 
either  alternative  at  its  option,  but  coidd 
not  mix  the  two  options. 

AAMA,  AIAM.  Advocates.  AutoUv. 
PubUc  Qtizen.  and  all  vehicle 
manufacturers  addressing  the  issue, 
stated  that  only  the  sled  test  alternative 
should  be  adopted.  AAMA  stated  that 
using  the  sled  test  wiU  aUow  further 
optimization  of  air  hag  performance  and 
vnU  save  many  additional  Uves  each 
year  as  well  as  substantially  reduce  the 
risk  of  air  bag-related  injuries.  That 
organization  stated  that  the  sled  test 
allows  depowering  for  aU  vehicles  in 
the  quickest  possible  manner. 

NHTSA  notes  that  AAMA  estimated 
that  only  31  percent  of  the  fleet  could 
be  depowered  under  the  80  g's 
alternative.  That  organization  did  not 
provide  specific  data  or  analysis  to 
support  that  figure.  However.  Ford 
commented  that  neither  it  nor  the 
agency  has  conducted  angular  barrier 
modeling  or  tests  that  cotdd  be  the  basis 
for  judging  pwrformance  of  depowered 
air  bags  in  angular  barrier  tests.  Ford 
stated  that  compute  modeling  by  it  and 
the  agency,  as  weU  as  sled  tests,  indicate 
that  HICs  and  femur  loads  increase  with 
depowered  air  bags,  and  Ford  would 
have  no  basis  for  judging  that  vehicles 
equipped  with  substantially  depwwered 
air  bags  would  meet  compliance  criteria 
in  angular  tests. 

AIAM  stated  that  the  sled  test  would 
resiUt  in  the  fastest  way  to  achieve 


♦See  pages  10-45  and  46  of  the  PRE  which  show 
that  the  143  millisecond  pulse  vras  significantly 
longer  in  duration  and  lower  in  amplitude  when 
compared  to  the  125  msec  pulse. 


depowering.  Nissan  stated  that  the  sled 
test  provides  the  fastest  and  most 
efficient  approach  to  allow  for 
depowering.  AutoUv  stated  that  the  sled 
test  was  consistent  with  international 
harmonization.  Several  safety  groups, 
including  Advocates  and  IIHS.  favored 
the  sled  test,  because  they  beUeved  that 
it  provides  the  quickest  way  to  reduce 
risk. 

In  contrast,  other  safety  groups 
(CFAS.  Consumers  Union,  and  the 
Parents  CoaUtion)  and  some  component 
manufacturers  (AirBelt  Systems,  AVS 
Technologies,  and  Precision  Fabrics 
Group  (PFG))  criticized  the  sled  test. 
CFAS  stated  that  sled  testing  fails  to 
account  for  many  aspects  of  interior 
vehicle  safety  that  contribute  to 
occupant  injuries.  Consumers  Union 
stated  that  the  sled  test  is  a  "whoUy 
inadequate  substitute  for  whole-car 
crash  tests  in  determining  specific 
vehicle  performance."  PFG  was 
concerned  that  the  generic  pulse  does 
not  consider  such  things  as  automobile 
crush  and  steering  wheel  response. 
IIHS  was  the  only  commenter  to 
support  use  of  either  approach. 

After  reviewing  the  comments, 
NHTSA  has  decided  to  adopt  the  sled 
test  as  an  alternative  to  the  current 
imbelted  barrier  test  fOT  a  limited  time. 
The  agency  beUeves  that  this  approach 
provides  manufacturers  with  the 
maximum  flexibiUty  to  provide  the 
fastest  depowering  on  the  widest 
portion  of  the  vehicle  fleet.  As  the 
agency  stated  in  the  NPRM,  the  sled  test 
reduces  the  time  and  cost  of  doing 
certification  testing,  since  many  more 
sled  tests  can  be  conducted  in  the  same 
time  period  than  can  crash  tests.  The 
agency  also  beUeves  that  the 
standardized  crash  pulse  and  air  bag 
initiation  time  for  all  vehicles  vnll  allow 
commonaUty  in  air  bag  systems, 
requiring  less  development  time  and 
thus  eliminating  the  need  for  greater 
variations  of  air  bag  system  components 
to  accommodate  differences  in  actual 
car  crash  pulses.  Such  rapid 
implementation  is  necessary  to  address 
the  potential  risk  posed  to  vehicle 
occupants  in  low  speed  crashes.  The 
agency  has  decided  not  to  provide  an 
option  of  complying  with  the  80  g's 
alternative,  since  no  manufacturer 
indicated  it  planned  to  pursue  that 
approach. 

As  discussed  in  the  NPRM,  NHTSA 
continues  to  beUeve  that  a  fuU  scale 
vehicle  crash  is  a  better  means  of 
measuring  crashworthiness  than  a  sled 
test,  since  it  evaluates  many  more 
factors  about  a  motor  vehicle's 
crashworthiness  than  a  generic  sled  test. 
The  NPRM  sUted  that 
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The  primary  disadvantage  of  the  generic  sled 
test  is  that  the  test  measures  only  air  bag 
f)erformanc8  and  not  total  vehicle 
performance.  The  approach  also  eliminates 
the  effect  of  angle  test  requirements  which 
ensure  protection  in  frontal  impacts  that 
occur  at  a  range  of  angles  rather  than  purely 
head-on. 

There  are  other  disadvantages  with 
the  sled  test,  including  that  a  sled  test 
does  not  simulate  the  triaxial 
acceleration  characteristics  of  an  actual 
vehicle  crash.  In  other  words,  a  sled  test 
involves  acceleration  from  only  a  single 
preset  direction,  while  pulses  for  actual 
vehicle  crashes  can  have  significant 
vertical  and  lateral  components  of 
acceleration  that  can  affect  occupant 
kinematics  and  restraint  performance. 
Nor  does  a  sled  test  evaluate  dynamic 
intrusion  into  and  deformation  of  the 
passenger  compartment;  structural 
crush;  the  steering  column's  energy 
absorbing  characteristics  and  load 
bearing  capability;  and  movement  of  the 
passenger  compartment  due  to  localized 
buckling. 

Nevertheless,  NHTSA  has  decided  to 
allow  the  sled  test  as  a  temporary  '° 
measure  given  the  need  to  provide 
manufacturers  with  maximum 
flexibihty  to  respond  rapidly  to  the  risk 
posed  by  air  bag  activation  in  low  speed 
crashes. 

NHTSA  notes  that,  as  discussed  in  the 
NPRM.  it  conducted  a  series  of  tests 
using  the  revised  AAMA  crash  pulse. 
One  vehicle  passed  all  of  Standard  No. 
208's  ourent  injury  criteria  without  an 
air  bag,  but  had  a  very  small  margin  of 
compliance  for  passenger  chest  g's. 
Another  vehicle  met  the  standard's 
current  injury  criteria  without  an  air  bag 
for  the  passenger  side,  but  sUghtly 
exceeded  the  driver  chest  g's  limit.  The 
agency's  testing  also  showed  that  air  bag 
deployment  is  necessary  for  a  vehicle  to 
comply  with  the  new  neck  injury 
criteria,  discussed  later  in  this  notice. 
Given  that  manufacturers  must  design 
their  vehicles  with  sufficient  margin  of 
compliance  to  ensure  that  all  vehicles 
will  pass  a  standard's  requirements,  and 
given  the  addition  of  the  new  neck 
Injiuy  criteria,  the  agency  beUeves  that 
the  sled  test  adopted  in  this  rule  will 
ensure  an  appropriate  level  of 
depowering  without  diminishing  the 
benefits  of  imbelted  testing.  While  the 
agency  recognizes  that  the  sled  test  is 
not  an  ideal  means  for  ensuring  that 
chest  and  head  protection  are  provided 
in  specific  vehicles,  and  that  the  30  mph 
generic  pulse  represents  a  barrier  crash 
test  at  a  speed  lower  than  30  mph, 
NHTSA  beUeves  it  is  an  appropriate 


**>  TIm  issue  of  whether  to  make  this  amendmeot 
temporary  or  permanent  is  discussed  in  detail 
below. 


interim  approach  to  help  facilitate 
depowering. 

C.  Application  of  the  Amendment  to 
Driver  Air  Bags 

In  the  NPRM,  the  agency  noted  a 
number  of  differences  between  the 
passenger  and  driver  air  bag  problems. 
The  agency  explained  that  while  the 
annual  niimber  of  child  fatalities  is 
small  but  growing  steadily,  the  annual 
ninnber  of  driver  fatalities  does  not 
appear  to  be  growing.  At  the  time  of  the 
NPRM,  while  the  agency  was  aware  of 
18  children  who  had  been  fatally 
injiued  by  air  bags  during  1996.  it  was 
aware  of  only  one  driver  who  had  been 
fatally  injured  by  an  air  bag  in  the 
United  States  diuing  that  year.  (As  of 
now,  the  agency  is  aware  of  22  children, 
and  three  drivers,  who  were  killed  by 
air  bags  during  1996.) 

NHTSA  noted  in  the  NPRM  that  most 
child  fatalities  had  occurred  in  model 
year  1994  and  1995  vehicles.  In 
contrast,  only  4  of  the  driver  fatahties 
had  occurred  in  a  vehicle  manufactured 
after  model  year  1992.  The  absence  of 
fatalities  in  recent  model  year  vehicles 
appeared  even  more  pronounced  in  the 
case  of  female  drivers  5  feet  2  inches  or 
shorter.  Only  one  female  driver  5  feet  2 
inches  or  shorter  had  died  in  a  post 
model  year  1992  vehicle.  Most  fatahties 
of  short-statured  female  drivers  had 
occurred  in  model  year  1990-1992 
vehicles.  (The  figures  and  fatality 
patterns  in  this  paragraph  remain 
unchanged,  as  of  the  date  of  issuance  of 
this  final  rule,  except  that  the  number 
of  driver  £atahties  in  post  model  year 
1992  vehicles  is  now  5.) 

The  agency  noted  in  the  NPRM  that 
because  driver  air  bags  have  been 
produced  in  large  numbers  for  several 
years  longer  than  passenger  air  bags,  the 
vehicle  manufacturers  have  had  time  in 
a  number  of  instances  to  redesign  driver 
air  bags  to  incorporate  a  number  of 
countermeasures  to  reduce  the  risk  to 
out-of-position  occupants.  NHTSA 
requested  information  on  the  potential 
that  current  driver  air  bags  have  for 
creating  adverse  effiects,  including 
relevant  design  changes  that  have 
already  been  made  to  driver  air  bags. 

NHTSA  requested  information  on  the 
number  of  driver  air  bag  fatalities  that 
have  occurred  to  date,  and  on  whether 
there  is  a  need  to  change  Standard  No. 
208  to  permit  varying  levels  of 
depowering.  The  agency  noted  that, 
based  on  limited  testing  and  modeling, 
20  to  35  percent  depoMrering  of  driver 
air  bags  appeared  to  result  in  only  slight 
increases  in  the  injury  levels 
"experienced"  by  a  test  dummy. 
NHTSA  stated  that  it  believes  that  the 
presence  of  energy  absorbing  steering 


coliunns  explain  why  the  driver  air  bag 
can  depowered  without  significantly 
a^ecting  chest  g's. 

The  vehicle  manufacturers  urged  the 
agency  to  amend  Standard  No.  208  to 
allow  depowering  for  the  driver  side  as 
well  as  the  passenger  side.  AAMA 
stated  that  its  design  goal  for 
depowering  is  to  reduce  to  as  close  to 
zero  the  possibihty  of  a  fifth  percentile 
female  being  injured  by  the  air  bag.  That 
organization  stated  that  not  allowing 
depowering  for  the  driver  position 
would  continue  to  place  these 
occupants  at  tmnecessary  risk. 

nHS  stated  that  although  most  public 
attention  has  focused  on  the  problem  of 
air  bag  injuries  to  children,  it  is  clear 
that  drivers  also  are  being  injured  by 
inflating  air  bags.  That  organization 
stated  that  much  of  its  analysis  has 
focused  on  the  potential  benefits  to 
drivers  of  depowering  air  bags.  IIHS 
therefore  argued  that  the  alternative 
compliance  procedures  proposed  by 
NHTSA  should  apply  to  both  driver  and 
passenger  protection. 

NTSB  stated  that  given  the  awareness 
that  air  bags  at  the  current  energy  level 
can  be  highly  injurious  to  both  drivers 
and  passengers,  it  recommends  that 
depowering  be  extended  to  both 
passenger  and  driver  positions. 

AVS  Technologies,  by  contrast,  stated 
that  the  amendment  shoidd  apply  only 
to  the  passenger  side.  According  to  that 
company,  the  disbenefits  of  increased 
fatalities  in  comparison  to  the  relatively 
small  number  of  serious  deployment 
injuries  does  not  justify  amending  the 
regulation  to  accommodate  depowered 
driver  air  bags.  AVS  Technologies  also 
argued  that  the  problem  of  small 
statured  drivers  can  be  mitigated  by 
implementation  of  available 
technologies  such  as  adjustable  steering 
columns  that  allow  the  small  statiu«d 
adult  to  position  the  steering  wheel 
fiuther  away  from  the  head  and  chest. 

In  response  to  the  NPRM,  NHTSA 
received  relatively  Utile  information  on 
whether  there  was  a  need  to  change 
Standard  No.  208  to  permit  depowering. 
Ford,  however,  stated  that  as  air  bag 
technology  and  diumny  testing 
technology  has  advanced,  air  bags  have 
been  gradually  depowered.  That 
company  stated  that  with  today's 
technology,  some  early  air  bags  could  be 
redesigned  to  meet  Standard  No.  208's 
injury  criteria  with  lower  infladon 
speeds.  Ford  noted  that  tests  by  the 
agency  have  demonstrated  that  limited 
depowering  is  being  incorporated  into 
newer  vehicle  designs.  Ford  added, 
however,  that  most  ciurent  air  bag 
designs  (some  of  which  are  not  yet  in 
production)  have  already  been 
depowered  to  some  degree  and  cannot 


be  further  depowered  without  undidy 
increasing  the  risk  of  failing  to  meet 
some  of  the  dummy  injury  criteria  in  the 
present  Standard  No.  208  barrier  crash 
test  with  unbelted  dummies. 

After  considering  the  comments, 
NHTSA  has  decided  to  amend  Standard 
No.  208  to  allow  depowering  for  the 
driver  side  as  well  as  the  passenger  side. 
While  relevant  supporting  data  are 
considerably  more  limited  for  the  driver 
side  than  the  passenger  side,  the  agency 
wishes  to  ensure  that  manufacturers 
have  the  flexibiUty  to  quickly  address 
driver  side  risks  to  small  females  and 
the  elderly.  NHTSA  notes,  however,  that 
fatahties  involving  small  females  and 
the  elderly  are  rare.  Depowering  driver 
air  bags  will  also  help  reduce  arm 
injuries. 

D.  Duration  of  Amendment 

As  indicated  above,  in  developing  the 
January  1997  proposal,  NHTSA 
considered  an  array  of  approaches  that 
would  address  the  air  bag  safety 
problem.  Among  other  things,  the 
agency  considered  higher  deployment 
thresholds,  dual  stage  inilators,  smart 
air  bags,  and  various  other  air-bag 
related  changes. 

After  reviewing  these  alternatives, 
NHTSA  tentatively  concluded  that  there 
■  are  various  alternatives  already  allowed 
by  Standard  No.  208  that  may  be 
superior  to  depowering,  i.e.,  alternatives 
that  result  in  equal  or  greater  benefits 
mthout  raising  the  possibihty  of 
adverse  safety  tradeoffs,  but  whose 
leadtime  is  longer  than  that  of 
depowering.  The  agency  therefore 
tentatively  concluded  that  while 
depowering  appears  to  be  an 
appropriate  interim  solution,  there  is  no 
need  for  permanently  changing  the 
Standard  to  enable  manu&cturers  to 
fully  address  the  adverse  side  effects  of 
air  bags. 

NHTSA  noted  that  some  commenters 
on  earher  notices,  including  Takata,  had 
expressed  concern  that  a  reduction  in 
Standard  No.  208's  performance 
requirements  may  delay  the 
introduction  of  superior  alternatives. 
The  agency  stated  that  it  did  not  beUeve 
a  short-term  temporary  amendment 
would  result  in  such  a  delay,  but  would 
instead  provide  maximiun  flexibiUty  to 
the  vehicle  manufacturers  to  quickly 
address  the  problem,  while  they  woii: 
on  better  solutions.  The  agency  also 
explained  that  its  forthcoming  proposal 
for  smart  air  bags  would  seek  to  ensure 
that  air  bags  reach  their  fuU  fotaUty  and 
injuiyreducing  potential. 

NHTSA  recognized,  however,  that  the 
proposal  to  permit  or  faciUtate 
depowering  of  air  bags  was  on  a  faster 
track  than  the  nUemaking  to  require 


smart  air  bags.  The  agency  noted  that  if 
it  permitted  depowering  until  smart 
bags  are  introduced,  the  question  would 
arise  of  how  the  agency  should  limit  the 
duration  of  the  temporary  amendment 
for  depowering.  The  agency  noted  that 
one  approach  would  be  to  specify  a 
several  year  duration  and  revisit  the 
issue  in  the  context  of  the  rulemaking 
on  smart  air  bags. 

The  agency  received  numerous 
comments  concerning  the  appropriate 
duration  for  the  depowering 
amendment.  The  vehicle  manufacttuers, 
nHS,  and  CVC  argued  against  including 
a  "simset"  clause;  a  number  of  safety 
groups  and  suppUers  argued  that  a 
sunset  for  the  amendment  is  critical, 
and  specifically  conditioned  their 
support  for  depowering  upon  a  sunset 
provision. 

AAMA  stated  that  there  is  no  reason 
at  this  time  to  limit  the  duration  of 
depowering.  That  organization  stated 
that  reducing  the  energy  output  of  air 
bag  inflators  should  be  viewed  as  an 
important  step  toward  development  of 
advanced  technology  air  bags. 
According  to  AAMA,  there  is  no  reason 
to  assume  that  the  current  energy  level 
of  air  bags  provides  optimum  occupant 
protection,  especially  for  belted 
occupants,  and  it  would  be  a  mistake  to 
assume  that  it  must  be  reinstated  after 
some  interim  period.  AAMA  argued  that 
its  analyses  show  that  depowering  alone 
can  save  many  additional  Uves  per  year 
compared  to  today's  air  bag  energy 
levels. 

AAMA  also  argued  that  even  if  it  did 
make  sense  to  couple  depowering  to 
more  advanced  technology,  that 
technology  is  currentiy  unknown.  That 
organization  stated  that  it  shoidd  be 
apparent  that  defining  what  a  "smart  air 
bag"  is,  is  not  a  simple,  straightforward 
endeavor.  According  to  AAMA,  it  is 
premature  and  highly  inappropriate  to 
consider  a  simset  date  for  depowering 
technologies  that  are  known  to  be  at 
least  partial  solutions  to  the  concerns 
regarding  inflation  related  injuries. 

AAMA  also  argued  that  as 
manu&cturers  ccmsider  appUcation  of 
depowered  air  bag  systems,  a  sunset 
provision  would  become  a  significant 
factor  in  assessing  the  practicabiUty  of 
design  changes,  "niat  organization 
argued  that  this  wiU  especially  be  the 
case  for  models  with  product  Uves 
schedided  to  end  in  the  period  shortly 
after  the  sunset  date.  According  to 
AAMA,  the  benefits  expected  from 
changes  to  depowering  for  a  short 
period  of  time,  foUowed  by  further 
changes  to  meet  advanced  technology 
air  bag  requir«nents,  may  not  justify  the 
design/development/certification  costs. 


ALAM  stated  that  whatever  change  is 
made  to  Standard  No.  208.  the  basic 
concept  of  the  revised  regidation  needs 
to  be  permanent.  That  organization 
argued  that  investments  to  optimize 
safety  belt/air  bag  system  designs  can 
only  be  made  if  manufacturers  know 
that  the  barrier  aish  test  using  unbelted 
dummies  will  not  be  reimpnisMl  in  a 
short  time.  AlAM  also  argued  that  the 
action  in  this  rulemaking  should  not  be 
linked  to  the  "smart"  air  bag  system 
rulemaking  that  NHTSA  contemplates. 

nHS  stated  that  because  of 
uncertainty  about  the  availabiUty  and 
efficacy  of  future  technology,  and 
because  it  does  not  agree  that  the 
proposed  regulatory  changes  wiU  lead  to 
the  tradeoffs  NHTSA  anticipates— it 
does  not  supp>ort  the  inclusion  of  a 
sunset  provision  for  the  proposed  nde 
changes.  IMS  stated  that  limiting  the 
duration  of  the  depowering  amendment 
woidd  be  superfluous  and 
counterproductive,  considering  the 
agency  anticipates  further  rulemtiking 
on  smart  air  bags. 

CVC  stated  that  it  is  concerned  by  the 
time  frame  allowed  for  depowered  air 
bags  under  NHTSA 's  pro|x}sal.  That 
organization  stated  that  even  if  NHTSA 
promptly  adopts  the  sled  test, 
automakers  would  still  probably  not  be 
able  to  complete  the  changeover  of  their 
fleets  until  sometime  in  model  year 
1999 — and  then  could  be  faced  with  the 
prospect  of  changing  their  entire  fleets 
back  to  fuU-scale  crash-testing  soon 
thereafter.  CVC  stated  that  it  agrees  that 
smart  air-bag  technology  holds  promise 
for  the  future,  but  there  is  Uttle  reason 
to  assume  that  this  technology  wiU  be 
sufficiently  developed  and  tested  to 
peimit  mass  installation  just  three  years 
from  now.  CVC  argued  that  forcing  the 
rapid  implementation  of  new  untested 
technology  could  produce  a  whole  new 
wave  of  safety  concerns  (inadvertent, 
failed  or  improper  deployment),  leading 
to  new  occupant  injuries  and  additional 
adverse  pubUcity  for  air  bags. 

Morton  stated  that  it  fin^y  beUeves 
that  the  depowering  amendment  should 
be  temporary.  That  company  stated  that 
the  question  of  duration  caimot  be 
easily  answered  at  this  point.  It  stated   • 
its  beUef  that  the  suggested  approach  in 
the  NPRM  to  specify  a  several  year 
duration  and  to  revisit  the  issue  in  the 
context  of  the  ndemaking  on  smart  air 
bags  is  the  appropriate  option  at  this 
point. 

General  Dynaoodcs  stated  that  it 
supiK)rts  the  current  NHTSA  proposed 
solutions,  but  that  support  is  based  on 
NHTSA 's  statement  that 
implementation  of  proposed  solutions 
wiU  be  recognized  as  temporary 
measures  until  "smart"  solutions 
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become  available.  General  Dynamics 
stated  that  it  disagrees  that  the  proposed 
temporary  measures  will  be  required  for 
the  next  several  model  years  as  smart 
systems  are  phased  in.  That  company 
stated  that  it  believes  that  the 
disbenefits  of  the  NHTSA  temporary 
measures  will  grow  in  those  years  and 
argues  that  a  near-term  mandate  for 
smart  air  bags  is  required. 

AirBelt  Systems  stated  that  "either 
one  of  the  proposed  approaches,  due  to 
the  adverse  safety  tradeoffs  which  it 
argues  will  take  place,  must  be  viewed 
only  as  an  extremely  temporary  step  at 
possibly  helping  to  solve  the  current 
dilemma  of  severe  injury  and  deaths  to 
children  from  air  bags." 

TRW  stated  that  it  is  concerned  that 
the  proposed  interim  action  could 
potentially  stifle  the  urgent  need  for 
more  elegant  and  comprehensive 
solutions  that  potentially  accommodate 
a  much  better  balance  in  protecting 
children,  belted  and  imbelted 
occupants,  varying  size  occupants  and 
varying  positioned  occupants.  TRW 
stated  that,  accordingly,  the  depowering 
amendment  should  be  allowed  during 
the  period  where  an  aggressive  phase-in 
schedule  exists  to  develop  and 
introduce  varying  degrees  of  advanced 
restraint  system  technologies. 

AVS  Technologies  stated  that,  if 
adopted,  the  sled  alternative  should 
remain  in  effect  for  a  limited  period  of 
time.  According  to  that  company,  it 
should  be  replaced  within  two  years  by 
a  temporary  modified  vehicle  barrier 
test 

CFAS  stated  that  if  NHTSA  accepts 
manufacturer  arguments  that  depowered 
inflators  are  effective  in  solving  ciurent 
problems,  the  agency  must  recognize 
that  depowered  inflators  will  involve  a 
substantial  amount  of  manufacturer 
resources  to  design,  develop,  test  and 
install  on  a  widespread  basis.  That 
organization  stated  that  given  the 
investment  in  depowered  inflators, 
manufacturers  will  be  reluctant  to 
develop  new  and  better  technological 
solutions  to  improve  their  air  bag 
systems.  CFAS  expressed  concern  that, 
consequently,  proposals  to  alter 
Standard  No.  208  will  become 
permanent,  not  temporary,  and  will 
work  against  implementation  of  smart 
air  bags.  CFAS  sUted  that  if  NHTSA 
adopts  depowering,  it  suggests  that  the 
agency  require  manufacturers  to  use  a 
dual  or  multi-staged  system,  using  a 
"depowered"  inflator  for  low  speed 
crashes  and  a  higher-powered  inflator 
for  higher  speed  crashes. 

Public  Qtizen  stated  that 
implementation  of  a  revised  Standard 
No.  208  should  supersede  this 
depowering  rulemaking  as  rapidly  as 


possible,  and  no  later  than  model  year 
1999  vehicles.  That  organization  stated 
that  there  should  be  requirements  for 
dual-or  multi-stage  inflation  air  bags  by 
model  year  1999.  It  stated  that, 
according  to  comments  already 
submitted  to  the  agency  by  air  bag 
supphers,  dual-stage  inflation  systems 
could  be  installed  in  model  year  1999 
vehicles. 

After  considering  the  comments, 
NHTSA  has  determined  that  there  is  no 
need  to  permanently  reduce  Standard 
No.  208 's  performance  requirements  to 
enable  manufactiuers  to  fully  address 
the  adverse  effects  of  air  bags.  This  is 
because  there  are  various  alternatives, 
albeit  with  longer  technological 
development  and  implementation 
leadtimes  than  depowering,  that  are 
already  allowed  by  the  standard  and 
that  appear  likely  to  result  in  equal  or 
greater  benefits  than  depowering 
without  creating  adverse  safety 
tradeoffs.  Thus,  the  agency  views 
depowering  as  an  interim  approach, 
while  the  vehicle  manufactiuers 
develop  and  implement  better  solutions. 

One  technological  alternative  is  a  dual 
or  multiple  level  inflator,  which  has  the 
effect  of  causing  an  air  bag  to  perform 
as  a  "depowered"  air  bag  in  low  to 
moderate  speed  crashes  (and  possibly  in 
all  crashes  in  which  occupants  are 
belted  or  the  seat  is  in  a  forward 
position),  and  as  a  fully  powered  air  bag 
to  provide  protection  to  unbelted 
occupants  in  higher  speed  crashes. 
Thus,  dual  or  multiple  level  inflators 
appear  to  offer  all  of  the  benefits 
associated  with  depowering  without  the 
tradeoffs,  and  may  iaither  enable  an  air 
bag  to  qualify  as  a  smart  air  bag  or  be 
one  of  the  major  building  blocks  of  a 
smart  air  bag.  The  agency  observes  that 
several  suppliers  have  commented  that 
this  and/or  other  technologies  are 
available  for  introduction  as  early  as 
model  year  1999.  NHTSA  believes  it  is 
reasonable  to  expect  the  vehicle 
manufacturers  to  move  rapidly  to  adopt 
such  technologies,  rather  than  to 
continue  with  single-inflation-level, 
depowered  air  bags.*  ■  The  agency  also 


'  ■  NHTSA  note*  that  concepu  such  as  dual  stage 
inflators  ai«  iH>t  new  and  were  considered  by  the 
agency  in  deciding  to  require  automatic  protection. 
For  example,  in  the  early  and  mid-1970's.  various 
vehicle  manufacturers  reported  bvorable  results  in 
testing  the  ability  of  various  dual  level  or  variable 
inflation  systems  for  air  bags  to  address  the  problem 
of  out-of-poeition  children.  In  1980.  NHTSA 
informed  the  industry  about  its  analysis  of  a 
number  of  possible  technological  solutions, 
including  dual-inflation  air  bags,  chambering  air 
begs  and  top-mounted  air  begs.  The  July  11. 1984 
Final  Regulatory  Impact  Analysis  (FRIA)  for  tba 
1984  final  rule  requiring  the  installation  of 
automatic  occupant  restraints  in  passenger  cars  (49 
Fed.  Reg.  28962:  July  17.  1984)  listed  a  variety  of 
potential  technological  means  for  addressing  the 


notes  that  adoption  of  dual  or  multi- 
level inflators  is  not  inherently 
dependent  on  the  use  of  advanced 
occupant  position  sensing  devices. 

Contrary  to  AAMA's  suggestion,  the 
agency  is  not  assuming  that  the  current 
energy  level  of  air  bags  provides 
optimum  occupant  protection, 
especially  for  belted  occupants.  Instead, 
the  agency  recognizes  that  more 
advanced  air  bag  designs  can  provide 
appropriate  inflation  rates  for  different 
levels  of  crash  severity,  occupant  size/ 
position,  and  belted/unbelted 
conditions.  The  agency  observes  that 
one  of  the  primary  criticisms  of  current 
air  bags,  that  they  inflate  in  the  same 
one-size-fits-all  manner  regardless  of 
occupant  size  and  position  and  crash 
severity,  will  also  be  true  for  depowered 
air  bags,  albeit  at  a  different  level. 
However,  this  limitation  of  current  air 
bag  designs,  and  the  contemplated 
depowered  air  bags,  can  be  addressed  by 
the  use  of  dual  or  multiple  level 
inflators. 

NHTSA  also  disagrees  with  IIHS's 
suggestion  that  it  would  be  superfluous 
to  limit  the  duration  of  the  depowering 
amendment,  since  the  agency 
anticipates  further  rulemaking  on  smart 
air  bags  and  would  likely  review  all 
requirements  of  the  standard.  While  the 
agency  expects  that  a  variety  of  test 
conditions  may  be  added  as  part  of  a 
rulemaking  to  require  smart  air  bags, 
and  while  the  agency  has  recently 
sought  public  comment  on  the  issue,  62 
FR  8917  (February  27, 1997),  based  on 
current  belt  use  rates,  there  is  no  reason 
to  assume  that  the  basic  concept  of  a 
simple  30  mph  barrier  test  for  the 
unbelted  condition  would  be  dropped. 
As  noted  earlier  in  this  notice,  about 
half  of  all  occupants  in  potentially  fatal 
crashes  still  do  not  wear  their  safety 
belts. '2  Moreover,  barrier  testing  is  the 
most  prevalent  and  accepted  means  of 
measuring  real  world  protection. 

NHTSA  recognizes  that  there  is 
substantial  uncertainty  as  to  how 
quickly  smart  air  bags  can  be 
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problem  of  injuries  associated  with  air  bag 
deployments  (FRIA.  pp.  in-8  to  10):  a  dual  level 
inflation  system  whose  operation  is  based  on 
impact  speed:  a  dual  level  inflation  system  whose 
operation  is  based  on  a  switch  in  the  vehicle  seat 
or  elsewhere  that  measures  occupant  size  or  weight 
and  senses  whether  an  occupant  is  out  of  position; 
a  dual  level  inflation  system  whose  operation  is 
based  on  an  electronic  proximity  detector  in  the 
dashboard:  and  other  technological  measures  such 
as  bag  shape  and  size,  instrument  panel  contour, 
aspiration,  and  inflation  technique. 

''Even  if  the  use  rates  were  significantly  higher, 
and  an  analysis  showed  that  dropping  the  unbelted 
test  would  have  net  safety  benefits  for  motor  vehicle 
occupants,  the  agency  could  not  drop  the  test  on  its 
own  initiative.  As  the  agency  noted  in  its  February 
27,  1997  notice,  legislation  would  be  necessary  to 
authorize  the  agency  to  take  that  step. 


incorporated  into  the  entire  fleet. 
Accordingly,  the  agency  is  adopting  the 
approach  suggested  in  the  NPRM  of 
specifying  a  several-year  duration  for 
the  depowering  amendment,  and  will 
revisit  the  issue,  to  the  extent 
appropriate,  in  the  context  of  a  future 
rulemaking  on  smart  air  bags. 
The  agency  is  specifying  a 
termination  date  of  September  1,  2001, 
which  roughly  corresponds  to  the 
beginning  of  model  year  2002.  Based  on 
information  provided  at  NHTSA  "s 
February  11-12, 1997  public  workshop 
on  smart  air  bags,  this  appears  to  be  a 
realistic  date  as  to  when  the  vehicle 
manufacturers  can  install  some  kind  of 
smart  air  bags  throughout  their  fleets,  or 
at  least  more  advanced  air  bags  that 
provide  the  benefits  associated  with 
depowering  without  the  tradeo^.  This 
expiration  date  assumes  that  the  vehicle 
manufacturers  will  use  the  discretion 
they  have  to  rapidly  introduce  the  new 
air  bag  technologies  that  they  and  the 
suppliers  have  been  developing,  and 
will  begin  implementation  of  advanced 
air  bag  technologies  in  many  of  their 
vehicles  before  that  date.  For  example, 
several  supphers  have  stated  that  dual 
or  multiple  stage  inflators  are  available 
for  introduction  beginning  as  early  as 
model  year  1999,  i.e.,  September  1, 
1998,  and  that  various  other  advanced 
air  bag  technologies  will  become 
available  by  that  time  or  soon  thereafter. 
NHTSA  also  beUeves  that  allowing 
depowering  for  more  than  foui  calendar 
years  should  provide  manufacturers  a 
reasonable  amount  of  time  to  optimize 
depowered  systems  (i.e..  tailor  venting 
strategies,  etc.).  rather  than  simply 
depowering  current  systems  without 
change.  Manufacturers  should  not, 
however,  read  the  September  1.  2001 
date  as  any  indication  that  the  agency, 
in  its  smart  air  bag  rulemaking,  will  not 
consider  a  requirement  for  a  phase-in 
for  smart  air  bags  that  begins  before  that 
time. 

F.  Benefits  and  Trade-Offs 

AAMA  and  IIHS  submitted  critiques 
of  the  analyses  of  benefits  and  trade-offe 
presented  in  the  PRE,  arguing  that  the 
agency  substantially  overstated  the 
potential  disbenefits  of  depowering. 
Among  other  things,  these  commenters 
argued  that  the  agency  incorrectly 
assumed  that  30  mph  barrier  crash  tests 
represent  all  fatal  highway  crashes. 

Considerable  comment  was  received 
on  the  real  world  results  of  the  CM 
Holden  depowered  air  bag  in  Australia. 
AAMA  argued  that  the  agency  should 
have  placed  greater  wei^t  on  that 
information.  Several  other  commenters 
suggested  that  less  weight  be  placed  on 
it.  AVS  Technologies  stated  that  if  the 


greater  effectiveness  of  Holden  air  bags 
is  primarily  attributable  to  their 
effectiveness  in  preventing  less  severe 
injuries  (AIS  2).  then  it  is  imreasonable 
to  assume  that  optimizing  U.S.  air  bags 
for  the  belted  case  will  result  in  the 
same  increased  levels  of  effectiveness 
for  reducing  fatalities.  That  commenter 
also  stated  that  while  the  PRE  states  the 
Holden  system  is  more  effective  for 
serious  (MAIS  3-^)  chest  injuries  than 
U.S.  air  bags,  the  data  show  that  the 
Holden  system  is  considerably  less 
effective  than  its  U.S.  counterpart  in 
reducing  MAIS  3+  head  injuries.  AVS 
Technologies  argued  that,  in  any  event, 
the  figure  for  Holden  effectiveness  with 
respect  to  MAIS  3+  injuries  is  of 
doubtful  vahdity,  given  the  small 
number  of  cases.  Richard  Strombotne 
argued  that  the  number  of  cases  used  in 
the  Holden  analysis  is  so  small  that  the 
uncertainty  in  the  analysis  renders  the 
results  useless.  Several  commenters 
noted  that  Holden  air  bags  deploy  at  a 
higher  threshold,  and  stated  that  the 
higher  threshold  may  account  for  a  large 
part  of  the  greater  effectiveness  of 
Holden  air  bags. 

TTie  FRE  responds  to  the  various 
comments  on  benefits  and  trade-offis, 
and  presents  revised  estimates.  The 
estimates  presented  in  the  PRE  and  FRE 
for  the  sled  test  alternative  can  be 
summarized  as  follows. 

The  PRE  estimated  that  if  current 
rates  of  child  fatahties  were  experienced 
in  an  all-air-bag  fleet,  128  children 
would  be  killed  over  the  life  of  a  single 
model  year's  fleet.  The  figure  of  128 
included  38  infants  in  rear-facing  infant 
seats  and  90  older  children.  Based  on 
three-and-one-half  more  months  of  data 
showing  no  new  cases  of  infant 
fatahties.  but  increasing  numbers  of 
older  child  fatahties,  the  FRE  revises  the 
total  number  of  child  fatalities  up  from 
128  to  140.  The  new  total  includes  a 
reduced  number  (33)  of  infant  fatahties 
and  increased  number  (107)  of  older 
child  fetahties. 

NHTSA  emphasizes,  as  it  did  in  the 
NPRM,  that  this  and  the  agency's  other 
rulemaking  pnxsedings  and  related 
efforts  are  intended  to  ensure  that  risks 
of  adverse  effects  of  air  bags  £ire  reduced 
so  that  these  theoretically  projected  air 
bag  fatalities  do  not  materiahze,  while 
the  potential  benefits  of  air  bags  are 
retained  to  the  mwYimum  extent 
possible. 

One  area  of  uncertainty  that 
significantly  affects  both  potential 
benefits  and  tradeoffs  is  how  much  the 
vehicle  manufacturers  wilf  depower  air 
bags.  AAMA  commented  that  the 
average  level  of  depowering  will  be  20 
to  35  percent. 


Based  on  test  results  and  modeling, 
the  FRE  estimates  that,  if  35  percent  is 
the  upper  end  manufacturers  adopt  for 
depowering,  47  children  would  be 
saved.  Using  the  same  assumptions,  the 
FRE  estimates  that  34  to  280  fewer 
teenage  and  adult  passengers  may  be 
saved.  The  FRE  recognizes  that,  if  some 
air  bags  are  depowered  by  more  than  35 
percent,  more  children  would  be  saved, 
although  there  would  also  be  higher 
disbenefits.  The  agency  notes  that  the 
PRE  provided  higher  estimates  for  both 
potential  benefits  and  disbenefits, 
primarily  because  it  assumed  greater 
levels  of  depowering.  '^ 

Also  based  on  test  results  and 
modeling,  the  FRE  estimates  that 
depowering  could  save  a  large  portion 
of  the  25  out-of-position  driven  who 
may  be  killed  by  air  bags,  and  four  to 
22  adult  belted  passengere.  The  first  of 
these  figures  is  unchanged  from  the 
PRE:  the  range  for  adult  belted 
passengers  is  sUghtly  revised.  The  FRE 
also  estimates  that  depowering  could 
save  almost  all  of  the  seven  out-of- 
position  adult  passengers  who  may  be 
killed  by  air  bags;  the  PRE  did  not 
address  this  category.  The  FRE  estimates 
that  16  to  151  fewer  drivos  may  be 
saved. 

NHTSA  notes  that  AAMA  beUeves 
that  depowering  will  result  in  higher 
benefits  for  unbelted  drivers  than 
estimated  by  the  agency.  That 
organization  estimated  that  depowering 
could  save  il5  to  330  small,  out-of- 
position,  unbelted  adult  drivers.  This 
estimate  was  based  on  estimates  of  the 
niunber  of  small  driven  that  would  be 
unbelted,  estimates  of  the  number  of 
crashes  in  which  braking  or  other 
factors  would  cause  those  unbelted 
drivers  to  be  close  to  the  air  bag,  and 
test  data  by  Transport  Canada  on  fifth 


"  Another  difference  accounting  for  the  revised 
estimate  of  potential  disbenefits  relates  to  bow  the 
agency  used  barrier  crash  test  results  for  baseline 
and  depowered  air  bags.  In  the  PRE.  the  agency 
applied  the  barrier  crash  test  results  to  all 
potentially  fatal  frontal  crashes.  AAMA  argued  that 
barrier  tasting  only  represents  about  10  pert»nt  of 
all  fatal  crashes,  and  that  depowering  will  not  have 
any  effect  in  offset  frontal  crashes.  AAMA  argued 
that  10  percent  of  NHTSA "s  PRE  disbenefit 
estimates  would  provide  reasonable  estimates. 
AAMA  provided  no  data  to  show  that  there  would 
be  no  effect  of  depowering  on  fatalities  in  ofbal 
frontal  impacts.  The  agency's  analysis  indicates  that 
barrier  crashes  are  closely  representative  of  about 
34  percent  of  all  btal  frontal  crashes.  The  agency 
agrees  that  depowering  may  not  have  as  much  of 
an  effect  in  o&et  fronul  crashes,  but  the  efoct  is 
unknown.  For  example,  there  is  still  a  concern 
about  a  greater  chance  of  an  occupant's  head  hitting 
the  A-pUlar  in  an  ofbet  crash  with  a  depowered  air 
bag.  The  agency  used  a  range  in  the  FRE,  applying 
the  barrier  test  results  to  M  to  100  percent  of  all 
frontal  fatalities,  to  account  for  the  fact  that  the 
agency  does  not  know  if  depowering  vrill  have  a 
smaller  impact  in  those  crashes  for  which  barrier 
crashes  are  less  representative. 
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percentile  female  dummies  showing  a 
significant  chance  of  potentially  fatal 
neck  injuries  for  drivers  which  are  close 
to  the  air  bag. 

The  agency  observes,  however,  that 
AAMA's  analysis  impUes  the 
occurrence  of  a  much  larger  number  of 
air  bag  fataUties  than  can  be  supported 
by  available  fataUty  reports.  NHTSA  has 
examined  as  many  low  speed  air  bag 
fatality  cases  as  it  can  find.  Based  on  the 
cases  it  found,  NHTSA  cannot 
corroborate  the  hundreds  of  air  bag 
fatahties  in  low  speed  crashes  imphed 
by  AAMA's  analysis.  Since  there  are 
many  more  low  speed  crashes  than  high 
speed  crashes,  and  since  current  air  bags 
deploy  at  the  same  speed  in  low  and 
high  speed  impacts,  an  examination  of 
high  speed  crashes  would  not  be  likely 
to  reveal  a  significant  number  of 
additional  air-bag-induced  fatahties. 

As  to  Holden  air  bags,  the  PRE  stated 
that  if  the  relationship  in  overall 
effectiveness  of  the  Holden  air  bag  to 
U.S.  air  bags  for  AIS  2+  injuries  is  the 
same  for  fatahties,  an  estimated  643 
hves  of  belted  occupants  could  be  saved 
annually  by  having  depowered  air  bags 
like  the  Holden  air  bag.  With  respect  to 
the  comments  received  concerning  this 
analysis,  the  agency  recognizes  that 
there  are  insiifficient  Holden  data  with 
respect  to  fatahties  to  draw  conclusions 
confidently  about  the  number  of  lives  of 
belted  occupants  that  would  be  saved  by 
Holden-type  air  bags.  Moreover,  the 
agency  cannot  separate  the  benefits 
related  to  depowering  from  the  benefits 
related  to  the  higher  deployment 
threshold.  For  these  reasons,  it  would 
not  be  appropriate  to  place  greater 
weight  on  the  Holden  analysis. 
Nevertheless,  the  agency  still  believes 
the  Holden  experience  for  reducing  AIS 
2-f  injuries  indicates  at  least  the 
possibihty  that  depowered  air  bags 
could  significantly  reduce  fatahties  for 
belted  occupants. 

NHTSA  notes  that,  as  discussed  in  the 
FRE,  the  agency  has  assessed  the  merits 
of  the  conunents  and  accepted  some, 
while  rejecting  others,  in  revising  its 
estimates  of  the  benefits  and  disbenefits 
of  depowering.  It  has  rejected  comments 
that  chest  g's  are  not  the  appropriate 
way  to  measure  chest  injury  potential 
and  that  chest  deflection  or  V*C  are 
more  appropriate,  that  the  agency  based 
its  chest  g's  versus  risk  of  injury  curve 
on  a  minimal  number  of  cadaver 
experiments,  and  that  the  agency's 
methodology  for  estimating  benefits  is 
in  error.  As  mentioned  above,  the 
agency  partially  accepted  the  comment 
that  the  barrier  test  might  not  represent 
the  type  of  crash  that  produces  all 
frontal  fatahties.  The  agency  used  a 
range  in  the  FRE,  applying  the  barrier 


test  results  to  34  to  100  percent  of  all 
frontal  fatalities,  to  account  for  the  fact 
.  that  the  agency  does  not  know  if 
depowering  will  have  a  smaller  impact 
in  those  crashes  for  which  barrier 
crashes  are  less  representative.  The 
agency  has  not  changed  its  analysis  or 
the  presentation  of  its  analysis  of  the 
Holden  bag  or  of  the  number  of  adults 
killed  by  air  bags  per  year. 

Recognizing  that  there  is  a  great  deal 
of  uncertainty  concerning  benefits  and 
tradeoffs,  NHTSA  emphasizes  that,  in 
any  event,  its  decision  to  permit  or 
facilitate  depowering  as  an  interim 
measure  is  driven  less  by  calculations 
comparing  potential  benefits  and 
potential  disbenefits  than  by  the  need  to 
quickly  address  the  fatalities  being 
caused  by  air  bags.  Further,  as  discussed 
above,  NHTSA  believes  that  addressing 
those  fatahties  is  essential  to  maintain 
the  public  acceptability  of  air  bags,  and 
thereby  ensure  that  air  bags  achieve 
their  full  long-term  potential  in 
reducing  deaths  and  injuries  from 
frontal  impacts. 

Moreover,  in  the  longer  nui,  the  use 
of  smart  air  bag  technologies  will  enable 
manufacturers  to  optimize  air  bags  for  a 
variety  of  different  conditions, 
including  different  crash  severities, 
occupant  sizes  and  positions,  and 
belted/unbelted  conditions.  Thus,  with 
the  use  of  smart  air  bags,  it  is  possible 
to  both  achieve  the  potential  benefits 
from  using  Holden-type  air  bags  and 
avoid  the  tradeoffs  that  can  occur  bom 
depowering. 

F.  Specific  Sled  Test  Requirements/ 
Procedures 

1.  Neck  Injury  Criteria 

hi  its  January  1997  NPRM.  NHTSA 
proposed  to  add  neck  injury  criteria  for 
the  50th  percentile  male  dummy  as  part 
of  the  sled  test  alternative.  This 
proposal  is  consistent  with  AAMA's 
request  for  the  agency  to  consider  injury 
measurements  for  the  neck  in  evaluating 
how  air  bags  respond  to  the  crash  pulse. 
Specifically,  in  S13.2,  the  agency 
proposed  the  following  neck  injvuy 
criteria: 

(a)  Flexion  Bending  Moment — 190 
Nm.  SAE  Class  600. 

(b)  Extension  Bending  Moment — 57 
Nm.  SAE  Class  600. 

C)  Axial  Tension— 3300  peak  N.  SAE 
Class  1000. 

(d)  Axial  Compression — 4000  peak  N. 
SAE  Class  1000. 

(e)  Fore-and-Aft  Shear— 3100  peak  N. 
SAE  Class  1000. 

The  source  of  the  proposed  neck 
injury  criteria  is  "Anthropomorphic 
Dummies  for  Crash  and  Escape 
Systems."  AGARD  Conference 


Proceedings  of  NATO.  July  1996. 
AGARD-AR-330.  The  agency  noted  that 
CM  uses  the  same  neck  criteria  for  its 
injury  assessment  reference  values 
(lARV's).  Data  provided  by  AAMA 
indicated  that,  in  general,  these  neck 
criteria  could  not  be  met  without  an  air 
bag.  The  agency  requested  comments  on 
this  subject. 

Advocates,  the  American  Academy  of 
Pediatrics  (AAP),  the  AORC,  AVS,  IIHS. 
and  TRW  supported  including  neck 
injury  criteria.  Advocates  stated  that 
such  criteria  provide  valuable  minimum 
criteria  for  sled  tests  and  that  the  criteria 
especially  help  evaluate  the  potential 
danger  faced  by  young  children  who  are 
more  susceptible  to  neck  and  spinal 
injury  than  adults.  AAP  stated  that  such 
injury  criteria  will  improve  the 
evaluation  and  development  of 
occupant  protection.  IIHS  stated  that 
such  criteria  are  generally  desirable  in 
evaluating  occupant  protection,  but  are 
not  critical  to  maintaining  benefits  for 
imbelted  occupants.  BMW  stated  that 
although  it  anticipated  no  problem  with 
the  criteria,  it  needed  time  to  review 
them. 

Ford,  Mitsubishi,  and  Nissan  were 
concerned  atwut  potential  problems 
with  the  neck  injury  criteria.  Ford  stated 
that  there  may  be  high  variabihty  in  the 
testing  for  comphance  with  the  criteria, 
especially  the  neck  extension  criterion. 
Ford  was  concerned  that  there  was 
insufficient  experience  with  the  neck 
extension  criterion  to  estimate  the 
repeatabihty  and  reproducibility  of  the 
neck  readings.  Ford  and  Nissan  stated 
that  further  data  could  indicate  tiiat 
adoption  of  the  injtiry  criteria  could 
luuiecessarily  limit  or  delay 
depowering.  Nevertheless.  Ford 
concluded  that  it  "does  not  object  to  the 
proposed  neck  injury  criteria  at  this 
time."  Nissan  stated  that  there  was  not 
sufficient  evidence  to  warrant  the 
adoption  of  such  criteria.  Mitsubishi 
requested  that  the  agency  clarify  the 
technical  basis  for  the  proposed  neck 
injury  criteria. 

Based  on  the  available  information, 
NHTSA  has  decided  to  adopt  the  neck 
injury  criteria,  as  proposed.  As  AAMA 
stcted  in  its  November  1996  submission, 
such  criteria  are  necessary  to  ensure  that 
a  vehicle  is  equipped  with  air  bags  that 
have  protective  value,  since  absent  these 
criteria,  some  vehicles  coidd  comply 
with  the  125  ms  pulse  sled  test  without 
air  bags.  Moreover,  compression  loads, 
bending  moments,  and  tension  and 
shear  forces  can  be  significant  sources  of 
potential  injuries  in  crashes. 
Accordingly,  the  inclusion  of  neck 
injury  criteria  should  aid  in  measuring 
air  bag  effectiveness  and  may  ultimately 
improve  crash  protection.  Though  the 


injury  criteria  are  specified  for  use  in 
testing  with  the  50th  percentile  male 
dummy,  adopting  neck  injiuy  criteria  is 
consistent  with  the  agency's  goal  of 
protecting  children,  who  are  especially 
susceptible  to  neck  and  spinal  injujy. 
NHTSA  has  developed  Nij  neck  criteria 
for  children  that  could  be  extended  to 
adults.  A  report  describing  this  criteria 
and  its  development  has  been  docketed. 
(74-14-N97) 

In  the  NPRM.  NHTSA  did  not  make 
it  clear  how  the  neck  injxuy 
measiuements  would  be  performed.  The 
agency  wishes  to  clarify  diat  the  neck 
injury  measurement  is  performed  by  the 
six-axis  load  cell  moimted  between  the 
head  and  upper  end  of  the  neck,  as 
specified  in  49  CFR  572.33. 

In  response  to  Mitsubishi's  comment 
requesting  that  the  agency  clarify  the 
tec^mical  basis  for  the  neck  injury 
criteria,  the  agency  notes  that  the 
proposal  was  based  on  a  request  by 
AAMA  to  include  this  criteria.  In  the 
NPRM.  the  agency  explained  that  the 
source  of  the  proposed  neck  criteria  is 
"Anthropomorphic  Dummies  for  Crash 
and  Escape  Systems."  AGARD 
Conference  Proceedings  of  NATO.  July 
1996.  AGARD-AR-330.  The  agency 
further  noted  that  GM  uses  the  same 
neck  criteria  for  its  lARVs. 

In  addition,  since  the  NPRM  was 
issued,  NHTSA  has  docketed  two 
reports  describing  a  series  of  agency 
tests  with  two  vehicle  platforms  to 
evaluate  the  125  ms  sled  pulse 
recommended  by  AAMA. 

These  tests  evaluated  driver  and 
passenger  air  bags  using  a  50th 
percentile  male  diunmy  and  a  5th 
percentile  female  dummy.  These  tests 
indicate  that  an  air  bag  is  necessary  for 
a  vehicle  to  comply  with  the  neck  injury 
criteria.  In  other  words,  a  vehicle 
equipped  with  no  air  bag  did  not 
comply  with  the  proposed  neck  injury 
criteria. 

2.  Testing  Full  Vehicles  or  Partial 
Vehicles 

hi  the  January  1997  NPRM.  NHTSA 
proposed  a  test  procedure  similar  to  the 
one  presented  in  AAMA's  petition. 
NHTSA  noted  that  the  proposed 
procedure  specifies  that  the  vehicle,  or 
"a  sufficient  portion  of  the  vehicle  to  be 
representative  of  the  vehicle  structure." 
is  mouinted  on  the  sled.  The  agency 
requested  comments  on  the  practicaUty 
of  conducting  sled  tests  with  a  whole 
vehicle,  and  on  whether  the  quoted 
language  could  be  made  more  objective. 

In  a  letter  dated  January  24, 1997, 
NHTSA 's  Associate  Administrator  for 
Safety  Assurance  asked  several  vehicle 
manufacturers  to  provide  specific 
information  concerning  their  experience 


in  conducting  sled  tests.  Among  other 
things,  the  agency  asked  whether  there 
are  any  considerations  that  need  to  be 
addressed  for  using  either  a  full  or 
partial  vehicle  on  the  sled.  The  agency 
also  asked  whether  any  manufacturer 
ha$  ever  performed  a  sled  test  writh  a 
complete  or  almost  complete  vehicle. 

AAMA.  Subaru,  and  Volvo  stated  that 
manufacturers  typically  conduct  partial 
vehicle  tests.  Nevertheless,  AAMA 
stated  that  such  sled  tests  could  be 
conducted  on  either  the  full  vehicle  or 
partial  vehicle.  Similarly.  Ford  stated 
that  "audit  testing  with  an  entire  vehicle 
on  a  sled  would  be  acceptable,  even 
though  vehicle  manufactiuers  typically 
test  with  only  the  passenger 
compartment  or  the  frx>nt  portion  of  the 
passenger  compartment."  AVS  and 
Morton  stated  that  it  is  impracticable 
and  infeasible  to  test  the  entire  vehicle 
on  the  sled  given  a  vehicle's  weight  and 
size. 

Based  on  its  analysis  of  the  available 
information,  N^JTSA  has  decided  to 
specify  testing  the  entire  vehicle.  The 
agency  is  aware  that  sled  tests  are 
typically  conducted  with  partial 
vehicles.  However,  sled  tests 
historically  have  been  utilized  as  pre- 
manufiacture  development  tests,  rather 
than  as  tests  for  compliance  with  a 
Federal  safefy  standard.  The  sled  tests 
with  partial  vehicles  could  be  quickly 
and  economically  set  up  and  repeated. 
However,  the  purpose  of  this  standard  is 
to  ascertain  the  crashworthiness  of  the 
final  product:  the  production  vehicle. 
The  agency's  Vehicle  Research  Test 
Center  (VRTC)  has  anal3rzed  the  size  and 
power  of  the  equipment  used  to  conduct 
sled  tests.  Based  on  the  available 
information,  the  agency  beheves  that  the 
current-design  sled  at  Transportation 
Research  Center  (TRC)  can  he  used  to 
evaluate  a  full  vehicle's  response  to  a 
125  ms  pulse.  Memoranda  in  the  docket 
simimarize  discussions  between  agency 
and  General  Motors  personnel 
indicating  that  the  readily  available  12 
inch  diameter  cylinder  sled  is  capable  of 
producing  the  required  acceleration 
pulse  for  any  complete  vehicle  subject 
to  Standard  No.  208. 

NHTSA  beheves  that  a  full  vehicle 
test  is  superior  to  a  partial  vehicle  test 
for  the  following  reasons.  A  full  vehicle 
test  reduces  variabihty.  since  a  partial 
vehicle  test's  outcome  could  depend  on 
how  a  vehicle  was  cut.  In  addition,  it 
would  be  difficult  to  determine 
precisely  what  a  partial  vehicle  is. 
Another  problem  with  partial  vehicle 
testing  is  how  to  reinforce  it.  The  agency 
further  notes  that  a  full  vehicle  test  is 
more  representative  of  actual  crash 
situations  than  a  partial  vehicle  test. 


Further,  by  requiring  full  vehicle 
testing,  the  agency  eliminates  the  need 
to  define  what  is  meant  by  a  partial 
vehicle.  Accordingly,  the  agency's 
request  in  the  NPRM  to  define  the 
phrase  "sufficient  portion  of  vehicle  to 
be  representative  of  the  vehicle 
structiue"  is  moot. 

Ford  was  concerned  that  body  frame 
vehicles  should  not  be  tested  on  a  sled 
test  because  such  vehicles  would 
experience  unrealistic  deflection  of 
elastomeric  body  mounts  and  local 
elastic  and  permanent  deformation  of 
body  mounting  areas  during  a  sled  test 
if  only  the  frame  were  mounted  to  the 
sled  platform. 

NHTSA  notes  that,  if  necessary,  the 
fi^me  of  a  vehicle  will  be  rigidly 
attached  to  the  vehicle  body  during 
testing  such  that  the  specified 
acceleration  pulse  is  registered  on  the 
vehicle  body. 

3.  Crash  Pulse  "Conidor" 

hi  the  Januaiy  1997  NPRM,  NHTSA 
stated  that  while  AAMA  provided 
corridors  for  the  original  crash  pulse  in 
its  initial  petition,  that  organization  had 
not  provided  corridors  for  its  revised 
crash  pulse.  The  agency  explained  that 
it  contacted  AAMA.  requesting  a  figure 
showing  the  mathematical  equation  for 
the  revised  pulse,  a  graph  of  the  pulse 
and  corridors  for  the  pulse.  TTie  agency 
stated  that  it  is  necessary  to  specify 
corridoij  in  addition  to  a  specific  pulse, 
because  it  is  generally  not  possible  to 
duphcate  exact  pulses.  Manufecturers 
would  be  required  to  assure  that  their 
vehicles  comply  with  the  standard's 
performance  requirements  for  all  tests 
within  the  specified  corridors.  The 
agency  announced  that  while  the 
proposed  regtdatory  text  specified  only 
a  specific  crash  pulse  and  not  the 
corridors  for  that  test,  the  agency 
expected  to  include  such  corridors  in 
the  filnal  rule. 

In  a  January  8, 1997  letter.  'AAMA 
provided  the  agency  with  a 
mathematical  equation  for  the  pulse,  a 
nominal  pidse  curve,  and  the  allowable 
upper  and  lower  corridors  from  which 
the  pulse  must  not  deviate^  - 

Of  the  commenters  addressing  the 
issue  of  a  crash  pulse  conidor  pulse,  all 
supported  its  need.  Subaru. 
Volkswagen,  and  Volvo  stated  that  pulse 
crash  corridors  should  be  included. 
Volkswagen  stated  that  including 
corridors  is  appropriate,  since  it  is 
impossible  to  duphcate  a  sled  pulse 
trace  in  a  particular  test. 

NHTSA  hf^^  decided  to  include  the 
crash  pulse  corridors  submitted  by 
AAMA.  After  reviewing  the  corridors, 
VRTC  has  determined  that  the  corridors 
are  reasonable  and  appropriate.  The 
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agency  concludes  that  corridors,  which 
serve  the  same  purpose  as  tolerances, 
are  necessary  since  it  would  be  difficult 
to  repeat  the  exact  crash  pulse  every 
time  a  sled  test  was  conducted. 
Nevertheless,  NHTSA  wishes  to 
reiterate  that  vehicles  must  be  able  to 
comply  with  the  performance 
requirements  of  the  Standard  in  all  tests, 
where  the  pulse  is  within  the  specified 
corridors. 

4.  Air  Bag  Activation 

Two  factors  must  be  specified  with 
respect  to  air  beg  deployment  during  the 
sled  test:  when  shoidd  the  timing  of  the 
test  start,  and  when  should  the  air  bag 
be  activated?  In  S13.1  of  the  proposed 
regulatory  text,  NHTSA  stated  that  "An 
inflatable  restraint  is  to  be  activated  at 
25  +/  -  2  ms  after  initiation  of  the 
acceleration  shown  in  Figxu^  6."  In 
NHTSA 's  supplemental  letter  to  vehicle 
manufactiirers.  NfHTSA  stated  that  "The 
proposed  regulatory  lang\iage  in  the 
NPRM  states  the  air  bag  will  be 
activated  at  25  ±  2  ms  after  initiation  of 
the  acceleration.  Not  all  manu&ctiuers 
determine  acceleration  initiation  the 
same  way.  What  time  zero 
determinations  are  used  and  of  those 
which  one  do  you  recommend?" 

AAMA  stated  that  the  activation  time 
should  be  changed  to  20  ±  2  ms  after  the 
time  at  which  sled  acceleration  crosses 
0.5  g,  claiming  that  this  change  would 
provide  a  more  definite  test  criterion. 
Subaru  stated  that  in  determining  time 
zero,  it  uses  the  time  when  the  sled 
acceleration  exceeded  1  g  as  its 
acceleration  initiation.  It  believes  that 
this  method  represents  a  real  crash 
pulse  considering  the  proposed  air  bag 
firing  time  of  25  ±  2  ms.  Toyota  sUted 
that  the  agency  should  define  the 
starting  point  of  the  i  jash  pulse  in  the 
sled  test.  Toyota  beheved  that  either  t=0 
at  the  0.5  g  level  during  crash  onset  or 
5  ms  before  1  g  is  reached  would  be 
acceptable.  Volvo  stated  that  since  not 
all  manufacturers  determine 
acceleration  the  same  way,  the  agency 
should  provide  a  "methodology  to 
determine  trigger  time  for  the  air  bag." 

Only  Volkswagen  commented  that  the 
agency  should  not  specify  the  activation 
time.  That  company  stated  that 
specifying  the  activation  time  is  design 
restrictive  and  could  limit  abihty  to 
depower  certain  systems. 

NHTSA  believes  that  it  is  appropriate 
to  specify  the  activation  time.  Except  for 
Volkswagen,  all  manufacturers 

'submitting  comments  on  this  issue 
supported  such  a  provision.  The  agency 
beheves  that  such  a  provision  adds 
precision  and  objectivity  to  the  test 

procedure. 


NHTSA  has  decided  to  adopt  the 
activation  time  requested  by  AAMA  in 
its  February  7.  1997  comment;  i.e..  20  ± 
2  ms  after  the  time  at  which  the  sled 
acceleration  crosses  0.5  g.  The  agency 
notes  that  this  activation  time  modifies 
the  proposed  time  only  sUghtly  and  will 
ensure  that  the  air  bag  activates  slightly 
earher  in  the  test  than  the  proposed 
time.  Although  the  agency  does  not 
have  specific  data  to  correlate  the 
difference  in  performance  between  a  20 
ms  activation  and  a  25  ms  activation. 
NHTSA  believes  that  the  20  ms 
activation  is  more  representative  of  a 
typical  rigid  crash. 

5.  Test  Attitude 

In  S13.1.  NHTSA  proposed  that  the 
whole  or  partial  vehicle  be  mounted  on 
a  dynamic  test  platform  "at  the 
manufacturer's  design  attitude,  so  that 
the  longitudinal  center  line  of  the 
vehicle  is  parallel  to  the  direction  of  the 
test  platform  travel  and  so  that 
movement  between  the  b^^  of  the 
vehicle  and  the  test  platform  is 
prevented." 

In  the  supplemental  letter  to  the 
manufacturers.  NHTSA  asked  how  a 
manufacturer's  test  attitude  and  the 
vehicle  s  longitudinal  centerline  are 
measured  and  what  tolerances  should 
be  apphed  to  these  measurements. 

AAMA  stated  that  the  pitch  and  yaw 
angles  are  not  particularly  critical  and 
that  ♦/-  .5  degrees  is  sufficient, 
consistent  with  SAE  J826  July  95.  Ford 
stated  that  the  test  procedure  should 
specify  the  manufacturer's  nominal 
vehicle  attitude  (pitch)  for  mounting  of 
the  vehicle  on  the  sled,  to  attain  result 
reproducibihty.  It  stated  that  head 
injury  criteria  (HIC).  neck  extension 
(and  possibly  other  proposed  neck 
loads)  are  sensitive  to  pitch  angle  of 
vehicle  mounting,  because  pitch  angle 
afliects  the  trajectory  of  the  unbelted 
dummies.  Ford  favored  the  proposal  for 
the  tests  to  be  at  the  "manufacturer's 
design  attitude."  Ford  opposed  setting 
the  vehicle's  pitch  on  the  sled  to  match 
that  of  the  particular  vehicle  that  is 
purchased  when  loaded  to  test  weight. 
It  believed  that  approach  would  reduce 
the  test's  reproducibility.  Subaru  stated 
that  it  mounts  the  partial  vehicle 
parallel  to  the  direction  of  the  test 
platform  travel  for  its  testing.  It  stated 
although  it  had  no  problems  related  to 
improper  alignment,  clear  regulatory 
tolerances  would  be  helpful. 

Based  on  previous  test  experience  and 
on  the  available  information,  NHTSA 
has  decided  to  incorporate  the  same  test 
conditions  already  set  forth  in  S8  '*  into 


the  sled  test  specified  in  Si 3.  With 
respect  to  the  vehicle  test  attitude,  the 
agency  has  decided  to  add  a  provision 
in  S13.3  that  is  patterned  after  S8.1.1(d}. 
The  agency  beheves  that  this  provision 
addresses  the  concerns  of  the 
commenters  without  unnecessarily 
compUcating  the  test  conditions.  The 
agency  beUeves  that  requiring  the 
attitude  of  the  vehicle  on  the  sled  to  be 
at  any  alignment  between  the  attitude  in 
the  "as  deUvered"  condition  and  the 
attitude  in  the  "fully  loaded  condition" 
will  eliminate  difficulties  that  have  been 
caused  by  differences  between  the 
theoretical  fiduciary  marks  on  blue 
prints  and  the  actual  assembly  of  the 
vehicle.  The  agency  further  notes  that 
the  loading  represents  a  real  world 
range  of  attitudes  that  the  restraint 
system  should  be  able  to  handle. 

6.  Completion  of  Sled  Test 

Ford  stated  that  the  sled  test  should 
be  considered  completed  as  soon  as  the 
sled  brakes  are  applied.  It  claimed  that 
dummy  rebound  kinematics  and 
instrumentation  readings  are  not 
representative  of  a  highway  coUision 
during  the  braking  deceleration  phase  of 
sled  test. 

Ford  is  correct  that  dummy 
measurement  recorded  during  the 
rebound  phase  will  not  be  considered 
by  this  provision  because  sled  braking  is 
not  regulated  by  the  standard.  The 
agency  notes  that  it  would  be 
inappropriate  to  reference  a  brake 
apphcation  point  because  sled  braking 
varies  depending  on  the  type  of  sled. 

G.  Miscellaneous  Issues. 

1.  Multistage  Manufacturer  Certification 

The  Recreational  Vehicle  Industry 
Association  (RVIA)  and  Atwood  Mobile 
Products  (a  seat  manufacturer  that 
supplies  seats  for  conversion  vehicles) 
requested  a  delay  in  the  effiective  date 
for  conversion  vehicle  manufacturers. 
RVIA  requested  a  one-year  delay  in  the 
comphance  date  for  certification  of 
vehicles  manufactured  in  more  than  one 
stage.  That  organization  stated  that  any 
changes  to  air  bag  power  may  mean  that 
recertification  will  be  necessary. 

NHTSA  has  decided  not  to 
differentiate  the  effective  date  of  today's 
final  rule  based  on  whether  the  vehicle 
is  manufactured  in  multiple  stages.  The 
agency  notes  that  today's  amendment 
imposes  no  new  requirements  or  costs, 
but  instead  permits  or  faciUtates 
depowering  of  current  air  bags. 


'*S«  ipacifiM  ta*t  coaditions  for  vehicle  loading, 
fuel  (ystain  capacity,  vehicle  test  etUtude.  laet 


location,  and  the  ttatua  of  door*  and  window*.  The 
provision  for  vehicle  test  attitude  reference*  the  "a* 
delivered  condition." 


2.  Effective  Date 

In.the  NPRM.  NHTSA  requested 
comments  on  whether  the  amendment 
should  take  effect  immediately  upon 
publication  based  on  the  fact  that  it 
addresses  an  urgent  safety  problem,  the 
death  of  young  children.  The  agency 
stated  that  the  proposed  amendment 
would  permit  or  facihtate  the  immediate 
depowering  of  air  bags,  thereby  helping 
to  reduce  child  fatahties  caused  by  air 
bags.  The  agency  also  noted  that  the 
proposed  amendment  would  not  impose 
any  new  requirements,  but  instead 
would  provide  additional  flexibihty  to 
manufacturers  in  addressing  this 
problem. 

AAMA,  Ford,  Advocates,  and  IIHS 
favored  adopting  the  amendments 
immediately.  AAMA  strongly  advocated 
having  the  amendment  take  effect 
immediately.  That  organization  stated 
that  "Depowering  is  the  most  immediate 
and  effective  technical  means  of 
addressing  the  issues  that  have  been 
raised.  The  amendment  allowing 
depowering  should  be  effective  upon 
the  date  of  pubUcation  of  the  final  rule." 
Ford  stated  that  the  agency  should 
quickly  issue  the  final  rule  so  that 
depowered  bags  can  be  available  on 
model  year  1998  cars.  Advocates  stated 
that  it  is  in  the  public  interest  to 
dispense  with  the  30-day  waiting  period 
that  is  customarily  required  prior  to  a 
rule  taking  effect. 

Based  on  the  available  information, 
NHTSA  has  decided  to  make  the 
amendment  effective  on  the  date  of 
publication.  The  agency  believes  that, 
there  is  good  cause  to  have  an 
immediate  effective  date,  given  that  an 
immediate  effective  date  is  necessary  to 
enable  vehicle  manufacturers  to  be^n 
depowering  air  bags,  and  thus  begin 
saving  hves,  as  soon  as  possible.  As  the 
agency  noted  in  the  NPRM.  the 
amendment  will  not  impose  any  new 
requirements,  but  instead  provides 
additional  flexibihty  to  manufacturers 
in  addressing  this  problem. 

VI.  Rulemaking  Anafyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  pohcies  and 
procedures.  This  rulemaking  document 
was  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866.  "Regulatory  Planning  and 
Review."  liWs  action  has  been 
determined  to  be  "significant"  imder 
the  Department  of  Transportation's 
regulatory  pohcies  and  prcx:edures.  The 
action  is  considered  significant  because 


of  the  degree  of  pubUc  interest  in  this 
subiect 

Tnis  rule  has  been  designated  by 
OMB  as  a  major  rule  imder  Chapter  8  of 
Tide  5.  U.S.  Code.  NHTSA  has 
determined,  however,  that  there  is  good 
cause  for  making  this  rule  effective  less 
than  60  days  after  submission  of  the  rule 
to  each  House  of  Congress  and  to  the 
Comptroller  General  because  a  delay  in 
implementing  this  rule  would  be 
contrary  to  the  pubhc  interest.  In 
response  to  the  agency's  specific  request 
for  comments  on  an  immediate  effective 
date,  representatives  of  the  automobile 
and  insurance  industries  as  well  as  a 
leading  pubhc  interest  group  expressed 
support.  No  opposing  comments  were 
received.  Making  this  rule  effective 
immediately  is  necessary  to  enable  the 
manufacturers  to  begin  depowering 
efforts,  and  thus  begin  saving  hves.  as 
soon  as  possible. 

The  final  rule  does  not  impose  any 
new  requirements  or  costs,  but  instead 
permits  or  faciUtates  approximately  20 
to  35  percent  depowering  of  current  air 
bags.  Any  cost  difference  between 
baseline  and  depowered  air  bags  is 
neghgible. 

A  mil  discussion  of  costs  and  benefits 
can  be  found  in  the  agency's  regulatory 
evaluation  for  this  rulemaking  action, 
which  is  being  placed  in  the  docket 

B.  Regulatory  Flexibility  Act 

In  the  NPRM.  NHTSA  sUted  that  after 
considering  the  effects  of  this 
rulemaking  action  imder  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.],  it 
certified  that  the  proposed  amendment 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  NHTSA  noted  that  the  cost  of 
new  passenger  cars  or  hght  trucks 
would  not  be  affected  by  the  proposed 
amendment.  Under  5  U.S.C.  605(b), 
NHTSA  stated  that  the  proposed 
amendment  would  primarily  affect 
passenger  car  and  hght  truck 
manufacturers  and  manufacturers  of  air 
bags  which  are  not  smadl  entities.  The 
agency  referenced  the  Small  Business 
Administration's  regulations  at  13  CFR 
Part  121  which  define  a  small  business, 
in  part,  as  a  business  entity  "which 
operates  primarily  within  the  United 
States."  (13  CFR  121.105(a)). 

In  the  NPRM,  the  agency  estimated 
that  there  are  at  most  five  small 
manufacturers  of  passenger  cars  in  the 
U.S.,  producing  a  combined  total  of  at 
most  500  cars  each  year.  The  agency 
stated  that  it  does  not  beUeve  small 
businesses  manufacture  even  0.1 
percent  of  total  U.S.  passenger  car  and 
hght  truck  production  each  year.  The 
Coahtion  of  Small  Volume  Automobile 
Manufacturers  (COSVAM)  stated  that 


"the  five  U.S. -based  small 
manufacturers  acknowledged  by 
NHTSA"  are  significantly  affected  by 
NHTSA's  rules,  and  that  it  would  be 
improper  to  fail  to  consider  the  effects 
on  these  five  companies.  In  addition, 
COSVAM  stated  that  NHTSA's 
regulations  affect  an  even  greater 
number  of  small  foreign  auto 
manufacturers  that  import  into  the  U.S. 
That  organization  stated  that  it  would  be 
inappropriate  to  disregard  the 
rulemaking's  effect  on  such  entities. 

NHTSA  again  notes  that  today's  final 
rule  will  not  impose  any  new 
requirements  or  costs  on  vehicle 
manufacturers,  but  instead  will  permit 
or  facihtate  approximately  20  to  35 
percent  depowering  of  current  air  bags. 
Therefore,  no  vehicle  manufacturer, 
regardless  of  its  size,  will  be  required  to 
take  any  action  as  a  result  of  the  rule. 
Accordingly,  the  agency  beheves  that 
the  rule  will  have  no  significant  impact 
on  smaU  vehicle  manufacturers. 

C.  National  Envimnmental  Policy  Act 

NHTSA  has  analyzed  this  final  rule 
for  the  purposes  of  the  National 
Environmental  Pohcy  Act  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quahty  of  the 
human  environment. 

D.  Executive  Order  12612  (Federalism) 
and  Unfunded  Mandates  Act. 

The  agency  has  analyzed  this  final 
rule  in  accordance  with  the  principles 
and  criteria  set  forth  in  Executive  Order 
12612.  NHTSA  has  determined  that  the 
amendment  does.not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

In  issuing  this  amendment  to  permit 
or  facihtate  depowering,  the  agency 
notes,  for  the  purposes  of  the  Unfunded 
Mandates  Act.  that  is  pursuing  the  least 
cost  alternative.  As  noted  above,  any 
cost  difference  between  current  and 
depowered  air  bags  is  neghgible.  This 
alternative  was  selected  by  NHTSA 
because  depowering  would  prevent 
many  of  the  air  bag-related  fatahties  that 
have  been  occurring  and  can  be 
implemented  more  quickly  than  the 
other  alternatives.  Further,  depowering 
is  the  measure  that  industry  itself  has 
been  recommending  as  a  means  for 
preventing  those  fatahties. 

E.  Civil  Justice  Reform 

This  proposed  amendment  does  not 
have  any  retroactive  effect.  Under  49 
U.S.C.  30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  apphcable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
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extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  estabUshing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  fiie  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Incorporation  by  reference. 
Motor  vehicle  saJTety,  Motor  vehicles. 
Rubber  and  rubber  products.  Tires. 

In  consideration  of  the  foregoing,  49 
CFR  Fart  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

AntboritT:  49  U.S.C  322.  30111,  30115, 
30117.  and  30166:  delegation  of  authority  at 
49CTR1.50. 

2.  Section  571.208  is  amended  by 
revising  S3  and  S8.1,  and  by  adding  S13 
through  S13.4,  to  read  as  follows: 

f  571.206    Standard  No.  206,  Occupant 
crash  protection. 

•  •         •         •         • 

S3.  Application.  This  standard 
appUes  to  passenger  cars,  multipurpose 
passenger  vehicles,  trucks,  and  buses.  In 
addition.  59.  Pressure  vessels  and 
explosive  devices,  applies  to  vessels 
designed  to  contain  a  pressurized  fluid 
or  gas,  and  to  explosive  devices,  for  use 
in  the  above  types  of  motor  vehicles  as 
part  of  a  system  designed  to  provide 
protection  to  occupants  in  the  event  of 
a  crash.  Notwithstanding  any  language 
to  the  contrary,  any  vehicle 
manufactured  after  March  19,  1997  and 
before  September  1.  2001  that  is  subject 
to  a  dynamic  crash  test  requirement 
conducted  with  unbelted  dummies  may 
meet  the  requirements  specified  in  Sl3 
instead  of  the  applicable  unbelted 
requirement. 

•  •        •        »        • 

S8.1  General  conditions.  The 
following  conditions  apply  to  the 
frontal,  lateral,  and  rollover  tests.  Except 


for  S8. 1.1(d),  the  following  conditions 
apply  to  the  alternative  unbelted  sled 
test  set  forth  in  Si  3  from  March  19, 
1997  until  September  1,  2001. 

•        •        «        •        • 

Si  3     Alternative  unbelted  test  for 
vehicles  manufactured  before 
September  1,  2001. 

S13.1     Instrumentation  Impact 
Test — Part  1 — Electronic 
Instrumentation.  Under  the  apphcable 
conditions  of  S8,  mount  the  vehicle  on 
a  dynamic  test  platform  at  the  vehicle 
attitude  set  forth  in  S13.3,  so  that  the 
longitudinal  center  line  of  the  vehicle  is 
parallel  to  the  direction  of  the  test 
platform  travel  and  so  that  movement 
between  the  base  of  the  vehicle  and  the 
test  platform  is  prevented.  The  test 
platform  is  instrumented  with  an 
accelerometer  and  data  processing 
system  having  a  frequency  response  of 
60  channel  class  as  specified  in  Society 
of  Automotive  Engineers  (SAE) 
Recommended  Practice  J211/1  MAR  95, 
Instrumentation  for  Impact  Test — Part 
1 — Electronic  Instrumentation.  SAE 
J211/1  MAR  95  is  incorporated  by 
reference  and  thereby  is  made  part  of 
this  standard.  The  Director  of  the 
Federal  Register  approved  the  material 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a}  and  1  CFR  part  51. 
A  copy  may  be  obtained  from  SAE  at 
Society  of  Automotive  Engineers,  Inc., 
400  Commonwealth  Drive.  Warrendale, 
FA  15096.  A  copy  of  the  material  may 
be  inspected  at  NHTSA's  Docket 
Section,  400  Seventh  Street.  S.W.,  room 
5109.  Washington,  DC,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  N.W.,  Suite  700, 
Washington,  DC.  The  accelerometer 
sensitive  axis  is  parallel  to  the  direction 
of  test  platform  travel.  The  test  is 
conducted  at  a  velocity  change 
approximating  30  mph  with 
acceleration  of  the  test  platform  such 
that  all  points  on  the  crash  pulse  curve 
within  the  corridor  identified  in  Figure 
6  are  covered.  An  inflatable  restraint  is 
to  be  activated  at  20  ms  +/-2  ms  from 
the  time  that  0.5  g  is  measured  on  the 
dynamic  test  platform.  The  test  dummy 
specified  in  S8.1.8.2.  placed  in  each 
front  outboard  designated  seating 
position  as  specified  in  Sll.  shall  meet 


the  injury  criteria  of  S6.1,  S6.2,  S6.3, 
S6.4,  S6.5,  and  S13.2  of  this  standard. 

13.2  Neck  injury  criteria.  A  vehicle 
certified  to  this  alternative  test 
requirement  shall,  in  addition  to 
meeting  the  criteria  specified  in  S13.1, 
meet  the  following  injvuy  criteria  for  the 
neck,  measured  with  the  six  axis  load 
cell  (ref.  Denton  drav«ring  C-1709)  that  is 
mounted  between  the  bottom  of  the 
skull  and  the  top  of  the  neck  as  shown 
in  drawing  78051-218,  in  the  unbelted 
sled  test: 

(a)  Flexion  Bending  Moment — 190 
Nm.  SAE  Class  600. 

(b)  Extension  Bending  Moment — 57 
Nm.  SAE  Class  600. 

(c)  Axial  Tension — 3300  peak  N.  SAE 
Class  1000. 

(d)  Axial  Compression— 4000  peak  N. 
SAE  aass  1000. 

(e)  Fore-and-Aft  Shear— 3100  peak  N. 
SAE  Class  1000. 

13.3  Vehicle  test  attitude.  When  the 
vehicle  is  in  its  "as  deUvered" 
condition,  measure  the  angle  between 
the  driver's  door  sill  and  the  horizontal. 
Mark  where  the  angle  is  taken  on  the 
door  sill.  The  "as  delivered"  condition 
is  the  vehicle  as  received  at  the  test  site, 
with  100  percent  of  all  fluid  capacities 
and  all  tires  inflated  to  the 
manufacturer's  specifications  as  listed 
on  the  vehicle's  tire  placard.  When  the 
vehicle  is  in  its  "fully  loaded" 
condition,  measure  the  angle  between 
the  driver's  door  sill  and  the  horizontal, 
at  the  same  place  the  "as  delivered" 
angle  was  measured.  The  "fully  loaded" 
condition  is  the  test  vehicle  loaded  in 
accordance  with  S8.1.1(a}  or  (b)  of 
Standard  No.  208,  as  applicable.  The 
load  placed  in  the  cargo  area  shall  be 
centered  over  the  longitudinal 
centerline  of  the  vehicle.  The  pretest 
door  sill  angle,  when  the  vehicle  is  on 
the  sled,  (measured  at  the  same  location 
as  the  as  deUvered  and  fully  loaded 
condition)  shall  be  equal  to  or  between 
the  as  delivered  and  fully  loaded  door 
sill  angle  measurements. 

13.4  Tires  and  wheels.  Remove  the 
tires  and  wheels. 

3.  Section  571.208  is  amended  by 
adding  Figiire  6  at  the  end  of  the  section 
to  read  as  follows: 
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Figure  6  -  Sled  Pulse  and  Coordinates 


Issued  on:  March  14, 1997. 
Ricardo  Maitinez, 

Administrator. 

[FR  Doc.  97-6954  Filed  3-14-97;  3:42  pm) 
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This  section  o»  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  Ol  riies  and  regulations.  The 
pupose  of  tt^ese  notices  is  to  give  interested 
persons  an  opportuntty  to  partx:ipate  in  ttie 
rule  making  prior  to  ttie  adoption  of  the  final 
luies. 


DEPARTMENT  OF  AGRICULTURE 
Agrfcultural  Marlteting  Service 
7  CFR  Part  1208 


[FV-«7-70lP«] 

Fresh  Cut  Flowers  and  Fresh  Cut 
Qresns  Promotion  and  Information 
OnJsr,  Referendum  Procedures 

AOENCY:  Agrioiltural  Marketing  Service, 
USDA 

ACTION:  Proposed  rule  with  request  for 
conunents. 

SUMMARY:  The  purpose  of  this  rule  is  to 
provide  procedures  that  the  Department 
of  Agriculture  (Department)  will  use  in 
conducting  the  referendum  to  determine 
whether  to  continue  the  Fresh  Cut 
Flowers  and  Fresh  Cut  Greens 
Promotion  and  Information  Order 
(Order).  In  order  to  continue,  the 
program  must  be  approved  by  a  majority 
of  the  qualified  handlers  voting  in  the 
referendum. 

DATES:  Comments  must  be  received  by 
April  3, 1997. 


:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule  to: 
ReMarch  and  Promotion  Branch,  Fruit 
and  Vegetable  Division,  Agricultuiral 
Mariteting  Service  (AMS),  USDA,  P.O. 
Box  96456,  Room  2535-S,  Washington, 
DC  20090-6456.  fex  (202)  205-2800. 
Three  copies  of  all  written  material 
should  be  submitted,  and  they  will  be 
made  available  for  public  inspection  at 
the  Research  and  l4omotion  Branch 
during  regular  business  hours.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register. 
Also  send  comments  regarding  the 
accuracy  of  the  burden  estimate,  ways  to 
minimize  the  burden,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology,  or  any  other  aspect  of  this 
collection  of  information,  to  the  above 
address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sonia  N.  Jimenez,  Research  and 
Promotion  Branch,  Fruit  and  Vegetable 
Division.  AMS,  USDA.  P.O.  Box  96456, 
Room  2535-S,  Washington,  IX!  20090- 
6456,  telephone  (202)  720-9916  or  (888) 
720-9917. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  the  Fresh 
Cut  Flowers  and  Fresh  Cut  Greens 
Promotion  and  Information  Act  of  1993 
(7  U.S.C.  6801-et  seq.),  hereinafter 
referred  to  as  the  Act,  and  the  Order. 

This  rule  provides  the  procedures 
under  which  the  referendum  would  be 
conducted. 

Executive  Order  12988 

This  rule  has'been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8  of  the  Act,  after  an  Order  is 
implemented,  a  person  subject  to  the 
Order  may  file  a  petition  with  the 
Secretary  stating  that  the  Order  or  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order, 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  such 
hearing,  the  Secretary  will  make  a  ruling 
on  the  petition.  The  Act  provides  that 
the  district  courts  of  the  United  States 
in  any  district  in  which  a  person  who 
is  a  petitioner  resides  or  carries  on 
business  are  vested  with  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  if  a  complaint  for  that  purpose 
is  filed  within  20  days  after  the  date  of 
the  entry  of  the  ruUng. 

ExecutiTe  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  not 
significant  for  pur]K>ses  of  Executive 
Order  12866,  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et seq),  the 
Agency  is  required  to  examine  the 
impact  of  the  proposed  rule  on  small 


entities.  Accordingly,  we  have 
performed  this  initial  regulatory 
flexibility  analysis. 

The  Act,  which  authorizes  the 
creation  of  a  generic  program  of 
promotion  and  information  for  fresh  cut 
flowers  and  greens,  became  effective  on 
December  14, 1993. 

Section  7  of  the  Act  provides  that  the 
Secretary  of  Agriculture  (Secretary) 
shall  conduct  a  referendum  not  later 
than  3  years  after  the  issuance  of  an 
order  to  ascertain  whether  the  order 
then  in  effect  shall  be  continued.  The 
Order  was  issued  on  December  29, 1994. 
Paragraph  (a)(2)  of  section  7  of  the  Act 
reqtiires  that  the  Order  be  approved  by 
a  simple  majority  of  all  votes  cast  in  the 
referendum.  In  addition,  paragraph  (b) 
of  section  7  of  the  Act  specifies  that 
each  qualified  handler  eligible  to  vote  in 
the  referendum  shall  be  entitled  to  cast 
one  vote  for  each  separate  facility  of  the 
person  that  is  an  eligible  separate 
facility.  Eligible  separate  facility  is 
defined  in  paragraph  (b)(2)  of  section  7 
of  the  Act  as  a  handling  or  marketing 
facility  of  a  quahfied  handler  that  is 
physically  located  away  troia  other 
facilities  of  the  qualified  handler  or  that 
the  business  function  of  the  separate 
faciUty  is  substantially  different  from 
the  functions  of  other  fecilities  owned 
or  operated  by  the  qualified  handler  and 
the  annual  sales  of  cut  flowers  and  cut 
greens  to  retailers  and  exempt  handlers 
from  the  facility  are  $750,000  or  more 
annually. 

Only  those  wholesale  handlers 
(including  but  not  limited  to,  wholesale 
jobbers,  bouquet  and  floral  article 
manufacturers,  auction  houses  that  clear 
the  sale  of  cut  flowers  and  greens,  and 
retail  distribution  centers),  producers 
and  importers  who  have  annual  sales  of 
$750,000  or  more  of  ft^sh  cut  flowers 
and  greens  and  who  sell  those  products 
to  exempt  handlers,  retailers,  or 
consumers  are  considered  qualified 
handlers  and  assessed  under  the  Order. 

There  are  approximately  525 
wholesale  handlers,  84  importers,  and 
83  producers  who  are  qualified 
handlers.  Small  agricultural  service 
firms,  which  would  include  the 
qualified  handlers  covered  under  the 
Order,  have  been  defined  by  the  Small 
Business  Administration  (SBA)  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $5  million.  Only  127 
qualified  handlers  have  been  identified 
to  have  $5  million  in  annual  sales. 


It  is  concluded  that  the  majority  of 
qualified  handlers  may  be  classified  as 
small  entities. 

Statistics  reported  by  the  National 
Agricultural  Statistics  Service  show  that 
in  1995  sales  of  domestic  cut  flowers 
and  cut  greens  totaled  approximately 
$521.3  million  at  the  wholesale  level. 
The  leading  producing  states  by 
wholesale  value  are  Cahfomia,  with 
about  49  percent  of  the  total  of  flower 
and  cut  green  production,  followed  by 
Florida,  Colorado  and  Hawaii. 

Exports  in  1995  of  U.S.  cut  flowers 
were  valued  at  $23.9  million,  with  about 
64  percent  of  the  value  from  exports  to 
Canada,  and  26  percent  of  the  value 
fiom  exports  to  Japan.  Exports  of  cut 
greens  are  not  reported  by  the  Bureau  of 
the  Census  as  a  separate  item;  they  are 
included  in  a  "basket"  export  category 
that  includes  other  types  of  fresh  cut 
plant  exports  such  as  branches  without 
flowers  or  buds,  evergreens,  and  grasses, 
which  are  suitable  for  ornamental 
purposes.  In  1995  the  value  of  these 
e^morts  was  $45.6  million. 

The  value  of  imports  of  cut  flowers  in 
1995  was  $495.2  million.  Major 
countries-exporting  cut  flowers  to  the 
United  States,  by  value,  are  Colombia 
which  accounts  for  about  65  percent  of 
the  value,  followed  by  the  Netherlands 
(11.6  percent),  Ecuador  (10.2  percent), 
and  Mexico  (3.8  percent).  Imports  of  cut 
greens  are  reported  in  a  category  that 
includes  some  other  fresh  cut  plant 
items  suitable  for  ornamental  purposes 
such  as  grasses,  branches  without 
flowers  or  buds,  and  other  plant  parts, 
but  excludes  fresh  evergreens.  In  1995 
this  "basket  category"  of  imports  had  a 
value  of  $24.1  million. 

This  proposed  rule  provides  the 
procedures  under  which  qualified 
handlers  may  vote  on  whether  they 
want  the  fresh  cut  flowers  and  fresh  cut 
greens  promotion  and  information 
program  to  be  continued.  Qualified 
handlers  of  $750,000  or  more  in  annual 
gross  sales  are  eligible  to  vote  in  the 
referendum.  There  are  approximately 
692  eligible  voters  representing 
approximately  923  votes  some  of  which 
represent  separate  facilities.  It  will  take 
an  average  of  15  minutes  for  each  voter 
to  read  the  voting  instructions  and 
complete  the  referendum  ballot.  The 
total  burden  on  the  total  number  of 
voters  will  be  77  hours. 

The  Department  would  keep  all  these 
individuals  informed  throughout  the 
referendum  process  to  ensure  that  they 
are  aware  of  and  are  able  to  participate 
in  the  process.  In  addition,  trade 
associations  and  related  industry  media 
would  receive  news  releases  and  other 
information  regarding  the  referendtmti 
process. 


Voting  in  the  referendum  is  optional. 
However,  if  qualified  handlers  choose  to 
vote,  the  burden  of  voting  would  be 
offset  by  the  benefits  of  having  the 
opportunity  to  vote  on  whether  they 
want  to  continue  the  program  or  not. 

The  Department  considered  requiring 
eligible  voters  to  vote  in  person  at 
various  Department  offices  across  the 
country.  However,  conducting  the 
referendum  from  one  central  location  by 
mail  ballot  is  more  cost  effective  for  this 
program.  Also,  the  Department  would 
provide  easy  access  to  ii^ormation  for 
potential  voters  through  a  toll  free 
telephone  line.  It  is  anticipated  that  a 
referendum  would  be  conducted  in  Jime 
to  maximize  industry  participation. 

While  we  have  performed  this  Initial 
Regulatory  FlexibiUty  Analysis 
regarding  the  impact  of  this  proposed 
rule  on  small  entities,  in  order  to  have 
all  the  data  necessary  for  a  more 
comprehensive  analysis  of  the  effects  of 
this  rule  on  small  entities,  we  are 
inviting  comments  concerning  potential 
effects.  In  particular,  we  are  interested 
in  determining  the  number  and  kind  of 
small  entities  that  may  inciu-  benefits  or 
costs  from  implementation  of  this 
proposed  rule  and  information  on  the 
expected  benefits  or  costs. 

Paperwork  Reduction  Act 

In  accordance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35),  the 
referendimi  ballot  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  and  has  been  assigned  OMB 
number  0581-0093.  It  is  estimated  that 
there  are  692  qualified  handlers, 
representing  923  votes,  who  will  be 
eligible  to  vote  in  the  referendum.  It  will 
take  an  average  of  15  minutes  for  each 
voter  to  read  the  voting  instructions  and 
complete  the  referendum  ballot.  The 
total  burden  on  the  total  number  of 
voters  will  be  77  hours. 

Background 

The  Act  authorized  the  Secretary  to 
establish  a  national  cut  flowers  and  cut 
greens  promotion  and  constimer 
information  program.  The  program  is 
funded  by  an  assessment  of  Vz  percent 
of  gross  sales  of  cut  flowers  and  greens 
which  is  levied  on  qualified  handlers. 
The  program  is  administered  by  the 
National  PromoFlor  Council  (Coujicil) 
under  the  supervision  of  the  Department 
of  Agriculture  (Department). 

Assessments  are  used  to  pay  for 
research,  promotion,  and  consumer 
information;  administration, 
maintenance,  and  functioning  of  the 
Board;  and  expenses  incurred  by  the 


Secretary  in  implementing  and 
administering  the  Order,  including . 
referendum  costs. 

Section  7  of  the  Act  requires  that  a 
referendum  be  conducted  not  later  than 
3  years  after  the  issuance  of  the  Order 
among  eligible  qualified  handlers  of 
fresh  cut  flowers  and  fresh  cut  greens  to 
determine  whether  they  favor 
continuance  of  the  Order.  The  Order 
shall  continue  in  effect  if  it  is  approved 
by  a  simple  majority  of  quaUfied 
handlers  voting  in  die  referendum. 

In  accordance  with  section  3(4)  of  the 
Act,  qualified  handler  is  defined  in  the 
Order  as  a  person  operating  in  the  cut 
flowers  and  greens  marketing  system 
that  sells  domestic  or  imported  cut 
flowers  and  greens  to  retailers  and 
exempt  handlers  and  whose  annual 
sales  of  cut  flowers  and  greens  to 
retailers  and  exempt  handlers  are 
$750,000  or  more.  The  term  also 
includes,  but  is  not  limited  to.  the 
following  entities  when  they  have  the 
requisite  volume  of  $750,000  sales  of 
cut  flowers  and  greens  a  year:  A 
wholesale  handler;  a  manufacturer  of 
bouquets  or  floral  articles  for  sale  to 
retailers  if  the  cut  flowers  and  greeas 
used  are  a  substantial  portion  of  the 
value  of  the  manufactured  floral  article; 
an  auction  house  that  clears  the  sale  of 
cut  flowers  and  greens  to  retailera  and 
exempt  handlers  through  a  central 
clearinghouse;  a  distribution  center  that 
is  owned  or  controlled  by  a  retailer  if 
the  predominant  retail  business  activity 
is  floral  sales;  an  importer  whose 
prindpai  activity  is  the  importation  of 
cut  flowere  and  greens  into  the  United 
States  and  sells  to  retailers  and  exempt 
handlers  or  directly  to  consumers;  and 
a  producer  that  sells  cut  flowers  and  cut 
greens  directly  to  retailers  or  consumere. 

Paragraph  (b)  of  section  7  of  the  Act 
specifies  diat  each  qualified  handler 
eligible  to  vote  in  the  referendum  shall 
be  entitled  to  cast  one  vote  for  each 
separate  facility  of  the  person  that  is  an 
eligible  separate  facility.  EUgible 
separate  facility  is  defined  in  paragraph 
(b)(2)  of  section  7  of  the  Act  as  a 
handling  or  marketing  facility  of  a 
qualified  handler  that  is  physically 
located  away  from  other  facilities  of  the 
qualified  handler  or  that  the  business 
function  of  the  separate  faciUty  is 
substantially  different  from  the 
functions  of  other  facilities  owned  or 
operated  by  the  qualified  handler  and 
the  aimual  sales  of  cut  flowers  and  cut 
greens  to  retailers  and  exempt  handlers 
from  the  facility  are  $750,000  or  more 
aimually. 

This  proposed  rule  provides  the 
procedures  under  which  fresh  cut 
flowers  and  greens  qualified  handlers 
may  vote  on  whether  they  want  the 
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firesh  cut  flowers  and  greens  promotion 
and  consumer  infonnation  program  to 
continue.  Qualified  handlers  of 
$750,000  gross  sales  annually  can  vote 
in  the  referendum.  There  are 
approximately  692  ehgible  voters 
representing  approximately  923  votes. 

This  proposed  rule  would  add  a  new 
subpart  which  would  establish 
procedures  to  be  used  in  the 
referendiun.  This  subpart  would  be  in 
eHiect  for  the  referendum  period  only 
and  would  not  be  part  of  the  Code  of 
Federal  Regulations.  This  subpart  covers 
definitions,  voting,  instructions,  use  of 
subagents,  ballots,  the  referendum 
report,  and  confidentiahty  of 
information. 

All  written  comments  received  in 
response  to  this  rule  by  the  date 
specified  herein  will  be  considered 
prior  to  finalizing  this  action.  We 
encourage  the  industry  to  pay  particular 
attention  to  the  definitions  to  be  sure 
that  they  are  appropriate  for  the  fresh 
cut  flowers  and  greens  industry. 

A  15-day  comment  period  is  deemed 
appropriate  for  this  rule  because:  (1) 
These  proposed  regulations  contain 
provisions  that  are  the  same  as  or 
similar  to  referendum  procedures  for 
other  research  and  promotion  programs; 
(2)  the  fresh  cut  flowers  and  greens 
industry  is  aware  that  a  referendiun 
would  be  conducted  this  year;  (3) 
comments  would  be  addressed  before  a 
final  rule  is  pubhshed;  and  (4)  this 
rulemaking  should  be  expedited  in 
order  to  conduct  a  referendum  in  June 
to  maximize  industry  participation. 

List  of  Subfects  in  7  CFK  Part  1208 

Administrative  practice  and 
procedure,  Advertising,  Consumer 
information.  Marketing  agreements.  Cut 
flowers.  Cut  greens.  Promotion, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  Title  7  oU 
Chapter  XI  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

1.  Part  1208  is  amended  by  adding  a 
new  Subpart  C  to  read  as  follows: 

PART  1208— FRESH  CUT  FLOWERS 
AND  FRESH  CUT  GREENS 
PROMOTION  AND  INFORIIATION 
ORDER 

Subpart  C— Procedure  for  t»>«  Conduct  of 
Referenda  in  Connection  With  the  Fresh  Cut 
Flowers  and  Fresh  Cut  Greens  Promotion 
and  Infonnation  Order 
Sec. 

1208.200  General. 

1208.201  Definitions. 

1208.202  Voting. 

1208.203  Instructions. 

1208.204  Subagents. 


1208.205  Ballots. 

1208.206  Referendum  report. 

1208.207  Confidential  information. 
Authority:  7  U.S.C.  6801  et  seq. 

Subpart  C — Procedure  for  the  Conduct 
of  Referenda  in  Connection  With  the 
Fresh  Cut  Flovvers  and  Fresh  Cut 
Greens  Promotion  and  Information 
Order 

$1208.200    General. 

A  referendum  to  determine  whether 
qualified  handlers  favor  continuance  of 
the  Fresh  Cut  FTfcwers  and  Fresh  Cut 
Greens  Promotion  and  Information 
Order  shall  be  conducted  in  accordance 
with  these  procedures. 

§  1206.201    Definitions. 

Unless  otherwise  defined  below,  the 
definition  of  terms  used  in  these 
procedures  shall  have  the  same  meaning 
as  the  definitions  in  the  Order. 

(a)  Administrator  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  with  power  to 
redelegate,  or  any  officer  or  employee  of 
the  Department  to  whom  authority  has 
been  delegated  or  may  hereafter  be 
delegated  to  act  in  the  Administrator's 
stead. 

(b)  Order  means  the  Fresh  Cut 
Flowers  and  Fresh  Cut  Greens 
Promotion  and  Information  Order. 

(c)  Referendum  agent  or  agent  means 
the  individual  or  individuals  designated 
by  the  Secretary  to  conduct  the 
referendum. 

(d)  Representative  period  means  the 
period  designated  by  the  Secretary. 

(e)  Person  means  any  individual, 
group  of  individuals,  firm,  partnership, 
corporation,  joint  stock  company, 
association,  society,  cooperative,  or  any 
other  legal  entity.  For  the  purpose  of 
this  definition,  the  term  "partnership" 
includes,  but  is  not  limited  to: 

(1)  A  husband  and  wife  who  has  title 
to,  or  leasehold  interest  in.  &«sh  cut 
flowers  and  greens  facilities  and 
equipment  as  tenants  in  common,  joint 
tenants,  tenants  by  the  entirety,  or, 
under  community  property  laws,  as 
community  property,  and 

(2)  So-called  "joint  ventures", 
wherein  one  or  more  parties  to  the 
agreement,  informal  or  otherwise, 
contributed  capital  and  others 
contributed  labor,  management, 
equipment,  or  other  services,  or  any 
variation  of  such  contributions  by  two 
or  more  parties  so  that  it  results  in  the 
handling  of  fresh  cut  flowers  and  greens 
and  the  authority  to  transfer  title  to  the 
fresh  cut  flowers  and  greens  handled. 

(f)  Eligible  qualified  handler  means  a 
person  who  is  a  qualified  handler  under 
§  1208.16  of  the  Order  that  operates  in 


the  cut  flowers  and  greens  marketing 
system  and  sells  domestic  or  imported 
cut  flowers  and  greens  to  retailers  and 
exempt  handlers  and  has  annual  sales  of 
cut  flowers  and  greens  to  retailers  and 
exempt  handlers  that  are  $750,000  or 
more. 

(g)  Separate  facility  means  a  handling 
or  marketing  facility  of  a  qualified 
handler  that  is  physically  located  away 
frtjm  other  facilities  of  the  qualified 
handler  or  that  the  business  function  of 
the  separate  facility  is  substantially 
different  from  the  functions  of  other 
facilities  owned  or  operated  by  the 
qualified  handler  and  the  annual  sales 
of  cut  flowers  and  cut  greens  to  retailers 
and  exempt  handlers  from  the  faciUty 
are  $750,000  or  more  annually. 

§1214.202    Voting. 

(a)  Each  person  who  is  an  eligible 
quahfied  handler  as  defined  in  this 
subpart,  at  the  time  of  the  referendum 
and  during  the  representative  period, 
shall  be  entitled  to  cast  one  vote  for 
each  separate  facility  of  the  person  that 
is  an  eligible  separate  faciUty. 

(b)  Proxy  voting  is  not  authorized,  but 
an  officer  or  employee  of  an  eligible 
qualified  handler,  or  an  administrator, 
executor,  or  trustee  of  an  eligible 
quahfied  handler  entity  may  cast  a 
ballot  on  behalf  of  such  qualified 
handler  entity.  Any  individual  so  voting 
in  a  referendum  shall  certify  that  such 
individual  is  an  officer  or  employee  of 
the  eligible  qualified  handler,  or  an 
administrator,  executor,  or  trustee  of  an 
ehgible  qualified  handler  entity,  and 
that  such  individual  has  the  authority  to 
take  such  action.  Upon  request  of  the 
referendum  agent,  the  individual  shall 
submit  adequate  evidence  of  such 
authority. 

(c)  All  ballots  are  to  be  cast  by  mail. 
S  1214.203    Instructions. 

The  referendum  agent  shall  conduct 
the  referendum,  in  the  manner  herein 
provided,  under  the  supervision  of  the 
Administrator.  The  Administrator  may 
prescribe  additional  instructions,  not 
inconsistent  with  the  provisions  hereof, 
to  govern  the  procedure  to  be  followed 
by  the  referendum  agent.  Such  agent 
shall: 

(a)  Determine  the  time  of 
commencement  and  termination  of  the 
period  during  which  ballots  may  be 
cast. 

(b)  Provide  ballots  and  related 
material  to  be  used  in  the  referendum. 
Ballot  material  shall  provide  for 
recording  essential  information 
including  that  needed  for  ascertaining 
whether  the  person  voting,  or  on  whose 


behalf  the  vote  is  cast,  is  an  eligible 
voter; 

(c)  Give  reasonable  advance  public 
notice  of  the  referendum: 

(1)  By  utiUzing  available  media  or 
public  information  sources,  without 
incurring  advertising  expense,  to 
pubhcize  the  dates,  places,  method  of 
voting,  eUgibihty  requirements,  and 
other  pertinent  information.  Such 
sources  of  publicity  may  include,  but 
are  not  limited  to,  print  and  radio;  and 

(2)  By  such  other  means  as  the  agent 
may  deem  advisable. 

(d)  Mail  to  eligible  qualified  handlers, 
whose  names  and  addresses  are  known 
to  the  referendum  agent,  the 
instructions  on  voting,  a  ballot,  and  a 
summary  of  the  terms  and  conditions  of 
the  Order.  No  person  who  claims  to  be 
eligible  to  vote  shall  be  refused  a  ballot. 

(e)  At  the  end  of  the  voting  period, 
collect,  open,  number,  and  review  the 
ballots  and  tabulate  the  results  in 
presence  of  an  agent  of  the  Office  of 
Inspector  General. 

(f)  Prepare  a  report  on  the  refisrendum. 

(g)  Aimounce  the  results  to  the  public. 

11206,204    Subagents. 

The  referendum  agent  may  appoint 
any  individual  or  individuals  deemed 
necessary  or  desirable  to  assist  the  agent 
in  performing  such  agent's  functions 
hereunder.  Each  individual  so 
appointed  may  be  authorized  by  the 
agent  to  p>erform  any  or  all  of  the 
functions  which,  in  the  absence  of  such 
appointment,  shall  be  performed  by  the 
agent. 

$1206.205    BaNots. 

The  referendum  agent  and  subagents 
shall  accept  all  ballots  cast:  but,  should 
they,  or  any  of  them,  deem  that  a  ballot 
should  be  questioned  for  any  reason,  the 
agent  or  subagent  shall  endorse  above 
their  signature,  on  the  ballot,  a 
statement  to  the  effect  that  such  ballot 
was  questioned,  by  whom  questioned, 
the  reasons  therefore,  the  results  of  any 
investigations  made  with  respect 
thereto,  and  the  disp>osition  thereof. 
Ballots  invalid  under  this  subpart  shall 
not  be  counted. 

$1206206    Raferendum  rsport 

Except  as  otherwise  directed,  the 
referendiun  agent  shall  prepare  and 
submit  to  the  Administrator  a  report  on 
results  of  the  referendum,  the  manner  in 
which  it  was  conducted,  the  extent  and 
kind  of  public  notice  given,  and  other 
information  pertinent  to  analysis  of  the 
referendum  and  its  results. 

$1206207    Confidential  infonnation. 

The  ballots  and  other  infonnation  or 
reports  that  reveal,  or  tend  to  reveal,  the 


vote  of  any  person  covered  under  the 
Act  and  the  voting  fist  shall  be  held 
confidential  and  shall  not  be  disclosed. 

Dated:  March  14, 1997. 
Robert  C  Keenejr, 

Director.  Fruit  and  Vegetable  Division. 
(PR  Doc  97-6985  Filed  3-17-97;  9:49  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 
[Docket  No.  97-ANE-04 
RIN  2120-AA64 

Airworthiness  Directives;  Pratt  A 
Whitney  JT9D  Series  Turtwtan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(hJPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  appUcable  to  certain 
Pratt  &  Whitney  JT9D  series  tiirbofan 
engines,  thaf  currently  requires  initial 
and  repetitive  eddy  current  inspection 
(EC!)  or  fluorescent  penetrant  inspection 
(FPI)  for  cracks  in  first  stage  high 
pressure  turbine  (HPT)  disk  cooling  air 
holes.  This  action  would  require  initial 
and  repetitive  FPI  for  cracks  in  cooling 
air  holes  of  additional  first  stage  HPT 
disks,  and  replacement  with  serviceable 
parts.  In  addition,  this  action  would 
require  initial  and  repetitive  FPI  for 
cracks  in  tie  bolt  holes  of  certain  other 
afiiected  second  stage  HPT  disks 
installed  in  PW  JT9D  series  tiirbofon 
engines.  This  proposal  is  prompted  by 
reports  of  a  cracked  cooling  air  hole  on 
one  first  stage  HPT  disk,  and  a  cracked 
tie  bolt  hole  on  one  second  stage  HPT 
disk.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
tiirbine  disk  failiue  due  to  cooling  air 
hole  or  tie  bolt  hole  cracking,  which 
could  result  in  an  uncontained  engine 
failure  and  damage  to  the  aircraft. 
DATES:  Comments  must  be  received  by 
May  19, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attenticm:  Rules  Docket  No. 
97-ANE-04, 12  New  England  Executive 
Park,  Burhngton,  MA  01803-5299. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  "9- 
ad-enginepropdfea.dotgov".  Comments 
sent  via  the  Internet  must  contain  the 


docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  400  Main  St..  East 
Hartford,  CT  06108;  telephone  (860) 
565-6600,  fax  (860)  565-4503.  This 
informaticMi  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Kerman,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7130. 
fax  (617) 238-7199. 

SUPPLEMENTARY  NffORMATION: 

Comnients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  Ught  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
stunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  fbllowrang 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-04."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  tA  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-ANE-04, 12  New 
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England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  January  3,  1991,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  AD  91-04-10, 
Amendment  39-€859  (56  FR  5343. 
February  11, 1991),  appUcable  to  Pratt  & 
Whitney  (PW)  IT9D  series  turbofan 
engines,  to  require  initial  and  repetitive 
eddy  current  inspection  (EQ)  or 
fluorescent  penetrant  inspection  (FPI)  of 
first  stage  high  pressure  turbine  (HPT) 
disk  cooling  air  holes,  and  removal  from 
service  of  disks  that  have  developed 
cracks.  That  action  was  prompted  by  six 
reports  of  first  stage  HPT  diak^  that 
developed  cracks  in  service.  That 
condition,  if  not  corrected,  could  result 
in  turbine  disk  failure  due  to  cooling 
hole  cracking,  which  could  result  in  an 
lucontained  engine  failure  and  damage 
to  the  aircraft. 

Since  the  issuance  of  that  AD.  PW 
produced  improved  first  stage  HPT 
disks.  Part  Number  (P/N)  840301. 
installed  on  JT9D-59A,  70A,  7Q,  and 
7Q3  engines,  that  utilized  enhanced 
manufttctiuing  processes  that  were 
intended  to  preclude  improper 
machining.  In  addition,  PW  introduced 
procedures  for  rework  of  four  existing 
disks.  P/Ns  768001.  792701.  812901. 
819801,  into  disks  with  improved  hole 
surface  processing,  P/Ns  840401, 
640501,  840601.  and  840701 .  believed 
to  eliminate  damaged  material.  Both  the 
improved  and  reworked  disks  share  the 
possibiUty  of  improper  machining 
resulting  in  damaged  material 
microstructure.  The  FAA  has  since 
received  reports  that  one  imprt>ved  first 
stage  HPT  disk  installed  in  a  PW  )T9D- 
7Q  series  turbofiui  engine,  and  one 
seoood  stage  HPT  disk  installed  in  a  PW 
JT9D-7R4E1  (AI-500)  series  turbofian 
engine,  have  developed  cracks  in 
service.  These  cracks  were  discovered 
within  the  cooUng  holes  of  the  first 
stage  HPT  disk  and  within  the  tie  bolt 
holes  of  the  second  stage  HPT  disk. 
These  cracks  were  found  during  routine 
FPI  of  the  cooling  holes  and  tie  bolt 
holes  carried  out  during  engine  shop 
visits.  Engineering  review  of  the 
structural  load  conditions  within  the 
cooling  holes  and  tie  boh  holes 
concluded  that  all  cracking  had  initiated 
and  propagated  in  low  cycle  fetigue 
(LCF).  Metallurgical  analysis  of  these 
two  cracked  disks  revealed  a  severely 
worked  outer  surface  layer  of  material 
within  the  holes.  The  material 
microstructure  at  this  worked  layer 
manifested  itself  as  distorted,  elongated 
grains.  The  FAA  has  determined  that 
this  condition  is  the  result  of  improper 
machining  of  the  cooling  and  tie  boh 


holes  during  the  disk  manufacturing 
process. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  91-04-10  to  require 
initial  and  repetitive  FPI  for  cracks  in 
coohng  air  holes  of  ejected  first  stage 
HPT  disks,  and,  if  necessary, 
replacement  with  serviceable  parts.  In 
addition,  this  proposed  AD  would 
require  initial  and  repetitive  FPI  for 
cracks  in  tie  bolt  holes  of  all  affiected 
second  stage  HPT  disks.  Finally,  this 
proposed  AD  would  require  reporting 
findings  of  cracked  turbine  disks. 

There  are  approximately  881  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  236 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  The  FAA  estimates  a  total 
of  3  HPT  disks  would  be  found  cracked, 
and  the  approximate  cost  for  a  new  HPT 
disk  is  S200.000.  Operators  average 
approximately  1,800  cycles  in  service 
per  year.  For  the  PW  JT9D-59A.  -70A, 
-7Q,  and  7Q3  fleet,  the  FAA  estimates 
10.28  inspections  over  a  20  year  period. 
For  the  PW  JT9D-7R4D,  -7R4D1.  7R4E. 
and  -7R4E1  (AI-500)  fleet,  the  FAA 
estimates  6.0  inspections  over  a  20  year 
period.  The  estimated  time  to 
accomphah  an  inspection  would  be  0.5 
work  hours,  and  the  average  labor  rate 
is  $60  per  work  hour.  The  estimated 
cost  to  inspect  the  PW  JT9D-59A,  -70A, 
-7Q,  and  -7Q3  fleet  of  136  engines  over 
a  20  year  period  is  $41,942.  The 
estimated  cost  to  inspect  the  PW  JT9D- 
7R4D,  -7R4D1,  7R4E,  and  -7R4E1  (AI- 
500)  fleet  of  100  engines  is  $18,000. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $659,942. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
rederalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DCTT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  dbtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aiitliarity:  49  USC  106(g).  40113.  44701. 

138.13    CAmended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6859  (56  FR 
5343,  February  11,  1991}  and  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

Pntt  a  WUHwy:  Docket  No.  97-ANE-04. 
Supersedes  AD  91-04-10,  Amendment 
39-6859. 

ApplicabUity:  Pratt  a  Whimey  (PW)  )T»D- 
59A,  -70A,  -7Q,  -7Q3.  -7R4D,  -7R4D1, 
7R4B.  and  -7R4E1  (Al-SOO)  wries  hubofui 
engines,  installed  on  but  not  limited  to 
Airbus  Industrie  A300  and  A310,  Boeing  747 
and  767.  and  McDonnell  Douglas  DC-10 
series  aircraft. 

Nata  1.  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  rep)aired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addreseed  by  this  AD:  and,  if  the  unsafe 
condition  has  not  been  elinxinated,  the 
request  should  include  specific  proftosed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  tuihine  disk  fiulurs  due  to 
cooling  hole  or  tie  bolt  hole  cracking,  which 
could  result  in  an  uncontained  engine  feilure 
and  damage  to  the  aircraft,  accomplish  the 
following: 

(a)  For  first  stage  high  pressure  turbine 
(HPT)  disJts.  Part  Numbers  (P/Ns)  768001, 
792701,  812901,  819801,  840501.  840401, 
840701,  840601,  and  840301,  installed  in  PW 


JT9D-59A,  -70A,  -7Q,  and  -7Q3  engines, 
accomplish  the  following: 

(1)  Disks  that  have  not  been  fluorescent 
penetrant  inspected  or  eddy  cuirent 
inspected  since  introduction  into  service, 
perform  an  initial  fluorescent  penetrant 
inspection  (FPI)  for  cracks  in  all  40  cooling 
air  holes  in  accordance  with  PW  Turbojet 
Engine  Standard  Practices  Manual,  P/N 
585005,  Chapter/Section  70-33,  using 
Special  Process  Operation  Procedure  (SPOP) 
84,  as  follows: 

(i)  Disks  with  3,500  cycles  since  new  (CSN) 
or  mora  on  the  efiisctive  date  of  this  AD, 
inspect  prior  to  acnmiulating  5,000  CSN.  or 
wimin  1,500  cycles  in  service  (CIS)  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(ii)  Disks  with  less  than  3,500  CSN  on  the 
effective  date  of  this  AD,  inspect  priOT  to 
acciunulating  5,000  CSN. 

(2)  Disks  that  have  been  reoperated  in 
accordance  with  PW  SB  No.  5815,  Revision 
2,  dated  )uly  31, 1992,  or  prior  revisions,  that 
have  not  been  fluorescent  penetrant 
inspected  or  eddy  current  inspected  since 
reoperation,  perform  an  initial  FPI  for  cracks 
in  all  40  cooling  air  holes  in  accordance  with 
PW  Turbojet  Engine  Standard  Practices 
Manual,  P/N  585005.  Chapter/Section  70-33, 
using  SPOP  84,  as  follows: 

(i)  Disks  with  3,500  CIS  or  more  since 
reoperation  on  the  efiiective  date  of  tliis  AD, 
inspect  prior  to  accumulating  5,000  CIS  since 
reoperation,  or  within  1 ,500  CIS  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(ii)  Disks  with  less  than  3,500  CIS  since 
reoperation  on  the  effective  date  of  this  AD, 
inspect  prior  to  accumulating  5,000  CIS  since 
reoperation. 

(3)  Disks  that  have  been  fluorescent 
penetrant  inspected,  or  eddy  ciurent 
inspected,  since  introduction  into  service  or 
since  re-operation,  in  accordance  with  PW 
SB  No.  5744,  Revision  3,  dated  March  31, 
1993,  or  prior  revisions,  or  PW  )T9D-7Q, 
-7Q3  Engine  Manual,  P/N  777210,  72-51-00, 
bispection  -03.  or  PW  JT9D-59A,  -70A 
Engine  Manual,  P/N  754459,  72-51-00, 
Heavy  Maintenance  Check  -03,  perform  an 
FP!  for  cracks  in  all  40  cooling  air  holes, 
prior  to  accumulating  3,500  QS  since  last  FPI 
or  EQ,  or  within  250  QS  after  the  effective 
date  of  this  AD,  whichever  occurs  later,  in 
accordance  with  PW  Turix>)et  Engine 
Standard  Practices  Manual,  P/N  585005, 
Chapter/Section  70-33,  using  SPOP  84. 

(4)  Thereafter,  perform  FPI  for  cracks  in  all 
40  cooling  air  holes  at  intervals  not  to  exceed 
3,500  CIS  since  last  FPI,  in  accordance  with 
PW  Turtx)jet  Engine  Standard  Practices 
Manual.  P/N  585005,  Chapter/Section  70-33, 
using  SPOP  84. 

(5)  Prior  to  further  flight,  remove  from 
service  cracked  disks,  and  replace  with 
serviceable  parts. 

(b)  For  second  stage  HPT  disks.  P/N 
5001802-01,  installed  in  PW  JT9D-7R4D, 
-7R4D1.  7R4E,  and  -7R4E1  (AI-500)  engines, 
accomplish  the  following: 

(1)  Disks  that  have  not  l)een  fluorescent 
penetrant  inspected  since  introduction  into 
service,  perfcnn  an  initial  FPI  for  cracks  in 
all  30  tie  bolt  holes  in  accordance  with  PW 
Turfooiet  Engine  Standard  Practices  Manual. 


P/N  585005.  Chapter/Sectimi  70-33.  using 
SPOP  84,  as  follows: 

(i)  Disks  with  OtDOO  CSN  or  more  on  the 
effective  date  of  this  AD,  inspect  prior  to 
accumulating  8.000  CSN,  or  within  2,000  CIS 
after  the  efiective  date  of  this  AD,  wiiichever 
occurs  later. 

(ii)  Disks  with  less  than  6,000  CSN  on  the 
effective  date  of  this  AD,  inspect  prior  to 
accumulating  8,000  CSN. 

(2)  Disks  that  tiave  been  fluorescent 
penetrant  inspected  since  intrt>duction  into 
service,  perform  an  FPI  for  cracks  in  all  30 
tie  bolt  holes,  prior  to  accumulating  6,000 
CIS  since  last  FPI,  at  within  250  CIS  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  in  accordance  with  PW  Turbojet  Engine 
Standard  Practices  Manual,  P/N  585005. 
Chapter/Section  70-33,  using  SPOP  84. 

(3)  Thereafter,  perform  FPI  for  cracks  in  all 
30  tie  bolt  holes  at  intervals  not  to  exceed 
6.000  CIS  since  last  FPI,  in  accordance  with 
PW  Turbojet  Engine  Standard  Practices 
Manual,  P/N  585005,  Chapter/Section  70-33. 
using  SPOP  84. 

(4)  Priw  to  further  flight,  remove  from 
service  cracked  disks,  and  replace  with 
serviceable  parts. 

(c)  Report  findings  of  cracked  turbine  disks 
within  48  hours  after  inspection  to  Daniel 
Kerman,  Aerospace  Engineer,  Engine 
Certification  Office.  FAA.  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803-5299; 
telephone  (617)  238-7130,  fax  (617)  238- 
7199,  internet:  "Daniel.Kermandfaa.dotgov". 
Reporting  requirements  have  been  approved 
by  the  Office  of  Management  and  Buc^t  and 
assigned  OMB  control  number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  tluough  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  bom  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21 .199)  to  operate  the  aircraft  to 

a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
March  13, 1997. 
James  CJooet, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  97-6889  Filed  3-18-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Intamal  Revenue  Servic* 
26 CFR  Parti 

[REO-24M19-M,  REO-209762-Oq 

RM  1545^UC7. 1545^X32 

Reorganizations;  Receipt  of  Securities 
and  Allocations  of  Depreciation 
Recapture  Among  Partr>ers  In  a 
Partnership;  Hearing  Cancellation 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Cancellation  of  nodoes  of  public 
hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  public  hearings 
on  proposed  regulations  relating  to  the 
receipt,  as  pari  of  a  reorganization,  of 
rights  to  acquire  stock  of  a  corporation 
that  is  a  party  to  the  reorganization  and 
the  allocation  of  depreciation  recapture 
among  partners  in  a  partnership. 

DATES:  The  pubUc  hearings  originally 
scheduled  for  March  25, 1997,  and 
March  27, 1997,  respectively,  beginning 
at  10  a.m.,  are  cancelled. 

FOR  FURTHER  SIFORMATION  CONTACT: 
Evangelista  C  Lee  of  the  Regulations 
Unit.  Assistant  Chief  Counsel 
(Corporate).  (202)  622-7190  (not  a  toll 
free  number). 

SUPPt-EMENTARY  MFORMATION:  The 
subject  of  the  public  hearings  is 
proposed  amendments  to  the  Income 
Tax  Regulations  imder  sections  354. 
355.  356.  704  and  1245  of  the  Internal 
Revenue  Code.  A  notice  of  pubUc 
hearing  appearing  in  the  Federal 
Register  on  Monday.  December  23. 1996 
(61  FR  67508)  and  Thursday,  December 
12,  1996  (61  FR  65371).  announced  that 
a  public  hearing  would  be  held  on 
Tuesday.  March  25, 1997,  and 
Thursday.  March  27, 1997.  beginning  at 
10  a.m..  in  room  3313.  Internal  Revenue 
Building.  1111  Constitution  Avenue, 
NW,  Washington.  DC  20224. 

The  pubUc  hearings  scheduled  for 
Tuesday.  March  25. 1997.  and 
Thursday.  March  27, 1997,  respectively, 
are  cancelled. 
Cynthia  E.  Grigiby, 

Chief,  Regulations  Unit,  Assistant  Chief 

Counsel  (Corporate). 

(FR  Doc  97-6891  Filed  3-18-97;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Rm  1212-AA61 

Allocation  of  Assats  in  Single- 
Employer  Plans;  Vahjadon  of  Benefits 
and  Assets 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  intent  to  propose 
rulemaking. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  is  considering  amending  its 
benefit  valuation  and  asset  allocation 
regulations  to  adopt  more  current 
mortality  tables.  This  notice  invites 
public  comment  on  this  and  any  other 
issue  under  the  regulations. 

DATES:  Comments  must  be  received  on 
or  before  May  19. 1997. 

ADCME88E8:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington,  DC 
20005-^026,  or  delivered  to  Suite  340  at 
the  above  address.  Comments  also  may 
be  sent  by  Internet  e-mail  to 
reg.commentsdpbgc.gov.  Conunents 
will  be  available  for  public  inspection  at 
the  PBGC's  Conununications  and  Public 
A^irs  Department,  Suite  240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  James  L.  Beller,  Attorney, 
Office  of  the  General  Counsel.  PBGC, 
1200  K  Street,  NW..  Washington,  DC 
20005-4026,  202-326--4024  (202-326- 
4179  for  TTY  and  TDD). 

SUPPLEMENTARY  MFORMAT10N:  The 
PBGC's  interest  assumption  for  valuing 
benefits,  when  combined  with  the 
PBGC's  mortality  assumption,  is 
intended  to  reflect  the  market  price  of 
single-premium,  nonparticipating  group 
annuity  contracts  for  terminating  plans. 
In  developing  its  interest  assumptions, 
the  PBGC  uses  data  from  surveys 
conducted  by  the  American  Council  of 
Lifie  Insurance.  The  PBGC  currently  uses 
a  mortality  assumption  based  on  the 
1983  Group  Annuity  Mortality  Table  in 
its  benefit  valuation  and  asset  allocation 
regulations  (29  CFR  parts  4044  and 
4281). 

In  May  1995,  the  Society  of  Actuaries 
Group  Annuity  Valuation  Table  Task 
Force  issued  a  report  that  recommends 
new  mortality  tables  for  a  new  Group 
Annuity  Ileserve  Valuation  Standard 
and  a  new  Group  Annuity  Mortality 
Valuation  Standard.  In  December  1996, 
the  National  Association  of  Insurance 
Commissioners  adopted  the  new  tables 


as  models  for  determining  reserve 
liabilities  for  group  annuities. 

The  PBGC  is  now  considering 
incorporating  the  new  tables  into  its 
regulations.  The  PBGC  invites 
comments  on  the  appropriateness  of 
adopting  the  new  tables  and  any  need 
for  modifications. 

The  PBGC  also  invites  comments  on 
any  other  issues  relating  to  its  valuation 
and  allocation  regulations.  In  particular, 
the  PBGC  is  interested  in  the  following 
areas: 

(1)  What  additional  annuity  pricing 
information  is  available  that  the  PBGC 
could  use  in  reviewing  its  valuation 
assumptions? 

(2)  What  steps  could  the  PBGC  take  to 
simplify  the  valuation  and  allocation 
process? 

Issued  in  Washington.  D.C,  this  14th  day 
of  March  1997. 

JohnSMl, 

Acting  Executive  Director.  Pension  Benefit 
Guaranty  Corporation. 

(PR  Doc  97-6908  Filed  3-1S-97:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

(WT  DodBM  Na  97-12;  FCC  97-10] 

Providing  for  Greater  Use  of  Spr—d 
Spectrum  Communication 
Tectinologiee  In  the  Amateur  Ra<flo 
Services 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Pro{>osed  rule. 

SUMMARY:  The  Notice  of  Proposed 
Rulemaking  (NPRM).  released  March  3, 
1997,  seelcs  comment  on  proposed  rules 
to  allow  amateur  stations  to  transmit 
spread  spectrum  type  emission 
technologies  that  employ  additional 
spreading  sequences.  It  also  seeks 
comment  on  a  proposal  that  each  SS 
transmitter  be  required  to  automatically 
limit  its  power  to  that  actually  necessary 
to  carry  out  the  communications  when 
the  transmitter  power  exceeds  1  watt. 
This  action  is  in  response  to  a  petition 
for  rule  malting  from  the  American 
Radio  Relay  League,  Inc.  The  intent  of 
the  NPRM  is  to  compile  a  record  in 
sufficient  detail  for  us  to  determine 
whether  we  should  authorize  amateur 
stations  to  use  additional  spread 
spectrum  type  emission  technologies 
and  whether  such  use  would  facilitate 
the  ability  of  the  amateur  service  to 
contribute  to  the  development  of  SS 
communications. 


DATES:  Comments  are  due  on  or  before 
May  5, 1997,  and  reply  comments  are 
due  on  or  before  Jime  5, 1997. 
ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary,  Federal  Communication 
Commission.  1919  M  Street,  NW,  Room 
222.  Washington.  DC  20554.  Parties 
should  also  file  one  copy  of  any 
document  filed  in  this  docket  with  the 
Commission's  copy  contractor,  ITS  Inc.. 
2100  M  Street  NW.  Washington.  DC 
20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Cross  of  the  Wireless 
Teleconmnmications  Bureau  at  (202) 

418-0680. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 
summary  of  the  Commission's  NPRM  in 
WT  Docket  No.  97-12.  FCC  97-10, 
adopted  January  9, 1997,  and  released 
March  3,  1997.  The  proposed  rules  are 
at  the  end  of  this  document.  The  full 
text  of  this  NPRM  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  239, 1919  M  Street,  NW. 
Washington,  IX.  The  complete  text  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  2100  M  Street.  Suite  140. 
Washington,  DC.  20037,  telephone 
(202) 857-3800. 

I.  Regulatory  Flexibility  Certification 

The  Commission's  Initial  Regulatory 
Flexibility  Analysis  is  included  below: 

I.  Need  for  and  Objectives  of  the 
Proposed  Rule:  The  need  for  and 
obfective  of  this  rule  making  proceeding 
is  to  eliminate  technical  restrictions  that 
amateur  radio  operators  claim  hamper 
their  flexibility  to  experiment  with  SS 
emission  types. 

n.  Legal  Basis:  Authority  for  this 
action  can  be  found  in  sections  4(i),  and 
303(a),  (Dd),  and  (r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  and  303(a), 
(1)(1).  and  (r). 

m.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which 
Rule  Will  Apply:  None.  The  rules  in 
part  97  of  the  Commission's  rules,  47 
CFR  part  97,  apply  to  individuals  who 
are  qualified  to  be  licensees  and/ or 
control  operators  of  amateur  radio 
stations.  Small  businesses  are  not 
eligible  to  be  licensees  in  the  amateur 
service,  and  amateur  radio  operators  are 
prohibited  from  transmitting 
communications  for  compensation,  for 
their  pecuniary  benefit,  and  on  behalf  of 
their  employere.  See  47  CFR  97.113. 

rV.  Description  of  Projected 
Reporting.  Recordkeeping  and  Other 
Compliance  Requirements:  None.  This 


rule  making  proceeding  does  not  impose 
any  new  or  additional  recordkeeping, 
reporting  or  compliance  requirement  on 
amateur  service  licensees. 

V.  Significant  Alternatives  To 
Proposed  Rule  Which  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Accomplish  Stated 
Objectives:  None.  This  proceeding  will 
affect  only  amateur  stations  that  choose 
to  transmit  a  spread  spectrum  emission 
using  a  spreading  technique  that  is  not 
permitted  under  the  currently  effective 
rules.  Small  businesses  are  not  eligible 
to  be  licensees  in  the  amateur  service, 
and  amateur  radio  operators  are 
prohibited  fit>m  transmitting 
communications  for  compensation,  for 
their  pecuniary  benefit,  and  on  behalf  of 
their  employers.  See  47  CFR  97.113. 

VI.  Federal  Rides  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rule:  None. 

n.  Initial  Papenvork  Reduction  Act  of 
1995  Analysis 

This  NPRM  does  not  contain  either  a 
proposed  or  modified  information 
collection.  As  part  of  its  continuing 
effort  to  reduce  paperwork  burdens,  the 
Commission  invites  the  general  public 
and  the  0MB  to  take  this  opportunity  to 
comment  on  this  conclusion,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  Public 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
NPRM.  OMB  comments  are  due  60  days 
after  the  date  of  publication  of  this 
simunary  in  the  Federal  Register. 

List  of  Subiects  in  47  CFR  Part  97 

Emission  types.  Radio. 

Federal  Coramunications  CommissiCHi. 
WiUiam  F.  Caton, 
Acting  Secretary. 

Part  97  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  97— AMATEUR  RADIO 
SERVICES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  Stat  1066, 1082,  as 
amended;  47  U.S.C.  154,  303.  Interpret  or 
apply  48  Stat  1064-1068, 1081-1105,  as 
amended;  47  U.S.C  151-155,  301-609. 
unless  otherwise  noted. 

2.  In  §  97.3.  paragraph  (c)(8)  is  revised 
to  read  as  follows: 

f97.3    Deflnittons. 


emissions  having  designators  with  A.  C. 
D.  F,  G,  H.  I  or  R  as  the  first  symbol;  X 
as  the  second  symbol;  X  as  the  third 
symbol. 


(€)••• 

(8)  SS.  Spread-spectnma  emissions 
using  bandwidth-expansion  modulation 


3.  Section  97.305(b)  is  revised  to  read 
as  follows: 

§97.305    Authorized  emlsston  types. 

•        •        •        •        * 

(b)  A  station  may  transmit  a  test 
emission  on  any  frequency  authorized 
to  the  control  operator  for  brief  periods 
for  experimental  purposes,  except  that 
no  pulse  or  SS  modulation  emission 
may  be  transmitted  on  any  frequency 
where  pulse  or  SS  emissions  are  not 
specifically  authorized. 

4.  Section  97.311  is  amaided  by 
revising  paragraphs  (a),  (b),  and  (g).  and 
removing  and  reserving  paragraphs  (c) 
and  (d)  to  read  as  follows: 

197^11    SSamiaaion  types. 

(a)  SS  emission  transmissions  by  an 
amateur  station  are  authorized  only  for 
communications  between  points  within 
areas  where  the  amateur  service  is 
regulated  by  the  FCC  and  between  an 
area  where  the  amateur  service  is 
regulated  by  the  FCC  and  an  amateur 
station  in  another  coimtry  that  permits 
such  conununications.  SS  emission 
transmissions  must  not  be  used  for  the 
purpose  of  obscuring  the  meaning  of 
any  commimication. 

(b)  A  station  transmitting  SS 
emissions  must  not  cause  harmful 
interference  to  stations  employing  other 
authorized  emissions,  and  must  accept 
all  interference  caused  by  stations 
employing  other  authorized  emissions. 

(g)  TTie  transmitter  power  must  not 
exceed  100  W  under  any  circiunstances. 
If  more  than  1  W  is  used,  automatic 
transmitter  control  shall  limit  output 
power  to  that  which  is  required  for  the 
communication.  This  shall  be 
determined  by  the  use  of  the  ratio, 
measured  at  the  receiver,  of  the  received 
energy  per  user  data  bit  (Eb)  to  the  sum 
of  the  received  power  spectral  densities 
of  noise  (No)  and  co-channel 
interference  (lo).  Average  transmitter 
power  over  1  W  shall  be  automatically 
adjusted  to  maintain  an  Eb/  (No+Io)  ratio 
of  no  more  than  23  dB  at  the  intended 
receiver. 

(FR  Doc  97-6897  Filed  3-18-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

FMional  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
P.D.  030797q 

Rsheries  of  the  Northeastern  United 
States;  Northeast  MuNfspecies 
Rshary;  Scoping  Prooass  for  Hake 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACnON:  Notice  of  intent  to  prepare  a 
supplemental  environmental  impact 
statement  (SEIS)  and  notice  of  scoping 
process;  request  for  comments. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Coimdl) 
annoimces  its  iijtent  to  prepare  an 
amendment  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP)  to  conserve  silver  hake  (whiting, 
Merluccius  bilinearis)  and  of^ore  hake 
[Merlucxius  albidus)  stocks,  and  to 
prepare  a  supplemental  environmmtal 
impact  statement  (SEIS)  to  analyze  the 
impacts  of  any  proposed  management 
measures.  The  Council  also  formally 
announces  a  public  process  to 
determine  the  scope  of  issues  to  be 
addressed  in  the  environmental  impact 
analysis.  The  purpose  of  this  document 
is  to  alert  the  interested  public  of  the 
commencement  of  the  scoping  process 
and  to  provide  for  public  partidpation 
in  compliance  with  environmental 
documentation  requirements. 
DATES:  Written  comments  on  the  scope 
of  the  SEIS  may  be  submitted  until 
April  7, 1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  SSIS  should  be 
sent  to  Paul  J.  Howard,  Executive 
Director,  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus,  MA  01906. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  (617)  231-0422. 
SUPPI^MENTARY  INFORMATION: 

Background 

Whiting  became  a  component  of  the 
multispecies  fishery  management  unit 
in  Amendment  4  to  the  FMP  (56  FR 
24724.  May  31, 1991).  At  that  time,  a 
proposed  2.5-inch  (6.35-cm)  minimum 
mesh  size  was  disapproved  because 
NMFS  determined  that  it  would  do  little 
to  prevent  overfishing.  Also,  the 
economic  analysis  failed  to  demonstrate 
a  net  benefit  over  a  10-year  period,  and 
fishermen  in  the  Mid-Atlantic  area 
commraited  that  the  mesh  size  increase 
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would  result  in  a  disproportionate 
economic  cost  to  them.  Consequently, 
besides  the  measures  adopted  for  the 
Cultivator  Shoal  whiting  fishery,  no 
regulations  controlled  whiting  fishing 
following  its  incorporation  into  the 
management  unit. 

Whiting  fishing  is  currently  allowed 
without  restriction  in  times  and  areas 
where  the  regulated  species  bycatch  has 
been  determined  to  be  below  5  percent. 
This  exemption  applies  year-round  in 
Southern  New  England,  and  in  two 
seasonal  areas  in  the  Gulf  of  Maine. 
Experimental  fisheries  have  been 
undertaken  to  demonstrate  the  efficacy 
of  gear  modifications,  such  as  a 
separator  grate  or  a  raised-footrope 
trawl,  in  reducing  regulated  species 
bycatch  to  below  the  maximum 
acceptable  level. 

In  1993.  whiting  fishermen  brought 
concerns  to  the  Council  about  the 
emergence  of  an  export  market  for 
juvenile  whiting.  The  Coundl's 
Groundfish  Committee  (Committee) 
formed  a  whiting  subcommittee  and 
industry  advisory  panel  that  outlined 
some  measures  and  objectives  for  a 
management  plan.  The  Committee  held 
several  scoping  meetings,  including  two 
sco[Mng  hearings  in  the  Mid-Atlantic 
area  in  early  1994  (March  7  in  Wall,  NJ. 
and  March  8  in  Montauk.  NY).  The  staff 
prepared  a  draft  pubUc  hearing 
document,  but  the  Council  suspended 
plan-development  efforts  while  it 
worked  on  Amendment  7  to  the  FMP. 

The  whiting  subcommittee 
reconvened  in  )une  1996.  In  the  period 
between  1993  and  1996.  according  to 
advisors,  the  juvenile  whiting  fishery 
expanded  significantly,  raising  concerns 
for  the  health  of  the  resource.  On  the 
recommendation  of  the  advisors  and  the 
Committee,  the  Council  estabUshed  a 
control  date  for  whiting  on  September  9. 
1996  (61  FR  47473).  and  announced  that 
it  is  considering  limiting  future  access 
to  anyone  not  in  possession  of  a 
multispecies  limited  access  permit  as  of 
that  date. 

The  advisors  raised  the  issue  of 
offshore  hake,  which  they  reported  was 
often  mixed  with  silver  hake,  but  that 
has  not  been  separated  in  landings 
statistics.  They  also  asked  about  the 
impact  of  proposed  management 
measures  for  silver  hake  on  offshore 
hake  fishing.  In  response,  the  Council 
obtained  a  scientific  report  from  the 
Northeast  Fisheries  Science  Center  in 
October  1996.  The  report  summarized 
available  information  and  noted  that 
very  little  is  known  about  the  species  of 
offshore  hake. 

In  December  1996.  the  whiting 
subcommittee  and  advisors  outlined  a 
plan  for  whiting  management.  The 


Federal  Register  /  Vol  62,  No.  53  /  Wednesday.  March  19,  1997  /  Proposed  Rules  12985 


subcommittee  agreed  that,  for 
management  purposes,  the  whiting 
resource  should  be  divided  into  two 
stocks,  a  northern  stock  in  the  Georges 
Bank/Gulf  of  Maine  Regulated  Mesh 
Area,  and  a  southern  stock  in  the 
Southern  New  England  and  Mid- 
Atlantic  Regulated  Mesh  Areas.  The 
subcommittee  recommended  that,  for 
management  purposes,  offshore  hake  be 
treated  as  a  component  of  the  southern 
stock  of  silver  hake  and  also  that  the 
Cultivator  Shoal  whiting  fishery  be 
managed  separately. 

Status  of  the  Stocks 

The  last  stock  assessment  for  whiting 
was  presented  to  the  Council  in 
February  1994.  This  assessment  was 
hampered  by  several  problems, 
particularly  by  uncertainty  about  stock 
boundary  definitions  and  discarding  of 
juveniles,  and  by  insufficient  biological 
sampling  to  determine  the  length  and 
age  composition  of  the  catch.  More 
recently,  recognition  that  a  separate 
species  (offshore  hake)  has  been  mixed 
with  catches  of  silver  hake  compounds 
the  difficulty  of  establishing  an  age- 
based  assessment. 

Based  on  analysis  of  landings  and 
trawl  survey  data,  the  assessment 
concluded  that  the  Gulf  of  Maine/ 
Northern  Georges  Bank  stock  was  fully- 
exploited  and  at  a  low  level  of 
abundance,  although  abundance 
appeared  to  be  increasing.  The 
assessment  also  concluded  that  the 
Southern  Georges  Bank/Middle  AUantic 
stock  is  over-exploited  and  at  a  low 
level  of  abimdance  and  that  abundance 
continues  to  decline. 

The  impact  of  the  juvenile  (silver 
hake)  fishery  over  the  past  5  years  on 
stock  status  has  not  yet  been  measiired. 
Given  the  truncated  age-structure  of  the 
population  of  both  stocks,  this  fishery 
may  be  detrimental  to  the  resource.  On 
the  other  hand,  discards  of  juvenile  fish 
have  historically  been  substantial,  and 
increased  landings  of  juvenile  whiting 
do  not  necessarily  represent  an  increase 
in  exploitation  rates. 

Purpose 

The  purpose  of  the  proposed 
amendment  is  to  provide  basic 
protection  for  whiting,  [)ending  the 
development  of  scientific  information 
pertaining  to  potential  overfishing  and 
biological  characteristics,  and  to  allow 
for  a  balanced,  sustainable  fishery 
maximizing  economic  benefit. 

Management  Options 

A.  Moratorium  on  Permits — Limited 
Access 

The  Committee  recommends  that,  to 
land  whiting,  a  vessel  without  a  ourent 


limited-access  multispecies  permit  meet 
the  following  qualification  criteria:  (1) 
That  it  held  an  open-access,  non- 
regulated  multispecies  permit  as  of  the 
control  date  (September  9, 1996),  and 
(2)  that  it  had  landed  at  least  one  pound 
of  whiting  prior  to  the  control  date.  All 
vessels  with  a  ciurent  limited-access 
multispecies  permit  would  retain  access 
to  the  whiting  fishery. 

B.  Southern  Stock 

Management  of  the  southern  stock  is 
complicated  by  the  diversity  of  fisheries 
where  whiting  is  caught;  specifically, 
the  squid/whiting  fishery  uses  a  1.75- 
inch  (4.44-cm)  mesh,  and  other  mixed- 
trawl  fisheries  use  meshes  of  2-2.5 
inches  (5-6.35  cm).  The  Council  is 
considering  requiring  a  vessel  retaining 
whiting  to  use  a  codend  of  2.5  inches 
(6.35  cm)  or  larger,  and  to  prohibit  the, 
retention  of  whiting  on  vessels  using 
smaller  mesh.  During  the  spawning 
season  from  May  through  August, 
vessels  would  be  limited  to  500  lb 
(0.227  mt)  of  whiting  per  registered 
length  overall  per  trip.  For  example,  a 
50-ft  vessel  could  retain  25,000  lb 
(11.340  mt)  of  whiting. 

C.  Northern  Stock 

Scientific  information  indicates  that 
the  northern  stock  may  be  able  to 
sustain  a  fishery  utilizing  both  small 
and  large  whiting,  provided  the  catch  is 
limited  or  controlled.  The  Committee 
intends  to  consider  results  from 
experimental  fisheries  that  have 
evaluated  grate/mesh  size  management 
strategy.  The  Committee  recommends 
requiring  a  vessel  retaining  whiting  to 
use  a  codend  of  2.5  inches  (6.35  cm)  or 
larger  if  the  vessel  is  not  in  an  approved 
fishery  requiring  a  separator  grate.  As  m 
the  southern  stock  area  during  the 
spawning  season  from  May  through 
August,  vessels  would  be  limited  to  500 
lb  (0.227  mt)  of  whiting  per  foot  of 
registered  length  overall  per  trip. 

D.  Other  Measures  Under  Consideration 

The  Council  is  also  considering,  and 
will  take  comments  on  other 
management  options,  including:  (1)  A 
minimum  fish  size  of  11  inches  (29.74 
cm)  with  a  20-percent  tolerance  for 
undersized  fish,  with  or  without  a 
minimum  mesh  size;  (2)  minimum  mesh 
sizes  up  to  3  inches  (7.62  cm),  with  or 
without  a  minimum  fish  size;  (3)  a 
square-mesh  panel  in  the  net  and  other 
gear  modifications;  and  (4)  a  raised- 
footrope  trawl  design. 

Other  Issues  to  be  Addressed 

The  Council  seeks  comments  on  two 
other  issues  identified  by  the 
Committee:  (1)  Whiting  permits  for  non- 


federally  permitted  shrimp  boats,  and 
(2)  the  impact  of  eliminating  the 
possession-limit-only  permit 
(estabUshed  by  Amendment  7  to  the 
FMP)  on  vessels  in  the  Southern  New 
England  and  Mid-Atlantic  area. 

Scoping  Process 

The  Council  discussed  and  took 
scoping  comments  at  its  meeting  on 
March  12-13, 1997.  Additional  scoping 
meetings  may  be  scheduled  later  as 
needed.  All  persons  affected  by  or 
otherwise  interested  in  whiting  fisheries 


management  are  invited  to  participate  in 
determining  the  scope  and  significance 
of  issues  to  be  analyzed  by  submitting 
written  comments  (see  ADDRESSES). 
Scope  consists  of  the  range  of  actions, 
alternatives  and  impacts  to  be 
considered.  Alternatives  include  not 
developing  a  manag«nent  plan, 
developing  amendments  to  existing 
plans  or  other  reasonable  courses  of 
action.  Impacts  may  be  direct,  indirect, 
individual  or  cimiulative.  The  scoping 
process  also  will  identify  and  eliminate 
from  detailed  study  issues  that  are  not 


significant.  Once  a  draft  FMP 
amendment  and  an  Environmental 
Impact  Statement  or  Environmental 
Assessment  is  developed,  the  Coimcil 
will  hold  public  hearings  to  receive 
comments. 

Authority:  16  U.S.C  1801  efse^. 
Dated:  March  13, 1997. 
GarjrCMsUodi, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Servidk. 

[FR  Doc  97-6821  Filed  3-18-97;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
puMc.  Notices  o(  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  ol  auttiority.  filing  of 
petitioru  and  applications  and  agency 
statements  of  organization  and  furxrtions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMEMT  OF  AGRICULTURE 

Offica  of  the  Secretary 

Privacy  Act  of  1974;  Notice  of  a 
Computer  liAatching  Program  for 
Identification  of  Food  Stamp  Program 
Participants  Who  Are  Receiving 
Benefits  in  More  Than  One  State 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  computer  matching 
program  between  the  Office  of  Inspector 
General  (OIG),  United  States 
Department  of  Agriculture  (USDA),  the 
Iowa  Department  of  Human  Services, 
NebraslLa  Department  of  Social  Services, 
Kansas  Department  of  Social  and 
Rehabilitation  Services,  Missouri 
Department  of  Social  Services,  Illinois 
Department  of  Public  Aid,  Indiana 
Family  and  Social  Services 
Administration,  and  Wisconsin 
Department  of  Health  and  Social 
Services. 


f.  OIG,  USDA,  is  giving  notice 
that  it  intends  to  conduct  a  computer 
matching  program  with  the  seven  above- 
mentioned  State  Agencies  in  order  to 
identify  Food  Stamp  Program  (FSP) 
particif>ants  in  metropolitan  areas 
spanning  two  or  more  States  who  are 
receiving  program  benefits  in  more  than 
one  State.  The  computer  match  will 
match  information  from  the  State 
Agency  monthly  participation  tapes. 
This  match  will  determine  the  universe 
of  FSP  participants  who  have  received 
program  benefits  in  more  than  one  State. 
This  information  will  assist  the  Food 
and  Consumer  Service  in  avoiding 
future  double  pwyments.  strengthen 
current  controls  and  prevent 
participants  from  receiving  dual  or 
unauthorized  FSP  benefits. 
DATES:  Computer  matching  is  expected 
to  begin  April  1997  and,  unless 
comments  are  received  which  will 
result  in  a  contrary  determination,  will 
be  completed  18  months  from  the 
beginning  date.  Comments  must  be 


received  within  the  30-day  comment 
period  to  be  considered. 

The  computer  matching  described  in 
this  notice  ibay  begin  after  compliance 
with  the  reporting  requirements  cited  in 
section  4  of  Appendix  1  to  Office  of 
Management  and  Budget  (OMB) 
Circular  No.  A-130 — Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals  (59  FR 
37916:  July  25,  1994).  That  section 
requires  that  Federal  agencies  provide 
the  Chair  of  the  House  Committee  on 
Government  Operations,  the  Chair  of  the 
Senate  Committee  on  Governmental 
ASairs,  and  OMB  with  notice  of  the 
matching  program  and  computer 
matching  agreements  40  days  before 
operating  the  program. 

AOOAESSES:  Comments  should  be 
addressed  to  Paula  Hayes,  Assistant 
Inspector  General,  Policy  Development 
and  Resources  Management,  Office  of 
Inspector  General,  USDA  Stop  2310, 
Washington,  DC  20250-2310.  telephone 
(202)  720-6979.  Comments  can  be 
reviewed  at  that  address  during  normal 
business  hours. 

•UPPLBiBfTARY  MFORMATION:  In 
accordance  with  subsection  (o)  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  and  applicable  OMB 
guidance,  USDA  is  issuing  a  public 
notice  of  its  intent  to  conduct  a 
computer  matching  program  using  data 
from  the  Iowa  Department  of  Human 
Services,  Nebraska  Department  of  Social 
Services,  Kansas  Department  of  Social 
and  Rehabilitation  Services,  Missouri 
I>epartment  of  Social  Services,  Ulinois 
Department  of  Public  Aid,  Indiana 
Family  and  Social  Services 
Administration,  and  Wisconsin 
Department  of  Health  and  Social 
Services. 

The  following  information  is  provided 
as  required  by  paragraph  (b)(3)  of 
Appendix  I  to  OMB  Circular  No.  A-130 
(July  25, 1994): 

1.  Participating  agencies:  The 
recipient  agency  is  OIG.  The  source 
agencies  are  the  Iowa  Department  of 
Human  Services,  Nebraska  Department 
of  Social  Services,  Kansas  Department 
of  Social  and  Rehabilitation  Services, 
Missouri  Department  of  Social  Services, 
Ulinois  Department  of  PubUc  Aid, 
Indiana  Family  and  Social  Services 
Administration,  and  Wisconsin 
Department  of  Health  and  Social 
Services. 


2.  Beginning  and  ending  dates: 
Matching  will  begin  at  least  40  days 
from  the  date  copies  of  the  signed 
computer  matching  agreement  are  sent 
to  both  Houses  of  Congress  or  at  least  30 
days  from  the  date  this  Notice  is 
published  in  the  Federal  Register, 
whichever  is  later,  providing  no 
comments  are  received  which  would 
result  in  a  contrary  determination.  The 
matching  agreement  will  continue  in 
effect  no  longer  than  18  months. 

3.  Purpose  of  the  match:  This 
computer  matching  program  will  allow 
OIG  to  review  the  internal  controls  over 
benefits  paid  to  program  participants  in 
the  seven  States.  As  part  of  all  USDA 
financial  audits,  the  effectiveness  of 
internal  controls  is  reviewed  in 
determining  the  type  of  opinion  that  can 
be  rendered.  This  match  will  assist  in 
making  that  overall  determination.  The 
review  would  allow  USDA  managers  to 
assess  the  effectiveness  of  controls  over 
payments  to  employees  and  help 
alleviate  public  concerns  over  the  FSP. 

4.  Description  of  the  match:  OIG  will 
compare  data  received  from  the  seven 
State  Agencies  to  determine  program 
benefits  paid  to  participants  as  of  March 
1997.  Individuals  common  to  one  or 
more  of  the  files  will  be  extracted  to 
form  a  separate  data  base  of  FSP 
participants  who  are  receiving  program 
benefits  in  more  than  one  State.  This 
information  will  be  used  as  a  basis  for 

a  random  sample  for  audit. 

5.  Legal  authority:  Section  6(a)(1)  of 
the  Inspector  General  Act  of  1978,  as 
amended,  5  U.S.C.  App.  3,  and  section 
11(e)(8)  of  the  Food  Stamp  Act  of  1977, 
as  amended. 

6.  Categories  of  Individuals  InvoWed. 
The  match  will  identify  FSP 
participants  who  have  received  food 
stamps  in  more  than  one  State  during 
the  same  month. 

7.  Records  Systems  Used:  The  seven 
State  Agencies  will  provide  the 
following  information  extracted  from 
their  monthly  participation  tapes  for 
March  1997:  Name,  social  security 
number,  address,  city,  county,  state  and 
ZIP  code  of  each  participant's  residence. 
The  OIG  will  in  turn  move  this 
information  into  its  Consolidated 
Assignments  Personnel  Tracking 
Administrative  Information  Network 
(CAPTAIN)  system  of  records  where  the 
computer  matches  will  be  conducted. 

8.  Agency  Contact:  Inquiries  about 
this  matching  program  should  be 
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directed  to  Paula  Hayes,  Assistant 
Inspector  General,  Policy  Development 
and  Resources  Management,  Office  of 
the  Inspector  General,  USDA  Stop  2310, 
Washington,  DC  20250-2310,  telephone 
(202) 720-6979. 

Dated:  March  10. 1997. 
Dan  Glickman, 

Secretary  of  Agriculture. 

|FR  Doc.  97-6853  Filed  3-18-97;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m.  Friday.  April 
4,  1997. 

place:  1155  21st  St.,  N.W.,  Washington. 
D.C.  9th  Floor.  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202^18-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

fPR  Doc.  97-7117  Filed  3-17-97;  3:40  pm] 

MUMG  CODE  aasi-oi-M 


Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m.,  Monday.  April 
7, 1997. 

PLACE:  1155  21st  St.  N.W..  Washington, 

D.C.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  97-71 18  Filed  3-17-97;  3:40  pmj 
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Sunshine  Act  Meeting 

VME  AND  DATE:  11:00  a.m..  Friday.  April 
11,1997. 

place:  1155  21st  St.,  N.W.,  Washington, 
D.C.  9th  Fl.  Conference  Rpom. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[PR  Doc.  97-7119  Filed  3-17-97;  3:40  pm| 
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Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m..  Monday,  April 
14,  1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-7120  Filed  3-17-97;  3:40  pmj 

nUJNO  CODE  asi-oi-M 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m..  Friday.  April 
18, 1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington. 
D.C.  9th  Fl.  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-7121  Filed  3-17-97;  3:40  pmj 
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Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m.,  Monday,  April 
21,  1997. 

PLACE:  1155  21st  St.  N.W.,  Washington, 
D.C.  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-7122  Filed  3-17-97;  3:40  p.m.j 

BILUNQ  CODE  «361-01-M 


Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m.,  Friday,  April 
25, 1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C.  9th  Fl.  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  97-7123  Filed  3-17-97;  8:45  amj 
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Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m..  Monday,  April 

28,  1997. 

place:  1155  21st  St.  NW.,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-7124  Filed  3-17-97;  3:40  pmj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ER97-1 428-000] 

Anf>erican  Power  Reserves  Marketing 
Company;  Notice  of  Issuance  of  Order 

March  14. 1997. 

American  Power  Reserves  Marketing 
Company  (APRMC)  submitted  for  filing 
a  rate  schedule  under  which  APRMC 
will  engage  in  wholesale  electric  power 
and  energy  transactions  as  a  marketer. 
APRMC  also  requested  waiver  of 
various  Commission  regulations.  In 
particular.  APRMC  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  APRMC. 

On  March  5. 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  APRMC  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regvdatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  APRMC  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  In  respeci  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
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is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  APRMC's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  Hling  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
4,  1997.  Copies  of  the  full  text  of  the 
order  are  available  h-om  the 
Commission's  Public  Reference  Branch, 
888  First  Street.  NE..  Washington.  DC 
20426. 

Lok  D.  Casfaell. 
Secretary. 

[FR  Doc.  97-6902  Filed  3-18-97;  8:45  am) 
■UMQ  OOOE  CnT-OI-M 


[Docket  No.  RP97-287-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

March  13.  1997. 

Take  notice  that  on  March  11, 1997, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  to  become  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheets  to 
become  effective  April  10,  1997: 

Fourth  Revised  Sheet  No.  113 
First  Revised  Sheet  No.  114 
Third  Revised  Sheet  No.  214 
First  Revised  Sheet  No.  290 
First  Revised  Sheet  Nos.  349  and  350 
Original  Revised  Sheet  No.  350A 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  in  order  to 
implement  a  limited  negotiated  rate 
option  that  is  consistent  with  the 
Commission's  policy  and  the  Ofier  of 
Settlement  and  Request  for  Approval  of 
Stipulation  and  Agreement  filed  with 
the  Commission  on  March  15,  1996  at 
Docket  Nos.  RP95-363-000,  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.Q 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Coounission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Linwood  A.  Wataon,  |r., 

ActJng  Secretary. 

(FR  Doc.  97-6871  Filed  3-18-97;  8:45  am] 

Blt.LMQ  CODE  (717-01-M 

[Dodut  No.  ER97-1 177-000] 

GlotMl  Energy  Services,  LLC;  Notice  of 
Issuance  of  Order 

March  13, 1997. 

Global  Energy  Service,  LLC  (Global 
Energy)  submitted  for  filing  a  rate 
schedule  under  which  Global  Energy 
will  engage  in  wholesale  electric  power 
and  energy  transactions  as  a  marketer. 
Global  Energy  also  requested  waiver  of 
various  Commission  regulations.  In 
particular.  Global  Energy  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Global. 

On  March  12. 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
Uability  by  Global  Energy  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Global  Energy  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
endorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
appHcant,  and  compatible  with  the 
pubUc  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Global  Energy's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
11. 1997. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 


Reference  Branch,  888  First  Street.  N.E.. 
Washington,  D.C.  20426. 
Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

|FR  Doc.  97-6873  Filed  3-18-97;  8:45  am] 
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[Docket  No.  RP97-285-0001 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
(aas  Tariff 

March  13, 1997. 

Take  notice  that  on  March  10, 1997, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  to  be  effective  April  1, 
1997: 

Third  Revised  Sheet  No.  215 
Fourth  Revised  Sheet  No.  315 

NGT  states  that  the  filing  proposes  a 
May  1  effective  date  for  any  credits 
calculated  under  its  comprehensive 
annual  crediting  filings  made  pursuant 
to  Sections  5.7(c){ii)(2)B.  and  23.7  of  the 
General  Terms  and  Conditions  of  NGT's 
FERC  Gas  Tariff.  The  current  effective 
date  is  April  1  of  each  year.  NGT  states 
that  under  the  current  schedule  it  does 
not  have  sufficient  time  to  close  its 
books,  compile  the  required  twelve 
months  of  data  (through  January  31), 
and  prepare  and  make  timely  filings  to 
implement  an  April  1  effective  date. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214,  385.211).  All  such  motions  or 
protests  should  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
IFR  Doc  97-6869  Filed  3-18-97;  8:45  am| 
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[DockM  No.  RP97-286-000] 

NorAm  388  Transmission  Company; 
Notice  of  rstltion  for  Waiver 

March  13, 1997. 

Take  notice  that  on  March  10, 1997, 
NorAm  Gas  Transmission  Company 
(NGT)  filed  a  petition  for  a  waiver  of  the 
April  1. 1997,  effective  date  for  its 
annual  crediting  filings  pursuant  to 
Sections  5.7(c)(ii)(2)B.  and  23.7  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff. 

NGT  seeks  permission  to  file  to  make 
such  credits,  if  any,  effective  May  1, 
1997.  NGT  states  that  it  is  seeking  this 
waiver  because  of  the  administrative 
burden  and  difficiUty  experienced  in 
closing  its  books,  compiling  the 
required  twelve  months  of  data,  and 
preparing  the  filings  within  the 
shortened  time  period  required  to  meet 
an  April  1  effective  date. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  214 
and  211  (18  CFR  385.214,  385.211}  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  20, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc  97-6870  Filed  3-18-97;  8:45  am] 
BILUNQ  COOC  6717-01-M 


IMI 


[Docket  No.  RP97-276-000I 

Ozarfc  Gas  Transmission  System; 
Notice  of  Pietition  for  Waiver 

March  13, 1997. 

Take  notice  that  on  March  3,  1997, 
Ozark  Gas  Transmission  System  (Ozark) 
tendered  for  filing  a  petition  for  waiver 
of  the  requirements  of  Order  No.  587- 
B. 

Ozark  requests  a  waiver  of  the 
condition  in  Order  No.  587-B  that 
requires  it  to  maintain  an  Electronic 
Bulletin  Board  and  also  the  requirement 
to  support  EDI-based  transmission  of 
data  through  a  VAN. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shotdd  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  888 
First  Street.  Washington,  D.C.  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
March  20, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
(FR  Doc.  97-6867  Filed  3-18-97;  8:45  am] 

■UJNQ  CODE  a717-01-M 

[DockM  No.  RP97-284-000) 

Souttiem  Califomia  Edison  Company 
V.  Southern  Califomia  Gas  Company; 
Notice  of  Complaint 

March  13, 1997. 

Take  notice  that  on  March  7, 1997, 
pursuant  to  sections  5(a)  and  15  of  the 
Natural  Gas  Act,  15  U.S.C.  717d(a).  717o 
(1992),  and  Rule  206  of  the  Rules  of 
Practice  and  Procedure  of  the 
Commission,  18  CFR  385.206.  Southern 
Califomia  Edison  Company  (Edison) 
tendered  for  filing  a  complaint  against 
Southern  Califomia  Gas  Company 
(SoCalGas)  for  violation  of  the 
Commission's  regulations  governing 
capacity  release  and  the  policies  set 
forth  in  Order  No.  636. 

Edison  argues  that  SoCalGas  has 
abused  its  market  power  over  interstate 
pipeline  capacity  fi^m  the  San  Juan 
Basin  into  southern  California.  Edison 
asserts  that  SoCalGas  has  withheld,  and 
will  likely  continue  to  restrict,  the 
amoui^t  of  capacity  available  for  release, 
and  to  unduly  discriminate  between 
Edison  and  other  competitors  for 
released  interstate  natural  gas  pipeline 
capacity  and  SoCalGas'  own  use  of 
released  capacity. 

Edison  requests  that  the  Commission 
establish  an  evidentiary  bearing  to 
address  these  issues  and  to  adduce 
evidence  necessary  to  evaluate  the 
extent  of  SoCalGas'  exercise  of  market 
power  and  to  establish  appropriate 
remedies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rides  of 


Practice  and  Procedure  (18  CFR 
385.214.  385.211).  All  such  motions  or 
protests  shoidd  be  filed  on  or  before 
April  7, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  April  7, 1997. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary.  g 

[FR  Doc.  97-6868  Filed  3-18-97;  8:45  am) 
BSJJNQ  COOC  CTIT-OI-M 


[Docket  No.  CP97-278-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
AuttKKlzation 

March  13, 1997. 

Take  notice  that  on  March  7,  1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  No.  CP97- 
278-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regidations  under  the 
Nattiral  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  install  a 
new  delivery  point  for  the  Town  of 
Centerville,  Tennessee  (Centerville),  a 
municipality,  under  Tennessee's  blanket 
certificate  issued  in  Docket  No.  CP82- 
413-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  inspection. 

Tennessee  proposes  to  install  a  new 
delivery  point  on  its  system  located  at 
approximately  Mile  Posts  558-2+8.46 
and  558-1+500  Dekatherms  per  day  of 
nattiral  gas  to  Centerville.  pursuant  to 
an  existing  firm  transportation 
agreement  and  Tennessee^  s  Rate 
Schedule  FT-GS.  To  establish  this 
delivery  point.  Tennessee  proposes  to 
install,  own,  operate  and  maintain  two 
2-inch  tie-in  assemblies  to  existing  4- 
inch  Side  Valves  558A-101.1  and 
5S8A-101.2  and  electronic  gas 
measurement  (EGM).  Tennessee  states 
that  Centerville  will  install 
approximately  40  feet  of  2-inch 
interconnecting  piping  and  a  meter. 
Tennessee  also  states  that  Centerville 
will  reimburse  it  for  the  cost  of  this 
project  which  is  approximately  $57,800. 

Tennessee  states  that  volumes 
proposed  to  be  delivered  to  Centerville 
at  the  new  delivery  point  will  be 
reallocated  under  the  terms  of  an 
existing  transportation  agreement  and 
that:  (i)  Volumes  delivered  to 
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or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  apphcant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Wasatch's  issuances  of 
seciu4ties  or  assiunptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  Bling  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
9,  1997.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  N.E.  Washington,  D.C. 
20426. 

Loia  D.  CaskeU. 
Secretary. 
(PR  Doc.  97-6901  Filed  3-18-97;  8:45  am) 


Centerville  after  the  installation  of  this 
deUvery  point  will  not  exceed  the  total 
volumes  authorized  prior  to  this 
request,  (ii)  the  installation  of  the 
proposed  delivery  point  is  not 
prohibited  by  Tennessee's  existing  tariff, 
and  (iii)  Tennessee  has  sufficient 
capacity  to  accomplish  deliveries  at  the 
proposed  point  without  detriment  or 
disadvantage  to  its  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  918 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  fiUng  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lmwood  A.  Wattoo,  Jr.. 
Acting  Secretary. 
(PR  Doc.  97-6862  Piled  3-18-97;  8:45  am] 

BIUJNQ  COOC  •717-Ot-M 


[Docket  No.  TM97-10-29-000} 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

March  13,  1997. 

Take  notice  that  on  March  11, 1997 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  which  tariff  sheets  are  enumerated 
in  Appendix  A  attached  to  the  filing, 
with  an  effective  date  of  April  1, 1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  transportation  service 
purchased  fixim  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  under  its  rate 
schedule  FT,  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  Transco 's  Rate  Schedule 
FT-^fT.  The  tracking  filing  is  being 
made  pursuant  to  tracking  provisions 
under  Section  4  of  Transco's  Rate 
Schedule  FT-NT. 

Transco  states  that  included  in 
Appendix  B  attached  to  the  filing  is  an 
explantion  of  the  rate  changes  and 
details  regarding  the  computation  of  the 
revised  Rate  Schedules  FT-NT  rates. 


Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  FT-NT 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington.  D.C.  20426.  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  insp>ection  in  the 
Public  Reference  Room. 
Linwood  A.  Watioa,  Jr., 
Acting  Secretary. 
[PR  Doc  97-6872  Piled  3-l»-97;  8:45  am] 
BNJJNQ  CODC  (nr-oi-M 

[Docket  ^4o.  ER97-1 248-000] 

Wasatch  Energy  Corporation;  Notice  of 
Issuance  of  Order 

March  14. 1997. 

Wasatch  Energy  Corporation 
(Wasatch)  submitted  for  filing  a  rate 
schedule  under  which  Wasatch  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Wasatch  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Wasatch  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  hability  by  Wasatch. 

On  March  10,  1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  imder  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabihty  by  Wasatch  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.B.,  Washington.  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Wasatch  is  authorized  to 
issue  securities  and  assume  obligations 
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[Docket  No.  EC97-1S-000,  et  aL] 

Florida  Power  Corporation,  et  ai.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  12, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  Corporation 

(Docket  No.  EC97-16-0001 

Take  notice  that  on  March  5. 1997. 
Florida  Power  Corporation  (Florida 
Power)  filed  an  Application  under 
Section  203  of  the  Federal  Power  Act  for 
authorization  to  acquire  jurisdictional 
facihties  from  Tiger  Bay  Limited 
Partnership  (Tiger  Bay). 

Florida  Power  explains  that  it  has 
agreed  to  purchase  from  Tiger  Bay  the 
Tiger  Bay  cogeneration  facility  together 
with  associated  transmission  facilities 
and  that  the  acquisition  will  result  in 
savings  to  ratepayers.  Florida  Power 
seeks  authorization  to  acquire  the 
transmission  facihties  by  the  July  1, 
1997  closing  date. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  Nos.  ER96-2438-000  and  OA96- 
195-001) 

Take  notice  that  on  February  24,  1997, 
New  York  State  Electric  &  Gas 
Corjraration  tendered  for  filing  pursuant 
to  Siaction  206  of  the  Federal  Power  Act 


(FPA),  and  in  compliance  with  the 
Commission's  Order  dated  February  7, 
1997  in  Docket  Nos.  ER96-2438-000 
and  OA96-195-000,  et  al..  Revised 
Sheets  to  its  Open  Access  Transmission 
Tariff. 

NYSEG  served  copies  of  the  filing 
upon  the  persons  Usted  on  a  service  list 
submitted  with  its  filing,  including  each 
of  its  existing  wholesale  customers  and 
the  New  York  State  PubUc  Service 
Commission. 

Comment  date:  March  26, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  York  State  Electric  ft  Gas 
ConqMuiy 

[Docket  No.  ERg6-3055-000l 

Take  notice  that  on  February  28, 1997, 
New  York  State  Electric  &  Gas  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  26.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Washington  Water  Power  Company 

(Docket  No.  ER97-1092-000  | 

Take  notice  that  on  February  27, 1997. 
Washington  Water  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  26.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Dayton  Powrer  k  Light  Company 
(Docket  No.  ERg7-1633-000l 

Take  notice  that  on  February  13, 1997, 
Dayton  Power  &  Light  Company 
tendered  for  filing  service  agreements 
establishing  Petroleum  Source  as  a 
customer  under  the  terms  of  Dayton's 
Market-Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dajrton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
Petroleum  Sotuce  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  March  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-1735-000| 

Take  notice  that  on  February  18, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing,  a  Service 
agreement  with  Plum  Street  Energy 
Marketing,  Inc.,  under  the  NU  System 
Companies'  System  Power  Sales/ 
Exchange  Tariff  No.  6. 

NUSOO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Plum  Street 
Energy  Marketing.  Inc. 


12^1 


NUSCO  requests  that  the  Service 
Agreement  become  efiiective  February  1, 
1997. 

Comment  date;  March  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Baltimore  Gas  ft  Electric  Company 

[Docket  No.  ER97-174»-000| 

Take  notice  that  on  February  18, 1997, 
Baltimore  Gas  &  Electric  Comfwny 
(BG&E)  tendered  for  filing  a  Service 
Agreement  for  non-point-to-point 
transmission  service  between  BGftE  and 
Cenerprise,  Inc. 

Comment  date:  March  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Baltimore  Gas  ft  Electric  Cmnpany 

(Docket  No.  ER97-1 749-000] 

Take  notice  that  on  February  18, 1997, 
Baltimore  Gas  &  Electric  Company 
(BGftE)  tendered  for  filing  a  Service 
Agreement  for  non-point-to-point 
transmission  service  between  BG&E  and 
Potomac  Electric  Power  Company. 

Comment  date:  March  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Baltimore  Gas  ft  Electric  Con^Mmy 

(Docket  No.  ER97-1 750-000) 

Take  notice  that  on  February  18,  1997, 
Baltimore  Gas  &  Electric  Company 
(BG&E)  tendered  for  filing  a  Service 
Agreement  for  non-point-to-point 
transmission  service  between  BG&E  and 
Englehard  Power  Marketing  Inc. 

Comment  date:  March  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Baltimore  Gas  ft  Electric  Company 

(Docket  No.  ER97-1751-0001 

Take  notice  that  on  February  18, 1997, 
Baltimore  Gas  &  Electric  Com{>any 
(BG&E)  tendered  for  filing  a  Service 
Agreement  for  non-point-to-point 
transmission  service  between  BG&E  and 
The  Utility  Trade  Corp. 

Comment  date:  March  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Baltimore  Gas  ft  Electric  Company 

(Docket  No.  ER97-1 752-000] 

Take  notice  that  on  February  18, 1997, 
Baltimore  Gas  &  Electric  Company 
(BG&E)  tendered  for  filing  a  Service 
Agreement  for  non-point-to-point 
transmission  service  between  BG&E  and 
Southern  Energy  Trading  and 
Marketing,  Inc. 

Comment  date:  March  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Baltimore  Gas  ft  Electric  Company 

(Docket  No.  ER97-1 753-000] 

Take  notice  that  on  February  18, 1997, 
Baltimore  Gas  &  Electric  Company 
(BG&E)  tendered  for  filing  a  Service 
Agreement  for  non-point-to-point 
transmission  service  between  BG&E  and 
Vitol  Gas  &  Electric  LLC 

Comment  date:  March  24, 1997,  in    , 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Baltimore  Gas  ft  Electric  ConqMny 

(Docket  No.  ER97-17S4-000] 

Take  notice  that  on  Felnruary  18, 1997, 
Baltimore  Gas  &  Electric  Company 
(BG&E)  tendered  for  filing  a  Service 
Agreement  for  non-point-to-point 
transmission  service  between  BG&E  and 
Central  Vermont  Public  Service  Corp. 

Comment  date:  March  24,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Baltimore  Gas  ft  Electric  Company 

(Docket  No.  ER97-1 755-000] 

Take  notice  that  on  February  18, 1997, 
Baltimore  Gas  &  Electric  Company 
(BG&E)  tendered  for  filing  a  Service 
Agreement  for  non-point-to-point 
transmission  service  between  BG&E  and 
Koch  Power  Services,  Inc. 

Comment  date:  March  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Baltimore  Gas  ft  Electric  Company 

(Docket  No.  ER97-1 756-000] 

Take  notice  that  on  February  18, 1997, 
Baltimore  Gas  &  Electric  Company 
(BG&E)  tendered  for  filing  a  Service 
Agreement  for  non-point-to-point 
transmission  service  between  BG&E  and 
Public  Service  Gas  &  Electric  Company. 

Comment  date:  March  24. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Hudson  Gas  ft  Electric 
Corporation 

(Docket  No.  ER97-1879-000] 

Take  notice  that  on  February  24,  1997, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and 
Southern  Energy  Trading  and 
Marketing,  Inc.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Access  Schedule, 
Original  Volume  1  (Transmission  Tariff) 
filed  in  compliance  with  the 
Commission's  Order  No.  888  in  Docket 
No.  RM95-8-000  and  RM94-7-001. 


IMI 
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CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  March  26, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  ERg7-1880-000| 

Take  notice  that  on  February  24, 1997, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E).  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  Morgan 
Stanley  Capital  Group,  Inc.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHGAE's  FERC  Open  Access  Schedule, 
Original  Volume  1  (Transmission  Tariff) 
filed  in  compliance  with  the 
Commission's  Order  No.  888  in  Docket 
No.  RM95-8-000  and  RM94-7-001. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  March  26. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER97-1881-000| 

Take  notice  that  on  February  24. 1997, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  Niagara 
Mohawk  Power  Corporation.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Access  Schedule, 
Original  Volume  1  (Transmission  Tariff) 
filed  in  compliance  with  the 
Commission's  Order  No.  888  in  Docket 
No.  RM95-8-000  and  RM94-7-001. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  March  26.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  ER97-1882-000] 

Take  notice  that  on  February  24. 1997, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and 
Wisconsin  Electric  Power  Company. 
The  terms  and  conditions  of  service 
under  this  Agreement  are  made 
pursuant  to  CHG&E's  FERC  Open 
Access  Schedule,  Original  Volume  1 
(Transmission  Tariff)  filed  in 
compli£uice  with  the  Commission's 
Order  No.  888  in  Docket  No.  RM9&-8- 
000  and  RM94-7-001.  CHG&E  also  has 
requested  waiver  of  the  60-day  notice 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  March  26, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER97-1883-OO0I 

Take  notice  that  on  February  24, 1997, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Cominission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and 
Citizens  Lehman  Power  Sales.  The 
terms  and  conditions  of  service  under 
this  Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Access  Schedule. 
Original  Volume  1  (Transmission  Tariff) 
filed  in  compliance  with  the 
Conmiission's  Order  888  in  Docket  No. 
RM95-8-000  and  RM94-7-001.  CHG&E 
also  has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  March  26.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER97-1884-0001 

Take  notice  that  on  February  24. 1997. 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E).  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 


Agreement  between  CHG&E  and  Federal 
Energy  Sales,  Inc.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Access  Schedule. 
Original  Volume  1  (Transmission  Tariff) 
filed  in  compliance  with  the 
Commission's  Order  No.  888  in  E)ocket 
No.  RM95-8-000  and  RM94-7-001. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  March  26, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Duke  Power  Company 

[Docket  No.  ER97-1885-000) 

Take  notice  that  on  February  27, 1997, 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Service  Agreement  for 
Market  Rate  (Schedule  MR)  Sales 
between  Duke  and  Coral  Power,  L.L.C. 
dated  February  21,  1997.  Duke  requests 
an  effective  date  of  January  28, 1997. 

Comment  date:  March  26. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Florida  Power  &  Light  Company 

Docket  No.  ER97-1886-000[ 

Take  notice  that  on  February  27. 1997. 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  service 
agreementa  with  Entergy  Power 
Marketing  Corp.  for  Non-Firm 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreementa  be  permitted  to 
become  effective  on  March  1. 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regxilations. 

Comment  date:  March  26. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  The  Cleveland  Electric  Illuminating 
Company 

[Docket  No.  ER97-1891-O00I 

Take  notice  that  on  February  28, 1997. 
The  Cleveland  Electric  Illuminating 
Company  filed  an  Electric  Power 
Service  Agreement  between  CEI  and 
Wisconsin  Electric  Power  Company; 
The  Power  Company  of  America:  and 
Aquila  Power  Corporation. 

Comment  date;  March  26, 1997.  in 
accortlance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  The  Toledo  Edison  Company 

(Docket  No.  ER97-1892-000) 

Take  notice  that  on  February  28, 1997. 
The  Toledo  Edison  Company  filed 


Electric  Power  Service  Agreementa 
between  TE  and  Wisconsin  Electric 
Power  Company;  Western  Power 
Services,  Inc.;  The  Power  Company  of 
America;  and  Aquila  Power 
Corporation. 

Comment  date:  March  26, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Southern  California  Ediaon  Co. 

[Docket  No.  ER97-1893-0001 

Take  notice  that  on  February  27, 1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  a  Service 
Agreement  (Service  Agreement)  tvith 
aty  of  Vernon  for  Firm  Point-To-Point 
Transmission  Service  under  Edison's 
Open  Access  Transmission  Tariff 
(Tariff)  filed  in  compliance  with  FERC 
Order  No.  688. 

Edison  filed  the  executed  Service 
Agreementa  with  the  Commission  in 
compliance  with  applicable 
Commission  Regulations.  Edison  also 
submitted  a  revised  Sheet  No.  152 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribeis. 
Edison  requesta  waiver  of  the 
Commission's  notice  reqiilrement  to 
permit  an  effective  date  of  Pebniary  28, 
1997,  for  Attachment  E,  and  to  allow  the 
Service  Agreementa  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Ptiblic  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Texas  Utilitias  Electric  Campanj 

[Docket  No.  ER97-1894-000| 

Take  notice  that  on  February  28, 1997, 
Texas  Utilities  Electric  Company  (TU 
Electric),  tendered  for  filing  revisions  to 
transmission  service  agreementa  (TSA's) 
previously  filed  with  the  Commission. 

TU  Electric  requesta  a  January  1, 1997 
effective  date  for  the  revisions. 
Accordingly,  TU  Electric  seeks  waiver 
of  the  Commission's  notice 
requirementa.  Copies  of  the  filing  were 
served  on  AES  Power,  Inc.,  Aquila 
Power  Corporation,  Cinergy  Services, 
Inc.  as  agent  for  and  on  behalf  of  The 
Cincinnati  Gas  &  Electric  Company  and 
PSl  Energy,  Inc.  (the  Cinergy  Operating 
Companies),  Citizens  Lehman  Power 
Sales,  Coastal  Electric  Services 
Company,  Coral  Power,  L.L.C.,  Central 
Power  and  Light  Company,  Delhi 
Energy  Services,  Inc.,  Destec  Power 
Services,  Inc.,  DuPont  Powot  Marketing, 
Inc.,  Electric  Clearinghouse,  Inc.,  Energy 
Transfer  Group  L.L.C.,  Enron  Power 
Mariteting.  Inc..  Entergy  Power.  Inc., 
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Entergy  Power  Marketing  Corp.,  Enteigy 
Services,  Inc.,  as  agent  for  and  on  behalf 
of  Enteigy  Arkansas,  Inc.,  Enteigy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.  (the  Entergy 
Operating  Companies),  Federal  Energy 
Sales,  Koch  Power  Services,  Inc.,  LG&E 
Power  Marketing,  Inc.,  Louis  Dreyfus 
Electric  Power  Inc.,  Morgan  Stanley 
Capital  Group,  Inc.,  National  Gas  & 
Electric  L.P.,  NGTS  Energy  Services, 
Nor  Am  Energy  Services,  PanEnergy 
Trading  and  Market  Services,  Inc., 
Rainbow  Energy  Marketing,  Corp.,  Sonat 
Power  Marketing,  L.P.,  Southern  Energy 
Marketing,  Inc.,  Utilicorp  United  Inc., 
Valero  Power  Services  Company,  Vitol 
Gas  &  Electric  LLC,  VTEC  Energy,  Inc., 
West  Texas  Utilities  Company,  Western 
Gas  Resources  Power  Marketing,  Inc.,  as 
well  as  the  Public  Utility  Commission  of 
Texas. 

Comment  date:  March  26, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-189S-000] 

Take  notice  that  on  February  28. 1997, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Network  Service  Agreement  and  an 
executed  Network  Operating  Agreement 
for  service  with  the  Washington  Island 
Electric  Cooperative  (the  Cooperative) 
under  the  WPSC's  Open  Access 
Transmission  Tariff.  WPSC  requesta  that 
the  Commission  make  the  service 
agreementa  effective  on  February  1, 
1997. 

WPSC  states  that  copies  of  this  filing 
have  Iseen  served  on  the  Cooperative,  on 
the  Michigan  Public  Service 
Commission  and  on  the  Public  Service 
Conmiission  of  Wisconsin. 

Comment  date:  March  26, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Paofic  Nortfawert  Generatii^ 
Cooperative 

[Docket  No.  ER97-1896-000) 

Take  notice  that  on  February  28, 1997, 
Pacific  Northwest  Generating 
Cooperative  (PhKX:),  filed  a  service 
agreement  for  a  short-term  power  sale 
transaction  with  Portland  General 
Electric  Co.  The  service  agreement 
incorporated  terms  and  conditions  of 
the  Western  Systems  Power  Pool 
Agreement  and  the  sales  were  made  on 
price  terms  conforming  to  PNGC's  Rate 
Schedule  FERC  No.  3  (marirat-based  rate 
schedule). 

Comment  date:  March  26,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


30.  Northeast  Utilities  Service  Company 

[Docket  No.  ER97-1897-000I 

Take  notice  that  on  February  28, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing  an 
unexecuted  Service  Agreement  to 
provide  Network  Integration 
Transmission  Service  to  the  Qty  of 
Holyoke,  Massachusetta  Gas  &  Electric 
Department  (Holyoke)  imder  the  terms 
and  conditions  of  the  Northeast  Utilities 
System  Companies'  Open  Access 
Transmission  Service  Tariff  No.  9. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Holyoke. 

NUSCO  requesta  that  the  Service 
Agreement  become  effective  on  March 
1, 1997,  in  order  to  coincide  with  the 
effective  date  of  service  under  the  New 
England  Power  Pool  Open  Access 
Transmission  Tariff,  filed  on  December 
31, 1996,  FERC  Docket  Nos,  OA97-237- 
000,  ER97-1079-000. 

Comment  date:  March  26, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  PennsylvaBia  Powar  &  Ugbt  Co. 

[Docket  No.  ERB7-1898-000] 

Take  notice  that  on  Pebniary  28. 1997, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  filed  a  Service  Agreement  dated 
December  20,  1996,  with  Northeast 
Utilities  Service  Company  (Northeast 
Utihties)  for  non-firm  point-to-point 
transmission  service  imder  PP&L's  Open 
Access  Transmission  Tariff.  The  Service 
Agreement  adds  Northeast  Utilities  as 
an  eligible  customer  under  the  Tariff. 

PP&L  requesta  an  effective  date  of 
February  28, 1997,  for  the  Service 
Agreement 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Northeast 
Utilities  and  to  the  Pennsylvania  Pubhc 
Utility  Commission. 

Comment  date:  March  26, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Ocean  State  Power 

(Docket  No.  ER97-1899-000] 

Take  notice  that  on  February  28, 1997, 
Ocean  State  Power  (Ocean  State), 
tendered  for  filing  the  following 
supplementa  (the  Supplementa)  to  ita 
rate  schedules  with  die  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission): 

Supplements  No.  21  to  Rate  Schedule  FERC 

No.  1 
SuppiemsnU  Na  18  to  Rate  Schedule  FERC 

Na2 
Supplements  No.  17  to  Rate  Schedule  FERC 

No.  3 
Supplements  No.  19  to  Rate  Schedule  FERC 

No.  4 
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The  Supplements  to  the  rate 
schedules  request  approval  of  Ocean 
State's  pnsposed  rate  of  return  on  equity 
for  the  period  beginning  on  April  29, 
1997,  the  requested  effective  date  of  the 
Supplements,  and  ending  on  the 
effective  date  of  Ocean  State's  updated 
rate  of  return  on  equity  to  be  filed  in 
February  of  1998. 

Copies  of  the  Supplements  have  been 
served  upon,  among  others.  Ocean 
State's  power  purchasers,  the 
Massachusetts  Department  of  Public 
Utilities,  and  the  Rhode  Island  PubUc 
Utilities  Commission. 

Comment  date:  March  26, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Central  niinob  Public  Service 
Company 

[Docket  No.  ER97-190O-O00I 

Take  notice  that  on  February  28, 1997, 
Central  Illinois  Public  Service  Company 
(QPS),  submitted  three  service 
agreements,  dated  between  February  18. 
1997  and  February  24.  1997, 
establishing  the  following  as  customers 
under  the  terms  of  CIPS'  Open  Access 
Transmission  Tariff:  Madison  Gas  and 
Electric  Company.  Public  Service 
Electric  and  Gas  Company  and  Wabash 
Valley  Power  Association,  Inc. 

CIPS  requests  an  efiiective  date  of 
February  24, 1997,  for  these  service 
agreements.  Accordingly,  QPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  on  the  three  customers  and  the 
Illinois  Commerce  Commission. 

Ck)niment  date:  March  26,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


34. 


Chemical  Company 


[Docket  No.  QF92-13-002I 

On  March  5, 1997,  Eastman  Chemical 
Company  (Applicant)  tendered  for  filing 
a  supplement  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  supplement  provides  additional 
information  pertaining  primarily  to  the 
ownership  struct\u%  and  the  technical 
data  of  the  cogeneration  facility. 

Comment  date:  April  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Northern  States  Power  Company  ▼. 
Western  Area  Power  Administration  of 
Ihs  United  SUtes  Department  of  Energy 

[Docket  No.  TX97-*-000) 

Take  notice  that  on  March  6. 1997, 
Northern  States  Power  Company 
(Minnesota)  filed  an  AppUcation  under 
Section  211  of  die  Federal  Powa  Act 


seeking  transmission  service,  consisting 
of  a  new  interconnection,  from  the 
Western  Area  Power  Administration. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wateon,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-6900  Filed  ^18-47;  0:45  am] 

MJJNQ  CODE  (Tir-OI-P 

[Docket  No.  ER95-1382-009,  el  sL] 

Th«  Utility-Trade  Corporation,  et  al.; 
Eloctric  Rata  and  Corporata  Raguiatlon 
HIings 

March  13. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  Utility-Trade  Corporation 

(Docket  No.  ER95-1 382-009] 

Take  notice  that  on  February  19, 1997, 
The  Utility-Trade  Corporation  tendered 
for  filing  a  Notice  to  the  Commission  of 
a  change  in  ownership. 

Comment  date:  March  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  MP  Energy,  Inc. 

[Docket  No.  ER97-399-0011 

Take  notice  that  on  January  21,  1997, 
MP  Energy,  Inc.  tendered  for  filing 
revisions  to  the  market  base  rate  tariff  to 
state  that  the  transmission  and  ancillary 
service  must  be  provided. 

Comment  date:  March  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Montana  Power  Company 

(Docket  No.  ER97-449-0011 

Take  notice  that  on  January  21,  1997, 
Montana  Power  Company  tendered  for 


filing  revisions  to  the  market  base  rate 
tariff  to  state  that  the  transmission  and 
ancillary  service  must  be  provided. 

Comment  date:  March  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Niagara  Energy  &  Steam  Co.,  Inc. 

[Docket  No.  ER97-1414-0001 

Take  notice  that  on  February  19, 1997, 
Niagara  Mohawk  Energy  &  Steam  Co., 
Inc.  tendered  for  filing  an  amendment  in 
the  above-referenced  docket. 

Comment  date:  March  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  North  Atlantic  Utilities,  Inc. 

[Docket  No.  ER97-1716-0001 

Take  notice  that  on  March  6,  1997, 
North  AUantic  Utilities,  Inc.  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  March  14. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  St  Joseph  Light  ft  Power  Co. 

(Docket  No.  ER97-1 846-000] 

Take  notice  that  on  February  21, 1997. 
St.  Joseph  Light  &  Power  Co.  (St 
Joseph),  tendered  for  filing  a  proposed 
change  in  its  FERC  Open  Access 
Transmission  Tariff.  The  change 
consists  of  a  Revised  Index  of  Point-To- 
Point  Transmission  Service  Customers 
under  St.  Joseph's  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  on 
each  person  designated  on  the  oCGcial 
service  list  compiled  by  the  Secretary  in 
Docket  No.  OA96-3-000. 

Comment  date:  March  26, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pomsylvania  Power  Company 

[Docket  No.  ER97-1901-000] 

Take  notice  that  on  February  28. 1997. 
Pennsylvania  Power  Company  (Penn 
Power),  tendered  for  filing  proposed 
Electric  Service  Agreements  and  rate 
schedules  which  produce  negotiated 
rate  decreases  for  two  municipal  resale 
customers  (Boroughs  of  Ellwood  City 
and  Grove  City).  Penn  Power  requests 
an  effective  date  of  March  1, 1997,  the 
date  that  Penn  Power  and  the  Boroughs 
agreed  to  as  a  result  of  negotiations. 

Penn  Power  states  that  copies  of  the  . 
filing  were  served  on  the  Boroughs  as 
well  as  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  March  27. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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8.  Baltimore  Gas  and  Electric  Conq>any 

[Docket  No.  ER97-1902-000J 

Take  notice  that  on  February  28. 1997, 
Baltimore  Gas  and  Electric  Company 
(BGE),  filed  Service  Agreements  with: 
Virginia  Electric  and  Power  Company, 
dated  January  30. 1997;  EnerZ 
Corporation,  dated  January  31,  1997; 
and  South  Carolina  Electric  &  Gas 
Company,  dated  January  28, 1997  under 
BGE's  FERC  Electric  Tariff  Original 
Volimie  No.  3  (Tariff).  Under  the 
tendered  Service  Agreements,  BGE 
agrees  to  provide  services  to  the  parties 
to  the  Service  Agreements  imder  the 
provisions  of  the  Tariff.  BGE  requests  an 
effective  date  of  January  30,  1997  for  the 
Service  Agreements.  BGE  states  that  a 
copy  of  the  filing  was  served  upon  the 
Public  Service  Commission  of 
Maryland. 

Comment  date:  March  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Raybum  Country  Electric 
Cooperative,  Inc. 

[Docket  No.  ER97-1 903-000) 

Take  notice  that  on  February  28,  1997, 
Raybum  Country  Electric  Cooperative, 
Inc.  (Raybum  Electric),  tendered  an 
initial  rate  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act  and 
Section  35.12  of  the  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
(FERC,  or  Commission).  Raybum 
Electric  requests  that  the  Commission 
approve  the  initial  rate  filing  associated 
with  its  Transmission  and 
Interconnection  Agreement  (Agreement) 
between  Raybum  Electric.  East  Texas 
Electric  Cooperative,  Inc.  (ETEC)  and 
Southwestern  Electric  Power  Company 
(SWEPCO)  (collectively,  the  Parties). 

Raybum  indicates  that  under  the 
Agreement,  ETEC  and  SWEPCO  seek  to 
interconnect  with  Raybum  Electric's 
facilities  to  enable  power  and  energy 
from  SWEPCO  to  be  transmitted  over 
the  Jacksonville  to  Overton 
Transmission  Line  to  ETEC.  Raybum 
states  that  the  Agreement  reflects  a 
desire  on  the  part  of  ETEC  to  reserve 
capacity  and  utilize  Raybum  Electric's 
transmission  facilities  for  the  benefit  of 
its  customers,  through  the 
interconnection  of  ETEC's  facilities  with 
Raybum  Electric's  138  Kv  transmission 
line. 

The  filing  indicates  that  Raybum 
Electric  will  provide  firm  transmission 
service  for  ETEG's  purchases  of  power 
from  SWEPCO  under  the  SWEPCO/ 
ETEC  Power  Supply  Agreement.  In 
exchange  for  providing  the  facilities  to 
enable  ETEC  to  interconnect  with 
SWEPCO  at  multiple  sources,  Raybum 
states  that  it  will  receive  a  facilities 


charge  from  ETEC  based  on  one-half  of 
the  carrying  charges  for  the  Jacksonville 
to  Overton  section  of  Raybum's 
transmission  line. 

Raybum  Electric  has  served  copies  of 
this  filing  on  each  of  the  parties  to  the 
Agreement,  its  member/customers  and 
the  Public  Utility  Commission  of  Texas. 

Comment  date:  March  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southwestern  Public  Service 
Company 

[Docket  No.  ER97-1904-000] 

Take  notice  that  on  February  28, 1997, 
Southwestem  Public  Service  Company 
(Southwestem),  submitted  an  executed 
service  agreement  under  its  open  access 
transmission  tariff  with  Central 
Louisiana  Electric  Company,  Inc.  The 
service  agreement  is  for  umbrella  non- 
firm  transmission  service. 

Comment  date:  March  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Pacific  Northwest  Generating 
Cooperative 

[Docket  No.  ER9 7-1 905-000) 

Take  notice  that  on  Febmary  28, 1997. 
Pacific  Northwest  Generating 
Cooperative  (PNGC).  filed  a  service 
agreement  for  a  short-term  power  sale 
transaction  with  LG&E  Power 
Marketing,  Inc.  The  service  agreement 
incorporated  terms  and  conditions  of 
the  Westem  Systems  Power  Pool 
Agreement  and  the  sales  were  made  on 
price  terms  conforming  to  PNGC's  Rate 
Schedule  FERC  No.  3  (market-based  rate 
schedule). 

Comment  date:  March  27. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12;  Southern  CalifiDmia  Edison 
Company 

[Docket  No.  ER97-1 906-000] 

Take  notice  that  on  February  28, 1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  the 
following  agreements  (Agreements)  and 
amendments  (Amendments)  to 
agreements  to  the  1990  Integrated 
Operations  Agreement  (1990  lOA)  with 
the  City  of  Banning  (Banning),  FERC 
Rate  Schedule  No.  248: 


Amendment  No.  1  To  Supplemental 
Agreement  Between  Southern  Califbmia 
Edison  Company  And  The  City  of  Banning 
For  The  Integration  Of  The  Azusa, 
Banning.  Colton — 40  MW  Pasadena  Power 
Sales  Agreement 

Edison-Banning,  1997  Pasadena  PSA,  Firm 
Transmission  Service  Agreement  I, 
Between,  Southern  California  Edison 
Company,  And  The,  City  of  Banning 

Edison- Banning,  1997  Pasadena  PSA.  Firm 
Transmission  Service  Agreement  D, 


Between,  Southern  California  Edison 
Company.  And  The,  City  Of  Banning 

Amendment  No.  1  To  The  1995 
Supplemental  Agreement  Between 
Southern  California  Edison  Company  And 
The  City  Of  Banning  For  The  Integration  Of 
aty's  Entitlement  In  San  Jaan  Unit  3 

Amendment  No.  1  To  The  Edison-Banning 
1995  San  Juan  Unit  3  Finn  Transmission 
Service  Agreement  Between  Southern 
California  Edison  Company  And  The  Qty 
Of  Banning 

Termination  Of  The  Edison-Banning 
Pasadena  Firm  Transmission  Service 
Agreement  Between  Southern  California 
Edison  Company  And  The  City  Of  Banning 

Edison  and  Banning  entered  into  the 
Agreements  and  Amendments  to 
accommodate  changes  made  in  the 
Pasadena  Power  Sale  Agreement 
between  Banning  and  the  City  of 
Pasadena  in  consideration  for  Banning's 
executing  the  1997  Settiement 
Agreement  filed  in  Docket  No.  ER97- 
1480-000.  Edison  requests  waiver  of  the 
Commission's  60-day  notice 
requirement  and  effective  dates  of 
March  1, 1997,  with  the  exception  of  the 
Edison-Banning  1997  Pasadena  PSA 
Finn  Transmission  Service  Agreement 
n,  which  Edison  requests  to  become 
effective  on  May  1, 1997. 

Copies  of  this  filing  were  served  upon 
the  Piiblic  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  March  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Entergy  Services,  Inc. 

[Docket  No.  ER97-1907-000J 

Take  notice  that  on  February  28. 1997. 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.  (EAI)  (formerly  Arkansas 
Power  &  Light  Company),  tendered  for 
filing  a  1997  Wholesale  Formula  Rate 
Update  (Update)  in  accordance  with  the 
Power  Coordination,  Interchange  and 
Transmission  Service  Agreements 
between  EAI  and  Conway,  West 
Memphis  and  Osceola,  Arkansas 
(Arkansas  Cities);  Campbell  and  Thayer. 
Missouri  (Missouri  Cities),  and 
Arkansas  Electric  Cooperative 
Corporation  (AECC);  the  Transmission 
Service  Agreement  between  EAI  and  the 
Louisiana  Energy  and  Power  Authority 
(LEPA);  the  Transmission  Service 
Agreement  between  EAI  and  the  City  of 
Hope,  Arkansas  (Hope);  and  the 
Hydroelectric  Power  Transmission  and 
Distribution  Service  Agreement  between 
EAI  and  the  City  of  North  Littie  Rock, 
Arkansas  (North  Littie  Rock).  Entergy 
Services  states  that  the  Update 
redetermines  the  formula  rate  charges 
and  Transmission  Loss  Factor  in 
accordance  with:  (1)  the  above 
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agreements,  (2)  the  1994  Joint 
Stipulation  between  EAI  and  AE(X 
accepted  by  the  Commission  in  Docket 
No.  ER95— 49-000,  as  revised  by  the 
24th  Amendment  to  the  AEOC 
Agreement  accepted  by  the  Commission 
on  March  26.  1996  in  Docket  No.  ER96- 
1116-000,  (3)  the  formula  rate  revisions 
accepted  by  the  Commission  on 
February  21, 1995  in  Docket  No.  ER95- 
363-000  as  applicable  to  the  Arkansas 
Qties,  Missouri  Cities,  Hope  and  North 
Little  Rock  and  (4)  the  formula  rate 
revisions  as  applicable  to  LEPA 
accepted  by  the  Commission  on  January 
10, 1997  in  E)ocket  No.  ER97-257-00O. 

Comment  date:  March  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Delmonra  Power  &  Light  Company 

[Docket  No.  ER97-1908-000I 

Take  notice  that  on  February  28, 1997, 
Delmarva  Power  *  Light  Company 
(Delmarva),  tendered  for  filing  a  Notice 
of  Cancellation  of  its  open-access 
transmission  tariff  filed  in  Docket  No. 
OA96-165-000.  Delmarva  requests 
waiver  of  the  60-day  notice  period  to 
permit  the  filing  to  become  effective  at 
the  same  time  the  Commission  allows 
the  tariff  filed  by  the  Pennsylvania-New 
Jersey-Maryland  Interconnection  (PJM) 
to  become  effective.  Delmarva  states  that 
the  PJM  tariff  supersedes  the  Delmarva 
tariff. 

Comment  date:  March  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER9 7-1 909-000] 

Take  notice  that  on  February  28, 1997, 
PubUc  Service  Electric  and  Gas 
Company  (PSE&G),  tendered  for  filing 
an  agreement  to  provide  non-firm 
transmission  service  to  USGen  Power 
Services,  LP.,  pursuant  to  PSEiG's 
Open  Access  Transmission  Tariff 
presently  on  file  with  the  Commission 
in  Docket  No.  OA96-80-000. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
February  10.  1997. 

Comment  date:  March  27,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER97-191O-000I 

Take  notice  that  on  February  28, 1997, 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  tendered  for  filing 
an  agreement  to  provide  non-firm 
transmission  service  to  Atlantic  Qty 


Electric  Company,  pursuant  to  PSE&G's 
Open  Access  Transmission  Tariff 
presently  on  file  with  the  Commission 
in  Docket  No.  OA96-80-000. 

This  agreement  supersedes  PSE&G's 
existing  non-firm  transmission 
agreements  with  Atlantic  City  Electric 
Company  currently  on  file  with  the 
Commission  (Rate  Schedule  FERC  Nos. 
115  and  116). 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
January  31,  1997. 

Comment  date:  March  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Pacific  Northwest  Generating 
Cooperative 

(Docket  No.  ERg7-1911-000) 

Take  notice  that  on  February  28, 1997, 
Pacific  Northwest  Generating 
Cooperative  (PNGC),  submitted  a 
request  the  Federal  Energy  Regulatory 
Commission  requesting  approval  by  the 
Commission  of  its  membership  in  the 
Western  Systems  Power  Pool  (WSPP). 
PNGC  requests  that  the  Commission 
amend  the  WSPP  Agreement  to  include 
it  as  a  member. 

PNGC  requests  an  effisctive  date  of 
February  14, 1997,  for  the  proposed 
amendment.  PNGC  requests  waiver  of 
the  Commission's  notice  requirements 
for  good  cause  shown. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee  and  the 
WSPP  Operating  Committee. 

Comment  date:  March  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Cinergy  Services,  Inc. 

[Docket  No.  ER97-1912-0001 

Take  notice  that  on  February  28, 1997, 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Central  Illinois  Public  Service. 

Cinergy  and  Central  Illinois  Public 
Service  are  requesting  an  effective  date 
ofMarch  1,1997. 

Comment  date:  March  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Co.  of  Oklalrama,  Southwestern 
Electric  Power  Co. 

[Dodwt  No.  ER97-2043-000I 

Take  notice  that  on  January  31,  1997, 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma  and 


Southwestern  Electric  Power  Company 
(collectively,  the  CSW  Operating 
Companies)  tendered  for  filing  revised 
pages  to  their  Open  Access 
Transmission  Service  Tariff  accepted  for 
filing  to  become  effective  as  of  January 
1,  1997  in  Docket  No.  OA97-24-000 
(Tariff).  Among  other  things,  the  revised 
pages  correct  an  error  in  the  pages  filed 
in  Docket  No.  OA97-24-000.  The  CSW 
Operating  Companies  have  requested  an 
effective  date  of  January  1.  1997  for  the 
revised  tariff  pages. 

The  CSW  Operating  Companies  state 
that  a  copy  of  the  revised  tariff  pages 
have  been  served  on  all  customers 
under  the  Tariff  as  well  as  on  the  Public 
Utility  Commission  of  Texas,  the 
Arkansas  Public  Service  Conunission, 
the  Louisiana  Public  Service 
Commission  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  March  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Maine  Public  Service  Company 

[Docket  No.  OA96-122-002] 

Take  notice  that  on  February  24, 1997, 
Maine  Public  Service  Company  (MPS) 
tendered  for  filing  pursuant  to  the 
Commission's  February  7,  1997  order, 
78  FERC  1 61,113  (1997).  supereeding 
revised  tariff  sheets  to  its  Open  Access 
Transmission  Tariff  filed  on  November 
27, 1996. 

Comment  date:  March  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  The  Washington  Water  Power 
Company 

(Docket  No.  OA96-162-001I 

Take  notice  that  on  February  20,  1997, 
The  Washington  Water  Power  Company 
(WWP),  pursuant  to  the  Commission's 
Order  issued  November  13, 1996, 
tendered  for  filing  with  the  Commission 
a  revised  Open  Access  Transmission 
Tariff— FERC  Electric  Tariff,  Original 
Volume  No.  8. 

Pursuant  to  the  Commission's  prior 
Order,  the  revised  Tariff  became 
effective  on  November  13, 1996. 

Comment  date:  March  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Entergy  Services,  Inc.  • 

[Docket  No.  OAg7-528-000| 

Take  notice  that  on  February  14, 1997, 
Entergy  Services,  Inc.  (Entergy  Services) 
submitted  for  filing  the  FERC  Order  No. 
888  Compliance  Amendment  to  the 
Power  Interconnection  Agreement 
between  Entergy  Gulf  States.  Inc. 
(formerly  Gulf  States  Utilities  Company) 
and  the  Louisiana  Energy  and  Power 


Authority.  Entergy  Services  requests 
that  the  FERC  Order  No.  888 
Compliance  Amendment  become 
effective  the  later  of  January  1, 1997  or 
the  date  upon  which  the  Commission 
permits  said  amendment  to  become 
effective. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Ohio  Edison  Company, 
Pennsylvania  Power  Company 

[Docket  No.  OA97-552-000] 

Take  notice  that  on  February  21, 1997. 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Supplement  to  the  rate  schedule  to  the 
Agreement  for  System  Power 
Transactions  widi  Cinergy  Services,  Inc. 
This  filing  is  made  pursuant  td  Section 
205  of  the  Federal  Power  Act. 

Comment  date:  March  20, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

StandardParagraph 

E.  Any  peraon  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  p^ty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wslioa,  Jr^ 
Acting  Secretary. 
[FR  Doc.  97-6903  Filed  3-18-97;  8:45  am] 
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[Project  No.  1147S-00(MfY/VTl 

Central  V«nnont  Public  Service 
Corporation;  Notice  of  Availability  of 
Environmental  Aeaesament 

March  13, 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
Central  Vermont  Public  Service 


Corporation's  application  for  an  original 
license  to  continue  operating  the 
existing,  unlicensed  Carver  Falls 
Hydropower  F*roject,  located  on  the 
Poultny  River  in  the  town  of  Hampton, 
Washington  County,  New  York,  and  the 
town  of  West  Haven,  Rutland  Coimty, 
Vermont.  Subsequently,  the 
Commission's  staff  prepared  an 
Enviromnental  Assessment  (EA). 

In  the  EA,  staff  evaluates  die  potential 
environmental  impacts  that  would 
result  from  the  continued  operation  of 
the  project.  Staff  concludes  that 
licensing  the  project  with  appropriate 
enhancement  measures  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
himian  environment 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  and  Files 
Maintenance  Branch,  Room  2 A,  of  the 
Commission's  offices  at  888  First  Street, 
N.E.,  Washington,  D.C.  20426. 

For  further  information,  please 
contact  Jim  Haimes,  Environmental 
Coordinator,  at  (202)  219-2780. 
Linwood  A.  WatsoB,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-6865  Filed  3-18-97;  8:45  am) 
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[Project  No.  1147»-000-^^ 

Central  Vermont  Public  Service 
Corporation;  Notice  of  Availability  of 
Environmental  Aaaesament 

March  13. 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897).  the  Office  of 
Hydropwwer  Licensing  has  reviewed  the 
Central  Vermont  Public  Service 
Corporation's  application  for  an  original 
hcense  to  continue  operating  the 
existing,  unlicensed  Silver  I^e 
Hydropower  Project,  located  on  Sucker 
Brook  in  Addison  County,  Vermont 
Subsequently,  the  Commission's  staff 
prepared  an  Environmental  Assessment 
(EA). 

In  the  EA.  staff  evaluates  the  potential 
environmental  impacts  that  would 
result  from  the  continued  operation  of 
the  project  Staff  concludes  that 
hcensing  the  project  with  appropriate 
enhancement  measures  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  and  Files 
Maintenance  Branch.  Room  2A,  of  the 


Commission's  offices  at  888  First  Street. 
NE.,  Washington,  DC  20426. 

For  further  information,  please 
contact  Jim  Haimes,  Environmental 
Coordinator,  at  (202)  219-2780. 
Limrood  A.  WatMMi,  Jr. 
Acting  Secretary. 

[FR  Doc.  97-6866  Filed  3-18-97;  8:45  am] 
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[Project  No.  11243-002] 


Whitewater  Engineering  Corporation; 
Notice  of  Application  and  Draft 
Environmental  Aaaesament  Accepted 
for  Rling  and  Notice  Requesting 
Interventions  and  Protests 

March  13. 1997. 

Whitewater  Engineering  Corporation 
(Whitewater)  has  submitted  an 
apphcation  for  a  major  license  for  the 
proposed  Power  Creek  Hydroelectric 
Project,  located  near  Cordova.  Alaska. 
Except  for  the  transmission  line,  the 
proposed  project  would  be  located  on 
lands  owned  by  the  Eyak  Corporation,  a 
native  corporation.  The  transmission 
line  would  be  located  on  lands  owned 
by  the  State  of  Alaska  and  the  Qty  of 
Cordova. 

The  proposed  nm-of-river  project 
would  consist  of:  (1)  A  20-foot-high 
concrete  and  earthfill  diveraion 
structure  on  Power  Creek;  (2)  a  5,900- 
fbot-long  tuimel  and  pipeline  system; 
(3)  a  powerhouse  containing  three 
generating  units  with  a  total  installed 
capacity  of  6  megawatts;  (4)  a  tailrace 
returning  water  to  Power  Creek;  (5)  a 
7.2-mile-long  underground  transmission 
line;  (6)  2.5  miles  of  access  roads;  and 
(7)  appurtenant  facilities. 

The  purpose  of  this  notice  is  to:  (1) 
Update  interested  parties  on  the  Power 
Creek  Project  apphcation  process  status; 
(2)  inform  all  interested  parties  that  the 
Power  Creek  applicant-prepared 
enviromnental  assessment  (EA)  and 
final  license  application  filed  with  the 
Commission  on  January  6,  1997,  are 
hereby  accepted;  and  (3)  invited 
interventions  and  protests. 

Applicant  Prepared  EA  Process  and 
Power  Creek  Proiect  Schedule 

The  Energy  PoUcy  Act  of  1992  (Act) 
gives  the  Commission  the  authority  to 
allow  the  filing  of  an  applicant  prepared 
EA  with  a  Ucense  application.  The  Act 
also  directs  the  Commission  to  institute 
procedures,  including  pre-application 
consultations,  to  advise  applicants  of 
studies  or  other  information  that  may  be 
required  by  the  Commission. 

On  January  25,  1996,  the  Director, 
Office  of  Hydropower  Licensing,  waived 
Of  amended  certain  of  the  Commission's 
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regulations  to  allow  for  the  processes  of 
license  application  and  applicant- 
prepared  EA  preparation  to  be 
coordinated.  Since  then,  Ck)nimission 
staff  has  been  advising  Whitewater  of 
studies  or  other  information  that  may  be 
required  by  the  Commission, 

National  Environmental  Policy  Act 
(NEPA)  scoping  was  conducted  on  the 
project  through  scoping  documents 
issued  September  13, 1995,  and  May  31, 
1996,  and  in  public  scoping  meetings  on 
October  10.  1995,  in  Cordova,  and 
October  12,  1995,  in  Anchorage.  A  draft 
license  application  and  preliminary 
draft  EA  (PDEA)  were  issued  by 
Whitewater  for  comment  on  May  31, 
1996.  The  final  license  application  and 
applicant-prepared  EA  were  filed  %vith 
the  Commission  on  Jfmuary  6, 1997,  a 
copy  of  which  can  be  obtained  hora 
Whitewater. 

Conunission  staff  have  determined 
that  some  additional  information  is 
needed  &om  Whitewater,  which  is  due 
on  April  29, 1997.  Once  that 
infbnnation  is  received  and  found 
acceptable,  staff  will  issue  a  notice 
soliciting  comments,  final  terms  and 
conditions,  reconunendations  and 
prescriptions.  Staff  will  then 
incorporate  final  comments  into  a  staff 
draft  EA.  Staff  anticipate  issuing  their 
draft  EA  for  comment  by  late  Spring 
1997. 

ProtesiB  or  Motions  to  Interrow 

Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures,  18  C.F.R.  sections 
385.210,  385.211.  and  385.214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  filed,  but  only  those  who  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

Filing  Requirementa 

The  application  is  not  ready  for 
environmental  analysis  at  this  time; 
therefore,  the  Conunission  is  not  now 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

This  notice  also  consists  of  the 
following  standard  paragraphs:  A2  and 
A9. 


All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTESTS,"  "MOTION 
TO  INTERVENE,"  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  OR  "COMPETING 
APPLICATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening:  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  tliough  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  Whitewater.  All  motions 
to  intervene  must  be  received  60  days 
from  the  date  of  this  notice.  A  copy  of 
any  motion  to  intervene  or  protest  must 
be  served  on  each  representative  of 
Whitewater  specified  in  the  final  license 
application. 

The  above  documents  must  be  filed 
by  providing  an  original  and  8  copies  as 
required  by  the  Commission's 
regulations  to:  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

In  addition  to  the  above  copies, 
commenters  may  also  submit  a  copy  of 
their  comments  or  interventions  on  a 
3V2-inch  diskette  formatted  for  MS-DOS 
based  computers  to:  John  Smith,  Office 
of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Room  52-83, 
Washington.  D.C.  20426.  For  Macintosh 
users,  it  would  be  helpful  to  save  the 
documents  in  Macintosh  word 
processor  format  and  then  write  them  to 
files  on  a  diskette  formatted  for  MS-Dos 
machines.  Commenters  may  also  submit 
their  comments  via  electronic  mail  to: 
john.smith9ferc.fed.us. 
Linwood  A.  Watioii,  Jr.. 
Acting  Secretaiy. 

(FR  Doc.  97-6864  Filed  3-18-97;  8:45  am) 
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Notice  of  Transfer  of  License 

March  13, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conmiission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transf^  of 
License. 

b.  Project  No.:  7178-021. 

c.  Date  Filed:  February  4. 1997. 

d.  Applicant:  Arbuckle  Mountain 
Hydro  Partnership. 

e.  Name  of  Project:  Arbuckle 
Moiuitain. 

f.  Location:  On  the  Middle  Fork  of 
Cottonwood  Creek,  in  Shasta  County, 
California. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Ronald  Ott, 
Managing  Partner,  Arbuckle  Mountain 
Hydro  Partnership,  8185  Ramsgate 
Drive,  Granite  Bay,  California  95746 
(916) 920-0300. 

i.  FERC  Contact:  Thomas  F.  Papsidero 
(202) 219-2715. 

j.  Comment  Date:  April  17, 1997. 

k.  Description  of  Filing:  Application 
to  transfer  the  Ucense  for  the  Arbuckle 
Mountain  Project  to  Arbuckle  Moiuitain 
Hydro,  LLC. 

1.  77us  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2  & 
D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385  .210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  mast  bear  in 
all  capital  letters  the  title 
"COMMENTS," 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCA-nON."  "COMPETING 
APPUCATION,"  "PROTEST,"  or 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  A  copy  of  a 
notice  of  intent,  competing  application, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  conunents  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant  If  an  agency  does 
not  file  conunents  within  the  time 
specified  for  filing  comments,  it  will  ber 
presumed  to  have  no  conmients.  One 
copy  of  an  agency's  comments  must  also 


be  sent  to  the  Applicant's 

representatives. 

Linwood  A.  Wataon,  Jr.. 

Acting  Secretary. 

(FR  Doc.  97-6863  Filed  3-18-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30432;  FRL-5594-1] 

Micro  Flo  Company;  Applications  to 
Register  Pesticide  Products 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  April  18, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  (OPP-304321  and  the 
file  symbols)  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
ProtecUon  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Environmental  Protection 
Agency,  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  be  accepted  on 
disks  in  Wordperfect  in  5.1  file  format 
or  ASCII  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  [OPP- 
30432].  No  "Confidential  Business 
Information"  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submission 
can  be  found  below  in  this  document. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 


A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
•    inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  MFORMATKM  CONTACT:  By 
mail:  James  Boland,  Regulatory  Action 
Leader,  Biopesticides  and  Pollution 
Prevention  Division  (7501W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number  Rm.  CS51B6, 
Westfield  Building  North  Tower,  2800 
Crystal  Drive,  Arlington,  VA  22202, 
(703)  308-8728;  e-mail: 
boland.jame89epamail.epa.gov. 
SUPPLBOfTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  ActiTe  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  51036-EIG.  Applicant 
Micro  Flo  Company,  P.O.  Box  5948, 
Lakeland,  FL  33807-5948.  Product 
name:  Mepichlor/BPOl  4-2.  Plant 
regulator.  Active  ingredients:  Bacillus 
cereus,  Strain  BPOl  at  0.05%  and 
mepiquat  chloride  at  4.20%.  Proposed 
classification/Use:  None.  For  use  on 
cotton. 

2.  File  Symbol:  51036-EIE.  Applicant- 
Micro  Flo  Co.  Product  name:  Bacillus 
Cereus,  Strain  BPOl  Technical.  Plant 
regulator.  Active  ingredient:  Bacillus 
cereus.  Strain  BPOl  (contains  not  less 
than  2  X  10'®  colony  forming  units  per 
gram)  at  100.0%.  Proposed 
classification/Use:  None.  For 
formulation  into  end-use  products 
intended  for  terrestrial  food  use  on 
cotton. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 


extent  possible  without  delaying 
processing  of  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  (OPP- 
30432]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Etevis 
Highway,  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at 

opp-docket9epamail.epa.gov 

Electronic  conunents  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  b^inning  of  this 
document 

Written  comments  filed  pursuant  to 
this  notice,  mil  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division  at  the 
address  provided  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  It  is  suggested  that 
peraons  interested  in  reviewing  the 
application  file,  telephone  this  office  at 
(703-305-5805),  to  ensure  that  the  file 
is  available  on  the  date  of  intended  visit 

Aotliority:  7  U.S.C  136. 
ListofSul^ects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  March  7, 1997. 

Janel  L.  Andenen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[PR  Doc.  97-6805  Filed  3-18-97;  8:45  am) 
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P>F-720;  FRL-6592-e] 

BASF  Corporation;  Pesticida 
TolorMca  Petition  Rling 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  filing. 


f:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
regulations  establishing  tolerances  for 
residues  of  vinclozolin  [3-(3,5-di- 
chlorophenyl)-5-methyl-5-vinyl-l,3- 
oxazolidine-2,4-dione)]  and  metabolites 
containing  the  3.5-dichloroanaline 
moiety  at  5.0  ppm  to  control  Botrytis 
gray  mold  and  Scelertinia  white  mold 
on  succulent  beans.  In  conjimction  with 
this  petition,  BASF  is  requesting  that 
the  tolerances  for  prunes,  plums, 
tomatoes  grapes  (excluding  grapes 
grown  for  wine  production)  and  raisins 
be  writhdrawn  by  the  Agency.  This 
notice  includes  a  summary  of  the 
petition  that  was  prepared  by  the 
petitioner,  BASF  Corporation. 
DATES:  Comments,  identified  by  the 
docket  nimiber  [PF-720],  must  be 
received  on  or  before  April  18,  1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St  SW., 
Washington,  DC  20460.  In  person,  bring 
conmients  to  Rm.  1132,  CM  #2.  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  Comments  and  data  may  also  be 
submitted  electronically  be  sending 
electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  in  ASCII  file  format  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  control 
number  (PF-720).  Electronic  comments 
on  this  notice  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  this 
document. 

Information  submitted  as  a  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 


record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  tor  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOA  FURTHER  MFORMATION  CONTACT: 
Connie  Welch,  Product  Manager  (PM) 
21,  Registration  Division,  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M.  St,  SW.,  Washington,  DC.  Office 
location,  telephone  number  and  e-mail 
address:  Rm.  227,  CM«2, 1921  Jefferson 
Davis  Highway.  Arlington.  VA  703- 
305-6226.  e-mail:  welch.connie 
0epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petition  (PP)  9F3762 
from  BASF  Corporation,  Agiicultural 
Products,  PO  Box  13528,  Research 
Triangle  Park,  NC  27709,  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C  section  346a  (d),  to  amend  40 
CFR  part  180  by  establishing  tolerances 
for  residues  of  vinclozolin  |3-(3,5- 
dichloropheny  l)-5-methyl-5-vinyl-l  .3- 
oxazolidine-2,4-dione)  and  metabolites 
containing  the  3,5-dichloroanaline 
moiety  when  used  as  a  fungicide  in  or 
on  raw  agricidtural  commodity 
succulent  beans  at  5.0  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  information  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  these  data  support  granting  of 
the  petition.  Additional  data  may  he 
needed  before  EPA  rules  on  the  petition. 
The  proposed  analytical  method  is  gas 
chromatography  using  Electron  Capture 
detection. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recenUy  amended  by  the 
Food  Quality  Protection  Act.  BASF 
Corporation  included  in  the  petition  a 
summary  of  the  petition  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of  BASF; 
EPA,  as  mentioned  above,  is  in  the 
process  of  evaluating  the  petition.  As 
required  by  section  408(d)(3)  EPA  is 
including  the  summary  as  a  part  of  this 
notice  of  filing.  EPA  may  have  made 
minor  edits  to  the  simmuiry  for  the 
purpose  of  clarity. 

L  Petition  Summary 

A.  Plant  Metabolism 

BASF  Corporation  notes  that 
metabolism  in  plants  is  understood,  the 
residues  of  concern  are  vinclozolin  (3- 


(3 .5-dichloropheny  l)-5-methyl-5-vinyl- 
l,3-oxazolidine-2,4-dione)  and 
metabolites  containing  the  3,5- 
dichloroanaline  moiety. 

B.  Analytical  Method 

The  proposed  analytical  method 
involves  extraction,  hydrolysis, 
distillation,  partition,  and 
deriviatization  followed  by  detection  of 
residues  by  gc/ecd.  An  enforcement 
method  has  been  published  in  FDA's 
Pesticide  Analjrtical  Methods.  Volume 
n  pg.  876-887. 

C.  Magnitude  of  the  Residues 

Sixteen  residue  trials  were  carried  out 
in  7  succulent  bean  producing  states; 
CA.  FL.  MI,  NY,  NC,  OR,  and  WI. 
Residue  in  the  succulent  beans  ranged 
from  0.38  to  2.40  ppm  and  averaged 
0.83  ppm. 

D.  Toxicological  Profile 

1.  Acute  Toxicity.  The  acute  toxicity 
studies  place  technical  vinclozolin  in 
acute  toxicity  category  IV  for  acute  oral 
(LD30  of  >15,000  mg/kg),  and  inhalation 
(LDso  of  29.1  mg/1)  and  acute  toxicity 
category  ni  for  acute  dermal  (LD50  of 
>5,000  mg/kg) ,  eye  (minimal)  and 
dermal  (minimal)  irritation  and  the 
technical  material  is  a  positive  skin 
sensitizer. 

2.  Chronic  Toxicity  Testing. 

a.  Chronic  feeding  NonroaenL  A  1- 
year  feeding  study  in  dogs  fed  dosages 
of  0, 1.1  ,  2.4,  4.9,  and  48.7  mg/kg/day 
%vith  a  No-Observed  Adverse-Effect 
Level  (NOAEL)  of  2.4  mg/kg/day  based 
on  the  following  effects:  (1)  sli^t 
decrease  in  hematological  and  increase 
clinical  chemistry  values  in  the  48.7 
mg/kg/day  dose  group  (highest  dose 
tested  -  (HDT));  (2)  increased  absolute 
and/or  relative  weights  for  the  testes 
(male  only),  adrenals,  liver,  spleen,  and 
thyroids  in  the  either  the  4.9  or  48.7  mg/ 
kg/ day  dose  groups;  and  (3)  a  dose- 
related  atrophy  of  the  prostate  in  the  4.9 
or  48.7  mg/kg/day  dose  groups;  and  (4) 
microscopic  findings  in  the  adrenal  and 
testes  (males)  in  the  48.7  mg/kg/day 
dose  group  and  liver  findings  for  both 
male  and  female  dogs  in  the  48.7  mg/kg/ 
day  dose  groups  and  in  the  females  in 
the  4.9  mg/kg/ day  dose  group,  only. 

b.  Chronic  feeaing/Oncogenicity  - 
Rats.  A  combination  of  2  chronic 
fseding  and  one  carcinogenicity  studies 
that  were  performed  separately,  resulted 
in  rats  being  fed  combined  dosages  of  0, 
1.2,  2.4.  7.0.  23.  71. 143,  and  221  mg/ 
kg/day  (males)  and  0. 1.6.  3.1,  7.0.  23. 
71. 180.  and  221  mg/kg/day  (females) 
with  a  NOAEL  of  1.2  mg/kg/day  (males) 
and  1.6  mg/kg/day  (females)  based  on 
the  following  effects:  (1)  decreased  body 
weights  in  both  males  and  female  rat  at 


dose  levels  >23  mg/kg/day  dose  groups 
with  a  progression  of  severity  to  the 
upper  levels;  (2)  decreased  food 
consumption  in  both  males  and  female 
rats  at  dose  levels  >71  mg/kg/day  dose 
groups  with  a  progression  of  severity  to 
the  upper  dose  levels;  (5)  cataracts  with 
associative  histopathology  at  dose  levels 
^23  mg/kg/day  and  lenticiUar  changes  at 
dose  levels  >7.0  mg/kg/day  for  male  and 
female  rats;  (4)  hematological  and 
clinical  chemistry  value  changes  at  dose 
levels  >71  mg/kg/day  dose  groups  with 
increase  of  severity  at  the  higher  doses 
tested:  (5)  increased  absolute  and/or 
relative  weights  for  adrenals  at  dose 
levels  ^143  mg/kg/day,  for  the  Uver  at 
dose  levels  >71  mg/kg/day.  for  the  testes 
at  dose  levels  >23  mg/kg/day.  and  for 
the  ovaries  at  dose  levels  >143  mg/kg/ 
day;  (6)  microscopic  finHinga  were 
observed  in  the  liver,  adrenal,  pancreas, 
testes  (males),  ovaries  and  uterus 
(females)  were  seen  in  dose  levels  of 
>7.0  mg/kg/day  with  a  progression  of 
severity  of  histological  efforts  in  the 
upper  dose  levels;  and  (7)  an  increased 
incidence  of  neoplasms  occurred  at  dose 
levels  greater  thsin  the  nrnYimiiin 
tolerated  dose  (MTD)  of  23  mg/kg/day  in 
the  liver,  adrenals,  pituitary,  prostate 
(males),  uterus  (females),  and  ovaries 
(females)  at  dose  levels  ^143  mg/kg/day. 
In  the  testes  (males),  neoplasms  were 
seen  slighUy  below  the  MTD  at  dose 
levels  >7.0  mg/kg/day  due  the 
antiandrogenic  nature  of  vinclozolin. 

3.  Oncogenicity  -  Mice.  An 
oncogenicity  study  in  mice  fed  dosages 
of  0,  2.1,  20.6,  432,  and  1,225  (HDT)  mg/ 
kg/day  (males)  and  0.  2.8,  28.5,  557,  and 
1.411  (HDT)  mg/kg/day  (females)  with  a 
NOAEL  of  20.6  mg/kg/day  (males)  and 
28.5  mg/kg/day  (females)  based  on  the 
following  effiects:  [Ij  increased  mortality 
in  the  highest  dose  tested  (HTD)  as 
compared  to  controls;  (2)  decreased 
body  weights  and  significant  signs  of 
clinical  toxicity  were  observed  in  both 
males  and  female  mice  at  the  upper  two 
dose  levels  with  a  progression  of 
severity;  (J)  hematological  and  clinical 
chemistry  value  changes  were  observed 
at  the  highest  dose  tested;  (4)  increased 
absolute  and/or  relative  weights  for 
adrenals  and  liver  were  observed  at  the 
upper  two  dose  levels,  atrophic  seminal 
vesicles  and  coagulation  glands  with 
reduction  of  the  prostate  (males)  and 
atrophic  uteri  were  observed  at  the 
upper  two  dose  levels;  (5)  microscopic 
findings  were  observed  in  the  liver, 
adrenal,  testes  (males),  ovaries  and 
uterus  (females),  and  related  sexual 
organs  were  seen  in  the  upper  two  dose 
levels;  (6)  an  increased  incidence  of 
neoplasms  occurred  at  dose  levels 
greater  than  the  mAviTnnm  tolerated 
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dose  (>28.5  mg/kg/day)  in  the  liver  of 
female  mice. 
4.  Developmental  Toxicity  Testing 
a.  Teratology  -  Rat.  A  combination  of 
four  developmental  studies  in  rats  via 
oral  gavage  resulted  in  dosages  of  0, 15. 
50. 100,  150.  200,  400,  600.  and  1000 
(HDT)  mg/kg/day  with  a  development 
toxicity  NOAEL  of  15  mg/kg/day  and  a 
maternal  toxicity  NOAEL  eqiial  to  or 
greater  than  400  mg/kg/day  based  on  the 
following:  (1)  no  obvious  signs  of 
maternal  toxicity  were  observed  at  dose 
levels  less  than  or  equal  to  400  mg/kg/ 
day;  (2)  an  increased  number  of  htas 
with  retarded  ossification  of  thoracic 
vertebral  bodies  at  dose  levels  greater 
than  or  equal  to  200  mg/kg/day  and 
increased  number  of  fetus  with  soft 
tissue  variations  at  dose  levels  greater 
than  or  equal  to  400  mg/kg/day.  both 
findings  are  regarded  as  unspecific 
embryo-/fetotoxic  effects  indicating 
transient  delays  in  development  but  not 
indicative  of  a  teratogenic  effect;  and  [3) 
a  statistical  significant  decrease  or 
reduction  of  the  anogenital  index  (AGI) 
in  male  was  observed  at  levels  greater 
than  or  equal  to  50  mg/kg/day. 

In  a  developmental  study  in  rats  via 
dermal  exposure  for  six  hours/day  on 
intact  skin  with  dosagm  of  0.  60. 180, 
and  360  mg/kg/day  (HDT)  with  a 
development  toxid^  NOAEL  of  60  mg/ 
kg/day  and  a  maternal  toxicity  NOAEL 
of  60  mg/kg/day  based  on  the  following: 
U)  increased  absolute  liver  weights  at 
dose  levels  >180  mg/kg/day;  and  (2) 
decreased  anogenital  distance  and  index 
at  dose  levels  >180  mg/kg/day. 

b.  Teratology  -  Ra^its.  A 
developmental  study  in  rabbits  via  oral 
gavage  resulted  in  dosages  of  0,  20,  80. 
and  300  mg/kg/day  (HOT)  with  a 
development  toxicity  NOAEL  of  300 
mg/kg/day  and  a  maternal  toxicity 
NOAEL  of  300  mg/kg/day  based  on  no 
signs  of  maternal  or  meaningfiil  fetal 
toxicity  were  observed  at  any  of  the 
dose  levels  mentioned. 

A  second  developmental  study  in 
rabbits  via  oral  gavage  resulted  in 
dosages  of  0.  50. 200.  and  800  mg/kg/ 
day  (HDT)  with  a  development  toxicity 
NOAEL  of  200  mg/kg/day  and  a 
maternal  toxicity  NOAEL  of  50  mg/kg/ 
day  based  on  the  following:  (1)  severe 
maternal  toxicity  with  simultaneous 
change  in  hematological  values  changes 
and  high  number  of  abortions  at  the 
HDT;  and  (2)  increased  absolute  and/or 
relative  weights  for  adrenals  in  the  mid 
and  high  dose  groups. 
5.  Reproductive  Toxicity  Testing 
a.  Two-Generation  Reproduction  - 
Rat.  A  two-generation  reproduction 
study  (consisting  of  two  studies:  study 
A  -  dose  levels  of  0,  2.0  and  4.1  mg/kg/ 
day;  study  B  -  dose  levels  of  0, 4.9,  29 


100,  and  307  mg/kg/day)  with  rats  fed 
dosages  of  0,  2.0.  4.1.  4.9.  29, 100,  and 
307  mg/kg/day  with  a  reproductive 
NOAEL  of  4.9  mg/kg/day  based  on 
feminization  of  male  and  the  ability  not 
to  mate  at  dose  levels  >100  mg/kg/day 
and  pup  effects  at  29  mg/kg/day;  and 
with  a  parental  NOAEL  of  4.9  mg/kg/ 
day  based  on  general  toxicity  consistent 
with  previous  rat  studies  at  levels  >29 
mg/kg/day.  Study  A  was  performed  to 
clarify  an  equivocal  finding  of  decreased 
al»olute  and  relative  weight  of  the 
epididymides  without  any 
morphological  correlation  in  the  male 
FY  and  FZ  generations  in  Study  B. 
However,  EPA  stated  "the  effects  at  the 
4.9  mg/kg/day  dose  level  was  minirrial 
and  considered  sufficientiy  close  to  a 
NOAEL.  The  study  is  acceptable  and  4.9 
mg/kg/day  dose  level  was  considered  to 
be  the  No  Observed-Effiact  Level 
(NOEL)." 
6.  Mutagerucity 

A  Modified  Ames  Test  (3  studies; 
point  mutation):  Negative;  Host- 
Mediated  Assay  (point  mutation): 
Negative;  Mouse  Lymphoma  Test  (point 
mutation):  Negative;  In  Vitro  CHO  Calls 
(point  mutation):  Negative;  In  Vitro 
Cytogentics  -  CHO  Cells  (C^iromosome 
Aberrations):  N^ative;  In  Vivo 
Dominant  Lethal  Test  -  Male  NMRI 
Mouse  (Chromosome 
Aberrations):Negative;  Rec  Assay  (2  test; 
DNA  damage  and  repair):  Negative;  In 
Vitro  UDS  Test  Usmg  Hepatocyte  (  DNA 
damage  and  repair):  Negative;  In  Vivo 
SCE  Using  Chinese  Hamster  (  DNA 
damage  and  repair):  N^ative 

Based  on  the  data  present  and  weight 
of  evidence,  BASF  concludes  that 
vinclozolin  does  not  pose  a  mutagenic 
hazard  to  humans. 
7.  Other  Relevant  Testing 
a.  Mechanistic  Studies/Mode  of 
Action  -  Anti-androgenicity  Activity 

A  series  of  mechanistic  studies  were 
performed  to  elucidate  and  define  the 
anti-androgenic  properties  of 
vinclozoliiL  The  following  conclusions 
can  be  drawn  from  the  in  vivo  data: 

The  anti-andrt)genic  effiects  observed 
are  not  related  to  an  inhibition  of 
androgen-^teroid  hormone  synthesis. 
The  anti-androgenic  effects  are  not 
related  to  an  inhibition  of  5  alpha- 
reductase  activity. 

The  anti-andn^nic  effects  are  a 
result  of  a  competitive  binding  to  the 
androgen  receptor  resulting  in  an  < 
inactivation  of  this  receptor. 

The  anti-androgenic  effiects  are 
mediated  by  the  hydrolysis  metabolite 
Ml  and  probably  not  by  vinclozolin  or 
the  main  metabolite.  R8. 

The  anti-androgenic  effiects  are  related 
to  a  second  hydrolysis  metabolite  M2 
which  is  a  slighUy  more  potent  anti-androgen 
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than  Ml.  However  M2  concentrations 
are  very  low  and  the  compound  may  not 
contribute  much  to  the  in  vivo  effects. 

b.  Metabolism  -  Rat 

1.  Oral  studies.  BASF  has  submitted 
results  from  a  number  of  metabolism 
studies  using  wistar  rats.  The  results  of 
these  studies  can  be  summarized  as 
follows:  vinclozolin  is  well  absorbed 
(®85  percent)  and  intensively 
metabolized,  the  liver  playing  an 
important  role  (d65  percent  of  the 
radioactivity  administered  was  found  in 
the  bile  and  no  unchanged  active 
ingredient  was  excreted  in  the  urine). 
The  determination  of  radioactivity  in 
the  plasma  over  a  period  of  seven  days 
showed  that  slight  accumulation  took 
place. 

U.  Dermal  study.  In  an  in  vivo  dermal 
absorption  study,  male  Wistar  rats  were 
dosed  with,  'O  vinclozolin.  Dose  levels 
of  0.002,  0.02,  0.2,  and  2.0  mg/cm^  were 
administered  to  24  rats  per  dose  level, 
applied  to  a  shaved  area  of  approx.  13 
cm-  on  the  back  of  the  rat.  Groups  of  4 
rats  were  sacrificed  at  0.5, 1,  2,  4, 10,  or 
72  hours  following  application  of  the 
dose.  Urine  and  feces  were  collected 
during  this  period.  At  the  end  of  the 
exposure  p>eriod  (10  bours  in  the  case  of 
the  72  hour  treatment  group),  the  skin 
site  was  washed  with  cotton  swabs 
moistened  with  water.  A  blood  sample 
was  taken  prior  to  sacrifice.  The  treated 
skin  along  with  the  GI  tract,  liver. 
kidneys,  adrenals,  testes,  eyes,  brain  and 
carcass  were  subjected  to  radioactive 
mass  balance  analysis.  Urine  horn  the 
bladder  was  added  to  the  voided 
samples.  Results  of  this  analysis  showed 
recoveries  of  between  81.6-104  percent. 
The  lowest  dose  of  0.002  mg/cm^  from 
the  10-hour  exposure  period  is 
considered  to  be  the  most  appropriate 
dose  for  use  m  the  occupational  risk 
assessment,  as  this  dose  most  closely 
approximates  the  dermal  deposition 
results  obtained  in  the  worker  exposure 
studies.  After  the  10-hour  exposure  the 
total  percent  absorbed  at  this  dose  level 
was  29.1  percent 

Percutaneous  absorption  of  ['^]- 
vinclozolin  was  also  assessed  in  vitro 
using  rat  and  human  epidermis  in  flow- 
through  diffusion  cells.  The  test 
siibstance  vns  applied  at  two  dose 
levels,  200  ug/cm^  (high)  and  2  ug/cm^ 
(low),  and  assessed  over  24  hours.  A 
total  of  32  samples  (16  rat  and  16 
human)  were  used  at  the  high  dose 
level,  and  34  (17  rat  and  17  human)  at 
the  low  dose  level.  Samples  of  human 
skin  were  obtained  at  p>ostmortem. 
Himian  epidermis  was  prepared  from 
hill  thickness  skin  by  immersion  in 
water  at  60  degrees  Celsius  for  one 
minute.  Rat  epidermis  was  prepared  by 
soaking  the  skin  in  2M  sodium  bromide 


for  approximately  24  houra.  With 
respect  to  the  worker  exposuire  relevant 
time  of  eight  hours,  penetration  through 
human  sldn  was  16.7  times  less  at  the 
high  dose  tested  and  4.2  times  less  at 
the  low  dose  tested  than  through  rat 
skin. 

E.  Threshold  Effects 

The  established  Reference  Dose  (RfD) 
for  vinclozolin  is  based  on  a  2-year 
feeding  study  in  rats  with  a  threshold 
NOAEL  of  1.2  mg/kg/day.  Using  an 
uncertainty  factor  of  100,  the  R&)  is 
calculated  to  be  0.012  mg/kg/day. 

F.  Non-Threshold  Effects 

Vinclozolin  is  known  to  be  an  anti- 
androgenic  agent,  thus  the  consequence 
of  hormonal  imbalance  are  two-fold;  the 
primary  anti-androgenic  effect  is  a 
suppression  in  androgen  target  organs 
such  as  epidymides.  prostate  or  seminal 
vesicle,  whereas  stimiUation  is  seen  in 
organs  involved  in  steroid  hormone 
synthesis  (testes,  adrenals,  ovaries). 
Target  organs  for  hormones  must  be  able 
to  respond  to  changes  in  physiological 
leveb  of  hormones,  which  can  fluctuate 
significantiy  as  evidenced  by  the 
hormone  changes  during  the  female 
estrus  cycle.  It  was  indeed  demonstrated 
that  changes  induced  in  these  organs 
were  be  reveraible  when  hormone  levels 
return  to  normal  concentrations.  It  is 
only  when  hormone  imbalance 
continues  over  a  long  time  that 
irreversible  changes  occur. 

In  the  case  of  suppression  the  affected 
organ  is  forced  into  a  hypofunctional 
state.  Progressively,  the  organ  becomes 
hypotrophic  and  hypoplastic.  With 
stimulation  on  the  other  hand  the  initial 
changes  can  be  described  as 
hyperfunction,  hypertrophy  and 
hyperplasia.  As  mentioned  before,  it  is 
ordy  when  the  hormonal  imbalance 
continues  over  a  long  time  that  the 
ultimate  reversible  adaptation  of  the 
affected  organ  (hypoplasia  or 
hyperplasia)  is  still  not  sufficient  to 
handle  the  situation  and  only  then  an 
irreversible  transition  takes  place.  In  the 
case  of  hormonal  suppression  atrophy  is 
the  ultimate  consequence,  in  the  case  of 
stimulation,  the  ultimate  consequence 
are  tumors  in  the  affected  organs. 

It  is  thus  plausible  that  at  dose  levels 
which  do  not  result  in  hypertrophy/ 
hyp>erplasia  or  hypotrophy/hypoplasia 
the  ultimate  consequence  of  these 
adaptive  changes,  i.e.  tumora  or- 
atrophy,  resf)ectively,  cannot  occur.  For 
risk  assessment  purposes  this  mode  of 
action  offen  the  possibility  to  determine 
a  threshold  for  both  timior  formation 
and  atrophy  by  histopathological 
examination  of  the  hyper-  or  hypo- 
functional  oigan.  Thus,  at  dose  levels 


which  do  not  affiect  these  organs,  a 
mechanistic  NOAEL  can  be  defined  and 
risk  assessment  can  be  carried  out  using 
assessment  or  safety  factora. 

The  increase  in  neoplasia  observed  in 
the  adrenals,  ovaries  and  uterus  were 
only  seen  in  female  rats  at  the  high  dose 
levels  which  was  >143  mg/kg/day  of  the 
chronic  toxicity  study  and/or 
carcinogenicity  study.  As  determined  by 
BASF  and  EPA.  the  71  mg/kg/day  dose 
level  of  the  rat  chronic/oncogenicity 
toxicity  study  exceeded  the  criteria  for 
a  MTD.  Therefore,  based  the 
physiological  statiis  of  the  animals  may 
be  deteriorated  in  such  a  way  that  low 
dose  extrapolation  of  results  obtained  at 
this  dose  level  is  not  possible.  Similarly, 
the  liver  tumors  arising  in  the  mouse 
oncogenicity  at  the  1,411  mg/kg/day 
dose  level  in  which  severe  body  weight 
losses  and  significant  mortality  were 
observed,  clearly  exceeding  the  MTD  (as 
determined  by  BASF  and  EPA  -  Canoer 
Peer  Review  Documant.  September, 
1996)  and  is  not  relevant  for  risk 
assessment  purposes. 

Additionally,  vinclozolin  is  not  a 
genotoxic  agent  and  mechanistic  studies 
have  shown  the  increased  incidence  of 
liver  tumors  in  male  rat  and  female  mice 
is  a  result  of  liver  tiunor  promoting 
properties  of  the  test  substance.  f 

Vinclozolin  is  not  an  initiator  of  the 
carcinogenic  event  Based  on  the 
available  data,  the  mechanism  of 
promotion  is  the  induction  of  liver  cell 
proliferation  of  the  test  substance.  The 
data  available  also  indicate  that  dose 
levels  which  do  not  induce  liver  toxicity 
also  do  not  induce  cell  proliferation  nor 
enhance  the  carcinogenic  process. 
Therefore,  BASF  concludes  that  a 
threshold  for  liver  carcinogenicity  can 
be  defined  to  be  at  least  143  mg/kg/day 
in  the  rat  and  at  least  557  mg/kg/day  in 
the  mouse. 

Concerning  the  testicular  tumors 
(Leydig  cell  timiors).  results  of  the  long- 
term  studies  with  vinclozolin 
demonstrate  that  hormone-related 
carcinogenesis  was  only  observed  in 
rats,  and  with  the  exception  of  Leydig 
cell  tumors  only  at  dose  levels  which 
exceeded  the  MTD  criteria.  The 
relevance  of  Leydig  cell  tumon  to  men 
should  be  seen  in  the  light  that  this  is 
a  very  rare  hiunan  tumor  and  that  the 
precursor  change  (i.e.  Leydig  cell 
hyperplasia)  has  not  been  observed  in 
patients  treated  with  flutamide.  In 
addition,  the  toxicology  of  cimitidine,  a 
H2-receptor  antagonist  with  anti- 
androgenic  properties  resulting  in  a  size 
reduction  and  atrophy  of  the  prostate 
and  seminal  vesicles  in  chronic  rat 
studies.  Moreover,  an  increase  in  benign 
Leydig  cell  tumore,  and  a  decrease  in 


pituitary  and  mammary  tumor 
incidence  were  noted;  hence  a  toxicity 
potential  not  unlike  that  of  vinclozolin 
is  evident.  Despite  the  fact  that  over  30 
million  patients  have  been  treated  with 
cimitidine.  this  therapeutic  agent  has 
been  demonstrated  to  be  extremely  safe, 
clearly  indicating  that  the  rat  Leydig  cell 
txmiora  have  very  litUe  relevance  for 
humans.  A  similar  conclusion  is  drawn 
by  other  investigators  "Leydig  cell 
tumors  of  the  rat  have  limited 
significance  because  of  the  fundamental 
differences  in  testicular  control 
mechanisms."  It  is  therefore  concluded 
that  the  observed  neoplastic  changes  do 
not  pose  a  relevant  hazard  to  humans. 
EPA  in  the  September,  1996,  Cancer 
Peer  Review  Document,  came  to  the 
same  basic  conclusion  that  the  Leydig 
cell  tumora  are  a  very  unconmion  tumor 
type  in  himians  which  implies  the 
threshold  dose  for  humans  would  be 
greater  than  for  rats.  EPA  based  this 
conclusion  on  the  work  performed  by 
Dr.  C.  Capen  (Professor  Charles  C. 
Capen.  Leydig  Cell  Tumora:  Pathology. 
Physiology,  and  Mechanistic 
Considerations  in  Rats.  The  Toxicology 
Forum.  1994  Annual  Summer  Meeting, 
p.  110). 

In  the  EPA  Carcinogenicity  Peer 
Review  Document  of  September  1996, 
the  Agency  stated  "(Tlhis  classification 
of  Group  B2  was  l>ased  on  statistically 
significant  increases  in  multiple  tumor 
types  in  male  Wistar  rats  and  ovarian 
tumore  in  female  Wistar  rats  at  a  dose 
which  was  excessive.  The  MOE 
approach  was  chosen  because  the 
tumora  were  benign  at  dose  levels 
which  were  considered  to  be  excessive, 
and  there  was  littie  concern  for 
mutagencity  of  vinclozolin.  Mechanistic 
data  for  the  Leydig  cell  tumora  also 
provided  further  support  for  the  use  of 
the  MOE  approach."  It  is  BASF's 
imderatanding  that  EPA  has  performed 
another  Cancer  Peer  Review  in  January, 
1997.  This  rereview  is  based  the 
pathology  peer  review  performed  by  Dr. 
Charles  Capen  (Professor  of  Pathology  at 
The  Ohio  State  Univeraity)  concerning 
the  criteria  used  in  diagnosing  the 
ovarian  and  prostate  tumore  seem  in  the 
chronic/oncogenicity  rat  study  for 
vinclozolin  and  the  report  of  the  FIFRA 
Scientific  Advisory  Panel  (SAP) 
concerning  vinclozolin.  The  data 
generated  by  Dr.  Capen  were  also 
presented  to  the  SAP  by  BASF  and  are 
a  bases  for  the  conclusions  drawn  by  the 
Panel.  BASF  is  awaiting  the  result  of 
this  second  Cancer  Peer  Review. 

To  further  support  the  conclusion 
stated  above,  the  most  recent  meeting  of 
the  FIFRA  SAP  concluded  the 
following:  (Proceeding  of  the  October. 


1996,  meeting  were  issued  in  December, 
1996) 

"(Biased  on  these  data  (as  presented  by 
BASF  Corporation  and  EPA),  it  is  Car  from 
established  that  vinclozolin  is  carcinogenic 
to  the  rat  It  is  not  ruled  out,  however.  In 
addition,  there  is  little  concern  for 
mutagenicity  as  expressed  by  the  Agency 
reviews... 

"(Biased  on  (1),  vn  would  consider  the 
possibility  that  vinclozolin  is  a  carcinogen  in 
rats  or  mice,  but  the  evidence  for  this  is  not 
compelling.  The  Panel  believes  that  the 
classification  of  vinclozoliD  using  the  new 
guidelines  would  be  "not  likely  to  be  a 
carcinogenic  hazard  to  humaits..." 

"(Tlhe  most  appropriate  method  of  risk 
quantification  is  on  a  non-linear  model.  MOE 
approach  based  on  a  NOEL  for  non- 
neoplastic eSects..." 

Therefore  both  the  Agency  and  the 
SAP  have  agreed  that  vinclozolin 
should  be  regidated  as  a  threshold 
chemical  using  the  standard  margin  of 
exposure  approach,  BASF  concura  with 
those  opinions. 

G.  Aggregate  Exposure 

1.  Dietary  exposure.  For  the  pmpose 
of  assessing  the  potential  chronic 
dietary  exposure,  BASF  has  estimated 
aggregate  exposure  based  on  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  for  all  exisiting  tolerances  and 
registered  uses  of  vinclozolin  including 
the  proposed  tolerance  of  vinclozolin  on 
succulent  beans  at  5.0  ppm.  In  this 
analysis  tolerance  levels  were  used  for 
all  crops  except  stonefruit  were  used.  In 
the  case  of  stonefruit,  anticipated 
residues  based  on  the  available  residue 
data.  Where  reliable  data  were  available 
and  acceptable  to  the  Agency  percent 
crop  treated  was  also  used.  Tlds 
analysis  revealed  that  for  the  general 
U.S.  population  and  children  -  ages  1- 
6  (the  most  sensitive  sub-population), 
vinclozolin  treated  crops  utilized  25 
percent  and  45  percent,  respectively,  of 
the  RfD  (0.012  /kg/day).  BASF  estimates 
that  withdrawal  of  the  tolerances  in 
prunes,  plums,  tomatoes,  grapes  (except 
those  grown  for  wine  production)  and 
raisins  will  reduce  the  percent  RfD 
consumed  by  at  least  one-third; 
reducing  the  percent  RfD  consumed  in 
children  -  ages  1-6  from  45  percent  to 
30  percent  and  for  the  general 
population  bom  25  percent  to  16 
percent.  BASF  is  currenUy  analyzing  the 
available  monitoring  data  for 
vinclozolin  residues  to  determine  the 
actual  exjMDsure  to  vinclozolin  residues. 
Preliminary  analysis  indicates  that  no 
sub-population  in  the  United  States  is 
exp<wed  to  over  1  percent  of  the  RfD. 

EPA  has  expressed  concern  for  acute 
dietary  risk  in  the  draft  RED  for  the 
subgroup  population  -women  of 


childbearing  age  (13  yeara  and  older) 
due  to  the  hormonal  effects  of 
vinclozolin. 

In  response  to  this  concern,  BASF 
requested  that  Technical  Assessment 
Systems,  Inc.  (TAS).  conduct  an  acute 
dietary  analysis  for^rlnclozolin  that 
used  the  current  consumption  data  and 
exposure  models  capable  of  calculating 
a  real  world  estimates  of  potential 
exposure  to  residues  in  food. 

The  acute  exposure  analysis,  utilized 
the  principles  of  Tier  1  and  Tier  3 
analyzes  presented  to  the  FIFRA 
Science  Advisory  Panel  in  September, 
1995,  and  subsequentiy  implemented  by 
OPP/EPA.  Using  appropriate 
methodology,  available  residue 
distribution  data,  and  percent  crop 
treated  information  it  was  determined 
the  margin  of  exposure  to  the  most 
sensitive  sub-population  exceeded  100 
(the  value  generally  accepted  by  the 
Agency  as  sufBcient)  at  the  very 
conservative  99.9th  percentile  of  the 
population;  when  ail  crops  having 
tolerances;  plus  succulent  beans  and 
cranberries  were  included  in  the 
analysis.  When  prunes,  plums  tomatoes, 
grapes  (excluding  those  grown  for  wine 
production)  and  raisins  were  removed 
from  the  analysis,  the  margin  of 
exposure  at  the  99.9th  percentile  was 
determined  to  be  425  for  women  of 
childbearing  age. 

2.  "Other"  Exposure.  Other  potential 
sources  of  potential  exposure  to 
vinclozolin  for  the  general  population  to 
residues  of  vinclozolin  are  residues  in 
drinking  water  and  exposure  from  non- 
occupational sources.  For  drinking 
water,  based  on  the  available 
environmental  fate  data,  BASF  does  not 
anticipate  routine  exposure  to  residues 
of  vinclozolin  in  drinking  water.  There 
is  no  established  Maximum 
Concentration  Level  (MCL)  or  Health 
Advisory  Level  (HAL)  for  vinclozolin 
under  the  Safe  Drinking  Water  Act 
(SDWA). 

For  non-occupational  exposure, 
vinclozolin  is  included  in  a  number  of 
formulations  used  for  professional 
treatment  of  golf-courses  and  turf. 
Posting  and  notification  procedures 
ensure  that  there  is  no  exposure  to  the 
general  public  either  during  or 
following  treatment. 

BASF  has  a  flowable  formulation 
containing  vinclozolin  which  is 
available  to  the  homeowner  for  use  on 
residential  la%vns.  Treatment  rates  (1.0 
oz  a.i./l.OOO  sq.  ft.)  and  the  number  of 
treatments  allowed  per  year  are  low. 
BASF  believes  that  this  minor  use  will 
not  impact  significantiy  on  the  aggregate 
exposure  to  vinclozolin  since  this  use 
represents  less  than  0.5  percent  of  total 
vinclozolin  use. 
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Additionally,  for  the  homeowner 
handler  and  homeowner 
postapplication,  EPA  has  estimated 
these  non-occupational  exposure  for 
vinclozolin  in  the  draft  Registration 
Eligibility  Document  issued  to  BASF  on 
February  2.  1996.  EPA  stated  the 
following: 

a.  'The  MOE's  for  homeowners 
handlers  were  greater  than  100  for  both 
the  low-pressure  hand-held  sprayer  and 
backpack  sprayer  assuming  long-sleeve 
shirt,  long  pants,  shoes,  and  socks  are 
worn  All  homeowner  handlers  were 
assumed  not  be  exposed  seven  days  or 
more  in  a  90-day  period  and,  the  short- 
term  endpoint  is  used  in  determining 
the  MOE's.  The  Application  rate  for 
homeowners  was  assumed  to  be  five 
gallons  of  dilute  spray  per  day." 

b.  In  a  simmilar  analysis  for 
postapplication  exposure  for 
homeowners  a  margin  of  exposure 
greater  chan  100  was  calculated  based 
on  a  worst  case  analysis  using 
strawberry  data  as  a  surrogate. 

Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data,  and 
the  assessment  discussed  above.  BASF 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  residues  of 
vinclozolin,  including  all  anticipated 
dietary  exposure. 

H-  Cumulative  Exposure 

BASF  has  considered  the  potsntial  for 
cumulative  effects  of  vinclozolin  and 
other  substances  that  have  a  common 
mechanism  of  toxicity.  BASF  is  aware  of 
two  other  substance  active  ingredients 
which  are  structurally  similar, 
iprodione  and  procymidone.  However, 
BASF  believes  that  consideration  of  a 
common  mechanism  of  toxicity  is  not 
appropriate  at  this  time.  This 
conclusion  was  similarly  drawn  by 
Rhone-Poulenc  the  manufacturer  of 
iprodione  in  a  recent  Notice  of  Filing  for 
that  compoimd. 

The  Agency  has  previously  noted 
both  structural  and  toxicological 
similarities  between  iprodione, 
procymidone.  and  vinclozolin.  BASF 
believes  that  there  are  clear  differences 
in  both  the  type  and  magnitude  of 
effects  observed  after  exposure  to 
vinclozolin  when  contrasted  with 
iprodione.  BASF  believes  that  there  is 
no  reliable  data  to  Indicate  cumulative 
effects  should  be  considered  in 
reference  to  iprodione.  As  to 
procymidone,  BASF  is  unaware  of  any 
conclusive  data  that  would  indicate  a 
common  mode  of  action  with 
procymidone.  It  should  also  be  noted 
that  procymidone's  tolerances  are 
limited  to  grapes  grown  for  wine 
production  outside  the  United  States. 


I.  Determination  of  Safety  for  U.S. 
Population 

Reference  Dose  (RfD):  Using  the 
exposure  assumptions  described  above 
and  the  completeness  and  the  reliability 
of  the  toxicity  data,  BASF  has  estimated 
that  aggregate  exposure  to  vinclozolin 
will  utilize  less  than  16  percent  of  the 
RfD  for  the  US  population.  EPA 
generally  has  no  concern  for  exposing 
below  100  percent  of  the  RfD.  Therefore, 
based  on  the  completeness  and 
reliability  of  the  toxicity  data,  and  the 
exposure  assessment  discussed  above, 
BASF  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  frt>m  aggregate  exposure  to 
residues  of  vinclozolin,  including  all 
anticipated  dietary  exposure  and  all 
other  non-occupational  exposures. 

/.  Determination  of  Safety  for  Infants 
and  Children 

Reference  Dose:  Based  on  the 
completeness  of  vinclozolin's 
toxicological  database  and  the  risk 
assessment  information  cited  above 
BASF  believes  the  RfD  used  to  assess 
safety  to  children  should  be  the  same  as 
that  for  the  general  population,  0.012 
mg/kg/day.  BASF  concluded  that  the 
most  sensitive  child  population  group  is 
that  of  children  ages  1  to  6.  BASF  has 
calculated  that  the  exposure  to  this 
group  to  be  <30  percent  of  the  RfD  for 
all  uses  including  that  proposed  in  this 
document.  Therefore,  based  on  the 
completeness  and  reliability  of  the 
toxicity  data,  and  the  exposure 
assessment  discussed  above.  BASF 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  frtim  aggregate 
exposure  to  residues  of  vinclozolin, 
including  all  anticipated  dietary 
exposure  and  all  other  non-occupational 
exposiues. 

K.  Other  Considerations 

The  qualitative  nature  of  the  residues 
in  plants  is  adequately  understood. 
Residues  of  the  parent  molecule,  and 
metabolites  containing  the  3,5- 
dichloroaniline  moiety  are  the  only 
residues  of  concern.  There  is  a  practical 
analytical  method  for  detecting  and 
measuring  levels  of  vinclozolin  in  or  on 
food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  set  in  these 
tolerances.  There  has  been  no  need  to 
establish  meat,  milk,  poultry  or  egg 
tolerances  as  the  crops  including 
succulent  beans  on  which  vinclozolin  is 
used  do  not  represent  animal  feed  items. 

L.  International  Tolerances 

A  maximum  residue  level  for 
succulent  beans  has  not  been 


established  for  vinclozolin  by  the  Codex 
Alimentarius  Conunission. 

M.  Conclusions 

BASF  Corporation  believes  that  the 
proposed  use  of  vinclozolin  on  snap 
beans  would  not  pose  a  significant  risk 
to  human  health,  including  that  of 
infants  and  children,  and  is  in 
compliance  with  the  requirements  of  the 
Food  Quality  Protection  Act  of  1996. 
Moreover,  BASF  believes  that  the 
proposed  tolerance  for  vinclozolin  on 
snap  beans  should  be  established. 

n.  Public  Record 

Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  docket  control  number, 
(PF-7201.  All  vmtten  comments  filed  in 
response  to  this  petition  will  be 
available  in  the  Public  Response  and 
Program  Resources  Branch,  at  the 
address  given  above  bom  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

A  record  has  been  established  for  this 
notice  under  docket  control  number 
(PF-7201  including  conmtients  and  data 
submitted  electronically  as  described 
t)elow).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-dockul0upainail.epa.gov 

Electronic  comments  must  be 
submitted  as  ASCII  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Authority:  21  U.S.C  346a. 


LiatofSubiectB 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping. 

Dated:  March  10, 1997. 

Stephen  L.  Johnaon, 

Director,  Registration  Division,  Office  of 
Pesticide  Progmms. 

(PR  Doc.  97-6909  Filed  3-18-97;  8:45  am] 
BIUMQ  CODE  asaO-60-F 

[OPP-181037:  FRL  SSO^Sl 

Dimethomorph;  Receipt  of  Application 
for  Emergency  Exemption,  Solicitation 
of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

StMIMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Florida 
Department  of  Agriculture  and 
Consumer  Services  (hereafter  referred  to 
as  the  "Applicant")  to  use  the  pesticide 
dimethomorph  (CAS  110488-70-5)  to 
treat  up  to  7,250  acres  of  tobacco  to 
control  metalaxyl-resistant  blue 
mold.The  Applicant  proposes  the  use  of 
a  new  (unregistered)  chemical; 
therefore,  in  accordance  with  40  CFR 
166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  April  3, 1997. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  '•OPP-181037,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPP-181037).  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 


filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foujad 
below  in  this  dociunent 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  iMl  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
bom  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  SL,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
niunber  and  e-mail:  Floor  6,  Crystal 
Station  #1,  2800  Jefferson  Davis 
Highway.  Arlington,  VA,  (703)  308- 
8326:  e-mail: 

pemberton.libby^pamail.epa.gov. 
SUPPI^yBfTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
&x>m  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  sudb 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  dimethomorph 
on  tobacco  to  control  blue  mold. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request 

In  1995  and  1996  a  national  epidemic 
of  tobacco  blue  mold,  caused  by 
metalaxyl-resistant  strains  of  the 
pathogen,  occurred.  Resistant  strains  are 
becoming  more  widely  disseminated,  a 
situation  which  is  exacerbated  with  a 
protracted  wet  weather  pattern. 
Previously,  blue  mold  was  controlled 
primarily  by  treatment  with  metalaxyl, 
with  significant  assistance  bom  ferbam 
and  mancozeb.  A  very  high  level  of 
control  was  possible  with  these 
materials  until  metalaxyl-resistant 
strains  appeared.  Labeled  pesticides 
made  under  ideal  spray  conditions  but 
high  disease  pressure  do  not  provide 
acceptable  economic  levels  of  control. 
The  Applicant  states  that  presendy, 
there  are  no  fungicides  registered  in  the 


U.S.  that  will  provide  adequate  control 
of  the  metalaxyl-resistant  strains  of  blue 
mold.  The  Applicant  states  that 
dimethomorph  has  been  shown  to  be 
effective  against  these  strains  of  blue 
mold.  Dimethomorph  holds  current 
registrations  throu^out  many  European 
coimtries.  The  Applicant  estimates  that 
losses  in  1997  could  be  greater  than  $7 
million  without  use  of  dimethomorph. 
Under  appropriate  conditions,  it  is 
possible  that  this  disease  could  develop 
to  epidemic  proportions,  causing  major 
changes  and  losses  to  the  U.S.  tobacco 
industry. 

The  Applicant  proposes  to  apply 
dimethomorph  at  a  miiYitniim  rate  of 
0.225  lbs.  a.i.  (2.5  lbs.  of  product)  per 
acre,  by  ground  with  a  maximum  of  5 
applications  per  crop,  to  a  mHyinnim  of 
7.250  acres  of  tobacco. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application.  The 
regulations  governing  section  18  require 
publication  of  a  notice  of  receipt  of  an 
application  for  a  specific  exemption 
proposing  use  of  a  new  chemical  (i.e., 
an  active  ingredient  not  contained  in 
any  currenUy  registered  pesticide).  Such 
notice  provides  for  opportunity  for 
public  conunent  on  the  application. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
181037]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

The  puolic  record  is  located  in  Room 
1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mail  #2,     « 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at 

opp-Docket^painaii.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
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official  record  which  will  also  Laclude 
all  comments  submitted  directly  in 
writing.  The  official  rulemaking  record 
is  the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Florida  Department  of  Agriculture  and 
Consumer  Services. 

Dated:  March  5, 1997. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  97-6655  Filed  3-18-97;  8:45  am] 

aaUNO  CODE  aB«0-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notic«  of  a  Correction  to  a  Public 
Information  Collections  Submitted  to 
0MB  for  Review  and  Approval 

March  13. 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currendy  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
{Arformance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  thej>urden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  1 1 ,  1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 


time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission.  Room 
234. 1919  M  St..  NW..  Washington.  DC 
20554  or  via  internet  to 
dconway^cc.gov  and  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB  725 
17th  Sti«et,  NW.,  Washington.  DC  20503 
or  fain_t@al.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  £)orothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway^cc.gov. 
SUPPLBklENTARY  INFORMATKM:  The 
Commission  adopted  rules  and  policies 
to  streamline  application  and  licensing 
requirements  for  satellite  space  and 
earth  stations  under  the  Commission's 
rules  regarding  satellite 
communications.  A  summary  of  the 
Commission's  Report  and  Order  in  IB 
Docket  No.  95-117,  FCC  96-425,  was 
published  in  the  Federal  Register  at  62 
FR  5924  (February  10,  1997).  The 
information  collection  contained  in  that 
summary  is  being  corrected  here  to 
reflect  an  increase  in  the  number  of 
respondents  (from  1275  to  1300)  and  a 
corresponding  increase  in  the  total 
annual  burden  (from  2550  to  2600).  The 
estimated  costs  per  application  type 
remain  the  same.  However,  the 
estimated  fee  costs  have  been  increased 
to  reflect  the  additional  submissions. 
0^4B  Approval  Number  3060-0678. 

Title:  Streamlining  the  Commission's 
Rules  and  Regulations  for  Satellite 
Application  and  Licensing  Procedures. 

Form  No.:  FCC  Form  312. 

Type  of  Review:  Revision  of  existing 
collections. 

Respondents:  Businesses  or  other  for 
profit,  including  small  businesses. 

Number  of  Respondents:  1,300. 

Estimated  Time  Per  Response:  The 
Commission  estimates  all  respondents 
will  hire  an  attorney  or  legal  assistant  to 
complete  the  form.  The  time  to  retain 
these  services  is  2  hours  per  respondent. 

Total  Annual  Burden:  2,600  hours. 

Estimated  Costs  Per  Respondent:  This 
includes  the  charges  for  hiring  an 
attorney,  legal  assistant,  or  engineer  at 
$150  an  hour  to  complete  the 
submissions.  The  estimated  average 
time  to  complete  the  Form  312  is  10 
hours  per  response.  The  estimated 
average  time  to  complete,  space  station 
submissions  is  20  hours  per  response. 
The  estimated  average  time  to  complete 
the  ASIA  submission  is  24  hours  per 
response.  Earth  station  submissions: 
$1935.  ($1500  for  Form  312;  $375 
remainder  of  application;  $60  for 


outside  hire.)  Space  station 
submissions:  $4560  ($1500  for  Form 
312;  $3000  for  remainder  of  submission; 
$60  for  outside  hire).  ASIA  submissions: 
$3,660  ($3,600  for  submission;  $60  for 
outside  hire).  Fee  amounts  vary  by  type 
of  service  and  application.  Total  fee 
estimates  for  industry:  $5,803,770.00. 
Needs  and  Uses:  In  accordance  with 
the  Communications  Act,  the 
information  collected  will  be  used  by 
the  Commission  in  evaluating 
applications  requesting  authority  to 
operate  pursuant  to  Part  25  of  the  "^ 
Commission's  rules.  The  information 
will  be  used  to  determine  the  legal, 
technical,  and  financial  ability  of  the 
applicants  and  will  assist  the 
Commission  in  determining  whether 
grant  of  such  authorizations  ars  in  the 
public  interest. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  97-6898  Filed  3-18-97;  8:45  am] 

MJJNQ  CODE  6712-01-F 


Notico  of  Public  Information 
Collections  Submitted  to  OMB  lor 
Review  and  Approval 

March  11,  1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)way8  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  18, 1997. 


If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission.  Room 
234. 1919  M  SL.  NW.,  Washington.  DC 
20554  or  via  internet  to 
dconway@fcc.gov  and  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB  725 
17th  Stiwt,  NW.,  Washington,  DC  20503 
or  fain_t@al.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 
SUPPt^MENTARY  INFORMATION: 
OMB  Approval  Number.  3060-0728. 

Title:  Supplemental  Information 
Required  for  Taxpayer  Identifying 
Number  for  the  E>ebt  Collection. 

Form  No.:  W A. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Individuals;  business  or 
other  for-profit;  State  or  local 
governments;  non-for-profit 
insititutions. 

Number  of  Respondents:  10.469.716. 

Estimated  Time  Per  Response:  .017 
hours. 

Total  Annual  Burden:  177.985  hours. 

Needs  and  Uses:  The  information  will 
be  used  by  the  Commission  to  comply 
with  Public  Law  104-134.  Onmibus 
Consolidated  Recissions  and 
Appropriations  Act  of  1996.  Chapter  10 
requires  each  Federal  agency  to  obtain 
for  each  person  doing  business  with  it 
their  Taxpayer  Identification  Number 
(TIN).  In  cases  of  individuals  the 
number  is  the  person's  Social  Security 
Number  (SSN);  in  the  case  of  a  business, 
it  is  the  Employer  Identification  Niunber 
(EIN)  as  assigned  by  the  the  Internal 
Revenue  Service,  U.S.  Department  of 
Treasury. 
O^^B  Approval  Number.  3060-0048. 

Title:  Application  for  Consent  to 
Tranfer  of  Control. 

Form  No.:  FCC  704. 

Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  Business  or  other  for- 
profit 

Number  of  Respondents:  800. 

Estimated  Time  Per  Response:  8 
hours. 

Total  Annual  Burden:  6,400  hours. 

Estimated  Cost  Per  Respondent:  $70 
filing  fee. 

Needs  and  Uses:  Section  301(d)  of  the 
Communications  Act  requires  that 
common  carters  and  noncommon  carrier 


permitees  or  licensees  contemplating  a 
transfer  of  control  apply  for  authority  to 
make  such  transfrer.  Ruleparts  21.  23, 
25  and  101  of  the  FCC  Rules  and 
Regulations  promulgate  Section  310(d) 
of  the  Act.  In  addition  to  information 
specified  on  the  formapplicants  may  be 
required  to  file  other  information.  The 
information  is  used  by  the  Cmmission  to 
determine  whehter  an  entity  seeking 
control  of  an  existing  permitee  or 
licensee  is  legally  and  financially 
qualified  to  become  a  common  carrier  or 
noncommon  carrier  telecommunications 
licensee.  If  the  information  is  not 
submitted  the  determination  could  not 
be  made.  The  form  is  being  revised  to 
include  a  space  for  the  applicant's 
internet  address.  The  yes/no  question 
for  the  drug  certification  has  been 
deleted  and  certification  to  this  item  has 
been  made  part  of  the  certification  text. 
The  Commission  is  also  seeking 
approval  to  collect  the  applicant's 
Taxpayer  Identification  Number  to 
comply  with  the  Debt  Collection 
Improvement  Act  of  1996. 
OMB  Approval  Number.  3060-0012. 

Title:  Application  for  Additional  Time 
to  Construct  a  Radio  Station. 
Fonn  Afo..  FCC  701. 
Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  200. 
Estimated  Time  Per  Response:  2 
hours. 

Total  Annual  Burden:  400  hours. 
Estimated  Cost  Per  Respondent:  $70 
filing  fee. 

Needs  and  Uses:  FCC  Form  701  is 
used  when  applying  for  additional  time 
to  construct  a  radio  or  satellite  station. 
Section  308,  309,  and  319  of  the 
Communications  Act  are  the  legal 
authorities  for  the  requirement. 
Ruleparts  21.  23,  25  and  101  promulgate 
the  collection.  In  addition  to  the 
requirements  in  the  form^  applicants 
may  be  suject  to  other  requirements. 
FCC  701  is  used  by  agency  staff  to 
determine  whehter  ot  grant  the 
applicant's  request  for  an  additional 
period  of  time  to  construct  a  station.  A 
space  for  the  applicant  to  provide  an 
internet  address  is  being  added  to  the 
form.  The  yes/no  question  for  the  drug 
certification  has  been  deleted  and 
certification  to  this  item  has  been  made 
part  of  the  Certification  text  The 
Commission  is  also  seeking  approval  to 
collect  the  applicant's  Taxpayer 
Identification  Number  to  comply  with 
the  Debt  Collection  Improvement  Act  of 
1996. 
OMB  Approval  Number.  3060-0093. 


Title:  Application  for  Renewal  of 
Radio  Station  License  in  Specified 
Services. 
Fonn  No.:  PCC  405. 
Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  540. 
Estimated  Time  Per  Response:  2.25 
hours. 
Total  Annual  Burden:  1,215  hours. 
Estimated  Cost  Per  Respondent:  $45 
filing  fee. 

Needs  and  Use:  "Tie  FCC  405  is  used 
by  all  common  carriers  and  Multipoint 
Distribution  Service  non-common 
carriers  to  apply  for  renewal  of  radio 
station  Ucenses.  Section  307(c)  of  the 
Communicatios  Act  limits  the  term  of 
common  carrier  radio  licenses  to  ten 
years  and  requires  that  written 
applications  be  submitted  for  renewal. 
FCC  Form  405  is  required  by  47  CFR 
Parts  5,  21,  22, 23,  25  and  101.  The  form 
is  being  revised  to  include  a  space  for 
the  applicants  internet  address.  The  yes/ 
no  question  relating  to  the  NEPA  and 
drug  certification  has  been  deleted  and 
certification  to  this  item  has  been  made 
part  of  the  Certification  text.  The 
Commission  is  also  seeking  approval  to 
collect  the  apphcant's  Taxpayer 
Identification  Niunber  to  comply  with 
the  Debt  Collection  Improvement  Act  of 
1996.  In  the  near  future  the  Commission 
is  also  going  to  implement  electronic 
filing  for  this  type  of  renewal  as  part  of 
the  "generic  renewal"  FCC  Form  900. 
The  burden  for  the  405  will  be  adjusted 
accordingly  once  the  new  electronic 
renewal  form  has  been  implemented 
and  the  frequency  of  use  can  be 
determined. 
OMB  Approval  Number:  3060-^)551. 

Title-.  47  CFR  76.1002  Specific  un&ir 
practices  prohibited. 

Type  of  Review.  Extension  of  a 
currently  approved  information 
collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  52  (26 
petitions  and  26  oppositions). 

Estimated  Time  Per  Response:  1-25 
hours.  We  estimate  the  total  burden  in 
undergoing  all  aspects  of  the  proceeding 
to  be  25  hours.  We  estimate  that  50%  of 
entities  will  use  outside  counsel  and 
will  undergo  a  biuden  of  1  hour  to 
coordinate  information  with  outside 
counsel. 

Total  Annual  Burden:  676  hours.  (26 
respondents  with  outside  counsel  x  1 
hour  =  26  hours.  26  respondents 
without  outside  counsel  x  25  hours  = 
650  hours.). 

Estimated  Costs  to  Respondents: 
$97,500.  26  respondents  using  outside 
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counsel  at  $150  per  hour  =  26  x  25 
hours  X  $150  =  $97,500. 

Needs  and  Uses:  Section  628  of  the 
Communications  Act  of  1934  directs  the 
Commission  to  prescribe  rules  to 
prohibit  exclusive  contracts  between 
cable  operators  and  vertically  integrated 
satellite  cable  and  broadcast 
programming  vendors,  that  prevent  a 
multichannel  video  programming 
distributor  &om  obtaining  satellite  cable 
or  satellite  broadcast  programming  for 
distribution  to  persons  in  areas  served 
by  a  cable  operator  unless  the 
Commission  determines  that  the 
exclusive  contract  is  in  the  public 
interest.  Pursuant  to  the  legislative 
mandate  of  Section  19  of  the  1992  Cable 
Act  (SecUon  628(c)(2)(D)  of  the  Act),  the 
Commission  adopted  a  Report  and 
Oder  on  April  1,  1993,  in  MM  Docket 
No.  92-265,  which,  among  other  things, 
added  new  Section  76.1002  to  the 
Commission's  Rules  requiring  any 
vertically  integrated  programmer  or  any 
cable  operator  seeking  to  execute  an 
exclusive  contract,  to  seek  and  obtain 
the  Commission's  public  interest 
judgement  before  doing  so  by  filing  a 
"petition  for  exclusivity." 

On  April  9,  1996,  the  Commission 
released  Order  and  Notice  of  Proposed 
Rulemaking,  Cable  Reform: 
Implementation  of  the 
Telecommimications  Act  of  1996  ("1996 
Act").  This  rulemaking  amended  the 
Commission's  cable  television  rules 
pursuant  to  the  February  8, 1996 
enactment  of  the  1996  Act.  Specifically. 
Section  301(j)  of  the  1996  Act  expands 
the  applicability  of  the  Commission's 
program  access  provisions  to  include 
cable  operators,  as  well  as  conmion 
earners  and  their  affiliates  that  provide 
video  programming  by  any  means 
directly  to  subscribers. 

The  information  will  be  used  by 
Commission  staff  to  determine  on  a 
ciao  by-case  basis  whether  particular 
exclusive  contracts  for  cable  television 
programming  comply  with  the  statutory 
public  interest  standard  of  Section  19  of 
the  1992  Cable  Act  and  Section  628  of 
the  Communications  Act  of  1934,  as 
amended. 
OMB  Approval  Number.  3060-0552. 

Title-.  47  CFR  76.1003  Adjudicatory 
proceeding. 

Type  ofneview.  Extension  of  a 
currently  approved  information 
collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  24  (12 
complainants  and  12  defendants). 

Estimated  Time  Per  Response:  1-20 
hours.  The  Commission  estimates  a 
burden  of  20  hours  for  each  entity  to 
undergo  all  aspects  of  the  program 


access  complaint  proceeding,  including 
preliminary  notices,  responses  to 
notices,  complaints,  answers  to 
complaints,  and  replies  to  answers.  We 
estimate  that  50%  of  entities  will  use 
outside  counsel  and  will  undergo  a 
burden  of  1  hoiu  to  coordinate 
information  with  outside  counsel. 

Total  Annual  Burden:  252  hours.  (12 
respondents  with  outside  coimsel  x  1 
hour  =  12  hours.  12  respondents 
without  outside  counsel  x  20  hours  = 
240  hours.) 

Estimated  Costs  to  Respondents: 
$36,000.  We  estimate  that  entities  using 
outside  counsel  will  pay  $150  per  hour 
for  services.  12  respondents  x  20  hours 
X  $150  =  $36,000. 

Needs  and  Uses:  Section  19  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  (1992 
Cable  Act)  added  new  Section  628  to  the 
Commimications  Act  of  1934  (the  Act). 
The  program  access  provisions  of 
Section  628  proscribe  a  cable  operator, 
a  satellite  cable  programming  vendor  in 
which  a  cable  operator  has  an 
attributable  interest,  or  a  satellite 
broadcast  programming  vendor  from 
engaging  in  unfair  practices  and  directs 
the  Commission  to,  among  other  things, 
prescribe  regulations  to  provide  for  an 
expedited  review  of  any  complaints 
made  under  this  Section.  Accordingly, 
the  Commission  adopted  a  Report  and 
Order  on  April  1, 1993,  in  MM  Docket 
No.  92-265,  which  added  Section 
76.1003  to  its  rules.  Section  76.1003 
provides  that  any  aggrieved 
multichannel  video  progranmiing 
distributor  intending  to  file  a  program 
access  complaint  must  first  notify  the 
potential  defendant  cable  operator,  and/ 
or  the  potential  defendant  satellite  cable 
programming  vendor  or  satellite 
broadcast  programming  vendor,  that  it 
intends  to  file  such  a  complaint  with  the 
Commission.  If  the  [>arties  cannot 
resolve  the  dispute,  the  complainant 
may  file  a  complaint  with  the 
Commission,  commencing  an 
adjudicatory  proceeding. 

On  April  9,  1996,  the  Commission 
released  Order  and  Notice  of  Proposed 
Rulemaking.  Cable  Reform: 
Implementation  of  the 
Telecommunications  Act  of  1996.  TTiis 
rulemaking  amended  the  Commission's 
cable  television  rules  pursuant  to  the 
February  8, 1996  enactment  of  the 
Telecommunications  Act  of  1996  ("1996 
Act").  Specifically,  Section  301  (j)  of  the 
1996  Act  expands  the  applicability  of 
the  Commission's  program  access 
provisions  to  include  cable  operators,  as 
well  as  conunon  carriers  and  their 
affiliates  that  provide  video 
programmiitg  by  any  means  directly  to 
subscribers. 


The  information  will  be  used  by 
Conmaission  staff  to  resolve  disputes 
alleging  unfair  methods  of  competition 
and  deceptive  practices  by  a  cable 
operator,  a  satellite  cable  programming 
vendor  in  which  a  cable  operator  has  an 
attributable  interest,  or  a  satellite 
broadcast  programming  vendor  where 
the  purpose  or  effect  of  which  is  to 
hinder  significantly  or  to  prevent  any 
multichannel  video  programming 
distributor  from  providing  satellite  cable 
programming  or  satellite  broadcast 
programming  to  subscribers  or 
consumers. 
OMB  Approval  Number.  3060-0580. 

Title:  Section  76.504  limits  on 
carriage  of  vertically  integrated 
programming. 
Form  No.:N/A. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  1,500. 
Estimated  Time  Per  Response:  15 
hours. 

Total  Annual  Burden:  22,500  hours. 
Cost  to  Respondents:  $7,500.  ($5  per 
respondent  for  photocopying  and 
administrative  expenses  associated  with 
recordkeeping.) 

Needs  and  Uses:  47  CFR  76.504 
requires  cable  operators  to  maintain 
records  regarding  the  natiu«  and  extent 
of  their  attributable  interests  in  all  video 
programming  services  as  well  as 
information  regarding  their  carriage  of 
such  vertically  integrated  video 
programming  services  on  cable  systems 
in  which  they  also  have  an  attributable 
interest  These  records  must  be 
maintained  in  operators'  public  files  for 
a  period  of  3  years.  The  records  are  to 
be  made  available  to  members  of  the 
public,  local  franchising  authorities  and 
the  Commission  on  reasonable  notice 
and  during  regular  business  hours.  The 
records  will  be  reviewed  by  local 
franchising  authorities  and  the 
Commission  to  monitor  compliance 
with  channel  occupancy  limits  in 
respective  local  franchise  areas.  In  1993, 
the  Commission's  initial  estimate  of  the 
burden  of  complying  with  this 
information  collection  requirement 
incorrectly  based  the  number  of 
respondents  on  the  number  of 
community  units  in  the  country,  instead 
of  the  number  of  cable  op>erators.  The 
number  of  respondents  was  thus 
estimated  to  be  31,000.  Recent  publicly 
available  information  on  hand  in  the 
Commission  indicates  that  there  are 
currently  1,468  existing  cable  operators. 
To  adjust  for  prospective  new  market 
entries,  we  therefore  have  used  the 
number  1,500  in  our  estimate  of  the 


number  of  respondents  impacted  by  this 
collection. 

Federal  Conununications  Commission. 
William  F.  Caton. 
g.      Acting  Secretary. 

IFRTtoc.  97-6899  Filed  3-1&-97;  8:45  am] 
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Auction  of  Satellite  Digital  Audio  Radio 
Service;  Auction  Notice  and  Rilng 
Requirements  For  2  OARS  Licenses 
Scheduled  for  April  1, 1997 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Notice. 

summary:  The  Wireless 
Telecommunications  Bureau  annoimced 
the  application  procedures  for  the 
upcoming  DARS  auction  (Auction  #15) 
in  a  Public  Notice  dated  March  6. 1997. 
The  auction  is  scheduled  to  begin  on 
April  1. 1997  and  will  consist  of  two 
nationwide  licenses.  The  purpose  and 
intent  of  the  notice  is  to  inform  the 
general  public  and  the  foiu-  DARS 
applicants  of  the  auction  procedures  the 
Commission  will  utilize  in  Auction  #15 
and  the  filing  requirements  to  become 
an  eligible  bidder. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Amy  Zoslov,  Christina  Clearwater,  or 
Ruby  Hough,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660,  or  Rosalee  Chiara.  at  (202) 
418-0754,  or  Ron  Repasi.  at  (202)  41»- 
0768,  of  the  International  Bureau. 

SUPPLEMENTARY  INFORMATION: 

1.  Auction  Date:  9  a.m..  Eastern  Time. 
April  1,  1997.  The  precise  schedule  for 
bidding  will  be  announced  by  Public 
Notice  prior  to  the  start  of  the  auction. 

2.  Auction  Methodology: 
Simultaneous  multiple  round  auction. 
Bidding  will  be  permitted  only  at  the 
FCC  Auction  site.  2  Massachusetts 
Avenue,  NE..  Washington.  DC.  (adjacent 
to  Union  Station;  entrance  oh  Nordi 
Capitol  Street).  Telephonic  bids  and 
electronic  bids  fixim  remote  locations 
will  not  be  accepted. 

3.  Licenses  to  oe  Auctioned:  Two 
nationwide  licenses  will  be  auctioned  in 
the  satellite  Digital  Audio  Radio  Service 
("DARS").  Licenses  will  authorize 
service  on  12.5  MHz  of  spectrum  over 
the  continental  United  States  located  in 
the  S-band  of  2320-2354  MHz. 


License  No. 

Spectrnm 
authorized 

EBN001 

2320-2332  5  MHz 

EBN002 

2332.5-2345  MHz 

In  addition  to  the  Supplemental 
Information  described  below,  applicants 
must  indicate  to  the  FCC  the  license(s) 
on  which  they  intend  to  bid. 

4.  Closed  Auction:  Participation  in 
this  auction  will  be  limited  to  the 
following  four  entities:  American 
Mobile  Radio  Corporation.  Digital 
Satellite  Broadcasting  Corporation. 
Primosphere  Limited  Partnership,  and 
Satellite  CD  Radio.  Inc. 

5.  Pre-Auction  Deadlines: 
•Supplemental  Information 

5:30  p.m.,  ET,  on  the  fifth  day  frtim 
publication  of  the  DARS  rules  in 
the  Federal  Register.  This  day  will 
be  specified  in  a  subsequent  Public 
Notice. 
•Upfront  Payment  of  $3  million  (by 
Wire  Transfer) 
3  p.m..  ET,  Fri.,  March  28, 1997 
•Auction  Registration 

2  p.m.-3  p.m.,  ET,  March  31. 1997 
•Mock  Auction 

3  p.m.-5  p.m.,  ET,  March  31. 1997 

6.  Pmhibition  of  Collusion:  To  ensure 
the  competitiveness  of  the  auction 
process,  the  FCC's  rules  prohibit  all 
applicants  frtim  conununicating  with 
each  other  during  the  auction  about 
bids,  bidding  strategies,  or  settlements. 
This  prohibition  begins  with  the  filing 
deadline  of  the  Supplemental 
Information  and  ends  when  bidders 
submit  down  payments. 

7.  Telephone  Contacts: 

•  FCC  Technical  Support  Hodine:  (202) 

414-1250 

•  Wireless  Bureau — Auctions  Division 
—Amy  Zoslov:  (202)  418-0660 
—Ruby  Hough:  (202)  418-0660 

— Christina  Clearwater.  (202)  418-0660 

•  International  Bureau 

— ^Rosalee  Chiara:  (202)  418-0754 
—Ron  Repasi:  (202)  418-0768 

8.  List  of  Attachments: 

•  Attachment  A: 

Federal  Communications  Commission 
DARS  Licenses  Auction;  Auction 
Specific  Instructions,  FCC 
Remittance  Advice,  FCC  Form  159 

•  Attachment  B: 

FCC  Remittance  Advice  (FCC  Form 
159)  and  Instructions  for  Using  FCC 
Form  159  (Remittance  Advice) 

L  Introduction    i 

9.  Those  wishing  to  participate  in  the 
DARS  auction  must  submit  certain 
supplemental  information 
("Supplemental  Information")  in 
accordance  with  the  Commission's  rules 
and  the  instructions  in  this  Public 
Notice.  The  FCC  will  not  issue  a  Bidder 
Information  Package  for  this  auction.  All 
information  necessary  to  participate  in 
this  auction  will  be  available  through 


this  Public  Notice,  subsequent  Public 
Notices,  or  the  Commission's  Rules.  See 
47  CFR  §  1.2101-1.2103,  1.2104(a) 
through  (f),  (h)  and  (i),  and  25.401- 
25.406:  Establishment  of  Rules  and 
Policies  for  the  Digital  Audio  Radio 
Satellite  Service  in  the  231&-2360  MHz 
Frequency  Band,  Report  and  Order, 
Memorandum  Opinion  and  Order,  and 
Further  Notice  of  Proposed  Rulemaking. 
FCC  97-70  (released  March  3, 1997) 
("DARS  Report  and  Order"). 

10.  The  Supplemental  Information 
must  be  received  no  later  than  5:30  p.m. 
Eastern  Time  on  the  fifth  day  from  the 
publication  of  the  DARS  rules  in  the 
Federal  Register.  This  date  will  be 
specified  in  a  subsequent  Public  Notice. 
Applicants  for  the  DARS  auction  must 
file  their  Supplemental  Information 
manually  pursuant  to  the  instructions 
set  forth  in  this  Public  Notice. 

11.  Applicants  will  be  required  to 
submit  an  upfront  payment  (in  U.S. 
dollars)  to  be  eligible  to  participate  in 
the  auction.  The  upfront  payment  shall 
be  made  by  wire  transfer  and  must  be 
received  by  3  p.m.  Eastern  Time  on 
March  28, 1997.  at  the  Mellon  Bank  in 
Pittsburgh,  Pennsylvania. 

12.  Prospective  bidders  must 
familiarize  themselves  thoroughly  with 
the  procedures,  terms  and  conditions 
contained  in  this  Public  Notice.  The 
rules  contained  in  the  DARS  Report  and 
Order  in  IB  Docket  No.  95-91  and  GEN 
Docket  No.  90-357.  FCC  97-70  (released 
March  3, 1997),  this  Public  Notice,  and 
subsequent  Public  Notices  are  not 
negotiable.  Prospective  bidders  should 
review  these  auction  dociunents 
thoroughly  prior  to  the  auction  to  make 
certain  that  they  understand  all  of  the 
provisions  and  are  willing  to  be  bound 
by  all  of  the  terms  before  participating 
in  the  auction. 

13.  The  information  contained  in  thi« 
Public  Notice  may  be  subsequently 
amended  or  supplemented  by  the  FCC 
or  the  Wireless  Telecommunications 
Bureau  at  any  time.  The  Wireless 
Telecommunications  Bureau  will  issue 
Public  Notices  to  convey  new  or 
supplemental  information  to 
prospective  bidders.  It  is  the 
responsibility  of  all  prospective  bidders 
to  remain  fully  informed  regarding  all 
FCC  rules  and  Public  Notices  pertaining 
to  this  auction.  FCC  Public  Notices  and 
other  FCC  docimaents  may  be  obtained 
for  a  fee  by  calling  the  FCC  duplication 
contractor.  International  Transcription 
Services,  Inc.,  at  (202)  857-3800. 
Additionally,  pros{}ective  bidders  may 
retrieve  some  of  these  dociiments  from 
the  FCC  Internet  site  using  ftp  to 
connect  as  anonymousdftp.fcc.gov,  or 
via  the  world  wide  web  at  www.fcc.gov. 
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n.  Bidder  Eligibility  and  Pre-Auction 
Procedures 

14.  In  order  to  be  eligible  to  bid  in  the 
DARS  auction,  bidders  must:  (1)  Satisfy 
the  Commission's  eligibility 
requirements,  (2)  submit  the 
Supplemental  Information,  and  (3)  remit 
an  upfront  payment  in  compliance  with 
applicable  FCC  rules  and  regulations. 

A.  Eligibility  Requirements 

15.  Eligibility  to  participate  in  this 
auction  is  reserved  for  those  four  parties 
who  filed  DARS  applications  by  the 
December  15,  1992  cut-off  date.  They 
are  as  follows: 

1.  American  Mobile  Radio  Corporation 

2.  Digital  Satellite  Broadcasting 

Corporation 

3.  Primosphere  Limited  Partnership 

4.  Satellite  CD  Radio,  Inc. 

16.  Bidders  may  win  only  one  license, 
and  as  such  will  be  permitted  to  be 
active  on  only  one  license  at  a  time. 
However,  bidders  will  be  permitted  to 
bid  on  either  license  during  the  course 
of  the  auction  provided  they  indicate 
this  intention  in  their  Supplemental 
Information  (see  below). 

B.  Supplemental  Information 

17.  In  order  to  be  eligible  to  bid, 
applicants  must  submit  Supplemental 
Information  to  the  Commission.  For  this 
auction,  the  Supplemental  Information 
will  replace  the  FCC  Form  175  that  the 
FXX  has  used  in  previous  auctions.  This 
information  must  be  received  by  the 
FCC  no  later  than  5:30  p.m.  Eastern 
Time  on  the  fifth  day  from  the 
publication  of  the  DARS  rules  in  the 
Federal  Register.  This  date  will  be 
specified  in  a  subsequent  Public  Notice. 
Late  Supplemental  Information  will  not 
be  accepted.  This  supplemental 
information  must  be  submitted  by  hand 
delivery,  by  certified  U.S.  mail,  or  by 
private  courier.  Electronic  submissions 
will  not  be  accepted.  Applicants  should 
carefully  review  47  CFR  1.2101-1.2103. 
1.2104(a)  through  (f).  (h)  and  (i).  and 
25.401-25.406  of  the  Commission's 
rules  before  submitting  the 
Supplemental  Information. 

Required  Supplemental  Information 

18.  Because  the  FCC  Form  175  is  not 
required,  bidders  must  submit  the 
following  supplemental  information  in 
printed  form: 

a.  Applicant  Name. 

b.  Mailing  Address:  Give  a  street 
address  (not  a  Post  Office  box  number) 
for  the  applicant,  suitable  for  mail  or 
private  parcel  delivery.  The  FCC  will 
send  ail  registration  materials  and  other 
%vritten  communications  to  the  contact 
person  (specified  in  item  j.  below)  at 
this  address. 


c.  City. 

d.  State. 

e.  Zip  Code. 

f.  Auction  Number  15. 

g.  FCC  Account  Number:  Applicants 
must  create  a  ten-digit  FCC  Account 
Number,  which  the  Commission  will 
use  to  identify  and  track  applicants: 

*A  bidder  that  has  a  taxpayer 
identification  number  (TIN)  must  create 
this  FCC  account  number  by  using  its 
TIN,  plus  the  prefix  of  "0"  (i.e., 
0123456789).  A  TIN  is  either  the 
Employer  Identification  Niunber  (EIN) 
in  the  case  of  a  business,  or  the  Social 
Security  Account  Number  (SSAN)  in  the 
case  of  an  individual. 

•  If — and  only  if — an  applicant  does 
not  have  a  taxpayer  identification 
number,  the  applicant  should  use  its 
ten-digit  area  code  and  telephone 
number  (i.e.,  2025551234)  on  an  interim 
basis.  However,  the  FCC  must  have  a 
TIN  before  it  will  be  able  to  issue  a 
license  or  refund  upfront  payments. 

Each  applicant  must  include  its  FCC 
Account  Number  when  submitting 
amendments,  additional  information,  or 
other  correspondence  or  inquiries 
regarding  its  application,  and  must 
include  this  same  number  on  each  FCC 
Form  159  (FCC  Remittance  Advice) 
accompanying  required  auction  deposits 
or  payments. 

h.  Authorized  Bidder(s):  Applicants 
must  list  the  name(8)  of  the  person(8) 
(no  more  than  three)  authorized  to 
represent  them  at  the  auction.  Only 
those  individuals  listed  on  the 
Supplemental  Information  filing  will  be 
authorized  to  place  or  withdraw  bids  for 
the  applicant  during  the  auction. 

i.  Name  and  Title  of  Person  Certifying: 
Applicants  should  carefully  read  the 
following  list  of  certifications.  These 
certifications  help  to  ensure  a  foir  and 
competitive  auction  and  require,  among 
other  things,  disclosure  to  the 
Commission  of  certain  information  on 
applicant  ownership  and  agreements  or 
arrangements  concerning  the  auction. 
The  applicant  must  indicate  the  name 
and  title  of  the  certifying  official. 
Submission  of  the  Supplemental 
Information  constitutes  a  representation 
by  the  certifying  official  that  he  or  she 
is  an  authorized  representative  of  the 
applicant,  has  read  this  Public  Notice's 
instructions  and  certifications,  and  that 
the  contents  of  the  Supplemental 
Information  and  its  attsichments  are  true 
and  correct.  Submission  of  a  false 
certification  to  the  Commission  may 
result  in  penalties,  including  monetary 
forfeitures,  license  forfeitures, 
ineligibility  to  participate  in  hiture 
auctions,  and/or  criminal  prosecution. 
Applicants  must  certify  the  following: 


(a)  The  applicant  is  legally, 
technically,  financially  and  otherwise 
qualified  pursuant  to  308(b)  of  the 
Communications  Act  and  the 
Commission's  rules  and.  to  the  extent 
that  it  applies,  is  in  compliance  with  the 
foreign  ownership  provisions  contained 
in  section  310  of  the  Conununications 
Act; 

(b)  The  applicant  is  the  real  parfy-in- 
interest  in  this  application  and  that 
there  are  no  agreements  or 
understandings  other  than  those 
specified  in  the  Supplemental 
Information,  which  provide  that 
someone  other  than  the  applicant  shall 
have  an  interest  in  the  license; 

(c)  The  applicant  is  aware  that,  if 
upon  Commission  inspection,  this 
Supplemental  Information  is  shown  to 
be  defective,  the  application  may  be 
dismissed  without  further 
consideration,  and  certain  fees  forfeited. 
Other  penalties  may  also  apply; 

(d)  The  applicant,  upon  the  deadline 
for  filing  the  Supplemental  Information, 
will  not  cooperate,  collaborate,  discuss, 
or  disclose  in  any  manner  the  substance 
of  its  bids  or  bidding  strategies,  or 
discuss  or  negotiate  settlement 
agreements  with  other  applicants  until 
after  the  high  bidder  makes  the  required 
down  payment; 

(e)  The  applicant,  or  any  parfy  to  this 
Supplemental  Information,  is  not 
subject  to  a  denial  of  federal  benefits 
pursuant  to  Section  5301  of  the  Anti- 
Drug  Abuse  Act  of  1988;  and 

(fj  The  applicant  is  and  will,  during 
the  pendency  of  its  application  and 
Supplemental  Information,  remain  in 
compliance  with  any  smvice-specific 
qualifications  applicable  to  the  license 
on  which  the  applicant  intends  to  bid 
including,  but  not  limited  to,  financial 
qualifications. 

(g)  The  applicant  is  not  in  default  on 
any  Commission  authorizations  and  it  is 
not  delinquent  on  any  extension  of 
credit  from  tmy  federal  agency. 

j.  Contact  Person:  If  the  Commission 
wishes  to  coqimunicate  with  the 
applicant  by  telephone  or  fax,  those 
communications  will  be  directed  to  the 
contact  person  identified  on  the 
Supplemental  Information.  Please 
provide  a  telephone  number,  fax 
number,  and  e-mail  address  (if 
available).  All  written  communications 
and  registration  information  will  be 
directed  to  the  applicant's  contact 
person  at  the  address  specified  on  the 
Supplemental  Information.  Applicants 
must  provide  a  street  address;  no  Post 
Office  Box  addresses  may  be  used. 

k.  Signature  and  Date:  The 
Supplemental  Information  must  bear  an 
original  signature  of  the  certifying 
officiaL  Absence  of  an  original  signature 


will  result  in  dismissal  of  the 
application  and  disqualification  fit)m 
participation  in  the  auction. 

••  In  addition  to  this  Supplemental 
Information,  applicants  must  indicate 
the  license(s)  on  which  they  intend  to 
bid  [i.e..  EBNOOl  and/or  EBN002). 

After  the  submission  deadline  for  the 
supplemental  information,  the 
Commission  will  issue  a  Public  Notice 
which  will  identify  qualified  and  non- 
qualified applicants  and  the  licenses  for 
which  each  qualified  applicant  has 
applied.  All  applications  are  still  subject 
to  FCC  approval. 

C.  Filing  of  Supplemental  Information 

19.  Auction  applicants  must  file  their 
Supplemental  Information  in  hard  copy. 
Whether  the  Supplemental  Information 
is  mailed,  hand  delivered  or  sent  by 
private  courier,  it  must  be  sent  to: 
Office  of  the  Secretary,  Attn:  Auction  15 

Supplemental  Information  Processing, 
Federal  Communications 
Commission,  1919  M  Street,  NW., 
Room  222,  Washington.  DC  20554 

20.  Failure  to  sign  Supplemental 
Information  will  result  in  dismissal  of 
the  application  and  inability  to 
participate  in  the  auction.  Only  original 
signatures  will  be  accepted. 

D.  Application  Fee 

21.  There  is  no  application  fee 
required  when  filing  Supplemental 
Information.  However,  to  be  eligible  to 
bid,  an  applicant  must  submit  an 
upfront  payment.  See  Section  E  below. 

E.  Upfront  Payments 

22.  In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  payment  together  with  an  FCC 
Remittance  Advice  Form  (FCC  Form 
159)  to  Mellon  Bank. 

23.  All  payments  must  be  made  in 
U.S.  dollars  and  must  be  in  the  form  of 
a  wire  transfer.  Payments  must  be 
received  by  3:00  p.m.  Eastern  Time, 
Friday,  March  28, 1997.  Failure  to 
deliver  the  upfit>nt  payment  in  a  timely 
manner  will  result  in  dismissal  of  the 
application  and  inability  to  participate 
in  the  auction. 

(1)  Amount  of  Upfront  Payments 

24.  The  upfront  payment  required  to 
participate  in  the  auction  is  $3  million. 
This  fully  qualifies  bidders  to 
participate  on  either  license.  See  DARS 
Report  and  Order. 

(2)  Making  Auction  Payments  by  Wire 
Transfer 

25.  To  make  an  auction  payment  by 
wire  transfer,  an  applicant  must  fax  a 
completed  FCC  Remittance  Advice 
Form  (FCC  Form  159)  to  Mellon  Bank  at 


(412)  236-5702  at  least  one  hour  jwior 
to  placing  the  order  for  the  wire  transfer 
(but  on  the  same  business  day).  On  the 
cover  sheet  of  the  fax,  the  applicant 
should  write  "Wire  Transfer — Auction 
Payment  for  Auction  Event  #15".  To 
submit  funds  by  wire  transfer,  you  will 
need  the  following  information: 
ABA  Routing  Number:  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
BNF:  FCC/ AC— 910-0198 
OBI  Field:  (Skip  one  space  between 

each  information  item) 
"AUCTIONPAY" 
FCC  ACCOUNT  NO.  (SAME  AS  ITEM 

(g)  ON  SUPPLEMENTAL 

INFORMATION) 
PAYMENT  TYPE  CODE  (ADAU) 
FCC  CODE  ("15"  INDICATING 

AUCTION  15) 
PAYOR  NAME  (SAME  AS  ITEM  (a)  ON 

SUPPLEMENTAL  INFORMA-nON) 
LOCKBOX  NO.  358410 

26.  Given  the  abbreviated  time  period 
in  which  the  Wireless 
Telecommunications  Bureau  must 
confirm  receipt  of  upfront  payments,  the 
Bureau  will  require  applicants  to  bring 
to  the  registration  a  wire  transfer 
confirmation  receipt  from  their  bank 
certifying  that  the  upfront  payment 
funds  have  been  transferred  to  the  FCC 
account.  This  confirmation  will  serve  as 
a  reserve  method  to  confirm  that  the 
required  funds  have  been  transferred  to 
the  FCC  if  there  is  any  delay  in 
obtaining  electronic  confirmation. 

27.  Detailed  directions  for  completing 
the  FCC  Form  159  and  a  sample  form 
are  attached  to  this  Public  Notice. 

m.  Registration  for  the  Auction 

28.  Only  qualified  applicants  who 
have  submitted  timely  upfront 
payments  will  be  permitted  to  register 
for  the  auction.  Registration  will  occur 
on  March  31, 1997,  bom  2  p.m.  ET  to 
3  p.m.  ET  at  the  FCC  auction  site.  At 
least  one  authorized  representative  as 
stated  in  the  applicant's  Supplemental 
Information  must  register.  "This 
representative  must  have  two  forms  of 
identification,  one  of  which  must  be  a 
photo  identification.  At  the  end  of  the 
registration  process,  bidders  will  be  in 
possession  of  the  following  information: 

•  FCC  Account  Number  (self-assigned 

in  the  Supplemental  Information) 

•  Bidder  Identification  Number 

•  Login  Name 

•  Login  Password 

29.  All  applicants  will  be  pre- 
registered  prior  to  the  auction  event. 

30.  Qualified  bidders  must  be  aware 
that  lost  login  codes,  passwords  or 
bidder  identification  numbers  can  be 
replaced  and/or  distributed  only  at  the 
FCC  auction  site  located  at  2 


Massachusetts  Avenue,  NE, 
Washington.  DC  20002.  Please  be 
advised  that  an  authorized 
representative  or  certifying  official,  as 
designated  on  an  applicant's 
Supplemental  Information,  must  appear 
in  person  at  the  auction  site  with  two 
forms  of  identification  (one  of  which 
must  be  a  photo  identification)  in  order 
to  receive  replacement  codes. 

31.  The  FCC  will  allow  qualified 
bidders  an  opportunity  to  use  the 
bidding  software  following  registration 
on  March  31,  1997  from  3  p.m.  ET  to  5 
p.m.  ET.  Specific  instructions  for  the 
mock  auction  will  be  provided  at 
registration. 

rv.  Auction  Event  and  Bidding  Rounds 

32.  The  DARS  auction  will  begin  at  9 
a.m.  Eastern  Time  on  Tuesday,  April  1, 
1997.  Initially,  bidding  rounds  are 
expected  to  last  30  minutes  to  allow 
bidders  to  become  familiar  with  the  bid 
submission  process.  The  FCC  expects 
the  length  of  the  bidding  rounds  to 
decrease  as  the  auction  progresses.  The 
Commission  will  adjust  the  pace  of  the 
auction  based  on  its  monitoring  of  the 
bidding  and  assessment  of  auction 
progress.  The  precise  schedule  for 
bidding  will  be  included  in  the 
registration  package. 

V.  Auction  Procedures 

33.  The  two  DARS  licenses  will  be 
auctioned  simultaneously.  The  high  bid 
amount  will  be  posted  after  the  end  of 
the  bidding  period.  Information 
regarding  all  valid  bids  submitted  in  ' 
each  round  also  will  be  posted. 

A.  Bid  Submission  and  Withdrawal 
Procedures 

(1)  Bid  Submission 

34.  Bidders  must  place  their  bids 
electronically  at  the  FCC  auction  site. 
Each  bidder  will  be  required  to  log  in 
to  the  FCC  auction  computer  system, 
using  a  l(^n  name  and  login  password 
unique  to  that  bidder,  and  in  addition 
must  provide  its  Bidder  Identification 
Number  and  FCC  Account  Number  in 
order  to  place  or  withdraw  a  bid. 

35.  All  accepted  bids  and  the 
minimum  valid  bid  amount  for  the  next 
round  will  be  announced  after  the 
conclusion  of  each  bidding  period. 
Bidders  may  receive  a  hard  copy  bid 
confirmation  after  they  have  submitted 
their  bids  by  pressing  the  Print  Bid 
Verification  button  on  the  Options 
screen. 

36.  Bidders  will  have  the  option  of 
making  multiple  submissions  in  each 
bidding  period.  This  is  a  change  in  the 
procedures  from  previous  auctions.  If  a 
bidder  enters  multiple  bids  for  a  license 
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in  the  same  round,  the  system  takes  the 
last  bid  entered  as  that  bidder's  bid  for 
the  round.  A  bidder  changing  or 
removing  a  bid  placed  in  the  same 
round  is  not  subject  to  bid  withdrawal 
payments. 

37.  Only  persons  authorized  in  the 
applicant's  Supplemental  Information  to 
make  or  withdraw  a  bid  will  be  allowed 
to  enter  the  bidding  booth.  Each 
authorized  representative  will  be 
required  to  show  photo  identification  to 
enter  the  bidding  booth. 

(2)  Bid  Withdrawals 

38.  A  high  bidder  that  withdraws  its 
standing  high  bid  is  subject  to  the  bid 
withdrawal  payment  specified  in 

§  1.2104(g)(1)  of  the  Commission's  rules. 
Bid  withdrawal  will  be  permitted  only 
after  a  round  in  which  there  have  been 
no  new  bids  or  proactive  waivers.  After 
a  round  with  no  new  bids  or  proactive 
waivers,  the  Commission  will  specify  a 
bid  withdrawal  period.  If  one  or  both  of 
the  standing  high  bids  from  a  previous 
round  are  withdrawn,  the  Commission 
will  reoffer  the  license  or  licenses  in  the 
next  round.  To  prevent  multiple 
withdrawals  by  the  same  party  in  the 
same  auction,  the  Commission  will  bar 
a  bidder  who  withdraws  a  bid  from 
continued  participation  in  that  auction. 

39.  The  offer  price  for  a  withdrawn 
Ucense  will  be  the  highest  price  at  or 
above  which  bids  were  made  by  four 
distinct  bidders  in  any  previous  round 
and  on  any  license.  If  there  is  no  price 
at  or  above  which  bids  were  made  in 
previous  rounds  by  four  bidders,  then 
the  Commission  will  reoffer  the  license 
in  the  next  round  at  the  minimum 
opening  bid  for  the  license.  The 
Commission  may  at  its  discretion 
reduce  the  offering  price  in  subsequent 
rounds  if  it  receives  no  bids  at  this 
price.  Prior  to  restarting  the  auction,  the 
Commission  will  also  restore  the 
eUgibiUty  of  all  bidders  who  have  not 
withdrawn.  If  eligibility  is  not  restored, 
it  is  possible,  given  the  activity  rules, 
that  no  bidders  would  be  eligible  to  bid 
when  a  license  is  reoffered  after  a  bid 
withdrawal.  Restoring  eligibility  of  all 
but  those  who  withdrew  will  ensure  the 
maximum  number  of  sincere  bidders  for 
the  license  when  the  auction  is 
restarted.  After  a  withdrawal,  the 
Commission  will  also  issue  each  eligible 
bidder  one  activity  rule  waiver  in 
addition  to  any  remaining  waivers, 
subject  to  a  maximum  of  three,  to 
provide  additional  time  for  bid 
preparation  and  to  avoid  accidental 
disquahfication. 


B.  Minimum  Opening  Bid,  Bid 
Increments,  and  Tie  Bids 

(1)  Minimum  Opening  Bid 

40.  The  FCC  believes  that  it  is  useful 
to  have  a  minimum  opening  bid  to  help 
move  the  auction  along.  Therefore,  the 
Commission  has  established  a  minimum 
opening  bid  of  $8  million  each  for  these 
licenses.  Based  on  our  observations  of 
the  market,  the  FCC  believes  this 
minimum  opening  bid  is  high  enough  to 
move  the  auction  along  at  a  rapid  pace, 
but  significantly  below  the  expected 
final  bid  for  the  spectrum.  See  DARS 
Report  and  Order,  para.  159. 

(2)  Bid  Increments 

41.  The  minimum  bid  increment  is 
the  amount  or  percentage  by  which  a 
bid  must  be  raised  above  the  previous 
high  bid  in  order  to  be  accepted  as  a 
valid  bid  in  the  current  round.  The 
amount  of  the  minimum  valid  bid  for 
each  license  (generally,  the  sum  of  the 
minimum  bid  increment  and  the  high 
bid  from  the  previous  round)  will  be 
announced  at  the  beginning  of  each 
round.  See  47  CFR  25.402. 

42.  Once  a  bid  has  been  received  for 
a  license,  the  minimum  bid  increment 
will  be  ten  (10)  percent  of  the  previous 
high  bid  on  that  license.  The 
Commission  retains  the  discretion  to 
establish,  raise  and  lower  minimum  bid 
increments  in  the  course  of  the  auction. 
This  discretion  is  necessary  to  ensure 
that  the  Conunission  can  efficiently 
control  the  pace  of  the  auction. 

(3)  Tie  Bids 

43.  Each  bid  will  be  date  and  time 
stamped  when  it  is  entered  into  the 
computer  system.  In  the  event  of  tie 
bids,  the  Wireless  Telecommunications 
Bureau  will  identify  the  high  bidder  on 
the  basis  of  the  order  in  which  bids  are 
received,  starting  with  the  earliest  bid. 
See  47  CFR  25.402. 

C.  Activity  Rules 

44.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  the  Commission  will  impose  an 
activity  nde  to  discourage  bidders  from 
waiting  until  the  end  of  the  auction 
before  participating.  See  generally  47 
CFR  25.402. 

(1)  Activity  Requirements 

45.  Bidders  must  be  active  on  one 
Ucense  in  each  round  of  the  auction  or 
use  an  activity  rule  waiver,  as  defined 
below.  Bidders  will  not  be  permitted  to 
be  active  on  more  than  one  Ucense  in  a 
single  roimd.  To  be  active  in  the  current 
round,  a  bidder  must  submit  a  valid  bid 
in  the  current  round  or  have  the  high 
bid  from  the  previous  round.  A  bidder 


who  is  not  active  in  a  round  and  has  no 
remaining  activity  rule  waivers  will  no 
longer  be  eligible  to  bid  on  the  licenses 
being  auctioned.  However,  as  discussed 
above,  in  the  event  of  a  bid  withdrawal, 
the  eligibility  of  all  bidders  who  have 
not  withdrawn  will  be  restored. 

(2)  Activity  Rule  Waivers 

46.  Bidders  will  be  provided  three 
activity  rule  waivers  that  may  be  used 
in  any  round  during  the  course  of  the 
auction.  A  waiver  will  preserve 
eligibility  in  the  next  round.  Waivers 
may  be  applied  automatically  by  the 
Commission  or  invoked  proactively  by 
bidders.  If  a  bidder  is  not  active  in  a 
round,  a  waiver  will  be  applied 
automatically  if  any  waivers  remain.  An 
automatic  waiver  applied  in  a  round  in 
which  there  are  no  new  valid  bids  will 
not  keep  the  auction  open.  A  proactive 
activity  rule  waiver  is  a  waiver  invoked 
by  a  bidder  during  the  bidding  period. 
If  a  bidder  submits  a  proactive  waiver  in 
a  round  in  which  no  other  bidding 
activity  occurs,  the  auction  will  remain 
open.  Therefore,  if  a  bidder  does  not 
intend  to  bid  but  wants  to  ensure  that 
the  auction  does  not  close,  it  should 
enter  a  proactive  waiver  in  place  of  a 
bid. 

47.  The  Commission  retains  the 
discretion  to  issue  additional  waivers 
during  the  course  of  the  auction  for 
circumstances  beyond  a  bidder's  control 
or  in  the  event  of  a  bid  withdrawal,  as 
discussed  above. 

D.  Stopping  Rules 

48.  A  stopping  rule  specifies  when  an 
auction  is  over.  The  auction  will  close 
after  one  round  passes  in  which  no  new 
valid  bids  or  proactive  waivers  are 
submitted  on  both  licenses,  subject  to 
the  following  two  qualifications.  First,  if 
a  high  bidder  withdraws  its  bid  during 
the  bid  withdrawal  period  the 
Commission  will  reoffer  the  license  in 
the  next  round  as  specified  in  Section 
A.2  above.  Second,  the  Commission 
retains  the  discretion  to  keep  an  auction 
open  even  if  no  new  valid  bids  and  no 
proactive  waivers  are  submitted.  In  the 
event  that  the  Commission  exercises 
this  discretion,  the  effect  will  be  the 
same  as  if  a  bidder  had  submitted  a 
proactive  waiver.  See  Implementation  of 
Section  309(j)  of  the  Communications 
Act — Competitive  Bidding,  Second 
Report  and  Order,  59  FR  22980  (May  4. 
1994). 

VL  Delay,  SospenaifHi  w  Cancellation 
of  the  Auction 

49.  The  Commission  may,  by  Public 
Notice  or  by  announcement  during  the 
auction,  delay,  suspend  or  cancel  the 
auction  in  the  event  of  natiiral  disaster, 
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technical  obstacle,  evidence  of  auction 
security  breach,  unlawful  bidding 
Jactivity,  administrative  necessity,  or  for 
any  other  reason  that  affects  the  fiair  and 
competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Conunission 
may,  in  its  sole  discretion,  resume  the 
auction  starting  from  the  beginning  of 
the  current  or  some  previous  round  or 
cancel  the  auction  in  its  entirety. 

Vn.  Default  and  Disqualification 
Pa]rments 

50.  A  default  payment  will  be 
assessed  if  a  winning  bidder  fails  to  pay 
the  full  amount  of  its  20  percent  down 
payment  or  the  balance  of  its  winning 
bid  in  a  timely  manner,  or  is 
disqualified  aJFter  the  close  of  an 
auction.  The  amoimt  of  this  default 
payment  will  be  equal  to  the  difference 
between  the  defaulting  auction  winner's 
"winning"  bid  and  the  amount  of  the 
winning  bid  the  next  time  the  license  is 
offered  for  auction  by  the  Commission, 
if  the  latter  bid  is  lower.  In  addition,  the 
defaulting  auction  winner  will  be 
required  to  submit  a  payment  of  three 
percent  of  the  subsequent  winning  bid 
or  three  percent  of  its  own  "winning" 
bid,  whichever  is  less.  See  47  CFR 
25.406.  In  the  event  that  the  amount  of 
those  payments  cannot  be  determined 
(i.e.,  until  the  license  has  been 
reauctioned),  the  FCC  can  require  a 
"deposit"  of  at  least  three  (3)  percent, 
and  at  most  twenty  (20)  percent,  of  the 
defaulted  bid  amount.  See  In  Re  C.  H. 
PCS,  hic,  BTA  No.  B347  Frequency 
Block  C,  Order,  DA  96-1825  (released 
November  4,  1996).  See  also  Wireless 
Telecommimications  Will  Strictiy 
Enforce  Default  Payment  Rides,  Public 
Notice,  61  FR  16914  (April  18, 1996). 

51.  If  withdrawal,  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation  or  bad 
faith  by  an  applicant,  the  Conmiission 
retains  the  option  to  declare  the 
appUcant  and  its  principals  ineligible  to 
bid  in  future  auctions,  or  take  any  other 
actions  the  Conunission  deems 
necessary,  including  institution  of 
proceedings  to  revoke  any  existing 
licenses  held  by  the  applicant.  See 
Implementation  of  section  309(j)  of  the 
Communications  Act — Competitive 
Bidding,  Second  Report  and  Order. 

Vm.  Releasing  Bidder  Identities 

-52.  Bidders'  identities  and  FCC 
account  numbers  will  be  disclosed  prior 
to  the  auction.  Thus,  bidders  will  know 
in  advance  of  the  auction  the  identities 
of  the  bidders  against  whom  they  are 
bidding. 


K.  Collusion 

53.  To  prevent  collusion,  §  25.405  of 
the  Commission's  rules  prohibits 
applicants,  after  the  deadline  for  filing 
Supplemental  Information  and  before 
down  payments  are  submitted,  from 
cooperating,  coUaborating,  discussing, 
or  disclosing  in  any  manner  the 
substance  of  their  bids  or  bidding 
strategies,  or  discussing  or  negotiating 
settlement  agreements  with  other 
applicants.  See  47  CFR  25.405. 

X.  Post-Auction  Procedures 

A.  Down  Payment 

54.  The  winning  bidder  for  each 
license  must  submit  sufficient 
additional  funds  (a  "down  payment")  to 
bring  the  amount  of  money  on  deposit 
(not  including  upfront  payments 
applied  to  satisfy  bid  withdrawal  or 
defoult  payments)  with  the  government 
to  20  percent  of  its  winning  bid  within 
ten  (10)  business  days  after  the  high 
bidder  is  announced.  See  47  CFR 
25.404. 

55.  Specific  information  regarding  the 
submission  of  down  payments  wiU  be 
included  in  the  Public  Notice 
announcing  the  winning  bidders. 

B.  Submission  of  License  Application 
and  Award  of  Licenses 

56.  The  winning  bidder  for  each 
license  also  will  be  required  to  file 
information  in  conformance  with  part 
25  of  the  Commission's  rules.  This 
procedure  %viU  constitute  the  "long-form 
application"  process  referred  to  in  our 
general  auction  rules.  Winning  bidders 
must  file  this  information  with  the 
Commission  within  30  days  of  the 
publication  of  the  PubUc  Notice 
announcing  the  winning  bidders. 
Winning  bidders  must  submit,  as  part  of 
this  post-auction  appUcation  process,  a 
signed  statement  describing  their  efforts 
to  date  and  future  plans  to  come  into 
compliance  with  any  applicable 
spectrum  limitations,  if  they  are  not 
already  in  compUance.  See  47  CFR 
25.404. 

57.  After  reviewing  a  winning 
bidder's  information  supplied  in 
conformance  with  Part  25  and 
determining  that  the  bidder  is  qualified 
to  be  a  licensee,  and  after  verifying 
receipt  of  the  bidder's  20  percent  down 
payment,  the  Commission  will 
announce  the  application's  acceptance 
for  filing  in  a  Public  Notice,  thus 
triggering  the  filing  window  for 
petitions  to  deny.  If,  pursuant  to  section 
309(d)  of  the  Communications  Act,  the 
Commission  dismisses  or  denies  any 
and  all  petitions  to  deny,  the 
Commission  will  issue  a  Public  Notice 
announcing  this,  emd  the  winning 


bidder  will  then  have  ten  business  days 
to  submit  the  balance  of  its  winning  bid. 
If  the  bidder  does  so,  the  Ucense  will  be 
granted  subject  to  a  condition,  if 
necessary,  that  the  permittee  come  into 
compliance  with  any  applicable 
spectrum  limitations  within  12  months 
of  the  final  grant.  The  licensee  may 
come  into  compliance  with  this 
spectnmi  cap  by  either  surrendering  to 
the  Commission  its  excess  channels  or 
filing  an  application  that  woiUd  result 
in  divestiture  of  the  excess  channels.  If 
the  bidder  &ils  to  submit  the  balance  of 
the  wrinning  bid  or  the  license  is 
otherwise  denied,  the  FCC  will  assess  a 
default  payment  as  set  forth  above  and 
reauction  the  Ucense.  See  Section  VII  of 
this  Public  Notice. 

C.  Refund  of  Upfront  Money 

58.  AU  applicants  who  submitted 
upfront  payments,  yet  were  not  winning 
bidders,  may  be  entiUed  to  a  refimd  of 
their  upfront  payments  after  the 
conclusion  of  the  auction.  Any  refund 
will  be  conditioned  upon  the  existence 
of  excess  funds  on  deposit  after  any 
appUcable  bid  withdrawal  payments 
Irave  been  deducted. 

59.  Because  experience  with  prior 
auctions  has  shown  that  in  most  cases 
wire  transfers  provide  quicker  and  more 
efficient  refunds  than  paper  checks,  the 
FCC  currenUy  intends  to  use  wire 
transfers  for  all  Auction  1 5  refunds.  To 
avoid  delays  in  processing  refunds, 
appUcants  should  include  wire  transfer 
instructions  with  any  refund  request 
they  file;  they  may  also  provide  this 
information  in  advance  by  faxing  it  to 
the  FOC  Billings  and  CoUections 
Branch.  ATTN:  Regina  Dorsey  or 
Linwood  Jenkins,  at  202-418-2843. 
(Applicants  should  also  note  that 
implementation  of  the  Debt  CoUection 
Improvement  Act  of  1996  requires  the 
FCX;  to  obtain  a  Taxpayer  Identification 
Number  before  it  can  disburse  funds.)  In 
Ueu  of  faxing,  please  mail  the 
information  to: 

Federal  Communications  Commission, 
ATTN:  Linwood  Jenkins,  1919  M 
Street,  NW.,  Room  450,  Washington. 
DC  20554 

D.  Construction  Requirements 

60.  Licensees  in  satellite  DARS  must 
begin  construction  of  or  complete 
contracting  for  construction  of  their 
space  stations  within  one  year  of  Ucense 
grant;  launch  and  begin  operating  their 
first  satellite  within  four  years;  and 
begin  operating  their  entire  system 
within  six  years.  Failure  to  meet  these 
milestone  requirements  will  result  in 
forfeiture  of  the  license,  and  the  licensee 
will  be  ineligible  to  regain  it.  See  47 
CFR  25.214(b). 
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XI.  Bidder  Alert 

61.  The  terms  contained  in  the 
Commission's  Rules,  Reports,  Orders, 
and  Public  Notices  are  not  negotiable. 
Prospective  bidders  should  review  these 
auction  documents  thoroughly  prior  to 
the  auction  to  make  certain  that  they 
understand  all  of  the  provisions  and  are 
willing  to  be  bound  by  ail  of  the  terms 
before  making  any  bid. 

62.  AU  applicants  must  certify  under 
penalty  of  perjury  on  their 
Supplemental  Information  that  they  are 
legally,  technically,  financially  and 
otherwise  qualified  to  hold  a  DARS 
license.  Prosp>ective  bidders  are 
reminded  that  submission  of  a  talae 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties  including  monetary 
forfeitures,  license  revocations,  being 
barred  from  participating  in  future 
auctions,  and/or  criminal  prosecution. 

63.  The  FCC  makes  no  representations 
or  warranties  about  the  use  of  this 


spectrum  for  ptuticular  services. 
Applicants  should  be  aware  that  an  FCC 
auction  represents  an  opportunity  to 
become  an  FCC  licensee  in  this  service, 
subject  to  certain  conditions  and 
regulations.  An  FCC  auction  does  not 
constitute  an  endorsement  by  the  FCC  of 
any  particular  s^vices,  technologies  or 
products,  nor  does  an  FCC  license 
constitute  a  guarantee  of  business 
success.  Applicants  should  perform 
their  individual  due  diligence  before 
proceeding  as  they  would  with  any  new 
business  venture. 

Federal  Communications  Commission. 
WiUian  F.  Galon. 

Acting  Secretary. 

Attachmant  A — Federal  Communicatioiia 
Ownmiwoii;  OAKS  Licanaea  Anctioii 

Auction  Specific  Instructions  FCC 
Remittance  Advice,  FCC  Form  159 

Up&x>nt  Payments 

The  following  uutnictions  are  specifically 
written  for  the  auction  of  DARS  licenses. 


These  instructions  are  intended  as  a 
supplement  to  the  standard  Instructions 
issued  by  the  FCC's  Billings  and  Collections 
Branch,  at  telephone  number  (202)  418-1995. 
Bidders  should  ensure  that  they  complete  the 
FCC  Form  159  accurately,  since  mistakes 
may  affect  their  bidding  eligibility.  Please 
note  that  it  is  vital  that  all  forms, 
applications,  correspondence,  etc.  submitted 
to  the  Commission  by  an  applicant  contain 
identical  information  necessary  for 
verification  purposes.  To  this  end, 
appropriate  references  between  the  FCC 
Form  159  Remittance  Advice  and  the 
Supplemental  Information  have  been 
provided  below: 


Block  No. 


3 

4 
5 


7  .„ 

8  ... 

9  ... 


10 


Required  Informaiion 


FCC  Account  Numter—Same  as  Supplemental  Intocmalion  Mem  "g".  A  bidder  ttiat  has  a  taxpayer  identification  number  (TIN)  must 
create  this  FCC  account  numt>er  by  usuig  its  TIN,  plus  tfie  prefix  of  "0"  {i.e..  0123456789).  A  TIN  is  either  the  Emptoyer  Identifica- 
tion Number  (EIN)  in  ttie  case  of  a  txjsiness,  or  the  Social  Security  Account  Number  (SSAN)  in  the  case  of  an  individual. 

Total  Amount  Paid— Enter  ttie  total  remittance  based  on  tt>e  payment  anxxjnt.  To  bid  in  this  auction,  tf>e  upfront  payment  is 
$3,000,000. 

Pa)nr  Name— Enter  ttie  full  name  of  tfw  person  or  company  (i.e..  maker  of  the  check)  responsible  for  payment 

Street  Address  (Line  1} — Same  as  Supplemental  Infomiation  item  "b".  The  street  address  to  which  corresporxlence  should  be  sent. 

Street  Address  (Line  2)—Same  as  Supplemental  Infcxmation  rtem  "b".  This  line  may  be  used  rf  further  identification  of  the  address 
is  required. 

CMy— Same  as  provided  in  Supplemental  Inlormalion  Item  "c".  The  name  of  the  city  assodaled  with  the  street  address  given  in 
bkxk  (4)  of  the  FCC  Fomi  158. 

State— Same  as  provided  in  Supplemental  Irrformation  item  "dr.  Enter  ttie  appropriate  two-character  abbreviation  here. 

Zip  Code — Same  as  provided  in  Supplementfy  Information  item  "e".  Enter  the  appropnate  five-digit  or  nine-digit  code  here. 

Daytime  Telephone  Number— Same  as  provided  In  Supplemental  Intonnation  Item  "j".  Enter  the  "payor's"  ten-digit  telephone  num- 
ber here. 

Country  Codie— Used  tor  payors  wtw  have  addresses  outside  tfie  U.S.  Proper  codes  may  be  obtained  from  the  Mailing  Require- 
ments Dept  of  the  U.S.  Postal  Service. 


NMa— tf  applicant,  licensee,  regulatee  or  debtor  is  the  same  as  the  payor,  do  not  comptole  blocto  11,  13.  18,  19,  20,  &  21.  This  auction  does 
not  involve  m«jltiple  applications  or  filings,  so  the  FCC  is  concerned  only  wNh  the  remaining  blocks  12A.  14A.  ISA.  16A  &  17A 


Nam  #  "1"  NikNHiabon 

12A 

FCC  Ca«  Sgr»0(fier  JUsnMSw^-Laave  blank. 

14A 

Payment  Type  Code—Erier  A  D  A  U. 

ISA 

au»i«y-€ntef  the  number  "1". 

18A 

Amount  Due— Enter  total  uplrant  payment  indkated  in  block  (2). 

17A 

FCC  Code  1— Enter  the  number  "15". 

Nol*.  In  the  upper  Ml  hand  comer  of  ttw  FCC  tonn  ISO  is  a  ractangte  with  ttw  woid  '(RESERVED)"  typed  in  the  middte  of  iL  Please  enter 
the  number  "358410"  somewittere  in  this  rectangle. 
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Attachment  B.-FOC  Remittanoe  Advke  (FCC  Fona  159)  and  Instmctioiis  fiDr  Using  FCC  Form  159  (Remittance  Advice) 


(RESERVED) 


FEDERAL COMMVXK'ATIOXS  COMMISSION-  .\pprovcd  hv  ()XIB 

FCC  REMmXNCE  ADVICE       y.^!Z^^: 


PAGR  NO. 


1 


.OF 


SPECIAL  USE 


•Read  iiutrttctiaa*  earctally  BEFORE  proccadiBC.) 


FCC  USE  ONLY 


<  I )  FCC  ACCOUNT  NUMBER 


l_L 


I    I    I    I   I    I 


PAYOR  IhfFORMATIONi 

Did  you  have  a  number  prior  to  this?  EnUr  it.  r(2i  TOTAL  AMOIWT  PAID  idolbrs  and  ccntsi 


I        I        I        I        i        I        I        I       I        I 


<3i  PAYOR  NAME  (If  paying  (^  credit  card,  enter  name  exactly  as  it  appears  on  your  card) 


<4)  STREET  ADDRESS  LINE  NO.  1 


(5)  STREET  ADDRESS  LINE  NO.  2 


(6)  CITY 

(71  STATE 

(8)  ZIP  CODE 

(9)  DAYTIME  TELEPHONE  NUMBER  (Include  area  rode) 

(10)  COUNTRY  CODE  (ifBotUS.A.i 

^ORMATIO 

( 11A»  NAME  OF  APPUCANT,  LICENSEE,  REGULATEE,  OR  DEBTOR 

FCC  USE  ONLY 

( 12A»  FCC  CALL  SIGN/OTHER  ID 

(13A)  ZIP  CODE 

1  MAi  PAYMENT  TVPE  CODE 

(15A)  QUANTITY 

(leAlFEEIX-EFOR 

PAYMEjrr  TYPE  CODE 
IN  BLOCK  14 

$ 

(I7A)  FCC  CODE! 

(ISA)  FCC  CODE  2 

( 19A)  ADDRESS  UNE  NO.  1 

(20A)  ADDRESS  UNE  NO.  2) 

(21A»  CITY/STATE  OR  COUNTRY  CODE 

^RMATIO 

( 1  IB)  NAME  OF  APPUCANT,  UCENSEE,  ftEGULATEE.  OR  DEBTOR 

rccvaKONLY 

( 12B)  FCC  CALL  SIGN/OTHER  ID 

(13B)  ZIP  CODE 

il4Bl  PAYMENT  TYFG  CODE     | 

(15B)  QUANTITY 

( 16B)  PEE  DUE  FOR 

PAYMDrr  TYPE  CODE 
M  BLOCK  14 

$ 

<  17B>  FCC  CODE  1 

(18B)FCCCODE2 

( 19B)  ADDRESS  UNE  NO.  1 

(20B)  ADDRF.S8  UNE  NO.  2 

(21B)  Cmr/STATE  OR  COIWTRY  CODE 

I  CREDIT  CARD  PAYMENT  INFORMATION 


122) 

I    I    Mastercard 


MASTERCARDAOSA  ACCOUNT  NUMBER: 


EXPIRATION  DATE: 


m 


□    Via. 

(23)   I  bsreby  antborixe  the  FCC  to  eharsB  ay  VISA  or  Maatorcard 
for  the  ••rviceiaVauthoriaaUoaia)  heroin  deocribc 


a- 


AUTHORIZED  SIGNATURE 


DATE 


See  public  burden  estimate  on  reverse. 


FCC  FORM  l.iS 
April  1994 
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NOTICE  TO  I^a)IVIDUAL8  REQUIRED  BY  THE  PRIVACY  ACT  OF  1974  AND  THE  PAPERWORK 

REDUCTION  ACT 

Section  9  of  the  Communications  Act  authonzes  the  FCC  to  request  the  inrormation  on  this  form  The  informa- 
tion requested  is  required  to  recover  costs  incurred  in  carrying  out  its  enforcement  activities.  polic>'  and  rulemaking 
activities,  user  mformation  services,  and  international  activities.  The  form  will  be  used  pnmanly  to  capture 
paper  information  m  order  to  speed  the  refund  process  and  maintain  required  accounts  receivable  information. 
It  will  also  be  used  to  collect  fines  and  debts  due  the  Commission. 

Public  reporting  bui-den  for  this  collection  of  information  is  estimated  to  average  13  minutes  per  response, 
including  the  tin>e  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maiiUaining  the 
data  needed,  and  completing  and  reviewing  the  collectiorv of  information  Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection  uf  information,  including  suggestions  for  reducing  the  burden  to 
the  Federal  Communications  Commission.  Records  Management  Division.  AMD-PIRS,  Washington.  DC  20554. 
and  to  the  Office  of  Management  and  Budget.  Oflice  of  Information  and  Regulatory  AiTair^.  Paperwork  Reduction 
Project  (3060-05891.  Washington.  DC  20503 


FCC  FORM  159 
April  1994 


IMI 


FEDERAL  COMMUNICATIONS  COMMISSION 

INSTRUCTIONS  FOR  USING  FCC  FORM  159  (REMTITANCE  ADVICE) 

AND  FCC  FORM  159-C  (Continuation  Sheet) 

FCC  FORM  159  —  FCC  Remittance  Advice  Form 

The  FCC  Form  159,  -Remittance  Advice"  is  a  multi-purpose  form  that  generally  accompanies 
(see  chart  below  for  specific  instructions)  any  payment  to  the  Federal  Communications  Com- 
mission (e.g.,  Regulatory  Fees.  Processing  Fees,  Fines.  Forfeitures.  Freedom  of  Information 
Act  (FOIA)  BUlings,  or  any  other  debt  due  to  the  FCC).  The  information  on  this  form  is 
collected  to  ensure  credit  for  full  payment,  to  expedite  any  refunds  due  and  to  service  pubUc 
inquiries. 

What  Form  Do  I  FUe? 


If  you  are: 

Then: 

Paying  a  Regulatory  Fee  to  the  Private  Radio 
Bureau, 

You  do  not  need  to  submit  FCC  Remittance 
Advice.  FCC  Form  159.  However,  you  must 
pay  your  regulatory  fee  akmg  with  your  pro- 
cessing fee,  at  the  time  of  renewal  or  at  the 
time  of  original  license  appUcation. 

Paying  a  Processing  Fee  by  money  onler  or 
credit  card  to  any  FCC  Bureau, 

You  must  submit  FCC  Remittance  Advice. 
FCC  Form  169. 

Paying  a  Proceasing  Fee  and  paying  for  mta* 
than  one  action  with  a  single  payment. 

You  must  submit  FCC  Remittance  Advice. 
FCC  Form  169. 

Paying  a  Processing  Fee  for  a  service  that 
does  not  require  a  specific  FCC  Form,  (e.g. 
Request  for  Special  Temporary  Authority), 

You  must  sidmut  PCC  Remittance  Advice. 
FCC  Form  169. 

Paying  a  Processing  Fee  to  the  Private  Radio 
Bureau  (br  a  service  that  requires  FCC  Form 
156. 

You  must  submit  FCC  Remittance  Advice. 
FCC  Form  159  instead  of  Form  155. 

Paying  a  Regulatory  Fee  to  any  one  of  the 
Maas  Media,  Common  Carrier  or  Cable 
Services  Bureau, 

You  must  submit  FCC  Remittance  Advice, 
FCC  Form  159. 

Paying  for  Finea/Forfieitures.  Freedom  ci 
Information  Act  Fees  or  any  other  drifts. 

ries  must  sutmiit  a  FCC  Remittance  Advice. 
FCC  Form  159  and  a  copy  (rf  their  notice  or 

refer  to  the  specific  instructimu  accompany- 
ing your  billing  doconMnt 

Paying  for  an  Auction. 

You  must  submit  FCC  Remittance  Advice. 
FCC  Form  159.  Consult  the  PCCs  Public 
Notice  for  specific  mstructions. 

Paying  by  wire  transfer. 

You  must  submit  FCC  Remittance  Advice, 
FCC  Form  159. 

Paying  by  Western  Vmaa  Quick  C<dlect, 

You  must  submit  FCC  Remittance  Advice, 
FCC  Ponn  169. 
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Specific  Form  Instructions 


(1)  FCC  Account  No.  —  This  is  a  self-assigned 
personal  identification  number  that  consists  of  ten 
digits.  You  must  use  your  taxpayer  identification 
number  (TIN)  with  a  prefix  of  "0"  (e.g..  0123456789). 
Only  if  you  do  not  have  a  TIN,  you  may  use  your 
ten-digit  telephone  number(e.g.,  3012224567).  There 
are  no  other  options  available  to  you  to  create 
your  FCC  Account  No.  This  number  will  eventu- 
ally be  all  you  will  need  to  file  an  application  with  the 
FCC,  so  once  you  have  determined  your  FCC  account 
number  you  must  be  sure  to  use  this  same  number 
every  time  you  send  a  payment  to  the  FCC. 

(2)  Total  Amount  Paid  —  Enter  the  total  amount 
of  your  remittance. 

(3)  Payor  Name  —  Enter  the  name  of  the  person 
or  company  (i.e.,  maker  of  the  check)  responsible 
for  payment.  Enter  an  individual  name  (last, 
first,  middle  initial).  If  a  company,  enter  the 
name  which  is  uaed  commercially.  If  paying  by 
credit  card,  complete  this  section  with  the  full 
name  of  the  cardholder. 

(4)  Street  Addreaa  (Line  1)  —  The  street  ad- 
dress or  post  office  box  number  to  which  corre- 
spondence should  be  sent. 

(5)  Street  Adchrcaa  (Line  2)  —  This  line  may  be 
uaed  if  fiirther  identification  of  the  address  is 
required. 

(6)  City  —  The  name  of  the  city  associated  with 
the  street  address  given  in  (4). 

(7)  SUte  —  If  the  payor  haa  a  United  Sutes 
mailing  address  enter  the  appropriate  two^ligit 
state  abbreviation  as  prescribed  by  the  U.S.  Post 
Office.  If  the  payor  has  a  mailing  addreaa  outside 
the  United  States,  leave  this  section  blank. 

(8)  JSP  Code —  Enter  the  appropriate  five  or  nine- 
digit  ZIP  code  prescribed  by  the  U.S.  Poet  Office.  If 
address  is  foreign,  enter  the  appropriate  ZIP  (postal) 
code. 

(9)  Daytime  Telephone  Number  —  Enter  the 
payor's  ten-digit  da3rtime  telephone  number,  in- 
cluding area  code.  For  foreign  telephone  numbers 
include  the  appropriate  country  dialing  access  code, 
as  ifyou  were  calling  ftT)m  the  United  States.  [For 
example  a  United  Kingdom  number  would  have 
the  prefix  (011-44)  followed  by  the  number  within 
the  UK]  This  daytime  telephone  number  should 
tell  us  where  you  can  be  reached  during  normal 
busmess  hours  if  necessary.  If  we  cannot  reach 
you  at  this  number  during  normal  business  hours 
to  resolve  a  problem,  your  fihng  may  be  returned. 


( 10)  Country  Code — This  section  is  for  those  payors 
who  have  an  address  outside  the  Umted  States  of 
America.  Enter  the  appropriate  code  here.  To  obtain 
country  code  information  contact  the  Mailing  Re- 
quirements Dept.  of  the  US.  Postal  Service. 

Read  this  before  proceeding  —  IT  MAY  SAVE 
YOU  TIME 

If  the  Applicant.  Licensee,  Regulatee  or  Debtor  is 
the  same  as  the  Payor,  it  is  not  necessary  to 
reenter  your  name  and  address  in  blocks  11,  13, 
19,  20,  &  21.  However,  you  must  complete  all 
information  in  blocks  12. 14, 15,  &  16.  (FCC  codes 
in  blocks  17  Sc  18  will  only  be  completed  in  special 
circumstances  as  described  in  a  Public  Notice  or 
in  your  Fee  Filing  Guide). 

(11)  Name  of  Applicant,  Ltcenaee,  Regulatee  or 
Debtor  —  Enter  the  name  (last,  first,  middle  imtial) 
as  it  appears  on  the  original  application  or  filing 
being  submitted.  If  this  is  a  company,  enter  name 
which  IS  used  commeraally.  Each  unique  applicant, 
licensee,  regulatee  or  debtor  must  be  listed  sepa- 
rately if  multiple  applications  or  filings  are  submit- 
ted. If  this  name  is  the  same  as  the  payor,  (block  3),  it 
is  not  necessary  to  fill  out  this  section. 

(12)  FCC  Call  Sign/Other  Identifier  —  Enter 
an  applicable  call  sign  or  unique  FCC  identifier,  if 
any,  as  prescribed  by  the  appropriate  FCC  Fee 
Filing  Guide  or  Public  Notice  that  applies  to  you. 

( 13)  ZIP  Code  —  It  is  not  necessary  to  complete 
this  section  if  the  Payor,  (block  3),  is  the  same  as 
the  Applicant,  Licensee,  Regulatee  or  Debtor, 
(block  11).  Enter  the  five  or  nine-digit  ZIP  code 
prescribed  by  the  U.S.  Post  Office.  If  address  is 
foreign,  enter  the  appropriate  country  code  here. 

(14)  Payment  Type  Code  —  This  section  tells  us 
what  you  are  paying  for.  Beginning  with  the  first 
box,  enter  the  correct  3  or  4  character  alphabetic 
Payment  Type  Ckxle.  Tliis  code  can  be  found  m  the 
FCC  Fee  Filing  Guide  or  Public  Notice  appropriate 
to  your  payment.  Incorrect  Payment  Type  (^odes 
may  result  in  your  application  or  filing,  if  ap* 
plicable,  being  returned  to  you  without  tut' 
tber  prooeaeing.  You  are  allowed  to  file  multiple 
actions.  There  are  three  ways  "multiple  actions"  are 
defined.  The  following  examples  provide  instruc- 
tions on  how  multiple  actions  should  be  filed  when 
using  FCC  Forms  159  &  159-C; 

(i)  If  a  single  service  allows  for  a  quantity  of 
more  than  one  of  the  same  action,  as  defined  m 
the  appropnate  Fee  Filing  Guide  or  Public  Notice, 
complete  only  blocks  12.  13,  14.  15  &  16.  Only 


enter  your  name  and  address  if  different  than 
"Payor  Name"  (block  3).  Blocks  17  &  18  are  only 
to  be  completed  when  required  by  Public  Notice. 

(ii)  If  you  are  filing  concurrent  actions  (not  the 
same  actions)  in  the  same  lockbox,  on  the  same 
application,  refer  to  the  Fee  Filing  Guide  or  Pub- 
lic Notice  for  specific  instructions  as  to  the  number 
of  quantities  allowed.  Complete  only  blocks  12, 
13,  14,  15,  &  16.  Complete  a  separate  "Item 
Information"  section  for  each  additional  action 
required.  Only  enter  jrour  name  and  address  if 
different  than  the  "Payor  Name"  (block  3).  Blocks 
17  &  18  are  only  to  be  completed  when  required  by 
public  notice. 

(iii)  If  a  sin^e  Remittance  Advice  is  used  to  pay  for 
more  than  one  applicant,  licensee,  regulatee  or  debtor, 
and  action  to  the  same  lodd)ox,  then  a  separate 
"Item  Information"  section  must  be  completed  for 
eac".  one.  For  each  "Item  Information"  section  all 
blocks  must  be  completed,  except  Blocks  17  &  18 
which  are  only  to  be  completed  when  required  by 
Public  Notice.  Remember,  if  any  of  these  appli- 
cations fall  into  category  (i)  or  (ii)  above,  you 
must  follow  those  instructions  as  well 

(15)  Quantity  —  Enter  the  number  of  actions 
required  with  this  submission.  Refer  to  the  FCC 
Fee  Filing  Guide  or  Public  Notice  for  information 
concerning  multiple  requests. 

( 16)  Amount  Due  —  Enter  the  amount  of  the  fee 
required  for  the  Payment  Type  Code  used  in  (14) 
above. 

(17)  FCC  Code  1  —  This  section  is  used  for  spe- 
cial filing  codes  as  required  by  the  Bureau/Office 


you  are  filing  your  application  with.  Applicant 
will  receive  specific  instructions  from  the  Bureau/ 
Office  if  this  block  is  to  be  used  Do  not  complete 
this  block  unless  instructed  to  do  so. 

(18)    FCC  Code  2  —  (See  instructions  for  item 

17). 

(19,  20,  21)  Address  —  If  the  same  as  Payor  ad- 
dress, in  blocks  (4j  and  (5),  leave  blank  If  multiple 
payment  codes  have  been  used  for  the  same  Ap- 
plicant, Licensee,  Regulatee  or  Debtor,  only  fill 
out  this  section  one  time.  If  different  from  Payor 
Address,  in  blocks  (4)  and  (5),  complete  these  lines 
with  the  appropriate  street  address. 

(22)  Credit  Card  Data  —  If  remitting  payment 
by  credit  card  place  an  "x"  in  the  appropnate 
block  for  the  t}^  of  credit  card  being  used  — 
MasterCard  or  Visa  only.  Enter  your  credit  card 
number  and  expiration  date.  If  any  area  re< 
quired  for  credit  card  approval  is  incomplete, 
the  application  will  be  returned  unprocessed 

(23)  Authorized  Signature  —  Sign  and  date 
the  Remittance  Advice  Form  to  au^orize  all 
credit  card  payments.  The  action  will  not  be 
processed  if  it  is  not  signed  and  dated  here 

FCC  Remittance  Advice  Continuation 
Sheet  (FCC  Form  159-C)  —  Use  this  form  for 
any  additional  services  pertaining  to  this  filing. 

Checks  must  be  denominated  in  U^  cur* 
rency  and  deposited  in  a  U.S.  financial 
institution.  No  checks  drawn  on  a  foreign 
bank  will  be  accepted. 


Where  Do  I  File? 


If  you  an  psyinf  a: 


Regulatory  Fee  or  Procesnnf  Fee 


Fine  or  Forfsiture 


Freedom  of  Information  Act  Fee 


Other  Debts 


Then: 


Consult  the  specific  FCC  Bureau  Fee  Filing 
(«uide  (i.e..  Common  Carrier  Bureau  Foe  Filing 
Guide,  Private  Radio  Bureau  Fee  Filing  Guide, 
Mats  Media  Bureau  Foe  Filing  Guide.  Cable 
Services  Bureau  Fee  Filing  Guide.  Field 
Operations  Bureau  Fee  Filing  Guide.  Office  of 
Engineering  and  Technology  Fee  Filing  Guide) 


Pay  to  the  address  designated  on  the  notice  or 
invoice  you  received 


Pay  to  the  address  designated  on  the  invoice 
you  received 


Pay  tothe  address  designated  m  the  correspon- 
dence you  received 


Note:  Fee  Filing  Guides  can  be  obtained  by  calling  Forms  Distribution  — 


202-418-Pom 
1-800-418-PorBi 


(FR  Doc.  97-6832  Filed  3-18-97;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1162-OR] 

Arkansas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGB4CY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas  (FEMA-1162-DR).  dated 
March  2, 1997,  and  related 
determinations. 
EFFECTIVE  DATE:  March  5.  1997. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Madga  Ruiz,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATKM:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  5.  1997.  the  President  amended 
his  previous  declaration  to  authorize 
direct  Federal  assistance  and  amended 
the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.), 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  tlie  State  of  Arkansas, 
resulting  from  severe  storms  and  tornadoes 
on  March  1. 1997.  and  continuing,  is  of 
sufficient  severity  and  magnitude  that  the 
provision  of  direct  Federal  assistance  to 
ensure  public  health  and  safiety  is  warranted 
under  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (the  Stafford 
Act). 

Therefore,  i  amend  my  declaration  of 
March  2,  1997  to  authorize  direct  Federal 
assistance  at  100  (tercent  Federal  funding  for 
eligible  debris  removal  costs. 

This  letter  will  confirm  my  announcement 
of  March  4, 1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

James  L.  Witt. 

Director. 

[FR  Doc.  97-6922  Filed  J-18-97;  8:45  ami 

aNJUNQCooc  czia-os-p 


[FEMA-1182-OR) 

Arkansas,  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AQBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 


Arkansas  (FEMA-1162-DR),  dated 
March  2,  1997,  and  related 
determinations. 
EFFECTIVE  DATE:  March  8,  1997. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPP1.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Arkansas,  is  hereby  amended  to  include 
Categories  C  through  G  under  the  Public 
Assistance  program  in  the  following 
areas  among  those  areas  determined  to 
have  been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
March  2.  1997: 

The  counties  of  Baxter,  Clay,  Lee,  Lincoln, 
and  Newton  for  Public  Assistance  and 
Hazard  Mitigation. 

The  counties  of  Hot  Spring,  Poinsett,  and 
White  for  Public  Assistance  (already 
designated  for  Individual  Assistance  and 
Hazard  Mitigation). 

The  counties  of  Clark,  Cross,  Greene, 
Jackson.  Lonoke,  Nevada,  Pulaski,  and  Saline 
for  Categories  C  through  G  under  the  Public 
Assistance  program  (already  designated  for 
Individual  Assistance,  Hazard  Mitigation  and 
Categories  A  and  B  under  the  Public 
Assistance  program). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

jFR  Doc.  97-6923  Filed  3-18-97;  8:45  ami 
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[FEIlU-1166-OR] 

Indiana;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AQOICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
hidiana  (FEMA-1165-DR).  dated  March 
6. 1997,  and  related  determinations. 
BTECnVE  date:  March  8.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPI.BMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Indiana,  is  hereby  amended  to  include 
Hazard  Mitigation  and  Categories  A  and 
B  under  the  Public  Assistance  program 
in  those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 


President  in  his  declaration  of  March  6, 
1997: 

The  counties  of  Clark,  Crawford.  Dearborn, 
Floyd,  Harrison.  Jefferson,  Ohio,  Perry, 
Posey,  Spencer,  Switzerland.  Vanderbaugh, 
and  Warrick  for  Hazard  Mitigation  and 
Categories  A  and  B  under  the  Public 
Assistance  program  (already  designated  for 
Individual  Assistance). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc  97-6925  Filed  3-18-97;  8:45  ami 
WUJNQ  OOOC  cns-os-p 


[FEMA-1166-OR] 

Indiana;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Indiana  (FEMA- 
1165-DR),  dated  March  6.  1997.  and 
related  determinations. 
EFFECTIVE  DATE:  March  6.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  6, 1997,  the  President  declared  a 
major  disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Indiana,  resulting 
firom  severe  storms  and  flooding  beginning 
on  February  28, 1997  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Indiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  and  Hazard  Mitigation  will  be 
added  at  a  later  date,  if  warranted.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 


(Ml 


Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Barbara  Russell  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Indiana  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Clark.  Crawford.  Dearborn,  Floyd,  Harrison, 

Jefferson.Ohio,  Perry,  Posey,  Spencer, 

Switzerland,  Vanderburgh,  and  Warrick 

Counties  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

James  L.  Witt. 

Direclor. 

(FR  Doc.  97-6926  Filed  3-18-97;  8:45  am) 

MUJNQ  cooe  a71t-0S-P 


[FEMA-1163-DR] 

Kentucky;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  (FEMA- 
1163-DR).  dated  March  4.  1997,  and 
related  determinations. 
EFFECTIVE  DATE:  March  8, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLBMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
March  4, 1997: 

The  counties  of  Bath,  Boone,  Boyd  Caldwell, 
Carter,  Elliott,  Fleming,  Grant,  Greenup, 
Hancock.  Henderson.  Hopkins.  Mason. 
Menifee.  Nicholas,  Ohio,  Scott,  Shelby, 
Spencer,  and  Washington  for  Individual 
Assistance. 

The  counties  of  Bath.  Boyd.  Caldwell,  Carter, 
Elliott,  Fleming,  Greenup.  Henderson. 
Hopkins.  Mason,  Menifee,  Nicholas,  Ohio, 
Scott,  Shelby,  and  Spencer  for  Categories  A 
and  B  under  the  Public  Assistance  program. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  97-6924  Filed  3-18-97;  8:45  ami 

BILUNG  COOE  C718-02-P 


FEMA-1167-DR] 

Tennessee;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMIMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-1167-DR).  dated 
March  7, 1997,  and  related 
determinations. 
EFFECTIVE  DATE:  March  9,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  Categories  A  and  B  under  the 
Public  Assistance  program  in  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  7,  1997: 

The  counties  of  Carroll,  Cheatham.  Dyer, 
Madison,  McNairy,  Montgomery,  and  Obion 
for  Categories  A  and  B  under  the  Public 
Assistance  program  (already  designated  for 
Individual  Assistance  and  Hazard 
Mitigation). 

(Catalog  of  Federal  Etomestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  97-6927  Filed  3-18-97;  8:45  am) 
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[FEMA-1167-OR] 

Tennessee;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  (FEMA-1167-DR),  dated 
March  7, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  March  8,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 


Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLBMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  Hazard  Mitigation  in  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  7,  1997: 

The  counties  of  Carroll,  Cheatham,  Dyer, 

Madison,  McNairy,  Montgomery  and  Obion 

for  Hazard  Mitigation  (already  designated  for 

Individual  Assistance). 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  EJoc.  97-6928  Filed  3-18-97;  8:45  am] 
WUMQ  COOE  crts-oa-p 


Compendium  of  Flood  Map  Changes 

AGBICY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY;  This  Notice  provides  a  listing 
of  changes  to  FEMA  flood  maps  made 
during  the  last  six  months  of  1996. 

DATES:  The  listing  includes  changes  to 
FEMA  flood  maps  that  became  effective 
July  1. 1996  through  December  31, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Buckley,  Director,  Hazard 
Identification  &  Risk  Assessment 
Division,  Mitigation  Directorate,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Paragraph  1360(i)  of 
the  National  Flood  Insurance  Reform 
Act  of  1968.  as  amended.  42  U.S.C. 
4101(1).  this  notice  is  provided  to  notify 
interested  parties  of  changes  made  to 
National  Flood  Insurance  Program  flood 
maps.  The  listing  shows  communities 
affected  by  map  changes,  the  flood  map 
panel(s)  affected,  the  effective  date  of 
the  map  change  and,  if  applicable,  the 
case  number  assigned  to  the  map  change 
action.  Future  notices  of  map  changes 
will  be  published  every  six  (6)  months. 
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Dated:  March  7. 1997. 
Rifdiard  W.  Krimm, 

Executive  Associate  Director  Mitigation 
Directorate. 

Compendium  of  Flood  Map  Clianges 

July  1,1 996  through  December  31,1 996 

Letters  of  Map  Change  (LOMC)— 
Determination  Type  Lookup  Table 


Determina- 
tion type 

Description 

01  

02  

05  .- 

06  

08  

12  

17  

18  

218-65— Fill  involved. 

218-70— No  fill  involved. 

102— BFE  change. 

102A— No  BFE  change. 

Denial. 

Floodway  revision. 

218-65— Inadvertent  indusion  in 

floodway. 
218-65— Inadvertent  indusion  in 

floodway. 

9  97 


IMI 
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Letters  of  Map  Change  Effective  July  1  thru  December  31. 

1996 

Region 

Stat* 

MapPan*! 

D«t«rmination 

CA9S  NUfTw#r 

01 

ct 

BRANFORD,  TOWN  OF 

0900730003D 

Data 

09-JUI-96 

TVP« 
02 

01 

ct 

BRANFORD,  TOWN  OF 

0900730003D 

24Dec-96 

97-01 -004A 

02 

01 

CT 

BRIDGEPORT,  CITY  OF 

0900020004C 

19-Sap-96 

95-01 -07  IP 

05 

or 

CT 

CHESHIRE,  TOWN  OF 

090074001 OC 

25-Oct-96 

- 

02 

01 

CT 

CUNTON,  TOWN  OF 

09006 10003C 

07-NOV-96 

02 

01 

CT 

OARIEN,  TOWN  OF 

090005 0OO4D 

05-Sep-96 

95-01 -087P 

05 

01 

CT 

ELLINGTON,  TOWN  OF 

0901580005B 

14-NOV-96 

02 

01 

CT 

ESSEX,  TOWN  OF 

0900650000 

14Aug-96 

02 

01 

CT 

ESSEX,  TOWN  OF 

0900650002C 

30-Sep-96 

02 

01 

CT 

GUILFORD,  TOWN  OF 

0900770005B 

25-Oct-96 

02 

01 

CT 

GUILFORD,  TOWN  OF 

090077001 OB 

09-Jul-96 

02 

01 

CT 

HAMDEN,  TOWN  OF 

090078001 OB 

31-JUI-96 

96-01 -078A 

02 

01 

CT 

MANCHESTER,  TOWN  OF 

09003 10003E 

03-Oct-96 

96-01 -116A 

02 

01 

CT 

MERIDEN,  CITY  OF 

09008 10004B 

23-Sep-96 

02 

01 

CT 

MONROE,  TOWN  OF 

0900090005C 

26-S«p-96 

02 

01 

CT 

NEWTOWN,  TOWN  OF 

09001100106 

23-Oct-96 

02 

01 

CT 

NORWALK,  CITY  OF 

09001 20005C 

17-Jul-96 

02 

01 

CT 

NORWALK,  CITY  OF 

09OO1200O6C 

29-Jul-96 

02 

01 

CT 

NORWALK,  CITY  OF 

09001 20006C 

05-N0V-96 

96-01 -108A 

01 

01 

CT 

NORWALK,  CITY  OF 

09001 20007C 

09-Dec-96 

97-01 -036A 

02 

01 

CT 

NORWALK,  CITY  OF 

09001200100 

26-N0V-96 

02 

01 

CT 

OLD  SAYBROOK,  TOWN  OF 

09OO690OO4D 

1 2-Aug-96 

02 

01 

CT 

OLD  SAYBROOK,  TOWN  OF' 

09006 90004D 

1 9-Aug-96 

01 

01 

CT 

PLYMOUTH,  TOWN  OF 

0901380002B 

25-Oct-96 

02 

01 

CT 

SOUTHINGTON,  TOWN  OF 

0900370000 

1 7-JUI-96 

02 

01 

CT 

STAMFORD,  CITY  OF 

09001 50005C 

08-Oct-96 

96-01 -053P 

06 

01 

CT 

STAMFORD,  CITY  OF 

09001 50006C 

14-Aug-96 

02 

01 

CT 

STAMFORD,  CITY  OF 

09001 50007D 

1 9-Jul-96 

95-01 -049P 

06 

01 

CT 

STAMFORD,  CITY  OF 

09001 50007D 

19-Jul-96 

95-01 -063P 

06 

01 

CT 

STRATFORD,  TOWN  OF 

09001 60002C 

25-Oct-96 

02 

01 

CT 

STRATFORD,  TOWN  OF 

09001 60003D 

19-S«p-96 

95-01-071P 

OS 

01 

CT 

STRATFORD,  TOWN  OF 

09001 60004D 

19-Sap-96 

95-01 -071 P 

OS 

01 

CT 

WEST  HARTFORD,TOWN  OF 

0950820001 C 

24S*p-96 

02 

01 

CT 

WEST  HAVEN,  CITY  OF 

09O0920002C 

14-Aug-96 

02 

01 

CT 

WEST  HAVEN,  CITY  OF 

0900920002C 

lO-Jul-96 

96-01 -070A 

02 

01 

CT 

WESTPORT,  TOWN  OF 

09001 90004B 

1 9-Aug-96 

02 

01 

CT 

WESTPORT,  TOWN  OF 

09001 90004B 

21-Oct-96 

96-01 -066P 

oe 

01 

CT 

WILTON,  TOWN  OF 

0900200008B 

09-Oct-96 

96-01  -05  9P 

06 

01 

CT 

WOODBURY,  TOWN  OF 

0901 330001 A 

08-Oct-96 

96-01 -034A 

01 

01 

CT 

WOODBURY,  TOWN  OF 

0901330002B 

08-NOV-96 

02 

01 

MA 

AMESBURY,  TOWN  OF 

2500750003D 

22-NOV-96 

02 

01 

MA 

ATTLEBORO,  CITY  OF 

250O49O010C 

22-Oct-96 

02 

01 

MA 

BELUNGHAM,  TOWN  OF 

2502320007B 

26-S«p-96 

01 

01 

MA 

BILLERICA,  TOWN  OF 

2501830000 

26-S«p-96 

01 

01 

MA 

BOSTON,  CITY  OF 

2502860000 

1 2-Aug-96 

02 

01 

MA 

BOSTON,  CITY  OF 

2502860000 

19-Aug-96 

01 

01 

MA 

BOSTON,  CITY  OF 

250286001 OC 

11Jul-96 

02 

01 

MA 

BOSTON,  CITY  OF 

250286001 OC 

09-Oct-96 

02 

01 

MA 

BOXFORD,  TOWN  OF 

250078001 OC 

08-Aug-96 

96-01 -03  IP 

06 

01 

MA 

BRAINTREE,  TOWN  OF 

2502330OO4C 

03-JUI-96 

02 

01 

MA 

BRIDGEWATER.  TOWN  OF 

250260001 5B 

09-Aug-96 

02 

01 

MA 

BRIDGEWATER.  TOWN  OF 

250260001 5B 

22-Oct-96 

02 

01 

MA 

BROCKTON,  CITY  OF 

250261 0005C 

1 7-Jul-96 

02 

01 

MA 

BROCKTON,  CITY  OF 

25026 10005C 

18-Jul-96 

02 

01 

MA 

COHASSET,  TOWN  OF 

2502360004C 

25-Oct-96 

02 
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01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

0) 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

MA 

01 

ME 

01 

ME 

01 

ME 

01 

ME 

01 

ME 

01 

ME 

01 

ME 

01 

ME 

01 

ME 

01 

ME 

01 

ME 

01 

ME 

01 

ME 

DARTMOUTH,  TOWN  OF 

DEOHAM,  TOWN  OF 

DOVER,  TOWN  OF 

EAST  BRIDGEWATER,  TOWN  OF 

EASTON.  TOWN  OF 

EASTON,  TOWN  OF 

EVERETT.  CrTY  OF 

FOXBOROUGH,  TOWN  OF 

FRAMINGHAM.  TOWN  OF 

FREETOWN.  TOWN  OF 

FREETOWN.  TOWN  OF 

HAMILTON.  TOWN  OF 

HAMILTON.  TOWN  OF 

HAVERHILL,  CITY  OF 

HINGHAM.  TOWN  OF 

HOLYOKE,  CITY  OF 

HUDSON,  TOWN  OF 

KINGSTON,  TOWN  OF 

LYNNFIELD,  TOWN  OF 

MALDEN,  CITY  OF 

MALDEN,  CITY  OF 

MANSFIELD,  TOWN  OF 

MARION.  TOWN  OF 

MARSHFIELD,  TOWN  OF 

NEEDHAM,  TOWN  OF 

NORTH  ANDOVER,  TOWN  OF 

NORTH  READING,  TOWN  OF 

PEABODY,  CITY  OF 

PtTTSFIELD,  CITY  OF 

QUINCY,  CITY  OF 

QUINCY,  CITY  OF 

QUINCY,  CITY  OF 

SCITUATE,  TOWN  OF 

TAUNTON,  CITY  OF 
TAUNTON.  CITY  OF 
TAUNTON,  CITY  OF 
TEWKSBURY,  TOWN  OF 
TEWKS8URY,  TOWN  OF 
TOPSFIELD,  TOWN  OF 
WAREHAM,  TOWN  OF 
WELLESLEY,  TOWN  OF 
WESTFIELD,  CITY  OF 
WESTON,  TOWN  OF 
WESTWOOD,  TOWN  OF 
WEYMOUTH,  TOWN  OF 
WINCHENDON,  TOWN  OF 
WINCHENDON,  TOWN  OF 
WRENTHAM,  TOWN  OF 
ADDISON,  TOWN  OF 
AUBURN,  CITY  OF 
AUBURN.  CITY  OF 
BERWICK,  TOWN  OF 
BLUE  Hia,  TOWN  OF 
BLUE  HILL,  TOWN  OF 
BLUE  HKl,  TOWN  OF 
BLUE  HILL,  TOWN  OF 
BOOTHBAY,  TOWN  OF 
BRISTOL,  TOWN  OF 
BRUNWICK,  TOWN  OF 
BURNHAM,  TOWN  OF 
BUXTON.  TOWN  OF 


25005 10022E 

2502370005C 

2502380005C 

250264001  OB 

2500530010D 

25005300100 

2501 920001 B 

2502390000 

2501 93001  IB 

250056001  OB 

25005600206 

250084001 OA 

250084001 OA 

2500850003B 

2502680007B 

2501420005B 

2501970000 

2502700001 B 

25008 90005C 

2502020000 

2502020001 B 

25005 70003 A 

25521300040 

2502730OO3D 

25521 50002C 

250098 0006C 

2502090004C 

250099001  OB 

250O370O2OC 

25521 90004C 

25521 9001 2C 

2552190016B 

2502820001 D 

25006 60003C 

250O6600O4C 

250O66OOO8C 

25021 80005B 

2S02180006B 

2501060001D 

255223001  ID 

2502550005B 

2501530020B 

2502260003B 

25522500O5C 

2502570005C 

2503480000 

25034800106 

25025800056 

23013200206 

230001 0006C 

230001 0006C 

23014400056 

230274001 5A 

2302740020A 

2302740020A 

2302740025A 

2302120008B 

23021500156 

23004200276 

2301 30001  OB 

23014600056 


1 6-Aug-96 

25-Oct-96 

05-Aug-96 

1 9-AUQ-96 

1 9-Aug-96 

26-N0V-96 

24-S«p-96 

19-Aua-96 

17-Dec-96 

22-NOV-96 

22-NOV-96 

06-S«p-96 

25-Oct-96 

12-D«c-96 

14-Aug-96 

02-Oec-96 

21-Aug-96 

07-NOV-96 

1  9-Dec-96 
09-Oct-96 
1 2-NOV-96 
20-S«p-96 
29-NOV-96 
25-Oct-96 
1 2-Jul-96 

1 9-Aug-96 

2  2 -Oct  96 
01-NOV-96 
17-Oec  96 
02-0«c-96 
10- Jul  96 
29-Oct  96 
1 3-S«p-96 
30-Aug-96 
22-Jul-96 
22-Jul-96 
24-Sep-96 
14-Aug96 
15-NOV-96 
03-Jul-96 
29-Aug-96 
24-Sep-96 
25-Oct-96 
15-NOV-96 
1 9-Aug-96 
1 6  Sep-96 
30-Sep-96 
01-NOV-96 
1 6-Jul-96 

1 9-Aug-96 
1 9-Aug-96 
07-NOV-96 
1 9-Dec-96 
26-Aug  96 
08-Oct-96 
08-Oct-96 
1 8-S«p-96 
18-Oct-96 
29-Oct-96 
15-Jul-96 
05-NOV-96 


96-01 -036C 


9S-01-O61P 


96-01 -074A 
96-01-074A 


97-01-016A 
97-01 -01 4A 


96-01-072A 


96-01 -043P 


97-01 -O20A 


96-01 -002A 
96-01 -O02A 

96-01 -088A 

96-01 -023P 

96-01 -090A 


96-01 -oezA 


96-01-122A 
96-01 -124A 

96-01  ■104A 


01 

02 

02 

06 

02 

02 

02 

02 

02 

17 

17 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

06 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

01 

02 

02 

02 

05 

02 

02 

02 

01 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

01 

01 

oi 

18 
02 
02 
02 


f                                   V«AA          ***f 

M.aii/     1     i^uui^ca 

±ou^o 

01 

ME 

CHINA,  TOWN  OF 

2302350005B 

1 2-Jul-96 

02 

01 

ME 

CLIFTON,  TOWN  OF 

2303780005A 

1 4-Aug-96 

02 

01 

ME 

DEER  ISLE,  TOWN  OF 

2302800025B 

23-Oct-96 

02 

01 

ME 

DIXMONT.TOWN  OF 

230381      A 

07-NOV-96 

02 

01 

ME 

GRAY,  TOWN  OF 

230048001  OA 

23-Oct-96 

02 

01 

ME 

GRAY,  TOWN  OF 

230048001 5A 

29-Aug-96 

96-01 -058A 

02 

01 

ME 

GREENVILLE.TOWN  OF 

2304090005 D 

1  9-Aug-96 

02 

01 

ME 

JEFFERSON,  TOWN  OF 

23008500106 

08-NOV-96 

02 

01 

ME 

JONESPORT,  TOWN  OF 

2301380020D 

02-Aug-96 

96-01 -084A 

01 

01 

ME 

KITTERY,  TOWN  OF       • 

23017100O5D 

13-Dec-96 

97-01 -008A 

02   . 

01 

ME 

LAMOINE,  TOWN  OF                         , 

230285001 OA 

28-Aug-96 

96-0i-118A 

18 

01 

ME 

LIMINGTON,  TOWN  OF 

230152002SC 

1 2-Dec-96 

96-01-1 26A 

02 

01 

ME 

LINCOLNVILLE,  TOWN  OF 

2301 72001 9A 

25-Oct-96 

96-01-1 10A 

02 

01 

ME 

MIL6RIDGE,  TOWN  OF 

23014200106 

20-Sep-96 

96-01 -100A 

01 

01 

ME 

PERU,  TOWN  OF 

23009800256 

24-S«p-96 

02 

01 

ME 

POLAND,  TOWN  OF 

2300090009D 

06-0ec-96 

96-01 -130A 

02 

01 

ME 

PORTLAND,  CITY  OF 

23005100076 

24-Jul-96 

02 

01 

ME 

SCARBOROUGH,  TOWN  OF 

230052001 OD 

18-NOV-96 

96-01 -069P 

06 

01 

ME 

SCAR60R0UGH,  TOWN  OF 

2300520021 D 

18-NOV-96 

96-01 -069P 

06 

01 

ME 

SCAR60R0UGH,  TOWN  OF 

230OS20022D 

18-NOV-96 

96-01 -069P 

06 

01 

ME 

SEBAGO,  TOWN  OF 

23020600176 

16-Dec-96 

96-01 -132A 

02 

01 

ME 

SOUTH  6RIST0L,  TOWN  OF 

23022000156 

06-NOV-96 

96-01 -112A 

01 

01 

ME 

ST.  ALeANS,  TOWN  OF 

230369      A 

23-Dec-96 

02 

01 

ME 

SWANVILLE,TOWN  OF 

230267      A 

05-NOV-96 

02 

01 

ME 

SWANVII 1  F,TOWN  OF 

230267      A 

29-N0V-96 

02 

01 

ME 

TRENTON,  TOWN  OF 

230299001 OA 

12-Sep-96 

02 

01 

ME 

WATERFORO,  TOWN  OF 

230343001 8A 

1 2-S«p-96 

02 

01 

ME 

WELLS,  TOWN  OF 

2301580007C 

26-S«p-96 

02 

01 

ME 

YORK,  TOWN  OF 

2301590024^  01-Nov-96 

97-01 -01  OA 

18 

01 

NH 

BEDFORD,  TOWN  OF 

33008 30OO5C 

26S0P-96 

02 

01 

NH 

BEDFORD,  TOWN  OF 

3300830005C 

23-Oct-96 

02 

01 

NH 

DANVIll F,  TOWN  OF 

3301 99      A 

27-Aug-96 

96-01 -086A 

02 

01 

NH 

DERRY,  TOWN  OF 

33012800116 

25-Oct-96 

02 

01 

NH 

FRANKLIN,  CITY  OF 

3301 13001 OB 

21-Aug-96 

02 

01 

NH 

GREENLAND.  TOWN  OF 

33O210O005B 

27-D«:-96 

02 

01 

NH 

HAMPSTEAD,  TOWN  OF 

33021 10005A 

22-Oct-96 

02 

01 

NH 

HEBRON,  TOWN  OF 

330058      A 

13-Oec-96 

97-01 -048A 

02 

01 

NH 

MERRIMACK,  TOWN  OF 

330095000SA 

14-Aug-96 

02 

01 

NH 

NEWRELDS,  TOWN  OF 

3302280000 

17-JUI-96 

02 

01 

NH 

NEWMARKET,  TOWN  OF 

33013600056 

02-Aug-96 

96-01 -094A 

02 

01 

NH 

WOLFEBORO,  TOWN  OF 

330239001 5A 

19-NOV-96 

96-01 -134A 

02 

01 

NH 

WOODSTOCK.  TOWN  OF 

33007900206 

03-Oct-96 

96-01 -068A 

01 

01 

Ri 

BARRINGTON,  TOWN  OF 

44001 COOOO 

30-Aug-96 

02 

01 

Rl 

CHARLESTOWN,  TOWN  OF 

445395001 OE 

07-NOV-96 

02 

01 

RI 

CRANSTON,  CITY  OF 

44539600096 

13-S«p-96 

02 

01 

Rl 

EAST  GREENWICH,  TOWN  OF 

4453970002B 

26-Sap-96 

02 

01 

ra 

EAST  GREENWICH.  TOWN  OF 

44539700026 

25-Oct-96 

02 

01 

Rl 

MIDDLETOWN,  TOWN  OF 

445401 0003D 

OS-Aug-96 

96-01 -060A 

01 

01 

Rl 

NOHIH  KINGSTOWN,  TOWN  OF 

4454040008B 

20-NOV-96 

96-01 -003P 

06 

01 

Rl 

NORTH  PROVIDENCE,  TOWN  OF 

4400200000 

1 4-Aug-96 

02 

01 

Rl 

SOUTH  KINGSTOWN,  TOWN  OF 

4454070025D 

27-S«p-96 

02 

01 

Rl 

WARWICK,  CITY  OF 

4454090006E 

23-JUI-96 

01 

01 

Rl 

WARWICK,  CITY  OF 

4454090006E 

16-Sep-96 

02 

01 

VT 

CASTLETON,  TOWN  OF 

50009 1001 06 

08-NOV-96 

02 

01 

VT 

FERRISBURG,  TOWN  OF 

50000200206 

16-S^-96 

02 

01 

VT 

LONDONDERRY,  TOWN  OF 

500132      B 

25-Oct-96 

02 

01 

VT 

MANCHESTER,  TOWN  OF 

50001 50020B 

21-Aug-96 

96-01 -05  2A 

02 

01 

VT 

THETFORD,  TOWN  OF 

50007500156 

10-0ct-96 

96-01 -096A 

02 

01 

VT 

THETFORO,  TOWN  OF 

50007500206 

19-Aug-96 

96-01 -016A 

02 

02 

NJ 

ATLANTIC  CITY,  CITY  OF 

3452780003E 

20-S«p-96 

96-02-069P 

06 

02 

NJ 

BELLEVILLE,  TOWN  OF 

3401 770001 C 

29-Aug-96 

96-02-086A 

01 
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02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

BERKELEY  HEIGHTS,  TOWNSHIP  OF 
BERKELEY  HEIGHTS,  TOWNSHIP  OF 
BERKELEY  HEIGHTS,  TOWNSHIP  OF 
BERKtLEY,  TOWNSHIP  OF 
BERNARDS,  TOWNSHIP  OF 
BLAIRSTOWN,  TOWNSHIP  OF 
BLOOMINGDALE,  BOROUGH  OF 
BOUND  BROOK,  BOROUGH  OF 
BRICK,  TOWNSHIP  OF 
BYRAM.  TOWNSHIP  OF 
CINNAMINSON,  TOWNSHIP  OF 
CLARK,  TOWNSHIP  OF 
CLIFTON.  CITY  OF 
DENVILLE,  TOWNSHIP  OF 
EAST  HANOVER.  CITY  OF 
EDISON.  TOWNSHIP  OF 
FAIR  LAWN,  BOROUGH  OF 
FAIR  LAWN,  BOROUGH  OF 
FAIR  LAWN,  BOROUGH  OF 
FLORHAM  PARK,  BOROUGH  OF 
FRANKLIN  LAKES.  BOROUGH  OP 
FRANKLIN  LAKES,  BOROUGH  OF 
HAMILTON,  TOWNSHIP  OF 
HARRINGTON  PARK,  BOROUGH  OF 
HIGHLANDS,  BOROUGKOF 
JEFFERSON,  TOWNSHIP  OF 
JERSEY  CITY,  CITY  OF 
LACEY,  TOWNSHIP  OF 
LACEY,  TOWNSHIP  OF 
LAWRENCE.  TOWNSHIP  OF 
LINWOOD,  CITY  OF 
MAPLEWOOD,  TOWNSHIP  OF 
MARLBORO,  TOWNSHIP  OF 
MILLSTONE,  TOWNSHIP  OF 
MONROE.  TOWNSHIP  OF 
MONROE,  TOWNSHIP  OF 
MOUNT  OLIVE,  TOWNSHIP  OF 
MOUNT  OLIVE,  TOWNSHIP  OF 
NEPTUNE  CITY.  BOROUGH  OF 
OCEAN  CITY,  CITY  OF 
OLD  BRIDGE,  TOWN  OF 
PALMYRA,  BOROUGH  OF 
PEQUANNOCK.  VILLAGE  OF 
PEQUANNOCK,  VILLAGE  OF 
PEQUANNOCK,  VILLAGE  OF 
PtTTSGROVE,  TOWNSHIP  OF 
PLAINFIELD,  CITY  OF 
POINT  PLEASANT.  BOROUGH  OF 
RAMSEY,  BOROUGH  OF 
RAMSEY,  BOROUGH  OF 
RAMSEY.  BOROUGH  OF 
RAMSEY,  BOROUGH  OF 
RAMSEY,  BOROUGH  OF 
SADDLE  BROOK.  TOWNSHIP  OF 
SAYREVILLE,  BOROUGHS  OF 
SOUTH  BRUNSWICK,  TOWNSHIP  OF 
VENTNOR,  CITY  OF 
VERNON.  TOWNSHIP  OF 
VOORHEES,  TOWNSHIP  OF 
WAYNE.  TOWNSHIP  OF 
WOODCUFF  LAKE,  BOROUGH  OF 


3404590005C 

3404590005C 

3404590005C 

34036900300 

3404280005A 

3404820008C 

3452840OO4C 

3404300001 C 

3452850O03C 

3405570005A 

3400920005B 

3452900002C 

3403980001 B 

3452920005B 

34034 10005C 

34026 10003C 

34003C0178F 

34003C0178F 

34003C0178F 

3403420005C 

34003C0064F 

34003C0152F 

3402460005B 

34003C0n3F 

345297   A 

3405220001 B 

3402230004B 

340376   A 

340376   A 

3402500002B 

340011 0001 B 

3401 860001 A 

340310OOO5B 

34031 40O07B 

3402690O04D 

3402690O06B 

3403530008B 

34035300106 

340316   B 

3453100004D 

3402650004D 

34011 00001 C 

345311 0001 C 

34531 10001C 

34531 10003C 

340421   B 

34531 20001 C 

34531 30001 B 

34003C0059F 

34003C0059F 

34003C0059F 

34003C0059F 

34003C0078F 

34003C0189F 

3402760001 C 

3402780011 B 

3453260001 B 

34056 10020A 

3405380005A 

3453270006C 

34003C0093F 


22-Jul-96 

10-Jul-96 

18-Jul-96 

1 9-Nov-9e 

1 9-N0V-96 

23-Oct-96 

12-S«p-96 

01  -Oct-96 

1 5-NOV-96 

26-S«p-96 

21-NOV-96 

19-S«p-96 

10-Oct-96 

15-N0V-96 

24-Jul-96 

24-Dec-96 

14-Aug-96 

29-Aug-96 

30-Oct-96 

03-Jul-96 

13-Jul-96  - 

13-Jul-96 

20-Oec-96 

10-Jul-96 

24-Dec-96 

29-Aug-96 

16  Jul  96 

06-Dec-96 

20-Dec-96 

03-Jul-96 

06-Dec  96 

22  Aug-96 

10-Jul-96 

26-Sap-96 

08-NOV-96 

22  Aug-96 

18-Jul-96 

18-Jul-96 

23-Oct-96 

09-Sep-96 

24Jul-96 

25-NOV-96 

24-S«p-96 

1 6-Oct-96 

21-NOV-96 

1 9Sttp-96 

1 0-Oct-96 

22-Aug-96 

1 1  -Dec-96 

22-Aug-96 

22-Aug-96 

22-Aug-96 

1 1  -D«c-96 

1 9-S«p-96 

07-Oct-96 

20-D*c-96 

15-NOV-96 

15-NOV-96 

07-Oct-96 

1 2-S«p-96 

22-Aug-96 


NJ  1666 

NJ  1878 

NJ  1898 

NJ  2049 

NJ  2076 

NJ  2023 

NJ  1936 

NJ  1977 

NJ  2068 

NJ  1983 

NJ  2091 

NJ  1956 

NJ  1941 

NJ  2065 

NJ  1911 

96-02- 108  A 

NJ  1912 

NJ  1943 

NJ  2040 

NJ  1836 

96-02-051 P 

96-02-05  IP 

NJ  2099 

NJ  1890 

96-02-1 46A 

NJ  1946 

96-02-064A 

NJ  2059 

NJ2112 

NJ  1857 

NJ  1283 

NJ  1929 

NJ  1637 

NJ  1991 

NJ2030 

NJ  1940 
NJ  1896 
NJ  1896 
NJ  2029 
96-O2-053P 
NJ  1867 
96-02-1 40C 
96-02-1 16A 
NJ  2056 
NJ  2069 
NJ  1965 
NJ  1766 
NJ  1928 
97-02-028A 
NJ  1935A 
NJ  1 935B 
NJ  1 935C 
97-02-028A 
NJ  1962 
NJ  1983 
NJ2116 
NJ  2077 
NJ  2078 
NJ  1124 
NJ  1959 
NJ  1930 


02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

06 

06 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

08 

02 

01 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 


02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

AMHERST,  TOWN  OF 
AMHERST,  TOWN  OF 
AMHERST,  TOWN  OF 
BABYLON.TOWN  OF 
BEDFORD,  TOWN  OF 
BOLTON,  TOWN  OF 
BROOKHAVEN,TOWN  OF 
BROWNVILLE,  TOWN  OF 
BUFFALO,  CITY  OF 
BUFFALO,  CITY  OF 
BUFFALO,  CITY  OF 
BUFFALO,  CITY  OF 
BUFFALO,  CITY  OF 
BUFFALO,  CITY  OF 
BUFFALO,  CITY  OF 
BUFFALO,  CITY  OF 
BUFFALO,  CITY  OF 
BUFFALO,  CITY  OF 
BUFFALO,  CITY  OF 
CAMILLUS,  TOWN  OF 
CANAAN,  TOWN  OF 
CAPE  VINCENT,  TOWN  OF 
CHEEKTOWAGA,  TOWN  OF 
CHESTER,  TOWN  OF 
CHILI,  TOWN  OF 
CICERO,  TOWN  OF 
CICERO,  TOWN  OF 
CICERO,  TOWN  OF 
CICERO,  TOWN  OF 
CICERO,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE.  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 


3602260007E 
3602260O07E 
360226001 2E 
3607900033D 
3609030020C 
360869001 50 
3653340003D 
361063  C 
360230001  OB 
360230001  OB 
360230001 06 
36023000106 
360230001  OB 
36023000106 
36023000106 
36023000108 
36023000106 
36023000106 
36023000106 
36O5700O07C 
361 31 3001 5C 
361062  C 
36023 1001  OF 
360870001 OB 
3604120025A 
3605720004D 
36057200050 
3605720006D 
36O57200O6D 
36057200060 
3602320005C 
360232000SC 
3602320005C 
3602320005C 
3602320OO5C 
3602320OO5C 
3602320005C 
3602320005C 
3602320005C 
3602320005C 
36O2320OO5C 
3602320OO5C 
360232001 OC 
360232001 1C 
360232001 3C 
380232001 3C 
360232001 3C 
360232001 3C 
360232001 3C 
360232001 3C 
360232001 3C 
360232001 3C 
360232001 3C 
360232001 3C 
360232001 3C 
360232001 3C 
360232001 3C 
360232001 3C 
360232001 3C 
360232001 3C 
360232001 3C 


26-Sap-96 

20-OM-96 

21-NOV-96 

20-Dec-96 

30-Oct-96 

12-S«p-96 

20-Dec-96 

18-Jul-96 

06-D«c-96 

1 0-Jui-96 

10-Jul-96 

1 4-Aug-96 

22-Aug-96 

29-Aug-96 

29-Aug-96 

06-DM-96 

02-Oct-96 

26Sap-96 

06-0«c-96 

07-NOV-96 

20-0«c-96 

19S«p-96 

22-Aug-96 

31-Oec-96 

08-NOV-96 

1 5-Aug-96 

21-NOV-96 

29-Aug-96 

08-NOV-96 

23-Oct-96 

26-S«p-96 

26-S«p-96 

03-Jul-96 

10-Jul-96 

26-Jul-96 

22-Aug-96 

29-Aug-96 

1 9Sep-96 

26-Sep-96 

08-N0V-96 

21-NOV-96 

20-D«c-96 

23-Oct-96 

20-0m:-96 

07-NOV-96 

03-Jul-96 

03-JUI-96 

30-Oct-96 

29-Aug-96 

1 6-Oct-96 

1 6-0ct-96 

1 6-Oct-96 

16-Oct-96 

1 6-Oct-96 

16-Oct-96 

16-Oct-96 

1 6-Oct-96 

16-Oct-96 

1 9-Oct-96 

1 6-Oct  96 

16-Oct-96 


NY  1978 
NY  2109 
NY  2094 
NY  2107 
NY  2042 
NY  1957 
NY  2126 
NY  1895 
NY  1773 
NY  1882 
NY  1883 
NY  1900 
NY  1938 
NY  1952 
NY  1953 
NY  1987 
NY  1 988 
NY  1989 
NY  2103 
97-02-O04A 
NY  2104 
NY  1969 
NY  1937 
96-02- 104A 
NY  2039 
96-02-1 1 2A 
NY  2097 
96-02-1 06A 
NY  2057 
NY  2061 
NY  1323 
NY  1349 
NY  1872 
NY  1876 
NY  1901 
NY  1939 
HY  1 947 
NY  1961 
NY  1982 
NY  2048 
NY  2088 
NY  2108 
NY  2022 
NY  21 15 
97-02-006A 
NY  1856 
NY  1865 
NY  1949 
NY  1951 
NY  1992 
NY  1994 
NY  1995 
NY  1996 
NY  1997 
NY  1998 
NY  1999 
NY  2000 
NY  2001 
NY  2002 
NY  2003 
NY  2004 


02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 
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02 

NY 

CLARENCE,  TOWN  OF 

360232001 3C 

16-0ct-96 

NY20O5 

02 

02 

NY 

CLARENCE,  TOWN  OF 

360232001 3C 

16-0ct-96 

NY  2006 

02 

02 

NY 

CLARENCE,  TOWN  OF 

360232001 3C 

16-0ct-96 

NY  2007 

02 

02 

NY 

CLARENCE,  TOWN  OF 

360232001 3C 

16-0ct-96 

NY  2008 

02 

02 

NY 

CLARENCE,  TOWN  OF 

360232001 3C 

1 6-Oct-96 

NY  2009 

02 

« 

02 

NY 

CLARENCE,  TOWN  OF 

360232001 3C 

23-Oct-96 

NY  201 1 

02 

02 

NY 

CLARENCE,  TOWN  OF 

360232001 3C 

23-Oct-96 

NY  2012 

02 

02 

NY 

CLARENCE,  TOWN  OF 

360232001 3C 

23-Oct-96 

NY  2013 

02 

02 

NY 

CLARENCE,  TOWN  OF 

360232001 3C 

23-Oct-96 

NY  2014 

02 

02 

NY 

CLARENCE,  TOWN  OF 

360232001 3C 

23-Oct-96 

NY  2015 

02 

02 

NY 

CLARENCE,  TOWN  OF 

360232001 3C 

23-Oct-96 

NY  2016 

02 

02 

NY 

CLARENCE,  TOWN  OF 

360232001 3C 

23-dct-96 

NY  201  7 

02 

02 

NY 

CLARENCE.  TOWN  OF 

360232001 3C 

23-Oct-96 

NY  2018 

02 

02 

NY 

CLARENCE,  TOWN  OF 

360232001 3C 

23-Oct-96 

NY  2024 

02 

02 

NY 

CLARENCE,  TOWN  OF 

360232001 3C 

19-NOV-96 

NY  2026 

02 

02 

NY 

CLARENCE,  TOWN  OF 

360232001 3C 

23-Oct-96 

NY  2027 

02 

02 

NY 

CLARENCE.  TOWN  OF 

36O2320O13C 

23-Oct  96 

NY  2028 

02 

02 

NY 

CLARENCE,  TOWN  OF 

360232001 3C 

30-Oct-96 

NY  2034 

01 

02 

NY 

CLARENCE,  TOWN  OF 

3602320013C 

30-Oct-96 

NY  2035 

02 

02 

NY 

CLARENCE,  TOWN  OF 

36O2320O13C 

27  S«p96 

NY  2036 

02 

02 

NY 

CLARENCE,  TOWN  OF 

36O2320O13C 

30-Oct-96 

NY  2037 

02 

02 

NY 

CLARENCE,  TOWN  OF 

36O2320O13C 

30-Oct-96 

NY  2038 

02 

02 

NY 

CLARENCE,  TOWN  OF 

3602320O13C 

06-O«c-96 

NY  2110 

02 

02 

NY 

CLARENCE,  TOWN  OF 

360232001 4C 

07-AU0-96 

96-02-096A 

02 

02 

NY 

CLARENCE,  TOWN  OF 

3602320014C 

21-NOV-96 

NY  2085 

02 

02 

NY 

CLARENCE.  TOWN  OF 

360232001 4C 

06-D«c-96 

NY  2106 

»  02 

02 

NY 

CLARKSTOWN,  TOWN  OF 

3606790004D 

12 -Sep- 96 

NY  1955 

02 

02 

NY 

CLAY,  TOWN  OF 

3605730010D 

1  2  Sep- 96 

96-02-122A 

02 

02 

NY 

COLD  SPRING,  VILLAGE  OF 

3606700001 B 

10-Oct-96 

NY  1979 

02 

02 

NY 

CONSTANTIA,  TOWN  OF 

36O6480O20B 

IO-Jul-96 

NY  1881 

02 

02 

NY 

CORTLANOT,  TOWN  OF 

3609060008B 

03-Jul-96 

NY  1866 

02 

02 

NY 

COHILANDT.  TOWN  OF 

3609O60OO8B 

21-NOV-96 

NY  2083 

02 

02 

NY 

COVE  NECK,  VILLAGE  OF 

3604620001 B 

10-Jul-96 

NY  1880 

02 

02 

NY 

DEER  PARK,  TOWN  OF 

36061 2001 4C 

1 9-Jul-96 

NY  1858 

02 

02 

NY 

DEWITT,  TOWN  OF 

36097300106 

08-NOV-96 

NY  2058 

02 

02 

NY 

EAST  AURORA.  VILLAGE  OF 

3653350005B 

15-NOV-96 

NY  2071 

02 

02 

NY 

EVANS,  TOWN  OF 

360240001 5E 

1 9-Sep-96 

NY  1964 

02 

02 

NY 

FAIRPORT,  VILLAGE  OF 

36041 50001 B 

1 2-Dec-96 

97-02-064A 

02 

02 

NY 

GLENVILLE.TOWN  OF 

3607380041 B 

19-Sep-96 

NY  1970 

02 

02 

NY 

GLENVIUE.TOWN  OF 

3607380041 B 

19-Sep-96 

NY  1971 

02 

02 

NY 

GLENVIUE.TOWN  OF 

3607380041B 

1 9-Sep  96 

NY  1972 

02 

02 

NY 

GLENVILLE.TOWN  OF 

3607380041 B 

19S«p-96 

NY  1973 

02 

02 

NY 

GLENVILLE,TOWN  OF 

3607380041 B 

1 9-Sep-96 

NY  1974 

02 

02 

NY 

GL£NViaE,TOWN  OF 

3607380041 B 

10-Oct-96 

NY  2019 

02 

02 

NY 

GRAND  ISLAND,  TOWN  OF 

3602420006B 

13-0ec-96 

97-02-01 OA 

02 

02 

NY 

GREECE,  TOWN  OF 

3604170006E 

20-Dec-96 

NY  2123 

02 

02 

NY 

GREENBURG.TOWN  OF 

36091 1001  OB 

08-Aug-96 

NY  1889 

02 

02 

NY 

GROVELAND,  TOWN  OF 

3603850005C 

26-Jul-96 

NY  1907 

02 

02 

NY 

HARRISON.  TOWN  OF 

36091 2001  IB 

08-NOV-96 

NY  2047 

02 

02 

NY 

HASTINGS.  TOWN  OF 

36065300O5C 

14-Aug-96 

NY  1910 

02 

02 

NY 

HEMPSTEAD.  TOWN  OF 

36O4670O46B 

26-Jul-96 

NY  1902 

02 

02 

NY 

HEMPSTEAD.  TOWN  OF 

36O4670O51C 

14-AU0-96 

NY  1908 

02 

02 

NY 

HEMPSTEAD,  TOWN  OF 

3604670051 C 

20-Dec-96 

NY  2122 

02 

02 

NY 

HENRIETTE,  TOWN  OF 

36041 90005D 

13Sep-96 

96-02-1 02A 

01 

02 

NY 

HENRItITt,  TOWNOF 

3604190005D 

OI-Nov-96 

96-02-1 50A 

01 

02 

NY 

HUNTINGTON,  TOWN  OF 

360796O0O4D 

1 5-NOV-96 

NY  2075 

02 

02 

NY 

INDIAN  LAKE,  TOWN  OF 

361113      B 

22-Aug-96 

NY  1897 

02 

02 

NY 

ISUP,TOWNSHIP  OF 

365337001 9D 

08-NOV-96 

NY  2046 

02 

02 

NY 

KIRKLANO,  TOWN  OF 

36O5310001B 

1 2-Sep-96 

NY  1950 

02 

02 

NY 

LACKAWANNA,  CITY  OF 

3602470001 B 

30-Oct-96 

NY  2033 

02 

02 

NY 

LANCASTER.  TOWN  OF 

3602490001 B 

18-Jui-96 

NY  1894 

02 
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NY 

02 

NY 

02 

NY 
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NY 
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NY 
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02 

NY 
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02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

NY 

02 

PR 

02 

PR 

02 

PR 

02 

PR 

02 

PR 

02 

PR 

02 

PR 

02 

PR 

03 

DE 

03 

DE 

03 

DE 

03 

DE 

03 

DE 

03 

DE 

03 

MD 

LIMA,  TOWN  OF 

LINDENHURST,  VILLAGE  OF 

LIVONIA,  TOWN  OF 

MANLIUS.  TOWN  OF 

MANLIUS,  TOWN  OF 

MENDON.  TOWN  OF 

MONTGOMERY,  VILLAGE  OF 

NEW  YORK,  CITY  OF 

NEW  YORK,  CITY  OF 

NEW  YORK,  CITY  OF 

NEW  YORK,  CITY  OF 

NEW  YORK,  CITY  OF 

NEW  YORK,  CITY  OF 

NEW  YORK,  CITY  OF 

NEW  YORK.  CITY  OF 

NEW  YORK,  CITY  OF 

NEW  YORK,  CITY  OF 

NEW  YORK,  CITY  OF 

NEW  YORK,  CITY  OF 

NEW  YORK,  CITY  OF 

NEWBURGH,  TOWN  OF 

ONEONTA,  TOWN  OF 

ONTARIO,  TOWN  OF 

ORANGETOWN,  TOWN  OF 

OWEGO,  VILLAGE  OF 

PENFIELD,  TOWN  OF 

PERU, TOWN  OF 

PITTSFORD.  TOWN  OF 

PtTTSFORD,  TOWN  OF 

QUEENSBURY,  TOWN  OF 

ROCHESTER,  TOWN  OF 

ROTTERDAM,  TOWN  OF 

SARANAC  LAKE,  VILLAGE  OF 

SARANAC  LAKE,  VILLAGE  OF 

SARANAC  LAKE,  VILLAGE  OF 

SCARSDALE,  VILLAGE  OF 
SCHOHARIE.  VILLAGE  OF 
TRIANGLE.  "^OWN  OF 
WALWORTH.  TOWN  OF 
WEBB.  TOWN  OF 
WELLSVILLE,  TOWN  OF 
WELLSVILLE,  TOWN  OF 
WELLSVILLE.  VILLAGE  OF 
WEST  SENECA.  TOWN  OF 
WEST  SENECA.  TOWN  OF 
WOODSTOCK.  TOWN  OF 
PUERTO  RICO,  COMMONWEALTH  OF 
PUERTO  RICO,  COMMONWEALTH  OF 
PUERTO  RICO,  COMMONWEALTH  OF 
PUERTO  RICO,  COMMONWEALTH  OF 
PUERTO  RICO,  COMMONWEALTH  OF 
PUERTO  RICO,  COMMONWEALTH  OF 
PUERTO  RICO,  COMMONWEALTH  OF 
PUERTO  RICO,  COMMONWEALTH  OF 
DOVER,  CITY  OF 
DOVER,  CITY  OF 
KENT  COUNTY  • 
NEW  CASTLE  COUNTY  • 
NEW  CASTLE  COUNTY  • 
NEW  CASTLE  COUNTY  • 
ANNAPOUS,  CITY  OF 


361286      A 

29-Aug-96 

NY  1945 

02 

3607980005D 

14-Aug-96 

NY  1927 

tii 

360386001 5C 

24-Jul-96 

NY  1914 

02 

360584001 OD 

lO-Jul-96 

96-02-05  6A 

01 

36058400200 

21-NOV-96 

NY  2089 

02 

3604230006B 

03-Jul-96 

NY  1873 

02 

3606240001 B 

21-NOV-96 

NY  2051 

02 

360497001 OB 

26-Sep-g6 

NY  1 984 

02 

360497001 8B 

08-NOV-96 

NY  2052 

02 

3604970092C 

1 9-Sep-96 

NY  1J967 

02 

3604970104C 

1 2-Sep-96 

NY  1827 

01 

36049701 14D 

08-NOV-96 

NY  1 985 

02 

r 

36049701 15B 

22-Aug-96 

NY  1923 

02 

36049701 240 

15-NOV-96 

NY  2080 

02 

36049701 25D 

03-Jul-96 

NY  1874 

02 

36049701 25D 

22-JUI-96 

NY  1886 

02 

36049701 25D 

12-Sep-96 

NY  1887 

02 

36049701 25D 

22-Aug-96 

NY  1931 

02 

36049701 25D 

30-Oct-96 

NY  2021 

02 

36049701 26B 

14-Aug-96 

NY  1919 

.  02 

360627001 5A 

26-Sep-96 

NY  1 980 

02 

3612750027B 

09-Sep-96 

96-02-1 26A 

01 

360895001  OB 

1 9-NOV-96 

NY  2067 

02 

3606860001 C 

03-Jul-96 

NY  1720 

02 

3608400001 B 

29-Aug-96 

NY  1944 

02 

3604260005B 

27-Sep-96 

95-02-059P 

05 

361 3840005 A 

03-Jul-96 

NY  1777  . 

02 

3604290005C 

08-NOV-96 

NY  2055 

02 

360429001 OC 

08-NOV-96 

NY  2053 

02 

3608790020B 

22-Aug-96 

NY  1807 

02 

360861 0024C 

26-Jul-96 

NY  1875 

02 

360740O0O4B 

14-Aug-96 

NY  1924 

02 

3602730001 C 

08-NOV-96 

NY  1 968 

02 

3602730001 C 

20-Dec-96 

NY  1975 

02 

3602730001 C 

23-Oct-96 

NY  2025 

02 

3609320002B 

15-NOV-96 

NY2t)63 

02 

3610610O01C 

08-NOV-96 

NY  2054 

02 

_ 

360055      B 

22-Jul-96 

NY  1913 

02 

361 228001 2C 

lOOct-96 

NY  1 986 

02 

360321      A 

18-Jul-96 

NY  1893 

02 

3600350005B 

06-S«p-96 

96-02-007P 

05 

36O03S00206 

06-S«p-96 

96-02-007P 

05 

3600360001 B 

06-S«p-96 

96-02-007P 

05 

3602620003B 

26-Jul-96 

NY  1905 

02 

3602620004B 

14-AU0-96 

NY  1917 

02 

3608680021 B 

26-Jul-96 

NY  1909 

02 

7200000035D 

27Sep-96 

96-02-1 24A 

01 

72000001 38B 

22-Aug-96 

96-02-1  lOA 

01 

72000001 77D 

26-Jul-96 

96-02-092A 

01 

7200000201 B 

22-Aug-96 

96-02-1 10A 

01 

720000021 5C 

13-Sep-96 

96-02-009P 

06 

720O0O0275E 

18-Jui-96 

96-02-06  IP 

05 

7200000281 C 

13-D«c-96 

97-02-026A 

01 

7200000292C 

02-Aug-96 

96-02-090A 

01 

1000060005C 

17-Oct-96 

96-03-1 29P 

06 

1000060005C 

31-Oec-96 

97-03-1 52A 

02 

1000010130C 

04-0ct-96 

96-03-8 10A 

02 

10003C006SF 

lO-Jul-96 

96-03-526A 

02 

10003C0066F 

17-NOV-96 

96-03-8  22A 

02 

10003C0140F 

03-Oct-96 

96-03 -64  2A 

02 

2400090005B 

13-Sep-96 

96-03-606A 

02 

IMI 
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03 

MO 

BALTIMORE  COUNTY* 

24001 003 70B 

230ct  96 

97-03-020A 

02 

03 

MO 

BALTIMORE  COUNTY* 

24001003906 

22-Oct-96 

97-O3-010A 

02 

03 

MO 

BALTIMORE  COUNTY* 

24001 00555B 

26-Aug-96 

96-03-554A 

02 

03 

MO 

CARROLL  COUNTY  * 

24001 50025B 

08-Jul-96 

96-03- 140A 

02 

03 

MO 

CARROLL  COUNTY  * 

24001501006 

25Jul-96 

96-03-41 2A 

01 

03 

MO 

CECIL  COUNTY* 

24001 90028A 

21-Jul-96 

96-03  262A 

02 

03 

MO 

CECIL  COUNTY* 

24001 90029A 

21-Jul-9^ 

96-03-262A 

02 

03 

MO 

CECIL  COUNTY* 

24001 90046A 

23-Oct-96 

96-03-700A 

02 

03 

MO 

OORCHESTER  COUNTY  * 

2400260200A 

18-NOV-96 

96-O3-730A 

02 

03 

MO 

DORCHESTER  COUNTY  * 

2400260200A 

18-NOV-96 

97-03-088A 

02 

03 

MO 

FREOERICK  COUNTY  * 

24002702756 

1 1  -Oct-96 

96-03-622A 

02 

03 

MO 

FREDERICK.  CITY  OF 

2400300004C 

23-AUQ-96 

95-03-1 57P 

06 

03 

MO 

GAITHERSBURG.  CITY  OF 

240O50O0O4B 

24  Sep-96 

96-03-762A 

02 

03 

MO 

GAITHERSBURG,  CITY  OF 

240O5OO0O4B 

19-NOV-96 

97-03-080A 

02 

03 

MO 

HOWARD  COUNTY* 

24004400288 

20-Sep-96 

96-03-346A 

02 

03 

MO 

HOWARD  COUNTY* 

240O440028B 

1  2-Dec-96 

9703-062A 

02 

03 

MO 

KENT  COUNTY  * 

2400450225B 

24-0ec-96 

96-03-8  26A 

02 

03 

MO 

MONTGOMERY  COUNTY  * 

240O49O175C 

27-NOV-96 

97-03-01 6A 

01 

03 

MO 

PRINCE  GEORGES  COUNTY  * 

245208 0065C 

07-Oct-96 

95-03-1 45P 

05 

03 

MO 

PRINCE  GEORGES  COUNTY  • 

24520800800 

1  2-Dec-96 

97-O3-046A 

02 

03 

MO 

SAUSBURY,  CITY  OF 

24008000036 

15  Aug-96 

96-03-546A 

02 

03 

MO 

ST.  MARYS  COUNTY* 

24006400186 

1 2-Sep-96 

.     96-03  582A 

02 

03 

MO 

TALBOT  COUNTY  * 

240O6600O4A 

27-Aug-96 

96-0S-502A 

01 

03 

MD 

TALBOT  COUNTY  * 

240O66O014A 

18-JUI-96 

96-03-636A 

02 

03 

MO 

TALBOT  COUNTY  * 

24006600156 

1 0-S«p-9^ 

96-03-458A 

02 

03 

MO 

TALBOT  COUNTY  * 

24006600156 

1  2-Jul-96 

96-03-5 18A 

02 

03 

MO 

TALBOT  COUNTY  * 

2400660022A 

23-Jul-96 

96-03-336A 

02 

03 

MO 

TALBOT  COUNTY  * 

240O660023A 

07-Aug-96 

96-03-568A 

02 

03 

MO 

TALBOT  COUNTY  * 

24006600446 

22-Aug-96 

96-03-722A 

02 

03 

MO 

WASHINGTON  COUNTY  * 

24007000856 

18-Jul-96 

96-O3-410A 

01 

03 

MO 

WASHINGTON  COUNTY  * 

24007000956 

18-Oct-96 

96-03-8 18A 

02 

03 

MO 

WASHINGTON  COUNTY  * 

2400700155A 

1 2-NOV-96 

96-03-794A 

02 

03 

MO 

WASHINGTON  COUNTY  * 

24007001 60A 

18-Oct-96 

96-03-8 18A 

02 

03 

MO 

WESTMINSTER.  CITY  OF 

24001 80001 C 

09-S«p-96 

96-03-590A 

01 

03 

MO 

WICOMICO  COUNTY  * 

2400780024C 

1 6-S^-96 

96-03-634A 

02 

03 

MO 

WICOMICO  COUNTY  * 

2400780025C 

16  Sep-96 

96-03-634A 

02 

03 

MO 

WORCESTER  COUNTY  * 

2400830225A 

04-S«p-96 

96-03-306A 

02 

03 

PA 

ALLENTOWN,  CITY  OF 

42058500056 

1 3-Dec-96 

97-03-068A 

02 

03 

PA 

BIRMINGHAM,  TOWNSHIP  OF 

42O45C0O51O 

27-Aug  96 

96-03 -4  64A 

02 

03 

PA 

BRISTOL.  TOWNSHIP  OF 

4209840O05C 

20-Sep96 

96-03-728A 

02 

03 

PA 

BROOKRELD,  TOWNSHIP  OF 

421171       6 

10-Jul-96 

96-03-116A 

.02 

03 

PA 

BRUSH  VALLEY,  TOWNSHIP  OF 

4217100025A 

30-Oct-96 

96-03-538A 

02 

03 

PA 

CUNTON,  TOWNSHIP  OF 

4223450001 A 

02-Oct-96 

96-03-616A 

02 

03 

PA 

CONEWAGO,  TOWNSHIP  OF 

42091800106 

26-NOV-96 

97-03-036A 

02 

03 

PA 

COOLBOUGH,  TOWNSHIP  OF 

42188600056 

24.Dec-96 

97-03-006A 

02 

03 

PA 

CORRY,  CITY  OF 

42044700026 

05-NOV-96 

97-03-024A 

02 

03 

PA 

DOUGLASS,  TOWNSHIP  OF 

42191100056 

O2-AU0-96 

96-03-580A 

02 

03 

PA 

OUNCANSVILLE,  BOROUGH  OF 

42016100016 

05-D«c  96 

96-03-748A 

02 

03 

PA 

UIIIZ,  BOROUGH  OF 

42055400016 

25-NOV-96 

97-03 -034A 

02 

03 

PA 

LOWER  ALLEN,  TOWNSHIP  OF 

4210160002B 

24-Oct-96 

97-03 -008A 

02 

03 

PA 

LOWER  PAXTON.  TOWNSHIP  OF 

42038400026 

08-NOV-96 

96-03-736A 

02 

03 

PA 

LOWER  PAXTON,  TOWNSHIP  OF 

42038400026 

23-0«c-96 

97-03-1 32A 

02 

03 

PA 

MAJN,  TOWNSHIP  OF 

421554      A 

21 -Aug  96 

96-03-01 9P 

06 

03 

PA 

MARION,  TOWNSHIP  OF 

421 079001 OB 

10-Dm:-96 

96-03 -095P 

05 

03 

PA 

MCCANOLESS,  TOWNSHIP  OF 

420O3C0184E 

30-Om:-96 

96-03-790A 

02 

03 

PA 

MIDDLE  SMITHRELD,  TOWNSHIP  OF 

42189000156 

10-Oct-96 

96-03-674A 

02 

03 

PA 

MIDDLESEX,  TOWNSHIP  OF 

421 229001  OB 

20-S«p-96 

96-03-668A 

02 

03 

PA 

MILFORD,  TOWNSHIP  OF 

422337001 OA 

20-0«c-96 

96-03-1 25P 

06 

03 

PA 

MILLCREEK,  TOWNSHIP  OF 

42045200056 

02-Oec-96 

96-03-658A 

01 

03 

PA 

NORTH  WALES.  BOROUGH  OF 

4207040001 A 

05-NOV-96 

96-03-760A 

02 

03 

PA 

PENN,  TOWNSHIP  OF 

42029C 04350 

12-Dec-96 

97-O3-074A 

02 
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03 

PA 

03 

PA 

03 

PA 

03 

PA 

03 

PA 

03 

PA 

03 

PA 

03 

PA 

03 

PA 

03 

PA 

03 

PA 

03 

PA 

03 

PA 

03 

PA 

03 

PA 

03 

PA 

03 

PA 

03 

PA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

PHILADELPHIA,  CITY  OF 
PHILADELPHIA,  CITY  OF 
RIDLEY,  TOWNSHIP  OF 
SALEM,  TOWNSHIP  OF 
SPRINGFIELD,  TOWNSHIP  OF 
SPRINGFIELD,  TOWNSHIP  OF 
T06YHANNA,  TOWNSHIP  OF 
UPPER  DAR6Y,  TOWNSHIP  OF 
UPPER  MERION,  TOWNSHIP  OF 
UPPER  MORELAND,  TOWNSHIP  OF 
UPPER  MT.  BETHEL,  TOWNSHIP  OF 
UPPER  PROVIDENCE,  TOWNSHIP  OF 
UPPER  SOUTHAMPTON,  TOWNSHIP  OF 
WASHINGTON,  TOWNSHIP  OF 
WEST  DEER,  TOWNSHIP  OF 

WEST  MANCHESTER,  TOWNSHIP  OF 

WHITE  DEER,  TOWNSHIP  OF 

ZELIENOPLE,  BOROUGH  OF 

ACCOMACK  COUNTY  * 

ALEXANDRIA,  CITY  OF 

ALEXANDRIA,  CITY  OF 

ALEXANDRIA,  CITY  OF 

ARUNGTON  COUNTY  * 

AUGUSTA  COUNTY  * 

AUGUSTA  COUNTY  * 

CHARLOTTESVILLE,  CITY  OF 

CHESAPEAKE,  CITY  OF 

CHESAPEAKE,  CITY  OF 

CHESAPEAKE,  CITY  OF 

CHESAPEAKE,  CITY  OF 

CHESAPEAKE,  CITY  OF 

CHESTERFIELD  COUNTY  * 

COLONIAL  HEIGHTS,  CITY  OF 

ESSEX  COUNTY  * 

FAIRFAX  COUNTY 

FAIRFAX  COUNTY 

FAIRFAX  COUNTY 

FAIRFAX  COUNTY 

FAIRFAX  COUNTY 

FAIRFAX  COUNTY 

FAIRFAX  COUNTY 

FAIRFAX  COUNTY 

FAIRFAX  COUNTY 

FAIRFAX  COUNTY 

FAIRFAX  COUNTY 

FAIRFAX  COUNTY 

FAIRFAX  COUNTY 

FAIRFAX  COUNTY 

FAIRFAX  COUNTY 

FAIRFAX  COUNTY 
FAIRFAX  COUNTY 
FAIRFAX  COUNTY 
FAIRFAX  COUNTY 
FAIRFAX  COUNTY 
FAIRFAX  COUNTY 
FAIRFAX  COUNTY 
FAIRFAX  COUNTY 
FAIRFAX  COUNTY 
FAIRFAX  COUNTY 
FAIRFAX  COUNTY 
FAIRFAX  COUNTY 


420757001 9F 

42075701 83F 

4204SC0046D 

422192   6 

42538800106 

42538800106 

42189700306 

4204SC00250 

4209570002A 

4219090004C 

4219330009A 

42045C0031D 

4209890001 C 

42165800050 

42003C0227E 

42223300056 

42103400156 

4202260001 6 

5100010125C 

S1551900O5D 

51551 90005D 

51551900050 

51552000026 

51001300156 

51001301756 

5100330002C 

510034   B 

510034   6 

510034   8 

510034   B 

510034   B 

51003S0028B 

51003900046 

51004800256 

5155250025D 

51552500250 

51552500250 

51552500250 

51552500250 

51552500500 

51552500500 

51552500500 

5155250075D 

51552500750 

5155250075D 

51552500750 

5155250075D 

5155250075D 

5155250075D 

5155250083D 

5155250083D 

51552500830 

51552500830 

5155250087D 

51552501000 

51552501000 

51552501000 

51552501000 

51552501000 

51552501000 

51552501000 


10-S«p-96 

22-Aug-96 

22-NOV-96 

1 4-Aug-96 

25-S«p-96 

07-Oct-96 

1 8-Oct-96 

29-Aug-96 

01 -Oct-96 

08-Jul-96 

18-Jul-96 

1 5-Aug-96 

1 6-D*c-96 

23-Oct-96 

27-Aug-96 

30-Jul-96 

22-AU0-96 

30-Oct-96 

1 3-Dec-96 

30-Dm;-96 

1 1  -Om-96 

29-Aug-96 

26-S«p-96 

05-0m:-96 

21Aug-96 

18-Jul-96 

09-S«p-96 

16-Aug-96 

23-AU0-96 

24-Oct-96 

05-D»c-99 

05-N0V-96 

23-Sep-96 

31-Jui-96 

1  7 -Oct-96 

06-NOV-96 

06-NOV-96 

1 0-Oct-96 

02-Oct-96 

06-S«p-96 

1 2-S«p-96 

30-0«:-96 

24-Jul-96 

03-S«p-96 

25-NOV-96 

25-NOV-96 

28-Oct-96 

30-Oct-96 

09-D«c-96 

23-Jul-96 

30-Jul-96 

25-NOV-96 

13-Om:-96 

18-Oct-96 

15-Jul-96 

15-JUI-96 

08 -Oct-96 

20-S«p-96 

07NOV-96 

29-Oct-96 

09-Oct-96 


96-03-350A 

96-03-702A 

97-03-O22A 

96-03-444A 

96-03-698A 

96-03-742A 

96-03-788A 

96-03-576A 

95-03-O81P 

96-03- 144A 

96-03 -089P 

96-03-564A 

97-03-1 26A 

96-03 -840A 

96-03-520A 

96-03-228A 

96-03-692A 

97-03-028A 

97-03-1 24A 

96-03-119P 

96-03 -644A 

96-03-662A 

96-03 -5  7  4A 

97-03-1 28A 

96-03 -604  A 

96-03  524A 

96-03-492A 

96-03-594A 

96-03-686A 

96-03-738A 

97-03 -094A 

96-03-690A 

96-03-496A 

96-03-338A 

96-03-1 41 P 

96-0?-628A 

96-03-628A 

96-03-706A 

96-03-792A 

96-03-652A 

96-03-71 2A 

97-03-058A 

96-03-494A 

96-03-7 10A 

97-03-002A 

97-03-002A 

97-03-O30A 

97-03-03  2A 

97-03-082A 

96-03-666A 

96-03-666A 

97-03-084A 

97-03-1 34A 

96-03-744A 

96-03-646A 

96-03-646A 

96-03-708A 

96-03-726A 

96-03-798A 

96-03 -802A 

96-03-838A 


02 

02 

02 

02 

02 

02 

02 

02 

06 

01 

06 

02 

02 

01 

02 

02 

02 

02 

02 

05 

01 

01 

02 

02 

02 

02 

02 

01 

02 

02 

01 

01 

01 

02 

06 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 
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03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

VA 

03 

WV 

03 

WV 

03 

WV 

03 

WV 

03 

WV 

03 

WV 

03 

WV 

03 

WV 

03 

WV 

04 

AL 

FAIRFAX  COUNTY  • 
FAIRFAX  COUNTY  * 
FAIRFAX  COUNTY  • 
FAIRFAX  COUNTY  • 
FAIRFAX  COUNTY  • 
FAIRFAX  COUNTY  • 
FAIRFAX  COUNTY  • 
FAIRFAX  COUNTY  • 
FAIRFAX.  CITY  OF 
GLOUCESTER  COUNTY* 
HALIFAX  COUNTY  • 
HANOVER  COUNTY  • 
HENRICO  COUNTY  •     • 
HENRICO  COUNTY  • 
HENRICO  COUNTY  • 
HERNDON,  TOWN  OF 
ISLE  OF  WIGHT  COUNTY  • 
JAMES  CITY  COUNTY  • 
LOUDOUN  COUNTY  • 
LOUDOUN  COUNTY  • 
LOUDOUN  COUNTY  * 
LOUDOUN  COUNTY  • 
LOUISA  COUNTY  * 
MANASSAS,  CITY  OF 
MECKLENBURG  COUNTY  * 
NARROWS,  TOWN  OF 
NORTHAMPTON  COUNTY  ' 
PORTSMOUTH.  CITY  OF 
PORTSMOUTH.  CITY  OF 
PRINCE  WILLIAM  COUNTY 
PULASKI  COUNTY  • 
REMINGTON,  TOWN  OF 
REMINGTON,  TOWN  OF 
ROCKBRIDGE  COUNTY  • 
ROCKINGHAM  COUNTY* 
ROCKINGHAM  COUNTY* 
SHENANDOAH  COUNTY  * 
SOUTH  BOSTON,  CITY  OF 
SPOTSYLVANIA  COUNTY* 
STAFFORD  COUNTY  * 
STAFFORD  COUNTY  * 
STAFFORD  COUNTY  • 
STAFFORD  COUNTY  * 
STAUNTON.  CITY  OF 
SUFFOLK,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
WARREN  COUNTY  * 
WAYNESBORO,  CITY  OF 
WAYNESBORO,  CITY  OF 
WISE  COUNTY  * 
BARBOUR  COUNTY* 
CLAY.  COUNTY  * 
DUNBAR,  CITY  OF 
MARION  COUNTY* 
PARKERSBURG,  CITY  OF 
PRESTON  COUNTY* 
ROANE  COUNTY  * 
WAYNE  COUNTY* 
WILLIAMSTOWN,  CITY  OF 
ANNISTON,  CITY  OF 


51 552501 OOD 

09-Oct-96 

96-03-838A 

02 

51552501000 

19NOV-96 

97-03-066a 

02 

5155250100D 

1 9-NOV-96 

97-03-060A 

02 

51552501500 

1 9-AU0-96 

96-03 -648  A 

02 

51552501500 

22-NOV-96 

96-O3-804A 

02 

51552501500 

22-NOV-96 

96-03-804A 

02 

51552501500 

25-NOV-96 

97-03-1 06A 

02 

5155250150D 

25-NOV-96 

97-03-1 06A 

02 

5155240O05B 

31-Jul-96 

96-03-578A 

02 

510O710O65B 

27Aug-96 

96-03-600A 

02 

5101880275A 

06-NOV-96 

96-03-1 22A 

02 

51023701 70A 

29-Aug-96 

96-03-1 42A 

02 

51007700258 

24-Jul-96 

96-03-342A 

02 

5100770025B 

18-JUI-96 

96-03  35  2A 

02 

5100770025B 

03-Oct-96 

96-03-784A 

02 

5100520001B 

1 1  -Dec-96 

97-03-108A 

01 

51030300706 

24-Jul-96 

96-03-372A 

02 

5102010O45B 

10-Jul-96 

96-03-506A 

02 

51009O0105C 

22-Jul-96 

96-03 -074A 

02 

51 00900 105C 

05-AU0-96 

96-03-528A 

02 

51 009001 05C 

31-JUI-96 

96-03-672A 

02 

510O9O0105C 

18-Oct-96 

96-03  754A 

02 

5100929999A 

02-Aug-96 

96-03-552A 

02 

51153C0113D 

02-0ct-96 

96-03-766A      : 

02 

5101890150A 

19-S«p-96 

96-03-786A 

02 

5100680001B 

23-Dec-96 

9703-1 42A 

02 

5101050O20C 

02-Dec-96 

97-03-054A 

02 

51S5290040B 

220ct  96 

96-03-778A 

02 

5155290055B 

06-NOV-96 

96-03-626A 

02 

51153C0306D 

18-Oct  96 

97  03026A 

17 

5101250250A 

26-Jul-96 

96-03-566A 

02 

510O56OOO1B 

05-NOV-96 

96-O3-750A 

oi 

51005 60001B 

05  Nov-96 

96-03-756A 

02 

51 02050 150A 

1 1  -S«p-96 

96-03-720A 

02 

51 01 33001 OB 

26-Aug-96 

96-03-588A 

02 

5101330035B 

06S«p-96 

96-03-572A 

02 

5101470175B 

10-Jul-96 

96-03-3  ISA 

02 

5101530002B 

09-Aug-96 

96-03-620A 

02 

5103080007B 

05  Dec  96 

97-03 -066A 

02 

5101 5401 35D 

28-Oct-96 

96-03 -03  9P 

06 

51015401350 

03  Dec  96 

96-03-O63P 

06 

5101540135D 

04-Oct-96 

96-03 -206  A 

02 

5101540205B 

20-S«p-96 

96-03-682A 

17 

5101550001C 

25  Jul-96 

96-03-61 8A 

02 

5101560022B 

1 6-Dec-96 

96-03-8  08A 

02 

5155310029D 

13-Dec-96 

97-03-096A 

02 

51553100340 

06-Sep-96 

96-03-272A 

01 

5101660105A 

23  Aug  96 

96-03-322A 

02 

5155320010B 

08-Oct-96 

96-03-696A 

02 

51553200106 

18-Oct- 96 

96-03 -836A 

02 

5 101 740241 A 

1 3-NOV-96 

96-03-704A 

02 

540001 0002B 

06-Sap-96 

96-03-404A 

02 

54O15C00106 

05-NOV-96 

96-03-8 16A 

02 

5400760001 C 

02-Aug-96 

96-03 -446A 

02 

5400970045C 

29-JUI-96 

96-03-5 10A 

02 

S402140006B 

31 -Jul-96 

96-O3-504A 

02 

540160      A 

29-Aug-96 

96-03-508A 

02 

540183      A 

02-Aug-96 

96-03-470A 

02 

54020001026 

09-Sep-96 

96-03-732A 

01 

54021600016 

24-Jul-96 

96-03-232A 

01 

0100200O06C 

1 9-NOV-96 

964-361 

02 

04 

AL 

CHEROKEE  COUNTY* 

01023401756 

26NOV-96 

964-327 

02 

04 

AL 

ELMORE  COUNTY* 

01040600956 

04Sap-96 

963-1 95 

02 

04 

AL 

ETOWAH  COUNTY  * 

01007701 50C 

25-Jul-96 

962-276 

02 

04 

AL 

FLORENCE,  CITY  OF 

0101400006C 

29-Aug-96 

95-04-285P 

06 

04 

AL 

FLORENCE,  CITY  OF 

010140OOO6C 

18-S«p-96 

96-O4-1090A 

01 

04 

AL 

FLORENCE.  CITY  OF 

01014nOOO6C 

23-Oct-96 

96-04- 1466A 

02 

04 

AL 

FLORENCE,  CITY  OF 

0101400007C 

24-Jul-96 

963-143 

02 

04 

AL 

HOOVER,  CITY  OF 

01012300086 

23-D«:-96 

97-04-364A 

02 

04 

AL 

HUNTSVILLE.  CITY  OF 

0101530020C 

e3-Oct-96 

96-04-1 358A 

02 

04 

AL 

HUNTSVILLE,  CITY  OF 

0101530O40C 

1  9-NOV-96 

964-306 

01 

04 

AL 

HUNTSVILLE,  CITY  OF 

0101530040C 

31-Dec-96  ' 

971-073 

02 

04 

AL 

JEFFERSON  COUNTY  * 

01021701946 

04S«p-96 

963-050 

02 

04 

AL 

JEFFERSON  COUNTY  * 

01021701946 

11-S«p-96 

964-148 

02 

04 

AL 

JEFFERSON  COUNTY  * 

01021706276 

24-Jul-96 

963-331 

02 

04 

AL 

LEE  COUNTY  * 

01 025001 25C 

30-Aug-96 

964-020 

02 

04 

AL 

LEE  COUNTY  * 

01 025001 40C 

25-NOV-96 

964-301 

02 

04 

AL 

MADISON  COUNTY  * 

01015102796 

05-Aug-96 

963-285 

02 

04 

AL 

MONTGOMERY  COUNTY  • 

01101C0200F 

1 2-Aug-96 

954-014 

01 

04 

AL 

MONTGOMERY,  CITY  OF 

01101C0060F 

20-S«p-96 

96-O4-1402A 

02 

04 

AL 

MONTGOMERY,  CITY  QF 

01101C0060F 

21-Aug-96 

963-269 

01 

04 

AL 

MONTGOMERY,  CITY  OF 

01101C0065F 

04-Sep-96 

963-080 

02 

04 

AL 

MONTGOMERY,  CITY  OF 

01101C0070F 

02-Jul-96 

96-O4-810A 

01 

04 

AL 

MONTGOMERY,  CITY  OF 

01101C0070F 

29-Oct-96 

964-322 

02 

04 

AL 

PELHAM,  TOWN  OF 

01019300016 

29-JUI-96 

96-04-246A 

01 

04 

AL 

PELHAM,  TOWN  OF 

01019300016 

26-N0V-96 

964-357 

01 

04 

AL 

PELHAM.  TOWN  OF 

01019300026 

02-Oct-96 

96-04-884A 

02 

04 

AL 

PELHAM,  TOWN  OF 

01019300026 

30-Aug-96 

962-004 

02 

04 

AL 

SHELBY  COUNTY* 

01019101956 

26-Sep-96 

963-347 

02 

04 

FL 

ALACHUA  COUNTY* 

12000101906 

31-0*0-96 

971-136 

02 

04 

FL 

ALACHUA  COUNTY* 

1 20001 0259A 

07-NOV-96 

964-304 

02 

04 

FL 

ALACHUA  COUNTY* 

1 20001 0275A 

26- Jul-96 

96-04-400A 

02 

04 

FL 

ALACHUA  COUNTY* 

120001 05 OOA 

29-Aug-96 

962-040 

02 

04 

FL 

ALACHUA.  CITY  OF 

1206640025A 

29-Oct-96 

96-04-O40P 

06 

04 

FL 

ALTAMONTE  SPRINGS.  CITY  OF 

12117C0120E 

30-Sep-96 

964-180 

02 

04 

FL 

APALACHICOLA,  CITY  OF 

12008900016 

11-Sep-96 

963-345 

02 

04 

FL 

APOPKA,  CITY  OF 

1201800005C 

23-Jul-96 

96-04-612A 

01 

04 

FL 

BAY  COUNTY* 

1200040335D 

05 -Nov-96 

964-273 

02 

04 

FL 

BELLEAIR,  TOWN  OF 

12508800016 

18-NOV-96 

96-04-313P 

05 

04 

FL 

BELLEAIR,  TOWN  OF 

12508800026 

18-NOV-96 

96-04-313P 

05 

04 

FL 

eOCA  RATON,  CITY  OF 

120195OOO7C 

31-D«s-96 

971-064 

02 

04 

FL 

6RADENTON,  CITY  OF 

1201550009C 

27-NOV-96 

971-044 

02 

04 

FL 

6REVARD  COUNTY  * 

12009C0105E 

14-Aue-96 

963-323 

01 

04 

FL 

BREVARD  COUNTY  * 

12009C0115E 

07-NOV-96 

964-299 

02 

04 

FL 

eREVARD  COUNTY  * 

12009C019OF 

26-NOV-96 

941-157A 

01 

04 

FL 

8REVARD  COUNTY  * 

1 2009C0260E 

1 9-Aug-96 

963-300 

01 

04 

FL 

BREVARD  COUNTY  * 

12009C0260E 

10-S«p-96 

964-082 

01 

04 

FL 

BREVARD  COUNTY* 

12009C0275E 

30-S«p-96 

964-21 1 

OI 

04 

FL 

BREVARD  COUNTY  * 

12009C0290E 

10-S«p-96 

963-268 

02 

04 

FL 

BREVARD  COUNTY  * 

12009C0350E 

20-Aug-96 

963-248 

02 

04 

FL 

BREVARD  COUNTY  * 

12009C0355E 

13-O0C-96 

96-04-1 528A 

02 

04 

FL 

BREVARD  COUNTY  * 

12009C0355E 

30-Sep-96 

964-186 

02 

04 

FL 

BREVARD  COUNTY  * 

1 2009C0355E 

20-NOV-96 

964-421 

02 

04 

FL 

BREVARD  COUNTY  * 

120O9C0360E 

27-Aue-96 

964-014 

02 

04 

FL 

BREVARD  COUNTY  * 

12009C0365E 

29-Aug-96 

964-031 

01 

04 

FL 

BREVARD  COUNTY  * 

1 2009C0365E 

29-Aug-96 

964-032 

01 

04 

FL 

BREVARD  COUNTY  * 

1 2009C0365E 

29-Aug-96 

964-033 

01 

04 

FL 

BREVARD  COUNTY  * 

12009C0365E 

29-AU0-96 

964-034 

01 

04 

FL 

BREVARD  COUNTY  * 

12009C0365E 

30-Aua-96 

964-156 

01 

04 

FL 

BREVARD  COUNTY  * 

1 2009C0365E 

30-Aug-96 

964-157 

01 

04 

FL 

BREVARD  COUNTY  * 

12009C0430E 

10-Jul-96 

96-04-806A 

01 

04 

FL 

BREVARD  COUNTY  • 

12009C0430E 

29-Jul-96 

96-04-842A 

01 

IMt 
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04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

R. 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

BREVARD  COUNTY  • 
BREVARD  COUNTY  • 
BREVARD  COUNTY  • 
BREVARD  COUNTY  • 
BREVARD  COUNTY  • 
BREVARD  COUNTY  • 
BREVARD  COUNTY  • 
BREVARD  COUNTY  • 
BROWARD  COUNTY* 
BROWARD  COUNTY  • 
BROWARD  COUNTY* 
BROWARD  COUNTY* 
BROWARD  COUNTY* 
BROWARD  COUNTY* 
BROWARD  COUNTY* 
BROWARD  COUNTY* 
BROWARD  COUNTY* 
BROWARD  COUNTY* 
BROWARD  COUNTY* 
BROWARD  COUNTY* 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CHARLOTTE  COUNTY  * 
CITRUS  COUNTY  * 
CITRUS  COUNTY  * 
CITRUS  COUNTY  * 
CITRUS  COUNTY  * 
CITRUS  COUNTY  * 
CITRUS  COUNTY  * 
CITRUS  COUNTY  * 
CITRUS  COUNTY  * 
CITRUS  COUNTY  * 
CITRUS  COUNTY  * 
CITRUS  COUNTY  * 
CLAY  COUNTY  * 
CLAY  COUNTY  * 
CLAY  COUNTY  * 
CLAY  COUNTY  * 
CLAY  COUNTY  * 
CLAY  COUNTY  * 
CLAY  COUNTY  * 
CLAY  COUNTY  * 
CLAY  COUNTY  * 
CLAY  COUNTY  * 
CLAY  COUNTY  * 
CLAY  COUNTY  * 
CLAY  COUNTY  * 


1 2009C0430E 

14Aug-96 

964-069 

02 

1 2009C0430E 

30-Sap-96 

964-213 

02 

1 2009C0435E 

26-Nov96 

964-422 

01 

12009C0441E 

26-S«p-96 

964-122 

01 

12009C0441E 

30-Dec-96 

97-04-230A 

01 

12009C0443E 

27-NOV-96 

971-003 

02 

12009C04S3E 

06-NOV-96 

964-060 

01 

12009C0619E 

25-Jul-96 

963264 

02 

12011C019OF 

31-Jul-96 

96-04-1 1  70A 

01 

12011C0190F 

10-Oct-96 

96-04-1 572A 

01 

12011C0190F 

27-Dec-96 

971-245 

02 

120nC0195F 

03-Oct-96 

96-04-1 564A 

01 

120nC0195F 

07-NOV-96 

96-O4-1610A 

01 

12011C0195F 

11-D*c-96 

97-04-21 2A 

01 

120nC0285F 

02-Oct-96 

96-04-1 536A 

01 

120nC0285F 

20-Dec-96 

97-04-280A 

01 

12011C0305F 

21-Aug-96 

962-038 

02 

120nC0305F 

25-Oct-96 

964-290 

01 

120nC0306F 

20-Dec-96 

97-04-302A 

01 

12011C0318F 

31-D«c-96 

971-094 

02 

1250950020C 

27-Sep-96 

96-04-1 558A 

01 

1 250950020C 

OSAug-96 

963-311 

01 

1250950030C 

26-JUI-96 

96-04-1 188A 

01 

1250950030C 

23-AU0-96 

96-04-1 21 2A 

01 

1250950030C 

29-Aug-96 

96-04  131 4A 

01 

1 250950030C 

1 2-Aug-96 

964-113 

01 

1250950030C 

19-NOV-96 

964-418 

01 

1250950030C 

18NOV-96 

97-04-060A 

01 

1250950030C 

1  2-D«c-96 

97-04-314A 

01 

1250950035C 

27-S«p-96 

96-04-1 558A 

01 

1250950035C 

21-Aug-96 

963-139 

02 

1 250950035C 

12-Aug-96 

964-114 

01 

1250950035C 

23-0«c-96 

97-04-1 96A 

01 

1250950035C 

26-NOV-96 

971-023 

02 

1250950040C 

27-S«p-96 

96-04- 1558  A 

01 

1 250950040C 

25-Oct  96 

97-04-1 52A 

01 

1200610014D 

24-Sep-96 

964-160 

01 

1 2006301 40B 

21  Aug-96 

963-171 

02 

1 2006301 75B 

21-Aug-96 

962-199 

02 

1 2006301 75B 

20-NOV-96 

971-002 

02 

120063021  OB 

01 -Aug-96 

963-367 

02 

1 200630255B 

31-Jul-96 

96-O4-1080A 

02 

1200630255B 

19-NOV-96 

964-266 

02 

1200630260B 

20-NOV-96 

964-364 

02 

1200630270B 

09-S«p-96 

964-046 

02 

1200630270B 

26-NOV-96 

964-365 

02 

1200630270B 

20-NOV-96 

971-017 

02 

r200630400B 

02-Oct-96 

964-197 

02 

1200640065D 

29-Jul-96 

96-04-1 048A 

01 

1200640065D 

OI-Nov-96 

96-04-1 3 16A 

01 

1200640070D 

11-Oct-96 

96-04-91 6A 

01 

1 2006400700 

1 9-NOV-96 

97-04-264A 

01 

12006401350 

21 -Aug  96 

962-025 

02 

1 2006401 55D 

15-Oct-96 

96-04-1 300A 

02 

1 2006401 55D 

OI-Oct-96 

96-04-1 302A 

01 

1 2006401 55D 

22-Aug-96 

96-04-1356A 

01 

1 2006401 S5D 

30-S«p-96 

964-206 

01 

1 2006401 55D 

30-0M-96 

97-04-278A 

01 

1 2006403 25 D 

21 -Aug-96 

962-084 

02 

1200640325D 

25-Sep-96 

963-364 

02 

12006403500 

05-Jul-96 

96-04-662A 

02 

04 

FL 

CLEARWATER,  CITY  OF 

1 2509600040 

14-N0W-96 

96-04-239P 

05 

04 

FL 

CLEARWATER,  CITY  OF 

1250960009D 

14-NOV-96 

96-04-239P 

05 

04 

FL 

CLERMONT,  CITY  OF 

1201 330001 B 

30-S«p-96 

964-254 

02 

04 

FL 

COCONUT  CREEK,  CITY  OF 

12011C0115F 

25-Jul-96 

96-O4-026A 

01 

04 

FL 

COLLIER  COUNTY  * 

1 2006701 89E 

21 -Aug-96 

963-207 

02 

04 

FL 

COLLIER  COUNTY  * 

1200670394D 

05-S«p-96 

964-151 

01 

04 

FL 

COLLIER  COUNTY  * 

1200670582F 

22-Jul-96 

96-04-1 120A 

01 

04 

FL 

COLLIER  COUNTY  * 

1200670582F 

09-S«p-96 

96-04-1 152A 

01 

04 

FL 

COLLIER  COUNTY  * 

12006 7 0605 E 

06-S«p-96 

96-04-1 272A 

01 

04 

FL 

COLLIER  COUNTY  * 

120O670605E 

07-Oct-96 

96-04-1 594A 

01 

04 

FL 

COLLIER  COUNTY  * 

1200670605E 

10-JuK96 

963-277 

01 

04 

FL 

COLLIER  COUNTY  * 

1200670605E 

1 6-Aug-96 

963-291 

01 

04 

FL 

COLUER  COUNTY  * 

1200670605E 

24-Jul-96 

963-325 

01 

04 

FL 

COLLIER  COUNTY  * 

1 200670605E 

06-N0V-96 

964-152 

01 

04 

FL 

COLLIER  COUNTY  * 

1200670605E 

21-Oct-96 

964-295 

01 

- 

04 

FL 

COLLIER  COUNTY  * 

1 200670605E 

21-Oct-96 

964-296 

01 

04 

FL 

COLUER  COUNTY  * 

1200670605E 

21 -Oct- 96 

964-297 

01 

0« 

FL 

COLLIER  COUNTY  * 

1200670605E 

18-Dec-96 

97-04-296A 

01 

04 

FL 

COLUER  COUNTY  * 

1200670650D 

1 7-S«p-96 

96-04-1 326A 

01 

04 

FL 

COLUER  COUNTY  *       ' 

12O0670803E 

10-Jol-96 

963  251 

02 

04 

FL 

COLUMBIA  COUNTY* 

1 2007001 75B 

1 9-NOV-96 

964-399 

01 

04 

FL 

CORAL  SPRINGS,  CITY  OF 

12011C0105F 

20-S«p-96 

96-04- 1440A 

01 

04 

FL 

CORAL  SPRINGS,  CITY  OF 

12011C0105F 

10-Oct-96 

96-04-1 602A 

01 

04 

FL 

CORAL  SPRINGS,  CITY  OF 

12011C0105F 

07-NOV-96 

97-04-1 50A 

01 

04 

FL 

CORAL  SPRINGS,  CITY  OF 

120nC0115F 

15-NOV-96 

96-04-1562A 

02 

04 

FL 

CORAL  SPRINGS,  CITY  OF 

12011C0115F 

27-Aug-96 

963-377 

01 

04 

FL 

CORAL  SPRINGS,  CITY  OF 

12011C0115F 

29-Oct-96 

964-350 

01 

04 

FL 

DADE  COUNTY* 

12025C0075J 

22-Jul-96 

96-04-1 054C 

01 

04 

FL 

DADE  COUNTY* 

1 2025C0O75J 

22-Jul-96 

96-04-1 056A 

01 

04 

FL 

DADE  COUNTY* 

12025C0075J 

26«Aug-96 

96-04-1 206A 

01 

04 

FL 

DADE  COUNTY* 

1 2025C0075J 

28-Aug-96 

96-04-1 264A 

01 

04 

FL 

DADE  COUNTY* 

1 2025C0075J 

27-Aug-96 

96-04-1 332A 

01 

04 

FL 

DADE  COUNTY* 

12025C0075J 

03-Oct-96 

96-04-1 554A 

01 

04 

FL 

DADE  COUNTY* 

12025C0075J 

04-Oct-96 

96-04-1 586A 

01 

04 

FL 

DADE  COUNTY* 

12025C0075J 

24-Oct-96 

96-04-1 622A 

01 

04 

FL 

DADE  COUNTY* 

1 2025C0075J 

27-NOV-96 

97-04-054A 

01 

04 

FL 

DADE  COUNTY* 

12025C0075J 

27-NOV-96 

97-04-164A 

01 

04 

FL 

DADE  COUNTY* 

12025C008aj 

18-Jul-96 

96-04-1178A 

01 

04 

FL 

•  DADE  COUNTY* 

12025C008ai 

31-Jul-96 

96-04-1 232A 

01 

04 

FL 

DADE  COUNTY* 

12025C0O80J 

15-Aug-96 

96-04-1426A 

01 

04 

FL 

DADE  COUNTY* 

12025COO80J 

23-Oct-96 

97-O4-014A 

01 

04 

FL 

DADE  COUNTY* 

12025C0080J 

18-NOV-96 

97-04-182A 

01 

04 

FL 

DADE  COUNTY* 

1 2O25COO80J 

20-Oec-96 

97-04-290A 

01 

04 

FL 

DADE  COUNTY* 

12025C0081J 

06-Jul-96 

96-04-1 75P 

06 

04 

FL 

DADE  COUNTY* 

12025C0081J 

01 -Aug-96 

963-343 

02 

04 

FL 

DADE  COUNTY* 

12025C01Aa.l 

20-Aug-96 

911-04SA 

02 

04 

FL 

DADE  COUNTY* 

12025C0255J 

12-Jul-96 

96-04-1 028  A 

01 

04 

FL 

DADE  COUNTY* 

12025C0255J 

18-Jut-96 

96-O4-1030A 

01 

04 

FL 

DADE  COUNTY* 

12O25C0255J 

28-Oct-96 

97-04-03  2A 

01 

04 

FL 

DADE  COUNTY* 

12025C0260J 

19-Aug-96 

963-272 

02 

04 

FL 

DADE  COUNTY* 

12025C0265J 

13-Aug-96 

96-04-1086A 

01 

04 

FL 

DADE  COUNTY* 

12025C0265J 

12-JUI-96 

96-04-1 088A 

01 

04 

FL 

DADE  COUNTY* 

12025C0265J 

lO-Jul-96 

96-04-1 11 OA 

02 

04 

FL 

DADE  COUNTY* 

12025C0265J 

15-Aug-96 

96-04-1186A 

02 

04 

FL 

DADE  COUNTY* 

12025C0265J 

14-Aug-96 

96-04-1 21 4A 

01 

04 

FL 

DADE  COUNTY* 

12025C0265J 

1 6-S«p-96 

96-04- 1306A 

01 

04 

FL 

DADE  COUNTY* 

12025C0265J  . 

13-Sap-96 

96-04-1 31  OA 

01 

04 

FL 

DADE  COUNTY* 

12025C0265J 

16-S«p-96 

96-04-1 394A 

02 

- 

04 

FL 

DADE  COUNTY* 

12025C0265J 

19-S«p-96 

96-04-1 544  A 

01 

04 

a 

DADE  COUNTY* 

12025C0265J 

lO-Oct-96 

96-04-1 580A 

01 

04 

FL 

DADE  COUNTY* 

1 2025C0265J 

02-Jul-96 

96-04-278A 

01 
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04 

FL 

04 

FL 

04 

FL 

04 

FU 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

DADE  COUNTY* 
DADE  COUNTY* 
DANIA,  CITY  OF 
DANIA,  CITY  OF 
EDGEWATER,  CITY  OF 
ESCAMBIA  COUNTY* 
ESCAMBIA  COUNTY* 
ESCAMBIA  COUNTY* 
ESCAMBIA  COUNTY* 
HERNANDO  COUNTY  * 
HERNANDO  COUNTY  * 
HIALEAH  GARDENS,  CITY  OF 
HIALEAH  GARDENS,  CITY  OF 
HIALEAH  GARDENS,  CITY  OF 
HIALEAH  GARDENS.  CITY  OF 
HIALEAH,  CITY  OF 
HIALEAH.  CITY  OF 
HIALEAH,  CITY  OF 
HIALEAH,  CITY  OF 
HIALEAH,  CITY  OF 
HIGHLANDS  COUNTY  * 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HIUSBOROUGH  COUNTY* 


1 202SC026SJ 

27NOV-96 

97-04-1 70A 

01 

1 2025C0354J 

26-Jul-96 

96-04-41 4A 

01 

12011C0306F 

25-NOV-96 

96-04- 1626A 

01 

120nC0309F 

21 -Aug- 96 

962-137 

02 

1 203080001 C 

31-Jul-96 

96-04  584A 

02 

1 2008002408 

21 -Aug  96 

9604  928A 

02 

1 2008002458 

18-NOV-96 

96-04-544A 

02 

1 200800245B 

21-Aug-96 

963  144 

02 

1 2008002458 

22-NOV-96 

97-04-300A 

02 

12011001508 

23-D«c-96 

96-04-682A 

02 

12011001508 

27-NOV-96 

971  009 

02 

1 2025C0075J 

27-Aug-96 

96-04-1 04  6A 

01 

12025C0075J 

25-Sep-96 

96-04-1 078A 

01 

12025C0075J 

08-Aug-96 

96-04  1360A 

01 

1 2025C0O75J 

30-Sep-96 

96-04-1 460A 

01 

12025C0O75J 

16-Jul-96 

96-04-n26A 

01 

12025C0075J 

21-Aug-96 

96-04-1 172A 

01 

1 2025C0075J 

23-Aug-96 

96-04-1 308A 

01 

12025C0075J 

22-Jul-96 

96-04-832A 

01 

12025C0075J 

05-Aug-96 

963-376 

02 

12011101758 

21-Aug-96 

963-057 

02 

1 201 1 20040O 

30-Aug-96 

964-127 

02 

1 201 1 20040D 

26-Dec  96 

97-04-21 OA 

02 

1201120045D 

1  2  Dec-96 

97-04-108A 

01 

1201120065D 

21-Aug-96 

862-023A 

01 

1 201 1 20065D 

20-Aug-96 

964-085 

02 

1 201 1 20065D 

1 1  -Oct  96 

964-154 

02 

1 201 1 20O65D 

11-Oct-96 

964-155 

02 

1201120O9OE 

21-Aug-96 

963-166 

02 

1201120O9OE 

21-Aug-96 

963-265 

01 

1201120090E 

08-Aug-96 

963-358 

01 

1 201 1 20090E 

26-S«p-96 

964-107 

01 

1201120090E 

26-S«p-96 

964-192 

01 

1 201 1 20090E 

26-S«p-96 

964-325 

01 

1 201 1 20090E 

26-Sap-96 

964-326 

01 

12011 201 60C 

02-Jul-96 

96-04-1194A 

01    > 

12011 201 60C 

16-Aug-96 

96-04-1260A 

01 

12011 201 60C 

IO^Sop-96 

96-04  1342A 

02 

12011 201 60C 

20-S«p-96 

96-04  1368A 

01 

12011 201 60C 

18-S«p-96 

96-04-1436A 

01 

12011 201 60C 

10-Jul-96 

96-04  994A 

01 

12011 201 60C 

1  9  Nov  96 

9704-066A 

01 

1 201 1 201 67C 

11-0ct-96 

964-095 

01 

12011 201 80F 

04-Oct-96 

96-04-1456A 

01 

12011 201 80F 

OI-Nov-96 

96-04-1484A 

01 

12011 201 80F 

09-Dec-96 

96-04- 1486A 

01 

12011 201 80F 

20-Aug-96 

964-075 

02 

12011 201 85F 

1 1  -Oct-96 

891-018A 

01 

12011 201 85F 

29-Aug-96 

963-075 

02 

12011 201 85F 

05-Jul-96 

963-232 

02 

12011 201 85F 

1 2-Aug-96 

963-255 

01 

12011 201 85F 

20-Nov  96 

964-135 

02 

12011 201 8SF 

28-Oct  96 

964-358 

02 

12011 201 85F 

1  9-NOV-96 

964-392 

01 

12011201900 

1 6-Jul-96 

96-04-1174A 

01 

12011201900 

31-Jul-96 

96-04-1256A 

01 

12011201900 

29-Aug-96 

96-04-1 3  76A 

01 

12011201900 

25-S«p-96 

96-04  1548A 

01 

12011201900 

11 -Oct-96 

962-139 

02 

12011201900 

30-Sep  96 

964-182 

02 

12011201900 

1 9-NOV-96 

97-04-156A 

01 
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04 

FL 

HIUSBOROUGH  COUNTY* 

12011201900 

18-Dec-96 

97-04-268A 

01 

04 

FL 

HIUSBOROUGH  COUNTY* 

12011201900 

18-D«c-96 

97-04-3 18A 

01 

04 

FL 

HIUSBOROUGH  COUNTY* 

12011 201 92D 

1 2-Aug-96 

963-164 

02 

04 

FL 

HILLSBOROUGH  COUNTY* 

12011 201 95D 

15-Aug-96 

96-04-1 154A 

02 

04 

FL 

HIUSBOROUGH  COUNTY* 

12011201950 

30-Aug-96 

963-238 

02 

04 

FL 

HILLSBOROUGH  COUNTY* 

1201120205D 

OI-Auo-96 

8S2-008A 

02 

04 

FL 

HIUSBOROUGH  COUNTY* 

1201120205D 

01-Aug-96 

904-036A 

02 

04 

FL 

HIUSBOROUGH  COUNTY* 

12011202050 

12-Jtjl-96 

96-04-1098A 

01 

04 

FL 

HILLSBOROUGH  COUNTY* 

1201120205D 

31-Ju»-96 

96-04-1 142A 

01 

04 

FL 

HIUSBOROUGH  COUNTY* 

12011202050 

04-Sep-96 

96-04-1 328A 

01 

04 

FL 

HILLSBOROUGH  COUNTY* 

1201120205D 

10-Oct-96 

96-04-1 462A 

01 

04 

FL 

HIUSBOROUGH  COUNTY* 

1201120205D 

14-Aug-96 

963-326 

02 

04 

FL 

HIUSBOROUGH  COUNTY* 

1201120205D 

06-NOV-96 

964-117 

01 

04 

FL 

HIUSBOROUGH  COUNTY* 

1201120205D 

11 -Oct-96 

964-256 

01 

04 

FL 

HIUSBOROUGH  COUNTY* 

1201120205D 

05-NOV-96 

97-04-028A 

01 

04 

FL 

HIUSBOROUGH  COUNTY* 

12011202050 

20-N0V-96 

97-04-068A 

01 

04 

FL 

HILLSBOROUGH  COUNTY* 

12011 2021 oe 

26-NOV-96 

96-04-988A 

02 

04 

FL 

HILLSBOROUGH  COUNTY* 

12011202110 

30-Sap-96 

962-202 

01 

04 

FL 

HILLSBOROUGH  COUNTY* 

1201 12021  ID 

19-NOV-96 

964-398 

02 

04 

FL 

HILLSBOROUGH  COUNTY* 

1201120380e 

11 -Oct-96 

964-021 

02 

04 

FL 

HIUSBOROUGH  COUNTY* 

1201120385E 

20-Aug-96 

963-145 

02 

04 

a 

HIUSBOROUGH  COUNTY* 

1201120385E 

05-Aug-96 

963-313 

02 

04 

FL 

HIUSBOROUGH  COUNTY* 

1201120385E 

11 -Oct-96 

964-145 

02 

04 

FL 

HIUSBOROUGH  COUNTY* 

120112038SE 

19-NOV-96 

964-390 

02 

04 

FL 

HILLSBOROUGH  COUNTY* 

1201120385E 

07-NOV-96 

97-04-062A 

01 

04 

FL 

HIUSBOROUGH  COUNTY* 

1201120386E 

11-D«j-96 

97-04-158A 

01 

04 

FL 

HIUSBOROUGH  COUNTY* 

1201120387E 

21-Aug-96 

963-289 

01 

04 

FL 

HILLSBOROUGH  COUNTY* 

1201120387E 

1 6-Aug-96 

963-290 

01 

04 

FL 

HILLSBOROUGH  COUNTY* 

1201120387E 

19-Aug-96 

963-336 

01 

04 

FL 

HIUSBOROUGH  COUNTY* 

1201120387E 

29-Aug-96 

964-024 

01 

04 

FL 

HIUSBOROUGH  COUNTY* 

1201120387E 

29-Aii^-96 

964-025 

01 

04 

FL 

HILLSBOROUGH  COUNTY* 

120112O387E 

20-Aug-96 

964-061 

01 

04 

FL 

HIUSBOROUGH  COUNTY* 

1201120387E 

14-Aug-96 

964-062 

01 

04 

FL 

HIUSBOROUGH  COUNTY* 

1201120387E 

20-Aug-96 

964-063 

01 

04 

FL 

HIUSBOROUGH  COUNTY* 

1201120387E 

26-Sep-96 

964  088 

01 

04 

FL 

HILLSBOROUGH  COUNTY* 

1201120387E 

14-Aug-96 

964-094 

01 

04 

a 

HILLSBOROUGH  COUNTY* 

1201120387E 

26-S«p-96 

964-105 

01 

04 

a 

HILLSBOROUGH  COUNTY* 

1201120387E 

29-AU0-96 

964-106 

01 

04 

a 

HIUSBOROUGH  COUNTY* 

1201120387E 

26-S«p-96 

964-166 

01 

04 

a 

HILLSBOROUGH  COUNTY* 

1201120387E 

30-S«p-96 

964-210 

01 

04 

a 

HILLSBOROUGH  COUNTY* 

1201120387E 

30-S«p-96 

964-227 

01 

04 

a 

HILLSBOROUGH  COUNTY* 

1201120387E 

07-NOV-96 

964-345 

01 

04 

a 

HILLSBOROUGH  COUNTY* 

1201120387E 

07-NOV-96 

964-405 

01 

04 

a 

HILLSBOROUGH  COUNTY* 

1201120387E 

07-NOV-96 

964-406 

01- 

04 

a 

HILLSBOROUGH  COUNTY* 

1201120387E 

07-NOV-96 

964-407 

01 

04 

a 

HILLSBOROUGH  COUNTY* 

120112039SE 

1 9-NOV-96 

964-385 

01 

04 

a 

HILLSBOROUGH  COUNTY* 

1 201 1 20395E 

19-NOV-96 

964-386 

01 

04 

a 

HILLSBOROUGH  COUNTY* 

1201120395E 

1 9-NOV-96 

964-387 

01 

04 

a 

HIUSBOROUGH  COUNTY* 

1201120395E 

19-NOV-96 

964-388 

01 

04 

a 

HILLSBOROUGH  COUNTY* 

12011 2041 5C 

24-Jtj|-96 

961  249 

02 

04 

a 

HILLSBOROUGH  COUNTY* 

12011 2041 5C 

IO-Jul-96 

963-240 

01 

04 

a 

HIUSBOROUGH  COUNTY* 

12011 2041 5C 

26-S«p-96 

964-167 

01 

04 

a 

HILLSBOROUGH  COUNTY* 

12011 2041 SC 

24-S«p-96 

964-168 

01 

04 

a 

HIUSBOROUGH  COUNTY* 

12011 2041 SC 

07-NOV-96 

964-371 

01 

04 

a 

HILLSBOROUGH  COUNTY* 

120112O415C 

1 9-NOV-96 

964-382 

01 

04 

FL 

HILLSBOROUGH  COUNTY* 

12011 2041 5C 

19-NOV-96 

964-383 

01 

04 

a 

HIUSBOROUGH  COUNTY* 

12011 2041 5C 

1 9^ov-96 

964-384 

01 

04 

a 

HILLSBOROUGH  COUNTY* 

1201120494C 

1 2-Jul-96 

96-04-1 11 8A 

01 

04 

a 

HILLSBOROUGH  COUNTY* 

1201120494C 

20-S^-96 

96-04-1438A 

01 

04 

FL 

HILLSBOROUGH  COUNTY* 

1201120494C 

07-NOV-96 

97-04-092A 

01 

04 

a 

HIUSBOROUGH  COUNTY* 

1201120520C 

11 -Oct-96 

961-093 

01 
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FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

a 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

a 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

HOLLYWOOD.  CITY  OF 

INVERNESS,  CITY  OF 

JACKSONVILLE,  OTY  OF 

JACKSONVILLE,  CITY  OF 

JACKSONVILLE,  CITY  OF 

JACKSONVILLE,  CITY  OF 

JACKSONVILLE,  CITY  OF 

JACKSONVILLE,  CITY  OF 

JACKSONVILLE,  CITY  OF 

JACKSONVILLE,  CITY  OF 

KEY  COLONY  BEACH.  CITY  OF 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  •  • 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  * 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  ' 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  • 

LAKE  COUNTY  • 
LAKE  MARY,  CITY  OF 
LAKE  MARY,  CITY  OF 
LAKE  WALES,  CITY  OF 
LEE  COUNTY* 
LEE  COUNTY* 
LEE  COUNTY* 
LEE  COUNTY* 
LEE  COUNTY* 
LEON  COUNTY  * 
MANATEE  COUNTY  * 
MANATEE  COUNTY  • 
MANATEE  COUNTY  * 
MANATEE  COUNTY  * 
MANATEE  COUNTY  * 
MANATEE  COUNTY  * 
MANATEE  COUNTY  * 
MANATEE  COUNTY  * 
MARGATE,  CITY  OF 
MARGATE,  CITY  OF 
MARGATE.  CITY  OF 
MARGATE,  CITY  OF 
MARGATE,  CITY  OF 
MARGATE,  CITY  OF 
MARION  COUNTY  * 
MARION  COUNTY  * 


12011C0317G 

1 7-Oct-96 

964-120 

02 

1203480001 B 

12-Aug-96  , 

963-253 

02 

1200770204E 

26  Nov  96  ' 

964  372 

02 

1200770209E 

29-AU0-96 

963-200 

02 

1 20077021 6E 

16-Aue-96 

96-04-98  2A 

01 

1200770228E 

16Sep-96 

96-04  1038A 

01 

1200770233E 

25-NOV-96 

96-04-1 3  96A 

01 

1 200770234E 

07-Aug-96 

96-04-1 240A 

01 

1200770234E 

25-NOV-96 

96-04-1 396A 

01 

1200770236E 

16-S«p-96 

96-04-1038A 

01 

OF 

12087C1582G 

IO-Oct-96 

96-04- 1538  A 

01 

12042 1005 OB 

08-AU0-96 

964-084 

02 

12042101006 

12-Aug-96 

963-074 

01 

120421 01 OOB 

25-Nov96 

963  315 

01 

1204210125B 

11  Oct-96 

963-197 

02 

1204210125B 

26-Sep-96 

963-337 

02 

1204210125B 

04Dec-96 

97-04-124A 

01 

1 2042101 25B 

310ac-96 

971-178 

02 

12042101506 

10-S«p  96 

964-165 

02 

1204210200B 

02  Aug- 96 

9604-690A 

01 

1204210200B 

20-NOV-96 

963-340 

02 

1 20421 0200B 

06N0V-96 

964-287 

01 

1204210200B 

06-NOV-96 

964-429 

01 

1204210225B 

30-Sep-96 

96-O4-820A 

01 

1204210225B 

08-Aug-96 

963-360 

02 

12042 102258 

26-S«p96 

964-124 

02 

1 20421 0225B 

07-NOV-96 

964-376 

02 

1204210225B 

07-NOV-96 

964-377 

02 

1204210225B 

07-NOV-96 

964-378 

02 

1204210225B 

07-NOV-96 

964-379 

02 

1204210225B 

07-NOV-96 

964-380 

02 

1204210300B 

18-Oct-96 

96-O4-027P 

06 

1204210325B 

18-Oct  96 

96-04-027P 

06 

1204210375B 

1 6-Oct-96 

964-064 

02 

1204210425B 

16S«p-96 

96  04  07  7P 

06 

12042 104256 

29  Aug-96 

963-199 

02 

12117C0040E 

24-Oct-96 

96-04-1 330A 

01 

12117C0130E 

11 -Oct-96 

963-165 

02 

1203900001 A 

20-Aug-96 

963  246 

02 

1251240225C 

02-Jul-96 

96-04-1146A 

01 

1251240225C 

24-Oct  96 

96-04-1 542A 

01 

1251240225C 

16-Oct  96 

96-O4-1604A 

01 

12512402506 

04-Oct-96 

96-04-1348A 

01 

12512402506 

1 2-Aug-96 

963-262 

02 

1201430070A 

29-Aug-96 

961-139 

02 

1201530309C 

08 -Oct-96 

96  04-1592A 

02 

1201530327C 

10-Jol-96 

963-312 

02 

1201530337B 

26-Aug-96 

964-041 

02 

1201530344C 

12-Aug96 

963-225 

01 

1201530344C 

20-NOV96 

963-228 

01 

1201530344C 

1  2-Aug-96 

963-242 

01 

1201530344C 

12  Aug  96 

963-273 

01 

1201530344C 

05-Nov96 

963-275 

01 

12011C0115F 

26-Jul-96 

96-O4-1106A 

01 

12011C0115F 

16-JUI-96 

96-04-1 198  A 

01 

1201  icon  5F 

1 9-Aug-96 

96-04  1324A 

01 

12011C0115F 

18-S«p-96 

96-04- 1388A 

01 

12011C0115F 

18  Sep-96 

96-04-1 474A 

01 

12011C0115F 

18-Jul-96 

963-310 

01 

12016006406 

1  2-Dec-96 

96-04  790A 

01 

12016006506 

12-Dec-96 

9604-790A 

01 
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04 

FL 

MELBOURNE,  CITY  OF 

12009C0441E 

10-Sap-96 

964-049 

01 

04 

FL 

MELBOURNE,  CITY  OF 

12009C0441E 

27-Aug-96 

964-072 

01 

04 

FL 

MELBOURNE,  CITY  OF 

12009C0441E 

26-Sep-96 

964-133 

01 

04 

FL 

MELBOURNE,  CITY  OF 

12009C0441E 

25-Sep-96 

964-200 

01 

04 

FL 

MELBOURNE,  CITY  OF 

12009C0441E 

26-S«p-96 

964-251 

01 

04 

FL 

MELBOURNE,  CITY  OF 

12009C0441E 

26-S^-96 

964-281 

01 

04 

FL 

MELBOURNE,  CITY  OF 

12009C0441E 

OS-Nov-96 

964-313 

01 

04 

FL 

MELBOURNE,  CITY  OF 

12009C0441E 

25-S«p-96 

964-319 

01 

04 

FL 

MELBOURNE.  CITY  OF 

12009C0441E 

05-NOV-96 

964-366 

01 

04 

FL 

MELBOURNE.  CITY  OF 

12009C0526E 

29-0ct-96 

964-348 

01 

04 

FL 

MIRAMAR,  CITY  OF 

12011C0295F 

22-Aug-96 

96-04-1 248  A 

01 

04 

FL 

MIRAMAR,  CITY  OF 

12011C0295F 

18-Sep-96 

96-04-1472A 

01 

04 

FL 

MIRAMAR,  CITY  OF 

12011C0295F 

08-Oct-96 

96-04-1608A 

01 

04 

FL 

MIRAMAR,  CITY  OF 

12011C0295F 

01  -Nov-96 

97-04-064A 

01 

04 

FL 

MIRAMAR,  CITY  OF 

12011C0314F 

10-Sep-96 

963-258 

02 

04 

FL 

MIRAMAR,  CITY  OF 

12011C0315F 

08-0ct-96 

96-04-1 128A 

01 

04 

FL 

MIRAMAR,  CITY  OF 

12011C0315F 

16-Sep-96 

96-04-1 364A 

01 

04 

FL 

MIRAMAR,  CITY  OF 

12011C0315F 

12-S«p-96 

96-04-1 38  6A 

01 

04 

FL 

MONROE  COUNTY* 

12087C0994G 

30-S«p-96 

964-250 

02 

04 

FL 

MONROE  COUNTY* 

12087C1129G 

07-Aug-96 

96-04-1 204A 

02 

04 

FL 

MONROE  COUNTY* 

12087C1131G 

01  ■Aug-96 

963-342 

02 

04 

FL 

MONROE  COUNTY* 

12087C1131G 

30-Sep-96 

964-249 

02 

04 

FL 

NASSAU  COUNTY* 

1201700239C 

31-Dec-96 

971-038 

02 

04 

FL 

NEPTUNE  BEACH,  CITY  OF 

1 200790001 D 

25-NOV-96 

964-298 

01 

04 

FL 

NICEVILLE,  CITY  OF 

12O3380OO5B 

1 6-Oct-96 

963-375 

02 

04 

FL 

OCOEE,  CITY  OF 

12018500056 

03-Oct-96 

96-04-1478A 

01 

04 

FL 

OKALOOSA  COUNTY  * 

1201 7301 70D 

10-Sep-96 

964-010 

01 

04 

FL 

OKALOOSA  COUNTY  * 

1201 7301 700 

25-Oct-96 

964-193 

01 

04 

FL 

OKALOOSA  COUNTY  * 

1201730205D 

19-Aug-96 

963-293 

01 

04 

FL 

OKALOOSA  COUNTY  * 

1201 730205D 

19-Aug-96 

963-294 

01 

04 

FL 

OKALOOSA  COUNTY  • 

120173O2O5D 

19-Aug-96 

963-295 

01 

04 

FL 

OKALOOSA  COUNTY  * 

12017302050 

1 9-Aug-96 

963-296 

01 

04 

FL 

OKALOOSA  COUNTY  * 

1201730205D 

21 -Aug-96 

964-004 

01 

04 

FL 

OKALOOSA  COUNTY  * 

1201730205D 

28-Oct-96 

964-318 

01 

04 

FL 

OKALOOSA  COUNTY  * 

1201 7302 100 

15 -Oct-96 

96-04-1 346A 

01 

04 

FL 

OKALOOSA  COUNTY  * 

1201 73021 OC 

26-S«p-96 

964-194 

01 

04 

FL 

OKALOOSA  COUNTY  * 

12017302300 

20-Aug-96 

964-003 

01 

04 

FL 

OKEECHOBEE  COUNTY  * 

1201770230B 

02-JUI-96 

96-04-390A 

01 

04 

FL 

OLDSMAR,  CITY  OF 

12025000036 

16-Aug-96 

96-04- l'202A 

01 

04 

FL 

OLOSMAR,  CITY  OF 

12025000036 

04-S«p-96 

96-04-131 2A 

01 

04 

FL 

OLOSMAR.  CITY  OF 

12025000036 

04-Oct-96 

96-04-1 406A 

01 

04 

FL 

OLOSMAR,  CITY  OF 

12025O0O03B 

04-Oct-96 

96-04-1 464A 

01 

04 

FL 

OLDSMAR,  CITY  OF 

12025000036 

14-Oct-96 

96-04-1 500A 

01 

04 

FL 

ORANGE  COUNTY  * 

1201 7901 25D 

07-Aug-96 

96-04-452A 

01 

04 

FL 

ORANGE  COUNTY  * 

1201 7901 25D 

08-Aug-96 

963-344 

01 

04 

FL 

ORANGE  COUNTY  * 

1201 7901 75C 

1 7-Jiil-96 

954-044A 

02 

04 

FL 

ORANGE  COUNTY  * 

1201 7901 75C 

19-0«c-96 

96-04-1496A 

01 

04 

FL 

ORANGE  COUNTY  * 

1201 7901 75C 

11 -Oct-96 

963-321 

01 

04 

FL 

ORANGE  COUNTY  • 

1201 7901 75C 

20-Aug-96 

964-086 

02 

04 

FL 

ORANGE  COUNTY  * 

1201 7901 75C 

1 9-D«c-96 

97-04-026A 

Ol 

5 

04 

FL 

ORANGE  COUNTY  * 

120179020OD 

1 6-Jul-96 

96-O4-1002A 

01 

04 

FL 

ORANGE  COUNTY  • 

12017902000 

1 1  Oct-96 

962-061 

02 

04 

FL 

ORANGE  COUNTY  * 

12017902000 

1 1  -Oct-96 

963-137 

02 

04 

FL 

ORANGE  COUNTY  * 

1201790200D 

25  Jul-96 

963-224 

02 

04 

FL 

ORANGE  COUNTY  * 

1201790225C 

06-Sep-96 

96-04-1234A 

01 

04 

FL 

ORANGE  COUNTY  * 

1201790225C 

07-Aug-96 

96-04-7 10A 

01 

04 

FL 

ORANGE  COUNTY  * 

1201790225C 

15-Aug-96 

96-04-808A 

01 

04 

FL 

ORANGE  COUNTY  * 

1201790225C 

25-Jui-96 

963-036 

02 

04 

FL 

ORANGE  COUNTY  * 

1201790225C 

26-Sep-96 

964-134 

01 

04 

FL 

ORANGE  COUNTY  * 

1201790225C 

26-Sep-96 

964-205 

01 

04 

FL 

ORANGE  COUNTY  * 

1201790225C 

30-Sep-96 

964-253 

02 

IMI 


04 

-   FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  * 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
0«ANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  * 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  * 
ORANGE  COUNTY  • 
ORANGE  COUNTY  * 
ORANGE  COUNTY  * 
ORANGE  COUNTY  • 
ORANGE  COUNTY  * 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  * 
ORANGE  COUNTY  • 
ORANGE  COUNTY  ♦ 
ORANGE  COUNTY  * 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  * 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  * 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORANGE  COUNTY  • 
ORLANDO,  CITY  OF 
ORLANDO,  CITY  OF 
ORLANDO,  CITY  OF 
ORLANDO,  CITY  OF 
ORLANDO,  CITY  OF 
ORMOND  BEACH,  CITY  OF 
OSCEOLA  COUNTY  * 
OSCEOLA  COUNTY  • 
OSCEOLA  COUNTY  • 
OSCEOLA  COUNTY  • 
OSCEOLA  COUNTY  • 
OSCEOLA  COUNTY  • 
OSCEOLA  COUNTY  • 
OSCEOLA  COUNTY  • 
OVIEDO,  CITY  OF 
PALM  BAY,  CITY  OF 
PALM  BAY,  CITY  OF 
PALM  BEACH  COUNTY  • 
PALM  BEACH  COUNTY  • 


120179O225C 

1201790225C 

12017902500 

12017902500 

12017902500 

1 201 7902500 

12017902500 

1201790250D 

12017902500 

1201790250D 

1201790250D 

12017902500 

12017902500 

1201790250D 

120179O250D 

1 201 7902500 

1 201 7902500 

12017902500 

1201790350C 

120179O350C 

1201790350C 

1201 7903 75D 

1201790375D 

12017903750 

1201790375D 

1201790375D 

1201790375D 

1201790375D 

1201790375D 

1201790375D 

1201790375D 

120179O375D 

12017903750 

1201790375D 

1201790375D 

120179040OC 

120179040OC 

1 201 790400C 

1 201 790525B 

1201790525B 

1201790525B 

1201790525B 

12018600100 

12018600100 

1201 86001 50 

12018600200 

12018600200 

1251360004D 

1201890045B 

120189O045B 

1201890075B 

1201890075B 

12018901206 

12018901308 

12018901306 

120189O175B 

12117C0170E 

12009C0515E 

12009C0585E 

1201 9201 7SB 

1201920208B 


07-NOV-96 

05-0ec-96 

09-Sep-96 

25-Jul-96 

02-Aug-96 

02-Jul-96 

24-Jul-96 

1 1  -Oct-96 

05-Jul-96 

1 2-Aug  96 

1 2-Aug-96 

26-Sep  96 

30-Sep-96 

30-Sep-96 

30-S«p-96 

05-NOV-96 

1 9-NOV-96 

13-0«c-96 

25-Jul-96 

25-NOV-96 

07-Nov96 

22-Aug-96 

1 6-Aug-96 

10-Dec-96 

25-Sep-96 

05-Sop-96 

26Sep96 

25-NOV-96 

29-Aug-96 

30-Aug-96 

25-Oct-96 

30-Sep-96 

1 1  -Oct-96 

28-Oct-96 

1 9-NOV-96 

08 -Nov  96 

24-Sep-96 

10-S«p-96 

31 -Jul  96 

13-Dec-96 

22-Jul-96 

05-Sep-96 

10-Sep-96 

25-NOV-96 

27  Nov- 96 

25-Jul-96 

10-Oct  96 

I  7-Oct-96 
26-Aug-96 

I I  -Oct-96 
07-Nov96 
30-Sep-96 
31-Dec-96 
27-S«p-96 
31-JUI-96 
05-Aug-96 
24-Jul-96 
25-NOV-96 
10-S«p-96 
1 1  -Oct-96 
15-Oct-96 


964-309 

97-04  168A 

96-04-1 166C 

96-04-1 280A 

96-04-506A 

96-04 -822A 

96-04-924A 

962-125 

963-123 

963-279 

963-286 

964-109 

964-219 

964-220 

964-221 

964-323 

964-401 

97-04-276A 

963-259 

964  315 

964375 

96-04-1 276A 

96-04-1 278  A 

96-04-1 590A 

9604  858A 

96-04  980A 

963^91 

963-284 

964-042 

964-118 

964-190 

964-201 

964-262 

964-288 

97  04-138A 

96-04-1 498A 

963-353 

964-174 

96-O4-1160A 

96-04-1 420A 

96-04-978A 

96-04  980A 

96-04-1 354A 

963-260 

971-025 

96-04-288A 

96-04-920A 

964-274 

96-04-1 236A 

962-092 

964-008 

964-224 

971-111 

96-04-1 01 6A 

96-04-1 044A 

96-04-58  6A 

963-141 

97-04-1 16A 

964-053 

964-015 

96-04- 1442A 


02 

02 

01 

01 

01 

01 

01 

02 

02 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

02 

02 

01 

01 

01 

01 

02 

01 

01 

01 

02 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

02 

02 

01 

01 

02 

01 

01 

01 

01 

02 

01 

01 

02 

02 

01 

02 

02 

01 


04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

PALMETTO,  CITY  OF 
PANAMA  CITY,  CITY  OF 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  * 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  * 
f  ASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  * 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  * 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  * 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 
PASCO  COUNTY  • 


1 201 590003C 

20-NOV-96 

971-012 

02 

1200120005D 

14-Aug-96 

964-056 

02 

1 2023001 OOB 

30-Sep-96 

964-1 99 

02 

1 2023001 80C 

05-Aug-96 

96-04-229P 

05 

12023001 850 

20-Sep-96 

96-04-1 424A 

02 

1 2023001 85D 

29-Oct-96 

964-351 

02 

1 2023001 87C 

05-Aug-96 

96-04-229P 

05 

12023001950 

05-NOV-96 

96-04-1 242A 

01 

1 2023001 950 

06-Sep-96 

96-04-1 41 4A 

01 

12023001950 

05-Aug  96 

96-04-229P 

05 

1 2023001 95D 

25-Jul-96 

963-184 

02 

1 2023001 95D 

14-Aug-96 

963-218 

01 

1 2023001 950 

06-N0V-96 

963-231 

01 

12023001950 

14-Aug-96 

963-370 

02 

1 202300275D 

15-Aug-96 

963-096 

02 

1 202300352C 

12-Aug-96 

96-04-1 108A 

01 

1202300352C 

28-0ct-96 

96-O4-1320A 

01 

1 202300352C 

23-Oct-96 

96-04-1576A 

01 

1 202300352C 

10-Oct-96 

96-04-1 588A 

01 

1 202300352C 

18-Sep-96 

96-04-986A 

01 

1 20230O352C 

25-Oct-96 

97-04-036A 

01 

1 202300352C 

19-NOV-96 

97-04-044A 

01 

1202300352C 

05-NOV-96 

97-04-154A 

01 

1 2023003600 

26-NOV-96 

953-200 

02 

1 2023003600 

26-Jul-96 

96-04-1192A 

01 

1 2023003600 

25-S«p-96 

96-O4-1480A 

01 

1 202300360D 

05-S«p-96 

96-04 -888C 

01 

12023003600 

25-Jul-96 

963-250 

02 

12023003600 

27-NOV-96 

971-046 

02 

1202300362D 

16-Jul-96 

96-O4-1092A 

01 

1202300362D 

29-Jul-96 

96-04-1 244A 

01 

12023003620 

OS-Nov-96 

96-04-1494A 

01 

1202300370D 

29-Aug-96 

96-O4-1150A 

01 

12023003700 

29-Jul-96 

96-04-1  244A 

01 

1 202300370D 

05-NOV-96 

96-04-1 494A 

01 

1 202300370D 

15-Oct-96 

96-04-1518A 

01 

12023O037OD 

31-JUI-96 

96-04-948A 

01 

12023003700 

31-Jul-96 

96-04- 9  7  2A 

01 

1 2023003700 

29-Jul-96 

96-04-996A 

01 

1 2023003700 

09-S«p-96 

964-043 

01 

1 202300370D 

09-Sep-96 

964-045 

01 

12023003700 

25-Oct-96 

964-276 

01 

12023003700 

16-Oct-96 

964-340 

01 

1202300370D 

1 6-Oct-96 

964-341 

01 

1 202300370D 

1 6-Oct-96 

964-342 

01 

1 2023003700 

16-Oct-96 

964-343 

01 

12023003700 

16-Oct-96 

964-404 

01 

1 20230O4OOD 

27-Sep-96 

964-307 

02 

1 2023004 10E 

24-Sep-96 

963-097 

02 

1202300425E 

02-Jul-96 

96-04-800A 

01 

1 202300425E 

1 5-Aug-96 

963-021 

01 

1  7.02300425E 

15-Aug-96 

963-022 

01 

1 202300425E 

17-JU1-96 

963-023 

01 

1202300425E 

29-Aug-96 

963-142 

02 

1202300425E 

25-Jul-96 

963-212 

01 

1202300425E 

12-Aue-96 

963-213 

01 

1 202300425E 

25-JUI-96 

963-283 

01 

1 202300425E 

1 7-Oct-96 

963-351 

02 

1 202300425E 

14-Aug-96 

964-089 

02 

1202300425E 

1 7-Oct-96 

964-188 

01 

1202300425E 

1 7-Oct-96 

964-191 

01 

13042 
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04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

PASCO  COUNTY  • 
PASCO  COUNTY  • 
PEMBROKE  PARK,  TOWN  OF 
PEMBROKE  PINES,  CITY  OF 
PEMBROKE  PINES.  CITY  OF 
PEMBROKE  PINES,  CITY  OF 
PEMBROKE  PINES,  CITY  OF 
PEMBROKE  PINES,  CITY  OF 
PENSACOLA,  CITY  OF 
PINELLAS  COUNTY  • 
PINEUAS  COUNTY  * 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  * 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  • 
RNELLAS  COUNTY  * 
PINELLAS  COUNTY  * 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  * 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  * 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  * 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  * 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  * 
PINELLAS  COUNTY  * 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  .J 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  • 
PINELLAS  COUNTY  * 
PINELLAS  COUNTY  • 
PINELLAS  PARK,  CITY  OF 
PINELLAS  PARK,  CITY  OF 
POLK  COUNTY* 
POLK  COUNTY* 
POU  COUNTY* 
POLK  COUNTY* 
POMPANO  BEACH.  CITY  OF 
PORT  ORANGE,  CITY  OF 
PORT  ORANGE.  CITY  OF 
PORT  ORANGE,  CITY  OF 
ROCKLEOGE,  CITY  OF 
SANFORD,  CITY  OF 
SANFORO,  CITY  OF 
SANTA  ROSA  COUNTY  * 
SARASOTA  COUNTY  * 


1 202300425E 

1 202300450E 

12011C0318F 

12011C0285F 

12011C0295F 

12011C0295F 

120nC0295F 

12011C0295F 

120O820265C 

1  25139001 7C 

1251390019C 

1251390036C 

1251390067C 

1251390077C 

1251390079C 

1251390079C 

1251390079C 

1251390079C 

1251390079C 

1251390O79C 

1251390079C 

1251390O79C 

1251390079C 

1251390081C 

1251 39008 1C 

1251390081C 

1251390081C 

1251390081C 

1251390081C 

1251390081C 

1251390081C 

1251390081C 

1251390081C 

1251390081C 

1251390081C 

1251390081C 

1251390081C 

1251390081C 

1251390081C 

1251390081C 

1251390081C 

12513901 27D 

12513901 270 

1251390278C 

1251390279D 

1251390286E 

1202510004E 

1 20251 0008E 

1202610275B 

1202610305B 

12026103750 

1 20261 0550E 

12O11CO206F 

1203130005C 

1203130O10C 

1203 13001 00 

1 2009C0365E 

12117C0040E 

12117C0045E 

1202740355C 

1251 4401 63E 


27-Dec-96 

11-Oct-96 

15-NOV-96 

15-Oct-96 

1 8-Sep-96 

16-0ct-96 

15-Oct-96 

05-NOV-96 

20-NOV-96 

1 1  -Oct-96 

18-Sep-96 

10-Jul-96 

26-NOV-96 

11 -Oct-96 

29-Jul-96 

1 2-Aug-96 

I  6-Oct  96 
22-Oct  96 
11 -Oct-96 

I I  -Oct-96 
23-Oct-96 
17-Oct-96 
1 3NOV-96 
03-Sep-96 
25-Jul-96 
29-Aug-96 
03-Sap-96 
03-Sep-96 
1  9-AUQ-96 
03-Sap  96 
20Sep96 
08-Oct-96 
1 5-Oct-96 
1 5-Oct-96 
1 5-Oct-96 
15 -Oct-96 
29-Jul-96 
29-Jul  96 
29-Aug-96 
13-N0V-96 
29-Oct-96 
31 -Oct-96 
07-NOV-96 
06-NOV-96 
06-NOV-96 
06-NOV-96 
19-NOV-96 
31-0ec-96 
10-Jul-96 
05-NOV-96 
31-Dec-96 
24-Dec-96 
040ct  96 
22-Jul  96 
27-Sep-96 
28 -Oct-96 
30-Sep-96 
1 1  -Oct-96 
26-NOV-96 
1 9-Aug-96 
1 1  -Sep  96 


971- 
962-089 
97-04  098A 
96-04-1  550A 
96-04-1 434A 
96-04-1 540C 
96-04-1 550A 
97  04-004A 
96-04-349P 
962-271 
96-04-1 298A 
963-245 
964-336 
962-235 
96-04-1 196A 
96-04-1  21^A 
96-04  148  2  A 
96-04-1 570A 
962-039 
962-215 
963-339 
964-158 
97-04 -086A 
96-04-1 008A 
9604-1 01 OA 
96-O4-1074A 
96-04-1 100A 
96-04-1122A 
96-04-1 254A 
96-04  1422A 
96-04-1 432A 
96-04- 1488  A 
96-04-1516A 
96-04-1 5  20A 
96-04- 1522A 
96  04  1566A 
96  04  950A 
96-04-966A 
96-04  992A 
97-04  040A 
97-04-080A 
963-287 
963-288 
96-04-26  IP 
96-04-261 P 
96-04-261 P 
97-04-1 86A 
964-353 
96-04-1 74A 
964-291 
971  120 
971-079 
96-04-1 338A 
96-04-93  2A 
964-222 
964-275 
964-263 
962-167 
964-414 
963  282 
964-175 


02 

01 

02 

01 

01 

01 

01 

01 

05 

02 

01 

01 

02 

02 

01 

01 

01 

01 

02 

02 

02 

02 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

02 

05 

05 

05 

01 

02 

02 

02 

02 

02 

02 

01 

01 

01 

01 

02 

02 

02 

02 


04 

FL 

04 

FL 
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04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

04 

FL 

SARASOTA  COUNTY  • 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SOUTH  MIAMI,  CITY  OF 
ST.  JOHNS  COUNTY  * 
ST.  LUCIE  COUNTY  * 
ST.  LUCIE  COUNTY  * 
SUMTER  COUNTY  * 
SUMTER  COUNTY  * 
SUMTER  COUNTY  * 
SUMTER  COUNTY  * 
TALLAHASSEE,  CITY  OF 
TALLAHASSEE,  CITY  OF 
TALLAHASSEE,  CITY  OF 
TALLAHASSEE,  CITY  OF 
TAMARAC,  CITY  OF 
TAMARAC,  CITY  OF 
TAMARAC,  CITY  OF 
TAMARAC,  CITY  OF 
TAMARAC,  CITY  OF 
TAMARAC,  CITY  OF 
TAMPA,  CITY  OF 
TAVARES,  CITY  OF 
TAVARES,  CITY  OF 
TAVARES,  CITY  OF 
TAYLOR  COUNTY* 
TITUSVILLE,  CITY  OF 
VENICE,  CITY  OF 
VENICE,  CITY  OF 
VENICE,  CITY  OF 
VENICE,  CITY  OF 
VENICE,  CTTY  OF 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
WAKULLA  COUNTY  * 
WALTON  COUNTY  * 
WALTON  COUNTY  * 


1251440342E 

09-Sep96 

95-04-347P 

06 

12117C0020e 

20-Aug-96 

963-267 

02 

12117C0040E 

20Oec96 

97-04-380A 

01 

12117C0115E 

20-N0V-96 

971-015 

02 

12117C0120E 

11 -Oct  96 

962  277 

02 

T2117C0130E 

26-JUI-96 

96-04-770A 

01 

12117C0130E 

30-S*p-96 

964  196 

02 

12117C0140E 

1 2-Aug-96 

963-252 

01 

12117C0140E 

09-Sep-96 

964-077 

01 

12117C0145E 

29-Aug-96 

961-242 

01 

12117C0145E 

11 -Oct-96 

961-287 

02 

12117C0145E 

1 2-Aug-96 

963-235 

02 

12117C0145E 

1 2-Aug-96 

963-236 

01 

12117C0145E 

1 4-Aug-96 

963-359 

02 

12117C0145E 

30-Aug-96 

964026 

02 

12117C0145E 

1 9-N0V-96 

964-028 

01 

12117C0145E 

29-Aug-96 

964-038 

02 

12117C0145E 

30-Aug-96 

964-144 

02 

12117C0145E 

30-Sep-96 

964-243 

01 

12117C0145E 

26-NOV-96 

964-312 

02 

12117C0145E 

31-Dec-96 

971-097 

02 

12117C0255E 

21 -Oct  96 

964-214 

01 

12025C0276J 

30-Aug-96 

964  103 

02 

1251470226E 

07-NOV-96 

964-289 

02 

12111C0089G 

29-Aug-96 

95-04-9S8A 

01 

12111C0O89G 

02-Dec-96 

97-O4-190A 

01 

1202960075B 

05-NOV-96 

96-04-364A 

01 

1 202960075B 

29-Aug-96 

962-007 

01 

12029601008 

08-N0V-96 

96-04-1598A 

02 

12029601 508 

11 -Oct-96 

964-246 

02 

1201 44001 OC 

1 2Aug-96 

963-154 

02 

1201 44001 OC 

07-NOV-96 

964-320 

02 

1 201 440020C 

11 -Oct-96 

962-253 

02 

1201440020C 

11 -Oct-96 

963-003 

02 

12011C0204F 

02-Jul-96 

96-04- 1050A 

01 

12011C0205F 

02-Jul-96 

96-O4-1050A 

01 

12011C0205F 

31-Jul-96 

96-O4-1200A 

01 

12011C0205F 

1 9-Aug-96 

96-04-1322A 

01 

12011C0205F 

18Sep-96 

96-04-1 476A 

01 

12011C0205F 

30-OM-96 

97-04-336A 

01 

1201140031C 

11 -Oct-96 

962-164 

02 

12013800018 

30-Aug  96 

963-338 

02 

12013800018 

29-Oct-96 

964-354 

02 

12013800018 

1 9-NOV-96 

964-410 

02 

1 2O30201 90C 

11 -Oct  96 

962-1 60 

02 

12009C0115E 

26-0«c-96 

97-04-374A 

02 

12515400O5D 

19-Aug-96 

963-305 

01 

12515400050 

1  9-Aug-96 

963-306 

01 

1251540005D 

19-Aug-96 

963-307 

01 

12515400050 

25-Jul-96 

963-308 

01 

1251540005D 

28-Oct-96 

964-316 

01 

1251550277E 

05-NOV-96 

96-04-1  208  A 

01 

1251550375E 

06-NOV-96 

964-363 

02 

12S15S0440E 

05-Sap-96 

96-04-1134A 

02 

1251550440E 

06-N0V-96 

962-280 

01 

1251 5505 OOE 

1  2-Aug-96 

963-221 

01 

1251550500E 

1 2-Aug-96 

963-222 

01 

1251550630E 

26-S«p-96 

964-093 

01 

12031502508 

30-Aug-96 

964-036 

02 

1203170330D 

1 3-S«p-96 

95-O4-1066P 

06 

1203170330D 

05-Oec-96 

96-O4-1410A 

02 

13044 
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04 

WALTON  COUNTY  • 

12031703350 

15-Oct-96 

96-04- 1034A 

02 

04 

WINDERMERE,  TOWN  OF 

1203810001B 

11-Oct-96 

963-161 

01 

04 

WINDERMERE,  TOWN  OF 

1203810001B 

24-Jul  96 

963-219 

02 

04 

WINDERMERE,  TOWN  OF 

120381 0001 B 

09-S«p-96 

964-019 

01 

04 

WINDERMERE,  TOWN  OF 

120381 0001 B 

12Aug-96 

964  058 

01 

04 

WINTER  HAVEN,  CITY  OF 

1202710005B 

30-Sep-96 

964-258 

02 

04 

WINTER  SPRINGS,  CITY  OF 

12117C0135E 

10-Oct-96 

96-04- 1 61 4A 

01 

04 

WINTER  SPRINGS,  CITY  OF 

12117C0135E 

24-Oct-96 

97-04-1 46A 

01 

04 

WINTER  SPRINGS,  CITY  OF 

12117C0135E 

1 1  -Dec-96 

97-04-274A 

01 

04 

WINTER  SPRINGS,  CITY  OF 

12117C0145E 

1  2-NOV-96 

96-04- 102A 

01 

04 

GA 

ATLANTA,  CITY  OF 

1351570008C 

28-Oct-96 

964-242 

02 

04 

GA 

ATLANTA,  CITY  OF 

1351570009C 

29-Oct  96 

964-231 

02 

04 

GA 

ATLANTA,  CITY  OF 

1351570012C 

31 -Dec-96 

971  095 

02 

04 

GA 

ATLANTA,  CITY  OF 

1351570016C 

30-Aug-96 

964  100 

02 

04 

GA 

ATLANTA,  CITY  OF 

1351570016C 

14-NOV-96 

971-170 

02 

04 

GA 

ATLANTA,  CITY  OF 

1351570017C 

31 -Dec-96 

971-110 

02 

04 

GA 

BALDWIN  COUNTY* 

13000500506 

20-Sep-96 

9604-588A 

02 

04 

GA 

BALDWIN  COUNTY* 

130OO50O50B 

29-Aug-96 

964-022 

02 

04 

GA 

CHATHAM  COUNTY* 

1300300075C 

23-Jul-96 

96-04-1 144A 

01 

04 

6A 

CHEROKEE  COUNTY* 

13057C0310C 

30-Sep  96 

962-173 

02 

04 

GA 

CHICKAMAUGA,  CITY  OF 

13018100O1C 

10-Oct-96 

96-04  1600A 

02 

04 

GA 

CLAYTON  COUNTY* 

130O410O60C 

24-Sep-96 

964-146 

01 

04 

GA 

COBB  COUNTY* 

13067C0025F 

1 2-Aug-96 

962-087 

02 

04 

GA 

COBB  COUNTY* 

13067C0025F 

12-Aug-96 

963-230 

02 

04 

GA 

COBB  COUNTY* 

13067C0035F 

04-Sep-96 

961-234 

02 

04 

GA 

COBB  COUNTY* 

13067C0035F 

12-Aug-96 

963-018 

02 

04 

GA 

COBB  COUNTY* 

13067C0035F 

1 2-Aug-96 

963-263 

02 

04 

GA 

COBB  COUNTY* 

13067C0035F 

16-Oct-96 

964-115 

02 

04 

GA 

COBB  COUNTY* 

13067C0035F 

07-NOV-96 

964-300 

02 

04 

GA 

COBB  COUNTY* 

13067C0035F 

06-NOV-96 

964-302 

02 

04 

GA 

COBB  COUNTY* 

13067C0035F 

31 -Dec-96 

97-04-046A 

02 

04 

GA 

COBB  COUNTY* 

13067C0040F 

04-Sep-96 

963-115 

02 

04 

GA 

COBB  COUNTY* 

13067C0040F 

n-Oct-96 

964-259 

02 

04 

GA 

COBB  COUNTY*      ' 

13067C0040F 

1 9-NOV-96 

964-278 

02 

04 

GA 

C0B8  COUNTY* 

13067C0045F 

1  2-AU0-96 

963-254 

02 

04 

GA 

COBB  COUNTY* 

13067C0050F 

15-Aug-96 

962-133 

02 

04 

GA 

COBB  COUNTY* 

13067C0050F 

24-Sep-96 

964-030 

01 

04 

GA 

COBB  COUNTY* 

'       13067C0055F 

30-Sep-96 

964-265 

02 

04 

GA 

COBB  COUNTY* 

13067C0055F 

26-NOV-96 

971-011 

01 

04 

GA 

COBB  COUNTY* 

13067C0065F 

04-Sep-96 

961-283 

02 

04 

GA 

COBB  COUNTY* 

13067C0065F 

25-Sep-96 

961-284 

02 

04 

GA 

COBB  COUNTY* 

t3067C0070F 

04-Sep-96 

963-002 

02 

04 

GA 

COBB  COUNTY* 

13067C0070F 

1 0-Sep  96 

964-052 

02 

04 

GA 

COBB  COUNTY* 

13067C0O70F 

27-NOV-96 

971-019 

02 

04 

GA 

COBB  COUNTY* 

13067C0075F 

04-Sep-96 

961-142 

02 

04 

GA 

COBB  COUNTY* 

13067C0075F 

30Sep-96 

964-149 

02 

04 

GA 

COBB  COUNTY* 

13067C0085F 

04-Sep-96 

954-1 65 

02 

04 

GA 

COLUMBIA  COUNTV 

1300590O95A 

04-Sep-96 

954-110 

02 

04 

GA 

COLUMBIA  COUNTY* 

13005 90095 A 

04-Sep-96 

954-143 

02 

04 

GA 

COLUMBUS,  CITY  OF 

1351580050D 

14-Aug-96 

963-361 

02 

04 

GA 

COLUMBUS,  CITY  OF 

1351580105E 

1 9-Sep-96 

9604-730A 

01 

04 

GA 

DECATUR  COUNTY* 

1304510003B 

04  Sep-96     • 

963-190 

02 

04 

GA 

DEKALB  COUNTY  * 

130O65O0O4E 

07-Aug-96 

96-04-1 21 8A 

01 

04 

GA 

DEKALB  COUNTY  * 

1300650OO4E 

1 9-NOV-96 

964-412 

02 

04 

GA 

DEKALB  COUNTY  * 

130065OOO8C 

1 0  S0P-96 

964-164 

02 

04 

GA 

DEKALB  COUNTY  * 

130O65O0O9C 

1  9  Now-96 

964-417 

02 

04 

GA 

DEKALB  COUNTY  * 

130O650011F 

04S«p-96 

961-011 

02 

04 

GA 

DEKALB  COUNTY  * 

130O650O12C 

05  Sep-96 

964-076 

02 

04 

GA 

DEKALB  COUNTY  * 

130O650O13F 

2  3 -Dec  96 

96-04-1 452A 

01 

04 

GA 

FAYETTE  COUNTY  * 

1304320090A 

20-Dec-96 

95-04-085P 

06 

04 

GA 

FAYETTE  COUNTY  * 

13113C0090D 

27-NOV-96 

971-020 

02 
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04 

GA 

FAYfclTEVILLE,  CITYOF 

13113C0085D 

1 9-NOV-96 

964-223 

02 

04 

GA 

FLOYD  COUNTY* 

1 3007901 60A 

18-0ct-96 

9704-048A 

02 

04 

GA 

FORSYTH  COUNTY  * 

13117C0025D 

02-Oct-96 

96-04-1 374A 

02 

04 

GA 

FORSYTH  COUNTY  * 

13117C0115C 

27-NOV-96 

971-030 

02 

04 

GA 

FULTON  COUNTY  * 

1351 60001 SB 

OI-Auo-96 

963-266 

02 

04 

GA 

FULTON  COUNTY  * 

13516000S5C 

25.JUI-96 

963-270 

02 

04 

GA 

GORDON  COUNTY* 

13009400208 

1 2Aug-9e 

963-316 

02 

04 

GA 

GWINNETT  COUNTY  • 

1 3032201 70C 

1 7-Oct-96 

964-130 

02 

04 

GA 

GWINNETT  COUNTY  * 

1 3032201 85C 

28-Oct-96 

984-360 

02 

04 

GA 

GWINNETT  COUNTY  * 

1 3032201 90C 

30-S«p-96 

964-217 

17 

04 

GA 

HARRIS  COUNTY* 

13033801 50A 

24-Sep-96 

963-153 

02 

04 

GA 

HARRIS  COUNTY* 

1 3033801 50A 

1 2-Aug-96 

963-244 

02 

04 

GA 

KENNESAW,  CITY  OF 

13067C0030F 

27-NOV-96 

971-006 

02 

04 

GA 

LAKE  CITY,  CITY  OF 

1S0O44      B 

26-NOV-96 

964-119 

01 

04 

GA 

LIBERTY  COUNTY  * 

1301 2301 60A 

1 9-NOV-96 

964-232 

02 

04 

GA 

MARIETTA,  CITY  OF 

13067C0050F 

24-JUI-96 

963-060 

02 

04 

GA 

MARIETTA,  CITY  OF 

13067C0055F 

27-Aug-96 

96-04-1 258A 

02 

04 

GA 

ROSWEU,  CITY  OF 

13008800050 

20-NOV-96 

971-125 

02 

04 

GA 

UNION  COUNTY- 

1302540025C 

lS-Aug-96 

962-102 

02 

04 

GA 

WALTON  COUNTY  * 

13297C0070B 

21-Oct-96 

96-O4-303P 

06 

04 

GA 

WARNER  ROBINS.  CITY  OF 

1301110010D 

30-Sep-96 

964-209 

02 

04 

GA 

WHITFIELD  COUNTY* 

1301 9301 15C 

06-0ec-96 

96-04-35  IP 

05 

04 

KY 

BOWLING  GREEN.  CITY  OF 

21227C0094D 

06-NOV-96 

964-321 

02 

04 

KY 

BULLIM  COUNTY* 

2102739999B 

05-Sep-96 

96-04-1268A 

02 

04 

KY 

CLARK  COUNTY* 

2102780050B 

16-AU0-96 

954-168 

02 

04 

KY 

CUMBERLAND,  CITY  OF 

2101000001C 

18-Jul-96 

96-04-886A 

01 

04 

KY 

GARRARD  COUNTY  * 

210O810002B 

1 6-AU0-96 

963-087 

02 

04 

KY 

HARLAN  COUNTY  * 

21 009801 25 A 

15-Aug-96 

961-074 

02 

04 

KY 

JEFFERSON  COUNTY* 

21111CO02OD 

1 7-Oct-96 

963-035 

02 

04 

KY 

JEFFERSON  COUNTY* 

21111C0020D 

14-Aug-96 

963-183 

02 

04 

KY 

JEFFERSON  COUNTY* 

21111C002OD 

29-Aug-96 

964-007 

02 

04 

KY 

JEFFERSON  COUNTY* 

21111C0020D 

29-Aug-96 

964-016 

02 

04 

KY 

JEFFERSON  COUNTY* 

2iniC002O0 

29-AUQ-96 

964-037 

02 

04 

KY 

JEFFERSON  COUNTY* 

21111C0020D 

29-Aug-96 

964-047 

02 

04 

KY 

JEFFERSON  COUNTY*       * 

21111C0020D 

29-Aug-96 

964-ilO 

02 

04 

KY 

JEFFERSON  COUNTY* 

21111C00200 

27-NOV-96 

971-013 

.      02 

04 

KY 

JEFFERSON  COUNTY* 

21111C0040D 

14-Aug-96 

963-292 

02 

04 

KY 

JEFFERSON  COUNTY* 

21111C0085D 

27-Aug-96 

96-04-600A 

02 

04 

KY 

JEFFERSON  COUNTY* 

21111C0085D 

1 6-Aug-96 

963-070 

02 

04 

KY 

JEFFERSON  COUNTY* 

21111C0115D 

11-Oct-96 

964-247 

02 

04 

KY 

JEFFERSON  COUNTY* 

21111001350 

25-NOV-96 

964-147 

02 

04 

KY 

JEFFERSON  COUNTY* 

21111C0160D 

31-Jul-96 

96-04-882A 

01 

04 

KY 

JEFFERSON  COUNTY* 

21111C01600 

30-Sap-96 

964-01 7 

02 

04 

KY 

JEFFERSON  COUNTY* 

21111C0165D 

1 6-Aug-96 

954-220 

01 

04 

KY 

JEFFERSON  COUNTY* 

21111C01700 

22-JUI-96 

96-04-1 08  2A 

02 

04 

KY 

JEFFERSON  COUNTY* 

21111C01900 

27-Sep-96 

964-308 

02 

04 

KY 

JEFFERSON  COUNTY* 

2iniC0255D 

1 4-Aug-9§ 

963-302 

02 

04 

KY 

JEFFERSON  COUNTY* 

21111C0255D 

24-Dec-96 

964-136 

02 

04 

KY 

LEWISPORT,  CITY  OF 

21009300018 

1 6-Aug-96 

961-012 

02 

04 

KY 

LEWISPORT,  CITY  OF 

21 00930001 B 

1 6-Aug-96 

963-122 

02 

• 

04 

KY 

LEXINGTON-FAYETTE  URBAN  COUNTY 

2100670060C 

1 2-Aug-96 

962-140 

02 

04 

KY 

LEXINGTON-FAYfcT  TE  URBAN  COUNTY 

210O67O07OC 

1 6-Aug-96 

954-169 

02 

04 

KY 

LEXINGTON-FAYETTE  URBAN  COUNTY 

2100670070C 

07-Aug-96 

96-04-388A 

01 

04 

KY 

LEXINGTON-FAYETTE  URBAN  COUNTY 

2100670070C 

09-Sep-96 

964-121 

02 

04 

KY 

LEXINGTON-FAYETTE  URBAN  COUNTY 

210O67007OC 

24Dec-96 

964-355 

02 

04 

KY 

LOUISVILLE,  CITY  OF 

21111C0090D 

1 6-Aug-96 

954-139 

02 

04 

KY 

LOUISVILLE,  CITY  OF 

2iniC0090D 

16-Aug-96 

954-315 

02 

04 

KY 

LOUISVILLE,  CITY  OF 

21111C0090D 

28-Oct-96 

964-317 

01 

04 

KY 

LOUISViaE,  CITY  OF 

21111C0160D 

1 6-Jul-96 

962-226 

02 

04 

KY 

NICHOLASVILLE,  CITY  OF 

2101260O05B 

1 6-Aug-96 

962-048 

02 

04 

KY 

OLDHAM  COUNTY* 

21018500808 

Ol-Aug-96 

963-366 

02 
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04 

KY 

OLDHAM  COUNTY* 

2101850175B 

1 7-Oct-96 

964-229 

02 

04 

KY 

OWENSBORO,  CITY  OF 

21006300106 

16-Aug-96 

96-04-1398A 

02 

04 

KY 

PAOUCAH.  cmr  of 

21015200040 

31-Dec-96 

971-070 

02 

04 

KY 

SHEPHERDSVILLE,  CITY  OF 

2100280005D 

05-Sep-96 

96-04-1 268  A 

02 

04 

KY 

SHIVELY.  CITY  OF 

2iniC0135D 

19-NOV-96 

964-311 

02 

04 

MS 

BOLIVAR  COUNTY  • 

28001 1030OB 

21-Oct-96 

964-116 

02 

04 

MS 

BRANDON.  CITY  OF 

2801 43000 1C 

24Jul-96 

963-328 

01 

04 

MS 

COLUMBUS.  CITY  OF 

2801080005G 

04-S«p-96 

963-040 

02 

04 

MS 

DESOTO  COUNTY  • 

28033C0045D 

15-Jul-96 

96-04-055P 

06 

04 

MS 

DESOTO  COUNTY  • 

28033C00650 

15-Jul-96 

96-04-055P 

06 

04 

MS 

HANCOCK  COUNTY* 

28525401 35C 

21-AU0-96 

964-002 

02 

04 

MS 

HINDS  COUNTY* 

2800700250D 

01 -Aug  96 

963-333 

01 

04 

MS 

HINDS  COUNTY* 

2800700250D 

05-AU0-96 

963-374 

01 

04 

MS 

HINDS  COUNTY* 

2800700250D 

20-NOV-96 

964  393 

01 

04 

MS 

JACKSON,  CITY  OF 

280072001 5F 

27-Nov96 

971-043 

02 

04 

MS 

JACKSON.  CITY  OF 

28007 20040F 

26-NOV-96 

964-048 

02 

04 

MS 

LAMAR  COUNTY  • 

28073C0100C 

1 9-Aug-96 

963-301 

02 

04 

MS 

LEE  COUNTY  * 

28022701 05A 

03-Oct-96 

96-04-1 096C 

01 

04 

MS 

LEE  COUNTY  • 

28022701 10A 

03-Oct-96 

96-04-1 096C 

01 

04 

MS 

MADISON  COUNTY  • 

.     280e9C0320O 

30-S«p-96 

964-161 

02 

04 

MS 

MADISON  COUNTY  • 

28089C03200 

26-S«p-96 

964-162 

02 

04 

MS 

OUVE  BRANCH.TOWN  OF 

28033C00650 

25-Jul-96 

96-O4-1020A 

01 

04 

MS 

OLIVE  BRANCH.TOWN  OF 

28033C00650 

08 -Oct  96 

96-04-285P 

05 

04 

MS 

PEARL  RIVER  VALLEY  WATER  SUPPL 

2803380065B 

25-NOV-96 

893-01 4A 

01 

04 

MS 

PEARL  RIVER  VALLEY  WATER  SUPPL 

2803380065B 

31-0«c  96 

964-261 

02 

04 

MS 

PERRY  COUNTY* 

2802330001 B 

04-S«p^6 

963-117 

02 

04 

MS 

RANKIN  COUNTY  * 

280t420O9OC 

21-Oct-96 

964-202 

01 

04 

MS 

TATE  COUNTY  * 

28023501 SOB 

31-Jul-96 

96-04-61 6A 

01 

04 

MS 

TISHOMINGO  COUNTY 

2802830075B 

1 1  -Oct-96 

964013 

02 

04 

MS 

TUPELO,  CITY  OF 

2801000040C 

06-NOV-96 

964362 

02 

04 

MS 

TYLERTOWN,  TOWN  OF 

2801750OO5D 

20-NOV-96 

963-196 

02 

04 

MS 

WASHINGTON  COUNTY 

2801770230B 

04  Sap-96 

963-051 

02 

04 

NC 

BEAUFORT  COUNTY* 

37001 30380B 

15-Aug-96 

961-153 

02 

04 

NO 

BEAUFORT  COUNTY* 

37001 30380B 

02-Oct-96 

964-244 

02 

04 

NC 

BOONE.  TOWN  OF 

3702530001 D 

•6-NOV-96 

96-04-263R 

08 

04 

NC 

BRUNSWICK  COUNTY* 

37029501 25C 

30-Aug-96 

962-135 

02 

04 

NC 

CALDWEU  COUNTY  * 

37027C0095D 

30-Aug-96 

954-004 

02 

04 

NC 

CARRBORO.  TOWN  OF 

3702750005C 

22-Oct-96 

96-04- 1526A 

02 

04 

NC 

CARTERET  COUNTY  * 

3700430630C 

05-Aug-96 

963-372 

02 

04 

NC 

CARY,  TOWN  OF 

37183C0504E 

31 -Dec -96 

971;066 

02 

04 

NC 

CATAWBA  COUNTY  * 

370O50O325B 

30-Oct-96 

96-04-1490A 

02 

04 

NC 

CATAWBA  COUNTY  * 

370O50O325B 

10-Sep-96 

964-012 

02 

04 

NC 

CATAWBA  COUNTY  * 

370050O325B 

27-NOV-96 

971-051 

02 

04 

NC 

CATAWBA  COUNTY  * 

37005003506 

03 -Oct-96 

96-O4-1560A 

02 

04 

NC 

CATAWBA  COUNTY  * 

37005003506 

15-Jul-96 

962-015 

02 

04 

NC 

CATAWBA  COUNTY  * 

37005003506 

1  2-Aug-96 

963-241 

02 

04 

NC 

CATAWBA  COUNTY  * 

37005003506 

IO^Sap-96 

964-009 

02 

04 

NC 

CATAWBA  COUNTY  * 

37005003506 

27-NOV-96 

971-010 

02 

04 

NC 

CHARLOTTE.  CITY  OF 

37015900136 

24-Dec96 

97-04-31 2A 

01 

04 

NC 

CHARLOTTE,  CITY  OF 

37015900226 

30-Aug96 

962-282 

02 

04 

NC 

CHARLOTTE.  CITY  OF 

3701590025B 

16-0ct-96 

963-049 

02 

04 

NC 

CHARLOI  TE.  CITY  OF 

37015900296 

26-Sep-96 

964-098 

01 

04 

NC 

CHARLOIIt.  CITY  OF 

37015900296 

27-Nov96 

971-029 

01 

04 

NC 

CHARLOTTE,  CITY  OF 

3701590031B 

25-Oct-96 

964-285 

01 

04 

NC 

CRAVEN  COUNTY* 

37007203406 

20-NOV-96 

971-005 

02 

04 

NC 

CUMBERLAND  COUNTY  * 

37007601556 

02-Aug-96 

9604-5 10A 

01 

04 

NC 

DARE  COUNTY* 

375348001 7D 

1 0-Oct-96 

96-04-1 296A 

02 

04 

NC 

DAVIDSON  COUNTY  * 

37030701506 

10-Sep-96 

963  368 

02 

04 

NC 

DURHAM  COUNTY  * 

37063C0076G 

25-Nov96 

963  276 

02 

04 

NC 

DURHAM  COUNTY  * 

37063C0177G 

23-Aug-96 

"96-04-1 91 P 

05 

04 

NC 

DURHAM  COUNTY  * 

37063C0181G 

23  Aug-96 

96-04  191 P 

05 
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04 

NC 

DURHAM.  CITY  OF 

37063C0165G 

05-Jul-96 

96-04-326A 

02 

04 

NC 

DURHAM,  CITY  OF 

37063C0167G 

02-Dec-96 

97-04-094A 

01 

04 

NC 

DURHAM,  CITY  OF 

37063CO177G 

23-Aug-96 

96-04-1 91 P 

05 

04 

NC 

DURHAM,  CITY  OF 

37063C0181G 

23-Aug-96 

96-04-1 91 P 

05 

04 

NC 

FORSYTH  COUNTY  * 

3753490000 

27  Dec-96 

971-238 

02 

04 

NC 

FORSYTH  COUNTY  * 

3753490155C 

26-Sep-96 

962-273 

01 

04 

NC 

GASTON  COUNTY  * 

3700990065B 

26-NOV-96 

964-428 

02 

04 

NC 

HICKORY,  CITY  OF 

370054001 OB 

24-Jul-96 

963-146 

02 

04 

NC 

HIGH  POINT,  CITY  OF 

3701130001B 

30-Aug-96 

961-217 

02 

04 

NC 

HOKE  COUNTY  * 

'  3703970085B 

31-Jul-96 

96-04-1 136A 

02 

• 

04 

NC 

JACKSONVILLE,  CITY  OF 

3701 7800098 

25-Jul-96 

963-155 

02 

04 

NC 

KITTY  HAWK,  TOWN  OF 

3704390001 D 

1 2-Aug-96 

964-096 

02 

04 

NC 

LONG  BEACH,  TOWN  OF 

3753540003D 

26-Sep-96 

96-04-1 532A 

02 

04 

NC 

LUMBERTON.  CITY  OF 

37155C0178D 

28-Oct-96 

96-04-1 400A 

01 

04 

NC 

LUMBERTON,  CITY  OF 

37155C0178D 

30-Sep-96 

964-255 

02 

04 

NC 

LUMBERTON,  CITY  OF 

37155C0179D 

28-Oct-96 

96-04-1 430A 

01 

04 

NC 

MCDOWELL  COUNTY* 

37111C0090B 

08-Aug-96 

96-041156A 

02 

04 

NC 

MECKLENBURG  COUNTY  * 

3701 58001  OB 

21 -Oct-96 

964-078 

02 

04 

NC 

MECKLENBURG  COUNTY  * 

3701 58001 5B 

24-Sep-96 

96-04-41 OC 

01 

04 

NC 

MECKLENBURG  COUNTY  •' 

3701580055B 

1 9-Aug-96 

963-297 

01 

04 

NC 

MECKLENBURG  COUNTY  * 

3701580055B 

ll-Ocl-96 

964-131 

01 

04 

NC 

MECKLENBURG  COUNTY  * 

3701580055B 

26-NOV-96 

964-391 

01 

04 

NC 

MECKLENBURG  COUNTY  * 

370158OO95B 

25-0ct-96 

96-04-1 61 6A 

01 

04 

NC 

MECKLENBURG  COUNTY  * 

3701 5801 758 

09-Sep-96 

96-04-548A 

01 

04 

NC 

MOORE  COUNTY  * 

37125C0180C 

30-Sep-96 

964-248 

02 

04 

NC 
N(? 

NASH  COUNTY  * 

3702780090B 

1 9-Aug-96 

963-303 

02 

04 

NEW  HANOVER  COUNTY* 

3701680030D 

30-Aug-96 

962-175 

02 

04 

NC 

NEW  HANOVER  COUNTY* 

3701680030D 

24-Sep-96 

963-278 

02 

04 

NC 

NEW  HANOVER  COUNTY* 

3701680045E 

12-Aug-96 

963-243 

02 

04 

NC 

NEW  HANOVER  COUNTY* 

3701 680085E 

12-Aug-96 

954-023 

02 

04 

NC 

NEW  HANOVER  COUNTY* 

3701680085E 

19-Nov96 

964-305 

02 

04 

NC 

NORTH  TOPSAIL  BEACH,  TOWN  OF 

3704660007A 

20-Aug-96 

961-096A 

02 

04 

NC 

NORTH  WILKESBORO,  TOWN  OF 

37025700018 

20-NOV-96 

97-04-01 3P 

05 

04 

NC 

ONSLOW  COUNTY* 

37034001 60C 

10-Sep-96 

963-089 

02 

04 

NC 

PANTEGO,  TOWN  OF 

37001600018 

26-NOV-96 

954-281 

02 

04 

NC 

PENDER  COUNTY* 

37034403948 

02-JUI-96 

96-04-1 01 4A 

02 

04 

NC 

PENDER  COUNTY* 

3703440394B 

lO-Oct-96 

96-04-1 606A 

02 

04 

NC 

PENDER  COUNTY* 

37034404118 

03 -Oct-96 

96-04-1552A 

02 

04 

NC 

PENDER  COUNTY* 

3703440527C 

19-Aug-96 

96-04-1 148A 

02 

04 

NC 

PENDER  COUNTY* 

370344053 1C 

1 2-Jul-96 

96-O4-1012A 

02 

04 

NC 

PENDER  COUNTY* 

370344053 1C 

26-Aug-96 

96-04-1114A 

02 

04 

NC 

PENDER  COUNTY* 

370344053 1C 

24-Dec-96 

963-298 

02 

04 

NC 

PERSON  COUNTY* 

37145C0025B 

24-Jul-96 

963-318 

02 

04 

NC 

PtNEVILLE,  TOWN  OF 

37016000058 

21 -Aug-96 

94-04-313P 

06 

04 

NC 

PITT  COUNTY  * 

3703720265B 

14-Aug-96 

964-055 

02 

04 

NC 

PLYMOUTH,  TOWN  OF 

3702490003C 

lO-Sep-96 

964-1 04 

02 

04 

NC 

RALEIGH,  CITY  OF 

37183C0352E 

24-Dec-96 

97-04-386A 

01 

04 

NC 

ROCKY  MOUNT,  CITY  OF 

3700920001 C 

27-NOV96 

971-014 

01 

04 

NC 

ROCKY  MOUNT,  CITY  OF 

37009200O5C 

09-Dec-96 

96-04 -097P 

05 

04 

NC 

SALISBURY,  CITY  OF 

37021500056 

1 7-Jul-96 

96-04-033P 

05 

f-        04 

NC 

TOPSAIL  BEACH,  TOWN  OF 

3701870007C 

15-Oct-96 

96-04-1362A 

02 

04 

NC 

TRANSYLVANIA  COUNTY  * 

37023001058 

05-Aug-96 

963-355 

02 

04 

NC 

WAKE  COUNTY  * 

37183C0070E 

04-Dec-96 

95-04-38  IP 

05 

04 

NC 

WASHINGTON,  CITY  OF 

37001 70007C 

1 2-Aug-96 

964-073 

02 

04 

NC 

WILMINGTON,  CITY  OF 

37017100108 

24-S«p-96 

964-018 

02 

04 

NC 

WINSTON-SALEM,  CITY  OF 

3753600035F 

26-NOV-96 

971-037 

02 

04 

SC 

ANDERSON  COUNTY  * 

45001302008 

20-NOV-96 

964-339 

02 

04 

SC 

BAMBERG  COUNTY* 

45020300258 

12-Dec-96 

97-04-21 4A 

02 

04 

SC 

BERKELEY  COUNTY  * 

450029029OC 

04  Sep-96 

963-073 

02 

04 

SC 

BERKELEY  COUNTY  * 

450029029OC 

05-Aug-96 

963-192 

02 

04 

SC 

BERKELEY  COUNTY  * 

4500290390B 

30-Aug-96 

954-140 

02 
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04 

SO 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

SC 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

CHARLESTON  COUNTY* 
CHARLESTON  COUNTY* 
CHARLESTON  COUNTY* 
CHARLESTON  COUNTY* 
DORCHESTER  COUNTY  * 
FLORENCE  COUNTY  * 
FLORENCE  COUNTY  * 
GEORGETOWN  COUNTY  * 
GREENVILLE  COUNTY  * 
GREENVILLE  COUNTY  * 
GREENWOOD,  CITY  OF 
HORRY  COUNTY  * 
KERSHAW  COUNTY  * 
LAURENS  COUNTY  * 
LEXINGTON  COUNTY  • 
LEXINGTON  COUNTY  * 
LEXINGTON  COUNTY  * 
LEXINGTON  COUNTY  * 
LEXINGTON.  TOWN  OF 
NEWBERRY  COUNTY* 
RICHLAND  COUNTY* 
RICHLAND  COUNTY* 
RICHLAND  COUNTY* 
RICHLAND  COUNTY* 
RICHLAND  COUNTY* 
RICHLAND  COUNTY* 
RICHLAND  COUNTY* 
RICHLAND  COUNTY* 
SUMMERVILLE,  TOWN  OF 
SUMTER  COUNTY  * 
SUMTER  COUNTY  * 
SUMTER.  CITY  OF 
YORK  COUNTY  * 
BARTLETT.  CITY  OF 
BRENTWOOD.  CITY  OF 
BRISTOL.  CITY  OF 
BRISTOL  CITY  OF 
BRISTOL.  CITY  OF 
BRISTOL,  CITY  OF 
BRISTOL,  CITY  OF 
CAMPBELL  COUNTY  * 
CHATTANOOGA.  CITY  OF 
CHATTANOOGA,  CITY  OF 
CHATTANOOGA.  CITY  OF 
CHATTANOOGA,  CITY  OF 
CLARKSVILLE,  CITY  OF 
CLARKSVILLE,  CITY  OF 
CLARKSVILLE,  CITY  OF 
CLARKSVILLE,  CITY  OF 
CLARKSVIUE,  CITY  OF 
CLEVELAND,  CITY  OF 
CLEVELAND,  CITY  OF 
COLUERVILLE,  CITY  OF 
COLUERVILLE,  CITY  OF 
COLLIERVIUE,  CITY  OF 
COLUERVILLE,  CITY  OF 
OYBRSBURG,  CITY  OF 
EAST  RIDGE,  CITY  OF 
ESTILL  SPRINGS,  TOWN  OF 
FARRAGUT,  TOWN  OF 
GERMANTOWN.  CITY  OF 


45541 30245F 

11-Oct-96 

964-102 

02 

45541 30285F 

24-S«p96 

964  178 

02 

45541 30362G 

30-Aug-96 

954-192 

02 

45541304071 

14-Aua-96 

96-04-1  77A 

01 

450O680245C 

26-Jul  96 

96-04-91 4C 

02 

4500760020B 

OIAuo-96 

963  188 

01 

450O760275B 

04-NOV-96 

96-04-1 01 8A 

02 

4500850391 D 

24-Jul-96 

963-327 

02 

45008902058 

02-Dec-96 

96-04-075P 

05 

45008 90275A 

21-Aug-96 

96-04-257P 

06 

4500930001 C 

11-Sep-96 

964-057 

01 

45051 C0253E 

07-NOV-96 

964-240 

02 

4501150095B 

24-DOC-96 

964-153 

02 

4501220050B 

21  Aug-96 

96-04  257P 

06 

45063C0129F 

J-Auo-96 

963-304 

02 

45063C0137F 

11-S«p-96 

964-101 

02 

45063C0137F 

21-Oct-96 

964-293 

02 

45063C0276F 

1 9-Aug-96 

963-249 

02 

45063C0138F 

16-Sep-96 

96-04  1404A 

02 

4502240225B 

24S«p-96 

963-138 

02 

45079C0025G 

21-NOV-96 

96-04-309A 

02 

45079C0025G 

10-Sep-96 

964-125 

02 

45079C0025G 

05  Nov-96 

964-268 

02 

45079C0025G 

05-NOV-96 

964-280 

02 

45079C0065G 

26  Nov-96 

964  420 

02 

45079C0085G 

26-NOV-96 

964-413     t 

02 

45079C0105G 

11  S^  96 

963  201 

02 

45079C0113G 

20-Aug-96 

96-04-1 270A 

02 

4500730005D 

31-Dec-96 

971-129 

02 

4501820090B 

19-NOV-96 

964-416 

02 

4501820180B 

30-S«p-96 

964  260 

02 

4501840002C 

04-Sep-96 

963-093 

02 

4501 9301 36D 

14-Aug-96 

963  352 

02 

47157C0145E 

06-NOV-96 

964  368 

02 

470205001 OC 

16-Aug-96 

963  363 

02 

4701820003B 

16-Oct-96 

96-04-1334A 

02 

4701820OO3B 

23-Jul-96 

963-280 

02 

4701820003B 

23-Jul-96 

963-281 

02 

4701820003B 

19-NOV-96 

964-226 

02 

4701820003B 

13-NOV-96 

97-04-1 44A 

02 

47001 601  SOB 

30.Aug-96 

961-277 

02  • 

470O7200O2D 

01 -AUQ-S6 

963-261 

02  . 

470072001  IB 

20-Aug-96 

964097 

01 

470072001 7D 

1 9-NOV-96 

964-424 

02 

4700720024D 

30-Aug-96 

964-159 

02 

4701370005C 

04-S«p-96 

963-116 

01 

470137001 3C 

24-Jul-96 

963-181 

02 

470137001 3C 

25-NOV-96 

964-1 1 1 

02 

4701370013C 

29-Oct-96 

964-139 

02 

4701370013C 

30-S«p-96 

964-181 

02 

47001500010 

29-AU0-96 

962-020 

01 

4700150001 D 

24-Jul  96 

963-126 

02 

47157C0245E 

07  Aug-96 

95-04-1 032A 

01 

47157C0245E 

07-Aug-96 

96-O4-1040C 

01 

47157C0245E 

30-Aug-96 

962  283 

02 

47157C030OE 

02-Oct-96 

96-04-1 524A 

17 

470O470OO5C 

16-S«p-96 

96-04-1 022A 

02 

475424001 OD 

03  S«p-96 

964-129 

02 

470272   B 

16-Jul-96 

96-O4-1060A 

02 

470387001 5A 

01  Aug-96 

963-349 

02 

47157C0235E 

07-Oct-96 

924-1 34A 

02 
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04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

or 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

04 

TN 

05 

IL 

GERMANTOWN.  CITY  OF  47157C0235E 

GERMANTOWN,  CITY  OF  47157C0235E 

GERMANTOWN,  CITY  OF  47 1 57C0235E 

GERMANTOWN.  CITY  OF  47157C0235E 

GERMANTOWN,  CITY  OF  47157C0235E 

GERMANTOWN,  CITY  OF  47157C0235E 

HENRY  COUNTY  47022801 25B 

JACKSON,  CITY  OF  4701 13001 5C 

KNOX  COUNTY  •  4754330040B 

KNOX  COUNTY  •  47543301 1 5B 

KNOXVILLE,  CITY  OF  4754340005B 

KNOXVILLE,  CITY  OF  4754340020B 

LENOIR  CITY,  CITY  OF  4754380003B 

LEWISBURG,  CITY  OF  471 1 7C0134C 

MANCHESTER,  CITY  OF  4700350001 B 

MAURY  COUNTY*  4701 2301 25B 

MAURY  COUNTY*  470I 2301 25B 

MEMPHIS,  CITY  OF  471 57C01 45E 

MEMPHIS,  CITY  OF  47157C0185E 

MEMPHIS.  CITY  OF  47157C0230E 

MONTGOMERY  COUNTY  •  4701 360050B 

MONTGOMERY  COUNTY  •  4701 360O50B 

MORRISTOWN,  CITY  OF  4700700002D 

MURFREESBORO,  CITY  OF  4701680OO5C 

MURFREESBORO,  CITY  OF  47016800O5C 

MURFREESBORO,  CITY  OF  47016800O5C 

MURFREESBORO ,  CITY  OF  4701 68001  OC 

MURFREESBORO,  CITY  OF  4701 68001  OC 

NASHVILLE,  CITY  OF  i  DAVIDSON  47004001 OOB 

NASHVILLE,  CITY  OF  &  DAVIDSON  47004001 77B 

NASHVILLE,  CITY  OF  &  DAVIDSON  47004001 77B 

NASHVILLE,  CITY  OF  &  DAVIDSON  47004001 84B 

NASHVILLE,  CITY  OF  &  DAVIDSON  47004001 92C 

NASHVILLE,  CITY  OF  &  DAVIDSON  4700400262C 

NASHVILLE,  CITY  OF  &  DAVIDSON  4700400300C 

RHEA  COUNTY  4701 5 1 0055B 

RIPLEY,  TOWN  OF  4701 0000O4C 

RUTHERFORD  COUNTY  •  4701650040C 

RUTHERFORD  COUNTY  •  4701650065B 

RUTHERFORD  COUNTY  •  4701650065B 

RUTHERFORD  COUNTY  •  4701 650095B 

RUTHERFORD  COUNTY  •  4701 6501 30B* 

SEVIER  COUNTY  4702360070B 

SEVIERVILLE,  CITY  OF  4754440005C 

SHELBY  COUNTY  •  47 1 57C01 95E 

SHELBY  COUNTY  •  47157C0195E 

SHELBY  COUNTY  •  47157C0230E 

SHELBY  COUNTY  •  47 1 57C0235E 

SHELBY  COUNTY  •  47157C0235E 

SHELBY  COUNTY  •  47157C0240E 

SHELBY  COUNTY  •  47157C0285E 

SHELBY  COUNTY  •  47157002906 

SHELBY  COUNTY  •  47157C0295E 

SHELBYVILLE,  CITY  OF  4700080007B 

SMYRNA,  TOWN  OF  4701 690004D 

WILLIAMSON  COUNTY  *  4702040020C 

WILLIAMSON  COUNTY  •  4702040020C 

WILLIAMSON  COUNTY  *  4702O4QO2OC 

WILLIAMSON  COUNTY  *  4702040020C 

WILLIAMSON  COUNTY  •  4702040020C 

ADAMS  COUNTY  *  1 700OI 01 60C 


22-Jul-96 

02-Jul-96 

07-NOV-96 

25-NOV-96 

1 0-Sep-96 

31-Dec-96 

30-0«c-96 

04-S«p-96 

01  -Aug-96 

30-Aug-96 

04-Sep-96 

30-Aug-96 

1 6-Sep-96 

1 4-Aug-96 

1 0-Oct-96 

09-Jul-96 

27-NOV-96 

30-Aug-96 

1 9-Sap-96 

20-NOV-96 

01 -Aug-96 

OI-Auo-96 

31-Dec-96 

1 9-Aug-96 

30-Sep-96 

24-Dec-96 

17-Oct-96 

30-Sep-96 

30-Aug-96 

1 8-Sep-96 

1 1  -Oec-96 

05-Sep-96 

3O-D0C-96 

30-Sep-96 

05-Jul-96 

05-Sep-96 

31-Jul-96 

30-Aug-96 

30-Aug-96 

19-NOV-96 

1 4Aug-96 

29-Aug-96 

04-Sep-96 

23-Sep-96 

30-Ocl-96 

1 9-NOV-96 

25-NOV-96 

09-Sep-96 

1 1  -Ocl-96 

29-Aug-96 

lO-Oct-96 

10-Oct-96 

04-Sep-96 

04-Sep-96 

05-Aug-96 

29-Jul-96 

1  2-Aug-96 

14-Aug-96 

30-Sep-96 

31-0ec-96 

30-Sep-96 


96-04-1 066A 

96-04-1 070A 

96-04-1 392A 

964-067 

964-123 

964-233 

97-04-258A 

963-198 

963-348 

961-236 

962-289 

962-204 

96-04-1 344A 

963-256 

964-142 

963-140 

971-049 

954-228 

96-04 -087P 

96-04-343P 

963-356 

963-357 

971-107 

963-299 

964-204 

964-241 

964-080 

964-081 

962-163 

96-04-1 390A 

97-04-162A 

96-04-504A 

97-04-1 92A 

964-189 

963-055 

964-143 

96-04-1 168A 

962-201 

961-199 

964-108 

963-071 

96-04-1 064A 

963-121 

96-04-402A 

96-04-1412A 

964-292 

964-092 

96-04-1 502A 

964-01 1 

96-04-1 104  A 

96-04-1 468  A 

96-04-1 468A 

963-314 

962-188 

964-051 

96-04-1 062A 

963-233 

964-065 

964-187 

971-108 

96-05-1 55P 


02 

02 

01 

01 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02- 

02 

06 

05 

02 

02 

02 

01 

02 

01 

01 

01 

02 

01 

01 

01 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

01 

01 

01 

01 

01 

02 

02 

02 

02 

02 

02 

02 

02 

06 
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OS 

IL 

05 

IL 

06 

05 

05 

05 

05 

05 

05 

05 

IL 

05 

IL 

05 

IL 

05 

IL 

05 

IL 

05 

IL 

05 

IL 

05 

IL 

05 

IL 

05 

IL 

05 

IL 

05 

IL 

05 

IL 

05 

IL 

05 

IL 

05 

IL 

05 

IL 

OS 

IL 

05 

IL 

05 

IL 

05 

IL 

06 

IL 

05 

IL 

05 

IL 

05 

IL 

05 

IL 

05. 

IL 

OS 

IL 

OS 

IL 

05 

IL 

05 

IL 

06 

IL 

06 

IL 

06 

IL 

05 

IL 

05 

IL 

05 

IL 

05 

IL 

OS 

IL 

06 

IL 

OS 

IL 

06 

IL 

06 

IL 

05 

IL 

OS 

IL 

05 

IL 

06 

IL 

OS 

IL 

06 

IL 

06 

IL 

05 

IL 

05 

IL 

ADDISON.  VILLAGE  OF 
ADDISON,  VILLAGE  OF 
ANTIOCH,  VILLAGE  OF 
ANTIOCH,  VILLAGE  OF 
BEECHER.  VILLAGE  OF 
BELLEVILLE.  CITY  OF 
BENSENVILLE,  VILLAGE  OF 
BLOOMINGTON.  CITY  OF 
BLOOMINGTON,  CITY  OF 
BLOOMINGTON.  CITY  OF 
BLOOMINGTON,  CITY  OF 
BLOOMINGTON,  CITY  OF 
BLOOMINGTON.  CITY  OF 
BOLINGBROOK,  VILLAGE  OF 
BOND  COUNTY  • 
BUFFALO  GROVE,  VILLAGE  OF 
BURR  RIDGE,  VILLAGE  OF 
CALUMET  CITY,  CITY  OF 
CAROL  STREAM,  VILLAGE  OF 
CAROL  STREAM.  VILLAGE  OF 
CARRIER  MILLS,  VILLAGE  OF 
CENTRALIA,  CITY  OF 
CHAMPAIGN  COUNTY  • 
CHANNAHON,  VILLAGE  OF 
CHANNAHON,  VILLAGE  OF 
CHATHAM,  VILLAGE  OF 
CHICAGO  RIDGE,  VILLAGE  OF 
CHICAGO,  CITY  OF 
CHRISTIAN  COUNTY  • 
CUNTON  COUNTY* 
CUNTON  COUNTY* 
CLINTON  COUNTY* 
CLINTON  COUNTY* 
CLINTON  COUNTY* 
CLINTON  COUNTY* 
COLES  COUNTY  * 
COOK  COUNTY  * 
COOK  COUNTY  • 
COOK  COUNTY  * 
COOK  COUNTY  * 
COOK  COUNTY  * 
COOK  COUNTY  * 
COOK  COUNTY  * 
COOK  COUNTY  * 
CRETE,  VILLAGE  OF 
CRYSTAL  LAKE,  CITY  OF 
CRYSTAL  LAKE,  CITY  OF 
CRYSTAL  LAKE,  CITY  OF 
DARIEN,  CITY  OF 
DARIEN.  CITY  OF 
DCERFIELD,  VILLAGE  OF 
DOUGLAS  COUNTY* 
DOWNERS  GROVE,  VILLAGE  OF 
DUPAGE  COUNTY* 
DUPAGE  COUNTY* 
DUPAGE  COUNTY* 
DUPAGE  COUNTY* 
DUPAGE  COUNTY* 
DUPAGE  COUNTY* 
DUPAGE  COUNTY* 
DUPAGE  COUNTY* 


1701980O04C 

1701980OO4C 

1 7035800O2B 

1 7035800O2B 

17197C0509E 

17061800108 

1 70200OOO3C 

1 704900005C 

1704900O05C 

1704900O10C 

1 70490001 OC 

1704 9000 IOC 

1 70490001 OC 

17197C0034E 

17099601006 

170O680OO6D 

170O710OO1C 

17007200030 

1 702020OO5C 

1702020OO5C 

170786   A 

1 704530O05C 

17089401506 

17197C0255E 

17197C0265E 

1 70601 00O5C 

1 700760001 B 

17007400206 

1 709260003A 

170044   6 

1700449999A 

1 700449999A 

1700449999A 

1700449999A 

1 700449999A 

1709860200B 

170O540O35B 

1 70O540O40B 

1 70O540O40B 

17005401706 

17005401956 

17005401956 

17005402158 

1700540220C 

17197C0379E 

1 704760001 C 

1704760001C 

1704760001C 

1707500001 A 

1 70750OO02A 

170361   C 

1701940O50B 

1 702040O04B 

1701 97001 OC 

17019700558 

1 701 9700608 

17019700606 

1 701 9700608 

1701970O60B 

17019700606 

1701970O65B 


1  2-NOV-96 

20-D«c-96 

02-0ct-96 

15-NOV-96 

11-Sep-96 

26-Jul-96 

04-Oct-96 

13-NOV-96 

27-NOV-96 

02-Aug  96 

02Oct  96 

20Sep  96 

1 0  Jul-96 

1 9-S«p-96 

04-0ct-96 

16-Oct-96 

02-Oec  96 

12-0ec-96 

1S-Aug-96 

18-Dec-96 

02-Aug-96 

1  6-Aug-96 

14-Aug-96 

31 -Jul-96 

31 -Jul-96 

29-Aug-96 

23-Aug-96 

15  Aug-96 

05-NOV-96 

05-Aug-96 

23-Aug-96 

02-Aug-96 

15-Aug-96 

21-NOV-96 

13-N0V-96 

1 0- Jul-96 

24  Sep- 96 

3 1  Jul-96 

21 -Aug-96 

22-Aug-96 

02 -Jul-96 

13-Dec  96 

24- Jul-96 

23-Jul-96 

1 2-Jul-96 

31 -Jul-96 

240ct  96 

22-NOV-96 

1  9-NOV-96 

05-Dec-96 

30-0ct-96 

31 -Jul-96 

1 6-S«p-96 

18-NOV-96 

06-Sep-96 

12  S«p  96 

13  Nov  96 
10- Jul-96 
07-NOV-96 
30Dec  96 
12-Sep-96 


97-05 

9705 

96  05 

96-05 

9605 

9605 

96  05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

97-05 

96-05 

97-05 

96-05 

94-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

97-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96-05 

96  05 

97-05 

97-05 

97-05 

97-05- 

97-05 

9605 

96  05 

9705 

96-05- 

9605 

9605 

96-05- 

9705 

9705- 

96-05 


358A 
742A 
3478A 
4352A 
3544A 
2988A 
4008A 
3928A 
4302A 
2852A 
3700A 
401 8A 
714A 
-3714A 
4062A 
275P 
4206A 
002A 
3138A 
304A 
2722A 
043P 
1952A 
2962A 
-2962A 
-2488A 
063P 
-1166A 
4330A 
-2196A 
-2344A 
2486A 
2544A 
3738A 
■244A 
1840A 
2728A 
1058  A 
2634A 
2502A 
2236A 
41 38  A 
2836A 
2370A 
239P 
3066A 
224A 
532A 
024A 
568A 
174A 
2610A 
1476A 
21 8A 
3274A 
3562A 
4290A 
556A 
070A 
664A 
3562A 


02 

02 

02 

02 

02 

17 

02 

02 

02 

01 

02 

02 

02 

01 

02 

05 

02 

01 

02 

02 

01 

05 

02 

01 

01 

02 

05 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

06 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

01 

02 

02 

02 


05 

ELK  GROVE  VILLAGE,  VILLAGE  OF 

1 70088001 OC 

08-Jul-96 

96-05 -2320A 

01 

05 

FOX  LAKE,  VILLAGE  OF 

1703620005E 

28-Oct-96 

96-05-38 12A 

01 

05 

FOX  RIVER  VALLEV  GARDENS,  VILL 

17047800016 

30-S4IP-96 

96-05  2404A 

01 

05 

GERMANTOWN,  VILLAGE  OF 

170049      8 

20-Sep-96 

96-05-2342A 

02 

05 

GERMANTOWN,  VILLAGE  OF 

170049      B 

20-Sep-96 

96-05  3454A 

02 

05 

GERMANTOWN,  VILLAGE  OF 

170049      6 

05-NOV-96 

97-05-272A 

02 

05 

GERMANTOWN,  VILLAGE  OF 

170049      8 

1 3-Dec-96 

97-05-558A 

02 

05 

GLENVIEW,  VILLAGE  OF 

1 7009600056 

31 -Jul-96 

96-05-1066A 

02 

05 

GRUNDY  COUNTY  * 

1702560085C 

07-Aug-96 

96-O5-2260A 

02 

05 

HAWTHORN  WOODS,  VILLAGE  OF 

17036600028 

31 -Jul-96 

96-05-1 420A 

02 

05 

HENRY  COUNTY  * 

1707390025B 

31 -Jul-96 

96-05-3006A 

02 

05 

HICKORY  HILLS,  CITY  OF 

1701 030001 C 

05-Dec-96 

97-05-334A 

02 

05 

HIGHLAND  PARK,  CITY  OF 

1703670002B 

07-Oct-96 

96-05-3828A 

01 

05 

HIGHLAND  PARK,  CITY  OF 

17036700046 

07-Oct-96 

96-05-3828A 

01 

05 

HIGHLAND  PARK,  CITY  OF 

17036700048 

18-NOV-96 

96-OS-3936A 

02 

05 

HINSDALE,  VILLAGE  OF 

17010500046 

30-Oct-96 

96-05-2236A 

*** 

02 

05 

HOFFMAN  ESTATES,  VILLAGE  OF 

17010700046 

20-Aug-96 

96-05-2286A 

02 

05 

HOFFMAN  ESTATES,  VILLAGE  OF 

17010700086 

10-Oct-96 

96-05-3662A 

02 

05 

HOLIDAY  HILLS,  VILLAGE  OF 

17093600018 

08-Oct-96 

96-05-4066A 

02 

05 

ISLAND  LAKE,  VILLAGE  OF 

17037000016 

02-Oct-96 

96-05-2942A 

02 

05 

ISLAND  LAKE,  VILLAGE  OF 

17037000018 

25-NOV-96 

96-05-3282A 

02 

05 

ISLAND  LAKE,  VILLAGE  OF 

17037000018 

09-Sep-96 

96-O5-3450A 

02 

05 

JOLIET,  CITY  OF 

17197C0137E 

05-Dec-96 

97-05-254A 

01 

05 

JOLIET,  CITY  OF 

17197C0141E 

05-Dec-96 

97-05-254A 

01 

05 

KANE  COUNTY  * 

1708960040A 

08-Jul-96 

96-O5-2702A 

02 

05 

KANE  COUNTY  * 

17089600418 

1 2-JUI-96 

96-05-1774A 

02 

05 

KANE  COUNTY  * 

17089600416 

06-Sep-96 

96-05  3064A 

02 

05 

KANE  COUNTY  * 

17089600438 

02-Oct-96 

96-O5-3208A 

02 

05 

KANE  COUNTY  * 

1708960043B 

20-Sep-96 

96-05-3466A 

02 

05 

KANE  COUNTY  * 

17089600446 

25-Sep-96 

96-05-311 A 

01 

05 

KANE  COUNTY  * 

17089600616 

29-AUQ-96 

96-05  21 52A 

01 

05 

KANE  COUNTY  * 

17089600638 

09-Aug-96 

96-05-23  lOA 

02 

05 

KANE  COUNTY  • 

17089600658 

1 9-NOV-96 

97-06-026A 

02 

05 

KANE  COUNTY  * 

1 7089601 06B 

20-Sep-96 

96-O5-3068A 

17 

05 

KANE  COUNTY  * 

17089601068 

31 -Jul-96 

96-05-3 160A 

01 

05 

KANE  COUNTY  • 

17089601258 

18-Jul-96 

96-O5-400A 

02 

05 

KANKAKEE  COUNTY  • 

1703360O55A 

22-NOV-96 

96-05-2672A 

01 

05 

KANKAKEE  COUNTY  * 

1 7033601 70C 

03D«c-96 

97-05-646A 

02 

OS 

KANKAKEE  COUNTY  * 

17033601858 

27-Aug-96 

96-05-361 2A 

02 

05 

KANKAKEE  COUNTY  * 

17033601906 

1 9-Sep-96 

96-05-3 154A 

01 

05 

KENDAU  COUNTY  * 

170341 001 5C 

13-Dec-96 

97-05-336A 

02 

05 

KENDALL  COUNTY  * 

1703410020C 

05-Dec-96 

97-05-292A 

02 

OS 

LAKE  COUNTY  * 

17035700556 

24-Dec-96 

97-05-654A 

02 

05 

LAKE  COUNTY  * 

17035700706 

08-Oct-96 

96-05-2432A 

02 

05 

LAKE  COUNTY  * 

17035701106 

31 -Jul-96 

96-05-3076A 

02 

05 

LAKE  COUNTY  * 

17035701108 

18-Oct-96 

96-05-3852A 

01 

05 

LAKE  COUNTY  * 

17035701408 

05-S«p-96 

96-05-2944A 

02 

05 

LAKE  COUNTY  * 

17035701406 

18-Oct-96 

96-05-3596A. 

02 

05 

LAKE  COUNTY  * 

17035701506 

21 -Aug-96 

96-05-3354A 

02 

OS 

LAKE  COUNTY  * 

17035701508 

02-Oct-96 

96-05-3496A 

02 

05 

LAKE  COUNTY  * 

17035701556 

16-Oct-96 

96-05-3418A 

01 

05 

LAKE  FOREST,  CITY  OF 

1 703740001 C 

22-Jul-96 

96-05  2578A 

02 

05 

LAKE  FOREST,  CITY  OF 

1 703740003C 

22-Jul-96 

96-O5-2840A 

02 

05 

LAKE  FOREST,  CITY  OF 

1703740006C 

1 7-Sep-96 

96:05-3922A 

17 

05 

LAKEMOOR,  VILLAGE  OF 

17091500016 

1 2-Sep-96 

96-05-3044A 

02 

05 

LAKEMOOR,  VILLAGE  OF 

17091 50001 B 

22-Oct-96 

96-05-3 186A 

01 

05 

LAKEWOOD,  VILLAGE  OF 

170805      B 

OI-Nov-96 

97-O5-220A 

02 

05 

LINCOLNSHIRE,  VILLAGE  OF 

1703780O05C 

02-Jul-96 

96-05-31 80A 

01 

05 

LONG  GROVE,  VILLAGE  OF 

17O380OO1OC 

04-Oct-96 

96-05-3500C 

02 

05 

MACHESNEY  PARK,  VILLAGE  OF 

171O090OO5A 

29-Aug  96 

96-05-2356A 

02 

05 

MACHESNEY  PARK,  VILLAGE  OF 

171 0090005 A 

22-Oct-96 

96-054278A 

17 

13052 
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OS 

MACON  COUNTY  * 

1 7092800206 

02-Oct96 

96-05-2662A 

02 

06 

MADISON  COUNTY  * 

17043601006 

13-Nov96 

96-05-4224A 

02 

05 

MATTESON,  VILLAGE  OF 

1 701 230003C 

10-Jul-96 

96-05-2742A 

02 

06 

MCHENRY  COUNTY* 

170732011  SB 

21 -Aug- 96 

96-05-1 672A 

02 

05 

MCHENRY  COUNTY* 

1 7073201 15B 

31-Jul-96 

96-05-2 198A 

02 

06 

MCHENRY  COUNTY* 

1 7073201 15B 

06-S«p-96 

96-05-3576A 

02 

06 

MCHENRY  COUNTY* 

17073202306 

1 5-Aug-96 

96-05-2266A 

02 

06 

MCHENRY  COUNTY* 

1 7073202306 

24-Dec-96 

97-05-542A 

02 

06 

MCHENRY  COUNTY* 

170732024OB 

24-Jul-96 

96-05-2442A 

02 

06 

MCHENRY  COUNTY* 

1707320275B 

1 2-Jul-96 

96-05-1678A 

02 

06 

IL 

MCHENRY  COUNTY* 

170732O335B 

04-S«p-96 

96-05-2666A 

02 

06 

IL 

MCHENRY  COUNTY* 

1 707320350C 

24D«c-96 

97-05-426A 

02 

06 

IL 

MCHENRY  COUNTY* 

1 70732035SB 

04-Oct96 

96-0S-2786A 

02 

05 

IL 

MCHENRY  COUNTY* 

17073203556 

09S«p-96 

9605-3766A 

02 

05 

IL 

MCHENRY,  CITY  OF 

1 704830003D 

24  Jul-96 

96-05-1 834A 

02 

06 

IL 

MCHENRY.  CITY  OF 

17O4830OO3D 

26-Sep-96 

96-05-3920A 

02 

06 

IL 

MCHENRY.  CITY  OF 

1704830003D 

04Oct  96 

96-O5-4080A 

02 

06 

IL 

MINOOKA,  VILLAGE  OF 

17197C0255E 

21 -Jul-96 

96-05-161P 

06 

06 

IL 

MOKENA.  VILLAGE  OF 

17197C0195E 

27-NOV-96 

96-05-4276A 

02 

06 

H. 

MOKENA.  VILLAGE  OF 

17197C0213E 

2  6- Jul  96 

96  05  129P 

06 

06 

IL 

MOLINE.  Cmr  OF 

17059100O5B 

24-Sep-96 

96-05-4058A 

01 

06 

IL 

MOLINE.  CITY  OF 

17059100106 

27NOV-96 

96-05-3676A 

01 

06 

IL 

MONROE  COUNTY* 

17050900750 

18  Oct  96 

96-05-3410A 

02 

06 

IL 

MONROE  COUNTY* 

1 7050901 25C 

22-NOV-96 

97-05-518A 

02 

06 

H. 

MORTON,  VILLAGE  OF 

1706520006D 

04-Dec  96 

96-05  339P 

05 

06 

tL 

MORTON.  VILLAGE  OF 

1706520007D 

04-Oec-96 

96-05-339P 

OS 

06 

IL 

MOUNT  PROSPECT,  VILLAGE  OF 

1701290010B 

24-Jul-96 

96-O5-3016A 

02 

06 

IL 

MOUNT  PROSPECT.  VILLAGE  OF 

17012900106 

23  Aua-96 

96-053520A 

02 

06 

IL 

MOUNT  PROSPECT.  VILLAGE  OF 

170129OO10B 

1 6-Oct-96 

96-05-4272A 

01 

06 

IL 

MOUNT  PROSPECT,  VILLAGE  OF 

17012900106 

22-Nov  96 

97-O5-204A 

02 

06 

H. 

MOUNT  PROSPECT,  VILLAGE  OF 

17012900106 

05-NOV-96 

97-05-294A 

02 

06 

H. 

MOUNT  PROSPECT,  VILLAGE  OF 

17012900156 

03-OC1-96 

96-O5-2350A 

02 

06 

IL 

MUNDELEIN,  VILLAGE  OF 

17038200016 

23-AU0-96 

96-05-3456A 

01 

06 

IL 

NAPERVILLE,  CITY  OF 

17021 3001 2C 

08  Aug  96 

96-06-2164A 

01 

06 

IL 

NAPERVILLE,  CITY  OF 

17021 3001 2C 

20-S«p  96 

96-05-38  26A 

02 

06 

IL 

NAPERVILLE,  CITY  OF 

17021 3001 6C 

06-S«p-96 

96-O5-3340A 

02 

06 

IL 

NAPERVILLE,  CITY  OF 

17021 3001 7C 

23  Aug-96 

9605-2858A 

02 

06 

IL 

NAPERVILLE,  CITY  OF 

17021 3001 7C 

10-D«c-96 

96-05-3052A 

01 

06 

IL 

NAPERVILLE,  CITY  OF 

1702130020C 

09-Aug-96 

96-05 -2540? 

OS 

06 

IL 

NEW  LENOX,  VILLAGE  OF 

17197C0305E 

22-Jul-96 

96-05-1 302A 

01 

06 

IL 

NEW  LENOX.  VILLAGE  OF 

17197C0305E 

1 3-D«c-96 

96-05 -3322A 

01 

06 

IL 

NEW  LENOX,  VILLAGE  OF 

17197C0305E 

10-Oct  96 

96-05-421 6A 

02 

06 

IL 

NORMAL,  TOWN  OF 

17050200056 

31 -Jul  96 

96-05-2932A 

02 

00 

IL 

NORTH  BARRINGTON,  VILLAGE  OF 

17038300026 

15-Aug-96 

96-05-2428A 

02 

06 

H. 

NORTHBROOK,  VILLAGE  OF 

170132OOO8D 

01-Oct-96 

96-052720A 

02 

OS 

IL 

NORTHBROOK,  VILLAGE  OF 

17013200100 

23-Dec-96 

97-05 -820A 

02 

06 

IL 

NORTHFIELD,  VILLAGE  OF 

170133O0O1C 

05  Jul  96 

96  05-1698A 

02 

06 

IL 

OAK  BROOK,  VILLAGE  OF 

1702140002B 

30-0«c-96 

96-05-25 10A 

02 

06 

IL* 

OAK  BROOK,  VILLAGE  OF 

1702140004B 

09-S.P-96 

96-05-1 588A 

01 

06 

IL 

OAK  FOREST,  CITY  OF 

170136O0O5C 

31-Jul-9e 

96-05  2608A 

02 

06 

IL 

OAK  FOREST,  CITY  OF 

1701360005C 

30-Oct  96 

96-05-2698A 

02 

06 

IL 

OAK  FOREST,  CITY  OF 

170136O0O5C 

25  Nov  96 

96-O5-3038A 

02 

06 

IL 

OAK  FOREST,  CITY  OF 

1701360005C 

07-Oct-96 

96-05-31 64A 

02 

06 

IL 

OAK  FOREST,  CITY  OF 

170136O0O5C 

10-Oct-96 

96-05-3934A 

02 

06 

IL 

OAK  FOREST,  CITY  OF 

170136O005C 

24-Oct-96 

97-05258A 

02 

06 

IL 

OAK  LAWN,  VILLAGE  OF 

1701370002C 

25-S«p-96 

96-05-3  932A 

02 

06 

IL 

OAK  LAWN,  VILLAGE  OF 

1701370004C 

26-Nov  96 

97-05-422A 

01 

06 

IL 

OGLE  COUNTY* 

1705250255A 

1 1  -Oct-96 

96-05  2  668  A 

02 

06 

IL 

PALATINE.  VILLAGE  OF 

175170OOO5B 

29-Aug  96 

96-05  2076A 

02 

06 

IL 

PALATINE,  VILLAGE  OF 

1751700005B 

08-Oct-96 

96-05-3  262A 

02 

06 

•L 

PALATINE,  VILLAGE  OF 

175170O0O5B 

30-0ct  96 

96-05-3480A 

02 
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05 

PALOS  HILLS.  CITY  OF 

05 

PALOS  hills',  city  OF 

05 

PALOS  HILLS.  CITY  OF 

05 

PALOS  HILLS,  CITY  OF 

05 

PALOS  HILLS,  CITY  OF 

05 

PARK  CITY,  CITY  OF 

05 

PEORIA  COUNTY  * 

05 

PIATT  COUNTY* 

05 

PIATT  COUNTY* 

05 

PLAINFIELD,  VILLAGE  OF 

05 

PLAINFIELD,  VILLAGE  OF 

05 

PROSPECT  HEIGHTS,  CITY  OF 

05 

ROCK  ISLAND  COUNTY* 

05 

ROCK  ISLAND  COUNTY* 

05 

ROCK  ISLAND  COUNTY* 

05 

ROSE!  1  F,  VILLAGE  OF 

05 

ROUND  LAKE  BEACH,  VILLAGE  OF 

05 

ROUND  LAKE  BEACH.  VILLAGE  OF 

05 

ROUND  LAKE.  VILLAGE  OF 

05 

SANGAMON  COUNTY  * 

05 

SANGAMON  COUNTY  » 

05 

SCHAUMBURG.  VILLAGE  OF 

05 

SENECA.  VILLAGE  OF 

05 

SOUTH  HOLLAND,  VILLAGE  OF 

05 

ST.  CLAIR  COUNTY  * 

05 

STARK  COUNTY  * 

05 

STEPHENSON  COUNTY  * 

05 

TINLEY  PARK.  CITY  OF 

05 

WATSEKA.  CITY  OF 

05 

WATSEKA,  CITY  OF 

05 

WAUCONDA.  VILLAGE  OF 

05 

WESTCHESTER,  VILLAGE  OF 

05 

WESTCHESTER,  VILLAGE  OF 

05 

WESTMONT,  VILLAGE  OF 

05 

WHEATON.  CITY  OF 

05 

WHEATON,  CITY  OF 

05 

WHEELING,  VILLAGE  OF 

05 

WILL  COUNTY  * 

05 

WILL  COUNTY  * 

05 

WILL  COUNTY  * 

05 

WILL  COUNTY  * 

05 

WILL  COUNTY  * 

05 

Wia  COUNTY  * 

05 

WILL  COUNTY  * 

05 

WILL  COUNTY  * 

05 

WILL  COUNTY  * 

05 

WILL  COUNTY  * 

05 

WILL  COUNTY  * 

05 

WILL  COUNTY  * 

05 

WILL  COUNTY  * 

05 

WILL  COUNTY  * 

05 

WILL  COUNTY  * 

05 

WILL  COUNTY  * 

05 

WILL  COUNTY  * 

05 

Wia  COUNTY  • 

05 

WILUAMSON  COUNTY  * 

OS 

WINRELD,  VILLAGE  OF 

05 

WINNEBAGO  COUNTY  * 

05 

WINNEBAGO  COUNTY  * 

OS 

WINNEBAGO  COUNTY  * 

05 

WINNEBAGO  COUNTY  * 

13053 


1701430001C 

30-JUI-96 

96-05-1 586A 

01 

1701 430001 C 

10- Jul-96 

96-05-2304A 

02 

1701430001C 

03-Sep-96 

96-05  2834A 

02 

1701 430001 C 

26-NOV-96 

96  054274A 

02 

1701430003C 

09-Dec-96 

96-05-2894A 

02 

170386000SB 

18-Oct-96 

96-05  4238A 

02 

17053301 256 

09-Oct-96 

96-05  2804P 

06 

1 7054200048 

27-Sep-96 

96-05-3330A 

02 

1705420006B 

09-S«p-96 

96-05-2360A 

02 

17197C0045E 

22-JUI-96 

96-05-2474A 

01 

17197C0045E 

18-Dec-96 

97-05-468A 

01 

1709190005C 

18-Oct-96 

96-05-4014A 

02 

170582002SB 

29-Aug-96 

96-05-3540A 

02 

1 7058201 25B 

02-Oct-96 

96-05-1 192A 

02 

17058201256 

16-Aug-96 

96-05-3674A. 

17 

17021600026 

04-0ct-96 

96-0?-3814A 

01 

1 703890001 C 

24-Jul-96 

96-05-2826A 

02 

1 703890001 C 

05-Dec-96 

97-05  396A 

02 

17038800058 

n-Dec-96 

97-05-25  2A 

01 

17091 201 65C 

12-N0V-96 

97-O5-O20A 

02 

1709120275C 

14-Aua-96 

96-05-2368A 

02 

1701 58001 OD 

31 -Jul-96 

96-05  1958A 

02 

1 704070001 C 

26-Jul-96 

96-05-1 548  A 

01 

1701630004C 

lO-Sep-96 

96-05-2898A 

02 

1706160050A 

12-0«c-96 

97-05-652A 

02 

170613      A 

02-OCI-96 

96-05- 1096A 

02 

17063901256 

15-Aug-96 

96-05  2664A 

02 

1701690005E 

05-Aug-96 

96-05-201 OA 

02 

17075C0120D 

24-Jul-96 

96-05-3 168A 

02 

17075C0120D 

1 3-NOV-96 

97-05-398A 

02 

17039600028 

18-Oct96 

96-05-4084A 

02 

17017000016 

23-Aug-96 

96-05-2590A 

01 

1701 700001 B 

07-NOV-96 

96-05 -3  930A 

02 

1 702200001 B 

20-S*p-96 

96  05-2000A 

02 

17022100056 

31 -Jul-96 

96-05-2602A 

02 

17022100056 

1 9-Aug-96 

96-0&-3584A 

01 

1701730005C 

22-Aug-96 

96-05-2784A 

02 

•17197C0033E 

1 9-NOV-96 

97-05-270A 

01 

17197C0045E 

08 -Oct-96 

96-05-3246A 

01 

17197C0045E 

25-NOV-96 

97-O5-310A 

01 

17197C0090E 

29-Aug-96 

96-05-301 2A 

17 

17197C0O9OE 

20-Aug-96 

96-05-3 190A 

02 

17197C0O9OE 

18-Oct-96 

96-05-41 14A 

02 

17197C0095E 

22-Jul-96 

96-05-2936A 

02 

17197C013OE 

22-Jul-96 

96-05-2774A 

01 

17197C0135E 

08 -Oct-96 

96-05-3246A 

01 

17197C0140E 

lO-Oct-96 

96-05-1 964A 

01 

17197C0141E 

22 -Jul-96 

95-05  23 ISA 

01 

17197C0143E 

lO-Sep-96 

96-05-3088A 

17 

17197C0185E 

10-S«p-96 

96-05-1 706P 

05 

17197C0218E 

06-Sep-96 

96-05-1 628A 

02 

17197C0218E 

25-Oct-96 

96-05-1 692A 

01 

17197C0255E 

21 -Jul-96 

96-05-1 61 P 

06 

17197C0255E 

08 -Oct-96 

96-05-431  OA 

02 

17197C0310E 

31 -Oct-96 

96-05-191P 

06 

1 709340001 B 

1 6-Oec-96 

97-05-784A 

02 

1702230001 C 

18-Jul-96 

96-05-1944A 

01 

1 70720001 5B 

09-Sep-96 

96-05-3850A 

02 

17072000356 

31 -Jul-96 

96-05-1  220A 

02 

1707200035B 

1 0-Jul-96 

96-05  2366A 

02 

1707200O50B 

1 9-NOV-96 

97-05-1 98A 

02      - 
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05 

IN 

ADAMS  COUNTY  • 

18042401  IOC 

03-Dec  96 

96-05-3838A 

01 

OS 

IN 

ALLEN  COUNTY  • 

180O3C0170O 

21  Nov-96 

96  05  043P 

05 

05 

IN 

ALLEN  COUNTY  • 

18003C0180D 

21 -Oct  96 

96  05  05 IP 

05 

05 

IN 

ALLEN  COUNTY  * 

180O3C0285E 

19  Aug  96 

96  05  2040A 

02 

05 

IN 

ALLEN  COUNTY  • 

18003C0435D 

29  Jul-96 

96-05-2892A 

02 

05 

IN 

ALLEN  COUNTY  * 

180O3C0455D 

16  Sop-96 

96-05-2278A 

02 

05 

IN 

BARTHOLOMEW  COUNTY  • 

180O060100B 

18-Oct-96 

96  05  4182A 

01 

05 

IN 

BENTON  COUNTY* 

1804770004A 

29  Auo-96 

96-05-31  22A 

02 

05 

IN 

BLOOMINGTON,  CITY  OF 

1801690020C 

25Sep-96 

96  05-38  76A 

17 

05 

IN 

BROWN  COUNTY* 

1851740015B 

10- Jul -96 

96-05  1332A 

02 

05 

IN 

BROWN  COUNTY* 

1851740060B 

03  Oct-96 

96-05-3072A 

02 

05 

IN 

BROWN  COUNTY* 

1851740100B 

20-Dec-96 

97-05-64  2A 

02 

05 

IN 

CARMEL.  CITY  OF 

1800810007C 

10- Jul-96 

96-05020A 

01 

05 

IN 

CARMEL.  CITY  OF 

1800810OO9C 

10-Jul-96 

96-05-2028A 

02 

05 

IN 

CARMEL,  CITY  OF 

1800810OO9C 

25  Jul  96 

96-05-2622A 

01 

05 

IN 

CARMEL.  CITY  OF 

1800810OO9C 

02-Jul-96 

96-05-2950A 

02 

05 

IN 

CARMEL.  CITY  OF 

1800810009C 

10  Dec  96 

97-05-448A 

01 

05 

IN 

CARMEL,  CITY  OF 

1800810013C 

25  S«p-96 

96-05  345 2A 

01 

05 

IN 

CARMEL,  CITY  OF 

1800810013C 

12  Aug-96 

96-05-3624A 

02 

05 

IN 

CASS  COUNTY  * 

18002201  SOB 

18-Oct  96 

96-05-3704A 

02 

05 

IN 

CICERO,  TOWN  OF 

18O32OOO20C 

25Sep96 

96-05-21 16A 

02 

05 

IN 

CLARK  COUNTY  * 

18042600506 

1 4  Aug  96 

96-OS-3126A 

02 

05 

IN 

CLARK  COUNTY  * 

18042601006 

09-Sep96 

96-05  3874A 

02 

05 

IN 

CLARK  COUNTY  * 

18042601 25C 

29-Aug96 

96-05-3778A 

02 

05 

IN 

CLARK  COUNTY  * 

18042601506 

08-Nov96 

96-05  4028 A 

02 

05 

IN 

CLARK  COUNTY  * 

1804260175C 

25-Jul-96 

96  05  3124A 

02 

05 

IN 

CLARK  COUNTY  * 

1804260175C 

20-Sop-96 

9605-3590A 

02 

05 

IN 

CLARK  COUNTY  * 

1 8042601 75C 

1  2-NOV-96 

96-05-3664A 

02 

05 

IN 

CLARK  COUNTY  * 

1 8042601 75C 

22-Aug96 

9605  3706A 

02 

05 

IN 

CLARK  COUNTY  * 

1 8042601 75C 

25-Sep-96 

96-05-404  2A 

02 

05 

IN 

CLARK  COUNTY  * 

18042601 75C 

30Dec  96 

97  05-626A 

02 

05 

IN 

COLUMBIA  CITY.  CITY  OF 

180300      B 

01 -Nov  96 

96-05  3672A 

02 

05 

IN 

COLUMBUS.  CITY  OF 

1 80007001 OC 

03-Oct-96 

96-05  3858A 

01 

OS 

IN 

COLUMBUS.  CITY  OF 

1800070020C 

29-Aug-96 

96-05-3 196A 

01 

OS 

IN 

COLUMBUS.  CITY  OF 

1800070020C 

16  Sep  96 

9605  3760A 

01 

05 

IN 

COLUMBUS.  CITY  OF 

180OO70O20C 

03  Oct  96 

96-05-4074A 

01 

05 

IN 

COLUMBUS.  CITY  OF 

1800070020C 

05-Dec  96 

97-05-O80A 

02 

05 

IN 

COLUMBUS.  CITY  OF 

1800070020C 

22Nov96 

97-05  534A 

02 

05 

IN 

CRAWFORDSVILLE,  CITY  OF 

180171       B 

22-Oct  96 

96-05-3720A 

02 

05 

IN 

DEARBORN  COUNTY  * 

1800380075B 

27-AUQ-96 

96-05  3370A 

02 

05 

IN 

DECATUR  COUNTY  • 

18043001056 

20-Aug-96 

96-05076A 

01 

OS 

IN 

DELAWARE  COUNTY* 

1800510100C 

27-Nov  96 

97  05-328A 

02 

05 

IN 

DYER.  TOWN  OF 

180129OOO1C 

15-Aug-96 

96-05  3498A 

02 

05 

IN 

DYER.  TOWN  OF 

1801290001C 

08 -Oct  96 

96-05-399aA 

02 

05 

IN 

ELKHART  COUNTY  * 

18005 60005 A 

22-Oct96 

96-05-4040A 

02 

06 

IN 

ELKHART  COUNTY  * 

18005600206 

040ct96 

9605  3502A 

02 

05 

IN 

EVANSVILLE,  CITY  OF 

18025700016 

29-Aug-96 

96-05-21 26A 

01 

05 

IN 

EVANSVIl  1  F,  CITY  OF 

18025700016 

08-NOV-96 

97-05-286A 

02 

05 

IN 

FISHERS,  TOWN  OF 

1804230005A 

14-Aug-96 

96-05-231 2A 

02 

05 

IN 

FORT  WAYNE,  CITY  OF 

18003C0145E 

04-Oct-96 

96-053870A 

02 

OS 

IN 

FORT  WAYNE.  CITY  OF 

18003C0165E 

25-S«p-96 

96-O5-3802A 

02 

OS 

IN 

FORT  WAYNE,  CITY  OF 

18003C0165E 

28-Oct  96 

96-05-4122A 

01 

OS 

IN 

FORT  WAYNE.  CITY  OF 

18003C0270E 

08-Aug-96 

96-05-3416A 

02 

OS 

IN 

FORT  WAYNE.  CITY  OF 

18003C0270E 

03-Oct  96 

96-05-3968A 

02  . 

OS 

IN 

FORT  WAYNE,  CITY  OF 

18003C0270E 

10-Oct96 

96-05-4134A 

02 

OS 

IN 

FORT  WAYNE.  CITY  OF 

18003C0270E 

10-Oct  96 

96-05  4284A 

02 

OS 

IN 

FORT  WAYNE.  CITY  OF 

18003C0270E 

05-NOV-96 

96-05 -4288A 

02 

05 

IN 

FOUNTAIN  CITY,  CITY  OF 

18028200010 

02-Oct96 

96-05-3776A 

02 

05 

IN 

FRANKUN  COUNTY  * 

18O47C0O45C 

18- Jul-96 

96-05-2614A 

02 

05 

IN 

GOSHEN,  CITY  OF 

180O58OOO5B 

1  2  Aug-96 

96-05- 1688A 

01 

05 

IN 

GRABIU,  TOWN  OF 

18003C01800 

09-Jul-96 

96-05-051 P 

05 
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05 

IN 

GREENFIELD,  CITY  OF 

180084000SC 

07Aug-96 

96-05 -3030A 

01 

05 

IN 

GREENWOOD,  CITY  OF 

1801150002B 

08-Oct-96 

96-05-301 4A 

02 

05 

IN 

HANCOCK  COUNTY  * 

18041 901 006 

08 -Jul-96 

96-05-2584A 

02 

05 

IN 

HANCOCK  COUNTY  * 

18041901006 

22-AU0-96 

96-05-3356A 

02 

05 

IN 

HANCOCK  COUNTY  * 

18041901006 

18-Sep-96 

96-05-3424A 

17 

05 

IN 

HANCOCK  COUNTY  * 

18041901006 

18-NOV-96 

97-05 -340A 

02 

05 

IN 

HANCOCK  COUNTY  • 

18041901006 

18-NOV-96 

97-05-342A 

02 

05 

IN 

HANCOCK  COUNTY  * 

18041901006 

18-NOV-96 

97-05-344A 

02 

05 

IN 

HANCOCK  COUNTY  • 

18041901006 

23-Dec-96 

97-05-848A 

02 

05 

IN 

HENDRICKS  COUNTY  • 

18041500506 

23-Jul-96 

96-05-21 94A 

02 

05 

IN 

HENDRICKS  COUNTY  • 

18041500506 

25-NOV-96 

96-0S-3888A 

02 

05 

IN 

HENDRICKS  COUNTY  * 

18041501006 

2S-Dec-96 

96-05-001 P 

05 

05 

IN 

HENDRICKS  COUNTY  • 

18041501006 

02-Oct-96 

96-05-31 76A 

02 

05 

IN 

HENRY  COUNTY* 

18065C0175C 

03-Oct-96 

96-0S-3878A 

02 

05 

IN 

HOBART,  CITY  OF 

18013600056 

05-NOV-96 

97-05-062A 

02 

05 

IN 

HOWARD  COUNTY  • 

1804140043B 

18-Jul-96 

96  05  1670A 

02 

05 

IN 

HOWARD  COUNTY  * 

18041400436 

06-S«p-96 

96-05-2078A 

02 

05 

IN 

INDIANAPOUS,  CITY  OF 

1801590010D 

08 -Oct-96 

96-0S-3406A 

01 

05 

IN 

INDIANAPOUS,  CITY  OF 

1801S90015D 

08-JUI-96 

96-05-2620A 

01 

05 

IN 

INDIANAPOUS.  CITY  OF 

1801 59001 5D 

18-Sap-96 

96-05-3690A 

01 

05 

IN 

INDIANAPOLIS,  CITY  OF 

1801 59001 SD 

15-Oct-96 

96-05-3890A 

02 

OS 

IN 

INDIANAPOLIS,  CITY  OF 

1801 59001 SD 

31-0ec-96 

97-05-1 90A 

01 

05 

IN 

INDIANAPOLIS,  CITY  OF 

1801590025D 

23-Oec-96 

97-05-766A 

02 

05 

IN 

INDIANAPOLIS,  aTY  OF 

1801590O35D 

06-S«p-96 

96-05  251 8A 

02 

OS 

IN 

INDIANAPOUS.  CITY  OF 

1801590O3SD 

04 -Oct-96 

96-OS-3882A 

02 

05 

IN 

INDIANAPOUS,  CITY  OF 

180159003SD 

12-NOV-96 

96-05-4032A 

01 

05 

IN 

INDIANAPOUS,  CITY  OF 

18015900350 

08-0ct-96 

96-05-4132A 

02 

OS 

IN 

INDIANAPOLIS,  CITY  Of 

1801S90O40D 

13-Aug-96 

96-05-25 12A 

02 

OS 

IN 

INDIANAPOLIS,  CITY  OF 

18015900400 

02-Jul-96 

96-05-2922A 

01 

OS 

IN 

INDIANAPOUS,  CITY  OF 

18015900400 

20-S«p-96 

96-06-3470A 

02 

06 

IN 

INDIANAPOUS,  CITY  OF 

180159004SD 

18-S«p-»6 

96-06-3570A 

01 

05 

IN 

INDIANAPOUS,  CITY  OF 

1801590045D 

17-Dec-96 

97-05-072A 

02 

05 

IN 

INDIANAPOLIS,  CITY  OF 

1801590O55D 

09-Dec-96 

97-05-1 84A 

02 

05 

IN 

INDIANAPOUS,  CITY  OF 

18015900600 

23-Jul-»6 

96-05-1 824A 

01 

OS 

IN 

INDIANAPOUS,  CITY  OF 

18015900600 

06-S«p-96 

96-06 -3488A 

02 

OS 

IN 

INDIANAPOUS,  CITY  OF 

18015900600 

23-Oac-96 

97-05-222A 

02 

05 

IN 

INDIANAPOUS,  CITY  OF 

18015900700 

14-Aug-96 

95-05-301 P 

06 

05 

IN 

"  INDIANAPOUS,  CITY  OF 

18015900700 

08-Oct-»6 

96-05-1896A 

02 

05 

IN 

INDIANAPOLIS,  CITY  OF 

1801590070D 

01 -Oct-96 

96-05-3864A 

02 

05 

IN 

INDIANAPOUS,  CITY  OF 

18015900700 

30-Oct-96 

96-05 -4006A 

02 

05 

IN 

INDIANAPOUS,  CITY  OF 

1801S900700 

09-DM-96 

97-05-472A 

01 

OS 

IN 

INDIANAPOLIS,  CITY  OF 

18O1S90O75D 

21 -Nov-96 

96-05-1646A 

02 

05 

IN 

INDIANAPOUS,  CITY  OF 

180159OO7SD 

08 -Oct-96 

96-05  1896A 

02 

05 

IN 

INDIANAPOUS,  CITY  OF 

18015900750 

02-Dm:-96 

96-05-3036A 

02 

05 

N 

INDIANAPOUS,  CITY  OF 

18015900750 

27-Aug-96 

96-05-3096A 

02 

05 

N 

INDIANAPOUS,  CITY  OF 

18015900750 

1 1  -0«c-96 

97-O5-0O6A 

01 

05 

IN 

INDIANAPOUS,  CITY  OF 

180159OO9SD 

07-NOV-96 

97-05-076A 

02 

05 

N 

JASPER,  CITY  OF 

1 80055001 OC 

07-Oct-96 

96-05-4286A 

02 

05 

N 

JEFFERSONVILLE,  CITY  OF 

18002 70005 D 

21 -Aug-96 

96-0S-2688A 

02 

05 

N 

JEFFERSONVILLE,  CITY  OF 

18002700050 

24-S«p-96 

96-05-321 8A 

01 

05 

N 

JEFFERSONVILLE,  CITY  OF 

1800270005D 

04-Oct-96 

96-05-408  2A 

02 

05 

N 

JOHNSON  COUNTY  * 

1801110014C 

21 -Aug-96 

96-05-3472A 

01 

05 

N 

JOHNSON  COUNTY  * 

1801110014C 

20-SAP-96 

96-05-3886A 

02 

05 

N 

JOHNSON  COUNTY  * 

1801110014C 

13-D«c-96 

97-05-674A 

02 

05 

N 

JOHNSON  COUNTY  • 

1801110O16C 

26-JUI-96 

96-05-2872A 

02 

OS 

N 

JOHNSON  COUNTY  * 

1801110018C 

09-Sep-96 

96-O5-207P 

05 

05           1 

N 

JOHNSON  COUNTY  * 

1801110100C 

24-S0P-96 

96-05-3248A 

01 

05           1 

N 

KOSCIUSKO  COUNTY* 

18085C0O35C 

20-S«p-96 

96-O5-3808A 

02 

05           1 

N 

KOSCIUSKO  COUNTY* 

18085C0035C 

1 7-0«c-96 

97-05-1 82A 

02 

05           1 

N 

KOSCIUSKO  COUNTY* 

1808SC0045C 

23-Aug-96 

96-05-3564A 

02 

05           1 

N 

KOSCIUSKO  COUNTY* 

18O85C0O8OC 

1 2-Jul-96 

96-05-21 76A 

02 
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OS 

IN 

05 

IN 

OS 

IN 

09 

IN 

08 

IN 

OS 

IN 

OS 

IN 

OS 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

OS 

IN 

06 

IN 

06 

IN 

06 

IN 

05 

IN 

OS 

IN 

OS 

IN 

OS 

IN 

OS 

IN 

05 

IN 

OS 

IN 

OS 

IN 

06 

IN 

06 

IN 

OS 

IN 

OS 

IN 

06 

IN 

OS 

IN 

05 

IN 

06 

IN 

DS 

IN 

OS 

IN 

05 

IN 

OS 

IN 

OS 

IN 

KOSCIUSKO  COUNTY* 
KOSCIUSKO  COUNTY* 
KOSCIUSKO  COUNTY* 
LAFAYETTE.  CITY  OF 
LAGRANGE  COUNTY 
LAKE  COUNTY  * 
LAKE  COUNTY  * 
LAKE  COUNTY  * 
LAWRENCE  COUNTY  • 
LEBANON,  CITY  OF 
LEBANON.  CITY  OF 
LEBANON.  CITY  OF 
MARTINSVILLE.  CITY  OF 
MONROE  COUNTY* 
MONROE  COUNTY* 
MORGAN  COUNTY  * 
MUNSTER.  TOWN  OF 
NEW  ALBANY.  CITY  OF 
NEW  HAVEN.  CITY  OF 
NEWBURGH,  TOWN  OF 
NOBLE  COUNTY  • 
NOBLE  COUNTY  * 
NOBLE  COUNTY  * 
NOBLESVIUE,  CITY  OF 
NOBLESVILLE.  CITY  OF 
NOBLESVILLE.  CITY  OF 
NOBLESVILLE.  CITY  OF 
NOBLESVIUE.  CITY  OF 
NOBLESVIUE.  CITY  OF 
NOBLESVIUE.  CITY  OF 
NOBLESVIUE.  CITY  OF 
PLAINFIELD.  TOWN  OF 
PORTER  COUNTY  * 
POSEY  COUNTY* 
ROSELAND.  TOWN  OF 
SCHERERVILLE.  TOWN  OF 
SEYMOUR,  CITY  OF 
SEYMOUR.  CITY  OF 
SEYMOUR.  CITY  OF 
SEYMOUR.  CITY  OF 
SEYMOUR.  CITY  OF 
SEYMOUR,  CITY  OF 
SOUTH  BEND.  CITY  OF 
SOUTH  BEND.  CITY  OF 
STEUBEN  COUNTY* 
STEUBEN  COUNTY* 
STEUBEN  COUNTY* 
STEUBEN  COUNTY* 
STEUBEN  COUNTY* 
STEUBEN  COUNTY* 
STEUBEN  COUNTY* 
STEUBEN  COUNTY* 
STEUBEN  COUNTY* 
STEUBEN  COUNTY* 
TEU  CITY.  CITY  OF 
TIPTON  COUNTY  * 
TIPTON.  CITY  OF 
TIPTON,  CITY  OF 
VANDERBURGH  COUNTY  * 
VANDERBURGH  COUNTY  * 
VANDERBURGH  COUNTY  * 


18085C0O80C 

23-Aug96 

96-05-3464A 

02 

18085C0100C 

1 2 -Jul  96 

9605  2684A 

02 

18085C0100C 

24-D«c-96 

96-05-3646A 

02 

1802530005B 

24-S«p-96 

96-OS-3770A 

01 

1801250004B 

18  Oct  96 

97  05  060A 

02 

180126OO45B 

24-Ju<-96 

96-05  181 6A 

02 

1801 2601 35B 

OS  Auo-96 

96-05- 1002A 

02 

1801260135B 

26  Jul  96 

96-05  1892A 

01 

1804410002B 

24-D«c-9e 

97-05  632A 

02 

18001 30001 C 

02-Oct-96 

96-05  2556A 

01 

18001 30001 C 

10-Oct  96 

96-05-4086A 

02 

1800130002C 

02-Oct-96 

96  05  2556A 

01 

1801770015B 

31 -Jul  96 

96-O5-2708A 

02 

18O4440003C 

24-Jul  96 

96  05  2760A 

02 

1804440003C 

05-Nov  96 

97-05-194A 

02 

18017600506 

020ct-9e 

96-05-1 084A 

02 

1S01390002B 

05NOV-96 

96-05  3668A 

01 

180O620O05C 

02-Oct-96 

964)5-41 02A 

02 

18003C03050 

13-Auo96 

96-06  2794A 

01 

1802760001B 

1  2-Ju4-96 

96455  248  4A 

02 

1801830O5Oe 

06S^96 

96-05  2980A 

02 

18018300506 

22-Oct-96 

96-05-4034A 

02 

1801830075B 

29-Au<h96 

96  06  2978A 

02 

1800820015E 

16-Ju«-96 

964>5  1590A 

01 

1800820025E 

20-S«p-96 

96-05-2626A 

01 

180O82002SE 

13 -Nov- 96 

96-05  2990A 

01 

18006 20025E 

26-Ju<-96 

96-05  956A 

02 

1800820025E 

1 2-Jul  96 

96  05  960A 

01 

1 80082003 0£ 

18-S^-96 

96-04  1176A 

02 

1800820030E 

lO-Jul-96 

96-05-2202A 

02 

1800820030E 

08  Oct  96 

96-O5-4210A 

02 

180O890O01B 

20-AU0-96 

96  05  196  2A 

01 

18042500706 

23Dm:  96 

97-05-420A 

02 

180209   B 

18  D«c  96 

97-05-438A 

01 

1851790001B 

20-S«p-96 

96-05-2928A 

02 

18014200058 

02-Jul-96 

95  05-281P 

06 

1800990004C 

20-S«p-96 

96-05-2838A 

01 

180O99O0O4C 

19-AU0-96 

96-05-2974A 

02 

1800990004C 

20-AU0-96 

96  05-3166A 

02 

1800990004C 

08-Oct  96 

96-05 -4208A 

17 

180O9900O4C 

13-Dm:-96 

97-05-580A 

02 

180099O0O4C 

17-0^-96 

97-05  758A 

02 

1802310OO6C 

04  Nov96 

96-O5-220OA 

02 

18023100O6C 

04-NOV-96 

96-05-308  2A 

01 

1802430025B 

31-JuI-96 

964)5- 1250A 

02 

1802430025B 

31 -Jul  96 

96-O5-1820A 

02 

18024300256 

OS-Auo-96 

96-05-1 884A 

02 

18024300256 

1 6-Jul-96 

96-05-2714A 

02 

18024300256 

09-Sap-96 

964)5-2832A 

01 

18024300256 

27-Auo96 

96  05-3462A 

02 

1802430025B 

08-Oct  96 

96-05  3854A 

02 

18024300756 

27-Sep-96 

96-05-3762A 

02 

18024300756 

16-Sep-96 

96-05-4052A 

01 

18024301006 

29-Jul-96 

96-O5-1406A 

02 

180197   6 

29-AUQ-96 

96-05-2456A 

02 

18047500036 

05-Sap-96 

96-05-2706A 

01 

1802550001C 

05-Sep-96 

96-05-3022A 

01 

1802550001C 

05-NOV-96 

96-05-3306A 

02 

1802560025C 

19-JuJ-96 

96-05-2860A 

01 

1802560025C 

10- Jul  96 

96-05-2994A 

02 

1802560025C 

02-Jul-96 

96-05-2996A 

01 
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05 

IN 

05 

IN 

05 

IN 

05 

IN 

05 

IN 

05 

IN 
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IN 
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05 

IN 

05 
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05 

Ml 

05 

Ml 

OS 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

06 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

OS 

Ml 

05 

Ml 

05 

Ml 

OS 

Ml 

05 

Ml 

OS 

Ml 

05 

Ml 

OS 

Ml 

06 

Ml 

OS 

Ml 

05 

Ml 

OS 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

VANDERBURGH  COUNTY  * 
VANDER6URGH  COUNTY  * 
VANDER6URGH  COUNTY  * 
VANDER8URGH  COUNTY  • 
VANDERBURGH  COUNTY  * 
VANDEReURGH  COUNTY  * 
VANDER6URGH  COUNTY  * 
VANDEReURGH  COUNTY  * 
VANDER6URGH  COUNTY  • 
VANDERBURGH  COUNTY  * 
VANDERBURGH  COUNTY  • 
VANDERBURGH  COUNTY  * 
VANDER6URGH  COUNTY  * 
VANDERBURGH  COUNTY  * 
VANDER8URGH  COUNTY  * 
VANDER6URGH  COUNTY  * 
WAeASH  COUNTY* 
WA6ASH  COUNTY* 
WESTFIELD.  TOWN  OF 
WESTFIELD.  TOWN  OF 
WESTFIELD.  TOWN  OF 
WESTFIELD.  TOWN  OF 
WESTFIELD.  TOWN  OF 
WHITLEY  COUNTY* 
ADA,  TOWNSHIP  OF 
ALBEE,  TOWNSHIP  OF 
ALLEGAN,  CITY  OF 
AUEGAN,  CITY  OF 
ALPENA.  CITY  OF 
ALPENA,  CITY  OF 
ALPENA,  TOWNSHIP  OF 
AU  TRAIN.  TOWNSHIP  OF 
BALTIMORE,  TOWNSHIP  OF 
BATTLE  CREEK,  CITY  OF 
BATTLE  CREEK,  CITY  OF 
BEDFORD,  TOWNSHIP  OF 
BUCHANAN,  TOWNSHIP  OF 
BUENA  VISTA.  TOWNSHIP  OF 
CANTON,  TOWNSHIP  OF 
CANTON.  TOWNSHIP  OF 
CANTON,  TOWNSHIP  OF 
CARROLLTON.  TOWNSHIP  OF 
CASCADE  CHARTER,  TOWNSHIP  OF 
CASCADE  CHARTER,  TOWNSHIP  OF 
CASEVILLE,  TOWNSHIP  OF 
CHOCOLAY,  TOWNSHIP  OF 
CLARE,  CITY  OF 
CLARK,  TOWNSHIP  OF 
CLAY,  TOWNSHIP  OF 
CLAY,  TOWNSHIP  OF 
CLEVELAND.  TOWNSHIP  OF 
CLINTON,  TOWNSHIP  OF 
CUNTON,  TOWNSHIP  OF 
CUNTON,  TOWNSHIP  OF 
CLINTON,  TOWNSHIP  OF 
CUNTON,  TOWNSHIP  OF 
CUNTON,  TOWNSHIP  OF 
DEARBORN  HEIGHTS,  CITY  OF 
DEARBORN  HEIGHTS,  CITY  OF 
EAST  CHINA,  TOWNSHIP  OF 
ELBA,  TOWNSHIP  OF 


180256O025C 

18-Nov-9e 

96-0S-323P 

06 

1802560025C 

30-Aug-96 

96  0S-3276A 

02 

1802560025C 

07-Aua-96 

96-05-351 2A 

02 

1802560025C 

07-Aua-96 

96-05-351 4A 

02 

1802560025C 

1 6-Aug-96 

9605-3598A 

01 

1802S60025C 

20-Aug-96 

96-05-3600A 

02 

1802S60025C 

20-Aug-96 

96-05-3698A 

02 

1802S6O025C 

24-S«p-96 

96-05 -3742A 

02 

1802S60025C 

09-Oct-96 

96-05-42S0A 

02 

1802560025C 

1 2-N0V-96 

96-05 -4348A 

01 

180256002SC 

24-Oct-96 

97-OS-116A 

02 

180256002SC 

06-NOV-96 

97-05-282A 

02 

1802S60025C 

08-NOV-96 

97-05-368A 

02 

1802560025C 

31-Dec-96 

97-05-940A 

02 

180256O075C 

24-Sep-96 

96-O5-S30A 

02 

1 8025601 OOB 

31-JuI-96 

96-05-2566A 

02 

1802660025B 

21-Aug-96 

96-05-2846A 

02 

1 8026601 25B 

02-Jul-96 

96-O5-1330A 

02 

1 80083001 1C 

02-Jul-96 

96-O5-2054A 

01 

1 80083001 1C 

IO-Sep-96 

96-05-3958A 

01 

180083001 1C 

1 9-NOV-96 

96-05-4164A 

02 

180083001 1C 

19-NOV-96 

97-05-082A 

01 

1 80083001 5C 

10-Jul-96 

96-05-2744A 

01 

1802980002B 

30-D«c-96 

97-05-942A 

02 

26024800108 

08-NOV-96 

97-05-332A 

17 

260498   A 

09-Oec-96 

96-05-3094A 

02 

2600030001 B 

1 2-Sep-96 

96-O5-2450A 

02 

2600030001 B 

10-Oct-96 

96-05-3976A 

02 

26001 OOOOSB 

24-Jul-96 

96-05-2376A 

02 

26O010OOO5B 

22-Aug-96 

96-O5-3304A 

02 

260011 003 9C 

23-Oct-96 

96-O5-3460A 

01 

26O342O025C 

23-Dec-96 

97-05-598A 

02 

26O666O0O5B 

02-Aug-96 

96-05-2522A 

02 

26005100026 

Ol-Oct-96 

96-OS-3622A 

02 

260051 001 2B 

31-Jul-96 

96-0S-2646A 

02 

26014200076 

10-Jul-96 

96-05-1712A 

02 

260555 

15-Oct-96 

96-05-3680A 

02 

2604990005A 

OS-O^-96 

96-05-3880A 

01 

26021900068 

08-Aug-96 

96-05-1 856A 

01 

26021900088 

OI-JuI-96 

96-O5-1022A 

01 

26021900118 

01^ul-96 

96-O5-1022A 

01 

26018700016 

10-Oct-96 

96-05 -3  954  A 

02 

26O814002SA 

08-JuI-96 

96-0S-2630A 

02 

26O8140025A 

08-Oct-96 

96-05-41 30A 

02 

26O2S70O02A 

06-S«p-96 

96-05-3526A 

02 

26044800038 

28-Jul-96 

96-05-2388A 

02 

26062900016 

23-Oct-96 

96-05-4342A 

02 

26075900506 

20-S«p-96 

96-05-4000A 

02 

26019400016 

1 4-Aug-96 

96-05-1  734A 

01 

2601 9400026 

1 6^ul-96 

96-05-2390A 

01 

2603029999A 

23-Aug-96 

96-0S-3650A 

02 

2601210005D 

03Oct-96 

96-05 -3004A 

02 

26O1210OO5D 

05-O«c-96 

96-05-3438A 

02 

26O1210O05D 

08-NOV-96 

96-05-3440A 

02 

26012100100 

23-Aug-96 

96-05-2730A 

01 

2601 21 001 OD 

23-Aug-96 

96-05-28 18A 

01 

2601210010D 

1 2-NOV-96 

97-05-088A 

02 

260221 0007C 

02-JUI-96 

96-05-1 426A 

02 

26022 10007C 

07-Aug-96 

96-OS-2098A 

02 

26019700056 

31-Jul-96 

96-05-2188A 

02 

2607760001 A 

10-Jul-96 

96-05-24S4A 

02 

13058 
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06 
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06 

Ml 

06 

Ml 

06 

Ml 

06 

Ml 

06 

Ml 

06 

Ml 

06 

Ml 

06 

Ml 

06 

Ml 

06 

Ml 

05  . 

Ml 

ELY,  TOWNSHIP  OF 
FABIUS,  TOWNSHIP  OF 
FABIUS,  TOWNSHIP  OF 
FABIUS.  TOWNSHIP  OF 
FARMINGTON  HILLS,  CITY  OF 
FARMINGTON  HILLS.  CITY  OF 
FLAT  ROCK,  CITY  OF 
FOWLERVILLE.VILLAGE  OF 
FRASER.  CITY  OF 
FRASER.  CITY  OF 
FRASER,  TOWNSHIP  OF 
FRENDONIA,  TOWNSHIP  OF 
FRENOONIA.  TOWNSHIP  OF 
FRUITLAND,  TOWNSHIP  OF 
FRUITLANO.  TOWNSHIP  OF 
FRUITLAND.  TOWNSHIP  OF 
GEORGETOWN,  CHARTER  TOWNSHIP  O 
GEORGETOWN,  CHARTER  TOWNSHIP  O 
GEORGETOWN,  CHARTER  TOWNSHIP  O 
GIBRALTAR.  CITY  OF 
GLADSTONE,  CITY  OF 
GRAND  BLANC,  TOWNSHIP  OF 
GRAND  BLANC,  TOWNSHIP  OF 
GRANDVILLE,  CITY  OF 
GREENBUSH,  TOWNSHIP  OF 
GREENBUSH.  TOWNSHIP  OF 
GREENBUSH,  TOWNSHIP  OF 
HAMBURG,  TOWNSHIP  OF 
HAMPTON,  TOWNSHIP  OF 
HARRISON,  TOWNSHIP  OF 
HARRISON,  TOWNSHIP  OF 
HARRISON,  TOWNSHIP  OF 
HASTINGS,  TOWNSHIP  OF 
HIGHLAND,  TOWNSHIP  OF 
HOWELL.  CITY  OF 
HUDSONVILLE,  CITY  OF 
IDA,  TOWNSHIP  OF 
INDEPENDENCE.  TOWNSHIP  OF 
IRONWOOO.  TOWNSHIP  OF 
JAMES,  TOWNSHIP  OF 
KAWKAWLIN,  TOWNSHIP  OF 
KEEGO  HARBOR,  CITY  OF 
LEELANAU,  TOWNSHIP  OF 
LEELANAU,  TOWNSHIP  OF 
LEELANAU,  TOWNSHIP  OF 
LEELANAU,  TOWNSHIP  OF 
MACOMB,  TOWNSHIP  OF 
MACOMB,  TOWNSHIP  OF 
MAPLE  GROVE,  TOWNSHIP  OF 
MARQUETTE,  CITY  OF 
MENOMINEE,  CJTY  OF 
MENOMINEE,  TOWNSHIP  OF 
MENOMINEE,  TOWNSHIP  OF 
MENOMINEE,  TOWNSHIP  OF 
MENOMINEE,  TOWNSHIP  OF 
MERIDIAN,  CHARTER  TOWNSHIP  OF 
MERIDIAN,  CHARTER  TOWNSHIP  OF 
MERIDIAN,  CHARTER  TOWNSHIP  OF 
MERIDIAN.  CHARTER  TOWNSHIP  OF 
MIDLAND.  CITY  OF 
MIDLAND,  CITY  OF 


2604490001 C 

06-S«p-96 

9605-27S6A 

02 

26078 10025 A 

21  Auo-96 

96-05-3534A 

02 

26078 10025A 

03  S«p-96 

96-05-3692A 

02 

26078 10025A 

03  Sep-96 

96-05  3798A 

02 

2601 720005B 

15-Aug-96 

9605-3056A 

17 

2601720005B 

20-S«p-96 

9605-3504A 

02 

2602240O05B 

1  2-Auo  96 

96-05 -446A 

17 

2604390001 A 

16Dec-96 

97-05-782A 

02 

2601220O01B 

16-Dec-96 

96-05  32  94A 

02 

2601220OO1B 

03-0ct-96 

9605-3730A 

02 

26017C0110D 

08-0ct-96 

9605-4222A 

02 

260562   A 

18-Oct-96 

96-05-2758A 

02 

260562   A 

18  Oct-96 

96-05-2930A 

02 

260265   B 

02-JUI-96 

96-05  2890A 

02 

2602659999A 

20-S«p-96 

96-05-31 52A 

02 

2602659999A 

20-Sep-96 

96-053550A 

02 

2605890O0SB 

1  2 -Jul-96 

96-05  2 732A 

02 

260589OOO5B 

23-D«c-96 

96-054320A 

01 

260589OOO5B 

22-NOV96 

97-05-1 58A 

01 

2602260001 B 

02-Oct-96 

9605-3768A 

02 

2602670001 B 

1 6-Sep-96 

96-05-3098A 

02 

2600790001 B 

20-Sep  96 

96-05-3940A 

01 

260O79OO04B 

20-Sep-96 

96-05-3940A 

01 

26027 10O02B 

15-Aug-96 

96-05-2976A 

02 

260O010O04C 

06-SOP-96 

96-05-3362A 

02 

260001 0O04C 

11-Dec-96 

96-05  3856A 

02 

2600010007C 

21 -Aug  96 

96-05-32 12A 

02 

2601180O10C 

04-Sap-96 

96-05-1 47P 

05 

26017C018SD 

30-Oct-96 

96-05-41 04A 

01 

2601230005C 

02-Jul-96 

96  05  1810A 

02 

2601230OO5C 

1 2-JUI-96 

96-05  1878A 

02 

2601230005C 

07Aug96 

96-05  2920A 

01 

2606480O04B 

31 -Jul-96 

96-05-2652A 

02 

260650OO10A 

02Oct-96 

96-05-38 18A 

02 

260441   A 

22-Oct-96 

96-05-4092A 

02 

2604930002A 

03-Dec  96 

97-05-584A 

02 

2601 47001 5B 

OI-Nov-96 

96-05-2956A 

02 

2604750008B 

08-Oct-96 

9605-4262A 

02 

2604030004B 

15-Aug-96 

96-05  2694A 

02 

2608020025A 

24-Jul  96 

96-05-2644A 

01 

2601 7C01 100 

1 2-Jul-96 

96-05-1 552A 

02 

2601 730001 B 

05-Aug-96 

96-05-3074A 

02 

260114   B 

03 -Oct-96 

96-O5-2420A 

02 

260114   B 

25Sep-96 

96-05-3334A 

02 

260114   B 

21-Aug-96 

96-05-3342A 

02 

260114   B 

31^ec96 

97  05-064A 

02 

2604450020B 

020ct  96 

96053434A 

02 

26044500206 

02-Oct-96 

96-05-3442A 

02 

26064400O2B 

1 5-Aug-96 

96-05-2692A 

02 

2607160025B 

26-Sep96 

96-05-3426A 

02 

2601 380005 B 

02-JUI-96 

96-O5-240OA 

01 

2607020005B 

20-Sep-96 

96-05-2982A 

02 

2607020005B 

18-Oct-96 

96-05-4172A 

02 

2607020030B 

1  2-Dec  96 

97-05-21 6A 

02 

2607020030B 

23-D«c-96 

97-05-3 14A 

02 

2600930001 A 

02  Jul-96 

9605-2408A 

02 

2600930001 A 

23-Oct96 

96-05-3670A 

17 

260O930OO2A 

21-Aug-96 

96O5-3018A 

02 

2600930002A 

25S«p-96 

96-05-3604A 

02 

2601400008D 

23-Jul  96 

96-05-3128A 

02 

2601400008D 

06-S«p96 

96-05-3494A 

02 
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Ml 
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Ml 
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05 
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05 
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05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

Ml 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

MIDLAND,  CITY  OF 

NEW  BALTIMORE,  CITY  OF 

NOTTAWA,  TOWNSHIP  OF 

NOV!,  CITY  OF 

NOVI,  CITY  OF  ■" 

ONEIDA,  TOWNSHIP  OF 

ONEIDA,  TOWNSHIP  OF 

OWOSSO,  CITY  OF 

PERE  MARQUETTE,  TOWNSHIP  OF 

PORT  AUSTIN,  TOWNSHIP  OF 

PORT  AUSTIN,  TOWNSHIP  OF 

PORTAGE,  CITY  OF 

RABER,  TOWNSHIP  OF 

RABER,  TOWNSHIP  OF 

RABER,  TOWNSHIP  OF 

RUBICON,  TOWNSHIP  OF 

SAGINAW,  TOWNSHIP  OF 

SIMS,  TOWNSHIP  OF    "* 

ST.  CLAIR  SHORES,  CITY  OF 

ST.  CLAIR  SHORES,  CITY  OF 

STERLING  HEIGHTS,  CITY  OF 

STERLING  HEIGHTS,  CITY  OF 

STERLING  HEIGHTS,  CITY  OF 

STERLING  HEIGHTS,  CITY  OF 

TAYLOR,  CITY  OF 

TAYLOR,  CITY  OF 

THOMAS,  TOWNSHIP  OF 

THOMAS,  TOWNSHIP  OF 

TROY,  CITY  OF 

TROY,  CITY  OF 

TROY,  CITY  OF 

TROY,  CITY  OF 

TROY,  CITY  OF 

TROY,  CITY  OF 

TROY,  CITY  OF 

TROY,  CITY  OF 

TROY,  CITY  OF 

TROY,  CITY  OF 

TROY,  CITY  OF 

TROY,  CITY  OF 

WATERFORO,  CHARTER  TOWNSHIP  OF 

WATERFORO,  CHARTER  TOWNSHIP  OF 

WATERFORD,  CHARTER  TOWNSHIP  OF 

WATERFORO,  CHARTER  TOWNSHIP  OF 

WATERFORD,  CHARTER  TOWNSHIP  OF 

WATERFORD,  CHARTER  TOWNSHIP  OF 

WHITE  LAKE,  TOWNSHIP  OF 

WHITEWATER,  TOWNSHIP  OF 

WHITEWATER,  TOWNSHIP  OF 

WHITEWATER,  TOWNSHIP  OF 

WHITEWATER,  TOWNSHIP  OF 

WILUAMSTON,  CITY  OF 

WILUAMSTOWN,  TOWNSHIP  OF 

WINDSOR,  CHARTER  TOWNSHIP  OF 

WOLVERINE  LAKE,  VILLAGE  OF 

ZILWAUKEE,  CITY  OF 

ZILWAUKEE,  TOWNSHIP  OF 

AITKIN  COUNTY  • 

ANOOVER.  CITY  OF 

BAXTER,  OTY  OF 

BENTON  COUNTY  • 


260140O0O8D 

2601250005B 

26051 4001 5B 

26017500O7C 

2601750008C 

260070001 5B 

2600700020B 

260596OOO2A 

260582   A 

260290   C 

260290   C 

2605770006A 

2607860025A 

2607860025A 

2607860025A 

2607890025A 

2601 900005B 

26001 50003C 

26O1270OO5B 

2601270005B 

2601 28001 5F 

2601 28001 5F 

2601 28001 5F 

2601 280020E 

2607280004A 

2607280OO4A 

2606030020A 

2606030020A 

2601 800002D 

2601 800002D 

2601 800004E 

2601 80OOO4E 

2601800004E 

2601800004E 

260180O0O4E 

2601800OO4E 

2601800004E 

2601800004E 

26018OOOO4E 

2601800O04E 

260284OO05B 

260284001  OB 

260284001  OB 

260284001 OB 

26028400106 

2602840020B 

260479001 OB 

2607 940025 A 

260794O025A 

2607940025A 

2607940025A 

2600940001 B 

26O0950010A 

26007 10005C 

2604809999A 

2602850005C 

2602860005A 

2706280205C 

270689001 5B 

2700920005B 

27001 90025B 


07-Oct-96 

31 -Jul-96 

1 2-Sep-96 

02-Jul-96 

27-NOV-96 

18-Oct-96 

05-Dec-96 

29-Aug-96 

31 -Jul-96 

1 3-NOV-96 

1 7-Dec-96 

03-Oct-96 

22-NOV-96 

24-D«c-96 

24-Dec-96 

18-Oct-96 

09-Aug-96 

1 2-Dec-96 

1 6-Aug-96 

29-Aug-96 

18-Oct-96 

30-Sep-96 

09-Dec-96 

24-Jul -96 

1 9-Jul-96 

08-Jul-96 

02-Oct-96 

05-NOV-96 

20-S«p-96 

30-Oct-96 

29-AU0-96 

1 9-Aug-96 

02-Aug-96 

1 6-Sep-96 

03-Oct-96 

03-Oct-96 

25 -Oct  96 

30-Oct-96 

18-NOV-96 

24-0ec-96 

1 6-Sep-96 

1 6-S«p-96 

3 1  -Jul-96 

1 2  S«p-g6 

1 2-NOV-96 

1 6-Jul-96 

26-Aug-96 

10-Jul-96 

03-Oct96 

30-Oct-96 

24-Dftc-96 

1  7-Sep-96 

22-Aug-96 

30-Sep-96 

03-Oct-96 

18-Oct-96 

1 3-NOV-96 

23-Aug-96 

10-S«p-96 

27-NOV-96 

27-Aug-96 


96-05-4248A 

96-05-1574A 

96-05-2752A 

9606  2208A 

97-05-500A 

96-05-3538A 

96-05-293P 

96-05-37 16A 

96-05-3162A 

97-05-400A 

97  05-884A 

96-05-3978A 

97-05-276A 

97-05-732A 

97-05-734A 

96  05-4240A 

96-05-1 996  A 

96-05-4236A 

96-05-1 668A 

96-05-3300A 

96-05-3616A 

96-05-3756A 

97-05-562A 

96-05-21 86A 

96-05-1 852A 

96-05-228  2A 

96-05-3 194A 

96-05-3  948  A 

96-05  3336C 

96-05-4308A 

96-05- 1362A 

96-05-2086A 

96-05-3408A 

96-05-3548A 

96-05-3726A 

96-05-3  784A 

96-05-4024A 

97-05-018A 

97-05-320A 

97.O5-670A 

96-05-3774A 

96-05-2536A 

96-05-2686A 

96-O5-3830A 

96-05-3988A 

96-05-1 694A 

96-05-3238A 

96-0S-2424A 

96-05 -3474A 

96-05-3950A 

97-05-722A 

96-05-3986A 

96-05 -3000A 

96-05-3678A 

96-05-2958A 

96-05-3352A 

96-O5-4340A 

96-O5-3120A 

96-05-2002A 

97-05-1 40A 

96-05-1 31 OA 


02 

02 

02 

02 

01 

01 

06 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

17 

01 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 
17 

02 

02 

02 

02 

02 

17 

02 

01 

02 

02 

01 

02 

02 

02 

02 
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05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 
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MN 

05 

MN 
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05 
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05 
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05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

05 

MN 

BENTON  COUNTY  * 
BLAINE,  CITY  OF 
BLAINE,  CITY  OF 
BLAINE,  CITY  OF 
BLAINE,  CITY  OF 
BLAINE,  CITY  OF 
BLAINE,  CITY  OF 
BLAINE,  CITY  OF 
CENTERVILLE,  CITY  OF 
CHISAGO  COUNTY  • 
CHISAGO  COUNTY  • 
CROSSLAKE,  CITY  OF 
CROSSLAKE,  CITY  OF 
CROSSLAKE,  CITY  OF 
CROSSLAKE,  CITY  OF 
CROW  WING  COUNTY  • 
CROW  WING  COUNTY  • 
DAKOTA  COUNTY  • 
EAST  BETHEL,  CITY  OF 
EAST  BETHEL,  CITY  OF 
EDEN  PRAIRIE,  CITY  OF 
EDEN  PRAIRJE,  CITY  OF 
GOODHUE  COUNTY  • 
HAM  LAKE.  CITY  OF 
HAM  LAKE,  CITY  OF 
HAM  LAKE,  CITY  OF 
HUTCHINSON,  CITY  OF 
ISANTI  COUNTY  • 
ISANTI  COUNTY  • 
ISANTI  COUNTY  • 
ITASCA  COUNTY  * 
JORDAN,  CITY  OF 
KOOCHICHING  COUNTY  ' 
KOOCHICHING  COUNTY  ' 
LAKEVILLE,  CITY  OF 
LAKEVILLE,  CITY  OF 
LINO  LAKES,  CITY  OF 
MAPLE  GROVE,  CITY  OF 
MAPLE  GROVE,  CITY  OF 
MARSHALL,  CITY  OF 
MARSHALL.  CITY  OF 
MC  LEOD  COUNTY  * 
MEEKER  COUNTY  • 
MEEKER  COUNTY  • 
MINNETRISTA,  CITY  OF 
ORONO,  CITY  OF 
POLK  COUNTY  • 
POLK  COUNTY  • 
PRIOR  LAKE,  CITY  OF 
PRIOR  LAKE,  CITY  OF 
RAMSEY,  CITY  OF 
RAMSEY,  CITY  OF 
RICE  COUNTY  • 
ROCHESTER,  CITY  OF 
ROCHESTER,  CITY  OF 
ROSEAU  COUNTY  • 
SARTELL,  CITY  OF 
SAVAGE,  CITY  OF 
SAVAGE.  CITY  OF 
SHERBURNE  COUNTY  • 
SHERBURNE  COUNTY  • 


27001 9O025B 

30-D«c-96 

97-05-434A 

02 

2700070005C 

02  Aug-96 

96-05-2032A 

01 

270OO70OO5C 

02  Auo-96 

96-05-2292A 

01 

2700070005C 

15-Jul-96 

96-05-2624A 

01 

270OO700O5C 

20-Aug-96 

96-05-3206A 

01 

27000700O5C 

lO-Oct-96 

96-05-41 24  A 

01 

27OO070OO5C 

18-Oct-96 

96-05-4126A 

01 

2700070005C 

1 6-Dec-96 

97-05-488A 

02 

2700080001 B 

31-Jul-96 

96-05-1686A 

02 

27068200758 

220ct-96 

96-05-3634A 

02 

27068201 25B 

22-Oct-96 

96-05-35 16A 

02 

270095      B 

07-NOV-96 

96-05-2248A 

02 

270095      B 

24Jul-96 

96-05-2500A 

02 

270095      B 

05NOV-96 

96-05  3724A 

02 

270095      B 

15-Oct-96 

96-05  4 188 A 

02 

27009102006 

14-Aug-96 

96-05-2084A 

02 

270091 0275B 

1 0-Jui-96 

96-05-1 61 2A 

02 

27010101508 

1  2-Jul-96 

96-05  2998A 

02 

27001 20005A 

05-S«p-96 

96-05-3648A 

02 

27001 2001 OA 

20-S«p-96 

96-05-2870A 

02 

2701590005C 

21 -Aug-96 

96-05  291 4A 

02 

2701590005C 

16-S«p-96 

96-05-3652A 

02 

2701 4001 25A 

23D«c-96 

97-05-074A 

02 

27067400O5B 

26-Jul-96 

96-O5-2830A 

02 

27067400058 

10-Dec-96 

96-054054A 

01 

27067400058 

02-Jol-96 

96-O5  8200A 

02 

2702640003D 

08-Aug-96 

96-05-151P 

06 

2701 97001 OA 

1 7-D*c  96 

97-05-274A 

02 

2701970035A 

30-Jul-96 

96-05-2924A 

02 

2701970035A 

02-Dec  96 

96-05-4 174A 

02 

27020007 75 A 

20-Sep-96 

96-05-3782A 

02 

2704300001 C 

03  Sep- 96 

96-05-221 4A 

01 

27023300O68 

05-Aug-96 

96-05-3058A 

02 

27023300O6B 

18-Oct-96 

96-06  3346A 

02 

27010700O5B 

31-Jul-96 

96-05-2788A 

02 

27010700058 

10- Jul- 96 

96  05972A 

02 

27001500108 

21  Nov  96 

96-05  43 16A 

01 

2701690p01B 

1 9-NOV-96 

96-05-3254A 

01 

2701 690001 B 

09-Dec-96 

96-05-4 190A 

02 

2702580002C 

22-Jul-96 

96-05-1418A 

01 

27025800O2C 

03-Oct-96 

96-05-3956A 

01 

27061 60025C 

09-Aug  96 

96-06-151P 

06 

2702800005B 

20-S«p  96 

96-05-4038A 

02 

2702800006B 

20-S«p-96 

96-05-4038A 

02 

270175      B 

03-Jut-96 

96-05-1 442A 

02 

2701780005C 

23-Oct-96 

96-05-33 12A 

02 

27050300258 

16-S«p-96 

96-05-1 98  2  A 

02 

27050301 758 

31-Jul-96 

96-05-2900A 

02 

2704320005B 

21 -Aug-96 

96-05-2856A 

02 

27043200058 

04-Oct-96 

96-05  3824A 

01 

27068100206 

13-Aug-96 

96-05-2 146A 

01 

27068100206 

20-NOV-96 

97-05-022A 

01 

27064600506 

29^At.}-96 

96-05-2466A 

02 

27109C0162D 

22-Jul-96 

96-05-2470A 

01 

27109C0301D 

27-NOV-96 

97-05 -466A 

02 

2706330250C 

29-Aug-96 

96-05  2658A 

02 

2704600006D 

21 -Aug-96 

96-05-3 104  A 

02 

2704330OO2D 

23-Jut-96 

96-O5-1064A 

02 

27043300020 

29-Aug-96 

96-05-1 7 18A 

02 

2704350050C 

1 2-D«c-96 

96-05-41 50A 

02 

27043501 75C 

08-NOV-96 

97-05-364A 

02 
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MN 
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05 

MN 

05 
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05 
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05 

OH 

05 

OH 

05 

OH 

05 

OH 

05 

OH 

05 

OH 

05 

OH 

05 

OH 

05 

OH 

05 

OH 

05 

OH 

05 

OH 

05 

OH 

05 

OH 

SHOREVIEW,  CITY  OF 
SHOREVIEW,  CITY  OF 
SHOREVIEW,  CITY  OF 
ST.  LOUIS  COUNTY  • 
ST.  LOUIS  PARK,  CITY  OF 
STEARNS  COUNTY  • 
WASHINGTON  COUNTY  • 
WASHINGTON  COUNTY  • 
WASHINGTON  COUNTY  • 
WASHINGTON  COUNTY  • 
WATERVILLE,  CITY  OF 
WHITE  BEAR  LAKE,  CITY  OF 
WHITE  BEAR.TOWNSHIP  OF 
WHITE  BEAR.TOWNSHIP  OF 
WHITE  BEAR.TOWNSHIP  OF 
WHITE  BEAR,TOWNSHIP  OF 
WHITE  BEAR.TOWNSHIP  OF 
WINDOM,  CITY  OF 
WINONA  COUNTY  • 
AMHERST,  CITY  OF 
APPLE  CREEK,  VILLAGE  OF 
ARCANUM,  VILLAGE  OF 
AUGLAIZE  COUNTY  • 
AUGLAIZE  COUNTY  • 
AUGLAIZE  COUNTY  • 
AUGLAIZE  COUNTY  • 
AUGLAIZE  COUNTY  • 
AVON  LAKE,  CITY  OF 
AVON  LAKE,  CITY  OF 
AVON,  CITY  OF 
AVON,  CITY  OF 
BEAVERCREEK,  CITY  OF 
BELPRE,  CITY  OF 
BRUNSWICK,  CITY  OF 
BUTLER  COUNTY  • 
BUTLER  COUNTY  • 
CLARK  COUNTY* 
COLUMBUS,  CITY  OF 
COLUMBUS,  CITY  OF 
COLUMBUS,  CITY  OF 
COLUMBUS,  CITY  OF 
COLUMBUS,  CITY  OF 
DARKE  COUNTY  • 
DERANCE  COUNTY  • 
DELAWARE,  CITY  OF 
DUBLIN,  CITY  OF 
DUBLIN,  CITY  OF 
ENON,  VILLAGE  OF 
FAIRFIELD  COUNTY  • 
FAIRFIELD,  CITY  OF 
FINDLAY,  CITY 
FINDLAY,  CITY 
FINDLAY,  CITY 
FINDLAY,  CITY 
FRANKUN  COUNTY* 
FRANKLIN  COUNTY* 
GALLIA  COUNTY* 
GATES  MiaS,  VILLAGE  OF 
GERMANTOWN,  VILLAGE  OF 
GERMANTOWN,  VILLAGE  OF 
GROVE  CITY,  CITY  OF 


27038400018 

2703840001 B 

27038400038 

27041 60600C 

27018400058 

27054602458 

27049900258 

27049900306 

27049901258 

27049901 25B 

2702S10001C 

270386      B 

27068800058 

27068800058 

27068800058 

2706880005B 

27068800O5B 

2700900001 C 

2705250100C 

39034700058 

39169C0255C 

39068400016 

39011C0090C 

39011C0090C 

39011C0090C 

39O11C0O90C 

39011C0090C 

39060200028 

39060200026 

390348 0005C 

3903480005C 

39087600026 

39056700026 

39038000028 

39O0370O65C 

39003700856 

390732O150A 

39049C0220G 

39049C0227G 

39049C0245G 

39049C0260G 

39049C0295G 

39O13702OOC 

39014300506 

3901480005C 

39049C0019G 

39O49CO038G 

3907950005C 

3901580065D 

39003800058 

3902440005C 

3902440005C 

3902440008C 

3902440008C 

39049C0270G 

39049C0290G 

3901 8501 60C 

39059300028 

39041100016 

39041100016 

39049C0327G 


29-Aug-96 

04-Oct-96 

22-Jul-96 

23-Sep-96 

02-Dec-96 

1 8-Oct-96 

22-Oct-96 

22-Oct-96 

10-Jul-96 

1 6-Dec-96 

lO-Sop-96 

24-Jul-96 

08 -Aug-96 

22-Jul-96 

23-Oct-96 

15-NOV-96 

09-Dec-96 

1 6-Sap-96 

24-Oct-96 

22-Jul-96 

31-D«c-96 

1 3-D«c-96 

24  Jul-96 

12-Sep-96 

31 -Jul-96 

05-Nov96 

1 9-NOV-96 

1 2-Jul-96 

20-Aug-96 

1 3-NOV-96 

21-NOV-96 

24-Sep-96 

18-Oct-96 

1  7-Dec-96 

20-Sep-96 

22-Aug-96 

1 7-0*c-96 

22-Jul-96 

1 6-S«p-96 

23-Aug-96 

31 -Jul-96 

02-JUI-96 

11-Dec-96 

lO-Oct-96 

25-Sep-96 

24-S«p-96 

07-NOV-96 

14-Oct-96 

1 3-NOV-96 

18-N0V-96 

02-Jul-96 

06-N0V-96 

15-Aug-96 

27-NOV-96 

23-Oct-96 

10-Jul-96 

15-NOV-96 

2SN0V-96 

22-Jul-96 

23-Oec96 

09-S«p-96 


96-05-301  OA 

96-05-3220A 

96-05-2338A 

96-05-3490A 

96-05-34 14A 

96-05-3658A 

96-05-01 9P 

96-05-01 9P 

96-05-21 80A 

97-05-498A 

96-05 -3752A 

96-05-2606A 

96-05  1542A 

96-05-1 956A 

96-05-3328A 

97-05-372A 

97-05-376A 

96-05- 1980A 

96-05-2926A 

96-05-2972A 

96-05 -3992A 

96-05-4098A 

96-05-2638A 

96-05-2888A 

96-O5-3108A 

97-O5028A 

97-05-226A 

96-05-2238A 

96-06-270A 

96-05-391 4A 

97-05-268A 

96-O5-3810A 

96-05-4298A 

95-05-01  OP 

96-05-2438A 

96-05-2864A 

96-O5  4106A 

96-05-3026A 

96-05-3568A 

96-O5-1800A 

96-05-2854A 

96-O6-2520A 

97-05-01 7P 

96-05-3386A 

96-05 -4088A 

96-05-3578A 

96-05-247P 

96-O5-310OA 

97-05-464A 

96-05-3966A 

96-05-2632A 

97-05-284A 

96-05-3222A 

97-06-638A 

97-05-068A 

96-05  1622A 

96-05-3844A 

97-05-056A 

96-05-31 30A 

97-05-7  70A 

96-05-1444A 


02 

01 

02 

02 

02 

02 

05 

05 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

17 

02 

02 

01 

02 

02 

02 

01 

01 

02 

01 

02 

02 

02 

05 

02 

02 

02 

01 

01 

02 

02 

02 

06 
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02 

01 

06 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 
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9  97 


05 

OH 

GROVE  CITY,  CITY  OF 

39049C0327G 

23  Aug-96 

96-05  1802A 

01 

05 

OH 

GROVEPORT,  VIILLAGE  OF 

39049C0290G 

03-Oct-96 

96-05  3432A 

02 

05 

OH 

GROVEPORT,  VIILLAGE  OF 

39049C0290G 

18-Oct-96 

96  05-421 4A 

02 

05 

OH 

GROVEPORT,  VIILLAGE  OF 

39049C0357G 

23-Aug-96 

96-05  1360C 

01 

05 

OH 

GUERNSEY  COUNTY  • 

39059C0094C 

05-AUQ-96 

9605  2434A 

01 

05 

OH 

HAMILTON  COUNTY  • 

390204 0O70B 

02-Oct-96 

96-05  3546A 

01 

05 

OH 

HAMILTON  COUNTY  • 

3902040070B 

OI-Nov-96 

9605-3962A 

01 

05 

OH 

HANCOCK  COUNTY  * 

39076700808 

24-Jul-96 

96-05- 1530A 

02 

05 

OH 

HANCOCK  COUNTY  • 

39076700808 

31-Jul-96 

96-05-2298A 

02 

05 

OH 

HANCOCK  COUNTY  * 

39076700808 

27-NOV-96 

96-05-33740 

01 

05 

OH 

HANGING  ROCK,  VILLAGE  OF 

39069900O5A 

15-NOV-96 

96-05  33 ISA 

02 

05 

OH 

HARRISON  COUNTY  * 

3902550001 A 

20-Sep-96 

96-05-3638A 

02 

05 

OH 

HIGHLAND  HEIGHTS,  CITY  OF 

39011000020 

13-Sep-96 

96-05-2866A 

02 

05 

OH 

HOLLAND,  VILUGE  OF 

390659      B 

20Sep-96 

96-05-3396A 

02 

05 

OH 

HUDSON.  VILLAGE  OF 

39066000028 

22-Aug-96 

95-06-079P 

05 

05 

OH 

KENT,  CITY  OF 

3904560001 B 

20-Sep-96 

96-05-391 6A 

02 

05 

OH 

KETTERING,  CITY  OF 

39041200108 

01  -Oct-96 

96-05-28 14A 

02 

05 

OH 

KNOX  COUNTY  • 

3903060070C 

07-NOV-96 

9705-054A 

02 

05 

OH 

KNOX  COUNTY  • 

3903060090C 

08 -Oct-96 

96-05-4026A 

02 

05 

OH 

LANCASTER,  CITY  OF 

39O1610003D 

13-NOV-96 

97-05-236A 

02 

05 

OH 

LANCASTER,  CITY  OF 

3901610003D 

13-NOV-96 

9705-238A 

02 

05 

OH 

LANCASTER,  CITY  OF 

39O1610OO3D 

24-Dec-96 

97-05-240A 

02 

05 

OH 

LANCASTER,  CITY  OF 

3901610004D 

13-Dec-96 

9705-668A 

02 

05 

OH 

LANCASTER,  CITY  OF 

3901610005D 

27-Aug-96 

9605-3298A 

02 

05 

OH 

LAWRENCE  COUNTY  • 

39032501158 

07-Oct-96 

96-05-3404A 

02 

05 

OH 

LAWRENCE  COUNTY  • 

39032501858 

03-Oct-96 

96-05-3628A 

02 

OS 

OH 

LAWRENCE  COUNTY  • 

39O3250185B 

18-Oct-96 

96^5-4 184A 

02 

05 

OH 

LICKING  COUNTY  • 

39032801008 

23-Oct-96 

96-05-41 28A 

02 

05 

OH 

LOGAN  COUNTY  • 

3907720025C 

07-NOV-96 

97-05  330A 

02 

OS 

OH 

LORAIN  COUNTY* 

3903460085B 

24-0ec-96 

97-05  208A 

02 

05 

OH 

LORAIN  COUNTY* 

39034601158 

06  Sep-96 

96-05-2444A 

02 

05 

OH 

LUCAS  COUNTY* 

3903590015B 

04-Sep-96 

96-05-2964A 

01 

05 

OH 

LUCAS  COUNTY* 

39035900158 

02-Oct-96 

96-05-3744A 

02 

05 

OH 

LUCAS  COUNTY* 

39035900308 

16-Sep!96 

96-05-3524A 

01 

05 

OH 

LUCAS  COUNTY* 

39035900508 

12-NOV-96 

97-05-380A 

02 

05 

OH 

LUCAS  COUNTY* 

39035900708 

06-Sep-96 

96-05-3234A 

02 

06 

OH 

MAHONING  COUNTY  * 

39036700508 

30-Aug-96 

96-05-3860A 

02 

05 

OH 

MARBLEHEAD.  VILLAGE  OF 

3907480001 A 

23-Aug-96 

96-05-291 8A 

02 

05 

OH 

MARIETTA,  CITY  OF 

39057200040 

10-Sep  96 

96-05-2204A 

01 

05 

OH 

MEDINA  COUNTY  * 

39037801106 

12-S«p-96 

96-05-3132A 

02 

05 

OH 

MENTOR,  CITY  OF 

39031 7001 OC 

10-Oct-96 

96-05-2808A 

01 

05 

OH 

MERCER  COUNTY  * 

39039201008 

12-Jul-96 

96-05 -2650A 

02 

05 

OH 

MERCER  COUNTY  * 

39039201008 

15 -Aug-96 

96  05-3136A 

02 

OS 

OH 

MERCER  COUNTY  • 

39039201 008 

15-Aug-96 

96-05-3 140A 

02 

05 

OH 

MERCER  COUNTY  * 

39039201 OOB 

1 3-N  jv-96 

96-05-3364A 

01 

05 

OH 

MERCER  COUNTY  • 

39039201008 

2aSep-96 

96-05-391 2A 

02 

OS 

OH 

MIAMI  COUNTY  * 

3903980075B 

24-Jul-96 

96-05-2574A 

02 

OS 

OH 

MIAMI  COUNTY  • 

39039800758 

10Oul-96 

96-05-2580A 

02 

OS 

OH 

MIAMI  COUNTY  • 

39039800908 

13-Dec-96 

97-05-362A 

02 

OS 

OH 

MT.  GILEAO,  VILLAGE  OF 

3904240001 D 

31 -Oct-96 

96-05-4232A 

01 

OS 

OH 

NAPOLEON,  CITY  OF 

3902660005D 

30-Jul-96 

96-05-27 16A 

01 

06 

OH 

NEWARK, CITY  OF 

3903350O05D 

03-Oct-96 

96-05-4160A 

01 

OS 

OH 

NEWARK,CITY  OF 

3903350O15E 

19-AUQ-96 

96-05-2600A 

02 

OS 

OH 

NILES,  CITY  OF 

3905400001 8 

09-Aug-96 

96-05-2992A 

02 

OS 

OH 

NORTH  OLMSTED,  OTY  OF 

3901200002C 

24-Dec  96 

97-05-206A 

02 

OS 

OH 

NOHIH  OLMSTED,  CITY  OF 

3901200002C 

20-NOV-96 

97-05-21 4A 

17 

OS 

OH 

NORTH  OLMSTED,  CITY  OF 

3901200002C 

06 -Dec  96 

97-O5-750A 

02 

06 

OH 

NORTH  RIDGEVILLE,  CITY  OF 

39O3520OO5C 

09-Aug-96 

96-05-3252A 

02 

06 

OH 

NORTH  RIDGEVILLE,  CITY  OF 

3903520O05C 

13-Dec-96 

96-05 -4002A 

02 

06 

OH 

OLMSTED  FALLS,  CITY  OF 

3906720001 B 

04-Oct-96 

9605  3260A 

01 

06 

OH 

OREGON,  CITY  OF 

39O3610O1OB 

08-Jul-96 

96-O5-2300A 

02 
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05 

OH 

OTTAWA  COUNTY  * 

390432002SA 

10-Oct-96 

96  05-4170A 

02 

05 

OH 

OTTAWA  COUNTY  * 

3904320050B 

07-Aug-96 

96-05-3292A 

02 

05 

OH 

OTTAWA  COUNTY  • 

39043201 25B 

10-Sap-96 

96-05-2862A 

02 

OS 

OH 

OTTAWA  COUNTY  * 

39043201258 

20-Sep-96 

96-O5-3210A 

01 

05 

OH 

OTTAWA  COUNTY  • 

3904320200B 

21-NOV-96 

97-OS-086A 

02 

05 

OH 

OTTAWA,  VILLAGE  OF 

3904720002C 

12-S«p-96 

96-05-3  264A 

02 

05 

OH 

PAULDING  COUNTY  * 

3907770025D 

23-Oct-96 

97-05-1 70A 

02 

05 

OH 

PERRY  COUNTY    * 

39077801 50C 

13-NOV-96 

96-05-4314A 

02 

05 

OH 

PORTAGE  COUNTY* 

390453      C 

03-Oct-96 

96-05-2704A 

01 

OS 

OH 

REYNOLDSBURG,  CITY  OF 

39049C0281G 

20-NOV-96 

96-05 -4304A 

01 

05 

OH 

REYNOLDSBURG,  CITY  OF 

39049C0283G 

10-Oct-96 

96-05 -3796A 

01 

05 

OH 

REYNOLDSBURG,  CITY  OF 

39049C0283G 

13-Dec-96 

96-05 -4010A 

01 

OS 

OH 

RICHLAND  COUNTY* 

39047601 OOB 

24-S«p-96 

96rOS-2436A 

02 

05 

OH 

RICHMOND  HEIGHTS,  CITY  OF 

3901 2600058 

22-Jul-96 

96-05-3060A 

02 

OS 

OH 

ROAMING  SHORES,  VILLAGE  OF 

3908850001A 

21 -Aug-96 

96-05-1928A 

02 

05 

OH 

ROCKY  RIVER,  CITY  OF 

3953720003B 

21 -Aug-96 

96-05-35 10A 

02 

05 

OH 

SANDUSKY  COUNTY  * 

39048602008 

16-SOP-96 

96-05-2384A 

02 

OS 

OH 

SANDUSKY  COUNTY  * 

39048 60225B 

13-Dec-96 

97-05-1 78A 

02 

05 

OH 

SHELBY  COUNTY  • 

39050301  IOC 

22-Jul-96 

96-05-2734A 

02 

05 

OH 

SILVER  LAKE,  VILLAGE  OF 

390531 0001 B 

08-NOV-96 

96-05-3702A 

02 

05 

OH 

SOLON,  CITY  OF 

3901 300001 B 

25-NOV-96 

96-05 -4048A 

02 

05 

OH 

ST.  MARYS,  CITY  OF 

39011C0080C 

OS-Jul-96 

96-05-1 640A 

02 

05 

OH 

ST.  MARYS,  CITY  OF 

39011C0080C 

05-Jul-96 

96-05-2482A 

02 

05 

OH 

ST.  MARYS,  CITY  OF 

39011C00e0C 

20-Sep-96 

96-052496A 

02 

05 

OH 

ST.  MARYS,  CITY  OF 

39011C0080C 

18-Jul-96 

96-05  2526A 

02 

OS 

OH 

STARK  COUNTY* 

3907800085B 

02-Jul-96 

96-05-2004A 

02 

05 

OH 

STARK  COUNTY* 

3907800085B 

08 -Oct-96 

96-05-3636A 

02 

05 

OH 

SUMMIT  COUNTY  * 

390781 0045B 

26-Jul-96 

96-05-2842A 

02 

05 

OH 

SYLVANIA,  CITY  OF 

39036400018 

24-Jul-96 

96-05-2770A 

02 

05 

OH 

TOLEDO,  CITY  OF 

39S3730005A 

03-Jul-96 

96-05-1390A 

02 

05 

OH 

TOLEDO.  CITY  OF 

3953730005A 

29-AU0-96 

96-05-2348A 

02 

OS 

OH 

TOLEDO,  CITY  OF 

3953730005A 

27-Aug-96 

96-OS-2768A 

02 

05 

OH 

TOLEDO,  CITY  OF 

3953730005A 

IO-Jul-96 

96-05-2782A 

02 

05 

OH 

TOLEDO.  CITY  OF 

3953730005A 

25-S^-96 

96-06-3708A 

02 

05 

OH 

TOLEDO,  CITY  OF 

395373001 OA 

31-JUI-96 

96-05-2772A 

02 

05 

OH 

TOLEDO.  CITY  OF 

395373001 OA 

IO-Oct-96 

96-05-4 154A 

02 

05 

OH 

TOLEDO,  CITY  OF 

395373001 OA 

18-Oct-96 

96-05-43S6A 

02 

05 

OH 

TOLEDO,  CITY  OF 

395373001 OA 

31-D«;-96 

97-05- 188A 

02 

OS 

OH 

TOLEDO,  CITY  OF 

3953730020A 

18-Oct-96 

96-05-3970A 

02 

OS 

OH 

TOLEDO,  CITY  OF 

3953730020A 

18-Oct-96 

96-05-4152A 

02 

OS 

OH 

TOLEDO,  CITY  OF 

3953730035A 

1 1  -S«p-96 

96-05-98  2A 

02 

05 

OH 

TROY,  CITY  OF 

390402000SB 

24-Dec-96 

97-05-764A 

02 

05 

OH 

TRUMBULL  COUNTY  * 

39053501 258 

02-S«p-96 

96-05-1 780A 

02 

05 

OH 

TRUMBULL  COUNTY  * 

39053501758 

04-0ct-96 

96-05-2 192A 

02 

05 

OH 

TRUMBUU  COUNTY  * 

39053502006 

04-Oct-96 

96-05-3974C 

06 

OS 

OH 

TUSCARAWAS  COUNTY* 

3907820050B 

02-Dec-96 

97-05-242A 

02 

05 

OH 

TUSCARAWAS  COUNTY* 

39078200806 

07-Oct-96 

96-05-4194A 

02 

05 

OH 

TUSCARAWAS  COUNTY* 

39078200806 

21-NOV-96 

97-05-428A 

02 

05 

OH 

TUSCARAWAS  COUNTY* 

39078201306 

10-Jui-96 

96-05-2660A 

02 

05 

OH 

UNION  COUNTY  • 

39080801 OOB 

21-AUS-96 

96-05-2904A 

02 

05 

OH 

UNION  COUNTY  * 

39080801258 

21 -Aug-96 

96-05-2762A 

02 

05 

OH 

UNION  COUNTY  • 

39080801506 

30-Oct-96 

97-05-012A 

02 

OS 

OH 

WARREN  COUNTY* 

3907570085C 

24-0«c-96 

96-OS-3754A 

02 

OS 

OH 

WASHINGTON  COURTHOUSE,  CITY  OF 

3901660OO5B 

15-Aug-96 

96-05-3 182A 

02 

05 

OH 

WESTERVILLE,  CITY  OF 

39049C0064G 

20-NOV-96 

97-05 -474A 

01 

05 

OH 

WILLIAMS  COUNTY* 

39078500506 

07-Oct-96 

96-05-2628A 

02 

05 

OH 

WOOD  COUNTY  * 

390809001 2C 

31-JUI-96 

96-O5-30S0A 

01 

05 

OH 

WOOD  COUNTY  * 

390809001 2C 

10-Sep-96 

96-05-3258A 

01 

OS 

OH 

WOOD  COUNTY  * 

39O809001 2C 

10-Sep-96 

96-05-3368A 

01 

OS 

OH 

WOOD  COUNTY  * 

390809O012C 

02-Oct-96 

96-05 -3862A 

01 

05 

OH 

WOOD  COUNTY  * 

39080900166 

25-NOV-96 

96-05-3602A 

01 
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05 

OH 

05 

OH 

05 

OH 

05 

OH 

05 

OH 

05 

Wl 

05 

Wl 

05 

Wt 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

>VI 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

06 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

WOOD  COUNTY  • 
WOOD  COUNTY  • 
WOOOVILLE,  VILLAGE  OF 
WYANDOT  COUNTY* 
WYANDOT  COUNTY* 
BIRCHWOOD,  VILLAGE  OF 
BROOKFIELD,  CITY  OF 
BROOKRELD,  CITY  OF 
BROOKFIELD.  CITY  OF 
BROWN  COUNTY  • 
BROWN  COUNTY  • 
BURNETT  COUNTY 
CHH-TON,  CITY  OF 
CHIPPEWA  COUNTY  ♦ 
CHIPPEWA  COUNTY  • 
COLUMBIA  COUNTY  • 
COLUMBIA  COUNTY  * 
COLUMBIA  COUNTY  • 
DANE  COUNTY* 
DANE  COUNTY* 
DANE  COUNTY* 
DOOR  COUNTY  * 
DOOR  COUNTY  * 
DOUGLAS  COUNTY  • 
OOUSMAN,  VILLAGE  OF 
FOND  DU  LAC  COUNTY  * 
FOND  DU  LAC  COUNTY  * 
FOND  DU  LAC  COUNTY  * 
FOND  DU  LAC  COUNTY  * 
FOND  DU  LAC  COUNTY  • 
FOND  DU  LAC.  CITY  OF 
FOND  DU  LAC,  CITY  OF 
FRANKLIN.  CITY  OF 
GERMANTOWN,  VILLAGE  OF 
GREEN  BAY,  CITY  OF 
GREENDALE,  VILLAGE  OF 
HOWARD.  VILLAGE  OF 
HOWARD.  VILLAGE  OF 
JEFFERSON  COUNTY  * 
KEWASKUM,  VILLAGE  OF 
LA  CROSSE  COUNTY  •    ~ 
LA  CROSSE  COUNTY  * 
LA  CROSSE  COUNTY  * 
LA  CROSSE  COUNTY  *   > 
LA  CROSSE,  OTY  OF 
LA  CROSSE.  CITY  OF 
MARATHON  COUNTY  • 
MARATHON  COUNTY  * 
MARINETTE  COUNTY  • 
MARINETTE  COUNTY  * 
MARINETTE  COUNTY  * 
MARINETTE  COUNTY  * 
MARINETTE  COUNTY  * 
MARINETTE.  CITY  OF 
MAYVILLE,  CITY  OF 
MAZOMANIE,    VILLAGE  OF 
MAZOMANIE,    VILLAGE  OF 
MENASHA,  CITY  OF 
MENASHA,  CITY  OF 
MENASHA,  CITY  OF 
MENASHA.  aTY  OF 


390809001 6B 

25-NOV-96 

96-05-3806A 

01 

39O809OO5OC 

26-Jul-96 

96-05-1 946A 

02 

3904950005B 

02-Oct-96 

96-05-3846A 

02 

39078701 OOC 

19-NOV-96 

96-05-2240A 

01 

39078701 50C 

1 9-NOV-96 

96-0S-3580A 

02 

550574   B 

18-Oct-96 

96-05-2876A 

02 

5504780005B 

16-Jul-96 

96-05- 1808  A 

01 

5S04780005B 

06Aug-96 

96-O5-2802P 

06 

5504780005B 

08-NOV-96 

97-05-1 26A 

01 

5500200075B 

24-0ec-96 

97-05-1 96A 

02 

55OO20O1 25B 

30-Jul-96 

96-05-2534A 

02 

55003 2020OB 

04-Oct-96 

96-05-3896A 

02 

5500370001 D 

29-Auo96 

96-05-3 174A 

02 

S555490200B 

31-Jul-96 

96-05-2844A 

02 

5555490200B 

05-NOV-96 

96-05  4266A 

02 

55058 10050C 

13-NOV-96 

96-05J900A 

02 

55058 10075C 

13-NOV-96 

97-05-112A 

02 

550581 01 25C 

10-Sep-96 

96-05-3 142A 

02 

55007701 75C 

20-Aug-96 

96-05-321 6A 

02 

5500770275C 

1 9-N0V-96 

96-05-1266A 

02 

5500770375A 

13-Nov96 

96-05-4036A 

02 

550109OO45A 

16-Jul-96 

96-05-2828A 

02 

5501090085A 

26-Jul-96 

96-05-21 42A 

02 

55053802508 

23-Oct-96 

96-05-3QI80A 

01 

5504800001 C 

12-Jui-96 

96-05-201 4A 

01 

5501310060B 

18-0ct-96 

96-05 -4004A 

01 

55O1310O70C 

08-Oct-96 

96-05-2640A 

01 

5501310070C 

10-Oct-96 

9605-3372A 

01 

55013100808 

22  Jul-96 

96-05  1764A 

01 

5501310080B 

1 6-Oct-96 

96-05-3696A 

01 

5501360005D 

02 -Jul-96 

96-O5-3O02A 

02 

5501360O05D 

22-AU0-96 

96-05-3614A 

02 

55027300058 

05-Aug-96 

96-05-3232A 

01 

5504720008B 

04-0ct-96 

96-05-2562A 

01 

550022001 5E 

27-NOV-96 

96-05-3902A 

02 

55027600028 

08-NOV-96 

96-05-4148A 

01 

55002300058 

05-AU0-96 

96-05-2778A 

02 

55O0230O05B 

10-Oct-96 

96-05-3  630A 

02 

55019102508 

06-D«c-96 

97-05 -460A 

02 

5504740001 C 

13-Aug-96 

96-05-1 300A 

01 

55021 70 105A 

27-Aug96 

96-05-2378A 

02 

55021 701 20A 

20-Aug-96 

96-05-3008A 

02 

55021 701 20A 

24-Sep-96 

96-O5-3170A 

02 

55021 701 20A 

18-NOV-96 

97-05-318A 

02 

5S55620005B 

19-Dec-96 

97-05-888A 

01 

55556200088 

04-Oct-96 

96-05-3 188A 

02 

55024503758 

02-Jul-96 

96-O5-2460A 

02 

55024503758 

09-Dec-96 

97-05-160A 

02 

55025901508 

02-Jul-96 

96-05-1596A 

02 

5502590475B 

06-D«c-96 

96-05-3906A 

02 

55025906008 

20-S«p-96 

96-05-2332A 

02 

55025907658 

01  -Oct-96 

96-05  3S56A 

02 

* 

55025907658 

22-Oct-96 

96-05  3898A 

17 

550261 0001B 

10-Dec-96 

96-05-2676A 

01 

55010300038 

03-Sap-96 

96-05-1760A 

02 

5500850001 C 

25-Jul  96 

96-05-2516A 

01 

5500850001C 

10-Oct-96 

96-05-3046A 

02 

5505100005C 

02-Jul-96 

96-05-2588A 

02 

5505100005C 

27  D«c  96 

96-05-291 2A 

01 

5505100005C 

02-Aug-96 

96-05-3084A 

02 

5S05100005C 

31  •Jul-96 

96-05-3  270A 

02 
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05 
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06 
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05 

Wl 

05 

Wl 

.05 

Wl 

06 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

OS 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

OS 

Wl 

05 

Wl 

05 

Wl 

05 

Wl 

06 

AR 

MENASHA,  CITY  OF 

MENASHA,  CITY  OF 

MENOMONEE  FALLS,  VILLAGE  OF 

MEQUON,  CITY  OF 

MERRILL,  CITY  OF 

MERRILL.  CITY  OF 

MILWAUKEE,  CITY  OF 

OAKFIELD,  VILLAGE  OF 

OCONTO  COUNTY  * 

ONEIDA  COUNTY  * 

OSHKOSH,  CITY  OF 

OUTAGAMIE  COUNTY  • 

OUTAGAMIE  COUNTY  * 

OUTAGAMIE  COUNTY  * 

OUTAGAMIE  COUNTY  * 

PITTSVILLE,  CITY  OF 

POLK  COUNTY  * 

POLK  COUNTY  * 

POLK  COUNTY  * 

POLK  COUNTY  * 

POLK  COUNTY  * 

RACINE  COUNTY  * 

RACINE  COUNTY  • 

RACINE  COUNTY  * 

RACINE,  CITY  OF 
.ROCK  COUNTY  * 

ROSHOLT,  VILLAGE  OF 

SAUK  COUNTY  * 

SAUK  COUNTY  * 

SAUK  COUNTY  * 

SAUK  COUNTY  * 

SAUK  COUNTY  * 

SAUKVILLE,  VILLAGE  OF 

SHAWANO  COUNTY  * 

SHAWANO  COUNTY  • 

SHAWANO  COUNTY  * 
SHAWANO  COUNTY  • 
STURGEON  BAY,  CITY  OF 
TOMAH,  CITY  OF 
WASHINGTON  COUNTY  * 
WASHINGTON  COUNTY  • 
WATERTOWN,  CITY  OF 
WAUKESHA  COUNTY* 
WAUKESHA  COUNTY* 
WAUKESHA  COUNTY* 
WAUKESHA  COUNTY* 
WINNEBAGO  COUNTY  * 
WINNEBAGO  COUNTY  * 
WINNEBAGO  COUNTY  * 
WINNEBAGO  COUNTY  • 
WINNEBAGO  COUNTY  * 
WINNEBAGO  COUNTY  * 
WINNEBAGO  COUNTY  * 
WINNEBAGO  COUNTY  * 
WINNEBAGO  COUNTY  * 
WINNEBAGO  COUNTY  * 
WINNEBAGO  COUNTY  * 
WINNEBAGO  COUNTY  * 
WINNECONNE,  VILLAGE  OF 
WINNECONNE,  VILLAGE  OF 
ARKANSAS  CITY,  CITY  OF 


55051 00005C 

20-Sep-96 

96-O53908A 

02 

5505100005C 

30-Oct-96 

97-05-1 18A 

02 

550483001 OC 

22-Oct-96 

96-05-2946A 

01 

5S089C00850 

06-Sep-96 

98-05-2938A 

02 

555565   A 

27-NOV-96 

96-05-324A 

02 

555565   A 

18-Jul-96 

96-05-7 18A 

02 

550278001 9C 

31 -Jul-96 

96-05-1 838A 

02 

550139   8 

1 3-NOV-96 

96-05-3572A 

02 

5502940365A 

30-Dec-96 

97-05-590A 

02 

55085C03078 

31 -Jul-96 

96-05-1636A 

02 

55051 10020D 

03-Oct-96 

96-05-4 180A 

02 

55030200508 

02-Dec-96 

96-05-4294A 

02 

5503020084C 

1 6-Jul-96 

96-05-2806A 

02 

5503020084C 

27-NOV-96 

97-O5-508A 

02 

55030201 OOC 

22-Jul-96 

96-05-2552A 

02 

55141C0245F 

1 6-AU0-96 

96-05-3290A 

17 

55057700758 

2aDec-96 

97-05-366A 

02 

55057702008 

OI-Nov-96 

96-05-2026A 

01 

• 

55057702758 

07-NOV-96 

96-05-3492A 

02 

5505770280B 

07-NOV-96 

96-05-3492A 

02 

55057702808 

1 2  Nov-96 

97-05-202A 

02 

- 

5503470005B 

23-Aug-96 

96-05-2878A 

02 

550347001  OB 

08 -Oct-96 

96-05-3320A 

02 

55034700108 

30-Dec-96 

97-05-348A 

01 

555575   A 

05 -Nov-96 

96-05-3904A 

02 

55O3630080A 

05-Dec-96 

96-05-3834A 

02 

550341   8 

22-Jul-96 

96-O6-1730A 

02 

55039100758 

04-N0V-96 

96-05-41  ISA 

02 

55039102108 

29-Oct-96 

97-05-1 92A 

02 

55039102508 

1 2Aug-96 

96-05-2586A 

02 

550391 02508 

04-Oec-96 

97-05-856A 

02 

55039102658 

18-Oct-96 

96-05-2546A 

01 

55089C0056D 

18-Oct-96 

96-05-291 OA 

02 

55041201508 

23-Aug-96 

96>05-2306A 

01 

55041201508 

23-0«c-96 

96-O5-4120A 

01 

55041201508 

07-NOV-96 

96-05-4 158A 

02 

- 

55041 201 758 

18-NOV-96 

96-05-3224A 

02 

55011100058 

24-Sep-96 

96-05-3392A 

01 

550291 0001 B 

30-Oct-96 

96-05 -4234A 

02 

55047 10O40B 

15-NOV-96 

97-05-462A 

02 

55047100658 

02-Oec-96 

97-05-114A 

02 

5501070005C 

22-Aug-96 

96-05-3314A 

02 

550476001 5B 

06 -Nov-96 

96-05-4 116A 

02 

55047600208 

05-Aug-96 

96-05-2256A 

02  - 

55047600208 

18-NOV-96 

96-05-3764A 

01 

55047601208 

25-NOV-96 

97-05-484A 

02 

5505370025C 

03 -Oct-96 

96-05-4 142A 

02 

5505370025C 

17-Dec-96 

97-05-760A 

02 

550537OO50C 

18-Jul-96 

96-05-3332A 

02 

5505370050C 

22-Oct-96 

97-05 -094A 

02 

5505370050C 

20-Dec-96 

97-05-264A 

02 

55053701 OOC 

23Aug-96 

96-06-2478A 

02 

55053701 OOC 

02-JUI-96 

96-05-27 12A 

02 

55053701 OOC 

22-Jul-96 

96-05 -3348A 

02 

55053701 OOC 

20-S«p-96 

96-05-3892A 

02 

55053701 25C 

12-S«p-96 

96-05- 1270A 

02 

55053701 50C 

25-NOV-96 

97-05-096A 

01 

55053701 50C 

25-NOV-96 

97-05-098A 

02 

55051 20001 C 

12-S«p-96 

96-O5-2780A 

02 

55051 20001 C 

04-Oct-96 

96-05-3848A 

02 

050066   8 

09-Aug-96 

R6-96-08-093 

08 
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06 

AR 

ARKANSAS  COUNTY* 

05041 80001 B 

20  Aug-96 

R6-96-08-180 

02 

06 

AR 

ARKANSAS  COUNTV 

05041 80001 B 

05  Sep-96 

R6-96-09022 

02 

06 

AR 

ARKANSAS  COUNTV 

05041 80001 B 

05  Nov-96 

R6  96-10-407 

02 

06 

AR 

ARKANSAS  COUNTV 

05041 80004B 

23-Oct-96 

R6-96-10-343 

02 

06 

AR 

BATESVILLE.  CITY  OF 

050091 0005 B 

26-Jul  96 

R6  9607  268 

02 

06 

AR 

BATESVILLE,  CITY  OF 

050091 0005B 

25Sep-96 

R6-9609-283 

02 

06 

AR 

BENTON  COUNTY* 

05007C0035E 

15-Oct-96 

96-06  375P 

05 

06 

AR 

BENTON  COUNTY* 

05007C0045E 

15-Oct-96 

96-06  375P 

05 

06 

AR 

BONO,  CITY  OF 

05031C0030C 

18-Dec  96 

96  06  474A 

01 

06 

AR 

CABOT,  CITY  OF 

0503090005C 

12-NOV-96 

96-06-25  IP 

05 

06 

AR 

CABOT,  CITY  OF 

050309O0O5C 

15-Jul-96 

96-06-331 A 

01 

06 

AR 

CABOT,  CITY  OF 

O503O9OOO5C 

25-NOV-96 

97-06-042A 

01 

06 

AR 

CAMDEN,  CITY  OF 

0501630002A 

18-Jul-96 

R6-9607-090 

02 

06 

AR 

CAMDEN,  CITY  OF 

0501630004A 

05-Jul-96 

R6-9606-029 

02 

06 

AR 

CAMDEN.  CITY  OF 

0501630004A 

08-Jul  96 

R6-96-07-OOO 

02 

06 

AR 

CLEBURNE  COUNTY* 

05042401 25C 

02-JUI-96 

R69606-286 

02 

06 

AR 

CONWAY.  CITY  OF 

05045C0130F 

23-Sep-96 

R6-96-09  253 

01 

06 

AR 

ELKINS,  CITY  OF 

05143C0115C 

09-Oct-96 

R6-96-10-019 

02 

06 

AR 

FAYETTEVILLE,  CITY  OF 

05143C0085C 

05-Jul-96 

R6-96-06293 

02 

06 

AR 

FORT  SMITH,  CITY  OF 

0550130015D 

30-AU0-96 

96-06-3 13P 

05 

06 

AR 

GARLAND  COUNTY  * 

05051 CO 154C 

29-Jul-96 

R6-96-07-357 

02 

06 

AR 

GARLAND  COUNTY  * 

05051C0155C 

04-Dec-96 

R6-96- 12-020 

02 

06 

AR 

HELENA,  CITY  OF 

0501680005B 

26  Nov-96 

R6-96-09-259 

08 

06 

AR 

HOLLY  GROVE,  CITY  OF 

0501 570001 B 

07-NOV-96 

R6-96- 11-057 

02 

06 

AR 

JACKSONVILLE,  CITY  OF 

050180O005E 

n-Jul-96 

R6-96-07-083 

01 

06 

AR 

JACKSONVILLE,  CITY  OF 

050180OOO5E 

06-Aug-96 

R6  9608-052 

02 

06 

AR 

JACKSONVILLE,  CITY  OF 

050180OOO5E 

IO-Ocl-96 

R6-96-10-143 

02 

06 

AR 

JACKSONVILLE.  CITY  OF 

0501800005E 

15  Oct  96 

R6-96-10-178 

08 

06 

AR 

JACKSONVILLE,  CITY  OF 

0501 80001 OE 

26-Sep-96 

R6-96-09-300 

02 

06 

AR 

JEFFERSON  COUNTY  * 

05044001 85B 

28-Aug-96 

R6-96-08-046 

08 

06 

AR 

JONESBORO,  CITY  OF 

05031C0043C 

20-NOV-96 

R6-96-1  1-165 

02 

06 

AR 

JONESBORO,  CITY  OF 

05031C0131C 

31-Jul-96 

R6-96-06020 

02 

06 

AR 

JONESBORO,  CITY  OF 

05031C0131C 

1 7-Oct-96 

R6  96-10-196 

02 

06 

AR 

JONESBORO,  CITY  OF 

05031C0132C 

02-Jul-96 

R6-96-06-287 

02 

06 

AR 

JONESBORO,  CITY  OF 

05031C0132C 

20-NOV-96 

R6-96-1 1-200 

02 

06 

AR 

JONESBORO,  CITY  OF 

05031C0134C 

06  Aug-96 

96  06336A 

01 

06 

AR 

JONESBORO,  CITY  OF 

05031C0151C 

1 9-NOV-96 

R6-96-n-120 

08 

06 

AR 

LITTLE  ROCK,  CITY  OF 

0501810001E 

16-Oct  96 

R6  96  10-046 

02 

06 

AR 

LirrLEROCK,  CITY  OF 

0501810002E 

23-D«c-96 

97-06-071 A 

01 

06 

AR 

LITTLE  ROCK.-CITY  OF 

0501810OO2E 

1  2-Jul  96 

R6-96-07  094 

02 

06 

AR 

LITTLE  ROCK,  CITY  OF 

05O18100O2E 

09-Aug-96 

R6-96  08-O90 

02 

06 

AR 

LITTLE  ROCK,  CITY  OF 

05018100O5E 

05-NOV-96 

R6-96  10-246 

02 

06 

AR 

LIIILEROCK,  CITY  OF 

05018100O6E 

28-Aug-96 

R6-9608-299 

02 

06 

AR 

LONOKE  COUNTY* 

05044804 OOB 

1  1  -Jul-96 

R6-96-07-082 

02 

06 

AR 

NORTH  LITTLE  ROCK,  CITY  OF 

0501820006D 

300«c-96 

97-06-1 34A 

01 

06 

AR 

PARAGOULD,  CITY  OF 

050O850OO5D 

20-Nov  96 

R6-96-11-167 

02 

06 

AR 

PERRY,  TOWN  OF 

0502760001A 

1 9-NOV-96 

R6-96-10-314 

02 

06 

AR 

PERRYVILLE,  CITY  OF 

O50362OOO5A 

26Jul96 

R6-96^2-298 

01 

06 

AR 

PERRYVIUE,  CITY  OF 

0S0362OOO5A 

23-S«p-96 

R6-96-09-216 

02 

06 

AR 

PERRYVILLE,  CITY  OF 

0503620O05A 

16-Oec-96 

R6-96  12-083 

02 

06 

AR 

POCAHONTAS,  CITY  OF 

0501830003B 

23-D«c-96 

97-06-1 14A 

01 

06 

AR 

POPE  COUNTY  * 

0504580008A 

08-Aug-96 

R6-96-O8-074 

02 

06 

AR 

POPE  COUNTY  * 

0504580OO9A 

05  Aug-96 

R6-96-07-204 

02 

06 

AR 

PRAIRIE  COUNTY  * 

05045901 75B 

23-Oct-96 

R6-96-10-327 

02 

06 

AR 

PRAIRIE  COUNTY  * 

0504590275B 

1 1  -Sep-96 

R6-96-O9-099 

08 

06 

AR 

PULASKI  COUNTY  * 

050179O432D 

2  2 -Oct  96 

R6-96-1 0-238 

02 

06 

AR 

ROGERS,  CITY  OF 

05007C0155F 

03  0«c  96 

96-06-539P 

05 

' 

06 

AR 

ROGERS,  CITY  OF 

05007C0155F 

1 1  Jul-96 

R6-96-06-268 

02 

06 

AR 

ROGERS,  CITY  OF 

05007C0155F 

1 1  -Jul-96 

R6-96-06-268 

02 

06 

AR 

ROGERS,  CITY  OF 

05007C01 55F 

21-Oct-96 

R6-96-08-116 

02 

06 

AR 

ROGERS,  CITY  OF 

05007C0165E 

02Dec-96 

R6-96-1 1-318 

02 
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06 

AR 

06 

AR 

06 

AR 

06 

AR 

06 

AR 

06 

AR 

06 

AR 

06 

AR 

06 

AR 

06 

AR 

06 

AR 

06 

AR 

06 

AR 

06 

AR 

06 

AR 

06 

AR 

06 

AR 

06 

AR 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

lA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

SEARCY,  CITY  OF 
SHERWOOD,  CITY  OF 
SHERWOOD,  CITY  OF 
STUTTGART,  CITY  OF 
STUTTGART,  CITY  OF 
STUTTGART,  CITY  OF 
STUTTGART,  CITY  OF 
STUTTGART,  CITY  OF 
STUTTGART,  CITY  OF 
TEXARKANA,  CITY  OF 
TEXARKANA,  CITY  OF 
UNION  COUNTY* 
WALNUT  RIDGE,  CITY  OF 
WALNUT  RIDGE,  CITY  OF 
WARD,  CITY  OF 
WEST  FORK,  TOWN  Of 
WEST  FORK,  TOWN  OF 
WEST  MEMPHIS,  CITY  OF 
ACADIA  PARISH* 
ALEXANDRIA,  CITY  OF 
ALEXANDRIA,  CITY  OF 
ALEXANDRIA,  CITY  OF 
ALEXANDRIA,  CITY  OF 
ALEXANDRIA.  CITY  OF 
ALEXANDRIA,  CITY  OF 
ALEXANDRIA,  CITY  OF 
ALEXANDRIA,  CITY  OF 
ASCENSION  PARISH* 
ASCENSION  PARISH* 
ASCENSION  PARISH* 
ASCENSION  PARISH* 
ASCENSION  PARISH* 
ASCENSION  PARISH* 
ASCENSION  PARISH* 
ASCENSION  PARISH*       ' 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  PARISH* 
BOSSIER  PARISH* 
BOSSIER  PARISH* 
BOSSIER  PARISH* 
BOSSIER  PARISH* 
BOSSIER  PARISH* 
BOSSIER  PARISH* 
BOSSIER  PARISH* 
BOSSIER  PARISH* 
BOSSIER  PARISH* 


050229OOO5C 
0502350001 E 
.    0502350001 E 
050002      B 
050002      B 
050002      B 
050002      B 
050002      B 
050002      B 
050137      B 
050137      B 
O502050006B 
O5O122OO01C 
0501220001C 
0503 7 20005 B 
05143C0170C 
05143C0170C 
0500550006B 
220001 0245B 
220146O005E 
2201460005E 
2201460005E 
2201460005E 
2201 46001 OE 
2201 46001 OE 
2201 46001 OE 
220146O010E 
.  22001 30030C 
22001 30030C 
.22001 30040B 
22001 30040B 
22001300406 
22001300406 
22001300406 
22001 301 20C 
220O330O05C 
2200330005C 
2200330005C 
2200330005C 
2200330005C 
2200330005C 
220O330OO5C 
220O330OO5C 
2200330005C 
2200330030C 
220O330O30C 
2200330030C 
220O330030C 
220O330O3OC 
2200330030C 
220033003 OC 
22003 10220B 
220O310285B 
2200310285B 
22003 10285B 
220031 0285B 
220O3 102856 
22003102856 
22003102856 
22003102856 
22003102856 


20-D«c-96 

1 0-Jul-96 

23-Aug-96 

29-Jul-96 

29-Jul-96 

23-Aug-96 

23-Aug-96 

28-Aug-96 

05-NOV-96 

22-AU0-96 

25-S«p-96 

28-Aug-96 

1 8-Dec-96 

06-Aug-96 

23-Oct-96 

19-Jul-96 

1 7-Jul-96 

05-Jul-96 

05-NOV-96 

24-Jul-96 

04-Oct-96 

24-Oct-96 

21 -Nov-96 

04-Oct-96 

23-Oct-96 

13-NOV-96 

25-Nov96 

1 0-Oct-96 

1 7-Oct-96 

22-Aug-96 

15-NOV-96 

24-S«p-96 

1 7-Oct-96 

05-Sflp-96 

15-Aug-96 

18-Jul-96 

18 -Nov-96 

02-Jul-96 

24-Jul-96 

31 -Jul-96 

20-Aug-96 

20-Aug-96 

09-Sep-96 

04-Oct-96 

1 6-JuI-96 

23-S«p-96 

23-S«p-96 

23-S«p-96 

23-Oct-96 

04-NOV-96 

1 9-Oec-96 

06-0ec-96 

26-JuI-96 

26-Aue-96 

04-S^-96 

23-Sep-96 

23-S«p-96 

23-S«p-96 

30-Oct-96 

17-Oct-96 

30-Oct-96 


97-06-098P  05 

R6-96-06-296  02 

R6-96-08-215  02 

R6-96-07-260  02 

R6-96-07-347  02 

R6-96-08-209  02 

R6-96-08-229  02 

R6-96-O8-30O  02 

R6-96-10-412  02 

R6-96-08-187  02 

R6-96-09-219  02 

R6-96-08-291  02 

97-06-121A  01 

R6-96-08-059  08 

R6-96-10-353  02 

R6-96-05-009  02 

R6-96-07-155  02 

R6-96-07-016  01 

R6-96-1 0-431  08 

R6-96-07-21 1  02 

R6-96- 10-001  02 

R6-96-10-354  02 

R6-96-11-118  02 

R6-96-10-015  02 

R6-96-10-336  02 

R6-96-1 1-079  02 

R6w96-1 1-159  08 

96-06-376A  02 

96-06-468A  01 

96-06-378A  01 

96-06-379A  01 

96-06-48  9A  02 

96-06-512A  01 

R6-96-O9-0O6  02 

R6-96-07-366  02 

96-06-3 16A  02 

97-06-051 A  01 

R6-96-06-302  02 

R6-96-07-193  02 

R6-96-07-384  08 

R6-96-08-1 1 7  02 

R6-96-08-121  02 

R6'96-09-046  08 

R6-96-1 0-057  02 

96-06-322A  02 

R6-96-09-224  02 

R6-96-09-225  02 

R6-96-09-226  02 

R6-96-1 0-342  02 

R6-96-1 0-395  02 

R6-96-12-125  02 

R6-96-1 2-041  02 

R6-96-07-276  02 

R6-96-08-241  02 

R6-96-08-35S  02 

R6-96-09-215  02 

R6-96-09-227  02 

R6-96-09-228  02 

R6-96-10-000  02 

R6-96-10-183  02 

R6-96-1 0-242  02 
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06 

LA 

BOSSIER  PARISH* 

22003 10285B 

21-Oct-96 

R6-96- 10-309 

02 

06 

LA 

BOSSIER  PARISH* 

22003 10285B 

21-NOV-96 

R6-96-11  158 

02 

06 

LA 

BOSSIER  PARISH* 

220031 0295B 

17-Oct-96 

R6-96  10-199 

02 

06 

LA 

BOSSIER  PARISH* 

220031 03 15B 

Ol-Jul-96 

R6-96-O6-301 

02 

06 

LA 

BOSSIER  PARISH* 

22003 1031  SB 

26-Jul-96 

R6-96-07-275 

02 

06 

LA 

BOSSIER  PARISH* 

220031 031 5B 

03-Sep-96 

R6-96-08-257  . 

02 

06 

LA 

BOSSIER  PARISH* 

220031 03 15B 

28-Aua-96 

R6-96-08-285 

02 

06 

LA 

BOSSIER  PARISH* 

220031031 5B 

28-Aug-96 

R6-9608-301 

02 

06 

LA 

BOSSIER  PARISH* 

220031 03 15B 

26-Sep96 

R6-96-09-303 

02 

06 

LA 

BOSSIER  PARISH* 

220031 031  SB 

21-Oct-96 

R6-96-10-310 

02 

06 

LA 

BOSSIER  PARISH* 

22003 1031  SB 

17-Dec-96 

R6  96-12-093 

02 

06 

LA 

BOSSIER  PARISH* 

22003 10390B 

20-Aug-96 

R6-96-08-172 

01 

06 

LA 

BOSSIER  PARISH* 

2200310390B 

24-0ct-96 

R6-96  10357 

02 

06 

LA 

BOSSIER  PARISH* 

22003 10395B 

1  7-Oct-96 

R6-96-10  184 

02 

06 

LA 

BOSSIER  PARISH* 

220031 0475B 

17-Oct-96 

R6  96  10-200 

02 

06 

LA 

BOSSIER  PARISH* 

22003 10475B 

17-Oct-96 

R6-96-1 0-201 

02 

06 

LA 

BROUSSARD,  TOWN  OF 

22055C0070G 

1 7-Oct-96 

R6-96-10-195 

02 

06 

LA 

CADDO  PARISH* 

220361 0075B 

1 2-NOV-96 

R6-96  11-051 

02 

06 

LA 

CADDO  PARISH* 

220361 01 SOB 

09-Aug-96 

R6-96-08-081 

02 

06 

LA 

CALCASIEU  PARISH* 

220O370225C 

10-Sep-96 

R6-96-09-025 

02 

06 

LA 

CALCASIEU  PARISH* 

2200370250C 

03-Jul-96 

R6-96-06-291 

02 

06 

LA 

CALCASIEU  PARISH* 

2200370250C 

25-Jul-96 

R6-96-07  307 

02 

06 

LA 

CALCASIEU  PARISH* 

2200370250C 

31-Jul-96 

R6-96-07-401 

02 

06 

LA 

CALCASIEU  PARISH* 

2200370250C 

lO-Oct-96 

R6-96-09-301 

02 

06 

LA 

CALCASIEU  PARISH* 

2200370250C 

lO-Oct-96 

R6-96- 10-095 

02 

06 

LA 

CALCASIEU  PARISH* 

220O370250C 

ll-Oct-96 

R6-96-10-132 

01 

06 

LA 

CALCASIEU  PARISH* 

2200370275C 

11-Jul-96 

R6-96-07-085 

02 

06 

LA 

CALCASIEU  PARISH* 

220O370350B 

16-Jul-96 

R6-96-06-288 

02 

06 

LA 

CALCASIEU  PARISH* 

2200370350B 

03-Jul-96 

R6-96-06-340 

02 

06 

LA 

CALCASIEU  PARISH* 

220O370350B 

1  9-Jul-96 

R6-96-07-177 

01 

06 

LA 

CALCASIEU  PARISH* 

2200370350B 

31-Jul-96 

R6-96-07-374 

01 

06 

LA 

CALCASIEU  PARISH* 

2200370350B 

31-Jul-96 

R6-96-07-382 

01 

06 

LA 

CALCASIEU  PARISH* 

2200370350B 

06-Aug-96 

R6-96-08-051 

01 

06 

LA 

CALCASIEU  PARISH* 

2200370375B 

26-Jul  96 

R6-96-07-286 

02 

06 

LA 

CALCASIEU  PARISH* 

22003 704 OOC 

06-Aug-96 

R6-96-08-054 

02 

06 

LA 

CALCASIEU  PARISH* 

220O37040OC 

1 0-Oct  96 

R6-96- 10-094 

02 

06 

LA 

CALCASIEU  PARISH* 

22003 7062SB 

23-Aug-96 

R6-96-08-212 

02 

06 

LA 

CALCASIEU  PARISH* 

22003 70625B 

05-S»p96 

R6  9608-354 

02 

06 

LA 

CALDWELL  PARISH* 

220044001 OA 

01-Jul-96 

R6-96-06-204 

02 

06 

LA 

DENHAM  SPRINGS.  CITY  OF 

2201160OO5B 

05-NOV-96 

R6-96-1 0-380 

02 

06 

LA 

EAST  BATON  ROUGE  PARISH 

22005800 IOC 

24-Jul-96 

R6-96-07-069 

02 

06 

LA 

EAST  BATON  ROUGE  PARISH 

22005800900 

02-Dec-96 

R6-961 1-305 

02 

06 

LA 

EAST  BATON  ROUGE  PARISH 

22OO580O95D 

13-Sep-96 

96-06-377A 

01 

06 

LA 

EAST  BATON  ROUGE  PARISH 

2200580095D 

24Sep-96 

R6-96-09-262 

02 

06 

LA 

EAST  BATON  ROUGE  PARISH 

2200580095D 

27-NOV-96 

R6-96-1 1-270 

02 

06 

LA 

EAST  BATON  ROUGE  PARISH 

22005800950 

27-NOV-96 

R6-96-1 1-271 

02 

06 

LA 

EAST  BATON  ROUGE  PARISH 

22005801 10D 

1 8-Jul-96 

96-06-407A 

01 

06 

LA 

EAST  BATON  ROUGE  PARISH 

22005801 10D 

23-Sep-96 

96-06-448A 

01 

06 

LA 

EAST  BATON  ROUGE  PARISH 

2200S80110D 

1 7-Dec-96 

97-06-1  lOA 

02 

06 

LA 

EAST  BATON  ROUGE  PARISH 

22005801 lOD 

21 -Oct  96 

R6-96-10-312 

02 

06 

LA 

EAST  BATON  ROUGE  PARISH 

22005801150 

18-DOC-96 

97  06-123A 

01 

06 

LA 

EAST  BATON  ROUGE  PARISH 

22005801150 

lO-Oct-96 

R6-96-10-134 

02 

06 

LA 

EVANGELINE  PARISH* 

220O640O06B 

06-Aug-96 

R6-96-07-280 

02 

06 

LA 

EVANGELINE  PARISH* 

2200640006B 

06  Aug-96 

R6-96-07-329 

02 

06 

LA 

EVANGELINE  PARISH* 

2200640006B 

1 1  -Sep-96 

R6-96-09-100 

02 

06 

LA 

GONZALES,  CITY  OF 

2200150005C 

Ol-Oct-96 

R6-96-09-318 

02 

06 

LA 

GRETNA,  CITY  OF 

22051C0145E 

25-NOV-96 

R6-96-10-135 

02 

06 

LA 

HAMMOND,  CITY  OF 

2202080001 C 

1 7-Jul-96 

R6-96-07-153 

08 

06 

LA 

IBERIA  PARISH* 

22007801 20D 

05-NOV-96 

R6-96- 10-405 

02 

06 

LA 

IBERIA  PARISH* 

22007801 25C 

04-Dec  96 

R6-96-11-169 

02 

06 

LA 

IBERIA  PARISH* 

22007801 50C 

26-Sep-96 

R6-96-09-277 

02 
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06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

JEFFERSON  PARISH* 

JEFFERSON  PARISH* 

LAFAYETTE  PARISH* 

LAFAYETTE  PARISH* 

LAFAYETTE  PARISH* 

LAFAYETTE  PARISH* 

LAFAYETTE  PARISH* 

LAFAYETTE  PARISH* 

LAFAYETTE  PARISH* 

LAFAYETTE  PARISH* 

LAFAYETTE  PARISH* 

LAFAYETTE  PARISH* 

LAFAYETTE,  CITY  OF 

LAFAYETTE,  CITY  OF 

LAFAYETTE,  CITY  OF 

LAFAYETTE,  CITY  OF 

LAFAYETTE,  CITY  OF 

LAFAYETTE,  CITY  OF 

LAKE  CHARLES,  CITY  OF 

LIVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

UVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

UVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

UVINGSTON  PARISH* 

UVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

UVINGSTON  PARISH* 

UVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

UVINGSTON  PARISH* 

UVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

MOREHOUSE  PARISH* 

MORINGSPORT,  TOWN  OF 

OUACHITA  PARISH* 

OUACHITA  PARISH* 

OUACHITA  PARISH* 

RAPIDES  PARISH* 

RARDES  PARISH* 

RAPIDES  PARISH* 

RICHLAND  PARISH* 

RICHLAND  PARISH* 

RICHLAND  PARISH* 

SCOTT,  CITY  OF 

SHREVEPORT,  CITY  OF 

SHREVEPORT,  CITY  OF 

SHREVEPORT,  CITY  OF 

SHREVEPORT,  CITY  OF 

SHREVEPORT,  CITY  OF 

SHREVEPORT,  CITY  OF 

SHREVEPORT,  CITY  OF 

SHREVEPORT,  CITY  OF 


22051C0030E 

22051C0135E 

22055C0010G 

22055C0O10G 

22055C0040G 

22055C0045G 

22055C0060G 

22055C0065G 

22055C006SG 

22O55C0O65G 

22055C0070G 

22055C0075G 

22055C0030G 

22055C0045G 

22055C0065G 

22055C0065G 

2205SC0065G 

22055C0065G 

220040001 OD 

2201130025B 

2201130025B 

2201130025B 

2201130025B 

2201130025B 

2201130O25B 

2201130025B 

2201130025B 

2201130025B 

2201130025B 

2201130025B 

2201130025B 

2201 1 30025B 

2201130025B 

2201130025B 

2201130025B 

2201130100B 

22011 301 OOB 

22011 301 OOB 

22011301008 

22011301006 

2201 1301 508 

22036702758 

220339 

22073C0045E 

22073C0050E 

22073C0O7OE 

22014501758 

2201 4501 75B 

22014502558 

220154      B 

220154      8 

220154      8 

22055C0045G 

22003600100 

220036001 OD 

220036001 00 

22003600100 

220036001 8C 

2200360023C 

2200360027C 

22003600280 


OS-Jul-96 

06-Aug-96 

1 7-Oct-96 

21-NOV-96 

lO-Oct-96 

1 3-NOV-96 

27-NOV-96 

25-Jul-96 

25-Sep-96 

20-NOV-96 

09-Sep-96 

31-Oct-96 

08-Jul-96 

27-NOV-96 

05-Jul-96 

09-Aug-96 

31-Oct-96 

1 0-Oct-96 

25-NOV-96 

09-Aug-96 

06-Aug-96 

09-Aug-96 

1  5-Aug-96 

1 5-Aug-96 

23-Aug-96 

05-Sep-96 

26-Sep-96 

04-Oct-96 

1 0-Oct-96 

1 0-Oct-96 

1  7-Oct-96 

23-Oct-96 

24-Oct-96 

I  9-Dec-96 
1 9-Dec-96 
24-Jul-96 
26-Jul-96 
22-Aug-96 
25-Sep-96 
04-Oct-96 
25-Sep-96 
31-Jul-96 
08-Jul-96 

I I  -Oct-96 
23-0«c-96 
28 -Aug-96 
21-NOV-96 
21-NOV-96 
20-Aug-96 
23-Aug-96 
28-Aug-96 
05-NOV-96 
02-0ec-96 
05-Jul-96 
11-Jul-96 
31-Jul-96 
05-Aug-96 
1 6-D«c-96 
1 6-Oct-96 
1 2-S«p-96 
05-Jul-96 


R6-96-06-307 

R6-96-08-019 

R6-96-10-197 

R8-96-1 1-157 

R6-96- 10-092 

R6-96-1 1-071 

R6-96-1T0299 

R6-96-07-302 

R6-96-09-274 

R6-96-1 1-070 

R6-96-09-051 

R6-96- 10-000 

R6-96-07-046 

R6-96-1 1-283 

R6-96-06-339 

R6-96-08-089 

R6-96- 10-000 

R6-96- 10-093 

R6-96-1 1-161 

R6-96-08-000 

R6-96-O8-048 

R6-96-08-079 

R6-96-08-129 

R6-96-08-152 

R6-96-08-2B3 

R6-96-08-362 

R6-96-09-317 

R6-96-1 0-063 

R6-96-1 0-086 

R6-96- 10-096 

R6-96-10-182 

R6-96- 10-345 

R6-96-1 0-369 

R6-96-12-0P0 

R6-96-1 2-052 

R6-96-07-202 

R6-96-07-321 

R6-96-08-204 

R6-96-09-268 

R6-96- 10-066 

R6-96-09-214 

R6-96-07-375 

R6-96-07-005 

R6-96-10-131 

97-06-082A 

R6-96-08-259 

R6-96-1 1-128 

R6-96-1 1-152 

R6-96-08-114 

R6-96-08-208 

R6-96-08-301 

R6-96-1 0-257 

R6-96-1 1-302 

R6-96-06-294 

R6-96-07-074 

R6-96-07-391 

R6-96-08-013 

R6-96-1  2-008 

R6-96-10-138 

96-06-485P 

R6-96-06-289 


02 

08 

02 

02 

08 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

08 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

08 

02 

02 

08 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

06 

02 
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06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

LA 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT.  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT.  CITY  OF 
SHREVEPORT,  CITY  OF 
ST.  BERNARD  PARISH* 
ST.  LANDRY  PARISH  • 
ST.  MARTIN  PARISH  ♦ 
ST.  TAMMANY  PARISH* 
ST.  TAMMANY  PARISH* 
ST.  TAMMANY  PARISH* 
ST.  TAMMANY  PARISH* 
ST.  TAMMANY  PARISH* 
ST.  TAMMANY  PARISH* 
ST.  TAMMANY  PARISH* 
ST.  TAMMANY  PARISH* 
ST.  TAMMANY  PARISH* 
ST.  TAMMANY  PARISH* 
ST.  TAMMANY  PARISH* 
ST.  TAMMANY  PARISH* 
ST,  TAMMANY  PARISH* 
SULPHUR,  CITY  OF 
TANGIPAHOA  PARISH* 
TANGIPAHOA  PARISH* 
TERREBONNE  PARISH* 
VOYELLES  PARISH* 
ALBUQUERQUE,  CITY  OF 
ALBUQUERQUE,  CITY  OF 
ALBUQUERQUE,  CITY  OF 
ALBUQUERQUE,  CITY  OF 
ALBUQUERQUE,  CITY  OF 
ALBUQUERQUE,  CITY  OF 
ALBUQUERQUE,  CITY  OF 
ALBUQUERQUE,  CITY  OF 
AZTEC,  CITY  OF 
BELEN,  CITY  OF 
BERNALILLO  COUNTY  * 
BERNALILLO,  TOWN  OF 
CORRALES,  VILLAGE  OF 
DONA  ANA  COUNTY  * 


22003600280 

08-Jul-96 

R6-9607-0O0 

02 

22003600280 

05-Jul-96 

R6-96-07-002 

02 

220O36OO28D 

05-Jul-96 

R6-96-07-003 

02 

2200360028D 

05-Jul-96 

R6-96-07-0O4 

02 

2200360028D 

07-Aug-96 

R6-96-08-063 

02 

2200360028D 

28-Aug-96 

R6-96-08-263 

02 

2200360028D 

04-Sep-96 

R6-96-08-353 

02 

2200360028D 

24-Sep-96 

R6-96  09-101 

02 

2200360028D 

1  7-0ct-96 

R6-96-10-215 

02 

2200360029D 

05-NOV-96 

R6-96-1 0-401 

02 

220O36OO29D 

02-Dec-96 

R6-96-1 1-321 

.02 

22003 60030D 

15-Aug-96 

R6-96-08-119 

02 

220O36O030D 

17:Dec-96 

R6-96-1 0-445 

02 

2200360030D 

13-NOV-96 

R6-96-n-150 

02 

2200360030D 

17-Dec-96 

R6-96-1 1-332 

02 

2200360033D 

13-Sep-96 

96-06-467A 

01 

2200360033D 

22-Aug-96 

R6-96-08190 

01 

2 2003 6003 3D 

11-Sep-96 

R6  96-09-083 

01 

2200360O33D 

25-Sep-96 

R6-96-09-275 

01 

2200360033D 

07-NOV-96 

R6-96-1 1-037 

02 

2200360034D 

05-Jul-96 

R6-96-06-283 

02 

2200360034D 

03-JUI-96 

R6-96-06-290 

02 

2200360034D 

26-Jul-96 

R6-96-07-323 

02 

2200360034D 

26-Jul-96 

R6-96-07-326 

02 

2200360034D 

06  Aug-96 

R6-96-08-018 

02 

220O360O35D 

13-Aug-96 

R6-96-08  103 

02 

2252040295B 

15-Aug-96 

R6  96-07  205 

01 

220165020OC 

08-JUI-96 

R6-96-07-006 

02 

2201780025B 

22-Aug-96 

R6-96-08-061 

02 

2252050O50C 

24-Sep-96 

R6-96-09-049 

02 

2252050O65B 

26-Aug-96 

R6-96-08-238 

02 

22520501 75C 

20-Aug-96 

R6-96-08-112 

02 

22520502 IOC 

05  Jul-96 

R6-96-06-161 

02 

2252050245C 

10-Jul-96 

R6-96-07089 

02 

2252050245C 

17-Oct-96 

R6-96-10-211 

02 

2252050300C 

1 1  -Jul-96 

R6-96-04  165 

02 

2252050360C 

24-Jul-96 

R6-96-O7-203 

02 

2262050360C 

06-Aug-96 

R6-96-08  034 

02 

2252050360C 

11-Oct-96 

R6-96-10-130 

02 

225205041 OC 

19-Jul-96 

R6-96-07-179 

02 

225205041 OC 

24-Jul-96 

R6-96-07-206 

02 

225205041 OC 

26-Aug-96 

R6-96-08-247 

02 

220041 0001 B 

29-JUI-96 

R6  96-04-255 

01 

2 202060205 D 

17-DOC-96 

97-06-126A 

02 

2202060205D 

1 1  -Sep-96 

R6  96-09-089 

02 

2252060430C 

05-Sep-96 

R6  96-09-007 

02 

22001900758 

250ct-96 

R6-96-1 0-373 

08 

350002002 1C 

04  Sep-96 

R69608  293 

02 

3500020021 C 

09-S«p-96 

R6  96-09-031 

02 

3500020021 C 

09-Sep-96 

R6-96-09-032 

02 

350002002 1C 

09-Sep-96 

R6  96-09-033 

02 

35001 COOOO 

07-NOV-96 

R6  96-11  058 

02 

35001 C0108D 

20-Dec-96 

97-06-045P 

06 

35001C0141D 

23Sep  96 

9606423P 

05 

35001 C0339D 

04  Dec  96 

R6  96-12-005 

02 

3500650005B 

10  Sep  96 

R6  9609  000 

02 

3500880000 

17-Dec-96 

97  06-03  7  A 

01 

35OO1C01O8D 

20-Dec-96 

97-06-045P 

06 

35043C0908C 

03-Sep-96 

R6-96-08-281 

01 

35043C0914C 

14-Aug-96 

96-06-436A 

01 

35013C0518F 

28-Aug-96 

R6  9608-273 

02 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

NM 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06. 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

HOBBS,  CITY  OF 
H0B8S,  CITY  OF 
HOBBS,  CITY  OF 
LAS  CRUCES,  CITY  OF 
LAS  CRUCES,  CITY  OF 
LAS  CRUCES,  CITY  OF 
LAS  CRUCES,  CITY  OF 
LAS  CRUCES,  CITY  OF 
RIO  RANCHO,  CITY  OF 
SAN  JUAN  COUNTY  * 
SAN  JUAN  COUNTY  * 
VALENCIA  COUNTY  * 
VALENCIA  COUNTY  * 
ARDMORE,CITY  OF 
BETHEL  ACRES,  TOWN  OF 
BIXBY,  TOWN  OF 
BIXBY,  TOWN  OF 
BIXBY,  TOWN  OF 
BIXBY,  TOWN  OF 
BIXBY,  TOWN  OF 
BROKEN  ARROW,  CITY  OF 
BROKEN  ARROW.  CITY  OF 
BROKEN  ARROW,  CITY  OF 
BROKEN  ARROW,  CITY  OF 
BROKEN  ARROW,  CITY  OF 
CATOOSA,  CITY  OF 
CHOCTAW.  CITY  OF 
CHOCTAW,  CITY  OF 
CLEVELAND  COUNTY* 
COMANCHE  COUNTY  * 
COMANCHE  COUNTY  • 
CRAIG  COUNTY* 
CREEK  COUNTY* 
CREEK  COUNTY* 

CREEK  COUNTY* 

DEL  CITY,  CITY  OF 

DELAWARE  COUNTY  * 

EDMOND,  CITY  OF 

EDMOND,  CITY  OF 

EDMOND.  CITY  OF 

EDMOND.  CITY  OF 

EDMOND,  CITY  OF 

EDMOND,  CITY  OF 

GLENPOOL,  TOWN  OF 

GLENPOOL,  TOWN  OF 

GLENPOOL,  TOWN  OF 

GRADY  COUNTY* 

GRADY  COUNTY* 

JENKS,  CITY  OF 

JENKS,  CITY  OF 

KAY  COUNTY* 

LAWTON,  CITY  OF 

LAWTON.  CITY  OF 

LAWTON,  CITY  OF 

LAWTON,  CITY  OF 

LAWTON.  CITY  OF 

LE  FLORE  COUNTY  * 

LEXINGTON.  CITY  OF 

MAYES  COUNTY* 

MAYES  COUNTY* 

MCALESTER,  CITY  OF 


350029001 5B 

06-Aug-96 

R6-9608-055 

02 

350029001 5B 

06-Aug-96 

R6-9B-08-056 

02 

350029001 5B 

02-Oct-96 

R6-96-10-016 

02 

35013C0518F 

30  Aug-96 

R6-96-08-109 

02 

35013C0631E 

05-Jul-96 

R6-96-06-338 

08 

35013C0631E 

1 9-JUI-96 

R6-96-07-196 

08 

35013C0631E 

26-Aug-96 

R6-96-08-235 

02 

35013C0631E 

26-Aug-96 

R6-96-08-235 

02 

35043C0900C 

23-Aug-96 

96-06-450P 

06 

35006401508 

04-Sep-96 

R6-96-08-336 

02 

35006405508 

21-NOV-96 

R6-96-1 0-264 

02 

35008601 85C 

09-Aug-96 

R6-96-06-292 

02 

35008601 85C 

26-Aug-96 

R6-96-08-274 

02 

40003 10005B 

20-NOV-96 

R6-96-11-173 

02 

40125C0095D 

25-NOV-96 

R6-96-1 1-257 

02 

40020700058 

30-Aug-96 

R6-96-08-294 

02 

40020700058 

24-Sep-96 

R6-96-09-289 

02 

40O207OO05B 

03-Oct-96 

R6-96- 10-021 

02 

40020700058 

25-NOV-96 

R6-96- 11-265 

02 

40020700108 

07-NOV-96 

R6-96-1 1-080 

02 

4002360002C 

25-Jul-96 

R6-96-07-317 

02 

40O2360OO4D 

03-Dec-96 

97-06-054A 

01 

40O2360OO4D 

23-Aug-96 

R6-96-08-000 

02 

40023600070 

23-Aug-96 

R6-96-08-216 

02 

400236001 OD 

11-Dec-96 

R6-96-12-120 

02 

40O1850OO3D 

25-NOV-96 

R6-96-11.269 

02 

40035700058 

1  7-JUI-96 

R6-96-07-149 

02 

400357001  OB 

26-Sep-96 

R6-96-09-312 

02 

40047501 50B 

1 5-Oct-96 

R6-96-10-120 

01 

4OO31C0229C 

10-Oct-96 

R6-96-10-117 

02 

40031C0262C 

08-Jul-96 

R6-96-07-012 

02 

40054001 50A 

18 -Sep-96 

96-06-44  2A 

02 

400490OOO8B 

30-Aug-96 

R6-96-08-295 

02 

400490O0O8B 

1 2-Sep-96 

R6-96-08-298 

02 

40O4900OO8B 

1 2-Sep-96 

R6-96-09-134 

02 

4002330003D 

04-N0V-96 

R6-96-1 0-430 

02 

4005020O02B 

25-S«p-96 

R6-96-09-232 

02 

40025 20005B 

03JUI-96 

R6-96-06-304 

02 

40025200T0B 

20-NOV-96 

97-06-062A 

02 

4002520020B 

20-Aug-96' 

R6-96-08-136 

02 

40O2520O20B 

18-Dec-96 

R6-96-12-163 

02 

4002520O25D 

1 7-Oct-96 

96-06-543A 

02 

4002520O40B 

08-Jul-96 

R6-96-07-047 

02 

4002080001 D 

1 1  -Jul-96 

R6-96-07-091 

02 

4002080001 D 

20-Aug-96 

R6-96-08-182 

02 

4002080001 D 

1 7-DOC-96 

R6-96- 12-000 

02 

40048301 20D 

05-Sep-96 

R&«6-08-210 

02 

40048301 20D 

05-Sep-96 

R6-96-08-21 1 

02 

4002090001 B 

26-NOV-96 

R6-96-1 1-280 

02 

40020900058 

1 7-Dec-96 

R6-96-12-069 

02 

40047701 50A 

11Sep-96 

R6-96-09-102 

02 

40031C0232C 

05-Jul-96 

R6-96-06-150 

02 

4OO31C0232C 

04-Sep-96 

R6-96-08-345 

02 

40031C0232C 

04-Sep-96 

R6-96-08-350 

02 

40031C0253D 

30-AUB-96 

96-06-446P 

OS 

40031C0253D 

1 9-Dec-96 

R6-96-1 2-000 

02 

4004840011 A 

19-Jul-96 

R6-96-07-201 

02 

40004300010 

17-Oec-96 

R6-96-12-042 

08 

4004S80O02B 

1 7-D«c-96 

R6-96- 12-068 

02 

40045800058 

1  2-Jul-96 

R6-96-07-107 

02 

4001 700O05C 

25-NOV-96 

97-06 -049A 

02 

IMI 
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06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

MCALESTER,  CITY  OF 
MCCLAIN  COUNTY* 
MIAMI.  CITY  OF 
MIDWEST  CITY,  CITY  OF 
MOORE,  CITY  OF 
MOORE,  CITY  OF 
MUSKOGEE  COUNTY  • 
MUSKOGEE  COUNTY  • 
MUSKOGEE  COUNTY  * 
MUSKOGEE  COUNTY  * 
NEWCASTLE,  TOWN  OF 
NORMAN, CITY  OF 
NORMAN, CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  C:TY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  COUNTY* 
OKLAHOMA  COUNTY* 
OSAGE  COUNTY* 


4001 70OOO5C 

1  2-Jul-96 

R6-96-07-105 

02 

40053801 05B 

26Sep-96 

R6-96-09-323 

02 

40015700030 

1 6-Aug-96 

96-06-38  IP 

05 

40O4O5OO1OE 

29-AU0-96 

R6-9608-329 

02 

4000440001 E 

16-Dac-96 

R6-96-12-117 

02 

400O440O03D 

1 9NOV-96 

R6-96-1 0-388 

02 

40101C0107D 

23-AU0-96 

R6-96-08-219 

02 

40101C0126D 

21-NOV-96 

R6-96-1 1-250 

08 

40101C0128D 

20-NOW-96 

R6-96- 11-000 

02 

40101C0131D 

05-NOV-96 

R6-96-1 0-391 

02 

4001 030007 E 

04-DOC-96 

R6-96-1  2-009 

02 

400046001 OB 

1 9-Dec-96 

R6-96-1  2-000 

02 

40004600808 

11-Oct-96 

R6-9610-157 

02 

405378008 OC 

25-Jul-96 

96-06-320A 

02 

40537801  IOC 

29-Jul-96 

R6-96-07-343 

02 

40537801  IOC 

30-Aug-96 

R6-96-08-270 

02 

40537801  IOC 

02-Oct-96 

R6-96  09-018 

02 

4053780nOC 

08-Oct-96 

R6-96- 10-099 

02 

40537801  IOC 

08  Oct-96 

R6-96-10-102 

02 

40537801  IOC 

04-N0V-96 

R6-96-1 0-398 

02 

40537801  IOC 

05-NOV-96 

R6-96-1 0-448 

02 

40537801  IOC 

1  9-NOV-96 

R6-96-1 1-130 

02 

40537801300 

06-Aug  96 

R6  9608-062 

02 

40537801 40C 

16-Aug-96 

R6-96-08-130 

02 

40537801 40C 

08-Oct-96 

R6-96-10  100 

02 

40537801 600 

01-Jul-96 

R6-96-06-278 

02 

40537801600 

26-Jul-96 

R6-96-07-324 

02 

40537801600 

04-Sep-96 

R6-96-08-347 

02 

40537801600 

04-NOV-96 

R6-96  10-375 

02 

40537801 70E 

29-Jul-96 

R6-96-07-341 

02 

40537801 70E 

16  Aug  96 

R6  96-08-131 

02 

40537801 70E 

29-Aug-96 

R6-96-68  260 

02 

40537801 70E 

24-Sep-96 

R6-96-09-245 

02 

40537801 70E 

11 -Doc -96 

R6-96-1  2-000 

02 

40537801 70E 

1 1  -Oct  96 

R6-96-156 

02 

40537801 75F 

1 7-Dec-96 

R6-96-1 2-149 

02 

40537801 90F 

02-Jul-96 

R6-96-06-303 

02 

40537801 90F 

11-Jul-96 

R6  96-07-080 

02 

40537801 90F 

04-S«p-96 

R6-96-08-349 

02 

40537801 90F 

04-Oct-96 

R6-96-09-045 

02 

40537801 90F 

11-Sep-96 

R6  96-09-117 

02 

40537801 90F 

12  Sep  96 

R6-96  09-135 

02 

40537801 90F 

04-NOV-96 

R6-96- 10-376 

02 

40537801 90F 

07Nov96 

R6-96-1 14577 

02 

40537801 90F 

16-Dec-96 

R6-96-12-118 

02 

40537801 95C 

04-Sep96 

R6-9608-348 

02 

40537801 95C 

04-S«p-96 

R6-96-08-352 

02 

40537801 95C 

09-Oct96 

R6  96-10-097 

02 

40537801 95C 

16-Oct-96 

R6-96-10-172 

02 

40537801 95C 

21 -Nov  96 

R6-96-11  249 

02 

40537802000 

19-N0V-96 

R6-96-1 1-121 

02 

4053780205D 

25-Jul-96 

R6  96-07  299 

08 

4053780205D 

21-Aug-96 

R6-9608  205 

02 

405378022SE 

02-Oac-96 

R6-96-1 1-320 

02 

4053780255C 

04-Oct-96 

R6-96-09-242 

02 

4053780265D 

08 -Oct  96 

R6  96  10-098 

02 

4063780275C 

25-Jul-96 

R6-96-07-315 

02 

4053780275C 

26-Aug-96 

R6  96-08-231 

02 

400466021 5B 

23-AU0-96 

R6-96-08-206 

02 

40O4660220B 

02 -Dec  96 

R6-96-1 1-330 

02 

4001460650C 

21 -Oct-96 

R6-96-1 0-272 

02 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 
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06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

OK 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

OTTAWA  COUNTY  * 
OTTAWA  COUNTY  * 
PRAGUE,  CITY  OF 
ROGERS  COUNTY* 
ROGERS  COUNTY*     ' 
ROGERS  COUNTY* 
ROGERS  COUNTY* 
ROGERS  COUNTY* 
ROGERS  COUNTY* 
ROGERS  COUNTY* 
ROGERS  COUNTY* 
ROGERS  COUNTY* 
ROGERS  COUNTY* 
SEMINOLE,  CITY  OF 
SHAWNEE,  CITY  OF 
SHAWNEE,  CITY  OF 
SHAWNEE,  CITY  OF 
STILLWATER,  CITY  OF 
STILLWATER,  CITY  OF 
STILLWATER,  CITY  OF 
STRINGTOWN,  TOWN  OF 
TECUMSEH,  CITY  OF 
TULSA  COUNTY  * 
TULSA  COUNTY  * 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
TULSA,  CITY  OF 
UNION  CITY,  TOWN  OF 
WAGONER  COUNTY* 
WAGONER  COUNTY* 
WAGONER  COUNTY* 
WAGONER  COUNTY* 
WAGONER  COUNTY* 
WAGONER  COUNTY* 
WAGONER  COUNTY* 
YUKON,  CITY  OF 
YUKON,  CITY  OF 
YUKON,  CITY  OF 
ABILENE,  CITY  OF 
ALLEN,  CITY  OF 
ALLEN,  CITY  OF 
ALLEN,  CITY  OF 
ALLEN,  CITY  OF 
ALLEN,  CITY  OF 
AMARILLO,  CITY  OF 


4001 540025 B 

16-Aug-96 

96-06-38  IP 

06 

^^^"" 

4001 5401  SOB 

15-Oct-96 

R6-96-10-164 

02 

4004350005B 

1 6-Dec-96 

R6-96-1  2-053 

02 

405379O025B 

07-NOV-96 

R6-96- 11-062 

02 

4053790075B 

lO-Oct-96 

R6-96-10-161 

02 

40537901 OOB 

11-Jul-96 

R6-96-07-0OO 

02 

40537901 OOB 

27-NOV-96 

R6-96-1 1-301 

02 

40537901 05B 

16-Jul-96 

R6-96-07-062 

02 

40537901 05B 

1 6-Jul-96 

R6-96-07-135 

02 

40537901058 

02-Oct-96 

R6-96-1 0-002 

02 

40537901058 

1 6Dec-96 

R6-96- 12-057 

02 

40537901 60B 

1 7-Dec-96 

R6-96-12-013 

02 

40537902008 

26-NOV-96 

R6-96-11-2 

02 

4O133CO068C 

1 1  -Oct-96 

R6-96-10-160 

02 

40125C0100D 

31-Jul-96 

R6-96-07-331 

02 

40125C0101D 

30-Aug-96 

R6-96-08-279 

02 

40125C0101D 

16-Dec-96 

R6-96-12-116 

02 

4053800004D 

27-Sep.96 

96-06-383P 

05 

405380O0O4D 

06-AUO-96 

R6-96-08-036 

08 

405380OOO5D 

07-NOV-96 

R6-96-1 1-056 

02 

4003290001 A 

20-NOV-96 

R6-96-1 1-166 

02 

40125C0113D 

24-JUI-96 

R6-96-07-213 

02 

40046200408 

08-Jul-96 

R6-96-07-010 

02 

400462021  OB 

20-Aug96 

R6-96-08-179 

02 

40538 10040F 

24-Jul-96 

R6-96-07-215 

08 

. 

405381 0045F 

06-Aug-96 

R6-96-08-039 

02 

40538 10045F 

07-NOV-96 

R6-96- 10-023 

02 

40538 10045F 

17  Oct-96 

R6-96-10-192 

02 

40538 10045F 

19-D»c-96 

R6-96-12-000 

02 

40538 10060F 

31-Jul-96 

R6-9607-398 

02 

405381 0065G 

23-Aug-96 

R6-96-07-362 

08 

40538 10065G 

09-Sep-96 

R6-96-09-050 

02 

40538 10065G 

11Sep-96 

R6-96-09-129 

02 

40538 10065G 

10-Oct-96 

R6-96-10-144 

08 

40538 10070G 

1 7-JUI-96 

R6-96-07-148 

02 

405381 0070G 

23-Oct-96 

R6-96-1 0-368 

02 

405381 0085G 

26-Sep-96 

R6-96-09-000 

08 

405381 0085G 

2,3-Oct  96 

R6-96  10  340 

02 

405381 O09OF 

13-Aug-96 

R6-96-08-102 

02 

40538 10090F 

09-Sep-96 

R6-96-09-044 

02 

40538 10090F 

11-Sep-96 

R6-96-09-109 

02 

40538 10090F 

21 -Oct-96 

R6-96- 10-258 

02 

- 

40538 10090F 

13-NOV-96 

R6-96- 12-241 

02 

400334   A 

13-Aug-96 

R6-96-08-101 

02 

40021500278 

24-Jul-96 

R6-96-07-277 

02 

4002150029B 

29-Jul-96 

R6-96-07-351 

02 

40021500338 

15-Oct-96 

R6-96-10-175 

02 

400215O043B 

18-Oct-96 

96-06-456P 

06 

40021500608 

lO-Sep-96 

R6-96-09-079 

02 

40021500608 

02-Dec-96 

R6-96-1 0-397 

02 

40021501  258 

18-Oct-96 

96-06-456P 

06 

40002800058 

07-NOV-96 

R6-96  11-083 

02 

4000280010B 

25-NOV-96 

97-06-043A 

01 

40002800108 

25-NOV-96 

97-06-072A 

01 

4854500P25C 

20-Aug-96 

R6-96-08-147 

02 

48085C0435G 

09-Aug-96 

R6-96-08-075 

08 

48085C0435G 

08-Aug-96 

R6-96-08-083 

08 

48085C0435G 

03-Sep-96 

R6-96-08-302 

02 

48085C0435G 

1 3-NOV-96 

R6-96-1 1-078 

02 

48085C0455G 

lO-Sep-96 

R6-96-08-324 

02 

4805290O33A 

04-Sep-96 

R6-96-06.185 

02 

(Ml 
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06 

TX 

ANGLETON,  CITY  OF 

48039C0445H 

1  7-Dec-96 

97-06-1 17A 

02 

06 

TX 

ANNA,  CITY  OF 

48085COOOO 

26-NOV-96 

R6-96-1 1-273 

02 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0318H 

30-Oct  96 

96-06-398P 

OS 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0319H 

30-Oct-96 

96  06-398P 

05 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0319H 

12-Jul-96 

R6-96-07-093 

02 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0337H 

15-Aug-96 

96-06-440A 

01 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0339H 

18-NOV-96 

96-06  464P 

06 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0427H 

15  Jul-96 

9606329P 

05 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0429H 

15-Jul-96 

96-06-329P 

05 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0429H 

22-Aug-96 

R6-96-08-188 

02 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0429H 

24-Sep96 

R6-96-08-328 

02 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0431H 

15-Jul-96 

96-06  329P 

05 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0431H 

30-OCI-96 

9606-398P 

05 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0433H 

15-Jul-96 

96-06-329P 

05 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0433H 

26-NOV-96 

97-06-046P 

06 

06 

TX 

ARLINGTON.  CITY  OF 

48439C0433H 

24Jul-96 

R6-96-07-164 

02 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0437H 

21 -Oct  96 

R6-96-10-214 

02 

06 

TX 

ARLINGTON.  CITY  OF 

48439C0440H 

01 -Jul-96 

R6-96-06-297 

02 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0441H 

12-Nov  96 

R6-96-1 1-061 

02 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0441H 

18-Nov  96 

R6  96  11-127 

02 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0443H 

26-Sep-96 

R6-96-09-324 

02 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0444H 

04-Oct-96 

R6-96-10  049 

02 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0453H 

03-Oct-96 

R6-96-1 0-020 

02 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0462H 

08-0ct-96 

96-06-501 P 

05 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0463H 

26-NOV-96 

R6-96-1  1-134 

02 

06 

TX 

ARLINGTON,  CITY  OF 

48439C0464H 

n-Oct-96 

R6-96-09-325 

02 

06 

TX 

AUSTIN.  CITY  OF 

48453C0125E 

26-NOV-96 

R6-96-n-143 

02 

06 

TX 

AUSTIN,  CITY  OF 

48453C0150E 

18-Dec-96 

R6-96-12  092 

02 

06 

TX 

AUSTIN,  CITY  OF 

48453C0170E 

23-Oct  96 

R6-96-1 0-347 

02 

06 

TX 

AUSTIN.  CITY  OF 

48453C02OOE 

29-AUQ-96 

R6  9608-288 

02 

Q6 

TX 

AUSTIN,  CITY  OF 

48453C0200E 

09-Sep-96 

R6-96-09-030 

02 

06 

TX 

AUSTIN,  CITY  OF 

48453C0200E 

24-Oct-96 

R6-96-1 0-326 

02 

06 

TX 

AUSTIN,  CITY  OF 

48453C0205E 

17-Oct-96 

97-06-003A 

02 

06 

TX 

AUSTIN,  CITY  OF 

48453C0205E 

05-JUI-96 

R6-96-06-277 

02 

06 

TX 

AUSTIN,  CITY  OF 

48453C0205E 

26-Sep  96 

R6-96-09  279 

02 

06 

TX 

AUSTIN.  CITY  OF 

48453C0205E 

25  Sep  96 

R6-9609  299 

02 

06 

TX 

AUSTIN,  CITY  OF 

48453C0255E 

06Sep96 

96-06-283P 

06 

06 

TX 

AUSTIN,  CITY  OF 

48453C0255E 

31 -Jul-96 

R6-96-07-376 

08 

06 

TX 

AUSTIN,  CITY  OF 

48453C0255E 

13-Aua-96 

R6-96-08-107 

02 

06 

TX 

AZLE,  CITY  OF 

48439C0119H 

3O-AU0-96 

R6  96-08-325 

01 

06 

TX 

A2LE,  CITY  OF 

48439C0232H 

13-Sep-96 

R6-96-09-142 

08 

06 

TX 

BAYTOWN,  CITY  OF 

48201C0745J 

19-NOV-96 

95-06-4 16P 

05 

06 

TX 

BAYTOWN,  CITY  OF 

48201 C0955J 

07-NOV-96 

R6-96  11-063 

02 

06 

TX 

BEDFORD,  CITY  OF 

48439C0309H 

1 1  -Sep  96 

R6-96-09-113 

02 

06 

TX 

BEE  COUNTY  * 

4800260475B 

18-Dec-96 

R6-96- 10-080 

02 

06 

TX 

BENBROOK,  CITY  OF 

48439C0380H 

27-NOV-96 

R6-96  11-284 

02 

06 

TX 

BENBROOK,  CITY  OF 

48439C0390H 

15-Aug-96 

R6-96-08  135 

02 

06 

TX 

BENBROOK,  CITY  OF 

48439C0390H 

20-Aug-96 

R6-96-08-184 

02 

06 

TX 

BEXAR  COUNTY  • 

48029C0130E 

06-NOV-96 

R6  96-10-081 

02 

06 

TX 

BEXAR  COUNTY  * 

48029C0243E 

09Oct-96 

R6-96-1 0-078 

02 

06 

TX 

BEXAR  COUNTY  * 

48029C0258E 

23-Sep-96 

R6-96-09-207 

02 

06 

TX 

BEXAR  COUNTY  • 

48029C0277E 

10-Jul-96 

96  06  208P 

06 

06 

TX 

BEXAR  COUNTY  * 

48029C0301E 

25-Sep-96 

R6-96-09056 

02 

06 

TX 

BEXAR  COUNTY  * 

48029C0313E 

1 1  -Jul-96 

R6  96-07-008 

02 

06 

TX 

BEXAR  COUNTY  • 

48029C0395E 

13Sep-96 

R6-96-09-143 

02 

06 

TX 

BEXAR  COUNTY  • 

48029C0457E 

23-Sep-96 

R6-96-09-208 

02 

06 

TX 

BEXAR  COUNTY  • 

48029C0457E 

23  Sep  96 

R6  96-09-209 

02 

06 

TX 

BEXAR  COUNTY  • 

48029C0458E 

25-Jul  96 

R6-96-07-266 

02 

06 

TX 

BEXAR  COUNTY  • 

48029C0477E 

22-Oct  96 

R6-96-10-319 

02 

06 

TX 

BEXAR  COUNTY  • 

48029C0478E 

27-Aug-96 

96-06-452A 

01 

06 

TX 

BONHAM  WATER  AUTHORITY 

4815820005B 

23-Aug-96 

R6-96-07-371 

02 
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06 

TX 

BONHAM  WATER  AUTHORITY 

4815820005B 

31  ■Jul-96 

R6-96-07-372 

02 

~^^ 

06 

TX 

eONHAM  WATER  AUTHORITY 

4815820005B 

23-Aug-96 

R6-96-07-373 

02 

06 

TX 

BRAZORIA  COUNTY  • 

48039C0010H 

30-0ct-96 

96-06-502A 

01 

06 

TX 

BRAZORIA  COUNTY  • 

48039CO145H 

05-Jul-96 

R6-96-06-281 

08 

06 

TX 

BRAZOS  COUNTY  • 

48041 C0163C 

12-Sep-96 

R6-96-09-114 

02 

.06 

TX 

BRIDGEPORT.CITY  OF 

48497C0160C 

24-JUI-96 

R6-96-07-100 

02 

06 

TX 

BROWNSVILLE,  CITY  OF 

4801030005B 

03-Oct-96 

96-06-288A 

01 

06 

TX 

BROWNSVILLE,  CITY  OF 

4801 03001 OB 

11-0ct-96 

R6-96-1 0-000 

02 

06 

TX 

BROWNWOOD,  CITY  OF 

48008700020 

23-Sep-96 

R6-S6-09-218 

02 

06 

TX 

BRYAN,  CITY  OF 

48041C0141C 

23-Dec-96 

97-06-005A 

01 

06 

TX 

BURLESON,  CITY  OF 

48251C0O29H 

26-Sep-96 

R6-96-09-276 

02 

06 

TX 

BURLESON.  CITY  OF 

48251 C0033G 

20-NOV-96 

R6-96-11-133 

02 

06 

TX 

CARROLLTON,  CITY  OF 

4801670OO5G 

1 7-Jul-96 

R6-96-07-151 

02 

06 

TX 

CARROLLTON,  CITY  OF 

4801670005G 

1 7-Jul-96 

R6-96  07-169 

02 

06 

TX 

CAfiROLLTON,  CITY  OF 

.     480167000SG 

1 9- Jul-96 

R6-96-07-200 

02 

06 

TX 

CARROLLTON,  CITY  OF 

4801670OO5G 

24-Jul-96 

R6-96-07-210 

02 

06 

TX 

CARROLLTON,  CITY  OF 

4801 670005G 

23-Sep-96 

R6-96-09-231 

02 

06 

TX 

CARROLLTON,  CITY  OF 

4801 670005G 

n-Oct-96 

R6-96-10-142 

02 

06 

TX 

CARROLLTON,  CITY  OF 

4801670OO5G 

15-Oct-96 

R6-96-10-165 

02 

_ 

06 

TX 

CARROLLTON,  CITY  OF 

4801670005G 

21-Oct-96 

R6-96- 10-230 

02 

06 

TX 

CARROLLTON,  CITY  OF 

4801670005G 

22-Oct-96 

R6-96- 10-268 

02 

06 

TX 

CARROLLTON,  CITY  OF 

4801670005G 

1  2-NOV-96 

R6-96- 11-072 

02 

06 

TX 

CARROLLTON,  CITY  OF 

4801 670005G 

19-NOV-96 

R6-96-1 1-149 

02 

06 

TX 

CARROLLTON,  CITY  OF 

480167OOO5G 

27-NOV-96 

R6-96  11-282 

02 

06 

TX 

CARROLLTON,  CITY  OF 

.    4801670005G 

02-Oec-96 

R6.96-1 1-288 

02 

06 

TX 

CARROLLTON,  CITY  OF 

4801 670005G 

06-Oec-96 

R6-96  12-043 

02 

06 

TX 

CARROLLTON,  CITY  OF 

4801 670005G 

16-0«:-96 

R6-96-12-162 

02 

06 

TX 

CARROLLTON,  CITY  OF 

4801670005G 

21-NOV-96 

RR-96-1 1-246 

02 

06 

TX 

CARROLLTON,  CITY  OF 

480167O015F 

310UI-96 

R6-96-07-064 

02 

06 

TX 

CAfiROLLTON,  CITY  OF 

4801670015F 

25-Jul-96 

H6-96-07-284 

02 

06 

TX 

CARROLLTON,  CITY  OF 

4801 67001 5F 

11-Sep-96 

R6-96-09-000 

02 

06 

TX 

CARROLLTON,  CITY  OF 

4801 67001 5F 

02-Oec-96 

R6-96- 11-306 

02 

X)6 

TX 

CLEBURNE,  CITY  OF 

48251001130 

06-Sep-96 

R6-96-08-262 

02 

06 

TX 

COLLEGE  STATION,  CITY  OF 

48041 C0144C 

02-Dec-96 

R6-96-1 1-286 

02 

06 

TX 

COLLEGE  STATION,  CITY  OF 

48041 C0182C 

29-JUI-96 

R6.96-07-333 

02 

06 

TX 

COLLEYVH-LE,  TOWN  OF 

48439C0195H 

03-0ct-96 

R6-96- 10-006 

02 

06 

TX 

COLLEYVILLE,  TOWN  OF 

484a9C0215H 

18-Dec-96 

R6-96-12-087 

02 

06 

TX 

COLLEYVILLE,  TOWN  OF 

48439C0330H 

09-Aug-96 

R6-96-08-094 

02 

06 

TX 

COLUN  COUNTY* 

48085C01 25G 

19-NOV-96 

R6-96-1 1-101 

02 

06 

TX 

COLUN  COUNTY* 

48085C0305G 

06-AUB-96 

96-06-1 83P 

06 

06 

TX 

COLLIN  COUNTY* 

48085C0325G 

06-Aug-96 

96-06-183P 

06 

06 

TX 

COMAL  COUNTY* 

48S463008SC 

08-JUI-96 

R6-96.07-000 

02 

06 

TX 

COMAL  COUNTY* 

4854630085C 

08Jui-96 

R6-96-07-000 

08 

06 

TX 

COMAL  COUNTY* 

4854630085C 

08 -Jul-96 

R6-96-07-043 

08 

06 

TX 

CONROE,  CITY  OF 

4804840004D 

30-Aug-96 

H6-96-08-284 

02 

06 

TX 

COOKE  COUNTY* 

4807650008B 

20-NOV-96 

R6-96-1 1-141 

02 

06 

TX 

COPPELL,  CITY  OF 

4801 70001 OE 

09-Oct-96 

96-06-528A 

02 

06 

TX 

CORINTH,  TOWN  OF 

4811430004B 

11-Sep-96 

R6-96-O9-061 

02 

06 

TX 

CORINTH,  TOWN  OF 

4811430004B 

18-D6C-96 

R6-96-12-152 

02 

06 

TX 

CORSICANA.  CITY  OF 

480498d005A 

23-Sep-96 

R6-96-O9-210 

02 

06 

TX 

DALLAS,  CITY  OF 

4801710005C 

26-Aua-96 

R6-96-08-261 

02 

-- 

06 

TX 

DALLAS,  CITY  OF 

4801710005C 

30-Sep-96 

R6-96-09-333 

01 

06 

TX 

DALLAS,  CITY  OF 

4801710005C 

22-Oct-96 

R6-96-1 0-235 

02 

06 

TX 

DALLAS,  OTY  OF 

4801 71 001 OD 

24-JUI-96 

R6-96-07-214 

02 

06 

TX 

DALLAS,  CITY  OF 

4801 71 001 OD 

26-Aug-96 

R6-96-08-261 

02 

06 

TX 

DALLAS,  CITY  OF 

4801710025C 

23-Oct-96 

R6-96-1 0-356 

02 

06 

TX 

DALLAS,  CITY  OF 

48017100300 

21-Aua-96 

R6-96-08-000 

02 

06 

TX 

DALLAS,  CITY  OF 

48017100300 

21-NOV-96 

R6-96- 11-231 

02 

06 

TX 

DALLAS,  CITY  OF 

-480171OO55C 

20-NOV-96 

R6- 96-1 1-000 

02 

06 

TX 

DALLAS,  CITY  OF 

4801710055C 

1 2-Dec-96 

R6-96-1 2-000 

02 

06 

TX 

DALLAS,  CITY  OF 

4801710055C 

1 7-Dec-96 

R6-96- 12-055 

02 

' 
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06 

TX 

DALLAS,  CITY  OF 

4801710060D 

27-NOV-96 

97-06-053P 

05 

06 

TX 

DALLAS.  CITY  OF 

4801710060D 

07-AUQ-96 

R6-96-08-065 

02 

06 

TX 

DALLAS,  CITY  OF 

4801710O6OD 

04-Oct-96 

R6-96-09-172 

01 

06 

TX 

DALLAS,  CITY  OF 

48017100600 

24-Sep-96 

R6-96-09-261 

02 

06 

TX 

DALLAS,  CITY  OF 

4801710085D 

17-Dec-96 

97-06 -074A 

01 

06 

TX 

DALLAS,  CITY  OF 

4801710085D 

11-Oct-96 

R6-96-09-064 

01 

06 

TX 

DALLAS,  CITY  OF 

4801710085D 

lO-Sop-96 

R6-96-09-080 

01 

06 

TX 

DALLAS,  CITY  OF 

4801710085D 

24-Sep-96 

R6-96-09-256 

02 

06 

TX 

DALLAS.  CITY  OF 

4801710085D 

11-Oct-96 

R6-96- 10-084 

08 

06 

TX 

DALLAS,  CITY  OF 

4801710095C 

30-Oct-96 

R6-96- 10-000 

02 

06 

TX 

DALLAS,  CITY  OF 

4801 7 101  GOD 

25Sep-96 

R6-96-09-258 

02 

06 

TX 

DALLAS.  CITY  OF 

48017101000 

04-0ct-96 

R6-96-1 0-010 

02 

06 

TX 

DALLAS,  CITY  OF 

48017101000 

22-Oct-96 

R6-96-1 0-240 

02 

06 

TX 

DALLAS,  CITY  OF 

48017101000 

04-Dec-96 

R6-96-12-006 

02 

06 

TX 

DALLAS,  CITY  OF 

48017101700 

20-NOV-96 

R6-96-1 1-075 

02 

06 

TX 

DALLAS,  CITY  OF 

48017101800 

21-0ct-96 

R6-96-10-311 

02 

06 

TX 

DALLAS.  CITY  OF 

4801710185D 

13Aug-96 

R6-96-08-104 

02 

06 

TX 

DAILAS,  CITY  OF 

4801710185D 

04-Oct-96 

R6-96- 10-048 

02 

06 

TX 

DALLAS,  CITY  OF 

4801 7 101 850 

21-NOV-96 

R6-96-1 1-000 

02 

06 

TX 

DALLAS,  CITY  OF 

4801710205D 

08-Oct-96 

R6-96  10-013 

02 

06 

TX 

DENTON  COUNTY* 

48077401 20B 

24-Jul-96 

R6-96-07-199 

02 

06 

TX 

DENTON,  CITY  OF 

48019400050 

24-Oct-96 

R6-96-1 0-366 

02 

06 

TX 

DENTON,  CITY  OF 

4801940005D 

17-Dec-96 

R6-96- 12-000 

02 

06 

TX 

DESOTO.  CITY  OF 

4801720020C 

13-Aug-96 

R6-96-08-n0 

02 

06 

TX 

DESOTO.  CITY  OF 

4801720020C 

20-Aug-96 

R6-96-08-128 

02 

06 

TX 

DESOTO,  CITY  OF 

4801720020C 

17-Oct-96 

R6-96-10-186 

02 

06 

TX 

DESOTO,  CITY  OF 

4801720020C 

05-NOV-96 

R6-96-1 0-438 

02 

06 

TX 

DESOTO,  CITY  OF 

4801720020C 

19-NOV-96 

R6-96-1 1-067 

02 

06 

TX 

DUNCANVILLE,  CITY  OF 

4801730005D 

26-Jul-96 

R6-96-07-279 

02 

06 

TX 

EL  PASO,  CITY  OF 

48021 4002 1C 

15-Aug-96 

96-06-405A 

01 

06 

TX 

EL  PASO.  CITY  OF 

48021 4002 1C 

05-Jul-96 

R6-96-06-300 

01 

06 

TX 

EL  PASO,  CITY  OF 

48021 40021C 

06-Aug-96 

R6-96-08-049 

02 

06 

TX 

EL  PASO,  CITY  OF 

48021 40026C 

1  2-N0V-96 

R6-96-1 1-065 

02 

06 

TX 

EL  PASO,  CITY  OF 

48021 40042B 

18-Dec-96 

97-06-1 08A 

02 

06 

TX 

EL  PASO,  CITY  OF 

48021 40O48B 

19-Sep-96 

96-06-503A 

02 

06 

TX 

EL  PASO,  CITY  OF 

48021 40048B 

31-Jul-96 

R6-96-07-350 

02 

06 

TX 

EL  PASO,  CITY  OF 

48021 40048B 

31-Jul-96 

R6-96-07-377 

02 

06 

TX 

EL  PASO,  CITY  OF 

48021 40048B 

05-NOV-96 

R6-96-1 0-000 

02 

06 

TX 

EL  PASO,  CITY  OF 

48021 40048B 

09-0ct-96 

R6-96-1 0-074 

02 

06 

TX 

EL  PASO,  CITY  OF 

4802140048B 

05-NOV-96 

R6-96-10-381 

02 

06 

TX 

ELLIS  COUNTY* 

4807980045B 

25-Sep-96 

R696-09-250 

02 

06 

TX 

ERATH  COUNTY* 

4802180OO6A 

16-Dec-96 

R6-96-^2-056 

02 

06 

TX 

EULESS,  CITY  OF 

48439C0330H 

11-Oct-96 

R6-96-10-158 

02 

06 

TX 

EULESS.  CITY  OF 

48439C0330H 

05-NOV-96 

R6-96-f  1-047 

02 

06 

TX 

FAIR  OAKS  RANCH,  CITY  OF 

48029C0O85E 

15-Aug-96 

96-06-41  7P 

06 

06 

TX 

FAIR  OAKS  RANCH,  CITY  OF 

48029C0105E 

1 5-Aug-96 

96  06-41  7P 

06 

06 

TX 

FARMERS  BRANCH,  CITY  OF 

4801740005C 

27-NOV-96 

97-06 -013P 

05 

06 

TX 

FLORESVILLE.  CITY  OF 

480671 0001 B 

03-S«p-96 

R6-96-08-287 

02 

06 

TX 

FLOWER  MOUND,  TOWN  OF 

4807770005A 

05-Aug-96 

R6-96-07-362 

02 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0155H 

06-AUQ-96 

96-06-206P 

05 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0169H 

25-Nov96 

97-06-033A 

01 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0170H 

05-0ec-96 

R6-96-11-122 

02 

06 

TX 

FORT  WORTH.  CITY  OF 

48439C0245H 

11-Jul-96 

R6-96-07-025 

02 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0245H 

26-Jul-96 

R6-96-07-327 

02 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0245H 

26-Jul-96 

R6-96-07-328 

02 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0245H 

22Aug-96 

R6-96-08-198 

02 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0245H 

04-NOV-96 

R6-96-1 0-377 

02 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0245H 

26-NOV-96 

R6-96- 10-433 

02 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0285H 

24-Sep-96 

96-06-459A 

01 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0285H 

10-Dec-96 

97-06-O02P 

06 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0285H 

11-Jul-96 

R6-96-07-067 

02 

06 

TX 

FORT  WORTH,  CITY  OF 

.      48439C0285H 

31-Oct-96 

R6-96- 10-000 

02 

%f\9f   t 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0285H 

26-NOV-96 

R6-96-1 1-129 

02 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0285H 

02-Dec-96 

R6-96- 11-309 

02 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0290H 

18-Dec-96 

R6-96-12-n3 

02 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0318H 

30-Oct-96 

96-06-398P 

05 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0319H 

30-Oct-96 

96-06-398P 

05 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0395H 

05-Aug-96 

96-06-366P 

05 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0395H 

1 7-0ct-96 

96-06-524P 

06 

06 

TX 

FORT  WORTH,  CITY  OF 

48439CC395H 

08-Jul-96 

R6-96-07-024 

02 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0395H 

05-Aug-96 

R6-96-08-01 1 

02 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0395H 

18-N0V-96 

R6-96- 10-404 

02 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0395H 

21-N0V-96 

R6-96-1 1-164 

02 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0427H 

15-JUI-96 

96-06-329P 

05 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0427H 

20-Aug-96 

R6-96-08-168 

02 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0431H 

02-JUI-96 

96-06-306A 

01 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0431H 

15-Jul-96 

96-06-329P 

05 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0431H 

30-Oct-96 

96-06-398P 

05 

06 

TX 

FORT  WORTH,  CITY  OF 

48439C0510H 

1 7.0ct-96 

96-06-524P 

06 

06 

TX 

FREDERICKSBURG,  CITY  OF 

4802520002B 

1 6-Oct-96 

R6-96-09-112 

02 

06 

TX 

FRIENOSWOOD,  CITY  OF 

4854680005D 

09-0ct-96 

R6-96-9-093 

02 

06 

TX 

FRISCO,  CITY  OF 

48085C0270G 

1 5-Aug-96 

R6-96-07-289 

02 

06 

TX 

GALVESTON  COUNTY* 

4854700035C 

13-N0V-96 

97-06-031 A 

02 

06 

TX 

GARUND,  CITY  OF 

4854710005E 

1 7-Jul-96 

96-06-2 18P 

06 

06 

TX 

GARLAND,  CITY  OF 

4854710005E 

1 2-Jul-96 

R6-96-07-101 

02 

06 

TX 

GARLAND,  CITY  OF 

485471 001 OD 

1 6-Sep-96 

96-06-361 A 

01 

06 

TX 

GARLAND,  CITY  OF 

4854710015D 

10-Jul-96 

96-06-318A 

02 

06 

TX 

GARLAND,  CITY  OF 

4854710015D 

08-Aug-96 

R6-96-08-082 

02 

06 

TX 

GARLAND,  CITY  OF 

4854710015D 

04-Sep-96 

R6-96-08-342 

02 

06 

TX 

GARLAND,  CITY  OF 

48547 1001 50 

13-Sep-96 

R6-96-09-139 

02 

06 

TX 

GARLAND,  CITY  OF 

4854710015D 

17-Oct-96 

R6-96-10-173 

02 

06 

TX 

GARLAND,  CITY  OF 

4854710015D 

05-Dec-96 

R6-96-1 2-039 

01 

06 

TX 

GARLAND,  CITY  OF 

48547 10020D 

17-0«c-96 

96-06-374P 

06 

06 

TX 

GARLAND,  CITY  OF 

48547 10020D 

03-JUI-96 

R6-96-06-276 

08 

06 

TX 

GARLAND,  CITY  OF 

48547100200 

22-Oct-96 

R6-96-08-080 

08 

06 

TX 

GARLAND,  CITY  OF 

48547 10020D 

21-N0V-96 

R6-96- 10-394 

02 

06 

TX 

GARLAND,  CITY  OF 

48547100200 

18-D«c-96 

R6-96-12-164 

02 

06 

TX 

GARLAND,  CITY  OF 

48547 10030E 

04-S«p96 

R6-96-08-343 

02 

06 

TX 

GILLESPIE  COUNTY* 

4806960007B 

24-S«p-96 

96-06 -430A 

02 

06 

TX 

GIUESPIE  COUNTY* 

480696001 OB 

10-S*p-96 

R6-96-09-005 

02 

06 

TX 

GILLESPIE  COUNTY* 

480696001  IB 

29-Oct-96 

96-06-431A 

02 

06 

TX 

GILMER,  CITY  OF 

480625      B 

01-Jul-96 

R6-96-06-280 

02 

06 

TX 

GRAND  PRAIRIE.  CITY  OF 

485472001 OE 

11-Oct-96 

R6-96-10-152 

02 

06 

TX 

GRAND  PRAIRIE,  CITY  OF 

4854720025E 

2»-Aug-96 

R6-96-08-283 

02 

06 

TX 

GRAPEVINE,  CITY  OF 

48439C0205H 

22-Aug-96 

R6-96-08-105 

02 

06 

TX 

GRAPEVINE,  CITY  OF 

48439C0215H 

22-Aug-96 

R6-96-O8-202 

02 

06 

TX 

GRAYSON  COUNTY* 

48181C00500 

31-Oct-96 

R6-96-1 0-392 

02 

06 

TX 

GRAYSON  COUNTY* 

.48181C02000 

18-Jul-96 

R6-96-07-165 

02 

06 

TX 

GUN  BARREL,  CITY  OF 

48213C0030C 

08-Jul-96 

R6-96-07-044 

02 

06 

TX 

GUN  BARREL,  CITY  OF 

48213C0035C 

26-NOV-96 

R6-96- 11-275 

02 

06 

TX 

HALTOM  CITY,  CITY  OF 

48439C0282H 

03-Dm:-96 

9^6-06-21  IP 

05 

06 

TX 

HALTOM  CITY,  QTY  OF 

48439C0295H 

07-Aug-96 

R6-96-07-316 

02 

• 

06 

TX 

HALTOM  CITY,  CITY  OF 

48439C0301 H 

03-Dec-96 

96-06-21  IP 

05 

06 

TX 

HARKER  HEIGHTS,  CITY  OF 

4800290001 B 

11-Jul-96 

R6-96-07-007 

02 

06 

TX 

HARKER  HEIGHTS,  CITY  OF 

4800290001 B 

12-Sep-96 

R6-96-08-221 

02 

06 

TX 

HARRIS  COUNTY* 

48201 C0090G 

18-Oct-96 

96-06-487A 

01 

06 

TX 

HARRIS  COUNTY* 

48201 C0095G 

18-0ct-96 

96-06-487A 

01 

06 

TX 

HARRIS  COUNTY* 

48201 C0095G 

1 7-Jul-96 

R6-96-07-150 

02 

06 

TX 

HARRIS  COUNTY* 

48201 C0110G 

22-0ct-96 

R6-96-10-194 

02 

06 

TX 

HARRIS  COUNTY* 

48201C0110G 

22-Oct-96 

R6-96-1 0-233 

02 

06 

TX 

HARRIS  COUNTY* 

48201 C0130G 

16-Aug-96 

96-06-228P 

05 

06 

TX 

HARRIS  COUNTY* 

4a201C0135G 

11-Jul-96 

R6-96-06-284 

01 

13078 
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06 

TX 

HARRIS  COUNTY* 

48201 C0135G 

26-Jul-96 

R6-96  07-166 

02 

06 

TX 

HARRIS  COUNTY* 

48201C0135G 

25-Sep-96 

R6-96-09-206 

02 

06 

TX 

HARRIS  COUNTY* 

48201 C0140G 

10-Sep-96 

R6-96-07-380 

02 

06 

TX 

HARRIS  COUNTY* 

48201 C0140G 

13-Aug-96 

R6-9608-043 

02 

06 

TX 

HARRIS  COUNTY* 

48201 C01 BOG 

08-AU0-96 

R6-96-07-103 

02 

06 

TX 

HARRIS  COUNTY* 

48201 C0170G 

1  6-Aug-96 

96-06-228P 

05 

06 

TX 

HARRIS  COUNTY* 

48201 C0175G 

1  6-Aug-96 

96-06-228P 

05 

06 

TX 

HARRIS  COUNTY* 

48201 C0180G 

02-Aug-96 

96-06-403A 

01 

06 

TX 

HARRIS  COUNTY* 

48201 C0180G 

20-Aug-96 

96-06-404A 

01 

06 

TX 

HARRIS  COUNTY* 

48201 C0180G 

31-Jul-96 

R6-96-07-370 

02 

06 

TX 

HARRIS  COUNTY* 

48201 C0235J 

06-NOV-96 

96-06-5  42A 

01 

06 

TX 

HARRIS  COUNTY* 

48201 C0245J 

13-Dec-96 

97-06-1 35A 

01 

06 

TX 

HARRIS  COUNTY* 

48201 C0255J 

25-NOV-96 

96-06-204P 

05 

06 

TX 

HARRIS  COUNTY* 

48201 C0260J 

25-NOV-96 

96-06-204P 

05 

06 

TX 

HARRIS  COUNTY* 

48201 C0265H 

22-Aug-96 

95-06-455A 

01 

06 

TX 

HARRIS  COUNTY* 

48201 C031 OH 

18-Jul-96 

R6-96-07-282 

01 

06 

TX 

HARRIS  COUNTY* 

48201 C0415J 

26-NOV-96 

R6-96-1 1-132 

02 

06 

TX 

HARRIS  COUNTY* 

48201 C0435J 

1 9-NOV-96 

97-06-079A 

01 

06 

TX 

HARRIS  COUNTY* 

48201 C0455J 

1 9-NOV-96 

97-06-097A 

01 

•^ 

06 

TX 

HARRIS  COUNTY* 

48201 C0720J 

20-NOV-96 

97-06-030A 

01 

06 

TX 

HARRIS  COUNTY* 

48201 C0735J 

1  9-NOV-96 

95-06-4 16P 

05 

06 

TX 

HARRIS  COUNTY* 

48201 C0745J 

1 9NOV-96 

95-06-4 16P 

05 

06 

TX 

HARRIS  COUNTY* 

48201 C0805J 

27-NOV-96 

97-06-024A 

01 

06 

TX 

HARRIS  COUNTY* 

48201 CSTDX 

21-NOV-96 

R6-96-1 0-406 

02 

06 

TX 

HASLET.  CITY  OF 

48439C0155H 

06-Aug-96 

96-06-206P 

05 

06 

TX 

HASLET,  CITY  OF 

48439C0155H 

29-Aug-96 

96-06-355P 

05 

06 

TX 

HASLET,  CITY  OF 

48439C0160H 

29-Aug-96 

96-06-355P 

05 

06 

TX 

HEBRON,  TOWN  OF 

4814950005B 

20-Aug-96 

95-06-471 P 

05 

06 

TX 

HENDERSON  COUNTY* 

48213C0O30C 

26-Jul-96 

R6-96-07-283 

02 

06 

TX 

HENDERSON  COUNTY* 

48213C0035C 

Ol-Jul-96 

R6-96-06-289 

02 

06 

TX 

HENDERSON  COUNTY* 

48213C0035C 

11-Oct-96 

R6-96-10-155 

08 

06 

TX 

HENDERSON  COUNTY* 

48213C0045C 

31-Jul-96 

R6-96-07-389 

02 

06 

TX 

HENDERSON  COUNTY* 

48213C0045C 

05-Aug-96 

R6-96-08-009 

02 

06 

TX 

HENDERSON  COUNTY* 

48213C0O45C 

16-Dec-96 

R6-96-1  2-000 

02 

06 

TX 

HENDERSON  COUNTY* 

48213C0045C 

16-Dec-96 

R6-96-1 2-064 

02 

06 

TX 

HENDERSON  COUNTY* 

48213C0150C 

05-Jul-96 

R6-96-06-0O0 

02 

06 

TX 

HIDALGO  COUNTY  * 

4803340200B 

13-NOV-96 

96-06-533A 

02 

06 

TX 

HIDALGO  COUNTY  * 

48O334030OC 

22-Aug-96 

96-06-455C 

01 

06 

TX 

HIDALGO  COUNTY  * 

4803340300C 

26-Aug-96 

R6-96-08-227 

01 

06 

TX 

HIGHLAND  VILLAGE,  VILLAGE  OF 

481 1050001 A 

1 1  -Oct-96 

R6-96-10-133 

02 

06 

TX 

HIGHLAND  VILLAGE,  VILLAGE  OF 

48 11 050001 A 

07-NOV-96 

R6-96-1 1-000 

02 

06 

TX 

HILL  COUNTY* 

4808570OO2A 

10-Sep-96 

R6-96-09-069 

01 

06 

TX 

HiaSBORO,  CITY  OF 

480351 0005B 

31-Jul-96 

R6-96-07-027 

08 

06 

TX 

HOOD  COUNTY* 

48035601  IOC 

03-Jul-96 

R6-96-06-342 

02 

06 

TX 

HOOD  COUNTY* 

48035601 30C 

1  7-Jul-96 

R6-96-07-154 

02 

06 

TX 

HOOD  COUNTY* 

48035601 40B 

03-Jul-96 

R6-96-06-295 

02 

06 

TX 

HOOKS.CITY  OF 

480056      B 

29-Jul-96 

R6-96-07-325 

02 

06 

TX 

HOOKS.CITY  OF 

480056      B 

13-Sep-96 

R6-96-09-137 

02 

06 

TX 

HOOKS.CITY  OF 

480056      B 

04-Dec-96 

R6-96-1 2-025 

02 

06 

TX 

HOOKS.CITY  OF 

4800569999A 

03-Jul-96 

R6-96-07-041 

02 

06 

TX 

HOUSTON,  CITY  OF 

48201 C0110G 

22-Oct-96 

R6-96-1 0-303 

02 

06 

TX 

HOUSTON.  CITY  OF 

48201 C0230G 

26-Aug-96 

R6-96-08-223 

08 

06 

TX 

HOUSTON.  CITY  OF 

48201 C0240G 

17-Oct-96 

R6-96-10-176 

02 

06 

TX 

HOUSTON,  CITY  OF 

48201 C0270H 

11-Jul-96 

R6-96-06-075 

02 

06 

TX 

HOUSTON,  CITY  OF 

48201 C0270H 

08-Aug-96 

R6-96-06-147 

02 

06 

TX 

HOUSTON,  CITY  OF 

48201 C0275H 

05-Sep-96 

96-06-483A 

02 

06 

TX 

HOUSTON,  CITY  OF 

48201 C0275H 

18-Jul-96 

R6-96-07-102 

02 

06 

TX 

HOUSTON,  CITY  OF 

48201C0275H 

20Aug-96 

R6-96-08-143 

02 

06 

TX 

HOUSTON,  CITY  OF 

48201C0275H 

11-Sep-96 

R6-96-09-108 

02 

06 

TX 

HOUSTON,  CITY  OF 

48201 C0280G 

29-Jul-96 

R6-96-07-367 

08 

06 

TX 

HOUSTON,  CITY  OF 

48201 C0285G 

01  -Jul -96 

Re-96-05-147 

08 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

t:< 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

06 

TX 

HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HURST,  CITY  OF 
HURST,  CITY  OF 
HURST,  CITY  OF 
HUTTO.  TOWN  OF 
IRVING,  CITY  OF 
IRVING,  CITY  OF 
IRVING,  CITY  OF 
IRVING,  CITY  6f 
IRVING,  CITY  OF 
IRVING.  CITY  OF 
IRVING,  CITY  OF 
IRVING,  CITY  OF 
IRVING,  CITY  OF 
IRVING.  CITY  OF 
IRVING,  CITY  OF 
IRVING.  CITY  OF 
JOHNSON  COUNTY* 
JOHNSON  COUNTY* 
JOHNSON  COUNTY* 
JUSTIN.  CITY  OF 
KELLER,  CITY  OF 
KILGORE,  CITY  OF 
KILLEEN,  CITY  OF 
KILLEEN,  CITY  OF 
KILLEEN,  CITY  OF 
KILLEEN,  CITY  OF 
KILLEEN,  CITY  OF 
KIUEEN,  CITY  OF 
KILLEEN,  CITY  OF 
KILLEEN,  CITY  OF 
KILLEEN,  CITY  OF 
KILLEEN,  CITY -OF 
KILLEEN,  CITY  OF 
KILLEEN,  CITY  OF 
KILLEEN,  CITY  OF 
KILLEEN,  CITY  OF 
KLEBERG  COUNTY  * 
LAGO  VISTA,  CITY  OF 
LAKE  DALLAS,  CITY  OF 
LEON  VALLEY,  CITY  OF 
LEWISVILLE,  CITY  OF 
LEWISVILLE,  CITY  OF 
LEWISVILLE,  CITY  OF 
LEWISVILLE:  CITY  OF 
LEWISVILLE,  CITY  OF 
LEWISVILLE,  CITY  OF 
LEWISVILLE,  CITY  OF 
LEWISVILLE,  CITY  OF 
LEWISVILLE,  CITY  OF 
LEWISVIUE,  CITY  OF 
LEWISVILLE,  CITY  OF 
LIVE  OAK,  CITY  OF 
LONGVIEW,  CITY  OF 
LONGVIEW.  CITY  OF 
LORENA.  TOWN  OF 
LOWRY  CROSSING,  CITY  OF 


48201 C0315H 

48201 C0315H 

48201 C0330H 

48201 C0365G 

48201 C0830J 

48439C0306H 

48439C0312H 

48439C0317H 

484»1C0244C 

4801800O45D 

48018OOO45D 

4801800045D 

4801800045D 

4801800045D 

4801800045D 

4801800045D 

4801800045D 

4801800045D 

4801800050C 

4801 80005 OC 

480180O050C 

48251C0041G 

48251 C01O0F 

48251C0150F 

480778      A 

48439C01 90H 

4802630004C 

48003 10O02B 

48003 10002B 

48003 10003C 

48003 10003C 

480031 0O03C 

48003 10003C 

48003 10003C 

48003 10003C 

48003 10O03C 

480031 0006B 

48003 10007B 

48003 10007B 

480031 0007 B 

48003 10007B 

4804230250C 

48453C0320E 

4807800001 A 

48029C0426E 

4801 95001 OD 

4801 95001 OD 

4801 95001 OD 

48019500200 

4801950020D 

4801950020D 

4801 950020D 

4801950020D 

4801950020D 

48019500200 

4801 9500200 

48029C0312E 

4802640005D 

48026400150 

4809280005B 

48085C0325G 


26-Sep-96 

22-Oct-96 

13-Aug-96 

02-Aug-96 

07-NOV-96 

22-Aug-96 

13Aug-96 

220ct-96 

26-Sep-96 

26-Jul-96 

29-Jul-96 

29-Jul-96 

20-Aug-96 

30-Aug-96 

24-S«p-96 

30-Oct-96 

02-D«c-96 

1 8-Oec-96 

03-Jul-96 

31-Jul-96 

05-N0V-96 

05-0ec-96 

25-Sep-96 

25-N0V-96 

1 0-Jul-96 

20-Aug-96 

26-Aug-96 

06-Aug-96 

22-Aug-96 

01-Jul-96 

08-Jul-96 

1 1  -Jul-96 

1 1  -Jul-96 

1 2-Jul-96 

26Jul-96 

09-Sep-96 

02-Dec-96 

29-Jul-96 

09-S«p-96 

24-Sep-96 

1 2-Dec-96 

23-Oct-96 

07-NOV-96 

05-NOV-96 

18-0«c-96 

1 5-N0V-96 

2  9- Jul-96 

31 -Jul-96 

20-Oec-96 

1 2-Jul-96 

1 5-Aug-96 

29-Aug-96 

23-Sep-96 

11-Oct-96 

22-0ct-96 

23-Oct-96 

30-Aug-96 

1 3-NOV-96 

1 3-NOV-96 

1 1  -Jul-96 

06-Aug-96 


R6-9609-302 

R6-96- 10-236 

R6-96-08-042 

96-06-299A 

96-06-4S1P 

R6-96-08-186 

96-06-449A 

96-06-535P 

R6-96-09-331 

R6-96-07-000 

R6-96-07-000 

R6-96-07-360 

R6-96-08-1 23 

R6-96-08-264 

R6-96-09-257 

R6-96- 10-000 

R6-96-1 1-304 

R6-96-12-127 

R6-96-07-035 

R6-96-07-404 

R6-96-1 0-383 

R6-96-1 2-035 

R6-96-09- 

96-06-494P 

R6-96-06-359 

R6-96-08-183 

R6-96-08-232 

R6-96-08-026 

R6-96-08-189 

R6-96-06-298 

R6-96-07-045 

R6-96-07-075 

R6-96-07-076 

R6-96-07-104 

R6-96-07-322 

R6-96-09-054 

R6-96-1 1-323 

R6-96-07-349 

R6-96-09-055 

R6-96-09-255 

R6-96-1 2-000 

R6-96- 10-348 

R6- 96-08 -021 

R6-96-1 0-442 

R6-96-12-160 

96-06-465A 

R6-96-07-363 

R6-96-07-395 

97-06-048A 

R6-96-07-098 

R6-96-08-000 

R6-96-08-289 

R6-96-09-21 1 

R6-96-1 0-000 

R6-96-1 0-323 

R6-96-1 0-363 

R6-96-08-292 

96-06-291 P 

96-06-291P 

R6-96-07-061 

R6-96-08-01 7 


02 

02 

02 

02 

05 

02 

01 

06 

08 

01 

01 

01 

08 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

06 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

08 

02 

0^ 

02 

02 

02 

02 

02 

08 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

05 

05 

02 

02 
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06 

TX 

LUBBOCK.  CITY  OF 

4804520020B 

1 3-NOV-96 

97-06-055A 

01 

06 

TX 

LUBBOCK,  CITY  OF 

4804520025C 

13-NOV-96 

97-06-055A 

01 

06 

TX 

LUBBOCK.  CrTY  OF 

4804520025C 

1 1  -Jul-96 

R6-96-06-305 

02 

06 

TX 

LUBBOCK,  CITY  OF 

4804520025C 

22-Oct-96 

R6-96-06-327 

01 

06 

TX 

LUBBOCK,  CITY  OF 

4804520025C 

22-Oct-96 

R6-96-06-327 

01 

06 

TX 

LUBBOCK.  CITY  OF 

480452002SC 

n-Oct-96 

R6-96-06-350 

02 

06 

TX 

LUBBOCK,  CITY  OF 

•       4804520025C 

11 -Jul-96 

R6-96-07-014 

02 

06 

TX 

LUBBOCK,  CITY  OF 

4804520025C 

11-Oct-96 

R6-96-07-056 

02 

06 

TX 

LUBBOCK,  CITY  OF 

4804520O40B 

23-Oct-96 

R6-96-1 0-346 

02 

06 

TX 

LUBBOCK,  CITY  OF 

4804520045C 

20-Aug-96 

R6-96-08-176 

.01 

06 

TX 

LUBBOCK.  CITY  OF 

4804520045C 

22-Oct-96 

R6-96-10-189 

02 

06 

TX 

LUBBOCK,  CITY  OF 

4804520045C 

22-Oct-96 

R6-96- 10-226 

02 

• 

06 

TX 

LUBBOCK,  CITY  OF 

4804520045C 

27-NOV-96 

R6-96-1 1-293 

02 

06 

TX 

LUBBOCK.  CITY  OF 

4804520045C 

1 9-D«c-96 

R6-96-1 2-062 

02 

06 

TX 

LUBBOCK,  CITY  OF 

4804520045C 

1 9-Dec-96 

R6-96- 12-063 

02 

06 

TX 

LUBBOCK,  CITY  OF 

4804520050B 

18-Dec-96 

R6-96-1 2-088 

08 

06 

TX 

LUCAS,  CITY  OF 

48085C0455G 

26-NOV-96 

R6-96-1 1-144 

02 

06 

TX 

LUMBERTON,  CITY  OF 

48199C0164C 

1 6-Aug-96 

R6-96-08-185 

02 

06 

TX 

MANSRELD.  CITY  OF 

48439C0560H 

25-Jul-96 

R6-96-07-310 

01 

06 

TX 

MANSFIELD,  CITY  OF 

48439C0580H 

24-Jul-96 

R6-96-06-198 

02 

06 

TX 

MANSFIELD.  CITY  OF 

48439C0580H 

03 -Jul-96 

R6-96-06-28S 

02 

06 

TX 

MANSFIELD.  CITY  OF 

48439C0580H 

1  2-Jul-96 

R6-96-07-095 

02 

06 

TX 

MARBLE  FALLS,  CITY  OF 

48053C0312C 

24-0ct-96 

R6-96-1 0-367 

02 

06 

TX 

MCKINNEY,  CITY  OF 

48085C0285G 

04-NOV-96 

96-06-480P 

06 

06 

TX 

MCKINNEY,  CITY  OF 

480S5C0295G 

18-D«c-96 

R6-96-1 2-084 

02 

06 

TX 

MCLENNAN  COUNTY 

480456005 OB 

31 -Jul-96 

R6-96-05-218 

01 

06 

TX 

MCLENNAN  COUNTY 

4804560075B 

24-Sap-96 

R6-96-08-310 

02 

06 

TX 

MCLENNAN  COUNTY 

4804560230B 

08-0ct-96 

96-06-469P 

06 

06 

TX 

MEDINA  COUNTY  • 

48047201006 

09-Oct-96 

R6-96- 10-050 

02 

06 

TX 

MESQUITE,  CITY  OF 

4854900005G 

OI-Nov-96 

96-06-434P 

05 

06 

TX 

MESQUITE,  CITY  OF 

48549O0005G 

03-D«c96 

97-06-096A 

01 

06 

TX 

MESQUITE.  CITY  OF 

4854900005G 

21-NOV-96 

R6-96- 10-390 

02 

06 

TX 

MESQUITE,  CITY  OF 

48549OO010E 

1 8-Jul-96 

R6-96-07-185 

02 

06 

TX 

MESQUITE.  CITY  OF 

485490001 0£ 

02-Oec-96 

R6-96-1 1-292 

02 

06 

TX 

MIDLAND  COUNTY  • 

48329C0019O 

26-Sep-96 

R6-96-08-363 

01 

06 

TX 

MIDLAND  COUNTY  * 

48329C0082C 

29-Oct-96 

96-06-493P 

05 

06 

TX 

MIDLAND  COUNTY  > 

48329C0108C 

08-Oct-96 

R6-96-10-012 

02 

06 

TX 

MIDLAND,  CITY  OF 

48329C0019D 

1  7-Oct-96 

R69P-10-177 

02 

06 

TX 

MIDLAND,  CITY  OF 

48329C00190 

22-Oct-96 

R6-96-10-313 

02 

06 

TX 

MIDLAND,  CITY  OF 

48329C0019D 

26-NOV-96 

R6-96-1 1-145 

02 

06 

TX 

MIDLAND,  CITY  OF 

48329C0019D 

18D«c-96 

R6-96-12-155 

02 

06 

TX 

MIDLAND,  CITY  OF 

48329C0038C 

05-NOV-96 

R6-96- 10-403 

02 

06 

TX 

MIDLAND,  CITY  OF 

48329C0039C 

05-NOV-96 

R6-96- 10-403 

02 

06 

TX 

MIDLAND,  CITY  OF 

48329C0082C 

29-Oct-96 

96-06-493P 

05 

06 

TX 

MIDLAND,  CITY  OF 

48329C0082C 

25-JUI-96 

R6-96-07-306 

01 

06 

TX 

MIDLAND,  CITY  OF 

48329C0O82C 

03-Oct-96 

R6-96- 10-011 

01 

06 

TX 

MIDLAND,  CITY  OF 

48329C0101D 

01  -Jul-96 

R6-96-06-306 

01 

06 

TX 

MIDLAND,  CITY  OF 

48329C0101D 

06-Aug-96 

R6- 96-08 -023 

01 

06 

TX 

MIDLAND,  CITY  OF 

48329C0101D 

11-S^-96 

-R6-96-09-090 

02 

06 

TX 

MIDLAND,  CITY  OF 

48329C0101D 

13-S«p-96 

R6-96-09-145 

02 

06 

TX 

MIDLAND,  CITY  OF 

48329C0101D 

06NOV-96 

R6-96- 10-447 

02 

06 

TX 

MONTGOMERY  COUNTY* 

4804830055C 

1 0- Jul-96 

96-06-340A 

01 

06 

TX 

MONTGOMERY  COUNTY* 

4804830085C 

20-Aug-96 

R6-96-08-145 

02 

06 

TX 

MONTGOMERY  COUNTY* 

4804830085C 

05-S9P-96 

R6-96-09-018 

02 

06 

TX 

MONTGOMERY  COUNTY* 

4804830085C 

21-Oct-96 

R6-96-09-282 

01 

06 

TX 

MONTGOMERY  COUNTY* 

48048301 250 

30-Aug-96 

R6-96-08-297 

02 

06 

TX 

MONTGOMERY  COUNTY- 

48048301 2SD 

22-Oct-96 

R6-96- 10-239 

02 

06 

TX 

MONTGOMERY  COUNTY* 

48048301 65C 

12-S«p-96 

96-06-1 76P 

05 

06 

TX 

MONTGOMERY  COUNTY* 

4804830205E 

1 2-S«p-96 

96-06-1 7  6P 

05 

06 

TX 

MONTGOMERY  COUNTY* 

4804830205E 

07-NOV-96 

96-06-408A 

01 

06 

TX 

MONTGOMERY  COUNTY* 

4804830205E 

23-Oct-96 

97-06-01 7A 

02 
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06 

TX 

MONTGOMERY  COUNTY* 

4804830245E 

25-NOV-96 

96-06-204P 

05 

i^«^««.A 

06 

TX 

MONTGOMERY  COUNTY* 

4804830270E 

23-Sep-96 

R6-96-09-222 

02 

06 

TX 

NEW  BRAUNFELS.  CITY  OF 

4854930009D 

10-Oct-96 

R6-96-1 0-077 

02 

06 

TX 

NORTH  RICHLAND  HILLS.  CITY  OF 

48439C0189H 

07-Aug-96 

R6-96-08-047 

02 

06 

TX 

NORTH  RICHLAND  HILLS,  CITY  OF 

48439C0189H 

11-Sep-96 

R6-96-09-O67 

02 

06 

TX 

NORTH  RICHLAND  HILLS,  CITY  OF 

48439C0189H 

1 2-Sep-96 

R6-96-09.131 

02 

06 

TX 

NORTH  RICHLAND  HILLS,  CITY  OF 

48439C0282H 

03-Dac-96 

96-06-21  IP 

05 

06 

TX 

NORTH  RICHLAND  HILLS,  CITY  OF 

48439C0301H 

03-Dec-96 

96-06-21  IP 

05 

06 

TX 

NORTH  RICHLAND  HILLS,  CITY  OF 

48439C0301H 

1 6-Dec-96 

R6-96- 12-000 

02 

06 

TX 

NORTH  RICHLAND  HILLS,  CITY  OF 

48439C0302H 

23-Dec-96 

97-06-094P 

05 

06 

TX 

NORTH  RICHLAND  HILLS,  CITY  OF 

48439C0303H 

09-Oct-96 

R6-96-1 0-082 

02 

06 

TX 

ODESSA,  CITY  OF 

48135C0175C 

26-Jul-96 

R6-96-07-318 

02 

06 

TX 

PALO  PINTO  COUNTY  * 

48051 601 OOA 

04-0ct-96 

R6-96-10-O52 

02 

06 

TX 

PANORAMA  VILLAGE,  CITY  OF 

48 12630001 A 

11-S«p-96 

R6-96-09-068 

02 

06 

TX 

PANTEGO,  TOWN  OF 

48439C0433H 

26-NOV-96 

97-06-046P 

05 

06 

TX 

PANTEGO,  TOWN  OF 

48439C0434H 

26-NOV-96 

97-06-046P 

05 

06 

TX 

PARIS,  CITY  OF 

4804270004B 

21-NOV-96 

R6-96-1 0-085 

02 

06 

TX 

PARKER  COUNTY  * 

4805200275B 

08-Jul-96 

R6-96-07-028 

08 

06 

TX 

PARKER  COUNTY  * 

4805200275B 

10-Sep-96 

R6-96-09-024 

01 

06 

TX 

PARKER  COUNTY  * 

4805200275B 

22-0ct-96 

R6-96-1 0-237 

02 

06 

TX 

PASADENA,  CITY  OF 

48201 C0290H 

04-Oct-96 

R6-96- 10-051 

02 

06 

TX 

PLANO,  CITY  OF 

48085C0410G 

30-JUI-96 

96-06-368P 

05 

06 

TX 

PLANO,  CITY  OF 

48085C0410G 

1 2-Sep-96 

96-06-447P 

05 

06 

TX 

PLANO,  CITY  OF 

48085C0410G 

1 1  -S«p-96 

96-06-463P 

05 

06 

TX 

PLANO,  CITY  OF 

48085C0420G 

03-Jul-96 

R6-96-07-01 1 

02 

06 

TX 

PLANO,  CITY  OF 

48085C0420G 

26-JUI-96 

R6-96-07-278 

02 

06 

TX 

PLANO,  CITY  OF 

48085C0420G 

10-0ct-96 

R6-96- 10-083 

02 

06 

TX 

PLANO,  CITY  OF 

48085C0420G 

1 7-Oct-96 

R6-96-10-129 

02 

06 

TX 

PLANO,  CITY  OF 

48085C0440G 

26-Jul-96 

R6-96-07-330 

02 

06 

TX 

PLANO,  CITY  OF 

48085C0440G 

31 -Jul-96 

R5-96-07.396 

02 

06 

TX 

PLANO,  CITY  OF 

48085C0440G 

05-NOV-96 

R6-96-1 0-386 

02 

06 

TX 

PLANO,  CITY  OF 

48085C0440G 

19-NOV-96. 

R6-96-1 1-000 

02. 

06 

TX 

PLANO,  CITY  OF 

48085C0440G 

1 4-NOV-96 

R6-96- 11-060 

02 

06 

TX 

PLANO,  CITY  OF 

48085C0440G 

02-Dec-96 

R6-96- 11-303 

02 

06 

TX 

PLANO,  CITY  OF 

48085C0445G 

1  9-Jul-96 

R6-96-07-174 

02 

06 

TX 

PLANO,  CITY  OF 

48085C0445G 

23-Aug-96 

R6-96-08-233 

02 

06 

TX 

PLANO,  CITY  OF 

48085C0445G 

1 9-NOV-96 

R6-96-1 1-000 

02 

06 

TX 

PLANO,  CITY  OF 

48085C0445G 

19-N0V-96 

R6-96-1 1-073 

02 

06 

TX 

PLANO,  CITY  OF 

48085C0445G 

1 9-NOV-96 

R6-96- 11-098 

02 

06 

TX 

PLANO,  CITY  OF 

48085C0445G 

1 9-NOV-96 

R6-96-1 1-148 

02 

06 

TX 

PLANO,  CITY  OF 

48085C0445G 

21-NOV-96 

R6-96-1 1-162 

02 

06 

TX 

RANGER,  CITY  OF 

480205      A 

13-S«p-96 

R6-96-09-138 

02 

06 

TX 

RICHARDSON,  CITY  OF 

4801840005C 

1 2-Jul-96 

R6-96-07-107 

08 

06 

TX 

RICHARDSON,  CITY  OF 

4801840005C 

1 7-Jul-96 

R6-96-07-168 

02 

06 

TX 

RICHARDSON,  CITY  OF 

4801840005C 

04-NOV-96 

R6-96-1 0-437 

02 

06 

TX 

RICHARDSON,  CITY  OF 

4801 84001 5C 

21-Oct-96 

R6-96- 10-300 

02 

06 

TX 

ROCKWAU,  CITY  OF 

4805470005C 

12-Sep-96 

R6-96-O3-O00 

02 

06 

TX 

ROCKWALL,  CITY  OF 

4805470005C 

05-Jul-96 

R6-96-05-336 

02 

06 

TX 

ROCKWALL,  CITY  OF 

4805470005C 

05-Jui-96 

R6-96-05-337 

02 

06 

TX 

ROCKWALL,  CITY  OF 

4805470005C 

05 -Jul-96 

R6-96-06-064 

01 

06 

TX 

ROCKWALL,  CITY  OF 

4805470005C 

08-0ct-96 

R6-9B-1 0-007 

02 

06 

TX 

ROCKWALL,  CITY  OF 

4805470005C 

21-Oct-96 

R6-96-10-212 

02 

06 

TX 

ROCKWALL,  CITY  OF 

4805470005C 

04-N0V-96 

R6-96-1 0-434 

02 

06 

TX 

ROUND  ROCK,  CITY  OF 

48491 C0240C 

09-Dec-96 

96-06-282P 

06 

06 

TX 

ROUND  ROCK,  CITY  OF 

48491 C0330C 

09-Dec-96 

96-06-282P 

06 

06 

TX 

ROUND  ROCK,  CITY  OF 

48491 C0335C 

12-NOV-96 

97-06-008P 

05 

06 

TX 

ROWLETT,  QTY  OF 

48P1850005B 

05-Dec-96 

97-06-01 6P 

06 

06 

TX 

ROWLETT,  CITY  OF 

4801850005B 

13-Aug-96 

R6-96-08-108 

02 

06 

TX 

SACHSE,  CITY  OF 

4801860005B 

11-Sep-96 

R6-96-09-1 1 1 

02 

06 

TX 

SAN  ANGELO,  CITY  OF 

480623001 OD 

11-Sep-96 

R6-96-09-063 

02 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0242E 

28-Aug-96 

96-06-3  90P 

06 
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06 

TX 

SAN  ANTONIO.  CITY  OF 

48029C0243E 

18-NOV-96 

96-06-500A 

02 

06 

TX 

SAN  ANTONIO.  CITY  OF 

48029C0243E 

04-Dec-96 

R6-961 2-002 

02 

06 

TX 

SAN  ANTONIO.  CITY  OF 

48029C0243E 

04-Dec-96 

R6-96-1 2-003 

02 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0243E 

04-Dec-96 

R6-96- 12-004 

02 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0244E 

21-NOV-96 

97-06-006P 

06 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0244E 

24-Sep-96 

R6-96-09-238 

02 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0244E 

01-Oot-96 

R6-96-09-330 

02 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0244E 

20-NOV-96 

R6-96-1 1  -000 

02 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0257E 

25-Sep-96 

R6-96-09-298 

02 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0259E 

20-NOV-96 

R6-96-n-126 

02 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0259E 

02-Dec-96 

R6-96-1 1-287 

02 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0263E 

1 8-Jul-96 

R6-96-07-167 

02 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0263E 

23-Aug-96 

R6-96-08-066 

02 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0277E 

10-Jul-96 

96-06-208P 

06 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0279E 

07-AUQ-96 

R6-96-08-044 

02 

06 

TX 

SAN  ANTONIO.  CITY  OF 

48029C0279E 

29-Aug-96 

R6-96-08-340 

02 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0279E 

11-0ct-96 

R6-96-10-150 

02 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0279E 

05-NOV-96 

R6-96- 10-410 

08 

06 

TX 

SAN  ANTONIO.  CITY  OF 

48029C0283E 

05-Dec-96 

R6- 96-1 2-026 

08 

06 

TX 

SAN  ANTONIO.  CITY  OF 

48029C0284E 

18-Oct-96 

96-06-527P 

06 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0284E 

280ct-96 

R6-96-1 0-372 

02 

06 

TX 

SAN  ANTONIO.  CITY  OF 

48029C0432E 

1  7-Jul-96 

96-06-098P 

05 

06 

TX 

SAN  ANTONIO.  CITY  OF 

48029C0434E 

1  7-Jul-96 

96-06-098P 

05 

06 

TX 

SAN  ANTONIO.  CITY  OF 

48029C0457E 

17-Dec-96 

97-06-052A 

01 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0476E 

O7-AU0-96 

R6-96-08-037 

02 

06 

TX 

SAN  ANTONIO,  CITY  OF 

48029C0477E 

06-NOV-96 

R6-96-1 1-023 

02 

06 

TX 

SCHERT2.  CITY  OF 

48026900150 

25-NOV-96 

R6-96-1 1-272 

02 

06 

TX 

SEGUIN.  CITY  OF 

4855080005C 

03-JUI-96 

R6-96-06-258 

02 

06 

TX 

SEGUIN,  CITY  OF 

4855080OO5C 

12-Jul-96 

R6-96-07-099 

02 

06 

TX 

SMITH  COUNTY  • 

48118501706 

05-S«p-96 

R6-9608-237 

02 

06 

TX 

SMITH  COUNTY  • 

4811850250B 

24-Sep-96 

R6-96-09-290 

02 

06 

TX 

SMITH  COUNTY  • 

4811850300B 

30Sep-96 

R6-96-09-332 

02 

_       06 

TX 

SMITH  COUNTY  • 

4811850335B 

02-Jul-96 

R6-96-06-275 

02 

06 

TX 

STAFFORD,  CITY  OF 

48157C0255H 

29-0ct-96 

97-06-010A 

01 

06 

TX 

SUNRISE  BEACH  VILLAGE,  CITY  OF 

4815310001B 

09-Oct-96 

R6-96-09-066 

02 

06 

TX 

SUNSET  VALLEY.  CITY  OF 

48453C0255E 

06Sop-96 

96-06-283P 

06 

06 

TX 

TARRANT  COUNTY* 

48439C01 40H 

06-NOV-96 

R6-96-1 1  -000 

02 

06 

TX 

TARRANT  COUNTY* 

48439C0140H 

1 9-NOV-96 

R6-96-11-124 

02 

06 

TX 

TARRANT  COUNTY* 

48439C0395H 

1  7-Oct-96 

96-06-524P 

06 

06 

TX 

TARRANT  COUNTY* 

48439C0431H 

30-0ct-96 

96-06-398P 

05 

06 

TX 

TARRANT  COUNTY* 

48439C0510H 

17-0ct-96 

96-06-524P 

06 

06 

TX 

TEXARKANA,  CITY  OF 

480O60O005B 

26-NOV-96 

R6-96-1 1-237 

02 

06 

TX 

THE  COLONY,  CITY  OF 

4815810001B 

17-Dec-96 

97-06-095A 

02 

06 

TX 

TOM  GREEN  COUNTY  * 

4806220230B 

09-Aug-96 

R6-96-08-092 

02 

06 

TX 

TOOL,  CITY  OF 

48213C0000 

04-NOV-96 

R6-96-1 0-379 

02 

06 

TX 

TRAVIS  COUNTY* 

48453C0O80E 

21-Aug-96 

R6-96-O8-201 

02 

06 

TX 

TRAVIS  COUNTY* 

48453C0110E 

1 1  -Jul-96 

R6-96-07-066 

02 

06 

TX 

TRAVIS  COUNTY* 

48453C020OE 

23-Oct-96 

R6-96-1 0-355 

02 

06 

TX 

TRAVIS  COUNTY* 

48453C0205E 

04S«p-96 

R6-96-08-346 

02 

06 

TX 

TRAVIS  COUNTY* 

48453C0215E 

20-Aug-96 

96-06-41 8A 

01 

06 

TX 

TRAVIS  COUNTY* 

48453C0215E 

20-Aug-96 

R6-96-08-181 

02 

06 

TX 

TRAVIS  COUNTY* 

48453C0250E 

09-Aug-96 

R6-96-07-157 

02 

06 

TX 

TRAVIS  COUNTY* 

48453C0250E 

02-Dec-96 

R6-96-1 1-289 

02 

06 

TX 

TRAVIS  COUNTY* 

48453C026OE 

1  2-Sep-96 

R6-96-09-110 

02 

06 

TX 

TRAVIS  COUNTY* 

48453C0325E 

1 7-Jul-96 

R6-96-07-147 

02 

06 

TX 

TYLER.  CITY  OF 

4805710015B 

22-Jul-96 

96-06-380A 

01 

06 

TX 

UNIVERSAL  CITY,  CITY  OF 

48029C0316E 

1  7-Jul-96 

R6-96-07-000 

02 

06 

TX 

UNIVERSAL  CITY,  CITY  OF 

48029C0316E 

04Dec-96 

R6-96- 12-001 

02 

06 

TX 

UPSHUR  COUNTY* 

4810369999A 

25-NOV-96 

R6-96-11-135 

02 

06 

TX 

VICTORIA,  CITY  OF 

480638001 OE 

18-NOV-96 

R6-96-1 1-099 

02 

06 

TX 

WEST  LAKE  HILLS,  CITY  OF 

484S3C0205E 

02-O«c-96 

R6-96-n-329 

02 
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06 

TX 

WHARTON,  CITY  OF 

4806540005C 

03-S«p-96 

R6-96-08-272 

02 

06 

TX 

WICHITA  FALLS,  CITY  OF 

4806620030E 

15-Oct-96 

96-06-400A 

01 

06 

TX 

WICHITA  FALLS,  CITY  OF 

48O6620030E 

24-Sep-96 

96-06-402P 

OS 

06 

TX 

WICHITA  FALLS,  CITY  OF 

4806620030E 

21-NOV-96 

R8-96-1 1-242 

02 

06 

TX 

WICHITA  FALLS,  CITY  OF 

4806620030E 

20-Dec-96 

R6-96- 12-000 

02 

06 

TX 

WILLIAMSON  COUNTY  * 

48491 C0218C 

31 -Jul-96 

R6-96-07-387 

02 

06 

TX 

WILLIAMSON  COUNTY  * 

48491 C0250C 

22-Oct-96 

R6-96-1 0-353 

02 

06 

TX 

WILLIAMSON  COUNTY  *  ^ 

48491 C0335C 

1 2-NOV-96 

97-06-008P 

OS 

06    . 

TX 

WISE  COUNTY* 

48497C0150C 

22-Oct-96 

R6-96-1 0-256 

02 

06 

TX 

WOOD  COUNTY* 

4810550007A 

05-Sep-96 

R6-96-09-01 1 

02 

06 

TX 

WYLIE,  CITY  OF 

48085C0470G 

18-Jul-96 

R6-96-07-164 

02 

07 

lA 

ANITA,  CITY  OF 

190048      B 

17-Jul-96 

96-07-267A 

02 

07 

lA 

ATLANTIC,  CITY  OF 

1900490005B 

1 6-Dec-96 

97-07-055A 

02 

07 

lA 

BETTENOORF,  CITY  OF 

1902400003C 

21-Aug-96 

96-07-323A 

02    • 

07 

lA 

BETTENDORF,  CITY  OF 

1 902400005 E 

18-Dec-96 

2228 

02 

07 

lA 

BUCHANAN  COUNTY* 

1908480008B 

09-Jul-96 

96-07-237A 

02 

07 

lA 

CEDAR  FALLS.  CITY  OF 

1900170003B 

31 -Jul-96 

96-07-1 97P 

06 

07 

lA 

CEDAR  FALLS,  CITY  OF 

1900170004B 

01  -Oct-96 

2150 

08 

07 

lA 

CEDAR  FALLS,  CITY  OF 

190O1700O5B 

31 -Jul-96 

96-07-1 97P 

06 

07 

lA 

CEDAR  RAPIDS,  CITY  OF 

1901870010B 

03 -Oct-96 

96-07-289A 

01 

07 

lA 

CEDAR  RAPIDS,  CITY  OF 

1901 87001  OB 

25-NOV-96 

97-07-047A 

01 

07 

lA 

CLINTON  COUNTY  * 

190859      B 

26-Jul-96 

96-07-276A 

02 

07 

lA 

CLINTON,  CITY  OF 

1900880005B 

1 7-Dec-96 

97-07-051 A 

02 

07 

lA 

CLIVE,  CITY  OF 

1904880005C 

O5-D0C-96 

2210 

02 

07 

lA 

CLIVE,  CITY  OF 

19048800O5C 

05-Dec-96 

221  r 

02 

07 

lA 

CUVE,  CITY  OF 

1904880005C 

1 2-Dec-96 

2223 

02 

07 

lA 

CLIVE,  CITY  OF 

1904880005C 

30-Dec-96 

2238 

02 

07 

lA 

CLIVE,  CITY  OF 

1 904880005C 

31-Dec-96 

2253 

02 

07 

lA 

CLIVE,  CITY  OF 

1 904880005C 

09-Oct-96 

96-07-3 14A 

02 

07 

lA 

HOLLAND,  CITY  OF 

190404      A 

10-Oct-96 

2165 

02 

07 

lA 

IOWA  CITY,  CITY  OF 

1901710005C 

23-Jul-96 

2110 

02 

07 

lA 

IOWA  CITY,  CITY  OF 

1901710005C 

23-Dec-96 

97-07-070A 

01 

07 

lA 

JONES  COUNTY  * 

1909190225B 

15-Jul-96 

96-07-275A 

02 

07 

lA 

MARION,  CITY  OF 

1901 91 0001 B 

27-Aug-96 

2126 

02 

07 

lA 

MARSHALLTOWN,  CITY  OF 

1 902000001 B 

25-Jul-96 

96-07-247A 

01 

07 

lA 

MUSCATINE,  CITY  OF 

1902130003B 

20-Aug-96 

96-07-31 7A 

02 

07 

lA 

NASHUA,  CITY  OF 

1 900680001 B 

02-Dec-96 

2201 

02 

07 

lA 

SPENCER,  CITY  OF 

19O0710OO5B 

1 1  -Oct-96 

2170 

02 

07 

lA 

SPENCER,  CITY  OF 

19O07100O5B 

15-Jul-96 

96-07-257A 

01 

07 

lA 

TIFRN,  CITY  OF 

1901 730001 B 

20-Aug-96 

96-07-326A 

01 

07 

lA 

TIFFIN,  CITY  OF 

1901 730001 B 

25-NOV-96 

97-O7-028A 

01 

07 

lA 

URBANDALE,  CITY  OF 

1 902300005C 

14-N0V-96 

2181 

02 

07 

lA 

VAN  METER,  CITY  OF 

190362 

1 5-NOV-96 

2089 

02 

07 

lA 

WARREN  COUNTY  • 

1909120003B 

1 3-S«p-96 

96-07-338A 

02 

07 

lA 

WEST  DES  MOINES,  CITY  OF 

1902310005B 

03-Dec-96 

97-07-022A 

01 

07 

KS 

ARKANSAS  CITY,  CITY  OF 

2000700002B 

28-AUS-96 

2104 

02 

07 

KS 

BEL  AIRE,  CITY  OF 

2008640005B 

26-NOV-96 

2195 

02 

07 

KS 

BEL  AIRE.  CITY  OF 

2008640005B 

26-NOV-96 

2196 

02 

07 

KS 

BUTLER  COUNTY  • 

20003701 55B 

31-D*c-96 

96-07-298P 

06 

07 

KS 

DERBY,  aTY  OF 

2003230000 

09-Jul-96 

2083 

02 

07 

KS 

DERBY,  CITY  OF 

2003230001 C 

1 2-Dec-96 

1813 

02 

07 

KS 

DERBY,  CITY  OF 

2003230001 C 

06-D*c-96 

97-07-066A 

02 

07 

KS 

DERBY,  CITY  OF 

2003230002C 

20-Aue-96 

96-07-291 A 

01 

07 

KS 

DOUGLAS  COUNTY  * 

20008700806 

10- Jul-96 

96-07-205A 

02 

07 

KS 

EL  DORADO,  CITY  OF 

2000390001 C 

15-NOV-96 

97-07-032A 

02 

07 

KS 

FAIRWAY,  CITY  OF 

20091 C0042D 

20-Aug-96 

96-07-3 16A 

01 

07 

KS 

RNNEY  COUNTY 

200099001 2A 

04-NOV-96 

97-07-01 3A 

02 

07 

KS 

HALSTEAD,  CITY  OF 

2001310001C 

04-S«p-96 

96-07-032P 

05 

07 

KS 

HARVEY  COUNTY* 

20058501 25C 

04-S«p-96 

96-07-03  2P 

06 

07 

KS 

HOLCOMB,  CITY  OF 

2008680001 A 

16-Aug-96 

2111 

02 

07 

KS 

HOLCOMB,  CITY  OF 

2008680001 A 

20-Aue-»6 

2120 

02 

(Ml 
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KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

HUTCHINSON,  CITY  OF 
JEFFERSON  COUNTY' 
JUNCTION  CITY,  CITY  OF 
JUNCTION  CITY.  CITY  OF 
LAWRENCE,  CITY  OF 
LAWRENCE.  CITY  OF 
LAWRENCE,  CITY  OF 
LENEXA,  CITY  OF 
LENEXA.  CITY  OF 
LENEXA,  CITY  OF 
MANHATTAN,  CITY  OF 
MCPHERSON  COUNTY  • 
MCPHERSON  COUNTY  * 
MCPHERSON,  CITY  OF 
MCPHERSON,  CITY  OF 
MCPHERSON.  CITY  OF 
MIAMI  COUNTY* 
MUL\/ANE,  CITY  OF 
NEW  CAMBRIA,  CITY  OF 
OLATHE,  CITY  OF 
OLATHE,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK.  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK.  CITY  OF 
OVERLAND  PARK.  CITY  OF 
POTTAWATOMIE  COUNTY* 
SAUNA,  CITY  OF 
SALINA,  CITY  OF 
SALINA,  CITY  OF 
SALINA,  CITY  OF 
SALINA,  CITY  OF 
SALINA,  CITY  OF 
SALINA,  CITY  OF 
SALINA,  CITY  OF 
SALINA,  CITY  OF 
SALINA,  CITY  OF 
SALINA,  CITY  OF 
SALINA,  CITY  OF 
SALINA,  CITY  OF 
SALINA,  CITY  OF 
SAUNA,  CITY  OF 
SAUNA,  CITY  OF 
SAUNA,  CITY  OF 
SALINA,  CITY  OF 
SAUNA,  CITY  OF 
SAUNA,  CITY  OF 
SAUNA,  CITY  OF 
SAUNA,  CITY  OF 
SAUNE  COUNTY* 
SAUNE  COUNTY* 
SALINE  COUNTY* 
SALINE  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 


20155C0285D 

1  7-Jul-96 

96-07-21 6A 

01 

2001470125B 

19-NOV-96 

2189 

02 

20011 200O5C 

02-Aug-96 

96-07-269A 

01 

2001 1 200O5C 

20-Aug-96 

96-07-330A 

01 

20OO9OOOO5A 

04-NOV-96 

96-07.280A 

01 

200090001 OA 

1 6-Sep-96 

96-07-320A 

01 

200090001 5A 

15-AUQ-96 

96-07-301A 

02 

20091 C0077D 

1 3,-Auo-96 

96-07-288A 

02 

20091C0077D 

1 3-AUQ-96 

96-07.296A 

02 

20091C0077D 

13-AU0-96 

96-07-297A 

02 

2003000000 

26-NOV-96 

2275 

02 

20021400508 

27.Sep-96 

96-07-252A 

01 

20021 40050B 

06-NOV-96 

97-07-0O4A 

01 

2002170000 

08-Jul-96 

2072 

02 

20021 70OO5D 

12-Jul-96 

96-07-260A 

02 

20021 7001 5D 

06-NOV-96 

97-07-020A 

02 

200220   A 

20-Aug-96 

96-07  299A 

02 

200326001 OD 

06-Dec-96 

97-07-030P 

06 

20031 80001 A 

29-NOV-96 

2200 

02 

20091 C0090D 

07-Oct-96 

96-07-356A 

01 

20091 C0090D 

06-NOV-96 

97-07-01  9A 

01 

20091 COOOO 

06-S«p-96 

2143 

02 

20091 C0079D 

15-Jul-96 

96-07-270A 

02 

20091 C0081E 

15-Jul-96 

96-07-266A 

01 

20091 C0082E 

13-AUB-96 

96-07-309A 

02 

20091 C0095D 

27-Aug-96 

96-07-292A 

01 

20062 10235C 

15-Aug-96 

96-07-23  IP 

06 

20031 9001 5B 

15-JUI-96 

2101 

02 

20031 9001 5B 

19-Jul-96 

2107 

02 

20031 9001 5 B 

27-Aug-96 

2129 

02 

20031 9001 5B 

28-Aug-96 

2132 

02 

20031 9001  SB 

01  Oct-96 

2153 

02 

20031900158 

04-Oct-96 

2157 

02 

20031 9001 58 

08-Oct-96 

2159 

02 

2003190015B 

09-0ct-96 

2162 

02 

20031 9001 5B 

10-0ct-96 

2164 

02 

20031900158 

1 1  -Oct-96 

2171 

02 

20031900158 

1 7-Oct-96 

2172 

02 

20031900158 

14-N0V-96 

2182 

02 

20031900158 

1 4-NOV-96 

2183 

02 

20031900158 

1 4NOV-96 

2184 

02 

20031900158 

14-NOV-96 

2187 

02 

20031900158 

03-Dec-96 

2212 

02 

20031 9001 5B 

03-Dec-96 

2213 

02 

20031900158 

19-Dec-96 

2230 

02 

20031900158 

1 9-D«c-96 

2233 

02 

20031900158 

20-Aug-96 

96-07-327A 

02 

20031900158 

29-0ct-96 

97-07-006A 

02 

20031900158 

1  7-D«c-96 

97-07-024A 

02 

20031600408 

1 1  -Oct-96 

2146 

02 

20031600608 

12-D0C-96 

2239 

02 

20031600808 

18-Oct-96 

2179 

02 

20031601008 

29-NOV-96 

2202 

02 

200321 0O75A 

06-D«c-96 

97-07-050A 

02 

200321 01 OOA 

24-Oec-96 

2217 

01 

200321 01 25A 

26-NOV-96 

2190 

02 

20032101 25A 

24-Dec-96 

2218 

01 

200321 01 25A 

02-DM-96 

97-07-01 5A 

01 

20032101 50A 

31-D«c-96 

96-07-298P 

06 

20032101 50A 

15-0ct-96 

96-07-373A 

01 

200321 01 50A 

08-NOV-96 

97-07-01 6A 

02 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 

07 

KS 
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07 
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07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SHAWNEE  COUNTY  * 
SHAWNEE,  CITY  OF 
SUMNER  COUNTY  * 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA.  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
ARNOLD,  CITY  OF 
ATCHISON  COUNTY 
BENTON  COUNTY 
CAPE  GIRARDEAU,  CITY  OF 
CASS  COUNTY  * 
CASS  COUNTY  * 
CASS  COUNTY  * 
CASS  COUNTY  * 
CASS  COUNTY  * 
CASS  COUNTY  * 
CHESTERRELD,  CITY  OF 
CHESTERFIELD,  CITY  OF 
CHESTERRELD,  CITY  OF 
CHILUCOTHE,  CITY  OF 
COLUMBIA,  CITY  OF 
COLUMBIA,  CITY  OF 
EUREKA,  CITY  OF 
FENTON,  CITY  OF 
FENTON,  CITY  OF 
FLORISSANT.  CITY  OF 
FLORISSANT,  CITY  OF 
FRANKUN  COUNTY  * 
GRANDVIEW,  CITY  OF 
HERCULANEUM,  CITY  OF 
JEFFERSON  COUNTY* 
JEFFERSON  COUNTY* 
JEFFERSON  COUNTY* 


200321 01 50A 

18-NOV-96 

97-07-037A 

02 

200321 01 75A 

18-Oct-96 

2207 

02 

200321 01 75A 

02-Dec-96 

2207 

02 

20032101 75A 

02-000-96 

2208 

02 

200321 0200A 

20-Aug-96 

96-07-304A 

02 

200321 0200A 

16-Oct-96 

96-07-387A 

02 

200321 0225A 

25-Jul-96 

96-07-293A 

01 

2003210225A 

25-Jul-96 

96-07-294A 

01 

200321 0225A 

22-Aug-96 

96-07-339A 

01 

200321 0225A 

08-NOV-96 

97-07-01 6A 

02 

200321 0300A 

03-Oct-96 

96-07-3  75A 

01 

200321 0300A 

20-NOV-96 

97-07-049A 

02 

200331 01 OOC 

15-Oct-96 

96-07-386A 

02 

20091 C004 ID 

27-S«p-96 

96-07-3 13P 

05 

20191C0130B 

06-Dec-96 

97-07-030P 

06 

2003280000 

26-NOV-96 

2194 

02 

2003280000 

06-Dttc-96 

2216 

02 

2003280000 

10-Jui-96 

96-07-274A 

01 

2003280005B 

19NOV-96 

2191 

02 

200328001  OB 

IO-Jul-96 

2086 

02 

20032800108 

20-Aug-96 

96-07-321 A 

01 

20032800158 

14-NOV-96 

2180 

02 

20032800158 

14-NOV-96 

2189 

02 

2003280020B 

1 2-JUI-96 

209Q 

02 

200328002SB 

17-Oct-96 

2173 

02 

2003280030B 

12-JUI-96 

2092 

02 

2003280030B 

28-Aug-96 

2130 

02 

20032800306 

08-Oct-96 

2161 

02 

2003280030B 

1 7-Oct-96 

2174 

02 

'  2003280030B 

14-NOV-96 

2190 

02 

2003280030B 

03-O«c-96 

2214 

02 

- 

20032800308 

31-Dec-96 

2242 

02 

20032800358 

14-NOV-96 

2191 

02 

20032800358 

18-Oec-96 

2240 

02 

29018800018 

06-Sap-96 

96-07-344A 

02 

29000901 25B 

OI-Nov-96 

96-07-349P 

06 

29002701258 

26-N0V-96 

2206 

02 

2904580008B 

23-Dec-96 

97-07-068A 

01 

2907830050C 

18-Jul-96 

96-07-235A 

02 

2907830050C 

08-NOV-96 

97-07-025A 

02 

29078301 2SB 

1 7-JUI-96 

96-07-1 74A 

02 

29078301 25B 

29-Oct-96 

96-07-378A 

02 

29078301 25B 

17-0ct-96 

97-07-O07A 

02 

29078301 SOB 

15-Aua-96 

2001 

02 

29189C0138H 

18-Oct-96 

2175 

01 

29189C0138H 

1 9-0«c-96 

2231 

02 

29189C0145H 

31-D«c-96 

1535 

02 

29021600058 

13-AU0-96 

96-07-246A 

02 

290036001 6C 

20-NOV-96 

96-07-342A 

01 

290036001 7B 

20-N0V-96 

96-07-342A 

01 

291B9C0244H 

18-S9P-96 

96-07-3S9A 

02 

29189C0287H 

13-S«p-96 

96-07-322A 

01 

29189C0289H 

09-Jul-96 

96-07-241 A 

02 

29189C0062H 

18-Oct-96 

2163 

01 

29189C0062H 

31-Dec-96 

2247 

02 

29049301 60B 

18-S«p-96 

96-07-3 19A 

02 

2901710005C 

02-Dec-96 

97-07-043A 

02 

2901920005D 

17-Dm:-96 

97-07-01 8A 

02 

• 

2908O80O80C 

31-Dec-96 

999 

02 

2908080085C 

02-Aug-96 

96-07-272A 

01 

2908O80085C 

25-Jul-96 

96-07-283A 

01 
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07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

07 

MO 

JEFFERSON  COUNTY* 

LAOUE.CITY  OF 

LEE'S  SUMMIT,  CITY  OF 

MANCHESTER,  CITY  OF 

MANCHESTER,  CITY  OF 

MARSHALL,  CITY  OF 

MARYLAND  HEIGHTS,  CITY  OF 

O'FALLON,  CITY  OF 

OFALLON,  CITY  OF 

OFALLON,  CITY  OF 

OFALLON,  CITY  OF 

O'FALLON,  CITY  OF 

OFALLON,  CITY  OF 

PLATTE  COUNTY* 

PLATTE  COUNTY* 

PLATTE  COUNTY* 

REYNOLDS  COUNTY* 

SALINE  COUNTY  * 

SCOTT  COUNTY* 

ST.  CHARLES  COUNTY  * 

ST.  CHARLES  COUNTY  * 

ST.  CHARLES  COUNTY  * 

ST.  CHARLES  COUNTY  * 

ST.  CHARLES  COUNTY  * 

ST.  CHARLES  COUNTY  * 

ST.  CHARLES  COUNTY  • 

ST.  CHARLES  COUNTY  * 

ST.  CHARLES  COUNTY  * 

ST.  CHARLES  COUNTY  * 

ST.  CHARLES  COUNTY  * 

ST.  CHARLES  COUNTY  * 

ST.  CHARLES,  CITY  OF 

ST.  CHARLES,  CITY  OF 

ST.  CHARLES,  CITY  OF 

ST.  CHARLES,  CITY  OF 

ST.  CHARLES,  CITY  OF 

ST.  CHARLES,  CITY  OF 

ST.  CHARLES,  CITY  OF 

ST    CHARLES,  CITY  OF 

ST.  FRANCOIS  COUNTY* 

ST.  LOUIS  COUNTY  * 

ST.  LOUIS  COUNTY  * 

ST.  LOUIS  COUNTY  * 

ST.  LOUIS  COUNTY  * 

ST.  LOUIS  COUNTY  * 

ST.  LOUIS  COUNTY  * 

ST.  LOUIS  COUNTY  * 

ST.  LOUIS  COUNTY  * 

ST.  LOUIS  COUNTY  * 

ST.  LOUIS  COUNTY  • 

ST.  LOUIS  COUNTY  * 

ST.  LOUIS  COUNTY  * 

ST.  LOUIS  COUNTY  * 

ST.  LOUIS  COUNTY  * 

ST.  LOUIS  COUNTY  * 

ST.  LOUIS  COUNTY  • 

ST.  LOUIS  COUNTY  * 

ST.  LOUIS.  CITY  OF 

ST.  PETERS,  CITY  OF 

ST.  PETERS,  CITY  OF 

ST.  PETERS,  CITY  OF     . 


29080800900 

26-NOV-96 

2197 

02 

29189C0282H 

17  D«c-96 

96-07  381A 

01 

2901740OO8C 

22  Auo-96 

96-07-3 15A 

02 

29189C02S7H 

20-Aufl-96 

96-07-3 18A 

01 

29189C0259H 

20-AU8-96 

96-07-31 8A 

01 

2904030OO3B 

27-AU0-96 

96-07-253P 

06 

^OF 

29189C0158H 

11-Jul-96 

96-07-250A 

01 

29183C0230E 

26-NOV-96 

2205 

02 

29183C0239E 

07-NOV-96 

96-07-30OA 

02 

29183C0239E 

06-N0V-96 

97  07-01 1A 

01 

29183C0241E 

29-Oct-96 

97-07-01 OA 

01 

29183C0430E 

04-NOV-96 

97-07-009A 

01 

29183C0430E 

17  Oct  96 

97  07  012A 

02 

29047501 25A 

08-NOV-96 

96-07-290A 

02 

29047501 65A 

14-NOV-96 

2185 

02 

29047501 65A 

1  7-Dec-96 

97-07-026A 

02 

2908290375A 

27-Aug-96 

2123 

02 

29083401  SOB 

27-AU0-96 

96-07-253P 

06 

29083700758 

26-Aug  96 

96-07-285A 

01 

29183COOOO 

20-AU0-96 

96-07-331 A 

02 

29183C0105D 

06-Aug-96 

9607-240A 

02 

29183C0152D 

1 5-Jul-96 

2089 

08 

29183C0244E 

18-Dec-96 

97-07-054A 

01 

29183C0263E 

20-Aug-96 

9607  329A 

02 

29183C0435E 

27-Aug-96 

96-07  180A 

01 

29183C0435E 

28-Aug-96 

96-07-308A 

01 

29183C0435E 

27  Aug-96 

96-07-311P 

06 

29183C0435E 

09-Oct  96 

96-07.384A 

01 

29183C0435E 

1  7-Dec-96 

97-07-044A 

01 

29183C0451E 

29-Nov96 

2199 

02 

29183C0456E 

18-0ec-96 

9707-048A 

01 

29183C0260E 

21  Nov-96 

96-07-388A 

01 

29183C0266E 

18-Sep-96 

96-07-337A 

02 

29183C0267E 

08-Oct-96 

2158 

02 

29183C0280E 

23-Sep  96 

96-07-371A 

02 

29183C0280E 

1  7 -Dec  96 

97-O7-045A 

01 

29183C0286E 

20-Aug-96 

96^07324A 

02 

29183C0286E 

17-Dec-96 

97^7-045A 

01 

29183C0288E 

14-NOV-96 

2028 

02 

2908320075B 

29-Oct-96 

97^7-008A 

02 

29189C0054H 

08-Oct-96 

2155 

01 

29189C0O54H 

18  Jul-96 

96-07-282A 

01 

29189C0058H 

15-Aug-96 

96^7-306A 

01 

29189C0058H 

22-Aug-96 

96-07-347A 

01 

29189C0O69H 

07-Nov96 

2253 

02 

29189C0120H 

06-D8C-96 

97-07-038A 

01 

29189C0120H 

1  7  Dec-96 

97-07  039A 

01 

29189C0161H 

25  Nov-96 

97-O7-001A 

02 

29189C0254H 

1 1  -Oct-96 

96-07-305P 

05 

29189C0257H 

31 -Jul-96 

96-07-232A 

01 

29189C0259H 

31 -Jul-96 

96-07-232A 

01 

29189C0267H 

12-0«c-96 

2215 

01 

29189C0278H 

27  S«p96 

96-07-355A 

01 

29189C0278H 

1 7-Dec-96 

97-07-067A 

02 

29189C0278H 

05  Dec-96 

97-07-069A 

01 

29189C0286H 

1  7-0ec-96 

97-07-067A 

02 

29189C0405H 

1 4-NOV-96 

2186 

02 

2903850040A 

270ec-96 

2219 

02 

29183COOOO 

0243ec-96 

2193 

02 

29183C0241E 

26-Aug-96 

96-07-239A 

01 

28183C0242E 

02 -Dec -96 

2204 

01 
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07 

NE 

07 

NE 

07 

NE 

07 

NE 

07 

NE 

07 

NE 

07 

NE 

07 

NE 

08 

CO 

08 

CO 

08 

CO 

ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
TARKIO,  CITY  OF 
WARREN  COUNTY 
WENTZVILLE,  CITY  OF 
CASS  COUNTY  * 
CUMING  COUNTY  * 
CUMING  COUNTY  * 
CUMING  COUNTY  * 
DOUGLAS  COUNTY  * 
DOUGLAS  COUNTY  * 
DOUGLAS  COUNTY  • 
DOUGLAS  COUNTY  * 
ELM  CREEK,  VILLAGE  OF 
FREMONT,  CITY  OF 
FREMONT,  CITY  OF 
FREMONT,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
HALL  COUNTY* 
HASTINGS,  CITY  OF 
LA  VISTA,  CITY  OF 
LINCOLN,  CITY  OF 
LINCOLN,  CITY  OF 
LINCOLN,  CITY  OF 
LINCOLN,  CITY  OF 
MERRICK  COUNTY  * 
OMAHA,  CITY  OF 
OMAHA,  CITY  OF 
PIERCE  COUNTY* 
SARPY  COUNTY* 
SARPY  COUNTY* 
SAUNDERS  COUNTY  • 
SCHUYLER,  CITY  OF 
ADAMS  COUNTY  * 
ARAPAHOE  COUNTY  * 
ARAPAHOE  COUNTY  * 


29183C0242E 

27-Aug-96 

96-07-251 A 

01 

29183C0242E 

29-Aug-96 

96-07-350A 

01 

29183C0242E 

27-Sep-96 

96-07 -364A 

01 

29183C0242E 

18-Sep.96 

96-07-366A 

01 

29183C0261E 

1 7-Sep-96 

96-07-362A 

01 

29183C0264E 

03-Oct-96 

2154 

02 

290013   B 

01 -Nov-96 

96-07-349P 

06 

29044300508 

13-NOV-96 

96-07-374A 

02 

29183C0185E 

17-0ct-96 

96-07-377A 

02 

3104070025A 

1  7-Oct-96 

97-07-003A 

02 

3104270004B 

06-S«p-96 

2135 

02 

3104270004B 

06-Sep-96 

2140 

02 

3104270004B 

31 -Dec-96 

2225 

02 

3100730025B 

1 8-Jul-96 

96-07-278A 

01 

3100730025B 

08 -Nov-96 

97-07-005A 

02 

3 1007301 258 

13  Sep  96 

96-07-341A 

01 

31 007301 25B 

1 7-Oc^-96 

97-07-01 4A 

01 

3100140005B 

05-Aug-96 

2125 

02 

3100690000 

1 2-Oec-96 

2220 

02 

3100690002C 

13-Sep-96 

96-07-21 7A 

01 

3100690002C 

1 9-Sep-96 

96-07-358A 

01 

3101030000 

1 6-Aug-96 

2114 

02 

31010300058 

20-Aug-96 

2122 

01 

31010300058 

1 9-Dec-96 

2229 

02 

31010300108 

10-Oct-96 

2166 

02 

3 101 03001 OB 

18-Oct-96 

2177 

02 

310103O010B 

1 9-Dec-96 

2222 

02 

31010300158 

1 2-Aug-96 

1987 

01 

3101030015B 

19-Sep-96 

2144 

02 

31010300158 

1 1  -Oct-96 

2167 

02 

31010300158 

1 1  -Oct-96 

2169 

02 

31010300158 

19-NOV-96 

2192 

02 

31010300158 

26-NOV-96 

2198 

02 

31010300158 

20Aug^96 

96-07328A 

02 

31010300158 

21 -Aug-96 

96-07-334A 

02 

31010300208 

11 -Oct-96 

2168 

02 

31010300208 

14-NOV-96 

2179 

02 

31010300208 

14-NOV-96 

2188 

01 

31010300208 

12-Dec-96 

2232 

02 

3101030020B 

26-Dec-96 

2232 

02 

31010300208 

26-Dec-96 

2243 

02 

31O1030O2OB 

21 -Aug-96 

96-07-333A 

02 

3101030020B 

22-Aug-96 

96-07-335A 

02 

3101000100C 

18-0ct-96 

2178 

02 

310OO10OO5B 

26-Jul-96 

96-07-281 A 

01 

31153C0045F 

1 1  -Dec-96 

96-07-360A 

01 

3152730020C 

18-Dec-96 

2226 

02 

3152730040C 

IO-Jul-96 

96-07-224A 

02 

3152730040C 

27-Aug-96 

96-07-3 10A 

02 

3152730040C 

03 -Oct-96 

96-07-353A 

01 

3104570175A 

15-Jul-96 

96-07-1 87A 

02 

3152740025F 

1 2-Dec-96 

2227 

02 

3152740O25F 

1 7-Oec-96 

97-07-056A 

02 

31046601508 

24-Sep-96 

96-07-354A 

01 

31153C0000 

02-Dec-96 

2209 

02 

31153C0100F 

1 7-Oct-96 

96-07-3 12A 

02 

31019501058 

19-Aug-96 

2115 

01 

3100460005B 

08 -Oct-96 

2160 

02 

08001 C0730G 

06-NOV-96 

96-08377A 

01 

08005C0280J 

03-Oct-96 

96-08352A 

01 

08005C0455J 

16-Jul-96 

96-08-295A 

02 

IMI 
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08 

CO 

08 

CO 

08 

CO 

08 

CO 

08 

CO 

06 

CO 

oe 

CO 

06 

CO 

06 

CO 

06 

CO 

06 

CO 

^-'06 

CO 

06 

CO 

06 

CO 

06 

CO 

06 

CO 

06 

CO 

08 

CO 

06 

CO 

06 

CO 

06 

CO 

06 

CO 

06 

CO 

06 

CO 

08 

CO 

06 

CO 

06 

CO 

06 

CO 

06 

CO 

06 

CO 

06 

CO 

06 

CO 

06 

CO 

06 

CO 

06 

CO 

06 

CO 

06 

CO 

08 

CO 

08 

CO 

06 

CO 

08 

CO 

08 

CO 

08 

CO 

08 

CO 

06 

CO 

08 

CO 

08 

CO 

08 

CO 

08 

CO 

08 

CO 

08 

MT 

08 

MT 

08 

MT 

08 

MT 

08 

MT 

08 

MT 

08 

MT 

08 

MT 

08 

MT 

08 

NO 

08 

NO 

ARAPAHOE  COUNTY  • 

ARAPAHOE  COUNTY  • 

ARAPAHOE  COUNTY  • 

ARAPAHOE  COUNTY  • 

ARVADA,  CITY  OF 

AURORA.  CITY  OF 

AURORA,  CITY  OF 

BOULDER  COUNTY  • 

BOULDER  COUNTY  • 

BOULDER  COUNTY  • 

BOULDER.  CITY  OF 

BOULDER.  CITY  OF 

BOULDER.  CITY  OF       • 

BOULDER.  CITY  OF 

BOULDER,  CITY  OF 

BOULDER.  CITY  OF 

BOULDER.  CITY  OF 

BOULDER.  CITY  OF 

COLORADO  SPRINGS.  CITY  OF 

DENVER.  CITY  AND  COUNTY  OF 

DENVER.  CITY  AND  COUNTY  OF 

DURANGO,  CITY  OF 

EL  PASO  COUNTY* 

GLENWOOD  SPRINGS,  CITY  OF 

GOLDEN.  CITY  OF 

GYPSUM.  TOWN  OF 

JEFFERSON  COUNTY  • 

JEFFERSON  COUNTY  • 

JEFFERSON  COUNTY  • 

JEFFERSON  COUNTY  * 

LAKEWOOD.  CITY  OF 

LAKEWOOD.  CITY  OF 

LAKEWOOD,  CITY  OF 

LAKEWOOD.  CITY  OF 

LARIMER  COUNTY  • 

LARIMER  COUNTY  * 

LITTLETON,  CITY  OF 

LOUISVILLE,  CITY  OF 
LOUISVILLE,  CITY  OF 
LOVELAND,  CITY  OF 
PARKER,  TOWN  OF 
RIO  BLANCO  COUNTY  * 
SEVERANCE,  TOWN  OF 
STEAMBOAT  SPRINGS,  TOWN  OF 
STEAMBOAT  SPRINGS.  TOWN  OF 
TELLER  COUNTY  * 
THORNTON,  CITY  OF 
WELD  COUNTY  • 
WESTMINSTER.  CITY  OF 
WHEAT  RIDGE.  CITY  OF 
BEAVERHEAD  COUNTY* 
CARBON  COUNTY  • 
FLATHCAD  COUNTY* 
FLATHEAD  COUNTY* 
GALLATIN  COUNTY  * 
LEWIS  AND  CLARK  COUNTY  * 
UNCOLN  COUNTY  * 
MISSOULA  COUNTY* 
PARK  COUNTY* 
BISMARCK,  CITY  OF 
BISMARCK.  CITY  OF 


080O5C0460J 

08005C0460J 

08005C0480J 

08005C048SJ 

0850720OO6B 

O8OOO2O480E 

0800020485E 

08013C0440F 

08013C0560F 

08013C0576G 

08013C0385F 

08013C0385F 

08013C0395F 

08013C0395F 

08013C0395F 

08013C0415F 

08013C0415F 

08013C0535F 

08006001 34C 

080046001 4C 

0800460022C 

0800990005 D 

080O590293C 

080071 1434C 

0800900004A 

0802950001 C 

0800870330C 

08008 70380C 

0800870380C 

08008 70380C 

0850750O05C 

0850750005C 

0850750005C 

085075001 OC 

0801010179D 

0801010244B 

08001 7001 OD 

0801 3C0560F 

08013C0576G 

0801 03001 OC 

08031000700 

08028804 OOA 

0802660475C 

0801590002C 

O80159OO02C 

08119C0077C 

08001 C0045G 

080266048 9C 

0800080O03C 

0850790005C 

300001 1 882A 

3001390115B 

30OO232305D 

30002323150 

30002704406 

300038 1538C 

3001570650B 

30063C0875D 

3001600017B 

3801 49001 5A 

3801490015A 


20-Aug-96 

96-08-3 19A 

01 

20-Aug-96 

96-08-336A 

02 

15-Jul-96 

96  08-105P 

05 

15-JUI-96 

96-08-1 05P 

05 

17  Sep  96 

96  08  178P 

06 

15-JUI-96 

96-08  105P 

05 

15-Jul-96 

96-08  105P 

05 

02-AUO-96 

96-08-269P 

06 

06-Sep  96 

96-08  301 P 

05 

06Sep-96 

96-08-301 P 

05 

27-Sep  96 

96-08-258A 

01 

1  2-S«p-96 

9608  329A 

01 

20-NOV-96 

96-08  365A 

01 

14-N0V-96 

97-08  01 5A 

02 

20-Dec-96 

97O8076A 

02 

11-Jul-96 

9608  281A 

02 

12-Sep  96 

96-08-308A 

01 

26Nov96 

9708  038A 

02 

1  7-Sep  96 

96-08-328P 

06 

25-Jul-96 

9608-300A 

02 

07-Nov  96 

9708-OO6A 

01 

03 -Oct  96 

96-08  252A 

02 

12  Dec  96 

97-08  062A 

02 

16-Dec-96 

97-O8-074A 

02 

20-AU0-96 

96-08  291 P 

05 

19-Dec  96 

97-08  060A 

01 

25Jul-96 

96-08  290A 

02 

12  Sep  96 

9608  265A 

02 

1  7  Sep  96 

9608  362A 

02 

16-Dec  96 

97-08-067A 

02 

08-AU0-96 

96-08-1  76P 

05 

24-Sep-96 

96-08-356A 

02 

03-Ocl  96 

96-08-366A 

02 

16-Jul-96 

96-08  150A 

02 

15-JUI-96 

96-08-271 P 

06 

12-Dec-96 

97-O8-056A 

02 

1  7-Sep-96 

96-08-361 A 

02 

06-Sep-96 

96-08-301 P 

05 

06  Sep96 

96-08  301 P 

05 

1 9-Dec-96 

97-08-069A 

02 

20-Sep-96 

9608  334A 

01 

02 -Dec  96 

9608-374A 

02 

1 7-Oct-96 

97-O8-O01A 

01 

1  2-Sep-96 

96-08  343A 

02 

29-Oct-96 

96-08  381 A 

02 

26-Nov  96 

97-08-022A 

02 

04-Oct-96 

96-08  346A 

02 

1 3-Aug-96 

9608  247A 

01 

1 6-Dec  96 

97-08-066A 

01 

28-Aug-96 

96-08-1 31 P 

05 

03-Sep-96 

96-08-309A 

02 

20-NOV-96 

9608-350A 

02 

31-Oct-96 

9608-345A 

02 

1 6-Oec-96 

97-08-053A 

02 

31 -Jul -96 

96-08  299A 

02 

26-NOV-96 

96-08  357A 

01 

1 7-Sep-96 

96-08-311A 

02 

20-Dec-96^^ 

97-08-068A 

02 

29-Oct  96 

9608  354A 

02 

12-Sep  96 

96-08-317A 

02 

02-0ec-96 

97-08 -048A 

02 
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08 

ND 

BISMARCK,  CITY  OF 

3801490025A 

03-Jul-96 

96-08-255A 

01 

08 

ND 

BISMARCK,  CITY  OF 

3801 490025 A 

25-NOV-96 

97-08-005A 

01 

08 

ND 

BURLEIGH  COUNTY  * 

38001 70570A 

09-Oct-96 

96-08-372A 

01 

08 

ND 

DICKINSON,  CITY  OF 

3801170005C 

10-Oct-96 

96-O8-307A 

02 

08 

ND 

FARGO,  CITY  OF 

3853640030D 

03-Oct-96 

96-08-276A 

02 

08 

ND 

FARGO,  CITY  OF 

3853640030D 

17-Sep-96 

96-08-351 A 

01 

08 

ND 

FARGO,  CITY  OF 

3853640030D 

10-Oct  96 

97-08 -004A 

01 

08 

ND 

GRAFTON.  CITY  OF 

380137OO03C 

25-Jul-96 

96-08-266A 

01 

08 

ND 

GRAND  FORKS  COUNTY  * 

3800330008B 

05-Aug-96 

96-08-31 6A 

02 

08 

NO 

GRAND  FORKS  COUNTY  * 

3800330008B 

24-Sep-96 

96-08-371A 

02 

08 

ND 

GRAND  FORKS,  CITY  OF 

3853650010D 

23-Jul-96 

96-08  298A 

02 

08 

ND 

GRAND  FORKS,  CITY  OF 

385365001 OD 

23-JUI-96 

96-08-302A 

02 

08 

ND 

GRAND  FORKS,  CITY  OF 

385365001 OD 

20-Sep-96 

96-08 -3  64  A 

02 

08 

ND 

GRAND  FORKS,  CITY  OF 

385365001 OD 

20Sep-96 

96-08-367A 

02 

08 

ND 

GRAND  FORKS,  CITY  OF 

385365001 OD 

1 7-0ct-96 

97-08-021 A 

02 

08 

ND 

GRAND  FORKS,  CITY  OF 

385365001 OD 

14-N0V-96 

97-08-033A 

02 

08 

ND 

GRAND  FORKS,  CITY  OF 

385365001 OD 

16-Dec-96 

97-08-075A 

02 

08 

ND 

GRAND  FORKS,  CITY  OF 

385365001 OD 

20-Dec-96 

97-O8-078A 

02 

08 

ND 

LISBON,  CITY  OF 

380091 0001 B 

09-Jul-96 

96-08-296A 

02 

08 

ND 

LISBON,  CITY  OF 

3800910001B 

23-Jul-96 

96-08-306A 

02 

08 

ND 

MANDAN.  CITY  OF 

380072001  OB 

20-Aug-96 

96-08-333A 

02 

08 

ND 

MANDAN,  CITY  OF 

38007200208 

30-Dec-96 

97-08  08  5 A 

02 

08 

ND 

VALLEY  CITY,  CITY  OF 

3800020001 E 

1 5-NOV-96 

97-O8-030A 

02 

08 

ND 

VALLEY  CITY,  CITY  OF 

3800020002E 

18-NOV-96 

97-08-034A 

01 

08 

ND 

VALLEY  CITY,  CITY  OF 

3800020004E 

04-0ec-96 

97-08-049A 

02 

08 

SD 

ABERDEEN,  CITY  OF 

46013C0245C 

09-Aug-96 

96-08-325A 

02 

08 

SD 

ABERDEEN,  CITY  OF 

46013C0245C 

OI-Nov-96 

97-08-011A 

02 

08 

SD 

ABERDEEN,  CITY  OF 

46013C0245C 

29-0ct-96 

97-08-01 3A 

02 

08 

SD 

CUSTER  COUNTY* 

46001 80225B 

20-Aug-96 

96-08 -3  20A 

02 

08 

SD 

CUSTER  COUNTY* 

46001 80225B 

17-Oct-96 

97-08 -002A 

02 

08 

SD 

DAVISON  COUNTY* 

460020      B 

02-Dec-96 

97-08^36A 

02 

08 

SD 

MINNEHAHA  COUNTY  * 

46005701 70B 

20-Aug-96 

96-08-324A 

02 

08 

SD 

NORTH  SIOUX  CITY,  CITY  OF 

4600870005C 

1  7-0ct-96 

97-08-003A 

02 

08 

SD 

PIERRE,  CITY  OF 

4600400004B 

1  9-Dec-96 

97-08 -025A 

02 

08 

SD 

RAPID  CITY,  CITY  OF 

4654200003F 

31-Oct-96 

96-08-331 A 

01 

08 

SD 

RAPID  CITY,  CITY  OF 

4654200003F 

03-Sep-96 

96-08-341 A 

02 

08 

SD 

SIOUX  FALLS,  CITY  OF 

460060001 OC 

26-NOV-96 

97-08 -040A 

02 

08 

SO 

STURGIS,  CITY  OF 

4600550001 D 

20-Aug-96 

96-08  208A 

01 

08 

UT 

CORINNE,  CITY  OF 

4901 970005A 

18-Sep-96 

96-08-358P 

06 

08 

UT 

FARMINGTON,  CITY  OF 

4900440001 D 

1 4-NOV-96 

97-08-027A 

01 

08 

UT 

MORGAN  COUNTY  * 

4900920050B 

1 2-Sep  96 

96-08-355A 

02 

08 

UT 

SALT  LAKE  COUNTY  * 

4901020458C 

31-Oct-96 

97-08-023A 

02 

08 

UT 

SANDY,  CITY  OF 

4901 06001 2C 

13-Aug-96 

96-08-268A 

01 

08 

UT 

SANDY,  CITY  OF 

4901 06001 2C 

29-Oct-96 

96-08-376A 

02 

08 

UT 

SANPtlfc  COUNTY* 

4901110007B 

1 6-Dec-96 

97-08 -043A 

02 

08 

UT 

SOUTH  JORDAN,  CITY  OF 

49010700O8C 

23Jul-96 

96^>8-292A 

02 

08 

UT 

SOUTH  JORDAN,  CITY  OF 

4901070009C 

27-Sep-96 

96-08-360A 

02 

08 

UT 

SOUTH  JORDAN,  CITY  OF 

4901070009C 

29-Oct-96 

97-08-01 8A 

02 

08 

UT 

UINTAH  COUNTY* 

4901 47001 OC 

11-Jul-96 

96-08-284A 

oi 

08. 

UT 

WEBER  COUNTY  * 

4901870250B 

11-Jul-96 

96-08-250A 

02 

08 

UT 

WEBER  COUNTY  * 

4901870250B 

1 5-Aug-96 

96-08-3 12A 

02 

08 

UT 

WEBER  COUNTY  * 

4901870250B 

26-NOV-96 

97-08-037A 

02 

08 

UT 

WELLSVILLE,  CITY  OF 

490031 0001 B 

03-Sep-96 

96-08-338A 

02 

09 

AZ 

BULLHEAD  CITY,  CITY  OF 

0401 250020F 

26-NOV-96 

97-09-1 19A 

01 

09 

AZ 

CAVE  CREEK,  TOWN  OF 

04013C0805F 

27-NOV-96 

96-09-959P 

05 

09 

AZ 

CHANDLER,  CITY  OF 

04013C0000 

15-Jul-96 

96-09-870P 

06 

09 

AZ 

CHANDLER,  CITY  OF 

04013C0000 

15-Jul-96 

96-09-9 14P 

06 

09 

AZ 

CHANDLER,  CITY  OF 

04013C2630E 

30-Aug-96 

96-09-1 022A 

01 

09 

AZ 

EAGAR,  TOWN  OF 

0401030004C 

29-Oct-96 

96-09-1178A 

02 

09 

AZ 

FLAGSTAFF,  CITY  OF 

0400200008B 

1 6-Jul-96 

96-09-921 A 

02 

09 

AZ 

FLAGSTAFF,  CITY  OF 

040020001  IB 

08-Oct-96 

96-09-1 080P 

05 
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09  AZ  GILA  COUNTY  • 

09  AZ  GILBERT,  TOWN  OF 

09  AZ  GILBERT.  TOWN  Of 

09  AZ  GILBERT,  TOWN  OF 

09  AZ  GILBERT,  TOWN  OF 

09  AZ  GILBERT,  TOWN  OF 

09  AZ  GLENDALE,  CITY  OF 

09  AZ  GLENDALE,  CITY  OF 

09  AZ  GLENDALE,  CITY  OF 

09  AZ  GLENDALE,  CITY  OF 

09  AZ  GLENDALE,  CITY  OF 

09  AZ  GLENDALE,  CITY  OF 

09  AZ  GLENDALE,  CITY  OF 

09  AZ  GLENDALE,  CITY  OF 

09  AZ  GLENDALE,  CITY  OF 

09  AZ  GLENDALE.  CITY  OF 

09  AZ  LA  PAZ  COUNTY* 

09  AZ'  LA  PAZ  COUNTY* 

09  AZ  LA  PAZ  COUNTY* 

09  AZ  MARANA,  TOWN  OF 

09  AZ  MARANA,  TOWN  OF 

09  AZ  MARICOPA  COUNTY* 

09  AZ  MARICOPA  COUNTY* 

09  AZ  MARICOPA  COUNTY* 

09  AZ  MARICOPA  COUNTY* 

09  AZ  MARICOPA  COUNTY* 

09  AZ  MARICOPA  COUNTY* 

09  AZ  MARICOPA  COUNTY* 

09  AZ  MARICOPA  COUNTY* 

09  AZ  MESA,  CITY  OF 

09  AZ  MESA.  CITY  OF 

09  AZ  MESA,  CITY  OF 

09  AZ  MESA.  CITY  OF 

09  AZ  MESA.  CITY  OF 

09  A2  MESA,  CITY  OF 

09  AZ  MESA,  CITY  OF 

09  AZ  MESA,  OTY  OF 

09  AZ  MESA,  CITY  OF 

09  AZ  MESA,  CITY  OF 

09  A2  MESA,  CITY  OF 

09  AZ  MESA.  CITY  OF 

09  AZ  MOHAVE  COUNTY* 

09  AZ  NOGALES,  CITY  OF 

09  AZ  PARADISE  VALLEY,  TOWN  OF 

09  AZ  PATUOISE  VALLEY,  TOWN  OF 

09  AZ  PEORIA,  CITY  OF 

09  AZ  PHOENIX,  CITY  OF 

09  AZ  PHOENIX,  CITY  OF 

09  A2  PHOENIX,  CITY  OF 

09  AZ  PHOENIX,  CITY  OF 

09  AZ  PHOENIX.  CITY  OF 

09  AZ  PHOENIX.  CITY  OF 

09  AZ  PHOENM.  CITY  OF 

09  AZ  PHOENIX.  CITY  OF 

09  AZ  PHOENIX,  CTTY  OF 

09  AZ  PHOENIX,  OTY  OF 

09  AZ  PHOENIX.  CITY  OF 

09  AZ  PHOENIX.  CITY  OF 

09  AZ  PHOENIX.  OTY  OF 

09  AZ  PHOENIX,  CITY  OF 

09  AZ  PHOENIX,  CITY  OF 


040O28024OB 

02-Oec-96 

97-09-1 80A 

02 

04013C2215F 

1 1  -Jul  96 

96-09  91 3A 

01 

04013C2680F 

03Sep  96 

96  09  1063A 

01 

04013C2680F 

31  Jul-96 

96  09867A 

01 

04013C2680F 

1 1  Jul  96 

96-09-91 3A 

01 

04013C2680F 

30-Dac  96 

9709-270A 

01 

04013C1180E 

24-Oct-96 

96-09  1146P 

05 

04013C1190F 

03-S«p96 

96-O9-1053A 

01 

04013C1190F 

20-S«p-96 

96  0e-1094A 

01 

04013Cn90F 

1 6-Jul-96 

96  09-91  7A 

01 

04013Cn90F 

25  Jul-96 

96-09-95  2A 

01 

04013Cn90F 

06-Aug96 

96  09-969A 

01 

04013Cn90F 

26Nov96 

97-09-1 03  A 

01 

O4013C1195D 

16  Jul  96 

96  09  917A 

01 

04013C1195D 

25  Jul96 

9609-952A 

01 

O4013C1195D 

26-Nov96 

97  09-103A 

01 

040t 22001 8A 

03S«p96 

96-09-1 060A 

02^ 

0401220O18A 

1 8-NOV-96 

97-09-122A 

02 

0401 22003 OA 

03 -Oct  96 

96  09  98  4 A 

02 

040118000SD 

21 -Aug  96 

9609-896P 

06 

04011800150 

21 -Aug  96 

96-09-8  96P 

06 

O4013C0785G 

09Oct-96 

96-09-992A 

02 

04013C0785G 

03  Oct  96 

96-09993A 

02 

04013C0790E 

09Oct  96 

96  09-988A 

02 

04013C0795F 

09-Oct  96 

9609  992A 

02 

04013C1180E 

24-Oct96 

96-09-1 146P 

05 

O4O13C1670E 

07Aug-96 

9609694P 

05 

04013C1690E 

07Aug-96 

96-09  694P 

05 

04013C2045F 

23-Jul-96 

9609-498A 

02 

04013C2180E 

27  S«p96 

96  09  11 21 A 

01 

04013C2185E 

03-Oct-96 

96-09-1182A 

01 

04013C2190E 

20-Aug^96 

96  09  103  2A 

01 

04013C2195E 

20-Aug-96 

96-09-1 023A 

01 

04013C2195E 

03-S«p-96 

96-09-1 030A 

01 

04013C2195E 

12S«p96 

96^)9- 1078A 

01 

04013C2195E 

03 -Jul-96 

96-09-882A 

02 

04013C2195E 

1 7-Oct-96 

97-09-023A 

01 

04013C2195E 

10-Dec-96 

97-09-196A 

01 

04013C2195E 

1 9-D«c-96 

97-09-250A 

01 

04013C2205E 

29-Oct-96 

97-09O54A 

02 

04013C2215F 

20-Nov96 

97  09^94A 

01 

0400582445C 

18>Jul-96 

96-09-389P 

08 

O40O9100O4B 

11-Sep-9« 

96-O9-1033P 

05 

04013C1670E 

07-Aua-96 

96^)9-694P 

05 

04013C1690E 

07-AU0-96 

9609-694P 

05 

04013C1180E 

24-Oct-9e 

96-09-1146P 

05 

O4013C00OO 

11 -Jul-96 

96-09-936A 

01 

04013C1185F 

18-D«c-96 

97-09-237A 

01 

04013C1195D 

060ec  96 

97-09  04  2P 

05 

04013C1205E 

06 -Dec  96 

97O9-042P 

05 

04013C1215H 

O5-AU0-96 

96-09-8  65P 

t>5 

04013C1215H 

06-D«c  96 

97-09-042P 

05 

04013C1655H 

02-Jul-96 

96-09-875A 

02 

04013C1660F 

18-Oct-9« 

97-09-021 A 

01 

04013C1670E 

2aWug-96 

96-09-1 026A 

02 

04013C1670E 

19-Dec-96 

96-09-1 042P 

05 

04O13C1670E 

24-Oct-96 

96-09-1051P 

06 

04013C1670E 

07-Aug-96 

96-09-694P 

05 

04O13C1670E 

15-Aug-9e 

96-09-934A 

01 

04013C1670E 

14-NOW-96 

97-09-091A 

01 

04013C1680F 

30-D«c-96 

97-09-278A 

02 
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AZ 

AZ 
AZ 
AZ 
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CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


PHOENIX,  CITY  OF 

04013C1690E 

07-Aug-96 

96-09-694P 

05 

PHOENIX,  CITY  OF 

04013C2105D 

1 2-JUI-96 

96-09  900A 

02 

PHOENIX,  CITY  OF 

04013C2130E 

06-Dec-96 

97-09-1 81 A 

02 

PHOENIX,  CITY  OF 

04013C2155E 

18-NOV-96 

97-09-08  2A 

01 

PHOENIX,  CITY  OF 

04013C2155E 

02-Dec-96 

97-09-21 7A 

01 

PIMA  COUNTY  * 

040073 1025C 

20-Aug-96 

96-09-960A 

02 

PIMA  COUNTY  * 

040073 1620D 

06-Dec-96 

97-09-208A 

02 

PIMA  COUNTY  * 

040073 1665D 

1 3-Aug-96 

96-09^99P 

05 

PRESCOTT,  CITY  OF 

04009800200 

17-S«p-96 

96-09-1 11  OA 

02 

SANTA  CRUZ  COUNTY* 

04009001 45A 

13-Aua-96 

96-09-638A 

02 

SANTA  CRUZ  COUNTY* 

0400900280A 

26-NOV-96 

96-09-824P 

06 

SCOTTSDALE,  CITY  OF 

04013C1235E 

15-Aug-96 

96-09-437P 

06 

SCOTTSDALE,  CITY  OF 

04013C1695F 

09-Oct-96 

96-09-923A 

01 

TUCSON,  CITY  OF 

040076001 5G 

25-Sep-96 

96-09-1 128P 

06 

TUCSON,  CITY  OF 

0400760020H 

25-S«p-96 

9609-1128P 

06 

TUCSON,  CITY  OF 

04007 60020H 

04-Oct-96 

96-09-1 186A 

02 

TUCSON,  CITY  OF 

0400760020H 

07-NOV-96 

9709-067A 

01 

TUCSON,  CITY  OF 

O40O76O020H 

26-NOV-96 

97-09-099A  . 

02 

TUCSON,  CITY  OF 

04007 60020H 

20-NOV-96 

97-09  149A 

02 

TUCSON.  CITY  OF 

0400760025H 

02-Jul-96 

96-09-845A 

01 

TUCSON.  CITY  OF 

0400760025H 

31 -Jul-96 

9609-956A 

02 

TUCSON,  CITY  OF 

0400760025H 

OI-Nov-96 

97-09-055A 

02 

TUCSON,  CITY  OF 

0400760025H 

30-Oct-96 

97-09-068A 

02 

TUCSON.  CITY  OF 

0400760030H 

20-Aug96 

96-09-1 035  A 

02 

TUCSON,  CITY  OF 

0400760030H 

14-NOV-96 

96-09-1147A 

02 

TUCSON,  CITY  OF 

0400760030H 

01-Aug-96 

96-09-3 17A 

01 

TUCSON,  CITY  OF 

0400760045G 

20-Aug-96 

96-09-1 029A 

02 

TUCSON,  CITY  OF 

0400760045G 

19-JUI-96 

96-09-8 14A 

02 

TUCSON,  CITY  OF 

0400760045G 

31-0ct-96 

97-09-061 A 

02 

TUCSON,  CITY  OF 

0400760055G 

09-Oct-96 

96-09-1 180A 

02 

YAVAPAI  COUNTY  * 

040093 1045B 

30-Dec-96 

96-09-926P 

06 

YAVAPAI  COUNTY  * 

0400931 065B 

30-Dec-96 

96-09-926P 

06 

YUMA  COUNTY  * 

0400990885D 

1 7-Sep-96 

96-09-095A 

01 

ANDERSON,  CITY  OF 

0603590001 C 

1 9-Dec-96 

97-09-01 2A 

02 

ANTIOCH.  CITY  OF 

0600260002D 

09-Sep-96 

96-09- 1074A 

02 

APPLE  VALLEY,  CITY  OF 

06071C5820F 

14-N0V-96 

96-09-954A 

02 

APPLE  VALLEY,  CITY  OF 

06071C5840F 

14-NOV-96 

96-09-1 167A 

01 

BERKELEY,  CITY  OF 

O60OO40002A 

14-NOV-96 

97-09-065A 

02 

BIG  BEAR  LAKE,  CITY  OF 

06071C8005F 

24-JUI-96 

96-09-8  ISA 

02 

BURLINGAME.  CITY  OF 

06501 90002C 

16-Dec-96 

97-O9-207A 

02 

BURLINGAME,  CITY  OF 

06501 90004C 

02-Aug-96 

96-09-985A 

02 

BURLINGAME,  CITY  OF 

06501 90004C 

16-Dec-96 

97-09-207A 

02 

BUTTE  COUNTY  * 

06001 7020OB 

16-Dec-96 

97-O9-2O0A 

02 

BUTTE  COUNTY  * 

06001 70205B 

15-Oct-96 

96-09-1181A 

02 

BUTTE  COUNTY  * 

0600170210? 

12-Sep-96 

96-09  1054A 

02 

BUI  IE  COUNTY  * 

06001 70225B 

13-S«p-96 

96-09-1 009A 

02 

BUTTE  COUNTY  * 

06001 70225B 

24-Sep-96 

96-09-1 049A 

02 

BUTTE  COUNTY  * 

06001 70225B 

29-Oct-96 

9609-1 099A 

02 

BUTTE  COUNTY  * 

06001 70225B 

15-JUI-96 

96-09-859A 

02 

CARPINTERIA,  CITY  OF 

0603320005E 

18-D«c-96 

97-09-1 65A 

02 

CATHEDRAL  CITY,  CITY  OF 

0607040005C 

04-Oct-96 

96-09-1 123A 

02 

CHINO,  CITY  OF 

06071C8620F 

1 7-Sep-96 

96-09-1056P 

06 

CLAYTON,  CITY  OF 

0600270001 B 

20Aug-96 

96-09-1 01 9A 

01 

CLEARLAKE,  CITY  OF 

0607140005C 

1 6-JUI-96 

96-09-626A 

02 

COLTON,  CITY  OF 

06071 C8683F 

1 9-Dec-96 

97-09-223A 

01 

CONCORD,  CITY  OF 

0650220003B 

1 7-Oct-96 

96-09-1 130A 

02 

CONCORD,  CITY  OF 

0650220007B 

11 -Jul-96 

96-09-784A 

01 

CONCORD.  CITY  OF 

0650220007B 

31-0ct-96 

97-09-053A 

01 

CONCORD,  CITY  OF 

0650220007B 

26-NOV-96 

97-09-1  67A 

02 

CONCORD.  CITY  OF 

0650220008B 

27-Sep-96 

96-09-1 069A 

02 

CONCORD,  CITY  OF 

06502200096 

1 6-Jul-96 

96-09-908A 

02 

IMI 
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09 
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09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

08 

CA 

08 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

CONCORD.  CITY  OF 

CONTRA  COSTA  COUNTY* 

CONTRA  COSTA  COUNTY* 

CONTRA  COSTA  COUNTY* 

COTATI,  CITY  OF 

COTATI.  CITY  OF 

DAVIS,  CITY  OF 

DAVIS,  CITY  OF 

DAVIS,  CITY  OF 

DAVIS,  CITY  OF 

DEL  NORTE  COUNTY* 

DEL  NORTE  COUNTY* 

DEL  NORTE  COUNTY* 

DEL  NORTE  COUNTY* 

DEL  NORTE  COUNTY  * 

DEL  NORTE  COUNTY* 

DINUBA,  CITY  OF 

DINUBA,  CITY  OF 

FAIRFIELD,  CITY  OF 

FARMERSVILLE,  CITY  OF 

FREMONT,CITY  OF 

FRESNO  COUNTY  * 

FRESNO  COUNTY  * 

FRESNO  COUNTY  * 

FRESNO,  CITY  OF 

FRESNO.  CITY  OF 

FRESNO,  CITY  OF 

GARDEN  GROVE,  CITY  OF 

GROVER  BEACH,  CITY  OF 

HAYWARD,  CITY  OF 

HEMET,  CITY  OF 

HEMET,  CITY  OF 

HEMET.  CITY  OF 

HEMET,  CITY  OF 

HEMET,  CITY  OF 

HEMET,  CITY  OF 

HEMET.  CITY  OF 

HUMBOLDT  COUNTY* 

HUMBOLDT  COUNTY* 

HUNTINGTON  BEACH,  CITY  OF 

HUNTINGTON  BEACH,  CITY  OF 

IRVINE,  CITY  OF 

IRVINE,  CITY  OF 

LA  MIRADA,  CITY  OF 

LA  QUINTA,  CITY  OF 

LAKE  COUNTY  * 

LAKE  FOREST,  CITY  OF 

LANCASTER,  CITY  OF 

LINCOLN,  CfTY  OF 

LONG  BEACH,  CITY  OF 

LONG  BEACH,  CITY  OF 

LOS  ALTOS,  CITY  OF 

LOS  ALTOS,  CITY  OF 

LOS  ANGELES  COUNTY* 

LOS  ANGELES  COUNTY* 

LOS  ANGELES  COUNTY* 

LOS  ANGELES,  CITY  OF 

LOS  ANGELES,  CITY  OF 

LOS  ANGELES,  CITY  OF 

MADERA  COUNTY* 

MADERA  COUNTY* 


0650220O10B 

0600250090B 

0600250250B 

0600250475B 

0603770001 C 

0603770001 C 

0604240000 

0604240000 

0604240000 

0604240OO2B 

0650250025B 

0650250O25B 

06502501 OOC 

06502501 OOC 

06502501 OOC 

06502501 OOC 

0604030001 B 

0604030001 B 

06037000090 

0604050001 C 

0650280004B 

06502 905 95 B 

065029O89OB 

0650291 185B 

06004800100 

06004800100 

060O480O10D 

06059C0028E 

0603060001 B 

0650330020D 

0602530005C 

O602530O05C 

060253OO05C 

0602530005C 

060253O0O5C 

0602530005C 

0602530005C 

0600600615C 

0600600615C 

06059C0026E 

06059COO35E 

06O59COO49F 

06059C0049F 

0601310002C 

060709OOO5B 

06009008 40A 

06O59C0O0O 

060672001  OB 

06O241OOO4B 

0601360025B 

0601360025B 

06034 10002B 

06034 10002B 

0650430340B 

0650430757B 

065043078  IB 

0601370042C 

0601370042C 

0601370072D 

0601 70O225B 

0601 700250B 


26  Jul  96 

30-Dec-96 

290ct-96 

20-Aug-96 

03  Oct-96 

09Oct  96 

24-Sep-96 

26-NOV-96 

1 6-Oct-96 

14-NOV-96 

15-Aua-96 

19  Dec-96 

20-Nov96 

03-Oct-96 

15  Aug-96 
04-Dec-96 
20Aua96 
29-Oct-96 
12  Jul-96 
3 1  -Jul-96 
06-Aug-96 
06-Auo  96 
17-Sop-96 
14  Nov  96 
29-Oct-96 
30  Jul  96 
20-NOV-96 

16  Oct-96 
25-NOV-96 
29-0ct-96 
23-Sep-96 
20-Sep-96 
31 -Jul-96 
05-Au(}-96 
18-Oct-96 
14-NOV-96 
04-Dec-96 
03-Sop-96 
1  2-NOV-96 
09-Oct-96 
09-Oct-96 
23-Jul-96 
10-Jul-96 
03 -Oct-96 

I  7-Oct-96 
27  S«p-96 
20-Aug-96 
31 -Jul-96 

1 5-Aufl-96 
14-NOV-96 
30-Dec-96 
20-Sep-96 
09-Oct-96 
03-Sep-96 
04-Dec-96 

I I  -Jul-96 
2O-AU0-96 
20-Auo-96 
25-Jul-96 
31 -Oct-96 
29-Oct-96 


96-09-91  2A 
97-09088A 
97-09-01 8A 
96  09-1 01 8A 
96-09-1  172A 

96  09-1 1  75A 
96-09- n37A 
96-09-1 140A 
96-09- n87A 
97-09-077A 
96-09-730A 
97-09258A 
96-09- 1038  A 
96-09-1 165  A 
96-09-449A 
97-09-1 74A 
96-09- 1000A 

97  09-O28A 
96-09-884P 
96-09-957A 
9609-953A 
96-09967A 
96-09- ni5A 
97-09-1 OOA 
96  09-1179A 
9609855A 
97-09-081A 
9609983A 
96-09460P 
96-09- 1058A 

96  09-1108A 
96-09-11  29A 
96-09-955A 
9609-986A 
97-09-022A 
97-09  109A 
97-09  203A 
96-09909A 

97  09-01 3A 
96-09-1 166A 
96-09-1 166A 
96-O9-605P 
96-09-738P 
96-09-n49A 
96-O9-1202A 
96-09-1151 A 
96-09-823A 
96-09-9 15A 
96-09-608C 
97-09-1 16A 
97-09  273A 
96-09-1 155  A 
96-09- n93A 
96-09-8  90A 
97-09-086A 
96-O9-404A 
96-09-857P 
96-09-970P 
96-09-765A 
97-09-045A 
9609  980A 


01 

01 

02 

01 

01 

01 

01 

01 

01 

02 

02 

02 

02 

02 

01 

02 

01 

01 

05 

02 

01 

01 

02 

02 

01 

01 

01 

02 

05 

01 

01 

01 

01 

02 

01 

01 

01 

02 

01 

02 

02 

06 

05 

02 

01 

01 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

06 

06 

02 

02 

02 


09 

CA 

MARIN  COUNTY* 

0601730250A 

09-S«p-96 

96-09-9 16A 

02 

09 

CA 

MARIN  COUNTY* 

0601730268A 

23-Jui-96 

96-09-755A 

02 

09 

CA 

MENDOCINO  COUNTY  • 

0601830803B 

1S^)«jl-96 

96-09-872A 

02 

09 

CA 

MENLO  PARK.  CITY  OF 

060321 0008C 

19-Aug-96 

96-09-945P 

06 

08 

CA 

MERCED  COUNTY  • 

06047C0440E 

11  •Jul-96 

96-09-862A 

01 

09 

CA 

MERCED  COUNTY  * 

06047C046SE 

13-Aug-96 

96-09-1 007A 

01 

09 

CA 

MERCED  COUNTY  * 

06047C0465E 

03 -Jul-96 

96-09-8  73A 

02 

09 

CA 

MERCED,  CITY  OF 

06047C0410E 

23-0ct-96 

97-09-033A 

01 

09 

CA 

MERCED,  CITY  OF 

06047C0420E 

31 -Oct-96 

97-09-036A 

01 

09 

CA 

MERCED,  CITY  OF 

06047C0430E 

27-Sep-96 

96-O9-n60A 

01 

09 

CA 

MERCED,  CITY  OF 

06047C0430E 

1 7-Oct-96 

96-09-1 1 77A 

02 

09 

CA 

MERCED,  CITY  OF 

06047C0430E 

23-Jul-96 

96-09-924A 

01 

09 

CA 

MERCED,  CITY  OF 

06047C0430E 

1 7-Oct-96 

97-O9-031A 

01 

09 

CA 

MERCED,  CITY  OF 

06047C0430E 

29-Oct-96 

97-09-03  2A 

02 

09 

CA 

MERCED,  CITY  OF 

06047C0430E 

18-Oct-96 

97-09-034A 

01 

09 

CA 

MERCED,  CITY  OF 

06047C0430E 

16-DMi-96 

97-O9-097A 

01 

09 

CA 

MERCED,  CITY  OF 

06047C0430E 

20-Dec-96 

97-09-209A 

01 

09 

CA 

MERCED.  CITY  OF 

06047C0445E 

13-Aug-96 

96-09- 1006A 

01 

09 

CA 

MILL  VALLEY,  CITY  OF 

0601770005B 

13-Sep-96 

96-09-963A 

02 

09 

CA 

Mia  VALLEY,  CITY  OF 

0601770005B 

29-Oct-96 

97-09-020A 

02 

09 

CA 

MILP1TAS,  CITY  OF 

0603440001 F 

20- Aug-96 

96-09-1011 A 

01 

09 

CA 

MILP1TAS,  CITY  OF 

0603440001 F 

23-S«p-96 

96-09-1 133A 

02 

09 

CA 

MILPITAS.  CITY  OF 

0603440001 F 

16-Dec-96 

97-09-163A 

01 

09 

CA 

MILPITAS,  CITY  OF 

0603440003F 

09-S«p-96 

96-09-972A 

02 

09 

CA 

MISSION  VIEJO,  CIY  OF 

06059C0058F 

07-NOV-96 

97-09-063A 

02 

09 

CA 

MODESTO,  CITY  OF 

060387001 5C 

1 9-Sep-96 

96-09- 11 09A 

02 

08 

CA 

MONTEREY  COUNTY  • 

06019500S5F 

26-NOV-96 

97-09-1 4«A 

01 

09 

CA 

MORENO  VALLEY,  CITY  OF 

0650740020B 

18-Oct-96 

96-09-1 154P 

05 

08 

CA 

MORENO  VAI I  FY,  CITY  OF 

0650740025B 

18-Oct-96 

96-09-1154P 

05 

08 

CA 

MORGAN  HILL,  CITY  OF 

0603460002B 

03-S«p-96 

96-09-931A 

02 

09 

CA 

MORRO  BAY,  CITY  OF 

0603070005C 

20-Oec-96 

97-O9-201A 

02 

09 

CA 

NAPA  COUNTY  * 

0602050300A 

15-Aug-96 

96-09-935A 

02 

08 

CA 

NAPA  COUNTY  * 

0602050430B 

14-NOV-96 

97-O9-O50A 

02 

08 

CA 

NAPA,  CITY  OF 

0602070005C 

1 7-Oct-96 

96-09-1 195  A 

02 

09 

CA 

NAPA,  CITY  OF 

06O2070005C 

17-Oct-96 

96-09-1 196A 

02 

09 

CA 

NAPA,  CITY  OF 

060207000HC 

16-Oct-96 

96-09  1200A 

02 

09 

CA 

NAPA,  CITY  OF 

0602070005C 

25-Jul-96 

96-09-927A 

02 

09 

CA 

NAPA,  CITY  OF 

O6O207O005C 

12-Dec-96 

97-09-236A 

02 

09 

CA 

NAPA,  CITY  OF 

0602070005C 

19-Oec-96 

97-Od-260A 

02 

09 

CA 

NAPA,  CITY  OF 

060207000!SC 

30-Dec-96 

97-09-288A 

02 

09 

CA 

NAPA,  CITY  OF 

060207001 OC 

25-S«p-96 

96-09-1070A 

01 

09 

CA 

NAPA,  CITY  OF 

060207001 OC 

O3-S0P-96 

96-09-8 12A 

01 

09 

CA 

NAPA,  CITY  OF 

060207001 OC 

03-Jul-96 

96-09-874A 

01 

09 

CA 

NAPA,  CITY  OF 

060207001 OC 

11 -Jul-96 

96-09-897A 

01 

09 

CA 

NAPA,  CITY  OF 

060207001 OC 

11 -Jul-96 

96-09-907A 

01 

09 

CA 

NAPA,  CITY  OF 

060207001 OC 

06-Aug-96 

96-09-973A 

01 

09 

CA 

NEVADA  COUNTY* 

0602100484C 

04-Oct-96 

96-09-1 1 70A 

02 

09 

CA 

NEVADA  COUNTY* 

06021 0O579B 

12-S«p-96 

96-09-1 028A 

02 

09 

•CA 

NEWPORT  BEACH,  CITY  OF 

06059C0047E 

19-NOV-96 

97-09-1 24A 

02 

09 

CA 

NEWPORT  BFACH,  CITY  OF 

06059C0054E 

26-NOV-96 

97^9-1 73A 

02 

09 

CA 

NORCO,  CITY  OF 

0602560003B 

31 -Jul-96 

96-09-922A 

01 

09 

CA 

NORCO,  CITY  OF 

0602560003B 

304}«c-96 

97-09-232A 

02 

09 

CA 

NOVATO,  CITY  OF 

0601780003C 

03-S«p-96 

96-09-971A 

01 

09 

CA 

OCEANSIDE,  CITY  OF 

0602940003C 

1 3-Aug-96 

96-O9-1010A 

02 

09 

CA 

OCEANSIDE,  CITY  OF 

0602940003C 

20-S«p-96 

96-09-1118A 

02 

09 

CA 

OCEANSIDE,  CITY  OF 

0602940003C 

24-Sap-96 

96-09-1171A 

01 

09 

CA 

OCEANSIDE,  CITY  OF 

0602940003C 

11 -Jul-96 

96-09-898A 

02 

09 

CA 

OCEANSIDE,  CITY  OF 

0602940003C 

13-Aug-96 

96-09-98  2A 

02 

09 

CA 

OCEANSIDE,  CITY  OF 

0602940003C 

06-Dec-96 

97-09-221 A 

01 

09 

CA 

OCEANSIDE,  CITY  OF 

060294001 1C 

2S-S«p-96 

96-O9-1101A 

01 

09 

CA 

OCEANSIDE,  CITY  OF 

0602940011 C 

09-S«p-96 

96-09-858A 

02 

IMI 


13094 


Federal  Register  /  Vol.  62,  No.  53  /  Wednesday,  March  19.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  53  /  Wednesday,  March  19,  1997  /  Notices 


13095 


09 

CA 

09 

CA 

09 

CA 

09 

CA 

09' 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 
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09 
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09 
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09 
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09 
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09 
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09 
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09 
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09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

OCEANSIDE,  CITY  OF 

ONTARIO,  CITY  OF 

ONTARIO,  CITY  OF 

ONTARIO,  CITY  OF 

ONTARIO,  CITY  OF 

ORANGE  COUNTY  • 

ORANGE  COUNTY  • 

ORANGE  COUNTY  • 

OXNARD.  CITY  OF 

PALM  SPRINGS,  CITY  OF 

PALM  SPRINGS,  CITY  OF 

PALM  SPRINGS,  CITY  OF 

PALM  SPRINGS,  CITY  OF 

PALM  SPRINGS.  CITY  OF 

PALO  ALTO,  CITY  OF 

PALO  ALTO,  CITY  OF 

PALO  ALTO,  CITY  OF 

PALO  ALTO,  CITY  OF 

PERRIS,  CITY  OF 

PERRIS,  CITY  OF 

PERRIS,  CITY  OF 

PETALUMA,  CITY  OF 

PISMO  BEACH,  CITY  OF 

PITTSBURG, CITY  OF 

PLACENTIA,  CITY  OF 

PLEASANTON,  CITY  OF 

PLEASANTON,  CITY  OF 

PLEASANTON,  CITY  OF 

PLEASANTON,  CITY  OF 
PLEASANTON,  CITY  OF 
PLUMAS  COUNTY  • 
PORTERVILLE,  CITY  OF 
PORTERVILLE,  CITY  OF 
PORTERVILLE,  CITY  OF 
PORTERVIUE,  CITY  OF 
PORTERVILLE,  CITY  OF 
POWAY,  CITY  OF 
POWAY,  CITY  OF 
POWAY,  CITY  OF 
RANCHO  CUCAMONGA.  CITY  OF 
RANCHO  CUCAMONGA,  CITY  OF 
RANCHO  CUCAMONGA,  CITY  OF 
RANCHO  CDCAMONGA,  CITY  OF 
REDDING.  CITY  OF 
REDOING,  CITY  OF 
REDOING,  CITY  OF 
REDDING,  CITY  OF 
REDOING,  CITY  OF 
REDOING.  CITY  OF 
REOLANDS,  CITY  OF 
REDLANOS,  CITY  OF 
REDLANDS,  CITY  OF 
REDLANOS,  CITY  OF 
RIDGECREST,  CITY  OF 
RIO  VISTA.CITY  OF 
RIVERSIDE  COUNTY  • 
RIVERSIDE  COUNTY  • 
RIVERSIDE  COUNTY  • 
RIVERSIDE  COUNTY  * 
RIVERSIDE  COUNTY  • 
RIVERSIDE  COUNTY  • 


060294OO1 2C 

06071C8608F 

06071C8620F 

06071C8641F 

06071C8642F 

06059C0050F 

06059C0066E 

06059C0072E 

06041 7001 5C 

0602570006C 

0602570008C 

06025700098 

0602570009C 

0602570009C 

0603480003 D 

06034800030 

0603480003D 

0603480003D 

0602580005D 

06025800100 

06025800100 

0603790003C 

060309OOO2A 

06003300O4D 

06059C0007E 

0600120000 

06OO1 20001 D 

06001200010 

0600120003D 

06001200030 

060244   B 

06040700100 

06040700100 

06040700100 

06040700100 

06040700100 

0607020006B 

060702001  IB 

060702001  IB 

06071 C7890F 

06071C7890F 

06071C7890F 

06071C7890F 

060360001 OC 

060360O025C 

0603600025C 

0603 60002 5 C 

0603600025C 

0603600025C 

06071C8712F 

06071C8716F 

06071C8717F 

06071C8717F 

0600810005B 

06037100010 

0602450685B 

060245 1360C 

06O245 14350 

060245 1455C 

06O2451475C 

060245 1625B 


13-Aug-96 

31-Oct-96 

17-Sep  96 

30-Dec-96 

30-D8C-96 

OS -Sep- 96 

11-Jul-96 

11-Jul-96 

02-Jul-96 

27-S«p-96 

27-Sep-96 

05-Aug-96 

20-Aug-96 

1 7-Sep-96 

1 2-Sep-96 

03-Oct-96 

25-Sap-96 

03-Oct-96 

18-Oct  96 

23-Jul-96 

13-Aug-96 

04-D«c-96 

25-NOV-96 

29-Oct-96 

09-Dec-96 

17-Oct-96 

17-Sep-96 

16-Jul  96 

1 6-0ec-96 

23-Dec-96 

07-NOW-96 

20-S«p-96 

25-S«p-96 

25-S«p-96 

1 6-Jul-96 

31-Jul-96 

09-Sep-96 

1 1  -Jul-96 

18-Jul-96 

03-Oct-96 

23-Oct-96 

26-NOV-96 

1 8-Dec-96 

14NOV-96 

03Sep-96 

20-Sep-96 

03-0ct-96 

20-NOV-96 

1  6-Dec-96 

23-D«c  96 

1 7-Oct-96 

1  2-S«p-96 

180ct-96 

16-Dec-96 

09-Oct-96 

17-D«c-96 

06-Dec-96 

27-NOV-96 

27-NOV-96 

27-NOV-96 

1 6-Oct-96 


96-09-831 A 
97-09-058A 
96-09-1 056P 
97-09263P 
97-09-263P 
96-09-997P 
96-09-492P 
96-09-492P 
96-09-529A 
96-09-1 093  A 
96-09-1  11 4A 
96-09-669A 
96-09-1 039A 
96-09-1113A 
96-09-1062A 
96-09-1 162A 
96-09-1 163  A 
96-09-1 164  A 
96-09-1 154P 
96-09-946A 
96-09-968A 
96-09-930P 
96-09-460P 
97-09O47A 
97-09-1 39A 
97-09  016A 
96-09-1131A 
9609-8  95A 
97-09-222A 
97  09  281 A 
97-09-060A 
96  09-1127A 
96-09-1 152A 
96-09-1153A 
96-09-904A 
96-09-961 A 
96-O9-1071A 
96-09547A 
9609-883A 
96-09-1 141 A 
97-09-049A 
97-09-1 27A 
97-09-245P 
97-09-095A 
96-09- 1 07  6A 
96-09-1 119A 
96-09-11 48A 
97-09-135A 
97-09-256A 
97-09  069A 
96-09-1 198A 
96-09  105  9A 
97-09-001 A 
97-09-1 28A 
96-09- 1067P 
97-09-215P 
97-09-213A 
96-09-1090P 
96-09-1 090P 
96-09-1 090P 
96-09-1 191 A 


01 

02 

06 

06 

06 

06 

06 

06 

01 

01 

01 

02 

02 

02 

02 

02 

02 

02 

06 

01 

01 

05 

05 

01 

01 

01 

02 

02 

02 

02 

02 

01 

01 

02 

01 

01 

02 

02 

02 

02 

02 

02 

06 

02 

02 

02 

01 

02 

02 

01 

02 

02 

02 

01 

06 

06 

or 

05 
05 
05 
08 


09 

CA 

RIVERSIDE  COUNTY  * 

06024520806 

19-Jul-96 

96-09-852A 

01 

09 

CA 

RIVERSIDE  COUNTY  • 

0602452080C 

1 2-Dec-96 

97-09-21 2A 

01 

09 

CA 

RIVERSIDE  COUNTY  ♦ 

0602452080C 

06-Dac-96 

97-09-21 4A 

01 

09 

CA 

RIVERSIDE  COUNTY  * 

0602452090B 

1  9-JUI-96 

96-09-852A 

01 

09 

CA 

RIVERSIDE  COUNTY  * 

0602452090C 

06-Dec-96 

97-09-21 4A 

01 

09 

CA 

RIVERSIDE  COUNTY  * 

0602452095A 

20  Aug-96 

96-09-979A 

01 

09 

CA 

RIVERSIDE  COUNTY  • 

0602452095B 

1  2-Dec-96 

97-09-1 90A 

01 

09 

CA 

RIVERSIDE  COUNTY  • 

0602452765A 

1 6-Sep-96 

96-09-742P 

06 

09 

CA 

RIVERSIDE  COUNTY  • 

0602452850A 

18-NOV-96 

96-09-1 045  P 

06 

09 

CA 

RIVERSIDE  COUNTY  • 

0602452875A 

07-NOV-96 

97-09-06  2A 

02 

09 

CA 

RIVERSIDE,  CITY  OF 

0602600020A 

21-AU0-96 

96-09-990P 

06 

09 

CA 

ROCKLIN,  CITY  OF 

060242001 OC 

1  7-Sep-96 

96-09933A 

02 

09 

CA 

SACRAMENTO  COUNTY  • 

0602620085D 

14-NOV-96 

97-09-1 04A 

02 

09 

CA 

SACRAMENTO  COUNTY  • 

0602620090D 

1 9-Oec-96 

97-09-255A 

02 

09 

CA 

SACRAMENTO  COUNTY  • 

0602620095D 

20-Aug-96 

96-09-1 031 A 

02 

09 

CA 

SACRAMENTO  COUNTY  • 

06026200950 

17-Oct-96 

96-09-1 1 99A 

02 

09 

CA 

SACRAMENTO  COUNTY  • 

0602620095D 

30-Dec-96 

96-09-825P 

05 

09 

CA 

SACRAMENTO  COUNTY  • 

0602620O95D 

11-Jul-96 

96-09-893A 

02 

09 

CA 

SACRAMENTO  COUNTY  • 

06026201 8SE 

20-Sep-96 

96-09-1 1 38A 

02 

09 

CA 

SACRAMENTO  COUNTY  * 

06026201 85E 

31-Jul-96 

96-09-695A 

01 

09 

CA 

SACRAMENTO  COUNTY  * 

0602620205D 

06-Aug-96 

96-0p-699A 

01 

09 

CA 

SACRAMENTO  COUNTY  • 

0602620205D 

29-Oct-96 

97-o'9-044A 

02 

09 

CA 

SACRAMENTO  COUNTY  • 

060262021 5D 

20-Aug-96 

96-09- 1003A 

02 

09 

CA 

SACRAMENTO  COUNTY  • 

06026203 10E 

03-S«p-96 

96-09-1047A 

01 

09 

CA 

SACRAMENTO  COUNTY  * 

0602620330C 

23-Sep-96 

96-09-1 1 1 2A 

02 

09 

CA 

SACRAMENTO  COUNTY  • 

0602620335C 

1 9-NOV-96 

97-09-048A 

01 

09 

CA 

SACRAMENTO  COUNTY  * 

0602620340C 

1 7-Oct-96 

96-09-1 1 68  A 

01 

09 

CA 

SACRAMENTO  COUNTY  • 

0602620345C 

16Dec-96 

97-09-1 79A 

02 

09 

CA 

SACRAMENTO  COUNTY  • 

060262034SC 

23-Dec-96 

97-09-27  2A 

02 

09 

CA 

SACRAMENTO  COUNTY  * 

06026203 75C 

29-Oct-96 

97-09-037A 

02 

09 

CA 

SACRAMENTO  COUNTY  • 

0602620475D 

26-NOV-96 

97-09-083A 

02 

09 

CA 

SACRAMENTO  COUNTY  • 

06026205 65C 

20-Aug-96 

96  09-1024A 

02 

09 

CA 

SACRAMENTO,  CITY  OF 

060266001 5E 

03-Sep-96 

96-09-866A 

02 

09 

CA 

SACRAMENTO,  CITY  OF 

060266001 5E 

10-Dec96 

97-09-057A 

02 

09 

CA 

SAUNAS,  CITY  OF 

0602020O03D 

06-Aug-96 

96-09-903A 

02 

09 

CA 

SAN  BERNARDINO  COUNTY  ♦ 

06071 C4526F 

29-Oct-96 

97-09-011 A 

02 

09 

CA 

SAN  BERNARDINO  COUNTY  • 

06071C7135F 

10-Dec-96 

97-09-079A 

02 

09 

CA 

SAN  BERNARDINO  COUNTY  • 

06071C7315F 

17-Oct-96 

96-09-1 061 A 

02 

09 

CA 

SAN  BERNARDINO  COUNTY  • 

06071 C7875F 

30-JUI-96 

96-09-91 8P 

06 

09 

CA 

SAN  BERNARDINO  COUNTY  • 

06071 C7942F 

10-Oct-96 

96-09-1 025  A 

02 

09 

CA 

SAN  BERNARDINO  COUNTY  * 

06071C8740F 

20-NOV-96 

97-09-1 34A 

02 

09 

CA 

SAN  BERNARDINO  COUNTY  * 

06071 C8760F 

1 2-Sep  96 

96-09-1 048A 

02 

09 

CA 

SAN  BERNARDINO,  CITY  OF 

06071 C7930F 

04-Oct-96 

96-09-1 144P 

06 

09 

CA 

SAN  BERNARDINO,  CITY  OF 

06071C7940F 

04-Oct-96 

96-09-1 144P 

06 

09 

CA 

SAN  DIEGO  COUNTY  * 

060284 1075C 

30-Dec-96 

97-09-1 98A 

02 

09 

CA 

SAN  DIEGO  COUNTY  • 

0602841 907C 

1 2-NOV-96 

97-09-01 5A 

02 

09 

CA 

SAN  DIEGO  COUNTY  • 

060284 1920C 

13-Aug-96 

96-09-88  9A 

01 

09 

CA 

SAN  DIEGO  COUNTY  • 

0602841 932D 

1 6-Sep-96 

96-09-790P 

05 

09 

CA 

SAN  DIEGO,  CITY  OF 

06029501 37C 

20-NOV-96 

97-09-066A 

02 

09 

CA 

SAN  DIEGO,  CITY  OF 

06029501 45B 

19-Sep-96 

96-09-998A 

02 

09 

CA 

SAN  DIEGO,  CITY  OF 

06029501 64C 

1 9-Sep-96 

96-09-1 143A 

01 

09 

CA 

SAN  DIEGO,  CITY  OF 

06029501 64C 

1 9-Dec-96 

97-09-220P 

06 

09 

CA 

SAN  DIEGO,  CITY  OF 

06029501 91 B 

13-Aug-96 

96-09  958A 

02 

09 

CA 

SAN  JOAQUIN  COUNTY* 

06029901 55A 

27-Aug-96 

96-09-885A 

02 

09 

CA 

SAN  JOAQUIN  COUNTY* 

06029901 60B 

30-Aug-96 

96-09-727A 

02 

09 

CA 

SAN  JOAQUIN  COUNTY* 

06029901 60B 

27-Aug-96 

96-09-885A 

02 

09 

CA 

SAN  JOAQUIN  COUNTY* 

0602990755B 

1 2-S«p-96 

96-09-799A 

01 

09 

CA 

SAN  JOSE,  CITY  OF 

0603490008F 

22-Aug-96 

96-09-989A 

01 

09 

CA 

SAN  JOSE,  CITY  OF 

0603490009F 

03-Sep-96 

96-09-1 075A 

02 

09 

CA 

SAN  JOSE,  CITY  OF 

0603490009F 

03Oct-96 

96-09-1 1 74A 

02 

09 

CA 

SAN  JOSE,  CITY  OF 

0603490009F 

18-Oct-96 

97-O9-038A 

02 
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09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 
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09 
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09 
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09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

09 

CA 

SAN  JOSE,  CITY  OF 
SAN  JOSE,  CITY  OF 
SAN  JOSE,  CITY  OF 
SAN  JOSE,  CITY  OF 
SAN  JOSE.  CITY  OF 
SAN  JOSE,  CITY  OF 
SAN  JOSE,  CITY  OF 
SAN  JOSE,  CITY  OF 
SAN  LUIS  OBISPO,  CITY  OF 
SAN  LUIS  OBISPO,  CITY  OF 
SAN  RAFAEL,  CITY  OF 
SANTA  BARBARA  COUNTY  * 
SANTA  BARBARA  COUNTY  • 
SANTA  BARBARA,  CITY  OF 
SANTA  CLARA  COUNTY  ♦ 
SANTA  CLARA  COUNTY* 
SANTA  CLARA  COUNTY* 
SANTA  CLARA,  CITY  OF 
SANTA  CLARITA,  CITY  OF 
SARATOGA,  CITY  OF 
SIMI  VALLEY,  CITY  OF 
SIMI  VALLEY,  CITY  OF 
SIMI  VALLEY,  CITY  OF 
SIMI  VALLEY,  CITY  OF 
SOLANO  COUNTY  • 
SOLANO  COUNTY  • 
SOLANO  COUNTY  * 
SOLANO  COUNTY  • 
SONOMA  COUNTY  • 
SONOMA  COUNTY  • 
SONOMA  COUNTY  • 
STOCKTON,  CITY  OF 
TEHAMA  COUNTY* 
TEHAMA  COUNTY* 
TEHAMA  COUNTY* 
TEMECULA,  CITY  OF 
THOUSAND  OAKS,  CITY  OF 
THOUSAND  OAKS,  CITY  OF 
THOUSAND  OAKS,  CITY  OF 
TUSTIN,  CITY  OF 
TUSTIN,  CITY  OF 
TWENTYNINE  PALMS,  CITY  OF 
UKIAH,  CITY  OF 
UNION  CITY,  CITY  OF 
UNION  CITY,  CITY  OF 
VACAVILLE,  CITY  OF 
VACAVILLE,  CITY  OF 
VALLEJO,  CITY  OF 
VENTURA  COUNTY  * 
VENTURA  COUNTY  * 
VENTURA  COUNTY  * 
VENTURA  COUNTY  * 
VISALIA,  OTY  OF 
VISAUA,  CITY  OF 
VISTA,  CITY  OF 
WATSONVILLE,  CITY  OF 
WATSONVILLE,  CITY  OF 
WESTLAKE,  VILLAGE  OF 
WILUTS.CITY  OF 
YUBA  COUNTY  * 
YUCAIPA,  CITY  OF 


06034900O9F 

06034 90009F 

0603490OO9F 

060349001 4E 

060349001 9E 

060349001 9E 

06034 90020E 

060349003 ID 

060310OOO5C 

0603 1 0O0O5C 

0650580020B 

06033 10730C 

06033 10745C 

0603350004D 

0603370265D 

06033703900 

0603370760E 

0603500001 C 

0607290460C 

06035 100O2B 

0604 2 10004 A 

06042 10004 A 

06042 10OO4A 

0604210006 A 

060631 02 18B 

06063 1021  SB 

06063 10406B 

06063 10406B 

06037504 95B 

0603750545B 

0603750865B 

060302001 5D 

065064O29OD 

0650640475B 

0650640825B 

0607420OO5A 

060422001 5B 

060422001 5B 

0604220015B 

06059C0039E 

06059C0039E 

06071C8190F 

O6O1860OO1E 

06001400106 

060O140O10B 

0603730007B 

O603730OO7B 

060374001 OC 

06041306456 

06041 30645B 

06O4130645B 

06041309756 

O6O4090O05C 

060409001 OC 

0602970004C 

O6O3570OO2C 

0603570004C 

0650430000 

O601870OO1C 

06042703608 

06071C8745F 


18-Oct-96 
18-Oct-96 
18-Oct  96 
30-Dec-96 

17  Oct  96 
20-Dec-96 
20-S«p-96 
08-Oct-96 
25-Jul-96 

1  3-AUQ-96 
31-Jul-96 
19-Dec-96 
16Jul-96 

18  Sep-96 
09-Oct-96 
11-Jul-96 
1 7-Oct  96 
20-0«c-96 
19-Dec-96 

19  Nov-96 
1 7-Oct-96 
01  Jul  96 

1  2-Dec-96 
27  Sep-96 
15  Jul-96 

10  0ec-96 
09-Oct-96 
04-D«c-96 
23-Sep-96 
20-S«p-96 
20-S«p-96 
OS-Aug-96 
14-NOV-96 
26-Aug-96 
1 5-AU0-96 
1 6-S«p-96 
02-D«c-96 
23-Oec-96 
31-0«c-96 
20-Aug-96 

I  6-0ec-96 
03-Oct-96 
31-0ec-96 
1 2-S«p-96 

1 1  -Jul-96 

1 4-NOV-96 
15-Jul-96 
14-NOV-96 
1 3-Aug-96 

I I  -Jul-96 
10-D«c-96 
06-Aug-96 
19-Sap-96 
1 2-S«p-96 
03-Jul-96 

1 6-Dec-96 
16-D»c-96 
1 9-Aug-96 
1  7-Oct-96 
12-D«c-96 
03-Sap-96 


97 -09-03  9A 
97-09-040A 
97-09-041 A 
97-09-n4A 
96-09-1 201 A 
97-09-229A 
96-09-1 111A 
96-09-1 159A 

96  09-901 A 
96-09-999A 
96-09-879A 
97-09-224A 
96-09-5  20A 
96-09  108  9A 
96-09  1055A 
96-09-698A 
96-09-1 087A 
97-09-206A 
97-09-265A 
97-09  125A 
96-09  105  2A 
96-09-775A 

97  09  243A 
96-09-1 104A 
96-09-828A 
97-09-244A 
96-09- 11 45A 
97  09  183A 
96-09-911 A 
96-09-8 19A 
96-09  11 05  A 
96-09754A 
97-09-084A 
96-09-1 057A 
96-09  6 17A 
96-09-742P 
97-O9-074A 
9709-239A 
97-09-252A 
96-09  1020A 
97-09-228A 
96-09-1 142C 
97-O9-306A 
96-09- 1085  A 
96-09-648A 
96-09- 1050A 
96-09-906A 
96-09-88  7  A 
96-09-101 2A 
96-09-588A 
97-09-1 88A 
96-09-479P 
96-09-11 03  A 
96-09-1 066A 
96-09-801 A 
97-09-009A 
97-O9-O09A 
96-09-639A 
96-09-1 203A 
97-O9-01 9A 
96-O9-1027A 


02 

02 

02 

01 

02 

01 

02 

02 

02 

02 

01 

02 

01 

02 

02 

02 

01 

02 

01 

02 

01 

02 

01 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

01 

02 

06 

02 

02 

01 

02 

02 

08 

02 

01 

01 

02 

02 

01 

01 

01 

01 

06 

02 

01 

02 

02 

02 

01 

02 

02 

02 


09 

HI 

HONOLULU  COUNTY* 

150001 01 20C 

20-Aug-96 

96-09-1 008A 

01 

09 

HI 

MAUI  COUNTY  *  - 

1 5000301 90D 

23-Jul-96 

96-09-841 P 

05 

09 

HI 

MAUI  COUNTY  * 

1500030265C 

19-Aug96 

96-09-964A 

01 

09 

HI 

MAUI  COUNTY  * 

1500030265C 

1 6-D«c-96 

97-09-075A 

02 

09 

NV 

CLARK  COUNTY  * 

32003C0379D 

27-Sep-96 

95-09-707P 

05 

09 

NV 

CLARK  COUNTY  • 

32O03CO386D 

27-Sep-96 

95-09-707P 

05 

09 

NV 

CLARK  COUNTY  * 

32003C0387D 

27-Sep-96 

95-09-707P 

05 

09 

NV 

CLARK  COUNTY  * 

32003C0675D 

31-0CI-96 

96-09-078P 

05 

09 

NV 

CLARK  COUNTY  * 

32003C0690D 

31-Oct-96 

96-09-078P 

05 

09 

NV 

CLARK  COUNTY  * 

32003C0695D 

31-Oct-96 

96-09-078P 

05 

09 

NV 

CLARK  COUNTY  * 

32003C0700D 

31-Oct-96 

96-09-078P 

05 

09 

NV 

CLARK  COUNTY  * 

32003C110SD 

31-Oct-96 

96-09-078P 

05 

09 

NV 

CLARK  COUNTY  * 

32003C1115D 

31-Oct-96 

96-09-O78P 

05 

09 

NV 

CLARK  COUNTY  * 

32003C1120D 

31-Oct-96 

96-09-078P 

05 

09 

NV 

CLARK  COUNTY  * 

32003C2155D 

31 -Jul-96 

96-09-854A 

01 

09 

NV 

CLARK  COUNTY  * 

32003C25350 

03-Oct-96 

96-09-761A 

08 

09 

NV 

CLARK  COUNTY  * 

32003C2554D 

11 -Sep-96 

96-09-643A 

01 

09 

NV 

CLARK  COUNTY  * 

32003C2566D 

1 1  -Jul-96 

96-09  9 10A 

01 

09 

NV 

CLARK  COUNTY  * 

32003C2566D 

14-Aug-96 

96-09932A 

01 

09 

NV 

CLARK  COUNTY  * 

32003C2569D 

1 1  -Jul-96 

96-09-803A 

01 

09 

NV 

CLARK  COUNTY  * 

32003C2580D 

20-Sep-96 

96-09-965A 

02 

09 

NV 

CLARK  COUNTY  * 

320O3C25900 

1 9-Dec-96 

97-09-1 91 A 

01 

09 

NV 

CLARK  COUNTY  * 

32003C3995D 

21 -Nov-96 

96-09-1 01 7P 

05 

09 

NV 

CLARK  COUNTY  * 

32003C4015D 

21 -Nov-96 

96-09-1 01 7P 

05 

09 

NV 

CLARK  COUNTY  * 

32003C4060D 

21 -Nov-96 

96-09-1 01 7P 

05 

09 

NV 

CLARK  COUNTY  * 

320O3C408OO 

21 -Nov-96 

96-09-1 01 7P 

05 

09 

NV 

ELKO  COUNTY  * 

3200272991 D 

23-Jul-96 

96-09-471P 

05 

09 

NV 

ELKO  COUNTY  *, 

3200273275B 

03 -Sep-96 

96-09-805A 

01 

09 

NV 

ELKO,  CITY  OF 

32001 00004C 

23-Jul-96 

96-09-47  IP 

05 

09 

NV 

HENDERSON,  CITY  OF 

32003C25800 

02-Oct-96 

96-09-1 150A 

01 

09 

NV 

HENDERSON,  CITY  OF 

32003C25900 

03-Sep-96 

96-O9-1034A 

01 

09 

NV 

HENDERSON,  CITY  OF 

32003C2590D 

18-Dec-96 

96-09-1 08  IP 

06 

09 

NV 

HENDERSON,  CITY  OF 

32003C259OD 

31-Oct-96 

96-09-1 64P 

06 

09 

NV 

HENDERSON,  CITY  OF 

32003C25900 

15-N0V-96 

97-09-O43P 

06 

09 

NV 

HENDERSON,  CITY  OF 

32003C2590D 

20-NOV-96 

97-09-1 59A 

02 

09 

NV 

HENDERSON,  CITY  OF 

32003C2595D 

18-Dec-96 

96-09  108  IP 

06 

09 

NV 

HENDERSON,  CITY  OF 

32003C26150 

23-Sep-96 

96-09- 1084A 

01 

09 

NV 

HENDERSON,  CITY  OF 

32003C26150 

06-Sep-96 

96-09-678P 

06 

09 

NV 

HENDERSON,  CITY  OF 

32003C2615D 

16-Dec-96 

97-09-O08A 

01 

09 

NV 

LAS  VEGAS,  CITY  OF 

32003C2135D 

30-Sep-96 

96-09  948P 

06 

09 

NV 

LAS  VEGAS,  CITY  OF 

32003C2155D 

13-Sep-96 

96-09-5S2A 

01 

09 

NV 

LAS  VEGAS,  CITY  OF 

32003C21550 

18-Oct-96 

97-09-01 7A 

01 

09 

NV 

LAS  VEGAS,  CITY  OF 

32003C2155D 

23-Dec-96 

97-09-267A 

01 

09 

NV 

LAS  VEGAS,  CITY  OF 

320O3C21860 

31 -Jul-96 

96-09-794A 

02 

09 

NV 

MESOUITE,  CITY  OF 

320O3C03790 

27-Sep-96 

95-09-707P 

05 

09 

NV 

MESQUITE,  CITY  OF 

32003C0386D 

27-Sep96 

95-O9-707P 

05 

09 

NV 

MESQUITE,  CITY  OF 

32003C0387D 

27-Sep-96 

95-O9-707P 

05 

09 

NV 

MESQUITE,  CITY  OF 

32003C0391D 

27-Sep-96 

95-O9-707P 

05 

09 

NV 

NORTH  LAS  VEGAS,  CITY  OF 

32003C2160D 

20-Aug-96 

96-09-1 01 SA 

01 

09 

NV 

NORTH  LAS  VEGAS.  CITY  OF 

32003C2160D 

02-Aug-96 

96-09584P 

06 

09 

NV 

NORTH  LAS  VEGAS,  CITY  OF 

32003C2160D 

14-Aug-96 

96-09-598P 

06 

09 

NV 

NORTH  LAS  VEGAS,  CITY  OF 

32003C21600 

21-Oct-96 

96-09-625P 

06 

09 

NV 

NYE  COUNTY  * 

32001 84435C 

12-Aug-96 

96-O9-704A 

01 

09 

NV 

RENO,  CITY  OF 

32031C2988E 

29-Oct-96 

96-09-1 126A 

02 

09 

NV 

RENO,  CITY  OF 

32031C3176E 

18-Sep-96 

96-09-683P 

06 

09 

NV 

SPARKS,  CITY  OF 

32031C2994E 

02-Aug-96 

96-09-788A 

01 

09 

NV 

WASHOE  COUNTY* 

32031C2825E 

31-Dec-96 

97-09-1 5  2A 

01 

09 

NV 

WASHOE  COUNTY* 

32031 C3170E 

14-N0V-96 

97-09-087A 

02 

09 

NV 

WASHOE  COUNTY* 

32031C3170E 

19-Dec-96 

97-09-261 A 

02 

10 

AK 

ANCHORAGE,  MUNICIPALITY  OF 

02O0O5023OB 

20-Dec-96 

97-10-070A 

02 

10 

AK 

KENAI  PENINSULA  BOROUGH 

02001 23255A 

24-Sep-96 

96-10-225P 

05 

13098 
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10 
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10 

OR 

10 

OR 

10 

OR 

10 

OR 

10 

OR 

10 

OR 

10 

OR 

10 

OR 

10 

OR 

10 

OR 

10 

OR 

10 

OR 

ADA  COUNTY  • 
ADA  COUNTY  * 
ADA  COUNTY  • 
AMMON,  CITY  OF 
BELLEVUE,  CITY  OF 
BELLEVUE,  CITY  OF 
BELLEVUE,  CITY  OF 
BOISE,  CITY  OF 
BOISE,  CITY  OF 
BOISE,  QTY  OF 
BONNER  COUNTY* 
BONNER  COUNTY* 
CAflYON  COUNTY  • 
CANYON  COUNTY  • 
GARDEN  CITY,  CITY  OF 
JEFFERSON  COUNTY* 
LATAH  COUNTY  * 
LEMHI  COUNTY* 
LEMHI  COUNTY* 
MERIDIAN,  CITY  OF 
MERIDIAN,  CITY  OF 
MIDDLETON,  CITY  OF 
MIODLETON,  CITY  OF 
MiODLETON,  CITY  OF 
MIDDLETON.  CITY  OF 
NAMPA,  CITY  OF 
PIERCE,  CITY  OF 
ALBANY,  CITY  OF 
ATHENA.  CITY  OF 
BEAVERTON,CITY  OF 
BENTON  COUNTY  * 
CENTRAL  POINT,  CITY  OF 
CENTRAL  POINT,  CITY  OF 
CENTRAL  POINT,  CITY  OF 
CLACKAMAS  COUNTY* 
CLACKAMAS  COUNTY* 
COOS  COUNTY  * 
DOUGLAS  COUNTY  * 
DOUGLAS  COUNTY  * 
DUNES  aTY,  CITY  OF 
DUNES  aTY,  CITY  OF 
DUNES  OTY,  aTY  OF 
EUGENE,  CITY  OF 
EUGENE.  CITY  OF 
EUGENE.  CITY  OF 
EUGENE,  CITY  OF 
EUGENE,  OTY  OF 
EUGENE.  CITY  OF 
EUGENE,  OTY  OF 
EUGENE,  CITY  OF 
EUGENE,  CITY  OF 
EUGENE,  CITY  OF 
EUGENE,  CITY  OF 
EUGENE,  CITY  OF 
EUGENE.  aTY  OF 
EUGENE,  CITY  OF 
GLADSTONE,  CITY  OF 
HILLSeORO,  CITY  OF 
JACKSON  COUNTY  • 
JACKSON  COUNTY  * 
JACKSON  COUNTY  • 


1600010144C 

1600010254C 

1 80001 0258C 

1 600280001 B 

1600210001B 

16Q0210001B 

1600210001B 

1600020000 

1600020007E 

160002001  IE 

1 60206030OC 

1 60206050OB 

16020802060 

1 602080250C 

1600040001 F 

16051C0359B 

1600860330C 

1 600920545 B 

1 600920700B 

160180O001A 

1601 800001 A 

1 600370001 E 

1600370001 E 

1600370001 E 

1600370001 E 

1 800380002C 

160O48   B 

4101370000 

41 02060001 C 

4102400001C 

4100080050C 

41 00920001 C 

410O920O01C 

41 00920001 C 

4155880036A 

4155880280A 

410O420135B 

410O59O235A 

41 005 9093 OA 

4102620005B 

4102620005B 

4102620005B 

4101220000 

4101220000 

4101220000 

4101220000 

4101220000 

4101220000 

4101220000 

4101220000 

4101220000 

4101220000 

4101220002B 

4101220002B 

4101220002B 

4101220002B 

41 001 70001 B 

41024300038 

41558901878 

4155890291B 

41558904188 


19-Aug-96 

290ct96 

1  2-Sap-96 

1 9-Sep-96 

19-D«c-96 

31-0ct-96 

20-Oec-96 

1  2-Sep-96 

23Sep-96 

02-Aug-96 

11-Jul-96 

19-Oec-96 

Q2-AU0-96 

1 9-Dec-96 

1 4-NOV-96 

1  2-Oec-96 

02-AUO-96 

1 4-NOV-96 

30-Dec-96 

13-Aug-96 

03-Oct-96 

23-Jul  96 

15-Aug-96 

1 2-Sep-96 

14-NOV-96 

I  7-Oct-96 
16-Oec  96 
18-N0V-96 
18  Nov-96 
1 0-Oct-96 
20-D«c-96 
Ol-Jul-96 
03-Jul-96 

1 5-NOV-96 
31-Jul-96 
23-Jul-96 
29-Oct-96 
1 4-NOV-96 
1 6-Oec-96 
1 2-Ju»-96 
25-Sap-96 
31-Oct-96 

I I  -Jul-96 
1 7-Oct-96 
29-0ct-96 
1 4-NOV-96 
29-Oct-96 
14-NOV-96 
20-Nov  96 
31-Oct-96 
14-NOV-96 
02-D«c-96 
09-Oct-96 
03-Oct-9« 
23-S«p-96 
20-NOV-96 
1 8-Oct-96 
27-S«p-96 
06-Aug-96 
04-Oct-96 
23-Oct-96 


96-10-166A 
97-1 0-01 4A 
96-10-240A 
96-R10-139 

96  10-200P 
97-1 0-01 9A 

97  10-071 A 
96-10-236A 
96- 10-263  A 
96  10-190A 
96-1 0-1 89A 
97-10  08  2A 
96-1O-209A 
97- 10-075  A 
97-10-049A 
97-10-064A 
95-R10-125 
97-10-048A 
97-10-068A 
96-10-202A 
96- 10-261 A 
96-10-194A 
96-1 0-2 10A 
96-10-234A 
97-10-029A 
96-10-229A 
97-10-065A 
97-10-054A 
97-Rl  0-009 
96-10-222A 
97-10-067A 
96-10-155A 
96-10-157A 
97-lb-O50A 

96  10-198A 
96-10-1 24A 
97-1 0-01 6A 
96-10-228A 
97-10-078A 
96-R10-130 
96-R10-141 
97-10-009A 
96-10-1 19A 
96-10-257A 
96-10-258A 
96-10-270A 
97-10-O03A 
97-10-011A 

97  10-023A 
97-10-025A 
97-10-043A 
97-10-O56A 
96-10-151A 
96-10-187A 
96-10-25OA 
97-10-067A 
96-10-183P 
96-10-259A 
96-10-169A 
96-10-266A 
96-10-214A 


01 

02 

02 

02 

06 

01 

01 

01 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

01 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

01 

01 

01 

01 

02 

02 

01 

02 

02 

01 

01 

02 

02 

06 

02 

02 

02 

01 


10 

OR 

JACKSON  COUNTY  * 

4155890484C 

10-Dec-96 

97-10-030A 

01 

10 

OR 

JOSEPHINE  COUNTY  * 

41559002360 

12-Dec-96 

97-1 0-01 5A 

02 

10 

OR 

KEIZER,  CITY  OF 

4102880005B 

1  2-Sep-96 

96- 10- 197  A 

02 

10 

OR 

KEIZER,  CITY  OF 

410288000SB 

03-Oct-96 

96- 10-271 A 

01 

10 

OR 

LANE  COUNTY* 

4155gi0085C 

1 2-Dec-96 

97-1O-060A 

02 

10 

OR 

LANE  COUNTY* 

4155910100C 

20-Aug-96 

96-10-21 3A 

02 

10 

OR 

LANE  COUNTY* 

4155910100C 

20-S«p-96 

96-10-242A 

02 

10 

OR 

LANE  COUNTY* 

4155910355C 

1 3-S«p-96 

96-1 0-1 92A 

02 

10 

OR 

LANE  COUNTY* 

4155910370C 

03-Jul-96 

96-1 0-1 40A 

02 

10 

OR 

LANE  COUNTY* 

4155910430C 

02-Dec-96 

96-10-244A 

02 

10 

OR 

LANE  COUNTY* 

4155910640E 

25-Jul-96 

96-1 0-1 91 A 

02 

10 

OR 

LINCOLN  CITY,  CITY  OF 

4101300O01B 

30-Oct-96 

97-1 0-01 2A 

02 

10 

OR 

LINCOLN  CITY,  CITY  OF 

4101300001B 

13-NOV-96 

97-Rl  0-008 

02 

10 

OR 

LINCOLN  COUNTY  * 

4101290025B 

29-0ct-96 

97-10-024A 

02 

10 

OR 

LINCOLN  COUNTY  * 

4101290025B 

31-Oct-96 

97-10-031A 

02 

10 

OR 

LINCOLN  COUNTY  * 

4101290025B 

21-Oct-96 

97-Rl  0-004 

02 

10 

OR 

LINCOLN  COUNTY  * 

410129040OB 

1  9-Dec-96 

97-10-080A 

02 

10 

OR 

MANZANITA,  CITY  OF 

41 01  990001 B 

24-Sep-96 

96-10-254A 

02 

10 

OR 

MARION  COUNTY* 

41015401750 

17-Sep-96 

96-10-247A 

02 

10 

OR 

MEDFORD,  CITY  OF 

4100960003C 

02-Aug-96 

96-ip-127P 

05 

10 

OR 

MONMOUTH,  CITY  OF 

41053C0140C 

09-JUI-96 

96-lb-052A 

01 

10 

OR 

NORTH  BEND,  CITY  OF 

410O48OO02B 

31-Oct-96 

96-10-249A 

02 

10 

OR 

ROSEBURG,  CITY  OF 

4100670005D 

1 6-Dac-96 

97-1 0-03  6A 

02 

10 

OR 

ROSEBURG,  CITY  OF 

41006700050 

20-NOV-96 

97-10-058A 

02 

10 

OR 

ROSEBURG,  CITY  OF 

410O670O(»D 

16-Dec-96 

97-10-066A 

01 

10 

OR 

SEASIDE,  CITY  OF 

410O320O02C 

12-D«e-9« 

97-10-072A 

02 

10 

OR 

ST.  HELENS,  CITY  OF 

410O9C0452C 

30-Aug-96 

96-R10-136 

02 

10 

OR 

WASHINGTON  COUNTY* 

4102380318B 

1 4-NOV-96 

97-10-045A 

02 

10 

OR 

WASHINGTON  COUNTY* 

410238O507B 

20-Aug-96 

96-10-207A 

02 

10 

OR 

WEST  UNN,  CITY  OF 

41 00240001 B 

29-Oct-96 

96-10-255A 

02 

10 

OR 

YAMHILL  COUNTY  * 

41 024901 25C 

1 9-NOV-96 

97-10-044A 

02 

10 

WA 

BAINBRIOGE  ISLAND,  CITY  OF 

5303070001 A 

03Sep-96 

96-10-232A 

02 

10 

WA 

BAINBRIDGE  ISLAND,  CITY  OF 

5303070001 A 

1 2-Dec-96 

97-1 0-061 A 

02 

10 

WA 

BELLEVUE,  CITY  OF 

53033C0656F 

12-Sep-96 

96-10-239A 

02 

10 

WA 

BEUEVUE,  CITY  OF 

53033C0656F 

18-Oct-96 

97-R10-O01 

02 

10 

WA 

BENTON  COUNTY  * 

5302370000 

22-NOV-96 

97-Rl  0-010 

02 

10 

WA 

BENTON  COUNTY  • 

5302370435B 

04-Oct-96 

96-10-267A 

02 

10 

WA 

BREMERTON,  CITY  OF 

530093001 5A 

09-D*c-96 

97-Rl  0-01 6 

02 

10 

WA 

BRIER,  CITY  OF        , 

5302760005A 

02-Jul-96 

96-R10-129 

02 

10 

WA 

BRIER,  CITY  OF 

5302760005A 

1 9-S»p-96 

96-R10-140 

02 

10 

WA 

BRIER,  CITY  OF 

S302760005A 

26-NOV-96 

97-Rl  0-011 

02 

10 

WA 

CLALLAM  COUNTY  * 

530021 0420C 

11 -Jul-96 

96-10-171A 

02 

10 

WA 

CLALLAM  COUNTY  * 

530021 0420C 

16-Jul-96 

96-10-1 77A 

02 

10 

WA 

CLALLAM  COUNTY  * 

53002 10575C 

IO-Oct-96 

96-R10-145 

02 

10 

WA 

CLALLAM  COUNTY  * 

530021 0575C 

lO-Oct-96 

96-R10-146 

02 

10 

WA 

CLALLAM  COUNTY  • 

530021 0575C 

15-Oct-96 

96-R10-147 

02 

10 

WA 

CLARK  COUNTY  * 

53002401 S9B 

02-Oct-96 

96-1 0-2 18P 

08 

10 

WA 

CLARK  COUNTY  * 

53002401 78B 

02-Oct-96 

96-10-218P 

08 

10 

WA 

CLARK  COUNTY  • 

53002401 79B 

02-Oct-96 

96-10-218P 

08 

10 

WA 

CLARK  COUNTY  * 

53002401 86B 

02-Oct-96 

96-1 0-2 18P 

08 

10 

WA 

CLARK  COUNTY  * 

53002401 87B 

02-Oct-96 

96-1 0-2 18P 

08 

10 

WA 

CLARK  COUNTY  * 

53002403 17C 

26-NOV-96 

97-10-04  2A 

01 

10 

WA 

GRAYS  HARBOR  COUNTY* 

530O57030OB 

1 7-Oct-96 

96-10-246A 

02 

10 

WA 

GRAYS  HARBOR  COUNTY* 

53005 70300B 

20-NOV-96 

97-10-055A 

02 

10 

WA 

GRAYS  HARBOR  COUNTY* 

5300570325B 

lO-Oec-96 

97-1 0-046  A 

02 

10 

WA 

HOQUIAM,  CITY  OF 

53006 10005B 

14-Aug-96 

96-10-21 7A 

02 

10 

WA 

HOQUIAM,  CITY  OF 

53006 10005B 

10-Dec-96 

97-1 0-051 A 

01 

10 

WA 

ISLAND  COUNTY  * 

53029C0455D 

23-Dec-96 

96-R10-017 

02 

10 

WA 

KENT,  CITY  OF 

53033C0986F 

09-Aug-96 

96-1 0-1  76A 

01 

10 

WA 

KENT,  CITY  OF 

53033C0988F 

24-Sep-96 

96-1 0-245  A 

01       ^       • 

10 

WA 

KING  COUNTY* 

53033C0000 

1 1  -Sep-96 

96-R10-0137 

02 
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10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KITSAP  COUNTY  * 
KITSAP  COUNTY  * 
MASON  COUNTY* 
MASON  COUNTY* 
MASON  COUNTY* 
MASON  COUNTY* 
MASON  COUNTY* 
MASON  COUNTY* 
NOOKSACK,  CITY  OF 
NORMANDY  PARK,  CITY  OF 
NORTH  BEND,  CITY  OF 
ORTING,  TOWN  OF 
PACIFIC  COUNTY  * 
PIERCE  COUNTY* 
PULLMAN,  CITY  OF 
SKAGIT  COUNTY  * 
SKAGIT  COUNTY  * 
SKAGIT  COUNTY  * 
SKAMANIA  COUNTY  * 
SNOHOMISH  COUNTY  * 
SNOHOMISH  COUNTY  * 
SPOKANE  COUNTY* 
SPOKANE  COUNTY* 
SPOKANE  COUNTY* 
SPOKANE  COUNTY* 
SPOKANE  COUNTY* 
SPOKANE  COUNTY* 
SPOKANE  COUNTY* 
SPOKANE  COUNTY* 
SULTAN.  TOWN  OF 
SULTAN,  TOWN  OF 
SULTAN.  TOWN  OF 
TACOMA,  CITY  OF 
THURSTON  COUNTY  * 
THURSTON  COUNTY  * 
THURSTON  COUNTY  * 
WAHKIAKUM  COUNTY  * 
WAHKIAKUM  COUNTY  * 
WALLA  WALLA  COUNTY  * 
WALLA  WALLA  COUNTY  * 
WHATCOM  COUNTY  * 


53033COOOO 

53033COOOO 

53033C0000 

53033C0O0O 

53033C0OOO 

53033C0040F 

53033C0680F 

53033C0680F 

53033C0680F 

53033C0691F 

53033C1020F 

53009201 20B 

53009201208 

5301150000 

5301150000 

53011 501 30C 

53011 501 50C 

53011 50225C 

53011 50275C 

5302030001 A 

53033C0953F 

53033C0744F 

53014300018 

5301260046A 

5301380350D 

5302120001C 

5301510235D 

5301510235D 

5301510250C 

5301600400B 

53553401958 

5355340375B 

5301 7401 89C 

53017402258 

5301740294C 

5301740294C 

5301740294C 

5301740382C 

5301740382C 

5301 740401 C 

5301730OO1B 

5301 730001 B 

53017300018 

53014800308 

5301880000 

5301880000 

5301 8801 75C 

5301930065B 

53019300658 

53019404408 

53019404458 

530198   B 


02-Aug-96 

1  2-Sep-96 

18-Oct-96 

21-0ct-96 

05-NOV-96 

06-Aug-96 

31-Jul-96 

18  Oct-96 

14-NOV-96 

23-Jul-96 

15-Jul-96 

29-Oct-96 

05  Nov-9e 

29-Jul-96 

05-NOV-96 

02-Aug-96 

02-Jul-96 

19-Aug-96 

1  9-Dec-96 

19-Dec-96 

I  7-S«p-96 

I I  -Jul-96 
17-Oct-96 
17-Sep-96 
25  Sep-96 
30-Oct-96 
23-Jul-96 
18-NOV-96 
25-Jul-96 
24-Dec-96 
01-Aug-96 
24  Sep-96 
26-NOV-96 
27  Sep  96 
20-Aug-96 
03  Oct-96 
17-Oct  96 
16-Jul-96 
04-Oct-96 
03-Jul-96 
24-Sep-96 
02-Jul-96 
02-Dec-96 
09-Dec-96 
03-Dec-96 
05-Dec-96 
02-Oct-96 
20-Aug-96 
03-Sep-96 
26-Jul-96 
26-Jul  96 
04-Dec-96 


96-R10-133 
96-R10-138 
97-R 10-002 
9  7 -R 10-003 
97  R 10-006 
96-10-145A 
96-10-201A 
97-10-022A 
97-10-040A 
96-1 0-1 39A 
96-1 0-1 32A 
97-10-020A 
97-R  10-005 
96-R10-131 
97-R1 0-007 
96-R10-134 
96-R10-127 
96-R10-135 
95-R1 0-073 
97-10-084A 
96-10-241A 
96- 10- 193  A 
96-1 0-2 15A 
96-10-224A 
96-10-262A 
97-1 0-01 3A 
96-1 0-1 95  A 
97  10  053A 
96-10-204A 
97-R10-018 
96-R10-132 
96-10-221A 
96-10-264P 
96-10-243A 
96-1 0-2 16A 
96-10-268A 
97-10-002A 
96-10-152A 
96-10-269A 
96-R10-128 
96- 10- 164  A 
96-R10-126 
97-10-063A 
97-R10-015 
97-R10-012 
97-R10-014 
96-R10-142 
96-1 0-21 9A 
96-10-230A 
96-10-122P 
96-1 0-1 22P 
97-10-037A 


02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
05 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
06 
06 
02 


Region 


Map  Revisions  Effective  July  1.  1996  thru  December  31,  1996 

State  Community  Pend 


Panel  Data 


01 

CONNECTICUT 

MILFORD,  CITY  OF 

0900820000 

11/06/1996 

01 

CONNECTICUT 

MILFORO,  CITY  OF 

09008 20005 E 

11/06/1996 

01 

CONNECTICUT 

MILFORD,  CITY  OF 

09008 20006G 

11/06/1996 

01 

MASSACHUSETTS 

ASHBY,  TOWN  OF 

250178      B 

08/01/1996 

01 

MASSACHUSETTS 

ASHBY,  TOWN  OF 

2501789999B 

08/01/1996 

01 

MASSACHUSETTS 

GAY  HEAD,  TOWN  OF 

2500700000 

09/29/1996 

01 

MASSACHUSETTS 

GAY  HEAD,  TOWN  OF 

2500700001 E 

09/29/1 996 

01 

MASSACHUSETTS 

GAY  HEAD,  TOWN  OF 

2500700002D 

09/29/1996 

01 

MASSACHUSETTS 

GAY  HEAD,  TOWN  OF    " 

2500700003D 

09/29/1996 

01 

MASSACHUSETTS 

MONSON,  TOWN  OF 

2501450000 

07/16/1996 

01 

MASSACHUSETTS 

MONSON,  TOWN  OF 

2501 45001 2B 

07/16/1996 

01 

MASSACHUSETTS 

NANTUCKET,  TOWN  OF 

2502300000 

11/06/1996 

01 

MASSACHUSETTS 

NANTUCKET,  TOWN  OF 

2502300001 E 

11/06/1996 

01 

MASSACHUSETTS 

NANTUCKET,  TOWN  OF 

2502300002E 

11/06/1996 

01 

MASSACHUSETTS 

NANTUCKET,  TOWN  OF 

2502300003E 

11/06/1996 

01 

MASSACHUSETTS 

NANTUCKET,  TOWN  OF 

2502300004D 

11/06/1996 

01 

MASSACHUSETTS 

NANTUCKET,  TOWN  OF 

25023O0O07D 

11/06/1996 

01 

MASSACHUSETTS 

NANTUCKET,  TOWN  OF 

25023000100 

11/06/1996 

01 

MASSACHUSETTS 

NANTUCKET,  TOWN  OF 

250230001 2D 

11/06/1996 

01 

MASSACHUSETTS 

NANTUCKET,  TOWN  OF 

250230001 4E 

11/06/1996 

01 

MASSACHUShI  IS 

NANTUCKET,  TOWN  OF 

250230001 5E 

11/06/1996 

01 

MASSACHUSETTS 

NANTUCKET,  TOWN  OF 

250230001 6F 

11/06/1996 

01 

MASSACHUSETTS 

NANTUCKET,  TOWN  OF 

250230001 7E 

11/06/1996 

01 

MASSACHUSbl  IS 

NANTUCKET,  TOWN  OF 

250230001 8E 

11/06/1996 

01 

MASSACHUSETTS 

NANTUCKET,  TOWN  OF 

250230001 9D 

11/06/1996 

01 

MASSACHUSETTS 

NANTUCKET,  TOWN  OF 

2502300020E 

11/06/1996 

01 

MASSACHUSETTS 

WEST  TISBURY,  TOWN  OF 

2500740000 

09/29/1996 

01 

MASSACHUSbl  IS 

WEST  TISBURY,  TOWN  OF 

250074001 2D 

09/29/1996 

01 

MASSACHUSETTS 

WEST  TISBURY,  TOWN  OF 

250074001 5D 

09/29/1996 

01 

VERMONT 

PLAINFIELD,  TOWN  OF 

5002750000 

07/16/1996 

01 

VERMONT 

PLAINFIELD,  TOWN  OF 

5002750001 C 

07/16/1996 

01 

VERMONT 

PLAINFIELD,  TOWN  OF 

5002750005C 

07/16/1996 

01 

VERMONT 

PLAINFIELD,  TOWN  OF 

500275001 5C 

07/16/1996 

02 

NEW  JERSEY 

CLINTON,  TOWN  OF 

3402330001 C 

1 2/05/1  996 

02 

NEW  JERSEY 

FLEMINGTON,  BOROUGH  OF 

3405200001 C 

07/16/1996 

02 

NEW  YORK 

BOLTON,  TOWN  OF 

3608690000 

08/16/1996 

02 

NEW  YORK 

BOLTON,  TOWN  OF 

3608690005D 

08/16/1996 

02 

NEW  YORK 

BOLTON,  TOWN  OF 

360869001 OD 

08/16/1996 

02 

NEW  YORK 

BOLTON,  TOWN  OF 

360869001  SO 

08/16/1996 

02 

NEW  YORK 

BOLTON,  TOWN  OF 

36086900200 

08/16/1996 

02 

NEW  YORK 

DRESDEN,  TOWN  OF 

3614100O05B 

09/20/1996 

02 

NEW  YORK 

DRESDEN,  TOWN  OF 

36141000108 

09/20/1 996 

02 

NEW  YORK 

DRESDEN,  TOWN  OF 

3614100015B 

09/20/1996 

02 

NEW  YORK 

ELMIRA  HEIGHTS,  VILLAGE  OF 

36015200018 

09/29/1996 

02 

NEW  YORK 

ELMIRA,  TOWN  OF 

3601510000 

09/29/1 996 

02 

NEW  YORK 

ELMIRA,  TOWN  OF 

3601510OO5C 

09/29/1 996 

02 

NEW  YORK 

GENESEO,  TOWN  OF 

3603840000 

09/29/1 996 

02 

NEW  YORK 

GENESEO,  TOWN  OF 

3603840OO5C 

09/29/1 996 

02 

NEW  YORK 

GENESEO,  TOWN  OF 

360384001 OC 

09/29/1 996 

02 

NEW  YORK 

GENESEO,  TOWN  OF 

360384001 10 

09/29/1996 

02 

NEW  YORK 

GENESEO,  TOWN  OF 

360384001 2C 

09/29/1  996 

02 

NEW  YORK 

GENESEO,  TOWN  OF 

360384001 3C 

09/29/1 996 

02 

NEW  YORK 

GENESEO,  TOWN  OF 

360384001 4C 

09/29/1996 

02 

NEW  YORK 

GENESEO,  TOWN  OF 

360384001 6C 

09/29/1  996 

02 

NEW  YORK 

GENESEO,  TOWN  OF 

3603840020C 

09/29/1996 

02 

NEW  YORK 

GENESEO,  TOWN  OF 

3603840030C 

09/29/1 996 

02 

NEW  YORK 

GENESEO,  TOWN  OF 

3603840040C 

09/29/1 996 
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02 

.    NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

NEW  YORK 

02 

PUERTO  RICO 

02 

PUERTO  RICO 

02 

PUERTO  RICO 

03 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

OS 

DELAWARE 

03 

DELAWARE 

OS 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

do 

DELAWARE 

03 

DELAWARE 

03 

DELAWARE 

OS 

DELAWARE 

OS 

DELAWARE 

OS 

DELAWARE 

GENESEO,  VILLAGE  OF 
GORHAM,  TOWN  OF 
GORHAM,  TOWN  OF 
GORHAM,  TOWN  OF 
HAGUE,  TOWN  OF 
HILLBURN,  VILLAGE  OF 
HORSEHEADS.  TOWN  OF 
HORSEHEADS,  TOWN  OF 
HORSEHEADS,  TOWN  OF 
HORSEHEADS,  TOWN  OF 
HORSEHEADS,  VILLAGE  OF 
HORSEHEADS,  VILLAGE  OF 
HORSEHEADS,  VILLAGE  OF 
LAKE  GEORGE,  TOWN  OF 
LAKE  GEORGE,  VILLAGE  OF 
LEWIS,  TOWN  OF 
LEWIS,  TOWN  OF 
LEWIS,  TOWN  OF 
PUTNAM,  TOWN  OF 
PUTNAM,  TOWN  OF 
PUTNAM,  TOWN  OF 
QUEENSBURY,  TOWN  OF 
QUEENSBURY,  TOWN  OF 
QUEENSBURY.  TOWN  OF 
QUEENSBURY,  TOWN  OF 
QUEENSBURY,  TOWN  OF 
TICONOEROGA,  TOWN  OF 
TICONDEROGA,  TOWN  OF 
TICONOEROGA.  TOWN  OF 
PUERTO  RICO,  COMMONWEALTH  OF 
PUERTO  RICO,  COMMONWEALTH  OF 
PUERTO  RICO,  COMMONWEALTH  OF 
BETHANY  BEACH,  TOWN  OF 
BETHEL,  TOWN  OF 
BLADES,  TOWN  OF 
BRIDGEVILLE,  TOWN  OF 
DAGSBORO,  TOWN  OF 
DELMAR,  TOWN  OF 
DEWEY  BEACH,  TOWN  OF      • 
DEWEY  BEACH,  TOWN  OF 
ELLENDALE,  TOWN  OF 
FENWICK  ISLAND,  TOWN  OF 
FRANKFORD,  TOWN  OF 
GEORGETOWN,  TOWN  OF 
GREENWOOD,  TOWN  OF 
HENLOPEN  ACRES,  TOWN  OF 
HENLOPEN  ACRES,  TOWN  OF 
LAUREL,  TOWN  OF 
LEWES,  CITY  OF 
MILFORD,  CITY  OF 
MILLSBORO,  TOWN  OF 
MILLVILLE,  TOWN  OF 
MILTON,  TOWN  OF 
OCEAN  VIEW,  TOWN  OF 
REHOBOTH  BEACH,  CITY  OF 
REHOBOTH  BEACH,  CITY  OF 
SEAFORO,  CITY  OF 
SELBYVILLE,  TOWN  OF 
SLAUGHTER  BEACH.  TOWN  OF 
SOUTH  BETHANY,  TOWN  OF 
SUSSEX  COUNTY* 


361 4520001 C 

3606010000 

360601 0001C 

360601 0003C 

3608730025F 

3606830001 C 

3601530000 

3601530005C 

36015300i0C 

3601530015C 

3601540000 

3601540OO1C 

3601540003C 

360876001  OB 

3608770O01B 

3603680000 

360368OO09C 

3603680O25C 

3612360000 

3612360O05B 

3612360010B 

3608790000 

3608790005C 

360879OO10C 

360879001 5C 

3608790020C 

3611590000 

3611590O15C 

3611590030C 

7200000000 

7200000065F 

720OOO0206C 

10005COOOO 

loooscooeo 

10005C0000 

10005C0000 

100O5C0O0O 

10005C0000 

1OOO5C0OOO 

10005C0355G 

1O0O5C0OO0 

10005COOOO 

10005COOOO 

10005C0000 

10005C0000 

10005C0000 

1O0O5C0355G 

1O0O5C0OO0 

10005C0000 

10005C0000 

1O0O5C0OO0 

10005C0000 

10005COOOO 

100O5C0O0O 

100O5C0O00 

10005C0355G 

100O5C0000 

100O5C0O00 

100O5C0O0O 

100O5C0O0O 

100O5C000O 


09/29/1996 
12/05/1996 
12/05/1996 
12705/1996 
09/29/1996 
09/20/1996 
09/29/1996 
09/29/1996 
09/29/1996 
09/29/1996 
09/29/1996 
09/29/1996 
09/29/1996 
08/16/1996 
09/29/1996 
09/29/1996 
09/29/1996 
09/29/1996 
11/20/1996 
11/20/1996 
11/20/1996 
08/16/1996 
08/16/1996 
08/16/1996 
08/16/1996 
08/16/1996 
09/06/1 996 
09/06/1996 
09/06/1 996 
09/20/1996 
09/20/1996 
09/20/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 


03 

DELAWARE 

03 

MARYLAND 

03 

MARYLAND 

03 

MARYLAND 

03 

MARYLAND 

03 

MARYLAND 

03 

MARYLAND 

03 

MARYLAND 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA  , 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

SUSSEX  COUNTY* 
PRINCE  GEORGES  COUNTY  * 
PRINCE  GEORGES  COUNTY  • 
PRINCE  GEORGES  COUNTY  • 
PRINCE  GEORGES  COUNTY  • 
PRINCE  GEORGES  COUNTY  * 
PRINCE  GEORGES  COUNTY  • 
PRINCE  GEORGES  COUNTY  • 
ABINGTON,  TOWNSHIP  OF 
ABINGTON,  TOWNSHIP  OF 
ABINGTON,  TOWNSHIP  OF 
ABINGTON,  TOWNSHIP  OF 
ABINGTON,  TOWNSHIP  OF 
ABINGTON,  TOWNSHIP  OF 
ABINGTON,  TOWNSHIP  OF 
ABINGTON,  TOWNSHIP  OF 
ABINGTON,  TOWNSHIP  OF 
ABINGTON,  TOWNSHIP  OF 
ABINGTON,  TOWNSHIP  OF 
ABINGTON,  TOWNSHIP  OF 
AMBLER,  BOROUGH  OF 
AMBLER,  BOROUGH  OF 
AMBLER.  BOROUGH  OF 
AMBLER,  BOROUGH  OF 
ATGLEN,  BOROUGH  OF 
ATGLEN,  BOROUGH  OF 
AUBURN,  BOROUGH  OF 
AVONDALE,  BOROUGH  OF 
AVONDALE,  BOROUGH  OF 
AVONDALE,  BOROUGH  OF 
BIRMINGHAM,  TOWNSHIP  OF 
BIRMINGHAM,  TOWNSHIP  OF 
BIRMINGHAM,  TOWNSHIP  OF 
BIRMINGHAM,  TOWNSHIP  OF 
BIRMINGHAM,  TOWNSHIP  OF 
BIRMINGHAM,  TOWNSHIP  OF 
BIRMINGHAM,  TOWNSHIP  OF 
BIRMINGHAM,  TOWNSHIP  OF 
BIRMINGHAM,  TOWNSHIP  OF 
BRIDGEPORT,  BOROUGH  OF 
BRIDGEPORT,  BOROUGH  OF 
BRYN  ATHYN,  BOROUGH  OF 
BRYN  ATHYN,  BOROUGH  OF 
BRYN  ATHYN,  BOROUGH  OF 
CALN,  TOWNSHIP  OF 
CALN,  TOWNSHIP  OF 
CALN,  TOWNSHIP  OF 
CALN,  TOWNSHIP  OF 
CALN,  TOWNSHIP  OF 
CALN,  TOWNSHIP  OF 
CALN,  TOWNSHIP  OF 
CALN,  TOWNSHIP  OF 
CALN,  TOWNSHIP  OF 
CALN,  TOWNSHIP  OF 
CHARLESTOWN,  TOWNSHIP  OF 
CHARLESTOWN,  TOWNSHIP  OF 
CHARLESTOWN,  TOWNSHIP  OF 
CHARLESTOWN,  TOWNSHIP  OF 
CHARLESTOWN,  TOWNSHIP  OF 
CHARLESTOWN,  TOWNSHIP  OF 
CHARLESTOWN,  TOWNfiHIP  OF 


10005C0355G 

2452080000 

24520800300 

24520800450 

2452080065D 

245208 0075D 

24520800800 

24520800900 

42091 C0293E 

42091 C0294E 

42091 C0313E 

42091 C0314E 

42091 C038 IE 

42091C0382E 

42091 C0384E 

42091 C0401E 

42091 C0402E 

42091 C0403E 

42091 C0404E 

42091 C0406E 

42091 C0286E 

42091 C0287E 

42091 C0288E 

42091 C0289E 

42029C0OOO 

42029C0279D 

4207660005C 

42029C0000 

42029C0458D 

42029C0459D 

42029C00O0 

42029C03420 

42029C0344D 

42029C0361D 

42029C0362D 

42029C03630 

42029C0364D 

42029C0501D 

42029C0S0S0 

42091C0351E 

42091 C0352E 

42091 C0312E 

42091 003 14E 

42091C0318E 

42029C0000 

42029C01 94D 

42029C0169D 

42029C0188D 

42029C01890 

42029C0302D 

42029C0306D 

42029C0307D 

42029C0326D 

42029C0327D 

42029C0OO0 

42029C02020 

42029C02030 

42029C0204D 

42029C0206D 

42029C0207D 

42O2»r020«n 


12/19/1996 

09/06/1 996 

09/06/ 1996 

09/06/1996 

09/06/1996 

09/06/1996 

09/06/1996 

09/06/1 996 

12/19/1996  ■ 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

1 2/1 9/1 996 

12/19/1996 

12/19/1996 

12/19/1996 

11/20/1996 

11/20/1996 

11/06/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 
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03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

09 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

09 

PENNSYLVANIA 

09 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

09 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

09 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

09 

PENNSYLVANIA 

CHARLESTOWN,  TOWNSHIP  OF 
CHELTENHAM.  TOWNSHIP  OF 
CHELTENHAM.  TOWNSHIP  OF 
CHELTENHAM.  TOWNSHIP  OF 
CHELTENHAM,  TOWNSHIP  OF 
CHELTENHAM.  TOWNSHIP  OF 
CHELTENHAM.  TOWNSHIP  OF 
CHELTENHAM,  TOWNSHIP  OF 
COATESVILLE,  CITY  OF 
COATESVILLE.  CITY  OF 
COATESVILLE,  CITY  OF 
COATESVILLE,  CITY  OF 
COLLEGEVILLE,  BOROUGH  OF 
COLLEGEVILLE,  BOROUGH  OF 
COLLEGEVILLE,  BOROUGH  OF 
CONSHOHOCKEN,  BOROUGH  OF 
CONSHOHOCKEN,  BOROUGH  OF 
DOUGLASS,  TOWNSHIP  OF 
DOUGLASS,  TOWNSHIP  OF 
DOUGLASS,  TOWNSHIP  OF 
DOUGLASS.  TOWNSHIP  OF 
DOUGLASS,  TOWNSHIP  OF 
DOUGLASS,  TOWNSHIP  OF 
DOUGLASS,  TOWNSHIP  OF 
DOUGLASS,  TOWNSHIP  OF 
DOUGLASS,  TOWNSHIP  OF 
DOUGLASS,  TOWNSHIP  OF 
DOWNINGTOWN,  BOROUGH  OF 
DOWNINGTOWN,  BOROUGH  OF 
DOWNINGTOWN,  BOROUGH  OF 
DOWNINGTOWN,  BOROUGH  OF 
DOWNINGTOWN,  BOROUGH  OF 
DOWNINGTOWN,  BOROUGH  OF 
EAST  BRADFORD  TOWNSHIP  OF 
EAST  BRADFORD  TOWNSHIP  OF 
EAST  BRADFORD  TOWNSHIP  OF 
EAST  BRADFORD  TOWNSHIP  OF 
EAST  BRADFORD  TOWNSHIP  OF 
EAST  BRADFORD  TOWNSHIP  OF 
EAST  BRADFORD  TOWNSHIP  OF 
EAST  BRADFORD  TOWNSHIP  OF     * 
EAST  BRADFORD  TOWNSHIP  OF 
EAST  BRADFORD  TOWNSHIP  OF 
EAST  BRADFORD  TOWNSHIP  OF 
EAST  BRANDYWINE.  TOWNSHIP  OF 
EAST  BRANDYWINE,  TOWNSHIP  OF 
EAST  BRANDYWINE,  TOWNSHIP  OF 
EAST  BRANDYWINE.  TOWNSHIP  OF 
EAST  BRANDYWINE,  TOWNSHIP  OF 
EAST  BRANDYWINE,  TOWNSHIP  OF 
EAST  BRANDYWINE,  TOWNSHIP  OF 
EAST  BRANDYWINE,  TOWNSHIP  OF 
EAST  BRANDYWINE,  TOWNSHIP  OF 
EAST  BRANDYWINE,  TOWNSHIP  OF 
EAST  CALN,  TOWNSHIP  OF 
EAST  CALN,  TOWNSHIP  OF 
EAST  CALN,  TOWNSHIP  OF 
EAST  CALN,  TOWNSHIP  OF 
EAST  CALN,  TOWNSHIP  OF 
EAST  CALN,  TOWNSHIP  OF 
EAST  COVENTRY,  TOWNSHIP  OF 


42029C0209D 

42091 C0379E 

42091 C0381E 

42091 C0382E 

42091 C0384E 

42091 C0403E 

42091 C0404E 

42091C0415E 

42029C0OO0 

42029C01640 

42029C0302D 

42029C03060 

42091 C0228E 

42091 C0229E 

42091 C0237E 

42091 C0354E 

42091C0358E 

42091C0014E 

42091 C0018E 

42091 C0059E 

42091 C0067E 

42091 C0O76E 

42091 C0O77E 

42091 C0O78E 

42091 C0079E 

42091  COOS  IE 

42091 C0086E 

42029C0OOO 

42029C0188D 

42029C0189D 

42029C0193D 

42029C0326D 

42029C03;7D 

42029COOOO 

42029C0193D 

42029C01 94D 

42029C0327D 

42029C0331D 

42029C0332D 

42029C0334D 

42029C0341D 

42029C0342D 

42029C0353D 

42029C0361D 

42029C0000 

42029C0159D 

42029C0166D 

42029C01 67D 

42029C01 69D 

42029C01 78D 

42029C0186D 

42029C0187D 

42029C0188D 

42029C0189D 

42029C0000 

42029C0189D 

42029CO191D 

42029C01 930 

42029C0327D 

42029C0331D 

42029C0O00 


11/20/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

1 2/1 9/1 996 

11/20/ 1996 

11/20/1996 

11/20/1996 

11/20/1996 

1 2/1 9/1 996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/ 1996 

11/20/1996 


IMI 


03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

EAST  COVENTRY,  TOWNSHIP  OF  42029C0060D  1 1  /20/1 996 

EAST  COVENTRY,  TOWNSHIP  OF  42029C0070D  1 1  /20/1 996 

EAST  COVENTRY,  TOWNSHIP  OF  42029C0076D  1 1  /20/1 996 

EAST  COVENTRY,  TOWNSHIP  OF  42029C0077D  1 1  /20/1 996 

EAST  COVENTRY,  TOWNSHIP  OF  42029C0078D  1 1  /20/1 996 

EAST  COVENTRY,  TOWNSHIP  OF  42029C0079D  1 1  /20/1 996 

EAST  COVENTRY,  TOWNSHIP  OF  42029C0090D  11/20/1 996 

EAST  FALLOWFIELD,  TOWNSHIP  OF  42029COOOO  1 1  /20/1 996 

EAST  FALLOWFIELD,  TOWNSHIP  OF  42029C0284D  1 1/20/1996 

EAST  FALLOWFIELD,  TOWNSHIP  OF  42029C0301 D  1 1/20/1 996 

EAST  FALLOWFIELD,  TOWNSHIP  OF  42029C0302D  1 1  /20/1 996 

EAST  FALLOWFIELD,  TOWNSHIP  OF  42029C0304D  1 1  /20/1 996 

EAST  FALLOWFIELD,  TOWNSHIP  OF  42029C0306D  1 1  /20/1 996 

EAST  FALLOWFIELD,  TOWNSHIP  OF  42029C0307D  1 1  /20/1 996 

EAST  FALLOWFIELD,  TOWNSHIP  OF  42029C0308D  1 1  /20/1 996 

EAST  FALLOWFIELD,  TOWNSHIP  OF  42029C0309D  1 1  /20/1 996 

EAST  FALLOWFIELD,  TOWNSHIP  OF  42029C03 1 1 D  11  /20/1 996 

EAST  FALLOWFIELD,  TOWNSHIP  OF  42029C03 1 2D  11  /20/1 996 

EAST  FALLOWFIELD,  TOWNSHIP  OF  42029C0316D  11/20/1996 

EAST  FALLOWFIELD,  TOWNSHIP  OF  42029C0317D  11/20/1996 

EAST  GOSHEN,  TOWNSHIP  OF  42029C0O0O  1 1  /20/1 996 

EAST  GOSHEN,  TOWNSHIP  OF  42029C0214D  11/20/1996 

EAST  GOSHEN,  TOWNSHIP  OF  42029C0218D  11/20/1996 

EAST  GOSHEN.  TOWNSHIP  OF  42029C0219D  11/20/1996 

EAST  GOSHEN,  TOWNSHIP  OF  42029C0352D  1 1  /20/1 996 

EAST  GOSHEN,  TOWNSHIP  OF  42029C0356D  1 1  /20/1 996 

EAST  GOSHEN,  TOWNSHIP  OF  42029C0357D  1 1  /20/1 996 

EAST  GOSHEN,  TOWNSHIP  OF  42029C0358D  11/20/1996 

EAST  GOSHEN,  TOWNSHIP  OF  42029C0359D  1 1/20/1996 

EAST  GREENVILLE,  BOROUGH  OF  42091COO17E  12/19/1996 

EAST  GREENVILLE,  BOROUGH  OF  42091 C001 9E  1 2/1 9/1 996 

EAST  GREENVILLE,  BOROUGH  OF  42091C0036E  12/19/1996 

EAST  GREENVILLE,  BOROUGH  OF  42091 C0038E  12/19/1996 

EAST  MARLBOROUGH,  TOWNSHIP  OF  42O29COO0O  11/20/1996 

EAST  MARLBOROUGH.  TOWNSHIP  OF  42029C031  70  1 1/20/1996 

EAST  MARLBOROUGH,  TOWNSHIP  OF  42029C03200  11/20/1996 

EAST  MARLBOROUGH,  TOWNSHIP  OF  42029C0336D  11/20/1996 

EAST  MARLBOROUGH.  TOWNSHIP  OF  42029C03400  1 1  /20/1 996 

EAST  MARLBOROUGH,  TOWNSHIP  OF  42029C0343D  11/20/1996 

EAST  MARLBOROUGH,  TOWNSHIP  OF  42029C0457D  11/20/1996 

EAST  MARLBOROUGH,  TOWNSHIP  OF  42029C0476D  1 1  /20/1 996 

EAST  MARLBOROUGH,  TOWNSHIP  OF  42029C0477D  1 1  /20/1 996 

EAST  MARLBOROUGH,  TOWNSHIP  OF  42029C0481D  11/20/1936 

EAST  NANTMEAL,  TOWNSHIP  OF  42029C0000  1 1/20/1996 

EAST  NANTMEAL,  TOWNSHIP  OF  42029C0045D  11/20/1996 

EAST  NANTMEAL,  TOWNSHIP  OF  42029C0O62D  1 1  /20/1 996 

EAST  NANTMEAL,  TOWNSHIP  OF  42029C0063D  11/20/1996 

EAST  NANTMEAL,  TOWNSHIP  OF  42029C0064D  1 1  /20/1 996 

EAST  NANTMEAL.  TOWNSHIP  OF  42029C00660  1 1  /20/1 996 

EAST  NANTMEAL,  TOWNSHIP  OF  42029C0068D  1 1/20/1996 

EAST  NANTMEAL,  TOWNSHIP  OF  42029C01 56D  1 1  /20/1 996 

EAST  NANTMEAL,  TOWNSHIP  OF  42029C0157D  11/20/1996 

EAST  NANTMEAL,  TOWNSHIP  OF  42029C01  SOD  1 1  /20/1 996 

EAST  NORRITON,  TOWNSHIP  OF  42091 C0242E  1 2/1 9/1 996 

EAST  NORRITON,  TOWNSHIP  OF  42091C0244E  12/19/1996 

EAST  NORRITON,  TOWNSHIP  OF  42091 C0261 E  1 2/1 9/1 996 

EAST  NORRITON,  TOWNSHIP  OF  42091C0262E  12/19/1996 

EAST  NORRITON,  TOWNSHIP  OF  42091 C0263E  1 2/19/1 996 

EAST  NORRITON,  TOWNSHIP  OF  42091C0264E  12/19/1996 

EAST  NORRITON,  TOWNSHIP  OF  42091C0268E  12/19/1996 

EAST  NOTTINGHAM,  TOWNSHIP  OF  42029COOOO  1 1/20/1996 
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03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03    . 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

EAST  NOTTINGHAM,  TOWNSHIP  OF 
EAST  NOTTINGHAM,  TOWNSHIP  OF 
EAST  NOTTINGHAM.  TOWNSHIP  OF 
EAST  NOTTINGHAM,  TOWNSHIP  OF 
EAST  NOTTINGHAM,  TOWNSHIP  OF 
EAST  NOTTINGHAM,  TOWNSHIP  OF 
EAST  PtKELAND,  TOWNSHIP  OF 
EAST  PIKELAND,  TOWNSHIP  OF 
EAST  PIK.ELAND,  TOWNSHIP  OF 
EAST  PIKELAND,  TOWNSHIP  OF 
EAST  PIKELAND,  TOWNSHIP  OF 
EAST  PIKELAND,  TOWNSHIP  OF 
EAST  PIKELAND,  TOWNSHIP  OF 
EAST  PIKELAND,  TOWNSHIP  OF 
EAST  PtKELAND,  TOWNSHIP  OF 
EAST  VINCENT,  TOWNSHIP  OF 
EAST  VINCENT,  TOWNSHIP  OF 
EAST  VINCENT,  TOWNSHIP  OF 
EAST  VINCENT,  TOWNSHIP  OF 
EAST  VINCENT,  TOWNSHIP  OF 
EAST  VINCENT,  TOWNSHIP  OF 
EAST  VINCENT,  TOWNSHIP  OF 
EAST  VINCENT,  TOWNSHIP  OF 
EAST  VINCENT,  TOWNSHIP  OF 
EAST  VINCENT,  TOWNSHIP  OF 
EAST  VINCENT,  TOWNSHIP  OF 
EAST  WHITELAND.  TOWNSHIP  OF 
EAST  WHITELAND,  TOWNSHIP  OF 
EAST  WHITELAND,  TOWNSHIP  OF 
EAST  WHITELAND,  TOWNSHIP  OF 
EAST  WHITELAND,  TOWNSHIP  OF 
EAST  WHITELAND,  TOWNSHIP  OF 
EAST  WHITELAND,  TOWNSHIP  OF 
EAST  WHITELAND,  TOWNSHIP  OF 
EAST  WHITELAND,  TOWNSHIP  OF 
EAST  WHITELAND,  TOWNSHIP  OF 
EASTTOWN,  TOWNSHIP  OF 
EASTTOWN,  TOWNSHIP  OF 
EASTTOWN,  TOWNSHIP  OF 
EASTTOWN,  TOWNSHIP  OF 

EASTTOWN,  TOWNSHIP  OF 

EASTTOWN,  TOWNSHIP  OF 

EASTTOWN,  TOWNSHIP  OF 

EASTTOWN,  TOWNSHIP  OF 

ELK,  TOWNSHIP  OF 

ELK,  TOWNSHIP  OF 

ELK,  TOWNSHIP  OF 

ELK,  TOWNSHIP  OF 

ELK,  TOWNSHIP  OF 

ELVERSON,  BOROUGH  OF 

ELVERSON,  BOROUGH  OF 

FRANCONIA,  TOWNSHIP  OF 

FRANCONIA,  TOWNSHIP  OF 

FRANCONIA,  TOWNSHIP  OF 

FRANCONIA,  TOWNSHIP  OF 

FRANCONIA,  TOWNSHIP  OF 

FRANCONIA,  TOWNSHIP  OF 

5RANC0NIA,  TOWNSHIP  OF 

FRANCONIA,  TOWNSHIP  OF 

FRANCONIA,  TOWNSHIP  OF 

FRANCONIA,  TOWNSHIP  OF 


42029CO42OD 

42029C044OD 

42029C0445D 

42029C0560D 

42029C0580D 

42029C0585D 

42029COOOO 

42029C0O89D 

42029C0091D 

42029C0092D 

42029C0093D 

42029C0094D 

42029C0201D 

42029C0202D 

42029C0206D 

42029C0OO0 

42029C0066D 

42029C0068D 

42029C0070D 

42029COO79D 

42029C0083D 

42029C0088D 

42029C0O89D 

42029C0090D 

42029C0091D 

42029C0093D 

42029C00O0 

42029C0204D 

42029C0208D 

42029C0209D 

42029C02nD 

42029C0212D 

42029C0214D 

42029C0216D 

42029C0217D 

42029C0218D 

42029C0O0O 

42029C0236D 

42029C0237D 

42029C0238D 

42029C0239D 

42029C0241D 

42029C0243D 

42029C0377D 

42029C0000 

42029C0445D 

42029C0580D 

42029C0585D 

42029C0605D 

42029C0O0O 

42029C0O40D 

42091C0108E 

42091C0109E 

420910011 6E 

42091C0117E 

42091C0128E 

42091C0129E 

42091C0136E 

42091C0137E 

42091C0138E 

42091 C0139E 


11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

^^'  20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

n/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 


03 
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03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

FRANCONIA,  TOWNSHIP  OF 
FRANKUN,  TOWNSHIP  OF 
FRANKLIN,  TOWNSHIP  OF 
FRANKLIN,  TOWNSHIP  OF 
FRANKUN,  TOWNSHIP  OF 
FRANKLIN,  TOWNSHIP  OF 
FRANKLIN,  TOWNSHIP  OF 
FRANKLIN,  TOWNSHIP  OF 
FRANKLIN,  TOWNSHIP  OF 
GREEN  LANE,  BOROUGH  OF 
GREEN  LANE.  BOROUGH  OF 
HATBORO,  BOROUGH  OF 
HATBORO,  BOROUGH  OF 
HATBORO,  BOROUGH  OF 
HATRELD,  BOROUGH  OF 
HATRELD,  BOROUGH  OF 
HATFIELD,  TOWNSHIP  OF 
HATRELD,  TOWNSHIP  OF 
HATFIELD,  TOWNSHIP  OF 
HATFIELD,  TOWNSHIP  OF 
HATRELD,  TOWNSHIP  OF 
HATFIELD,  TOWNSHIP  OF 
HATRELD,  TOWNSHIP  OF 
HATRELD,  TOWNSHIP  OF 
HIGHLAND,  TOWNSHIP  OF 
HIGHLAND,  TOWNSHIP  OF 
HIGHLAND,  TOWNSHIP  OF 
HIGHLAND,  TOWNSHIP  OF 
HIGHLAND,  TOWNSHIP  OF 
.HIGHLAND.  TOWNSHIP  OF 
HIGHLAND,  TOWNSHIP  OF 
HIGHLAND,  TOWNSHIP  OF 
HIGHLAND,  TOWNSHIP  OF 
HONEY  BROOK.  BOROUGH  OF 
HONEY  BROOK.  BOROUGH  OF 
HONEYBROOK,  TOWNSHIP  OF 
HONEYBROOK,  TOWNSHIP  OF 
HONEYBROOK,  TOWNSHIP  OF 
HONEYBROOK,  TOWNSHIP  OF 
HONEYBROOK,  TOWNSHIP  OF 
HONEYBROOK,  TOWNSHIP  OF 
HONEYBROOK,  TOWNSHIP  OF 
HONEYBROOK,  TOWNSHIP  OF 
HONEYBROOK,  TOWNSHIP  OF 
HONEYBROOK,  TOWNSHIP  OF 
HONEYBROOK,  TOWNSHIP  OF 
HORSHAM,  TOWNSHIP  OF 
HORSHAM,  TOWNSHIP  OF 
HORSHAM,  TOWNSHIP  OF 
HORSHAM,  TOWNSHIP  OF 
HORSHAM,  TOWNSHIP  OF 
HORSHAM,  TOWNSHIP  OF 
HORSHAM,  TOWNSHIP  OF 
HOnSHAM,  TOWNSHIP  OF 
HORSHAM,  TOWNSHIP  OF 
HORSHAM.  TOWNSH4P  OF 
HORSHAM,  TOWNSHIP  OF 
JENKINTOWN,  BOROUGH 
JENKINTOWN,  BOROUGH 
JENKINTOWN,  BOROUGH 
JENKINTOWN,  BOROUGH 


42091C0141E 
42029C00O0 
42029C04620 
42029C0465D 
42029C0466D 
42029C0467D 
42029C0470D 
42029C0605D 
42029C0610O 
42091C0103E 
42091 C0104E 
42091 C0303E 
42091 C031 IE 
42091C0312E 
42091 C01 41 E 
42091 001 43E 
42091 C0137E 
42091 001 39E 
42091 001 41 E 
42091 C0142E 
42091 C0143E 
42091 C0144E 
42091 C0163E 
42091 C0257E 
42029COOOO 
42029C0279D 
42029C0283D 
42029C0284D 
42029C029O0 
42029C02950 
42029C0311D 
42029C0312D 
42029C0315D 
42029C0000 
42029C0135D 
42029COOOO 
42029C0040D 
42029C01 35D 
42029C0141D 
42029C01420 
42029C0151D 
42029C0152O 
42029CO153O 
42029C0154O 
42029C01$1D 
42029C01 62D 
42091 C0277E 
42091 C0278E 
42091 C0279E 
42091C0281E 
42091 C0283E 
42091 C0284E 
42091 C0287E 
42091 C029  IE 
42091 C0292E 
42091 C0303E 
42091 C031  IE 
42091 C0382E 
42091 C0384E 
42091 C0401E 
42091 C0403E 


12/19/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
n/20/1996 
n/20/1996 
11/20/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
11/20/1996 
11/20/1996 
11/20/1996 
n/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
n/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
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03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 
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PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVAN4A 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

KENNETT  SQUARE,  BOROUGH  OF 
KENNETT  SQUARE,  BOROUGH  OF 
KENNETT  SQUARE,  BOROUGH  OF 
KENNETT  SQUARE,  BOROUGH  OF 
KENNETT  SQUARE,  BOROUGH  OF 
KENNETT,  TOWNSHIP  OF 
KENNETT,  TOWNSHIP  OF 
KENNETT,  TOWNSHIP  OF 
KENNETT,  TOWNSHIP  OF 
KENNETT,  TOWNSHIP  OF 
KENNETT,  TOWNSHIP  OF 
KENNETT,  TOWNSHIP  OF 
KENNETT,  TOWNSHIP  OF 
KENNETT,  TOWNSHIP  OF 
KENNETT,  TOWNSHIP  OF 
KENNETT,  TOWNSHIP  OF 
KENNETT,  TOWNSHIP  OF 
LANSOALE.  BOROUGH  OF 
LANSOALE,  BOROUGH  OF 
LANSOALE,  BOROUGH  OF 
LANSOALE,  BOROUGH  OF 
LIMERICK,  TOWNSHIP  OF 
LIMERICK,  TOWNSHIP  OF 
LIMERICK,  TOWNSHIP  OF 
LIMERICK,  TOWNSHIP  OF 
LIMERICK,  TOWNSHIP  OF 
LIMERICK,  TOWNSHIP  OF 
LIMERICK,  TOWNSHIP  OF 
LIMERICK,  TOWNSHIP  OF 
LIMERICK,  TOWNSHIP  OF 
LIMERICK,  TOWNSHIP  OF 
LIMERICK,  TOWNSHIP  OF 
LIMERICK,  TOWNSHIP  OF 
LIMERICK,  TOWNSHIP  OF 
LIMERICK,  TOWNSHIP  OF 
LONDON  BRITAIN,  TOWNSHIP  OF 
LONDON  BRITAIN,  TOWNSHIP  OF 
LONDON  BRITAIN,  TOWNSHIP  OF 
LONDON  BRITAIN.  TOWNSHIP  OF 
LONDON  BRITAIN,  TOWNSHIP  OF 
LONDON  GROVE,  TOWNSHIP  OF 
LONDON  GROVE,  TOWNSHIP  OF 
LONDON  GROVE,  TOWNSHIP  OF 
LONDON  GROVE,  TOWNSHIP  OF 
LONDON  GROVE,  TOWNSHIP  OF 
LONDON  GROVE,  TOWNSHIP  OF 
LONDON  GROVE,  TOWNSHIP  OF 
LONDON  GROVE,  TOWNSHIP  OF 
LONDON  GROVE,  TOWNSHIP  OF 
LONDON  GROVE,  TOWNSHIP  OF 
LONDON  GROVE,  TOWNSHIP  OF 
LONDON  GROVE,  TOWNSHIP  OF 
LONDON  GROVE,  TOWNSHIP  OF 
LONDONDERRY,  TOWNSHIP  OF 
LONDONDERRY,  TOWNSHIP  OF 
LONDONDERRY,  TOWNSHIP  OF 
LONDONDERRY,  TOWNSHIP  OF 
LONDONDERRY,  TOWNSHIP  OF 
LONDONDERRY,  TOWNSHIP  OF 
LONDONDERRY,  TOWNSHIP  OF 
LOWER  FREDERICK,  TOWNSHIP  OF 


42029C0O00 

42029C0476D 

42029C0477D 

42029C0478D 

42029C0479D 

42029C0OOO 

42029C0343D 

42029C0344D 

42029C0476D 

42029C0477D 

42029C0478D 

42029C0479D 

42029C0481D 

42029C04830 

42029C0484D 

42029C0486D 

42029C0487D 

42091 C0143E 

42091 C0144E 

42091 C0256E 

42091 C0257E 

42091 C0089E 

42091 C0093E 

42091 C0094E 

42091  con  3E 

42091 C0202E 

42091 C0204E 

42091 C0206E 

42091 C0207E 

42091 C0208E 

42091C0209E 

42091 C0216E 

42091C0217E 

42091C0226E 

42091 C0228E 

42029COOOO 

42029C0467D 

42029C0470D 

42029C0605D 

42029C0610D 

42029COOOO 

42029C0451D 

42029C0452D 

42029C0453D 

42029C0454D 

42029C0456D 

42029C0457D 

42029C0458D 

42029C0459D 

42O29C04620 

42029C0465D 

42029C04660 

42029C0467D 

42029C0OOO 

42029C0295D 

42029C0311D 

42029C0312D 

42029C0315D 

42029C0435D 

42029C0451D 

42091 C0092E 


11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/ 1996 
11/20/1996 
11/20/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12719/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
1';/20/1996 
11/20/1996 
11/20/ 1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/ 1996 
n/20/1996 
11/20/1996 
11/20/1996 
12/19/1996 


03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

ca 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

03 

PENNSYLVANIA 

LOWER 

FREDERICK,  TOWNSHIP  OF 
FREDERICK,  TOWNSHIP  OF 
FREDERICK,  TOWNSHIP  OF 
FREDERICK,  TOWNSHIP  OF 
FREDERICK,  TOWNSHIP  OF 
FREDERICK,  TOWNSHIP  OF 
FREDERICK,  TOWNSHIP  OF 
FREDERICK,  TOWNSHIP  OF 
GWYNEDD,  TOWNSHIP  OF 
GWYNEDD,  TOWNSHIP  OF 
GWYNEDD,  TOWNSHIP  OF 
GWYNEDD,  TOWNSHIP  OF 
GWYNEDD,  TOWNSHIP  OF 
GWYNEDD,  TOWNSHIP  OF 
MERION,  TOWNSHIP  OF 
MERION,  TOWNSHIP  OF 
MERION,  TOWNSHIP  OF 
MERION,  TOWNSHIP  OF 
MERION,  TOWNSHIP  OF 
MERION,  TOWNSHIP  OF 
MERION,  TOWNSHIP  OF 
MERION,  TOWNSHIP  OF 
MERION,  TOWNSHIP  OF 
MERION,  TOWNSHIP  OF 
MERION,  TOWNSHIP  OF 
MERION,  TOWNSHIP  OF 
MERION,  TOWNSHIP  OF 
MORELAND,  TOWNSHIP  OF 
MORELAND,  TOWNSHIP  OF 
MORELAND,  TOWNSHIP  OF 
MORELAND.  TOWNSHIP  OF 
MORELAND,  TOWNSHIP  OF 
MORELAND,  TOWNSHIP  OF 
MORELAND,  TOWNSHIP  OF 
MORELAND,  TOWNSHIP  OF 
OXFORD,  TOWNSHIP  OF 
OXFORD,  TOWNSHIP  OF 
OXFORD,  TOWNSHIP  OF 
OXFORD,  TOWNSHIP  OF 
OXFORD,  TOWNSHIP  OF 
OXFORD,  TOWNSHIP  OF 
OXFORD,  TOWNSHIP  OF 
POTTSGROVE,  TOWNSHIP  OF 
POTTSGROVE,  TOWNSHIP  OF 
POTTSGROVE,  TOWNSHIP  OF 
POTTSGROVE,  TOWNSHIP  OF 
POTTSGROVE,  TOWNSHIP  OF 
POTTSGROVE,  TOWNSHIP  OF 
POTTSGROVE.  TOWNSHIP  OF 
POTTSGROVE,  TOWNSHIP  OF 
PROVIDENCE,  TOWNSHIP  OF 
PROVIDENCE,  TOWNSHIP  OF 
PROVIDENCE,  TOWNSHIP  OF 
PROVIDENCE,  TOWNSHIP  OF 
PROVIDENCE,  TOWNSHIP  OF 
PROVIDENCE,  TOWNSHIP  OF 
PROVIDENCE,  TOWNSHIP  OF 
PROVIDENCE,  TOWNSHIP  OF 
PROVIDENCE,  TOWNSHIP  OF 
PROVIDENCE,  TOWNSHIP  OF 
SALFORD.  TOWNSHIP  OF 


42091 C0094E 
42091  CO 103E 
42091 C0104E 
42091  con  IE 
42091  con  2E 
42091  con  3E 
42091 C0114E 
42091 C0226E 
42091 C6259E 
42091 C0267E 
42091 C0278E 
42091 C0279E 
42091 C0286E 
42091 C0287E 
42091 C0354E 
42091 C0358E 
42091 C0359E 
42091C0361E 
42091 C0362E 
42091 C0366E 
42091C0367E 
42091C0368E 
42091 C0369E 
42091 C0386E 
42091 C0388E 
42091 C0389E 
42091 C0432E 
42091C0312E 
42091 C0313E 
42091 C0314E 
42091C0316E 
42091 C0318E 
42091 C0319E 
42091 C0402E 
42091 C0406E 
42029C00O0 
42029C04100 
42029C0420D 
42029C04300 
42029C043S0 
42029C0440D 
42029C0445D 
42091 C0069E 
42091 C0086E 
42091 C0068E 
42091 C0089E 
42091 C0093E 
42091 001 85E 
42091 C0201E 
42091 C0202E 
42091 C0229E 
42091 C0233E 
42091C0237E 
42091 C0239E 
42091 C0241E 
42091 C0242E 
42091C0243E 
42091 C0244E 
42091 C0327E 
42091 C0331E 
42091  con  4E 


12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
1 2/1 9/1 996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
11/20/1996 
11/20/1996 
n/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12A19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
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03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

•     PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

LOWER  SALFORD,  TOWNSHIP  OF  42091  COT  1 6E 

LOWER  SALFORD,  TOWNSHIP  OF  4209 1  COT  1 7E 

LOWER  SALFORD,  TOWNSHIP  OF  42091 C01 18E 

LOWER  SALFORD,  TOWNSHIP  OF  42091  CO!  13E 

LOWER  SALFORD,  TOWNSHIP  OF  42091  COl  36E 

LOWER  SALFORD,  TOWNSHIP  OF  42091C0138E 

LOWER  SALFORD,  TOWNSHIP  OF  4209 1  COl  39E 

LOWER  SALFORD,  TOWNSHIP  OF  4209 1 C023 1 E 

LOWER  SALFORD,  TOWNSHIP  OF  42091 C0232E 

LOWER  SALFORD,  TOWNSHIP  OF  42091 C0251E 

MALVERN,  BOROUGH  OF  42029C0000 

MALVERN,  BOROUGH  OF  42029C021 7D 

MALVERN,  BOROUGH  OF  42029C0219D 

MARLBOROUGH,  TOWNSHIP  OF  42091C0039E 

MARLBOROUGH.  TOWNSHIP  OF  42091 C0O43E 

MARLBOROUGH,  TOWNSHIP  OF  42091C0101E 

MARLBOROUGH,  TOWNSHIP  OF  42091  COl  02E 

MARLBOROUGH,  TOWNSHIP  OF  42091  COl  03E 

MARLBOROUGH,  TOWNSHIP  OF  42091C0104E 

MARLBOROUGH,  TOWNSHIP  OF  42091C0106E 

MARLBOROUGH,  TOWNSHIP  OF  42091C0107E 

MARLBOROUGH,  TOWNSHIP  OF  42091C0108E 

MODENA,  BOROUGH  OF  42029COOOO 

MODENA,  BOROUGH  OF  42029C0304D 

MODENA,  BOROUGH  OF  42029C0308D 

MONTGOMERY,  TOWNSHIP  OF  42091C0144E 

MONTGOMERY,  TOWNSHIP  OF  42091C0163E 

MONTGOMERY,  TOWNSHIP  OF  42091C0257E 

MONTGOMERY,  TOWNSHIP  OF  42091C0276E 

MONTGOMERY,  TOWNSHIP  OF  42091C0277E 

MONTGOMERY,  TOWNSHIP  OF  42091C0278E 

MONTGOMERY,  TOWNSHIP  OF  42091C0279E 

NARBERTH,  BOROUGH  OF  42091C0369E 

NEW  GARDEN,  TOWNSHIP  OF  42029C0OO0 

NEW  GARDEN,  TOWNSHIP  OF  42029C0456D 

NEW  GARDEN,  TOWNSHIP  OF  42029C0457D 

NEW  GARDEN,  TOWNSHIP  OF  42029C0458D 

NEW  GARDEN,  TOWNSHIP  OF  42029C0459D 

NEW  GARDEN,  TOWNSHIP  OF  42029C0467D 

NEW  GARDEN,  TOWNSHIP  OF  42029C0470D 

NEW  GARDEN,  TOWNSHIP  OF  42029C0476D 

NEW  GARDEN,  TOWNSHIP  OF  42029C0478D 

NEW  GARDEN,  TOWNSHIP  OF  42029C0486D 

NEW  GARDEN,  TOWNSHIP  OF  42029C0490D 

NEW  HANOVER,  TOWNSHIP  OF  42091 C0077E 

NEW  HANOVER,  TOWNSHIP  OF  42091C0078E 

NEW  HANOVER,  TOWNSHIP  OF  42091C0079E 

NEW  HANOVER,  TOWNSHIP  OF  42091C0081E 

NEW  HANOVER,  TOWNSHIP  OF  42O91C0O82E 

NEW  HANOVER,  TOWNSHIP  OF  42091 C0083E 

NEW  HANOVER,  TOWNSHIP  OF  42091 C0084E 

NEW  HANOVER,  TOWNSHIP  OF  42091 C0086E 

NEW  HANOVER,  TOWNSHIP  OF  42091C0087E 

NEW  HANOVER,  TOWNSHIP  OF  42091C0088E 

NEW  HANOVER,  TOWNSHIP  OF  42091C0089E 

NEW  HANOVER,  TOWNSHIP  OF  4209 1 C009 1 E 

NEW  HANOVER,  TOWNSHIP  OF  42091COO92E 

NEW  HANOVER,  TOWNSHIP  OF  42091 C0093E 

NEW  HANOVER.  TOWNSHIP  OF  42091  COl  01 E 

NEW  HANOVER,  TOWNSHIP  OF  42091  COl  03E 

NEW  LONDON,  TOWNSHIP  OF  42029COOOO 


12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

1 1/20/1 996 

11/20/1996 

11/20/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

11/20/1996 

11/20/1996 

11/20/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

11/20/1996 


03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03' 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

'  PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

NEW  LONDON,  TOWNSHIP  OF 
NEW  LONDON,  TOWNSHIP  OF 
NEW  LONDON,  TOWNSHIP  OF 
NEW  LONDON,  TOWNSHIP  OF 
NEW  LONDON,  TOWNSHIP  OF 
NEWUN,  TOWNSHIP  OF 
NEWUN,  TOWNSHIP  OF 
NEWLIN,  TOWNSHIP  OF 
NEWLIN,  TOWNSHIP  OF 
NEWLIN,  TOWNSHIP  OF 
NEWLIN,  TOWNSHIP  OF 
NEWLIN.  TOWNSHIP  OF 
NEWLIN,  TOWNSHIP  OF 
NORRISTOWN,  BOROUGH  OF 
NORRISTOWN,  BOROUGH  OF 
NORRISTOWN,  BOROUGH  OF 
NORRISTOWN,  BOROUGH  OF 
NORTH  COVENTRY,  TOWNSHIP  OF 
NORTH  COVENTRY,  TOWNSHIP  OF 
NORTH  COVENTRY,  TOWNSHIP  OF 
NORTH  COVENTRY,  TOWNSHIP  OF 
NORTH  COVENTRY,  TOWNSHIP  OF 
NORTH  COVENTRY,  TOWNSHIP  OF 
NORTH  COVENTRY,  TOWNSHIP  OF 
NORTH  MANHEIM,  TOWNSHIP  OF 
NORTH  MANHEIM,  TOWNSHIP  OF 
NORTH  MANHEIM,  TOWNSHIP  OF 
NORTH  MANHEIM,  TOWNSHIP  OF 
NORTH  MANHEIM,  TOWNSHIP  OF 
NORTH  MANHEIM,  TOWNSHIP  OF 
NORTH  MANHEIM,  TOWNSHIP  OF 
NORTH  WALES,  BOROUGH  OF 
NORTH  WALES,  BOROUGH  OF 
NORTH  WALES,  BOROUGH  OF 
OXFORD,  BOROUGH  OF 
OXFORD,  BOROUGH  OF 
OXFORD,  BOROUGH  OF 
PARKESBURG,  BOROUGH  OF 
PARKESBURG,  BOROUGH  OF 
PARKESBURG,  BOROUGH  OF 
PARKESBURG,  BOROUGH  OF 
PENN  FOREST,  TOWNSHIP  OF 
PENN  FOREST,  TOWNSHIP  OF 
PENN,  TOWNSHIP  OF 
PENN.  TOWNSHIP  OF 
PENN,  TOWNSHIP  OF 
PENN,  TOWNSHIP  OF 
PENN,  TOWNSHIP  OF 
PENN,  TOWNSHIP  OF 
PENNSBURG,  BOROUGH  OF 
PENNSBURG,  BOROUGH  OF 
PENNSBURY,  TOWNSHIP  OF 
PENNSBURY,  TOWNSHIP  OF 
PENNSBURY,  TOWNSHIP  OF 
PENNSBURY,  TOWNSHIP  OF 
PENNSBURY,  TOWNSHIP  OF 
PENNSBURY,  TOWNSHIP  OF 
PENNSBURY,  TOWNSHIP  OF 
PENNSBURY,  TOWNSHIP  OF 
PERKIOMEN,  TOWNSHIP  OF 
PERKIOMEN,  TOWNSHIP  OF 


42029C0445D 

42029C0462D 

42029C0465D 

42029C0S8SD 

42029C0605D 

42029C0000 

42029C03090 

42029C0316D 

42029C0328D 

42029C0329D 

42029C0336D 

42029C0337D 

42029C0340D 

42091C0263E 

42091 C0264E 

42091 C0351E 

42091C0352E 

42029C00O0 

42029C0035D 

42029C0053D 

42029C0O54D 

42029C0055D 

42029C0060D 

42029C0076D 

4220130000 

42201 30003B 

42201 30004B 

42201 30005B 

42201 30006B 

42201 30O07B 

42201 30008B 

42091C0257E 

42091 C0258E 

42091C0259E 

42029COOO0 

42029C0420O 

42029C0440D 

42029C00O0 

42029C0281D 

42029C0283D 

42029C0284D 

42029C0211D 

42029C0212D 

42029C0000 

42029C043SD 

42029C0445D 

42029C0451D 

42029C0453D 

42029C0465D 

42091 C0019E 

42091C0038E 

42029COOO0 

42029C0343D 

42029C0344D 

42029C0363D 

42029C0481D 

42029CO484D 

42029C0501D 

42029CO5050 

42091 COl 13E 

4209 1 COl 14E 


11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/06/1996 

11/06/1996 

11/06/1996 

11/06/1996 

11/06/1996 

11/06/1996 

11/06/1996 

12/19/1996 

12/19/1996 

12/19/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11*0/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

12/19/1996 

12/19/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

11/20/1996 

12/19/1996 

12/19/1996 
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03 

PENNSYLVANIA 

PERKIOMEN,  TOWNSHIP  OF 

42091 C0226E 

12/19/1996 

03 

PENNSYLVANIA 

PERKIOMEN,  TOWNSHIP  OF 

42091 C0227E 

12/19/1996 

03 

PENNSYLVANIA 

PERKIOMEN,  TOWNSHIP  OF 

42091 C0228E 

12/19/1996 

03 

PENNSYLVANIA 

PERKIOMEN,  TOWNSHIP  OF 

42091 C0229E 

12/19/1996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

4207570000 

08/02/1996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

420757001 9F 

08/02/1996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

4207570038F 

08/02/1996 

^     03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

4207570067F 

08/02/1996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

4207570O78F 

08/02/1996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

4207570086F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

4207570087F 

08/02/1  996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

4207570088F 

08/02/1996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

4207570089F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 04F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 07F 

08/02/1996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 08F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 09F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

420757011  IF 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 13F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA.  CITY  OF 

42075701 14F 

08/02/1996 

o» 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

420757011 6F 

08/02/ 1 996 

03 

PENNSYLVANIA 

PHILADELPHIA.  CITY  OF 

42075701 17F 

08/02/1 996 

• 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 18F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 19F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA.  CITY  OF 

42075701 26F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701  27F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 28F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 29F 

08/02/1996 

03 

PENNSYLVANIA 

PHILADELPHIA.  CITY  OF 

42075701 36F 

08/02/1996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 57F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 59F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 69F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701  77F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 78F 

08/02/1996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 79F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 83F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 84F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 86F 

08/02/1996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 87F 

08/02/1996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 88F 

08/02/1 996 

03 

•  PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 89F 

08/02/1 996 

03 

PENNSYLVANIA     . 

PHILADELPHIA,  CITY  OF 

42075701 91 F 

OB/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA.  CITY  OF 

42075701 92F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA   CITY  OF 

42075701 93F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

42075701 94F 

08/02/1996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

4207570201 F 

OS/02/1996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

4207570202F 

08/02/1996 

'    • 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

4207570203F 

08/02/1 996 

03 

PENNSYLVANIA 

PHILADELPHIA,  CITY  OF 

4207570230F 

08/02/1 996 

03 

PENNSYLVANIA 

PHOENIXVILLE,  BOROUGH  OF 

42029C0O00 

11/20/1996 

03 

PENNSYLVANIA 

PHOENIXVIUE,  BOROUGH  OF 

42029C0O92D 

11/20/1996 

03 

PENNSYLVANIA 

PHOENIXVILLE,  BOROUGH  OF 

42029C0O930 

11/20/1996 

03 

PENNSYLVANIA 

PHOENIXVILLE,  BOROUGH  OF 

42029C0O940 

11/20/1996 

03 

PENNSYLVANIA 

PHOENIXVIl » F,  BOROUGH  OF 

42029002060 

11/20/1996 

03 

PENNSYLVANIA 

PHOENIXVILLE,  BOROUGH  OF 

42029C0207D 

11/20/1996 

03 

PENNSYLVANIA 

PLYMOUTH,  TOWNSHIP  OF 

42091 C0264E 

12/19/1996 

03 

PENNSYLVANIA 

PLYMOUTH,  TOWNSHIP  OF 

42091 C0268E 

12/19/1996 

03 

PENNSYLVANIA 

PLYMOUTH,  TOWNSHIP  OF 

42091 C0269E 

12/19/1996 

03 

PENNSYLVANIA 

PLYMOUTH,  TOWNSHIP  OF 

42091C0352E 

12/19/1996 

03 

PENNSYLVANIA 

PLYMOUTH,  TOWNSHIP  OF 

42091 C0354E 

12/19/1996 

09 

PENNSYLVANIA 

PLYMOUTH,  TOWNSHIP  OF 

42091 C0356E 

12/19/1996 
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OS 

PENNSYLVANIA 

03 

PENNSYLVANIA 

PLYMOUTH,  TOWNSHIP  OF  42091 C0357E  12/19/1996 

PLYMOUTH,  TOWNSHIP  OF  42091C0358E  12/19/1996 

POCOPSON,  TOWNSHIP  OF  42029COOOO  1 1/20/1 996 

POCOPSON,  TOWNSHIP  OF  42029C0337D  11/20/1996 

POCOPSON,  TOWNSHIP  OF  42029C03400  1 1  /20/1 996 

POCOPSON,  TOWNSHIP  OF  42029C0341 D  1 1  /20/1 996 

POCOPSON,  TOWNSHIP  OF  42029C0342D  1 1  /20/ 1 996 

POCOPSON,  TOVy^NSHIP  OF  42029C0343D  11/20/1996 

POCOPSON,  TOWNSHIP  OF  42029C0344D  1 1/20/1 996 

POCOPSON,  TOWNSHIP  OF  42029C03630  11/20/1996 

POTTSTOWN,  BOROUGH  OF  42091C0068E  12/19/1996 

POTTSTOWN,  BOROUGH  OF  42091C0069E  12/19/1996 

POTTSTOWN,  BOROUGH  OF  42091C0088E  12/19/1996 

POTTSTOWN,  BOROUGH  OF  42091 C01 85E  12/19/1 996 

POTTSTOWN,  BOROUGH  OF  42091C0201E  12/19/1996 

RED  HILL.  BOROUGH  OF       *  42091C0038E  12/19/1996 

RED  HILL.  BOROUGH  OF  42091C0101E  12/19/1996 

ROCKLEDGE,  BOROUGH  OF  42091C0403E  12/19/1996 

ROCKLEDGE,  BOROUGH  OF  42091 C0404E  12/19/1996 

ROYERSFORD,  BOROUGH  OF  42091 C0208E  12/19/1996 

ROYERSFORD,  BOROUGH  OF  42091 C0209E  12/19/1996 

ROYERSFORD,  BOROUGH  OF  42091C0216E  12/19/1996 

ROYERSFORD,  BOROUGH  OF  42091C0217E  12/19/1996 

SADSBURY.  TOWNSHIP  OF  42029C0O0O  1 1  /20/1 996 

SADSBURY,  TOWNSHIP  OF  42029C0139D  11/20/1996 

SADSBURY,  TOWNSHIP  OF  42029C0143D  11/20/1996 

SADSBURY,  TOWNSHIP  OF  42029C0280D  1 1  /20/1 996 

SADSBURY,  TOWNSHIP  OF  42029C0281D  11/20/1996 

SADSBURY,  TOWNSHIP  OF  42029C0282D  1 1  /20/1 996 

SADSBURY,  TOWNSHIP  OF  42029C0283D  1 1  /20/1 996 

SADSBURY,  TOWNSHIP  OF  42029C0284D  1 1  /20/1 996 

SALFORD,  TOWNSHIP  OF  42091C0104E  12/19/1996 

SALFORD,  TOWNSHIP  OF  42091 C01 06E  1 2/1 9/1 996 

SALFORD,  TOWNSHIP  OF  42091C0107E  12/19/1996 

SALFORD,  TOWNSHIP  OF  42091 C01 08E  1 2/1 9/1 996 

SALFORD,  TOWNSHIP  OF  42091C0109E  12/19/1996 

SALFORD,  TOWNSHIP  OF  42091C0116E  12/19/1996 

SALFORD,  TOWNSHIP  OF  42091C0128E  12/19/1996 

SCHUYLKILL  HAVEN,  BOROUGHS  OF       4207870005D  1 1  /06/1 996 

SCHUYLKILL,  TOWNSHIP  OF  42029COO0O  1 1  /20/1 996 

SCHUYLKILL,  TOWNSHIP  OF  42029C0O93D  1 1  /20/1 996 

SCHUYLKILL,  TOWNSHIP  OF  42029C0094D  1 1  /20/1 996 

SCHUYLKia,  TOWNSHIP  OF  42029C01 130  11  /20/1 996 

SCHUYLKIU,  TOWNSHIP  OF  42029C01 1 4D  11  /20/1 996 

SCHUYLKILL,  TOWNSHIP  OF  42029C02060  1 1/20/1 996 

SCHUYLKia,  TOWNSHIP  OF  42029C0207D  11/20/1996 

SCHUYLKILL,  TOVirt^SHlP  OF  42029C0209D  1 1  /20/1 996 

SCHUYLKILL,  TOWNSHIP  OF  42029C0226D  1 1/20/1 996 

SCHUYLKILL,  TOWNSHIP  OF  42029C02270  1 1  /20/1 996 

SCHUYLKILL,  TOWNSHIP  OF  42029C0229D  1 1/20/1 996 

SCHWENKSVIUE,  BOROUGH  OF  42091C0113E  12/19/1996 

SCHWENKSVILLE,  BOROUGH  OF  42091C0114E  12/19/1996 

SCHWENKSVILLE,  BOROUGH  OF  42091C0227E  12/19/1996 

SHIRLEY,  TOWNSHIP  OF  421 700001 5C  09/20/1 996 

SKIPPACK,  TOWNSHIP  OF  42091C0114E  12/19/1996 

SKIPPACK,  TOWNSHIP  OF  42091C0118E  12/19/1996 

SKIPPACK,  TOWNSHIP  OF  42091 C0227E  12/19/1 996 

SKIPPACK,  TOWNSHIP  OF  42091 C0229E  12/19/1 996 

SKIPPACK,  TOWNSHIP  OF  42091 C023 IE  12/19/1 996 

SKIPPACK,  TOWNSHIP  OF  42091 C0232E  1 2/1 9/1 996 

SKIPPACK.  TOWNSHIP  OF  42091C0233E  12/19/1996 
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SKIPPACK,  TOWNSHIP  OF  42091C0234E 

SKIPPACK,  TOWNSHIP  OF  42091C024TE 

SKIPPACK,  TOWNSHIP  OF  42091C0242E 

SKIPPACK,  TOWNSHIP  OF  42091 C025 IE 

SKIPPACK,  TOWNSHIP  OF  42091C0253E 

SMITHFIELD.  TOWNSHIP  OF  420494OOO5C 

SOUDERTON,  BOROUGH  OF  42091C01  29E 

SOUDERTON,  BOROUGH  OF  42091 C0137E 

SOUDERTON,  BOROUGH  OF  42091C0141E 

SOUTH  COATESVILLE,  BOROUGH  OF  42029COOOO 

SOUTH  COATESVILLE,  BOROUGH  OF  42029C0302D 

SOUTH  COATESVILLE,  BOROUGH  OF  42029C0304D 

SOUTH  COATESVILLE,  BOROUGH  OF  42029C0306D 

SOUTH  COATESVILLE,  BOROUGH  OF  42029C0308D 

SOUTH  COVENTRY,  TOWNSHIP  OF  42029COOOO 

SOUTH  COVENTRY,  TOWNSHIP  OF  42029C0054D 

SOUTH  COVENTRY,  TOWNSHIP  OF  42029C0060D 

SOUTH  COVENTRY,  TOWNSHIP  OF  42029COO62D 

SOUTH  COVENTRY,  TOWNSHIP  OF  42029C0O66D 

SOUTH  COVENTRY,  TOWNSHIP  OF  42029C0O68D 

SOUTH  COVENTRY,  TOWNSHIP  OF  42029C0O70D 

SOUTH  MANHEIM,  TOWNSHIP  OF  4220220000 

SOUTH  MANHEIM,  TOWNSHIP  OF  4220220001 B 

SOUTH  MANHEIM,  TOWNSHIP  OF  4220220O02B 

SOUTH  MANHEIM,  TOWNSHIP  OF  4220220OO3B 

SOUTH  MANHEIM,  TOWNSHIP  OF  422022OOO4B 

SOUTH  MANHEIM,  TOWNSHIP  OF  4220220005B 

SPRING  CITY,  BOROUGH  OF  42029COO0O 

SPRING  CITY,  BOROUGH  OF  42029C0OSlD 

SPRINGFIELD,  TOWNSHIP  OF  42091C0289E 

SPRINGFIELD,  TOWNSHIP  OF  42091 C0359E 

SPRINGFIELD,  TOWNSHIP  OF  42091C0376E 

SPRINGFIELD,  TOWNSHIP  OF  42091C0377E 

SPRINGFIELD,  TOWNSHIP  OF  42091 C0378E 

SPRINGFIELD,  TOWNSHIP  OF  42091C0379E 

SPRINGFIELD,  TOWNSHIP  OF  42091 C0381 E 

SUMMERHILL,  TOWNSHIP  OF  42091 C01  29E 

THORNBURY,  TOWNSHIP  OF  42029C000O 

THORNBURY,  TOWNSHIP  OF  42029C0358D 

THORNBURY,  TOWNSHIP  OF  42029C0359D 

THORNBURY,  TOWNSHIP  OF  42029C0361D 

THORNBURY,  TOWNSHIP  OF  42029C0362D 

THORNBURY,  TOWNSHIP  OF  42029C0364D 

THORNBURY,  TOWNSHIP  OF  42029C0366D 

THORNBURY,  TOWNSHIP  OF  42029C0367D 

TOWAMENCIN,  TOWNSHIP  OF  42091 C01 38E 

TOWAMENCIN,  TOWNSHIP  OF  42091C0139E 

TOWAMENCIN,  TOWNSHIP  OF  42091C0143E 

TOWAMENCIN,  TOWNSHIP  OF  42091 C0232E 
TOWAMENCIN,  TOWNSHIP  OF               •    42091C0251E 

TOWAMENCIN,  TOWNSHIP  OF  42091 C0252E 

TOWAMENCIN,  TOWNSHIP  OF  42091 C0253E 

TOWAMENCIN,  TOWNSHIP  OF  42091 C0254E 

TOWAMENCIN,  TOWNSHIP  OF  4209 1 C0286E 

TRAPPE,  BOROUGH  OF  42091C0228E 

TRAPPE,  BOROUGH  OF  42091C0229E 

TREDYFFRIN,  TOWNSHIP  OF  42029C0000 

TREDYFFRIN,  TOWNSHIP  OF  42029C0209D 

TREDYFFRIN,  TOWNSHIP  OF  42029C02 1  70 

TREDYFFRIN,  TOWNSHIP  OF  42029C0227D 

TREDYFFRIN,  TOWNSHIP  OF  42029C0228D 
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TREDYFFRIN,  TOWNSHIP  OF 
TREDYFFRIN,  TOWNSHIP  OF 
TREDYFFRIN,  TOWNSHIP  OF 
TREDYFFRIN,  TOWNSHIP  OF 
TREDYFFRIN,  TOWNSHIP  OF 
TREDYFFRIN,  TOWNSHIP  OF 
UPPER  DUBLIN,  TOWNSHIP  OF  " 
UPPER  DUBLIN,  TOWNSHIP  OF 
UPPER  DUBLIN,  TOWNSHIP  OF 
UPPER  DUBLIN,  TOWNSHIP  OF 
UPPER  DUBLIN,  TOWNSHIP  OF 
UPPER  DUBLIN,  TOWNSHIP  OF 
UPPER  DUBLIN,  TOWNSHIP  OF 
UPPER  DUBLIN,  TOWNSHIP  OF 
UPPER  DUBLIN,  TOWNSHIP  OF 
UPPER  DUBLIN,  TOWNSHIP  OF 
UPPER  DUBLIN,  TOWNSHIP  OF 
UPPER  FREDERICK,  TOWNSHIP  OF 
UPPER  FREDERICK,  TOWNSHIP  OF 
UPPER  FREDERICK,  TOWNSHIP  OF 
UPPER  FREDERICK,  TOWNSHIP  OF 
UPPER  FREDERICK,  TOWNSHIP  OF 
UPPER  FREDERICK,  TOWNSHIP  OF 
UPPER  FREDERICK,  TOWNSHIP  OF 
UPPER  GWYNEDD,  TOWNSHIP  OF 
UPPER  GWYNEDD,  TOWNSHIP  OF 
UPPER  GWYNEDD,  TOWNSHIP  OF 
UPPER  GWYNEDD,  TOWNSHIP  OF 
UPPER  GWYNEDD,  TOWNSHIP  OF 
UPPER  GWYNEDD,  TOWNSHIP  OF 
UPPER  GWYNEDD,  TOWNSHIP  OF 
UPPER  GWYNEDD,  TOWNSHIP  OF 
UPPER  GWYNEDD,  TOWNSHIP  OF 
UPPER  GWYNEDD,  TOWNSHIP  OF 
UPPER  HANOVER,  TOWNSHIP  OF 
UPPER  HANOVER,  TOWNSHIP  OF 
UPPER  HANOVER,  TOWNSHIP  OF 
UPPER  HANOVER,  TOWNSHIP  OF 
UPPER  HANOVER,  TOWNSHIP  OF 
UPPER  HANOVER,  TOWNSHIP  OF 
UPPER  HANOVER,  TOWNSHIP  OF 
UPPER  HANOVER,  TOWNSHIP  OF 
UPPER  HANOVER,  TOWNSHIP  OF 
UPPER  HANOVER,  TOWNSHIP  OF 
UPPER  HANOVER,  TOWNSHIP  OF 
UPPER  HANOVER,  TOWNSHIP  OF 
UPPER  HANOVER,  TOWNSHIP  OF 
UPPER  MERION,  TOWNSHIP  OF 
UPPER  MERION,  TOWNSHIP  OF 
UPPER  MERION,  TOWNSHIP  OF 
UPPER  MERION,  TOWNSHIP  OF 
UPPER  MERION,  TOWNSHIP  OF 
UPPER  MERION,  TOWNSHIP  OF 
UPPER  MERION,  TOWNSHIP  OF 
UPPER  MERION,  TOWNSHIP  OF 
UPPER  MERION,  TOWNSHIP  OF 
UPPER  MERION,  TOWNSHIP  OF 
UPPER  MERION,  TOWNSHIP  OF 
UPPER  MORELAND,  TOWNSHIP  OF 
UPPER  MORELAND,  TOWNSHIP  OF 
UPPER  MORELAND,  TOWNSHIP  OF 


42029CO229D 
42029C0231D 
42029C0233D 
42029C0236D 
42029C0237D 
42029C0241D 
42091 C0279E 
42091 C0286E 
42091 C0287E 
42091 C0288E 
42091 C0289E 
42091 C0291E 
42091 C0292E 
42091 C0293E 
42091 C0294E 
42091 C0377E 
42091 C0381E 
42091 C0091E 
42091C0092E 
42091 C0093E 
42091 C0094E 
42091 C01 01 E 
42091 C0103E 
42091C0111E 
42091C0252E 
42091 C0254E 
42091C0256E 
42091C0257E 
42091 C0258E 
42091 C0259E 
42091 C0266E 
42091 C0267E 
42091 C0276E 
42091 C0278E 
42091C0009E 
42091C0014E 
42091C0016E 
42091C0017E 
42091C0018E 
42091 C0019E 
42091C0036E 
42091C0038E 
42091C0039E 
42091C0081E 
42091 C0082E 
42091C0101E 
42091 C0102E 
42091 C0327E 
42091 C0329E 
42091 C0331E 
42091C0332E 
42091 C0334E 
42091C0351E 
42091C0352E 
42091 C0353E 
42091 C0354E 
42091 C0361E 
42091 C0362E 
42091 C0292E 
42091 C0294E 
42091 CO303E 


11/20/1996 
11/20/^996 
n/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
12/19/1996 
12/19/1996 
12/19/1996 
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12/1'»/1996 
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1 2/1 9/1 996 
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12/19/1996 
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12/19/1996 
12/19/1996 
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UPPER  MORELAMD.  TOWNSHIP  OF  420910031  IE  12/19/1996 

UPPER  MORELANO,  TOWNSHIP  OF  42091C0312E  12/19/1996 

UPPER  MORELAND.  TOWNSHIP  OF  42091C0313E  12/19/1996 

UPPER  MORELANO.  TOWNSHIP  OF  42091C0314E  12/19/1996 

UPPER  MORELANO.  TOWNSHIP  OF  4209 1 003 1 6E  12/19/1 996 

UPPER  OXFORD,  TOWNSHIP  OF  42029COOOO  11/20/1996 

UPPER  OXFORD,  TOWNSHIP  OF  42029C0410D  11/20/1996 

UPPER  OXFORD,  TOWNSHIP  OF  4202900430D  11/20/1996 

UPPER  OXFORD,  TOWNSHIP  OF  42029C0435D  11/20/1996 

UPPER  OXFORD,  TOWNSHIP  OF  42029C0445D  11/20/1996 

UPPER  POTTSGROVE.  TOWNSHIP  OF  42091C0066E  12/19/1996 

UPPER  POTTSGROVE,  TOWNSHIP  OF  42091 C0067E  1 2/19/1 996 

UPPER  POTTSGROVE,  TOWNSHIP  OF  4209100068E  12/19/1996 

UPPER  POTTSGROVE,  TOWNSHIP  OF  4209100069E  12/19/1996 

UPPER  POTTSGROVE,  TOWNSHIP  OF  42091 C0086E  1 2/1 9/1  996 

UPPER  POTTSGROVE.  TOWNSHIP  OF  42091OOO88E  12/19/1996 

UPPER  PROVIDENCE.  TOWNSHIP  OF  42091C0209E  12/19/1996 

UPPER  PROVIDENCE,  TOWNSHIP  OF  42091C0216E  12/19/1996 

UPPER  PROVIDENCE.  TOWNSHIP  OF  42091C0217E  12/19/1996 

UPPER  PROVIDENCE.  TOWNSHIP  OF  42091C0219E  12/19/1996 

UPPER  PROVIDENCE.  TOWNSHIP  OF  4209100226E  12/19/1996 

UPPER  PROVIDENCE,  TOWNSHIP  OF  42091C0228E  12/19/1996 

UPPER  PROVIDENCE,  TOWNSHIP  OF  42091C0237E  12/19/1996 

UPPER  PROVIDENCE,  TOWNSHIP  OF  42091C0238E  12/19/1996 

UPPER  PROVIDENCE.  TOWNSHIP  OF  42091C0239E  12/19/1996 

UPPER  PROVIDENCE.  TOWNSHIP  OF  42091C0327E  12/19/1996 

UPPER  SALFORD.  TOWNSHIP  OF  42091C0103E  12/19/1996 

UPPER  SALFORD.  TOWNSHIP  OF  42091C0104E  12/19/1996 

UPPER  SALFORD,  TOWNSHIP  OF  42091C0108E  12/19/1996 

UPPER  SALFORD,  TOWNSHIP  OF  42091C0112E  12/19/1996 

UPPER  SALFORD,  TOWNSHIP  OF  42091C01  14E  12/19/1996 

UPPER  SALFORD.  TOWNSHIP  OF  42091C0116E  12/19/1996 

UPPER  SALFORD,  TOWNSHIP  OF  42091001  18E  12/19/1996 

UPPER  UWCHLAN,  TWP  OF  4202900000  11/20/1996 

UPPER  UWCHLAN,  TWP  OF  42029001 78D  1  1  /20/1 996 

UPPER  UWCHLAN,  TWP  OF  42029001 800  1 1  /20/1 996 

UPPER  UWCHLAN,  TWP  OF  42029O0181D  11/20/1996 

UPPER  UWCHLAN,  TWP  OF  42029O01 830  1 1  /20/1 996 

UPPER  UWCHLAN,  TWP  OF  42029001 840  11/20/1996 

UPPER  UWCHLAN.  TWP  OF  42029C0186D  11/20/1996 

UPPER  UWCHLAN,  TWP  OF  42029001 870  11/20/1996 

UWCHLAN,  TOWNSHIP  OF  42029C00OO  11/20/1996 

UWCHLAN,  TOWNSHIP  OF  42029001 800  11/20/1996 

UWCHLAN,  TOWNSHIP  OF  42029001 830  11/20/1996 

UWCHLAN,  TOWNSHIP  OF  42029001 840  1 1  /20/1 996 

UWCHLAN,  TOWNSHIP  OF  42029001 87D  1 1  /20/1 996 

UWCHLAN,  TOWNSHIP  OF  42029001 890  11/20/1996 

UWCHLAN,  TOWNSHIP  OF  42029001 910  11/20/1996 

UWCHLAN,  TOWNSHIP  OF  42029001 92D  1 1  /20/1 996 

UWCHLAN,  TOWNSHIP  OF  42029001 930  1 1  /20/1 996 

UWCHLAN,  TOWNSHIP  OF  42029002 110  11  /20/1 996 

VALLEY,  TOWNSHIP  OF  4202900000  1 1  /20/1 996 

VALLEY.  TOWNSHIP  OF  4202900163D  11/20/1996 

VALLEY,  TOWNSHIP  OF  42029O0164D  11/20/1996 

VALLEY.  TOWNSHIP  OF  4202900282D  1 1  /20/1 998 

VALLEY,  TOWNSHIP  OF  42029002840  11/20/1996 

VALLEY.  TOWNSHIP  OF  42029003010  11/20/1996 

VALLEY,  TOWNSHIP  OF  42O29O0302D  1 1  /20/1 996 

VALLEY,  TOWNSHIP  OF  4202900306D  1 1  /20/1 996 

WALLACE,  TOWNSHIP  OF  4202900000  1 1  /20/1 996 

WALLACE,  TOWNSHIP  OF  42029001 540  1 1  /20/1 996 
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WALLACE.  TOWNSHIP  OF  42029C01 560 

WALLACE,  TOWNSHIP  OF  42029C0157D 

WALLACE.  TOWNSHIP  OF  42029001 580 

WALLACE,  TOWNSHIP  OF  42029001 590 

WALLACE,  TOWNSHIP  OF  42029C01 660 

WALLACE,  TOWNSHIP  OF  42029001  780 

WALLACE,  TOWNSHIP  OF  42029001 800 

WARWICK,  TOWNSHIP  OF  42029C0000 

WARWICK,  TOWNSHIP  OF  42029000350 

WARWICK,  TOWNSHIP  OF  42029000400 

WARWICK,  TOWNSHIP  OF  42029000450 

WARWICK,  TOWNSHIP  OF  42029OOO53D 

WARWICK,  TOWNSHIP  OF  42029000540 

WARWICK,  TOWNSHIP  OF  4202900061 D 

WARWICK,  TOWNSHIP  OF  42029000620 

WARWICK.  TOWNSHIP  OF  42029C0063D 

WARWICK,  TOWNSHIP  OF  42029000640 

WEST  BRADFORD,  TOWNSHIP  OF  42029COOOO 

WEST  BRADFORD,  TOWNSHIP  OF  42029C0307D 

WEST  BRADFORD,  TOWNSHIP  OF  42029003090 

WEST  BRADFORD,  TOWNSHIP  OF  42029003260 

WEST  BRADFORD,  TOWNSHIP  OF  42029C0327D 

WEST  BRADFORD.  TOWNSHIP  OF  42029C0328D 

WEST  BRADFORD.  TOWNSHIP  OF  42029C03290 

WEST  BRADFORD.  TOWNSHIP  OF  42029C03310 

WEST  BRADFORD.  TOWNSHIP  OF  42029C0333D 

WEST  BRADFORD.  TOWNSHIP  OF  42029C0337D 

WEST  BRADFORD,  TOWNSHIP  OF  42029C034 1 D 

WEST  BRANDYWINE,  TOWNSHIP  OF  42029C0000 

WEST  BRANDYWINE,  TOWNSHIP  OF  42029C01540 

WEST  BRANDYWINE,  TOWNSHIP  OF  42029001 58D 

WEST  BRANDYWINE.  TOWNSHIP  OF  42029001 590 

WEST  BRANDYWINE.  TOWNSHIP  OF  42029C01 62D 

WEST  BRANDYWINE,  TOWNSHIP  OF  42029001 630 

WEST  BRANDYWINE,  TOWNSHIP  OF  42029C01 640 

WEST  BRANDYWINE.  TOWNSHIP  OF  42029001 660 

WEST  BRANDYWINE.  TOWNSHIP  OF  42029C01 67D 

WEST  CALN,  TOWNSHIP  OF  42029C0000 

WEST  CALN.  TOWNSHIP  OF  42029001 390 

WEST  CALN,  TOWNSHIP  OF  42029C01 41 0 

WEST  CALN,  TOWNSHIP  OF  42029C01 420 

WEST  CALN,  TOWNSHIP  OF  42029C0143D 

WEST  CALN,  TOWNSHIP  OF  42029001 440 

WEST  CALN,  TOWNSHIP  OF  42029C01 6 1 0 

WEST  CALN,  TOWNSHIP  OF  42029C01 620 

WEST  CALN,  TOWNSHIP  OF  42029C01 630 

WEST  CALN,  TOWNSHIP  OF  4202900 1 640 

WEST  CALN,  TOWNSHIP  OF  42029C028 1 D 

WEST  CALN,  TOWNSHIP  OF  42029C0282D 

WEST  CALN,  TOWNSHIP  OF  4202900301 D 

WEST  CHESTER,  BOROUGH  OF  42029C0000 

WEST  CHESTER.  BOROUGH  OF  42029C035 1 D 

WEST  CHESTER,  BOROUGH  OF  42029C03530 

WEST  CHESTER,  BOROUGH  OF  42029C03540 

WEST  CONSHOHOCKEN,  BOROUGH  42091 C0354E 

WEST  CONSHOHOCKEN,  BOROUGH  42091 00358E 

WEST  CONSHOHOCKEN,  BOROUGH  42091 C0362E 

WEST  FALLOWFIELO,  TOWNSHIP  OF  42029C0000 

WEST  FALLOWHELO,  TOWNSHIP  OF  42029C0278D 

WEST  FALLOWFIELO,  TOWNSHIP  OF  42029C02790 

WEST  FAUOWRELD,  TOWNSHIP  OF  42029002900 
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11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
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11/20/1996 
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11/20/1996 
11/20/1996 
^1/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
12/19/1996 
1 2/1 9/1 996 
12/19/1996 
11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
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03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

03 

PENNSYLVANIA 

WEST  FALLOWFIELD,  TOWNSHIP  OF       42029C0295D  1 1/20/1 996 

WEST  FALLOWFIELD,  TOWNSHIP  OF        42029C0430D  11/20/1 996 

WEST  FALLOWFIELD,  TOWNSHIP  OF        42029C0435D  1  1/20/1996 

WEST  GOSHEN,  TOWNSHIP  OF                 42029C0O0O  1 1  /20/1 996 

WEST  GOSHEN,  TOWNSHIP  OF                 42029C0213D  11/20/1996 

WEST  GOSHEN,  TOWNSHIP  OF                 42029C02 1 4D  11  /20/1 996 

WEST  GOSHEN,  TOWNSHIP  OF                  42029C0332D  1 1/20/1996 

WEST  GOSHEN,  TOWNSHIP  OF                 42029C0334D  1 1  /20/1 996 

WEST  GOSHEN,  TOWNSHIP  OF                  42029C0351D  11/20/1996 

WEST  GOSHEN,  TOWNSHIP  OF                 42029C0352D  1 1  /20/1 996 

WEST  GOSHEN,  TOWNSHIP  OF                 42029C0353D  11/20/1996 

WEST  GOSHEN,  TOWNSHIP  OF                 42029C0354D  11/20/1996 

WEST  GOSHEN,  TOWNSHIP  OF                 42029C0356D  ,11/20/1996 

WEST  GOSHEN,  TOWNSHIP  OF                  42029C0358D  1 1/20/1 996 

WEST  GOSHEN,  TOWNSHIP  OF                 42029C036 1 D  1 1  /20/ 1 996 

WEST  GOSHEN,  TOWNSHIP  OF                 42029C0362D  1 1  /20/1 996 

WEST  GROVE,  BOROUGH  OF                      42029COOOO  11/20/1996 

WEST  GROVE,  BOROUGH  OF                      42029C0454D  1 1/20/1996 

WEST  MARLBOROUGH,  TOWNSHIP  OF    42029C0000  11/20/1996 

WEST  MARLBOROUGH,  TOWNSHIP  OF    42029C031  ID  1 1/20/1996 

WEST  MARLBOROUGH.  TOWNSHIP  OF    42029C03120  1 1/20/1996 

WEST  MARLBOROUGH,  TOWNSHIP  OF    42029C0315D  11/20/1996 

WEST  MARLBOROUGH,  TOWNSHIP  OF    42029C0316D  11/20/1996 

WEST  MARLBOROUGH,  TOWNSHIP  OF    42029C0317D  1 1/20/1996 

WEST  MARLBOROUGH,  TOWNSHIP  OF    42029C0320D  11/20/1996 

WEST  MARLBOROUGH,  TOWNSHIP  OF    42029C0451D  11/20/1996 

WEST  MARLBOROUGH,  TOWNSHIP  OF    42029CO452D  11/20/1996 

WEST  MARLBOROUGH,  TOWNSHIP  OF    42029C04S6D  11/20/1996 

WEST  MARLBOROUGH,  TOWNSHIP  OF    42029004570  11/20/1996 

WEST  NANTMEAL,  TOWNSHIP  OF             42029CO0O0  1 1  /20/1 996 

WEST  NANTMEAL.  TOWNSHIP  OF             42029C0040D  11/20/1996 

WEST  NANTMEAL,  TOWNSHIP  OF             42029C0045D  1 1  /20/1 996 

WEST  NANTMEAL,  TOWNSHIP  OF            42029C0151D  11/20/1996 

WEST  NANTMEAL,  TOWNSHIP  OF             42029C01 52D  1 1  /20/1  9^ 

WEST  NANTMEAL,  TOWNSHIP  OF            42029CO1 54D  1 1  /20/1 996 

WEST  NANTMEAL,  TOWNSHIP  OF             42029C0156D  11/20/1996 

WEST  NANTMEAL,  TOWNSHIP  OF            42029C01 57D  1 1  /20/1  996 

WEST  NAKITMEAL,  TOWNSHIP  OF            42029CO158D  1 1/20/1  996 

WEST  NORRITON,  TOWNSHIP  OF              42091 C0243E  12/19/1 996 

WEST  NOpRITON,  TOWNSHIP  OF              42091CO244E  12/19/1996 

WEST  NORRITON.  TOWNSHIP  OF              42091C0263E  12/19/1996 

WEST  NORRITON,  TOWNSHIP  OF              42091C0331E  12/19/1996 

WEST  NORRITON,  TOWNSHIP  OF              42091C0332E  12/19/1996 

WEST  NORRITON,  TOWNSHIP  OF              42091C0351E  12719/1996 

WEST  NOTTINGHAM,  TOWNSHIP  OF       42029COO00  11/20/1996 

WEST  NOTTINGHAM,  TOWNSHIP  OF       42029C041 5D  1 1  /20/1 996 

WEST  NOTTINGHAM,  TOWNSHIP  OF       42029C0420D  1 1  /20/1 996 

WEST  NOTTINGHAM,  TOWNSHIP  OF       42029C0535D  1 1  /20/1 996 

WEST  NOTTINGHAM,  TOWNSHIP  OF       42029C055SD  1 1  /20/1 996 

WEST  NOTTINGHAM,  TOWNSHIP  OF        42029C0560D  11/20/1996 

WEST  NOTTINGHAM,  TOWNSHIP  OF       42029C0580D  11/20/1996 

WEST  RKELAND,  TOWNSHIP  OF               42029C00OO  1 1/20/1996 

WEST  PIKELAND,  TOWNSHIP  OF              42029C01 82D  1 1  /20/1 996 

WEST  PIKELAND,  TOWNSHIP  OF               42029C0183D  11/20/1996 

WEST  PIKELAND,  TOWNSHIP  OF               42029C01 84D  1 1  /20/1 996 

WEST  PIKELAND,  TOWNSHIP  OF               42029C01 92D  1 1  /20/1 996 

WEST  PIKELAND,  TOWNSHIP  OF               42029C0201D  11/20/1996 

WEST  PIKELAND,  TOWNSHIP  OF               42029C0202D  11/20/1996 

WEST  PIKELAND,  TOWNSHIP  OF               42029CO2O3D  1 1  /20/1 996 

WEST  PIKELAND,  TOWNSHIP  OF               42029C0204D  1 1/20/1996 

WEST  PIKELAND,  TOWNSHIP  OF               42029C021 10  11  /20/1 996 
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WEST  POTTSGROVE,  TOWNSHIP  OF 
WEST  POTTSGROVE,  TOWNSHIP  OF 
WEST  POTTSGROVE,  TOWNSHIP  OF 
WEST  POTTSGROVE,  TOWNSHIP  OF 
WEST  SADSBURY,  TOWNSHIP  OF 
WEST  SADSBURY,  TOWNSHIP  OF 
WEST  SADSBURY,  TOWNSHIP  OF 
WEST  SADSBURY,  TOWNSHIP  OF 
WEST  SADSBURY,  TOWNSHIP  OF 
WESTJSADSBURY,  TOWNSHIP  OF 
WEST  SADSBURY,  TOWNSHIP  OF 
WEST  VINCENT,  TOWNSHIP  OF 
WEST  VINCENT,  TOWNSHIP  OF 
WEST  VINCENT,  TOWNSHIP  OF 
WEST  VINCENT,  TOWNSHIP  OF 
WEST  VINCENT,  TOWNSHIP  OF 
WEST  VINCENT,  TOWNSHIP  OF 
WEST  VINCENT,  TOWNSHIP  OF  . 
WEST  VINCENT,  TOWNSHIP  OF 
WEST  VINCENT,  TOWNSHIP  OF 
WEST  VINCENT,  TOWNSHIP  OF 
WEST  VINCENT,  TOWNSHIP  OF 
WEST  VINCENT,  TOWNSHIP  OF 
WEST  VINCENT,  TOWNSHIP  OF 
WEST  WHITELAND,  TOWNSHIP  OF 
WEST  WHITELAND,  TOWNSHIP  OF 
WEST  WHITELAND,  TOWNSHIP  OF 
WEST  WHITELAND,  TOWNSHIP  OF 
WEST  WHITELAND,  TOWNSHIP  OF 
WEST  WHITELAND,  TOWNSHIP  OF 
WEST  WHITELAND,  TOWNSHIP  OF 
WEST  WHITELAND,  TOWNSHIP  OF 
WEST  WHITELAND,  TOWNSHIP  OF 
WEST  WHITELAND,  TOWNSHIP  OF 
WEST  WHITELAND,  TOWNSHIP  OF 
WESTTOWN,  TOWNSHIP  OF 
WESTTOWN,  TOWNSHIP  OF 
WESTTOWN,  TOWNSHIP  OF 
WESTTOWN,  TOWNSHIP  OF 
WESTTOWN,  TOWNSHIP  OF 
WESTTOWN,  TOWNSHIP  OF 
WESTTOWN,  TOWNSHIP  OF 
WESTTOWN,  TOWNSHIP  OF 
WHITEMARSH,  TOWNSHIP  OF 
WHITEMARSH,  TOWNSHIP  OF 
WHITEMARSH,  TOWNSHIP  OF 
WHITEMARSH,  TOWNSHIP  OF 
WHITEMARSH,  TOWNSHIP  OF 
WHITEMARSH,  TOWNSHIP  OF 
WHITEMARSH,  TOWNSHIP  OF 
WHITEMARSH,  TOWNSHIP  OF 
WHITEMARSH,  TOWNSHIP  OF 
WHITEMARSH,  TOWNSHIP  OF 
WHITEMARSH,  TOWNSHIP  OF 
WHITPAIN,  TOWNSHIP  OF 
WHITPAIN,  TOWNSHIP  OF 
WHITPAIN,  TOWNSHIP  OF 
WHITPAIN,  TOWNSHIP  OF 
WHITPAIN,  TOWNSHIP  OF 
WHITPAIN,  TOWNSHIP  OF 
WHITPAIN,  TOWNSHIP  OF 


42091C0068E 

42091C0069E 

42091C0180E 

42091C0185E 

42029C00O0 

42029C0139D 

42029C0278D 

42029C0279D 

42029CO280O 

42029C02810 

42029C0283D 

42029C00O0 

42029C0064D 

42029C0068D 

42n29C0070D 

42029C0088D 

42O29C0O89D 

42029C01800 

42029C0181D 

42029C0182D 

42029C0183D 

42029C0184D 

42029C02010 

42029C0202D 

42029C0OO0 

42029C0191D 

42029C01 92D 

42029C0193D 

42029C01 94D 

42029C0211D 

42029C0212D 

42029C0213D 

42029C0214D 

42029C0332D 

42029C0351D 

42029C0OO0 

42029C03540 

42029C0357D 

42029C0358D 

42029C0359D 

42029C0361D 

42029C0362D 

42029C0366D 

42091C0269E 

42091 C0288E 

42091C0289E 

42091C0356E 

42091 C0357E 

42091C0358E 

42091 C0359E 

42091 C0367E 

42091C0376E 

42091 C0377E 

42091C0378E 

42091 C0258E 

42091 C0262E 

42091 C0264E 

42091C0266E 

42091 C0267E 

42091 C0268E 

42091C0269E 
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12/19/1996 

12/19/1996 
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12/19/1996 

12/19/1996 

12/19/1996 

1 2/1 9/1 996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 
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WHITPAIN,  TOWNSHIP  OF 
WHITPAIN,  TOWNSHIP  OF 
WHITPAIN,  TOWNSHIP  OF 
WILLISTOWN,  TOWNSHIP  OF 
WILUSTOWN,  TOWNSHIP  OF 
WILLISTOWN,  TOWNSHIP  OF 
WILLISTOWN,  TOWNSHIP  OF 
WILLISTOWN,  TOWNSHIP  OF 
WILLISTOWN,  TOWNSHIP  OF 
WILLISTOWN,  TOWNSHIP  OF 
WILLISTOWN,  TOWNSHIP  OF 
WILLISTOWN,  TOWNSHIP  OF 
WILLISTOWN,  TOWNSHIP  OF 
WILLISTOWN,  TOWNSHIP  OF 
WILLISTOWN,  TOWNSHIP  OF 
WILLISTOWN,  TOWNSHIP  OF 
WORCESTER,  TOWNSHIP  OF 
WORCESTER,  TOWNSHIP  OF 
WORCESTER,  TOWNSHIP  OF 
WORCESTER,  TOWNSHIP  OF 
WORCESTER,  TOWNSHIP  OF 
WORCESTER,  TOWNSHIP  OF 
WORCESTER,  TOWNSHIP  OF 
WORCESTER,  TOWNSHIP  OF 
WORCESTER.  TOWNSHIP  OF 
WORCESTER,  TOWNSHIP  OF 
WORCESTER.  TOWNSHIP  OF 
WORCESTER,  TOWNSHIP  OF 
ACCOMACK  COUNTY  • 
ACCOMACK  COUNTY  * 
ACCOMACK  COUNTY  • 
ACCOMACK  COUNTY  * 
ACCOMACK  COUNTY  • 
NORFOLK,  CITY  OF 
NORFOLK,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH.  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 


42091 C0286E 

42091 C0288E 

42091C0357E 

42029COOOO 

42029C0216D 

42029C0217D 

42029C0218D 

42029C0219D 

42029C0236D 

42029C0238D 

42029C0239D 

42029C0357D 

42029C0359D 

42029C03760 

42029C03770 

42029C0378D 

42091C0234E 

42091 C0241E 

42091 C0242E 

42091C0244E 

42091 C025 IE 

42091C0252E 

42091 C0253E 

42091C0254E 

42091 C0258E 

42091 C0261E 

42091 C0262E 

42091C0266E 

5100010000 

510OO10O50D 

5 10001 008 OC 

5100010085D 

5100010110E 

5101040000 

5101O4OOO1E 

5155310000 

5155310O01E 

5155310002E 

5155310003E 

5155310004E 

5155310005E 

5155310006E 

5155310007E 

5155310008E 

5155310009E 

5155310010E 

5155310011E 

5155310012E 

5155310013E 
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5155310021E 
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5155310024E 

5155310025E 
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11/20/1996 
11/20/1996 
11/20/1996 
11/20/1996 
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07/16/1996 
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12/05/1996 
1 2/05/1 996 
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12/05/1996 
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12/05/1996 
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VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH. 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH. 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
'  VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 
VIRGINIA  BEACH, 


CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 


5155310026E 

5155310027E 

5155310028E 

5155310029E 

5155310030E 

5155310031E 

5155310032E 

5155310033E 

5155310035E 

515531003 6E 

5155310037E 

5155310O38E 

5155310O39E 

5155310040E 

5155310O41E 

5155310042E 

5155310043E 

5155310O44E 

5155310O45E 

5155310046E 

5155310O47E 

5155310048E 

51 553^1 0049E 

5155310O50E 

5155310051E 

5155310O52E 

5155310053E 

5155310O54E 

5155310O55E 

5155310O56E 

5155310057E 

5155310058E 

5155310059E 

5155310060E 

5155310O61E 

5155310062E 

5155310063E 

5155310064E 

5155310O65E 

51553r0066E 

5155310067E 

5155310068E 

5155310O69E 

5155310O70E 

5155310071E 

5155310072E 

5155310073E 

5155310074E 

5155310O75E 

515531007fiE 

5155310077E 

5155310078E 

5155310079E 

515531008 OE 

5155310081E 

5155310082E 

5155310083E 

5155310084E 

5155310085E 

5155310O86E 

5155310087E 


12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

1 2/05/1  996 

1 2/05/1 996 

12/05/1996 

12/05/1996 

12/05/1996 

1 2/05/1  996 

12/05/1996 

12/05/1996 

12/05/1996 

1 2/05/1 996 

1  2/05/1 996 

1 2/05/1  996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

1  2/05/1  996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

1 2/05/1 996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

1 2/05/1  996 

12/05/1996 

12/05/1996 

1  2/05/1  996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 
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03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310O88E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310089E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310O90E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310091E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310092E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310093E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310094E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310095E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310096E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310097E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310098E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310099E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310100E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310101E 

1  2/05/1  996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310102E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310103E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310104E 

1 2/05/1  996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310105E 

1  2/05/1  996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310106E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310107E 

1 2/05/1 996 

03 

VIRGINIA 

VIRGINIA  BEACH,  CITY  OF 

5155310108E 

12/05/1996 

03 

VIRGINIA 

VIRGINIA  BEACH.  CITY  OF 

5155310109E 

1  2/05/1 996 

03 

WEST  VIRGINIA 

MINERAL  COUNTY  * 

5401290000 

08/02/1996 

03 

WEST  VIRGINIA 

MINERAL  COUNTY  • 

5401 2901 05B 

08/02/1996 

03 

WEST  VIRGINIA 

MINERAL  COUNTY  ' 

5401 29011  OB 

08/02/1996 

03 

WEST  VIRGINIA 

MINERAL  COUNTY  * 

5401 2901 15B 

08/02/1996 

03 

WEST  VIRGINIA 

MINERAL  COUNTY  • 

5401 2901 20B 

08/02/1996 

03 

WEST  VIRGINIA 

MINERAL  COUNTY  • 

5401 2901 30B 

08/02/1996 

04 

ALABAMA 

BALDWIN  COUNTY* 

0150000000 

09/20/1996 

04 

ALABAMA 

BALDWIN  COUNTY* 

0150000678J 

09/20/1996 

04 

ALABAMA 

BALDWIN  COUNTY* 

0150000679J 

09/20/1996 

04 

ALABAMA 

BALDWIN  COUNTY* 

0150000686J 

09/20/1996 

04 

ALABAMA 

ONEONTA,  CITY  OF 

0100150000 

09/20/1996 

04 

ALABAMA 

ONEONTA,  CITY  OF 

010O150OO6D 

09/20/1996 

04 

ALABAMA 

ONEONTA,  CITY  OF 

0100150010D 

09/20/1996 

04 

ALABAMA 

VALLEY  HEAD,  TOWN  OF 

010O680OO5C 

1 2/05/1 996 

04 

FLORIDA 

BAY  COUNTY* 

1200040000 

09/20/1  996 

04 

FLORIDA 

BAY  COUNTY* 

1 20O04034OF 

09/20/1996 

04 

FLORIDA 

HIGH  SPRINGS,  CITY  OF 

120669O0O5C 

11/20/1996 

04 

FLORIDA 

JUPITER  ISLAND,  TOWN  OF 

1201620000 

09/20/1 996 

04 

FLORIDA 

JUPITER  ISLAND,  TOWN  OF 

1201620003E 

09/20/1996 

04 

FLORIDA 

LEE  COUNTY* 

1251240000 

09/20/1996 

04 

FLORIDA 

LEE  COUNTY* 

1251240252D 

09/20/1996 

04 

FLORIDA 

LEE  COUNTY* 

1251240254D 

09/20/1996 

04 

FLORIDA 

LEE  COUNTY* 

1251240381D 

09/20/1996 

04 

FLORIDA 

LEE  COUNTY* 

125124n405C 

09/20/1 996 

04 

FLORIDA 

LEE  COUNTY* 

12S1240406C 

09/20/ 1996 

04 

FLORIDA 

LEE  COUNTY* 

1251240429D 

09/20/1996 

04 

FLORIDA 

LEE  COUNTY* 

1251 240501 D 

09/20/1996 

04 

FLORIDA 

LEE  COUNTY* 

1251240503E 

09/20/1996 

04 

FLORIDA 

MARTIN  COUNTY  * 

1201610000 

09/29/1996 

04 

FLORIDA 

MARTIN  COUNTY  * 

120161016OE 

09/29/1996 

04 

FLORIDA 

MARTIN  COUNTY  * 

1201610505E 

09/29/1996 

04 

FLORIDA 

OSCEOLA  COUNTY  * 

1201890000 

11/20/1996 

04 

FLORIDA 

OSCEOLA  COUNTY  * 

120189O020C 

11/20/1996 

04 

FLORIDA 

OSCEOLA  COUNTY  * 

1201 8900 25C 

11/20/1996 

04 

FLORIDA 

OSCEOLA  COUNTY  * 

1201890045C 

11/20/1996 

04 

FLORIDA 

OSCEOLA  COUNTY  * 

1201890O75C 

11/20/1956 

04 

FLORIDA 

OSCEOLA  COUNTY  * 

1201 8901 35C 

11/20/1996 

04 

FLORIDA 

OSCEOLA  COUNTY  • 

1201 8901 75C 

11/20/1996 

04 

FLORIDA 

SANIBEU  CITY  OF 

1204020000 

09/29/1996 
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04 

FLORIDA 

04 

FLORIDA 

04 

FLORIDA 

04 

FLORIDA 

64 

FLORIDA 

04 

FLORIDA 

04 

FLORIDA 

04 

FLORIDA 

04 

FLORIDA 

04 

FLORIDA 

04 

FLORIDA 

04 

FLORIDA 

04 

FLORIDA 

04 

FLORIDA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

04 

GEORGIA 

SANIBEL,  CITY  OF 

SANIBEL,  CITY  OF 

SANIBEL.  CITY  OF 

SANIBEL,  CITY  OF 

SANIBEL,  CITY  OF 

SANIBEL,  CITY  OF 

SANIBEL,  CITY  OF 

SARASOTA,  CITY  OF 

SARASOTA,  CITY  OF 

SEWALLS  POINT,  TOWN  OF 

SEWALLS  POINT,  TOWN  OF 

ST.  JOHNS  COUNTY  * 

ST.  JOHNS  COUNTY  * 

ST.  JOHNS  COUNTY  * 

ABBEVILLE,  MUNICIPALITY  OF 

ABBEVILLE,  MUNICIPAUTY  OF 

BEN  HILL  COUNTY* 

BEN  HILL  COUNTY* 

BEN  HILL  COUNTY* 

BLECKLEY  COUNTY* 

BUTLER,  TOWN  OF       - 

CLAYTON  COUNTY* 

CLAYTON  COUNTY* 

CRAWFORD  COUNTY 

CRAWFORD  COUNTY 

CRAWFORD  COUNTY 

CRAWFORD  COUNTY 

CRISP  COUNTY* 

CRISP  COUNTY* 

CRISP  COUNTY* 

CRI$P  COUNTY* 

CRISP  COUNTY* 

DODGE  COUNTY* 

DODGE  COUNTY* 

DODGE  COUNTY* 

DODGE  COUNTY* 
DODGE  COUNTY* 
HOUSTON  COUNTY  * 
HOUSTON  COUNTY  * 
HOUSTON  COUNTY  * 
HOUSTON  COUNTY  * 
HOUSTON  COUNTY  * 
HOUSTON  COUNTY  * 
JEFF  DAVIS  COUNTY* 
JEFF  DAVIS  COUNTY* 
JEFF  DAVIS  COUNTY* 
JEFF  DAVIS  COUNTY* 
LEE  COUNTY  * 
LEE  COUNTY  * 
LEE  COUNTY  * 
LEE  COUNTY  * 
LEE  COUNTY  * 
MERIWETHER  COUNTY* 
MERIWETHER  COUNTY* 
MERIWETHER  COUNTY* 
MERIWETHER  COUNTY* 
PINEVIEW,  TOWN  OF 
REYNOLDS,  TOWN  OF 
REYNOLDS,  TOWN  OF 
SPALDING  COUNTY  * 
SPALDING  COUNTY  * 


1 204020001 E 

1204020O02E 

1 204020003E 

12040200O4E 

1 204020005E 

1 20402O0O6E 

1 204020007 E 

1251500000 

125 150001 2D 

1201640000 

1201 640001 E 

1251470000 

1251470226F 

1251470228F 

13315C0125B 

13315C020OB 

1304960000 

1 304960075A 

1 3049601 OOA 

1 3028001 OOA 

13269C0000 

1300410000 

130041 001 5D 

1303020000 

1 3030201 25A 

1 3030201 50A 

1 303020250A 

1 305040000 

1 305040025A 

1 305040050A 

1305040075A 

13050401 OOA 

1305230000 

1305230275A 

1305230300A 

1305230375A 

1305230400A 

1302470000 

1302470O4OB 

130247008 OB 

1 3024701 OOB 

13024701758 

1 302470200B 

1301130000 

130n30025A 

1301 1301 OOA 

13011 301 25A 

1301220000 

1301 2201 OOC 

1301 2201 75C 

130122020OC 

1301220275C 

1304730000 

1 30473005 OC 

13047301 OOC 

1 3047301 50C 

13315C0100B 

13269COOOO 

1 3269C0200A 

1303880000 

1303880025C 


09/29/1996 

09/29/1996 

09/29/1 996 

09/29/1  996 

09/29/1  996 

09/29/1 996 

09/29/1 996 

09/29/1996 

09/29/1 996 

10/16/1996 

10/16/1996 

09/29/1  996 

09/29/1996 

09/29/1 996 

09/20/1996 

09/20/1996 

09/06/1 996 

09/06/1  996 

09/06/1 996 

09/06/1996 

09/20/1996 

09/20/1996 

09/20/1 996 

09/06/1996 

09/06/1996 

09/06/1996 

09/06/1  996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

09/20/1996 

09/20/1996 

09/20/1996 

09/20/1996 

09/20/1996 

12/05/1996 

1  2/05/1 996 

1 2/05/1 996 

12/05/1996 

12/05/1996 

1 2/05/1  996 

09/06/1996 

09/06/1996 

09/06/1996 

09/06/1 996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

09/20/1996 

09/20/1996 

09/20/1 996 

12/19/1996 

12/19/1996 


IMI 
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04 

GEORGIA 

SPALDING  COUNTY  • 

1 3038801 OOC 

12/19/1996 

04 

GEORGIA 

TAYLOR  COUNTY* 

13269COOOO 

09/20/1996 

04 

GEORGIA 

TAYLOR  COUNTY* 

13269C0075A 

09/20/1996 

04 

GEORGIA 

TAYLOR  COUNTY* 

13269C0100A 

09/20/1996 

04 

GEORGIA 

TAYLOR  COUNTY* 

13269C0200A 

09/20/1996 

04 

GEORGIA 

THOMASTON.  CITY  OF 

13293COOOO 

12/19/1996 

04 

GEORGIA 

THOMASTON,  CITY  OF 

13293C0150C 

12/19/1996 

04 

GEORGIA 

UPSON  COUNTY  * 

13293C0OO0 

12/19/1996 

04 

GEORGIA 

UPSON  COUNTY  * 

13293C0025C 

12/19/1996 

04 

GEORGIA 

UPSON  COUNTY  * 

13293C0050C 

12/19/1996 

04 

GEORGIA 

UPSON  COUNTY  • 

13293C0125C 

12/19/1996 

04 

GEORGIA 

UPSON  COUNTY  * 

13293C0150C 

12/19/1996 

04 

GEORGIA 

UPSON  COUNTY  * 

13293C0180C 

12/19/1996 

04 

GEORGIA 

WILCOX  COUNTY* 

13315C0025B 

09/20/1996 

04 

GEORGIA 

WILCOX  COUNTY* 

13315C0050B 

09/20/1996 

04 

GEORGIA 

WILCOX  COUNTY* 

13315C010OB 

09/20/1996 

04 

GEORGIA 

WILCOX  COUNTY* 

13315C0125B 

09/20/1996 

04 

GEORGIA 

WILCOX  COUNTY* 

13315C0200B 

09/20/1996 

04 

GEORGIA 

WILCOX  COUNTY* 

13315C0225B 

09/20/1996 

04 

GEORGIA 

WILCOX  COUNTY* 

13315C0325B 

09/20/1996 

04 

MISSISSIPPI 

COLUMBUS.  CITY  OF 

280108OOO5H 

07/16/1996 

04 

MISSISSIPPI 

LOWNDES  COUNTY  * 

2801930000 

07/16/1996 

04 

MISSISSIPPI 

LOWNDES  COUNTY  * 

2801930065E 

07/16/1996 

04 

MISSISSIPPI 

LOWNDES  COUNTY  • 

2801930070D 

07/16/1996 

04 

MISSISSIPPI 

LOWNDES  COUNTY  * 

28O19301O5E 

07/16/1996 

04 

MISSISSIPPI 

LOWNDES  COUNTY  * 

28019301200 

07/16/1996 

04 

NORTH  CAROLINA 

APEX.  TOWN  OF 

37183C0000 

12/05/1996 

04 

NORTH  CAROLINA 

APEX.  TOWN  OF 

37183C0482F 

12/05/1996 

04 

NORTH  CAROLINA 

CARTERET  COUNTY  * 

3700430000 

12/19/1996 

04 

NORTH  CAROLINA 

CARTERET  COUNTY  * 

37004307320 

12/19/1996 

04 

NORTH  CAROLINA 

GARY,  TOWN  OF 

37183COOOO 

12/05/1996 

04 

NORTH  CAROLINA 

GARY.  TOWN  OF 

37183C0482F 

12/05/1996 

04 

NORTH  CAROLINA 

GARY,  TOWN  OF 

37183C0501F 

12/05/1996 

04 

NORTH  CAROLINA 

CEDAR  POINT,  TOWN  OF 

3700430000 

12/19/1996 

04 

NORTH  CAROLINA 

FUOUAY-VARINA,  TOWN  OF 

37183C0000 

12/05/1996 

04 

NORTH  CAROLINA 

GARNER,  TOWN  OF 

37183C0000 

1  2/05/1  996 

04 

NORTH  CAROLINA 

HOLLY  SPRINGS,  TOWN  OF 

37183COOOO 

12/05/1996 

04 

NORTH  CAROLINA 

KNIGHTDALE,  TOWN  OF 

37183COOOO 

1  2/05/1  996 

04 

NORTH  CAROLINA 

MORRISVILLE.  TOWN  OF 

37183C00OO 

12/05/1996 

04 

NORTH  CAROLINA 

RALEIGH,  CITY  OF 

37183C0OOO 

12/05/1996 

04 

NORTH  CAROLINA 

ROLESVILLE,  TOWN  OF 

37183C0OOO 

1  2/05/1  996 

04 

NORTH  CAROLINA 

WAKE  COUNTY  * 

37183COOOO 

12/05/1996 

04 

NORTH  CAROLINA 

WAKE  FOREST,  TOWN  OF 

37183COOOO 

12/05/1996 

04 

NORTH  CAROLINA 

WENDELL.  TOWN  OF 

37183C0OOO 

12/05/1996 

04 

NORTH  CAROLINA 

WILLIAMSTON.  TOWN  OF 

3701570005C 

09/20/1996 

04 

NORTH  CAROLINA 

ZEBULON,  TOWN  OF 

37183C0000 

12/05/1996 

04 

SOUTH  CAROLINA 

BAMBERG,  CITY  OF 

4502590005C 

11/20/1996 

04 

SOUTH  CAROLINA 

GEORGETOWN  COUNTY  * 

4500850000 

08/02/1 996 

04 

SOUTH  CAROLINA 

GEORGETOWN  COUNTY  * 

4500850220E 

08/02/1996 

04 

SOUTH  CAROLINA 

GEORGETOWN  COUNTY  * 

4500850225E 

08/02/1996 

04 

SOUTH  CAROLINA 

GEORGETOWN  COUNTY  * 

450O850267F 

08/02/1996 

04 

SOUTH  CAROLINA 

GEORGETOWN  COUNTY  * 

'f50O850275E 

08/02/1996 

04 

SOUTH  CAROLINA 

GEORGETOWN  COUNTY  * 

45O0850325E 

08/02/1996 

04 

SOUTH  CAROLINA 

GEORGETOWN  COUNTY  ♦ 

4500850350E 

08/02/1996 

04 

SOUTH  CAROLINA 

GEORGETOWN  COUNTY  * 

45O0850355E 

08/02/1996 

04 

SOUTH  CAROLINA 

GEORGETOWN  COUNTY  * 

4500850360E 

08/02/1996 

04 

SOUTH  CAROUNA 

GEORGETOWN  COUNTY  * 

4500850375E 

08/02/1996 

04 

SOUTH  CAROLINA 

GEORGETOWN  COUNTY  * 

4500850405F 

08/02/1 996 

04 

SOUTH  CAROLINA 

GEORGETOWN  COUNTY  • 

4500850406F 

08/02/1996 

04 

SOUTH  CAROLINA 

GEORGETOWN  COUNTY  * 

4500850450F 

08/02/1996 

04 

TENNESSEE 

ELIZABETHTON.  CITY  OF 

47019C0055D 

10/16/1996 
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04 

TENNESSEE 

06 

ILLINOIS 

05 

ILLINOIS 

05 

ILLINOIS 

06 

ILLINOIS 

05 

ILLINOIS 

05 

ILLINOIS 

05 

ILLINOIS 

05 

ILLINOIS 

05 

ILLINOIS 

05 

ILLINOIS 

05 

ILLINOIS 

05 

ILLINOIS 

06 

INDIANA 

06 

INDIANA 

06 

INDIANA 

06 

INDIANA 

06 

INDIANA 

06 

MICHIGAN 

06 

MICHIGAN 

06 

MICHIGAN 

06 

MICHIGAN 

05 

MICHIGAN 

05 

MICHIGAN 

06 

MICHIGAN 

06 

MICHIGAN 

06 

MICHIGAN 

06 

MINNESOTA 

06 

MINNESOTA 

06 

MINNESOTA 

06 

MINNESOTA 

05 

MINNESOTA 

05 

MINNESOTA 

05 

MINNESOTA 

06 

MINNESOTA 

06 

OHIO 

06 

OHIO 

06 

OHIO 

06 

OHIO 

06 

OHIO 

06 

OHIO 

06 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

06 

WISCONSIN 

05 

WISCONSIN 

06 

WISCONSIN 

06 

WISCONSIN 

05 

WISCONSIN 

06 

WISCONSIN 

05 

WISCONSIN 

06 

WISCONSIN 

05 

WISCONSIN 

06 

WISCONSIN 

06 

WISCONSIN 

06 

WISCONSIN 

05 

WISCONSIN 

06 

WISCONSIN 

06 

WISCONSIN 

06 

WISCONSIN 

06 

WISCONSIN 

WATAUGA,  CITY  OF 
AROMA  PARK,  VILLAGE  OF 
KANKAKEE  COUNTY  • 
KANKAKEE  COUNTY  * 
KANKAKEE  COUNTY  ♦ 
KANKAKEE  COUNTY  • 
KANKAKEE  COUNTY  • 
KANKAKEE  COUNTY  • 
KANKAKEE  COUNTY  • 
KANKAKEE  COUNTY  • 
KANKAKEE  COUNTY  * 
MOMENCE,  CITY  OF 
NAUVOO,  CITY  OF 
BROWNSTOWN,  TOWN  OF 
SCOTTSBURG,  CITY  OF 
SEYMOUR,  CITY  OF 
SEYMOUR,  CITY  OF 
SEYMOUR,  CITY  OF 
ARCADIA.  TOWNSHIP  OF 
BRUCE,  TOWNSHIP  OF 
BURNS,  TOWNSHIP  OF 
COLDWATER,  CITY  OF 
COLDWATEB,  TOWNSHIP  OF 
COLDWATER,  TOWNSHIP  OF 
COLDWATER,  TOWNSHIP  OF 
HARTLAND,  TOWNSHIP  OF 
MUIR,  VILLAGE  OF 
CANNON  FALLS,  CITY  OF 
INTERNATIONAL  FALLS,  CITY  OF 
KOOCHICHING  COUNTY  • 
KOOCHICHING  COUNTY  • 
KOOCHICHING  COUNTY  • 
KOOCHICHING  COUNTY  • 
KOOCHICHING  COUNTY  • 
KOOCHICHING  COUNTY  • 
DAYTON,  CITY  OF 
DAYTON,  CITY  OF 
MONTGOMERY  COUNTY  • 
MONTGOMERY  COUNTY  • 
MONTGOMERY  COUNTY  * 
RIVERSIDE,  CITY  OF 
BARRON  COUNTY  • 
BARRON  COUNTY  • 
BARRON  COUNTY  • 
BARRON  COUNTY  • 
BARRON  COUNTY  • 
BARRON  COUNTY  • 
BARRON  COUNTY  • 
BARRON  COUNTY  • 
BARRON  COUNTY  • 
BARRON  COUNTY  • 
DUNN  COUNTY  • 
DUNN  COUNTY  * 
DUNN  COUNTY  • 
DUNN  COUNTY  * 
HAUGEN,  VILLAGE  OF     ~ 
KENOSHA  COUNTY  * 
KENOSHA  COUNTY  • 
KENOSHA  COUNTY  * 
KENOSHA  COUNTY  • 
KENOSHA  COUNTY  • 


47019C00550 

1 707400001 D 

1703360000 

1 703360095C 

1 7033601 60C 

1 7033601 70C 

1 7033601 80C 

1 7033601 85C 

1 7033601 90C 

1 7033601 95B 

1 703360260C 

1 703400001 D 

1707670001 A 

18031 70001 A 

1 802340001 C 

1800990000 

1 800990004C 

1 80O990007C 

260306   C 

2608840025A 

2607620025A 

2608130005A 

2608260000 

26082600O5A 

260826001 OA 

26078400O5B 

26091 60001 A 

2701410002C 

2702350001 B 

2702330000 

2702330003C 

27023300O4C 

2702330005C 

2702330009C 

270233001 OC 

3904090000 

39040900150 

3907750000 

390775001  OC 

3907750030C 

3904160005C 

5505680000 

55056S002SC 

55O5680O50C 

550568007SC 

55056801 OOC 

55056801  75C 

55056801 85C 

55056801 95C 

550S680225C 

550S680300C 

5501180000 

5501 1801  75B 

5S01180200B 

5501180225B 

5506140001A 

5505230000 

5505230005B 

550523001  SB 

55052300206 

5505230025B 


10/16/1996 

11/20/1996 

09/06/1996 

09/06/1996 

09/06/1996 

09/06/1996 

09/06/1996 

09/06/1996 

09/06/1996 

09/06/1996 

09/06/1996 

11/20/ 1996 

08/16/1996 

09/06/1996 

09/20/1996 

08/16/1996 

08/16/1996 

08/16/1996 

10/16/1996 

11/20/1996 

12/05/1996 

08/16/1996 

08/16/1996 

08/16/1996 

08/16/1996 

09/20/1996 

11/06/1996 

09/06/1996 

07/16/1996 

09/29/1996 

09/29/1996 

09/29/1996 

09/29/1996 

09/29/1 996 

09/29/1996 

09/29/1996 

09/29/1 996 

09/29/1996 

09/29/1996 

09/29/1996 

09/20/1996 

08/02/1 996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/16/1996 

08/16/1996 

08/16/1996 

08/16/1996 

08/02/1996 

12/05/1996 

12/05/1996 

12/05/1996 

12/05/1996 

1 2/05/1 996 
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05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

OS 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

05 

WISCONSIN 

06 

ARKANSAS 

06 

ARKANSAS 

06 

ARKANSAS 

06 

ARKANSAS 

06 

ARKANSAS 

06 

ARKANSAS 

06 

ARKANSAS 

06 

ARKANSAS 

06 

ARKANSAS 

06 

ARKANSAS 

06 

ARKANSAS 

06 

ARKANSAS 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

KENOSHA  COUNTY  •  5505230030B  12/05/1996 

KENOSHA  COUNTY  •  55O5230O35B  12/05/1996 

KENOSHA  COUNTY  •  5505230040B  12/05/1996 

KENOSHA  COUNTY  •  5505230045B  12/05/1996 

KENOSHA  COUNTY  •  55O5230O50B  12/05/1996 

KENOSHA  COUNTY  •  5505230055B  12/05/1996 

KENOSHA  COUNTY  •  5505230060C  12/05/1996 

KENOSHA,  CITY  OF  5502090000  12/05/1996 

KENOSHA,  CITY  OF  55O2090OO2C  12/05/1996 

KENOSHA,  CITY  OF  5502090003C  12/05/1996 

KENOSHA,  CITY  OF  5502090004C  1 2/05/1 996 

KENOSHA,  CITY  OF  5502090005C  1 2/05/1 996 

KENOSHA,  CITY  OF  550209OOO6C  12/05/1996 

KENOSHA,  CITY  OF  5502090008C  12/05/1996 

KENOSHA,  CITY  OF  55020900 1 0C  1 2705/ 1 996 

NEW  BERLIN,  CITY  OF  5504870000  11/06/1996 

NEW  BERLIN.  CITY  OF  5504870001 D  1 1/06/1 996 

NEW  BERLIN,  CITY  OF  55O4870OO3E  1  1/06/1 996 

NEW  BERLIN.  CITY  OF  5504870O04E  1 1/06/1 996 

NEW  BERUN,  CITY  OF  55048700050  11/06/1996 

PLEASANT  PRAIRIE.  VILLAGE  OF  5506 1 30000  1  2/05/ 1 996 

PLEASANT  PRAIRIE,  VILLAGE  OF  55061 300O5B  12/05/1996 

PLEASANT  PRAIRIE.  VILLAGE  OF  5506130010B  12/05/1996 

PULASKI  COUNTY  •  0501790000  07/16/1996 

PULASKI  COUNTY  •  05017902200  07/16/1996 

PULASKI  COUNTY  •  05017902^00  07/16/1996 

PULASKI  COUNTY  •  050179023SE  07/16/1996 

PULASKI  COUNTY  •  05017902400  07/16/1996 

PULASKI  COUNTY  ♦  0501790245D  07/16/1996 

PULASKI  COUNTY  •  0501790253E  07/16/1996 

PULASKI  COUNTY  •  0S01790310E  07/16/1996 

PULASKI  COUNTY  •  0501790311D  07/16/1996 

PULASKI  COUNTY  •  0501790312D  07/16/1996 

PULASKI  COUNTY  •  050179O38OD  07/16/1996 

PULASKI  COUNTY  •  05017903830  07/16/1996 

ALBUQUERQUE,  CITY  OF  350O1C0OOO  09/20/1996 

ALBUQUERQUE,  CITY  OF  350O1C0O92D  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001 C00940  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001C010O0  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001C0103D  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001  COl  040  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001  COl  080  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001 C0109D  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001C01110  09/20/1996 

ALBUQUERQUE,  CITY  OF  350O1C0112D  09/20/1996 

ALBUQUERQUE,  CITY  OF  350O1C0113D  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001  COl  140  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001C0116D  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001  COl  180  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001  COl  1 90  09/20/1 996 

ALBUQUERQUE,  CITY  OF  35001  COl  28D  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001  COl  290  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001  COl  330  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001  COl  360  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001  COl  370  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001  COl  380  09/20/1996 

ALBUQUERQUE,  CITY  OF  350O1C0139D  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001C0141D  09/20/1996 

ALBUQUERQUE,  Cmr  OF  35001  COl  420  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001  COl  430  09/20/1996 

ALBUQUERQUE,  CITY  OF  35001  COl  440  09/20/1996 
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06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 COl 610 

09/20/1 996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 COl 63D 

09/20/1 996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0309D 

09/20/1 996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C031 70 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C03190 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0326D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0327D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0328D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35O01CO329D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C033 ID 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0332D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0333D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0334D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0336D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0337D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0338D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0339D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C034 ID 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0342D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0344D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C035  ID 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0352D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0353D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0354D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0356D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C035 70 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0358D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0359D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0361D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0362D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C03 630 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0364D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0366D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0367D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0376D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0378D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C03860 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0527D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C053  ID 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C05330 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  OTY  OF 

35001 C0535D 

09/20/1996 

06 

NEW  MEXICO 

ALBUQUERQUE,  CITY  OF 

35001 C0S550 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  • 

35001 COOOO 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  • 

350O1CO075D 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  • 

35001 C0092D 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  • 

35001 C0094D 

09/20/1996 

06 

NEW  MEXICO 

BERNAULLO  COUNTY  • 

35001 COl OOD 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  * 

3S001C0103D 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  • 

35001 COl 04D 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  • 

35001 COl 08D 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  • 

35001 COl 090 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  • 

35001C0111D 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  • 

35001 COl 120 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  • 

35001 COl 130 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  * 

35001C0114D 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  • 

35001 COl 160 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  • 

35001C0117D 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  • 

35001C0118D 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  • 

35001 COl 19D 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  • 

35001 COl 28D 

09/20/1996 

06 

NEW  MEXICO 

BERNALILLO  COUNTY  • 

35001C0129D 

09/20/1996 
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06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
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BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
BERNALILLO 
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BERNALILLO 
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COUNTY  ♦ 
COUNTY  ♦ 
COUNTY  • 
COUNTY  • 
COUNTY  ♦ 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  * 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 
COUNTY  • 


35001 C01 330 
35001 C01 340 
35001C01360 
35001 C0137D 
35001 C0138D 
35001 C0139D 
35001C0141D 
35001C0142D 
35001 C01 530 
35001 C01 61 D 
35001 C01 630 
35001 C0165D 
35001 C0186D 
35001 C0187D 
35001 C0189D 
35001 C01 930 
35001 C02750 
35001 C0287D 
35001C0289D 
35001 C02910 
35001 C0293D 
35001 C0300D 
35001 C0307D 
35001 C0308D 
35001 C0309D 
35001 C0316D 
35001 C03 170 
35001 C0319D 
35001 C0325D 
35001 C0326D 
35001 C0327D 
35001 C03280 
35001 C03290 
35001C0331D 
35001 C0332D 
35O01C0333D 
35001 C0336D 
35001 C03370 
35001 C0338D 
35001 C0339O 
35001C0341D 
35001 C03420 
35001 C03430 
35001 C03440 
35001 C035 ID 
35001C0354D 
35001 C0358D 
35001C0361D 
35001 C0362D 
35001 C0363D 
35001 C0364D 
35001 C03660 
35001 C0367D 
35001 C0376D 
35001 C0378D 
35001 C0384D 
35001 C0386D 
35001 C0401D 
35001 C0500D 
35001 C0507D 
35001 C0525D 


09/20/1 996 
09/20/1996 
09/20/1 996 
09/20/1996 
09/20/1 996 
09/20/1996 
09/20/1996 
09/20/1996 
09/20/1996 
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09/20/1 996 
09/20/1996 
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09/20/1996 
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09/20/1996 
09/20/1996 
09/20/1996 
09/20/1996 
09/20/1996 
09/20/1996 
09/20/1 996 
09/20/1996 
09/20/1  996 
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09/20/1 996 
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09/20/ 1996 
09/20/1996 
09/20/1996 
09/20/1996 
09/20/1996 
09/20/1996 
09/20/1996 
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bERNALILLO  COUNTY  • 
BERNAULLO  COUNTY  • 
BERNAULLO  COUNTY  • 
BERNALILLO  COUNTY  • 
BERNAULLO  COUNTY  • 
BERNAULLO  COUNTY  • 
BERNAULLO  COUNTY  • 
BERNALILLO  COUNTY  • 
BERNAULLO,  TOWN  OF 
BERNAUUO,  TOWN  OF 
BERNAULLO,  TOWN  OF 
CORRALES.  VILLAGE  OF 
CORRALES.  VILLAGE  OF 
CORRALES,  VILLAGE  OF 
CORRALES,  VILLAGE  OF 
CORRALES,  VILLAGE  OF 
CORRALES,  VILLAGE  OF 
CORRALES,  VILLAGE  OF 
CUBA,  VILLAGE  OF 
CUBA,  VILLAGE  OF 
CUBA,  VILLAGE  OF 
JEME2  SPRINGS,  VILLAGE  OF 
JEMEZ  SPRINGS,  VILLAGE  OF 
JEME2  SPRINGS,  VILLAGE  OF 
JEMEZ  SPRINGS,  VILLAGE  OF 
LOS  RANCHOS,  VILLAGE  OF 
LOS  RANCHOS,  VILLAGE  OF 
LOS  RANCHOS,  VILLAGE  OF 
LOS  RANCHOS,  VILLAGE  OF 
LOS  RANCHOS,  VILLAGE  OF 
LOS  RANCHOS,  VILLAGE  OF 
LOS  RANCHOS,  VILLAGE  OF 
RIO  RANCHO,  CITY  OF 
RIO  RANCHO,  CITY  OF 
RIO  RANCHO,  CITY  OF 
RIO  RANCHO,  CITY  OF 
RIO  RANCHO,  CITY  OF 
RIO  RANCHO,  CITY  OF 
RIO  RANCHO,  CITY  OF 
RIO  RANCHO,  CITY  OF 
RIO  RANCHO,  CITY  OF 

RIO  RANCHO,  CITY  OF 

RIO  RANCHO,  CITY  OF 

SAN  YSIDRO,  VILLAGE  OF 

SANEXJVAL  COUNTY 

SANDOVAL  COUNTY 

SANDOVAL  COUNTY 

SANDOVAL  COUNTY 

SANDOVAL  COUNTY 

SANDOVAL  COUNTY 

SANDOVAL  COUNTY 

SANDOVAL  COUNTY 

SANDOVAL  COUNTY 

SANDOVAL  COUNTY 

SANDOVAL  COUNTY 

SANDOVAL  COUNTY 

SANDOVAL  COUNTY 

SANDOVAL  COUNTY 

SANDOVAL  COUNTY 

SANDOVAL  COUNTY 

SANDOVAL  COUNTY 


35001 C0526D 

35001 C0527D 

35001 C0528D 

35001 C0529D 

35001 C053  ID 

35001 C0533D 

35001 C0S3SD 

35001 C0555D 

35043C0000 

35043C0906C 

35043C0908C 

35043COOOO 

35043C0904C 

35043C0911C 

35043CO912C 

35043C0913C 

35043C0914C 

35043C0951C 

35043C0000 

35043C0175C 

3S043C0250C 

35043C0000 

35043C0394C 

35043C0425C 

35043C0507C 

35001 COOOO 

35001 C01 090 

35001  con  60 

35001001170 

35001 C0118D 

35001001190 

35001 C0136D 

35043C0000 

35043C0800C 

35043C0892C 

35043C0894C 

35043C0900C 

35043C0902C 

35043C0904C 

35043C0911C 

35043C091 2C 

35043C0913C 

35043C0925C 

35043C0000 

35043COOOO 

35043C0025C 

35043C0075C 

35043CO10OC 

35043C0125C 

35043C0150C 

35043C0175C 

35043C0200C 

35043C0225C 

35043C0250C 

35043C0275C 

35043C0300C 

35043C0325C 

35043C0350C 

35043C0375C 

35043C0392C 

35043C0394C 


09/20/1  996 

09/20/1996 

09/20/1996 

09/20/1 996 

09/20/1996 

09/20/1 996 

09/20/1996 

09/20/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/J6/1996 

07/16/1996 

07/16/1396 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

09/20/1996 

09/20/1996 

09/20/1996 

09/20/1996 

09/20/1996 

09/20/1996 

09/20/1 996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/1 6/1 996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 

07/16/1996 
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NEW  MEXICO 
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NEW  MEXICO 
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NEW  MEXICO 

06 
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NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

o« 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

NEW  MEXICO 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

TEXAS 

06 

TEXAS 

06 

TEXAS 

06 

TEXAS 

06 

TEXAS 

SANDOVAL  COUNTY  35043C0400C  07/16/1996 

SANDOVAL  COUNTY  35043C0401C  07/16/1996 

SANDOVAL  COUNTY  35043C0403C  07/16/1996 

SANDOVAL  COUNTY  35043C0411C  07/16/1996 

SANDOVAL  COUNTY  35043C0425C  07/16/1996 

SANDOVAL  COUNTY  35043C0450C  07/16/1996 

SANDOVAL  COUNTY  35043C0475C  07/16/1996 

SANDOVAL  COUNTY  35043C0500C  07/16/1996 

SANDOVAL  COUNTY  35043C0507C  07/16/1996 

SANDOVAL  COUNTY  35043C0508C  07/16/1996 

SANDOVAL  COUNTY  35043C0509C  07/16/1996 

SANDOVAL  COUNTY  35043C0516C  07/16/1996 

SANDOVAL  COUNTY  35043C0518C  07/16/1996 

SANDOVAL  COUNTY  35043C0525C  07/16/1996 

SANDOVAL  COUNTY  35043C0550C  07/16/1996 

SANDOVAL  COUNTY  35043C0575C  07/16/1996 

SANDOVAL  COUNTY  35043C060OC  07/16/1996 

SANDOVAL  COUNTY  35043C0625C  07/16/1996 

SANDOVAL  COUNTY  35043C0650C  07/16/1996 

SANDOVAL  COUNTY  35043C0675C  07/16/1996 

SANDOVAL  COUNTY  35043CO70OC  07/16/1996 

SANDOVAL  COUNTY  35043C0725C  07/16/1996 

SANDOVAL  COUNTY  35043C0750C  07/16/1996 

SANDOVAL  COUNTY  35043C0775C  07/16/1996 

SANDOVAL  COUNTY  35043C0800C  07/16/1996 

SANDOVAL  COUNTY  35043C0825C  07/16/1996 

SANDOVAL  COUNTY  35043C08S0C  07/16/1996 

SANDOVAL  COUNTY  35043C0875C  07/16/1996 

SANDOVAL  COUNTY  35043006920  07/16/1996 

SANDOVAL  COUNTY  35043C0900C  07/16/1996 

SANDOVAL  COUNTY  35043C0902C  07/16/1996 

SANDOVAL  COUNTY  35043C0904C  07/16/1996 

SANDOVAL  COUNTY  35043C0906C  07/16/1996 

SANDOVAL  COUNTY  35043C0908C  07/16/1996 

SANDOVAL  COUNTY  3S043C0912C  07/16/1996 

SANDOVAL  COUNTY  35043C0913C  07/16/1996 

SANDOVAL  COUNTY  35043C0914C  07/16/1996 

SANDOVAL  COUNTY  35043CO925C  07n6/1996 

SANDOVAL  COUNTY  35043C0950C  07/16/1996 

SIERRA  COUNTY'  3500710000  07/16/1996 

SIERRA  COUNTY*  350O71O485C  07/16/1996 

SIERRA  COUNTY*  3500710490C  07/16/1996 

SIERRA  COUNTY*  35007 10495C  07/16/1996 

SIERRA  COUNTY*  35007 1O50OC  07/16/1996 

TUERAS.  VILLAGE  OF  35001 COOOO  09/20/1996 

TUERAS,  VILLAGE  OF  35001 C03840  09/20/1996 

TUERAS,  VILLAGE  OF  35001 C0401D  09/20/1996 

TRUTH  OR  CONSEQUENCES.  CITY  OF     3500730005C  07/16/1996 

WILLIAMSBURG,  VILLAGE  OF  350O74OO01C  07/16/1996 

CHANDLER,  CITY  OF  4002370000  07/16/1996 

CHANDLER,  CITY  OF  4002370001 C  07/16/1996 

CHANDLER,  CITY  OF  4002370002C  07/16/1996 

LINCOLN  COUNTY  4004570000  07/16/1996 

LINCOLN  COUNTY  40045701006  07/16/1996 

LINCOLN  COUNTY  40045701 15B  07/16/1996 

LINCOLN  COUNTY  4O0457018OB  07/16/1996 

BAYTOWN,  CITY  OF  48201 C0745J  1 1  /06/1 996 

BAYTOWN,  CITY  OF  48201C0760J  11/06/1996 

BAYTOWN,  CITY  OF  48201 C0765J  1 1  /06/1 996 

BAYTOWN,  CITY  OF  48201 C0770J  11/06/1996 

BAYTOWN,  CITY  OF  48201 C0935J  11/06/1996 
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06 
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06 

TEXAS 

06 

TEXAS 

BAYTOWN,  CITY  OF  48201 C0955J  1 1  /06/1 996 

BAYTOWN,  CITY  OF  48201C0960J  11/06/1996 

BAYTOWN,  CITY  OF  4820 1 C0970J  1 1  /06/1 996 

BELLAIRE,  CITY  OF  48201C0855J  1 1/06/1 996 

BUNKER  HILL  VILLAGE,  CITY  OF  48201C0645J  1 1/06/1996 

CHATEAU  WOODS,  CITY  OF  48339C0000  1 2/ 1 9/ 1 996 

CHATEAU  WOODS,  CITY  OF  48339C0537F  12/19/1 996 

CHATEAU  WOODS,  CITY  OF  48339C054 IF  12/19/1 996 

CHELFORD  M.U.D.,  CITY  48201C0810J  11/06/1996 

CONROE,  CITY  OF  48339C0000  12/19/1996 

CONROE,  CITY  OF  48339C0238F  12/19/1996 

CONROE,  CITY  OF  48339C0239F  12/19/1996 

CONROE,  CITY  OF  48339C0359F  12/19/1996 

CONROE,  CITY  OF  48339C0360F  12/19/1996 

CONROE,  CITY  OF  48339C0367F  12/19/1996 

CONROE,  CITY  OF  48339C0370F  12/19/1996 

CONROE,  CITY  OF  48339C0376F  12/19/1996 

CONROE,  CITY  OF  48339C0377F  12/19/1996 

CONROE,  CITY  OF  48339C0378F  12/19/1996 

CONROE,  CITY  OF  48339C0379F  12/19/1996 

CONROE,  CITY  OF  48339C0383F  12/19/1996 

CONROE,  CITY  OF  48339C0385F  12/19/1996 

CONROE,  CITY  OF  48339C0386F  1 2/1 9/1 996 

CONROE,  CITY  OF  48339C0387F  12/19/1996 

CONROE,  aTY  OF  48339C0388F  12/19/1996 

CONROE,  CITY  OF  48339C0389F  12/19/1996 

CONROE.  CITY  OF  48339C0391F  12/19/1996 

CONROE,  CITY  OF  48339C039SF  12/19/1996 

COPPERAS  COVE,  CITY  OF  4801550005E  11/06/1996 

CUT 'N  SHOOT,  CITY  OF  48339C0000  12/19/1996 

CUT 'N  SHOOT,  CITY  OF  48339C0385F  12/19/1996 

CUT  'N  SHOOT,  CITY  OF  48339C0405F  1 2/1 9/1 996 

DALLAS  COUNTY  *  4801 650000  1 1  /20/ 1 996 

DALLAS  COUNTY  *  480165O150C  11/20/1996 

DEER  PARK,  CITY  OF  48201C0910J  1 1/06/1996 

DEER  PARK,  CITY  OF  48201CO92OJ  11/06/1996 

DEER  PARK,  CITY  OF  48201 C0930J  11/06/1996 

DEER  PARK,  CITY  OF  48201C0940J  11/06/1996 

EL  LAGO,  CITY  OF  48201C1085J  11/06/1996 

EL  LAGO,  CITY  OF  48201C1095J  11/06/1996 

FORT  BEND  COUNTY  M.U.O.  #2  48201C0e4OJ  1 1/06/1996 

GALENA  PARK,  CITY  OF  48201 C0695J  1 1  /06/1 996 

GALENA  PARK ,  CITY  OF  48201 C07 1 5 J  11  /06/ 1 996 

GALENA  PARK,  CITY  OF  48201 C0685J  1 1  A>6/1 996 

GALENA  PARK,  CITY  OF  48201 C0905J  1 1  /06/1 996 

GRAND  PRAIRIE,  CITY  OF  4854720000  1 1/20/1 996 

GRAND  PR/URIE,  CITY  OF  4854720010F  1 1/20/1 996 

GRAND  PRAIRIE,  CITY  OF  4854720015F  11/20/1996 

GRAND  PRAIRIE,  CITY  OF  4854720020F  1 1/20/1996 

GRAND  PRAIRIE,  CITY  OF  4854720030F  1 1/20/1 996 

GRAND  PRAIRIE,  CITY  OF  48547  20035G  1 1  /20/ 1 996 

HARRIS  COUNTY*  48201C0395J  11/06/1996 

HABRIS  COUNTY*  48201CO4O5J  11/06/1996 

HARRIS  COUNTY*  48201C0410J  11/06/1996 

HARRIS  COUNTY*  48201C0415J  11/06/1996 

HARRIS  COUNTY*  48201C0420J  11/06/1996 

HARRIS  COUNTY* '  48201 C0430J  11/06/1996 

HARRIS  COUNTY*  48201C0435J  11/06/1996 

HARRIS  COUNTY  *  48201 C0440J  1 1  /06/ 1 996 

HARRIS  COUNTY*  48201C0455J  11/06/1996 

HARRIS  COUNTY  *  48201 C0460J  1 1  /06/1 996 


IMI 
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COUNTY* 
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COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 


48201 C0465J 
48201 C0470J 
48201 C0480J 
48201 C0485J 
48201 C0490J 
48201 C0495J 
48201  COS 05J 
48201  COS 10J 
48201C0515J 
48201 C0520J 
43201  COS 30J 
48201 C0S35J 
48201 C0540J 
48201 C0545J 
48201 C0SS5J 
48201 C056SJ 
48201 C0580J 
48201 C0585J 
48201  COS 90J 
48201 C059SJ 
48201 C0605J 
48201 C0610J 
48201 C061SJ 
48201 C0620J 
48201 C0630J 
48201C063SJ 
48201 C0680J 
48201 C0685J 
48201 C0705J 
48201C0710J 
48201 C0715J 
48201 C0720J 
48201 C0730J 
48201 C0735J 
48201 C0740J 
48201C074SJ 
48201C0755J 
48201 C0760J 
48201C076SJ 
48201 C0770J 
48201 C078SJ 
48201C080SJ 
48201C0810J 
48201 C0830J 
48201 C0840J 
48201 C0845J 
48201 C086SJ 
48201 C0905J 
48201 C0910J 
48201 C0930J 
48201 C0935J 
48201 C0940J 
48201 C0945J 
48201 C0955J 
48201 C0960J 
48201 C0965J 
48201 C0970J 
48201 CI 005 J 
48201C1010J 
48201 C1030J 
48201 CI 035 J 
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HARRIS  COUNTY* 
HARRIS  COUNTY* 
HARRIS  COUNTY* 
HARRIS  COUNTY* 
HARRIS  COUNTY* 
HARRIS  COUNTY* 
HARRIS  COUNTY* 
HARRIS  COUNTY* 
HARRIS  COUNTY* 
HARRIS  COUNTY* 
HEDWIG  VILLAGE,  CITY  OF 
HILSHIRE  VILLAGE,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON.  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 


48201 C1045J 
48201 C1055J 
48201 CI 060J 
48201 CI 065 J 
48201C1070J 
48201 C1080J 
48201 C1085J 
48201 C1090J 
48201C109SJ 
48201 CI 10SJ 
48201 C0645J 
48201 C0665J 
48201 C0395J 
48201C0405J 
48201C0410J 
48201 C0420J 
48201 C0430J 
48201 C0435J 
48201 C0440J 
48201C045SJ 
48201 C0460J 
48201C0465J 
48201 C0470J 
48201 C0480J 
48201 C048SJ 
48201 C0490J 
48201 C049SJ 
48201 C0505J 
48201 COS lOJ 
48201 C0S20J 
48201 C0530J 
48201 C0540J 
48201 C0585J 
48201 C0605J 
48201 C0610J 
48201 C0615J 
48201 C0620J 
48201 C0630J 
48201 C0635J 
48201 C0640J 
48201C0645J 
48201 C0655J 
48201 C0660J 
48201C0665J 
48201 C0670J 
48201 C0680J 
48201 C0685J 
48201 COS 90J 
48201 C0695J 
48201 C0705J 
48201C0710J 
48201 C0715J 
48201 C0720J 
48201 C074OJ 
48201 C0745J 
48201 C0785J 
48201 C0805J 
48201 COS 10J 
48201 C0e30J 
48201C0e35J 
48201 C0840J 
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11/06/1996 
11/06/1996 
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11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
11/06/1996 
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HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON.  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HUMBLE,  CITY  OF 

HUMBLE.  CITY  OF 

HUNTERS  CREEK  VILLAGE,  CITY  O 

HUNTERS  CREEK  VILLAGE,  CITY  O 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

JACINTO  CITY.  CITY  OF 

JACINTO  CITY,  CITY  OF 

JERSEY  VILLAGE,  CITY  OF 

JERSEY  VILLAGE,  CITY  OF 

JERSEY  VILLAGE,  CITY  OF 

KILGORE,  CITY  OF 

KILGORE,  CITY  OF 

LA  PORTE,  CITY  OF 

LA  PORTE,  CITY  OF 

LA  PORTE,  CITY  OF 

LA  PORTE,  CITY  OF 

LA  PORTE,  CITY  OF 

LA  PORTE,  CITY  OF 

LA  PORTE,  CITY  OF 

LA  PORTE,  CITY  OF 

LA  PORTE,  CITY  OF 

MAGNOUA,  TOWN  OF 

MAGNOLIA,  TOWN  OF 

MAGNOUA,  TOWN  OF 

MAGNOUA,  TOWN  OF 

MAGNOUA.  TOWN  OF 

MISSION  BEND  MUD.  #1 

MISSOURI  CITY,  CITY  OF 

MONTGOMERY  COUNTY* 

MONTGOMERY  COUNTY* 

MONTGOMERY  COUNTY* 

MONTGOMERY  COUNTY* 

MONTGOMERY  COUNTY* 


48201 C0845J 
48201 C0855J 
48201 C0860J 
48201 C0865J 
48201 C0870J 
48201 C0880J 
48201 C0885J 
48 201 COS 90 J 
48201 C0895J 
48201 C0905J 
48201 COS 10J 
48201C0915J 
48201 C0920J 
48201 C0930J 
48201 C0935J 
48201 C0940J 
48201 C0985J 
48201C1005J 
48201  CI  01 OJ 
48201C1030J 
48201 C1035J 
48201C1055J 
48201 C1060J 
48201 C1070J 
48201C1080J 
48201 C1090J 
48201 C0485J 
48201 C0505J 
48201 C0645J 
48201 C0665J 
4801800000 
4801800005B 
4801 80001  SB 
48201C0695J 
48201 C0715J 
48201 CO440J 
48201 C0630J 
48201 C0635J 
4802630000 
4802630004D 
48201 C0740J 
48201 C0930J 
48201C0935J 
48201 C0940J 
48201 C0945J 
48201 C0955J 
48201C0965J 
48201 C1085J 
48201 CI 105J 
48339C0O0O 
48339C0459F 
48339C0460F 
48339C0478F 
48339C0480F 
48201C0810J 
48201C0845J 
48339C0000 
48339C0015F 
48339C0030F 
48339C0035F 
48339C0040F 
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MONTGOMERY 
MONTGOMERY 
MONTGOMERY 
MONTGOMERY 
MONTGOMERY 
MONTGOMERY 
MONTGOMERY 
MONTGOMERY 
MONTGOMERY 
MONTGOMERY 


COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
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COUNTY* 
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COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 


48339C0O45F 
48339C0055F 
48339C0065F 
48339C0070F 
48339C0090F 
48339C0095F 
48339C0115F 
48339C01 20F 
48339C0140F 
48339C0155F 
48339C0160F 
48339C0170F 
48339C0180F 
48339C0185F 
48339C0189F 
48339C0190F 
48339C0195F 
48339C0205F 
48339C0210F 
48339C0215F 
48339C0230F 
48339C0235F 
48339C0236F 
48339C0237F 
48339C0238F 
48339C0239F 
48339C0245F 
48339C025SF 
48339C0265F 
48339C0270F 
48339C0290F 
48339C0310F 
48339C0320F 
48339C0330F 
48339C0335F 
48339C0340F 
48339C0345F 
48339C0355F 
48339C0359F 
48339C0360F 
48339C0365F 
48339C0367F 
48339C0370F 
48339C0376F 
48339C0377F 
48339C0378F 
48339C0379F 
48339C0383F 
48339C0385F 
48339C0386F 
48339C0387F 
48339C0388F 
48339C0389F 
48339C0391F 
48339C0395F 
48339C0405F 
48339C0410F 
48339C0415F 
'48339C0420F 
48339C0430F 
48339C0435F 


12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
12/19/1996 
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MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY*  • 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY,  CITY  OF 
MONTGOMERY,  CITY  OF 
MONTGOMERY,  CITY  OF 
MORGANS  POINT,  CITY  OF 
MORGANS  POINT,  CITY  OF 
NASSAU  BAY,  CITY  OF 
OAK  RIDGE  NORTH,  CITY  OF 


48339C0440F 

48339C0445F 

48339C0459F 

48339C0460F 

48339C0470F 

48339C0478F 

48339C0480F 

48339C0485F 

48339C0489F 

48339C0490F 

48339C0495F 

48339C0505F 

48339C0510F 

48339C0515F 

48339C0520F 

48339C0529F 

48339C0530F 

48339C0533F 

48339C0535F 

48339C0537F 

48339C0539F 

48339C0540F 

48339C0541F 

48339C0543F 

48339C0545F 

48339C0555F 

48339C0560F 

48339C0565F 

48339C0570F 

48339C0579F 

48339C0580F 

48339C0S81F 

48339C0582F 

48339C0583F 

48339C0584F 

48339C0587F 

48339C0590F 

48339C0591F 

48339C0592F 

48339C0595F 

48339C0605F 

48339C0611F 

48339C0615F 

48339C0635F 

48339C0655F 

48339C0660F 

48339C0680F 

48339C0685F 

48339C0705F 

48339C0710F 

48339C0715F 

48339C0720F 

48339C0730F 

48339C0735F 

48339C0000 

48339C0189F 

48339C0195F 

48201C0945J 

48201C0966J 

48201 C1090J 

48339C0000 


12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

V2/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

11/06/1996 

11/06/1996 

11/06/1996 

12/19/1996 
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06 
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06 
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06 

TEXAS 

06 

TEXAS 

06 

TEXAS 

06 

TEXAS 

OAK  RIDGE  NORTH,  CITY  OF  48339C0537F  1 2/1 9/1 996 

OAK  RIDGE  NORTH,  CITY  OF  48339C0S39F  1 2/1 9/1 996 

PANORAMA  VILLAGE,  CITY  OF  48339C0000  1 2/1 9/1 996 

PANORAMA  VILLAGE,  CITY  OF  48339C0238F  1 2/1 9/1 996 

PANORAMA  VILLAGE,  CITY  OF  48339C0360F  1 2/1 9/1 996 

PANORAMA  VILLAGE,  CITY  OF  48339C0376F  1 2/1 9/1 996 

PASADENA.  CITY  OF  48201 C0905J  1 1  /06/1 996 

PASADENA,  CITY  OF  48201C0910J  11/06/1996 

PASADENA,  CITY  OF  48201C0915J  11/06/1996 

PASADENA,  CITY  OF  48201C0920J  11/06/1996 

PASADENA,  CITY  OF  48201C0940J  11/06/1996 

PASADENA,  CITY  OF  48201C094SJ  11/06/1996 

PASADENA,  CITY  OF  48201C1080J  11/06/1996 

PASADENA,  CITY  OF  48201C1085J  11/06/1996 

PASADENA,  CITY  OF  48201C1090J  11/06/1996 

PASADENA,  CITY  OF  48201C1105J  11/06/1996 

PATTON  VILLAGE,  VILLAGE  OF  48339C0000  1 2/1 9/1 996 

PATTON  VILLAGE,  VILLAGE  OF  48339C0579F  12/19/1 996 

PATTON  VILLAGE,  VILLAGE  OF  48339C0583F  12/19/1 996 

PATTON  VILLAGE,  VILLAGE  OF  48339C0584F  1 2/1 9/1 996 

PEARLAND,  CITY  OF  48201C1045J  11/06/1996 

PEARLAND,  CITY  OF  48201C1055J  11/06/1996 

PEARLAND,  CITY  OF  48201C1065J  11/06/1996 

PINEY  POINT  VILLAGE.  CITY  OF  4*20K:0645J  1 1  /06/1 996 

PINEY  POINT  VILLAGE,  CITY  OF  48201 C0835J  1 1/06/1996 

ROMAN  FOREST,  TOWN  OF  48339C0000  12/19/1996 

ROMAN  FOREST,  TOWN  OF  48339C0583F  12/19/1996 

ROMAN  FOREST,  TOWN  OF  48339C0584F  12/19/1996 

ROMAN  FOREST,  TOWN  OF  48339C0591F  12/19/1996 

ROMAN  FOREST,  TOWN  OF  48339C0592F  12/19/1996 

ROMAN  FOREST,  TOWN  OF  48339C0611F  12/19/1996 

SEABROOK,  CITY  OF  48201C1085J  11/06/1996 

SEABROOK,  CITY  OF  48201C109SJ  11/06/1996 

SEABROOK,  CITY  OF  48201C1105J  11/06/1996 

SHENANDOAH,  TOWN  OF  48339C0000  12/19/1996 

SHENANDOAH,  TOWN  OF  48339C0529F  12/19/1996 

SHENANDOAH,  TOWN  OF  48339C0537F  12/19/1996 

SHOREACRES,  CITY  OF  48201C1085J  11/06/1996 

SHOREACRES,  CITY  OF  48201C1 105J  1 1/06/1996 

SOUTH  HOUSTON,CrrY  OF  48201 C0915J  11/06/1996 

SOUTHSIDE  PLACE,  CITY  OF  48201 C0855J  1 1  /06/1 996 

SOUTHSIDE  PUVCE,  CITY  OF  48201 CO860J  1 1  /06/1 996 

SPLENOORA,  CITY  OF  48339C0000  12/19/1996 

SPLENDORA,  CITY  OF  48339C0581F  12/19/1996 

SPLENDORA,  CITY  OF  48339C0582F  12/19/1996 

SPLENDORA,  CITY  OF  48339C0583F  12/19/1996 

SPRING  VALLEY,  CITY  OF  48201 C0645J  11/06/1996 

SPRING  VALLEY,  CITY  OF  48201 C0665J  1 1/06/1 996 

STAFFORD,  CITY  OF  48201 C084SJ  11/06/1996 

STAGECOACH,  CITY  OF  48339C0000  12/19/1996 

STAGECOACH,  CITY  OF         ~  48339C0489F  12/19/1996 

STAGECOACH,  CITY  OF  48339C0490F  12/19/1996 

STAGECOACH,  CITY  OF  48339C0495F  12/19/1996 

TAYLOR  LAKE  VILLAGE,  CITY  OF  48201C108OJ  1 1/06/1996 

TAYLOR  LAKE  VILLAGE,  CITY  OF  48201C1085J  11A)6/1996 

UVALDE  COUNTY*  4806290000  08/16/1996 

UVALDE  COUNTY*                            -           4806290245C  08/16/1996 

UVALDE  COUNTY*  4806290335C  08/16/1996 

UVALDE,  CITY  OF  4806300000  08/16/1996 

UVALDE,  aTY  OF  4806300001 D  08/16/1996 

UVALDE,  CITY  OF  48O630O002D  08/16/1996 
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IOWA     . 

07 

IOWA 

07 

IOWA 

07 

IOWA 

07 

IOWA 

07 

IOWA 

07 

IOWA 

07 

IOWA 

UVALDE,  CITY  OF 

UVALDE.  CITY  OF 

WEBSTER.  CITY  OF 

WEBSTER.  CITY  OF 

WEST  UNIVERSITY  PLACE,  CITY  OF 

WEST  UNIVERSITY  PLACE,  CITY  OF 

WILLIS,  CITY  OF 

WILLIS,  CITY  OF 

WILLIS,  CITY  OF 

WILLIS,  CITY  OF 

WILLIS,  CITY  OF 

WILLOW  FORK  DRAINAGE  DISTRICT 

WILLOW  FORK  DRAINAGE  DISTRICT 

WOODBRANCH,  VILLAGE  OF 

WOODBRANCH,  VILLAGE  OF 

WOODBRANCH,  VILLAGE  OF 

WOODBRANCH,  VILLAGE  OF- 

WOODBRANCH,  VILLAGE  OF 

WOODLOCH.  VILLAGE  OF 

WOODLOCH,  VILLAGE  OF 

ALDEN,  CITY  OF 

ALDEN,  CITY  OF 

BARNUM,  CITY  OF 

BARNUM,  CITY  OF 

BOONE  COUNTY  • 

BOONE  COUNTY  • 

BOONE  COUNTY  * 

BOONE  COUNTY • 

BOONE  COUNTY  • 

BOONE  COUNTY  • 

BOONE  COUNTY  • 

BOONE  COUNTY  * 

BRADGATE.  CITY  OF 

BRADGATE.  CITY  OF 

CLAYTON  COUNTY  • 

CLAYTON  COUNTY  • 

CLAYTON  COUNTY  * 

DAKOTA  CITY,  CITY  OF 

DAKOTA  aTY,  CITY  OF 

DAYTON,  CITY  OF 

DAYTON,  CITY  OF 

DICKINSON  COUNTY  • 

DICKINSON  COUNTY  • 

DICKINSON  COUNTY  • 

DICKINSON  COUNTY  • 

DICKINSON  COUNTY  • 

DICKINSON  COUNTY  • 

ELKADER,  CITY  OF 

GREENE  COUNTY  • 

GREENE  COUNTY  • 

GREENE  COUNTY  • 

GREENE  COUNTY  • 

GREENE  COUNTY  • 

GREENE  COUNTY  * 

GREENE  COUNTY  • 

GREENE  COUNTY  • 

GUTHRIE  COUNTY  • 

GUTHRIE  COUNTY  • 

GUTHRIE  COUNTY  * 

GUTHRIE  COUNTY  • 

GUTHRIE  COUNTY  • 


48O630OOO3D 

4806300004D 

48201  CI 070J 

48201 C109OJ 

48201C0855J 

48201 C0860J 

48339C0000 

48339C0230F 

48339C0236F 

48339C0237F 

48339C0239F 

48201 COS95J 

48201 C0805J 

48339CO0OO 

48339C0579F 

48339C0583F 

48339C0587F 

48339C0591F 

48339COOOO 

48339C0583F 

190138   B 

1901389999B 

190528   A 

1905289999A 

1908460000 

1908460001 B 

19O84600O2B 

1908460003B 

1 9084600O4B 

1908460005B 

1 908460006B 

1908469999B 

190420  A 

1 904209999A 
1908580000 
1 908580003C 
1908580005C 

190421  A 

1 90421 9999A 

190565   A 

1905659999A 

1908640000 

1908640001 B 

1908640002B 

19086400036 

1908640004B 

190864g999B 

1900730001 C 

1908690000 

1 908690001 B 

1 908690002B 

19O8690O03B 

1908690004B 

1908690OO5B 

1 908690006B 

1908699999B 

1908710000 

190871 0001 B 

19087100028 

19O8710OO3B 

19O87100O4B 


08/16/1996 

08/16/1996 

11/06/1996 

11/06/1996 

11/06/1996 

11/06/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

11/06/1996 

11/06/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

12/19/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

O9/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

07/16/1996 

07/16/1996 

07/16/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

O9/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

07/16/1996 

09/01/1996 

09/01/1996 

O9/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 

09/01/1996 
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07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

GUTHRIE  COUNTY  • 
GUTHRIE  COUNTY  • 
GUTHRIE  COUNTY  • 
GUTHRIE  COUNTY  • 
MADISON  COUNTY* 
MADISON  COUNTY* 
MADISON  COUNTY* 
MADISON  COUNTY* 
MADISON  COUNTY* 
MADISON  COUNTY* 
MADISON  COUNTY* 
MADISON  COUNTY* 
MARTENSDALE,  CITY  OF 
MARTENSDALE,  CITY  OF 
MOORLAND,  CITY  OF 
MOORLAND,  CITY  OF 
PALO  ALTO  COUNTY* 
PALO  ALTO  COUNTY* 
PALO  ALTO  COUNTY* 
PALO  ALTO  COUNTY* 
PALO  ALTO  COUNTY* 
PATON,  CITY  OF 
PATON,  CITY  OF 
REASNOR,  CITY  OF 
REASNOR,  CITY  OF 
RUTLAND,  CITY  OF 
RUTLAND,  CITY  OF 
SOMERS,  CITY  OF 
SOMERS,  CITY  OF 
BARTON  COUNTY* 
BARTON  COUNTY* 
BARTON  COUNTY* 
BARTON  COUNTY* 
BARTON  COUNTY* 
BARTON  COUNTY* 
BARTON  COUNTY* 
BARTON  COUNTY* 
BARTON  COUNTY* 
BARTON  COUNTY* 
BARTON  COUNTY* 
BARTON  COUNTY* 
BURUNGTON,  CITY  OF 
GREAT  BEND,  CITY  OF 
GREAT  BEND,  CITY  OF 
GREAT  BEND,  CITY  OF 
GREAT  BEND,  CITY  OF 
GREAT  BEND,  CITY  OF 
GREAT  BEND,  CITY  OF 
ARNOLD,  CITY  OF 
ARNOLD,  CITY  OF 
ARNOLD.  CITY  OF 
ARNOLD,  CITY  OF 
ARNOLD,  CITY  OF 
ARNOLD,  CITY  OF 
AUGUSTA,  VILLAGE  OF 
AUGUSTA.  VILLAGE  OF 
AUGUSTA,  VILLAGE  OF 
COTTLEVILLE.  CITY  OF 
COTTLEVILLE,  CITY  OF 
COTTLEVILLE.  CITY  OF 
COTTLEVILLE.  CITY  OF 


1908710005B 
1908710006B 
1908710007B 
1908719999B 
1908870000 
1 908870001 B 
19088700e2B 
1908870003B 
1908870004B 
1908870005B 
1 908870006B 
1908879999B 
190524      A 
1905249999A 
1 90784      A 
1907849999A 
1908980000 
1 908980001 B 
1908980003B 
1 908980005B 
1 908989999B 
1 90397      A 
1 903979999A 
1 901 67      B 
1901679999B 
190422      A 
1 9042299g9A 
190344      A 
1903449999A 
2000160000 
20001 603 65C 
20001 60370C 
20001 60390C 
20001 60395C 
20001 60495C 
20001 60500C 
20001 60S05C 
20001 605 IOC 
20001 60525C 
20001 60530C 
20001 60535C 
2000630001 D 
2000190000 
20001 90005C 
20001 9O010C 
20001 9O015C 
20001 90020C 
20001 90025C 
2901880000 
2901 880001 C 
2901880002C 
2901880003C 
2901880004C 
290188000SC 
29183C0000 
29183C0500E 
29183C050SE 
29183C0000 
29183C0239E 
29183C0243E 
291 83C0244E 


09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
:  09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
09/01/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
09/20/1 996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
10/16/1996 
08/02/1996 
08/02/ 1996 
08/02/1996 
08/02/1996 
08/02/1996 
08/02/1996 
08/02/1996 


IMI 
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COTTLEVILLE,  CITY  OF 
COTTLEVILLE.  CITY  OF 
COTTLEVILLE.  CITY  OF 
DARDENNE  PRAIRIE,  TOWN  OF 
DARDENNE  PRAIRIE,  TOWN  OF 
DARDENNE  PRAIRIE,  TOWN  OF 
DARDENNE  PRAIRIE,  TOWN  OF 
DARDENNE  PRAIRIE,  TOWN  OF 
DARDENNE  PRAIRIE,  TOWN  OF 
FUNTHILL,  VILLAGE  OF 
FLINTHILL,  VILLAGE  OF 
FORISTELL,  CITY  OF 
FORISTELL.  CITY  OF 
FORISTELL,  CITY  OF 
HAVn  HEIGHTS,  CITY  OF 
HOWARD  COUNTY* 
HOWARD  COUNTY* 
JOSEPHVILLE,  VILLAGE  OF 
JOSEPHVILLE,  VILLAGE  OF 
LAKE  ST.  LOUIS,  CITY  OF 
LAKE  ST.  LOUIS,  CITY  OF 
LAKE  ST.  LOUIS.  CITY  OF 
LAKE  ST.  LOUIS,  CITY  OF 
LAWSON,  CITY  OF 
NEW  MELLE,  VILLAGE  OF 
NEW  MEUE,  VILLAGE  OF 
NEW  MELLE,  VILLAGE  OF 
O'FALLON,  CITY  OF 
O'FALLON,  CITY  OF 
OFALLON,  CITY  OF 
O'FALLON,  CITY  OF 
O'FALLON,  CITY  OF 
O'FALLON,  CITY  OF 
O'FALLON,  CITY  OF 
OFALLON,  CITY  OF 
O'FALLON,  CITY  OF 
O'FALLON,  CITY  OF 
O'FALLON,  CITY  OF 
OFALLON,  CITY  OF 
O'FALLON,  CITY  OF 
O'FALLON,  CITY  OF 
PORTAGE  DES  SIOUX,  CITY  OF 
PORTAGE  DES  SIOUX,  CITY  OF 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  * 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 


29183C0263E 

29183C0430E 

29183C0435E 

29183COOOO 

29183C0220E 

29183C0237E 

29183C0239E 

29183C0240E 

29183C0430E 

29183C0000 

29183C0205E 

29183COOOO 

29183C0180E 

29183C0190E 

2902770001B 

2901620000 

2901 6201 75C 

29183COOOO 

29183C0210E 

29183C0000 

29183C0215E 

29183C0220E 

29183C0240E 

2907050001 A 

29183C00O0 

29183C0385E 

29183C0405E 

29183C0OOO 

29183C0210E 

29183C0220E 

29183C0230E 

29183C0235E 

29183C0237E 

29183C0239E 

29183C0240E 

29183C0241E 

29183C0242E 

29183C0243E 

29183C0410E 

29183C0430E 

29183C0435E 

29183C0000 

29183C0150E 

29183C0OO0 

29183C0015E 

29183C0020E 

29183C0O40e 

29183C0065E 

29183C0070E 

29183C0100E 

29183C0125E 

29183C0150E 

29183C0180E 

29183C0185E 

29183C0190E 

29183C019SE 

29183C0205E 

29183C0210E 

29183C0215E 

29183C0220E 

29183C0230E 


08/02/1996 

08/0271996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

10/16/1996 

08/16/1996 

08/16/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1 996 

12A)5/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1 996 

08/02/1 996 

08/02/1996 

08/02/1 996 

08/02/1996 

08/02/1 996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1 996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1 996 

08/02/1 996 

08/02/1996 

08/02/1 996 

08/02/1996 

08/02/1 996 

08/02/1996 

08/02/1 996 

08/02/1996 

08/02/1 996 

08/02/1 996 

08/02/1 996 

08/02/1 996 

08/02/1 996 

08/02/1996 

08/02/1 996 

08/02/1 996 


07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 
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07 
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07 

MISSOURI 

07 

MISSOURI 
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07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  * 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  •, 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  * 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  * 
ST.  CHARLES  COUNTY  * 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  * 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  * 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  * 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES  COUNTY  • 
ST.  CHARLES,  CITY  OF 
ST.  CHARLES,  CITY  OF 
ST.  CHARLES,  CITY  OF 
ST.  CHARLES,  CITY  OF 
ST.  CHARLES,  CITY  OF 
ST.  CHARLES,  CITY  OF 
ST.  CHARLES,  CITY  OF 
ST.  CHARLES,  CITY  OF 
ST.  CHARLES,  CITY  OF 
ST.  CHARLES,  CITY  OF 
ST.  CHARLES,  CITY  OF 
ST.  CHARLES,  CITY  OF 
ST.  CHARLES,  CITY  OF 
ST.  PAUL,  CITY  OF 
ST.  PAUL,  CITY  OF 


29183C0235E 

29183C0237E 

29183C0239E 

29183C0240E 

29183C0241E 

29183C0242E 

29183C0243E 

29183C0244E 

29183C02S5E 

29183C0260E 

29183C0261E 

29183C0262E 

29183C0263E 

29183C0264E 

29183C0266E 

29183C0267E 

29183C0268E 

29183C0269E 

29183C0280e 

29183C0285E 

29183C0286E 

29183C0287E 

29183C0288E 

29183C032SE 

29183C0380E 

29183C0385E 

29183C0390E 

29183C0395E 

29183C0405E 

29183C0410E 

29183C0415E 

29183C0420E 

29183C0430E 

29183C0435E 

29183C0440E 

29183C0445E 

29183C04S1E 

29183C0452E 

29183C0455E 

29183C0456E 

29183C0457E 

29183C0460E 

29183C0465E 

29183C0500E 

29183C0505E 

29183C0510E 

29183C0000 

29183C0260E 

29183C0262E 

29183C0264E 

29183C0266E 

29183C0267E 

29183C0268E 

29183C0269E 

29183C028OE 

29183C0286E 

29183C0287E 

29183C0288E 

29183C0457E 

29183COOOO 

29183C0065E 


08/02/1  996 

08/02/1996 

08/02/1 996 

08/02/1 996 

08/02/1 996 

08/02/1 996 

08/02/1996 

08/02/1  996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1 996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1 996 

08/02/1996 

08/02/1 996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1 996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1 996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/ 1996 

08/02/1996 

08/02/1 996 

08/02/1996 

08/02/1996 

08/02/1 996 

08/02/1996 

08/02/1996 

06/02/1996 

08/02/1996 

08/02/1996 

08/02/1996 

Oe/02/1 996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1 996 

08/02/1996 

08/02/1 996 

08/02/1996 
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MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

MISSOURI 

07 

NEBRASKA 

07 

NEBRASKA 

06 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

ST.  PAUL,  CITY  OF 
ST.  PAUL,  CITY  OF 
ST.  PAUL,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
ST.  PETERS,  CITY  OF 
WELDON  SPRING  HEIGHTS, 
WELDON  SPRING  HEIGHTS, 
WELDON  SPRING  HEIGHTS, 
WELDON  SPRING,  CITY  OF 
WELDON  SPRING,  CITY  OF 
WELDON  SPRING,  CITY  OF 
WELDON  SPRING,  CITY  OF 
WELDON  SPRING,  CITY  OF 
WENTZVILLE,  CITY  OF 
WENT2VILLE,  CITY  OF 
WENTZVILLE,  CITY  OF 
WENTZVILLE,  CITY  OF 
WENTZVILLE,  CITY  OF 
WENTZVILLE,  CITY  OF 
WENTZVILLE,  CITY  OF 
WENTZVILLE.  CITY  OF 
WENTZVILLE,  CITY  OF 
WEST  ALTON,  TOWN  OF 
WEST  ALTON,  TOWN  OF 
WEST  ALTON,  TOWN  OF 
WEST  ALTON,  TOWN  OF 
WEST  ALTON,  TOWN  OF 
WEST  ALTON,  TOWN  OF 
CREIGHTON,  CITY  OF 
CREIGHTON,  CITY  OF 
FLATHEAD  COUNTY* 
FLATHEAD  COUNTY* 
FLATHEAD  COUNTY* 
FLATHEAD  COUNTY* 
FLATHEAD  COUNTY* 
FLATHEAD  COUNTY* 
FLATHEAD  COUNTY* 
MINERAL  COUNTY* 
MINERAL  COUNTY* 
MINERAL  COUNTY* 
MINERAL  COUNTY* 
MINERAL  COUNTY* 
MINERAL  COUNTY* 
MINERAL  COUNTY* 
MINERAL  COUNTY* 


29183C0210E 
29183C0230E 
29183C0240E 
29183COOOO 
29183C0235E 
29183C0241E 
29183C0242E 
29183C0243E 
29183C0244E 
29183C0255E 
29183C0260E 
29183C0261E 
29183C0262E 
29183C0263E 
29183C0264E 
29183C0266E 
29183C0268E 
29183C0435E 
29183C0451E 
29183C0462E 
>29183C0456E 
TOWN  OF     29183COOOO 
TOWN  OF     29183C0430E 
TOWN  OF     29183C0435E 
29183C0OOO 
29183C0430E 
29183C0435E 
29183C0451E 
29183C0455E 
29183C0000 
29183C0t80E 
29183C0185E 
29183C0190E 
29183C0195E 
29183C0205E 
29183C0210E 
29183C0215E 
29183C0220E 
29183C0000 
29183C0150E 
29183C0175E 
29183C0325E 
29183C0350E 
29183C0375E 
310360      A 
3103609999A 
3000230000 
30002318100 
3000231 8 20F 
300023 1830E 
300023 1840E 
300023 1845E 
3000232280E 
3001590000 
3001 590001 B 
3001590002B 
3001590005B 
3001590006C 
3001S90009B 
30015900108 
3001 59001 3B 


08/0271996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1 996 

08/02/1 996 

08/02/1  996 

08/02/1  996 

08/02/1 996 

08/02/1  996 

08/02/1996 

08/02/1 996 

08/02/1996 

08/02/1 996 

08/02/1996 

08/02/1996 

08/02/1996 

08/02/1 996 

08/02/1 996 

08/0271996 

08/02/1996 

08/0271  996 

08/02/1 996 

08/02/1996 

08/02/1 996 

08/02/1 996 

08/02/1 996 

08/02/1  996 

08/02/1 996 

08/0271 996 

08/02/1 996 

08/02/1 996 

08/0271 996 

08/02/1996 

08/02/1 996 

08/0271 996 

08/02/1 996 

08/02/ 1996 

08/0271996 

08/02/1996 

08/0271996 

08/0271 996 

08/0271996 

08/0271996 

09/01/1996 

09/01/1996 

10/16/1996 

10/16/1996 

10/16/1996 

10/16/1996 

10/16/1996 

10/16/1996 

10/16/1996 

11/01/1996 

11/01/1996 

11/01/1996 

11/01/1996 

11/01/1996 

11/01/1996 

11/01/1996 

11/01/1996 
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08 
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08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

MONTANA 

08 

UTAH 

08 

WYOMING 

09 

.  ARIZONA 

09 

ARIZONA 

09 

ARIZONA 

09 

ARIZONA 

09 

ARIZONA 

09 

ARIZONA 

09 

ARIZONA 

09 

ARIZONA 

09 

ARIZONA 

09 

ARIZONA 

09 

ARIZONA 

09 

ARIZONA 

09 

ARIZONA 

09 

ARIZONA 

09 

ARIZONA 

09 

ARIZONA 

09 
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Open  Meeting,  Technical  IMapping 
Advisory  Council 

AGBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  1,  the 
Federal  Emergency  Management  Agency 
gives  notice  that  the  following  meeting 
will  be  held: 

NAME:  Technical  Mapping  Advisory 
Council. 

DATES  OF  MEETING:  March  27. 1997. 
PLACES:  The  meeting  will  be  held  via 
teleconference  through  the  FEMA 
teleconference  operator.  If  you  wish  to 
participate  you  must  fax  your  name  and 
the  telephone  number  where  you  can  be 
reached  on  the  date  and  time  indicated. 
Fax  this  information  to  (202)  646-4596. 
TMMES:  11:00  a.m.  to  3  p.m.  EDT. 
PROPOSED  AGENDA:  Topics  to  be 
discussed  include  Finalizing  the  minutes 
from  the  previous  meeting.  National 
Flood  Insurance  Program  map 
distribution  and  map  accuracy  issues, 
and  finalizing  the  agenda  for  the  face-to- 
face  meeting  of  the  Council  scheduled 
for  May  21, 1997. 

STATUS:  This  teleconference  is  open  to 
the  public. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Michael  K.  Buckley,  FE,  Federal 
Emergency  Management  Agency.  500  C 
Street  SW.,  Room  421,  Washington,  DC 
20472;  telephone  (202)  646-2756  or  by 
fax  as  noted  above. 

Dated:  March  11,  1997. 

Richard  W.  Krimm. 

Executive  Associate  Director,  Mitigation 
Directorate. 

(PR  Doc.  97-6911  Filed  3-18-97;  8:45  ami 
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FEDERAL  HOUSING  RNANCE  BOARD 
(No.97-ai) 

Statement  of  Policy:  Financial 
Managen>ent  Policy  for  the  Federal 
Home  Loan  Banks 

AQBICY:  Federal  Housing  Finance 
Board. 

ACTION:  Policy  statement. 

nummary:  The  Board  of  Directors  of  die 
Federal  Housing  Finance  Board 
(Finance  Board)  is  proposing  to  adopt  as 
a  statement  of  policy  the  "Financial 
Management  Policy  For  The  Federal 
Home  Loan  Bank  System"  (FMP).  The 
Finance  Board  is  publishing  the  policy 
statement  with  only  minor  changes  from 


the  existing  version  of  the  FMP.  and  is 

soliciting  public  comments  on  the  FMP 

for  a  period  of  30  days. 

DATES:  The  Finance  Board  will  accept 

comments  on  the  FMP  until  April  18. 

1997. 

ADDRESSES:  Mail  comments  to  Elaine  L. 
Baker.  Executive  Secretary,  Federal 
Housing  Finance  Board,  1777  F  Street, 
N.W.,  Washington,  D.C.  20006. 
Comments  will  be  available  for  public 
inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
R.  Crowley,  Senior  Attorney,  Office  of 
General  Counsel.  (202)  40&-2990,  or 
Julie  Paller,  Senior  Financial  Analyst, 
(202)  408-2842,  Federal  Housing 
Finance  Board.  1777  F  Street.  N.W., 
Washington.  D.C.  20006. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  FMP  provides  a  framework 
within  which  the  Federal  Home  Loan 
Banks  (Banks)  may  implement  their 
financial  management  strategies  in  a 
prudent  and  responsible  manner.  The 
FMP  includes  a  series  of  guidelines 
relating  to  the  investment,  funding,  and 
hedging  practices  of  the  Banks,  as  well 
as  to  the  management  of  credit,  interest 
rate,  and  liquidity  risks.  Adhering  to  the 
guidelines  promotes  the  Banks'  ability 
to  accomplish  their  housing  finance  and 
community  development  missions 
while  generating  sufficient  income  to 
meet  their  various  financial  obUgations. 
The  FMP  has  evolved  from  a  series  of 
policies  and  guidelines  initially  adopted 
by  the  Finance  Board's  predecessor 
agency,  the  Federal  Home  Loan  Bank 
Board  (FHLBB).  The  FHLBB  had 
adopted  guidelines  comparable  to  the 
FMP  in  the  1970s  and  revised  them  a 
number  of  times  thereafter.  The  Finance 
Board  adopted  the  FMP  in  1991. 
consohdating  in  one  document  the 
previous  poUcies  on  funds  management, 
hedging,  and  interest  rate  swaps,  and 
adding  new  guidelines  on  management 
of  unsecured  credit  and  interest  rate 
risks. 

In  recent  years,  the  financial  markets 
and  the  Banks'  participation  in  those 
markets  have  evolved  considerably. 
Moreover,  Congress  has  altered  the 
statutory  provisions  governing  the 
Federal  Home  Loan  Bank  System 
(System),  principally  through  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989  (FIRREA), 
Public  Law  101-73. 103  Stat.  415 
(August  9,  1989).  As  a  consequence  of 
such  financial  and  legislative  changes, 
the  FHLBB  and  Finance  Board 
periodically  revised  their  financial 
policies  and  guidelines  so  that  the 
Banks  could  continue  to  manage  their 


finances  prudently,  profitably,  and  in 
furtherance  of  their  mission.  In 
undertaking  such  revisions  to  the  FMP 
and  its  predecessor  policies,  the  FHLBB 
and  Finance  Board  in  the  past  accepted 
informal  comments  from  the  Banks  as 
part  of  that  process.  In  some  instances, 
staff  of  the  Banks  submitted  proposals 
for  consideration  by  the  agency,  and  in 
other  instances  staff  of  the  Banks  and 
the  agency  worked  together  to  analyze 
the  existing  policies  and  to  suggest  ways 
in  which  they  could  be  revised  to  reflect 
the  changing  environment  in  which  the 
Banks  operate.  Such  informal  processes 
and  collaborative  efforts  reflected  the 
dual  regulatory  and  managerial 
responsibilities  exercised  by  the  FHLBB 
and  the  Finance  Board. 

More  recently,  however,  the  nature  of 
the  relationship  between  the  Finance 
Board  and  the  System  has  changed,  both 
as  a  result  of  the  changes  brought  about 
by  FIRREA  and  of  the  process  of 
devolution  undertaken  by  the  Finance 
Board.  As  a  result  of  the  Finance 
Board's  determination  to  devolve  to  the 
Banks  those  managerial  responsibilities 
that  are  not  vested  by  statute  in  the 
Finance  Board,  the  agency  has  assumed 
a  more  predominantly  regulatory  role 
with  respect  to  the  Banks.  The  Finance 
Board  intends  to  concentrate  its  efforts 
on  its  regulatory  role,  overseeing  the 
safety  and  soundness  of  the  Banks  and 
ensuring  that  they  adhere  to  their 
housing  finance  and  community 
development  missions.  In  light  of  the 
changes  in  its  role  and  its  relationship 
with  the  Banks,  the  Finance  Board  has 
determined  that  it  would  be  appropriate 
to  issue  the  FMP  as  a  statement  of 
agency  policy  and  to  solicit  comments 
on  the  FMP  from  the  public  at  large. 

n.  Statement  of  Policy 

The  Finance  Board  last  revised  and 
reissued  the  entire  FMP  in  July  1996, 
following  which  Banks  and  other  parties 
raised  several  interpretive  questions.  In 
the  version  of  the  FMP  that  is  being 
published  today  the  Finance  Board  is 
proposing  to  resolve  three  interpretive 
questions,  to  incorporate  into  the  FMP 
two  other  matters  that  the  Finance 
Board  has  addressed  previously  by 
separate  resolutions,  and  to  make  three 
additional  changes  that  the  Finance 
Board  deems  appropriate.  The 
publication  of  the  FMP  as  a  proposed 
policy  statement  shall  not  suspend  the 
effectiveness  of  the  version  of  the  FMP 
approved  by  the  Finance  Board  on  July 
3, 1996  pursuant  to  Resolution  No.  96- 
45.  nor  the  separate  revisions  approved 
on  December  6.  1996  by  Resolution  No. 
96-90  (relating  to  inflation-indexed 
consolidated  obligations)  or  on  January 
14. 1997  by  Resolution  No.  97-05 
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(relating  to  branch  and  agency  offices). 
The  Finance  Board  intends  to  consider 
the  comments  received  before  adopting 
this  proposed  revision  to  the  FMP, 
including  the  six  new  revisions 
described  below,  in  final  form. 

Branch  and  Agency  Offices 

As  part  of  the  July  1996  revisions  to 
the  FMp,  the  Finance  Board  revised  the 
definition  of  "eligible  financial 
institution"  to  exclude  the  U.S.  branch 
and  agency  offices  of  foreign 
commercial  banks.  Resolution  No.  96- 
45  (July  3. 1996).  In  January  1997.  the 
Finance  Board  reinstated  those  branch 
and  agency  offices  as  "eligible  financial 
institutions,"  provided  that  the  foreign 
commercial  bank  has  at  least  $250 
milUon  in  Tier  I  (or  tangible)  capital, 
can  be  designated  as  at  least  a  Level  III 
counterparty  under  the  FMP,  and  has  a 
country  risk  rating  of  not  lower  than  AA 
from  Thomson  Bankwatch.  Resolution 
No.  97-05  (January  14,  1997).  The 
Finance  Board  has  incorporated  the 
changes  from  Resolution  No.  97-05  into 
the  proposed  version  of  the  FMP, 
although  as  noted  above,  the  changes 
made  by  that  resolution  continue  in 
effect. 

Alternative  Funding  Sources 

Oq^n  annual  basis,  the  Finance 
Board  approves  the  authority  of  the 
Office  of  Finance  Board  (OF  Board)  to 
approve  the  issuance  of  System 
consolidated  obligations  (COs).  The 
Banks'  authority  to  participate  in  such 
debt  issuances  is  addressed  by  section 
IV.  of  the  FMP.  As  part  of  the  Finance 
Board's  approval  of  the  Office  of 
Finance  1997  Debt  Issuance 
Authorization,  the  Finance  Board  made 
three  changes  to  the  FMP  to  allow  the 
Banks  to  participate  in  the  debt  issues 
the  OF  Board  is  authorized  to  approve. 
Resolution  No.  96-90  (December  6, 
1996).  Those  changes  made  by 
Resolution  96-90  remain  in  effect  and 
are  included  in  the  version  of  the  FMP 
published  today. 

The  Banks  may  participate  in  COs  for 
which  the  coupon  or  principal  may  vary 
based  upon  the  movement  of  an  eligible 
financial  index.  The  first  change  to  the 
FMP  revised  the  definition  of  a  financial 
index  to  include  an  index  that  is 
sanctioned  by  a  national  government 
and  serves  as  an  aggregate  measure  of 
inflation,  including  those  indices 
derived  from  aggregate  measures  of 
economic  performance  and  prices.  This 
amendment  permitted  the  Banks  to 
participate  in  the  issuance  of  inflation- 
indexed  COs. 

Debt  issues  that  are  tied  to  a  financial 
index  pertaining  to  a  foreign  country  or 
that  are  denominated  in  a  foreign 


currency  are  subject  to  minimum 
sovereign  risk  rating  requirements.  The 
second  change  to  the  FMP  permitted  the 
use  of  sovereign  risk  ratings  from 
Moody's  or  Standard  &  Poor's  for 
countries  not  rated  by  Thomson 
Bankwatch  (Thomson).  All  three  rating 
agencies  focus  on  the  assessment  of 
political  and  economic  risk  and  their 
ratings  generally  tend  to  be  well 
correlated. 

The  third  change  to  the  FMP 
increased  the  minimum  sovereign  risk 
rating  required  from  Thomson  for  index 
and  currency  eligibility  from  A-  to  AA- 
in  order  to  conform  the  FMP  to  the 
practice  of  the  OF.  If  a  country  is  not 
rated  by  Thomson,  a  Sovereign  Risk 
Rating  for  long-term  bonds  or  deposits 
from  Moody's  of  not  lower  than  Aa3  or 
a  Sovereign  Risk  Rating  for  Foreign 
Currency  from  Standard  &  Poor's  of  not 
lower  than  AA-  may  be  used. 

Obligations  Guaranteed  by  the  United 
States 

The  investment  guidelines  of  the  FMP 
list  the  types  of  assets  that  are 
authorized  investments  pursuant  to 
Sections  11(g),  11(h),  or  16(a)  of  the 
Federal  Home  Loan  Bank  Act,  12  U.S.C. 
1431(g),  (h),  1436(a).  One  such  type  is 
any  marketable  obligation  issued  or 
guaranteed  by  the  United  States.  A 
question  has  been  raised  whether  this 
provision  encompasses  obligations  for 
which  the  principal  may  be  guaranteed 
by  the  United  States,  but  the  interest 
may  not  be  guaranteed  or  may  be 
guaranteed  only  in  part. 

The  version  of  the  FMP  approved  in 
J  991  provided  that  only  the  direct 
obligations  of  the  United  States  were 
authorized  investments.  In  1993,  the 
Finance  Board  broadened  the  provision 
to  include  obligations  guaranteed  by  the 
United  States.  The  inclusion  of 
obligations  guaranteed  by  the  United 
States  recognizes  that  the  full  faith  and 
credit  of  the  United  States  is  not  limited 
to  obligations  issued  by  the  United 
States  Treasury,  and  that  there  is  no 
difference  in  an  instrument's  credit  risk 
where  the  full  faith  and  credit  of  the 
United  States  is  pledged  through  a 
guaranty,  rather  than  directly.  The 
Finance  Board  is  proposing  to  revise 
Section  II.B.6.  of  the  Investment 
Guidelines  to  clarify  that  it  includes 
only  those  instruments  that  possess  the 
same  credit  risk  as  a  direct  obligation  of 
the  United  States,  meaning  that  the 
guaranty  must  extMid  to  both  the 
principal  and  interest  due  on  the 
obligation. 

Unsecured  Credit  Guidelines 

The  July  3, 1996  revisions  to  the  FMP 
made  separate  changes  to  the  Hedge 


Transactions  Guidelines  and  to  the 
Unsecured  Credit  Guidelines,  which 
have  prompted  a  question  about  the 
inter-relationship  of  those  provisions. 
Footnote  6  of  the  hedging  guidelines 
was  revised  to  include  among  the 
eligible  counterparties  certain  entities 
with  a  Moody's  rating  of  at  least  Baa  or 
a  Standard  &  Poor's  rating  of  at  least 
BBB,  but  only  if  transactions  with  those 
parties  result  in  no  unsecured  credit 
exposure  for  the  Bank.  The  Finance 
Board  also  revised  Section  VLB.  of  the 
Unsecured  Credit  Guidelines  to  exclude 
horn  the  definition  of  "unsecured 
extensions  of  credit"  certain  off-balance 
sheet  extensions  of  credit  that  are 
subject  to  a  specified  type  of  net  cross- 
collateral  agreement.  A  question  has 
been  raised  as  to  whether  the  two 
provisions  could  be  read  together  to 
allow  some  level  of  unsecured  credit 
exposure  to  triple-B  rated 
counterparties,  if  subject  to  the  required 
net  cross-collateral  requirement. 

In  making  those  revisions  to  the  FMP 
the  Finance  Board  intended  that  they  be 
applied  independently  of  each  other, 
and  that  transactions  vtrith  triple-B  rated 
counterparties  not  result  in  any 
unsecured  credit  exposure  to  the  Banks. 
The  Finance  Board  is  proposing  to 
revise  Section  VI.B.  of  the  Unsecured 
Credit  Guidelines  to  state  expressly  that 
the  only  off-balance  sheet  extensions  of 
credit  subject  to  a  net  collateral 
exchange  agreement  that  may  be 
deemed  not  to  be  unsecured  extensions 
of  credit  are  those  made  to  institutions 
that  meet  the  requirements  for  at  least 
a  Level  QI  counterparty,  as  defined 
within  the  Unsecured  Credit  Guidelines. 

Counterparty  Downgrade 

The  Unsecured  Credit  Guidelines 
provide  that  when  a  rating  agency 
places  a  Bank's  counterparty  on 
creditwatch  for  a  potential  downgrade 
the  Bank  should  treat  the  counterparty 
as  if  a  downgrade  actually  has  occurred. 
The  Finance  Board  is  proposing  to 
revise  Section  VI.C.2.f.  of  the  Unsecured 
Credit  Guidelines  to  clarify  that  for 
purposes  of  determining  the  remaining 
available  credit  line  for  on-balance  sheet 
Investment  purposes,  the  Bank  shall 
assume  that  the  agency  has  assigned  to 
the  counterparty  a  rating  at  the  next 
lower  notch,  for  example,  a  dowmgrade 
frt>m  A-1+  to  A-1 ,  A-1  to  A-2,  or  AA2 
to  AA3.  The  Finance  Board  expects  that 
a  Bank  would  assume  a  larger 
downgrade  than  the  minimum  required 
by  the  FMP,  if  warranted  by  the 
circumstances,  and  would  take  the 
appropriate  steps. 
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Interest  Rate  Risk  Guidelines:  Exclusion 
ofFIRREA  Cash  Flows  and  Other 
Amendments 

Internal  models  employed  by  the 
Banks  to  calculate  their  duration  of 
equity  have  become  increasingly 
sophisticated,  and  have  effectively 
supplanted  reliance  on  the  Finance 
Board's  internal  model  for  calculating 
duration  of  equity.  The  models 
currently  used  by  the  Banks  have  the 
capacity  to  discount  cash  flows 
associated  with  various  assets  and 
liabilities  at  rates  appropriate  to  the 
instrument.  For  these  reasons,  the 
Finance  Board  is  proposing  to  modify 
Sections  VII.B.l.  and  3.  of  the  Interest 
Rate  Risk  Guidelines  to:  (1)  Exclude 
specific  reference  to  the  CO  cost  curve 
as  an  appropriate  uniform  discounting 
methodology,  and  (2)  provide  that 
duration  of  equity  calculations  should 
be  performed  by  the  Banks  employing 
calculation  methods  and  assumptions 
that  reasonably  capture  the  interest  rate 
risks  inherent  in  their  on-and  off- 
balance  sheet  activities. 

In  addition,  the  Finance  Board  is 
proposing  to  revise  Section  VII.B.4.  to 
exclude  the  REFCorp  and  AHP  cash 
flows  from  Bank  duration  of  equity 
calculations.  The  System  pays  $300 
million  annually  for  interest  on  the 
REFCorp  bonds,  with  each  Bank's 
portion  determined  by  a  two-part 
formula.  Initially,  each  Bank  pays  20 
percent  of  its  net  income  (first  round). 
If  the  aggregate  of  those  payments  yields 
less  than  $300  million,  each  Bank  pays 
an  additional  amount  based  on  its  share 
of  System  advances  to  institutions 
insured  by  the  Savings  Association 
Insurance  Fund  (second  round).  The 
annual  AHP  payment  is  the  greater  of 
$100  million  or  10  percent  of  System 
net  income. 

When  the  FMP's  interest  rate  risk 
guidelines  were  first  implemented  in 
1991,  the  REFCorp  and  AHP  payments 
were  not  included  in  the  cash  flows 
used  to  calculate  each  Bank's  duration 
of  equity.  Subsequently,  some  of  the 
Banks  concluded  that  it  was  appropriate 
to  include  the  REFCorp  and/or  AHP 
cash  flows  when  calculating  duration  of 
equity  and  measuring  interest  rate  risk. 
They  assumed  that  their  shares  of  the 
System's  obUgations  could  be 
considered  fixed  liabilities  represented 
by  fixed  annual  payments  or  cash 
outflows,  and  should  be  explicitly 
included  in  their  assetyiiability 
management.  When  the  FMP  was 
revised  in  1993.  the  Finance  Board 
required  that  each  Bank  report  its  cash 
flows  and  calculate  its  duration  of 
equity  both  with  and  without  the 
projected  cash  flows  which  represent 


the  Bank's  share  of  the  System's 
REFCorp  and  AHP  obligations.  The 
Finance  Board,  in  Decision 
Memorandum  No.  94-DM-48  dated 
November  10,  1994,  indicated  that  when 
measuring  individual  Bank  compliance 
with  the  FMP's  interest  rate  risk  limits, 
it  would  take  into  consideration  the 
Bank's  determination  to  include  or 
exclude  the  FIRREA  cash  flows  in  its 
interest  rate  risk  management  strategies. 

With  the  growth  in  System  income 
since  1993,  however,  an  increasing 
share  of  the  total  REFCorp  payment  is 
generated  by  the  first  round  of  the 
formula.  In  1996,  the  amount  of  the 
obligation  generated  by  the  second 
round  represented  only  eight  percent  of 
the  total  REFCorp  payment.  By 
comparison,  in  1995,  1994  and  1993  the 
second  round  share  represented  17.  30, 
and  40  percent  of  the  total,  respectively. 
In  1996,  Mch  Bank's  contribution  to  the 
AHP  represented  10  percent  of  its 
income. 

As  System  income  increases,  the 
percentage  of  income  each  Bank  pays  to 
REFCorp  and  AHP  will  converge  to  the 
System  average.  To  the  extent  that  the 
REFCorp  and  AHP  obUgations  represent 
a  fixed  percentage  of  each  Bank's 
income,  they  are.  in  effect,  a  tax,  which 
ordinarily  is  not  considered  when 
estimating  a  Bank's  duration  and  market 
value  of  equity.  Because  the  percentage 
paid  by  each  Bank  is  currently  very 
close  to  the  System  average  (no  Bank 
paid  more  than  1.1  percent  more  or  less 
than  the  System  average  in  1996),  the 
Finance  Board  considers  it  appropriate 
to  treat  the  payment  as  if  it  were  a  tax 
and  is  proposing  to  exclude  the 
REFCorp  and  AHP  cash  flows  from 
Bank  duration  of  equity  calculations. 
Any  Bank  that  exceeds  the  duration 
limits  as  a  result  of  this  change  will  be 
expected  to  develop  a  plan  for  returning 
to  compliance. 

Housing  and  Community  Development 
Investments 

The  Finance  Bo&rd  has  encouraged 
the  Banks  to  submit  proposals  to  engage 
in  pilot  programs  for  new  mission- 
related  activities.  The  Finance  Board 
has  determined  that  the  pilot  program 
structiu«  is  the  most  effective  way  to 
encourage  the  Banks  and  their  members 
to  test  the  viability  and  benefits  of  any 
new  activities  in  a  controlled  manner 
that  limits  the  risks  to  a  Bank  and  to  the 
System.  As  part  of  the  July  1996 
revisions  to  the  FMP,  the  Finance  Board 
established  a  detailed  set  of  criteria 
under  which  to  evaluate  any  such 
proposals.  The  Finance  Board  has 
employed  those  criteria  most  recently  in 
approving  pilot  programs  proposed  by 


the  New  York,  Atlanta,  and  Chicago 
Banks,  respectively. 

The  FMP  criteria  provide  that  any 
such  new  investments  to  support 
housing  and  community  development 
must:  (1)  Ensure  the  appropriate  levels 
of  expertise  and  controls  necessary  to 
manage  risk  and  preserve  the  triple-A 
rating;  (2)  ensure  that  the  Bank's 
involvement  assists  in  providing 
financing  that  may  not  otherwise  be 
available  or  may  be  available  only  on 
less  attractive  terms;  and  (3)  ensure  that 
the  investment  promotes,  or  does  not 
detract  from,  the  cooperative  nature  of 
the  System.  Prior  to  entering  into  such 
an  investment,  a  Bank  must  provide  a 
camplete  description  of  the 
contemplated  investment  activity, 
including  a  comprehensive  analysis  of 
how  the  above  criteria  are  fulfilled,  and 
must  obtain  from  the  Finance  Board 
written  confirmation  that  the  criteria 
have  been  satisfied. 

These  criteria  follow  closely  the 
criteria  recommended  by  the  General 
Accounting  Office  (GAO)  for  the 
consideration  of  new  products  and 
services  for  the  Banks.  GAO  Report  No. 
94-38,  at  pages  97-99.  The  GAO 
developed  six  criteria  for  evaluating 
proposals  for  new  products  and 
services,  which  it  viewed  as  necessary 
to  maintain  the  safety  and  soundness 
and  missions  of  the  System.  Those 
criteria  are:  (1)  Avoiding  competition 
with  members;  (2)  possessing  the 
expertise  to  conduct  the  new  activities 
profitably;  (3)  conforming  to  the  housing 
finance,  affordable  housing,  and 
community  development  missions;  (4) 
addressing  a  need  that  others  ara  not 
adequately  meeting;  (5)  pricing  the 
product  to  provide  an  adequate  rate  of 
return;  and  (6)  maintaining  the  System's 
triple-A  rating.  The  Finance  Board 
believes  that  die  FMP  criteria  are 
consistent  with  those  developed  by 
GAO  and  establish  a  prudent  analytical 
framework  within  which  to  evaluate 
proposals  from  the  Banks. 

Tne  text  of  the  proposed  FMP  follows: 

Federal  Hoiuing  Finance  Board — 
Statement  of  Policy 

Financial  Management  Policy  for  the 
Federal  Home  Loan  Bank  System 

I.  Policy  Ob)ective 

The  Federal  Housing  Finance  Board 
(Finance  Board)  Financial  Management 
Policy  (FMP)  for  the  Federal  Home  Loan 
Bank  System  has  been  established  to 
provide  a  framework  within  which  the 
Federal  Home  Loan  Banks  (Banks)  are 
allowed  to  implement  prudent  and 
responsible  financial  management 
strategies  that  a.ssist  them  in 
accomplishing  their  mission,  and  in 


generating  income  sufficient  to  meet 
their  financial  obligations,  in  a  safe, 
sound,  and  profitable  manner.  The 
specific  objectives  of  each  section  of  the 
FMP  are  listed  below. 

A.  Investment  Guidelines 

1.  Establish  policy  with  respect  to  the 
use  of  funds  not  required  for  the  Banks' 
advances  programs  or  operating 
requirements. 

2.  Specify  permissible  investment 
assets. 

3.  Establish  eligibility  requirements 
for  investment  counterparties. 

4.  Establish  requirements  with  respect 
to  the  characteristics  of  permissible 
investments. 

5.  Establish  limits  for  permissible 
investment  assets. 

B.  Liquidity  Guidelines 

1.  Implement  the  provisions  of  the 
Federal  Home  Loan  Bank  Act  (Act),  as 
amended,  with  respect  to  required 
deposit  reserves. 

2.  Establish  additional  liquidity 
requirements. 

3.  Specify  the  types  and 
characteristics  of  investment  assets 
which  may  be  used  to  satisfy  the  reserve 
and  liquidity  requirements. 

C.  Funding  Guidelines 

1.  Identify  authorized  funding 
sources. 

2.  Prescribe  the  conditions  under 
which  the  Banks  may  enter  into  non- 
U.S.  dollar  denominated  and  other  non- 
standard financing  arrangements. 

3.  Establish  individual  Bank  leverage 
limits. 

D.  Hedge  Transaction  Guidelines 

1.  Define  authorized  hedging 
transactions  and  counterparties. 

2.  Establish  requirements  and 
limitations  for  authorized  hedging 
transactions. 

3.  EstabUsh  a  framework  for  the 
valuation  and  collateralization  of 
interest  rate  swap  and  option 
transactions. 

4.  Establish  standards  for  hedge 
documentation. 

E.  Unsecured  Credit  Guidelines 

1.  Establish  minimum  standards  for 
counterparties  receiving  extensions  of 
unsecured  credit. 

2.  Establish  Umits  on  the  amount  of 
unsecured  credit  a  Bank  may  extend. 

3.  Establish  a  method  for  measuring 
unsecured  credit  risk. 

F.  Interest  Rate  Risk  Guidelines 

1.  Establish  limits  on  the  aggregate 
interest  rate  risk  a  Bank  may  incur. 

2.  Establish  a  method  for  measuring 
interest  rate  risk. 


G.  Implementation  Guidelines 

1.  Define  the  responsibilities  of  a 
Bank's  board  of  directors^  management, 
and  internal  audit  staff. 

2.  Define  the  responsibilities  of  the 
Federal  Housing  Finance  Board. 

II.  Investment  Guidelines 

A.  Purpose 

To  establish  policy  on  the  use  of 
funds  not  required  for  credit  programs 
or  operations,  to  explicitly  permit  the 
piuchase  of  mission-related  and  liquid 
assets,  and  to  provide  a  safe  and  sound 
mechanism  for  generating  income 
during  periods  of  reduced  credit 
demand  to  ensure  that  financial 
commitments  can  be  met  and  that 
dividends  can  be  maintained  at  levels 
sufficient  to  attract  and  retain  members. 
Each  Bank  will  be  responsible  for 
determining  the  extent  to  which  its 
investment  authority  will  be  used  to 
augment  income  frt}m  advances, 
consistent  with  Finance  Board 
regulations  and  poUcies. 

B.  Permissible  Investments 

To  the  extent  they  are  specifically 
authorized  under  Sections  11(g),  11(h)  or 
16(a)  of  the  Act,  or  to  the  extent  a  Bank 
has  determined  that  they  are  securities 
in  which  fiduciary  or  trust  funds  may 
invest  under  the  laws  of  the  state  in 
which  the  Bank  is  located,  the  following 
investments  are  permitted: 

1.  Overnight  and  term  funds,  that  on 
the  settlement  date  have  a  remaining 
term  to  maturity  not  exceeding  9 
months,  placed  with  eUgible  financial 
institutions.^ 

2.  Overnight  and  term  resale 
agreements,  that  on  the  settlement  date 
have  a  remaining  term  to  maturity  not 
exceeding  9  months,  with  eUgible 
counterparties,  using  for  collateral 
seciuities  which  are  eligible 
investments  under  this  section,  and 
Federal  Housing  Administration  (FHA) 
and  Veterans'  Administration  (VA) 
mortgages.^ 

3.  U.S.  dollar  deposits,  that  on  the 
settlement  date  have  a  remaining  term 
to  maturity  not  exceeding  9  months, 
placed  with  eligible  financial 
institutions. 

4.  Commercial  paper,  bank  notes,  and 
thrift  notes  traded  in  U.S.  financial 
markets  and  rated  both  P-1  by  Moody's 
and  A-1  by  Standard  &  Poor's,  that  on 
the  settlement  date  have  a  remaining 
term  to  maturity  not  exceeding  9 
months.' 

5.  Bankers'  acceptances,  drawn  on 
and  accepted  by  eligible  financial 
institutions,  that  on  the  settlement  date 
have  a  remaining  term  to  maturity  not 
exceeding  9  months. 


6.  Marketable  obligations  issued  or 
guaranteed  as  to  both  principal  and 
interest  by  the  United  States. 

7.  Marketable  direct  obligations  of 
U.S.  Government  Sponsored  Agencies 
and  Instrumentalities  for  which  the 
credit  of  such  institutions  is  pledged  for 
repayment  of  both  principal  and 
interest. 

8.  Securities  representing  an  interest 
in  pools  of  mortgages  (MBS)  issued, 
guaranteed  or  fully  insured  by  the 
Government  National  Mortgage 
Association  (GNMA),  the  Federal  Home 
Loan  Mortgage  Corporation  (FHLMC),  or 
the  Federal  National  Mortgage 
Association  (FNMA),  or  Collateralized 
Mortgage  Obligations  (CMOs),  including 
Real  Estate  Mortgage  Investment 
Conduits  (REMICs),  backed  by  such 
SGcuritlBS' 

9.  Other  MBS.  CMOs,  and  REMICs 
rated  Aaa  by  Moody's  or  AAA  by 
Standard  &  Poor's. 

10.  Asset-backed  securities 
collateralized  by  manufactured  housing 
loans  or  home  equity  loans  and  rated 
Aaa  by  Moody's  or  AAA  by  Standard  & 
Poor's. 

11.  Marketable  direct  obligations  of 
state  or  local  government  units  or 
agencies,  rated  at  least  Aa  by  Moody's 
or  AA  by  Standard  &  Poor's,  where  the 
purchase  of  such  obligations  by  a 
FHLBank  provides  to  the  issuer  the 
customized  terms,  necessary  liquidity, 
or  favorable  pricing  required  to  generate 
needed  funding  for  housing  or 
community  development. 

12.  Other  investments  that  support 
housing  and  community  development, 
provid^  that  prior  to  entering  into  such 
investments,  the  Bank: 

a.  ensures  the  appropriate  levels  of 
expertise,  establishes  policies, 
procedures,  and  controls,  and  provides 
for  any  reserves  required  to  effectively 
limit  and  manage  risk  exposure  and 
preserve  the  Bank's  and  the  System's 
triple-A  rating; 

D.  ensures  that  its  involvement  in 
such  investment  activity  assists  in 
providing  housing  and  community 
development  financing  that  is  not 
generally  available,  or  that  is  available 
at  lower  levels  or  under  less  attractive 
terms; 

c.  ensures  that  such  investment 
activity  promotes  (or  at  the  very  least, 
does  not  detract  from)  the  cooperative 
nature  of  the  System; 

d.  provides  a  complete  description  of 
the  contemplated  investment  activity 
(including  a  comprehensive  analysis  of 
how  the  above  three  requirements  are 
fulfilled)  to  the  Finance  Board;  and 

e.  receives  written  confirmation  from 
the  Finance  Board,  prior  to  entering  into 
such  investments,  that  the  above 
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investment  eligibility  standards  and 
requirements  have  been  satisfled. 

C.  LimJtations  on  Authorized 
Investments 

1.  Investments  in  other  than  U.S. 
Dollar  denominated  securities  are 
prohibited. 

2.  A  Bank  may  enter  into  agreements 
to  purchase  MBS.  CMOs.  REMICs,  and 
eligible  asset-backed  securities  so  long 
as  such  purchases  will  not  cause  the 
aggregate  book  value  of  such  securities 
held  by  the  Bank  to  exceed  300  percent 
of  the  Bank's  capital.  A  Bank  may  not 
increase  its  holdings  of  such  securities 
in  any  one  calendar  quarter  by  more 
than  50  percent  of  its  total  capital  at  the 
beginning  of  that  quarter.* 

3.  The  purchase  of  Interest  Only  or 
Principal  Only  stripped  MBS,  CMOs, 
REMICs,  and  eligible  asset-backed 
securities  is  prohibited. 

4.  The  purchase  of  residual  interest  or 
interest  accrual  classes  of  CMOs, 
REMICs,  and  eligible  asset-backed 
securities  is  prohibited. 

5.  The  purchase  of  fixed  rate  MBS, 
CMOs,  REMICs,  and  eligible  asset- 
backed  securities,  or  floating  rate  MBS, 
CMOs,  REMICs,  and  eligible  asset- 
backed  securities  that  on  the  trade  date 
are  at  rates  equal  to  their  contractual 
cap,  with  average  lives  that  vary  more 
than  six  years  under  an  assumed 
instantaneous  interest  rate  change  of 
300  basis  points,  is  prohibited. 

in.  Liquidity  Guidelines 

A.  Purpose 

To  implement  statutory  requirements 
and  to  ensure  each  Bank's  ability  to 
meet  potential  funding  needs  arising 
from  credit  demands,  deposit 
withdrawals,  and  debt  redemptions 
without  incurring  material  losses. 

B.  Statutory  Deposit  Reserve 
Requirements 

Each  Bank  is  required  to  maintain  an 
amount  equal  to  the  total  deposits 
received  from  its  members  invested  in: 

1.  Obligations  of  the  United  States. 

2.  Deposits  in  banks  or  trust 
companies  (as  defined  in  Finance  Board 
regulation)  which  are  eligible  financial 
institutions. 

3.  Advances  that  mature  in  5  years  or 
less  to  members. 

C.  Additional  Liquidity  Requirements 

1.  Each  Bank  is  required  to  maintain 
a  daily  average  liquidity  level  each 
month  in  an  amount  not  less  than: 

a.  20  percent  of  the  sum  of  its  daily 
average  demand  and  overnight  deposits 
and  other  overnight  borrowings  during 
the  month,  plus 


b.  10  percent  of  the  sum  of  its  daily 
average  term  deposits.  Consolidated 
Obligations  (COs)  and  other  borrowings 
that  mature  within  one  year. 

2.  Eligible  Investments:  The  following 
investments,  to  the  extent  permitted 
under  subsection  II.B,  are  eligible  for 
compliance  with  subsection  III.C.l 
liquidity  requirements: 

a.  Overnight  funds  and  overnight 
deposits,  as  otherwise  described  in 
subsection  II.B.l. 

b.  Resale  agreements,  which  mature  in 
3 1  days  or  less,  as  otherwise  described 
in  subsection  II.B.2. 

c.  Negotiable  certificates  of  deposit, 
bankers'  acceptances,  commercial 
paper,  bank  notes,  and  thrift  notes  as 
described  in  subsections  II.B. 3,  4,  and  5. 

d.  Marketable  obligations  of  the 
United  States  as  described  in  subsection 
II.B.6  which  mature  in  36  months  or 
less. 

e.  Marketable  direct  obligations  of 
U.S.  Government  Sponsored  Agencies 
and  Instrumentalities  as  described  in 
subsection  II.B. 7  which  mature  in  36 
months  or  less. 

f.  Cash  and  collected  balances  held  at 
Federal  Reserve  Banks  and  eligible 
financial  institutions,  net  of  member 
pass-throughs. 

3.  Limitation:  A  security  that  has  been 
pledged  under  a  repurchase  agreement 
cannot  be  used  to  satisfy  liquidity 
requirements. 

IV.  Funding  Guidelines 

A.  Purpose 

To  establish  parameters  for  the  use  of 
alternative  funding  sources  and 
structures  in  order  that  each  Bank  may 
fund  its  activities  in  a  prudent,  cost 
effective  manner. 

B.  Bank  Specific  Liabilities 

1.  Deposits:  A  Bank  may  accept 
deposits  from  members,  from  any 
institution  for  which  it  is  providing 
correspondent  services,  from  another 
Federal  Home  Loan  Bank,  and  from 
other  instrumentalities  of  the  United 
States,  subject  to  provisions  of  the  Act 
and  the  Finance  Board's  regulatory  and 
policy  requirements. 

2.  Federal  Funds:  A  Bank  may 
purchase  federal  funds  from  any 
financial  institution  that  participates  in 
the  federal  funds  market. 

3.  Repurchase  Agreements: 
Repurchase  agreements  requiring  the 
delivery  of  collateral  by  a  Bank  are 
permitted  with  any  Federal  Reserve 
Bank,  U.S.  Government  Sponsored 
Agencies  and  Instrumentalities,  primary 
dealers  recx)gnized  by  the  Federal 
Reserve  Bank  of  New  York,  eligible 
financial  institutions,  and  states  and 


municipalities  with  a  Moody's 
Investment  Grade  rating  of  1  or  2. 
Repurchase  agreements  not  requiring 
the  delivery  of  collateral  by  the  Bank 
may  be  entered  into  with  any  supplier 
of  hinds. 

C.  Consolidated  Obligations 

A  Bank  may  participate  in  COs,  so 
long  as  entering  into  such  transactions 
will  not  cause  the  Bank's  total  COs  and 
unsecured  liabilities,  as  defined  in 
Section  910.0  of  the  Finance  Board's 
regulations  (but  excluding  interBank 
loans),  to  exceed  20  times  the  Bank's 
total  capital.  Each  Bank  shall  make 
every  effort  to  manage  its  liabilities  and 
capital  to  ensure  compliance  with  the 
20:1  leverage  limit. 

1.  A  Bank  may  participate  in  the 
following  types  of  standard  debt  issues: 

a.  Debt  with  a  fixed  rate  and  fixed 
maturity,  in  either  coupon  or  discount 
form. 

b.  Debt  with  a  fixed  maturity  whose 
coupon  rate  may  vary  in  predetermined 
increments  or  based  upon  the 
movement  of  U.S.  Treasury  securities, 
U.S.  Dollar  LIBOR,  the  11th  District  Cost 
of  Funds  hidex.  or  FHLBank  COs. 

c.  Debt  whose  principal  may  be  called 
or  redeemed  in  whole  or  in  part  at  the 
discretion  of  the  Bank,  at  the  discretion 
of  the  investor,  or  based  upon  the 
movement  of  U.S.  Treasury  securities, 
U.S.  Dollar  LIBOR,  the  11th  District  Cost 
of  Funds  Index,  or  FHLBank  COs. 

d.  Debt  whose  principal  amortizes 
according  to  a  predetermined  schedule. 

e.  Debt  with  a  coupon  rate  that  may 
change  from  fixed  to  floating,  or  vice 
versa,  at  the  discretion  of  the  Bank, 
according  to  a  predetermined  schedule, 
or  based  upon  the  movement  of  one  or 
more  financial  indices. 

2.  A  Bank  may  also  participate  in  non- 
standard debt  issues,  some  examples  of 
which  are: 

a.  Debt  whose  coupon  may  vary  based 
upon  the  movement  of  an  eligible 
hnancial  index  (other  than  those 
identified  in  subsection  C.l.b.  above).' 

b.  Debt  whose  principal  is  subject  to 
redemption  in  whole  or  in  part,  based 
upon  the  movement  of  one  or  more 
eligible  financial  indices  (other  than 
those  identified  in  subsection  Cl.c. 
above). 

c.  Debt  whose  principal  balance  may 
increase  based  upon  the  movement  of 
one  or  more  eligible  financial  indices. 

d.  Debt  whose  coupon  may  vary  based 
upon  the  movement  of  two  or  more 
eligible  financial  indices,  including 
transactions  which  multiply  the  effect  of 
rate  changes. 

e.  Debt  denominated  in  a  currency 
other  than  U.S.  Dollars,  including  the 
Euro[)ean  Currency  Unit  (ECU),  whose 


exchange  rate  risk  relative  to  the  U.S. 
Dollar  can  be  effectively  hedged. 

3.  If  a  Bank  participates  in  a  debt 
issue  other  than  the  standard 
transactions  described  in  subsection  C.l 
above,  the  Bank  will  be  required  to  enter 
into  a  contemporaneous  hedging 
arrangement  that  allows  the  interest  rate 
and/or  basis  risk  to  be  passed  through 

to  the  hedge  counterparty,  unless  the 
Bank  is  able  to  document  that  the  debt 
will:  (a)  Be  used  to  fund  mirror-image 
assets  in  an  amount  equal  to  the  debt; 
or  (b)  offset  or  reduce  interest  rate  or 
basis  risk  in  the  Bank's  portfolio,  or 
otherwise  assist  the  Bank  in  achieving 
its  interest  rate  and/or  basis  risk 
management  objectives.  If  a  Bank 
participates  in  debt  denominated  in  a 
currency  other  than  U.S.  Dollars,  the 
currency  exchange  risk  must  be  hedged. 

4.  An  FHLBank  shall  not  directly 
place  consolidated  obligations  with 
another  FHLBank. 

V.  Hedge  Transaction  Guidelines 

A.  Purpose 

To  allow  the  implementation  of 
hedging  programs  that  control  the 
interest  rate  and  basis  risk  which  arises 
in  the  ordinary  course  of  business. 

B.  Permitted  Instruments  and  Strategies 

Long  and  short  positions  in  the  cash, 
forward,  futures,  and  option  markets 
(including  caps  and  floors),  and  the 
purchase  and  sale  of  interest  rate 
exchange  agreements  (swaps)  are 
permitted  if  they  assist  a  Bank  in 
achieving  its  interest  rate  and/or  basis 
risk  management  objectives.  Hedging 
strategies  must  be  explicitly  stated  at  the 
time  of  execution  and  adequate 
documentation  must  be  maintained 
during  the  life  of  the  hedge.  A  Bank  may 
also  enter  into  interest  rate  swaps  and 
options  with  a  member  to  facilitate  the 
member's  asset/liability  management 
strategies.  Speculative  use  of  hedging 
instruments  is  prohibited." 

C.  Hedging  With  Interest  Rate  Swaps 
and  Options  (Including  Caps  and 
Floors) 

1.  All  swaps  entered  into  by  a  Bank 
shall  be  governed  by  the  FMP. 

2.  Unsecured  credit  exposure 
resulting  from  interest  rate  swaps  and 
options  (as  defined  in  subsection  VLB.) 
is  governed  by  the  FMP's  Unsecured 
Credit  Guidelines. 

3.  Collateral  Requirements:  A  Bank 
shall  require  collateral  for  interest  rate 
swaps  and  options  from  those 
counterparties  (or  guarantors)  that,  on 
the  trade  date  of  the  transaction,  do  not 
qualify  for  unsecured  extensions  of 
credit,  and  for  risk  exposure  that,  on  the 


trade  date-of  the  transaction,  exceeds 
the  limits  for  unsecured  extensions  of 
credit  established  in  the  FMP.  (Each 
Bank's  board  of  directors  may  identify  a 
level  of  expKJSure  it  deems  material 
before  a  collateral  call  will  be  required, 
either  at  the  initiation,  or  throughout  the 
life,  of  a  hedge  agreement.  If  a  Bank 
chooses  to  identify  a  minimum 
collateral  call  level,  that  level  or  the 
method  for  calculating  it  must  be 
included  in  the  Bank's  policy,  as 
required  in  subsection  Vin.A.l.f.  of  the 
FMP.) 

a.  The  dollar  amount  of  collateral 
shall  be  determined  by  the  Bank 
commensurate  with  the  risk  undertaken 
and  shall  be  maintained  in  accordance 
with  the  requirements  of  the  Bank's 
agreement  with  the  counterparty. 

b.  Collateral  required  during  the  life 
of  the  transaction  shall  be  no  less  than 
the  market  value  of  the  swap,  as 
determined  by  the  Bank,  plus  net 
accrued  interest  due  to  the  Bank,  unless 
the  transaction  is  subject  to  a  net 
collateral  exchange  agreement  as 
described  in  subsection  VI.  B. 

c.  For  option  transactions  in  which 
the  Bank  is  a  potential  receiver  of 
payments,  a  minimum  initial  collateral 
maintenance  level  must  be  established 
that  is  no  less  than  the  market  value  of 
the  contract,  plus  amounts  due  to  the 
Bank  under  the  contract. 

d.  Collateral  agreements  entered  into 
by  a  Bank  that  are  not  required  by  the 
FKff  will  not  be  subject  to  FMP 
collateral  requirements. 

4.  A  Bank  may  enter  into  an 
unsecured  interest  rate  swap  or  option 
agreement  with  a  counterparty  that  does 
not  meet  the  minimum  credit  standards 
as  long  as  the  transaction  results  in  a  net 
reduction  of  credit  risk  arising  bom 
previously  existing  swap  or  option 
agreements  with  that  counterparty,  and 
a  master  agreement  executed  by  the 
Bank  and  the  counterparty  provides  for 
such  netting. 

5.  A  Bank  may,  for  hedging  purposes, 
enter  into  interest  rate  swap  agreements 
in  which  the  notional  principal  balance 
amortizes  based  upon  the  prepayment 
experience  of  a  specified  group  of  MBS 
or  the  behavior  of  an  interest  rate  index 
(Indexed  Principal  Swaps),  or  swap 
agreements  which  may  be  terminated  or 
extended  at  the  option  of  the  Bank  or  its 
counterparty  (swaptions). 

a.  Interest  rate  swaps  that  amortize 
according  to  the  behavior  of  Interest 
Only  or  Principal  Only  stripped  MBS/ 
CMOs/REMICs  are  prohibited. 

b.  Interest  rate  swaps  that  amortize 
according  to  the  behavior  of  residual 
interest  or  interest  accrual  classes  of 
CMOs  or  REMICs  are  prohibited. 


c.  Indexed  principal  swaps  that  have 
average  lives  that  vary  by  more  than  six 
years  under  an  assumed  instantaneous 
change  in  interest  rates  of  300  basis 
points  are  prohibit9d,  unless  they  are 
entered  into  in  conjunction  with  the 
issuance  of  COs  or  the  purchase  of 
permissible  investments  in  which  the 
interest  rate  risk  is  passed  through  to  the 
investor  or  counterparty. 

6.  In  addition  to  interest  rate  caps  and 
floors,  a  Bank  may  take  long  and  short 
hedge  positions  in  any  options  contract 
provided  that: 

a.  The  underlying  instrument  is  an 
investment  or  a  futures  contract 
permissible  under  this  policy. 

b.  The  hedge  is  constructed  such  that 
the  price  volatiUty  of  the  option 
position  is  consistent  with  the  price 
volatility  of  the  cash  instmment  being 
hedged  or  with  the  option  component  of 
that  instrument. 

c.  The  option  contract  is  traded  on  an 
organized  exchange  regulated  by  the 
Conunodity  Futures  Trading 
Commission  or  the  Securities  and 
Exchange  Commission:  or  through  a 
recognized  securities  dealer  which 
reports  its  position  regularly  to  the 
Federal  Reserve  Bank  of  New  York. 

7.  Docimientation: 

a.  Market  value  determinations  and 
subsequent  collateral  adjustments 
should  be  made,  at  a  minimum,  on  a 
monthly  basis. 

b.  Failure  of  a  counterparty  to  meet  a 
collateral  call  will  result  in  an  early 
termination  event. 

c.  Early  termination  pricing  and 
methodology  shall  be  detailed  in  all 
interest  rate  swap  and  option  contracts 
in  which  a  Bank  is  involved  as 
principal.  This  methodology  must 
reflect  a  reasonable  estimate  of  the 
market  value  of  the  swap  or  option  at 
termination.  Standard  International 
Swap  and  Derivatives  Association,  Inc. 
language  relative  to  early  termination 
pricing/methodology  may  be  used  to 
satisfy  this  requirement. 

d.  The  transfier  of  an  agreement  or 
contract  by  a  counterparty  shall  be  made 
only  with  the  consent  of  the  Bank. 

e.  Transactions  with  a  single 
counterparty  shall  be  governed  by  a 
single  master  agreement  when 
practicable. 

8.  Non-U.S.  Dollar  denominated 
swaps  are  authorized  only  to  convert 
matching  non-U.S.  Dollar  denominated 
debt  to  U.S.  Dollar  denominated  debt,  or 
to  offset  another  non-U.S.  Dollar 
denominated  swap. 
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D.  Hedging  in  the  Financial  Futures 
Markets: 

1.  Long  and  short  positions  in 
Rnancial  futures  may  be  used  for 
hedging  purposes  provided  that: 

a.  The  underlying  instrument  is  an 
investment  or  other  transaction 
permissible  under  this  poUcy. 

b.  The  price  of  the  futures  contract 
has  a  high  correlation  with  the  price  of 
the  cash  instrument  being  hedged. 

c.  The  futures  contract  is  traded  on  an 
organized  exchange  regulated  by  the 
Commodity  Futures  Trading 
Commission. 

2.  If  delivery  of  the  underlying 
security  will  cause  a  Bank  to  exceed  any 
investment  limitation  of  the  FMP,  the 
Bank  must  close  out  its  position  prior  to 
taking  delivery. 

3.  Any  Bank  with  a  position  which 
exceeds  5  percent  of  the  open  interest  in 
any  specific  futures  contract  month 
shall  report  that  position  to  the 
investment  desks  of  the  other  Banks  and 
to  the  Managing  Director  of  the  Finance 
Board  within  one  business  day  of  the 
initiation  of  the  position.  Notification 
shall  also  be  provided  when  such  a 
position  declines  below  5  percent. 


E.  Hedging  in  the  Cash  or  Forward 
Markets 

1.  The  purchase  or  sale  of  cash  market 
securities  for  either  regular  (cash)  or 
forward  delivery  is  permitted,  provided 
that: 

a.  Only  securities  that  are  permissible 
investments  under  this  policy  are  used. 

b.  The  price  of  the  cash  or  forward 
instrument  has  a  high  correlation  with 
the  price  of  the  instrument  being 
hedged. 

c.  Any  security  purchased  in  the  cash 
market  for  hedging  purposes  is  subject 
to  the  investment  limits  of  the  FMP. 

2.  Short  positions  in  instruments 
authorized  in  the  FMP,  the  purchase  of 
securities  under  resale  agreements,  and 
the  borrowing  of  securities  in 
connection  with  short  sales  is 
authorized  for  hedging  purposes. 

VI.  Unsecured  Credit  Guidelines 

A.  Purpose 

To  set  prudent  limits  on  unsecured 
credit  risk  arising  from  authorized 
investment  and  hedging  strategies. 

B.  Scope 

All  on-  and  off-balance  sheet 
extensions  of  credit,  in  which  the  value 
of  collateral  pledged  to  the  Bank  by  a 
counterparty  is  less  than  the  credit  the 


Bank  has  extended  to  that  counterparty. 
Off-balance  sheet  extensions  of  credit  to 
institutions  that  are  at  least  Level  III 
counterparties  (as  defined  in  section 
VI.C.2),  which  are  subject  to  a  net 
collateral  exchange  agreement  having 
prudent  limits  on  the  maximum  . 
allowable  levels  of  unsecured  credit 
exposure  as  approved  by  the  Bank's 
board  of  directors,  shall  not  be 
considered  unsecured  extensions  of 
credit.  (Inter-Bank  loans,  obligations  of 
an  FHLBank,  and  obligations  of.  or 
guaranteed  by,  the  United  States  are  not 
subject  to  the  requirements  of  this 
section.)  ^ 

C.  Eligibility  for  Unsecured  Extensions 
of  Credit 

1.  The  amount  of  unsecured  credit 
that  may  be  extended  to  individual 
counterparties  shall  be  commensurate 
with  the  counterparty's  credit  quality.  A 
counterparty's  credit  quality  shall  be 
determined  by  credit  ratings  of  the 
counterparty's  debt,  debt  securities,  or 
deposits. 

2.  Acceptable  Credit  Ratings:  A  Bank 
may  extend  unsecured  credit  to 
counterparties  assigned  the  following 
credit  ratings  at  the  transaction  trade 
date: 


Thomson 
Bankwatch 

IBCA 

Moody'^ 

Standard  & 
Poor's 

IDC 

Level  1  _ 

A 

A/B 

B 

B/C 

C 

A 

A/B 

B 

B«; 

C 

P-1    Aaa 

Aa 

A 

A-1     AAA 

AA 

A 

Atwve  190. 

165-190. 

140-164. 

Lev«lll  

Level  III  _ 

a.  With  respect  to  investments  in 
instruments  other  than  commercial 
paper,  bank  notes  and  thrift  notes, 
Thomson  Bankwatch  shall  be  the 
primary  short-term  rater;  i.e.,  a  short- 
term  rating  from  Moody's,  Standard  & 
Poor's,  IBCA  or  HX:  may  only  be  used 
if  the  counterparty  is  not  rated  by 
Thomson.  For  investments  other  than 
commercial  paper,  bank  notes,  or  thrift 
notes,  an  A-1  or  P-1  rating  from 
Standard  &  Poor's  or  Moody's  may  only 
be  used  to  determine  allowable  levels  of 
unsecured  credit  exposure  when  it  is  a 
stand-alone  rating  and  not  the  result  of 
credit  enhancement  of  a  counterparty's 
commercial  paper  issue.  For  long-term 
investments,  only  ratings  from  Moody's 
and  Standard  &  Poor's  may  be  used.  The 
use  of  short-  or  long-term  credit  ratings 
shall  be  appropriate  to  the  term  of  the 
transaction:  i.e.,  short-term  ratings  for 
transactions  with  a  maturity  equal  to  1 
year  or  less;  long-term  ratings  for 


transactions  with  a  maturity  greater  than 
1  year. 

b.  Single-A  and  double-A  ratings  from 
Moody's  and  Standard  &  Poor's  shall  be 
interpreted  to  include  the  full  range  of 
the  generic  rating  category  (e.g.,  single- 
A  will  include  A-  and  A3). 

c.  Rating  downgrades  of 
counterparties  shall  not  require  the 
liquidation  of  existing  positions. 

d.  A  Bank  will  have  discretion  to 
choose  the  rating  it  will  use  if  the  rating 
agencies  disagree  on  either  a 
counterparty's  long  or  its  short-term 
credit  rating. 

e.  In  the  event  of  a  split  rating  (i.e., 

a  counterparty  falling  into  different  FMP 
unsecured  credit  levels  based  on  its 
short-  and  long-term  ratings),  the  higher 
of  the  two  ratings  will  dictate  the  total 
amount  of  unsecured  credit  the  Bank 
may  extend  to  the  counterparty; 
however,  the  lower  of  the  two  ratings 
will  limit  the  allowable  credit  exposure 


to  the  counter]>arty  for  transactions  with 
maturities  governed  by  that  rating. 

f.  When  a  counterparty  is  placed  on 
creditwatch  for  potential  downgrade  by 
a  rating  agency,  the  Bank  shall:  (1)  For 
purposes  of  determining  the  remaining 
available  credit  line  for  on-balance  sheet 
investment  purchases  assume  a  rating 
from  that  agency  at  the  next  lower 
notch,  e.g.,  a  downgrade  from  A-1+  to 
A-1  or  from  AA2  to  AA3;  or  (2)  for  off- 
balance  sheet  transactions,  take  action 
deemed  appropriate  by  the  Bank,  taking 
into  account  contractual  agreements  in 
force  with  the  counterparty. 

3.  Limitations  on  Unsecured  Credit 
Extensions 

a.  Unsecured  extensions  of  credit  to  a 
single  U.S.  Government  Sponsored 
Agency  or  Instnmientality  shall  not 
exceed  100  percent  of  a  Bank's  capitaL 

b.  Unsecured  extensions  of  credit  to  a 
single  Level  I  counterparty  shall  not 
exceed  30  percent  of  a  Bank's  capitaL 


c.  Unsecured  extensions  of  credit  to  a 
single  Level  11  counterparty  shall  not 
exceed  20  percent  of  a  Bank's  capital. 

d.  Unsecured  extensions  of  credit  to  a 
single  Level  HI  counterparty  shall  not 
exceed  10  percent  of  a  Bank's  capital. 

e.  The  maximum  amount  of 
unsecured  credit  that  may  be  extended 
to  any  counterparty  shall  not  exceed  25 
percent  of  that  counterparty's  Tier  I 
capital  (or  tangible  capital  if  Tier  I  is  not 
available). 

f.  Limitations  on  extensions  of 
unsecured  credit  apply  to  the  specific 
counterparty  receiving  the  credit  or  the 
party  guaranteeing  repayment  on  behalf 
of  the  counterparty.  However,  each 
Bank  is  expected  to  evaluate  its 
aggregate  unsecured  credit  exposure  to 
affiliated  counterparties  and  impose 
limits  on  such  extensions  of  credit  if 
necessary. 

g.  Unsecured  extensions  of  credit  to 
(except  those  that  result  from  a  Bank 
entering  into  swaps  and  other  hedging 
arrangements  with)  Level  III 
counterparties  may  not  be  made  for 
terms  in  excess  of  one  (1)  business  day. 

h.  Maximum  Effective  Maturities  for 
Unsecured  Extensions  of  Credit  (as 
defined  in  subsection  VLB.)  Arising 
from  Interest  Rate  Swap  Agreements 
and  Similar  Transactions:  ^ 


Counterparty 
credrt  rating 

Maximum  ef- 
fective matu- 
rity of  agree- 
ments 

Long  Term 

Short 
Term*. 

Aaa.  AAA 

Aa.  AA 
A.  A 
A1,P1.A,B 

No  maturity 
limit. 
7  years. 
5  years. 
1  year. 

A-1  or  P-1  ratings  must  be  t>ased  on 
Standard  &  Poor's  or  Moody's  rating  of  ttie 
counterparty,  and  may  not  not  t>e  the  result  of 
credit  enhancement  of  a  counterparty's  oom- 
merdal  paper  Issue. 

IMote:  At  its  discretion,  a  Bank  may  use  kxig 
term  credit  ratings  for  all  interest  rate  swap 
agreements  and  similar  transactkins,  regard- 
less of  the  term  of  those  agreemerrts. 

i.  Contingent  CoUateralization  of 
Agreements:  Contracts  for  interest  rate 
exchange  agreements  or  similar 
transactions  with  effective  maturities 
longer  than  10  years  shall  require  iull 
collateralization  of  the  agreement  value 
plus  accrued  interest  (maintenance 
margin)  in  the  event  of  a  counterparty 
downgrade  below  Level  m. 

Vn.  Interest  Rate  Risk  Guidelines 

A.  Purpose 

To  set  prudent  limits  on  the  extent  to 
which  each  Bank  may  be  exposed  to    ' 
interest  rate  risk. 


B.  Interest  Rate  Risk  Limitation 

1.  Each  Bank  is  required  to  maintain 
the  duration  of  its  equity  (at  current 
interest  rate  levels  using  an  appropriate 
discounting  methodology)  within  a 
range  of  +5  years  to  -5  years. 

2.  Each  Bank  is  required  to  maintain 
its  duration  of  equity,  under  an  assumed 
200  basis  point  change  in  interest  rates, 
within  a  range  of  +7  years  to  -7  years. 

3.  Duration  of  equity  calculations 
shall  be  performed  by  each  Bank  at 
intervals  prescribed  by  the  Finance 
Board.  Each  Bank  shall  employ 
calculation  methods  and  assumptions 
that  reasonably  capture  the  interest  rate 
risks  inherent  in  its  on-  and  off-balance 
sheet  activities. 

4.  Each  Bank  is  required  to  report  its 
cash  flows  and  calculate  its  duration 
and  market  value  of  equity  without 
projected  cash  flows  which  represent 
the  Bank's  share  of  the  System's 
REFCorp  and  AHP  obligations. 

VIII.  Implementation  Guidelines 

A.  The  Board  of  Directors  of  Each  Bank 
Shall 

1.  Adopt  and  forward  to  the  Finance 
Board  a  Bank  financial  management 
policy  consistent  with  the  FMP  within 
90  calendar  days  of  the  effective  date  of 
the  FMP.  The  Bank's  policy  will 
address: 

a.  the  role  of  the  investment  portfolio 
in  fulfilling  the  Bank's  public  purpose, 
maintaining  liquidity,  and  generating 
earnings; 

b.  explicit  Umits  (in  percent)  on 
changes  in  net  market  value  (in  addition 
to  limits  on  changes  in  net  market  value 
implicit  in  the  duration  limits  set  forth 
in  subsection  VII.B.)  resulting  bom 
interest  rate  risk  and  convexity; 

c.  how  the  investment  strategy 
addresses  the  mark  to  market 
accounting  requirements  of  SFAS  115; 

d.  the  cash  flow  implications  of  the 
FIRREA  obUgations  and  their  impact  on 
the  Bank's  measurement  and  control  of 
interest  rate  risk; 

e.  a  commitment  to  attain  and 
maintain  a  stand-alone  triple-A  rating 
on  long-term  deposits  or  other 
unsecured  long-term  liabilities; 

f.  any  maximum  threshold  and 
minimum  collateral  call  levels  approved 
by  the  Bank's  board  for  off-balance  sheet 
transactions  and  the  methods  by  which 
such  levels  are  determined;  and 

g.  the  maximum  allowable  level  of 
term  (i.e.,  one  year  or  greater), 
unsecured  credit  exposure  arising  from 
on-balance  sheet  transactions. 

2.  Review  and  approve,  prior  to 
implementation,  any  significant  changes 
in  financial  strat^es  undertaken  by 
Bank  management. 


3.  To  the  extent  that  the  Bank  enters 
into  investment  transactions  not 
explicitly  permitted  under  Sections 
11(g),  11(h),  or  16(a)  of  the  Act,  ensure 
that  such  investments  are  securities  in 
which  fiduciary  and  trust  funds  may 
invest  under  the  laws  of  the  state  in 
which  the  Bank  is  located. 

4.  Identify  the  tolerable  risk  limits  for 
mortgage-backed  and  asset-backed 
security  investments,  including  the 
amount  of  capital  (market  value)  the 
Bank  is  willing  to  expose  under  a  200 
basis  point  movement  in  interest  rates.    . 

5.  Evaluate  modeling  and 
management  expertise  available  to 
measure  and  control  the  credit,  interest 
rate,  basis,  and  other  risks  involved  in 
financing  and  investment  arrangements 
entered  into  by  the  Bank. 

6.  Establish  policies  that  promote 
diversity  in  the  Bank's  funding  sources 
and  investments. 

7.  Authorize  specific  individuals  to 
develop  financial  strategies  and  to 
execute  financial  transactions  governed 
by  the  FMP.  (Duties  and  responsibilities 
shall  be  appropriately  divided  so  that  no 
one  individual  has  sole  responsibility 
for  any  two  of  the  following  functions: 
trading;  funds  and  security  transfer;  and 
portfolio  accounting.) 

8.  Approve  the  opening  of  any 
unsecured  checking  or  settlement 
accounts  wdth  counterparties  that  do  not 
meet  the  credit  standards  established  in 
the  FMP.  Decide  whether  to  maintain 
any  existing  unsecured  checking  or 
settlement  accounts  with  counterparties 
that  have  been  downgraded  below  credit 
standards  established  in  the  FMP. 
Justification  for  such  approvals  shall  be 
available  to  Finance  Board  examiners 
for  review.  (Unsecured  checking  or 
settlement  accounts  with  counterparties 
that  do  not  meet  the  credit  standards  of 
the  FMP  but  that  are  covered  by  deposit 
insurance  or  are  otherwise  guaranteed 
are  exempt  fittm  this  requirement). 

9.  Approve  a  list  of  brokers,  reporting 
dealers,  and  futxires  commission 
merchants  with  whom  the  Bank  may 
purchase  and  sell  securities  and 
contracts. 

B.  Management  of  Each  Bank  Shall 

1.  Establish  internal  control  systems 
to  ensure  compUance  with  the  FMP. 

2.  Submit  a  monthly  report  to  its 
board  of  directors  and  to  the  Finance 
Board  regarding  the  activities  governed 
by  the  FMP.  At  a  minimum,  the  report 
shall  cover  the  areas  of  investments, 
liquidity,  funding,  hedging,  unsecured 
credit  risk,  and  interest  rate  risk.  It  will 
also  discuiss  compliance  with  the 
limitations  in  the  FMP  and  the  Bank's 
internal  policies.  Any  exceptions  to  the 
FMP  shall  be  highlighted  and  explained 


IMI 


13154 


Federal  Register  /  Vol.  62.  No.  53  /  Wednesday.  March  19.  1997  /  Notices 


Federal  Registw  /  Vol.  62,  No.  53  /  Wednesday,  March  19.  1997  /  Notices  1315? 


in  the  compliance  report  submitted  to 
the  Finance  Board;  such  report  shall  be 
in  a  format  defined  by  the  Finance 
Board. 

3.  Provide  periodic  data,  as  requested 
by  the  Finance  Board,  to  facilitate  its 
oversight  of  FMP  compliance. 

4.  Establish  one  or  more  securities 
safekeeping  agents  and  notify  the 
Finance  Board  accordingly.  (Authorized 
agents  include  Federal  Reserve  Banks, 
Federal  Home  Loan  Banks,  and  other 
eligible  financial  institutions  domiciled 
in  the  U.S.) 

5.  Account  for  financial  transactions 
executed  imder  the  FMP  in  accordance 
with  Generally  Accepted  Accounting 
l*rinciples. 

C.  The  Internal  Auditor  of  Each  Bank 
Shall  Establish  Internal  Auditing 
Programs  That  Test  for  Compliance 
With  the  FMP 

D.  The  Federal  Housing  Finance  Board 
Shall 

1.  Monitor  each  Bank's  compliance 
with  the  FMP. 

2.  Interpret  any  questions  related  to 
the  FMP. 

3.  Consider  requests  for  exceptions  to 
the  FMP. 

E.  This  Most  Recently  Amended  Version 
of  the  FMP  Shall 

1.  Become  effective  on 
.1997. 


2.  Amend  and  replace  the  Financial 
Management  Policy  dated  July  3,  1996. 
Financial  transactions  and  contracts  that 
were  authorized  for,  and  entered  into 
by,  the  Banks  under  these  and  any 
relevant  preceding  policies,  and  that 
remain  outstanding  on  the  effective  date 
of  the  FMP,  are  grandfathered  for 
purposes  of  compliance  with  the 
amended  policy  guidelines. 

Footnotes 

1.  The  tenn  "eligible  financial  institutions" 
includes: 

a.  Federal  Home  Loan  Banks; 

b.  FDIC-insured  financial  institutions, 
including  U.S.  subsidiaries  of  foreign 
commercial  banks,  whose  most  recently 
published  financial  statements  exhibit  at 
least  $100  million  of  Tier !  (or  tangible) 
capital  if  the  institution  is  a  member  of  the 
investing  FHLBank  or  least  S2S0  million  of 
tangible  capital  for  all  other  FDiC-insured 
institutions,  and  which  have  been  rated  at 
least  a  level  III  institution  as  defined  in 
subsection  Vl.C  of  the  FMP. 

c  U.S.  branch  or  agency  offices  of  foreign 
commercial  banks,  provided  that  the  most 
recently  published  nnancial  statements  of  the 
foreign  commercial  bank  exhibit  at  least  $250 
million  of  Tier  I  (or  tangible)  capital  and  the 
foreign  bank  can  be  designated  at  least  a 
Level  in  counterparty  as  defined  under 
Section  Vl.C  2.  and  has  a  country  risk  rating 
of  not  lower  than  AA  from  Thomson 
Bankwatch. 


2.  Eligible  counterparties  for  resale 
agreements  include  the  Federal  Reserve  Bank 
of  New  York,  primary  dealers  in  government 
securities  recognized  by  the  Federal  Reserve 
whose  capital  exceeds  $250  million  or  whose 
obligations  under  such  agreements  are 
guaranteed  by  parent  firms  whose  capital 
exceeds  $250  million,  and  U.S.  Government 
SpKinsored  Enterprises  for  which  the  credit  of 
such  institution  is  pledged  for  repayment. 
The  Bank  for  International  Settlements  (BIS) 
and  the  central  banks  of  foreign  countries 
with  a  Thomson  Bankwatch  country  risk 
rating  of  at  least  double-A  are  considered 
eligible  counterparties,  provided  the  resales 
are  collateralized  solely  by  FHLBank  System 
consolidated  obligations.  Resale  agreements 
may  be  consununated  using  a  designated 
custodian,  provided  the  custodian  is  a 
domestic  eligible  financial  institution  and 
documentation  is  provided  which  evidences 
the  Bank's  security  interest  in  the  collateral 
held  by  the  custodian. 

3.  Commercial  paper,  bank  note,  and  thrift 
note  issuers  shall  be  in  the  banking,  housing, 
finance,  or  securities  industries  as 
determined  by  an  FHLBank.  Commercial 
pap)er,  bank  note,  and  thrift  note  issuers  (or 
guarantors  if  applicable)  must  exhibit  on 
their  most  recently  published  audited 
financial  statements  at  least  $100  million  of 
tangible  capital  if  the  institution  is  a  member 
of  the  investing  FHLBank  or  at  least  $250 
million  of  tangible  capital  for  all  other 
institutions.  If  the  commercial  paper,  bank 
note,  or  thrift  note  issue  receives  its  A-1/P- 

1  rating  by  virtue  of  a  guarantee  or  other 
credit  enhancement,  both  the  minimum 
tangible  capital  requirement  and  the 
maximum  allowable  unsecured  credit 
exposure  (as  determined  in  subsection  Vl.C.) 
shall  apply  to  the  guarantor  rather  than  to  the 
issuer. 

4.  For  purpmses  of  determining  compliance 
with  the  300  percent  of  capital  limit, 
investment  levels  will  be  measured  as  of  the 
transaction  trade  date  and  capital  levels  will 
be  based  on  the  Bank's  most  recently 
available  monthly  financial  statement.  A 
Bank  will  not  be  required  to  divest  securities 
solely  to  bring  the  level  of  its  holdings  into 
compliance  with  the  limit.  A  Bank's  dollar 
roll  financing  activity  will  not  be  included  in 
calculating  the  Bank's  poaition  relative  to  the 
limit 

5.  A  "financial  index"  is  defined  as  an 
index  that  pertains  to:  (1)  Interest  rates,  (2) 
baskets  of  equities,  (3)  currencies,  or  (4) 
aggregate  measiuvs  of  inflation,  sanctioned 
by  a  national  government,  including  those 
derived  from  aggregate  measures  of  economic 
performance  and  prices.  In  the  event  of  debt 
tied  to  a  basket  of  equities,  the  basket  should 
include  a  sufficient  number  of  equities  to 
ensure  that  the  movement  of  the  index  is  not 
dictated  by  the  performance  of  just  one 
equity  in  the  basket.  To  be  considered 
"eligible,"  an  index  must  be  publicly 
available  and  verifiable  indep>endent  of 
underwriters  or  selling  group  members.  For 
an  index  that  pertains  to  a  foreign  country, 
that  country  must  be  assigned  a  Country  Risk 
Rating  no  lower  than  AA  -  by  Thomson 
Bankwatch.  In  the  event  a  country  is  not 
rated  by  Thomson  Bankwatch,  Sovereign 
Risk  Ratings  firom  Moody's  or  Standard  & 


Poor's  may  be  used  subject  to  the  following 
requirements:  a  country  must  be  assigned  a 
Sovereign  Risk  Rating  for  long-term  bonds  or 
deposits  from  Moody's  of  not  lower  than  Aa3 
or  a  Sovereign  Risk  Rating  for  Foreign 
Currency  fivm  Standard  &  Poor's  of  not  lower 
than  AA  - .  The  Euroftean  Currency  Unit 
(ECU)  shall  be  deemed  an  eligible  index. 

6.  Eligible  non-member  counterparties  for 
hedging  transactions  include: 

a.  Eligible  financial  institutions: 

b.  Foreign  financial  institutions  rated  at 
least  a  Level  III  institution,  as  defined  in 
subsection  Vl.C  of  the  FMP,  and  domiciled 
in  countries  receiving  a  country  risk  rating  of 
at  least  AA  fit)m  Thomson  Bankwatch; 

c  Domestic  corporations  or  partnerships, 
foreign  corporations,  domestic  subsidiaries  of 
foreign  corporations,  international 
organizations,  and  foreign  goverrunents  or 
their  agencies,  rated  at  least  single-A  by 
Moody's  or  Standard  &  Poor's,  or  rated  Baa 
by  Moody's  or  BBS  by  Standard  ft  Poor's 
provided  transactions  with  such 
counterparties  result  in  no  unsecured  credit 
exposure  for  the  Bank;  and 

d.  U.S.  Government  Sponsored  Agencies. 

7.  For  purposes  of  the  FMP,  unsecured 
extensions  of  credit  will  be  measured  as 
follows: 

a.  For  on-balance  sheet  transactions,  an 
amount  equal  to  the  sum  of  the  book  value 
of  the  item  plus  net  payments  due  the  Bank. 

b.  For  off-balance  sheet  transactions,  an 
amoimt  equal  to  the  sum  of  the  net  market 
value  of  the  agreement,  as  determined  by  the 
Bank,  plus  net  payments  due  the  Bank. 

c.  Extensions  of  credit  arising  from  off- 
balance  sheet  transactions  with  one 
counterp)arty  may  be  netted  provided  the 
Bank  and  the  counterparty  have  executed  a 
master  agreement  that  provides  for  such 
netting. 

8.  The  eftsctive  maturity  of  interest  rate 
exchange  agreements  may  be  considered  the 
term  from  settlement  to  the  date  on  which  an 
FHLBank  has  the  unilateral  and 
unconditional  option  to  terminate  the 
agreement  at  its  then  current  market  value. 
For  Indexed  Principtal  Swaps,  the  effective 
maturity  shall  be  the  weighted  average 
maturity  using  consensus  prepayment  spteed 
estimates  for  current  intorest  rate  levels, 
unless  an  appropriate  alternative 
methodology  is  applied. 

Dated:  March  5,  1997. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bmoe  A.  Morrison. 
Chaif7>erson. 

[FR  No.  97-6878  Filed  3-18-97;  8:45  am] 
MLUNO  COM  STas-ai-u 


FEDERAL  MARITIME  COMMISSION 

OMan  Freight  Fofwarder  Licans* 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 


IMI 


Shipping  Act  of  1984  (46  U.S.C.  app. 

1718  and  46  CFR  part  510). 
Persons  knowing  of  any  reason  why 

any  of  the  following  applicants  should 

not  receive  a  Iciense  are  requested  to 

contact  the  Office  of  Freight  Forwarders, 

Federal  Maritime  Commission, 

Washington,  D.C.  20573. 

Paccent  Express  Line  Co.,  11099  South 
La  Cienega  Blvd.,  #207,  Los  Angeles, 
CA  90045,  Officers:  Stephen  C.  Liu. 
President,  Rachel  T.  Liu.  Vice 
President 

F&F  Forwarding  Services,  hic,  416 
N.W.  74th  Avenue,  Miami.  FL  33166, 
Officers:  Flavia  M.  Ortiz,  President. 
Xiomara  Sanchez,  Vice  President 

International  Exports  and  Marketing 
Inc.,  116  Jane  Street.  St.  Rose,  LA 
70087,  Officers:  Yvonne  M.  Eiffert, 
President,  George  J.  Eiffert,  Vice 
President 

RTW  Express  Co.,  2302  East  Del  Amo 
Blvd.,  Compton,  CA  90220,  Tieth- 
Ming  Cheng,  Sole  Proprietor 

Dated:  March  13, 1997. 
Joseph  C.  Polking, 
Secretary. 
(FR  Doc.  97-6851  Filed  3-18-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  comfMnies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 


activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  11,  1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  PAB  Bankshares,  Inc.,  Valdosta, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  First  Federal  Savings 
Bank  of  Bainbridge,  Bainbridge,  Georgia, 
which  will  convert  to  a  state-chartered 
bank  to  be  known  as  First  Community 
Bank  of  Southwest  Georgia,  Bainbridge, 
Georgia. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand. 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  Provincial  Corp.,  MinneapoUs. 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Provincial  Bank, 
Lakeville,  Minnesota,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorice,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Kremlin  Bancshares,  Inc.,  Kremlin, 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  of  Kremhn, 
Kremlin,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  13, 1997. 
Jennifer  J.  |ohn«on, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-6845  Filed  3-18-97;  8:45  am] 
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Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  ttiat  are 
Engaged  in  Permissible  Nonbanldng 
Acthmies 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  Usted  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 


Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  2, 1997. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105-1521: 

1.  USABancShares.Inc, 
Philadelphia.  Pennsylvania;  to  acquire 
The  Knox  Financial  Services  Group, 
Inc.,  Philadel{>hia,  Pennsylvania,  and 
thereby  engage  in  brokerage  activities, 
pursuant  to  §  225.25(b){15)(i)  of  the 
Board's  Regulation  Y. 

In  connection  with  this  application. 
The  Knox  Financial  Services  Group, 
Inc..  will  become  USA  Capital  Corp. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  13, 1997. 

Jennifier  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-6846  Filed  3-18-97;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[DkLC-3722) 

J.C.  Penney  Company,  Inc.,  el  al.; 
Prohibited  Trade  Practices,  and 
Affinnative  Corrective  Actions 

AQBICY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  hi  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
tmfair  methods  of  competition,  this 
consent  order  requires,  amcmg  other 
things,  J.C.  Penney  and  Thrift  I>rugs.  its 
wholly-owned  subsidiary,  to  divest  by 
March  21, 1997,  to  a  Commission- 
approved  acquirer,  a  total  of  161  drug 
stores  in  North  and  South  Carolina.  'The 
consent  order  settles  allegations  that  J.C 
Penney's  proposed  acquisition  of  190 
Rite  Aid  drug  stores  in  these  two  states 
and  Eckerd  Corporation,  violated 
antitrust  laws  by  substantially  reducing 
drug  store  competition. 
DATES:  Complaint  and  Order  issued 
February  28.  1997.» 


'  Copies  of  the  Complaint  aod  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Streel  &  Pennsylvania 
Avenue.  NW..  Washington.  DC  20S80. 
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FOR  FURTHER  INFORMATION  CONTACT: 
George  Carey.  FTC/H-374,  Washington, 
DC  20580.  (202)  326-3741. 
SUPPLEMENTARY  INFORMATION:  On 
Monday,  December  16,  1996,  there  was 
pubHshed  in  the  Federal  Register,  61  PR 
66041,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  J.C. 
Penney  Compwny,  Inc.,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  Hndings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 

7,  38  Slat.  731.  as  amended;  15  U.S.Q  45,  18) 

Beniamin  I.  Berman. 

Acting  Secretary. 

|FR  Doc.  97-6914  Filed  3-18-97;  8:45  am) 

8IUJNQ  COOC  STSO-OI-M 

IDW.C-37211 

J.C.  Penney  Company,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTKM:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  requires,  among  other 
things.  J.C.  Penney  and  Thrift  I>ugs.  its 
wholly-owned  subsidiary,  to  divest  by 
March  21, 1997,  to  a  Commission- 
approved  acquirer,  a  total  of  161  drug 
stores  in  North  and  South  CaroUna.  The 
consent  order  settles  allegations  that  ).C. 
Penney's  proposed  acquisition  of  Eckerd 
Corporation,  and  190  Rite  Aid  drug 
stores  in  these  two  states,  violated 
antitrust  laws  by  substantially  reducing 
drug  store  competition. 

DATES:  Complaint  and  Order  issued 
February  28,  1997.» 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Carey,  FTC/H-374,  Washington, 
D.C.  20580.  (202)  326-3741. 
SUPPl-afKMTARY  INFORMATION:  On 
Monday,  December  16,  1996,  there  was 
published  in  the  Federal  Register.  61  FR 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  ft  Pennsylvania 
Avenue.  N.W.,  Washington.  D.C  20SW. 


66041,  a  pro[k)sed  consent  agreement 
with  analysis  In  the  Matter  of  J.C. 
Penney  Company,  Inc.,  et  al..  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 

7,  38  Stat.  731,  as  amended;  15  U.S.C.  45, 18) 

Benjamin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  97-6915  Filed  3-18-97;  8:45  ami 
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[Okt  C-3720] 

Premier  Products,  Inc,  et  a!.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  ofder. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  the  New  Jersey-based 
corporations,  that  advertise  "Miracle 
Thaw"  food  thawing  trays,  the  their 
ofhcers  from  misrepresenting,  with 
respect  to  any  product  involving  the 
storage  or  preparation  of  food,  the  risk 
of  buildup  of  harmful  and  unsafe  levels 
of  bacteria  on  food  items  defrosted, 
thawed,  prepared,  or  stored  using  the 
product;  the  amount  of  time  it  may  take 
to  defrost,  thaw,  or  prepare  food  items 
using  the  product;  the  process  by  which 
the  product  achieves  any  claimed 
defrosting,  thawing,  or  preparation 
times;  or  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test,  study,  or 
research. 

DATES:  Complaint  and  Order  issued 
February  26. 1997.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Phoebe  Morse,  Federal  Trade 
Commission,  Boston  Regional  Office, 
101  Merrimac  Street,  Suite  810,  Boston, 
MA.  02114-4719.  (617)  424-5960. 


■Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  ft  Pennsylvania 
Avenue.  N.W..  Washington,  D.C.  20580. 


SUPPLEMENTARY  INFORMATION:  On 
Monday,  December  16,  1996,  there  was 
published  in  the  Federal  Register,  61  FR 
66043,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Premier 
Products,  Inc..  et  al..  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  juridicational  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Benjamin  I.  Berman. 

Acting  Secretary. 

[FR  Doc.  97-6916  Filed  3-18-97;  8:45  am) 
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GENERAL  ACCOUNTING  OFRCE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  as  amended,  notice  is 
hereby  given  that  the  Federal 
Accounting  Standards  Advisory  Board 
will  meet  on  Thursday,  March  27, 1997, 
frt>m  9:00  a.m.  to  4:00  p.m.  in  room 
7Cl3  of  the  General  Accounting  Office 
building,  441  G  Street,  NW., 
Washington,  DC. 

The  purpose  of  the  meeting  is  to 
discuss  the  following  issues:  (1)  Social 
insurance.  (2)  software  development 
costs.  (3)  expense/expenditure,  and  (4) 
environmental  liabilities. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  MFORMATION  CONTACT: 

Wendy  Comes,  Executive  Director,  750 
First  St.,  NE.,  Room  1001,  Washington, 
DC  20002,  or  call  (202)  5 12-7350. 

Authority:  Federal  Advisory  Coimnittee 
Act  Pub.  L  No.  92-463.  Section  10(a)(2).  86 
Stat.  770,  774  (1972)  (current  version  at  5 
use.  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 
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^ted:  March  14, 1997. 
Wendy  M.  Comes, 
Executive  Director. 
|FR  Doc.  97-6913  Filed  3-18-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30  DAY-197] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  OX;  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC.  Desk  Officer;  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235; 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 


The  following  requests  have  been 
submitted  for  review  since  the  last 
publication  date  on  March  12.  1997. 

Proposed  Project 

1.  Examination  of  Barriers  to 
Participant  Compliance  in  a  Flexible 
Sigmoidoscopy  Screening  Program. 
Kaiser  Foundation,  Oakland — ^New — 
With  colorectal  cancer  comprising  the 
second  highest  mortality  rate  among  all 
U.S.  cancers  and  ranked  as  the  fourth 
most  common  form  of  cancer,  the  active 
promotion  of  population-based 
screening  and  early  detection  is 
becoming  increasingly  important. 
Recognizing  the  importance  of 
screening.  American  Cancer  Society 
guidelines  and  the  new  US  Preventive 
Services  Task  Force  guidelines 
recommend  colorectal  cancer  screening 
for  individuals  over  the  age  of  50.  Still, 
although  early  detection  of  colorectal 
neoplasms  has  been  effectively 
demonstrated  to  significantly  reduce 
morbidity  and  mortality  and  associated 
economic  costs,  compliance  is  very  low. 
This  three-year  study  involving 
investigators  at  one  of  the  nation's 
largest  Health  Maintenance 
Organizations"  research  foundation 
(Kaiser  Foundation  of  Northern 
CaUfomia)  seeks  to  identify  barriers 
associated  with  low  compliance  in  a 


colorectal  cancer  screening  program 
utilizing  flexible  sigmoidoscopy. 

Phase  I  will  target  and  recruit 
participants  from  an  existing  pool  of 
Health  Maintenance  Organization 
enroUees  who  are  at  a  relatively  high 
age-related  risk  (ages  50-64)  for 
developing  colorectal  cancers  via  short 
survey  and  invitation  to  screening.  In 
Phase  n,  investigators  will  conduct  a 
telephone  survey  to  identify  the  relative 
impact  of  economic,  psychological,  and 
related  factors  on  participation  and  non- 
participation  in  the  mass  screening 
progsams.  In  phase  III,  investigators  will 
analyze  and  widely  disseminate  results 
of  the  study  via  publication  in  the 
professional  literature.  Results  will  also 
be  made  available  to  participants  upon 
request.  Interventions  designed  to 
mitigate  the  barriers  identified  through 
this  study  will  be  incorporated  into 
future  screening  efforts  and  general 
health  education/health  promotion 
efforts. 

Participation  in  this  study  is 
voluntary  and  subsequent  follow-up  and 
treatment,  if  indicated,  will  be  provided 
at  no  cost  to  participants.  Informed 
consent  will  be  obtained  where 
appropriate  and  oversight  will  be 
provided  by  federal  and  institutional 
review.  The  total  aimual  burden  hours 
are  2,141. 


Respondents 


HMO  EnroUees 


Numt>er  of 
respondents 


6166 


Numt>er  of 
responses/ 
respondent 


Average 
burden/re- 
sponse 
(In  tws.) 


.3473 


2.  Reliability  and  Validity  Assessment 
of  the  Use  of  Scales  of  Stressful  Life 
Events  in  Black  Women  of  Reproductive 
Age  (0920-0356)— Extension— A  CDC 
review  of  studies  of  psychosocial  factors 
and  adverse  pregnancy  outcome 
supports  the  hypothesis  that  high  levels 
of  exposuire  to  stressful  life  experiences 
put  black  women  at  increased  risk  for 
adverse  reproductive  outcome, 
particularly  Preterm  Delivery  (PTD)  and 
Very  Low  Birth  Weight  (VLBW).  The 
purpose  of  this  study  is  to  evaluate  the 
reliability  and  validify  of  existing 
instruments  that  measure  stressful  life 
events  in  black  women  of  reproductive 


age.  Respondents  will  consist  of 
reproductive  age  residents  who  live  in 
the  AUanta  area  and  may  attend  a  health 
care  faciUty  that  has  a  behavioral 
prenatal  unit.  Approximately  one  half 
the  women  will  be  pregnant  at  the  time 
of  data  collection. 

Women  enrolled  in  the  study  respond 
to  a  series  of  demographic  and 
psychosocial  questionnaires.  They  also 
ask  that  women  provide  a  24  hour  urine 
sample  and  safiva  sample.  Both  samples 
are  used  to  correlate  reported  levels  of 
stress  with  laboratory  measures  of 
stress. 


Participation  in  this  study  is 
voluntary  and  participants  will  receive 
a  reimbursement  for  their  time.  A 
written  informed  consent  will  be 
obtained  and  local  institutional  review 
will  provide  oversight. 

The  study  is  ongoing  and  by 
December  31, 1996,  approximately  two- 
thirds  of  data  collected  was  completed. 
Approximately  130  women  need  to  be 
interviewed.  This  leaves  130  women  in 
the  validity  study,  of  which  30  women 
will  repeat  the  process  for  the  reliability 
study.  The  total  annual  burden  hours 
are  1.134. 


Respondents 

Numt)erof 
respunderrts 

Number  o( 

responses/ 
respondent 

Average  bur- 
den/response 
(In  hrs.) 

Total  bur- 
den 
(in  hrs.) 

Screening _ 

300 

100 

30 

1 
1 

1 

.083 
7J07 
13.4 

25 

Validity  study  group— African-Amencan  Women  for  ttie  ages  of  18  to  45  . 

ReiiatNlity  study  group — African-Amencan  Women  for  ttie  ages  of  18  to  45  

707 
402 
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3.  Survey  Component  of  the  CDC's 
Prevention  Marketing  hiitiative  Local 
Demonstration  Site  Project  Evaluation 
— NEW —  The  Centers  for  Disease 
Control  and  Prevention.  National  Center 
for  HIV,  STD.  and  TB  Prevention, 
Division  of  HIV/ AIDS  Prevention, 
Behavioral  Intervention  Research 
Branch  is  planning  to  conduct  a  cross- 
sectional  tracking  study  as  part  of  the 
evaluation  of  a  five-city  HIV  prevention 
demonstration  program.  The  program 
involves  the  integration  of  social 
marketing  strategies  and  community 
p>articipation  in  an  effort  to  develop  «nd 
implement  HIV  prevention  activities. 


Charged  with  developing  programs  for 
those  25  years  of  age  and  younger, 
community  groups  in  the  local 
demonstration  sites  chose  to  segment 
the  target  audience  even  further,  and  to 
mount  a  variety  of  types  of 
interventions.  Decisions  about 
segmentation  and  the  nature  of  local 
interventions  were  based  on  formative 
research  conducted  in  each  community. 
It  is  hoped  that  this  demonstration 
project  will  result  in  reductions  in  HIV 
risk  behavior  among  members  of  the 
target  audiences,  as  well  as  in  enhanced 
collaboration  among  individuals  and 


organizations  in  the  participating  \ 

communities. 

As  part  of  the  evaluation  of  the 
effectiveness  of  the  interventions, 
questionnaire  data  will  be  collected  in 
three  of  the  demonstration 
communities.  These  data  will  be 
collected  at  four  time  points  over  a  two 
year  period  after  prevention  activities 
and  message  campaigns  are  launched. 
Baseline  survey  data  have  been 
collected  recently  under  OMB  No.092O- 
0343  (Evaluation  of  the  National  AIDS 
information  and  Education  Program 
Activities).  The  total  annual  burden 
hours  are  4,260. 


Respondents 


Number  of 
respondents 


Numt>er  of 
responses/ 
respondent 


Average  bur- 
den/response 
(in  hrs.) 


Total  bur- 
den 
(in  hrs.) 


Eligibtlity  Screening  

Consent  

Young  People  urxjer  25  years  of  age  In  targeted  prevention  program  communities 


157.680 
5.768 
3,504 


0.01667 

0.05 

0.3833 


2,628 

289 

1.343 


Dated:  March  13. 1997. 
Wilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
jFR  Doc.  97-6887  Filed  3-18-97;  8:45  am) 

BHJJNQ  CODE  41M-M-P 


Meeting  Announcement 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  meeting: 

Name:  Preventing  Birth  Defects  Due  to 
Thalidomide  Exposure. 

Time  and  date:  8  a.m.-5  p.m.,  March  26, 
1997. 

Place:  Sheraton  Colony  Square  Hotel,  188 
14th  Street  NE,  Atlanta,  Georgia  30361. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
acconmiodates  approximately  75  people. 
Registration  is  not  required. 

Purpose:  The  meeting  will  enable  academic 
and  public  health  professionals  to  discuss 
strategies  to  prevent  birth  defects  due  to 
exposure  to  thalidomide  and  other  human 
teratogens.  Thalidomide,  a  potent  human 
teratogen,  is  now  available  as  an 
investigational  drug  in  the  USA.  Although 
the  drug  is  currently  being  considered  for 
approval  only  for  the  treatment  of  leprosy,  its 
potential  applications  appear  to  be 
numerous.  This  meeting  will  bring  together 
leaders  from  the  fields  of  birth  defects 
research,  clinical  practice,  bioethics,  and 
public  health  to  review  existing  strategies  for 
.  limiting  intrauterine  exposure  to  human 
teratogens,  and  to  discuss  and  provide 
individual  input  on  new  approaches  for 
preventing  birth  defects  due  to  future 
teratogens  such  as  thalidomide. 


Matters  to  be  discussed:  Agenda  items  will 
include  presentations  on  the  following 
topics:  (1)  Assessment  of  the  Accutane 
PiBgnancy  Invention  Program,  (2)  use  and 
limitations  of  drug  registries,  (3) 
contraception  efficacy,  (4)  ethical  issues  on 
teratogen  exposure,  and  (5)  measures  to 
assure  appropriate  use  of  pharmaceuticals. 
Group  discussions  on  strategies  for  health 
care  provider  education,  patient  education, 
and  appropriate  use  of  pharmaceuticals  will 
follow  the  presentations.  Written  materials 
may  be  submitted  to  CDC  until  March  21, 
1997,  for  distribution  to  meeting  participants. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

FOR  FURTHER  INFORMATION 
CONTACT:  Dwight  Jones,  Division  of  Birth 
Defects  and  Developmental  Disabilities, 
NCEH.  CDC,  4770  Buford  Highway,  NE,  M/ 
S  F-45,  Atlanta,  Georgia  30341-3724, 
telephone  770/488-7160,  Fax  770/488-7197. 

Dated:  March  13.  1997. 
Carolyn  J.  Russeil, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  97-7017  Filed  3-18-97;  8:45  am] 

eaUNQ  COOe  4163-1«-P 


Food  and  Drug  Administration 

Request  for  Nominations  for  a 
Nonvoting  Representative  of  Industry 
interests  on  a  Put)iic  Advisory 
Committee 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Nodce. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  a  nonvoting  industry 
representative  to  serve  on  the 


Nonprescription  Drugs  Advisory 
Committee  in  the  Center  for  Drug 
Evaluation  and  Research.  This  vacancy 
will  occur  on  June  1, 1997. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and 
individuals  with  disabilities  are 
adequately  represented  on  advisory 
committees  and,  therefore,  the  agency 
encoiu-ages  nominations  of 
appropriately  qualified  candidates  from 
these  groups. 

DATES:  Nominations  should  be  received 
by  April  18. 1997. 

ADDRESSES:  All  nominations  and 
curricula  vitae  for  the  industry 
representative  should  be  sent  to  Andrea 
G.  Neal  (address  below). 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  G.  Neal,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-443-5455.  or  FAX  301-443-0699. 

SUPPLEMBirARY  INFORMATION:  FDA  is 
requesting  that  any  industry 
organization  interested  in  participating 
in  the  selection  of  an  appropriate 
nonvoting  member  to  represent  industry 
interests  should  send  a  letter  to  the 
contact  person  (address  above).  After  30 
days,  a  letter  will  be  sent  to  each 
organization  that  has  made  a 
Domination,  and  to  those  organizations 
indicating  an  interest  in  participating  in 
the  selection  process,  together  with  a 
complete  list  of  all  such  organizations, 
and  the  nominees.  This  letter  will  state 
that  it  is  the  responsibility  of  each 
oi^nization  indicating  an  interest  in 
participating  in  the  selection  process  to 
consult  with  the  others  in  selecting  a 
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single  member  representing  industry 
interests  for  the  committee  within  60 
days  after  receipt  of  the  letter.  If  no 
individual  is  selected  within  60  days, 
the  agency  will  select  the  nonvoting 
member  representing  industry  interests. 
The  term  of  office  is  4  years. 

Dated:  March  13,1997. 
Micliael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  97-6848  Filed  3-18-97;  8:45  am] 
aiLUNQ  CODE  41M-01-F 


[I>ocket  Nos.  96N-0421  and  94P-0453] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval 

AQBWY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled. 
"Notification  of  Nutrient  Content 
Claims  for  Fat  or  Fatty  Acids  Based  on 
Digestibility  Factors",  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Wolff,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  165-19,  Rockville, 
MD  20857,  301-827-1223. 

SUPPLEMBfTARY  INFORMATION:  In  the 
Federal  Register  of  December  20, 1996 
(61  FR  67243  at  67256),  the  agency 
announced  that  the  proposed 
information  collection  had  been 
submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507).  OMB  has  approved  Uie 
information  collection  and  has  assigned 
OMB  control  number  0910-0334.  The 
approval  expires  on  February  28,  2000. 
Ail  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber. 

Dated:  March  12, 1997. 
WUliam  K.  Hnbbanl. 

Associate  Commissioner  for  Policy 

Coordination. 

IFR  Doc.  97-6877  Filed  3-18-97;  8:45  am] 

BILUNQ  CODE  41M-01-F 


National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

iJate;  March  27, 1997. 

Time:  2  p.m. 

Place:  Parklawn.  itoom  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Jean  G.  Noronha, 
Parklawn,  Room  9C-26.  5600  Fishers  Lane, 
Rockville,  MD  20857;  Telephone:  301,  443- 
6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  9, 1997. 

Time:  8:30  a.m. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Jean  G.  Noronha, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857;  Telephone:  301,  443- 
6470. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5,  U.S.C 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282.) 

Dated:  March  14,  1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-6943  Filed  3-18-97;  8:45  am] 

BHJJNQ  CODE  4140-01-M 


National  Institute  of  Neurological 
Disorders  and  Stroke,  Division  of 
Extramural  Activities;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Dote;  April  18,  1997. 

Time:  8:00  A.M. 


Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Dr.  Howard  Weinstein, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  7550  Wisconsin  Avenue, 
Room  9C10,  Bethesda,  MD  s0892,  (301)  496- 
9223. 

Purpose/ Agenda:'Vo  review  and  evaluate  a 
grant  application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences). 

Dated:  March  12. 1997. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-6858  Filed  3-18-97;  8:45  am] 

MUMQ  COOE  414ft-01-M 


National  Institute  of  Dental  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  National  Institute  of  DenUl 
Research  Special  Emphasis  Panel-Contract 
Review-Amalgum  (97-C). 

Dates:  March  17, 1997. 

Time:  3:00  p.m. 

Place:  National  Institutes  of  Health,  4500 
Center  Drive,  Natcher  Building.  Room  4AN- 
44F,  Bethesda,  MD  20892,  (Teleconference). 

Contact  person:  Dr.  George  Hausch,  Chief, 
Office  of  Review,  4500  Center  Drive,  Natcher 
Building,  Room  4AN-44F,  Bethesda,  MD 
20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
contract  proposals.  This  notice  is  being 
published  less  than  fifteen  days  prior  to  the 
meeting  due  to  the  urgent  need  to  meet 
timing  limitations  imposed  by  the  review  and 
funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b{c)(4)  and  552b{c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  conunercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  {)ersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 
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Dated:  March  14. 1997. 
LaVenie  Y.  Striiig6eld, 
Committee  Management  Officer,  NIH. 
[FR  Doc  97-6939  Filed  3-l»-97;  8:45  am) 
■UJNQ  COM  4140-01-M 


National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Maternal  and  Cliild  Health 
Among  Mexican  Immigrants 
(TeleconiiBrence). 

Dote.  March  31, 1997. 

Time:  2:00  p.m.  (EST)— adjournment. 

Mace:  6100  Executive  Boulevard.  6100 
Building— Room  5E01D,  Rodnrille.  Maryland 
20852. 

Contact  Person:  Edgar  Hanna,  Ph.D., 
Scientific  Review  Administrator.  NICHD, 
6100  Executive  Boulevard,  6100  Building- 
Room  5E01D.  Rockville.  Maryland  20852, 
Telephone:  301-496-1485. 

Name  of  SEP:  Child  Health  Research 
Centers. 

Dbte.  April  9-10. 1997. 

Time:  April  9 — SflO  a.m.-5:30  p.m..  April 
10 — 8:00  a.m. -adjournment 

Place:  Ramada  Inn — Bethesda.  8400 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Contact  Person:  Edgar  Hanna.  Ph.D., 
Scientific  Review  Administrator.  6100 
Executive  Boulevard.  6100  Building — Room 
5E01D.  Roclrville.  Maryland  20852, 
Telephone:  301-496-1485. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6).  Title  5, 
U.S.C  The  discussions  of  these  applications 
could  reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.864.  Population  Research 
and  No.  93.865.  Research  for  Mothers  and 
Children.  National  Institutes  of  Health.) 

Dated:  March  14.  1997. 
LaVarae  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
jFR  Doc.  97-6940  Filed  3-18-97;  8:45  apt] 

lOOOK  4M»-*1-« 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  4,  1997. 

Time:  2  p.m. 

Place:  Parklawn.  Room  9C-26,  5600 
Fishers  Land,  Rockville.  MD  20857. 

Contact  Person:  Jean  G.  Noronha, 
Parklawn,  Room  9C-26.  5600  Fishers  Lane. 
Rockville,  MO  20857.  Telephone:  301-443- 
6470. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  pro(>osals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
ui^gent  need  to  meet  timing  limitations 
imptosed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93.281.  93.282.) 

Dated:  March  14. 1997. 
UVema  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  97-6942  Filed  3-18-97;  8:45  am) 

MLUNO  COM  4t40-01-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Piusuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

ZXite.  March  31. 1997. 

Time.  11  B.m.  . 

Place:  Parklawn.  Room  9-101.  5600 
Fishera  Lane.  Rockville,  MD  20857. 

Contact  Person:  Donna  Ricketts,  Parklawn, 
Room  9-101.  5600  Fishers  Lane,  Rockville. 
MD  20857,  Telephone:  301-442-3936. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 


applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  [>ersonal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281.  93.282.) 

Dated:  March  14. 1997. 
LaVenie  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  97-6944  Filed  3-18-97;  8:45  am] 

BIUJNQ  COM  414e-«1-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meetings: 

Name  of  SEP:  Obesity/Nutrition  Research 
Centers. 

Date:  March  27. 1997. 

Time:  8.-00  a.m. — Adjournment. 

Place:  Holiday  Inn,  Bethesda,  Maryland 
20814. 

Contact  Person:  Lakshmanan  Sanliaran, 
Ph.D..  Scientific  Review  Administrator. 
Natcher  Building,  Room  6as-25F,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892-6600.  Phone:  301-594-7799. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  Chronic  Intestinal 
Inflammation — Mechanisms  and  Ejects. 

Date:  April  8.  1997. 

Time;  1:00  p.m. 

Place:  Room  6as-37B.  Natcher  Building. 
NIH.  (Telephone  Conference  Call). 

Contact  Person:  Dan  B.  Matsumoto.  Ph.D., 
Scientific  Review  Administrator.  Natcher 
Building.  Room  6as-37B,  National  Institutes 
of  Health,  Bethesda.  Maryland  20892-6600, 
Phone:(301)594-8894. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Organ  Transplant  in  Animals 
and  Man. 

Dote.  April  9-11, 1997. 

Time:  7:30  p.m. 

Place:  Radisson  Hotel  Metrodoroe, 
Minneap>olis,  Minnesota. 

Contact  Person:  Francisco  O.  Calvo.  Ph.D., 
Chief.  Special  Emphasis  Panel  Section, 
Review  Branch.  DEA.  NIDDK.  Natcher 
Building.  Room  6as-37E,  National  Institutes 
of  Health.  Bethesda.  Maryland  20892-6600, 
Phone:  (301)  594-8897. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Pathology  of  Urolithiasis. 

Date.  April  9-11. 1997. 


IMI 


Time:  7:30  p.m. 

Place:  Univereity  of  Florida,  Gainesville, 
Florida  32610. 

Contact  Person:  Lakshmanan  Sankaran, 
Ph.D.,  Scientific  Review  Administrator, 
Natcher  Building,  Room  6as-25F,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892-6600,  Phone:  301-594-7799. 

Purpose/ Agenda:'Vo  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6).  Title  5 
U.S.C.  Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes.  Endocrine 
and  Metabolic  Disease;  Digestive  Diseases 
and  Nutrition;  and  iOdney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated:  March  14, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  97-6945  Filed  3-18-97;  8:45  am] 

BILUNQ  CODE  4140-01-M 


National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Library  of  Medicine  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  National  Library  of  Medicine 
Special  Emphasis  Panel. 

Date:  March  31-April  2, 1997. 

Time:  7:(X)  p.m. 

Place:  University  of  Rochester,  Rochester, 
NY  14642. 

Contact:  Dr.  Roger  W.  Oahlen.  Chief. 
Biomedical  Information  Support  Branch,  EP, 
8600  Rockville  Pike.  Bldg.  38A,  Rm.  5S-522. 
Bethesda.  Maryland  20894,  301/496-4221, 

Purpose /Agenda:  To  evaluate  and  review 
lAIMS  grant  applications. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  conhdential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-879 — Medical  Library 
Assistance,  National  Institutes  of  Health.) 

Dated:  March  12, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  97-6859  Filed  3-18-97;  8:45  am] 

BOUNQ  COM  4140-01-M 


National  Cancer  institute;  Notice  of 
Meeting  President's  Cancer  Panel 

Piirsuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
President's  Cancer  Panel. 

This  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  by  the  public  limited  to 
space  available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below. 

Linda  Quick-Cameron,  Committee 
Management  Officer,  National  Cancer 
Institute,  Executive  Plaza  North,  Room 
630E.  6130  Executive  Blvd.,  MSC  7410. 
Bethesda,  MD  20892-7410  (301/496- 
.5708)  will  provide  a  summary  of  the 
meeting  and  the  roster  of  committee 
members  upon  request.  Other 
information  pertaining  to  the  meeting 
may  be  obtained  firom  the  contract 
person  indicated  below. 

Committee  Name:  F^sident's  Cancer 
Panel. 

ZJate.Aprilg,  1997. 

Place:  Herbert  Irving  Comprehensive 
Cancer  Center.  Columbia  University.  630 
West  168th  Street,  PH  18-200,  New  York. 
New  York  10032. 

Open:  8:30  a.m.  to  5:30  p.m. 

Agenda:  Concerns  of  Special  Populations 
in  the  National  Cancer  Program:  The 
Meaning  of  Race  in  Science — Considerations 
for  Cancer  Research. 

Contact  Person:  Maureen  O.  Wilson,  Ph.D, 
Executive  Secretary.  National  Cancer 
Institute.  Building  31,  Room  4A48,  Bethesda. 
MD  20892-2473,  Telephone:  (30l)  496-1148. 

Dated:  March  12. 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  97-6857  Filed  3-18-97;  8:45  am] 

BIUJNQ  COM  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 


of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote;  March  21, 1997.- 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  6172, 
Telephone  Conference. 

Contact  Person:  Dr.  Cheryl  Corsaro, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  6172,  Bethesda, 
Maryland  20892,  (301)  435-1045. 

Name  o/ SEP:  Clinical  Sciences. 

Date:  March  26, 1997. 

Time:  1:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4118. 
Telephone  Conference. 

Contact  Person:  Dr.  Christine  Melchior, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4118,  Bethesda, 
Maryland  20892,  (301)  435-1713. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  3. 1997. 

rime:  11:30  a.m. 

pyace:  NIH,  Rockledge  2.  Room  4214, 
Telephone  Conference. 

Contact  Person:  Dr.  Dan  McDonald. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4214,  Bethesda. 
Maryland  20892,  (30i)  435-1215. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  3. 1997. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4214, 
Telephone  Conference.. 

Contact  Person:  Dr.  Dan  McDonald. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4214,  Bethesda, 
Maryland  20892,  (301)  435-1215. 

Name  o/ SEP:  Clinical  Sciences. 

Dote:  April  3. 1997. 

Time:  2K)0  p.m. 

Place:  NIH,  Rockledge  2.  Room  4214. 
Telephone  Conference. 

Contact  Person:  Dr.  Dan  McDonald, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4214,  Bethesda, 
Maryland  20892.  (301)  435-1215. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote:  April  4-5. 1997. 

Time:  9:(X)  a.m. 

Place:  River  Inn.  Washington,  DC 

Contact  Person:  Dr.  Cheryl  Corsaro. 
Scientific  Review  Administrator.  6701 
Rocldedge  Drive,  Room  6172,  Bethesda, 
Maryland  20892.  (301)  435-1045. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  7, 1997. 

Time:  \M)  p.m. 

Place:  NIH,  Rockledge  2.  Room  4214, 
Telephone  Conference. 

Contact  Person:  Dr.  Dan  McDonald, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4214.  Bethesda. 
Maryland  20892.  (301)  435-1215. 

Name  of  SEP:  Qinical  Sciences. 


13162 


Federal  Register  /  Vol.  62,  No.  53  /  Wednesday,  March  19,  1997  /  Notices 


Federal  Regjgter  /  Vol.  62.  No.  53  /  Wednesday,  March  19.  1997  /  Notices 


13163 


Date:  April  9,  1997. 

Time:  3:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  4138. 
Telephone  Conference. 

Contact  Person:  Dr.  Anthony  Chung, 
Scientiflc  Review  Administrator,  6701 
Rockledge  Drive,  Room  4138.  Bethesda, 
Maryland  20892.  (301)  435-1213. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  14. 1997. 

Time:  10:45  a.m. 

Place:  NIH.  Rockledge  2,  Room  4140. 
Telephone  Conference. 

Contact  Person:  Dr.  Larry  Pinkus.  Scientific 
Review  Administrator,  6701  Rockledge  Drive. 
Room  4140.  Bethesda.  Maryland  20892,  (301) 
435-1214. 

Name  of  SEP:  Clinical  Sciences. 

Date;  April  15.  1997. 

Time:  1:00  [p.m. 

Place:  NIH,  Rockledge  2,  Room  4112, 
Telephone  Conference. 

Contact  Person:  Dr.  Gopal  Sharma, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4112.  Bethesda. 
Maryland  20892.  (301)  435-1783. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  17,  1997. 

Time:  1  KM  p.m. 

Place:  NIH,  Rockledge  2,  Room  4112. 
Telephone  Conference. 

Contact  Person:  Dr.  Gopal  Sharma. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4112.  Bethesda. 
Maryland  20892.  (301)  435-1783. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  21,  1997. 

Time:  2:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4100, 
Telephone  Conference. 

Contact  Pwson:  Dr.  Jeanne  N.  Ketley, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4100.  Bethesda. 
Maryland  20892.  (301)  435-1789. 

Mune  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote:  April  22, 1997. 

Time:  1:30  p.m. 

Place:  NTH.  Rockledge  2.  Room  519(5. 
Telephone  Conference. 

Contact  Person:  Ms.  Carol  Campbell, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5196.  Bethesda, 
Maryland  20892.  (301)  435-1257. 

Name  of  SEP:  Clinical  Sdencss. 

Dote:  April  23, 1997. 

Time:  2Mi  p.m. 

Place:  NIH,  Rockledge  2.  Room  4100, 
Telephone  Conference. 

Contact  Person:  Dr.  Jeanne  N.  Ketley, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4100,  Bethesda, 
Maryland  20892.  (301)  435-1789. 

Purpose/Agenda:  To  Review  Small 
Business  Innovation  Remarch. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  April  4, 1997. 

Time:  8«)  a.m. 

Place:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Gilbmt  Meier. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4200,  Bethesda. 
Maryland  20892,  (301)  43&-1219. 


The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(cM4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  conunercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396,  93.837-93.844.  93.846-93.878. 
93.892.  93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  March  14, 1997. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
(FR  Doc  97-6941  Filed  3-18-97;  8:45  am) 

BILUNQ  OOOE  414«-01-M 


Prospective  Grant  of  Exclusive 
License:  lAethod  of  Treating 
Established  Colitis  Using  AntitxxJies 
Against  IL-12 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  This  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(I),  announces  that  the 
National  Institutes  of  Health  is 
contemplating  the  grant  of  a  co- 
exclusive  world-wide  license  to 
Genetics  Institute,  Inc.,  a  IDelaware 
corporation  headquartered  in 
Cambridge,  Massachusetts,  and  Protein 
Design  Lab,  Inc.,  a  Delaware  corporation 
headquartered  in  Mountain  View, 
CaUfomia,  to  practice  the  inventions 
embodied  in  U.S.  Patent  Application 
08/547.979  and  corresponding  foreign 
patent  appUcations  entitled  "Method  of 
Treating  Estabhshed  Colitis  Using 
Antibodies  Against  IL-12"  in  the  held 
of  treatment  of  inflammatory  bowel 
disease.  These  inventions  are  owned  by 
the  Government  of  the  United  States  of 
America  as  represented  by  the 
Department  of  Health  and  Human 
Services. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  hcense  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  Ucense 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

SUPPl.a»(rARY  MFORMA-nON:  The  patent 
application  discloses  a  method  of 
treating  the  established  criteria  coUtis  of 


an  inflammatory  bowel  disease  by 
administering  the  antibodies  against  IL- 
12.  A  method  for  evaluating  the 
effectiveness  of  the  IL-12  antibodies  in 
reducing  the  inflammatory  response  is 
also  presented. 

ADDRESSES:  Requests  for  copies  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  licenses  should  be 
directed  to:  Jaconda  Wagner,  J.D., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  601 1  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  Telephone:  (301) 
496-7735,  ext.  284;  Facsimile:  (301) 
402-0220.  A  signed  Confidentiality 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 
AppUcations  for  a  license  in  the  held  of 
use  filed  in  response  to  this  notice  will 
be  treated  as  objections  to  the  grant  of 
the  contemplated  licenses.  Only  written 
comments  and/or  appUcations  for  a 
license  which  are  received  by  NIH  on  or 
before  May  19, 1997,  will  be  considered. 
Comments  and  objections  submitted  to 
this  notice  will  not  be  made  available 
for  pubUc  inspection  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  March  11, 1997. 

BariMra  M.  McGaray, 

Deputy  Director,  Office  of  Technology 
Transfer. 

(FR  Doc.  97-6856  Filed  3-18-97;  8:45  ami 

BMJJNO  COOE  414e-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  WHdIife  Sarvics 

Notice  of  Availat>ility  of  ths  Draft 
EnvlronnMntal  Assessment  and  Land 
Protection  Plan  for  the  Proposed 
Establishment  of  Black  Bayou  Lake 
National  Wiidltfe  Reluge,  OuachHa 
Parish,  LA 

AdaiCY:  Fish  and  WildUfe  Service, 
Interior. 

ACTION:  Notice  of  availability  of  the 
Draft  Environmental  Assessment  and 
Land  Protection  Plan  for  the  Proposed 
Plan  for  the  Proposed  Establishment  of 
Black  Bayou  Lake  National  WildUfe 
Refuge. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife, 
Southeast  Region,  proposes  to  establish 
a  new  national  wildlife  refuge  on  Black 
Bayou  lake  near  the  dty  of  Monroe  in 
Ouachita  Parish,  Louisiana.  The 
purpose  of  the  proposed  refuge  is  to 


protect,  enhance,  and  manage  the 
habitats  of  Black  Bayou  Lake  and  certain 
surrounding  lands  for  the  benefit  of  the 
Lake's  fishery,  resident  migratory  - 
waterfowl,  wading  birds,  neotropical 
migratory  birds,  and  other  native 
wildUfe.  A  IDraft  Environmental 
Assessment  and  Land  Protection  Plan 
for  the  establishment  of  the  proposed 
refuge  has  been  developed  by  Service 
biologists  in  coordination  with  the 
Louisiana  Department  of  WildUfe  and 
Fisheries,  the  City  of  Monroe,  and  other 
local  entities.  The  assessment 
considered  the  biological, 
environmental,  and  socioeconomic 
effects  of  establishing  the  refuge  and 
evaluates  three  alternative  actions  and 
their  potential  impacts  on  the 
environment.  Written  comments  or 
recommendations  concerning  the 
proposal  was  welcomed  and  should  be 
sent  to  the  address  below. 
DATES:  Land  acquisition  plaiuing  for 
the  project  is  currently  underway.  The 
draft  environmental  assessment  and 
land  protection  plan  will  be  available  to 
the  pubUc  for  review  and  comment  on 
March  18, 1997.  Written  comments 
must  be  received  no  later  than  April  18, 
1997,  in  order  to  be  considered  for 
preparation  of  the  final  environmental 
assessment. 

ADDRESSES:  Comments  and  requests  for 
copies  of  the  draft  environmental 
assessment  and  for  further  information 
on  the  project  should  be  addressed  to 
Mr.  Charles  M.  Danner,  Team  Leader, 
Planning  and  Support  Team,  U.S.  Fish 
and  WildUfe  Service,  1875  Century 
Boulevard,  Atlanta,  Georgia  30345,  or  by 
telephone  at  800/419/9582. 
SUPPI-aCNTARY  MFORMATKM:  The 
proposed  refuge  area  is  located  on  Black 
Bayou  Lake  immediately  north  of 
Monroe  and  West  Monroe  in  Ouachita 
Parish,  Louisiana.  The  lake  is  a 
secondary  source  of  water  for  the  city  of 
Monroe  and  is  connected  to  Bayou  de 
Siard,  which  serves  as  the  primary 
source  of  water  for  the  city.  Over  the 
past  several  years,  the  Monroe  City 
Council  and  the  Chamber  of  Commerce 
have  expressed  considerable  interest  in 
seeking  to  protect  Black  Bayou  Lake  and 
ensure  pubUc  use.  In  1996,  the  Qty  of 
Monroe  purchased  1,661  acres  on  the 
lake.  The  city  has  offered  to  enter  into 
a  long-term  lease  with  the  Service  to 
create  an  overlay  refuge  on  the  property. 
The  Service  proposes  to  establish  the 
refuge  by  entering  into  this  lease  with 
the  city  and  by  acquiring  certain  lands 
around  the  lake  through  fee  title 
purchases,  other  leases,  and  easements 
from  willing  sellers. 

The  proposed  refuge  would  consist  of 
up  to  6,200  acres  of  land  and  water  on 


and  around  Black  Bayou  Lake.  The  lake 
is  locally  renowned  for  its  recreational 
fishing  for  largemouth  bas^  and 
chinquapin  bream,  and  the  lands 
surrounding  the  lake  provide  abundant 
habitat  for  resident  and  migratory 
waterfowl,  wading  birds,  neotropical 
migratory  birds,  and  other  native 
wildUfs.  The  federally-listed  red- 
cockaded  woodpecker  and  bald  eagle 
also  use  the  habitats  of  the  proposed 
refuge  area. 

Dated:  March  7, 1997. 
Noreen  K.  Qough, 
Regional  Director. 
(FR  Doc.  97-6888  Filed  3-18-97;  8:45  am) 

BILUNQ  0006  4310-S6-M 


Preparation  of  an  Environmental 
Impact  Statement  on  a  Permit 
Applteatton  To  Incklentally  Take 
Threatened  and  Endangered  Species 
In  Associatkin  With  a  Multiple  Species 
Hat>itat  Conservation  Plan  for  the 
Potrero  Creek  and  Beeumont  Gateway 
Sites  in  the  City  of  Beeumont,  County 
of  Rhrerskto,  CA 

AQENCY:  Fish  and  WildUfe  Service, 

Interior. 

ACnON:  Request  for  scoping  comments. 

SUMMARY:  As  specified  in  the  Notice  of 
Intent  (61  FR  59889),  the  U.S.  Fish  and 
Wildlife  Service  (Service)  requested  that 
comments  addressing  issues  and 
alternatives  to  be  considered  in 
developing  the  Environmental  Impact 
Statement  be  received  on  or  before 
December  26,  1996.  The  Service  has 
been  notified  by  several  parties  that 
requested  information  was  not  received 
in  sufficient  time  to  allow  meaningful 
comments  by  December  26, 1996. 
Therefore,  this  publication  provides 
formal  notice  that  the  Service  continues 
to  encourage  all  interested  parties  to 
submit  scoping  comments. 
DATES:  Written  comments  related  to  the 
scope  and  content  of  the  Environmental 
Impact  Statement  should  be  received  on 
or  before  April  18, 1997. 
ADDRESSES:  Information,  comments,  or 
questions  related  to  preparation  of  the 
Environmental  Impact  Statement  and 
the  National  Environmental  Policy  Act 
process  should  be  submitted  to  Mr.  Gail 
Kobetich,  Field  Supervisor,  U.S.  Fish 
and  WildUfe  Service,  2730  Loker 
Avenue  West,  Carlsbad,  CA  92008. 
Written  comments  also  may  be  sent  by 
facsimile  to  (619)  431-9618. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Pete  Sorensen,  Assistant  Field 
Supervisor,  at  the  above  Carlsbad 
address,  telephone  (619)  431-9440. 
Documents  will  also  be  available  for 


public  inspection  by  appointment 
during  normal  business  hours  (8  a.m.  to 
5  p.m.,  Monday  through  Friday)  at  the 
above  Carlsbad  address. 

Dated:  March  11, 1997. 
William  F.  Shake, 

Acting  Regional  Director,  Region  1,  Portland, 

OR. 

(FR  Doc.  97-6885  Filed  3-18-97;  8:45  am) 

BKIMG  OOOE  4ai»-66-P 


U.S.  Rsh  and  Wildlife  Servtee 

Klamath  Fishery  Management  Council; 
Meeting 

agency:  U.S.  Fish  and  WildUfe  Service, 
Interior. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  luider 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resoiuces  Restoration  Act  (16 
U.S.C.  460SS  et  seq.).  The  Klamath 
Fishery  Management  Coimcil  makes 
recommendations  to  agencies  that 
regulate  harvest  of  anadromous  fish  in 
the  Klamath  River  Basin.  The  piupose  of 
this  meeting  will  be  to  develop  a  range 
of  management  options  for  the  1997 
fishery  season.  These  options  wriU  be 
presented  the  following  week  to  the 
Pacific  Fishery  Management  CouncU. 
The  meeting  is  open  to  the  pubUc 

DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from 
1:00  p.m.  to  5:00  p.m.  on  Sunday.  April 
6, 1997. 

PU^CE:  The  meeting  will  be  held  at  the 
Clarion  Hotel,  401  E.  MiUbrae  Ave., 
MiUbrae.  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ronald  A.  Iverson,  Project  Leader, 
U.S.  Fish  and  WildUfe  Service,  P.O.  Box 
1006  (1215  South  Main),  Yreka,  CA 
96097-1006,  telephone  (916)  842-5763. 

SUPPLBIBfrARY  MFORMATKM:  For 
background  information  on  the  Klamath 
Council,  please  refer  to  the  notice  of 
their  initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
25639). 

Dated:  March  11, 1997. 
WilliaB  F.  Shaks, 
Acting  Regional  Director. 
(FR  Doc.  97-6886  Filed  3-18-97;  8:45  ami 
MLLMO  oooe  4S1»-a»-P 
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Buraau  of  Land  Management 

IA2-«30-07-1020-00] 

Notice  of  Availatrility  of  a  Proposed 
Plan  Amendment  of  Land  Use  Plans  in 
Arizona  for  Impiementation  of  Arizona 
Standards  for  Rangetand  Health  and 
Guideiines  for  Grazing  Administration, 
Finding  of  No  Significant  Impact,  and 
Environmental  Assessment  Summary 

AQ04CY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability, 

amendment  to  time  frames  for  protest 

period. 

SUMMARY:  On  March  11. 1997.  the 
Bureau  of  Land  Management  published 
a  notice  of  availability  of  the  proposed 
plan  amendment  of  land  use  plans  in 
Arizona  for  implementation  of  Arizona 
Standards  for  Rangeland  Health  and 
Guidelines  for  Grazing  Administration. 
The  publication  of  the  Notice  of 
Availability  initiated  a  30-day  protest 
period  of  the  proposed  plan 
amendment.  This  notice  serves  to 
announce  an  amendment  to  the  time 
frames  for  the  protest  period.  Due  to  a 
delay  in  publishing  the  original  Federal 
Regbter  Notice  of  Availability,  the 
protest  period  will  not  close  until  April 
9,  1997. 

DATES:  Protests  on  the  proposed 
decisions  in  the  Proposed  Plan 
Amendment  for  Implementation  of 
Arizona  Standards  and  Guidelines  must 
be  postmarked  by  April  9,  1997. 
AOOAESSES:  Protests  must  be  sent  to  the 
Director  (210):  Bureau  of  Land 
Management:  1849  C  Street.  NW;  MS- 
lOOOLS;  Washington,  DC  20240. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ken  Mahoney.  Team  Leader,  Arizona 
State  Office.  222  North  Central  Avenue, 
Phoenix.  AZ  85004,  Telephone:  (602) 
417-9238. 
Phillip  D.  Moraland, 
Acting  Deputy  State  Director,  Arizona. 
IFR  Doc  97-6890  Filed  3-l»-97;  8:45  ami 
■LLMO  COM  of-a-p 


INTERNATIONAL  TRADE 
COMMISSION 

Summary  of  Commission  Practice 
Relating  to  Administrative  Protective 
Orders 

AOaiCY:  United  States  International 
Trade  Commission. 
ACTION:  Summary  of  Commission 
practice  relating  to  administrative 
protective  orders. 


SIMMARY:  The  Conference  Report  to  the 
Customs  and  Trade  Act  of  1990 


provided  for  the  International  Trade 
Commission  ("Commission")  to  issue 
periodic  reports,  at  least  annually,  on 
the  status  of  its  practice  with  respect  to 
violations  of  its  administrative 
protective  orders  ("APOs")  in 
investigations  under  Title  VII  of  the 
Tariff  Act  of  1930.  This  notice  provides 
a  summary  of  investigations  of  breaches 
for  the  period  ending  in  1996.  The 
Commission  intends  that  this  notice 
will  educate  representatives  of  parties  to 
Commission  proceedings  as  to  some 
specific  types  of  APO  breaches 
encountered  by  the  Commission  and  the 
corresponding  types  of  actions  the 
Commission  has  taken. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
S.  Usher,  Esq.,  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission,  tel.  (202)  205-3152. 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  (202) 
205-1810. 

8UPrt.EMO*TARY  INFORMATION: 
Representatives  of  parties  to 
investigations  conducted  under  Title  VII 
of  the  Tariff  Act  of  1930  may  enter  into 
administrative  protective  orders  that 
pwrmit  them,  under  strict  conditions,  to 
obtain  access  to  business  proprietary 
information  ("BPI")  of  other  parties.  See 
19  U.S.C.  1677f;  19  CFR  207.7.  The 
discussion  below  describes  APO  breach 
investigations  that  the  Commission  has 
completed  including  a  description  of 
actions  taken  in  response  to  breaches. 
The  discussion  covers  breach 
investigations  completed  during  the 
period  ending  in  1996.  generally  with 
respect  to  antidumping  and 
countervailing  duty  cases. 

In  jjast  years,  the  notice  has  contained 
also  a  summary  of  the  Commission's 
investigations  involving  violations  of 
the  "24-hour"  rule,  which  provides  that 
during  the  24-hour  period  after  a 
Commission  deadline  for  a  party 
submission  in  an  antidumping  or 
countervaiUng  duty  proceeding,  the 
only  changes  to  the  proprietary  version 
permitted  are  changes  to  the  bracketing 
of  BPI.  See  19  CFR  207.3(c).  In  1996. 
however,  no  investigations  of  24-hour 
rule  violations  were  completed. 

In  recent  years,  the  Commission  has 
expanded  the  notice  to  include  APO 
breaches  in  other  types  of  proceedings 
as  well.  In  1996,  only  one  APO 
investigation  was  completed  in  a 
proceeding  conducted  under  Section 
201  of  the  Trade  Act  of  1974,  and  no 
APO  investigations  were  completed  in 
proceedings  conducted  under  Section 
337  of  the  Tariff  Act  of  1930. 


Since  1991,  the  Commission  has 
pubUshed  annually  a  summary  of  its 
actions  in  response  to  violations  of 
Commission  APOs  and  the  "24  hour" 
rule.  See  56  FR  4846  (Feb.  6, 1991);  57 
FR  12,335  (Apr.  9,  1992);  58  FR  21,991 
(Apr.  26.  1993);  59  FR  16.834  (Apr.  8. 
1994);  60  FR  24.880  (May  10, 1995);  and 
61  FR  21,203  (May  9,  1996).  This  notice 
does  not  provide  an  exclusive  list  of 
conduct  that  will  be  deemed  to  be  a 
breach  of  the  Commission's  APOs,  and 
does  not  bind  the  Commission  in  its 
future  rulings. 

As  part  ofthe  effort  to  educate 
practitioners  about  the  Commission's 
current  APO  practice,  the  Secretary  of 
the  Commission  issued  in  April  1996  a 
revised  edition  of  An  Introduction  to 
Administrative  Protective  Order  Practice 
in  Antidumping  and  Countervailing 
Duty  Investigations  (Pub.  No.  2961). 
This  document  is  available  upon  request 
from  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.  Washington.  DC  20436,  tel. 
(202) 205-2000. 
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I.  In  General 

The  current  APO  form  for 
antidumping  and  countervailing  duty 
investigations,  which  the  Commission 
has  used  since  March  1995,  requires  the 
applicant  to  swear  that  he  or  she  will: 

(1)  Not  divulge  any  of  the  BPI 
obtained  under  this  APO  and  not 
otherwise  available  to  him,  to  any 
person  other  than 

(i)  Personnel  of  the  Commission 
concerned  with  the  investigation, 

(ii)  The  person  or  agency  from  whom 
the  BPI  was  obtained, 

(iii)  A  person  whose  application  for 
disclosure  of  BPI  under  this  APO  has 
been  granted  by  the  Secretary,  and 

(iv)  Other  persons,  such  as  paralegals 
and  clerical  staff,  who  (a)  are  employed 
or  supervised  by  and  under  the 
direction  and  control  of  the  authorized 
applicant  or  another  authorized 
applicant  in  the  same  firm  whose 
application  has  been  granted;  (b)  have  a 
need  thereof  in  connection  with  the 
investigation;  (c)  are  not  involved  in 
competitive  decision  making  for  an 
interested  party  which  is  a  party  to  the 
investigation;  and  (d)  have  submitted  to 
the  SeCTetary  a  signed  Acknowledgment 
for  Clerical  Personnel  in  the  form 
attached  hereto  (the  authorized 
applicant  shall  also  sign  such 
acknowledgment  and  will  be  deemed 
responsible  for  such  persons' 
compliance  with  this  APO); 

(2)  Use  such  BPI  solely  for  the 
purposes  of  the  above-captioned 
Commission  investigation  or  for  judicial 
or  binational  panel  review  of  such 
Commission  investigation; 


(3)  Not  consult  with  any  person  not 
described  in  paragraph  (1)  concerning 
BPI  disclosed  under  this  APO  without 
first  having  received  the  written  consent 
of  the  Secretary  and  the  party  or  the 
representative  of  the  party  from  whom 
such  BPI  was  obtained; 

(4)  Whenever  materials  [e.g., 
documents,  computer  disks,  etc.) 
containing  such  BPI  are  not  being  used, 
store  such  material  in  a  locked  file 
cabinet,  vault,  safe,  or  other  suitable 
container  (N.B.:  storage  of  BPI  on  so- 
called  hard  disk  computer  media  is  to 
be  avoided,  because  mere  erasure  of 
data  fit>m  such  media  may  not 
irrecoverably  destroy  the  BPI  and  may 
result  in  violation  of  paragraph  C  of  this 
APO); 

(5)  Serve  all  materials  containing  BPI 
disclosed  under  this  APO  as  directed  by 
the  Secretary  and  pursuant  to  section 
207.7(f)  ofthe  Commission's  rules; 

(6)  "Transmit  each  document 
containing  BPI  disclosed  under  this 
APO: 

(i)  with  a  cover  sheet  identifying  the 
document  as  containing  BPI, 

(ii)  with  all  BPI  enclosed  in  brackets 
and  each  page  warning  that  the 
docimient  contains  BPI, 

(iii)  if  the  dociunent  is  to  be  filed  by 
a  deadline,  with  each  page  marked 
"Bracketing  of  BPI  not  final  for  one 
business  day  after  date  of  filing,"  and 

(iv)  if  by  mail,  within  two  envelopes, 
the  inner  one  sealed  and  mariced 
"Business  Proprietary  Information — ^To 
be  opened  only  by  [name  of  recipient)", 
and  the  outer  one  sealed  and  not 
marked  as  containing  BPI; 

(7)  Comply  with  the  provisions  of  this 
APO  and  section  207.7  ofthe 
Commission's  rules; 

(8)  Make  true  and  accurate 
representations  in  the  authorized 
applicant's  application  and  promptly 
notify  the  Secretary  of  any  changes  that 
occur  after  the  submission  of  the 
application  and  that  affect  the 
representations  made  in  the  application 
(e.g.,  change  in  personnel  assigned  to 
the  investigation); 

(9)  Report  promptly  and  confirm  in 
writing  to  the  Secretary  any  possible 
breach  of  this  APO;  and 

(10)  Acknowledge  that  breach  of  this 
APO  may  subject  the  authorized 
applicant  and  other  persons  to  such 
sanctions  or  other  actions  as  the 
Commission  deems  appropriate, 
including  the  administrative  sanctions 
and  actions  set  out  in  this  APO. 

The  APO  further  provides  that  breach 
of  a  protective  order  may  subject  an 
applicant  to: 

(1)  Disbarment  irom  practice  in  any 
capacity  before  the  Commission  along 
with  such  person's  partners,  associates. 


employer,  and  employees,  for  up  to 
seven  years  following  publication  of  a 
determination  that  the  order  has  been 
breached; 

(2)  Refisrral  to  the  United  States 
Attorney; 

(3)  In  the  case  of  an  attorney, 
accountant,  or  other  professional, 
referral  to  the  ethics  panel  of  the 
appropriate  professional  association; 

(4)  Such  other  administrative 
sanctions  as  the  Commission  determines 
to  be  appropriate,  including  public 
release  of  or  striking  from  the  record  any 
information  or  briefe  submitted  by,  or 
on  behalf  of,  such  person  or  the  party 
he  represents;  denial  of  further  access  to 
business  proprietary  information  in  the 
current  or  any  future  investigations 
before  the  Commission;  and  issuance  of 
a  public  or  private  letter  of  reprimand; 
and 

(5)  Such  other  actions,  including  but 
not  limited  to,  a  warning  letter,  as  the 
Commission  determines  to  be 
appropriate. 

Commission  employees  are  not 
signatories  to  the  Commission's  APOs 
and  do  not  obtain  access  to  BPI  through 
APO  procediufl.  Consequently,  they  are 
not  subject  to  the  requirements  of  the 
APO  with  respect  to  the  handling  of 
BPI.  However,  Commission  employees 
are  subject  to  strict  statutory  and 
regulatory  constraints  concerning  BPI, 
and  face  potentially  severe  penalties  for 
noncompliance.  See  18  U.S.C.  1905; 
Title  5,  U.S.  Code;  and  Commission 
personnel  policies  implementing  the 
statutes.  Although  the  Privacy  Act  (5 
U.S.C.  552a)  limits  the  Commission's 
authorify  to  disclose  any  personnel 
action  against  agency  employees,  this 
should  not  lead  the  public  to  conclude 
that  no  such  actions  have  been  taken. 

An  important  provision  ofthe 
Commission's  rules  relating  to  BPI  is  the 
"24-hour"  rule.  This  rule  provides  that 
parties  have  one  business  day  after  the 
deadline  for  filing  documents 
containing  BPI  to  file  a  public  version 
ofthe  document.  The  rule  also  permits 
changes  to  the  bracketing  of  information 
in  the  proprietary  version  within  this 
one-day  period.  No  changes — other  than 
changes  in  bracketing — may  be  made  to 
the  proprietary  version.  The  rule  was 
intended  to  reduce  the  incidence  of 
APO  breaches  caused  by  inadequate 
bracketing  and  improper  placement  of 
BPI.  The  Commission  urges  parties  to 
make  use  of  the  rule.  If  a  party  wishes 
to  make  changes  to  a  document  other 
than  bracketing,  such  as  typographical 
changes  or  other  corrections,  the  party 
must  ask  for  an  extension  of  time  to  file 
an  amended  document  pursuant  to  Rule 
201.14(b)(2). 


n.  Investigations  of  Alleged  APO 
Breaches 

An  investigation  of  an  alleged  APO 
breach  in  an  antidumping  or 
c»imtervailing  dufy  investigation 
commences  when  the  Secretary,  acting 
under  delegated  authority,  issues  to  the 
alleged  breacher  a  letter  of  inquiry  to 
ascertain  the  alleged  breacher's  views 
on  whether  a  breach  has  occurred.  If, 
after  reviewing  the  response  and  other 
relevant  information,  the  Commission 
determines  that  a  breach  has  occurred, 
the  Commission  often  issues  a  second 
letter  asking  the  breacher  to  address  the 
questions  of  mitigating  or  aggravating 
circumstances  and  possible  sanctions  or 
other  acti(»is.  The  Qmunission  then 
determines  what  action  to  take  in 
response  to  the  breach.  However,  in 
some  cases,  the  Commission  has 
determined  that  although  a  breach  has 
occurred,  sanctions  are  not  warranted, 
and  therefore  has  found  it  unnecessary 
to  issue  a  second  letter  concerning  what 
sanctions  might  be  appropriate.  Instead, 
it  issues  a  warning  letter  to  the 
individual.  The  Commission  retains  sole 
authority  to  make  final  determinations 
regarding  the  existence  of  a  breach  and 
the  appropriate  action  to  be  taken  if  a 
breach  has  occurred. 

The  records  of  Commission 
investigations  of  alleged  APO  breaches 
in  antidiunping  and  countervailing  duty 
cases  are  not  pubUcly  available  and  are 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act,  5  U.S.C 
552;  Section  135(b)  ofthe  Customs  and 
Trade  Act  of  1990;  and  19  U.S.C. 

1677f(B). 

The  breach  most  frequently 
investigated  by  the  Commission 
involves  the  APO's  prohibition  on  the 
dissemination  of  BPI  to  unauthorized 
persons.  Such  dissemination  usually 
occurs  as  the  result  of  failure  to  delete 
BPI  from  public  versions  of  documents 
filed  with  the  Commission  or  of 
transmission  of  proprietary  versions  of 
documents  to  unauthorized  recipients. 
Other  breaches  have  involved:  the 
failure  to  properly  bracket  BPI  in 
proprietary  documents  filed  with  the 
Commission;  the  failure  to  immediately 
report  known  violations  of  an  APO;  and 
the  failure  to  adequately  supervise  non- 
legal  personnel  in  the  handling  of  BPI 
in  certain  circumstances. 

Sanctions  for  APO  violations  serve 
two  basic  interests:  (a)  preserving  the 
confidence  of  submitters  of  BPI  in  the 
Commission  as  a  reliable  protector  of 
BPI;  and  (h)  disciplining  breachers  and 
deterring  future  violations.  As  the 
Conference  Report  to  the  Onmibus 
Trade  and  Competitiveness  Act  of  1988 
observed,  "the  effective  enforcement  of 
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limited  disclosure  under  administrative 
protective  order  depends  in  part  on  the 
extent  to  which  private  parties  have 
confidence  that  there  are  effective 
sanctions  against  violation."  H.R.  Conf. 
Rep.  No.  576, 100th  Cong.,  1st  Sess.  623 
(1988). 

The  Commission  has  worked  to 
develop  consistent  jurisprudence,  not 
only  in  determining  whether  a  breach 
has  occurred,  but  also  in  selecting  an 
appropriate  response.  In  determining 
the  appropriate  response,  the 
Commission  generally  considers 
mitigating  factors  such  as  the 
unintentional  nature  of  the  breach,  the 
lack  of  prior  breaches  committed  by  the 
breaching  party,  the  corrective  measures 
taken  by  the  breaching  party,  and  the 
promptness  with  which  the  breaching 
party  reported  the  violation  to  the 
Commission.  The  Commission  also 
considers  aggravating  circumstances, 
especially  whether  persons  not  under 
the  APO  actually  read  the  BPI. 

Commission  rules  permit  economists 
or  consultants  to  obtain  access  to  BPI 
under  the  APO  if  the  economist  or 
consultant  is  under  the  direction  and 
control  of  an  attorney  under  the  APO,  or 
if  the  economist  or  consultant  appears 
regularly  before  the  Commission  and 
represents  an  interested  party  who  is  a 
party  to  the  investigation.  19  CFR 
207.7(a)(3)  (B)  and  (C).  Economists  and 
consultants  who  obtain  access  to  BPI 
under  the  APO  under  the  direction  and 
control  of  an  attorney  nonetheless 
remain  individually  responsible  for 
complying  with  the  APO.  In  appropriate 
circumstances,  for  example,  an 
economist  under  the  direction  and 
*  control  of  an  attorney  may  be  held 
responsible  for  a  breach  of  the  APO  by 
failing  to  redact  APO  information  firom 
a  dociunent  that  is  subsequently  filed 
with  the  Commission  and  served  as  a 
public  document.  This  is  so  even 
though  the  attorney  exercising  direction 
or  control  over  the  economist  or 
consultant  may  also  be  held  responsible 
for  the  breach  of  the  APO. 

m.  Specific  Investigations  in  Which 
Breaches  Were  Found 

The  Commission  presents  the 
following  case  studies  to  educate  users 
about  the  types  of  APO  breaches  found 
by  the  Commission.  The  case  studies 
provide  the  factual  background,  the 
actions  taken  by  the  Commission,  and 
the  factors  considered  by  the 
Commission  in  determining  the 
appropriate  actions.  The  Commission 
has  not  included  some  of  the  specific 
facts  in  the  descriptions  of 
investigations  where  disclosure  could 
reveal  the  identity  of  a  particular 
breacher.  Thus,  in  some  cases,  apparent 
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inconsistencies  in  the  facts  set  forth  in 
this  notice  result  from  the  Commission's 
inability  to  disclose  particular  facts 
more  fully. 

Case  1:  Counsel  bracketed  but  failed 
to  redact  BPI  in  the  pubUc  version  of  its 
pre-hearing  brief.  The  Commission 
found  that  two  of  the  signatories  to  the 
brief  breached  the  APO  and  issued 
private  letters  of  reprimand.  In  deciding 
on  this  sanction,  the  Commission 
considered  that  the  breach  was 
discovered  by  the  Commission,  not  by 
the  offending  parties,  and  the  brief 
containing  BPI  was  in  fact  released  and 
copied  by  an  unauthorized  person.  On 
the  other  hand,  the  attorneys  had 
committed  no  prior  breaches  of  an  APO; 
the  breach  did  not  appear  to  be 
intentional;  the  attorneys  moved 
promptly  to  mitigate  the  breach;  and  the 
attorneys  cooperated  in  a  timely  and 
complete  maimer.  (The  Commission 
found  that  a  third  signatory  did  not 
breach  the  APO  because  he  was  not 
involved  in  the  preparation  of  the  brief). 

Case  2:  In  a  final  investigation, 
counsel  served  a  document  containing 
BPI  information  on  four  parties' 
representatives  that  were  signatories  to 
the  APO  in  the  preliminary 
investigation,  but  were  not  signatories 
in  the  final  investigation. '  The 
Commission  found  that  the  party 
responsible  for  serving  the  document 
breached  the  APO,  but  decided  to  issue 
only  a  warning  letter.  Factors  relevant  to 
the  Commission's  decision  included 
that  the  breach  was  inadvertent;  the 
offender  did  not  commit  any  prior  APO 
breaches;  the  offender  took  immediate 
actions  to  mitigate  any  harm  by 
retrieving  the  documents  from  the 
unauthorized  recipients;  and  the 
document  was  not  viewed  by  anyone 
not  on  the  APO. 

Case  3:  A  junior  associate  and  an 
attorney  with  principal  responsibility 
for  an  investigation  ("principal 
attorney")  submitted  certifications  that 
all  APO  information  had  been  returned 
or  destroyed.  Both  attorneys 
subsequently  changed  firms.  Thereafter, 
an  employee  at  the  principal  attorney's 
new  firm  located  two  documents 
obtained  under  the  APO  in  the  principal 
attorney's  files.  The  principal  attorney 
notified  the  Commission.  The 
Commission  found  that  both  the  junior 
associate  and  the  principal  attorney 


'  Tbese  referencBs  correspond  to  the  preliminary 
and  final  phases  of  an  investigation  under  the 
Commission's  amended  rules.  See  19  CFR  207.12. 
61  FH  37.818.  37819  (July  22.  1996).  In  this  case, 
and  in  other  cases  discussed  in  this  notice,  the 
investigations  were  conducted  under  the 
Commission's  pre-existing  rules,  which  termed 
such  proceedings  to  be  preliminary  and  final 
investigations. 


breached  the  APO  by  (1)  failing  to 
return  or  destroy  all  documents 
containing  BPI;  and  (2)  certifying  that 
they  had  done  so  when  in  fiict 
documents  had  not  been  returned  or 
destroyed.  The  Commission  found  that 
the  principal  attorney  breached  the  APO 
also  by  not  safeguarding  BPI  material 
such  that  a  non-APO  signatory — the 
employee  who  discovered  the 
documents — had  access  to  APO 
information.  The  Commission  decided 
to  issue  private  letters  of  reprimand  to 
both  the  junior  associate  and  the 
principal  attorney. 

The  Commission  rejected  the  junior 
associate's  assertions  that  he  did  not 
breach  the  APO  because  he  was  not 
permitted  access  to  all  of  the  files  at  his 
firm.  The  Commission  stated  that  if  this 
was  the  case,  the  associate  should  have 
asked  other  signatories  whether  they 
had  returned  or  destroyed  all  BPI.  As  for 
the  sanction,  the  Commission  noted  that 
the  filing  of  an  incorrect  certification  of 
destruction  of  documents  is  a  serious 
violation  of  an  APO.  On  the  other  hand, 
the  Commission  noted  that  the  attorney 
had  not  previously  breached  an  APO; 
the  violation  was  not  intentional;  and 
the  breach  occurred  at  a  time  when  the 
affairs  of  the  firm  were  in  disarray  due 
to  significant  organizational  changes  at 
the  firm. 

As  for  the  principal  attorney,  the 
Commission  considered  that  a  false 
certification  of  destruction  is  a  serious 
breach;  the  attorney  was  the  one 
principally  responsible  for  representing 
clients  in  this  particular  investigation; 
and  there  was  the  additional  breach  of 
making  BPI  available  to  a  non-APO 
signatory.  On  the  other  hand,  the 
Commission  noted  that  the  attorney  had 
not  previously  breached  an  APO;  the 
breach  was  not  intentional;  and  the 
affairs  of  the  firm  were  in  disarray  due 
to  significant  organizational  changes  at 
the  firm. 

Case  4:  Three  attorneys  subject  to  an 
APO  left  their  firm  during  the  pendency 
of  the  appeal  process  of  an 
investigation,  while  a  fourth  remained 
at  the  firm.  Accordingly,  when  the  three 
departed,  the  firm  still  possessed  BPI 
under  the  APO.  One  of  the  three 
asserted  that  he  thought  that  the  fourth 
attorney  would  be  responsible  for  the 
APO  material;  another  asserted  that  he 
left  instructions  for  the  documents  to  be 
sent  to  the  client's  new  law  firm  or  be 
destroyed;  while  the  third  asserted  that 
the  material  was  not  destroyed  at  the 
time  of  his  departure  because  the 
litigation  was  still  ongoing.  All  parties 
to  the  case  then  entered  a  stipulation 
dismissing  all  pending  litigation.  A  year 
later,  upon  departure  from  the  firm  or 
shortly  thereafter,  the  fourth  attorney 


asserted  that  he  learned  that  the 
documents  still  were  in  the  firm's 
locked  APO  room,  instructed  his 
secretary  to  destroy  them,  and  conferred 
with  her  thereafter  to  ensure  that  the 
instructions  had  been  followed.  Three 
years  later,  this  attorney  was  informed 
by  personnel  at  this  firm  that  material 
obtained  pursuant  to  the  APO  was  still 
in  the  firm's  locked  APO  rtxim.  He 
promptly  reported  this  to  the 
Commission. 

The  Commission  found  that  all  four 
attorneys  breached  the  APO  by  failing  to 
return  or  destroy  all  documents 
containing  BPI  obtained  under  APO. 
The  Commission  also  found  that  the 
fourth  attorney  further  breached  the 
APO  by  failing  to  ascertain  that  any 
instructions  he  had  given  to  destroy 
dociunents  containing  BPI  had  been 
executed,  a  failure  which  resulted  in 
BPI  being  retained  by  individuals  who 
were  neither  APO  signatories  nor  under 
the  control  of  APO  signatories. 

The  Commission  decided  to  issue 
private  letters  of  reprimand  to  each  of 
the  attorneys.  The  Commission  noted 
that  the  failure  of  the  attorneys  to 
communicate  adequately  with  each 
other  concerning  who  would  have  the 
ultimate  responsibility  for  disposing  of 
the  APO  materials  was  a  serious  breach 
of  their  obligations,  and  that  it  resulted 
in  the  failiu^  to  return  or  destroy  APO 
material.  The  Commission  also  noted 
that  none  of  the  parties  had  previously 
breached  an  APO. 

Case  5:  Counsel  filed  the  pubUc 
version  of  a  document  that  contained 
bracketed  but  unredacted  BPI.  The 
Commission  found  that  the  economic 
consultant  who  was  responsible  for  the 
exhibits  that  contained  the  unredacted 
BPI,  as  well  as  three  attorneys  acting  as 
counsel  for  the  same  party  (one  as  a 
contract  attorney  for  the  retained  firm) 
who  had  all  worked  on  the  brief  and 
reviewed  the  brief  for  BPI,  had  breached 
the  APO.  In  deciding  to  issue  only 
warning  letters  to  the  economic 
consultant  and  to  the  three  attorneys, 
the  Commission  noted  the  following: 
the  breach  was  inadvertent;  the 
offenders  had  not  been  found  to  have 
previously  breached  an  APO;  they  took 
actions  to  mitigate  any  harm  by 
ensuring  that  all  unauthorized  parties 
returned  or  destroyed  the  BPI;  and  it  did 
not  appear  that  the  BPI  was  in  fact 
viewed  by  any  unauthorized  persons. 

The  Commission  simultaneously 
investigated  another  potential  breach  by 
one  of  the  attorneys — that  testimony  he 
gave  at  a  hearing  involved  BPI.  The 
Commission  determined  that  no  breach 
occurred  because  the  information  had 
been  previously  publicly  disclosed  in 


the  companion  Commerce  proceeding 
by  the  party  whose  BPI  was  at  issue. 

Case  6:  Counsel  filed  and  served  a 
brief  whose  proprietary  version 
contained  BPI  that  was  not  bracketed 
and  whose  public  version  contained  the 
same  imbracketed,  unredacted  BPI.  The 
Commission  found  that  the  attorney 
with  responsibiUty  for  performing  the 
initial  review  of  the  public  and 
proprietary  versions  of  the  brief  and  the 
partner  who  signed  the  brief  and 
accepted  overall  responsibility  for 
compliance  with  the  APO  breached  the 
APO.  (The  Commission  found  that  two 
other  attorneys  at  the  firm  did  not 
breach  the  APO  because  they  were  not 
involved  in  the  preparation  of  the  brief. 
The  Commission  also  foimd  that  a  legal 
assistant  responsible  for  redacting  the 
BPI  did  not  breach  the  protective  order 
because  he  properly  redacted  all  BPI 
that  had  been  bracketed).  The 
Commission  issued  warning  letters  to 
both  attorneys,  noting  that  the  breach 
was  inadvertent;  they  had  not 
previously  breached  the  APO;  they  took 
actions  to  mitigate  any  harm;  and  it  did 
not  appear  that  the  BPI  was  viewed  by 
any  unauthorized  persons. 

Case  7:  Coimsel  failed  to  redact  BPI  in 
two  submissions,  one  filed  a  week  after 
the  first.  The  Commission  found  that  the 
partner  responsible  for  redacting  BPI 
from  both  submissions  and  an  associate 
responsible  for  redacting  BPI  from  one 
of  the  submissions  breached  the  APO. 
(The  Commission  found  that  a  third 
signatory  to  the  brief  did  not  violate  the 
APO  because  he  was  not  involved  in  the 
preparation  of  the  brief).  The 
Commission  issued  a  private  letter  of 
reprimand  to  the  partner  and  a  warning 
letter  to  the  associate. 

The  Commission  considered  that  the 
Commission,  not  the  offenders, 
discovered  the  breaches,  and  the 
breaches  were  not  fully  cured  because  it 
was  not  known  whether  unauthorized 
recipients  actually  viewed  the  BPI.  In 
addition,  with  respect  to  the  partner,  the 
Commission  pointed  to  the  fact  that  two 
separate  breaches  occurred.  On  the 
other  hand,  the  Commission  noted  that 
the  breaches  appeared  to  be  inadvertent; 
neither  offender  had  previously 
breached  an  APO;  upon  learning  of  the 
breaches,  the  offenders  moved  promptly 
to  mitigate  any  harm;  and  they 
otherwise  cooperated  with  the 
Commission.  In  addition,  the  associate 
was  involved  with  only  one  of  the 
breaches  and  did  not  have  ultimate 
responsibility  for  review  of  the  entire 
submission  that  the  associate  did  help 
prepare. 

Case  8:  A  trade  specialist  who  was 
subject  to  the  direction  and  control  of  an 
attorney  received  a  pubUc  and 


proprietary  version  of  a  hearing 
transcript  and  gave  them  to  a  secretary 
for  copying  and  distribution.  The 
secretary  sent  a  copy  of  the  proprietary 
version  to  an  individual  not  authorized 
to  receive  APO  information. 

The  Commission  found  that  the 
attorney  who  bad  responsibility  for 
ensuring  the  compliance  with  the  APO 
by  the  clerical  staff  breached  the  APO 
by  faihng  to  arrange  for  adequate 
supervision  of  the  handling  of  BPI.  It 
decided  to  issue  a  private  letter  of 
reprimand  to  him  and  imposed  a 
requirement  that  in  the  next 
investigation  in  which  the  attorney 
appears  before  the  Commission  in 
which  he  seeks  APO  status,  that  either 
(1)  he  certify  that  he  has  provided 
written  instructions  te  clerical  and 
support  staff  at  his  firm  handling  BPI 
materials  that  no  BPI  is  to  be 
transmitted  without  his  personal 
approval;  or  (2)  the  firm  designate 
another  attorney  to  be  lead  APO 
counsel.  In  making  its  decision,  the 
Conunission  noted  that  the  attorney  had 
two  prior  APO  violations.  On  the  other 
hand,  the  Commission  noted  that  his 
conduct  did  not  rise  to  the  level  of 
willful  misbehavior  or  gross  negUgence 
characteristic  of  investigations  where 
the  Commission  has  issued  public 
letters  of  reprimand;  and  no  BPI  was 
viewed  by  any  unauthorized  persons. 

The  Commission  also  found  that  the 
secretary,  by  sending  the  transcript  to  a 
non-APO  signatory,  had  breached  the 
APO  and  issued  a  warning  letter.  The 
Commission  noted  that  it  was  departing 
irom  its  normal  practice  of  not  holding 
clerical  employees  responsible  for  APO 
breaches  because  the  secretary  sent  the 
transcript  to  an  individual  whom  she 
knew  was  not  permitted  to  receive  APO 
information.  However,  the  Commission 
noted  the  presence  of  mitigating  factors: 
she  had  not  previously  breached  an 
APO;  the  breach  was  inadvertent;  and 
no  BPI  was  actually  viewed  by  any 
unauthorized  persons. 

The  Commission  found  that  the  trade 
specialist  breached  the  APO  because  he 
had  supervisory  responsibility  on  the 
day  in  question  for  overseeing  the 
distribution  of  the  proprietary  version  of 
the  transcript.  In  issuing  a  warning 
letter,  the  Qimmission  noted  that  he 
was  the  firm's  APO  coordinator 
responsible  for  distribution  of  APO 
materials;  and  that  at  the  time  the 
breach  occurred,  he  was  called  away 
from  the  office  and  made  no  provision 
for  anyone  at  the  firm  to  assume  his 
responsibilities.  However,  the 
Conunission  also  noted  that  he  had  not 
previously  breached  an  APO;  the  breach 
was  inadvertent;  and  no  BPI  was 
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actually  viewed  by  unauthorized 
persons. 

Case  9:  Three  attorneys  prepared  and 
filed  the  public  version  of  a  brief  that 
contained  bracketed  but  unredacted  BPI 
and  served  copies  of  the  brief  to  parties 
on  the  public  service  list  and  to  other 
non-authorized  persons.  The 
Commission  found  that  these  attorneys 
breached  the  APO  and  decided  to  issue 
a  warning  letter  to  each  of  the  attorneys. 
(The  Commission  also  found  that  two 
other  attorneys  whose  name  appeared 
on  the  brief  did  not  breach  the  APO 
because  they  did  not  assist  in  the 
preparation  of  the  public  version  of  the 
brief  at  issue).  In  making  its  decision, 
the  Commission  noted  that  the  breach 
was  inadvertent;  the  attorneys  had  not 
previously  breached  an  APO;  they  took 
immediate  action  to  mitigate  the  harm; 
they  immediately  reported  the  potential 
breach  to  the  Commission;  and  it  did 
not  appear  that  the  BPI  was  actually 
read  by  any  unauthorized  persons. 

IV.  Specific  lavestigations  in  Which  No 
Breach  Was  Found 

As  noted  above,  in  three 
investigations  where  the  Commission 
found  a  breach  by  one  or  more  parties, 
it  also  found  that  one  or  more  parties 
investigated  did  not  breach  the  APO.  In 
addition,  the  Commission  completed 
one  investigation  in  1996  in  which  it 
found  that  no  breach  by  any  party  had 
occurred.  In  that  investigation,  the 
Commission  reached  its  conclusion  on 
the  basis  of  a  finding  that  the  BPI  in 
question,  which  was  petitioner's  BPI. 
had  previously  been  publicly  disclosed 
by  the  petitioners. 

V.  Investigations  of  Breaches  Other 
Tlian  in  Antidumping  or  Countervailing 
Duty  Proceedings 

In  1996.  the  Commission  conducted 
one  investigation  of  an  alleged  breach  of 
an  APO  in  a  proceeding  brought 
pursuant  to  Section  201  of  the  Trade  Act 
of  1974.  In  that  investigation,  an  APO 
signatory  sent  the  proprietary  version  of 
a  brief  to  a  party  on  the  public  service 
list  that  was  not  a  party  to  the  APO.  The 
Commission  found  that  the  signatory 
breached  the  APO.  In  deciding  to  issue 
only  a  warning  letter,  the  Conunission 
pointed  to  the  following  factors:  the 
breach  was  inadvertent;  the  signatory 
had  not  previously  breached  an  APO; 
the  signatory  took  actions  to  mitigate 
any  harm  by  retrieving  the  unopened 
envelope  containing  the  brief;  and  thus 
it  did  not  appear  that  any  unauthorized 
persons  viewed  the  BPI. 

During  1996.  the  Commission  did  not 
conduct  any  investigations  of  breaches 
of  APOs  in  proceedings  filed  under 
Section  337  of  the  Tariff  Act  of  1930. 


By  order  of  the  Commission. 

Issued:  March  13.  1997. 
Donna  R.  Koehake, 
Secretary. 
jFR  Doc  97-6904  Filed  3-18-97;  8:45  am) 

BNJJNOOOOC  7020-02-P 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEET»«:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  March  28.  1997  at  11:00 
a.m. 

PLACE:  Room  101.  500  E  Street  S.W.. 
Washington.  DC  20436. 
STATUS:  Open  to  the  pubUc. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-760  (Preliminary) 
(Needle  Bearing  Wire  from  Japan) — 
briefing  and  vote. 

5.  Outstanding  action  jackets:  none 
In  accordance  with  Commission 

policy,  subject  matter  Usted  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  March  13. 1997. 

By  order  of  the  Commission: 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  97-6996  Filed  3-17-97;  9:57  am) 
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DEPARTMENT  OF  JUSTICE 

Office  of  Attorney  Personnel 
Management 

Justice  Management  Division 

Agency  Information  Collection 
ActlvHIes:  Proposed  Collection; 
Reinstatement,  WfttKMJt  Change,  of  a 
Previously  Approved  Collection  for 
Wtilch  Approval  has  Expired 

ACTION:  Application  Booklets— Attorney 
General's  Honor  Program,  Summer  Law 
bitwn  Program.  Law  Student  Program. 

Office  of  Management  and  Budget 
(OMB)  approval  is  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  and  allowed  60  days  for  public 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  from  the  date  listed  at  the  top 
of  this  page  in  the  Federal  Register. 
This  process  is  conducted  in  accordance 
with  5  Code  of  Federal  Regulation,  Part 


1320.10.  Written  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  should  be 
directed  to  the  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington.  DC  20503.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer.  Suite  850.  1001  G  Street.  NW, 
Washington,  DC.  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utiUty; 

(2)  Evaluate  the  acciuacy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
Application  Booklets — Attorney 
General's  Honor  Program,  Summer  Law 
Intern  Program,  Law  Student  Program. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form  number:  None.  Office  of  Attorney 
Personnel  Management,  Justice 
Management  Division.  United  States 
Department  of  Justice. 


(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  Individual  or 
households.  Other:  None.  This  data 
collection  is  the  only  vehicle  for  the 
Department  of  Justice  (DOJ)  to  hire 
graduating  law  students.  This 
application  form  is  submitted 
voluntarily,  submitted  only  once  a  year 
by  students/judicial  law  clerks  who  will 
be  in  this  appUcant  pool  only  once;  and 
the  information  sought  only  relates  to 
the  hiring  criteria  established  as  an 
internal  matter  by  DOJ  personnel. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimate  for  an  average  respondent  to 
respond:  5,700  respondents  at  1  hour 
per  response. 

(6)  Ail  estimated  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  5,700  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  March  14, 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

IFR  Doc.  97-6875  Filed  3-18-97;  8:45  am) 
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Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  by  application  dated 
August  8, 1996,  jand  relevant  written 
statements  of  fact  received  January  8, 
1997,  B.I.  Chemical,  Inc.,  2820  N. 
Normandy  Drive,  Petersburg,  Virginia 
23805,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basis  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Mettiadone  (9250)  

MettiadoneHntermedtate  (9254) 
Levo-alptiacetylmethadot  (LAAM) 
(9648). 

II 
II 
II 

The  firm  plans  to  manufacturer  the 
Usted  controlled  substances  in  bulk  for 
distribution  to  its  parent  company  for 
formulation  into  finished 
pharmaceuticals. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacturer  such  substances 
may  file  comments  or  objectives  to  the 
issuance  of  the  above  application. 


Any  such  comments  or  objections 
may  be  addressed,  in  qunituplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  May  19, 
1997. 

Dated:  February  21, 1997. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
IFR  Doc.  97-6920  Filed  3-18-97;  8:45  amj 
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Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  Riding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  May  6,  1996,  Glaxo 
Wellcome  Inc.,  Attn:  Jeffrey  A.  Weiss, 
1011  North  Arendell  Avenue,  P.O.  Box 
1217,  Zebulon,  North  Carolina  27597- 
2309,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  remifentanil 
(9739),  which  did  not  become  a  basic 
class  of  controlled  substance  in 
Schedule  II  until  November  of  1996. 
Therefore,  this  application  was  not 
processed  until  remifentanil  was 
controlled  and  relevant  statements  of 
fact  dated  February  12, 1997,  were 
received. 

The  remifentanil  is  being  imported  for 
the  production  of  Ultiva  dosage  forms 
and  for  research  and  new  product 
development. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
appUcation  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  in  21  CFR 
1316.47. 


Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
De'partment  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  April  18, 1997. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  appUcants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Acting  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c).  (d),  (e),  and  (0 
are  satisfied. 

Dated:  March  12, 1997. 
Terranoe  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Office 

ofDiversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  97-6921  Filed  3-l»-97;  8:45  am] 
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Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  October  28, 1996,  and 
published  in  the  Federal  Register  on 
November  27,  1996  (61  FR  60305), 
Hofhnann-LaRoche,  Inc.,  340  Kingsland 
Street,  Nutley,  New  Jersey  07110,  made 
appUcation  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
levorphanol  (9220),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

DEA  has  considered  the  factors  in 
Title  21.  United  States  Code,  Section 
923(a)  and  determined  that  the 
registration  of  Hoffmann-LaRoche,  Inc. 
to  manufacture  levorphanol  is 
consistent  with  the  public  interest  at 
this  time.  Therefore,  pursuant  to  21 
U.S.C  823  and  28  C.F.R.  0.100  and 
0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
Usted  above  is  granted. 


13170 


Dated:  February  26,  1997. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  97-6919  Filed  J-19-97;  8:45  am) 

MUJNG  CODE  44t»-0»-M 


Federal  Register  /  Vol.  62.  No.  53  /  Wednesday.  March  19.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  53  /  Wednesday.  March  19,  1997  /  Notices 


13171 


Dfug 


Manufacturer  of  Controlled 
Sut>8tance8;  Notice  of  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  November  22. 
1996.  Knoll  Phamiaceuticais.  30  North 
Jefferson  Road.  Whippany.  New  Jersey 
07981,  made  application  by  renewal, 
which  was  received  for  processing 
February  4, 1997.  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
hydromorphone  (9150),  a  basic  class  of 
controlled  substance  in  Schedule  D. 

The  firm  plans  to  produce 
hydromorphone  bulk  product  and 
finished  dosage  units  of  dilaudid  for 
distribution  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  Sled  no  later  than  May  19 
1997. 

Dated  February  26, 1997. 
Gene  R.  Haklip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  97-6917  Filed  3-18-97;  8:45  am) 
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Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  January  27,  1997, 
Mallinckrodt  Chemical,  Inc.. 
MaUinckrodt  &  Second  Streets.  St. 
Louis,  Missouri  63147,  made 
application  by  renewal  to  the  Ehng 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Mettiylphenidate  (1724)  

Cocaine  (9041)  

Codetne  (9050) „ 

Diprenoqyiine  (9058) 

Etorphine  Hydroctilonde  (9059) .. 

Dihydrocodeine  (9210)  

Oxycodone  (9143)  

Hydromofphone  (9150) 

Diptienoxylate  (9170) 

Hydrocodofie  (9193)  

Levorphanol  (9220) 

Mependjne  (9230) 

Mettiadone  (9250)  

Methadone-intefmediate  (9254) 

Dextropfopoxyphene,  bulk  (noo- 
dosage  fofms)  (9273). 

Morphine  (9300)  

fhebaine  (9333) 

Opium  extracts  (9610)  

Opium  fluid  extract  (9620) 

Opium  tincture  (9630) 

Opium  powdered  (9639) 

Opium  granulated  (9640) 

Levo-alphacety(methadol  (9648) 

Oxymorphone  (9652)  

Noroxymorphone  (9668) 

Alfentanil  (9737) 

Sufentanil  (9740)  

Fentanyl  (9801) „ 


11 
II 
II 
II 
II 
II 
II 
II 
II 
II 
II 
II 
II 
II 
II 

II 
II 
II 
II 
II 
II 
II 
II 
II 
II 
II 
II 
II 


The  firm  plans  to  manufacture  the 
controlled  substances  for  distribution  as 
bulk  products  to  its  customers. 

Any  other  such  appliotnt  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  May  19, 
1997. 

Dated:  February  26, 1997. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  97-6918  Filed  3-18-97;  8:45  am) 
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Tatnihydrocannabinols  (7370) 


Schedule 


Office  of  Justice  Programs 
Bureau  of  Justice  Statistics 

Agency  Information  Collection 
Activities:  Extension  of  a  Currently 
Approved  Collection;  Comments 
Requested 

ACTKM:  Notice  of  information  collection 
under  review;  National  corrections 
reporting  program. 


Sctiedule         The  Department  of  Justice,  Office  of 
-    Justice  Programs,  Bureau  of  Justice 
Statistics,  has  sent  the  following 
information  collection  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  review  procedures  of  the 
Paperwork  Reduction  Act  of  1996.  The 
proposed  information  collection  (60  day 
notice)  was  published  in  the  Federal 
Register  on  January  13,  1997,  to  obtain 
comments  firom  the  public  and  affected 
agencies. 

The  purpose  of  this  notice  is  to 
publish  the  collection  for  afi  additional 
30  days  until  April  18, 1997.  Comments 
should  be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Department  of  Justice  Desk 
Officer.  Washington.  DC  20503. 

Request  written  comments  and 
suggestions  from  the  public  and  afiiacted 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quahty.  utiUty.  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
National  Corrections  Reporting  Program. 

(3)  Agency  form  number,  if  any.and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  NCRP-IA  Prison 
Admissions  Report;  NCRP-lB  Prison 
Release  Report;  NCRP-lC  Parol  Exit 
Report.  Bureau  of  Justice  Statistics, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  juvenile 
corrections  agencies.  Other:  None.  This 


collection  is  the  only  national  level  data 
collection,  furnishing  information  on 
sentencing,  time  served  in  State  prisons, 
and  time  served  on  parol.  The  NC^IP 
also  contains  other  individual  level  of 
data  on  prisoners,  including  offense, 
admission/release  type,  and 
deinographlcs.  The  Bureau  of  Justice 
Statistics,  the  Congress,  researchers, 
practioners,  and  others  in  the  criminal 
justice  community  use  these  data  to 
enumerate  and  describe  annual 
movements  of  adult  offenders 
throughout  state  correctional  systems. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  41  respondents  at  an  average  2 
hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,643  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs, 
Department  Clearance  Officer. 
Information  Management  and  Security 
Staff.  Justice  Management  Division. 
United  States  Department  of  Justice. 
Suite  850,  Washington  Center,  1001  G 
Street,  NW,  Washington,  DC  20530. 

Dated:  March  14, 1997. 
Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  97-6874  Filed  3-18-97;  8:45  am] 
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DEPARTMBIT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

WorWng  Group  Studying  Soft  Dollar 
Arrangements  and  Commission 
Recapture  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
hicome  Security  Act  of  1974  (ERISA),  29 
U.S.Q  1142,  a  public  meeting  will  be 
held  April  8  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans'  new  Working  Group  being 
formed  to  Study  Soft  Dollar 
Arrangements  and  Commission 
Recapture. 

The  session  will  take  place  in  Room 
N-5437  A&B,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue,  NW.  Washington.  D.C.  20210. 
The  purpose  of  the  open  meeting,  which 
will  nm  hx>m  1:00  p.m.  to 
approximately  3:30  p.m..  is  for  Woiidng 
Group  members  to  begin  organizing  its 
study  for  the  year  and,  it  is  hoped,  to 
begin  talung  testimony  on  the  topic. 


Members  of  the  pubUc  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  oh  or  before  April 
1. 1997,  to  Sharon  Morrissey,  Executive 
Secretary.  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  Room  N- 
5677,  200  Constitution  Avenue,  NW, 
Washington,  D.C.  20210.  Individuals  or 
representatives  of  organizations  wishing 
to  address  the  Working  Group  on  Soft 
Dollar  Arrangements  and  Commission 
Recapture  should  fon^^  their  request 
to  the  Executive  Secretary  or  telephone 
(202)  219-8753.  Oral  presentations  will 
be  limited  to  10  minutes,  but  an 
extended  statement  may  be  submitted 
for  the  record.  Individuals  with 
disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  April  1,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  April  1. 

Signed  at  Washington,  D.C  tliis  12  day  of 
March,  1997. 

OlenaBerg, 

Assistant  Secretary,  Pension  and  Welfare 

Benefits  Administration. 

[FR  Doc.  97-6896  Filed  3-18-97;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  97-029] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Sun-Earth  Connection  Advisory 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTKM:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Science 
Advisory  Committee,  Sun-Earth 
Connection  Advisory  Subcommittee. 
DATES:  Monday,  March  24, 1997,  8:30 
a.m.  to  5:00  p.m.;  Tuesday,  March  25, 
1997,  8:30  a.m.  5:00  p.m. 
ADDRESSES:  Southwest  Research 
Institution,  Building  189,  Conference 
Room,  San  Antonio,  TX. 


FOR  FURTHER  INFORMATKM  CONTACT: 

George  L.  Withbroe,  Code  SA,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  (202)  358-2150. 
SUPPtaMBfTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 
— Review  of  Charge  from  Space  Science 

Advisory  Committee 
— Review  of  Sun-Earth  (Connection 

Roadmap 
— Solar  Terrestrial  Probe  line  goals 
— Presentation  of  Solar  B 
— Presentation  of  C^space  Multisets 
— Formulation  of  Prioritization  Process 
— ^Develop  Consensus  on  Mission 

Priorities. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priories  of  the  key 
participants,  and  in  order  for  the 
Subcommittee  to  complete  its  report  in 
May. 

Dated:  March  14, 1997. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  97-6946  Filed  3-18-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-318] 

Baltimore  Gas  and  Electric  Company; 
Notice  of  Consideration  of  Issuance  to 
Amendment  to  Facility  Operating 
License,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
69  isssued  to  Baltimore  Gas  and  Electric 
C:ompany  (BGE),  for  operation  of  the 
Calvert  Chffis  Nuclear  Power  Plant,  Unit 
No.  2,  located  in  Calvert  County, 
Maryland. 

The  proposed  amendment  would 
allow  a  modification  to  the  Unit  2 
Service  Water  System  (SWS)  which 
constitutes  an  unreviewed  safety 
question  as  described  in  10  CFR  50.59. 
BGE  proposes  to  add  a  nitrogen  system 
to  the  SWS  head  tanlcs  to  increase  the 
pressure  in  the  SWS  by  approximately 
15  psi.  This  proposed  modification  is  in 
response  to  the  water  hammer  concerns 
expressed  in  Generic  Letter  (GL)  96-06. 
The  concern  of  the  GL  was  that  a  loss- 
of-offsite  power  would  disable  the  SWS 
pumps  and  stop  flow  in  the  SWS  for  a 
short  time.  If  this  situation  should  occur 
concurrent  with  a  loss-of-coolant 
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accident  or  main  steam  line  break,  the 
water  in  the  containment  air  coolers 
(CACs)  could  boil  as  a  result  of  the 
energy  released  to  containment  by  the 
accident.  The  boiling  would  form  steam 
voids  in  the  CACs.  The  voids  would 
collapse  when  SWS  flow  was  re- 
established and  the  collapse,  combined 
with  the  returning  flow,  would  cause  a 
water  hammer,  challenging  the  CAC(s) 
and/or  the  related  SWS  piping.  As 
discussed  in  a  letter  from  Mr.  C.  H. 
Cruse  dated  January  28,  1997,  the  CACs 
and  associated  equipment  were  shown 
to  be  operable  under  these  conditions. 
After  considering  several  options,  it 
was  determined  that  the  best  method  for 
resolving  this  concern  is  to  increase  the 
pressure  in  the  SWS  above  the  fluid 
saturation  point,  thus  providing  a  means 
to  prevent  boiling  in  the  CACs  until  the 
SWS  pumps  automatically  restart. 
Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Conmiission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91  (a),  the  hcensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below; 

1.  Would  not  involve  a  significant  Increase 
in  the  protiability  or  consequences  of  an 
accident  previously  evaluated. 

Neither  the  (SWS|  nor  any  [SWSl 
component  is  an  initiator  to  an  accident.  The 
ISWS]  provides  cooling  to  safety-related 
equipment  fiollowing  an  accident.  It  supports 
accident  mitigation  functions.  Therefore,  this 
proposed  modification  does  not  significantly 
increase  the  prot)ability  of  an  accident 
previously  evaluated. 

The  jSWSj  provides  cooling  water  to  the 
containment  air  coolers  to  mitigate  the 
consequences  of  a  loss-of-accident  or  main 
steam  line  break.  A  loss  of  nitrogen  pressure 
to  the  ISWSl  due  to  a  single  active  failure  has 
been  evaluated.  Since  the  nitrogen 
pressurization  system  is  redundant,  a  single 
active  fiulure  in  the  nitrogen  system  would 
not  prevent  the  (SWSj  from  performing  its 
safety  function.  Therefore  this  propos^ 
modification  does  not  involve  a  significant 
increase  in  tlie  consequences  of  an  accident. 
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Therefore,  this  proposed  modification  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  ISWSl  provides  cooling  water  to  the 
containment  air  coolers  and  emergency 
diesel  generators.  The  purpose  of  the 
components  which  are  affected  by  this 
proposed  modification  is  to  mitigate 
accidents.  This  proposed  modification  does 
not  change  equipment  function,  or 
significantly  alter  th%  method  of  operating 
equipment  to  be  modified.  The  system  will 
continue  to  operate  in  essentially  the  same 
manner  as  before  the  proftosed  modification 
was  done. 

Therefore,  the  proposed  changes  does  not 
create  the  possibility  of  a  new  or  diffierent 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  margin  of  safety  in  this  case  is  the 
degree  to  which  a  single  failure  of  the 
nitrogen  system  can  affect  the  [SWSj,  since 
it  connects  to  both  [SWS]  head  tanks.  To 
determine  if  there  would  be  an  adverse  efiect 
on  plant  safety  resulting  from  this  proposed 
modification,  an  evaluation  of  malfunctions 
of  the  nitrogen  pressurization  system  was 
conducted.  The  only  credible  malfunctions 
are  those  related  to  foilure  of  the  pressure 
regulator.  Even  if  a  regulator  were  to  fail 
open  or  closed,  the  [SWS]  can  perform  its 
safety  function.  The  proposed  modification 
includes  design  features  which  ensure  that 
pressure  is  maintained  in  each  subsystem, 
even  if  this  single  failure  occurs.  Therefore, 
this  proposed  modification  maintains  the 
ability  of  the  [SWS)  to  properly  respond  to 
an  accident. 

Therefore,  this  proposed  modification  does 
not  significantly  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the, 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commissioa  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  drcimistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 


amendment  involves  no  significant  ■ 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  TTie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
in£re<juently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  18,  1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  any 
person  whose  interest  may  be  affected 
by  this  proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene.  Requests  for  a 
hearing  and  a  petition  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Calvert  County  Library, 
Prince  Frederick,  Maryland  20678.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safisty  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 


forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nattire  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  intwest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  or  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
bearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  be  least 
one  contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 


present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EX:  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-&«e  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  S.  Singh 
Bajwa:  petitioner's  name  and  telephone 
nvunber,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
nimiber  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  Jay  E.  Silbert,  Esquire, 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC. 
attorney  for  the  Ucensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  6, 1997.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 


NW..  Washington,  DC.  and  at  the  local 
public  document  room  located  at  the 
Calvert  Coimty  Library,  Prince 
Frederick,  Maryland  20678. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  Dmmerick, 
SexUor  Project  Manager,  Project  Directorate 
1-1,  Division  of  Reactor  Projects — I/U,  Office 
of  Nuclear  Reactor  Regulation. 
|FR  Doc  97-6881  Filed  3-18-  97;  8:45  am] 
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Power  Authority  of  ttM  State  of  New 
Yoriq  Notice  of  Conatdaration  of 
Isauance  of  Amendment  to  Facility 
Operating  Ucenae,  Propoaed  no 
Significant  Hazards  Consideration 
Determination,  ar>d  Opportunity  for  a 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  FaciUty  Operating  License  No.  DPR- 
64  issued  to  New  Yoii:  Power  Authority 
(NYPA)  for  operation  of  the  Indian  Point 
Nuclear  Generating  Unit  No.  3  (IP3) 
located  in  Westchester  County,  New 
York. 

The  proposed  amendment  would  add 
several  containment  isolation  valves  to 
the  Ust  of  containment  isolation  valves 
in  the  technical  specifications  and 
amends  the  technical  specifications  to 
allow  the  use  of  performance-based 
methods  described  in  10  CFR  Part  50, 
Appendix  J,  Option  B  for  contaiimient 
leakage  rate  testing. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
propiosed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  The 
proposed  amendment  changes  the  TS  to 
implement  10  CFR  Part  50,  Appendix  J, 
Option  B,  by  referencing  Regulatory 
Guide  1.163,  "Performance-Based 
Containment  Lealuge-Test  Program." 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  faciUty  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
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margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazairds  consideration,  which  is 
presented  below: 

(1)  Does  the  proposed  License  amendment 
involve  a  significant  increase  in  the 
profaability  or  consequences  of  an  accident 
previously  evaluated? 

The  addition  of  existing  Containment 
Isolation  Valves  into  the  Table  of 
Containment  Isolation  Valves  in  the 
Technical  Specifications  does  not  change  the 
design,  operation  or  testing  of  the  plant.  The 
valves  are  currently  tested  and  identified  in 
the  Final  Safety  Analysis  Report  as 
Containment  Isolation  Valves.  The  addition 
of  the  valves  is  an  administrative  change 
with  no  effect  on  the  probability  or 
consequences  of  an  accident. 

The  proposed  Technical  Specification  is 
intended  to  incorporate  a  rule  change,  i.e.,  10 
CFR  50,  Appendix  J,  Option  B.  Incorporation 
of  the  rule  change  into  the  Technical 
Specifications  a^cts  the  test  requirements 
and  frequency  by  which  the  containment  and 
containment  penetrations  are  tested  to  verify 
that  the  containment  boundary  will  maintain 
lealiage  within  the  limits  assumed  in 
accident  analyses.  The  testing  of  the 
containment  structiue  and  penetrations 
under  Option  B  does  not  increase  the 
probability  of  aoaccident  previously 
evaluated.  No  equipment  changes  are 
required  for  the  adoption  of  Option  B  so 
modifications  to  equipment  cannot  be  an 
accident  initiator.  The  proposed  testing 
provisions  and  testing  frequency  are  based  on 
Regulatory  Guide  1.63  which  endorses  the 
provisions  of  NEI  94-01  and.  by 
incorporation.  ANSI/ANS  56.8.  These 
provisions  do  not  change  (he  way  that  the 
plant  is  operated  Testing  is  not  performed  on 
the  containment  during  plant  operations  and 
penetrations  are  tested  in  accordance  with 
approved  procedures  so  they  are  not  tested 
during  plant  operations  if  they  could  initiate 
an  accident.  Testing  frequency  changes  do 
not  require  physical  changes  to  the  plant  or 
alter  the  manner  in  which  the  plant  is 
operated  so  changed  fr^uencies  do  not 
contribute  to  initiation  of  an  accident.  The 
testing  of  the  containment  structure  and 
penetrations  under  Option  B  does  not 
increase  the  consequences  of  an  accident 
previously  evaluated.  The  test  fr^uency  for 
Type  A  integrated  leak  rate  testing  may  be 
reduced  up  to  ten  years  and  the  frequency  of 
Type  B  and  C  tests,  excluding  airlocks,  may 
be  reduced  up  to  3  years.  NUREG-1493.  a 
technical  basis  for  the  rule  adding  Option  B. 
assessed  the  risk  associated  with  increasing 
the  frequency  for  Type  A.  B  and  C  testing  for 
a  period  greater  than  allowed  by  Option  B. 
The  study  concluded  that  there  was  a  small 
increase  in  risk  associated  with  extending  the 
Type  A  test  because  the  integrated  leak  rate 
tests  identify  only  a  few  leakage  paths  (i.e.. 
laj  small  percentage  of  the  leakages)  and  that 
most  leaks  have  marginally  above  allowable 
requirements.  Given  the  insensitivity  of  risk 
to  the  containment  leak  rate  and  the  small 
fraction  of  leakage  detected  solely  by  Type  A 
testing,  increasing  the  Type  A  test  interval 
has  minimal  effect  on  the  public.  The 


NUREG-1493  assessment  found  that 
performance  based  leakage  testing  would 
have  a  small  incremental  effect  on  risk  even 
though  the  majority  of  leakage  was  found  by 
Type  B  and  C  testing.  From  the  above.  NYPA 
[New  York  Power  Authority)  concluded  that 
the  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Does  the  proposed  License  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  6t)m  any  accident 
previously  evaluated? 

Changing  the  list  of  containment  isolation 
valves  for  consistency  with  the  Final  Safety 
Analysis  Repwrt  without  changing  design, 
operation  or  testing  of  the  plant  cannot  create 
a  new  or  diffierent  type  of  accident 

The  incorporation  of  10  CFR  50.  Appendix 
I.  Option  B.  into  the  Technical  Specifications 
affiects  the  test  requirements  and  frequency 
by  which  the  containment  and  containment 
penetrations  are  tested.  There  are  no  physical 
changes  made  to  the  plant  and  there  are  no 
changes  to  the  operation  of  the  plant  so  no 
new  feilure  modes  will  be  introduced  and  the 
ability  to  perform  accident  mitigating 
functions  will  not  be  altered.  The  change  will 
not  create  a  new  or  different  kind  of  accident 
fitjm  any  accident  previously  evaluated. 

(3)  Does  the  proposed  License  amendment 
involve  a  significant  reduction  in  a  margin  of 
safety? 

The  addition  of  four  isolation  valves  to  the 
Table  of  Containment  Isolation  Valves  in  the 
Technical  Specifications  has  no  effect  on  any 
margin  of  safety  because  the  change  is  strictly 
to  reflect  ciirrent  design,  operation  and 
testing  of  the  plant. 

The  incorporation  of  10  CFR  Part  50, 
Appendix  ).  Option  B,  into  the  Technical 
Specifications  affects  the  test  requirements 
and  frequency  by  which  the  containment  and 
containment  penetrations  are  tested.  The 
study  in  NUREG-1493.  a  generic  study 
providing  technical  support  for  Option  B, 
determined  that  the  effect  of  increasing 
surveillance  intervals  resulted  in  minimal 
increased  the  risk  to  public  |sic|.  NUREG- 
1493  found  the  design  containment  leakage 
rate  contributes  about  0.1  percent  to  the 
individual  risk.  The  decreased  frequency  of 
Type  A  and  B  testing  has  minimal  effect  on 
this  risk  since  most  (about  95  percent) 
potential  leakage  paths  are  detected  by  Type 
A  testing.  The  model  of  component  failure 
with  time  identified  in  NURBG-1493 
indicates  that  the  number  of  components 
tested  could  be  reduced  by  60  percent  with 
less  than  a  threefold  increase  in  risk.  The 
extension  of  Type  C  tests  beyond  the  current 
30  month  interval  requires  successful 
completion  of  two  consecutive  leakage  rate 
tests.  NUREG-1493.  Appendix  A.  indicates 
that  a  component  which  does  not  fail  within 
two  operating  cycles  will  have  further 
failures  governed  by  random  failure.  Table  1 
in  Appendix  A  to  the  NUREG  also  indicates 
that,  for  a  representative  PWR  (pressurized- 
water  reactor),  extending  Type  C  tests  to  the 
full  test  interval  results  in  less  than  a  fourfold 
increase  in  risk  that  was  originally  less  than 
0.03  percent  of  the  total  risk.  The  change  will 
not  involve  a  significant  reduction  in  the 
margin  of  safety  because  there  is  a  minimal 
increase  in  public  risk. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  ficense 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occiu*  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
EHrectives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  nimiber  of 
this  Fedo-al  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  fitim  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Pubhc  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  18,  1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 


petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  White 
Plains  Public  Library,  100  Martine 
Avenue,  White  Plains,  New  York  10601. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  (larty  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 


rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any  ' 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fidly  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Stieel,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fi<e«  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Nimiber  N1023  and  the 
following  message  addressed  to  S.  Singh 
Bajwa;  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 


number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  Charles  M.  Pratt,  10 
Columbus  Circle,  New  York,  New  York 
10019,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  ofiicer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  ufton  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(I)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  13, 1997, 
which  is  availab)e  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Stiwt,  NW.,  Washington,  DC.  and  at  the 
local  pubUc  document  room  located  at 
the  White  Plains  Pubhc  Library,  ipo 
Martine  Avenue,  White  Plains.  New 
York  10601. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  March  1997. 

For  the  Nuclear  R^ulatory  Commission. 
George  F.  Wander, 

Project  Manager,  Project  Directorate  l-l. 
Division  of  Reactor  Projects — l/U,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-6882  Filed  3-18-  97;  8:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards  Sutxx>mmittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
April  2,  1997,  Room  T-2B1,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  April  2.  1997—1:30  P.M. 
UnUl  3:30  P.M. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  It  may  also  discuss  the 
qualifications  of  candidates  for 
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appointment  to  the  ACRS.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Q)mmittee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Date:  March  13. 1997. 
Noel  F.  Dudley, 

Acting  Chief,  Nuclear  Reactors  Branch. 
|FR  Doc.  97-6880  Filed  3-18-97;  8:45  am) 
BNJJNQ  COOE  7SM-01-P 


Disposition  of  Cesium-137 
Contaminated  Emission  Control  Oust 
and  Other  Incident-Related  Material; 
Rnal  Staff  Technical  Position 

AQOICY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice:  final  staff  technical 

position. 


S««(URY:  The  U.S.  Nuclear  Regulatory 
Commission  is  issuing  guidance,  in  the 
form  of  a  technical  position,  that  may  be 
used,  in  case-by-case  requests,  by 
appropriate  licensees,  to  dispose  of  a 
specific  incident-related  mixed  waste. 
Mixed  waste  is  a  waste  that  not  only  is 
radioactive,  but  also  is  classified  as 
hazardous  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  specific  mixed  waste  addressed  in 
this  position  is  emission  control  dust 
from  electric  arc  furnaces  (EAFs)  or 


foundries  that  has  been  contaminated 
with  cesium-137  ('"Csj  j^e 
contamination  results  from  the      * 
inadvertent  melting  of  a  "'Cs  source 
that:  (1)  Has  been  improperly  disposed 
of  by  an  NRC  or  Agreement  State 
licensee;  (2)  has  been  commingled  with 
the  steel  scrap  supply;  (3)  has  not  been 
detected  as  it  progresses  to  the  steel- 
producing  process;  and  (4)  is  volatilized 
in  the  production  process  and  thereby 
can  and  has  contaminated  large  volumes 
of  emission  control  dust  and  the 
emission  control  systems  at  steel- 
producing  facilities. 

The  position,  which  has  been 
coordinated  with  the  U.S. 
Environmental  Protection  Agency 
(EPA),  provides  the  possibility  of  a 
public  health-protective, 
environmentally  sound,  and  cost- 
effective  alternative  for  the  disposal  of 
a  large  part  of  this  mixed  waste,  much 
of  which  contains  "^Cs  in 
concentrations  similar  to  values  that 
frequently  occur  in  the  environment. 
The  position  provides  the  bases  that, 
with  the  approval  of  appropriate 
regulatory  authorities  (e.g..  State- 
permitting  agencies)  and  others  (e.g., 
disposal  site  operators),  and  with 
possible  public  input,  could  be  used  to 
allow  disposal  of  stabilized  waste  at 
Subtitle  C,  RCRA-permitted,  hazardous 
waste  disposal  facilities.  NRC  believes 
that  disposal,  under  the  provisions  of 
the  position  or  other  acceptable 
alternatives,  is  preferable  to  allowing 
this  mixed  waste  to  remain  indefinitely 
at  steel  company  sites. 

The  position  has  been  developed 
through  an  open  public  process  in 
which  working  draft  documents  have 
been  routinely  shared  with  EPA,  and 
also  placed  in  NRC's  Public  Document 
Room  to  allow  interested  party  access. 
NRC  published  the  proposed  position  in 
the  Federal  Register  for  comment  (61 
PR  1608.  dated  January  22,  1996).  NRC 
is  now  publishing  the  entire  final 
position,  together  with  its  responses  to 
the  comments  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dominick  A.  Orlando,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  Mail  Stop  TWFN 
8F-37,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  (301)  415-6749. 

SUPPtadaiTARY  INFORMATION: 

Disposition  of  Cesiuni-137 
Contaminated  Emission  Control  Dust 
and  Other  Incident-Related  Materials; 
Branch  Technical  Position 

A.  Introduction 

Emission  control  (baghouse)  dust  and 
other  incident-related  materials  (e.g., 


clean-up  materials  or  recycle  process 
streams)  contaminated  with  "7Cs  i  are 
currently  being  stored  as  mixed 
radioactive  and  hazardous  waste  at 
several  steel  company  sites  across  the 
country.  At  any  single  site,  this  material 
typically  contains  a  total  '^'Cs  quantity 
ranging  downward  from  a  little  more 
than  1  curie  (Ci)  or  37  gigabecquerels 
(GBq)  of  activity,  distributed  within 
several  hundred  to  a  few  thousand  tons 
of  iron/zinc-rich  dust,  as  well  as  within 
much  smaller  quantities  of  clean-up  or 
dust-recycle,  process-stream  materials. 
Li  current  situations,  most,  but  not  all, 
of  this  material  would  be  classified  as 
mixed  waste  and  this  technical  position 
is  intended  as  a  potential  disposition 
alternative  for  this  incident-related 
material.2 

Typically,  the  radioactivity  is  not 
evenly  distributed  among  the  incident- 
related  materials.  Rather,  a  small 
fraction  (e.g.,  one-tenth)  of  the  material 
contains  most  (e.g.,  95  percent)  of  the 
radioactivity.  Most  of  the  material 
contains  a  small  quantity  of 
radioactivity  at  low  concentrations  and 
makes  up  most  of  the  mixed  waste, 
incident-related  material  volume.  This 
material  is  classified  as  hazardous  waste 
under  RCRA  because  it  contains  lead, 
cadmium,  and  chromium  which  are 
common  to  the  recycle  metal  supply. 
The  '3'Cs  contamination  of  this 
hazardous  waste  results  from  a  series  of 
three  principal  events:  (1)  The  loss  of 
control  of  a  radioactive  source  by  an 
NRC  or  an  Agreement  State  licensee;  (2) 
the  inclusion  of  the  source  within  the 
recycle  metal  scrap  supply  used  by  the 
steel  producers;  and  (3)  the  inability  to 
screen  out  the  radioactive  source  as  it 
progresses  along  the  typical  scrap 
collection-to-melt  pathway  (including 
radiation  detectors  used  at  most 
furnaces,  foundries  and  many  ferrous 
metal  recyding  facilities). 
Consequently,  irrespective  of  the 
quantity  or  concentration  of  the 
radioactivity,  most  of  the  current 
material  is  subject  to  joint  regulation  as 
mixed  waste  under  RCRA  and  the 
Atomic  Energy  Act  of  1954,  as  amended, 
or  the  equivalent  law  of  an  Agreement 
State. 
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'  The  byproduct  material  '>'Cs  does  not  include 
the  '"  Ca,  from  global  tallout.  that  exists  in  the 
envimnment  from  the  testing  of  nuclear  explosive 
devices  (see  Footnote  3). 

'The  term,  "incident-related  material,"  is 
fr^uently  used  In  this  position  to  refer  to  the  total 
spectrum  of  '"Cs-contaminated  materials  resulting 
fix)m  an  inadvertent  melting  event.  Because  of  its 
widespread  use  in  radioactive  devices  and  its 
volatility  when  subjected  to  steel  melting 
temperatures,  the  position  is  directed  solely  at 
incident-related  materials  involving  this 
radioisotope. 


II 
I 


The  disposal  options  for  these 
materials,  specifically  the  large  volumes 
of  material  with  the  lower 
concentrations  of  ^^'Cs,  have  been 
limited  because  of  their  "mixed-waste" 
classification  and  the  costs  associated 
with  the  disposition  of  large  volumes  of 
mixed  or  radioactive  waste.  Long-term 
solutions  addressing  the  control  and 
accountability  of  licensed  radioactive 
sources  are  being  considered  by  NRC 
and  Agreement  States.  Solutions 
addressing  the  disposition  of  mixed 
wastes  are  being  considered  by  various 
Federal  and  State  regulatory  authorities 
and  the  U.S.  Department  of  Energy. 
Nevertheless,  the  Commission  believes 
that,  pending  decisions  on  improved 
licensee  accountability  and  the  ultimate 
disposition  of  mixed  waste,  appropriate 
disposal  of  the  existing  incident-related, 
mixed-waste  material  is  preferable  to 
indefinite  onsite  storage. 

As  a  result,  this  technical  position 
defines  the  bases  that  the  NRC  staff 
would  find  acceptable  for  (1) 
Authorizing  a  licensee,  possessing 
^^^Cs^xjntaminated  emission  control 
dust  and  other  incident-related 
materials  (e.g.,  the  steel  company  or  its 
service  contractor),  to  transfer  treated 
'3'Cs-contaminated  material,  below 
levels  specified  in  tliis  position,  to  a 
Subtitle  C,  RCRA-permitted  hazardous 
waste  disposal  fodlity;  and  (2)  not 
licensing  the  possession  and  disposal  of 
these  incident-related  materials  by  the 
RCRA-permitted  disposal  facility.  The 
position  does  not  address  disposal  at  a 
Subtitle  D  facility.  Because  of  its 
radioactivity  (i.e.,  **'Cs  concentration 
levels),  some  of  the  incident-related 
material  may  not  be  suitable  for  disposal 
at  a  Subtitle  C,  RCRA-permitted 
disposal  facility.  This  material  may  be 
disposed  of  either  (a)  at  a  licensed  low- 
level  radioactive  waste  disposal  facility 
after  appropriate  treatment  of  its 
hazardous  constituents:  or  (b)  at  a 
mixed-waste  disposal  facility,  if 
applicable  acceptance  criteria  are  met. 

The  regulatory  basis  for  the  action  is 
found  at  10  CFR  20.2001(a)(1)  and 
20.2002.  The  first  paragraph  authorizes 
a  licensee  to  dispose  of  licensed 
material  as  provided  in  the  regulations 
in  10  CFR  Parts  30.  40,  60,  61,  70,  or  72. 
Paragraph  30.41(b)  states  the  conditions 
under  which  Ucensees  are  allowed  to 
transfer  byproduct  material.  Paragraph 
30.41(b)(7)  of  Part  30  specifically 
provides  that  licensees  may  transfer 
byproduct  material  if  authorized  by  the 
Commission,  in  writing.  In  the  case  of 
the  *3'Cs-contaminated  material,  the 
Ucensing  action  under  10  CFR  20.2002 
would  constitute  the  written 
authorization  required  by  paragraph 
30.41(b)(7). 


It  should  be  noted  that  additional 
acceptance  requirements,  beyond  those 
covered  in  this  NRC  position  for 
disposal  of  *"C8-contaminated 
incident-related  waste  at  a  Subtitle  C 
RCRA-permitted  disposal  facility,  may 
be  established  by:  (1)  An  Agreement 
State;  (2)  the  {}ermit  conditions  or 
poUcies  of  the  RCRA-permitted  disposal 
facility;  (3)  the  regulatory  requirements 
of  the  RCRA  disposal  facility's 
permitting  agency;  or  (4)  other 
authorized  parties,  including  State  and 
local  governments.  These  requirements 
may  be  more  stringent  than  those 
covered  in  the  guidance  described  in 
this  technical  position.  The  licensed 
entity  transferring  the  '^'Cs- 
contaminated  incident-related  materials 
must  consult  with  these  parties,  and 
obtain  all  necessary  approvals,  in 
addition  to  those  of  NRC  and/or 
appropriate  Agreement  States,  for  the 
transfers  defined  in  this  technical 
position.  Nothing  in  this  position  shall 
be  or  is  intended  to  be  construed  as  a 
waiver  of  any  RCRA  permit  condition  or 
term,  of  any  State  or  local  statute  or 
regulation,  or  of  any  Federal  RCRA 
regulation.  The  position  applies  to  both 
hazardous  and  non-hazardous  incident- 
related  waste  as  specifically  defined.  In 
addition,  the  conditions  established  in 
this  position  pertain  to  NRC  staff  and 
licensee  actions.  Therefore,  in  those 
instances  where  an  Agreement  State  is 
the  sole  regulatory  authority  for  the 
radioactive  material,  the  Agreement 
State  has  the  option  of  using  this 
guidance  in  reviewing  requests  for  the 
disposal  of  the  material. 

B.  Discussion 

Over  the  past  decade,  there  has  been 
an  increasing  number  of  instances  in 
which  radioactive  material  has  been 
inadvertently  commingled  with  scrap 
metal  that  subsequently  has  entered  the 
steel-recycle  production  process.  U  this 
radioactive  material  is  not  removed 
before  the  melting  process,  it  could 
contaminate  the  finished  metal  product, 
associated  dust-recycle  process  streams, 
equipment  (principally  air  effluent 
treatment  systems),  and  the  dust 
generated  during  the  process.  Some  of 
the  contaminant  radioactivity  is  a  result 
of  naturally  occiuring  radionuclides  that 
are  deposited  in  oil  and  gas 
transmission  piping.  Other  radioactivity 
may  be  associated  with  radioactive 
sources  that  are  contained  in  industrial 
or  medical  devices.  In  this  latter  case, 
the  commingling  of  the  radioactive 
source  with  metal  destined  for  recycling 
can  occur  if  the  regulatorily  required 
accountability  of  these  sources  fails  and 
a  radioactive  source  is  included  within 
the  metal  scrap  supply  used  by  the  steel 


producers.  In  cases  where  the 
radionuclide  is  naturally  occurring,  or  is 
already  present  in  the  environment  as  a 
result  of  global  fallout,  the  inadvertent 
melting  of  a  radioactive  source  could 
increase  the  contaminant  concentration 
above  that  caused  by  these  background 
environmental  levels.^ 

Although  many  of  the  steel  producers 
have  installed  equipment  to  detect 
incoming  radioactivity,  this  equipment 
cannot  provide  absolute  protection 
because  of  the  shielding  of  radioactive 
emissions  that  may  be  provided  by 
uncontaminated  scrap  metal  or  the 
shielded  "pig"  that  contains  the 
radioactive  source.  Of  special  concern, 
because  of  the  nature  and  magnitude  of 
the  involved  radioactivity,  are  NRC-  or 
Agreement  State-Ucensed  sources 
containing  ^'^''Cs. 

When  "'Cs  sources  are  inadvertently 
melted  with  a  load  of  scrap  metal,  a 
significant  amount  of  the  ^^'^Cs  activity 
contaminates  the  metal-rich  dust  that  is 
collected  in  the  highly  efficient 
emission  control  systems  that  steel  mills 
have  installed  to  comply  with  air 
pollution  regulations.  Because  of 
hazardous  constituents — specifically 
lead,  cadmium,  and  chromiimi — EAF 
emission  control  dust  is  a  Usted  waste, 
K061,  which  is  subject  to  regulation 
under  RCRA.  If  this  dust  becomes 
contaminated  with  '^'Cs,  the  resulting 
material  is  classified  as  a  mixed  waste. 
Emission  control  dust,  generated 
immediately  after  the  melting  of  a  ''^Cs 
source  with  the  scrap  metal,  can  contain 
cesiimi  concentrations  in  the  range  of 
hundreds  or  thousands  of  picociuies  per 
gram  (pCi/g)  or  a  few  to  a  few  tens  of 
becquerels  (Bq)  per  gram  of  dust,  above 
typical  levels  in  dust  caused  by  *''Cs  in 
the  environment  (e.g.,  2  pCi/g  or  0.074 
Bq/g).  Several  thousand  trubic  feet 
(several  tens  of  cubic  meters)  of  dust 
could  be  contaminated  at  these  levels. 
Dust  generated  days  or  weeks  after  a 
melt  of  a  source  (containing  hundreds  of 
millicuries  or  a  few  curies  of  **'Cs  (-37 
GBq))  will  contain  reduced 
concentrations,  typically  less  than  100 
pQ/g  (3.7  Bq/g). 

Even  after  extensive  decontamination 
and  remediation  activities,  newly 
generated  dust  may  still  contain 
concentrations  greater  than  2  pCi/g 
(0.074  Bq/g)  background  levels,  but 
generally  less  than  10  pCi/g  (0.37  Bq/g). 
When  the  melting  of  a  source  is  not 
immediately  detected,  materials  related 


>  In  a  letter  to  William  Guefry.  Jr.  from  NRC's 
Executive  Director  for  Operations.  James  M.  Taylor, 
dated  May  25, 1993,  NRC  made  a  preliminary 
determination  that  '^'Cs  levels  in  baghouse  dust 
can  reasonably  be  attributed  to  fallout  from  past 
nuclear  weapons  testing,  if  concentrations  are  less 
than  about  2  pCi/g  (0.074  Bq/g). 
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to  downstream  processes  have  also  been 
contaminated  with  relatively  low 
concentrations  of  *3^Cs  (e.g.,  10  pCi/g 
(0.37  Bq/g)).  In  addition,  materials  used 
during  decontamination  may  also  be 
contaminated  with  dust  containing 
"'Cs  concentrations  at  similar  levels 
above  background. 

As  the  result  of  past  inadvertent 
meltings  of  "^Cs  sources,  a  number  of 
steel  producers  possess  a  total  of  about 
10.000  tons  (9000  metric  tons)  of 
incident- related  materials,  most  of 
which  contains  '^'^Cs  concentrations  of 
less  than  100  pCi/g  (3.7  Bq/g).  This 
material  is  typically  being  stored  onsite 
because  of  the  lack  of  disposal  options 
that  are  considered  cost-effective  by  the 
steel  companies.'*  It  is  the  disposition  of 
material  at  these  concentration  levels 
that  is  the  subject  of  this  technical 
position. 

C.  Regulatory  Position 

General 

Because  of  the  "incident-related" 
origin  of  the  "'Cs-contaminated 
materials,  the  Commission  has  approved 
a  course  of  action  that  includes:  (1) 
Exploration  of  approaches  to  improve 
licensee  control  and  accountability  to 
reduce  the  UkeUhood  of  sealed  sources 
entering  the  scrap  metal  supply;  (2) 
cooperation  with  the  steel 
manufacturers  and  other  appropriate 
organizations  to  identify  the  magnitude 
and  character  of  the  problem  (with 
particular  emphasis  on  improving  the 
capability  to  detect  sealed  sources 
before  their  inadvertent  melting);  and 
(3)  development  of  interim  guidelines 
for  the  disposal  of  »''Cs  contaminated 
dust  and  other  incident-related 
materials  (the  subject  of  this  technical 
position). 


Specific 

Bases  for  Allowing  Transfer  and 
Possession  of  "Xi-Contaminated, 
Incident-Related  Material 

The  bases  for  allowing  transfer  and 
possession  of  "'Cs-contaniinated 
emission  control  dust  and  other 
incident-related  materials,  under  the 
provisions  of  existing  regulations,  are  as 
follows:  (1)  Any  person  at  a  Subtitle  C, 
RCRA-permitted  disposal  facility 
involved  with  the  receipt,  movement, 
storage,  or  disposal  of  contaminated 
materials  should  not  receive  an 
exposure  greater  than  1  millirem  (mrem) 


or  10  microsievert  (|iSv)  per  year  (i.e., 
one-hundredth  of  the  dose  limit  for 
individual  members  of  the  public  as 
defined  at  10  CFR  20.1301(A)(1)).  above 
natural  background  levels;  ^;  (2) 
members  of  the  general  public  in  the 
vicinity  of  storage  or  disposal  faciUties 
should  not  receive  exposures  and  no 
individual  member  of  the  public  should 
be  likely  to  receive  a  dose  greater  than 
1  mrem  (10  nSv)  per  year  above 
background  as  a  result  of  any  and  all 
transfers  and  disposals  of  contaminated 
materials;  (3)  handUng  or  processing  of 
the  contaminated  materials,  undertaken 
as  a  result  of  its  radioactivity,  should 
not  compromise  the  effectiveness  of 
permitted  hazardous  waste  disposal 
operations;  (4)  treatment  of 
contaminated  materials  must  be 
accomplished  by  persons  operating 
under  a  licensee's  radiation  protection 
program  (note  that  the  licensee  can  be 
the  steel  facility  or  the  entity  that  treats 
the  incident-related  material,  either  on- 
or  offsite);  and  (5)  transportation  of 
contaminated  materials  will  be  subject 
to  U.S.  Department  of  Transportation 
(DOT)  regulations  and,  as  appUcable, 
transportation  of  contaminated, 
hazardous  materials  must  be  performed 
by  hazardous  material  employees,  as 
defined  in  DOT  regulations  (49  CFR  Part 
172,  Subpart  H). 

Definition  of  Contaminated  Materials 
and  Initial  Incident  Response 

A  melting  event  generally  necessitates 
extensive  decontamination  and 
remediation  operations  at  the  EAF  or 
foundry  (e.g.,  replacing  refractory  bricks 
and  duct  work).  Subsequent  operations 
include  the  proper  interim  handling  and 
management  (e.g.,  accumulation  and 
containment)  of  emission  control  dust 
and  other  incident-related  contaminated 
materials.  Based  on  a  review  of  several 
recent  incidents,  the  dust  may  contain 
»37Cs  concentrations  up  to  hundreds  or 
thousands  of  pCi/g  (a  few  to  a  few  tens 
of  Bq/gJ,  whereas  the  other  generally 
limited-volume,  incident-related 
materials  typically  contain  lower 
concentrations.  As  a  result,  the  initial 
clean-up  and  collection/treatment/ 
packaging  of  the  contaminated  emission 
control  dust  and  other  materials  at  the 
EAF  or  foundry  must  be  performed  by 
an  NRC  or  Agreement  State  licensee 
operating  under  an  approved  radiation 


♦In  April  1995.  Envirocare  of  Utah.  Inc.  an 
operator  of  a  mixed- vwaste  dUpotal  sita,  received 
authorization  from  the  State  of  Utah  and  initiated 
operations  to  treat  and  dispose  of  >"Cs- 
conlaminaled  incident-related  (mixed-waste) 
materials  at  concentrations  not  exceeding  560 
pCiyg  (20.7  Bq/g). 


'  The  use  of  1  mrem/yr  (10  (iSv/yr)  has  no 
significance  or  precedential  value  as  a  health  and 
safety  goal.  It  was  selected  only  for  the  purpose  of 
analysis  of  the  levels  at  which  the  referenced 
materials  could  be  partitioned  to  allow  the  bulk  of 
the  material  to  be  transferred  to  unlicensed  persons. 
It  does  not  represent  an  HRC  position  on  the  generic 
acceptability  of  dose  levels.  Such  levels  are 
established  only  by  rule. 


protection  program.  The  licensee  is  also 
responsible  for  compliance  with  other 
regulatory  requirements  (e.g.,  those  of 
the  Occupational  Safety  and  Health 
Administration  and  RCRA  Treatment 
Permitting  requirements). 

Provisions  for  Disposal  at  a  Subtitle  C, 
RCRA-Permitted,  Disposal  Facility 

Once  the  decontamination/ 
remediation  and  col  lection/ treatment/ 
packaging  activities  have  been 
completed,  one  of  two  paths  may  be 
followed  for  the  disposal  of  the 
inddent-related  materials,  dependent 
on  '37Cs.concentration  levels  and 
whether  the  final  land  disposal 
operation  involves  the  burial  of 
packaged  or  unpackaged  materials. 

1 .  Packaged  Disposal  of  Treated  Waste 

On  this  disposal  path,  contaminated 
materials  must  be  treated  through 
stabihzation  to  comply  with  all  EPA 
and/or  State  waste  treatment 
requirements  for  land  disposal  of 
regulated  hazardous  waste.^  The 
treatment  operations  must  be 
undertaken  by  either:  (i)  The  owner/ 
operator  of  the  EAF  or  foundry  (licensed 
by  NRC  or  appropriate  Agreement  State 
to  possess,  treat,  and  transfer  ^^^Cs- 
contaminated,  incident-related 
materials);  or  (ii)  an  NRC-  or  Agreement 
State-licensed  service  contractor 
(operating  either  on-  or  offsite).  Based 
on  the  radiological  impact  assessment 
provided  in  Appendix  A,  the  licensee 
could  be  authorized  by  NRC  or  an 
Agreement  State  to  transfer  the  treated 
incident-related  materials  to  a  Subtitle 
C,  RCRA-permitted,  disposal  fadUty, 
provided  that  all  the  following 
conditions  are  met: 

(a)  The  "'Cs-contaminated  emission 
control  dust  and  other  incident-related 
materials  are  the  result  of  an  inadvertent 
melting  of  a  sealed  source  or  device; 

(b)  The  emission  control  dust  and 
other  incident-related  materials  have 
been  stabilized  to  meet  requirements  for 
land  disposal  of  RCRA-reguIated  waste, 
and  have  been  stored  (if  applicable)  and 
transferred  in  compliance  with  a 
radiation  protection  program  as 
specified  at  10  CFR  20.1101; 

(c)  The  total  "'Cs  activity,  contained 
in  emission  control  dust  and  other 
inddent-related  materials  to  be 
transferred  to  a  Subtitle  C,  RCRA- 
permitted,  disposal  facility,  has  been 
spedfically  approved  by  NRC  or  the 
appropriate  Agreement  State(s)  and  does 
not  exceed  the  total  activity  associated 
with  the  inadvertent  melting  incident. 


Moreover,  NRC  or  the  appropriate 
Agreement  State  will  maintain  a  pubUc 
record  of  the  total  inddent-related  ^''Cs 
activity,  received  by  the  facility  over  its 
operating  life,  to  ensure  that  the  total 
disposed  of  '^^Cs  activity  does  not 
exceed  1  curie  (37  GBq); ' 

(d)  The  RCRA  disposal  faciUty 
operator  has  been  notified  in  writing  of 
the  impending  transfer  of  the  inddent- 
related  materials  and  has  agreed  in 
writing  to  receive  and  dispone  of  the 
packaged  materials;  ^ 

(e)  Ine  licensee  providing  the 
radiation  protection  program  required  in 
paragraph  (b),  notifies,  in  writing,  the 
Commission  or  Agreement  State(s)  in 
which  the  transferor  and  transferee  are 
located,  of  the  impending  transfer,  at 
least  30  days  before  the  transfer; 

(f)  The  stabilized  material  has  been 
packaged  for  transportation  and 
disposal  in  non-bulk  steel  packagings  as 
defined  in  DOT  regulations  at  49  CFR 
173.213.  (Note  that  this  is  a  condition 
established  under  this  technical 
position  and  is  not  a  DOT  requirement. 
Under  DOT  regulations,  material  with 
concentrations  of  less  than  2000  pCi/g 
(74  Bq/g]  is  not  considered  radioactive); 

(g)  In  any  package,  the  emission 
control  dust  and  other  incident-related 
materials,  that  have  been  stabifized  and 
packaged  as  defined  in  (b)  and  (f)  above, 
contain  pretreatment  average 
concentrations  of  '^'Cs  that  did  not 
exceed  130  pCi/g  (4.8  Bq/g)  of  material; ' 
and 


*  For  non-hazardous  material  covered  by  thU 
position,  stabilization  equivalent  to  that  providad 
for  hazardous  waste  would  be  necessary. 


^The  1 -curie  (37-GBq)  value  represents  a 
reasonable  maximum  bounding  activity,  associated 
with  several  incidents,  that  could  be  transferred  to 
an  RCRA-permitted  facility  under  the  provisions  of 
this  position.  It  also  represents  a  quantity  that 
would  be  less  'Han  the  activity  disposed  of  over  the 
operating4ife  of  the  RCRA-permitted  facility  if  the 
facility  routinely  disposed  of  non-incident-related 
emission  control  dust  containing  backgrotmd 
concentratioiu  of  '"Cs. 

'The  NRC  staff  believes  the  contract  between  the 
licensed  bcility  and  the  RCRA  facility  operator  is 
an  appropriate  vehicle  fior  complying  with  this 
provision,  provided  that  the  contract  specifies  the 
volume  of  waste,  the  radionuclide  and  its  average 
concentration  in  the  waste  in  picocuries  per  gram 
or  becquerels  per  gram,  the  total  aggregated  amoimt 
of  radioactive  material  in  the  shipment,  the 
hazardous  waste  code  of  the  waste,  and  the  EPA 
identification  number  of  the  RCRA  disposal  facility 
receiving  the  waste.  The  NRC  staff  will  evaluate 
requests  for  license  amendments  to  transfer 
incident-related  material  based  upon  the  licensee 
demonstrating  that  the  RCRA  disposal  facility 
operator  has  agreed  to  the  transfer  and  has  made 
provisions  to  retain  the  information  about  the 
radioactive  material  in  the  waste,  along  with  the 
information  that  is  required  to  be  retained  by  the 
RCRA  bcility  operator  under  40  CFR  Z63.2Z. 

•The  130  pCi/g  (4.8  Bq/g)  value  is  the 
concentration,  based  on  the  analysis  in  the 
appendix  and  including  a  regulatory  margin  of  1.5, 
that  would  result  in  a  calculated  potential  exposure 
of  less  than  1  mrem  (10  ^Sv).  The  disposal  of 
incident-related  materials  in  packaged  form  allows 
compliance  with  this  position  to  be  demonstrated 
through  measurement  of  '"Cs  concentrations,  as 


(h)  The  dose  rate  at  3.28  feet  (1  meter) 
from  the  surface  of  any  package 
containing  stabilized  waste  does  not 
exceed  20  (irem  per  hour  or  0.20  ^^Sv  per 
hour,  above  background. '° 
Note  that,  in  defining  the  pretreatment 
"'Cs-concentration  value  stated  in 
paragraph  (l)(g),  a  fador  of  1.5  has  been 
included  as  a  regulatory  margin.  This 
factor  adds  further  assurance  to  the 
certainty  in  protection  provided  by  the 
licensee's:  (1)  Sampling  of  *3'Cs 
concentrations  in  contaminated 
materials;  (2)  measurements  of  dose  rate 
external  to  the  disposal  (and 
transportation)  packagings;  and  (3)  other 
assumptions  included  in  the 
radiological  impacts  assessment. 

2.  Disposal  of  Unpackaged  (i.e..  Bulk) 
Treated  Waste 

On  this  disposal  path,  contaminated 
materials  must  also  be  treated  through 
stabihzation  to  comply  with  all  EPA  and 
State  waste  treatment  requirements  for 
land  disposal  of  RCRA-regulated 
hazardous  waste. ' '  The  treatment 
operations  must  be  undertaken  by  either 
(i)  the  owner/operator  of  the  EAF  or 
foundry  (hcensed  to  possess,  treat,  and 
transfer  '"Cs-twntaminated,  inddent- 
related  materials),  or  (ii)  a  licensed 
service  contractor.  Based  on  the 
radiological  impad  assessment 
provided  in  th'e  appendix,  the  Ucensee 
could  be  authorizied  to  transfer  the 
stabilized  inddent-related  materials  to  a 
Subtitle  C,  RCRA-permitted,  disposal 
fadlity,  provided  that  all  the  following 
conditions  are  met.  (Note  that 
conditions  (a)  through  (e)  are  identical 
to  those  applicable  to  packaged  disposal 
of  treated  waste): 

(a)  The  '^'Cs-contaminated  emission 
control  dust  and  other  inddent-related 
materials  are  the  result  of  an  inadvertent 
melting  of  a  sealed  source  or  device; 

(b)  The  emission  control  dust  and 
other  incident-related  materials  have 
been  stabilized  to  meet  requirements  for 
land  disposal  of  RCRA-regulated  waste, 
and  have  been  stored  (if  appUcable),  and 
transferred  in  compliance  with  a 
radiation  protection  program  as 
spedfied  at  10  CFR  20.1101; 

(c)  The  total  '"Cs  activity,  contained 
in  emission  control  dust  and  other 
inddent-related  materials  to  be 


well  as  direct  radiation  levels  external  to  the 
package.  Notwithstanding  the  redundant 
approaches  to  ensure  compliance  with  the  exposure 
criterion,  the  regulatory  margin  of  1.5  has  been 
included  in  determining  the  acceptable  measurables 
defined  in  the  position. 

■°At  this  expoaure  rate,  for  the  exposure  period 
as  defined  in  the  appendix,  total  exposure  would 
not  exceed  1  mrem  (10  pSv)  with  a  regulatory 
margin  of  1.5. 

■'See  footnote  6. 


transferred  to  a  Subtitle  C,  RCRA- 
permitted,  disposal  facility,  has  been 
spedfically  approved  by  NRC  or  the 
appropriate  Agreement  State(s)  and  does 
not  exceed  the  total  activity  associated 
with  the  inadvertent  melting  incident. 
Moreover,  NRC  or  the  appropriate 
Agreement  State  will  maintain  a  public 
record  of  the  total  inddent-related  '"Cs 
activity,  received  by  the  fadlity  over  its 
operating  life,  to  ensure  that  the  total 
disposed  of  ''^Cs  activity  does  not 
exceed  1  curie  (37  GBq);  '* 

(d)  The  RCRA  disposal  fadlity 
operator  has  been  notified  in  writing  of 
the  impending  transfer  of  the  inddent- 
related  materials  and  has  agreed  in 
writing  to  receive  and  dispose  of  these 
materials;  '^ 

(e)  The  licensee  providing  the 
radiation  protedion  program  required  in 
paragraph  (b)  notifies,  in  writing,  the 
Commission  or  Agreement  State(s)  in 
which  the  transferor  and  transferee  are 
located,  of  the  impending  transfer,  at 
least  30  days  before  the  transfer;  and 

(f)  The  emission  control  dust  and 
other  incident-related  materials,  that 
have  been  stabilized  as  defined  in  (b) 
above,  contain  pretreatment  average 
concentrations  of  '^^Cs  that  did  not 
exceed  100  pCi/g  (3.7  Bq/g)  of 
material.''* 

Note  that,  in  defining  the  pretreatment 
"''Cs-concentration  value  in  paragraph 
(2)(f),  a  {ador  of  2  has  been  induded  as 
a  regulatory  margin.  The  fador  adds 
further  assurance  to  the  certainty  of 
protection  provided  by  the  Ucensee 's: 
(1)  Sampling  of  ■^''Cs  concentrations  in 


"See  footnote  7. 

■'The  NRC  staff  believes  the  contract  between  the 
licensed  ttcility  and  the  RCRA  facility  operator  is 
an  appropriate  vehicle  for  complying  with  this 
provision,  provided  that  the  contract  specifies  the 
volume  of  waste,  the  radionuclide  and  its  average 
concentration  in  the  waste  in  picocuries  per  gram 
or  becquerels  per  gram,  the  total  aggregated  amount 
of  radioactive  material  in  the  shipment,  the 
hazardous  waste  code  of  the  waste  and  the  EPA 
identification  number  of  the  RCRA  disposal  bcility 
receiving  the  waste.  The  NRC  staff  «vill  evaluate 
requests  for  license  amendments  to  transfer 
incident-related  material  based  upon  the  licensee 
demonstrating  that  the  RCRA  disposal  bcility 
operator  has  agreed  to  the  transilBr  and  has  made 
provisions  to  retain  the  information  about  the 
radioactive  material  in  the  waste  along  with  the 
information  that  is  required  to  be  retained  by  the 
RCRA  facility  operator  under  40  CFR  263.22. 

■*The  100  pO/g  (3.7  Bq/g)  value  is  the 
concentration,  based  on  the  analysis  in  the 
appendix  and  including  a  regulatory  margin  of  2, 
that  would  resuh  in  a  calculated  potential  exposure 
of  less  than  1  mrem  (10  iiSv).  The  disposal  of 
incident-related  material  in  unpackaged  (bulk)  form 
dictates  that  compliance  with  this  position  would 
be  demonstrated  through  measurement  of  '^X^ 
concentrations.  Without  the  redundant  approach  to 
ensure  compliance  with  the  exposure  criterion 
inherent  with  the  packaged-disposal  approach  (see 
footnote  8),  the  regulatory  margin,  included  in 
determining  the  acceptable  measurables  defined  in 
the  position,  has  been  increased  to  2.0. 
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contaminated  materials;  and  (2)  other 
assumptions  included  in  the 
radiological  impacts  assessment. 

Treatment,  Storage,  and  Transfer  of 
Emission  Control  Dust  or  Other 
Incident-Related  Materials  with  *^''Cs 
Concentrations  Indistinguishable  From 
Background  Levels  (i.e..  2  pCi/g  (0.074 
Bq/g)  or  Less) 

The  EAF  or  foundry  Ucensed  to 
possess  and  transfer  "''Cs-contaminated 
emission  control  dust,  or  a  licensed 
service  contractor,  is  authorized  to 
transfer  emission  control  dust  and  other 
incident-related  materials  as  if  they 
were  not  radioactive,  provided  that  the 
'"Cs  concentration  within  the  emission 
control  dust  and  other  incident-related 
materials  is  2  pCi/g  (0.074  Bq/g)  of 
material  or  less.  The  foundry  or  Ucensed 
service  contractor  must  determine  the 
'^'Cs  concentration  using  the  sampling 
program  disciissed  below. 

Aggregation  of  ^^''Cs-Contaminated 
Emission  Control  Dust  and  Other 
Incident-Related  Materials 

If  appUcable,  aggregation  of  '"Cs- 
contaminated  emission  control  dust  and 
other  incident-related  material,  before 
stabilization  treatment,  is  acceptable  if 
performed  in  compUance  with  a 
radiation  protection  program,  as 
described  at  10  CFR  20.1101,  and 
provided  that: 

(1)  Aggregation  involves  the  same 
characteristic  or  listed  hazardous  waste 
and  the  wastes  must  be  amenable  to  and 
undergo  the  same  appropriate  treatment 
for  land-disposal  restricted  waste; 

(2)  Aggregation  does  not  increase  the 
overall  total  volume  nor  the 
radioactivity  of  the  incident-related 
waste;  and 

(3)  Materials,  when  aggregated,  are 
subjected  to  a  sampling  protocol  that 
demonstrates  compliance  with  '^''Cs- 
concentration  criteria  on  a  package- 
average  "  basis. 

Determination  of  *^Cs  Concentrations 
and  Radiation  Measurements 

'"Cs  concentrations  may  be 
determined  by  the  licensee  by  direct  or 
indirect  (e.g.,  external  radiation) 
measurements,  through  an  NRC-  or 
Agreement  State-approved  sampling 
program.  The  sampling  program  must  be 
sufficient  to  ensure  that  '^Cs 
contamination  in  the  stabilized 
emission  control  dust  and  in  other 
incident-related  materials,  on  a  package- 
average  basis,  is  consistent  with  the 
concentration  criteria  in  this  technical 


"The  teno  package,  as  used  here,  refara  to 
packages  uaed  by  the  licensee  to  transfer  the 
material  to  the  diapoaal  facility,  irrespective  of 
whether  thia  package  Is  also  the  disposal  container. 


position.  The  sampling  program  must 
provide  assurance  that  the  quantity  of 
'^'Cs  in  any  package  (see  footnote  15) 
does  not  exceed  the  product  of  the 
applicable  concentration  criterion  times 
the  net  weight  of  contaminated  material 
in  a  package. 

Appendix  A — Assessment  of  Radiological 
Impact  of  Disposal  of  '  '^Cs-Contaminated 
Einiitsion  Control  Dtist  and  Other  Incident- 
Related  Materials  at  a  Subtitle  C  ROLA- 
Permitted  Disposal  Facility 

1.  Background 

In  the  normal  process  of  producing 
recycled  steel,  scrap  steel  is  subjectend  to  a 
melting  process.  In  this  process,  most 
impurities  in  the  scrap  steel  are  removed  and 
generally  contained  within  process-generated 
slag  or  off-gas.  Typically,  the  ofF-gas  carries 
dust,  that  can  contain  iron  and  zinc,  together 
with  certain  heavy  metals,  through  an 
emission  control  system  to  a  "t>aghouse," 
where  the  dust  is  captured  in  "bag-type" 
filters.  Hazardous  constituents  within  the 
dust,  principally  lead,  cadmium,  and 
chromium,  can  cause  the  U.S.  Environmental 
Protection  Agency  (EPA)  to  designate  the 
dust  as  a  harardous  waste,  under  the 
Resource  Conservation  and  Recovery  Act 
(RCRA)— often  as  the  listed  waste  IC061. 

Typically,  when  the  scrap  consists  largely 
of  junk  automobiles,  the  dust  contains  a  high 
percentage  (greater  than  20  percent)  of  zinc, 
which  can  be  a  valuable  recovery  product. 
Moreover,  the  zinc  recovery  process 
produces  slag  and  other  byproducts  that  have 
recycle  potential.  If  economic  (e.g.,  low  zinc 
content)  or  process  considerations  preclude 
these  recycle  options,  the  dust  may  be  treated 
and  disposed  of  in  a  hazardous  waste 
disposal  facility.  EPA  has  speciHed  treatment 
standards  for  the  various  hazardous 
constituents  of  the  dust  in  40  CFR  268.40. 
Solidification  is  the  treatment  process 
typically  used  to  meet  these  standards.  On 
the  other  hand,  dust  from  steel  production  at 
basic  oxygen  furnaces  and  open  hearth 
furnaces  is  excluded  from  regulation  as 
hazardous  waste  (40  CFR  261.4(b)(7)(xvii)). 

Because  the  recycling  of  steel  involves  the 
addition  of  natural  materials  (primarily  lime 
and  ferromanganeae),  very  low  levels  of 
radioactivity,  ubiquitous  in  the  enviroimient, 
are  involved  in  the  {voduction  process.  One 
of  these  radionuclides  is  cesium-137  C^'Cs) 
which  now  occurs  in  the  enviroiunent  as  a 
result  of  global  fallout  from  past  wea[>ons- 
testing  piDgrams.  '37Cg  has  a  30- year  half-life 
(i.e..  a  quantity  of  this  radionuclide  and  its 
associated  radioactivity  will  decrease  by  half 
every  30  years).  The  decay  of  '"Cs  and  its 
very  short-lived  daughter  produces  emissions 
of  beta  particles  and  ganuna  rays. 

The  principal  hazard  from  the  beta 
particles  can  only  be  realized  when  it  eaters 
the  human  body.  The  principal  hazard  from 
the  gamma  rays  is  as  an  external  source  of 
penetrating  radiation  similar  to  the  type  of 
exposure  received  from  an  X-ray.  Because  of 
its  volatility  in  the  very  high-temperature 
(typically  3000  degrees  fahrenheit  or  -1650 
degrees  celsius)  steel-making  process.  '^'Cs 
is  volatilized  and  transported  in  the  furnace 
off-gas  and.  as  it  condenses,  becomes  a 


constituent  of  the  emission  control 
(baghouse)  dust.  Normal  backgroimd  ^^'Cs 
concentrations  in  dust  have  been  measured  at 
picocurie  per  gram  levels  (0.024  to  1.23  pCi/ 
g)  ■  or  thousandths  of  a  t)ecquerel  per  gram 
(Bq/g).  This  concentration  is  consistent  with 
the  general  range  of  background  levels 
measured  in  soils  within  the  United  States 
whereas  concentrations  of  10  pCi/g  (0.37  Bq/ 
g)  are  relatively  conunon  in  drainage  areas.^ 
As  a  result  of  this  information,  the  U.S. 
Nuclear  Regulatory  Commission  has 
determined  that  "'Cs  concentrations  in 
emission  control  dust  below  2  pCi/g  (0.074 
Bq/g)  can  be  attributed  to  fallout  from  past 
weapons  testing.  > 

2.  Statement  of  Problem 

The  inadvertent  melting  of  a  licensed  '*'Cs 
'.ealed  source  with  scrap  steel  at  an  electric 
arc  furnace  (EAF)  or  foimdry  typically  results 
in  the  contamination  of  the  steel  producer's 
emission  control  system  and  the  generation 
of  potentially  large  quantities  (e.g..  of  the 
order  of  1000  tons  or  900  metric  tons)  of 
<37Cs-contaminated  emission  control  dust. 
Facility  cleanup  operations  will  prtxiuce  an 
additional  quantity  of  contaminated  material 
and.  depending  on  the  effectiveness  of 
cleanup  operations,  further  generation  of 
contaminated  dust  or  cleanup-related 
materials  can  occur.  Furthermore,  if  the 
occurrence  of  the  melting  event  is  not 
immediately  detected,  contamination  can 
unknowingly  be  carried  forward  with  the 
dust  into  zinc-recovery  process  streams.  In 
one  case,  for  example,  this  has  led  to  *^^Cs 
contamination  of  the  zinc-rich,  splash 
condenser  dross  residue,  referred  to  as  SCDR 
material.  In  the  incidents  to  date,  total 
quantities  of  these  contaminated  materials 
have  not  exceeded  2000  tons  (1800  metric 
tons)  per  event.  The  "^Cs  concentration  in 
all  these  materials  can  vary,  but  in  typical 
past  events,  much  of  the  material  is 
contaminated  at  levels  ranging  from  2  pCi/g 
(0.074  Bq/g)  to  a  few  hundred  pCi/g  (most 
below  apftroximately  100  pCi/g  or  3.7  Bq/g). 
Smaller  volmnes  (typically  less  than  5 
pwrcent  of  the  total  volume)  have  included 
concentrations  at  nanocurie/gram  levels 
(thousands  of  pQ/g  or  a  few  tens  of  Bq/g). 

The  intent  of  this  analysis  is  to  characterize 
the  (wtential  radiological  impacts  associated 
with  the  alternative  options  for  disposal  of 
'^^Cs-contaminated  emission  control  dust 
and  other  incident-related  materials  at  a 
Subtitle  C,  RCRA-permitted  facility.  Because 
RCRA  hazardous  wastes  must  be  treated  to 
comply  with  the  requirements  for  land 
disposal  of  restricted  waste,  the  potential 
radiological  impacts  associated  with 
treatment  prtx»sses  required  consideration. 
To  protect  against  these  radiological  impacts, 
the  position  includes  the  provision  that 
treatment  of  "'Cs-contaminated  emission 
control  dust  and  other  incident-related 


■  A  picocurie  is  one-trillionth  of  a  curie  and 
represents  a  decay  rate  of  one  disintegration  every 
27  seconds  or  1/27  of  a  becqueieL 

'Letter  to  William  Lahs,  U.S.  Nuclear  Regulatory 
Commission,  from  Andrew  Wallo  m,  U.S. 
Department  of  Energy,  dated  May  20. 1993. 

>  Letter  from  James  M.  Taykx.  NRC.  to  William 
Guerry,  Jr..  Collier.  Shannon.  Rill,  and  Scott  dated 
May  2S.  1993. 


materials  be  performed  by  an  NRC  or 
Agreement  State  licensee.  The  licensee 
would  operate,  either  on-  or  offsite.  under  an 
approved  radiation  protection  program,  as 
well  as  any  required  RCRA  treatment  permit. 
Such  controls  are  necessary  because  of  the 
wide  range  of  contaminated  materials  and 
their  i>hysical  forms,  together  with  the 
variability  in  EPA-approved  treatment 
processes.  Under  this  decision,  the  Subtitle 
C,  RCRA-permitted  disposal  focility  would  be 
receiving  the  emission  control  dust  and  other 
incident-related  materials  after  their 
treatment  to  stabilize  the  incident-related 
material.  This  stabilized  material  would  be, 
or  would  be  equivalent  to,  the  form  necessary 
to  stabilize  the  RCRA-hazardous  constituents 
(specifically,  lead,  cadmium,  and  chromium); 
that  is.  a  non-dispersible.*  solid  (e.g..  cement- 
type)  form.  As  a  result,  the  potential 
radiological  hazard  from  the  "treated" 
(stabilized)  material  during  disposal 
operations  is  associated  with  its 
characteristic  as  an  external  source  of 
radiation. 

After  disposal,  ^^'Cs  could  only  become  a 
hazard  through  water  pathways  if  a  sufficient 
quantity  and  concentration  of  ^^''Cs  were  to: 
(1)  Become  available.  (2)  be  leached  from  its 
solid  form.  (3)  be  released  from  the  disposal 
focility,  and  (4)  enter  a  drinking  water 
supply.  No  significant  radiological  hazard 
woiild  be  expeded  to  result  from  inadvertent 
intrusion  into  the  disposed  of  waste  after 
facility  closure.  Notwithstanding  the  hazard 
to  the  intruder  from  the  hazardous  waste 
constituents,  or  other  hazardous  wastes, 
constraints  placed  on  the  total  "'Cs  activity 
and  concentration,  and  the  waste  form,  can 
ensure  that  radiological  exfmsures  would  not 
exceed  those  that  would  be  received  from 
residing  over  commonly  measured 
background  '^'Cs  concentrations  in  the 
United  States  (see  discussion  under  "Intruder 
Considerations"). 

The  following  analyses  will  therefore  be 
directed  at  an  evaluation  of  the  potential 
direct,  water  pathway,  and  intruder  hazards 
and  will  provide  a  perspective  on  their 
significance. 

3.  Direct  Exposure 

After  the  inadvertent  melting  of  a  '^^Cs 
sealed  source  at  an  EAF  or  foundry,  the 
relatively  volatile  "^Cs  will  leave  the  furnace 
as  an  ofigas  and  be  commingled  with  the 
normal  emission  control  dust.  As  a  result, 
concentrations  of  '^^Cs  contained  in  this  dust 
(and  other  materials  associated  with  furnace 
clean-up  operations  or  subsequent  dust 
recycle  process  streams)  will  increase.  Thus, 
the  rate  of  radiological  exposure  from  this 
material  will  be  similar  in  typie.  but  difiinent 
in  magnitude,  than  that  received  from  the 
typical  background  levels  of  '^'Cs.  Any 
change  in  magnitude  of  the  exposures  to 
workers  at  the  disposal  facility  from  this 
contaminated  material  when  compared  to  the 
exposure  received  from  typical  emission 
control  dust  would  depend  on:  (1) 


Differences  in  '^'Cs  concentrations:  (2) 
variations  in  the  physical/chemical 
propterties  of  the  materials  disix>sed  of;  and 
(3)  changes  in  worker  time-integrated 
interactions  with  contaminated  materials. 

The  three  key  variables  above  are 
particularly  important  in  the  development  of 
this  technical  position.  Of  significance  to  all 
three  variables,  the  approach  defined  in  the 
position  calls  for  treatment  (stabilization)  of 
incident-related  materials  (to  comply  with 
requirements  for  land  disposal  of  restricted 
waste)  to  take  place  "under  license."  at  the 
location  where  the  material  was  generated,  or 
at  the  site  of  a  service  contractor  who  has 
been  permitted  for  stabilization  treatment  of 
the  material  either  on  or  off  the  steel 
company  site.  Complying  with  the 
"Treatment  Standards  for  Hazardous 
Wastes,"  defined  at  40  CFR  268.40,  will 
result  in  a  solid  waste  form  from  which 
exposure  rates  will  be  smaller  than  those 
originating  from  the  hazardous  waste  form 
(e.g.,  dust)  before  treatment.  More 
importantly,  treatment  of  the  contaminated 
materials,  under  license,  will  obviate  the 
need  to  sptecifically  address  p>otential 
treatment-related  radiological  exposures  at 
unlicensed.  RCRA-permitted.  treatment 
facilities.  Thus,  imder  the  approach  of  this 
technical  position,  any  minimal  exposure  to 
workers  who  have  not  been  trained  in  , 
radiation  safety  would  be  limited  to  disposal 
operations. 

Furthermore,  because  the  origin  of  the 
i3'Cs-contaminated  materials  is  the  result  of 
a  melting  incident,  upper-bound  values  can 
be  established  for  the  volume,  weight, 
radioactive  material  concentration,  and  total 
activity  of  the  contaminated  material,  on  an 
incident  basis.  The  base  case  analysis  in  this 
appendix  presumes  that  the  contaminated 
material  involves  a  volimie  of  40.000  cubic 
feet  (1132  cubic  meters),  a  weight  of  2000 
tons  (1800  metric  tons),  and  a  total  activity 
content  of  less  than  a  1  curie  (Ci)  or  37  GBq 
of  '^'Cs.  These  values  are  generally 
consistent  with  the  particulars  from  the 
incidents  that  have  occurred  to  date. 

Within  these  constraints,  the  starting  ptoint 
in  the  direct  exposure  calculation  is  to 
estimate  the  radiation  dose  rate  at  a  distance 
of  3.28  feet  (1  meter)  from  the  siu^ce  of  a 
semi-infinite  volimie<i.e.,  infinite  in  areal 
extent  and  depth  from  the  point  of  expostire) 
of  solidified  contaminated  material.'  The 
calculations  assume  that  the  initial  ^^^Cs 
contamination  in  all  untreated  dust  is  100 
pCi/g  (3.7  Bq/g).  Direct  exposure  results  scale 
hnearly  for  other  concentration  levels,  if  the 
waste  configuration  is  unchanged. 

Stabilization  treatment.'  conducted  imder 
a  licensed  radiation  protection  program,  is 
achieved  by  mixing  moist  dust  with  additives 
(e.g..  liquid  reagent  to  adjust  oxidation 
potential  and  portland  cement/  fly  ash).^ 


These  additives  (typically  presumed  to  add 
30  parts  by  weight  to  100  parts  of  dust  or 
contaminated  material)  would  result  in  a 
solidified  product  that  would  contain  '^'Cs 
concentrations  at  about  77  p>ercent  of  initial 
concentrations  (e.g..  77  pCi/g  (2.84  Bq/g)). 
Because  of  allowable  variations  in  the 
solidification  processes  (e.g..  from  the 
production  of  granularized  aggregate  to 
solidified  monoliths),  the  bulk  density  of  the 
solidified  material  can  range  from  atx>ut  1.4 
to  2.5  g/cm'.  A  representative  dose  [rale] 
conversion  factor*  under  these  conditions 
(calculated  at  a  density  of  1.5  g/cm^)  would 
typically  be  less  than  49  microem/hour 
(|aem/lur)  or  0.49  microsieverts/hour  [\tSv/ 
hi),  at  a  distance  of  3.28  feet  (1  meter)  from 
the  surfece  of  a  hypothetical  semi-infinite 
volume  of  the  solidified  material.^ 

Because  the  quantities  of  treated  dust  and 
other  incident-related  materials  are  not  semi- 
CVinfinite  in  volume,  the  actual  dose  rate/ 
Jtfistance  relationships  from  finite  volumes  of 
contaminated  materials  will  be  less.  The 
reduction  can  be  calculated  for  various 
volumetric  sources  through  the  use  of  shape 
factors.  Shape  factors  have  been  calculated 
for  several  configurations  that  are  likely  to 
occur  during  operations  from  the  time  the 
contaminated  treated  material  is  received  at 
the  RCRA-permitted  disposal  facility  through 
its  disposal.  The  shape  factors  can  be 
determined  from  Figures  1  through  6  for 
various  distances  between  a  specific  source 
configuration  and  an  exposed  individual. 
Typically,  at  a  distance  of  3.28  feet  (1  meter), 
these  factors  range  from  atxiut  0.03  to  0.5 
(Figures  1  through  5).  and  have  been 
calculated  without  accounting  for  the  limited 
shielding  provided  by  any  packaging.  As  the 
distance  from  the  contaminated  materials 
increases  to  9.84  feet  (3  meters),  the  shap)e 
factors  for  these  similar  geometries  become 
smaller,  ranging  from  about  0.004  to  0.2.  The 
largest,  likely  dose  rate  potentially 
experienced  by  an  individual  involved  in  the 
dispKisal  process,  measured  at  3.28  feet  (1 
meter),  would  be  from  the  sides  of  large 
containers  or  shipments  of  contaminated 
materials,  and  would  be  expected  to  range 
from  about  10  to  less  than  14  )irem/hour  (0.14 
(iSv/hr)  above  background  (typically  8  to 
12|irem/hr  (0.08  to  0.12  ^Sv/hr).">  From  an 
open  trench  (Figure  4),  filled  with 


'hi  the  context  used,  the  term  "non-dispersible" 
means  that  any  radiological  impacts  from 
resuspended  material  are  inconsequential  in 
comparison  to  the  impacts  from  direct  external 
exposures  resulting  from  the  emission  of  gamma 
radiation  in  the  "'Cs  decay  process. 


'This  assessment  is  generally  consistent  with  the 
approach  employed  in  "Risk  Assessment  of  Options 
for  Disposition  of  EAF  Dust  Following  a  Meltdown 
Incident  of  a  Radioactive  Cesium  Source  in  Scrap 
Steel,"  SELA-9301,  Stanley  E.  Logan.  April  1993. 

*In  the  context  of  this  position,  stabilized 
treatment  does  not  include  either  onsito  or  oflsite 
high-temperature  metals  recycling  processes. 

'  This  treatment  may  include  the  addition  of 
special  stabilization  reagents,  such  as  clays,  or 


involve  other  RCRA-approved  stabilization 
technologies,  that  reduce  the  leachability  of  "'Cs. 
although  the  radiological  impacts  analysis  indicates 
that  such  processes  are  not  necessary  to  protect 
public  health  and  safety,  and  the  environment. 

*  A  dose  conversion  factor  represents  a  value  that 
allows  a  radionuclide  contamination  level  to  be 
converted  to  an  estimated  expocure  rate. 

'The  dose  rates  in  this  appendix  have  been 
calculated  through  use  of  the  Microshield  computer 
program.  Grove  Engineering,  Inc.,  version  4.2,  1995. 
The  value  of  49  |irem  (0.49pSv)/hour  represents 
0.77  of  the  62.9  value  shown  on  Figure  1 . 

■°The  two-thirds  loading  of  the  30-cubic  yard  txuc 
is  related  to  the  typical  maximum  payload  weight 
that  can  be  transported  by  truck  without  an 
overweight  permit.  If  the  boxes  referred  to  in 
Figures  1  and  2  were  full,  the  dose  rate  would 
increase  by  less  than  a  foctor  of  1.5.  Similarly,  if  the 
assumed  additive  weight  percent  (i.e.,  30  percent) 
is  varied  over  a  reasonable  range  bt>m  20  to  40 
percent,  the  resulting  dose  rate  would  change  in  an 
inversely  proportional  manner. 


IMI 
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contaminated  materials,  the  calculated  dose 
rate  would  also  be  somewhat  less  than  13 
(irera/hr  (0.13  jiSv/hr)  measured  directly  over 
the  trench  at  a  3^.28  feet  (1  meter)  distance. 
Again,  these  values  represent  0.77  of  the 
respective  values  indicated  on  the  figures 
because  of  solidification  additives.  Figures  6 
and  7,  respectively,  show  the  variation  in 
dose  rate  with  the  width  of  the  trench  and 
depth  of  the  waste.  Figure  S  is  provided  to 
show  the  change  in  dose  rate  versus  the 
distance  offset  from  the  side  of  the  trailer- 
type  container  considered  in  Figure  3. 

A  typical  disposal  rate  at  a  trench  within 
an  RCRA-permitted  facility  would  generally 
exceed  500  tons  (450  metric  tons)  per  shift." 
Assuming  this  disposal  rate  of  500  tons  (450 
metric  tons)  per  shift  applies  to  the  disposal 
of  treated. ■'^-contaminated,  incident- 
related  material  (approximately  20  to  25 
truckloads  in  8  hours),  it  would  require 
approximately  4  times  this  period  of  time  to 
dispose  of  2000  tons  (1800  metric  tons). 
(Note  that  the  rate  of  arriving  material  would 
likely  be  dictated  by  transportation 
arrangements,  so  that  the  32  hours  required 
to  disp>o$e  of  the  contaminated  material 
could  be  spread  over  several  days  or  weeks.) 
Facility  workers,  therefore,  would,  on 
average,  only  be  exposed  to  finite  volumes  of 
contaminated  material  for  a  maximum  period 
of  32  worker-hours.  Applying  the  highest 
likely  dose  rate  (approximately  13  |irem/hr 
(0.13  |iSv/hr)  fit)ra  the  side  of  a  trailer 
containing  the  contaminated  materials),  and 
presuming  exposure  at  a  3.28-ft  (1-meter) 
distance  for  the  entire  32-hour  period,  a 
worker  would  receive  a  dose  of  less  than  0.5 
mrem  (5  pSv)  above  background. 

Qualitatively  descriptive  time  and  motion 
data  gathered  from  three  RCRA-permitted 
disposal  facilities  indicate  that  the  above- 
calculated  dose  is  conservative  for  two 
principal  reasons:  (1)  The  workers  having  the 
most  significant  exposure  to  materials,  from 
receipt  to  di8pos<>l,  are  effectively  at  greater 
distances  than  3.28  feet  (1  meter);  and  (2) 
their  exposure,  at  this  distance,  is  over  time 
periods  significantly  less  than  the  assumed 
receipt  through  disposal  time  period  of  32 
hours.  As  a  result,  actual  exposures  are 
expected  to  be  significantly  less  than  0.5 
mrem  (5  (tSv). 

This  conservative  estimate  of  potential 
exposure  is  based  on  the  aforementioned 
time-distance  assumptions  and  is  expected  to 
bound  reasonable  interactions  of  disposal 
facility  workers  with  the  stabilized  incident- 
related  materials.  For  example,  incident- 
related  material  could  be  stored  at  the 
disposal  site  or  samples  of  the  treated 
material  could  be  subjected  to  sampling 
activities.  In  the  first  case,  if  a  90-day  storage 
period  is  presumed,  the  average  exposure 
distance  over  the  entire  period  needed  to 
ensure  a  dose  less  than  the  position's 
exposure  criteria  would  be  on  the  order  of  10 
to  20  meters  (see  Figures  1  through  3,  which 
illustrate  the  decrease  in  dose  rate  as  a 
function  of  distance  from  the  source).  In  the 
second  case,  the  typical  activity  in  a  100-g 


' '  Note  thai  if  traatmeni  at  an  RCKA-pemiitted 
Eacility  were  required,  the  limiting  operational 
handling  rale  for  the  treated  materials  may  be 
limited  to  100  to  200  tons  (90  to  ISO  metric  tons) 
per  shift. 


sample  would  be  no  greater  than  about  10-^ 
fiCi  (370  Bq).  The  dose  rate  from  such  a 
sample  would  be  less  than  0.1  |irem/hr  (0.001 
^Sv/hr)  at  a  distance  of  1  foot  (0.3  meters). 

To  place  the  significance  of  this  calculation 
into  perspective,  an  estimate  can  be  made  of 
worker  exposure  from  the  presumed 
handling,  treatment,  and  disposal  of  normal 
emission  control  dust  (i.e.,  dust  that  has  not 
been  contaminated  with  '"Cs  from  a  melted 
source).  This  dust  would  contain  background 
levels  of  "^Cs  (approximately  1  pCi/g  (0.037 
Bq/g)).  Therefore,  a  worker  interacting  with 
this  material  at  an  effective  distance  of  3.28 
feet  (1  meter)  over  about  300  8-hour  shifts  (a 
little  more  than  a  working  year)  would 
receive  a  total  maximum  exposure  of  about 
0.5  mrem  (5  (iSv).  The  magnitude  of  this 
exposure  is  in  the  same  range  as  the  exposure 
calculated  for  the  disposal  of  the 
contaminated  materials  from  a  single  melting 
event-  Moreover,  the  potential  exp>osure  from 
the  "melting  event"  was  estimated  under  the 
extremely  conservative  assumption  that  all 
materials  were  contaminated  at  levels  of  100 
pCi/g  (3.7  Bq/g). 

The  imposition  of  a  l-Ci  (37-GBq) 
criterion  on  the  total  incident-related  activity 
that  could  be  disposed  of  at  any  one  Subtitle 
C,  RCRA  facility  (see  following  discussion  on 
water-pathway  considerations)  should 
further  ensure  that  worker  exposures  from 
■i^Cs-contaminated  emission  control  dust 
and  other  incident-related  materials  will  not 
exceed  1  mrem/year  (10  (iSv/year)  integrated 
over  the  lifetime  of  the  facility. 
4.  Water-Pathway  Considerations 
The  proposed  approach  to  manage  '"Cs- 
contaminated  emission  control  dust  and 
other  incident-related  materials  presumes 
licensee  treatment  of  these  materials  to 
comply  with  requirements  for  land  disposal 
of  restricted  waste.  Thus,  the  radiological, 
and  potentially  hazardous  chemical 
constituents  of  these  materials,  will  be 
incorporated  into  a  stable,  solid  (e.g.,  cement- 
type)  form,  similar  to  that  required  for 
routine  RCRA-permitted  disposal  of  emission 
control  dust.  As  a  result,  the  possibility  of 
"'Cs  presenting  a  hazard  through  a  water 
pathway  requires  consideration  of:  (1)  the 
quantity  of  "^Cs  available:  (2)  the  degree  to 
which  the  '*^Cs  could  be  leached  from  its 
waste  matrix;  and  (3)  the  extent  that  any 
leached  '^^Cs  could  migrate  into  a  water 
supply. 

The  disposal  of  '"Cs  in  treated  emission 
control  dust  and  other  incident-related 
materials  would  be  constrained  by  this  policy 
to  a  total  activity  of  1  Ci  (37  GBq).  In  the 
previous  reference-basis  analysis,  an  effective 
concentration,  in  the  treated  waste,  of  77  pCi/ 
g  (2.84  Bq/g)  was  evaluated — the  originally 
assumed  contaminated  material 
concentration  reduced  by  30  percent  as  a 
result  of  the  added  mass  associated  with 
treatment.  Both  the  quantity  and  ptosition- 
defined  concentration  values  place  bounds 
on  any  potential  water  p)athway  hazard.  In 
the  actual  wastes  that  arc  subject  to  |X>tential 
disposal  under  the  provisions  of  this 
position,  the  concentration  of  '"Cs  averaged 
over  all  the  treated  waste  would  typically  be 
significantly  less  than  the  defined 
concentration  criteria. 

Furthermore,  because  the  '"Cs  is 
contained  in  a  solid  matrix  and  buried  within 


a  facility  in  which  the  amount  of  water 
infiltration  is  minimized,  any  '"Cs  removal 
from  its  final  disposal  location  would  be 
limited  while  these  conditions  remain  in 
effect.  The  chemistry  of  any  water  interacting 
with  the  solidified,  '"Cs-contaminated  waste 
would  also  be  exp)ected  to  limit  the  leaching 
process  (e.g.,  avoidance  of  acidic 
environments),  because  of  the  controlled 
nature  of  the  Subtitle  C.  RCRA-permitted 
disposal  site  and  the  typ)es  and  nature  (e.g., 
no  liquids)  of  the  wastes  accepted  for 
disposal.  Any  water  that  leached  '"Cs  from 
the  waste  would  normally  be  collected  in  a  • 
leachate  collection  system  at  volumetric 
concentrations  expected  to  be  far  less  than 
those  existing  in  the  treated  waste.  The 
chemistry  of  the  fill  materials  used  at  the 
disposal  site  could  also  provide  a  sorbing 
medium  if  any  '"Cs  leached  from  the 
solidified  waste.  Finally,  the  location  of 
Subtitle  C,  RCRA-permitted  disposal  sites  is 
such  that  the  source  of  any  water  supply 
would  typically  be  some  distance  from  the 
disposal  site. 

These  chemistry  and  distance  fectors  are 
also  likely  to  be  major  factors  in  delaying  the 
arrival  of  "''Cs  at  a  receptor  well  because  of 
retardation  effects.  This  retardation,  in  terms 
of  its  effect  on  the  time  required,  under  a 
worst -case  scenario,  for  the  '  '''Cs  to  reach  a 
water  supply,  is  such  that  significant 
radioactive  decay  of  the  ■^''Cs  inventory  is 
likely  (the  radioactive  half-life  of  ''^Cs  is  30 
years)  before  the  "Kls  could  potentially 
reach  the  water  supply. 

Although  qualitative  in  nature,  and  based 
on  considerations  that  can  vary  among 
Subtitle  C,  RCRA-permitted  disposal  sites, 
the  previous  discussion  has  focused  on  the 
factors  that  are  likely  to  prevent  any 
significant  water-pathway  hazard.  The 
following,  more  quantitative  assessment,  is 
provided  to  conservatively  bound  any  water- 
(>athway  hazard  that  could  ptotentially  occur 
under  extremely  unlikely  conditions. 

The  leachability  of  '"Cs  from  any  solid 
waste  form  that  complies  with  the  land 
disposal  restrictions  for  the  waste's  non- 
radiological  hazardous  constituents  is  likely 
to  be  extremely  limited  after  initial  waste 
placement.  After  the  end  of  operations  and  a 
post-closure  care  period  of  30  years,  a  worst- 
case  scenario  presumes  that  processes  take 
place  to  degrade  the  site  so  that  infiltrating 
water  from  the  surface  f>asses  unimpeded 
through  the  contaminated  waste.  In 
predicting  the  dissolution  of  '"Cs  under 
these  conditions,  a  critical  process  is  the 
partitioning  of  the  "■'Cs  that  takes  place 
between  the  waste,  soil,  and  infiltrating 
water.  Conservatively  assuming  that  the 
partitioning  bnm  the  solid  waste  form  is 
similar  to  that  fix>ra  the  interstitial  backfill 
soil  to  water,  an  estimate  can  be  made  of  the 
amount  of  '"Cs  that  can  leach  into  the 
infiltrating  water. 

The  most  important  parameter  in 
estimating  this  transfer,  as  well  as  the 
subsequent  movement  of  the  "'Cs  in 
groundwater,  is  the  distribution  coefficient, 
"K4."  This  parameter  expresses  the  ratio  at 
equilibrium  of  '^^Cs  sorbed  onto  a  given 
weight  of  soil  particles  to  the  amount 


remaining  in  a  given  volume  of  water.  The 
higher  the  value  of  the  distribution 
coefficient,  the  greater  the  concentration  of 
'"Cs  remaining  in  the  soil.  The  Kj  value  can 
be  affected  by  factors  such  as  soil  texture,  pH, 
competing  cation  effects,  soil  porewater 
concentration,  and  soil  organic  matter 
content. '2  For  the  non-acidic,  sand/clay/soil 
environments  presumed  to  represent  the 
RCRA-permitted  disposal  facilities,  a  Kt 
value  of  270  milliliter  (ml)/g  was  selected 
from  the  Footnote  12  reference  as  being 
appropriate  for  the  subsequent  bounding, 
conservative  analysis. 

To  model  the  potential  groundwater 
impacts,  the  RESRAD  '^  code  was  used.  For 
the  representative  case,  the  bounding  40,000 
cubic  feet  (ft ')  or  1132  cubic  meters  (m»)  of 
treated  material  were  presumed  to  be 
disposed  of  in  a  volume  measuring  100-ft 
(30.4-m)  length  x  20-ft  (6.09-m)  width  x  20- 
ft  (6.09-m)  depth.  All  this  material  was 
assumed  to  contain  a  '*^Cs  concentration  of 
77  pCi/g  (2.84  Bq/g).  Notwithstanding  the 
actual  layouts  of  Subtitle  C,  RCRA-permitted 
facilities,  a  well  was  presumed  to  be  located 
and  centered  at  the  downgradient  edge  of  this 
specific  vol  tune  of  waste.  To  maximize  the 
hazard  as  calculated  by  the  RESRAD  model, 
the  hydraulic  gradient  was  considered  to  be 
parallel  to  the  length  of  the  disposed  volume 
of  material.  Infiltration  representative  of  a 
humid  site  was  presumed  and  a  minimal 
unsaturated  zone  thickness  of  3.28  ft  (1  m) 
was  assumed  to  separate  the  contaminated 
zone  from  the  saturated  zone.  The  value 
assigned  to  K^  in  the  unsaturated  zone  was 
270  ml/g.  Assessments  beyond  this 
representative  case  evaluation  are 
subsequently  discussed. 

The  results  from  this  boimding  analysis 
indicate  that  drinking  water  dose  rate  would 
be  insignificant  (e.g.,  far  less  than  a  microrem 
(10-2  jiSv)  per  year).  This  result  is  not 
surprising  because  the  retardation  provided, 
even  in  the  3.28-fl  (l-m)  deep  unsaturated 
zone  and  the  saturated  zone,  is  sufficient  to 
preclude  drinking  water  doses  for  almost  700 
years.  During  this  period,  the  activity  of  '^^Cs 
would  decay  (i.e.,  be  reduced  by  radioactive 
decay)  by  a  factor  of  about  10  million. 

Note  that,  although  it  is  considered  an 
unrealistic  scenario,  the  drinking  of  the 
leachate  directly  from  the  disposal  trench 
after  a  period  of  30  years  would  only  result 
in  a  calculated  exposure  of  about  7  mrem/ 
year  (70  (iSv/year).'* 

To  consider  the  effects  of  a  range  of 
parameters,  including  other  Ki  values,  on  the 
results  of  this  bounding  analysis,  the 
following  analyses  are  presented.  Based  on 
the  typical  existing  volumes  and  '"Cs 
concentrations  of  incident-related  materials, 
the  imposition  of  a  constraint  on  '^T^ 
concentration  effiectively  bounds  the  total 
activity  that  could  be  disposed  of  at  a 


""Default  Soil  Solid/Liquid  Partition 
Coefficients.  Kn.  for  Four  Major  Soil  Types:  A 
Compendium,"  M.  Sheppard  and  D.  Thitiault, 
Health  Physics.  Vol.  59.  No.  4,  Octot>er  1990,  pp. 
471-482. 

"RESRAD,  Version  5.0,  Argonne  National 
Laboratory.  Septemlwr  1993. 

"  This  dose  estimate  is  tiased  on  comparing 
leachate  concentrations  with  the  water  effluent 
concentration  in  10  CFR  Part  20.  Appendix  B. 


Subtitle  C,  RCRA-permitted  fiacility,  from  a 
single  steel  company  site,  to  a  few  tens  of 
millicuries  (a  few  GBq)."  Material  at  higher 
concentrations  would  require  disposal  at 
either  a  mixed-waste  disposal  facility  or  a 
licensed  low-level  waste  disposal  site.  Thus, 
for  the  potential  disposals  at  the  Subtitle  C. 
RCRA-permitted  site  to  approach  the  1-Ci 
(37-GBq)  incident-related  material  constraint 
in  this  position,  disposals  of  materials  from 
several  incidents  would  have  to  occur.  The 
total  volume  of  material,  in  this  case,  would 
still  represent  only  a  small  fraction  of  an 
RCRA-permitted  facility's  disposal  capacity. 
Repeating  the  RESRAD  analysis  discussed 
above  under  these  assumptions,  but 
respectively  considering  lower  Ka  values  in 
the  contaminated,  unsaturated,  and  saturated 
zones,  would  still  result  in  drinking  water 
doses  of  less  than  1  mrem  (10  |iSv)  per  year 
unless  the  Kd  values  in  all  zones  approach 
single-digit  values.  Even  in  these  cases  (e.g., 
Kd  equal  to  2.7),  sep>aration  of  the 
hypothesized  well  location  from  the  disposed 
material  by  about  328  feet  (100  meters) 
would  reduce  dose  rates  below  1  mrem  (10 
mSv)  per  year  because  of  the  decay  of  '^^Cs 
brought  about  by  the  increased  retardation 
times. 

The  concentration  constraints  in  this 
position,  coupled  with  the  limited  niunber  of 
inadvertent  melting  situations  to  which  this 
position  could  be  applicable,  and  the  case- 
by-case  NRC  or  Agreement  State  approval  of 
the  proposed  material  transfers,  are  believed 
to  provide  a  sufficient  basis  to  ensiire 
protection  of  public  health  and  safety,  and 
the  environment  from  water-pathway 
considerations.  Nevertheless,  to  provide 
further  protection,  should  a  single  Subtitle  C. 
RCRA-permitted  disposal  facility  accept 
incident-related  material  from  more  than  one 
incident,  the  position  includes  a  total 
incident-related  '"Cs  activity  constraint  of  1 
Ci  (37  GBq).  The  magnitude  of  this  constraint 
is  based  on  the  typical  bounding  activity 
associated  with  an  inadvertent  melting  of 
"^Cs  sources  that  have  occurred  to  date  at 
EAFs  or  foundries.  In  large  measure,  it  has 
been  included  to  provide  assurance  that  the 
position  is  only  directed  at  the  ultimate 
disposition  of  radioactive  material  that  exists 
in  the  environment  as  a  result  of  specific 
inadvertent  melting  incidents.  However,  it 
also  provides  a  constraint  on  the  extent  of 
volumetric  contamination  as  a  function  of 
concentration.  The  practical  effect,  as 
previously  alluded  to.  is  to  limit  the  disposal 
volumes  of  incident-related  contaminated 
materials  to  a  small  fraction  of  total  disposal 
site  capacity  for  hazardous  waste.  As  a^result 
of  this  volumetric  limit,  the  constraint  would 
further  enstire  that  any  exposures  occurring 
offsite  over  the  operating  life  of  the  Subtitle 
C,  RCRA-permitted  facility  would  be  equal  to 
or  less  than  1  mrem/year  (10  ^Sv/year),  if 
integrated  over  the  facility's  operating  life. 

Again,  the  activity  constraint  and  the  water 
pathway  considerations  can  be  placed  in 


"For  example,  the  total  activity  contained  in 
2000  tons  (1800  metric  tons)  of  material, 
contaminated  at  a  level  of  77  pCi/g  (2.84  Bq/g), 
would  be  about  0.14  curies  (5.2  GBq).  It  would  be 
unlikely  that  all  the  material  from  a  particular 
incident  would  t>e  at  the  maximum  concentration 
defined  in  the  technical  position. 


perspective  by  evaluating  the  potential 
normal  disposal  of  EAF  emission  control 
dust  at  a  Subtitle  C.  RCRA-permitted  facility. 
If  this  dust  includes  a  background  '^^Cs 
concentration  of  1  pQ/g  (0.037  Bq/g).  and  the 
facility  can  treat  200  tons  (180  metric  tons) 
of  dust  per  day.  the  total  quantity  of  ^'^Cs 
disposed  of  aimually  would  be  about  50  mCi 
(1.85  GBq).  Thus,  over  a  facility  operating 
period  of  about  20  years,  the  total  quantity 
of  '"Cs  disposed  of  could  equal  the  1-Ci  (37 
GBq)  incident-related  material  activity 
constraint. 

5.  Intruder  Considerations 

In  the  development  of  its  licensing 
requirements  Cot  land  disposal  of  radioactive 
waste  in  10  CFR  Part  61,  NRC  considered 
protection  for  individuals  who  might 
inadvertently  intrude  into  the  disposal  site, 
occupy  the  site,  and  contact  the  waste.  In  the 
context  of  this  pxjsifion,  this  ptossibility  has 
been  considei^  although  the  greater  risk  to 
the  intruder  would  likely  result  from  the 
non-radiological  hazardous  constituents  at 
the  site. 

In  the  intruder  scenarios  applied  in  the 
development  of  NRC's  LLW  standards,  ■*  an 
inadvertent  intruder  was  assumed  to  dig  a 
3-m  (9.9-fl)  deep  foundation  hole  for 
construction  of  a  house.  The  top  2  m  (6.6  fl) 
of  the  foundation  were  assiuned  to  be  trench 
cover  material  and  the  bottom  1  m  (3.28  h) 
was  assumed  to  be  waste.  Based  on  the 
details  of  the  scenarios,  which  included  these 
and  other  considerations,  the  intruder 
interacted  with  material  whose  concentration 
had  been  reduced  from  the  waste 
concentration  by  a  factor  of  10.  Presuming 
similar  scenarios  and  assuming  intrusion 
occurs  immediately  after  a  post-closure  care 
period  of  30  years,  the  intruder  would  be 
exposed  to  a  137Cs  concentration  of  about  4 
pQ/g  (0.15  Bq/g);  that  is,  77  pQ/g  (2.84 
Bq/g)  reduced  by  the  factor  of  10  and  an 
additional  factor  of  2  to  account  for 
radioactive  decay).  Even  for  this  tvorst-case 
situation  in  which  all  the  incident-related 
waste  was  presiuned  to  have  initial  137Cs 
concentrations  of  77  pCi/g  (2.84  Bq/g),  the 
projected  intruder  exposure  would  range 
from  0.8  to  3.8  mrem  (8  to  38  (iSv/year)."  As 
noted  above,  the  average  concentrations  over 
large  volumes  of  incident-related  material 
would  be  expected  to  be  far  less  than  77 
pCi/g  (2.84  Bq/g). 

6.  Conclusions 

These  boimding  analyses  indicate  that 
some  significant  volume  of  ■'''Cs- 
contaminated  emission  control  dust  and 
other  incident-related  materials  from  an 
inadvertent  melting  of  a  sealed  source  can  be 
disposed  of  at  a  Subtitle  C,  RCRA-permitted 


■*See  NUREG-0782.  Vol.  4,  Draft  Environmental 
Impact  Statement  on  10  CFR  Part  61.  "Licensing 
Requirements  for  L.and  Disposal  of  Radioactive 
Waste."  September  1981. 

'^  These  estimates  are  tnsed  on  the  concentration 
to  dose  conversion  values  in  NUREG-1500, 
"Working  Draft  Regulatory  Guide  on  Release 
Criteria  for  Decommissioning:  NRC  Staffs  Draft  for 
Comment,"  August  1994.  Appropriate  adjustments 
of  the  tabulated  information  were  made  to  reflect 
the  occupancy  and  shielding  assumptions  made  in 
NUREG-0782  (see  Footnote  16). 
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fiKility  with  negligible  impacts  to  public  and 
worker  health  and  safety  and  the 
environment.  This  method  for  disposal,  tf 
implemented  according  to  the  limitations 
stipulated  in  this  position,  is  very  unlikely  to 
cause  worst<ase  exposures  that  exceed  1 
mrem  (10  ^Sv)  to  any  worker  at  the  disposal 
facility  or  to  any  member  of  the  public  in  the 
vicinity  of  the  fecility.  The  design, 
operations,  and  post-closiu«  activities  that 
take  place  at  Subtitle  C.  RCRA-permitted 
facilities  will  ensure  that  radiological 
impacts  from  '^"Cs  will  also  be  negligible  in 
future  timeframes.  Proper  disposal  of  these 
materials  would  protect  public  health  and 
safety,  and  the  environment  to  a  greater 
degree  than  the  alternative  of  indefinitely 
storing  these  materials  at  a  steel  company    . 
facility.  The  calculated  public  health  and 
safety  and  environmental  impacts  of 
disfjosition  of  specified  incident-related 
materials  at  a  Subtitle  C,  RCRA-permitted 
facility  can  also  be  used  to  determine  an 
optimmn  course  for  disposal,  if  disposition 
alternatives  exist. 

■LUNQOOM  79M-01-P 
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Figure  1.    Shape  Factor  Plot  for  20  Cubic  Yard  Container 
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Figure  2.  Shape  Factor  Plot  for  30  Cubic  Yard  Container 


Figure  3.  Shape  Factor  Plot  for  Trailer-Type  Container 
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Figure  4.    Shape  Factor  Plot  for  Reference  Open  Trench 
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Figure  5.  Shape  Factor  Plot  for  Standard  55  Gal.  Drum 
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Figure  6.  Dose  Rate  as  a  Function  of  Trench  Width 


Figure  7.  Dose  Rate  (Expressed  as  a  Percentage  of  an 
Infinite  Slab  Dose  Rate)  as  a  Function  of  Trench  Thickness 
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Figure  8.    Dose  Rates  as  a  Function  of  Vertical  Distance 
Offset  from  Center  Point  of  Trailer-Type  Container 
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Analysis  of  and  Response  to  Comments  on 
Staff  Technical  Position  "Disposition  of 
Ce8ium-137  Contaminated  Emission  Control 
Dust  and  Other  Incident-Related  Material" 

On  January  22, 1996,  the  Nuclear 
Regulatory  Commission  published  a 
proposed  technical  position  on  the 
disposition  of  Ce8iiun-137  ('"Cs) 
contaminated  emission  control  dust  and 
other  incident-related  materials  in  the 
Federal  Register  (61  FR  1608).  Comments 
were  solicited  and,  in  response,  22  comment 
letters  were  received.  These  comment  letters 
included:  six  from  State  nuclear  safety, 
human  resources,  environmental 
conservation,  and  health  offices;  five  from 
the  steel  industry  (three  from  industry 
associations);  four  from  hazardous  waste 
disposal  facility  operators;  one  from  a  mixed- 
waste  disposal  fricility  operator;  two  from 
other  industry  associations:  two  from 
environmental  groups;  one  fit)m  a  member  of 
the  public;  and  one  from  a  member  of 
Congress.  These  letters  raised  a  number  of 
issues  ranging  from  policy  and  legal  concerns 
to  specific  comments  on  the  conservatisms  in 
the  p>osition's  supporting  radiological 
assessments.  The  responses  to  these 
submitted  comments  have  been  grouped  into 
the  following  categories:  (1)  Position 
justification,  precedence,  and  relationship  to 
"below  regulatory  concern"  (BRC)  policy 
considerations  and  constraints;  \2)  regulatory 
approach  (i.e.,  rulemaking  versus  technical 
position)  and  the  implementation  process;  (3) 
legal  considerations;  (4)  related  health, 
safety,  and  environmental  concerns;  (5) 
technical  considerations;  (6)  other  issues;  and 
(7)  clarifications. 

1.  /ustification.  Precedence,  and  Relationship 
to  BRC 

a.  Comment:  The  comments  on  the 
justification  issue  were  intertwined  with 
several  other  issues.  Basically,  however,  the 
conunents  from  the  steel  and  other  industries 
(associations),  three  States,  the  Subtitle  C, 
hazardous  waste  fecility  operators,  and  the 
Congressman  supported  the  disposal 
concept,  proposed  in  the  position,  as  a 
necessary  adjunct  to  a  regulatory  program 
that  should  improve  licensee  control  of  the 
devices,  whose  inadvertent  meltings  have 
caused  the  problem.  They  believe  that  the 
position  is  safe,  environmentally  sound,  and 
cost-effective,  and  a  reasonable  alternative  to 
disposal  at  the  existing  mixed-waste  disposal 
facility  (available  since  April  1995  for 
disposal  of  the  subject  waste).  These 
commenters,  plus  those  from  the  disposal 
facility  operators,  expressed  the  view  that 
there  was  a  serious  lack  of  competition  in  the 
business  of  disfK>sing  of  mixed  waste, 
resulting  in  unacceptably  high  disposal  costs. 
Several  of  these  conunenters,  including  one 
State,  suggested  that  the  disposal  costs  could 
afiiact  the  financial  viability  of  certain 
facilities. 

Comments  from  two  of  the  States,  the 
environmental  groups,  the  member  of  the 
public,  and  the  mixed-waste  disposal  facility 
operator  stated  that  the  justification  (or 
combined  justification  and  regulatory 
approach)  for  the  position  was  weak,  with 
most  emphasizing  the  conflict  with  Uie 
current  policy  on,  and  approach  to,  mixed- 


waste  disposal.  One  State  and  the  mixed- 
waste  disposal  facility  operator  noted  that  the 
time,  effort,  and  resources  expended  to  effect 
mixed-waste  disposal  at  the  existing  facility 
will  be  undermined  by  the  precedent  being 
established  in  the  position.  The  disposal 
facility  operator  also  believed  that  the 
position  relied  on  unsubstantiated  economic 
assumptions  and  assertions,  which  NRC  had 
accepted  at  face  value  without  any 
independent  investigation,  and  that  the 
justification  had  changed  with  position 
development  from  a  public-health  to  a  cost- 
effective  rationale.  This  commenter  also 
stated  the  belief  that  the  position  was  not  in 
the  public's  interest  because  of  potential 
exposures  to  transportation  workers, 
members  of  the  public,  and  Subtitle  C  facility 
workers.  One  of  the  environmental  group 
commenters  stated  that  saving  a  few  cents 
per  ton  of  steel  may  not  be  in  the  public's 
best  interests. 

a.  Response:  Because  the  subject 
disposition  option  was  being  proposed  in  the 
form  of  a  "permissive"  technical  position 
(i.e.,  an  option,  likely  requiring  multiple 
approvals,  that  would  be  initiated  by  a 
request  from  an  NRC  or  Agreement  State 
licensee  on  a  case-by-case  basis)  and  not  a 
rule,  the  broad  poUcy  justification,  stated  in 
the  Federal  Register  notice  (61  FR  1609, 
column  1)  was  as  follows:  "NRC  believes  that 
disposal,  under  the  provisions  of  the  position 
or  other  acceptable  alternatives  (emphasis 
added),  is  preferable  to  allowing  this  mixed 
waste  to  remain  indefinitely  at  steel  company 
sites."  Another  acceptable  alternative 
referred  to  in  the  Federal  Register  notice  (61 
FR  1610,  column  3)  is  the  mixed  waste 
disposal  facility  operated  by  Envirocare  of 
Utah.  As  the  footnote  indicated,  this  facility 
received  authorization  to  accept  the  subject 
waste  at  concentrations  not  exceeding  560 
picocuries  (pCi)/gram  (g)  (20.7  becquerel 
(Bq)/g)  during  April  1995,  after  the  work  on 
the  technical  position  was  initiated.  With  the 
availability  of  this  facility,  the  NRC  staff 
believes  its  aforementioned  public  health 
justification  became  enmeshed  with  cost 
considerations,  as  described  below. 

Notwithstanding  the  availability  of  the 
mixed-waste  disposal  facility  option,  which 
has  been  used  by  several  steel  facilities  with 
'*'Cs-contaminated,  incident-related 
material,  other  steel  companies  did  not 
consider  this  option  cost-effective.  Contrary 
to  the  commenter's  statement,  NRC  staff  did 
contact  the  industry,  as  well  as  the  mixed- 
waste  and  Subtitle  C  disposal  facility 
op)erators,  to  comprehend  the  p>ossible  cost 
differentials  of  the  disp>osal  alternatives. 
Although  contractual  privacy  and  market 
considerations  prevented  exact 
determination,  NRC  staff  concluded  that  the 
differential  costs  between  the  mixed-waste 
and  Subtitle  C  disposal  options  could  be 
significant.  In  fact,  the  conmient  letters  from 
the  mixed-waste  disp>osaI  facility  ofjerator 
and  the  Subtitle  C  facility  operators  ap[>ear 
to  confirm  this  assessment.  But  whatever  the 
actual  cost  differences  may  be  for  specific 
situations,  the  process,  as  envisioned  in  the 
potential  use  of  the  position,  would  identify 
the  cost  differentials,  if  any,  in  the 
environmental  assessment  that  would 
support  any  decision  to  implement  the 


position's  disposition  alternative  (One  State 
commenter  stated  that  it  should  be  made 
clear  that  an  environmental  assessment, 
under  the  National  Environmental  Policy 
Act,  would  be  required  for  each  disposal). 
The  significance  of  any  cost  differential 
could  be  judged  by  appropriate  regulatory 
authorities,  in  their  selection  of  the  most 
reasonable  and  proper  disposal  alternative 
(e.g.,  whether  saving  a  few  cents  per  ton  of 
steel  is  in  the  public  interest). 

In  its  decision  to  pursue  what,  the 
Commission  believes,  is  a  health-protective 
and  environmentally  sound  disptosition 
alternative,  the  Commission  also  considered 
the  origin  of  the  radioactive  source  inelting 
problem  (a  problem  being  addressed  under  a 
separate  NRC  program)  and  the  significant 
efforts  of  the  steel  industry  to  detect 
incoming  radioactive  material.  In  the 
Commission's  view,  these  factors  provided 
further  justification  for  its  ongoing  actions. 
Thus,  although  the  Commission  is  aware  of 
the  stibstantial  efforts,  time,  and  resources 
expended  by  all  parties  involved  in  the 
licensing  of  the  mixed-waste  disposal 
facility,  the  Commission's  primary  focus  is  to 
achieve  ultimate  disposition  of  the  incident- 
related  material.  The  Commission  believes 
that  the  real  or  imagined  cost  differentials, 
from  lack  of  competition  or  other  causes,  may 
be  resolved  through  issuance  of  the  position, 
and  lead  to  a  resolution  of  the  disposal 
problem.  The  Commission  has  coordinated 
its  actions  with  the  U.S.  Environmental 
Protection  Agency  (EPA)  and  believes  it  has 
the  support  of  EPA  in  the  position,  at  this 
proposal  stage. 

The  potential  exposures  to  workers  and 
members  of  the  public  are  addressed  in  the 
responses  to  comments  3.a.  and  4.f 

b.  Comment:  Two  State  commenters,  the 
mixed-waste  disposal  facility  operator,  the 
environmental  group  commenters,  and  the 
member  of  the  public  raised  concerns  about 
the  precedent-setting  nature  of  the  technical 
position.  By  establishing  a  'default"  value 
for  '"Cs  in  incident-related  material,  it  was 
questioned  why  a  similar  argument  could  not 
be  made  for  "''Cs  in  soil,  or  some  other 
radionuclide  in  another  medium.  It  was 
furthn-  pointed  out  that  the  cumulative  effect 
of  similar  actions  would  need  to  be 
addressed.  An  environmental  group 
commenter  opposed  the  creation  of 
exemptions  that  could  be  used  by  others, 
specifically  the  Department  of  Energy,  as 
applicable  or  relevant  and  appropriate 
requirements,  in  settings  for  which  the 
drafters  of  the  [position]  did  not  intend  or 
anticipate.  The  member  of  the  public  claimed 
a  possible  relationship  to  issues  involving 
dispmsals  from  the  U.S.  Enrichment 
Corporation. 

Commenters  from  the  steel  and  other 
industry  associations  supported  the  p>osition 
as  a  prop>er  precedent,  and  suggested  that 
other  circumstances  could  justify  similar 
actions.  It  was  ptointed  out.  for  example,  that 
although  Basic  Oxygen  Furnaces  (BOFs)  also 
process  scrap  and  are  subject  to  the  same 
kinds  of  incidents  as  Electric  Arc  Furnaces, 
BOF  dust  may  be  neither  a  listed  hazardous 
waste  nor  a  characteristic  hazardous  waste.  It 
was  suggested  that  the  p>osition  be  clarified 
regarding  its  applicability  to  the  pxttential 
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disposal  of  ■>^Cs-contaminated  BOP  material 
and  incident-related  material  that  may  not  be 
classified  as  mixed  waste.  Another  industry 
commenter  questioned  whether  the  position 
would  apply  to  a  steel  producer  who  is  not 
an  NRC  or  Agreement  State  licensee.  This 
same  commenter  questioned  what  approach 
would  be  used  for  meltings  involving  other 
radionuclides,  and  whether  the  position 
could  not  be  broadened  to  other  industries 
that  have  large  volumes  of  mixed  waste.  In 
a  broader  sense,  a  few  of  these  commenters 
applauded  NRC  and  EPA  efforts  to  minimize 
dual  regulation  of  mixed  waste. 

b.  Response:  The  Commission  strongly 
believes  that  broad-based  exemptions,  or 
creation  of  specific  positions  outside  of 
established  policies,  should  be  implemented 
through  the  rulemaking  process.  In  fact, 
efforts  to  provide  the  technical  analyses  to 
support  a  broad  recycle  rulemaking,  that 
would  include  consideration  of  incident- 
related  material,  are  underway.  However, 
under  its  specific  regulations,  cited  in  the 
technical  |x>sition,  the  Commission  can,  and 
has,  in  case-by-case  determinations, 
approved  actions  that  it  believes  are  in  the 
best  interests  of  public  health  and  safety  and 
protection  of  the  environment  In  the  case  of 
this  "permissive"  technical  position,  NRC  is 
putting  forward  a  disposition  option,  whose 
implementation  and  approval  can  be 
considered  by  applicable  regulatory 
authorities  and  others.  The  advantages  and 
disadvantages  of  ahematives  would  be 
addressed  in  appropriate  environmental 
assessments  that  would  accompany  license 
amendment  requests,  and  the  choice  would 
require  acceptance  by  various  regulatory 
authorities  and  others,  and  would  be 
contingent  on  State  laws  and  permit 
conditions. 

The  Commission  believes  the  precedent 
being  suggested,  in  this  case,  is  reasonable 
and  proper,  based  on  the  circumstances  and 
the  justification,  as  described  in  l.a.  above. 
The  disposition  option,  however,  applies 
only  to  disposals  at  Subtitle  C  Eacilities;  only 
to  treated  (stabilized)  ■'X><x>ntamijiat6d. 
incident-related  material  (inclusive  of 
material  that  may  not  be  classified  as  mixed 
waste)  that  constitutes  the  greatest  part  of  the 
problem;  and  only  to  companies,  or  their 
service  contractors,  that  will  treat  the 
incident-related  material,  under  NRC  or 
Agreement  State  license,  to  meet  the  land 
disposal  requirements  that  would  apply  if  the 
material  contamed  hazardous  constituents. 
This  last  provision  was  considered  necessary 
to  avoid  die  difficult  task  of  generically 
defining  bounds  on  the  potential  radiological 
exposures  that  could  occur  during  treatment 
or  disposal,  and  could  involve  consideration 
of  inhalation  and  ingestion,  as  well  as  direct 
exftosure  pathways. 

With  regard  to  other  ptossible  situations  for 
which  this  position  may  be  considered  a 
precedent,  such  as  the  disposal  of  BOF 
material,  the  Commission  believes  these 
situations  should  be  judged  on  their  own 
merit.  Any  interactions  among  combined 
actions  would  require  consideration,  as  one 
of  the  State  commenters  pointed  out.  The 
staff  is  also  aware  of  EPA  interests,  identified 
in  its  prop>osed  Hazardous  Waste 
Identification  Rule,  and  has  encour^ed  EPA 


efforts  to  identify  mixed  wastes  that  may  be 
regulated  as  low-level  radioactive  waste 
(LLRW),  outside  of  Resource  Conservation 
and  Recovery  Act  (RCRA)  regulations.  The 
response  to  comment  2  is  also  pertinent  to 
the  question  of  developing  a  broader 
technical  position.  The  staff  has  had  no 
interactions  with  U.S.  Enrichment 
Corporation  issues  that  affected  development 
of  this  position. 

c.  Comment:  Several  commenters  either 
requested  clarification  on  the  relationship  of 
this  position  to  BRC  policy  or  stated  their 
belief  that  the  position  contravenes  public 
law. 

c.  Response:  In  1992,  in  response  to  the 
Commission's  publication  of  a  BRC  policy 
statement  in  1990,  Congress,  in  Public  Law 
102-486,  Energy  Policy  Act  of  1992,  stated 
that  the  IBRCl  policy  shall  have  no  effect. 
The  BRC  policy  basically  stated  the  bases 
that  the  Commission  would  apply  to 
determine  if  broad  practices  should  be 
considered  for  exemption  fit>m  regulatory 
control.  The  NRC  staff  does  not  believe  that 
the  subject  technical  position  is  a  BRC  policy 
for  the  following  reasons:  (1)  The  technical 
position  is  a  "f>ermissive"  guidance 
statement,  basically  stating  Commission 
views  on  safe  implementation  of  existing 
regulations  on  licensed  material  disptosal  in 
10  CFR  Part  20;  (2)  the  position  specifically 
"directs"  the  disposal  to  a  regulated  disposal 
entity,  and  includes  approval,  notification, 
and  total  activity  provisions  that,  the  staff 
believes,  are  inconsistent  with  the  concept  of 
BRC  (3)  the  position  is  narrow  in  scope  (i.e., 
directed  at  specific  material,  caused  by 
specific  circimistances);  and  (4)  if 
implemented,  the  actions  under  the  position 
are  consistent  with  other  case-by-case 
determinations  made  by  the  Commission. 

2.  Regulatory  Approach  and  the 
Implementation  Process 

Comment:  Although  related  to  the  BRC 
issue  discussed  above,  a  State  commenter 
questioned  why,  if  the  proposal  is  sound  in 
protecting  public  health  and  safety,  the 
regulatory  approach  is  a  technical  position, 
as  opposed  to  a  rulemaking — the  latter 
providing  a  broader  review  process.  Another 
State  commenter  believed  NJ?C  should  define 
the  "life  expectancy"  of  the  guidelines  in  the 
technical  [Xtsition.  Industry  comments 
generally  supported  the  technical  position  as 
the  approach  needed  to  address  a  real 
problem  in  a'  timely  manner,  as  opposed  to 
a  rulemaking  that  would  be  very  time- 
consuming.  They  believe  the  steel  companies 
should  not  be  put  in  the  middle  of  a  political 
tug-of-war  over  appropriate  administrative 
procedures  to  follow,  given  that  the  position 
has  been  made  available  for  public  scrutiny 
in  a  manner  similar  to  a  proposed  rule. 

Response:  As  refarred  to  in  l.b.  above,  NRC 
staff  intends  to  re-address  the  Subtitle  C- 
disposal  option,  proposed  in  the  technical 
position,  in  conjunction  with  a  broad  recycle 
rulemaking.  At  that  time  the  need  to  broadly 
address  disposal  options  will  be  revisited. 
However,  because  this  rulemaking  is  in  an 
early  development  stage,  with  finalization 
unlikely  in  the  next  couple  of  years,  and 
because  of  the  desirability  of  properly 
disposing  of  specific  incident-related 


material  in  a  timely  manner,  the  Commission 
directed  that  the  staff  should  woric  with  EPA 
to  develop  interim  guidelines  and  associated 
technical  bases.  This  is  the  process  that  has 
been  followed  to  date.  The  guidelines 
proposed  in  the  technical  position  would  be 
in  effiect  until  this  rulemaking  is  finalized. 

To  address  the  concern  of  the  State 
commenter  regarding  a  broader  review 
process,  the  staff  has  not  only  worked  with 
EPA,  but  has  made  early  versions  of  the 
position  available  directly  to  a  number  of 
affected  parties  and  States.  The 
Commission's  intentions  were  openly 
discussed  and  the  early  versions  of  the 
position,  together  with  early%xchanges  of 
views,  were  placed  in  NRC's  public 
document  room.  The  staff  published  the 
proposed  technical  position  in  its  entirety  in 
the  Federal  Register  to  obtain  the  broader 
review  that  the  commenter  suggests. 
Furthermore,  contrary  to  interpretation  of 
one  conunenter,  NRC  is  not  asserting  the 
adoption  of  the  technical  pmsition  as  a  matter 
of  Agreement  State  compatabilty.  In  fact, 
recognizing  the  likely  involvement  of  many 
(Mrties,  if  the  position's  alternative  is 
implemented,  the  staff's  intent  was  that  this 
wide  review  and  approval  could  be  helpful 
in  gaining  general  understanding  and 
acceptance  of  the  merits  of  the  proposed 
alternative.  Case-by-case  reviews  and 
approvals  of  individual  applications  to  use 
the  position's  disp>osal  approach  will  still  be 
necessary  even  with  the  final  technical 
position  in  place. 

3.  Legal  Considerations 

a.  Comment:  In  several  comment  letters 
bom  the  States  and  a  Subtitle  C  disposal 
facility  operator,  and  in  staff  discussions 
with  other  Subtitle  C  disposal  facility 
representatives,  it  was  pointed  out  that  the 
legal  applicability  of  the  technical  position's 
disposal  alternative,  in  specific  States,  could 
be  determined  by  how  the  incident-related 
material  is  defined.  If  the  waste  were  defined 
as  LLRW,  requiring  disposal  as  specified  in 
the  Low-Level  Waste  Policy  Amendments 
Act  of  1985,  the  disposal  alternative 
described  in  the  position  could  be  precluded, 
absent  an  appropriate  change  to  State  law  or 
regulations,  or  permit  conditions.  One  State 
commenter  stated  that,  if  the  treated 
incident-related  material  is  considered 
contaminated  ash,  it  would  be  subject  to 
permit  and  manifesting  requirements. 

Another  State  commenter  pointed  out  that 
State  LLRW  regulations  require 
demonstration  that  design,  operation,  and 
closure  of  any  class  of  LLRW  facility  ensiuv 
protection  against  inadvertent  intrusion  and 
provide  for  an  institutional  control  (>eriod. 
There  was  concern  about  States  being  open 
to  fawsuits  if  the  incident-related  material 
were  considered  LLRW  and  if  the 
aforementioned  provisions  were  not 
addressed.  The  mixed-waste  disposal  facility 
operator  pointed  out  that  Subtitle  C  facilities 
are  not  required  to  have  radiation  training 
programs.  Another  State  commenter 
questioned  the  differences  that  would  exist 
between  the  Subtitle  C  and  mixed  waste 
disposal  facility  requirements  and  their 
rationale,  in  the  context  of  the  position. 

a.  Response:  In  the  "Regulatory  Position" 
text  in  Section  C,  the  waste  that  could  be 


transferred  to  the  Subtitle  C  disposal  facility 
was  described  as  incident-related  material, 
and  was  not  referred  to  as  low-level 
radioactive  waste.  In  developing  the 
proposed  fmsition,  this  was  not  a  decision 
based  on  legal  considerations,  but  the 
terminology  selected  to  best  characterize  the 
waste,  in  a  technical  position  whose 
principal  purpose  was  to  demonstrate, 
through  a  conservative  assessment,  the 
minimal  radiological  significance  of  the 
proposed  disposal  option.  It  was  recognized, 
however,  that  State  laws  and  permit 
conditions  would  need  to  be  satisfied,  and 
that  numerous  approvals  may  be  required, 
including  those  of  appropriate  State 
regulatory  bodies  and  the  disposal  facility 
Ojjerator. 

Among  other  provisions,  implementation 
of  the  disposal  option  proposed  in  the 
position:  (1)  Involves  a  licensee's  request  and 
regulatory  approvals  on  a  case-by-case  basis 
pursuant  to  10  CFR  20.2002;  (2)  includes 
notification  and  disptosal-site  operator- 
approval  provisions;  and  (3)  includes 
accounting  of  the  single  and  total  incident- 
related  material  received  at  a  Subtitle  C 
disposal  site.  As  a  result,  the  position  does 
not  allow  a  licensee  to  dispose  of  the 
incident-related  material  as  if  it  were  not 
.  radioactive,  a  concept  that  applies  only  to 
disposal  of  certain  wastes  defined  in  NRC 
regulations  at  10  CFR  20.2005(a).  Instead,  if 
the  provisions  of  the  position  are  followed, 
including  the  sp>ecific  provision  for  disptosal 
at  a  Subtitle  C  facility,  the  position  provides 
a  basis  for  disposing  of  incident-related 
material  at  a  site  other  than  one  sftecifically 
licensed  for  disposal  of  low-level  radioactive 
waste. 

Furthermore,  although  not  taking  a 
position  on  what  LLW  disposal  requirements 
could  be  reasonably  applied  to  the  disposal 
of  this  incident-related  material  at  a  Subtitle 
C  hazardous  waste  disposal  facility,  the  staff 
did  specifically  address  groundwater  and 
intruder  considerations.  Groundwater  and 
intruder  assessments  were  provided  to  allow 
others  to  judge  the  significance  of  these 
scenarios  and  the  need  for  additional 
regulatory  provisions  (including  radiation 
protection  training).  NRC  staff  has  concluded 
that,  with  the  constraints  provided  in  the 
position,  specific  regulatory  actions  (e.g., 
groundwater  monitoring  for  ''^^Cs,  intruder 
barriers,  institutional  controls  beyond  those 
applicable  to  Subtitle  C  disposal  facilities) 
directed  at  these  scenarios  are  not  necessary. 
The  NRC  staff  has  also  concluded  that  the 
position's  dose  criterion,  and  the 
conservative  assessment  of  allowable  '^^Cs 
concentrations,  obviates  the  need  for 
radiation  protection  training  for  the  Subtitle 
C  facility  workers.  In  this  regard,  the  staff 
would  point  out  that  the  material  defined  by 
the  technical  position  would  not  be 
considered  radioactive,  for  transftortation 
purposes,  under  the  U.S.  Department  of 
Transportation's  (IXTT's)  regulations.  In  fact, 
the  concentration  criteria  in  the  position  are 
a  factOT  of  about  20  less  than  the  value  used 
by  DOT  to  define  radioactive  material, 
b.  Comment:  Two  State  commenters 
pointed  out  that  the  position  does  not 
address  specific  permitting  provisions 
pertaining  to  dust  treatment  to  meet  land 


disposal  requirements  for  the  dust's 
hazardous  constituents.  One  of  these 
commenters  stated  that  NRC  cannot  assume 
sole  jurisdiction  for  {hazardous]  waste 
treatment,  if  such  treatment  were  conducted 
at  the  steel  company  sites. 

b.  Response:  The  conunenter  is  correct. 
The  position  calls  for  compliance  with  RCRA 
land  disposal  requirements.  In  the  situations 
being  addressed,  the  NRC  staff  believes 
appropriate  RCRA  authorities  may  approve 
various  options  for  carrying  out  the  treatment 
of  the  incident-related  material.  Therefore, 
only  a  general  statement  of  compliance  was 
included  in  the  technical  position.  The  staff 
acknowledges  and  agrees  with  the  comment 
regarding  NRC's  jiuisdiction  over  hazardous 
waste  treatment,  no  matter  where  conducted. 
This  would  be  an  issue  for  the  State- 
permitting  agencies  or  EPA  to  decide.  In 
essence,  the  presumption  in  the  position  is 
that  the  Subtitle  C  disposal  facility  would  be 
disposing  of  waste  that  had  been  treated 
under  applicable  RCRA  requirements. 

4.  Related  Safety,  Health,  and  Environmental 
Concerns 

a.  Comment:  An  environmental  group,  a 
State  commenter,  and  the  member  of  the 
public  suggested  that  the  best  approach  to 
solve  the  problem  is  a  better  accounting  of 
the  sources  causing  the  incidents,  and  more 
rigorous  regulation  app)ears  warranted.  The 
suggestion  was  made  that  worker  exposure  at 
the  foundries  should  be  a  principal  NRC 
concern.  As  indicated  in  the  discussion  in 
comment  l.a.,  the  steel  industry  commenters 
also  strongly  requested  NRC  action  to 
improve  accountability. 

a.  Response:  The  Commission,  in  its 
directions  to  the  staff  on  October  18, 1994, 
approved  several  concurrent  courses  of 
action.  One  of  these  has  led  to  the 
development  of  the  proposed  ptosition,  while 
another  has  led  to  an  Agreement  State-NRC 
Working  Group  that  is  developing 
recommendations  to  address  the 
accountability  issue.  The  Working  Group  has 
held  several  meetings  and  a  workshop,  and 
recommendations  were  sent  to  the 
Commission  in  late  1996.  The  NRC  staff  is  in 
the  process  of  evaluating  the  NRC/ Agreement 
States  Working  Group's  recommendations  for 
increased  control  over,  and  accountability 
for,  devices  containing  radioactive  material. 
Once  the  NRC  staff  completes  its  evaluation, 
it  will  submit  an  action  plan  to  the 
Commission  outlining  measures  to  improve 
control  over,  and  accountability  fiv,  devices. 
Thus,  the  Conunission  agrees  with  the 
commenter's  worker  safety  and  "front-end" 
concerns  but,  recognizing  that  incident- 
refated  material  currently  exists,  and  future 
incidents  may  not  be  prevented  with  100 
percent  confidence,  believes  the  "back  end" 
of  the  problem  also  requires  Commission 
action. 

b.  Comment:  A  State  and  an  environmental 
group  commenter  viewed  the  policy,  in  its 
granting  of  a  "regulatory  exemption"  for  the 
incident-related  waste,  as  counterproductive 
to  the  desire  to  improve  detection 
capabilities  at  the  steel  facilities.  Three 
industry  commenters,  one  who  resf>onded 
directly  to  the  State  view,  f)ointed  out  that 
the  steel  company  facilities  have  installed 


state-of-the-art  radiation-detection 
capMbilities  at  considerable  expense,  not  to 
meet  any  r^ulatory  requirement,  but  to 
reduce  the  likelihood  of  experiencing  the 
consequences  of  inadvertent-melting  events 
that  result  in  significant  shutdown,  cleanup, 
and  disposal  costs,  as  well  as  the  possibility 
of  incident-related  exposures  to  plant 
personnel.  Furthermore,  these  detection 
systems  have  been  coupled  with 
comprehensive  scrap  insp)ection  programs. 

b.  Response:  Although  the  policy 
provisions  may  require  NRC  or  appropriate 
Agreement  States  to  not  require  licensing  of 
the  Subtitle  C  facility  for  the  radioactive 
material,  the  main  feature  of  the  policy  is  the 
NRC  determination  that  the  incident-related 
material  can  be  transferred,  under  existing 
regulations  (10  CFR  20.2001  and  20.2002), 
from  a  licensed  to  an  unlicensed  entity.  The 
position  not  only  provides  a  conservative 
NRC  assessment  of  the  radiological  impacts 
of  the  dis(>osal  alternative,  but  also  evaluates 
certain  hypothetical  situations  to  provide  a 
frame  of  reference  for  the  calculated  impacts. 
Contrary  to  the  connotation,  "regulatory 
exemption,"  used  by  the  commenters,  NRC 
staff  does  not  consider  the  proposed  position 
to  be  an  exemption  action,  but  an  assessment 
that  could  allow  case-by-case  decisions  on 
incident-related  material  disposals  under 
current  regulations  (also  see  response  I.e.). 
The  staff  also  believes  that  this  policy  has 
no  impact  on  a  steel  company's  selection  of 
"source"  detection  capabilities.  The  costs 
associated  with  shutdown  (downtime)  and 
cleanup  alone  can  exceed  millions  of  dollars, 
far  in  excess  of  the  costs  of  effective  detection 
systems  and  programs. 

c.  Comment:  The  environmental  group 
commenters  and  the  mixed-waste  disposal 
facility  operator  suggested  that  the  position 
could  lead  the  steel  companies  to  continue 
operations  after  a  melting  for  the  purpose  of 
generating  additional  contaminated  dust  in 
sufficient  volume  to  meet  the  position's 
concentration  criteria.  A  State  commenter 
stated  that  this  issue  should  be  addressed. 
The  mixed-waste  disposal  facility  operator 
postulated  other  abuses  (e.g.,  the  mixing  of 
other  regulated  waste  with  (incident-relatedj 
material)  and  asked  whether  prevention 
measures  were  being  proposed. 

c.  Response:  The  staff  believes  that  the  coet 
disincentives  alone  are  sufficient  to  consider 
the  former  suggestion  unreasonable.  For 
example,  the  dilution  necessary  at  one  of  the 
facilities  with  this  material,  such  that  all  the 
contaminated  material  would  comply  with 
the  position's  criteria,  would  be  about  a 
factor  of  5.  The  costs  of  disposing  of  this 
increased  volume  at  a  Subtitle  C  facility, 
even  with  an  optimistic  estimate  of  disposal 
costs,  could  reach  millions  of  dollars.  "The 
staff  would  note  that  its  development  of  this 
position  has  been  enmeshed  with  cost- 
effective  considerations  t)ecause  of  the  real  or 
imagined  excessive  diffraential  costs  of  the 
disposal  alternatives.  Furthermore,  based  on 
the  operation  of  the  steel  facilities'  emission 
control  systems,  with  their  dust-collection 
systems,  the  staff  can  not  conceive  of  a 
scenario  that  would  allow  real  time 
comprehension  of  the  extent  of  the 
contamination  or  total  quantity  of  '''Cs 
involved  in  an  incident 
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With  regard  to  the  question  of  protective 
measures,  the  staff  believes  the  NRC. 
Agreement  State(s),  permitting  agencies,  or 
the  Subtitle  C  disposal  facility  operator 
could,  if  warranted,  require  or  strongly 
recommend  testing  requirements  to  address 
any  concerns  on  disposal  of  unauthorized 
radioactive  material.  The  NRC  staff  believes 
that  a  licensee's  measurement  and  sampling 
program,  as  approved  by  NRC  or  the 
Agreement  State,  will  be  sufTicient  to 
preclude  unauthorized  radioactive  material 
disposals. 

d.  Comment:  An  environmental  group 
conunenter  stated  that  the  concentration 
criteria  in  the  position  appear  to  be 
inconsistent  and  less  strict  than  criteria 
imposed  by  EPA  on  mill  tailings  at  40  CFR 
Part  192.  The  mixed-waste  dispiosal  facility 
commenter  questioned  the  position's 
comparisons  with  environmental  '^''Cs 
concentrations.  The  member  of  the  public 
claimed  the  prof>osal  would  exempt  10  times 
the  amount  of  material  that  would  have  been 
exempted  under  the  BRC  policy. 

d.  Response:  The  staff  presumes  that 
reference  is  being  made  to  the  5  and  15 
pQ/g  or  135  and  405  Bq/g  remedial  action 
criterion  for  radium=226  (^^"Ra)  in  soil. 
These  are  criteria  that  would  apply  to  soil 
that  could  be  released  for  unresMcted  use. 
The  concentrations  in  the  position  are  those 
for  material  that  would  be  disposed  of  at  a 
hazardous  waste  disposal  facility.  Because 
radium  is  about  2.5  times  more  hazardous 
from  a  direct  exposure  standpoint  than  '"Cs, 
the  position's  bounding  '^^Cs  values  for 
Sutrtitle  C  facility  disposal  are  only  about  3 
to  4  times  a  value  that  would  be  found 
acceptable  for  unrestricted  release.  In  fact, 
the  typical  incident-related  material  at  under 
20  pCi/g  (540  Bq/g]  would  be  within  the 
criteria  range  cited  and  applicable  to 
unrestricted  release  situations.  Note  also  that 
the  position  contains  a  total-quantity 
criterion  which  is  not  a  part  of  the  40  CFR 
Part  192  regulations. 

The  comparison  referred  to  by  the  mixed- 
waste  dis|x>sal  facility  conunenter  was 
between  "much  of  the  mixed  waste"  that 
contains  concentrations  below  20  pO/g  (540 
Bq/g).  This  concentration  was  being 
compiared  with  actual  enviroiunentally 
measured  concentrations  of  11  and 
12  pCi/g  (6300  Bq/g)  and  statistically- 
predicted  concentrations  (95  percent  value  of 
distribution)  up  to  19  pCi/g  (513  Bi/g).  The 
reference  in  footnote  13  of  the  final  technical 
position  is  the  source  of  these  values. 

The  staff  was  not  certain  about  the 
intended  context  of  the  comment  from  the 
member  of  the  public,  but  has  presumed  it 
is  related  to  other  issues  addressed  in  the 
response  to  this  comment,  comment  l.a.,  4.e., 
or4.f.. 

e.  Comment:  The  mixed-waste  disposal 
facility  operator,  among  others,  suggested 
that  the  position,  if  adopted,  may  have 
adverse  health,  safety,  and  environmental 
consequences.  One  issue  involved  the 
disposition  of  higher-activity  material  that 
would  not  be  covered  by  the  position's 
criteria.  The  commenter  cites  an  example 
where  the  "\]s  concentration,  if  averaged 
over  all  the  incident-related  material,  could 
be  551  pCi/g  (14.900  Bq/g}— {below  the 


acceptance  criteria  at  the  mixed  waste 
facilityl.  If  the  material  with  concentrations 
below  the  position's  values  is  disposed  of 
under  the  position's  provisions,  the 
commenter  asks  what  would  be  the 
disposition  of  the  higher  concentration 
material  and,  if  it  remains  onsite.  would  this 
violate  NRC's  intent  in  promulgating  the 
position. 

In  a  somewhat  related  comment,  a  State 
questioned  whether  material  delisted  from 
hazardous  material  regulations,  and  meeting 
the  concentration  values  in  the  position, 
could  be  disposed  of  at  a  Subtitle  D  facility. 

e.  Response:  For  incident-related  material 
remaining  after  "position-allowed-"  and 
economically  feasible  blending  of 
contaminated  material,  the  staff  is  aware  of 
only  one  dis|xisition  option  at  this  time  (see 
61  FR  1616,  column  2).  That  option  would 
involve  treatment  and  delisting  of  the 
material  under  hazardous  material 
regulations,  and  disposal  of  the  material  as 
LLW.  In  two  situations  where  incident- 
related  material  existed  or  currently  exists  at 
steel  focilities,  about  90  percent  of  the 
activity  was  contained  in  a  few  percent  of  the 
material  volume.  Given  that,  in  many  cases, 
it  may  not  be  feasible  to  blend  the  '^^Cs  in 
this  small  volume  to  concentrations 
acceptable  at  either  the  mixed  waste  or  the 
Subtitle  C  facility  (under  the  provisions  of 
the  ()osition),  treatment  and  delisting  of  this 
small  volume  may  not  be  onerous.  In  any 
event,  the  staff  does  not  believe  the 
uncertainty  or  current  feasibility  of 
addressing  a  small  percentage  of  the  problem 
affects  the  merits  of  the  position,  especially 
as  it  relates  to  the  mixed-waste  or  Subtitle  C 
disposal  alternatives. 

In  response  to  the  State  query,  the  position 
does  not  justify  disp)osal  at  a  Subtitle  D 
sanitary  waste  landfill  because  the 
radiological  assessment  was  based  on  a 
Subtitle  C  facility  disposal.  Any  such 
disposal,  if  justified,  would  have  to  address 
the  differences,  if  any,  between  facilities  and 
their  operations. 

f.  Comment:  A  series  of  comments  from  the 
mixed-waste  disposal  fecility  operator 
questioned  NRC's  appreciation  of  the 
potential  effects  of  exftosure  to  low  levels  of 
radiation.  On  the  other  hand,  most  other 
commenters  either  considered  the  regulatory 
basis  for  the  position  of  1  mrem  (10 
microsievert  (jiSv))  per  year  (yr)  to  be 
reasonable  or  very  conservative.  Among 
several  comments,  one  commenter  suggested 
a  modest  increase  in  the  position's  dose  basis 
from  1  mrem  (10  |iSv)/yr  to  4  mrem 

(40  tiSv)/yr,  corresponding  to  the  value  in 
EPA  drinking  water  standards. 

{.  Response:  For  a  number  of  years,  the 
Commission  has  used  the  linear  no-threshold 
hypothesis  as  providing  a  reasonable  and 
prudent  basis  to  assess  the  radiological  risk 
associated  with  its  actions.  In  essence,  this 
hypothesis  involves  an  extrapolation  of  the 
statistically  significant  health  effects  that  can 
be  attributed  to  high-level,  short-duration 
exposures  (e.g.,  the  (apanese  atomic  bomb 
survivors)  to  levels  of  exposure  at  or  below 
what  the  earth's  population  receives  from 
background  sources  (e.g..  cosmic  radiation 
and  exposure  to  radiation  emanating  from 
naturally  occurring  materials). 


Notwithstanding  the  scientific  controversy 
regarding  the  reality  of  these  hypothetical 
risks,  the  Commission's  radiation  protection 
standards  are  consistent  with  standards, 
reconunended  by  international  and  national 
advisory  bodies,  that  reflect  this  hypothesis. 

In  the  case  of  the  technical  position,  a  dose 
rate  of  1  mrem/yr  (one-hundredth  of  the 
public  dose  limit  and  about  one  three- 
hundredth  of  the  average  ex]x>sure  rate 
received  year  in  and  year  out  by  the 
population  of  the  United  States)  was  chosen 
as  the  regulatory  basis,  because,  in  the  staffs 
view,  it  was  suitably  conservative  and,  from 
a  practical  standpoint,  provided  a  disposition 
solution  for  most  of  the  incident-related  • 

material  currently  existing  at  steel  company 
sites.  Footnote  5  of  the  final  technical 
position  reflected  this  view. 

With  res[>ect  to  the  mixed  waste  disposal 
fecility  operator's  comments  on  the  NRC 
staffs  appreciation  o^the  effects  of  low-level 
radiation  and  the  1  mrem/yr  (10  fiSv/yr) 
regulatory  basis,  the  staff  believes  that  the 
conservatisms  in  its  selection  of  a  dose 
criterion,  with  appropriate  regulatory 
margins,  can  be  appropriate,  if  the  resulting 
position  can  lead  to  resolution  of  an 
outstanding  incident-related  waste 
disposition  problem.  Although  selection  of  4 
mrem  (40  jiSv)/yr  could  be  justified,  staffs 
view  is  that  selecting  a  drinking  water 
standard  for  this  position,  which  staff 
believes  does  not  present  a  drinking  water 
issue,  would  create  more  concern  and 
confusion  than  the  value  selected,  and  its 
associated  basis. 

5.  Technical  Considerations 

a.  Comment:  A  State  commenter  suggested 
that  the  position  should  specify  acceptable 
methods  for  averaging  the  waste  within  a 
container. 

a.  Response:  The  staff  recognizes  that  the 
incident-related  material  in  a  particular 
container  may  not  be  homogeneous  in  terms 
of  '"Cs  concentration.  However,  because  the 
principal  radiological  hazard  being  addressed 
is  related  to  direct  exposure,  complying  with 
the  concentration  values,  as  determined  on  a 
container  average  basis,  is  acceptable.  The 
spiecifics  of  the  characterization  program 
directed  at  defining  treated-material  ("^Cs 
concentrations)  would  be  defined  when 
approving  the  licensee's  request  for  transfer 
of  the  incident-related  material.  The 
characteristics  of  the  treated  material,  the 
decision  to  pursue  packaged  or  unptackaged 
disposal,  the  statistical  confidence  desired, 
the  regulatory  margins  provided  in  the 
position,  and  the  views  of  the  approving 
parties  would  need  to  be  considered.  The 
response  to  comment  7.c.  could  also  be 
applicable  in  determining  a  characterization 
program. 

b.  Comment:  The  mixed  waste  facility 
operator  noted  that  if  one  considered 
exposure  to  a  plane  source  of  60  (irem  (0.6 
|iSv)  per  hour  for  8  hours  per  day  for  over 

4  weeks,  the  result  would  be  a  total  exposure 
exceeding  EPA's  maximum  allowable  dose. 
An  industry  association  commenter  noted 
that  the  dose  rate  limit  applied  to  shipments 
of  radioactive  material  is  a  fector  500  times 
higher  than  the  value  applied  in  the  position 
to  packaged  disposal. 


b.  Response:  The  staff  does  not  believe  this 
calculation  is  pertinent.  Although  the  staff  is 
not  certain  what  maximum  allowable  dose  is 
being  referred  to,  the  critical  point  in  the 
calculation  is  that  it  presumes  continuous 
exposure  at  1  meter  (~3  feet)  to  a  plane  of 
material  that  is  all  at  the  maximum 
concentration  criterion.  As  a  point  of 
reference,  exposure  to  "normal"  dust  could 
be  calculated  to  cause  an  exposure  that 
would  be  a  factor  of  65  or  lower,  or 
presuming  the  (Kkssibility  of  greater  exposure 
periods  associated  with  the  greater  volumes 
of  material,  equivalent  exposure  would  be 
reached  over  a  period  of  about  5  years.  The 
need  to  consider  the  applicable  exposure 
scenario  on  which  a  regulatory  position  is 
based  is  brought  out  by  the  industry 
association  commenter.  To  make  this  point, 
the  staff  would  note  that  under  similar 
assumptions,  DOT's  allowable  exposure  rate 
of  10  mrem  (0.1  mSv)  per  hour  at  1  meter  (-0 
feet)  could  be  translated  into  a  dose  estimate 
of  1.6  rem  (16  mSv). 

c.  Comment:  An  industrial  association 
commenter  suggested  that  the  1-ciuie  (Ci)  or 
3. 7x10  «  MBecquerel  (MBq)  total  activity 
limit  be  modified  to  a  per  disposal  cell  basis 
(i.e.,  if  the  cell  were  larger  than  100,000  cubic 
meters  (3.5xlO«  h  »)).  on  the  grounds  that  the 
proposed  constraint  may  be  too  limiting  if 
one  facility  would  accept  the  incident-related 
material  from  more  than  a  single  event. 

c.  Response:  Although  this  change  could  be 
justified,  it  has  not  been  accepted  for  the 
following  reasons:  (1)  The  procedural 
difficulties  for  the  NRC  or  Agreement  State 

to  require  a  particular  disposal  constraint  at 
an  unlicensed  fecilify,  and  (2)  the  belief  that 
individual  incident  disposals  under  the 
position's  provisions  are,  in  most  cases, 
unlikely  to  approach  the  quantity  constraint 
(one-tenth  is  expected  to  be  more  typical). 

d.  Comment:  An  industrial  association 
commenter  suggested  that  the  area/shape 
fectors  used  by  NRC  were  overly  restrictive 
by  a  fector  of  2.  d. 

d.  Response:  NRC  became  aware  of  area/ 
shape  fector  differences  between  different 
codes.  Staff  has  checked  its  calculations  and 
does  not  believe  its  estimates  are  in  error. 

e.  Comment:  A  State  commenter 
questioned  whether  a  discrepancy  existed  in 
NRC's  source  term  assumption,  in  that 
dividing  a  1-Ci  (3.7x10  <  MBq)  source  over 
2000  tons  (1814  metric  tons)  of  contaminated 
material  would  result  in  an  average 
concentration  of  551  pCi/g  (1.49x10*  Bq/g). 

e.  Response:  The  commenter's  calculation 
is  correct.  However,  in  actual  events,  a 
significant  fiw:tion  of  the  activity  is  generally 
contained  in  a  small  volume  of  incident- 
related  material  at  high  concentrations.  As 
discussed  in  the  respmnse  to  comment  4.e., 
the  disposition  of  this  material  will  likely 
require  treatment  of  its  hazardous  properties, 
so  that  the  material  can  be  delisted  and 
disposed  of  at  a  licensed  LLRW  disposal 
facility.  Although  the  position's  provisions 
do  allow  blending  of  contaminated  material, 
NRC  staff  recognized  that  providing  the 
required  reduction  in  average  concentration 
to  meet  the  ptosition's  concentration  criteria 
would  likely  not  be  practical  in  all  cases. 
Staff  believed  this  was  reflected  in  the 
proposed  position  (e.g.,  see  "Introduction" 


(61  FR  1609,  column  3)  and  "Discussion"  (61 
FR  1610,  columns  2  and  3)).  This  reality  is 
why  the  activity  that  could  be  disposed  of  at 
the  Subtitle  C  fecility,  for  the  specific  events 
that  have  taken  place  to  date,  is  unlikely  to 
exceed  100  mCi  (3.7x10  3  MBq). 

f.  Comment:  A  State  commenter  raised 
several  questions  about  the  groundwater 
modeling  and  the  input  f>arameters. 

{.  Response:  The  commenter  noted  that 
these  comments  applied  to  an  earlier  version 
of  the  position:  however,  a  few  still  have 
relevance  to  the  proposed  version.  In  the 
context  of  this  position,  the  staff  was  feced 
with  the  task  of  bounding  a  specific  potential 
radiological  impact,  that  staff  believed  was 
relegated  to  a  status  of  insignificance  by  the 
position's  defined  concentration  and  quantity 
criteria.  Nevertheless,  the  approach  taken  in 
the  position  was  to  perform  simple  bounding 
analyses  and  comparisons,  so  as  to  provide 
a  perspective  on  the  specific  hazard.  For 
example,  in  staff's  view,  a  very  conservative 
dose  estimate  was  provided  under  the 
hjrpothesis  that  an  individual  could  and 
would  drink  trench  leachate.  Contrary  to  the 
commenter's  apparent  view,  staff  considers 
the  very  conservatively  calculated  7-mrem 
(70-nSv)  dose  bom  directly  drinking  trench 
leachate,  with  a  bounding  concentration  of 
radioactive  material,  to  be  a  prima  facie 
rationale  for  claiming  that  EPA's  drinking 
water  standards  would  be  met  with 
significant  margin,  not  only  at  the  "tap,"  but 
at  any  point  in  the  groundwater. 

6.  Other  Issues 

Comment:  A  State  commenter  suggested 
that  the  position  should  state  whether  NRC 
(wouldl  allow  import  or  export  of  incident- 
related  material  for  disposal. 

Response:  The  position  did  not  address  the 
import/export  issue.  To  the  extent  that  the 
position's  assumptions  remain  valid,  the 
technical  basis  could  be  applied  to  export 
However,  any  imports  or  exports  could 
involve  decisions  by  responsible  parties, 
beyond  NRC,  including  non-U. S.  regulatoty 
authorities.  To  the  extent  that  appropriate 
U.S.  regulatory  authorities  agree,  and 
determine  that  they  can  legally  sup(>ort 
NRC's  views  that  the  treated  incident-related 
material  is  not  LLRW,  the  material  could  be 
considered  for  disposal  under  the  provisions 
of  the  position,  giving  consideration  to  its 
hazardous  properties,  if  applicable.  The  staff 
does  not  believe  this  issue  needs  to  be 
addressed  in  the  context  of  the  position  itself. 

7.  Clarifications 

a.  Comment:  A  State  conmienter  stated  that 
the  licensee  transferring  the  treated  incident- 
related  material  should  notify  the  Agreement 
State  Program  or,  in  the  case  where  an 
Agreement  State  Program  does  not  exist,  the 
appropriate  solid  or  hazardous  waste 
regulatory  authority. 

a.  Response:  The  position's  provisions  are 
intended  to  ensure  such  notifications.  In  the 
case  of  Agreement  States,  their  approval  of 
the  transfer  is  called  for  in  the  j-osition's 
provisions,  as  is  written  notification  frtim  the 
licensee  at  least  30  days  before  any  actual 
transfer.  The  position  also  calls  for  disposal 
facility  operator  notification  and  acceptance, 
in  writing.  Thus,  there  are  two  avenues 


through  which  the  solid  or  hazardous  waste  . 
regulatoty  authorities  would  likely  be 
apprised  of  actions  to  implement  the 
position.  In  non-Agreement  States,  NRC 
would  be  the  initial,  but  possibly  not  the 
only,  radiological  approving  authority.  In 
these  cases,  State- pwrmitting  authorities  may 
seek  the  advice  and  approval  of  their 
respective  State  radiological  or  public  health 
organizations.  NRC  would  work  with  these 
authorities  and  others  to  determine  if 
implementing  the  position's  disposition 
alternative  is  reasonable  and  prudent,  and 
legally  acceptable. 

b.  Comment:  In  the  conmients  from  one 
State,  there  appeared  to  be  some  confusion 
on  what  entity  would  track  the  total  quantity 
constraint  (i.e.,  1  Ci  or  3.7x10 «  MBq). 

b.  Response:  Under  the  px>sition'8 
provisions,  the  total  quantity  constraint 
would  be  tracked  by  NRC  or  the  appropriate 
Agreement  State,  although  others  could  also 
track  this  inventory  value. 

c  Ctmiment:  A  State  conmienter  queried 
who  would  confirm  that  the  pxjsition's 
concentration  constraints  were  being  met  An 
environmental  group  commenter  suggested 
that  accurate  characterization  presents  a 
considerable  challenge. 

c.  Response:  In  the  staff's  view,  NRC  or  the 
appropriate  Agreement  State  would  have  a 
significant  incentive  to  pirovide  some 
indep>endent  verification  of  the  concentration 
criteria.  However,  the  spiecifics  of  this 
verification  would  be  addressed  when 
approving  the  licensee's  request  to  make  the 
transfer  of  incident-related  material  under 
the  provisions  of  the  pxisition.  Other  piarties, 
including  the  Subtitle  C  facility  opierator  and 
the  (lermitting  agency,  whose  approvals  are 
required,  could  also  dictate  a  specific 
confirmation  process.  On  this  pioint,  the  staff 
would  note  the  inclusion  of  regulatoty 
margins  in  the  position  that,  staff  believes, 
should  be  considered  in  developing  a 
reasonable  confirmation  program. 

d.  Comment:  An  industry  association 
commenter  requested  clarification  regarding 
the  shipment  of  pretreated  incident-related 
material  to  offsite  licensed  treatment 
fecilities. 

d.  Response:  Under  the  provisions  of  the 
[losition,  t^lRC  would  have  no  objection  to 
incident-related  material  being  transferred 
offsite  for  piennitted  treatment  by  an  NRC  or 
Agreement  State  licensed  entity.  The  position 
only  addresses  the  transfer  of  incident- 
related  material  that  has  been  prop>erly 
treated,  under  a  Commission  or  Agreement 
State  license,  to  a  Subtitle  C  dispxisal  fecility. 

e.  Comment:  An  industry  group  commenter 
suggested  that  the  piosition  should  provide 
allowance  for  licensed  service  contractors  to 
be  brought  in  to  supervise  implementation 
operations.  It  was  further  suggested  that 
treatment  should  not  be  a  prior  condition  to 
transport 

e.  Response:  The  piosition,  and  NRC 
regulations,  allow  the  piossibility  of  service 
contractors  opierating  under  the  contracting 
entity's  license.  Treatment  is  only  required 
before  transpiort  to  an  unlicensed  Subtitle  C 
dispiosal  fecility.  See  the  respionse  to 
comment  7.d.  above. 

f.  Comment:  An  industrial  association 
commenter  questioned  the  accuracy  of  the 
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dose  rates  associated  with  the  55-gallon 
drum. 

f.  Response:  The  publication  of  the  figures 
in  the  Federal  Register  caused  some  blurring 
that  has  caused  the  commenter  to  misread 
the  indicated  dose  rate.  (k)mparisons  with 
the  scale  on  the  ordinate  indicate  that  the 
commenter's  figure  is  high  by  a  factor  of  10. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  March.  1997. 

For  the  U.S.  Nuclear  Regulatory 
Commission 
lohn  W.  N.  Hkkey, 

Chief.  Low-Level  Waste  and  Decommissioning 
Projects  Branch.  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  97-6884  Filed  3-18-97;  8:45  am) 

BILUNG  COOC  7590-01 -P 


Indtvklual  Plant  Examination  Program: 
Perspectives  on  Reactor  Safety  and 
Plant  Performance  Volume  1,  Part  1 
and  Volume  2,  Parts  2-5,  Draft 

AQB4CY:  Nuclear  Regulatory 

Comniission. 

ACnON:  Notice  of  Workshop  Agenda  for 

Draft  NUREG-1560. 

summary:  The  Nuclear  Regulatory 
Commission  has  published  a  draft  of 
"Individual  Plant  Examination  Program: 
Persp)ectives  on  Reactor  Safety  and  Plant 
Performance,"  NUREG-1560.  Volumes  1 
and  2.  Volume  1,  Part  1  is  a  summary 
report  from  a  review  of  the  Individual 
Plant  Examinations  (IPE)  submitted  to 
the  agency  in  response  to  Generic  Letter 
88-20.  Volume  2,  Part  2-5  provides  an 
in-depth  discussion  of  the  insights  and 
flndings  summarized  in  Volume  1.  Part 
1.  The  NRC  staff  will  conduct  a  public 
workshop  (April  7,  8,  9, 1997)  to  discuss 
the  contents  of  the  draft  NUREG  and  to 
solicit  comments  (See  FR  notices  61  FR 
58429  and  61  FR  65248).  The  agenda  of 
the  workshop  is  listed  in  this  notice. 
WORKSHOP  MEETING  INFORMATI0N:A  3-day 
workshop  will  be  held  to  address 
comments  and  answer  questions. 
DATES:  April  7,  8,  9.  1997. 
LOCATION:  Austin,  Texas. 
HOTEL;  Hyatt  Regency,  208  Barton 
Springs  Rd.,  Austin,  Texas,  78704. 
Please  make  your  reservations  directly 
with  the  Hyatt  Regency  Hotel,  phone 
(512)  477-1234  (or  1  800  233-1234). 
Mention  that  you  will  be  attending  the 
NRC-IPE  Workshop  to  receive  the 
meeting  group  rate  of  $113/night  plus 
tax  (single/double).  Hotel  reservations 
by.March  7, 1997  are  required  in  order 
to  receive  the  group  rate  (subject  to 
availability). 

REOBTRATTON:  The  workshop 
registration  fee  is  $100  USD. 
Registration  fee  is  payable  by  check  or 


money  orders  drawn  on  U.S.  banks 
payable  to  Sandia  National  Laboratories; 
no  credit  cards  accepted.  Mail 
registration  fees  to  Martha  Lucero, 
Sandia  National  Laboratories,  PO  Box 
5800,  MS  0129,  Albuquerque,  New 
Mexico  87185-0129.  Please  include 
name,  organization,  address  and  phone 
number  with  your  registration  fee. 
Registration  fee  includes  reception, 
daily  continental  breakfast,  and  one 
lunch.  Late  registration  fee  ($100)  is  due 
no  later  than  the  time  of  workshop/ 
meeting  registration  (cash  is  accepted 
for  late  registration  payment  at 
workshop). 

Workshop  Agenda 

Sunday 

3:00  pm  to  7:00  pm 

Registration 
6:00  pm  to  9:00  pm 

Reception 

Monday 

Time  and  Topic 

7:00  am  to  5:00  pm  ^ 

Registration/  i  nformation 
8:00  am  to  8:30  am 

Opening  remarks  (NRC  staff) 
8:30  am  to  8:45  am 
Introduction,  Roadmap  for  meeting 
(Chapter  1) 
8:45  am  to  9:15  am 
Perspectives  on  impact  of  IPE  program  on 
reactor  safety*  (Chapters  2  and  9) 
9:15  am  to  10:25  am 
Perspective  on  Reactor  Design*  (Chapters 
3, 10  and  11) 
10:25  am  to  10:40  am 

BREAK 
10:40  am  to  11:50  am 
Perspectives  on  Containment  Design* 
(Chapters  4,  10,  and  12) 
11:50  am  to  1:20  pm 
LUNCH  (part  of  registration  fee),  also  key- 
note speech  by  )oseph  Callan,  EDO 
1:20  pm  to  2:00  pm 
Operational  perspectives*  (Chapters  5  and 
13) 
2:00  pm  to  3:00  pm 
Perspectives  on  IPEs  with  respect  to  risk- 
informed  regulation*  (Chapters  6, 14  and 
15) 
3:00  pm  to  3:15  pm 

BREAK 
3:15  pm  to  4:00  pm 
Perspectives  on  IPEs  with  respect  to 
Commission's  Safety  Goals  and  impact  of 
Station  Blackout  rule  on  CDFs* 
(Chapters  7. 16  and  17) 
4:00  pm  to  5:00  pm 
Open  discussion 
5:00  pm 

Adjourn 
5:30  pm  to  6:30  pm 
IPE  Database  demonstration.  Part  1  (Basic   . 
Queries:  Basic  structures  of  the  user 
friendly  program  including  examples  of 
general  queries) 
"Each  "presentation"  is  comprised  of: 
(1)  NRC  presentation  of  overview  of 
perspectives  and  stafTs  interpretation  of 
comments  received  and  staff's  response. 


(2)  Open  time  for  questions  and  comments. 
Tuesday 
Time  and  Topic 

7:45  am  to  5:00  pm 

registration/information 
8:10  am  to  8:15  am 

Introductory  remarks  (NRC) 
8:15  am  to  9:15  am 

Presentation  by  Wolfgang  Werner  on 
insights  from  PRAs  of  European  nuclear 
ftower  plants* 
9:15  am  to  10:15  am 

Presentation  by  Westinghouse  Owner's 
Group* 
10:15  am  to  10:30  am 

BREAK 
10:30  am  to  11:30  am 

Presentation  by  CE  Owner's  Group* 
11:30  am  to  1:00  pm 

LUNCH 
1:00  pm  to  2:00  pm 

Presentation  by  B&W  Owner's  Group* 
2:00  pm  to  3:00  pm 

Presentation  by  BWR  Owner's  Group* 
3:00  pm  to  3:15  pm 

BREAK 
3:15  pm  to  3:45  pm 

Presentation  by  Northeast  Utilities* 
3:45  pm  to  5:00  pm 

Open  Discussion 
5:00  pm 

Adjourn 
5:30  pm  to  6:30  pm 

IPE  Database  demonstration.  Part  2 
(Advanced  queries:  use  of  ACCESS  to 
query  the  database,  program  setup  and 
discussion) 

'Includes  time  for  questions  and  answers. 

Wednesday 

Time  and  Topic 

8:15  am  to  3:00  pm 

Registration/information 
8:30  am  to  8:35  am 

Introductory  remarks  (NRC) 
8:35  am  to  9:35  am 

Presentation  by  NEI* 
9:35  am  to  10:00  am 

NRC  presentation  on  NRC  Potential 
Regulatory  Follow-up  Activities 
10:00  am  to  10:15  am 

BREAK 
10:15  am  to  11:30  pm 

Open  discussion  on  NRC  Potential 
Regulatory  Follow-up  activities 
11:30  am  to  1:00  pm 

LUNCH 
1:00  pm  to  3:00  pm 

Wrap-up  Discussion  (NRC  and  public)  on 
NUREG-1560  covering  such  issues  as: 

•  Validity  and  accuracy  of  NUREG 
information,  conclusions  and 
observations 

•  Future  NRC  activities 

•  Future  industry  activities 
3:00  pm 

Adjourn 

•  Includes  time  for  questions  and  answers. 

SUPPtXMBfTARY  INFORMATKM:  Draft 
NUREG-1560  (Volume  1.  Part  1  and 
Volume  2.  Parts  2-5)  is  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room,  2120  L 


Street  N.W.  (Lower  Level),  Washington 
D.C.  20555-0001.  A  free  single  copy  of 
Draft  NUREG-1560,  to  the  extent  of 
supply,  may  be  requested  by  writing  to 
Distribution  Series.  Printing  and  Mail 
Services  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001. 

Any  additional  public  comments  after 
the  workshop  are  due  within  30  days 
after  the  workshop,  by  May  9. 1997. 
Mail  comments  on  Draft  NUREG-1560  • 
(Volumes  1  and  2)  to  Mary  Drouin. 
Office  of  Nuclear  Regulatory  Research, 
Mail  Stop  T-10  E50,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Chow,  Office  of  Nuclear 
Regulatory  Research,  MS:  Tl(>-E50,  U.S. 
Nuclear  Regulatory  Commission, 
Washington  DC  20555,  (301)  415-6571. 

Dated  at  Rockville,  Maryland  this  13th  day 
of  March,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Mark  CumuBgham, 

Chief,  Probabilistic  Risk  Analysis  Branch, 
Division  of  Systems  Technology,  Office  of 
Nuclear  Regulatory  Research. 

(FR  Doc.  97-6883  Filed  3-18-97;  8:45  am) 

■LUNQ  CODC  7aW-01-P 


RAILROAD  RETIREMENT  BOARD 
Sunshine  Act  Meeting 

U.S.  Railroad  Retirement  Board,  Notice 
of  Public  Meeting 

• 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  March  26,  1997,  9:00  a.m., 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago.  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  Letter  to  Ken  Apfel,  Office  of 
Management  and  Budget,  re  Bulletin 
No.  96-02.  Consolidation  of  Agency 
Data  Centers. 

(2)  Administrative  Circular  REF 
(RRB)-2.  Committees  at  the  Raihroad 
Retirement  Board. 

(3)  Year  2000  Issues. 

(4)  Revision  and  Codification  of 
Consolidated  Board  Orders  Pursuant  to 
Executive  Order  12861. 

(5)  Commerce  Business  Daily  Notice 
for  Procurement  of  Mailroom  Processing 
Services. 

(6)  Chief  Information  Officer 
Recruitment/Selection  Process. 

(7)  Appeal  of  Northeastern  Railroad 
Company. 

(8)  Coverage  Determinations: 

A.  CSX  Sea-Land  Terminals,  Inc. 


B.  Triple  Crown  Services  Company. 

(9)  Regulations— Part  211,  Pay  for 
Time  Lost. 

(10)  Labor  Member  Truth  in 
Budgeting  Status  Report. 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  March  14, 1997. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
(FR  Doc.  97-7003  Filed  3-17-97;  10:20  am) 

HLLMQ  COOC  rM6-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Rtleaee  Na 
22555:811-2392] 

Bunker  Hill  Income  Securities,  Inc.; 
Notice  of  Application 

March  12, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPUCANT:  Bunker  Hill  Income 
Securities.  Inc. 

RB.EVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUGATKM:  AppUcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FH-tfitQ  DATES:  The  application  was  filed 
on  April  16, 1996,  and  amended  on 
February  20, 1997. 

HEARMQ  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  7, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's^ 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  125  West  55th  Street,  11th 
Floor.  New  York,  New  York  10019. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Elaine  M.  Boggs,  Senior  Counsel  at  (202) 
942-0572  (Division  of  Investment 


Management,  Office  of  Investment 
Company  Regulation). 
SUPPt-BBfTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  bom  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Apphcant  is  a  closed-end, 
diversified  management  investment 
company  that  was  organized  under  the 
laws  of  Maryland.  Applicant  registered 
under  the  Act  on  July  10, 1973  and  filed 
a  registration  statement  under  the 
Securities  Act  of  1933  on  July  11, 1973. 
Applicant's  registration  statement  under 
the  Securities  Act  of  1933  was  declared 
effective  on  October  16. 1973,  and 
applicant  commenced  a  public  offering 
of  its  shares  immediately  thereafter. 

2.  On  December  7,  1993,  applicant's 
board  of  directms  considered  and 
approved  a  plan  of  reorganization  in 
which  applicant  would  transfer  all  of  its 
assets  and  liabiUties  to  the  Pacific 
Horizon  Corporate  Bond  Fund  (the 
"Fund")  in  exchange  for  shares  of  the 
Fund.  Tbe  Fund  is  a  series  of  the  Pacific 
Horizon  Fimds,  Inc.,  a  registered  op«i- 
end  investment  company.  The  board  of 
directors  made  the  findings  required  by 
rule  17a-8  under  the  Act,  i.e.,  that  the 
reorganization  was  in  the  best  interest  of 
applicant  and  that  there  would  be  no 
dilution,  by  virtue  of  the  proposed 
exchange,  in  the  value  of  shares  held  at 
that  time  by  applicant's  shareholders.^ 

3.  In  determining  that  applicant 
should  enter  into  the  reorganization,  the 
directors  considered,  among  other 
things,  that  appUcant's  ratio  of  total 
expenses  to  average  net  assets  exceeded 
that  of  most  other  investment 
companies  with  similar  objectives.  After 
consideration  of  various  alternatives, 
including  conversion  of  applicant  to  an 
op«i-end  investment  company,  the 
directors  concluded  that  the 
reorganization  would  be  the  most 
advantageous  course  of  action  of 
applicant  and  its  shareholders. 

4.  Definitive  proxy  materials  were 
filed  with  the  SEC  on  or  about  February 
28.  1994.  On  April  4,  1994.  appUcant 
mailed  proxy  materials  to  its 
shareholders.  On  April  11. 1994. 
applicant's  shareholders  approved  the 
reorganization. 

5.  On  April  25, 1994.  applicant 
transferred  all  of  its  assets  and  liabiUties 
to  the  Fund  in  exchange  for  shares  of 


'  Rule  17a— 8  provides  an  exemption  from  section 
I7(«)  for  certain  reorganizations  among  registered 
investment  companies  that  may  be  affiliated 
persons,  or  affiliated  persons  of  an  afTiliated  paraon, 
solely  l>y  reason  of  having  a  common  investment 
adviser,  common  directors,  and/or  common 
ofBcvt. 
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the  Fund.  Applicant  received  shares  of 
common  stock  of  the  Fund  with  a  net 
asset  value  equal  to  the  net  value  of  the 
assets  and  liabilities  of  applicant 
transferred  to  the  Fund.  The  shares  of 
the  Fimd  received  by  appUcant  were 
distributed  to  the  shareholders  of 
applicant,  pro  rata.  As  of  April  22, 1994, 
there  were  2,774,788  shares  of  applicant 
outstanding  with  a  net  asset  value  of 
$42,673,139.53  and  a  per  share  value  of 
$15.38. 

6.  The  expenses  incurred  in 
connection  with  the  liquidation  and 
dissolution  of  appHcant,  including  legal 
and  accounting  fees,  custodian  and 
transfer  agent  commissions,  and  taxes, 
totaled  approximately  $285,576,  all  of 
which  were  borne  by  applicant's 
investment  adviser,  Bank  of  America 
National  Trust  and  Savings  Association. 
No  brokerage  fees  were  paid  in 
connection  with  the  reorganization. 

7.  Applicant  was  liquidated  and 
dissolved  under  the  laws  of  the  State  of 
Maryland  on  April  12, 1994. 

8.  There  are  no  securityholders  to 
whom  distributions  in  complete 
hquidation  of  their  interests  have  not 
been  made.  Applicant  has  retained  no 
assets.  Applicant  has  no  debts  or  other 
liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  Utigation 
or  administrative  proceeding. 

9.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

MargarH  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  97-6834  Filed  3-18-97;  8:45  am] 

aiUMG  cooe  «io-ti-M 


(RaL  Na  IC-22S57;  International  Sertea  Ral. 
No.  1063;  812-10338] 

OM  Mutual  South  Africa  Equity  Trust, 
et  al.;  Notice  of  Application 

March  12,  1997. 

AQB4CY:  Securities  and  Exchange 

Qimmission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Old  Mutual  South  Africa 
Equity  Trust  (the  "Trust")  and  Old 
Mutual  Global  Assets  Fund  Limited 
("Old  Global"). 

RB^VANT  ACT  SECTIONS:  Order  requested 
under  section  17(b)  of  the  Act  to  exempt 


applicants  from  the  provisions  of 
section  17(a). 

SUMMARY  OF  APPUCATION:  AppUcantS 
seek  an  order  to  permit  Old  Global  to 
sell  certain  shares  of  Investec  Bank  Ltd. 
("Investec")  to  the  Trust. 
FILING  DATES:  The  application  was  filed 
on  September  11, 1996,  and  amended 
on  December  18, 1996,  and  March  7, 
1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  7, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notiRcation  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  Clarendon  House,  2  Church 
Street,  Hamilton,  Bermuda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Senior  Counsel,  at 
(202)  942-0572,  or  EHzabeth  G. 
Osterman,  Assistant  Director,  at  (202) 
942-0564  (ENvision  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLBNENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  is  a  registered  open-end 
management  investment  company 
organized  as  a  trust  under 
Massachusetts  law.  The  investment 
objective  of  the  Trust  is  long-term  total 
return  in  excess  of  that  of  the 
Johannesburg  Stock  Exchange  (the 
"JSE")  Actuaries  All  share  Index 
through  investment  in  equity  securities 
of  South  African  issuers  that  are  listed 
on  a  securities  exchange.  Beneficial 
interest^n  the  Trust  are  issued  solely 
in  private  placement  transactions  to 
investment  companies,  common  or 
commingled  trust  funds,  or  similar 
entities  which  are  "accredited 
investors"  within  the  meaning  of 
Regulation  D  under  the  Securities  Act  of 
19332,  as  well  as  to  certain  investment 
funds  organized  outside  the  United 
States.  As  of  December  4, 1996,  91.21% 


of  the  voting  securities  of  the  Trust  was 
owned  by  a  wholly-owned  subsidiary  of 
the  south  African  Mutual  Life 
Assurance  Society  ("Old  Mutual"). 

2.  The  Global  Fund  is  a  mutual  fund 
organized  under  the  laws  of  Bermuda 
that  invests  in  a  portfoUo  of  South 
African  and  international  securities.  A 
wholly-owned  subsidiary  of  Old  Mutual 
is  the  sole  shareholder  of  the  Global 
Fund.  The  Global  Fund  is  not  required 
to  be  registered  under  the  Act  because 
n^  securities  are  not  owned  by  United 
States  residents.  The  Trust  and  the 
Global  Fund  are  managed  by  Old 
Mutual  Asset  Managers  (Bermuda) 
Limited  (the  "Adviser"),  a  wholly- 
owned  subsidiary  of  Old  Mutual. 

3.  Investec  is  a  South  African 
registered  bank.  Its  ordinary  shares  and 
convertible  debenttu^s  are  listed  on  the 
JSE.  In  July  of  1996  Investec  conducted 
a  private  placement  of  its  ordinary 
shares  for  the  purpose  of  funding  two 
acquisitions.  Old  Mutual  received  an 
offer  from  Investec  to  purchase  1.6 
million  Investec  ordinary  shares  at 
U.S.$19.52.  Consistent  with  practice  in 
South  Africa,^  the  price  was  a  9.46% 
discount  to  the  shares'  closing  market 
price  on  the  trade  date.  Old  Mutual 
allocated  the  1.6  million  shares  among 
various  portfoUos  and  funds  managed 
by  Old  Mutual  and  its  affiUates.  The 
Adviser  originally  wanted  the  Trust  to 
participate  in  the  Investec  placement 
and  informed  Old  Mutual  that  it  wished 
to  purchase  685,000  shares  of  Investec 
for  the  Trust.  However,  the  Trust  was 
not  allocated  shares  because  such  an 
allocation  might  have  violated  section 
17(a)  of  the  Act  and  instead  the  shares 
were  allocated  to  the  Global  Trust  (the 
"Investec  Shares"). 

4.  The  purchase  of  the  Investec  Shares 
by  the  Global  Fund  was  originally 
scheduled  to  close  on  July  23, 1996  at 

a  purchase  price  of  U.S.$19.52  per  share 
(the  "July  Price").  Investec  agreed  to 
defer  the  settlement  date  to  December  2, 
1996  (the  "Initial  Purchase  Settlement 
Etate").  In  consideration  of  Investec's 
agreement  to  defer  the  settlement  date, 
the  Global  Fund  agreed  to  purchase  the 
Investec  Shares  from  Investec  on  the 
Initial  Purchase  Settlement  Date  at  the 
July  Price,  which  represented  a  16.20% 
discount  from  the  market  price  per 
share,  plus  carrying  costs  of  $.40  per 
share.  The  carrying  costs  were 
calculated  at  a  rate  of  overnight  dollar 
LIBOR  from  July  23,  1996  through 
September  30,  1996,  and  thereafter  at  a 


rate  of  overnight  dollar  LIBOR  plus 
0.5%. 

5.  Applicants  propose  that  the  Global 
Fund  sell  the  Investec  Shares  to  the 
Trust.  The  purchase  price  to  be  paid  by 
the  Trust  will  be  the  July  Price  plus 
carrying  costs  relating  to  such 
investment.  These  carrying  costs  will 
consist  of  (a)  reimbursement  of  the 
carrying  costs  actually  paid  by  the 
Global  Fund  to  Investec  in 
consideration  of  the  deferral  of  the 
Global  Fund's  purchase  of  the  Investec 
Shares  and  (b)  reimbursement  of  the 
Global  Fund  of  its  cost  of  funds  (the 
overnight  LIBOR  plus  0.5%)  from  the 
Initial  Purchase  Settlement  Date  through 
the  date  on  which  the  Trust  purchases 
the  Investec  Shares  (the  "Trust  Purchase 
Date"). 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  is  unlawful  for 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiUated 
person  of  such  an  affiliated  person, 
acting  as  principal,  knowingly  to  sell  or 
purchase  securities  to  or  from  such 
registered  company. 

2.  Section  2(a)(3)  of  the  Act  defines 
the  term  "affiliated  person"  of  another 
person  to  include,  in  pertinent  part  (a) 
any  person  directly  or  indirectly 
owning,  controlfing,  or  holding  with 
power  to  vote  5%  or  more  of  the 
outstanding  voting  securities  of  such 
other  person,  (b)  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with  such  other 
person  or  (c)  if  such  other  person  is  an 
investment  company,  any  investment 
adviser  thereof. 

3.  The  Trust  and  the  Global  Fimd  are 
both  subject  to  control,  as  defined  in 
section  2(a)(9)  of  the  Act,*  by  Old 
Mutual.  Also,  the  Trust  and  the  Global 
Fund  share  a  common  investment 
adviser.  Thus,  the  Trust  and  the  Global 
Fund  are  "affiliated  persons"  within  the 
meaning  of  section  2(a)(3).  As  a  result, 
sales  of  securities  on  a  principal  basis 
by  the  Global  Fund  to  the  Trust  are 
prohibited  by  section  17(a)  of  the  Act. 

4.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  the  prohibitions  of  section  17(a)  if 
evidence  establishes  that  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 


transaction  is  consistent  with  the  policy 
of  the  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

5.  Applicants  believe  that  the 
requested  relief  meets  the  standards  set 
forth  in  section  17(b).  Applicants 
believe  that  the  proposed  transaction  is 
consistent  with  the  objective  and 
poUcies  of  the  Trust  and  that  the 
proposed  transaction  is  consistent  with 
the  general  purposes  of  the  Act.  In 
addition,  the  terms  of  the  transaction 
were  presented  to  the  board  of  trustees 
of  the  Trust  and  at  a  meeting  on 
February  14,  1997,  the  board  of  trustees 
of  the  Trust,  including  a  majority  of  the 
independent  trustees,  approved  the 
purchase  of  the  Investec  Shares.  In 
evaluating  the  terms  of  the  transaction, 
the  trustees  of  the  Trust  considered  the 
fact  that  the  proposed  purchase  price  to 
be  paid  by  the  Trust  will  include 
reimbursement  of  Global  Fund  for  its 
pajnnent  of  Investec's  carrying  costs  and 
for  its  own  carrying  costs. 

6.  Applicants  state  that  the  proposal 
does  not  involve  dumping.  Further, 
applicants  state  that  the  transaction  is 
consistent  with  the  requirements  of  rule 
17a-7,3  except  that  the  purchase  price 
will  be  below  market  price  and  the 
Trust  and  the  Global  Fund  aife  not 
affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser  or 
investment  advisers  which  are  affiUated 
persons  of  each  other,  common 
directors,  and/or  common  officers. 

7.  Applicants  state  that  if  the  "Trust 
were  not  able  to  purchase  the  Investec 
Shares  from  the  Global  Fund  on  the 
basis  proposed,  it  would  be 
disadvantaged  relative  to  other 
portfolios  and  funds  managed  by  Old 
Mutual  and  its  affiUates  because,  unlike 
those  other  portfoUos  and  funds  that 
have  been  allocated  shares  of  the 
placing,  the  Trust  would,  in  order  to 
increase  its  investment  in  Investec,  have 
to  purchase  shares  on  the  open  market 
without  the  benefit  of  the  discoimt 
negotiated  by  Old  Mutual.  Applicants 
state  that  the  Truest  is  not  obligated  to 
piut±ase  the  Investec  Shares  if  the 
market  price  of  the  shares  falls  below 
the  proposed  purchase  price.  Thus,  the 
Global  Fund  bears  the  investment  risk  of 
holding  the  Investec  Shares.  Applicants 
state  that  the  Global  Fund  has  in  effect 
granted  an  option  to  the  Trust  and  the 
Trust  has  not  paid,  and  is  not  required 
to  pay,  any  fee  to  the  Global  Fund  or 
any  other  party  for  this  option. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  97-6837  Filed  3-18-97;  8:45  amj 
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(RalMae  Na  34-38393;  File  No.  SR-CBOE- 
97-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
inc.  To  Amend  the  Exchange's  Rule 
Concerning  tite  Pr»-Opening 
Application  of  the  intermartcet  Trading 
System 

March  12,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Sectuities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  February  26, 1997. 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  pubUshing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  CBOE 
Rule  30.72,  Pre-Opening  Application 
Rule,  with  respect  to  the  Pre-Opening 
AppUcation  in  the  Intermarket  Trading 
System  ("ITS").  The  proposed 
amendment  is  to  enhance  the  op>eration 
of  the  Pre-Opening  Application  by 
effectively  including  circuit  breakers  as 
a  trading  halt  situation  that  wiU  trigger 
the  Pre-Opening  AppUcation.* 

n.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 


'  It  is  common  practice  in  the  South  African 
equity  markets  for  placing  my  issuers  to  be  offered 
to  lar^  institutional  holders  of  their  shares  at  a 
discount  to  the  market  price. 


>  Section  2(a)(9)  defines  "control"  as  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  company.  The  section 
creates  a  presumption  that  owners  of  25%  or  niore 
of  a  company's  voting  securities  control  such 
company. 


'  Rule  17a-7  permits  certain  purchase  and  sale 
transactions  between  an  investment  company  and 
certain  of  its  afBliated  persons  provided  that  certain 
conditions  are  met,  including  that  the  transaction 
be  effected  at  the  current  market  price  of  the 
security. 


*  The  Commission  notes  that  the  majority  of  other 
ITS  Participants  (the  American  Slock  Exchange. 
Boston  Stock  Exchange,  Chicago  Stock  Exchange, 
Cincinnati  Stock  Exchange.  National  Association  of 
Securities  Dealers.  New  York  Stock  Exchange, 
Paciflc  Stock  Exchange)  have  filed  essentially  the 
same  proposals  to  amend  each  of  their  rules 
concerning  the  Pre-Opening  Application.  See 
Securities  Exchange  Act  Release  No.  36285 
(February  13,  1997).  62  FR  8065  (February  21. 
1997). 
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on  the  proposed  rule  change.  The  text 
of  these  statement  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  enhance  die  operation  of 
CBOE  Rule  30.72.  the  ITS  Pre-Opening 
Application.  The  CBOE's  Pre-Opening 
Application  rule  contains  basic 
dehnitions  pertaining  to  ITS.  prescribes 
the  sorts  of  transactions  that  may  be 
effiected  through  ITS  and  the  pricing  of 
commitments  to  trade,  and  specifies  the 
procedures  pertaining  to  the  Pre- 
Opening  Application,  whereby  an 
Exchange  Designated  Primary  Market- 
Maker  ("Exchange  DPM")  who  wishes 
to  open  a  market  in  an  ITS  stock  may 
obtain  any  pre-opening  interest  in  that 
stock  by  other  market-makers  registered 
in  that  stock  in  other  Participant 
markets. 

CBOE's  current  Pre-Opening 
Application  prescribes  that  if  an 
Exchange  DPM  anticipates  that  the 
opening  transaction  on  the  Exchange 
will  be  at  a  price  that  represents  a 
change  from  the  security's  previous 
day's  consolidated  closing  price  of  more 
than  the  "applicable  price  change,"  the 
Exchange  DPM  shall  notify  other 
Participant  markets  by  sending  a  pre- 
opening  notification  through  the  ITS. 
'The  "applicable  price  changes"  are: 


Applicable  price 

uonsowBuea  aosmg  pnce  ' 

cttange  (more 
than) 

^4«(worfcA:3 

Under  $15  

$15  or  over 

Networks: 

Under  $6  „ 

$5  or  over 

%  point 
V4po*nl. 

'A  point, 
'/•point. 

'i  Itie  prevKXiS  day's  dosjng  pnce  of  an  eli- 
giM  iated  security  exceeded  $100  and  the 
security  does  not  underlie  an  individual  stock 
option  contract  Itsted  and  currently  tradmg  on 
an  exchange,  ttw  "applicat>ie  pnce  ctiange"  is 
or>e  point. 

^Network  A  is  comprised  of  New  York  Stock 
Exchange  secunties;  Network  B  is  comprised 
<A  Amencan  Stock  Exchange  secunties. 

Thereafter,  the  Exchange  DPM  shall  not 
open  the  market  in  the  security  until  not 
less  than  three  minutes  after  the 
transmission  of  the  pre-opening 
notihcation.  Once  an  Exchange  DPM 
has  issued  a  pre-opening  notification, 
other  Participant  markets  may  transmit 


"pre-opening  responses"  to  the 
Exchange  DPM  through  the  ITS  that 
contain  "obligations  to  trade."  The 
Exchange  DPM  is  then  obligated  to 
combine  these  obligations  with  orders  it 
already  holds  in  the  security,  and,  on 
the  basis  of  this  aggregated  information, 
decide  upon  the  opening  transaction  in 
the  security. 

The  Pre-Opening  Application  also 
applies  whenever  an  "indication  of 
interest"  is  sent  to  the  Consoldiated 
Tape  Association  ("CTA")  Plan 
Processor  prior  to  the  opening  of  trading 
in  the  relevant  security  or  prior  to  the 
reopening  of  trading  in  the  relevant 
security  following  the  declaration  of  a 
trading  halt  for  certain  deHned  reasons, 
even  if  the  anticipated  opening  or  re- 
opening price  is  not  greater  than  the 
"applicable  price  change."  The  current 
Pre-Opening  Application  provides  that 
the  Pie-Opening  Application  Rule 
applies  when  an  indication  of  interest  is 
disseminated  following  five  defined 
trading  halt  situations:  reopenings 
following  order  imbalance,  order  influx, 
equipment,  communications  or 
technical  problems,  news  pending  and 
news  dissemination,  and  for  a  delayed 
opening. 

The  purpose  of  the  proposed 
amendment  Is  to  amend  the  CBOE's  Pre- 
Opening  Application  rule  to  provide 
that  the  Pre-Opening  Application  would 
be  triggered  whenever  any  "indication 
of  interest"  (i.e.,  an  anticipated  opening 
price  range)  is  sent  to  the  Consolidated 
Tape  System  prior  to  the  opening  or 
reopening  of  trading  in  the  relevant 
security.  Under  the  proposed  change, 
the  Pre-Opening  Application  would  also 
be  triggered  when  indications  of  interest 
are  disseminated  in  situations  other 
than  those  five  defined  trading  halts, 
including  the  resumption  of  trading 
following  the  activation  of  market-wide 
circuit  breakers.  In  particular,  the 
proposed  amendment  would  delete  the 
definition  of  "Trading  Halt,"  which  is 
limited  to  the  five  defined  trading  halt 
situations  mentioned  above,  and  replace 
all  references  to  "Trading  Hah"  with 
"halt  or  suspension  in  trading."  As  a 
result,  one  standard  procedure  would 
then  goven  all  trading  halt  situations 
and  would  include  suspensions  of 
trading  pursuant  to  circuit  breakers. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  %vith  Section  6(b)(5)  of  the 
Act  ^  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system. 


and,  in  general,  to  protect  investors  and 
the  public  interest.  The  proposed  rule 
change  is  also  consistent  with  Section 
llA(a)(l)(D)5  of  the  Act  which  provides 
that  the  linking  of  all  markets  for 
qualified  securities  through 
communications  and  data  processing 
facilities  will  foster  efficiency,  enhance 
competition,  increase  the  information 
available  to  brokers,  dealers,  and 
investors,  facilitate  the  offsetting  of 
investors'  orders,  and  contribute  to  the 
best  execution  of  such  orders. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  ^5  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  CtHnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements       ' 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 


the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-97-12  and  should  be 
submitted  by  April  9. 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaiet  H.  McFarland,  " 

Depu  ty  Secretary. 

(FR  Doc.  97-6892  Filed  3-18-97;  8:45  am] 
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[Relaase  Na  34-38383;  RIe  No.  SR-PMx- 
97-12] 

SeH-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Cttange  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  ttte  Maintenance  Criteria  for 
the  PHLX  PtK>ne  Index 

March  11, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  and  Rule  19b-4  thereunder.* 
notice  is  hereby  given  that  on  March  5, 
1997,  the  Philadelphia  Stock  Exchange 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulwtance  of 
the  Proposed  Rule  Cliange. 

The  Phlx,  pursuant  to  Rule  19b-4  of 
the  Act.  proposes  to  amend  the 
maintenance  standards  applicable  to  the 
PHLX  Phone  Index  ("Index")  to  allow 
the  number  of  stocks  in  the  index  to 
decline  to  six  stocks  without  having  to 
delist  the  index. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  W  below,  the  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B 


and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Index  is  a  capitalization  weighted 
index  composed  of  eight  widely  held 
U.S.  companies  created  as  a  result  of  the 
divestiture  of  American  Telephone  and 
Telegraph  Co.  ("AT&T")  in  1983.  The 
Index  includes  seven  regional  telephone 
companies  spun  off  from  AT&T  and 
AT&T  itself.3  Currently,  the  Index 
would  not  meet  the  maintenance 
standards  if  less  than  90%  of  the 
component  stocks  in  the  Index,  by 
weight,  are  eligible  for  Exchange  options 
trading  or  if  the  number  of  sto^LS  in  the 
index  ever  decreases  to  less  than  eight 
or  increases  to  more  than  ten.  In  such 
case,  the  Exchange  is  required  to  wind 
down  the  Index  by  restricting  trading  to 
closing  only  transactions  and  not 
opening  any  new  series  of  options  on 
the  Index  imless  a  new  Rule  19b-4 
filing  is  submitted  to  the  Commission 
and  approved. 

The  Exchange  is  proposing,  herein,  to 
amend  the  maintemmce  standards  to 
allow  tBe  nimiber  of  component  stocks 
in  the  index  to  decrease  to  six  without 
having  to  wind  down  the  Index.  Thus, 
if  the  number  of  stoclcs  in  the  index 
decreases  to  less  than  six  or  increases  to 
more  than  ten.  the  Exchange  would 
restrict  trading  to  closing  only 
transactions  and  not  open  any  new 
series  of  options  on  the  Index  imtil  it 
seeks  and  gains  approval  for  such  a 
revised  index.  The  90%  Exchange 
options  eligibility  maintenance  standard 
will  still  apply. 

The  Exchange  expects  that  in  the  near 
future,  two  separate  mergers  involving 
foiu"  of  the  components  may  occiir. 
NYNEX  and  Bell  Atlantic  are  propiosing 
a  merger  with  Bell  Atlantic  as  the 
survivor  and  SBC  Communications  is 
proposing  to  merge  with  Pacific  Telesis 
Mrith  SBC  Communications  as  the 
survivor.  If  these  two  mergers  are 
consummated,  the  Index  would  only 
have  six  component  issues  which  woidd 
still  pass  the  new  proposed 
maintenance  criteria. 

2.  Basis 

The  Phlx  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act  in  general  and  furthers  the 
objective  of  Section  6(b)(5)  in 


*  IS  U.S.C  78<(bNS). 


>  IS  U.S.C  78k-1(aMlXD). 


'  15  U.S.C  7B»(bKl). 
» 17  CFR  240.19t>-t. 


*  Securities  Exchange  Act  Release  No.  34345  Uuly 
11.  1994),  59  FR  36245  (July  IS.  1994)  (approval  for 
index  options  on  the  Phone  Index). 


particular^,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  the  Burden  on 
Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
hdembers,  Participants  or  Others 

No  written  comments  were  soUdted 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EfiiectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
agency  consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wdthheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Sti«et,  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 


*  15  U.S.C  78f(bX5). 
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niing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PHLX.  All  submissions 
should  refer  to  File  No.  SR-PHLX-97- 
12,  and  should  be  submitted  by  April  9, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Depu  ty  Secretary. 
IFR  Doc.  97-6893  Filed  3-18-97;  8:45  ami 
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[Release  No.  34-38394;  HI*  No.  SR-PHLX- 
»7-0»] 

Seit-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadeiphia  Stock  Exchange,  Inc. 
Relating  to  a  New  Technology  Fee  and 
Amended  Transfer  Fee 

March  12,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
27, 1997.  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX"  or  "ExrJiange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  PHLX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  &om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to:  (a) 
increase  the  existing  transfer  fee  from 
$300  to  $500;  and  (b)  adopt  a  technology 
fee  of  $100  per  month  applicable  to  all 
members  and  foreign  currency  option 
participants  not  also  holding  legal  title 
to  a  PHLX  regular  membership. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change  < 

In  its  filing  with  the  Commission,  the 
PHLX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PHLX  has 
prepared  summaries,  set  forth  in 


sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  PHLX's  fee 
schedule  in  two  ways.  First,  the 
Exchange's  transfer  fee,  currently  $300, 
will  be  increased  to  $500.  This  fee  is 
imposed  on  the  transferee  at  the  time  of 
transfer  of  legal  or  equitable  title  to  any 
PHLX  regular  membership  or  foreign 
currency  option  participation.  Transfers 
require  significant  staff  time  to  procc:>s. 
Processing  involves  drafting  letters  and 
invoices  to  the  parties,  posting  the 
notice  in  the  membership  bulletin, 
creating  and  updating  membership  files 
and  changing  the  Exchange's  data  base 
to  reflect  the  transfer.  Over  the  last  eight 
years,  the  number  of  transfers  each  week 
has  dramatically  increased,  thus, 
placing  an  increased  burden  on  staff 
time  and  resources.  The  transfer  fee 
increase  reflects  the  higher  costs  of 
processing  these  transfers.  This  fee  was 
last  increased  from  $200  to  $300  in 
1989.3  The  new  fee  will  go  into  effect  on 
March  1,  1997. 

The  second  change  will  be  to  adopt  a 
technology  fee  which  will  be  assessed 
upon  all  PHLX  regular  membership 
holders  and  foreign  currency  option 
participants  who  do  not  also  possess  a 
PHLX  regular  membership.  The  fee  will 
be  a  monthly  $100  fee  which  will  be 
billed  on  March  1,  1997,  for  the  period 
March  1  to  June  30,  1997,  ($400)  and  on 
July  1.  1997.  for  the  period  July  1 
through  December  31,  1997  ($600).  The 
new  technology  fee  will  reflect  the  costs 
of  needed  upgrades  to  the  operating 
systems  on  the  three  trading  floors, 
system  software  modihcations,  year 
2000  modifications  and  hardware 
upgrades  to  handle  expected  increased 
trading  volumes  and  anticipated 
increases  due  to  Securities  Industry 
Automation  Corporation  and  Options 
Price  Reporting  Authority's 
communication  changes.  Additionally, 
system  development  costs  for  new  risk 
management  systems,  order  handling 
rule  revisions,  specialized  quote  feeds 
and  new  products  will  be  captured  by 
this  fee. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(4),  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
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members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  on  February  27,  1997,  pursuant 
to  Section  19(b)(3)(A)  of  the  Act*  and 
subparagraph  (e)(2)  of  Rule  19b— 4' 
thereunder,  because  the  proposed  rule 
change  establishes  or  changes  a  due,  fee, 
or  other  charge.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  f^W, 
Washington,  DC  20549.  Ck)pies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PHLX.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-97-09  and  should  be 
submitted  by  April  9.  1997. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  del^ated 
authority." 

Mai^garet  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  97-6894  Filed  3-18-97;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
Peclaration  of  Disaster  »2932] 

State  of  Arkansas 

As  a  result  of  the  President's  major 
disaster  declaration  on  March  2, 1997, 
and  amendments  thereto  on  March  4 
and  5, 1  find  that  Clark,  Cross,  Greene, 
Hempstead,  Hot  Spring,  Jackson, 
Lonoke,  Mississippi,  Nevada,  Poinsett, 
Pulaski,  Saline,  and  White  Counties  in 
the  State  of  Arkansas  constitute  a 
disaster  area  due  to  damages  caused  by 
severe  storms  and  tornadoes  beginning 
on  March  1  and  continuing  through 
March  4, 1997.  Applications  for  loans 
for  physical  damages  may  be  filed  until 
the  close  of  business  on  May  1, 1997, 
and  for  loans  for  economic  injury  until 
the  close  of  business  on  December  2, 
1997  at  the  address  listed  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration.  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Suite 
102,  Fort  Worth.  TX  76155. 

In  addition,  applications  for  economic 
injiuy  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Arkansas, 
Clay,  Gebume,  Columbia,  Craighead, 
Crittenden.  Dallas,  Faulkner,  Garland, 
Grant,  Howard,  Independence,  Jefferson, 
Lafayette,  Lawrence,  Little  River, 
Montgomery,  Miller,  Ouachita,  Peny. 
Pike,  Prairie,  Randolph,  Sevier,  St. 
Francis,  and  Woodruff  Counties  in 
Arkansas;  Dunklin  and  Pemiscot 
Counties  in  Missouri;  and  Dyer, 
Lauderdale,  Shelby,  and  Tipton 
Counties  in  Tennessee. 

Interest  rates  are: 


■IS  U.S.C  78s(b)(  1)11988). 
'17  CFR  240.19l>-4  (1991). 


'  S«curiti«s  Exciiang*  Act  Releaaa  No.  26468 
Oanuarv  18.  1989).  M  FR  3713  ||anuary  25.  1989) 
(File  No.  SR-PHLX-88-45). 


*  15  U.S.C.  785(b)(3XA). 
'>I7CFR240.19t>-4<*). 


For  Physical  Damage: 
Homeowners  With  Credit 
Avaiiatite  Elsewt)ere  

7625 

Homeowners  Without  Credi 
Avaiiabte  Elsewhere  

3.875 

Businesses  With  CredH  Avai- 
abte  Elsewhere 

8.00 

Businesses  and  t^on-ProM 
Organizations  Without 
Credit  Avalabie  Elsewhere 

Others  (InrturlinQ  Non-Pro« 
Organizations)  With  Credit 
Avaiabte  Elsewhere  „. 

4.000 
7.250 

For  Economic  Injury: 
Businesses  and  Small  Agri- 
cultural Cooperatives  Witt>- 
out  Credit  Available  Else- 
where   


Percent 


4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  293212.  For 
economic  injury  the  numbers  are 
939000  for  Arkansas,  939100  for 
Missouri,  and  942900  for  Tennessee. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  11. 1997. 
Heriiert  L.  Mitchell. 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  97-6907  Filed  3-ia-97;  8:45  am) 

aaXMQ  CODE  M»-«t-^ 


[Declaration  of  Oil 
#31 


State  Of  Callfomia 


#2925i  Antendment 


•17  an  200.3O-3(a)(12). 


In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  the  above- 
numbered  Declaration  is  hereby 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damages 
as  a  result  of  this  disaster.  The  new 
deadline  is  April  11, 1997. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  loans  for  economic 
injury  is  October  6, 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  11, 1997. 
Herbert  L.  Mitdiell. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  97-6840  Filed  ^lfr-97;  8:45  am] 

BHJJNQ  OOOE  •02»-01-r 

[Daciarallon  o(  Diaastor  «293q 
State  of  Indiana 

As  a  result  of  the  President's  major 
disaster  declaration  on  March  6, 1997  I 
find  that  the  following  counties  in  the 
State  of  Indiana  constitute  a  disaster 
area  due  to  damages  caused  by  severe 
storms  and  flooding  beginning  on 
February  28,  1997  and  continuing: 
Clark,  Crawford,  Dearborn,  Floyd, 
Harrison,  Jefferson,  Ohio,  Perry,  Posey, 
Spencer,  Switzerland,  Vanderburgh,  and 
Warrick.  Af>plications  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  May  4, 1997,  and 
for  loans  for  economic  injiuy  until  the 
close  of  business  on  December  8,  1997 
at  the  address  listed  below  or  other 


locally  announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  fixim  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Dubois. 
Franklin,  Gibson,  Jennings,  Orange, 
Pike,  Ripley,  Scott,  and  Washington  in 
Indiana,  and  Gallatin  and  White 
Counties  in  Illinois.  Any  counties 
contiguous  to  the  above-named  primary 
counties  and  not  Hsted  herein  have  been 
covered  under  a  separate  declaration  for 
the  same  occurrence. 

Interest  rates  are: 


- 

Percent 

For  Physical  Damage: 

Homeowners  With  Credtt  Avai- 

abte  Elsewtiere 

7.625 

Homeowners      Without      Credit 

Available  Elsewhere  

3.875 

Businesses  With  Credit  Availabie 

Elsewhere 

8.000 

Businesses  and  Non-Profit  Orga- 

nizations Without  Credtt  Aval- 

able  Elsewhere _ 

4.000 

Others  (Induding  Non-Pro«t  Or- 

ganizations) With  Credit  Avaii- 

atjte  Elsewhere „ 

7.250 

For  Economic  Injury: 

Businesses   and   Small   Agricul- 

tural    Cooperatives     Without 

Credtt  Availabie  Elsewhere  

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  293506.  For 
economic  injury  the  numbers  are 
942700  for  Indiana  and  942800  for 
Illinois. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  12. 1997. 
HariMrt  L.  Mitchell, 

Acting  Associate  A  dministratorfor  Disaster 
Assistance. 

[FR  Doc.  97-6842  Filed  i-16-97;  8:45  am] 


[Dedaratton  of  Disaslsr  #2933] 

ConNnonweaNh  of  Kentucky 

As  a  result  of  the  President's  major 
disaster  declaration  on  March  4, 1997. 
and  amendments  thereto  on  March  6 
and  8, 1  find  that  the  following  counties 
in  the  Commonwealth  of  Kentucky 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
tornadoes,  and  flooding  beginning  on 
March  1,  1997  and  continuing:  Bath, 
Boone,  Bourbon,  Boyd,  Bracken, 
Breckinridge,  BuUitt,  Caldwell, 
Campbell,  Carroll,  Carter,  Christian, 
Daviess,  Elliott,  Fleming,  Franklin, 


13206 


Federal  Register  /  Vol.  62,  No.  53  /  Wednesday,  March  19,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  53  /  Wednesday,  March  19,  1997  /  Notices 


13207 


Gallatin,  Grant,  Greenup,  Hancock, 
Hardin,  Harrison,  HendiBrson,  Henry. 
Hopkins,  Jefferson,  Kenton,  Lewis, 
Mason,  McLean,  Meade,  Menifee, 
Nelson.  Nicholas,  Ohio,  Oldham,  Owen, 
Pendleton,  Powell,  Scott,  Shelby, 
Spencer,  Trimble,  and  Washington. 
Applications  for  loans  for  physical 
damages  may  be  filed  until  the  close  of 
business  on  May  3, 1997,  and  for  loans 
for  economic  injury  until  the  close  of 
business  on  December  4,  1997  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300.  Atlanta.  GA  30308. 

]n  addition,  applications  for  economic 
injury  loans  hom  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Anderson, 
Boyle,  Butler,  Clark,  Crittenden,  Estill, 
Fayette,  Grayson,  Hart,  Larue,  Lawrence, 
Lee,  Lyon,  Marion,  Mercer, 
Montgomery,  Morgan,  Muhlenberg, 
Robertson,  Rowan.  Todd,  Trigg,  Union, 
Webster,  Wolfe,  and  Woodford  in  the 
Commonwealth  of  Kentucky.  Any 
counties  contiguous  to  the  above-named 
primary  counties  and  not  Usted  herein 
have  been  covered  under  a  separate 
declaration  for  the  same  occiurence. 

Interest  rates  are: 


Percent 

For  Ptiysicai  Damage: 

HOMEOWNERS  WITH  CREDIT 

AVAILABLE  ELSEWHERE  .... 

7.625 

HOMEOWNERS         WITHOUT 

CREDIT   AVAILABLE    ELSE- 

WHERE   

3.875 

BUSINESSES    WITH    CREDIT 

AVAILABLE  ELSEWHERE   ... 

8.000 

BUSINESSES       AND       NON- 

PROFIT     ORGANIZATIONS 

WITHOUT    CREDIT    AVAIL- 

ABLE ELSEWHERE 

4.000 

OTHERS    (INCLUDING    NON- 

PROFIT    ORGANIZATIONS) 

Wrm    CREDIT    AVAILABLE 

ELSEWHERE _„... 

7.250 

For  EcxxK)m«c  Injury: 

BUSINESSES      AND      SMALL 

AGRICULTURAL  COOPERA- 

TIVES    WITHOUT     CREDIT 

AVAILABLE  ELSEWHERE  .... 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  293306  and  for 
economic  injury  the  number  is  939200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  12. 1997. 
Heriwrt  L.  MilckBlL 

Acting  Associate  Administiator  for  Disaster 

Assistance. 

|FR  Doc  97-6839  Filed  3-18-97;  8:45  ami 


[DedarMon  of  Disaster  •2n4] 

State  of  Ohio 

As  a  result  of  the  President's  major 
disaster  declaration  on  March  4, 1997, 
and  an  amendment  thereto  on  March  5, 

1  find  that  the  following  counties  in  the 
State  of  Ohio  constitute  a  disaster  area 
due  to  damages  caused  by  severe  storms 
and  flooding  beginning  on  February  28, 
1997  and  continuing:  Adams,  Athens, 
Brown,  Clermont,  Gallia,  Hamilton, 
Hocking,  Jackson,  Lawrence.  Meigs, 
Monroe,  Pike,  Ross,  Scioto,  Vinton,  and 
Washington.  Applications  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  May  3,  1997,  and 
for  loans  for  economic  injury  until  the 
close  of  business  on  December  4,  1997 
at  the  address  Usted  below  or  other 
locally  announced  locations:  U.S.  Small 
Busfness  Administration,  Disaster  Area 

2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta.  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Belmont, 
Butler,  Clinton,  Fairfield,  Fayette, 
Highland.  Morgan,  Noble.  Perry, 
Pickaway,  and  Warren  in  the  State  of 
Ohio.  Any  counties  contiguous  to  the 
above-named  primary  counties  and  not 
listed  herein  have  been  covered  under  a 
separate  declaration  for  the  same 
occurrence. 

Interest  rates  are: 


Percent 

For  Ptiysical  Damage: 

Homeowners  Witti  CredM  Avail- 

abte  Elsewhere 

7.625 

Homeowners      Without      Credit 

Availat>le  Elsewhere  

3.875 

Businesses  With  Credit  Available 

Els«wt>ere  

8.000 

8usir>esses  and  NorvProfif  Organi- 

zations Without  Credit  Available 

Elsewhere 

4.000 

Others  (Indudmg  Non-Profit  Or- 

ganizations) With  Credtt  Avait- 

abie  Elsewtiere 

7.250 

For  Ecorxxnic  Injury:. 

Businesses   and   Smal   Agrfc»i- 

tural      Cooperatives      Without 

Credtt  AvaiaUe  Elsewhere  

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  293406  and  for 
economic  injury  the  number  is  939400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  12. 1997. 
Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  97-6844  Filed  3-18-97;  8:45  ami 

HLUNO  CODE  aiS-01-P 


[DeclaratkKi  of  Disaster  12937] 

State  of  Tennessee 

As  a  result  of  the  President's  major 
disaster  declaration  on  March  7,  1997, 1 
find  that  the  following  counties  in  the 
State  of  Tennessee  constitute  a  disaster 
area  due  to  damages  caused  by  heavy 
rain,  tornadoes,  flooding,  hail  and  high 
winds  beginning  on  February  28,  1997 
and  continuing:  Dyer,  Obion,  McNairy. 
Madison,  Carroll,  Cheatham  and 
Montgomery.  Applications  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  May  6, 1997,  and 
for  loans  for  economic  injury  until  the 
close  of  business  on  December  8, 1997 
at  the  address  listed  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Benton, 
Chester,  Crockett,  Davidson,  Decatur, 
Dickson,  Gibson,  Hardeman,  Hardin, 
Haywood,  Henderson,  Henry,  Houston, 
Lake,  Lauderdale,  Robertson,  Stewart, 
Weakley,  and  Williamson  Counties  in 
Tennessee;  Pemiscot  County,  Missouri; 
Mississippi  County,  Arkansas;  Alcorn 
and  Tishomingo  Coimties  in 
Mississippi;  and  Fulton,  Hickman,  and 
Logan  Counties  in  Kentucky.  Any 
coimties  contiguous  to  the  above-named 
primary  counties  and  not  listed  herein 
have  been  covered  under  a  separate 
declaration  for  the  same  occurrence. 

Interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeovimers  With  Credit  Avail- 

able Elsewhere 

7.625 

Homeowners      WittKxit      Credit 

Available  Elsewhere  

3.875 

Businesses  With  Credit  Available 

Elsewtiere  

8.000 

Businesses  and  NorvProlit  Orga- 

nizations Without  Credrt  Aval- 

able  Elsewtiere 

4.000 

Others  (Including  Non-Profit  Or- 

ganizations) With  Credit  Avail- 

able Elsewhere  

7.250 

For  Economic  Injury: 

Bustnesses   and   SmaH   Agricul- 

tural    Cooperatives     Without 

Credit  Avatable  Elsewhere  

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  293706.  For 
economic  injury  the  numbers  are 
943100  for  Tennessee;  943200  for 
Missouri:  943300  for  Arkansas;  943400 
for  Mississippi;  and  943500  for 
Kentucky. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated;  March  12, 1997. 
Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
|FR  Doc.  97-6843  Filed  3-18-97;  8:45  am) 

BILLMQ  CODE  a02S-01-r 

[Declaration  of  Disaster  «2938| 
State  of  West  Virginia 

As  a  result  of  the  President's  major 
disaster  declaration  on  March  7, 1997 1 
find  that  the  following  counties  in  the 
State  of  West  Virginia  constitute  a 
disaster  area  due  to  damages  caused  by 
heavy  rains,  wind  driven  rain,  high 
winds,  flooding,  and  slides  beginning 
on  February  28, 1997  and  continuing: 
Braxton,  Cabell,  Calhoun,  Clay,  Gilmer, 
Jackson,  Kanawha,  Lincoln,  Mason, 
Putnam.  Roane,  Tyler,  Wayne.  Wetzel. 
Wirt,  and  Wood.  Applications  for  loans 
for  physical  damages  may  be  filed  until 
the  close  of  business  on  May  6. 1997, 
and  for  loans  for  economic  injury  until 
the  close  of  business  on  December  8, 
1997  at  the  address  listed  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.  South,  3rd 
FL.  Niagara  Falls,  NY  14303. 

In  addition,  applications  for  economic 
injury  loans  fit)m  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  above  location:  Boone, 
Doddridge,  Fayette,  Harrison,  Lewis, 
Logan,  Marian,  Marshall,  Mingo, 
Monongalia,  Nicholas,  Pleasants. 
Raleigh,  Ritchie,  and  Webster  Counties 
in  W^  Virginia;  Greene  County, 
Pennsylvania;  and  Martin  County, 
Kentucky.  Any  counties  contiguous  to 
the  above-named  primary  counties  and 
not  listed  herein  have  been  covered 
under  a  separate  declaration  for  the 
same  occurrence. 

Interest  rates  are: 


Percent 

For  Physical  Damage: 

HOMEOWNERS  WITH  CREDIT 

AVAILABLE  ELSEWHERE  .... 

7.625 

HOMEOWNERS         WITHOUT 

CREDIT   AVAILABLE    ELSE- 

WHERE   

3.875 

BUSINESSES    WITH    CREDIT 

AVAILABLE  ELSEWHERE  .... 

8.000 

BUSINESSES       AND       NON- 

PROFIT     ORGANIZATIONS 

WITHOUT    CREDIT    AVAIL- 

ABLE ELSEWHERE 

4.000 

OTHERS      (INCLUDING      NON- 

PROFIT        ORGANIZATIONS) 

WITH      CREDIT      AVAILABLE 

ELSEWHERE 

7.250 

For  Economic  Injury: 
BUSirJESSES     AND     SMALL 
AGRICULTURAL  COOPERA- 
TIVES    WITHOUT     CREDIT 
AVAILABLE  ELSEWHERE  .... 


Percent 


4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  293806.  For 
economic  injury  the  numbers  are 
943600  for  West  Virginia;  943700  for 
Pennsylvania;  and  943800  for  Kentucky. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  12, 1997. 
Hefbert  L.  Mitcfaeli, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  97-6841  Filed  3-18-97;  8:45  am) 

BaJJNG  CODE  M25-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttte  Secretary 

Reports,  Forms  and  Recordkaaping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
action:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  1995  (44  USC 
Chapter  35),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  natiue  of  the 
information  collection  and  its  expected 
burden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soUciting 
comments  on  the  following  collection  of 
information  was  published  on  December 
19,  1996  (FR  61,  page  67092). 
DATES:  Comments  must  be  submitted  on 
or  before  April  18. 1997. 
FOR  Fufm«R  mronnATiON  contact:  Mr. 
Thomas  Klimek,  Office  of  Motor 
Carriers  (202)  366-2212,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 

SUPPt.BNBifTARY  INFORMATION: 

Federal  Highway  Administration 
(FHWA) 

Tit/e;  Certification  of  Enforcement  of 
Vehicle  Size  and  Weight  Laws. 

OMB  Number:  2125-0034. 

Affected  Public:  States,  Local  or  Tribal 
Government. 

Abstmct:  The  following  information 
collection  is  required  annually  from 
each  State,  the  District  of  Columbia,  and 


Puerto  Rico:  (1)  A  certification  that  they 
are  enforcing  their  size  and  weight  laws 
on  Federal-aid  highways;  (2) 
information  to  verify  that  the 
certification  is  accurate;  and  (3) 
information  on  penalties  assessed  for 
violation  of  their  size  and  weight  laws 
and  requirements  for  oversize  and 
overweight  permits. 

Need:  Title  23,  U.S.C,  section  141 
requires  all  States  to  file  an  annual 
certification  that  they  are  enforcing  their 
size  and  weight  laws  on  Federal-aid 
highways  and  that  their  Interstate 
System  weight  limits  are  consistent  with 
Federal  requirements  to  be  eligible  to 
receive  an  apportionment  of  Federal 
highway  trust  funds.  Section  141  also 
authorizes  the  Secretary  to  require 
States  to  file  such  information  as  is 
necessary  to  verify  that  their 
certifications  are  accurate.  To  determine 
whether  States  are  adequately  enforcing 
their  size  and  weight  limits,  each  must 
submit  an  updated  plan  for  enforcing 
their  size  and  weight  limits  to  the 
FHWA  at  the  beginning  of  each  fiscal 
year.  At  the  end  of  the  fiscal  year,  they 
must  submit  their  certifications  and 
sufficient  information  to  verify  that  the 
enforcement  goals  established  in  the 
plan  have  been  met.  Failure  of  a  State 
to  file  a  certification,  adequately  enforce 
its  size  and  weight  laws,  and  enforce 
weight  laws  on  the  Interstate  System 
that  are  inconsistent  with  Federal 
requirements,  could  result  in  a  specified 
reduction  of  its  Federal  highway  fund 
apportionment  for  the  next  fiscal  year. 
In  addition,  section  123  of  the  Surface 
Transportation  Assistance  Act  of  1978 
(Pub.  L.  95-599,  92  Stat.  2689,  2701) 
requires  each  jurisdiction  to  inventory 
(1)  its  poialties  for  violation  of  its  size 
and  weight  laws,  and  (2)  the  term  and 
cost  of  its  oversize  and  overweight 
permits. 

Estimated  Annual  Burden:  4,160 
hours. 

AIX)RESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street.  NW.. 
Washington,  DC  20503.  Attention  DOT 
Desk  Officer.  Comments  are  invited  on: 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utiUty  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
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techniques  or  other  forms  of  information 
technology. 

Issued  in  Washington,  DC,  on  March  14, 
1997. 

Diane  Litman. 

Clearance  Officer,  United  States  Department 

of  Transportation. 

fFR  Doc.  97-6929  Filed  3-l»-97;  8:45  am] 

■UMO  COOC  4t10-a2-P 


Notice  of  Applications  for  Certificates 
of  Put)lic  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  June  23, 1995 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-95-240. 

Date  filed:  June  23. 1995. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope.  July  21. 1995. 

Description:  AppUcation  of  United 
Air  Lines,  Inc.,  pursuant  to  49  U.S.C. 
41101  of  the  Act  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  of 
Segment  5  of  its  Certificate  of  Public 
Convenience  and  Necessity  for  Route 
566  authorizing  services  between 
Miami.  Florida  and  Mexico  City, 
Mexico.  This  authority  is  due  to  expire 
on  January  6, 1996. 

Docket  Number:  OST-95-252. 

Date  filed:  Jime  20. 1995. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  18, 1995. 

Description:  AppUcation  of  LTU 
Lufttransport-Untemehmen  GmbH.  Co. 
KG.  pursuant  to  49  U.S.C.  41302, 
applies  to  add  Daytona  Beach,  Florida  to 
its  foreign  air  carrier  permit  as  a 
coterminal  point  for  scheduled  service 
between  Germany  and  the  United 
States. 

PaidMvV.TwuM. 
Chief,  Documentary  Services. 
IFR  Doc.  97-6912  FUed  3-18-97;  8:45  ara| 


Coast  Guard 
(COD  97-017] 

Navigation  Safety  Advisory  Council   — 

AOCNCY:  Coast  Guard.  DOT. 
action:  Notice  of  meeting. 

summary:  The  Navigation  Safety 
Advisory  Council  (NAVSAC)  will  meet 
to  discuss  various  issues  relating  to 
commercial  and  recreational  boat  safety. 
The  meeting  is  open  to  the  public. 
DATES:  The  meeting  of  NAVSAC  will  be 
held  on  Friday,  April  18.  1997.  from  8 
a.m.  to  12  p.m.,  Saturday.  April  19, 
1997.  from  8  a.m.  to  3  p.m.  and  Sunday, 
April  20.  1997,  from  8  a.m.  to  5  p.m.  A 
public  meeting  on  Prevention  Through 
People  will  be  held  on  Friday,  April  18. 
1997,  from  12:30  p.m.  to  4:30  p.m. 
Written  material  and  requests  to  make 
oral  presentations  should  reach  the 
Coast  Guard  on  or  before  April  11, 1997. 
ADDRESSES:  The  meeting  will  be  held  at 
the  DoubleTree  Hotel,  Goat  Island, 
Newport,  RI  02840.  Written  material 
and  requests  to  make  oral  presentations 
should  be  sent  to  Margie  G.  Hegy. 
Commandant  (G-MOV-3),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Margie  G.  Hegy,  Executive  Director, 
telephone  (202)  267-0415  or  Diane 
Appleby,  Executive  Secretary;  telephone 
(202)  267-0352.  fax  (202)  267-4826. 
SUPPI.a»n-ARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agenda  of  Meeting 

The  agenda  includes  the  following: 

(1)  Review  of  "Analysis  of  Propulsion 
Casualty  Data"  prepared  by  the  Fifth 
Coast  Guard  District.  Portsmouth.  VA. 

(2)  Update  on  electronic  navigational 
aids. 

(3)  Meeting  of  Prevention  Through 
People  Committee. 

(4)  Meeting  of  Navigation  Rules 
Committee. 

Procedural 

All  sessions  are  open  to  the  public.  At 
the  Chairperson's  discretion,  members 
of  the  public  may  make  oral 
presentations  during  the  meeting. 
Persons  wishing  to  make  oral 
presentations  at  the  meeting  should 
notify  the  Executive  Director  no  later 
than  April  11, 1997.  Written  material  for 
distribution  at  the  meeting  should  reach 
the  Coast  Guard  no  later  than  April  11, 
1997.  If  a  person  submitting  material 
would  like  a  copy  distributed  to  each 
member  of  the  Council  or  Committee  in 


advance  of  the  meeting,  that  pers(Mi 
should  submit  25  copies  to  the 
Executive  Director  no  later  than  April  4. 
1997. 

Information  on  Services  for  the 
Handicapped 

For  information  on  facilities  or 
services  for  the  handicapped  or  to 
request  special  assistance  at  the 
meeting,  contact  Diane  Appleby  as  soon 
as  possible. 

Dated:  March  13.1997. 
GM.  Naccara. 

Captain.  U.S.  Coast  Guard,  Director  of  Field 
Activities,  Marine  Safety  and  Environmental 
Protection. 

IFR  Doc.  97-6937  Filed  3-18-97;  8:45  ami 
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Federal  Aviation  Administration 

RTCA,  Inc.;  Mininuim  Operatioruil 
Performance  Standards  for  Airborne 
Navigation  Equipment  Using  Giot>al 
Positioning  System  (GPS) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  Appendix  2).  notice 
is  hereby  given  for  a  Special  Committee 
159  meeting  to  be  held  April  7-11, 
1997,  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  RTCA.  1140  Connecticut 
Avenue.  N.W..  Washington,  DC.  20036. 

The  agenda  will  be  as  follows: 

Specific  Working  Group  (WG)  Sessions 

April  7:  WG  4A,  Precision  Landing 
Guidance  (LAAS  CAT  I/n/EQ);  WG  4B, 
Airport  Surface  Surveillance  (morning 
only  for  a  "first  hour"  joint  session  of 
WG's  4A  and  4B);  April  8:  Working 
Group  4A,  Precision  Landing  Guidance 
(LAAS  CAT  I/n/m).  April  9:  WG  2. 
WAAS  Precision  and  Change  1  to  DO- 
229;  WG  2A.  GPS/GLONASS;  WG  4B. 
Airp)ort  Surface  Surveillance  (WG  45 
will  meet  at  ALPA.  1625  Massachusetts 
Avenue,  8th  Floor.  Washington,  DC). 

Plenary  Session 

April  10-11:  (1)  Chairman's 
Introductory  Remarks;  (2)  Review/ 
Approval  of  Minutes  of  F^vious 
Meeting:  (3)  Review  WG  Progress  and 
Identify  Issues  for  Resolution:  GPS/ 
WAAS  (WG  2);  GPS/GLONASS  (WG 
2A);  GPS/Precision  Landing  Guidance 
and  Airport  Surface  Surveillance  (WG 
4);  (4)  Review  for  Approval  Change  1  to 
DO-229,  Proposed  Final  Draft;  (5) 
Review  of  EUROCAE  Activities;  (6) 
Assignment/Review  of  Future  Work;  (7) 
Other  Business:  (8)  Date  and  Location  of 
Next  Meeting. 

Attendance  is  op)en  to  the  interested 
public  but  limited  to  space  availability. 


IMI 


With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  E)C,  on  March  13, 
1997. 

Janice  L.  Peters, 
Designated  Official. 
[PR  Doc.  97-6931  Filed  3-18-97;  8:45  am] 
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Situational  Awareness  for  Safety  (SAS) 
System  Requirements  Team  {SKT) 
Meeting 

AGBtCy.  Federal  Aviation 
AdministiBtion  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

J 

SUMMARY:  The  Federal  Aviation 
Administration  is  working  toward  the 
rapid  implementation  of  advanced 
avionics  using  Automatic  Dependent 
Surveillance-Broadcast  (ADS-B).  The 
Agency  currently  has  an  ADS-B 
Avionics  Management  Plan  in 
development.  The  purpose  of  the  Plan  is 
to  focus  Agency  action  on  the  process 
leading  to  implementation  of  selected 
initial  air-to-air  ADS-B  applications. 
The  FAA  is  planning  to  hold  a  meeting 
to  reach  public  consensus  on  initial 
ADS-B  applications,  identify  the  time 
frames  necessary  to  develop  and 
operationally  approve  these 
applications,  and  establish  funding 
requirements. 

DATES:  The  meeting  will  be  held  May  7, 
1997  from  1:00  p.m.  to  5:00  p.m.  and 
May  8. 1997  from  8:00  a.m.  until  4:00 
p.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Arlington  Hilton  Hotel,  950  Stafford 
Street,  Arlington,  VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Cato,  Crown  Communications. 
Inc.,  1133  21st  Sti^et  NW,  Suite  300, 
Washington,  DC  20036;  telephone  (202) 
785-2600,  extension  3020. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  II).  notice  is  hereby 
given  of  a  meeting  to  reach  industry  and 
government  consensus  on  a  process  that 
will  result  in  near-term  implementation 
of  selected  ADS-B  applications  for 
oceanic,  en  route,  and  terminal  airspace, 
as  well  as  airport  surface  operations. 


This  SAS-SRT  is  the  third  in  a  series  of 
public  meetings  to  facilitate  the 
introduction  of  advanced  avionics 
promoting  situational  awareness  and 
enhanced  aviation  safety.  The  scope  of 
this  third  meeting  is  focused  on  ADS- 
B  and  the  implementation  of  initial 
ADS-B  operational  applications. 

The  Arlington  Hilton  Hotel  is  located 
at  the  Ballston  Metro  Station  on  the 
Orange  Line.  A  block  of  50  rooms  has 
been  reserved.  For  reservations,  contact 
the  hotel  at  703-528-6000  and  ask  for 
the  "FAA  SAS-SRT"  group  rate. 
Reservations  must  be  made  by  April  30, 
1997. 

Attendance  is  open  to  the  interested 
public,  but  may  be  limited  to  the  space 
available.  An  agenda  and  background 
material  will  be  available  on  the  Internet 
at  http://sas-srt.crown.com  after  April  2, 
1997.  Request  for  hard  copies  should  be 
submitted  to  Crown  Communications. 
In  addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  meeting  coordinator 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC,  on  March  13, 
1997. 

James  I.  McDaniel, 

Program  Manager,  Situational  Awareness  for 
Safety. 

IFR  Doc  97-6932  Filed  3-18-97;  8:45  am) 
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Flight  Service  Station  at  Marysville, 
Califomia,  Notice  of  Closure 

Notice  is  hereby  given  that  on  March 
14,  1997,  the  Flight  Service  Station  at 
Marysville.  Califomia  will  close. 
Services  to  the  general  aviation  public 
of  Marysville.  formerly  provided  by  this 
facility,  will  be  provided  by  the 
Automated  Flight  Service  Station 
(AFSS)  in  Rancho  Murieta,  Califomia. 
This  information  will  be  reflected  in  the 
next  issue  of  the  FAA  Organization 
Statement. 

(Sec.  313(a),  72  Stat.  752,  49  U.S.C.  1354) 

Issued  in  L.awndale.  Califomia,  on  March 
11,  1997. 

Wiiliam  C.  Withycombe, 
Regional  Administrator.  Western-Pacific 
Region. 
IFR  Doc.  97-6935  Filed  3-18-97;  8:45  am] 
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Maritime  Administration 
[Docket  S-943] 

Lykes  Bros.  Steamship  Co.,  Inc.; 
Notice  of  Application  for  Written 
Permission  Pursuant  to  Section  805(a) 
of  the  Merchant  Marine  Act,  1936,  as 
Amended 

Lykes  Bros.  Steamship  Co.,  Inc. 
(Lykes),  by  letter  of  March  14, 1997. 
requests  written  permission  pursuant  to 
section  80S(a)  of  the  Merchant  Marine 
Act,  1936.  as  amended  (Act),  and  Lykes' 
Operating-Differential  Subsidy 
Agreement  (ODSA),  Conti^ct  MA/MSB- 
451  to  become  affiliated  after  the 
confirmation  of  its  Chapter  11  plan  of 
reorganization  (Reorganization  Plan), 
when  it  will  emerge  from  Chapter  11  as 
a  reorganized  entity  (Reorganized 
Lykes).  with  American  Steamship 
Company  (American).  Lykes"  operating- 
differential  subsidy  (ODS)  is  eff^ective 
through  December  31,  1997,  for  seven 
vessels.  American  is  a  vessel  operator  in 
the  U.S.  Great  Lakes  trade  and  is  the 
sole  owner  of  the  following  single-vessel 
ship  holding  companies: 
Bell  Steamship  Company,  Inc. 
Armstrong  Steamship  Company.  Inc. 
Franklin  Steamship  Company,  Inc. 
Fulton  Steamship  Company,  Inc. 
Edison  Steamship  Company,  Inc. 
Whitney  Steamship  Company.  Inc. 
Lawrence  Steamship  Company,  Inc. 
Morse  Steamship  Company,  Inc. 
Cooper  Steamship  Company,  Inc. 
Goodyear  Steamship  Company.  Inc. 

American  and  these  10  companies 
own  11  vessels  which  operate  on  the 
Great  Lakes  as  follows: 
M/V  Indiana  Harbor 
M/V  Walter  J.  McCarthy,  Jr. 
M/V  St.  Clair 
M/V  American  Mariner 
M/V  H.  Lee  Wilson 
M/V  Charles  E.  Wilson 
M/V  Adam  E.  Comelius 
M/V  American  Republic 
M/V  Buffalo 
M/V  Sam  Uud 
STR  John  J.  Boland 

The  issue  of  section  805(a)  permission 
arises  from  a  reorganization  of  Lykes 
being  administered  by  the  United  States 
Bankruptcy  Court  for  the  Middle 
District  of  Florida,  Tampa  Division.  As 
part  of  that  reorganization,  Lykes  will 
become  a  subsidiary  of  one  of  its 
creditors.  Blue  Water  Associates,  L.P. 
(Blue  Water),  which  when  restructured 
at  the  time  of  the  closing,  will  itself 
become  a  subsidiary  of  GATX  Capital 
Corporation.  GATX  Capital  Corporation 
is  in  turn  owned  by  GATX  Corporation, 
which  owns  100  percent  of  the  stock  of 
American.  Because  of  these  ownership 
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amogBments,  Reorganized  Lykes  and 
American  may  become  "affiliates"  as 
that  term  is  used  in  section  805(a)  by 
virtue  of  their  ownership  by  a  common 
ultimate  parent  company. 

Lykes  indicates  that  although  section 
805(a]  requires  written  permission  from 
the  Secretary  before  ODS  may  be  paid 
to  a  contractor  affiUated  with  a  domestic 
operator,  that  section  also  includes  a 
"grandfather"  exception  that  modihes 
the  permission  requirement: 

Provided,  that  if  such  contractor  or 
other  person  above-described  or  a 
predecessor  in  interest  was  in  bona-fide 
operation  as  a  common  carrier  by  water 
in  the  domestic,  intercoastal.  or 
coastwise  trade  in  1935  over  the  route 
or  routes  or  in  the  trade  or  trades  for 
which  appUcation  is  made  and  has  so 
operated  since  that  time  or  if  engaged  in 
furriishing  seasonal  service  only,  was  in 
bona-fide  operation  in  1935  during  the 
season  ordinarily  covered  by  its 
operations,  except  in  either  event,  as  to 
interruptions  of  service  over  which  the 
applicant  or  its  predecessor  in  interest 
had  no  control,  the  Secretary  of 
Transportation  shall  grant  such 
permission  without  requiring  further 
proof  that  public  interest  and 
convenience  will  be  served  by  such 
operation,  and  without  further 
proceedings  as  to  the  competition  in 
such  route  or  trade.  (Emphasis  added) 

American  was  founded  in  1907  as  a 
vessel  owning  company.  The 
partnership  of  Boland  and  ComeUus 
acted  as  vessel  manager  for  the 
American  vessels.  American  has  owned 
vessels  in  continuous  seasonal  service 
in  the  Great  Lakes  trade  from  1907  until 
the  present,  hi  1966.  Amarican  was 
merged  with  Oswego  Shipping 
Corporation  to  form  Oswego  Steamship 
Company.  The  name  of  Oswego 
Steamship  Company  was  then 
immediately  changed  to  American.  No 
change  in  operations  or  customer 
relationships  occurred  at  that  time. 
Since  1966,  American  has  taken  over 
from  Boland  and  ComeUus  the  vessel 
management  tasks  originally  performed 
by  Boland  and  Cornelius.  Boland  and 
Cornelius  continues  to  exist  as  a 
separate  company  wholly  owned  by 
American,  but  its  remaining  functions 
are  largely  as  a  payroll  and  retirement 
fund  administrator. 

Lykes  contends  that  as  the  foregoing 
demonstrates,  American,  with  which 
Reorganized  Lykes  may  become 
affiliated  as  a  result  of  the 
Reorganization  Plan  in  the  bankruptcy 
case,  has  engaged  in  continuous 
seasonal  domestic  operations  in  the 
Great  Lakes  trade  since  1907,  and  the 
transaction  is  thus  covered  by  the 


grandfather  exception  to  section  805(a). 
Accordingly,  Lykes  believes  that 
Secretary  must  grant  this  request  for 
permission  without  further  proceedings. 

Lykes  concludes  that  because  the 
application  of  the  "grandfather" 
exemption  precludes  review  by  the 
Secretary  of  competition  and  public 
interest  issues,  there  is  no  requirement 
for  a  hearing  (because  only  competitors 
have  standing  to  challenge  requests), 
and  publication  of  notice  of  this  request 
can  and  must  be  waived  pursuant  to  46 
C.F.R.  380.5  and  the  final  sentence  of 
the  first  paragraph  of  section  805(a). 

Lykes  contends  that  this  (wrmission 
request  is  subject  to  the  grandfather 
exemption  and  therefore  must  be 
granted  without  further  analysis  of 
competition  or  public  interest  issues.  In 
the  interest  of  completeness,  however, 
Lykes  addresses  the  substantive  issues 
that  would  be  considered  in  the  absence 
of  the  applicable  exemption.  According 
to  Lykes,  pursuant  to  46  C.F.R.  380.4(6), 
the  substantive  issues  to  be  addressed 
by  the  Secretary  in  considering  a  section 
805(a)  permission  request  are  (i) 
whether  the  proposed  operations  would 
result  in  unfair  competition  to  parties 
operating  exclusively  in  the  coastwise 
or  intercoastal  trades  and  (ii)  whether 
such  operations  would  be  contrary  to 
the  objections  and  policies  of  the  Act. 
According  to  Lykes,  the  "affiliation" 
giving  rise  to  this  request  for  permission 
will  be  created  as  part  of  a  restructuring 
under  the  supervision  of  the  United 
States  Bankruptcy  Court.  Lykes  states 
that  the  operational  facts  of  this 
situation  should  be  distinguished  from 
the  more  common  section  805(a) 
situation  in  which  an  ODS  contractor 
wishes  to  directly  or  indirectly  establish 
a  domestic  service.  Here  the  domestic 
service  at  issue  has  been  provided  for 
some  ninety  yeara  by  a  company  that 
until  now  has  had  no  affiliation 
whatever  with  the  ODS  contractor,  and 
the  circumstances  giving  rise  to  the 
need  for  section  805(a)  permission  will 
have  absolutely  no  impact  on  the  way 
in  which  that  domestic  service  is 
provided. 

Lykes  and  American  currently  have 
no  operational  relationship  whatsoever. 
The  situation  will  continue  after 
approval  of  the  Reorganization  Plan  and 
acquisition  of  ownership  of  Lykes  by 
Blue  Water.  Reorganized  Lykes  will 
continue  as  the  ODS  contractor,  and 
American  will  not  be  involved  in  any 
way  in  Reorganized  Lykes'  operations. 
Reorganized  Lykes  and  American  will 
have  separate  management,  separate 
books,  and  separate  operational  staff, 
and  will  provide  geographically 
separate  services.  The  only  relationship 
between  the  companies  will  be  that  they 


will  have  common  ultimate  parent.  In 
the  case  of  Reorganized  Lykes,  that 
ultimate  parent  (GATX  Corporation)  is 
three  companies  "upstream"  in  the 
corporate  ownership  hierarchy. 
According  to  Lykes.  no  subsidy  paid  to 
Reorganized  Lykes  will  be  diverted 
directly  or  indirectly  to  American, 
nothing  in  American's  finances  or 
of>erations  will  change  as  a  result  of  the 
reorganization  and  there  will  be  no 
impact  on  any  competitor. 

Lykes  states  that  the  objects  amd 
policies  of  the  Act  include  maintenance 
of  a  U.S.-flag  merchant  marine  manned 
by  U.S.  personnel  and  maintenance  of  a 
fleet  capable  of  serving  as  a  naval  and 
mihtary  auxiliary  in  times  of  national 
emergency.  Lykes  believes  the  creation 
of  the  affiliation  here  involved  will  not 
contradict  any  of  the  objects  or  policies 
of  the  Act.  Lykes  contends  that  to  the 
contrary,  grant  of  the  requested 
permission  will  allow  Lykes' 
Reorganization  Plan  to  move  forward, 
thus  preserving  U.S.-flag  service  in  the 
U.S.  foreign  commerce  and  preserving 
jobs  for  U.S.  seamen  that  would 
otherwise  be  lost.  According  to  Lykes. 
approval  will  also  allow  Reorganized 
Lykes  to  make  its  vessels  available  to 
the  military  under  the  Maritime 
Security  Act  and  VISA  programs.  Lykes 
concludes  that  failure  to  grant  the 
permission,  on  the  other  hand,  would 
undermine  the  reorganization  being 
overseen  by  the  Bankruptcy  Court  and 
would  result  in  the  loss  of  U.S.-flag 
vessels  and  the  jobs  of  a  number  of  U.S. 
seamen.  Lykes  emphasizes  that  in  Ught 
of  these  realities,  the  objects  and 
policies  of  the  Act  clearly  require  that 
the  permission  request  be  granted. 

For  the  foregoing  reasons,  and  in  light 
of  the  degree  of  sefuration  between 
Reorganized  Lykes  and  American  and 
the  short  remaining  term  of  Lykes'  ODS 
contract,  Lykes  requests  that  the 
Secretary  issue  written  permission 
pursuant  to  section  805(a)  for 
Reorganized  Lykes  to  become  affiliated 
with  American.  Because  this  permission 
is  an  integral  part  of  the  Reorganization 
Plan  under  consideration  by  the 
Bankruptcy  Court,  Lykes  respectfully 
requests  that  its  application  be  given  the 
most  expeditious  possible  consideration 
and  that  written  permission  be  granted 
no  later  than  March  28. 1997. 

The  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm  or 
corporation  having  any  interest  (within 
the  meaning  of  section  805(a))  in  Lykes' 
request  and  desiring  to  submit 
comments  concerning  the  request  must 
by  5:00  PM  on  March  25,  1997.  file 
written  comments  in  triplicate  with  the 
Secretary,  Maritime  Administration, 


together  with  petition  for  leave  to 
intervene.  The  petition  shall  state 
clearly  and  concisely  the  grounds  of 
interest,  and  the  alleged  facts  relied  on 
for  relief. 

If  no  petition  for  leave  to  intervene  is 
received  within  the  specified  time  or  if 
it  is  determined  that  petitions  filed  do 
not  demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  actions  as 
may  be  deemed  appropriate. 

In  the  event  petitions  regarding  the 
relevant  section  805(a)  issues  are 
received  from  parties  with  standing  to 
be  heard,  a  hearing  will  be  held,  the 
purpose  of  which  will  be  to  receive 
evidence  under  section  805(a)  relative  to 
whether  the  proposed  operations  (a) 
could  result  in  unfair  competition  to 
any  person,  firm,  or  corporation 
operating  exclusively  in  the  coastwise 
or  intercoastal  service,  or  (b)  would  be 
prejudicial  to  the  objects  and  policy  of 
the  Act  relative  to  domestic  trade 
operations. 

(Catalog  of  Federal  Domestic  Assistance 
Prograni  No.  20.805  (Operating-Differential 
Subsidy).) 

By  Order  of  the  Maritime  Administrator. 

Dated:  March  17, 1997. 
Edmund  T.  Sommer.  fr.. 
Acting  Secretary. 
|FR  Doc.  97-7073  Filed  3-18-97;  8:45  am) 

BNJJNQ  COM  M10-t1-P 


DEPARTMENT  OF  THE  TREASURY 

Sut)mi8sk>n  for  OMB  Review; 
Comment  Request 

March  10, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calUng  the  'Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

U.S.  Custonu  Service  (CUS) 

OMB  Number:  1515-0109. 

Form  Number:  None. 

Type  o/fleyiew;  Extension. 

Title:  Proof  of  the  Use  for  Rates  of 
Duty  Dependent  on  Actual  Use. 

Description:  The  Proof  of  the  Use  for 
Rates  of  Duty  Dependent  on  Actual  Use 
declaration  is  needed  to  ensure  Customs 


control  over  merchandise  which  is  duty 
free.  The  declaration  shows  proof  of  use 
and  must  be  submitted  within  3  years  of 
the  date  of  entry  or  withdrawal  for 
consumption. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions.     • 

Estimated  Number  of  Respondents/ 
Recordkeepers:  700. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,025  hours. 

Clearance  Officer:  J.  Edga;-  Nichols 
(202)  927-1426.  U.S.  Customs  Service. 
Printing  and  Records  Management 
Branch,  Room  6216, 1301  Constitution 
Avenue,  N.W..  Washington.  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-6855  Filed  3-18-97;  8:45  ami 
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Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service 

aqenCY:  Department  Offices.  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
date  and  time  for  the  next  meeting  and 
the  agenda  for  consideration  by  the 
Committee. 

DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  Friday,  April  4. 1997  at 
8:30  a.m.  at  the  Rio  Rico  Resort  and 
Country  Club.  1069  Camina  Caralampi. 
Rio  Rico.  Arizona  85648  (Nogales  area), 
Tel.:  (520)  281-1901, 1-800-288-4746. 
The  duration  of  the  meeting  will  be 
approximately  four  hours.  The  precise 
meeting  room  can  be  ascertained  at  the 
Hotel  the  day  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  O'Connell,  Director,  Office  of 
Tariff  and  Trade  Affairs,  Office  of  the 
Under  Secretary  (Enforcement),  Room 
4004,  Department  of  the  Treasury,  1500 
Pennsylvania  Avenue.  N.W.. 
Washington,  D.C.  20220.  Tel.:  (202) 
622-0220. 

SUPPLBIBITARY  INFORMATION:  At  the 
April  4, 1997  session,  the  regular 
quarterly  meeting  of  the  Advisory 
Committee,  the  Committee  is  expected 
to  consider  the  agenda  items  listed 
below.  The  agenda  may  be  modified 
prior  to  the  meeting. 


1.  Review  of  issues  and  1997 
priorities  facing  Mexican  Customs.  The 
Honorable  Lie.  Luis  Manuel  Guierrez 
Levy.  Administrator  General  of 
Customs,  Ministry  of  Finance  and 
PubUc  Credit,  Republic  of  Mexico. 

2.  Review  of  international  efforts  to 
establish  model  best  practices  for 
national  customs  services. 

3.  The  International  Trade  Data 
System:  Where  does  it  stand? 

4.  Review  of  progress  in  international 
forums  to  harmonize  customs 
procedures.  The  meeting  is  open  to  the 
public;  however,  participation  in  the 
Committee's  deliberations  is  limited  to 
Committee  members  and  Customs  and 
Treasury  Department  staff.  A  person 
other  than  an  Advisory  Committee 
member  who  wished  to  attend  the 
meeting,  should  give  advance  notice  by 
contacting  Theresa  Manring  at  (202) 
622-0220  no  later  than  March  28.  1997. 

Dated:  March  14,  1997. 
Dennis  M.  O'Connell, 

Acting  Deputy  Assistant  Secretary 
(Regulatory,  Tariff  and  Trade  Enforcement). 
(FR  Doc.  97-6936  Filed  3-18-97;  8:45  am) 

BtLUNQ  CODE  4t10-4S-M 


Office  of  Thrift  Supervision 

[AC-6;  GTS  Nos.  H-2666  and  2311] 

Heartland  Community  Banit,  Camden, 
Arkansas;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  March 
11,  1997,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Heartland  Community 
Bank,  Camdei^,  Arkansas,  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Dissemination  Branch, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W..  Washington,  D.C.  20552, 
and  the  Midwest  Regional  Office,  Office 
of  Thrift  Supervision,  122  W.  )ohn 
Carpenter  Freeway,  Suite  600,  frving, 
Texas  75039-2010. 

Dated:  March  13. 1997. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliingtpii. 
Corporate  Secretary. 

(FR  Doc.  97-6854  Filed  3-18-97;  8:45  am) 
HLUNO  COM  •TW-ei-M 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Wage  Committee,  Notice  of  Meetings 

The  Department  of  Veterans  Affairs 
(VA).  in  accordance  with  Pub.  L.  92- 
463,  gives  notice  that  meetings  of  the 
VA  Wage  Committee  will  be  held  on: 
Wednesday,  April  9.  1997,  at  2:00  p.m. 
Wednesday,  April  23,  1997,  at  2:00  p.m. 
Wednesday,  May  21,  1997.  at  2:00  p.m. 
Wednesday.  June  4,  1997.  at  2:00  p.m. 
Wednesday,  June  18.  1997.  at  2:00  p.m. 

The  meetings  will  be  held  in  Room 
246.  Department  of  Veterans  Affairs 
Central  Office.  810  Vermont  Avenue. 
NW.  Washington.  DC  20420. 

The  Committee's  purpose  is  to  advise 
the  Under  Secretary  for  Health  on  the 


development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-coUarJ  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendations.  stati.stical 
analyses,  and  praposed  wage  schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  becau.se  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Department  of  Veterans  Affairs  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
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accordance  with  subsection  10(d)  of 
Pub.  L.  92-463.  as  amended  by  Pub.  L. 
94-409.  and  5  U.S.C.  552b(c)(2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson,  VA  Wage  Committee 
(05).  810  Vermont  Avenue.  NW, 
Washington.  DC  20420. 

Dated:  March  11. 1997. 

By  Direction  of  the  Secretary. 
He3rward  Bannister, 
Committee  Management  Officer. 
|FR  Doc.  97-6838  Filed  3-18-97;  8:45  ami 
BiUMQOOOE  S320-01-M 
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This  section  of  \he  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
publistied  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  Ttiese  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodWt  No.  ER97-828-000] 

Resource  Energy  Services  Company, 
UC;  Notice  of  Issuance  of  Order 

Correction 

In  notice  document  97-3760, 
beginning  on  page  6964,  in  the  issue  of 
Friday,  February  14, 1997,  make  the 
following  corrections. 

1.  On  page  6964,  in  the  first  column, 
in  the  second  document,  in.  the  second 
hne  of  the  title.  "LIC"  should  read 

•LLC". 

2.  On  the  same  page,  same  column, 
same  document,  in  the  first  paragraph, 
in  the  second  line,  "LIC"  should  read 

'LLC". 

WUMQ  CODE  1S06-01-O 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  611  and  615 
RIN3052-AB61 

Organization  and  Functions;  Privacy 
Act  Regulations;  Organization;  Loan 
Policies  artd  Operations;  Funding  and 
Fiscal  Affairs,  Loan  Policies  and 
Operations,  and  Funding  Operations; 
General  Provisions;  Definitions 

Correction 

In  rule  document  96-32309  beginning 
on  page  67181  in  the  issue  of  Friday, 


December  20, 1996,  make  the  following 
corrections: 

S  611.1135    [Corrected] 

1.  On  page  67185,  in  the  third 
column,  in  §  611.1135(b)(1),  in  the 
second  line,  "organizating"  should  read 
"organizing". 

§615.5280    [Conectad] 

2.  On  page  67187,  in  the  third 
column,  in  S  615.5280(a),  in  the  fourth 
line,  after  "land"  insert  "bank". 

3.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in  the  fifth 
line,  "agriculture"  should  read 
"agricultural". 

BILLMG  CODE  1S0»«14> 


NUCLEAR  REGULATORY  ^ 

COMMISSION 

[Docket  Nos.  50-413  and  5(M14] 

Dulce  Power  Company,  et  al.;  Notice  of 
consideration  of  Isuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

Correction 

In  notice  document  97-6343 
beginning  on  page  11931  in  the  issue  of 
Thursday,  March  13, 1997,  make  the 
following  correction: 

On  page  11932,  in  the  third  column, 
in  the  third  full  paragraph,  in  the  first 
line,  "March  14, 1997"  should  read 
"April  14, 1997". 

MLUNQCOOE  1806-01-0 


OFFICE  OF  GOVERNMENT  ETHICS 
5CFRPart2638 

n«i  3200-AA07 

Executive  Agerwy  Ettiics  Training 
Program  Regulation  Amendments 

Correction 

In  rule  document  97-6160  begiiming 
on  page  11307  in  the  issue  of 
Wednesday,  March  12, 1997  make  the 
following  corrections. 

On  page  11307,  in  the  second  column, 
in  the  DATES  section  the  effective  date  is 
corrected  to  read  June  10, 1997.  This 
corrected  date  should  also  appear  on 
page  11308,  in  the  first  colimm,  page 
11309,  in  the  second  column,  and  on 
page  11311,  in  the  second  column. 

BOJJNQ  OOOC  150041-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  242 

[Release  Noa.  33-7400;  34-38363;  10- 
22540;  Intemattonal  Series  neloaie  No. 
1061;  FHa  No.  S7-1 1-061 

RIN  3235-nAF54 

Anti  Manipulation  Rules  CoiKeming 
Securities  Offerings;  Corrections 

Correction 

In  rule  document  97-5837,  in  the 
issue  of  Wednesday,  March  12, 1997, 
make  the  following  correction: 

§242.104    [Corractad] 

On  page  11323.  in  the  second  column, 
in  amendatory  instruction  13.,  in  the 
second  line,  "(j)(2)(i)"  should  read 
"(f)(2)(i)". 

BIUJNG  CODE  1tOfr«1-0 
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Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Parts  401,  et  al. 
Commercial  Space  Transportation 
Licensing  Regulations;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  401, 411. 413, 415  and 
417 

IDoclwt  ^k>.  28861;  Notice  Na  97-2  ] 

RIN  2120-AFM 

Commercial  Space  Transportation 
Licensing  Regulations 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  OfTice  of  the  Associate 
Administrator  for  Commercial  Space 
Transportation  (the  Office)  of  the 
Federal  Aviation  Administration, 
Department  of  Transportation  (DOT)  is 
proposing  to  amend  the  licensing 
regulations  for  launching  commercial 
launch  vehicles.  The  Office  proposes  to 
amend  its  licensing  regulations  in  order 
to  clarify  its  license  application  process 
for  launch  vehicles  launching  from 
federal  launch  ranges.  The  proposed 
regulations  are  intended  to  provide 
applicants  and  licensees  greater 
speciHcity  and  clarity  regarding  the 
scope  of  a  license,  and  regarding 
licensing  requirements  and  criteria. 

DATES:  Comments  must  be  received  on 
or  before  May  19.  1997. 

AOORESSeS:  An  original  and  four  copies 
of  conunents  on  this  NPRM  should  be 
addressed  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200).  Docket  No.  28851.  800 
bidependence  Avenue.  SW., 
Washington,  DC  20591.  Comments  may 
also  be  sent  electronically  to  the  Rules 
Docket  by  using  the  following  internet 
address:  npnncmt@mail.hq.faa.gov. 
Comments  may  be  examined  in  the 
Rules  Docket  in  Room  91 5G  on 
weekdays  between  8:30  a.m.  and  5:00 
p.m.,  except  federal  holidays. 

FOR  FURTHER  INFORMATKM  COMTACT:  J. 
Randall  Repcheck,  Licensing  and  Safiety 
Division.  (AST-200),  Associate 
Administrator  for  Commercial  Space 
Transportation,  Federal  Aviation 
Administration,  DOT,  Room  5402a,  400 
Seventh  Street,  Washington,  DC  20590; 
telephone  (202)  366-2258;  or  Laura 
Montgomery,  Office  of  the  Chief 
Counsel,  (AGC-200).  Federal  Aviation 
Administration,  DOT,  Room  10424,  400 
Seventh  Street,  Washington,  DC  20590; 
telephone  (202)  366-9305. 


SUPPLEMENTARY  INFORMATK3N: 
Availability  of  NPRM:  Any  person  may 
obtain  a  copy  of  this  NPRM  by 
submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Rulemaking.  800  Independence  Avenue 
SW.,  Washington.  DC  20591,  or  by 
calling  (202)  267-9677. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  FAA  NPRMs  should 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
appUcation  procedures. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic  bulletin 
board  service  (telephone  202-512- 
1661).  hitemet  users  may  reach  the 
FAA's  web  page  at  http://www.faa.gov 
or  the  Federal  Register's  webpage  at 
http://www.access.gpo.gov/su— -docs  for 
access  to  recently  published  rulemaking 
doctunents. 

L  Introduction 

By  this  Notice  of  Proposed 
Rulemaking  (Notice  or  NPRM),  the 
Office  proposes  to  clarify  license 
application  procedures  and 
requirements  for  conducting 
commercial  space  launches.  This  Notice 
provides  information  regarding  the 
scope  of  a  launch  Ucense  with  respect 
to  expendable  launch  vehicles  (ELVs) 
launching  from  federal  launch  ranges, 
the  criteria  for  obtaining  a  license,  and 
the  underlying  safety  rationale  for  the 
Office's  launch  licensing  regime. 

n.  Background 

The  Commercial  Space  Launch  Act  of 
1984,  as  codified  at  49  U.S.C.  Subtitle 
IX — Commercial  Space  Transportation, 
ch.  701,  Commercial  Space  Launch 
Activities,  49  U.S.C.  70101-70119  (1994) 
(the  Act),  authorizes  the  Secretary  of 
Transportation  to  oversee,  license  and 
regulate  commercial  launch  activities 
and  the  operation  of  launch  sites  as 
carried  out  by  U.S.  citizens  or  within 
the  United  States  49  U.S.C.  70104. 
70105.  The  Act  directs  the  Secretary  to 
exercise  this  responsibility  consistent 
with  public  health  and  safety,  safety  of 
property,  and  the  national  security  and 
foreign  policy  interests  of  the  United 
States.  49  U.S.C.  70105.  The  Office 
carries  out  the  Secretary's 
responsibilities  for  licensing  launches 
and  the  operation  of  launch  sites,  and 
for  encouraging,  facilitating  and 


promoting  commercial  space  launches 
by  the  private  sector.  49  U.S.C.  §  70103. 
Prior  to  November  15,  1995,  the 
Secretary's  responsibilities  were 
implemented  by  the  Office  of 
Commercial  Space  Transportation, 
which  was  located  within  the  Office  of 
the  Secretary  in  the  Department  of 
Transportation.  Now,  the  Associate 
Administrator  for  Commercial  Space 
Transportation  is  part  of  DOT's  Federal 
Aviation  Administration.  When  this 
administrative  change  was  effected,  the 
Secretary  delegated  this  authority  to  the 
Administrator  of  the  Federal  Aviation 
Administration,  and  the  Administrator 
redelegated  this  authority  to  the 
Associate  Administrator. 

On  August  4. 1994,  President  Clinton 
aimounced  a  new  National  Space 
Transportation  Policy  reaffirming  the 
government's  commitment  to  the 
commercial  space  transportation 
industry  and  the  critical  role  of  the 
Dep>artment  of  Transportation  in 
encouraging  and  facilitating  private 
sector  launch  activities.  The  Office's 
proposed  rules,  by  offering  greater 
specificity  and  certainty  regarding 
licensing  requirements  and  the  scope  of 
a  license,  should  assist  the  launch 
industry  in  its  business  and  operational 
planning.  This  will  facilitate  the  private 
sector's  launch  activities  by  increasing 
certainty  and  by  easing  its  regulatory 
burden. 

A.  Background  on  the  Office's 
Commercial  Launch  Licensing 

The  Office  licenses  commercial 
launches  and  the  commercial  operation 
of  launch  sites  in  accordance  with  14 
CFR  Ch.  m.  hi  April  1988,  when  the 
Office  first  issued  final  rules,  no 
commercial  launches  had  yet  taken 
place.  Accordingly,  the  Office 
established  a  flexible  regime  intended  to 
be  responsive  to  an  emerging  industry 
while  at  the  same  time  ensuring  public 
safety.  The  Office  noted  that  it  would 
"continue  to  evaluate  and,  when 
necessary,  reshape  its  program  in 
response  to  growth,  innovation  and 
diversity  in  this  critically  important 
industry."  Commercial  Space 
Transportation;  Licensing  Regulations, 
53  FR  11004, 11006  (1988).  Under  the 
1988  regulations  the  Office 
implemented  a  case-by-case  approach  to 
evaluate  launch  license  applications. 
All  commercial  launches  at  the  time 
took  place  from  federal  launch  ranges. 
In  conjunction  with  information 
guidelines  describing  the  Office's 
application  process,  the  Office's 
regulations  reflected  the  intent  of 
Congress  that  the  Office  evaluate  the 
policy  aspects  and  safety  of  a  proposed 
launch.  The  Office  followed  a  case-by- 


case  approach  to  performing  these 
reviews,  tailoring  its  information 
requests  to  the  specifics  of  a  given 
launch  proposal. 

Since  then,  the  Office  has  taken 
further  steps  designed  to  simplify  the 
licensing  process  for  launch  operators 
with  established  safety  records.  For 
example,  before  issuing  its  final  rules  in 
1988,  the  Office  issued  interim 
regulations,  in  which  it  had 
contemplated  the  possibility  that  "one 
license  could  cover  a  specified  series  of 
launches  where  the  same  safety 
resources  [would]  support  identical  or 
similar  missions."  Commercial  Space 
Transportation;  Licensing  Regulations; 
Interim  Final  Rule  and  Request  for 
Comments,  51  FR  6870.  6872  (1986). 

In  1991,  the  Office  implemented  this 
option  by  instituting  a  launch  operator 
license  for  similar  launches  carried  out 
by  a  single  licensee.  The  laimch 
operator  license  currently  authorizes  a 
licensee  to  conduct  any  number  of 
launches  within  defined  parameters 
over  the  course  of  a  two  year  period. 
The  Office  has  continued  to  apply  a 
case-by-case  analysis  to  licenses 
authorizing  a  single  launch  or  to 
licenses  authorizing  a  set  of  specific 
launches. 

The  Office,  in  accordance  with  49 
U.S.C.  70112,  imposes  financial 
responsibility  requirements  on  a 
licensee,  commensurate  with  the  sco]>e 
of  the  license,  pursuant  to  which  a 
licensee  is  required  either  to  purchase 
insurance  to  protect  launch  participants 
in  the  event  of  claims  by  third  parties 
and  to  protect  against  damage  to 
government  property,  or  to  otherwise 
demonstrate  financial  responsibiUty.  In 
the  event  that  there  were  a  launch 
accident  and  third  party  claims  arising 
out  of  that  launch  exceeded  the 
financial  responsibility  required  by  the 
Office,  the  Act  contains  procedures 
through  which  the  government  of  the 
United  States  may  pay  those  excess 
claims  up  to  a  statutory  ceiling.  See  49 
U.S.C.  70113.  The  possible  payment  of 
excess  claims  by  the  government  for 
damages  related  to  a  particular  launch  is 
commonly  referred  to,  albeit 
erroneously,  as  "indemnification"  of  the 
launch  industry.  The  payment  of  excess 
claims  constitutes,  in  fact,  only  a 
provisional  agreement  by  the 
government  of  the  United  States  subject 
to  conditions,  including  Congressional 
appropriation  of  funds. 

In  order  to  enhance  the  Office's 
communications  with  the  public,  the 
Office  developed  an  internet-based 
information  system  which  provides  the 
public  with  electronic  access  to  the 
Office.  The  system  provides  on-line 
information  to  interested  parties,  and 


allows  applicants,  through  a  secure 
portion  of  the  system,  to  submit 
applications  and  related  documents 
electronically  and  to  check  the  status  of 
applications  and  licenses.  The  system 
currently  contains  a  limited  amount  of 
information,  but  includes  schedules  of 
upcoming  commercial  launches,  the 
Office's  regulations,  guidance 
dociunents,  and  research  studies.  The 
address  is:  http://www.dot.gov/faa/cst/. 

B.  Growth  and  Current  Status  of  Launch 
Industry 

The  number  of  commercial  space 
launches  has  increased  over  the  years 
since  the  first  licensed  commercial 
launch  in  1989.  As  of  February  21, 1996, 
fifty-seven  licensed  laimches  have  taken 
place  from  five  different  federal  launch 
ranges.  Launch  vehicles  have  included 
traditional  orbital  launch  vehicles  such 
as  the  Atlas,  Titan  and  Delta,  as  well  as 
suborbital  vehicles  such  as  the  Starfire. 
New  vehicles  using  traditional  launch 
techniques  include  the  Lockheed  Martin 
Launch  Vehicle  (LMLVl)  and 
Conestoga.  Unique  vehicles  such  as  the 
Pegasus  are  also  included  in  this  count. 

New  concepts  for  launch  vehicles  are 
proposed  every  year.  For  example,  the 
Pegasus  air-launched  rocket  has  been 
developed  since  the  passage  of  the  Act. 
On  the  horizon  are  sea-launched 
rockets,  balloon-launched  rockets,  and 
partially  reusable  single-stage-to-orbit 
vehicles.  McDonnell  Douglas  is 
developing  the  Delta  III,  the  next  in  the 
Delta  family  of  launch  vehicles.  Several 
companies  are  participating  in 
partnership  with  the  National 
Aeronautics  and  Space  Administration 
(NASA)  to  develop  the  DC-XA  and  X-33 
launch  vehicles  incorporating  reusable 
and  single-stage-to-orbit  technology. 

Currently,  commercial  launches  take 
place  from  federal  launch  ranges 
operated  by  the  Department  of  Defense 
and  NASA.  Laimch  operators  bring 
launch  vehicles  to  federal  ranges  such 
as  Cape  Canaveral  Air  Station, 
Vandenberg  Air  Force  Base,  White 
Sands  Missile  Range  or  Wallops  Flight 
FaciUty  for  launch.  A  launch  operator 
obtains  a  number  of  services  from  a 
federal  range,  including  radar,  tracking 
and  telemetry,  flight  termination  and 
other  launch  services.  Pursuant  to  an 
agreement  between  the  federal  range 
and  the  launch  operator,  the  federal 
range  has  final  authority  over  decisions 
regarding  whether  to  allow  a  laimch  to 
proceed.  A  federal  range  operates 
pursuant  to  its  own  internal  rules  and 
procedures,  and  the  launch  operator 
must  comply  with  those  rules  and 
procedures. 

The  U.S.  commercial  space 
transportation  industry  faces  strong 


international  competition.  Ariane,  the 
European  launch  vehicle,  continues  to 
be  the  market  leader,  with  other 
competition  coming  from  China,  Russia, 
and  Ukraine.  The  U.S.  industry  still 
obtains  a  significant  percentage  of 
launch  contracts,  and  approximately 
thirty  commercial  launches  are  planned 
within  the  next  three  years. 

Additionally,  U.S.  participation  in 
international  ventures  is  increasing.  For 
example.  International  Launch  Services 
(ILS),  comprised  of  Lockheed  Martin 
Corporation,  IGurunichev  Enterprise  and 
NPO  Energia,  markets  Russia's  Proton 
rockets  and  the  U.S.  Atlas.  Another 
partnership.  Sea  Launch  Limited 
Partnership  (Sea  Launch),  involves 
Boeing  Commercial  Space  Company, 
S.P.  Korolev  Rocket  and  Space 
Corporation  Energia,  KB  Yuzhnoye  and 
PO  Yuzhnoye  Mashinostroitelny  Zavod, 
and  Kvaemer  Moss  Technologies  a.s., 
which  are  U.S.,  Russian,  Ukrainian  and 
Norwegian  companies,  respectively.  Sea 
Launch  plans  to  launch  commercial 
rockets  from  a  modified  oil  rig  located 
in  the  Pacific  Ocean. 

C.  Current  Proposal  to  Revise  Licensing 
Rules 

With  six  years  of  experience  in 
regulating  the  commercial  launch 
industry,  the  Office  initiated  a  process 
for  standardizing  its  licensing 
regulations.  Originally,  when  the  Office 
first  initiated  its  licensing  program,  the 
Office  did  not  possess  standardized 
rules  or  requirements.  Accordingly,  it 
evaluated  each  application  individually 
to  ensure  that  a  proposed  launch  would 
not  jeopardize  public  health  and  safiety, 
the  safety  of  property,  U.S.  national 
security  or  foreign  policy  interests  or 
international  obligations  of  the  United 
States.  Over  the  course  of  time,  and  with 
the  input  of  licensees  and  federal 
laimch  ranges,  the  Office  has  evolved  a 
standardized  approach  to  Ucensing 
launches  from  federal  launch  ranges. 
Accordingly,  the  Office  now  proposes  to 
implement  that  approach  through 
revisions  to  its  regulations. 

On  October  13, 1994,  in  anticipation 
of  issuing  a  notice  of  proposed 
rulemaiung,  the  Office  announced  that  it 
was  holding  a  public  meeting  to  obtain 
industry's  views  to  assist  the  Office  in 
developing  an  NPRM  addressing 
specific  requirements  for  launch  and 
launch  site  operator  licenses.  Notice  of 
PubUc  Meeting,  59  FR  52020  (1994). 
The  Office  stated  that  it  would 
streamline  its  launch  licensing  process 
by  standardizing  requirements  and  by 
codifying  certain  information 
requirements  in  its  regulations.  Id.  The 
Office  also  advised  the  public  that  it 
would  promulgate  rules  concerning 
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licensing  the  operation  of  a  launch  site. 
Id.  Recently,  the  Office  has  been  advised 
of  a  number  of  proposals  for  commercial 
operation  of  a  launch  site.  The  Office 
proposes  to  implement  rules  of  general 
applicability  for  launch  site  operation 
through  an  additional  notice  of 
proposed  rulemaking  in  order  to  foster 
certainty  for  this  new  industry  as  well. 
Id. 

The  public  meeting  took  place  on 
October  27,  and  28,  1994,  and  was 
attended  by  representatives  of  the 
commercial  launch  industry,  payload 
companies,  prospective  commercial 
launch  site  operators,  interested 
government  agencies  and  the  public. 
Comments  received  at  the  meeting  and 
in  subsequent  written  submissions  to 
the  docket  proved  informative  and 
helpful.  Public  meeting  participants 
expressed  views  on  a  number  of  topics, 
including  the  appropriate  scope  of  a 
launch  license  and  whether  Office 
oversight  duplicates  that  of  the  federal 
ranges.  Comments  on  the  nature  of  a 
safety  review  were  directed  for  the  most 
part  to  proposed  new  vehicle  systems 
such  as  reusable  and  single-stage-to- 
orbit  vehicles.  Prospective  launch  site 
operators  expressed  their  interest  in  a 
flexible  licensing  program,  and 
addressed  some  of  the  particulars  of  risk 
management. 

After  the  meeting,  participants  took 
advantage  of  the  opportunity  to  submit 
written  comments.  A  total  of  thirteen 
written  comments  were  received  from  a 
broad  spectrum  of  the  aerospace 
industry,  including  launch  services 
providers  such  as  Lockheed  Martin, 
McDonnell  Douglas  and  Orbital 
Sciences,  and  from  prospective  site 
operators  such  as  Alaska  Aerospace 
Dievelopment  Corporation,  Spaceport 
Florida  Authority  and  the  Western 
Commercial  Space  Center.  The  topics 
focussed  mainly  on  integration  of 
federal  ranges  into  the  licensing  process, 
the  scope  of  launch  and  site  licenses, 
and  the  relationship  between  site 
operators  and  launch  operators.  The 
ideas  expressed  were  consistent  with 
those  voiced  at  the  public  meeting, 
including  the  desire  for  a  flexible 
regulatory  regime,  performance 
standards  rather  than  design  standards, 
and  a  strong  interest  in  avoiding 
overlapping  or  conflicting  government 
requirements. 

D.  Subsequent  Changes  to  the  Office's 
Rules 

The  Office's  regulatory  agenda 
includes  other  issues  as  well  as  the 
launch  licensing  rule  amendments 
proposed  in  this  Notice.  The  first  phase 
of  the  Office's  agenda  addresses 
industry's  two  most  pressing  needs:  the 
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Office's  financial  responsibility 
requirements,  which  are  addressed  in  a 
separate,  notice  of  proposed  rulemaking, 
and  standardization  of  the  Office's 
licensing  requirements  for  launches 
from  federal  launch  ranges.  This  Notice 
proposes  to  codify  the  Office's  current 
launch  licensing  program,  and  to  clarify 
how  federally  operated  launch  site 
services  and  approval  processes  fit 
within  the  Office's  licensing  regime. 

Future  efforts  will  address  other 
issues.  The  Office  is  aware  that 
enterprises  contemplating  international 
ventures  are  interested  in  determining 
when  a  license  is  required.  For  example, 
if  a  U.S.  citizen  plans  to  launch  from  a 
foreign  country,  the  Act  requires  that 
the  U.S.  citizen  obtain  a  license  to  do  so. 
If  a  U.S.  citizen  is  conducting  the 
launch  in  conjunction  with  a  foreign 
entity,  when  does  the  involvement  of 
the  U.S.  citizen  reach  the  point  that  the 
U.S.  citizen  should  be  considered  to  be 
launching  the  launch  vehicle?  Must  the 
U.S.  launch  operator  have  the  right  to 
make  the  lift-off  decision  or  have 
control  over  the  flight  termination 
system  before  the  Office  considers  the 
U.S.  company  to  be  launching  the 
launch  vehicle?  Must  the  U.S.  company 
participate  in  the  manufacture  or 
integration  of  the  launch  vehicle?  Must 
the  U.S.  company  possess  the  ability  to 
impose  requirements  on  the  operator  of 
the  launch  site?  If  the  launch  site 
operator  is  a  foreign  government  does 
that  divest  the  U.S.  citizen  of  control 
over  its  launch  to  the  extent  that  it 
cannot  be  said  to  be  conducting  the 
launch? 

To  date,  the  Office  has  not  received 
concrete  proposals  on  these  issues,  but 
has  instead  dealt  only  with  the 
paradigm  situation  of  launch  frt)m  a 
federally  owned  and  operated  range. 
There,  the  launch  operator  provides  a 
launch  vehicle,  integrates  the  vehicle 
and  payload.  and  prepares  for  launch. 
Although  the  federal  range  has  final 
authority  over  whether  flight  may  occur, 
the  launch  operator  has  the  final 
decision  over  whether  to  commit  to 
ffight.  As  the  Office  has  interpreted  its 
responsibilities  to  date,  this 
combination  of  activities  and 
responsibihties  amounts  to  the  launch 
of  a  laimch  vehicle  by  the  launch 
operator.  Some  or  all  of  the  activities 
which  provide  a  basis  for  this 
conclusion  may  be  necessary  for  the 
Office  to  make  a  determination  that  a 
launch  operator  is  conducting  a  launch. 
Which  specific  activities  are  considered 
necessary  elements  of  the  conduct  of  a 
launch  and  which  are  not  is  a  question 
the  Office  has  yet  to  confront  in  the 
context  of  foreign  involvement. 


The  Office  expects  that  the  issue  will 
arise  not  only  in  the  international 
context  but  also  in  the  context  of 
launches  occurring  from  commercial 
launch  sites.  The  Office's  initial  view  is 
that  it  does  not  want  to  com(>el  the 
formation  of  business  ventures  in 
particular  ways  or  distort  business 
decisions  by  issuing  rules  regarding 
hypothetical  situations,  and  will  make 
decisions  only  on  the  basis  of  facts 
before  it.  The  Office  would,  however,  be 
interested  in  receiving  additional 
information  or  opinions  on  this  issue. 

The  Office  will  also  propose  rules 
regarding  licensing  the  operation  of  a 
launch  site  not  operated  by  a  federal 
launch  range.  The  Office  is  conducting 
research  on  safety  standards  to  govern 
the  operation  of  a  launch  site.  It  is  also 
analyzing  the  question  of  who  requires 
a  license  to  operate  a  launch  site  either 
at  or  near  a  federal  launch  range  or  at 
a  location  not  associated  with  federal 
operations. 

The  commercial  launch  industry  has 
recently  begun  work  on  the 
development  of  reusable  components  or 
launch  vehicles,  although  none  are 
commercially  available  yet,  and  no 
applications  to  launch  a  reusable  launch 
vehicle  have  been  filed.  In  anticipation 
of  future  commercial  development,  and 
in  order  to  develop  standards  in  this 
area,  the  Office  has  begun  a  research 
program  to  develop  safety  regulations 
and  standards.  Until  such  safety 
standards  and  regulations  are 
developed,  the  Office  recognizes  that 
licensing  of  reusable  launch  vehicles 
would  be  conducted  on  a  case  by  case 
basis.  The  Office's  recent  move  to  the 
FAA  should  provide  access  to  helpful 
"lessons  learned"  horn  regulation  of 
aircraft.  In  the  meantime,  an  applicant 
for  a  license  to  launch  a  reusable  launch 
vehicle  may  rely  upon  parts  413  and 
415  to  the  extent  applicable. 

The  Office  will  address  other  issues  in 
future  rulemakings  as  well.  The  Office 
intends  to  update  its  administrative 
procedures  and  will  institute  new  rules 
regarding  compliance  monitoring, 
enforcement,  and  irivestigation 
procedures.  It  also  plans  to  update  the 
amateur  rocket  exemption.  In  the  longer 
term,  the  Office  is  also  actively 
pursuing,  through  research  and 
coordination  with  industry  and  other 
government  agencies,  regulatory 
concepts  for  reusable  and  single-stage- 
to-orbit  vehicles. 

m.  Launch  License 

The  proposed  changes  to  the  launch 
licensing  regulations  address  licensing 
requirements,  including  payload 
determinations  and  policy  reviews,  and 
information  required  frtim  applicants 


proposing  to  launch  vehicles  employing 
established  technology  and  procedures 
from  federal  launch  ranges.  It  is  this 
segment  of  the  industry  with  which  the 
Office  has  the  greatest  experience  and 
which  has  the  most  immediate  need  for 
greater  specificity.  The  Office  intends  at 
this  time  to  formalize  its  practice  of 
issuing  two  different  types  of  launch 
licenses,  the  launch  operator  license 
pursuant  to  which  a  licensee  may 
perform  any  launches  that  fall  within 
broad  parameters  as  described  in  its 
license,  and  the  launch-specific  license, 
which  allows  a  licensee  to  conduct  only 
those  launches  enumerated  in  the 
license.  The  Office  also  intends  to 
advise  the  industry  of  a  proposed 
change  in  the  Office's  interpretation  of 
the  definition  of  "launch"  and  thus  of 
the  scope  of  a  launch  license. 

A.  Scope  of  Launch  License  and 
Definition  of  "Launch" 

The  Act  requires  a  launch  operator  to 
obtain  a  license  for  the  launch  of  a 
launch  vehicle.  Accordingly,  the 
definition  of  "launch"  reveals  the  scope 
of  a  launch  license.  Greater  certainty 
regarding  this  definition  will  allow 
licensees  to  plan  better  regarding  a 
number  of  issues.  Because  the  Office's 
financial  responsibility  requirements 
and  eligibility  for  payment  by  the 
United  States  of  excess  claims  for 
liability  for  damages  to  third  parties  are 
coextensive  with  licensed  activities, 
knowledge  of  the  scope  of  a  license 
allows  a  licensee  to  manage  its  risks 
appropriately  and  to  make  its  own 
provisions  for  financial  responsibility  or 
insurance  cover^e  in  addition  to  that 
required  under  the  statute. 

The  Office's  licensing  authority 
derives  from  the  Act.  which  states  that 
a  license  is  required  "to  launch  a  launch 
vehicle."  49  U.S.C.  70104(a).  The  Act 
defines  "launch"  as  "to  place  or  try  to 
place  a  launch  vehicle  and  any 
payload — (A)  in  a  suborbital  trajectory; 
(B)  in  Earth  orbit  in  outer  space;  or  (C) 
otherwise  in  outer  space."  49  U.S.C. 
70102(3).  The  word  "launch"  is 
commonly  understood  to  mean  ignition, 
lift-off  and  flight  of  a  launch  vehicle,  as 
well  as,  perhaps,  certain  immediately 
preliminary  activities  such  as 
countdown  and  other  final  steps 
necessary  to  effectuate  flight. 

The  Act  does  not  provide  for  the 
licensing  of  all  pre-launch  activities. 
That  the  Act  addresses  pre-launch 
activities  without  mandating  that  they 
be  licensed  indicates  that  the  statute  did 
not  contemplate  licensing  all  pre-launch 
ground  operations.  For  example,  the  Act 
discusses  pre-launch  activities  in  its 
definition  of  "launch  services."  See  49 
U.S.C.  70102(5).  "Launch  services  " 


mean  "(A)  activities  involved  in  the 
preparation  of  a  launch  vehicle  and 
payload  for  launch;  and  (B)  the  conduct 
of  a  launch."  Id.  The  Act  does  not 
require,  however,  a  license  to  provide 
launch  services.  The  Act  treats  as 
distinct  activities  the  preparation  of  a 
launch  vehicle  for  launch  and  the 
conduct  of  a  launch,  but  provides  for 
the  licensing  of  only  the  latter  of  those 
activities.  Likewise  significant  is  that 
preparatory  activities  described  in  the 
Act's  "launch  services"  definition  do 
not  also  appear  within  the  Act's 
definition  of  "launch." 

The  Office's  current  practice  of 
licensing  site  operations  associated  with 
the  conduct  of  a  launch,  commonly 
referred  to  as  "gate  to  gate,"  is  to  license 
all  commercial,  launch  related  activities 
by  a  launch  operator  operating  within 
the  gates  of  a  federal  range.  Under  this 
view,  a  launch  operator's  operations  are 
licensed,  even  if  ignition  and  flight  are 
not  imminent  and  even  if  the  launch 
vehicle  itself  is  not  present  at  the  range. 

"Gate  to  gate"  evolved  out  of  an 
industry  desire  for  broad  license 
coverage.  Launch  licensees  requested 
some  pre-flight  coverage,  and  the 
question  arose  as  to  when  that  coverage 
began.  The  Commercial  Space 
Transportation  Advisory  Committee 
(COMSTAC),  which  is  composed  of 
industry  and  public  interest 
representatives,  has  historically  advised 
the  Secretary  of  Transportation  that  pre- 
flight  activities  should  be  eligible  for 
indemnification  because  the  risks  could 
well  exceed  available  private  insurance. 
As  is  evident  from  testimony  by  the 
Director  of  the  Office  to  Congress  in 
March  1990,  COMSTAC  recommended 
as  early  as  April  1989,  that  a  licensee's 
insurance  requirements  cover  third 
party  claims  from  the  time  the  licensee 
enters  the  federal  range  to  conduct 
authorized  launch  activities.  In 
September  1992.  COMSTAC  reaffirmed 
this  view  when  it  adopted  the 
recommendation  of  its  Risk 
Management  Working  Group  regarding 
the  scope  of  a  launch  license.  The 
working  group  recommended  that  the 
Office's  licensing  authority  "applies 
without  limitation  to  all  operations 
conducted  by  a  commercial  launch 
operator  at  a  federal  launch  facility  in 
connection  with  a  licensed  launch. 
commencing  with  entry  onto  the 
facility"  and  the  COMSTAC  adopted 
this  recommendation.  COMSTAC  Risk 
Management  Working  Group 
Recommendation  (adopted  Sept.  19, 
1992,  Full  Meeting  Transcript  83).  In 
1992,  the  Office  reached  an 
accommodation  with  the  Air  Force  that 
an  Office  license  extended  "gate  to 
gate."  At  that  time,  the  Air  Force 


questioned  whether  the  Office  had 
licensing  authority  "gate  to  gate."  The 
Air  Force  agreed  to  accommodate  the 
Office  and  industry  by  allowing  the 
Office  to  evaluate  a  licensee's  financial 
responsibility  reauirements  gate  to  gate. 

This  approach  has  been  the  Office's 
official  position  with  respect  to  the 
scope  of  its  licenses.  On  March  6, 1990, 
in  testimony  to  the  Subcommittee  on 
Space  Science  and  Applications, 
Stephanie  Lee-Miller,  then  Director  of 
the  Office,  stated  that  the  insurance 
requirements  of  an  Office  license 
covered  claims  from  the  time  a  licensee 
entered  a  federal  range  to  perform 
authorized  launch  site  operations. 

Other  government  sectors,  including 
NASA,  have  criticized  this  approach  as 
overly  broad.  In  1995,  House  Science 
Committee  Report  No.  104-233. 
accompanying  H.R.  2043.  the  NASA 
Authorization  Act  for  Fiscal  Year  1996, 
noted  that  members  of  Congress  view 
with  concern  this  approach  to  covering 
all  licensee  activities  within  the  gates  of 
a  federal  range,  and  considered  it  too 
broad.  1  Although  recognizing  that  the 
report  language  does  not  carry  the  force 
and  effect  of  law,  the  Office  is 
concerned  that  launch  operators  might 
be  pursuing  their  pre-launch  activities 
in  reliance  on  an  indemnification  that 
must  be  enacted  by  Congress  and  that 
may  or  may  not  be  available  frt)m 
Congress.  "This  prompted  the  Office  to 
revisit  the  issue  of  the  scope  of  a  license 
and,  thus,  necessarily,  of  the  definition 
of  "launch."  Accordingly,  the  Office 
hopes  to  reach  a  new  and  clear 
understanding  of  the  meaning  of 
"launch"  and  thus  of  the  scope  of  a 
launch  license  through  public 
discussion  of  these  issues. 

Specifically,  the  Office  proposes  to 
revise  its  current  policy  of  licensing  all 
commercial  activities  within  the  gate 
and  to  license  only,  as  the  Act 
mandates,  the  "launch  of  a  launch 
vehicle."  Id.  The  definition  of  "launch" 
must  therefore  be  stated  with 
specificity.  The  Office  has  taken  into 
account  the  views  expressed  at  its 
public  meeting  and  in  subsequent 
written  conunents  favoring  an  expansive 
approach,  and  proposes  to  define 
"launch"  as  broadly  as  possible  while 
still  remaining  within  the  confines  of 
the  Act. 

At  the  public  meeting,  commenters* 
concern  over  the  scope  of  a  license  was 
often  grounded  in  the  availability  of 
indemnification.  The  then  Martin 
Marietta  advocated  a  very  broad  license 


'  In  1994,  a  House  Space,  Science  and 
Technology  Committee  Report  expressed  the  same 
sentiments.  The  report  accompanied  H.R.  4489.  the 
NASA  Authorization  Act  for  Fiscal  Year  199S.  a  bill 
that  was  not  enacted  into  law. 
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to  allow  indemnification  to  attach.  Tr.  11 
at  26.2  Orbital  Sciences  Corporation 
(OSC)  requested  that  government 
indemnification  be  provided  for 
preparatory  activities  as  well  as  for 
flight.  Comments  of  OSC  a\  5.  Likewise, 
the  45th  Space  Wing  of  the  Air  Force 
favored  extending  the  scope  of  a  license 
to  cover  off-site  payload  processing  in 
order  for  indemnification  to  apply.  Tr. 
n  at  43-44.  The  Air  Force  Space 
Command  recommended  that  the  Office 
license  all  commercial  pre-launch 
processing  activity  occurring  on  federal 
ranges  in  order  for  the  Office  to  impose 
its  financial  responsibility  requirements. 
Tr.  n  at  36.  Comments  of  Air  Force 
Space  Command  at  2,  4.  This 
recommendation  stems  from  the  Air 
Force's  interest  in  minimizing  any 
adverse  impacts  of  a  commercial  launch 
accident  on  national  assets.  Comments 
of  Air  Force  Space  Command  at  4. 

Several  commenters.  including  the 
45th  Space  Wing  of  the  Air  Force, 
Orbital  Sciences  Corporation  and  the 
Western  Commercial  Space  Center 
(WCSC)/Califomia  Spaceport  Authority, 
suggested  tying  the  license  to  hazardous 
activities  rather  than  to  geographical 
location  or  proximity  in  time  to  flight. 
Tr.  n  at  31.  43.  46.  53.  Comments  of 
OSC  at  6.  Comments  of  WCSC.  Inc.  at 
2.  USAIG.  an  insurance  company, 
thought  the  point  at  which  risks  change 
the  most  appropriate  means  of 
definition.  Tr.  53.  65.  OSC  advocated 
the  inclusion  of  specific  activities,  such 
as  integration,  testing,  fueling  and 
mating  of  launch  vehicles  to  carrier 
aircraft,  in  a  license  because  the  risks  of 
fire  or  explosion  are  just  as  great  for 
certain  pre-ignition  activities  as  they  are 
subsequent  to  ignition.  Comments  of 
OSC  at  6.  OSC  also  advocated  that  air 
and  ground  launched  vehicles  be  treated 
in  an  equivalent  manner  under  the 
definition  of  "launch."  Comments  of 
OSC  at  6.  Although  not  defining 
"launch*=Hn  this  fashion,  OSC 
recommended  that  the  Office  license 
commence  with  the  arrival  of  motors  at 
the  launch  site  for  ground  launched 
vehicles  and  aircraft  roll  forward  on  the 
runway  for  air-launched  vehicles. 
Comments  of  OSC  at  1. 

Other  public  meeting  participants 
urged  the  adoption  of  a  more  narrow 
definition  of  "launch"  and  thus  of  the 
scope  of  the  license.  For  example. 


'  References  to  Tr.'  mean  that  the  information 
cited  is  contained  in  the  transcript  for  October  27. 
1994.  the  first  day  of  the  Office's  public  meeting. 
References  to  "Tr.  II"  mean  that  the  information 
cited  is  contained  in  the  transcript  for  October  28. 
1994.  the  second  day  of  the  Office's  public  meeting. 
The  transcripts  are  available  for  public  review  and 
copying  in  Room  PL  401.  7th  Street  SW. 
Washington.  DC  20S90. 


Spaceport  Florida  Authority  (Spaceport 
Florida),  deeming  overly  inclusive  the 
licensing  of  any  activity  on  a  federal 
range,  suggested  that  "a  launch  activity 
is  the  final  assembly  of  a  launch  vehicle 
with  the  intent  to  fly."  Tr.  II  at  50. 
According  to  Spaceport  Florida,  the 
storage  and  maintenance  of  ordnance, 
while  hazardous,  is  less  dangerous  than 
physical  assembly  of  the  launch  vehicle. 
Tr.  II  at  50.  Martin  Marietta  Commercial 
Launch  Services,  opined  that  each 
launch  vehicle  possesses  a  significant 
launch  event  that  begins  its  launch 
process,  and  that  for  an  Atlas  rocket  that 
.    event  might  be  when  the  booster  is 
placed  on  the  stand.  Tr.  11  at  62. 

Alaska  Aerospace  Development 
Corporation  (AADC)  warned  that  even 
as  industry  received  "indemnification" 
for  a  license  with  a  broader  scope,  so 
would  industry  receive  more  regulation, 
which  might,  in  the  long  run.  prove 
more  expensive  than  the  benefits 
received  from  an  expansive  license 
coverage.  Tr.  II  at  64.  AADC  Comments 
at  1.  Likewise.  Texas  Rocket  Company 
argued  against  licensing  "small 
sounding  type  rockets"  or  any  vehicle 
"which  at  its  maximum  calculated  range 
will  not  cross  the  launch  range 
perimeter,"  thus  exhibiting  a  lack  of 
interest  in  the  benefits  of 
indemnification.  Texas  Rocket 
Company  Comments  at  1.  Goddard 
Space  Flight  Center  and  Wallops  Flight 
Facility  of  NASA  and  California 
Spaceport  Authority  noted  that  if 
hazardous  activities  occur  outside  of  a 
federal  range,  other  regulatory  regimes 
exist  to  ensure  safety,  and  did  not 
consider  necessary  a  DOT  license 
extending  beyond  the  boundaries  of  a 
federal  range.  Tr.  II  at  47,  53. 
In  1995.  the  House  Science 
Committee  also  expressed  an  opinion  on 
this  issue,  suggesting  that  "launch" 
could  include  "activities  that  precede 
flight  that  (i)  are  closely  proximate  in 
time  to  ignition  or  lift-off,  (ii)  entail 
critical  steps  preparatory  to  initiating 
flight,  (iii)  are  unique  to  space  launch, 
and  (iv)  are  inherently  so  hazardous  as 
to  warrant  the  Department's  regulatory 
oversight  under  Chapter  701."  NASA 
Authorization  Act.  FY  1996.  H.R.  Rep. 
No.  233.  104th  Cong.,  1st  Sess..  at  60 
(1995). 

The  Office  considered  three  possible 
options  in  defining  "launch"  for 
purposes  of  developing  proposed 
regulations.  The  Office  considered 
adopting  its  current  'gate  to  gate" 
definition  but  was  concerned  that  "gate 
to  gate"  created  a  false  impression  that 
indemnification  would  be  available  for 
all  commercial  pre-launch  activities 
taking  place  within  the  confines  of  a 
federal  range.  The  Office  also  weighed 


the  most  narrow  approach,  which 
would  employ  the  ordinary  definition  of 
"launch"  as  only  those  flight  activities 
beginning  at  "T  minus  0  (T-0)."  or 
intentional  first  stage  ignition;  but  the 
Office  concluded  that  this  approach 
failed  to  provide  regulatory  oversight  of 
hazardous  activities  and  that  policy 
reasons  in  the  form  of  international 
competition  weighed  against  this 
formulation.  A  less  expansive  approach 
than  "gate  to  gate,"  one  within  the 
scope  of  the  Office's  mandate,  would 
include  within  a  license  those  activities 
that  are  part  of  a  launch  as 
contemplated  by  the  Act's  directive  to 
license  the  "launch  of  a  launch 
vehicle."  Under  the  approach  the  Office 
proposes  in  this  Notice,  because  risks 
change  shortly  after  the  launch  vehicle 
or  its  hazardous  components  enter  the 
gate  of  a  federal  launch  range,  launch 
would  begin,  for  purposes  of  licensing, 
upon  the  arrival  of  that  vehicle  at  the 
federal  launch  range.  The  following 
discussion  describes  each  of  these  three 
options  and  summarizes  their 
advantages  and  disadvantages. 

1.  "Gate  to  Gate" 


Certain  equities  favor  continuation  of 
"gate  to  gate"  as  the  definition  of 
"launch."  The  'gate  to  gate"  approach 
constitutes  an  attempt  to  treat  difi'erent 
launch  vehicles  similarly.  Whether  a 
launch  vehicle  undergoes  hazardous 
integration  significantly  in  advance  of 
flight,  as  the  Delta  and  Pegasus  do,  or 
closer  in  time  as  an  Atlas  does,  a  license 
covers  the  same  pre-launch  activities: 
all  launch  related  activities  performed 
by  a  launch  operator  within  the  gates  of 
a  federal  range.  Additionally,  "gate  to 
gate"  licensing  ensures  that  the  Office 
requires  launch  operators  to 
demonstrate  financial  responsibility 
through  the  purchase  of  insurance 
coverage  or  other  appropriate  measures 
for  possible  damage  arising  out  of 
commercial  activities  to  government 
property.  "Gate  to  gate"  hcensing  also 
receives  support  because  of  the  view 
that  a  launch  operator  would  be 
indemnified  for  damage  to  third  parties 
caused  by  pre-flight  and  post-flight 
ground  operations. 

The  Office  will  not  define  "launch"  to 
encompass  all  pre-flight  activities  by  a 
launch  operator  on  a  federal  range 
because  not  all  activities  are  part  of  the 
launch  of  a  launch  vehicle.  A  launch 
operator  may  be  present  on  the  range, 
and  engaged  in  preparatory  activities, 
but  not  be  working  on  a  launch  vehicle 
or  its  component  parts  in  preparation 
for  flight.  A  licensed  launch  operator 
may  be  present  at  a  federal  range 
between  launches.  The  Office  is  aware 
of  launch  operators  who  perform 


construction  activities  within  the  gates 
of  a  federal  range  months  or  years  prior 
to  any  anticipated  flight  of  a  launch 
vehicle.  At  that  point,  the  launch 
operator  may  or  may  not  be  engaged  in 
the  type  of  hazardous  activities 
warranting  DOT  oversight  or 
indemnification  because  construction 
activity,  however  hazardous,  is  not  part 
of  the  process  of  preparing  the  vehicle 
itself  for  flight. 

In  support  of  "gate  to  gate"  licensing 
it  has  been  suggested  that  pre-launch 
licensing  authority  arises  out  of  the 
Act's  directive  to  license  "operation  of 
a  launch  site."  See  49  U.S.C.  70104(a). 
This  argument  does  not,  however, 
accord  with  the  Office's  interpretation 
of  what  it  means  to  "operate  a  launch 
site."  Now  that  the  Office  is  preparing 
to  license  commercial  operation  of 
launch  sites,  it  is  necessary  to 
differentiate  between  safety  and  control 
issues.  The  party  in  control  of  a  site 
must  be  authorized  by  license  to  operate 
that  site.  In  the  case  of  a  launch  taking 
place  from  a  federal  range,  the  launch 
operator  is  not,  in  fact,  operating  a 
launch  site.  The  site  is  operated  by  the 
federal  range,  under  whose  rules  the 
launch  operator  operates  and  from 
which  launch  operators  must  obtain 
clearances  and  approvals.  Range 
personnel  perform  services,  make 
decisions  regarding  the  activities  of  the 
launch  operator  and  enforce  the  range's 
rules.  Control  over  the  site  rests  with  the 
federal  range  rather  than  with  the 
launch  operator,  and  the  launch 
operator  does  not  operate  the  site. 

In  addition  to  exceeding  the  mandate 
of  the  statute,  "gate  to  gate"  also  results 
in  contradictory  treatment  of  similarly 
situated  persons.  The  situation  of 
Astrotech  Space  Operations,  L.P. 
(Astrotech).  a  payload  processing 
facility,  highlights  this  problem  because 
Astrotech  is  located  on  a  federal  range, 
or  "within  the  gate,"  at  Vandenberg  and 
"outside  the  gate"  at  Cape  Canaveral. 
Astrotech 's  licensee  customers  at 
Vandenberg  may  well  believe  they 
would  be  indemnified  were  there  an 
accident  arising  out  of  hazardous 
vehicle  integration  activities  in  light  of 
the  fact  that  current  license  coverage  is 
so  extensive.  Yet  Astrotech  in  Florida, 
which  is  not  located  on  a  federal  range, 
is  unable  to  offer  its  customers 
comparable  benefits,  even  though  it 
performs  the  same  functions. 

In  sum.  although  there  are  benefits  to 
"gate  to  gate"  licensing,  because  "gate  to 
gate"  appears  to  encompass  activities 
outside  of  the  definition  of  "launch," 
the  Office  proposes  that  a  launch  license 
for  launch  of  a  launch  vehicle  will  not 
commence  when  the  launch  operator 
enters  a  federal  range. 


2.  "T  Minus  0  (T-0)"  or  Intentional  First 
Stage  Ignition 

The  Office  also  considered  defining 
"launch"  as  the  word  is  ordinarily 
understood.  This  would  limit  the  scope 
of  a  launch  license  to  activities 
commencing  at  intentional  first  stage 
ignition.  Were  a  launch  license  to  cover 
only  those  activities,  the  launch 
industry  would  no  longer  be  eligible  for 
so-called  indemnification  for  damages 
arising  out  of  any  preparatory  activities. 
The  regulatory  burden,  however,  would 
be  correspondingly  less.  A  licensee 
would  not,  for  instance,  be  required  to 
obtain  a  license  as  early  in  the  process 
as  it  must  for  gate  to  gate,  nor  would  it 
be  required  to  provide  the  Office  as 
much  information.  Likewise,  this 
approach  would  result  in  similar 
treatment  of  licensees  regardless  of  the 
type  of  vehicle  employed  or  the  timing 
or  location  of  hazardous  activities.  The 
Office  carefully  weighed  this  approach. 

Statutory  support  for  a  narrow 
definition  of  "launch"  and  a 
correspondingly  limited  scope  for  a 
launch  license  is  strong.  As  discussed 
previously,  the  Act  does  not  provide  for 
the  licensing  of  all  activities  related  to 
launch.  The  statute  distinguishes 
between  the  conduct  of  a  launch  and 
preparation  for  a  launch,  characterizing 
the  combination  as  "launch  services," 
for  which  no  Ucense  is  intended.  See  49 
U.S.C.  70102(5).  "Launch"  may  be 
defined  using  the  ordinary  meaning  of 
the  word.  In  fact,  Arianespace  provides 
an  even  later  onset  for  the 
commencement  of  indemnification, 
defining  the  commencement  of  launch 
as  the  time  at  which  cable  clamps  open 
and  release  the  launch  vehicle.'  This 
takes  place  after  intentional  ignition  by 
several  seconds.  That  launch  starts  at 
intentional  ignition  is  supported  by 
industry  practice  and  by  comments 
made  at  the  Office's  public  meeting  in 
October  1994. 

Public  meeting  participants  displayed 
consensus  on  the  definition  of 
"launch."  The  Space  Transportation 
Association  (STA),  which  includes  a 
number  of  launch  providers  as 
members,  recommended  that  the 
Office's  regulation  of  launches  be 
limited  to  the  transport  elements  of  a 
launch.  Tr.  67, 108-09.  STA  observed 
that  once  a  "transportation  service  has 
been  completed,  *   *   *,  at  that  point 
the  service  has  been  terminated  and  it's 
up  to  the  user  to  complete  whatever  it 
has  to  do,"  noting  that  in  other 
transportation  industries  other  agencies 
deal  with  the  particularities  of  the  cai;go. 


'Arianespace  indemnification  for  third  party 
liability  takes  effect  the  day  of  the  launch  and 
continues  for  thirty-six  months. 


Tr.  108-09.  According  to  STA.  only  if 
the  payload  itself  were  hazardous  would 
there  be  a  role  for  the  Office.  Tr.  109. 
McDonnell  Douglas  thought  that  not  all 
on-site  operations  should  be  considered 
pre-laimch.  Tr.  115.  McDonnell  Douglas 
noted  that  OSHA  already  regulates 
much  of  the  ground  activity.  Tr.  116. 
With  respect  to  Orbital  Science 
Corporation's  Pegasus  vehicle.  NASA 
Wallops  stated  that  the  takeoff  of  an 
airplane  does  not  constitute  the 
beginning  of  a  launch,  and 
recommended  that  "launch"  for  such  a 
vehicle  commence  when  the  rocket  is 
released.  Tr.  141-42.  Orbital  Sciences 
Corporation  preferred  a  "wheels  up" 
definition  of  launch  not  only  "because 
of  the  indemnification  that  it  provides 
but  because  'wheels  up'  has  been 
defined  collectively  as  the  stage  zero  of 
the  mission."  Tr.  144.  In  written 
comments.  OSC,  in  the  context  of 
recommending  that  a  license  consist  of 
two  parts,  suggested  that  launch  begin  at 
ignition  or  aircraft  roll  forward. 
Comments  of  OSC  at  1.  In  short,  there 
is  not  a  great  deal  of  variation  regarding 
what  "launch"  is  commonly  understood 
to  mean. 

Despite  this  consensus,  the  Office 
proposes  to  define  launch  more  broadly, 
and,  as  the  commenters  suggested  in  the 
context  of  license  coverage,  define 
"launch"  in  accordance  with  the  point 
in  time  at  which  risks  change.  Weighing 
the  burden  to  industry  of  more 
regulatory  oversight  against  the  benefits 
to  it  of  indemnification  and  the  benefit 
to  the  public  of  enhanced  public  safety, 
the  Office  proposes  to  define  "launch" 
more  expansively  than  the  ordinary 
definition  of  the  word  would  suggest. 
This  would  mean  that  the  Office  may 
license  more  than  simply  the  ignition, 
lift-off  and  fiight  portions  of  a  launch. 
"Launch"  would  commence  when 
vehicle  components  enter  the  federal 
range.  Were  the  Office  to  define 
"launch"  only  in  terms  of  ignition  and 
flight,  it  would  ignore  the  fact  that  it  is 
shortly  after  the  arrival  of  the  vehicle  or 
its  component  parts  that  the  risks  to 
government  property  and  to  the  public 
increase.  With  the  arrival  of  the  vehicle 
begin  the  inherently  hazardous  vehicle 
integration  activities  such  as  fuel  tank 
testing,  fueling,  solid  rocket  motor 
handling  and  processing,  and  the 
installation  of  ordnance. 

A  strict  construction  of  the  Act  would 
also  ignore  considerations  of 
international  com|}etition.  The  Act 
charges  the  Office  with  encouraging, 
facilitating  and  promoting  launches  by 
the  commercial  launch  industry  of  the 
United  States.  49  U.S.C.  70103(b)(1). 
The  U.S.  launch  industry  competes 
internationally  with  European,  Russian. 


JMI 
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Ukrainian  and  Chinese  launch  vehicles. 
The  European  launch  vehicle,  Ariane, 
which  is  the  market  leader,  provides 
indemnification  to  its  payload 
customers  commencing  the  day  of 
launch  and  extending  for  thirty-six 
months  on  orbit  thereafter.  It  is 
commonly  understood  that  the  French 
government  would  accept  responsibility 
for  the  payment  of  damages  that  may  be 
awarded  for  damage  caused  by 
Arianespace  laundies.  For  certain 
launches,  the  member  states  of  the 
European  S]}ace  Agency  in  turn 
indemnify  the  French  government,  and 
Arianespace  is  obligated  to  reimburse 
the  French  government  for  amounts  up 
to  400  million  French  francs  per  launch 
for  any  damages  the  French  government 
is  required  to  pay.  As  the  report  of  the 
Senate  Committee  on  Commerce, 
Science  and  Transportation  noted, 
foreign  government  support  of  national 
launch  systems  provides  advantages  to 
vehicles  such  as  the  European  Ariane 
and  the  Russian  Proton.  See  S.  Rep.  No. 
593, 100th  Cong.,  2d  Sess.  (1988). 
Although  the  Act  does  not  provide 
indemnification  for  on-orbit  activities  of 
customers  of  U.S.  launch  vehicles, 
greater  coverage  of  preparatory  activities 
would  provide  U.S.  companies  some 
measure  of  competitiveness  with  respect 
to  their  foreign  competitors.  In  the 
interest  of  providing  American  launch 
companies  competitive  parity,  the 
Office  profrases  to  define  "launch"  more 
broadly  than  the  common  definition. 

3.  Vehicle  at  the  Gate 

The  Office  proposes  to  license  as 
launch  those  preparatory  activities  that 
may  be  considered  part  of  a  launch.  The 
Act  defines  "launch"  to  mean  "to  place 
or  try  to  place  a  launch  vehicle  and  any 
payload— (A)  in  a  suborbital  trajectory: 
(B)  in  Earth  orbit  in  outer  space;  or  (C) 
otherwise  in  outer  space."  49  U.S.C. 
70102(3).  Although  the  Act 
differentiates  between  the  conduct  of  a 
launch  and  launch  services,  and  only 
directs  the  licensing  of  launches,  the 
definition  of  "launch"  itself  speaks  only 
of  placing  or  trying  to  place  a  launch 
vehicle  and  any  payload  into  an  orbit  or 
otherwise  in  outer  space.  This  definition 
is  silent  as  to  when  the  act  of  launching 
or  of  "placing"  commences.  Because  the 
statutory  definition  is  as  broad  as  it  is, 
this  lack  of  specificity  requires  the 
Office  to  determine,  in  the 
implementation  of  its  rulemaking 
authority  and  on  the  basis  of  its 
exfwrience  and  expertise,  when 
"launch"  begins. 

The  Office  proposes  to  include  within 
the  definition  of  "launch"  the  flight  of 
a  launch  vehicle,  and  those  hazardous 
pre-flight  activities  that  are  closely 


proximate  in  time  to  flight  and  are 
unique  to  space  flight.  There  are  certain 
pre-flight  activities  so  integral  to  the 
launch  of  a  launch  vehicle  that  they 
should  be  considered  part  of  the  launch 
itself  even  though  they  do  not  constitute 
flight.  Additionally,  there  are  hazards 
associated  with  pre-flight  activity  that 
are  proximate  in  time  to  flight  and 
unique  to  space  flight.  The  Office's 
regulatory  charter  encompasses  more 
than  flight. 

In  order  to  advance  the  interests  of 
safety,  the  Office  proposes  to  define  the 
commencement  of  launch  as  the 
moment  at  which  hazardous  activities 
related  to  the  assembly  and  ultimate 
flight  of  the  launch  vehicle  begin, 
which,  for  purposes  of  consistency  and 
clarity,  the  Office  deems  to  be  when  the 
major  components  of  a  licensee's  launch 
vehicle  enter,  for  purposes  of  preparing 
for  flight,  the  gate  of  a  federal  launch 
range  from  which  flight  will  occur. 

Etefining  "launch"  as  the  arrival  of  the 
vehicle  at  the  gate  is  in  accord  with  the 
proposals  of  a  number  of  commenters, 
who  suggested  that  the  Office  define 
"launch"  to  begin  when  hazardous 
activities  start.  The  Office  is  charged  by 
statute  with  protecting  the  public,  and 
a  definition  that  recognizes  hazards  will 
address  concerns  regarding  public 
health  and  safety.  Only  if  an  activity  is 
so  hazardous  as  to  pose  a  threat  to  third 
parties  should  regulatory  oversight  by 
the  Office  be  exercised,  and 
"indemnification"  to  recompense  third 
parties  be  available.  Because  shortly 
after  vehicle  components  arrive, 
hazardous  activities  related  to  the 
assembly  and  ultimate  flight  of  the 
launch  vehicle  begin,  the  arrival  of  the 
vehicle  or  its  parts  is  a  logical  point  at 
which  the  Office  should  ensure  that  a 
launch  operator  is  exercising  safe 
practices  and  is  financially  responsible 
for  any  damage  it  may  cause.  These 
hazardous  activities  include,  but  are  not 
limited  to,  fuel  tank  wet  testing, 
ordnance  installation,  spin  balancing 
and  the  stacking  of  motors.  They  are 
hazardous  because  they  expose  third 
parties  and  government  property  to  risk 
of  damage  or  loss. 

For  purposes  of  ascertaining  the  start 
of  launch,  the  Office  reviewed  the 
hazardous  activities  associated  with  the 
launch  of  a  launch  vehicle  to  determine 
when  those  hazardous  activities  started. 
It  is  the  experience  of  the  Office  that 
commercial  launch  vehicles  share  a 
number  of  hazardous  procedures,  and 
that  most  of  those  procedures  take  place 
once  the  vehicle  is  at  the  launch  site  in 
order  to  minimize  hazardous  transport 
and  exposure  time. 

The  Office  prepared  a  study  in  1994. 
available  in  draft,  titled  "Prelaunch 


Hazardous  Operations  for  the  Delta, 
Atlas,  Titan  at  Cape  Canaveral  Air 
Station,  Pegasus  at  Vandenberg  Air 
Force  Base,  Conestoga  at  Wallops  Flight 
Facility  and  Black  Brant  at  White  Sands 
Missile  Range."  Copies  are  available 
through  the  docket.  The  study  analyzed 
similarities  in  the  risk  profiles  for  pre- 
flight  processing  of  these  vehicles,  and 
compared  the  pre-flight  processing 
timelines  for  the  various  vehicles.  The 
results  complement  information 
available  in  the  Office's  "Hazard 
Analysis  of  Commercial  Space 
Transportation,"  May  1988.  The  amount 
of  damage  that  a  vehicle  may  cause 
varies  among  vehicles,  depending  upon 
such  factors  as  the  mass  of  the  vehicle, 
the  number  of  stages,  the  presence  and 
number  of  solid  rocket  motors,  and  the 
type  and  quantity  of  propeliants.  The 
launch  vehicles  studied  and  their  pre- 
flight  processing  procedures  are  similar 
in  that  each  has  a  similar  hazardous 
potential. 

The  study  showed  that  even  though 
pre-flight  processing  procedures  and  the 
sequence  of  those  procedures  may  vary 
among  vehicles,  the  vehicles  studied 
share  such  pre-flight  processing 
procedures  as  solid  rocket  motor 
handling  and  processing,  flight 
termination  system  or  separation 
ordnance  installation  and  checkout,  and 
fueling.  These  activities  occur  at 
different  times  for  different  vehicles. 
The  likelihood  of  a  mishap'*  resulting 
from  these  procedures  is  similar  for 
each  vehicle.  These  procedures 
constitute  hazardous  operations  that 
have  an  identifiable  or  otherwise 
quantifiable  probabiUty  of  occurrence 
(Po)  of  a  mishap.  The  probabilities  that 
these  operations  will  result  in  a  mishap 
are  approximately  Po=10  "  ■•  to  10  "  *  for 
solid  rocket  motor  handling  and 
processing:  Po=10-*  for  flight 
termination  system  or  separation 
ordnance  installation  and  checkout,  and 
Po=10-Mo  10   *  for  fueling.  "Eastern 
Launch  Site  Safety  Programs,"  Louis  J. 
Ullian  (Commercial  Space  Risk  and 
Insurance  Symposium.  Cocoa  Beach. 
Florida.  Oct.  26.  1988).  These 
probabilities  are  relied  upon  by  launch 
companies,  federal  agencies  and  federal 
ranges  for  their  analyses  of  hazardous 
operations. 

The  operations  are  considered 
hazardous  because  their  processes  may 
lead  to  identifiable  mishaps  and 
dangerous  consequences.  Solid  rocket 
motor  handling  and  processing  may 
result  in  ignition  of  the  propellant. 


■•  The  tBrm  "mishap"  encompasses  unplanned 
events  resulting  in  injury,  occupational  illness,  or 
damage  to  or  loss  of  equipment  or  property,  or 
damage  to  the  environment. 


either  explosively  or  otherwise.  This 
may  be  caused  by  the  unconstrained 
burning  of  a  major  portion  of  the 
propellant  if  a  situation  were  to  develop 
that  did  not  allow  the  proper  venting  of 
the  burning  propellant.  Casualties  and 
property  damage  may  result  if  an 
installed  igniter  initiates  and  causes  an 
engine  or  solid  rocket  motor  to  become 
fully  propulsive,  as  during  flight. 
Casualties  or  damage  may  result  fit>m 
fire,  explosion  or  toxic  fumes  that  may 
be  a  by-product  of  combustion.  These 
events  may  result  in  direct  damage  or 
casualties  as  the  consequence  of  blast 
and  debris  effects.  These  events  may 
also  lead  to  secondary  effects  such  as 
fires  or  explosions  that  may  be  caused 
by  the  direct  blast  and  debris  effects. 

Flight  termination  system  or 
separation  ordnance  installation  and 
checkout  may  result  in  lethal  or 
damaging  releases  of  energy.  The 
inadvertent  ignition  of  installed  or 
uninstalled  ordnance,  including  that  of 
the  flight  termination  system  and 
explosive  bolts  installed  on  various 
separation  systems  could  result  in 
explosion  and  debris. 

Fueling  may  result  in  a  range  of 
consequences,  including  fires,  either 
pool  fires  or  fireballs,  or  the  release  of 
vapor  clouds,  which  may  be  toxic  or 
which  may  ignite.  These  events  may 
occur  because  of  leakage  during  fueling 
or  spills  during  an  accident.  If  such  a 
mishap  involves  toxic  propeliants,  toxic 
components  of  the  fuels  may  be  released 
into  the  atmosphere  or  spilled  on  the 
ground.  If  a  vehicle  releases  its 
hazardous  materials  into  the 
atmosphere,  it  could  expose  people  at  a 
launch  site  or  in  the  public  at  large  to 
those  hazards. 

Tliese  findings  are  based  on  the 
Office's  1994  review  of  launch  vehicle 
manufacturers'  data,  commercial  launch 
baseline  assessments,  past  maximum 
probable  loss  determination  analyses 
and  UlUan's  1988  presentation  at  the 
Commercial  Space  Risk  and  Insurance 
Symposium.  As  a  general  rule, 
hazardous  operations  begin  as  soon  as, 
or  shortly  after,  a  launch  vehicle's  major 
systems  arrive  at  a  government  launch 
facility. 

The  Office  will  continue  to  employ  a 
geographic  element  by  using  entry  of  the 
launch  vehicle  onto  a  federal  range  as 
part  of  its  definition  of  "launch."  lliis 
ensures  consistency  and  clarity  of 
interpretation.  Consistency  is 
guaranteed  by  the  fact  that  regardless  of 
vehicle  type,  each  vehicle  will  receive 
the  same  regulat(Hy  coverage.  Although 
some  commenters  maintain  that  launch 
begins  at  diflierent  points  for  different 
vehicles,  because  the  Office  wishes  to 
treat  launch  operators  in  an  equivalent 


fashion,  the  Office  will  not  define 
"launch"  on  the  basis  of  the  launch 
vehicle.  Moreover,  reUance  on  a 
geographic  element  provides  clarity  of 
interpretation  even  for  a  launch  operator 
of  a  new  vehicle  using  different 
technology.  An  applicant  seeking  a 
license  for  a  new  vehicle  will  know  to 
plan  for  license  coverage  at  the  time  its 
vehicle  enters  a  federal  range. 

Additionally,  the  Office  considera  it 
inappropriate  to  license  pre-flight 
activities  located  outside  of  the  federal 
range.  Before  the  vehicle  components 
are  brought  together  at  a  federal  range 
for  integration  or  assembly  in 
anticipation  of  flight,  flight  is  not 
imminent  and  the  separate  components 
are  thus  not  part  of  the  process  which 
Congress  intended  to  protect  through 
the  risk  management  scheme  of  the  Act. 
Additionally,  it  has  not  been  shown  that 
insurance  is  unavailable  for 
manufacturing  activities.  Indeed,  that 
commercial  operations  exist  off-range  to 
manufacture  and  process  vehicle 
components  and  payloads  indicates  to 
the  Office  that  the  hazards  are  not  so 
extreme  as  to  stifle  the  development  of 
fiacilities  and  services  off  a  federal  range. 

There  are  pre-flight  activities  that  are 
unique  to  space  ffight  and  that  may  be 
considered  part  of  launch,  as  the  term 
is  commonly  understood.  Countdown, 
for  example,  occurs  prior  to  ignition  and 
flight,  yet  may  be  considered  part  of  a 
launch.  Many  of  the  activities  that  take 
place  once  major  systems  of  a  launch 
vehicle  arrive  at  a  federal  range  are 
unique  to  space  flight  as  well.  These 
include  vehicle  integration  and  testing, 
fueling  and  the  other  activities 
discussed  earlier  as  hazardous. 

Another  aspect  of  the  Office's 
definition  attempts  to  capture  those 
activties  that  are  proximate  in  time  to 
ffight.  If  activities  are  close  in  time  to 
ffight  they  are  more  likely  to  constitute 
necessary  or  integral  elements  of  the 
launch.  For  example,  fueling  for  liquid- 
fueled  vehicles  usually  takes  place  not 
long  before  ffight  to  minimize  the  risks 
attendant  to  the  exposure  of  a  fueled 
vehicle,  and  the  Office  would  consider 
that  activity  to  be  a  component  of 
launch  under  the  Act.  Chi  the  other 
hand,  the  Office  does  not  intend  to 
license  comp>onents  stored  at  a  federal 
range  for  a  considerable  period  of  time 
prior  to  flight.  The  Office  is  aware  that 
the  definition  of  launch  may  be 
construed  to  encompass  motor  storage 
as  well.  However,  if  motors  arrive  at  a 
federal  range  for  purposes  of  storage 
rather  than  as  [tart  of  a  launch 
campaign,  the  Office  does  not  consider 
that  storage  part  of  a  launch.  The  Office 
is  interested  in  views  regarding  the 
ramifications  of  this  approach  to  motor 


storage  and  with  respect  to  any  other 
activity  which  might  arguably  not 
constitute  part  of  a  pending  launch 
campaign. 

Although  initially  producing  licenses 
of  considerable  duration,  the  Office 
believes  that  its  proposed  "vehicle  at 
the  gate"  definition  of  launch  may,  over 
time,  result  in  licenses  of  shorter 
duration.  As  industry  practices  evolve, 
a  vehicle's  arrival  at  the  range  will  be 
more  closely  proximate  to  the  time  of 
flight.  Comments  at  the  public  meeting 
described  industry's  evolution  toward 
"just  in  time"  processing.  A 
representative  of  the  45th  Space  Wing  of 
the  Air  Force  noted  that  launch 
operators  are  attempting  to  bring  vehicle 
components  to  the  range  in  final  form 
with  only  some  assembly  required.  Tr. 
n  at  33.  Therefore,  the  arrival  of  vehicle 
components  may  eventually  occiu 
closer  in  time  to  ignition,  lift-off  and 
ffight. 

Of  interest  to  the  Office  are  the 
answers  to  a  number  of  related 
questions.  For  example,  is  it  likely  that 
the  proposed  definition  of  "launch" 
might  result  in  changed  activity  on  the 
part  of  Ucensees?  Would  a  ficensee  wait 
until  its  vehicle  arrives  to  perform 
imrelated  hazardous  activities?  If  so, 
what  are  those  activities? 

4.  When  Does  Launch  End? 

The  current  practice  of  the  Office  is  to 
define  the  end  of  a  laimch  as  the  point 
after  payload  separation  when  the  last 
action  over  which  the  licensee  has 
direct  or  indirect  control  over  the 
launch  vehicle  occura.  For  a  liquid- 
fueled  stage,  that  point  may  be  when 
any  remaining  fuel  is  emptied  from  the 
upper  stage,  and  the  vehicle  tank  is 
vented  and  otherwise  "safed."  For  solid 
rocket  motore,  that  point  may  be  when 
the  upper  stage  is  dead  or  inert  and  the 
payload  is  released. 

Others  apply  diflierent  definitions  to 
the  end  of  launch.  The  1994  House 
Committee  Report  suggests  that  launch 
ends  when  the  payload  is  placed  into 
orbit  OT  in  its  planned  trajectory  in  outer 
space.  The  45th  Space  Wing  considers 
a  launch  complete  when  all  hazardous 
activities  are  secured  and,  for  piuposes 
of  ffight  safety,  upon  orbital  insertion. 
Tr.  n  at  66.  Orbital  insertion  takes  place 
when  a  launch  vehicle  achieves  orbital 
velocity,  or  when  its  instantaneous 
impact  point  leaves  the  earth. 
M(£)oimell  Douglas  pointed  out  that 
there  are  a  number  of  post-flight  ground 
opwations  which  would  apply  to 
reusable  launch  vehicles,  such  as 
draining  propeliants,  pressuring  down 
gas  systems,  securing  all  systems  and 
refurbishing  the  launch  pad.  Tr.  90. 
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The  Office  believes  that  defining 
launch  to  end  at  orbital  insertion 
terminates  oversight  of  a  launch  too 
soon  for  safety.  Damage  to  other  orbiting 
material  may  still  ensue  as  the  result  of 
activities  subsequent  to  orbital 
insertion.  Risk  exists  of  the  possible 
collision  of  a  launch  vehicle  or  its 
components  with  other  objects  in  space. 
The  orbit  of  a  launch  vehicle  may  decay, 
and  its  possible  reentry  would  endanger 
public  health  and  safety  and  the  safety 
of  property  on  earth.  Additionally, 
dangerous  orbital  debris  might  be 
generated. 

The  Office  proposes  to  retain  its 
current  practice  of  defining  the 
cessation  of  launch.  From  a  practical 
point  of  view,  the  Office  believes  that 
this  definition  keeps  pace  with 
technology.  As  the  one  with  control 
over  the  launch  vehicle,  the  licensee  is 
in  the  best  position  to  minimize  the 
probability  that  the  vehicle  will  cause 
harm.  If  improvements  in  technology 
increase  a  licensee's  ability  to  control  its 
vehicle,  then  the  Office  will  expect  the 
licensee  to  do  so  in  a  safe  manner. 

With  respect  to  ground  operations,  the 
Office's  current  practice  is  to  consider 
post- flight  ground  operations  part  of  a 
launch  license  and  thus  as  part  of 
launch.  The  Office  does  not  propose  to 
continue  to  regard  post-flight  ground 
operations  for  expendable  launch 
vehicles  as  part  of  "launch."  The  Office 
considered  several  options  as  to  when 
ground  operations  were  no  longer 
considered  part  of  a  launch.  Under  the 
first  option,  ground  operations  would 
not  be  considered  pail  of  launch  once 
the  launch  vehicle  left  the  ground. 
Reentry  activities  aside,  it  has  not  been 
the  Office's  experience  that  post-flight 
activities  involve  the  same  levels  of  risk 
as  pre-flight  activities,  where  the 
handling,  integration  and  fueling  of  the 
vehicle  pose  substantial  hazards. 
Alternatively,  ground  operations  for 
launch  could  end  when  launch  ends  in 
the  context  of  flight,  namely,  when  the 
last  act  over  which  the  licensee  has 
control  occurs.  This  alternative  would 
allow  for  at  least  part  of  the  post-flight 
^und  operations  to  be  covered  by  the 
license.  The  end  of  launch  for  purposes 
of  flight  is  not,  however,  related  to 
activities  on  the  ground.  The  Office  is 
concerned  that  attempting  to  create  such 
a  connection  would  be  arbitrary  and 
might  inappropriately  influence  a 
licensee's  post-flight  ground  operation 
procedures.  The  third  option  considered 
by  the  Office  was  to  define  the  end  of 
ground  operations  for  launch  as  that 
point  at  which  all  personnel  may 
resume  operations  at  the  launch  pad 
and  related  environs.  This  approach 
recognizes  that  hazardous  o{)erations  do 


occur  subsequent  to  ignition  and  lift  off. 
These  operations  include  securing 
ground  propellant  and  pneumatic 
systems  and  verifying  through 
inspection  of  the  pad  that  no  post-flight 
hazards  exist.  The  operations  cease 
upon  a  determination  that  the  launch 
pad  and  other  launch  related  facilities 
no  longer  endanger  personnel. 

Because  the  hazands  associated  with 
ground  operations  subsequent  to  lift  off 
are  not  related  to  the  preparation  of  the 
vehicle  for  flight,  the  Office  proposes  to 
define  the  end  of  launch  for  purposes  of 
ground  operations  as  the  point  at  which 
the  launch  vehicle  leaves  the  ground. 
This  analysis  applies  to  expendable 
launch  vehicles.  For  the  time  being, 
judgment  is  reserved  with  respect  to 
reusable  launch  vehicles. 

B.  Formalizing  Launch  and  Launch 
Operator  Licenses 

In  order  to  enable  the  Office  to  issue 
a  license  for  a  single  mission  or  for 
multiple  missions,  the  proposed 
licensing  structure  provides  for  two 
types  of  launch  licenses,  the  launch- 
specific  and  the  launch  operator  license. 

A  launch  specific  license  authorizes 
the  licensee  to  conduct  a  single  launch, 
or  a  specified  number  of  identical 
launches,  fit)m  a  single  launch  site.  The 
launch  vehicle  for  each  authorized 
launch  must  be  the  same  and  launch 
parameters  must  present  no  unique 
public  safety  issues  or  other  issues 
affecting  U.S.  national  interests.  The 
licensee's  authorization  to  conduct 
launches  would  terminate  upon 
completion  of  all  launches  authorized 
by  the  license  or  the  expiration  date  set 
forth  in  the  license,  whichever  came 
first. 

A  launch  operator  license  authorizes 
the  licensee  to  conduct  launches  horn  a 
specified  launch  site,  using  the  same 
family  of  launch  vehicles,  carrying 
specified  classes  of  payloads,  within  the 
range  of  launch  parameters  defined  by 
the  license.  A  launch  operator  license 
would  authorize  the  conduct  of 
launches  for  five  years  from  the  date  of 
issuance. 

The  option  of  issuing  a  launch 
operator  license  provides  advantages 
both  to  the  licensee  and  to  the  Office. 
Although  the  application  preparation 
for  and  review  of  a  launch  operator 
license  will  be  more  extensive  than  for 
a  launch  specific  license,  use  of  this 
class  of  license  will  ultimately  result  in 
cost  reductions  and  efficiency  gains  for 
licensees  by  reducing  the  number  of 
applications  that  a  company  with  an 
active  launch  schedule  must  submit, 
and  that  the  Office  must  review.  The 
Office's  proposal  to  increase  the  term  of 
a  launch  operator  license  from  the 


current  practice  of  two  years  to  five 
years  reflects  the  Office's  experience 
with  its  licensees  during  the  past  few 
years. 

During  that  time,  the  Office  has 
encountered  no  serious  safety  problems 
with  launch  operator  licensees.  On  the 
basis  of  this  record,  the  Office  believes 
that  a  launch  operator  with  a  safe 
launch  record  should  not  be  required  to 
apply  for  a  new  license  every  two  years. 
The  Office  will  continue  to  verify, 
through  compliance  monitoring,  that  a 
licensee  is  operating  in  accordance  with 
the  terms  and  conditions  of  its  license. 
In  this  regard,  the  longer  the  license 
term,  the  more  important  compliance 
monitoring  is  to  enable  the  Office  to 
remain  informed  regarding  how  a 
licensee  implements  its  procedures. 

C.  Relationship  Between  DOT  and 
Federal  Government  Launch  Ranges 

The  Office's  proposed  launch  rules 
are  limited  to  launches  as  they  currently 
take  place  from  Department  of  Defiense 
(DOD)  or  NASA  launch  ranges.  The 
Office  intends  to  be  receptive  to  the 
commenters'  express  desire  to  avoid 
duplication  between  the  Office  and  the 
federal  launch  ranges  in  overseeing  the 
safety  of  launches.  The  participants  in 
the  public  meeting  strongly  supported 
avoidance  of  duplication  of  effort.  The 
proposed  rule  is  consistent  with  that 
desire.  Although  the  Office  proposes  to 
require  information  and  analyses  not 
required  by  federal  ranges  to  ensure  that 
all  flight  safety  issues  are  addressed, 
and  to  impose  certain  additional 
requirements  derived  from  a  National 
Transportation  Safety  Board 
investigation,  the  Office  will  not 
duplicate  the  safety  assessments 
I>erformed  by  federal  launch  ranges. 

Federal  launch  ranges  manage  the 
launch  facilities  from  which  commercial 
launches  now  take  place.  The  federal 
ranges  act,  in  effect,  both  as  landlords 
and  as  providers  of  launch  facilities  and 
services.  The  ranges  require  compliance 
with  their  safety  rules  as  a  condition  of 
using  their  facilities  and  services. 
Because  different  federal  ranges 
confront  different  safety  issues, 
practices  are  not  always  standardized, 
although  recent  Air  Force  efforts 
resulted  in  a  joint  set  of  documentation 
requirements  and  procedures.  Eastern 
and  Western  Range  Requirements  127- 
1  (Mar.  1995).  In  addition  to  protecting 
public  safety,  the  federal  launch  range 
procedures  protect  government  property 
and  launch  capability,  and  are  designed, 
to  some  extent,  to  ensure  mission 
success. 

Public  meeting  participants  requested 
that  the  Office  not  duplicate  federal 
range  oversight.  The  Air  Force  itself 


advised  against  a  "redundant  set  of 
requirements  on  commercial  space 
activities  on  Federal  ranges,"  and 
recommended  that  the  Office  "accept 
the  approval  of  the  responsible 
government  agency  at  the  launch  site  to 
satisfy  all  OCST  safety  approval 
requirements,"  with  the  exception  of 
any  information  required  to  perform  a 
financial  responsibility  analysis. 
Comments  of  Air  Force  Space 
Command  at  1,  4.  Orbital  Sciences 
Corporation  noted  that  "National  Range 
safety  requirements  have  been 
developed  over  30  years  and  OCST 
should  feel  comfortable  adopting  them 
as  the  core  set  of  safety  requirements 
needed  to  protect  the  public  safety." 
Comments  of  OSC  at  2.  Others  suggested 
that  "(Ijaunch  licensing  should  continue 
the  general  approach  of  requiring  the 
minimal  information  needed  to  fulfill 
the  mandates  of  the  Act  with  regard  to 
public  safety,  defense  and  international 
treaty,  and  environmental  concerns." 
Weaver  Aerospace  Comments  at  4. 

The  Office  nilly  recognizes  the 
comprehensive  and  responsible  safety 
oversight  that  DOD  and  NASA  have 
exercised  at  their  ranges  for  over  thirty 
years.  The  Office  also  recognizes  the 
scope  of  information  that  a  launch 
operator  employing  federal  range 
services  must  submit  for  approval  in 
order  to  conduct  launch  operations. 
Therefore,  for  launches  that  take  place 
from  DOD  or  NASA  launch  ranges,  the 
Office  has  designed  its  proposed 
regulatory  program  to  make  maximum 
use  of  information  provided  by  an 
applicant  to  the  federal  launch  range 
and  of  federal  launch  range  analyses 
and  approvals.  This  means  that  the 
Office  would  rely  on  the  processes  of 
the  federal  range  and  would  not 
duplicate  those  safety  analyses 
conducted  by  a  fiederal  range. 

Federal  launch  ranges  require  a 
launch  operator  to  provide  data 
regarding  its  proposed  launch.  The 
range  evaluates  the  data  to  ascertain 
whether  the  launch  operator  will 
comply  with  range  requirements.  The 
range  also  uses  the  data  to  prepare  range 
support  for  the  mission.  DOD  ranges 
require  that  a  launch  operator  apply  for 
and  obtain  specific  mandatory 
approvals  from  the  range  in  order  to 
conduct  certain  specified  operations. 
For  example,  the  Air  Force's  Eastern 
and  Western  Range  Requirements  127- 
1  require  a  launch  operator  to  obtain 
approvals  for  hazardous  and  safety 
critical  procedures  before  the  range  will 
allow  those  operations  to  proceed.  In 
the  event  that  a  launch  operator's 
proposal  does  not  fully  comply  with 
range  requirements,  a  range  may  issue  a 
deviation  or  a  waiver  if  the  mission 


objectives  of  the  launch  operator  could 
not  otherwise  be  achieved.  A  range  may 
issue  a  deviation  to  allow  a  launch  even 
when  a  launch  operator's  designs  or 
proposed  operations  do  not  comply 
with  range  requirements.  A  range  may 
issue  a  waiver  when  it  is  discovered 
after  production  that  hardware  does  not 
satisfy  range  requirements  or  when  it  is 
discovered  that  operations  do  not  meet 
range  requirements  after  operations 
have  begun  at  a  federal  range.  A  range 
will  allow  a  deviation  or  grant  a  waiver 
only  under  unique  and  compelling 
circumstances. 

The  Office  performed  baseline 
assessments  of  various  federal  launch 
ranges  and  found  their  safety  services 
adequate.  The  Office  will  not  require  an 
applicant  to  demonstrate  the  adequacy 
of  the  range  services  it  proposes  to 
employ  if  the  applicable  basehne 
assessment  included  those  services  and 
if  those  services  remain  adequate. 
Certain  showings  regarding  the 
appUcant's  own  capabilities  are  still 
required.  The  Office  proposes  to  require 
specific  information  regarding  the 
interface  between  the  safety 
organizations  of  a  federal  launch  range 
and  of  an  appUcant.  In  the  event  that  a 
service  or  procedure  upon  which  an 
applicant  proposes  to  rely  is  not  within 
the  documented  experience  of  the 
federal  launch  range  that  the  applicant 
proposes  to  utilize,  the  applicant  would 
have  to  demonstrate  the  safety  of  that 
particular  aspect  of  its  launch.  This  is 
also  true  if  a  documented  range  safety 
service  has  changed  significantly  or  has 
experienced  a  recent  failure.  In  those 
cases,  the  burden  of  demonstratifig 
safety  shifts  to  the  applicant. 

The  proposed  rules  also  codify  Office 
guidelines  containing  National 
Transportation  Safety  Board 
recommendations  concerning  launch 
readiness  and  countdowTi  procedures. 
The  Office's  guidelines  implement 
National  Transportation  Safety  Board 
recommendations  made  following  an 
investigation  of  a  commercial  launch 
anomaly  occurring  during  a  launch  from 
a  federd  launch  range.  These  guidelines 
are  designed  to  ensure  that  a  launch 
licensee  has  clear  lines  of  authority  and 
communication  during  launch,  and  has 
specific  prdcedures  governing  other 
safety  aspects  of  its  launch  operations. 

rv.  Section-by-Section  Analysis 

A.  Part  401 — Organization  and 
Definitions 

Section  401.5  contains  definitions  of 
significant  terms  used  in  the  Office's   • 
regulations.  Proposed  amendments 
include  both  changes  to  existing 
definitions  and  the  addition  of  new 


terms.  Certain  changes  are  intended 
only  to  reflect  changes  resulting  from 
the  1994  codification  of  the  Act.  Others 
are  editorial. 

Deletions 

The  Office  proposes  to  remove  the 
terms  "Director."  "launch  activity." 
"mission."  and  "safety  operations." 

"Director"  no  longer  constitutes  a  title 
within  the  Office  of  the  Associate 
Administrator  for  Commercial  Space 
Transportation  and  is  therefore  deleted. 

"Launch  activity"  refers  to  activities 
licensed  by  the  Office.  The  term  is 
overly  broad  and  unnecessary. 

"Mission"  is  no  longer  necessary 
because  the  Office  proposes  to  modify 
and  rename  the  mission  review 
contained  in  part  415,  subpart  C. 

"Safety  operations"  does  not  appear 
in  the  proposed  regulations  and  the 
Office  therefore  proposes  to  remove  it. 

Revisions 

Some  of  the  proposed  revisions 
merely  reflect  the  codification  of  the 
Act.  These  include  "Act,"  "laundi  site." 
"launch  vehicle."  "payload."  and 
"person." 

The  Office  proposes  to  revise  the  term 
"launch."  not  only  to  reflect  the 
codification  of  Pub.  L.  98-575.  but  to 
clarify  that  launch,  for  purposes  of 
licensing,  includes  the  flight  of  a  launch 
vehicle  and  those  hazardous  pre-flight 
activities  that  are  closely  proximate  in 
time  to  flight  and  are  unique  to  space 
flight.  For  launches  from  federal  launch 
ranges,  hazardous  activities  begin  with 
the  arrival  of  the  launch  vehicle  at  a 
federal  launch  range  for  purposes  of 
preparation  for  flight.  The  term 
"launch"  is  addressed  in  greater  detail 
earlier  in  this  Notice. 

The  definition  of  "launch  site" 
reflects  changes  resulting  from  the 
codification  of  the  Act,  but  additional 
clarification  is  in  order.  The  definition 
of  "launch  site"  in  the  original 
Commercial  Space  Launch  Act  includes 
"facilities  located  on  a  launch  site 
which  are  necessary  to  conduct  a 
launch."  49  U.S.C.  App.  2603(5) 
(emphasis  added).  The  codified 
definition  of  "launch  site"  merely 
includes  "necessary  facilities"  with  no 
mention  of  their  location.  49  U.S.C. 
70102(6).  According  to  a  House  Report 
explaining  the  codification,  the  statute 
omitted  as  surplus  the  words  "includes 
all  *  •  *  located  on  a  launch  site  which 
are  *  *  *  to  conduct  a  launch." 
Revision  of  Title  49.  United  States  Code, 
••Transportation," H.K.  Rep.  No.  180, 
103rd  Cong.,  1st  Sess.,  at  463  (Jul.  15. 
1994).  Although  no  substantive  changes 
were  intended  by  the  codification  [see 
id.  at  5).  omission  of  "located  on  a 
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launch  site"  from  the  law  may  create  the 
impression  that  facilities  may  be  located 
anywhere  and  still  require  a  license 
under  the  statute.  This  is  not  the  case. 
The  Office  does  not  believe  that 
Congress  intended  to  change  the 
substance  of  the  statute  to  provide  for 
the  licensing  of  all  necessary  facilities 
regardless  of  their  location. 

Additions 

New  terms  include  "Associate 
Administrator,"  "federal  launch  range," 
"hazardous  materials,"  "launch 
accident,"  "launch  incident,"  "launch 
operator,"  "mishap."  "Office."  and 
"regulations." 

"Associate  Administrator"  reflects  a 
change  in  title  of  the  person  in  charge 
of  the  Office  and  arises  out  of  the 
transfer  of  the  Office  from  the  Office  of 
the  Secretary  to  the  Federal  Aviation 
Administration.  The  term  describes  the 
FAA's  Associate  Administrator  for 
Commercial  Space  Transportation. 

"Federal  launch  range"  means  an 
installation  from  which  launches  take 
place  that  is  owned  and  operated  by  the 
government  of  the  United  States. 
Federal  launch  ranges  include  Cape 
Canaveral  Air  Station.  Vandenberg  Air 
Force  Base.  White  Sands  Missile  Range 
and  Wallops  Flight  Facility. 

"Hazardous  materials"  means 
hazardous  materials  as  defined  in  49 
C.F.R.  172.101. 

"Launch  accident."  "launch 
inddent  ,"and"mishap"all  address 
related  issues.  The  term  "mishap"  is  a 
general  term  for  all  unplanned  events  at 
a  launch  site  or  a  launch  resulting  in 
injury,  occupational  illness,  or  damage 
to  or  loss  of  equipment  or  property. 
Mishaps  include  but  are  not  limited  to 
launch  accidents  and  launch  incidents. 
Launch  accidents  and  launch  incidents 
are  included  in  the  term  "mishap." 
"Launch  accident"  and  "launch 
inddent"  derive  from  the  Office's 
current  definition  of  "accident"  and 
"incident"  as  the  terms  appear  in  the 
Office's  acddent  investigation  plan. 
Both  terms  encompass  unplanned 
events  occurring  during  flight.  "Launch 
accident"  is  defined  by  the  seriousness 
of  the  resuhs,  and  "launch  incident" 
focusses  on  the  failure  of  a  safety  system 
or  process  that  may  or  may  not  have 
caused  serious  harm.  Special  reporting 
and  investigation  requirements  attach  if 
a  launch  acddent  or  incident  occurs. 
"Accident"  is  also  defined  in  a 
Memorandum  of  Understanding  with 
the  National  Transportation  Safety 
Board  (NTSB).  A  launch  accident 
requires  NTSB  involvement.  A  "launch 
inddent"  may  or  may  not  require  NTSB 
involvement,  depending  on  the 
seriousness  of  the  safety  issues 


involved.  Other  mishaps,  such  as  a 
mission  failure,  have  fewer  reporting 
and  investigation  requirements. 

"Launch  operator*  is  defined  as  a 
person  who  launches  or  plans  to  launch 
a  launch  vehicle  and  any  payload.  The 
term  is  required  in  order  to  distinguish 
a  launch  operator  irom  a  "site  operator," 
a  term  that  the  Office  intends  to  define 
in  a  future  rulemaking  concerning  the 
operation  of  a  launch  site. 

"Office"  means  the  office  of  the 
Associate  Adminsitrator  for  Commercial 
Space  Transportation  of  the  Federal 
Aviation  Administration,  U.S. 
Department  of  Transportation. 

"Regulations"  means  regulations 
adopted  by  the  Office  pursuant  to  the 
Act.  and  describes  those  regulations 
contained  in  14  CFR  Chapter  III. 

B.  Part  4 11— Policy 

The  Office  proposes  to  delete  as 
unnecessary  and  to  reserve  part  411, 
which  establishes  the  policies  of  the 
Office  for  licensing  commercial  launch 
activities.  This  part  identifies  two 
reviews,  safety  and  mission  reviews, 
which,  pursuant  to  the  proposed  rules, 
would  be  addressed  in  parts  413,  415 
and  417. 

C.  Part  413 — License  Application 
Procedures 

Fropbsed  part  413  continues  to 
describe  those  license  application 
procedures  applicable  to  all  license 
applications.  The  procedures  apply  to 
license  applications  to  launch  a  launch 
vehicle  or  to  operate  a  launch  site.  More 
specific  requirements  applicable  to 
obtainirfg  a  launch  license  or  site 
operator  license  are  set  forth  in  parts 
415  and  417.  respectively.  The  majority 
of  the  revisions  to  this  part  are  editorial 
or  self-explanatory.  A  few  revisions  bear 
individual  mention. 

Proposed  §413.3  identifies  who  must 
obtain  a  license  to  launch  a  launch 
vehicle  or  to  operate  a  launch  site.  Any 
person  proposing  to  launch  a  launch 
vehicle  or  to  operate  a  launch  site 
within  the  United  States  must  obtain  a 
license  authorizing  the  launch  or  the 
operation  of  the  launch  site.  A  U.S. 
citizen  or  entity  proposing  to  launch 
outside  the  United  States  or  to  operate 
a  launch  site  outside  of  the  United 
States  must  obtain  a  license  authorizing 
the  launch  or  the  operation  of  the 
launch  site.  A  foreign  corporation, 
partnership,  joint  venture,  association  or 
other  foreign  entity  controlled  by  a  U.S. 
citizen  and  proposing  to  launch  from,  or 
to  operate  a  launch  site  within, 
international  territory  or  waters  must 
obtain  a  license  if  the  United  States  does 
not  have  an  agreement  with  a  foreign 
nation  providing  that  the  foreign  nation 


shall  exercise  jurisdiction.  A  foreign 
corporation,  partnership,  joint  venture, 
association  or  other  foreign  entity 
controlled  by  a  U.S.  dtizen  does  not 
require  a  license  to  launch  from  foreign 
territory,  unless  that  foreign  nation  has 
agreed  that  the  U.S.  shall  exercise 
jurisdiction  over  the  launch. 

Proposed  §413.5  requires  a 
prospective  applicant  to  consult  with 
the  Office  prior  to  submitting  an 
application.  This  pre-application 
consultation  would  become  mandatory 
in  order  to  allow  both  the  applicant  and 
the  Office  the  opportunity  to  identify 
potential  issues  relevant  to  the  Office's 
licensing  determination.  Consultations 
may  be  made  by  telephone. 

Proposed  §  413.7  contains  a  change  in 
the  name  of  the  Office.  Effective 
November  15,  1995,  the  Office  became 
a  part  of  the  Federal  Aviation 
Administration,  where  it  now  operates 
as  the  FAA's  seventh  line  of  business. 
With  that  move,  the  Office  name  was 
changed  from  the  Office  of  Commercial 
Space  Transportation  to  the  Office  of  the 
Associate  Administrator  for  Commercial 
Space  Transportation.  Proposed 
§  413.5(a)  reflects  that  change. 

Proposed  §41 3. 7(b)(2)  requires  an 
applicant  to  provide  the  Office  with  one 
or  more  points  of  contact  who  should 
receive  notices  from  the  Office. 

Proposed  §  413.9  describes  how  an 
applicant  may  request  confidential 
treatment  for  trade  secrets  or  proprietary 
commercial  or  financial  data. 

Proposed  §  413.11  describes  the 
process  by  which  applications  are 
accepted  or  rejeded.  Proposed 
§  413.11(a)  provides  for  an  initial 
screening  of  an  application  in  order  for 
the  Office  to  determine  whether  the 
application  is  sufficiently  complete  to 
allow  the  Office  to  initiate  the  required 
reviews.  The  Ad  requires  the  Office  to 
complete  its  review  of  an  application 
within  180  days.  The  Office  determines 
when  an  application  is  sufficiently 
complete  for  the  180  days  review  period 
to  commence  and  how  those  180  days 
will  be  measured.  If  the  Office  receives 
an  application  which  fails  to  provide 
sufficient  information  for  the  Office  to 
condud  a  meaningful  review,  then  a 
review  cannot  be  performed. 
Accordingly,  the  180-day  review  period 
will  start  to  run  only  upon  receipt  of  an 
acceptable  application.  The  Office 
considered  the  option  of  not 
commencing  any  review  of  an 
application  and  thus  of  not  starting  to 
count  the  180-day  statutory  time  limit 
until  the  application  was  complete  to 
ensure  that  the  Office  did  not  receive 
piecemeal  applications.  The  Office  also 
considered  rejeciing  or  denying  an 
incomplete  application,  which  would 


also  prevent  the  180-day  review  period 
from  commencing.  The  Office 
determined  that  if  an  applicant        ^ 
presented  sufficient  material  to  allow  at 
least  some  meaningful  review  to 
commence,  the  Office  would  do  so  in 
the  interests  of  the  applicant. 
Conunencing  the  review  of  even  an 
incomplete  application  should  allow  for 
earUer  identification  of  required 
information  not  addressed,  hasten  the 
process  and  increase  efficiency.  In  order 
for  the  Office  to  review  an  application, 
the  application  must  be  suffidently 
complete  to  allow  review  to  commence. 
Although  review  of  an  incomplete 
apphcation  may  commence,  proposed 
§  413.13  requires  an  applicant  to 
complete  an  incomplete  application. 

Proposed  §  413.15  tolls  the  review 
period  of  180  days  when  an  applicant 
fails  to  provide  information  required  for 
the  Office  to  complete  its  review.  If  an 
apphcation  does  not  address  requests 
for  required  information  in  suffident 
detail,  or  if  the  application  contains 
inconsistendes,  the  Office  may  advise 
the  applicant  and  provide  a  time  by 
which  the  requested  information  must 
be  provided.  Once  the  deadline  has 
passed,  and  while  the  Office  waits  for 
any  information  necessary  to  complete 
its  review,  the  180-day  time  limit  on  the 
Office  does  not  run.  The  Office 
considered  the  option  of  returning  the 
application  for  resubmission  if  the 
requested  information  were  not 
submitted  within  the  time  provided. 
Because  of  the  new  submission  of  the 
application,  a  new  180-day  review 
period  would  commence.  This  course 
would  provide  the  applicant  a  strong 
incentive  to  respond  to  the  Office's 
information  request  in  a  timely  fashion, 
and,  perhaps,  resiilt  in  the  processing  of 
only  those  applications  where  the 
applicant  possesses  the  adual  capadty 
to  respond.  This  would  accordingly 
discourage  frivolous  applications.  The 
Office  determined  that  most  appUcants, 
provided  with  information  regarding 
how  soon  the  Office  would  require 
information  necessary  to  complete  a 
review,  would  respond  in  the  time 
allotted.  Thus,  so  extreme  an  incentive 
would  not  be  required.  However,  it  has 
been  the  Office's  experience  that 
appUcants  do  not  always  respond  in  a 
timely  fashion  to  requests  &t>m  the 
Office  for  clarification  or  additional 
information.  Accordingly,  some 
incentive  to  respond  promptly  is 
necessary,  and  in  the  event  an  appUcant 
fails  to  respond  within  the  time 
provided,  the  Office  proposes  to  toll  the 
180-day  statutory  review  period. 

Proposed  §  413.17  describes  an 
appUcant 's  responsibiUty  for  the 
continuing  acctiracy  and  completeness 


of  the  information  contained  in  the 
appUcant's  Ucense  appUcation.  The 
applicant  must  advise  the  Office  of  any 
proposed  material  change  in  any 
representation  contained  in  its 
appUcation,  including  its  launch  plans 
or  operations,  launch  procedures, 
classes  of  payloads,  orbital  destinations, 
safety  requirements,  the  type  of  launch 
vehicle,  flight  path,  and  range,  or  any 
safety  related  system,  poUcy,  procedure, 
requirement,  criteria  or  standard,  related 
to  commercial  space  launch  or  laimch 
site  operation  activities,  that  may  affed 
pubUc  health  and  safety,  the  safety  of 
property,  including  government 
property,  or  hazards  to  the  environment. 
Because  the  Office  proposes  to  rely 
upon  federal  ranges  for  safety 
considerations,  as  discussed  in  other 
parts  of  this  Notice,  the  applicant  must 
also  notify  the  Office  in  the  event  the 
appUcant  appUes  to  the  federal  range  for 
a  waiver  to,  or  deviates  &x)m  the  federal 
range's  safety  requirements  or 
procedures. 

This  section  also,  while  permitting  an 
appUcant  to  modify  or  supplement  its 
Ucense  appUcation,  notes  that  changes 
to  an  appUcation  may  lengthen  the  time 
that  the  Office  requires  to  complete  its 
reviews.  The  Office  will  reserve  to  itself 
the  right  to  toU  the  180-day  review 
period  in  the  event  that  modifications  to 
an  appUcation  so  radicaUy  change  the 
applicant's  proposal  that  the  change,  in 
effed,  constitutes  a  new  application. 
The  Office's  experience,  however,  has 
been  that  most  modifications,  while 
important,  have  a  relatively  minor 
impad  on  the  processing  time, 
particularly  if  those  modifications  are 
submitted  in  a  timely  manner. 

Proposed  §413.19  addresses  issuance 
of  a  Ucense. 

Proposed  §  413.21  contains  the 
procedures  employed  by  the  Office 
when  it  denies  an  appUcant  a  Ucense, 
and  describes  the  recourse  available  to 
that  appUcant.  The  appUcant  may 
attempt  to  corred  the  deficiencies 
which  resulted  in  the  denial  of  its 
appUcation  and  request  reconsideration 
of  its  application,  or  it  may  request  a 
hearing  to  show  why  the  appUcaUon 
should  not  be  denied. 

Proposed  §  413.23  aUows  a  Ucensee  to 
apply  for  renewal  of  an  expiring  Ucense. 
A  licensee  seeking  authorization  to 
condud  activities  that  are  substantially 
or  significantly  different  from  those 
authorized  under  the  expiring  Ucense  is 
not  eUgible  for  renewal  of  the  Ucense 
and  must  apply  for  a  new  Ucense. 

D.  Part  415 — Launch  Ucense 

Proposed  part  415  estabUshes 
requirements  appUcable  to  obtaining  a 
Ucense  to  launch  a  launch  vehide  and 


estabUshes  post-Ucensing  requirements. 
The  provisions  of  this  part  apply  to 
prospective  and  Ucensed  launch 
operators  and,  possibly,  to  prosi>ective 
payload  owners  and  operators,  and 
should  be  read  in  conjimdion  with  the 
general  appUcation  requirements  of  part 
413.  A  flow  chart  of  the  launch  license 
appUcation  process  is  provided  in 
Figure  1, 

Proposed  subpart  A  describes  the 
scope  and  types  of  launch  licenses, 
required  approvals  or  determinations 
and  procedures  governing  issuance  or 
transfer  of  a  launch  Ucense.  Proposed 
§  415.1  explains  that  part  415  prescribes 
requirements  for  obtaining  a  launch 
Ucense  and  prescribes  post-licensing 
requirements.  Proposed  §415.3 
addresses  the  types  of  launch  Ucenses 
issued,  as  discussed  previously  in  this 
Notice. 

Proposed  §§  415.5  and  415.7  identify 
the  approvals  and  determinations 
required  to  quaUfy  for  a  launch  Ucense. 
These  sedions  would  require  a  Ucense 
appUcant  to  obtain  poUcy  and  safety 
approvals  from  the  Office.  The  applicant 
would  also  be  required  to  obtain  a 
payload  determination  unless  the 
payload  were  otherwise  exempt  fit>m 
Office  consideration.  The  owner  or 
operator  of  the  proposed  payload  may 
also  apply  for  a  payload  determination. 
In  addition  to  these  approvals  or 
determinations  that  the  Office  requires 
of  an  applicant  for  a  launch  Ucense,  an 
appUcant  should  bear  in  mind  that  the 
National  Environmental  PoUcy  Ad 
(NEPA)  requires  the  Office,  prior  to 
considering  a  license  application,  to 
perform  environmental  reviews  of  major 
federal  actions  such  as  issuing  a  launch 
Ucense.  Accordingly,  if  a  proposed 
launch  vehicle  is  not  otherwise  already 
encompassed  by  the  Office's  1986     ^ 
Programmatic  Environmental 
Assessment  of  Commerdal  Expendable 
Launch  Vehicle  Programs,  then  NEPA 
may  dired  the  Office  to  perform  the 
requisite  environmental  review.  No 
other  approvals  or  determinations  are 
required  bom  the  Office  in  order  for  an 
appUcant  to  obtain  a  Ucense  for  launch 
of  a  launch  vehicle. 

This  subpart  also  contains  provisions 
for  issuance  and  transfer  of  a  launch 
Ucense.  Once  an  appUcant  has  obtained 
aU  required  approvals,  the  Office  will 
issue  a  laimch  Ucense  under  proposed 
§415.9.  Proposed  §415.11  allows  the 
Office  to  amend  a  launch  Ucense  at  any 
time  by  modifying  or  adding  terms  and 
conditions  to  tiie  Ucense  to  ensiire 
compUance  with  the  Ad  and 
regulations.  Although  standard  Ucense 
terms  and  conditions,  as  proposed  in 
subpart  E,  apply  to  all  Ucensees,  it  is  the 
experience  of  the  Office  that  a  particular 
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launch  proposal  or  a  particular  licensee 
may  present  unique  circumstances 
which  apply  only  to  that  licensee.  In 
that  event,  the  Office  may  issue  or 
amend  a  license  with  terms  and 
conditions  not  identified  in  subpart  E  to 
protect  public  health  and  safety,  safety 
of  property,  U.S.  national  security  and 
foreign  policy  interests,  or  international 
obligations  of  the  United  States.  Should 
a  licensee  wish  to  protest  an  Office 
modification  of  its  license,  it  is  entitled 
to  a  hearing  pursuant  to  §  406.1(a)(3)  of 
part  406.  In  the  event  safety  requires 
that  additional  terms  and  conditions  be 
applied  to  all  licensees,  the  Office 
would  revise  subpart  E  by  rulemaking  to 
implement  any  such  standardized 
terms.  A  licensee  may  also  initiate 
license  modification.  As  provided  in 
part  413,  a  licensee  may  request 
modification  of  its  license  to  reflect 
changes  in  its  proposed  launches. 

Under  proposed  §  415.13  only  the 
Office  may  issue  or  transfer  a  license, 
and  only  upon  application  by  the 
transferee.  The  prospective  transferee 
must  satisfy  all  requirements  for 
obtaining  a  license  as  specified  in  parts 
413  and  415. 

Subpart  B  describes  the  proposed 
requirements  for  a  policy  review.  The 

Eroposed  policy  review  is  currently 
nown  as  a  mission  review  under  14 
CFR  part  411.  Because  the  Office 
proposes  to  separate  a  payload 
determination  from  any  mission  review, 
it  proposes  to  change  the  name  of  the 
review  to  poUcy  review  to  more 
accitfately  identify  its  purpose.  Under 
proposed  §§415.21  and  415.23.  a  policy 
review  would  address  whether  some 
aspect  of  a  proposed  launch  presented 
an  issue  affecting  U.S.  national  security 
or  foreign  policy  interests  or  is 
inconsistent  with  international 
obligations  of  the  United  States.  Launch 
safety  issues  would  be  addressed  only 
in  the  safety  review  although  the  Office 
proposes  to  address  payload  safety 
issues  in  the  course  of  a  payload 
determination.  Only  a  launch  license 
applicant  may  request  a  policy 
approval.  An  appUcant  must  provide 
the  information  required  by  subpart  B  so 
that  the  Office  may  review  those  aspects 
of  an  applicant's  launch  proposal  that 
are  not  related  to  safety.  The  Office 
coordinates  this  review  with  other 
government  agencies,  including  the 
Departments  of  Defense.  State,  and 
Commerce,  the  National  Aeronautics 
and  Space  Administration  and  the 
Federal  Communications  Commission. 
An  applicant  may  choose  to  submit  an 
application  for  policy  review  separately 
from  its  license  application,  or,  as  do 
most  applicants,  it  may  submit  a 
complete  license  application.  The  Office 


proposes  to  allow  separate  submission 
of  a  request  for  a  policy  review  because 
of  the  possibility  that  an  applicant 
might  be  uncertain  about  policy  issues 
surrounding  its  proposal,  and  might 
wish  to  allay  concerns  over  reactions  to 
its  proposed  launch.  An  applicant  might 
then  request  only  a  policy  review  prior 
to  undertaking  the  additional  effort 
necessary  to  prepare  a  complete  license 
application.  Past  experience  indicates 
that  the  Office  accomplishes  mission 
reviews  relatively  quickly  in 
comparison  with  a  safety  review. 
Proposed  §  415.25  describes  the 
information  an  applicant  would  be 
required  to  provide  to  obtain  a  poUcy 
approval.  The  information  requested 
reflects  current  Office  information 
requests.  The  Office  requires  this 
information  in  order  to  inform  itself  and 
other  agencies  as  to  what  is  being 
launched,  by  whom,  for  what  purpose, 
and  where  a  vehicle  and  its  payload  are 
going.  The  State  Department,  for 
example,  may  be  interested  in  overflight 
issues  regarding  particular  countries. 
Accordingly,  the  Office  proposes  to 
require  that  an  applicant  supply  it  with 
sufficient  information  to  describe  a 
proposed  launch  vehicle  and  its 
mission. 

The  information  requested  by 
proposed  §  415.25(b)  is  required  in  the 
event  there  ve  any  policy  issues 
surrounding  the  launch  vehicle  itself. 
The  Office  requires  a  brief  description  of 
the  launch  vehicle,  including  the 
propellants  used  and  the  vehicle's  major 
systems,  such  as  its  structural, 
pneumatic,  propulsion,  electrical  or 
avionics  systems.  For  example,  policy 
questions  may  arise  over  the  use  of 
nuclear  power.  The  Department  of 
Defense  may  have  concerns  over  the 
allocation  of  resources  to  a  commercial 
launch  if  a  sole  source  manufacturer  is 
involved.  The  Office  is  interested  in 
views  regarding  whether  this  level  of 
detail  is  overly  burdensome. 

The  information  requested  by 
proposed  §  415.25(c)(2)  is  intended  to 
provide  the  Departments  of  State  and 
Defense  the  identities  of  any  foreign 
interests  involved  in  a  licensed  launch. 
These  agencies  express  interest  in 
foreign  involvement  in  the  U.S.  launch 
industry.  Also,  there  may  be  issues  with 
respect  to  whether  possible  government 
payment  of  excess  third-party  claims  is 
available  to  foreign  launch  participants. 
The  Office  pro]x>ses  to  request  the 
identity  of  any  foreign  owners 
possessing  a  ten  percent  or  greater 
interest  in  a  license  applicant.  The 
Office  believes  that  a  ten  percent 
ownership  interest  is  suffidenUy  high 
for  a  foreign  owner  to  be  able  to 
influence  a  prospective  licensee.  The 


Office  is  aware  that  a  publicly  traded 
corporation  will  not  always  know  the 
id^tity  of  each  of  its  smaller 
shareholders.  However,  such  an 
applicant  should  be  aware  of  any 
shareholders  possessing  that  significant 
an  interest  in  the  corporation.  Reporting 
requirements  of  the  Securities  and 
Exchange  Commission  and  the 
Department  of  Defense  are  often 
triggered  by  an  ownership  interest  often 
percent  or  more  and  the  Office  believes 
that  this  constitutes  a  reasonable 
threshold.  The  Office  is  interested  in 
comments  addressing  whether  a  ten 
percent  threshold  provides  sufficient 
information  concerning  the  ability  of 
foreign  interests  to  influence  Ucensee 
decisions. 

Proposed  §  415.25(d)(3)  requires 
information  regarding  the  sequence  of 
major  launch  events  during  flight.  In 
this  regard,  the  Office  expects  to  be 
informed  of  events  such  as  approximate 
engine  bum  times  of  all  stages,  stage 
separation  events,  yaw  maneuvers  and 
engine  cutoff.  The  applicant  may 
provide  this  information  through  a  text 
explanation  or  through  diagrams  and 
charts. 

Proposed  §  415.25(d)(4)  requests  a 
description  of  the  range  of  nominal 
impact  areas  for  all  spent  motors  and 
other  discarded  mission  hardware.  The 
area  identified  for  each  impacting 
component  shall  include  that  area 
within  three  standard  deviations  of  the 
nominal  impact  point,  a  calculation 
otherwise  known  as  a  3-sigma  footprint. 

Proposed  section  415.27  contains 
procedures  employed  by  the  Office 
when  it  denies  an  applicant  a  policy 
approval  and  describes  the  recourse 
available  to  that  applicant.  If  an 
applicant  fails  to  obtain  a  policy 
approval,  the  applicant  may  attempt  to 
correct  the  deficiencies  which  resulted 
in  the  denial  and  request 
reconsideration  of  the  denial,  or,  upon 
denial  of  a  license,  it  may  request  a 
hearing. 

Proposed  subpart  C  addresses  the 
Office's  safety  evaluation  process  for 
license  applications  for  launches  &x>m  a 
federal  launch  range.  Because  of  the 
history  and  safety  record  of  the  federal 
launch  ranges,  and  because  the  Office's 
baseline  assessments  provide  a  written 
record  of  the  federal  launch  range's 
experience  relevant  to  commercial  space 
transportation,  the  Office  accepts  that  a 
federal  launch  range  will  perform  its 
safety  role.  Accordingly,  the  Office's 
information  requirements  are  directed 
more  toward  an  appUcant 's  own  safety 
capabilities.  The  Office  requires 
information  regarding  the  applicant's 
safety  organization,  vehicle  design  and 
operational  safety  practices.  In  this 


subpart  the  Office  proposes  standards 
regarding  acceptable  flight  risk  and 
requires  an  applicant  to  submit 
procedures  and  plans  that  demonstrate 
that  it  will  satisfy  certain  other  safety 
requirements  if  it  obtains  a  license. 

The  Office  recognizes  that  federal 
launch  ranges  provide  a  number  of 
safety  services  for  launch  operators,  and 
that  these  sites  have  an  historically  good 
record  of  safety.  Proposed  §  415.31 
^plains  that  the  Office  will  issue  a 
license  to  an  applicant  proposing  to 
launch  from  a  federal  launch  range  if 
the  applicant  satisfies  the  requirements 
of  subpart  C  and  has  contracted  with  the 
federal  launch  range  for  the  provision  of 
launch  services  and  property,  as  long  as 
the  launch  services  and  proposed  use  of 
property  are  within  the  experience  of 
the  federal  launch  range.  All  other 
safety  services  and  property  associated 
with  an  applicant's  proposal  are 
evaluated  on  an  individual,  case  by  case 
basis. 

The  Office  has  assessed  the  four 
federal  launch  ranges  which  provide 
launch  services  and  facilities.  The 
federal  ranges  assessed  include  Cape 
Canaveral  Air  Station,  Vandenberg  Air 
Force  Base,  Wallops  Ffight  Facility  and 
White  Sands  Missile  Range.  The  Office 
does  not  duplicate  federal  launch  range 
analyses  nor  routinely  review  those 
analyses  during  the  launch  safety 
review  conducted  by  the  Office.  Instead, 
the  Office  relies  on  its  knowledge  of  the 
range  processes  as  documented  in  the 
Office's  baseline  assessments.  The 
Office's  assessments  provide  a  basis  for 
the  Office's  reliance  on  the  adequacy  of 
the  services  provided  by  each  of  the 
federal  launch  ranges.  Some  safety 
issues,  however,  may  not  be  adequately 
addressed  by  a  federal  launch  range. 
The  failure  of  federal  launch  range 
safety  systems  or  procedures  may,  for 
example,  affect  the  Office's  ability  to 
rely  on  a  federal  launch  range.  The 
Office  may  ascertain  this  during  the 
course  of  a  pre-application  consultation 
or  once  an  applicant  submits  its 
application.  "The  Office  may  then 
require  the  applicant  to  demonstrate 
safety  with  respect  to  those  specific 
areas  of  concern  on  an  individual  or 
case  by  case  basis.  In  addition  to 
requiring  a  showing  of  safety  from  the 
applicant,  the  Office  will  also  work  with 
the  federal  launch  range  to  address  the 
issue,  and  will  update  the  Office's 
baseline  assessment  as  appropriate. 

The  Office  also  makes  maxunum  use 
of  the  information  an  applicant  must 
provide  a  federal  launch  range.  The 
applicant,  to  save  paperwork,  may 
submit  to  the  OfEce  either  entire,  cht 
appropriate  sections  of,  documents  it 
prepares  and  submits  to  the  federal 


launch  range  that  are  relevant  to  the 
applicant's  launch  application.  It  has 
been  the  Office's  experience  that 
because  information  requested  by 
federal  launch  ranges  provides  greater 
detail  than  the  Office  requires,  the 
Office's  requirements  may  be  satisfied 
by  this  material. 

To  aid  applicants  in  identifying  those 
sections  of  documents  submitted  to 
federal  launch  ranges  that  are  relevant 
to  the  apphcant's  launch  application, 
the  Office  has  prepared  "Comparison  of 
OCST  Safety  Approval  Requirements  for 
Launches  from  a  Federal  Laimch  Range 
with  Air  Force  Range  User 
Requirements."  Figure  2.  This 
comparison  may  be  used  by  an 
applicant  as  a  guide  to  satisfying 
subpart  C  requirements.  It  is  illustrative 
only,  and  where  it  appears  to  conflict 
with  the  proposed  regulations,  the 
regulations  govern.  Although  the 
comparison  applies  only  to  launch 
ranges  operated  by  the  Air  Force,  the 
Office  intends  it  to  be  helpful  for 
applicants  using  all  federal  launch 
ranges.  The  Office  plans  to  prepare 
similar  matrices  for  other  federal  launch 
ranges  in  the  near  future,  and  invites 
industry  cmnments  on  this  approach. 

Proposed  §  415.33  requires  an 
applicant  to  document  its  safety 
organization.  The  applicant  must 
possess  a  functioning  safety 
organization  because  an  applicant 
cannot  ensure  safety  without  someone 
designated  as  responsible  for  safety 
issues.  The  Office  will  evaluate  whether 
the  structure,  lines  of  commimication, 
and  approval  authority  the  appficant 
estabUshes  will  enable  the  applicant  to 
identify  and  address  safety  issues  and  to 
ensure  compliance  with  the 
requirements  of  range  safety  and  the 
Office's  regulations.  How  the  federal 
launch  range's  safety  services  are 
integrated  with  the  licensee  is  also 
relevant.  The  Office  expects  that  for 
launches  fit>m  federal  laimch  ranges  the 
applicant  will  structure  its  safety 
organization  to  ensure  compliance  with 
federal  launch  range  requirements,  sudi 
as.  for  example.  Eastern  and  Western 
Range  Regulation  127-1  for  Air  Force 
launch  ranges.  The  Office  believes  that 
charts  are  the  most  efficient  way  to 
depict  much  of  the  required 
information.  An  applicant  should 
include  one  or  more,  as  appropriate, 
organizational  charts  that  will  delineate 
the  lines  of  communication  and  the 
internal  decision  making  process.  In 
providing  this  information,  the 
applicant  should  include  those  services 
of  the  federal  launch  range  upon  which 
the  applicant  proposes  to  rely,  and  those 
of  any  other  organization  providing 
flight  safety  services.  The  applicant's 


description  must  include  interfaces  with 
the  federal  launch  range  and  should 
explain  how  the  safety  policies  and 
procedures  of  all  segments  of  the  safety 
organization  identified  above  will  be 
implemented. 

Proposed  §  415.33(b)  would  require 
an  applicant  to  have  a  safety  official 
possessing  safety  authority.  In  order  to 
keep  safety  concerns  separate  from 
mission  goals,  the  person  responsible 
for  safety  should  have  the  ability  to 
perform  independently  of  those  parts  of 
the  applicant's  organization  responsible 
for  mission  assurance,  and  should  also 
have  the  authority  to  report  directly  to 
the  person  in  charge  of  licensed 
launches.  The  safety  official  should  be 
identified  by  title  or  position  and  by 
qualifications  rather  than  by  name. 

Although  risk  is  inherent  in  the 
launch  of  a  launch  vehicle,  proposed 
§  415.35  establishes  limits  on  how  much 
risk  the  Office  will  allow  for  a 
commercial  launch.  Proposed  §  415.35 
explains  that  acceptable  flight  risk 
through  orbital  insertion  is  measured  in 
terms  of  collective  risk.  Collective  risk 
constitutes  the  sum  total  risk  to  that  part 
of  the  public  which  constitutes  an 
exposed  population  over  a  region 
exposed  to  a  launch.  The  public 
includes  everyone  except  essential 
launch  area  personnel.  Accordingly, 
government  personnel  who  are  not 
essential  to  a  launch  are  defined  as  the 
public  for  purposes  of  measuring 
acceptable  risk.  The  Office  proposes  to 
prohibit  certain  eventuafities  to  reduce 
flii^t  risk  following  orbital  insertion. 

Pursuant  to  proposed  §  415.35(a),  the 
collective  risk  associated  with  an 
applicant's  proposed  launch,  measured 
by  expected  casualty  (EJ.  shall  not 
exceed  30  x  10 ""'.  TTie  Office's  proposed 
risk  threshold  reflects  acceptable 
collective  risk.  Individual  annual  risk 
describes  the  probabiUty  of  serious 
injury  or  death  to  a  singfe  person,  and 
is,  po^ps,  the  more  common  measure 
of  risk,  llie  launch  industry's  common 
measure  of  risk  is  collective  risk,  which 
may  then  be  measured  as  individual  risk 
in  light  of  the  fectora  associated  with 
any  given  launch.  Individual  risk  may 
be  correspondingly  less  than  collective 
risk,  depending  on  the  size  of  the 
population  exposed.  This  means  that  a 
collective  risk  of  Ec  of  30  x  10~«  is  more 
strict  than  an  individual  risk  of  1  x 
10-6  (1  per  million).  For  example,  with 
a  collective  risk  of  30  x  10 ~'.  and  a 
population  of  one  hundred  thousand 
exposed  to  a  particular  launch,  the  risk 
to  any  one  individual  is  .3  x  10 ~'  (three 
tenths  per  biUion).  For  purposes  of 
comparison,  the  Office  notes  that  the 
Air  Force  describes  the  collective  risk 
level  proposed  as  no  greater  than  that 
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voluntarily  accepted  in  normal  daily 
activity.  Eastern  and  Western  Range 
127-1  Range  Safety  Requirements,  Sec. 
1.4. 1-12  (Mar.  31,  1995).  For  example, 
a  person  has  a  one  in  600.000  chance 
over  a  lifetime  of  being  hit  by  lightning, 
which  is  a  greater  risk  than  the  Office 
proposes  to  allow  for  launch.  The  Office 
invites  public  comment  regarding  the 
adequacy,  for  purposes  of  safety,  of  the 
standard  it  proposes. 

This  standard  derives  from  launch 
risk  guidance  employed  by  the  Air 
Force  at  Cape  Canaveral  Air  Station  and 
Vandenberg  Air  Force  Base  to  define 
acceptable  risk.  The  Office  proposes  to 
adopt  this  standard  because  the  Office 
believes  that  commercial  launches 
should  not  expose  the  public  to  risk 
greater  than  normal  background  risk. 
NASA  employs  an  Ec  of  1  x  10"  «  at  its 
Wallops  Flight  Facility,  for  the  launch 
of  small  launch  vehicles.  Only  a  few 
commercial  launches  have  taken  place 
at  Wallops  since  1988.  Rather  than 
employing  the  standard  used  by  NASA 
for  its  Wallops  launches,  the  Office 
decided  to  use  the  Air  Force  standard, 
reflecting  as  it  does  the  standard  already 
in  place  for  the  majority  of  commercial 
U.S.  launches,  and  for  the  majority  of 
government  launches  of  vehicles  of  a 
comparable  size.  No  casualties  arising 
out  of  a  government  or  commercial 
launch  have  occurred  to  the  public 
under  this  standard. 

The  Office  is  aware  that  the  Air  Force 
implements  this  standard  as  "acceptable 
launch  risk  without  high  management 
(Range  Commander)  review."  Eastern 
and  Western  Range  127-1  Range  Safety 
Requirements.  Sec.  1.4.1,  1-12.  This 
means  that  based  on  national  need  and 
the  approval  of  a  range  or  wing 
commander  the  Air  Force  may  allow  a 
launch  with  a  predicted  expected 
casualty  risk  of  greater  than  30  x  10"^ 
Id.  The  Office  believes  that  the  proposed 
standard  should  be  met  for  all 
commercial  launches,  however,  so  that 
the  general  public  will  not  be  exposed 
to  a  higher  than  normal  risk  from  a 
commercial  activity.  The  Office 
recognizes  that  many  commercial 
launches  carry  government  payloads, 
and  that  there  may  be  a  national  need 
to  launch  a  critical  national  payload 
with  a  predicted  launch  risk  of  greater 
than  30  x  10 ~*.  An  applicant  proposing 
to  launch  such  a  payload  would  have  to 
request  a  waiver  from  the  Office  and 
show  that  national  need  warranted 
waiver  of  this  standard.  The  Office 
would  also  work  with  any  government 
payload  owner  or  operator  to  resolve 
such  an  issue. 

Proposed  §  415.35(c)  requires  an 
applicant  to  submit  an  analysis 
identifying  hazards  and  assessing  risks 
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for  flight  under  nominal  and  non- 
nonunal  conditions.  A  federal  launch 
range  will  sometimes  perform  a 
quantitative  analysis  for  flight  until 
orbital  insertion,  or,  for  a  suborbital 
mission,  until  impact,  or.  for  example, 
may  determine  that  an  analysis  of 
previously  approved  missions  applies  or 
may  serve  as  a  basis  for  a  comparative 
analysis.  If  an  applicant's  previously 
submitted  application  contains  a  risk 
assessment,  the  applicant  need  not 
submit  additional  analyses  for  similar 
launches.  In  such  cases,  a  comparative 
analysis  may  be  supplied.  So  long  as  a 
federal  launch  range's  analysis  takes 
into  account  all  aspects  of  an  applicant's 
proposed  launch,  the  Office  will  accept 
a  hazard  identification  and  risk  analysis 
performed  by  a  federal  launch  range. 

As  an  alternative  to  relying  on  federal 
launch  range  procedures,  an  applicant 
may  perform  its  own  quantitative  risk 
analysis.  Pursuant  to  proposed 
§  415.35(c).  although  an  applicant  may 
submit  a  federal  range  risk  analysis,  the 
applicant  bears  the  burden  of 
demonstrating  that  predicted  risk  does 
not  exceed  an  expected  casualty  of  30  x 
10-6.  To  assist  applicants,  the  Office 
has  documented  the  range  safety 
process  for  each  of  the  federal  ranges.  A 
launch  hazard  event  tree,  such  as  the 
one  described  in  the  Office's  Hazard 
Analysis  of  Commercial  Space 
Transportation,  provides  an  acceptable 
method  for  identifying  hazards  and 
assessing  risks. 

The  Office  is  interested  in  comments 
on  this  proposed  approach.  Two  other 
approadies  were  considered.  One  was 
to  have  no  application  requirements  for 
hazard  identification  or  risk  analysis  at 
all.  This  approach  was  not  selected 
because  it  would  not  provide  the  Office 
with  the  necessary  assurance  that 
predicted  risk  would  remain  within 
acceptable  levels,  namely  Ec  <  30  x 
10-6.  The  second  approach  the  Office 
considered  was  to  require  an  applicant 
to  develop  its  own  criteria  and 
procedures  for  identifying  hazards  and 
assessing  risks  for  flight  until  orbital 
insertion,  and  to  demonstrate 
compliance  with  the  Office's  standard 
without  the  use  of  any  federal  launch 
range  analysis.  The  Office,  however, 
believed  that  requiring  an  applicant  to 
invent  its  own  procedures  would  ignore 
the  experience  and  capability  of  the 
federal  launch  ranges  as  documented  in 
the  Office's  baseline  assessments  and 
would  put  an  unnecessary  burden  on 
the  industry.  Instead,  the  approach 
chosen  maximizes  the  use  of  federal 
launch  range  analyses,  while  at  the 
same  time  ensuring  that  the  Office 
licenses  only  those  applicants  who  do 


not  expose  the  public  to  risks  greater 
than  e4<  30x10-6. 

Under  proposed  §  415.35(b).  an 
applicant's  launch  proposal  must  ensure 
that  for  all  launch  vehicle  stages  or 
components  that  reach  earth  orbit  that 
there  is  no  unintended  physical  contact 
of  the  vehicle  or  its  components  with 
the  payload  after  payload  separation. 
The  applicant's  proposal  must  also 
ensure  that  debris  generation  will  not 
result  from  the  conversion  of  energy 
■  sources  into  energy  that  fragments  the  * 
vehicle  or  its  components.  Those 
involved  in  commercial,  defense  and 
scientific  uses  of  space  are  voicing  a 
growing  space  safety  concern  due  to  the 
increasing  number  of  objects  being 
placed  in  orbit,  which  increases  the 
potential  for  collisions  between  objects 
in  space.  Collisions  in  turn  create 
additional  space  debris.  The  operation 
of  launch  vehicles  in  space  affects  and 
is  affected  by  hazards  associated  with 
space  debris.  Accordingly,  the  Office 
proposes  the  requirements  of  paragraph 
(b)  to  mitigate  hazards  associated  with 
space  debris. 

Federal  launch  ranges  do  not  evaluate 
risks  posed  by  either  the  launch  vehicle 
upper  stages  or  the  attached  payload 
while  on  orbit  or  reentering.  Federal 
launch  ranges  perform  a  collision 
avoidance  analysis,  commonly  referred 
to  as  a  COLA,  prior  to  launch  to  ensure 
that  manned  or  potentially  manned 
spacecraft  will  not  be  affected  during 
the  first  24  hours  following  orbital 
insertion  of  the  launch  vehicle. 

Proposed  §  415.37  requires  that  an 
applicant  design  and  operate  its  launch 
vehicle  to  ensure  that  the  flight  of  the 
launch  vehicle  does  not  exceed 
acceptable  flight  risk.  This  means  that 
integration  of  the  applicant's  launch 
vehicle,  procedures,  personnel,  support 
equipment,  and  facilities  with  a  federal 
launch  range's  flight  support  resources 
and  services  will  result  in  a  calculated 
flight  risk,  measured  by  expected 
casualty,  for  any  one  launch  that  does 
not  exceed  30  x  10  "6,  and  that  the 
requirements  of  §  415.35(b)  are  satisfied 
as  well. 

Section  415.37(a)  proposesto  require 
an  applicant  to  identify  and  describe  its 
launch  vehicle  structure,  the  vehicle's 
hazardous  and  safety-critical  systems 
and  provide  drawings  and  schematics 
for  each  system  identified.  Because 
federal  launch  ranges  require  an 
applicant  to  provide  a  detailed 
description  of  the  applicant's  launch 
vehicle  and  its  systems,  including 
drawings  and  schematics,  the 
requirements  of  paragraph  (a)  may  be 
satisfied  by  providing  the  Office  with  a 
copy  of  all  or  appropriate  portions  of  the 
documentation  provided  to  a  federal 


launch  range.  The  Office  would  not  use 
the  data  to  duplicate  the  federal  launch 
range's  design  approval  process,  but  to 
document  the  characteristics  of  the 
launch  vehicle  being  licensed. 

Section  415.37(b)  proposes  to  require 
a  description  of  the  information 
necessary  for  ensuring  that  launch 
operations  satisfy  the  criteria  contained 
in  proposed  §415.35.  Section  415.37(b) 
proposes  to  require  an  appUcant  to 
describe  the  launch  operations  and 
procedures  that  the  applicant  will 
employ  to  mitigate  risks  for  flight  both 
before  and  after  orbital  insertion.  The 
applicant  should  eliminate  or  control  by 
design  all  identified  hazards  to 
acceptable  levels.  Typical  hazard 
controls  for  flight  until  orbital  insertion 
used  at  current  launch  ranges  include 
flight  termination  systems,  azimuth  and 
elevation  adjusting  based  on  real-time 
wind  weighting  analysis,  evacuating 
personnel  from  high  risk  areas, 
modifying  vehicle  trajectory  to  avoid 
high  risk  areas,  and  delaying  launch 
until  more  favorable  conditions  exist. 
Applicants  may  rely  on  the  methods 
used  by  federal  launch  ranges  to 
identify  hazard  controls  and  to  ensure 
that  the  hazard  controls  will  be 
effective.  A  number  of  standard  industry 
practices  reduce  potential  on-orbit  risks 
arising  out  of  flight  following  orbital 
insertion.  A  launch  operator  may 
maneuver  its  launch  vehicle  orbital 
stage  after  payload  separation  to 
minimize  the  likelihood  that  the  orbital 
stage  will  recontact  the  payload.  This 
avoids  the  consequences  of  either  a 
malfunctioning  payload  or  orbital 
debris.  In  order  to  reduce  the  possibility 
of  future  explosions  that  could  create 
orbital  debris,  a  launch  operator  may 
render  Uquid  fueled  orbital  stages  as 
inert  as  possible  by  expelling  all 
propellants  and  pressurants  and 
protecting  batteries  from  spontaneous 
explosion.  A  launch  operator  may  keep 
stage-to-stage  separation  devices  and 
other  potential  debris  sources  captive  to 
a  stage  with  lanyards  or  other  means. 
Also,  a  launch  operator  may  choose 
launch  times  to  geosynchronous  earth 
orbit  designed  to  align  the  final  orbit  of 
the  orbital  stage  so  as  to  lower  the 
perigee  of  the  stage  more  quickly  than 
other  orbits. 

Section  415.37(c)  proposes  to 
implement  the  Office's  current  flight 
readiness  guidelines.  The  requirements 
proposed  arise  out  of  recommendations 
from  a  National  Transportation  Safety 
Board  (NTSB)'  investigation  of  an 
anomaly  that  occurred  during  a 
commercial  launch  from  a  federal 
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launch  range.  Requirements  intended  to 
ensure  the  readiness  of  a  launch  team 
include  designation  of  an  individual 
responsible  for  flight  readiness,  launch 
readiness  reviews,  use  of  a  safety 
directive,  countdown  checklists,  dress 
rehearsals  procedures,  and  procedures 
for  crew  rest. 

The  Office  recognizes  that  there  are 
many  reviews  conducted  of  a  launch 
system  from  its  initial  design  up  to 
flight.  However,  in  proposed  section 
415.37(c)(1),  the  Office  places  special 
emphasis  on  a  flight  readiness  review, 
or  its  equivalent.  A  review  is  typically 
conducted  not  more  than  one  or  two 
days  prior  to  scheduled  flight.  In  most 
cases  a  flight  readiness  review  is 
standard  practice  at  federal  laimch 
ranges,  but  the  Office  considers  the 
review,  and  the  topics  required  in  this 
section,  to  be  so  important  that  the 
applicant  must,  in  its  apphcation, 
commit  to  a  meeting  and  identify  the 
topics  to  be  addressed.  This  review 
must  ensure  that  all  system  and 
personnel  readiness  problems  are 
identified  and  are  associated  with  a  plan 
to  resolve  them,  that  all  systems  needed 
for  launch  have  been  checked  but  and 
are  ready,  and  that  each  participant  is 
cognizant  of  his  or  her  role  on  die  day 
of  launch.  If  this  review  revealed 
unresolved  issues,  the  ficensee  would 
be  able  to  assess  its  ability  to  resolve 
those  issues  before  the  intended  launch 
time  or  to  delay  the  laimch,  as 
appropriate. 

Proposed  §415. 37(c)(2)  would  require 
an  applicant  to  possess  procedures  that 
ensure  mission  constraints,  rules  and 
abort  procedures  are  contained  in  a 
single  document  approved  by  licensee 
flight  safety  and  federal  launch  range 
personnel. 

Proposed  §  415.37(c)(3)  would  require 
an  applicant  to  employ  procedures  that 
ensure  that  all  laimch  countdown 
checklists  are  current  and  consistent. 
Past  inconsistencies  in  critical 
countdown  checklists  and  procedures 
have  raised  serious  safety  concerns.  The 
Office  recognizes  that  it  may  be 
impractical  for  all  launch  participants  to 
have  identical  checklists  due  to 
differences  in  the  roles  of  launch 
participants.  The  applicant  should, 
however,  have  some  process,  such  as  a 
master  countdown  manual,  to  ensure 
the  currency  and  consistency  of  all 
participants*  checklists  during 
countdown  to  flight.  This  will  ensure 
that  confusion  and  uncertainties  on 
launch  day  are  minimized,  that  flight 
safety  critical  procedures  are  completed 
successfully,  and  that  those  individuals 
with  launch  decision  authority  know 
what  is  going  on  and  are  able  to  make 
sound  decisions. 


Proposed  §415. 37(c)(4)  requires  an 
applicant  to  have  procedures  for  the 
conduct  of  dress  rehearsals.  As 
demonstrated  in  the  past,  the  poor 
performance  of  a  dress  rehearsal  may 
indicate  the  lack  of  readiness  of 
individuals  or  systems  responsible  for 
safety.  The  applicant's  procedures 
should  include  criteria  for  determining 
when  dress  rehearsals  are  not  necessary. 
The  Office  recognizes  that  although 
dress  rehearsals  may  not  be  necessary  in 
every  case,  they  may  be  critical  to  those 
launch  companies  which  are  new  to  a 
launch  site,  or  to  those  that  are 
launching  a  new  launch  vehicle.  A 
number  of  launch  companies  have  been 
conducting  routine  launches  of  the  same 
vehicle  for  many  years.  If  an  applicant 
does  not  plan  to  hold  dress  rehearsals 
prior  to  any  of  its  launches  under  any 
circumstances,  the  applicant  should 
explain  why  rehearsals  are  not 
necessary.  However,  even  those  launch 
operators  that  routinely  conduct 
launches  typically  have  certain  criteria 
and  procedures  in  place  to  verify  that 
the  launch  team  is  ready  for  launch, 
especially  if  a  considerable  period  of 
time  has  elapsed  since  the  last  laundi 
took  place. 

For  those  situations  where  dress 
rehearsals  are  necessary,  the  dress 
rehearsal  should  simulate  both  nominal 
and  non-nominal  conditions,  induced 
not  only  by  the  launch  vehicle  or 
payload,  but  by  the  range  safety  system 
as  well.  Anomahes  introduced  during 
the  rehearsal  should  exercise  and  prove 
the  abilities  of  all  launch  participants, 
including  federal  launch  site  personnel, 
to  recognize  an  event  that  compels  a 
launch  hold  or  delay.  Tlie  Office  is 
interested  in  views  as  to  any  need  for 
future  standards  relating  to  rehearsals 
and  the  criteria  for  deciding,  based  on 
performance  during  the  rehearsal,  that  it 
is  acceptable  to  proceed  with  the 
launch. 

Proposed  §  415.37(c)(5)  responds  to 
another  NTSB  recommendation,  and 
requires  that  an  applicant  ensure  that  its 
flight  safety  personnel  adhere  to  federal 
launch  range  crew  rest  rules.  Experience 
has  shown  that  launch  crew  rest  criteria 
for  all  those  involved  in  supporting 
launch  operations  are  extremely 
important  and  can  have  a  significant 
impact  on  pubUc  health  and  safiety. 
Federal  launch  ranges  typically  have 
such  requirements.  Based  on  current 
knowledge  and  the  demonstrated  safety 
history  of  the  federal  ranges,  the  Office 
would  consider  adequate  a  commitment 
by  the  applicant  to  adhere  to  these 
requirements.  Other  rest  criteria 
proposed  by  an  applicant  may  be 
acceptable  if  the  applicant  requests  a 
waiver  of  the  Office's  rules  and 
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demonstrates  that  the  criteria  would  be 
adequate.  The  Office  is  interested  in  any 
opinions  regarding  the  need  for 
established  minimum  standards  for 
crew  rest. 

Proposed  §  415.39  requires  an 
applicant  to  submit  a  communications 
plan  that  ensures  that  licensee  and 
federal  launch  range  personnel  receive 
safiety-critical  information  during 
countdown  and  flight.  The  NTSB.  after 
its  investigation  of  a  launch  anomaly, 
concluded  that  effective 
conununications  are  critical  to  the 
conduct  of  a  safe  flight.  Everyone 
involved  in  a  launch  needs  to  know  not 
only  what  channel  has  been  assigned  for 
particular  communications,  but  the 
proper  protocol  for  communicating  on 
that  channel.  The  Office  recognizes  that 
a  number  of  diSiarent  individuals 
typically  have  input  and  decision 
authority  with  respect  to  the  readiness 
of  various  launch  and  safety  systems. 
Past  experience  has  shown  that  serious 
mishaps  could  result  if  these 
relationships  are  not  clearly  defined  and 
understood  by  all  parties.  These 
relationships  should  therefore  be 
identifled  by  the  applicant.  Identifying 
persons  with  authority  to  make  "hold" 
and  "go/no-go"  decisions  is  critical  to 
ensuring  that  on  launch  day,  everyone 
knows  who  can  call  a  "hold"  and,  more 
importantly,  who  has  the  authority  to 
authorize  the  resumption  of  the 
countdown.  This  will  help  eliminate 
confusion  and  cross-talk  that  could 
cause  a  miscommimication  leading  to 
an  unsafe  condition.  In  addition,  at 
approximately  Gve  or  ten  minutes  prior 
to  flight,  the  Office  requires  that 
everyone  who  has  a  decision-making 
role,  or  who,  by  action  or  inaction  can 
either  prevent  or  allow  a  launch  to  take 
place,  be  on  the  same  predetermined 
channel. 

Proposed  §  415.41  requires  an 
applicant  to  submit  an  accident 
investigation  plan.  The  accident 
investigation  plan  should  comply  with 
the  reporting  requirements  identified  in 
proposed  section  415. 41(b),  and  should 
contain  procedures  for  resptMiding  to  a 
launch  accident,  incident  or  other 
mishap. 

Proposed  §415.43  contains 
procedures  employed  by  the  Office 
when  it  denies  an  applicant  a  safety 
approval  and  descrihes  the  recourse 
available  to  that  applicant.  If  an 
appHcant  Eails  to  obtain  a  safety 
approval,  the  appUcant  may  attempt  to 
correct  the  deficiencies  which  resulted 
in  the  denial  and  request 
reconsideration  of  the  denial,  or,  upon 
denial  of  a  Ucense.  it  may  request  a 
hearing. 


The  Office  proposes  to  conduct  a 
payload  review  and  determination 
pursuant  to  49  U.S.C.  §  70104(c}  of  the 
Act.  The  Act  provides  that  the  Secretary 
of  Transportation  may  prevent  the 
launch  of  a  particular  payload  if  the 
Secretary  determines  that  the  payload 's 
launch  would  jeopardize  the  public 
health  and  safety,  safety  of  property,  or 
national  security  or  foreign  policy 
interests  or  international  obligations  of 
the  United  States.  Proposed  subpart  D 
explains  when  a  payload  review  and 
determination  are  required  and  the 
elements  of  that  review.  Addition  of  this 
subpart  constitutes  a  change  from 
current  practice  because  the  payload 
review  would  no  longer  be  performed  as 
part  of  the  policy  review  proposed  by 
the  new  rules.  Tliis  subpart  would  also 
allow  either  a  launch  license  applicant 
or  a  payload  owner  or  operator  to  apply 
for  a  payload  determination  separately 
from  a  launch  operator's  Ucense 
application.  A  launch  license 
applicant's  decision  to  seek  a  payload 
determination  separately  from  a  license 
appUcation  might  be  based  on 
uncertainty  with  respect  to  payload 
issues  and  a  desire  to  gain  a  payload 
determination  before  undertaking  the 
additional  effort  required  to  prepare  a 
complete  launch  license  application. 

Although  a  payload  determination  is 
required  ror  a  license,  it  is  not 
necessarily  a  requirement  imposed  on  a 
Ucense  applicant.  A  license  applicant 
may  not  receive  a  license  without  a 
payload  determination,  unless  the 
payload  is  otherwise  exempt,  but  an 
applicant  need  not  itself  apply  for  a 
payload  determination  if  it  has 
otherwise  been  issued.  In  addition  to 
the  fact  that  many  payloads  are  exempt 
from  Office  consideration,  an  appUcant 
may  incorporate  by  reference  a  payload 
determination  issued  earlier  to  the 
appUcant  or  to  a  payload  owner  or 
operator.  Alternatively,  an  appUcant 
may  refierence  a  separate  application 
submitted  by  another  launch  license 
appUcant  for  a  payload  determination 
and  request  that  the  Office  incorporate 
its  earUer  determination. 

The  Office  does  not  believe  that  this 
flexible  approach  would  affect  the 
statutory  requirement  that  the  Office 
complete  its  license  application  review 
within  180  days.  Submission  of  a 
request  for  a  payload  determination 
does  not  constitute  the  filing  of  a 
complete  application,  and  a  Ucense 
application  is  not  complete  without  a 
request  for  a  payload  determination. 
The  Office  is  considering  issuing 
conditional  licenses  on  those  occasions 
when  a  request  for  a  payload 
determination  has  yet  to  be  completed. 
This  would  mean  that  a  license  would 


be  issued  subject  to  or  conditional  upon 
issuance  of  a  payload  determination. 
The  Office  once  issued  a  conditional 
license  to  an  applicant  who  proposed  to 
launch  a  reentry  vehicle  as  its  payload. 
The  reentry  vehicle  was  still  under 
development,  but  the  Office  issued  a 
launch  license  conditioned  upon 
eventual  submission  of  all  required 
payload  information  and  a  final 
determination  by  the  Office  regarding 
thepayload. 

Tne  Office  also  addresses  payload 
safety  issues  because  payload  safety  is 
not  otherwise  part  of  the  safety 
evaluation  of  the  launch.  Payload  issues 
considered  during  the  review  include, 
but  are  not  limited  to,  unique  launch 
safety  issues,  the  payload  owner(s),  and 
the  payload  function.  For  example,  a 
past  payload  issue  included  the  nature 
of  the  cargo.  In  that  case  the  payload 
cargo  consisted  of  cremains,  which  are 
human  remains  reduced  to  small 
peUets.  A  safety  issue  addressed  was 
whether  the  pellets  would  be  dispersed 
while  in  orbit. 

Proposed  §  415.51  describes  the  scope 
of  an  Office  payload  review.  Pursuant  to 
proposed  §  415.53.  the  Office  will  not 
review  payloads  owned  and  operated  by 
the  government  of  the  United  States  or 
those  that  are  subject  to  the  regulation 
of  the  Federal  Communications 
Commission  or  the  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration. 

Proposed  §  415.55  allows  the  Office  to 
make  a  determination  regarding  a 
proposed  class  of  payloads,  including, 
for  example,  communications,  remote 
sensing  or  navigation  satellites.  When 
an  applicant  requests  an  operator 
license  to  conduct  unspecified  but 
similar  launches  over  a  period  of  five 
years,  the  appUcant  will  not  always  be 
able  to  identify  specifically  each 
payload  to  be  launched.  The  appUcant 
must  describe  the  class  or  classes  of 
payloads  proposed  for  launch  under  the 
Ucense  and  general  characteristics  of 
those  payloads.  In  these  cases,  the 
licensee  must  later  provide  additional 
descriptive  information  regarding  the 
specific  payload  prior  to  flight  as 
described  in  §  415.79(a). 

Proposed  §415.57  provides 
procedures  an  appUcant  must  follow  to 
obtain  a  payload  determination.  The 
Office  coordinates  a  payload  review 
with  other  government  agencies  such  as 
the  Departments  of  Defense,  State,  and 
Conunerce,  the  National  Aeronautics 
and  Space  Administration  and  the 
Federal  Communications  Commission. 
The  information  requested  under 
proposed  §  415.59  is  required  to  identify 
and  address  possible  safety  and  poUcy 
issues  related  to  the  payload,  and  to 
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conduct  any  necessary  interagency 
review.  In  most  instances,  the 
information  submitted  may  be  brief,  but 
in  cases  which  present  potential  unique 
safety  concerns  considerable  detail  may 
be  necessary  regarding  the  physical 
characteristics,  functional  description 
and  operations  of  the  payload. 

Proposed  §  415.61(a)  explains  that  the 
Office  will  issue  a  payload 
determination  unless  policy  or  safety 
considerations  prevent  launch  of  the 
payload.  Proposed  §  415.61(b)  contains 
the  procedures  employed  by  the  Office 
were  it  to  deny  an  applicant  a  payload 
determination  and  describes  the 
recourse  available  to  that  applicant.  If 
an  applicant  fails  to  obtain  a  payload 
determination,  the  applicant  may 
attempt  to  correct  the  deficiencies 
which  resulted  in  a  denial  and  request 
reconsideration  of  the  denial,  or,  upon 
denial  of  a  license,  it  may  request  a 
hearing. 

Proposed  §  415.63  addresses 
incorporation  of  a  payload 
determination  into  subsequent  license 
reviews.  It  also  explains  that  any  change 
in  information  provided  to  the  Office 
must  be  reported  in  accordance  with 
applicable  rules. 

Proposed  subpart  E  addresses  post- 
licensing  requirements,  including 
license  terms  and  conditions.  This 
subpart  describes  a  licensee's  public 
safety  responsibilities  under  proposed 
§415.71.  Proposed  §415.73  describes 
the  circumstances  which  require  a 
licensee  to  apply  for  an  amendment  to 
its  license.  A  launch  licensee  must 
ensure  the  continuing  accuracy  of 
representations  contained  in  its 
application  for  the  term  of  its  license, 
and  must  conduct  its  licensed  launches 
as  it  has  represented  that  it  will.  This 
means  that  if  any  information  a  licensee 
provides  pursuant  to  part  415  is  no 
longer  accurate,  a  licensee  must  apply 
for  an  amendment  to  its  license.  For 
example,  if  a  licensee  intends  to  alter  its 
accident  investigation  plan,  it  must 
request  an  amendment  to  do  so. 

The  remainder  of  subpart  E  contains 
license  terms  and  conditions  applicable 
to  all  licensees.  Proposed  §415.75 
requires  a  licensee  to  enter  into  an 
agreement  with  the  federal  launch  range 
from  which  it  proposes  to  launch. 
Proposed  §  415.77  requires  a  licensee  to 
maintain  those  records  that  pertain  to 
activities  carried  out  under  a  license 
issued  by  the  Office.  Proposed  §415.79 
requires  a  Ucensee  to  report  certain 
information  before  each  launch. 
Proposed  §415.81  contains 
requirements  for  registration  of  space 
objects,  including  a  new  provision  that 
a  licensee  need  not  register  objects 
owned  and  registered  by  the 


government  of  the  United  States. 
Proposed  §415.83  requires  a  licensee  to 
comply  with  financial  responsibility 
requirements  as  specified  in  a  license  or 
license  order.  Proposed  §415.85 
explains  that  a  licensee  is  required  to 
cooperate  with  the  compliance 
monitoring  responsibilities  of  the  Office. 

Proposed  subpart  F  describes  the 
Office's  safety  review  for  a  proposed 
launch  from  a  launch  site  not  operated 
by  a  federal  launch  range.  The  Office 
will  conduct  a  review  on  an  individual, 
case  by  case  basis  until  it  issues 
regulations  of  general  applicability. 

Proposed  subpart  G  incorporates  the 
Office's  environmental  review 
requirements,  current  §§415.31  and 
415.33,  which  require  the  Office  to 
comply  with  applicable  environmental 
laws  and  regulations,  and  state  that  the 
applicant  must  provide  the  Office  with 
the  information  required  for  doing  so. 
The  proposed  relocation  represents  no 
substantive  change  from  the  current 
regulations. 

E.  Part  417 — Site  Operator  License 

Because  the  Office  proposes  to 
remove  and  reserve  part  411,  which 
contains  §411.3  governing  the  Ucensing 
of  the  operation  of  a  laimch  site,  the 
Office  proposes  part  417  to  govern  the 
licensing  of  the  operation  of  a  launch 
site.  The  Office  will  license  the 
operation  of  a  launch  site  on  an 
individual,  case  by  case  basis  until  it 
issues  regulations  of  general 
applicability.  Until  then,  an  applicant 
for  a  site  operator  license  should  refer 
to  the  Office's  draft  guidelines  for 
application  requirements. 

V.  Statutory  Authority  for  Proposed 
Rules 

These  proposed  rule  changes  are 
proposed  pursuant  to  49  U.S.C.  Subtitle 
IX,  Commercial  Space  Transportation, 
ch.  701 — Commercial  Space  Launch 
Activities,  §§70101-70119,  formerly  the 
Commercial  Space  Launch  Act  of  1984, 
as  amended. 

VI.  Regulatory  Burden  and  Costs 

This  NPRM  has  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
E.O.  12866.  Under  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation,  this  proposed  rule  is 
considered  significant  because  there  is 
substantial  public  interest  in  the 
rulemaking.  44  FR  11034  (Feb.  26, 
1979). 

A.  Regulatory  Evaluation 

An  assessment  of  the  potential  costs 
and  benefits  of  the  proposed  regulatory 
action  was  performed  as  is  required  by 
Executive  Order  12866.  A  baseline  case 


was  stipulated  which  assumes  that 
every  licensed  commercial  space  launch 
is  issued  one  and  only  one  Ucense,  and 
that  that  license  covers  all  activities 
(beginning  when  the  launch  operator 
commences  launch-related  activities  on 
the  federal  range). ^  This  baseline  was 
then  compared  to  current  practice  under 
which  launch  operator  Ucenses  for  up  to 
two  years  are  issued  to  cover  launch 
activities  beginning  when  the  licensee 
begins  preparation  for  launch  on  the 
federal  range.  Then  the  provisions  of  the 
proposed  regulation  were  compared  to 
current  practice. 

The  primary  impacts  of  the  proposed 
regulations  are  on  Ucensees  (generally 
launch  firms)  as  the  primary  regulated 
community  and  on  the  government  of 
the  United  States  (the  Office  as  the 
implementer  of  the  regulations  and  the 
U.S.  Treasury).  The  effects  on  launch 
companies  are  reduced  paperwork  costs, 
and  increased  business  certainty  (i.e., 
reduced  uncertainty  relating  to  license 
requirements  and  resulting  costs). 
Specific  impacts  on  launch  firms 
include: 

•  Reduced  paperwork  and 
administrative  costs  resulting  from  the 
availability  of  the  launch  operator 
license, 

•  Increased  certainty  regarding 
requirements  attendant  with  obtaining 
and  maintaining  a  license, 

•  Increased  certainty  that  would 
result  from  being  issued  a  launch 
operator  license  covering  multiple 
launches  as  compared  with  a  license  for 
each  launch, 

•  Greater  certainty  regarding  the 
scope  of  a  launch  Ucense, 

•  Possibly  increased  risk  due  to 
narrower  definition  of  launch  period 
(and  consequently  narrower  period 
during  which  licensee  might  be 
indemnified  by  the  government). 

The  more  narrow  definition  of  launch 
would  result  in  less  time  during  which 
the  activities  of  a  licensee  would  be 
subject  to  the  financial  responsibility 
and  risk  allocation  scheme  of  the  Act. 
This  means  that  the  possibility  of 
indemnification  is  correspondingly 
shorter.  During  the  time  that  a  launch 
company  is  present  at  a  federal  launch 
range,  but  its  launch  vehicle  is  not 
present,  there  would  be  no  possibility  of 
indemnification  under  the  pro|>osed 
definition  of  launch  were  an  accident  to 
occur.  Instead,  a  laimch  ofierator  would 


•  Although  the  Office  practice  has  evolved  toward 
the  multiple  licente  approach  contained  in  the 
proposed  regulations,  it  was  believed  that  it  would 
be  more  appropriate  to  use  the  previous  Office 
practice  as  a  baseline,  so  the  economic  impacts 
identified  in  such  a  comparison  would  reflect  the 
real  impacts  of  the  changes  from  current 
regulations. 
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have  to  make  its  own  evaluations 
regarding  the  necessity  for  and  amount 
of  insurance  required  for  its  activities. 
The  Office  believes  that  insurance  for 
industrial  operations  is  available,  but 
does  not  have  information  regarding  its 
necessity  or  the  impacts,  if  any,  on  the 
price  of  insurance,  financial  risk 
investment  decisions  or  other  hnancial 
impacts  of  the  Office's  proposal  to 
truncate  the  possibility  of 
indemnification.  Accordingly,  the  Office 
requests  comments  regarding  these 
issues. 

Annual  savings  to  industry  resulting 
from  the  paperwork  and  administrative 
impacts  were  estimated  to  be  $536,000 
when  current  practice  is  compared  with 
the  baseline  and  $180,000  when  the 
proposed  regulation  is  compared  with 
current  practice.  The  benefits  of 
increased  certainty  were  not 
quantifiable.  The  impact  of  possibly 
higher  risk  was  considered  to  be  so  low 
as  to  be  considered  inconsequential. 

The  specific  impacts  on  the  Office  are 
greater  certainty  about  future  operations 
and  better  ability  to  plan  due  to  the 
institution  of  launch  operator  licenses. 
Another  impact  is  reduced  paperwork 
and  administrative  costs  that  result  from 
processing  fewer,  albeit  more  costly 
licenses.  This  is  expected  to  result  in   ., 
cost  savings  to  the  Office  of  about 
$1,266,000  annually  when  current 
practice  is  compared  with  the  baseline, 
and  $177,000  annually  when  the 
proposed  regulation  is  compared  with 
current  practice.  Over  the  four-year  time 
horizon  ^  of  this  analysis,  total  benefits 
to  both  industry  and  govenunent  total 
approximately  $7,208,000  when  current 
practice  is  compared  with  the  baseline 
and  about  $1,428,000  when  the 
proposed  regulation  is  compared  with 
current  practice.  There  is  also  a  slightly 
lower  risk  to  the  U.S.  Treasury  that  it 
would  be  called  upon  to  indemnify  for 
third-party  damages  under  the 
indemnification  provision  of  the  statute, 
because  the  launch  phase  is  more 
limited  under  the  regulation.  This  risk 
is  expected  to  be  extremely  low  and  has 
not  been  quantified.  The  overall  primary 
impacts  of  the  regulation  are  expected  to 
result  in  net  benefits  to  industry  and  the 
government. 

Limited  secondary  impacts  on 
pay  load  owners,  new  market  entrants, 
and  insurance  firms  were  found  but 


'The  Statute  has  a  five-year  suiuet  clause  of 
which  one  year  has  already  passed— hence  the  four 
year  consideration. 


were  not  quantified.  It  was  impossible 
to  predict  the  direction  of  impacts  on 
insurance  firms,  while  identified 
potential  impacts  on  payload  owners 
and  new  market  entrants  were  likely  to 
provide  net  benefits. 

A  copy  of  the  regulatory  evaluation 
analysis  is  filed  in  the  docket  and  may 
also  be  obtained  from  the  Office. 

B.  Regulatory  Flexibility  Act  Analysis 

I  certify  that  this  rule  would  not,  if 
adopted  as  pro]x>sed,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Small 
Business  Administration  has  defined 
small  businesses  in  the  space  industry 
as  entities  composed  of  fewer  than  1000 
employees.  The  Office  licenses 
approximately  half  a  dozen  entities  for 
launch  from  federal  ranges.  Only  one 
licensee  has  fewer  than  1000  employees. 
In  addition,  a  modest  annual  savings  to 
industry  resulting  from  paperwork  and 
administrative  impacts  were  estimated 
to  be  $536,000  when  current  practice  is 
compared  with  the  baseline  and 
$180,000  when  the  proposed  regulation 
is  compared  with  current  practice. 
Accordingly,  the  proposed  rules  are  not 
expected  to  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

C.  International  Trade  Impact 
Assessment 

The  impact  of  the  proposed  rule  on 
international  trade  is  expected  to  be 
beneficial.  The  proposed  rule 
streamlines  the  launch  license 
procedures  to  the  benefit  of  U.S. 
industry,  and  provides  prospective  site 
operators  greater  information  and 
certainty  to  the  ultimate  benefit  of  their 
ability  to  plan.  These  approaches  should 
redound  to  the  benefit  of  U.S.  industry 
as  it  confronts  foreign  competition. 

D.  Federalism  Implications 

The  proposed  regulations  would  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
federal  government  and  the  states,  or  on 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  the  proposed 
regulation  does  not  have  sufficient 
federalism  impacts  to  warrant  the 
preparation  of  a  federalism  assessment. 

E.  Paperwork  Reduction  Act 

Parts  413  and  415  of  the  proposed 
rules  contain  information  collection 


requirements.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501  et  seq.,  the  information 
collection  requirements  associated  with 
these  proposed  rules  are  being 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  OMB  No. 
2105-0515,  TITLE:  Commercial  Space 
Transportation  Licensing  Regulations. 
The  information  to  be  collected  includes 
data  to  support  policy  and  safety 
reviews,  data  to  support  payload 
reviews,  and  environmental  impact 
information.  The  required  information 
will  be  used  to  determine  if  a  license 
applicant  is  eligible  for  a  license  to 
launch  a  launch  vehicle. 

The  annual  cost  per  year  is  calculated 
by  multiplying  the  estimated  cost  per 
application  by  the  total  number  of 
applications  received  on  a  yearly  basis. 
The  estimated  cost  per  application  is 
calculated  by  multiplying  the  estimated 
hourly  wage  rate  by  the  estimated 
average  hours  required  for  processing  by 
the  government  and  for  industry 
preparation  of  an  application.  The  unit 
cost  for  each  launch  license  application 
is  calculated  by  employing  a  cost  of 
$59.00  per  hour.  This  cost  includes 
programmatic  costs  associated  with 
government  personnel  and  overhead. 
The  industry  rate  is  also  $59.00  per  hour 
for  industry  managerial,  engineering 
and  clerical  personnel  involved  in 
gathering,  reviewing  and  formatting  the 
information  required  for  each 
application.  Burden  hours  were 
obtained  based  on  engineering 
information.  The  burden  is  expected  to 
decrease  compared  with  existing 
paperwork  requirements  because  the 
proposed  regulations  clarify  the 
application  requirements.  Average 
burden  hours  per  application  are 
expected  to  approximate  518  hours  for 
a  launch  operator  license  and  421  hours 
for  a  launch  specific  license. 

Comments  on  the  proposed 
information  collection  requirements 
should  be  submitted  to:  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  Attention:  Desk  Officer  for 
the  Federal  Aviation  Administration.  It 
is  requested  that  comments  sent  to  OMB 
also  be  sent  to  the  rulemaking  docket  for 
this  proposed  action,  FAA  Rules  Docket 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-200),  Docket  No.  49815. 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 
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Figure  1 
Launch  Licensing  Process  Flow  Chart 
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Figure  2.— Comparison  of  FAA/CST  Safety  Approval  Requirements  for  Launch  From  a  Federal  Launch 

Range  With  Air  Force  Range  User  Requirements 
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Proposed  FAA/CST 
regulations 

Related  Air  Force  range  requirements 

(Eastern  and  Western  Range  Regulation 

(EWRR)  127-1,  Mar.  31.  1995) 

Requirement  comparison 

415.33  Safety  Organization 

(a)  Maintain  a  safety  organization  and  docu- 
ment It  by  identifying  lines  of  communication 
and  approval  authority  for  all  flight  safety  de- 
cisions. Lines  of  communicafion  shall  ensure 
that  personnel  perform  flight  safety  oper- 
ations m  accordance  with  range  safety  and 
subpart  C  requirements.  Approval  autfKXity 
shall  ensure  compliance  with  range  safety 
and  subpart  C  requirements. 

(b)  Safety  Official.  Identify  a  qualified  safety  of- 
ficial authorized  to: 

•  examine  all  aspects  of  flight  safety  oper- 

ations. 

•  monitor  independently   personnel   compli- 

ance with  safety  policies  and  procedures, 
and 

•  report  directly  to  the  person  responsible  for 

approval  of  launches,  who  shall  ensure 
that  all  of  the  safety  offictal's  concerns  are 
addressed  prior  to  launch. 

§18.1.3.1:  The  range  user  is  required  to  de- 
scribe its  system  safety  organization  in  a 
System  Safety  Program  Plan  (SSPP),  to  in- 
clude: 

•  safety  organizatkinal  and  functional  rela- 
tionships; 

•  lines  of  communication  (§  IB.  1.2c); 

•  responsibility  and  authority  of  personnel; 

•  staffing  of  the  safety  organizatkxi; 

•  the  decision  process  for  safety  related  is- 
sues; 

•  and  identificatkxi  of  the  organizational  unit 
responsi>le  for  performing  each  task. 

§16.1.1.2:  The  range  user  is  required  to  es- 
tablish and  maintain  a  key  system  safety 
position  for  each  program.  The  individual  in 
this  posrtkxi  must  be  directly  responsible  to 
ttie  range  user  program  manager  for  safety 
matters. 

The  parts  of  the  SSPP  related  to  flight  safety 
may  meet  FAA's  requirement  if  all  of  FAA's 
required  elements  are  addressed. 

The  safety  official  required  by  the  combination 
of  §18.1.1.2  and  §18.1.3.1  may  meet 
FAA's  requirement  if  all  of  FAA's  required 
elements  are  addressed. 

415.35  Acceptable  Flight  Risk 

(a)  Flight  risk  through  orbital  Insertion. 
Acceptable  risk  level:  E<;<30x10   *. 

(b)  Flight  risk  folk>wing  ortiital  insertk>n.  Pre- 
vent physical  contact  between  vehKle  or  its 
compor)ents   and   payload.    Prevent   debris 
generatkxi    from     conversion    of     energy 
sources  into  energy  that  fragments  the  vehi- 
cle or  its  components. 

(c)  Hazard  analysis  and  risk  assessment. 
Submit  an  analysts  assessing  nsks  to  publk: 

health  and  safety  arxj  safety  of  property 
a.s.sociated  with  nominal  arxl  rxxwKxninal 
flight. 

§1.4.1:  Acceptable  launch  nsk  without  high 
management  review  is  E<:<30x10  *. 

§1.3.7.2:  Range  safety  control  ends  at  ortiital 
insertkxi.  A  range  uses  Coliskxi  Avoklance 
(COLA)  data  to  determine  the  risk  of  colli- 
skxi  with  a  manned  or  mannable  object. 

§2.6.  2.8.  2.11:  The  range  user  is  required  to 
provkJe  the  data  necessary  for  range  safety 
to  perform  a  hazard  analysis  and  risk  as- 
sessmervt  for  the  range  user's  specifk:  vehi- 
de. 

The  Federal  Range  Commander  may  approve 
risk  levels  higher  than  Ec<30xl0o  where 
natk>nal  Interests  require. 

FAA's  requirements  are  not  required  by  the 
range. 

If  the  applicant  submits  the  hazard  analysis 
and  risk  assessment  performed  by  the 
range,  the  hazard  analysis  and  risk  assess- 
ment addresses  all  flight  risks  and  the  risk 
meets  the  requirement  of  Ec<30x10  *  for  a 
single  launch,  the  FAA  requirement  is  met 

415.37  Launch  Safety  Design  and  Operations 

(a)  Provide  overview  of  launch  vehicle,  includ- 
ing structure  and  hazardous  and  safety-criti- 
cal subsystems.  Include  drawings  and  sche- 
matics lor  each  system 

(b)  Wentify  al  launch  operations  and  proce- 
dures that  must  be  performed  to  ensure  ac- 
ceptable flight  nsks. 

§3A.2.3:  The  range  requires  the  user  to  pro- 
vide an  overview  of  ttve  launch  vehicle. 

§  1 .3.8:  The  range  requires  the  u.s«r  to  submit 

and  approval.  These  doaiments  must  in- 
clude the  information  the  range  needs  in 
order  to  conduct  flight  safety  operatrans. 

A  copy  of  the  oven/iew  that  satisfies  the  range 
requirements  will  satisfy  FAA's  requirement. 

The  portions  of  the  documents  provided  to  the 
range  ttiat  klentify  launch  operatfons  and 
procedures  related  to  flight  safety  may  meet 
FAA's  requirement  if  stll  of  FAA's  required 
elements  are  addressed.  Range  flight  safety 
procedures  documented  in  the  FAA's  Base- 
line Assessment  may  also  be  referenced  to 
identify  launch  operations  and  procedures 
perforrT>ed  by  a  range. 
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Proposed  FAA/CST 
regulatkNis 


(c)  Right  readiness  requirements.  Designate 
an  Individual  responsible  for  flight  readiness, 
and  submit  (1)  through  (5): 


(1)  Procedures  that  ensure  a  launch  readiness 
review  is  conducted  with  applfoant's  flight 
safety  personnel  and  federal  launch  range 
personnel  involved  in  the  launch.  The  review 
must  provide  the  following  to  the  individual 
responsible  for  flight  readiness: 

•  Flight  readiness  of  federal  launch  range 
property  and  servfoes; 

•  Right   readiness  of  launch  vehicle  and 
paytoad; 

•  Flight  readiness  of  flight  safety  systems; 

•  Missfon  rules  arxf  launch  constrairTts; 

•  Abort,  hold,  and  recycle  procedures; 

•  Results  of  dress  rehearsals  and  simula- 
tfons; 

•  Unresolved  safety  issues  and  plans  for 
resolution;  and 

•  Other    safety    information    to    determine 
flight  readiness. 

(2)  Procedures  that  ensure  missnn  con- 
straints, rules,  and  abort  procedures  are  list- 
ed and  consolklated  in  a  safety  directive  or 
notebook; 


Related  Air  Force  range  requirements 

(Eastern  and  Western  Range  Regulatkxi 

(EWRR)  127-1,  Mar.  31,  1995) 


(3)  Procedures  that  ensure  currency  and  oort- 
sistency  of  applicant  and  federal  range 
countdown  checklists; 


(4)  Dress  rehearsal  procedures; 

(5)  Procedures  for  ensuring  the  applKanfs 
flight  safety  personnel  adhere  to  federal 
launch  range  crew  rest  rules. 


§72.2:  The  Chiefs  of  Safety  of  the  45th  and 
30th  Space  Wings,  or  tt)eir  designated  rep- 
resentatives, are  responsible  for 

•  ProvkJing  rarige  users  with  a  Range  Safe- 
_ty  Laurtch  Operatkxis  Approval  Letter  no 

later  than  a  Launch  Readiness  Review 
(LRR);  and 

•  ProvkJing  the  final  range  safety  approval 
to  launch.  Issuance  of  the  Launch  Oper- 
atfons  Approval  Letter  depends  on  the 
range  user  having  obtained  the  prevkxisly 
required  approvals  (e.g..  §1.5.2.1  items  a 
through  f;  §  1.52.2  items  a  through  n). 

§7.2.3:  During  countdown,  a  Missile  Flight 
Control  Oflfoer  is  responsit)le  for  determin- 
irtg  whether  a  launch  shoukl  proceed. 

The  range  hoMs  a  LRR  to  detennine  if  the 
retr^ge  is  ready  to  support  a  partkxjiar  launch 
operatfon.  This  review  covers  all  elements 
of  support  ttuit  the  range  will  provide  to  ttie 
range  user.  The  requirement  for  the  LRR  is 
contained  in  AFSPACECOM  Regulation  55- 
32  "Operatkxis  Readiness  Review  of  Space 
and  Missile  Systems." 


§6.17  At  a  minimum,  procedures  for  the 
launch  countdown  arvj  prelaurKh  count  shall 
contain  tt>e  operations  safety  furx^tfons  for 
the  specifK  launch  vehk:le  and  payk>ad  sys- 
tems. 

§6A2.4a  List  al  non-hazardous,  hazardous, 
and  safety  critKal  procedures.  .  .  . 

§7.4.5  A  copy  of  the  final  range  user  count- 
down checklist  for  each  operatxxi  shaH  be 
provkjed.  .  .  . 

§72.4.1:  The  range  devefops  missfon  rules  in 
conjunctfon  with  the  range  user. 

§7.4:  Range  safety  devefops  a  Flange  Salety 
Operatfons  Requirement  (RSOR)  and  an 
Operatnns  Supplement  (OpsSup). 

§72.8:  The  range  user  is  required  to  provide 
telemetry  measurentent  lists,  countdown 
checklist,  and  special  commarxj  require- 
ments and  requests. 

§681.5:  One  copy  of  procedures  involving 
hazardous  or  safety  critical  operations  shall 
be  sutxnitted  to  rar>ge  safety  and  one  copy 
to  operatfons  safety  for  review  and  ap- 
proval. .  .  .  Final  approved.  put)lished  pro- 
cedures incorporating  range  safety  coit>- 
merMs  shaM  be  sutxnitted  to  range  safe- 
ty. ..  . 

The  range  does  not  require  dress  rehearsals. 

§6.5.1.4:  The  range  user  is  required  to  comply 
with  range  work  time  restnctfons. 


Requirement  comparison 


FAA's  requirement  for  the  applfoant  to  des- 
ignate an  Indivkjual  responsit)te  for  flight 
readiness  is  not  a  range  requirement. 


FAA  requires  tt>e  applfoant  to  conduct  a  meet- 
ing to  verify  readiness  of  the  vehicle  and 
launch  team,  whfoh  includes  range  support. 
The  LRR  hek)  by  the  rar>ge  may  meet 
FAA's  requirement  if  all  of  FAA's  required 
elements  are  addressed. 


The  FAA  requiremerrt  is  rx>t  required  by  the 
range,  but  an  applfoant  may  rely  on  the  mis- 
sfon  rules  arfo  operatforts  requirements  de- 
vefoped  t>y  ttie  range  to  satisfy  a  portion  of 
the  FAA  requirement  and  may  empfoy  ttwm 
in  the  applfoanTs  safety  directive  or  note- 

DOOK. 


The  FAA  requirement  is  not  required  t>y  ttte 
rmnge,  because  the  range  requirement  does 
not  require  procedures  that  spedficaKy  erv 
sure  currency  and  oortsistency  of  checklists. 


The  FAA  requirement  is  not  required  t>y  the 
range. 

The  FAA  requiremerrt  is  satisfied  wt>en  the  ap- 
plfoant  commits  to  meeting  the  reuige  re- 
quirements. 
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Proposed  FAA/CST 
regulations 


415.39  Communications  Plan 

(a)  Submit  communications  plan  providing  ap- 
plicant and  federal  laufKti  range  personnel 
communications  procedures  during  count- 
down and  flight.  Plan  must  ensure  effective 
issuance  and  communication  of  safety-criti- 
cal information  durir>g  countdown  irxduding 
hokVresume.  go/no  go,  and  atxxt  com- 
mands, and  describe  auttHxtty  of  personnel 
to  issue  these  commands.  Ensure  that 

(1)  Communcation  networVs  are  assigned 
so  that  personnel  have  direct  access  to 
real-t»ne  satety-cnticai  information; 

(2)  Personnel  morvtor  common  intercom 
charmels  during  countdown  and  flight;  and 

(3)  A  protocol  is  established  (or  utilizing 
dearly  defined  communications  tetmnot- 

ogy 

(b)  Submit  procedures  ttiat  ensure  applicant 
and  federal  laurKh  rar>ge  personnel  recerve 
ttie  communications  pian  that  has  C>een  corv 
curred  in  by  the  federal  launch  rar>ge. 


Related  Air  Force  range  requirements 

(Eastern  and  Western  Range  Regulation 

(EWRR)  127-1.  Mar.  31.  1995) 


415.41  Accident  Investigation  Plan  (AlP) 

(a)  Submit  an  AlP  containing  the  appkcanfs 
procedures  for  reporting  and  respondmg  to 
launch  accidents,  laurx:h  irxxjents.  or  other 
misttaps. 

(b)  Reporting  requirements.  The  AlP  shaH  pro- 
vida  tor  immadtote  notification  to  the  FAA 
Operaltons  Center,  and  submission  a4  a  wnt- 
ten  preiminary  roport  in  the  event  oH  a 
launch  acodant  or  laurwh  IrxidenL 


(c)  Response  Plans.  The  AlP 
procedures  that: 

•  enaura  ttte  oonsaquetKas  o*  a  launc^  ac- 
ddnt.  hunch  incident,  or  other  miship 
ara  contained  artd  minimiCTd; 

•  eneure  data  and  physicit  vManoe  are 
preeerved; 

•  require  appicant  to  report  to  artd  ooopor- 
aie  with  the  FAA  and  NTS8; 

•  designate  point(s)  o(  contact;  and 

•  identify  arxl  adopt  preventive  measures. 

(d)  tnveetigaion  Plans.  The  AlP  shaM  contain 
procedures  tor  invesbgatrng  the  cause  of  a 
launch  accident,  launch  incident,  or  ott>er 
mishap,  for  reporting  investigation  reeuMs  to 
the  FAA.  and  delineation  o(  responsAnities 
tor  personnel  assigned  to  conduct  nveatiga- 
tions. 


The  range  user  requests  aH  range  support,  in- 
dtxlmg  communications  support  In  an  Oper- 
ations Requirement  (OR)  document;  ttie 
rar>ge  resporxte  in  an  Operations  Directive 
(OD).  This  is  a  Universal  Documentation 
System  requirement. 

§7.11:  The  flight  control  communication  cir- 
cuits stiaH  be  specified  in  the  applicable 
Range  Safety  Operations  Requirements 
(RSOR).  An  RSOR  shaH  be  developed  and 
published  for  each  applicat)le  Program  Re- 
quirements Document  (PRO)  or  OR  pre- 
pared by  a  range  user. 


§7.4.1:  The  range  user  requests  communica- 
tions support  in  an  Operations  Requirement 
(OR)  document;  lt>e  range  resporxis  in  an 
Operations  Directive  (OD).  This  is  a  Univer- 
sal Documentation  System  requirement. 


Requirement  comparison 


§1.10.1:  The  range  investigates  al  mishaps 
involving  Air  Force  personnel  arxJ  resources 
in  accordaixx  ¥vith  Air  Force  Instruction 
(AFI)  91-204. 

§6.4.7.2:  The  range  user  must  irKkjde  an  ac- 
cident notification  plan  in  its  Ground  Oper- 
ations Plan,  and  must  provide  proper  and 
timely  notification  tg  the  range  of  mishaps 
involving  Air  Force  property  and  all  signifi- 
cant mshaps. 

§6.4.7.2:  The  range  user  notifies  the  range  if 
a  mishap  occurs. 

§1.10.1:  If  a  mishap  involves  Air  Force  per- 
sonnel or  resources,  ttie  range  responds 
and  investigates. 


The  federal  range  sets  up  a  communications 
system  to  support  launch  operations.  The 
range  also  provides  any  additional  commu- 
nications capabilities  required  by  ttie  range 
user  as  speafied  in  the  OR  and  OD.  The 
range  support  may  serve  as  a  portion  of  the 
applicant's  communications  plan,  but  be- 
cause the  range  does  not  address  the  re- 
quirements of  §415.39(a)(1)-(3),  an  appli- 
carrt  must  satisfy  those  addHional  require- 
nr>ents. 


The  FAA  requirement  is  not  required  t>y  ttte 
range. 


§1.10.1:  The  range  investigates  al  misfiaps 
involving  Air  Force  persorviel  and  re- 
sources. §1.10.2:  Rang*  siiaty  may  partici- 
pate in  non-Ar  Force  mialiap  investigations 
and  must  be  provided  investigation  results. 


The  range  does  not  require  the  range  user  to 
sutxnit  an  AlP. 


The  FAA's  requirement  is  not  required  by  the 
range. 


If  the  range  conducts  a  portion  of  FAA's  re- 
quired response,  ttwn  range  involvement 
would  be  a  component  of  an  applicanf  s  re- 
sponse plans. 


If  the  range  conducts  a  portion  of  FAA's  re- 
quired investigation,  tt>en  range  involvement 
would  be  a  component  of  an  applicanf  s  in- 
vettigation  plans. 


Liat  of  Sabfeds  ia  14  CFR  Parts  401. 
411. 413. 415  and  417 


Confidential  business  information, 
Enyironmental  protection.  Organization 
and  functions.  Reporting  and 
recordkeeping  requirements.  Rockets. 
Space  transportation  and  exploration. 

Propuaed  Regulation 

For  the  reasons  set  out  in  the 
preamble.  Title  14.  Chapter  III  of  the 


Code  of  Federal  Regulations  is  proposed 
to  be  amended  to  read  as  follows: 

PART  401— ORQANtZATION  AND 
OEFlNmONS. 

1.  The  authority  citation  for  part  401 
is  revised  to  read  as  follows: 

Aalkerity:  49  US.C  70102. 

2.  Section  401.5  is  amended  by 
removing  the  terms  Director.  Launch 


activity.  Licensee,  S4ission,  and  Safety 
operations,  by  revising  the  terms  Act. 
Launch,  Launch  vehicle,  Payioad,  and 
Person,  and  by  adding  the  terms 
Associate  Administrator,  Federal 
launch  range.  Hazardous  materials, 
Launch  accident.  Launch  incident. 
Launch  operator.  Launch  site.  Mishap. 
and  Office: 


§401.5    Definitions. 

*****  ., 

Act  means  49  U.S.C.  Subtitle  IX, 
Commercial  Space  Transportation,  ch. 
701 — Commercial  Space  Launch 
Activities,  49  U.S.C.  §§  70101-70119 
(1994). 
***** 

Associate  Administrator  means  the 
Associate  Administrator  for  Commercial 
Space  Transportation,  Federal  Aviation 
Administration,  or  any  person 
designated  by  the  Associate 
Administrator  to  exercise  the  authority 
or  discheirge  the  responsibilities  of  the 
Associate  Administrator. 

Federal  launch  range  means  an 
installation  from  which  launches  take 
place  that  is  owned  and  operated  by  the 
government  of  the  United  States. 

Hazardous  materials  means 
hazardous  materials  as  deBned  in  49 
CFR  §172.101. 

Launch  means  to  place  or  try  to  place 
a  launch  vehicle  and  any  payload  in  a 
suborbital  trajectory,  in  Earth  orbit  in 
outer  space,  or  otherwise  in  outer  space. 
The  term  launch  includes  the  flight  of 
a  launch  vehicle,  and  those  hazardous 
pre-flight  activities  that  are  closely 
proximate  in  time  to  flight  and  are 
unique  to  space  flight.  For  launches 
ht)m  a  federal  launch  range,  hazardous 
pre-flight  activities  begin  with  the 
arrival  of  a  launch  vehicle  at  a  federal 
launch  range. 

Launch  accident  means  an  unplanned 
event  occurring  diu-ing  the  flight  of  a 
launch  vehicle  resulting  in  the  known 
impact  of  a  launch  vehicle,  its  payload 
or  any  component  thereof  outside 
designated  impact  limit  lines;  or  a 
fatality  or  serious  injury  (as  defined  in 
49  CFR  §  830.2)  to  any  person  who  is 
not  associated  with  the  flight;  or  any 
damage  estimated  to  exceed  $25,000  to 
projierty  not  associated  with  the  flight 
where  the  property  is  not  located  at  the 
launch  site  or  designated  recovery  area. 

Launch  incident  means  an  unplarmed 
event  occurring  during  the  flight  of  a 
launch  vehicle,  other  than  a  launch 
accident,  involving  a  malfunction  of  a 
flight  safety  system  or  failure  of  the 
licensee's  safety  organization,  design  or 
operations. 

Launch  operator  means  a  person  who 
conducts  or  who  will  conduct  the 
launch  of  a  launch  vehicle  and  any 
payload. 

Launch  site — means  the  location  on 
Earth  hT>m  which  a  launch  takes  place 
(as  defined  in*  a  license  the  Secretary 
issues  or  transfers  under  this  chapter) 
and  necessary  facilities  located  at  the 
site. 

Launch  vehicle  means  a  vehicle  built 
to  operate  in,  or  place  a  payload  in, 
outer  space  and  a  suborbital  rocket. 


Mishap  means  an  unplanned  event  or 
series  of  events  resulting  in  injury, 
occupational  illness,  or  damage  to  or 
loss  of  equipment  or  property.  Mishaps 
include,  but  are  not  limited  to,  launch 
accidents  and  launch  incidents. 

Office  means  the  Associate 
Administrator  for  Commercial  Space 
Transportation  of  the  Federal  Aviation 
Administration,  U.  S.  Department  of 
Transportation. 
***** 

Payload  means  an  object  that  a  person 
undertakes  to  place  in  outer  space  by 
means  of  a  launch  vehicle,  including 
components  of  the  vehicle  specifically 
designed  or  adapted  for  that  object. 

Person  means  an  individual  or  an 
entity  organized  or  existing  under  the 
laws  of  a  state  or  country. 
***** 

SUBCHAPTER  C— UCENSINQ 

PART  411— {REMOVED  AND 
RESERVED] 

3.  Part  411  is  removed  and  reserved. 

4.  Part  413  is  revised  to  read  as 
follows: 

PART  413— LICENSE  APPUCAT10N 
PROCEDURES 

Sec. 

413.1    Scope. 

413.3    Who  must  obtain  a  license. 

413.5    Pre-application  consultation. 

413.7    Applications. 

413.9    Confidentiality. 

413.11    Acceptance  of  applications. 

413.13    Complete  application. 

413,15    Review  period. 

413.17    Continuing  accuracy  of  applications; 

supplemental  information: 

modifications. 
413.19    Issuance  of  a  license. 
413.21     Denial  of  a  license  application. 
413.23    License  renewal. 
Authority:  49  U.S.C.  70101-70119. 

§413.1    Scope. 

This  part  prescribes  the  procedures 
apphcable  to  all  applications  submitted 
tmder  this  chapter  to  conduct  licensed 
activities.  These  procedures  apply  to 
appUcations  for  issuance  of  a  license, 
transfer  of  an  existing  license  and 
renewal  of  an  existing  license.  More 
specific  requirements  applicable  to 
obtaining  a  launch  license  or  a  site 
operator  license  are  contained  in  parts 
415  and  417  of  this  chapter, 
respectively. 

§413.3    Who  must  oMaIn  a  icanse. 

(a)  Any  pierson  must  obtain  a  launch 
license  to  launch  a  launch  vehicle  from 
the  United  States  or  a  site  operator 
license  to  operate  a  launch  site  within 
the  United  States. 


(b)  An  individual  who  is  a  United 
States  citizen  or  an  entity  organized  or 
existing  under  the  laws  of  the  United 
States  or  any  state  must  obtain  a  launch 
license  to  launch  a  launch  vehicle 
outside  of  the  United  States  or  a  site 
operator  license  to  operate  a  launch  site 
outside  of  the  United  States. 

(c)  A  foreign  entity  in  which  a  United 
States  citizen  has  a  controlling  interest, 
as  defined  in  §401.5  of  this  chapter, 
must  obtain  a  launch  license  to  launch 
a  launch  vehicle  from  or  a  site  o[>erator 
license  to  operate  a  launch  site 
within 

(1)  Any  place  that  is  both  outside  the 
United  States  and  outside  the  territory 
of  any  foreign  nation,  unless  there  is  an 
agreement  in  force  between  the  United 
States  and  a  foreign  nation  providing 
that  such  foreign  nation  shall  exercise 
jurisdiction  over  the  launch  or  the 
operation  of  the  launch  site;  or 

(2)  The  territory  of  any  foreign  nation 
if  there  is  an  agreement  in  force  between 
the  United  States  and  that  foreign  nation 
providing  that  the  United  States  shall 
exercise  jurisdiction  over  the  laimch  or 
the  operation  of  the  launch  site. 

§  41 3.5    Pra-appHcatkNi  consuttatfon. 

Prospective  applicants  shall  consult 
with  the  Office  before  submitting  an 
application  to  discuss  the  application 
process  and  potential  issues  relevant  to 
the  Office's  licensing  decision.  Early 
consultation  enables  the  applicant  to 
identify  potential  Ucensing  issues  at  the 
planning  stage  when  changes  or 
modifications  to  a  license  appUcation  or 
to  proposed  licensed  activities  are  less 
likely  to  result  in  significant  delay  or 
costs  to  the  applicant. 

§413.7    AppHeaUons. 

(a)  Form.  An  application  must  be  in 
writing  and  filed  in  dupUcate  with  the 
Federal  Aviation  Administration, 
Associate  Administrator  for  Commercial 
Space  Transportation,  AST-200.  Room 
5402a,  400  Seventh  Street.  S.W., 
Washington.  D.C.  20590.  Attention: 
Licensing  and  Safety  Division, 
Applications  Review. 

(b)  Administrative  information.  The 
application  must  identify  the  following: 

(1)  The  name  and  address  of  the 
applicant; 

(2)  The  name,  address,  and  telephone 
number  of  person(s)  to  whom  inquiries 
and  correspondence  should  be  directed; 
and 

(3)  The  type  of  license  for  which  the 
applicant  is  applying. 

(c)  Signature  and  certification  of 
accuracy.  The  application  must  be 
l^bly  signed,  dated,  and  certified  as 
true,  complete,  and  accurate  by  one  of 
the  following: 
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(1)  For  a  corporation:  an  officer 
authorized  to  act  for  the  corporation  in 
licensing  matters. 

(2)  For  a  partnership  or  a  sole 
proprietorship:  a  general  partner  or 
proprietor,  respectively. 

(3)  For  a  joint  venture,  association,  or 
other  entity:  an  officer  or  other 
individual  duly  authorized  to  act  for  the 
joint  venture,  association,  or  other  entity 
in  licensing  matters. 

S  413.9    Confidentiality. 

(a)  Any  person  furnishing  information 
or  data  to  the  Office  may  request  in 
writing  that  trade  secrets  or  proprietary 
commercial  or  financial  data  be  treated 
as  confidential.  The  request  must  be 
made  at  the  time  the  information  or  data 
is  submitted,  and  state  the  period  of 
time  for  which  confidential  treatment  is 
desired. 

(b)  Information  or  data  for  which  any 
person  or  agency  requests 
confidentiality  must  be  clearly  marked 
with  an  identifying  legend,  such  as 
"Proprietary  Information."  "Proprietary 
Commercial  Information,"  "Trade 
Secret,"  or  "Confidential  Treatment 
Requested."  Where  this  marking  proves 
impracticable,  a  cover  sheet  containing 
the  identifying  legend  must  be  securely 
attached  to  the  compilation  of 
information  or  data  for  which 
confidential  treatment  is  requested. 

(c)  If  a  person  requests  that  previously 
submitted  information  or  data  be  treated 
confidentially,  the  Office  will  do  so  to 
the  extent  practicable  in  fight  of  any 
prior  distribution  of  the  information  or 
data. 

(d)  Information  or  data  for  which 
confidential  treatment  has  been 
requested  or  information  or  data  that 
qualifies  for  exemption  under  section 
552(b)(4)  of  Title  5.  United  States  Code, 
will  not  be  disclosed  unless  the 
Associate  Administrator  determines  that 
the  withholding  of  the  information  or 
data  is  contrary  to  the  public  or  national 
interest. 

f  413.11    Aoeaptanc*  of  applications. 
The  Office  will  initially  screen  an 
application  to  determine  whether  the 
application  is  sufficiently  complete  to 
enable  the  Office  to  initiate  the  reviews 
or  evaluations  required  under  any 
applicable  part  of  this  chapter.  After 
completion  of  the  initial  screening,  the 
Office  notifies  the  applicant,  in  writing, 
of  one  of  the  following: 

(a)  The  application  is  accepted  and 
the  Office  will  initiate  the  reviews  or 
evaluations  required  for  a  licensing 
determination  under  this  chapter;  or 

(b)  The  application  is  so  incomplete 
or  indefinite  as  to  make  initiation  of  the 
reviews  or  evaluations  required  for  a 


licensing  determination  under  this 
chapter  inappropriate,  and  the 
application  is  rejected.  The  notice  will 
state  the  reason(s)  for  rejection  and 
corrective  actions  necessary  for  the 
application  to  be  accepted.  The  Office 
may  return  a  rejected  application  to  the 
applicant  or  may  hold  it  pending 
additional  submissions  by  the  applicant. 

1413.13    Comptola  application. 

Acceptance  by  the  Office  of  an 
application  does  not  constitute  a 
determination  that  the  application  is 
complete. 

$413.15    Review  period. 

(a)  180-day  review.  Unless  otherwise 
specified  in  this  chapter,  the  Office 
reviews  and  makes  a  determination  on 

a  Ucense  application  within  180  days  of 
receipt  of  an  accepted  application. 

(b)  Review  period  tolled.  If  an 
accepted  application  does  not  provide 
sufficient  information  to  continue  or 
complete  the  reviews  or  evaluations 
required  by  this  chapter  for  a  licensing 
determination,  or  an  issue  exists  that 
would  affect  the  licensing 
determination,  the  Office  notifies  the 
applicant,  in  writing,  and  informs  the 
applicant  of  any  information  required  to 
complete  the  application.  If  further 
review  is  impracticable,  the  180-day 
review  period  shall  be  tolled  pending 
receipt  by  the  Office  of  the  requested 
information. 

(c)  120-day  notice.  If  the  Office  has 
not  made  a  licensing  determination 
within  120  days  of  receipt  of  an 
accepted  application,  the  Office  informs 
an  applicant,  in  writing,  of  any 
outstanding  information  needed  to 
complete  the  reviews  or  evaluations 
required  by  this  chapter  for  a  licensing 
determination,  or  of  any  pending  issues 
that  would  affect  the  licensing 
determination. 

S  41 3. 1 7    Continuing  accuracy  of 
applications;  supptemantal  Infonnation; 
modification. 

(a)  An  applicant  is  responsible  for  the 
continuing  accuracy  and  completeness 
of  information  furnished  to  the  Office  as 
part  of  a  pending  license  application.  If 
at  any  time  infonnation  provided  by  an 
applicant  as  part  of  a  license  application 
is  no  longer  accurate  and  complete  in  all 
respects,  the  applicant  shall  submit  a 
statement  furnishing  the  new  or 
corrected  information.  As  part  of  its 
submission,  the  applicant  shall  recertify 
the  accuracy  and  completeness  of  the 
application  in  accordance  with  §413.7. 
An  applicant's  failure  to  comply  with 
any  of  the  requirements  set  forth  in  this 
paragraph  is  a  sufficient  basis  for  denial 
of  a  license  application. 


(b)  An  applicant  may  modify  or 
supplement  a  license  application  at  any 
time  prior  to  issuance  or  transfer  of  a 
license. 

(c)  Willful  false  statements  made  in 
applications  and  documents  relating  to 
applications  or  licenses  are  punishable 
by  fine  and  imprisonment  under  section 
1001  of  Title  18,  United  States  Code, 
and  by  appropriate  administrative 
sanctions  in  accordance  with  part  405  of 
this  chapter. 

$  41 3. 1 9    Issuance  of  a  licanae. 

After  the  Office  completes  its  reviews 
and  issues  the  approvals  and 
determinations  required  by  this  chapter 
for  a  license,  the  Office  issues  a  license 
to  the  applicant  in  accordance  with  this 
chapter. 

S  41 3.21    Denial  of  a  license  application. 

(a)  The  Office  informs  a  license 
applicant,  in  writing,  if  its  application 
has  been  denied  and  states  the  reasons 
for  denial. 

(b)  An  applicant  whose  license 
application  is  denied  may  do  either  of 
the  following: 

(1)  Attempt  to  correct  any  deficiencies 
identified  by  the  Office  and  request 
reconsideration  of  the  revised 
application.  The  Office  has  60  days  or 
the  number  of  days  remaining  in  the 
180-day  review  period,  whichever  is 
greater,  within  which  to  reconsider  its 
licensing  determination;  or 

(2)  Request  a  hearing  in  accordance 
with  the  applicable  rules  in  part  406  of 
this  chapter,  for  the  purpose  of  showing 
why  the  application  should  not  be 
denied. 

(c)  An  applicant  whose  license 
application  is  denied  after 
reconsideration  under  paragraph  (b)(1) 
of  this  section  may  request  a  hearing  in 
accordance  with  paragraph  (b)(2)  of  this 
section. 

$413.23    Ucense  renewnri. 

(a)  Eligibility.  A  holder  of  a  launch 
operator  or  site  operator  license  may 
apply  to  renew  the  license  by 
submitting  to  the  Office  a  written 
application  for  renewal  of  the  license  at 
least  90  days  before  the  expiration  date 
of  the  license. 

(b)  Application.  (1)  A  license  renewal 
application  shall  satisfy  the 
requirements  set  forth  in  this  part  and 
and  any  other  applicable  part  of  this 
chapter. 

(2)  The  application  may  incorporate 
by  reference  information  provided  as 
part  of  the  application  for  the  expiring 
license  or  any  amendment  to  that 
license. 

(3)  The  applicant  must  describe  any 
proposed  changes  in  its  conduct  of 


Ucensed  activities  and  provide  any 
additional  clarifying  information 
required  by  the  Office. 

fc)  Review  of  application.  The  Office 
conducts  the  reviews  required  under 
this  chapter  for  a  Ucense  to  determine 
whether  the  applicant's  license  may  be 
renewed  for  an  additional  term.  The 
Office  may  incorporate  by  reference  any 
findings  that  are  part  of  the  record  for 
the  ejroiring  license. 

(d)  Grant  of  license  renewal.  After 
completion  by  the  Office  of  the  reviews 
required  by  this  chapter  for  a  license 
and  issuance  of  the  requisite  approvals 
and  determinations,  the  Office  issues  an 
order  amending  the  expiration  date  of 
the  license.  The  Office  may  impose 
additional  or  revised  terms  and 
conditions  necessary  to  protect  public 
health  and  safety  and  the  safety  of 
property  and  to  protect  U.S.  national 
security  and  foreign  policy  interests. 

(e)  Denial  of  license  renewal.  The 
Office  informs  the  licensee,  in  writing, 
if  the  licensee's  application  for  renewal 
has  been  denied  and  states  the  reasons 
for  denial.  A  licensee  whose  appUcation 
for  renewal  is  denied  may  follow  the 
procedures  set  forth  in  §413.21  of  this 
part. 

PART  415— LAUNCH  UCENSES 

5.  The  authority  citation  for  part  415 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  70101-70119. 

6.  In  part  415.  subpart  D  is 
redesignated  as  subpart  G. 

7.  Sections  415.31  and  415.33  are 
redesignated  as  sections  415.101  and 
415.103.  respectively, 

8.  In  part  415.  subparts  A  through  C 
are  revised  and  new  subparts  D  through 
F  are  proposed  to  be  added  to  read  as 
follows: 

Subpart  A— Ganaral 

415.1     Scope. 

415.3    Types  of  launch  licenses. 
415.5    Policy  and  safety  approvals. 
415.7    Payloed  detennination. 
41S.9    Issuance  of  a  launch  license. 
41 5. 1 1     Additional  license  tenns  and 

conditions. 
415.13    Transfer  of  a  launch  license. 
415.15    Rights  not  conferred  by  launch 

license. 
415.16-415.20    [ReservedJ 

Subpart  B— Policy  Review  and  Approval 

415.21     General. 

415.23    Policy  review. 

415.25    Application  requirements  for  policy 

review. 
415.27    Denial  of  policy  approval. 
415.28-415.30     (Reserved) 

Subpart  C— Safety  Review  and  Approval  for 
Launch  From  a  Federal  Launch  Range 
415.31     General. 
415.33    Safety  organization. 


415.35    Acceptable  flight  risk. 
415.37    Launch  safety  design  and 

operations. 
415.39    Conununications  plan. 
415.41     Accident  investigation  plan  (AIP). 
415.43     Denial  of  safety  approval. 
415.44-415.50    (Reservecfi 

Subpart  D— Payload  Review  and 
Determination 

415.51    General. 

415.53    Payloads  not  subject  to  review. 

415.55    Classes  of  payloads. 

415.57    Payload  review. 

415.59    Infonnation  requirements  for 

payload  review. 
415.61     Issuance  of  payload  detennination. 
415.63    Incorporation  of  payload 

detennination  in  license  application. 
415.64-415.70    (Reserved) 

Subpart  E— Post-Licensing  Rsquiraments— 
Launch  License  Terms  and  Conditions 

415.71     Public  safety  responsibility. 
415.73    Continuing  accuracy  of  license 

application;  application  for  amendment. 
415.75    Agreementfs)  with  federal  launch 

range. 
415.77    Records. 

415.79    Launch  reporting  requirements. 
415.81     Registration  of  space  objects. 
415.83     Financial  responsibility 

requirements. 
415.85    Compliance  monitoring. 
415.8&-51S.90    (Reserved) 

Subpart  F— Safety  Rwri«iv  and  Approval  for 
Launch  From  a  Launch  Sits  Not  Opsftod 
by  a  Federal  Launch  Range 

415.91    General. 

415.93    Denial  of  safety  approval. 
415.94-415.100    (Reserved) 
Authority:  49  U.S.C.  70101-70119. 

Subpart  A— General 

{415.1    Scope. 

This  part  prescribes  requirements  for 
obtaining  a  launch  license  and  post- 
licensing  requirements  with  which  a 
licensee  shall  comply  to  remain 
licensed.  Requirements  for  preparii^  a 
license  appUcation  are  contained  in  part 
413  of  this  subchapter. 


f  415.3    Types  of  launch  Hcem 

(a)  Launch-specific  license.  A  launch- 
specific  license  authorizes  a  licensee  to 
conduct  one  or  more  launches,  having 
the  same  launch  parameters,  of  one  type 
of  launch  vehicle  from  one  launch  site. 
The  license  identifies,  by  name  or 
mission,  each  launch  authorized  under 
the  license.  A  licensee's  authorization  to 
launch  terminates  upon  completicm  of 
all  launches  authorized  by  the  license  or 
the  expiration  date  stated  in  the  Ucense. 
whichever  occurs  first. 

(b)  Launch  operator  license.  A  launch 
operator  license  authorizes  a  licensee  to 
conduct  laimches  from  one  launch  site, 
within  a  range  of  launch  parameters,  of 
launch  vehicles  from  the  same  family  of 
vehicles  transporting  specified  classes 
of  payloads.  A  laimch  operator  Ucense 


remains  in  effect  for  five  years  from  the 
date  of  issuance. 

$41 5.5    Policy  and  safety  approvals. 

To  obtain  a  laimch  Ucense.  an 
appUcant  must  obtain  poUcy  and  safety 
approvals  from  the  Office.  Requirements 
for  obtaining  these  approvals  are 
contained  in  subparts  B  and  C  of  this 
part.  Only  a  launch  Ucense  applicant 
may  apply  for  the  approvals,  and  may 
apply  for  either  approval  separately  and 
in  advance  of  submitting  a  complete 
Ucense  appUcation,  using  the 
appUcation  procedures  contained  in 
part  413  of  this  subchapter. 

$415.7    Payload  determination. 

A  payload  determination  is  required 
for  a  launch  Ucense  unless  the  proposed 
payload  is  exempt  from  payload  review 
under  §  415.53  of  this  part.  The  Office 
conducts  a  payload  review,  as  described 
in  subpart  D  of  this  part,  to  make  the 
determination.  Either  a  launch  Ucense 
appUcant  or  a  payload  owner  or 
operator  may  request  a  review  of  its 
proposed  payload  using  the  appUcation 
procedures  contained  in  part  413  of  this 
subchapter.  Upon  receipt  of  an 
appUcation.  the  Office  may  conduct  a 
payload  review  independently  of  a 
launch  Ucense  appUcation. 

$415.9    Issuance  of  a  launch  licens*. 

(a)  The  Office  issues  a  launch  Ucense 
to  an  appUcant  who  has  obtained  aU 
approvals  and  determinations  required 
under  this  chapter  for  a  Ucense. 

(b)  A  launch  Ucense  authorizes  a 
Ucensee  to  conduct  a  commercial  space 
launch  or  launches  in  accordance  with 
the  representations  contained  in  the 
Ucensee 's  appUcation.  subject  to  the 
Ucensee 's  compUance  with  terms  and 
conditions  contained  in  license  orders 
accompanying  the  Ucense,  including 
financial  responsibiUty  requirements. 

$415.11    Additional  Ucwtsa  terms  and 
conditions. 

The  Office  may  amend  a  laimch 
Ucense  at  any  time  by  modifying  or 
adding  Ucense  terms  and  conditions  to 
ensure  compUance  with  the  Act  and 
regulations. 

$415.13    Transfer  of  a  launch  licanas. 

(a)  Only  the  Office  may  transfer  a 
laimch  Ucense. 

(b)  An  appUcant  for  transfer  of  a 
laimch  Ucense  shall  submit  a  Ucense 
appUcation  in  accordance  with  part  413 
of  this  subchapter  and  shall  meet  the 
requirements  of  part  415  of  this 
subchapter.  The  Office  wiU  transfer  a 
Ucense  to  an  appUcant  who  has 
obtained  all  of  the  approvals  and 
determinations  required  under  this 
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chapter  for  a  license.  In  conducting  its 
reviews  and  issuing  approvals  and 
determinations,  the  Office  may 
incorporate  by  reference  any  findings 
■  made  part  of  the  record  to  support  the 
initial  Hceosing  determination.  The 
Office  may  amend  a  Mcense  to  reflect 
any  changes  necessary  as  a  result  of  a 
license  transfer. 

$  415.15    Rights  not  conferred  by  launcti 
license. 

Issuance  of  a  launch  license  does  not 
relieve  a  licensee  of  its  obligation  to 
comply  with  other  applicable 
requirements  of  law  or  regulations  that 
may  apply  to  its  activities,  nor  does 
issuance  confer  any  proprietary, 
property  or  exclusive  right  in  the  use  of 
any  federal  launch  range  or  related 
facilities,  airspace,  or  outer  space. 

§$415.16-415.20    [Reserved] 

Subpart  B — Policy  Review  and 
Approval 

S  415.21    General. 

The  Office  issues  a  policy  approval  to 
a  license  applicant  unless  the  Office 
determines  that  a  proposed  launch 
would  jeopardize  U.S.  national  security 
or  foreign  policy  interests,  or 
international  obligations  of  the  United 
States.  A  policy  approval  is  part  of  the 
licensing  record  on  which  the  Office's 
licensing  determination  is  based. 

$415.23    Policy  review. 

(a)  The  Office  reviews  a  license 
application  to  determine  whether  it 
presents  any  issues  affecting  U.S. 
national  security  or  foreign  policy 
interests,  or  international  obligations  of 
the  United  States. 

(b)  Interagency  consultation.  (1)  The 
Office  consults  with  the  Department  of 
Defense  to  determine  whether  a  license 
application  presents  any  issues  affecting 
U.S.  national  secuirity. 

(2)  The  Office  consults  with  the 
Department  of  State  to  determine 
whether  a  license  application  presents 
any  issues  affecting  U.S.  foreign  policy 
interests  or  international  obligations. 

(3)  The  Office  consults  with  other 
federal  agencies,  including  the  National 
Aeronautics  and  Space  Administration, 
authorized  to  address  issues  identified 
under  paragraph  (a)  of  this  section, 
associated  with  an  applicant's  launch 
proposal. 

(c)  The  Office  advises  an  applicant,  in 
writing,  of  any  issue  raised  during  a 
policy  review  that  would  impede 
issuance  of  a  policy  approval.  The 
applicant  may  respond,  in  writing,  or 
revise  its  license  application. 


$  41 5.25    Application  requirements  for 
policy  review. 

In  its  launch  license  application,  an 
applicant  shall — 

(a)  Identify  the  model  and 
configuration  of  any  launch  vehicle(s) 
proposed  for  launch  by  the  applicant. 

(b)  Identify  structural,  pneumatic, 
propellent,  propulsion,  electrical  and 
avionics  systems  used  in  the  launch 
vehicle  and  all  propellants. 

(c)  Identify  foreign  ownership  of  the 
applicant  as  follows: 

(1)  For  a  sole  proprietorship  or 
partnership,  identify  all  foreign 
ownership; 

(2)  For  a  corporation,  identify  any 
foreign  ownership  interests  of  10%  or 
more;  and 

(3)  For  a  joint  venture,  association,  or 
other  entity,  identify  any  participating 
foreign  entities. 

(d)  Identify  proposed  vehicle  flight 
profile(s),  including: 

(1)  Launch  site; 

(2)  Flight  azimuths,  trajectories,  and 
associated  ground  tracks  and 
instantaneous  impact  points; 

(3)  Sequence  of  planned  events  or 
maneuvers  during  flight; 

(4)  Range  of  nominal  impact  areas  for 
all  spent  motors  and  other  discarded 
mission  hardware,  within  three 
standard  deviations  of  the  mean  impact 
point  (a  3-sigma  footprint);  and 

(5)  For  orbital  missions,  the  range  of 
intermediate  and  final  orbits  of  vehicle 
upper  stages,  and  their  estimated  orbital 
lifetimes. 

S  41 5.27    Denial  of  policy  approval. 

The  Office  notifies  an  applicant,  in 
writing,  if  it  has  denied  policy  approval 
for  a  license  application.  The  notice 
states  the  reasons  for  the  Office's 
determination.  The  applicant  may 
respond  to  the  reasons  for  the 
determination  and  reapply  for  policy 
approval. 

$$415.28-^15.30    [Reservwq 

Subpart  C— Safety  Review  and 
Approval  for  Laur>ct)  From  a  Federal 
Launch  Range 

$415.31    General. 

(a)  The  Office  conducts  a  safety 
review  to  determine  whether  an 
applicant  is  capable  of  launching  a 
launch  vehicle  and  its  payload  without 
jeopardizing  public  health  and  safety 
and  safety  of  property.  The  Office  issues 
a  safety  approval  to  a  license  applicant 
proposing  to  launch  from  a  federal 
launch  range  if  the  applicant  satisfies 
the  requirements  of  this  subpart  and  has 
contracted  with  the  federal  launch  range 
for  the  provision  of  safety-related 
launch  services  and  property,  as  long  as 


those  launch  services  and  the  proposed 
use  of  launch  property  are  within  the 
federal  launch  range's  ex{>erience.  The 
Office  evaluates  on  an  individual  basis 
all  other  safety-related  launch  services 
and  property  associated  with  an 
applicant's  proposal.  A  safety  approval 
is  jjart  of  the  licensing  record  on  which 
the  Office's  licensing  determination  is 
based. 

(b>The  Office  advises  an  applicant,  in 
writing,  of  any  issue  raised  during  a 
safety  review  that  would  impede 
issuance  of  a  safety  approval.  The 
applicant  may  respond,  in  writing,  or 
revise  its  license  application. 

$  41 5.33    Safety  organization. 

(a)  An  applicant  shall  maintain  a 
safety  organization  and  document  it  by 
identifying  lines  of  communication  and 
approval  authority  for  all  launch  safety 
decisions.  Lines  of  communication,  both 
within  the  applicant's  organization  and 
between  the  applicant  and  a  federal 
launch  range,  shall  be  employed  to 
ensure  that  personnel  perform  launch 
safety  operations  in  accordance  with 
range  safety  requirements  and  with 
plans  and  procedures  required  by  this 
subpart.  Approval  authority  shall  be 
employed  to  ensure  compliance  with 
range  safety  requirements  and  with 
plans  and  procedures  required  by  this 
subpart. 

(b)  Safety  official.  An  applicant  shall 
identify  a  qualified  safety  official 
authorized  to  examine  all  aspects  of  the 
applicant's  launch  safety  operations  and 
to  monitor  independently  personnel 
compliance  with  the  applicant's  safety 
policies  and  procedures.  The  safety 
official  shall  report  directly  to  the 
person  responsible  for  an  applicant's 
Hcensed  launches,  who  shall  ensure  that 
all  of  the  safety  official's  concerns  are 
addressed  prior  to  launch. 

$415.35    Acceptable  flight  risk. 

(a)  Flight  risk  thmugh  orbital 
insertion.  Acceptable  flight  risk  through 
orbital  insertion  is  measured  in  terms  of 
the  probability  of  occurrence  and  the 
expected  average  nimiber  of  casualties 
(Ec)  to  the  collective  members  of  the 
pubUc  for  any  one  launch.  To  obtain 
safety  approval,  the  risk  level  associated 
with  an  appUcant's  launch  proposal 
shall  not  exceed  a  collective  risk  of  30 
casualties  in  one  million  launches  (Ec  S 
30  X  10^). 

(b)  Flight  risks  following  orbital 
insertion.  An  applicant's  launch 
proposal  shall  ensure  that  for  all  vehicle 
stages  or  components  that  reach  earth  ■ 
orbit — 

(1)  There  is  no  unplanned  physical 
contact  between  the  vehicle  or  its 


components  and  the  payload  after 
payload  separation;  and 

(2)  Debris  generation  will  not  result 
from  the  conversion  of  energy  sources 
into  energy  that  fragments  the  vehicle  or 
its  components.  Energy  sources  include 
chemical  (e.g.,  fuel),  pressure  (e.g., 
pneumatic),  and  kinetic  (e.g., 
gyroscopes)  energy. 

(c)  Hazard  analysis  and  risk 
assessment.  An  applicant  shall  submit 
an  analysis  assessing  risks  to  public 
health  and  safety  and  safety  of  property 
associated  with  nominal  and  non- 
nominal  night  under  its  launch 
proposal.  The  methodology  used  shall 
ensure  that  all  flight  hazards  are 
identified  and  risks  to  public  health  and 
safety  and  safety  of  property  are 
assessed. 

§  41 5.37    Launch  safety  design  and 
operations. 

(a)  A  launch  vehicle,  including  its 
safety  systems,  shall  be  designed  to 
ensure  that  flight  risks  satisfy  the 
criteria  set  forth  in  §  415.35  of  this  part. 
An  applicant  shall  identify  and  describe 
the  following: 

(1)  Launch  vehicle  structure, 
including  physical  dimensions  and 
weight; 

(2)  Hazardous  and  safety  critical 
systems,  including  propulsion  systems; 
and 

(3)  DraMrings  and  schematics  for  each 
system  identified  under  paragraph  (a)(2) 
of  this  section. 

(b)  A  launch  vehicle  shall  be  operated 
in  a  manner  that  ensures  that  fli^t  risks 
satisfy  the  criteria  set  forth  in  §  415.35 
of  this  part.  An  applicant  shall  identify 
all  launch  operations  and  procedures 
that  must  be  performed  to  ensure 
acceptable  flight  risks. 

(c)  Flight  readiness  requirements.  An 
applicant  shall  designate  an  individual 
responsible  for  flight  readiness.  The 
applicant  shall  submit  the  following 
flight  readiness  procedures  for  verifying 
readiness  for  safe  flight: 

(1)  Launch  readiness  review 
procedures  involving  the  applicant's 
flight  safety  personnel  and  federal 
launch  range  personnel  involved  in  the 
launch.  The  procedures  shall  ensure  a 
launch  readiness  review  is  conducted 
during  which  the  individual  designated 
under  paiagraph  (c)  of  this  section  is 
provided  with  the  following  information 
to  make  a  judgement  as  to  flight 
readiness: 

(i)  FHght-readiness  of  safety-related 
launch  property  and  services  to  be 
provided  by  a  federal  launch  range; 

(ii)  Flight-readiness  of  launch  vehicle 
and  payload; 

(iii)  Flight-readiness  of  flight  safety 
systems; 


(iv)  Mission  rules  and  launch 
constraints; 

(v)  Abort,  hold  and  recycle 
procedures; 

(vi)  Results  of  dress  rehearsals  and 
simulations  conducted  in  accordance 
with  paragraph  (c)(4)  of  this  section; 

(viij  Unresolved  safety  issues  as  of  the 
launcli  readiness  review  and  plans  for 
addressing  and  resolving  them;  and 

(viii)  Any  additional  safety 
information  required  by  the  individual 
designated  under  paragraph  (c)  of  this 
section  to  determine  flight  readiness. 

(2)  Procedures  that  ensure  mission 
constraints,  rules  and  abort  procedures 
are  listed  and  consolidated  in  a  safety 
directive  or  notebook  approved  by 
licensee  flight  safety  and  federal  launch 
range  personnel ; 

(3)  Procedures  that  ensure  currency 
and  consistency  of  licensee  and  federal 
launch  range  countdown  checklists; 

(4)  Dress  rehearsal  procedures  that — 
(i)  Ensure  crew  readiness  under 

nominal  and  non-nominal  flight 
conditions; 

(ii)  Contain  criteria  for  determining 
whether  to  dispense  with  one  or  more 
dress  rehearsals;  and 

(iii)  Verify  currency  and  consistency 
of  hcensee  and  federal  laimch  range 
countdown  checklists. 

(5)  Procedures  for  ensuring  the 
licensee's  flight  safety  personnel  adhere 
to  federal  launch  range  crew  rest  rules. 

$  415.39    Communicatlora  plan. 

(a)  An  applicant  shall  submit  a 
communications  plan  providing 
licensee  and  federal  launch  range 
personnel  communications  procedures 
during  countdown  and  flight.  Effective 
issuance  and  communication  of  safety- 
critical  information  dining  countdown 
shall  include  hold/resume,  go/no  go  and 
abort  commands  by  licensee  and  federal 
launch  range  personnel  during 
countdown.  Ilie  communications  plan 
shall  describe  the  authority  of  licensee 
and  federal  launch  range  personnel,  by 
individual  or  position  title,  to  issue 
these  commands.  The  commimications 
plan  shall  also  ensure  that — 

(1)  Communication  networks  are 
assigned  so  that  personnel  identified 
under  paragraph  (a)  of  this  section  have 
direct  access  to  real-time  safety-critical 
information  required  for  issuing  hold/ 
resume,  go/no  go  and  abort  decisions 
and  commands; 

(2)  Personnel  identified  under 
paragraph  (a)  of  this  section  monitor 
common  intercom  channel(s)  during 
countdown  and  flight;  and 

(3)  A  protocol  is  established  for 
utilizing  clearly  defined  radio  telephone 
communications  terminology. 

(b)  An  applicant  shall  submit 
procedures  that  ensure  that  licensee  and 


fiederal  laimch  range  personnel  receive  a 
copy  of  the  communications  plan  and 
that  the  federal  launch  range  concurs  in 
the  communications  plan. 

$  415.41    Accident  investigation  plan  (AlP). 

(a)  An  applicant  shall  submit  an 
accident  investigation  plan  (AIP) 
containing  the  applicant's  procedures 
for  reporting  and  responding  to  launch 
accidents,  launch  incidents,  or  other 
mishaps,  as  defined  in  §  401.5  of  this 
chapter.  The  AIP  shall  be  signed  by  an 
individual  authorized  to  sign  and  certify 
the  application  in  accordance  with 

§  413.7(c)  of  this  chapter,  and  the  safety 
official  designated  under  §  415.33(b)  of 
this  subpart. 

(b)  Reporting  requirements.  An  AIP 
shall  provide  for — 

(1)  Immediate  notification  to  the 
Federal  Aviation  Administration  (FAA) 
Operations  Center  in  case  of  an  event 
identified  in  paragraph  (a)  of  this 
section. 

(2)  Submission  of  a  written 
preliminary  report  in  the  event  of  a 
launch  accident  or  launch  incident,  as 
defined  in  §  401.5  of  this  chapter, 
within  five  days  of  the  event.  The  report 
shall  identify  the  event  as  either  a 
launch  accident  or  launch  incident,  and 
shall  include  the  following  information: 

(i)  Date  and  time  of  occurrence; 

(ii)  Description  of  event; 

(iii)  Location  of  launch; 

(iv)  Launch  vehicle; 

(v)  Payload(s).  if  applicable; 

(vi)  Vehicle  impact  points  outside 
designated  impact  lines,  if  applicable; 

(vii)  Nimiber  and  general  description 
of  any  injuries; 

(viii)  Property  damage,  if  any,  and  an 
estimate  of  its  value; 

(ix)  Identification  of  hazardous 
materials,  as  defined  in  §401.5  of  this 
chapter,  involved  in  the  event,  whether 
on  the  launch  vehicle,  payload,  or  on 
the  ground; 

(x)  Action  taken  by  any  person  to 
contain  the  consequences  of  the  event; 
and 

(xi)  Weather  conditions  at  the  time  of 
the  event. 

(c)  Response  plan.  An  AIP  shall 
contain  procedures  that — 

(1)  Ensure  the  consequences  of  a 
launch  accident,  launch  incident  or 
other  mishap  are  contained  and 
minimized; 

(2)  Ensure  data  and  physical  evidence 
are  preserved; 

(3)  Require  the  licensee  to  report  to 
and  cooperate  with  Office  or  National 
Transportation  Safety  Board  (NTSB) 
investigations  and  designate  one  or 
more  points  of  contact  for  the  Office  or 
NTSB;  and 
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(4)  Require  the  licensee  to  identify 
and  adopt  preventive  measures  for 
avoiding  recurrence  of  the  event. 

(d)  Investigation  plan.  An  AIP  .shall 
contain — 

(1)  Procedures  for  investigating  the 
cause  of  a  launch  accident,  launch 
incident  or  other  mishap: 

(2)  Procedures  for  reporting 
investigation  results  to  the  Office:  and 

(3)  Delineated  responsibilities, 
including  reporting  responsibilities  for 
personnel  assigned  to  conduct 
investigations  and  for  any  unrelated 
entities  retained  by  the  licensee  to 
conduct  or  participate  in  investigations. 

$  41 5.43    Denial  of  safety  approval. 

The  Office  notifies  an  applicant,  in 
writing,  if  it  has  denied  safety  approval 
for  a  license  application.  The  notice 
states  the  reasons  for  the  Office's 
determination.  The  applicant  may 
respond  to  the  reasons  for  the 
determination  and  reapply  for  safety 
approval. 

SS  415.44-415.50    [Reserved] 

Sul)part  D— Payload  Review  and 
Detennination 

§415.51     General. 

The  Office  reviews  a  payload 
proposed  for  launch  to  determine 
whether  a  license  applicant  or  payload 
owner  or  operator  has  obtained  all 
required  licenses,  authorization,  and 
permits,  unless  the  payload  is  exempt 
from  review  under  §  415.53  of  this 
subpart.  If  not  otherwise  exempt,  the 
Office  reviews  a  payload  proposed  for 
launch  to  determine  whether  its  launch 
would  jeopardize  public  health  and 
safety,  safety  of  property,  U.S.  national 
security  or  foreign  policy  interests,  or 
international  obligations  of  the  United 
States.  A  payload  determination  is  part 
of  the  licensing  record  on  which  the 
Office's  licensing  detennination  is 
based. 

S415.53    Paytoads  not  subject  to  revtaw. 

The  Office  does  not  review  payloads 
that  are — 

(a)  Subject  to  regulation  by  the 
Federal  Communications  Commission 
(FCC)  or  the  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration  (NOAA);  or 

(b)  Owned  or  operated  by  the  U.S. 
Goverrunent. 

S  415.55    Clasaes  of  paytoads. 

The  Office  may  review  and  issue 
findings  regarding  a  proposed  class  of 
payload.  e.g..  communications,  remote 
sensing  or  navigation.  However,  each 
payload  is  subject  to  compliance 
monitoring  by  the  Office  before  launch 


to  determine  whether  its  launch  would 
jeopardize  public  heahh  and  safety, 
safety  of  property.  U.S.  national  security 
or  foreign  policy  interests,  or 
international  obligations  of  the  United 
States.  The  licensee  is  responsible  for 
providing  current  information,  in 
accordance  with  §  415.59.  regarding  a 
payload  proposed  for  launch  not  later 
than  60  days  before  a  scheduled  launch. 

S  415.57    Payload  review. 

(a)  Timing.  A  payload  review  may  be 
conducted  as  part  of  a  license 
application  review  or  may  be  requested 
by  a  payload  owner  or  operator  in 
advance  of  or  apart  from  a  license 
application. 

(b)  Interagency  consultation.  The 
Office  consults  with  other  agencies  to 
determine  whether  launch  of  a  proposed 
payload  would  present  any  issues 
affecting  public  health  and  safety,  safety 
of  property,  U.S.  national  security  or 
foreign  policy  interests,  or  international 
oblications  of  the  United  States. 

(1)  The  Office  consults  with  the 
Department  of  Defense  to  determine 
whether  launch  of  a  proposed  payload 
would  present  any  issues  affecting  U.S. 
national  security. 

(2)  The  Office  consuhs  with  the 
Department  of  State  to  determine 
whether  launch  of  a  proposed  payload 
would  present  any  issues  affecting  U.S. 
foreign  policy  interests  or  international 
obligations. 

(3)  The  Office  consults  with  other 
federal  agencies,  including  the  National 
Aeronautics  and  Space  Administration, 
authorized  to  address  issues  identified 
under  paragraph  (b)  of  this  section, 
associated  with  an  applicant's  launch 
proposal. 

(c)  The  Office  advises  a  person 
requesting  a  payload  determination,  in 
writing,  of  any  issue  raised  during  a 
payload  review  that  would  impede 
issuance  of  a  license  to  launch  that 
payload.  The  person  requesting  payload 
review  may  respond,  in  writing,  or 
revise  its  application. 

§  41 5.59    Information  requirements  for 
payload  review. 

(a)  A  person  requesting  review  of  a 
particular  payload  or  payload  class  shall 
identify  the  following: 

(1)  Payload  name: 

(2)  Payload  class: 

(3)  Physical  dimensions  and  weight  of 
the  payload: 

(4J  Payload  owner  and  operator,  if 
diflerent  from  the  person  requesting 
payload  review: 

(5)  Orbital  parameters  for  parking, 
transfer  and  final  orbits: 

(6)  Hazardous  materials,  as  defined  in 
§  401.5  of  this  chapter,  and  radioactive 
materials,  and  the  amounts  of  each; 


(7)  Intended  payload  operations 
during  the  life  of  the  payload:  and 

(8)  Delivery  point  in  flight  at  which 
the  payload  will  no  longer  be  under  the 
licensee's  control. 

(b)  I  Reserved  I 

§  41 5.61    Issuance  of  payload 
determlruition. 

(a)  The  Office  issues  a  favorable 
payload  determination  unless  it 
determines  that  launch  of  the  proposed 
payload  would  jeopardize  public  health 
and  safety,  safety  of  property,  U.S. 
national  security  or  foreign  policy 
interests,  or  international  obligations  of 
the  United  States.  The  Office  advises 
any  person  who  has  requested  a  payload 
review  of  its  determination,  in  writing. 
The  notice  states  the  reasons  for  the 
determination  in  the  event  of  an 
unfavorable  determination. 

(b)  Any  p>erson  issued  an  unfavorable 
payload  determination  may  respond  to 
the  reasons  for  the  determination  and 
request  another  payload  review. 

S  41 S.  63    Incorporation  of  payload 
determination  In  license  application. 

A  favorable  payload  determination 
issued  for  a  payload  or  class  of  payload 
may  be  included  by  a  license  applicant 
as  part  of  its  application.  However,  any 
change  in  information  provided  under 
§415.59  of  this  subpart  must  be 
reported  in  accordance  with  §  413.15  of 
this  chapter.  The  Office  determines 
whether  a  favorable  payload 
determination  remains  valid  in  light  of 
reported  changes  and  may  conduct  an 
additional  payload  review. 

$415.64-415.70    [Reserved] 

Subpart  E— Post-Licefising 
Requirements— Launch  License  Terms 
and  Conditions 

§  41 5.71     Public  safety  responsibility. 

A  launch  licensee  is  responsible  for 
ensuring  the  safe  conduct  of  a  licensed 
launch  and  for  ensuring  that  public 
safety  and  safety  of  property  are 
protected  at  all  times  during  the 
conduct  of  a  licensed  launch. 

§  415.73    Continuing  accuracy  of  license 
application;  application  for  amendment 

(a)  A  launch  licensee  is  responsible 
for  the  continuing  accuracy  of 
representations  contained  in  its 
application  for  the  entire  term  of  the 
license.  A  launch  licensee  must  conduct 
a  licensed  launch  and  carry  out  launch 
safety  procedures  in  accordance  with  its 
application.  A  licensee's  failure  to 
comply  with  the  requirements  of  this 
paragraph  is  sufficient  basis  for 
revocation  of  a  license. 


(b)  After  a  launch  license  has  been 
issued,  a  licensee  must  apply  to  the 
Office  to  amend  the  license  if: 

(1)  The  launch  Ucensee  proposes  to 
conduct  a  launch  or  carry  out  a  launch 
safety  procedure  or  operation  in  a 
manner  that  is  not  authorized  by  the 
license;  or 

(2)  Any  representation  contained  in 
the  license  application  that  is  material 
to  public  health  and  safety  or  safety  of 
property  is  no  longer  accurate  and 
complete  or  does  not  reflect  the  launch 
licensee's  procedures  governing  the 
actual  conduct  of  a  launch.  A  change  is 
material  to  public  health  and  safety  or 
safety  of  property  if  it  alters  or  affects 
the  licensee's  launch  plans  or 
procedures  submitted  in  accordance 
with  subpart  D  of  this  part,  class  of 
payload,  orbital  destination,  safety 
requirements,  type  of  launch  vehicle, 
flight  path,  launch  site,  or  any  safety 
system,  policy,  procedure,  requirement, 
criteria  or  standard. 

(c)  An  application  to  amend  a  laimch 
license  shall  be  prepared  and  submitted 
in  accordance  with  part  413  of  this 
chapter.  The  launch  licensee  shall 
indicate  any  part  of  its  license  or  license 
application  that  would  be  changed  or 
affected  by  aproposed  amendment. 

(d)  The  Office  reviews  approvals  and 
determinations  required  by  this  chapter 
to  determine  whether  they  remain  valid 
in  light  of  the  proposed  amendment. 
The  Office  approves  an  amendment  that 
satisfies  the  requirements  set  forth  in 
this  part. 

(e)  Upon  approval  of  an  amendment, 
the  Office  issues  either  a  written 
approval  to  the  launch  licensee  or  a 
license  order  amending  the  license  if  a 
stated  term  or  condition  of  the  license 
is  changed,  added  or  deleted.  A  written 
approval  has  the  full  force  and  effect  of 
a  license  order  amendment  and  is  part 
of  the  licensing  record. 

S  415.75    Agreement(s)  with  federal  launch 


For  a  license  to  launch  firom  a  federal 
launch  range,  prior  to  conducting  a 
licensed  launch,  a  launch  licensee  or 
applicant  shall  enter  into  an 
agreement  (s)  with  a  federal  launch  range 
providing  for  access  to  and  use  of  U.S. 
Government  property  and  services 
required  to  support  licensed  launch 
from  the  facility  and  for  public  safety 
related  operations  and  support.  The 
agreement(s)  shall  be  in  e^ct  for  the 
term  of  the  license.  A  launch  licensee 
shall  comply  with  any  requirements  of 
the  agreement(s)  that  may  affect  public 
safety  and  safety  of  property  during  the 
conduct  of  a  licensed  launch,  including 
flight  safety  procedures  and 
requirements. 


§415.77    Records. 

(a)  A  launch  licensee  shall  maintain 
all  records,  data  and  other  material 
necessary  to  verify  that  licensed 
launches  are  conducted  in  accordance 
with  representations  contained  in  the 
licensee's  application.  A  laimch 
licensee  shall  retain  records  for  three 
years  after  completion  of  all  launches 
conducted  under  the  license. 

(b)  In  the  event  of  a  launch  accident 
or  launch  incident,  as  defined  in  §  405.1 
of  this  chapter,  a  launch  licensee  shall 
preserve  all  records  related  to  the  event. 
Records  shall  be  retained  until 
completion  of  any  fiederal  investigation 
and  the  Office  advises  the  Ucensee  that 
the  records  need  not  be  retained.  The 
licensee  shall  make  available  to  federal 
officials  for  inspection  and  copying  all 
records  required  to  be  maintained  under 
the  regulations. 

§415.79    Launch  reporting  requirements. 

(a)  Not  later  than  60  days  before  each 
launch  conducted  under  a  launch 
operator  license,  a  licensee  shall 
provide  the  following  launch-specific 
information: 

(1)  Payload  information  in  accordance 
with  §  415.59  of  this  part; 

(2)  Flight  information,  including  the 
launch  vehicle,  planned  flight  path, 
including  staging  and  impact  locations, 
and  on-orbit  activity  of  the  launch 
vehicle  including  payload  deUver 
point(s):  and 

(3)  Mission  specific  launch  waivers, 
approved  or  pending,  from  a  federal 
launch  range  hom  which  the  laimch 
will  take  place,  that  are  unique  to  the 
launch  and  may  affect  public  safety. 

(b)  Not  later  than  15  days  before  each 
licensed  launch  a  licensee  shaU  submit 
a  completed  Department  of 
TransportaUon/U.S.  Space  Command 
(DOT/USSPACECOM)  Uunch 
Notification  Form. 

(c)  A  launch  licensee  shall  report  a 
launch  accident,  launch  incident,  or 
other  mishap  immediately  to  the 
Federal  Aviation  Administration  (FAA) 
Operations  Center  and  provide  a  written 
preliminary  report  in  the  event  of  a 
launch  accident  or  launch  incident,  in 
accordance  with  the  accident 
investigation  plan  (AIP)  submitted  as 
part  of  its  license  application  under 
§415.41  of  this  part. 

§  415.81    Registration  of  space  objects. 

(a)  In  accordance  with  Article  IV  of 
the  1975  Convention  on  Registration  of 
Objected  Launched  into  Outer  Space, 
each  licensee  shall  register  with  the 
Office  all  objects  placed  in  space  by  a 
licensed  launch,  including  a  launch 
vehicle  and  any  components,  except: 


(1)  Objects  owned  and  registered  by 
the  U.S.  Government;  and 

(2)  Objects  owned  by  a  foreign  entity. 
Registration  of  objects  owned  by  a 
foreign  entity  is  the  responsibility  of  the 
foreign  entity. 

(b)  For  each  object  that  must  be 
registered  in  accordance  with  this 
section,  not  later  than  thirty  (30)  days 
following  the  conduct  of  a  licensed 
launch  a  licensee  shall  submit  the 
following  information: 

(1)  The  international  designator  of  the 
space  object(s); 

(2)  Date  and  location  of  launch;  ' 

(3)  General  function  of  the  space 
object;  and 

(4)  Basic  final  orbital  parameters, 
including: 

(i)  Nodal  period; 
(ii)  IncUnation; 
(iii)  Apogee:  and 
(iv)  Perigee. 

§415.83    Rnandal  reaponaibimy 
reQuiramanta. 

A  launch  licensee  shall  comply  with 
financial  responsibility  requirements 
specified  in  a  license  or  license  order. 

§415J6    Compliance  monitoring.  - 

A  launch  licensee  shall  allow  access 
by  and  cooperate  with  federal  officers  or 
employees  or  other  individuals 
authorized  by  the  Office  to  observe  any 
activities  of  the  licensee,  or  of  the 
Ucensee's  contractor  or  subcontractors, 
associated  with  the  conduct  of  a 
licensed  launch. 

§415.86^15.90    [Reserved] 

Sulipart  F — Safety  Review  and 
Approval  for  Launch  From  a  Launch 
Site  not  Operated  by  a  Federal  Launch 
Range 

§415.91    QeneraL 

The  Office  evaluates  on  an  individual 
basis  the  safety-related  elements  of  an 
applicant's  proposal  to  launch  a  launch 
vehicle  from  a  launch  site  not  operated 
by  a  federal  launch  range.  The  Office 
issues  a  safety  approval  to  a  Ucense 
appUcant  proposing  to  launch  hom  a 
launch  site  not  operated  by  a  federal 
launch  range  whose  launch  proposal 
satisfies  the  criteria  for  acceptable  flight 
risk  set  forth  in  subpart  C  of  this  part. 
A  safety  approval  is  part  of  the  licensing 
record  on  which  the  Office's  Ucensing 
determination  is  based. 

§415.93    Denial  of  safety  approval. 

The  Office  notifies  an  applicant,  in 
writing,  if  it  has  denied  safety  approval 
for  a  license  application.  The  notice 
states  the  reasons  for  the  Office's 
determinatiorL  The  applicant  may 
respond  to  the  reasons  for  the 
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determination  and  reapply  for  safety 
approval. 

S§  415.94— 415.100    [RMenrad] 

9.  Subchapter  C  of  Chapter  HI,  Title 
14,  Code  of  Federal  Regulations,  would 
be  amended  by  adding  a  new  part  417 
to  read  as  follows: 

PART  417— SITE  OPERATOR  LICENSE 

417.101    General. 

417.103    Issuance  of  a  site  operator  license. 
417.105    Denial  of  a  site  operator  license. 
Authority:  49  U.S.C.  70101-70119. 


1417.101 

The  Office  evaluates  on  an  individual 
basis  an  applicant's  proposal  to  operate 
a  launch  site. 


1417.103    (nuance  Of  a  ail*  operator 


(a)  The  Office  issues  a  license  to  a 
license  applicant  proposing  to  operate  a 
launch  site  whose  operation  does  not 
jeopardize  public  health  and  safety, 
safety  of  property,  U.S.  national  security 
or  foreign  policy  interests,  or 
international  obligations  of  the  United 
States. 

(b)  A  site  operator  license  authorizes 
a  licensee  to  operate  a  launch  site  in 
accordance  with  the  representations 
contained  in  the  licensee's  application, 
subject  to  the  licensee's  compliance 
with  terms  and  condition  contained  in 
license  orders  accompanying  the 
license. 


1417.106    Deniai  Of  a  aita  operator  Hoanaa. 

The  Office  notifies  an  appUcant,  in 
writing,  if  it  has  denied  a  license 
application.  The  notice  states  the 
reasons  for  the  Office's  determination. 
The  applicant  may  respond  to  the 
reasons  for  the  determination  and 
reapply  for  a  license. 

issued  in  Washington,  DC,  this  26th  day  of 
February  1997. 

Patricia  G.  Smith, 

Acting  Associate  Administrator  for 
Commercial  Space  Transportation. 
[FR  Doc.  97-6607  Filed  3-18-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21, 25, 91, 119, 121, 125 
and  135 

[Docket  No.  28154;  Amondmant  Nos.  21- 
74, 2S-«0.  91-253, 119-3. 121-262, 125-^ 
135-66,  and  SFAR  No.  80] 

RIN  2120-AG26 

Operating  Requirements:  Domestic, 
Flag,  Supplemental,  Commuter,  and 
Or>-{)emand  Operations:  Editorial  and 
Other  Changes 

March  10,  1997. 
agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUKBIARY:  The  FAA  is  amending  parts 
21, 25. 91. 119. 121. 125,  and  135  to 
correct  errors,  make  terminology 
consistent,  or  clarify  the  intent  of  the 
regulations  published  on  December  20. 
1995  (60  FR  65832).  A  few  changes  are 
to  clarify  existing  niles  or  to  deal  with 
other  long-standing  exemptions).  A  new 
Special  Federal  Aviation  Regulation  is 
being  issued  to  address  three  problems 
that  relate  to  compliance  with 
requirements  for  communications 
facilities  and  aircraft  dispatchers  by 
operators  in  Alaska  and  other  areas. 
EFFECTIVE  DATE:  March  12. 1997. 
FOR  FURTHER  INFORIfUTK)N  COffTACT: 
Katherine  Haltaia.  Flight  Standards 
Service  (AFS);  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-8166  or  267-3760. 

SUPPt-EMEHTARY  MFORMATKM: 

Availability  of  the  Final  Role 

An  electronic  copy  of  this  docxmient 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register's  webpage  at  http-J/ 
www.acces8.gpo.gov/su_docs  for 
access  to  recently  pubhshed  rulemaking 
docimients. 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  mail  by  submitting  a 
request  to  the  Federal  Aviation 
Administration.  Office  of  Rulemaking, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  287-9677.  Communications  must 
identify  the  docket  nimiber  of  this  final 
rule. 


Pereons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's 
should  request  from  the  FAA's  Office  of 
Rulemaking  a  copy  of  Advisory  Circular 
No.  11-2A.  Notice  of  Proposed 
Rulemaking  Distribution  System,  that 
describes  the  application  procedure. 

Background 

On  December  20.  1995.  new  part  119, 
Certification:  Air  Carriers  and 
Commercial  Operators,  was  pubUshed 
in  the  Federal  Register  (60  FR  65832; 
December  20. 1995).  Part  119 
reorganizes,  into  one  part,  certification 
and  operations  specifications 
requirements  that  formerly  existed  in 
SFAR  38-2  and  in  parts  121  and  135. 
The  final  rule  for  new  part  119  also 
deleted  or  changed  certain  sections  in 
part  121.  Subparts  A  through  D,  and 
part  135.  Subpart  A,  because  the 
requirements  in  those  subparts  have 
been  recodified  in  part  119.  On  January 
26.  1996,  another  final  rule  was 
published  (61  FR  2608}  affecting  parts 
119. 121.  and  135.  That  amendment 
made  editorial  and  terminology  changes 
in  the  remaining  subparts  of  parts  121 
and  135  to  conform  those  parts  to  the 
language  of  part  119  and  to  make  certain 
other  changes.  Additional  documents 
making  editorial  changes  and 
corrections  were  published  on  March 
11. 1996  (61  FR  9612),  and  June  14. 
1996  (61  FR  30432). 

Part  119  was  issued  as  part  of  a  large 
rulemaking  effort,  known  as  the 
"commuter  rule,"  to  upgrade  the 
requirements  that  apply  to  scheduled 
operations  conducted  in  airplanes  that 
have  a  passenger  seat  configuration  of 
10  to  30  passengers.  As  of  March  20, 
1997,  these  operations  will  be 
conducted  under  the  requirements  of 
part  121.  in  accordance  with  the  final 
rule  pubUshed  on  December  20, 1995. 

Notice  of  Proposed  Rulemaking 

On  February  3, 1997,  the  FAA 
published  an  NPRM  (62  FR  5076;  Notice 
No.  97-1)  proposing  changes  to  correct 
errors,  make  tenninology  consistent, 
clarify  the  intent  of  part  119  and  the 
commuter  rule  published  on  December 
20,  1995,  as  well  as  make  other  minor 
changes  not  directly  related  to  the 
commuter  rule.  These  proposed  changes 
are  considered  important  because,  as  a 
result  of  the  implementation  of  part  119 
and  the  completion  of  the  transition 
process  for  commuter  operations 
affiscted  by  the  final  rule,  a  number  of 
questions  of  interpretation  have  been 
raiaed  and  errors  in  previous  final  rules 
have  been  identified.  In  addition,  a  new 
Special  Federal  Aviation  Regulation 
(SFAR)  is  needed  to  address  three 
problems  that  relate  to  compliance  with 


requirements  for  communications 
facilities  and  for  aircraft  dispatchers  by 
operators  in  Alaska  and  other  areas. 

Public  Comment 

The  FAA  requested  comments,  within 
30  days  of  publication  of  Notice  No.  97- 
1,  on  a  number  of  proposals  contained 
in  the  NPRM.  Interested  persons  were 
invited  to  participate  in  this  rulemaking 
action  by  submitting  written  data, 
views,  or  arguments.  All  comments 
received  were  considered  before  issuing 
this  final  rule. 

The  FAA  received  19  comments  in 
response  to  Notice  No.  97-1.  Comments 
were  received  from  operators  affected  by 
the  proposed  rule,  aircraft  dispatchers, 
industry  associations,  and  a 
manufacturer  of  communications 
system.  Many  commenters  stressed  the 
importance  of  having  the  final  rule 
issued  before  March  20.  1997,  when  the 
majority  of  the  commuter  rule 
provisions  go  into  effect.  Other  specific 
comments  are  summarized  in  the 
following  section-by-section  discussion 
of  the  final  rule,  which  includes  the 
FAA's  responses  to  these  comments. 

Explanation  of  Amendments 

A  number  of  changes  are  necessary  in 
parts  21,  25.  91,  119, 121, 125.  and  135 
to  correct  typographical  errors,  to  make 
minor  editorial  changes  that  help  clarify 
the  intent  of  the  rules,  or  to  make 
editorial  changes  that  make  related  rules 
consistent  with  each  other.  These  types 
of  changes  are  not  individually 
explained.  However,  a  number  of 
changes  requires  some  explanation, 
which  follows: 

1.  The  proposal  revised  the 
definitions  of  "on-demand  operation^" 
"scheduled  operation,"  and 
"supplemental  operation"  in  §  119.3  to 
make  it  clear  that  public  charter 
operations  conducted  under  14  CFR  part 
380  are  not  considered  scheduled 
operations. 

No  comments  were  received  on  the 
proposed  definitions  and  the  changes  to 
§  119.3  are  adopted  as  proposed. 

2.  The  proposal  amended  §  119.5  to 
add  new  paragraph  (k),  which 
incorporated  former  §  135.31  into  part 
119.  As  proposed,  this  section 
prohibited  advertising  or  otherwise 
offering  to  perform  any  operation 
unauthorized  by  the  FAA,  and  it  was 
applicable  to  any  person,  including 
certificate  holders  operating  under  part 
121,  as  well  as  thoee  opraating  under 
part  135. 

llie  proposal  also  added  $  119.5(1) 
which  stated  that,  for  safety  purposes, 
people  who  operate  aircraft  under  parts 
121  and  135  must  amply  with  the 
provisions  in  a  certificate  holder's 


operations  specifications.  This 
paragraph  was  proposed  to  prevent  an 
employee  of  a  certificate  holder  (with  or 
without  other  certificate  holder's 
knowledge)  from  violating  the 
provisions  of  the  certificate  holder's 
operations  specifications.  For  example, 
if  a  certificate  holder  is  only  authorized 
to  carry  cargo,  a  flight  crewmember 
would  not  be  allowed  to  bring  along  a 
friend  as  a  passenger  on  the  commercial 
flight. 

No  comments  were  received  on  these 
proposals  and  the  changes  to  §  119.5  are 
adopted  as  proposed. 

3.  The  proposal  amended  §  119.9  to 
allow  displaying  the  air  carrier  or 
operating  certificate  number  on  an 
aircraft  instead  of  the  name  of  the 
certificate  holder.  As  described  in  the 
NPRM,  a  petition  by  the  National  Air 
Transportation  Association  (NATA)  and 
supporting  comments  requested  that,  for 
security  and  financial  reasons,  operators 
be  allowed  to  display  the  air  carrier  or 
operating  certificate  nimiber  in  lieu  of 
the  name  of  the  certificate  holder.  In  the 
NPRM,  the  FAA  agreed  that  display  of 
an  air  carrier  or  operating  certificate 
number  would  meet  the  intent  of  this 
requirement,  which  is  to  provide  a 
ready  means  of  identifying  a  responsible 
certificate  holder  when  an  aircraft  is 
parked  and  the  FAA  has  reason  to 
identify  or  contact  the  certificate  holder. 
Therefore,  the  FAA  proposed  to  amend 
§  119.9(b)(4)  as  requested  by  NATA. 

The  proposal  also  deleted  the 
provision  allowing  the  Assistant 
Administrator  for  Qvil  Aviation 
Security  to  grant  deviations  fit>m  the 
requirements  of  this  section  because  the 
FAA  no  longer  believed  that  these 
deviations  were  necessary. 

NATA,  Helicopter  Association 
International  (HAI),  and  individual 
operators  affected  by  the  proposed 
change  to  §  119.9(b)  comment  in 
support  of  allowing  part  135  operators 
to  display  their  air  carrier  or  operating 
certificate  nimiber  on  an  aircraft  instead 
of  the  name  of  the  certificate  holder. 
Commenters  emphasize  that,  if  the  FAA 
adopts  the  proposed  amendment,  it  is 
imperative  to  make  the  amendment 
effective  before  March  20, 1997,  so  that 
they  will  not  need  to  apply  the 
certificate  holder's  name  temporarily  on 
the  aircraft,  and  then  remove  it  when 
the  amendment  takes  effect  later.  One 
operator  comments  that  even  having  the 
operating  certificate  number  on  the 
aircraft  creates  a  security  risk  for  some 
customers. 

As  discussed  above,  the  FAA  must  be 
able  to  readily  identify  the  responsible 
certificate  holder  conducting  an 
operation,  and  having  the  air  carrier  or 
operating  certificate  number  on  an 


aircraft  will  provide  the  necessary 
identification.  Therefore,  the  changes  to 
§  119.9  are  adopted  as  proposed  and  are 
effective  as  of  the  date  of  issuance  of 
this  final  rule. 

4.  The  proposal  amended 

§  119.21(a)(1)  to  allow  domestic 
operations  conducted  from  the  Pribilof 
Islands  and  the  Shumagin  Islands  to 
request  permission  to  comply  with  the 
dispatching  requirements  of  subpart  U 
of  part  121  applicable  to  flag  operations. 
The  NPRM  also  stated  that,  in  the  final 
rule,  the  FAA  may  include  other 
Alaskan  island  locations  in  this 
provision,  if  requested  to.do  so  by 
conunenters  and  if  adding  the  names  of 
those  islands  is  consistent  with  safety 
considerations. 

No  comments  were  received  on  the 
proposal  and  the  changes  to  §  119.21  are 
adopted  as  proposed. 

5.  The  proposal  amended  §  119.35  to 
clarify  that  the  additional  financial  and 
contract  reporting  requirements  of  this 
section  apply  only  to  commercial 
operators.  The  proposal  split  §  119.35 
into  two  sections:  Proposed  §  119.35 
contained  just  the  certificate  appUcation 
procedures  that  apply  to  all  applicants, 
and  new  §  119.36  contained  the 
additional  requirements  for  commercial 
operators. 

In  the  NPRM,  the  FAA  proposed  that 
§  119.36  distinguish  between 
requirements  for  all  commercial 
operatora  and  those  appUcable  only  to 
commercial  operators  under  part  121.  In 
addition,  the  FAA  proposed  to  delete 
the  financial  reporting  requirements  of 
§  135.64(b).  but  to  retain  the  contract 
retention  requirements  in  §  135.64(a). 

No  comments  were  received  on  the 
proposal  and  §§  119.35  and  119.36  are 
adopted  as  proposed. 

6.  The  proposal  revised  §  119.67  (c) 
and  (d)  to  amend  the  qualification 
requirements  applicable  to  EKrectors  of 
Maintenance  and  Chief  Inspectors  under 
part  121.  The  proposal  also  revised 

§  119.71(e)  to  amend  the  quafification 
and  experience  requirements  appUcable 
to  the  Director  of  Maintenance  under 
part  135. 

Both  proposals  established 
requirements  for  a  person  becoming  the 
Director  of  Maintenance  or  Chief 
Inspector  for  the  first  time.  These 
proposals  were  designed  to  ensure  that 
persons  holding  these  required 
management  positions  have  the  measure 
of  experience  and  the  demonstrated 
capabiUty  of  effectively  managing  these 
prnzrams. 

Ine  FAA  proposed  that,  under 
§§  119.67(c)(1)  and  119.71(e)(1).  the 
Director  of  Maintenance  must  have  held 
the  airfrBme  and  powerplant  ratings  for 
3  years. 


The  proposal  also  amended 
§  119.67(c)(2)  by  changing  the  existing  1 
year  of  maintenance  experience  in  a 
supervisory  capacity  in  maintaining  the 
category  and  class  of  airplane  used  by 
the  certificate  holder,  to  3  years  of 
supervisory  experience  within  the  last  6 
years  in  a  position  that  exercised 
operational  control  over  maintenance 
program  functions. 

In  addition,  the  proposal  amended 
§  119.67(c)(4)(i)(B)  by  replacing  the 
word  "repairing"  with  the  word 
"maintaining",  as  the  latter  is  consistent 
with  the  definition  of  maintenance  as 
defined  in  14  CFR  1.1.  In  addition,  the 
word  "maintaining"  reflects  the  broader 
experience  level  more  appropriate  to  the 
Director  position. 

For  the  Chief  Inspector  position,  the 
proposal  changed  §  119.67(d)(2)  to 
require  3  years  of  supervisory  or 
managerial  experience  within  the  last  6 
yeara. 

The  proposal  also  revised  §  119.67(e) 
to  clarify  that  certificate  holders  may 
request  a  deviation  from  the  experience 
requirements  of  the  section,  but  not 
from  the  airman  certificate  requirements 
of  the  section.  Therefore,  a  certificate 
holder  would  not  be  aUowed  to  employ 
a  person  who  does  not  hold  the  required 
airman  certificates  (e.g.,  ATP  certificate, 
commercial  pilot  certificate,  mechanic 
certificate). 

Proposed  §  119.71  contained  the 
management  quaUfication  requirements 
that  formerly  appeared  in  0135.39. 
Section  119.71  (b)  and  (d)  required  that 
the  Director  of  Operations  and  the  Chief 
Pilot,  respectively,  must  hold  at  least  a 
commercial  pilot  certificate  with  an 
instrument  rating.  However,  imder 
former  §  135.39  die  instrument  rating 
was  required  only  if  any  pilot  in 
command  for  that  certificate  holder  was 
required  to  have  an  instrument  rating. 
For  operations  such  as  a  VFR  only 
heUcopter  operation,  the  pilot  in 
command  is  not  required  to  hold  an 
instrument  rating.  Tlierefore  the  FAA 
proposed  that  §  119.71  (b)  and  (d)  be 
revised  to  match  the  intent  of  former 
§135.39. 

HAI  comments  in  support  of  the 
proposed  amendment  of  §  119.71  (b) 
and  (d)  on  behalf  its  membership,  which 
includes  a  substantial  number  of  VFF- 
only  heUcopter  operations.  HAI  states 
that  without  the  amendment  to  §  119.71 
(b)  and  (d)  many  operators  would  be 
forced  to  suspend  operations  until 
personnel  that  meet  the  current 
requirements  can  be  identified  and 
hired,  and  that  there  may  not  be  enough 
such  personnel  available.  HAI  tjelieves 
that  this  burden  would  be  onerous  and 
inappropriate  in  view  of  the  fact  that  the 
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operators  in  question  do  not  conduct 
instrument  operations. 

The  FAA  agrees  with  HAI's  comments 
and  the  amendments  to  §  119.71  (b)  and 
(d)  are  adopted  as  proposed.  No 
comments  were  received  on  the 
proposal  to  revise  §§  119.67(e)  and 
119.71(f)  and  those  amendments  are 
adopted  as  proposed.  The  FAA  has 
reviewed  the  proposed  changes  to  the 
experience  requirements  for  Director  of 
Maintenance  and  Chief  Inspector  in 
light  of  issues  raising  diuing 
implementation  of  the  commuter  rule 
and  the  determined  that  further  study  of 
these  proposal  is  necessary.  Therefore 
the  FAA  withdraws  the  proposal 
amendments  to  §§  119.67(c)  and  (d)  and 
119.71(e),  for  consideration  in  a  hiture 
rulemaking. 

7.  In  the  NPRM,  the  FAA  proposed 
that  anew  Special  Federal  Aviation 
Regulation  (SFAR)  be  added  to  part  121 
to  address  two  problems  that  relate  to 
comphance  with  §  121.99  and  a  third 
problem  that  relates  to  compliance  with 
0121.395.  These  are  outlined  below. 

(1)  The  first  problem  involves  certain 
communications  difficulties  in  Alaska 
and  other  areas  affecting  certificate 
holders  who  are  required  by  §  121.99  to 
"show  that  a  two-way  air/ground 
communication  system  is  available  at  all 
points  that  will  ensiire  reUable  and 
rapid  communications  under  normal 
operating  conditions  over  the  entire 
route  (either  direct  or  via  approved 
point  to  point  circuits)  between  each 
airplane  and  the  appropriate  dispatch 
office  and  between  each  airplane  and 
the  appropriate  air  traffic  control  unit." 

The  NPRM  pointed  out  that,  in  certain 
areas,  the  lack  of  infrastructure  or 
appropriate  technology  has  prevented 
certificate  holders  fixim  establishing 
such  systems.  For  other  certificate 
holder  the  nature  of  their  operations 
(e.g.,  flying  at  low  altitudes  or  in 
moimtainous  terrain)  has  prevented 
them  from  using  ciurent  communication 
systems  that  may  be  rehable  only  at 
higher  altitudes. 

If  a  certificate  holder  shows  to  the 
Administrator  that  communications 
gaps  exist  due  to  such  reasons  as  lack 
of  in&BStructure,  ATC  operating 
restrictions,  the  terrain,  operating 
altitude,  or  feasibiUty  of  a  certain  kind 
of  communications  system,  the 
certificate  holder  would  be  allowed  to 
continue  to  operate  over  that  route  if  the 
certificate  holder  estabUshes  alternative 
procedures  for  prompt  re-estabUshment 
of  communication,  for  establishment 
that  the  airplane  arrived  at  its 
destination,  and  for  flight  locating 
purposes.  Under  the  SFAR.  refief  would 
only  be  granted  after  the  certificate 
holder  shows  that  it  would  meet  the 


requirements  to  the  maximum  extent 
possible.  In  granting  such  approval,  the 
Administrator  would  consider  certain 
factors  that  are  listed  in  the  SFAR. 

Under  the  proposed  SFAR,  the 
certificate  holder  would  obtain  the 
approval  of  the  Administrator  in  its 
operations  specifications.  The  requests 
will  be  processed  through  the 
certificate-holding  district  office,  with  , 
concurrence  by  the  FAA's  Air 
Transportation  Division  (AFS-200). 
This  type  of  alternative  compliance 
approval  would  only  be  available  for 
scheduled  operations  with  airplanes 
having  a  passenger-seat  configuration  of 
30  seats  of  fewer,  excluding  each 
crewmember  seat,  and  a  physical 
capacity  of  7,500  pounds  of  less  under 
part  121  of  this  chapter. 

(2)  The  second  §  121.99-related 
problem  involves  certificate  holder  who 
have  conducted  or  who  might  in  the 
future  conduct  scheduled  intrastate 
operations  in  Alaska.  Under  the  pre- 
commuter  rule  amendments  these 
operations  under  the  rules  apphcable  to 
flag  air  carriers  and  thus,  under  the  last 
sentence  of  §  121.99,  were  not 
prohibited  from  using  a 
communications  system  operated  by  the 
United  States.  For  certificate  holders 
operating  intrastate  in  Alaska,  whether 
certificate  before  or  after  January  19, 
1996,  it  was  considered  impractical  at 
that  time  to  mandate  that  the  required 
communications  systems  be 
independent  of  any  system  operated  by 
the  United  States. 

Therefore  even  though  these 
certificate  holder  would  otherwise  have 
been  required  to  comply  with  the 
operating  rules  for  domestic  operations, 
under  the  proposed  SFAR  they  would 
be  allowed  to  use  systems  operated  by 
the  United  States,  when  there  is  no 
practical  alternative,  for  the  4-year 
effective  period  of  the  SFAR.  The  FAA 
further  propose  to  amend  §  121.99  to 
require  that,  concurrent  with  the 
expiration  of  the  SFAR,  all  flag 
operations  in  Alaska,  not  just  tiiose 
affected  by  the  commuter  rule  change 
mentioned  above,  have  commimications 
systems  that  re  independent  of  any 
system  operated  by  the  United  States. 
(3)  The  third  issue  addressed  by  the 
proposed  SFAR  relates  to  the  use  of 
aircraft  dispatchers  by  former  computer 
operations  in  Alaska  who  are  required 
by  the  computer  rule  to  have  a  part  121 
dispatch  system.  It  is  long-standing  FAA 
policy  that  each  certificate  holder 
subject  to  §  121.395  have  aircraft 
dispatchers  that  are  employed 
exclusively  by  that  certificate  holder. 
However,  small  operations  located  in 
remote  areas  have  found  it  hard  to 
attract  quahfied,  certificated  aircraft 


dispatchers  to  work  and  five  in  those 
areas. 

Therefore  the  FAA  proposed  to  allow 
certificate  holders  conducting 
scheduled  operations  in  Alaska  with 
airplanes  having  a  passenger-seat 
configuration  of  30  seats  or  fewer, 
excluding  each  crewmember  seat,  and  a 
payload  capacity  of  7.500  pounds  or  less 
under  part  121  of  this  chapter,  to  share 
aircraft  dispatchers  if  they  are 
authorized  to  do  so  by  the 
Administrator  in  their  operations 
specifications.  The  requests  will  be 
processed  through  the  certificate- 
holding  district  office,  with  concurrence 
by  the  FAA's  Air  Transportation 
EH  vision  (AFS-200).  Before  granting 
such  an  authorization,  the 
Administrator  would  consider  certain 
factors  that  are  listed  in  the  SFAR. 

The  FAA  proposed  that  the  SFAR 
would  expire  4  years  after  it  is  issued 
because  the  FAA  expects  that  adequate 
communications  facilities  would 
become  available  in  all  parts  of  Alaska 
and  other  areas  within  that  time. 

Several  commenters  address  the 
provisions  in  the  proposed  SFAR.  The 
Air  Transport  Association  (ATA)  sees 
no  reason  why  the  SFAR  should  be  so 
restrictive  and  limited  to  commuter 
operations,  because  from  a  safety 
standpoint,  larger  aircraft  have  greater 
fuel  capacity  and  alternate  airport 
capability,  and  generally  have  a  larger 
safety  margin  built  in  than  small 
commuter  aircraft.  NATA  beUeves  that 
the  proposed  SFAR  does  not  adequately 
address  the  special  nature  of  flight 
operations  in  rural  Alaskan  areas, 
because  the  inherent  problem  is  that 
Alaska  simply  does  not  have  the 
infrastructure  to  guarantee 
communications  in  remote  areas.  Also 
NATA  beheves  that  operations  in 
designated  remote  areas,  where  flights 
are  mainly  VFR.  flight  plans  frequently 
change,  and  airports  are  often 
unattended,  should  not  be  subjected  to 
the  same  stringent  dispatching 
requirements  applied  to  other  part  121 
operations.  An  aeronautical 
conununications  company  disagrees 
with  FAA's  statements  on  lack  of 
infrastructure  and  availabihty  of 
appropriate  technology.  This 
commenter  believes  that  there  is  a  wide 
variety  of  choices  available  to  meet  the 
commimication  needs  for  positive 
operational  control  and  that  operators  in 
remote  geographical  areas  may  need  to 
make  a  combination  of  choices  to  allow 
them  to  meet  the  requirements  of  the 
current  rules. 

The  Airline  Dispatchers  Federal 
(ADF)  and  an  individual  aircraft 
dispatcher  address  the  relationship 
between  the  conununications  system 
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required  by  §  121.99  and  the  role  of  the 
aircraft  dispatcher  in  providing 
information  that  may  affect  the  safety  of 
the  flight  to  the  pilot  in  command.  ADF 
believes  that  adequate  air  ground 
commiuiication  technology  is  available 
for  Alaskan  operations,  but  that  if  there 
is  a  lack  of  weather  reporting  along  their 
routes,  air  carriers  can  provide  station 
and  other  persoimel  with  telephone, 
dial  access  radio.  HF,  VHF,  or  SatComm 
communications  and  provide  them  with 
the  training  to  provide  accxirate  weather 
and  aerodrome  information.  ADF 
further  suggests  that  Alaskan  air  carriers 
cooperate  to  build  their  own  radio 
network  to  cover  their  routes  or  that  the 
State  of  Alaska  may  want  to  help 
finance  any  additional  infrastructure 
reqiiired  for  scheduled  air  service  in 
Alaska. 

ADF  suggests  that  Alaskan  pilots, 
operating  imder  a  "bush"  mentality, 
have  knowingly  flown  in  IMC  or  VFR 
flights  in  response  to  operational 
pressures,  and  that  when  adequate 
communication  systems  are  in  place 
and  aircraft  dispatchers  are  able  to 
obtain  accurate  information  on  weather 
and  other  local  conditions,  the  pilots 
will  no  longer  be  able  to  decide  on  their 
own  whether  or  not  to  initiate  or 
continue  a  particular  flight,  because,  if 
the  information  does  not  show  the 
operation  can  be  conducted  safely,  the 
dispatcher  may  not  authorize  the  flight. 

ADF  and  the  aircraft  dispatcher  object 
to  FAA's  proposal  to  allow  Alaskan  air 
carriers  to  share  aircraft  dispatchers 
under  certain  conditions.  Tlie 
commenters  fear  that  a  dispatcher 
working  under  contract  or  exercising 
operational  control  on  a  competitor's 
flight  may  have  his  or  her  actions 
second-guessed  by  the  management  of 
the  other  airline.  ADF  comments  that  a 
shared  dispatcher  may  be  kept  at  a 
distance  irom  the  operations  and  only 
told  what  company  employees  want  the 
dispatcher  to  Imow. 

ADF  and  the  dispatcher  believes  that 
part  135  operators  who  have  faced  the 
challenge  of  complying  with  the 
communications  and  dispatching  rules 
of  part  121  should  be  conmiended  and 
not  effectively  penalized  economically 
by  competitors  who  take  advantage  of 
the  provisions  in  the  proposed  SFAR. 

After  careful  consideration  of  these 
comments,  the  FAA  has  decided  to 
issue  the  SFAR  as  proposed.  The  FAA 
disagree  %vith  ATA's  assertion  that  the 
SFAR  shoidd  also  apply  to  air  carriers 
operating  larger  planes,  but  instead 
agrees  with  ADF  that  the  rules  in  part 
121  requiring  adequate  communications 
system  and  a  full  aircraft  dispatching 
system  for  scheduled  operations  have 
contributed  for  many  years  to  a  high 


level  of  safety  that  should  be  applied  as 
well  to  scheduled  operations  affected  by 
the  commuter  rufe.  The  purpose  of  the 
SFAR  is  to  allow  the  FAA,  the  affected 
commutOT  operators,  and  the 
communications  equipment  industry  to 
worit  together  to  bring  every  conmiuter 
operator  into  compUance  with  part  121 
as  soon  as  possible.  However,  the  FAA's 
experience  in  implementing  the 
commuter  rule  has  been  that  there  are 
gaps  in  certain  remote  areas  that  could 
not  be  remedied  before  the  March  20, 
1997,  deadline  for  implementing  the 
commuter  rule.  This  is  the  exception 
rather  than  the  rule.  The  limited  number 
of  commuter  operators  who  have  not 
been  able  to  close  the  conmnmications 
gaps  along  all  of  their  routes  have  been 
evaluating  systems  and  trying  to 
develop  plans  for  complying  with 
§  121.99.  The  SFAR  will  allow  extra 
time  for  the  instaUation  of  ground-based 
systems,  the  development  of  satellite 
systems,  or  the  development  and 
approval  of  technology  appropriate  to 
the  needs  of  remote  operators. 

The  FAA  agrees  wiu  commenters  that 
the  role  of  aircraft  dispatchers  is  critical 
to  ensuring  the  safety  of  flight, 
particularly  in  areas  such  as  Alaska  that 
are  subject  to  difficult  and  changing 
weather  conditions.  That  is  why  the 
FAA  is  not  excepting  Alaskan  carriers 
from  the  dispatcher  requiremmt. 
However,  under  section  1205  of  the 
Federal  Aviation  Reauthorization  Act  of 
1996  (Pub.  L.  104-264).  when  modifying 
regulations  affecting  intrastate  aviation 
in  Alaska,  the  FAA  Administrator  must 
consider  the  extent  to  which  Alaska  is 
not  served  by  transportation  modes 
other  than  aviation,  and  must  establish 
such  regulatory  distinctions  as  the 
Administrator  considers  appropriate. 
Also,  in  implementing  the  commuter 
rule,  the  FAA  has  found  that  in  the 
unique  environment  of  Alaska,  it  is 
difficult  to  recruit  and  retain  qualified 
certificated  aircraft  dispatchers.  The 
commenters'  fears  about  the  potential 
for  contract  dispatchers  or  dispatchers 
exercising  operational  control  over 
competitors'  flights  are  unwarranted 
because  the  SFAR  allows  for  the  sharing 
of  dispatchers  by  2  companies  would  be 
authorized  to  share  a  dispatcher  only 
when  the  companies  can  show  the  FAA 
that  they  have  joint  plans  for  complying 
with  the  dispatcher  training  and 
qualification  rules  and  that  the  number 
of  flights  for  which  the  dispatcher 
would  be  responsible  would  not  be 
beyond  the  capacity  of  a  single 
dispatcher. 

The  FAA  does  not  think  that  authority 
to  operate  under  the  SFAR  would 
provide  an  economic  advantage  to  a 
conunuter  operator  because  the 


authority  will  be  granted  in  a  very 
limited  number  of  cases  and  only  when 
the  operator  has  shown  to  the  FAA  that 
it  is  proceeding  on  a  plan  and  has  a 
schedide  for  coming  into  full 
compliance  with  the  part  121  rules 
within  4  years. 

8.  The  proposal  amended  §  121.99  to 
allow  for  "other  means  of 
communication  approved  by  the 
Administrator"  as  an  alternative  to  the    ■ 
tow-way  radio  communication  system 
required  by  that  section.  This  would 
allow  certificate  holders  to  use  other 
types  of  technology,  such  as  datalink  or 
telephonic  communication  systems,  to 
comply  with  this  section. 

No  comments  were  received  cm  the 
proposal  and  the  changes  to  §  121.99  are 
adopted  as  proposed. 

9.  The  proposal  amended  the  manual 
requirements  in  §§  121.137.  121.139, 
125.71, 135.21,  and  135.427  to  make 
these  sections  ccxnpatible  with 

§  121.133.  (Section  121.133  had  been 
revised  in  the  commuter  rule  to  aUow  a 
certificate  holder  to  prepare  its 
maintenance  manual  in  any  form 
acceptable  to  the  Administrator.) 
Therefore,  the  FAA  proposed  in  the 
NPRM  to  include  the  language  "any 
form  acceptable  to  the  Administrator" 
in  the  sections  above. 

The  proposal  also  amended  these 
sections  to  clarify  that,  regardless  of  the 
form  of  the  maintenance  manual,  it 
must  be  retrievable  in  the  English 
language.  Certificate  holders  who 
purchase  equipment  from  foreign 
manufacturers  or  previous  foreign 
owners  must  ensure  that  the 
maintenance  instructions  to  be  followed 
by  their  employees  and  reviewed  by  the 
FAA  are  in  English. 

No  comments  were  received  on  the 
proposal  and  the  changes  to  the  manual 
requirements  are  adopted  as  propKised. 

10.  The  proposal  revised  §  121.305()) 
to  clarify  the  requirements  for  third 
attitude  indicators  for  turbopropeller 
powered  airplanes  having  a  passenger 
seat  configuration  of  30  seats  or  fewer 
and  turbopropeller  powered  airplanes 
with  more  than  30  seats.  The  latter  have 
been  required  to  have  third  attitude 
indicators  since  October  1994. 

No  comments  were  received  on  the 
proposal  and  the  changes  to  §  121.305 
are  adopted  as  proposed. 

11.  The  FAA  proposed  to  allow  2 
years  from  the  date  of  the  final  nde  for 
the  affected  operators  to  install 
emer^gency  exit  locating  signs  that 
comply  with  §  121.310(b)(1).  The 
additional  2  years  for  compUance  would 
be  granted  to  both  in-service  10-19  seat 
airplanes  and  newly  manufectured  10- 
19  seat  airplanes.  Paragraph  (b)(1)  of 

§  121.310  requires  that  the  identity  and 
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location  of  each  passenger  emergency 
exit  must  be  marked  so  that  the  exit  is 
recognizable  firom  a  distance  equal  to 
the  width  of  the  cabin  and  that  the 
location  of  the  exit  must  be  indicated  by 
a  sign  visible  to  occupants  approaching 
along  the  main  passenger  aisle. 
Paragraph  (bKl)(i)  requires  that  one  of 
the  locating  signs  must  be  on  the  ceiling 
of  the  cabin.  Because  of  limited 
headrooms.  most  of  the  10-19  seat 
airplanes  used  by  operators  subject  to 
the  commuter  rule  do  not  have  locating 
signs  mounted  flush  to  the  cabin 
sidewalls.  For  these  10-19  seat 
airplanes  with  limited  headroom,  the 
simplest  means  of  complying  may  be  to 
replace  the  two-dimensional  signs  with 
beveled  or  three-dimensional  signs  that 
can  be  read  easily  at  the  cabin  extremes: 
that  type  of  sign  would  function  to  both 
identify  and  locate  the  corresponding 
exit. 

The  FAA  also  proposed  adding  a 
paragraph  (b)(2)(iii)  to  §  121.310;  this 
paragraph  identifies  the  certification 
reqtiirements  for  passenger  emergency 
exit  marking  and  locating  signs.  The 
pro(>osal  addressed  the  10-19  passenger 
seat  nontransport  category  airplanes. 
Similar  to  paragraph  (b)(2)(i).  it  would 
mandate  that  the  sign  liuninescence  be 
160  microlamberts  at  the  time  of 
manufacture;  it  would  also  prohibit  the 
use  of  a  sign  in  service  if  the 
luminescence  decreases  to  below  100 
microlamberts.  Proposed  paragraph 
(b)(2)(iii)  should  provide  adequate 
levels  of  luminescence;  the  signs  would 
have  the  same  brightness  as  signs  in 
some  transport  category  airplanes 
currently  manufactured  and  cxirrently 
operated  imder  part  121.  which  have  no 
longer  distances  between  exits  than  the 
10-19  passenger  seat  airplanes. 

No  comments  were  received  on  the 
proposals  and  the  changes  to  $  121.310 
are  adopted  as  proposed. 

12.  Tne  proposal  amended 
§  121.133(c)  to  correct  an  omission 
concerning  the  use  of  quick-donning 
oxygen  masks  at  flight  levels  above  250 
as  a  substitute  for  having  one  pilot  at  the 
controls  %vear  and  use  an  oxygen  mask 
at  all  times.  For  pressiuized  ttubine 
engine  powered  airplanes,  §  121.333(c) 
has  allowed  the  availabihty  of  a  quick- 
donning  mask  to  be  a  substitute  for 
wearing  and  using  a  mask  at  all  times 
at  or  below  flight  level  410.  However, 
under  §  135.89(b)(3)  at  least  one  pilot  at 
the  controls  of  a  pressurized  airplane  is 
required  at  altitudes  above  flight  level 
350  to  wear  and  use  an  oxygen  mask  at 
all  times. 

For  those  10-30  passenger  airplanes 
that  will  be  operating  under  part  121  as 
a  result  of  the  commuter  rule 
amendments,  the  proposal  stated  that 


flight  level  350  rather  than  flight  level 
410  would  continue  to  be  the 
appropriate  altitude  at  Which  at  least 
one  pilot  at  the  controls  would  be 
required  to  wear  an  oxygen  mask  at  all 
times. 

Since  the  commuter  rule  was  not 
intended  to  relax  this  requirement,  the 
FAA  proposed  to  amend  §  121.333(c)  to 
incorporate  the  requirements  of 
§  135.89(b)(3)  for  airplanes  with  less 
than  31  seats,  excluding  any  required 
crewmember  seat,  and  a  payload 
capacity  of  7,500  pounds  or  less. 

No  comments  were  received  on  the 
proposal  and  the  changes  to  §  121.333 
are  adopted  as  proposed. 

13.  Tne  proposal  amended  §  121.437 
to  eliminate  a  redundancy  that  was 
created  by  an  earlier  corrective 
amendment  and  by  adding  a  new 
sentence  that  would  have  the  effect  of 
codifying  an  existing  exemption  that 
had  been  in  effect  since  1980. 

The  FAA  granted  the  ATA  an 
exemption  from  §  121.437  (Exemption 
No.  2965),  allowing  a  pilot  employed  by 
a  part  121  certificate  holder  as  a  fUght 
crewmember  to  be  issued  additional 
category  and  class  ratings  to  the  pilot's 
certificate  if  the  pilot  had  satisfactorily 
completed  the  appropriate  training 
requirements  of  subpart  N  and  the 
proficiency  check  requirements  of 
§  121.441  by  presenting  proof  of  this  to 
the  Administrator.  This  exemption  was 
extended  9  times  and  is  due  to  expire 
on  July  31, 1997. 

Over  the  16  years  that  the  exemption 
has  been  in  effect,  there  has  been  no 
known  derogation  of  safety.  Therefore, 
since  the  FAA  has  not  had  the  resources 
to  conduct  each  proficiency  check 
required  by  the  rule,  the  FAA  proposed 
to  codify  Exemption  2965  into 
§121.437. 

ATA  supports  the  proposed  changes 
to  §  121.437  and  adds  that  codifying  the 
exemption  will  also  reduce  the 
administrative  burden  on  both  the 
airlines  and  the  FAA.  The  final  rule  is 
adopted  as  proposed. 

Tables  1-4  From  the  Commuter  Rule 

In  the  preamble  of  the  NPRM  for  this 
final  rule,  the  FAA  corrected  and 
republished  3  tables  that  were  a  part  of 
the  original  commuter  rule  preamble: 
Table  2,  Comparable  Sections  in  Parts 
121  and  135,  and  Tables  3  and  4,  the 
Derivation  and  Distribution  Tables  for 
Part  119.  There  have  been  no  changes  to 
these  informational  tables  since  the 
NPRM  was  pubhshed  (February  3,  1997; 
62  FR  5076).  The  FAA  is  in  the  process 
of  updating  Table  1,  Summary  of  New 
Equipment  and  Performance 
Modifications  for  Affected  Commuters, 
originally  pubhshed  in  the  commuter 


rule,  to  present  the  delayed  compliance 
dates  for  the  equipment  and 
p>erformance  modifications  required  by 
the  commuter  rule  and  subsequent 
amendments. 

Any  person  may  obtain  a  copy  of 
Tables  1-4  by  mail  by  submitting  a 
request  to:  Linda  WilUams,  Federal 
Aviation  Administration,  Office  of 
Rulemaking,  800  Independence  Avenue, 
SW.,  Washington,  DC  20691,  or  by 
calling  (202)  267-9685. 

Federalism  Implications 

The  regulations  herein  do  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
govenunent.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  rule  does  not  have 
sufficient  federalism  impUcations  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  there  are  no  new  requirements 
for  information  collection  associated 
with  this  rule. 

Good  Cause  Jostification  for  Immediate 
Adoption 

This  amendment  is  needed  to  make 
editorial  corrections  and  other  changes 
to  the  commuter  rule  that  must  be  in 
place  before  the  commuter  rule  takes 
final  effect  on  March  20, 1997.  In  view 
of  this  need  to  expedite  these  changes, 
and  because  the  amendments  would 
impose  no  additional  burdens  on  the 
pubUc,  I  find  that  the  amendment 
shoidd  be  made  effective  in  less  than  30 
days  after  pubhcation.  Therefore,  this 
final  rule  is  effective  as  of  the  date  of 
issuance. 

Conclusion 

The  FAA  has  determined  that  this 
final  rule  imposes  no  additional  burden 
on  any  person.  Accordingly,  it  has  been 
determined  that  the  action:  (1)  Is  not  a 
significant  rule  under  Executive  Order 
12866;  and  (2)  is  not  a  significant  rule 
under  Department  of  Transportation 
Regulatory  Pohdes  and  Procedures  (44 
FR  11034;  February  26, 1979).  No  cost 
impact  is  expected  to  result  and  a  full 
regulatory  evaluation  is  not  required.  In 
addition,  the  FAA  certifies  that  the  final 
rule  will  not  have  a  significant  cost 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 


List  of  Sub)ects 

14  CFR  Part  21 

Aircraft,  Aviation  safety.  Exports, 
Imports,  Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety.  Gusts. 

14  CFR  Part  91 

Agriculture.  Air  traffic  control, 
Ainaaft,  Airmen,  Airports,  Aviation 
safety.  Freight,  Noise  control,  PoUtical 
candidates.  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  119 

Administrative  practice  and 
procediues.  Air  carriers.  Air  taxis. 
Aircraft,  Aviation  safety.  Charter  fUghts, 
Conunuter  operations.  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  121 

Air  carriers.  Aircraft,  Airmen. 
Aviation  safety.  Charter  flights. 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  125 

Aircraft,  Airmen,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  135 

Aircraft,  Airplanes,  Airworthiness,  air 
transportation. 

Adoption  of  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  amends  14  CFR 
parts  21.  25.  91. 119, 121. 125,  and  135 
as  follows: 

PART  21— CERTIFICATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

1.  the  authority  citation  for  part  21 
continues  to  read  as  follows: 

Autbority:  42  U.S.Q  7572;  49  U.S.C. 
106(g),  40105,  40113,  44701-44702.  44707, 
44709,  44711,  44713.  44715,  45303. 

121.431    [Amended] 

2.  Section  21.431  is  amended  in 
paragraph  (b)  by  removing  the 
parenthetical  "except  air  taxi 
operators)". 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

3.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Autbority:  49  U.S.C.  106(g),  40113,  44701, 
44702  and  44704. 


§25.1303    [An 

4.  Section  25.1303(b)(4)  is  amended 
by  removing  the  reference  to 

"§  121.305(j)"  and  adding  in  place 
thereof  a  reference  to  "§  121.305(k)." 

PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

5.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44101,  44111,  44701,  44709,  44711, 
44712,  44715,  44716,  44717,  44722,  46306, 
46315,  46316,  46502, 46504,  46506-^46507, 
47122,  47508.  4752»-47531. 

6.  Section  91.23  is  amended  by 
revising  paragraph  (b)(l)(ii)  to  read  as 
follows: 

S91.23    TrutMn-teaaing  dauaa 
requirement  in  I  esses  and  uwKiiUonai  sales 
contracts. 

•  •        •        *        • 

(b)«  *  • 

(D*  •  • 

(ii)  The  party  furnishing  the  aircraft  is 
a  foreign  air  carrier  or  a  person 
operating  under  part  121, 125,  and  141 
of  this  chapter,  or  a  person  operating 
under  part  135  of  this  chapter  having 
authority  to  engage  in  on-demand 
operations  with  large  aircraft. 

•  •        •        •        • 

7.  Section  91.323  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§91.323    Incrsassd  maximum  cartfflcalBd 
weights  for  certain  airplanes  operated  In 
Alaska. 

(a)*  •  * 

(1)  A  certificate  holder  conducting 
operations  under  part  121  or  part  135  of 
this  chapter,  or 


PART  119-CERTIFICAT10N:  AIR 
CARRIERS  AND  COiMERCUL 
OPERATORS 

8.  The  authority  citation  for  part  119 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  1153,  40101, 
40102,  40103, 44105.  44106,  44111,  44701- 
44717,  44722,  44901,  44903.  44904,  44906, 
44912,  44914,  44936,  44938, 46013,  46105. 

9.  Section  119.3  is  amended  by 
revising  paragraph  (1)  introductory  text 
of  the  definition  for  "on-demand 
operation,"  by  revising  the  definition  for 
"scheduled  operation,"  and  by  revising 
paragraph  (2)  of  the  definition  of 
"supplemental  operation"  to  read  as 
follows: 


§119.3 


Definitions. 

•        * 


On-demand  operation  * 


(1)  Passenger-carrying  operations 
conducted  as  a  public  charter  under  part 
380  of  this  tide  or  any  operations  in 
which  the  departure  time,  departure 
location,  and  arrival  location  are 
specifically  negotiated  with  the 
customer  or  the  customer's 
representative  that  are  any  of  the 
following  types  of  operations: 

•  •        •        •        • 

Scheduled  operation  means  any 
common  carriage  passenger-carrying 
operation  for  compensation  or  hire 
conducted  by  an  air  carrier  or 
commercial  operator  for  which  the 
certificate  holder  or  its  representative 
offers  in  advance  the  departure  location, 
departure  time,  and  arrival  location.  It 
does  not  include  any  passenger-carrying 
operation  that  is  conducted  as  a  pubUc 
charter  operation  under  part  380  of  this 
tide. 

Supplemental  operation  •  •  • 

(2)  ifpe^  of  operation: 

(i)  Operations  for  which  the  departure 
time,  departure  location,  and  arrival 
location  are  specifically  negotiated  with 
the  customer  or  the  customer's 
repres«itative; 

(ii)  AU-cargo  operations;  or 

(iii)  Passenger-carrying  public  charter 
operations  conducted  under  part  380  of 
this  title. 

•  •        •        •        • 

10.  Section  119.5  is  amended  by 
adding  paragraph  (k)  and  (1)  to  read  as 
follows: 

§119.5    CertMcattons,  auttMrtatfons,  and 
prohmiona. 

•  •        •        •        * 

(k)  No  person  may  advertise  or 
otherwise  offer  to  perform  an  operation 
subject  to  this  part  unless  that  person  is 
authorized  by  the  Federal  Aviation 
Administration  to  conduct  that 
operation. 

(1)  No  person  may  operate  an  aircraft 
uiuler  this  part,  part  121  of  this  chapter, 
or  part  135  or  this  chapter  in  violatitm 
of  an  air  carrier  operating  certificate, 
operating  certificate,  or  appropriate 
operations  specifications  issued  under 
this  part. 

11.  Section  199.9(b)  is  revised  to  read 
as  follows: 

§119J    UseofbuainesananMa. 

***** 

(b)  No  person  may  operate  an  aircraft 
imder  part  121  or  part  135  of  this 
chapter  unless  the  name  of  the 
certificate  holder  who  is  operating  the 
aircraft,  or  the  air  carrier  or  operating 
certificate  number  of  the  certificate 
holder  who  is  operating  the  aircraft,  is 
legibly  displayed  on  the  aircraft  and  is 
clearly  visible  and  readable  from  the 
outside  of  the  aircraft  to  a  person 


iMI 
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standing  on  the  ground  at  any  time 
except  during  flight  time.  The  means  of 
displaying  the  name  on  the  aircraft  and 
its  readability  must  be  acceptable  to  the 
Administrator. 

12.  Section  119.21  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

f  119^1    Commercial  operators  engaged  In 
Intrastate  common  carriage  and  direct  air 


(a)  •   •  * 

(1)  Domestic  operations  in  accordance 
with  the  applicable  requirements  of  part 
121  of  this  chapter,  and  shall  be  issued 
operations  specifications  for  those 
operations  in  accordance  with  those 
requirements.  However,  based  on  a 
showing  of  safety  in  air  commerce,  the 
Administrator  may  permit  persons  who 
conduct  domestic  operations  between 
any  point  located  within  any  of  the 
following  Alaskan  islands  and  any  point 
in  the  State  of  Alaska  to  comply  with 
the  requirements  applicable  to  flag 
operations  contained  in  subpart  U  of 
part  121  of  this  chapter: 

(i)  The  Aleutian  Islands. 

(ii)  The  Pribilof  Islands. 

(iii)  The  Shumagin  Islands. 

13.  Section  119.35  is  revised  to  read 
as  follows: 

f  119.36    Cwttflcata  application 
fSQulranwnts  tor  aN  oparaiors. 

(a)  A  person  applying  to  the 
Administrator  for  an  Air  Carrier 
Certificate  or  Operating  Certificate 
under  this  part  (applicant)  must  submit 
an  applicaiton — 

(1)  In  a  form  and  manner  prescribed 
by  the  Administrator;  and 

(2)  Containing  any  information  the 
Administrator  requires  the  applicant  to 
submit 

(b)  Each  applicant  must  submit  the 
application  to  the  Administrator  at  least 
90  days  before  the  date  of  intended 
operatian. 

14.  Section  119.36  is  added  to  read  as 
follows: 

1119.36   AddMonalcarMcalaappneMlon 
raqulrainanta  tor  comnwfdai  operators 

(a)  Each  applicant  for  the  original 
issue  of  an  operating  certificate  for  the 
purpose  of  conducting  intrastate 
common  carriage  operations  under  part 
121  or  part  135  of  this  chapter  must 
submit  an  apphcation  in  a  form  and 
manner  prescribed  by  the  Administrator 
to  the  Flight  Standards  District  Office  in 
whose  area  the  applicant  proposes  to 
establish  or  has  establishcKi  his  or  her 
principal  base  of  operations. 

(b)  Each  application  sulnnittad  under 
paragraph  (a)  of  this  section  must 


contain  a  signed  statement  showing  the 
following: 

(1)  For  corporate  applicants: 

(i)  The  name  and  address  of  each 
stockholder  who  owns  5  percent  or 
more  of  the  total  voting  stock  of  the 
corporation,  and  if  that  stockholder  is 
not  the  sole  beneficial  owner  of  the 
stock,  the  name  and  address  of  each 
beneficial  owner.  An  individual  is 
considered  to  own  the  stock  owned, 
directly  or  indirectly,  by  or  for  his  or  her 
spouse,  children,  grandchildren,  or 
parents. 

(ii)  The  name  and  address  of  each 
director  and  each  officer  and  each 
person  employed  or  who  will  be 
employed  in  a  management  position 
described  in  §§  119. 65  and  119. 69.  as 
applicable. 

Ciii)  The  name  and  address  of  each 
person  directly  or  indirectly  controlling 
or  controlled  by  the  applicant  and  each 
person  under  direct  or  indirect  control 
with  the  applicant. 

(2)  For  non-corporate  applicants: 

(i)  The  name  and  address  of  each 
person  having  a  financial  interest 
therein  and  the  nature  and  extent  of  that 
interest. 

(ii)  The  name  and  address  of  each 
person  employed  or  who  will  be 
employed  in  a  management  position 
described  in  §§119.65  and  119.69,  as 
appUcable. 

(c)  In  addition,  each  applicant  for  the 
original  issue  of  an  operating  certificate 
under  paragraph  (a)  of  this  section  must 
submit  with  the  application  a  signed 
statement  showing — 

(1)  The  nature  and  scope  of  its 
intended  operation,  including  the  name 
and  address  of  each  person,  if  any.  with 
whom  the  applicant  has  a  contract  to 
provide  series  as  a  commercial  operator 
and  the  scope.  nat\ire.  date,  and 
duration  of  each  of  those  contracts;  and 

(2)  For  applicants  intending  to 
conduct  operations  under  part  121  of 
this  chapter,  the  financial  information 
hsted  in  naragraph  (e)  of  this  section. 

(d)  Eacn  applicant  for,  or  holder  of,  a 
certificate  issued  under  paragraph  (a)  of 
this  section,  shall  notify  the 
Administrator  wfithin  10  days  after — 

(1)  A  change  in  any  of  the  p)ersons.  or 
the  names  and  addresses  of  any  of  the 
persons,  submitted  to  the  Administrator 
under  paragraph  (b)(1)  or  (b)(2)  of  this 
section;  or 

(2)  For  applicants  intending  to 
conduct  operators  under  part  121  of  this 
chapter,  a  change  in  the  fin<mrial 
information  submitted  to  the 
Administrator  under  paragraph  (e)  of 
this  section  that  occurs  while  the 
application  for  the  issue  is  pending 
before  the  FAA  and  that  would  make 
the  applicant's  financial  situation 


substantially  less  favorable  than 
originally  reported. 

(e)  Each  applicant  for  the  original 
issue  of  an  operating  certificate  under 
paragraph  (a)  of  this  section  who 
intends  to  conduct  operations  under 
part  121  of  this  chapter  must  submit  the 
following  financial  information: 

(1)  A  balance  sheet  that  shows  assets, 
liabilities,  and  net  worth,  as  of  a  date 
not  more  than  60  days  before  the  date 
of  application. 

(2)  An  itemization  of  liabilities  more 
than  60  days  past  due  on  the  balance 
sheet  date,  if  any,  showing  each 
creditor's  name  and  address,  a 
description  of  the  liability,  and  the 
amount  and  due  date  of  the  Uabifity. 

(3)  An  itemization  of  claims  in 
Utigation,  if  any,  against  the  applicant  as 
of  the  date  of  application  showing  each 
claimant's  name  and  address  and  a 
description  and  the  amount  of  the 
claim. 

(4)  A  detailed  projection  of  the 
proposed  operation  covering  6  complete 
months  after  the  month  in  which  the 
certificate  is  expected  to  be  issued 
including — 

(i)  Estimated  amount  and  source  of 
both  operating  and  nonoperating 
revenue,  including  identification  of  its 
existing  and  anticipated  income 
producing  contracts  and  estimated 
revenue  per  mile  or  hour  of  operation  by 
aircraft  type; 

(ii)  Estimated  amount  of  operating 
and  nonoperating  expenses  by  expense 
objective  classification;  and 

(iii)  Estimated  net  profit  or  loss  for  the 
period. 

(5)  An  estimate  of  the  cash  that  will 
be  needed  for  the  proposed  operations 
during  the  first  6  months  after  the 
month  in  which  the  certificate  is 
expected  to  be  issued,  including — 

(i)  Acquisition  of  property  and 
equipment  (explain): 

(ii)  Retirement  of  debt  (explain); 

(iii)  Additi3nal  working  capital 
(explain); 

(iv)  Operating  losses  other  than 
depreciation  and  amortization  (explain); 
and 

(v)  Other  (explain). 

(6)  An  estimate  of  the  cash  that  will 
be  available  during  the  first  6  months 
alter  the  month  in  which  the  certificate 
is  expected  to  be  issued,  from — 

(i)  Sale  of  property  or  flight 
equipment  (explain); 

(ii)  New  debt  (explain); 

(iii)  New  equity  (explain): 

(iv)  Working  capital  reduction 
(explain); 

(v)  Operations  (profits)  (explain): 

(vi)  Depreciation  and  amortization 
(explain);  and 

(vii)  Other  (explain). 
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(7)  A  schedule  of  insurance  coverage 
in  effect  on  the  balance  sheet  date 
showing  insurance  companies;  policy 
numbers;  types,  amounts,  and  period  of 
coverage;  and  special  conditions, 
exclusions,  and  limitations. 

(8)  Any  other  financial  information 
that  the  Administrator  requires  to 
enable  him  or  her  to  determine  that  the 
apphcant  has  sufficient  financial 
resources  to  conduct  his  or  her 
operations  with  the  degree  of  safety 
required  in  the  public  interest. 

(f)  Each  financial  statement 
containing  financial  information 
required  by  paragraph  (e)  of  this  section 
must  be  based  on  accounts  prepared  and 
maintained  on  an  accrual  basis  in 
accordance  with  generally  accepted 
accounting  principles  applied  on  a 
consistent  basis,  and  must  contain  the 
name  and  address  of  the  appUcant's 
pubUc  accounting  firm,  if  any. 
Information  submitted  must  be  signed 
by  an  officer,  owner,  or  partner  of  the 
applicant  or  certificate  holder. 

15.  Section  119.67  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

f  119.67    Managamant  personnel: 
QualtflcatkMis  tor  oparMtons  conductad 
under  part  121  of  tMa  chaptor. 

•        •        •        •        • 

(e)  A  certificate  holder  may  request  a 
deviation  to  employ  a  person  who  does 
not  meet  the  appropriate  airman 
experience,  managerial  experience,  or 
supervisory  experience  requirements  of 
this  section  if  the  Manager  of  the  Air 
Transportation  Division,  AFS-200.  or 
the  Manager  of  the  Aircraft  Maintenance 
Division,  AFS-300,  as  appropriate,  finds 
that  the  person  has  comparable 
experience,  and  can  effectively  perform 
the  functions  associated  with  the 
position  in  accordance  with  the 
requirements  of  this  chapter  and  the 
procedures  outlined  in  the  certificate 
holder's  manual.  Grants  of  deviation 
imder  this  paragraph  may  be  granted 
after  consideration  of  the  size  and  scope 
of  the  operation  and  the  qualifications 
of  the  intended  personnel.  The 
Administrator  may,  at  any  time, 
terminate  any  grant  of  deviation 
authority  issued  under  this  paragraph. 

16.  Section  119.71  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b),  the  introductory  text  of 
paragraph  (d).  and  the  first  sentence  of 
paragraph  (f)  to  read  as  follows: 


the  pilot  in  command  is  required  to- 
hold  a  commercial  pilot  certificate,  a 
person  must  hold  at  least  a  commercial 
pilot  certificate.  If  an  instrument  rating 
is  required  for  any  pilot  in  command  for 
that  certificate  holder,  the  Director  of 
Operations  must  also  hold  an 
instrument  rating.  In  addition,  the 
Director  of  Operations  must  either — 
•        »        *        •        • 

(d)  To  serve  as  Chief  Pilot  under 
§  119.69(a)  for  a  certificate  holder  that 
only  conducts  operations  for  which  the 
pilot  in  command  is  required  to  hold  a 
commercial  pilot  certificate,  a  person 
must  hold  at  least  a  commercial  pilot 
certificate.  If  an  instrument  rating  is 
required  for  any  pilot  in  command  for 
that  certificate  holder,  the  Chief  Pilot 
must  also  hold  an  instrument  rating. 
The  Chief  Pilot  must  be  qualified  to 
serve  as  pilot  in  command  in  at  least 
one  aircraft  used  in  the  certificate 
holder's  operation.  In  addition,  the 
Chief  Pilot  must: 

(f)  A  certificate  holder  may  request  a 
deviation  to  employ  a  person  who  does 
not  meet  the  appropriate  airmen 
experience  requirements,  managerial 
experience  requirements,  or  supervisory 
experience  requirements  of  this  section 
if  tiie  Manager  of  the  Air  Transportation 
Division,  AFS-200,  or  the  Manager  of 
the  Aircraft  Maintenance  Division, 
AFS-300,  as  appropriate,  find  that  the 
person  has  comparable  experience,  and 
can  effectively  perform  the  functions 
associated  with  the  position  in 
accordance  with  the  requirements  of 
this  chapter  and  the  procedures 
outlined  in  the  certificate  holder's 
manual.  *  *  * 

PART  121— OPERATINQ 
REQUIREMEMTS;  DOMESTIC  FLAG. 
AND  SUPPLEMENTAL  OPERATIONS 

17.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g),  40113, 40119. 
44101,  44701-44702.  44705.  4470^-4471 1. 
44713.  44716-44717,  44722,  44901,  4490»- 
44904,  44912,  46105. 

18.  SPAR  80  is  added  to  read  as 
follows: 


SFAR 


_— AHamaCive 


1119.71 


paraonnai: 

condudid 


undw  part  136  of  this  chaptor. 

•        •        •        •        • 

(b)  To  serve  as  Director  of  Operatioos 
under  §  119.60(a)  for  a  certificate  holder 
that  only  conducts  operations  for  which 


Commiiiiicatioiis  and  Dispatching 
Proved  111  as 

1.  Applicability.  This  Special  Federal 
Aviation  Regulation  applies  to  each 
holder  of  an  air  carrier  or  operating 
certificate  (hereafter,  certificate  holder) 
that  meets  one  of  the  following 
eligibility  reijuirements: 

a  The  certificate  holder  conducts 
scheduled  operations  with  airplanes 
having  a  passenger-seat  configuration  of 


30  seats  or  fewer,  excluding  each 
crewmember  seat,  and  a  payload 
capacity  of  7,500  pounds  or  less  under 
part  121  of  this  chapter. 

b.  The  certificate  nolder  conducts 
domestic  operations  in  Alaska  imder 
part  121  of  this  chapter. 

2.  Alternative  requirements. 

a.  If  an  operator  aescribed  in 
paragraph  l.a.  of  this  SFAR  is 
conducting  a  flight  with  an  airplane 
described  in  l.a.  and  if  communications 
cannot  be  maintained  over  the  entire 
route  (which  would  be  contrary  to  the 
requirements  of  §  121.99  of  this 
chapter),  such  an  operator  may  continue 
to  operate  over  such  a  route  subject  to 
approval  by  the  Administrator.  In 
granting  such  approval  the 
Administrator  considers  the  following: 

i.  The  operator  has  an  established 
di^Mtch  communication  system. 

ii.  Gaps  in  communication  are  not 
over  the  entire  route,  but  only  over 
portions  of  the  route. 

iii.  When  communication  gaps  occur, 
they  occur  due  to  one  or  more  of  the 
following: 

A.  La^  of  infrastructure. 

B.  Geographical  considerations. 

C.  Assigned  operating  altitude. 

iv.  Procedures  are  established  for  the 
prompt  re-establishment  of 
communications. 

V.  The  operator  has  presented  a  plan 
or  schedule  for  coming  into  compliance 
with  the  requirements  in  §  121.99  of  this 
chapter. 

b.  A  certificate  holder  who  ctmducts 
domestic  operations  in  Alaska  may, 
notwithstanding  the  requirements  of 

$  121.99  of  this  chapter,  use  a 
commimication  system  operated  by  the 
United  States  for  those  operations. 

c.  An  operator  described  in  paragraph 
l.a.  of  this  SFAR  who  conducts 
operations  in  Alaska  may  share  the 
aircraft  dispatcher  required  by  §  121.395 
with  another  operator  described  in 
paragraph  la.  of  this  SFAR  who 
conducts  operations  in  Alaska  if 
authorized  to  do  so  by  the 
Administrator.  Before  granting  such  an 
authorization,  the  Administrator 
considers: 

i.  The  operators'  joint  plans  for 
complying  with  the  aircraft  dispatcher 
traiidng  rules  in  subpart  N  of  part  121 
of  this  chapter  and  the  aircraft 
dispatcher  qualification  and  duty  time 
limitation  rules  in  subpart  P  of  part  121 
of  this  chapter. 

ii.  The  number  of  flights  for  which  the 
aircraft  dispatcher  would  be 
responsible. 

iii.  Whether  the  responsibilities  of  the 
dispatcher  would  be  beyond  the 
capability  of  a  sinsle  dispatcher. 

3.  Expiration.  Tus  Special  Federal 
Aviation  Regulation  terminates  on 


;mi 
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March  12,  2001,  unless  sooner 
terminated. 

19.  Section  121.2  is  amended  by 
adding  paragraphs  (d)(l)(iv]  and 
(e)(l)(iv)  to  read  as  follows: 

f  121^    Comp<ianc«  schedule  for  operator* 
that  tranaMon  to  part  121;  certain  new 
entrant  operators. 


(d)«  •  • 

(iv)  March  12, 1999:  Section 
121.310(b)(1),  Interior  emergency  exit 
locating  sign. 

(e)*  •  • 

(D*  •  • 

(iv)  Manufactured  on  or  aiter  March 
12. 1999:  Section  121.310(b)(1).  Interior 
emergency  exit  locating  sign. 
•        •        •        •        • 

20.  Section  121.99  is  revised  to  read 
as  follows: 

f  121.99    Communlcaaon  (aeWtlee. 

(a)  Each  certificate  holder  conducting 
domestic  or  flag  operations  must  show 
that  a  two-way  radio  communication 
system  or  other  means  of 
communication  approved  by  the 
Administrator  is  available  at  points  that 
will  ensure  reliable  and  rapid 
commimications,  imder  normal 
operating  conditions  over  the  entire 
route  (either  direct  or  via  approved 
point-to-point  circuits)  between  each 
airplane  and  the  appropriate  dispatch 
office,  and  between  each  airplane  and 
the  appropriate  air  traffic  control  imit, 
except  as  specified  as  §  121.351(c). 

(b)  For  the  following  types  of 
operations,  the  communications  systems 
between  each  airplane  and  the  dispatch 
office  must  be  indeptendent  of  any 
system  operated  by  the  United  States: 

(1)  All  domestic  operations; 

(2)  Flag  operations  in  the  48 
contiguous  States  and  the  Ehstrict  of 
Columbia;  and 

(3)  After  March  12,  2001,  flag 
operaticHis  outside  the  48  contiguous 
States  and  the  District  of  Coliunbia. 

21.  Section  121.137(c)  is  revised  to 
read  as  follows: 

f  121.137    OtotrllMitlon  and  avaNaMNty. 

(c)  For  the  purpose  of  complying  with 
paragraph  (a)  of  this  section,  a  certificate 
holder  may  furnish  the  persons  listed 
therein  the  maintenance  part  of  the 
manual  in  printed  form  or  other  form, 
acceptable  to  the  Administrator,  that  is 
retrievable  in  the  English  language. 

22.  Section  121.139(a)  is  revised  to 
read  as  follows: 


§121.139    Requiramenta  for  manual  aboard 
aircraft  Supplemental  operatkNia. 

(a)  Except  is  provided  in  paragraph  (b) 
of  this  section,  each  certificate  holder 
conducting  supplemental  operations 
shall  carry  appropriate  parts  of  the 
manual  on  each  airplane  when  away 
from  the  principal  base  of  operations. 
The  appropriate  parts  must  be  available 
for  use  by  ground  of  flight  personnel.  If 
the  certificate  holder  carries  aboard  an 
airplane  all  or  any  portion  of  the 
maintenance  part  of  its  manual  in  other 
than  printed  form,  it  must  carry  a 
compatible  reading  device  that  produces 
a  legible  image  of  the  maintenance 
information  and  instructions  or  a  system 
that  is  able  to  retrieve  the  maintenance 
information  and  instructions  in  the 
English  language. 
•        •        •        •        • 

23.  Section  121.305  is  amended  by 
removing  the  words  "paragraph  (j)  of 
this  section"  in  paragraph  (f)  and 
adding,  in  their  place,  the  words 
"paragraph  (k)  of  this  section;"  and  by 
revising  paragraph  (j)  to  read  as  follows: 

S  121.306    Hight  and  navigational 
equipnient 


())  On  the  airplane  described  in  this 
paragraph,  in  addition  to  two  gyroscopic 
bank  and  pitch  indicators  (artificial 
horizons)  for  use  at  the  pilot  stations,  a 
third  such  instrument  is  installed  in 
accordance  with  paragraph  (k)  of  this 
section: 

(1)  On  each  turbojet  powered 
airplane. 

(2)  On  each  turbopropeller  powered 
airplane  having  a  passenger-seat 
configuration  of  more  than  30  seats, 
excluding  each  crewmember  seat,  or  a 
pay  load  capacity  of  more  than  7.500 
pounds. 

(3)  On  each  turbopropeller  powered 
airplane  having  a  passenger-seat 
configuration  of  30  seats  or  fewer, 
excluding  each  crewmember  seat,  and  a 
payload  capacity  of  7.500  pounds  or  less 
that  is  manufactured  on  or  after  March 
20. 1997. 

(4)  After  Decembw  20,  2010,  on  each 
turboprop)eller  powered  airplane  having 
a  passenger  seat  configuration  of  10-30 
seats  and  a  payload  capacity  of  7,500 
pounds  or  less  that  was  manufactured 
before  March  20, 1997. 


24.  Section  121.310  is  amended  by 
adding  the  words  "Except  as  provided 
in  paragraph  {b)(2)(iii)  of  this  section." 
to  the  beginning  of  paragraph  (b)(2)(i); 
by  revising  the  words  "For  an  airplane" 
to  read  "For  a  transport  category 
airplane"  in  paragraph  (b)(2)(ii);  and  by 
adding  a  new  paragraph  (b)(2)(iii)  to 
read  as  follows: 


S  121.310    Additional  emergency 
equipment 

•  •        •        •        • 

(b)*  •  • 

(2)*  •  • 

(iii)  For  a  nontransport  category 
turboprop>eller  powered  airplane  type 
certificated  after  December  31, 1964, 
each  passenger  emergency  exit  marking 
and  each  locating  sign  must  be 
manufactured  to  meet  the  requirements 
of  §23.81 1(b)  of  this  chapter.  On  these 
airplanes,  no  sign  may  continue  to  be 
used  if  its  luminescence  (brightness) 
decreases  to  below  100  microlamberts. 

•  •        «        •        • 

25.  Section  121.333  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§121.333    Supplamental  oxygen  for 
emergency  deacent  and  for  ficst  aid;  turMne 
engine  powwred  airplanes  with  praaaurlzad 
cabins. 

***** 

(c)*  •  * 

(2)  When  operating  at  flight  altitudes 
above  ffight  level  250,  one  pilot  at  the 
controls  of  the  airplane  shall  at  all  times 
wear  and  use  an  oxygen  mask  secured, 
sealed,  and  supplying  oxygen,  in 
accordance  with  the  following: 

(i)  The  one  pilot  need  not  wear  and 
use  an  oxygen  mask  at  or  below  the 
following  flight  levels  if  each  flight 
crewmember  on  flight  deck  duty  has  a 
quick-doiming  type  of  oxygen  mask  that 
the  certificate  holder  has  shown  can  be 
placed  on  the  face  from  its  ready 
position,  properly  secured,  sealed,  and 
supplying  oxygen  upon  demand,  with 
one  hand  and  within  five  seconds: 

(A)  For  airplanes  having  a  passenger 
seat  configuration  of  more  than  30  seats, 
excluding  any  required  crewmember 
seat,  or  a  payload  capacity  of  more  than 
7,500  pounds,  at  or  below  flight  level 
410. 

(B)  For  airplanes  having  a  passenger 
seat  configiuation  of  less  th«n  31  seats, 
excluding  any  required  crewmember 
seat,  and  a  payload  capacity  of  7,500 
poimds  or  less,  at  or  below  flight  level 
350. 

(ii)  Whenever  a  quick-donning  type  of 
oxygen  mask  is  to  be  used  under  this 
section,  the  certificate  holder  shall  also 
show  that  the  mask  can  be  put  on 
without  distiuhing  eye  glares  and 
without  delaying  the  flight  crewmember 
from  proceeding  with  his  assigned 
emergency  duties.  The  oxygen  mask 
after  being  put  on  must  not  prevent 
communication  between  the  flight 
crewmemlwr  and  other  crewmembers 
over  Ihe  airplane  intercommunication 
system. 
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26.  Section  121.437  is  amended  by 
removing  paragraph  (b),  by 
redesignating  current  paragraph  (c)  as 
paragraph  (b)  and  by  adding  a  new 
sentence  to  redesignated  paragraph  (b) 
to  read  as  follows: 

§121.437    PHotquaHflcalion:CanMcalas 
raqulrad. 

(b)  *  *  *  Notwithstanding  the 
requirements  of  §  61.63  (b)  and  (c)  of 
this  chapter,  a  pilot  who  is  currently 
employed  by  a  certificate  holder  and 
meets  applicable  training  requirements 
of  subpart  N  of  this  part,  and  the 
proficiency  check  requirements  of 
$  121.441,  may  be  issued  the 
appropriate  category  and  class  ratings 
by  presenting  proof  of  compliance  with 
those  requirements  to  a  Flight  Standards 
District  Office. 

§121^90   [Amended] 

27.  Section  121.590  is  amended  in 
paragraph  (a)  by  removing  the  words 
"operate  an  aircraft  into  a  land  airport" 
and  adding,  in  their  place,  the  words 
"operate  an  airplane  designed  for  at 
least  31  passenger  seats  into  a  land 
airport." 

28.  Section  121.713  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§121.713    Retention  of  contnela  and 
amandmenta:  Commercial  operators  artw 
conduct  Intraatato  oparaBuna  for 
compensation  or  hlra. 


(b)*  •  * 

(2)  The  information  required  by 
S  119.36(e)(2),  (e)(7),  and  (e)(8)  of  this 
chapter. 


PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXMUM 
PAYLOAD  CAPACITY  OF  6.000 
POUNDS  OR  MORE 

29.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Aniliority:  49  U.S.C.  106(g),  40113, 44701- 
44702,  44705,  44710— 44711,  44713,  44716- 
44717,44722. 

30.  Section  125. 71(f)  is  revised  to  read 
as  follows: 

§125.71    Prapanrtlon 


(f)  For  the  purpose  of  complying  vnth 
paragraph  (d)  of  this  section,  a 
certificate  holder  may  furnish  the 
persons  Usted  therein  with  the 
maintenance  pari  of  its  manual  in 
printed  form  or  other  form,  acceptable 
to  the  Administrator,  that  is  retrievable 
in  the  English  language.  If  the  certificate 
holder  furnishes  the  maintenance  part 
of  the  manual  in  other  than  printed 
form,  it  must  ensure  there  is  a 
compatible  reading  device  available  to 
those  persons  that  provides  a  legible 
image  of  the  maintenance  information 
and  instrucdons  or  a  system  that  is  able 
to  retrieve  the  maintenance  information 
and  instructions  in  the  English 
language. 


PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERA-nONS 

31.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Andutrity:  49  U.S.C  106(g),  40113,  44701- 
44702,  44705,  44709,  44711-44713,  44715- 
44717,44722. 

32.  Section  135.2  is  amended  in 
paragraphs  (d)(l)(l)  introductory  text, 
(d)(2)(i)  introductory  text,  and  (e)(l))u) 
by  removing  the  words  "December  22, 
1997"  and  adding,  in  their  place,  the 
words  "December  20, 1997;"  and  by 
adding  paragraphs  (d)(l))iv)  and 
(e)(l)(iv)  to  read  as  follows: 


§136.2    CompUanoeactiedulefor 
ttMt  tranaltlon  to  part  121  of  this 


(d)«  •  • 

(D*  •  • 

(iv)  March  12, 1999:  Section 
121.310(b)(1),  Interior  emei^gency  exit 
locating  sign. 

(e)*  •  • 
(D*  *  . 

(iv)  Manufactiued  on  or  after  March 
12, 1999:  Section  121.310(b)(1).  Interior 
emergency  exit  locating  sign. 

***** 

33.  Section  135.21(f)  is  revised  to  read 
as  follows: 

§  135.21    Manual  requirements. 

***** 

(f)  For  the  purpose  of  complying  with 
paragraph  (d)  of  this  section,  a 
certificate  holder  may  fiimish  the 
persons  listed  therein  with  the 


maintenance  part  of  its  manual  in 
printed  form  or  other  form,  acceptable 
to  the  Administrator,  that  is  retrievable 
in  the  English  language.  If  the  certificate 
holder  furnishes  the  maintenance  part 
of  the  manual  in  other  than  printed 
form,  it  must  ens\ire  there  is  a 
compatible  reading  device  available  to 
those  persons  that  provide  a  l^ble 
image  of  the  maintenance  infbnnation 
and  instructions,  or  a  system  that  is  able 
to  retrieve  the  maintenance  information 
and  instructions  in  the  English 
language. 


§136.25    [Amandad] 

34.  Section  135.25  is  amended  in 
paragraph  (b)  by  removing  the  words 
"air  taxi  or  commercial  operations"  and 
adding,  in  their  place,  the  words 
"operations  under  this  part " 

§13Sl94    [Anwndad] 

35.  Section  135.64  is  amended  by 
removing  paragraph  (b)  and  removing 
the  paragraph  designation  "(a)"  from  the 
remaining  paragraph. 

36.  Section  135.153  is  amended  by 
revising  paragraph  (a)  and  removing  and 
reserving  paragraph  (b)  to  read  as 
follows: 

§136.153    Qfound  prprimHy  wming 


(a)  No  person  may  operate  a  txubine- 
powered  airplane  having  a  ]}assenger 
seat  configuration  of  10  seats  or  more, 
excluding  any  pilot  seat,  unless  it  is 
equipped  with  an  approved  ground 
proximity  warning  system. 

(b)  [Reserved] 

37.  Section  135.427  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§135.427    Manual  raqulraments. 

(d)  For  the  purposes  of  this  part,  the 
certificate  holder  must  prepare  that  part 
of  its  manual  containing  maintenance 
information  and  instructions,  in  whole 
or  in  part,  in  printed  form  or  other  form, 
acceptable  to  the  Administrates,  that  is 
retrievable  in  the  English  langviage. 

Issued  in  Washington,  D.Q,  on  March  12, 
1997. 

Barry  L.  ValentiiM, 

Acting  Administrator 

[FR  Doc  97-6797  Filed  3-14-97;  1:09  pm] 
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GENERAL  SERVICES 
ADMMISTRATION 

DEPARTMENT  OF  DEFENSE 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Notice  of  Reissue  of  ttw  Federal 
Acquisition  Regulation 

The  following  information  is  for  all 
interested  users  of  the  Federal 
Acquisition  Regulation: 
To:  All  Federal  Departments  and 

Agencies 
From:  Edward  C.  Loeb,  Director,  Federal 

Acquisition  Policy  Division 
Subject:  Procedure  for  Ordering  the 
1997  Edition  of  the  Federal 
Acquisition  Regulation  Through  the 
Government  Printing  Office 
The  Federal  Acquisition  Regulation 
(FAR)  1997  Reissue  will  be  distributed 
in  May  1997.  A  reissue  is  a  revised  basic 
pubhcation,  i.e.,  a  new  edition  with  old 


Federal  Acquisition  Circular  numbers 
deleted  and  pages  renumbered.  The 
FAR  will  be  dated  to  reflect  the  date  of 
the  reissuance,  but  the  effective  date  of 
the  overall  FAR  will  remain  April  1984. 

To  obtain  copies  of  the  reissue,  please 
have  your  printing  office  prepare  a 
printing  and  binding  requisition. 
Standard  Form  1,  and  deliver  to  the 
Government  Printing  Office  (GPO). 
Those  agencies  who  do  not  submit  their 
requirement  by  April  1. 1997,  will  not 
be  permitted  to  order  by  rider 
requisition;  agencies  will  have  to 
purchase  their  requirements  from  the 
Superintendent  of  Docvunents. 

On  your  requisition,  state  Federal 
Acquisition  Regulation.  1997  Reissue,  in 
two  volumes.  Your  order  will  ride 
Program  493-S  for  GSA  Requisition 
Number  7-89025,  GPO  Jacket  Number 
424-496.  All  production  costs  will  be 
pro-rated  to  participating  Federal 
departments  and  agencies.  Bureaus, 
Commissions,  and  regional  offices  of 


agencies  must  submit  requisitions 
through  their  headquarters  office  only. 
GPO  will  bill  each  agency  directly  in 
accordance  with  existing  procedures. 
The  cost  is  approximately  $10  per  set. 

Those  agencies  who  do  not  submit 
their  requirement  by  April  11, 1997, 
will  have  to  purchase  their  copies  from 
the  Superintendent  of  Documents  at  a 
significantly  increased  cost  per  copy.  To 
avoid  this  additional  cost,  be  sure  yovir 
order  is  sufficient  for  all  new  requests. 
Keep  in  mind  that,  while  each  agency 
must  determine  its  own  needs,  all 
contracting  personnel  must  maintain  a 
copy  of  the  FAR. 

If  you  have  any  questions,  please  call 
the  FAR  Secretariat,  at  (202)  501-4755. 

Dated:  March  13. 1997. 
Jerany  F.  Oboa, 

Acting  Director.  Federal  Acquisition  Policy 

Division. 

[PR  Doc  97-6879  Filed  3-ld-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  107  and  108 
(Dodwt  No.  288S9;  Notic*  No.  97-4] 
RIN2120-AQ32 

Emptoyment  History;  Verification  and 
Criminal  Records  Check. 

agency:  Federal  Aviation 
Administration  (FAA),  EXDT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  amend 
the  regulations  that  require  an  access 
investigation,  including  a  fingerprint- 
based  criminal  history  record  check  in 
certain  cases,  for  unescorted  access 
privileges  to  security  areas  at  airports. 
This  proposal  would  extend  the 
reqiiirement  for  an  access  investigation 
(which  would  be  renamed  "employment 
background  investigation")  to  persons 
who  perform  checkpoint  screening 
functions  at  airports  and  their 
supervisors.  The  proposal  also  would 
require  airport  operators  and  air  carriers 
to  audit  employment  background 
investigations.  The  FAA  proposes  these 
changes  in  response  to  the  Federal 
Aviation  Reauthorization  Act  of  1996 
(Pub.  L.  104-264).  This  proposed  rule  is 
intended  to  improve  the  security  of  the 
airport  enviroiunent. 
DATES:  Comments  must  be  received  on 
or  before  May  19, 1997. 
A00AC8SES:  Comments  on  this  notice 
may  be  delivered  or  mailed,  in 
triphcate.  to;  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-200). 
Docket  No.  28859  Room  915G.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments 
submitted  must  be  marked:  "Docket  No 
28859."  Comments  may  also  be  sent 
electnmically  to  the  following  internet 
address:  9-NPRM-CMTS©faa.dot.gov. 
Comments  may  be  examined  in  Room 
915G  oo  weekdays,  except  Federal 
hoUdays,  between  8:30  a.m.  and  5:00 
p.m. 

FOn  FURTHER  MFORMATICN  CONTACT: 
Linda  Valencia.  Office  of  Civil  Aviation 
Seoirity  Pohcy  and  Planning,  Civil 
Aviation  Seouity  Division,  ACP-100. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  EX:  20591,  telephone{202) 
267-3413. 

SUPPLEMENTARY  MFORMATION: 

Conunentg  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  enviroiunental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Conunents  must  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  triplicate  to  the 
Rules  Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  on 
this  rulemaking,  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  28859."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  NPRMs 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  using  a  modem  and 
suitable  commimications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone;  703-321-3339),  the 
Federal  Re^star's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661),  or  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Board  service  (telephone:  202- 
267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register's  webpage  at  httpj/ 

www.access.gpo.gov/su docs  for 

access  to  recently  published  rulemaking 
dociunents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  to  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking,  ARM-1 ,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591.  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  number  or  docket 
number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  hst  for  future  NPRM's 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A. 


Notice  of  Proposed  Rulemaking 
Distribution  System,  that  describes  the 
application  procedure. 

History 

The  final  rule  on  Unescorted  Access 
Privilege  was  pubUshed  in  the  Federal 
Register  on  October  3. 1995  [60  FR 
51854].  and  was  responsive  to  the 
Aviation  Security  Improvement  Act  of 
1990.  The  rule  initiated  the  10-year 
employment  background  investigation 
with  the  potential  for  a  Federal  Bureau 
of  Investigations  (FBI)  fingerprint-based 
criminal  history  records  check  for  those 
individuals  who  are  granted  unescorted 
access  to  a  security  identification 
display  area  (SIDA)  and  those  who  may 
authorize  others  to  have  unescorted 
access.  (See  14  CFR  section  107.25.)  hi 
that  rulemaking,  the  FAA  stated  that  it 
would  continue  to  evaluate  the  dvil 
aviation  security  system  to  determine  if 
further  changes  were  warranted. 

The  bombings  of  the  Federal  Building 
in  Oklahoma  City  and  the  World  Trade 
Center  Building  in  New  York,  along 
with  information  provided  by  the  U.S. 
intelligence  community  since  those 
incidents  occiured,  indicate  that 
terrorists  activities  are  no  longer  limited 
to  the  "overseas"  arena.  Intelligence 
infonnation  indicates  that  terrorist  are 
in  the  United  States,  working  alone, 
developing  ad-hoc  groups,  or  as 
members  of  estabUshed  terrorist  ^tiups. 
The  White  House  Commission  on 
Aviation  Safety  and  Security  identified 
a  further  need  to  enhance  the  security 
at  our  nation's  airports.  In  its  final 
report,  it  reconunended  that  "Given  the 
risks  associated  with  the  potential 
introduction  of  explosives  into  these 
areas.  •   •  •  screeners  and  employees 
with  access  to  secure  areas  be  subject  to 
criminal  background  checks  and  FBI 
fingerprint  checks." 

In  Section  304  of  the  Federal  Aviation 
Reauthorization  Act  of  1996,  PubUc  Law 
104-264  (hereafter  "the  Act"),  the 
Congress  directed  the  FAA  to  expand 
the  use  of  both  employment  backgroimd 
investigations  and  fingerprint-based 
criminal  history  records  checks.  Section 
304  of  the  Act  directs  the  Administrator 
to  issue  regulations  requiring  the 
application  of  the  employment 
background  investigation  and,  when 
triggered  by  specific  criteria,  criminal 
history  record  checks  to  individiials 
who  screen  passengers  and  projjerty 
that  will  be  carried  in  a  cabin  onboard 
aircraft  in  air  transportation  or  intrastate 
air  transportation  and  the  supervisors  of 
those  individuals.  It  also  provides  the 
Administrator  with  the  discretionary 
authority  to  apply  those  procedures  to 
individuals  who  exercise  security 
functions  associated  with  cargo  and 


baggage.  In  addition.  Section  306  of  the 
Act  directs  the  Administrator  to  provide 
for  the  periodic  audit  of  the 
efiiactiveness  of  the  criminal  history 
record  checks.  The  FAA  believes  that 
the  measures  mandated  by  Congress 
will  help  ensure  the  integrity  of  the 
airport  enviroimient. 


General  Diacuarion  of  die  Prt^Mwal 

General 

Title  14  of  the  Code  of  Federal  v 

Regulations  (CFR)  Part  107  prescribes 
security  requirements  for  airport 
operators  in  the  areas  of  access  control, 
law  enforcement  support,  and  the 
submissions  of  airport  security 
programs  for  FAA  approval.  Title  14 
CFR  Part  108  prescribes  security  rules 
for  U.S.  carriers.  As  applied  to  this 
proposal,  the  tenn  "air  carrier"  refers  to 
U.S.  air  carriers  conducting  passenger- 
canying  operations. 

This  proposal  would  extend  the 
requirement  for  an  access  investigation 
(which  would  be  renamed  "employment 
background  investigation")  to  persons 
who  perform  checkpoint  screening 
functions  at  airports  and  their 
supervisors.  Consistent  with  the  statute 
and  the  current  rule,  it  also  proposes 
that  if  any  of  four  "triggers"  is  alerted, 
the  employment  background 
investigation  would  not  be  craisidered 
complete  unless  the  individual  is 
subject  to  a  fingerprint-based  criminal 
History  records  check.  The  proposal 
would  not  bar  all  individuals  with  a 
criminal  history  from  performing 
checkpoint  screening  functions. 
However,  it  would  prohibit  an 
individual  convicted  of  specific  crimes 
from  performing  the  identified  security 
functions.  All  other  qualifications  and 
training  requirements  remain  in  effect 
for  checkpoint  seciirity  screeners  and 
their  supervisors. 

As  noted  above,  section  306  of  the  Act 
directs  the  FAA  to  provide  for  the 
periodic  audit  of  the  efiiectiveness  of  the 
criminal  history  records  checks.  The 
FAA  in  its  oversight  capacity  has 
audited  and  will  continue  to  audit  these 
checks.  However,  the  FAA  beheves  that 
self-auditing  is  a  valuable  tool  that 
assists  effective  rule  implonentation. 
Therefore,  this  proposal  also  would 
require  air  carrier  and  airport  operators 
to  audit  their  employment  becl^round 
investigations.  In  \his  context,  the  FAA 
uses  the  term  audit  to  indicate  the  use 
of  random  sampling  to  review  and 
evaluate  the  continuing  compliance 
with  the  regulatory  requiraments  related 
to  employment  background 
investigations.  The  proposed  language 
addressing  the  audit  is  general  in  nature 
because  the  specific  details  of  the  audit 


process  will  be  contained  in  security 
program  amendments  of  each  regulated 
party. 

As  noted  before,  section  304  of  the 
Act  provides  the  Administetor  with 
discretionary  authority  to  require 
employment  backgroimd  investigations 
for  other  individuals  who  exercise 
security  functions  associated  with 
baggage  or  cargo.  The  proposed  rule 
does  not  include  language  to  expand  the 
reqiiirement  for  such  investigations 
beyond  checkpoint  screeners  and  their 
supervisors.  In  large  part  this  is  because 
most  air  carrier  b^gage  and  cargo 
persoimel  currently  have  unescorted 
access  to  the  SIDA  and  thus  already  are 
subject  to  the  current  backgroimd  check 
rule.  The  FAA  has  considered  whether 
to  include  in  this  proposal  those  who 
perform  security  fimctions  related  to 
cargo  and  baggage  outside  of  the 
security  identification  display  area,  and 
the  FAA  requests  comments  on  which, 
if  any,  additional  cargo  or  baggage 
persoimel  should  be  included.  Should 
those  who  perform  other  security 
functions  at  the  cargo  bdlities  of 
indirect  air  carriers  and  all-cargo 
carriers  located  at  the  airport  be  subject 
to  the  rule?  How  far  up  the  "cargo 
handling  process"  should  the 
background  employment  investigations 
apply?  Should  any  cargo  company  on 
airport  property  or  just  those  companies 
adjacent  to  the  air  operations  area  be 
included?  Should  a  rule  fiicltide  cargo 
facihties  not  at  the  airport?  Shoidd 
office  workers  be  included? 
Commenters  also  shoiUd  include  cost 
estimates  for  the  recommendations  in 
their  comments.  The  final  rule  may 
expand  the  scope  of  application  based 
on  the  comments  received. 

Further,  the  FAA  is  proposing  several 
other  minor  changes  to  the  rule.  The 
first  is  appUcable  to  air  carriers  and 
clarifies  the  obligation  of  the  air  carriers 
to  do  employment  background 
investigations  (m  persons  who  receive 
air  carrier  issued  media  that  are 
accepted  by  one  or  more  airpwts  for 
unescorted  access  within  a  SIDA. 
Second,  the  proposed  rule  would 
require  that  a  completed  employment 
background  investigation  file 
accompany  the  certification  made  by  the 
airport  tenant  to  the  airport  operator 
under  section  107.31(n)(2).  Third,  the 
proposed  rule  spells  out  in  more  detail 
the  requirements  for  the  maintenance 
and  control  of  employment  background 
investigation  files. 

Readers  familiar  with  the  current 
sections  107.31  and  108.33  language 
will  note  a  change  in  the  arrangements 
of  the  paragraphs  in  addition  to  the 
proposed  language.  The  sequence  of 
some  paragraphs  and  the  addition  of 


descriptive  paragraph  headings  are 
proposed  for  clarification. 

Section-by-section  analysis 

Sections  108.33(a)  and  107.31(a), 
Applicability 

The  FAA  is  proposing  to  clarify  the 
applicability  of  the  rule  to  individuals 
who  hold  only  air  carrier  issued  media 
that  permits  unescorted  access  within  a 
SIDA.  Proposed  section  108.33(a)(2) 
would  require  that  an  employment 
background  investigation  be  completed 
for  each  individual  who  is  issued  an  air 
carrier  identification  that  authorizes 
such  unescorted  access,  typically  flight 
crews.  The  proposed  change  addresses  a 
situation  not  anticipated  at  the  time  the 
rule  was  originally  issued.  It  has  come 
to  the  attention  of  the  FAA  that  not 
every  flight  crewmember  is  being  issued 
an  airport  access  media  at  their  "home 
base."  which  would  have  required  a 
certification  be  made  indicating  that  an 
employment  background  investigation 
had  been  completed. 

Additionally,  the  FAA  is  also 
proposing  to  expand  the  applicability  of 
the  nnployment  background 
investigation  in  §  108.33  to  require  that 
individuals  performing  screening 
functions  associated  with  persons  and 
property  entering  the  cabin  of  an  aircraft 
be  subjected  to  the  same  investigative 
requirements  ior  their  employment 
history  investigation.  The  employment 
background  investigation  requirement 
also  would  apply  to  those  individuals 
holding  the  two  immediate  supervisory 
positions  above  the  screeners.  These 
positions  are  commonly  known  as 
checkpoint  security  supervisors  (CSS's) 
and  shift  or  site  supervises.  Thrae 
generally  are  the  only  supervisors  at  the 
airpcut  who  have  direct  control  over  the 
screening  process.  Under  proposed 
paragraph  (a)(3),  the  employment 
background  investigation  requiremoit 
would  apply  begiiming  on  the  effective 
date  to  all  persons  hired  to  perform  the 
identified  function.  Under  paragraph 
(a)(4),  all  screeners  and  supervisors 
hired  before  the  effective  date  would 
have  to  have  an  employment 
background  investigation  completed  by 
1  year  after  the  effective  date. 

Sections  108.33(b)  and  107.31(b), 
Employment  History  Investigation 
Required 

These  paragraphs  describe  the  current 
10-3rear  employment  background 
requirement,  which  includes  the 
verification  of  the  most  recent  5  years  of 
employment 
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Sections  108.33(c)  and  107.31(c). 
Investigative  Steps 

These  paragraphs  specify  the  steps 
which  must  be  followed  to  complete  an 
employment  background  investigation. 
The  responsibility  remains  with  the 
regulated  party  to  determine  when  a 
fingerprint-based  criminal  history 
record  check  has  been  triggered.  Should 
the  regulated  party  make  a 
determination  to  no  longer  consider  the 
individual  for  a  position  that  requires  a 
completed  employment  backgroimd 
investigation,  a  criminal  history  record 
check  would  not  be  required.  When  a 
criminal  record  is  returned  to  the 
regulated  party,  that  party  must  make  a 
comparison  of  the  record  to  the  hst  of 
disqualifying  crimes.  A  conviction  of 
any  of  the  Listed  crimes,  in  any 
jurisdiction,  is  disqualifying. 

An  editorial  change  is  proposed  to  the 
list  of  "triggers"  that  determine  when  an 
individualwill  be  fingerprinted.  This 
proposal  reflects  the  four  criteria  as  they 
are  listed  in  the  Act.  There  are  no 
additions  to  the  current  criteria;  only 
the  format  is  changed. 

Sections  108.33(d)  and  107.31(d). 
Individual  Notification 

A  minor  change  is  proposed  that 
%vould  require  the  regulated  party  to 
identify  a  point  of  contact  when  it 
notifies  the  afiiected  individual  that  a 
criminal  history  record  check  will  be 
conducted. 

Sections  108.33(e)  and  107.31(e). 
Fingerprint  Processing 

These  paragraphs  essentially  match 
the  current  regulation  with  a  few  points 
of  clarification  added.  One  clarification 
is  proposed  because  some  airport 
operators  and  air  cairios  are  now 
submitting  fingerprint  cards  obtained 
through  local  p>olice  departments  and 
not  cards  which  have  been  provided  by 
the  FAA.  The  current  regulation  states 
that  an  approved  FBI  fii^erprint  card 
may  be  iiaed.  Although  many  cards  are 
approved  by  the  FBI,  only  those  cards 
issued  by  the  FAA  are  intended  to  be 
utilized  for  this  program.  This 
clarification  is  in  keeping  with  the 
agreement  made  between  the  FAA  and 
the  FBI  regarding  the  processing  of  the 
fingerprint  cards,  and  will  fadhtate  the 
entire  process. 

Questions  have  been  raised  about 
whether  individuals  being  fingerprinted 
may  be  allowed  to  submit  their  own 
cards  with  money  orders  to  the  FAA. 
Paragraph  (e)(2)  clarifies  that 
individuals  may  not  handle  or  possess 
the  fingerprint  card  on  which  their 
prints  have  been  tak«i. 

The  last  point  of  clarification 
addresses  the  cost  of  processing 


fingerprints,  which  have  increased  from 
the  time  the  Final  Rule  was  issued  in 
October  1995.  The  difference  between 
the  total  current  processing  cost  of 
$28.00,  and  the  fee  found  in  the  current 
regulations,  $24.00,  is  being  paid  by  the 
FAA.  Upon  the  effective  date  of  a  final 
rule,  the  entire  cost  of  processing  the 
fingerprint  cards  will  be  assessed  to 
both  airport  operators  and  air  carriers. 
In  anticipation  of  future  changes  in  the 
cost  of  processing,  the  FAA  proposes 
that  the  appUcable  fee  will  be  provided 
through  the  local  FAA  seciuity  offices  to 
air  carriers  and  airport  operators. 

A  point  worth  reiterating  here  is  that 
if  the  first,  or  subsequent,  set  of 
fingerprints  is  not  classifiable,  another 
set  of  prints  must  be  submitted.  The 
employment  background  investigation 
is  not  considered  complete  until  the 
regulated  party  either  receives  and 
follows  upon  the  information  contained 
in  the  criminal  history  record  or  has 
received  a  "no  record"  transmittal. 

Sections  108.33(f)  and  107.31(f), 
Determination  of  Arrest  Status 

No  changes  have  been  made. 

Sections  108.33(g)  and  107.31(g), 
Availability  and  Correction  of  FBI 
Records  and  Notification  of 
Disqualification 

lliese  paragraphs  contain  some  of  the 
elements  in  current  sections  108.33(g) 
and  107.31(k).  Aspectively.  The 
proposal  consoUdates  the  regulated 
parties'  responsibihties  regarding 
notification  based  on  an  individual's 
criminal  record.  No  substantive  changes 
have  been  made. 

Sections  108.33(h)  and  107.31(h). 
Corrective  Action  by  Individuals 

These  paragraphs  set  out  in  the 
process  by  which  an  individual  may 
challenge  information  that  they  beheve 
to  be  incorrectly  contained  in  their 
criminal  history  record.  Some  of  the 
information  was  previously  contained 
in  secti(Mis  108.33(g)  and  107.31(g).  No 
substantive  changes  have  been  made. 

Sections  108.33(i)  and  107.31(i),  Limits 
on  Dissemination  of  Results 

No  changes  have  been  made. 

Sections  108.33(j)  and  107.31(j). 
Employment  Status 

These  new  paragraphs  clarify  the 
status  of  those  persons  awaiting  the 
results  of  their  fingerprint  card 
submissions.  They  restate  the  ciirrent 
requirement  to  escort  those  who  are 
seeking,  but  have  not  cleared  for, 
unescorted  SIDA  access.  Section 
108.33(j)  proposes  that  those 
individuals  applying  for  screening 


functions  and  for  screening  supervisory 
positions  may  not  make  independent 
judgments  imtil  their  employment 
backgroimd  investigation  is  completed. 

Sections  108.33(k)  and  107.31(k). 
Recordkeeping 

The  proposal  clarifies  the  intent  of  the 
responsibihties  of  the  regulated  parties 
under  the  oirrent  imescorted  access 
rule.  This  proposal  reinforces  the 
responsibihties  related  to  the 
maintenance  and  control  of  the  entire 
employment  background  investigative 
file.  Special  emphasis  has  been  placed, 
due  to  previous  confusion,  on  the 
handling  and  destruction  of  the  criminal 
history  records.  A  discussion  of  the 
rules  governing  who  may  access, 
maintain,  and  destroy  the  FBI  criminal 
record  was  included  in  the  preamble  to 
the  unescorted  access  final  rule.  The  FBI 
has  advised  the  FAA  of  its  strict 
interpretation  of  the  responsibilities  and 
obUgations  regarding  the  handling  and 
destruction  of  the  criminal  history 
records  provided  to  regulated  parties. 
As  a  result,  the  FAA  is  proposing  that 
only  direct  employees  of  airport 
operators  or  air  carriers  may  carry  out 
responsibihties  related  to  the  request, 
receipt,  review,  maintenance,  and 
destruction  of  the  information  contained 
within  the  criminal  history  record,  as 
well  as  the  criminal  history  record  itself. 
Contract  employees  are  not  considered 
direct  employees.  This  proposal  is 
consistent  with  current  FBI 
requirements  in  28  CFR  20.33. 

Sections  108.33(1)  and  107.31(1), 
Continuing  Responsibihties 

Under  these  paragraphs  those 
individuals  who  are  granted  unescorted 
SIDA  access  and  those  who  have  been 
given  the  responsibihty  to  perform  the 
listed  screening  functions  or 
supervisory  duties  would  be  obhgated 
to  report  themselves  to  their  employer 
should  they  subsequenUy  be  convicted 
of  any  disqualifying  crime.  The  FAA 
also  proposes  that  the  tenant  employer 
or  contractor  employer  must  report  to 
the  airport  operator  or  the  air  carrier,  as 
appropriate,  either  while  the 
employment  investigation  is  ongoing  or 
afterwards,  that  an  individual  may  have 
a  ix>ssible  conviction  of  a  disquahfying 
crime.  Should  this  information  be 
obtained  after  the  individual  has  been 
cleared  for  unescorted  access  or  to 
perform  screening  or  supervisory 
functions  in  §§  107.31(a)  or  108.33(a), 
the  tenant  or  contractor  employer  wouJd 
be  required  to  report  it.  The  FAA 
proposes  that  once  this  information 
becomes  available  to  airport  or  the  air 
carrier,  the  regiUated  party  would  have 
to  determine  the  status  of  the  conviction 
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and  take  appropriate  action  if  the 
conviction  is  confirmed. 

Section  108.33(m),  Air  Carrier 
Responsibihties 

This  proposal  clarifies  air  carrier's 
responsibility  regarding  the  location  of 
employment  backgroimd  investigation 
files  that  may  not  have  been  adequately 
addressed  in  the  unescorted  access 
privilege  rule.  It  was  the  intent  of  the 
FAA  under  that  rule  to  have  the 
employment  background  investigation 
files  available  for  inspection  by  die  FAA 
at  the  airport  where  the  air  carrier  has 
made  a  certification  to  the  airport 
operator  imder  §  107.31  for  the  issuance 
of  airport  media.  Paragraph  (m){l)  of  the 
proposal  would  make  this  an  explicit 
obhgation  and  require  the  air  carrier  to 
designate  an  individual  at  each  airport 
to  control  and  maintain  the  files. 

Under  paragraph  (m)(2)  of  the 
proposed  rule,  the  air  carrier  also  would 
be  required  to  designate  an  individual  to 
oversee  the  control  of  the  employment 
backgroimd  investigation  files  of 
individuals  covered  by  section 
108.33(a)(2),  (3),  or  (4).  This  would 
include  screeners  and  their  supervisore, 
as  well  as  individuals  issued  air  carrier 
identification  media,  for  whom  no 
certification  was  made  to  an  airport 
operator  under  section  107.31(n). 

Paragraph  (m)(3)  would  add  a 
requirement  for  the  air  carrier  to  audit 
the  accuracy  and  completeness  of  the 
employment  background  investigations 
being  conducted  on  both  its  employees 
and  contractor  employees.  The  depth  of 
this  audit  should  be  specific  enough  to 
provide  the  regulate  party  with 
information  regarding  the  level  of 
thoroughness  being  applied  to  the 
investigations.  This  review  should  be 
completed  with  enough  sufficiency  to 
allow  the  regulated  parties  to  make 
determinations  on  any  needed 
improvements  required  to  maintain 
compliance  with  the  regulation.  This 
proposed  audit  may  serve  as  a 
management  tool  for  the  regulated  party; 
however,  it  does  not  reheve  the  party  of 
the  responsibihty  to  review  each 
employment  background  investigation 
for  compliance  with  the  regulation,  to 
include  reviewing  determinations  made 
to  initiate  a  criminal  history  records 
check  and  requisite  resolutions.  The 
details  of  the  audit  will  be  further 
defined  in  the  regulated  party's  security 
program.  Regulated  parties  may 
anticipate  that  the  FAA  will  develop 
minimum  audit  standards  to  be  appUed 
to  air  carriers  and  airport  operators  as 
part  of  their  security  programs. 


Section  107.31(m),  Exception 

Based  on  information  the  FAA  has 
obtained  regarding  the  processing  of 
U.S.  Customs  Service  (USCS) 
background  investigations,  it  has  been 
determined  that  the  exception  provided 
for  in  the  current  107.31(e)(4)  should  no 
longer  be  recognized.  It  has  been 
determined  that  current  USCS 
background  investigations  no  longer 
meet  the  requirements  of  the  FAA 
employment  background  investigation. 
Therefore,  the  FAA  proposes  to  remove 
this  exception. 

Section  107.31(n),  Investigations  by  Air 
Carrier  and  Tenants 

The  FAA  proposes  that  when  the 
airport  operator  chooses  to  accept  a 
certification  irom  a  tenant  under  section 
107.31(n)(2).  to  include  foreign  air 
carriers,  the  operator  must  also  collect 
and  maintain  the  entire  employment 
background  investigation  file  upon 
which  the  certification  is  based.  This 
will  help  ensure  that  the  investigations 
are  properly  completed  and  assist  the 
airport  operator  in  documenting  the 
information  needed  for  an  effective 
oversight  and  audit  process. 

Section  107.31(o),  Airport  Operator 
ResfKinsibihty 

It  remains  the  airport  operator's 
responsibihty  to  designate  the  airport 
security  coordinator  (ASC)  responsible 
for  reviewing  and  controlling  the  results 
of  the  employment  background 
investigations,  which  wiU  now  include 
employment  background  investigation 
files  submitted  with  tenant 
certifications.  If  criminal  history  records 
are  requested,  the  ASC  will  continue  to 
serve  as  the  contact  to  receive 
notification,  if  necessary,  from 
individuals  of  their  intent  to  correct 
their  criminal  history  record.  A  new 
paragraph  107.31{o){3)  proposes  to 
require  the  airport  operator  to  audit  the 
accuracy  and  completeness  of  the 
background  investigations  being 
conducted  on  its  employees  and  tenant 
employees.  The  details  of  the  audit 
process  will  be  included  under  the 
security  program,  similar  to  the 
proposal  for  air  carriers  under  section 
108.33(m). 

Economic  Summary 

The  FAA  has  determined  that  this 
proposed  rule  is  not  a  "significant 
rulemaking  action,"  as  defined  by 
Executive  Order  12866  (Regulatory 
Planning  and  Review).  "The  anticipated 
costs  and  benefits  associated  with  this 
proposed  rule  are  summarized  below. 
(a  detailed  discussion  of  costs  and 
benefits  is  contained  in  the  full 


evaluation  in  the  docket  for  this 
proposed  rule.) 

In  1995,  the  FAA  issued  a  final  rule 
to  perform  a  10-year  employment 
review,  with  a  potential  for  the  conduct 
of  a  criminal  history  records  check,  of 
all  individuals  with  unescorted  access 
to  the  SIDA.  This  check  was  instituted 
as  a  measure  to  ensure  that  all 
individuals  with  such  unescorted  access 
privileges  could  account  fw  all  their 
time  in  the  previous  10  years  and  that 
they  had  not  been  convicted  of 
enumerated  criminal  offenses  during 
that  time.  Specific  standards,  if  met, 
would  require  the  performance  of  a 
criminal  background  check  in  order  for 
the  individual  to  be  further  considered 
for  unescorted  access  to  the  SIDA. 
Convictions  for  certain  crimes  could 
provide  an  indication  of  an  individual's 
predisposition  for  criminal  or  terrorist 
acts;  such  individuals  could  pose 
threats  to  aviation  security. 

Certain  key  individuals  are  not 
covered  under  the  current  rule,  and 
these  include  screening  persoiuiel.  In 
the  wake  of  an  increased  terrorism 
threat  to  Americans  in  general  and 
American  aviation  in  particidar,  the 
U.S.  Congress  authorized  and  mandated 
that  the  FAA  extend  these  employment 
background  checks  to  a  new  set  of 
aviation  employees.  These  include 
persons  responsible  for  the  screening  of 
passengers  and  property  and  their 
supervisors.  This  Notice  of  Proposed 
Rulemaking  (NPRM)  proposes  to 
implement  this  specific  portion  of  the 
legislation. 

In  order  to  avoid  duphcation  of 
employment  background  checks  by 
entities  involved  at  the  airports,  the 
FAA  originally  granted  exceptions  to 
the  requirements  for  a  10-year 
employment  review.  One  such 
exception  was  to  allow  the  airport 
operators  to  accept  the  U.S.  Customs 
Service  (USCS)  seal  or  hologram  which 
was  granted  to  an  individual  after  a 
USCS  background  check  is  conducted.  It 
has  been  determined  that  USCS 
background  checks  do  not  meet  the 
requirements  of  FAA  regulations.  The 
FAA  is  proposing  this  exception  no 
longer  be  recognized. 

The  Office  of  Qvil  Aviation  Security 
Operations  conducted  an  audit  of 
employment  background  checks 
required  to  be  maintained  by  airport 
operators  and  air  carriers.  The  FAA  is 
proposing  that  airport  operators  and  air 
carriers  audit  employment  background 
investigations  that  are  conducted  in 
comphance  with  the  regulations  to 
ensure  that  they  are  in  compliance. 
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Cost  of  CompUance 

The  FAA  has  performed  an  analysis  of 
the  expected  costs  and  benefits  of  this 
regiilatory  proposal.  In  this  analysis,  the 
FAA  estimated  costs  for  a  10-year 
period,  from  1997  through  2006.  As 
required  by  the  Office  of  Management 
and  Budget  (OMB),  the  present  value  of 
this  stream,  was  calciilated  using  a 
discount  factor  of  7  percent.  All  costs  in 
this  analysis  are  in  1995  dollars. 

There  are  currently  18,000  screeners 
and  screener  supervisors  filling  12.000 
full  time  equivalent  (FTE)  positions. 
Industry  estimates  break  this  down  into 
16,818  screeners  filling  10,818 
positions,  1,082  full  time  checkpoint 
security  supervisors  (CSS's).  and  100 
full  time  shift  supervisors.  The  analysis 
assxmies  loaded  hourly  wages  of  $5.70 
for  screeners,  $6.75  for  CSS's.  and 
$11.00  for  shift  supervisors.  Industry 
sources  report,  on  average,  annua) 
turnovers  of  115%  for  all  screeners. 
90%  for  CSS's.  and  20%  for  shift 
supervisors.  This  turnover  rate,  of 
coiu'se.  will  vary  by  airport  and 
location.  Given  the  difficulty  of 
discerning  the  actual  turnover  rates  at 
individual  airports,  the  FAA  has  opted 
to  perform  this  analysis  using  a  macro 
approach  and  will  use  these  turnover 
rates  for  the  entire  indiistry.  In  addition, 
this  analysis  assumes  that  the  number  of 
screeners  will  grow  at  an  annual  rate  of 
1.5%. 

There  are  three  cost  components  that 
need  to  be  considered  when  an 
employee's  application  triggers  the 
necessity  of  a  criminal  history  records 
check.  These  involve  the  fee  for 
processing  fingerprints;  the  time  for  a 
paperwoik/clerk  speciahst  to  take  the 
fingerprints,  do  the  requisite  paperwork, 
and  mail  the  forms;  and  the  need  for 
this  employee  to  be  supervised. 

Currently,  a  fingerprint  check  takes, 
on  average,  54  days  to  be  processed. 
During  this  time  period,  this  particular 
employee,  if  hired,  would  need  to  be 
supervised.  This  employee's 
productivity  would  be  low  for  he  or  she 
would  not  be  able  to  exercise  any 
independent  judgment;  all  screened 
baggage  would  also  need  to  be  checked 
by  this  employee's  supervisor,  and  this 
employee  would  not  be  able  to  do  tasks 
such  as  using  the  metal  detector  or  hand 
wand,  or  perform  a  physical  search.  On 
the  other  hand,  at  times,  this  employee 
might  be  doing  tasks  that  do  not  need 
100%  attention  from  a  supervisor,  such 
as  placing  bags  on  the  belt.  Accordingly, 
the  FAA  will  use  a  15%  productivity 
rate  in  this  analysis,  but  calls  far 
comment 

The  alternative  would  be  not  to  hire 
the  employee  until  the  results  of  the 


fingerprint  check  come  back.  Given  the 
high  turnover  rate  of  screeners,  there  is 
a  good  likelihood  at  many  airports  that 
this  person  could  then  be  hired  based 
on  another  job  opening. 

The  FAA  examined  the  cost  of  both  of 
these  alternatives.  The  lower  cost 
alternative  would  be  not  to  hire  this 
person  until  the  fingerprint  check 
results  return;  in  such  a  situation,  the 
only  costs  would  be  the  costs  of 
fingerprinting  the  employee.  The  higher 
cost  alternative  would  be  to  hire  this 
person  and  pay  them  even  though  their 
productivity  would  be  low.  Screeners 
would  be  supervised  by  another 
screener.  at  a  total  cost  of  about  $1,850. 
CSS's  would  be  supervised  by  another 
CSS,  at  a  total  cost  of  about  $2,180. 

The  current  processing  fee  for  a 
fingerprint  investigation  is  $28;  the  FAA 
has  been  paying  the  difference  between 
that  and  the  current  published  fee  of 
$24.  Under  the  proposal,  the  cost  of 
fingerprinting  would  remain  the  same; 
there  would  be  no  additional  costs  to 
society  fit)m  these  changes.  Employers 
and/or  employees  would  pay  the  entire 
cost  (with  employees  proscribed  from 
handling  the  fingerprint  cards),  while 
the  FAA  would  no  longer  pay  the  $4 
difference.  Hence  these  incremental 
changes  cancel  each  other  out. 

The  FAA  collected  data  on  the  results 
of  the  first  eight  months  of  the  current 
rule.  Of  the  apphcations  that  were 
processed  0.4%  of  appUcants  needed  to 
be  fingerprinted  and  because  a 
neghgible  amount  had  a  prior  criminal 
conviction  wbich  disqualified  them, 
this  analysis  will  use  0%.  In  the  absence 
of  other  information,  the  FAA  will  use 
these  percentages  in  estimating  the  costs 
of  this  proposed  rule.  Due  to  both  the 
growth  rate  in  screeners  and  the  annual 
tiuTiover  rates,  the  FAA  estimates  that 
the  10-year  costs  would  range  frt>m 
$41,000  (net  present  value,  $29,000)  to 
$1.31  miUion  (net  present  value. 
$916,000)  with  the  latter  including  the 
cost  of  supervision. 

The  FAA  anticipates  that  there  would 
be  cost  in  removing  the  USCS 
exemption  in  the  current  §  107.31.  but 
does  not  have  the  information  necessary 
to  calculate  it,  so  calls  for  comment  on 
the  nimiber  of  airport  employees  who 
currently  were  granted  unescorted 
access  due  to  a  background  check  bom 
the  USCS.  Domestic  airports  that  have  a 
USCS  operations  present  have  the 
option,  for  specific  employees,  of 
granting  SIDA  access  by  conducting  the 
employment  background  checks  itself  or 
they  may  accept  the  USCS'  background 
check.  Using  the  latter  option  would 
cost  the  airport  nothing  while  using  the 
former  would  have  the  potential  for 
significant  cost. 


The  FAA  beUeves  that  at  some  of  the 
larger  airports,  there  may  be  several 
himdred  employees  that  would  be 
affected  by  the  proposed  rule  change; 
given  future  employee  growth  and 
replacement,  the  costs  would  not  be 
neghgible.  However,  there  is  no 
definitive  source  as  to  how  many  such 
employees  exist.  It  is  important  to  note 
that  no  employee  who  received 
unescorted  access  based  on  an 
employment  check  fit)m  USCS  would 
have  to  undergo  a  new  check. 

This  proposal  would  add  a  new 
requirement  that  would  require  the 
airport  operators  and  air  carriers  to 
review  the  employment  background 
documentation  of  their  own  employees 
as  well  as  any  appropriate  contractors 
or.  in  the  case  of  airports,  tenants. 
Reviewing  the  results  of  employment 
background  investigations  would  be  a 
new  requirement  for  both  airports  and 
air  carriers.  They  would  need  to  develop 
and  carry  out  processes  by  which  they 
would  examine  the  acciuacy  and 
completeness  of  the  employment 
background  investigations  being 
accomplished  on  all  of  its  employees. 

The  actual  percentage  to  be  audited 
may  vary  by  airport  and  air  carrier  and 
would  be  included  in  each  individual 
security  program.  This  analysis  will 
estimate  costs  on  the  assumption  that, 
on  average,  5  percent  of  all  employment 
backgroimd  investigations  would  be 
checked.  The  average  check  would 
involve  a  paperworkyderk  speciahst 
going  throu^  the  employee's 
apphcation  and  checking  to  make  sure 
that  all  items  were  accurate.  The  FAA 
estimates  that  the  average  investigation 
would  cost  approximately  $55. 

Based  on  the  number  of  employees  at 
airports  with  unescorted  access 
privileges,  specific  employee  growth 
rates,  and  aimual  attrition  rates,  the 
FAA  calculates  10  year  costs  for  the 
airports  to  be  $3.50  milhon  (net  present 
value,  $2.41  miUion).  Meanwhile,  the 
air  carriers  would  need  to  run  checks  on 
the  screeners  and  screener  supervisors 
that  are  hired  during  this  time  period. 
The  10-year  costs  for  the  airports  sum  to 
$618,500  (net  present  value,  $430,800). 

The  10-year  cost  of  this  propK)sed  nUe 
would  range  from  $4.16  million  (net 
present  value,  $2.87  miUion)  to  $5.44 
miUion  (net  present  value,  $3.76 
miUion). 

Analysis  of  Benefits 

The  proposed  rule  to  amend  parts  107 
and  108  is  intended  to  enhance  aviation 
safiety.  The  primary  benefit  of  the 
proposed  rule  would  be  to  strengthen 
airport  and  air  carrier  seciirity.  Aviation 
security  is  achieved  through  an  intricate 
set  of  interdependent  requirements.  It 


would  be  difficult  to  separate  out  any 
current  existing  requirement  or  any 
proposed  chan^  and  identify  to  what 
extent  that  requirement  or  that  change, 
alone,  would  prevent  a  criminal  or 
terrorist  act  in  the  fiiture.  Certainly,  it 
would  be  difficult  to  show  that  this 
proposal,  alone,  would  be  solely 
responsible  for  preventing  futiire  such 
incidents. 

President  Clinton,  in  July  1996, 
declared  that  the  threat  of  both  foreign 
and  domestic  terrorism  to  aviation  is  a 
national  threat.  The  U.S.  Congress 
recognized  this  threat  in  the  Act  by:  (1) 
Authorizing  money  for  the  purchase  of 
specific  anti-terrorist  equipment,  and 
the  hiring  of  extra  security  personnel; 
and  (2)  requiring  the  FAA  to  promulgate 
additional  security-related  regulations. 
This  proposal  seeks  to  estabUsh  one  of 
these  security-related  regulations. 

Since  the  mid-1980's,  the  major  goals 
of  aviation  security  have  been  to  prevent 
bombing  and  sabotage  incidents. 
Preventing  an  explosive  or  incendiary 
device  frt>m  getting  on  board  an  airplane 
is  one  of  the  major  lines  of  defense 
against  an  aviation-related  criminal  or 
terrorist  act.  The  individuals  covered  by 
this  proposed  rule  play  a  major  role  in 
preventing  such  occurrences.  Requiring 
an  employment  background  check,  and 
as  needed  the  subsequent  criminal 
history  record  check  of  a  person  covered 
under  this  proposed  rule,  could  reveal 
information  which  could  point  out  a 
susceptibiUty  of  the  individual  to  be 
involved  or  to  become  involved  in 
criminal  or  terrorist  activity.  Such 
individuals  could  definitely  be  a  threat 
to  aviaUon  security. 

The  most  deadly  and  expensive 
example  of  the  type  of  explosion  that 
aviation  security  is  trying  to  prevent  is 
the  Pan  Am  103  tragedy  over  Lockerbie, 
Scotland.  A  conservative  estimate  of  the 
costs  associated  with  this  catastrophe 
yields  $1.4  biUion.  While  the  specific 
proposals  in  this  proposed  regulation 
may  not,  by  themselves,  have  prevented 
this  tragedy,  this  cost  underscores  the 
consequences  of  not  taking  prudent 
security-related  steps. 

Some  benefits  can  be  quanti — 
prevention  of  fotaUties  and  injuries  and 
the  loss  of  aircraft  and  other  property. 
Other  benefits  are  no  less  important,  but 
are  probably  impossible  to  quantify — 
the  perception  of  improved  security  on 
the  part  of  the  traveling  pubUc,  and 
general  gains  for  the  U.S.  attributable  to 
the  commitment  to  enhance  aviation 
security. 

Comparison  of  Costs  and  Benefits 

The  10-year  cost  of  this  proposed  rule 
would  range  from  $4.16  miUion  (net 
present  value,  $2.87  nullion)  to  $5.44 


miUibn  (net  present  value,  $3.76 
miUion).  This  cost  needs  to  be 
compared  to  the  possible  tragedy  that 
could  occur  if  a  bomb  or  some  other 
incendiary  device  were  to  get  onto  an 
airplane  and  cause  an  explosion.  Recent 
history  not  only  points  to  Pan  Am  103's 
explosion  over  Lockerbie,  Scotland,  but 
also  the  potential  of  up  to  twelve 
American  airplanes  being  blown  up  in 
Asia  in  early  1995.  While  the  specific 
proposals  in  this  proposed  regulation 
may  not,  by  themselves,  have  been 
factors  in  the  occurrence  of  Pan  Am  103 
or  the  prevention  of  the  culmination  of 
the  conspiracy  in  Asia,  these  potential 
devastating  costs  emphasize  the 
consequences  of  not  taking  sensible 
security-related  steps. 

Congress  has  mandated  that  the  FAA 
promulgate  these  proposed  regulations. 
Congress,  which  reflects  the  will  of  the 
American  pubUc,  has  determined  that 
this  proposed  regulation  is  in  the  best 
interest  of  the  nation.  Because  this 
proposed  regulation  reflects  the  wiU  of 
the  American  people,  and  because  its 
cost  is  low  compared  to  the  potential 
catastrophe  of  a  single  bomb  explosion 
on  an  airplane,  the  FAA  finds  this 
propose  rule  cost-beneficial. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  FlexibiUty  Act  of  1980 
(RFA)  was  enacted  by  Coi^ress  to 
ensure  that  smaU  entities  are  not 
unnecessarily  burdened  by  government 
regulations.  The  RFA  requires  agencies 
to  review  rules  that  may  have  a 
"significant  economic  impact  oa  a 
substantial  niunber  of  smaU  entities." 

The  FAA's  criterion  for  a  "substantial 
number"  is  a  number  that  is  not  less 
than  11  and  that  is  more  than  one  third 
of  the  smaU  entities  subject  to  the  rule. 
For  operatora  of  aircraft  for  hire,  a  smaU 
operator  is  not  that  owns,  but  not 
necessarily  operates,  nine  or  fewer 
aircraft.  The  FAA's  criteria  for 
"significant  impact"  are  $4,900  or  more 
per  year  for  an  unscheduled  operator, 
$124,000  or  more  per  year  for  a 
scheduled  operator  whose  entire  fleet  is 
made  up  of  airplanes  with  over  60  seats, 
and  $69,000  or  more  per  year  for  other 
scheduled  carriers. 

Meanwhile,  a  smaU  airport  is  one 
owned  by  a  country,  dty,  town  or  other 
jurisdiction  having  a  population  of 
49,999  or  less.  If  two  or  more  towns, 
cities,  or  counties  operate  an  airport 
jointly,  the  popiilation  size  of  each  is 
totaled  to  determine  whether  that 
airport  is  categorized  as  a  smaU  entity. 
The  threshold  annuaUzed  cost  level  of 
$8,000. 

Only  scheduled  carriera  and  pubUc 
charters  are  required  to  conduct 


screening.  The  total  cost  for  a  screener 
or  a  CSS  whose  appUcation  triggers  a 
background  check,  and  who  is  hired  for 
the  54  day  investigatory  process,  would 
be  $1,758.86  and  $2,082.86, 
respectively.  An  investigation  would 
cost  $55.28,  so  the  highest  possible 
annual  cost  for  a  screener  would  be 
$1,862.24  and  for  a  CSS  would  be 
$2,186.24.  A  scheduled  air  carrier 
would  need  to  have  either  38  new 
screeners  or  32  new  CSS's  in  a  single 
year,  needing  a  background  check,  to 
exceed  $69,000.  The  analysis  that  no 
more  than  91  screeners  would  need  an 
employment  backgroimd  check  in  any 
given  year.  It  is  extremely  imlikely  that 
one  individual  air  carrier  would  decide 
to  hire,  through  screening  companies. 
42%  of  those  screeners.  espedaUy  given 
the  low  productivity  of  these  employees 
for  this  time  period. 

Meanwhile,  because  almost  aU  CSS's 
move  up  through  the  ranks  rather  than 
being  hired  from  the  outside,  they 
would  have  already  been  subject  to  the 
requisite  investigations,  if  they  were 
necessary.  Based  on  projected  annual 
growth  and  turnover  rates  as  weU  as 
assumed  percentage  of  employees 
needing  fingerprint  checks,  this  analysis 
assumes  that  no  CSS  would  be  subject 
to  an  employment  background  check. 
Hence,  no  scheduled  air  carrier  would 
have  these  costs  exceed  $69,000. 

The  only  smaU  entity  airports  that 
would  have  unescorted  access  privileges 
would  have  less  than  2  milUon  person 
screenings  p>er  year.  At  such  airports,  an 
average  of  554  employees  have  such 
access.  Hence,  in  any  given  year,  no 
more  than  28  employees  would  have 
their  apphcations  checked.  At  $55.28 
per  investigation,  the  airport  operators 
costs  would  equal  $1,548,  which  is  less 
than  the  threshold  cost. 

Accordingly,  the  annual  costs 
expected  to  be  imposed  on  smaU 
operators  would  not  exceed  the 
thresholds  for  significant  impact 
outlined  above.  Therefore,  the  FAA 
finds  that  this  proposed  rule  would  not 
have  a  significant  ecc^omic  impact  on 
a  substantial  number  of  smaU  entities. 

International  Trade  Impact  Statement 

In  accordance  with  the  Office  of 
Management  and  Budget  memorandum 
dated  March  1983,  federal  agencies 
engaged  in  rulemaking  activities  are  . 
required  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  Since  both  domestic  and 
international  air  carriera  use  screeners, 
this  proposed  rule  change  would  have 
an  equal  effect  on  both.  Unlike  domestic 
air  carriers  that  compete  with  foreign  air 
carriers,  domestic  airports  are  not  in 
-  competition  with  foreign  airports.  For 
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this  reason,  a  trade  impact  assessment 
would  not  be  applicable  for  domestic 
airports. 

Unfunded  Mandate 

Title  n  of  the  Unhmded  Mandates 
Reform  Act  of  1995  (the  Reform  Act), 
enacted  as  PubUc  Law  104-4  on  March 
22. 1995,  requires  each  Federal  agency, 
to  the  extent  permitted  by  law,  to 
prepare  a  written  assessment  of  the 
effects  of  any  Federal  mandate  in  a 
proposed  or  final  agency  rule  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  milhon 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  204(a)  of  the 
Reform  Act,  2  U.S.C  1534(a),  requires 
the  Federal  agency  to  develop  an 
efiiactive  process  to  permit  timely  input 
by  elected  officers  (or  their  designees)  of 
State,  local  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Reform  Act  is  any  provision  in  a  Federal 
agency  regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Reform  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a).  provides 
that  before  estabhshing  any  regulatory 
requirements  that  migbt  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  bave  developed  a  plan  that 
among  other  things,  provides  fcH-  notice 
to  potentially  affected  small 
governments,  if  any.  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  proposed  rule  does  not  contain 
any  significant  Federal 
intergovernmental  or  private  sector 
mandate.  Therefore,  the  requirements  of 
Title  n  of  the  Reform  Act  do  not  apply. 

Federalism  Implications 

The  regulations  proposed  herein  do 
not  have  a  substanUal  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposed  rule 
does  not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

Intemationa]  Civil  Aviation 
Organization  (ICAO)  and  Joint  Aviation 
Regulations 

hi  keeping  with  U.S.  obligations 
under  the  Convention  on  International 


Qvil  Aviation,  it  is  FAA  poUcy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
finds  no  corresponding  International 
Qvil  Aviation  Organization  regulations 
or  Joint  Aviation  Regulations;  Uierefore. 
no  differences  exist. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1955,  44  U.S.C.  3501 
et  seq.,  the  information  collection 
requirements  associated  with  this  rule 
are  being  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

The  unescorted  access  privilege 
requirements  for  Parts  107  and  108  have 
been  previously  assigned  Office  of 
Management  and  Budget  (OMB)  Control 
No.  2120-0564.  This  NPRM,  although  it 
has  a  different  title,  applies  the  same 
recordkeeping  requirements  for 
unescorted  access  to  a  different 
population,  as  required  under  the 
Federal  Aviation  Reauthorization  Act  of 
1996.  The  additional  population 
affected  are  those  individuals,  and  their 
supervisors,  who  perform  screening 
functions  related  to  the  persons  and 
property  which  are  carried  aboard  the 
cabin  of  an  aircraft  engaged  in  air 
transportation.  The  statute  also  provides 
for  background  checks  on  those  who 
perform  cargo  and  baggage  seciuity 
related  functions,  as  the  Administrator 
detennines  is  necessary.  Comments  are 
requested  from  the  pubUc.  Based  (m 
those  conunents.  persons  or  positions 
may  be  specifically  designated,  and  may 
be  included  in  the  final  rule. 

The  employment  background 
information  is  collected  from  those  who 
apply  for  positions  listed  in  the 
previous  paragraph.  The  information  is 
collected  by  either  the  airport  operator 
or  the  air  carrier  who  is  seeking  to 
employ  persons  to  perform  those 
functions  at  any  U.S.  airport  operating 
under  Part  107.  The  purpose  of  the 
emplojrment  review  is  to  determine  if 
any  one  of  four  standards  is  met;  if  so, 
an  FBI  criminal  history  records  check 
must  be  performed  if  the  person  is  to  be 
further  considered  for  performing  the 
listed  functions.  Lacking  evidence  that 
such  a  review  was  completed,  either  the 
airport  operator  or  the  air  carrier, 
whomever  is  the  regulated  party,  may  be 
subject  to  a  violation  which  could  carry 
a  civil  penalty.  An  addition  which  will 
be  covered  under  this  NPRM  is  that  the 
airport  operators  and  air  carriers 
conduct  a  periodic  audit  on  the 
completed  employment  background 
apphcations.  The  process  implemented 
by  each  regulated  party  will  be 
described  and  added  to  their  respective 
seciuity  programs.  The  time  needed  to 


update  the  seciuity  programs  with  this 
information  is  estimated  to  take  2  hours. 
Further  it  is  estimated  that  this  addition 
to  the  security  program  will  only  occur 
once.  The  total  estimated  burden  is 
based  on  2  hours  times  574  (443  airports 
+  131  air  carriers),  for  a  total  of  1,148 
hours. 

The  FAA  considers  comments  by  the 
pubUc  on  the  proposed  collection  of 
information  in  order  to  evaluate  the 
accuracy  of  the  estimate  of  the  burden 
of  the  proposed  collection  of 
information,  the  quafity,  utility  and 
clarify  of  the  information  to  be 
collected,  and  possible  ways  to 
minimize  the  burden  of  the  collection. 

In  submitting  conunents  to  OMB. 
commenters  should  keep  in  mind  that 
OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  the  proposed  regulations 
between  30  and  60  days  after 
pubhcation  of  this  dociunent  in  the 
Federal  Register. 

Comments  on  the  proposed 
information  collection  requirements 
should  be  submitted  to:  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  AttenUon:  Desk  Officer  for 
the  Federal  Aviation  Administration, 
U.S.  Department  of  Transportation.  It  is 
requested  that  conunents  sent  to  OMB 
also  be  sent  to  the  FAA  at  the  address 
Usted  in  the  comments  section. 

Conclusion 

The  FAA  has  determined  that  this 
proposed  regulation  is  not  a  significant 
rule  under  Executive  Order  12866;  and 
is  not  a  significant  proposed  rule  imder 
Department  of  Transportation 
Regulation  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  Also,  for 
the  reasons  stated  under  the  headings 
"Trade  Impact  Statement"  and 
"Regulatory  FlexibiHty  Detennination." 
the  FAA  certifies  that  the  NPRM  will 
not  have  a  significant  economic  impact 
on  small  entities.  A  copy  of  the  full 
regulatory  evaluation  is  filed  in  the 
docket  and  may  also  be  obtained  by 
contacting  the  person  listed  FOR 
FURTHER  INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Parts  107  and 
108 

Air  carriers.  Air  transportation, 
Airhnes,  Airplane  operator  seciuity. 
Aviation  safety.  Reporting  and  record 
keeping  requirements;  Security 
measures.  Transportation,  Weapons. 

The  Proposed  Amendments 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  amend  14 
CFR  Chapter  1  as  follows: 


PART  107— AIRPORT  SECURTTY 

1.  The  authority  citation  for  Part  107 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  5103.  40113, 
40119.  44701-44702,  44706,  44901-44905. 
44907,  44913-44914,  44932.  44935-44936, 
46105;  Sec.  306,  Pub.  L.  104-264, 110  SteL 
3213,  49  U.S.C.  44936. 

2.  Section  107.31  is  revised  to  read  as 
follows: 

9 1 07.31    Employment  history,  vartflcation 
and  criminal  history  racords  chocks. 

(a)  Applicability.  On  or  after  January 
31. 1996,  this  section  appfies  to  all 
individuals  seeking  authorization  for,  or 
seeking  the  authority  to  authorize  others 
to  have,  unescorted  access  privileges  to 
the  security  display  area  (SDDA)  that  is 
identified  in  §  107.25  of  this  part. 

(b)  Employment  background 
investigations  required.  Except  as 
provided  in  paragraph  (m)  of  this 
section,  each  airport  operator  shall 
ensure  that  no  individual  is  granted 
authorization  for,  or  is  granted  authority 
to  authorize  others  to  have,  unescorted 
access  to  the  SIDA  unless  the  following 
requirements  are  met: 

(1)  The  individual  has  satisfactorily 
undergone  a  review  covering  the  past  10 
years  of  employment  history  and 
verification  of  the  5  years  preceding  the 
date  the  employment  bacl^round 
investigation  is  initiated  as  provided  in 
paragraph  (c)  of  this  section;  and 

(2)  The  results  of  the  employment 
background  investigation  do  not 
disclose  that  the  individual  has  been 
convicted  or  found  not  guilty  by  reason 
of  insanity,  in  any  jurisdiction,  during 
the  10  years  ending  on  the  date  of  sudi 
investigation,  of  a  crime  involving  any 
of  the  following  crimes  enumerated  in 
paragraphs  (b)(2)  (i)  through  (xxv)  of 
this  section.  Where  specific  citations  are 
listed,  both  the  current  citation  and  the 
citation  that  appUed  before  the  statute 
was  recodified  in  1994  are  Usted. 

(i)  Forgery  of  certificates,  false 
marking  of  aircraft,  and  other  aircraft 
registration  violation.  49  U.S.C.  46306 
(formerly  49  U.S.C.  App.  1472(b)); 

(ii)  Interference  with  air  navigation. 
49  U.S.C.  46308  [formerly  49  U.S.C 
App.  1472(c)]; 

(iii)  Improper  transportation  of  a 
hazardous  material,  49  U.S.C.  46312 
[formerly  49  U.S.C.  App.  1472(b)(2)); 

(iv)  Aircraft  piracy.  49  U.S.C  46502 
[formerly  49  U.S.C  App.  1472(i); 

(v)  Interference  with  flight  crew 
members  or  flight  attendants.  49  U.S.C. 
46504  [formerly  49  U.S.C.  App.  1472(j)]; 

(vi)  Commission  of  certain  crimes 
aboard  aircraft  in  flight,  49  U.S.C.  46506 
[formerly  49  U.S.C.  App.  1472(k)l; 


(vii)  Carrying  a  weapou  or  explosive 
aboard  aircraft,  49  U.S.C  46505 
[formerly  49  U.S.C  App.  1472(1)]; 

(viii)  Conveying  false  information  and 
threats,  49  U.S.C.  46507  [formerly  49 
U.S.C.  App.  1472(m)]; 

(ix)  Aircraft  piracy  outside  the  special 
aircraft  jurisdiction  of  the  United  States, 
49  U.S.C.  46502(b)  [formerly  49  U.S.C. 
App.  1472(n)]; 

(x)  Lighting  violations  involving 
transporting  controlled  substances.  49 
U.S.C.  46315  [formerly  49  U.S.C.  App. 
1472(q)]; 

(xi)  Unlawful  entry  into  an  aircraft  or 
airport  area  that  serves  air  carriers  or 
foreign  air  carriers  contrary  to 
estabUshed  security  requirements.  49 
U.S.C.  46314  [formerly  49  U.S.C.  App. 
1472(r)]; 

(xii)  Destruction  of  an  aircraft  or 
aircraft  fiadUty,  18  U.S.C.  32; 

(xiii)  Murder. 

(xiv)  Assault  with  intent  to  murder; 

(xv)  Espionage; 

(xvi)  Sedition; 

(xvii)  Kidnapping  or  hostage  taking; 

(xviii)  Treason; 

(xix)  Rape  or  aggravated  sexual  abuse; 

(xx)  Unlawful  possession,  use,  sale, 
distribution,  or  manufacture  of  an 
explosive  or  weapon; 

(xxi)  Extortion; 

(xxii)  Armed  robbery; 

(xxiii)  Distribution  of,  or  intent  to 
distribute,  a  controlled  substance; 

(xxiv)  Felony  arson;  or 

(xxv)  Conspiracy  or  attempt  to 
commit  any  of  the  aforementioned 
criminal  acts. 

(c)  Investigative  steps.  The 
employment  background  investigation 
shall  consist  of  the  following  steps: 

(1)  The  individual  shall  provide  the 
following  on  an  application  form: 

(i)  The  individual's  full  name, 
including  any  aUases  or  nicknames. 

(ii)  The  dates,  names,  phone  numbers, 
and  addresses  of  previous  employers, 
with  explanations  for  any  gaps  in 
employment  of  more  than  12 
consecutive  months,  during  the 
previous  10-year  period. 

(iii)  Any  convictions  during  the 
previous  10-year  period  of  the  crimes 
Usted  in  paragraph  (b)(2)  of  this  section. 

(2)  The  airport  operator  shaU  include 
on  the  appUcation  form  a  notification 
that  the  individual  will  be  subject  to  an 
employment  history  verification  and 
possibly  a  criminal  history  records 
check. 

(3)  The  airport  operator  shaU  verify 
the  identify  of  the  individual  through 
the  presentation  of  two  forms  of 
identification,  one  of  which  must  bear 
the  individual's  photograph. 

(4)  The  airport  operator  shall  verify 
the  information  on  the  most  recent  5 


years  of  employment  history  required 
under  paragraph  (c)(l)(ii)  of  this  section. 
Information  shall  be  verified  in  writing, 
by  documentation,  by  telephone,  or  in 
person. 

(5)  If  one  or  more  of  the  following 
conditions  exists,  the  employment 
background  investigation  shall  not  be 
considered  complete  unless  it  includes 
a  check  of  the  individual's  fingerprint- 
based  criminal  history  record 
maintained  by  the  Federal  Bureau  of 
Investigation  (FBI).  The  airport  operator 
may  request  a  check  of  the  individual's 
fingerprint-based  criminal  history 
record  only  if  one  of  more  of  the 
following  conditions  exists: 

(i)  The  individual  does  not 
satisfactorily  account  for  a  ]}eriod  of 
unemployment  of  12  consecutive 
months  or  more  during  the  previous  10- 
year  period. 

(ii)  The  individual  is  unable  to 
support  statements  made  on  the 
appUcation  form. 

(iii)  There  are  significant 
inconsistencies  in  the  information 
provided  on  the  appUcation. 

(iv)  Information  becomes  available  to 
the  airport  operator  or  the  tenant 
employer  during  the  investigation 
indUcating  a  possible  conviction  for  one 
of  the  crimes  Usted  in  (b)(2). 

(d)  Individual  notification.  Prior  to 
commencing  the  criminal  history 
records  che^,  the  airport  operator  shall 
notify  the  affected  individual  and 
identify  the  Airport  Security 
Coordinator  as  ihe  point  of  contact  for 
foUow-up. 

(e)  Fingerprint  processing.  The  airport 
operator  shaU  collect  and  process 
fingerprints  in  the  foUowing  manner 

(1)  One  set  of  legible  and  classifiable 
fingerprints  shall  be  recorded  on 
fingerprint  cards  approved  by  the  FBI. 
and  distributed  by  the  FAA  for  this 
purpose. 

(2)  The  fingerprints  shall  be  obtained 
from  the  individual  under  direct 
observation  by  the  airport  operator  or  a 
law  enforcement  officer.  Individuals 
submitting  their  fingerprints  shall  not 
take  possession  of  their  fingerprint  card 
after  they  have  been  fingerprinted. 

(3)  The  identity  of  the  individual  shall 
be  verified  at  the  time  fingerprints  are 
obtained.  The  individual  shall  present 
two  forms  of  identification,  one  of 
which  must  bear  the  individual's 
photograph. 

(4)  'The  fingerprint  card  shall  be 
forwarded  to  Federal  Aviation 
Administration,  800  Independence  Ave. 
S.W.,  Washington,  D.C  20591  (ATTN: 
ACO-300,  Fingerprint  Processing). 

(5)  Fees  for  the  processing  of  the 
criminal  checks  are  due  upon 
appUcation.  Airport  operators  shaU 
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submit  payment  through  corporate 
check,  cashier's  check,  or  money  order 
made  payable  to  "U.S.  FAA,"  at  the 
prevailing  rate  for  each  fingerprint  card. 
Combined  payment  for  multiple 
applications  is  acceptable.  The 
prevailing  rate  for  processing  the 
fingerprint  cards  is  available  from  the 
local  FAA  security  office. 

(f)  Determination  of  arrest  status.  In 
conducting  the  criminal  history  records 
check  required  by  this  section,  the 
airport  operator  shall  investigate  arrest 
information  for  the  crimes  listed  in 
paragraph  (b)(2)  of  this  section  for 
which  no  disposition  has  been  recorded 
to  make  a  determination  on  the  outcome 
of  the  arrest. 

(g)  Availability  and  correction  of  FBI 
records  and  notification  of 
disqualification. 

(1)  At  the  time  the  fingerprints  are 
taken,  the  airport  operator  shall  notify 
the  individual  that  a  copy  of  the 
criminal  history  record  received  from 
the  FBI  will  be  made  available  if 
requested  in  writing.  When  requested  in 
writing,  the  airport  operator  shall  make 
available  to  the  individual  a  copy  of  any 
criminal  record  received  from  the  FBI. 

(2)  Prior  to  making  a  final 
determination  to  deny  authorization  to 
individuals  described  in  paragraph  (a) 
of  this  section,  the  airport  operator  shall 
advise  individuals  that  the  FBI  criminal 
history  record  discloses  information  that 
would  disqualify  them  from  positions 
covered  imder  this  rule  and  provide 
each  individual  with  a  copy  of  their  FBI 
record  if  it  has  been  requested. 

(3)  The  airport  operator  shall  notify  an 
individual  that  a  final  determination  has 
been  made  to  grant  or  deny  authority  for 
unescorted  access. 

(h)  Corrective  action  by  individuals. 
Individuals  may  contact  the  local 
jurisdiction  responsible  for  the 
information  and  the  FBI  to  complete  or 
correct  the  information  contained  in 
their  record  before  any  final 
determination  is  made,  subject  to  the 
following  conditions: 

(1)  WiQiin  30  days  after  being  advised 
that  the  criminal  history  record  received 
from  the  FBI  discloses  disqualifying 
information,  individuals  must  notify  the 
airport  operator,  in  writing,  of  their 
intent  to  correct  any  information 
believed  to  be  inaccurate. 

(2)  Upon  notification  by  an  individual 
that  the  record  has  been  corrected,  the 
airport  operator  must  obtain  a  copy  of 
the  revised  FBI  record  prior  to  making 

a  final  determination. 

(3)  If  no  notification  is  received 
within  30  days,  the  airport  operator  may 
make  a  final  determination. 

(i)  Limits  on  dissemination  of  results. 
Criminal  history  record  information 
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provided  by  the  FBI  shall  be  used  solely 
for  the  purposes  of  this  section,  and  no 
person  shall  disseminate  the  results  of 
a  criminal  history  records  check  to 
anyone  other  than: 

(1)  The  individual  to  whom  the  record 
f>ertains  or  that  individual's  authorized 
representative: 

(2)  Airport  officials  with  a  need  to 
know;  and 

(3)  Others  designated  by  the 
Administrator. 

(j)  Employment  status  while  awaiting 
criminal  record  checks.  Individuals  who 
have  submitted  their  fingerprints  and 
are  awaiting  FBI  results  may  perform 
work  within  the  SIDA  when  under 
escort  by  someone  who  has  unescorted 
SIDA  access  privileges. 

(k)  Recordkeeping.  It  is  the  airport 
operator's  responsibility  to  make  any 
criminal  history  records  request  as 
appropriate  to  this  regulation,  to  receive 
and  review  the  criminal  history  records 
of  applicants,  and  to  maintain  and 
destroy  these  sensitive  docimients.  The 
criminal  record  responsibilities  shall  be 
carried  out  only  by  direct  airport 
operator  employees.  The  airport 
operator  shall  maintain  and  control  in  a 
manner  acceptable  to  the  Administrator 
the  following  written  records  for  each 
individual  until  180  days  after  the 
termination  of  the  individual's  authority 
for  luiescorted  access  or  the  individuals 
authority  to  authorize  others  to  have 
unescorted  access: 

(1)  A  record  of  each  individual  subject 
to  an  employment  background 
investigation  that  includes: 

(i)  The  application: 

(ii)  The  employment  verification 
information  obtained  by  the  employer; 

(iii)  The  names  of  those  from  whom 
the  employment  verification 
information  was  obtained; 

(iv)  The  date  and  the  method  of  how 
the  contact  was  made;  and 

(v)  Any  other  information  as  required 
by  the  Administrator. 

(2)  A  record  for  each  individual 
subject  to  a  criminal  history  records 
check  shall  include,  in  addition  to  the 
records  in  paragraph  (k)(l)  of  this 
section,  the  results  of  the  record  check, 
or  a  certification  by  the  airport  operator 
or  air  carrier  that  the  check  was 
completed  and  did  not  uncover  a 
disqualifying  conviction. 

(1)  Continuing  responsibilities. 

(1)  Any  individual  authorized  to  have 
unescorted  access  privileges  or  who 
may  authorize  others  to  have  unescorted 
access  privileges  who  is  subsequently 
convicted  of  any  of  the  crimes  listed  in 
paragraph  (b)(2)  of  this  section  shall 
report  the  conviction  to  the  airport 
operator  and  siurender  the  SIDA  access 
medium  within  24  hours  to  the  issuer. 


(2)  If  information  becomes  available  to 
the  airport  operator  or  the  tenant 
employer  indicating  that  an  individual 
has  a  possible  conviction  for  one  of  the 
disqualifying  crimes  in  paragraph  {b)(2) 
of  this  section,  the  airport  operator  shall 
determine  the  status  of  the  conviction. 
If  a  disqualifying  conviction  is 
confirmed  the  airport  operator  shall 
withdraw  any  authority  granted  under 
this  section. 

(m)  Exceptions.  Notwithstanding  the 
requirements  of  this  section,  an  airport 
operator  may  authorize  the  following 
individuals  to  have  unescorted  access  to 
the  SIDA  or  perform  functions  listed  in 
paragraph  (a)  of  this  section: 

(1)  Employees  of  the  Federal 
government  or  a  state  or  local 
government  (including  law  enforcement 
officers)  who,  as  a  condition  of 
employment,  have  been  subject  to  an 
employment  investigation  which 
includes  a  criminal  history  records 
check. 

(2)  Crew  members  of  foreign  air 
carriers  covered  by  an  alternate  security 
arrangement  in  the  approved  airport 
security  program. 

(3)  An  incOvidual  who  has  been 
continuously  employed  in  a  position 
requiring  unescorted  access  by  another 
airport  operator,  airport  tenant  or  air 
carrier. 

(n)  Investigations  by  air  carriers  and 
tenants.  An  airport  operator  will  be 
deemed  to  be  in  compliance  with  its 
obligation  under  paragraph  (b)  of  this 
section,  as  applicable,  when  it  accepts 
one  of  the  following: 

(1)  certification  from  an  air  carrier 
subject  to  section  108.33  of  this  chapter 
that  it  has  complied  with  section  108.33 
(b)(1)  and  (b)(2)  for  the  individual,  or 

(2)  certification  from  a  tenant  that  it 
has  complied  with  paragraph  (b)(1)  of 
this  section  for  the  individual,  and  the 
tenant  includes  the  completed 
employment  background  investigation 
file. 

(0)  Airport  operator  responsibility. 
The  airport  operator  shall: 

(1)  Designate  the  airport  security 
coordinator  to  be  responsible  for 
reviewing  and  controlling  the  results  of 
the  employment  backgroumd 
investigation; 

(2)  Designate  the  airport  security 
coordinator  to  serve  as  the  contact  to 
receive  notification  fit>m  individuals 
applying  for  unescorted  access  of  their 
intent  to  seek  correction  of  their 
criminal  history  record  with  the  FBI; 
and 

(3)  Audit  the  employment  background 
investigations  performed  in  accordance 
with  this  section,  except  those 
emplo3anent  backgroimd  investigations 
subject  to  certification  under  paragraph 


(n)(l).  The  audit  process  shall  be  set 
forth  in  the  airport  seciuity  program. 

PART  108— AIRPLANE  OPERATOR 
SECURITY 

3.  The  authority  citation  for  Part  108 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40101. 40102, 
40113,  40119,  44701-44713,  44901-44915, 
44931-44937,  46105;  Sec.  306,  Pub.  L  104- 
264,  110  SUt.  3213,  49  U.S.C  44936. 

4.  Section  108.33  is  revised  to  read  as 
follows: 

%  106.33    EmploynMnt  history,  verification 
and  criminal  history  records  chedis. 

(a)  Applicability. 

(1)  Tnis  section  applies  to  each 
individual  covered  under  a  certification 
made  to  an  airport  operator  piusuant  to 
section  107.31(n)  of  this  chapter. 

(2)  This  section  applies  to  each 
individual  who  is  issued  identification 
media  that  one  or  more  airports  approve 
for  unescorted  access  within  a  security 
identification  display  area  (SIDA)  that  is 
identified  in  §  107.25  of  this  chapter. 

(3)  This  section  applies  to  each 
individual  who,  after  [insert  effective 
date  of  rule],  is  hired  to  perform  the 
following  functions: 

(i)  Screens  passengers  or  property  that 
will  be  carried  in  a  cabin  of  an  airoaft 
of  an  air  carrier  required  to  screen 
passengers  under  this  part. 

(ii)  Sierves  as  an  immediate 
supervisor,  also  known  as  a  security 
checkpoint  supervisor  (CSS),  to  those 
individuals  described  in  paragraph 
(a)(3)(i)  of  this  section  or,  serves  at  the 
next  supervisory  level,  conunonly 
referred  to  as  a  shift  or  site  supervisor. 

(4)  This  section  apphes  to  each 
individual  who  was  hired  before  (insert 
effective  date  of  rule]  and  who  after 
[insert  date  1  year  after  the  effective  date 
of  the  rule)  performs  any  of  the 
functions  identified  in  paragraph  (a)(3) 
of  this  section. 

(b)  Employment  history  investigations 
required.  Each  air  carrier  shall  ensure 
that  the  following  requirements  are  met 
for  each  individiial  identified  under 
paragraph  (a)  of  this  section: 

(1)  The  individual  has  satisfactorily 
undergone  a  review  covering  the  past  10 
years  of  employment  history  and 
verification  of  the  5  years  preceding  the 
date  the  employment  background 
investigation  is  initiated  as  provided  in 
paragraph  (c)  of  this  section;  and 

(2)  The  results  of  the  employment 
background  investigation  do  not 
disclose  that  the  individual  has  been 
convicted  or  foimd  not  guilty  by  reason 
of  insanity,  in  any  jiuisdiction,  during 
the  10  year  ending  on  the  date  of  such 
investigation,  of  a  crime  involving  any 


of  the  following  crimes  enumerated  in 
paragraphs  (b)(2)(i)  through  (xxv)  of  this 
section.  Where  specific  citations  are 
listed,  both  the  current  citation  and  the 
citation  that  applied  before  the  statute 
was  recodified  in  1994  are  listed. 

(i)  Forgery  of  certificates,  false 
marking  of  aircraft,  and  other  aircraft 
registration  violation,  49  U.S.C.  46306 
(formerly  49  U.S.C.  App.  1472(b)]; 

(ii)  Interference  with  air  navigation, 
49  U.S.C.  46308  [formeriy  49  U.S.C. 
App.  1472(c)]: 

(iii)  Improper  transportation  of  a 
hazardous  material,  49  U.S.C.  46312 
[formerly  49  U.S.C.  App.  1472(b)(2)]; 

(iv)  Aircraft  piracy,  49  U.S.C.  46502 
[formerly  49  U.S.C.  App.  1472(i): 

(v)  Interference  with  flight 
crewmember  members  or  flight 
attendants,  49  U.S.C.  46504  [formerly  49 
U.S.C.  App.  1472(1)]; 

(vi)  Commission  of  certain  crimes 
aboard  aircraft  in  flight,  49  U.S.C.  46506 
(formerly  49  U.S.C.  App.  1472(k)); 

(vii)  Carrying  a  weapon  or  explosive 
aboard  aircraft.  49  U.S.C  46505 
[formerly  49  U.S.C.  App.  14720)]; 

(viii)  Conveying  false  information  and 
threats,  49  U.S.C.  46507  (formerly  49 
U.S.C.  App.  1472(m)]; 

(ix)  Aircraft  piracy  outside  the  special 
aircraft  jurisdiction  of  the  United  States, 
49  U.S.C.  46502(b)  [formerly  49  U.S.C 
App.  1472(n)]; 

(x)  Lighting  violations  involving 
transporting  controlled  substances,  49 
U.S.C.  46315  [formerly  49  U.S.C  App. 
1472(q)]; 

(xi)  Unlawful  entry  into  an  aircraft  or 
airport  area  that  serves  air  carriers  or 
foreign  air  carriers  contrary  to 
established  security  requirements,  49 
U.S.C  46314  [formerly  49  U.S.C  App. 
1472(r)]; 

(xii)  Destruction  of  an  aircraft  or 
aircraft  fadfity,  18  U.S.C  32; 

(xiii)  Murder; 

(xiv)  Assault  with  intent  to  murder; 

(xv)  Espionage; 

(xvi)  Sedition; 

(xvii)  Kidnapping  or  hostage  taking; 

(xviii)  Treason; 

(xix)  Rape  or  ^gravated  sexual  abuse; 

(xx)  Unlawful  possession,  use,  sale, 
distribution,  or  manufactiue  of.an 
explosive  or  weapon; 

(xxi)  Extortion; 

(xxii)  Armed  robbery; 

(xxiii)  Distribution  of,  or  intent  to 
distribute,  a  controlled  substance; 

(xxiv)  Felony  arson;  or 

(xxv)  Conspiracy  or  attempt  to 
commit  any  of  the  aforementioned 
criminal  acts. 

(c)  Investigative  steps.  The 
employment  background  investigation 
shall  consist  of  the  following  steps: 


(1)  The  individual  shall  provide  the 
following  information  on  an  application 
form: 

(i)  The  individual's  full  name, 
including  any  aliases  or  nicknames. 

(ii)  The  dates,  names,  phone  numbers, 
and  addresses  of  previous  employers, 
with  explanations  for  any  gaps  in 
employment  of  more  than  12 
consecutive  months,  during  the 
previous  10-year  period. 

(iii)  Any  convictions  during  the 
previous  10-year  period  of  the  crimes 
fisted  in  paragraph  (b)(2)  of  this  section. 

(2)  The  air  carrier  shall  include  on 
their  application  form  a  notification  that 
the  individual  will  be  subject  to  an 
employment  history  verification  and 
possibly  a  criminal  history  records 
check. 

(3)  The  air  carrier  shall  verify  the 
identity  of  the  individual  through  the 
presentation  of  two  forms  of 
identification,  one  of  which  must  bear 
the  individual's  photograph. 

(4)  The  air  carrier  shall  verify  the 
inframation  on  the  most  recent  5  years 
or  employment  history  required  under 
paragraph  (c)(l)(ii)  of  this  section. 
Information  shall  be  verified  in  writing, 
by  dociunentation,  by  telephone,  or  in 
person. 

(5)  If  one  or  more  of  the  following 
conditions  exists,  the  employment 
background  investigation  shall  not  be 
considered  complete  unless  it  includes 
a  check  of  the  individual's  fingerprint- 
based  criminal  history  record 
maintained  by  the  Federal  Bureau  of 
Investigation  (FBI).  The  air  carrier  may 
request  a  check  of  the  individual's 
fingerprint-based  criminal  history 
record  only  if  one  or  more  of  the 
following  conditions  exists: 

(i)  The  individiud  does  not 
satisfoctorily  account  for  a  period  of 
unemployment  of  12  months  or  more 
during  the  previous  10-year  period. 

(ii)  The  individual  is  imable  to 
support  statements  made  on  the 
application  form. 

(iii)  There  are  significant 
inconsistencies  in  the  information 
provided  on  the  application. 

(iv)  Infoimation  becomes  available  to 
the  air  carrier  diuing  the  investigation 
indicating  a  possible  conviction  for  one 
of  the  crimes  listed  in  (b)(2). 

(d)  Individual  notification.  Prior  to 
commencing  the  criminal  history 
reoHxis  chedi,  the  air  carrier  shall  notify 
the  afiiected  individual  and  identify  a 
point  of  contact  for  follow-up. 

(e)  Fingerprint  processiitg.  The  air 
carrier  shall  collect  and  process 
fingerprints  in  the  following  manner 

(1)  One  set  of  legible  and  classifiable 
fingerprints  shall  be  recorded  on 
fingerprint  cards  approved  by  the  FBL 
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and  distributed  by  the  FAA  for  this 
purpose. 

•    (2)  The  fingerprints  shall  be  obtained 
from  the  individual  under  direct 
observation  by  the  air  carrier  or  a  law 
enforcement  officer,  hidividuals 
submitting  their  fingerprints  shall  not 
take  possession  of  their  fingerprint  card 
after  they  have  been  fingerprinted. 

(3)  The  identity  of  the  individual  shall 
be  verified  at  the  time  fingerprints  are 
obtained.  The  individual  shall  present 
two  forms  of  identification,  one  of 
which  must  bear  the  individual's 
photograph. 

(4)  The  fingerprint  card  shall  be 
forwarded  to  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington,  DC  20591 
(ATTN:  ACO-300,  Fingerprint 
Processing). 

(5)  Fees  for  the  processing  of  the 
criminal  history  record  checks  are  due 
upon  application.  Air  carriers  shall 
submit  payment  through  corporate 
check,  cashier's  check,  or  money  order 
made  payable  to  "U.S.  FAA."  at  the 
prevailing  rate  for  each  fingerprint  card. 
Combined  payment  for  multiple 
applications  is  acceptable.  The 
prevaiUng  rate  for  processing  the 
fingerprint  cards  is  available  from  the 
local  FAA  security  office. 

(f)  Detenmnaiton  of  arrest  status.  In 
conducting  the  criminal  history  records 
check  required  by  this  section,  the  air 
carrier  shall  investigate  arrest 
information  for  the  crimes  hsted  in 
paragraph  (b)(2)  of  this  section  for 
which  no  disposition  has  been  recorded 
to  make  a  determination  of  the  outcome 
of  the  arrest. 

(g)  Availability  and  correction  of  FBI 
records  and  notification  of 
disqualification. 

(1)  At  the  time  the  fingerprints  are 
taken,  the  air  carrier  shall  notify  the 
individual  that  a  copy  of  the  criminal 
history  record  received  from  the  FBI 
wiU  be  made  available  if  requested  in 
writing.  When  requested  in  writing,  the 
air  carrier  shall  make  available  to  the 
individual  a  copy  of  any  criminal 
history  record  received  from  the  FBI. 

(2)  Prior  to  making  a  final 
determination  to  deny  authorization  to 
individuals  described  in  paragraph  (a) 
of  this  section,  the  air  carrier  shall 
advise  individuals  that  the  FBI  criminal 
history  record  discloses  information  that 
would  disquahfy  them  &x)m  positions 
covered  under  this  rule  and  provide 
each  individual  with  a  copy  of  their  FBI 
record  if  it  has  been  requested. 

(3)  The  air  carrier  shall  notify  an 
individual  that  a  final  determination  has 
been  made  to  grant  or  deny  authority  for 
unescorted  access,  or  for  performing 


functions  listed  under  paragraph  (a)  (2), 
(3),  or  (4)  of  this  section. 

(h)  Corrective  action  by  individuals. 
Individuals  may  contact  the  local 
jurisdiction  responsible  for  the 
information  and  the  FBI  to  complete  or 
correct  the  information  contained  in 
their  record  before  any  final  access 
determination  is  made,  subject  to  the 
following  conditions: 

(1)  WiUiin  30  days  after  being  advised 
that  the  criminal  history  record  received 
irom  the  FBI  discloses  disqualifying 
information,  individuals  must  notify  the 
air  carrier,  in  writing,  of  their  intent  to 
correct  any  information  beUeved  to  be 
inaccurate. 

(2)  Upon  notification  by  an  individual 
that  the  record  has  been  corrected,  the 
air  carrier  must  obtain  a  copy  of  the 
revised  FBI  criminal  history  record  prior 
to  making  a  final  determination. 

(3)  If  no  notification  is  received 
within  30  days,  the  air  carrier  may  make 
a  final  determination. 

(i)  Limits  on  dissemination  of  results. 
Criminal  history  record  information 
provided  by  the  FBI  shall  be  used  solely 
for  the  purpose  of  this  section,  and  no 
person  shall  disseminate  the  results  of 
a  criminal  history  records  check  to 
anyone  other  than: 

(1)  The  individual  to  whom  the  record 
pertains  or  that  individual's  authorized 
representative; 

(2)  Air  carrier  officials  with  a  need  to 
know;  and 

(3)  Others  designated  by  the 
Administrator. 

(j)  Employment  status  while  awaiting 
criminal  record  checks.  Individuals  who 
have  submitted  their  fingerprints  and 
are  awaiting  FBI  results  may  perform 
work  under  the  following  conditions: 

(1)  Those  seeking  unescorted  access  to 
the  SIDA  must  be  escorted  by  someone 
who  has  unescorted  SIDA  access 
privileges; 

(2)  Tnose  apphcants  seeking  positions 
covered  under  paragraphs  (a)(2),  (3),  or 
(4)  of  this  section  shall  not  exercise  any 
independent  judgments  regarding  those 
functions. 

(k)  Recordkeeping.  It  is  the  air 
carrier's  responsibility  to  make  any 
criminal  history  records  request  as 
appropriate  to  this  regulation,  to  receive 
and  review  the  criminal  history  records 
of  apphcants,  and  to  maintain  and 
destroy  these  sensitive  documents.  The 
criminal  record  respopsibilities  shall  be 
carried  out  only  by  direct  air  carrier 
employees.  The  air  carrier  shall 
physically  maintain  and  control  in  a 
manner  acceptable  to  the  Administrator 
the  following  written  records  for  each 
individual  until  180  days  after  ceasing 
to  perform  the  functions  identified  in 
paragraph  (a)  of  this  section. 


(1)  A  record  of  each  individual  subject 
to  an  employment  backgroimd 
investigation  that  includes: 

(i)  The  appUcation; 

(ii)  The  employment  verification 
information  obtained  by  the  air  carrier; 

(iii)  The  names  of  those  bom  whom 
the  employment  verification 
information  was  obtained; 

(iv)  The  date  and  the  method  of  how 
the  contact  was  made;  and 

(v)  Any  other  information  as  required 
by  the  Administrator. 

(2)  A  record  for  each  individual 
subject  to  a  criminal  history  records 
check  shall  include,  in  addition  to  the 
records  in  paragraph  (k)(l)  of  this 
section,  the  results  of  the  records  check, 
or  a  certification  by  the  air  carrier  that 
the  check  was  completed  and  did  not 
uncover  a  disquaUfying  conviction. 

(1)  Continuing  responsibilities.  (1)  Any 
individual  authorized  to  have 
unescorted  access  privilege  to  the  SIDA 
or  that  perform  functions  covered  under 
paragraphs  (a)(2).  (3).  or  (4)  of  this 
section,  who  is  subsequently  convicted 
of  any  of  the  crimes  Usted  in  paragraph 
(b)(2)  of  this  section,  shall  report  the 
conviction  within  24  hoiu^  to  the  air 
carrier  and  surrender  the  SIDA  access 
medium  or  any  identification  medium 
provided  to  them  related  to  positions 
covered  under  (a)(2),  (3)  or  (4)  of  this 
section. 

(2)  If  information  becomes  available  to 
the  air  carrier  indicating  that  an 
individual  has  a  possible  conviction  for 
one  of  the  disqualifying  crimes  in 
paragraph  (b)(2)  of  this  section,  the  air 
carrier  shall  determine  the  status  of  the 
conviction.  If  the  conviction  is 
confirmed  the  air  carrier  shall  withdraw 
any  authority  granted  under  this 
section. 

(m)  Air  carrier  responsibilities.  The  air 
carrier  shall — 

(1)  Designate  an  individual  at  each 
airport  to  control  and  maintain  the 
employment  background  investigation 
files  of  individuals  for  whom  the  air 
carrier  has  made  a  certification  to  the 
airport  operator  under  §  107.31(n)(l)  of 
this  chapter. 

(2)  Designate  an  individual,  in  the 
security  program,  to  oversee  the  control 
of  employment  background 
investigation  files  of  individuals  subject 
to  section  108.33(a)  (2),  (3),  or  (4).  The 
files  shall  be  kept  in  a  location  or 
locations  acceptable  to  the 
Administrator  and  identified  in  the 
security  program. 

(3)  Audit  the  employment  background 
investigations  performed  in  accordance 
with  this  section.  The  audit  process 
shall  be  set  forth  in  the  air  carrier 
approved  security  program. 


Issued  in  Washington  on  March  14, 1997. 
Anttoajr  FaifllMig, 

Director.  Office  of  Civil  Aviation  Security 
Policy  and  Planning. 

IFR  Doc.  97-6947  Filed  3-14-97;  3:19  pml 
■LLMQ  OOOt  4»1*-1»-M 


Wednesday 
March  19,  1997 


Part  VI 


Department  of  the  Treasury 

Office  of  the  ComptroUer  of  the  Currency 
12  CFR  Part  13 

Federal  Reserve  System 

12  CFR  Part  208  and  211 

Federal  Deposit  Insurance 
Corporation 

12  CFR  Part  368 

Government  Securities  Sales  Practices; 
Finai  Ruie 


13276 


Federal  Register  /  Vol.  62,  No.  53  /  Wednesday.  March  19.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  53  /  Wednesday,  March  19,  1997  /  Rules  and  Regulatimis     13277 


DEPARTMENT  OF  THE  TREASURY 

Offic*  of  the  Comptrollef  of  the 
Currency 

12  CFR  Part  13 
[Docket  No.  97-06] 
RiN  1557-AB52 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  211 

[Reguletions  H  and  K,  Oockat  No.  R-0921] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  368 
WW  9064  ABM 

Qovefnment  Securities  Sales  Practices 

AGENCIES:  Office  of  the  Comptroller  of 

the  Currency,  Treasury;  Board  of 

Governors  of  the  Federal  Reserve 

System;  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Joint  final  rule. 


SUiMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC).  Board  of  * 

Governors  of  the  Federal  Reserve 
System  (Board),  and  Federal  Deposit 
Insurance  Corporation  (FDIC) 
(collectively,  the  agencies)  are  issuing 
rules  regarding  sales  practices 
concerning  government  securities  by 
depository  institutions  within  their 
respective  jurisdictions.  The  agencies 
are  adopting  the  final  rules  in  Ught  of 
recent  statutory  changes  authorizing  the 
agencies  to  adopt  rules  governing 
transactions  in  government  securities  in 
order  to  provide  consistent  treatment  for 
government  securities  customers.  The 
final  rules  minimize  regulatory  burdens 
to  the  extent  feasible,  consistent  with 
the  goal  of  providing  purchasers  of 
government  securities  with  consistent 
treatment  regardless  of  whether  they 
engage  in  transactions  in  government 
securities  with  banks  or  nonbank 
government  securities  brokers  and 
dealers. 

EFFECTIVE  DATE:  This  joint  rule  is 
effective  July  1, 1997. 

FOR  FURTHER  INFORMATION,  CONTACT: 
OCC:  Ellen  Broadman.  Director,  or 
Elizabeth  Malone,  Senior  Attorney. 
Securities  4  Corporate  Practices 
Division  (202/874-5210);  Joseph  W. 
Malott.  National  Bank  Exaniner.  Capital 
Markets  (202/874-5070);  or  Mark  J. 
Tenhundfeld,  Assistant  Director, 
Legislative  and  Regulatory  Activities 
(202/874-5090),  250  E  Street,  SW. 
Washington.  DC  20219. 


Board:  Oliver  Ireland.  Associate 
General  Counsel  (202/452-3625),  or 
Lawranne  Stewart,  Senior  Attorney 
(202/452-3513).  Legal  Division,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  ahd  C  Streets,  NW, 
Washington.  DC  20551.  For  the  hearing 
impaired  only.  Telecommunication 
I>evice  for  Deaf  (TDD),  Ernestine  Hill  or 
Dorothea  Thompson  (202/452-3544). 

FDIC:  William  A.  Stark.  Assistant 
Director  (202/898-6972),  Keith  Ligon, 
Chief  (202/898-3618).  Kenton  Fox. 
Senior  Capital  Markets  Speciahst  (202/ 
898-7119).  Division  of  Supervision;  or 
Karen  L.  Main.  Senior  Attorney  (202/ 
898-8838).  Legal  Division.  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street.  NW.  Washington.  DC  20429. 

SUPPLEMENTARY  INFORMATION: 

The  Government  Securities  Act 
Amendments  of  1993 

The  Government  Securities  Act 
Amendments  of  1993  (Amendments) 
(Pub.L.  103-202).  codified  at  section 
15C(b)(3)  of  the  Securities  Exchange  Act 
of  1934  (Exchange  Act)  (15  U.S.C  78o- 
5(b)(3)).  authorize  the  agencies  to  adopt 
rules  and  regulations  governing 
transactions  in  government  securities  as 
may  be  necessary  to  prevent  fivudident 
and  manipulative  acts  and  practices  and 
to  promote  just  and  equitable  principles 
of  ti«de.  Id.  section  15C(b)(3)(A).  Rules 
adopted  pursuant  to  the  Amendments 
apply  to  transactions  in  government 
seciirities  by  banks  that  have  filed,  or 
are  required  to  file,  notice  as 
government  securities  brokers  or 
dealers. 

The  Amendments  require  the  banking 
agencies  to  consider  the  sufficiency  and 
appropriateness  of  existing  laws  and 
rules  apphcable  to  government 
securities  brokers  or  dealers  and 
associated  persons  before  promulgating 
rules  governing  transactions  in 
government  seciuities.  Id.  section 
15C(b)(3)(C).  In  determining  whether 
existing  laws  are  sufficient,  the  agencies 
may  consider  rules  that  expressly  apply 
to  government  securities  activities  of 
financial  institutions  and  other  sales 
practice  rules  that  do  not  expressly 
apply  to  these  activities  but  that  are 
used  by  examiners  and  bankers  as 
guidance  for  transactions  in  government 
securities.  S.  Rep.  No.  109,  103d  Cong., 
1st  Sess.  at  14.  The  agencies  also  may 
consider  the  extent  to  which  additional 
rules  are  necessary  to  establish 
consistent  treatment  for  bank  customers 
engaged  in  transactions  involving 
government  securities. 

The  Amendments  also  eliminated  the 
statutory  limitations  on  the  National 
Association  of  Seciuities  Dealers 


(NASD)  authority  to  apply  sales  practice 
rules  to  transactions  in  government 
securities  by  government  securities 
broker-dealers  that  are  members  of  the 
NASD.  See  section  106  of  the 
Amendments  (15  U.S.C.  78o-3).  To 
implement  this  expanded  sales  practice 
authority,  the  NASD  proposed,  and  the 
SEC  approved  August  20, 1996  (see  SEC 
Release  No.  34-37588).  the  application 
of  the  NASD  Conduct  Rules  (formerly, 
the  Rules  of  Fair  Practice)  to 
transactions  in  government  seciuities. 
The  NASD  Conduct  Rules  include  a 
Business  Conduct  Rule  and  a  SuitabiUty 
Rule,  as  well  as  a  Suitability 
Interpretation.  The  rules  and  the 
interpretation  that  the  agencies 
promulgated  in  both  the  proposed  and 
final  rules  (see  text  that  follows)  are 
substantially  identical  to  the  NASD 
Business  Conduct  and  Suitability  Rules 
and  the  NASD  SuitabiUty  Interpretation. 

The  Proposal 

On  April  25, 1996  (61  FR  18470),  the 
agencies  requested  comment  on  whether 
they  should  require  a  bank  that  is  a 
government  securities  broker  or  dealer 
to  comply  with  rules  that  are 
substantively  identical  to  the  NASD 
Business  Conduct  and  Suitability  Rules 
and  the  NASD  Suitability  Interpretation. 
The  proposal  defined  "bank  that  is  a 
government  securities  broker  or  dealer" 
as  a  bank  that  has  filed  notice,  or  is 
required  to  file  notice,  as  a  government 
securities  broker  or  dealer  under  the 
provisions  of  the  Government  Securities 
Act  (15  U.S.C.  78o-5(a))  and  applicable 
Treasury  rules  (17  CFR  400.1(d)  and 
401). 

The  proposal  required  a  bank  that  is 
a  government  securities  broker  or  dealer 
and  its  associated  persons:  (a)  To 
observe  high  standards  of  commercial 
honor  and  just  and  equitable  principles 
of  trade  in  the  conduct  of  its  business 
as  a  government  seciuities  broker  or 
dealer;  and  (b)  to  have  reasonable 
grounds  for  believing  that 
recommendations  are  suitable  for  a 
customer  based  on  the  facts,  if  any. 
disclosed  by  a  customer  regarding  his, 
her.  or  its  other  securities  holdings  and 
financial  situation  and  needs.  The 
proposal  provided  that,  if  a  bank  is 
doing  business  with  a  non-institutional 
customer,  the  bank  must  make 
reasonable  efforts  to  obtain  information 
concerning  the  customer's  financial 
situation  and  tax  status  and  investment 
objectives  before  executing  a  transaction 
it  recommended  to  the  customer.  The 
suitabihty  rule  contained  in  the 
proposal,  hke  the  SuitabiUty  Rule  of  the 
NASD..appUes  only  in  situations  where 
a  bank  makes  a  "recommendation"  to  its 
customer. 


The  proposal  also  set  out  a  suitabiUty 
interpretation  that  identifies  factors  that 
may  be  relevant  when  evaluating  a 
bank's  compUance  with  the  suitabiUty 
rule  when  dealing  with  an  institutional 
customer  other  than  a  natural  person. 
The  interpretation  identified:  (a)  the 
customer's  capabiUty  to  evaduate 
investment  risk  independently;  and  (b) 
the  extent  to  which  the  customer  is 
exercising  independent  judgement  in 
evaluating  a  bank's  recommendation  as 
the  two  most  important  considerations 
in  determining  the  scope  of  the  bank's 
responsibilities  to  an  institutional 
customer.  The  suitability  interpretation 
provided  that  a  bank  will  have  met  the 
requirements  of  the  suitabiUty  rule  with 
respect  to  a  particular  institutional 
customer  where  the  bank  has  reasonable 
grounds  to  determine  that  the 
institutional  customer  is  capable  of 
independently  evaluating  investment 
risk  and  is  exercising  independent 
judgement  in  evaluating  a 
reconunendation. 

The  proposed  suitabiUty 
interpretation  set  forth  certain  factors 
for  banks  to  apply  in  evaluating  an 
institutional  customer's  capabiUty  to 
evaluate  investment  risk  independently. 
These  factCHV  include:  The  customer's 
use  of  consultants,  advisors,  or  bank 
trust  departments;  the  experience  of  the 
customer  generally  and  with  respect  to 
the  specific  instrument;  the  customer's 
abiUty  to  understand  the  investment 
and  to  evaluate  independently  the  effect 
of  market  developments  on  the 
investment;  and  the  complexity  of  the 
security  Involved.  The  interpretation 
stressed  that  an  institutional  customer's 
abiUty  to  evaluate  investment  risk 
independentiy  may  vary  depending  on 
the  particular  type  of  instrument  or  its 
risk.  Moreover,  the  interpretation  noted 
that  an  institutional  customer  with 
general  abiUty  to  evaluate  investment 
risk  may  be  less  able  to  do  so  when 
dealing  with  new  types  of  instruments 
or  instruments  with  which  the  customer 
has  Uttle  or  no  experience. 

The  proposed  suitabiUty 
interpretation  further  provided  that  a 
determination  that  an  institutional 
customer  is  making  an  independent 
investment  decision  depends  on  foctors 
such  as  the  understanding  between  the 
bank  and  its  customer  as  to  the  nature 
of  their  relationship,  the  presence  or 
absence  of  a  pattern  of  acceptance  of  the 
bank's  recommendations,  the  customer's 
use  of  ideas,  suggestions,  and 
information  obtained  fit>m  other  market 
professionals,  and  the  extent  to  which 
the  customer  has  provided  the  bank 
with  information  concerning  the 
customer's  portfoUo  or  investment 
objectives. 


While  the  proposed  suitabiUty 
interpretation  stated  that  these  factors 
would  be  considered  relevant  in 
evaluating  whether  a  bank  that  is  a 
government  securities  broker  or  dealer 
has  fulfilled  the  requirements  of  the 
suitabiUty  rule  with  respect  to  any 
institutional  customer  that  is  not  a 
natural  person,  it  further  stated  that  the 
factors  cited  would  be  considered  most 
relevant  for  an  institutional  customer 
with  at  least  $10  milUon  invested  in 
securities  in  the  aggregate  in  its 
portfoUo  or  under  management. 

Final  Roles  and  Comments  Received 

The  final  rules  adopt  the  business 
conduct  and  suitabiUty  rules  and  the 
suitabiUty  interpretation  as  proposed, 
excepting  only  the  addition  of  a 
definition  of  "government  security"  in 
the  final  rules  and  minor  modifications 
of  the  suitabiUty  interpretation  to 
conform  that  interpretation  to  the 
NASD's  SuitabiUty  Interpretation.  As 
discussed  in  greater  detail  below,  the 
agencies  continue  to  beUeve  that  banks 
and  their  customers  will  benefit 
significantly  bom  a  consistent  set  of 
rules  appUed  to  banks  engaged  in 
transactions  in  government  securities. 

The  agencies  received  a  total  of  18 
comments.  Of  these,  eight  were  from 
trade  organizations  representing 
interests  ranging  bom  the  banks  and  the 
securities  companies  to  state 
governments  and  retired  persons.  Seven 
other  comments  were  from  insured 
depository  institutions  or  their  affiUates. 
two  were  from  State  governments,  and 
the  remaining  comment  was  from  a 
securities  deader.  The  comments  were 
frurly  evenly  spUt.  with  banks  and 
securities  comptanies  and  their 
res|>ective  trade  organizations  generally 
opposing  the  proposal  and  the  rest  of 
the  commenters  bvoring  it. 

Commenters  typically  responded  to 
some  or  aU  of  the  specific  questions  set 
out  in  the  proposal.  Below  is  a  summary 
of  the  comments,  along  with  the 
agencies'  responses,  that  foUows  the 
order  of  questions  presented  for 
comment  in  the  proposal. 

Issue  1.  Adoption  of  rules  substanticdly 
similar  to  the  NASD  Business  Conduct 
and  Suitability  Rules 

Eight  commenters  opposed  adoption 
of  these  rules  for  banks  while  seven 
favored  adoption  of  the  rules. 

(a)  Comments  supporting  adoption  of 
the  proposed  rules.  Commenters 
representing  purchasers  of  government 
securities  stated  that  certain  government 
securities,  such  as  collateraUzed 
mortgage  obUgations,  carry  considerable 
risk  and  are  unsuitable  for  certain 
investors.  The  purchasers' 


representatives  stated  further  that 
customers  need  to  be  protected  from 
potential  misconduct  in  the  sale  of 
government  securities.  They  beUeve  that 
banks  should  be  held  to  the  same 
standards  as  apply  to  other  entities  that 
engage  in  government  securities 
transactions  and  that  the  existence  of 
customer  protections  should  not  depend 
on  the  type  of  entity  selling  the  security. 
Several  of  the  commenters  also  stated 
their  support  for  the  suitabiUty 
interpretation,  with  one  commenter 
stating  that  a  suitabiUty  determination 
must  be  made  on  a  case-by-case  basis 
and  another  stating  that  banks  should  be 
required  to  ask  for  specific  information 
about  an  investor  before  making  a 
recommendation. 

(b)  Comments  opposing  adoption  of 
the  proposed  rules.  Those  opposing  the 
appUcation  of  these  rules  to  banks 
advanced  several  arguments  to  support 
their  conclusion  that  the  rule  is 
unnecessary.  Their  argimients  fall  into 
the  foUowing  eight  broad  categories. 

(i)  There  have  been  no  signincant 
sales  practice  abuses. 

(u)  The  Amendments  and  the 
legislative  history  indicate  that  the 
banking  agencies  are  not  required  to 
adopt  sales  practice  rules. 

(iu)  There  are  sufficient  mariiLet 
incentives  to  ensure  that  the  good 
relations  that  exist  between  banks  and 
their  customers  would  likely  discourage 
banks  from  making  unsuitable 
recommendations  of  government 
securities. 

(iv)  A  suitabiUty  obUgation  is 
particularly  inappropriate  in  the  case  of 
institutional  investors,  because 
institutional  investora  need  less 
protection  than  do  retail  customers  and 
because  a  bank  wiU  lack  adequate 
information  needed  to  detect  anomaUes 
between  an  institutional  customer's 
investment  objectives  and  the  type  of 
trade. 

(v)  The  rules  will  impose  significant 
additional  burdens  on  banks,  in  part 
because  the  rules  are  too  ambi^ous. 

(vi)  The  rules  could  have  unintended 
adverse  consequences  by  discouraging 
investors  from  performing  their  own 
research  in  order  to  shift  responsibiUty 
(and,  therefore,  UabiUty)  for  making 
appropriate  investments  to  the  bank  that 
makes  a  recommendation. 

(vii)  Case  law  and  other  issuances, 
such  as  the  Interagency  Statement  on 
Retail  Sales  of  Nondeposit  Investment 
Products  (the  Interagency  Statement), 
OCC  Banking  Circular  277— Risk 
Management  of  Financial  Derivatives, 
the  Board's  Trading  Activities  Manual 
(March  1994)  and  SR  93-69  (PIS)  (Dec. 
20,  1993),  and  the  Rules  of  the 
Municipal  Securities  Rulemaking  Board 
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(MSRB),  provide  sufficient  guidance  to 
banks  and  bank  examiners  on 
appropriate  sales  practices. 

fviii)  The  agencies  should  consider 
alternatives  to  adopting  the  rules  as 
proposed,  such  as  adopting  guidelines 
or  amending  the  proposal  to  include  a 
statement  that  comphance  with  certain 
reouirements  creates  a  safe  harbor. 

(c)  Analysis  of  Issue  1.  After  carefully 
considering  all  the  argiunents  advanced 
by  the  commenters,  the  agencies 
continue  to  beheve  that  the  benefits  of 
the  rules  in  question  significantly 
outweigh  the  burdens  and.  therefore,  are 
adopting  the  rules  substantially  as 
proposed.  The  agencies  beheve  that 
adoption  of  final  rules  substantially  in 
the  tmm  proposed  is  appropriate  to 
provide  consistent  treatment  for 
government  securities  customers. 
Although  bank  and  nonbank 
government  securities  dealers  will 
continue  to  be  subject  to  diffnent 
regulatory  structures,  adoption  of 
business  ccmduct  and  suitabihty  rules 
that  are  consistent  with  the  NASD  rules 
will  ensure  that  customers  of  both  bank 
and  nonbank  government  securities 
broker-dealers  receive  consistent 
treatment  in  their  government  seciuities 
transactions.  The  agencies  agree  with 
those  who  stated  that  certain 
government  securities  can  cany 
considerable  risk  and  that  the  rules 
appropriately  foois  the  banking 
industry's  attention  on  the  issue  of 
suitabihty  in  recommending  these 
securities.  An  analysis  of  the  comments 
opposinfi  adoption  of  the  rules  follows. 

U)  Lack  of  evidence  of  abuses. 
Opponents  of  the  rules  are  correct  that 
sales  practice  abuses  have  not  been 
fbimd  to  be  a  significant  problem  in 
financial  institutions  engaged  in 
government  seciuities  transactions. 
However,  losses  stemming  from 
unsuitable  transactions  in  government 
securities  can  create  reputational  risk 
for  banks.  The  agencies  beheve  that 
banking  practices  that  comport  with  the 
final  rules  will  help  minimize  this  risk 
to  banks  due  to  losses  inciured  by  their 
customers. 

(ii)  Rules  not  required  by  statute. 
Opponents  of  the  rules  also  correctly 
noted  that  the  Amendments  and  the 
legislative  history  do  not  require  the 
bank  regulatory  agencies  to  adopt  sales 
practice  rules.  However,  the 
Amendments  authorize  the  agencies  to 
adopt  rules  as  may  be  necessary  to 
promote,  among  other  things,  pist  and 
equitable  principles  of  trade.  The  final 
rules  accomplish  this  by  providing 
guidance  to  banks  about  the  extoit  of 
their  obligations  when  recommending  a 
government  security  to  a  customer. 
They  also  mable  a  customer  to  receive 


consistent  treatment,  regardless  of 
whether  the  customer  conducts  business 
with  a  bank  or  nonbank  government 
seciuities  broker-dealer. 

(iii)  Sufficient  market  alternatives. 
The  agencies  intend  for  the  rules  to 
facihtate  the  good  relations  noted  by 
many  commenters  that  exist  between 
banks  and  their  customers.  In  addition 
to  codifying  the  business  conduct  and 
suitabihty  rules,  the  final  rules  provide 
banks  with  guidance  concerning  those 
factors  that  a  bank  may  find  relevant 
when  determining  its  suitability 
obhgations  to  an  institutional  customer. 
This  guidance  is  provided  to  assist 
banks  in  identifying  when  an 
institutional  customer  is  capable  of 
evaluating  investment  risk 
independently  and  is  exercising 
independent  judgement  in  evaluating 
the  bank's  recommendation, 
(iv)  Suitability  obligation 
inappropriate  for  institutional 
customers.  The  agencies  agree  with  the 
commenters  who  stated  that  any 
suitabihty  rule  should  reflect  the 
difiisrenoes  between  institutional  and 
non-institutional  customers.  Banks 
frequently  will  have  knowledge  about 
an  investment  and  its  risks  that  are  not 
possessed  or  easily  obtained  by  the  non- 
institutional  customer.  A  more 
sophisticated  institutional  customer,  on 
the  other  hand,  may  have  both  the 
understanding  of  how  a  particular 
securities  issue  could  perform  and  a 
desire  to  make  investment  decisions 
without  relying  on  a  bank's 
recommendation. 

The  final  rules  recognize  the  wide 
variety  of  customer  profiles,  even  among 
institutional  customers,  and  provides 
guidance  intended  to  assist  a  bank  in 
determining  the  nature  of  its  suitabihty 
obhgations  to  a  customer.  Under  the 
final  nd«,  the  nature  of  a  suitabihty 
determination  changes,  depending  on 
the  type  of  customer.  For  a 
comparatively  unsophisticated 
customer,  the  determination  will  need 
to  focus  more  on  whether  a  particular 
investment  is  appropriate  for  that 
customer  after  a  review  of  the 
custtaner's  financial  condition  and 
objectives.  For  a  more  sophisticated 
customer,  the  focus  of  the  suitability 
determination  shifts  initially  to  the 
question  of  whether  the  customer  is 
capable  of  evaluating  risk  and  the  bank's 
recommendation.  The  suitabihty 
interpretation  provides  illustrative 
factors  that  are  intended  to  help  a  hank 
determine  how  to  fulfill  its  suitabihty 
obhgation  for  a  given  institutional 
customer.  As  noted  in  the 
interpretation,  these  factors  are  not 
intended  to  be  requirements  or  the  only 
factors  to  be  considered  but  are  offered 


merely  as  guidance  in  determining  the 
scope  of  a  bank's  suitabihty  obhgations. 

(v)  Increased  burden.  The  agencies 
beheve  that  the  sales  practice  rules  will 
not  subject  banks  to  a  material  increase 
in  regulatory  burden.  Almost  all  banks 
that  are  government  securities  broker- 
dealers  also  are  municipal  seciuities 
broker-dealers  or  sell  other  securities  for 
which  they  are  required  to  comply  with 
business  conduct  and  suitabihty  rules. 
As  a  consequence,  banks  frequently  will 
have  obtained  the  information  needed  to 
comply  with  the  business  conduct  and 
suitabihty  rules  frtim  customers  in  the 
course  of  other  seciuities  transactions. 
and  will  have  implemented  pohdes  and 
procedures  that  can  be  applied  to 
transactions  involving  government 
securities. 

(vi)  Unintended  adverse 
consequences.  The  agencies  disagree 
with  the  commenters  who  suggested 
that  the  rules  will  discourage  customera 
from  consulting  with  their  own  internal 
or  external  advisora  before  making  an 
investment.  These  commenters  are 
concerned  that  the  rules  will  shift 
hability  to  banks  by  creating 
disincentives  for  a  customer  to 
undertake  research  that  is  independent 
of  that  conducted  by  a  bank.  As  noted 
in  the  proposal,  the  suitabihty  and 
business  conduct  rules  and  suitabihty 
interpretation  do  not  provide  a  basis  for 
a  private  right  of  action  against  a  bank 
by  a  customer  based  on  a  violation  of 
these  rules  or  interpretation.  Thus,  a 
customer  will  have  every  incentive  after 
the  rules  are  adopted  that  it  had  before 
adoption  to  undertake  whatever  due 
dihgenoe  it  thinks  is  appropriate  in 
evaluating  an  investment 
recommendation. 

(vii)  Existing  guidance  adequate. 
While  those  opposed  to  the  rules  are 
correct  that  there  are  banking  agency 
issuances  that  address  sales  practices  in 
other  areas  of  securities  sales,  these 
issuances  do  not  provide  customera  who 
engage  in  government  securities 
transactions  with  banks  with  treatment 
that  is  consistent  with  that  provided 
under  the  NASD  Business  Conduct  or 
Suitabihty  Rules  or  the  NASD 
Suitabihty  Interpretation.  Moreover, 
existing  guidance  does  not  address 
government  seciuities  sales  practices  for 
all  types  of  customers.  The  final  rules 
will  provide  a  framewoik  that  will  be 
consistent  throughout  the  banking 
industry  for  analyzing  the  obligations  of 
a  bank  engaged  in  government  securities 
transactions. 

(viii)  Suggested  alternatives.  One 
bank  commenter  recommended  that  the 
agencies  adopt  guidelines  instead  of  the 
proposed  sales  practice  rules.  Another 
suggested  that  the  agencies  adopt  an 


"appropriateness"  standard  pureuant  to 
which  a  bank  would  focus  on  the 
customer's  abihty  to  understand  the 
nature  of,  and  ri^  inherent  in,  a  given 
transaction.  Two  commentera  suggested 
that  the  final  rules  contain  an  assurance 
that  comphance  with  the  interpretive 
guidance  will  create,  at  a  minimum,  a 
rebuttable  presumption  that  a  bank's 
suitability  obhgations  with  respect  to 
institutional  customers  have  been 
satisfied.  Finally,  another  commenter 
suggested  that  banks  be  insulated  from 
habihty  if  an  institutional  customer  has 
retained  a  third  party  professional 
investment  advisor  or  if  the  bank 
executes  a  transaction  that  is  consistent 
with  an  institutional  account's 
specifically  enumerated  authorized 
investment  guidelines. 

The  agencies  have  concluded, 
however,  that  adopting  the  rules  in  the 
form  of  a  regulation  will  provide 
consistent  treatment  of  customera. 
regardless  of  whether  they  conduct 
business  with  a  bank  or  a  nonbank 
government  securities  broker-dealer. 
The  agencies  also  have  decided  not  to 
create  any  safe  harbon  whereby  a  bank 
would  be  presumed  to  have  fulfilled  its 
suitabihty  obhgation.  The  creation  of 
such  a  presumption  would  be 
acceptable  only  if  a  definable  class  of 
institutional  customera  could  be 
identified  that  would  not  benefit  from 
the  suitabihty  rule  under  any 
conceivable  circumstance.  "Institutional 
customera"  include,  among  othera. 
colleges,  churches,  charities,  and 
governments.  Given  the  wide  diveraity 
of  characteristics  that  such  entities 
present,  the  agencies  have  concluded 
that  it  is  more  appropriate  for  a  bank  to 
determine  suitabihty  on  a  case-by-case 
basis.  Furthermore,  nonbank  broker- 
dealera  do  not  have  safe  harbore 
whereby  comphance  with  the  suitabihty 
obhgation  is  presumed.  To  create  a  safe 
harbor  for  banks  would  reduce  the 
benefits  of  consistent  treatment  of 
customera. 

Issue  2.  Benefits  of  Consistency  Among 
Government  Securities  Brokers  and 
Dealers 

Of  the  seven  conunentere  responding 
to  this  issue,  five  stated  that  there  are 
benefits  of  consistent  treatment  by 
government  securities  broker-dealera 
while  two  stated  that  consistency  would 
not  provide  significant  benefits. 

(a)  Comments  favoring  consistency. 
Several  commentera  stated  that 
customera  are  more  likely  to  receive 
equal  treatment  if  the  agencies  impose 
rules  similar  to  those  imposed  by  the 
NASD.  One  commenter  noted  that  the 
substance  of  the  rules  apphed  by  the 
hanking  agencies  should  be  as  uniform 


as  possible  with  those  apphed  by  the 
NASD  to  minimize  the  extent  to  which 
there  are  gaps  in  the  existing  regulatory 
framework.  Another  commenter  stated 
that  a  customer  should  not  have  to  bear 
the  burden  of  determining  which  set  of 
rules  apply  to  different  dealera  who  are 
performing  exactly  the  same  functions 
concerning  exactly  the  same  types  of 
investments.  In  thds  commenter's  view, 
the  agencies"  role  in  maintaining  the 
safety  and  soundness  of  banks  includes 
protecting  customera.  A  third 
conunenter  observed  that  fragmentation 
of  the  market  is  likely  if  different  rules 
apply. 

(b)  Comments  opposmg  consistency. 
A  trade  association  representing  both 
bank  and  nonbank  interests  stated  that 
a  majority  of  its  membera  believes  that 
adopting  the  final  rules  is  not  justified 
because  the  level  playing  field  already 
exists  in  the  form  of  remedial  and 
enforcement  authority  that  the  agencies 
may  exercise.  Another  commenter  noted 
that  there  are  significant  differences 
between  bank  and  nonbank  government 
securities  broker-dealera,  and  concluded 
that  these  differences  justify  using 
different  standards.  This  commenter 
beheves  that  the  different  standards 
continue  to  result  in  the  same  level  of 
customer  protection,  thus  obviating  the 
need  to  adopt  the  rules  set  out  in  the 
proposal. 

(c)  Analysis  of  Issue  2.  The  agencies 
beheve  that  the  final  rules  will  provide 
consistent  treatment  to  customera 
engaging  in  government  securities 
transactions,  regardless  of  whether  the 
customer  receives  a  recommendation 
from  a  bank  or  nonbank  government 
securities  broker-dealer.  The  existing 
regulatory  and  common  law  does  not 
provide  this  consistent  treatment  The 
final  rules  avoid  requiring  customera  to 
ascertain  which  rules  apply  to  which 
institution.  Moreover,  the  agencies 
expect  that  the  final  rules,  by  focusing 
banks'  attentions  on  suitabihty 
concerns,  will  minimize  the  chsputes 
between  banks  and  their  customera 
concerning  the  suitabihty  of  a  given 
recommendation. 

Issue  3.  Sufficiency  of  the  Standard 
Provided  in  the  Business  Conduct  Rule 

Five  commentera  responded  to  this 
issue.  Four  commentera  beheve  that  the 
business  conduct  rule  is  sufficiently 
clear,  while  one  commenter  beheves 
that  additional  interpretation  is 
necessary. 

(a)  Comments  finding  business 
conduct  rule  clear.  One  commenter 
stated  that  the  business  conduct  rule, 
taken  together  with  the  suitabihty  rule, 
is  suffidenUy  cfear.  In  this  commenter's 
opinion,  a  rule  of  this  nature  should 


provide  a  general  code  of  conduct  that 
protects  the  integrity  of  the  profession 
by  setting  a  baseline  of  good  conduct. 
Another  commenter  suggested  that  more 
specific  guidelines  may  be  too 
restrictive  and  not  benefit  the  customer 
or  bank.  A  third  commenter  restated  its 
request  for  changes  in  the  examination 
procedures  to  ensure  compliance  with 
the  final  rule  but  suggested  that  banks 
should  have  less  latitude  in  the  types  of 
information  requested  from  a  customer. 
The  fourth  commenter  stated  its  general 
agreement  that  the  business  conduct 
rule  is  clear. 

(b)  Comments  finding  the  business 
conduct  rule  unclear.  The  one  comment 
finding  the  business  conduct  rule 
unclear  stated  that  the  rule  does  not 
delineate  proper  conduct  for  sales 
practices.  This  conunenter  stated  that  it 
views  the  NASD  guidance  related  to  the 
business  conduct  rule  as  providing 
appropriate  additional  clarification. 

(c)  Analysis  of  Issue  3.  The  agencies 
beheve  that  the  business  conduct  rule 
set  out  in  the  proposal  is  sufficienUy 
clear.  As  noted  by  one  commenter,  the 
rule  establishes  a  baseline  of 
appropriate  behavior  in  the  industry.  A 
bank  tiien  has  the  flexibihty  to  comply 
with  this  standard  in  ways  that  it  finds 
appropriate  and  effective.  Attempts  at 
additional  clarification  tn  this  area  are 
likely  to  provide  httle  additional 
meaningful  guidance  without  becoming 
so  detailed  as  to  be  overly  biudensome 
and  restrictive.  The  agencies  also  are 
concerned  that  additional  clarification 
in  the  business  conduct  rule  would 
detract  from  the  objective  of  ensuring 
consistent  treatment  for  customera  of 
bank  and  nonbank  government 
securities  broker-dealera.  The  agencies 
note  that  the  NASD  is  continuing  to 
consider  issues  concerning  the 
apphcation  of  certain  interpretations  of 
their  Business  Conduct  Rule  to  the 
government  securities  maricets. 

Issue  4.  Definition  of 
"Recommendation  " 

The  issue  of  whether  to  define 
"recommendation"  or  provide  guidance 
as  to  what  is  and  is  not  a 
recommendation  generated  responses 
fiT>m  seven  commentera,  four  of  whom 
requested  additional  guidance  or  a 
definition  and  three  of  whom  stated  that 
no  additional  guidance  or  definition  is 
needed. 

(a)  Comments  favoring  defining 
"recommendation. "  A  point 
consistently  made  by  those  requesting 
additional  guidance  is  that  the  rules 
should  clarify  that  a  recommendation 
does  not  include  providing  routine 
market  information,  such  as  market 
observations,  forecasts  about  the  general 
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direction  of  interest  rates,  and  price 
quotations.  One  commenter  also  stated 
that  the  rules  should  not  treat  subjective 
analyses  of  market  information  as  a 
recommendation,  because  to  do  so 
would  discourage  banJcs  from  providing 
this  information.  This  commenter 
suggested  that  the  rules  exclude  from 
the  definition  of  "recommendation"  the 
providing  of  several  investment 
altemadves  for  an  investor's 
consideration.  Two  commenters 
proposed  definitions  that  would 
include,  generally  speaking,  an 
unconditional  affirmative  statement  by 
one  party  urging  another  to  enter  into  a . 
particular  transaction,  an  expUcit 
identification  of  the  statement  as  a 
recommendation,  and/or  a  requirement 
that  information  be  given  to  the  bank 
expressly  for  the  purpose  of  enabling 
the  bank  to  make  a  recommendation. 
One  of  these  commenters  stated  that 
rehance  should  not  be  considered 
reasonable  unless  an  institutional 
customer  has  provided  information 
regarding  its  portfolio,  its  liabihties,  and 
the  range  of  investment  opportimities 
available  to  the  customer.  Another 
commenter  concluded  that  the 
definition  is  so  vague  that  the 
commenter  will  have  to  assiune,  despite 
the  fact  that  it  makes  no 
recommendations,  that  all  current  sales 
activities  constitute  making  a 
reconunendation  and  then  build 
systems  and  increase  staff  to  evaluate 
and  document  the  suitability  of  each 
customer  purchase.  Another  commenter 
suggested  that  a  definition  should  not 
include  trade  or  hedging  ideas  unless 
there  is  a  written  agreement  between  the 
parties  or  unless  applicable  law 
expressly  imposes  affirmative 
obligations  to  the  contrary.  This 
commenter  noted  that  this  approach 
would  be  consistent  with  the 
"impersonal  advisory  services"  nde 
proposed  by  the  SEC  in  1994. 

(b)  Comments  opposing  defining 
"recommendation. "  Commenters 
opposing  defining  "recommendation" 
expressed  concern  that  a  definition 
would  create  a  safe  hart>or  protecting 
banks  against  Uabihty  and  stated  that 
individual  facts  and  circumstances  must 
be  reviewed  to  determine  whether  a 
recommendation  has  been  made.  One 
commenter  stated  further  that  the  line  of 
when  a  bank  is  recommending  a 
product  is  clear,  namely,  wheh  the  bank 
provides  information  to  explain  why  a 
customer  should  purchase  a  {}articular 
product.  This  commenter  suggested  that 
once  a  customer  expresses  an  interest  in 
a  particular  product,  the  suitabiUty 
obhgation  should  be  triggered  even  if  no 
exphdt  recommendation  is  made. 


(c)  Analysis  of  Issue  4.  The  agencies 
have  decided  not  to  define 
"recommendation,"  for  several  reasons. 
First,  a  determination  of  whether  a 
reconunendation  has  been  made 
necessarily  depends  on  the  facts  of  a 
given  situation.  The  agencies  believe 
that  a  definition  would  not  change  the 
need  to  review  the  entire  cinnunstances 
of  a  transaction,  and,  therefore,  do  not 
believe  that  a  definition  would  provide 
a  significant  benefit.  Second,  the 
agencies  are  concerned  that  a  definition 
might  be  misinterpreted  as  a  safe  harbor 
whereby  a  government  securities  broker- 
dealer  effectively  reconunends  an 
investment  but  argues  that  it  had  no 
smtabihty  obUgation  because  the  advice 
technically  was  not  a  recommendation 
according  to  the  literal  terms  of  a 
definition.  Third,  the  agencies  beheve 
that  there  is  no  need  to  define  the  term, 
because  bankers  and  examiners  already 
are  accustomed  to  the  use  of  the  term  in 
the  municipal  secxirities  area  where 
similar  rules  currently  exist.  Finally,  for 
the  reasons  previously  stated,  the 
agencies  believe  that  government 
secxuities  customers  will  benefit  fix>m 
rules  that  are  consistent  for  both  bank 
and  nonbank  government  securities 
broker-dealers.  Given  that  the  NASD 
and  SEC  recently  decided  not  to  define 
"recommendation,"  a  decision  to  do  so 
in  the  banking  agencies"  rule  could 
result  in  a  material  difference  that  could 
undermine  the  benefits  of  consistency 
and  coiUd  lead  to  confusion  concerning 
what  effiact  the  definition  would  have 
on  the  other  rules. 

While  the  agencies  do  not  believe  it 
is  appropriate  to  define  the  term 
"recommendation,"  they  note  that  they 
would  not  view  the  provision  of  general 
market  information,  including  market 
observations,  forecasts  about  interest 
rates,  and  price  quotations,  as  making  a 
recommendation  under  the  nde,  absent 
other  conduct. 

Issue  5.  Adoption  of  Additional  Rules 
Of  the  four  commenten  addressing 
the  need  to  adopt  rules  similar  to  other 
sections  of  the  Rules  of  Fair  Practice  or 
interpretations  similar  to  other  NASD 
interpretations,  all  four  supported 
adopting  additional  rules  and 
interpretations. 

(a)  Comments  supporting  additional 
rules.  One  commenter  suggested  that  the 
agencies  adopt  those  parts  of  the  NASD 
Rules  of  Fair  Practice  that  require  the 
estabUshment  of  a  system  to  suf>ervise 
personnel  involved  in  government 
seciuities  transactions.  Another 
commenter  stated  that  the  rules  should 
be  extended  to  those  practices  that 
adversely  affect  transactions,  such  as 
markups,  churning,  and  &t)ntr\mning.  A 


third  commenter  suggested  that  the 
agencies  adopt  rules  concerning  the 
supervision  of  employees,  the 
estabUshment  of  written  procedures, 
and  the  requirement  of  internal 
inspections.  This  conunenter  noted  that 
the  banking  Industry  and  its  customers 
would  benefit  from  additional 
uniformity  with  nonbank  government 
seciuities  dealers.  The  final  commenter 
suggested  that  the  agencies  adopt 
additional  rules  similar  to  those 
appUcable  to  bank  municipal  seciuities 
dealers. 

(b)  Comments  opposing  additional 
rules.  While  no  commenter  specifically 
opposed  adopting  additional  rules, 
several  noted  their  general  opposition  to 
the  agencies  adopting  any  rules  in  this 
area.  The  arguments  advanced  by  these 
commenters  are  siunmarized  in  the 
discussion  of  the  first  issue. 

(c)  Analysis  of  Issue  5.  The  agencies 
have  decided  not  to  adopt  rules  other 
than  the  Suitability  and  Business 
Conduct  Rules  and  Suitabifity 
hiterpretation  at  this  time.  In  some 
cases,  the  NASD  Rules  overlap  with     ' 
safety  and  soundness  stamdards  that 
already  apply  to  banks  (see.  e.g..  Ride 
3010  of  the  NASD's  Conduct  Rules, 
which  requires  each  member  to 
establish  and  maintain  a  system  of 
supervision  that  is  reasonably  designed 
to  achieve  compUance  with  appUcable 
securities  laws  and  regulations).  Other 
NASD  Rules  appear  to  codify  existing 
duties  and  principles  to  which  bank 
employees  acting  in  a  fiduciary  capacity 
must  adhere  (see.  e.g..  Rule  2330  of  the 
NASD's  Conduct  Rides,  which  prohibits 
membera  and  associated  persons  &t)m 
making  improper  use  of  a  customer's 
securities  or  funds).  While  the  agencies 
beheve  that  the  business  conduct  rule  is 
sufficiently  broad  to  address  much  of 
the  conduct  proscribed  by  other  NASD 
Rules,  the  agencies  will  consider 
whether  there  is  a  need  to  adopt 
additional  rules  as  the  agencies  examine 
banks  for  compliance  with  the  rules  and 
interpretation  adopted  herein.  Banks 
should  determine  the  adequacy  and 
appropriateness  of  their  poUdes, 
procedures,  and  internal  controls  with 
respect  to  the  final  rules. 

Issue  6.  Ability  to  contract  out  of  the 
rules 

Four  of  the  six  commentera 
addressing  this  issue  favor  allowing  a 
bank  and  its  customers  to  establish 
standards  by  contract  that  would  govern 
that  relationship,  whde  two  opposed 
this  option. 

(a)  Comments  favoring  allowing 
parties  to  contract  out  of  the  rules.  One 
commenter  suggested  that  the  agendes 
look  to  the  Prindples  and  Practices  for 


Wholesale  Finandai  Market 
Transactions,  prepared  in  1995  under 
the  coordination  of  the  Federal  Reserve 
Bank  of  New  York,  for  guidance  on  the 
.  appropriate  set  of  governing 
assumptions  regarding  institutional 
relationships.  'This  conunenter  noted 
that  the  Amendments  contain  no 
limitation  on  the  agendes"  abiUty  to 
permit  this  flexibiUty.  While  this 
conunenter  opposed  adoption  of  the 
rules  in  general,  the  commenter  stated 
that,  if  the  agendes  adopt  the  rules,  they 
should  clarify  that  a  bank  would  be 
insulated  from  liability  to  the  extent  that 
the  bank  and  customer  contractually 
limit  Uabihfy.  Another  commenter 
opined  that  a  written  contract  should 
control  on  the  question  of  suitability 
and  that  the  agendes  should  provide 
guidance  on  when  an  oral  agreement 
will  suffice  (such  as.  for  instance, 
allowing  oral  agreements  to  control  if 
they  are  entered  into  on  a  recorded 
line).  A  third  commenter  stated  that 
banks  should  be  encouraged  to  clarify 
the  nature  of  the  relationship  with  their 
customera.  including  provichng 
disclaimera  about  the  nature  of  the 
infonnation  given  if  appropriate.  The 
fourth  commenter  expressed  its  support 
for  allowing  parties  to  contract  out  of 
the  rules  but  then  suggested  that  the 

Eresence  or  absence  of  a  contract  should 
a  one  of  the  Cactore  considered  if  a 
bank's  compliance  with  its  suitability 
obligation  is  in  dispute. 

(bj  Comments  opposing  allowing 
parties  to  contract  out  of  the  rules. 
Those  commenters  who  opposed 
allowing  banks  to  contract  out  of  the 
rules  expressed  concern  that  an 
agreement  should  not  be  used  to  protect 
banks  that  make  unsuitable 
recommendations.  Que  commenter 
noted  that  a  contract  should  be  only  one 
factor  to  consider  when  determining 
whether  a  suitabifity  obUgation  has  been 
satisfied.  The  other  commenter  opposed 
to  contrsctuaUy  limiting  liabiUty  stated 
that,  if  parties  are  allowed  to  do  so.  the 
final  rules  should  require  periodic 
review  of  the  contract.  According  to  this 
conunenter.  the  changing  nature  of 
finandai  markets  may  render  a  contract 
inappropriate  over  time. 

(c)  Analysis  of  Issue  6.  The  agendes 
beUeve  that  a  contract  estabUshing  the 
nature  of  the  relationship  can  be  helpful 
in  determining  the  relationship  between 
the  bank  and  its  customer,  but  that  such 
a  contract  wiU  not  be  determinative  of 
whether  the  bank  has  fuffiUed  its 
obligation  under  the  rules.  The  agendes 
also  beUeve  that  the  benefits  to  be 
gained  by  both  the  banking  industry  and 
its  customera  horn  having  uniform 
suitabiUfy  rules  and  interpretations 
would  be  significantly  undermined  if 


banks  were  pennitted  to  establish  by 
contract  a  safe  harbor  from  their 
obUgations  under  the  rules. 
Accordingly,  the  final  rules  do  not  go 
beyond  the  proposed  intwpretaticm. 
which  provides  that  written  and  oral 
agreements  will  be  considerod  as  coe  of 
several  factora  that  may  be  relevant  in 
determining  whether  the  bank  has 
fulfilled  its  obligations  under  the 
suitabiUty  rule.  Additionally,  the 
agendes  note  that  because  the  rules  do 
not  create  a  private  right  of  action,  there 
is  no  need  to  provide  a  mechanism  in 
the  rule  for  a  bank  to  insulate  itself  from 
liabiUty  to  customera  arising  from  a 
violation  of  the  rules. 

Issue  7.  Definition  of  "Institutional 
Customer" 

Eight  commentera  addressed  the  issue 
of  how  to  define  an  "institutional 
customer."  Of  these,  four  opp>osed  using 
$50  milUon  in  total  assets  as  the 
measure  by  which  institutional 
customera  are  judged  while  one  favored 
using  this  cutoff.  Five  commentera 
expressed  support  for  a  test  based  on 
assets  under  management  as  the 
appropriate  measure,  and  one  opposed 
any  test  based  on  asset  size.  poitfoUo 
size,  or  revenue. 

(a)  Comment  favoring  use  of  $50 
million  in  total  assets.  The  one 
commenter  fovoring  the  use  of  $50 
miUion  in  assets  as  the  threshold  for 
determining  who  is  an  institutional 
custcHner  stated  that  the  level  of  assets 
usuaUy  is  a  good  determinant  of 
whether  the  customer  is  sophisticated. 
This  commenter  also  noted  that 
customera  above  that  size  can  afford  to 
hire  a  professicHial  manager,  and 
suggested  that  there  is  no  reason  to  shift 
to  the  dealer  the  responsibiUfy  for 
ensuring  that  investments  are  suitable. 
The  commenter  suggested  further  that 
an  appropriate  benchmark  for 
governmental  entities  is  whether  a 
government's  budget  is  at  least  $50 
milUon.  FinaUy,  this  commenter  opined 
that  a  customer  should  be  considered 
"institutional"  if  it  is  registered  as  an 
investment  adviser  under  either  U.S.  or 
foreign  law  and  that  the  definition 
should  clarify  that  a  bank,  savings 
assodation,  or  insurance  company  may 
be  domestic  or  foreign. 

(b)  Comments  opposing  use  of  $50 
million  in  total  assets.  All  of  the 
commentera  opposed  to  defining 
"institutional  customer"  by  using  total 
assets  stated  that  asset  size  is  not  a  good 
proxy  for  sophistication.  One 
conunenter  maintained  that  a  rule  that 
does  not  apply  to  all  registered 
investment  companies  wiU  result  in 
banks  being  less  willing  to  make 
recommendations  to  small  investment 


companies  because  the  suitabiUfy 
obligations  to  the  smaU  companies  will 
be  more  onerous.  Another  commenter 
stated  that  this  test  wiU  only  place  more 
burdens  and  risks  on  banks.  The 
commenter  opposed  to  any  test  based  on 
asset  size.  portfoUo  size,  or  revenue 
stated  that  the  tests  are  inaccurate  and 
arbitrary.  Concerning  an  asset  size  test, 
this  commenter  noted  that  all  but  the 
smaUest  local  governments  have  assets 
of  at  least  $50  miUion.  although  most  of 
these  assets  are  in  the  form  of  buildings, 
land,  sewage  bdUties,  and  so  on.  This 
commenter  opposed  a  revenue  test 
because  the  cycUcal  nature  of  tax 
receipts  will  temporarily  sweU  the 
amounts  available  for  investment  by  a 
government,  diereby  resulting  in  many 
smaU  governments  being  deemed 
"institutional  customera"  even  though 
they  need  the  protections  afforded  by 
the  suitabiUfy  nUe.  FihaUy,  this 
commenter  beUeves  that  portfolio  size  is 
problematic  because  it  is  unclear  which 
governmental  entify's  portfoUo  should 
be  considered.  To  iUustrate  this 
problem,  this  commenter  asked  whether 
investments  of  a  state  government  and 
local  governments  within  that  state 
should  be  considered  as  held  in  CKie 
portfoUo  and  whether  pension  funds 
invested  by  a  dty  are  part  of  the  dty's 
portfoUo.  Two  other  commentera  stated 
their  general  opposition  to  an  asset  size 
test  set  at  $50  milUon. 

(c)  Comments  favoring  portfoUo  size 
as  the  appropriate  test.  Of  the  four 
commenten  favoring  a  test  based  on 
portfoUo  size,  one  agreed  that  $10 
millinn  was  the  appropriate  cutoff  Two 
othere  stated  that,  while  portfoUo  size  is 
a  better  measure  of  sophistication  than 
is  asset  size.  $10  milUon  is  too  high  a 
threshold.  Finally,  one  commenter 
stated  that  portfoUo  size  should  be 
considered,  but  that  it  should  be  only 
one  of  several  hctora  looked  at. 

(d)  Analysis  of  Issue  7.  The  agendes 
have  dedded  to  adopt  a  definition  of 
"institutional  customer"  that  is 
consistent  with  the  NASD's  definition. 
As  a  result,  aU  customera  wiU  receive 
consistent  treatment  under  the 
suitabiUfy  rule.  Moreover,  transactions 
with  aU  cpstomere  other  than  natural 
persons  wiU  be  covered  by  the 
suitabiUfy  interpretation,  although  the 
foctors  identified  in  the  interpretation 
wiU  be  most  appropriate  for  a  customer 
with  at  least  $10  milUon  invested  in 
securities  in  the  aggregate  in  its 
portfoUo  and/or  under  management.  If 
an  entify  has  less  than  $50  milUon  in 
total  assets,  a  bank  making  a 
recommendation  to  that  entity  must 
make  a  reasonable  effort  to  obtain 
information  about  the  customer's 
finandai  and  tax  status,  investment 
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objectives,  and  other  infonnation  used 
or  considered  reasonable  by  the  bank  in 
making  a  recommendation. 

The  agencies  beUeve  that  if  a  difiisrent 
measure  were  used,  the  inconsistencies 
between  their  rule  and  the  NASD's 
Suitability  Rule  would  make  the 
agencies'  rule  more  difficiiit  to  apply. 
Also,  examiners,  auditors,  and 
compliance  officers  likely  would 
encounter  difficulties  determining 
compliance  with  suitabiUty 
requirements  if  the  measure  for  an 
institutional  customer  varies,  as  some 
commenters  suggested,  depending  on 
the  type  of  entity  and  security  involved. 

The  agencies  Believe  that  some 
commenters  may  have  misinterpreted 
the  significance  of  the  tests  for 
determining  when  an  investor  is  an 
"institutional  customer."  All  customers, 
whether  institutional  or  not,  are  covered 
by  the  suitability  rule.  In  all  cases,  a 
bank  must  have  reasonable  grounds  for 
believing  that  a  recommendation  is 
suitable  based  on  the  facts,  if  any, 
disclosed  by  a  customer  concerning  the 
customer's  other  security  holdings  and 
financial  situation  and  needs.  Moreover, 
in  all  cases,  a  bank  must  make  a 
determination  based  on  the  facts  of  a 
particular  situation  whether  it  has 
fulfilled  its  suitability  obligation.  The 
thresholds  identified  in  the  regulation 
and  interpretation  are  provided  solely 
for  the  purpose  of  assisting  a  bank  in 
identifjHng  the  type  of  information  that 
may  be  relevant  in  deciding  if  the 
suitabihty  obUgation  is  met  in  a  given 
case.  For  all  entities  other  than  natural 
persons  (but  particularly  for  entities 
with  at  least  $10  million  invested  in 
securities  in  the  aggregate  in  its 
portfolio  and/or  under  management),  a 
bank  should  consider  the  factors 
identified  Ln  the  suitability 
interpretation  in  deciding  whether  a 
ciistomer  is  capable  of  evaluating 
investment  risk  independently  and 
whether  the  customer  is  exercising 
independent  judgement  in  evaluating  a 
bank's  recommendation.  For  entities 
(including  natural  persons)  with  less 
than  $50  million  in  total  assets,  a  bank 
is  required  to  make  reasonable  efforts  to 
obtain  the  additional  information  listed 
in  the  section  captioned  "Customer 
information  "  (12  CFR  13.5.  208.25(e), 
and  368.5,  respectively).  This 
information  will  be  in  addition  to 
whatever  other  information  the  bank 
obtains  in  its  effort  to  determine 
whether  it  has  met  its  suitability 
obligation. 

Issue  8:  Other  Suggestions 

One  coDunenter  stated  that  the  factors 
listed  in  the  suitability  interpretation 
concerning  a  customer's  abihty  to 


evaluate  risk  are  reasonable  but  do  not 
require  banks  to  provide  information  the 
customer  needs  in  order  to  make  an 
informed  investment  decision.  This 
commenter  suggested  that  the 
interpretation  should  require  banks  to 
provide  certain  types  of  transaction- 
specific  information,  such  as  valuation 
information,  an  instnunent's  behavior 
under  a  stress  test,  and  the  types  of  risks 
incuirred. 

The  agencies  agree  that  this 
information  may  be  useful  to  a  ciistomer 
in  many  cases.  However,  a 
comparatively  unsophisticated  customer 
likely  will  rely  on  the  bank  to  evaluate 
this  information  before  making  a 
recommendation,  while  a  more 
sophisticated  customer  will,  in  many 
cases,  request  this  information  from  the 
bank  or  obtain  this  information  on  its 
own.  Accordingly,  the  agencies  have 
decided  not  to  require  the  information 
suggested  by  the  commenter. 

Tnis  commenter  also  identified  what 
it  believes  are  shortcomings  in  each  of 
the  considerations  listed  in  the 
suitability  interpretation.  Many  of  the 
shortcomings  cited  focus  on  the 
inapplicability  or  inappropriateness  of  a 
certain  factor  in  a  given  set  of 
ciroimstances.  The  agencies 
acknowledge  that  not  all  of  the  factors 
identified  will  be  helpful  in  every  case. 
However,  the  interpretation  is  not 
presented  as  a  checklist  of  required 
information.  The  factors  listed  neither 
create  nor  reduce  a  bank's  suitability 
obligation.  Their  relevance  will  vary, 
depending  on  the  circumstances  of  a 
given  situation.  The  agencies  believe 
that  the  factors  will  be  helpful  in 
assisting  a  bank's  determination  of 
whether  it  has  met  its  suitabihty 
obhgation.  Therefore,  the  agencies  are 
adopting  the  suitability  interpretation  as 
proposed,  making  only  the 
modificati'ons  to  the  proposed 
interpretation  that  are  necessary  to 
conform  the  agencies'  suitability 
interpretation  to  that  of  the  NASD. 

Two  commenters  requested  that  the 
agencies  clarify  that  the  final  rules  do 
not  apply  to  institutions  that  are  subject 
to  NASD  jurisdiction.  The  agencies 
recognize  that  many  banks  conduct  a 
significant  portion  of  their  securities 
activities  through  subsidiaries  or 
affihates  that  are  registered  broker- 
dealers.  The  agencies  confirm  that 
seouities  activities  conducted  in 
registered  broker-dealers  that  are  NASD 
members  are  subject  to  the  NASD  rules 
and  will  not  be  subject  to  the  agencies' 
final  rules. 

Another  commenter  requested  that 
the  agencies  add  a  cross-reference  in  the 
final  rules  to  the  definition  of 
"government  secxirities"  used  in  the 


Seciuities  Exchange  Act  (15  U.S.C. 
78c(a)(42))  in  order  to  assist  bankers 
working  with  the  rules.  The  agencies 
agree  that  a  reference  to  this  definition 
would  be  helpful,  and  have  amended 
the  final  rules  accordingly. 

Finally,  one  commenter  asserted  that 
the  Regulatory  Flexibility  Act 
certification  contained  in  the  proposal  is 
flawed  because  it  fails  to  focus  on  the 
300  domestic  banks  that  are  covered  by 
the  proposal.'  The  agencies  note  that 
they  did  focus  on  these  banks  in 
determining  the  impact  that  the  rules 
would  have  on  small  entities.  See  61  FR 
18472  ("As  an  initial  matter,  the 
proposed  rule  would  apply  only  to 
those  banks  that  have  given  notice  or  are 
required  to  give  notice  that  they  are 
government  securities  brokers  or  dealers 
under  section  15C  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78o-5) 
and  applicable  Treasury  rules  under 
section  15C  (17  CFR  400.1(d)  and  401). 
including  approximately  300  domestic 
banks  and  branches  of  foreign  banks."). 
The  Regulatory  Flexibility  Act 
certification  in  these  final  rules  also 
focuses  on  these  banks  as  the 
appiopriate  pool  to  consider  when 
evaluating  the  rules'  impact  on  small 
entities.  See  discussion  of  the 
Regulatory  Flexibifity  Act  that  follows. 

Regulatory  Flexibility  Act 

Under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  605(b)),  the  regulatory  flexibility 
analysis  otherwise  required  under 
section  604  of  the  RFA  (5  U.S.C  604)  is 
not  required  if  the  head  of  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
the  agency  publishes  such  certification 
and  a  statement  providing  the  factual 
basis  for  such  certification  in  the 
Federal  Register  along  with  the  final 
rule. 

Piu^uant  to  section  605(b)  of  the  RFA. 
the  OCC,  Board,  and  the  FDIC  each 
individually  certifies  that  these  final 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  noted  in 
the  proposal  and  in  the  preamble  to  the 
final  rules,  the  rules  will  apply  only  to 
those  banks  that  have  given  notice  or  an 
required  to  give  notice  that  they  are 
government  seciirities  brokers  or  dealers 
under  section  15C  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78o-5) 
and  appUcable  Treasury  rules  imder 
section  15C  (17  CFR  400.1(d)  and  401). 
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'  DaU  oiiuined  since  the  proposal  was  published 
show  that  this  figure  is  approximately  160  banks 
coverad  by  the  rule.  See  discussion  of  the 
Regulatory  Flexibility  Act  for  additional  analyais  of 
the  Dumber  of  institutiona  covered. 


Most  small  banking  institutions  are  not 
required  to  give  notice  imder  section 
15C,  as  Treasury  rules  provide 
exemptions  for  financial  institutions 
that  engage  in  fewer  than  500 
government  securities  brokerage 
transactions  per  year  and  for  financial 
institutions  with  government  securities 
dealing  activities  limited  to  sales  and 
piuchases  in  a  fiduciary  capacity.  See 
17  CFR  401.3  and  401.4.  Other 
exemptions  fi-om  the  notice 
requirements  also  are  available.  See  17 
Cl-K  Part  401.  Additionally,  the  agencies 
note  that  many  banks  conduct  a 
significant  portion  of  their  seciirities 
activities  through  subsidiaries  or 
affiliates  that  are  registered  broker- 
dealers.  Seciuities  activities  conducted 
in  registered  broker-dealers  that  are 
NASD  members  are  subject  to  the  NASD 
Rules  and  would  not  be  subject  to  the 
agencies'  final  rules.  As  a  consequence, 
currently  there  are  only  approximately 
160  banks  that  are  registered  as  a 
government  sectuities  broker-dealer.  Of 
these,  only  7  are  "small  entities"  for 
purposes  of  the  Regulatory  Flexibility 
Act.  See  13  C.F.R.  121.601. 

Papefwork  ReductiiHi  Act 

In  accordance  with  section  3506  of 
the  Paperwoii;  Reduction  Act  of  1995 
(44  U.S.C.  3506;  see  also  5  CFR  1320 
Appendix  a.l),  the  agencies  have 
reviewed  the  final  ndes  and  have 
determined  that  no  collections  of 
information  pursuant  to  the  Paperwork 
Reduction  Act  are  contained  in  the 
rules. 

OOC  ExecutiTe  Order  12866  Statement 

The  Office  of  Man^ement  and  Budget 
has  concuTied  with  the  OCC's 
determination  that  these  final  rules  are 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

OGC  Unfunded  Mandates  Act  of  1995 
Statement 

Section  202  of  the  Unfimded 
Mandates  Reform  Act  of  1995,  Public 
Law  104-4  (Unfunded  Mandates  Act), 
requires  that  the  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  milhon  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
the  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  nde. 
As  discussed  in  the  preamble,  the  final 
rules  set  forth  sales  practice 
responsibilities  of  banks  that  are 


govenunent  sectuities  brokers  or 
dealers.  The  OCC  has  determined  that 
the  final  rules  will  not  result  in 
expenditures  by  State,  local,  or  tribal 
governments  or  by  the  private  sector  of 
more  than  $100  milhon.  Accordingly, 
the  OCC  has  not  prepared  a  budgetary 
impact  statement  or  addressed 
specifically  the  regulatory  alternatives 
considered. 

Small  Business  Regulatory  En£9rcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121. 104th  Cong.,  2d  Sess. 
(1996))  provides  generally  for  agencies 
to  report  rules  to  Congress  ^nd  for 
Congress  to  review  the  rules.  The 
reporting  requirement  is  triggered  in 
instances  where  the  agency  in  question 
issues  a  final  rule  as  defined  by  the 
Administrative  Procedure  Act  at  5 
U.S.C.  551.  The  agencies  will  file  the 
appropriate  reports  pursuant  to  the 
statute  concerning  their  final  rules. 

The  Office  of  Kunagement  and  Budget 
has  determined  that  these  final  rules  do  . 
not  constitute  "major"  rules  as  defined 
by  the  statute. 

List  of  Subjects 

12  CFR  Part  13 

Banks,  banking.  Government 
securities.  National  banks.  Securities 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking.  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Flood  insurance. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  211 

Exports,  Federal  Reserve  System. 
Foreign  banking.  Holding  companies. 
Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  368 

Banks,  banking.  Securities. 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  CHAPTER  I 
Anthority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  a  new  part  13  is  added  to 
chapter  I  of  title  12  of  the  Code  of 
Federal  Regidations  to  read  as  follows: 

PART  13— OOVERNMENT  SECURITIES 
SALES  PRACTICES 

Sec 

13.1  Scope. 

13.2  De&iitions. 

13.3  Business  conduct 


13.4  Recommendations  to  customers. 

13.5  Customer  information. 

Interpretations 

13.100    Obligations  concerning  institutional 
customers. 

Au&ority:  12  U.S.C  1  etseq.,  and  93a;  15 
U.S.C  780-5. 

f13.1     Scop*. 

This  part  applies  to  national  banks 
that  have  filed  notice  as,  or  are  required 
to  file  notice  as,  government  securities 
brokers  or  dealers  pursuant  to  section 
15C  of  the  Securities  Exchange  Act  (15 
U.S.C.  76o-5)  and  Department  of  the 
Treasury  rules  under  section  15C  (17 
CFR  400.1(d)  and  part  401). 

113,2    DannMons. 

(a)  Bank  that  is  a  government 
securities  broker  or  dealer  means  a 
national  bank  that  has  filed  notice,  or  is 
required  to  file  notice,  as  a  government 
securities  broker  or  dealer  pursuant  to 
section  15C  of  the  Securities  Exchange 
Act  (15  U.S.C.  780-5)  and  Department 
of  the  Treasury  rules  under  section  15C 
(17  CFR  400.1(d)  and  part  401). 

(b)  Customer  does  not  include  a 
broker  or  dealer  or  a  government 
securities  broker  or  dealer. 

(c)  Government  security  has  the  same 
meaning  as  this  term  has  in  section 
3(a)(42)  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C  78c(a)(42)). 

(d)  Non-institutiona]  customer  means 
any  customer  other  than: 

(1)  A  bank,  savings  association, 
insxirance  company,  or  registered 
investment  company; 

(2)  An  investment  adviser  registwed 
under  section  203  of  the  Investment 
Advisers  Act  of  1940  (15  U.S.C  80b-3); 
or 

(3)  Any  entity  (whether  a  natural 
person,  corporation,  i>artnership,  trust, 
or  otherwise)  with  total  assets  of  at  least 
$50  million. 

f  13^    Builneaa  conduct 

A  bank  that  is  a  government  securities 
broker  or  dealer  shall  observe  high 
standards  of  commercial  honor  and  just 
and  equitable  principles  of  trade  in  the 
conduct  of  its  business  as  a  government 
securities  broker  or  dealer. 

§13.4    Raconwnendatlona  to  customers. 

In  recommending  to  a  customer  the 
purchase,  sale  or  exchange  of  a 
government  security,  a  bank  that  is  a 
government  seciuities  broker  or  dealer 
shall  have  reasonable  grounds  for 
believing  that  the  recommendation  is 
siutable  for  the  customer  upon  the  l>asis 
of  the  facts,  if  any,  discloseid  by  the 
customer  as  to  the  customer's  other 
seciirity  holdings  and  as  to  the 
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customer's  financial  situation  and 
needs. 

f  1S.5    Customer  Intormetfon. 

Prior  to  the  execution  of  a  transaction 
recommended  to  a  non-institutional 
customer,  a  bank  that  is  a  government 
securities  broker  or  dealer  shall  make 
reasonable  efforts  to  obtain  information 
concerning: 

(a)  The  customer's  financial  status; 

(b)  The  customer's  tax  status; 

(c)  The  customer's  investment 
objectives;  and 

(d)  Such  other  information  used  or 
considered  to  be  reasonable  by  the  bank 
in  making  recommendations  to  the 
customer. 

Interpratatioiu 

f  13.100    ObNgatkMW  concerning 
nsmuDonai  cunonMri. 

(a)  As  a  result  of  broadened  authority 
provided  by  the  Government  Securities 
Act  Amendments  of  1993  (15  U.S.C. 
780-3  and  78o-5),  the  OCC  is  adopting 
sales  practice  r\iles  for  the  government 
securities  market,  a  market  with  a 
particularly  broad  institutional 
component.  Accordingly,  the  OCC 
beheves  it  is  appropriate  to  provide 
further  guidance  to  banks  on  their 
suitability  obUgations  when  making 
recommendations  to  institutional 
customers. 

(b)  The  OCC's  suitabiUty  rule  (§  13.4) 
is  funHmiMtntAl  to  fair  dealing  and  is 
intended  to  promote  ethical  sales 
practices  and  high  standards  of 
professional  conduct.  Banks' 
responsibilities  include  having  a 
reasonable  basis  for  recommending  a 
particular  seciuity  or  strategy,  as  well  as 
having  reasonable  grounds  for  beUeving 
the  recommendation  is  suitable  for  the 
ciistomer  to  whom  it  is  made.  Banks  are 
expected  to  meet  the  same  high 
standards  of  comp>etence. 
professionalism,  and  good  faith 
regardless  of  the  financial  circumstances 
of  the  ciistomer. 

(c)  In  recommending  to  a  customer 
the  purchase,  sale,  or  exchange  of  any 
government  seciirity,  the  bank  shall 
have  reasonable  grounds  for  believing 
that  the  recommendation  is  suitable  for 
the  customer  upon  the  basis  of  the  facts, 
if  any,  disclosed  by  the  customer  as  to 
the  customer's  other  security  holdings 
and  financial  situaticm  and  needs. 

(d)  The  interpretation  in  this  section 
concerns  only  the  manner  in  which  a 
bank  determines  that  a  recommendation 
is  suitable  for  a  particular  institutional 
customer.  The  maimer  in  which  a  bank 
fulfills  this  suitability  obUgation  will 
vary,  depending  on  the  nature  of  the 
customer  and  the  specific  transaction. 
Accordingly,  the  interpretation  in  this 


section  deals  only  with  guidance 
regarding  how  a  bank  may  fulfill 
customer-specific  suitability  obUgations 
imder§  13.4.1 

(e)  While  it  is  difficult  to  define  in 
advance  the  scope  of  a  bank's  suitabiUty 
obligation  with  respect  to  a  specific 
institutional  customer  transaction 
recommended  by  a  bank,  the  OCC  has 
identified  certain  factors  that  may  be 
relevant  when  considering  compUance 
with  §  13.4.  These  factors  are  not 
intended  to  be  requirements  or  the  only 
factors  to  be  considered  but  are  offered 
merely  as  gmdance  in  determining  the 
scope  of  a  bank's  suitabiUty  obUgations. 

(ij  The  two  most  important 
considerations  in  determining  the  scope 
of  a  bank's  suitability  obUgations  in 
making  recommendations  to  an 
institutional  customer  are  the 
customer's  capabiUty  to  evaluate 
investment  risk  independently  and  the 
extent  to  which  the  customer  is 
exercising  independent  judgement  in 
evaluating  a  bank's  recommendation.  A 
bank  must  determine,  based  on  the 
information  available  to  it.  the 
customer's  capabiUty  to  evaluate 
investment  risk.  In  some  cases,  the  bank 
may  conclude  that  the  customer  is  not 
capable  of  making  independent 
investment  decisions  in  general.  In 
other  cases,  the  insUtutional  ciistomer 
may  have  general  capabiUty.  but  may 
not  be  able  to  understand  a  particular 
type  of  instrument  or  its  risk.  This  is 
more  likely  to  arise  with  relatively  new 
types  of  instnunents,  or  those  with 
significantly  different  risk  or  volatiUty 
characteristics  than  other  investments 
generally  made  by  the  institution.  If  a 
customer  is  either  generally  not  capable 
of  evaluating  investment  risk  or  lacks 
sufficient  capabiUty  to  evaluate  the 
particular  product,  the  scope  of  a  bank's 
customer-specific  obUgations  under 
§  13.4  would  not  be  diminished  by  the 
fact  that  the  bank  was  dealing  with  an 
institutional  customer.  On  the  other 
hand,  the  fact  that  a  customer  initially 
needed  help  understanding  a  potential 
investment  need  not  necessarily  imply 
that  the  customer  did  not  ultimately 
develop  an  understanding  and  make  an 
independent  investment  decision. 

(g)  A  bank  may  conclude  that  a 
customer  is  exercising  independent 
judgement  if  the  customer's  investment 
decision  will  be  based  on  its  own 
independent  assessment  of  the 


■  Tb«  intarprautioo  in  this  section  does  not 
•ddrasa  the  obligation  related  to  luitability  that 
requires  that  a  banli  have  "*  *  *  a  'raaaonable 
basis'  to  believe  that  the  recommendation  could  be 
suitable  for  at  least  some  customers."  In  the  Matter 
of  the  Application  of  FJ.  Kaufman  and  Company 
o/  Virginia  and  Frederick  J.  Kaufman,  fr,  SO  SEC 
IM  (1989). 


opportimities  and  risks  presented  by  a 
potential  investment,  market  factors  and 
other  investment  considerations.  Where 
the  bank  has  reasonable  grounds  for 
concluding  that  the  instituUonal 
customer  is  making  independent 
investment  decisions  and  is  capable  of 
independently  evaluating  investment 
risk,  then  a  bank's  obUgations  imder 
§  13.4  for  a  particular  customer  are 
fulfilled.^  Where  a  customer  has 
delegated  decision-making  authority  to 
an  agent,  such  as  an  investment  advisor 
or  a  bank  trust  department,  the 
interpretation  in  this  section  shaU  be 
appUed  to  the  agent. 

Qi)  A  determination  of  capabiUty  to 
evaluate  investment  risk  independently 
wiU  depend  on  an  examination  of  the 
ciistomer's  capabiUty  to  make  its  owm 
investment  decisions,  including  the 
resources  available  to  the  cxistomer  to 
make  informed  decisions.  Relevant 
considerations  could  include: 

(1)  The  use  of  one  or  more 
consultants,  investment  advisers,  or 
bank  trust  departments: 

(2)  The  general  level  of  experience  of 
the  institutional  customer  in  financial 
markets  and  specific  experience  with 
the  type  of  instruments  under 
consideration; 

(3)  The  customer's  ability  to 
understand  the  economic  features  of  the 
security  involved; 

(4)  The  customer's  abUity  to 
independently  evaluate  how  market 
developments  would  affect  the  security; 
and 

(5)  The  complexity  of  the  security  or 
securities  involved. 

(i)  A  determination  that  a  ciistomer  is 
making  independent  investment 
decisions  will  depend  on  the  natxire  of 
the  relationship  that  exists  between  the 
bank  and  the  customer. 

Relevant  considerations  could 
include: 

(1)  Any  written  or  oral  understanding 
that  exists  between  the  bank  and  the 
customer  regarding  the  natuie  of  the 
relationship  between  the  bank  and  the 
customer  and  the  services  to  be 
rendered  by  the  bank; 

(2)  The  presence  or  absence  of  a 
pattern  of  acceptance  of  the  bank's 
recommendations; 

(3)  The  use  by  the  customer  of  ideas, 
suggestions,  market  views  and 
information  obtained  from  other 
government  securities  brokers  or  dealers 
or  market  professionals,  particularly 
those  relating  to  the  same  type  of 
securities;  and 

(4)  The  extent  to  which  the  bank  has 
received  from  the  customer  current 
comprehensive  portfolio  information  in 


*Seu  footnote  1  in  paragraph  (d)  of  this  sactioa. 
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connection  with  discussing 
recommended  transactions  or  has  not 
been  provided  important  information 
regarding  its  portfoUo  or  investment 
objectives. 

(j)  Banks  are  reminded  that  these 
factors  are  merely  guidelines  that  will 
be  utiUzed  to  determine  whether  a  bank 
has  fulfilled  its  suitabiUty  obUgation 
with  respect  to  a  specific  institutional 
customer  transaction  and  that  the 
inclusion  or  absence  of  any  of  these 
factors  is  not  dispositive  of  the 
determinaUon  of  sixitabiUty.  Such  a 
determination  can  only  be  made  on  a 
case-by-case  basis  taking  into 
consideration  all  the  facts  and 
circumstances  of  a  particular  bank/ 
customer  relationship,  assessed  in  the 
context  of  a  particular  transaction. 

(k)  For  purposes  of  the  interpretation 
in  this  section,  an  instituUonal  customer 
shaU  be  any  entity  other  than  a  natural 
person.  In  determining  the  appUcabiUty 
of  the  interpretation  in  this  section  to  an 
institutional  customer,  the  OCC  wiU 
consider  the  dollar  value  of  the 
securities  that  the  instituUonal  customer 
has  in  its  portfoUo  and/or  under 
management.  While  the  interpretation 
in  this  section  is  potentiaUy  appUcable 
to  any  institutional  customer,  the 
guidance  contained  in  this  secUon  is 
more  appropriately  appUed  to  an 
institutional  customer  with  at  least  $10 
milUon  invested  in  securities  in  the 
aggregate  in  its  portfoUo  and/or  under 
management. 

Dated:  February  18, 1997. 
Eugene  A.  Ludwrig. 

Comptroller  of  the  Currency. 

Federal  Reserve  System 
12  CFR  CHAPTER  H 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  parts  208  and  211  of  chapter 
n  of  title  12  of  the  Code  of  Federal 
Regulations  are  amended  as  foUows: 

PART  208-MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  Part  208 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  36.  248(a).  248(c). 
321-338a,  37ld,  461,  481-486,  601,  611, 
1814,  1823(1),  1828(o),  1831o,  1831p-l,  3105, 
3310,  3331-3351  and  3906-3909;  15  U.S.C 
78b,  781(b),  781(g).  781(i),  78o-4(c)(5).  78o-5, 
78q,  78q-l.  and  78w:  31  U.S.C.  5318;  42 
U.S.t.  4012a.  4104a,  4104b,  4106,  and  4128. 

2.  A  new  §  208.25  is  added  to  subpart 
A  to  read  as  foUows: 


§206.25    GkHMrmnentMCurttlesi 
practicM. 

(a)  Scope.  This  subpart  is  appUcable 
to  state  member  banks  that  have  filed 
notice  as,  or  are  required  to  file  notice 
as.  government  securities  brokers  or 
dealers  pursuant  to  section  15C  of  the 
Securities  Exchange  Act  (15  U.S.C.  78o- 
5)  and  Department  of  the  Treasury  rules 
under  section  15C  (17  CFR  400.1(d)  and 
part  401). 

(b)  Definitions— {\)  Bank  that  is  a 
government  securities  broker  or  dealer 
means  a  state  member  bank  that  has 
filed  notice,  or  is  required  to  file  notice, 
as  a  government  seciuities  broker  or 
dealer  pursuant  to  section  15C  of  the 
Securities  Exchange  Act  (15  U.S.C.  78o- 
5)  and  Department  of  the  Treasury  rules 
under  section  15C  (17  CFR  400.1(d)  and 
part  401). 

(2)  Customer  does  not  include  a 
broker  or  dealer  or  a  government 
securities  broker  or  dealer. 

(3)  Government  security  has  the  same 
meaning  as  this  term  has  in  section 
3(a)(42)  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78c(a)(42)). 

(4)  Non-institutional  customer  means 
any  customer  other  than: 

(i)  A  bank,  savings  association, 
insurance  company,  or  registered 
investment  company; 

(u)  An  investment  adviser  registered 
under  section  203  of  the  Investment 
Advisers  Act  of  1940  (15  U.S.C.  80b-3); 
or 

(ui)  Any  entity  (whether  a  natural 
person,  corporation,  i>artnership,  trust, 
or  otherwise)  with  total  assets  of  at  least 
$50  milUon. 

(c)  Business  conduct.  A  bank  that  is 

a  government  securities  broker  or  dealer 
shall  observe  high  standards  of 
commercial  honor  and  just  and 
equitable  principles  of  trade  in  the 
conduct  of  its  business  as  a  government 
securities  broker  or  dealer. 

(d)  Recommendations  to  customers. 
In  recommending  to  a  ciistomer  the 
purchase,  sale  or  exchange  of  a 
government  setnirity.  a  bank  that  is  a 
government  securities  broker  or  dealer 
shaU  have  reasonable  groimds  for 
beUeving  that  the  recommendation  is 
suitable  for  the  customer  upon  the  basis 
of  the  facts,  if  any.  disclosed  by  the 
customer  as  to  the  customer's  other 
seciirity  holdings  and  as  to  the 
customer's  financial  situation  and 
needs. 

(e)  Customer  information.  Prior  to  the 
execution  of  a  transaction  recommended 
to  a  non-institutional  customer,  a  bank 
that  is  a  government  securities  broker  or 
dealer  shall  make  reasonable  efforts  to 
obtain  information  concerning: 

(1)  The  customer's  financial  status; 

(2)  The  customer's  tax  status; 


(3)  The  customer's  investment 
objectives;  and 

(4)  Such  other  information  used  or 
considered  to  be  reasonable  by  the  bank 
in  making  recommendations  to  the 
customer. 

3.  A  new  §  208.129  is  added  to 
subpart  B  to  read  as  foUows: 

§20a.129    ObUgatkMia  concerning 
institiitlonal  customers. 

(a)  As  a  result  of  broadened  authority 
provided  by  the  Govenmient  Securities 
Act  Amendments  of  1993  (15  U.S.C. 
780-3  and  780-5).  the  Board  is  adopting 
sales  practice  rules  for  the  government 
seciuities  market,  a  market  with  a 
particularly  broad  institutional 
component.  Accordingly,  the  Board 
beUeves  it  is  appropriate  to  provide 
further  guidance  to  banks  on  their 
suitability  obUgations  when  making 
recommendations  to  institutional 
customers. 

(b)  The  Board's  SuitabiUty  Rule. 
§  208.25(b),  is  fundamental  to  fair 
deaUng  and  is  intended  to  promote 
ethical  sales  practices  and  high 
standards  of  professional  conduct. 
Banks"  responsibiUties  include  having  a 
reasonable  basis  for  recommending  a 
particular  security  or  strategy,  as  weU  as 
having  reasonable  groimds  for  beUeving 
the  recommendation  is  suitable  for  the 
customer  to  whom  it  is  made.  Banks  are 
expected  to  meet  the  same  high 
standards  of  competence, 
professionaUsm.  and  good  faith 
regardless  of  the  financial  circumstances 
of  the  customer. 

(c)  In  recommending  to  a  customer 
the  purchase,  sale,  or  exciiange  of  any 
government  security,  the  bank  shall 
have  reasonable  grounds  for  beUeving 
that  the  recommendation  is  suitable  for 
the  customer  upon  the  basis  of  the  facts, 
if  any,  disclosed  by  the  customer  as  to 
the  customer's  other  security  holdings 
and  financicJ  situation  and  needs. 

(d)  The  interpretation  in  this  secticm 
concerns  only  the  manner  in  which  a 
bank  determines  that  a  recommendation 
is  suitable  for  a  particular  institutional 
customer.  The  manner  in  which  a  bank 
fulfiUs  this  suitabiUty  obUgation  will 
vary,  depending  on  the  nature  of  the 
customer  and  the  specific  transaction. 
Atxordingly.  the  interpretation  in  this 
section  deals  only  with  guidance 
regarding  how  a  bank  may  fulfill 
customer-specific  suitability  obUgations 
under  §  208.25(d).' 


'  The  interpretation  in  this  section  does  not 
address  the  obligation  related  to  suitability  that 
requires  that  a  banlL  have"*  '   *  a 'reasonable 
basis'  to  believe  that  the  recommendation  could  be 
suitable  for  at  least  some  customers."  In  the  Matter 
of  the  Application  ofFJ.  Kaufman  and  Company 


132B6     Federal  Register  /  Vol.  62,  No.  53  /Wednesday.  March  19,  1997  /  Rules  and  Regulations 


(e)  While  it  is  difficult  to  define  in 
advance  the  scope  of  a  bank's  suitability 
obligation  with  respect  to  a  specific 
institutional  customer  transaction 
recommended  by  a  bank,  the  Board  has 
identified  certain  factors  that  may  be 
relevant  when  considering  compfiance 
with  §  208.2S(d).  These  factors  are  not 
intended  to  be  requirements  or  the  only 
factors  to  be  considered  but  are  offered 
merely  as  guidance  in  determining  the 
scope  of  a  bank's  suitabihty  obUgations. 

{i\  The  two  most  important 
considerations  in  determining  the  scope 
of  a  bank's  suitabihty  obligations  in 
making  recommendations  to  an 
institutional  customer  are  the 
customer's  capability  to  evaluate 
investment  risk  independently  and  the 
extent  to  which  the  customer  is 
exercising  independent  judgement  in 
evaluating  a  bank's  recommendation.  A 
bank  must  determine,  based  on  the 
information  available  to  it,  the 
customer's  capabihty  to  evaluate 
investment  risk.  In  some  cases,  the  bank 
may  conclude  that  the  customer  is  not 
capable  of  making  independent 
investment  decisions  in  general.  In 
other  cases,  the  institutional  customer 
may  have  general  capabihty,  but  may 
not  be  able  to  understand  a  particular 
type  of  instrument  or  its  risk.  This  is 
more  likely  to  arise  with  relatively  new 
types  of  instruments,  or  those  with 
significantly  different  risk  or  volatihty 
characteristics  than  other  investments 
generally  made  by  the  institution.  If  a 
customer  is  either  generally  not  capable 
of  evaluating  investment  risk  or  lacks 
sufficient  capabiUty  to  evaluate  the 
particular  product,  the  scope  of  a  bank's 
customer-specific  obUgations  under 
§  208.25(d)  would  not  be  diminished  by 
the  fact  that  the  bank  was  dealing  with 
an  instituti(Mial  customer.  On  the  other 
hand,  the  fact  that  a  cuistomer  initially 
needed  help  understanding  a  potential 
investment  need  not  necessarily  imply 
that  the  customer  did  not  ultimately 
develop  an  understanding  and  makis  an 
independent  investment  decision. 

(gj  A  bank  may  conclude  that  a 
customer  is  exercising  independent 
judgement  if  the  customer's  investment 
decision  will  be  based  on  its  own 
independent  assessment  of  the 
opportunities  and  risks  presented  by  a 
potential  investment,  market  factors  and 
other  investment  considerations.  Where 
the  bank  has  reasonable  grounds  for 
concluding  that  the  institutional 
customer  is  making  independent 
investment  decisions  and  is  capable  of 
independently  evaluating  investment 
risk,  then  a  bank's  obUgations  under 


§  208.25(d)  for  a  particular  customer  are 
fulfiUed.^  Where  a  customer  has 
delegated  decision-making  authority  to 
an  agent,  such  as  an  investment  advisor 
or  a  bank  trust  department,  the 
interpretation  in  this  section  shall  be 
appUed  to  the  agent. 

(h)  A  determination  of  capabiUty  to 
evaluate  investment  risk  independently 
will  depend  on  an  examination  of  the 
customer's  capabiUty  to  make  its  own 
investment  decisions,  including  the 
resources  available  to  the  customer  to 
make  informed  decisions.  Relevant 
considerations  could  include: 

(1)  The  use  of  one  or  more 
considtants.  investment  advisers,  or 
bank  trust  departments; 

(2)  The  general  level  of  experience  of 
the  institutional  customer  in  financial 
markets  and  specific  experience  with 
the  type  of  instnunents  under 
consideration; 

(3)  The  customer's  abiUty  to 
understand  the  economic  features  of  the 
seouity  involved; 

(4)  The  customer's  abUity  to 
independently  evaluate  how  market 
developments  would  affect  the  security; 
and 

(5)  The  complexity  of  the  security  or 
seouities  involved. 

(i)  A  determination  that  a  customer  is 
making  independent  investment 
decisions  wiU  depend  on  the  nature  of 
the  relationship  that  exists  between  the 
bank  and  the  customer.  Relevant 
considerations  could  include: 

(1)  Any  written  or  oral  understanding 
that  exists  between  the  bank  and  the 
customer  regarding  the  nature  of  the 
relationship  between  the  bank  and  the 
customer  and  the  services  to  be 
rendered  by  the  bank; 

(2)  The  presence  or  absence  of  a 
pattern  of  acceptance  of  the  bank's 
reconunendations; 

(3)  The  use  by  the  customer  of  ideas, 
suggestions,  market  views  and 
information  obtained  bom  other 
government  securities  brokers  or  dealers 
or  market  professionals,  particularly 
those  relating  to  the  same  type  of 
securities;  and 

(4)  The  extent  to  which  the  bank  has 
received  from  the  customer  ciirrent 
comprehensive  portfoUo  information  in 
connection  with  discussing 
recommended  transactions  or  has  not 
been  provided  important  information 
regarding  its  portfoUo  or  investment 
objectives. 

(j)  Banks  are  reminded  that  these 
factors  are  merely  guidelines  that  will 
be  utilized  to  determine  whether  a  bank 
has  fulfilled  its  suitabihty  obligation 
with  respect  to  a  specific  institutional 


customer  transaction  and  that  the 
inclusion  or  absence  of  any  of  these 
factors  is  not  dispositive  of  the 
determination  of  suitability.  Such  a 
determination  can  only  be  made  on  a 
case-by-case  basis  taking  into 
consideration  all  the  facts  and 
circumstances  of  a  particular  bank/ 
customer  relationship,  assessed  in  the 
context  of  a  particular  transaction. 

(k)  For  purposes  of  the  interpretation 
in  this  section,  an  institutional  customer 
shall  be  any  entity  other  than  a  nattual 
person.  In  determining  the  appUcabiUty 
of  the  interpretation  in  this  section  to  an 
institutional  customer,  the  Board  will 
consider  the  dollar  value  of  the 
securities  that  the  institutional  customer 
has  in  its  portfoUo  and/or  under 
management.  While  the  interpretation 
in  this  section  is  potentially  appUcable 
to  any  institutional  customer,  the 
guidance  contained  in  this  section  is 
more  appropriately  appUed  to  an 
institutional  customer  with  at  least  $10 
milUon  invested  in  securities  in  the 
aggregate  in  its  portfoUo  and/or  under 
management. 

PART  21 1— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  Part  211 
is  revised  to  read  as  follows: 

Authority:  12  U.S.Q  221  etseq.,  1818, 
1841  et  seq..  3101  et  seq.,  3109  et  seq.;  15 
U.S.C  780-5. 

2.  Section  211.24  is  amended  by 
revising  the  section  heading  and  adding 
a  new  paragraph  (h)  to  read  as  foUows: 

1211,24    Approval  of  offlcee  of  foraign 
twnks;  procadum  for  appllcettori*; 
tendwtte  for  approval;  fapraaanfUva- 
offtoa  activtttas  and  atandartto  for  approval; 
praaarvatton  of  axMIng  autliorlty;  raporta 
of  crimaa  and  auapactad  crlmaa; 
govammant  aacurHlaa  i 
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(h)  Government  securities  sales 
practices.  An  uninsured  state-Ucensed 
branch  or  agency  of  a  foreign  bank  that 
is  required  to  give  notice  to  the  Board 
under  section  15C  of  the  Sectuities 
Exchange  Act  of  1934  (15  U.S.C.  78o-5) 
and  the  Department  of  the  Treasury 
rules  under  section  15C  (17  CFR 
400.1(d)  and  part  401)  shaU  be  subject 
to  the  provisions  of  12  CFR  208.25  to 
the  same  extent  as  a  state  member  bank 
that  is  required  to  give  such  notice. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  Board,  March  11, 1997. 
JenniiiBr  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 

Federal  Deposit  Insurance  Cnporation 

12  CFR  CHAPTER  HI 

Authority  and  laauance 

For  the  reasons  set  out  in  the 
preamble,  a  new  part  368  is  added  to 
chapter  III  of  title  12  of  the  Code  of 
Federal  Regulations  to  read  as  foUows: 

PART  368-<K>VERNMENT 
SECURmES  SALES  PRACTICES 

Sec. 

368.1  Scope. 

368.2  Definitions. 

368.3  Business  conduct 

368.4  Reconunendations  to  customers. 

368.5  Customer  information. 
368.100    Obligations  concerning 

institutional  customers. 
AndMvitjr:  15  U.S.Q  78o-5. 


of  Virginia  and  Frederick  J.  Kaufman.  Jr.,  50  SEC 
IM  (1989). 


>Sm  iootnota  1  in  panipaph  (d)  of  this  lactioii. 


1368.1 

This  part  is  appUcable  to  state 
nonmember  banks  and  insured  state 
branches  of  foreign  banks  that  have  filed 
notice  as,  or  are  required  to  file  notice 
as,  government  securities  brokers  or 
dealers  pursuant  to  section  15C  of  the 
Seciuities  Exchange  Act  (15  U.S.C.  78o- 
5)  and  Department  of  the  Treasury  rules 
under  section  15C  (17  CFR  400.1(d)  and 
part  401). 

S36&2    OafbiMona. 

(a)  Bank  that  is  a  government 
securities  broker  or  dealer  means  a  state 
nonmember  bank  or  an  insured  state 
branch  of  a  foreign  bank  that  has  filed 
notice,  or  is  required  to  file  notice,  as  a 
government  securities  broker  or  dealer 
pursuant  to  section  15C  of  the  Securities 
Exchange  Act  (15  U.S.C.  78o-5)  and 
Department  of  the  Treasury  rules  under 
section  15C  (17  CFR  400.1(d)  and  part 
401). 

(b)  Customer  does  not  include  a 
broker  or  dealer  or  a  government 
securities  broker  or  dealer. 

(c)  Government  security  has  the  same 
meaning  as  this  term  has  in  section 
3(a)(42)  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78c(a)(42)). 

(d)  Non-institutional  customer  means 
any  customer  other  than: 

(1)  A  bank,  savings  association, 
insurance  company,  or  registered 
investment  company; 

(2)  An  investment  adviser  registered 
under  section  203  of  the  Investment 
Advisers  Act  of  1940  (15  U.S.C.  80b-3); 
or 

(3)  Any  entity  (whether  a  natural 
person,  corporation,  partnership,  trust, 
or  otherwise)  with  total  assets  of  at  least 
$50  milUon. 


{368.3    Buainaaa conduct 

A  bank  that  is  a  government  securities 
broker  or  dealer  shall  observe  high 
standards  of  commercial  honor  and  just 
and  equitable  principles  of  trade  in  the 
conduct  of  its  business  as  a  government 
securities  broker  or  dealer. 

5368.4  Racommandatlons to  cuatomars. 

In  recommending  to  a  customer  the 
purchase,  sale  or  exchange  of  a 
government  security,  a  bank  that  is  a 
government  securities  broker  or  dealer 
shall  have  reasonable  grounds  for 
beUeving  that  the  recommendation  is 
suitable  for  the  customer  upon  the  basis 
of  the  facts,  if  any,  disclosed  by  the 
customer  as  to  the  customer's  other 
seciuity  holdings  and  as  to  the 
customer's  financial  situation  and 
needs. 

1368.5  Cuatomar  Ififonnatlon. 

Prior  to  the  execution  of  a  transaction 
recommended  to  a  non-institutional 
customer,  a  bank  that  is  a  government 
seciuities  broker  or  dealer  shall  make 
reasonable  efforts  to  obtain  information 
concerning: 

(a)  The  customer's  financial  status; 

(b)  The  custcHner's  tax  status; 

(c)  The  customer's  investment 
objectives;  and 

(d)  Such  other  information  used  or 
considered  to  be  reasonable  ^y  such 
bank  in  making  reconunendations  to  the 
customer. 

S  368.100    Ot>HgMona  concerning 
in«tttutk>nal  cuatomara. 

(a)  As  a  result  of  broadened  authority 
provided  by  the  Government  Seciuities 
Act  Amenchnents  of  1993  (15  U.S.C. 
780-3  and  78o-5),  the  FDIC  is  adopting 
sales  practice  rules  for  the  government 
seciuities  market,  a  market  with  a 
particularly  broad  institutional 
component.  Accordingly,  the  FDIC 
believes  it  is  appropriate  to  provide 
further  guidance  to  banks  on  their 
suitabiUty  obUgaticns  when  making 
reconunendations  to  institutional 
customers. 

(b)  The  FDIC's  suitability  rule 

(§  368.4)  is  fundamental  to  fair  dealing 
and  is  intended  to  promote  ethical  sales 
practices  and  high  standards  of 
professional  conduct.  Banks' 
responsibiUties  include  having  a 
reasonable  basis  for  recommending  a 
particular  security  or  strategy,  as  weU  as 
having  reasonable  grounds  for  beUeving 
the  recommendation  is  suitable  for  the 
customer  to  whom  it  is  made.  Banks  are 
expected  to  meet  the  same  high 
standards  of  competence, 
professionaUsm,  and  good  faith 
regardless  of  the  financial  circumstances 
of  the  customer. 


(c)  In  recommending  to  a  customer 
the  purchase,  sale,  or  exchange  of  any 
government  security,  thebank  shall 
have  reas(Hiable  grounds  for  beUeving 
that  the  recommendation  is  suitable  for 
the  customer  upon  the  basis  of  the  facts, 
if  any,  disclosed  by  the  customer  as  to 
the  customer's  other  security  holdings 
and  financial  situation  and  needs. 

(d)  The  interpretation  in  this  section 
concerns  only  the  manner  in  which  a 
bank  determines  that  a  recommendation 
is  suitable  for  a  particular  institutional 
customer.  The  maimer  in  which  a  bank 
fulfills  this  suitabiUty  obUgation  will 
vary,  depending  on  the  nature  of  the 
customer  and  the  specific  transaction. 
Accordingly,  the  interpretation  in  this 
section  deals  only  with  guidance 
regarding  how  a  bank  may  fulfiU 
customer-specific  suitabiUty  obUgations 
under  §  368.4.  • 

(e)  While  it  is  difficult  to  define  in 
advance  the  scope  of  a  bank's  suitabiUty 
obUgation  with  respect  to  a  specific 
institutional  customer  transaction 
recommended  by  a  bank,  the  FDIC  has 
identified  certain  factors  that  may  be 
relevant  when  considering  compliance 
with  §  368.4.  These  factors  are  not 
intended  to  be  requirements  or  the  only 
factors  to  be  considered  but  are  offered 
merely  as  guidance  in  determining  the 
scope  of  a  bank's  suitabiUty  obUgations. 

(ij  The  two  most  important 
considerations  in  determining  the  scope 
of  a  bank's  suitabiUty  obUgations  in 
making  recommendations  to  an 
institutional  customer  are  the 
customer's  capability  to  evaluate 
investment  risk  inde|>endently  and  the 
extent  to  which  the  customer  is 
exercising  independent  judgement  in 
evaluating  a  bank's  recommendation.  A 
bank  must  determine,  based  on  the 
information  available  to  it,  the 
customer's  capabiUty  to  evaluate 
investment  risk.  In  some  cases,  the  bank 
may  conclude  that  the  customer  is  not 
capable  of  making  independent 
investment  decisions  in  general.  In 
other  cases,  the  institutional  customer 
may  have  general  capabiUty,  but  may 
not  be  able  to  understand  a  particular 
type  of  instrument  or  its  risk.  This  is 
more  likely  to  arise  with  relatively  new 
types  of  instnunents,  or  those  with 
significantly  diffierent  risk  or  volatiUty 
characteristics  than  other  investments 
generally  made  by  the  institution.  If  a 
customer  is  either  general^  not  capable 


'  The  interprstation  in  thii  lactioD  doot  not 
•ddrau  the  obligation  related  to  suitability  that 

requires  that  a  bank  have a  *reasonable 

basis'  to  believe  that  the  reconunendation  could  be 
suitable  for  at  least  some  customers."  In  the  Matter 
of  the  Application  of  F.J.  Kaufman  and  Company 
o/  Virginia  and  Frederick  J.  Kaufman,  Jr.,  50  SEC 
164  (1989). 


JMI 
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of  evaluating  investment  risk  or  lacks 
sufficient  capability  to  evaluate  the 
particular  product,  the  scope  of  a  bank's 
customer-specific  obligations  imder 
§  368.4  would  not  be  diminished  by  the 
fact  that  the  bank  was  dealing  with  an 
institutional  customer.  On  the  other 
hand,  the  fact  that  a  customer  initially 
needed  help  understanding  a  potential 
investment  need  not  necessarily  imply 
that  the  customer  did  not  ultimately 
develop  an  understanding  and  make  an 
independent  investment  decision. 

(g)  A  bank  may  conclude  that  a 
customer  is  exercising  independent 
judgement  if  the  customer's  investment 
decision  will  be  based  on  its  own 
independent  assessment  of  the 
opportunities  and  risks  presented  by  a 
potential  investment,  market  factors  and 
other  investment  considerations.  Where 
the  bank  has  reasonable  groimds  for 
concluding  that  the  institutional 
customer  is  making  independent 
investment  decisions  and  is  capable  of 
independently  evaluating  investment 
risk,  then  a  bank's  obligations  under 
§  368.4  for  a  [>articular  customer  are 
fulfilled.  2  Where  a  customer  has 
delegated  decision-making  authority  to 
an  agent,  such  as  an  investment  advisor 
or  a  bank  trust  department,  the 
interpretation  in  this  section  shall  be 
applied  to  the  agent. 

(h)  A  determination  of  capability  to 
evaluate  investment  risk  independently 
will  depend  on  an  examination  of  the 
customer's  capability  to  make  its  own 
investment  decisions,  including  the 
resources  available  to  the  ciistomer  to 
make  informed  decisions.  Relevant 
considerations  could  include: 


'  Sm  ioooxx*  1  in  paragraph  (d)  of  this  (action. 


(1)  The  use  of  one  or  more 
consultants,  investment  advisers,  or 
bank  trust  departments: 

(2)  The  general  level  of  experience  of 
the  institutional  customer  in  financial 
markets  and  specific  experience  with 
the  type  of  instruments  under 
consideration; 

(3)  The  customer's  ability  to 
understand  the  economic  features  of  the 
sectirity  involved; 

(4)  Tne  customer's  ability  to 
independently  evaluate  how  market 
developments  would  affect  the  security; 
and 

(5)  The  complexity  of  the  seciuity  or 
seciirities  involved. 

(i)  A  determination  that  a  customer  is 
making  indep>endent  investment 
decisions  will  depend  on  the  nature  of 
the  relationship  that  exists  between  the 
bank  and  the  customer.  Relevant 
considerations  could  include: 

(1)  Any  written  or  oral  understanding 
that  exists  between  the  bank  and  the 
customer  regarding  the  natiu«  of  the 
relationship  between  the  bank  and  the 
customer  and  the  services  to  be 
rendered  by  the  bank; 

(2)  The  presence  or  absence  of  a 
pattern  of  acceptance  of  the  bank's 
recommendations; 

(3)  The  use  by  the  customer  of  ideas, 
suggestions,  market  %dews  and 
information  obtained  from  other 
govemmei^  securities  brokers  or  dealers 
or  market  professionals,  particularly 
those  relating  to  the  same  type  of 
securities;  and 

(4)  The  extent  to  which  the  bank  has 
received  from  the  customer  current 
comprehensive  portfolio  information  in 
connection  with  discussing 
recommended  transactions  or  has  not 
been  provided  important  information 


regarding  its  portfolio  or  investment 
objectives. 

(j)  Banks  are  reminded  that  these 
factors  are  merely  guidelines  that  will 
be  utilized  to  determine  whether  a  bank 
has  fulfilled  its  suitability  obligation 
with  respect  to  a  specific  institutional 
ciistomer  transaction  and  that  the 
inclusion  or  absence  of  any  of  these 
factors  is  not  dispositive  of  the 
determination  of  smtability.  Such  a 
determination  can  only  be  made  on  a 
case-by-case  basis  taking  into 
consideration  all  the  facts  and 
circumstances  of  a  particular  bank/ 
customer  relationship,  assessed  in  the 
context  of  a  peirticular  transaction. 

(k)  For  purposes  of  the  interpretation 
in  this  section,  an  institutional  customer 
shall  be  any  entity  other  than  a  natural 
person.  In  determining  the  applicability 
of  the  interpretation  in  this  section  to  an 
institutional  customer,  the  FDIC  will 
consider  the  dollar  value  of  the 
seciurities  that  the  institutional  customer 
has  in  its  portfolio  and/or  imder 
management.  While  the  interpretation 
in  this  section  is  potentially  apphcable 
to  any  institutional  customer,  the 
guidance  contained  in  this  section  is 
more  appropriately  applied  to  an 
institutional  customer  with  at  least  $10 
million  invested  in  securities  in  the 
aggregate  in  its  portfolio  and/or  under 
management. 

By  order  of  the  Board  of  Directors,  dated 
at  Washington,  D.C.  this  11th  day  of  March. 
1997. 

Federal  Deposit  Insurance  Corporation 

Robert  E.  Faldman. 

Deputy  Executive  Secretary. 

(PR  Doc.  97-6803  Filed  3-lft-97;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
edNonaily  corrpied  as  an  aid 
to  FederaJ  Regster  users. 
Inclusion  or  exclusion  from 
ttiis  ist  has  no  legal 
significarKe. 

RULES  GOING  INTO 
EFFECT  MARCH  19,  19;>7 

ENVIRONftCNTAL 
PROTECTION  AGENCY 

Pestictdes;  tolerances  In  food, 
arennal  feeds,  and  raw 
agriculturai  commodKies: 
Imidacioprid:  pubished  3-19- 
97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdmintatFMtlon 

Animal  (feugs,  feeds,  and 
related  products: 
New  dmg  applications — 
Bacitracin  methylene 
disalicylate  arxl 
chiortertracydine; 
published  3-19-97 

JUSTICE  DEPARTMENT 
hnmigration  and 
NaturaHzstlon  Servic* 

Immigration: 
Educational  requirements  for 
naturalization — 

Excapbons  due  to 
physical  or 

developmental  dBabiMy 
or  mental  impairment; 
published  3-19-97 

TRANSPORTATION 
DEPARTMENT 


Administration 

Airworthiness  drectives: 
Boeing;  published  2-12-97 
Fokker  pubished  2-12-97 
Saab:  published  2-12-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
SaiMy  Administration 
Motor  vehicie  safety 
standards: 

Occt^iant  crash  protection- 
Air  bag  depowenng; 
published  3-19-97 

COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 

Agricultural  Mar1(etlng 
Service 

PorV  promotion,  research,  and 
consumer  information; 


comments  due  by  3-28-97; 
published  2-26-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Overtime  services  relating  to 

lrTYX)rts  and  exports: 

Agricultural  quarantine  and 

inspection  services;  user 

fees;  comments  due  by  3- 

28-97;  published  1-27-97 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Ssrvics 

Electric  loans: 
Pre-loan  policies  and 
procedures;  conventional 
utility  irxJenture  use  as 
security  instrument; 
comments  due  by  3-24- 
97;  published  2-20-97 

AGRICULTURE 
DEPARTMENT 

Agricultural  commodties; 
commercial  sales  Unanang; 
comments  due  by  3-28-97; 
published  1-27-97 

COMMERCE  DEPARTMENT 
Nationai  Oceanic  and 
Aliiioiphsric  Administration 

Fshery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zorw— ■ 

Pacific  hatitxrt  and 
sablefish;  comments 
due  by  3-24-97; 
published  2-21-97 
Pollock;  comments  due  by 
3-24-97;  published  2-27- 
97 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Student  assistance  general 
provisions — 
CompliarKe  audits  and 
financial  responsitiility 
sta/Klards;  comments 
due  by  3-24-97; 
published  2-18-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
nationaJ  emission  standards: 
Pelrolewn  refinery  sources, 
new  and  existing; 
comments  due  by  3-24- 
97;  published  2-21-97 
Air  quality  implementatkxi 
plans;  approval  and 
promulgation;  vanous 


Califomia;  comments  due  by 
3-26-97;  published  2-24- 
97 

Maryland;  comments  due  by 
3-27-97;  published  2-25- 
97 


Ohio;  comments  due  by  3- 
27-97;  published  2-25-97 
Oregon;  comments  due  by 
3-27-97;  published  2-25- 
97 
Washington;  comments  due 
by  3-28-97;  published  2- 
26-97 
Air  quality  planning  purposes; 
designation  of  areas: 
Pennsylvania;  comments 
due  by  3-27-97;  published 
2-25-97 
Clean  Air  Act: 
State  operating  permits 
programs — 

Maine;  comments  due  t>y 
3-24-97;  published  2-21- 
97 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Federal  Agricultural 
Mortgage  Corporation; 
receivers  and 
conservators;  comments 
due  by  3-26-97;  published 
2-24-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

PractKe  arxj  procedure: 
Regulatory  fees  (1997  FY); 

assessment  and 

collection;  commerrts  due 

by  3-25-97;  published  3- 

10-97 
Radk)  stations;  table  of 
assignments: 
California;  comments  due  by 

3-24-97;  published  2-7-97 

Cokxado;  comments  due  by 

3-24-97;  published  2-7-97 
Idaho;  comments  due  t>y  3- 

24-97;  published  2-7-97 
Mk:higan;  comments  due  by 

3-24-97;  published  2-7-97 
Mk^higan;  comments  due  by 

3-24-97;  published  2-7-97 
Michigan;  comments  due  by 

3-24-97;  published  2-7-97 
Wyoming;  comments  due  by 

3-24-97;  published  2-7-97 

HOUSmG  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Committees;  establishment, 
renewal,  termination,  etc.: 
National  Manufactured 

Home  Advisory  Courxal; 

memtjership  nominatkyi; 

comments  due  by  3-28- 

97;  published  2-26-97 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Law  and  order  on  lnd»n 
reservatkKis: 

Courts  of  Indran  Offenses 
arxJ  law  and  order  code; 
correctkxi;  comments  due 


by  3-28-97;  pubished  2- 

26-97 
Tribal  revenue  alkx^atkm 
plans;  comments  due  t>y  3- 
24-97;  pubished  2-20-97 
Correctkxi;  comments  due 

by  3-24-97;  pubished  3-7- 

97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Ssrvics 
Endangered  and  threatened 

species: 

Palid  manzanlta;  comments 

due  by  3-27-97;  published 

2-25-97 

INTERIOR  DEPARTMENT 
Minerals  Managsmsnt 
Ssrvics 

Administrative  appeals 
process;  comments  due  by 
3-27-97;  published  12-23-96 
Royalty  management 
Oil  valuatkxi;  Federal  leases 
and  Federal  royalty  oil 
sale;  comments  due  by  3- 
25-97;  published  1-24-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Rsclamation 
and  Enforcsmsnt  Offics 

Permanent  program  arxl 
abandoned  mine  larxJ 
redamatnn  plan 
submissions: 

Texas;  comments  due  by  3- 
24-97;  published  2-21-97 

LABOR  DEPARTMENT 

Employmsnt  Standards 
Admhiistisllon 

Federal  Coal  Mine  Health  and 
Safely  Act  of  1969.  as 
amerxled: 

Black  Lung  Benefits  Act- 
Processing  arvj 
adiudk»tx)n  of  indKndual 
claims  by  kxmer  coal 
miners  and  dependents; 
comments  due  by  3-24- 
97;  published  1-22-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Emptoyment 
Presklential  management 
intern  program;  comments 
due  by  3-24-97;  published 
1-22-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Plain  English  disdosure; 
comments  due  by  3-24- 
97;  pubished  1-21-97 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loan  polcy: 
Depository  and  norv 
depository  lenders; 
financing  arxJ 
securitizatkxi  of 
unguaranteed  portk>ns  of 


Small  Business  Act 

guaranteed  k>ans; 

comments  due  by  3-28- 

97;  published  2-26-97 
Small  business  size  starxiards 
arxl  government  contracting 
assistarx^  regulations: 
Very  small  business 

corx»ms;  comments  due 

by  3-24-97;  pubished  1- 

21-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Aged,  bind,  and  disabled— 
EUgibiNty  and  benefit 
amounts  affected  by 
ineKgit>le  spouses  or 
parents  who  are  absent 
from  househokj  due 
solely  to  active  military 
servwe;  comments  due 
by  3-25-97;  published 
1-24-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawtxidge  operatk>ns: 
Massachusetts;  comments 
due  by  3-25-97;  published 
1-24-97 
Regattas  and  marine  parades: 
Crawford  Bay  Crew  Classk:; 
comments  due  by  3-24- 
97;  pubished  2-21-97 


Vessel  inspectnn  alternatives: 
ClassificatkKi  procedures; 
comnients  due  by  3-27- 
97;  pubished  12-27-96 

TRANSPORTATION 
DEPARTMENT 
Fsdsral  Aviation 
Administration 

Air  traffk:  operating  arxj  flight 

rules,  etc.: 

Grand  Canyon  Natk)nal 
Park.  CO;  special  flight 
rules  in  vkanity  (SFAR 
No.  50-2);  comments  due 
by  3-24-97;  published  2- 
26-97 

Ainworthiness  dvectives: 
Airtxjs;  comments  due  by  3- 

24-97;  pubished  2-12-97 
Airbus  Industrie;  comments 

due  by  3-28-97;  published 

2-18-97 

British  Aerospace; 

commerrts  due  by  3-27- 

97;  pubished  2-14-97 
Jetstream;  comments  due 

by  3-27-97;  pubished  2- 

14-97 

McOonneH  Douglas; 

comments  due  t>y  3-28- 

97;  pubished  1-27-97 
Raytheon;  comments  due  by 

3-24-97;  pubished  2-12- 

97 


Airwodhiness  starxlards: 
Special  corKitkx»— 
Beechcrafl  model  E90 
airplane;  comments  due 
by  3-24-97;  pubished 
2-21-97 
Sino  Swearingen  model 
jSJ30-2  airplane; 
comments  due  by  3-24- 
97;  pubished  2-21-97 
Class  D  airspace;  comments 
due  by  3-27-97;  pubished 
1-27-97 
Class  E  airspace;  convnents 
due  by  3-25-97;  published 
2-13-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
AdmlnistratkMt 

Motor  carrier  safety  standards: 
Federal  regulatory  review; 
comments  due  by  3-28- 
97;  pubished  1-27-97 

TRANSPORTATION 

DEPARTMENT 

Surface  Transportation 

Board 

Practice  and  procedure: 
Ray  passenger  carrier 
commutatkxi  or  suburtian 
fare  increases;  CFR  part 
removed;  comments  due 
by  3-26-97;  pubished  2- 
24-97 


TREASURY  DEPARTMENT 

Customs  Ssrvics 

Drawback  reguiatkxn; 
comments  due  t>y  3-24-97; 
published  1-21-97 

TREASURY  DEPARTMENT 
Internal  Revenue  Servtes 
Income  taxes: 
Foreign  investment- 
Qualified  Electing  Fund 
Electkxis,  preferred 
shares;  hearing; 
comments  due  by  3-24- 
97;  pubished  12-24-96 

Nuclear  decommissioning 
reserve  furxis;  revised 
schedules  of  ruing 
amounts;  convnents  due 
by  3-24-97;  pubished  12- 
23-96 

Reorganizatkyis;  receipt  of 
rights  to  acquire 
corporatk>n  securities; 
comments  due  by  3-24- 
97;  pubished  12-23-96 

Sharehokier  interest 
continuity  requirement  for 
corporate  reorganizatkxw; 
convnents  due  by  3-24- 
97;  pubished  12-23-96 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  OOpUMpfTS*  S^j^SCRIPTION  SERVICE 

Know  when  to  expect  your  reiiewiiDodc*  and  keep  a  toodtUiifooiii^     To  keep  our  subscription 
prices  down,  the  Government  Printing  OfiBce  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
bcfofc  the  shown  date. 
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Public  Laws 


105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual   laws  also  may  be  purchased  from  the  Superintendent  of  Documents    US 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www  access 
gpo.gov/su_docs/ 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

Tb  dnnge  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Atm:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM.  Washington, 
DC  20402-9373. 

lb  inquire  about  your  sulMcription  scnrice:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief.  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-937S. 

Tborderanewsubscriptioa:  Please  use  the  order  fonn  provided  below. 


Superlntondent  of  Documents  Subscription  Order  Forni     amguyetrotdm: 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


*5468 

LJi  CS|  please  enter  my  subscriptions  as  folows: 


^  ^  J 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Fe«leral  Register,  daily  only  (FRDO),  at  $555  each  per  year. 

The  total  cost  of  my  order  is  $ (Pnce  irKludes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Con<pany  or  paraonal  nam* 


typaorpilnl) 


AddMkmii  «tt«M/Wt«nUanln* 


SifMt  addraM 


CN%  SUI*.  ZIP  ood* 


For  prtiracy,  check  box  below: 

a  Do  not  make  my  name  availat)ie  to  other  mailers 

Check  mettKXl  of  psyment: 

Q  Check  psyable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account   |    |    |    |    |    |  1~i-n 

□VISA     Q MasterCard  LJJJJ<««Pi"t»on d«.> 

I  i  I  I  I  i  I  I m 

Tfmnk  you  Ibr  your  otdrni 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I    I  bjS,  enter  my  subscription(s)  as  follows: 


Order  Procening  Coda: 

*6216 


S3 


Charge  your  order.  BH£  ^BP^ 
H's  Easy!  I^^W  a^BB 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


(Street  address) 


(City,  Sute,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

Maywcmakeyournaine/addresavaiaUelootlMroMlers?     [^  |     | 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         [^ 

I I  VISA  or  MasteiCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature)  12/96 

Mail  To:  Superintendent  of  Documents 

RO.  Box  37 1 954,  Pittsburgh,  r  A  1 5250-7954 
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DafOmt  phons  Indudhg 


ood* 


P^Mt^mm  atim  runtm  (opUontI 


Authorizing  algnahjra  1/97 

llbc  Superintendent  of  Documents 

RO.  Box  371954.  PIttstHJrgh.  RM  5250-7954 


Editions  Available... 


Federal  Register 


The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
sutecribefs  the  following  day  via  first 
dass  mail.  As  part  of  a  microfiche 
Federal  Register  sutiscnptKxi,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprtting  approximateiy  200  votumee 
and  raviMd  at  iMal  once  a  yaar  on  a 
quertarty  tMais.  Is  puWiahed  in  24x 
micmiche  kxmat  and  the  currant 
yeai's  wdumas  are  mailed  to 


Micn^che  Subscription  Prices: 

IMeral  Register: 

One  year;  $220.00 
Six  months;  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued);  $247.00 


OMw  naoMMia  CodK 

*5419 


k.  _  ^ 


Superintendent  of  Documents  Subscription  Order  Form 

Chargmyouroahr. 

D    YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format;  ^'^  y®*^  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

Federal  Register  (MFFR)  Q  One  year  at  $220  each        Q  Six  months  at  $  11 0 

Code  of  Federal  Regolatioas  (CFRM7)  □  One  year  at  $247  each 

The  total  cost  of  my  order  is  $ 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  penoiui  name) 


(Additionil  addreu/anentioa  Une) 


(Pleaie  type  or  print) 


(Street  addrea) 


Forprlracj^t 

Q  Do  not  malce  my  name  available  to  other  mailen 

Check  Method  ofpaysMal: 

□  Check  payable  to  Superintendent  of  I>ocunients 

□  GPO  Deposit  Account        |    |    |    |    |    fTI  -  Q 

□  VISA  □  MasterCard   QZHn  (expiration) 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  m 


(City,  State,  Zip  code) 


(Daytime  pbooe  mrhyiiing  area  code) 


(PHrcfaaae  order  no.) 


(Authorizing  signature)  ,^ 

Tkamk  yomfor  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Keeping  America 
Informed 

.  .  .electronically! 


fe^ 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  ftirther  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  5 1 2-1 262  (24  hours  a  day,  7  days  a  week). 
'*""""  Internet  E-Mail:  gpoaccess@gpo.gov 


IMI 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 

Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  years  are 
available;  other  volumes  not  listed  are 
out  of  print. 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II) .$52.00 

1995 

(Book  I) $60.00 


PublitlMd  by  Ike  Office  of  the  Federal  Rctuler.  NalkNMl 
Archives  and  Record*  Adminiairalion 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rev.  9-96) 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue 
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Now  Available  Online 

Code  of  Federal  Regulations 
GPO  Accegs 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
OfTice  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  19%  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  cmline  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  diey  become  available. 

http:y/www.access.gpo.gdv/naia/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•    Pljone:  toll-free:  1-888-293-6498 
•k    Email:  gpoaccessOgpo.gov 
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FEDERAL  REGISfER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidavs), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration,  Washington.  DC  20408,  under  the  Federal 
Register  Act  (49  Stat.  500.  as  amended;  44  U.S.C.  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  asency  docimients  of  public 
interest.  Documents  are  on  file  for  public  insi>ection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  aeal  of  the  National  Aichivet  and  Records  Administration 
authenticates  this  issue  ot  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C 
1507  provides  that  the  contents  of  the  Federu  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper.  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Register  on  GPO  Access  is  issued  under  the  authority  of  the 
Administrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
databasie  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database^icludes  both  text  and  graphics  from 
Volume  59.  Number  1  ()muary  2.  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 

www.access.gpo.gov/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  snould  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  apoaccess#gf)o.gov;  by  faxing  to  (202) 
512-1262;  or  by  calling  toll  free  1-888-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S555,  or  S607  for  a  combined  Federal  Rej^er.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
suMcription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
fior  individual  copies  in  paper  form  is  S8.00  for  each  issue,  or 
$8.00  for  each  ^up  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
Rireign  handling.  Remit  check  or  money  order,  made  payable  to 
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Subscriptions: 

Paper  or  fiche 
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General  online  information 
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1-888-293-6498 

Single  copies^ck  copies: 
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512-1800 

Assistance  with  public  single  copies 
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FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche 

523-5243 

Assistance  with  Federal  agency  subscriptions 

523-5243 

For  other  telephone  numbers,  see  the  Reader  Aids  sedioii  at  the  end  of 
Ammme. 


NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDK)  is  now  available  at: 

hltp-7/www.nara.gov/nara/Mreg/ddh/ddhaul.html 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  infb9fedreg.nara.gov 


FEDCKAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  disctission  of  specific  agency  regulations. 


WHEN: 
WHERE 


WASHINGTON,  DC 

April  15,  1097  at  9K)0  am 
Office  of  the  Federal  Register 
Conference  Room 
800  North  Capitol  Street,  NW. 
Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATHmS:  202-523-4538 


Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Commodity  Oedit  Corporation 
See  Federal  Crop  Insurance  (Corporation 
See  Forest  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  13362 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Tuberculosis  in  cflttle  and  bison — 
State  and  area  classifications,  13293 
Viruses,  serums,  toxins,  etc.: 
Veterinary  biologies  establishment  licenses  and  biological 
product  licenses  and  permits,  13293-13294 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Advanced  Lead-Acid  Battery  Consortium,  13394 
A"^  Forum,  13394 
Financial  Services  Technology  (Consortium,  Inc.,  13394- 

13395 
Financial  Services  Technology  (Consortium's  Bank 

Internet  Payment  System  Project,  13395 
Northrop  Grumman  (Corp.,  13395 
-Portland  Cement  Association,  13395 

Army  Department 

See  Engineers  Corps 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
Universal  Newborn  Hearing  Screening  Ad  Hoc  Group, 
13387 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Connecticut.  13364 

Commerce  Department 

See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  13364- 
13365 

Commodity  Credit  Corporation 
Nonccs 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  13362-13363 

Commo<fity  Futures  Trading  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Proceedings  Office.  Director,  et  al.;  correction,  13302 
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Reporting  requirements: 
Options  and  futures  large  trader  reports;  cash  position 
reports  in  grains  (including  soybeans)  and  cotton 
Correction.  13301 

Copyright  Office,  Litirary  of  Congress    ' 

NOTICES 
Meetings: 
Cable  and  satellite  carrier  compulsory  licenses;  revision 
13396-13400 

Defense  Department 

See  Engineers  Corps 
See  Navy  Oepartment 

Delaware  River  Basin  Commission 

NOTICES 

Hearings,  13370-13371 
Education  Department 

PROPOSED  RULES 

Postsecondary  education: 
Student  assistance  general  provisions — 
Compliance  audits  and  financial  responsibility 
standards.  13520 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  13371-13372 
Grants  and  cooperative  agreements;  availabiUty,  etc.: 
Fund  for  improvement  of  education  program.  13372- 

13373 
Library  education  and  human  resource  development 

program,  13490 
National  Research  Institutes'  field-initiated  studies 

program,  13492-13494 
Stars  schools  program.  13470-13487 

Energy  Department 

See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Nuclear  waste  repositories;  site  recommendations;  general 
guidelines.  13355 

NOTICES 

Meetings: 
Environmental  Management  Advisory  Board,  13373 

Energy  Information  AckninistiBtion 

NOTICES 
Meetings: 
American  Statistical  Association  Committee  on  Energy 
Statistics,  13374 

Engineers  Corps 

NOTICES 

Columbia  River  System  Operation  Review;  system 

operation  strategy  selection.  13368-13369 
Environmental  statements;  availability,  etc.: 
Eastern  Arkansas  Region  Comprehensive  Study,  Grand 
Prairie  Area  Demonstration  Project;  general 
reevaluation,  13369 
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Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes:  designation  of  areas: 
Colorado.  13332-13337 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Nebraska,  13329-13331 
Washington.  13331-13332 
Federal  debt  collection: 
Civil  monetary  penalties;  inflation  adjustment;  correction. 
13514-13517 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Tebufenozide.  13337-13342 
PROPOSED  RULES 

Air  quality  implementation  plans: 
Preparation,  adoption,  and  submittal — 
Sulfur  oxide  (sulfur  dioxide)  emissions  reduction, 
13356 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States:  air  quality  planning 
purposes;  designation  of  areas: 
Colorado.  13359 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Michigan.  13357-13359 
Washington.  13357 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  communities  hardship  program;  implementation 
guidelines.  13522-13529 
Pesticides;  emergency  exemptions,  etc.: 
Carbofuran.  13375-13376 

Export-Import  Bank 
Nonccs 
Meetings: 
Advisory  Committee.  13376-13377 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 
Fees  for  air  traffic  services  for  certain  flights  through 
U.S. -controlled  airspace.  13496-13503 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Ohio.  13349 
PROPOSED  RULES 

Television  stations;  table  of  assignments: 
California.  1335^-13360 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  13377 
Submission  for  OMB  review;  comment  request.  13377- 
13378 

Reporting  and  recordkeeping  requirements.  13378-13379 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 
Forage  seeding.  13289-13293 


Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  13379-13382 
Contracting  with  Arms  that  have  unresolved  audit  issues 
with  FDIC;  policy  statement,  13382-13383 

Federal  Election  Commission 

PROPOSED  RULES 
Rulemaking  petitions: 

Bopp.  James,  Jr.,  13355-13356 
NOTICES 
Meetings;  Sunshine  Act,  13383 

Federal  Emergency  Management  Agency 

RULES 

Federal  insurance;  communities  eligible  for  sale: 

Georgia  et  al..  13343-13346 
Flood  insurance  program: 

Flood  mitigation  assistance,  13346-13349 
NOTICES 

Disaster  and  emergency  areas: 
Arkansas,  13384 
Kentucky.  13384 
Micronesia.  13384-13385 
Ohio,  13385 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  companies  (Natural  Gas  Act): 
Uniform  system  of  accounts,  forms,  statements,  and 
reporting  requirements;  revisions — 
Electronic  and  paper  Tiling  specifications;  correction, 
13375 
Applications,  hearings,  determinations,  etc.: 
Iroquois  Gas  Transmission  System,  L.P.,  13374 
Natural  Gas  Pipeline  Co.  of  America.  13374-13375 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Yamhill  County.  OR.  13426-13427 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  13385 

Freight  forwarder  licenses: 
American  Cargo  Forwarding,  Inc.,  et  al.,  13385-13386 
Bottom  Line  Forwarders.  Corp.,  et  al.,  13386 
International  Services.  Inc.,  et  al.,  13386- 

Federal  Railroad  Administration 

RULES 

Alcohol  and  drug  use  control: 
Random  drug  and  alcohol  testing — 
Minimum  testing  rate;  1997  determination,  13349- 
13350 

Federal  Reserve  System 

RULES 

Loans  to  executive  officers,  directors,  and  principal 
shareholders  of  member  banks  (Regulation  O): 
Loans  to  holding  companies  and  affiliates,  13294-13298 

NOTICES 

Banks  and  l>ank  holding  companies: 

Formations,  acquisitions,  and  mergers,  13386 
Meetings;  Sunshine  Act,  13386-13387 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
Teva  Pharmaceuticals  USA,  13302 
Electronic  identification/signatures  in  place  of  handwritten 

signatures,  13430-13466 
Medical  devices: 
Manufacturer  and  distributor  certification  and 

appointment  of  U.S.  designated  agents;  adverse 
events  reporting  requirements,  13302-13306 
NOTICES 

Electronic  submissions;  public  docket  establishment,  13467 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
CEREBYX,  13387-13388 
HYCAMTIN,  1338a-13389 

Forest  Service 

NOTICES 

Grants  and  cooperative  agreements;  availabiUty,  etc.: 
Commonality  of  chemistries  involved  in  moisture, 
biological,  ultraviolet,  and  thermal  degradations  of 
wood;  consortium.  13363-13364 

General  Services  Administration 

RULES 

Federal  travel: 
Per  diem  localities;  maximum  lodging  and  meal 
allowances,  13342-13343 

Geological  Survey 

NOTICES 
Meetings: 

National  Cooperative  Geologic  Mapping  Program 
Advisory  Committee,  13390 

Water  Information  Advisory  Committee,  13390-13391 

Health  and  Human  Services  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Public  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  13389 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availabiUty,  etc.: 
Community  outreach  partnership  centers  demonstration 
program,  13506-13512 

Interior  DeparHnent 

See  Geological  Survey 

See  Land  Management  Bureau 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13427-13428 

Justice  Department 

See  Antitrust  Division 


RULES 

Communications  Assistance  for  Law  Enforcement  Act; 
implementation: 
Telecommunications  carriers  reimbursement  procedures 
13307-13329 
NOTICES 

Pollution  control;  consent  judgments: 
LTV  Steel  Co.,  13393 
Trail  King  Industries,  Inc.,  13393-13394 

Labor  Department 

See  Labor  Statistics  Bureau 

See  Ocoipational  Safety  and  Health  Administration 

Labor  Statistics  Bureau 

NOTICES 
Meetings: 
Business  Research  Advisory  Coimcil,  13395-13396 

l-and  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection:^ 

Ayakulik,  Inc..  13391 
Committees;  estabUshment,  renewal,  termination,  etc.: 

Lewistown  District  Resource  Advisory  Council.  13391 
Meetings: 

Northern  and  Eastern  Mojave  planning  effort,  etc,  13391- 
13392 

Resource  advisory  councils — 
Butte  District.  13392 
Ukiah,  13392 
Oil  and  gas  leases: 

Wyoming,  13392 
Realty  actions;  sales,  leases,  eta: 

Alaska,  13392-13393 
Survey  plat  filings: 

Minnesota,  13393 
Withdrawal  and  reservation  of  lands: 

Oregon;  correction,  13393 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Howard  Industries,  Inc.,  13400 

National  Institute  of  Standards  and  Technology 

NOTICES 

Inventions,  Government-owned:  availability  for  Ucensins, 
13365 

National  Oceanic  an6  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Atka  mackerel,  13352 
Deep-water  species  caught  by  vessels  using  trawl  gear, 

13352-13353 
Pollock.  13351-13352 
Sablefish,  13351 
Atlantic  swordfish,  13350-13351 
Northeastern  United  States  fisheries — 
Atlantic  bluefish,  13298-13301 
PROPOSED  RULES 

Fishwy  conservation  and  management: 
Magnuson  Act  provisions,  13360-13361 
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Meetings: 

Mid-Atlantic  Fishery  Management  Council,  13360 
NOTICES 
Environmental  statements;  availability,  etc: 

Pacific  salmon  fisheries  off  coasts  of  California,  Oregon, 
Washington,  Alaska,  and  in  Columbia  River  Basin, 
13365-13366 
Meetings: 

Marine  Fisheries  Advisory  Committee.  13366 

Pacific  Fishery  Management  Council.  13366-13367 
Permits: 

Endangered  and  threatened  species,  13367 

Marine  mammals,  13367-13368 

National  Science  Foundation 
NODces 
Meetings: 
Biological  Sciences  Advisory  Committee,  13400 
Design,  Manufacture,  and  hidustrial  Iimovation  Special 

Emphasis  Panel.  13400-13401 
Experimental  Programs  to  Stimulate  Competitive 

Research  Special  Emphasis  Panel,  13401 
Federal  Networking  Council  Advisory  Committee,  13401 
Geosciences  Special  Emphasis  Panel.  13401 
Networking  and  Communications  Research  and 

Infrastructure  Special  Emphasis  Panel,  13402 
Neurosdence  Advisory  Panel,  13402 
Meetings;  Sunshine  Act,  13402 

National  Women's  Business  Council 

NOTICES 

Meetings;  Sunshine  Act,  13402 

Nava|o  and  Hopi  Indian  Reiocatfon  Office 

NOTICES 

New  lands  grazing  permits;  application  period  closing  date, 
13402-13403 

Navy  Department 

NOTICES 
Meetings: 
Naval  Academy,  Board  of  Visitors,  13370 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  13403 
Environmental  statements;  availability,  etc.: 

Commonwealth  Edison  Co.,  13403-13404 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  13404-13405 

Occupational  Safety  and  Health  Administration 

NOTICES 

Meetings: 
Occupational  Safety  and  Health  National  Advisory 
Committee.  13396 

Personnel  Management  Office 

PWOPOSB)  RULES 

Allowances  and  difiierentials: 
Cost-of-Uving  allowances  (nonforeign  areas),  13354- 
13355 

Public  HMlth  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 


NOTICES 

Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control  and  Prevention,  13389-13390 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities: 
Small  business  and  small  organization;  definitions  for 
purposes  of  Regulatory  FlexibiUty  Act,  13356 

NOTICES 

Self-regulatory  organizations;  proposed  nde  changes: 
Chicago  Stock  Exchange,  Inc.,  13415-13416 
National  Association  of  Securities  Dealers,  Inc.,  13416- 

13421 
New  York  Stock  Exchange,  hic,  13421-13424 
Pacific  Exchange,  hic.  13424-13425 
Stock  Clearing  Corp.  of  Philadelphia,  13425-13426 

Applications,  hearings,  determinations,  etc.: 
ACM  Managed  Multi-Market  Trust,  Inc.,  13405-13406 
Citicorp  Life  Insurance  Co.  et  al.,  13406-13409 
Global  Privatization  Fund.  Inc.,  13409-13410 
Hungarian  Teleconstruct  Corp.,  13410 
Natural  Alternatives  International,  Inc.,  13410 
Park  Avenue  Portfoho  et  al.,  13410-13414 
Provident  Institutional  Funds,  Inc.,  13414 
Public  utility  holding  company  filings,  13414-13415 

State  Department 

NOTICES 

Passport  travel  restrictions,  U.S.: 
fraq, 13426 

Substance  Atxise  and  Mental  Health  ServiCM 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
ICnowledge  dissemination  and  substance  abuse 
conference  programs — 
Receipt  date  cancellation.  13390 

Transportation  Department 
See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 

Treasury  Department 

See  Internal  Revenue  Service 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  13430-13466,  13467 

Part  III 

Department  of  Education,  13470-13487 

Partly 

Department  of  Educaticm,  13490 

Party 

Department  of  Education,  13492-13494 

Part  VI 

Department  of  Transportation,  Federal  Aviation 
Administration,  13496-13503 

PartVH 

Housing  and  Urban  Development  Department,  13506-13512 


Part  VIII 

Environmental  Protection  Agency,  13514-13517 

Part  IX 

Department  of  Education,  13520 

PartX 

Environmental  Protection  Agency,  13522-13529 


Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbera,  remindere,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electrmiic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  pubhc  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  414  and  457 

General  Crop  Insurance  Regulations; 
Forage  Seeding  Crop  Insurance 
Regulations  and  Common  Crop 
Insurance  Regulations;  Forage 
Seeding  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
forage  seeding.  The  provisions  will  be 
used  in  conjunction  with  the  Common 
Crop  Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  acdon  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  forage  seeding  crop  insurance 
regulations  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  ciurrent  forage  seeding  crop 
regulations  to  the  1997  and  prior  crop 
years. 

DATES:  Effective:  March  20, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Brayton,  Insurance 
Management  Specialist,  Research  and 
Development,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  Qty,  MO  64131,  telephone  (816) 
926-7730. 

SUPPLEMENTARY  MFORMATKM: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 


Order  No.  12866,  and,  therefore,  this 
rule  has  not  been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  comments,  data,  and 
opinions  on  information  collection 
requirements  previously  approved  by 
OMB  under  OMB  control  number  0563- 
0003  through  September  30,  1998.  No 
public  comments  were  received. 

Unfunded  Mandates  Reform  Act  of 
1995 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  UUe  II  of  die  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regidation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  effect  of 
this  regvdation  on  small  entities  will  be 
no  greater  than  on  larger  entities.  Under 
the  current  regulations,  a  producer  is 
required  to  complete  an  application  and 
an  acreage  report.  If  the  crop  is  damaged 
or  destroyed,  the  insured  is  reqiured  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  This  regulation 
does  not  alter  those  requirements. 

The  amount  of  work  reqiured  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significanUy  from  the  amount  of  work 
currentiy  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 


determined  to  be  exempt  bova  the 
provisions  of  the  Regidatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  inteigovenmiental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  part  11 
must  be  exhausted  t>efore  any  action  for 
judicial  review  may  be  brought 

EnviTonmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Wednesday,  January  15, 1997, 
FCIC  published  a  notice  of  proposed 
rule  making,  in  the  Federal  Register  at 
62  FR  2055-2059  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457).  a  new  section,  7  CFR  457.151, 
Forage  Seeding  Crop  Insurance 
Provisions.  The  new  provisions  will  be 
effective  for  the  1998  and  succeeding 
crop  years.  These  provisions  will 
replace  and  supersede  the  current 
provisions  for  insuring  forage  seeding 
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found  at  7  CFR  part  414  (Forage  Seeding 
Crop  Insurance  Regulations).  FCIC  also 
amends  7  CFR  p>art  414  to  limit  its  effect 
to  the  1997  and  prior  crop  years.  FCIC 
will  later  publish  a  regulation  to  remove 
and  reserve  part  414. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments,  data,  and 
opinions.  A  total  of  17  comments  were 
received  bom  the  crop  insurance 
industry  and  FCIC.  The  comments 
received,  and  FQC's  response,  are  as 
follows: 

Comment  The  crop  insurance 
industry  questioned  the  deHnition  of 
"FSA."  They  stated  that  with  the 
passage  of  the  Freedom  to  Farm  Act, 
references  to  FSA  or  FSA  Farm  Serial 
Numbers  or  reliance  on  either  in  the 
crop  insurance  policies  becomes 
questionable.  They  suggested  that  any 
reliance  on  FSA  information,  structure 
or  data  be  eliminated  from  the  policy 
given  the  farm  bill  provisions. 

Response:  FSA  is  still  a  viable  agency 
and  acreage  can  still  be  divided  by  Farm 
Serial  Number.  Those  producers  who 
elect  to  maintain  their  Farm  Serial 
Number  units  will  still  be  able  to  obtain 
optional  units  by  Farm  Serial  Numbers. 
FCIC  sees  no  reason  to  change  that  unit 
structure.  Therefore,  no  change  has  been 
made. 

Comment  A  representative  of  FCIC 
recommended  changing  the  definition 
of  "Forage"  to  allow  insurance  coverage 
for  non-grass  forage  species  other  than 
alfalfa  and  red  clover  (e.g.,  birdsfoot 
trefoil). 

Response:  FCIC  agrees  with  the 
comment  and  has  amended  the 
definition  to  allow  insurance  coverage 
for  other  species  listed  in  the  Actuarial 
Table. 

Comment  The  crop  insurance 
industry  recommended  adding  the 
words  "and  quality"  after  the  word 
"quantity"  in  the  definition  of  "Irrigated 
practice"  in  section  1. 

Response:  Water  quality  is  an 
important  issue.  However,  since  no 
standards  or  procedures  have  been 
developed  to  measure  water  quality  for 
insurance  purposes,  quality  cannot  be 
included  in  the  definition.  Therefore,  no 
change  has  been  made. 

Comment  The  crop  insurance 
industry  recommended  changing  the 
definition  of  "Replanting"  in  section  1. 
The  commenter  indicated  that  the 
wording  "  •  •  •  replace  the  forage  seed 
and  then  replacing  the  forage  seed 
*   •   *  "  is  duplicative. 

Response:  rOC  disagrees  that  the 
language  is  duplicative.  The  provision  is 
amended  to  clarify  that  both  preparation 
of  the  land  necessary  to  replace  the  seed 
and  replacement  of  the  seed  must  be 


accomplished  to  be  considered 
replanted. 

Comment  The  crop  insurance 
industry  recommended  changing  the 
wording  in  section  2(a)  to  read,  "A 
separate  (basic)  unit,  as  defined  in 
section  1  (Definitions)  of  the  Basic 
Provisions,  will  be  established  for 
spring  and  fall  planted  acreage." 

Response:  FCIC  agrees  with  the 
comment  and  has  amended  the 
provisions  accordingly. 

Comment  The  crop  insurance 
industry  reconunended  that  the  states  in 
section  5  "Cancellation  and 
Termination  Dates"  be  in  alphabetical 
order. 

Response:  FQC  agrees  with  the 
comment  and  has  amended  the 
provisions  accordingly. 

Comment  The  crop  insurance 
industry  recommended  that  the  spring 
seeded  forage  acreage  reporting  date, 
premium  billing  date,  and  termination 
dates  should  be  changed  to  allow  the 
crop  insurance  industry  more  time  to 
process  their  documents  within 
compliance  of  their  contract. 

Response:  This  rule  moves  the 
termination  dates  ht)m  April  15  to 
March  15  for  all  states  except  Nevada, 
New  Hampshire,  New  York, 
Pennsylvania  and  Vermont  to  coincide 
with  the  March  15  sales  closing  date 
that  has  been  set  in  accordance  with 
section  508(f)(2)  of  the  Federal  Crop 
Insurance  Act.  The  acreage  reporting 
and  premium  billing  dates  are  not 
contained  in  this  rale.  However,  FQC 
has  determined  that  the  insiuance 
provider  has  sufficient  time  to  process 
the  documents  and  comply  with  all 
provisions  of  the  reinsurance  agreement. 
Therefore,  no  change  has  been  made. 

Comment  The  crop  insurance 
industry  stated  that  the  provisions 
specify  that  the  crop  insured  is  "forage 
seeding",  but  the  term  is  not  included 
in  the  definitions.  Either  "forage 
seeding"  should  be  defined,  or  the 
provisions  should  refer  to  "all  the  forage 
seeded  in  the  county". 

Response:  FQC  agrees  that  use  of  the 
term  "forage  seeding"  is  confusing.  The 
provisions  have  been  amended  to 
remove  the  word  "seeding"  since  the 
provisions  require  the  forage  to  be 
planted  during  the  current  crop  year. 

Comment  The  crop  insurance 
industry  recommended  that  section  6(b) 
"Insured  Crop"  should  clarify  that 
insiuance  coverage  is  provided  for 
forage  "that  is  initially  planted  this  crop 
year,  or  replanted  the  calendar  year 
following  planting"  to  distinguish 
between  forage  seeding  (first  year)  and 
forage  production  (subsequent  years). 


Response:  FCIC  has  clarified  that  the 
forage  must  be  planted  during  the 
cvurent  crop  year. 

Comment  The  crop  insurance 
industry  stated  that  the  language 
contained  in  section  8(b),  "Harvest  of 
the  luiit,  unless  a  late  harvest  date  is 
listed  in  the  Special  Provisions,  or  late 
harvest  on  the  unit  if  a  late  harvest  date 
is  listed  in  the  Special  Provisions"  is 
confusing  and  should  be  clarified. 

Response:  FCIC  agrees  with  the 
comment  and  has  amended  the 
provisions  for  clarification. 

Comment:  A  representative  of  FQC 
questioned  why  in  section  10 
"Replanting  payment"  thai  replant 
payments  are  only  allowed  for  fall 
seeded  forage  in  counties  that  have  both 
fall  and  spring  final  planting  dates.  The 
commenter  stated  that  the  policy  should 
be  changed  to  allow  replant  payments 
for  damage  that  also  occurs  in  the 
spring. 

Response:  When  FCIC  started  the 
forage  seeding  program,  the  policy  was 
written  for  fall  forage  producers.  It  was 
determined  that  spring  forage  seeding 
producers  would  not  replant  the  forage 
until  the  following  spring.  However, 
FCIC  agrees  that,  with  the  expansion  of 
spring  planted  forage  in  the  country,  a 
spring  replanting  payment  should  be 
studied  for  futiue  implementation. 
However,  no  change  has  been  made  in 
this  rule. 

Comment:  The  crop  insurance 
industry  recommended  changing  the 
wording  in  section  12(a)(3)  that 
provides  for  a  10  percent  deductible. 
The  commenter  questioned  if  it  would 
be  better  to  provide  for  a  minimum 
qualifier  rather  than  a  deductible. 

Response:  FQC  disagrees  with 
comment.  The  10  percent  deductible 
recognizes  that  when  forage  is  seeded,  it 
is  expected  10  percent  of  the  new  seed 
will  not  mattire  and  produce  a  crop. 
Therefore,  no  change  has  been  made. 

Comment:  The  crop  insurance 
industry  recommended  that  the 
requirement  contained  in  section  13(d) 
for  a  written  agreement  to  be  renewed 
each  year  be  removed.  The  commenters 
said  that  terms  of  the  agreement  should 
be  stated  in  the  agreement  to  fit  the 
particular  situation  for  the  policy,  or  if 
no  substantive  changes  occiu*  from  one 
year  to  the  next,  allow  written 
agreement  to  be  continuous. 

Response:  FCIC  disagrees  %vith  the 
comments.  Written  agreements  by 
design  are  temporary  and  intended  to 
address  unusual  situations.  If  the 
conditions  for  which  a  written 
agreement  is  needed  continue  year  to 
year,  they  should  be  incorporated  into 
the  policy  or  Special  Provisions. 
Therefore,  no  change  has  been  made. 


Good  cause  is  shown  to  make  this  rule 
effective  upon  publication  in  the 
Federal  Register.  This  rule  improves  the 
forage  seeding  insurance  coverage  and 
brings  it  under  the  Common  Crop 
Insurance  Policy  Basic  Provisions  for 
consistency  among  policies.  The  earliest 
contract  change  date  for  the  1998  crop 
year  for  forage  seeding  is  April  30, 1997. 
It  is  therefore  imperative  that  these 
provisions  be  made  final  before  that 
date  so  that  the  reinsured  companies 
and  insureds  may  have  sufficient  time 
to  implement  these  changes.  Therefore, 
public  interest  requires  the  agency  to  act 
immediately  to  make  these  provisions 
available  for  the  1998  crop  year. 

List  of  Subjects  7  CFR  Parts  414  and 

457 

Crop  insurance.  Forage  seeding. 
Forage  seeding  crop  insurance 
regulations. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  414  and  457  effective  for  the 
1998  and  succeeding  crop  years,  as 
follows: 

PART  414— FORAGE  SEEDING  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  414  is  revised  to  read  as  follows: 

Anthoritin  7  U.S.C  1506(1),  1506(p). 

2.  The  subpart  heading  preceding 
§  414.1  is  revised  to  read  as  follows: 

Subpart— Regulations  for  the  1981 
Through  1997  Crop  Years 

3.  Section  414.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

S  414.7    The  applicaUon  and  policy. 

•        •        •        • 

(d)  The  application  for  the  1984  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  part  400,  General 
Administrative  Regulations  (7  CFR 
400.37,  400.38).  The  provisions  of  the 
Forage  Seeding  Insurance  Policy  for  the 
1984  through  1997  crop  years  are  as 
follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS: 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

AKtkority:  U.S.C  1506(1),  1506(p). 

5.  Section  457.151  is  added  to  read  as 
follows: 


i  4S7.151    Forage  seeding  crop  insurance 
provisions. 

The  Forage  Seeding  Crop  Insiuance 
Provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

FQC  policies: 
DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
Reinsured  policies: 

(Appropriate  title  for  insurance  provider) 
Both  FCIC  and  reinsured  policies: 
Forage  seeding  crop  provisions 
If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  these  Crop  Provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions;  and  these  Crop 
Provisions  will  control  the  Basic  Provisions. 
1.  Definitions 

Crop  yBor—The  period  within  which  the 
planting  is  or  normally  would  become 
established  and  shall  be  designated  by  the 
calendar  year  in  which  the  planting  is  made 
for  spring  planted  acreage  and  the  next 
succeeding  calendar  year  for  fall  planted 
acreage. 

Days — Calendar  days. 

FSA — The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agric\ilture,  or  a  successor  agency. 

Fall  planted — A  forage  crop  seeded  after 
June  30. 

Final  planting  date — The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
which  the  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  full  amount  of 
insurance. 

Fomge — Planted  perennial  alblfo, 
perennial  red  clover,  perennial  grasses,  or  a 
mixture  thereof,  or  other  species,  as  shown 
in  the  actuarial  table. 

Good  farming  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  a  normal  stand,  and 
are  those  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest — Severance  of  the  forage  plant 
from  the  land  with  the  intention  of  using  it 
as  livestock  feed.  Grazing  will  not  be 
considered  harvested. 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  a  maimer  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  amount  of  insurance 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Normal  stand — A  population  of  Uve  plants 
per  square  foot  that  meets  the  ininimiiin 
required  number  of  plants  as  shown  in  the 
Special  Provisions. 

Nurse  Crop  (companion  crop) — A  crop 
seeded  into  the  same  acreage  as  another  crop, 
that  is  intended  to  be  harvested  separately, 
and  tliat  is  planted  to  improve  growing 


conditions  for  the  crop  with  which  it  is 
growiL 

Planted  acreage — Land  in  which  seed  has 
been  placed  by  a  machine  appropriate  for  the 
insiired  crop  and  planting  method,  at  the 
correct  depth,  into  a  seedbed  that  has  been 
properly  prepared  for  the  planting  method 
and  production  practice.  Land  on  which  seed 
is  initially  spread  onto  the  soil  surface  by  any 
method  and  subsequently  is  mechanically 
incorporated  into  the  soil  in  a  timely  maimer 
and  at  the  proper  depth.  Acreage  seeded  in 
any  other  manner  will  not  be  insurable 
unless  otherwise  provided  by  the  Special 
Provisions  or  by  written  agreement. 

Practical  to  replant — ^In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§457.8), 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  da^nage  to  the 
insured  crop,  based  on  factors,  including  but 
not  limited  to  moisture  availabiUty, 
marketing  window,  condition  of  the  field, 
and  time  to  crop  maturity,  that  replanting  the 
insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  It  will  not  be 
considered  practical  to  replant  after  the  final 
planting  date,  unless  replanting  is  generally 
occurring  in  the  area. 

Replanting — Performing  the  cultural 
practices  necessary  to  prepare  the  land  for 
replacing  of  the  forage  seed  and  then 
replacing  the  forage  seed  in  the  insured 
acreage  with  the  expectation  of  producing  a 
normal  stand.  Replacing  new  seed  into  an 
existing  damaged  stand,  which  results  in  a 
reduced  seeding  rate  from  the  original 
seeding  rate,  will  not  be  considered 
replanting. 

Spring  planted — A  forage  crop  seeded 
before  July  1. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  13. 

2.  Unit  Division 

(a)  In  addition  to  the  provisions  of  section 
1  (Definitions)  of  the  Basic  Provisions 

(§  457.8)  (iMsic  unit),  a  separate  basic  unit 
will  be  established  for  spring  and  &11  planted 
acreage. 

(b)  Unless  limited  by  the  Special 
Provisions,  these  basic  units  may  be  further 
divided  into  opUonal  units  if,  for  each 
optional  unit  you  meet  all  the  conditions  of 
this  section  or  a  written  agreement  to  such 
division  exists. 

(c)  Basic  units  may  not  be  divided  into 
optional  tmits  on  any  basis  including,  but  not 
limited  to,  production  practice,  tjrpe,  variety, 
and  planting  period,  other  than  as  described 
in  this  section. 

(d)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  fiuled  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  will  that 
have  been  combined  be  refunded  to  you. 


IMI 
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(e)  Ail  optional  units  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(f)  The  folfowing  requirements  must  be  met 
for  each  optional  unit: 

(1)  You  must  have  plant  the  crop  in  a 
manner  that  results  in  a  clear  and  discemable 
break  in  the  planting  pattern  at  the 
boundaries  of  each  optional  unit;  and 

(2)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria  as  applicable: 

(i)  Optional  Units  by  Section.  Section 
Equivalent.  orFSA  Farm  Serial  Number. 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  se(>arate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  {>arcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to  Spanish  grants, 
railroad  surveys,  leagues,  labors,  or  Virginia 
Military  Lands,  ts  the  equivalent  of  sections 
for  unit  purposes.  In  areas  that  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us.  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  discernable,  each  optional  unit 
must  be  located  in  a  separate  Eum  identified 
by  a  single  FSA  Farm  Serial  Number. 

(ii)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-irrigated  Practices:  In 
addition  to,  or  instead  of,  establishing 
optional  units  by  section,  section  equivalent, 
or  FSA  Farm  Serial  Number,  optional  units 
may  be  based  on  irrigated  acreage  or  non- 
irrigated  acreage  if  both  are  located  in  the 
same  section,  section  equivalent,  or  FSA 
Farm  Serial  Number.  To  qualify  as  separate 
irrigated  and  non-irrigated  optional  units,  the 
non-irrigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acreage  may 
not  extend  beyond  the  point  at  which  the 
irrigated  system  can  deliver  the  quantity  of 
water  needed  to  produce  a  normal  stand. 

3.  Amounts  of  Insurance 

(a)  In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  ($457.8), 
you  may  only  select  one  coverage  level  and 
the  corresponding  amount  of  insurance 
designated  in  the  Actuarial  Table  for  the 
applicable  type  and  practice  for  all  the  forage 
seeding  in  the  county  that  is  insured  under 
this  policy.  The  amount  of  insurance  you 
choose  for  each  type  and  practice  must  have 
the  same  percentage  relationship  to  the 
maximum  amount  of  insurance  offered  by  us 
for  each  type  and  practice.  For  example,  if 
you  choose  100  percent  of  the  maximum 
amount  of  insurance  for  a  specific  type  and 
practice,  you  must  also  choose  100  percent 
of  the  maximum  amount  of  insurance  for  all 
other  types  and  practices. 

(b)  The  production  reporting  requirements 
contained  in  section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  ($457.8). 
do  not  apply  to  forage  seeding. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§457.8). 
the  contract  change  date  is  November  30 
preceding  the  cancellation  date  for  counties 
with  a  h4arch  15  cancellation  date  and  April 


30  preceding  the  cancellation  date  for  all 

other  counties. 
S.  Cancellation  and  Termination  Dates 
In  accordance  with  section  2  (Life  of 

Policy.  Cancellation,  and  Termination)  of  the 

Basic  Provisions  ($457.8),  the  cancellation 

and  termination  dates  are: 


State  and  County 

Cancellation 
and  termi- 
nation dates 

Nevada,  New  Hampshire,  New 
Yortt.  Pennsylvania.  Ver- 
mont. 

AH  ott>er  states  

July  31. 
March  15. 

6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  the  forage  in  the 
county  for  which  a  premium  rate  is  provided 
by  the  actuarial  table: 

(a)  In  which  you  have  a  share: 

(b)  That  is  planted  during  the  current  crop 
year,  or  replanted  the  calendar  year  following 
planting,  to  establish  a  normal  stand  of  forage 
intended  for  harvest  as  livestock  feed; 

(c)  That  is  not  grown  with  the  intent  to  be 
grazed,  or  not  grazed  at  any  time  during  the 
insurance  period;  and 

(d)  That  is  not  interplanted  with  another 
crop,  except  nurse  crops,  unless  allowed  by 
the  Special  Provisions  or  by  written 
agreement. 

7.  Insurable  Acreage 

In  addition  to  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§  457.8),  any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date,  to  the 
extent  that  such  acreage  has  less  than  a 
normal  stand,  must  be  replanted  unless  we 
agree  that  it  is  not  practical  to  replant. 

8.  Insurance  Period 

In  lieu  of  the  provisions  of  section  11 
(Insurance  Period)  of  the  Basic  Provisions 
(§  457.8)  regarding  when  insurance  ends, 
forage  seeding  insurance  will  end  at  the 
earliest  of: 

(a)  Total  destruction  of  the  insured  crop  on 
the  unit; 

(b)  The  initial  harvest  of  the  unit,  if  a  late 
harvest  date  is  not  listed  in  the  Special 
Provisions: 

(c)  The  first  harvest  after  the  late  harvest 
date,  if  a  late  harvest  date  is  specified  in  the 
Special  Provisions.  You  may  harvest  the  crop 
as  often  as  practical  in  accordance  with  good 
farming  practices  on  or  before  the  late  harvest 
date. 

(d)  Final  adfustment  of  a  loss  on  a  unit; 

(e)  Abandonment  of  the  insured  crop; 

(f)  The  date  grazing  commences  on  the 
insured  crop;  or 

(g)  May  21  of  the  calendar  year  following 
seeding  for  spring-planted  forage;  or  October 
15  of  the  calendar  year  following  seeding  for 
Ul-planted  forage. 

9.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  that  result 
in  loss  of,  or  {allure  to  establish,  a  stand  of 


forage  that  occur  during  the  insurance 
period: 

(a)  Adverse  weather  conditions; 

(b)  Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(d)  Plant  disease,  but  not  damage  due  to 
insufficient  or  impro(}er  application  of 
disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake; 

(g)  Volcanic  eruption;  or 

(h)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  peril  that  occurs 
during  the  insurance  period. 

10.  Replanting  Payment. 

In  lieu  of  the  provisions  contained  in 
section  13  (Replanting  Payment)  of  the  Basic 
Provisions  (§457.8): 

(a)  A  replanting  payment  is  allowed  only 
in  counties  for  which  the  S[>ecial  Provisions 
designate  both  fall  and  spring  final  planting 
dates  if: 

(1)  The  insured  tall  planted  acreage  is 
damaged  by  an  insurable  cause  of  loss  to  the 
extent  that  less  than  75  percent  of  a  normal 
stand  remains; 

(2)  It  is  practical  to  replant: 

(3)  We  give  written  consent  to  replant;  and 

(4)  Such  acreage  is  replanted  the  following 
spring  by  the  spring  final  planting  date. 

(b)  The  amount  of  the  replanting  payment 
will  be  equal  to  50  percent  of  the  amount  of 
the  liability  determined  in  accordance  with 
section  12(a). 

(c)  No  replanting  payment  will  be  made  on 
acreage  for  which  one  replanting  payment 
has  been  allowed. 

(d)  If  the  information  reported  by  you  on 
the  acreage  report  results  in  a  lower  premium 
than  the  actual  premium  determined  to  be 
due  based  on  the  acreage,  share,  practice,  or 
type  determined  actually  to  have  existed,  the 
replanting  payment  will  be  reduced 
proportionately. 

11.  Duties  in  the  Event  of  Damage  or  Loss 

(a)  In  accordance  with  the  requirements  of 
section  14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Basic  Provisions  (§457.8),  the 
representative  samples  of  the  crop  must  be  at 
least  10  feet  wide  and  extend  the  entire 
length  of  each  field  in  the  unit.  The  samples 
must  not  be  harvested  or  destroyed  until  the 
earlier  of  our  inspection  or  15  days  after 
tilling  of  the  balance  of  the  unit  is  completed. 

(b)  In  addition  to  the  requirements  of 
section  14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Basic  Provisions  ($  457.8),  you 
must  give  us  written  notice  if,  during  the 
period  before  destroying  the  crop  on  any  fall 
planted  acreage  that  is  damaged,  you  decide 
to  replant  the  acreage  by  the  spring  final 
planting  date. 

12.  Settlement  of  Claim 

(a)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  on 
any  unit  by: 

(1)  Multiplying  the  insured  acreage  of  each 
type  and  practice  by  the  amount  of  insurance 
for  the  applicable  type  and  practice; 

(2)  Totaling  the  results  in  section  12(a)(1); 

(3)  Multiplying  the  total  of  the  acres  with 
an  established  stand  plus  10  percent  of  the 
planted  acres  for  the  insured  acreage  of  each 


type  and  practice  in  the  unit  by  the  amount 
of  iiuurance  for  the  applicable  type  and 
practice; 

(4)  Totaling  the  results  in  section  12(a)(3); 

(5)  Subtracting  the  result  in  section  12(a)(4) 
from  the  result  in  section  12(a)(2);  and 

(6)  Multiplying  the  result  in  section 
12(a)(5)  by  your  share. 

(b)  The  acres  with  an  established  stand  will 
include: 

(1)  Acreage  that  has  at  least  75  percent  of 
a  normal  stand; 

(2)  Acreage  abandoned  or  put  to  another 
use  without  our  prior  written  consent; 

(3)  Acreage  damaged  solely  by  an 
uninsured  cause;  or 

(4)  Acreage  that  is  harvested  and  not 
reseeded. 

(c)  The  amount  of  indemnity  on  any  spring 
planted  acreage  determined  in  accordance 
with  section  12(a)  will  be  reduced  50  percent 
if  the  stand  is  less  than  75  percent  but  more 
than  55  percent  of  a  normal  stand. 

13.  Written  Agreements 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
13(^); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effiact  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract,  « 
including,  but  not  limited  to,  crop  type  or 
variety,  practice,  premium  rate,  and  amount 
of  insurance; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  foUowing 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  insptection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  D.C.,  on  March  14, 
1997. 

Kenneth  D.  Ackennan, 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  97-7012  Filed  3-19-97;  8:45  ami 
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Animal  and  Plant  Haalth  Inspection 
Service 

9CFRPart77 
[Doctot  Na  96-002-2) 

TutMTCulosis  in  Cattle  and  Bison;  State 
Designation 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

>. 


ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  tuberculosis 
regulations  concerning  the  interstate 
movement  of  cattle  and  bison  by  raising 
the  designation  of  Oklahoma  from  a 
modified  accredited  State  to  an 
accredited-free  State.  We  have 
determined  that  Oklahoma  meets  the 
criteria  for  designation  as  an  accredited- 
free  state. 

EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  December  26, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Mitchell  A.  Essey,  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs,  VS,  APHIS,  4700  River  Road 
Unit  36,  Riverdale.  MD  20737-1231, 
(301) 734-7727. 

SUPPt-EMENTARY  INFORMATION: 


Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
December  26, 1996  (61  FR  67928-67929, 
Docket  No.  96-092-1),  we  amended  the 
tuberculosis  regulations  in  9  CFR  part 
77  by  removing  Oklahoma  from  the  list 
of  modified  accredited  States  in  §  77.1 
^  and  adding  it  to  the  list  of  accredited- 
free  States  in  that  section. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
February  24, 1997.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  nde. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements,  Transportation. 
Tuberculosis. 

PART  77— TUBERCULOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  widiout  change,  the  interim 
rule  that  amended  9  CFR  part  77  and 
that  was  published  at  61  FR  67928- 
67929  on  December  26. 1996. 

Aathortty:  21  U.S.C  111,  114, 114a.  115- 
117, 120, 121, 134b,  and  134f:  7  CFR  2.22. 
2.80,  and  371.2(d). 


Done  in  Washington,  DC,  this  14th  day  of 
March  1997. 

Terry  L.  Mediwy. 

Administrator,  Animal  and  Plant  Healtii 
Inspection  Service. 

[FR  Doc.  97-7014  Filed  3-19-97;  8:45  am) 
BtUMQ  OOOC  »41»-d4-P 


9  CFR  Parts  102  and  104 
[Doetol  Na  96-4155-2] 

Viruses,  Serums,  Toxins,  and 
Anak)gous  Products;  Biologies 
Establishment  Licenses  and  Biological 
Product  Ucertses  and  Permits 

AGENCY:  Animal  and  Plant  Healtii 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

NUMMARY:  We  are  amending  the 
regulations  regarding  veterinary 
biological  products  to  remove  the 
examples  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
forms  for  U.S.  Veterinary  Biologies 
Establishment  Licenses  and  U.S. 
Veterinary  Biological  Product  Licenses 
and  Permits.  This  action  residted  from 
a  review  of  APHIS  regulations  in 
response  to  the  President's  Regulatory 
Reform  Initiative.  The  amendments 
have  the  effect  of  removing  unnecessary 
material  bom  the  regidations.  The 
APHIS  forms  for  product  licenses  and 
permits  will  still  be  used  and  provided 
by  the  agency — only  the  examples  are 
removed  from  the  regulations. 
EFFECTIVE  DATE:  April  21.  1997. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Dr. 
David  Espeseth,  Director,  Licensing  and 
Policy  Development,  Center  for 
Veterinary  Biologies.  VS,  APHIS,  4700 
River  Road  Unit  148,  Riverdale,  MD 
20737-1237,  (301)  734-8245. 

SUPPLEMENTARY  INFORMATION: 

BaiJcgrBund 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  conducted  a 
review  of  the  regulations  under  9  CFR 
101—118  pertaining  to  veterinary 
biologies  initiated  under  the  President's 
Regulatory  Reform  Initiative  to  remove 
unnecessary  material  from  the 
regidations.  As  part  of  this  initiative,  on 
August  22, 1996,  we  published  in  the 
Federal  Register  (61  FR  43316-43317. 
Docket  No.  96-055-1)  a  proposal  to 
amend  the  regulations  regarding 
veterinary  biological  products  by 
removing  the  examples  of  APHIS  forms 
for  U.S.  Veterinary  Biologies 
Establishment  Licenses  and  U.S. 
Veterinary  Biological  Product  Licenses 
and  Permits.  We  stated  that  the  APHIS 
forms  for  establishment  and  product 
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licenses  and  pennits  would  still  be  used 
and  provided  by  the  agency — only  the 
examples  would  be  removed  from  the 
regulations.  It  is  not  necessary  to 
include  examples  of  the  APHIS  forms  in 
the  regulations. 

We  solicited  comments  concerning 
our  proposal  for  45  days  ending  October 
7, 1996.  We  did  not  receive  any 
comments  by  that  date. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  is  a  nonsubstantive  change 
related  to  agency  management  and  is 
therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

This  rule  removes  unnecessary 
material  from  the  regulations.  The 
APHIS  forms  for  a  U.S.  Veterinary 
Biologies  Establishment  License  and 
U.S.  Veterinary  Biological  Product 
License  and  Permit  will  still  be  used. 
Only  the  examples  of  the  forms  are 
removed  &t>m  the  regulations.  This 
amendment  will  not  have  any  adverse 
economic  effect  on  producers  as  the 
APHIS  forms  are  produced  by  the 
agency  and  provided  to  all  qualifying 
license  and  permit  applicants. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

ExecutiTe  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic 

Assistance  under  No.  10.025  and  is 
subiect  to  Executive  Order  12372,  which 
requires  intergovernmental  considtation 
with  State  and  local  officials  (see  7  CFR 
part  3015,  subpart  V). 

Exacntive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  a  judicial  challenge  to  the 
provisions  of  this  r\de. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 


Reduction  Act  of  1905  (44  U.S.C.  3501 
et  seq.]. 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Subjects 

9  CFR  Part  102 

Animal  biologies.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  104 

Animal  biologies,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  parts  102  and  104 
are  amended  as  follows: 

PART  102— LICENSES  FOR 
BIOLOGICAL  PRODUCTS 

1.  The  authority  citation  for  part  102 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.22. 
2.80.  and  371.2(d). 

2.  Section  102.4,  paragraph  (c)  is 
revised  to  read  as  follows: 

f  102.4    U.S.  Velartnary  Bioiog4cs 
Eetabltatunent  Uoenae. 


(c)  U.S.  Veterinary  Biologies 
Establishment  Licenses  shall  be 
numbered. 


1102.5    [Amended] 

3.  In  §  102.5,  paragraph  (c)  is  removed 
and  paragraphs  (d).  (e),  and  (Q  are 
redesignated  as  paragraphs  (c).  (d),  and 
(e). 

PART  104— PERMITS  FOR 
BIOLOGICAL  PRODUCTS 

4.  The  authority  citation  for  part  104 
continues  to  read  as  follows: 

Anthorttj:  21  U.S.C.  151-159:  7  CFR  2.22, 
2.80,  and  371.2(d). 

5.  In  §  104.7,  paragraph  (a)  is  revised 
to  read  as  follows: 

1104.7    Product  permit 

(a)  A  permit  shall  be  numbered  and 
dated. 

•        •        •        •         • 

Done  in  Washington.  DC,  this  14th  day  of 
March  1997. 

TaiTy  L.  MHilBy. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Ooc  97-7013  Filed  3-19-47;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  215 

[Regulation  O;  Docket  No.  R-0940] 

Loans  to  Executive  Officers,  Directors, 
and  Principal  Shareholders  of  Member 
Banks;  Loans  to  Holding  Companies 
and  Affiliates 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

SUMMARY:  The  Board  is  amending  its 
Regulation  O,  which  implements 
section  22(h)  of  the  Federal  Reserve  Act 
and  limits  how  much  and  on  what  terms 
a  bank  may  lend  to  its  own  insiders  and 
insiders  of  its  affiliates.  Under  the  final 
rule.  Regulation  O  will  not  apply  to 
extensions  of  credit  by  a  bank  to  an 
executive  officer  or  director  of  an 
affiliate,  provided  that  the  executive 
officer  or  director  is  not  engaged  in 
major  policymaking  functions  of  the 
bank  and  the  affiliate  does  not  account 
for  more  than  10  percent  of  the 
consolidated  assets  of  the  bank's  parent 
holding  company.  Extensions  of  credit 
to  executive  officers  of  an  affiliate  that 
accounts  for  more  than  10  percent  of  the 
consolidated  assets  of  the  bank's  parent 
holding  company  are  covered  by 
Regulation  O  as  a  result  of  the  Economic 
Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1996. 
EFFECTIVE  DATE:  April  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Baer,  Managing  Senior  Counsel 
(202/452-3236),  or  Gordon  Miller, 
Attorney  (202/452-2534).  Legal 
Division,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544). 

SUPPLEMBfTARY  INFORMATION: 

Introduction 

Section  22(h)  of  the  Federal  Reserve 
Act  restricts  insider  lending  by  banks, 
and  Regulation  O  implements  section 
22(h).  12  U.S.C.  375b;  12  CFR  Part  215. 
Regulation  O  limits  total  loans  to  any 
one  insider  and  aggregate  loans  to  all 
insiders  to  a  percentage  of  the  bank's 
capital  and  requires  that  such  loans  be 
on  non-preferential  terms — that  is,  on 
the  same  terms  a  person  not  affiliated 
with  the  bank  would  receive.  ■  12  CFR 
215.4(a),  (c),  and  (d).  For  this  purpose, 
an  "insider"  means  an  executive  officer, 


■  Rogulatiao  O  abo  raquirM  prior  approval  of  Um 
bank's  board  of  dirsctors  for  cartain  loans  to 
inatdan  and  prohibiU  cartain  overdrafts  by 
sxacutive  officara  and  ditvctors.  12  CFR  215.4(b) 
and  (a). 


director,  or  principal  shareholder,  and 
loans  to  an  insider  include  loans  to  any 
"related  interest"  of  the  insider, 
including  any  company  controlled  by 
the  insider.  12  CFR  215.2(h).  Regulation 
O  requires  banks  to  maintain  records  to 
document  compliance  with  all  its 
restrictions.  12  CFR  215.8. 

The  Board  in  1980  generally 
exempted  executive  officers  of  affiliates 
fit)m  the  restrictions  of  Regulation  O  so 
long  as  they  did  not  participate  in  major 
policymaking  functions  of  a  bank.  The 
Board  did  not  exempt  directors  of 
affiliates  because  it  lacked  authority  to 
do  so.  On  May  3, 1996,  the  Board 
proposed  amendments  to  Regulation  O 
to  conform  its  exemptions  for  executive 
officers  and  directors  of  affiliates  of 
banks  to  the  requirements  of  section 
22(h),  as  amended  by  the  Riegle 
Commimity  Envelopment  and 
Regulatory  Improvement  Act  of  1994 
(Riegle  Act),  which  had  modified  the 
authority  of  the  Board  to  maintain  such 
exemptions.2  61  FR  19683.  On 
September  30,  1996,  in  the  Economic 
Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1996  (EGRPRA),' 
Congress  amended  section  22(h)  to 
modify  further  the  Board's  exemptive 
authority  over  affiliate  insiders.  In  view 
of  the  changes  in  the  Board's  authority 
and  the  comments  received  from  the 
public  concerning  the  Board's  original 
proposal,  the  Board  on  November  8, 
1996,  sought  comment  on  a  new 
proposal  to  exempt  certain  insiders  of 
affiliates  from  Regulation  O.  61  FR 
57797. 

After  considering  the  comments 
received  on  the  notice,  the  Board  has 
decided  not  to  apply  Regulation  O  to 
extensions  of  credit  by  a  bank  to  an 
executive  officer  or  director  of  a  bank 
affiliate,  provided  that:  (1)  the  executive 
officer  or  director  is  not  engaged  in 
major  policymaking  functions  of  the 
bank;  and  (2)  the  affiliate  does  not 
account  for  more  than  10  percent  of  the 
consolidated  assets  of  the  bank's  parent 
holding  company.  All  commenters 
supported  the  Board's  new  proposal, 
except  one  commenter  who  complained 
that  executive  officers  of  certain  larger 
affiliates  of  a  bank  who  previously 
could  be  exempted  from  Regulation  O 
no  longer  would  be  ehgible  to  be 
exempted. 

Background 

Section  22(h)  restricts  lending  not 
only  to  insiders  of  the  bank  that  is 
making  the  loan  but  also  to  insiders  of 
the  bank's  parent  bank  holding 
company  and  any  other  subsidiary  of 


that  bank  holding  company.*  Prior  to 
FDICIA,  the  Board's  rules  exempted 
from  all  the  provisions  of  Regulation  O 
a  bank's  loans  to  an  executive  officer  of 
any  of  its  affiliates  (other  than  the 
parent  bank  holding  company), 
provided  that  the  executive  officer  did 
not  participate  in  major  policymaking 
functions  at  the  bank.*  12  CFR  215.2(d) 
(1992).  The  Board  considered  this 
treatment  appropriate  for  two  reasons. 
First,  such  persons  generally  were  not 
considered  to  be  in  a  position  to  exert 
sufficient  leverage  on  the  lending  bank 
to  obtain  a  loan  on  anything  but  arms- 
length  terms,  in  contrast  to  executive 
officers  of  the  lending  bank  itself  or  its 
parent.  Thus,  the  Board  considered  the 
benefits  of  restricting  loans  to  these 
affiliate  insiders,  in  terms  of  protecting 
the  safety  and  soundness  of  bank,  to  be 
small.  Second,  applying  these 
restrictions  to  executive  officers  of 
affiliates  would  have  required  each  bank 
to  maintain  an  updated  list  of  all  its 
affiliates'  executive  officers  and  all 
related  interests  of  those  executive 
officers,  and  to  check  all  loans  against 
the  list.  Particularly  for  a  bank  in  a 
multi-subsidiary  bank  holding 
company,  this  effort  would  have 
constituted  a  significant  burden  not 
outweighed  by  any  substantial  benefit. 

However,  after  the  FDICIA 
amendment,  the  language  of  the  statute 
no  longer  appeared  to  allow  such  an 
exception  for  executive  officers  of 
affiliates.  Under  the  amendment, 
executive  officers  of  affiliates  were 
expliciUy  treated  like  executive  officers 
of  the  bank  itself.  Still,  nothing  in  the 
legislative  history  of  FDICIA  indicated 
that  Congress  intended  to  invalidate  the 


>Pub.  L.  103-325,  section  334  (1994). 
>Pub.  L  104-208.  sacUon  2211  (1996). 


'As  amen|WI  by  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991  (FDICIA), 
section  22(h)(8)  provides  that  "any  executive 
officer,  director,  or  principal  shareholder  (as  the 
case  may  be)  of  any  company  of  which  the  memfisr 
bank  is  a  subsidiary,  or  of  any  other  subsidiary  of 
that  company,  shall  be  deemed  to  be  an  executive 
officer,  director,  or  principal  shareholder  (as  the 
case  may  be)  of  the  member  bank."  12  U.S.C 
375b(8)(A). 

'  Subsection  (h)  of  section  22  was  added  in  1978. 
Financial  Institutions  Regulatory  and  Interest  Rate 
Control  Act  of  1978.  Pub.  L  9S-630.  secUon  104. 
At  that  time,  subsection  (h)  was  ambiguous  about 
whether  an  executive  officer  of  a  bank's  affiliate 
was  required  to  be  treated  like  an  executive  officer 
of  the  bank  itself  The  statute  provided  that  an 
"officer"  of  a  bank  included  officers  of  affiliates,  but 
did  not  similarly  address  "executive  officers."  The 
statute's  restrictions  on  lending  by  a  bank  to 
"executive  officers"  of  the  bank  therefore  did  not 
clearly  apply  to  "executive  officers"  of  affiliates.  No 
such  ambiguity  existed  with  respect  to  directors 
and  principal  shareholders  of  ai^liates,  who  were 
explicitly  treated  like  their  counterparts  at  the 
lending  bank.  In  1980,  the  Board  amended 
Regulation  O  to  cover  insiders  of  affiliates,  but 
included  a  regulatory  exception  for  executive 
officers  of  affiliates  who  did  not  participate  in  major 
policymaking  functions  at  the  bank. 


Board's  regulatory  exception  and  extend 
coverage  to  all  executive  officers  of 
affiliates. 

In  the  Riegle  Act,  Congress  addressed 
this  issue  by  amending  section  22(h)(8) 
again.  The  Riegle  Act  authorized  the 
Board  to  make  exceptions  for  executive 
officers  and  directors  of  affiliates, 
provided  that  the  executive  officer  or 
director  did  not  have  the  authority  to 
participate,  and  did  not  participate,  in 
major  policymaking  functions  of  the 
lending  bank.  The  Act,  however,  did  not 
authorize  the  Board  to  include  any 
exception  from  section  22(h)(2),  which 
prohibits  lending  on  preferential  terms.* 
Although  the  legislative  history  of  the 
provision  indicates  that  it  was  intended 
to  allow  the  Board  to  maintain  its 
existing  exception  for  executive  officers, 
its  language  did  not  allow  the  Board  to 
do  so.  ^ 

The  Board  suggested  and  supported 
an  amendment  to  section  22(h)  to  make 
its  language  consistent  with  its  apparent 
intent,  and  EGRPRA  resolved  the 
situation  by  dropping  the  requirement 
in  section  22(h)(8)  tlut  the  Board's 
exceptions  not  include  the  preferential 
lending  provision.  EGRPRA  therefore 
restored  the  ability  of  the  Board  prior  to 
FDICIA  to  exempt  executive  officers  of 
a  bank's  affiliates  from  all  the  provisions 
of  section  22(h),  and  granted  the  Board 
the  authority  to  make  the  same 
exception  for  directors  of  a  bank's 
affiliates  as  well. 

Congress  further  revised  section 
22(h)(8)  in  EGRPRA,  however,  to 
introduce  an  additional  restriction  on 
the  Board's  exemptive  authority.  Under 
section  22(h),  as  amended,  the  Board 
may  not  grant  an  exception  to  an 
executive  officer  or  director  of  an 
affiliate  that  constitutes  more  than  10 
percent  of  the  consolidated  assets  of  the 
highest-tier  holding  comf>any 
controlling  the  affiliate  and  the  bank 
making  the  loan. 


*  The  provision  extending  the  statute  to  executive 
officers  and  directors  of  affiliates  vna  moved  to  a 
new  paragraph  (8)(A).  and  the  authority  of  the 
Board  to  make  exceptions  was  placed  in  a  new 
paragraph  (8)(B).  which  reads  as  follows: 

The  Board  may.  by  regulation,  make  exceptions 
to  subparagraph  (A),  except  as  tliat  subparagraph 
makes  applicable  paragraph  (2).  for  an  executive 
officer  or  director  of  a  subsidiary  of  a  company  that 
controls  the  member  t>ank,  if  that  executive  officer 
or  director  does  not  have  authority  to  participate, 
and  does  not  participate,  in  major  policymaking 
functions  of  the  member  bank.  12  U.S.C.  375b(8)(B). 
"Paragraph  (2)"  is  the  prohibition  against  lending 
on  preferential  terms. 

'The  Conference  Report  stated,  "It  is  not  the 
intent  of  the  Conferees  to  affect  the  exemptions  tliat 
the  Federal  Reserve  Board  has  already  extended  to 
executive  officers,  but  rather  to  allow  the  Board  the 
authority  to  provide  appropriate  treatment  for 
directors."  House  Report  103-652,  103d  Cong..  2d 
Seas,  at  180  (1994). 


iMI 
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Accordingly,  the  Board  pro{>osed  an 
amendment  to  Regulation  O  that  would 
eliminate  its  restrictions  on  a  bank's 
lending  to  executive  officers  and 
directors  of  an  affiliate  who  are  not 
involved  in  major  policymaking 
functions  of  the  lending  bank,  if  the 
assets  of  the  affiliate  did  not  exceed  10 
percent  of  the  consolidated  assets  of  a 
company  that  controlled  the  member 
bank  and  such  subsidiary  and  was  not 
controlled  by  any  other  company.'  As 
the  Board  stated  in  its  proposal,  the 
Board  believes,  for  the  same  reasons  that 
it  originally  exempted  executive  officers 
of  affiliates,  that  retaining  the  executive 
officer  exemption  and  expanding  it  to 
cover  directors  would  relieve  regulatory 
burden  on  bank  holding  companies 
without  increasing  the  risk  of  excessive 
or  preferential  lending  or  resultant 
safety  and  soundness  problems. 

The  proposal  also  reflected  a 
simpliHed  procedure  for  excluding 
executive  officers  of  affiliates  that  was 
adopted  by  the  Board  in  a  final  rule 
eSiective  the  same  date  as  the 
supplemental  notice,  and  extended  the 
procedure  to  directors.  61  FR  57769. 
The  procedure  allows  the  board  of 
directors  of  a  bank  to  exclude  affiliate 
insiders  without  requiring  any  action  by 
the  affiliate  board  of  directors.  The 
Board  adopted  the  simplified 
procedures  because  the  lending  bank 
and  its  board  of  directors  have  full  and 
formal  control  over  who  participates  in 
the  bank's  policymaking.  For  the  same 
reasons,  the  Board  stated  in  the  proposal 
that  it  believed  that  simplifying  the 
requirements  to  exempt  a  director  of  an 
affiliate  would  relieve  regulatory  burden 
without  increasing  the  risk  of  evasion  of 
Regulation  O. 

The  Board  received  44  comments  on 
its  original  ndemaking  proposal.  Forty- 
one  commenters  supported  the  Board's 
profKised  amendments,  including  17 
commenters  who  supported  the  Board's 
amendments  without  qualification.' 


*  The  propoaed  amendment  >Uo  would  retain  the 
current  provision  in  Regulation  O  that  excludes 
extensions  of  credit  to  exempt  insiders  of  affiliates 
boat  the  recordkeeping  requirements  of  $  215  8  of 
fcpiMiiiii  O.  The  Board  in  its  origiaal  propoaal 
miiiliiil  the  racordkaeping  requirement  because  the 
leading  bank  waa  required  to  identify  loans  to 
•xamplad  insidan  of  affUiates  and  their  reiatad 
inlereets  in  order  to  ensure  that  such  loans  wa  not 
made  on  prefereotial  terms.  Ui>dar  the  propoaed 
amendment,  however,  the  Board's  exemptioo 
would  eocompass  all  prohibitions  under  section 
22(h),  including  the  prohibition  on  preferential 
taraa,  and  therefore  make  recordkeeping  for  loans 
to  exempt  bonowen  unoacaaaary 

*Ela«an  «•"«"■«*"«■'■  generally  supported  the 

I  aa  orifinally  propoaed  but  complained 
I  laauld  continue  to  beer  a  Mgnifif  m 

loa  fafaiiwtlal 
The  three  rmamantars  who  oppoeed  the 
'  propoaal  alao  obiactad  on  the  haaia  of  tha 


Several  commenters  asked  the  Board  to 
expand  its  proposed  amendments  to 
provide  additional  relief  from 
Regulation  O.  These  proposals  included 
extending  the  exception  to  include 
§§215.8,  215.10,  and  215.11  of 
Regulation  O.  which  impose  various 
recordkeeping  and  disclosure 
requirements,  and  making  the 
amendments  effective  retroactively  to 
the  effective  date  of  the  Riegle  Act.'" 

The  Board  received  21  comments  on 
its  supplemental  rulemaking,  including 
comments  from  three  banks,  nine  bank 
holding  companies,  six  Federal  Reserve 
Banks,  and  three  trade  associations. 
Twenty  commenters  supported  the 
Board's  revised  amendments,  including 
14  commenters  who  supported  the 
revised  amendments  without 
qualification.  The  other  conunenters  in 
hvor  sought  clarification  concerning  the 
measurement  of  consolidated  assets, 
suggested  further  changes  to  Regulation 
O  concerning  persons  to  be  treated  as 
executive  officers  subject  to  its  lending 
restrictions  and  the  manner  of 
exempting  them,  proposed  technical 
changes  in  the  text  of  the  amendment, 
or  requested  the  Board  to  seek  further 
amendments  of  section  22(h)  by 
Congress.  One  commenter  opposed  the 
revised  amendments  because  executive 
officers  of  certain  lai^er  affiliates  of  a 
lending  bank  who  previously  could  be 
exempted  from  section  22(h)  and 
Regulation  O  no  longer  can  be  exempted 
under  EGRPRA. 

The  Board  has  carefully  considered 
the  comments  received,  and  has  decided 
to  adopt  the  amendment  substantially  as 
proposed. 

With  respect  to  the  comments 
received  on  the  original  rulemaking,  the 
Board  believes  that  no  action  is  required 
to  make  the  exceptions  effective  with 
respect  to  §  215.10.  concerning  the 
reporting  of  locms  to  executive  officers 
of  member  banks  in  a  bank's  quarterly 
report  of  condition  pursuant  to  12 
U.S.C.  1817(a)(3),  and  §215.11, 
concerning  public  disclosure  of 
extensions  of  credit  to  executive  officers 
and  principal  shareholders  of  member 
banks  pursuant  to  12  U.S.C.  1817(k). 
Sections  215.10  and  215.11  do  not  apply 
to  executive  officers  of  affiliates  in  any 
case.  Accordingly,  no  action  is 
necessary  to  exclude  executive  officers 
of  affiliates  who  are  covered  by  the 


exceptions.  The  Board  also  has 
determined  that  a  retroactive  effective 
date  for  this  amendment  is  not 
appropriate." 

With  respect  to  the  comments 
received  on  the  supplemental 
rulemaking,  one  commenter  noted  that 
EGRPRA  did  not  address  when  or  how 
often  the  assets  of  affiliates  and  the 
consolidated  assets  of  the  top-tier  bank 
holding  company  should  be  measured 
in  order  to  determine  whether  insiders 
of  certain  larger  affiliates  are  ineligible 
to  be  exempted  from  the  lending 
restrictions  of  Regulation  O.  The  Board 
has  decided  that  assets  should  be 
measured  once  per  year,  based  on  the 
average  assets  reported  by  the  top-tier 
holding  company  and  its  banking  and 
nonbanking  subsidiaries  during  the  four 
preceding  calendar  quarters  or  as 
determined  in  the  examination  process. 
This  method  of  measurement  should 
minimize  fluctuations  in  asset  size  (as 
may  occiu,  for  example,  as  a  result  of 
seasonal  loan  demand)  and  simplify  the 
collection  of  relevant  data.'^ 

Two  commenters  sought  further 
simplification  of  the  procedure  to 
exclude  insiders  of  an  affiliate  of  a  bank 
from  the  insider  lending  restrictions. 
The  Board  has  amended  the  definitions 
of  "director"  and  "executive  officer"  in 
Regulation  O  to  clarify  that  insiders  of 
an  affiliate  may  be  excluded  by  any 
form  of  resolution  of  the  board  of 
directors  or  bylaw  of  a  bank  that 
identifies  the  persons  who  are 
excluded. '  ^  Even  under  the  amended 


reconlkaaping  burden.  As  discussed  above,  tha 
lacordkaaping  laquirHMnt  for  loans  to  exempted 
inaidars  of  afHIialaa  baa  been  eliminated. 

"One  commenter  also  suggested  that  the 
requiremant  for  a  board  of  directors  reaoiiUion  to 
exempt  insiders  of  a  bank*  affiliates  be  dropped 
entirely  This  comment  was  addressed  in  the 
Board's  notica  of  final  rulemaking  dated  November 
•.  1M6.  61  FR  5777a 


"Executive  officers  of  affiliates  of  a  lending  bank 
that  account  for  more  than  10  percent  of  the 
consolidated  assets  of  the  lending  bank's  top-tier 
bank  holding  company  previously  could  be 
exempted  from  section  22(h)  and  Regulation  O,  but 
they  no  longer  can  be  exempted  under  EGRPRA, 
effective  September  30.  1996.  The  statute  makes  no 
provision  for  the  grandfathering  of  nonconforming 
loans  that  were  outstanding  when  the  law  became 
effective.  The  Board's  practice  concerning  loans 
that  are  outstanding  at  the  time  a  borrower  becomes 
an  insider  has  been  not  to  require  that  such  loans 
be  brought  into  conformity  until  such  loans  are 
renewed,  revised,  or  extended,  which  events  are 
deemed  to  be  a  new  extension  of  credit  subsequent 
to  the  date  the  borrower  became  an  insider  Tha 
dollar  amount  of  nonconforming  loans,  however,  ia 
counted  toward  the  individual  insider  and 
aggregate  insider  lending  limits  whenever  any 
additional  extensioiu  of  credit  subject  to  tbaM 
limiU  are  considered.  See  12  CFR  21S.4(c)  and  (d). 

"Whan  calculating  the  assets  of  any  affiliate,  all 
inter-affiliate  liabilities  should  be  excluded,  in  the 
same  manner  as  such  liabilities  are  excluded  when 
calculating  the  consolidated  assets  of  the  top-tier 
bank  holding  company. 

>>See  12  CFR  21S.2(d)  and  (e).  A  bank  may 
exclude  an  insider  of  an  affiliate  by  uaing  an 
affirmative  resolution  or  bylaw  that  lists,  by  name 
or  by  title,  persons  authorized  to  participate  in 
ma^  policymaking  functioiu  of  the  bank  and  does 
not  include  the  affiliate  insider  A  resolution  or 
bylaw  that  stated.  "A.  B.  and  C  are  the  only  persons 
authorized  to  participala  aa  executive  officers  in 
OMfar  poUcymakiiig  Kincbooi  of  tba  bank"  would 


procedures,  however,  a  bank  may  not 
rely  solely  on  its  resolution  or  bylaw  to 
identify  all  individuals  subject  to 
Regulation  O,  as  some  affiliate  officers 
and  directors  who  are  excluded  fit)m 
policymaking  at  the  bank  by  a  bylaw  or 
resolution  may  nevertheless  remain 
subject  to  Regulation  O  because  their 
employer  controls  the  bank  or  controls 
more  than  10  percent  of  the 
consolidated  assets  of  the  top-tier  bank 
holding  company.  12  CFR  215.2(d)(2)(ii) 
and  (iii)  and  215.2(e)(2)(ii)  and(iii).>4 
Technical  changes  to  the  text  of  the 
amendment  have  been  made  to  conform 
the  amendment  to  other  provisions  of 
RegiUation  O  and  clarify  the  application 
of  the  percentage  of  assets  test.  A 
technical  change  also  has  been  made  to 
§  215.4(a)(2)  to  clarify  the  scope  of  the 
exception  contained  therein  to  the 
provisions  of  §  215.4(a)(1).  This 
exception  was  added  as  part  of  the  final 
rule  effective  November  8, 1996, 
implementing  certain  provisions  of 
EGRPRA.  61  FR  52769. 

Determination  of  EfiEectiTe  Date 

Because  the  final  nde  adjusts  a 
requirement  on  insured  depository 
institutions,  the  final  rule  will  become 
effective  April  1, 1997,  the  first  day  of 
the  calendar  quarter  after  the  date  of  the 
final  rule's  publication.  See  12  U.S.C. 
4802(b). 

Final  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibihty  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
publish  a  final  regulatory  flexibility 


be  sufficient  to  exclude  all  other  persons.  A  bank 
also  may  exclude  an  insider  of  an  affiliate  by  using 
a  negative  resolution  or  bylaw  that  lists,  by  name 
or  by  title,  persons  not  authorized  to  participate  in 
such  functions,  and  includes  the  affiliate  insider.  A 
resolution  or  bylaw  that  stated,  "No  executive 
officer  of  X  Bank  or  Y  Company  is  authorized  to 
participate  in  major  policymaking  functions  of  this 
bank  unless  that  individual  is  directly  employed  by 
this  bank  as  an  executive  officer,"  would  be 
sufficient  to  exclude  all  executive  officers  of  the 
identified  affiliates.  The  identical  procedures  also 
may  be  used  to  exclude  officers  of  a  company  or 
bank  from  being  classified  as  executive  officers  of 
the  company  or  bank.  See  12  CFR  21S.2(eXl)  and 
(3). 

"Another  commenter  propoaed  that  the  Board 
permit  a  bank  or  company  to  identify  its  executive 
officers  solely  by  reference  to  all  members  of  a 
particular  senior  management  committee  of  the 
bank  or  company,  in  order  to  avoid  all 
presumptions  that  may  arise  from  a  person's  title. 
The  comment  did  not  indicate,  however,  and  the 
Board  is  not  aware  that  such  a  pr(x»dure  for 
identifying  persons  with  major  policymaking 
functioiu  is  so  widespread  or  standardized  that  it 
would  serve  as  a  reliable  substitute  in  general,  at 
this  time,  for  the  traditional  identification  of 
persons  with  major  policymaking  functions  by  title. 
Accordingly,  the  Board  has  determined  not  to  adopt 
this  proposal  at  this  time.  This  procedure  may  be 
suitable,  however,  in  the  particular  circumstances 
of  a  given  bank  or  company,  and  tvould  be 
permissible  under  the  terms  of  §  21S.2(aK2)  as 


analysis  when  the  agency  publishes  a 
final  rule.  Two  of  the  requirements  of  a 
final  regulatory  flexibility  analysis  (5 
U.S.C.  604(b)>— a  succinct  statement  of 
the  need  for,  and  the  objectives  of,  the 
rule,  and  a  summary  of  the  issues  raised 
by  the  public  comments  received,  the 
agency  assessment  thereof,  and  any 
changes  made  in  response  thereto — are 
contained  in  the  supplementary 
information  above.  No  significant 
alternatives  to  the  final  rule  were 
considered  by  the  agency. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  certifies  that  the 
amendment  to  Regulation  O  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  The  amendment  will  reduce  the 
regulatory  burden  for  most  banks  by 
increasing  the  number  of  insiders  of 
affiliates  who  may  be  excepted  from  the 
insider  lending  restrictions  of 
Regulation  O. 

One  aspect  of  the  amendment  may 
increase  the  regulatory  burden  on  multi- 
subsidiary  bank  holding  companies. 
Because  EGRPRA  no  longer  authorizes 
the  Board  to  exempt  extensions  of  credit 
to  executive  officers  of  affiliates  holding 
more  than  10  percent  of  the 
consolidated  assets  of  the  bank  holding 
company,  the  Board's  existing 
exemption,  which  covers  such  persons, 
is  being  amended  to  do  so  no  longer. 
Althoi^  this  action  will  increase  the 
recordkeeping  burden  on  some  multi- 
subsidiary  bank  holding  companies,  the 
increase  in  burden  is  required  by  statute 
and  outside  the  Board's  discretion,  will 
generally  not  be  significant,  and  will  not 
be  focused  on  small  entities,  which  are 
less  likely  to  have  multiple  subsidiaries. 

Paperworic  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  final  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  The 
Board  may  not  conduct  or  sponsor,  and 
an  organization  is  not  required  to 
respond  to,  the  information  collection 
required  in  the  final  rule  unless  the 
Board  displays  a  currenUy  valid  OMB 
control  number.  The  Board's  OMB 
control  number  is  7100-0036. 

This  collection  of  information  is 
authorized  by  section  22(h)(10)  of  the 
Federal  Reserve  Act  (12  U.S.C. 
375b(10)),  and  is  mandatory  under 
Regulation  O.  This  information  is  used 
to  evidence  compliance  with  the 
reqiurements  of  section  22(h)  of  the 
Federal  Reserve  Act. 

The  respondents  and  recordkeepers 
are  for-profit  financial  institutions, 


including  small  businesses.  These 
parties  must  retain  records  concerning 
their  insider  lending  for  two  years,  and 
certain  information  in  these  records 
must  be  disclosed  to  the  public  upon 
request.  Because  these  records  are 
maintained  at  state  member  banks,  no 
issue  of  confidentiality  under  the 
Freedom  of  Information  Act  arises 
concerning  this  disclosure  to  the  public. 

The  amendment  is  estimated  to  result 
in  a  10  percent  reduction  in  the  aimual 
hour  burden  of  recordkeeping  and 
disclosure  associated  with  Regulation  O 
for  state  member  banks.  The  revisions 
affecting  this  biuden  are  detailed  in 
Section  215.2  of  the  final  rule.  The 
amendment  will  reduce  the  burden  for 
most  banks  by  increasing  the  niunber  of 
insiders  of  affiliates  who  may  be 
excepted  from  the  insider  lending 
restrictions  of  Regulation  O.  The  burden 
may  increase,  however,  for  some  multi- 
subsidiary  bank  holding  companies. 
Comments  on  the  burden  are  discussed 
in  the  Backgroimd  section  of  this  notice. 
The  Board  estimates  there  will  be  no 
cost  burden  in  addition  to  the  annual 
hoiu  burden. 

Some  of  the  information  collected  by 
banks  on  extensions  of  credit  to  insiders 
of  the  bank  and  its  affiliates  is  reported 
in  the  Consolidated  Reports  of 
Condition  and  Income  (Call  Report; 
FFIEC  031-034;  OMB  No.  7100-0036). 
Regulation  O  information  is  reported  in 
the  Call  Report  on  Schedule  RC-M, 
Memoranda,  and  Special  Report  on 
Loans  to  Executive  Officers,  and  is 
available  to  the  public  upon  request. 

The  Board  has  a  continuing  interest  in 
the  public's  opinion  of  its  information 
collection  activities.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection  requirement, 
including  suggestions  for  reducing  the 
burden,  may  be  sent  to:  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  N.W., 
Washington,  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0036).  Washington.  DC  20503. 

List  of  Subjects  in  12  CFR  Part  215 

Credit,  Federal  Reserve  System, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  the  Board's 
authority  under  section  22(h)  of  the 
Federal  Reserve  Act  (12  U.S.C  375b), 
the  Board  amends  12  CFR  part  215, 
subpart  A.  as  follows: 


IMI 
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PART  215— LOANS  TO  EXECimVE 
OFFICERS.  DIRECTORS,  AND 
PRINCIPAL  SHAREHOLDERS  OF 
MEMBER  BANKS  (REGULATION  O) 

1.  The  authority  citation  for  part  215 
continues  to  read  as  follows: 

Authority:  12  U.SC.  248(i).  375a(10).  375b 
(9)  and  (10).  1817(k)(3)  and  1972(2)(C)(ii); 
Pub.  L  102-242.  105  SUt.  2236. 

2.  Section  215.2  is  amended  as 
follows: 

a.  Paragraph  (d)  introductory  text  and 
paragraphs  (d)(1)  through  (d)(3)  are 
redesignated  as  paragraph  (d)(1) 
introductory  text  and  paragraphs 
(d)(l)(i)  through  (d)(l)(iii).  respectively; 

b.  New  paragraphs  (d)(2)  and  (d)(3) 
are  added; 

c.  Paragraph  (e)(2)  is  revised:  and 

d.  A  new  paragraph  (e)(3)  is  added. 
The  additions  and  revisions  read  as 

follows: 

f215J    D««lnmon«. 

•  •  •  •  • 

(dMD*  •  • 

(2)  Extensions  of  credit  to  a  director 
of  an  afBliate  of  a  bank  are  not  subject 
to  §§  215.4.  215.6.  and  215.8  if— 

(i)  The  director  of  the  affiliate  is 
excluded,  by  resolution  of  the  board  of 
directors  or  by  the  bylaws  of  the  bank, 
from  participation  in  major 
policymaking  functions  of  the  bank,  and 
thejj^rector  does  not  actually  participate 
in  such  functions: 

(ii)  The  affiliate  does  not  control  the 
bank; 

(iii)  As  determined  annually,  the 
assets  of  the  affiliate  do  not  constitute 
more  than  10  percent  of  the 
consolidated  assets  of  the  company 
that— 

(A)  Controls  the  bank:  and 

(B)  Is  not  controlled  by  any  other 
company;  and 

(iv)  The  director  of  the  affiliate  is  not 
otherwise  subject  to  §§  215.4.  215.6.  and 
215.8. 

(3)  For  purposes  of  paragraph  (d)(2)(i) 
of  this  section,  a  resolution  of  the  board 
of  directors  or  a  corporate  bylaw  may — 

(i)  Include  the  director  (by  name  or  by 
title)  in  a  list  of  persons  excluded  from 
participation  in  such  functions;  or 

(ii)  Not  include  the  director  in  a  list 
of  persons  authorized  (by  name  or  by 
title)  to  participate  in  such  functions. 

(eMD*   •   • 

(2)  Extensions  of  credit  to  an 
executive  officer  of  an  affiliate  of  a  bank 
are  not  subject  to  §§  215.4.  215.6.  and 
215.8  if— 

(i)  The  executive  officer  is  excluded, 
"by  resolution  of  the  board  of  directors  or 
by  the  bylaws  of  the  bank,  from 
participation  in  major  policymaking 
functions  of  the  bank,  and  the  executive 


officer  does  not  actually  participate  in 
such  functions; 

(ii)  The  affiliate  does  not  control  the 
bank; 

(iii)  As  determined  annually,  the 
assets  of  the  affiliate  do  not  constitute 
more  than  10  percent  of  the 
consolidated  assets  of  the  company 
that— 

(A)  Controls  the  bank;  and 

(B)  Is  not  controlled  by  any  other 
company;  and 

(iv)  The  executive  officer  of  the 
affiliate  is  not  otherwise  subject  to 
§§215.4.  215.6.  and  215.8. 

(3)  For  purposes  of  paragraphs  (e)(1) 
and  (e)(2)(i)  of  this  section,  a  resolution 
of  the  board  of  directors  or  a  corporate 
bylaw  may — 

(i)  Include  the  executive  officer  (by 
name  or  by  title)  in  a  list  of  persons 
excluded  from  participation  in  such 
functions;  or 

(ii)  Not  include  the  executive  officer 
in  a  list  of  persons  authorized  (by  name 
or  by  title)  to  participate  in  such 
functions. 
•         •         •         •         • 

3.  Section  215.4  is  amended  by 
revising  paragraph  (a)(2)  introductory 
text  to  read  as  follows: 

f  215.4    Qerarat  prohibitions. 

(a)«   •   • 

(2)  Exception  Nothing  in  this 
paragraph  (a)  or  paragraph  (e)(2)(ii)  of 
this  section  shall  prohibit  any  extension 
of  credit  made  pursuant  to  a  benefit  or 
compensation  program — 

By  order  of  tlie  Board  of  Governors  of  the 
Federml  Rsaerve  System,  March  14. 1997. 
Williui  W.  WUm, 
Secretory  of  the  Board. 
[FR  Doc  97-7011  Filed  3-19-97;  845  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 

Administration 

15  CFR  Part  902 

50  CFR  Pans  628  and  648 

[Dodwt  Na  970303042-7042-01;  1.0. 
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RIN0648-AJ78 

Fisheries  of  tt>e  Northeastern  United 
States:  Consolidation  of  the  Fishery 
Management  Plan  for  the  Atlantic 
Bluaflsh  Rshary 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Conunerce. 


ACTION:  Final  rule. 


r:  This  final  rule  adds 
regulations  implementing  the  Fishery 
Management  Plan  (FMP)  for  the  Atlantic 
BlueHsh  Fishery  to  the  consolidated 
Northeast  fisheries  regulations  at  50 
CFR  part  648.  It  also  amends  references 
to  Paperwork  Reduction  Act  (PRA) 
collection-of-information  requirements 
to  reflect  the  addition.  The  purpose  of 
this  final  rule  is  to  make  the  regulations 
more  concise,  better  organized,  and 
thereby  easier  for  the  public  to  use.  This 
action  is  part  of  the  President's 
Regulatory  Reinvention  Initiative. 
EFFECTIVE  DATE:  March  20.  1997. 
ADDRESSES:  Comments  regarding 
burden-hour  estimates  for  coUection-of- 
information  requirements  contained  in 
this  rule  should  be  sent  to  Andrew  A. 
Rosenberg,  Ph.D..  Regional 
Administrator.  1  Blackburn  Drive. 
Gloucester.  MA  01930  and  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB).  Washington.  DC.  20503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin.  508-281-9104. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  March  1995,  President  Clinton 
issued  a  directive  to  Federal  agencies 
regarding  their  responsibilities  under 
his  Regulatory  Reinvention  Initiative. 
This  initiative  is  p>art  of  the  National 
Performance  Review  and  calls  for 
comprehensive  regulatory  reform.  The 
President  directed  all  agencies  to 
undertake  a  review  of  their  regulations, 
with  an  emphasis  on  eliminating  or 
modifying  those  that  are  obsolete, 
duplicative,  or  otherwise  in  need  of 
reform.  In  response  to  this  directive,  on 
July  3.  1996  (61  FR  34966),  a  final  rule 
was  published  that  consolidated  six 
CFR  parts  setting  forth  Northeast  Region 
fishery  regulations  into  one  CFR  part  (50 
CFR  part  648).  The  Atlantic  Bluefish 
FMP  was  not  included  in  this 
consolidation  because  NMFS  had 
published  a  request  for  comments  on  a 
proposal  to  withdraw  approval  of  this 
FMP  and  its  implementing  regulations 
(61  FR  13810.  March  28.  1996). 
Comments  received  on  this  proposal 
convinced  NMFS  not  to  withdraw  this 
FMP.  Consequently,  this  final  rule  is 
intended  to  carry  out  further  the 
President's  directive  by  adding  the 
regulations  implementing  the  Atlantic 
Bluefish  FMP  to  the  consolidation  and 
eliminating  50  CFR  part  628.  Portions  of 
the  bluefish  regulations  that  contain 
identical  or  nearly  identical  provisions 
to  those  in  part  648  have  been  combined 


and  restructured.  Paragraph  headings 
have  been  added  for  ease  in  identifying 
measures,  and  regulatory  language  has 
t)een  revised  to  make  needed  technical 
changes  and  corrections  and  to  improve 
clarity  and  consistency. 

Section  3507(c)(B)(i)  of  the  PRA 
requires  agencies  to  inventory  and  to 
display  a  current  control  number 
assigned  by  the  Director.  OMB.  for  each 
agency  information  collection.  Section 
902.1(b)  of  15  CFR  identifies  the 
location  of  NOAA  regulations  for  which 
OMB  approval  numbers  have  been 
issued.  "This  final  rule  revises  §  902.1(b) 
by  removing  the  reference  to  §  628.4. 
OMB  approval  numbers  for  Atlantic 
bluefish  are  incorporated  in  §  648.4. 

Classificadon 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Because  this  rule  makes  only 
nonsubstantive  and  technical  changes  to 
existing  regulations,  no  useful  purpose 
would  be  served  by  providing  advance 
notice  and  opportunity  for  public 
comment.  Accordingly,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
under  5  U.S.C.  553(b)(B),  for  good  cause 
finds  that  providing  notice  and 
opportunity  for  public  comments  is 
unnecessary.  Because  the  technical 
changes  made  by  this  rule  are 
nonsubstantive,  they  are  not  subject  to 
a  30-day  delay  in  effective  date  under  5 
U.S.C.  553(d). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection-of-information  subject  to  the 
requirements  of  the  PRA,  unless  that 
collection  of  information  displays  a 
cunentiy  valid  OMB  Control  Number. 

The  collection-of-information 
requirement  for  the  Atlantic  Bluefish 
Permit  has  been  approved  under  OMB 
control  number  0648-202  (Northeast 
Permit  Family  of  Forms).  The  {wrmit 
application  is  estimated  to  take  5 
minutes  per  response.  The  estimated 
response  time  includes  the  time  needed 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  NMFS'  functions, 
including  whether  the  information  has 
practical  utility;  the  accuracy  of  the 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 


information,  to  NMFS  and  OMB  (see 
ADDRESSES). 

List  of  Subjects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50CFRPait628 

Fisheries,  Fishing. 

50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  13. 1997. 
Holland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Services. 
For  the  reasons  set  out  in  the 
preamble,  15  CFR  Chapter  DC  and  50 
CFR  Chapter  VI  are  amended  as  follows: 

15  CFR  ChafABT  IX 

PART  902-MOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT; 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Anttiorlty:  44  U.S.C  3501  et  seq. 

2.  In  §902.1,  paragraph  (b),  the  table 
is  amended  by  removing  in  the  left 
column  under  50  CFR,  die  entry 
"628.4",  and  in  the  right  colimm.  in  the 
corresponding  position,  the  control 
number  "-0202". 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

3.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Anthocttj:  16  U.S.C  1801  et  seq. 

4.  In  §648.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

(048.1    Putpoaesnd  scope. 

(a)  This  part  implements  the  fishery 
management  plans  (FMP)  for  the 
Atlantic  mackerel,  squid,  and  butterfish 
fisheries  (Atlantic  Mackmel,  Squid,  and 
Butterfish  FMP);  Atlantic  salmon 
(Atlantic  Salmon  FMP);  the  Atiantic  sea 
scallop  fishery  (Atlantic  Sea  Scallop 
FMP  (Scallop  FMP));  the  Atiantic  surf 
clam  and  ocean  quahog  fisheries 
(Atiantic  Surf  Qam  and  Ocean  Quahog 
FMP);  the  Northeast  multispecies 
fishery  (NE  Multispecies  FMP);  the 
summer  flounder,  scup,  and  black  sea 
bass  fisheries  (Summer  Flounder,  Scup, 
and  Black  Sea  Bass  FMP);  and  the 
Atiantic  bluefish  fishery  (Atlantic 
Bluefish  FMP).  These  FMPs  and  the 
regulations  in  this  part  govern  the 
conservation  and  management  of  the 


above  named  fisheries  of  the 
Northeastern  United  States. 

***** 

5.  In  §648.2,  definitions  for  "Bluefish 
Committee",  "Person  who  receives 
bluefish  for  commercial  purposes", 
"Regulated  Fishery",  and  "Runaround 
gillnet  or  encircling  net"  are  added,  in 
alphabetical  order,  and  the  definitions 
for  "Council"  and  "Pair  trawl  or  pair 
trawling"  are  revised  to  read  as  follows: 

S648.2    Dennttlons. 

•  •        *        •        * 

Bluefish  Committee  means  the 
Bluefish  FMP  Review  and  Monitoring 
Committee  of  tiie  MAFMC. 

***** 

Council  means  the  New  England 
Fishery  Management  Council  (NEFMC) 
for  the  Atiantic  sea  scallop  and  the  NE 
multispecies  fisheries,  or  the  Mid- 
Atiantic  Fishery  Management  Council 
(MAFMC)  for  the  Atiantic  mackerel, 
squid,  and  butterfish;  the  Atiantic  surf 
clam  and  ocean  quahog;  the  summer 
flounder,  scup,  and  black  sea  bass 
fisheries;  and  the  Atlantic  bluefish 
fishery. 

•  •        •        *        * 

Pair  trawl  or  pair  trawling  means  to 
tow  a  single  net  between  two  vessels. 

Person  who  receives  bluefish  for 
commercial  purposes  means  any  person 
(excluding  representatives  of 
governmental  agencies)  engaged  in  the 
sale,  barter,  or  trade  of  bluefish  received 
from  a  fisherman,  or  one  who  transports 
bluefish  bom  a  fisherman. 


Regulated  fishery  means  any  fishery 
of  the  United  States  which  is  regulated 
under  the  Magnuson-Stevens  Act 

***** 

Runaround  gillnet  or  encircling  gillnet 
means  a  rectangular  net  placed  upright 
in  the  water  column  in  a  circular 
fashion  with  an  opening  equal  to  or  less 
than  1/4  the  length  of  the  net  or  with  an 
opening  greater  than  1/4  the  length  of 
the  net,  if  the  opening  is  obstructed  in 
any  fashion. 
***** 

6.  In  §  648.4,  the  heading,  paragraph 
(a)  introductory  text,  the  £^t  sentence 
in  paragraph  (b),  paragraph  (c) 
introductory  text,  (cKD.  (c)(2) 
introductory  text,  (c)(2)(i).  (0.  (j).  (k), 
and  (1)  are  revised  and  paragraphs  (a)(8) 
and  (c)(3)  are  added  to  read  as  follows: 


{648.4   Vessel  snd  IndMdusI  commercial 


(a)  Fishery  specific  permit 
information.  *  *  * 

(8)  Atlantic  bluefish  individual 
permits.  Any  person  selling  bluefish 
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harvested  in  the  EEZ  must  have  either 
a  valid  permit  issued  under  this  part  or 
a  valid  State  of  landing  permit  to  sell 
bluefish. 

(b)  Permit  conditions.  Any  person 
who  appHes  for  a  fishing  permit  under 
this  section  must  agree  as  a  condition  of 
the  permit  that  the  V3ssel  and  the 
vessel's  fishing  activity,  catch,  and 
pertinent  gear  (without  regard  to 
whether  such  fishing  occurs  in  the  EEZ 
or  landward  of  the  EEZ,  and  without 
regard  to  where  such  fish  or  gear  are 
possessed,  taken,  or  landed),  are  subject 
to  all  requirements  of  this  part,  unless 
exempted  from  such  requirements 
under  this  part.  *  *  * 

(c)  Permit  applications — (1)  General. 
Applicants  for  a  permit  under  this 
section  must  submit  a  completed 
application  on  an  appropriate  form 
obtained  from  the  Regional 
Administrator.  The  application  must  be 
signed  and  submitted  to  the  Regional 
Administrator  at  least  30  days  before  the 
date  on  which  the  applicant  desires  to 
have  the  permit  made  effective.  The 
Regional  Administrator  will  notify  the 
applicant  of  any  deficiency  in  the 
application  pursuant  to  this  section. 
Vessel  owners  who  are  eligible  to  apply 
for  limited  access  or  moratorium 
permits  under  this  part  shall  provide 
information  with  the  application 
sufficient  for  the  Regional  Administrator 
to  determine  whether  the  vessel  meets 
the  applicable  eligibility  requirements 
specified  in  this  section. 

(2)  Vessel  permit  information 
requirements,  (i)  With  the  exception  of 
AUantic  bluefish  permits,  the 
requirements  for  which  are  described  in 
paragraph  (c)(3)  of  this  section,  an 
application  for  a  permit  issued  under 
this  section,  in  addition  to  the 
information  specified  in  paragraph  (c)(1) 
of  this  section,  also  must  contain  at  least 
the  following  information,  and  any 
other  information  required  by  the 
Regional  Administrator  Vessel  name, 
owner  name  or  name  of  the  owner's 
authorized  representative,  mailing 
address,  and  telephone  number,  USCG 
documentation  niunber  and  a  copy  of 
the  vessel's  ciurent  LJSCX3 
documentation  or,  for  a  vessel  not 
required  to  be  documented  under  title 
46  U.S.C,  the  vessel's  state  registration 
number  and  a  copy  of  the  cturent  state 
registration;  a  copy  of  the  vessel's 
ciurent  party /charter  boat  license  (if 
applicable),  home  port  and  principal 
port  of  landing,  length  overall,  GRT,  NT, 
engine  horsepower,  year  the  vessel  was 
built,  type  of  construction,  type  of 
propulsion,  approximate  fish  hold 
capacity,  type  of  fishing  gear  used  by 
the  vessel,  number  of  crew,  niunber  of 
party  or  charter  passengers  licensed  to 


be  carried  (if  applicable),  permit 
category,  if  the  owner  is  a  corporation, 
a  copy  of  the  current  Certificate  of 
Incorporation  or  other  corpoAte  papers 
showing  the  date  of  incorporation  and 
the  names  of  the  current  officers  of  the 
corporation,  and  the  names  and 
addresses  of  all  shareholders  owning  25 
percent  or  more  of  the  corporation's 
shares:  if  the  owner  is  a  partnership,  a 
copy  of  the  current  Partnership 
Agreement  and  the  names  and  addresses 
of  all  partners;  if  there  is  more  than  one 
owner,  the  names  of  all  owners  having 
a  25-percent  interest  or  more;  and 
permit  number  of  any  current  or.  if 
expired,  previous  Federal  fishery  permit 

issued  to  the  vessel. 

•  *  • 

(3)  AUantic  bluefish  individual 
commercial  permit  information 
requirements.  In  addition  to  the 
information  specified  in  paragraph  (c)(1) 
of  this  section,  an  application  for  an 
AUantic  bluefish  individual  commercial 
permit  also  must  contain  at  least  the 
following  information,  and  any  other 
information  required  by  the  Regional 
Administrator:  The  applicant's  name; 
mailing  address:  telephone  number; 
height;  weight;  hair  color,  and  eye  color; 
if  the  applicant  represents  a  corporation, 
a  copy  of  the  current  Certificate  of 
Incorporation;  and  percentage  of  annual 
income  derived  from  the  sale  of 
bluefish. 


(0  Change  in  permit  information.  Any 
change  in  the  information  specified  in 
paragraphs  (c)(2)  or  (c)(3)  of  this  section 
must  be  submitted  by  the  applicant  in 
writing  to  the  Regional  Administrator 
within  15  days  of  the  change,  or  the 
permit  is  void. 
•         •         •        •        • 

(j)  Reissuance.  A  permit  may  be 
reissued  by  the  Regional  Administrator 
when  requested  in  writing,  stating  the 
need  for  reissuance,  the  name  of  the 
vessel  (if  applicable),  and  the  fishing 
permit  number  assigned.  An  application 
for  the  reissuance  of  a  permit  will  not 
be  considered  a  new  application.  The 
fee  for  a  reissued  permit  shall  be  the 
same  as  for  an  initial  permit. 

(k)  Transfer.  A  permit  issued  under 
this  part  is  not  transferable  or 
assignable.  A  permit  will  be  valid  only 
for  the  fishing  vessel,  owner  and/or 
person  for  which  it  is  issued. 

(1)  Display.  A  vessel  permit  must  be 
carried,  at  all  times,  on  board  the  vessel 
for  which  it  is  issued  and  shall  be 
subject  to  inspection  upon  request  by 
any  authorized  officer.  A  person  issued 
a  permit  unfler  this  section  must  be  able 
to  present  the  permit  for  inspection 
when  requested  by  an  authorized 


officer.  Permits  must  be  maintained  in 
legible  condition. 

»  »  »  »  w 

7.  In  §648.14,  paragraph  (w)  is 
redesignated  as  paragraph  (x)  and  a  new 
paragraph  (w)  is  added  as  follows: 

1648.14    Prohibition*. 

***** 

(w)  In  addition  to  the  general 
prohibitions  specified  in  §  600.725  of 
this  chapter,  it  is  unlawful  for  any 
person  to  do  any  of  the  following: 

(1)  Possess  in  or  harvest  from  the  EEZ 
Atlantic  bluefish  in  excess  of  the  daily 
possession  limit  specified  in  §648.131, 
unless  that  person  has  a  permit  meeting 
the  requirements  of  §  648.4(a)(8); 

(2)  Possess,  have  custody  or  control 
of,  ship,  receive,  barter,  trade,  transport, 
offer  for  sale,  sell,  purchase,  import,  or 
export  any  bluefish  taken,  retained,  or 
landed  in  violation  of  the  Magnuson- 
Stevens  Act,  or  any  regulation  or  permit 
issued  under  the  Magnuson-Stevens 
Act; 

(3)  Fish  under  a  permit  meeting  the 
requirements  of  §  M8.4(a)(8)  in 
violation  Oi  a  notice  of  restriction 
published  under  §648.162; 

(4)  Fish  in  the  EEZ  under  a  permit 
meeting  the  requirements  of 

§  648.4(a)(8)  during  a  closure  under 
§648.163;  or 

(5)  Sell  any  AUantic  bluefish 
harvested  from  the  EEZ  unless  that 
person  has  a  permit  that  meets  the 
requirements  of  §  648.4(a)(8). 

•         •         •         *         • 

8.  Subpart )  is  added  to  Part  648  to 
read  as  follows: 

Subpart  J    Management  Measures  for 
the  Atlantic  Bluefish  Fishery 

648.160  Fishing  year. 

648.161  PosMuion  limiL 

648.162  Catch  monitoring,  commercial 
controb,  and  gear  restrictions. 

648.163  Closure  of  the  Qshfliy. 


{648.160    HsMngi 

The  fishing  year  is  from  January  1 
through  December  31. 


S  648.161    PonMiion  Hmtt 

(a)  Possession  limit.  (1)  No  person 
shall  possess  more  than  ten  bluefish 
unless  he/she  has  a  permit  meeting  the 
requirements  of  §  648.4(a)(8). 

(2)  Bluefish  caught  while  in 
possession  of  a  permit  meeting  the 
requirements  of  §  648.4(a)(8)  must  be 
kept  separate  irom  the  pooled  catch  and 
in  the  possession  of  the  permit  holder 
at  all  times. 

(3)  If  Atlantic  bluefish  are  filleted  into 
two  or  more  sections,  such  fillets  shall 


be  deemed  to  be  whole  Atlantic  bluefish 
using  a  ratio  of  1:2  (two  fillets  to  one 
whole  fish).  If  Atlantic  bluefish  are 
filleted  into  single  (butterfly)  fillets, 
such  fillets  shall  be  deemed  to  be  whole 
Atlantic  bluefish. 

(4)  AUantic  bluefish  harvested  from 
party  and  charter  boats  or  other  vessels 
carrying  more  than  one  person  may  be 
commingled.  Compliance  with  the  daily 
possession  limit  will  be  determined  by 
dividing  the  number  of  Atlantic  bluefish 
on  board  by  the  number  of  persons 
aboard,  provided,  however,  that  if  a 
person  or  persons  aboard  are  fishing 
under  a  permit  meeting  the 
requirements  of  §648. 4(a)(8),  his/her 
catch  shall  not  be  counted  for 
determining  compliance  with  the 
possession  limit,  if  it  is  maintained  in 
the  possession  of  such  person(s).  If  there 
is  a  violation  of  the  possession  limit  on 
board  a  vessel  carrying  more  than  one 
person,  the  violation  shall  be  deemed  to 
have  been  committed  by  the  owner  and/ 
or  operator. 

(b)  Adjustment  of  the  possession  limit. 
After  notice  and  15  days  opportunity  for 
public  comment,  NMFS  may  adjust  the 
possession  limit  within  a  range  of  0  to 
15  Atlantic  bluefish  based  on  a 
recommendation  of  the  MAFMC  and 
Commission.  NMFS  will  publish  a 
notice  of  any  proposed  adjustment, 
together  with  the  basis  for  such 
adjustment,  in  the  Federal  Register. 
After  consideration  of  any  public 
comments,  NMFS  may  adjust  the 
possession  limit  by  pubUshing  a  notice 
of  adjustment  in  the  Federal  Register. 

§648.162    Catch  monitoring,  commercial 
control*,  and  gear  ra*trictions. 

(a)  The  Bluefish  Committee  will 
review  bluefish  catch  statistics,  a 
projection  of  the  commercial  share  for 
the  next  fishing  year,  and  the  most 
recent  stock  assessment  prior  to  August 
15th  of  each  year.  The  Bluefish 
Committee  will  report  to  the  MAFMC 
and  the  Commission. 

(b)  The  MAFMC  and  the  Commission 
will  review  the  report  of  the  Bluefish 
Committee.  If  the  report  indicates  that 
the  commercial  catch  for  the  next 
fishing  year  will  equal  or  exceed  20 
percent  of  the  total  catch  (recreational 
catch  plus  commercial  landings)  of 
Atlantic  bluefish,  the  MAFMC  and 
Commission  will  propose  the 
commercial  controls  to  be  implemented 
at  the  start  of  the  upcoming  year.  If  the 
report  indicates  that  the  commercial 
catch  will  be  greater  than  17  percent  but 
less  than  20  percent  of  the  total  catch  of 
Atlantic  bluefish,  or  that  the  commercial 
share  for  the  last  full  year  is  50  percent 
greater  than  the  previous  year's 
commercial  share,  the  MAFMC  and 
Commission  will  determine  whether 
commercial  controls  are  necessary.  In 


making  such  a  determination  the 
MAFMC  and  Commission  will  consider: 
',1)  The  most  recent  catch  data. 

2)  Trends  in  the  fishery. 

3)  Any  other  relevant  factors. 

(c)  If  the  catch  in  the  commercial 
fishery  is  projected  to  equal  or  exceed 
the  20  percent  limit  during  the       * 
upcoming  year,  then  a  state  allocation 
system  will  be  implemented.  This  will 
entail  the  use  of  landings  data  from  the 
most  recent  10-year  period  for  each 
state,  to  determine  the  average 
percentage  of  each  state's  coastwide 
commercial  landings.  These  percentages 
will  be  used  to  determine  the  amount  of 
the  coastwide  quota  allocated  to  each 
state.  Quotas  will  apply  to  landings  in 
each  state,  regardless  of  where  the 
bluefish  were  caught. 

(d)  If  whole  Atlantic  bluefish  are 
processed  into  fillets  at  sea,  then  fillet 
weight  will  be  converted  to  whole 
weight  at  the  state  of  landing  by 
multiplying  fillet  weight  by  2.5.  If  whole 
AUantic  bluefish  are  headed  and  gutted 
at  sea,  then  the  conversion  is 
accomplished  by  multiplying  headed/ 
gutted  weight  by  1.5. 

(e)  If  Uie  MAFMC  concludes  that  Uie 
increase  in  the  commercial  catch  is 
attributable  to  the  use  of  purse  seines, 
pair  trawls,  or  encircling  (runaround) 
gillnets,  then  it  will  propose  restrictions 
applicable  to  that  gear  type.  In 
determining  what  restrictions  are 
necessary  to  control  the  catch  of 
Atlantic  bluefish  by  commercial 
fishermen  using  these  gear  types,  the 
MAFMC  may  consider: 

'1)  Trip  Hmits; 

,21  Area  closures; 

.3)  Banning  the  use  of  these  gear 
types;  or 

(4)  Any  other  measures  it  deems 
appropriate. 

fO  The  Regional  Administrator  will 
review  any  gear  restrictions  proposed  by 
Uie  MAFMC.  If  the  Regional 
Administrator  concurs  that  the 
proposed  gear  restrictions  are  consistent 
with  the  goals  and  objectives  of  the 
FMP,  the  national  standards,  and  other 
applicable  law,  the  Regional 
Administrator  will  recommend  that 
NMFS  publish  a  notice  of  the  proposed 
restrictions  in  the  Federal  Re^er  with 
a  30-day  pubfic  comment  period.  After 
publication  of  such  notice  and  after 
consideration  of  any  pubUc  comments, 
NMFS  may  impose  such  restrictions  by 
publishing  a  notice  of  gear  restrictions 
in  the  Federal  Register. 

(g)  NMFS  may  rescind  any  gear 
restriction  if  it  finds,  based  on  the 
advice  of  the  MAFMC  through  the 
process  set  forth  in  paragraphs  (a)  and 
(b)  of  this  section,  that  the  restriction  is 
no  longer  necessary. 

S648.163    Ciosura  o<  the  fishery. 

The  Regional  Administrator  shall 
close  the  commercial  fishery  for 


Atlantic  bluefish  in  the  EEZ  if  the 
commercial  fisheries  for  Atlantic 
bluefish  have  been  closed  in  all  Atlantic 
coastal  states. 

PART  628-[REMOVED] 

9.  Part  628  is  removed. 
[FR  Doc.  97-6956  Filed  3-19-97;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  15, 18  and  19 

Reports  by  Large  Traders;  Cash 
Position  Reports  in  Grains  Oncluding 
Soybeans)  and  Cotton 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  rulemaking;  correction. 

SUMMARY:  CFTC  is  correcting  an  error  in 
reports  by  large  traders  previously 
published  in  the  Federal  Register  on 
February  11, 1997.  (62  FR  6112).  The 
original  document  contained  an 
erroneous  word  and  inconsistent 
wording. 

EFFECTIVE  DATE:  April  14,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lament  Reese,  Commodity  Futures 
Trading  Commission,  Division  of 
Economic  Analysis,  Three  Lafayette 
Centre,  1155  21st  SL,  N.W.,  Washington, 
D.C.  20581. 

Correction 

In  the  final  rule  FR  Doc.  97-3395, 
beginning  on  page  6112  in  the  Federal 
Register  issue  of  February  1 1 ,  1997, 
make  the  following  correction: 

§15.01    [Corr»ctMf] 

On  page  6113,  in  the  third  column,  in 
paragraph  (d)(1)  of  §  15.01,  the  reference 
to  "futures  and  option  and  positions"  is 
corrected  to  read  "futures  and  option 
positions." 

§18.04    [Conectad] 

On  6114,  in  the  first  colunm.  in 
§  18.04.  in  the  second  fine,  the  reference 
to  "options  or  futures  position"  is 
corrected  to  read  "futures  and  option 
positiMi." 

f  19.00    [Comctmn 

On  page  6114.  in  the  second  column, 
in  §  19.00,  in  paragraph  (a)(1),  the 
reference  to  "options  or  futures 
positions"  is  corrected  to  read  "futures 
and  option  positions." 

Jean  A.  Wdib. 

Secretary  of  the  Commission. 

IFR  Doc.  97-6972  Filed  3-19-97;  8:45  am) 
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17  CFR  Part  140 

Change  in  Titles  of  Personnel 

AQBICY:  Conunodity  Futures  Trading 

Conunission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  CFTC  is  correcting  an  error  in 
a  change  to  titles  of  personnel 
previously  published  in  the  Federal 
Register  on  May  13, 1996.  (61  FR 
21955).  The  original  document 
contained  an  erroneous  paragraph 
reference. 

EFFECTIVE  DATE:  May  13,  1996. 
FOR  FURTHER  WFORMATKM  CONTACT: 
Stacy  Dean  Yochum.  Counsel  to  the 
Executive  Director,  Commodity  Futxu^s 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  St.  NW.,  Washington. 
DC  20581.  (202)  418-5157. 

CorTection 

In  the  final  rule  FR  Doc.  96-11923, 
beginning  on  page  21954  in  the  Federal 
Register  issue  of  May  13, 1996.  make 
the  following  correction: 

On  page  21955,  in  the  first  column,  in 
amendment  4.  to  §  140.735-8.  the 
reference  to  "paragraph  (a)(3)"  is 
corrected  to  read  "paragraph  (b)(3)." 

Dated:  March  14. 1997. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
IFR  Doc  97-6971  Filad  3-19-97;  8:45  am] 

MUMQ  COOE  OBI-AI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

AQBCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  two  new  animal 
drug  applications  (NADA's)  from 
Biocraft  Laboratories.  Inc..  to  Teva 
Pharmaceuticals  USA. 
EFFECTTVE  DATE:  March  20.  1997. 
FOR  FURT>CR  MF0RMAT10N  CONTACT: 
Thomas  ).  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855.  301-827-0213. 
SUPPLSiENTARY  MFORMAT10N:  Biocraft 
Laboratories,  Inc.,  92  Route  46, 


Elmwood  Park.  NJ  07407.  has  informed 
FDA  that  it  has  transferred  ownership 
of.  and  all  rights  and  interests  in. 
NADA's  65-492  (amoxicillin  trihydrate 
tablets)  and  65—495  (amoxicillin 
trihydrate  for  oral  suspension)  to  Teva 
Phai^ceuticals  USA.  650  Cathill  Rd.. 
Sellersville.  PA  18960.  Accordingly,  the 
agency  is  amending  the  regulations  in 
21  CFR  520.88b  and  520.88f  to  reflect 
the  transfer  of  ownership. 

List  of  SubiectB  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Ck>smetic  Act  (21  U.S.C.  360b). 

S  520.88b    [Amended] 

2.  Section  520.88b  Amoxicillin 
trihydrate  for  oral  suspension  is 
amended  in  paragraph  (c)  by  removing 
the  number  "000332"  and  adding  in  its 
place  "000093". 

§520.881    [Amended] 

3.  Section  520.88f  Amoxicillin 
trihydrate  tablets  is  amended  in 
paragraph  (b)  by  removing  the  number 
"000332"  and  adding  in  its  place 
"000093". 

Dated:  March  11.  1997. 

Robert  C  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 

[FR  Doc.  97-7002  Filed  3-l»-97;  8:45  am) 
BIUJNO  COOE  4160-01-F 


21  CFR  Parts  803  and  804 
[Docket  No.  91^M>295] 
RIN  0910-AA09 

Medical  Devices;  Medical  Device 
Reporting;  Annual  Certification 

AOBICY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
medical  device  manufacturer  and 
distributor  adverse  event  certification 
regulations.  The  revised  certification 
requirements  allow  manufacturers  and 
distributors  to  designate  more  than  one 


certifying  official,  who  would  each  sign 
a  certification  statement  for  his  or  her 
identified  organizational  component  or 
site;  amend  the  certification  statement 
to  minimize  concerns  relating  to 
liabihty  from  unintentional  reporting 
errors;  and  indicate  that  the  certifying 
official  is  making  the  certification 
statements,  to  the  best  of  his/her 
knowledge  and  belief.  This  action  is 
being  taken  to  help  FDA  carry  out  its 
public  health  protection  responsibilities 
relating  to  medical  devices.  This  action 
provides  reporting  entities  with  greater 
flexibility  in  the  certification  process 
while  reducing  the  regulatory  burden. 
DATES:  Effective  May  19. 1997.  Submit 
written  comments  on  the  information 
collection  requirements  by  April  21. 
1997. 

AIX>RESSES:  Submit  written  comments 
on  the  final  rule  to  the  Dockets 
Management  Branch  (HFA— 305).  Food 
and  Drug  Administration.  12420 
Parklawn  Dr..  rm.  1-23.  Rockville.  MD 
20857.  Submit  written  comments  on  the 
information  collection  requirements  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB).  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT:  Earl 
W.  Robinson,  Center  for  Devices  and 
Radiological  Health  (HFZ-530),  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville.  MD  20850.  301-594- 
2735. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  519(d)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360i(d))  provides  that  each 
manufacturer,  importer,  and  distributor 
shall  certify  that  they  did  file  a  certain 
number  of  medical  device  reports 
(MDR's)  in  the  previous  12  months  or 
they  did  not  file  any  MDR's. 
Distribution  certification  regulations 
implementing  this  statutory  provision 
became  effective  on  May  28.  1992.  when 
requirements  relating  to  distributor 
reporting  that  were  proposed  in  the 
Federal  Register  of  November  26. 1991 
(56  FR  60024).  became  final  by 
operation  of  law.  In  the  Federal  Register 
of  December  11. 1995  (60  FR  63578). 
FDA  published  a  final  rule  similar  to  the 
distributor  certification  provisions,  that 
required  manufacturers  to  submit 
certification  statements  (§  803.57  (21 
CFR  803.57))  (hereinafter  referred  to  as 
the  December  1995  final  rule). 
^Distributors  and  manufactiuers  were 
required  to  certify  that  they  filed  reports 
for  all  reportable  events  required  under 


the  rule  for  the  previous  12  months  or 
to  certify  that  they  did  not  receive  any 
reportable  events  during  the  reporting 
period  (§803.57  and  804.30  (21  CFR 
804.30).  The  December  1995  final  rule 
required  certification  to  be  made  by  the 
company's  president,  chief  executive 
officer  (C.E.O.).  die  U.S.  designated 
agent,  or  other  official  most  direcUy 
responsible  for  the  firm's  operations. 
The  effective  date  of  this  regulation  was 
to  be  April  11. 1996.  In  the  Federal 
Register  of  April  1 1 .  1996  (61  FR 
16043).  FDA  extended  the  effective  date 
to  July  31,  1996. 

Subsequent  to  the  issuance  of  the 
December  1995  final  rule,  industry 
representatives  objected  to  the  corporate 
status  of  the  person  required  to  certify 
as  well  as  the  content  of  the  certification 
statement  itself.  On  April  19.  May  23. 
and  June  13.  1996.  FDA  held  meetings 
with  the  Health  Industry  Manufactiuers 
Association  and  several  industry 
representatives.  During  these  meetings, 
industry  objected  to  requiring  the  C.E.O. 
or  president  to  certify,  because, 
especially  in  a  large  company,  that 
person  would  not  be  familiar  with  the 
details  of  the  MDR  reporting  program. 
Industry  representatives  also  objected  to 
the  requirement  that  they  certify  that 
they  filed  reports  for  all  reportable 
events  during  the  reporting  period. 
Industry  representatives  asserted  that 
this  requirement  was  not  supported  by 
the  language  of  section  519(d)  of  the  act. 
Moreover,  industry  representatives 
asserted  that  it  would  be  impossible  to 
certify  that  they  submitted  all 
"reportable"  events  because  that  would 
be  a  subjective  conclusion  and  there 
could  be  honest  disagreements  between 
FDA  and  the  manufactvuer  as  to 
whether  a  particular  event  was  a 
"reportable"  event  Accordingly, 
industry  representatives  viewed  the 
subjective  native  of  the  certification 
statement  as  placing  corporate  officials 
in  an  untenable  position  with  respect  to 
their  liabihfy. 

In  response  to  industry  concerns,  the 
agency  reviewed  its  position  in  light  of 
the  statutory  language  and  legislative 
history.  In  the  Federal  Register  of  July 
23, 1996  (61  FR  38346).  the  agency 
stayed  the  effective  date  of  the 
certification  requirement  of  the 
December  1995  final  r\ile.  In  that  same 
issue  of  the  Federal  Register  (61  FR 
63548).  the  agency  reproposed  a  new 
certification  requirement. 

As  discussed  more  fully  in  the 
preamble  of  the  July  23. 1996.  proposal, 
and  in  response  to  the  comments  below, 
the  legislative  history  of  section  519(d) 
of  the  act  shows  that  the  intent  of 
Congress  was  to  improve  MDR 
efficiency  by  making  firms  more  aware 


of  their  reporting  obligations  luider 
MDR.  The  preamble  of  the  proposed 
rule  also  stated  that  although  FDA 
believed  that  the  certification  provision 
in  its  December  1995  final  rule  was 
within  the  scope  of  the  statutory 
authorify  provided  by  section  519(d)  of 
the  act.  FDA  believed  that  the  proposed 
modified  certification  provision  would 
address  the  concerns  expressed  about 
the  existing  certification  provisions  and 
still  meet  the  intent  of  section  519(d)  of 
the  act 

The  July  23, 1996.  proposed  rule 
provided  that  the  firrns  would  be 
required  to  designate,  as  the  certifying 
official,  an  individual  with  oversight 
responsibilities  for,  and  knowledge  of. 
the  firm's  MDR  reporting  system.  The 
proposal  also  provided  that,  based  upon 
its  organizational  structure,  a  firm  may 
designate  more  than  one  certifying 
official,  each  of  whom  would  sign  a 
certification  statement  for  his/her 
identified  organizational  component  or 
site.  The  proposal  would  have  required 
the  individual  certifying  for  the  firm  to 
state  that:  (1)  He/she  has  read  the 
requirements  of  the  MDR  regulation;  (2) 
the  firm  has  established  a  system  to 
implement  MDR  reporting;  and  (3) 
following  the  procedures  of  its  MDR 
reporting  system,  the  firm  submitted  a 
specified  number  of  reports,  or  no 
reports,  during  the  certification  period. 

After  reviewing  the  comments 
discussed  below.  FDA  is  now  issuing  a 
final  rule  based  upon  the  proposed 
certification  requirements,  amended 
only  by  the  additional  statement  that  the 
certifying  official  is  making  the 
certification  statements  "to  the  best  of 
[his/her]  knowledge  and  belief."  In 
framing  the  certification  in  this  way,  the 
agency  has  attempted  to  eliminate 
industry's  concern  about  potential 
liabilify  for  inadvertent  errors,  by 
requiring  certification  of  objective 
statements  to  the  best  of  the  certifier's 
knowledge.  It  is  a  factual  matter  as  to 
whether  the  certifier  has  read  the  MDR 
regulatioh.  whether  the  company  has 
established  a  system  to  implement  those 
regulations,  and  how  many  MDR's  the 
company  submitted  to  FDA  as  a  result 
of  following  that  system.  At  the  same 
time,  FDA  believes  that  this  certification 
statement  is  a  reasonable  requirement 
that  will  achieve  the  intent  of  section 
519(d)  of  the  act  by  making  reporters 
more  aware  of  their  MDR  obligation, 
and  will  residt  in  corporate  management 
taking  active  responsibilify  for  its  MDR 
program.  To  implement  section  519(d) 
of  the  act,  FDA  believes  the  regulation 
is  reasonable  in  requiring  a  responsible 
company  official  to  certify  to  the  best  of 
his/her  knowledge  and  belief,  that  he/ 
she  has  read  the  MDR  regulation,  that 


there  is  a  system  in  place  to  implement 
those  regulations,  and  that  a  specific 
number  of  reports  were  submitted  under 
that  system. 

The  agency  is  also  taking  this 
opportunity  to  stress  the  importance  of 
certification  by  all  firms  covered  under 
this  rule,  and  by  all  sites  or 
organizational  components  of  such 
firms,  if  more  than  one  certifying  official 
is  designated.  The  agency  recognizes 
that,  depending  upon  the  organizational 
structiire  of  a  medical  device  firm,  one 
certifying  official  may  not  be  able  to 
oversee  or  have  complete  knowledge  of 
the  operation  of  all  components  or  sites 
owned  by  the  firm.  For  this  reason,  the 
agency  proposed  that,  in  this 
circumstance,  tbe  firm  may  designate 
more  than  one  certifying  official,  who 
will  each  sign  a  certification  statement 
pertaining  to  his/her  respective 
identified  components  or  sites.  The 
agency  is  taking  this  opportunify  to 
clarify  that,  if  the  firm  designates  more 
than  one  certifying  official,  all 
organizational  components  or  sites  must 
be  assigned  to  an  appropriate  certifying 
official,  so  that  all  sites  and  components 
of  a  firm  are  covered  under  a 
certification  statement.  The  final  rule 
has  been  modified  to  clarify  this 
concept. 

n.  Summary  of  Comments 

1.  The  agency  received  five  comments 
on  the  July  23. 1996.  proposed  rule, 
submitted  by  manufactiuers,  industry 
representatives,  and  industry 
associations.  Four  of  these  comments 
were  in  strong  support  of  the  proposed 
changes.  These  comments  praised  the 
agency  for  its  responsiveness  and  its 
appreciation  of  the  diversity  of  the 
medical  device  industry.  Specifically, 
these  comments  approved  of  the 
designation  of  responsible  certifying 
official  or  officials  who  would  have  the 
most  direct  knowledge  of  the  adverse 
event  reporting  process.  Although  these 
comments  also  noted  that  there  may  still 
be  some  question  as  to  whether  the 
certification  statement  exceeds  the 
statutory  requirement,  because  these 
comments  found  the  certffication 
statement  to  be  reasonable,  the 
comments  requested  only  one  change  to 
the  certification  statement — the 
inclusion  of  the  words  "to  the  best  of 
my  knowledge." 

The  agency  agrees  with  these 
comments  and  has  modified  the 
certification  statement  accordingly.  The 
agency  has  already  acknowledged  that 
certifications  should  be  made  to  the  best 
knowledge  of  the  certifier.  In  the  April 
11. 1996.  Federal  Register  document 
announcing  the  Office  of  Management 
and  Budget  (OMB)  approval  of  MDR 
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reporting  forms,  and  extending  the 
effective  date  of  the  MDR  final  rule, 
FDA  concluded  it  would  be  reasonable 
to  include  tbe  qualifying  phrase  "to  the 
best  of  my  knowledge"  in  this  type  of 
certification  statement  (see  61  FR  16043 
at  16045).  Likewise,  in  the  certification 
statement  submitted  as  part  of  a 
premarket  notification,  the  agency  has 
included  language  stating  that  the 
statement  is  made  to  the  best  of  the 
certifier's  knowledge  (see  21  CFR 
807.94(a)).  Accordingly,  the  MDR 
certification  statement,  as  modified  in 
this  final  rule,  now  contains  language 
that  "the  certification  is  made  to  the 
best  of  the  certifying  official's 
knowledge  and  belief" 

2.  The  remaining  comment  believed 
the  proposed  certification  statement  was 
not  reasonable.  This  comment 
maintained  that  the  agency  does  not 
have  statutory  authority  to  require  any 
more  than  certification  of  the  number  of 
reports  submitted.  Furthermore,  this 
comment  found  the  proposed 
certification  statement  to  be  ambiguous 
and  requested  clarification  of  several 
terms  and  concepts. 

Specifically,  this  comment  questioned 
whether,  when  the  certifying  official 
states  that  he/she  has  "read  the 
requirements  of  the  MDR  regulation," 
this  would  be  interpreted  to  mean  that 
the  official  is  knowledgeable  and 
understanding  of  the  regulation  and 
associated  guidance  documents.  The 
comment  objected  to  this  interpretation 
because  the  certifying  official  would  be 
at  risk  if  he/she  had  read  the  regulation, 
but  did  not  understand  all  the  finer 
points  of  the  intent  or  requirements  of 
the  regulation  or  supporting  documents 

Likewise,  this  comment  questioned 
whether  the  certification  statement, 
which  states  that  "the  firm  has 
established  a  system  to  implement 
medical  device  reporting."  may  be 
interpreted  by  the  agency  to  impute  that 
such  system  is  "adequate."  and  thereby 
put  the  certifying  official  at  risk,  as  one 
reporting  error  would  render  the 
reporting  system  inadequate.  According 
to  the  comment,  the  same  error  in 
reporting  would  put  the  certifying 
official  at  risk  when  he/she  certifies  that 
"following  the  procedures  of  its  medical 
device  reporting  system"  certain  reports 
were  filed.  This  comment  also 
expressed  concern  that  the  certifying 
official  may  be  at  risk  if  the  agency 
disagrees  with  the  manufactuirer's 
determination  that  certain  events  are  not 
reportable.  The  comment  then  suggested 
alternative  wording  to  the  certification 
statement  designed  to  obviate  these 
concerns. 

The  agency  disagrees  with  the 
comment  that  the  certification 


statements  are  ambiguous  and  create  the 
risks  described  above  to  the  certifier. 
The  certification  requirement  simply 
requires  the  certifier  to  attest  to  certain 
facts,  i.e..  that  he/she  has  read  the  MDR 
reporting  requirements,  that  the  firm  has 
established  MDR  reporting  systems  to 
implement  those  requirements,  and  that 
those  procedures  were  followed  in 
submitting  the  MDR's.  Certification  to 
these  facts  does  not  add  any  additional 
liability  to  the  certifier  for  reporting 
errors.  However,  as  noted  above,  to 
alleviate  concern  that  the  proposed 
certification  statements  may  subject 
certifiers  to  liability  for  inadvertent  or 
good  feith  errors,  FDA  has  adopted  the 
suggestion  of  several  comments  by 
qualifying  the  certification  with  the 
statement  that  "the  certification  is  made 
to  the  best  of  the  certifying  official's 
knowledge  and  belief."  FDA  believes 
that  this  change  appropriately  addresses 
these  concerns. 

FDA  also  does  not  agree  that  the 
revised  final  regulation  is  beyond  the 
statutory  authority  provided  under 
section  519(d)  of  the  act.  Section  519(d) 
of  the  act  requires  that  each 
manufacturer,  importer,  and  distributor 
annually  certify  the  number  of  MDR's  or 
that  no  reports  were  filed.  FDA 
disagrees  with  the  comments' 
interpretation  that  this  provision  limits 
FDA's  authority  to  issue  a  regulation  to 
require  certification  solely  of  the 
number  of  MDR's  filed  or  that  no  MDR's 
were  filed.  FDA's  final  regulation, 
which  requires  that  the  person  filing  the 
certification  has  read  the  MDR  reporting 
requirements,  that  the  firm  has 
established  a  system  to  implement  MDR 
reporting  requirements,  and  that 
following  these  procedures  a  certain 
number  of  MDR's  were  filed  or  that  no 
MDR's  were  filed,  is  well  within  the 
ambit  of  section  519(d)  of  the  act. 

The  legislative  history  of  section 
519(d)  of  the  act  states  that  Congress 
included  this  provision  on  the 
recommendation  of  the  General 
Accounting  Office  (GAO)  as  an 
important  means  of  increasing  the 
effectiveness  of  the  MDR  system  (see  H. 
Rept.  808, 101st  Cong.,  2d  sess.,  23 
(1990):  S.  Rept  513, 101st  Cong.,  2d 
sess.  26  (1990)).  The  GAO  report  noted 
that  certain  information  indicated  that  a 
third  of  establishments  inspected  were 
not  even  aware  that  the  MDR  reporting 
requirements  existed  (1989  GAO  Report 
entitled  "FDA's  hnplementation  of  the 
MDR  Regulation."  p.  4).  The  GAO  report 
recommended  certification  to  ensure 
that  all  manufacturers  and  importers  be 
made  aware  of  their  obligation  to  submit 
MDR's  and  to  identify  those  firms  that 
were  not  aware  of  their  obligation  (Id. 
pp.  5  and  69). 


The  legislative  history  of  section 
519(d)  of  the  act  indicates  that  Congress' 
clear  intent  in  requiring  certification 
was  to  ensure  that  those  required  to 
report  MDR's  were  aware  of  those 
requirements.  FDA  does  not  believe  that 
requiring  certification  of  solely  the 
number  of  MDR's  filed  or  that  no  MDR's 
were  filed,  adequately  achieves  this 
purpose.  The  final  regulation  ensures 
that  firms  are  aware  of  the  requirements 
by  requiring  firms  to  certify  that  a 
responsible  person  has  read  the 
requirements,  the  firm  has  established  a 
system  to  implement  these 
requirements,  and  this  system  was 
followed  in  submitting  MDR's.  In  that 
the  final  regulation  is  consistent  with 
the  intent  of  Congress  to  make  reporters 
awcuv  of  their  obligations,  FDA  believes 
that  the  final  regulation  is  fully  within 
the  ambit  of  section  519(d)  of  the  act. 

m.  Implementation 

Under  final  §§  803.57(a)  and 
804.30(a),  the  agency  has  retained  the 
schedule  for  submitting  certification  as 
established  by  the  December  1995  final 
rule.  The  schedule  for  submitting 
annual  certifications  shall  correspond 
with  the  schedule  provided  in  §  807.21 
(21  CFR  807.21(a))  for  firm  registrations, 
and  must  be  I'ollowed  by  all  firms 
required  to  certify  regardless  of  whether 
the  firm  is  required  to  register.  Under 
this  schedule,  annual  certifications  will 
be  due  in  either  April,  July.  September, 
or  December,  depending  on  the  first 
letter  of  the  name  of  the  owner  or 
operator  of  the  reporting  firm.  FDA 
intends  that  the  first  group  of 
certifications  will  be  due  at  the  same 
time  the  first  annual  registrations  would 
be  due,  at  least  6  months  after  the 
effective  date  of  the  final  rule. 

According  to  this  schedule,  the  first 
group  of  annual  certifications  will  be 
due  in  April  1998,  for  firms  whose 
owner  or  operator  name  begins  with  the 
letters  A-E.  This  first  group  of 
certifications  will  certify  to  MDR's 
submitted  between  the  effective  date  of 
this  rule  and  March  1998.  The  second 
group  of  annual  certifications  will  be 
due  in  July  1998,  for  firms  whose  owner 
or  operator  name  begins  with  the  letters 
F-M.  This  group  of  certifications  will 
certify  to  MDR's  submitted  between  the 
effective  date  of  this  rule  and  Jime  1998. 
The  third  group  of  annual  certifications 
will  be  due  in  September  1998,  for  firms 
whose  owner  or  operator  name  begins 
with  the  letters  N-R,  and  will  certify  to 
MDR's  submitted  between  the  effective 
date  of  this  rule  and  August  1998.  The 
final  group  in  this  series  of  annual 
certifications  will  be  due  in  December 
1998,  for  firms  whose  owner  or  operator 
name  begins  with  the  letters  S-Z.  and 


will  certify  to  MDR's  submitted  between 
the  effective  date  of  this  rule  and 
November  1998. 

After  the  initial  certifications,  firms 
shall  submit  certification  reports 
annually,  certifying  to  the  MDR's 
submitted  in  the  previous  12-month 
period  ending  1  month  prior  to  the 
month  the  certification  is  due, 
consistent  with  the  schedule  provided 
in  §807. 2 1(a). 

IV.  Analysis  of  Impacts . 

FDA  has  examined  the  economic 
impact  of  the  final  rule  under  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  including  potential 
economic,  environmental,  public  health 
and  safefy.  and  other  advantages; 
distributive  impacts;  and  equify.  The 
agency  believes  that  this  rule  is 
consistent  with  the  principles  identified 
in  the  Executive  Order. 

If  a  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  This  rule  applies  to  all  medical 
device  manufactxirers  and  distributors 
whose  devices  are  sold  in  the  United 
States.  The  rule  relieves  two  regulatory 
burdens.  It  allows  the  certification 
statement  to  be  signed  by  the  person 
most  familiar  with  the  MDR  program, 
not  necessarily  the  president  or  C.E.O. 
It  also  changes  the  certification 
statement  to  minimize  the  industry's 
concern  about  the  possibility  of  liability 
as  a  result  of  an  unintended  mistake  in 
reporting.  Therefore,  under  the 
Regulatory  Flexibility  Act,  the 
Commissioner  of  Food  and  Drugs 
certifies  that  this  final  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

V.  Paperwork  Reduction  Act  of  1995 

This  rule  contains  information 
collections  which  are  subject  to  review 
by  OMB  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
The  tide,  description,  and  respondent 
description  of  the  information 
collections  are  shown  below  along  with 


an  estimate  of  the  annual  recordkeeping 
and  periodic  reporting  burden.  Included 
in  the  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Reporting  and  recordkeeping 
requirements  for  user  facilities, 
distributors,  and  manufacturers  of 
medical  devices  under  the  Safe  Medical 
Devices  Act  of  1990  and  the  Medical 
Device  Amendments  of  1992  (General 
Requirements). 

Description:  This  regulation  amends 
regulations  regarding  device 
manufacturer  and  distributor  reporting 
of  deaths,  serious  injuries,  and  certain 
malfunctions  related  to  medical  devices. 
The  purpose  of  these  changes  is  to 
improve  the  protection  of  the  public 
health  while  also  reducing  the 
regulatory  burden  on  reporting  entities. 
This  rule  amends  information  collection 
requirements  which  have  been 
approved  under  OMB  No.  0910-0059. 

Description  of  Respondents: 
Businesses  or  other  for  profit 
organizations.  Federal,  State,  and  local 
Governments. 


TfiBLE  1.- 

-Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.  of  Re- 
spondents 

Annual  Fre- 
quency per  Re- 
sponse 

Total  Annual 
Responses 

Hours  pef  Re- 
sponse 

Total  Hours 

803.57 
804.30 
Total 

12,000 

8,200 

20,200 

1 
1 

12,000 

8,200 

20,200 

1 
1. 

12,000 

8,200 

20,200 

There  are  no  capital  costs  or  operating  and  maintenance  costs  expected  as  a  result  of  this  rule. 


Under  OMB  No.  0910-0059,  which 
expires  on  February  28, 1999,  a  total  of 
187,610  burden  hours  were  approved 
for  collection  of  information 
requirements  in  the  December  1995 
final  rule  on  medical  device  user  facility 
and  manufacturer  reporting, 
certification,  and  registration.  The 
12,000  burden  hours  reported  above  in 
Table  1  for  §803.57  were  included  in 
the  approval  and  therefore  do  not  affect 
the  total  number  of  approved  burden 
hours.  However,  the  8,200  burden  hours 
reported  in  Table  1  for  §  804.30 
(distributor  reporting)  have  not 
previously  been  considered  in  an 
information  collection  submission  to 
OMB,  and  do  represent  an  increase  in 
the  burden.  Therefore,  this  rule  would 
add  8,200  hours  to  the  existing 
approved  burden  and  would  result  in  a 
total  annual  information  collection 
burden  of  195,810  hours  (187,610  -t- 
8.200  =  195.810). 


In  the  July  23, 1996,  proposed  rule, 
the  agency  solicited  public  conunents 
on  the  revised  information  collection 
requirements  in  order  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


Individuals  and  organizations  may 
submit  written  conunents  on  the 
information  collection  requirements  by 
April  21. 1997.  Written  comments  on 
the  final  rule  should  be  submitted  to  the 
Dockets  Management  Branch  (address 
above). 

The  agency  Teceived  one  comment 
recommending  an  alternative  format  for 
the  form  associated  with  this  reporting. 
Although  the  alternative  format  would 
not  affect  the  reporting  burden,  the 
agency  is  considering  the  suggested 
modifications  to  the  form. 

List  of  Subjects  in  21  CFR  Parts  803  and 
804 

Imports,  Medical  devices.  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  803 
and  804  are  amended  as  follows: 


iMI 
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PART  803— MEDICAL  DEVICE 
REPORTING 

1.  The  authority  citation  for  part  803 
continues  to  read  as  follows: 

Authority:  Sees.  502.  510.  519.  520.  701. 
704  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  352.  360.  360i.  360j.  371.  374). 

2.  Section  803.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$803.1    Scope. 

(a)  This  part  establishes  requirements 
for  medical  device  reporting.  Under  this 
part,  medical  device  user  facilities  and 
manufacturers  must  report  deaths  and 
serious  injuries  to  which  a  device  has  or 
may  have  caused  or  contributed,  and 
manufacturers  must  also  report  certain 
device  malfunctions.  Additionally,  user 
facilities  and  manufacturers  must 
establish  and  maintain  adverse  event 
files,  and  must  submit  to  FDA  speciHed 
followup  and  summary  reports.  These 
reports  will  assist  FDA  in  protecting  the 
public  health  by  helping  to  ensure  that 
devices  are  not  adulterated  or 
misbranded  and  are  safe  and  effective 
for  their  intended  use. 

3.  Section  803.57  is  revised  to  read  as 
follows: 

$803.57    Annual  certification. 

(a)  All  manufacturers  required  to 
report  under  this  section  shall  submit  an 
annual  certification  report  to  FDA,  on 
FDA  Form  3381,  or  electronic 
equivalent  as  approved  under  §  803.14. 
The  date  for  submission  of  certification 
coincides  with  the  date  for  the  firm's 
annual  registration,  as  designated  in 
§807.21  of  this  chapter.  Foreign 
manufiactiu^rs  shall  submit  their 
certification  by  the  date  on  which  they 
would  be  required  to  register  under 

§  807.21  of  this  chapter  if  they  were 
domestic  manufacturers.  The 
certification  period  will  be  the  12- 
month  period  ending  1  month  before  the 
certification  date,  except  that  the  first 
certification  f>eriod  shall  cover  at  least 
a  6-month  period  hom  the  effiective  date 
of  this  section,  ending  1  month  before 
the  certification  date. 

(b)  The  manufacturer  shall  designate, 
as  the  certifying  official,  an  individual 
with  oversight  responsibilities  for,  and 
knowledge  of.  the  firm's  MDR  reporting 
system.  A  manufacturer  may  determine, 
based  upon  its  organizational  structure, 
that  one  individual  cannot  oversee  or 
have  complete  knowledge  of  the 
operation  of  the  reporting  system  at  all 
organizational  components  or 
manufacturing  sites  owned  by  the  firm, 
hi  this  circumstance,  the  firm  may 
designate  more  than  one  certifying 
official,  each  of  whom  will  sign  a 
certification  statement  pertaining  to  his/ 


her  respective  identified  organizational 
component(s)  or  site(s),  provided  that 
all  organizational  components  and  sites 
are  covered  under  a  certification 
statement 

(c)  The  report  shall  contain  the 
following  information: 

(1)  Name,  address,  and  FDA 
registration  number  or  FDA  assigned 
identification  number  of  the  reporting 
site  and  whether  the  firm  is  a 
manufacturer, 

(2)  Name,  title,  address,  telephone 
number,  signature,  and  date  of  signatiue 
of  the  f>erson  making  the  certification; 

(3)  Name,  address,  and  FDA 
registration  number  or  FDA  assigned 
identification  number  for  each 
manufacturing  site  covered  by  the 
certification  and  the  number  of  reports 
submitted  for  devices  manufactured  at 
each  site; 

(4)  A  statement  certifying  that: 

(il  The  individual  certifying  for  the 
firm  has  read  the  MDR  requirements 
under  this  part; 

(ii)  The  firm  has  established  a  system 
to  implement  MDR  reporting; 

(iii)  Following  the  procedures  of  its 
MDR  reporting  system,  the  reporting  site 
submitted  the  specified  number  of 
reports,  or  no  reports,  during  the 
certification  period;  and 

(iv)  The  certification  is  made  to  the 
best  of  the  certifying  official's 
knowledge  and  belief. 

(d)  The  name  of  the  manufacturer  and 
the  registration  number  submitted  under 
paragraph  (c)(1)  of  this  section  shall  be 
the  same  as  the  reporting  site  that 
submitted  the  reports  required  by 
§§803.52,  803.53,  and  803.55. 
Multireporting  site  manufacturers  who 
choose  to  certify  centrally  must  identify 
the  reporting  sites,  by  registration 
number  and  name  covered  by  the 
certification,  and  provide  the 
information  required  by  paragraphs 
(c)(2)  and  (c)(3)  of  this  section  for  each 
reporting  site. 

PART  804— MEDICAL  DEVICE 
DISTRIBUTOR  REPORTING 

4.  The  authority  citation  for  part  804 
continues  to  read  as  follows: 

Anthoritjr:  Sees.  502.  510.  519.  520.  701, 
704  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  352,  360.  360i.  360j.  371,  374). 

5.  New  §  804.30  is  added  to  read  as 
follows: 

$804.30    Annurt  certWIcaMon. 

(a)  All  distributors  required  to  report 
under  this  section  shall  submit  an 
annual  certification  report  to  FDA,  on 
FDA  Form  3381,  or  electronic 
equivalent  as  approved  under  §803.14 
of  this  chapter.  The  date  for  submission 


of  certification  coincides  with  the  date 
for  the  firm's  annual  registration,  as 
designated  in  §807.21  of  this  chapter. 
The  certification  period  will  be  the  12- 
month  period  ending  1  month  before  the 
certification  date,  except  that  the  first 
certification  period  shall  cover  at  least 
a  6-month  period  finm  the  effective  date 
of  this  section,  ending  1  month  before 
the  certification  date. 

(b)  The  distributor  shall  designate,  as 
the  certifying  official,  an  individual 
with  oversight  responsibilities  for,  and 
knowledge  of,  the  firm's  MDR  reporting 
system.  A  distributor  may  determine, 
based  upon  its  organizational  structure, 
that  one  individual  cannot  oversee  or 
have  complete  knowledge  of  the 
operation  of  the  reporting  system  at  all 
organizational  components  or 
distribution  sites  owned  by  the  firm,  hi 
this  circumstance,  the  firm  may 
designate  more  than  one  certifying 
official  (one  for  each  component  or  site), 
each  of  whom  will  sign  a  certification 
statement  pertaining  to  their  respective 
identified  organizational  component(s) 
or  site(s),  provided  that  all 
organizational  components  and  sites  are 
covered  under  a  certification  statement. 

(c)  The  report  shall  contain  the 
following  information: 

(1)  Name,  address,  and  FDA 
registration  number  or  FDA  assigned 
identification  number  of  the  firm; 

(2)  Name,  tiUe,  address,  telephone 
number,  signature,  and  date  of  signature 
of  the  person  making  the  certification; 

(3)  Name,  address,  and  FDA 
registration  number  or  FDA  assigned 
identification  number  for  the  distributor 
covered  by  the  certification,  and  the 
number  of  reports  submitted  for  devices 
distributed  by  the  distributor; 

(4)  A  statement  certifying  that: 

(i)  The  individual  certifying  for  the  ' 
firm  has  read  the  MDR  requirements 
under  part  804; 

(ii)  The  firm  has  established  a  system 
to  implement  MDR  reporting; 

(iii)  Following  the  procedures  of  its 
MDR  reporting  system,  the  firm 
submitted  the  specified  number  of 
reports,  or  no  reports,  during  the 
certification  period;  and 

(iv)  The  certification  is  made  to  the 
best  of  the  certifying  official's 
knowledge  and  beUef. 

Dated:  March  12, 1997. 
William  B.  Schnltz. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  97-7001  Filed  3-19-97;  6:45  am| 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  100 
RIN  1105-AA39 

Imptementation  of  Section  109  of  ttw 
Communications  Assistance  for  Law 
Enforcement  Act 

AGENCY:  Federal  Bureau  of 
Investigation,  DO). 
action:  Final  rule. 

SUMMARY:  This  rule  implements  section 
109  of  the  Communications  Assistance 
for  Law  Enforcement  Act  (GALEA), 
which  requires  the  Attorney  General  to 
establish  regulations  which  set  forth  the 
pr(K»dures  that  telecommunications 
carriers  must  follow  in  order  to  receive 
reimbursement  imder  Sections  109  and 
104  of  GALEA.  GALEA  requires  that  this 
rule  enable  carriers  to  receive  payments 
in  a  timely  and  cost-efficient  manner 
while  minimizing  the  cost  to  the  Federal 
Government.  Specifically,  this  rule  sets 
forth  the  means  of  determining 
allowable  costs,  reasonable  costs,  and 
disallowed  costs.  Furthermore,  it 
establishes  the  requirements  carriers 
must  meet  in  their  submission  of  cost 
estimates  and  requests  for  payment  to 
the  Federal  Government  for  the 
disbursement  of  GALEA  funds,  hi 
addition,  this  rule  protects  the 
confidentialify  of  trade  secrets  and 
proprietary  information  from 
uimecessary  disclosure.  Finally,  it  sets 
forth  the  means  for  alternative  dispute 
resolution. 

EFFECTIVE  DATE:  April  21. 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Walter  V.  Meslar,  Unit  Ghief, 
Telecommunications  Gontracts  and 
Audit  Unit,  Federal  Bureau  of 
bivestigation,  P.O.  Box  221286, 
GhantiUy,  VA  20153-0450.  telephone 
number  (703)  814-4900. 
SUPPLEMENTARY  MFORMATKM: 

A.  General  Background 

Recent  and  continuing  advances  in 
telecommimications  technology  and  the 
introduction  of  new  digitally-based 
services  and  features  have  impaired  the 
abihty  of  federal,  state,  and  local  law 
enforcement  agencies  to  fully  and 
properly  conduct  various  types  of  court- 
authorized  electronic  surveillance. 
Therefore,  on  October  25, 1994,  the 
President  signed  into  law  the 
Gommunications  Assistance  for  Law 
Enforcement  Act  (GALEA)  [PubUc  Law 
103-414. 108  Stat.  4279  (1994)  (codified 
as  amended  in  scattered  sections  of  18 
U.S.G.  and  47  U.S.G.)).  This  law  requires 
telecommunications  carriers,  as  defined 
in  GALEA,  to  ensure  law  enforc»ment's 
ability,  pursuant  to  court  order  or  other 


lawful  authorization,  to  intercept 
communications  regardless  of  advances 
in  telecommunications  technology. 

Under  GALEA,  certain 
implementation  responsibilities  are 
conferred  upon  the  Attorney  General; 
the  Attorney  General  has.  in  turn, 
delegated  certain  responsibilities  set 
forth  in  GALEA  to  the  Director.  FBI,  or 
his  designee,  pursuant  to  28  GFR 
0.85(o).  The  Director,  FBI,  has 
designated  the  Telecommimications 
Industry  Liaison  Unit  of  the  Information 
Resources  Division  and  the 
Telecommimications  Gontracts  and 
Audit  Unit  of  the  Finance  Division  to 
carry  out  these  responsibilities. 

Definition  of  "Telecommunications 
Carrier" 

GALEA  defines  a 
"telecommunications  carrier"  as  any 
"person  or  entity  engaged  in  the 
transmission  or  switching  of  wire  or 
electronic  communications  as  a 
common  carrier  for  hire"  (section 
102(8)(A)),  and  includes  any  "person  or 
entity  engaged  in  providing  commercial 
mobile  service,  (as  defined  in  section 
332(d)  of  the  Communications  Act  of 
1934,  as  amended  (47  U.S.G.  332(d))" 
(section  102(8)(B)).  This  definition 
includes,  but  is  not  Umited  to.  local 
exchange  and  interchange  carriers; 
competitive  access  providers;  resellers, 
cable  operators,  utilities,  and  shared 
tenant  services  providers,  to  the  extent 
that  they  offier  telecommunications 
services  as  common  carriers  for  hire; 
cellular  telephone  companies;  personal 
communications  services  (PCS) 
providers;  satelhte-based  mobile 
communications  providers;  spedaUzed 
mobile  radio  services  (SMRS)  providers 
and  enhanced  SMRS  providers;  and 
{>aging  service  providers. 

The  Federal  Communications 
Commission  (FCC)  may  determine  that 
a  person  or  entity  who  is  not  a  common 
carrier  is  subject  to  GALEA  if  that 
person  or  entify  provides  wire  or 
electronic  communication  service  and 
the  FGG  concludes  that  such  service  is 
a  replacement  for  a  substantial  portion 
of  the  local  telephone  exchange  service 
and  that  it  is  in  the  pubUc  interest  to 
deem  such  a  person  or  entify  to  be  a 
telecoimnunications  carrier  for  purposes 
of  GALEA. 

The  definition  does  not  include  (1) 
persons  or  entities  insofar  as  they  are 
engaged  in  providing  information 
services  such  as  electronic  pubUshing 
and  massaging  services;  and  (2)  any 
class  or  category  of  telecommunications 
carriers  tliat  the  FGG  exempts  by  rule 
after  ccmsultation  with  the  Attorney 
General. 


Capability  Requirement 

GALEA  requires  telecommunications 
carriers  to  ensure  that,  within  four  years 
of  the  date  of  enactment,  their  systems 
have  the  capability  to  meet  the 
Assistance  Gap>abilify  Requirements  as 
described  in  Section  103  of  GALEA. 
These  requirements  are  that  a 
telecommimications  carrier  shall  ensure 
that  its  equipment,  facihties,  or  services 
that  provide  a  customer  or  subscriber 
with  the  ability  to  originate,  terminate, 
or  direct  communications  are  capable 
of— 

(1)  expeditiously  isolating  and 
enabling  the  government,  pursuant  to  a 
court  order  or  other  lawful 
authorization,  to  intercept,  to  the 
exclusion  of  any  other  communications, 
all  wire  and  electronic  communications 
carried  by  the  carrier  within  a  service 
area  to  or  from  equipment,  facilities,  or 
services  of  a  subscriber  of  such  carrier 
concurrently  with  their  transmission  to 
or  from  the  subscriber's  equipment, 
faciUty,  or  service,  or  at  such  later  time 
as  may  'je  acceptable  to  the  government 

(2)  expeditiously  isolating  and 
enabling  the  government,  pursuant  to  a 
court  order  or  other  lawful 
authorization,  to  access  call-identifying 
information  that  is  reasonably  available 
to  the  carrier — (A)  before,  during,  or 
immediately  after  the  transmission  of  a 
wire  or  electronic  communications  (or 
at  such  later  time  as  may  be  acceptable 
to  the  government);  and  (B)  in  a  manner 
that  allows  it  to  be  associated  with  the 
communication  to  which  it  pertains, 
except  that,  with  regard  to  information 
acquired  solely  pursuant  to  the 
authority  for  pen  registers  and  trap  and 
trace  devices  (as  defined  in  section  3127 
of  Title  18,  United  States  Code),  such 
call-identifying  information  shall  not 
include  any  information  that  may 
disclose  the  physical  location  of  the 
subscriber  (except  to  the  extent  that  the 
location  may  be  determined  from  the 
telephone  number); 

(3)  deUvering  intercepted 
communications  and  call-identifying 
information  to  the  government, 
pursuant  to  a  court  order  or  lawful 
authorization,  in  a  format  such  that  they 
may  be  transmitted  by  means  of 
equipment,  facilities,  or  services 
procured  by  the  government  to  a 
location  other  than  the  premises  of  the 
carrier;  and 

(4)  facilitating  authorized 
communication  interceptions  and 
access  to  call-identifying  information 
unobtrusivefy  and  with  a  minimum  of 
interference  with  any  subscriber's 
telecommunications  service  and  in  a 
manner  that  protects — (A)  the  privacy 
and  security  of  communications  and 
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call-identifying  information  not 
authorized  to  be  intercepted;  and  (B) 
information  regarding  the  government's 
interception  of  communications  and 
access  to  call-identifying  information. 
Under  section  107la)(2)  of  GALEA,  a 
carrier  will  be  deemed  to  be  in 
compliance  if  it  adheres  to  publicly 
available  technical  requirements  or 
standards  adopted  by  an  industry 
association  or  standard-setting 
organization  to  meet  the  requirements  of 
section  103  of  GALEA. 
Telecommunications  carriers  may  also 
adopt  their  own  solutions.  In  any  case, 
carriers  must  meet  the  requirements  set 
forth  in  Section  103  of  GALEA.  If  no 
technical  requirements  or  standards  are 
issued,  or  if  they  are  challenged  as  being 
deficient,  upon  petition,  the  FCG  has 
authority  to  develop  them  through  a 
rule  making. 

Capacity  Requirements 

Section  104  of  GALEA  requires  that 
the  Attorney  General,  after  seeking 
public  notice  and  conunent,  establish 
and  publish: 

(1)  notice  of  the  actual  number  of 
commiuiications  interceptions,  pen 
registers,  and  trap  and  trace  devices, 
representing  a  portion  of  the  maximum 
capacity  that  the  Attorney  General 
estimates  that  government  agencies 
authorized  to  conduct  electronic 
surveillance  may  conduct  and  use 
simultaneously  by  the  date  that  is  4 
years  after  the  date  of  enactment  of 
GALEA,  and 

(2)  notice  of  the  maximum  capacity 
required  to  accommodate  all  of  the 
communication  interceptions,  pen 
registers,  and  trap  and  trace  devices  that 
the  Attorney  General  estimates  that 
govenunent  agencies  authorized  to 
conduct  electronic  surveillance  may 
conduct  and  use  simultaneously  after 
the  date  that  is  4  years  after  the  date  of 
enactment  of  GALEA. 

On  October  16,  1995  the  FBI  proposed 
for  comment  the  Initial  Notice  of 
Capacity  (60  FR  53643).  On  November 
9,  1995,  the  comment  period  for  the 
Initial  Notice  of  Capacity  was  extended 
until  January  16. 1996.  In  response  to 
comments  received,  the  FBI  restructured 
its  approach  and  published  a  Second 
Notice  of  Capacity  for  comment  in  the 
Federal  RogiilBr  on  January  14. 1997 
(62  FR  1902). 

Section  104  of  GALEA  also  provides 
that  Mrithin  180  days  after  the 
pubhcation  of  the  Final  Notice  of 
Capacity,  a  telecommunications  carrier 
must  submit  to  the  Attorney  General  a 
statement  (Carrier  Statement) 
identifying  any  of  the  systems  or 
services  that  do  not  have  the  capacity  to 
accommodate  simidtaneously  the 


number  of  interceptions,  pen  registers, 
and  trap  and  trace  devices  set  forth  in 
that  notice.  On  April  10. 1996,  the  FBI 
pubUshed  an  Initial  Notice  and  Request 
for  Comment  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
regarding  the  proposed  information 
collection  requirements  of  the  Carrier 
Statement  submission  (61  FR  15974).  A 
Second  Notice  and  Request  for 
Comment  is  forthcoming  in  the  Federal 
Register.  The  FBI  intends  to  use  these 
Carrier  Statements  as  one  of  the  criteria 
upon  which  it  will  base  its  decisions  to 
solicit  cooperative  agreements  to 
reimburse  carriers  pursuant  to  section 
104(e),  based  upon  available  funding. 

Industry  Implementation 

Industry's  compliance  with  the 
requirements  set  forth  in  section  103  of 
GALEA  is  affected  by  a  number  of 
interrelated  factors,  including  whether 
the  Attorney  General  has  agreed  to  pay 
for  needed  modifications  and  whether 
the  equipment,  facility,  or  service  was 
installed  or  deployed  on  or  before 
January  1, 1995. 

In  the  case  of  equipment,  facilities, 
and  services  installed  or  deployed  after 
January  1, 1995,  compliance  is 
dependent  upon  whether  the  necessary 
modifications  are  reasonably  achievable 
as  determined  by  the  FCC  using  criteria 
set  forth  in  GALEA.  These  criteria  are  as 
follows: 

(1)  The  effect  on  public  safety  and 
national  seciuity. 

(2)  The  effect  on  rates  for  basic 
residential  telephone  service. 

(3)  The  need  to  protect  the  privacy 
and  security  of  communications  not 
authorized  to  be  intercepted. 

(4)  The  need  to  achieve  the  capability 
assistance  requirements  of  section  103 
of  GALEA  by  cost  effective  methods. 

(5)  The  effect  on  the  nat\ue  and  cost 
of  the  equipment,  facility  or  service  at 
issue. 

(6)  The  effect  on  the  operation  of  the 
equipment,  facility,  or  service  at  issue. 

(7)  The  policy  of  the  United  States  to 
encourage  the  provision  of  new 
technologies  and  services  to  the  public. 

(8)  The  financial  resources  of  the 
telecommunications  carrier. 

(9)  The  effect  on  competition  in  the 
provision  of  telecommunications 
services. 

(10)  The  extent  to  which  the  design 
and  development  of  the  equipment, 
facility,  or  service  was  initiated  before 
January  1, 1995. 

(11)  Such  other  fiactors  as  the  FCC 
determines  are  appropriate. 

Telecommunications  carriers  also 
may  petition  regulatory  authorities  to 
adjust  charges,  practices,  classifications, 
and  regulations  to  recover  costs 


expended  for  making  needed 
modifications  to  equipment,  facilities, 
or  services  pursuant  to  the  assistance 
capability  requirements  of  GALEA 
section  103.  GALEA  also  includes 
provisions  for  exemption,  extension  of 
the  compliance  date,  consultation  with 
industry,  and  systems  seciuity. 
Noncompliance  may  lead  to  civil 
actions  by  the  Attorney  General  and  the 
imposition  of  civil  fines.  In  addition, 
GALEA  requires  telecommunications 
transmission  and  switching  equipment 
manufocturers,  as  well  as  providers  of 
the  telecommunications  support 
services,  to  cooperate  with 
telecommunications  carriers  in 
achieving  the  required  capabilities  and 
capacities. 

Section  109  of  GALEA,  Payment  of 
Costs  of  Telecommunications  Carriers  to 
Comply  with  Capability  Requirements, 
authorizes  the  Attorney  General,  subject 
to  the  availability  of  appropriations,  to 
agree  to  pay  teleconuniuiications 
carriers  for  (1)  all  reasonable  costs 
directly  associated  with  the 
modifications  performed  by  carriers  in 
coimection  with  equipment,  facilities, 
and  services  installed  or  deployed  on  or 
before  January  1. 1995,  to  establish  the 
capabilities  necessary  to  comply  with 
section  103  of  GALEA;  (2)  additional 
reasonable  costs  directiy  associated  with 
making  the  assistance  capability 
requirements  foiuid  in  section  103  of 
GALEA  reasonably  achievable  with 
respect  to  equipment,  facilities,  or 
services  installed  or  deployed  January  1 , 
1995,  in  accordance  with  the  procedures 
established  in  GALEA  section  109(b); 
and  (3)  reasonable  costs  directiy 
associated  with  modifications  of  any  of 
a  carrier's  systems  or  services,  as 
identified  in  the  Carrier  Statement 
required  by  GALEA  section  104(d). 
which  do  not  have  the  capacity  to 
accommodate  simultaneously  the 
number  of  interceptions,  pen  registers, 
and  trap  and  trace  devices  set  forth  in 
the  Capacity  Notice(s)  published  in 
accordance  with  GALEA  section  104. 

GALEA  section  109(e),  Cost  Control 
Regulations,  authorizes  the  Attorney 
General,  after  notice  and  comment,  to 
establish  regulations  necessary  to 
effectuate  timely  and  cost-efficient 
payment  to  telecommunications  carriers 
under  GALEA,  under  18  U.S.C.  chapters 
119  and  121.  and  under  the  Foreign 
Intelligence  Siuveillance  Act  of  1978 
(50  U.S.C.  1801  et  seq.).  GALEA  also 
directs  the  Attorney  General  to  consult 
with  the  FCC  prior  to  the  establishment 
of  these  regulations.  * 

The  regmations  must  minimize  the 
cost  to  the  Federal  Government  and 


>  GALEA  $10Q(*)(2). 


permit  recovery  by  telecommunications 
carriers  of  the  direct  costs  of  developing 
necessary  modifications  for  GALEA 
compliance,  including:  providing  the 
capabilities  requested;  providing 
capacities  requested,  training  personnel 
in  the  use  of  such  capabilities  and 
capacities;  and  deploying  or  installing 
such  capabilities  and  capacities. 

In  the  case  of  any  modification  that 
may  be  used  for  any  purpose  other  than 
lawfully  authorized  electric  siu^eillance 
by  a  law  enforcement  agency  of  a 
government,  GALEA  permits  the 
recovery  of  only  the  incremental  cost  of 
making  the  modification  suitable  for 
such  law  enforcement  piuposes. 

B.  Establishment  of  Cost  Recovery 
Rules  and  Procedures 

Purpose  and  Intent 

As  directed  by  GALEA  section 
109(e)(1),  the  FBI  has  developed  and 
promulgated  this  rule  to  establish  the 
procedures  carriers  must  use  to  seek 
reimbursement  under  sections  109(a), 
109(b)(2),  and  104(e)  of  GALEA.  Cost 
recovery  payments  under  section 
109(h)(2)  of  GALEA  will  be  determined 
piu^uant  to  the  procedures  set  forth  in 
section  109(b)(1)  of  GALEA  and  in 
accordance  with  this  cost  recovery  rule. 
To  the  extent  possible,  this  rule  allows 
carriers  to  use  their  existing  accounting 
procedures  to  record  the  costs  of 
bringing  equipment,  facilities,  and 
services  into  compliance  with  GALEA. 

This  rule  seeks  to  ensure  that  each 
carrier's  practices  used  in  estimating 
costs  for  GALEA  reimbursement 
purposes  are  consistent  with  the  current 
cost  accumulating  and  reporting 
procedures  utilized  by  the  carrier  for  the 
preparation  of  its  financial  statements. 
Further,  it  establishes  that  not  all 
amoimts  reportable  in  accordance  with 
generally  accepted  accounting 
principles  will  be  eligible  for 
reimbiu^ement.  Consistency  in  the 
application  of  cost  accounting  practices 
is  necessary  to  enhance  the  likelihood 
that  comparable  transactions  are  treated 
alike.  Consistent  application  of  internal 
cost  accoimting  practices  will  facilitate 
the  preparation  of  reliable  cost  estimates 
and  allow  comparison  with  the  costs  of 
performance.  Such  comparisons  provide 
an  important  basis  for  financial  control 
over  costs  and  aid  in  establishing 
accountability  for  costs  in  the  maimer 
agreed  to  by  both  parties. 

This  rule  also  ensures  that  each  cost 
is  allocated  only  cnce  and  on  oidy  one 
basis  to  a  cost  group.  The  criteria  for 
determining  the  allocation  of  costs  to  a 
cost  group  should  be  the  same  for  all 
similar  groupings. 


In  addition  to  setting  forth  the 
required  accounting  principles 
regarding  reasonableness  and 
allowability  of  costs  and  requirements 
for  consistency  in  accounting,  this  rule 
establishes  the  reporting  and  record 
keeping  requirements  necessary  for 
reimbursement.  By  establishing  these 
requirements,  the  FBI  ensures  that  it 
will  be  able  to  meet  the  joint  mandate 
of  GALEA  section  109(e)  to  (1)  make 
timely  and  cost-efficient  payment  to 
carriers  while  (2)  minimizing  the  cost  to 
the  Federal  Govenunent.  Throughout 
the  development  of  this  rule,  the  FBI 
sought  to  balance  the  need  to  minimize 
both  the  regulatory  burden  placed  upon 
carriers  and  the  expenditure  of  public 
funds. 

Specific  carriers  will  be  selected  for 
reimbursement  based  upon  law 
enforcement  priorities  determined  by 
the  Attorney  General.  Several  criteria 
will  be  used  to  determined  law 
enforcement  priorities.  These  include, 
but  are  not  limited  to:  historical 
interceptions,  features  offered,  existing 
surveillance  techniques,  and  product 
life-cycles  of  telecommunications 
equipment,  facilities,  and  services. 

Cooperative  Agreement  Process 

GALEA  specifically  states  that  the 
Attorney  General  "may  agree"  to  pay 
carriers  in  the  three  circumstances 
discussed  above  (§  109(a),  §  109(b)(2), 
and  §  104(e)).  Therefore,  the  FBI  intends 
to  enter  into  cooperative  agreements 
with  carries  to  accomplish  this 
reimbiu^ement.2  This  rule  will  be 
incorporated  in  all  cooperative 
agreements  executed  under  sections  109 
and  104  of  GALEA  and  entered  into 
between  the  carriers  and  the  FBI. 

The  FBI  will  contact  the  carriers 
identifying  the  equipment,  facilities, 
and  services  which  will  require 
modification,  and  which  are  eligible  for 
reimbursement.  The  FBI  will  send 
requests  for  proposals  to  these  carriers 
regarding  the  necessary  modifications. 
These  requests  for  proposals  will 
identify  the  specific  equipment, 
facilities  and/or  services  which  are  in 
need  of  modification  in  order  to  comply 
with  GALEA.  They  will  also  include 
instructions  for  submitting  cost 
estimates  (§  100.16  of  the  final  rule)  and 
proposed  terms  and  conditions  for  the 


'  The  Federal  Gnmt  and  Coopivative  Agreement 
Act  (31  U  S.C.  6301  et  seq.)  states  that  cooperative 
agreements  are  to  be  used  when  "the  principal 
purpose  of  the  relationship  is  to  transfer  a  thing  of 
value  to  the  *  *   *  recipient  to  carry  out  a  public 
purpose  of  support  or  stimulation  authorized  by  a 
law  of  the  United  States,"  and  "substantial 
involvement  is  expected  l>etween  the  executive 
agency  and  the  •    •   *  recipient  when  carrying  out 
the  acdvily  coatemplated  in  the  agreement"  (31 
U.S.C  6305). 


cooperative  agreement.  Cost  estimate 
submission  is  necessary  because:  (1) 
carrier  networks  will  require  varying 
levels  of  modification  to  achieve 
compliance;  (2)  carriers  have  great 
latitude  in  developing  and 
implementing  CALEA-compliant 
solutions;  and  (3)  GALEA'S 
authorization  for  appropriations  is 
limited  to  $500  million'  Therefore,  the 
FBI  must  have  a  clear  idea  of  how  much 
each  modification  is  expected  to  cost  so 
that  it  may  weigh  the  proposed  costs  of 
each  modification  against  the 
anticipated  benefits  to  the  public  safefy 
prior  to  entering  into  each  cooperative 
agreement. 

Once  a  carrier  has  submitted  a  cost 
estimate  for  the  needed  modifications, 
the  FBI  will  enter  into  negotiations  with 
that  carrier  to  arrive  at  a  cooperative 
agreement  for  reimbursement.  To  the 
extent  possible,  each  cooperative 
agreement  will  be  tailored  to  meet  the 
specific  needs  of  the  individual  carrier 
based  upon  the  carrier's  solution, 
existing  accounting  system,  and  size. 
For  example,  if  a  carrier's  solution 
requires  implementation  over  several 
months,  the  coo{>erative  agreement  with 
that  carrier  might  include  provisions  for 
progress  or  milestone  payments.  There 
are  several  items  which  will  be  common 
to  all  cooperative  agreements,  including: 
the  cost  recovery  rules,  the  requirements 
of  GALEA  (section  103  and/ or  section 
104);  and  the  protection  of  carrier  patent 
rights.  Once  the  carrier  and  the  FBI 
reach  agreement,  a  cooperative 
agreement  will  be  executed  and  work 
can  commence. 

It  must  be  noted  that  carriers  are  in  no 
way  obligated  to  expend  funds  on 
modifications  eligible  for 
reimbursement  prior  to  the  execution  of 
a  cooperative  agreement.  However,  this 
in  no  way  alleviates  the  carriers' 
responsibilities  of  compliance  with 
GALEA  for  equipment,  facilities,  or 
services  installed  or  deployed 
subsequent  to  January  1,  1995. 

Proposed  Rule 

In  response  to  GALEA'S  mandate  and 
in  accoidance  with  the  Administrative 
Procedures  Act  (5  U.S.C.  551  et  seq.), 
the  FBI  published  for  notice  and 
comment  a  proposed  rule  in  the  Federal 
Register  on  May  10. 1996  (61  FR  21396). 
The  proposed  rule  was  developed  after 
consultation  with  other  government 
entities,  including  the  FCC,  the  Office  of 


>  31  US.C  1341,  commonly  referred  to  as  the 
Anti-Deficiency  Act,  states  that  an  officer  or 
employee  of  the  United  States  Government  may  not 
"make  or  authorize  an  expenditure  or  obligation 
exceeding  an  amount  available  in  an  appropriation 
or  fund  for  the  expenditure  or  obligation  (31  U.S.C 
1341(a)(lKA)l." 
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Management  and  Budget  (OMB),  and 
the  General  Accounting  Office  (GAO), 
and  with  representatives  of  the 
telecommunications  industry. 

In  response  to  the  proposed  rule,  the 
FBI  received  comments  from  16 
representatives  of  the 
telecommunications  industry,  including 
wireline  and  wireless  carriers  and 
associations.  All  comments  have  been 
considered  in  preparing  this  Snal  rule. 
In  developing  this  final  rule,  the  FBI  has 
also  relied  on  the  input  of  other 
governmental  agencies, 
telecommunications  industry  experts, 
and  the  many  years  of  cost  accounting 
and  auditing  experience  of  its  staff. 
Significant  comments  received  in 
response  to  the  proposed  rule  and  any 
significant  changes  are  discussed  below. 

C.  Significant  Comments  or  Changes 

Comments  by  Section 

1.  Proposed  §  100.9  ("General"): 
Several  commenters  expressed 
confusion  as  to  the  reimbursement 
process.  Therefore,  the  FBI  has  amended 
this  section  to  clarify  the  requirement 
that  a  cooperative  agreement  must  be 
executed  prior  to  the  incurrence  of 
costs.  This  section  now  makes  clear  that 
reimbursement  is  subject  to:  (1)  the 
availability  of  funds;  (2)  the 
reasonableness  of  costs;  and  (3)  the 
execution  of  a  cooperative  agreement 
between  the  FBI  and  the  carrier.  Carriers 
are  in  no  way  obligated  to  expend  funds 
on  modifications  that  are  eligible  for 
reimbursement  under  sections  109(a), 
109(b)(2).  and  104(e)  prior  to  the 
execution  of  a  cooperative  agreement. 

2.  Proposed  §  100.10(a)  (Definition  of 
"allocable"):  One  commenter  pointed 
out  that  "allocable"  traditionally  means 
chargeable  to  one  or  more  cost 
objectives,  rather  than  to  two  or  more 
cost  objectives.  The  FBI  accepts  this 
comment  and  the  final  rule  is  modified 
accordingly.  In  addition,  for  the 
purposes  of  clarity,  the  FBI  has 
expanded  the  definition  to  include  the 
descriptive  phrase  "and  can  be 
distributed  to  them  in  reasonable 
proportion  to  the  benefits  received." 

3.  Proposed  §  100.10(e)  (Definition  of 
"directly  allocable  costs"):  One 
coounenter  pointed  out  that  "allocable" 
traditionally  means  chargeable  to  one  or 
more  cost  objectives,  rather  than  to  two 
or  more  cost  objectives;  therefore,  the 
definition  of  "directly  allocable  costs" 
should  reflect  this.  The  FBI  accepts  this 
comment  and  the  final  nde  is  modified 
accordingly.  In  addition,  for  the 
purposes  of  clarity,  the  FBI  has 
expanded  the  definition  to  include  the 
descriptive  phrase  "and  can  be 


distributed  to  them  in  reasonable 
proportion  to  the  benefits  received." 

4.  Proposed  §  lOO.lO(j)  and  (k) 
(Definitions  of  "plant  non-specific 
costs"  and  "plant  specific  costs"): 
Several  commenters  expressed  concern 
in  cormection  with  the  allowability  of 
plant  specific  and  plant  non-specific 
costs  in  proposed  §  110.11(b) 
("Allowable  costs";  Allowable  plant 
specific  costs)  and  proposed  §  100.15(c) 
("Disallowed  costs";  Plant  non-specific 
costs).  In  order  to  efiect  the  changes 
necessary  to  clarify  these  issues,  the  FBI 
has  removed  the  definitions  of  these 
terms  from  §  100.10,  Definitions,  and 
replaced  them  with  an  all  encompassing 
definition  of  "plant  costs."  The  specifics 
of  which  costs  are  allowed  and 
disallowed  with  regard  to  these  terms 
are  addressed  below  in  responses  12 
and  28. 

5.  Proposed  §  100.10  ("Definitions"): 
In  response  to  several  comments 
requesting  further  clarification  of  terms, 
the  following  definitions  have  been 
added  to  this  section  in  the  final  rule: 
cooperative  agreement;  direct 
supervision;  labor  costs;  network 
operations  costs;  and  provisioning 
costs.*  These  definitions  have  been 
inserted  in  the  appropriate  alphabetical 
order.  It  should  also  be  noted  that  the 
letter  designations  have  been  removed 
from  §  100.10,  IDefinitions.  of  the  final 
rule  at  the  suggestion  of  the  Federal 
Register. 

6.  Proposed  §100. 11  (a)(1) 
("Allowable  costs";  Pre  January  1, 1995 
modifications;  Plant  specific  costs):  In 
conformance  with  the  changes  to 
proposed  §  lOO.lO(k),  as  discussed 
above  in  response  4.  the  term  "plant 
specific  cosbs"  has  been  replaced  v^th 
the  term  "plant  costs." 

7.  Proposed  §  100.11(a)(1) 
("Allowable  costs";  Pre  January  1,  1995 
modifications;  General):  This  subsection 
establishes  the  allowabilify  of  all 
reasonable  plant  costs  directly 
associated  with  the  modifications 
performed  by  carriers  in  connection 
with  equipment,  facilities,  and  services 
installed  or  deployed  on  or  before 
January  1.  1995,  to  establish  the 
capabilities  necessary  to  comply  with 
section  103  of  GALEA,  until  the 
equipment,  focility,  or  service  is 
replaced  or  significanUy  upgraded  or 
otherwise  undergoes  major 
modifications.  Several  commenters 
asserted  that  the  January  1, 1995  cut-off 
date  for  reimbursable  modifications  was 


*  It  should  b«  noted  that  line  costs  asaociated  with 
delivety  of  intercepted  communicatioas  to  law 
enforcement  are  not  reimbursable  under  rAI  EA 
However,  it  is  antidpaled  that  the  delivery  costs 
•Mociated  with  interceptions  will  continue  to  be 
bonta  by  tfaa  reqi tasting  law  anforcamaot  i^aocy. 


inappropriate.  In  particular,  several 
commenters  from  the  wireless  industry 
noted  that  the  dynamic  nature  of  their 
industry  effectively,  and  unfairly, 
excluded  them  frtim  the  cost 
reimbursement  pool  under  this 
subsection. 

The  FBI  must  comply  with  GALEA, 
which  mandates  this  date  in  section 
109(a).  It  is,  therefore,  beyond  the  scope 
of  the  FBI's  authority  to  change  this 
date. 

8.  Proposed  §  100.11(a)(1) 
("Allowable  costs";  Pre  January  1,  1995 
modifications;  Significant  upgrade): 
This  subsection  establishes  the 
allowability  of  all  reasonable  plant  costs 
directiy  associated  with  the 
modifications  performed  by  carriers  in 
connection  with  equipment,  facitities, 
and  services  installed  or  deployed  on  or 
before  January  1, 1995,  to  establish  the 
capabilities  necessary  to  comply  with 
section  103  of  GALEA,  until  the 
equipment,  facility,  or  service  is 
replaced  or  significanUy  upgraded  or 
otherwise  undergoes  major 
modifications.  Half  of  the  commenters 
requested  that  the  FBI  define  the  phrase 
"replaced  or  significanUy  upgraded  or 
otherwise  undergoes  major 
modifications"  (hereafter  referred  to  as 
"significant  upgrade  or  major 
modification").  These  commenters 
pointed  out  that  eligibility  for 
reimbursement  is  dependent  upon  how 
the  FBI  interprets  "significant  upgrade 
or  major  modification." 

Given  the  dynamic  nature  of  the 
telecommunications  industry  and  the 
potential  impact  on  eligibility  for 
reimbursement,  the  FBI  acknowledges 
that  "significant  upgrade  and  major 
modification"  must  be  defined. 
However,  this  issue  affects  only  those 
carriers  who  have  made  modifications 
or  upgrades  to  their  equipment, 
facilities,  and/or  services  installed  or 
deployed  on  or  before  January  1,  1995. 
The  reimbursement  eligibility  of  any 
equipment,  facility,  or  service  which 
has  undergone  no  modification  or 
upgrade  since  January  1, 1995  is  not 
affected  by  this  definition.  In  addition, 
"significant  upgrade  or  major 
modification"  does  not  pertain  to  cases 
of  reimbursement  for  capabilify 
modifications  which  have  been  deemed 
not  reasonably  achievable  by  the  FCC 
under  GALEA  section  109(b)(2)  or  to 
reimbursement  for  capacity 
modifications  under  GALEA  section 
104(e).  Therefore,  given  that  many  of  the 
potential  reimbursement  scenarios 
allowed  by  GALEA,  and,  therefore,  by 
this  rule,- are  not  affected  by  the 
definition  of  "significant  upgrade  and 
major  modification,"  the  FBI  has 
elected,  as  noted  below,  to  handle  this 


issue  separately  in  order  to  expedite  the 
GALEA  implementation  process.  This 
decision  is  in  both  the  best  interests  of 
the  government  and  of  the  carriers  given 
that  GALEA  funds  are  now  available  to 
begin  the  reimbursement  effort.* 
Severing  the  "significant  upgrade  and 
major  modification"  issue  fr^m  this  rule 
for  separate  consideration  allows  the 
FBI  as  soon  as  possible  to  begin 
reimbursing  those  carriers  who  have 
made  no  modifications  or  upgrades 
since  January  1, 1995. 

On  November  19, 1996,  the  FBI 
published  an  Advanced  Notice  of 
Proposed  Rulemaking  (ANPRM)  in  the 
Federal  Register  (61  FR  58799),  which 
solicited  the  submission  of  potential 
definitions  of  "significant  upgrade  or 
major  modification"  fr^m  the 
telecommunications  industry  and  the 
general  public.  This  ANPRM  was  also 
sent  to  a  large  number  of  associations 
representing  the  interests  of  the  various 
telecommunications  carriers,  both 
wireline  and  wireless.  The  FBI  is 
currenUy  considering  the  comments 
received  and  anticipates  making  a 
determination  with  regard  to  this  issue 
in  the  near  future. 

9.  Proposed  §  100.11(a)(2) 
("Allowable  costs";  Post  January  1, 1995 
modifications;  Plant  specific  costs):  In 
conformance  with  the  changes  to 
proposed  §  lOO.lO(k),  as  discussed 
above  in  response  4,  the  term  "plant 
specific  costs"  has  been  replaced  with 
the  term  "plant  costs." 

10.  Proposed  §  100.11(a)(2) 
("Allowable  costs";  Post  January  1. 
1995,  modifications;  Additional 
reasonable  costs):  This  subsection 
establishes  the  allowabilify  of  the 
additional  reasonable  plant  costs 
direcUy  associated  with  making  the 
assistance  capabihfy  requirements 
fotmd  in  section  103  of  GALEA 
reasonably  achievable  with  respect  to 
equipment,  facilities,  or  services 
installed  or  deployed  after  January  1. 
1995.  in  accordance  with  the  procedures 
established  in  GALEA  section  109(b). 
Several  commenters  wanted  to  know 
how  the  FBI  piaimed  to  define 
"additional  reasonable  costs."  GALEA 
section  109(b)(1)  places  the 
responsibilify  of  determining  whether 
modifications  to  equipment,  facilities, 
and  services  installed  or  deployed  after 
January  1. 1995.  are  "reasonably 
achievable"  with  the  FOG,  which  will 
make  its  rulings  based  on  specific 
petitions  by  carriers.  At  its  most  basic 
level,  additional  reasonable  costs  means 
those  costs  which  are  above  and  beyond 
what  the  FGG  determines  to  be 


*  Public  Law  104-208.  Item  2S:  (16) 
"Talecnni mtinicationa  Canier  Compliance  Fund.' 


"reasonably  achievable"  in  each 
instance.  The  specifics  of  this  issue  fall 
within  the  purview  of  the  FGG's  GALEA 
implementation  responsibilities;  it 
would,  therefore,  be  inappropriate  for 
the  FBI  to  address  this  issue  further  in 
this  nde. 

11.  Proposed  §  100.11(aM3) 
("Allowable  costs";  Gapacify 
modifications;  Plant  specific  costs):  In 
conformance  with  the  changes  to 
proposed  §  lOO.lO(k),  as  discussed 
above  in  response  4,  the  term  "plant 
specific  costs"  has  been  replaced  with 
the  term  "plant  costs." 

12.  Proposed  §  100.11(b)  ("Allowable 
costs";  Allowable  plant  specific  costs): 
Several  commenters  expressed  concern 
over  the  use  of  plant  specific  and  plant 
non-specific  as  qualifiers  for 
allowability  for  reimbursement 
purposes  under  GALEA.  These 
commenters  pointed  out  that  there 
could  be  certain  plant  non-specific  costs 
which  coidd  be  ^lowable. 

Tlie  FBI  is  persuaded  by  these 
arguments  and  has  amended  the  final 
rule  as  follows. 

First,  the  FBI  has  removed  the 
definitions  of  plant  specific  and  plant 
non-specific  costs  from  §  100.10, 
Definitions,  and  has  replaced  them  with 
an  all-encompassing  definition  of  "plant 
costs."  Second,  the  FBI  has  amended 
§  100.11(b)  to  reflect  allowable  plant 
costs,  whether  plant  specific  or  plant 
non-specific.  Third,  the  FBI  has 
amended  §  100.15(c)  to  reflect 
disallowed  plant  costs,  whether  plant 
specific  or  plant  non-specific. 

13.  Proposed  §  100.11(b)(2) 
("Allowable  costs";  Allowable  plant 
specific  costs;  first-Une  supervision): 
One  comment  was  received  from  a  small 
wireless  carrier  which  expressed 
concern  over  the  nature  and  definition 
of  "first-line  supervision."  This 
commenter  interpreted  this  subsection 
as  excluding  from  eligibilify  for 
reimbursement  the  work  of  some 
individuals  who.  of  necessify,  perform 
many  different  fiuictions  in  a  small 
business.  The  FBI  has  replaced  this  term 
with  "direct  supervision"  and  has 
provided  a  definition  of  "direct 
supervision"  in  §  100.10  of  the  final  rule 
to  clarify  this  issue. 

The  FBI  also  wishes  to  note  that,  for 
the  purposes  of  reimbursement,  it  is  not 
job  title  which  matters,  but  rather  the 
nature  of  the  work  performed. 
Therefore,  if  the  Chief  Executive  Officer 
(GEO)  of  a  company  also  happens  to  be 
the  engineer  responsible  for  network 
engineering,  the  time  that  individual 
spends  coordinating  the  integration  of 
the  GALEA  compliant  solution  into  the 
network  will  be  reimbiusable.  while  the 
time  spent  managing  Uie  general 


business  affairs  of  the  company  vrill  not 
be  reimbursable. 

14.  Proposed  §  100.11(c)  ("Allowable 
costs";  Incremental  costs):  Both 
GALEA  ^  and  the  proposed  rule 
establish  that  "[i]n  the  case  of  any 
modification  that  may  be  used  for  any 
purpose  other  than  lawfully  authorized 
electronic  surveillance  by  a  government 
law  enforcement  agency, .  .  .  only  the 
incremental  cost  of  making  the 
modification  suitable  for  such  law 
enforcement  purposes"  is  recoverable. 
Some  commenters  wished  to  know  the 
methodology  the  FBI  intends  to  use  to 
determine  (1)  whether  a  modification 
could  be  used  for  any  other  purpose; 
and  (2)  the  nature  and  amount  of  these 
"incremental  costs." 

The  determination  of  whether  or  not 
a  modification  coidd  be  used  for  any 
purpose  other  than  lawfully  authorized 
electronic  surveillance  by  a  government 
law  enforcement  agency  is  outside  the 
scope  of  this  accounting  rule. 

In  the  case  of  siny  modification  that 
may  be  used  for  any  purpose  other  than 
lawfully  authorized  electronic 
surveillance  by  a  government  law 
enforcement  agency,  the  carrier  may 
only  recover  the  incremental  cost  of 
making  the  modification  suitable  for 
such  law  enforcement  purposes.  With 
regard  to  the  determination  of  the  nature 
and  amount  of  the  "incremental  costs," 
this  determination  will  be  dependent  on 
the  nature  of  the  proposed  solution. 
Therefore,  the  nature  and  amount  of  any 
"incremental  costs"  will  be  identified 
and  proposed  by  specific  carriers  as  part 
of  specific  cooperative  agreements. 

15.  Proposed  §  lOail(d)  ("Allowable 
costs"):  In  the  proposed  rule,  "direct 
cost"  was  used  interchangeably  with 
"direcUy  assignable  cost"  which  could 
potentially  create  confusion.  Therefore, 
in  order  to  maintain  consistency  within 
the  document  and  to  clarify  the  original 
intent  of  this  subsection,  "direct  and 
direcUy  allocable  costs"  has  been 
amended  to  read  "direcUy  assignable 
and  direcUy  allocable  costs." 

16.  Proposed  §  100.12  ("Reasonable 
costs";  General):  In  this  section,  the  FBI 
has  set  forth  the  guidelines  for 
determining  whether  a  cost  is 
reasonable  for  reimbursement  purposes. 
Several  commenters  requested  that  the 
FBI  clarify  how  the  "reasonableness"  of 
costs  will  be  determined  for  the 
purposes  of  reimbursement.  While  the 
giudelines  set  forth  in  §  100.12  may 
seem  somewhat  vague  and  subjective,  it 
must  be  noted  that  they  are  consistent 
with  the  standard  guidelines  used  in 


•§109(eK2KB) 
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govenunent  contracting/  It  is  not  the 
Government's  intent  to  "second  guess" 
the  carrier's  judgement:  the  Covemment 
simply  requires  that  the  carrier's 
decisions  involve  the  use  of  reasonable 
and  prudent  judgement.  Stated  another 
way,  all  the  Government  requires  is  that 
the  carrier  treat  the  taxpayers'  money 
with  the  same  prudence  and  care  the 
carrier  would  apply  to  its  own  corporate 
funds.  Therefore,  no  change  has  been 
made  in  the  final  rule. 

17.  Proposed  §  100.12(aKl)  and  (aH2] 
("Reasonable  costs";  Presumption  of 
reasonableness  and  burden  of  proof): 
These  subsections  estabUsh  that  no 
presumption  of  reasonableness  is 
attached  to  the  incurrence  of  costs  by  a 
carrier  and  that  the  burden  of  proof  that 
a  cost  is  reasonable  for  the  purposes  of 
GALEA  reimbursement  rests  with  the 
carrier.  Some  carriers  objected  to  these 
requirements,  arguing  that  the  burden  of 
proof  that  a  cost  was  not  reasonable 
ought  to  rest  with  the  Government. 
These  subsections  follow  standard 
Government  cost  principles."  Therefore, 
no  change  has  been  made  in  the  final 
rule. 

For  purposes  of  clarity,  however,  it 
must  be  noted  that  the  FBI  is  not 
requiring  that  supplementary 
documentation  necessary  to  meet  the 
burden  of  proof  be  submitted  with  the 
initial  cost  estimate  or  request  for 
payment:  those  submissions  require 
only  the  level  of  supporting 
docimientation  outlined  in  §  100.16  and 
§  100.17  of  the  final  rule.  It  is  only  when 
a  review  of  these  submissions  results  in 
a  question  regarding  a  sp>ecific  cost  that 
the  carrier  will  be  required  to  meet  the 
burden  of  proof  with  appropriate 
supporting  documentation. 

In  addition,  the  natiire  and  extent  of 
the  supporting  documentation  which 
might  be  required  will  be  addressed 
during  the  cooperative  agreement 
process  to  allow  flexibility  (1)  for  the 
various  accounting  systems  in  use 
throughout  the  industry  and  (2)  for  the 
special  needs  of  small  entities  as 
discussed  in  the  Final  Regulatory 
Flexibility  Analysis  below. 

18.  Proposed  §  100.13(a)(3)  ("Directly 
assignable  costs";  Burden  of  proof):  This 
sul)section  establishes  that  the  burden  of 
proof  that  a  cost  is  directly  assignable  to 
the  GALEA  implementation  effort  rests 
with  the  carrier.  Some  carriers  objected 


'  Se«.  for  axampia.  the  Pedoral  Acquisiboo 
Ragulatioo  (FAR)  31.201-3  for  procurement 
cootracts  and  OMB  Circulars  A-122.  "CoM 
Principles  for  Nonprofil  Organizations"  and  A-21. 
"Principles  for  Determining  Costs  Applicable  to 
Cmits.  Cooperative  Agreements,  and  Otliar 
AgraaoMnts  with  Educational  Institution*"  (or 
gnoits  and  cooperative  agreements. 

■See  FAR  31.201-3  for  procuxement  conlracU. 


to  these  requirements,  arguing  that  the 
burden  of  proof  that  a  cost  was  not 
directly  assignable  to  the  GALEA 
implementation  effort  ought  to  rest  with 
the  Government.  This  subsection 
follows  standard  Government  cost 
principles.^  Therefore,  no  change  has 
been  made  in  the  final  rule. 

For  purposes  of  clarity,  however,  it 
must  be  noted  that  the  FBI  is  not 
requiring  that  supplementary 
documentation  necessary  to  meet  the 
burden  of  proof  be  submitted  with  the 
initial  cost  estimate  or  request  for 
payment:  those  submissions  require 
only  the  level  of  supporting 
documentation  outlined  in  §  100.16  and 
§  100.17  of  the  final  rule.  It  is  only  when 
a  review  of  these  submissions  results  in 
a  question  regarding  a  specific  cost  that 
the  carrier  will  be  required  to  meet  the 
burden  of  proof  with  appropriate 
supporting  documentation. 

In  addition,  the  nature  and  extent  of 
the  supporting  documentation  which 
might  be  required  will  be  addressed 
during  the  cooperative  agreement 
process  to  allow  flexibility  (1)  for  the 
various  accounting  systems  in  use 
throughout  the  industry  and  (2)  for  the 
special  needs  of  small  entities  as 
discussed  in  the  Final  Regulatory 
Flexibility  Analysis  below. 

19.  Proposed  §  100.13(b)  ("Directly 
assignable  costs";  Minor  dollar 
amoimts):  The  FBI  has  stricken  the 
reference  to  minor  dollar  amoimts  in 
this  subsection  as  unnecessary. 

20.  Proposed  §  100.13  ("Directly 
allocable  costs";  General):  This  section 
sets  forth  the  requirements  for  treating 
costs  as  directly  allocable  costs  for  the 
purposes  of  the  GALEA  reimbursement 
process.  One  commenter  argued  that  the 
definition  of  and  requirements  for 
"directly  allocable  costs"  are  largely 
meaningless  in  that  they  appear  to  be 
inconsistent  with  the  FAR.  The  FBI  has, 
as  noted  above,  amended  the  definition 
of  "directly  allocable  costs"  in  proposed 
§  100.10(e)  in  the  final  rule.  In  addition 
to  this  emendation,  the  FBI  wishes  to 
point  out  that  it  is  not  possible  for  this 
rule  to  be  completely  consistent  with 
the  FAR  because  GALEA  specifically 
disallows  costs  which  the  FAR  treats  as 
allowable.  Furthermore,  the  treatment  of 
"directly  allocable  costs"  is  the  direct 
result  of  the  FBI's  intent  to  allow 
carriers  to  use  their  existing  accounting 
systems  to  comply  with  these  rules. 
Therefore,  no  change  has  been  made  in 
the  final  rule. 

21.  Proposed  §  100.14(b)  ( 'Directly 
allocable  costs";  Burden  of  proof):  This 
subsection  establishes  that  burden  of 
proof  that  a  cost  is  directly  allocable  (as 


defined  in  this  rule)  to  the  GALEA 
implementation  effort  rests  with  the 
carrier.  Some  carriers  objected  to  these 
requirements,  arguing  that  the  burden  of 
proof  that  a  cost  was  not  directly 
allocable  to  the  GALEA  implementation 
effort  ought  to  rest  with  the 
Government.  This  subsection  follows 
standard  Government  cost  principles.^" 
Therefore,  no  change  has  been  made  in 
the  final  rule. 

For  purposes  of  clarity,  however,  it 
must  be  noted  that  the  FBI  is  not 
requiring  that  supplementary 
documentation  necessary  to  meet  the 
burden  of  proof  be  submitted  with  the 
initial  cost  estimate  or  request  for 
payment;  those  submissions  require 
only  the  level  of  supporting 
documentation  outlined  in  §  100.16  and 
§  100.17  of  the  final  rule.  It  is  only  when 
a  review  of  these  submissions  results  in 
a  question  regarding  specific  cost  that 
the  carrier  will  be  required  to  meet  the 
burden  of  proof  with  appropriate 
supporting  documentation. 

In  addition,  the  nature  and  extent  of 
the  supporting  documentation  which 
might  be  required  will  be  addressed 
during  the  cooperative  agreement 
process  to  allow  flexibility  (1)  for  the 
various  accounting  systems  in  use 
throughout  the  industry  and  (2)  for  the 
special  needs  of  small  entities  as 
discussed  in  the  Final  Regulatory 
Flexibility  Analysis  below. 

22.  Proposed  §  100.14(d)(4)  ("Directly 
allocable  costs";  Distribution  base): 
Some  commenters  objected  to  this 
subsection  because  they  interpreted  it  to 
mean  that  the  FBI  was  reserving  the 
right  to  approve  or  disapprove  of  each 
carrier's  entire  cost  accoimting  system 
based  on  the  phrase  "has  been  accepted 
by  the  FBI."  This  was  never  the  intent 
of  the  proposed  rule,  nor  is  it  the  intent 
of  the  final  rule.  The  FBI  intended  to 
ensure  the  following:  (1)  that  the  base 
for  distributing  allocable  costs  is 
definitized  in  the  cooperative  agreement 
between  the  carrier  and  the  FBI  and  (2) 
that  the  carrier  makes  no  significant 
changes  [i.e.  changes  which  will  affect 
the  level  of  reimbursement  from  the 
government)  to  this  distribution  base 
once  it  has  been  agreed  to  without  the 
written  approval  of  the  FBI.  Given  the 
apparent  misinterpretation  on  the  part 
of  some  of  the  commenters.  the  FBI  has 
amended  the  final  rule  to  more  clearly 
reflect  this  intent. 

23.  Proposed  §  100.14(d)(5)(i) 
("Directly  allocable  costs";  Allocation 
methodology;  cost  patterns):  One 
commenter  asked  whether  this 
subsection  required  that  carriers  submit 
to  the  FBI  evidence  of  how  the  carrier 


•Id. 


■"See  FAR  31.201-3  for  pnxnirsment  contracU. 


allocated  common  costs  on  other 
pro)ects  as  a  mechanism  for  checking 
the  appropriateness  of  the  proposed 
allocation  methodology  for  GALEA 
reimbursement.  The  FBI  is  not  requiring 
submission  of  such  evidence;  however, 
such  evidence  could  be  used  as  an 
example  of  the  carrier's  typical  practices 
if  a  question  regarding  the  allocation 
methodology  arose. 

24.  Proposed  §  100.14(d)(5)(iii) 
("Directly  allocable  costs";  Allocation 
methodology;  site-specific  records):  One 
commenter  asserted  that  the 
requirement  of  this  subsection  that 
carriers  mwintnin  GALEA-specific 
records  supporting  cost  allocations  that 
are  site-specific  would  be  burdensome 
to  carriers  with  multiple  switches 
requiring  GALEA  modifications. 

Given  that  GALEA  restricts 
reimbursement  to  directly  assotnated 
costs  only,  it  will  be  necessary  for 
carriers  to  maintain  GALEA-specific 
records.  As  these  records  will,  of 
necessity,  need  to  indicate  work  done 
on  specific  equipment,  facilities,  and 
services,  there  is  no  apparent  means  of 
relieving  carriers  of  the  requirement  to 
maintain  site-specific  records. 
Therefore,  no  change  has  been  made  in 
the  final  rule. 

25.  Proposed  §  100.14(d)(6)  ("Directly 
allocable  costs";  Base  periods):  One 
commenter  asserted  that  it  did  not  use 
"base  periods"  for  allocating  allocable 
costs.  However,  whether  this 
commenter  calls  it  a  "base  period"  or 
not.  the  commenter  does  use  a  fiscal 
year  for  financial  reporting  purposes. 
Therefore,  in  the  case  of  this 
commenter.  the  "base  period"  could  be 
the  fiscal  year.  The  FBI  crafted  these 
rules  to  allow  the  carriers  as  much 
flexibility  as  possible  in  reporting 
requirements  in  order  to  minimiTm  the 
burden  imposed  upon  them.  Hence,  the 
exact  definition  of  the  "base  period"  is 
left  up  to  each  carrier. 

26.  Proposed  §  100.15  ("Disallowed 
costs";  General):  Many  commenters 
(Questioned  the  restrictions  set  forth  in 
this  section.  All  commenters  addressing 
the  issue  had  specific  tjrpes  of  costs 
which  they  believed  should  not  be 
disallowed.  Of  these,  most  could  be 
subsumed  into  the  areas  of  General  and 
Administrative  (GftA)  costs  and  Plant 
Non-Specific  costs,  which  are  addressed 
below,  hi  general,  the  FBI  wishes  to 
point  out  that  it  is  the  authority  to 
expend  funds  found  in  GALEA  which 
limits  reimburs^le  costs  to  directly 
associated  costs.  The  FBI  would  be  in 
direct  violation  of  law  if  it  were  to  allow 
costs  which  are,  either  expressly  or 
implicitly,  disallowed  by  GALEA. 
Therefore,  other  than  as  discussed  in 
response  28,  below,  with  regard  to  the 


clarification  as  to  the  definitions  of 
plant  specific  and  plant  non-specific 
costs,  no  costs  disallowed  in  the 
proposed  rule  have  been  removed  from 
this  section  in  the  final  rule. 

27.  Proposed  §  100.15(a)  ("Disallowed 
costs";  G&A  costs):  G&A  costs  are  costs 
which  are  normally  considered  indirect 
(i.e.  not  directly  associated  with  final 
cost  objectives).  The  FBI  cannot 
disburse  funds  to  a  carrier  under 
GALEA  flor  costs  that  the  carrier  would 
have  incurred  (e.g.  external  relations 
and  inlcwmation  management  costs)  had 
GALEA  not  been  enacted.  However,  the 
FBI  recognizes  that  certain  GALEA- 
specific  expenses,  which  might 
normally  be  considered  GftA  costs,  may, 
in  accortlance  with  §  100.11  of  these 
rules,  be  charged  directly  to  the  GALEA 
implementation  effort.  Section  100.15, 
Directly  Allocable  Gosts,  was  written  in 
order  to  provide  the  carriers  with  the 
ability  to  recover  these  costs. 

28.  Proposed  §  100.15(c)  ("Disallowed 
costs":  Plant  non-specific  costs):  Several 
commenters  expressed  concern  over  the 
use  of  plant  specific  and  plant  non- 
specific as  qualifiers  for  allowability  for 
reimbursement  purposes  under  GALEA. 
These  commenters  pointed  out  that 
there  could  be  certain  plant  non-specific 
costs  which  would  be  allowable.  The 
FBI  is  persuaded  by  these  arguments 
and  has  amended  the  final  rule  as 
follows: 

First,  the  FBI  has  removed  the 
definitions  of  plant  specific  and  plant 
non-specific  costs  from  §  100.10. 
Definitions,  and  has  replaced  them  with 
an  all-encompassing  definition  of 
"plants  costs."  Second,  the  FBI  has 
amended  §  100.11(b)  to  reflect  allowable 
plants  costs,  whethn  plant  specific  or 
plant  non-specific.  Third,  the  FBI  has 
amended  §  100.15(c)  to  reflect 
disallowed  plant  costs,  whether  plant 
specific  or  plant  non-specific. 

29.  Final  §  100.15(f)  ("Additional 
costs";  Agreed  upon):  The  FBI  has.  for 
the  piuposes  of  clarity,  changed  "agreed 
upon"  to  "agreed  to  l^  the  government 
and  the  carrier." 

30.  Final  §  100.15(h),  formerly  part  of 
Proposed  §  100.20  ('THsallowed  costs"; 
Accounting  provisions):  Some 
commenters  asserted  that  Proposed 

$  100.20,  Accounting  for  Unallowable 
Gosts,  was  unnecessary  and  burdensome 
because  carriers  must  fully  account  for 
and  document  allowable  expenses. 

The  original  intent  of  Proposed 
§  100.20  was  to  ensure  that,  should  a 
carrier's  accounting  system  require  that 
unallowable  costs  be  used  in  any  way  to 
calculate  the  nature  and  amount  of 
allowable  costs  (i.e.  to  determine  the 
level  of  allocable  costs),  the  unallowable 
costs  were  acciuately  identified  as  such. 


and  were  propo'ly  removed  from  the 
calculation  of  the  reimbursement 
amount  However,  the  FBI 
acknowledges  that  this  section  appealed 
confusing  and  that  it  could  be 
streamlined.  Therefore.  Proposed 
§  100.20.  Accounting  for  Unallowable 
Costs,  has  been  deleted  and  the 
necessary  elements  have  been  added  as 
new  subsection  (h)  to  Final  §  100.15, 
Disallowed  Gosts. 

,   31.  Proposed  §100.16  and  §100.17 
("Gost  estimate  submission"  and 
"Request  for  payment";  General):  Many 
commenters  stated  that  the  reporting 
requirements  of  these  sections  are 
unnecessarily  dupficative  of  each  other 
and  generally  require  too  much  detail. 

Any  expenditure  of  GALEA  funds 
must  meet  minimal  recordkeeping 
requirements  and  must  be  auditable  by 
the  Inspector  General  of  the  Department 
of  Justice  and  the  Comptroller  General 
of  the  United  States."  The  rule  defines 
the  minimum  amount  of  financial  data 
and  supporting  documentation  that  the 
FBI  must  retain  if  it  is  to  reimburse 
carriers.  The  FBI  has  required  the  least 
burdensome  reporting  level  possible 
which  still  allows  it  to  meet  its  fiscal 
accountability  requirements. 

However,  the  FBI  has  also  learned 
frx>m  the  comments  received  that  certain 
aspects  of  these  sections  describing  the 
requirements  could  benefit  from  further 
explanation  and  some  emendation  for 
the  purposes  of  clarity  with  regard  to 
the  level  of  detail  required  to  be 
submitted.  These  explanations  and 
emendations  are  addressed  by 
subsection  below. 

As  for  the  perceived  dupUcativeness 
of  §  100.16  and  §  100.17,  the 
commenters  appear  to  have  been 
confused  by  the  cooperative  agreement 
process,  an  explanation  of  which 
appears  above  in  Section  B. 
Establishment  of  Gost  Recovery  Rules 
and  Procedures,  subheading 
"Cooperative  Agreement  Process."  In 
addition  to  the  explanation  of  the 
cooperative  agreement  process  above, 
the  FBI  presents  the  following 
additioiial  clarification.  Estimates  are 
needed  because  the  FBI  must  have  a 
clear  idee  of  how  much  each  proposed 
modification  is  expected  to  cost  so  that 
it  may  weigh  the  proposed  costs  of  each 
modification  against  the  anticipated 


"  31  U.S.C  712  authorizes  the  Comptroller 
Gooanl  to  investigate  all  matters  related  to  the 
receipt,  diabunement,  and  use  of  public  money.  47 
U.S.C  1010(b)  (as  amended  by  Public  Law  104-316) 
requires  the  Inspector  General  of  the  Department  of 
Juatica  to  report  to  Congress  on  the  "raaaomabtenaaa 
and  coat-efi^ctiveness  of  the  payments  made  by  the 
Attorney  General  to  telecommunications  carriers  for 
modificatioos  necessary  to  ensure  compliance  with 
(GALEA]." 
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benefits  to  the  pubic  safety.'^  Clearly, 
the  FBI  must  require  that  carriers  submit 
sufficient  information  for  co8t-l)enefit 
analyses  to  be  performed.  Furthermore, 
GALEA  specifically  requires  that  the 
cost  recovery  regulations  prescribed 
must  "seek  to  minimize  the  cost  to  the 
Federal  Government.  .  .  ."  "  The  FBI 
must,  therefore,  be  able  to  determine 
that  the  solution  proposed  and  its 
associated  costs  are  appropriate  and 
reasonable  prior  to  entering  into 
cooperative  agreements  for 
reimbursement  with  carriers. 

The  need  for  supporting 
documentation  at  the  request  for 
payment  stage  is  required  by  GALEA. 
While  the  FBI  does  not  anticipate  any 
intentional  fraud,  honest  mistakes  are 
sometimes  made  and  the  FBI  is  required 
to  ensure  that  the  Federal  Government 
does  not  inappropriately  expend 
taxpayer  fundis  on  disallowed  costs. 

In  addition,  the  similarities  between 
the  cost  estimate  and  the  request  for 
payment  remarked  upon  by  several 
commenters  are  intended  to  simplify  the 
reporting  and  recordkeeping  done  by 
carriers  and  will  help  ensure  that  the 
request  for  payment  can  adequately  be 
correlated  to  the  cost  estimate  for  review 
purposes. 

32.  Proposed  §  100.16  and  §  100.17 
("Gost  estimate  submissions"  and 
"Request  for  payment";  General; 
Wireless  Carrier  Concerns):  Comments 
were  received  from  representatives  of 
the  wireless  industry  which  expressed 
concern  that  the  reporting  requirements 
of  §  100.16,  Gost  Estimate  Submission, 
and  §  100.17,  Request  for  Payment,  are 
too  burdensome  for  wireless  providers 
because  their  accounting  systems  are 
not  equipped  to  generate  the  level  of 
detail  wireline  providers'  systems  are. 

As  long  as  such  carriers  are  using 
accounting  systems  which  generate 
financial  statements  which  are  in 
accordance  with  generally  accepted 
accounting  principles,  the  final  rule  will 
allow  wireless  providers  to  use  their 
current  accounting  systems  to  meet 
these  reporting  requirements. 

33.  Proposed  §  100.16  and  §  100.17 
("Cost  estimate  submission"  and 
"Request  for  payment";  General;  Small 
Business  Concerns):  Several 
commenters,  either  classified  as  small 
businesses  for  regulatory  purposes  or 
representing  the  interests  of  such  small 
businesses,  expressed  concern  that  the 
reporting  requirements  of  these  sections 
would  place  an  undue  buidm  on  small 


"GALEA  i  109(c)  (latM  that  *mM  AttoriMy 
General  ihall  allocate  funds  appropriated  to  carry 
out  this  title  in  accordance  with  law  enforcement 
priorities  determined  by  the  Attorney  General." 

"GALEA  §109(eX2) 


businesses.  While  this  issue  is 
addressed  at  length  in  the  Final 
Regulatory  Flexibility  Analysis  below,  a 
brief  discussion  is  merited  here.  The 
reporting  requirements  of  these  sections 
are  fiexible  enough  to  allow  small 
carriers  to  submit  cost  estimates  and 
requests  for  payment  from  the  level  of 
detail  available  to  their  existing 
accoiuiting  systems.  As  stated  above  in 
comment  response  17,  and  as  will  be 
made  clear  by  the  responses  to  specific 
comments  which  follow,  the  FBI  only 
requires  the  submission  of  supporting 
data  if  a  question  arises  regarding 
specific  items.  In  addition,  a  Small 
Business  Compliance  Guide,  as  required 
by  Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  (Title  11  of  Public  Law 
104-121)  will  be  forthcoming  bom  the 
FBI.  This  Guide,  which  will  be  tailored 
to  the  needs  of  small  businesses,  will 
provide  detailed  instructions  for 
complying  with  all  aspects  of  this  final 
rule.  The  FBI  has  consulted  with  the 
Office  of  Advocacy  of  the  Small 
Business  Administration  (SBA)  and  the 
Office  of  Communications  Business 
Opportunities  at  the  FCC  regarding  this 
final  rule  and  is  committed  to  imposing 
the  least  regulatory  burden  possible  on 
small  businesses  and  assisting  them  in 
achieving  GALEA-compliance  with 
respect  to  this  rule. 

34.  Proposed  §  100.16(c)  ("Cost 
estimate  submission";  Higher  authorify): 
A  few  conunenters  pointed  out  that  the 
reference  to  a  "higher  authority"  was 
ambiguous.  The  FBI  accepts  this 
comment  and  has  amended  the  final 
rule  accordingly. 

35.  Proposed  §  100.16(d)(1)  ("Cost 
estimate  submission";  Supporting 
documentation):  Several  commenters 
were  concerned  about  the  required 
submission  of  what  they  perceived  as  an 
extremely  high  level  of  supporting 
documentation  of  §  100.16(d)(1).  The 
FBI  accepts  this  comment  and  has,  for 
the  purposes  of  clarity,  removed  the 
descriptive  phrase  "adequately  cross- 
referenced,  suitable  for  detailed 
analysis"  trom  this  subsection. 

36.  Proposed  §  100.16(d)(2)  ("Cost 
estimate  submission";  Cost  element 
breakdoMm):  One  conunenter  was 
concerned  that  this  subsection's 
inclusion  of  the  phrase  "and  must 
reflect  any  specific  requirements 
established  by  the  FBI"  gave  the  FBI  too 
much  latitude  in  requiring  additional 
dociunentation  submission.  While  this 
was  not  the  intent  of  this  phrase,  the  FBI 
accepts  that  it  could  be  read  in  such  a 
maimer  and  has,  therefore,  stricken  it 
from  the  final  rule. 

37.  Proposed  §  100.16(d)(5)(iii)  ("Cost 
estimate  submission":  "Allocable  direct 


costs"):  A  few  commenters  found  the 
phrase  "showing  trends  and  budgetary 
data"  both  burdensome  and  requiring 
fiulher  explanation.  In  the  interests  of 
minimizing  the  reporting  burden  on 
carriers  and  clarifying  the  requirements, 
the  FBI  has  streamlined  this  subsection 
by  removing  this  phrase  and  deleting 
the  requirement  to  "indicate  the  rates 
used  and  provide  an  appropriate 
explanation." 

38.  Proposed  §  100.16(e)(1)  ("Gost 
estimate  submission";  Judgmental 
foctors):  One  commenter  requested 
clarification  of  the  term  "judgmental 
factors."  The  FBI  has  amended  the  final 
rule  to  include  an  example  of  such 
judgmental  factors  in  the  text  of  this 
subjection. 

39.  Proposed  §  100.16(f)  ( 'Cost 
estimate  submission";  Continuous 
submission  of  cost  data):  A  fisw 
commenters  interpreted  this 
subsection's  requirement  that  cost  data 
he  submitted  as  it  becomes  available  up 
until  the  time  of  final  reimbursement  as 
requiring  a  continuous  submission  of 
data.  This  was  not  the  FBI's  intent; 
rather,  the  FBI  sought  to  ensure  that,  in 
the  event  that  information  significantly 
afi^ecting  the  cost  estimate  should 
become  available,  the  carrier  would 
provide  that  information  to  the  FBI. 
However,  the  FBI  has  determined  that 
this  requirement  is  met  by  §  100.17(d)(2) 
of  the  final  rule  and  has,  therefore, 
amended  Proposed  §  100.16(d)(2) 
accordingly. 

40.  Proposed  §  100.17(b)(1)  ("Request 
for  Payment";  Supporting 
documentation):  Several  commenters 
were  concerned  about  the  required 
submission  of  what  they  perceived  as  an 
extremely  high  level  of  supporting 
documentation  in  §  100.17(b)(1).  The 
FBI  accepts  this  comment  and  has,  for 
the  purposes  of  clarity,  removed  the 
descriptive  phrase  "adequately  cross- 
referenced,  suitable  for  detailed 
analysis"  from  this  subsection. 

41.  Proposed  §  100.17(b)(2)  ("Request 
for  Payment";  Cost  element  breakdown): 
One  conunenter  was  concerned  that  this 
subsection's  inclusion  of  the  phrase 
"and  must  reflect  any  specific 
requirements  established  by  the  FBI" 
gave  the  FBI  too  much  latitude  in 
requiring  additional  dociunentation 
submission.  While  this  was  not  the 
intent  of  this  phrase,  the  FBI  accepts 
that  it  could  be  read  in  such  a  manner 
and  has,  therefore,  stricken  it  from  the 
final  nde. 

42.  Proposed  §  100.17(c)  ("Request  for 
Payment";  Forward  costing  factors):  The 
FBI  has  stricken  the  raCarance  to  forward 
costing  factors  in  this  subsection  as 
tuinecessary. 


43.  Proposed  §  100.17(c)(2)  ("Request 
for  Payment";  Direct  labor):  A  few 
commenters  found  this  subsection  to  be 
confusing  and  requiring  a  potentially 
overburdensome  submission  of 
documentation.  The  FBI  has 
streamhned  this  subsection  and 
clarified  its  document  submission 
requirements  such  that  they  impose  the 
least  burden  possible.  Specifically,  the 
FBI  has  added  the  phrase  "have 
available  for  audit  in  accordance  with 

§  100.18"  to  the  text  to  better  define  the 
documentation  requirements.  This 
phrase  has  also  been  added  to  Proposed 
subsections  100.17(c)  (3),  (4),  and  (5)  for 
the  same  purpose. 

44.  Proposed  §  100.17(d)(1)  ("Request 
for  Payment";  Specific  identification  of 
cost  data):  The  FBI  has  amended  this 
subsection  to  clarify  the  phrase  "by 
specific  identification." 

45.  Proposed  §  100.17(d)(2)  ("Request 
for  Payment";  Continuous  submission  of 
cost  data):  A  few  commenters 
interpreted  this  subsection's 
requirement  that  cost  data  be  submitted 
as  it  becomes  available  up  until  the  time 
of  final  reimbursement  as  requiring  a 
continuous  submission  of  data.  This 
was  not  the  FBI's  intent;  rather,  the  FBI 
sought  to  ensure  that,  in  the  event  that 
information  significantiy  affecting  the 
cost  estimate  should  become  available, 
that  the  carrier  would  provide  that 
information  to  the  FBI.  This  subsection 
has  been  amended  to  better  reflect  that 
intent. 

46.  Proposed  §  100.17(e)  ("Request  for 
Payment";  Index):  The  FBI  has 
streandined  this  subsection  to  minimize 
the  indexing  remiirements. 

47.  Proposed  §  100.18  ("Audit": 
General):  One  commenter  questioned 
the  FBI's  right  to  audit  with  regard  to 
GALEA  reimbiusements.  The  right  to 
audit  is  implicit  in  a  federal  agency's 
stewardship  responsibilities  with 
respect  to  the  disbursement  of  taxpayer 
funds.  Furthermore,  conducting  audits 
of  GALEA  reimbursements  is  an 
important  and  integral  part  of  the  FBI's 
internal  financial  controls,  which  are 
required  under  31  U.S.C  Subtitle  m, 
Financial  Management 

48.  Proposed  §  100.18  ("Audit": 
Attorney-Client  Privileged  Material  and 
Attorney  Work  Product):  Two 
commenters  seemed  to  interpret  this 
section  as  granting  the  FBI  the  right  to 
examine  attorney-client  privileged 
material  and  attorney  work  product 
during  the  normal  course  of  an  audit 
This  is  not  the  FBI's  intent  Audit 
materials  do  not  include  privileged 
communications  or  work  product  as 
protected  by  law.  It  must  be  noted, 
however,  that  the  burden  proving  that 
the  commiuiication  or  material  is 


privileged  is  on  the  party  claiming  the 
privilege.'* 

49.  Proposed  §  100.18(d)  ("Audit": 
"Availabilify";  Reasonable  availabilify): 
A  few  commenters  found  the 
requirement  that  a  carrier  "shall  make 
available  at  its  office  at  all  reasonable 
times  the  cost  and  support  material 
described  herein,  for  examination, 
audit,  or  reproduction  ..."  to  be 
burdensome  given  that  many  carriers 
store  such  information  oQsite.  These 
commenters  interpreted  this  subsection 
as  requiring  carrier  to  store  such 
information  on-site,  thereby  requiring 
them  to  alter  their  existing  record 
keeping  regimes. 

Ine  FBI  agrees  that  requiring  carriers 
to  store  such  records  on-site  would  be 
burdensome;  however,  this  was  not  the 
intent  of  Proposed  §  100.18(d).  The 
pivotal  phrase  here  is  "at  all  reasonable 
times."  Given  the  wide  range  of 
accounting  and  record  keeping  methods 
in  use  in  the  telecommunications 
industry,  the  FBI  recognizes  that 
"reasonable"  might  be  24  hours  for  one 
carrier  or  3-5  business  days  for  another 
carrier.  Therefore,  to  meet  the  specific 
needs  of  individual  carriers,  a 
"reasonable"  time  frame  will  be  defined 
as  part  of  the  cooperative  agreement 
entered  into  with  each  carrier. 

50.  Proposed  §  100.18(d)  ("Audit": 
"AvaiiabUity";  Record  retention): 
Several  conunenters  asserted  that  the 
five  (5)  year  record  retention 
requirement  was  too  long  and 
inconsistent  with  other  federal 
regulatory  record  retention 
requirements.  In  the  interest  of 
minimiring  the  regulatory  burden  on 
private  industry,  the  FBI  accepts  this 
comment  The  record  retention  period 
in  the  final  rule  is  amended  to  three  (3) 
years. 

51.  Proposed  §  100.19  ("Reduction  for 
defective  cost  data"):  A  few  commenten 
expressed  concern  that  this  section 
could  be  interpreted  as  a  penalty  clause. 
This  was  not  Uie  FBrs  intent;  rather, 
this  section  was  included  to  allow  for 
equitable  adjustments  to  an  agreed-to 
amount  to  reflect  actual  costs.  To  clarify 
this  intent,  the  FBI  has  expanded 

§  100.19  to  include  adjustment 
procedures  for  revisions  of  the  agreed- 
to  amount:  (1)  prior  to  the  incurrence  of 
a  cost;  (2)  subsequent  to  the  incurrence 
of  a  cost;  and  (3)  subsequent  to  the 
discovery  that  cost  data  was  defective. 

52.  Proposed  §  100.19(c)(1) 
("Reduction  for  defisctive  cost  data"; 


**SBCv.  Gulfs'  Western  Industries,  Inc..  SIS  F. 
Supp.  675  (D.O.C  1961).  See  cxlso  Olenderv.  United 
States.  210  F.2d  795  (9th  Gir.  1954)  (privilege  not 
applicable  to  communications  with  attorney  where 
ha  has  been  "employed  as  an  accountant  solely  and 
simply"  in  preparing  tax  returns). 


Sole  source  supplier):  Several 
commenters,  either  classified  as  small 
businesses  for  regulatory  purposes  or 
representing  the  interests  of  such  small 
businesses,  expressed  concern  that 
holding  small  businesses  responsible  for 
the  cost  data  of  their  sole  source 
suppliers  was  unduly  burdensome.  This 
issue  is  addressed  at  length  in  the  Final 
Regulatory  Flexibility  Analysis  below. 

53.  Proposed  §  100.19(c)(4) 
("Reduction  for  defective  cost  data"; 
Interest):  A  few  commenters  requested 
that  a  subsection  be  added  requiring  the 
Government  to  pay  the  carrier  interest 
in  the  event  of  an  underpayment  or  late 
payment  by  the  Ck)veniment.  The  FBI 
originally  believed  that  such  payments 
were  mandated  by  the  Prompt  Payment 
Act  (31  U.S.C.  3901  etseq.,as 
amended),  which  requires  the  payment 
of  interest  on  the  part  of  the 
Government  and  OMB  Circular  A-125 
(Revised),  "Prompt  Payment"  which 
establishes  the  procedures  for  the 
payment  of  interest  to  p)arties  in  the 
event  of  late  payment  by  the 
Government.  It  has  since  determined, 
however,  that  both  the  Prompt  Payment 
Act  and  OMB  Circular  A-125  apply 
only  to  procurement  contracts.  Given 
this,  the  FBI  does  not  derive  statutory 
authorify  to  pay  interest  under  the 
Prompt  Payment  Act  However,  the  FBI 
may  contractually  bind  itself  with  such 
provisions.  Therefore,  the  FBI  can 
incorporate  such  a  clause  into  its 
cooperative  agreements  with  carriers. 
Rather  than  develop  duplicate 
procediuBs,  the  FBI  intends  to 
incorporate  the  procedures  for  the 
payment  of  interest  on  late  payment  of 
invoice  payments  (including  progress 
payments)  set  forth  in  OMB  Circular  A- 
125  into  all  cooperative  agreements  with 
carriers.  Therefore,  the  FBI  has  not 
amended  the  final  rule. 

54.  Proposed  §  100.20  ("Accounting 
for  unallowable  costs"):  Some 
commenters  asserted  that  Proposed 

§  100.20,  Accoimting  for  Unallowable 
Costs,  was  unnecessary  and  burdensome 
because  carriers  must  fully  account  for 
and  document  allowable  expenses. 

The  original  intent  of  Proposed 
§  100.20  was  to  ensure  that,  should  a 
carrier's  accounting  system  require  that 
unallowable  costs  be  used  in  any  way  to 
calculate  the  natiue  and  amount  of 
allowable  costs  (i.e.  to  determine  the 
level  of  allocable  costs),  the  unallowable 
costs  were  accurately  identified  as  such, 
and  were  properly  removed  bom  the 
calculation  of  the  reimbursement 
amount.  However,  the  FBI 
acknowledges  that  this  section  appeared 
confusing  and  that  it  could  be 
streamlined.  Therefore,  Proposed 
§  100.20,  Accounting  for  Unallowable 
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Costs,  has  been  deleted  and  the 
necessary  elements  have  been  added  as 
new  subsection  (h)  to  Final  §  100.15, 
Disallowed  Costs. 

55.  Proposed  §  100.21 
("Confidentiahty  of  trade  secrets/ 
proprietary  information"):  One 
commenter  requested  that  the  FBI 
amend  this  section  to  ensure  that 
company  proprietary  information  is  not 
indiscrimijiately  disclosed  to 
Government  employees.  While  this  was 
not  the  FBI's  intent,  it  accepts  the 
comment  and  has  amended  the  final 
rule  accordingly. 

General  Comments 

1.  Capacity  Requirements:  Several 
commenters  fait  that  they  could  not 
adequately  comment  on  the  proposed 
cost  recovery  rules  without  knowing 
what  the  final  capacity  requirements 
were.  These  commenters  asserted  that 
they  needed  to  know  the  estimated  costs 
prior  to  assessing  the  proposed  rule. 

These  comments  are  not  accepted. 
The  Cost  Recovery  Rules  are  accoimting 
principles  addressing  allowability  and 
reasonableness  which  will  be  applied 
tuiiversally  to  carriers'  costs,  regardless 
of  amount. 

2.  Takings:  Two  commenters  asserted 
that  carrier  compliance  with  CALEA 
would  require  the  carriers  to  expend 
funds  or  lose  profits  which  woiUd 
constitute  a  taking  for  which  the  carriers 
would  be  entitled  to  full  compensation 
pursuant  to  the  Just  Compensation 
Clause  of  the  Fifth  Amendment  of  the 
Constitution  of  the  United  States.  One 
commenter  asserted  that  this  was  so 
regardless  of  whether  Congress  provides 
funding  for  CALEA  cost  reimbursement. 

No  set  formula  exists  for  identifying 
when  Government  regulatory  action 
constitutes  a  "taking"  under  the 
Constitution;  the  Supreme  Court  has 
instead  generally  relied  on  an  ad  hoc, 
factual  inquiry  into  the  circiunstances  of 
each  particidar  case.  The  Supreme  Court 
has,  however,  indicated  that  the 
following  factors  have  particular 
significance:  (1)  the  severity  of  the 
economic  impact  of  the  regulation  on 
the  claimant;  (2)  the  extent  to  which  the 
regulation  has  interfered  with  distinct 
investment-backed  expectations;  and  (3) 
the  character  of  the  government  action. 
See  Concrete  Pipe  and  Products  of 
California,  Inc.  v.  Construction  Laborers 
Pension  Trust  for  So.  California,  508 
U.S.  602, 113  S.CL  2264,  124  L.Ed.2d 
539  (1993);  Cormolfyv.  Pension  Benefit 
Guaranty  Corp.  475  U.S.  211, 106  S.Ct. 
1018,  89  L.Ed.2d  166  (1986);  see  also 
Lucas  v.  South  Carolina  Coastal 
Commission,  505  U.S.  1003, 112  S.Ct 
2886, 120  L.Ed.2d  798  (1992). 


In  resp>onse  to  the  conunents  received, 
the  FBI  has  analyzed  these  factors  and 
has  concluded  that  CALEA's 
requirements  do  not  amount  to  a 
compensable  taking.  First,  the  FBI  does 
not  believe  that  the  economic  impact  of 
these  CALEA  regulations  on  carriers 
will  rise  to  the  level  of  a  taking 
requiring  compensation.  These 
regulations  will  not  significantiy  impair 
the  economically  beneficial  use  of  the 
carrier's  property,  and  the  value  of  such 
property  will  not  be  substantially 
reduced.  If  any  such  reduction  does 
occur,  these  regulations  provide  that  it 
may  be  offset  by  Congressional  funding 
available  to  reimburse  carriers. 
Moreover,  it  has  been  held  that  "mere 
diminution  in  the  value  of  property, 
however  serious,  is  insufficient  to 
demonstrate  a  taking."  Concrete  Pipe, 
508  U.S.  at  645.  Second,  these 
regulations  will  not  interfere  with 
investment-backed  expectations  of  the 
carriers.  Carriers  have  cooperated  with 
the  execution  of  court-ordered 
electronic  siuveillance  for  some  time 
now.  Carriers  could,  consequenUy, 
readily  anticipate  that  such  wiretapping 
would  continue  and  that  the 
mechanisms  of  such  wiretapping  would 
evolve  as  teleconununications 
technology  advanced.  These  regulations 
do  not  expand  law  enforcement 
authority  but  merely  maintain  the 
ability  of  law  enforcement  to  conduct 
court-ordered  surveillance.  Carriers  had 
no  reasonable  expectation  that  they 
would  not  be  required  to  continue  to 
provide  assistance  to  law  enforcement. 
Finally,  the  character  of  the  government 
action  involved  suggests  that  these 
regulations  do  not  involve  a 
comp>ensable  taking.  In  carrying  out 
CALEA,  no  law  enforcement  agency  will 
physically  invade  any  carriers'  property 
or  appropriate  any  carriera'  assets  for  its 
OMoi  use.  The  FBI  feels  that  these 
CALEA  regulations  substantially 
advance  the  Nation's  legitimate  interests 
in  preserving  public  safety  and  national 
secmity.  These  interests  would 
unquestionably  be  jeopardized  without 
the  ability  to  conduct  court-ordered 
electronic  surveillance.  Such  wiretaps 
are  critical  to  saving  lives  and  solving 
crimes.  In  sum,  the  FBI  does  not  believe 
that  the  carriers  are  being  forced  to  bear 
a  burden  "which,  in  all  fairness  and 
justice,  should  be  borne  by  the  public  as 
a  whole."  Armstong  v.  United  States, 
364  U.S.  40.  49  (1960). 

3.  Manufacture  Date  of  Equipment: 
One  conunenter  seemed  to  assert  that  it 
was  the  manufacture  date  of  the 
equipment  which  determined  its 
eligibility  for  reimbursement.  This 
comment  is  non-germane  given  that 


CALEA  specifically  addresses 
"equipment,  facilities,  and  services 
installed  or  deployed  on  or  before 
January  1,  1995"  [§  109(a),  emphasis 
added],  and  "equipment,  facilitiies]  and 
service(s]  installed  or  deployed  after 
January  1.  1995"  (§  109(b')(l),  emphasis 
added].  Clearly,  it  is  the  installation  or 
deployment  date  rather  than  the 
manufoctiu^  date  which  determines 
eligibility  for  reimbursement. 

4.  Dispute  Resolution:  A  few 
commenters  requested  that  the  FBI 
identify  a  means  of  dispute  resolution 
should  a  disagreement  occur  between  a 
carrier  and  the  FBI  regarding  the 
cooperative  agreement  process.  As 
discussed  above,  carriers  are  in  no  way 
obligated  to  expend  funds  on 
modifications  that  are  eligible  for 
reimbursement  under  sections  109  and 
104  prior  to  the  execution  of  a 
cooperative  agreement.  Fiuthermore, 
shoidd  a  carrier  and  the  FBI  fail  to  reach 
agreement  as  to  the  terms  of  the 
cooperative  agreement,  that  carrier  will 
remain  in  compliance  %vith  CALEA  until 
such  time  as  the  equipment,  facility  or 
service  in  question  is  no  longer  eligible 
for  reimbiu^ement,  either  bcNcause  it  has 
undergone  a  "significant  upgrade  or 
major  modification"  or  because  the 
modification  required  has  been 
determined  to  be  reasonably  achievable 
by  the  FCC.'*  Nevertheless,  if  a  dispute 
does  arise  which  has  resulted  in  an 
impasse  to  the  negotiations,  there  may 
be  benefits  to  both  the  FBI  and  the 
carrier  that  would  warrant  additional 
efforts  at  resolving  the  dispute,  so  that 
a  cooperative  agreement  could  be  agreed 
upon.  The  FBI  is  also  aware  of  the 
Attorney  General's  April  6, 1995  Policy 
on  Alternative  Dispute  Resolution 
(ADR),  as  well  as  Executive  Order 
12988,  and  the  Congressional 
endorsement  of  ADR  as  found  in  the 
recenUy  reauthorized  Administrative 
Dispute  Resolution  Act  of  1996.  For  all 
these  reasons,  the  FBI  has  decided  that, 
where  an  impasse  in  the  negotiations 
precludes  it  from  executing  a 
cooperative  agreement  with  a  carrier,  it 
will  consider  using  mediation  (where 
the  carrier  agrees)  to  achieve,  in  a  timely 
fashion,  a  consensual  resolution  of  all 
outstanding  issues  through  facilitated 
negotiations.  The  FBI  expects  that  the 
costs  of  mediation  would  be  shared 
equally  by  the  parties,  and  that  each 
mediation  would  be  governed  by  a 
separate  mediation  agreement  prepared 
by  the  FBI  and  the  carrier.  Accordingly, 
§  100.21  "Alternative  Dispute 
Resolution"  has  been  addad  to  the  Final 
Rule. 


5.  ESI  Document:  Two  commenters 
expressed  concern  about  the  FBI's 
Electronic  Surveillance  Interface  (ESI) 
document.  The  commenters  asserted 
their  belief  that  the  requirements  in  the 
ESI  exceeded  those  of  CALEA.  The  ESI 
document  is  not  a  requirements 
document,  rather  it  is  law  enforcement's 
recommendation  for  the  delivery 
interface  between  carrier  systems  and 
the  law  enforcement  collection 
equipment  It  relates  only  to  the 
delivery  of  intercepted  conununications. 
It  does  not  dictate  interception 
solutions.  The  ESI  document  is  merely 

a  contribution  to  the  standard  setting 
process  by  law  enforcement.  The  FBI 
coordinated  the  development  of  the  ESI 
document  with  the  law  enforcement 
community  and  the  Department  of 
Justice  to  ensure  that  the 
recommendations  were  consistent  with 
the  scope  and  intent  of  CALEA  and  with 
existing  electronic  surveillance  lavrs.  As 
such,  all  costs  directly  associated  with 
this  approach  will  be  eligible  for 
reimbursement 

6.  Safe  Harbor.  Two  commenters 
requested  a  blanket  statement  that  all 
costs  associated  with  meeting  a  "safe 
harbor"  standard  as  described  in 
CALEA  §  107(a)(2)  are  reimbursable. 
Once  an  industry  standard  has  been 
established  in  accordance  with  CALEA 
§  107,  the  costs  associated  with  the 
implementation  of  that  standard  will  be 
reviewed  for  allowability  and 
reasonableness  under  this  rule. 

D.  Applicable  Administrative 
Procedures  and  Executive  Ordov 


"  CALEA  S  109(d)  and  §  109(bXl). 


Executive  Order  12612 

This  fiiud  rule  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national    ' 
Government  and  the  States,  or  on 
distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12866 

The  FBI  has  completed  its 
examination  of  this  final  rule  in  light  of 
Executive  Order  12866  and  has  found 
that  it  constitutes  a  significant 
regulatory  action  only  under  section 
3(0(4).  In  accordance  with  section  6  of 
Executive  Order  12866,  the  FBI  has 
sulnnitted  this  nde,  and  the  proposed 
rule  which  preceded  it  to  the  Office  of 
Information  and  Regulatory  Afhirs 
(OIRA),  OMB,  for  review,  and  has  met 
all  of  the  requirements  of  this  section. 


Unfunded  Mandates  Reform  Act  of  1995 

The  FBI  has  completed  its 
examination  of  this  final  rule  in  light  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  and  has  determined,  after 
consultation  with  OIRA,  that  it  does  not 
impose  an  unfunded  mandate  as 
defined  in  that  Act 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  public  comment 
has  twice  been  solicited  on  the  reporting 
and  recordkeeping  requirements  of  this 
final  rule  (61  FR  21396  and  61  PR 
58592).  As  noted  above,  all  comments 
have  been  considered  in  preparing  this 
final  rule,  and  significant  comments 
received  have  been  discussed  above  in 
Section  C  of  the  Supplementary 
Information.  These  reporting  and 
recordkeeping  requirements  have  been 
assigned  OMB  Control  Number  1110- 
0022  which  expires  on  September  30, 
1998. 

Regulatory  Flexibility  Act— Final 
Regulatory  Flexibilify  Analjrsis 

As  required  by  section  603  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  603,  a  summary  of  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  into  the  NPRM.  The 
FBI's  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  with  the  RFA 
as  amended  by  the  Contract  with 
America  Advancement  Act  of  1996 
(CWAAA).  Public  Law  104-121. 110 
Stat  847  (1996).i« 

A.  Need  for  and  Ot^ectives  of  this  Final 
Rule 

This  rule  implements  section  109  of 
the  Communications  Assistance  for  Law 
Enforcement  Act  (CALEA)  which 
requires  the  Attorney  General  to 
establish  regulations  which  set  forth  the 
procedures  telecommunications  carriers 
must  follow  in  order  to  receive 
reimbursement  under  sections  109  and 
104  of  CALEA.  CALEA  requires  that  this 
rule  enable  carriers  to  recover  costs  in 
a  timely  and  cost-efficient  manner  while 
minimizing  the  cost  to  the  Federal 
Government.  Specifically,  this  rule  sets 
forth  the  means  of  determining 
allowable  costs,  reasonable  costs,  and 
disallowed  costs.  Furthermore,  it 
establishes  the  requirements  carriers 
must  meet  in  their  submission  of  cost 
estimates  and  requests  for  pajrment  to 
the  Federal  Government  for  the 
disbursement  of  CALEA  funds.  Finally, 
this  rule  protects  the  confidentialify  of 
trade  secrets  and  proprietary 


information  fitim  uruiecessary 
disclosure.  The  FBI  seeks  to  subject  all 
carriers  to  the  same  regulatory  policy, 
while  allowing  carriers  to  use  their 
existing  accoimting  systems  in  the 
reimbursement  process.  Pursuant  to  die 
goal  of  imposing  the  least  burden  on 
carriers  while  also  fulfilling  the 
obligation  to  adhere  to  Government 
fiscal  accountability  requirements,  this 
rule  specifies  reporting  objectives  rather 
than  specifying  the  manner  in  which 
these  records  must  be  kept 

B.  Description  and  Estimates  of  the 
Number  of  Small  Entities  Affected  by 
this  Final  Rule 

The  RFA  defines  a  "small  business" 
to  be  the  same  as  a  "small  business 
concern"  imder  the  Small  Business  Act 
15  U.S.C.  §632,  unless  the  regulating 
agency  has  developed  or  adopted  one  or 
more  definitions  that  are  appropriate  to 
its  activities  and  are  approved  by  the 
Small  Business  Administration.^^  Undo' 
the  Small  Business  Act,  a  "small 
business  concern"  is  one  that  (1)  Is 
independenUy  owned  and  op)erated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  SBA.>»  The  SBA  has 
defined  a  small  business  for  Standard 
Industrial  Classification  (SIC)  categories 
4812  (Radiotelephone  Communications) 
and  4813  (Telephone  Communications, 
Except  Radiotelephone)  to  be  small 
entities  when  they  have  fewer  than 
1,500  employees.^"  The  total  number  of 
small  telephone  companies  falling 
within  both  of  those  SIC  categories  in 
general  is  discussed  first  The  number  of 
small  businesses  within  the  two 
subcategories  an  attempt  to  refine 
further  those  estimates  to  correspond 
with  the  categories  of  telephone 
companies  that  are  commonly  used  by 
the  FCC  follows. 

1.  Telephone  Companies  (SIC  481) 

Total  Number  of  Telephone 
Companies  Affected.  The  rules  adopted 
herein  may  have  a  significant  effiact  on 
a  substantial  number  of  the  small 
telephone  comp>aiiies  identified  by  the 
SBA.  The  United  States  Bureau  of  the 
Census  ("the  Census  Bureau")  reports 
that,  at  the  end  of  1992.  there  were 
3,497  firms  engaged  in  providing 
telephone  services,  as  defined  therein. 


"  Subtitle  n  of  the  CWAAA  U  The  Small 
Biuinen  Regulatory  Enforcement  Fairness  Act  of 
1996"  (SBREFA).  codified  at  5  U.S.C  601  et  teq. 


<'  See  5  US.C  601(3)  (incccporating  by  refgreace 
tbe  definition  of  "small  business  cooceni"  in  5 
U.S.C632). 

"15  U.S.C  631.  See.  e.g..  Brown  Tramport 
Tnickload.  Inv.  V.  Southern  Wipers,  inc.  176  B.R. 
S2  (NX).  Ga.  1994). 

'•13  cm  121.201. 
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for  at  least  one  year.  2°  This  number 
contains  a  variety  of  different  categories 
of  carriers,  including  local  exchange 
carriers,  interexchange  carriers, 
competitive  access  providers,  cellular 
carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  PCS  providers, 
covered  SMRS  providers,  and  resellers. 
It  seems  certain  that  some  of  those  3,497 
telephone  service  firms  may  not  qualify 
as  small  entities  because  they  are  not 
"independently  o%vned  and 
operated."  ^*  For  example,  a  PCS 
provider  that  is  affiliated  with  an 
interexchange  carrier  having  more  than 
1,500  employees  would  not  meet  the 
definition  of  a  small  business.  It  seems 
reasonable  to  conclude,  therefore,  that 
fewer  than  3,497  telephone  service  firms 
are  small  entity  telephone  service  firms 
that  may  be  affected  by  this  rule. 

Wireless  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that,  there 
were  2,321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.22  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
company  is  one  employing  fewer  than 
1,500  persons.23  All  but  26  of  the  2.321 
non-radiotelephone  companies  listed  by 
the  Census  Bureau  were  reported  to 
have  fewer  than  1,000  employees.  Thus, 
even  if  all  26  of  those  companies  had 
more  than  1,500  employees,  there 
would  still  be  2,295  non-radiotelephone 
companies  that  might  qualify  as  small 
entities.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  the 
FBI  is  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
wireline  carriers  and  service  providers 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
ConsequenUy.  the  FBI  estimates  that 
there  are  fewer  than  2,295  small  entify 
telephone  communications  companies 
other  than  radiotelephone  companies 
that  may  be  affected  by  this  rule. 

Local  Exchange  Carriers.  Neither  the 
FCC  nor  the  SBA  has  developed  a 
definition  of  small  providers  of  local 
exchange  services  (LECs).  The  closest 
applicable  definition  under  SBA  ndes  is 
for  telephone  communications 


'"Unitad  States  Department  of  Commerce. 
Bureau  of  Census.  1992  Census  of  Transpoftatioa. 
Communication*,  and  Utilities:  Establishment  and 
Finn  Size,  at  Finn  Size  1-123  (1995)  (1992  Census). 

»'  15  U.S.C  632(a)(1). 

"  1992  Caosus,  supra,  at  Finn  Sixa  1-123. 

"  13  CFR  121. 201.  Standard  Industrial 
(Tlaaaificatioo  (SIC)  Code  4«12. 


companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  LECs  nationwide  of  which 
the  FBI  is  aware  appears  to  be  the  data 
that  the  FCC  collects  annually  in 
connection  with  the 
Telecommunications  Relay  Service 
(TRS).  According  to  the  FCC's  most 
recent  data,  1,347  companies  reported 
that  they  were  engaged  in  the  provision 
of  local  exchange  services.^*  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  the  FBI  is  unable  at  this  time 
to  estimate  with  greater  precision  the 
nimiber  of  LECs  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  ConsequenUy,  the  FBI 
estimates  that  there  are  fewer  than  1,347 
small  inciunbent  LECs  that  may  be 
affected  by  this  rule. 

Interexchange  Carriers  and  Resellers. 
Neither  the  FCC  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services  (DCCs).  The 
closest  applicable  definition  under  SBA 
rules  is  for  telephone  commimications 
companies  other  than  radiotelephone 
(wireless)  companies. 

The  most  reliable  source  of 
information  regarding  the  number  of 
IXCs  only  nationwide  of  which  the  FBI 
is  aware  appears  to  be  the  data  that  the 
FCC  collects  annually  in  connection 
with  TRS.  According  to  the  FCC's  most 
recent  data,  97  companies  reported  that 
they  were  engaged  in  the  provision  of 
interexchange  services.^^  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  fewer  than  1,500 
employees,  the  FBI  is  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  DCCs  only  that  would  qualify 
as  small  business  concerns  under  the 
SBA's  definition.  ConsequenUy,  the  FBI 
estimates  that  there  are  fewer  than  97 
small  entify  DCCs  only  that  may  be 
affected  by  this  nUe. 

Neither  the  FCC  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  resellers.  The 
closest  applicable  definition  under  SBA 
rules  is  for  all  telephone 
communications  companies.  The  most 
reliable  source  of  information  reganling 
the  number  of  resellers  only  nationwide 
of  which  the  FBI  is  aware  appears  to  be 
the  data  that  the  FCC  coUects  annually 


in  coimection  with  the  TRS.  According 
to  the  FCC's  most  recent  data,  206 
companies  reported  that  they  were 
engaged  in  the  resale  of  telephone 
services.  28  Although  it  seems  certain 
that  some  of  these  carriers  are  not 
independenUy  owned  and  operated,  or 
have  more  than  1,500  employees,  the 
FBI  is  imable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
resellers  only  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  ConsequenUy,  the  FBI 
estimates  that  there  are  fewer  than  206 
small  entify  resellers  only  that  may  be 
affected  by  this  rule. 

However,  the  FCC  does  have  more 
recent  data  which  combines  DCCs  and 
resellers.  According  to  the  FCC's  most 
recent  combined  data,  583  companies 
were  determined  to  be  either  DCCs  or 
resellers.  27  Although  it  seems  certain 
that  some  of  these  carriers  are  not 
independenUy  owned  and  operated,  or 
have  more  than  1,500  employees,  the 
FBI  is  unable  at  this  time  to  estimate 
with  greater  precision  the  combined 
number  of  EXCs  and  resellers  that  would 
qualify  as  small  business  concerns 
under  the  SBA's  definition. 
Consequently,  the  FBI  estimates  that 
there  are  fewer  than  583  small  entify 
IXCs  and  resellers  that  may  be  affected 
by  this  rule. 

Competitive  Access  Pmviders.  Neither 
the  FCC  nor  the  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  providers  of  competitive 
access  services  (CAPs).  The  closest 
applicable  definition  under  SBA  rules  is 
for  telephone  commiuiications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  CAPs  nationwide  of  which 
the  FBI  is  aware  appears  to  be  the  data 
that  the  FCC  coUects  annually  in 
connection  with  the  TRS.  According  to 
the  FCC's  most  recent  data,  30 
companies  reported  that  they  were 
engaged  in  the  provision  of  competitive 
access  services.  2b  Although  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
or  have  more  than  1,500  employees,  the 
FBI  is  imable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
CAPs  that  would  qualify  as  small 
business  concerns  imder  the  SBA's 


**  Federal  Communications  Commission,  CCB, 
Industry  Analysis  Division,  Telecommunications 
Industry  Revenue:  TRS  Fund  Worksheet  DaU.  TbI. 
21  (Average  Total  Telecommunications  Revenue 
Reported  by  Qaas  of  Carrier)  (Feb.  1996)  (TRS 
Worfcshaet). 

"Id. 


»ld. 

"  Federal  Communications  Commission.  CCB, 
Industrial  Analysis  Division,  Long  Distance  Market 
Shares.  2nd  Quarter.  1996.  (September,  1996). 

**  Federal  Communicatioiu  Commiasioa,  0C3, 
Industry  Analysis  Division.  Telecommunications 
Industry  Revenue:  TRS  Fund  Worksheet  DaU.  TbI. 
21  (Average  Total  Telecommunications  Revenue 
Reported  by  Class  of  Carrier)  (Fbe.  1996)  (TRS 
Workaheet). 


definition.  ConsequenUy,  the  FBI 
estimates  that  there  are  fewer  than  30 
small  entify  CAPs  that  may  be  affiacted 
by  this  rule. 

Operator  Service  Providers.  Neither 
the  FCC  nor  the  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  providers  of  operator 
services.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
operator  service  providers  nationwide  of 
which  the  FBI  is  aware  appears  to  be  the 
data  that  the  FCC  collects  annucdly  in 
connection  with  the  TRS.  Acxording  to 
the  FCC's  most  recent  data,  29 
companies  reported  that  they  were 
engaged  in  the  provisions  of  operator 
services.  28  Although  it  seems  certain 
that  some  of  these  companies  are  not 
independenUy  owned  and  operated,  or 
have  more  than  1 ,500  employees,  the 
FBI  is  unable  at  this  time  to  estimate 
Mdth  greater  precision  the  number  of 
operator  service  providers  that  would 
qualify  as  small  business  concerns 
under  the  SBA's  definition. 
ConsequenUy,  the  FBI  estimates  that 
there  are  fewer  than  29  small  entify 
operator  service  providers  that  may  be 
affected  by  this  rule. 

Pay  Telephone  Operators.  Neither  the 
FCC  nor  the  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  pay  telephone  operators. 
The  closest  applicable  definition  under 
SBA  rules  is  for  telephone 
communications  companies.  The  most 
reliable  source  of  information  regarding 
the  number  of  pay  telephone  operators 
nationwide  of  which  the  FBI  is  aware 
appears  to  be  the  data  that  the  POC 
collects  annually  in  connection  with  the 
TRS.  According  to  the  FCC's  most 
recent  data,  197  companies  reported 
that  they  were  engaged  in  the  provision 
of  pay  telephone  services.^  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  the  FBI  is  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  pay  telephone  operators  that 
would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
ConsequenUy,  the  FBI  estimates  that 
there  are  fewer  than  197  small  entify 
pay  telephone  operators  that  may  be 
affected  by  this  rule. 

Wireless  (Radiotelephone)  Carriers. 
The  SBA  has  developed  a  definition  of 
small  entities  of  radiotelephone 
(wireless)  companies.  The  Census 


Bureau  reports  that  there  were  1,176 
such  companies  in  operation  for  at  least 
one  year  at  the  end  of  1992. 3*  Accortling 
to  the  SBA's  definition  aimall  business 
radiotelephone  company  is  one 
employing  fewer  than  1,500  person8.'2 
The  Census  Bureau  also  reported  that 
1,164  of  those  radiotelephone 
companies  had  fiswer  than  1,000 
employees.  Thus,  even  if  all  of  the 
remaining  12  companies  had  more  than 
1,500  employees,  there  would  still  be 
1.164  radiotelephone  companies  that 
might  qualify  as  smaU  entities  if  they 
are  independenUy  owned  and  operated, 
the  FBI  is  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
radiotelephone  carriera  and  services 
providers  that  would  qualify  as  smaU 
business  concerns  under  the  SBA's 
definition.  ConsequenUy,  the  FBI 
estimates  that  there  are  fewer  than  1,164 
small  entify  radiotelephone  companies 
that  may  be  affected  by  this  rule. 

Cellular  Service  Carriers.  Neither  the 
FCC  nor  the  SBA  has  developed  a 
definition  of  smaU  entities  specifically 
applicable  to  providers  of  cellular 
services.  The  closest  applicable 
definition  under  SBA  rules  is  for 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  cellular  service 
carriers  nationwide  of  which  the  FBI  is 
aware  appears  to  be  the  data  that  the 
FCC  collects  annually  in  connection 
with  the  TRS.  According  to  the  FCC's 
most  recent  data,  789  companies 
reported  that  they  were  engaged  in  the 
provision  of  cellular  services. ^a 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independenUy 
owned  and  operated,  or  have  more  than 
1.500  employees,  the  FBI  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  cellular  service 
carriers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  ConsequenUy,  the  FBI 
estimates  that  there  are  fewer  than  789 
small  entify  cellular  service  carriers  that 
may  be  affected  by  this  nUe. 

Mobile  Service  Carriers.  Neither  the 
FCC  nor  the  SBA  has  developed  a 
definition  of  small  entities  specificaUy 
applicable  to  mobile  service  carriers, 
such  as  paging  companies.  The  closest 
applicable  definition  imder  SBA  rules  is 
for  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
mobile  service  carriers  nationwide  of 
which  the  FBI  is  aware  appears  to  be  the 
data  that  the  FCC  coUects  annuaUy  in 
connection  with  the  TRS.  According  to 


the  FCC's  most  recent  data,  117 
companies  reported  that  they  were 
engaged  in  the  provision  of  mobile 
services.^  Although  it  seems  certain 
that  some  of  these  carriers  are  not 
independenUy  owned  and  operated,  or 
have  more  than  1,500  employees,  the 
FBI  is  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
mobile  service  carriers  that  would 
qualify  imder  the  SBA's  definition. 
ConsequenUy,  the  FBI  estimates  that 
there  are  fewer  than  117  small  entify 
mobile  service  carriers  that  may  be 
affiacted  by  this  rule. 

Broadband  PCS  Ucensees.  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F.  As  set  forth  in  47  C.F.R. 
§  24.720(b).  the  FCC  has  defined  "small 
entify"  in  the  auctions  for  Blocks  C  and 
F  as  a  firm  that  had  average  gross 
revenues  of  less  than  $40  miUion  in  the 
three  previous  calendar  years.  The 
FCC's  definition  of  a  "smaU  entify"  in 
the  context  of  brtradband  PCS  auctions 
has  been  approved  by  the  SBA.^'  The 
FCC  has  auctioned  broadband  PCS 
licenses  in  Blocks  A,  B,  and  C.  Neither 
the  FCC  nor  the  FBI  has  sufficient  data 
to  detemune  how  many  small 
businesses  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  90 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auction.  Based  on 
this  information,  the  FBI  concludes  that 
the  number  of  broadband  PCS  licensees 
affected  by  this  rule  Includes,  at  a 
minimum,  90  winning  bidders  that 
qualified  as  small  entities  in  the  Block 
C  broadband  PCS  auction. 

At  present,  no  licenses  have  been 
awarded  for  Blocks  O,  E,  and  F  of 
Ixoadband  PCS  spectrum.  Therefore, 
there  are  no  smaU  business  currenUy 
providing  these  services.  However,  a 
total  of  1,479  licenses  will  be  awarded 
in  the  D.  E.  and  F  Block  broadband  PCS 
auctions,  which  began  on  August  26. 
1996.  EligibUify  for  the  483  F  Block 
licenses  is  limited  to  entrepreneurs  with 
average  gross  revenues  of  less  than  $125 
million.  36  The  FBI  caimot  estimate  the 
number  of  licenses  that  will  be  won  by 
small  entities  under  the  FCC's 
definition,  nor  how  many  small  entities 
will  win  D  or  E  Block  licenses.  Given 
that  nearly  all  radiotelephone 


"Id. 
"Id. 


**  1992  Census,  supra,  at  Firm  Size  1-123. 
»» 13  CF.R.  121.201,  SIC  Code  4S12. 
»Id. 


»«Id. 

"See  Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive  Bidding,  PP 
Docket  ^4o.  93-253,  Fifth  Report  and  Order.  9  POC 
Red  S532,  S581-S4  (1994). 

M  Amendment  of  Parts  20  and  24  of  the 
Commission's  Rules — Broadband  PCS  Competitive 
Bidding  and  the  Commercial  Mobile  Radio  Service 
Spectrum  Cap.  WT  Docket  No.  96-59.  Amendment 
of  the  Commission's  Cellular/PCS  Cross-Ownership 
Rule,  Report  and  Order.  GN  Docket  No.  90314,  FOC 
96-278  (rel.  ]une  24. 1996). 
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companies  have  fewer  than  1 ,000 
employees  ^^  and  that  no  reliable 
estimate  of  the  number  of  prospective  D, 
E,  and  F  Block  licensees  can  be  made, 
the  FBI  assumes,  for  the  purposes  of  this 
FRFA,  that  all  of  the  licensees  in  the  D, 
E,  and  F  Block  Broadband  PCS  auctions 
may  be  awarded  to  small  entities  which 
may  be  affected  by  this  rule. 

SAfflS  Licensees.  Pursuant  to  47 
CF.R.  §  90.814(b)(1).  the  FCC  had 
defined  "small  entity"  in  auctions  for 
geographic  area  800  MHz  and  900  MHz 
SMRS  licenses  as  a  firm  that  had 
average  annual  gross  revenues  of  less 
than  $15  million  in  the  three  previous 
calendar  years.  This  definition  of  a 
"small  entity"  in  the  context  of  800 
MHz  and  900  MHz  SMRA  has  been 
approved  by  the  SBA.'"  This  rule  may 
apply  to  SMRS  providers  in  the  800 
MHz  and  900  MHz  band  that  either  hold 
geographic  area  licenses  or  have 
obtained  extended  implementation 
authorizations.  The  FBI  does  not  know 
how  many  firms  provide  800  MHz  or 
900  MHz  geographic  area  SMRS  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  less 
than  $15  million.  The  FBI  assumes,  for 
purpose  of  this  FRFA,  that  all  of  the 
extended  implementation 
authorizations  may  be  held  by  small 
entities,  which  may  be  affected  by  this 
rule. 

The  FCXD  recently  held  auctions  for 
geographic  area  licenses  in  the  900  MHz 
SMRS  bands.  There  were  60  winning 
bidders  who  qualified  as  small  entities 
in  the  900  MHz  auction.  Based  on  this 
information,  the  FBI  concludes  that  the 
number  of  geographic  area  SMRS 
licensees  affected  by  this  rule  includes 
these  60  small  entities.  No  auctions 
have  been  held  for  the  800  MHz 
geographic  area  SMRS  licenses. 
Therefore,  no  small  entities  currently 
hold  these  licenses.  A  total  of  525 
licenses  will  be  awarded  for  the  upper 
200  channels  in  the  800  MHz 
geographic  area  SMRS  auction. 
However,  the  FCC  has  not  yet 
determined  how  many  licenses  will  be 
awarded  for  the  lower  230  channels  in 


"  1992  Censu*.  Table  5,  Employment  Size  of 
Finns:  1992.  SIC  Code. 

>*  See  Amendment  of  Puts  2  and  90  of  the 
Commission's  Rules  to  Provide  for  the  Use  of  200 
Obannels  Outside  the  Designated  Filing  Areas  in 
the  896-901  MHz  and  the  935-940  MHz  Bands 
Allotted  to  the  Specialized  Mobile  Radio  Pool.  PR 
Ckocket  No.  89-5S3.  Second  Order  on 
Reconsidention  and  Seventh  Report  and  Order.  11 
FOC  Red  2639.  2693-702  (1995);  Amendment  of 
Part  90  of  the  Commission's  Rules  to  Facilitate 
Future  Development  of  SMRS  Systems  in  the  800 
MHz  Frequency  Band.  PR  Docket  No.  93-144.  First 
Report  and  Order.  Eighth  Report  and  Order,  and 
Second  Further  Notice  of  Proposed  Rulemaking,  1 1 
FCC  Red  1463  (1995). 


the  800  MHz  geographic  area  SMRS 
auction.  There  is  no  basis  moreover,  on 
which  to  estimate  how  many  small 
entities  will  wia  these  Ucenses.  Given 
that  nearly  all  radiotelephone 
companies  have  fewer  than  1 ,000 
employees  and  that  no  reliable  estimate 
of  the  number  of  prospective  800  MHz 
licensees  can  be  made,  the  FBI  assumes, 
for  purposes  of  this  FRFA,  that  all  of  the 
licenses  may  be  awarded  to  small 
entities  who  may  be  affected  by  this 
rule. 

Commerical  Paging  and  Commercial 
220  MHz  Radio  Services.  Neither  the 
FCC  nor  the  SBA  has  developed  a 
definition  of  small  entities  specific:ally 
applicable  to  providers  of  paging 
services.  The  closest  applicable 
definition  under  SBA  rules  is  for 
radiotelephone  (wireless)  companies.^* 
With  respect  to  commercial  220  MHz 
services,  the  FCC  has  proposed  a  two- 
tiered  definition  of  small  business  for 
purposes  of  auctions:  (1)  for  EA 
licensees, *°  a  firm  with  average  annual 
gross  revenues  of  not  more  than  S6 
million  for  the  preceding  three  years 
and  (2)  for  regional  and  nationwide 
licensees,  a  firm  with  average  annual 
gross  revenues  of  not  more  than  $15 
million  for  the  preceding  3  years.'*  ^ 
Since  this  definition  has  not  yet  been 
approved  by  the  SBA,  the  FBI  will  use 
the  SBA's  definition  applicable  to 
radiotelephone  companies.  The  FBI 
notes  that  while  there  are  incumbents  in 
this  service,  they  are  not  commercial 
providers  and  will  not,  therefore,  be 
affected  by  this  rule.  Since  there  have 
been  no  auctions  for  either  service  as  of 
yet  and  the  parameters  of  the  industry 
have  not  been  fully  defined,  any 
estimate  of  the  number  of  small 
businesses  who  will  seek  to  bid  in  the 
future  auctions  is  not  yet  determined. 
Given  the  fact  that  nearly  all 
radiotelephone  companies  have  fewer 
than  1,000  employees,^^  and  that  no 


>*13  CFR  121.201.  Standard  Industrial 
Qassification  (SIC)  Code  4612. 

*°  EA  licenses  refer  to  the  60  channels  in  the  172 
geographic  economic  areas  as  deflned  by  the  Bureau 
of  Economic  Analysis.  Department  of  Commerce. 
See  In  the  Matter  of  Amendment  of  Part  90  of  the 
Commission's  Rules  to  Provide  for  the  Use  of  the 
220-222  MHz  Band  by  the  Private  Land  Mobile 
Radio  Service,  Second  Memorandum  Opinion  and 
Order  and  Third  Notice  of  Proposed  Rule  Making, 
ON  Docket  93-252, 10  FCC  Red  188  (1995). 

*>  See  In  the  Matter  of  Amendment  of  Part  90  of 
the  Commission's  Rules  to  Provide  for  the  Use  of 
the  220-222  MHz  Band  by  the  Private  Land  Mobile 
Radio  Service,  Second  Memorandum  Opinion  and 
Order  and  Third  Notice  of  Proposed  Rule  Making. 
ON  Docket  93-252.  10  FOC  Red  188  (1995). 

**See  U.S.  Bureau  of  the  Census.  U.S.  Department 
of  Commerce,  1992  Census  of  Transportation, 
communications,  and  Utilities.  UC92-S-1.  Subfect 
Series.  Establishment  and  Firm  Size.  Table  5. 
Employment  Size  of  Firms;  1992.  SIC  Code  4812 
(issued  May  1995).  . 


reliable  estimate  of  the  number  of 
prospective  licensees  can  be  made,  the 
FBI  assumes,  for  the  purposes  of  its 
evaluations  and  conclusion  in  this 
FRFA,  that  all  of  the  licenses  v«ll  be    . 
awarded  to  small  entities,  as  that  term 
is  defined  by  the  SBA. 

Interconnected  Business  Services. 
Neither  the  FCC  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
for-profit  interconnected  business 
services.  The  closest  applicable 
definition  under  SBA  rules  is  for 
radiotelephone  (wireless)  companies.*' 
The  size  data  provided  by  the  SBA  does 
not  enable  the  FBI  to  make  a  meaningful 
estimate  of  the  nimiber  of  for-profit 
interconnected  business  service 
providers  which  are  small  entities 
because  it  combines  all  radiotelephone 
companies  with  500  or  more 
employees.**  The  Census  Bureau 
reports  that  only  12  out  of  a  total  of 
1,178  radiotelephone  firms  which 
operated  during  1992  had  1,000  or  more 
employees.*'  However,  the  FCC  does 
not  know  how  many  of  the  1,178  firms 
were  for-profit  interconnected  business 
service  companies.  Although  there  are 
in  excess  of  13,000  for-profit 
intercotmected  business  service 
licenses,  the  FCC  is  unable  to  determine 
the  number  of  for-profit  interconnected 
business  service  licensees  because  a 
single  licensee  may  own  several 
licenses.*^  Given  these  facts,  the  FBI 
assumes,  for  purposes  of  this  FRFA,  that 
all  of  the  current  inter-connected 
business  service  licensees  are  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

2.  Cable  System  Operators  (SIC  4841) 

The  SBA  has  developed  a  definition 
of  small  entities  for  cable  and  other  pay 
television  services,  which  includes  all 
such  companies  generating  less  than 
$11  million  in  revenue  annually.  This 
definition  includes  cable  systems 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  antenna 
systems  and  subscription  television 
services.  According  to  the  Census 


"  13  CFK  121.201,  Standard  Industrial 
aassification  (SIC)  Code  481 2. 

**  U.S.  Small  Business  Administration  1992 
Economic  Census  Employment  Report,  Bureau  of 
the  Census,  U.S.  Department  of  Commerce.  SIC 
Code  4812  (radiotelephone  communications 
industry  data  adopted  by  the  SBA  Office  of 
Advocacy). 

•>  1992  Census,  supra,  at  Firm  Size  1-123. 

'**  Amendment  of  the  Commission's  Rules  to 
Permit  Flexible  Service  Offerings  in  the  Commercial 
Mobile  Radio  Services,  First  Report  and  Order  and 
Further  Notice  of  Proposed  Rule  Making.  WT 
Docket  No.  96-6. 11  FCC  Red  8965.  9025  (1996). 


Bureau,  there  were  1,323  such  cable  and 
other  pay  television  services  generating 
less  and  $11  million  in  revenue  that 
were  in  operation  for  at  least  one  year 
at  the  end  of  1992.*' 

The  FCC  has  developed  its  own 
definition  of  a  small  cable  system 
operator  for  the  purposes  of  rate 
r^ulation.  Under  the  FCC's  rules,  a 
"small  cable  company"  is  one  serving 
fewer  than  400,000  subscribers 
nationwide.**  Based  on  the  FCC's  most 
recent  information,  the  FBI  estimates 
that  there  were  1,439  cable  operators 
that  qualified  as  small  cable  system 
operators  at  the  end  of  1995.*^  Since 
then,  some  of  those  companies  may 
have  grown  to  serve  over  400,000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  c:aused 
them  to  be  combined  with  other  cable 
operators.  In  addition,  it  is  unlikely  that 
many  of  the  "small  cable  companies" 
will  be  engaging  in  activities  as 
"telecommimications  carriers"  as 
defined  by  GALEA.  Consequently,  the 
FBI  estimates  that  there  are  significantly 
fewer  than  1,439  small  entity  cable 
system  operators  that  may  be  affected  by 
this  rule. 

The  Communications  Act  of  1934,  as 
amended,  also  contains  a  definition  of  a 
small  cable  system  operatcH^,  which  is  "a 
cable  operator  that,  direcrtly  or  through 
an  affiliate,  serves  in  the  aggregate  hfvm 
than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affiliated  with 
any  entity  or  entities  whose  gross 
anntial  revenues  in  the  aggregate  exceed 
$250,000,000."  so  There  were 
63,196.310  basic  cable  subscribers  at  the 
end  of  1995,  and  1,450  cable  system 
operators  serving  fewer  than  one 
percent  (631,960)  of  subscribers.** 
Although  it  aoetas  certain  that  some  of 
these  cable  system  operators  are 
affiliated  with  entities  whose  gross 
annual  revenues  exceed  $250,000,000, 
the  FBI  is  tuiable  at  this  time  to  estinute 
with  greater  precision  the  number  of 
cable  system  operators  that  would 
qualify  as  small  cable  operators  under 
the  definition  of  small  cable  system 
operator  in  the  Communications  Act  of 
1934. 


"  1992  Caosus.  aapta.  at  Finn  Sim  1-123. 

«*47  CFR  $  76.901(e).  The  Commissian  dsveiop«l 
this  definition  based  on  its  determination  that  a 
small  cable  system  operator  is  one  with  aanuai 
revenues  of  $100  miUioo  or  less.  Impienentatiaii  of 
Sections  of  the  1992  Cahte  Act:  Rale  Regulatioa. 
Sixth  Report  and  Older  and  Elev«nth  Order  and 
Raooaaidaratiaa.  10  ¥00  Red  7393. 

«*PBnl  ICagan  Aaaociates.  Inc.,  Cable  TV  Invealcr. 
Fab.  29. 1996  (boad  oo  figuiaa  for  Oac  30. 1995). 

••47  VS.C.  543(mX2). 

*>  Paul  Kapan  AsaociataB.  Inc.,  Cable  TV  Invaator. 
Feb.  29. 1996  (baaed  on  figures  for  Dec.  30, 1995). 


C  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements  and  Steps 
Taken  to  Minimize  the  Significant 
Economic  Impact  of  This  Report  and 
Order  on  Small  Entities,  Including  the 
Significant  AHematives  Considered  and 
Refected 

Structure  of  the  Analysis.  In  this 
section  of  the  FRFA.  the  FBI  analyzes 
the  projecited  reporting,  recxndkeeping, 
and  other  complianc:e  requirements  that 
may  apply  to  small  entities  as  a  result 
of  this  rule.*2  ^  g  pg^j^  q{  ^^ 

discnission,  the  FBI  mentions  some  of 
the  types  of  skills  that  will  be  needed  to 
meet  tiie  new  requirements.  The  FBI 
also  describes  the  steps  taken  to 
minimize  the  econonuc  impact  of  this 
rule  on  small  entities,  including  the 
significant  alternatives  cxinsidered  and 
rejected." 

The  FBI  provides  this  information  to 
provide  context  for  its  analysis  in  this 
FRFA.  To  the  extent  that  any  statement 
contained  in  this  FRFA  is  perceived  as 
creating  ambiguity  with  respect  to  this 
rule,  the  rule  shall  be  controlling. 

1.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

This  rule  requires  carriers  to  submit 
cost  estimates  and  requests  for  payment 
to  the  FBI  to  rec»ive  reimbursement 
with  GALEA  funds.  To  meet  the 
reporting  requirements  for  these 
submissions,  carriers  must  submit 
quantitative  c:ost  data,  such  as  labor 
rates,  estimates,  and  invoices  for 
ec]uipment  or  servicas  procured  from 
subc:ontractor8.  This  data  is  necessary  to 
evaluate  cooperative  agreement 
proposals  and  subsequent  requests  for 
reimbursement  under  GALEA,  and  will 
be  used  to  determine  whether  agreement 
pric:es  are  bir  and  reasonable. 

No  forms  are  {wescaibed  for  these 
submissions;  rather,  in  order  to  allow 
carriers  to  use  their  existing  acxounting 
S3rstems,  the  rule  simply  prescrijses  the 
types  of  information  and  the  headings 
for  submissions.  Carriers  may  then 
determine  the  best  means  of  meeting  the 
required  submission  of  data  in  the  way 
least  burdensome  for  their  8ta£Es.  The 
FBI  anticipates  that  small  carrimrs  will 
have  the  least  difficulty  meeting  the 
requirements  because  their  accounting 
systems  are  less  likely  to  recpiire 
complex  calcrulations  or  extensive 
explanations  of  such  calcnilations. 

The  FBI  estimates  that  thete  are  fewer 
than  3,497  small  carriers,  as  discussed 
above,  whicJi  could  be  affiected  by  this 
rule  over  a  5  year  period.  Given  the 
difficulty  in  determining  with  any 
accuracy  the  number  of  small  carriers. 


for  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  the  FBI  has 
calculated  its  estimate  of  the  reporting 
and  recordkeeping  requirements  on  a 
per  switc:h  basis.  There  are 
approximately  23,000  switches  which 
may  require  modification  at  some  point 
during  the  5  year  GALEA 
implementation  period  Therefore,  given 
this  5  year  time  span,  the  total 
maximum  number  of  annual  responses 
from  all  carriers  is  estimated  at  4,600. 
However,  the  very  nature  of  small 
carriers  ensures  that  the  number  of 
switches  affect  per  year  whic:h  are 
owned  and  operated  by  small  carriers 
will  be  significantiy  less  than  4,600. 
Based  on  the  collec:tion  of  similar  data 
under  the  Federal  Acquisition 
Regulation  (FAR)  and  cm  the  nature  of 
the  telecommunications  industry,  the 
time  to  read  and  prepare  the  required 
information  for  one  switch  is  estimated 
at  4  hours.  Therefore,  an  extremely 
small  carrier  with  only  one  switcJi 
might  have  only  4  buriden  hours   '' 
imposed  wherms  a  larger  carrier  mth 
50  switches  might  have  200  burden 
hours  imposed. 

The  recordkeeping  necessitated  by 
this  rule  is,  for  the  most  part,  the  same 
as  that  the  carriers  would  do  in  the 
normal  cx>urse  of  business.  The  only 
exception  might  be  in  the  case  of 
carriers  which  do  not  maintain  site- 
specnfic  records.  These  carriers  would 
be  required  to  maintain  GALEA-specific 
records  for  audit  purposes.  This 
requirement  is  as  much  for  the  carrier's 
protection  as  for  the  needs  of  the 
Govmnment,  given  that  the 
development  and  rnaintenance  of  suc:h 
records  assure  that  the  carrier  will  be 
able  to  provide  the  required  information 
with  the  least  disruption  of  its  business 
should  its  acxreptance  and  use  of 
appropriated  filnds  be  audited  by  the 
Comptroller  Genual.^  Finally,  given 
that  carriers  are  using  their  existing 
acxounting  systems,  the  arrvmnHng  and 
financial  management  skills  of  their 
current  personnel  are  all  that  is  required 
by  thismle. 

2.  Steps  taken  to  Minimize  Burdens  on 
Small  Entities 

First,  the  guiding  principle  in  the 
development  of  this  rule  was  to  allow 
the  mayjmiim  range  of  compliance 
options  to  carriers  depfflidmt  upon  their 
own  accounting  systems.  The  rule  was 
crafted  such  that  it  recjuires  the 
minimum  level  of  liata  submission 
possible  which  still  allows  the  FBI  to 


■*SmSU.S.CS  604(a)(4). 
**SMSU.&CS6IM(a)(S). 


»«31  U.S.C  701  etteq  specifically,  31  U.S.C  712 
autboriiaa  the  Comptroller  C^eoeral  to  investigate  all 
■Mttan  related  to  the  racatpt.  diabuisamant.  and 
nae  of  pohlic  moDay. 
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meet  its  good  stewardship 
responsibilities  with  respect  to  taxpayer 
funds.  Furthermore,  the  dual  mandate  of 
GALEA  requiring  this  rule  to  permit 
timely  and  cost-effective  payment  to 
carriers  of  costs  directly  associated  with 
the  compliance  effort  while  minimizing 
the  costs  to  the  Government  has  limited 
the  FBI's  ability  to  be  flexible  in  some 
areas  such  as  the  determination  of 
allowable  costs. 

Within  this  framework,  the  FBI  has 
sought  industry  input  at  all  stages  of  the 
rulemaking  process.  Initially,  the  FBI 
met  with  carriers  and  associations,  such 
as  NECA  and  PdA,  in  order  to  explain 
the  requirements  of  GALEA  §  109  and  to 
solicit  questions  and  comments  from  the 
industry.**  Using  the  industry  input 
bom  these  meetings,  the  FBI  drafted  the 
initial  versions  of  the  proposed  rule.  As 
each  draft  was  completed,  the  FBI 
incorporated  its  outline  and  sections  of 
actual  text  into  the  presentations  the  FBI 
continued  to  make  to  the  industry.  At 
this  stage,  the  FBI  met  with 
representatives  of  both  wireline  and 
wireless  carriers.**  In  addition,  the  FBI 
presented  to  the  Electronic 
Communications  Service  Provider 
(ECSP)  committee  both  the  outline  of 
the  draft  proposed  rule  and  an 
explanation  of  how  such  concepts  as 
allowability  and  reasonableness  of  costs 
were  being  treated.  In  addition  to  carrier 
representatives.  ECSP  membership 
includes  representatives  of  various 
associations,  including  GTIA,  NECA, 
PCIA.  and  USTA.  Again  the  FBI 
solicited  comments  and  issued  an  open 
invitation  to  meet  with  anyone  who 
wished  to  disciiss  the  cost  recovery 
rules  further."  Once  the  proposed  rule 
was  published,  the  FBI  met  again  with 
the  ECSP  committee  and  with  a  variety 
of  individual  carriers  and  associations 
to  provide  supplemental  explanations  of 
the  proposed  rule  and  to  once  again 
solicit  comments  and  extend  the 
invitation  to  discxiss  the  rule  further.** 
Finally,  the  FBI  has  maintained  an  on- 
going dialogue  vrith  the 
telecommunications  industry  with 
regard  to  the  GALEA  cost  recovery  rules, 
both  through  meetings  and  in  the 
responses  to  conunents  in  the 
Supplementary  Information  of  this 
document 

In  addition  to  industry  input,  the  FBI 
solicited  advice  from  a  number  of  other 
government  entities  including  the 


M)aniiary  through  S«p(amber.  1995. 

"•October.  1995  through  April.  1996. 

*'  ECSP  meeting  held  at  Telecommunicatiooa 
bxhutry  Liaiaon  Unifs  facility  oo  hJovembw  15, 
1995. 

*•  May  through  July .  1996.  ECSP  meaUng  held  at 
the  Telecommiinirtiooa  loduatry  Liaison  Unit'* 
facility  on  June  26.  1996. 


Department  of  Justice,  the  FCC.  the 
General  Accounting  OfGce,  and  the 
Office  of  Management  and  Budget.  With 
specific  regard  to  the  needs  of  small 
carriers,  the  FBI  has  also  actively  sought 
the  assistance  of  both  the  Office  of 
Advocacy  at  the  SBA  and  the  Office  of 
Communications  Business 
Opportunities  at  the  FCC. 

In  addition  the  FBI  is  currenUy 
drafting  a  Small  Business  Compliance 
Guide  (Guide)  in  accordance  with 
SBREFA.  This  Guide  will  be  provided  to 
the  SBA  and  the  various  associations 
representing  the  interests  of  small 
entities  in  telecommunications  industry. 
It  will  also  be  available  upon  request 
fit)m  the  FBI.  and  FBI  small  business 
liaison  able  to  assist  small  carriers  with 
the  compliance  process  will  also  be 
identified  in  the  Guide. 

3.  Significant  Alternatives  Considered 
and  Rejected 

The  FBI  considered  and  rejected  a 
number  of  alternatives  prior  to  drafting 
its  proposed  rule.  Initially,  the  FBI 
considered  whether  a  new  regulation 
was  actually  necess«ffy.  That  some 
procedures  were  required  was  obvious 
from  the  mandate  of  GALEA  109(e) 
which  directs  the  Attorney  General  to 
"establish  regulations  necessary  to 
effectuate  timely  and  cost-effective 
payment  to  telecommunications 
carriers"  to  reimburse  carriers  for 
certain  compliance  costs.  However,  it 
seemed  possible  that  some  existing 
regulations  might  be  used  for  this 
purpose. 

First,  the  FBI  considered  using  the 
FAR  as  a  vehicle  for  carrying  out 
reimbursement.  However,  it  became 
readily  apparent  that  this  approach  was 
nonproductive.  The  FAR  was  designed 
for  Federal  pnxrurement  actions  in 
which  the  contractor  not  only  recovers 
direct  and  indirect  costs,  but  also  makes 
a  profit.  GALEA  specifically  restricts 
reimbursement  to  costs  direcrtiy 
associated  with  the  modifications 
performed  for  GALEA  compliance.  In 
addition,  the  FAR  could  require  that 
contractors  maintain  and  use  accoiuiting 
systems  which  are  compliant  with  the 
Cost  Accounting  Standards  as  set  forth 
ui  48  GFR  30,  "Cost  Accounting 
Standards"  (Part  30).  Given  that  many  of 
the  telecommunications  carriers, 
particularly  those  classified  as  small 
entities,  could  be  required  to  implement 
entirely  new  accoimting  systems  to  meet 
this  requirement.*"  the  FBI  determined 
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that  using  the  FAR  woidd  impose  far  too 
great  a  burden.  In  addition,  using  the 
FAR  could  also  violate  the  Paperwork 
Reduction  Act  of  1995  by  requiring 
some  carriers  already  subject  to  FCC 
reporting  requirements  to  maintain 
duplicate  records.  Therefore,  the  FBI 
rejected  this  alternative. 

Second,  the  FBI  considered  using  the 
FCC's  accounting  regulations  found  in 
47  CFR  32,  "Uniform  System  of 
Accounts  for  Telecommunications 
Companies"  (Part  32)  as  a  vehicle  for 
carrying  out  reimbursement.  However,  it 
became  readily  apparent  that  this 
approach  was  also  non-productive. 
While  large  wireline  carriers  dealt  with 
these  regulations  on  a  regular  basis, 
many  small  wireline  carriers  were 
exempt  from  detailed  reporting 
requirements.  Furthermore,  wireless 
carriers,  a  large  number  of  which  are 
classified  as  small  entities,  had  never 
been  bound  by  these  regulations.  Given 
that  many  of  these  small  wireline  and 
wireless  carriers  would  be  required  to 
implement  entirely  new  accounting 
systems  to  meet  this  requirement,  the 
FBI  determined  that  using  Part  32  of  the 
FCC's  regulations  would  impose  far  too 
great  a  burden.  Therefore,  the  FBI 
rejected  this  alternative. 

The  FBI  could  identify  no  other 
existing  regulations  which  might 
provide  viable  alternatives.  Ultimately, 
the  FBI  determined  that  it  was  necessary 
to  develop  new  regulations  which  were 
both  industry  and  GALEA  specific;  this 
rule  is  the  result  of  that  development 
effort. 

In  developing  this  rule,  the  FBI 
explored  two  options  which  might  ease 
the  regulatory  burden  on  small  entities. 
The  FBI  considered  using  a  tiered 
system  similar  to  those  the  FOG  uses. 
The  FBI  also  considered  allowing  small 
carriers  to  seek  waivers  of  certain 
reporting  requirements.  However,  this 
nde  was  crafted  to  permit 
reimbursement  for  the  maximum 
amoimt  allowable  under  GALEA  and 
requires  the  ininiiniinr<  level  of  data 
submission  possible  that  allows  (1)  The 
FBI  to  meet  its  good  stewardship 
responsibihties  with  respect  to  taxpayer 
fimds;  and  (2)  the  carriers  to  meet  the 
requirements  of  an  audit  by  the 
Comptroller  General.  In  addition,  the 
flexibility  of  the  cooperative  agreement 
process  and  the  minimal  nature  of  the 
reporting  requirements  obviate  the  need 
for  any  issuance  of  waivers.  Therefore, 
the  FBI  determined  that  no  special 


administration  of.  and  settlement  of  disputes 
ooncaming.  all  negotiated  prime  contract  and 
subcontract  procuremenU  with  the  United  Stataa 
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exemptions  or  waivers  for  small  carriers 
were  viable. 

D.  Issues  Raised  and  Alternatives 
Suggested  in  Response  to  the  IRFA 

No  comments  were  submitted 
specifically  in  response  to  the  IRFA.  In 
general  comments  on  the  proposed  rule, 
however,  some  commenters  raised 
issues  that  might  affect  small  entities. 
Some  conmienters  also  proposed 
alternatives  which  they  believed  might 
ease  the  burden  on  small  carriers. 

1.  Issues  Raised 

Reporting  and  Recordkeeping 
Requirements.  Several  commenters 
either  classified  as  small  entities  for 
regulatory  purposes  or  representing 
such  small  entities  were  concerned 
about  what  they  perceived  to  be  the 
excessive  reporting  and  recordkeeping 
requirements  of  §  100.16  and  §  100.17  of 
the  proposed  rule.  These  comments 
have  been  addressed  at  length  both  in 
the  discussion  of  general  comments 
received  (Section  C.  Significant 
Comments  and  Changes)  and  in  the 
discussion  of  reporting  and 
recordkeeping  requirements  in  this 
FRFA  (Section  C,  1.  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements)  above.  In  Section  C, 
Significant  Comments  and  Changes, 
small  entities  are  specifically  referred  to 
comment  responses  30  through  45,  with 
emphasis  on  response  32.  The  FBI  has 
considerably  clarified  and  streamlined 
the  reporting  and  recortikeeping 
requirements  and  believes  that  this  final 
rule  reflects  the  least  burdensome 
reporting  and  recordkeeping 
requirements  possible  with  regard  to 
snutll  entities. 

Definition  of  "First-Line  Superrision". 
One  small  wireless  carrier  expressed 
concern  over  the  nature  and  definition 
of  "first-fine  supervision"  as  that  phrase 
was  used  in  proposed  §  100.11(b)(2) 
("Allowable  costs";  Allowable  plant 
specific  costs;  first-line  supervision), 
lius  commenter  interpreted  this 
subsection  as  excluding  from  eUgibility 
for  reimbursement  the  work  of  some 
individuals  who,  of  necessity,  perform 
many  difiiarent  functions  in  a  small 
business.  This  was  not  the  FBI's  intent 
For  the  purposes  of  reimbursement,  it  is 
not  job  title  which  matters,  but  rather 
the  nature  of  the  work  performed. 
Therefore,  if  the  CEO  of  a  company  also 
happens  to  be  the  engineer  responsible 
for  network  engineering,  the  time  that 
individual  spends  coordinating  the 
integration  of  the  GALEA  compliant 
solution  into  the  network  will  be 
reimbursable,  while  the  time  spent 
managing  the  general  business  afEairs  of 
the  company  wrill  not  be  reimbursable. 


In  addition  to  this  explanation,  the  FBI 
has  changed  the  term  "first-line 
supervision"  to  the  more  commonly 
used  "direct  supervision"  and  ha& 
provided  a  defiinition  of  "direct 
supervision"  in  §  100.10  of  the  final  rule 
to  clarify  this  issue  in  the  rule. 

Burden  of  Proof.  A  few  commenters 
either  classified  as  small  entities  for 
regulatory  purposes  or  representing 
such  small  entities  were  concerned 
about  the  burden  of  proof  requirements 
in  proposed  §  100.12(a)(1), 
§  100.12(a)(2),  §  100.13(a)(3),  and 
§  100.14(b).  These  subsections  establish 
that  no  presumption  of  reasonableness 
is  attached  to  the  incurrence  of  costs  by 
a  carrier  and  that  burden  of  pnx)f  that 
a  cost  is  reasonable  for  the  purposes  of 
GALEA  reimbursement  rests  with  the 
carrier.  The  commenters  believed  that 
the  burden  of  proof  might  be  too 
onerous  for  small  entities,  particularly 
with  respect  to  supporting 
documentation  submission.  These 
comments  have  been  specifically 
addressed  in  the  disctission  of  general 
conmients  received  (Section  G., 
Significant  Comments  and  Changes)  and 
generally  addressed  in  the  discussion  of 
reporting  and  recordkeeping 
requirements  in  this  FRFA  (Section  C, 
1.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements)  above.  In 
Section  G.,  Significant  Comments  and 
Changes,  small  entities  are  specifically 
referred  to  comment  responses  17, 18, 
and  21. 

It  must  be  noted  that  small  entities 
%vill  be  required  to  submit 
supplementary  documentation  meeting 
the  burden  of  proof  only  if  a  question 
arises  regarding  a  specific  cost  on  a  cost 
estimate  or  request  for  payment  In 
addition,  the  specifics  of  what 
constitutes  adequate  documentation  to 
meet  the  burden  of  pnx)f  will  be 
definitized  during  the  cooperative 
agreement  process.  The  FBI  is  cognizant 
of  the  special  needs  of  small  carriers 
and  will  make  every  effort  to  work  with 
small  carriers  to  tailor  the  burden  of 
proof  requirements  to  meet  their  needs 
during  the  cooperative  agreement 
process.  Furthermore,  the  FBI 
anticipates  that  small  carriers  will  have 
the  least  difficidty  meeting  the 
requirements  because  their  accounting 
systems  are  less  likely  to  entail  complex 
cakndations  and,  therefore,  less  likely  to 
require  extensive  supporting 
explanations  of  such  calculations. 

Carrier  Responsibility  for  Sole-Source 
Suppliers.  Several  commenters,  either 
classified  as  small  entities  for  regidatory 
purposes  or  representing  the  interests  of 
such  small  entities,  expressed  concern 
that  holding  small  carriers  responsible 
for  the  cost  data  of  their  sole-sour(»  sup- 


pliers (proposed  $100.19(cKl)]  was 
unduly  burdensome.  Specifically,  these 
commenters  asserted  that  small  entities 
have  little  control  over  their  sole-source 
suppliers  because  of  the  natiu«  of  their 
networks  and  their  inability  to  make 
biUk  purchases.  The  FBI  is  cognizant  of 
this  situation  and  is  prepared  to  make 
accommodations  for  such  situations 
during  the  cooperative  agreement 
process  with  small  carriers.  However, 
this  provision  exists  to  ensure  that  all 
carriers  make  a  good  faith  effort  to  seek 
the  most  ctMt-effiective  solutions  for 
their  networks.  The  FBI  requires  only 
that  small  carriers  negotiate  prices  with 
their  sole-source  suppUers  for  GALEA- 
related  work  in  the  same  manner  that 
these  small  carriers  would  negotiate  if 
the  work  were  solely  to  benefit  their 
businesses.  Therefore,  the  FBI  cannot 
relieve  small  carriers  of  this 
responsibility. 

2.  Alternatives  Suggested 

Tiered  System.  One  association 
representing  the  interests  of  small 
carriers  suggested  that  the  FBI  institute 
a  tiered  system,  similar  to  the  FCC's,  for 
the  reporting  requirements  of  this  rule. 
In  developing  this  rule,  the  FBI  did 
consider  using  a  tiered  system  as  a 
meaiu  of  easing  the  burden  on  small 
entities.  However,  this  rule  permits 
reimbtirsement  for  the  maximum 
amount  allowable  under  GALEA  and 
requires  the  minimum  level  of  data 
submission  possible  that  allows  (1)  The 
FBI  to  meet  its  good  stewardship 
responsibilities  with  respect  to  taxpayer 
funds;  and  (2)  the  carriers  to  meet  the 
requirements  of  an  audit  by  the 
Comptroller  General.  Therefore,  the  FBI 
determined  that  no  exemptions  based 
upon  carrier  size  were  feasible  and  that 
no  tiered  system  could  be  implemented. 
Therefore,  this  proposed  alternative  was 
rejected. 

FCC  CoUaboration/RuIemaking.  One 
commenter,  which  was  not  a  small 
entity,  suggested  that  the  FBI  and  DOJ 
collaborate  with  the  FCC  to  determine 
the  best  mechanism  for  ensiuing 
compliance  with  GALEA.  The 
commenter  asserted  that  this  would 
yield  greater  input  from  industry,  allow 
for  coordination  and  consistent 
application  of  telecommunications  law 
and  poUcy,  and  allow  the  FBI  to  use 
FCC  developed  rules  and  procedures 
pomitting  the  use  of  established 
industry  cost  allocation  nmniial^i 

First,  the  FBI  did  consult  with  the 
FCC  in  the  development  of  these  rules. 
Specifically,  the  FBI  consulted  with  the  ' 
FCC  in  otdet  to  ensure  consistent 
application  of  telecommunications  law 
and  poUcy  in  the  development  of  this 
rule.  The  FBI  also  drew  on  the  FCC's 
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considerable  knowledge  of  the 
telecommunications  industry  during  the 
development  of  this  rule.  Second,  the 
FBI  strove  for  the  maximum  industry 
input,  not  only  by  publishing  the 
proposed  notice  in  the  Federal  Regjater 
requesting  comment,  but  also  by 
meeting  with  industry  representatives 
and  associations  during  the 
development  process  and,  concurrent 
%vith  publication,  directly  soliciting 
input  by  all  parties  which  had  requested 
that  they  be  included  on  the  proposed 
rule  distribution  list.  Furthermore,  the 
FBI  made  every  effort  to  distribute  the 
proposed  r\ile  to  the  various  industry- 
related  associations  in  order  to  reach  the 
broadest  commenter  possible.  Thus,  the 
FBI  is  confident  that  it  did  receive  input 
from  the  industry.  Lastly,  using  industry 
established  cost  allocation  manuals, 
which  establish  fully  distributed  cost 
methodologies,  is  not  a  viable  option 
under  CALEA's  mandate  to  reimburse 
only  for  directly  associated  costs. 
Therefore,  this  proposed  alternative  was 
rejected. 

Keep  Cost  System.  One  commenter, 
which  was  not  a  small  entity,  suggested 
that  the  FBI  allow  carriers  to  use  their 
existing  keep  cost  system.  This  system, 
which  is  used  by  many  large  carriers,  is 
a  cost  accumulation  system  that  allows 
the  user  to  identify  costs  to  specific 
accumulation  points.  These  rules  do  not 
preclude  the  use  of  carriers  existing 
systems  to  the  extent  that  the  system 
can  exclude  or  specifically  identify 
costs  that  are  not  allowable  under 
GALEA.  However,  if  the  FBI  were  to 
prescribe  this  type  of  system,  many 
carriers,  especially  those  classified  as 
small  entities,  could  be  forced  to  alter 
their  existing  accounting  systems. 
Therefore,  this  proposed  alternative  was 
rejected. 

Rural  UtiUty  Services  Loan  Pmposal 
Forms.  One  association  representing  the 
interest  of  small  carriers  suggested  that 
the  FBI  use  the  existing  Rural  Utility 
Services  loan  proposal  form  for  cost 
data  submission  given  that  it  already 
exists  and  that  small  carriers  understand 
the  form.  The  FBI  reviewed  the  form 
and  its  underiying  requirements  and 
found  that  some  of  th»  information 
required  is  similar.  However,  the  form 
itself  requires  unnecessary  details  and 
information  not  applicable  to  GALEA. 
Use  of  this  form  could,  therefore,  cause 
confusion  within  the  industry  as  to 
what  is  required  under  GALEA. 
Additionally,  not  all  small  carriers  are 
^Camiliar  with  this  form.  Therefore,  this 
potential  alternative  was  rejected. 

Separate  Rules  for  the  Wireless 
Industry.  One  association  representing 
the  interests  of  wireless  carriers 
suggested  that  the  FBI  implement 


separate  rules  for  wireless  carriers 
because  their  accounting  systems  were 
different  from  those  prescribed  for 
wireline  carriers.  However,  as  long  as 
wireless  carriers  are  using  accounting 
sjrstems  which  generate  financial 
statements  which  are  in  accordance 
with  generally  accepted  accounting 
principles,  the  final  rule  will  allow 
wireless  providers  to  use  their  current 
accounting  systems  to  meet 
requirements  of  this  rule.  Therefore,  this 
potential  alternative  was  rejected. 

E.  Conclusion 

The  FBI  believes  this  rule  is  fair  to 
small  entities  and  is  committed  to 
assisting  them  in  complying  with  it.  The 
FBI  intends  to  maintain  an  on-going 
dialogue  with  the  Office  of  Advocacy  at 
the  SBA  and  with  representatives  of 
small  carriers,  both  wireline  and 
wireless,  with  regard  to  the 
development  of  the  Small  Business 
Compliance  Guide.  In  addition,  the  FBI 
is  in  the  process  of  identifying  a  small 
business  liaison  for  GALEA 
reimbursement  issues  to  ensure  that 
small  carriers  are  provided  with  the 
information  and  assistance  they  need  to 
comply  with  this  rule  in  the  least 
burdensome  manner  possible. 

Finally,  small  carriers  are  reminded 
that  they  are  in  no  way  obligated  to 
expend  funds  on  modifications  eligible 
for  reimbursement  pursuant  to  GALEA 
sections  109(a),  109(b)(2)  and  104(e) 
prior  to  the  execution  of  a  cooperative 
agreement.  Therefore,  in  the  event  they 
are  selected  for  reimbursement,  they 
will  have  both  the  direct  assistance  of 
the  FBI's  contracting  officer  and  the 
opportiuiify  to  tailor  the  cooperative 
agreement  to  meet  their  special  needs. 

List  of  Subjecti  in  28  CFR  Part  100 

Accounting,  Law  enforcement. 
Reporting  and  recordkeeping 
requirements.  Telecommunications. 
Wiretapping  and  electronic 
siu^eillance. 

For  the  reasons  set  out  in  the 
preamble,  28  GFR  chapter  I  is  amended 
by  adding  part  100  to  read  as  follows: 

PART  100— COST  RECOVERY 
REGULATIONS.  COMMUNICATIONS 
ASSISTANCE  FOR  LAW 
ENFORCEMENT  ACT  OF  1M4 

100.9  C«o«r>I. 

100.10  Dafinitions. 

100. 1 1  Allowable  co«ts. 

100.12  Raasonable  cosU. 

100.13  Directly  amignable  costs. 

100.14  Directly  allocable  co«U. 

100.15  Disallowed  cosU. 
100.18  Cost  estimate  nibmiMion. 
100.17  Request  for  payment. 


100.18  Audit. 

100.19  Adjustments  to  agreement  estimate. 

100.20  Confidentiality  of  trade  secrats/ 
proprietary  information. 

100.21  Alternative  dispute  resolution. 

Anthortty:  47  U.S.C.  1001-1010:  28  CFR 
0.85(o). 

f  100.9    QanaraL 

These  Cost  Recovery  Regulations  were 
developed  to  define  allowable  costs  and 
establish  reimbursement  procedures  in 
accordance  with  section  109(e)  of 
Communications  Assistance  for  Law 
Enforcement  Act  (GALEA)  (Public  Law 
103-414,  108  Stat.  4279,  47  U.S.G. 
1001-1010).  Reimbursement  of  costs  is 
subject  to  the  availabilify  of  funds,  the 
reasonableness  of  costs,  and  an 
agreement  by  the  Attorney  General  or 
designee  to  reimburse  costs  prior  to  the 
carrier's  incurrence  of  said  costs. 

S  100.10    Deflnittons. 

Allocable  means  chargeable  to  one  or 
more  cost  objectives  and  can  be 
distributed  to  them  in  reasonable 
proportion  to  the  benefits  received. 

Business  unit  means  any  segment  of 
an  organization  for  which  cost  data  are 
routinely  accumulated  by  the  carrier  for 
tracking  and  measurement  purposes. 

Cooperative  agreement  means  the 
legal  instrument  reflecting  a 
relationship  between  the  government 
and  a  parfy  when — 

(1)  The  principal  purpose  of  the 
relationship  is  to  reimburse  the  carrier 
to  carry  out  a  public  purpose  of  support 
or  stimulation  authorized  by  a  law  of 
the  United  States;  and 

(2)  Substantial  involvement  is 
expected  between  the  government  and 
carrier  when  carrying  out  the  activity 
contemplated  in  the  agreement. 

Cost  element  means  a  distinct 
component  or  category  of  costs  (e.g. 
materials,  direct  labor,  allocable  direct 
costs,  subcontracting  costs,  other  costs) 
which  is  assigned  to  a  cost  objective. 

Cost  objective  means  a  function, 
organizational  subdivision,  contract,  or 
other  work  unit  for  which  cost  data  are 
desired  and  for  which  provision  is  made 
to  accumulate  and  measure  the  cost  of 
processes,  products,  jobs,  capitalized 
projects,  etc. 

Cost  pool  means  groupings  of 
incurred  costs  identified  with  two  or 
more  cost  objectives,  but  not  identified 
specifically  with  any  final  cost 
objective. 

Direct  supervision  means  immediate 
or  first-level  supervision. 

Directly  allocable  cost  means  any  cost 
that  is  directly  chargeable  to  one  or 
more  cost  objectives  and  can  be 
distributed  to  them  in  reasonable 
proportion  to  the  benefits  received. 
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Directly  assignable  cost  means  any 
cost  that  can  be  wholly  attributed  to  a 
cost  objective. 

Directly  associated  cost  means  any 
directly  assignable  cost  or  directly 
allocable  cost  which  is  generated  solely 
as  a  result  of  incurring  another  cost,  and 
which  would  not  have  been  incurred 
had  the  said  cost  not  been  incurred. 

Final  cost  objective  means  a  cost 
objective  that  has  allocated  to  it,  both 
assignable  and  allocable  costs  and.  in 
the  carrier's  acciimulation  syston,  is 
one  of  the  final  accuimulation  points. 

Installed  or  deployed  meems  that,  on 
a  specific  switching  system,  equipment, 
facilities,  or  services  are  operable  and 
available  for  use  by  the  carrier's 
customers. 

Labor  cost  means  the  sum  of  the 
payroll  cost,  payroll  taxes,  and  directly 
associated  benefits. 

Netwoilc  operations  costs  means  all 
directly  associated  costs  related  to  the 
ongoing  management  and  maintenance 
of  a  telecommunications  carrier's 
netw(»k. 

Plant  costs  means  the  directly 
associated  costs  related  to  the 
modifications  of  specific  kinds  of 
telecommunications  plants,  such  as 
switches,  intelligent  peripherals  and 
other  network  elements.  These  costs 
shall  include  the  costs  of  inspecting, 
testing  and"  reporting  on  the  condition  of 
telecommunications  plant  to  determine 
the  need  for  replacements,  rearranges 
and  changes;  rearranging  and  changing 
the  location  of  plant  not  retired; 
inspecting  after  modifications  have  been 
made;  the  costs  of  modifying  equipment 
records,  such  as  administering  trunking 
and  circuit  layout  work;  modifying 
operating  procedures;  properfy  held  for 
future  telecommunications  use; 
provisioning  costs;  network  c^>eration8 
costs;  and  receiving  training  to  perform 
plant  work.  Also  included  are  the  costs 
of  direct  supervision  and  office  support 
of  this  work. 

Provisioning  costs  means  all  costs 
directly  associated  with  the  resources 
expended  within  a  telecommunications 
carrier's  network  to  provide  a 
connection  and/or  service  to  an  end 
user  of  the  telecommunications  service. 

Trade  secrets/proprietary  information 
means  information  which  is  in  the 
possession  of  a  carrier  but  not  generally 
available  to  the  public,  which  that 
carrier  desires  to  protect  against 
unrestricted  disclosure  or  competitive 
use,  and  which  is  clearly  identified  as 
such  at  the  time  of  its  disclosure  to  the 
government 

Unit  cost  means.die  directly 
associated  cost  of  a  single  unit  of  a  good 
or  service  which  is  included  in  a  cost 
element 


fioail    AlkNvabto  costs. 

(a)  Costs  that  are  eligible  for 
reimbursement  under  section  109(e) 
GALEA  are: 

(1)  All  reasonable  plant  costs  directly 
associated  with  the  modifications 
performed  by  carriers  in  connection 
with  equipment,  facilities,  and  services 
installed  or  deployed  on  or  before 
January  1, 1995,  to  establish  the 
capabilities  necessary  to  comply  with 
section  103  of  GALEA,  until  the 
equipment,  facility,  or  service  is 
replaced  or  significantly  upgraded  or 
otherwise  imdergoes  major 
modifications; 

(2)  Additional  reasonable  plant  costs 
directly  associated  with  making  the 
assistance  capability  requirements 
found  in  section  103  of  GALEA 
reasonably  achievable  with  respect  to 
equipment,  facilities,  or  services 
inst£dled  or  deployed  after  January  1, 
1995,  in  accordance  with  the  procedures 
established  in  GALEA  section  109(b); 
and 

(3)  Reasonable  plant  costs  directly 
associated  with  modifications  to  any  of 
a  carrier's  systems  or  services,  as 
identified  in  the  Carrier  Statement 
required  by  GALEA  section  104(d),  that 
do  not  have  the  capacity  to 
accommodate  simultaneously  the 
number  of  interceptions,  pen  registers, 
and  trap  and  trace  devices  set  forth  in 
the  Capacity  Notice(s)  published  in 
accordance  with  GAL^  section  104. 

(bKAllowable  plant  costs  shall 
include: 

(1)  The  costs  of  installation, 
inspection,  and  testing  of  the 
telecommunications  plant,  and 
inspection  after  modifications  have  been 
made;  and 

(2)  The  costs  of  direct  supervision  and 
office  support  for  this  work  for  plant 
costs. 

(c)  In  the  case  of  any  modification  that 
may  be  used  for  any  purpose  other  than 
lawfully  authorized  electronic 
siuveillance  by  a  government  law 
enforcement  agency,  this  part  permits 
recovery  of  only  the  incremental  cost  of 
making  the  modification  suitable  for 
such  law  enforcement  purposes. 

(d)  Reasonable  costs  that  are  directly 
associated  with  the  modifications 
performed  by  a  carrier  as  described  in 
§  100.11(a)  are  recoverable.  These 
allowable  costs  are  limited  to  directly 
assignable  and  directly  allocable  costs 
incurred  by  the  business  units  whose 
efforts  are  expended  on  the 
implementation  of  GALEA 
requirements. 


which  would  be  incurred  by  a  prudent 
person  in  the  conduct  of  competitive 
business.  Reasonableness  of  sp)ecific 
costs  must  be  examined  with  particular 
care  in  connection  with  the  carrier  or  its 
separate  divisions  that  may  not  be 
subject  to  effective  competitive 
restraints. 

(1)  No  presumption  of  reasonableness 
shall  be  attached  to  the  incurrence  of 
costs  by  a  carrier. 

(2)  The  burden  of  proof  shall  be  upon 
the  carrier  to  justify  that  such  cost  is 
reasonable  under  this  part. 

(b)  Reasonableness  depends  upon 
considerations  and  circumstances, 
including,  but  not  limited  to: 

(1)  Whether  a  cost  is  of  the  tjrpe 
generally  recognized  as  ordinary  and 
necessary  for  the  conduct  of  the  carrier's 
business  or  the  performance  of  this 
obligation;  or 

(2)  Whether  it  is  a  generally  accepted 
sound  business  practice,  arm's-length 
bargaining  or  the  result  of  Federal  or 
State  laws  and/or  regulations. 

(c)  It  is  the  carrier's  responsibility  to 
inform  the  Government  of  any  deviation 
from  the  carrier's  established  practices. 

f  100.13    Directly  assignable  costs. 

(a)  A  cost  is  directly  assignable  to  the 
GALEA  compliance  effort  if  it  is  a  plant 
cost  incurred  specifically  to  meet  the 
requirements  of  GALEA  sections  103 
and  104. 

(1)  A  cost  which  has  been  incurred  for 
the  same  purpose,  in  like  circumstances, 
and  which  has  been  included  in  any 
allocable  cost  pool  to  be  assigned  to  any 
final  cost  (^jective  other  than  the 
GALEA  compliance  effort,  shall  not  be 
assigned  to  the  GALEA  compliance 
effort  (or  any  portion  thereof). 

(2)  Costs  identified  specifically  with 
the  work  performed  are  directly 
assignable  costs  to  be  charged  directly  to 
the  GALEA  compliance  effort  All  costs 
specifically  identified  with  other 
projects,  business  units,  or  cost 
objectives  of  the  carrier  shall  not  be 
charged  to  the  CALEIA  compliance 
effort,  directly  or  indirectly. 

(3)  The  burden  of  proof  shall  be  upon 
the  carrier  to  justify  that  such  cost  is  an 
assignable  cost  under  this  part. 

(b)  For  reasons  of  practicality,  any 
directly  assignable  cost  may  be  treated 
ais  a  directly  allocable  cost  if  the 
accounting  treatment  is  consistently 
applied  within  the  carrier's  accounting 
s]rstem  and  the  application  produces 
substantially  the  same  results  as  treating 
the  cost  as  a  directly  assignable  cost 


f  100.12 

(a)  A  cost  is  reasonable  if,  in  its  nature 
and  amount  it  does  not  exceed  that 


f  100.14    OktHtft 

(a)  A  cost  is  directly  allocable  to  the 
GALEA  compliance  effort: 


IMI 
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(1)  If  it  is  a  plant  cost  incurred 
specifically  to  meet  the  requirements  of 
GALEA  sections  103  and  104;  or 

(2)  If  it  benefits  both  the  GALEA 
compliance  effort  and  other  work,  and 
can  be  distributed  to  them  in  reasonable 
proportion  to  the  benefits  received. 

(b)  The  burden  of  proof  shall  be  upon 
the  carrier  to  justify  that  such  cost  is  an 
allocable  cost  under  this  part. 

(c)  An  allocable  cost  shall  not  be 
assigned  to  the  GALEA  compUance 
effort  if  other  costs  incurred  for  the 
same  purpose  in  like  circumstances 
have  been  included  as  a  direct  cost  of 
that,  or  any  other,  cost  objective. 

(d)  The  accumulation  of  allocable 
costs  shall  be  as  follows: 

(1)  Allocable  costs  shall  be 
accumulated  by  logical  cost  groupings 
with  due  consideration  of  the  reasons 
for  incurring  such  costs. 

(i)  Each  grouping  should  be 
determined  so  as  to  permit  distribution 
of  the  grouping  on  the  basis  of  the 
benefits  accruing  to  the  multiple  cost 
objectives. 

(ii)  Similarly,  the  particular  case  may 
require  subdivision  of  these  groupings 
(e.g.,  building  occupancy  costs  might  be 
separable  from  those  of  personnel 
administration  within  the  engineering 
group). 

(2)  Such  allocation  necessitates 
selecting  a  distribution  base  common  to 
all  cost  objectives  to  which  the  grouping 
is  to  be  allocated.  The  base  should  be 
selected  so  as  to  {wnnit  allocation  of  the 
grouping  on  the  basis  of  the  benefits 
accruing  to  the  multiple  cost  objectives. 

(3)  When  substantially  the  same 
results  can  be  achieved  through  less 
precise  methods,  the  number  and 
composition  of  cost  groupings  should  be 
governed  by  practical  considerations 
and  should  not  unduly  compUcate  the 
allocation. 

(4)  Once  a  methodology  for 
determining  an  appropriate  base  for 
distributing  allocable  costs  has  been 
agreed  to,  it  shall  not  be  modified 
without  written  approval  of  the  FBI,  if 
that  modification  affects  the  level  of 
reimbursement  from  the  government. 
All  items  properly  includable  in  an 
allocable  cost  base  should  bear  a  pro 
rata  share  of  allocable  costs  irrespective 
of  their  acceptance  as  reimbursable 
under  this  part. 

(5)  The  carrier's  method  of  allocating 
allocable  costs  shall  be  in  accordance 
with  the  accounting  principles  used  by 
the  carrier  in  the  preparation  of  their 
externally  audited  financial  statements 
and  consistently  applied,  to  the  extent 
that  the  expenses  are  allowable  under 
then  regulations.  The  method  may 
require  further  examination  when: 


(i)  Substantial  differences  occur 
between  the  cost  patterns  of  work  under 
GALEA  compUance  effort  and  the 
carrier's  other  work; 

(ii)  Significant  changes  occur  in  the 
nature  of  the  business,  the  extent  of 
subcontracting,  fixed-asset  improvement 
programs,  inventories,  the  volume  of 
sales  and  production,  manufacturing 
processes,  the  carrier's  products,  or 
other  relevant  circumstances;  or 

(iii)  Allocable  cost  groupings 
developed  for  a  carrier's  primary 
location  are  applied  to  off-site  locations. 
Separate  cost  groupings  for  costs 
allocable  to  off-site  locations  may  be 
necessary  to  permit  equitable 
distribution  of  costs  on  the  basis  of  the 
benefits  accruing  to  the  multiple  cost 
objectives. 

(6)  The  base  period  for  allocating 
allocable  costs  is  the  cost  accounting 
period  during  which  such  costs  are 
incurred  and  accumulated  for 
distribution  to  work  performed  in  that 
period.  The  base  period  for  allocating 
allocable  costs  will  normally  be  the 
carrier's  fiscal  year.  A  shorter  period 
may  be  appropriate  when  performance 
involves  only  a  minor  portion  of  the 
fiscal  year,  or  when  it  is  general  practice 
to  use  a  shorter  period.  When  the 
compliance  effort  is  performed  over  an 
extended  period,  as  many  base  periods 
shall  be  used  as  are  required  to 
accurately  represent  the  period  of 
performance. 

S  100.15    DlsaHowed  costs. 

(a)  General  and  Administrative  (G&A) 
costs  are  disallowed.  G&A  costs  include, 
but  are  not  limited  to,  any  management, 
financial,  and  other  expwndittues  which 
are  inctured  by  or  allocated  to  a 
business  unit  as  a  whole.  These  include, 
but  are  not  limited  to: 

(1)  Accounting  and  Finance,  External 
Relations,  Human  Resources, 
Information  Management,  Legal, 
Procxirement;  and 

(2)  Other  general  administrative 
activities  such  as  Ubrary  services,  food 
services,  archives,  and  general  security 
investigation  services. 

(b)  Gustomer  Service  costs  are 
disallowed.  These  costs  include,  but  are 
not  limited  to,  any  Marketing,  Sales. 
Product  Management,  and  Advertising 
expenses. 

(c)  Plant  costs  that  are  not  directly 
associated  with  the  modifications 
identified  in  §  100.11  are  disallowed. 
These  include,  but  are  not  limited  to, 
repairing  materiab  for  reuse,  pwrfwming 
routine  work  to  prevent  trouble; 
expenses  related  to  property  held  for 
future  telecommunications  use; 
provisioning  costs;  network  operations 


costs;  and  depreciation  and 
amortization  expenses. 

(d)  Gosts  that  have  already  been 
recovered  from  any  governmental  or 
nongovernmental  entity  are  disallowed. 

(e)  Gosts  that  cannot  be  either  directly 
assigned  or  directly  allocated  are 
disallowed. 

(f)  Additional  costs  that  are  incurred 
due  to  the  carrier's  failure  to  complete 
the  GALEA  compliance  effort  in  the 
time  frame  agreed  to  by  the  government 
and  the  carrier  are  disallowed. 

(g)  Costs  associated  with 
modifications  of  any  equipment,  facility 
or  service  installed  or  deployed  after 
January  1, 1995  which  are  deemed 
reasonably  achievable  by  the  Federal 
Gommunications  Commission  under 
section  109(b)  of  GALEA  are  disallowed. 

(h)  To  ensure  that  the  Government 
does  not  reimburse  carriers  for 
disallowed  costs,  the  following 
provisions  are  included: 

(1)  Gosts  that  are  expressly  disallowed 
or  mutually  agreed  to  be  disallowed, 
including  mutually  agreed  to  be 
disallowed  directly  associated  costs, 
shall  be  excluded  from  any  billing, 
claim,  or  proposal  applicable  to 
reimbursement  under  GALEA.  When  a 
disallowed  cost  is  inciured,  its  directly 
associated  costs  are  also  disallowed. 

(2)  Disallowed  costs  involved  in 
determining  rates  used  for  standard 
costs,  or  for  allocable  cost  proposals  or 
billing,  need  be  identified  only  at  the 
time  rates  are  proposed,  established, 
revised,  or  adjusted.  These  requirements 
may  be  satisfied  by  any  form  of  cost 
identification  which  is  adequate  for 
piuposes  of  cost  determination  and 
verification. 

f  100.16    Cost  estimata  submission. 

(a)  The  carrier  shall  provide  sufficient 
cost  data  at  the  time  of  proposal 
submission  to  allow  adequate  analysis 
and  evaluation  of  the  estimated  costs. 
The  FBI  reserves  the  ri-^ht  to  request 
additional  cost  data  from  carriers  in 
order  to  ensure  compUance  with  this 
part. 

(b)  The  requirement  for  submission  of 
cost  data  is  met  if,  as  determined  by  the 
FBI,  all  cost  data  reasonably  available  to 
the  carrier  are  either  submitted  or 
identified  in  writing  by  the  date  of 
agreement  on  the  costs. 

(c)  If  cost  data  and  information  to 
explain  the  estimating  process  are 
required  by  the  FBI  and  the  carrier 
refuses  to  provide  necessary  data,  or  the 
FBI  determines  that  the  data  provided 
are  so  deficient  as  to  preclude  adequate 
analysis  and  evaluation,  the  FBI  will 
attempt  to  obtain  the  data  and/or  eUdt 
corrective  action. 
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(d)  Instructions  for  submission  of  the 
cost  data  for  the  estimate  are  as  foUows: 

(1)  The  carrier  shall  submit  to  the  FBI 
estimated  costs  by  line  item  with 
supporting  information. 

(2)  A  cost  element  breakdown  as 
described  in  §  100.16(h)  shaU  be 
attached  for  each  proposed  line  item. 

(3)  Supporting  bre^downs  shall  be 
furnished  for  each  cost  element, 
consistent  with  the  carrier's  cost 
accounting  system. 

(4)  When  more  than  one  line  item  is 
proposed,  summary  total  amounts 
covering  all  line  items  shall  be 
furnished  for  each  cost  element. 

(5)  Depending  on  the  carrier's 
accounting  system,  the  carrier  shall 
provide  breakdowns  for  the  following 
categories  of  cost  elements,  as 
applicable: 

(i)  h4aterials.  Provide  a  consoUdated 
cost  summary  of  individual  material 
quantities  included  in  the  various  tasks, 
ordera,  or  agreement  line  items  being 
proposed  and  the  basis  upon  which  they 
were  developed  (vendor  quotes,  invoice 
prices,  etc.).  Include  raw  materials, 
parts,  software,  components,  and 
assemblies.  For  all  items  proposed, 
identify  the  item,  soim»,  quantity,  and 
cost. 

(ii)  Direct  labor.  Provide  a  time- 
phased  (e.g.,  monthly,  quarterly) 
breakdown  of  labor  hours,  rates,  and 
costs  by  appropriate  category,  and 
furnish  the  methodologies  used  in 
developing  estimates. 

(iii)  Allocable  direct  costs.  Indicate 
how  allocable  costs  are  computed  and 
appUed,  including  cost  breakdowns  that 
provide  a  basis  for  evaluating  the 
reasonableness  of  proposed  rates. 

(iv)  Subcontracting  costs.  For  any 
subcontractor  costs  submitted  for 
reimbursement,  the  carrier  is 
responsible  for  ensuring  that 
documentation  requirements  set  forth 
herein  are  passed  on  to  any  and  all 
subcontractors  utilized  in  the  carrier's 
efforts  to  meet  GALEA  requirements. 

(v)  Other  costs.  List  all  other  costs  not 
otherwise  included  in  the  categories 
described  above  (e.g.,  special  tooling, 
travel,  computer  and  consultant 
services)  and  provide  bases  for  costs. 

(e)  As  part  of  the  specific  information 
required,  the  carrier  shall  submit  with 
its  cost  estimate  and  clearly  identify  as 
such,  costs  that  are  verifiable  and 
factual.  In  addition,  the  carrier  shaU 
submit  information  reasonably  required 
to  explain  its  estimating  process, 
including: 

(1)  The  judgmental  factors  appUed, 
such  as  trends  or  budgetary  data,  and 
the  mathematical  or  other  methods  used 
in  the  estimate,  including  those  used  in 
projecting  from  known  data;  and 


(2)  The  nature  and  amount  of  any 
contingencies  included  in  the  proposed 
estimate. 

(f)  There  is  a  clear  distinction  between 
submitting  cost  data  and  merely  making 
available  books,  records,  and  otiier 
documents  without  identification.  The 
requirement  for  submission  of  cost  data 
is  met  when  aU  acciu^te  cost  data 
reasonably  available  to  the  carrier  have 
been  submitted,  either  actuaUy  or  by 
specific  identification,  to  the  FBL 

(g)  In  submitting  its  estimate,  the 
carrier  must  include  an  index, 
appropriately  referenced,  of  all  the  cost 
data  and  information  accom;>anying  or 
identified  in  the  estimate.  In  addition, 
any  future  additions  andJoi  revisions, 
up  to  the  date  of  agreement  on  the  costs, 
must  be  annotated  in  a  supplemental 
index. 

(h)  Headings  for  submission  are  as 
follows: 

(1)  Total  Project  Cost:  Siunmary 

(i)  Cost  Elements  (Enter  appropriate 
cost  elements.) 

(ii)  Propwjsed  Cost  Estimate — Total 
Cost  (Enter  those  necessary  and 
reasonable  costs  that  in  the  carrier's 
judgment  wiU  properly  be  incurred  in 
efficient  completion  of  GALEA 
requirements.  When  any  of  the  costs  in 
this  have  already  been  inciured  (e.g.. 
under  a  letter  contract),  describe  them 
on  an  attached  supporting  schedule.) 

(iii)  Proposed  Cost  Estimate — Unit 
Cost  (Enter  the  unit  costs  for  each  cost 
element.)    . 

(iv)  Supporting  Material  (Identify  the 
attachment  in  which  the  information 
supporting  the  specific  cost  element 
may  be  found.) 

(2)  Total  Project  Gosts:  Detail  (at 
Switch  Level  or  Project  Level,  as 
appropriate) 

(i)  Cost  Elements  (Enter  appropriate 
cost  elements.) 

(u)  Proposed  Cost  Estimate— Total 
Cost  (Enter  those  necessary  and 
reasonable  costs  that  in  the  carrier's 
judgment  will  properly  be  incurred  in 
efficient  completion  of  GALEA 
requirements.  When  any  of  the  costs  in 
this  have  already  been  inciured  (e.g., 
under  a  letter  contract),  describe  them 
on  an  attached  supporting  schedule.) 

(iii)  Proposed  Cost  Estimate — Unit 
Cost  (Enter  the  unit  costs  for  each  cost 
element.) 

(iv)  Supporting  Material  (Identify  the 
attachment  in  which  the  information 
supporting  the  specific  cost  element 
may  be  found.) 

f10ai7    Request  (or  payment 

(a)  The  carrier  shall  provide  sufficient 
supporting  documentation  at  the  time  of 
submission  of  request  for  payment  to 
allow  adequate  analysis  and  evaluation 


of  the  incurred  costs.  The  FBI  reserves 
the  ri^t  to  request  additional  cost  data 
from  carriers  in  order  to  ensure 
compUance  with  this  part. 

(bj  Instructions  for  submission  of  the 
supporting  documentation  for  the 
request  for  payment  are  as  follo%vs: 

(1)  The  earner  shall  submit  to  the  FBI 
incurred  costs  by  line  item  %vith 
supporting  information. 

(2)  A  cost  element  breakdovyn  as 
described  in  §  100.17(f)  shall  be 
attached  for  each  agreed  upon  line  item. 

(3)  Supporting  breakdovms  shall  be 
furnished  for  each  cost  element, 
consistent  with  the  carrier's  cost 
accounting  system. 

(c)  When  more  than  one  line  item  has 
been  agreed  upon,  summary  total 
amounts  covering  all  line  items  shall  be 
furnished  for  each  cost  element. 
Defending  on  the  carrier's  accounting 
system,  breakdovras  shaU  be  provided 
to  the  FBI  for  the  following  categories  of 
cost  elements,  as  applicable: 

(1)  Materials.  Provide  a  consoUdated 
cost  summary  of  individual  material 
quantities  included  in  the  various  tasks, 
ordera,  or  agreement  Une  items  and  the 
basis  upon  which  they  were  determined 
(vendor  invoices,  time  sheets,  payroll 
records,  etc.).  Include  raw  materials, 
parts,  software,  components,  and 
assembUes.  For  aU  reimbursable  items, 
identify  the  item,  source,  quantity,  and 
cost 

(2)  Direct  labor.  Provide  a  breakdown 
of  labor  hours,  rates,  and  cost  by 
appropriate  category,  and  fumisli  the 
methodologies  used  in  identifying  these 
costs.  Have  available  for  audit,  in 
accordance  with  §  100.18,  time  sheet 
and  labor  rate  calculation  justification 
for  all  direct  labor  charged  to  the 
agreement. 

(3)  Allocable  direct  costs.  Indicate 
how  allocable  costs  are  computed  and 
appUed,  including  cost  breakdowns, 
comparing  estimates  to  actual  data  as  a 
basis  for  evaluating  the  reasonableness 
of  actual  costs. 

(4)  Subcontracting  costs.  For  any 
subcontractor  costs  submitted  for 
reimbursement,  along  with  a  copy  of  the 
invoice,  the  carrier  must  have  available 
for  audit  in  accordance  with  §  100.18, 
documentation  that  costs  incurred  are 
just  and  reasonable. 

(5)  Other  costs.  List  all  other  costs  not 
otherwise  included  in  the  categories 
described  above  (e.g.,  sp>ecial  tooUng. 
travel,  computer  and  consultant 
services)  and  have  available  for  audit  in 
accordance  with  §  100.18. 
dociunentation  that  costs  incurred  are 
just  and  reasonable. 

(d)  There  is  a  clear  distinction 
between  submitting  cost  data  and 
merely  making  available  books,  records. 
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and  other  documents  without 
identification. 

(1)  The  requirement  for  submission  of 
cost  data  is  met  when  all  accurate  cost 
data  reasonably  available  to  the  carrier 
have  been  submitted,  either  actually  or 
by  specific  identification  of  the  data  that 
are  available  for  review  in  the  carrier's 
files,  to  the  FBI. 

(2)  Should  later  information  which 
affects  the  level  of  reimbursement  come 
into  the  carrier's  {>ossession,  it  must  be 
promptly  submitted  to  the  FBI. 

(3)  The  requirement  for  submission  of 
cost  data  continues  up  to  the  time  of 
final  reimbursement. 

(e)  In  submitting  its  invoice,  the 
carrier  must  include  an  index,  whicjh 
cross  references  the  actual  cost  data 
submitted  with  the  cost  estimate. 

(f)  Headings  for  submission  are  as 
follows: 

(1)  Total  Project  Cost:  Summary 

(i)  Cost  Elements  (Enter  appropriate 
cost  elements.) 

(ii)  Actual  Costs  Inciured — Total  Cost 
(Enter  those  necessary  and  reasonable 
costs  that  were  incurred  in  the  efficient 
completion  of  CALEA  requirements.) 

(iii)  Actual  Costs  Incurred — Unit  Cost 
(Enter  the  unit  costs  for  each  cost 
element.) 

(iv)  Supporting  Material  (Identify  the 
attachment  in  which  the  information 
supporting  the  specific  cost  element 
may  be  foimd.) 

(2)  Total  Project  Costs:  Detail  (at 
Switch  Level  or  Project  Level,  as 
appropriate.) 

(i)  Cost  Elements  (Enter  appropriate 
cost  elements.) 

(ii)  Actual  Costs  Incurred — ^Total  Cost 
(Enter  those  necessary  and  reasonable 
costs  that  were  incurred  in  the  efficient 
completion  of  CALEA  requirements.) 

(iii)  Actual  Costs  Inciured — Unit  Cost 
(Enter  the  unit  costs  for  each  cost 
elemwit.) 

(iv)  Supporting  Material  (Identify  the 
attachment  in  which  the  information 
supporting  the  specific  cost  element 
may  be  foimd.) 

f  100.18    Audit 

(a)  General.  In  order  to  evaluate  the 
accuracy,  completeness,  and  timeliness 
of  the  cost  data,  the  FBI  or  other 
representatives  of  the  Government  shall 
have  the  right  to  examine  and  audit  all 
of  the  carrier's  supporting  materials. 

(1)  These  materials  include,  but  are 
not  limited  to  books,  records, 
documents,  and  other  data,  regardless  of 
form  (e.g.,  machine  readable  media  such 
as  disk,  tape)  or  type  (e.g..  data  bases. 
appUcations  software,  data  base 
management  software,  utilities), 
including  computations  and  projections 
related  to  proposing,  negotiating. 


costing,  or  performing  CALEA 
compliance  efforts  or  modifications. 

(2)  The  right  of  examination  shall 
extend  to  all  documents  necessary  to 
permit  adequate  evaluation  of  the  cost 
data  submitted,  along  with  the 
computations  and  projections  used. 

(b)  Audits  of  request  for  payment.  The 
carrier  shall  maintain  and  the  FBI  or 
representatives  of  the  Government  shall 
have  the  right  to  examine  and  audit 
supporting  materials. 

(1)  These  materials  include,  but  are 
not  limited  to,  books,  records, 
documents,  and  other  evidence  and 
accounting  procedures  and  practices, 
regardless  of  form  (e.g.,  machine 
readable  media  such  as  disk,  tape)  or 
type  (e.g.,  date  bases,  applications 
software,  data  base  management 
software,  utilities),  sufficient  to  reflect 
properly  all  costs  claimed  to  have  been 
incurred,  or  anticipated  to  be  inctured, 
in  performing  the  CALEA  compliance 
effort. 

(2)  This  right  of  examination  shall 
include  inspection  at  all  reasonable 
times  of  the  carrier's  plants,  or  parts  of 
them,  engaged  in  performing  the  effort. 

(c)  Reports.  If  the  carrier  is  required 
to  furnish  cost,  funding,  or  performance 
reports,  the  FBI  or  representatives  of  the 
Government  shall  have  the  right  to 
examine  and  audit  books,  records,  other 
documents,  and  supporting  materials, 
for  the  purpose  of  evaluating  the 
effectiveness  of  the  carrier's  policies  and 
procediu«s  to  produce  data  compatible 
with  the  objectives  of  these  reports  and 
the  data  reported. 

(d)  Availability.  The  carrier  shall 
make  available  at  its  office  at  all 
reasonable  times  the  costs  and  support 
material  described  herein,  for 
examination,  audit,  or  reproduction, 
imtil  three  (3)  years  after  final 
reimbursement  payment.  In  addition, 

(1)  If  the  CALEA  compliance  effort  is 
completely  or  partially  teiminated,  the 
records  relating  to  the  work  terminated 
shall  be  made  available  for  three  (3) 
years  after  any  resulting  final 
termination  settlement;  and 

(2)  Records  relating  to  appeals, 
Utigation  or  the  settlement  of  claims 
arising  under  or  relating  to  the  CALEA 
compUance  effort  shall  be  made 
available  imtil  such  appeals,  litigation, 
or  claims  are  disposed  of. 

(e)  Subcontractors.  The  carrier  shall 
ensure  that  all  terms  and  conditions 
herein  are  incorporated  in  any 
agreement  with  a  subcontractor  that 
may  be  utilized  by  the  carrier  to  perform 
any  or  all  portions  of  the  agreement. 


§  100.19    Adjustments  to  agreement 
estimate. 

(a)  Adjustments  prior  to  the 
inourence  of  a  cost. 

(1)  In  accordance  with  §  100.17(d)(2). 
the  carrier  shall  notify  the  FBI  when  any 
change  afi^ecting  the  level  of 
reimbursement  occurs. 

(2)  Upon  such  notification,  if  the 
adjustment  results  in  an  increase  in  the 
estimated  reimbursement,  the  FBI  will 
review  the  submission  and  determine  if 

(i)  Funds  are  available: 

(ii)  The  adjustment  is  justified  and 
necessary  to  accompUsh  the  goals  of  the 
agreement;  and 

(iii)  It  is  in  the  best  interest  of  the 
government  to  approve  the  expenditure. 

(3)  The  FBI  will  provide  the  decision 
as  to  the  acceptability  of  any  increase  to 
the  carrier  in  writing. 

(b)  Adjustments  after  the  incurrence 
of  a  cost.  Any  cost  incurred  that  exceeds 
the  provision  in  §  100.16(e)(2)  will  be 
reviewed  by  the  FBI  to  determine 
reasonability,  allowabiUty,  and  if  it  is  in 
the  best  interest  of  the  government  to 
approve  the  expendititre  for 
reimbursement. 

(c)  Reduction  for  defective  cost  data. 

(1)  The  cost  shall  be  reduced 
accordingly  and  the  agreement  shall  be 
modified  to  reflect  the  reduction  if  any 
cost  estimate  negotiated  in  connection 
with  the  CALEA  compliance  effort,  or 
any  cost  reimbursable  imder  the  effort  is 
increased  because: 

(i)  The  carrier  or  a  subcontractor 
furnished  cost  data  to  the  government 
that  were  not  complete,  accurate,  and 
ciurent; 

(ii)  A  subcontractor  or  prospective 
subcontractor  furnished  the  cost  data  to 
the  carrier  that  were  not  complete, 
acciu^te,  and  current;  or 

(iii)  Any  of  these  parties  furnished 
data  of  any  description  that  were  not 
acciuate. 

(2)  Any  reduction  in  the  negotiated 
cost  under  §  100.19(c)(1)  due  to 
defective  data  from  a  prospective 
subcontractor  that  was  not  subsequently 
awarded  the  subcontract  shall  be 
limited  to  the  amount  by  which  either 
the  actual  subcontract  or  the  actual  cost 
to  the  carrier,  if  there  was  no 
subcontract,  was  less  than  the 
prospective  subcontract  cost  estimate 
submitted  by  the  carrier,  provided  that 
the  actual  subcontract  cost  was  not  itself 
affected  by  defective  cost  data. 

(3)  If  the  FBI  determines  under 
§  100.19(c)(1)  that  a  cost  reduction 
should  be  made,  the  carrier  shall  not 
raise  the  following  matters  as  a  defense: 

(i)  The  carrier  or  subcontractor  was  a 
sole  source  supplier  or  otherwise  was  in 
a  su{>erior  bargaining  position  and  thus 
the  costs  of  the  agreement  would  not 


have  been  modified  even  if  accurate, 
complete,  and  current  cost  data  had 
been  submitted; 

(ii)  The  FBI  should  have  known  that 
the  cost  data  at  issue  were  defective 
even  though  the  carrier  or  subcontractor 
took  no  affirmative  action  to  bring  the 
character  of  the  data  to  the  attention  of 
the  FBI; 

(iii)  The  carrier  or  subcontractor  did 
not  submit  accurate  cost  data.  Except  as 
prohibited,  an  ofiset  in  an  amount 
determined  appropriate  by  the  FBI 
based  upon  the  facts  shall  be  allowed 
against  the  cost  reimbursement  of  an 
agreement  amount  reduction  if  the 
carrier  certifies  to  the  FBI  that,  to  the 
best  of  the  carrier's  knowledge  and 
belief,  the  carrier  is  entitled  to  the  o&et 
in  the  amount  requested  and  the  carrier 
proves  that  the  cost  data  were  available 
before  the  date  of  agreement  on  the  cost 
of  the  agreement  (or  cost  of  the 
modification)  and  that  the  data  were  not 
submitted  before  such  date.  An  ofiset 
shall  not  be  allowed  if  the  understated 
data  were  known  by  the  carrier  to  be 
understated  when  die  agreement  was 
signed;  or  the  Government  proves  that 
the  facts  demonstrate  that  the  agreement 
amount  would  not  have  increased  even 
if  the  available  data  had  been  submitted 
before  the  date  of  agreement  on  cost;  or 

(4)  In  the  event  of  an  overpayment, 
the  carrier  shall  be  liable  to  and  shall 
pay  the  United  States  at  that  time  such 
overpayment  as  was  made,  with  simple 
interest  on  the  amount  of  such 
overpayment  to  be  computed  from  the 
date{s)  of  overpayment  to  the  carrier  to 
the  date  the  Government  is  repaid  by 
the  carrier  at  the  applicable 
underpayment  rate  effective  for  each 
quarter  prescribed  by  the  Secretary  of 
the  Treasury  under  26  U.S.C.  6621(a)(2). 

flOO^    ConfMantlallty  of  trade  sscrsts/ 
proprtolary  Information. 

With  respect  to  any  information 
provided  to  the  FBI  under  this  part  that 
is  identified  as  company  proprietary 
information,  it  shall  be  treated  as 
privileged  and  confidential  and  only 
shared  within  the  government  on  a 
need-to-know  basis.  It  shall  not  be 
disclosed  outside  the  government  for 
any  reason  inclusive  of  Freedom  of 
Information  requests,  without  the  prior 
written  approval  of  the  company. 
Information  provided  will  be  used 
exclusively  for  the  implementation  of 
CALEA.  This  restriction  does  not  limit 
the  government's  right  to  use  the 
information  provided  if  obtained  firom 
any  other  source  without  limitation. 

f  100^    Altomative  dispute  resolution. 

(a)  If  an  impasse  arises  in  negotiations 
between  the  FBI  and  the  carrier  which 


precludes  the  execution  of  a  cooperative 
agreement,  the  FBI  will  consider  using 
mediation  with  the  goal  of  achieving,  in 
a  timely  foshion,  a  consensual 
resolution  of  all  outstanding  issues 
through  facilitated  negotiations. 

fb)  Should  the  carrier  agree  to 
mediation,  the  costs  of  that  mediation 
process  shall  be  shared  equally  by  the 
FBI  and  the  carrier. 

(c)  Each  mediation  shall  be  governed 
by  a  separate  mediation  agreement 
prepared  by  the  FBI  and  the  carrier. 

Dated:  February  25, 1997. 
LonkFredi, 

Director,  Federal  Bureau  of  Investigation. 
Department  of  Justice. 
(FR  Doc.  97-7035  Filed  J-19-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[NE  020-1020;  FRL-STOO-T] 

Approval  and  Promulgation  of 
Implefnentation  Plans;  State  of 
Nebraaka 

AGBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  With  this  dociunent,  the  EPA 
is  approving  the  Omaha  lead  emission 
control  plan  submitted  by  the  state  of 
Nebraslf^  on  August  28. 1996.  This  plan 
was  submitted  by  the  state  to  satisfy 
certain  requirements  under  the  Qean 
Air  Act  (the  Act)  to  reduce  lead 
emissions  sufficient  to  bring  portions  of 
the  Omaha  area  into  attainment  with  the 
lead  National  Ambient  Air  Quality 
Standard  (NAAQS). 

DATES:  This  rule  is  effective  on  April  21, 
1997. 

AfXmESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hoius  at  the:  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101;  and 
the  EPA  Air  &  Radiation  E)ocket  and 
Information  Center.  401  M  Street.  SW., 
Washington.  DC  20460. 
FOR  FURTHBt  MFORMATKM  CONTACT: 
Joshua  A.  Tapp  at  (913)  551-7606. 

SUPPLBMKNTARY  INFORMATION: 

L  Background  and  Purpose 

A.  Introduction 

On  January  6, 1992,  the  EPA 
designated  portions  of  Omaha 
surrounding  the  Asarco.  Incorporated 


primary  lead  refinery  as  nonattainment 
for  the  lead  NAAQS.  Specifically,  the 
boundaries  for  the  nonattainment  area 
are:  Avenue  H  and  the  Iowa-Nebraska 
border  on  the  north,  the  Missouri  River 
on  the  east.  Eleventh  Street  on  the  west, 
and  Jones  Street  on  the  south.  Piu^uant 
to  the  designation,  the  Act  required  the 
state  of  Nebraska  to  submit  an 
attainment  plan  by  July  6. 1993.  which 
would  bring  the  area  into  attainment  by 
January  6,  1997. 

On  August  28, 1996,  the  state 
submitted  a  plan  to  the  EPA  which 
consists  of  Compliance  Order  (Case 
Number)  1520  and  associated  work 
practices.  This  plan  meets  the  minimiun 
requirements  of  sections  110  and  172  of 
the  Act  and  in  the  "Addendum  to  the 
General  Preamble  for  the 
Implementation  of  Tide  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (58  FR 
67748).  The  rationale  regarding  the 
EPA's  approval  of  this  plan  can  be 
found  in  the  December  4, 1996,  Federal 
Ragister  document  (61  FR  64304) 
proposing  the  EPA's  action  on 
Nebraska's  plan  and  in  the  technical 
support  document  (TSD)  for  this  action. 

B.  Response  to  Conunents 

The  EPA  received  comments  bom 
only  one  commentor.  On  January  3, 
1997.  the  state  of  Nebraska  submitted 
the  following  two  comments.  The  state 
identified  a  typographical  error  made  by 
the  EPA  in  its  December  4, 1996, 
proposal  in  subsection  IILf., 
"Contingency  Measures."  Specifically, 
the  EPA's  discussion  of  Nebraska's 
prohibition  on  causing  a  violation  of  the 
lead  ambient  air  quality  standard  should 
have  referenced  paragraph  19  of 
Compliance  Order  (Case  Number)  1520. 
instead  of  paragraph  20. 

The  EPA  agrees  with  this  comment 
and  wishes  to  make  one  additional 
correction.  The  EPA's  discussion  of 
street  sweeping  and  production  cuts  in 
the  same  subsection  should  have 
referenced  paragraph  18  of  Compliance 
Order  (Case  Number)  1520,  instead  of 
paragraph  19. 

The  EPA  has  determined  that  the 
proposal  notice  adequately  described 
the  issues  associated  with  the  substance 
of  the  referenced  paragraphs.  Therefore, 
despite  the  incorrect  references  to 
paragraph  numbers  in  the  proposal,  the 
EPA  has  determined  that  the  proposal 
gives  adequate  notice  of  the  rationale  for 
the  EPA's  proposed  action  on  the  two 
paragraphs  of  the  Compliance  Order 
referenced  above. 

In  its  second  comment,  the  state 
disagrees  with  the  EPA's  proposed 
nonaction  on  the  provisions  pertaining 
to  the  direct  enforcement  of  the  lead 
NAAQS  contained  in  paragraph  19  of 
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the  Compliance  Order.  In  support  of  its 
conunent,  the  state  points  to  certain 
provisions  of  section  110  of  the  Act 
which  authorize  the  Administrator  to 
approve  a  broad  spectrum  of  measures, 
means,  or  techniques  contained  in  the 
state's  plan  to  the  extent  that  they  are 
necessary  and  appropriate  to  meet  the 
applicable  requirements  under  the  Act. 
Nebraska  indicates  that  other  states  use 
similar  provisions  to  achieve 
attaiiunent.  Nebraska  also  effectively 
describes  the  difGculty  in  addressing 
individual  sources  at  a  facility  of  this 
nature  through  its  traditional  regulatory 
process.  Specifically,  the  large  number 
and  variety  of  sources,  the  variability  of 
the  emissions  rates,  the  weather 
dependent  nature  of  fugitive  emissions, 
and  the  source's  desire  for  operational 
flexibility  make  it  difficult  for  the  state 
to  develop  regulations  for  this  source 
which  are  both  protective  of  the  NAAQS 
and  which  are  sufficienUy  flexible  to 
meet  Asarco's  needs.  According  to  the 
state,  paragraph  19  resolves  this  issue  by 
protecting  the  NAAQS  while  allowing 
Asarco  increased  flexibiUty. 

The  EPA  acknowledges  the  state's 
reasons  for  developing  the  provisions  of 
paragraph  19.  However,  the  EPA's 
concerns  regarding  this  provision 
specifically  relate  to  its  general 
enforceability  and  its  inconsistency 
with  the  criteria  for  contingency 
measures  contained  in  section  172(c)(9) 
of  the  Act,  and  in  the  "Addendum  to  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Qean 
Air  Act  Amendments  of  1990"  (58  FR 
67748).  Specifically,  paragraph  19  does 
not  require  the  source  to  implement 
specific  measures  which  reduce  ambient 
lead  concentrations  when  a  violation  of 
the  standard  occius.  The  state's  remedy 
for  a  violation  of  this  paragraph  is  to 
assess  a  penalty  or  to  seek  injunctive 
relief  Neither  of  these  options  has  a 
direct  impact  on  ambient  lead 
concentrations.  As  noted  in  the 
proposal,  other  provisions  of  the  Order 
which  require  specific  emission 
reductions  (if  the  NAAQS  are  violated) 
are  sufficient  to  meet  the  contingency 
measure  requirements  in  section 
172(c)(9).  Secondly,  the  state  has  not 
defined  the  methods  by  which  it  will 
demonstrate  that  Asarco  is  the  sole 
source  of  the  ambient  violation.  Without 
predefining  such  methods,  successful 
enforcement  of  paragraph  19  will  be 
difficidL  For  the  reasons  stated  above, 
and  as  explained  in  more  detail  in  the 
TSD  for  this  action,  the  EPA  will  not 
take  action  on  paragraph  19  of 
Compliance  Order  (Case  Nimiber)  1520 
at  this  time. 


IL  Final  Action 

In  this  document,  the  EPA  takes  final 
action  to  approve  the  Nebraska 
Department  of  Environmental  Quality's 
Compliance  Order  (Case  Number)  1520, 
signed  June  6, 1996.  and  Appendix  A  to 
that  Compliance  Order  entitied,  "Work 
Practices  Manual."  Together,  these 
documents,  submitted  to  the  EPA  on 
August  28, 1996,  comprise  the 
enforceable  portion  of  the  Nebraska 
attainment  plan.  However,  the  EPA 
takes  no  action  on  paragraph  19  of 
Compliance  Order  (Case  Number)  1520 
for  the  reasons  stated  above. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  s{}ecific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  state  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  the  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds  {Union  Electric  Co.  v.  U.S.  ' 
E.Pj\.,  427  U.S.  246,  256-66  (S.Ct 
1976);  42  U.S.C.  7410(a)(2)). 

m.  Admiiuatrativ*  RaquiremmtB 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

B.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 


mandate  that  may  restdt  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate;  or  to 
private  sector,  of  $100  million  or  more. 
Under  section  205.  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector. 
result  frt)m  this  action. 

C.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Regiater.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  19,  1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affiact  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bK2).) 

List  of  Subtects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead,  Particulate  matter.  Reporting  and 
recordkeeping  requirements. 


Dated:  February  27, 1997. 
U.  Gale  Hutton, 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401— 7671q. 

Subpart  CC— Nebraska 

2.  Section  52.1420  is  amended  by 
adding  paragraph  (cK45)  to  read  as 
follows: 

$52.1420    ktontmcation  of  plan. 

(c)*  *  • 

(45)  A  revision  to  the  Nebraska  SIP  to 
reduce  lead  emissions  in  the  Omaha 
lead  nonattainment  area  sufficient  to 
bring  that  area  back  into  attainment 
with  the  lead  National  Ambient  Air 
Quality  Standard. 

(i)  Incorporation  by  reference. 

(A)  Amended  Complaint  and 
Compliance  Order  Case  No.  1520. 
signed  June  6,  1996,  except  for 
paragraph  19  and  accompanying  work 
practice  manual  in  Appendix  A. 

(ii)  Additional  material. 

(A)  Supplemental  document  entitled, 
"Methodis  for  Determining  Compliance" 
submitted  by  the  state  to  provide 
additional  detail  regarding  the 
compliance  methods  for  this  Order. 

[FR  Doc  97-7097  Filed  3-19-97;  8:45  am] 
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40  CFR  Part  52 
[WA59-7134a;  FRL-5708-3] 

Approval  and  Promulgation  of 
Implementation  Plans:  Washington 
State 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  in  part 
several  minor  revisions  to  the  State  of 
Washington  Implementation  Plan  (SIP) 
and,  at  the  same  time,  taking  no  action 
on  one  section  of  this  revision  which  is 
unrelated  to  the  purpose  of  the  SIP. 
Pursuant  to  section  110(a)  of  the  Clean 
Air  Act  (CAA),  the  Director  of  the 
Washington  Department  of  Ecology 
(WDOE)  submitted  a  request  to  EPA 
dated  August  6, 1996  to  revise  certain 
regulations  of  a  local  air  pollution* 
control  agency,  namely,  the  Puget 


Sound  Air  Pollution  Control  Agency 
(PSAPCA). 

DATES:  This  action  is  effective  on  May 
19, 1997  unless  adverse  or  critical 
comments  are  received  by  April  21, 
1997.  If  the  effective  date  is  delayed,   ' 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston.  SIP 
Manager,  Offlce  of  Air  QuaUty  (OAQ- 
107),  EPA,  1200  Sixth  Avenue,  Seattle, 
Washington  98101.  Copies  of  the  SDP 
revision  request  and  other  information 
supporting  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations:  EPA, 
Office  of  Air  Quality  (OAQ-107),  1200 
Sixth  Avenue,  Seattle,  Washington 
98101;  and  Washington  State 
Department  of  Ecology,  300  E)esmond 
Ehive,  Lacey,  Washington  98504. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Montel  Livingston.  Office  of  Air 
Quality,  EPA.  (206)  553-0180. 

SUPPt^MENTARY  INFORMATKM: 

L  Background 

The  August'6, 1996  submittal  from 
WDOE  consisted  of  minor  amendments 
to  PSAPCA  Regulations  I,  n,  and  m.  No 
action  will  be  taken  on  Regulation  I 
because  it  is  unrelated  to  the  piupose  of 
the  SIP  and  unassociated  with  criteria 
pollutants  regidated  under  the  SIP. 

Regulation  n,  section  3.11,  Coatings 
and  Ink  Manufacturing,  is  amended  to 
maintain  the  stringency  of  the  cturent 
standard,  while  allowing  those 
operations  consisting  solely  of 
manufacturing  low  vapor  pressure 
coatings  and  inks  to  be  exempt  from 
regulation.  Manufacturers  of  low  vapor 
pressure  coatings  and  inks  contribute  an 
insignificant  quantity  of  air  pollutants  to 
the  environment.  This  will  have  no 
adverse  impact  upon  air  quality  and  is 
approved  as  such.  The  amendments  to 
Regulation  II  were  adopted  by  PSAPCA 
on  April  11, 1996  and  became  effective 
on  May  16. 1996. 

Regulation  ill  is  being  amended  to 
provide  the  regulated  community  with  a 
simpler,  more  concise  chromium 
electroplating  and  anodizing  regulation 
while  incorporating  the  federal  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  requirements. 
This  amendment  revises  the  format  of 
the  emission  limit  regulation  and 
specifies  operating  and  maintainance 
procedures,  monitoring,  recordkeeping, 
and  reporting  for  chromium 
electroplating  and  anodizing  facilities. 
The  amendments  to  Regulation  III  were 
adopted  by  PSAPCA  on  June  13, 1996 
and  became  effective  on  July  18. 1996. 


The  PSAPCA  amendments  submitted 
by  WDOE  as  SIP  revisions  are  local  air 
pollution  regulations  which  are  at  least 
as  stringent  as  the  statewide  rules  of 
WDOE.  EPA  has  determined  that  these 
minor  SIP  revisions  comply  with  all 
apphcable  requirements  of  the  Clean  Air 
Act  Amendments  of  1990. 

n.  Summary  of  Today's  Action 

EPA  is,  by  today's  action,  approving 
the  following  revisions  submitted  by 
WDOE  on  August  6, 1996  as 
amendments  to  the  regulations  of 
PSAPCA  and  for  inclusion  into  the  SIP: 

Regulation  n.  Section  3.11,  Coatings  and 
hik  Manufacturing. 

Regulation  m,  section  3.01,  Hard  and 
Decorative  Chromium  Electroplating 
and  Chromium  Anodizing. 

EPA  is  taking  no  action  on  Regulation 
I,  section  3.03.  General  Regulatory 
Orders,  because  it  is  unrelated  to  the 
purpose  of  the  SIP  and  unassociated 
with  criteria  pollutants  regulated  under 
the  SIP. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revisions  should 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  May  19, 
1997  imless,  by  April  21, 1997,  adverse 
or  critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  pubUc 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  wdll  be 
effiactive  May  19, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 


IMI 
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nL  Adminislnitivc  Requiremoiti 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiire  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  juirisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibUify  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action. 

The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EJ*^., 
427  U.S.  246,  256-66  (S.  Ct  1976);  42 
U.S.C  7410(aX2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  (u-  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  obiectives 
of  the  tule  and  is  consistent  with 
statutory  requirements.  Section  203 
requiras  EPA  to  establish  a  plan  Cor 


informing  and  advising  any  small 
governments  that  may  be  significanUy 
or  uniquefy  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  approves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  frtim  this 
action. 

D.  Submission  to  Congress  and  the 
GenetxU  Accounting  Office 

Under  5  U.S.C.  801(aHl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  19,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).  42  U.S.C  7607(bK2). 

Lial  of  Sabjects  in  40  CFK  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocartmns.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 
Volatile  (Hganic  compounds. 

NalK  Incorporation  bjr  nbsmaa  of  the 
ImpIemenUtion  PUn  for  the  State  of 
WashingtoD  was  approved  by  the  Director  of 
the  OCBca  of  Federal  Registar  on  July  1. 1982. 

Dated:  Fefacuasy  24. 1997. 
CkKkClwfca. 
Regional  Admiiuatrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulatioiu  is  amended  as 
follows: 


PART  52— (AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Anthortty:  42  U.S.C  7401-7671q. 

Subpart  WW— Washington 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)  (71)  to  read  as 
follows: 

S52.2470    Identification  of  plan. 

(c)*  •  • 

(71)  On  March  6, 1996,  the  Director  of 
the  Washington  State  Department  of 
Ecology  (Ecology)  submitted  to  the 
Regional  Administrator  of  EPA  a 
revision  to  the  Puget  Sound  Air 
Pollution  Control  Agency  Regulations, 
Regulations  I.  II.  and  m. 

(i)  Incorporation  by  reference. 

(A)  Letter  dated  August  6.  1996  from 
the  Department  of  Ecology  to  EPA 
revising  the  Puget  Sound  Air  Pollution 
Control  Agency  Regulations;  Regulation 
n  Section  3.11  (Coatings  and  Ink 
Manufacturing),  effective  on  May  16, 
1996;  and  Regulation  ID  Section  3.01 
(Hard  and  Decorative  Chromium 
Electroplating  and  Chromium 
Anodizing),  effective  on  July  18. 1996. 

[FR  Doc.  97-7098  Filed  3-19-97;  8:45  ami 
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40CFRParts52arKf81 
(CO-001-0015a;  FRL-STOO-S] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  impletnentation 
Plan;  Colorado;  Prevention  of 
Significant  Deterioration;  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


f.  In  this  docimient.  EPA  is 
approving  revisions  to  Colorado's 
prevention  of  significant  deterioration 
(PSD)  permitting  requirements  in 
Regulation  No.  3.  which  were  submitted 
as  revisions  to  the  State  Implementation 
Plan  (SIP)  by  the  Governor  on  August  1, . 
1996.  The  revisions  were  submitted 
mainly  to  address  the  replacement  of 
the  total  suspended  particulate  (TSP) 
increments  with  increments  for 
ftarticulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
ten  micrometers  (PM-10).  EPA  is  also 
deleting  the  TSP  area  designation  table 
and  revising  the  PM-10  area  designation 
table  in  40  CFR  part  81  for  Colorado. 
With  the  PM-10  increments  becoming 


effective  in  these  areas,  the  TSP  area 
designations  no  longer  serve  any  useful 
purpose  relative  to  PSD. 

Also  in  this  dociunent.  EPA  is 
amending  the  language  in  40  CFR 
52.343(a)(3)  to  further  clarify  which 
sources  EPA  retains  PSD  permitting 
authority  over  in  the  State  of  Colorado. 
DATES:  This  action  will  become  effective 
on  May  19. 1997  unless  adverse  or 
critical  comments  are  received  by  April 
21. 1997.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations:  Air  Program,  Environmental 
Protection  Agency.  Region  Vni.  999 
18th  Street,  Suite  500,  Denver,  Colorado 
80202-2405;  Colorado  Department  of 
Public  Health  and  Environment,  Air 
Pollution  Control  Division,  4300  Cherry 
Creek  Drive  South,  Denver,  Colorado 
80222-1530;  and  The  Air  and  Radiation 
Docket  and  Information  Center,  401  M 
Street,  SW,  Washington,  D.C  20460. 
FOR  FURTHER  MFORMATION  CONTACT: 
Vicki  Stamper,  8P2-A,  at  (303)  312- 
6445. 

StJPPI^MENTARY  INFORMATION: 
I.  Background 

In  this  dociunent,  EPA  is  acting  on 
revisions  to  the  PSD  permitting  program 
in  Regulation  No.  3  for  the  State  of 
Colorado.  The  State's  revisions  were 
generally  made  to  address  the 
replacement  of  the  TSP  increments  with 
increments  for  PM-10  in  the  Federal 
PSD  permitting  requirements  in  40  CFR 
51.166,  which  were  promulgated  by 
EPA  on  June  3, 1993  (58  FR  31622- 
31638).  The  State  also  made  other  minor 
administrative  changes  to  Regulation 
No.  3.  This  document  evaluates  the 
State's  submittal  for  conformity  with  the 
corresponding  Federal  regulations  and 
the  requirements  of  the  Clean  Air  Act 
(Act).  In  addition,  this  document 
provides  justification  regarding  the 
removal  of  the  TSP  area  designation 
table  in  40  CFR  part  81  for  Colorado. 

Also  in  this  document,  EPA  is 
amending  the  language  in  40  CFR 
52.343(a)(3)  to  further  clarify  which 
sources  EPA  retains  PSD  permitting 
authorify  over  in  the  State  of  Colorado. 
EPA  is  making  this  correction  pursiiant 
to  section  110(k)(6)  of  the  Act 

n.  This  Actum 

A.  Analysis  of  State  Submission 
1.  Procediual  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 


developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  fiuther  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565,  April  16, 1992).  The  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51,  appendix 
V.  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  under 
section  110(k)(a)(B)  if  a  completeness 
determination  is  not  made  by  EPA 
within  six  months  after  receipt  of  the 
submission. 

A  public  hearing  to  entertain  pubUc 
comment  on  the  initial  PSD  SIP  revision 
was  held  by  the  State  of  Colorado  on 
August  17, 1995,  and  the  rule  revisions 
were  subsequenUy  adopted  by  the  State. 
The  rule  revisions  were  formally 
submitted  to  EPA  for  approval  on 
August  1,  1996.  The  SIP  revision  was 
reviewed  by  EPA  to  determine 
completeness  shortly  after  its  submittal, 
in  accordance  with  Uie  completeness 
criteria  referenced  above.  The  submittal 
was  found  to  be  complete,  and  a  letter 
dated  September  26, 1996  was 
forwarded  to  the  Governor  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the 
processing  of  the  SIP  submittal. 

2.  Evaluation  of  State's  Submittal 

a.  PM-10  Increment  Revisions.  As 
discussed  above,  EPA  promulgated 
increments  for  PM-10  on  June  3, 1993 
(see  58  FR  31622-31638).  EPA 
promulgated  revisions  to  the  Federal 
PSD  permitting  regiilations  in  40  CFR 
52.21,  as  well  as  to  the  PSD  permitting 
requirements  that  State  programs  must 
meet  in  order  to  be  approved  into  the 
SIP  in  40  CFR  51.166.  EPA  or  its 
delegated  State  programs  were  required 
to  b^in  implementation  of  the 
increments  by  June  3, 1994,  while  the 
implementation  date  for  States  with  SIP- 
approved  PSD  permitting  programs 
(such  as  Colorado)  will  be  the  date  on 
which  EPA  approves  the  revised  State 
PSD  program  containing  the  PM-10 
increments.  In  accordance  with  40  CFR 
51.166(a)(6)(i),  States  with  SIP-approved 
PSD  programs  were  required  to  adopt 


the  PM-10  increment  requirements 
within  nine  months  of  the  effective  date 
(or  by  March  3, 1995).  For  further 
background  regarding  the  PM-10 
increments,  see  the  June  3, 1993  Federal 
Register  notice. 

Ld  order  to  address  the  PM-10 
increments,  Colorado  revised  the 
following  sections  of  its  PSD  permitting 
regulations  in  Colorado  Regulation  No. 
3: 

(1)  The  definition  of  "baseline  area" 
in  Section  LB.  10.  of  Part  A  of  Regulation 
No.  3  was  revised  to  conform  with  40 
CFR51.166(bKl5)(ui); 

(2)  The  defiinition  of  "minor  soiuce 
baseline  date"  in  Section  I.B.35.  of  Part 
A  of  Regulation  No.  3  was  revised  to 
conform  with  40  CFR  51.166(b)(14)(iv); 

(3)  The  definition  of  "net  emissions 
increase"  in  Section  LB. 37.  of  Part  A  of 
Regulation  No.  3  was  revised  to  conform 
with  40  CFR  51.166(3)(iv); 

(4)  The  State  added  language  to 
Section  IV.D.3.b.(v)  of  Part  B  of 
Regulation  No.  3  to  address  the 
provisions  in  40  CFR  51.166(i)(12), 
which  allows  a  State  to  provide  an 
exemption  from  addressing  the  new 
PM— 10  increments  for  sources  who  have 
submitted  a  PSD  permit  application 
which  the  State  has  determined  to  be 
complete  before  the  PM-10  increments 
take  effect; 

(5)  The  State  revised  the  increments 
tobies  in  Section  Vn.A.l.  of  Part  B  of 
Regulation  No.  3  to  incorporate  the  PM- 
10  increments  in  40  CFR  51.166(c); 

(6)  The  Stote  revised  Section  X.D.  of 
Part  B  of  Regulation  No.  3  to  address  the 
changes  reflecting  PM-10  increments  in 
40  CFR  51.166(p)(4):  and 

(7)  The  Stote  revised  Section  V.D.11. 
of  Part  A  of  Regulation  No.  3,  which 
discusses  when  modeling  is  required  to 
determine  ambient  equivalence  of 
emissions  trades,  to  replace  the  TSP 
Class  I  increments  with  the  PM-10  Class 
I  increments  (for  determining  whether 
an  ambient  impact  is  significant). 

EPA  has  reviewed  these  revisions  and 
has  found  that  the  revisions  address  all 
of  the  required  regulatory  revisions  for 
PM-10  increments  promulgated  by  EPA 
on  Jime  3, 1993. 

b.  TSP  Area  Deletions.  Section  107(d} 
of  the  1977  Amendmento  to  the  Act 
authorized  each  Stote  to  submit  to  the 
Administrator  a  list  identifying  those 
areas  which  (1)  do  not  meet  a  national 
ambient  air  quality  standard  (NAAQS) 
(nonattainment  areas),  (2)  cannot  be 
classified  on  the  basis  of  available 
ambient  dato  (unclassifiable  areas),  and 
(3)  have  ambient  air  qualify  levels  better 
than  the  NAAQS  (attainment  areas).  In 
1978,  the  EPA  published  the  original  list 
of  all  area  designations  pursuant  to 
section  107(dK2)  (commonly  refimed  to 


iMI 


13334       Federal  Register  /  Vol.  62.  No.  54  /  Thursday,  March  20.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  54  /  Thursday.  March  20.  1997  /  Rules  and  Regulations       13335 


as  "section  107  areas"),  including  those 
designations  for  TSP.  in  40  CFR  part  81. 

One  of  the  purposes  stated  in  toe  Act 
for  the  section  107  areas  is  for 
implementation  of  the  statutory 
requirements  for  PSD.  The  PSD 
provisions  of  part  C  of  the  Act  generally 
apply  in  all  section  107  areas  that  are 
designated  attainment  or  unclassifiable 
|40  CFR  52.21(i)(3)J.  Under  the  PSD 
program,  the  air  quaUty  in  an  attainment 
or  unclassifiable  area  is  not  allowed  to 
deteriorate  beyond  prescribed  maximum 
allowable  increases  in  pollutant 
concentrations  (i.e.,  increments). 

EPA  revised  the  primary  and 
secondary  NAAQS  for  particular  matter 
on  July  1, 1987  (52  FR  24634). 
eliminating  TSP  as  the  indicator  for  the 
NAAQS  and  replacing  it  with  the  PM- 
10  indicator.  However,  EPA  did  not 
delete  the  section  107  areas  for  TSP 
Usted  in  40  CFR  part  81  at  that  time 
because  there  were  no  increments  for 
PM-10  promulgated  at  that  time.'  States 
were  required  to  continue  implementing 
the  TSP  increments  in  order  to  prevent 
significant  deterioration  of  particulate 
matter  air  quahty  until  the  PM-10 
increments  replaced  the  TSP 
increments.  With  the  State  adoption  and 
implementation  of  the  PM-10 
increments  becoming  effective,  the  TSP 
area  designations  generally  serve  no 
useful  piupose  relative  to  the  PSD 
program.  Instead,  the  PM-10  area 
designations  now  serve  to  properly 
identify  those  areas  where  air  quality  is 
better  than  the  NAAQS,  i.e.,  "PSD 
areas,"  and  to  provide  the  geographic 
link  necessary  for  implementation  of  the 
PM-10  increments.^ 

Thus,  in  the  June  3, 1993  Federal 
Register  notice  in  which  EPA 
promulgated  the  PM-10  increments, 
EPA  stated  that,  for  States  with  SIP- 
approved  PSD  programs.  EPA  would 
delete  the  TSP  area  designations  at  the 


•  The  EPA  did  not  promulgata  new  PM-10 
incraments  tunutUoaoiuly  with  tb«  promulgation 
of  the  PM-10  NAAQS.  Under  section  ie6<b)  of  the 
Act  EPA  is  •utborixed  to  promulgate  new 
increments  "ikM  more  than  2  yean  after  the  date  of 
promuJgatioo  of  *  •  •  aUndank."  Consequently. 
EPA  lemporarily  relaioad  the  TSP  increments,  as 
wail  as  the  section  107  areas  for  TSP. 

>lt  should  be  noted  that  40  CFR  part  81  does  not 
preaently  list  all  section  107  areas  far  PM-10.  Only 
tboee  anas  designated  "naaanainmenl"  appav  in 
the  State  listings.  This  is  baca«sa  ondar  the  liitiiMs 
(MbUahMl  by  EPA  in  the  re^anl  ls«talw  oo 
NwvwiImi  6. 1991.  KPAi  primary  obiective  was  to 
itfaodfy  Donattainment  areas  iteaigiiilinl  as  >uch  by 
operation  of  law  upon  «■■««  ■■■twl  of  the  1990 
Amendments.  For  Sutee  hartng  do  PM-IO 
■Moaltainment  areas  designated  by  opacatioo  of  law. 
EPA  did  not  include  a  new  PM-10  listii^ 
HeiaHtMlaas.  secboo  107(dK4XBXiii)  mandates  thM 
all  ateas  not  designated  nooattainnwnt  for  PM-IO 
by  operation  of  law.  are  designated  unclassifiable. 
The  PM-lO  inciemauts  apply  in  any  area 
darignted  nnrlaaainable  far  PM-ia 


same  time  EPA  approves  the  revision  to 
a  State's  plan  incorporating  the  PM-10 
increments.  In  deleting  any  State's  TSP 
area  designations,  EPA  must  ensure  that 
the  deletion  of  those  designations  will 
no*  result  in  a  relaxation  of  any  control 
measures  that  ultimately  protect  the 
PM-10  NAAQS. 

The  following  TSP  nonattainment 
areas  in  Colorado  are  included  in 
nonattainment  designations  for  PM-10: 
the  Boulder  Urbanized  Area  and  the 
Denver  Urbanized  Area.  The  State  has 
adopted  a  PM-10  SIP  for  the  Denver 
Metropolitan  area  (which  includes  the 
Boulder  area).  Thus.  EPA  believes  it  is 
appropriate  at  this  time  to  delete  the 
TSP  area  designations  for  these  areas. 

Colorado  has  three  areas  listed  in  40 
CFR  part  81  as  nonattainment  for  the 
TSP  standards  but  which  are  not 
designated  nonattainment  for  PM-10: 
the  cities  of  Fort  Collins  and  Greeley, 
the  Colorado  Springs  3-C  urbanized 
area,  and  the  Grand  Junction  urbanized 
area.  EPA  has  reviewed  the  existing 
approved  particulate  matter  control 
strategies  for  these  areas  and  has 
determined  that  the  deletion  of  the  TSP 
nonattainment  status  for  these  areas  will 
not  result  in  a  relaxation  of  any  controls 
that  would  adversely  impact  the  PM-10 
NAAQS.  Consequently,  EPA  believes  it 
is  appropriate  at  this  time  to  delete  the 
TSP  designations  for  these  areas.  If  the 
State  sub«equently  revises  any  of  the 
particulate  matter  control  strategies 
currently  in  the  SIP  for  these  areas,  it 
must  submit  a  SIP  revision  to  EPA  for 
approval  that  must  meet  all  applicable 
Federal  reouirements. 

As  stated  above,  the  State  has  adopted 
adequate  provisions  in  its  PSD  program 
for  the  implementation  of  the  PM-10 
increments.  Therefore.  EPA  is  deleting 
the  State's  existing  TSP  designation 
table  in  40  CFR  81.306. 

c.  Other  Administrative  Revisions.  As 
discussed  above,  the  State  made  other 
minor  administrative  revisions  to 
Regulation  No.  3  in  its  August  1. 1996 
SIP  submittal.  These  revisions  included 
correction  of  errors  in  the  numbering  of 
certain  sections,  errors  which  occurred 
in  the  printing  of  Regulation  No.  3  in 
the  Code  of  Colorado  Regulations,  and 
other  minor  deficiencies.  Specifically  in 
Part  A  of  Regulation  No.  3,  the  State 
revised  the  niunbering  of  the  definitions 
in  Section  LB.,  Section  I.B.36..  Sections 
IV.B.  and  C.  and  Section  V.Cl. 
Regarding  Section  IB.  which  contains 
the  definitions  apphcable  to  Regulation 
No.  3.  EPA  noted  additional  niunbering 
erron  in  this  section  which  the  State 
needs  to  coirect.  Therefore.  EPA  is  not 
approving  the  revisions  to  this  section  at 
this  time,  with  the  exception  of  those 
specific  definitions  that  were  revised  to 


reflect  the  PM-10  PSD  increments  (as 
discussed  in  Section  II.A.2.a.  of  this 
document). 

EPA  believes  it  is  appropriate  to 
appiove  all  of  the  other  minor  revisions 
at  this  time,  with  the  exception  of 
Section  IV.C.  of  Part  A.  This  provision 
in  this  section,  which  allows  for 
emissions  trading  under  a  construction 
or  title  V  operating  permit  cap.  was 
originally  submitteti  as  a  revision  to  the 
SIP  on  November  12,  1993  along  with 
many  other  revisions  to  Regulation  No. 
3.  In  EPA's  January  21. 1997  Federal 
Register  promulgating  action  on  the 
State's  November  12. 1993  submittal. 
EPA  did  not  take  action  on  Section  IV.C. 
of  Part  A  of  Regulation  No.  3.  For  the 
reasons  stated  in  that  Federal  Register. 
EPA  is  not  taking  action  on  the  revisions 
to  Section  IV.C.  in  this  action.  (See  62 
FR  2911  for  further  details.) 

B.  Amendment  to  40  CFR  52.343(aH3) 

On  September  2, 1986.  EPA  approved 
Colorado's  PSD  regulations  (51  FR 
31125).  hi  that  approval.  EPA  indicated 
that  the  Federal  PSD  regulations  would 
remain  in  effect  for  sources  that  had 
previously  received  PSD  permits  from 
EPA.  On  June  15. 1987.  EPA  issued  a 
correction  notice  regarding  the  approval 
of  Colorado's  PSD  regulations  (52  FR 
22638).  In  that  correction  notice.  EPA 
revised  language  in  40  CFR 
52.343(a)(10) '  to  clarify  that  EPA  was 
retaining  PSD  authority  not  only  for 
sources  which  received  a  PSD  permit 
from  EPA  before  September  2. 1986,  but 
also  for  sources  that  constructed  before 
EPA's  September  2. 1986  approval  of 
Colorado's  PSD  regulations.  EPA 
explained  that  this  correction  was 
needed  because  Colorado's  PSD 
regulations  allowed  Colorado  to  issue 
PSD  permits  only  to  sources  that 
applied  for  a  permit  after  EPA's 
approval  of  Colorado's  PSD  program. 
EPA  further  explained  that  neither  EPA 
nor  Colorado  intended  to  create  any 
gaps  in  the  PSD  program  through  EPA 
approval  of  the  Colorado  regulations. 

The  approval  language  in  the  June  15, 
1987  correction  notice  has  led  to  some 
confusion.  The  correction  noti(» 
focused  only  on  the  status  of  sources  as 
of  the  date  of  approval  of  Colorado's 
PSD  program  and  did  not  consider 
future  souroe  changes  or  permit 
applications.  For  example,  major 
sources  subject  to  EPA's  PSD 
regulations  may  have  constructed  or 
modified  before  September  2. 1986 
without  applying  for  a  PSD  permit.  If 


'  Note:  40  CFR  52.»43(aXlO)  was  redesignated  as 
40  CFR  52.343(aH4)  on  August  IS.  1994  (59  FR 
42906).  and  40  CFR  52.343(aX4l  «vas  redesignated 
as  40  CFR  52.343(aK3)  on  January  21.  1997  (62  FR 

29141. 


these  sources  were  to  apply  to  Colorado 
for  a  PSD  permit  after  September  2, 
1986.  Colorado  would  have  authority 
under  Colorado  law  to  issue  PSD 
permits  to  such  sources.  However,  the 
language  in  EPA's  June  15, 1987 
correction  notice  might  be  read  to 
require  that  EPA  issue  permits  to  such 
sources.  This  would  be  contrary  to 
EPA's  intent  in  issuing  the  correction 
notice  which  was  to  eliminate  any  gaps 
in  coverage,  not  to  retain  authority  in 
instances  in  which  Colorado  has  the 
authority  to  issue  PSD  permits  under 
State  law.  In  addition,  the  correction 
notice  did  not  address  the  question  of 
which  agency  should  issue  permits  to 
sources  that  received  permits  bom  EPA 
before  September  2,  1986,  but  that  seek 
a  major  modification  after  September  2. 
1986.  Similar  questions  pertain  to  major 
sources  which  constructed  before  EPA's 
PSD  program  became  effective,  and  then 
later  seek  a  major  modification. 

Accordingly,  EPA  believes  it  is 
appropriate  to  correct  the  language 
currently  in  40  CFR  52.343(a)(3)  to 
clarify  that  the  retention  of  EPA's  PSD 
authority  applies  only  to  soiuces  which 
constructed  prior  to  September  2,  1986 
and  which  have  not  otherwise  subjected 
themselves  to  Colorado's  PSD 
permitting  regulations  after  September 
2. 1986,  either  through  application  to 
Colorado  for  a  PSD  permit  (in  the  case 
of  those  sources  which  improperly 
constructed  without  obtaining  a  PSD 
permit)  or  through  application  to 
Colorado  for  a  major  modification  to  the 
source.  This  correction  is  consistent 
with  the  manner  in  which  EPA  and 
Colorado  have  been  implementing  the 
PSD  program  within  Colorado.  EPA  is 
making  this  correction  under  section 
110(k)(6)oftiieAct. 

Note  that  this  action  does  not  alter 
Colorado's  PSD  permitting  jurisdiction. 
The  State  does  not  have  authorify  to. 
issue  PSD  permits  to  new  or  modified 
stationary  sources  proposing  to  locate 
within  the  exterior  boundaries  of  Indian 
reservations  or  on  Indian  lands;  EPA 
retains  PSD  permitting  authority  for 
such  sources.  [See  40  CFR  52.343(a)(1) 
ft(2}.l 

IIL  Final  Action 

Based  on  the  review  and  justification 
provided  in  this  document  and  the 
accompanying  Technical  Support 
Dociunent  (TSD),  EPA  is  approving  the 
SIP  revision  regarding  PSD  permitting 
submitted  by  the  State  of  Colorado  on 
August  1.  1996.  However,  for  the 
reasons  discussed  above.  EPA  is  not 
acting  on  the  minor  administrative 
changes  made  to  Section  LB.  of  Part  A 
of  Regulation  No.  3.  nor  is  EPA  acting 
on  Section  IV.C.  of  Part  A  of  Regulation 


No.  3  at  this  time.  In  addition,  EPA  is 
deleting  Colorado's  TSP  area 
designation  table  in  40  CFR  81.306.  and 
EPA  is  revising  the  PM-10  area 
designation  table  in  40  CFR  81.306  to 
add  the  following  areas  designated  as 
unclassifiable  for  PM-10:  *  Air  Quality 
Contitjl  Region  (AQCR)  1.  AQCR  2, 
AQCR  3  (excluding  the  Denver 
Metropolitan  moderate  PM-10 
nonattainment  area).  AQCR  4.  AQCR  5, 
AQCR  6  (excluding  the  Lamar  moderate 
PM-10  nonattainment  area),  AQCR  7, 
AQCR  8,  AQCR  9  (excluding  the  Pagosa 
Springs  moderate  PM-10  nonattainment 
area),  AQCR  10  (excluding  the  Telluride 
moderate  PM-10  nonattaiiunent  area), 
AQCR  11,  AQCR  12  (excluding  die 
Aspen/Pitkin  Coimty  and  Steamboat 
Springs  Area  Airshed  moderate  PM-10 
nonattainment  areas),  and  AQCR  13 
(excluding  the  Canon  Qfy  moderate 
PM-10  nonattainment  area).  Since  these 
AQCRs  encompass  the  entire  State,  EPA 
is  deleting  the  "Rest  of  State"  PM-10 
area. 

EiPA  is  also  amending  the  language  in 
40  CFR  52.343(a)(3)  to  further  clarify 
which  sources  EPA  retains  PSD 
permitting  authority  over  in  the  State  of 
Colorado. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  May  19. 1997 
unless,  by  April  21,  1997,  adverse  or 
critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  pwriod  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  May  19, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 


*EPA  is  designating  the  PM-10  areas  as 
unclassifiable.  rather  than  attainment,  at  this  time 
to  be  consistent  with  section  107(dK4)(B)  of  the  Act 
which  stated  that  any  area  which  was  not  initially 
designated  as  nonattainment  for  PM-10  shall  be 
designated  unclassifiable.  EPA  mil  consider 
redesignating  these  areas  to  "attainment"  status  at 
a  later  date.  Both  "unclassifiable"  and  "attainment" 
areas  have  the  same  status  for  PSO  purposes. 


establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  imder  the 
procedures  published  in  the  Federal 
Registn-  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600,  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  nUe  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  imder  the  Act, 
preparation  of  a  regulatory  fiexibilify 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.  EJ>.A..  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfimded 
Mandates  Reform  Act  of  1995 
("Unfimded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
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aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
eflective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
resuh  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  19, 1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finahty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 


Designated  area 


extend  the  time  within  which  a  petition 
for  judicial  review  must  be  filed,  and 
shall  not  postpone  the  eHiactiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

LiatafSnbiects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  bicorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81 

Air  |X)llution  control.  National  parks. 
Wilderness  areas. 

Dated:  February  27, 1997. 
Patricia  D.  Hnll, 
Acting  Regional  Administrator. 

Title  40,  chapter  I  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  parts  52 
and  81  continue  to  read  as  follows: 

AudMrity:  42  U.S.C  7401-7671q. 

PART  52— [AMENDED] 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(81)  to  read  as 
follows: 

§  82.320    wewlHIcaHoii  of  ptan. 

•        •         •        •         • 

(c)  *  •  • 

(81)  On  August  1. 1996,  the  Governor 
of  Colorado  submitted  revisions  to  the 
prevention  of  significant  deterioration 
regulations  in  Regulation  No.  3  to 
incorpmate  changes  in  the  Federal  PSD 
permitting  regulations  for  PM-10 
increments  and  to  make  other  minor 
administrative  revisions. 

(i)  Incorporation  by  reference. 

(A)  Regulation  No.  3,  Air  Contaminant 
Emissions  Notices,  5  CCR  1001-5, 

Colorado— PM-10 


revisions  adopted  8/17/95,  effective  10/ 
30/95.  as  follows:  Part  A.  Section  I.B..  as 
follows:  the  definition  of  "baseline 
area"  in  subsection  10,  the  definition  of 
"minor  source  baseline  date"  in 
subsection  35.  and  the  definition  of  "net 
emissions  increase"  in  subsection  37; 
Part  A:  Sections  IV.B..  V.C.I..  and 
V.D.ll.c;  Part  B:  Sections  IV.D.3.b.(v), 
Vn.A.l..andX.D. 

3.  Section  52.343  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 


182.343    StgnNlcant 
quality. 


uovMiofwufi  or  Mf 


(a)  •  *  ' 

(3)  Sources  which  constructed  prior  to 
September  2, 1986  and  which  have  not 
otherwise  subjected  themselves  to 
Colorado's  PSD  permitting  regulations 
after  September  2. 1986,  either  through 
appUcation  to  Colorado  for  a  PSD 
permit  (in  the  case  of  those  sources 
which  improperly  constructed  without 
obtaining  a  PSD  permit)  or  through 
apphcation  to  Colorado  for  a  major 
modification  to  the  source. 


PART  81— [AMENDED] 

^4.  Section  81.306  is  amended  by 
removing  the  table  for  "Colorado-TSP" 
and  by  removing  the  entry  in  the  table 
for  "Colorado-PM-lO  "  for  "Rest  of 
State." 

5.  Section  81.306  is  amended  by 
adding  entries  at  the  end  of  the  table  for 
"Colorado-PM-10"  for  "AQCR  1", 
"AQCR  2, "  "AQCR  3."  "AQCR  4," 
"AQCR  5,'  "AQCR  6,"  AQCR  7."  AQCR 
8,"  "AQCR  9,"  "AQCR  lO,"  "AQCR  11." 
"AQCR  12."  and  "AQCR  13"  to  read  as 
follows: 

f81.306    Colorada 

•        •        *        •        • 


Designation 


Ctassification 


Dale 


AQCR  1 

AQCR  2. „ „ 

AQCR  3  (axdudhg  »•  Denver  Makopoflm  PII4-10 

AQCR4 

AQCR5 


Type 


Type 


area) 


AQCR  6  (exdudng  the  Lanar  PM-10  nonaRwwnenl  waa) 

AQCR  7 __ 

AQCR  8 ~.I'ZZL.'"Z 

AQCR  9  (exckjdno  «»  Pagosa  Springs  PM-10  nonaltnnmant  ma) 

AQCR  10  (axdudngtieTaiuhde  PM-10  norwUnmentwaa) 

AQCR  11 


11/15/90 
11/15/90 
11/15«) 
11/15«) 
11/15/90 
11/15/90 
11/15«) 
11/1S/B0 
11/15/90 
11/15/95 
11/1 S/95 


unctassmaDie 
UnciassifiaMe 
Undassifi^jle 
Unciassifi^ile 
Undassitiable 
UrKlassifiabte 
Undassifiable 
Undassifiatile 
Undassiftabto 
tJndassffi^ile 
Undassifiable 


Colorado— PM-1 0— Continued 

Designation 

i^iassmcanon 

Date                  Type 

Date                 Type 

AQCR  12  (excluding  ttie  Aspen/Pitkin  County  and' Steamboat  Springs  Area          11/15/90    Undassifiable 

Airshed  PM-10  nonattainment  areas). 
AQCR  13  (excluding  the  Canon  City  PM-10  nonattainment  area) 1/15/90    Undassifiabie 

[PR  Doc.  97-7096  Filed  3-19-97;  8:45  am] 
BNjjNQ  CODE  aseo-ao-p 

40  CFR  Part  180 
[OPP-300461;  FRL-6595-q 
RIN  2070-AC78 

Tebufenozida;  Pesticide  Toierances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
the  insecticide  tebufenozide  in  or  on  the 
raw  agricultural  commodities  sugar  beet 
roots,  sugar  beet  tops,  sugar  beet 
molasses,  sugar  beet  refined  sugar  and 
sugar  beet  dried  pulp  in  connection 
with  EPA's  granting  of  emergency 
exemptions  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of 
tebufenozide  on  sugar  beets  in 
California.  This  regulation  establishes 
maximum  permissible  levels  for 
residues  of  tebufenozide  on  sugar  beets. 
These  tolerances  will  expire  on  March 
30. 1998. 

DATES:  This  regulation  becomes 
effective  March  20.  1997.  This  entries  in 
the  table  expire  on  March  30. 1998. 
Objections  and  requests  for  hearings 
must  be  received  by  EPA  on  May  19, 
1997. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  nimiber,  [OPP-3004611, 
must  be  submitted  to:  Hearing  Cleric 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsbxugh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  document  control  number,  (OPP- 
3004611,  should  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 


(7506C),  Office  of  Pesticide  Programs, 
Enviroiunental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460.  hi 
person,  bring  a  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  charaqters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-300461].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Pat  Cimino,  Registration  Division 
(7505W).  Environmental  I^rotection 
Agency,  401  M  St.  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail:  Sixth  Floor,  Crystal 
Station  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703) 
308-8328.  e-mail: 
cimino.  pat@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA, 
piusuant  to  section  408(e)  and  (1)(6)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C  346a(e)  and 
(1)(6),  is  establishing  tolerances  for 
residues  of  the  insecticide  tebufenozide 
(benzoic  acid,  3,5-dimethyl-l-{l,l- 
dimethylethyl)-2-(4- 
ethylbenzoyl)hydrazide)  in  or  on  sugar 
beet  roots  at  0.3  parts  per  milUon  (ppm), 
sugar  beet  tops  at  0.6  ppm,  sugar  beet 
dried  pulp  at  6.0  ppm.  and  sugar  beet 
molasses  and  refined  sugar  at  4.0  ppm. 
These  tolerances  will  expire  by  EPA  on 
March  30.  1998. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 


amends  both  the  FFDCA,  21  U.S.C.  301 
et  seq.,  and  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  FFDC\  section  408  with  a 
new  safety  standard  and  new 
procedures.  These  activities  are 
described  below  and  discussed  in 
greater  detail  in  the  final  rule 
establishing  the  time-limited  tolerance 
associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135.  November  13. 
1996)(FRL-5572-9). 

New  FFDCA  section  408(b)(2MA)(i) 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
FFDCA  section  408(bK2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposiue  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water,  but 
does  not  include  occupational  exposure. 
Section  408(b)(2)(C)  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  apd  children  to  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  "ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  in&nts  and  children  bom 
aggregate  exposure  to  the  pesticide 
chemical  residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

FFDCA  section  408(1)(6)  requires  EPA 
to  establish  a  time-limited  tolerance  or 
exemption  iroxn  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 


IMI 
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exemption  granted  by  EPA  under 
section  18  of  FIFRA. 

FFDCA  section  408(1)(6)  also  requires 
EPA  to  promulgate  regulations  by 
August  3, 1997,  governing  the 
establishment  of  tolerances  and 
exemptions  under  FFDCA  section 
4O80)(6)  and  requires  that  the 
r^ulations  be  consistent  with  FFDCA 
section  408(b)(2)  and  (c)(2)  and  FIFRA 
section  18. 

FFDCA  section  408(1)(6)  allows  EPA 
to  establish  tolerances  or  exemptions 
from  the  requirement  for  a  tolerance,  in 
connection  with  EPA's  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  for  public  comment.  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA,  EPA  can 
establish  such  tolerances  or  exemptions 
luider  the  authority  of  FFFDCA  section 
408(e)  and  (1)(6)  without  notice  and 
comment  rulemaking. 

In  establishing  FDHIA  section  18- 
related  tolerances  and  exemptions 
during  this  interim  period  before  EPA 
issues  the  FFDCA  section  4080)(6) 
procedural  regulation  and  before  EPA 
makBS  its  broad  p>olicy  decisions 
concerning  the  interpretation  and 
implementation  of  the  new  FFDCA 
section  408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  FFDCA 
section  408  and  the  new  safety  standard 
to  other  tolerances  and  exemptions. 
Rather,  these  early  FIFRA  section  18 
tolerance  and  exemption  decisions  will 
be  made  on  a  case-by-case  basis  and  will 
not  bind  EPA  as  it  proceeds  with  further 
rulemaking  and  poUcy  development 
EPA  intends  to  act  on  FIFRA  section  18- 
related  tolerances  and  exemptions  that 
clearly  qualify  under  the  new  law. 

n.  Emergency  Exemptions  for 
Tebufenozide  on  Sugar  Doeta  and 
FFDCA  Tokrancn 

On  October  11,1 996 ,  the  California 
Environmental  Protection  Agency, 
Department  of  Pesticide  Regulation 
requested  a  specific  exemption  under 
FIFRA  section  18  for  the  use  of 
tebufenozide  to  control  Granulate 
Cutworm  [Agrotis  subtermnea]  on  sugar 
beets.  Sugar  beets  grown  in  Imperial 
County,  California  are  severely  infested 
with  granulate  cutworms  and  growers 
have  already  experienced  economic  loss 
from  this  pesL  The  registered  alternative 
products  do  not  provide  control  of  this 
pest  and  lack  of  a  viable  alternative  is 
responsible  for  acreage  loss  over  the  last 
several  years.  Growers  will  experience 
significant  economic  loss  if  the  pest  is 
not  controlled.  After  having  reviewed 
their  submission,  EPA  conciirs  that  an 
emergency  condition  exists. 


As  part  of  its  assessment  of  these 
applications  for  emergency  exemption, 
EPA  assessed  the  potential  risks 
presented  by  residues  of  tebufenozide 
on  sugar  beets.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2),  and  EPA 
decided  to  grant  the  FIFRA  section  18 
exemptions  only  after  concluding  that 
the  necessary  tolerance  under  FTOCA 
section  408(1)(6)  would  clearly  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  These 
tolerances  for  tebufenozide  will  permit 
the  marketing  of  sugar  beets  treated  in 
accordance  with  the  provisions  of  the 
FIFRA  section  18  emergency 
exemptions.  Consistent  with  the  need  to 
move  quickly  on  the  emergency 
exemptions  and  to  ensure  that  the 
resulting  food  is  safe  and  lawful,  EPA  is 
issuing  this  tolerance  without  notice 
and  opportunity  for  public  comment 
under  FFDCA  section  408(e)  as 
provided  in  FFDCA  section  408(1)(6). 
Although  these  tolerances  will  expire 
and  be  revoked  by  EPA  on  March  30, 
1998,  under  FFDCA  section  408(1)(5), 
residues  of  tebufenozide  not  in  excess  of 
the  amount  specified  in  the  tolerances 
remaining  in  or  on  sugar  beets  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  during  the  term  of, 
and  in  accordance  with  all  the 
conditions  of,  the  emergency 
exemptions.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

EPA  has  not  made  any  decisions 
about  whether  tebufenozide  meets  the 
requirements  for  registration  under 
FIFRA  section  3  for  use  on  sugar  beets 
or  whether  permanent  tolerances  for 
tebufenozide  for  sugar  beets  would  be 
appropriate.  This  action  by  EPA  does 
not  serve  as  a  basis  for  registration  of 
tebufenozide  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  action  serve  as  the  basis  for 
any  State  other  than  California  to  use 
this  product  on  this  crop  under  section 
18  of  FIFRA  without  following  all 
provisions  of  FIFRA  section  18  as 
identified  in  40  CFR  180.166.  For 
additional  information  regarding  the 
emergency  exemptions  for  tebufenozide, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  above. 

m.  Riak  A— e—ment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  tiie  risks  from  aggregate 
exposure  to  pesticide  residues.  Fint, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 


toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
imcertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assiuned  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  imcertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  by  EPA  to  pose  a  reasonable 
certainty  of  no  harm. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposure 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 
nature  of  the  carcinogenic  response  and 
the  Agency's  knowledge  of  its  mode  of 
action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposiue  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 


non-occupational  exposures,  such  as 
where  residues  leach  into  groimdwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
conunodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
the  crop  is  treated  by  pesticides  that 
have  established  tolerances,  ff  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safisty 

Consistent  with  FFDCA  section 
408(b)(2)(D),  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  Tebufenozide  is  not  registered  by 
EPA  for  indoor  or  outdoor  residential 
use.  Existing  food  and  feed  use 
tolerances  for  tebufenozide  are  listed  in 
40  CFR  180.482.  EPA  has  sufficient  data 
to  assess  the  hazards  of  tebufenozide 
and  to  make  a  determination  on 
aggregate  exposure,  consistent  with 
FFDCA  section  408(b)(2),  for  the  time- 
limited  tolerances  for  residues  of 
tebufenozide  in  or  on  sugar  beet  roots  at 
0.3  ppm,  sugar  beet  tops  at  0.6  ppm, 
sugar  beet  dried  pulp  at  6.0  ppm,  and 
sugar  beet  molasses  and  refined  sugar  at 
4.0  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  these  tolerances 
follows. 

A.  Toxicological  Profile 

1.  Chronic  toxicity.  Based  on  the 
available  chronic  toxicity  data,  the 
EPA's  Office  of  Pesticide  Programs 
(OPP)  has  established  the  RfD  for 
tebufenozide  at  0.018  milligrams/ 
kilogram/day  (mg/kg/day).  The  RfD  is 
based  on  a  1-year  feeding  study  in  dogs 
with  a  NOEL  of  1.8  mg/kg/day  and  an 
uncertainty  factor  of  100.  Decreased  red 


blood  cells,  hematocrit,  and  hemoglobin 
and  increased  heinz  bodies, 
reticulocytes,  and  platelets  were 
observed  at  the  Lowest-Observed  Effect 
Level  (LOEL)  of  8.7  mg/kg/day. 

2.  Acute  toxicity.  No  appropriate 
acute  dietary  endpoint  was  identified  by 
OPP.  This  risk  assessment  is  not 
required. 

3.  Carcinogenicity.  Using  its 
Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24, 
1986  (51  FR  33992),  OPP  has  classified 
tebufenozide  as  a  Group  "E"  chemical 
(no  evidence  of  carcinogenicity)  based 
on  the  results  of  carcinogenicity  studies 
in  two  species.  There  was  no  evidence 
of  carcinogenicity  in  a  2-year  rat  study 
and  an  18-month  mouse  study. 

B.  Aggregate  Exposure 

Tolerances  for  residues  of 
tebufenozide  are  ciurently  expressed  as 
benzoic  acid,  3,5-dimethyl-l-(l,l- 
dimethylethyl)-2-(4-ethylbenzoyl) 
hydrazide.  Tolerances  currenUy  exist  for 
residues  on  apples  and  walnuts  (see  40 
CFR  180.482). 

For  purposes  of  assessing  the 
potential  dietary  exposure  under  this 
tolerance,  EPA  assmned  tolerance  level 
residues  and  100  percent  of  crop  treated 
to  estimate  the  TMRC  from  all 
established  food  uses  for  tebufenozide 
(walnuts  and  import  tolerances  for 
apples)  as  well  as  other  recentiy  granted 
emergency  exemption  uses  (peppers) 
and  the  proposed  use  on  sugar  beets. 
There  are  sugar  beet  animal  feed  items. 
However,  the  residue  levels  in  animal 
commodities  potentially  resulting  from 
feeding  of  these  commodities  would 
most  likely  be  undetectable.  For 
purposes  of  the  FIFRA  section  18 
emergency  exemption  only,  the  Agency 
is  not  reconunending  establishment  of 
time-limited  tolerances  for  tebufenozide 
on  animal  commodities. 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non  food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
sur&ce  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

Based  on  the  available  studies  used  in 
EPA's  assessment  of  environmental  risk, 
tebufenozide  is  moderately  persistent  to 
persistent  and  mobile,  and  could 
potentially  leach  to  groiuidwater  and 
runoff  to  siuiace  water  under  certain 
environmental  conditions.  There  is  no 
established  Maximum  Concentration 
Level  for  residues  of  tebufenozide  in 


drinking  water.  No  drinking  water 
health  advisory  levels  have  been 
established  for  tebufenozide.  There  is  no 
entry  for  tebufenozide  in  the  "Pesticides 
in  Groundwater  DaUbase"  (EPA  734- 
12-92-001.  September  1992). 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water  related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  niunber  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjimction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  constunption  of  contaminated  water. 
A  more  detailed  description  of  this 
analysis  is  included  in  the  docket  for 
this  rulemaking.  While  EPA  has  not  yet 
pinpointed  the  appropriate  bounding 
figure  for  consumption  of  contaminated 
water,  the  ranges  the  Agency  is 
continuing  to  examine  are  ail  well 
below  the  level  that  would  cause 
tebufenozide  to  exceed  the  RfD  if  the 
tolerances  being  considered  in  this 
dociunent  were  granted. 

The  Agency  has  therefore  concluded 
that  the  potential  exposures  associated 
with  tebufenozide  in  water,  even  at  the 
higher  levels  the  Agency  is  considering 
as  a  conservative  upper  bound,  would 
not  prevent  the  Agency  from 
determining  that  there  is  a  reasonable 
certainfy  of  no  harm  if  the  tolerances  are 
granted. 

C.  Cumulative  Exposure  to  Substances 
with  Common  Mechanism  of  Toxicity 

FFDCA  section  408(b)(2)(D)(v) 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  inforniation"  concerning  the 
cumulative  effiscts  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicify.  "The  Agency 
believes  that  "available  information"  in 
this  context  might  include  not  only 
toxicity,  chemistry,  and  exposiue  data, 
but  also  scientific  poUcies  and 
methodologies  for  understanding 
common  mechanisms  of  toxicity  and 
conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
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to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances.  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
imderstanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  ciunulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presenUy  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tebufenozide  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  ciunulative 
risk  assessment.  Unlike  other  f>esticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
telmfenozide  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  tebufenozide  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

D.  Safety  Determinations  for  U.S. 
Population 

Based  on  the  completeness  and 
reliabihty  of  the  toxicity  data  and  the 
conservative  TMRC  dietary  exposiue 
assumptions,  EPA  has  concluded  that 
dietary  exposure  from  food  to 
tebufenozide  will  utilize  11.9  percent  of 
the  Rfi)  for  the  U.S.  populatioiL  EPA 


generally  has  no  concern  for  exposures 
below  100  percent  of  the  RfD  because 
the  RfD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposiire 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Whatever 
reasonable  bounding  figure  the  Agency 
eventually  decides  upon  for  the 
contribution  from  water,  that  number  is 
expected  to  be  well  below  88.1%  of  the 
RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
tebufenozide  residues. 

E.  Determination  of  Safety  for  Infonts 
and  Children 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  tebufenozide, 
EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prejiatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

Developmental  toxicity  was  not 
observed  in  developmental  studies 
using  rats  and  rabbits.  The  NOEL  for 
developmental  effects  in  both  rats  and 
rabbits  was  1,000  mg/kg/day  (HDT). 
which  is  the  limit  dose  for  testing  in 
developmental  studies. 

In  the  two-generation  reproductive 
toxicity  study  in  the  rat,  the 
reproductive/ developmental  toxicity 
NOEL  of  12.1  mg/kg/day  was 
fourteenfold  higher  than  the  p>arental 
(systemic)  toxicity  NOEL  (0.85  mg/kg/ 
day).  The  reproductive  (pup)  LOEL  of 
171.1  mg/kg/day  was  based  on  a  slight 
increase  in  both  generations  in  the 
niunber  of  pregnant  females  that  either 
did  not  deliver  or  had  difficulty  and  had 
to  be  sacrificed.  In  addition,  the  length 
of  gestation  increased  and  implantation 
sites  decreased  significantly  in  Fl  dams. 
Because  these  reproductive  effects 
occiured  in  the  presence  of  parental 
(systemic)  toxicity,  these  data  do  not 
suggest  an  increased  post-natal 
sensitivity  to  children  and  infants  (that 
infants  and  children  might  be  more 
sensitive  than  adults)  to  tebufenozide 
exposure. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  exposiue  (safety)  for  infants  and 
children  in  the  caae  of  threshold  effiects 
to  account  for  pre-and  post-natal 
toxicity  and  the  completeness  of  the 


database  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
%vill  be  safe  for  infants  and  children. 
Margins  of  exposure  (safety)  are  often 
referred  to  as  uncertainty  (safety) 
factors.  EPA  believes  that  reliable  data 
support  using  the  standard  margin  of 
exposure  (usually  lOOx  for  combined 
inter-  and  intra-species  variability)  and 
not  the  additional  tenfold  margin  of 
exposiue  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  margin  of  exposure.  Based 
on  currant  toxicological  data 
requirements,  the  database  for 
tebufenozide  relative  to  pre-  (provided 
by  rat  and  rabbit  developmental  studies) 
and  post-natal  (provided  by  the  rat 
reproduction  study)  toxici^  is 
complete.  The  additional  uncertainty 
factor  is  not  needed  to  protect  the  safety 
of  infants  and  children. 

Based  on  TMRC  exposure  estimates 
for  food,  as  described  above,  EPA  has 
concluded  that  the  percentage  of  the 
RfD  that  will  be  utilized  by  dietary 
exposure  to  residues  of  tebufenozide 
ranges  from  18.8  percent  for  children  7 
to  12  years  old.  up  to  53.3  percent  for 
non-nursing  infants  (the  most  highly 
exposed  population  subgroup). 
Therefore,  taking  into  account  the 
completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
tebufenozide  residues. 

V.  Other  Coosideratioiis 

The  metabolism  of  tebufenozide  in 
plants  is  adequately  understood  for  the 
purposes  of  this  tolerance.  There  is  no 
Codex  maximum  residue  level 
established  for  residues  of  tebufenozide 
on  sugar  beets.  There  is  a  practical 
analytical  method  (liquid 
chromatography  with  ultraviolet 
detection)  for  detecting  and  measuring 
levels  of  tebufenozide  in  or  on  food  vrith 
a  limit  of  detection  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  level  set  by  the  tebufenozide 
tolerance.  EPA  has  provided 
information  on  this  method  to  the  Food 
and  Drug  Administration.  The  method 
is  available  to  anyone  who  is  interested 
in  pesticide  residue  enforcement  from: 
By  mail,  Calvin  Furlow,  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  OCBce  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW..  Washington.  DC  20460. 


OfBce  location  and  telephone  number. 
Crystal  Mall  *2,  Rm  1128, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
703-305-5805. 

VI.  Conclusion 

Therefore,  tolerances  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  are  established  for  residues 
of  tebufenozide  in  or  on  sugar  beet  roots 
at  0.3  ppm.  sugar  beet  tops  at  0.6  ppm. 
dried  pulp  at  6.0  ppm,  and  molasses 
and  refined  sugar  at  4.0  ppm.  These 
tolerances  will  expire  and  be  revoked  on 
March  30. 1998. 

Vn.  Objectioiis  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
FFDCA  section  408(e)  and  (1)(6)  as  was 
provided  in  the  old  section  408  and  in 
section  409.  However,  the  period  for 
filing  objections  is  60  days,  rather  than 
30  days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  reqiiire 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  May  19, 1997, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  GPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
siunmary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 


requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  fectual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  mariced  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  mariced  confidential 
may  be  disclosed  pubUcly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [OPP- 
300461).  A  pubhc  version  of  this  record, 
which  does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  pubUc  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Oi>erations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
[wper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests,  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  wiU  place  the 
paper  copies  in  the  official  rulemaking 
record.  T^e  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

DL  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 


Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16, 
1994). 

Because  FFDCA  section  408(1)(6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rul«na]dng,  the  regulatory  flexibility 
analysis  requirements  of  die  Regulatory 
Flexibility  Act,  5  U.S.C.  604(a).  do  not 
apply- 
Under  5  U.S.C  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  D  of  Pub.  L.  104-121. 110 
Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  of  die  APA 
as  amended. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  March  11, 1997. 
Steptitii  L.  JoiiiiMHi. 
Acting  Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  hi  §  180.482(b),  by  adding 
alphabetically  the  following  entries  to 
the  table: 

f  180.482   TebufanoiMe;tolarancMtor 


(b) 


JMI 
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CommodHy 


Sugar  beet,  tops 

Sugar  beet,  roots  

Sugar  beet,  dried  pulp  

Sugar  beet,  molasses  

Sugar  beet,  refined  sugar 


Parts  per 
milMon 


06 

0.3 
6.0 
4.0 
4.0 


Expiration/Revocation  Date 


March  30,  1998 
March  30.  1996 
March  30,  1996 
March  30,  1998 
March  30,  1996 


(FR  Doc.  97-7062  Filed  3-19-97;  8:45  am) 
MLUNGCOOC  I 


GENERAL  SERVICES 
AOHMNISTRATION 

41  CFR  Ch.  301 

[FTRAnLSq 

Rm3090-AQ36 

Federal  Travel  Regulation;  Maximum 
Per  Diem  Rates 

AGENCY:  Office  of  Govenunentwide 
Policy.  GSA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends 
Federal  Travel  Regulation  (FTR) 
Amendment  52,  published  in  the 
Federal  Register  on  Thursday. 
November  21, 1996  (61  FR  59185)  to 


add  per  diem  localities  in  the  States  of 
Louisiana  and  Virginia,  and  to  add  the 
State  of  North  Dakota  with  a  clarifying 
footnote  (number  5),  explaining  that  all 
locations  within  that  State  are  subject  to 
the  standard  CONUS  rate.  This  rule  also 
corrects  footnote  number  three  and  an 
incorrect  entry  listed  in  the  prescribed 
maximum  per  diem  rate  for  Gettysburg 
(Adams  County),  Pennsylvania. 
DATES:  This  final  rule  is  effective 
January  1,  1997.  and  applies  for  travel 
performed  on  or  after  January  1,  1997. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Joddy  P.  Gamer.  Travel  and 
Transportation  Management  Policy 
Division  (MTT),  Washington,  DC  20405, 
telephone  202-501-1538. 
SUPPt.EMENTARY  INFORMATION:  The 
General  Services  Administration  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866  of 


September  30, 1993.  This  final  rule  is 
not  required  to  be  published  in  the 
Federal  Register  for  notice  and 
conunent  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply.  This  rule 
also  is  exempt  fit>m  congressional 
review  prescribed  imder  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  personnel.  For  reasons 
set  out  in  the  preamble,  under  5  U.S.C. 
5701-5709,  tide  41,  Chapter  301  of  the 
Code  of  Federal  Regulation  is  revised  to 
read  as  follows: 

CHAPTER  301— TRAVEL  ALLOWANCES 

1.  Appendix  A  to  Chapter  301  is 
amended  by  adding  and  correcting  the 
following  per  diem  localities  and 
footnote  3  to  read  as  follows: 

Appendix  A  to  Chapter  301 — 
Prescribed  Majdmnm  Per  Kem  Rates 
for  CONUS 


Per  diem  locality 


Key  city' 


Courrty  and/or  other  defined  location  ^j 


Maximum 

kxlging 

arrKMjnt 

(a) 


M&IE 
rate 
(b) 


Louisiana- 

St.  Francaville .l West  FeKdana 

North  Dakota:  (See  tootnale  5) 
Pennsytvanta: 

Gettyst)urg „ Adams  

(May  1-October31)  .... 
(November  l-Apri  30) 
Vvginia: 

"arrisontxjrg „.... Harrisonburg 


86 


30 


Maximum 

per  diem 

rale* 

(c) 


116 


68 
62 

51 


34 

34 

30 


102 
96 

81 


'  U;;|«»«*»r«r5ea^^  defined  as  -an  locations  within,  or  entirety  surrounded  by.  the  corporate  Nmits  of  the  key 

cm,  ncftjdrig  ^dependent  entities  located  wilhm  those  boundaries. " 
..   f^  ^^  localities  v»rth  county  definitions  shall  include  "a»  locations  within,  or  entirely  surrounded  by.  the  corporate  limits  o«  the  key  citv  as 

sJS^  '!2£?*'^°*..'*^  listed  counties,  including  independent  entities  located  within  the  boundaries  o(  the  key  city  and  the  listed  comties." 
^jT^12I?"TLr????^°'  Gowmmenl-felated  facility  (whether  or  not  speafcally  named)  is  kxated  partialfy  wrthm  more  than  one  city  or 
row^boundary,  the  apphcabte  per  dwm  rate  for  the  entire  installation  or  faaWy  is  the  higher  of  the  two  rates  which  apply  to  the  cities  and/or 
counties,  even  though  part(s)  of  such  activities  may  be  located  outside  the  defined  per  diem  kxality. 

rvJTH*??'.  ^0^*^  "?^  ^J^rt  a  request  to  GSA  lor  review  of  the  costs  covered  by  per  diem  in  a  particular  city  or  area  where  the  standard 
^^^2L!^  "PP**  when  travel  to  that  kKatkxi  is  repetitive  or  on  a  continuing  basis  and  travelers'  experiences  indcate  that  the  prescribed  rate 
B  •f™«»»«WvO'n®f  per  dwm  kx^Mies  listed  in  this  appendix  will  be  reviewed  on  an  annual  basis  by  GSA  to  detemwne  whether  rates  are  ade- 
Si?^  ^?*!I!^i?[  ??  ^  ^?  adjiwtments  shall  be  submided  by  the  agency  headquarters  office  to  the  General  Services  Administration  Of- 
fce  of  GovernmentwKle  Policy,  Attn  Travel  and  Transportatwn  Management  Pofcy  Division  (MTT),  Washington.  DC  20405.  Agencies  shouU 
ggyy«g  y  irKWidual  responsible  tor  reviewing,  coordinating,  and  submitting  to  GSA  any  requests  from  bureaus  or  subagend^Requests  lor 
SLfSSflS?  ^IfVIIlS^  *  °^  designation,  a  description  of  the  suaounding  kxation  involved  (county  or  other  defined  area)  and  a  reo- 
2I]II]*r*??/2lff*??^  °y  ^  stateinent  explaining  the  circumstances  that  cause  the  existing  rate  to  be  inadequate.  The  request  also  must 
SSflT  ^l^^^a^^^  annual  number  of  trips  to  the  tocation,  the  average  duration  of  such  trips,  and  the  primary  purpose  of  travel  to  the  to- 

^?S^2S:SSf,^^e^l!f?^'^29!i*^.'°^~S?**"^     in  order  lor  a  dty  to  be  induded  in  the  ariiualVeview. 
»The  standard  CXDNUS  rale  of  $80  ($50  for  todgmg  and  S30  for  M&l£)  ^jplies  to  aN  per  diem  tocaiities  m  the  State  of  North  Dtricota. 


Dated:  January  22, 1997. 
David  J.  Barram, 

Acting  Administrate'  of  General  Services. 
(FR  Doc.  97-7037  FUed  3-19-97;  8:45  am) 
BKJJNO  COOK  MIO  U  P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docttat  No.  FEMA-7661] 

List  Of  Communities  EligitJle  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUkMURY:  This  rule  identifies 
commimitie^participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measiues.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insiu-ance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849,  (800)  638-6620. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  F.  Shea.  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street  SW., 
room  417,  Washington,  DC  20472,  (202) 
646-3619. 


SUPPLEMENTARY  MFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insturance  which  is  generally  not 
otherwise  available.  In  rettun, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  commimities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insiuunce  is  now 
available  for  property  in  the  community. 

In  addition,  the  Executive  Associate 
Director  of  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  some  of 
these  communities  by  publishing  a 
Flood  Hazard  Boimdary  Map  (FHBM)  or 
Flood  Insurance  Rate  Map  (FIRM).  The 
date  of  the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table.  In  the  communities 
listed  where  a  flood  map  has  been 
published.  Section  102  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a).  requires 
the  pujt:hase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Exe^tive  Associate  Director 
finds  that  the  delayed  effective  dates 
would  be  contrary  to  the  public  interest. 
The  Executive  A^odate  Director  also 
finds  that  notice  and  public  procediuv 
under  5  U.S.C  553(b)  are  impracticable 
and  unnecessary. 

National  Envimnmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10. 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepeued. 

Regulatory  Flexibility  Act.  The 
Executive  Associate  Director  certifies 
that  this  rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5  U. 
S.  C.  601  et  seq.,  because  the  rule  creates 
no  additional  burden,  but  lists  those 
communities  eligible  for  the  sale  of 
flood  insurance. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review. 
58  FR  51735. 

Paperwork  Reduction  Act.  TTiis  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwoiii  Reduction  Act,  44  U.S.C. 
3501  eiseq. 

Executive  Order  12612.  Federalism. 
This  rule  involves  no  poUcies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  October  26, 
1987,  3  CFR,  1987  Comp.,  p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  appUcable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991.  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— (AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq., 
Reoiganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

f64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


New  Eligibles— Emergency 
Georgia:  Terrell  County,  unincorporated  areas 
South  Dakota: 

Dewey  County,  urwKorporated  areas 

Corson  County,  unifxx)rporaled  areas  . 

Hand  County,  unirxxxporated  areas  _ 

Stanley  County,  unincorporated  areas  . 

Turner  County,  unincorporated  areas  

Hartford,  city  of,  Minnehaha  County  

Zietnch  County,  unincorporated  areas 

PoNock,  town  of.  Camptwl  County 

Gettysburg,  dly  of.  Potter  County 

Fauk  County,  unincorporatBd  areas  

Campt>ell  County,  unincorporated  areas  ... 

Hyde  County,  unincorporated  areas  

Haakon  County,  unincorporated  areas  

Webster,  city  of.  Day  County  

fowa: 

Marion  County,  unincorporated  areas 


Community 
No. 


130400 

460023 
460237 
460269 
460287 
460290 
460180 
460292 
460132 
460299 
460266 
460256 
460272 
460268 
460227 

190689 


Effective  dale  of  efigixMy 


Febmary  13, 1997 


Febniary  12.  1997  .. 

do 

do _.. 

do „.. 

do 

February  13. 1W7  „ 

do „. 

February  14.  1997  „. 

do 

Febniary  13,  1997  „. 

do 

do 

Febaiary  14, 1997  ... 
do ™ 


Febniary  21, 1997 


Cunent  efledive  map 


July  16. 1978. 


October  18. 1977. 
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Stale^localion 


Ricavtae,  dty  of,  Howard  County 
South  Dtfcota: 

Cresbard,  town  of.  Fault  County 

Waubay,  dty  of,  Day  County 

Claffc  County,  unincofporated 
Isabel,  dty  of,  Dewey  County 
Dupree,  dty  of,  Ziebach  County 
Lyman  County,  unincorporated 
Lenmx,  dty  of,  Lincoln  County 
rionn  uaKota. 

Manvef.  dty  of.  Grand  Forlo  County  

Amenta,  town^iip  of,  Cass  County „.. 

Corirme,  township  of.  Stutsman  County 

North  Carolina:  FranMin  County,  unincorporated 
Texas:  McLendon-Chishom,  dty  of,  RockwaN  County 
North  Dakota: 

Eagle,  township  of.  Richland  county  

Mdntosh  County,  unincorporated  anaa  

Davenport,  township  of.  Cass  County 

Richland  County,  unincorporated  areas 

South  Dakota: 

Oient.  town  of.  Fauk  County  

Buflato  County,  unincorporated  areas 

Heneid,  dty  of,  Campbell  County  

Hughes  County,  unincorporaied  areas  

Corswa.  dty  of.  Douglas  County  .._ 

Warner,  dty  of,  Brown  County  

Raymorxl,  dty  of.  Clark  County  

Bristol,  dty  of.  Day  County 

Colton,  dty  of.  Minnehaha  County 

Yankton  Sioux  Tribe.  Charles  Mix  County  

Harwon  County,  unincorpor^ed  areas  „ 

'  Bon  Homme  County,  unincorporated  areas 

Cheyenne    River    Indnn    Reservation    Dewey, 
County. 

Duel  County,  unincorporated  areas  ._ 

Marshall  County,  unircorporated  areas  

Parker,  dty  of.  Turner  County  

Missouri:  Morgan  County,  unincorporated  areas  

Minrwintn 

Oarkfiekj,  dty  of,  YeNow  Medkane  County 

Climax,  dty  of,  Pok  County  _ 

Oh»:  Hamler.  village  of.  Henry  County 

Texas:  St  Hedwig.  town  of.  Bexar  County  

Georgia-  Tayk)r  County,  unincorporated  areas _. 

North  Carolina: 

Pikeviile,  town  of,  Wayne  County 

Foxfire,  vilage  of,  Moore  County  

Spring  Lake,  town  of,  Cumberiand  County '  

Watha,  town  of.  Pender  County  ^ 

Princeton,  town  of,  Jofmston  County  >  

Chimney  Rock,  vilage  of,  Rutherford  County*  __ 

Granvilte  County,  unincorporated  areas 

Montgomery  County,  urarxxirporaled  areas 

Minnesota:  Fayal.  town  of.  St  Louis  County'  

New  HampaWre.  Troy,  town  of.  Cheshire  County 

North  Caroina:  Enwin.  town  of,  Hwnett  County 

Mvmesota:  Cohasset.  dty  of,  Itasca  County* 

Missouri:  WSrtiKOod,  dty  of.  St.  Lo«s  County' 


Community 
No. 


Ziebach 


Pennsyfvania: 

Sewiddey  Heights,  borough  of.  Alegheny  County 


Newln.  township  of,  Chester  County 


Kentucky: 

Ftorenca.  dty  of.  Boone  County 


HustonvMe.  dty  of.  Lincoln  County 


190418 

460107 
460226 
460258 
460122 
460169 
460278 
460192 

380037 
380686 

380687 
370377 
480546 

380688 
380689 
380690 

380098 

461202 
460255 
460181 
460271 
460167 
460296 
461205 
460101 
460166 
461204 
460270 
460252 
461203 

460262 
460279 

460211 
290244 

270764 
270363 
390264 
481132 
130522 

370429 
370402 
370484 
370486 
370485 
370487 
370325 
370336 
270739 
330173 
370456 
270202 
290022 


420071 
421486 

210238 
210144 


Eftoctive  date  of  eligi)ility 


..do 


do 

do 

do 



Febniary  20,  1997  . 

do 

do 

do 



Fotjrijary  21 , 
do 

1997  .. 

— 

do 

....„do 

do 



— ~ — 

February  24, 
February  26. 
do 

1997  .. 
1997  .. 

do 

Fet)ruary  24. 

1997  .. 



do  ..._.... 

do 

< 

do 

do 

Febniary  26. 

..™.„.„ 



do 

do 

do 

do 

do 

Febnjary25. 
do  „ 

1997"! 



do „.„.. 

do _. 

February  28,  1997 

....„do „ 

do _...„ 

do _.. 

February  5.  1997  „ 
February  13.  1997 

Febnjary  14.  1997 

do „ 

do  .................. 

..!.!.do !!!!!"!""!!!!!!" 
do 

Febnjary  20.  1997 

do 

Febnjary  21.  1997 

do 

Febnjary  28.  1997 

do 


December  21.   1978.   Emerg.;   May   1. 

1986.  Reg.;  October  4.  1995.  Suap.; 

February  5.  1997.  Rein. 
October  24,   1975.   Emerg.;  August  1, 

1964.    Reg.;    November    20,    1996. 

Suap.;  February  5,  1997.  Rein. 

April  5.  1977.  July  3,  1966.  Rag.;  July  3, 
1966,  Suap.;  Fabrutty  3.  1997.  Rein. 

August  26.  1975.  Emerg.;  September  27. 
1985.  Reg.;  November  1.  1965.  Suap.; 
February  3, 1967,  Rein. 


Current  effective 
dale 


StateAocatton 


March  19.  1979. 
July  18,  1975. 

April  25.  1975. 


Septemt)er  15.  1978. 
September  26, 1975. 


Febnjary  3. 1981. 


July  11, 1975. 
January  10.  1978. 


August  16,  V977. 


September  30.  1983. 


June  11.  1976. 
April  15.  1977. 
Febnjary  16.  1996. 
September  20.  1 

April  1.  1982. 
December  15,  1989. 
February  17.  1982. 
January  6.  1995. 
November  2.  1995. 
June1.  1987. 
September  28.  1990. 
June  1.  1981. 
Febnjary  19,  1992. 
July  23.  1976. 
April  16.  1990. 
November  1.  1978. 
August  5,  1995. 


October  4. 1995 
Novemt)er  20. 1 

July  3,  1986. 
September  27. 1966. 


Simpson  County,  unincorporated  areas 

towa:  Cushmg.  dty  of.  Woodbury  County 

Virginia:  Powhatan  County 

North  Carolina: 

Speed,  town  of,  Edgecomtie  County  ...~ 

FranklinviNe,  town  of,  Randolph  County 

towa:  Altxjmett,  dty  of.  Lirui  County  


Regular  Program  Convaralons 

Regton  I 
Connectfeut: 

East  Granby,  town  of.  Hartford  County  „ 

Ellington,  town  of,  Tolland  County  

Region  III 

West  Virginia:  MoorefieM,  town  of.  Hardy  County  

Regkxi  IV 

Ftorida:  Destin.  dty  of.  OMaoosa  County 

Regfon  V 

Wisconsin:  Shell  Lake,  dty  of.  Washburn  County 

RegtonVI 
Arkansas: 

Eldns.  dty  of.  Washington  County 

Fayetteviiie,  dty  of,  "Washington  County 

Searcy,  dty  of.  While  County 

Washington  County,  unincorporated  areas 

Oklahoma: 

Adair  County,  unincorporated  areas  

Stifwell.  dty  of.  Adair  County „ „ 

RegnnIX 
Califomia: 

Grass  VaNey.  dty  of.  Nevada  County  

Nevada  County,  unirxxxporated  areas 

San  Joaquin  County,  unincorporated  areas 

Tehama  County,  unincorpor^ed  areas _.. 

Region  I 
Vermont  Londondeny,  town  of.  WvKtttam  County  „. 

Regton  II 

New  Jersey:  Jackson,  township  of.  Ocean  County  ... 

New  York: 

Newport  town  of,  Herkimer  County 

Trenton,  town  of.  Ormda  County 

Region  III 

ParvisyivarKa: 

Ambler,  borough  of,  Montgomery  County 

Coflagevile,  borough  of,  Mor^gomery  County  .... 
SchvrarksvAe,  borough  of.  Montgomery  County 
SpringfieM.  township  of.  Montgomery  County  .... 
Towamerxan,  township  of,  Montgomery  County  . 
Upper  Merfon,  township  of,  Montgomery  County 

Weat  Virginia:  Marlinatxirg,  city  of,  Berkeley  County  . 

Regnn  IV 
Georgia:  Macon,  dty  of,  and  &bb  County 

Region  V 
Ohto:  Oxford,  dty  of.  Butter  County  ... 


Community 
No. 


210316 
190289 
510117 

370093 
370197 
190692 


090025 
090158 

540052 

125158 

550469 


050214 
050216 
050229 
050212 

400501 
400001 


060211 
060210 
060299 
065064 

500132 


340375 

361111 
360566 


420947 
421900 
421905 
425388 
422236 
420957 
540006 

130011 

390731 


Effective  date  of  eigibilily 


July  31,  1975,  Emerg.;  May  1,  1987, 
Reg.;  September  15,  1993,  Suap.; 
February  5,  1997,  Rein. 

April  28,  1975,  Enierg.;  September  18. 
1985.  Reg.;  September  18,  1985, 
Susp.;  February  5.  1997,  Rein. 

February  5.  1975,  Emerg.;  September 
15,  1978,  Reg.;  September  15,  1978. 
Suap.;  Fetxuary  14,  1997,  Rein. 

September  4,  1979,  Emerg.;  July  2. 
1987.  Reg.;  July  2.  1987.  Susp.;  Feb- 
njary 21.  1997.  Rein. 

July  10.  1975.  Emerg.;  July  1,  1987, 
Reg.;  July  1.  1987,  Su^.;  February 
21,1997,  Rein. 

March  2,  1976,  Emerg.;  June  1.  1987. 
Reg.;  June  1,  1987,  Susp.;  February 
21.1997.  Rein. 


Febnjary   5.    1997.    Suspension    Wilh- 

drawa 
do_ 


..do 
..do 
..do 


..do  .... 

..do  .... 

..do  .... 

..do  .... 


do 

..-do 


..do 
..do 
..do 
.xto 


Febnjary    19,    1997   Suspension   WBh- 


..do 


..do 
..do 


..do  ..... 
..do  ..„. 
..do  .... 
..do  .... 
..do  .... 
..do  ..... 
..do 


Febnjary  19, 1997 
JarHjaiy  3, 1997  .... 


Currant  effective  map 
date 


September  15, 1993. 
September  18,  1985. 
September  15,  1978. 

July  2,  1967. 
July  1,  1987. 
June  1,  1987. 


Febnjary  5.  1997. 
Do. 

Da 

Da 

Do. 


Do. 
Oa 
Da 
Do. 

Do. 
Do. 


Da 
Do. 
Oa 
Da 

January  3.  1997 

Da 

Da 
Da 


December  19.  1996. 

Da 

Oa 

Da 

Do. 

Do. 
January  3. 1997. 

Da 

Da 
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State/kxalion 


Region  VII 
Missouri: 

Bulier  Ckxjnty,  unincorporated  areas 
Poplar  Bluff,  city  of,  Butler  Ckiunty  .... 


Community 
No. 


290044 
290047 


Effective  date  of  eligft)ility 


February  19.  1997 
do 


Current  effective  map 
date 


Do. 
Do. 


nii^7^^!^p!£S^0ra5B,  OoSb^^,  '^^^  **  Cumberland  County  (CID  370076)  Flood  Insurance  Rate  Map  (FIRM)  dated  Feb- 
^^^^he  Town  of  Walha.  North  Carolina  has  adopted  ttie  Pender  County  (CID  370344)  Flood  Insurance  Rate  Map  dated  January  6,  1996,  panel 
p^i?0^?o"on?^Soi'40°^  Carolina  has  adopted  the  Johnston  County  (CID  370138)  Flood  Insurance  Rate  Map  dated  November  2.  1995, 
198?*  ^''*®*  °*  Chimney  Rock,  North  Carolina  has  adopted  the  Rutherford  County  (CID  370217)  Flood  Insurance  Rate  Map  dated  June  1. 
09^Zi°W7t  ''*^^'  **''**®°^  ^  **°P**^  ^  ^^  "-^^  ^^o*^^  (CID  270416)  Flood  Insurance  Rate  Map  dated  Febmaiy  19,  1992,  panels 

7^  ^  2  ^Si^^^  ^*."'*«^  has  adopted  the  Itasca  County  (CID  270200)  Flood  Insurance  Rate  Map  dated  November  1 .  1978 
■'The  Crty  of  Wikjwood,  Mtssoun  has  adopted  the  St.  Louis  County  (CID  290327)  Flood  Insurance  Rate  Map  dated  August  2,  1995. 
Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular  Rein.— Reinstatement;  Susp.— Suspension;  With.— Withdrawn. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Issued:  March  13. 1997. 
Richard  W.  KruuB, 

Executive  Associate  Director.  Mhigption 
Directorate. 

IFR  Doc  97-7042  Filed  3-19-97;  8:45  am) 


44  CFR  Part  78 
RIN  3067-AC4S 

Flood  Mitigation  Assistanco 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnOM:  Interim  final  rule;  request  for 
comments. 

SUtfMARY:  This  interim  final  rule 
implements  §§  553  and  554  of  the 
National  Flood  Insurance  Reform  Act  of 
1994.  Section  553  authorizes  a 
Mitigation  Assistance  Program,  which 
authorizes  FEMA  to  provide  grants  to 
States  and  communities  for  planning 
assistance  and  for  mitigation  projects 
that  reduce  the  risk  of  flood  damages  to 
structures  covered  under  contracts  for 
flood  insurance.  Section  554  estabUshes 
the  National  Flood  Mitigation  Fund  to 
fund  assistance  provided  under  §  553. 
DATES:  This  interim  final  rule  is 
effective  April  29, 1997.  We  invite 
comments  on  this  interim  final  rule, 
which  should  be  received  by  June  18, 
1997. 

ADDRESSES:  Please  send  any  comments 
to  the  Rules  Docket  Clerk.  Office  of  the 
General  Counsel.  Federal  Emergency 
Management  Agency.  500  C  Street  SW., 
room  840,  Washington,  EIC  20472, 
(facsimile)  (202)  646-4536. 
FOfl  FURTHER  MFORMATKM  COMTACT: 
Robert  F.  Shea.  Mitigation  Directorate. 
Federal  Emergency  Management 
Agency.  500  C  Street  SW..  Washington, 


DC  20472,  (202)  646-3619.  (facsimile) 
(202)  646-3104. 

SUPPt-EMENTARY  INFORMATION:  The 
enactment  of  Title  V  of  the  Community 
Development  and  Regulatory  Reform 
Act,  also  known  as  the  National  Flood 
Insurance  Reform  Act  of  1994  (the  Act), 
created  significant  opportunities  for 
mitigation.  Section  553  of  the  Act, 
authorizes  a  Mitigation  Assistance 
Program  which  FEMA  has  designated 
Flood  Mitigation  Assistance  (FMA). 
Section  554  establishes  the  National 
Flood  Mitigation  Fund  to  provide 
assistance  imder  §  553.  These 
regulations  implement  the  requirements 
of  §§  553  and  554  of  the  Act.  FMA  was 
developed  to  address  concerns 
regarding  repetitively  or  substantially 
damaged  structures,  or  both,  and  the 
associated  claims  on  the  National  Flood 
Insurance  Fund.  The  overall  goal  of 
FMA  is  to  fund  cost-effective  measures 
that  reduce  or  eliminate  the  long-term 
risk  of  flood  damage  to  buildings, 
manufactured  homes,  and  other 
insurable  structures. 

FEMA  will  ask  the  CJovemor  of  each 
State  to  identify  a  point  of  contaci  (POC) 
for  FMA.  Each  State,  through  the  POC, 
will  receive  annual  funding  for 
technical  assistance  and  planning  grants 
through  the  axmual  Cooperative 
Agreements.  States  will  distribute  the 
planning  grants  at  their  discretion,  in 
accordance  with  the  specified  grant 
limitations.  The  purpose  of  the  planning 
grants  is  to  develop  or  update  a  Flood 
Mitigation  Plan  that  FEMA  must 
approve  before  approving  a  project 
grant.  In  addition.  States  will  be  notified 
as  to  the  allocation  for  FMA  project 
grants  each  year.  States  will  solicit  and 
evaluate  project  applications,  choosing 
those  they  wish  to  fund.  The  POC  wll 
review  the  applications  for 
completeness,  basic  eligibility,  and 
consistency  with  the  approved  Flood 


Mitigation  Plan.  The  POC  will  forward 
these  projects  to  FEMA  for  final 
approval  and  funding  through  a 
supplement  to  the  annual  Cooperative 
Agreement.  All  project  apphcations,  as 
well  as  Flood  Mitigation  Plans,  must  go 
through  the  POC  to  be  accepted  by 
FEMA.  unless  a  State  chooses  not  to 
coordinate  the  program.  Alternative 
procedures  allowing  for  direct 
coordination  with  FEMA  are  available 
in  the  following  two  circumstances.  If  a 
Governor  chooses  not  to  identify  a  POC 
to  coordinate  the  FMA,  communities 
may  submit  applications  and  plans 
directly  to  FEMA. 

The  regulations  outhne  a  basic 
planning  process  with  minimum 
standards  for  the  Flood  Mitigation 
Plans.  Existing  plans,  such  as  those 
credited  through  the  Community  Rating 
System  or  those  prepared  in 
conformance  with  §  409  of  the  Stafford 
Act,  42  U.S.C.  5176,  may  meet  the 
requirements  of  FMA  with  few  or  no 
modifications.  The  plan  should 
summarize  the  planning  process,  and 
should  be  reviewed  periodically  by  the 
community  in  order  to  remain  a  viable 
dociunent.  Flood  Mitigation  Plans  must 
be  formally  adopted  by  the  legal  entity 
submitting  the  plan  for  FEMA  approval. 

All  FMA  projects  must  be  consistent 
with  the  goals  of  FMA,  that  is.  to  reduce 
the  risk  of  flood  damage  to  structures 
insured  under  the  National  Flood 
Insurance  Program  (NFIP).  Specifically, 
project  eligibility  is  dependent  on  two 
components:  the  type  of  activity  must  be 
eligible  (elevation,  acquisition,  etc.)  and 
each  project  must  meet  a  set  of 
minimum  criteria  (cost  effectiveness, 
environmental  considerations,  etc.). 

The  regulations  address  the  need  for 
States  and  communities  to  maintain 
liaisons  with  other  organizations  and 
agencies  to  better  coordinate  available 
programs.  FMA  strongly  encourages 


States  to  maintain  a  multi-hazard 
interagency  mitigation  team  or  other 
coordinating  body.  The  regulations  for 
FMA  were  developed  to  be  flexible 
enough  to  work  with  existing  programs 
with  complementary  goab.  With  the 
limited  fimds  available  in  FMA  and  in 
other  mitigation  programs,  the  ability  to 
package  programs  will  be  important  to 
potential  appUcants. 

FEMA  used  an  open  process  in  the 
development  of  these  regulations, 
coordinating  with  many  of  our 
constituent  groups.  Several  fonuns  were 
held  to  help  identify  issues  and 
approaches  to  implementing  FMA,  and 
draft  regulations  were  circulated  for 
comment. 

National  EnTimimental  Policy  Act 

An  environmental  review  pursuant  to 
the  requirements  of  44  CFR  Part  10, 
Environmental  Consideration,  will  be 
completed  before  publication  of  the 
final  rule. 

ExecutiTe  Order  12898,  EoTironmental 
Jnstice 

Review  of  the  socioeconomic 
conditions  relating  to  this  interim  rule 
will  be  completed  before  publication  of 
the  final  rule. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  interim  final  rule  is  not  a 
significant  regulatory  action  within  the 
meaning  of  §  2(1)  of  E.O.  12866  of 
September  30.  1993.  58  FR  51735,  but 
attempts  to  adhere  to  the  regulatory 
principles  set  forth  in  E.O.  12866.  The 
rule  has  not  been  reviewed  by  the  Office 
of  Management  and  Budget  under  E.O. 
12866. 

P.L.  104-121,  Congressional  Review  of 
Agency  Rulemaking 

This  interim  final  rule  is  not  a  "major 
rule"  within  the  meaning  of  §  804  of 
P.L.  104-121,  Congressional  Review  of 
Agency  Rulemaking.  FEMA  has 
submitted  a  report  to  Congress 
summarizing  the  scope  and  effect  of  the 
rule,  as  required  by  §  801  of  P.L.  104- 
121. 

Paperwork  Reduction  Act 

A  notice  of  the  proposed  information 
collections  has  been  published  in  the 
Federal  Register  requesting  comments 
on  the  planning  requirements  and  other 
information  collection  instruments. 
FEMA  will  be  submitting  an  OMB 
clearance  package  to  OMB  after  the 
comment  period  is  closed.  Until  OMB 
approval,  FEMA  cannot  collect 
information  under  this  rule.  This 
includes  Flood  Mitigation  Plans,  Project 
Grant  applications,  and  post-grant 


reports.  FEMA  will  publish  a  Federal 
Register  notice  to  notify  potential 
applicants  of  (M^B's  approval  and 
implementation  for  information 
collection  purposes. 

ExecntiTe  Order  12812,  Federalisai 

This  interim  final  rule  involves  no 
pohcies  that  have  federalism 
impUcations  imder  E.O.  12612, 
Federalism,  dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Refixin 

This  interim  final  rule  meets  the 
applicable  standards  of  §  2(b)(2)  of  EO. 
12778. 

List  of  Sobjects  in  44  CFR  Part  78 

Flood  insurance.  Flood  mitigation 
assistance.  Grant  programs. 

Accordingly,  Chapter  I,  Subchapter  B 
of  Title  44  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  Part 
78  to  read  as  follows: 

PART  78— FLOOD  MmOATlON 
ASStSTANCE 

Sec. 

78.1  Purpose. 

78.2  Definitions. 

78.3  Responsibilities. 

78.4  Applicant  eligibility. 

78.5  Flood  Mitigation  Plan  development 

78.6  Flood  Mitigation  Plan  approval 
process. 

78.7  Grant  application  procedures. 

78.8  Grant  funding  limitations. 

78.9  Planning  grant  approval  process. 

78.10  Project  grant  approval  process. 

78.11  Minimum  project  eligibility  criteria. 

78.12  Eligible  types  of  projects. 

78.13  Grant  administration. 

78.14  Alternative  procedures. 
Authority:  42  U.S.C  4001  et  seq.;  42  U.S.C 

4104c,  4104d;  Reorganization  Plan  No.  3  of 
1978,  43  FR  41943.  3  CFR,  1978  Comp.,  p. 
329;  E.O.  12127  of  Mar.  31. 1979.  44  FR 
19367,  3  CFR.  1979  Comp..  p.  376. 

§78.1    Puipeaa. 

(a)  The  purpose  of  this  part  is  to 
prescribe  actions,  procedures,  and 
requirements  for  administration  of  the 
Flood  Mitigation  Assistance  (FMA) 
program,  authorized  by  Sections  1366 
and  1367  of  the  National  Flood 
Insurance  Act  of  1968, 42  U.S.C  4104c 
and  4104d. 

(b)  The  purpose  of  FMA  is  to  assist 
State  and  local  governments  in  funding 
cost-effective  actions  that  reduce  or 
eliminate  the  long-term  risk  of  flood 
damage  to  buildings,  manufactured 
homes,  and  other  insurable  structures. 
The  long-term  goal  of  FMA  is  to  reduce 
or  eliminate  claims  under  the  National 
Flood  Insurance  Program  (NFIP) 
through  mitigation  activities.  The 
program  provides  cost-shared  grants  for 
three  purposes:  Planning<kants  to 


States  and  communities  to  assess  the 
flood  risk  and  identify  actions  to  reduce 
that  risk;  Project  Grants  to  execute 
measures  to  reduce  flood  losses;  and 
Technical  Assistance  Qrants  that  States 
may  use  to  assist  communities  to 
develop  viable  FMA  applications  and 
implement  FMA  projects.  FMA  also 
outlines  a  process  for  development  and 
approval  of  Flood  Mitigation  Plans. 

178.2    DeflnWons. 

(a)  Except  as  otherwise  provided  in 
this  part,  the  definitions  set  forth  in  part 
59  of  this  subchapter  are  applicable  to 
this  part. 

(b)  Community  means 

(1)  A  poUtical  subdivision,  including 
any  Indian  tribe  or  authorized  tribal 
organization  or  Alaskan  native  village  or 
authorized  native  organization,  that  has 
zoning  and  building  code  jurisdiction 
over  a  particular  area  having  special 
flood  hazards,  and  is  participating  in  the 
NFIP;  or 

(2)  A  political  subdivision  of  a  State, 
or  other  authority,  that  is  designated  to 
develop  and  administer  a  mitigation 
plan  by  poUtical  subdivisions,  ail  of 
which  meet  the  requirements  of 
paragraph  (b)(1)  of  this  secticm. 

§78^    Reapona8)Wtlea. 

(a)  Federal.  The  Director  will  allocate 
available  funds  to  each  FEMA  Region. 
The  FEMA  Regional  Director  wall: 

(1)  Allocate  Technical  Assistance  and 
Planning  Grants  to  each  State  through 
the  aimual  Cooperative  Agreements; 

(2)  Approve  Flood  Mitigation  Plans  in 
accordance  with  §  78.6;  and 

(3)  Award  all  FMA  project  grants, 
after  evaluating  applications  for 
minimum  eUgibilify  critmia  and 
ensuring  compliance  with  appUcable 
Federal  laws. 

(b)  State.  The  State  will  serve  as 
grantee  through  the  State  Point  of 
Contact  (POC)  designated  by  the 
Governor.  The  POC  must  have  working 
knowledge  of  NFIP  goals  and  processes 
and  will  ensure  that  FMA  is  coordinated 
with  other  mitigation  activities  at  the 
State  level.  If  a  Governor  chooses  not  to 
identify  a  POC  to  coordinate  the  FMA. 
commtmities  may  follow  alternative 
procedures  as  described  in  §  78.14. 
States  will: 

(1)  Provide  technical  assistance  to 
communities  to  assist  them  in 
developing  appUcations  and 
implem«]ting  approved  appUcations; 

(2)  Award  planning  grants; 

(3)  Submit  plans  to  the  FEMA 
Regional  Director  for  approval; 

(4)  Evaluate  project  appUcations. 
selecting  projects  to  forward  to  the 
FEMA  Regional  Director  for  final 
approval;  and 
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(5)  Submit  perfonnance  and  financial 
reports  to  FEMA  in  compliance  with  44 
CFR  13.40  and  13.41. 

(c)  Community.  The  community  will: 

(1)  Complete  and  submit  applications 
to  the  State  POC  for  the  Planning  and 
Projects  Grants; 

(2)  Prepare  and  submit  the  Flood 
Mitigation  Plan: 

(3)  Implement  all  approved  projects: 

(4)  Comply  with  FMA  requirements, 
44  CFR  parts  13  and  14.  the  grant 
agreement,  applicable  Federal,  State  and 
local  laws  and  regulations  (as 
applicable):  and 

(5)  Account  for  the  appropriate  use  of 
grant  funds  to  the  State  POC. 

f7&4    Applicant  etlglbMity. 

(a)  The  State  is  eligible  to  apply  for 
grants  for  Technical  Assistance. 

(b)  State  agencies  and  communities 
are  eligible  to  apply  for  Planning  and 
Project  Grants  and  to  act  as  sub^vntee. 
Communities  on  probation  or 
suspended  under  44  CFR  part  60  of  the 
NFIP  are  not  eligible.  To  be  eUgible  for 
Project  Grants,  an  eligible  applicant  will 
develop,  and  have  approved  by  the 
FEMA  Regional  Director,  a  Flood 
Mitigation  Plan  in  accordance  with 

§  78.5. 

1783    Flood  Mtttgation  Plan  drnvloprnwrt. 

A  Flood  Mitigation  Plan  will 
articulate  a  comprehensive  strategy  for 
implementing  technically  feasible  flood 
mitigation  activities  for  the  area  affected 
by  the  plan.  At  a  minimum,  plans  will 
include  the  following  elements: 

(a)  £>eschption  of  the  planning 
process  and  public  involvement.  Public 
involvement  may  include  workshops, 
public  meetings,  or  public  hearings. 

(b)  Description  of  the  existing  flood 
hazard  and  identification  of  the  flood 
risk,  including  estimates  of  the  number 
and  type  of  structures  at  risk,  repetitive 
loss  properties,  and  the  extent  of  flood 
depth  and  damage  potential. 

(c)  The  applicant's  floodplain 
management  goals  for  the  area  covered 
by  the  plan. 

(d)  Identification  and  evaluation  of 
cost-effective  and  technically  feasible 
mitigation  actions  considered. 

(e)  Presentation  of  the  strategy  for 
reducing  flood  risks  and  continued 
compliance  with  the  NfFIP,  and 
procedures  for  ensuring 
implementation,  reviewing  progress, 
and  recommending  revisions  to  the 
plan. 

(f)  Documentation  of  formal  plan 
adoption  by  the  legal  entity  submitting 
the  plan  (e.g..  Governor.  Mayor,  County 
Executive). 


f78.6    Flood  MMgatton  Plan  approve 


The  State  POC  will  forward  all  Flood 
Mitigation  Plans  to  the  FEMA  Regional 
Director  for  approval.  The  Regional 
Director  will  notify  the  State  POC  of  the 
approval  or  disapproval  of  the  plan 
within  120  days  ajfter  submission.  If  the 
Regional  Director  does  not  approve  a 
mitigation  plan,  the  Regional  Director 
will  notify  the  State  POC  of  the  reasons 
for  non-approval  and  offer  suggestions 
for  improvement. 

f7S.7    Grant  appMcaUon  procaduraa. 

States  mil  apply  for  Technical 
Assistance  and  Plaiuiing  Grants  through 
the  annual  Cooperative  Agreement 
between  FEMA  and  the  State.  The  State 
POC  will  be  notified  regarding  their 
available  funds  for  project  grants  each 
fiscal  year.  The  State  may  forward 
project  applications  to  FEMA  for  review 
at  any  time. 

S  78.8    Oram  funding  UnWtatlona. 

(a)  The  Director  will  allocate  the 
available  funds  for  FMA  each  fiscal 
year.  Each  State  will  receive  a  base 
amount  of  $10,000  for  Planning  Grants 
and  $100,000  for  Project  Grants,  with 
the  remaining  funds  distributed  based 
on  the  number  of  NfFIP  policies, 
repetitive  loss  structiues,  and  other  such 
criteria  as  the  Director  may  determine  in 
furtherance  of  the  disaster  resistant 
community  concept. 

(b)  A  maximum  of  $1,500,000  may  be 
allocated  for  Planning  Grants  nationally 
each  fiscal  year.  A  Planning  Grant  will 
not  be  awarded  to  a  State  or  community 
more  than  once  every  5  years,  and  an 
individual  Planning  Grant  will  not 
exceed  $150,000  to  any  State  agency 
applicant,  or  $50,000  to  any  community 
applicant.  The  total  Planning  Grant 
made  in  any  fiscal  year  to  any  State, 
including  ail  communities  located  in 
the  State,  will  not  exceed  $300,000. 

(c)  A  maximum  of  ten  percent  of  the 
funds  available  for  Project  Grants  will 
be  allocated  to  Technical  Assistance 
grants  each  fiscal  year. 

(d)  The  total  amount  of  FMA  Project 
Grant  funds  provided  during  any  5-year 
period  will  not  exceed  $10,000,000  to 
any  State  or  $3,300,000  to  any 
community.  The  total  amount  of  Project 
Grant  funds  provided  to  any  State, 
including  all  communities  located  in 
the  Sute  will  not  exceed  $20,000,000 
during  any  5-year  period. 

178.9    Ptanning  grant  approval  procaaa. 

The  State  POC  will  evaluate  and 
approve  applications  for  Planning 
Grants.  Funds  will  be  provided  only  for 
the  flood  portion  of  any  mitigation  plan, 
and  Planning  Grants  wUl  not  be 


awarded  to  develop  new  or  improved 
floodplain  maps.  The  performance 
period  for  each  Planning  Grant  will  not 
exceed  3  years. 

f78.10    Project  grant  approval  procasa. 

The  State  POC  will  solicit 
applications  from  eligible  applicants, 
review  projects  for  eligibility,  and  select 
applications  for  funding.  Those  project 
applications  will  then  be  forwarded  to 
FEMA  for  final  approval.  FEMA  will 
provide  funding  on  a  project  by  project 
basis  through  a  supplement  to  the 
annual  Cooperative  Agreement.  The 
FEMA  Regional  Director  will  notify 
States  regarding  the  program  schedule  at 
the  beginning  of  each  fiscal  year. 

i  78.1 1    KMnimum  pro)act  eligibility  crttarta. 

The  identification  of  a  project  or 
activity  in  an  approved  Flood  Mitigation 
Plan  does  not  mean  it  meets  FMA 
eligibility  criteria.  Projects  must: 

(a)  Be  cost-effective,  not  costing  more 
than  the  anticipated  value  of  the 
reduction  in  both  direct  damages  and 
subsequent  negative  impacts  to  the  area 
if  futiu*  floods  were  to  occur.  Both  costs 
and  benefits  are  computed  on  a  net 
present  value  basis. 

(b)  Be  in  conformance  with  44  CFR 
part  9,  Floodplain  Management  and 
Protection  of  Wetiands;  Executive  Order 
12699,  Seismic  Safety  of  Federal  and 
Federally  Assisted  or  Regulated  New 
Building  Construction;  44  CFR  part  10, 
Environmental  Considerations;  and  any 
applicable  environmental  laws  and 
regulations. 

(c)  Be  technically  feasible. 

(d)  Be  in  conformance  with  the 
minimum  standards  of  the  NFIP 
Floodplain  Management  Regulations  at 
44  CFR  part  60. 

(e)  Be  in  conformance  with  the  Flood 
Mitigation  Plan;  the  type  of  project 
being  proposed  must  be  identified  in  the 
plan. 

(f)  Be  located  physically  in  a 
participating  NFIP  community  that  is 
not  on  probation  or  must  benefit  such 
community  direcUy  by  reducing  future 
flood  damages. 

S  78.12    Eilgibla  typaa  of  proH:li- 

The  following  types  of  projects  are 
eligible  for  funding  through  FMA, 
providing  they  meet  all  other  eligibility 
criteria. 

(a)  Acquisition  of  insured  structiues 
and  underlying  real  property  in  fee 
simple  and  easements  restricting  real 
property  to  opten  space  uses. 

(b)  Relocation  of  insured  structures 
from  acquired  or  restricted  real  property 
to  non  hazard-prone  sites. 

(c)  Demolition  and  removal  of  insured 
structiu-es  on  acquired  or  restricted  real 
property. 
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(d)  Elevation  of  insured  residential 
structures  in  accordance  with  44  CFR 
60.3. 

(e)  Elevation  or  dry  floodproofing  of 
insured  non-residential  structures  in 
accordance  with  44  CFR  60.3. 

(f)  Other  activities  that  bring  an    - 
insured  structure  into  compUanoe  with 
the  floodplain  management 
requirements  at  44  OH^  60.3. 

(g)  Minor  physical  flood  mitigation 
projects  that  reduce  locaUzed  flooding 
problems  and  do  not  duplicate  the  flood 
prevention  activities  of  other  Federal 
agencies. 

(h)  Beach  noiuishment  activities. 

S  78.13    Grant  administration. 

(a)  FEMA  may  contribute  up  to  75 
percent  of  the  total  eUgible  costs  of  each 
grant.  At  least  25  percent  of  the  total 
eligible  costs  will  be  provided  from  a 
nonfederal  source.  Of  this  amount,  not 
more  than  one  half  will  be  provided 
from  in-kind  contributions.  Allowable 
costs  will  be  governed  by  OMB  Circular 
A-«7  and  44  CFR  part  13. 

(b)  The  grantee  must  submit 
performance  and  financial  reports  to 
FEMA  and  must  enstire  that  all 
subgrantees  are  aware  of  their 
responsibiUties  under  44  CFR  parts  13 
and  14. 

(c)  FEMA  will  recapture  any  funds 
provided  to  a  State  or  a  commimity 
under  FMA  and  deposit  the  amounts  in 
the  National  Flood  Mitigation  Fund  if 
the  appUcant  has  not  provided  the 
appropriate  matching  funds,  the 
approved  project  has  not  been 
completed  within  the  timeframes 
specified  in  the  grant  agreement,  or  the 
completed  project  does  not  meet  the 
criteria  specified  in  the  regulations  in 
this  part 

178.14    AHamaBva  procaduraa. 

For  the  purposes  of  this  part, 
alternative  procedures  are  available 
which  allow  the  community  to 
coordinate  directiy  with  FEMA  in 
implementing  the  program.  These 
alternative  procedures  are  available  in 
the  following  circumstances.  Native 
American  tribes  or  authorized  tribal 
organizations  may  submit  plans  and 
applications  to  the  State  POC  or  directly 
to  the  FEMA  Regional  Director.  If  a 
Governor  chooses  not  to  identify  a  POC 
to  coordinate  the  FMA,  communities 
may  also  submit  plans  and  applications 
to  the  FEMA  Regional  Director. 

Dated:  March  13, 1997. 
Jamas  L.  Wilt, 
Director. 
(FR  Doc  97-6910  Filed  3-19-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dockat  No.  M-ieS;  RM-8247] 

Radio  Broadcasting  Services;  Athens, 
OH 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petition  for 
reconsideration:  appUcation  for  review. 

SUMMARY:  This  document  dismisses  an 
Application  for  Review  filed  by  David 
A.  Ringer  directed  to  an  earUer 
Memorandum  Opinion  and  Order 
which  denied  a  petition  for 
reconsideration  in  the  proceeding 
relating  to  the  establishment  of  a  filing 
window  for  the  filing  of  applications  for 
authorization  to  operate  on  Channel 
240A  in  Athens,  Ohio.  See  60  FR  53878, 
published  October  18, 1995.  With  this 
action,  the  proceeding  is  terminated. 

EFFECTIVE  DATE:  April  22, 1997. 

FOR  FUimCR  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202)  418-2177. 

SUPPLBNENTARY  INFORMATION:  This  Is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Dod»t  No.  93-165,  adopted 
February  26, 1997,  and  released  March 
7, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  cop3ring  during  mHinal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washmgton,  DC  The 
complete  text  of  this  decision  may  alaP 
be  purchased  frtHn  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

List  of  SiriijectB  in  47  CFR  Fait  73 

Radio  broadcasting. 

Andianty:  Sacs.  303, 48  Stat,  as  amended, 
1082: 47  U.S.C  154.  as  amended 

Federal  Commimicatioiu  Commissioa. 

DouglaaW.WeUMnk. 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

(FR  Doc  97-6423  Filed  3-19-97: 8:45  am] 
I  OQOi  ans-tt-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  219 

[Dodiet  No.  RSOR-8;  Notica  No.  44] 

RIN  2130-nAA81 

Random  Alcohol  and  Drug  Testing: 
Determination  of  1997  Mnimum 
Testing  Rate 

AGENCY:  Federal  Raifroad 
Administration  (FRA),  DOT. 
ACTION:  Notice  of  determination. 

SUMMARY:  Using  data  from  Management 
Information  System  annual  reports,  FRA 
has  determined  that  the  rail  industry 
random  drug  testing  positive  rate  for 
1995  was  .93  percent.  Since  the 
industry-wide  random  drug  positive  rate 
continues  to  be  below  1.0  percent,  the 
Federal  Railroad  Administrator 
(Administrator)  has  determined  that  the 
minimum  aimual  random  drug  testing 
rate  for  the  period  January  1, 1997 
through  Etecember  31, 1997  will  remain 
at  25  percent  of  covered  railroad 
employees. 

Since  random  alcohol  testing  was  not 
fully  implemented  until  January  1, 
1996,  FRA  has  insufiident  data  to  adjust 
the  minimum  testing  rate.  Therefore,  the 
minimum  random  alcohol  testing  rate 
will  remain  at  the  current  25  percent  of 
covered  railroad  employees  for  the 
period  January  1, 1997  through 
December  31, 1997. 
DATES:  The  minimum  annual  random 
drug  and  alcohol  testing  rate  is  25 
percent  of  covered  railroad  employees 
for  the  [>eriod  January  1, 1997,  through 
December  31, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lamar  Allen.  Alcohol  and  Drug  Program 
Manager.  Office  of  Safety  Enforcement, 
Operating  Practices  Division.  Federal 
Railroad  Administration.  400  7th  Street, 
SW.,  Room  8314,  Washington,  DC 
20590,  (Telephone:  (202)  632-3378). 

SUPPLEMENTARY  MFORMATION: 

Administrator's  Determination  of  1997 
Randcm  Dmg  Testing  Rate 

In  a  final  rule  published  on  December 
2, 1994  (59  FR  6Z218),  FRA  announced 
that  it  will  set  future  minimum  random 
alcohol  and  drug  testing  rates  according 
to  the  rail  industry's  overall  violation 
rate,  which  is  determined  using  annual 
railroad  alcohol  and  drug  program  data 
taken  from  FRA's  Management 
Information  System.  Based  on  this  data, 
the  Administrator  pubUshes  a  Federal 
Register  notice  each  year,  aimouncing 
the  minimum  random  alcohol  and  drug 
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testing  rates  for  the  following  year.  (See 
49  CFR  219.602  and  219.608.) 

Under  this  performance-based  system, 
FRA  may  lower  the  minimum  random 
drug  testing  rate  to  25  percent  whenever 
the  industry-wide  random  drug  positive 
rate  is  less  than  1.0  percent  for  two 
calendar  years  while  testing  at  50 
percent.  (For  both  alcohol  and  drugs, 
FRA  reserves  the  right  to  consider  other 
factors,  such  as  the  number  of  positives 
in  its  post-accident  testing  program, 
before  deciding  whether  to  lower  annual 
minimum  random  testing  rates).  FRA 
will  return  the  rate  to  50  percent  if  the 
industry-wide  random  drug  pxisitive  rate 
is  1.0  percent  or  higher  in  any 
subsequent  calendar  year. 

In  1994.  FRA  set  the  1995  minimum 
random  drug  testing  rate  at  25  percent 
because  1992  and  1993  industry  drug 
testing  data  indicated  a  random  drug 
positive  rate  below  1.0  percent.  In  this 
notice,  FRA  announces  the  minimum 
random  drug  testing  rate  will  continue 
to  be  25  percent  of  covered  railroad 
employees  for  the  period  January  1, 
1997  through  December  31,  1997,  since 
the  industry  random  positive  rate  for 
1995  is  below  1.0  percent. 

FRA  implemented  a  parallel 
performance-based  system  for  random 
alcohol  testing.  Under  this  system,  FRA 
may  lower  the  minimum  random 
alcohol  testing  rate  to  10  percent 
whenever  the  industry-wide  violation 
rate  is  less  than  .05  percent  for  two 
calendar  years  while  testing  at  a  higher 
rate.  FRA  will  raise  the  rate  to  50 
percent  if  the  industry-wide  violation 
rate  is  1.0  percent  or  higher  in  any 
subsequent  calendar  year.  If  the 
industry-wide  violation  rate  is  less  than 
1.0  percent  but  greater  than  .05  percent, 
the  rate  will  remain  at  25  percent 

Random  alcohol  testing  was  fully 
implemented  at  a  25  percent  minimum 
testing  rate  on  January  1,  1996.  Since 
FRA  does  not  yet  have  two  years  of  data 
for  the  entire  rail  industry,  the  current 
random  alcohol  testing  rate  will  remain 
at  25  percent  of  covered  railroad 
employees  for  the  period  January  1, 
1997  through  December  31. 1997. 

Issued  in  Washington.  DC  on  March  13 
1997. 

Donald  M.  itzkoH; 

Deputy  Administrator,  Federal  Railroad 

Administration. 

(PR  Doc  97-6831  Filed  3-19-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pari  630 
P.O.  0121970] 

Atlantic  Swordfish  Fishery;  Quota 
adjustment;  Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Quota  adjustment;  closure; 
bycatch  limit  adjustment. 

SUMMARY:  NMFS  is  reducing  the 
directed  fishery  quota  for  the  second 
semiannual  swordfish  season  (December 
1. 1996.  to  May  31,  1997),  due  to 
updated  estimates  of  dead  discards  in 
1995  and  1996.  The  directed  fishery 
quota  is  reduced  from  1.064.4  metric 
tons  (mt)  dressed  weight  to  749.7  mt. 
Based  upon  landings  to  date  in  the 
second  semiannual  season  and 
historical  landings.  NMFS  estimates  that 
this  adjusted  fishery  landings  quota  will 
be  reached  on  or  before  April  12. 1997. 
Therefore,  NMFS  closes  the  directed 
fishery  effective  at  12  noon  on  April  12. 
1997. 

EFFECTIVE  DATES:  The  reduction  is 
effective  March  14, 1997  through  May 
31, 1997.  The  closure  is  effective  at  12 
noon  on  April  12. 1997,  through  May 
31, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Lent  or  James  Chambers,  301- 
713-2347. 

SUPPt.EMENTARY  INFORMATKM:  The 
Atlantic  swordfish  fishery  is  managed 
under  the  Fishery  Management  Plan  for 
^antic  Swordfish  and  its 
implementing  regulations  at  50  CFR  part 
630  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  (Magnuson  Act)  and 
the  AUantic  Tunas  Convention  Act 
(ATCA)  (16  U.S.C.  971  et  seq.). 
Regulations  issued  under  the  authority 
of  ATCA  carry  out  the  recommendations 
of  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 

The  regulations  governing  the 
AUantic  swordfish  fisheries  at  50  CFR 
630.24  provide  for  a  specified  annual 
quota  to  be  landed  by  the  directed 
fishery.  The  annual  quota  is  divided 
into  two  semiannual  quotas  for  each  of 
the  6-month  periods,  June  1  through 
November  1,  and  December  1  through 
May  31  (61  FR  27304,  May  31.  1996). 
NMFS  is  required,  under  §  630.25(a)(1), 
to  monitor  the  catch  and  landings 


statistics  and.  on  the  basis  of  these 
statistics,  to  project  a  date  when  the 
catch  will  equal  the  quota,  and  to 
publish  a  Federal  Register  document 
announcing  the  closure. 

Under  §  630.25(b).  NMFS  is 
authorized  to  set  aside,  during  the  June 
1  through  November  30  semi-annual 
period,  swordfish  not  exceeding  21,500 
lb  (9,752  kg),  dressed  weight,  for  the 
harpoon  segment  of  the  fishery  if  NMFS 
determines  that  the  harpoon  and 
longline  quota  in  this  semi-annual 
period  will  be  harvested  before  the 
harpoon  segment  of  the  fishery  has  had 
an  opportunity  to  harvest  the  set-aside 
amount  (61  FR  34746,  July  3, 1996).  No 
set-aside  is  currently  authorized  for  the 
December  1  through  May  31  semi- 
annual period.  Therefore,  this  closure  is 
effective  for  the  entire  directed 
swordfish  fishery  and  affects  all  gear 
categories. 

NMFS  is  authorized,  under 
§  630.25(c)(2).  to  adjust  the  longline 
bycatch  allowance  of  15  swordfish  per 
trip  during  a  closure  of  the  directed 
fishery.  The  bycatch  limit  of  15 
swordfish  was  reduced  to  6  swordfish 
during  the  1995  closure  (60  FR  58245. 
November  27,  1995).  However,  while 
this  bycatch  allowance  of  6  fish  was 
effective  for  a  period  of  less  than  one 
month,  it  still  did  not  prevent  the  quota 
from  being  exceeded.  Accordingly, 
based  on  the  length  of  the  direct^ 
fishery  closure  (April  12  through  May 
31, 1997]  and  the  remaining  available 
bycatch  quota,  NMFS  believes  it  is 
necessary  to  further  reduce  the  bycatch 
allowance  to  5  swordfish  per  trip. 

1996  Quota  Adjustment 

Estimates  of  longline  swordfish  dead 
discards  were  included  in  the 
calculation  of  the  U.S.  quota  for 
landings  by  longline  operators.  The 
1995  final  quota  rule  (60  FR  46775, 
September  8.  1995)  allocated  2.676  mt 
to  the  directed  swordfish  longline 
fishery,  of  which  8.4  fiercent  (226  mt) 
was  projected  to  be  discarded  dead, 
yielding  a  total  landings  quota  of  2,450 
mt  for  the  1995  fishing  year.  Final  1995 
figures  indicate  that,  in  iact,  swordfish 
longline  dead  discards  (394.3  mt) 
accoimted  for  14.7  percent  of  the  total 
catch  by  weight.  Thus,  actual  longline 
dead  discards  exceeded  the  original 
projection  by  168.3  mt  The  directed 
swordfish  longline  fishery  landings 
quota  for  the  second  1996  semiannual 
season  (December  1.  1996,  to  May  31, 
1997)  is  reduced  by  168.3  mt  to  correct 
for  this  difference.  The  1996  fishing  year 
landings  quota  for  the  longline  fishery 
must  also  be  adjusted  to  account  for  the 
higher  dead  discard  rate  that  actually 
occurred  in  the  1995  fi«hing  year. 


Assuming  a  discard  rate  of  14.7  percent, 
the  estimate  of  dead  discards  should  be 
revised  from  195.2  mt  to  341.6  mt,  or  an 
increase  of  146.4  mt. 

The  total  reduction  in  the  1996 
fishing  year  landings  quota  for  the 
longline  fishery  is  168.3  mt  plus  146.4 
mt,  or  314.7  mt.  This  leaves  a  total 
directed  landing  quota  of  749.7  mt  for 
the  Atlantic  swordfish  fishery. 

Ckwure  of  the  Fishery 

The  landings  of  swordfish  in  the 
longline  fishery  in  the  second 
semiannual  season  reached  610  mt  by 
March  1. 1997.  leaving  139.7  mt  in  the 
landings  quota.  Additional  quota 
remaining  for  the  second  half  includes 
90  mt  from  the  bridge  period  quota 
Qanuary  1-May  31, 1996)  and  96  mt 
from  the  bycatch  quota  for  1996.  Thus, 
the  total  quota  remaining  as  of  March  1, 
1997.  is  325.7  mt  («9.7  +  90  +  96  mt). 
In  1996,  landings  of  swordfish  by 
longliners  reached  213  mt  in  March.  If 
the  same  rate  occurs  in  March  of  1997, 
this  would  leave  113  mt  for  both  April 
and  May. 

During  a  two  month  closure  of  the 
directed  fishery  in  1995,  with  a  bycatch 
Umit  of  15  fish  per  trip  for  November 
and  6  fish  per  trip  in  December,  the 
bycatch  of  swordfish  was  estimated  to 
be  64  mt.  Under  a  bycatch  limit  of  5  fish 
per  trip  during  the  proposed  closure, 
NMFS  estimates  that  50  mt  could  be 
landed  during  the  two  month  closure, 
leaving  63  mt  available  for  the  directed 
fishery  during  April.  At  the  rate  of 
landings  which  occurred  during  April 
1996  (43  mt  per  week),  63  mt  would 
allow  11  days  of  directed  fishing  prior 
to  the  closure.  Thus,  NMFS  estimates 
that  the  directed  quota  for  swordfish 
will  be  taken  on  or  before  April  12, 
1997. 

Therefore,  NMFS  announces  that  the 
directed  fishery  for  swordfish  is  closed 
at  12  noon  on  April  12, 1997.  All  vessels 
must  be  in  port  with  their  swordfish 
offloaded  on  or  before  this  closing  date. 
This  notice  provides  more  than  a  four 
week  period  during  which  swordfish 
vessel  owners  can  plan  their  fishing  and 
sale  of  landings  prior  to  the  closure 
deadUne.  During  the  closxire  of  the 
directed  fishery,  a  person  may  not  fish 
for  swordfish  from  the  North  Atlantic 
stock,  and  no  more  than  5  swordfish  per 
vessel  per  trip  may  be  possessed  or 
landed  incidental  to*longline  fishing  for 
other  species.  As  previously  stated,  no 
harpoon  fishery  set-aside  has  been 
estabUshed  for  this  semi-annual  period. 
Therefore,  a  person  fishing  aboard  a 
vessel  using  or  having  aboard  harpoon 
gear  may  not  fish  for  swordfish  from  the 
North  Atlantic  swordfish  stock,  and  no 
swordfish  may  be  possessed  in  the 


North  Atlantic  Ocean,  including  the 
Gulf  of  Mexico  and  Caribbean  Sea.  north 
of  5°  N.  latitude,  or  landed  in  an 
Atlantic,  Gulf  of  Mexico,  or  Caribbean 
state. 

Qassification 

This  action  is  required  by  50  CFR 
630.24(d)  and  is  exeiapt  from  review 
under  EO.  12866. 

Authority:  16  U.S.C  971  et  seq. 

Dated:  March  14. 1997. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
Sational  Marine  Fisheries  Service. 
(PR  Doc  97-6979  Filed  3-14-97;  4:49  pml 
■LLMQ  COM  a61»-«2-r 


50  CFR  Part  679 
P.D.  031487A] 

Fisheries  of  ttie  Exdushw  Economic 
Zorte  Off  Alaska:  Season  Opening 

AGENCY:  National  Marine  Fishwies 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  fishing  season  dates. 

SUMMARY:  NMFS  is  opening  the  directed 
fishery  for  sablefish  with  fixed  gear 
managed  under  the  Individual  Fishing 
Quota  (IFQ)  program.  The  season  will 
open  on  12:00  noon,  Alaska  local  time 
(A.l.t.).  March  15. 1997.  and  will  close 
12:00  noon,  A.l.t,  November  15, 1997. 
This  period  runs  concurrently  with  the 
IFQ  season  for  Pacific  halibut 
announced  by  the  International  Pacific 
Hahhut  Commission  (IPHC). 
EFFECTIVE  DATE:  March  15, 1997, 12:00 
noon,  A.l.t.,  through  November  15. 
1997. 12K)0  noon.  A.l.t 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore.  907-586-7228. 
SUPP1.EMENTARY  INFORMATION:  Beginning 
in  1995,  fishing  for  Pacific  haUhut 
[Hippoglossus  stenolepis)  and  sablefish 
(Anoplopoma  fimbria)  with  fixed  gear 
in  the  IPQ  regulatory  areas  defined  in  50 
CFR  679.2  has  been  managed  under  the 
IFQ  Program.  The  IFQ  Program  is  a 
regulatory  regime  designed  to  promote 
the  conservation  and  management  of 
these  fisheries  and  to  fiirther  the 
objectives  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  and  the  Northern  Pacific  Halibut 
Act.  Persons  holding  quota  share  receive 
an  annual  allocation  of  IFQ.  Persons 
receiving  an  annual  allocation  of  IFQ 
are  authorized  to  harvest  IFQ  species 
within  specified  limitations.  Further 
information  on  the  implementation  of 
the  IFQ  Program,  and  the  rationale 
suppcMting  it,  is  contained  in  the 


preamble  to  the  final  rule  implementing 
the  IFQ  Program  published  in  the 
Federal  Register,  November  9. 1993  (58 
FR  59375)  and  subsequent  amendments. 
This  announcement  is  consistent  with 
50  CFR  679.23(g)(1),  which  requires  that 
directed  fishing  for  sablefish  managed 
under  the  IFQ  program  be  si>ecified  by 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  and 
announced  by  pubhcation  in  the 
Federal  Register.  This  method  of  season 
announcement  was  selected  to  facihtate 
coordination  between  the  sablefish 
season,  chosen  by  the  Regional 
Administrator,  and  the  haUbut  season, 
chosen  by  the  IPHC.  The  directed 
fishing  season  for  sablefish  with  fixed 
gear  managed  under  the  IFQ  program 
will  open  on  12:00  noon,  A.l.t,  March 
IS.  1997.  and  will  close  12:00  noon, 
A.l.t.,  November  15, 1997.  This  period 
runs  concurrently  with  the  IFQ  season 
for  Pacific  halibut  annotmced  by  the 
IPHC.  The  IFQ  hahbut  season  was 
announced  by  pubhcation  in  the 
Federal  Register.  March  18, 1997. 

Classification 

This  action  is  taken  under 
§  679.23(g)(1)  and  is  exempt  from 
review  under  E.0. 12866. 

Authwity:  16  U.S.C  773  et  seq.  and  1801 

etseq. 

Dated:  March  14. 1997. 
bvoe  Morelwad, 

Acting  Director,  Office  of  Sustainable 
Fisheries 

National  Marine  Fisheries  Service. 
(FR  Doc.  97-6965  Filed  3-14-97;  4:34  pm) 
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50  CFR  Part  879 

UDockM  No.  961107312-^7012-02;  LO. 
031297A] 

Fisherfas  of  the  Exckishra  EcorKNnic 
Zone  Off  Alaska;  Offshore  Component 
Pollocit  in  the  Aleutian  Islands  Sut>ar«a 

AGBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  poUock  by  vessels  catching 
pollock  for  processing  by  the  offshore 
component  in  the  Aleutian  Islands 
subarea  (AI)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to  fully 
utiUze  the  total  allowable  catch  (TAC)  of 
pollock  in  that  area. 


JMI 
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EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t),  March  12',  1997,  until  1200 
hre,  A.l.t,  March  14,  1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Patty  Britza,  907-58&-7228. 

SUPPLEMBfTARY  MFORMATKM:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

In  accordance  with  §679.20(c)(3)(iii). 
the  allowance  for  the  pollock  TAC 
apportioned  for  vessels  catching  pollock 
for  processing  by  the  ofiishore 
component  in  the  AI  was  established  by 
the  Final  1997  Harvest  Specifications 
for  Groundfish  (62  FR  7168,  February 
18,  1997)  as  16,835  metric  tons  (mt). 
The  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
established  a  directed  fishing  allowance 
of  14,835  mt,  and  set  aside  the 
remaining  2.000  mt  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries.  The  fishery  for  pollock  by 
vessels  catching  pollock  for  processing 
by  the  offshore  component  in  the  AI  of 
the  BSAI  was  closed  to  directed  fishing 
under  §679.20(d)(l)(iii)  on  February  27, 
1997,  in  order  to  reserve  amounts 
anticipated  to  be  needed  for  incidental 
catch  in  other  fisheries  (62  FR  9379, 
March  3,  1997). 

NMFS  has  determined  that  as  of 
March  10,  1997,  5.257  mt  remain  in  the 
directed  fishing  allowance.  Therefore, 
NMFS  is  terminating  the  previous 
closure  and  is  opening  directed  fishing 
for  pollock  by  vessels  catching  pmllock 
for  processing  by  the  o&hore 
component  in  the  AI  of  the  BSAI 
effective  1200  hrs,  A.l.t.,  March  12, 
1997. 

In  accordance  with  §679. 20(d)(l)(iii), 
the  Regional  Administrator  finds  that 
this  directed  fishing  allowance  will 
soon  be  reached.  Current  information 
shows  the  catching  capacity  of  vessels 
catching  pollock  for  processing  by  the 
offshore  component  is  in  excess  of  2,200 
mt  per  day. 

NMFS  is  prohibiting  directed  fishing 
for  pollock  by  vessels  catching  pollock 
for  processing  by  the  offshore 
component  in  the  AI  of  the  BSAI  at  1200 
hrs.  A.l.t.,  March  14. 1997. 

All  other  closures  remain  in  full  force 
and  effect 


Classification 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Antikority:  16  U.S.C.  1801  et  seq. 

Dated:  March  13. 1997. 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  97-6966  Filed  3-14-97;  4:34  pm) 
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50  CFR  Part  679 

[Dodwt  No.  961107312-7021-02;  I.D. 
0314Q7q 

Rsheiies  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Atka  Mackerel  in  the 
Central  Aleutian  District  of  the  Bering 
Sea  and  Aleutian  islands 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACnON:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Atka  mackerel  in  the  Central 
Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  1997  total 
allowable  catch  (TAC)  of  Atka  mackerel 
in  this  area. 

EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t),  March  15,  1997,  until  2400 
hrs,  A.l.t,  December  31, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  MFORMATKM:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
*Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP),  prepared  by  the  North  Pacific 
Fishery  Management  Coimcil  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

In  accordance  with  §  679.20(c)(3)(iii), 
the  TAC  of  Atka  mackerel  for  the 
Central  Aleutian  District  was 
established  by  the  Final  1997  Harvest 
Specifications  of  Groundfish  for  the 
BSAI  (62  FR  7168.  February  18, 1997)  as 
19,500  metric  tons  (mt). 

In  accordance  with  §679.20(d)(l)(i). 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  TAC  for  Atka 
mackerel  specified  for  the  Central 


Aleutian  District  will  soon  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  18,500  mt  and  is  setting 
aside  the  remaining  1 ,000  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Atka  mackerel  in  the 
Central  Aleutian  District. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  14. 1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  E)oc.  97-7028  Filed  3-17-97;  2:51  pm] 

BUJNO  COOE  3610-22-F 


50  CFR  Part  679 

[DockBt  No.  961126334-7025-02;  I.D. 
031497D] 

Rsherfes  of  the  Economic  Exclusive 
Zone  Off  Alaska;  Deep-Water  Species 
Fishery  by  Vessels  Using  Trawl  Gear  In 
the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closiue. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
deep-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  because 
the  first  seasonal  bycatch  allowance  of 
Pacific  halibut  apportioned  to  the  deep- 
water  species  fishery  in  the  GOA  has 
been  caught. 

EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t),  March  15, 1997,  until  1200 
hrs,  A.l.t,  April  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  t^JMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 


Management  Act  Fishing  by  U.S. 
vessels  is  governed  by  r^ulations 
implementing  the  FMP  at  siibpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  prohibited  species  bycatch 
mortality  allowance  of  Pacific  halibut 
for  the  GOA  trawl  deep-water  species 
fishery.  %vhich  is  defined  at 
§679.21(dK3Kiii)(B),  was  established  by 
the  Final  1997  Harvest  Specifications  of 
Groundfish  for  the  GOA  (62  FR  8179. 
February  24,  1997)  for  the  first  season, 
the  period  January  20. 1997.  through 
March  31. 1997.  as  100  mt 

In  accordance  with  §679.2l(d)(7)(i). 
the  Administrator.  Alaska  Region, 


NMFS  (Regional  Administrator),  has 
determined  that  the  first  seasonal 
apportionment  of  the  1997  Pacific 
halibut  bycatch  mortality  allowance 
specified  for  the  trawl  deep-water 
species  fishery  in  the  GOA  has  been 
caught.  Consequently,  the  Regional 
Administrator  is  closing  directed  fishing 
for  the  deep-water  species  fishery  by 
vessels  using  trawl  gear  in  the  GOA.  The 
species  and  species  groups  that 
comprise  the  deep-water  species  fishery 
are:  All  rockfish  of  the  genera  Sebastes 
and  S^iastolobtis,  Greenland  tiubot, 
Dover  sole,  rex  sole,  arrowtooth 
flounder,  and  sablefish. 


Maximum  retainable  bycatch  amounts 
may  be  foimd  in  the  regulations  at 
§  679.20(e)  and  (f). 

Qaiaificatiim 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  under 
E.O.  12866. 

Aathatity:  16  U.S.C  1801  et  teq. 

Dated:  March  14, 1997. 
Bruce  MuiuMwd, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  97-7027  FUed  3-17-97;  2:51  pm) 
■LUNS  COOE  3S10-«-F 
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This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the  proposed 
issuance  of  mtes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  maWng  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  591  ^ 

RM320e^AHS1 

Cost-of-Uving  AllowancM  (Nonforeign 
Areas) 

AGENCY:  Office  of  Personnei 

Management. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  As  authorized  by  law,  the 
Office  of  Personnel  Management  (OPM) 
provides  in  its  regulations  for  the 
pajnment  of  nonforeign  area  cost-of- 
living  allowances  (COLA's)  in  Alaska, 
Hawaii,  and  other  nonforeign  overseas 
areas.  OPM  is  proposing  four  regxilatory 
changes  in  the  COLA  program.  One 
change  would  remove  obsolete 
refsrences  that  refer  to  hiring  authorities 
no  longer  in  use.  A  second  change 
would  clarify  the  application  of  COLA 
regulations  to  two  pay  systems  linked  to 
or  equivalent  to  the  Senior  Executive 
Service.  A  third  change  would  clarify 
the  application  of  COLA  regulations  to 
employees  under  other  pay  systems. 
The  fourth  change  would  extend 
nonforeign  area  post  differentials  to 
employees  on  long-term  temporary 
assignments  in  the  same  manner  as  is 
provided  by  the  State  Department  for 
employees  in  foreign  areas. 
DATES:  Comments  must  be  received  on 
or  before  May  19,  1997. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead.  Assistant 
Director,  Office  of  Compensation  Policy, 
Human  Resources  Systems  Service, 
Office  of  Personnel  Management,  Room 
6H31. 1900  E  Street  NW.,  Washington, 
DC  20415.  or  FAX  to  (202)606-4264. 
FOR  FURTHER  MRMMATKM  CONTACT: 
Donald  L.  Paquin  (202)  606-2838. 
•URH-EMBfTARY  WTOnMATlON:  Under 
section  5941  of  title  5.  United  States 
Code,  and  Executive  Order  10000.  as 
amended,  certain  Federal  employees  in 
nonforeign  areas  outside  the  48 
contiguous  States  are  eligible  for  cost-of- 
living  allowances  (COLA's)  when  local 
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living  costs  are  substantially  higher  than 
those  in  the  Washington,  DC,  area. 
Nonforeign  area  COLA's  are  paid  in 
Alaska,  Hawaii,  Puerto  Rico,  the  U.S. 
Virgin  Islands,  and  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Obsolete  Regulatory  References 

Section  591.203  of  title  5,  Code  of 
Federal  Regulations,  refers  to  hiring 
authorities  under  5  CFR  213.3102(v)  and 
(w),  which  are  no  longer  used.  These 
authorities  covered  Summer  Aids  paid 
the  minimum  wage  and  Stay-in-School 
positions  paid  less  than  the  lowest  rate 
on  the  General  Schedule.  Paragraphs  (v) 
and  (w)  of  §  213.3102  are  currently 
reserved,  and  OPM  proposes  to  remove 
the  references  from  §  591.203. 

Pay  Sjrstems  Linked  or  Equivalent  to 
the  Senior  Executive  Service 

OPM  proposes  to  add  parenthetical 
language  in  §  591.203(a)(1)  and  (3)  to 
clarify  that  the  Foreign  Service  includes 
the  Senior  Foreign  Service  and  that  the 
Senior  Executive  Service  includes  the 
Federal  Bureau  of  Investigation  (FBI) 
and  the  Drug  Enforcement 
Administration  (DEA)  Senior  Executive 
Service.  Members  of  the  Senior  Foreign 
Service  and  the  FBI-DEA  Senior 
Executive  Service  currently  receive 
COLA's.  The  proposed  change  is  a 
technical  amendment  designed  to  make 
these  references  consistent  with  others 
used  in  title  5,  Code  of  Federal 
Regulations. 

Coverage  of  Employees  Under  Other 
Pay  Systems 

In  place  of  the  obsolete  references  in 
§  591.203(b),  OPM  proposes  to  add 
language  that  would  authorize  agencies 
to  apply  subpart  B  to  other  positions  as 
authorized  by  specific  statutes 
applicable  to  those  other  positions  and 
consistent  with  the  intent  of  5  U.S.C. 
5941.  Section  5941  authorizes  payment 
of  COLA  to  employees  in  nonforeign 
areas  whose  rates  of  pay  are  set  by 
statute.  When  5  U.S.C.  5941  was 
enacted  in  1948,  the  rates  of  pay  for 
employees  under  several  pay  systems, 
including  the  General  Schedule,  were 
set  by  statute.  Statutes  enacted  since 
that  time  have  removed  certain 
positions  from  the  General  Schedule 
and  required  or  allowed  the  pay  for 
these  positions  to  be  set  in  a  different 
manner.  It  has  long  been  the  policy  of 
the  Federal  Govenunent  to  continue  the 


pajrment  of  allowances  and  differentials 
in  such  cases  unless  the  enabling 
statutes  prohibited  such  payments.  The 
regulatory  change  OPM  proposes 
recognizes  this  longstanding  policy  and 
makes  clear  that  such  allowances  and 
differentials  are  paid  in  accordance  with 
regulations  prescribed  by  OPM  under 
the  authority  delegated  to  it  by  the 
President  of  the  United  States. 

Post  Differential  and  Long-Term 
Temporary  Assignments 

As  authorized  in  §  591.210(f}, 
payment  of  an  allowance  or  differential 
begins  as  of  the  date  of  arrival  on  regular 
assignment  or  transfer,  or  on  the  date  of 
entrance  on  dufy  in  the  case  of  local 
recruitment.  OPM  proposes  to  authorize 
payment  of  post  differentials  to 
employees  after  42  consecutive  days  of 
temporary  assigiunent  in  a  nonforeign 
area.  The  purpose  of  this  regulatory 
change  is  to  make  OPM's  post 
differential  program  more  consistent 
with  the  program  administered  by  the 
State  Department  for  employees 
temporarily  assigned  to  work  in  foreign 
areas.  Payment  of  nonforeign  area 
differentials  would  stop  upon  an 
employee's  departure  from  a  differential 
area. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Ffexibility  Act 

I  certify  that  this  regulation  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  would  affect  only 
Federal  agencies  and  employees. 

List  of  Subiects  in  5  CFR  Part  591 

Government  employees,  Travel  and 
transportation  expenses.  Wages. 

U.S.  OfBce  of  Personnel  ManagemenL 

James  B.  King, 

DiredOT. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  part  591  as  follows: 

PART  591  —ALLOWANCES  AND     * 
DIFFERENTIALS 

Subpart  B— Cost-of-Uving  Alkmanca 
and  Post  Diffofantial— Nonforaign 


Authority:  5  U.S.C  5941;  B.0. 10000,  3 
CFR,  1943-1948  Comp.,  p.  792;  E.0. 12510, 
3  CFR,  1985  Comp.,  p.  338. 

2.  In  §  591.203,  paragraphs  (a)(1). 
(a)(3),  (a)(6).  and  (b)  are  revised  to  read 
as  follows: 

§  501 .203    Agsnciss  and  wnpioyeas 


(a)-  *  • 

(1)  General  Schedule. 

•        •        •        •        • 

(3)  Foreign  Service  (including  the 
Senior  Foreign  Service). 

(6)  Senior  Executive  Service 
(including  the  Federal  Bureau  of 
Investigation  and  the  Drug  Enforcement 
Administration  Senior  Executive 
Service). 


(b)  This  subpart  may  be  applied,  at 
the  sole  discretion  of  the  employing 
agency,  to  dvihan  employees  in  other 
positions  authorized  by  specific  law 
applicable  to  such  positions,  consistent 
with  the  intent  of  5  U.S.C.  5941. 

3.  hi  S  591.210.  paragraph  (f)  is 
removed,  paragraphs  (b)  through  (e)  are 
redesignated  as  (c)  through  (f), 
respectively,  and  a  new  paragraph  (b)  is 
added  to  read  as  follows: 


1591.210    Paymentof 


and 


(b)  Payment  of  an  allowance  or 
difiierential  begins  as  of  the  date  of  an 
employee's  arrival  on  regular 
assignment  or  transfer,  or  on  the  date  of 
entrance  on  dufy  in  the  case  of  local 
recruitment.  An  employee  who  is 
temporarily  assigned  to  dufy  in  a 
nonforeign  area  is  ehgible  for  a 
difiierential,  but  not  an  allowance, 
except  that  payment  of  a  difierential 
shall  not  begin  until  after  42 
consecutive  calendar  days  of  assignment 
in  the  differential  area.  Payment  of  an 
allowance  or  difiiarential 


1.  The  authorify  citation  for  subpart  B 
of  part  591  continues  to  read  as  follows: 


(1)  On  separation; 

(2)  As  of  the  date  of  departure  on 
transfer  to  a  new  post  of  regular 
assignment;  or 

(3)  As  of  the  date  of  departiue  in  the 
case  of  an  employee  on  temporary 
assignment  to  the  differential  area. 

•        •        •        •        • 

(FR  Doc  97-7071  nied  3-19-97;  8:45  am] 
■UMQOOOC( 


DEPARTMEHT  OF  ENERGY 

Offica  of  CtvHIan  and  Radloactiva 
WasiB  Managamant 

10CFR  Part  960 
RIN  1901-1172 

Qanarai  QukMinaa  for  tha 
RacommandatkNi  of  Sitaa  for  Nudaar 
Waata  RapoaHoriaa 

AGENCY:  Proposed  rule;  Reopening  of 
public  comment  period. 
SUMMARY:  In  response  to  additional 
requests  from  several  interested  persons, 
the  Department  of  Energy  has  granted 
additional  time  to  comment  on 
proposed  amendments  to  10  CFR  Part 
960  that  were  pubUshed  at  61  FR  66158, 
December  16. 1996.> 

DATES:  Comments  should  be  received  no 
later  than  April  16. 1997. 
ADDRESSES:  All  written  comments  are  to 
be  submitted  to  April  V.  Gil.  U.S. 
Department  of  Energy,  Office  of  Qvilian 
Radioactive  Waste  Management.  Yucca 
Mountain  Site  Characterization  Office, 
PO  Box  98608,  or  provided  by  electronic 
mail  to  10CFR960dnotes.ymp.gov. 
FOR  FURTHER  MFORMATION  CONTACT: 
April  V.  Gil,  U.S.  Etopartment  of  Energy. 
Office  of  Civilian  Radioactive  Waste 
Management,  Yucca  Mountain  Site 
Characterization  Office,  PO  Box  98608. 
Las  Vegas.  Nevada  89193.  (800)  967- 
3477. 

Issued  in  Washington.  DC  on  this  14th  day 
of  March.  1997. 
LakeBarratt, 

Actiixg  Director,  U.S.  Department  of  Energy, 

Office  of  Civilian  Radioactive  Waste 

Maitagement 

(FR  Doc  97-7031  Filed  3-19-97;  8:45  am) 

■ujwo  COCK  %vm  w-y 


FEDERAL  ELECTION  COiMHSSION 

11  CFR  Parts  100  and  114 
(Node*  1997^ 

Rulamaidng  Palllion:  Daflnitlon  of 
"Mantbar"  of  a  Manibarship 
Association;  Notioa  of  Availaisility 

AQENCY:  Federal  Election  Commission. 
ACTION:  Rulemaking  petiticHi:  Notice  of 
availabiUfy. 

SUMMARY:  On  February  24, 1997,  the 
Commission  received  a  Petition  for 
Ridemaking  from  James  Bopp,  Jr..  on 
behalf  of  the  National  Right  to  Life 
Committee,  Inc.  The  Petition  urges  the 
Commission  to  revise  its  rules  defining 


>  Sm  alM  82  FR  4941.  Fab.  3. 1997. 


who  is  a  member  of  a  membership 
assodatian  in  view  of  a  recent  court 
decision.  The  Petition  is  available  for 
inspection  in  the  commission's  PubUc 
Records  Office. 

DATES:  Statements  in  support  of,  or  in 
opposition  to.  the  Petition  must  be  filed 
on  or  before  April  21. 1997. 

ADDRESSES:  Comments  must  be  in 
writing  and  addressed  to:  Ms.  Susan  E. 
Propper.  Assistant  General  Coimsel.  999 
E  Street.  NW..  Washington.  DC  20463. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  or  Ms.  Rita  A.  Reimer. 
Attorney.  999  E  Street,  NW.. 
Washington,  DC  20463,  (202)  219-3690 
or  (800)  424-9530. 

SUPPLEMENTARY  MFORMATKM:  The 
petitioner  is  requesting  the  Commission 
to  revise  its  rules  defining  who  is  a 
member  of  a  membership  association  in 
view  of  the  decision  by  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circmt  in  Chamber  of 
Conunerce  of  the  United  States  versus 
Federal  Election  Commission,  69  F.3d 
600  P.C.  Cir  1995),  amended  on  denial 
of  rehearing,  76  F.3d  1234  (D.C.  Cir. 
1996).  The  decision  held  that  the 
current  rules  at  11  CFR  100.8(b)(4)(iv) 
and  114.1(e),  which  require  members  in 
most  instances  to  have  direct  or  indirect 
voting  rights  for  at  least  one  member  of 
the  association's  highest  governing 
body,  cannot  be  applied  to  the  Chamber 
of  Commerce  or  the  American  Medical 
Association,  because  of  other  financial 
and  organizational  ties  that  exist 
between  these  entities  and  their 
members. 

Copies  of  the  Petition  for  Rulemaking 
are  available  for  pubHc  inspection  at  the 
Commission's  Pubhc  Records  Office. 
999  E  Street.  NW..  Washington,  DC 
20463.  Monday  though  Friday  between 
the  hours  of  9:00  a.m.  and  5:00  pjn. 
Interested  persons  may  also  obtain  a 
copy  of  the  Petition  by  dialing  the 
Commission's  FlashFAX  service  at  (202) 
501-3413  and  following  its  instructions, 
at  any  time  of  the  day  and  week. 
Request  document  #232. 

SCatements  in  support  of.  or  in 
opposition  to,  the  Petition  for 
Rulemaking  must  be  submitted  in 
writing  by  April  21, 1997. 

Consideration  of  the  merits  of  the 
Petition  will  be  deferred  imtil  the  close 
of  the  comment  period.  If  the 
Commission  decides  that  the  Petiticm 
has  mwit,  it  may  begin  a  rulemaking 
proceeding.  Any  subsequent  action 
taken  by  the  Commission  will  be 
announced  in  the  Federal  Register. 
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Dated:  March  14. 1997. 
John  Wancn  McGarry, 
Chainnan. 

|FR  Doc.  97-69SS  Filed  3-19-97;  8:45  am] 
MLUMQ  cooc  cnt-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230,  240, 270,  and  275 

PMmm  No*.  33-7404,  34-38401.  IC-22S66, 
and  IA-1619;  FH*  Na  S7-4-97] 

RIN  3235^082;  3236-nAHOI 

OaflnHlons  of  "Small  Business"  or 
"Small  Organization"  Under  ttte 
InvMUnent  Company  Act  of  1940,  tho 
Invastment  Advisers  Act  of  1940,  the 
Sacurlttaa  Exchange  Act  of  1934,  and 
the  SacurttlM  Act  of  1933 

AGENCY:  Securities  and  Exchange 

Commission. 

ACnON:  Proposed  rule  amendments; 

extension  of  the  comment  period. 


ffllMMARY;  The  Securities  and  Exchange 
Commission  ("Commission")  is 
extending  from  February  27  to  April  30. 
1997.  the  comment  period  for  proposed 
amendments  to  certain  definitions  of 
"small  business"  and  "small 
organization"  that  are  used  for  piuposes 
of  the  Regulatory  Flexibihty  Act  in 
connection  with  Commission 
rulemaking  under  the  Investment 
Company  Act  of  1940,  the  Investment 
Advisers  Act  of  1940.  the  Seciuities 
Exchange  Act  of  1934,  and  the 
Securities  Act  of  1933  regarding 
regulatory  requirements  applicj^le  to 
investment  companies,  investment 
advisers,  exchanges,  securities 
information  processors,  transfer  agents 
and  issuers,  and  broker-dealers.  The 
proposed  amendments  were  published 
in  the  Federal  Register  on  January  28. 
1997  (62  FR  4106). 

DATES:  Comments  should  be  received  on 
or  before  Ajwil  30. 1997. 
A0OME8SES:  Comments  should  be 
submitted  in  triphcate  to  Jonathan  G. 
Katz.  Secretary,  U.S.  Securities  and 
Exchange  Commission.  Mail  Stop  6-9. 
450  Fifth  Street.  N.W..  Washington  D.C 
20549.  Comments  also  may  be 
submitted  electronically  at  the  following 
E-mail  address:  rule-conunentsQsec.gov. 
All  comment  letters  should  refiar  to  File 
Number  S7-4-97.  This  file  number 
should  be  included  on  the  subject  line 
if  E-mail  is  used.  Comment  letters  will 
be  available  for  pubUc  inspection  and 
copying  in  the  Public  Refisrence  Room. 
450  Fifth  Street.  N.W.,  Washington  DC. 
20549.  Electronically  submitted 
ooounent  letters  will  be  posted  on  the 


Commission's  Internet  Web  site  (http:// 
www.sec.gov). 

FOR  FURTHER  INFORMATKM  CONTACT: 

General 

Penelope  W.  Saltzman,  Special 
Counsel,  at  (202-942-0915).  or  Anne  H. 
Sullivan.  Senior  Counsel,  at  (202-942- 
0954).  Office  of  the  General  Counsel, 
Secvuities  and  Exchange  Commission. 
450  Fifth  Street.  N.W..  Mail  Stop  6-6. 
Washington.  D.C.  20549.  Offices  with 
Particular  Responsibihty: 

Thomas  M.J.  Kerwin.  Senior  Counsel. 
Division  of  Investment  Management, 
(definitions  apphcable  to  investment 
companies  and  investment  advisers) 
(202-942-0690). 

Glenn  J.  Jessee,  Special  Counsel. 
Office  of  the  Chief  Counsel.  Division  of 
Market  Regulation  (definitions 
applicable  to  exchanges,  transfer  agents 
and  issuers,  securities  information 
processors,  and  broker-dealers)  (202- 
942-0073). 

8UPPI.EMENTARY  INFORMATION: 

On  January  22. 1997,  the  Commission 
proposed  amendments  to  the  definitions 
of  "small  business"  and  "small 
organization"  set  forth  in  Rule  0-10  [17 
CFR  270.0-10)  under  the  Investment 
Company  Act  of  1940  [15  U.S.C.  §80a~ 
1),  Rule  0-7  [17  CFR  275.0-7)  under  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C  %  80b-l].  Rule  0-10  [17  CFR 
240.0-10)  under  the  Seciuities 
Exchange  Act  of  1934  [15  U.S.C.  §  78a], 
and  Rule  157  [17  CFR  230.157]  under 
the  Securities  Act  of  1933  [15  U.S.C. 
§  77a].  These  definitions  are  used 
specifically  for  purposes  of  the 
Regulatory  FlexibiUty  Act.  Pub.  L.  No. 
96-354.  94  Stat.  1164  (1980),  as 
amended.  Pub.  L.  No.  104-121,  Title  D. 
Subtitle  D.  110  Stat.  864  (1996). 

The  Commission  originally  requested 
that  comments  on  the  proposed 
rulemaking  be  received  by  February  27. 
1997.  The  Commission  believes  that  an 
extension  is  appropriate  in  order  to  give 
the  public  additional  time  to  comment 
on  the  proposed  amendments. 
Therefore,  the  conunent  period  for 
responding  to  Investment  Company  Act 
Release  No.  22478.  Investment  Advisers 
Act  Release  No.  1609.  Securities  Act 
Release  No.  7383,  and  Secvuities 
Exchange  Act  Release  No.  38190.  is 
extended  from  February  27. 1997  to 
April  30. 1997. 

Dated:  March  14. 1997. 

By  tbe  CommissioB. 
JonadiaB  G.  Katx, 
Secretary. 

(FR  Doc  97-7051  Filed  3-19-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[AD-FRL-6711-e] 

Proposed  Implementation 
Requirements  for  Reduction  of  Sulfur 
Oxide  (Sulfur  Dioxide)  Emissions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Reopening  of  pubhc  comment 
period. 

SUMMARY:  The  EPA  is  announcing  the 
reopening  of  the  public  comment  period 
on  the  proposed  implementation 
requirements  to  address  short-term  peak 
concentrations  of  sulfur  dioxide  (SO2) — 
also  known  as  the  Intervention  Level 
Program — that  were  pubUshed  on 
January  2. 1997  (62  FR  210). 
DATES:  Written  comments  on  this 
proposal  must  be  received  on  or  before 
April  11,  1997. 

ADDRESSES:  Submit  %vritten  comments 
on  this  proposal  (two  copies  are 
preferred)  to:  Office  of  Air  and 
Radiation  Docket  and  Information 
Center  (Air  Docket  6102).  Room  M  1500. 
U.S.  Enviroiunental  Protection  Agency. 
Attention:  Docket  No.  A-94-55.  401  M 
Street,  S.W..  Washington.  DC  20460. 
The  docket  may  be  inspected  between 
8:00  a.m.  and  5:30  p.m.  on  weekdays, 
and  a  reasonable  fee  may  be  charged  for 
copying.  The  Air  Docket  may  be  called 
at  (202)  260-7548. 

FOR  FURTHER  INFORMATION  CONTACT:  Erie 
L.  Cnunp,  Integrated  Pohdes  and 
Strategies  Group  (MD-15),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711. 
telephone  (919)  541-4719. 

SUPPLEMENTARY  INFORMATION:  To  allow 
sufficient  time  to  review  the  pro(>osed 
implementation  requirements  for 
reducing  short-term  concentrations  of 
SO2  (40  CFR  part  51)  before  submitting 
comments,  the  EPA  is  reopening  the 
public  comment  period  on  this  propxisal 
from  March  3,  1997  to  April  11.  1997. 

List  of  Subjects  in  40  CFR  Part  51 

Environmental  protection, 
Administrative  practices  and  procedure. 
Air  pollution  control,  Intergovenunental 
relations,  SO2,  Reporting  and 
recordkeeping  requirements.  State 
implementation  plans. 

Dated:  March  13. 1997. 
Kicfaard  WUsan. 
Acting  Assistant  Administrator. 
[FR  Doc  97-7068  Filed  3-19-97;  8:45  am] 


40  CFR  Part  52 

(WA59-7134b:  FRL-570e-q 

Approval  and  PromutgaUon  of  State 
Implementation  Plans:  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Washington  for  the  purpose  of  revising 
Regulations  11  and  ID  of  the  Puget  Soimd 
Air  Pollution  Control  Agency  (PSAPCA) 
Regulations.  The  SIP  revision  was 
submitted  by  the  State  to  satisfy  certain 
Federal  Clean  Air  Act  requirements.  In 
the  Final  Rules  Section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  cdl 
pubhc  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  conunent 
period  on  this  action. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  21, 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Environmental  Protection  Specialist 
(OAQ-107).  Office  of  Air  Quahty,  at  the 
EPA  Regional  Office  Usted  below. 
Copies  of  the  dociunents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  dociunents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Environm«ital  ProtecticHi  Agency. 

Region  10.  Office  of  Air  Quality,  1200 

6th  Avenue.  Seattle,  WA  98101. 
Tlie  State  of  Washington.  Department  of 

Ecology.  300  Desmond  Drive,  Laoey. 

Washington  98504. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Montel  Livingston,  Office  of  Air  Quality 
(OAQ-107),  EPA,  (206)  553-6985. 
SUPPLaCITARV  MFOnMATKM:  See  the 
infionnation  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 


Dated:  February  24, 1997. 
Oiiick  ClariGB, 
Regional  Administrator. 
(FR  Doc  97-7099  Filed  3-19-97;  8:45  am] 
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40CFRPart52 

[MI58-01-7266:  FRL-5711-2] 

Approval  and  Promulgation  of  State 
Implementation  Plan;  Michigan 

agency:  Environmental  Protection  - 
Agency. 

action:  Proposed  rule. 

SUMMARY:  On  May  16, 1996,  the 
Michigan  Department  of  Environmental 
Quality  (MDEQ)  submitted  a  revision  to 
the  State's  New  Source  Review  State 
Implementation  Plan.  As  part  of  this 
submittal,  the  State  included  start-up, 
shutdown  and  malfunction  rules:  R 
336.1912  Abnormal  conditions,  start-up, 
shutdown,  and  malfunction  of  a  source, 
process,  or  process  equipment, 
operating,  notification,  and  rep>orting 
requirements;  R  336.1913  Malfunction 
protection.  appUcabihty,  prohibitions, 
conditions,  and  standards;  and  R 
336.1914  Start-up  and  shutdown 
protection;  appUcability,  prohibitions, 
conditions  and  standards.  Hie 
Environmfflital  Protection  Agency  (EPA) 
is  proposing  to  disapprove  these  start- 
up, shutdown  and  malfunction 
regulations  because  they  are  not 
consistent  with  the  Clean  Air  Act  and 
apphcable  EPA  pohcy. 

DATES:  Conunents  on  this  proposed  rule 
miist  be  received  on  or  befrae  April  21. 
1997. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard.  Chicago, 
Illinois  60604. 

Copies  of  the  proposed  SIP  revision 
and  EPA's  anal3r8is  are  available  for 
inspection  at  the  U.S.  Environmental 
ProtecticHi  Agmcy.  Region  5.  Air  and 
Radiaticm  Division,  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604. 
(Please  telephone  Kathleen  D'Agostino 
at  (312)  886-1767  before  visiting  the 
Region  5  Office.) 

FOR  FURTHER  MFORMATKM  CONTACT: 
Kathlem  D'Agostino.  Envirmunental 
Engineer.  Regulation  Development 
Se^on.  Air  Programs  Branch  (AR-18J). 
U.S.  Environmental  Protection  Agency. 
Regicm  5.  Chicago,  Illinois  60604.  (312) 
886-1767. 


SUPPLEMENTARY  INFORMATKM: 
L  SUte  Submittal 

On  May  16. 1996.  the  Michigan         '" 
Department  of  Environmental  Quality 
(MDEQ)  submitted  a  revision  to  the 
State's  New  Soiuce  Review  State 
Implementation  Plan.  As  part  of  this 
submittal,  the  State  included  start-up, 
shutdown  and  malfunction  rules:  R 
336.1912  Abnormal  conditions,  start-up, 
shutdown,  and  malfunction  of  a  source, 
process,  or  process  equipment, 
operating,  notification,  and  reporting 
requirements;  R  336.1913  Malfunction 
protection,  applicabiUty.  prohibitions, 
conditions,  and  standards;  and  R 
336.1914  Start  up  and  shutdown 
protection;  appUcabiUty.  prohibitions, 
conditions  and  standards.  ■ 

Rule  912  requires  that  a  source's 
owner  or  operator  operate  that  source  in 
a  manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  during  periods  of 
abnormal  conditions,  start-up. 
shutdown,  and  malfunctions  (SSM).  The 
nde  also  contains  notice  and  reporting 
requirements  in  the  event  of  start-up, 
shutdown  or  malfunction.  Rules  913 
and  914  require  that  the  notice  and 
reporting  requirements  in  Rule  912  be 
met  in  order  for  a  source  to  be  eligible 
for  the  affirmative  defmse  provided  in 
Rules  913  and  914. 

Rule  913(2)  states  "The  emission  of  an 
air  contaminant  in  excess  of  an  emission 
standard  *  *  *  or  an  emission 
limitation  *  *  *  or  a  violation  of  a 
continuous  emission  or  i>arametric 
monitoring  or  automated  recordkeeping 
requirement  is  prohibited,  unless 
caused  by  the  circumstances  of  a 
malfunction  of  a  source,  process,  or 
process  equipment,  and  the  owner  or 
operator  compUes  with  all  of  the 
apphcable  requirements  of  this  nde." 

Rule  914(2)  states  "The  emission  of  an 
air  contaminant  in  excess  of  an  emission 
standard  *  *  *  or  an  emission 
limitation  *  *  *  or  a  violation  of  a 
continuous  emission  or  parametric 
monitoring  or  automated  recordkeeping 
reqiurement  is  prohibited,  unless 
caused  by  the  circumstances  of  a  start- 
up or  shutdown  of  a  soiuce,  process,  or 
process  equipment,  and  the  owner  or 
operator  comphes  with  all  of  the 
apphcable  requirements  of  this  rule." 

Both  Rules  913  and  914  then  provide 
that  if  the  State  detennines  that  the 
owner  or  operator  violated  an  emission 


'  While  the  start-up,  thutdown  and  tnalfunctioa 
ngnlatioiu  were  submitted  along  with  the  State's 
New  Source  Review  SIP,  they  are  contained  in  "Part 
9:  Emission  Limitations  and  Prohibitions — 
Miscellaneous"  of  Michigan's  air  pollution  cootrol 
rulea;  as  such,  they  apply  to  all  sources,  not  only 
thoee  which  are  required  to  have  a  permit. 
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standard  or  limitation,  or  monitoring  or 
recordkeeping  requirement,  and  the 
owner  or  operator  did  not  meet  the 
requirements  of  the  SSM  regulations, 
then  the  State  may  take  appropriate 
enforcement  action.  In  such  an 
enforcement  action,  the  Michigan 
Department  of  Natural  Resources  (now 
the  MDEQ)  must  provide  reasonable 
notice  of  the  facts  constituting  the 
alleged  violation  and  noncompliance 
with  the  rule,  while  the  owner  or 
op>erator  seeking  SSM  protection  has  the 
burden  of  proof.  These  provisions 
establish  an  affirmative  defense  for 
certain  violations  that  occur  diuing 
periods  of  SSM. 

n.  Comparison  of  State  Rules  to  Federal 
Requirements 

Michigan's  SSM  regulations  contain 
provisions  similar  to  certain  operating 
requirements  found  in  40  CFR  part  63 
(general  provisions  for  National 
Emission  Standards  for  Hazardous  Air 
Pollutants,  section  112),  40  CFR  part  60 
(general  provisions  for  New  Source 
Performance  Standards,  section  111), 
and  the  United  States  Enviroiunental 
Protection  Agency's  (EPA)  SIP  policy 
regarding  treatment  of  SSM.  See  EPA's 
policy  memorandum  dated  September 
28, 1982  from  Kathleen  M.  Bennett, 
Assistant  Administrator  for  Air,  Noise, 
and  Radiation,  entitled  "Policy  on 
Excess  Emissions  During  Startup, 
Shutdown,  Maintenance,  and 
Malfunctions".  Also  see  EPA's 
clarification  to  the  above  policy 
memorandum  dated  February  15, 1983 
from  Kathleen  M.  Bennett,  Assistant 
Administrator  for  Air,  Noise,  and 
Radiation,  and  EPA's  final  rule  for 
Utah's  sulfur  dioxide  control  strategy 
(Kennecott  Copper),  42  FR  21472  (April 
27,  1977).  However,  Michigan's  broad 
SSM  regulations  do  not  meet  the 
requirements  of  the  Act  because  the  Act, 
as  interpreted  by  the  applicable  EPA 
policy  memoranda,  does  not  allow  for 
automatic  exemptions  or  establish  an 
affirmative  defense  from  violations 
caused  by  SSM  conditions. 

Sections  913(2)  and  914(2)  establish 
an  affirmative  defense  by  providing  an 
exemption  for  sources  that  violate  an 
emission  standard,  emission  limitation, 
continuous  emission  or  parametric 
monitoring,  or  automated  recordkeeping 
requirement  if  the  violation  is  the  result 
of  SSM  and  the  soiut:e  complies  with 
the  applicable  requirements  of  the  rules. 
The  Act  and  EPA  policy  prohibit 
approval  of  malfunction  rules  which 
provide  such  exemptions.  See  the  EPA 
policy  memoranda  referenced  above. 

Under  section  110,  the  EPA  can 
approve  malfunction  rules  which  rely 
on  the  "enforcement  discretion" 


approach.  In  such  an  approach,  the 
malfunction  rules  would  establish 
criteria  to  be  considered  by  the  regulator 
in  determining  whether  an  enforcement 
action — or  the  exercise  of  discretion — is 
appropriate.  These  criteria  have 
generally  included  the  following: 

1.  To  the  maximum  extent  practicable,  air 
pollution  conUx]!  equipment,  process 
equipment,  and  processes  were  maintained 
and  operated  in  a  manner  consistent  with 
good  practice  for  minimizing  emissions; 

2.  Repairs  were  made  in  an  expeditious 
foshion  when  the  operator  knew  or  should 
have  known  that  applicable  emission 
limitations  were  being  exceeded.  Off-shift 
labor  and  overtime  must  have  been  utilized, 
to  the  extent  practicable,  to  ensure  that  such 
repairs  were  made  as  expeditiously  as 
practicable; 

3.  The  amount  and  duration  of  excess 
emissions  (including  any  bypass)  were 
minimized  to  the  maximum  extent 
practicable  during  periods  of  such  emissions; 

4.  All  possible  steps  were  taken  to 
minimize  the  impact  of  the  excess  emissions 
on  ambient  air  quality;  and 

5.  The  excess  emissions  are  not  part  of  a 
recurring  pattern  indicative  of  inadequate 
design,  operation,  or  maintenance. 

See  the  EPA  policy  memoranda 
referenced  above. 

There  may  be  various  ways  in  which 
to  structure  such  an  enforcement 
discretion  approach,  and  EPA  will  not 
attempt  to  provide  detailed  guidance 
here.  However,  EPA  notes  that  certain 
issues  would  have  to  be  addressed  by 
the  State  if  it  were  to  craft  such  an 
approach  using  the  ciurent  State  rule  as 
a  starting  point.  Among  these,  the 
definition  of  "malfunction"  in  R 
336.1113(d)  does  not  limit  malfunctions 
to  failures  that  are  "infrequent"  and 
"not  reasonably  preventable",  and  is 
therefore  too  broad.  See,  e.g.,  40  CFR 
60.2  and  63.2.  The  State's  air  pollution 
control  bypass  provisions  in  R 
336.1913(3)(b)  and  R  336.1914(4)(b)  are 
abo  broader  than  that  permitted  by  the 
Act.  See  the  EPA  policy  memoranda 
referenced  above.  The  alternate 
emission  limitations  for  startups  and 
shutdowns  in  R  336.1914(4)(d)  could 
(impermissibly)  allow  relaxations  of  Act 
requirements,  including  NSR 
limitations,  New  Source  Performance 
Standards,  toxics  requirements 
(NESHAP,  MACT),  etc.  Finally,  the 
State  SSM  regulations  provide  no 
authority  for  MDEQ  to  review  and 
require  revisions  to  a  source's  written 
emission  minimization  plan  for  normal 
or  usual  startups  and  shutdowns.  Such 
authority  is  appropriate  to  ensure  that 
operating  practices  for  startups  and 
shutdowns  meet  good  engineering 
practice  for  minimizing  emissions, 
similar  to  the  authority  R  336.1911 
currently  provides  for  State  review  and 


revision  of  written  preventative 
maintenance  and  malfunction 
abatement  plans. 

m.  E£fect  of  State  Provisions  on  Federal 
Enforcement 

It  should  be  noted  that  EPA  does  not 
recognize  the  Michigan  SSM  regulations 
as  affecting  EPA's  enforcement 
capabilities  under  the  Act,  and  reserves 
the  right  to  pursue  enforcement  of 
applicable  requirements 
notwithstanding  the  existence  of  the 
State's  SSM  regulations.  Similarly,  the 
Michigcm  rules  do  not  affect  citizen  suit 
rights  under  section  304  of  the  Act.  The 
EPA  will  continue  to  pursue 
enforcement  actions  in  accordance  with 
its  policies  on  enforcement  discretion 
and  any  SSM  provisions  found  in 
applicable  Federal  regulations. 

IV.  Proposed  Rulemaking  Action 

To  determine  the  approvability  of  a 
rule,  EPA  must  evaluate  the  nde  for 
consistency  with  the  requirements  of 
section  110  and  part  D  of  the  Act.  In 
addition,  EPA  has  reviewed  the 
Wisconsin  rule  in  accordance  with  EPA 
policy  guidance  documents,  including: 
EPA's  policy  memorandum  dated 
September  28,  1982  bom  Kathleen  M. 
Bennett,  Assistant  Administrator  for  ' 
Air,  Noise,  and  Radiation,  entitled 
"Policy  on  Excess  Emissions  During 
Startup,  Shutdown,  Maintenance,  and 
Malfunctions";  the  clarification  to  the 
above  policy  memorandum  dated 
February  15, 1983  from  Kathleen  M. 
Bennett,  Assistant  Administrator  for 
Air,  Noise,  and  Radiation;  and  EPA's 
final  nile  for  Utah's  sulfur  dioxide 
control  strategy  (Kennecott  Copper),  42 
FR  21472  (April  27. 1977).  Upon 
completing  this  review  the  EPA  is 
proposing  to  disapprove  Michigan's  SIP 
revision  request  because  it  is 
inconsistent  with  the  Act  and  the 
applicable  policy  set  forth  in  these 
documents. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiu« 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Reqairements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 


Register  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandtmi  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibdlity  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  smaU  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

EPA's  disapproval  of  the  State  request 
under  Section  110  and  subchapter  I, 
part  D  of  the  CAA  does  not  affect  any 
existing  requirements  appUcable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  its  state- 
enforceabihty.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  EPA  certifies  that  this      , 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  and 
impose  any  new  Federal  requii^ments. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  imder  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sectcx^, 
result  from  this  action. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protecticm.  Air 
pollution  ccmtrol.  Intergovernmental 
relations.  Reporting  and  reoudkeeping 
requirements. 

Authority:  42  U.S.C  7401-7e71q. 


Dated:  March  5, 1997. 
ValdasV.Adamkus, 
Regionai  Administrator. 
(FR  Doc  97-7100  Filed  3-19-97;  8:45  am] 

BSUNQCOOC  MM  M  P 

40  CFR  Parts  52  and  81 
[CO-OOI-OOISb;  FRL-670(M] 

Clean  Air  Act  Approval  and 
Promulgalion  of  State  bnplamantallon 
Plan;  Colorado;  Prevention  of 
Significant  DetarlorBtlon;  Designation 
of  Areas  for  Air  Quality  Planning 
Purposas 

AQENCY:  Environmraital  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  proposes  to  approve 
revisions  to  Colorado's  prevention  of 
significant  deterioration  (PSD) 
permitting  requirements  in  Regulation 
No.  3,  which  were  submitted  as 
revisions  to  the  State  Implementation 
Plan  (SIP)  by  the  Governor  on  August  1, 
1996.  EPA  also  proposes  to  delete  the 
TSP  area  designation  table  and  to  revise 
the  PM-10  area  designation  table  in  40 
CFR  part  81  for  Colorado.  In  addition, 
EPA  proposes  to  amend  the  language  in 
40  CFR  52.343(a)(3)  to  clarify  Colorado's 
PSD  permitting  authority. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  and 
promulgating  these  amendments  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  action  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  conunents,  then  the  direct  final 
rule  will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  notice. 
Any  parties  interested  in  commenting 
on  this  notice  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
April  21, 1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Vicki 
Stamper,  8P2-A,  at  the  EPA  Regional 
Office  listed  below.  Copies  of  the 
documents  relevant  to  this  proposed 
rule  are  available  for  public  inspection 
during  normal  business  hours  at  the 
following  locations:  Air  Program, 
Environmental  Protection  Agency. 


Region  Vm,  999  18th  Street.  Suite  500, 
Denver,  Colorado  80202-2466;  and 
Colorado  Department  of  PubUc  Health 
and  Environment,  Air  Pollution  Control 
Division.  4300  Cherry  Creek  Drive 
South.  Denver.  Colorado  80202-1530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  8P2-A,  at  (303)  312- 
6445. 

SUPPLEMENTARY  MFORMATKM:  See  the 
information  provided  in  the  Direct  Final 
notice  of  the  same  title  which  is  located 
in  the  Rules  Section  of  this  Federal 


Dated:  February  27. 1997. 
Patricia  D.  Hull. 
Acting  Regional  Administrator. 
(FR  Doc  97-7101  Filed  »-19-97;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  92-246;  RM-6001] 

Talavlsion  Broadcasting  Services; 
Ridgecrsst,  CA 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  document  denies  an 
AppUcation  for  Review  filed  by  Valley 
PubUc  Television,  Inc.  (Valley)  and 
affirms  the  staff's  dismissal  of  Valley's 
rulemaking  petition.  See  58  FR  58833 
(November  4, 1993):  60  FR  31258  (June 
14, 1995).  The  petition  sought  to 
substitute  Channel  *41  for  vacant 
Channel  *25  (reserved  for 
noncommercial  use)  at  Ridgecrest,  CA  to 
eliminate  a  short-spacing  between 
Valley's  application  for  a  new 
noncommercial  station  on  Channel  *39 
at  Bakerefield,  CA  and  Channel  *25  at 
Ridgecrest.  The  Commission  concluded 
that  the  rulemaking  petition  was 
properly  dismissed  as  moot  because 
Valley  had  withdrawn  its  television 
appUcation  and  because  no  m(»e 
appUcations  can  be  filed  for  Channel 
*39  at  Bakersfield.  With  this  action,  the 
proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Earthen  Gorman.  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order.  MM 
Docket  No.  92-246,  adopted  March  4. 
1997,  and  released  March  14, 1997.  The 
fiill  text  of  this  Commission  decision  is 
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available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street.  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
hic.  (202)  857-3800.  located  at  1919  M 
Street,  NW..  Room  246,  or  2100  M 
Street,  NW..  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Federal  Communications  Conmiission. 

^niUaa  F.  Caton. 

Acting  Secretary. 

[FR  Doc  97-7007  Filed  3-19-97;  8:45  am) 
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DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Chapter  II  and  VI 
PD.031197B] 

MM-Atlantic  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTXM:  Notice  of  pubUc  meetings. 


SUMMARV:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  its 
Large  Pelagic  Committee.  Surfclam  and 
OcMn  Quahog  Committee.  Habitat 
Committee.  Atlantic  Maclcerel,  Sqmd 
and  Butterfish  Committee,  and 
Comprehensive  Management  Committee 
%vill  hold  public  meetings. 
DATES:  The  meetings  will  be  held  on 
April  1-3,  1997.  See  SUPPI^MENTARY 
MFOmdATKM  for  specific  dates  and 
times. 

AOOAESSES:  The  meetings  will  be  held  at 
the  Brandywine  Suites  Hotel,  707  N. 
ICing  Street,  Wilmington,  DE  19801; 
telephone:  1-800-756-0070. 

Council  address:  Mid- Atlantic  Fishery 
Management  Council,  300  S.  New 
Street.  Dover,  DE  19901;  telephone: 
302-674-2331. 

FOR  FURTHER  MRMMATION  COMTACT: 
David  R.  Keifer,  Executive  Director, 
Mid- Atlantic  Fishery  Management 
Coimcil;  telephone:  302-674-2331. 
SUPPLEMENTARY  MFORMATKM:  On 
Tuesday,  April  1,  the  Large  Pelagic 
Committee  will  meet  from  10:00  a.m. 
until  noon.  The  Surfclam  and  Ocean 
Quahog  Committee  will  meet  from  1:00 
p.m.  to  4;00  p.m.  The  Habitat 


Committee  will  meet  from  4:00  p.m.  to 
5:00  p.m.  On  Wednesday,  April  2,  the 
Council  will  meet  from  8:00  a.m.  until 
noon.  The  Atlantic  Mackerel,  Squid  and 
Butterfish  Committee  will  meet  from 
1:00  p.m.  to  3:00  p.m.  The 
Comprehensive  Management  Committee 
will  meet  from  3:00  p.m.  to  5:00  p.m. 
On  Thursday,  April  3,  the  Council  will 
meet  from  8:00  a.m.  until  approximately 
noon. 

The  purpose  of  these  meetings  is  to 
review  proposed  changes  to  Federal 
regulations  on  large  pelagics,  discuss 
surfclam  and  ocean  quahog  research, 
discuss  proposed  essential  fish  habitat 
regulations,  discuss  joint  venture  and 
internal  waters  processing  policies, 
discuss  vessel  replacement  criteria,  and 
other  fishery  management  matters. 

The  above  agenda  items  may  not  be 
taken  in  the  order  in  which  they  appear 
and  are  subject  to  change  as  necessary; 
other  items  may  be  added.  The  meetings 
may  also  be  closed  at  any  time  to 
discuss  employment  or  other  internal 
administrative  matters. 

Special  Accommodations 

The  meetings  are  physically 
accessible  to  people  with  disabiUties. 
Requests  for  sign  language 
interpretation  or  other  auxihary  aids 
should  be  directed  to  )oanna  Davis  at 
the  Council  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  March  13, 1997. 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  Sational  Marine  Fisheries  Service. 
|FR  Doc.  97-6981  Filed  3-19-97;  8:45  am] 
■RJJNO  OOOC  361*-»-F 


50  CFR  Part  600 

[Docket  Mo.  970304043-7043-01;  1.0. 
0219970] 

RtNO648-AJ50 

Magnuson-Stevens  Act  Provisions; 
Foreign  Fishing  Vessels  in  Internal 
Waters;  Reporting  Requirements 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 


SUMMARY:  NMFS  proposes  new 
reporting  requirements  for  foreign 
fishing  vessels  (FFV)  operating  in  the 
internal  waters  of  a  state.  FFV's  so 
authorized  by  the  Governor  of  a  state 
may  engage  in  fish  processing  and 
support  of  U.S.  fishing  vessels  within 
the  internal  waters  of  a  state  in 
compliance  with  the  terms  and 
conditions  set  by  the  authorizing 


Governor.  The  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  as 
amended  by  the  Sustainable  Fisheries 
Act  (SFA),  now  requires  that  FFV's 
report  the  tonnage  and  harvest  location 
of  fish  received  bom  vessels  of  the 
United  States.  The  intent  of  this  rule  is 
to  implement  the  new  statutory 
requirements  of  the  Magnuson-Stevens 
Act  and  collect  landings  information  for 
management  and  conservation 
purposes. 

DATES:  Comments  must  be  received  by 
April  21,  1997. 

ADDRESSES:  Comments  should  be  sent  to 
George  H.  Darcy,  F/SF3,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910.  Comments  regarding  the 
collection-of-information  requirement 
contained  in  this  rule  should  be  sent  to 
the  above  address  and  to  the  Office  of 
Information  and  Regulatory  A&irs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
George  H.  Darcy,  301-713-2341. 

SUPPI.EMENTARY  INFORMATION:  On 
October  11,  1996,  the  President  signed 
into  law  the  SFA  (Public  Law  104-297). 
which  made  numerous  amendments  to 
the  Magnuson-Stevens  Act  (16  U.S.C. 
1801  et  seq.).  Section  112(c)  of  the  SFA 
amended  section  306(c)  of  the 
Magnuson-Stevens  Act  to  require  that 
the  owner  or  operator  of  a  FFV  engaged 
in  fish  processing  and  support  of  U.S. 
fishing  vessels  Mdthin  the  internal 
waters  of  a  state  submit  reports  on  the 
tonnage  of  fish  received  from  vessels  of 
the  United  States  and  the  locations  from 
which  such  fish  were  harvested,  in 
accordance  with  such  procedures  as  the 
Secretary  of  Commerce  (Secretary),  by 
regulation,  shall  prescribe.  NMFS,  on 
behalf  of  the  Secretary,  is  proposing 
revisions  to  §  600.508(f),  which  pertains 
to  foreign  fishing  operations  in  internal 
waters,  to  implement  the  SFA 
requirements. 

The  proposed  provisions  would 
require  that  the  owner  or  operator  of 
each  FFV  submit  weeUy  reports  to  the 
NMFS  Regional  Administrator.  Ownere 
or  operatore  would  be  required  to 
request  the  requirements  regarding  the 
timing  and  method  of  submission  of  the 
reports  from  the  Regional  Administrator' 
at  least  15  days  prior  to  the  first  receipt 
of  fish  &t)m  a  vessel  of  the  United 
States.  Rep>orts  would  require  vessel 
identification  information:  date  of 
receipt  of  fish;  amoimt  of  fish  received, 
by  species;  and  location(s)  from  which 
the  fish  received  were  harvested.  The 


timing  and  method  of  submission  of 
reports  would  be  stipulated  by  the 
NMfS  Regional  Administrator  in 
writing,  upon  request,  and  would  be 
determined  based  on  the  data  collection 
and  fishery  monitoring  systems  in  place 
in  the  Region  at  that  time. 

Classification 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
The  only  entities  affected,  namely 
ovtmers  and  operators  of  FFV's,  are  not 
domestic  entities  and,  according  to 
regulations  implementing  the 
Regulatory  Flexibility  Act  (RFA),  are  not 
considered  small  entities  under  the 
RFA.  There  will  be  no  impacts  of  this 
proposed  r\ile  on  domestic  small 
entities. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currenUy  valid  OMB  control  number. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
PRA.  This  collection-of-information 
requirement  has  been  submitted  to  OMB 
for  approval.  Public  reporting  burden 
for  this  collection  of  information  is 


estimated  to  average  0.5  hours  per 
response  to  fill  out  and  submit  each 
weekly  report  to  the  Regional 
Administrator,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Public  comment  is  sought  regarding: 
Whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  the 
accuracy  of  the  burden  estimate;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Send  comments  regarding 
these  burden  estimates  or  any  other 
aspect  of  this  collection  of  inJformation, 
including  suggestions  for  reducing  this 
burden,  to  NMFS  and  to  OMB  (see 
ADDRESSES). 

List  of  SnlqectB  in  50  CFR  Part  600 

Fisheries,  Fishing. 

Dated:  March  13. 1997. 
Rolland  A.  SiJimtttai, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  600  is  proposed 
to  be  amended  as  follows: 

PART  600— MAGNUSON  ACT 
PROVISIONS 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 


Antliority:  16  U.S.C.  1801  et  seq. 

2.  In  §600.508,  paragraph  (f)  is 
revised  to  read  as  follows: 

$600,508    Fishing  operations. 


(f)  Internal  waters.  For  FFV's 
authorized  under  section  306(c)  of  the 
Magnuson-Stevens  Act: 

(1)  Each  FFV  may  engage  in  fish 
processing  and  support  of  U.S.  fishing 
vessels  within  the  internal  waters  of  that 
state  in  compliance  with  terms  and 
conditions  set  by  the  authorizing 
Governor,  and 

(2)  The  owner  or  op>erator  of  each  FFV 
must  submit  weekly  reports  on  the 
amount  of  fish  received  from  vessels  of 
the  United  States  and  the  location(s) 
where  such  fish  were  harvested. 

(i)  Reports  must  include: 

'     (A)  Vessel  identification  information 
for  the  FFV. 

(B)  Etete  of  each  receipt  of  fish. 

(C)  Amount  of  fish  received,  by 
species. 

(D)  Location(s)  from  which  the  fish 
received  were  harvested. 

(ii)  Owners  or  operators  of  FFV's 
processing  fish  in  internal  waters  under 
the  provisions  of  this  paragraph  (f)  must 
request  the  requirements  regarding  the 
timing  and  submission  of  the  reports 
from  the  Regional  Administrator  at  least 
15  days  prior  to  the  first  receipt  of  fish 
from  a  vessel  of  the  United  States,  who 
shall  stipulate  them  in  writing. 
[FR  Doc.  97-6973  Filed  3-19-97;  8:45  am] 
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Notices 


Fadaral  Ragister 

Vol.  62.  No.  54 
ThuiMky.  March  20.  1M7 


This  sectioo  of  the  FEDERAL  REGISTER 
contains  (Jocun>ents  other  than  ruies  or 
proposed  rutes  that  are  appkcabie  to  the 
public  r4otic8s  of  hearings  and  investigation, 
committee  meetings,  agency  decatons  and 
ruhngs.  deiegatxxra  of  authority,  filing  of 
petitxjns  and  applicatrans  arx)  agerx:y 
ttatements  of  organization  and  functions  are 
exawplei  at  documents  appearing  in  this 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Rsvisw; 
Comment  Request 

March  14. 1M7. 

The  Department  of  Agriculture  has       , 
submitted  the  foUowiiig  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  C^omments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  includiilg  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  (d)  ways  to  minimiy.B  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electionic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Washington.  D.C.  20503  and  to 
Department  Clearance  Office,  USDA. 
OaO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Conunents  regarding  these 
information  collections  are  best  assured 
of  having  their  fiill  eCfect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6204  or 
(202) 720-6746. 

An  agency  may  not  conduct  or 
■poosor  a  collection  of  information 
onleae  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

•  Rural  Housing  Service 

Title:  7  CFR  1965-B.  Security 
Servicing  for  Multiple  Family  Housing 
Loans. 

0^(B  Control  Number  0575-0100. 

Summary:  The  information  collection 
allows  RHS  to  respond  to  account 
servicing  actions  such  as  transfers, 
reamortizations,  delinquencies, 
subordinations  and  junior  liens. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  assure 
compliance  with  the  regulations  for 
projects  financed  with  Multiple  Family 
>  Housing  loan  and  grant  funds. 

Description  of  Respondents: 
IndividuiJals  or  households:  Business  or 
other  for-profit;  Not-for-profit 
institutions;  Farms;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  945. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  1,587. 
Donald  Hnkher, 

Deputy  Departmental  Clearance  Officer. 
(PR  Doc.  97-7043  Filed  3-19-97;  8:45  am] 
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Commodity  Credit  Corporation 

Notice  of  Request  for  Extension  and 
revision  of  a  Currently  Approved 
information  Collection 

AQ8ICY:  Commodity  Credit  Corporation. 
ACTION:  Notice  and  request  for 
comments. 

StJMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Commodity  Credit 
Corporation's  (CCC)  intention  to  request 
an  extension  for,  and  revision  of,  an 
information  collection  process  currently 
in  effect  related  to  the  Standards  for 
Approval  of  Warehouses  for  Cotton. 
DATES:  Comments  must  be  submitted  on 
or  before  May  19, 1997,  to  be  assured 
consideration. 

AOOmONAI.  MFORMAT10N  OR  COIMENTS: 
All  comments  concerning  this  notice 
should  be  addressed  to  Mr.  Steven 
Closson,  Chief,  Storage  Contract  Branch, 
Warehouse  and  Inventory  Division, 
Farm  Service  Agency,  United  States 
Department  of  Agriculture,  1400 
Independence  Ave.,  SW,  Washington 
DC  20250-0553  FAX  (202)  690-3213. 


StJPPtEMENTARY  INFORMATION: 

Title:  Standards  for  Approval  of 
Warehouses  for  Cotton. 

OMB  Control  Number:  0560-0010. 

Expiration  Date  of  Approval:  January 
31.1997. 

Type  of  Request:  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection. 

Abftract:  The  CCC  Charter  Act. 
authorizes  CCC  to  enter  into  storage 
agreements  with  commercial  warehouse 
operators  for  the  storage  of  OCC-owned 
or  CCC-loaned  cotton.  15  U.S.C.  714 
note.  The  information  collected  under 
Office  of  Management  and  Budget 
(OMB)  Number  0560-0010,  as  identified 
above,  allows  CCC  to  effectively 
maintain  a  list  of  approved  warehouses 
for  the  storage  of  cotton  as  covered  by 
7  CFR  part  1427 — Standards  for 
Approval  of  Warehouses  for  Cotton  or 
Cotton  Linters. 

The  forms  covered  by  this  collection 
are  the  Cotton  Storage  Agreement 
(Storage  Agreement)  and  supporting 
dociunents  that  allows  the  warehouse 
operator  to  demonstrate  to  CCC  his 
ability  to  meet  the  standards  for 
approval  necessary  for  the  CCC 
contracting  officer  to  enter  into  or 
continue  an  existing  storage  agreement 
with  a  warehouse  operator.  The  Storage 
Agreement  is  a  contract  for  services 
between  CCC  and  the  warehouse 
operator  and  ^pells  out  the  terms  that 
will  prevail  during  the  period  that  the 
warehouse  and  CCC  chose  to  conduct 
business.  During  this  period  the 
warehouse  is  listed  on  a  CCC 
maintained  List  of  Approved 
Warehouses  and  eligible  producers  may 
obtain  price  support  loans  for  cotton 
stored  at  the  warehouse.  The  forms  are 
furnished  to  interested  warehouse 
operators  to  secure  and  record 
information  regarding  the  agreement 
and  permits  the  warehouse  operator  to 
submit  the  storage  and  handling  rates  to 
be  paid  by  CCC  should  CCC  or  eligible 
producers  use  the  warehouse  for  the 
storage  and  handling  of  eligible  cotton. 

Estimate  of  Burden:  The  record 
keeping  requirements  in  this  clearance 
are  normal  business  records  and, 
therefore,  have  no  burden.  Public 
reporting  burden  for  this  information 
collection  is  estimated  to  average  1.06 
hours  per  response. 

Respondents:  Business  or  other  for- 
profit. 
Estimated  Number  of  Responses:  400. 


Estimated  Number  of  Responses  per 
Respondent:  3.265. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,395. 

Comments  are  sought  on  these 
requirements  including:  (a)  whether  the 
continued  collection  of  information  is 
necessary  for  the  proper  performance  of 
CCC  contracting  activities,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of 
CCC's  estimate  of  burden  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  enhancing  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d) 
minimizing  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  using  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Conunents  should  be  sent  to 
the  Desk  Officer  for  Agricultiue,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC.  20503  and  to  Mr. 
Steven  Closson,  Chief,  Storage  Contract 
Branch,  Warehouse  and  Inventory 
Division,  Farm  Service  Agency,  United 
States  Department  of  Agriculture,  1400 
Independence  Ave.,  SW,  Washington 
DC  20250-0553.  Copies  of  the 
information  collection  may  be  obtained 
firom  Mr.  Closson  at  the  above  address. 

All  responses  to  this  notice  will  be 
sununarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  DC  on  March  12, 
1997. 

Brace  R.  Welwr, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

(PR  Doc.  97-6786  Filed  3-19-97;  8:45  am) 
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Forest  Service 

Commonality  of  the  Chemistries 
involved  In  RAoisture,  Bioiogicai. 
Ultraviolet,  and  Thermal  Degradations 
of  Wood;  Notice  of  Intent  To  Form  a 
Consortium 

Program  Description — Purpose.  The 
USDA,  Forest  Service,  Forest  Products 
Laboratory  (FPL)  is  seeking  industrial 
partners  to  form  a  Consortium  dedicated 
to  understanding  the  commonality  of 
the  chemistries  involved  in  moisture, 
biological,  ultraviolet,  and  thermal 
degradations  of  wood,  and  developing 
basic  approaches  to  protecting  wood 
from  degradation  without  loss  of  other 
basic  properties,  under  the  authority  of 
the  Federal  Technology  Transfer  Act  of 
1986  (15  U.S.C  3710a). 


An  industrial  partner  may  be  a 
Federal  Agency,  university,  private 
business,  nonprofit  organization, 
research  or  engineering  entity,  or 
combination  of  the  above. 

A  summary  of  the  current  status  of 
preventing  wood  degradation  is  as 
follows: 

(a)  Wood  is  a  three-dimensional, 
polymeric  composite  made  up  primarily 
of  cellulose,  hemicelluloses,  and  lignin. 
These  polymers,  along  with  extractives 
and  inorganics,  and  the  matrix  they  are 
in,  make  up  the  cell  wall  and  are 
responsible  for  the  characteristics, 
properties  and  performance  of  wood. 

When  considering  wood  as  a  long 
term  engineering  material  it  must  be 
remembered  that  wood  is  a  hygroscopic 
resource  that  was  designed  to  perform, 
in  nature,  in  a  wet  environment  and  that 
nature  is  programmed  to  recycle  wood 
in  a  timely  way  through  biological, 
thermal,  aqueous,  photochemical, 
chemical,  and  mechanical  degradations. 

There  are  four  basic  chemical 
reactions  involved  in  all  the  degradation 
reactions  of  wood:  Oxidation,  hydrolsis, 
reduction,  and  dehydration.  Because  of 
the  similarities  in  degradation 
chemistry,  all  these  degradation 
reactions  will  be  studied  together. 

Cell  wall  polymers  are  responsible  for 
the  properties  of  wood.  Wood  changes 
dimension  with  changing  moisture 
content  because  the  cell  wall  polymers 
contain  hydroxyl  and  other  oxygen- 
containing  groups  that  attract  moisttue 
through  hydrogen  bonding.  The 
hemicelluloses  are  mainly  responsible 
for  moisture  sorption,  but  the  accessible 
cellulose,  noncrystalline  cellulose, 
lignin,  and  sur&ce  of  crystalline 
cellulose  also  play  minor  parts  to  major 
roles.  Moisture  swells  the  cell  wall  and 
the  wood  expands  until  the  cell  wall  is 
sattirated  with  water  (fiber  satiiration 
point  (FSP)).  Beyond  this  saturation 
point,  moisture  exists  as  &ee  water  in 
the  void  structiu^  and  does  not 
contribute  to  further  expansion.  The 
process  is  reversible  and  the  wood 
shrinks  as  it  loses  moisture  below  the 
FSP. 

Wood  exposed  to  moisture  frequently 
is  not  a  equilibrium  and  has  wet  areas 
and  drier  areas.  This  exacerbates  the 
moisture  problem  resulting  in 
differential  swelling  followed  by 
cracking  and/or  compression  set  Over 
the  long  term,  wood  imdergoes  cyclic 
swelling  and  shrinking  as  moisture 
levels  change  resulting  in  more  severe 
moisture  effects  than  those  encountered 
under  steady  moisture  conditions. 

Wood  is  oegraded  biologically 
because  organisms  recognize  the 
carbohydrate  polymers  (mainly  the 
hemicelluloses)  in  the  cell  wall  and 


have  both  specific  and  non-specific 
chemical  and  specific  enzyme  systems 
capable  of  hydrolyzing  these  polymers 
into  digestible  units.  Biodegradation  of 
both  the  matrix  and  the  high  molecular 
weight  cellulose  weakens  the  fiber  cell 
wall.  Strength  is  lost  as  the  matrix  and 
cellulose  polymer  undergo  degradation 
through  oxidation,  hydrolysis,  and 
dehydration  reactions.  As  degradation 
continues,  removal  of  cell  wall  content 
results  in  weight  loss. 

Wood  expc^ed  outdoors  undergoes 
photochemical  degradation  caused  by 
ultraviolet  radiation.  This  degradation 
takes  place  primarily  in  the  lignin 
component,  which  is  responsible  for  the 
characteristic  color  changes.  The  surface 
becomes  richer  in  cellulose  content  as 
the  lignin  degrades.  In  comparison  to 
lignin,  cellulose  is  much  less 
susceptible  to  ultraviolet  radiation 
degradation.  After  the  lignin  has  been 
degraded,  the  poorly  bonded 
carbohydrate-rich  fibers  erode  easily 
from  the  surface,  which  exposes  new 
lignin  to  further  degradative  reactions. 
In  time,  the  "weathering"  process 
cauises  the  surface  of  the  composite  to 
become  rough  and  can  account  for  a 
significant  loss  in  surface  fibers. 

Wood  bums  because  the  cell  wall 
poljrmers  uindergo  pyrolysis  reactions 
with  increasing  temperature  to  give  off 
volatile,  Qammable  gasses.  The 
hemicelluloses  and  cellulose  polymers   ' 
are  degraded  by  heat  much  before  the 
lignin.  The  lignin  and  carbohydrate 
components  contribute  to  char 
formation,  and  the  charred  layer  helps 
insulate  the  composite  from  further 
thermal  degradation. 

The  idea  of  protecting  wood  in 
adverse  environments  dates  back  to 
early  human  history.  Perhaps  the 
earliest  reference  is  in  the  Old 
Testament  (Genesis  6:14)  when  God 
instructed  Noah  to  build  an  ark  of 
gopher  wood  (a  naturally  durable  and 
hard  wood)  and  cover  it  inside  and 
outside  with  pitch  (for  both  water 
repellency  and  decay  protection). 

Ancient  civilization  in  Burma,  China, 
Greece,  and  Italy  used  various  animal, 
vegetable  and  mineral  oils,  tars,  pitches 
or  charring  to  preserve  wood.  Sometime 
during  the  second  half  of  the  eighteenth 
century,  the  science  of  wood 
preservation  started  with  a  search  for 
toxic  chemicals  that  could  be  used  to 
treat  wood  to  stop  decay.  The  time  line 
might  include:  merciuic  chloride  first 
used  in  1705,  patented  in  1832;  copper 
sidfate  first  introduced  in  1767, 
patented  in  1839;  zinc  chloride  first 
used  in  1815;  creosote  firat  used  in 
1836;  copper,  chromium  and  arsenic 
salts  introduced  in  the  early  1900's;  and 
pentachlorophenol  firat  introduced  in 
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the  1930's.  All  of  these  treatments  were 
based  on  broad  spectra  toxicity  with 
little  concern  for  environmental 
implications. 

The  earliest  references  to  treating 
wood  for  fire  retardancy  dates  back  to 
the  first  century  AD  when  the  Romans 
used  alum  and  vinegar  to  protect  boats 
against  fire.  The  science  of  fire 
retardancy  started  in  the  first  half  of  the 
nineteenth  century.  In  1820  Gay-Lussac 
used  anunonium  phosphates  and  borax 
as  fire  retardants.  Most  of  the  inorganic 
fire  retardants  used  today  were 
developed  between  1800  and  1870. 

Protecting  wood  from  moisture 
damage  also  dates  back  into  antiquity. 
Waxes,  oils,  resins,  paints,  and  coatings 
have  been  used  to  help  exclude 
moisture  since  shortly  after  wood  was 
first  used  by  humans. 

Protecting  wood  from  damage  caused 
by  weathering  also  dates  from  the  early 
use  of  wood.  Stains  and  coatings  have 
been  used  to  cover  wood  from  the 
degradation  caused  both  by  water  and 
ultraviolet  radiation. 

The  process  of  protecting  wood  from 
one  type  of  degradation  can  cause 
another  type  of  degradation  to  take 
place.  For  example,  in  fire  retardant 
formulations  involving  free  phosphoric 
acid,  treated  wood  has  been  shown  to 
lose  strength.  While  the  wood  is  very 
effectively  treated  for  fire  retardancy, 
service  life  is  shortened  by  the  loss  in 
strength.  Similarly,  wood  decking 
treated  with  chromated-copper-arsenate 
((XA),  while  having  excellent  anti- 
fungal properties,  is  being  replaced  after 
a  few  yean  due  to  cracking  and  splitting 
caused  by  moistrire  damage. 

Since  there  are  only  four  basic 
chemistries  involved  in  the  degradation 
mechanisms  of  wood  (hydrolysis, 
oxidation,  dehydration,  and  reduction), 
there  are  many  similarities  in  the 
degradation  pathways  regardless  of  the 
source  of  the  degradation.  Through  a 
better  understanding  of  these  common 
degradation  chemistries,  it  should  be 
possible  to  protect  wood  in  a  more 
holistic  way.  That  is,  controlling  one 
degradation  chemistry  can  lead  to  the 
protection  of  another  degradation 
mechanism.  This  leads  to  the  idea  of 
combined  treatments  to  control  several 
degradation  pathways. 

The  Forest  Products  Laboratory  is 
requesting  support  for  this  project  The 
support  is  in  the  form  of  membership  in 
the  consortium  and  funding  in  the 
amount  of  $15,000.00  per  year  for  the 
three-year  proposed  duration  of  the 
Consortium. 

An  informational  and  organizational 
meeting  of  the  Consortium  will  be  held 
beginning  May  5, 1997, 1  p.m.  and 
ending  May  6. 1997.  at  12  Noon,  at  the 


USDA,  Forest  Service.  Forest  Products 
Laboratory,  One  Gilford  Pinchot  Drive, 
Madison,  Wisconsin  53705-2398. 

Technical  questions  may  be  directed 
to  Roger  M.  Rowell  at  the  above  address, 
by  fax  at  (608)  231-9262,  or  by  phone 
at  (608)  231-9416. 

Questions  of  a  business  or  legal  natiire 
may  be  directed  to  John  G.  Bachhuber 
at  the  above  address,  by  fax  at  (608) 
231-9585.  or  by  phone  at  (608)  231- 
9282. 

A  copy  of  the  proposed  Cooperative 
Research  and  Development  Agreement 
to  be  executed  by  consortium  members 
may  be  obtained  by  writing  Joanne  M. 
Bosch  at  the  above  address,  by  faxing 
her  at  (608)  231-9585,  or  by  phoning 
her  at  (608) 231-9205. 

Done  at  Madison,  WI,  on  March  11, 1997. 
Thomas  E.  Hamlltan, 
Director. 

[PR  Doc.  97-7084  Filed  3-19-97;  8:45  am) 
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COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttie  Connecticut  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regidations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Connecticut  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  5:00  p.m.  on  Wednesday, 
April  16, 1997,  at  the  U.S.  Sheraton 
Hartford  Hotel,  Silas  Deane  Room,  315 
Trumbull  Street,  Hartford,  Connecticut 
06103.  The  piupose  of  the  meeting  is  to 
1)  provide  an  orientation  for  new 
Committee  members,  and  2)  plan  project 
activities  for  FY  1997. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Dr.  Ivor  J. 
Echols.  860-688-2009,  or  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
81 16).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  March  12. 1997. 
Caral-LM  Hurley, 

Chief,  Reffonal  Prograau  Coordination  Unit. 
(FR  Doc.  97-7083  FiWd  3-19-47;  8:45  am] 
coocas-ai-p 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Questionnaire  for  Building 
Permit  Official. 

Form  Numberfs):  SOC-QBPO. 

Agency  Approval  Number:  0607- 
0125. 

Type  of  Request:  Revision  of  a 
currenUy  approved  collection. 

Burden:  209  hours. 

Number  of  Respondents:  835. 

Avg.  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  uses  the  Questionnaire  for 
Building  Permit  Official  in  conjunction 
with  the  Survey  of  Housing  Starts, 
Sales,  and  Completions  (OMB  number 
0607-0110),  also  knovm  as  the  survey  of 
construction  (SOC).  Data  collected  in 
the  SOC  are  used  to  produce  statistics 
on  residential  construction  and  are 
needed  by  economic  policy  makers  to 
monitor  this  sector  of  the  economy. 
Census  field  interviewers  use  the 
Questionnaire  for  Building  Permit 
Official  to  obtain  information  on  the 
operating  procedures  of  a  sample  of  the 
building  permit  issuing  offices  in  the 
United  States  in  order  to  locate,  classify, 
list,  and  sample  building  pmnnits  for 
residential  construction.  This 
information  is  used  to  carry  out  the 
sampling  for  the  SOC  and  to  verify  and 
update  the  geographic  coverage  of 
permit  offices. 

In  Jidy  1997.  we  plan  to  convert  to  an 
electronic  form  to  collect  this  data.  We 
have  been  experimenting  with 
Computer  Assisted  Personal 
Interviewing  (CAPI)  and  have  been 
using  this  technology  on  a  test  basis 
since  November  1995.  CurrenUy, 
interviewers  use  a  paper  form  to  record 
respondents'  answers.  We  have 
improved  the  CAPI  instrument  over  the 
paper  form  based  on  a  reassessment  of 
our  data  capture  needs  and  efforts  to 
minimize  burden.  For  example,  we  have 
deleted  some  items  that  are  no  longer 
used,  added  others  that  enhance  the 
conduct  of  the  SOC,  and  improve  the 
flow  of  questions  and  overall  survey 
administration. 

Affected  Public:  Biisiness  or  other  for- 
profit 

Frequency:  Annually. 

Respondent's  Obligation:  Volimtary. 

Legal  Authority:  Title  13  USC.  Section 
182. 


OMB  Desk  Officer:  Jerry  Coffey.  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  cin  be  obtained  by 
calling  or  writing  Linda  Engehneier. 
DOC  Forms  Clearance  Officer,  (202) 
482-327?,  Department  of  Commerce, 
room  5312. 14th  and  Constitution 
Avenue.  NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  pubUcation  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  March  14, 1997. 
Linda  Engelmeier. 

Departmental  Forms  Qearance  Officer.  Office 

of  Management  and  Organization. 

(FR  Doc  97-6986  FUed  3-19-97;  8:45  am] 
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Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chanter  35). 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Title:  Phase  EquiUbria  Data  for 
Ceramics. 
Form  Number(s):  None. 
Agency  Approval  Number:  None. 
Type  of  Request:  New  Collection. 
Burden:  400  hours. 
Number  of  Respondents:  200. 
Avg.  Hours  Per  Response:  2  hours. 
Needs  and  Uses:  NIST  seeks  to  assess 
the  economic  impact  of  its  joint  program 
with  the  American  Ceramic  Society  on 
the  evaluation  and  distribution  of 
relevant  phase  equiUbria  data.  The 
respondents  will  be  U.S.  ceramic 
producers  and  their  customers.  The 
results  will  be  used  by  NIST  for  program 
evaluation  purposes. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  Not-for-profit 
institutions,  and  the  Federal 
Government. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Virginia  Huth. 
(202) 395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce. 
Room  5310. 14th  and  Constitution 
Avenue.  NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 


information  collection  should  be  sent 
within  30  days  of  pubUcation  of  this 
notice  to  Viiginia  Huth,  OMB  Desk 
Officer,  Room  10236,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Dated:  March  13, 1997. 


Departmental  Forms  Qearance  Officer.  Office 
of  Management  and  Organization. 
(FR  Doc.  97-6987  Filed  3-19-97;  8:45  am) 
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National  institute  of  Standards  and 
Technology 

Government-owned  Invention; 
Availability  for  Ucwwing 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice  of  a  government-owned 
invention  available  for  licensing. 


SUMMARY:  The  invention  Usted  below  is 
owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  is  available  for  ficensing 
in  accordance  with  35  U.S.C.  207  and  37 
CFR  part  404  to  achieve  expeditious 
commerciahzation  of  results  of  federally 
funded  research  and  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
this  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Industrial 
Partnerships  Program.  Building  820, 
Room  213,  Gaithersburg,  MD  20899;  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 
SUP«.EMENTARY  INFORMATION:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  invention  for  purposes 
of  commercialization.  The  invention 
available  for  Ucensing  is: 

NIST  Docket  Nomber  95-029/30 

Abstract:  A  permeation  tube  sealed 
internally  in  a  commercially  available 
automatic  sampler  vial  provides  a 
simple  and  convenient  method  of 
preparing,  using,  and  storing  long-term 
samples  such  as  retention  index 
standards.  The  approach  is  especially 
suited  to  the  handling  of  volatile  organic 
compounds  (VOCs).  Sample  can  be 
dispensed  at  very  low  concentration, 
even  at  infinite  dilution. 

Dated:  March  14, 1997. 
Elaine  BuntoHMiiies, 
Director,  Program  Office. 
IFR  Doc  97-7032  Filed  3-19-97;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 
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PacHIc  Salmon  Fisheries  Off  the 
Coasts  of  Califomia.  Oregon, 
Washington.  Alaslca  and  in  the 
Columbia  River  Basin 

AQBICY:  National  Marine  Fishfflies 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent;  scoping 
meeting:  extension  of  comment  period. 


SUMMARY:  hi  the  Federal  Register  of 

January  27. 1997,  NMFS  announced  its 
intent  to  hold  scoping  meetings,  prepare 
Environmental  Assessments  (EAs)  and 
an  Environmental  Impact  Statement 
(EIS)  on  ocean  and  in-river  fisheries  that 
may  result  in  the  incidental  take  of 
Pacific  salmonids  ctirrenUy  listed  or 
proposed  for  Usting  under  the 
Endangered  Species  Act.  In  the  Federal 
Register  of  March  4. 1997,  NMFS 
announced  the  time  and  place  for  the 
Alaska  meeting  and  extended  the 
comment  period.  Due  to  severe  winter 
weather  conditions  the  Alaska  meeting 
was  postponed.  NMFS  is  therefore 
announcing  a  new  scoping  meeting  in 
Alaska  and  is  also  extending  the 
comment  period  on  the  EIS  and  EAs. 
DATES:  Written  comments  will  be 
accepted  through  March  31, 1997.  The 
scoping  meeting  will  be  held  on  March 
20,  1997, 1:30-3:30  p.m.,  Sitka,  AK. 
ADDRESSES:  Written  comments  and 
requests  to  be  included  on  a  maiUng  Ust 
of  persons  interested  in  the  EIS  should 
be  sent  to  Joseph  R.  Blum,  Office  of 
Protected  Resources,  Endangered 
Species  Division  (PR3),  NMFS,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910. 

The  scoping  meeting  for  Alaska  will 
be  held  at  the  Sitka  Centennial  Building, 
330  Harbor  Drive.  Sitka.  AK  99835. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Joseph  R.  Blum  (301)  713-1401. 
SUPPLEMENTARY  INFORMATION: 
Background 

Background  and  rationale  for  this 
action  were  provided  in  the  notice  of 
intent  (62  FR  3873,  January  27, 1997) 
and  are  not  repeated  here. 

NMFS  announced  the  time  and  place 
for  the  Alaska  meeting  and  extended  the 
comment  period  (62  FR  9750.  March  4, 
1997). 

Special  Accommodations 

Requests  for  sign  language 
interpretation  or  other  auxiUary  aids 
should  be  directed  to  Tamra  Paris  (907) 
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586-7228  at  least  3  days  before  the 
meeting  date. 

fllhwMj  16  U.S.C  1801  et  seq.;  42  U.&C 
etaeq. 

DitBd:  Muck  13, 1997. 
GvyCMatkck. 

Diiector,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

IFR  Doc  97-6974  Filed  3-19-97;  8:45  am) 
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Marine  Fishariea  Advisory  CommltlBe; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  Notice  is  hereby  given  of 

meetings  of  the  Marine  Fisheries 

Advisory  Committee  (MAFAC),  Bycatch 

Subcommittee,  from  April  14  to  April 

15. 1997. 

DATES:  The  meetings  are  scheduled  as 

follows: 

1.  April  14, 1997, 1:00  p.m.  -  5  pjn. 

2.  April  15, 1997,  8:30  a.m.  -  5  p.m. 
A00NES8CS:  The  meetings  will  be  held  at 
the  Falmouth  Inn,  824  Main  Street, 
Falmouth,  MA.  Requests  for  special 
accommodations  may  be  directed  to 
MAFAC  Office  of  Operations. 
Management  and  Information.  NMFS. 
1315  East-West  Highway,  Silvar  Spring, 
MD  20910. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Richard  Wheeler.  Executive  Secretary; 
telephone:  (301)  713-2252. 
SUPPLEMENTARY  MfORMATION:  As 
required  by  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  5 
L'.S.C  App.  (1982).  notice  is  hereby 
given  of  meetings  of  MAFAC  or  MAFAC 
Subcommittees.  MAFAC  was 
established  by  the  Secretary  of 
Commerce  (Secretary)  on  February  17. 
1971,  to  advise  the  Secretary  on  all 
living  marine  resource  matters  that  are 
the  responsibility  of  Commerce.  This 
Committee  ensures  that  the  living 
marine  resource  policies  and  programs 
of  this  Nation  are  adequate  to  meet  the 
needs  of  commercial  and  recreational 
fisheries,  and  environmental,  state, 
consumer,  academic,  and  other  national 
intoests. 

Matters  To  Be  Considered 

Matters  to  be  considered  include 
Bycatch  Subcommittee  business  only: 

April  14,  1997 

(1)  Briefing  on  NMFS  Bycatch  Task 
Force 


(2)  Briefing  on  Atlantic  States  Marine 
Fisheries  Commission  Bycatch 
Initiatives 

April  15,1997 

(1)  Discussion  of  Impact  of  Magnuson- 
Stevens  Act  on  bycatch  considerations 
within  the  Fishery  Management  Plan 
process. 

(2)  Briefing  and  discussion  of  Take 
Reduction  Team  Efforts  on  Harbor 
Porpoise  and  Large  Whale  TRT  efforts. 

^Mcial  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  MAFAC  (see 
ADDRESSES). 

Dated:  March  14. 1997. 
Charles  Kamella, 

Acting  Director.  Office  of  Operation, 
Management  and  Information.  National 
Marine  Fisheries  Savice. 
IFR  Doc  97-6982  Filed  3-19-97;  8:45  am] 
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PacHIc  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Swvice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  pubUc  meetings  to 

discuss  various  issues. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  entities  will  hold  public 
meetings. 

DATES:  The  Council  meeting  will  be 
held  April  8-11, 1997.  Various  advisory 
groups  will  be  meeting  on  Monday, 
April  7.  The  Council  meeting  will  begin 
on  Tuesday,  April  8.  at  8  a.m.,  in  a 
closed  session  (not  open  to  the  pubUc) 
to  discuss  litigation  and  personnel 
matters.  The  open  session  begins  at  8:30 
a.m.  The  Council  meeting  reconvenes  at 
8  a.m.,  Wednesday  through  Friday,  and 
will  adjourn  when  Council  business  has 
been  completed. 

ADDRESSES:  The  meetings  %vill  be  held  at 
the  Clarion  Hotel,  401  East  Millbrae 
Avenue,  Millbrae,  CA  94030,  (415)  697- 
8735. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland.  OR  97201. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
2130  SW  Fifth  Avenue,  Suite  224, 
Portland,  OR;  telephone:  (503)  326- 
6352. 


SUPPLEMENTARY  INFORMATION: 
Council  Agenda 

A.  Call  to  Order 

B.  Salmon  Management 

1.  Tentative  Adoption  of  1997  Ocean 
Salmon  Management  Measures  for 
Analysis 

2.  Clarify  Council  Direction 

3.  Methodology  Reviews  for  1997 

4.  Identification  of  Stocks  Not 
Meeting  Escapement  Goals  fcff  3 
Consecutive  Years 

5.  Final  Action  on  1997  Measures  - 
Including  Halibut  Incidental  Catch 

C.  Habitat  Issues 

Report  of  Steering  &oup  •  Consider 
Adding  Marine  Habitat  Expertise  to 
Steering  Group 

D.  Groundfish  Management 

1.  Status  of  Federal  Regulations 
Implementing  Council  Actions 

2.  Status  ofFisheries  and  Inseason 
Management  Adjustments 

3.  Revised  Stock  Assessment  Process 

4.  Review  of  Harvest  Policy 

5.  Development  of  Groundfish  Fishery 
Capacity  Reduction  Program 

6.  Scoping  for  Plan  Amendments 

7.  Cahfomia  Gillnet  Regulations  in 
the  Exclusive  Economic  Zone 

8.  Status  Report  on  Oregon  Observer 
Program 

9.  Report  of  the  Industry  Meeting  on 
Salmon  Bycatch  Avoidance  in  the 
Whiting  Fishery 

10.  Composition  of  the  Groundfish 
Advisory  Panel 

11.  Member,  Staff,  and  Agency  Work 
Load 

E.  Administrative  and  Other  Matters 

1.  Report  of  the  Budget  Committee 

2.  Status  of  Legislation 

3.  Draft  Agenda  for  June  1997 

Other  Meetings 

The  Groundfish  Management  Team 
will  meet  on  Monday,  April  7,  at  8  a.m. 
to  discuss  final  action  on  Federal  gillnet 
regulations  off  California,  inseason 
management  adjustments,  and  initiation 
of  the  plan  amendment  process  to  meet 
new  requirements  of  the  Magnuson- 
Stevens  Conservation  and  Management 
Act. 

The  Salmon  Technical  Team  will 
convene  as  necessary  Monday,  April  7- 
11,  to  address  salmon  management 
items  on  the  Council  agenda. 

The  Scientific  and  Statistical 
Committee  will  convene  on  Monday, 
April  7,  at  9  a.m.,  and  Tuesday,  April 
8,  at  8  a.m.,  to  address  scientific  issues 
related  to  Council  agenda  items. 

The  Habitat  Steering  Group  will 
convene  on  Monday,  April  7,  at  10  a.m., 


to  address  issues  affiacting  the  habitat  of 
Council-managed  species. 

The  Salmon  Advisory  Panel  will 
convene  on  Monday,  April  7,  at  9  a.m., 
and  will  continue  to  meet  throughout 
the  week  as  necessary  to  address  salmon 
management  items  on  the  Council 
agenda. 

The  Groundf.sh  Advisory  Panel  will 
convene  on  Monday,  April  7,  at  1  p.m., 
and  will  continue  to  meet  throughout 
the  week  as  necessary  to  address 
groundfish  management  items  on  the 
Council  agenda. 

The  Budget  Committee  will  convene 
on  Monday,  April  7,  at  3  p.m..  to 
review  the  status  of  1996  and  1997 
Council  budgets. 

The  Enforcement  Consultants  meet  on 
Tuesday.  April  8.  at  7  p.m..  to  address 
enforcement  issues  related  to  Coimcil 
agenda  items. 

There  will  be  a  Salmon/Whiting 
Industry  Meeting  on  Wednesday,  April 
9,  to  discuss  salmon  bycatch  avoidance 
in  the  whiting  fishery. 

Detailed  agendas  for  the  above 
advisory  meetings  will  be  available  after 
March  28. 1997. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Eric  W.  Greene  at 
(503)  326-6352  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  March  13, 1997. 
Bruce  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  97-6984  Filed  3-19-97;  8:45  am] 
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Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  scientific  research 
permit  1030. 

SUMMARY:  Notice  is  hereby  given  that  on 
March  12. 1997,  NMFS  issued  Scientific 
Research  Permit  1030  to  Sarah  V. 
Mitchell,  of  NOAA  Gray's  Reef  National 
Marine  Sanctuary  (P625).  to  take  listed 
loggerhead  sea  turtles  for  the  purpose  of 
scientific  research  subject  to  certain 
conditions  set  forth  therein. 
ADDRESSES:  The  application,  permit, 
and  related  documents  are  available  for 
review  by  appointment  in  the  following 
offices: 


Office  of  Protected  Resources.  F/PR3, 
NMFS.  1315  East-West  Hwy..  Room 
13307.  Silver  Spring.  MD  20910-3226 
(301-713-1401);  and 

Director.  Southeast  Region.  NMFS. 
NOAA,  9721  Executive  Center  Drive,  St. 
Petereburg.  FL  33702-2432  (813-893- 
3141). 

SUPPLEMENTARY  INFORMATION:  Notice 
was  published  on  January  17, 1997  (62 
FR  2656)  that  an  application  had  been 
filed  by  Sarah  V.  Mitchell,  NOAA  Gray's 
Reef  National  Marine  Sanctuary  (P625). 
to  take  listed  loggerhead  sea  tvutles  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-222). 

Issuance  of  this  permit  allows  the 
apphcant  to  take  listed  loggerhead  sea 
turtles  (Caretta  caretta)  for  examination, 
tagging,  observation,  collection  of 
morphometric  measurements,  and 
release.  The  piupose  of  the  authorized 
research,  as  stated  in  the  application,  is 
to  investigate  population  trends, 
migrations,  habitat,  and  diving  behavior 
of  loggerhead  turtles  in  the  Gray's  Reef 
National  Marine  Sanctuary. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  that  is 
the  subject  of  this  permit,  and  (3)  is 
consistent  with  the  purposes  and 
poUcies  set  forth  in  section  2  of  the 
ESA. 

Dated:  March  13, 1997. 
Robert  C.  Ziofaro. 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  97-6983  Filed  3-19-97;  8:45  am) 
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Marine  Mammals;  Scientific  Research 
Permit  (PHF#  850-1342) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
Lucy  W.  Keith,  Boston  University 
Marine  Program,  Broderick  House/MBL. 
Woods  Hole,  Massachusetts  02543,  has 
applied  in  due  form  for  a  p>ermit  to  take 
Hawaiian  monk  seals  [Monachus 
schauinslandi)  for  purposes  of  scientific 
research. 

DATES:  Written  comments  must  be 
received  on  or  before  April  21, 1997. 


ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway,  Room  13130,  Silver  Spring. 
MD  20910  (301/713-2289); 

Regional  Administrator,  Southwest 
Region,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach.  CA  90802-4213 
(310/980-4001);  and 

Protected  Species  Coordinator,  Pacific 
Area  Office,  2570  Dole  Street,  Room 
106,  Honolulu,  HI  96822-2396  (808/ 
973-2987). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
application  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Conunission  and  its  Committee  of 
Scientific  Advisora. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  222.23). 

The  application  requests 
authorization  to  captiuv,  physically 
restrain,  and  radio  tag  (and  possibly 
recapture  for  tag  removal)  up  to  20 
immature  monk  seals  of  either  gender 
(10  weaned  pups,  and  10  juveniles  up 
to  3  years  of  age)  over  an  eight  month 
period  in  1997.  The  appUcant  also 
requests  authorization  to  inadvertently 
harass  up  to  10  additional  seals  of  any 
age  and  gender  during  the  course  of  the 
tagging  activities.  Research  activities 
will  involve  jrapulation  assessment, 
disease  assessment,  recovery  action,  and 
pelagic  ecology  studies. 

In  compliance  with  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq),  an  initial 
determination  has  been  made  that  the 
activity  proposed  isxategorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 


IMI 
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Dated:  March  13, 1997. 
AaaD.  Tetboah. 

Chief.  Pennits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
|FR  Doc  97-6975  Filed  3-19-97;  8:45  am] 

MJJNQ  COM  »ia-Z2-F 

(U>.  0313870] 

Marlns  Mammals;  Scientific  Research 
Pannit  (PHFf  662-1345) 

AGBICT:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atjnuspheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUtMURY:  Notice  is  hereby  given  that 
Dena  Matkin,  Box  22,  Gustavus.  Alaska 
99826,  has  applied  in  due  form  for  a 
permit  to  take  killer  whales  [Orcinus 
otva]  and  humpback  whales  (Megaptera 
novaengliae)  for  pur}>oses  of  scientific 
research. 

DATES:  Written  comments  must  be 
received  on  or  before  April  21,  1997. 
ADOncaBCa.  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  OfTire  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring. 
MD  20910  (301/713-2289):  and 

Regional  Administrator.  Alaska 
Region,  P.O.  Box  21688,  Juneau,  AK 
99802-1668  (907/586-7221). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS.  1315  East- 
West  Highway,  Room  13130.  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
application  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
appUcation  to  the  Marine  Mammal 
CommissioD  and  its  Committee  of 
Scientific  Advisors. 
SUPPt-BiBrrARY  MFOmiATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C  1361  et  seq.).  the  Regulations 
Governing  the  Taking  and  Imi>orting  of 
Marine  Mammals  (SO  CFR  part  216).  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531  et  seq.),  and 
the  regulations  governing  the  taking. 
importing,  and  exporting  of  endangered 
fish  and  wildhfe  (50  CFR  part  222.23). 

The  application  requests 
authorization  to  unintentionally  harass 


up  to  400  killer  whales  and  100 
humpback  whales  annually  over  a  five 
year  period.  The  purpose  of  the  research 
is  to  continue  long-term,  year-roimd 
photo-identification  work  in 
Southeastern  Alaska  to  define  the 
population  size,  structure  and  range  of 
killer  whales;  and  to  obtain 
identification  of  photographs  of 
humpback  whales  opportunistically  in 
conjunction  with  the  killer  whale 
research. 

In  compliance  with  the  National 
Environmental  Poficy  Act  of  1969  (42 
U.S.C.  4321  et  seq).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Dated:  March  14. 1997. 
Ann  D.  Terimah. 

Qiief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Servi€:e. 
|FR  Doc  97-7056  Filed  3-19-97;  8:45  am] 
MJJMOCOM  MtO-Za-P 

[I.D.  031387A] 

Marine  Mammals;  Pennit  No.  957 
(P771f71) 

AQENCV:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

AC  I  KM:  Receipt  of  application  for 

amendment. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Mammal 
Laboratory,  Alaska  Fisheries  Science 
Center,  NMFS.7600  Sand  Point  Way 
NE.,  BIN  C15700.  Seattle,  WA  98115- 
0070.  has  requested  a  amendment  to 
permit  No.  957. 

DATES:  Written  comments  must  be 
received  on  or  before  April  21.  1997. 
ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(8): 

Permits  EHvision,  Office  ofProtected 
Resources.  NMFS.  1315  East-West 
Highway.  Room  13130,  Silver  Spring. 
MD  20910  (301/713-2289):  and 

Regional  Administrator.  Alaska 
Region,  NMFS.  P.O.  Box  21668,  funeau, 
AK  99802-1668  (907/586-7221). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring.  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
^lecific  raesoDs  why  a  hearing  on  this 


particular  amendment  request  would  be 
appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
appUcation  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

SUPPI^.«3^ARY  INFORMATION: 
The  subject  amendment  tc  permit  no. 
957.  issued  on  May  31,  19-^5  (60  FR 
30065)  is  requested  under  the  authority 
of  the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.)  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

Permit  no.  957  authorizes  the  permit 
holder  to:  satellite  tag  up  to  50  beluga 
whales  (Delphinapterus  leucas)  over  a 
5-year  period,  but  not  more  than  10  in 
any  one  year  and  to  unintentionally 
harass  up  to  900  annually.  Activities  are 
authorized  to  occiur  in  Cook  Inlet  and 
along  the  western  Alaska  coastline. 

The  permit  holder  requests 
authorization  to  increase  the  number  of 
animals  taken  to  30  annually  for  the 
next  3  years  (1997  through  1999). 

Dated:  March  14. 1997. 
Ann  D.  Tniiuah. 

Chief,  Permits  and  Documentation  Division. 
Office  ofProtected  Resources,  National 
Marine  Fisheries  Service. 
|FR  Doc.  97-7057  Filed  3-19-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Daparlmant  of  tha  Anny 

Corpa  of  Enginears 

Columbia  River  System  Operation 
Review,  Selection  of  a  System 
Operation  Strategy  (Record  of 
Decision  (ROO)) 

AQENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  availabiUty  of  Record 
of  Decision. 

SUMMARY:  In  1990,  the  three  Federal 
agencies  responsible  for  management  of 
the  Federal  Columbia  River  Power 
System:  the  Corps  of  Engineers,  the 
Bureau  of  Reclamation,  and  Bonneville 
Power  Administration;  began  the 
System  Operation  Review  (SOR)  for  the 
purpose  of  developing  and 
implementing  a  coordinated  system 
operating  strategy  for  managing  the 
multiple  uses  of  the  system  while 


meeting  the  biological  needs  of  species 
protected  under  the  Endangered  Species 
Act.  Pursuant  to  the  National 
Environmental  PoUcy  Act  of  1969. 
selection  of  a  system  operation  strategy 
preferred  alternative  is  docimiented  in 
the  SOR  Final  Environmental  Impact 
Statement,  November  1995.  This  Record 
of  Decision  documents  the  decision  of 
the  Corps  of  Engineers  to  implement 
existing  and  modified  plans  for 
reservoir  regulation  and  project 
operation  for  the  following  Corps 
projects:  Bonneville,  The  Dalles,  John 
Day,  and  McNary;  Oregon  and 
Washington:  Ice  Harbor,  Lower 
Monumental,  Little  Goose,  Lower 
Granite,  and  Chief  Joseph;  Washington: 
Dworshak  and  Albeni  Falls.  Idaho:  and 
Libby,  Montana.  The  Record  of  Decision 
was  signed  on  February  20, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  record  of  decision  and 
further  information  may  be  requested 
from:  Division  Engineer,  US  Army 
Engineer  Division,  North  Pacific 
Division,  220  NW  8th  Ave.,  Portland, 
Oregon  97209-3589,  PO  Box  2870, 
97208-2870,  Attention:  Ray  Jaren, 
Telephone  (503)  326-5194  ((503)  808- 
3857  after  March  21, 1997). 

SUPPt^MENTARV  INFORMATION:  Copies  of 
the  Record  of  Decision  are  available  for 
inspection  and  review  at  the  following 
Corps  of  Engineera  offices: 

Office,  Chief  of  Engineers,  20 

Massachusetts  Ave.  NW,  Washington, 

DC  20314-1000. 
Portland  District,  Robert  Duncan  Plaza, 

333  SW  First  Ave.,  Portland,  OR 

97204-3495.  (503)  326-5268. 
Seattle  District.  4735  East  Marginal  Way 

South.  Seattle,  WA  98134-2385,  (206) 

764-6578. 
Walla  Walla  District,  201  North  3rd 

Ave.,  Walla  Walla,  WA  99362-1876. 

(509)  527-7244. 

Robert  H.  GrilfiB, 

Brigadier  General,  U.S.  Army.  Division 
Engineer. 

[FR  Doc.  97-7005  Filed  3-19-97;  8:45  am) 
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Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Eastern  Arlcansas 
Region  Comprehensive  Study,  Grand 
Prairie  Area  Demonstration  Proiact, 
Oanaral  Reevaluation 

AGENCY:  Memphis  District,  U.S.  Army 
Corps  of  Engineers,  Department  of 
Defense. 

ACTION:  Notice  of  intent. 


SUMMARY:  The  purpose  of  this  general 
reevaluation  is  to  develop  a  plan  of 
improvement  that  addresses  all  of  the 
identified  water  resource  problems  and 
opptortunities  within  the  Grand  Prairie 
project  area.  It  will  evaluate  and 
determine  the  optimum  plan  for 
providing  agricultiu^l  water  supply  and 
conservaiton  while  incorporating  water 
quality,  fish  and  wildlife,  recreaiton, 
and  environmental  protection/ 
restoration  measures.  The  general 
reevaluation  is  being  conducted  in 
response  to  congressional  direction  and 
funding  provided  by  Energy  and  Water 
Etevelopment  Appropriations  Acts.  It  is 
a  continuation  of  preconstruction, 
engineering,  and  design  of  the  Eastern 
Arkansas  Region  Comprehensive  Study 
authorized  by  the  Committee  on  PubUc 
Works  and  Transportaiton  of  the  U.S. 
House  of  Representatives  on  September 
23, 1982.  The  Grand  Prairie— Bayou 
Metro  Project  was  reauthorized  by  the 
Water  Resources  Development  Act  of 
1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ken  Bright,  telephone  (901)  544-0745, 
CELMM-4>D-F.  167  North  Main  Sti^et 
B-202,  Memphis,  TN  38103-1894. 
Questions  regarding  the  DEIS  may  be 
directed  to  Mr.  Edward  Lambert, 
telephone  (901)  544-0707.  CELMM-4*D- 
R. 

SUPPLEMENTARY  mFORMATION: 


1.  Proposed  Action 

A  Corps  feasibility  study,  completed 
in  1990.  identified  the  Grand  Prairie  as 
one  of  five  geographic  areas  within 
eastern  Arkansas  exhibiting  critical 
groundwater  depletion  proglems  as  a 
result  of  agricultural  irrigation  demands 
on  the  alluvial  aquifer.  Subsequent 
congressional  appropriaiton  acts 
directed  the  Corps  to  select  and  develop 
implementation  plans  for  one  of  the  five 
areas  to  serve  as  an  agricultrual  water 
supply  demonstraiton  project.  The 
Grand  Prairie  was  selected  because 
groundwater  depletion  is  comparably 
more  severe  within  this  area.  The  Grand 
Prairie  Area  Demonstration  Project 
general  reevaluation  proposes  to 
devleop  an  economically  feasible  and 
environmentally  acceptable  plan  to 
supply  and  conserve  irrigation  water  in 
such  a  maimer  as  to  allow  stabihzation 
of  the  aquifer.  An  eloborate  water 
distribution  system,  water  conservation 
measures,  groundwater  management 
strategies,  retrofit  of  existing  farm 
irrigation  systems,  and  new  on-farm 
storage  reservoirs  will  be  integral 
components  of  this  plan.  In  addition, 
harvested  rice  fields  will  be  flooded  to 
benefit  migratory  waterfowl  and  shore 


birds.  Since  a  vast  tallgrass  prairie 
historically  occupied  this  area,  native 
prairie  grasses  will  be  planted  within 
project  rights-of-way.  This  project  area 
encompasses  362,662  acres  and 
includes  significant  portions  of  Prairie 
and  Arkansas  counties  and  small 
portions  of  Monroe  and  Lonoke 
counties. 

2.  Alternatives 

Alternatives  being  considered  include 
plans  that  provide  various  on-farm 
water  conservation  measures  and 
additonal  water  storage  and  plans  that 
combine  conservation  measures  and 
additional  storage  with  irrigation  water 
supply  fi^m  the  White  River.  These 
plans  will  be  compared  to  the  No  Action 
alternative. 

3.  Scoping  Process 

An  intensive  pubUc  involvement 
program  has  been  maintianed 
throughout  this  study  to  (1)  soUdt  input 
htim  individuals  and  interested  parties 
so  that  problems,  needs,  and 
opportimities  within  the  project  area 
could  be  properly  identified  and 
addressed  and  (2)  provide  status 
updates  to  concerned  organizations  and 
the  general  public.  A  formal  public 
meeting  was  held  in  Stuttgart.  Arkansas, 
on  December  8, 1992,  to  provide 
information  on  the  general  reevaluation 
and  proposed  project  alternatives  and  to 
discuss  project  related  issues  and 
concerns  with  the  general  public. 
Nimierous  meetings  with  the  local 
public,  sponsor  coordination  meetings, 
interagency  environmental  meetings, 
and  pubUc  project  briefings/ 
presentaitons  have  been  conducted. 
Also,  project  displays  have  been 
exhibited  at  county  fairs  and  outdoors 
festivals.  No  additional  public  scoping 
meetings  are  anticipated,  but 
interagency  environmental  meetings 
will  continue.  Significant  issues  being 
analyzed  include  potential  project 
impacts  (negative  and  positive)  to 
fisheries,  water  quality,  wetlands, 
upland  forests,  waterfowl,  endangered 
species,  and  cultural  resources.  It  is 
anticipated  that  the  DEIS  will  be 
available  for  public  review  during  the 
fall  or  winter  of  1997.  A  public  meeting 
will  be  held  during  the  reivew  period  to 
redeve  comments  and  address 
questions  concerning  the  DEIS. 
Jo«rfR.HaHal«rh«fk, 

Major.  Corps  of  Engineers,  Deputy  District 
Ei^ineer. 

IFR  Doc  97-7006  Filed  3-19-97;  8:45  am) 
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Department  of  ttte  Navy 

Notice  of  Closad  Meeting  of  ttte  Board 
of  Visitors  to  tt>e  United  StatM  Naval 
Acadsmy 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Conunittee  Act  (5 
U.S.C  App.2).  notice  is  hereby  given 
that  the  Board  of  Visitors  to  the  United 
States  Naval  Academy  will  meet  on 
March  17  and  18, 1997.  at  the  United 
States  Naval  Academy,  AnnapoUs,  MD, 
at  8:30  a.m.  This  meeting  will  be  closed 
to  the  public 

The  purpose  of  the  meeting  is  to  make 
such  inquiry  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 
discipline,  the  curriculum,  instruction, 
physical  equipment,  fiscal  affairs,  and 
academic  methods  of  the  Naval 
Academy.  During  this  meeting  inquiries 
will  relate  to  the  internal  personnel 
rules  and  practices  of  the  Academy,  may 
involve  ongoing  criminal  investigations, 
and  include  discussions  of  personal 
information  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Accordingly,  the  Under  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
special  conunittee  meeting  shall  be 
closed  to  the  public  because  the  meeting 
will  be  concerned  with  matters  as 
outlined  in  section  552(b)(2),  (5).  (6). 
and  (7)  of  title  5,  United  States  Code. 
Due  to  a  delay  in  Administrative 
Processing  the  nonnal  15  days  notice 
requirement  couJd  not  be  met. 
FOR  FURTHER  INFORMATION  OONCCRMNO 
THM  MEETWO  CONTACT:  Lieutenant 
Commander  Adam  S.  Levitt,  U.S.  Navy, 
Secretary  to  the  Board  of  Visitors.  Office 
of  the  Superintendent,  United  States 
Naval  Academy,  Annapolis,  MD  21402- 
5000.  telephone  number  (410)  293- 
1503. 

Dated:  March  11, 1997. 
DoMld  E.  Konig.  Jr.. 

LCX>R.  JACC.  USN.  Federal  Reffster  Liaison 

Officer. 

(FR  Doc  97-7106  Filed  2-19-97.  8:45  am] 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday. 
March  26,  1997.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
pubUc  and  scheduled  to  begin  at  1:30 
p.m.  in  the  Goddard  Confiarence  Room 


of  the  Conunission's  offices  at  25  State 
PoUce  Drive,  West  Trenton,  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  held  at 
1:00  p.m.  at  the  same  location  and  will 
feature  a  presentation  on  the  Delaware 
River  Sojourn.  This  conference  is  also 
open  to  the  pubUc. 

In  addition  to  the  subjects  Usted 
below  which  are  scheduled  for  public 
hearing  at  the  business  meeting,  the 
Commission  will  also  address  the 
following  matters:  Minutes  of  the 
February  26, 1997  business  meeting; 
announcements;  General  Counsel's 
Report:  report  on  Basin  hydrologic 
conditions  and  public  dialogue. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Pro)ecta  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of 
the  Compact 

1.  Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
(DNREC)  D-S4-10  CP  (Supplement  No. 
3) 

An  application  to  supplement  Docket 
No.  D-84-10  CP  Water  Supply  Facility 
Plan  for  Northern  New  Castle  County, 
Delaware  to  increase  the  interstate 
transfer  of  water  from  the  Chester  Water 
Authority  (CWA)  in  New  Garden 
Township,  Chester  County, 
Pennsylvania  to  Artesian  Water 
Company  (AWC)  in  New  Castle  County, 
Delaware.  Currently,  the  interstate 
transfer  is  120  million  gallons  (mg)/30 
days  (approved  via  Docket  No.  D-84-10 
CP  (Supplement  No.  2)).  DNREC  has 
requested  DRBC  to  approve  an  increase 
to  180  mg/30  days  and  an  extension  of 
the  interstate  agreement  to  December  31, 
2021.  The  Pennsylvania  Department  of 
Environmental  P^tection  has  approved 
the  project  transfer  by  CWA. 

2.  Village  of  Deposit  D-86-29  CP 
RENEWAL  2 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  30  mg/30  days  of  water  to 
the  applicant's  distribution  system  from 
Well  Nos.  1  through  4.  Commission 
approval  on  December  11,  1991  was 
Umited  to  five  years.  The  appUcant 
requests  that  the  total  withdrawal  from 
all  wells  remain  Umited  to  30  mg/30 
days.  The  project  is  located  in  the 
Village  of  Deposit.  Broome  and 
Delaware  Counties.  New  York. 

3.  Moyer  Packing  Company  D-96-21 

A  project  to  expand  the  appUcant's 
industrial  wastewater  treatment  plant 
(IWTP)  average  monthly  capacity  from 
0.50  million  giallons/day  (mgd)  to  0.705 


mgd.  The  IWTP  will  continue  to  serve 
only  the  applicant's  rendering  and  meat 
packing  facilities  in  Franconia 
Township,  Montgomery  County. 
Pennsylvania.  The  IWTP  will  continue 
to  provide  tertiary  filtration  after 
secondary  biological  treatment  via  the 
extended  aeration  activated  sludge 
process.  The  IWTP  will  continue  to 
discharge  to  Skippack  Creek, 
approximately  1,000  feet  west  of  the 
plant,  which  is  situated  just  west  of 
Allentown  Road  near  Souder  Road  in 
Franconia  Township. 

4.  Thombury  Township  D-96-47  CP 

A  project  to  construct  a  103,000 
gallons/day  (gpd)  sewage  treatment 
plant  (STP)  to  provide  advanced 
secondary  biological  treatment  (via  the 
sequencing  batch  reactor/activated 
sludge  process)  and  tertiary  filtration. 
Depending  upon  weather  conditions, 
discharge  will  be  to  Radley  Run.  a 
tributary  of  Brandywine  Creek,  and/or 
to  a  10-acre  spray  irrigation  disposal 
field.  The  project  will  be  constructed  in 
two  phases:  In  Phase  I,  the  project  spray 
irrigation  disposal  field  will  provide 
capacity  for  77.250  gpd;  Phase  11  will 
provide  an  additional  3.3  acres  for  the 
103,000  gpd  total  capacity.  The  spray 
irrigation  field  will  be  located  west  of 
Radley  Run  and  the  STP  will  be  located 
just  east  of  Radley  Run,  on  the  proposed 
Bridlewood  Farm  residential 
development  in  Thombury  Township. 
Chester  County.  Pennsylvania.  All 
facilities  are  just  south  of  Street  Road 
and  west  of  Route  202  in  Thombury 
Township. 

5.  Citizens  Utilities  Water  Company  of 
Pennsylvania.  Amity  District  D-96-53 
CP 

An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  8.4  mg/30  days  of  water  to 
the  applicant's  distribution  system  from 
new  Well  No.  DG-11,  and  to  increase 
the  existing  withdrawal  limit  of  12.1 
mg/30  days  from  all  wells  to  21  mg/30 
days.  The  project  is  located  in  Amtly 
Township,  Berks  County,  Pennsylvania. 

6.  New  Garden  Township  Sewer 
Authority  D-96-64  CP 

A  project  to  construct  a  0.3  mgd 
lagoon  treatment/spray  irrigation  system 
to  be  known  as  the  East  End  Wastewater 
Treatment  Plant  in  New  Garden 
Towmship,  Chester  County, 
Pennsylvania.  Currently,  sewage 
generated  in  the  East  End  of  New 
Garden  Township  is  pumped  to  the 
Borough  of  Kennett  Square  treatment 
plant.  The  proposed  project  is  being 
built  to  meet  the  present  and  future 


wastewater  needs  of  the  East  End  since 
conveyance  to  Kennett  Square's  plant  is 
proposed  to  end  in  the  near  future.  The 
facilities  are  designed  for  construction 
in  two  phases:  an  initial  200,000  gpd 
phase  and  two  additional  50.000  gpd 
phases  as  needed.  There  will  be  no 
discharge  to  surface  water. 

7.  North  Coventry  Municipal  Authority 
D~97-l  CP 

A  project  to  modify  and  expand  the 
applicant's  existing  trickling  filter  STP 
ftom  an  average  monthly  flow  of  0.7 
mgd  to  1.5  mgd.  The  expanded  STP  will 
provide  secondary  biological  treatment 
via  an  oxidation  ditch  activated  sludge 
process  The  STP  will  continue  to  serve 
existing  and  proposed  development  in 
North  Coventry  Township.  Chester 
County.  Pennsylvania.  The  STP  is 
located  in  the  northeastern  comer  of 
North  Coventry  Township  and  is 
situated  on  the  south  bank  of  the 
Schuylkill  River  to  which  it  will 
continue  to  discharge,  just  downstream 
from  the  U.S.  Route  442  bridge. 

Documents  relating  to  these  items 
may  be  examined  at  the  Conunission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  Thomas  L.  Brand 
concerning  docket-related  questions. 
Peraons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated:  March  11,  1997 
Susan  M.  Weiaman, 
Secretary. 
|FR  Doc.  97-7082  Filed  3-19-97;  8:45  am) 
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DEPARTMEffT  OF  EDUCATION 

Notice  Of  Proposed  information 
Collection  Requests 

AQENCY:  IDepartment  of  Education. 
ACTION:  Proposed  collection;  conunent 
request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  19. 
1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W..  Room 
5624.  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 


FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATKM:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
considtation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
Mrfth  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  pubUc  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  ths 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  iirformation 
technology. 

Dated:  March  14, 1997. 

Gloria  Parker, 

Director,  Information  Resources  Management 
Group. 

Office  of  Speaal  Education  and 
RehabilitatiTe  Services 

Type  of  Review:  Reinstatement. 
Title:  Report  of  Services  for  Children 
with  Deaf-Blindness  Program. 


Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  and  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  Responses:  58.  Burden 
Hours:  9. 

Abstract:  Form  OMB  No.  1820-0532 
under  the  Services  for  Children  with 
Deaf-Blindness  program,  is  the  sole 
source  of  data  on  (a)  Number  of  deaf- 
blind  children  served  by  age,  severity, 
sex,  and  nature  of  deaf-blindness;  (b) 
Niunber  of  service  trained/counseled; 
and  types  of  services  provided.  Used 
annually  to  report  the  most  accurate 
count  to  Congress. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Captioned  film/videos  for  the 
Deaf.  Application  for  Loan  Service  and 
Response  Form. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit: 
Not-for-profit  institutions;  State,  local  or 
Tribal  Gov't.  SEAs  and  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  Responses:  23.000. 
Burden  Hours:  5,100. 

Abstract:  This  package  provides  an 
application  form  for  prospective  users  of 
the  Captioned  Films  and  Videos  and 
response  cards  to  evaluate  satis&ction 
with  films/videos. 

[FR  Doc.  97-6992  Filed  3-19-47;  8:45  am) 
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Notice  Of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  hiformation 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance- with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  March  28,  1997.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
May  19, 1997. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addr^sed  to  the  Office  of 
Information  and  Regulatory  AfEairs, 
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Attention:  Wendy  Taylor.  Desk  Officer 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street.  NVJ.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
D.C.  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education.  7th  & 
D  Streets.  S.W..  Room  5624.  Regional 
Office  Building  3,  Washington.  D.C. 
20202-4651.  Written  comments 
regarding  the  regular  clearance  and 
requests  for  copies  of  the  proposed 
infonnation  collection  requests  should 
be  addressed  to  Patrick ).  Sherrill, 
Department  of  Education,  600 
Independence  Avenue.  S.W..  Room 
5624.  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronic  mailed  to  the  internet 
address  fFIRBded.gov,  or  should  be 
faxed  to  202-708-9346. 
FOA  FUfTTHER  MFORMAIKM  CONTACT: 
Patrick  J.  Sherrill  (202)  708-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMBHTARY  INFORMATION:  Section 
3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  3506  (c)(2)(A)  requires  that  the 
Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Infonnation  Resources  Management 
Group,  publishes  this  notice  containing 
proposed  information  collection 
requests  at  the  beginning  of  the 
Departmental  review  of  the  infonnation 
collection.  Each  proposed  information 
coUection,  grouped  by  office,  contains 
the  following:  (1)  Type  of  review 
requested,  e.g.,  new,  revision,  extension, 
existing  or  reinstatement;  (2)  Tide;  (3) 
Summary  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  hom  Patrick  J.  Sherrill  at  the 
address  specified  above. 


The  Department  of  Education  is 
especially  interested  in  public  comment 

addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  March  14. 1997. 

Gkicia  Parker, 

Director,  Infonnation  Resources  Management 
Group. 

Office  of  Ediicational  Research  and 
Improvement 

Type  of  Review:  Reinstatement 

Title:  1997  State  Third  International 
Mathematics  and  Science  Study 
(TIMSS) 

Abstract:  The  1997  State  TIMSS  will 
use  forms  and  procedures  from  the  1995 
Third  International  Mathematics  and 
Science  Study  to  assess  grade  8  students 
in  math  and  science  in  states  that 
choose  to  participate  in  the  1997  study. 
These  states  will  be  taking  the  first  step 
toward  meeting  President  Clinton's 
challenge  to  adopt  national  education 
standards  and  to  voluntarily  administer 
tests  to  monitor  progress  toward  these 
standards. 

Additional  Infonnation:  Emergency 
clearance  to  reinstate  TIMSS,  with 
changes,  for  90  days  is  requested 
because  the  need  to  conduct  TIMSS 
assessments  in  1997  was  not  anticipated 
imtil  mid-February  1997.  At  that  time, 
two  states,  Missouri  and  Oregon, 
requested  administration  of  the  TIMSS 
assessment  for  grade  8  in  statewide 
samples  of  their  schools  during  the 
spring  1997  semester.  TIMSS  for  1997 
would  be  conducted  from  mid-April  to 
mid-May  1997  in  two  states  only  and  at 
grade  8  only,  and  would  exclude  any 
performance  tasks,  case  studies,  or 
videotape  studies  associated  with  the 
original  1997  data  collection.  Thus,  the 
1997  study  is  a  substantially  reduced 
veraion  of  the  original  study. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  Responses:  3,025.  Burden 
Hours:  7,150. 

[PR  Doc.  97-6903  Filed  3-19-97;  8:45  am] 


[CFDA  No.:  84.215P] 

Fund  for  the  Improventent  of 
Education  Prograw    Aiaeeament 
Development  Grants;  F4ot>ce  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1997 

Purpose  of  Program:  To  fund  projects 
that  develop,  evaluate  and  field-test 
assessments  aligned  with  challenging 
State  content  standards.  The  Secretary 
intends  to  provide  Federal  financial 
assistance  to  assist  eligible  applicants  in 
the  development  or  modification  of 
such  assessments  that  can  be  used  to 
improve  classroom  instruction,  motivate 
all  students  to  improve  educational 
performance,  and  provide  examples  for 
students,  teachers  and  parents  of  the 
learning  outcomes  that  can  be  expected 
for  all  students. 

Eligible  Applicants:  State  educational 
agencies  (SEAs),  local  educational 
agencies  (LEAs),  institutions  of  higher 
education,  and  other  public  and  private 
agencies,  organizations,  and 
institutions,  including  consortia  of  such 
organizations,  are  eligible  to  receive 
funds  under  these  priorities. 

Deadline  for  Transmittal  of 
Applications:  May  30, 1997. 

Deadline  for  Intergovernmental 
Review:  July  29, 1997. 

Applications  Available:  March  24, 
1997. 

Estimated  Available  Funds:  Up  to 
$4,000,000. 

Estimated  Range  of  Awards:  $100,000 
to  $1,000,000  per  year. 

Estimated  Average  Size  of  Awards: 
$400,000  per  year. 

Estimated  Number  of  Awards:  10 
awards. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  tliis  noUce. 

Maximum  Award:  The  Secretary  does 
not  consider  an  application  that 
proposes  a  budget  exceeding  $1,000,000 
for  the  firat  budget  period  of  12  months. 

Project  Period:  Up  to  48  months. 

Budget  Period:  12  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  in 
34  CFR  Parts  98,  99,  and  700. 

Prioritiea 

The  priorities  in  the  notice  of  final 
priorities  for  this  program,  published  in 
the  Federal  Register  on  April  1. 1996 
(61  FR  14392)  and  repeated  below  apply 
to  this  competition. 

Absolute  Priority  1 — Projects  that 
develop,  field-test,  and  evaluate 
assessments  that  are  aligned  to  State 
content  standards. 


Absolute  Priority  2 — Projects  that 
modify,  field-test,  and  evaluate 
assessments  to  address  the  needs  of 
children  and  youth  with  disabilities  or 
limited  English  proficiency. 

Assessments  to  be  modified  must  be 
those  developed  under  priority  (1)  or 
similar  assessments  developed  for  all 
students  and  aligned  to  State  content 
standards. 

All  projects  must — 

(a)  Examine  the  validity  and 
reliability  of  the  assessment  for  the 
particular  purposes  for  which  the 
assessment  was  developed; 

(b)  Ensure  that  the  assessment  is 
consistent  with  relevant,  nationally 
recognized  professional  and  technical 
standards  for  assessments; 

(c)  Devote  special  attention  to  how  the 
assessment  treats  all  students,  especially 
with  regard  to  race,  gender,  ethnicity, 
disability,  and  language  proficiency  of 
those  students;  and 

(d)  Be  developed  by.  or  under  the 
direction  of.  an  SEA.  LEA,  or  consortia 
of  those  agencies. 

Invitational  Priorities 

Within  the  absolute  priorities 
specified  in  this  notice,  the  Secretary  is 
particularly  interested  in  applications 
that  meet  the  invitational  priorities  in 
the  next  two  paragraphs.  However,  an 
application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.105(c)(1)). 

Invitational  Priority  1 — Projects  that 
focus  on  the  assessment  of  reading  and 
mathematics  and  are  used  to  meet  the 
assessment  requirements  ofESEA  Title 
I. 

Invitational  Priority  2 — Projects  that 
involve  consortia  of  states  working 
together  to  develop  or  modify 
assessment  instruments  aligned  with 
content  standards. 

For  Applications  or  Information 
Contact:  Applicants  are  encouraged  to 
request  an  application  by  facsivnile 
machine:  David  Sweet.  (202)  219-2135. 
by  electronic  mail:  Paige — Russ9ed.gov. 
or  by  mail:  Assessment  Development 
Grant  Application.  U.S.  Department  of 
Education.  555  New  Jeraey  Avenue, 
N.W.,  Room  510.  Washington.  D.C. 
20208-5573.  However,  if  that  is  not 
convenient,  you  may  use  voicemail: 
(202)  219-2079.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
fonding  opportunities,  including  copies 
of  application  notices  for  discretionary 


grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  at 
(gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  at  (http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  authority:  20  U.S.C.  8001. 
Dated:  March  14. 1997. 
ManliaU  S.  Smith, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 

[FR  Doc.  97-6950  Filed  3-19-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Advisory 
Board  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  86  StaL  770), 
notice  is  hereby  given  of  the  following 
Advisory  Committee  meeting: 

NAME:  Environmental  Management 
Advisory  Board. 

DATE  AND  TIMES:  Thursday,  April  10, 
1997.  8:30  a.m.— 2:30  p.m. 
PLACE:  U.S.  Department  of  Energy/ 
Forrestal  Building.  1000  Independence 
Avenue,  S.W.;  Room  lE-245, 
Washington,  D.C.  20585,  (202)  586- 
4400. 

FOR  FURTHER  MFORMATION  CONTACT: 
James  T.  Melillo.  Special  Assistant  to 
the  Assistant  Secretary  for 
Environmental  Management; 
Environmental  Management  Advisory 
Board  (EMAB).  EM-22.  1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585,  (202)  586-4400. 
The  Internet  address  is: 
James.Melillo@em.doe.gov 
8UPPUEMENTARY  MFORMATION:  Purpose  of 
the  Board.  The  purpose  of  the  Board  is 
to  provide  the  Assistant  Secretary  for 
Environmental  Management  (EM)  with 
advice  and  recommendations  on  issues 
confronting  the  Environmental 
Management  program  and  the 
Programmatic  Environmental 
Management  Impact  Statement,  from  the 
perspectives  of  affiacted  groups  and 
state,  local,  and  tribal  governments.  The 
Board  will  help  to  improve  the 
Environmental  Management  Program  by 
assisting  in  the  process  of  securing 
consensus  recommendations,  and 
providing  the  Department's  numerous 


publics  with  opportunities  to  express 
their  opinions  regarding  the 
Environmental  Management  Program. 

Tentative  Agenda 

Thursday,  April  10,  1997 

8:30  ajn. — Co-Chairmen  Open  Public 

Meeting 
8:35  a.m. — Opening  Remarks  Assistant 

Secretary  for  Environmental 

Management 
9:30  a.m. — Privatization  Committee 

Presentation  and  Discussion 
10:00  a.m.— Ten  Year  Plan  &  Strategic 

Integration  Committees  Joint 

Presentation  and  Discussion 
10:30  a.m. — Technology  Development 

and  Transfer  Committee 

Presentation  and  Discussion 
11:00  a.m. — Science  Committee 

Presentation  and  Discussion 
11:30  a.m.— FUSRAP  Committee 

Presentation  and  Discussion 
12:00  p.m. — Lunch 
1:00  p.m. — Board  Business 
2:00  p.m. — ^Public  Comment  Session 
2:30  p.m. — ^Meeting  Adjourns 

A  final  agenda  %vill  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  either  contact  James  T.  Melillo  at 
the  address  or  telephone  number  listed 
above,  or  call  l-(800)  736-3282,  the 
Center  for  Environmental  Management 
Information  and  register  to  speak  during 
the  public  comment  session  of  the 
meeting.  Individuals  may  also  register 
on  April  10, 1997  at  the  meeting  site. 
Every  effort  will  be  made  to  hear  all 
those  wishing  to  speak  to  the  Board,  on 
a  first  come,  first  serve  basis.  Those  who 
call  in  and  reserve  time  will  be  given 
the  opportiinity  to  speak  first  The 
Board  Co-Chairs  are  emp>owered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business. 

Transcripts  and  htinutes:  A  meeting 
transcript  and  minutes  will  be  available 
for  public  review  and  copying  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190.  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC  on  March  17. 
1997.  . 

RacM  M.  Sanmel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doa  97-7030  Filed  3-19-97;  8:45  am] 
SIUMG  COOC  M60-01-r 
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Energy  bifonnation  Administration 

American  Statistical  Association 
Commitfa  on  Energy  Statistics 

AQENCY:  Department  of  Energy. 
ACTXM:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 

the  Federal  Advisory  Committee  Act 

(Public  Law  92-463.  86  Stat.  770), 

notice  is  hereby  given  of  the  following 

meeting: 

NAME:  American  Statistical 

Association's  Committee  on  Energy 

Statistics,  a  utilized  Federal  Advisory 

Committee. 

DATE  AND  TWE:  Thursday,  April  10,  9:00 

am— 4:15  pm,  Friday,  April,  11, 9:00  am- 

11:30  am. 

Pt^Ce:  Holiday  Iiui-Capitol,  550  C 

Street,  S.W.,  Washington,  IXl 

FOR  FURnCR  MFORMATKM  COKTACT:  Ms. 

Renee  Miller,  EIA  Committee  Liaison, 

U.S.  Etepartment  of  Energy,  Energy 

bifonnation  Administration,  EI-72, 

Washington,  DC  20585,  Telephone: 

(202)426-1117. 

SUPPLEMENTARY  MfORMATION:  Purpose  of 
Committee:  To  advise  the  Department  of 
Energy,  Energy  Information 
Administration  (EIA),  on  ELA  technical 
statistical  issues  and  to  enable  the  EIA 
to  beneht  from  the  Committee's 
expertise  concerning  other  energy 
statistical  matters. 

Tentati've  Agenda 

Thursday.  April  10, 1997 

A.  Opening  Remarks 

B.  Major  Topics 

1. 1997  Residential  Energy 
Consumption  Survey  -    ■ 

2.  Data  Needs — Petroleum 
Marketing— 2000 

3.  Public  Comment 

4.  Results  of  ELA's  Customer 
Satisfaction  Survey 

5.  Short  and  Mid-Term  Forecast 
Comparisons 

6.  NEMS:  An  Overview 

7.  Annual  Energy  Outlook  Forecast 
Evaluation 

8.  Public  Conmient 

Friday.  April  11.  1997 

1.  Winners  of  the  Statistical  Graphs 
Contest 

2.  Data  for  a  Changing  Electric  UtiUty 
Power  Industry 

3.  Update  on  Restructuring  the  Oil 
and  Gas  Proved  Reserves 

4.  Public  Comment 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairpersrai  of 
the  committee  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will 
fadhtate  the  orderly  conduct  of 


business.  Written  statements  may  be 
filed  with  the  committee  either  before  or 
after  the  meeting.  If  there  are  any 
questions,  please  contact  Ms.  Renee 
Miller,  EIA  Committee  Liaison,  at  the 
address  or  telephone  number  listed 
above  or  Mr.  William  Weinig,  at  (202) 
426-1101. 

Transcript  and  Minutes:  Available  for 
pubUc  review  and  copying  at  the  Pubhc 
Reading  Room,  (Room  lE-290),  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586-6025, 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday. 

Issued  at  Washington.  DC  on  March  17, 
1997. 

Rachel  M.  Samiial. 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

[FR  Doc.  97-7029  Filed  3-19-97;  8:45  am] 

■LLMQCOOC  Um-0U9 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  MQ97-6-001] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Filing 

March  14. 1997. 

Take  notice  that  on  March  6. 1997. 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  submitted  revised  standards 
of  conduct  imder  Order  Nos.  497  et 
seq.^  and  Order  Nos.  566,  et  seq.' 
Iroquois  states  that  it  is  revising  its 
standards  of  conduct  to  comply  with  the 


<Ord«r^4o.  497.  53FR22139  0uMl4.  1968). 
FERC  SUU.  a  Rags.  1906-1990  1  30.820  (1988): 
Order  No.  497-A.  order  on  rehearing.  54  FR  S2781 
(December  22.  1989).  FERC  Stats,  ft  Regs.  19«6- 
1990  1  30.868  (1989);  Order  No.  497-B.  order 
extending  sunset  date.  55  FR  53291  (December  28. 
1990).  FERC  Suts.  ft  Regs.  1986-1990  1  30.908 
(1990):  Order  No.  497 -C.  order  extending  sunset 
date.  57  FR  9  (January  2.  1992).  FERC  Stats,  ft  Rags. 
1991-1996  1  30.934  (1991).  rebeuing  denied.  57  FR 
5815  (February  18.  1992).  58  FERC  161.139  (1992): 
Tenneco  Gas  v.  FERC  (affirmed  in  part  aitd 
remanded  in  pan).  969  F.2d  1187  (D.C  Cir.  1992). 
Order  No.  497-D.  orrfer  on  remand  and  extending 
suniet  date.  57  FR  58978  (December  14. 1992). 
FERC  Stats,  ft  Regs.  1991-1996 1 30.958  (December 
4.  1992):  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  ()anuary  4,  1994). 
FERC  Suts.  ft  Regs.  1991-1996  1 30.967  (Deconbar 
23,  1993);  Order  No.  497-F,  order  denying 
rehearing  and  granting  clarification,  59  FR  15336 
(Apri)  1.  1994).  66  FERC  161.347  (Marcb  24.  1994): 
and  Order  Na  497-G,  order  extending  sunset  date, 
59  FR  3284  (June  26.  1994).  FERC  Stats,  ft  Regs. 
1991-1996  1  30,996  Qune  17.  1994). 

'Standards  of  Conduci  and  Reporting 
Raquitmants  for  Transporution  and  Affiliate 
TTansactk}ns.  Order  No.  566.  59  FR  32885  (June  27. 
1994).  FERC  Stats,  ft  Regs.  1991-1996  1  30.997 
(June  17,  1994);  Order  No.  566-A.  order  on 
rehearing.  59  FR  S2896  (October  20.  1994),  69  FERC 
161.044  (October  14.  1994):  Order  No.  566-B,  order 
on  rehearing.  59  FR  65707.  (December  21,  1994),  69 
FERC  161.334  (December  14, 1994). 


Commission's  February  4, 1997  Order 
on  Request  for  Clarification,' 

Iroquois  states  that  copies  of  its  filing 
have  been  mailed  to  all  jurisdictional 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426. 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  March  31. 
1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Conunission  and  are 
available  for  pubUc  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-6990  Filed  3-19-97,  8:45  am] 

■UJNG  OOOK  STIT-OI-M 

[DotAM  No.  CP97-277-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Request  Under 
Blanket  Authorization 

March  14. 1997. 

Take  notice  that  on  March  6. 1997. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard.  IlUnois  60148,  filed  in  Docket 
No.  CP97-277-000.  a  request  pursuant 
to  Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  (18  CFR  157.205 
and  157.212)  for  authorization  to 
provide  NGA  jurisdictional  service, 
including  transportation  pursuant  to 
Subpart  G  of  Part  284  of  the 
Commission  Regulations  ^  through  an 
existing  deUvery  {>oint  to  an  end-user  of 
natural  gas,  under  the  blanket  certificate 
issued  in  Docket  No.  CP-82-402-000, 
pursuant  to  Section  7(c)  of  the  Natiual 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Natural  requests 
authorization  to  operate  an  existing  dual 
3-inch  tap  facility  and  its  associated  3- 
inch  meter  facility  to  deliver  gas  to 
Acme  Brick  Company,  and  end-user  of 
natural  gas  in  Hot  Spring  County, 
Arkansas.  Natural  explains  that  these 


^  78  FERC  1 61.108  (1997). 
<  Natural  was  autiiorised  to  provide  Subpart  G 
serrica  in  Docket  No.  CP-86-582-00a 


fecilities  were  constructed  for  the 
purpose  of  transportation  pursuant  to 
Section  311(a)(1)  of  the  Natural  Gas 
Policy  Act  (NGPA)  and  Subpart  B  of 
Part  284  of  the  Commission's 
Regulations  and  were  available  for 
service  on  December  31,  1996.  Natiual 
states  it  has  been  providing  self- 
implementing  transportation  service 
through  these  facilities  pursuant  to 
Subpart  B  of  Part  284  of  the 
Commission's  Regulations.  Natural 
asserts  that  it  has  sufficient  capacity  to 
provide  the  requested  service  through 
these  facilities  without  detriment  or 
disadvantage  to  Natiual's  peak  day  and 
annual  delivery  capability.  Natiual 
states  that  the  total  volume  of  gas  to  be 
delivered  after  the  facilities  are 
authorized  to  provide  NGA 
jurisdictional  service  will  not  exceed 
the  total  volume  capable  of  being 
delivered  prior  to  such  request  and 
authorization. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  piusuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  ^thdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  National  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  97-6989  Filed  3-19-97;  8:45  am] 
■■JJNQ  coK  anr-oi-M 


[Docket  No.  RM95-4-000] 

Revisions  to  Unifonn  System  of 
Accounts,  Forms,  Statements,  and 
Reporting  Requirements  for  Natural 
Gas  Companies;  Correction  to 
Attachments  to  Notice  of  Revised 
Electronic  Riing  Specifications  for 
FERC  Form  Nos.  2  and  2A 

March  14. 1997. 

The  following  corrections  should  be 
made  to  the  attachments  to  the  notice 
issued  October  31,  1996  in  this 
proceeding  (61  FR  57410,  November  6, 
1996;  the  attachments  were  not 
published  in  the  Federal  Register,  but 
are  available  fitim  the  Commission's 
Public  Reference  Room). 


In  the  instructions  for  filing  Form  No. 
2  on  paper,  FERC  Form  No.  2:  Annual 
Report  of  Major  Natvual  Gas  Companies, 
the  last  line  of  the  instructions  on  page 
355,  the  first  page  of  the  schedule. 
Distribution  of  Salaries  and  Wages,  is 
revised  to  read:  When  reporting  detail  of 
other  accounts,  enter  as  many  rows  as 
are  necessary  numbered  sequentially 
starting  with  75.01,  75.02,  etc. 

Page  number  355,  the  second  page  of 
the  schedule.  Distribution  of  Salaries 
and  Wages,  is  revised  as  follows: 

Coliunn  a  of  line  51  is  revised  to  read: 
Production — Natiual  Gas  (Including 
Expl.  and  Dev.)  (11.  29  and  41). 

Column  a  of  line  53  is  revised  to  read: 
Storage,  LNG  Terminating  and 
Processing  (Total  of  11.  31  and  43). 

Insert  a  new  line  60  and  renumber 
current  lines  60  through  76  as  61 
through  77,  respectively.  This  will 
require  renumbering  lines  74.01  through 
74.19  as  75.01  through  75.19.  Column  a 
of  new  line  60  reads:  Total  Operation 
and  Maintenance  (Total  of  lines  50  thru 
59).  Columns  b,  c,  and  d  of  line  60  are 
not  blocked. 

Column  a  of  renumbered  line  63  is 
revised  to  read:  TOTAL  All  Utility  Dept. 
(Total  of  lines  25,  60,  and  62). 

Colunm  a  of  renumbered  line  69  is 
revised  to  read:  TOTAL  Construction 
(Total  of  lines  66  thru  68). 

Column  a  of  renumbered  line  74  is 
revised  to  read  TOTAL  Plant  Removal 
(Total  of  lines  71  thru  73). 

In  the  Instruction  Manual  for 
Electronic  Filing  of  the  Form  Nos.  2  and 
2 A,  in  Schedule  F7,  Record  Type  4, 
Distribution  of  Salaries  and  Wages,  the 
paper  copy  reference  for  Item  1099  is 
revised  to  354-3.77-b.  On  the  same 
schedule,  the  paper  copy  schedule,  the 
paper  copy  reference  for  Item  1101  is 
revised  to  354-3. 77-d. 

In  Appendix  A  to  the  Instruction 
Manual  for  Electronic  Filing  of  the  Form 
Nos.  2  and  2A,  the  last  paragraph  of  the 
instruction  for  the  schedule. 
Distribution  of  Salaries  and  Wages, 
Schedule  F7,  Record  ID  4.  is  revised  to 
read  as  follows: 

When  reporting  detail  of  other 
accounts,  enter  as  many  lines  as 
necessary  to  completely  report  all 
information.  Number  additional  lines 
sequentially  75.01,  75.02,  etc. 
Loia  O.  Cashell, 
Secretary. 
[FR  Doc.  97-6991  Filed  3-19-97;  8:45  am] 

MLLMG  CODE  STir-Ot-M 


ENVIRONMENTAL  PROTECTION 
AQENCY 

[OPP-181040;  FRL  5696-6] 

Cartwfuran;  Receipt  of  Application  for 
Emsngancy  Exemption,  Solicitation  of 
Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

StJMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Texas 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  flowable  Carbofuran 
[(Furadan  4F  Insecticide/Nematidde)] 
(EPA  Reg.  No.  279-2876)  to  treat  up  to 
1.8  million  acres  of  cotton  to  control 
cotton  aphids.  The  Applicant  proposes 
the  use  of  a  chemical  which  has  been 
the  subject  of  a  Special  Review  Mrithin 
EPA's  Office  of  Pesticide  Programs,  and 
the  proposed  use  could  pose  a  risk 
similar  to  the  risk  assessed  by  EPA 
under  the  Special  Review  of  granular 
carbofuran.  Therefore,  in  accordance 
with  40  CFR  166.24,  EPA  is  soliciting 
public  comment  before  making  the 
decision  whether  or  not  to  grant  the 
exemption. 

DATES:  Comments  must  be  received  on 
or  before  April  4,  1997. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-181040."  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  Ciystal  Mall  «2, 
1921  Jefferson  Etavis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket9epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  numl>er 
[OPP-1810401.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foimd 
below  in  this  document. 

Infonnation  subnutted  in  any 
comment  concerning  this  notice  may  be 
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claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  commeDt  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2.  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  hoUdays. 
FOR  FURTHER  MiFORMATKM  CONTACT:  By 
mail:  David  Deegan,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agsncy,  401  M  St..  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number  and  e-mail:  Floor  6,  Crystal 
Station  #1,  2800  Jefferson  Davis 
Hi^way.  Arlington.  VA.  (703)  308- 
8327;  e-mail: 
deegan.dave@epainail.epa.gov. 

SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p],  the  Administrator  may, 
at  h^  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  iif  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  fior  the  use  of  carbofuran  on 
cotton  to  control  aphids.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request 

As  part  of  this  request,  the  Applicant 
asserts  that  the  state  of  Texas  is  likely 
to  experience  a  non-routine  infestation 
of  aphids  during  the  1997  cotton 
growing  season.  The  Applicant  further 
claims  that,  without  a  specific 
exemption  of  FIFRA  for  the  use  of 
flowable  carbofuran  on  cotton  to  control 
cotton  aphids.  cotton  growers  in  much 
of  the  state  will  suffer  significant 
econmnic  losses.  The  Applicant  also 
details  a  use  program  designed  to 
minimize  risks  to  pesticide  handlers 
and  appUcators,  non-target  organisms 
(both  Fedoally-listed  endangered 
species,  and  non-listed  species),  and  to 
reduce  the  possibihty  of  drift  and 
runoff. 

The  Applicant  proposes  to  make  no 
more  than  two  applications  of  flowable 
carlmfuran  on  cotton  at  the  rate  of  0.25 
lb.  active  ingredient  [(a.i.)]  (8  Quid  oz.) 
in  a  minimum  of  2  gallons  of  finished 
spray  per  acre  by  air,  or  10  gallons  of 
finished  spray  per  acre  by  ground 
application.  The  total  maTtimum 


profKJsed  use  during  the  1906  growing 
season  (April  1, 1997  until  September 
30. 1997)  in  Texas  would  be  0.5  lb.  a.i. 
(16  fluid  oz.)  per  acre.  The  Applicant 
proposes  that  the  maximum  acreage 
which  could  be  treated  under  the 
requested  exemption  would  be  1.8 
miUion  acres.  If  all  acres  were  treated  at 
the  maximum  proposed  rates,  then 
900,000  lbs.  a.i.  (225,000  gallons 
Furadan  4F  Insecticide/Nematicide) 
would  be  used. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  appUcation 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  chemical 
(i.e.,  an  active  ingredient)  which  has 
been  the  subject  of  a  Special  Review 
within  EPA's  Office  of  Pesticide 
Programs,  and  the  proposed  use  could 
pose  a  risk  similar  to  the  risk  assessed 
by  EPA  luider  the  previous  Special 
Review.  Such  notice  provides  for 
opportunity  for  public  comment  on  the 
application. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
1810040]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  throu^  Friday, 
excluding  legal  holidays. 

The  public  record  is  located  in  Room 
1132  of  the  Public  Response  and 
Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at 

opp-docket#epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
dociunent  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 


The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Texas  Department  of  Agricultiu«. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Emergency  exemptions. 

Dated:  March  13. 1997. 

Stephen  L.  lohnaon, 

Director.  Registration  Diviaion,  Office  of 
Pesticide  Programs. 

[FR  Doc.  97-7061  Filed  3-19-97  8:45  am) 
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EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Special  Meeting  of  the 
Advieory  Committee  of  the  Export- 
Impofl  Bank  of  the  Export-Import  Bank 
of  the  United  States 

summary:  The  Advisory  Committee  was 
estabUshed  by  P.L.  98-181,  November 
30,  1983.  to  advise  the  Export-Import 
Bank  on  its  programs  and  to  provide 
comments  for  inclusion  in  the  reports  of 
the  Export-Import  Bank  to  the  United 
States  Congress. 

TME  AND  PLACE:  Thursday,  April  3, 
1997,  at  9:30  a.m.  to  12:00  noon.  The 
meeting  will  be  held  at  EX-IM  Bank  in 
Room  1143,  811  Vermont  Avenue,  N.W., 
Washington,  D.C.  20571. 
AGBIDA:  The  meeting  agenda  will 
include  a  discussion  of  the  following:  A 
discussion  of  the  roles  and 
responsibilities  of  the  Advisory 
Committee,  an  overview  of  the  Export- 
Import  Bank  and  a  round  table 
discussion  by  the  Advisory  Committee 
of  the  theme  for  1997.  "Global  Export 
Finance." 

Pueuc  PARTICIPATION:  The  meeting  will 
be  open  to  pubUc  participation;  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(8) 
before  or  after  the  meeting.  In  order  to 
permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  public  who  plan  to 
attend  the  meeting  should  notify  Joyce 
Herron,  Room  1215,  811  Vermont 
Avenue,  N.W.,  Washington,  D.C.  20571, 
(202)  565-3503,  not  later  than 
September  23.  1996.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  September  26,  1996.  Joyce  Herron, 
Room  1215,  811  Vermont  Avenue,  N.W., 


Washmgton,  DC  20571,  Voice:  (202) 
565-3955  or  TDD:  (202)  565-3377. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Herron,  Room  1215,  811  Vermont 
Avenue,  N.W.,  Washington,  D.C.  20571, 
(202) 565-3503. 
Kanaeth  HanMm, 
General  Counsel. 
[FR  Doc.  97-7139  Filed  3-19-97;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  being  Reviewed  by  the 
Federal  Communications  Commission 

March  14. 1997. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  PubUc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  CcHnmission's 
burden  estimate;  (c)  ways  to  enhance 
the  quahty,  utility,  and  clarify  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
inf(mnati(Mi  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  May  19, 1997. 
AODRESBES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commissions,  Room 
234, 1919  M  St.,  NW.,  Washington,  DC 
20554  or  via  internet  to 
dconwayOfcc.gov. 

FOR  FURTHER  MFORMATKM  CONTACT:  For 
additional  information  or  copies  of  the 
infcMination  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway9fcc.gov. 
SUPPLEMENTARY  MFORMATKM: 


OMB  Approval  Number  3060-0757. 

Title:  Auctions  Customer  Survey. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Biisinesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  45,000. 

Estimated  Time  for  Response:  .25 
hours. 

Total  Annual  Burden:  11,250  hours 
(.25  X  45,000  responses). 

Total  Cost  to  Respondents:  0. 

Needs  and  Uses:  Section  30g(j)(3)  of 
the  Commimications  Act  requires  the 
Commission  to  estabUsh  a  competitive 
bidding  methodology  for  each  class  of 
Ucenses  or  permits  that  the  Commission 
grants  through  the  use  of  a  competitive 
bidding  system.  The  Commission  is 
further  directed  to  test  alternative 
methodologies  under  appropriate 
circiunstances  in  order  to  promote, 
among  other  things,  "the  development 
and  rapid  deployment  of  new 
technologies,  products,  and  services  for 
the  benefit  of  the  pubUc,  including 
those  residing  in  rural  areas,  without 
administrative  or  judicial  delays."  The 
Commission  is  directed  likewise  to 
promote  "economic  opportimity  and 
competition  and  ensuring  that  new  and 
innovative  technologies  are  readily 
accessible  to  the  American  people  by 
avoiding  excess  concentration  of 
Ucenses  and  by  disseminating  Ucenses 
among  a  wide  variety  of  appUcants, 
including  small  businesses,  rural 
telephone  companies  and  businesses 
owned  by  members  of  minority  groups 
and  women,"  and  by  encouraging 
"efficient  and  intensive  use  of  the 
electromagnetic  spectnmi."  In  addition. 
Section  309(j)(12)  reqiures  the 
Commission  to  evaluate  the 
methodologies  estabUshed  by  the 
Commission  for  ccHiducting  competitive 
bidding,  comparing  the  advantages  and 
disadvantages  of  such  methodologies  in 
terms  of  attaining  these  objectives. 

The  FCC  Auctions  Customer  Survey  is 
an  important  step  in  meeting  these 
congressional  requirements.  By  seeking 
input  from  auction  participants,  the 
CommissifHi  is  gathering  infonnation  to 
evaluate  the  effectiveness  of  competitive 
bidding  methodologies  used  to  date,  and 
to  improve  the  competitive  bidding 
methodologies  used  in  future  auctions. 
FinaUy,  the  Aucti(His  Ciistomer  Survey 
provides  useful  feedback  in  determining 
the  extent  to  which  the  Commission  is 
meeting  its  goal  of  providing 
participants  in  competitive  bidding  with 
the  highest  level  of  customer 
satisfaction  through  information 
dissemination  and  the  responsiveness  of 
the  Commission  staff  to  customer 
inquiries. 


Federal  ComnnmicatJons  Commission. 

WilUaB  F.  Catoo, 

Acting  Secretary. 

(FR  Doc  97-7010  Filed  3-19-97;  8:45  am) 
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Notice  of  Public  infomftation 
Coltections  Submitted  to  OMB  for 
Review  and  Approval 

March  14, 1997. 

SUMMARY:  The  Federal  Commuinications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  pubUc  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
followring  pro{>osed  and/or  continuing 
information  coUections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13.  An  ag«>cy  may  not 
conduct  or  sponsor  a  coUeciion  of 
information  unless  it  displays  a 
currently  vaUd  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  vaUd  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)ways  to  enhtmce 
the  quaUty,  utiUty,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  April  21, 1997. 
ff  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St,  NW.,  Washington,  DC 
20554  or  via  internet  to 
dconway6fcc.gov  and  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB  725 
17th  Street,  NW.,  Washington,  DC  20503 
or  fiaintOal.eop.gov. 

FOR  FURTHER  MFORMATXM  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-41^-0217  or  via  internet 
at  dconway6fbc.gov. 
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SUPPLEMEKTARY  INFORMATION: 

OMB  Approval  Number.  3060-0599. 

Tide:  Implementation  of  Sections  3(n) 
and  332  of  the  Communications  Act. 

Form  No.:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  State  or  local  governments;  n<m- 
for-profit  insititutions. 

Number  of  Respondents:  85. 

Estimated  Time  Per  Response:  1.66 
hours. 

Total  Annual  Burden:  141  hours. 

Needs  and  Uses:  The  information 
requested  under  Part  20  is  used  by  the 
Commissirai  staff  in  cairying  out  its 
duties  to  determine  the  technical,  legal 
and  other  qualifications  of  applicants  to 
operate  a  station  in  the  public  mobile 
service.  AppUcants  will  submit 
information  such  as  petitions, 
certifications,  or  statements  to  ensure 
that  commercial  mboile  service  is  made 
available  to  the  public  at  reasonable 
rates  and  on  reasonable  terms  in  the 
competitive  marketplace.  This 
collection  is  being  revised  to  eliminate 
a  one-time  collection  requirement  filed 
by  August  10, 1994. 

Federal  Communications  Commission. 

Wiltiam  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  97-7009  Filed  3-19-97;  8:45  am] 
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Pubiic  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

March  12. 1997. 

The  Federal  Communications 
Conunission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  vahd  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Commnn  ications  Conunission 

OMB  Control  No.:  3060-0512. 

Expimtion  Date:  08/31/97. 

Title:  The  ARMIS  Annual  Summary 
Report  (formerly  titled.  The  ARMIS 
Quarterly  Report"). 

Form  No.:  FCC  Report  43-01. 

Estimated  Annual  Burden:  150 
respondents;  220  hours  per  response 
(avg.);  33,000  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 


Description:  ARMIS  was  implemented 
to  facilitate  the  timely  and  efficient 
analysis  of  revenue  requirements  and 
rate  of  retiim,  to  provide  an  improved 
basis  for  audits  and  other  oversight 
functions,  and  to  enhance  the 
Commission's  ability  to  quantify  the 
effects  of  alternative  policy.  The 
information  contained  in  the  reports 
provides  the  necessary  detail  to  enable 
this  Commission  to  fulfill  its  regulatory 
responsibiUties.  The  ARMIS  Annual 
Summary  Report  contains  financial  and 
operating  data  and  is  used  to  monitor 
the  local  exchange  carrier  industry  and 
to  perform  routine  analyses  of  costs  and 
revenues  on  behalf  of  the  Commission. 
It  is  one  of  ten  ARMIS  reports.  The 
ARMIS  Annual  Summary  Report  has 
been  updated  to  include  the  new  OMB 
expiration  date.  A  copy  of  the  report 
may  be  obtained  by  contacting  Barbara 
Van  Hagen  at  202-418-0849. 
OMB  Control  No.:  3060-0763. 

Expiration  Date:  08/31/97. 

Title:  The  ARMIS  Customer 
Satisfaction  Report  (formerly  titled  "The 
ARMIS  Semi-Annual  Service  Quality 
Report"). 

Form  No.:  FCC  Report  43-06. 

Estimated  Annual  Burden:  8 
respondents;  900  hours  per  response 
(avg.);  7,200  total  annual  bimlen  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Description:  The  Customer 
Satisfaction  Report,  formerly  the  Semi- 
Annual  Quality  Report,  is  based  on 
telephone  surveys  indicating  a 
percentage  of  satisfied  customers,  and  is 
collected  by  the  carriers  from  residential 
and  business  customers.  The  ARMIS 
Customer  Satisfication  Report  has  been 
upKlated  to  include  the  OMB  control 
number  and  expiration  date.  A  copy  of 
the  report  may  be  obtained  by 
contacting  Barbara  Van  Hagen  at  202- 
418-0849. 
OMB  Control  No.:  3060-0496. 

Expiration  Date:  08/31/97. 

TiUe:  The  ARMIS  Operating  Data 
Report. 

Form  No.:  FCC  Report  43-08. 

Estimated  Annual  Burden:  50 
respondents;  160  hours  per  response 
(avg.);  8,000  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  cost  Burden:  SO. 

Description:  The  ARMIS  Operating 
Data  Report  consists  of  statistical 
schedules  previously  contained  in  FCC 
Form  M  which  are  needed  by  the 
Commission  to  monitor  network  growth, 
usage,  and  reliabiUty.  The  ARMIS 
Operating  Data  Report  has  been  updated 
to  include  the  new  OMB  expiration 
date.  A  copy  of  the  report  may  be 
obtained  by  contacting  Bart>ara  Van 
Hagen  at  202-418-0849. 


OMB  Control  No.:  3060-0411. 

Expiration  Date:  02/28/2000. 

Title:  Formal  Complaints  Against 
Common  Carriers — Section  1.720-1.735. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  4965 
respondents;  1.53  hoius  per  response 
(avg):  7600  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $114,000. 

Description:  Sections  206  to  209  of  the 
Communications  Act  of  1934,  as 
amended  provide  the  statutory 
framework  for  our  current  rules  for 
resolving  formal  complaints  filed 
against  common  carriers.  Section  208(a) 
authorizes  complaints  by  any  person 
"complaining  of  anything  done  or 
omitted  to  be  done  by  any  common 
carrier"  subject  to  the  provisions  of  the 
Act.  Section  208(a)  specifically  states 
that  "it  shall  be  the  duty  of  the 
Commission  to  investigate  the  matters 
complained  of  in  such  manner  and  by 
such  means  as  it  shall  deem  proper."  In 
1988,  Congress  added  subsection  208(b) 
to  require  that  any  complaint  filed  with 
the  Commission  concerning  the 
lawfulness  of  a  common  carriers 
charges,  practices,  classifications  or    ' 
regulations  must  be  resolved  by  the 
Commission  in  a  final,  appealable  order 
within  12  months  from  the  date  filed,  or 
15  months  from  the  date  filed  if  "the 
investigation  raises  questions  of  fact  of 
*   •   *  extraordinary  complexity." 
Except  in  very  rare  circumstances, 
formal  complaints  are  decided  On  the 
basis  of  a  paper  record.  The 
Telecommunications  Act  of  1996  added 
and,  in  some  cases,  amended  key 
complaint  provisions  that,  because  of 
their  resolution  deadlines,  necessitate 
substantial  modification  of  our  current 
rules  and  policies  for  processing  formal 
complaints  filed  against  common 
carriers  pursuant  to  Section  208  of  the 
Act.  The  Commission  adopted  a  Notice 
of  Proposed  Rulemaking  seeking 
comment  on  proposed  changes  to  the 
rules  for  processing  formal  complaints 
filed  against  common  carriers  in  CC 
Docket  No.  96-238.  The  changes  subject 
to  the  Paperwork  Reduction  Act  of  1995 
have  been  approved  by  OMB.  The 
information  has  been  and  is  currently 
being  used  by  the  FCC  to  determine  the 
sufficiency  of  the  complaint  and  to 
resolve  the  merits  of  the  dispute 
between  the  parties.  If  the  collection  of 
information  is  not  conducted,  the  FCC 
will  be  unable  to  comply  with  its 
statutory  responsibilities. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 


the  Records  Management  Branch, 
Washington,  D.C.  20554. 

Federal  Communications  CcNnmission. 

Wiliiam  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-7008  Filed  3-19-97;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  InfonmaUon  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AQENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Notices  Required  of 
Government  Securities  Dealere  or 
Brokers." 

DATES:  Comments  must  be  submitted  on 
or  before  May  20, 1997. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Steven  F.  Hanfit,  FDIC  Clearance 
Officer.  (202)  898-3907,  Office  of  the 
Executive  Secretary,  Federal  Eteposit 
Insurance  Corporation,  550  17th  Street 
N.W.,  Washington,  D.C.  20429.  All 
comments  should  refer  to  "Notices 
Required  of  Government  Securities 
E)ealers  or  Brokers."  Comments  may  be 
hand-delivered  to  Room  F-400, 1776  F 
Street,  N.W.,  Washington,  D.C.  20429, 
on  business  days  between  8:30  a.m.  and 
5:00  p.m.  [FAX  number  (202)  898-3838; 
Internet  address:  comments9fdic.  gov). 

A  copy  of  the  comments  may  alrc  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Himt,  Office  of 
Information  and  Regulatory  AfEairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 
FOR  FURTMER  MTORMATION  COHTACT: 
Steven  F.  Handft,  at  the  address 
identified  above. 

SUPPIXMEKTARY  INFORMATION:  Proposed 
to  renew  the  following  ciurently 
approved  collection  of  information: 

Title:  Notice  Required  of  Government 
Securities  Dealers  or  Brokers. 

OMB  Number  3064-0093. 

Frequency  of  Response:  Occasional. 


Affected  Public:  FDIC-insured  state 
nonmember  banks  and  associated 
persons  operating  as  government 
securities  dealers. 

Estimated  Number  of  Respondents: 
G-FIN  4;  G-FINW  6;  G-FIN-4  50;  G- 
FIN-5  120;  Total  180. 

Estimated  Time  per  Response:  1  hour. 

Estimated  Total  Aimual  Burden:  180 
hours. 

General  Description  of  Collection:  The 
Government  Securities  Act  of  1986 
requires  all  financial  institutions  that 
function  as  government  securities 
brokers  and  government  securities 
dealers  to  notify  their  designated  federal 
regulatory  agencies  of  their  broker- 
dealer  activities.  The  Board  of 
Governors  of  the  Federal  Reserve 
System  has  responsibility  for 
establishing  the  G-FIN,  a  notification  of 
statvis  as  government  securities  broker 
or  dealer,  and  Form  G-FINW,  a 
notification  of  termination  of  status  as 
government  securities  broker  or  dealer. 
The  Department  of  the  Treasury  has 
responsibility  for  establishing  Form 
G-FIN-4,  a  notification  by  persons 
associated  with  financial  institutions 
that  are  government  securities  brokers 
or  dealers,  and  G-FIN-5,  a  notification 
of  termination  of  association  with 
financial  institutions  that  are 
government  securities  brokers  or 
dealers. 

Request  for  Comment 

Conunents  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  acciuacy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utitity,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
res{>ondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  n^ponse  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington.  D.C,  this  14th  day  of 
March,  1997. 


Federal  Deposit  Insurance  Corporation. 

Jeny  L.  Langley, 

Executive  Secretary. 

(FR  Doc.  97-6960  Filed  3-19-97;  8:45  am] 
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Agency  information  Collection 
ActtvttiM:  Proposed  Collection; 
Commsnt  Rsqiiest 

AQBiCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperworit 
and  respondent  burden,  invites  the 
general  pubtic  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currentiy,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  tided  "Suspicious  Activity 
Reports." 

DATES:  Comments  must  be  submitted  on 
or  before  May  20, 1997. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Steven  F.  Hanft,  FDIC  Clearance  Officer, 
(202)  898-3907,  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  N.W., 
Washington,  D.C.  20429.  All  comments 
should  refer  to  "Suspicious  Activity 
Reports."  Conunents  may  be  hand- 
delivered  to  Room  F-400,  1776  F  Street, 
N.W.,  Washington,  D.C.  20429,  on 
business  days  between  8:30  a.m.  and 
5:00  p.m.  [FAX  niunber  (202)  898-3838; 
Internet  address:  comments^dic.gov]. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  R^ulatory  A&iis, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 
FOR  FURnCR  MFORMATVM  COtfTACT: 
Steven  F.  Hanft,  at  the  address 
identified  above. 

SUPPLBCNTARY  MFORMATKM:  Proposal 
to  renew  the  following  currentiy 
approved  collection  of  information: 

Title:  Suspicious  Activity  Reports 
(FDIC  6710/06). 

Number.  3064-0077. 

Frequency  of  Response:  Occasional. 

Affected  Public:  FDIC-insured  state 
nonmember  banks. 

Estimated  Number  of  Respondents: 
6,500  state  nonmember  banks. 

Estimated  Time  per  Response:  .6 
hours. 

Estimated  Total  Aimual  Burden: 
3,900  hours. 


IMI 
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General  Description  of  Collection:  A 
bank  subject  to  the  12  CFR  Part  353 

regiiiatioD  is  required  to  report  known 
or  suspected  criniinal  activity  or  money 
laundering  to  the  Financial  Crimes 
Enforcement  Network  of  the  E)epartment 
of  the  Treasury  using  a  Suspicious 
Activity  Report 

Request  for  Commeiit 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  sununarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  D.C,  this  14th  day  of 
March,  1997. 

Federal  Deposit  Insurance  Corporation. 
}«CT7  L.  Langley, 
ExBcutive  Secretary. 

|FR  Doc  97-6961  Filed  3-19-97;  8:45  am]  ' 
oow«n4-ei-M 


Agenqf  infomurtion  Collection 
ActhrMw.  Proposed  Collection; 
CofiMiMnt  Ropuest 

AOOICY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment 


The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwoik 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Procedures  for 
Monitoring  Bank  Protection  Act 
Compliance." 


DATES:  Comments  must  be  submitted  on 
or  before  May  20, 1997. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Steven  F.  Hanft,  FDIC  Clearance  OfBcer, 
(202)  898-3907,  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insiuance 
Corporation,  550  17th  Street  N.W., 
Washington,  D.C.  20429.  All  comments 
should  refer  to  "Procedures  for 
Monitoring  Bank  Protection  Act 
Compliance."  Comments  may  be  hand- 
delivered  to  Room  F-400, 1776  F  Street, 
N.W.,  Washington,  D.C.  20429,  on 
business  days  between  8:30  am.  and 
5:00  p.m.  [FAX  number  (202)  898-3838; 
Internet  address:  commentsdfdic.gov]. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  oCGcer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 
FOR  FURTHER  MFORMATION  CONTACT: 
Steven  F.  Pianft,  at  the  address 
identified  above. 

SUPPtEMENTARY  MFORMATKIN:  Proposal 
to  renew  the  following  currently 
approved  collection  of  information: 

Title:  Procedures  for  Monitoring  Bank 
Protection  Act  Compliance  12  CFR  Part 
326. 

OMB  Number:  3064-0095. 

Frequency  of  Response:  Annual. 

Affected  Public:  FDIC-insured  state 
nonmember  banks. 

Estimated  Number  of  Respondents: 
5,830. 

Estimated  Time  per  Response:  V^ 
hour. 

Estimated  Total  Axmual  Burden: 
2,915  hours. 

General  Description  of  Collection: 
FDIC-insured  state  nonmember  banks 
subiect  to  12  CFR  Part  326  have  a  one- 
time requirement  to  establish  a  written 
security  program  and  develop  training 
materials.  The  program  and  training 
materials  must  be  kept  ciurent  and  the 
bank's  security  officer  must  make  an 
annual  report  to  the  board  of  directors 
on  the  program's  effectiveness. 

Regnaet  for  Comment 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
bvuden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMfi  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  siunmarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  D.C,  this  14th  day  of 
March.  1997. 

Federal  Deposit  Insurance  CorporaUon. 
Jerry  L.  Langley, 
Executive  Secretary. 

(FR  Doc.  97-6962  Filed  3-19-97;  8:45  am] 
BiujNQ  cooe  «n4-01-M 


Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTKM:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  iiJormation  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Public  Disclosiue  of 
Financial  and  Other  Information  by 
FDIC-insured  State  Nonmember  Banks" 
(12  CFR  Part  350). 

DATES:  Comments  must  be  submitted  on 
or  before  May  20,  1997. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Steven  F.  Hanft,  FDIC  Clearance  Officer, 
(202)  89&-3907,  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation.  550  17th  Street,  NW., 
Washington,  DC  20429.  All  comments 
should  refer  to  "Public  Disclosure  of 
Financial  and  Other  Information  by 
FDIC-Insured  State  Nonmember  Banks" 
(12  CFR  Part  350).  Comments  may  be 
hand-deUvered  to  Room  F-400, 1776  F 
Street,  NW.,  Washington,  DC  20429,  on 
business  days  between  8:30  a.m.  and 
5:00  p.m.  (FAX  number  (202)  898-3838; 
Internet  address:  commenta9fdic.gov]. 
A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 


Information  and  Regulatory  Affairs, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3208,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Hanft,  at  the  address 
identified  above. 

SUPPLEMENTARY  MFORMATKM:  Proposal 
to  renew  the  following  currently 
approved  collection  of  information: 

Title:  Public  Disclosiue  of  Financial 
and  Other  Information  by  FDIC-insured 
State  Nonmember  Banks  (12  CFR  Part 
350). 

OhfB  Number:  3064-0090. 

Frequency  of  Response:  Annually. 

Affected  Public:  FDIC-insured  state 
nonmember  banks. 

Estimated  Number  of  Respondents: 
6,374  state  nonmember  banks. 

Estimated  Time  per  Response:  Vt 
hour. 

Estimated  Total  Annual  Burden: 
3,187  hoiu«. 

General  Description  of  Collection:  A 
bank  subject  to  the  12  CFR  Part  350 
regulation  is  required  to  post  a  notice 
for  general  public,  and  in  some 
instances,  to  notify  shareholders  by 
mail,  that  a  disclosure  statement  is 
available  upon  request.  A  required 
disclosiue  statement  consists  of 
financial  reports  for  the  current  year  and 
preceding  year  and  may  be  copied  fit)m 
the  year-end  Call  Report  that  the  bank 
must  submit  to  the  n)IC 

Request  for  Comment 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  D.C,  this  14th  day  <^ 
March,  1997. 


Federal  Deposit  Insurance  Corporation. 

lerry  L.  Laagley, 

Executive  Secretary. 

(FR  Doc  97-6963  Filed  3-19-97;  8:45  am] 
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Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currentiy,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Certification  of 
Eligibility  Under  the  Affordable 
Housing  Program." 

DATES:  Comments  must  be  submitted  on 
or  before  May  20, 1997. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Steven  F.  Hanft,  FDIC  Clearance  Officer. 
(202)  898-3907,  Office  of  the  Executive 
Secretary.  Federal  Deposit  Insurance 
Corporation.  550  17th  Street  N.W.. 
Washington.  D.C.  20429.  All  comments 
should  refer  to  "Certification  of 
Eligibility  Under  the  Affordable 
Housing  Program."  Comments  may  be 
hand-deUvered  to  Room  F-400, 1776  F 
Street.  N.W..  Washington,  D.C  20429, 
on  business  days  between  8:30  a.m.  and 
5:00  p.m.  (FAX  number  (202)  898-3838; 
Internet  address:  comments0fdic.gov]. 

A  copy  of  the  comemnts  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Hanft,  at  the  address 
identified  above. 

SUPPLEMENTARY  MRMMATION:  Proposal 
to  renew  the  following  currently 
approved  coUectim  of  inframation:. 

Tit/e:  Certification  of  EUgibility  Undw 
the  Affordable  Housing  Program. 

OMB  Number:  3064-0116. 

Frequency  of  Response:  Occasional. 

Affected  Public:  Individuals 
purdiasing  affordable  housing 
properties. 

Estimated  Number  of  Respondents: 
1.000. 


Estimated  Time  per  Response:  1  hour. 

Estimated  Total  Annual  Burden: 
1,000  hours. 

General  Description  of  Collection:  The 
Certification  of  EUgibiUty  for  the 
Affordable  Housing  Pro-am  requests 
information  needed  to  determine  if  a 
potential  purchaser  of  affordable 
housing  property  is  eligible  under  the 
program,  including  information  about 
income  eligibihty  and  owner  occupancy 
and  an  authorization  for  the  FDIC  to 
verify  eligibility  information. 

Request  fiDT  Comment 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utiUty,  and 
clarity  of  the  informaticm  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  siunmarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington.  D.C,  this  14th  day  of 
March,  1997. 

Federal  Deposit  Insurance  Coqwration. 

Jeny  L.  Laaglcjr, 

Executive  Secretary. 

(FR  Doc.  97-6964  Filed  3-l»-97;  8:45  am] 

MLUNS  OOOf  ■n4.«t-M 


Agency  Infonnatton  Collection 
Actlvitiw:  Proposed  CoHsdion; 
ConNnsnt  Rs(|usst 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment 

SUMMARY:  The  FDIC.  as  part  of  its 
continuing  effort  to  reduce  paperwcnk 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 


JMI 
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Act  of  1995  (44  U.S.C  chapter  35). 
Currently,  the  FDIC  is  soliciting 
conunents  concerning  an  information 
collection  titled  "Application  Pursuant 
to  Section  19  of  the  Federal  Deposit 
Insiuance  Act." 

DATES:  Comments  must  be  submitted  on 
or  before  May  19, 1997. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Steven  F.  Hanfl,  FDIC  Clearance  Officer, 
(202)  89»-3907.  Office  of  the  Executive 
Secretary,  Federal  Deposit  hisiuance 
Corporation,  550  17th  Street  N.W., 
Washington.  D.C.  20429.  All  comments 
should  refer  to  "Application  Pursuant  to 
Section  19  of  the  Feideral  Deposit 
InsiuBnce  Act."  Comments  may  be 
hand-deUvered  to  Room  F-400, 1776  F 
Street,  N.W.,  Washington,  D.C.  20429, 
on  business  days  between  8:30  a.m.  and 
5:00  p.m.  (FAX  number  (202)  89&-3838; 
Internet  address:  commentsCKdic.gov]. 
A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C  20503. 
FOR  RJRTHER  IHFORMAHON  CONTACT: 

Steven  F.  Hanft,  at  the  address 
identified  above. 

SUPPtEMENTARV  MFORMATKM:  Proposal 
to  renew  the  following  currently 
approved  collection  of  information: 

Title:  AppUcation  Pursuant  to  Section 
19  of  the  Federal  Deposit  Insuirance  Act. 

OMB  Number:  3064-0018. 

Frequency  of  Response:  Occasional. 

Affected  Puhlic:  Insured  depository 
institutions  that  desire  to  have  a  person 
who  has  been  convicted  of  a  crime 
involving  dishonesty  or  breach  of  trust 
to  participate  in  the  conduct  of  the 
afhirs  of  the  institution. 

Estimated  Number  of  Respondents: 
80. 

Estimated  Time  per  Response:  16 
hours. 

Estimated  Total  Annual  Burden: 
1.280  hours. 

General  Description  of  Collection: 
Section  19  of  the  Federal  Deposit 
Insurance  Act  (12  USC  1829)  requires 
the  FDIC's  consent  prior  to  participation 
by  a  person  who  has  been  convicted  of 
a  crime  involving  dishonesty  or  breach 
of  trust  in  the  a&irs  of  an  insured 
depository  institution.  To  obtain  the 
FDIC's  consent  to  hire  a  convicted 
person,  an  insured  depository 
institution  must  submit  an  appUcation 
on  FDIC  Fwm  6710/07  which  requests 
biographical  information  about  the 
person,  information  about  the 
conviction(s).  and  information  about  the 
prospective  position  to  be  held  by  the 
pefson. 


Request  for  Comment 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  acciu^cy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
pubUc  record. 

Dated  at  Washington.  D.C.  this  14th  day  of 
March.  1997. 

Federal  Deposit  Insiirance  Corporation. 

Jflrry  L.  Laaglcy, 

Executive  Secretary. 

[PR  Doc.  97-6994  Filed  3-19-97;  8:45  am] 
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Statement  of  Policy  on  Contracting 
With  Firms  That  Have  Unresolved 
Audit  Issues  With  FDIC 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Statement  of  poUcy. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  has 
adopted  a  policy  statement  concerning 
contracting  with  firms  that  have 
unresolved  audit  issues  witlj  FDIC.  The 
policy  statement  sets  forth  the 
procedures  to  be  foUoweo  to  provide 
proper  notification  to  an  affocted 
contractor  or  outside  counsel  when  an 
audit  report  is  issued,  and  a 
management  decision  has  been  made  on 
a  respective  finding,  in  order  to  afford 
the  firm  an  opporttmity  to  respond. 
When  an  FDIC  audit  identifies 
questioned  costs  and  issues  remain 
outstanding  or  unresolved  as  a  result  of 
the  firm's  failure  to  cooperate  with  FDIC 
management  in  resolving  issues 
associated  with  identified  disallowed 
costs,  by  for  example:  (1)  failing  to 
respond  timely  to  an  FDIC  request  to 
produce  documentation  to  support 


claimed  costs;  or  (2)  otherwise  foiling  to 
adequately  document  claimed  costs;  or 
(3)  by  failing  to  remit  the  disallowed 
portion  of  questioned  costs  identified  in 
such  audit  reports,  application  of  the 
pohcy  may  result  in  a  determination  to 
reh^in  ht>m  soliciting  new  business 
hx)m  that  firm. 

This  policy  statement  applies  to  firms 
providing  goods  and  services  to  FDIC, 
including  attorneys  or  law  firms 
providing  legal  services  to  FDIC. 

EFFECTIVE  DATE:  This  poUcy  Statement  is 
effective  March  20. 1997. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Michael  J.  Rubino,  Associate  Director, 
Acquisition  Services  Branch,  at  (202) 
942-3076.  Peter  A.  Ziebert.  Counsel. 
Contracting  Law  Unit,  at  (202)  736- 
0742.  or  WilUam  S.  Jones.  Counsel. 
Legal  Operations  Section,  at  (202)  736- 
3055. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Policy  Statement  follows: 

1.  Background 

The  FDIC  Office  of  the  hispector 
General  (OIG)  routinely  audits  contracts 
with  firms  providing  services  to  FDIC. 
These  audits  frequently  contain  an 
analysis  whereby  certain  contract  costs 
are  questioned,  as  well  as  a 
recommendation  that  FDIC  management 
disallow  and  attempt  to  recover  these 
costs.  When  the  OIG  transmits  the  audit 
report  and  findings  to  the  appropriate 
FDIC  program  office.  FDIC  management 
then  reviews  such  findings  and 
recommendation.  This  evaluation 
results  in  the  issuance  of  a  final 
decision  that  may  sustain  all  of  the 
audit  findings,  or  a  portion  thereof 
When  FDIC  management  determines 
that  certain  questioned  costs  should  not 
be  charged  to  the  Corporation,  such 
questioned  costs  that  are  sustained  are 
then  deemed  to  be  "disallowed"  costs 
within  the  meaning  of  the  Inspector 
General  Act. 

Once  a  management  decision  has 
been  made  to  disallow  such  costs,  active 
resolution  efforts  are  undertaken  by 
FDIC  management  to  recover  funds  paid 
without  adequate  documentation  or 
otherwise  inappropriately  paid  to  the 
firm  during  the  course  of  the 
engagement.  In  those  circumstances 
where  the  FDIC  requests  that  an  audited 
firm  remit  disallowed  amounts  and  the 
contractor  fails  to  do  so  or  foils  to 
actively  cooperate  with  FDIC 
management  in  its  efforts  to  resolve  the 
issues  associated  with  identified 
disallowed  costs,  it  is  prudent  business 
for  FDIC  to  selectively  refrain  from 
sohdting  future  services  from  the  firm. 


2.  General  Policy 

To  provide  procedures  whereby  the 
FDIC  may  elect  to  refi^n  fix>m  soliciting 
a  firm  for  new  business  if: 

(a)  the  results  of  an  audit  reflect 
potentially  recoverable  disallowed  costs 
and  audit  issues  remain  outstanding  or 
unresolved  within  the  time  period  set 
forth  in  the  notice  letter  sent  by  FDiC; 
and 

(b)  the  firm  foiled  or  declined  to 
cooperate  with  resolution  efforts 
undertaken  by  FDIC  management  in 
response  to  the  audit  findings,  including 
the  foilure  to  adequately  support  its 
contract  costs  or  the  failure  to  remit  the 
disallowed  portion  of  the  questioned 
costs  identified  in  such  audit  report. 

3.  DefinitioBS 

(a)  Disallowed  cost  means  a 
questioned  cost  that  management,  in  a 
management  decision,  has  sustained  or 
agreed  should  not  be  charged  to  the 
government. 

(b)  Management  decision  means  the 
evaluation  by  FDIC  management  of  the 
findings  and  reconunendations  included 
in  an  audit  report  and  the  issuance  of  a 
final  decision  by  management 
concerning  it  response  to  such  findings 
and  recommendations,  including 
actions  concluded  to  be  necessary. 

(c)  Questioned  cost  means  a  cost  that 
is  questioned  in  an  audit  by  the  OIG  or 
similar  auditing  agency  because  of: 

(i)  an  alleged  violation  of  a  provision 
of  a  law.  regulation,  contract,  grant, 
cooperative  agreement,  or  other 
agreement  or  docvunent  governing  the 
expenditiu^  of  funds; 

(ii)  a  finding  that,  at  the  time  of  the 
audit,  such  cost  is  not  supported  by 
adequate  dociunentation;  or 

(iii)  a  finding  that  the  expenditure  of 
funds  for  the  intended  purpose  is 
unnecessary  or  unreasonable. 

4.  Procedures 

Issued  audit  reports  that  identify 
questioned  costs  relating  to  contractual 
engagements  are  assigned  to  the 
Division  of  Administration,  Acquisition 
Services  Branch  (ASB)  staff,  or  die 
Outside  Counsel  Unit,  Legal  Division 
(OCU).  for  resolution.  In  implementing 
this  policy  statement,  the  following 
steps  shall  be  taken: 

(a)  Management  decision.  Once  a 
management  decision  is  made  on  a 
respective  finding,  the  matter  is  then 
assigned  to  ASB  or  OCU  for  resolutioiL 
A  copy  of  the  relevant  audit  report  shaU 
be  transmitted  to  the  firm  under  a  cover 
letter  which: 

(i)  identifies  the  ASB  or  OCU  which 
is  responsible  for  resolving  the  audit 
issues; 


(ii)  identifies  the  ASB  or  OCU 
employee  primarily  responsible  for 
resolution  and  to  whom  all 
communications  from  the  firm  should 
be  sent; 

(iii)  requests  that  the  firm  respond  to 
the  findings  contained  in  the  report 
within  ten  (10)  business  days  of  receipt 
of  the  letter,  or  such  other  time  as 
specified  in  the  letter.  Such  responses 
should  include  supporting 
documentation  where  appropriate. 

(b)  If  the  firm  foils  to  respond  to  this 
request,  or  foils  to  remit  the  disallowed 
portion  of  the  questioned  costs 
contained  in  the  audit  report,  or 
otherwise  foils  to  adequately  respond  to 
the  issues  raised  in  the  report,  the 
following  procedures  shall  apply: 

(i)  with  respect  to  audits  of  firms 
other  than  outside  counsel,  the  ASB 
employee  identified  in  section  4(a)(ii) 
shall  send  a  letter  to  the  firm  advising 
the  firm  of  its  failure  to  cooperate,  and 
which  advises  the  firm  that  unless  it 
remits  the  requested  repayment  or 
makes  other  arrangements  satisfoctory  to 
the  Associate  Director  who  is 
responsible  for  resolution  of  this  audit 
(whose  name  shall  be  provided  to  the 
firm)  within  ten  business  days  of  receipt 
of  this  letter,  the  Director,  Division  of 
Administration  may,  effective  as  of  that 
date,  make  a  determination  that  the 
FDIC  refrain  from  soliciting  any  future 
services  from  this  firm  until  such  time 
as  all  issues  identified  in  the  subject 
audit  report  are  resolved  to  the  FDIC's 
satisfoction.  and  direct  that  notice  to  be 
sent  to  the  firm  of  this  action. 

(ii)  With  respect  to  audits  of  outside 
counsel,  the  Legal  Division  employee 
identified  in  section  4(a)(ii)  shall  send  a 
letter  to  the  outside  counsel  which 
advises  such  outside  counsel  that  its 
failiire  to  cooperate  constitutes  a 
conflict  of  interest  with  the  FDIC.  and 
which  advises  outside  counsel  that 
unless  it  remits  the  requested  repayment 
or  makes  other  arrangements 
satisfoctory  to  the  Assistant  General 
Counsel  who  is  responsible  for 
resolution  of  this  audit  (whose  name 
shall  be  provided  to  the  contractor) 
within  ten  business  days  of  receipt  of 
this  letter,  the  matter  will  be  referred  to 
the  Outside  Counsel  Conflicts 
Committee  for  appropriate  action, 
which  may  include  a  determination  that 
the  FDIC  refi^in  from  soliciting  any 
futiu«  services  from  such  outside 
counsel  and/or  terminate  FDIC's 
existing  engagements,  until  such  time  as 
all  issues  identified  in  the  subject  audit 
report  are  resolved  to  the  FDIC's 
satisfoction. 

Dated  at  Washington.  D.C.  this  14th  day  of 
March.  1997. 


Federal  Deposit  InsuiancB  Corporation. 

Robert  e.  Feldman, 

Deputy  Executive  Secretary. 

(FR  Doc.  97-«995  Filed  3-19-97;  8:45  am] 

aajJNG  CODE  1714-01-^ 


FEDERAL  ELECTION  COMMISSION 
Sunshins  Act  MMtIng 

FEDERAL  REGISTER  NUMBER:  97-6472. 

PREVIOUSLY  ANNOUNCED  DATE  A  TWE: 
Tuesday.  March  18. 1997. 10:00  a.m.. 
Meeting  closed  to  the  public. 

THIS  MEETING  HAS  BEEN 
CANCELLED. 

DATE  A  TME:  Tuesday,  March  25. 1997 
at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

irais  TO  BE  DSCUSSEO: 

Compliance  matters  pursuant  to  2 

U.S.C.  §437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g,  §  438(b),  and  Tide  26.  U.S.C. 
Matters  concerning  participation  in  civil 

action  or  proceedings  or  arbitration. 
Internal  persoimel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 
Federal  Election  Conunission 
Sunshine  Act  Notice  for  Meetings  of 

March  25  and  27. 1997 

DATE  S  TBC:  Thursday.  March  27, 1997 
at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (Nindi  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Independent  and  Coordinated 
Expenditures  by  Party  Conunittees — 
Notice  of  Proposed  Rulemaking  (11 
CFR  §  100.7,  §  100.23,  §  104.4,  S  109.1. 
§110.1,  §110.2,  §110.7,  and 
§  110.11) — (If  not  concluded  at  the 
meeting  of  March  20, 1997.) 

Adminstrative  Matters. 

PERSON  TO  CONTACT  FOR  MFORMATKM: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219-4155. 

Maiiwie  W.  Emmoiis, 

Secretary  of  the  Commission. 

[FR  Doc.  97-7254  FUed  3-18-97;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

IFBiA-11C2-0R] 


AnwndnMnt  to  Notlc<  of  ■ 
Declaration 


AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


:  This  notice  amends  the  notice 
of  a  ma|or  disaster  for  the  State  of 
Arkansas  (FEMA-1162-DR),  dated 
March  2. 1997,  and  related 
determinations. 

EFTKriVE  DATE:  March  11. 1997. 
TOR  FURTMBI  MFOHMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3260. 
SUPPLBBfTARY  MRMMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Arkansas,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  2, 1997:  The 
counties  of  Craighead  and  Pope  for 
Individual  Assistance  and  Hazard 
Mitigation. 

(Catalog  of  Fedflial  DomBctic  Aasiatance  No. 

83.516.  Disaster  Assistance.) 

Onofa  H.  Kwiatkowmki, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  97-7033  Filed  3-l(MI7;  8:45  am) 


[FBiA-1162-OR] 

Artansaa;  Amondmant  to  Notica  of  a 
Declaration 


AOBICY:  Fedaral  Emergency 
Management  Agency  (FEMA). 
ACTXM:  Notice. 


f.  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas.  (FEMA-1162-DR).  dated 
March  2. 1997,  and  related 
determinations. 

fffECnVE  DATE:  March  13, 1997. 
FOR  FUlmet  MFOfMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLaeiTAfrr  ■TOWHATION;  The  notice 
of  a  m^or  disaster  for  the  State  of 
Arkansas,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
afEacted  by  the  catastrophe  declared  a 


major  disaster  by  the  President  in  his 
declaration  of  March  2, 1997:  The 
counties  of  Conway,  Independence, 
Jefferson,  Lawrence,  and  Woodruff  for 
Individual  Assistance  and  Hazard 
Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Lacy  E.  Saitar, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  97-7034  Filed  3-19-97;  8:45  am) 


(FBIA-lieS-OR] 

Kentucky;  Amandniant  to  Notica  of  a 

Oedaratton 


AOBCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

8UMIARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  (FEMA- 
1163-DR).  dated  March  4,  1997,  and 
related  determinations. 

EFFECTIVE  DATE:  March  12, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUFPlfMENTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  is  hereby 
amended  to  include  Hazard  Mitigation 
in  those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  March  4, 
1997: 

The  counties  of  Bath,  Bourbon.  Boyd, 
Bracken,  Breckinridge,  Bullitt, 
Caldwell,  Campbell,  Carroll,  Carter, 
Christian,  Daviess,  Elliott,  Fleming, 
Franklin,  Gallatin,  Greenup,  Hardin, 
Harrison,  Henderson.  Henry,  Hopkins, 
Jefferson,  Kenton,  Lewis,  Mason, 
McLean,  Meade,  Menifse,  Nelson, 
Nicholas,  Ohio,  Oldham,  Owen, 
Pendleton,  Powell,  Scott,  Shelby, 
Spencer,  and  Trimble  for  Hazard 
Mitigation  (already  desigiuted  for 
Individual  Assistance  and  Categories 
A  &  B  under  the  Public  Assistance 
program). 

The  counties  of  Boone,  Grant.  Hancock, 
and  Washington  for  Hazard  Mitigation 
(already  designated  for  Individual 
Assistance). 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 

Douik  H.  Kwiatkowski. 

Deputy  Auociate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  97-7038  Filed  3-19-97;  8:45  am) 
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(FQIA-1ie3-DR] 

Kentucky;  Amendment  to  Notica  of  a 
imor  DIaaatar  DaclaralkM 

AOBICY:  Federal  Emorgency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


f.  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  (FEMA- 
1163-DR),  dated  March  4, 1997,  and 
related  determinations. 
EFFECTIVE  DATE:  March  12, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Fedraal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
March  4, 1997:  The  counties  of 
Anderson,  BuUer,  Crittenden,  Fayette, 
Floyd,  Jessamine,  Larue,  Lawrence, 
Livingston,  Mercer,  McCracken, 
Montgomery,  Morgan,  Pike,  Robertson, 
Rowan,  Union,  Webster,  and  Woodford 
for  Individual  Assistance,  Hazard 
Mitigation  and  Categories  A  and  B 
under  the  Public  Assistance  program. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Denak  H.  KwiatkowtkL 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  97-7039  Filed  3-19-97;  8:45  am) 
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[FEMA-liee-OR] 

Federated  Stataa  Of  Micronaaia; 
Diaastar  and  Related  Dalarmlnatiorw 

AOBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Federated  States  of 
Micronesia  (FEMA-1166-DR),  dated 
March  11, 1997,  and  related 
determinations. 


EFFECTIVE  DATE:  March  11, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Magda  Rmz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  11, 1997,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  etseq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Federated  States  of 
K4icronesia,  resulting  firwn  Typhoon  Fern  on 
December  25-26, 1996,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  Federated  States  of  Micronesia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas.  If 
requested  and  warranted.  Hazard  Mitigation 
may  be  added  at  a  later  date.  Consistent  with 
the  requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
PubUc  FadUty  and  PubUc  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Sally  M.  Ziolkowski  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  OfBcer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Federated  States  of 
Micronesia  to  have  been  affected 
adversely  by  this  declared  major 
disaster:  Yap  Proper  and  UUthi  Atoll  of 
Yap  State  tot  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistanoe  No. 
83.516,  Disaster  Assistance.) 
]amm  L.  Witt. 
Direclor. 

(FR  Doc  97-7041  Filed  3-19-97;  8:45  am] 
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[FEMA-11S4-DR] 

Ohio;  Amandmant  to  Notica  of  a  M^or 
Disaster  Declaration 

AOBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Ohio, 
(FEMA-1164-DR),  dated  March  4, 1997, 
and  related  determinations. 
EFFECTIVE  DATE:  March  12, 1997 
FOR  FURTHER  MFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Ohio, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  4, 1997:  Highland 
County  for  Individual  Assistance,  l*ublic 
Assistance  and  Hazard  Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Dennis  H.  KwiatkowBld, 

Depu  ty  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc  97-7040  Filed  3-19-97;  8:45  am) 
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FEDERAL  lilARrnME  COMMISSION 
Notica  of  Agreement(s)  Hied 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  232-011253-003. 
Title:  Deppe/Lykes  Reciprtjcal  Space 
Charter  and  Coordinated  Sailing 
Agreement 
Parties: 
Lykes  Bros.  Steamship  Co.  Inc. 
("Lykes")  Deppe  Linie  SmbH  k  Co. 
Synopsis:  The  proposed  amendment 
would  delete  Lykes  as  a  party  to  the 
Agreement  and  replace  it  with  Lykes 
Lines  Limited.  It  woidd  also  make 
other  non-substantive  changes  to  the 


Agreement.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  232-011494-002. 

Title:  The  TMM/Contship/Lykes  Space 
Charter  and  Sailing  A^eement. 

Parties; 
Transportadon  Maritima  Mexicana. 

S.A  de  C.V. 
Conship  Containerlines  Limited 
Lykes  Bros,  Steamship  Co.,  Inc 
("Lykes  Bros.") 

Synopsis:  The  proposed  amendment 
would  delete  Lyltes  Bros,  as  a  party  to 
the  Agreement  and  add  Lykes  Lines 
Limited  as  a  member.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No. :  224-201020 

Title:  Jacksonville  Port  Authority/ 
Jaxport  Refrigerated  Services,  Inc. 
Terminal  Agreement 

Parties: 
Jacksonville  Port  Authority  ("Port") 
Jaxport  Refrigerated  Services  Inc. 
("Lessee") 

Synopsis:  The  proposed  Agreement 
permits  the  Port  to  lease  warehouse 
space  in  Building  1  at  the  Talleyrand 
Marine  Terminal  area  to  Lessee  and  to 
charge  wharfage  fees  on  lessee's  cargo, 
subject  to  a  minimimi  annual 
guarantee. 

Agreement  No.:  224-201021 

Title:  DRS/PRPA  Berthing  &  Space 
Tioga  Marine  Terminal  Agreement 
(MA'  NOBLE  GLORY) 

Parties: 
Philadelphia  Regional  Port  Authority 

r'PRPA") 
Delaware  River  Stevedores,  Inc 
("DRS") 

Synopsis:  The  proposed  Agreemmt 
provides  that  PRPA  will  allow  DRS 
certain  berthing  rights  for  the  MA' 
NOBLE  GLORY,  as  well  as  50,000 
square  feet  of  storage  s{>ace.  In 
exchange  for  these  rights  DRS  will 
pay  PRPA  wharfage,  dockage  and 
storage  fees.  The  term  of  the 
Agreement  is  for  sixty  days. 
Dated:  March  11. 1997. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  PoUdng. 

Secretary. 

(FR  Doc.  97-7102  Filed  3-19-97;  8:45  am) 
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Ocaan  Freight  Forwardar  Ucanaa; 
Ravocationa 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  Ucenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718)  and  the  regulations  of  the 
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Commission  pertaining  to  the  licensing 
of  ocean  freight  forwarders,  effective  on 
the  corresponding  revocation  dates 
shown  helow: 

License  Number:  4096. 

Name:  American  Cargo  Forwarding, 
Inc. 

Address:  11020  King  Street,  Suite  350, 
Overland  Park.  KS  66210. 

Date  Revoked:  February  21.  1997. 

Reason:  Failed  to  maintain  a  valid 
surety  hond. 

License  Number:  3109. 

Name:  Denise  Zappola  d/b/a 
Corporate  Relocation  Services. 

Address:  284  McClean  Avenue,  Staten 
Island,  NY  10305. 

Date  Revoked:  August  29.  1996. 

Reason:  Surrendered  license 
voluntarily. 
Bryant  I.  VanBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 
[FR  Doc.  97-7103  Filed  3-19-97;  8:45  am] 
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Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  Bled  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  OfGce  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington.  DC  20573. 

Bottom  Line  Forwarders.  Corp.,  10302 
N.W.  South  River  Dr..  Bay  #19, 
Medley,  FL  33178.  Officers:  Waldy 
Castro.  President.  Tensie  Barry, 
Corporate  Secretary 

Inter  World  Customs  Broker,  Inc., 
Marketing  Bldg.  (Lobby),  ).F.  Kennedy 
Ave.  Km  2.5,  Puerto  Nuevo.  PR  00922. 
Officer  Lawrence  Colon  Castro, 
President 

Dated:  March  17. 1997. 
lowph  C  Polking. 
Secretary. 
[FR  Doc.  97-6998  Filed  3-19-97:  8:45  am) 
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Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  flied  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 


Shipping  Act  of  1984  (46  U.S.C.  app. 

1718  and  46  CFR  510). 
Persons  (mowing  of  any  reason  why 

any  of  the  following  applicants  should 

not  receive  a  license  are  requested  to 

contact  the  Office  of  Freight  Forwarders, 

Federal  Maritime  Commission. 

Washington,  D.C.  20573. 

International  Service.  Inc..  12000 
Beacom  Road.  Sunbury.  OH  43074, 
Officers:  Daniel  G.  Chase,  President. 
Chris  Bartholomew,  Stockholder 

Trico  American  Air  Freight  and 

Forwarding  Co.  Ina,  13734  Shoreline 
Court  East,  Earth  City,  MO  63045, 
Officers:  Richard  L.  Goode,  President, 
Lester  E.  Maull,  Secretary 

Impel  America  packing  and  Appliances 
Corp.,  5461  N.W.  72nd  Avenue, 
Miami.  FL  33166.  Officers:  Hector  V. 
Marulanda.  President,  Maria  L. 
Marulanda,  Secretary 

Dated:  March  17,  1997. 
Joseph  C.  PoUung, 

Secretary. 

[FR  Doc.  97-7104  Filed  3-19-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEIM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  t)ecome  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  14,  1997. 

A.  Federal  Reserve  Bank  of  Cleveland 
(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  First  Financial  Bancorp,  Hamilton, 
Ohio;  to  merge  with  Southeastern 
Indiana  Bancorp,  Vevay,  Indiana,  and 
thereby  indirectly  acquire  Vevay 
Deposit  Bank,  Vevay,  Indiana. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Mercantile  National  Bank,  Longwood, 
Florida. 

C.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1.  CH  and  fD  Byrum.  LLC, 
Indianapolis,  Indiana;  to  become  a  bank 
holding  company  by  acquiring  52.4 
percent  of  the  voting  shares  of  American 
State  Bank,  Lawrenceburg.  Indiana,  and 
thereby  indirectly  acquire  American 
State  Corporation,  Lawrenceburg, 
Indiana. 

D.  Federal  Reserve  Bank  of  • 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

J.  Hiawatha  Bancshares,  Inc.,  Hager 
City,  Wisconsin;  to  merge  with 
Glenwood  Bancshares.  Inc.,  Glenwood 
City,  Wisconsin,  and  thereby  indirectly 
acquire  First  National  Bank  of 
Glenwood  City,  Glenwood  City, 
Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  14.  1997. 
lennifier ).  lohnson,- 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-6988  Filed  3-19-97;  8:45  am) 
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Sunshine  Act  ItoeUfig 

AGENCY  HOUNNG  THE  MEETMQ: 

Committee  on  Employee  Benefits  of  the 

Federal  Reserve  System.' 

TIME  AND  date:  2:30  p.m.,  Tuesday, 

March  25. 1997. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2lst  Streets, 

N.W..  Washington,  D.C.  20551. 


'  The  Committee  on  Employee  Benefits  considers 
matters  relating  to  the  Retirement.  Thrift.  Long- 
Term  Disability  Income,  and  Insurance  Plans  for 
Employees  of  the  Federal  Reserve  System. 


STATUS:  Closed. 

MATTERS  TO  BE  CONStOEREO: 

1.  Proposals  relating  to  Fedmal 
Reserve  System  benefits. 

2.  Proposed  minutes  of  the  Committee 
on  Employee  Benefits  meetings. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  March  18, 1997. 
WilUam  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  97-7189  Filed  3-18-97;  11:35  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Unhfersal  Newtiom  Hearing  Ad  Hoc 
Group;  Teleconference  Meetings 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  annoiuices  the 
following  meetings. 

Name:  Teleconference  meetings  of  the  Ad 
Hoc  Croup  for  Universal  Newborn  Hearing 
Screening  (UNHS). 

Times  and  Dates:  2  p.m.-3  p.m..  April  1, 
1997;  2  p.m.-3  p.m..  May  6, 1997;  2  p.m.- 
3  p.m.,  June  3, 1997;  2  p.m.-3  p.m.,  July  1. 
1997;  2  p.m.-3  p.m..  August  5, 1997;  2  p.m.- 
3  p.m..  September  2, 1997. 

Place:  National  Center  for  Environmental 
Health,  Division  of  Birth  Defects  and 
Developmental  Disabilities  (DBDDD),  Room 
2103A,  Building  101,  4770  Bufbrd  Highway, 
NE,  Atlanta.  Ceorgia  30341.  Telephone  770/ 
488-7400. 

Status:  Open  for  participation  by  anyone 
with  an  interest  in  UNHS.  All  participants  in 
the  monthly  conference  calls  are,  by 
definition,  members  of  the  Ad  Hoc  Group  for 
Universal  Newborn  Hearing  Screening. 
Persons  wishing  to  participate  must  E-mail  or 
fax  their  request  1  week  prior  to  the 
scheduled  teleconference  date.  The  e-mail 
address  is  unhsScdcgov;  the  fax  number  is 
770/48»-7361.  PaiticipanU  will  be  notified 
of  the  toll-free  teleconference  phone  numbw 
and  a  caller  code.  Each  fiaiticipant  will  have 
the  responsibility  to  call  in  to  connect  to  the 
conference  call.  The  conference  bridge 
number  is  limited  to  238  callers. 

PiuTwse:  This  meeting  will  provide  a 
forum  for  persons  associated  with  UNHS 
programs  to  report  and  review  relevant 
activities.  Each  conference  call  will  be   ' 
cmnpriaed  of  a  series  of  scheduled 
preaentadons.  Each  presentation  will  be 
followed  by  a  brief  question  and  answer 
period.  The  agenda  for  the  conference  call 
will  be  detennined  by  the  Division  of  Birth 
Defects  and  Developmental  Disabilities  in 


collaboration  with  the  Office  of  Disability 
and  Health,  NCEH,  (pending  approval);  in 
consultation  with  the  National  Institute  on 
Deafiiess  and  Communicative  Disorders, 
National  InsUtutes  of  Health;  the  Bureau  of 
Maternal  and  Child  Health,  Health  Resources 
and  Services  Administration;  Office  of 
Sf>ecial  Education  and  Rehabilitative 
Services,  Department  of  Education;  and 
others  interested  in  newborn  hearing 
screening. 

Suggestions  and  feedback  are  invited  by 
conference  call  plaimers.  Participants 
requesting  to  be  on  the  agenda  or  wishing  to 
make  written  comments  can  send  their 
requests  or  comments  to  the  E-mail  address 
or  fax  number  noted  above. 

Matters  Discussed:  Topics  to  be  discussed 
during  the  meetings  include  progress  on 
State  and  National  activities  to  implement 
UNHS;  progress  on  establishing  State  and 
National  data  systems  on  UNHS;  and 
guidelines  for  establishing  screening, 
diagnosis,  and  intervention  protocols. 

For  further  information  contact:  June 
Holstr\im,  DBDDD,  NCEH,  CDC.  4770  Buford 
Highway.  NE.  M/S  F-15.  AtlanU,  Georgia 
30341.  telephone  770/488-7401.  fox  770/ 
488-7361. 

Dated:  March  14. 1997. 
Carolyn  J.  Russell, 

Director,  Management  Analyus  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  97-7016  Filed  3-1&-97;  8:45  am] 
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Food  and  Drug  AdministrBtlon 
[Docket  No.  96E-0442] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  CEREBYX® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regtilatory  review  period  for 
CEREBYX®  and  is  publishing  this 
notice  of  that  determination  as  reqtiired 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  htunan  drug  product 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  niRTHBI  MFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  AfCairs 
(HFY-20),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 


SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amoimt  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  marlcet  the  drug  product 
Although  only  a  portion  of  a  r^ulatory 
review  period  may  count  toward  the 
actual  amoimt  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approved  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recentiy  approved  for  marketing 
the  human  drug  product  CEREBYX® 
(fosphenytoin  sodium).  CEREBYX®  is 
indicated  for  short-term  parenteral 
administration  when  other  means  of 
phenytoin  administration  are 
unavailable,  inappropriate,  or  deemed 
less  advantageous.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  CEREBYX®  (U.S.  Patent 
No.  4.260.769)  from  Warner-Lambert  Co. 
and  the  Patent  and  Trademaik  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
January  21, 1997,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  tmdeigone  a 
regulatory  review  period  and  that  the 
approval  of  CEREBYX®  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  ShorUy  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
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CEREBYX®  is  3,748  days.  Of  this  time, 
3,218  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  530  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  May  4, 1986.  FDA  has 
verified  the  applicant's  claim  that  the 
date  that  the  investigational  new  drug 
application  became  effective  was  on 
May  4, 1986. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  Febniary  23, 1995.  The 
applicant  claims  July  14,  1994,  as  the 
date  the  new  drug  application  (NDA)  for 
CEREBYX®  (NfDA  20-450)  was  initially 
submitted.  However,  FDA  records 
indicate  that  NDA  20-^50,  received  by 
the  agency  on  July  15, 1994,  was 
incomplete.  FDA  refused  this 
application  and  notified  the  applicant  of 
this  fact  by  letter  dated  September  12, 
1994.  The  completed  NDA  was  then 
received  on  February  23, 1995,  which  is 
considered  to  be  the  NDA  initially 
submitted  date. 

3.  The  date  the  application  wvs 
approved:  August  5, 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20—450  was  approved  on  August  5, 
1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calciUations 
of  the  actual  period  for  patent  extension, 
hi  its  application  for  patent  extension, 
this  applicant  seeks  1,826  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  May  20,  1997,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  September  22, 1997.  for  a 
determination  regarding  whether  the 
appUcant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857. 
part  1. 98th  Cong..  2d  sess..  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 


docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  March  12, 1997. 
Staart  L.  Ntghtingalw, 
Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  97-6976  FUed  3-19-97;  8:45  am] 
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[Doctot  No.  96E-0440] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  HYCAMniTM 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
HYCAMTINTM  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  MFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  ACEairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPtaetTARY  MFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 


efiiactive  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  imtil  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  HYCAMTINtm 
(topotecan  hydrochloride). 
HYCAMTDsFm  is  indicated  for  the 
treatment  of  patients  with  metastatic 
carcinoma  of  the  ovary  after  failure  of 
initial  or  subsequent  chemotherapy. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  pmtent 
term  restoration  application  for 
HYCAMTEMtm  (U.S.  Patent  No. 
5,004,758)  hom  SmithKline  Beecham 
Corp.  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
January  13, 1997,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
buman  drug  product  had  tmdergone  a 
regulatory  review  period  and  that  the 
approval  of  HYCAMTIN™  represented 
the  first  permitted  commercial 
marketing  or  use  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
HYCAMTIN™  is  2,644  days.  Of  this 
time,  2,485  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  159  days  occurred  during 
the  approval  phase.  'These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  March  4, 1989.  The 
applicant  claims  January  30, 1989,  as 
the  date  the  investigational  new  drug 
application  (IND)  for  HYCAMTINTM 
(D4D  32.693)  became  effective.  However, 
FDA  records  indicate  that  IND  32.693 
was  received  at  FDA  on  February  2, 
1989,  and  became  effiective  30  days  later 
on  March  4, 1989. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 


505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  December  22, 1995.  The 
applicant  claims  December  21,  1995,  as 
the  date  the  new  drug  application 
(NDA)  for  HYCAMTIN™  (NDA  20-671) 
was  initially  submitted.  However.  FDA 
records  indicate  that  NDA  20-671  was 
submitted  on  December  22, 1995. 

3.  The  date  the  application  was 
approved:  May  28. 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-671  was  approved  on  May  28, 1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  mflYimiim 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  572  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  May  20, 1997,  submit  to  die 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA.  on 
or  before  September  22, 1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regiUatoiy  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  March  12, 1997. 
Stwat  L.  Niglrtiagalu, 

Associate  Commissioner  for  Health  Affairs. 
(PR  Doc.  97-6977  Filed  3-19-97;  8:45  am] 
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Hsattti  Care  Financing  Administration 
[HCFA  1728  and  HCFA  MMq 

Agency  Infomiation  Collection 
Activltias:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 


(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currentiy 
approved  collection;  Title  of 
Information  Collection:  Home  Health 
Agency  Cost  Report;  Form  No.:  HCFA- 
1728;  Use:  The  HCFA  1728  is  the  form 
used  by  Home  Health  Agencies  to  report 
their  health  care  costs  to  determine  the 
amount  reimbursable  for  services 
furnished  to  Medicare  beneficiaries. 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for  profit.  Not  for 
profit  institutions,  and  State,  Local  or 
Tribal  Gov.;  Number  of  Respondents: 
8,950;  Total  Armual  Hours:  1.575.200. 

2.  Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Information  on 
Provider  Refund*— HCFA  9049,  42  CFR 
489.40-41;  Form  No.:  HCFA-9049;  Use: 
When  a  Medicare  claim  is  denied  and 
then  paid  as  a  result  of  a 
reconsideration,  there  is  a  possibility 
that  the  provider  has  already  been  paid 
by  the  beneficiary.  These  questions  on 
provider  refunds  will  be  used  on 
intermediary  forms  to  verify  that  the 
provider  has  refunded  the  beneficiary's 
money.  Frequency:  On  occasion; 
Affected  Public:  Business  or  other  for 
profit;  Number  of  Respondents:  4,236; 
Total  Armual  Hours:  1,059. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hc&.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms,  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork9hc£a.gov.  or  call 
the  Reports  Qearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be- mailed 
within  60  days  of  this  notice  directiy  to 
the  HCFA  Paperwork  Clearance  Officer 


designated  at  the  following  address: 
HCFA,  OfBce  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  Louis  Blank, 
Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  March  13, 1997. 
Edwin  J.  GUtal, 

Director,  Management  Analysis  and  Plarmiag 
Staff,  Office  of  Financial  and  Human 
Resources. 

[FR  Doc.  97-7085  Filed  3-19-97;  8:45  am] 
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PutMc  Health  Servtca 

Centers  for  Disease  Control  and 
Piavantion;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Fiuictions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recentiy  at  61  FR  49785-49787. 
dated  September  23, 1996)  is  amended 
to  retiUe  the  Office  of  Health 
Communication  (OHC),  National  Center 
for  Injury  Prevention  and  Control 
(NCIPC),  to  the  Office  of 
Communication  Resources,  and  revise 
the  functional  statement. 

Delete  the  titie  and  functional 
statement  for  the  Office  of  Health 
Communication  (C^14)  and  insert  the 
following: 

Office  of  Communication  Resources 
(EC14).  (1)  Plans,  develops,  coordinates, 
and  evaluates  NCIPC's,  publications, 
graphics,  and  technical  information 
activities  for  intentional  injury, 
luiintentional  injury,  and  acute  care  and 
rehabilitation;  (2)  diisseminates  injury 
control  information  to  public  and 
professional  audiences;  (3)  in 
conjunction  with  the  CDC  Office  of 
Pubhc  Afiiairs,  interacts  with  the  news 
media  to  ensure  that  injury  topics  are 
covered  accurately  and  remain  high  on 
the  public  agenda;  (4)  provides  expert 
consultation  on  the  e^ctive  use  and 
design  of  graphic  materials  fat 
presentations,  publications,  and 
exhibits;  (5)  designs  and  produces 
professional  quality  graphic  materials 
for  use  in  NCn*C  presentations  and 
publications  and  designs  and 
electronically  typesets  publications;  (6) 
develops,  maintains,  and  manages  a 
graphics  information  retrieval  system 
that  allows  ready  access  to  sUdes  and 
graphic  presentations  on  injury  topics; 
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(7)  provides  expert  consultation  on  the 
development  and  production  of 
publications;  (8)  manages  the  clearance, 
editing,  and  production  of  NQPC 
publications;  (9)  manages  NCIPC's 
technical  information  resources, 
including  developing  and  maintaining 
injury-related  databases  and  a  library  of 
information  on  injury-related  topics; 
(10)  coordinates  the  Center's 
information  sharing  activities,  including 
involvement  on  INTERNET;  (11)  serves 
as  NOPC  liaison  with  the  CDC  Office  of 
Pubhc  Affairs,  the  CDC  Office  of  Health 
Communication,  and  other  Centers. 
Institute,  and  Offices  on  matters  related 
to  graphics,  pubUcations,  and  technical 
information  resources;  (12)  in  carrying 
out  these  functions,  collaborates  with 
other  PHS  agencies.  Federal  and  State 
departments  and  agencies,  and  private 
organizations,  as  appropriate. 

Dated:  March  7. 1997. 
David  Satcfaor. 
Diiector 
(FR  Doc  97-«999  Filed  3-19-47;  8:45  am] 


Substance  Abuse  and  Mental  HaaHh 
ServicM  Administration  (SAMHSA) 

CancellatkMi  of  Receipt  Date  for 
SAMHSA  Conference  Grant 
Applications 

AGENCY:  Center  for  Substance  Abuse 
Prevention  and  Center  for  Substance 
Abuse  Treatment,  SAMHSA. 
action:  Cancellation  of  May  10. 1997 
apphcation  receipt  date. 

StJMMARY:  SAMHSA's  Center  for 
Substance  Abuse  Prevention  (CSAP) 
and  Center  for  Substance  Abuse 
Treatment  (CSAT)  are  canceUng  the 
May  10,  1997,  receipt  date  for 
appUcations  for  the  following  grant 
programs: 
CSAP's  Knowledge  Dissemination 

Conference  Grants  (CFDA  No.  93.174) 
CSATs  Substance  Abuse  Treatment 

Conference  Grants  (CFDA  No.  93.218) 

To  be  placed  on  a  mailing  list  for  an 
apphcation  kit  and  ciirrent 
programmatic  guidelines,  potential 
apphcants  should  contact:  National 
Clearinghouse  for  Alcohol  and  Drug 
hiformation  (NCADI),  P.O.  Box  2345. 
Rockville.  Maryland  20847-2345.  Tele: 
1-800-729-6686;  TDD:  1-800-487- 
4889,  Web  Address:  www.health.org 

For  information  regarding  future 
receipt  dates  or  for  programmatic 
assistance,  potential  appUcants  should 
contact  the  following  individuals: 
CSAP:  Ms.  Luisa  del  Carmen  Pollard, 

Division  of  Community  Education, 


CSAP.  Rockwall  II  Building,  Suite 
800.  5600  Fishers  Lane.  Rockville, 
Maryland  20857.  Tele:  (301)  443- 
8824. 

CSAT:  Mr.  George  Kanuck,  Office  of 
Evaluation,  Statistical  Analysis  and 
Synthesis.  CSAT,  Rockwall  11 
Building,  Suite  840,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 
Tele:  (301)  443-7730 

Dated:  March  14, 1997. 
Richard  Kopanda, 
Execu  tive  Officer,  SAMHSA . 
(FR  Doc  97-6958  Filed  3-19-97;  8:45  am] 

MLUNQ  COOC  41«Z-I»-P 


DEPARTMENT  OF  THE  INTERIOR 

U.S.  Geological  Survey 

National  Cooperative  Geologic 
Mapping  Program  (NCGMP)  Advisory 
Cornmittee 

agency:  U.S.  Geological  Survey. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Public  Law  102- 
285.  the  NCGMP  Advisory  Committee 
will  meet  in  room  7000A  of  the  Main 
Interior  Building.  1849  C  Street.  NW., 
Washington,  DC.  The  Advisory 
Committee,  composed  of  scientists  from 
Federal  agencies.  State  agencies, 
academic  institutions,  and  private 
com{>anies,  will  advise  the  Director  on 
planning  and  implementation  of  the 
geologic  mapping  program. 

Topics  to  be  reviewed  and  discussed 
by  the  Advisory  Committee  include  the 
five  year  draft  plan  for  the  National 
Cooperative  Geologic  Mapping  Program; 
the  scientific  progress  of  the  Program; 
progress  of  the  Federal,  State,  and 
educational  geologic  mapping  activities 
toward  fulfilling  the  purposes  of  the 
National  Geologic  Mapping  Act  of  1992: 
and  other  topics. 

DATES:  April  3, 1997.  commencing  at 
9:00  a.m.  and  adjourning  by  5:00  p.m. 

FOR  FURTHER  INFORMATKM  CONTACT:  Dr. 
John  S.  Pallister,  U.S.  Geological 
Survey,  908  National  Center,  Reston. 
Virginia  20192  (703)  648-6960. 

SUPPLEMENTARY  MFORMATION:  Meetings 
of  the  National  Cooperative  Geologic 
Mapping  Program  Advisory  Committee 
are  open  to  the  pubUc. 

Dated:  March  14, 1997. 
P.  Patrick  Laahy, 

Chief  Geologist.  U.S.  Geological  Survey. 
(FR  Doc.  97-7087  Filed  3-19-97;  8:45  am] 

iHiJNQ  COOC  431«-*t-M 


United  Stataa  Geological  Survey 

Advisory  Committae  on  Watsr 
Information  (ACWI) 

agency:  United  States  Geological 
Survey.  Interior. 

ACTION:  Notice  of  an  open  meeting  of  the 
Advisory  Committee  on  Water 
Information  (ACWI). 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  the  ACWI.  This  first  meeting 
of  the  ACWI  is  to  discuss  broad  poUcy- 
related  topics  and  to  outline  plans  for 
futiu«  meetings.  The  proposed  agenda 
will  include:  (1)  The  estabUshment  of 
the  National  Water  quaUty  Monitoring 
Council  and  (2)  a  series  of  discussions 
concerning  various  U.S.  Government 
pohcies  and  programs  related  to  the 
development  and  dissemination  of 
water  information. 

The  ACWI  has  been  estabhshed  imder 
the  authority  of  the  Office  of 
Management  and  Budget  Memorandum 
92-01  and  the  Federal  Advisory 
Committee  Act.  The  piupose  of  the 
ACWI  is  to  provide  a  forum  for  water- 
information  users  and  professionals  to 
advise  the  Federal  Government  of 
activities  and  plans  which  may  improve 
the  effectiveness  of  meeting  the  Nation's 
water  information  needs.  More  than  30 
organizations  have  been  invited  by  the 
Secretary  of  the  Interior  to  name 
representatives  to  the  ACWI.  These 
include  Federal  departments.  State, 
local,  and  tribal  government 
organizations,  industry,  academia, 
agriculture,  environmental 
organizations,  professional  societies, 
and  volunteer  groups. 

DATES:  The  formal  meeting  will  convene 
at  9:00  a.m.,  on  May  7, 1997.  and  will 
adjourn  at  3:30  p.m.  An  exhibit/poster 
session  will  follow  until  5:00  p.m. 
ADDRESSES:  U.S.  Geological  Survey 
Auditorium.  12201  Sunrise  Valley 
Drive,  Reston,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ethan  T.  Smith  (Executive 
Secretary),  Acting  Chief,  Office  of  Water 
Data  Coordination,  U.S.  Geological 
Survey,  12201  Sunrise  Valley  Drive.  417 
National  Center.  Reston.  VA  20192. 
Telephone:  703-648-5022;  Fax:  703- 
648-5295. 

SUPPLEMENTARY  MFORMATION:  This 
meeting  is  open  to  the  pubUc.  A  half 
hour  will  be  set  aside  for  pubhc 
comments.  Persons  wishing  to  make  a 
brief  presentation  (up  to  5  minutes)  are 
asked  to  provide  a  written  request  with 
a  description  of  the  general  subject  to 
Dr.  Smith  at  the  above  address  no  later 
than  noon.  April  14. 1997.  It  is 
requested  that  40  copies  of  a  written 


statement  be  submitted  at  the  time  of 
the  meeting  for  distribution  to  members 
of  the  ACWI  and  placement  in  the 
official  file.  Any  member  of  the  public 
may  submit  written  information  and  (or) 
comments  to  Dr.  Smith  for  distribution 
at  the  ACWL 

Dated:  February  28, 1997. 
Lewis  V.  Wade. 

Assistant  Chief  Hydrologist  for  Water 
Information,  U.S.  Geological  Survey. 
[FR  Doc.  97-7078  Filed  3-19-97;  8:45  am] 

aajJNQ  OOOE  4310-31-II 


Bureau  of  Land  Management 
[AK-062-141(MX>;  AA-8482-^] 

Notice  for  Publication:  Alaska  Native 
Claima  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  luider  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601. 1613(a),  and  Sec.  1427(e)  of 
the  Alaska  National  Interest  Lands 
Conservation  Act  of  December  2, 1980. 
Pub  L.  96-487.  94  Stat.  2371.  2525. 
2526,  will  be  issued  to  Ayakulik,  Inc.. 
for  approximately  147  acres.  The  lands 
involved  are  in  the  vicinity  of  Ayakulik, 
Alaska. 

U.S.  Survey  No.  4655.  Alaaka. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Kodiak  Daily 
Mirror.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  April  21. 1997  to  fiie  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
OrisSitiMHi. 

ANCSA  Team.  Land  Law  Exandner.  Branch 
of  962  Adjudication. 

[FR  Doc  97-6997  Filed  3-19-97;  8:45  am] 

BHjUNQCOOC  4310-JA-P 


[IIT-060-1020-00] 

Notice  Seeking  Nominations  fbr 
Rasource  Advisory  Council 

AGBICY:  Notice. 

ACnON:  The  Lewistown  District  BLM 
Office  is  soliciting  pubUc  nominations 
for  one  position  in  Category  3  of  its 
Resource  Advisory  Council  (RAC). 
Public  nominations  will  be  accepted 
and  considered  for  30  days  beginning  on 
the  publication  date  of  this  notice. 

Category  3  is  for  persons  who:  hold 
state,  county  or  local  elected  office;  are 
employed  by  a  state  agency  responsible 
for  management  of  natural  resources, 
land  and  water,  represent  Indian  tribes 
within  or  adjacent  to  the  area  for  which 
the  council  is  organized;  are  employed 
as  academicians  in  natural  resource 
management  or  the  natural  sciences;  or 
represent  the  public-at-large. 

Individuals  may  nominate  themselves 
or  others.  Nominees  must  reside  in  the 
state  in  which  the  council  has 
jurisdiction.  Nominees  will  be  evaluated 
baaed  on  their  education,  training  and 
experience  of  the  issues  and  knowledge 
of  the  geographical  area  of  the  council. 
Nominees  should  have  demonstrated  a 
conunitment  to  collaborative  resource 

decision  malHng 

Each  nomination  package  must 
include  a  brief  background  information 
nomination  form,  provided  uimn 
request  from  any  BLM  office  in  the 
Lewistown  District,  and  a  letter(s)  of 
nomination  detailing  the  nominee's 
qualifications  for  saving  on  the  council. 

Nominations  to  this  RAC  should  be 
sent  to:  David  L.  Man,  Lewistown 
District  Manager.  P.O.  Box  1160.  Airport 
Road,  Lewistown,  MT  59457.  The 
nomination  period  will  also  be 
announced  through  press  releases 
issued  by  the  Lewistown  District  BLM 
Office. 

The  Secretary  of  the  Interior  makes 
the  appointments  to  this  council.  The 
individual  selected  will  serve  a  term 
that  expires  September  19,  1999. 

Members  of  the  Lewistown  RAC 
advice  the  I^trict  Manager  concerning 
resource  planning  and  other  issues 
related  to  management  of  lands 
administered  by  BLM.  As  required  by 
the  Federal  Advisory  Committee  Act. 
RAC  membership  must  be  balanced  and 
representative  of  the  various  interests 
concerned  with  the  management  of 
pubhc  lands. 

DATES:  All  nominations  must  be 
received  by  the  Lewistown  District 
Office  on  or  before  April  14. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
District  Manager,  Lewistown  District 
Office,  Biueau  of  Land  Management, 


P.O.  Box  1 160,  Airport  Road, 
Lewistown,  MT  59457. 

Dated:  March  5. 1997. 
David  L.  Mart, 
District  Manager. 

[FR  Doc  97-7077  Filed  3-19-97;  8:45  am] 
aaxMQ  CODE  4sie-a4-M 

[CA-06a-07-1990-00| 

Notica  Of  Public  MaaUngs 

StiMMARY:  Notice  is  hereby  given,  in 
accordance  with  PubUc  Laws  92-463 
and  94-579,  that  the  National  Park 
Service,  Bureau  of  Land  Management, 
and  U.S.  Fish  and  Wildlife  Service  have 
scheduled  a  series  of  workshops  to 
update  the  pubUc  on  the  status  of  the 
Northern  and  Eastern  Mojave  planning 
effort  and  gather  comments  on  the 
framework  of  alternatives  that  will  be 
addressed  in  the  plan.  The  workshops 
are  scheduled  at  the  following  locations: 
Monday,  April  14,  7-10  p.m.,  Qty 
Council  Chambers.  1111  Baily 
Avenue,  Needles,  CA 
Tuesday,  April  15,  7-lQ  p.m.,  raKhpian 
Field,  850  N.  Las  Vegas  Blvd.,  Room 
107,  Las  Vegas,  NV 
Wednesday,  April  16,  7-10  p.m.,  Visitor 
Colter  Auditoriimi,  Furnace  Creek, 
Death  Valley  National  Park 
Thursday,  April  17.  7-10  p.m..  Eastern 
Sierra  Fairgrounds,  Sierra  Street  & 
Fair  Drive,  Bishop.  CA 
Friday,  April  18,  7-10  p.m.,  Boulder 
Creek  RV  Park,  Highway  395  (5  miles 
south  of  Lone  Pine),  Lone  Pine.  CA 
Satiirday.  April  19,  1-4  p.m..  IDana  I^rk 
Bldg.,  850  South  Barstow  Road. 
Barstow.  CA 
Monday,  April  21,  7-10  pan.,  HoUday 
Inn — Magnolia  Room,  303  East 
Cordova,  Pasadena.  CA 
Tuesday.  April  22.  7-10  p.m.,  Ramada 
Inn — Lakes  Room,  2000  Ostrems  Way, 
San  Bernardino,  CA 
Wednesday,  April  23,  7-10  p.m..  Bakw 
Community  Center.  Baker  Blvd.. 
Baker.  CA 
Thursday,  April  24,  7-10  p.m..  City 
Council  Chambers,  100  Cahfiomia 
Ave.,  Ridgecrest.  CA 
The  conceptual  planning  alternatives 
will  outline  a  range  of  three  possible 
alternatives,  plus  the  no-action 
alternative,  llie  interagency  team  is 
seeking  input  from  the  pubUc  on  the 
array  of  alternatives  and  the  details  that 
will  be  addressed  in  the  planning  effort. 

The  7.7  miUion  acre  planning  area 
encompasses  Death  Valley  National 
Park,  the  Mojave  National  Preserve,  and 
BLM-managed  pubUc  lands  in  parts  of 
Inyo  and  San  Bernardino  counties.  The 
interagency  planning  effort  will  guide 
the  protection.  pubUc  use  and 
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development  of  the  public  lands  within 
the  planning  area,  and  identify  common 
management  objectives,  such  as  for 
wilderness  areas,  and  reduce  confusion 
for  the  pxiblic  who  use  and  recreate  in 
these  areas  for  the  three  agencies. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Contact  Dennis  Schramm  at  the  Mojave 
National  Preserve,  222  East  Main  Street, 
Suite  202,  Barstow,  CA  92311  or  call 
(619)  255-884  or  contact  BLM  public 
affairs  in  Riverside  at  (909)  697-5215. 
hifbrmation  about  the  Northern  and 
Eastern  Mojave  planning  effort  also  is 
available  at  http://www.ca.blm.gov/ 
mojave/homepage.htm. 

Datod:  N4uch  14. 1997. 
JoSimpHMi, 

A$gt  DiMtrict  h4anoger,  Bxtemal  Affain. 
(FR  Doc.  97-7079  FUed  3-19-97;  8:45  am] 

;4S1«-ei-ll 


PHT-OTO  96  0(B 


I  Advisory  Council  MeetinQ, 
Butle,  Montens 

AOBCY:  Butte  District  OfBce,  Bureau  of 
Land  Management,  DOI. 

ACTION:  Notice  of  Butte  District  Resource 
Advisoiy  Council  Meeting,  Butte, 


SUMMARY:  An  Emergency  meeting  of  the 
Council  has  been  scheduled  for  9:00 
AM,  on  April  9, 1997,  to  make  a 
decision  regarding  the  wording  of  the 
Standards  and  Guidelines.  The  meeting 
will  be  held  in  the  conference  room  of 
the  District  Office,  106  North  Paricmont 
The  meeting  is  open  to  the  public  and 
written  comments  may  be  given  to  the 
Council.  Oral  comments  may  be 
presented  to  the  Council  at  11:00  AM. 
The  time  allotted  for  oral  comment  may 
be  limited,  depending  on  the  number  of 
persons  wishing  to  be  heard. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meeting:  or  need  special  assistance, 
such  as  sign  language  or  other 
reasonable  accommodations,  should 
contact  the  Butte  District,  106  North 
Parkmont  (PO  Box  3388),  Butte, 
Montana  59702-3388,  telephone  406- 
494-5059. 

FOR  FURTNBI  ironMATION  CONTACT:  Jim 
Owings  at  the  above  address  or 
telephone  number. 

Dated:  March  12, 1997. 
JaM>R.O«riagi, 
ZXstrict  Manqgar. 

[FR  Doc  97-6978  Filed  3-19-97;  8:45  am] 
MUNO  CPW  4Sie-0H-^ 


[CA-430-1010-OOI 

Notice  of  ReaouTM  Advleory  CouncH 

»^ — ^» — 
Meenng 

AQBICV:  Bureau  of  Land  Management, 

hiterior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Bureau  of  Land 
Management's  Ukiah  Resource  Advisory 
Council  will  hold  a  business  meeting 
and  field  tour  Thiusday  and  Friday, 
April  17  and  18, 1997.  The  April  17 
meeting  begins  at  10  a.m.  in  the 
conference  room  of  the  El  Grande  Best 
Weeton  Motel,  15135  Lakeshore  Drive, 
Clear  Lake,  CA.  Items  on  the  agenda 
include  a  discussion  on  recreation  use 
fees,  discussion  of  the  Yahi-Ishi 
National  Conservation  Area  proposal,  an 
update  on  the  Headwaters  land 
exchange  proposal,  status  report  on  the 
California  BLM  draft  Environmental 
Impact  Statement  on  Standards  for 
Hralthy  Rangelands  and  Guidelines  for 
Livestock  Grazing,  and  status  reports 
from  the  managers  of  the  BLM's  Areata, 
Qear  Lake  and  Redding  Resource  Areas. 

Time  will  be  set  aside  for  public 
comments.  Depending  on  the  number  of 
persons  wishing  to  speak,  a  time  limit 
could  be  established. 

On  Friday,  April  18,  the  council  will 
depart  at  8  a.m.  for  a  field  tour  of  the 
Homestake  Mine  and  other  areas  in  the 
BLM's  Clear  Lake  Resource  Area.  The 
tour  is  open  to  members  of  the  public, 
but  they  must  provide  their  own 
transportation. 

SUPPLBBfTARY  MFORMAT10N:  Summary 
minutes  of  the  meeting  will  be  available 
30  days  after  the  meeting  at  the  BLM's 
Areata  Resource  Area  Office,  1695 
Heindon  Rd.,  Areata,  CA  95521. 
FOR  MORE  MFORMATKM:  Contact  Public 
Affairs  Officer  Jeff  Fontana,  (916)  257- 
5381. 

Lyada  J.  EoMk. 
Areata  Reaource  Area  Manager. 
(FR  Doc  97-7004  Filed  3-19-97;  8:45  am] 
■axMO  cooc  ott  M>  r 


(WY-021-41-6700:  WYW13284q 

Nouce  or  rropoeea  neinsiaieiiieni  or 
Tenninated  Olf  and  Gas 


Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (bHl),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW132848  for  lands  in  Big  Horn 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of  . 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 


rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16  %  percent, 
respectively. 

"The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Fedoal  Ragiatar  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW132848  efiisctive  September 
1, 1996,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rent&l  and  royalty  rates  cited 
above. 

PaovU  J.  Lmria, 
Chief,  LBoaable  Minerals  Section. 
[FR  Doc.  97-7115  Filed  3-19-97;  8:45  am] 
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[AK-06(M)7-14S0-01;  AA-77«7Z| 


Of  Public  Land;  Tonaina  Lake, 


AK 


AQENCY:  Biueau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  This  notice  of  realty  action 
involves  a  proposal  for  a  5  year 
renewable  conunercial  least  to  Paul 
Holland,  Alaska  River  Guides.  The  lease 
is  intended  to  resolve  an  unintentional 
occupancy  trespass  involving 
commercial  recreational  facilities 
related  to  guiding  and  outfitting 
activities  on  public. 
DATES:  Comments  and  an  application 
must  be  received  by  May  5,  1997. 
ADDRESSES:  Comments  and  an 
application  must  be  submitted  to  the 
Glennallen  District  Management  Team, 
P.O.  Box  147,  Glennallen,  Alaska 
99588-0147. 

FOR  FURTHER  MFORMATWN  CONTACT: 
David  Mushovic  (907)  822-3217. 

SUPPLBfENTARY  MFORMATKM:  The  2  acre 
site  examined  and  found  suitable  for 
leasing  under  the  provisions  of  section 
302  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  and  43  CFR 
2920,  is  described  as  within: 

Sec.  11,  T.  5  S.,  R.  2  W.,  Copper  River 
Meridiaa 

An  application  will  only  be  accepted 
from  Paul  Holland,  who  owns  Alaskan 
River  Guides  and  all  existing 
improvements.  The  comments  and 
application  must  include  a  reference  to 
this  notice.  Fair  market  rental  as 
determined  by  appraisal  will  be 
collected  for  the  use  of  these  lands,  and 
reasonable  administrative  and 


monitoring  costs  for  processing  the 
lease.  A  final  determination  will  be 
made  after  completion  of  an 
environmental  assessment 

Datwl:  Mardi  12. 1997. 
David  Mwiiovlc 

Realty  Specialiat. 

[FR  Doc  97-7000  FUed  3-19-97;  8:45  am] 
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Nottca  of  HIing  of  Plat  of  Survey; 
Mlnneaota,  Stayed 

On  Friday,  January  31, 1997  there  was 
published  in  the  Federal  Begiatwr, 
Volume  62,  Niunber  21,  on  pages  4788- 
4789  a  notice  entitied  "Notice  of  Filing 
of  Plat  of  Survey;  Minnesota".  In  said 
notice  was  a  plat  depicting  the 
dependent  resurvey  of  portions  of  the 
west  and  north  boundaries,  a  portion  of 
the  subdivisional  lines,  and  the 
subdivision  of  sections  6,  7,  8,  9, 16  and 
33,  Township  145  North,  Range  38 
West,  Fifth  Principal  Meridian, 
Minnesota,  accepted  January  23, 1997. 

The  official  filing  of  the  plat  is  hereby 
stayed,  pending  consideration  of  all 
protests. 

Dated:  March  10, 1997. 
SteplwnG.  Koprli, 

Chief  Cadastral  Surveyor. 

[FR  Doc.  97-7081  Filed  3-19-97;  8:45  am] 

aajJNQ  COOE  4»10-(U-M 


[OR-0S8-143(Mh;  OP7-0116;  OR-S041,  el 
•»■] 

Propoeed  Continuation  of 
Withdrawala;  Oregon;  Correction 

AQBICY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction. 

SUMMARY:  In  notice  department  95- 
27732  appearing  on  page  5661 1  in  the 
issue  of  lliursday,  November  9. 1995. 
make  the  following  correction: 

On  page  56611,  paragraph  5  which 
reads  "OR-9041,  Executive  Ckder  dated 
April  17, 1926,  Public  Water  Reserve 
No.  187",  is  hereby  corrected  to  read 
"OR-9041.  Executive  Order  dated  April 
17. 1926,  Public  Water  Resove  No. 
107". 

Dated:  March  5, 1997. 
Robert  a  DeViaay,  Jr., 

Chie/,  Branch  of  Realty  and  Records  Services. 

Oregon/Washington. 

[FR  Doc  97-7105  FUed  3-19-97;  8:45  am) 


OEPARTMBrr  OF  JUSTICE 

utMt»»  «*i  I  ttttMitn  ttt  rnnaanf  flrrler 
Pursuant  to  the  Clean  Air  Act 

Notice  is  hereby  given  that  a  propoaed 
Consent  Decree  in  United  States  v.  LTV 
Steel  Company,  Qvil  Action  No.  97C- 
623,  wras  been  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Illinois  on  February  2, 1997. 

The  Consent  Decree  resolves  claims 
alleged  against  defendant,  LTV  Steel 
Company  ("LTV"),  under  the  Clean  Air 
Act  ("Act").  42  U.S.C.  §  7401  etaeq.  ia 
connection  with  emissions  from  its  coke 
batteries.  The  proposed  Consent  Decree 
provides  for  the  payment  by  LTV  of  a 
dvil  poialty  of  $1,250,000,  for  its 
alleged  bilure  to  comply  with  its 
construction  permit  issued  pursuant  to 
the  Prevention  of  Significant 
Deterioration  (PSD)  program  and  of 
applicable  National  &nission  Standards 
for  Hazardous  Air  Pollutants  (NESHAP). 
40  CF.R.  §§  63.304(b)(l)(iii)  and 
63.304(b)(l)(iv).  LTV  has  also  agreed  to 
install  a  system  of  "jumper  pipes" 
which  will  vent  the  emissions  from  one 
coke  batt«y  into  the  next  battery  in 
series,  whrae  the  emissions  will  be  used 
as  fuel  for  combustion. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  conunents 
relating  to  the  proposed  consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice. 
P.O.  Box  7611,  Washington,  D.C.  20044. 
and  should  refer  to  United  States  v.  LTV 
Steel  Company.  D.J.  Ref.  90-5-2-1- 
1945. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Illinois.  219  S.  Dearborn  St,  Chicago, 
Illinois  60604,  at  the  Office  of  Regional 
Counsel,  United  States  Environmoital 
Protection  Agency,  R^on  V,  200  West 
Adams  Street,  Chicago.  Illinois  60606. 
and  at  the  Consent  Dearee  Library.  1120 
G  Street.  N.W..  4th  Floor,  Washington, 
D.C  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  also 
be  obtained  in  person  or  by  mail  from 
the  Consent  Decree  Library.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $7.00  (25  cents 
per  page  reproduction  costs)  payable  to 
the  "Consent  Decree  Library." 
JoelGnMB, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc  97-7107  Filed  3-l»-97;  8:45  am] 
■UJNQ  COOC  441»-1S-M 


Puiwiant  to  tfie  Clean  Waler  Act 

In  accordance  with  Departmental 
policy.  28  CFR  §  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Trail  King  Industries, 
Inc.,  Civil  Action  No.  94-4238,  was 
lodged  on  March  4, 1997  with  the 
United  States  District  Court  for  the 
District  of  South  Dakota. 

The  action  sought  civil  penalties  and 
injunctive  relief  against  Trail  King 
Industries  under  Section  309  (b)  and  (d) 
of  the  Qean  Water  Act  ("CWA ').  33 
U.S.C  $  1319  (b)  and  (d).  The  United 
States'  Complaint  alleged  various  CWA 
violati(MU  associated  with  Trail  King's 
wastewater  discharges  containing 
impermissible  levels  of  zinc  and  pH 
from  its  two  plants  in  Mitchell,  South 
Dakota  from  at  least  1990  to  1994. 

Under  the  proposed  consent  decree. 
Trail  King  Indxistries  will  pay  $400,000 
in  dvil  penalties.  Trail  King  will  also 
perform  a  set  of  injimctive  relief 
measures,  including,  its  agreement  to 
fiilly  comply  with  the  applicable 
effluent  limitations  of  the  Clean  Water 
Act  in  its  discharges  of  wastewaters 
from  its  plants;  its  operation  and  use  of 
the  tank  and  filter  press  portions  of  the 
physical/chemical  system  (wastewater 
treatment  system)  at  its  West  Plant;  its 
construction  of  a  sampling  collection 
point  outside  Trail  King's  West  Plant  for 
sampling  by  the  City  of  Mitchell 
officials  and  other  authorized  persons; 
and  establishment  of  a  written  sampling 
protocol,  incorporating  all  applicable 
requirranents  of  40  CFR  1 136  and  the  - 
Wastewater  Discharge  Permit  issued  by 
the  Qty  of  Mitchell  in  1996.  In  addition. 
Trail  King  will  conduct  an 
environmental  compliance  review 
(audit)  of  its  plants  for  compliance  with 
the  Clean  Water  Act  and  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"). 

The  Department  of  Justice  will 
receive,  fbr  a  period  of  thirty  (30)  da3rs 
from  the  date  of  this  publication, 
commoits  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environm«it  and 
Natural  Resoiuces  Division.  U.S. 
Department  of  Justice,  950  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20530- 
0001  and  should  refer  to  United  States 
v.  Trail  King  Industries,  Inc.,  DOJ  Ref. 
Nos.  90-5-1-1-3933. 

The  proposed  consent  decrees  may  be 
examined  at  the  United  States 
Attorney's  Office,  District  of  South 
Dakota,  Shriver  Square,  Suite  600,  230 
S.  Phillips  Avenue,  Sioux  Falls,  South 
Dakota  57102;  U.S.  Environmental 
Protection  Agency  R^on  Vm  Office, 
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999  18th  Street,  Suite  500,  Denver,  CX) 
80202-2466;  and  at  the  Consent  I>ecree 
Ubrary,  1120  "G"  Street,  NW..  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
decrees  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library  at 
the  address  listed  above.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  numbers,  and  enclose  a  check  in  the 
amount  of  $9.00  (25  cents  per  page 
reproduction  costs],  payable  to  the 
Consent  Decree  Library. 
J<»lM.GnMB, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  NaturaJ  Resources  Division. 
(FR  Doc.  97-7108  Filed  3-19-97;  8:45  am] 
aHJ.MQ  OOOC  4410-1S-M 


Antitrust  Division 

Notic*  Pursuant  to  the  National 
Cooperathre  Research  and  Production 
Act  of  1993— Advanced  Lead-Acid 
Battery  Consortium 

Notice  is  hereby  given  that,  on 
January  29,  1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C  $4301  etseq..  ("the  Act"),  the 
Advanced  Lead-Acid  Battery 
Consortium  ("ALABC"],  a  program  of 
hitemational  Lead  Zinc  Research 
Organization.  Inc.,  filed  written 
notificaticm  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notification  was  filed 
for  the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintifEs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Accumulatorenwerke 
Hoppecke,  Brilon,  Germany;  Battery 
Energy  South  Pacific,  Fairfield. 
Australia;  Bolder  Technologies.  Wheat 
Ridge.  CO;  Douglas  Battery,  Winston- 
Stdem,  NC;  Electrosource,  Inc.,  Austin, 
TX;  Amer-SU,  Kehlen,  Luxembourg; 
Entek  International,  Ltd.,  ICillingworth, 
United  Kingdom;  Norvik  Traction, 
Mississauga,  Canada;  Omni-Oxide,  LLC, 
Indianafmlis,  IN;  Brittania  Refined 
Metals,  Kent,  tfnited  Kingdom;  Eco-Bat, 
Pademo  Dugnano,  Italy;  ITRI,  Ltd., 
Middx.  England;  2:SW,  Center  for  Solar 
Energy  and  Hydrogen  Research,  Ulm, 
Gomany:  and  UlKLEC,  Brrissels, 
Belgium  have  made  written 
commitments  to  the  Consortium. 
Berzelius  Metal  GmbH,  Brauback, 
Germany;  BMG  Metall  und  Recycling, 
Amoldstein,  Austria;  and  Society  de 
Traitments  Chimiques  Des  Metaux, 
Bazoches  Les  Callerandes,  France  have 
made  verbal  commitments  to  the 
ConsOTtium.  Cookson  Entek,  Ltd., 


Killingworth,  United  Kingdom;  OftC 
Corporation,  Indianapolis,  IN;  and 
Rheinische  Zinkgesellschaft,  Ehiisburg- 
Wanaim,  Germany  have  withdrawn 
from  the  Consortium.  Acumuladores 
Mexicanos,  Monterrey,  NL  Mexico  has 
changed  its  name  to  ENERMEX. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  Consortium.  Membership 
in  the  Consortium  remains  of>en  and 
ALABC  intends  to  file  additional 
written  notification  disclosing  any 
future  changes  in  membership. 

On  June  15, 1992,  the  ALABC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  29, 1992  (57  FR  33522).  The 
last  notification  was  filed  with  the 
Department  on  August  13,  1996.  The 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  28,  1996  (61  FR  44347). 
ConstajHx  K.  Robinaon, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc  97-7112  Filed  3-19-97;  8:45  am] 
■ajJNQ  OOOE  4410-1 1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— the  ATM  Forum 

Notice  is  hereby  given  that,  on 
January  28, 1997,  pursuant  to  §6(a)  of 
the  National  Coop>erative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  the  ATM 
Forum  ("Forum")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintifEs  to  actual  damages 
luider  specified  circumstances. 
Specifically,  the  following  have  been 
added  as  members  of  the  Forum: 
Hubbell  Premise  Wiring  Incorporated, 
Stooington,  CT;  and  Retix,  Marina  del 
Rey,  CA.  The  following  have  withdrawn 
their  membership  from  the  Forum:  Mitel 
Semiconductor  AB;  Teltrend,  Inc.;  and 
TUT  Systems,  Inc.  The  following  have 
changed  their  membership  from 
auditing  members  to  principal  members: 
Cell  IT  Incorporated  (formerly  FiberTel); 
AudioCodes  Ltd.;  Hekimian 
Laboratories,  Inc.;  and  Maker 
Communications  Incorporated. 

No  changes  have  been  made  in  the 
planning  activities  of  the  Forum. 
Membership  remains  open,  and  the 
Fonun  intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 


On  April  19,  1993,  the  Forum  filed  its 
original  notification  pursuant  to  §  6(a)  of 
the  Act.  The  Department  of  Justice 
pubUshed  a  notice  in  the  Federal 
Register  pursuant  to  §  6(b]  of  the  Act  of 
Jime  2,  1993  (58  FR  31415).  The  last 
notification  was  filed  on  October  30, 
1996  and  a  notice  was  published  in  the 
Federal  Register  on  December  11, 1996 
(61  FR  65238). 
ConsUnce  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
(FR  Doc.  97-7114  Filed  3-19-97;  8:45  am] 
BNJJNQ  COOE  4410-11-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Financial  Services 
Technology  Consortium,  Inc. 

Notice  is  hereby  given  that,  on 
February  6,  1997,  pursuant  to  §  6(a)  of 
the  National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§4301  et  seq.  ("the  Act"),  the  Financial 
Services  Technology  Consortium,  Inc. 
("Consortium"),  has  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintifis  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  changes  are  as  follows: 
Mitretek  Systems,  McLean,  VA;  and  the 
National  Institute  of  Standards  and 
Technology,  Gaithersbuig,  MD  were 
admitted  as  Advisory  Members.  The 
following  parties  are  no  longer 
members:  Wells  Fargo  &  Co.,  San 
Francisco,  CA;  Corestates  Financial 
Corp.,  Philadelphia,  PA;  Cardinal 
Bancshares.  Inc..  Atlanta.  GA;  Open 
Market,  Inc.,  Cambridge,  MA;  Novell, 
Inc.,  Orem,  UT;  and  the  Bank 
Administration  Institution,  Chicago,  IL. 

Membeiship  remains  open  and  the 
Consortiiun  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership.  The 
consortium  also  plans  to  file  additional 
notifications  disclosing  changes  in 
planned  activities  of  the  Consortium. 

On  October  21,  1993,  the  Financial 
Services  I'echnology  Consortium  filed 
its  original  notification  pursuant  to 
§6(a)  of  the  Act  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  §  6(b)  of  the  Act  on 
December  14, 1993  (58  FR  65399).  The 
last  notification  was  filed  on  October  7, 
1996.  A  notice  was  published  in  the 


Federal  Register  on  November  5, 1996 
(61  FR  56970). 
Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-7109  Filed  3-19-97;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Rnancial  Services 
Technology  Consortium's  Banic 
Internet  Payment  System  Project 

Notice  is  hereby  given  that,  on 
January  15, 1997,  pursuant  to  %.6[a)  of 
the  National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  the  Financial 
Services  Technology  Consortium's 
("Consortium")  Bank  Internet  Payment 
System  Project  ("Project")  has  filed 
written  noti^cations  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  Project. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
§  6(b]  of  the  Act,  the  identities  of  the 
members  of  the  Project  are:  Tandem 
Computers,  Cupertino.  CA;  Concept 
Five  Technologies,  Inc.,  Burlington, 
MA;  Fujitsu  Research  Institute,  Tokyo, 
JAPAN;  Glenview  State  Bank,  Glenview, 
IL;  and  Mellon  Bank.  Pittsburgh.  PA. 

The  Project's  area  of  planned  activity 
is  to  research  and  develop  a  secure, 
reliable,  comprehensive  and  widely 
available  infrastructiue  for  making 
payments  via  the  existing  banking 
system,  which  ^ill  support  electronic 
commerce  and  other  on-line  business 
and  personal  finance  transactions. 

The  Consortium  will  file  additional 
written  notifications  disclosing  all 
changes  in  membership  in  the  Bank 
Internet  Payment  Systems  Project 
Omilaiiie  K.  Bnhineon. 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc-97-7111  Filed  »-19-97;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Reaearch  and  Production 
Act  of  1993    Northrop  Grumman 
Corporation    Novel  Process 
Technology 

Notice  is  hereby  given  that,  on 
January  28, 1997.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act),  the 
Northrop  Grumman  Corporation  has 


filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  The 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circiunstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are:  Northrop  Grumman 
Corporation,  Bethpage,  NY;  Reynolds 
Metals  Company.  Chester.  VA;  ERG 
Materials  and  Aerospace  Corporation, 
Oakland,  CA.  The  nature  and  objectives 
of  the  vrature  is  that  the  parties  will 
perform  a  cooperative  agreement  imder 
which  they  will  conduct  joint  research 
to  develop  and  demonstrate  a  novel 
process  technology  that  has  the 
potential  to  significandy  improve  the 
performance  and  reduce  the  cost  of 
structure  components  used  in  the 
Department  of  Defense  (DoD)  systems. 
Membership  in  this  ventvue  remains 
open,  and  the  parties  intend  to  file  ' 

additional  written  notifications 
disclosing  all  changes  in  the 
membership. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-7110  Filed  3-19-97;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Reeearch  and  Production 
Act  of  1993— Porttand  Cement 
Association 

Notice  is  hereby  given  that,  on 
February  21,  1997  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §  4301  et  seq.  ("the  Act"),  the 
Portland  Cement  Association  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  memberahip.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  dnnunstances.  Specifically, 
Giant  Cement  Holding,  Inc.,  Bath,  PA 
has  resigned  from  PCA;  Fuller-Kovako 
Corporation,  Bethlehem,  PA  has  become 
an  associate  Member  of  the 
Manufacturing  Process  Committee; 
Colorado/Wyoming  Shippers 
Association,  Denver,  CO  has  been 
dissolved  and  is  now  listed  as  the  Rocky 
Mountain  Concrete  Promotion  Coimcil; 
and  the  Utah  idaho  Cement  Shippers 
Association,  Salt  Lake  Qty.  UT  has  been 


dissolved  and  is  now  listed  as  the 
Southeast  Cement  Shippers  Association. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  PCA. 

On  January  7. 1985.  PCA  filed  its 
original  notification  purauant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursiiant  to  Section  6(b)  of  the 
Act  on  February  5. 1985  (50  FR  5015). 
The  last  notificaiton  was  filed  with  the 
Department  on  January  17,  1997.  A 
notice  was  published  in  the  Federal 
Register  on  February  10, 1997  (62  FR 
6012). 

ConsUnce  K.  Robinaon. 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-7113  Filed  3-l»-fl7;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Bureau  Of  Labor  Statistics 

Business  Research  Advisory  Council; 
Notice  of  Meetings  and  Agenda 

The  regular  Spring  meetings  of  the 
Business  Research  Advisory  Council 
and  its  committees  will  be  held  on  April 
9  and  10. 1997.  All  of  the  meetings  v^ 
be  held  in  the  Conference  Center  of  the 
Postal  Square  Building,  2  Massachusetts 
Avenue,  NE.,  Washington,  DC. 

The  Business  Research  Advisory 
Council  and  its  committees  advise  the 
Bureau  of  Labor  Statistics  with  respect 
to  technical  matters  associated  with  the 
Bureau's  programs.  Membership 
consists  of  technical  officers  from 
American  business  and  industry. 

The  schedule  and  agenda  for  the 
meetings  are  as  follows: 

WedneMlay,  April  9. 1997 

10M)-11:30  ajn. — Committee  on 
Compensation  and  Working  Conditions 

1.  Update  on  National  Compensation 
Survey  (NCS)  activities 

2.  NCS  marketing  materials 

3.  NCS  Calibration 

liX)-2:30  p.m. — Committee  on 
Employment  and  Unemployment 
Statistics 

1.  Welcome  and  introductions 

2.  Longitudinal  establishment  (ES-202) 
data 

3.  Current  Popidation  Survey  (GPS) 
longitudinal  data 

3M>-4:30  p.m. — Committee  on 
Productivity  and  Foreiffi  Labor 
Statistics 

1.  Report  on  recent  developments  in  the 
Office  of  Productivity  and  Technology 
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2.  Development  of  the  new  industry 
productivity  database 

3.  Re-design  of  the  Hours  at  Work 
Survey 

4.  hitemational  comparisons  of  labor 
force,  employment  and 
unemployment;  recent  results  and 
current  issues 

Thunday,  April  10, 1907 

8:30-10M}  ajn. — Committee  on 
Employment  Projections 

1.  Overview  of  the  staffing,  organization, 
and  mission  of  the  Office  of 
Employment  Projections  (OEP) 

2.  Progress  on  the  1996-2006 
projections 

3.  Establishment  of  a  long-term  plan  for 
the  Committee's  "contribution- 
relationship"  to  the  OEP  Program 

10:30-12:30  p.m. — Council  Meeting 

1.  Chairperson's  opening  remarks 

2.  Commissioner  Abraham's  address 
and  discussion 

3.  Report  on  the  National  Longitudinal 
Surveys 

4.  Chairperson's  closing  remarks 

1:30-3:00  p.m. — Committee  on  Price 
Indexes 

1.  Update  on  program  developments 

a.  Producer  Price  Indexes 

b.  The  Consumer  Price  Index 

2.  Other  business 

1:30-3 iX)  p.m. — Committf^  on 
Occupational  Safety  and  Health 
Statistics 

1.  Report  on  the  industry  summary  data 
from  the  1995  Survey  of  Occupational 
Injiuies  and  Illnesses 

2.  Status  of  the  1996  Survey  of 
Occupational  Injuries  and  Illnesses 

3.  Impact  of  the  North  American 

Industry  Classification  Structure 
(NAICS)  on  the  Survey  of 
Occupational  Injuries  and  Qlnesses 

a.  Sampling  and  estimation  efiiects 

b.  Discontinuity  in  series 

4.  Update  on  the  activities  of  the  ad  hoc 
committee  on  standardizing 
workplace  injury  and  illness  coding 

5.  Fiscal  Year  1998  budget  request  for 
the  Occupational  Safety  and  Health 
Statistics  program 

6.  Recent  information  releases  on 
woricplace  hazards 

The  meetings  are  open  to  the  public. 
Persons  mth  disabilities  and  those 
wishing  to  attend  these  meetings  as 
observers  should  contact  Constance  B. 
DiCesare,  Liaison,  Business  Research 
Advisory  Council,  at  (202)  606-5903,  for 
appropriate  acconunodations. 


Signed  at  Washington,  D.C  the  10th  day  of 
March  1997. 

Katharine  G.  Akraham, 

Coaunissioner. 

[FR  Doc.  97-7089  Filed  3-19-97;  8:45  am] 
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Occupational  Sataty  and  Health 
Administration 

National  Advisory  Committee  on 
Occupational  Safety  and  Health;  Notice 
of  Meeting 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH),  established  under  section 
7(a)  of  the  Occu{>ational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act.  NACOSH  will  hold  a  meeting 
on  April  9-10, 1997,  in  Room  N3437  A- 
D  of  the  Department  of  Labor  Building 
located  at  200  Constitution  Avenue  NW, 
Washington,  DC.  The  meeting  is  open  to 
the  public  and  will  begin  at  9:00  a.m. 
each  day,  lasting  until  approximately 
4:00  p.m.  the  first  day  and  3:30  p.m.  the 
second  day. 

Agenda  items  will  include:  a  brief 
overview  of  current  activities  in  the 
OccupationfJ  Safety  and  Health 
Administration  (OSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH);  regulatory 
and  legislative  updates;  a  discussion  of 
performance  measurement  with 
consultants  Scott  Celler  and  Dan 
Peterson;  a  discussion  of  the 
Government  Performance  and  Results 
Act  (GPRA)  in  relation  to  NIOSH;  as 
well  as  reports  from  NACOSH 
workgroups  on  performance 
measurement  and  ergonomics. 

Dr.  N4ichael  L.  Tapper,  Section  of 
Infectious  Diseases  and  Hospital 
Epidemiology,  Lenox  Hill  Hospital,  New 
York  City,  has  accepted  appointment  to 
the  committee  to  fill  the  vacant  Public 
Representative  position.  He  was 
nominated  by  the  Society  for  Healthcare 
Epidemiology  of  America  (SHEA)  and 
selected  by  the  Secretary  of  Health  and 
Human  Services  to  fill  one  of  their  four 
positions  on  the  committee. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
Joanne  Goodell  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Anyone  wishing  to  make  an 


oral  presentation  should  notify  Ms. 
Goodell  before  the  meeting.  The  request 
should  state  the  amount  of  time  desired, 
the  capacity  in  which  the  person  will 
appear,  and  a  brief  outline  of  the 
content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak  to  the  extent  time 
permits,  at  the  discretion  of  the  Chair. 
Individuals  with  disabilities  who  need 
special  accommodations  should  contact 
llieresa  Berry  (phone:  202-219-8615, 
extension  106;  FAX:  202-219-5986)  one 
week  before  the  meeting. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  in  the 
OSHA  Technical  Data  Center  (TDC) 
located  in  Room  N2625  of  the 
Department  of  Labor  Building  (202- 
219-7500).  For  additional  information 
contact:  Joanne  Goodell,  Directorate  of 
Policy.  Occupational  Safety  and  Health 
Administration  (OSHA);  Room  N3641, 
200  Constitution  Avenue  NW, 
Washington,  DC,  20210  (phone:  202- 
219-8021,  extension  107:  FAX:  202- 
219-4383). 

Signed  at  Washington,  [)C,  this  4th  day  of 
March.  1997. 

GragoiyR.  Watchman, 

Acting  Assistant  Secretary  of  Labor  for 

Occupational  Safety  and  Health. 

[FR  Doc.  97-7088  Filed  3-19-97;  8:45  am) 
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UBRARY  OF  CONGRESS 

Copyright  Office 

[Doctot  No.  97-1] 

Revision  of  the  Cable  and  SateHtte 
Carrier  Compulsory  Licenses;  Public 
Meetings 

AQBICY:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Notice  of  public  meetings  and 
request  for  comments. 

summary:  The  Copyright  Office,  at  the 
request  of  the  Chairman  of  the  Senate 
Judiciary  Committee,  is  examining  the 
copyright  licensing  of  broadcast 
retransmissions  for  the  purpose  of 
recommending  legislative  changes  to  the 
Congress.  The  Office  is  announcing 
public  meetings,  and  identifying  issues 
for  discussion,  for  the  purpose  of  taking 
testimony  from  interested  persons.  This 
Notice  describes  the  schedule  and 
structure  for  the  public  meetings. 
DATES:  Public  meetings  will  be  held 
from  May  6,  1997.  through  May  9, 1997, 
in  the  CARP  Hearing  Room,  LM  414, 
James  Madison  Memorial  Building,  101 


Independence  Avenue,  S.E., 
Washington,  D.C.  20540. 
TIMES:  Each  daily  session  will  begin  at 
10  a.m.  Persons  wishing  to  testify 
shoidd  notify  the  Copyright  Office  in 
writing  no  later  than  close  of  business 
on  April  15, 1997.  Notices  of  intent  to 
testify  should  be  addressed  to  William 
Roberts,  Senior  Attorney,  and  may  be 
sent  by  mail  or  by  telefacsimile.  The 
Office  will  notify  each  person 
expressing  an  intention  to  testify  of  the 
expected  date  and  time  of  his/her 
testimony. 

WRITTEN  STATEMENTS  AND  REPLY 
COMMENTS:  Each  person  wishing  to 
testify  must  submit  a  formal  written 
statement  of  his/her  testimony  no  later 
than  the  close  of  business  on  April  18, 
1997.  Written  statements  will  also  be 
accepted  &t>m  parties  who  do  not  wish 
to  testify.  Summaries  of  the  formal 
written  testimony,  for  purposes  of  oral 
testimony,  may  be  submitted  on  the  date 
of  testimony.  In  addition,  interested 
parties  may  submit  written  questions, 
for  possible  use  by  panel  members  of 
the  Copyright  Office  during  the  course 
of  meetings,  no  later  than  close  of 
business  on  April  18, 1997. 

After  the  close  of  the  meetings, 
interested  parties  may  submit  written 
reply  comments  to  the  testimony  oCfered 
at  the  meetings,  including  any  proposed 
legislative  amendments,  no  later  than 
close  of  business  on  June  3,  1997. 
ADDRESSES:  If  delivered  by  hadd,  fifteen 
copies  of  written  statements,  questions, 
and  reply  comments  should  be  brought 
to:  Office  of  the  General  Counsel, 
Copyright  Office,  James  Madison 
Memorial  Building,  Room  LM-403,  First 
and  Independence  Avenue,  S.E., 
Washington,  D.C.  20540.  If  sent  by  nuul, 
fifteen  copies  of  written  statements, 
questions,  and  comments  should  be  sent 
addressed  to  Nanette  Petruzzelli,  Acting 
General  Counsel,  Copyright  GCR,  P.O. 
Box  70400,  Southwest  Station, 
Washington,  D.C.  20024. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nanette  Petruzzelli,  Acting  General 
Counsel,  or  William  Roberts,  Senior 
Attorney  for  Compulsory  Licenses. 
Telephone  (202)  707-8380.  Telefax: 
(202) 707-8366. 

SUPPLQIBfTARY  MFORMATION: 

Background 

On  February  6, 1997,  Senator  Orrin 
Hatch,  Chairman  of  the  Committee  on 
the  Judiciary,  United  States  Senate,  sent 
a  letter  to  the  Register  of  Copyrights 
requesting  the  Copyright  Office  to 
conduct  a  global  review  of  the  copyright 
licensing  regimes  governing  the 
retransmission  of  over-the-air  broadcast 
signals.  Senator  Hatch  requested  the 


Office  to  report  its  finHing«  to  the 
Committee  by  May  1, 1997,  and  to 
develop  policy  options  and  legislative 
recommendations.  The  reporting  date 
has  now  been  extended,  at  the  request 
of  the  Office,  to  August  1, 1997. 

In  making  his  request.  Senator  Hatch 
identified  several  issues  regarding  the 
copyright  implications  of  broadcast 
retransmissions  which  warrant 
consideration.  Specifically,  these 
include  extension  of  the  compulsory 
copyright  license  created  by  the  Satellite 
Home  Viewer  Acts  of  1988  and  1994, 
and  the  disputes  surrounding  the 
implementation  of  that  compulsory 
license  and  the  so-called  "white  area" 
restriction  for  the  retransmission  of 
television  network  stations. 
Additionally,  Senator  Hatch  asked  the 
Office  to  consider  possible 
harmonization  of  the  cable  and  satellite 
carrier  compulsory  licenses  of  the 
Copyright  Act,  and  the  extension  of 
those  licenses  to  new  technologies  such 
as  local  retransmission  of  broadcast 
signals  by  satellite,  retransmission  of 
broadcast  signals  over  the  Internet  and 
by  the  telephone  companies,  and  new 
markets  for  public  television. 

In  dischai^ing  its  task  and  making  its 
report.  Senator  Hatch  has  encouraged 
the  Copyright  Office  to  conduct  op>en 
public  meetings  to  hear  from  interested 
parties  and  promote  discussion  in  the 
hopes  of  establishing  consensus 
solutions  to  these  issues.  Consequently, 
the  Office  is  publishing  this  Notice  to 
inform  interested  parties  of  the  time  and 
structure  of  such  meetings,  and  how  the 
Office  plans  to  accomplish  its  task  of 
reporting  to  the  Senate  Judiciary 
Committee. 

Public  Meetingi 

Because  both  the  cable  and  satellite 
carrier  compulsory  licenses  implicate 
and  afiiect  the  existence  and  profitabilify 
of  a  number  of  industries,  the  Copyright 
Office  believes  that  input  from  these 
affected  industries  is  critical  to  a 
complete  report  to  the  Congress. 
ConsequenUy,  the  Office  has 
determined  that  a  process  involving 
both  written  comments  and  open 
meetings  is  essential  to  gathering  the 
necessary  information.  We  are, 
therefore,  announcing  the  following 
schedule. 

The  Office  will  conduct  public 
meetings  with  interested  parties  in  the 
CARP  Hearing  Room  at  the  Copyright 
Office  banning  on  May  6, 1997,  and 
running  through  the  end  of  that  week, 
if  necessary.  The  format  for  these 
meetings  will  resemble  the  traditional 
Congressional  hearing  model  in  that 
there  will  be  panels  of  witnesses  that 
will  present  testimony  to  a  panel  of 


Copyright  Office  staff,  headed  by  the 
Register  of  Copyrights.  The  Register  and 
Office  staff  will  ask  questions  of  the 
various  persons  who  testify,  and 
interested  parties  may  submit  written 
questions  to  the  Office  by  April  18, 
1997,  which  may  be  addressed  to 
specific  witnesses,  or  the  witnesses  as  a 
whole.  There  are  no  guarantees  that  the 
Office  will  ask  every  written  question 
that  is  submitted. 

The  public  meetings  are  open  to 
anyone.  However,  in  order  to  testify, 
interested  persons  must  inform  the 
Office  of  their  intention  to  testify  no 
later  than  the  close  of  business  on  April 
15, 1997.  Notification  of  intention  to 
testify  must  be  in  written  form,  either  by 
letter  or  notice,  and  must  be  in  the 
possession  of  the  Office  by  the  close  of 
business  on  April  15.  Because  of  time 
constraints,  and  the  need  for  the  Office 
to  schedule  the  p>anels  of  witnesses  as 
soon  as  possible,  it  is  recommended  that 
persons  wishing  to  testify  deliver  their 
notification  by  hand  or  facsimile 
transmission  by  the  deadline. 
Notifications  received  after  the  April  15 
deadline  will  not  be  accepted,  and  such 
person  or  persons  will  not  be  allowed  to 
testify. 

The  pubUc  meetings  will  begin  at  10 
a.m.  each  morning,  and  will  continue 
until  5  p.m.,  unless  otherwise  directed 
by  the  Register  of  Copyrights.  The  Office 
will  notify  each  witness  who  has  filed 
a  timely  notice  of  intention  to  testify 
several  days  in  advance  of  the  date  he/ 
she  is  expected  to  appear  and  offer 
testimony.  The  Office  wrill  also  notify 
each  witness  of  the  other  witnesses  who 
will  appear  on  his/her  panel.  Because  of 
space  limitations  in  the  CARP  Hearing 
Room,  witnesses  are  encouraged  to 
appear  only  on  the  date  they  are 
scheduled  to  offer  testimony. 

Witnesses  may  bring  with  them  on  the 
day  of  their  testimony  a  written 
siunmary  of  their  oral  testimony. 
Witnesses  who  bring  such  written 
summaries  are  asked  to  provide  fifteen 
copies  of  the  written  summaries  for  use 
by  the  Office  and  others  in  attendance 
at  the  meeting. 

Transcription  services  of  the  public 
meetings  will  be  provided  by  the 
Copyright  Office.  Those  parties 
interested  in  obtaining  transcripts  of  the 
meetings  will  need  to  purchase  them 
from  the  transcription  service. 

Written  Statu ments 

All  persons  who  notify  the  Copyright 
Office  of  their  intention  to  testify  must 
submit  a  written  statement  of  their 
testimony  by  the  April  18,  1997, 
deadline.  Because  of  time  limitations, 
the  Office  encourages  parties  submitting 
written  statements  to  deliver  them  to  the 
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Office  by  hand  or  by  overnight  express 
mail  on  or  before  the  April  18  deadline. 
Telefacsimile  transmissions  of  written 
statements  will  not  be  accepted. 

Parties  submitting  written  statements 
are  encouraged  to  include  any  and  all 
infonnation  that  they  consider  relevant 
to  the  copyright  Ucensing  of  broadcast 
retransmissions.  Parties  may  also 
include  any  exhibits  that  they  deem 
relevant.  Fifteen  copies  of  each  written 
statement  must  be  submitted  by  the 
deadline. 

There  is  no  prescribed  format  for  the 
Mrritten  statements.  Parties  are 
encouraged  to  organize  their  testimony 
in  as  clear  and  readable  form  as 
possible,  and  to  provide  a  glossary  of 
technical  terms  used  in  the  written 
statement. 

Parties  who  do  not  wish  to  appear  at 
the  pubUc  meetings  are  nonetheless 
permitted,  and  encouraged,  to  submit 
written  statements  by  the  April  18 
deadline. 

Reply  Coounents 

After  the  close  of  the  pubhc  meetings, 
interested  parties  may  submit  comments 
in  reply  to  the  written  statements  and 
oral  testimony.  The  reply  phase  is  open 
to  all  parties,  and  is  not  limited  to  thoee 
who  testified  at  the  meetings  and/or 
submitted  written  statements.  As  with 
the  written  statements,  reply  comments 
must  be  in  the  possession  of  the 
Copyright  Office  by  the  Jime  3. 1997, 
deadline.  No  facsimile  transmissions  of 
reply  comments  will  be  accepted. 

There  is  no  format  for  reply 
comments,  beyond  the  principles  of 
clarity  and  a  glossary  of  technical  terms. 
Parties  are  also  encouraged  to  offer  any 
legislative  proposals  and/ or 
amendments  that  they  have  at  that  time. 

Scope  of  the  Proceeding 

As  Senator  Hatch's  letter  makes  clear. 
the  Copyright  Office  will  be  conducting 
a  global  review  of  copyright  Ucensing 
for  the  retransmission  of  broadcast 
signals,  and  in  particular  the  cable  and 
satellite  carrier  compulsory  licenses. 
The  Office  will  be  confining  its  report 
to  issues  related  to  the  retransmission  of 
over-the-air  broadcast  signals.  The 
Office  will  not  be  considering  other 
matters,  such  as  music  Ucensing  for 
television,  the  section  114  compulsory 
Ucenae  for  digital  subscription 
transmission  services,  operation  or 
administration  of  the  Copyright 
Arbitration  Royalty  Panels,  or  matters  of 
copyright  UabiUty  for  on-line  service 
providers  on  the  hitemet. 

While  the  Office's  report  is  confined 
to  the  retransmission  of  broadcast 
signals,  this  does  not  mean  that  the 
Office  will  focus  solely  on  the  cable  and 


satelUte  carrier  compulsory  Ucenses  as 
they  airrently  exist.  Rather,  all  matters 
involving  copyright  Ucensing  of 
broadcast  retransmissions  will  be 
considered,  including  basic  questions 
such  as  whether  there  remains  a  need 
for  compulsory  Ucenses  or  whether  new 
compulsory  licenses  should  be  added  to 
the  Copyright  Act.  More  specifically,  are 
compulsory  Ucenses  still  justified? 
Perpetually?  Or,  can  they  be  phased 
out?  If  compulsory  Ucenses  all  justified, 
are  the  present  configuration  and 
present  provisions  fair  and  equitable? 
Or,  should  adjustments  be  made?  If  so, 
what  should  the  changes  be?  Should  the 
existing  Ucenses  be  combined  into  one 
new  Ucense?  Should  new  uses  or 
services  be  combined  in  it?  Or,  should 
new  uses  and  services  be  subject  to 
separate  and  distinct  Ucenses? 

In  filing  their  written  statements  and 
offering  oral  testimony,  the  parties  are 
encouraged  to  address  any  and  all 
matters  related  to  copyright  Ucensing  of 
broadcast  retransmissions  which  they 
beUeve  are  relevant  and  important.  In 
order  to  identify  as  many  issues  as 
possible  from  the  outset,  so  ^  to  permit 
full  discussion,  the  Copyright  Office  met 
informally  with  representatives  of  the 
major  industries  affected  by  copyright 
Ucensing  of  broadcast  retransmissions. 
Representatives  included  copyright 
owners  of  broadcast  programming,  cable 
and  satelUte  carriers,  broadcasters,  the 
PubUc  Broadcasting  Service,  and 
telephone  companies.  The  purpose  of 
these  meetings  was  not  to  discuss  poUcy 
or  what  the  law  should  look  like,  but  to 
identify  the  relevant  issues. 

The  Office  welcomes  discussion  of 
any  matters  related  to  copyright 
Ucensing  of  broadcast  retransmissions 
that  interested  parties  deem  important. 
The  Office  is.  however,  raising  a  number 
of  issues  below,  identified  during  the 
course  of  its  informal  meetings,  which 
we  beUeve  deserve  attention  during  the 
course  of  the  pubUc  meetings.  We 
encourage  interested  parties  to  provide 
any  and  all  information  and  opinions 
regarding  these  issues  in  both  their 
written  statements  and  oral  testimony. 

A.  Basic  Principles 

1.  Need  for  compulsory  licenses.  As 
noted  above,  the  fundamental  principles 
of  copjrright  Ucensing  of  broadcast 
retransmissions  are  part  of  this  review. 
The  cable  industry  has  enjoyed  a 
compulsory  Ucense  for  its  broadcast 
retransmission  since  January  1, 1978, 
and  the  satelUte  industry  has  had  a 
similar  Ucense  since  1988.  E)o  the 
conditions  that  warranted  creation  of 
those  Ucenses  continue,  or  have 
circumstances  changed  such  that  the 
need  and/or  configuration  of  those 


Ucenses  should  be  altered?  Is  there  a 
continuing  need  for  the  cable  and 
satellite  licenses,  or  should  cable  and/or 
satellite  carriers  be  required  to  negotiate 
the  Ucensing  of  broadcast  programming 
in  the  free  marketplace? 

2,  Expansion  and  revision  of 
compulsory  licenses.  In  the  alternative, 
should  the  compulsory  Ucensing 
scheme  of  the  Copyright  Act  be 
expanded?  Should  new  types  of 
broadcast  retransmission  services,  such 
as  open  video  systems  provided  by 
telephone  companies  and 
retransmission  services  via  the  Internet, 
have  their  own  separate  compulsory 
Ucenses?  Or,  is  it  better  to  place  these 
services  in  the  existing  compulsory 
Ucense  structure?  How  could  this  be 
achieved? 

Furthermore,  assiuning  that  a 
compulsory  Ucensing  scheme  should 
remain  for  broadcast  retransmissions, 
should  the  cable  and  satelUte  licenses 
be  unified  into  a  single  compulsory 
Ucense  applicable  to  all  retransmission 
providers?  What  are  the  practical 
barriers  to  such  a  single  license?  What 
are  the  advantages  and  disadvantages? 

If  the  cable  and  satelUte  carrier 
compulsory  Ucenses  remain  separate, 
should  the  royalty  rates  paid  under  both 
Ucenses  be  equalized?  Should  this  be 
done  in  the  statute,  or  should  the 
criteria  for  adjusting  royalty  rates  be 
made  the  same  for  both  licenses? 
Should  the  standard  be  the  fair  market 
value  of  the  copyrighted  works,  or  are 
there  other  or  additional  criteria  that 
should  be  used? 

3.  Must-carry.  An  important  element 
of  the  structure  of  the  cable  compulsory 
Ucense  in  1976.  and  today,  is  the  must- 
carry  regulation  of  broadcast  signals  by 
the  Federal  Commiuiications 
Commission.  Must-carry  regulation  was 
reimp>osed  by  Congress  in  the  1992 
Cable  Act  after  it  had  been  eUminated 
by  the  courts  in  the  mid-1980's.  and  the 
constitutionaUty  of  the  new  must-carry 
regime  is  currently  on  appeal  to  the 
United  States  Supreme  Court.  The 
Copyright  Office  is  aware  that  the 
outcome  of  that  case  has  a  direct  impact 
on  how  broadcastera,  and  copyright 
owners,  view  the  copyright  licensing  of 
broadcast  retransmissions.  Recognizing 
that  the  current  appeal  may  not  be  the 
final  word  on  must-carry  (the  Supreme 
Court  could,  for  instance,  find  the 
concept  of  must  carry  to  be 
constitutional  but  then  find  fault  with 
the  current  must-carry  rules),  what 
impact  might  the  Court's  decision  have 
on  the  current  compulsory  Ucensing 
scheme?  If  the  Court  upholds  must- 
cany,  should  must-carry  be  extended  to 
the  satelUte  carrier  compulsory  Ucense 
and  the  provision  of  loc^  network 


signals,  as  well  as  all  other  broadcast 
retransmission  services  seeking 
compulsory  Ucensing?  If  the  Court 
strikes  down  must-carry  in  whole  or  in 
part,  as  unconstitutional  how  should 
that  affect  a  revised  compulsory  license 
scheme  for  broadcast  retransmissions? 

B.  Cable  Compulsory  License 

1.  Cable  regulation  and  rates.  The 
cable  compulsory  license,  created  in 
1976,  represents  a  niunber  of 
compromises  and  requirements 
necessitated  by  the  technological  and 
regulatory  framework  in  existence  at 
that  time.  Since  1976,  the  cable  industry 
has  grown  considerably,  and  the 
marketplace  has  changed.  The  Ucense  is 
based  upon  a  regulatory  structure  of  the 
Federal  Communications  Commission 
that  has  not  been  in  existence  for  a 
number  of  years.  Should  the  cable 
compulsory  license  be  reformed  to 
reflect  the  current  marketplace  and 
regulatory  framework?  Should  the 
royalty  payment  scheme  of  the  license, 
based  upon  each  cable  system's  gross 
receipts  for  the  retransmission  of 
broadcast  signals,  be  simplified  so  as  to 
remove  reliance  upon  outdated  FCC 
rules?  Is  the  per  subscriber,  per  signal 
charge  of  the  satelUte  carrier  license  an 
appropriate  solution?  If  not,  why  not? 
Are  there  other  solutions?  Also,  should 
the  payout  of  royalties  collected  under 
the  cable  Ucense  be  broadened  to 
include  compensation  for  networiw 
programming  as  well  as  nonnetwork 
programming? 

In  addition  to  regulatory  changes,  the 
cable  industry  has  experienced 
considerable  marketplace  change.  The 
FCC's  examination  of  the  state  of  the 
cable  industry  in  the  last  several  years 
demonstrates  that  the  cable  industry  has 
become  far  more  concentrated  and 
integrated.  Should  the  cable  compulsory 
Ucense  be  amended  to  reflect  the 
significant  amount  of  mergers  and 
acquisitions  in  the  cable  industry?  If  so, 
in  what  ways? 

2.  Radio  retransmissions. 
Retransmission  of  broadcast  signals 
under  the  cable  Ucense  includes  both 
television  and  radio.  The  FCC  is 
beginning  its  process  of  authorizing 
over-the-air  radio  services.  Does  the 
cable  license  need  to  be  amended  to 
accommodate  retransmission  of  these 
services,  and  should  all  broadcast 
retransmission  services  be  allowed  to 
carry  radio  as  well  as  television 
broadcast  signals? 

3.  New  retransmission  providers.  In 
recent  years,  a  number  of  new 
retransmission  providers  outside  the 
ambit  of  traditional  cable  systems  have 
sought  inclusion  in  the  cable 
compulsory  license.  These  have 


included  satellite  carriers,  wireless 
cable  operators  (which  successfully 
sought  statutory  inclusion  in  1994)  and 
telephone  companies  providing 
broadcast  retransmissions  on  video 
dialtone  and  open  video  system 
platforms.  Is  it  appropriate  to  include 
these  services,  and  other  newcomers 
such  a  broadcast  retransmissions  via  the 
Internet,  within  the  cable  compulsory 
license?  If  so,  does  the  Ucense  require 
amendment  to  accommodate  these 
operators,  and  in  what  fashion?  Does  the 
passive  carrier  exemption  of  17  U.S.C 
111(a)(3)  require  amendment  to 
accommodate  these  services?  How  can 
the  cable  Ucense  be  amended  so  that  all 
users  of  the  license  are  in  parity  with 
one  another  in  terms  of  the  signals  that 
they  are  permitted  to  provide  and  the 
royalty  amounts  they  pay  for  those 
signals?  Should  there  be  economic  and/ 
or  regulatory  caps  on  the  number  of 
distant  broadcast  signals  that  may  be 
carried,  or  should  aU  signals  be  paid  for 
at  the  same  rates? 

Finally,  should  the  existence  of  the 
cable  compulsory  license  continue  in 
perpetuity,  or  should  the  license  be 
phased-out  after  some  period  of  Ume? 
Or,  in  the  alternative,  should  the  Ucense 
be  made  f>eriocUc  so  that  it  is  a  subject 
to  renewal  every  certain  number  of 
years,  such  as  the  satellite  carrier 
compulsory  Ucense? 

C.  Satellite  Carrier  Compulsory  License 

1.  White  area  restriction.  One  of  the 
major  motivating  factors  for  requesting 
the  Copyright  Office  to  consider  the 
compulsory  licensing  scheme  for 
broadcast  retransmissions  consists  of 
certain  problems  that  have  arisen  in  the 
operation  of  the  satelUte  carrier 
compulsory  Ucense.  This  is  especially 
so  since  the  Ucense  is  slated  to  expire 
at  the  end  of  1999,  and  Congress  will 
need  to  consider  whether  it  should  be 
extended,  and  if  so,  under  what 
conditions.  Specifically,  much  of  the 
controversy  has  centered  on  the  network 
territorial  provisions  of  the  SateUite 
Home  Viewer  Act,  commonly  known  as 
the  "white  area"  restriction.  The  current 
satellite  carrier  license  does  not  allow 
satellite  carriers  to  make  use  of  the 
Ucense  for  network  signals  for 
subscribers  who  do  not  reside  in 
unserved  households.  An  "unserved 
household"  is  defined  as  one  that 
cannot  receive  a  signal  of  grade  B 
intensity,  using  a  conventional  roofiop 
antenna,  from  the  local  network 
affiliate,  and  has  not  received  the  local 
network  affiUate  through  a  subscription 
to  cable  services  within  the  previous 
ninety  days. 

Is  the  white  area  restriction  of  the 
satelUte  Ucense  sUll  necessary,  or 


should  satelUte  carriers  be  pennitted  to 
provide  network  signals  to  all  their 
subscribers?  Should  the  white  area 
restriction  remain  in  place  for  satelUte 
carriers  who  wish  to  provide  a 
subscriber  with  a  distant  network 
affiUate,  but  not  apply  to  sateUite 
carriers  who  provide  retransmission  of 
local  network  affiUates  to  their 
subscribers?  If  so,  how  should  a  local 
network  affiUate  be  defined?  Should  a 
satelUte  carrier  be  permitted  to  provide 
retransmission  of  a  network  affiUates  to 
subscribers  who  reside  within  the 
Designated  Market  Area  of  the  affiliate, 
or  is  there  a  better  way  to  detmmine 
local  area? 

There  are  a  number  of  other  issues 
surrounding  the  white  area  restriction. 
The  purpose  of  the  restriction  is  to 
allow  network  broadcasters  to  preserve 
the  exclusivity  of  their  p.ogramming  in 
their  market  Is  it  now  possible,  and 
appropriate,  to  impose  exclusivity 
protection  upon  satellite  carriers 
through  FCC  regulation  (syndicated 
exclusivity  and  network  non- 
duplicatioii)  rather  than  through  the 
copyright  statute?  If  the  white  area 
restriction  remains,  is  the  grade  B  signal 
intensity  still  an  appropriate  measure? 
Should  another  standard  be  adopted, 
such  as  pict\u«  quality?  If  picture 
quality  is  appropriate,  how  can  that  be 
enforced  as  a  legal  standard  for 
determining  copyright  infringement? 
How  can  subscribers  who  cannot  have 
a  conventional  rooftop  antenna  receive 
network  signals  from  their  satellite 
carrier?  Likewise,  can  persons  who 
reside  and  travel  in  mobile  homes 
receive  network  service?  What  is  the 
justification  for  the  90  day  waiting 
period  from  any  subscription  to  a  cable 
system  that  provides  the  signal  of  a 
primary  networic  station  affiliated  with 
that  network,  and  should  that  provision 
be  eliminated  fit>m  the  statute? 

A  possible  solution  to  difficulties 
surrounding  the  white  area  provision  is- 
an  adjustment  in  royalty  rates  designed 
to  compensate  local  network  affiliate 
broadcasters  for  the  loss  of  viewership 
to  distant  network  signals.  In  essence, 
subscribers  who  reside  within  ihe 
service  area  of  a  network  affiliate,  and 
desire  to  receive  the  signal  of  a  distant 
network  affiUate,  can  p>ay  a  surcharge 
for  the  privilege  of  receiving  that  distant 
network  affiUate.  The  monies  generated 
by  the  surcharge  would  be  paid  to  the 
network  affiliates.  Is  this  a  viable  option 
and,  if  so,  how  should  the  surcharge 
monies  be  collected  and  who  should 
administer  their  payment? 
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Finally,  with  respect  to  satellite 
subscribers  who  have  their  service  of 
netwcx-k  signals  disconnected  due  to  the 
white  area  restriction,  what  means  of 
redress  can  they  be  afforded  to 
determine  that  tennination  of  their 
service  was  accurate  and  required?  Can 
the  subscriber  require  that  either  the 
satellite  carrier  terminating  service,  or 
the  network  affiUate  challenging  service, 
conduct  a  test  at  his/her  household  to 
determine  if  he/she  is  eligible  for 
network  service?  Who  should  pay  for 
such  test  and  how  should  it  be 
administered?  What  should  be  the 
appropriate  standards  of  the  test?  If  a 
test  is  created,  should  subscribers  who 
currently  receive  network  signals  be 
grandfathered  in  their  receipt  of  those 
signals?  Should  the  matter  of  a 
subscriber's  eUgibihty  to  receive 
network  service  from  a  sateUite  carrier 
be  a  matter  of  private  determination 
between  broadcasters  and  satelUte 
carriers,  or  shoidd  a  govoimient  agency 
make  the  determination? 

Another  area  of  recent  interest  is  the 
enforcement  of  the  white  area 
restriction.  If  such  a  restriction 
continues,  how  can  it  be  more 
economically  and  efficiently  enforced? 
Are  there  better  ways  to  identify  which 
subscribers  nxay  receive  networi^  signals 
imder  the  satellite  Ucense.  and  those 
who  are  not  eUgible?  Should  the 
remedies  for  copyright  infiringement  be 
amended  to  provide  for  additional  and/ 
or  different  remedies  for  violations  of 
the  white  area  restriction? 

2.  Other  issues.  Aside  horn  the  white 
area  restriction,  other  areas  of  the 
sateUite  carrier  compulsory  license 
warrant  consideration.  Network  signals 
are  currently  paid  for  at  a  lower  royalty 
rate  than  superstation  signals.  Should 
the  disparity  be  eliminated,  so  that  all 
signals  are  paid  for  at  the  same  rate? 
Should  there  be  special  provision  for 
retransmission  or  transmission  of  a 
national  satellite  feed  of  the  Public 
Broadcasting  Service,  and  a  separate 
royalty  rate  for  this  signal?  What  should 
the  rate  or  rates  be? 

The  satellite  carrier  license  will 
expire  at  the  end  of  1999.  Should  the 
license  be  extended  on  a  permanent 
basis,  or  is  temporary  extension  still  an 
appropriate  solution?  If  an  extension  is 
temporary,  what  mechanisms  can  be  put 
into  place  to  encourage  a  smooth  and 
efficient  transition  into  a  free 
marketplace  system?  Is  collective 
administration  of  copyrighted  broadcast 
programming  an  appropriate  solution, 
and.  if  so.  who  should  administer  such 
a  system? 

The  Copjrright  Office  welcomes  and 
eocourages  ntpooae  and  discussion  of 


these  issues,  as  well  as  any  other  related 
matters  interested  parties  deem  relevant 
and  important. 

Dated:  March  17. 1997. 
Marjrbatk  Palm. 
Begister  of  Copyrights. 
|FR  Doc.  97-7091  Filed  3-17--97:  2:51  pml 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-030)] 

Node*  Of  Prospective  Patent  Ucense 

AGENCY:  National  Aertmautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
Ucense. 

SUftMARY:  NASA  hereby  gives  notice 
that  Howard  Industries.  Inc.,  of  1840 
Progress  Avenue,  Columbus.  Ohio 
43207,  has  appUed  for  an  exclusive 
patent  Ucense  to  practice  the  invention 
described  and  claimed  in  U.S.  Patent 
No.  5.373.110.  entitled  "Ion  Exchange 
Polymer  and  Method  of  Making,"  which 
is  assigned  to  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  ob)ections  to  the  prospective 
grant  of  a  license  should  be  sent  to  the 
NASA  Lewis  Research  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  May  19,  1997. 

FOR  FURTHER  MFORKUTION  CONTACT: 
Kent  N.  Stone.  Patent  Attorney.  NASA 
Lewis  Research  Center,  21000  Brookpart 
Road.  Cleveland,  Ohio  44135.  telephone 
(216) 433-8855. 

Dated:  March  14. 1997. 
Edward  A.  Frankla. 
General  Counsel. 

IFR  Doc  97-7072  Filed  3-19-97;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Commftlse  for  Biological 
Sdsncas  (BIO);  Mseting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Miina:  Advisory  CcHnmittee  for  Biological 
ScieDcaa  (BIO)  (1110). 

Date  and  Time:  April  9, 1997,  8:45  ajn.- 
5  pan.;  April  10. 1997,  8:45  a.in.-5  pjn. 


Place:  National  Science  Foundation.  4201 
WilflOD  Blvd..  Arlington.  VA  22230.  Room 
1235. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Mary  E.  Gutter. 
Assistant  Director.  Biological  Sciences.  Room 
605,  National  Science  Foundation,  4201 
WilaoQ  Blvd.  Arlington.  VA  22230  Tel  Na: 
(703)  306-1400. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  The  Advisory 
Committee  for  BIO  provides  advice, 
recommendations,  and  oversight  concerning 
major  program  erophase*,  directions,  and 
goals  for  the  research-related  activities  of  the 
divisions  that  make  up  BIO. 

Agenda:  Covemment  Performance  and 
Review  Act  (GPRA)  and  Future  Plans. 

Dated:  March  17. 1997. 
Linda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

(PR  Doc.  97-7022  Filed  3-19-97;  8:45  am) 
iajjNOOoot  TMs-ai-ai 


Special  Emphasis  PansI  In  Design, 
Manufacture,  artd  Industrial 
Innovation;  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  foUowing 
meeting: 

Name:  Special  Emphasis  Panel  in  Design. 
Manufacture,  and  Industrial  Innovation — 
(1194) 

Date  and  Time:  April  8-9, 1997;  8:30  ajn.- 
5  p.m. 

f^ace:  Rooms  365  and  530.  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Qoeed. 

Contact  Person:  Tony  Centodocati,  SBIR 
Program  Manager.  Ritchie  Cbryell.  SBIR 
Program  Manager,  Darryl  Gorman.  SBIR 
Program  Manager,  and  Joseph  Hennessey, 
SBIR  Program  Manager,  Small  Business 
Innovation  Research  Program.  (703)  306- 
1390.  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF's  SBIR  Program. 

Agenda:  To  review  and  evaluate  SBIR 
Phase  n  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  dosing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  that  are  exempt  under  5  U.S.C 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act  would  be  Improperly 
discloeed. 


Datad:  March  17. 1907. 


Deputy  Director,  Division  of  Human  Reeoarce 

>4anagHtnent,  Acting  Comnuttae  ktanagammt 

Officer. 

[PR  Doc  97-7020  Piled  3-10-97;  8:45  am] 


In 

Manufaeturs,  and  Induatrtal 
Innovadon;  Maatlnga 


In  aocoidance  with  the  Federal 
AdvisfHy  Committee  Act  (Pub  L  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Same:  Special  Emphasis  Panel  in  Design. 
Manufacture,  and  Industrial  Innovatioo — 
(1104). 

Date  and  Time:  KfM  9. 1997;  8:30  ajn.- 
5p.nL 

Place:  Room  410,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlii^Um.  VA  22230. 

Type  (^Meeting:  Qoeed. 

Contact  Person:  Mr.  Darryl  Gonnan. 
Program  Manager,  SmaU  Business 
Technology  Transfer,  (703)  306-1391.  Dr. 
Joeeph  Hennesaey,  Program  Manager,  Small 
Business  Innovation  Research,  (703)  306- 
1391,  National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Purpose  (^Meeting:  To  provide  advice  and 
recommendations  conceming  proposals 
submitted  to  the  NSF's  SBIR  and  STTR 
Program. 

Agenda:  To  review  and  evaluate  SBIR  and 
STTR  Phase  D  proposals  as  part  of  the 
selectioo  process  for  awards. 

Reason  for  dosing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
infonnation.  financial  data  such  as  salaries, 
and  personal  informaiton  concerning 
individuals  associated  with  the  proposals. 
These  matters  that  are  exempt  tmder  5  U.S.C 
552b{c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act  would  be  improperly 
discloeed. 

Dated:  March  17. 1907. 


Deputy  Director,  Division  of  Human  Resource 

h4anagsment.  Acting  Conunittee  Management 

Officer. 

[PR  Doc.  97-7023  Filed  3-19-97;  8:45  am] 


coca  Tits  w  m 


Msni  nsvNW  fanai  lor  ine 
Exparfmantai  Program  To  Stimulals 
CompaUlfva  Raaaarch  (EPSCoR) 
Grants:  Maadng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  fbUowing 
meeting: 


Maine:  Special  Rmphasis  Panel  in 
BjqMrimental  Programs  to  Stimulate 
Competitive  Rassarch  (ESPoR).  #1198. 

Dates:  April  7-8. 1997. 

rtmet:  11:30  ajn.-6  pjn..  April  7, 1987;  8 
a.m.-12  noon.  April  8. 1997. 

Place:  Wyndham  Bristol  Hotel,  2430 
Pennsylvania  Avenue,  NW.,  Washington,  DC 
20037.  (202)  95S-6400  FAX:  202-775-8489. 

Type  of  Meeting:  Qoaad. 

ConlDct-  Dr.  B.  fuM  Harrington,  Program 
IXractor.  Office  of  E:q>erimental  Prugram  to 
Stimulate  Coa^)etitiva  Researdi  (EPSCoR). 
National  Science  Foundation,  Suite  875. 
4201  WUaoD  BhnL,  Ariii«ton.  VA  22230, 
(703)  306-1683. 

Purpoee  of  Meeting:  To  provide  advice  and 

submitted  to  the  NSF  EPSCoR  Grants 
ptogiaui  for  financial  support. 

Agmda:  To  review  and  evahiata  sdsnca 
and  technology  (SftT)  proposals  firm  states 
participating  in  the  Experimental  Program  to 
StimulatB  Competitive  Research,  Prcqiosals 
request  support  far  12-24  month  nm- 
ranenrable  EPSCoR  grants  and  are  submitted 
in  response  to  NSF  solicitation  95-141. 

iiscuon  for  dosing:  The  propoaals  being 
reviewed  include  infbnnation  of  a 
proprietary  or  confidential  nature,  including 
technical  infacmatioo:  financial  data,  such  as 
salaries;  and  peiaonal  infacmation 
coDoaming  individuals  assodatad  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  S22b.(c)  (4)  and  (6)  of  the  Goverament 
in  the  Sunshine  Act 

Dated:  March  17, 1997. 


Deputy  Director,  Division  of  Human 
Resources  Martagement.  Acting  Committee 
Managemntt  Officer. 
[FR  Doc  97-7024  Pilad  3-19-97;  8:45  am] 


Fadaral  Networldng  Coundl  Advlaory 
Commlttse;  Maeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended)  the  National  Sdenoe 
Foundation  announces  the  foUowing 
meeting. 

Mune:  Federal  Networking  rrwmnl 
Advisory  Committee  Meeting  (1177). 

Data  and  Time:  April  14. 1997;  10  aon.  to 
5KM)  pjn.  and  April  15. 1997;  8:30  ajn.  to  6 
pjn. 

Mace:  National  Science  Foimdation,  4201 
Wilson  Boulevard,  Room  1235,  Arlin^n, 
VA  22230.. 

Type  of  Meeting:  Open. 

Contact  Person:  Ms.  Suzanne  Burgess, 
Coordinator,  Federal  Networking  Council, 
DynCorp  I&ET,  4001  N.  Fairfax  Drive,  Suite 
200,  Arlington.  VA  22203-1614,  Telephone: 
(703)  522-6410,  Fax:  (703)  522-7161. 
Internet:  sfaurgnu  iCin  np.org. 

Purpose  of  Meeting:  The  purpose  of  this 
meeting  is  for  the  Advisory  Committee  to 
provide  the  Federal  Networking  Council 
(FNQ  with  technical,  tactical,  and  strategic 
advice,  oonceming  policies  an  issues  raised 


in  die  implemantatiaD  and  deployment  of  die 
National  Research  and  Education  network 
(NREN)  Program. 

Agenda:  Network  Transitian  and 
Scalability.  Internet  Privacy  and  Security, 
Intellectual  Property  Righu  (IPR),  and 
Education. 

Lundteon:  There  is  no  fee  to  attend  diis 
meeting.  However,  attendee  wlio  ragistar  in 
advance  may  order  rafraahmants  and/or  a  box 
hmch  far  wfaidi  there  will  be  a  chargs.  To 
obtain  a  lagistratioo  fann.  contact  Ms. 
Burgess  by  telephone,  fax  or  electraoic  mail 
at  the  number  or  address  above.  Poms  must 
be  rsoeivad  by  March  31, 1007. 

Dated:  March  17, 1097. 


Deputy  Director.  Division  of  Human  Resource 
Mani^Bntent.  Acting  CoenmitteeMartagemera 
Officer. 

(FR  Doc  97-7021  Filed  3-19-97;  8:45  am] 


In  accordance  with  the  Federal 
Advisory  Committee  Act  )(Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  foUowing 
meeting. 

Name:  Special  Emphasis  Panel  in  the 
Geosciences  (1756). 

Date  and  Time:  AjhU  9-11. 1997.  8:30 
a.m.— 5  pjn. 

Mace:  National  Science  Foundation,  4201 
Wilson  Blvd.  Room  730.  Arlington.  VA 
22230.  Room  730. 

7>pe  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Herman  B. 
Zimmerman.  Program  Director  for  the 
Paleoclimate  Program,  Division  of 
Atmospheric  Science,  Room  775.  National 
Science  Foundation.  4201  Wilson  Blvd.. 
Arlington,  VA  22230,  Telephone  number  is 
(703)  306-1527. 

Purpoee  of  Meeting:  To  provide  and  make 
recommendation  concerning  the  Earth 
System  History  (ESH)  proposals. 

Agenda:  to  review  and  evaluate  the  Earth 
System  History  (ESH)  pnqxMals. 

Asason  fw  Closing:  The  proposal  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  finnnHnl  data;  and 
personal  infarmation  oonceming  individuals 
associated  with  the  proposals.  These  matters 
are  exempted  under  5  U.S.C  552b(c),  (4)  and 
(6)  oi  the  Government  Sunshine  Act 

Dated:  March  17, 1997. 


Deputy  Director.  Divisitm  of  Human  Resource 

Management,  Acting  Committee  Management 

Officer. 

(FR  Doc  97-7025  FUed  3-19-97;  8:45  am] 
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apeciai  ciiipiwsis  I'anei  in  iveiwuiMiiy 
&  Communications  Research  and 
Infrastructure;  Notice  of  IMaeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  88  amended),  the  National  Science 
Foundation  aimoiuices  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Networking  and  Communications  Research 
and  Infrastructure  («1207). 

Date  and  Time:  April  8, 1997;  8:30  a-m.  to 
5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  1175,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person(s}:  Mark  Luker,  Program 
Director.  CISE/NCRI,  Room  1175.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230,  (703)  306-1950. 

Purpose  of  Meeting:  To  provide  advice  and 
iBcommendations  concerning  proposals 
sulHiutted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
submitted  for  the  Connections  to  this  Internet 
Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  iiM-lnHiiig 
twchniral  information;  financial  data,  such  as 
Hlaries.  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  March  17. 1997. 
t  iM«l»  Allea-Bantm, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

[FR  Doc.  97-7019  Filed  3-19-97;  8:45  am) 


Advisory  Panel  for  Nauroscianca; 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Neurosdoica 
(1158). 

Date  and  Time:  April  10  ft  11, 1907;  9  a.m. 
to  6  p.m. 

Place:  Room  385, 4201  Wilson  Boulevard. 
Arlington.  VA 

Type  of  Meeting:  Part-Open. 

Contact  Personr.  Dr.  Walter  Wilczynski. 
Program  Director,  Behavioral  Neuroecience; 
Dr.  Raymon  Glantz,  Program  Director. 
Computational  Neuroacience;  Division  of 
Intargrative  Biology  and  Neuroacience;  room 
685.  National  Scienca  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230; 
Telephone;  (703)  306-1416. 

Purpose  of  Meeting-  To  provide  advice  and 
recommendations  concaming  propoaals 
sufamittad  to  NSF  for  finaiwial  support 

Minutes:  May  be  obtained  from  the  contact 
paraoDS  listed  above. 


Agenda:  Open  Session:  April  11,  1997; 
11:00  a.m.  to  12:00  p.m..  To  discuss  research 
trends  and  opportunities  in  Behavioral  and 
Computational  Neuroacience.  Closed 
Session:  April  10,  1997;  9  a.m.  to  6  p.m.; 
April  11, 1997,  9  a.m.  to  11  a.m.:  12  p.m.  to 
6  p.m.  To  review  and  evaluate  Behavioral 
and  Computational  Neuroscience  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing;.  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated  March  17,  1997. 
Linda  AllBB-Baaton, 

Deputy  Director.  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 
(FR  Doc  97-7026  Filed  3-19-97;  8:45  am) 

aujNGCooE  rsas-ai-M 


SunsMna  Act  Meeting 

AQBICY  HOUMNG  MEFPNG:  National 
Science  Foundation,  National  Science 
Board. 

DATE  AND  TME:  March  27,  1997,  11:30 
a.m..  Closed  Session;  March  27, 1997, 
3:30  p.m.,  Qosed  Session:  March  28, 
1997,  8:30  a.m.,  Open  Session. 
PtACE:  National  Science  Foundation, 
4201  Wilson  Boulevard,  Room  1235. 
Arlington,  Virginia  22230. 
STATUS:  Part  of  this  meeting  will  be 
open  to  the  public.  Part  of  this  meeting 
will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSOERED: 

Thursday.  March  27,  1997 

Qosed  Session  (11:30  a.m.-12:30  p.m.) 

— Awards  ft  Agreements 

Thursday.  March  27.  1997 

Closed  Session  (3:30  p.m.-5:45  p.m.} 

— Awards  ft  Agreements 

— NSF  Long-Range  Planning 

— Minutes,  Febnury  1997  Meeting 

— Personnel 

— Vannevar  Bush  Award 

— Alan  T.  Waterman  Award 

Friday,  March  28.  1997 

Open  Session  (8:30  a.m.-12:30  p.m.) 

— Minutes,  February  1997  Meeting 
— Closed  Session  Agenda  Items — May 

1997  Meeting 
— Chairman's  Report 
— Director's  Report 
— Program  Approval 
— Action  Item:  Future  NSB  Operations 
— Action  Item:  Proposed  Merit  Review 

Criteria 


— Discussion  Item:  Mechanisms  for 
Setting  Priorities  in  S&E 

— Discussion  Item:  Large  Haldron 
Collider  (Guests:  Dr.  Chris  Llewelyn- 
Smith,  CERN  and  Dr.  Martha  Krebs, 
DOE) 

— Reports  from  Committees 

— Other  Business 

— Adjourn 

Maria  Cehakky. 

Executive  Officer. 

(FR  Doc.  97-7172  Filed  3-18-97;  9:58  am) 
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NATIONAL  WOIMEN'S  BUSINESS 
COUNCiL 

Sunshine  Act  Meeting 

AGENCY:  National  Women's  Business 

Council. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Women's  Business  Ownership  Act, 
Public  Law  100-^403  as  amended,  the 
National  Women's  Business  Council 
announces  forthcoming  Council 
Meetings  and  joint  meeting  of  the 
NWBC  and  Interagency  Committee  on 
Women's  Business  Enterprise.  These 
meetings  will  cover  action  items  to  be 
taken  by  the  National  Women's 
Business  Council  in  Fiscal  Year  1997 
including  but  not  limited  to  increasing 
procurement  opportunities  and  access 
to  capital  for  women  business  owners. 
DATES:  April  8. 1997  from  10:00  am  to 
5:00  pm. 

ADDRESSES:  U.S.  Department  of 
Treasury,  Secretary's  Conference  Room, 
Room  «3327,  Washington,  DC  20515. 
STATUS:  Open  to  the  public. 
CONTACT:  For  further  information 
contact  Amy  Millman,  Executive 
Director  or  Gilda  Presley, 
Administrative  Officer,  National 
Women's  Business  Coimcil,  409  Thir4 
Street,  S.W.,  Suite  5850,  Washington. 
DC  20024,  (202)  205-3850. 
GUdaPrasley. 

Administrative  Officer,  National  Women's 
Business  Council. 

[FR  Doa  97-7143  Filed  3-17-97;  4:24  pm) 
■UMQOOOCi 


OFRCF  OF  NAVAJO  AND  HOPI  INDIAN 
RELOCATION 

Naw  Lands  Grazing  Parmtts;  Qoaa  of 
Application 

AQBtCr:  Office  of  Navajo  and  Hopi 
Indian  Relocation. 
ACTION:  Notice. 


SUMMARY:  This  notice  establishes  the 
date  when  the  application  period  for 
New  Lands  Grazing  Permits  will  close. 
This  action  is  necessary  to  comply  with 
25  CFR  700.709. 

FOR  FURTHER  MFORMAT10N  CONTACT:  Paul 
Tessler  (Legal  Counsel),  Office  of  Navajo 
and  Hopi  Indian  Relocation,  at  (520) 
779-2727. 

SUPPLEMENTARY  INFORMATION:  On  June  9. 
1992,  the  Office  of  Navajo  and  Hopi 
Indian  Relocation  (ONHIR)  published  in 
the  Federal  Register  (Vol.  57,  No.  111. 
at  p.  24363)  a  final  rule  regarding  New 
Lands  Grazing  privileges.  The  rule,  25 
CFR  700.709(d)  provided  that  the 
ONHIR  will  determine  when  the 
application  period  for  New  Lands 
Grazing  Permits  will  close  and  that  a 
notice  of  that  date  would  be  published. 

The  ONHIR  has  determined  that 
ptirsuant  to  25  CFR  700.709,  persons  on 
the  list  of  permittees  eligible  to  receive 
grazing  permits  must  file  an  application 
for  a  New  Lands  Grazing  Permit  by  June 
2, 1997,  or  they  will  lose  their  priority 
status  for  receiving  permits. 

The  ONHIR  also  intends  to  notify 
each  of  the  approximately  65  persons 
eligible  to  receive  a  New  Lands  Grazing 
Permit  by  writing  to  them  personally. 

Dated:  March  11, 1997. 
Ghriatophar  J.  Bavaai. 

Executive  Director,  Office  of  Navajo  and  Hopi 
Indian  Relocation. 

(FR  Doc.  97-6967  Filed  3-19-97;  8:45  am) 
BHAJNQ  COOC  78aO-ei-H 


NUCLEAR  REGULATORY 
COMMISSION 

Agancy  Information  Collactlon 
Activttiaa:  Proposad  Cdlaction: 
Commant  iwiuast 

AOaiCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment 

>    SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
(»llections  tmder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  Part  50.  "Domestic 
Licensing  of  Production  and  Utilization 
Facilities". 

2.  Current  OMB  approval  niunber 
3150-0011. 

3.  How  often  the  collection  is 
required:  As  necessary  in  order  for  NRC 


to  meet  its  responsibilities  to  conduct  a 
detailed  review  of  applications  for 
Ucenses  and  amendments  thereto  to 
construct  and  operate  nuclear  power 
plants,  preliminary  or  final  design 
approvals,  design  certifications, 
research  and  test  bcilities,  reprocessing 
plants  and  other  utilization  and 
production  focilities,  licensed  pursuant 
to  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act)  and  to  monitor  their 
activities. 

4.  Who  is  required  or  asked  to  report: 
Licensees  and  applicants  for  nuclear 
power  plants  and  non-power  reactors 
(research  and  test  facilities). 

5.  The  niunber  of  annual  respondents: 
154. 

6.  The  number  of  hoius  needed 
annually  to  complete  the  requirement  or 
request:  5.5M  (approximately  2.8M 
reporting  hours  and  2.6M  recordkeeping 
hours);  an  average  of  35.6K  per 
respondent  

7.  Abstract:  10  CFR  Part  50  of  the 
NRC's  regulations,  "Domestic  Licensing 
of  Production  and  Utilization 
Facilities,"  specifies  technical 
information  and  data  to  be  provided  to 
the  NRC  or  maintained  by  applicants 
and  licensees  so  that  the  NRC  may  make 
determinations  necessary  to  promote  the 
health  and  safety  of  the  public,  in 
accordance  with  the  Act.  The  reporting 
and  recordkeeping  requirements 
contained  in  10  GFR  Part  50  are 
mandatory  for  the  affected  licensees  and 
applicants. 

Submit,  by  May  19, 1997,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utihty? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimigwH, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  vienved  free  of  charge 
at  the  NRC  Public  Document  Room. 
2120  L  Street  NW  (lower  level). 
Washington.  DC  Members  of  the  public 
who  are  in  the  Washington.  DC,  area  can 
access  this  document  via  modem  on  the 
Public  Document  Room  Bulletin  Board 
(NRC's  Advanced  Copy  Document 
Library),  NRC  subsystem  at  FedWorld, 
703-321-3339.  Members  of  the  public 
who  are  located  outside  of  the 
Washington.  DC.  area  can  dial 
FedWorld.  1-800-303-9672.  or  use  the 
FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 


will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  DC,  area  at  202-634-3273. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
R^ulatory  Commission.  T-6  F33, 
Washington,  DC,  20555-0001,  by 
telephone  at  (301)  415-7233.  or  by 
Internet  electronic  mail  at 
BJSl©NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 

Gerald  F.  Cranfianl, 

Designated  Senior  Official  for  Information 

Resources  Management. 

(FR  Doc.  97-7059  Filed  3-19-97;  8:45  am) 
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[Docket  No*.  STN  5(MS4,  STN  50-466,  STN 
50-456  and  50-467] 

Commonwaalth  Edison  Company; 
Byron  Station,  Units  1  and  2; 
Braidwood  Station,  Units  1  and  2; 
Environmantai  Asaaaamant  and 
Rnding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facihty  Operating  License  Nos.  NPF- 
37.  NPF-66.  NPF-72  and  NPF-77, 
issued  to  Commonwealth  Edison 
Company  (ComEd,  the  licensee),  for 
operation  of  Byron  Station,  Units  1  and 
2.  located  in  C^e  Coimty.  Illinois  and 
Braidwood  Station,  Units  1  and  2, 
located  in  Will  Coimty,  Illinois. 

I 


EnritiMiinental 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
technical  specifications  (TS)  to  take 
credit  for  soluble  boron  in  the  spent  foel 
pool  in  nrtaintaining  an  acceptable 
margin  of  subcriticality.  The  proposed 
change  would  remain  in  offset  until 
December  31, 1997,  at  which  time  the 
licensee  is  expected  to  implement  long- 
term  collective  actions. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  in 
order  for  the  licensee  to  be  in 
compliance  with  its  TS.  Heretofore,  the 
compliance  with  the  requirement  to 
maintain  criticality  (k.ir)  in  the  spent 
foel  pool  to  less  than  0.95  vrith 
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unborated  water  was  accomplished 
through  the  use  of  Borailex,  a  neutron 
absorfaer.  However,  recent  tests  have 
indicated  that  the  Boraflex  is  showing 
degradation  induced  by  ganuna 
radiation.  Maintaining  boron 
concentration  of  2000  parts  per  miUion 
in  the  spent  fuel  pool  is  more  than 
sufBcient  to  ensure  that  the  k«fT  is 
maintained  below  0.95. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  licensee's  proposal  to 
take  credit  for  soluble  boron  in  the  spent 
fuel  pool  water  to  maintain  k^n  less  than 
or  equal  to  0.95  is  acceptable. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  oRsite,  and  there  is  no 
signiGcant  increase  in  the  allowable 
individual  or  ciunulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Ahematives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
gl eater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  ciurent  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Ahemative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Byron  Station,  Units  1 
and  2,  and  Braidwood  Station.  Units  1 
and  2. 

Agencies  and  Persons  Consulted 

In  accordance  writh  its  stated  policy, 
on  February  11,  1997,  the  staff 


consulted  with  Frank  Niziolek  of  the 
Illinois  Department  of  Nuclear  Safety, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  5,  1996,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Celman  Building.  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  rooms  located  at:  for 
Byron,  the  Byron  Public  Library  District, 
109  N.  Franklin,  P.O.  Box  434,  Byron, 
Illinois  61010:  for  Braidwood,  the 
Wilmington  Public  Library,  201  S. 
Kankakee  Street,  Wilmington,  Illinois 
60481. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  CommiMion. 
Robert  A.  Capra, 

Director.  Pro/ect  Directorate  in-2.  Division 
of  Reactor  Protects— m/IV.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  97-7060  Filed  3-10-97:  8:45  am) 

MUJNQ  COOC  79M-01-P 


Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Enei^  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  April 
3-5,  1997.  in  Conference  Room  T-2B3, 
11545  Rockville  Pike,  Rockville. 
Maryland.  The  date  of  this  meeting  was 
previously  published  in  the  Federal 
Sagntar  on  Thursday,  January  23,  1997 
(62  FR  3539). 

Thtiiay,  April  3. 1«e7 

8:30  A M.-a  45  AM.:  Opening  Remarks  try 
the  ACRS  Chairman  (Op«i)— The  ACRS 
Qiaiiman  will  make  opening  remarka 
wfarrtiim  conduct  of  tlte  meeting  and 
coaunent  briefly  regarding  items  of  cuirani 
interasL  During  thia  aeMion.  the  Committee 
will  diacuaa  priorities  for  preparation  of 
ACRS  reports. 

8:45  AM.-9:45  AM.:  Proposed  Regulatory 
Approach  Associated  with  Steam  Generator 
Integrity  (Open)— The  Committee  will  bear 
pmawiitatioos  by  and  hold  diacussiona  with 
rapreaantatives  of  the  NRC  staff  regarding  the 
profwaed  regulatory  approach  for  dealing 
with  steam  generator  integrity  issues. 


Representatives  of  the  nuclear  indiutry 
will  participate,  as  appropriate. 

lO.-OO  AM.-l  1 .30  A.M.:  Consequences  of 
Reactor  Water  Cleanup  System  Line  Break 
Outside  Containment  (Open) — The 
Committee  will  hear  presentations  by  and 
hold  discussions  with  representatives  of  the 
NRC  staff  regarding  the  results  of  the  study 
performed  by  the  staff  on  the  consequences 
of  reactor  water  cleanup  system  line  break 
outside  containment. 

Representatives  of  the  nuclear  industry 
will  participate,  as  appropriate. 

1 1 .30  A.M.-1 1 :45  AM. :  Sulxommittee 
Report  (Open)— The  Committee  mil  hear  a 
report  by  the  Chairman  of  the  Thermal- 
Hydraulic  Phenomena  Subcommittee 
regarding  the  items  discussed  during  the 
March  28, 1997  subcommittee  meeting. 

1 J  :45  AM.-12O0  Noon:  Reconciliation  of 
ACRS  Comments  and  Recommendations 
(Open)— The  Committee  will  discuss 
responses  from  the  NRC  ExecuUve  Director 
for  Operations  (EDO)  to  comments  and 
recommendations  included  in  recent  ACRS 
reports.  The  EDO  responses  are  expected  to 
be  provided  to  the  ACRS  prior  to  the 
meeting. 

IM)  P.M.-2:30  P.M.:  Proposed  Regulatory 
Guidance  Related  to  Implementation  of  10 
CFR  50.59  Requirements  (Open)— The 
Committee  will  hear  presentations  by  and 
hold  discussions  with  representatives  of  the 
NRC  staff  regarding  the  proposed  regulatory 
guidance  for  assessing  the  adequacy  of  the 
Ucensees  process  for  implementing  the 
requirements  of  10  CFR  50.59,  "Changes. 
Teats  and  Experiments." 

Representatives  of  the  nuclear  industry 
will  participate,  as  appropriate. 

2  45  PM-6  30  PM.:  Preparation  of  ACRS 
Reports  (Often) — The  Committee  will  discuss 
proposed  ACRS  reports  on  matters 
considered  during  this  meeting,  as  well  as 
proposed  reports  considered  during  previous 
meetings  on  issues  such  as  shutdown 
operations  risk  and  plant-specific  safiaty 
goals. 

Friday,  April  4.  lee? 

8:30  A.M.-8:35  A.M. :  Opening  Remarks  by 
the  ACRS  Chainnan  (Open)— The  ACRS 
Chairman  will  make  opening  remarks 
regarding  conduct  of  the  meeting. 

8:35  A.M-lOiX)  AM.:  Boraflex  Degradation 
in  Spent  Fuel  Pool  Storage  Rtxks  (Open) — 
The  Committee  will  hear  presentations  by 
and  hold  discussions  with  representaUves  of 
the  NRC  staff  regarding  the  resolution  of 
issues  aaaociated  with  the  degradation  of 
Bormflex  used  in  spent  fuel  pool  storage  racks 
and  licensee  responses  to  Generic  Letter  96- 
04.  "Boraflex  Degradation  in  Spent  Fuel 
Storage  Racks." 

Representatives  of  the  nuclaer  industry 
will  participate,  as  appropriate. 

10.15  AM.-11:45  AM.:  Use  of  Potassium 
Iodide  After  o  Seven  Accident  (Open) — The 
Committee  will  hear  presentations  by  and 
hold  discussions  with  the  representatives  of 
the  NRC  staff  regarding  the  NRC  policy  on 
the  use  of  potassium  iodide  after  a  severe 
accident  and  other  related  issues. 

J.I5  P.M.-l:45  P.M.:  Future  ACRS 
Activities  (Open) — The  ComLmittee  wrill 
diacuaa  the  recommendations  of  the  Planning 


and  Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the  hill 
Committee  during  future  meetings. 

1:45  PM.-7M)  PM.:  Preparation  of  ACRS 
Reports  (Open) — The  Committee  will 
continue  its  discussion  of  proposed  ACRS 
reports  on  matters  considered  during  this 
meeting,  as  well  as  proposed  reports 
considered  during  previous  meetings  on 
issues  such  as  shutdown  operations  risk  and 
plant-specific  safety  goals. 

Satutlay.  April  S.  IfST 

8:30  AM.SM)  A.M.:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed) — The  Committee  will  hear  a 
report  of  the  Planning  and  Procedures 
Subcommittee  on  matters  related  to  the 
conduct  of  ACRS  business  and  organizational 
and  personnel  matters  relating  to  the  ACRS. 

(Note:  A  portion  of  this  session  may  be 
closed  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to  the 
internal  personnel  rules  and  practices  of  this 
Advisory  Committee,  and  information  the 
release  of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy.) 

9iX)  AM.-12i)0  PM.:  Preparation  of  ACRS 
Reports  (Open) — The  Committee  will 
continue  its  discussion  of  proposed  ACRS 
reports  on  matters  coiuidered  during  this 
meeting,  as  well  as  proposed  reports 
considered  during  previous  meetings  on 
issues  such  as  shutdown  operations  risk  and 
plant-specific  safety  goals. 

I2.-00  P.M.-1 :00  PM. :  Strategic  Planning 
(Open) — The  Committee  will  continue  its 
discussion  of  items  of  significant  importance 
to  NRC.  including  rebaselining  of  the 
Committee  activities  for  FY  1997. 

1 M)  P.M.-1 .30  P.M. :  Miscellaneous 
(Open) — The  Committee  will  discuss  matters 
related  to  the  conduct  of  Committee  activities 
and  matters  and  specific  issues  that  were  not 
completed  during  previous  meetings,  as  time 
and  availability  of  information  permits. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Regiiitar  on  October 
1,  1996  (61  FR  51310).  In  accordance  with 
these  procedures,  oral  or  written  statements 
may  be  presented  by  members  of  the  public, 
electronic  recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting,  and 
questions  may  be  asked  only  by  members  of 
the  Committee,  its  consultants,  and  staff. 
Persons  desiring  to  make  oral  statements 
should  notify  Mr.  Sam  Duraiswamy,  Chief. 
Nuclear  Reactors  Branch,  at  least  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made  to 
allow  the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
pictiue,  and  television  cameras  during  this 
meeting  may  be  limited  to  selected  fxMtions 
of  the  meeting  as  determined  by  the 
Chairman.  Information  regarding  the  time  to 
be  set  aside  for  this  purpose  may  be  obtained 
by  contacting  the  Chief  of  the  Nuclear 
Reactors  Branch  prior  to  the  meeting.  In  view 
of  the  possibility  that  the  schedule  for  ACRS 
meetings  may  be  adjusted  by  the  Chairman 
as  neoeasary  to  focilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend  should 
check  with  the  Chief  of  the  Nuclear  Raectras 
Branch  if  such  reacheduling  would  result  in 
major  inconvenience. 


In  accordance  with  Subsection  10(d)  P.L 
92-463, 1  have  determined  that  it  is  necessary 
to  close  portions  of  this  meeting  noted  above 
to  discuss  matters  that  relate  solely  to  the 
internal  personnel  rules  and  practices  of  this 
Advisory  Committee  per  5  U.S.C  552b(c)(2), 
and  to  discuss  information  the  release  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy  per 
5  U.S.C.  552b(c)(6). 

Further  information  regaruing  topics  to  be 
discxissed,  whether  the  meeting  has  been 
cancelled  or  rescheduled,  the  Chairman's 
ruling  on  requests  for  the  opportimity  to 
present  oral  statements  and  die  time  allotted 
therefor  can  be  obtained  by  contacting  Mr. 
Sam  Duraiswamy,  Chief,  Nuclear  Reactors 
Branch  (telephone  301/415-7364),  between 
7:30  A.M.  and  4:15  P.M.  EST. 

ACRS  meeting  notices,  meeting  transcripts, 
and  letter  reports  are  now  available  on 
Fed  World  from  the  'NRC  MAIN  MENU." 
Direct  Dial  Access  number  to  FedWorld  is 
(800)  303-9672  or  ftp.fedworld.  These 
documents  and  the  meeting  agenda  are  also 
available  for  downloading  or  reviewing  on 
the  internet  at  http://www.nrcgov/ 
ACRSACNW. 

Dated:  March  17, 1997. 

Andrew  L.  Bates, 

Advisory  Coirunittee  Management  Officer. 
[FR  Doc.  97-7058  FUed  3-19-97;  8:45  am) 


SECURITIES  AND  EXCHANGE 
COMMISSION 


pnvestmant  Compeny  Act 
22S64;  811-606^ 


Na 


ACM  Managed  Muitl-Martcet  Trust,  Inc.; 
NoUca  of  Application 

March  14, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  imder  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPUCANT:  ACM  Managed  Multi-Market 
Trust.  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCA710N:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FHJNQ  DATES:  The  application  was  filed 
on  July  26, 1996  and  %vas  amended  on 
February  6, 1997. 

HEARMQ  OR  NOmCATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  8,  1997,  and  should  be 
accompanied  by  proof  of  service  on 


applicant,  in  the  form  of  an  affidavit,  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary.  ^ 

ADDRESSES:  Secretary,  SBC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  1345  Avenue  of  the 
Americas,  New  York,  New  York  10105. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Elaine  M.  Boggs,  Senior  Counsel,  at 
(202)  942-0572  (EHvision  of  Investinent 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Repreaentatioiis 

1.  AppUcant  is  a  closed-end 
management  investment  company  that 
is  organized  as  a  corporation  under  the 
laws  of  Maryland,  Applicant  registered 
under  the  Act  and  filml  a  registration 
statement  on  Form  N-2  on  November 
17, 1989.  Applicant's  registration 
statement  was  declared  effective  on 
January  19,  1990,  and  applicant 
commenced  a  public  offering  of  its 
shares  shortly  thereafter. 

2.  On  December  7, 1994,  applicant's 
board  of  directors  considered  and 
approved  a  sale  of  substantially  all  of 
the  assets  and  liabiUties  of  applicant  to 
the  Alliance  Multi-Market  Strategy 
Trust,  Inc.  (the  "Acquiring  Fimd").  The 
board  of  directors  made  the  findings 
required  by  rule  1 7a-8  under  the  Act, 
i.e.,  that  the  reorganization  was  in  the 
best  interest  of  applicant  and  that  there 
would  be  no  dilution,  by  virtue  of  the 
proposed  exchange,  in  the  value  of 
shares  held  at  that  time  by  appUcant's 
shareholders.^  In  determining  that 
applicant  should  enter  into  the 
reorganization,  the  directors  considered, 
among  other  things,  the  investment 
objectives,  policies,  and  restrictions  of 
applicant  and  the  Acquiring  Fund. 

3.  On  January  20, 1995,  a  proxy 
statement  was  filed  with  the  SEC  and 
applicant  mailed  proxy  materials  to  its 
shareholders  approximately  a  month 
later.  On  April  21, 1995,  applicant's 
shareholders  approved  the 
reorganization. 


'  Rule  17a-S  provides  an  exemption  from  sactioo 
17(a)  for  certain  reofganizations  among  registered 
investment  mmpaniet  that  may  be  affiliated 
petsoos,  or  affiliated  persons  of  an  affiliated  penoo. 
solely  by  teesoo  of  having'k  mmmnrx  investment 
adviser,  commoo  directors,  aod/or  common 
officers. 


IMI 
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4.  On  May  5.  1995.  applicant 
transferred  its  assets  and  liabilities  to 
the  Acquiring  Fund  in  exchange  for 
shares  of  the  Acquiring  Fund  on  the 
basis  of  the  relative  net  asset  values  per 
share  of  applicant  and  the  Acquiring 
Fund.  Applicant's  net  assets  on  such 
date  amoimted  ts  $76,655,258.68,  or 
$7.68  per  shares.  The  shares  of  the 
Acquiring  Fund  received  by  appUcant 
were  distributed  to  apphcant's 
shareholders  based  on  the  relative  net 
assert  values  per  share  of  the  two  funds. 
No  brokerage  fees  were  paid  in 
connection  with  the  reorganization. 

5.  Expenses  of  approximately 
$144,000  incurred  in  connection  with 
the  reorganization  were  paid  by 
applicant.  The  expenses  consisted  of 
legal  fees  of  approximately  $77,500. 
printing  costs  of  approximately  $43,000, 
taxes  of  approximately  $10,000,  and 
accounting  costs  of  approximately 
$13,500.  Applicant  states  that  legal  and 
printing  costs  similar  to  those  actually 
incurred  would  have  been  borne  by 
applicant  had  the  reorganization  not 
occurred  as  applicant  had  a  policy  that, 
under  prevailing  market  conditions, 
likely  would  have  required  appUcant  to 
seek  shareholder  consent  to  convert 
applicant  into  an  open-end  fund. 

6.  Applicant  states  that  subsequent  to 
the  filing  of  the  Form  N-8F,  it  will  file 
articles  of  dissolution  with  the  State  of 
Maryland  to  terminate  applicant's  legal 
existence. 

7.  There  are  no  securityholders  to 
whom  distributions  in  complete 
Uquidation  of  their  interests  have  not 
been  made.  AppUcant  has  retained  no 
assets.  AppUcant  has  no  debts  or  other 
liabiUties  that  remain  outstanding. 
AppUcant  is  not  a  party  to  any  Utigation 
or  administntive  proceeding. 

8.  AppUcant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
afEurs. 

For  th«  OmamiMioo.  by  the  Diviaion  of 
Investment  MAuagement,  pursuant  to 
detegatad  authority. 
(■Mikaa  G.  Kate. 
S0cntaiy. 
[PR  Doa  97-7050  FiM  3-l»-a7;  S.^S  ■n) 


|RaL  No* 
CMoofp  Ufa 


nto  Na  812-10484] 
Inauranca  Company,  at  i 


March  14. 1997. 

AOBICy:  The  Securities  and  Exchange 
Commissioa  (the  "Commission"). 
ACTION:  Notice  of  appUcation  for  an 
order  pursuant  to  the  Investment 
Company  Act  of  1940  ("1940  Act"). 


APPtXANTS:  Citicorp  Life  Insurance 
Company  ("Qticorp  Life").  First 
Gticorp  Life  Insiu-ance  Company  ("First 
Citicorp  Life,"  together  with  Citicorp 
Life,  the  "Comp>anies").  Qticorp  Life 
Variable  Annuity  Separate  Account 
("Citicorp  Life  Account")  and  First 
Citicorp  Life  Variable  Aimuity  Separate 
Account  ("First  Qticorp  Life  Account," 
together  with  the  Qticorp  Life  Accoimt, 
the  "Accounts"). 

RE1.EVANT  1M0  ACT  SECDONS:  Order 
requested  tuider  Section  26(b). 

SUMMARY  OF  THE  APPtX^ATKM: 
AppUcants  seek  an  order  to  permit  the 
substitution  of  shares  of  certain 
portfoUos  of  the  Fidelity  Variable 
Insurance  Products  Fund  ( "FideUty 
VIP")  and  the  AIM  Variable  Insurance 
Funds,  Inc.  for  shares  of  portfoUos  of  the 
Landmark  VIP  Funds  currently  held  by 
the  Accounts  to  support  individual 
flexible  premium  deferred  variable 
annuity  contracts  (collectively,  the 
"Contracts")  issued  by  the  Companies. 

RUNG  DATES:  The  appUcation  was  filed 
on  December  5, 1996,  and  amended  on 
March  3, 1997. 

HEARING  OR  NCrpnCATION  Of  HEARINO:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  AppUcants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  April  8. 1997,  and  should  be 
accompanied  by  proof  of  service  on 
AppUcants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Sectirities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  WaahingtOD,  DC  20549. 
AppUcants.  c/o  Richard  M.  Zuckoinan, 
Esq.,  Qticorp  Life  Insurance  Company, 
800  Silver  Lake  Boulevard.  Dover, 
Delaware  19901. 

FOR  FURTHER  MFORMATKM  CONTACT. 
Ethan  D.  Corey,  Senior  Counsel,  or 
Kevin  M  Kirchoff,  Branch  Chief,  Office 
of  Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPlfMENTARY  IIFORMATION:  FoUowing 
is  a  summary  of  the  appUcation;  the 
complete  appUcation  is  available  for  a 
fee  fiom  the  PubUc  Reference  Branch  of 
the  Conunission. 


AppUcants'  Representations 

1 .  Citicorp  Life  is  a  stock  Ufa 
insurance  company  organized  under  the 
laws  of  the  State  of  Arizona  in  1971. 
Qticorp  Life  is  a  wholly  owned 
subsidiary  of  Qtibank  Delaware  which 
is  a  wholly  owned  subsidiary  of  Qticorp 
Holdings,  Inc.  In  turn,  Qdcorp 
Holdings.  Inc.  is  a  wholly  owned 
subsidiary  of  Qticorp.  Qticorp  Life  is 
the  depositor  and  sponsor  of  the 
Qticorp  Life  Account. 

2.  First  Qticorp  Life  is  a  stock  Ufe 
insuirance  company  organized  under  the 
laws  of  the  State  of  New  York  in  1978. 
First  Qticorp  Life  is  a  wholly  owned 
subsidiary  of  Qticorp  Life.  First  Qticorp 
Life  is  the  depositor  and  sponsor  of  the 
First  Qticorp  Life  Accoimts. 

3.  The  board  of  directors  of  Qticorp 
Life  estabUshed  the  Qticorp  Life 
Account  on  July  6. 1994.  The  Qticorp 
Life  Account  is  registered  under  the 
1940  Act  as  a  unit  investment  trust  (File 
No.  811-8628).  hiitially.  the  Qticorp 
Life  Account  invested  exclusively  in 
shares  of  the  following  portfolios:  (1) 
The  U.S.  Government.  Equity.  Balanted 
and  International  Equity  Funds  of  the 
Landmark  VTP  Funds;  (2)  the  Growth 
PortfoUo  of  the  Variable  Insurance 
Products  Fund;  (3)  the  AIM  V.I.  Capital 
Appreciation  Fund  of  AIM  Variable 
Insurance  Funds,  Inc.;  and  (4)  the  World 
Government  and  Money  Market  Series 
of  the  MPS  Variable  Insurance  Trust. 

4.  The  board  of  directors  of  First 
Qticorp  Life  estabUshed  the  First 
Qticorp  Life  Account  on  July  6. 1994. 
The  First  Qticorp  Life  Account  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust  (File  No.  811-8732). 
Since  inception,  the  First  Citicorp  Life 
Account  invested  in  the  same 
investment  portfoUos  as  those  ipitially 
available  under  the  Qticorp  Life 
Account. 

5.  The  Landmark  VIP  Funds  was 
organized  as  a  Massachusetts  business 
trust  on  August  22, 1991.  It  is  registered 
under  the  1940  Act  as  an  open-end 
management  investment  company  (File 
No.  811-6401).  The  Landmark  VIP 
Funds  is  a  series  investment  company 
that  is  ciurently  comprised  of  four 
investment  portfoUos:  the  Landmark 
VIP  U.S.  Government  Fund,  the 
Landmark  VIP  Balanced  Fund,  the 
Landmaric  VIP  Equity  Fund  and  the 
Landmark  VIP  International  Equity 
Fund  (collectively,  the  "Removed 
Funds").  Qtibank,  N.A.,  a  wholly- 
owned  subsidiary  of  Qticorp,  is  the 
investment  adviser  to  the  Landmark  VIP 
Funds. 

6.  The  Landmark  VIP  U.S. 
Government  Fund  seeks  to  earn  current 
income  and  preserve  capital  by 


investing  primarily  in  U.S.  government 
securities  and  repiut:hase  agreements 
involving  U.S.  government  seciuities. 
The  Landmail:  VIP  Balance  Ftmd  seeks 
to  earn  high  ctirrent  income  by  investing 
in  a  broad  range  of  securities,  to 
preserve  capital,  and  to  provide  growth 
potential  with  reduced  risk.  The 
Landmark  VIP  Equity  Fimd  seeks  long- 
term  capital  growth;  dividend  income,  if 
any,  is  incidental  to  this  investment 
objective.  The  fund  seeks  to  achieve  its 
objective  by  investing  primarily  in 
common  stocks  of  domestic  issuere, 
with  emphasis  on  established 
companies.  The  Landmark  VIP 
International  Equity  Fimd  seeks  long- 
term  capital  growth;  dividend  income,  if 
any,  is  incidental  to  this  investment 
objective.  The  fund  seeks  to  achieve  its 
objective  by  investing  primarily  in 
common  stocks  of  non-U.S.  issuers, 
including  issuers  in  developing 
countries,  with  an  emphasis  on 
estabUshed  companies. 

7.  Qtibank,  N.A.  currently  reimburses 
the  expenses  of  each  Landmark  VIP 
Fund  to  maintain  the  following  expense 


ratios:  U.S.  Government  Fimd,  0.60%; 
Equity  Fund,  0.75%;  Balanced  Fimd, 
0.70%;  and  International  Equity  Fund, 
1.20%.  The  expense  reimbursement 
arrangements,  however,  are  voluntary 
and  may  be  discontinued  by  Qtibank 
N.A.  at  any  time. 

8.  AppUcants  state  that  the  Removed 
Funds  as  individual  investment  options 
have  not  generated  substantial  Contract 
owner  interest  since  their  inception. 
Each  Removed  Fimd  is  relatively  small 
when  compared  with  many  other 
similar  investment  portfoUos  of  open- 
end  management  investment  companies 
available  as  investment  vehicles  for 
variable  annuity  products.  As  a  result, 
the  annual  expense  ratios  of  these 
funds,  absent  any  expense 
reimbursement,  have  been  higher  than 
the  ratios  of  most  similar  but  larger 
portfoUos.  Furthermore,  the 
performance  of  the  Removed  Funds 
since  their  inception,  although  not  poor, 
has  been  unremarkable  given  overall 
performance  during  that  period.  The 
foUowing  charts  provide  size,  expense 


and  performance  information  for  the 
Landmark  VIP  Funds. 


Landmark  VIP  funds 

Net  as- 
sets at 

year- 
end  (in 

mit- 
Rons)< 

Expense 
ration 
(per- 
cent) 

U.S.  Government  Fund: 
1995 

$1,292 
1,400 

1.894 
2.675 

1.827 
2.488 

4.515 
5.057 

9  07 

1996 

7.55 

Equity  Fund: 

1995 „ 

1996 

7.83 
488 

Balanced  Fund: 

1995 „ 

1996 

7.32 
476 

International  Equity 
Fund: 
1995 

4.84 

1996 

4.83 

^  Net  assets  for  1996  are  as  of  Septernber 
30.  1996. 

2  Expense  ratios  for  1996  are  for  the  nine- 
montti  period  ended  September  30.  1996  and 
have  been  annuaiized. 


Landmar1(  VIP  funds 


U.S.  Goverrvnent  Fund  ... 

Equity  Fund  

Balanced  Fund  ... 

International  Equity  Fund 


Standard  total  retum^ 


inception  of  fuTKls 

througfi  9/30/96 

(percent) 


4.17 
18.50 
1^12 

4.96 


1996 
(percent) 


-1.72 

12.06 

6.36 

3.30 


1995  (percent) 


10.51 

20.47 

15.53 

5.47 


'  Total  returns  for  1995  are  for  ttie  period  from  March  10.  1995Jhrough  December  31,  1995  and  have  been  annualized.  Total  returns  for  1996 
are  for  the  nine-month  period  ended  Septemt>er  30,  1996  and  have  not  been  annualized. 
Total  returns  for  the  period  from  inception  through  Septenrt>er  30.  1996  for  the  Landmark  VIP  Funds  have  been  annualized. 


9.  FideUty  VIP  was  organized  as  a 
Massachusetts  business  trust  on 
November  13,  1981.  and  is  registered 
under  the  1940  Act  as  an  open-end 
management  investment  company  (File 
No.  811-3329).  FideUty  VIP  is  a  series 
investment  company  that  is  currently 
comprised  of  five  investment  portfolios: 
Money  Market  PortfoUo,  High  Income 
PortfoUo,  Equity-Income  PortfoUo, 
Growth  Portfolio  and  Overseas  PortfoUo. 
FideUty  Management  &  Research 
Company  is  the  investment  adviser  of 
FideUty  VIP.  The  FideUty  VIP  Growth 
Portfolio  seeks  capital  appreciation  by 
investing  primarily  in  common  stocks 
but  may  also  invest  in  other  types  of 
securities,  including  bonds  and 
preferred  stocks.  The  FideUty  VIP 
Equity-Income  PortfoUo  seeks 
reasonable  income  by  investing,  under 
normal  circumstances,  at  least  65%  of 
its  assets  in  income  producing  equity 
securities.  The  fimd  may  also  invest  in 
debt  securities  convertible  into  common 
stock. 


10.  AIM  Variable  Insurance  Funds, 
Inc.  was  organized  as  a  Maryland 
corporation  on  Janiuiry  22, 1993  and  is 
registered  under  the  1940  Act  as  an 
open-end  management  investment 
company  (File  No.  811-07451).  AIM 
Variable  Insurance  Funds,  Inc.  is  a 
series  investment  company  that  is 
currently  composed  of  nine  investment 
portfoUos:  AIM  V.I.  Capital 
Appreciation  Fund,  AIM  V.I.  Diversified 
Income  Fund,  AIM  V.I.  Global  UtiUties 
Fund,  AIM  V.I.  Government  Securities 
Fund.  AIM  V.I.  Growth  Fund.  AIM  V.I. 
Growrth  and  Income  Fimd,  A^  V.I. 
International  Equity  Fund,  AIM  V.I. 
Money  Market  Fund  and  AIM  V.I.  Value 
Fund.  AIM  Advisors,  Inc.  is  the 
investment  adviser  of  AIM  Variable 
Insurance  Funds,  Inc. 

11.  The  AIM  V.I.  Government 
Securities  Fund  seeks  a  high  level  of 
current  income  consistent  with 
reasonable  concern  for  safety  of 
principal  by  investing  in  debt  securities 
issued,  guaranteed  or  otherwise  backed 


by  the  United  States  government.  The 
AIM  V.I.  International  Equity  Fund 
seeks  long-term  growth  of  capital  by 
investing  in  a  diversified  portfoUo  of 
international  equity  securities  the 
issuers  of  which  are  considered  by  AIM 
Advisors,  Inc.  to  have  strong  earnings 
momentum. 

12.  The  foUowing  charts  provide  size, 
expense  and  performance  information 
for  the  AIM  V.I.  Government  Securities 
Fund,  the  FideUty  VIP  Growth  PortfoUo, 
the  Fidelity  VIP  Equity-Income  PortfoUo 
and  the  AlM  V.I.  International  Equity 
Fund  (coUectively,  the  "Substitute 
Funds"). 


Net  as- 

* 

sets  at 

Expense 

Substitute  funds 

year- 
end  (in 

rate 
(per- 

mil- 

C8nt)> 

Ions)' 

AIM  V.I  Government  Se- 

curities Fund: 

1995 

$19.50 

1.19 
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SubstMuto  fcjnds 

Net  as- 
sets at 

year- 
end  On 

mi- 
Ions)' 

Expense 

ratio 

(per- 

cent)2 

1996 

Rdetty  VIP  QnMvth 
Portfato: 

1996 „. 

1906 

22.90 

4,15a80 
5.777.40 

0.90 

0.70 
0.67 

Sutaliluls  funds 

Net  as- 
sets at 
yeer- 
endOn 

mi- 
Ions)' 

Expense 
ratio 

(pw- 
cmt)2 

RdeMy  VIP  Equity-In- 
come Portfolio: 

1995 

1996 „. 

4.869.80 
635? 

82.30 

0.61 
0.55 

AIM  V.I.  International 
Equity  Fund: 
1995 

1.15 

Substitute  funds 

Net  as- 
sets at 

year- 
end  (in 

mi- 
Ions)' 

Expense 
ratio 
(per- 
cent) 2 

1996 „.. 

143.30 

0.97 

'  Net  assets  for  1996  are  as  of  SecHetrber 
30.1996. 

'Expense  ratios  for  1996  are  for  the  nine- 
month  period  erxjed  Setitofnber  30,  1996  and 
have  been  annualized,  me  expense  ratios  for 
1996  are  unaudKed. 


Standard  total  return 

Subetitute  finds 

Incepbon  of  fund 

IhrrMigh  9/3Qm' 

(percent) 

1996* 
(percent) 

1995* 
(percent) 

ANM  V.I.  Government  Securities  Fund 

HdeMy  VIP  Grw»th  Portfolo 

Fidetty  VIP  Equity-Income  Portfolo .. 

AM  V.I.  International  Equity  Fund  ._ 

4.18 
14J6 
13.06 
13.80 

-020 
5.93 
3.12 

1325 

15.56 
35.36 
35.09 
1724 

'  Total  returns  for  the  period  ftam  inception  through  September  30.  1996  for  the  Substitute  Funds  have  been  annuaized. 
'Total  returns  for  1996  are  tor  the  nine-month  period  ended  Septemtser  30,  1996  and  have  not  been  annualized. 
'TotaJ  returns  for  1995  are  for  the  twelve-mor4h  period  ended  Decemtser  31,  1995. 


13.  Each  Substitute  Fund  is 
substantially  larger  than  its  counterparts 
among  the  Removed  Fimds  and  also  has 
lower  expense  ratios  and  has  either 
outperformed  or  performed  comparably 
relaitve  to  the  corresponding  Removed 
Fund. 

14.  The  management  fees  of  each 
Substitute  Fund  are  comparable  to  those 
of  each  Removed  Fund.  Each  Removed 
Fund  pays  a  monthly  management  fee 
based  on  its  average  daily  net  assets  at 
the  following  annual  rates:  U.S. 
Ck>vemment  Fund,  0.40%;  Equity  Fund, 
0.50%:  Balanced  Fimd,  0.40%:  and 
International  Equity  Fimd,  1.00%.  By 
contrast,  each  Substitute  Fund  pays  a 
monthly  management  fee  based  on  its 
average  daily  net  assets  at  the  following 
annual  rates  as  of  December  31, 1995,  as 
follows:  AIM  V.I.  CJovemment  Securities 
Fund,  0.50%;  Fidelity  VIP  Growth 
Portfolio,  0.61%;  Fidelity  VIP  Equity- 
Income  PortfbUo,  0.51%;  and  AIM  V.I. 
Intemaitmal  Equity  Fund.  0.75%.' 

15.  Caticorp  Life  and  Firat  Qticorp 
Life  have  both  determined  that  the  small 
size  and  high  expense  ratio  of  the 
Removed  Funds  compared  to  the 
Substitute  Funds  cause  the  Removed 
Funds  to  be  good  candidates  for 
consolidaiton  with  the  Substitute  Fudss. 


>  FicWity  VIP  ako  pays  •  group  be  rmta  bated  on 
IksaMngiaMHMitof  all  mutual  funds  adriaad 
bjr  FMaBty  MaaagMnant  a  Raaaarch  Company.  Tba 
managpmanr  ba  rata  praaantad  for  the  Fidelity  VIP 
Grawtii  Portfolio  and  Fidelity  VIP  Equity-IncooM 
Portfolio  includaa  tba  group  foe  rata. 


16.  Applicants  propose  that  Citicorp 
Life  and  ^^^  Qticorp  Life  substitute: 

(1)  shares  of  the  AIM  V.I.  Government 
Securities  Fund  for  shares  of  the 
Landmark  VIP  U.S.  Government  Fund: 

(2)  shares  of  the  Fidelity  VIP  Growth 
Portfolio  for  shares  of  the  Landmark  VIP 
Equity  Fimd;  (3)  shares  of  the  Fidelity 
VEP  Equity-Income  Portfolio  for  shares 
of  the  Landmark  VIP  Balanced  Fund; 
and  (4)  shares  of  the  AIM  V.I. 
International  Equity  Fun#  for  shares  of 
the  Landmark  VIP  International  Equity 
Fund  held  by  corresponding 
subaccounts  of  the  Accounts  (the 
"Proposed  Substitution").  Applicants 
propose  to  have  Qticorp  Life  and  First 
Qticorp  Life  redeem  shares  of  each 
Removed  Fund  in  cash  and  purchase 
with  the  proceeds  shares  of  the 
Substitute  Fund  identified  above. 

17.  The  Proposed  Substitution  will 
take  place  at  relative  net  asset  value 
with  no  change  in  the  amount  of  any 
Contract  owner's  cash  value  or  death 
benefit  or  in  the  dollar  value  of  his  or 
her  investment  in  any  of  the  Accounts. 
Contract  owners  will  not  incur  any  fees 
or  charges  as  a  result  of  the  Proposed 
Substitution  nor  will  their  rights  or 
Qticorp  Life's  or  First  Qticorp  Life's 
obligations  under  the  Contracts  be 
altered  in  any  Mray.  All  expenses 
incurred  in  connection  with  the 
Proposed  Substitution,  including  legal, 
accounting  and  other  fees  and  expenses, 
will  be  paid  by  Qticorp  Life  or  First 
Qticorp  Life.  In  addition,  the  Proposed 


Substitution  will  not  result  in  the 
impositions  of  any  tax  liability  on 
Contract  ownera.  The  Proposed 
Substitution  will  not  cause  the  Contract 
fees  and  charges  currently  being  paid  by 
existing  Contract  owners  to  be  greater 
after  the  Proposed  Substitution  than 
before  the  Proposed  Substitution.  The 
Proposed  Substitution  will  not  be 
treated  as  a  transfer  for  the  piupose  of 
assessing  transfer  charges  or  for 
determining  the  niunber  of  remaining 
permissible  transfers  in  a  Contract  Year. 
Qticorp  Life  and  First  Qticorp  Life  will 
not  exercise  any  right  either  may  have 
under  the  Contracts  to  impose 
additional  restrictions  on  transfers 
under  any  of  the  Contracts  for  a  period 
of  at  least  30  days  following  the 
Proposed  Substitution. 

18.  By  supplements  to  the 
prospectuses  for  the  Contracts  and  the 
Accoimts  dated  December  5, 1996,  all 
owners  and  prospective  owners  of  the 
Contracts  were  notified  of  Qticorp  Life's 
and  First  Qticorp  Life's  intention  to 
take  the  necessary  actions,  including 
seeking  the  order  requested  by  the 
Applicants. 

19.  In  addition  to  the  prospectus 
supplements  distributed  to  ownera  and 
prospective  ownera  of  Contracts,  within 
5  days  after  the  Proposed  Substitution, 
any  ownors  who  were  affected  by  the 
substitution  will  be  sent  a  written  notice 
informing  them  that  the  substitutions 
were  carried  out  and  that  they  may 
make  one  transfer  of  aU  cash  value 


under  a  Contract  invested  in  any  one  of 
the  afiiacted  subaccounts  to  another 
subaccountCs)  until  30  days  after  the 
substitution  %vithout  that  transfier 
counting  as  one  of  a  limited  number  of 
transfera  permitted  in  a  Contract  year 
free  of  charge. 

Applicants'  Legal  Analysis 

1.  Section  26(b)  of  the  1940  Act 
requires  the  depositor  of  a  registered 
imit  investment  trust  holding  the 
securities  of  a  single  issuer  to  obtain 
(Commission  approval  before 
substituting  the  securities  held  by  the 
trust.  Specifically.  Section  26(b)  states: 

It  shall  be  unlawful  or  any  depositor  or 
trustee  of  a  registeied  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such  security 
unless  the  Commission  shall  have  approved 
such  substitution.  The  Commission  shall 
issue  an  order  approving  such  substitution  if 
the  evidence  establishes  that  it  is  consistent 
with  tlie  protection  of  investors  and  the 
purposes  foirly  intended  by  the  policy  and 
provisions  of  this  title. 

2.  Applicants  state  that  the  Proposed 
Substitution  appeara  to  involve  a 
substitution  of  securities  within  the 
meaning  of  Section  26(b)  of  the  1940 
Act  and  request  that  the  Commission 
issue  an  order  purauant  to  Section  26(b) 
of  the  1940  Act  approving  the  Proposed 
Substitution. 

3.  The  Contracts  all  provide  to 
Qticorp  Life  or  Firat  Citicorp  Life  the 
right,  subject  to  Conunission  approval, 
to  substitute  shares  of  another  open-end 
management  investment  company  for 
shares  of  an  oi>en-end  management 
investment  company  held  by  a 
subaccoimt  of  the  relevant  Account 
Applicants  assert  that  the  prospectuses 
for  the  Contracts  and  the  Accounts 
contain  appropriate  disclosure  of  this 
right. 

4.  The  Proposed  Substitution  would 
effectively  consolidate  the  assets  of  each 
Substitute  Fund  with  those  of  the 
corresponding  Removed  Fund  resulting, 
in  all  cases,  in  a  fund  with  lower  future 
expense  ratios  than  the  past  expense 
ratios  of  the  Removed  Fund. 

Each  of  the  Substitute  Funds  is 
substantially  larger  than  the  Removed 
Fund  that  is  would  replace.  Each 
Substitute  Fund  has  also  had  more 
fevorable  expense  ratios  over  the  last 
two  yean  than  the  Removed  Pimd  it 
would  replace.  Moreover,  as  of  January 
31, 1997,  the  Removed  Funds  were  no 
longer  available  or  new  investment,  and 
most  likely  will  experience  the  net 
redemption  of  their  shares.  Applicants 
assert  that,  therefore,  it  is  highly  likely 
that  in  the  near  future  each  Removed 
Fund's  asset  base  will  decrease  and. 


accordingly,  each  Removed  Fund's 
expense  ratio  will  increase. 

5.  Each  Substitute  Fimd  has 
performed  bvorably  over  the  past  two 
yean  and  since  its  inception  in 
comparison  to  the  Removed  Fund  that 
it  would  replace.  Applicants  therefore 
anticipate  that,  after  the  Proposed 
Substitution,  the  Substitute  Funds  will 
provide  Ck)htract  o%vners  with  more 
fevorable  or  comparable  overall 
investment  results  than  would  be  the 
case  if  the  Proposed  Substitution  do  not 
take  place. 

6.  Each  of  the  Substitute  Funds  is  a 
suitable  and  appropriate  investment 
vehicle  for  (Dontract  owners.  Each  of  the 
Substitute  Fluids  has  substantially 
identical  investment  objectives  to  the 
Removed  Fund  that  it  would  replace. 

7.  Applicants  generally  submit  that 
the  Proposed  Substitution  meet  the 
standards  that  the  Commission  and  its 
staff  have  applied  to  substitutions  that 
have  been  approved  in  the  past 

Conchnrion 

Applicants  submit  that,  for  the 
reasons  siunmarized  above,  the 
Proposed  Substitution  are  consistent 
with  the  protection  of  investora  and  the 
purposes  feirly  intended  by  the  policy 
and  provisions  of  the  1940  Act 

For  the  Commission,  by  the  Division  of 
Investmoit  Management,  pursuant  to 
delegated  authority. 
Jonathaa  G.  Kata, 
Secretary. 

(FR  Doc.  97-7044  Filed  3-19-47;  8:45  am] 
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The  Global  Privatization  Fund,  Inc.; 
Notice  of  Application 

March  14, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (die  "Act"). 

APPUCANT:  The  Global  Privatization 
Fund,  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATKM:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FUNG  DATES:  The  application  was  filed 
on  July  26, 1996  and  was  amended  on 
February  6, 1997. 

HEARMQ  OR  NOmCATKM  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  ordera  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 


Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SBC  by  5:30  p.m.  on 
April  8, 1997.  and  should  be  . 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawjren.  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writw's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writijog  to  the  SEC's 
Secretary. 

ADONESSCS:  Secretary.  SEC.  450  Fifth     . 
Street.  N.W.,  Washii^on.  D.C  20549. 
Applicant,  1345  Avenue  of  the 
Ainericas,  New  Ytxk.  New  York  10105. 
FOR  FURTHER  WTORMATION  CONTACT: 
Elaine  M.  Boggs.  Senior  Counsel,  at 
(202)  942-0572  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLaCNTARY  MFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  RepreaentatiDns 

1.  Applicant  is  a  closed-end 
management  investment  company  that 
is  organized  as  a  corporation  under  the 
laws  of  Maryland.  Applicant  registered 
under  the  Act  and  filed  a  registration 
statement  on  Form  N-2  on  November 
16,  1993.  Applicant's  registration 
statement  was  declared  effective  on 
February  18, 1994.  and  applicant 
commenced  a  public  ofCning  of  its 
shares  shorUy  thereafter. 

2.  On  June  27,  1995,  applicant's  board 
of  directora  considered  and  approved  a 
sale  of  substantially  all  of  the  assets  and 
liabilities  of  applicant  to  the  Alliance 
Worldwide  Privatization  Fimd,  Inc.  (the 
"Acquiring  Fund"),  a  registered  op)en- 
end  investment  company.  The  board  of 
directora  made  the  findings  required  by 
rule  17a-8  under  the  Act,  i.e.,  that  the 
reorganization  was  in  the  best  interest  of 
applicant  and  that  there  would  be  no 
dilution,  by  virtue  of  the  proposed 
exchange,  in  the  value  of  shares  held  at 
that  time  by  applicant's  shareholdera.* 
In  determining  that  applicant  should 
enter  into  the  reorganization,  the 
directora  considered,  among  other 
things,  the  investment  objectives  and 
policies  of  applicant  and  the  Acquiring 
Fund. 


*  Rule  17a-8  providea  an  exemption  from  tection 
17(a)  for  certain  reorganizations  among  registefed 
investment  companies  that  may  be  affiliated 
persons,  or  affiliated  persons  of  an  alfiliated  person, 
solely  by  reason  of  having  a  commoa  investment 
adviser,  common  directors,  and/or  common 
officafs. 
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3.  On  July  31, 1995.  a  proxy  statement 
was  filed  wdth  the  SEC  and  applicant 
mailed  proxy  materials  to  its 
shareholders  approximately  a  month 
later.  On  Octotier  10. 1995,  appUcant's 
shareholders  approved  the 
reorganization. 

4.  On  October  27. 1995.  appUcant 
transferred  its  assets  and  UabiUties  to 
the  Acquiring  Fund  in  exchange  for 
shares  of  the  Acquiring  Fund  on  the 
basis  of  the  relative  net  asset  values  per 
share  of  appUcant  and  the  Acquiring 
Fund.  Applicant's  net  asset  on  October 
27,  1995,  equaled  $1,057,273,286,  or 
$14.06  per  share.  The  shares  of  the 
Acquiring  Fund  received  by  apphcant 
were  distributed  to  appUcant's 
shareholders  based  on  the  relative  net 
asset  values  per  share  of  the  two  funds. 
No  brokerage  fees  were  paid  in 
connection  with  the  reorganization. 

5.  Expenses  of  approximately 
$500,000  incurred  in  connection  with 
the  reorganization  were  paid  by 
appUcant.  The  expenses  consisted  of 
legal  fees  of  approximately  $331,000, 
printing  costs  of  approximately 
$150,000,  taxes  of  approximately 
$7,000,  accounting  costs  of 
approximately  $5,000,  and 
miscellaneous  costs  of  approximately 
$7,000.  AppUcant  states  that  legal  and 
printing  costs  similar  to  those  actually 
incurred  would  have  been  borne  by 
appUcant  had  the  reorganization  not 
occtured  as  appUcant  had  a  poUcy  that, 
under  prevailing  market  conditions, 
likely  would  have  required  appUcant  to 
make  a  tender  offier  for  some  or  all  of  its 
shares. 

6.  AppUcant  states  that  subsequent  to 
the  filing  of  the  Form  N-8F,  it  will  file 
articles  of  dissolution  with  the  State  of 
Maryland  to  terminate  appUcant's  legal 
existence. 

7.  There  are  no  securityholders  to 
whom  distributions  in  complete 
Uquidation  of  their  interests  have  not 
been  made.  AppUcant  has  retained  no 
assets.  Applicant  has  no  debts  or  other 
UabiUties  that  remain  outstanding. 
AppUcant  is  not  a  party  to  any  Utigation 
or  administrative  proceeding. 

8.  AppUcant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
bvisiness  activities  other  than  those 
necessary  for  the  winding  up  of  its 
afEurs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
looathan  G.  Kaiz, 
Secretary. 

iFR  Doc  97-7049  Filed  3-19-97:  8:45  am] 
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Issuer  Dsllsflng;  Notics  of  Application 
To  Withdraw  From  Usttng  and 
Registration:  (Hungarian  Teieconstruct 
Corp.,  Common  Stoci(,  $.001  Par 
Value)  File  No.  1-12000 

March  14, 1997. 

Himgarian  Teieconstruct  Corp. 
("Company")  has  filed  an  appUcation 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities* 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereimder,  to 
withdraw  the  above  specified  security 
("Security")  from  Usting  and 
registration  on  the  Boston  Stock 
Exchange,  Uic.  ("BSE"). 

The  reason  alleged  in  the  appUcation 
for  withdrawing  the  Security  from 
Usting  and  registration  include  the 
foUowing: 

The  Company  has  been  Usted  on  the 
NASDAQ  SmaUCap  Market  since  July 
29,  1993.  The  Company  cannot  justify 
the  expense  of  being  Usted  on  two 
exchanges,  NASDAQ  and  the  BSE,  and 
thereby  wishes  to  withdraw  from  the 
BSE. 

Any  interested  person  may,  on  or 
before  April  4. 1997,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Washington.  D.C.  20549,  facts 
bearing  upon  whether  the  appUcation 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  appUcation 
after  the  date  mentioriied  above,  imless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegate 
authority. 

Jonadum  G.  Katz, 

Secretary. 

[FR  Doc.  97-7052  Filed  3-19-97;  8:45  am) 
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Issuer  Delisting;  Notice  of  Application 
To  WittKJraw  From  Usting  and 
Registration  (Natural  Alternatives 
International,  Inc.,  Common  Stocl(.  $.01 
Par  Value)  File  No.  1-1 1548 

March  14,  1997. 

Natural  Alternatives  International, 
Inc.  ("Company")  has  filed  an 
appUcation  with  the  Sectirities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 


specified  security  ("Sectuity")  from 
listing  and  registration  on  the  American 
Stock  Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  appUcation 
for  withdrawing  the  Security  from 
Usting  and  registration  include  the 
foUowing: 

According  to  the  Company,  the  Board 
of  Directors  (the  "Board")  unanimously 
approved  a  resolution  on  September  20. 
1996  to  withdraw  the  Security  from 
Usting  on  the  Amex  and,  instead,  to  Ust 
such  Security  on  the  National 
Association  of  Sectuities  Dealers 
Automated  Quotation  National  Maricet 
System  ("Nasdaq/NMS").  The  decision 
of  the  Board  on  this  matter  followed  a 
lengthy  study  of  the  matter,  and  was 
based  upon  the  beUef  that  the  listing  of 
the  Seciuity  on  the  Nasdaq/NMS  wiU  be 
more  beneficial  to  its  stockholders  than 
the  present  Usting  on  the  Amex  because 
the  services  and  accessibiUty  of  the 
Nasdaq  stock  maiiLet  to  the 
Corporation's  present  shareholders  and 
futiu^  investors  is  a  more  effective  and 
efficient  marketplace  for  such 
shareholders  and  future  investors. 

Any  interested  person  may,  on  or 
before  April  4, 1997,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W.,  Washington.  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  wiU 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonatlian  G.  Katz, 

Secretary. 

IFR  Doc.  97-7053  Filed  3-19-97;  8:45  am] 
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The  Park  Avenue  Portfolio,  et  al.; 
Notice  of  Application 

MarcH  13.  1997. 

AGENCY:  Securities  and  Exchange 
Conunission  ("SEC")? 

ACTION:  Notice  of  AppUcation  for  an 
Order  imder  the  Investment  Company 
Act  of  1940  (the  "Act"). 


APPUCANTS:  The  Park  Avenue  FortfoUo 
(the  "Portfolio"),  on  behalf  of  itself  and 
its  six  existing  series.  The  Guardian 
Asset  AUocation  Fund  (the  "Asset 
Allocation  Fund"),  The  Guardian  Park 
Avenue  Fund  (the  Park  Avenue  Fimd"), 
the  Guardian  Investment  QuaUty  Bond 
Fimd  (the  "Bond  Fund"),  The  Guardian 
BailUe  Gifibrd  International  Fund  (the 
"International  Fund"),  the  Guardian 
Tax-Exempt  Fimd  (the  "Tax-Exempt 
Fvmd")  and  The  Guardian  Cash 
Management  Fund  (the  "Cash  Fimd"), 
and  any  series  of  the  Portfolio  hereafter 
established,  and  Guardian  BaiUie 
Gifford  Limited  ("GBG")  and  Guardian 
Investor  Services  Corporation  ("GISC"), 
each  on  behalf  of  itself  and  each  open- 
end  management  investment  company 
or  series  thereof  organized  in  the  fiiture 
(any  such  fund  or  series,  together  with 
any  series  of  the  Portfolio  hereafter 
established,  collectively,  "Future 
Funds")  which  is  a  member  of  the  same 
"group  of  investment  companies"  as 
that  term  is  defined  in  rule  lla-3  under 
the  Act,  as  the  Portfolio,  or  as  other 
investment  companies  for  which  GISC 
or  GBG  serve  as  investment  advisers. 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  12(d)(l)(J)  of  the  Act  from 
Section  12(d)(1)  of  the  Act,  and  under 
sections  6(c)  and  17(b)  of  the  Act  from 
section  17(a)  of  the  Act. 
SUMMARY  OF  APPUCATION:  The  order 
would  permit  the  Asset  Allocation 
Fund,  a  series  of  the  PortfoUo,  to 
purchase  shares  of  affiUated  open-end 
investment  companies  in  excess  of  the 
percentage  limitations  of  section 
12(d)(1). 

RUNG  DATES:  The  appUcation  was  filed 
on  July  26,  1996  and  amended  on 
December  26, 1996  and  February  20, 
1997. 

HEARMQ  OR  NOTmCATION  OF  HEARMQ:  An 
order  granting  the  appUcation  wiU  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personaUy  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p  jn.  on 
April  7. 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  request  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C  20549. 
AppUcants,  201  Park  Avenue  South, 
New  York.  New  York  10003. 


FOR  FURTHER  MFORMATION  CONTACT: 
Mary  T.  Geffroy,  Staff  Attorney,  at  (202) 
942-0553,  or  Mercer  E.  BuUard,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
foUowing  is  a  nummary  of  the 
appUcation.  The  complete  appUcation 
may  be  obtained  for  a  fee  bom  the  SEC's 
PubUc  Reference  Branch. 

Applicants'  Representationa 

1.  The  PortfoUo,  organized  as  a 
Massachusetts  business  trust,  is  an 
open-end  management  investment 
company  registered  under  the  Act.  Its 
shares  are  registered  under  the  1933 
Act.  The  Portfolio  consists  of  six  series. 
The  five  series  other  than  Asset 
AUocation  Fund,  together  with  any 
Future  Funds,  will  be  the  Underlying 
Funds  (the  "Underlying  Funds"), 
although  the  Asset  Allocation  Fund 
does  not  currenUy  intend  to  invest  in 
the  International  Fund  or  the  Tax- 
Exempt  Fund.  The  Asset  Allocation 
Fund,  the  Park  Avenue  Fund,  the 
International  Fund  and  the  Cash  Fund 
offer  two  classes  of  shares.  Class  A  and 
Class  B.  The  Bond  Fund  and  the  Tax- 
Exempt  Fund  offer  Class  A  shares  only. 
Class  A  shares  are  sold  subject  to  a  front 
end  sales  charge  (except  for  shares  of 
the  Cash  Fund,  which  are  sold  at  net 
asset  value),  which  may  be  waived  or 
reduced  in  certain  circumstances.  Class 
B  shares  do  not  have  a  fitmt  end  sales 
charge  but  may  be  subject  to  a 
contingent  deferred  sales  charge  when 
such  shares  are  redeemed  within  six 
years  after  purchase.  Class  B  shares  are 
subject  to  a  distribution  plan  adopted  by 
the  PortfoUo  pursuant  to  rule  I2l>-1 
under  the  Act* 

2.  Since  its  inception  in  1993.  the 
Asset  Allocation  Fund  has  attempted  to 
provide  investors  with  the  opportunity 
to  invest  in  both  the  equity  an  fixed- 
income  markets  through  a  single  fund. 
The  Asset  AUocation  Fund  seeks  long- 
term  total  investment  return  consistent 
with  moderate  investment  risk.  In 
furtherance  of  its  objective,  the  Asset 
AUocation  Fund  uses  theoretical  models 
to  allocate  its  assets  in  a  combination  of: 
(i)  U.S.  equity  securities  and  convertible 
securities;  (u)  fixed-income  securities, 
including  investment  grade  corporate 
debt  securities,  U.S.  government 
securities  and  mortage-backed 
securities,  and  (iu)  money  market 
instnunents.  The  Asset  Allocation  Fund 


'The  Portfolio  previously  adopted  a  distributian 
plan  under  rule  12b-l  with  respect  to  Class  A 
shares.  As  of  May  1. 1996,  thit  plan  was  made 
dormant  and  no  fees  are  currently,  nor  are  they 
anticipated  to  be,  authorized  to  be  paid  by  the  Class 
A  shares  pursuant  to  such  plan. 


may  use  financial  futures  contracts  and 
options  on  securities  and  securities 
indices  to  facilitate  the  reallocation  of 
the  Fund's  assets  among  the  various 
sectors.  Each  portion  of  the  Asset 
Allocation  Fund's  investments  is 
separately  and  actively  managed,  and 
consists  of  the  same  types  of  securities 
as  those  acquired  for  the  Park  Avenue 
Fund,  the  Bond  Fund  and  the  Cash 
Fund.  The  equity  and  the  money  market 
portions  of  the  Asset  Allocation  Funds 
portfolio  are  currenUy  managed  by  the 
same  portfolio  managers  who  oversee 
the  Paik  Avenue  Fund  and  the  Cash 
Fund,  respectively. 

3.  GISC,  a  New  York  corporation,  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  (the  "Advisers  Act"),  and  serves  as 
investment  adviser  to  all  of  the 
Portfolio's  Funds  except  the 
International  Fund.  GISC  is  wholly 
owned  by  the  Guardian  Insurance  & 
Annuity  Company,  Inc.  ("GIAC"), 
which  in  turn  is  wholly  owned  by  The 
Guardian  Life  Insurance  Company  of 
America,  a  mutual  life  insurance 
company  organized  in  the  State  of  New 
YorlL  The  International  Fund  is 
managed  by  GBG,  a  registered 
investment  adviser  under  the  Advisers 
Act  organized  as  a  joint  venture  between 
BailUe  Gifford  Overseas  Limited  ("BG 
Overseas")  and  GIAC.  GBG  has 
appointed  BG  Overseas  to  act  as  sub- 
investment  adviser  to  the  International 
Fund.  BG  overseas  is  a  registered 
investment  adviser  under  the  Advisers 
Act  For  its  services  as  investment 
adviser,  each  Fund  currently  pays  GISC 
(other  than  the  International  Fund, 
which  pays  its  fee  to  GBG)  an  advisory 
fee. 

4.  Pursuant  to  an  administrative 
services  agreement  between  GISC  and 
the  Portfolio,  CISC  provides  information 
and  administrative  services  for  each 
Fund.  For  these  services,  each  Fund 
pays  GISC  a  fee  at  the  annual  rate  of 
0.25%  of  the  average  daily  net  assets  of 
that  Fund's  assets,  except  that  the  Pari: 
Avenue  Fund  pays  the  fee  at  the  annual 
rate  of  0.25%  of  average  daily  net  assets 
for  which  a  "dealer  of  record"  has  been 
designated.  Under  the  proposed 
arrangements,  the  administrative  service 
fee  will  be  paid  at  the  Underlying  Fund 
level  to  the  extent  that  the  Asset 
aUocation  Fund's  assets  are  invested  in 
Underlying  Funds,  and  at  the  Asset 
AUocation  Fund  level  for  the  portion  of 
assets,  if  any,  invested  in  individual 
securities.  "The  aggregate  amount  of  the 
administrative  services  fees  will  not 
change,  since  the  Asset  AUocation 
Fund's  shareholders  wUl  bear  only  their 
pro  rata  portion  of  the  Underlying 
Funds'  fees  as  weU  as  the  fee  assrased 
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on  any  portion  of  the  Asset  Allocation 
Fund's  assets  invested  in  individual 
securities. 

5.  Applicants  request  relief  from  the 
limitations  of  section  12(d)(1)  to  the 
extent  necessary  to  permit  the  Asset 
Allocation  Fund,  and  any  Future  Fund 
that  will  be  part  of  the  same  "group  of 
investment  companies"  (as  that  term  is 
defined  in  rule  lla-3  under  the  Act)  as 
the  Portfolio,  or  as  other  investment 
companies  for  which  CISC  or  GBG  serve 
as  investment  advisers,  to  purchase,  and 
the  Underlying  Fimds  to  sell,  shares  of 
the  Underlying  Funds  in  excess  of  the 
limits  of  section  12(d)(1). 

6.  Applicants  anticipate  that  the  Asset 
Allocation  Fund  will  purchase  shares  of 
the  Park  Avenue  Fund  and  the  Bond 
Fund,  as  well  as  individual  securities, 
including  but  not  limited  to  money 
market  instruments  and  certain  futures 
and  options  currently  used  in 
reallocating  the  Asset  Allocation  Fund's 
investments.  The  Asset  Allocation  Fund 
may  invest  from  time  to  time  in  the 
Cash  Fund  in  lieu  of  individual  money 
market  instruments.  The  Asset 
Allocation  Fund  will  invest  in  other 
investment  companies  only  to  the  extent 
contemplated  by  the  requested  relief 

7.  At  the  time  the  Asset  Allocation 
Fund  commences  to  act  as  a  fund  of 
funds,  and  thereafter  to  adjust  the 
allocation  of  its  assets  among  the 
Underlying  Funds  in  instances  where 
futures  and  options  transactions  will  not 
effectively  £acilitate  shifts  in  allocation, 
the  Asset  Allocation  Fund  may  transfior 
securities  held  in  its  portfolio,  as  well 
as  cash,  to  an  Underlying  Fund  in  return 
for  shares  of  the  Underlying  Fund.  In 
addition,  the  Underlying  Funds  may 
from  time  to  time  pay  the  Asset 
Allocation  Fund  its  pro  rata  share  of  the 
Underlying  Fund's  portfolio  securities, 
as  well  as  cash.  These  in-kind  payments 
will  be  made  only  in  circumstances 
where  the  in-kind  transfers  will  consist 
of  securities  that  are  appropriate  for  the 
receiving  entity.  Any  in-kind  transfers 
between  the  Asset  Allocation  Fund  and 
an  Underlying  Fund,  either  as  payment 
by  the  Asset  Allocation  Fund  for 
purchases  of  shares  of  an  Underlying 
Fund,  or  as  payment  by  an  Underlying 
Fund  of  redemption  proceeds  to  the 
Asset  Allocation  Fund,  would  be  made 
in  compliance  with  the  provisions  of 
rule  17a-7  under  the  Act.  except  in  two 
respects.  First,  the  requirements  of  rule 
17a-7(a)  that  payment  for  the  sectirities 
transfiarred  be  made  in  cash  will  not  be 
met  where  an  Underlying  Fund  pays  the 
Asset  Allocation  Fund  in  its  OMm  shares, 
rather  than  in  cash,  for  the  securities 
transfianed  by  the  Asset  Allocation 
Fund.  Second,  due  to  the  fluctuating 

:  levels  of  the  Asset  Allocation  Fund 


and  the  Underlying  Funds,  an  affiliate 
or  second  tier  affiliate  of  a  Fund  that 
provided  the  original  seed  capital  for 
such  Fund  may.  from  time  to  time,  hold 
more  than  5%  of  the  Fund's  outstanding 
voting  shares,  and,  as  a  result,  it  is 
possible  that  an  in-kind  transaction 
would  not  meet  the  requirement  of  rule 
17a— 7  that  exempt  transactioos  must  be 
effected  between  persons  affiliated 
"solely  by  reason  of  having  a  common 
investment  adviser  *   *   * ,  common 
directors,  and/or  common  officers." 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
any  other  acquired  investment 
companies,  represent  more  than  10%  of 
the  acquiring  company's  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(d)(l)(J)  provides  that  the 
SEC  may  exempt  any  person,  security, 
or  transaction  from  any  provision  of 
section  12(d)(1),  if  and  to  the  extent  that 
such  exemption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors.  Applicants  submit  that  the 
requested  exemption  is  consistent  with 
the  public  interest  and  the  protection  of 
investors. 

3.  Applicants  believe  that  section 
12(d)(1)  of  the  Act  is  intended  to 
prevent  unregulated  pyramiding  of 
investment  companies  and  the  abuses 
which  are  perceived  to  arise  from  such 
pyramiding,  including  layering  of 
advisory  fees  and  duplicative  sales 
charges,  the  threat  of  large  scale 
redemptions,  and  the  complexity  of  the 
investment  vehicle. 

4.  Applicants  believe  that  no 
"layering"  of  advisory  fees  will  result 
from  the  proposed  structure.  While 
CISC  will  reserve  the  right  to  charge  an 
asset  allocation  fiae  of  up  to  .15% 
annually,  it  intends  to  voluntarily  waive 
the  entire  amount  of  this  fee  during  any 
period  in  which  the  Asset  Allocation 
Fund  is  operated  as  a  fund  of  funds.  If 
any  or  all  of  this  fee  is  charged  in  the 
future,  it  will  be  imposed  only  if  CISC 
determines  that  the  fee  will  be  justified 


by  the  incremental  benefits,  not 
otherwise  available,  of  the  ongoing 
profession  asset  allocation  service  that 
CISC  provides  for  investors  choosing  to 
invest  in  the  Asset  Allocation  Fund 
rather  than  in  specific  Underlying 
Funds.  Further,  the  trustees  of  the 
Portfolio,  including  a  majority  of  the 
trustees  who  are  not  "interested 
persons"  of  the  Portfolio,  as  defined  in 
section  l(a)(19)  of  the  Act  (the 
"Independent  Trustees"),  must,  in 
approving  the  advisory  arrangements  of 
the  Asset  Allocation  Fund,  find  that  any 
allocation  or  advisory  fee  is  based  on 
services  in  addition  to.  rather  than 
duplicative  of,  services  provided 
pursuant  to  any  Underlying  Fund's 
advisory  contract. 

5.  Applicants  assert  that  investors  in 
the  Asset  Allocation  Fund  will  not  incur 
duplicative  sales  charges  or  distribution 
expenses  because  the  Asset  Allocation 
Fimd  will  invest  exclusively  in  Class  A 
shares  of  the  Underlying  Funds,  with  a 
waiver  of  any  applicable  front  end  sales 
load.  Applicants  further  contend  that 
since  Class  A  shares  do  not  bear  any 
rule  12b-l  fees,  there  will  be  no 
duplication  of  rule  12b-l  fees 
applicable  for  Class  B  shares  of  the 
Asset  Allocation  Fimd.  Applicants  note 
that,  in  any  event,  the  aggregate  sales 
charges  and  distribution  expenses  borne 
by  investors  in  the  Asset  Allocation 
Fund  will  comply  in  all  respects  with 
rule  2830  of  the  NASD's  Conduct  Rules. 

6.  Applicants  also  assert  that  the 
Asset  Allocation  Fund's  shareholders 
will  bear  a  reduced  amount  of  portfolio 
transaction  costs  under  a  fund  of  funds 
structure.  By  investing  in  the 
Underlying  Funds,  applicants  believe 
that  shareholders  will  be  able  to  take 
advantage  of  reduced  brokerage  and 
other  transaction  costs  associated  with 
investment  in  individual  securities, 
except  to  the  extent  that  the  Asset 
Allocation  Fund  continues  to  invest  in 
small  lots  of  individual  securities. 
Although  shareholders  will  be  subject  to 
their  proportionate  share  of  the 
transaction  costs  at  the  Underlying 
Fimd  level.  appUcants  assert  that  such 
costs  will  reflect  the  generally  lower 
costs  associated  with  trading  larger 
blocks  of  secvuities  and  are  expected  to 
reduce  such  costs  for  shareholders  of 
the  Asset  Allocation  Fund. 

7.  Applicants  believe  that  a  concern 
underlying  section  12(d)(1)  is  that,  if 
one  fund  is  permitted  to  own  a  sizeable 
percentage  of  the  shares  of  another  fund, 
the  management  of  the  underlying  fund 
must  be  continually  aware  that  a 
possible  large  redemption  carries  with  it 
a  loss  of  advisory  fees.  Applicants 
believe  that  concern  over  this  potential 
abuse  is  not  relevant  to  the  proposed 


arrangements.  Applicants  assert  that 
there  is  little  risk  that  CISC  will  exercise 
inappropriate  control  over  the 
Underlying  Funds.  Applicants  note  that 
the  Asset  Allocation  Fund  only  will 
acquire  shares  of  Underlying  Funds  that 
are  members  of  the  same  group  of 
investment  companies.  Applicants  also 
believe  that,  because  CISC  or  GBG  is 
investment  adviser  to  the  Underlying 
Funds  as  well  as  to  the  Asset  Allocation 
Fund,  a  redemption  from  one 
Underlying  Fund  will  simply  lead  to  the 
investment  of  the  proceeds  in  another 
Underlying  Fimd. 

8.  Applicants  believe  that  another 
concern  underlying  section  12(dHl)  is 
the  impact  that  the  threat  of  large  scale 
redemptions  might  have  on  the  orderly 
management  of  an  underlying  fund. 
Applicants  believe  that,  for  example,  to 
address  the  threat  of  large  scale 
redemptions,  the  underlying  fund  might 
be  required  to  maintain  excessive  cash 
balances,  and  if  it  did  not.  it  might  have 
to  sell  off  a  substantial  portion  of  its 
assets,  thereby  saddling  the  fund's 
remaining  shareholders  with  capital 
gains  and  a  greater  pro  rata  portion  of 
fixed  costs.  Applicants  believe  that  the 
Asset  Allocation  Fund  will  be 
structured  in  a  manner  to  minimize  and 
essentially  eliminate  these  types  of 
problems.  Applicants  contend  that, 
because  investors  will  rely  on  CISC  to 
periodically  readjust  the  mix  of  equity 
and  debt  exposure,  the  Asset  Allocation 
Fund  is  not  likely  to  be  used  as  a  short- 
term  trading  vehicle.  Applicants  state 
that,  to  attempt  to  minimize  the  impact 
on  shil^  among  the  Underlying  Funds, 
the  Asset  Allocation  Fund  will  continue 
to  be  permitted  to  engage  in  futures 
contracts  and  options  on  securities  and 
securities  indices  to  facilitate  an  orderly 
adjustment  in  allocation  of  the  Funds' 
assets.  Applicants  believe  that  this 
policy  allows  the  Asset  Allocation  Fund 
to  respond  to  changes  in  market 
conditions,  and  would  serve  to 
minimize  any  efiiacts  of  a  shift  in  its 
allocation  among  the  Underlying  Funds. 

9.  Applicants  state  that,  to  address  the 
concern  that  the  popularity  of  funds  of 
funds  could  lead  to  the  creation  of  more 
complex  vehicles  that  would  not  serve 
any  meaningful  purpose,  and  as  a 
condition  to  the  requested  relief,  no 
Underlying  Fund  will  acquire  securities 
of  any  other  investment  company  in 
excess  of  the  limits  contained  in  section 
12(dKlKA). 

10.  Applicants  state  that  the  Asset 
Allocation  Fund  will  provide  true 
diversification  benefits  since  the 
Underl3^ing  Funds  will  pursue  difEarent 
investment  strategies.  Moreover,  the 
Asset  Allocation  Fund  will  provide 
greater  diversification  in  the  actual 


number  and  type  of  securities  in  its 
portfolio  by  investing  in  the  Park 
Avenue  Fund  and  the  Bond  Fund  than 
it  woidd  have  provided  under  its 
current  structure. 

11.  Section  17(a)  generally  makes  it 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company  to  sell 
securities  to,  or  purchase  securities 
from,  the  company.  Applicants  state 
that,  becatise  die  Asset  Allocation  Fund 
and  the  Underlying  Funds  are  each 
advised  by  CISC  or  GBG,  the  Asset 
Allocation  Fund  and  the  Underlying 
Funds  could  be  deemed  to  be  affiliates 
of  one  another.  Applicants  believe  that 
purchases  by  the  Asset  Allocation  Fund 
of  the  shares  to  the  Underlying  Funds 
and  the  sale  by  the  Underlying  Funds  of 
their  shares  of  the  Asset  Allocation 
Fund  could  be  deemed  to  be  principal 
transactions  between  affiliated  persons 
under  section  17(a). 

12.  Section  17(b)  provides  that  the 
SEC  shall  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  establishes  that:  (a)  the  terms 
of  the  proposed  transaction  are 
reasonable  and  bir  and  do  not  involve 
overreaching:  (h)  the  proposed 
transaction  is  consist«it  with  the 
policies  of  the  registered  investment 
company  involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act  Applicants 
request  an  exemption  under  sections 
6(c)  and  17(b)  to  permit  purchases  and 
redemptions  by  the  Asset  Allocation 
Fimd  of  shares  of  the  Underlying  Funds 
and  the  sales  by  the  Underiying  Funds 
of  their  shares  to  the  Asset  Allocation 
Fund. 

13.  Applicants  believe  that  the 
proposed  arrangements  meet  all  of  the 
qualifications  necessary  for  exemption 
under  sections  6(c)  and  17(b).  The 
consideration  to  be  paid  and  received 
for  the  sale  and  redemption  of  shares  of 
Underlying  Funds  will  be  based  on  the 
net  asset  value  of  Class  A  shares  of  such 
Funds.  Applicants  state  that  the 
proposed  transactions  will  be  consistent 
with  the  policies  of  each  of  the  Asset 
Allocation  Fund  and  the  Underlying 
Funds  as  set  forth  in  their  combined 
prospectus  and  statement  of  additional 
infonnation  contained  in  the  Portfolio's 
registration  statement 

AjylJcanta*  ConditJona 

Applicants  agree  that  the  ordra'       * 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  The  Asset  Allocation  Fund  and 
each  Underlying  Fund  will  be  part  of 
the  same  "group  of  investment 
companies."  as  defined  in  rule  lla-3 
under  the  Act 


2.  No  Underlying  Fond  shall  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(dHlXA)  of  the 
Act 

3.  Before  approving  any  advisory 
contract  under  section  15  of  the  Act.  the 
Board  of  Trustees  of  the  Portfolio, 
including  a  majority  of  Trustees  who  are 
not  "interested  persons,"  as  defined  in 
section  2(aKl9)  of  the  Act,  shall  find 
that  advisory  fees  charged  under  such 
contract  are  based  on  services  provided 
that  are  in  addition  to,  rather  than 
duplicative  of,  services  provided 
pursuant  to  any  Underiying  Fund 
advisory  contract.  Such  finding,  and  the 
basis  upon  which  the  finding  was  made, 
will  be  recorded  fully  in  the  minute 
books  of  the  Asset  Allocation  Fund. 

4.  Any  sales  charges  or  services  fees 
charged  with  respect  to  securities  of  the 
Asset  Allocation  Fund,  when  aggregated 
with  any  sales  charge  or  service  fees 
paid  by  die  Asset  Allocation  Fund  with 
respect  to  securities  of  the  Underlying 
Funds,  shall  not  exceed  the  limits  set 
forth  in  rule  2830  of  the  NASD's 
Conduct  Rules. 

5.  AppUcants  agree  to  provide  the 
following  information,  in  electronic 
format,  to  the  Chief  Financial  Analyst  of 
the  Commission's  Division  of 
Investment  Management  monthly 
average  total  assets  for  the  Asset 
Allocation  Fund  and  each  of  the 
Underlying  funds;  monthly  purchases 
and  redemptions  (other  than  by 
exchange)  for  the  Asset  Allocation  Fund 
and  ecKih  Underlying  Fund;  monthly 
exchanges  into  and  out  of  the  Asset 
Allocation  Fund  and  each  Underlying 
Fund;  month-end  allocations  of  the 
Asset  Allocation  Fund's  assets  among 
the  Underlying  Funds;  annual  expense 
ratios  for  the  Asset  Allocation  Fund  and 
each  Underlying  Fund;  and  a 
description  of  any  vote  taken  by  the 
shareholders  of  any  Underlying  Fund, 
including  a  statement  of  the  percentage 
of  votes  cast  for  and  against  the  proposal 
by  the  Asset  Allocation  Fund  and  by  the 
other  shareholders  of  the  Undnlying 
Fund.  Such  information  will  be 
provided  as  soon  as  reasonably 
practicable  following  each  fiscal  3reeT- 
end  of  the  Asset  Allocation  Fund 
(unless  the  Chief  Financial  Analyst  shall 
notify  the  Asset  Allocation  Fund,  the 
Portfolio  or  GISC  in  writing  that  such 
information  need  no  longer  be 
submitted). 


JMI 
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For  the  CommiMion.  by  the  DiviBioo  of 
Investment  Management,  under  delegated 
authority. 

Marsant  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  97-6969  Filed  3-19-97;  8:45  am) 

MjjNQcooc  me-ei-M 


[ReL  Na  IC-22S62;  811-8072] 

Provident  Instttutional  Funds,  Inc.; 
Notice  of  Application 

March  13, 1997. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Deregistiation  under  the  hivestment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Provident  histitutional 
Fimds.  Inc. 

RELEVANT  ACT  SECHON:  Section  8(f). 

SUMMARY  OF  APPUCATXM:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

RUNG  DATE:  The  application  was  filed 
on  December  23, 1996  and  amended  on 
March  10,  1997. 

HEARMG  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  7, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washii^on,  D.C.  20549. 
AppUcant,  Bellevue  Park  Corporate 
Center,  400  Bellevue  Parlnvay. 
Wilmington,  Delaware  19809. 

FOR  FURTHER  MFORMATION  CONTACT: 
Shirley  A.  Bodden,  Paralegal  Specialist, 
at  (202)  942-0575,  or  Mercer  E.  Bullard, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLBiENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Refnence  Branch. 


Applicant's  Representations 

1.  Applicant  is  a  registered  open-end 
management  investment  company 
organized  as  a  Maryland  corporation. 
Applicant  is  the  successor  by  merger  to 
Piper  Trust  Funds,  Inc.  On  October  8, 
1993,  applicant  registered  under  the  Act 
by  filing  a  notification  of  registration  on 
Form  N-8A.  On  the  same  date, 
applicant  filed  a  registration  statement 
under  the  Act  and  under  the  Securities 
Act  of  1933.  The  registration  statement 
became  effective  on  February  9, 1994, 
and  applicant  commenced  a  public 
offering  of  each  of  its  two  classes  of 
shares — the  Short  Duration  Fund  and 
the  Intermediate  Duration  Fund 
("Funds") — on  the  same  date. 

2.  On  February  2. 1996,  applicant's 
board  of  directors  authorized  that,  upon 
the  redemption  of  all  of  the  outstanding 
shares  of  each  Fund,  appropriate 
officers  are  to  take  all  actions  necessary 
to  effect  the  deregistration  of  the 
Applicant  and  its  shares  under  the  Act 
and  the  Securities  Act  of  1933. 
Applicant  states  that  the  Funds  were 
liquidated  because  the  sole  shareholder 
of  each  Fund  had  expressed  a  desire  to 
redeem  its  investment,  because  neither 
the  Short  Duration  Fund  nor  the 
Intermediate  Duration  Fund  had  been 
able  to  increase  its  assets  to  a  significant 
amount. 

3.  On  Jime  21, 1996,  each  Fimd's  sole 
shareholder  gave  notice  that  each 
wished  to  redeem  its  shares.  On  that 
date,  the  Short  Duration  Fund  and  the 
Intermediate  Duration  Fund  had  assets 
equal  to  $77,786,018  and  $18,978,542 
with  net  asset  values  per  share  of  $9.72 
and  $9.49,  respectively.  On  June  24, 
1996,  all  of  the  assets  of  the  Funds  were 
distributed  in  kind  at  net  asset  value  to 
each  Fund's  sole  shareholder. 

4.  In  connection  with  the  liquidation, 
applicant  has  incurred  certain  expenses 
such  as  professional  fees,  fees  to  the 
administrator,  transfer  agent  and 
custodian,  filing  fees  and  expenses 
associated  with  the  winding  up  of 
applicant's  affairs.  The  expenses 
incurred  by  the  Short  Duration  Fund 
and  the  Intermediate  Duration  Fund 
were  approximately  $84,987  and 
$24,026,  respectively.  These  expenses 
were  borne  by  the  Funds.  No  brokerage 
commissions  were  paid  in  connection 
with  the  liquidation.  The  unamortized 
organizational  expenses  of  each  Fund 
were  borne  by  its  investment  adviser, 
PNC  Institutional  Management 
Corporation. 

5.  Applicant  has  no  assets, 
securi^holders,  debts  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  now  engaged,  nor  does  it  propose 


to  engage,  in  any  business  activities 
other  than  those  necessary  for  the 
winding  up  of  its  affairs.  Applicant 
intends  to  file  the  necessary 
documentation  with  the  State  of 
Maryland  to  effect  its  dissolution  as  a 
Maryland  corporation. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  EJoc.  97-6970  Filed  3-19-97;  8:45  ami 
BNJJNQCOOE  a010-01-M 


[Releaae  No.  35-26686) 

Rlings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

March  14. 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(8)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  PubUc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  7, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specificially  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Southern  California  Water  Company 
(70-9013) 

Southern  California  Water  Company 
("SCWC"),  630  East  Footiiill  Boulevard. 
San  Dimas,  California  91773,  an  electric 
utility  company,  has  filed  an 
application  seeking  an  exemptive  order 
under  section  3(a)(1)  of  the  Act.  SCWC 
seeks  the  requested  exemption,  from  all 


provisions  of  the  Act  except  section 
9(a)(2),  for  a  holding  company 
("Newco")  that  will  result  from  a 
planned  reorganization  of  SCWC's 
operations.' 

SCWC  is  engaged  in  the  business  of 
providing  water  service  to 
approximately  241.000  consumers  in  75 
California  communities,  and  providing 
electric  service  to  approximately  20,500 
consumers  (most  of  whom  are 
residential  customers)  in  one  California 
community.^  The  California  Public 
Utilities  Commission  ("CPUC") 
regulates  both  the  water  and  the  electric 
distribution  business  of  SCWC  SCWC 
states  that  it  has  one  subsidiary, 
California  Cities  Water  Company,  that 
engages  in  unregiilated  businesses  and 
generated  a  nominal  amount  of  revenues 
in  1996. 

SCWC  provides  its  electric  service 
through  its  Bear  Valley  Electric  District 
("Bear  Valley"),  which  owns  no 
generating  capacity  and  purchases  its 
energy  supply  hom  various  suppliers. 
Bulk  power  is  delivered  to  Bear  Valley's 
distribution  system  through  two 
transmission  lines  owned  by  Southern 
California  Edison  Company. 

SCWC  states  that  it  plans  to 
reorganize  into  a  holding  company 
structure  to  facilitate  its  expansion  into 
a  variety  of  unregulated  businesses 
related  to  its  current  activities  as  a 
regulated  water  utility  while  protecting 
the  interests  of  its  ratepayers.  After  the 
planned  reorganization.  Newco  will  be 
a  holding  company  with  at  least  two 
subsidiaries:  one  subsidiary  will  engage 
in  the  water  and  electric  distribution 
businesses  that  are  regulated  by  the 
CPUC  ("Regulated  Subsidiary"),  and 
one  or  more  other  subsidiaries  will 
engage  in  unregulated  businesses, 
including  businesses  related  to  the 
regulated  water  business. 

SCWC  states  that  Newco  and  the 
Regulated  Subsidiary  will  be 
incorporated  in  California,  and  that  the 
Regulated  Subsidiary  will  be 


*  Newco  has  not  yet  been  incorporated.  SCWC 
states  that  it  will  ii^orm  the  Commission  of 
Newco's  corporate  name  in  its  rule  24  certificate. 

>In  1996,  SCWC  derived  more  than  92  percent  of 
its  revenues  (about  $139.9  million)  from  water  sales 
and  less  than  8  percent  (about  SI  1.5  million)  from 
electric  sales.  Approximately  7  pen»nt  of  SCWC's 
assets  are  devoted  to  its  electric  business. 

>  Applicant  notes  that  the  scope  of  CPUCs 
regulation  is  comprehensive  including  )urisdiction 
over  rates,  accounting  practices,  purchases  and 
dispositions  of  utility  property,  extensions  of 
service,  acquisitions  of  other  utility  and  nooutility 
companies,  interaffiliate  transactions,  securities 
issuances  and  corporate  reorganizations  (including 
formation  of  utility  holding  companies),  and  access 
to  the  books  and  records  of  the  affiliates  of  utilities 
as  well  as  tlte  books  and  records  of  the  utilities 
themselves  for  purposes  of  monitoring  interaffiliate 
transactions. 


incorporated  in  California,  and  that  the 
Regulated  Subsidiary's  operations  will 
be  confined  to  California.  Newco  may 
also  form  one  or  more  other  subsidiaries 
to  acquire  and  operate  other  regulated 
water  utility  businesses  outside  of 
California. 

The  Regulated  Subsidiary  will  be  a 
"public  utility  company"  imder  section 
2(a)(5)  of  the  Act,  and  Newco  will  be  a 
holding  company  as  defined  in  section 
2(a)(7)(A)  of  the  Act,  and  as  such, 
subject  to  regulation  under  the  Act 
unless  in  exemption  is  obtained. 

SCWC  states  that,  upon 
consummation  of  the  contemplated 
reorganization,  Newco  wiU  qualify  for 
an  exemption  under  section  3(a)(1)  of 
the  Act  because  Newco  and  every  public 
utility  subsidiary  of  Newco  from  which 
Newco  derives,  directly  or  indirectly, 
any  material  part  of  its  income,  will  be 
predominantly  intrastate  in  character 
and  carry  on  their  business  substantially 
in  a  single  State  in  which  Newco  and 
every  such  subsidiary  company  will  be 
organized. 

SCWC  also  asserts  that  the  granting  of 
such  an  exemption  will  not  be 
detrimental  to  the  public  interest  or  the 
interest  of  investors  or  consumers.  In 
this  regard,  SCWC  notes,  among  other 
things,  that  the  proposed  reorganization 
requires  the  express  approval  of  the 
CPUC  and  that,  following  the 
reorganization  requires  the  express 
approval  of  the  CPUC  and  that, 
following  the  reorganization,  the 
Regulated  Subsidiary  and  its  dealings 
with  Newco  and  other  Newco 
subsidiaries  will  be  subject  to 
comprehensive  regulatory  oversight  by 
the  CPUC  (see  note  3,  above).  SCWC 
also  states  that  Newco's  corporate 
structure  will  protect  ratepayers  by 
segregating  Newco's  state-regulated 
utility  operations  from  its  other  business 
activities  thereby  insulating  the 
Regulated  Subsidiary  from  the  risks  of 
the  non-regulated  businesses  and 
enhancing  the  CPUCs  ability  to  ensure 
that  there  is  no  cross-subsidization. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonatiian  G.  Katz, 
Secretary. 

[FR  Doc  97-7045  Filed  3-19-97;  8:45  am] 
BKXMQ  COOE  aOIO-OI-M 


[nalawe  No.  34-38397;  FHa  No.  8R-CHX- 
97-05] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effecthfeness 
of  Proposed  Rule  Change  ty  the 
Chicago  Stocic  Exchange,  Inoorporatsd 
Relating  To  Amending  the  ExclMngs's 
SRO  Fee  To  f>rovide  for  an  Exemption 
for  Certain  Inactive  Memt>ers  ^ 

March  13, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b){l),  notice  is 
hereby  given  that  on  February  18, 1997, 
the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  ID  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organizatioiL  The 
Commission  Is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organizatwii's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Role  Change 

The  Exchange  proposes  to  amend 
Section  (q)  of  its  Membership  Dues  and 
Fees  Schedule  to  provide  for  an 
exemption  from  the  Exchange's  SRO  fee 
for  certain  members.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  italicized. 

Chicago  Stock  Exchange,  Incorporated 
Membership  Dues  and  Fees. 

(q)  Self-Regulatory  Organization  Fee,* 
$100  per  member  and  member 
organization  per  month. 

EL  Self-Regulatoiy  Organization's 
Statement  of  the  Purpoee  of,  and 
SUtutory  Basis  Sbt,  the  Propoeed  Role 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


I  This  fee  shall  doI  be  applicable  to  inactive 
otganizatioos.  An  inactive  organizatioo  is  one 
which  has  no  securities  transaction  revenue,  as 
determined  by  annual  FOCUS  reports,  as  long  as 
the  organization  continues  to  have  no  such  revenue 
each  month. 


IMI 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  provide  an  exemption  from 
the  Exchange's  SRO  fee  for  certain 
members.  The  Exchange's  SRO  fee 
appUes  to  members  and  members 
organizations  and  helps  recoup  costs 
incurred  by  the  Exchange  in  performing 
its  self-reguiatory  function..  The 
Exchange  proposes  to  exempt  inactive 
organizations  '  from  this  fee  because  the 
Exchange  does  not  incur  any  significant 
costs  for  regulating  these  finns. 

An  inactive  organization  is  defined  as 
an  organization  that  has  no  securities 
transaction  revenue,  as  initially 
determined  by  its  most  recent  anmiAl 
FOCUS  report,  so  long  as  the 
organization  continues  to  have  no  such 
revenue  each  month.^  For  inactive 
organizations  which  do  not  file  FOCUS 
reports  with  the  Exchange,  such  as 
when  the  CHX  is  not  the  Designated 
Examining  Authority  for  the  firm,  each 
organization  must  still  make  such  filings 
with  the  Exchange  to  support  its 
contention  that  it  is  an  inactive 
organization.  If  appropriate 
documentation  is  not  received  frt>m  the 
organization,  the  Exchange  will  impose 
the  SRO  fise. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(4)  of  the  Act «  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  issuers  and 
persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 


>  The  Commijaion  doIm  that  ths  phraae  "inactiva 
organizations"  includes  both  inactiw  manbtrt  and 
inactive  member  organizations  that  meet  the 
definitioo  of  "inactive  organization"  as  noted  in 
footnote  number  1 .  Phone  conversation  between 
David  Rusofr.  Attoroey.  Foley  k  Lardnar,  and 
Heather  Seidej.  Attorney,  Market  Ragulatioo. 
Commission,  on  March  7, 1997. 

'  This  definition  of  "inactive  orgamzatioa"  i*  the 
same  as  the  definition  for  the  "inactive 
Ofganization"  exemption  from  the  Exchange's 
examination  be.  section  (p)  under  the  CHX 
Mamharihip  Dues  and  Fee  Schedule.  Phone 
coowmlion  between  David  Rusoff.  Attorney.  Foiay 
a  Laiditar.  and  Heather  Seidei.  Altamay.  Markal 
Wagiilation.  Commission,  on  March  7, 1997. 

MS  U.S.C  789bM4). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  Mrritten  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EflectiyeiMM  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
efiisctive  upon  fihng  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  ^  and 
subparagraph  (e)(2)  of  Rule  19b-4" 
thereunder,  in  that  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange. 
At  any  time  within  60  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Commenls 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-97-05  and  should  be 
submitted  by  April  10, 1997. 

For  the  Commission,  by  the  Division  of 
Market  R^ulation,  pursuant  to  delegated 
authority. 

JonaOaB  G.  Kals, 

Secretary. 

(FR  Ooc.  97-7055  Filed  3-l»-97;  8:45  am) 
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[Releass  No.  34-38402;  His  No.  SR-NA80- 
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Raiating  to  Small  Ordar  Exacution 
Systam  TIar  Siza  ClaaamcaUons 

March  14, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  March  7, 
1997,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  m  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  submitting  this  filing  to 
effectuate  The  Nasdaq  Stock  Market, 
Inc.'s  ("Nasdaq")  periodic 
reclassification  of  Nasdaq  National 
Market  ("NNM")  securities  into 
appropriate  tier  sizes  for  purposes  of 
determining  the  maximum  size  order  for 
a  particular  security  eligible  for 
execution  through  Nasdaq's  Small  Order 
Execution  System  ("SOES"). 
Specifically,  under  the  proposal,  692 
NNM  securities  will  be  reclassified  into 
a  different  SOES  tier  size  effective  April 
1, 1997.  Since  the  NASD's  proposal  is 
an  interpretation  of  existing  NASD 
rules,  there  are  no  language  changes. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Porpoae  ot,  and 
Statutory  Basis  Cdt,  the  Proposed  Role 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  far.  the  Proposed  Rule 
Change 

The  purpose  of  the  rule  change  is  to 
effectuate  Nasdaq's  periodic 
reclassification  of  NNM  securities  into 
appropriate  tier  sizes  fw  purposes  of 
determining  the  maximum  size  order  for 
a  particular  security  eligible  for 
execution  through  SOES.  Nasdaq 
periodically  reviews  the  SOES  tier  size 
applicable  to  each  NNM  security  to 
determine  if  the  trading  characteristics 
of  the  issue  have  changed  so  as  to 
warrant  a  tier  size  adjustment.  Such  a 
review  was  conducted  using  data  as  of 
December  31, 1996,  pursuant  to  the 
following  established  criteria:  ^ 

NNM  securities  with  an  average  daily  non- 
block  volume  of  3,000  shares  or  more  a  day, 
a  bid  price  less  than  or  equal  to  $100,  and 
three  or  mote  market  makers  are  subject  to 
a  minimum  quotation  size  requirement  of 
1,000  shares  and  a  maximum  SOES  order 
size  of  1 ,000  shares; 

NNM  securities  with  an  average  daily  non- 
block  volume  of  1,000  shares  or  more  a  day, 
a  bid  price  less  than  or  equal  to  SI  50,  and 
two  or  more  market  makers  are  subiect  to  a 
minimum  quotation  size  requirement  of  500 
shares  and  a  maximum  SOES  order  size  of 
500  shares;  and 

NNM  securities  with  an  average  daily  non- 
block  volume  of  less  than  1 ,000  shares  a  day, 
a  bid  price  less  than  or  equal  to  S250.  and 
less  than  two  market  makers  are  sub)ect  to  a 
minimum  quotation  size  requiremmt  of  300 
shares  and  a  maximtim  SOBS  order  size  of 
200  shares. 

Pursuant  to  the  appUcation  of  this 
classification  criteria.  692  NNM 
securities  will  be  reclassified  effective 
April  1, 1997.  These  692  NNM 
securities  are  set  out  in  the  NASD's 
Notice  To  Members  97-17.* 

In  ranking  NNM  securities  pursuant 
to  the  established  classification  criteria. 
Nasdaq  followed  the  changes  dictated 
by  the  criteria  with  three  exceptions. 
First,  an  issue  was  not  moved  more  than 
one  tier  size  level.  For  example,  if  an 
issue  was  previously  categorized  in  the 
1 ,000-share  tier  size,  it  would  not  be 
permitted  to  move  to  the  200-share  tier 
even  if  the  reclassification  criteria 
showed  that  such  a  move  was 
warranted.  In  adopting  this  policy. 
Nasdaq  was  attempting  to  maintain 
adequate  puhUc  investor  access  to  the 
market  for  issues  in  which  the  tier  size 
level  decreased  and  help  ensure  the 
ongoing  participation  of  market  makers 
in  SOES  for  issues  in  which  the  tier  size 
level  increased.  Second,  for  securities 


priced  below  $1  where  the  reranking 
called  for  a  reduction  in  tier  size,  the 
tier  size  was  not  reduced.  Third,  for  the 
top  50  Nasdaq  securities  based  aa 
market  capitalizaticMi.  the  SOES  tier 
sizes  were  not  reduced  regardless  of 
whether  the  reranking  called  for  a  tier- 
size  reduction. 

The  NASD  beUeves  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  of  the  Act.'  Secticm 
15A(b)(6)  B  requires,  among  other  things, 
that  the  rules  of  the  NASD  governing  Uie 
operation  of  Nasdaq  be  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
fecilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  hee  and 
oprai  market.  The  NASD  beUeves  that 
the  reassignment  of  NNM  seciuities 
within  SOES  tier  size  levels  will  further 
these  ends  by  providing  an  efficient 
mechanism  for  small,  retail  investors  to 
execute  their  orders  on  Nasdaq  and  by 
providing  investors  with  the  assurance 
that  they  can  effect  trades  up  to  a  certain 
size  at  the  best  prices  quoted  on  Nasdaq. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  beUeves  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  soUcnted  nor 
received. 

m.  Date  of  EfifectiTeneas  of  the 
Proposed  Role  Chaiige  and  Timing  for 
Commission  Actimi 

The  proposed  rule  change  has  become 
effective  immediately  on  March  7, 1997, 
pursuant  to  Section  19(b)(3HA)(i)  of  the 
Act'  and  subparagraph  (e)  of  Rule  19b- 
4  *  thereunder,  because  the  reranking  of 
NNM  securities  into  appropriate  SOES 
tier  sizes  was  done  pursuant  to  the 
NASD's  stated  poUcy  and  practice  with 
resp>ect  to  the  administrative  and 
enforcement  of  two  existing  NASD 
rules.  Further,  in  the  SOES  Tier  Size 
Order,  the  Commission  requested  that 
the  NASD  provide  this  information  as 
an  interpretation  of  an  existing  NASD 


M5U.S.C78s(bX3KA). 
•17CFR240.19b-MaX2). 


>  15  U.S.C  7Ba(bKlNlW8). 
*  17  CFR  240.19b-4  (1991). 


>  The  classification  criteria  is  set  forth  in  NASD 
Rula  4«13(aX2)  and  the  footnote  to  NASD  Rula 
4710(g). 

«  NASD  To  Member*  97-17  (March  1997). 


» 15  U.&C  78o(bK6). 

•U. 

M5  U.S.C  78s(b)(3)(AKi). 

■17CFR240.19b-t(a).       • 


rule  under  Secticm  19(bH3HA)  of  the 
Act.* 

IV.  SoUcitatioii  of  GoauBent* 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Ck)mmission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  (Dommission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-19  and  should  be 
submitted  by  April  10, 1997. 

For  the  Gsmmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delisted 
authority.*" 

Jsnadiaa  G.  Katz. 

Secretary. 

(FR  Doc  97-7048  Filed  3-19-97;  8:45  am] 

■ajjNQ  oooc  wia-ai-M 


[Raleaae  No.  34-38399;  Fie  Na  SR-NASD- 
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Rula  Changa  and  Amandmant  No.  1  by 
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March  14, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  March  6, 1997,  the 
National  Association  of  Securities 
Dealers,  hic.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  and  on  March  10, 
1997,  the  Association  filed  Amendment 


•15U.S.C7aa(b)(3XA). 
>oi7  CFR  20a30-3(aXl2). 


IMI 
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No.  1.  The  proposed  nile  change  and 
Amendment  No.  1  are  described  in 
Items  I,  n,  and  IH  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  accelerated 
approval  of  the  proposed  rule  change. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
tlie  PiuiMieeJ  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  the  Corporate  Financing  Rule  in 
Rule  2710,  the  Nasdaq  Rules,  and  the 
Over-the-Counter  Bulletin  Board  Rules 
of  the  Association  to  effoct  compliance 
with  the  Commission's  Regulation  M. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  pro{>osed  deletions  are  in 
brackets. 

2700.  SECURITIES  DISTRIBUTIONS 

2710.  Corporate  Financing  Rule — 
Underwriting  Terms  and  Anangements 

(a)  No  change. 

(b)  Filing  Requirements 

(1)  through  (10)  No  change. 

(11)  Request  for  Underwriting  Activity 
Report 

Nowithstanding  the  availability  of  an 
exemption  from  filing  under 
subparagraph  (b)(7)  of  this  Rule,  a 
member  acting  as  a  manager  (or  in  a 
similar  capacity]  of  a  distribution  of  a 
publicly  traded  subject  security  or 
reference  security  that  is  subject  to  SEC 
Rule  101  shall  submit  a  request  to  the 
Corporate  Financing  Department  for  an 
Underwriting  Activity  Report  with 
respect  to  the  subject  andyor  reference 
security  in  order  to  fiacilitate  compliance 
with  SEC  Rules  101, 103,  or  104,  and 
other  distribution-related  Rules  of  the 
Association.  The  request  shall  be 
submitted  at  the  time  a  registration 
statement  or  similar  offering  document 
is  filed  with  the  Department,  the  SEC, 
or  other  regulatory  agency  or,  if  not  filed 
with  any  regulatory  agency,  at  least  two 
(2)  business  days  prior  to  the 
commencement  of  the  restricted  period 
under  SEC  Rule  101.  The  request  shall 
include  a  copy  of  the  registration 
statement  or  similar  offering  document 
(if  not  previously  submitted  pursuant  to 
subparagraph  (bK5)  of  this  Rule).  If  no 
member  is  acting  as  managing 
underwriter  of  such  distribution,  each 
member  that  is  a  distribution  participant 
or  an  affiliated  purchaser  shall  submit  a 
request  for  an  Underwriting  Activity 
Report,  unless  another  member  has 
assumed  responsibility  for  compliance 


with  this  subparagraph.  For  purposes  of 
(this)  subparagraphs  (b)  (1 1)  and  (12), 
SEC  Rules  100,  101, 103,  and  104  are 
rules  of  the  Commission  adopted  under 
Regulation  M  and  the  following  terms 
shall  have  the  meanings  as  defined  in 
SEC  Rule  100:  "distribution." 
"distribution  participant,"  "reference 
security,"  "restricted  period."  and 
"subject  security." 

(12)  Submission  of  dicing  Information 

A  member  acting  as  a  manager  (or  in 
a  similar  capacity)  of  a  distribution 
subject  to  subparagraph  (bXll)  of 
securities  that  are  listed  on  a  national 
securities  exchange  or  are  considered 
"activity-traded"  under  SEC  Rule  101 
shall  provide  written  notice  to  the 
Market  Regulation  Department  of  NASD 
Regulation.  Inc.,  no  later  than  the  close 
of  business  the  day  the  offering 
terminates,  that  includes  the  date  and 
time  of  the  pricing  of  the  offering,  the 
offering  price,  and  the  time  the  offering 
terminated,  which  notice  may  be 
submitted  on  the  Underwriting  Activity 
Report. 

(c)  No  change. 

4600.  NASDAQ  MARKET  MAKER 
REQUIREMENTS 

4614.  Stabilizing  Bids 

(a)  No  change. 

(b)  EligibiUty 

Only  one  market  maker  in  a(n  issue] 
security  may  enter  a  stabilizing  bid. 

(c)  Limitations  on  Stabilizing  Bids — 
No  change. 

(d)  Submission  of  Request  to 
Association 

(1)  A  market  maker  that  wishes  to 
enter  a  stabilizing  bid  shall  submit  a 
request  to  Nasdaq  Market  Operations  for 
the  entry  [in  the]  on  Nasdaq  [quotation 
display]  of  a  one-sided  bid  identified  as 
a  stabilizing  bid.  The  market  maker 
shall  confirm  its  request  in  writing  no 
later  than  the  (end  of]  close  of  business 
the  day  (on  which]  the  stabilizing  bid  is 
entered  by  submitting  an  Underwriting 
Activity  Repwrt  to  Nasdaq  Market 
Operations  that  includes  the 
information  required  by  subparagraph 
(d)(2). 

(2)  In  lieu  of  submitting  the 
Underwriting  Activity  Report  as  set 
forth  in  subparagraph  (d)(1),  the  market 
maker  may  provide  written 
confirmation  to  Nasdaq  Market 
Operations  that  shall  include: 

(A)  and  (B) — No  change. 

(C)  the  date  and  time  that  an  identifier 
should  be  included  on  [the]  Nasdaq 
[quotation  display);  and 

(D)  No  change. 


4619.  Withdrawal  of  Quotations  and 
Passive  Market  Making 

(a)-(c)  No  change. 

(d)  Excused  withdrawal  status  or 
passive  market  maker  status  may  be 
granted  to  a  market  maker  that  is  a 
distribution  participant  (or,  in  the  case 
of  excused  withdrawal  status,  an 
affiliated  piut:haser)  in  order  to  comply 
with  SEC  Rules  101, 103,  or  104  under 
the  Act  on  the  following  conditions: 

(1)  A  member  acting  as  a  manager  (or 
in  a  similar  capacity)  of  a  distribution  of 
a  Nasdaq  security  that  is  a  subject 
security  or  reference  security  under  SEC 
Rule  101  and  any  member  that  is  a 
distribution  participant  or  [that  is]  an 
affiliated  purchaser  in  such  a 
distribution  that  does  not  have  a 
manager  shall  provide  written  notice  to 
Nasdaq  Market  Operations  and  the 
Market  Regulation  Department  of  NASD 
Regulation,  Inc.  no  later  than  the 
business  day  prior  to  the  first  entire 
trading  session  of  the  one-day  or  five- 
day  restricted  period  under  SEC  Ride 
101,  unless  later  notification  is 
necessary  under  the  specific 
circumstances. 

(A)  The  notice  required  by 
subparagraph  (d)(1)  of  this  Rule  shall  be 
provided  by  submitting  a  completed 
UnderMrriting  Activity  Report  that 
includes  a  request  on  behalf  of  each 
market  maker  that  is  a  distribution 
participant  or  an  affiliated  purchaser  to 
withdraw  the  market  maker's 
quotations,  or  that  includes  a  request  on 
behalf  of  each  market  maker  that  is  a 
distribution  participant  (or  an  affiliated 
purchaser  of  a  distribution  participant) 
that  its  quotations  be  identified  as  those 
of  a  passive  market  maker,  and  includes 
the  contemplated  date  and  time  of  the 
commencement  of  the  restricted  period. 

(B)  The  maniiging  underwriter  shall 
advise  each  mari^et  maker  that  it  has 
been  identified  as  a  distribution 
p>articipant  or  an  affiliated  purchaser  to 
Nasdaq  Market  Operations  and  that  its 
quotations  will  be  automatically 
withdrawn  or  identified  as  passive 
market  maker  quotations,  unless  a 
market  maker  that  is  a  distribution 
participant  (or  affiliated  purchaser  of  a 
distribution  participant)  notifies  Nasdaq 
Market  Operations  as  required  by 
subparagraph  (d)(2),  below. 

(2)  A  market  maker  that  has  been 
identified  to  Nasdaq  Market  Operations 
as  a  distribution  participant  (or  an 
affiliated  purchaser  of  a  distribution 
participant)  shall  promptiy  notify 
Nasdaq  Market  Operations  and  the 
manager  of  its  intention  not  to 
participate  in  the  prospective 
distribution  or  not  to  act  as  a  passive 
market  maker  in  order  to  avoid  having 


its  quotations  withdrawn  or  identified 
as  the  quotations  of  a  passive  market 
maker  [,  or  in  order  to  have  its  excused 
withdrawal  status  rescinded]. 

(3)  No  change. 

(4)  No  change. 

(5)  A  member  acting  as  a  manager  (or 
in  a  similar  capacity)  of  a  distribution 
subject  to  subparagraph  (d)(1)  of  this 
rule  shall  submit  a  request  to  Nasdaq 
Market  Operations  and  the  Market 
Regulation  Department  of  NASD 
Regulation,  Inc.  to  rescind  the  excused 
withdrawal  status  or  passive  market 
maJdng  status  of  distribution 
participants  and  affiliated  purchasers, 
which  request  shall  include  the  date 
and  time  of  the  pricing  of  the  offering, 
the  offering  price,  and  the  time  the 
offering  terminated,  and,  if  not  in 
writing,  shall  be  confirmed  in  writing  no 
later  than  the  close  of  business  the  day 
the  offering  terminates.  The  request 
required  by  this  subparagraph  may  be 
submitted  on  the  Underwriting  Activity 
Report. 

4623.  Penalty  Bids  and  Syndicate 
Covering  Transactions 

(a)  No  change. 

(b)  No  change. 

(c)  Notwithstanding  paragraph  (a),  a 
market  maker  may  request  that  its 
quotation  be  identified  as  a  penalty  bid 
on  Nasdaq  display  by  providing  notice 
to  Nasdaq  Market  Operations,  which 
notice  shall  include  the  date  and  time 
that  the  penalty  bid  identifier  should  be 
entered  on  Nasdaq  and,  if  not  in  writing, 
shall  be  confirmed  in  writing  no  latw 
than  the  (end  of  the  day  on  which]  c7ose 
of  business  the  day  the  penalty  hid 
identifier  is  entered  on  Nasdaq. 

(d)  No  change. 

6500.  OTC  BULLETIN  BOARD  SERVICE 

6540.  Requirements  Applicable  to 
Market  Makers 

(a)  No  change. . 

(b)  No  change. 

(1)  Permissible  Quotation  Entries 

(A)-(C)  No  change. 

(D)  Any  member  that  intends  to  he  a 
distribution  participant  in  a  distribution 
of  securities  subject  to  SEC  Rule  101,  or 
is  an  affiliated  purchaser  in  such 
distribution,  and  is  entering  quotations 
in  an  OTCBB-eligible  security  that  is  the 
subject  security  or  refereiu»  security  of 
such  distribution  shall,  imleas  another 
member  has  assumed  responsibility  tot 
compliance  with  this  paragraph: 

(i)  No  change. 

(ii)  withdraw  all  quotations  in  the 
OTCBB-eligible  security  to  comply  with 
the  applicable  restricted  period  under 
SEC  Rule  101  and  not  enter  a  stabilizing 


bid  pursuant  to  SEC  Ride  104  in  the 
OTCBB;  [and] 

(iii)  provide  written  notice  to  the 
Corporate  Financing  Department  of 
NASD  Regulation,  Inc.  of  its  intention  to 
impose  a  penalty  bid  or  to  conduct 
syndicate  covering  transactions 
pursuant  to  SEC  Rule  104  prior  to 
imposing  the  penalty  bid  or  engaging  in 
the  first  syndicate  covering  transaction. 
Such  notice  shall  include  information  as 
to  the  date  the  penalty  bid  or  first 
syndicate  covering  transaction  will 
occur  and  the  amount  of  the  syndicate 
short  position[.]  ;  and 

(iv)  provide  written  notice  to  the 
Market  Regulation  Department  of  NASD 
Regulation,  Inc.  by  the  close  of  business 
on  the  day  the  offering  terminates  that 
includes  the  date  and  time  of  the  pricing 
of  the  offering,  the  offering  price,  and 
the  time  the  offering  terminated. 

(E)  The  written  notice  required  by 
subparagraphs  (b)(l)(D)(i),  [and]  (iii) , 
and  (iv)  of  this  rule  may  be  submitted 
on  the  Underwriting  Activity  Report 
provided  by  the  Corporate  Financing 
Department  of  NASD  Regulation,  Inc.  by 
including  the  information  required  by 
those  subparagraphs. 

(F)  For  purposes  of  subparagraph 
(bHlKD).  SEC  Rules  100, 101, 103.  and 
104  are  rules  of  the  Commission 
adopted  under  Regulation  M  and  the 
following  terms  shall  have  the  meanings 
as  defined  in  SEC  Rule  100:  "affiliated 
purchaser,"  "distribution." 
"distribution  participant,"  "penalty 
bid,"  "reference  security,"  "restricted 
period,"  "stabilizing."  "subject 
security."  and  "syndicate  covering 
transaction." 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  oC  and 
Statutory  Basis  fitir,  die  Proposed  Ruk 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proppsed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  fV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Orgonixation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tite  Proposed  Rule 
Change 

1.  Purpose 

The  SBC  has  approved,  effective 
March  4. 1997.  amendments  to  the 
NASD  rules  regarding  Corporate 


Financing,  The  Nasdaq  Stock  Market, 
hic.  ("Nasdaq"),  and  the  OTC  Bulletin 
Board  ("OTCBB")  that  are  designed  to 
assist  members  in  complying  with  SEC 
Regulation  M  that  became  effiactive  on 
that  date.^  In  general,  the  amendments 
to  NASD  rules  establish  a  new 
requirement  for  members  to  obtain  an 
Underwriting  Activity  Report  fit>m  the 
Corporate  Financing  Department  of 
NASD  Regulation,  hic.  ("NASD 
Regulation")  with  respect  to  a  proposed 
distribution  subject  to  SEC  Rule  101; 
modify  current  Nasdaq  requirements 
with  respect  to  the  entry  of  a  stabilizing 
or  penalty  bid  and  requests  for  excused 
withdrawal  of  quotations  or  designation 
of  quotations  as  those  of  a  passive 
market  maker;  and  establish  new 
requirements  for  notification  with 
respect  to  penalty  bids  and  syndicate 
covering  transactions  for  Nasdaq  and 
OTCBB  securities. 

The  NASD  is  proposing  to  amend  the 
rules  approved  by  the  SEC  on  March  4, 
1997  to  require  that  members  provide 
notification  to  the  Association  of  the 
date  and  time  of  the  pricing  of  an 
offering,  the  offering  price,  and  the  time 
the  offering  terminated  with  respect  to 
offerings  of  Nasdaq  and  OTCBB 
securities,  exchange-listed  securities, 
and  securities  considered  "actively- 
traded"  under  SEC  Rule  101  of 
Regulation  M.  In  addition,  the  NASD  is 
proposing  to  amend  Rule  4619  of  the 
Nasdaq  rules  to  clarify  the  applicability 
of  the  provision  to  affiliated  purchasers 
of  a  distribution  participcmt.  Other 
amendments  are  proposed  to  Rules 
4614,  4623,  4619  and  6540  to  make 
nonsubstantive  corrections  to  the 
language  of  the  rules. 

TTie  Nasdaq  Rules.  The  NASD  is 
proposing  to  amend  subparagraph  (d)(1) 
of  Rule  4619  to  require  that  the  notice 
to  be  submitted  by  a  member  to  request 
excused  withdrawal  or  passive  market 
iTialctng  status  on  the  part  of  distribution 
participants  and  affiliated  purchasers 
should  be  directed  to  both  Nasdaq 
Market  Operations  and  the  Marinet 
RqpUation  Department  of  NASD 
R^ulation.  Where  the  required  notice  is 
submitted  electronically  to  the 
Association,  it  will  automatically  be 
received  at  both  these  locations.  Hard 
copy  sulmiissions  of  the  notice  will  he 
required  to  be  fexed  to  both 
Departments. 

Subparagraphs  (d)(1)  (A)  and  (B)  of 
Rule  4619  are  proposed  to  be  amended 
to  clarify  that  an  affiliated  purchaser  of 
a  distribution  participant,  as  compared 
to  an  affiliated  purchaser  of  the  issuer, 
is  pomitted  to  engage  in  passive  market 
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making.  Where  a  market  maker  is  an 
affiliated  purchaser  of  the  issuer  only, 
the  market  maker  will  not  be  permitted 
to  engage  in  passive  market  making 
under  SEC  Rule  103,  as  SEC  Rule  102 
does  not  include  an  exception  for 
passive  market  making  activity. 
However,  a  market  maker  that  is 
affiliated  with  a  distribution  participant, 
i.e.,  a  member  that  is  a  distribution 
participant  is  affiliated  with  another 
non-participating  market  maker,  can 
rely  on  the  exception  firom  SEC  Rule  101 
forpassive  market  making 

Tne  NASD  is  also  proposing  to  adopt 
new  subparagraph  (d)(5)  of  Rule  4619  to 
require  that  the  managing  underwriter 
submit  a  request  to  Nasdaq  Market    - 
Operations  and  the  Market  Regulation 
Department  of  NASD  Regulation  to 
terminate  the  excused  withdrawal  statiis 
or  passive  market  making  status  of 
distribution  participants  and  affiliated 
purchasers.  It  is  anticipated  that  the 
request  will  be  by  telephone  to  the  staff 
of  the  Market  Regulation  Department 
and  the  provision  requires  that  it  be 
confirmed  in  writing  by  close  of 
business  on  the  day  the  offering  is 
terminated.  The  request  must  include 
the  date  and  time  of  the  pricing  of  the 
ofiiBring,  the  offering  price,  and  the  time 
the  offering  terminated.  The  member 
may  use  an  Underwriting  Activity 
Report  to  submit  its  request. 

Paragraph  (c)  of  Rule  4623,  relating  to 
penalty  bids  and  syndicate  covering 
transactions,  is  prop>osed  to  be  amended 
to  make  its  language  consistent  with 
other  provisions  in  requiring  that  the 
membier's  request  for  an  identifier  for  a 
penalty  bid  he  received  no  later  than  the 
close  of  business  the  day  the  penalty  bid 
identifier  is  entered  on  Nasdaq. 

OTCBB  Rules.  Moreover,  the  NASD  is 
proposing  similar  requirements  with 
respect  to  OTCBB  securities.  Proposed 
amended  Rule  6540  will  require  that  a 
member  provide  written  notice  to  the 
Market  Regulation  Department  of  NASD 
Regulation  by  close  of  business  on  the 
day  the  offering  terminates  that  includes 
the  date  and  Ume  of  the  pricing  of  the 
offiering,  the  offering  price,  and  the  time 
the  offiering  terminated. 

Corporate  Financing  Rule.  Similar  to 
requirements  proposed  with  respect  to 
Nasdaq  and  OTCBB  securities,  the 
NASD  is  also  proposing  to  amend  Rule 
2710(b)  to  add  new  subparagraph  (12)  to 
require  that  a  member  acting  as  a 
manager  (or  in  a  similar  capacity)  of  a 
distribution  subject  to  subparagraph 
(bKll)  of  Rule  2710  of  securities  that  are 
listed  on  a  national  securities  exchange 
or  are  considered  "actively- traded" 
under  SEC  Rule  101  adopted  under  SEC 
Regulation  M,  shall  provide  written 
notice  to  the  Market  Regulation 


Department  of  NASD  Regulation  by 
close  of  business  on  the  day  the  offering 
terminates  that  includes  the  date  and 
time  of  the  pricing  of  the  offering,  the 
offiering  price,  and  the  time  the 
distribution  terminated.  Actively-traded 
securities,  i.e.,  seciuities  with  an 
Average  Daily  Trading  Volume 
("  ADTV  •)  of  at  least  $1  million  and  a 
public  float  value  of  at  least  $150 
million,  are  no  longer  subject  to  any 
restricted  period  under  SEC  Rule  101. 
Thus,  in  the  normal  course,  the  NASD 
is  unlikely  to  receive  any  further 
information  with  respect  to  when  the 
offering  is  priced  and  is  terminated  as 
the  market  makers  participating  in  the 
offering  need  not  submit  a  request  for 
excused  withdrawal  or  identification  of 
quotations  as  those  of  a  passive  market 
maker  under  NASD  Rule  4619. 
Information  on  the  pricing  of  offerings 
of  actively-traded  securities  is 
necessary,  however,  for  the  NASD  to 
carry  out  its  regulatory  obligations  to 
ensure  compliance  with  the  SEC's 
antifraud  and  antimanipulation  rules 
and  regulations  and  with  the  NASD's 
Free-Riding  and  Withholding 
Interpretation  in  IM-2 110-1  and  the 
directed  commissions  provision  of  Rule 
2740.  Similarly,  such  pricing 
information  is  necessary  with  respect  to 
a  distribution  of  seciirities  listed  on  a 
national  securities  exchange  in  order  to 
permit  the  NASD  to  carry  out  its 
regulatory  obligations  with  respect  to 
such  offerings. 

The  provision  applies  to  distributions 
of  securities  that  are  subject  to  new 
subparagraph  (b)(ll)  that  requires  that  a 
member  acting  as  a  manager  (or  in  a 
similar  capacity)  of  a  distribution  of 
securities  subject  to  SEC  Rule  101 
submit  a  request  to  the  Corporate 
Financing  E)epartment  for  an 
Underwriting  Activity  Report  If  no 
member  is  acting  as  managing 
underwriter,  each  member  that  is  a 
distribution  participant  or  an  affiliated 
purchaser  is  required  to  submit  the  '> 
request  unless  another  member  has 
assumed  responsibility  for  compliance 
with  the  requirement  Proposed 
subparagraph  (b)(12)  provides  that  a 
member  may  use  the  Underwriting 
Activity  Report  to  submit  the  required 
information  on  pricing  to  Market 
Regulation  Department  of  NASD 
Regulation.  In  referencing  the 
Underwriting  Activity  Report,  the 
NASD  includes  under  that  umbrella 
different  notification  forms  that  may  be 
used  by  members  to  submit  information 
required  by  its  rules  to  comply  with  SEC 
Regulation  M.  The  Regulation  M 
Trading  Notification  Form  can  be  used 
by  a  member  to  submit  the  pricing 


information  required  by  subparagraph 
(b)(12)  to  Rule  2710,  subparagraph  (d)(5) 
of  Rule  4619  of  the  Nasdaq  rules,  and 
subparagraph  (b)(l)(D)(iv)  of  Rule  6540 
of  the  OTCBB  rules  to  Nasdaq  Market 
Operations. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(2)  of  the 
Act '  in  that  the  proposed  rule  change 
will  enforce  and  facilitate  compliance 
by  NASD  members  with  the  Securities 
Exchange  Act  Rules,  in  addition  to 
compliance  with  the  rules  of  the 
Association.  In  addition,  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  in  that  the  proposed  rule  change  to 
require  that  members  submit  pricing 
information  with  respect  to 
distributions  of  sectuities  not  subject  to 
a  restricted  period  under  SEC  Rule  101, 
exchange-listed  securities,  and  OTCBB 
securities  will  prevent  haudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principals  of 
trade,  and  protect  investora  and  the 
public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulations  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act,  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither  , 
solicited  nor  received. 

m.  Solicitation  of  Commenti 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Elxchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  ivritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  CcHnmission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  sulnnitted  by  April  10, 1997. 

rv.  Commiasion's  Findings  and  Order 
Granting  Accelerated  ^proval  of  the 
Proposed  Rule  Change 

The  Commission  finds  that  the  NASD' 
proposal  is  consistent  with  the  Act  and 
the  rules  and  regulations  thereunder 
appUcable  to  a  registered  national 
securities  association.  Specifically,  the 
provisions  of  Section  15A(b)(2)  of  the 
Act  which  requires  that  an  association 
enforce  compliance  with  Securities 
Exchange  Act  Rules  in  addition  to  the 
rules  of  the  association.  The 
Commission  believes  that  the  proposal 
will  enforce  and  facilitate  compliance 
by  NASD  members  with  the 
requirements  of  Regulation  M.  SEC 
Rules  100  through  105. 

In  addition,  the  Commission  finds 
that  the  NASD's  proposal  is  consistent 
with  the  provisions  of  Section  15A(b)(6) 
of  the  Act  which  requires,  in  part,  that 
an  association  have  rules  that  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  eqmtable  principals  of 
trade,  and  in  general,  to  protect 
investors.  The  Commission  believes  that 
the  NASD's  proposal  is  consistent  with 
Section  15A(b)(6)  of  the  Act  inthat  the 
amendments  to  Nasdaq  and  OTCBB 
Rules,  in  addition  to  the  establishment 
of  a  requirement  to  provide  pricing 
information  with  respect  to  offerings  of 
exchange-listed  and  "actively-traded" 
securities  under  SEC  R\ile  101.  provide 
a  regulatory  framework  that  will  assist 
members  in  complying  with  the 
obligations  imder  Regulation  M.  The 
Commission,  therefore,  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  pubUcation  of  filing  thereof  in  the 
Federal  Register. 

ft  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  be  and  hereby  is 
approved.  The  proposed  rule  change  is 
emotive  March  14. 1997.  with  the 
exception  of  the  provisions  of  Rule  4623 
and  Riile  5460  that  implement  the 
notification  requirements  adopted  under 
Regulation  M  Rule  104  with  respect  to 
penalty  bids  and  syndicate  covering 
transactions  that  will  become  effiective 
on  the  date  that  the  notification 
requirements  under  SEC  Rule  104 
become  effective. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  {xusuant  to  delegated 
authority.* 
lonathaa  G.  Katz. 
Secietaiy. 

(FR  Doc  97-7054  Filed  3-19-97;  8:45  am) 
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Self>Regulatory  Organizations;  Notice 
of  Riing  and  ^mediate  Effectiveness 
of  ProfMsed  Ruie  Cliange  tiy  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Amendments  to  ttie  Exchange's 
Altocation  Policy  and  Procedures 

March  7, 1997. 

Pursiiant  to  Secticm  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  ^  notice  is  hereby  given  that  on 
February  21, 1997,  as  amended  on 
March  3. 1997,  the  New  Yorit  Stock 
Exchange,  hic  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization. '  The 
commission  is  publishing  this  notice  to 
solicit  comments  oa  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b- 
4  of  the  Act,  submits  a  proposed  rule 
change  amending  the  NYSE's  Allocation 
Policy  and  Procedures.  The  text  of  the 
proi>osed  rule  change  is  as  follows  [new 
text  is  itahdzed;  deleted  text  is 
bracketed). 

Allocation  Policy  and  Procedures 

•        •        •        •        • 

Listing  company  input 
[Listing  on  the  New  York  Stock 
Exchange  is  a  significant  development 
for  a  company,  and  the  assignment  of  a 
specialist  to  make  a  market  in  the 
company's  shares  via  the  allocation 
process  is  an  important  step.  The  listing 
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<  On  Match  3, 1997,  the  NYSE  filed  Amendment 
No.  1  to  its  proposal.  See  letter  from  )aiaet  E.  Buck, 
Senior  vice  President  and  Secretary,  NYSE,  to  Ivette 
Lopez  Aasiatant  director.  Division  of  Mariwt 
Regulation.  SEC  dated  February  28. 1997.  In 
Amendment  No.  1,  the  NYSE  writhdrew  certain 
proposed  amendments  to  the  following  sections  of 
the  NYSE"*  Allocation  Policy  and  Procedures;  L 
Purpose:  m.  Allocation  Panel,  composition:  IV. 
Allocation  Criteria:  and  V.  Policy  Notes.  Id.  The 
Exchange  has  filed  a  separate  proposal  under 
Section  19(bX2)  of  the  Act  to  amend  the  above- 
teiarenced  items.  See  File  No.  SR-NYSE-97-oe. 


company  may  v^sh  to  communicate  its 
views  for  consideration  by  the 
Allocation  Committee  in  selecting  the 
best  possible  specialist  for  the 
company's  stock. 

The  Allocation  Committee  will 
consider  a  letter  from  the  listing 
company  requesting  specific  units  and/ 
or  specifying  particular  expertise  in  one 
or  more  aspects  of  the  speciaUst's  role.  _ 
While  speciaUst  performance  continues 
to  be  the  most  significant  criterion,  the 
committee  will  use  its  professional 
judgment  in  giving  appropriate  weight 
to  all  relevant  factora,  including 
company  letters,  to  determine  the 
selection  of  a  speciaUst  unit. 

From  time  to  time  a  Usting  company 
may  choose  to  interview  specialist 
units.  The  Exchange  takes  a  neutral 
position  on  this  practice  and  as  such 
will  neither  arrange  interviews  nor 
recommend  units  to  be  interviewed.) 

Listing  on  the  New  York  Stock 
Exchange  is  a  significant  development 
for  a  company,  and  the  assignment  of  a 
specialist  through  the  allocation  process 
is  an  important  step.  The  Exchange's 
Allocation  Policy  is  intended  to  provide 
listing  companies  with  a  choice  of 
alternatives  as  to  how  their  specialist 
unit  may  be  selected.  The  listing 
company  may  choose  to  have  its 
specialist  unit  selected  by  the  Allocation 
Ctaiunittee,  in  accordance  with  the 
criteria  specified  in  the  Allocation 
Policy,  and  the  exercise  of  the 
Committee's  expert  professional 
judgment  Alternatively,  the  listing 
company  may  choose  to  become  more 
directly  involved  in  the  selection 
process.  In  that  case,  the  company  may 
request  that  the  Allocation  Conmiittee 
select  specialist  units  that  would  be 
appropriate  to  trade  the  company's 
stock,  with  the  company  then  making 
the  final  selection  from  among  the 
group  of  units  as  chosen  by  the 
Allocation  Committee.  Such  a  group 
shall  consist  of  three,  four,  or  five  units, 
selected  by  the  Committee  as 
demonstrably  deemed  to  be  the  most 
qualified  to  receive  such  allocation  from 
among  the  units  that  apply,  based  upon 
the  criteria  set  forth  in  this  policy.  These 
procedures  shall  apply  to  the  allocation 
of  a  newly-listing  company,  as  well  as 
the  reallocation  of  an  already  listed 
company. 

Specialist  Unit  Selected  by  Allocation 
Conunittee.  If  the  listing  company  so 
chooses,  the  Allocation  Committee  shall 
select  the  specialist  unit  to  be  allocated 
the  company's  stock  based  on  the 
Committee's  expert  assessment  of  the 
type  of  specialist  unit  that  would  be 
most  appropriate  for  the  company,  and 
the  Committee's  professional  evaluation 
of  performance  data  and  other  relevant 
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information  as  specified  in  the 
Allocation  Policy.  The  listing  company 
may  submit  a  letter  to  the  Allocation 
Committee  describing  the  characteristics 
(e.g.,  trading  philosophy,  policies  on 
maintaining  communications  with  its 
listed  companies,  etc.)  it  believes  would 
be  appropriate  for  the  unit  that  would 
be  selected  to  trade  its  stock.  The  listing 
company  may  not,  however,  identify 
any  particular  specialist  unit  in  its 
letter,  or  specify  characteristics  so 
unique  as  to  be  applicable  only  to  a 
readily  identifiable  specialist  unit. 

Specialist  Unit  Selected  by  Listing 
Company.  If  the  listing  company  so 
chooses,  it  may  request  that  the 
Allocation  Committee  select  specialist 
units  that  would  be  appropriate  to  trade 
the  company's  stock,  mth  the  company 
then  making  the  final  selection.  If  the 
listing  company  chooses  this 
alternative,  the  company  may  either 
make  no  communication  to  the 
Allocation  Committee,  or  it  may  submit 
a  letter  (as  noted  in  the  preceding 
paragmph)  to  the  Committee  describing 
the  characteristics  the  company  believes 
would  be  appropriate  for  the  units  to  be 
selected  by  the  Committee.  The  listing 
company  may  not,  however,  identify    • 
any  particular  specialist  unit  in  its 
letter,  or  specify  characteristics  so 
unique  as  to  be  applicable  only  to  a 
readily  identifiable  specialist  unit. 

Meetings  Between  Listing  Company 
and  Specialist  Units.  Within  two 
business  days  after  the  selection  of  a 
group  of  specialist  units  as  described 
above  (unless  the  exchange  has 
determined  to  permit  a  longer  time 
period  in  a  particular  case),  the  listing 
company  shall  meet,  either  in  person  or 
by  teleconference,  with  representatives 
of  each  of  the  specialist  units.  Meetings 
to  be  held  in  person  shall  normally  be 
held  at  the  Exchange,  unless  the 
Exchange  has  agreed  that  they  may  be 
held  elsewhere.  At  least  one 
representative  of  the  listing  company 
must  be  a  senior  official  of  the  rank  of 
Corporate  Secretary  or  above  of  that 
company.  No  more  than  three 
representatives  of  each  specialist  unit 
amy  participate  in  the  meeting,  each  of 
whom  must  be  employees  of  the 
specialist  unit,  and  one  of  whom  must 
be  the  individual  who  is  proposed  to 
trade  the  company's  stock. 

Listing  Company's  Selection  of 
Specialist  Unit.  Within  one  business  day 
following  its  meeting  with 
representatives  of  the  specialist  units  (or 
such  longer  time  period  as  the  Exchange 
may  permit  in  a  particular  case),  the 
listing  company  shall  select  its 
specialist  unit  in  writing,  signed  by  a 
senior  official  of  the  rank  of  Corporate 
Secretary  or  higher  duly  authorized  to 


so  act  on  behalf  of  the  company.  The 
Allocation  Committee  shall  then 
confirm  the  allocation  of  the  stock  to 
that  unit,  at  which  time  the  stock  shall 
be  deemed  to  have  been  so  allocated. 

Allocation  Applications.  In  their 
applications  for  the  allocation  of  a 
listing  company's  stock,  specialist  units 
must  describe  all  pertinent  factors  as  to 
why  they  believe  they  should  be 
allocated  the  stock.  At  a  minimum,  such 
factors  should  include  a  description  of 
the  unit's  capital  base;  identity  and 
experience  of  the  individual  proposed  to 
trade  the  stock,  with  a  description  of 
other  securities  traded  by  that 
individual:  and  a  discussion  of  why  that 
individual  is  appropriate  to  trade  the 
listing  company's  stock.  If  the  listing 
company  has  submitted  a  letter  to  the 
Allocation  Committee  as  permitted 
herein,  a  copy  of  such  letter  shall  be 
made  available  to  all  specialist  units.  In 
their  applications  to  be  allocated  the 
stock  of  such  company,  specialist  units 
shall  be  expected  to  indicate  how  they 
meet  the  characteristics  described  in  the 
company's  letter.  If,  within  six  months 
of  the  date  a  newly-listed  company 
begins  trading  on  the  Exchange  (or  a 
company  which  has  been  reallocated 
begins  trading  with  its  new  unit),  the 
specialist  unit  determines  that  the 
individual  specialist  who  trades  the 
company's  stock  should  be  an 
individual  other  them  the  one  named  in 
the  allocation  application,  the  specialist 
unit  shall  so  inform  the  Allocation 
Committee,  in  writing,  and  disclose  its 
reasons  therefor.  These  letters  shall  be 
maintained  in  the  permanent  records  of 
the  Committee. 

In  addition,  specialist  units  must 
describe  in  their  applications  to  be 
allocated  the  stock  of  a  listing  company 
any  contracts  they,  or  any  individual 
acting  on  their  behalf,  have  had  with 
any  employee  of  that  company,  or  any 
individual  acting  on  behalf  of  that 
company  with  regard  to  its  prospective 
listing  on  the  Exchange,  within  six 
months  prior  to  the  date  that  allocation 
applications  are  solicited  with  respect  to 
that  company. 
•        •        •        •        • 

Blanket  applications 

IA\A11  specialist  units  (may  also]  shall 
be  deemed  to  have  filed  with  the 
Exchange  a  blanket  appIicatioD 
pursuant  to  which  the  applicant  agrees 
to  accept  the  allocation  of  any  security. 
Any  security  allocated  to  a  specialist 
unit  on  the  basis  of  its  blanket 
application  shall  not  be  reflected  in  the 
records  of  the  Exchange  as  a  "security 
gained"  not  shall  it  prejudice  that  luiit's 
eUgibility  for  futiire  allocations. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  intent  of  the  Exchange's 
Allocation  Policy  and  Procedures  is:  (1) 
to  ensure  that  securities  are  allocated  in 
an  equitable  and  ffiir  manner  and  that 
all  specialist  units  have  a  fair 
opportunity  for  allocations  based  on 
established  criteria  and  procedures;  (2) 
to  provide  an  incentive  for  onging 
enhancement  of  performance  by 
specialist  units;  (3)  to  provide  the  best 
possible  match  between  a  speciahst  unit 
and  a  security;  and  (4)  to  contribute  to 
the  strength  of  the  specialist  system. 

In  September  1987,  the  Quality  of 
Markets  Committee  ("QOMC") 
appointed  the  first  Allocation  Review 
Committee  ("ARC")  to  undertake  a 
comprehensive  review  of  the  Exchange's 
then-existing  allocation  procedures 
which  had  been  in  effect  since  1976. 
ARC'S  recommendations  were  filed  with 
the  SEC  in  1988  and  approved  in  1990.^ 
hi  April  1991,  the  QOMC  determined 
that  the  Allocation  Policy  and 
Procedures  should  be  re-examined  and 
appointed  a  new  committee,  ARC  II,  to 
do  so.  The  Committee's 
reconmiendations  were  subsequently 
filed  with  the  Commission,  and 
approved  in  1993  as  a  one-year  pilot* 
In  August  1994,  the  Exchange  filed  for 
and  subsequendy  received  permanent 
approval  of  that  pilot'  In  accordance 
with  the  Exchange's  commitment  to 
preserve  the  integrity  of  the  existing 
allocation  system  while  refining  the 
allocation  policy  as  necessary,  ARC  III 


'Securitief  Exchange  Act  Release  No.  27803 
(Mar.  14, 1990).  55  FR  10740  (Mar.  22. 1990)  (order 
approving  File  No.  SR-NYSE-«8-32). 

*  Securities  Exchange  Act  Release  No.  33121  (Oct 
29.  1993).  58  FR  S9085  (Nov.  S.  1993)  (onler 
approving  File  No.  SR-NYSE-92-15). 

*  Securities  Exchange  Act  Release  No.  34906  (Oct 
27, 1994).  59  FR  55142  (Nov.  3.  1994)  (otdar 
approving  File  No.  SR-NYSE-94-30). 


convened  in  November  1993.  The 
Committee's  recommendations  were 
filed  with  the  Commission,  and 
approved  in  September  1994.^  In 
Etocember  1995,  the  QOMC  appointed 
ARC  IV  to  continue  to  review  the 
allocation  process.  The  Committee's 
recommendations  are  embodied  in  this 
proposed  rule  change. 

The  principle  changes  to  the 
Exchange's  Allocation  Policy  and 
Procedures  are  described  below. 

Listing  Company  Input 

Currently,  listed  companies  do  not 
have  the  option  of  selecting  their 
specialist  units.  Instead,  the  Exchange's 
Allocation  Committee  selects  the 
specialist  unit  to  be  assigned  to  a  Usted 
company. 

Under  the  proposal,  listing  companies 
will  have  two  options,  either:  (1)  to  have 
their  specialist  unit  selected  by  the 
Allocation  Committee  according  to 
existing  allocation  criteria,  with 
company  input  permitted  in  the  form  of 
a  "generic  letter"  which  may  describe 
desired  general  characteristics  of  a 
specialist  unit,  but  may  not  mention 
particidar  units  or  describe 
characteristics  that  would  be  applicable 
to  a  readily  identifiable  specialist  unit; 
or  (2)  to  make  the-final  selection  of  a 
specialist  unit  fiom  among  three  to  five 
units  selected  by  the  Allocation 
Committee,  based  parUy  on  the  generic 
letter  from  the  company  describing 
desired  specialist  unit  characteristics.  In 
the  case  of  both  options,  if  a  generic 
letter  is  submitted,  the  letter  would  be 
distributed  to  all  specialist  units  along 
with  allocation  data  sheets  ("green 
sheets"). 

The  Exchange  is  not  proposing  any 
change  to  the  criteria  by  which  the 
Allocation  Committee  makes  its 
allocation  decisions.  Such  decisions 
would  continue  to  be  made  pursuant  to 
the  criteria  specified  in  the  policy, 
which  include  review  and  consideration 
of  the  results  of  the  Specialist 
Performance  Evaluation  Questionnaire, 
objective  measures  of  specialist 
performance,  and  the  professional 
judgment  of  the  members  of  the 
Allocation  Committee.  If  a  listing 
company  selects  the  second  option 
discussed  above,  the  Allocation 
Committee  would  be  required  to  select 
only  those  units  demonstrably  deemed 
to  be  the  most  quaUfied  to  receive  such 
allocation  from  among  the  units  that 
apply,  based  upon  the  criteria  set  forth 
in  the  poUcy. 


•Securities  Exchange  Act  Release  No.  34626 
(Sept.  1. 1994),  59  FR  46457  (Sept  8. 1994)  (order 
approving  File  No.  SR-NYSE-94-18). 


Meetings  With  Specialist  Units 

Currently,  the  Allocation  Committee 
selects  a  specialist  unit,  with  a  letter 
from  the  listing  company  to  be  assessed 
in  accordance  with  the  Committee's 
professional  judgment;  the  letter  may 
name  specific  units.  A  listing  company 
may  choose  to  interview  specialist 
units;  the  Exchange  takes  a  neutral 
position  on  this  practice  and  will 
neither  arrange  interviews  nor 
recommend  units  to  be  interviewed. 

Under  the  proposal,  companies 
selecting  option  two  would  meet  with 
units  chosen  by  the  Allocation 
Committee  (in  person  at  the  Exchange  or 
by  teleconference)  within  two  business 
days  (or  such  longer  time  period  as 
permitted  by  the  Exchange  in  a 
particular  case)  of  the  Allocation 
Committee  meeting,  and  would  select 
one  unit  within  one  business  day 
thereafter.  The  number  of  company 
representatives  attending  would  not  be 
limited,  but  at  least  one  must  be  a  senior 
official  for  the  company  of  the  rank  of 
Corporate  Secretary  or  higher.  Specialist 
units  are  limited  to  three  attendees,  all 
of  whom  must  be  employees  of  the  unit 
and  at  least  one  of  whom  must  be  the 
specialist  designated  to  trade  the  stock. 

Specialist  Unit  Applications/Company 
Contracts 

CurrenUy,  company  letters  are  not 
distributed  to  specialist  units.  If  a  unit 
is  requested  in  a  company  letter,  the 
unit  must  submit  a  statement  describing 
any  meetings  or  discussions  held  with 
the  company,  including  any 
representations  or  commitments  made. 
There  is  no  requirement  that  units 
advise  the  Committee  of  a  change  of    • 
specialists. 

Under  the  proposal,  if  a  generic  letter 
is  distributed,  specialist  units  must 
indicate  how  they  meet  the 
characteristics  described.  Specialist 
units  must  disclose  all  contacts  by  them 
or  any  individual  acting  on  their  behalf 
pertaining  to  a  listing  on  the  Exchange 
with  any  employee  of  the  listing 
company,  or  any  individual  acting  on 
the  company's  behalf,  within  six 
months  prior  to  distribution  of  the 
"green  sheets."  If  a  specialist  unit 
wishes  to  change  specialists  within  six 
months  of  the  date  a  company  begins 
trading,  the  unit  must  inform  the 
Allocation  Committee  in  writing  and 
disclose  its  reasons  therefor.  These 
letters  shall  be  maintained  in  the 
permanent  records  of  the  Committee. 

"Blanket"  Applications 

Currently,  specialist  units  may  choose 
to  file  blanket  applications  (and  all  have 
done  so),  at  their  discretion.  There  will 


be  no  change  to  the  policy  that  any 
security  allocated  to  a  unit  on  the  basis 
of  its  blanket  appUcation  shall  not 
prejudice  that  unit's  eligibility  for  future 
allocations. 

Under  the  proposal,  all  specialist 
units  shall  be  deemed  to  have  filed  with 
the  Exchange  a  blanket  application 
pursuant  to  which  the  applicant  agrees 
to  accept  the  allocation  of  any  security. 

Pilot  Basis 

The  Exchange  intends  to  implement 
the  amendments  to  the  Allocation 
Policy  discussed  herein  as  a  pilot  to  nm 
for  seven  months  from  the  date  of 
eSiactiveness.  The  Exchange  shall 
submit  to  the  Commission  a  report 
discussing  its  experiences  with  the  pilot 
program  prior  to  the  seven-month 
expiration  date,  in  conjunction  with  any 
request  for  modification,  or  permanent 
approval,  of  the  policy. 

2.  Statutory  Basis 

The  basis  under  the  Securities 
Exchange  Act  of  1934  (the  "Act")  lot 
this  proposed  rule  change  is  the 
requirement  under  Section  6(b)(5)  that 
an  Exchange  have  rules  that  are 
designed  to  promote  just  and  equit^le 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest  The  proposed 
amendments  are  consistent  with  these 
objectives  in  that  they  enable  the 
Exchange  to  further  enhance  the  process 
by  whidi  stocks  are  allocated  to  ensure 
fairness  and  equal  opportunity  in  the 
process. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  soUcited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  ofEfiectivene—  of  die 
Proposed  Rule  Change  and  Timing  far 
CiMnmiflsion  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantiy  affect 
the  protection  of  investors  or  the  pubUc 
intOTBSt;  (2). does  not  impose  any 
significant  burden  on  competition;  (3) 
does  not  become  operative  for  30  days 
from  March  3, 1997,  the  date  on  which 
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it  was  filed,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest:  ^  and  (4)  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days 
prior  to  the  filing  date,  it  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  Rule  19t>-4(e)(6) 
thereunder." 

The  Commission  finds  good  cause  for 
accelerating  the  operative  date  of  the 
proposed  rule  chaiige  from  the  thirtieth 
day  following  the  date  of  the  amended 
filing  on  March  3. 1997  consistent  with 
investor  protection  and  the  public 
interest."  By  accelerating  the  operative 
date  of  the  proposed  rule  change  to 
March  7, 1997,  die  NYSE  will  be  able 
to  provide  issuers,  whose  stock  will  be 
listed  on  the  Exchange,  with  the  ability 
to  make  the  final  selection  of  a  specialist 
unit  from  among  three  to  five  units 
selected  by  the  Allocation  Committee. 
This  will  prevent  newly  listed 
companies  horn  delaying  their  listing  on 
the  Exchange  until  such  time  as  they 
may  avail  themselves  of  the  alternative 
approaches  described  herein.  Moreover, 
the  Commission  notes  that  the  proposal 
is  only  being  implemented  on  a  pilot 
basis  for  a  period  of  seven  months 
ending  on  October  7,  1997.  Based  on  the 
above,  the  Commission  believes  that 
accelerating  the  operative  date  for 
implementation  of  the  proposal  to 
Much  7, 1997  is  consistent  with  the 
protection  of  investors  and  the  public 
interest 

In  furtherance  of  the  public  interest 
and  investor  protection,  the 
Commission  expects  the  NYSE  to 
provide  the  Commission  with  a  report 
describing  its  experience  with  the  pilot 
program.  This  report  should  include,  for 
the  f>eriod  in  which  the  pilot  is  in 
operation,  the  following  information: 
the  total  number  of  allocations;  the  total 
number  of  allocations  in  which  the 
issuer  chose  its  own  specialist  unit  &t>m 
a  list  of  three  to  five;  the  total  number 
of  allocations  in  which  the  Allocation 
Committee  chose  the  specialist  unit;  the 
number  of  units  provided  to  the  issuer 
by  the  Allocation  Committee  in  those 
cases  where  the  issuer  selects  for  each 
such  allocation;  and,  for  each  allocation, 
the  number  of  specialist  units  applying 
for  the  allocations  in  both  issuer- 


'  The  Commiasiaa  DotM  thai  any  fubatantiva 
amendnMnl  to  ■  propoaed  rula  rhangn  filad  under 
RuJe  19(>--t(eK6)  cauaaa  the  30  day  delayed 
implementatiao  period  to  be  reatarted  from  the  data 
of  the  filing  of  the  amrnidmanl  See  Sacuritiea 
Rwhanga  Act  Riliaii  No.  35123  (Dae.  20. 1994).  S9 

FR  aaaea  Pac  28. 1994). 
•17  cm  2«o.igb-t(aK6). 
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selected  and  Allocation  Committee- 
selected  allocations.  The  Exchange  also 
should  include  in  the  report  information 
that  would  permit  the  Commission  to 
evaluate  whether  the  number  of  units 
applying  for  allocations  increased  or 
decreased  when  compared  to  the  period 
prior  to  the  adoption  of  the  pilot  The 
Exchange  also  should  include  in  the 
report  any  other  information  that  may 
be  useful  to  the  Commission  in 
evaluating  the  program.  The  report 
should  be  submitted  to  the  Commission 
at  least  two  months  prior  to  the 
expiration  of  the  pilot  (by  August  7, 
1997)  along  nvith  any  request  to  modify, 
extend,  or  permanenUy  approve  the 
pilot. 

At  any  time  within  60  days  of  the 
filing  of  the  amended  proposed  rule 
change,*"  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
pubhc  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  thwn 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  New  York  Stock  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-NYSE-97-04  and  should  be 
submitted  by  May  12. 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  punuant  to  delegated 
authority." 


»Tha  60  day  afarogaboa  period  l 

'  3. 1997,  tbadataofthenifaaiiaaionof 
itMo.1. 
»•  17  era  20a3O-3(aNl2). 


i  frooi 


Maijaret  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc.  97-6968  Filed  3-19-97;  8:45  am] 
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[RetaaM  No.  34-38403;  HI*  No.  8R-PSE- 
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Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  l>y  ttw 
Pacific  Excfiange  Relating  to  Ctwnging 
the  Corporate  Name  From  Pacific 
Exchange  to  Pacific  Exchange,  inc. 

March  14. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder, » 
notice  is  hereby  given  that  on  March  10. 
1997,  the  Pacific  Exchange 
("Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terma  of  Sohatance  of 
die  Propoaed  Rule  Change 

The  Exchange  is  proposing  to  amend 
its  Article  I,  Section  1  of  the 
Constitution  and  the  first  Section  of  the 
Certificate  of  Incorporation  to  reflect  a 
change  in  the  corporate  name  from 
Pacific  Exchange  to  Pacific  Exchange, 
Inc. 

n.  Self-Kagulatory  Organization't 
Statement  of  the  Purpoee  of,  and 
Statntoiy  Basis  for,  ti»  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  s{>ecified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  effect  a  change  in  the 
corporate  name  of  the  Exchange  frtim 


Pacific  Exchange  to  Pacific  Exchange, 
Inc.  This  prop<wed  modification  to  the 
corporate  name  will  correct  the 
Exchange's  Constitution  and  Certificate 
of  Incorporation  so  that  they  properly 
reflect  the  legal  name  of  the  Exchange. 
The  Exchange  recenUy  filed  an 
amendment  to  these  provisions 
reflecting  the  name  change. 
inadvertenUy  omitting  the  corporate 
indicator.  Therefore,  Uie  only  difference, 
as  a  result  of  this  filing,  is  the  addition 
of  a  corporate  indicator  "Inc."  to 
comply  with  state  corporate  law 
requirements. 

Basis 

Pursuant  to  Rule  19b-4(e)(3).  ^  this 
proposed  rule  change  is  concerned 
solely  with  the  administration  of  the 
Exchange.  The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act.* 
in  general,  and  Section  6(h)(5).  ^  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Efiectivraiess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act'  and  subparagraph  (e)  of  Rule 
19b-4  thereunder,'  because  it  is 
concerned  solely  with  the 
administration  of  the  Exchange.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  chaiiage,  the  Commission 
may  summarily  abrogate  such  nde 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  pubUc  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
Mdth  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fitim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  wUl  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
shoidd  refer  to  File  No.  SR-PSE-97-08 
and  should  be  sulmutted  by  April  10, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  97-7046  FUed  3-l»-97;  8:45  am] 

aajjNQ  CODE  wie-ai-M 


>  IS  VS.C.  78i<bKl)  (19SS). 

>  17  era  240.igb-l  (1991). 


*  17  era  240.igb-4(eK3). 
« 15  U.S.C  781(b). 
•lSU.S.C78«b)(5). 
•15U.S.C78a(b)(3). 
'17era240.19b-«(a). 


[Rataasa  No.  34-38406;  FHa  Na  SR-8CCP- 
t7-01] 

Self-Regulatory  Organixations;  Slock 
Clearing  Corporation  of  Philadelphia: 
NoUce  of  RUng  and  ImmsdMe 
Effecth>enass  of  Propoaad  Rule 
Change  Relating  to  Over-ttte-Counler 
Trade  CorrectkMis 

March  14, 1997. 

Pursuant  to  Section  19(bKl)  *  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
February  26, 1997,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items,  I,  n,  and  m  below,  which  items 
have  been  prepared  primarily  by  SCCP. 
The  Commission  is  publishing  this 
notice  to  soUcit  comments  &t>m 
interested  persons  on  the  proposed  rule 
change. 


L  Self-Regulatory  Organizatiim's 
Statement  of  the  Terms  of  Substance  of 
die  Proposed  Rule  Change 

The  proposed  rule  change  provides 
SCCP  participants  an  additional  method 
of  forwarding  over-the-counter  ("OTC") 
trade  corrections  to  SCCP. 

n.  Self-H^olatory  Organization's 
Statement  of  the  Porpooe  of  and 
Statutory  Basis  for,  Qu  Proposed  Rnk 
Cliaage 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  stetements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  SCO*  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  stetements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  provide  to  SCCP's 
participants  that  have  access  to 
Philadep's  Philanet  system  an 
additional  method  of  forwarding  OTC 
corrections  to  SCCP.  OTC  trade 
submissions  for  trades  that  are  not 
looked  in  are  submitted  separately  by 
the  buyer  and  seller.  The  submissions 
are  matched  by  National  Stock  Qearing 
Corporation  ("NSCC")  as  the  central 
processor  for  OTC  transactions.  The 
primary  matching  criteria  used  by  NSOC 
are  buyer,  seller,  number  of  shares, 
cusip  number,  settlement  date,  and  the 
dollar  amount  of  the  trade.  When  the 
buy  and  sell  submissions  match  based 
on  the  matrhing  criteria  the  trade  is 
considered  "compared."  When  the  buy 
and  sell  submissions  do  not  match  or 
either  the  buyer  or  seller  does  not 
submit  any  date,  an  "imcompared" 
trade  results.  Both  buyer  and  seller  are 
notified  of  the  uncompared  trade  and 
are  then  able  to  use  a  series  of  trade 
correcting  entries  to  make  necessary 
changes  to  the  original  buy  and  sell 
entries  or  to  enter  a  buy  or  sell 
transaction  that  was  inadvertendy  not 
entered. 

Currently,  OTC  corrections  are 
forwarded  to  SCCP  by  one  of  two 
methods.  First,  the  submitting 
participant  may  forward  its  OTC 
corrections  via  facsmilie.  The 
corrections  are  then  entered  into  the 
system  by  date  entry  personnel  at  SOCP. 
llie  corrections  are  then  appended  to 


•17  era  200.30-3(a)(12). 
>lSU.S.C78a(bXl). 


'The  Ounmiiaion  haa  modified  the  text  of  the 
•ummariaa  praparad  l>y  SOCP. 
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the  participants  OTC  trade  file  and 
transmitted  to  NSCC.  Second,  the 
submitting  participant  may  forward 
OTC  corrections  to  SCCP  via  electronic 
transmission.  The  corrections  are  then 
appended  to  the  participants  OTC  trade 
fiJe  and  transmitted  electronically  to 
NSCC.  SCCP  now  proposes  to  afford  its 
participants  the  ability  to  forward  OTC 
corrections  to  SCCP  through  the 
participant's  Philanet  terminal.  Phiianet 
access  provides  participants  with  the 
ability  to  enter  and  modify  OTC 
corrections  through  an  on-line 
application. 

SCCP  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act ' 
and  the  rules  and  regulations 
thereunder  because  it  promotes  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

This  modification  will  not  impose  a 
burden  on  competition  not 
contemplated  under  the  Act 

lO  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  conunents  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 


m.  Date  of  EfEBctiveneas  of  the 
Proposed  Rule  Change  and  Timing  fi>r 
Commianon  Action 

The  foregoing  rule  change  has  become 
effiactive  pursuant  to  Section 
19(b)(3KA)(iii)'*  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(4) '  promulgated 
thereunder  because  the  proposal  effects 
a  change  in  an  existing  service  that  (1) 
does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  res{>onsible  and 
(2)  does  not  significantly  affect  the 
respective  rights  or  obligations  of  the 
clearing  agency  or  persons  using  the 
service.  At  any  time  within  sixty  days 
of  the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 


»15U.S.C78q-l. 

«1S  U.S.C  7aa(bK3XAXiii). 

*  17  CFR  240.19b-t<eN4). 


IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refer  to  File  No.  SR-SCCP-97-01  and 
should  be  submitted  by  April  10, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  97-7047  Filed  3-19-97;  8:45  am] 
aajjNQcooE  Mia-oi-M 


DEPARTMENT  OF  STATE 

« 
Office  of  the  Secretary 

[PuMic  Notice  2S23] 

Extansion  d  ttw  Restriction  on  the  Use 
of  United  Stales  Passports  for  Travel 
To,  in,  or  Through  Iraq 

On  February  1, 1991,  pursuant  to  the 
authority  of  22  U.S.C.  211a  and 
Executive  Order  11295  (31  FR  10603), 
and  in  accordance  with  22  CFR  51.73 
(a)(2)  and  (a)(3),  all  United  States 
passports,  with  certain  exceptions,  were 
declared  invalid  for  travel  to,  in,  or 
through  Iraq  unless  sp)ecifically 
validated  for  such  travel.  The  restriction 
was  originally  imposed  because  armed 
hostilities  then  were  taking  place  in  Iraq 
and  Kuwait,  and  because  there  was  an 
inuninent  danger  to  the  safety  of  United 
States  travelers  to  Iraq.  American 
citizens  then  residing  in  Iraq  and 
American  professional  reporters  and 
journalists  on  assignment  there  were 
exempted  from  the  restrictions  on  the' 
ground  that  such  exemptions  were  in 


•  17  CFR  200.3O-3(aXl2). 


the  national  interest.  The  restriction  has 
been  extended  for  additional  one-year 
periods  since  then,  and  was  last 
extended  on  March  15,  1996. 

Although  armed  hostilities  have 
ended,  conditions  in  Iraq  remain 
imsettied  and  hazardous.  Regional 
conflicts  continue  in  northern  Iraq 
between  Kurdish  ethnic  groups  and 
Iraqi  security  forces.  In  southern  Iraq, 
military  repression  of  the  Shia 
communities  is  severe,  rendering 
conditions  unsafe.  Iraq's  economy  was 
severely  damaged  during  the  Gulf  War 
and  continues  to  be  affected  by  the  U.N. 
economic  sanctions.  Basic  modem 
medical  care  and  medicines  may  not  be 
available  to  our  citizens  in  case  of 
emergency.  U.S.  citizens  and  other 
foreigners  working  inside  Kuwait  near 
the  Iraqi  borders  have  been  detained  by 
Iraqi  authorities  in  the  past  and 
sentenced  to  lengthy  jail  terms  for 
illegal  entry  into  the  country.  Although 
our  interests  are  represented  by  the 
Embassy  of  Poland  in  Baghdad,  its 
ability  to  obtain  consular  access  to 
detained  U.S.  citizens  and  to  perform 
emergency  services  is  constrained  by 
Iraqi  unwillingness  to  cooperate.  In  light 
of  these  circumstances,  I  have 
determined  that  Iraq  continues  to  be  a 
country  "where  there  is  imminent 
danger  to  the  public  health  or  physical 
safety  of  United  States  travelers". 

Accordingly,  United  States  passports 
shall  continue  to  be  invalid  for  use  in 
travel  to,  in,  or  through  Iraq  unless 
specifically  validated  for  such  travel 
under  the  authority  of  the  Secretary  of 
State.  The  restriction  shall  not  apply  to 
American  citizens  residing  in  Iraq  on 
February  1,  1991  who  continue  to  reside 
there,  or  the  American  professional 
reporters  or  journalists  on  assignment 
there. 

The  Public  Notice  shall  be  effiective 
upon  publication  in  the  Federal 
Register  and  shall  expire  at  the  end  of 
one  year  unless  sooner  extended  or 
revoked  by  Public  Notice. 

Dated:  March  17, 1997. 
Madeleine  K.  Albright 
Secretary  of  State. 

|FR  Doc.  97-7276  Filed  3-18-97;  3:46  pm) 
aiLLMa  0006  4710-ia-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administiation 

Environmantal  Impact  Statement: 
Yamhill  County,  OR 

AQENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent 


SUMMARY:  The  FHWA  is  issumg  this 
notice  to  all  concerned  that  an 
environmental  impact  statement  will  be 
prep€u«d  for  a  proposed  transportation 
improvement  project  in  the  Newberg- 
Ehindee  area  in  Yamhill  County. 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elton  Chang,  Environmental  Engineer, 
Federal  Highway  Administration,  530 
Center  Street  NE.,  Suite  100,  Salem, 
Oregon,  97301.  Telephone:  (503)  399- 
5749,  Fax:  (503)  399-5838,  or  Dick 
Upton,  Economic  Partnerships  Unit, 
Oregon  Department  of  Transportation, 
2950  State  Street,  Room  120,  Salem, 
Oregon,  97310,  Telephone:  (503)  98&- 
5816,  Fax:  (503)  98&-5813. 
SUPPtaiENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Oregon 
Department  of  Transportation,  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  set  of  multi-modal 
solutions  to  transportation  problems 
identified  on  the  Pacific  Highway  West 
(Highway  99W)  through  Newberg  and 
Dundee  area,  in  Yamhill  County, 
Oregon.  The  proposed  alternatives  will 
be  solutions  to  the  increasing  travel 
demands  in  and  through  the  Newberg- 
Dundee  area  which  exceeds  the  capacity 
of  the  existing  transportation  system. 
Specifically,  weekday  as  well  as 
weekend  travel  demands  exceed 
available  capacity,  the  highway's 
physical  features  constrain  traffic,  and 
few  transit  options  are  available  within 
the  corridor.  Several  user  groups 
compete  for  limited  capacity,  including 
commuters,  freight,  local  trips,  and 
tourist/recreation  trips  between  the 
Portland  Metropolitan  Area  and  the 
Oregon  Coast.  Traffic  congestion  is 
expected  to  worsen  in  the  future  on 
Highway  99W  as  Yamhill  County's 
population  and  tourist  activity  increase. 
Continued  traffic  congestion  will 
inconvenience  travelers;  divert  trips  to 
alternative  routes  through  the 
communities;  impede  freight  movement; 
alter  commuting  patterns;  reduce  the 
ability  of  some  local  businesses  to 
attract  and  serve  customers;  and 
adversely  afiiect  pedestrian,  bicycle,  and 
vehicular  access  and  safety. 

As  a  first  step  in  the  environmental 
review  process,  a  corridor-level 
alternatives  analysis  will  be  conducted. 
Alternatives  currenUy  being  studied  are 
multimodal,  and  it  is  expected  that  the 
preferred  alternative  will  be  a 
combination  of  a  number  of  modes  with 
other  measures  to  address  the 
transportation  problem.  Alternatives 
being  considered  in  the  NEPA  process 
include  the  base  conditions  (no  action 
alternative),  transportation  system 
management,  capacity  improvements  to 


Highway  99W  (including  widening  the 
existing  route),  a  bypass  north  of 
Highway  99W  from  east  of  Newberg  to 
south  of  Dundee,  a  bypass  south  of 
Highway  99W  from  east  of  Newberg  to 
the  Highway  99W/Highway  18 
intersection,  a  bypass  from  the  Highway 
99W/Highway  18  intersection  to 
Interstate  5,  commuter  train  service 
between  McMinnville  and  the  Portland 
Metropolitan  Area  on  improved 
trackage,  and  light  rail  transit  service 
between  McMinnville  and  the  Portland 
Metropolitan  Area  on  new  trackage.  All 
alternatives  will  include  planned 
projects  and  those  likely  to  occur  by 
2020.  All  except  the  base  condition 
alternative  will  include  transportation 
system  management,  demand 
management  and  land  use  elements.  All 
of  the  highway  alternatives  will  also 
include  express  bus  elements.  Bypass 
alternatives  will  include  consideration 
of  tolls  as  a  funding  source. 

These  multi-modal  alternatives  will 
be  screened  by  considering  their  relative 
ability  to  meet  travel  needs,  human 
health  and  safety,  environmental 
quality,  community  economics,  socio/ 
cultural  quality,  project  cost  and 
implementability  objectives.  The 
alternatives  that  best  meet  these 
objectives  will  be  refined  and  screened 
again.  The  preferred  multi-modal 
altemative(s)  resulting  from  this  process 
and  the  base  conditions  alternative  will 
be  examined  in  detail  in  an  EIS. 
Preparation  of  the  DEIS  is  expected  to 
begin  early  in  1998. 

Newsletters  describing  alternatives 
analysis  activities  and  soliciting 
comments  will  be  sent  to  appropriate 
Federal,  State,  local  agencies,  private 
organizations  and  individuals  who  have 
expressed  or  are  known  to  have  an 
interest  in  this  improvement  project  A 
Project  Oversight  Steering  Team  (POST), 
comprised  of  elected  officials  and 
transportation  agency  representatives, 
will  direct  project  work  and  make 
recommendations  to  the  Oregon 
Transportation  Commission  and 
affected  local  jurisdictions.  A  Project 
Advisory  Committee,  comprised  of 
representatives  of  a  broad  range  of 
stakeholder  interests,  will  make 
recommendations  to  the  POST.  An 
Agency  Advisory  Committee,  comprised 
of  representatives  of  Federal  and  State 
resource  agencies,  will  meet 
periodically  to  provide  information  on 
key  decision  points.  Several  public 
workshops  will  be  held  in  the  project 
area  during  the  process  to  solicit 
information  on  issues  that  should  be 
addressed,  evaluation  criteria  that 
should  be  used,  and  alternatives  that 
should  be  evaluated  as  well  as  to 
present  results  of  the  alternatives 


evaluation  and  to  solicit  opinions  on  the 
preferred  alternative.  Public  notice  will 
be  given  of  the  times  and  locations  of 
the  meetings.  These  outr^ch  activities, 
taken  together,  will  function  as  part  of 
the  scoping  process  for  the  project.  A 
formal  scoping  meeting  is  expected  to 
be  scheduled  for  the  simimer  of  1997. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided. 

(Catalogue  of  Federal  Domestic  Assictance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Elxecutive  Order  12372 
regarding  intergovernmental  coiuultation  of 
fisderal  programs  and  activities  apply  to  this 
program) 

Issued  on:  March  12, 1997. 
Ehon  f^liMwg, 

Environmental  Engineer,  Federal  Highway 
Administration,  Salem,  Oregon. 

[FR  Doc.  97-7080  Filed  3-19-97;  8:45  am) 
HLLMQ  CODE  4«10-22-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comntent 
Request  for  Revenue  Procedure  97-22 

AQBICY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Cuxrentiy,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  97-22,  26  CFR 
601.105  Examination  of  returns  and 
claims  for  refund,  credits  or  abatement; 
determination  of  correct  tax  liability. 
DATES:  Written  comments  should  be 
received  on  or  before  May  19. 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  %vritten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Requests  for  additional  information  or 
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copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  hitemal  Revenue 
Service,  room  5569, 1111  Ck)nstitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLSKNTARY  MFORMATKM: 

Title:  26  CFR  601.105  Examination  of 
returns  and  claims  for  refund,  credits  or 
abatement;  determination  of  correct  tax 
liability. 

OMB  Number:  1545-1533. 

Revenue  Procedure  Number:  Revenue 
Procedure  97-22. 

Abstract:  This  revenue  procedure 
provides  guidance  to  taxpayers  who 
maintain  books  and  records  by  using  an 
electronic  storage  system  that  either 
images  their  paper  books  and  records  or 
transfisrs  their  computerized  books  and 
records  to  an  electronic  storage  media, 
such  as  an  optical  disk.  The  information 
requested  in  the  revenue  procedure  is 
required  to  ensure  that  records 
maintained  in  an  electronic  storage 
system  will  constitute  records  within 
the  meaning  of  Internal  Revenue  Code 
section  6001. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
farms.  Federal  Government,  and  state, 
local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Time  Per  Respondent:  20 
hours,  1  minute. 

Estimated  Total  Armual  Burden 
Hours:  1,000,400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infonnation 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
ijiformation  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  puirchase  of  services 
to  provide  information. 

Approved:  March  14, 1997. 
Garrick  R.  Shear, 
IRS  Reports  Oearance  Officer. 
(FR  Doc.  97-7092  Filed  3-19-97;  8:45  am] 
BNJJNQ  CODE  4S30^»t-U 


[PS-6-01] 

Proposed  Coll«ctk>n;  Conmient 
Request  For  Regulation  Project 

AOENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

conunents. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  {wperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiuiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C 
3506(cK2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-5-91  (TD 
8437),  Limitations  on  Percentage 
Depletion  in  the  Case  of  Oil  and  Gas 
Wells  (§  1.61 3 A-3(e)) 
DATES:  Written  comments  should  be 
received  on  or  Iwfore  May  19, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service.  Room  5569. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMBTTARY  MFORMATKM: 

Title:  Limitations  on  Percentage 
Depletion  in  the  Case  of  Oil  and  Gee 
Wells. 

OMB  Number:  1545-1251. 

Regulation  Project  Number:  PS-5-91. 


Abstract:  This  regulation  concerns  oil 
and  gas  property  held  by  partnerships. 
Because  the  depletion  allowance  with 
respect  to  production  from  domestic  oil 
and  gas  properties  is  computed  by  the 
partners  and  not  by  the  partnership, 
section  1.613A-3(e)(6)(i)  of  the 
regulation  requires  each  partner  to 
separately  keep  records  of  the  partner's 
share  of  the  adjusted  basis  in  each  oil 
and  gas  property  of  the  partnership. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,500,000. 

Estimated  Time  Per  Respondent:  2 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  49,950. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  ret\ims  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  13, 1997. 
Garrick  R.  Shaar, 
IRS  Reports  Clearance  Officer. 
(FR  Doc  97-7093  Filed  3-19-97;  8:45  am] 
■HXMQ  OOOE  4Sa»-*1-U 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart11 

[DockM  No.  92N-02S1] 

RIN0910-AA29 

Electronic  Records;  Electronic 
Signatures 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  ride. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  issuing 
regulations  that  provide  criteria  for 
acceptance  by  FDA,  under  certain 
cirounstances,  of  electronic  records, 
electronic  signatures,  and  handwritten 
signatures  executed  to  electronic 
records  as  eqmvalent  to  paper  records 
and  handwritten  signatxires  executed  on 
paper.  These  regulations,  which  apply 
to  all  FDA  program  areas,  are  intended 
to  permit  the  widest  possible  use  of 
electronic  technology,  compatible  with 
FDA's  responsibility  to  promote  and 
protect  pubUc  health.  The  use  of 
electronic  records  as  well  as  their 
submission  to  FDA  is  voluntary. 
Elsewhere  in  this  issue  of  the  Federmi 
Register,  FDA  is  publishing  a  document 
providing  information  concerning 
submissions  that  the  agency  is  prepared 
to  accept  electronically . 
DATES:  E%ctive  August  20, 1997. 
Submit  written  comments  on  the 
information  collection  provisions  of  this 
final  rule  by  May  19, 1997. 

AOORESSES:  Submit  written  comments 
on  the  information  collection  provisions 
of  this  final  rule  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Farklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

The  final  rule  is  also  available 

electronically  via  Internet:  http7/ 

www.fda.gov. 

FOR  FURTKR  MFORMATKM  CONTACT. 
Paul  J.  Motise,  Center  for  Drug 
Evaluation  and  Research  (IffD- 
325),  Food  and  Drug 
Administration,  7520  Standish  PL, 
Rockville,  MD  20655,  301-594- 
1089.  E-mail  address  via  Internet: 
Motise0CECK.FDA.GOV,  or 
Tom  M.  Chin,  Division  of  Compliance 
PoUcy  (HFC-230),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827- 
0410.  E-mail  address  via  Internet: 
TChin«FDAEM.SSW.DHHS.GOV 

SUPP(.EMENTARY  MFORMATKM: 


I.  Background 

In  1991,  members  of  the 
pharmaceutical  industry  met  with  the 
agency  to  determine  how  they  could 
accommodate  paperless  record  systems 
under  the  current  good  manufacturing 
practice  (CGMP)  regulations  in  parts  210 
and  211  (21  CFR  parts  210  and  211). 
FDA  created  a  Task  Force  on  Electronic 
Identification/Signatures  to  develop  a 
imiform  approach  by  which  the  agency 
could  accept  electronic  signatures  and 
records  in  all  program  areas.  In  a 
February  24, 1992,  report,  a  task  force 
subgroup,  the  Electronic  Identification/ 
Signatiire  Working  Group, 
recommended  publication  of  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  to  obtain  pubUc  comment  on 
the  issues  involved. 

In  the  Federal  Register  of  July  21, 
1992  (57  FR  32185),  FDA  pubhshed  the 
ANPRM,  which  stated  that  the  agency 
was  considering  the  use  of  electronic 
identification/signatures,  and  requested 
comments  on  a  number  of  related  topics 
and  concerns.  FDA  received  53 
conmients  on  the  ANPRM.  In  the 
Federal  Register  of  August  31,  1994  (59 
FR  45160),  the  agency  published  a 
proposed  rule  that  incorporated  many  of 
the  comments  to  the  ANPRM,  and 
requested  that  comments  on  the 
proposed  regulation  be  submitted  by 
November  29,  1994.  A  complete 
discussion  of  the  options  considered  by 
FDA  and  other  background  information 
on  the  agency's  poUcy  on  electronic 
records  and  electronic  signatures  can  be 
found  in  the  ANPRM  and  the  proposed 
rule. 

FDA  received  49  comments  on  the 
proposed  rule.  The  commenters 
represented  a  broad  spectrum  of 
interested  parties:  Human  and 
veterinary  pharmaceutical  companies  as 
well  as  biological  products,  medical 
device,  and  food  interest  groups, 
including  11  trade  associations,  25 
manufacturers,  and  1  Federal  agency. 

n.  Highliglits  of  dw  Final  Rule 

The  final  nde  provides  critwia  imder 
which  FDA  will  consider  electronic 
records  to  be  equivalent  to  paper 
records,  and  electronic  signatures 
equivalent  to  traditional  handwritten 
signatures.  Part  11  (21  CFR  part  11) 
appUes  to  any  paper  records  required  by 
statute  or  agency  regulations  and 
supersedes  any  existing  paper  record 
requirements  by  providing  that 
electronic  records  may  be  used  in  lieu 
of  paper  records.  Electronic  signatures 
which  meet  the  requirements  of  the  rule 
will  be  considered  to  be  equivalent  to 
full  handwritten  signatures,  initials,  and 


other  general  signings  required  by 
agency  regulations. 

Section  11.2  provides  that  records 
may  be  maintained  in  electronic  form 
and  electronic  signatures  may  be  used 
in  lieu  of  traditional  signatures.  Records 
and  signatvires  submitted  to  the  agency 
may  be  presented  in  an  electronic  form 
provided  the  requirements  of  part  11  are 
met  and  the  records  have  been 
identified  in  a  public  docket  as  the  type 
of  submission  die  agency  accepts  in  an    . 
electronic  form.  Unless  records  are 
identified  in  this  docket  as  appropriate 
for  electronic  submission,  only  paper 
records  will  be  regarded  as  official 
submissions. 

Section  11.3  defines  terms  used  in 
part  11,  including  the  terms:  Biometrics, 
closed  system,  open  system,  digital 
signature,  electronic  record,  electronic 
signature,  and  handwritten  signature. 

Section  11.10  describes  controls  for 
closed  systems,  systems  to  which  access 
is  controlled  by  persons  responsible  for 
the  content  of  elec^nic  records  on  that 
system.  These  controls  include 
measures  designed  to  ensure  the 
integrity  of  system  operations  and 
information  stored  in  the  system.  Such 
measures  include:  (1)  Validation;  (2)  the 
ability  to  generate  accurate  and 
complete  copies  of  records;  (3)  archival 
protection  of  records;  (4)  use  of 
computer-generated,  time-stamped  audit 
trails;  (5)  use  of  appropriate  controls 
over  systems  dociunentation;  and  (6)  a 
determination  that  persons  who 
develop,  maintain,  or  use  electronic 
records  and  signature  systems  have  the 
education,  training,  and  experience  to 
perform  their  assigned  tasks. 

Section  11.10  also  addresses  the 
security  of  closed  systems  and  requires 
that:  (1)  System  access  be  limited  to 
authorized  individuals;  (2)  operational 
system  checks  be  used  to  enforce 
permitted  sequencing  of  steps  and 
events  as  appropriate;  (3)  authority 
checks  be  used  to  ensiue  that  only 
authorized  individuals  can  use  the 
system,  electronically  sign  a  record, 
access  the  operation  or  computer  system 
input  or  output  device,  altw  a  record,  or 
perform  operations;  (4)  device  (e.g., 
terminal)  checks  be  used  to  determine 
the  validity  of  the  soiut»  of  data  input 
or  operation  instruction;  and  (5)  written 
pohdes  be  established  and  adhered  to 
holding  individuals  accountable  and 
responsible  for  actions  initiated  under 
their  electronic  signatvires,  so  as  to  deter 
record  and  signature  falsification. 

Secticm  11.30  sets  forth  controls  for 
open  systems,  including  the  controls 
required  for  closed  systems  in  §  11.10 
and  additional  measures  such  as 
dociunent  encryption  and  use  of 
appropriate  digital  signature  standards 


to  ensiire  record  authenticity,  integrity, 
and  confidentiahty. 

Section  11.50  requires  signature 
manifestations  to  contain  information 
associated  with  the  signing  of  electronic 
records.  This  information  must  include 
the  printed  name  of  the  signer,  the  date 
and  time  when  the  signature  was 
executed,  and  the  meaning  (such  as 
review,  approval,  responsibiUty,  and 
authorship)  associated  with  the 
signature.  In  addition,  this  information 
is  subject  to  the  same  controls  as  for 
electronic  records  and  must  be  included 
in  any  human  readable  forms  of  the 
electronic  record  (such  as  electronic 
display  or  printout). 

Unaer  §  11.70,  electronic  signatures 
and  handwritten  signatures  executed  to 
electronic  records  must  be  linked  to 
their  respective  records  so  that 
signatures  cannot  be  excised,  copied,  or 
otherwise  transferred  to  falsify  an 
electronic  record  by  ordinary  means. 

Under  the  general  requirements  for 
electronic  signatures,  at  §  11.100,  each 
electronic  signature  must  be  imique  to 
one  individual  and  must  not  be  reused 
by,  or  reassigned  to,  anyone  else.  Before 
an  organization  estabUshes,  assigns, 
certifies,  or  otherwise  sanctions  an 
individual's  electronic  signature,  the 
organization  shall  verify  the  identity  of 
the  individual. 

Section  11.200  provides  that 
electronic  signatures  not  based  on 
biometrics  must  employ  at  least  two     . 
distinct  identification  components  such 
as  an  identification  code  and  password. 
In  addition,  when  an  individiial 
executes  a  series  of  signings  during  a 
single  period  of  controlled  system 
access,  the  first  signing  must  be 
executed  using  all  electronic  signature 
components  and  the  sul)8equent 
signings  must  be  executed  using  at  least 
one  component  designed  to  be  used 
only  by  that  individual.  When  an 
individual  executes  one  or  more 
signings  not  performed  during  a  single 
period  of  controlled  system  access,  each 
signing  must  be  executed  using  all  of 
the  electronic  signature  components. 

Electronic  signatures  not  based  on 
biometrics  are  also  required  to  be  used 
only  by  their  genuine  owners  and 
administered  and  executed  to  ensure 
that  attempted  use  of  an  individual's 
electronic  signature  by  anyone  else 
requires  the  collaboration  of  two  or 
more  individuals.  This  would  make  it 
more  difficult  for  anyone  to  forge  an 
electronic  signature.  Electronic 
signatures  based  upon  biometrics  must 
be  designed  to  ensure  that  such 
signatures  caimot  be  used  by  anyone 
other  than  the  genuine  owners. 

Under  §  11.300,  electronic  signatvires 
based  upon  use  of  identification  codes 


in  combination  with  passwords  must 
employ  controls  to  ensure  security  and 
integrity.  The  controls  must  include  the 
following  provisions:  (1)  The 
uniqueness  of  each  ccHnbined 
identification  code  and  password  must 
be  maintained  in  such  a  way  that  no  two 
individuals  have  the  same  combination 
of  identification  code  and  password;  (2) 
perstHis  using  identification  codes  and/ 
or  passwords  must  ensure  that  they  are 
periodically  recalled  or  revised;  (3)  loss 
management  procedures  must  be 
followed  to  deauthorize  lost,  stolen, 
missing,  or  otherwise  potentially 
compromised  tokens,  cards,  and  other 
devices  that  bear  or  generate 
identification  codes  or  password 
information;  (4)  transaction  safeguards 
must  be  used  to  prevent  unauthorized 
use  of  passwords  and/or  identification 
codes,  and  to  detect  and  report  any 
attempt  to  misuse  such  codes;  (5) 
devices  that  bear  or  generate 
identification  codes  or  password 
information,  such  as  tokens  or  cards, 
must  be  tested  initially  and  periodically 
to  ensure  that  they  function  properly 
and  have  not  been  altered  in  an 
unauthorized  manner. 

m.  Comineiits  on  the  Proposed  Rule 

A.  General  Comments 

1.  Many  comments  expressed  general 
support  for  the  proposed  rule.  Noting 
that  the  proposal's  regulatory  approach 
incorporated  several  suggestions 
submitted  by  industry  in  comments  on 
the  ANPRM,  a  nimiber  of  comments 
stated  that  the  proposal  is  a  good 
example  of  agency  and  industry 
cooperation  in  resolving  technical 
issues. 

Several  comments  also  noted  that 
both  industry  and  the  agency  can  realize 
significant  benefits  by  using  electronic 
records  and  electronic  signatures,  such 
as  increasing  the  speed  of  information 
exchange,  cost  savings  from  the  reduced 
need  for  storage  space,  reduced  errors, 
data  integration/trending,  product 
improvement,  manufacturing  process 
streamlining,  improved  process  control, 
reduced  vulnerability  of  electronic 
signatures  to  fiaud  and  abuse,  and  )ob 
creation  in  industries  involved  in 
electronic  record  and  electronic 
signature  technologies. 

One  comment  noted  that,  when  part 
11  controls  are  satisfied,  electronic 
signatvues  and  electronic  records  have 
advantages  over  paper  systems, 
advantages  that  include:  (1)  Having 
automated  databases  that  enable  more 
advanced  searches  of  information,  thus 
obviating  the  need  for  manual  searches 
of  paper  records;  (2)  permitting 
information  to  be  viewed  from  multiple 


perspectives:  (3)  permitting 
determination  of  trends,  patterns,  and 
behaviors;  and  (4)  avoiding  initial  and 
subsequent  document  misfiling  that 
may  resvdt  bom  himian  error. 

"There  were  several  comments  on  the 
general  scope  and  effect  of  proposed 
part  11.  These  comments  noted  that  the 
final  regidations  will  be  viewed  as  a 
standard  by  other  Government  agencies, 
and  may  strongly  influence  the 
direction  of  electronic  record  and 
electronic  signatuire  technologies.  One 
comment  said  that  FDA's  position  on 
electronic  signatuires/electronic  records 
is  one  of  the  most  pressing  issues  for  the 
pharmaceutical  industry  and  has  a 
significant  impact  on  the  industry's 
future  competitiveness.  Another 
comment  said  that  the  rule  constitutes 
an  important  milestone  along  the 
Nation's  information  superhighway. 

FDA  beUeves  that  the  extensive 
industry  input  and  collaboration  that 
went  into  formulating  the  final  rule  is 
representative  of  a  productive 
partnership  that  will  facihtate  the  use  of 
advanced  technologies.  The  agency 
acknowledges  the  potential  benefits  to 
be  gained  by  electronic  record/ 
electronic  signature  systems.  The 
agency  expects  that  the  magnitude  of 
these  benefits  shotdd  significanUy 
outweigh  the  costs  of  miaking  these 
systems,  through  compliance  with  part 
11,  reliable,  trustworthy,  and 
compatible  with  FDA's  responsibility  to 
promote  and  protect  pubUc  health.  "Hie 
agency  is  aware  of  the  potential  impact 
of  the  rule,  especially  regarding  the 
need  to  accommodate  and  encourage 
new  technologies  while  maintaining  the 
agency's  abifity  to  carry  out  its  mandate 
to  protect  public  health.  The  agency  is 
also  aware  that  other  Federal  agencies 
share  the  same  concerns  and  are 
addressing  the  same  issues  as  FDA;  the 
agency  has  held  informal  discussions 
with  other  Federal  agencies  and 
participated  in  several  interagency 
groups  on  electronic  records/electronic 
signatures  and  information  technology 
issues.  FDA  looks  forward  to 
exchanging  information  and  experience 
with  other  agencies  for  mutual  benefit 
and  to  promote  a  consistent  Federal 
pohcy  on  electronic  records  and 
signatures.  The  agency  also  notes  that 
benefits,  such  as  the  ones  listed  by  the 
comments,  will  help  to  ofiset  any 
system  modification  costs  that  persons 
may  incur  to  achieve  compUance  with 
part  11. 

B.  Regulations  Versus  Guidelines 

2.  Several  conunents  addressed 
whether  the  agency's  policy  on 
electronic  signatures  and  electronic 
records  should  be  issued  as  a  regulation 
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or  rsctnunended  in  a  guideline.  Most 
comments  supported  a  regulatim,  citing 
the  need  for  a  practical  and  workable 
approach  for  criteria  to  ensure  that 
records  can  be  stored  in  electnnic  fonn 
and  are  reliable,  trustworthy,  secure, 
accurate,  confidential,  and  authentic. 
One  comment  specifically  supported  a 
single  regulation  covering  all  FDA- 
regulated  products  to  ensure  consistent 
requirements  across  all  product  lines. 
Two  comments  asserted  that  the  agency 
should  only  issue  guidelines  or  "make 
the  regulations  voluntary."  One  of  these 
comments  said  that  by  issuing 
regulations,  the  agency  is  shifting  from 
creating  tools  to  enhance 
communication  (technological  quality) 
to  creating  tools  for  enforcement 
(compliance  quality). 

The  agency  remains  convinced,  as 
expressed  in  the  preamble  to  the 
proposed  rule  (59  FR  45160  at  45165). 
that  a  poUcy  statemoit,  inspection 
guide,  or  other  guidance  would  be  an 
inappropriate  means  for  enimdating  a 
comprehensive  f>olicy  on  electronic 
signatures  and  reconk.  FDA  has 
concluded  that  regulations  are  necessary 
to  establish  uniform,  enforceable, 
baseline  standards  for  accepting 
electronic  signatures  and  records.  The 
agency  beheves,  however,  that 
supplemental  guidance  documents 
«iro\Ild  be  useful  to  address  controls  in 
greater  detail  than  would  be  appropriate 
for  regiilations.  Accordingly,  the  agency 
anticipates  issuing  supplemental 
guidance  as  needed  and  will  afford  all 
interested  parties  the  opportiuiity  to 
comment  on  the  guidance  documents. 

The  need  for  regulations  is 
underscored  by  several  opinions 
expressed  in  the  comments.  For 
example,  one  comment  asserted  that  it 
should  be  acceptable  for  supervisors  to 
remove  the  signatures  of  their 
subordinates  from  signed  records  and 
replace  them  with  their  ovm  signatures. 
Although  the  agency  does  not  o4>)ect  to 
the  use  of  a  supervisor's  signature  to 
endorse  or  confirm  a  subordinate's 
actions,  removal  of  an  original  signature 
is  an  action  the  agency  views  as 
falsification.  Several  comments  also 
argued  that  an  electronic  signature 
should  consist  of  only  a  password,  that 
passwords  need  not  be  unique,  that  it  is 
acceptable  for  people  to  use  passwords 
associated  with  their  personal  lives  (like 
the  names  of  their  children  or  their 
pets),  and  that  passwords  need  only  be 
changed  every  2  years.  FDA  beheves 
that  such  procedures  would  greatly 
increase  the  p)ossibility  that  a  passw<Htl 
could  be  compromised  and  the  chance 
that  any  resulting  impersonation  and/or 
Calsificatirai  would  continue  fw  a  long 
time.  Therefore,  an  enforceable 


regulation  describing  the  acceptable 
characteristics  of  an  electronic  signature 
appears  necessary. 

C.  Flexibility  and  Specificity 

3.  Several  comments  addressed  the 
flexibility  and  specificity  of  the 
proposed  rule.  'The  comments 
contended  that  agency  acceptance  of 
electronic  records  systems  should  not  be 
based  on  any  particular  technology,  but 
rather  on  the  adequacy  of  the  system 
controls  imder  which  they  are  created 
and  managed.  Some  comments  claimed 
that  the  proposed  rule  was  overly 
prescriptive  and  that  it  should  not 
specify  the  mechanisms  to  be  used,  but 
rather  only  require  owners/users  to 
design  appropriate  safeguards  and 
vahdate  them  to  reasonably  ensure 
electronic  signature  integrity  and 
authenticity.  One  comment  commended 
the  agency  for  giving  industry  the 
freedom  to  choose  from  a  variety  of 
electronic  signatiu^  technologies,  while 
another  urged  that  the  final  rule  be  more 
specific  in  detailing  software 
requirements  for  electronic  records  and 
electronic  notebooks  in  research  and 
testing  laboratories. 

The  agency  believes  that  the 
provisions  of  the  final  rule  afford  firms 
considerable  flexibility  while  providing 
a  baseline  level  of  confidence  that 
records  maintained  in  accordance  with 
the  rule  will  be  of  high  integrity.  For 
example,  the  regulation  permits  a  wide 
variety  of  existing  and  emerging 
electronic  signature  technologies,  fit>m 
use  of  identification  codes  in 
conjiuiction  with  manually  entered 
passwords  to  more  sophisticated 
biometric  systems  that  may  necessitate 
additional  hardvrare  and  software. 
While  requiring  electronic  signatures  to 
be  linked  to  their  respective  electronic 
records,  the  final  rule  affords  flexibihty 
in  achieving  that  link  through  use  of  any 
appropriate  means,  including  use  of 
digital  signatures  and  secxire  relational 
database  references.  The  final  rule 
accepts  a  wide  variety  of  electronic 
record  technologies,  including  those 
based  on  optical  storage  devices,  hi 
addition,  as  discussed  in  comment  40  of 
this  dociunent.  the  final  rule  does  not 
establish  numerical  standards  for  levels 
of  seciuity  or  vahdation,  thus  offering     ' 
firms  flexibihty  in  determining  what 
levels  are  appropriate  for  their 
situations.  Furthermore,  while  requiring 
operational  checks,  authority  checks, 
and  periodic  testing  of  identifying 
devices,  persons  have  the  flexibility  of 
conducting  those  controls  by  any 
suitable  method.  When  the  final  rule 
calls  for  a  certain  control,  such  as 
periodic  testing  of  identification  tokens. 


persons  have  the  option  of  detennining 

the  frequency. 

D.  Controls  for  Electronic  Systems 
Compared  with  Paper  Systems 

4.  Two  comments  stated  that  any 
controls  that  do  not  apply  to  paper- 
based  document  systems  and 
handwritten  signatiues  should  not 
apply  to  electronic  record  and  signature 
systems  unless  those  controls  are 
needed  to  address  an  identified  unique 
risk  associated  with  electronic  record 
systems.  One  comment  expressed 
concern  that  FDA  was  establishing  a 
much  higher  standard  for  electronic 
signatures  than  necessary. 

In  attempting  to  establish  minimum 
criteria  to  make  electronic  signatures 
and  electronic  records  trx^tworthy  and 
rehable  and  compatible  with  FDA's 
responsibility  to  promote  and  protect 
public  health  (e.g.,  by  hastening  the 
availability  of  new  safe  and  effective 
medical  products  and  ensuring  the 
safety  of  foods),  the  agency  has 
attempted  to  draw  analogies  to 
handwritten  signatvues  and  paper 
records  wherever  possible.  In  doing  so. 
FDA  has  found  that  the  analogy  does 
not  always  hold  because  of  the 
differences  between  pap>er  and 
electronic  systems.  The  agency  believes 
some  of  those  differences  necessitate 
controls  that  will  be  unique  to 
electronic  technology  and  that  must  be 
addressed  on  their  own  merits  and  not 
evaluated  on  the  basis  of  their 
equivalence  to  controls  governing  paper 
dociunents. 

The  agency  foimd  that  some  of  the 
comments  served  to  illustrate  the 
differences  between  paper  and 
electronic  record  technologies  and  the 
need  to  address  controls  that  may  not 
generally  be  found  in  paper  record 
systems.  For  example,  several  comments 
pointed  out  that  electronic  records  bmlt 
upcm  information  databases,  imlike 
paper  records,  are  actually  transient 
views  or  representations  of  information 
that  is  dispersed  in  various  parts  of  the 
database.  (The  agency  notes  that  the 
databases  themselves  may  be 
geographically  dispersed  but  linked  by 
networks.)  The  same  software  that 
generates  representations  of  database 
information  on  a  screen  can  also 
misrepresent  that  information, 
depending  upon  how  the  software  is 
written  (e.g.,  how  a  query  is  prepared). 
In  addition,  database  elements  can 
easily  be  changed  at  any  time  to 
misrepresent  information,  without 
evidence  that  a  change  was  made,  and 
in  a  manner  that  destroys  the  original 
information.  Finally,  more  people  have 
potential  access  to  electronic  record 


systems  than  may  have  access  to  paper 
records. 

Therefore,  controb  are  needed  to 
ensure  that  representations  of  database 
information  have  been  generated  in  a 
manner  that  does  not  distort  data  or 
hide  noncompUant  or  otherwise  bad 
information,  and  that  database  elements 
themselves  luive  not  been  altered  so  as 
to  distort  truth  or  falsify  a  record.  Such 
controls  include:  (1)  Using  time- 
stamped  audit  trails  of  information 
written  to  the  database,  where  such 
audit  trails  are  executed  objectively  and 
automatically  rather  than  by  the  person 
entering  the  information,  and  (2) 
limiting  access  to  the  database  search 
software.  Absent  effective  controls,  it  is 
very  easy  to  falsify  electronic  records  to 
render  them  indistinguishable  from 
orimial,  true  records. 

'Ine  traditional  paper  record,  in 
comparison,  is  generally  a  diuable 
unitized  representation  that  is  fixed  in 
time  and  space.  Information  is  recorded 
directly  in  a  manner  that  does  not 
require  an  intermediate  means  of 
interpretation.  When  an  incorrect  entry 
is  made,  the  customary  method  of 
correcting  FDA-related  records  is  to 
cross  out  the  original  entry  in  a  manner 
that  does  not  obsciire  the  prior  data. 
Although  paper  records  may  be 
falsified,  it  is  relatively  difficult  (in 
comparison  to  fidsificaticm  of  electronic 
records)  to  do  so  in  a  ncmdetectable 
manner.  In  the  case  of  paper  records 
that  have  been  falsified,  a  body  of 
evidence  exists  that  can  help  prove  that 
the  records  had  been  changed; 
comparable  methods  to  detect 
falsification  of  electronic  records  have 
yet  to  be  fully  developed. 

In  addition,  there  are  significant 
technological  differences  between 
traditional  handwritten  signatures 
(recorded  on  paper)  and  electronic 
signatures  that  also  require  controls 
unique  to  electronic  technologies.  For 
example,  the  traditional  handwritten 
signature  cannot  be  readily 
compromised  by  being  "loaned"  or 
"lost,"  whereas  an  electronic  signature 
based  on  a  password  in  combination 
with  an  identification  code  can  be 
compromised  by  being  "loaned"  or 
"lost."  By  contrast,  if  (me  person 
attempts  to  write  the  handwritten 
signatiue  of  another  person,  the 
falsification  would  be  difficult  to 
execute  and  a  long-standing  body  of 
investigational  techniques  would  be 
available  to  detect  the  falsification.  On 
the  other  hand,  many  electronic 
signatxires  are  relatively  easy  to  Cdsiiy 
and  methods  of  falsificaticm  almost 
impossible  to  detect. 

Accordingly,  although  the  agency  has 
attempted  to  keep  controls  for  electrooic 


record  and  electronic  signatures 
analogous  to  traditional  paper  systems, 
it  finds  it  necessary  to  estabUsh  certain 
controls  specifically  for  electronic 
systems. 

E.  FDA  Certification  of  Electronic 
Signature  Systems 

5.  One  comment  requested  FDA 
certification  of  what  it  described  as  a 
low-cost,  biometric-based  electronic 
signature  system,  one  which  uses 
dynamic  signature  verification  with  a 
parameter  code  recorded  on  magnetic 
stripe  cards. 

Tne  agency  does  not  anticipate  the 
need  to  certify  individual  electronic 
signatiue  products.  Use  of  any 
electronic  signature  system  that 
complies  with  the  provisions  of  part  11 
would  form  the  basis  for  agency 
acceptance  of  the  system  regardless  of 
what  particular  technology  or  brand  is 
used.  This  approach  is  consistent  with 
FDA's  pohcy  in  a  variety  of  program 
areas.  'The  agency,  for  example,  does  not 
certify  maniifactxuing  equipment  used 
to  xaake  drugs,  medical  devices,  or  food. 

F.  Biometric  Electronic  Signatures 

6.  One  comment  addressed  the 
agency's  statement  in  the  proposed  rule 
(59  FR  45160  at  45168)  that  the  owner 
of  a  biometric/behavioral  link  coidd  not 
lose  or  give  it  away.  The  comment 
stated  that  it  was  possible  for  an  owner 
to  "lend"  the  link  for  a  file  to  be 
opened,  as  a  collaborative  fraudulent 
gestiue,  or  to  unwittingly  assist  a 
fraudulent  colleague  in  ail  "emergency," 
a  situation,  the  comment  said,  that  was 
not  unknown  in  the  computer  industry. 

Tlie  agency  acknowledges  that  such 
fraudulent  activity  is  possible  and  that 
people  determined  to  falsify  records 
may  find  a  means  to  do  so  despite 
whatever  technology  or  preventive 
measures  are  in  place.  The  controls  in 
part  11  are  intended  to  deter  such 
actions,  make  it  difficult  to  execute 
folsification  by  mishap  or  casual 
misdeed,  and  to  help  detect  such 
alterations  when  they  occur  (see  $  11.10 
(introductory  paragraph  and  especially 
§§  ll.lOO)  and  11.200(b)). 

G.  Personnel  Integpty 

7.  A  few  comments  addressed  the  role 
of  individual  honesty  and  trust  in 
ensuring  that  electronic  records  are 
rehable,  trustworthy,  and  authraitic. 
One  comment  noted  that  firms  must  rely 
in  large  measure  upon  the  integrity  of 
their  employees.  Another  said  that 
subpart  C  of  part  11,  Electronic 
Signatures,  appears  to  have  been  writtm 
with  the  behef  that  pharmaceutical 
manufacturers  have  an  incentive  to 
falsify  electronic  signatures.  One 


comment  expressed  concern  about 
possible  signature  falsification  when  an 
employee  leaves  a  company  to  woik 
elsewhere  and  the  employee  uses  the 
electronic  signature  illegally. 

The  agency  agrees  that  the  integrity  of 
any  electronjc  signature/electronic 
record  system  depends  heavily  upon  the 
honesty  of  employees  and  that  most 
persons  are  not  motivated  to  falsify 
records.  However,  the  agency's 
experience  with  various  types  of  records 
and  signature  falsification  demonstrates 
that  some  people  do  falsify  informaticHi 
under  certain  circumstances.  Among 
those  drcumstances  are  situations  in 
which  falsifications  can  be  executed 
with  ease  and  have  little  likelihood  of 
detection.  Part  11  is  intended  to 
minimize  the  opportunities  for  readily 
executing  falsifications  and  to  mayimiTP 
the  chances  of  detecting  falsifications. 

Concerning  signature  fal^cation  by 
former  employees,  the  agency  would 
expect  that  upon  the  departure  of  an 
employee,  the  assigned  electronic 
signature  would  be  "retired"  to  prevent 
the  former  employee  from  falsely  using 
the  signature. 

H.  Security  of  Industry  Electronic 
Records  Submitted  to  FDA 

8.  Several  comments  expressed 
concern  about  the  security  and 
confidentiaUty  of  electronic  records 
submitted  to  FDA.  One  suggested  that 
submissions  be  limited  to  such  read- 
only formats  as  CD-ROM  with  raw  data 
for  statistical  manipulation  provided 
separately  on  floppy  diskette.  One 
comment  suggested  that  in  light  of  the 
proposed  rule,  the  agency  should  review 
its  OMm  internal  security  procedures. 
Another  addressed  electronic  records 
that  may  be  disclosed  under  the 
Freedom  of  Infonnatian  Act  and 
expressed  concern  regarding  agency 
deletion  of  trade  secrets.  One  comment 
anticipated  FDA's  use  of  open  systrans 
to  access  industry  records  (such  as 
medical  device  production  and  control 
records)  and  siiggested  that  such  access 
should  be  restricted  to  closed  systems. 

The  agency  is  well  aware  of  its  legal 
obligation  to  maintiiin  the 
confidentiahty  of  trade  secret 
information  in  its  possession,  and  is 
committed  to  meet  that  obligatioo 
regardless  of  the  fonn  (paper  or 
electronic)  a  record  takes.  The 
procedures  used  to  ensure 
confidentiahty  are  consistent  with  the 
provisians  of  part  11.  FDA  is  also 
examining  other  controls,  such  as  use  of 
digital  si^iatures,  to  ensure  submission 
integrity.  To  permit  legitimate  changes 
to  be  made,  the  agency  does  not  believe 
that  it  is  necessary  to  restrict 
submissions  to  those  maintained  in 


IMI 


13434        Federal  Register  /  Vol.  62,  No.  54  /  Thursday,  March  20,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  54  /  Thursday.  March  20.  1997  /  Rules  and  Regulations       13435 


read-only  formats  in  all  cases:  each 
agency  receiving  unit  retains  the 
flexibihty  to  determine  whatever  format 
is  most  suitable.  Those  intending  to 
submit  material  are  expected  to  consult 
with  the  appropriate  agency  receiving 
unit  to  determine  the  accept^le 
fonnats. 

Although  FDA  access  to  electronic 
records  on  open  systems  maintained  by 
firms  is  not  anticipated  in  the  near 
future,  the  agency  believes  it  would  be 
inappropriate  to  rule  out  such  a 
prooediuv.  Such  access  can  be  a 
valuable  inspection  tool  and  can 
enhance  efficiencies  by  reducing  the 
time  investigators  may  need  to  be  on 
site.  The  agency  believes  it  is  important 
to  develop  appropriate  procedures  and 
security  measures  in  cooperation  with 
industry  to  ensure  that  such  access  does 
not  jeopardize  data  confidentiahty  or 
integri^. 

/.  Effective  Date/Gmndfathering 

9.  Several  comments  addressed  the 
proposed  effective  date  of  the  final  rule, 
90  days  after  publication  in  the  Federal 
Register,  and  suggested  potential 
exemptions  (grandfathering]  for  systems 
now  in  use.  Two  comments  requested 
an  expedited  effective  date  for  the  final 
rule.  One  comment  requested  an 
effective  date  at  least  18  months  after 
pubhcation  of  the  final  rule  to  permit 
firms  to  modify  and  validate  their 
systems.  One  comment  expressed 
concern  about  how  the  rule,  in  general, 
will  affect  current  systems,  and 
suggested  that  the  agency  permit  firms 
to  continue  to  use  existing  electronic 
record  systems  that  otherwise  conform 
to  good  manufacturing  or  laboratory 
practices  until  these  firms  make  maior 
modifications  to  those  systems  or  until 
5  years  have  elapsed,  whichever  comes 
first.  Several  other  comments  requested 
grandfathering  for  specific  sections  of 
thejproposed  rule. 

Tne  agency  has  carefully  considered 
the  comments  and  suggestions  regarding 
the  final  rule's  effective  date  and  has 
concluded  that  the  effective  date  should 
be  S  months  after  date  of  pubUcation  in 
the  Federal  Register.  The  agency  wishes 
to  acconunodate  firms  that  are  prepared 
now  to  comply  with  part  1 1  or  wiU  be 
prepared  soon,  so  as  to  «icourage  and 
foster  new  technologies  in  a  manner  that 
ensures  that  electronic  record  and 
electronic  signature  systems  are  reliable. 
trustwralhy.  and  compatible  with  FDA's 
respoDsibility  to  promote  and  protect 
public  health.  The  agency  believes  that 
firms  that  have  considted  with  FDA 
before  adopting  new  electronic  record 
and  electronic  signature  technologies 
(especially  technologies  that  may 
impact  on  the  ability  of  the  agency  to 


conduct  its  work  effectively)  will  need 
to  make  few,  if  any,  changes  to  systems 
used  to  maintain  records  required  by 
FDA. 

The  agency  beUeves  that  the 
provisions  of  pari  1 1  represent  minimal 
standards  and  that  a  general  exemption 
for  existing  systems  that  do  not  meet 
these  provisions  would  be  inappropriate 
and  not  in  the  public  interest  because 
such  systems  are  likely  to  generate 
electronic  records  and  electronic 
signatures  that  are  unreUahle, 
untrustworthy,  and  not  compatible  with 
FDA's  responsibility  to  promote  and 
protect  pubhc  healdi.  Such  an 
exemption  might,  for  example,  mean 
that  a  firm  could:  (1)  Deny  FDA 
inspectional  access  to  electronic  record 
systems,  (2)  permit  unauthorized  access 
to  those  systems,  (3)  permit  individuals 
to  share  identification  codes  and 
passwords,  (4)  permit  systems  to  go 
unvalidated,  and  (5)  permit  records  to 
be  falsified  in  many  ways  and  in  a 
maimer  that  goes  undetected. 

The  agency  emphasizes  that  these 
regulations  do  not  require,  but  rather 
permit,  the  use  of  electronic  records  and 
signatures.  Firms  not  confident  that 
their  electronic  systems  meet  the 
minimal  requirements  of  these 
regulations  are  free  to  continue  to  use 
traditional  signatures  and  paper 
documents  to  meet  recordkeeping 
requirements. 

/.  Comments  by  Electronic  Mail  (e-mail) 
and  Electronic  Distribution  of  FDA 
Documents 

10.  One  comment  specifically  noted 
that  the  agency  has  accepted  comments 
by  e-mail  and  that  this  provides  an 
additional  avenue  for  pubUc 
participation  in  the  rulemaking  process. 
Another  conunent  encouraged  FDA  to 
expend  the  use  of  electronic  media  to 
provide  information  by  such  open 
systems  as  bulletin  boards. 

The  agency  intends  to  explore  further 
the  possibility  of  continuing  to  accept 
pubhc  comments  by  e-mail  and  other 
electronic  metms.  For  this  ciirreut 
experiment,  the  agency  received  only 
one  comment  by  e-mail.  The  comment 
that  addressed  this  issue  was,  itself, 
transmitted  in  a  letter.  The  agency 
recognizes  the  benefits  of  distributing 
information  electronically,  has 
expanded  that  activity,  and  intends  to 
continue  that  expansion.  Although  only 
one  e-mail  comment  was  received,  the 
agency  does  not  attribute  that  low 
number  to  a  lack  of  abihty  to  send  e- 
mail  because  the  agency  received  e-mail 
from  198  persons  who  requested  the  text 
of  the  proposed  rule,  including  requests 
from  people  outside  the  United  States. 


K.  Submissions  by  Facsimile  (Fax) 

11.  One  comment  said  that  part  11 
should  include  a  provision  for  FDA 
acceptance  of  submissions  by  fax,  such 
as  import  form  FDA  2877.  The  comment 
noted  that  the  U.S.  Customs  Service 
accepts  fax  signatures  on  its  documents, 
and  claimed  that  FDA's  insistence  on 
hard  copies  of  form  FDA  2877  is  an 
impediment  to  imports. 

The  agency  advises  that  part  11 
permits  the  unit  that  handles  import 
form  FDA  2877  to  accept  that  record  in 
electronic  form  when  it  is  prepared 
logistically  to  do  so.  As  noted  in  the 
discussion  on  §  ll.l(b]  in  comment  21 
of  this  document,  the  agency  recognizes 
that  faxes  cai^be  in  paper  or  electronic 
form,  based  on  the  capabilities  of  the 
sender  and  recipient. 

L.  Blood  Bank  Issues 

12.  Two  conunents  addressed  blood 
bank  issues  in  the  context  of  electronic 
records  and  electronic  signatures  and 
said  the  agency  should  clarify  that  part 
1 1  would  permit  electronic 
crossmatching  by  a  central  blood  center 
for  individual  hospitals.  One  comment 
stated  that  remote  blood  center  and 
transfusion  facilities  should  be 
permitted  to  rely  on  electronically 
communicated  information,  such  as 
authorization  for  labeUng/issuing  units 
of  blood,  and  that  the  electronic 
signature  of  the  supervisor  in  the  central 
testing  facihty  releasing  the  product  for 
labeling  and  issuance  should  be 
sufficient  because  the  proposed  rule 
guards  against  security  and  integrity 
problems. 

One  comment  questioned  whether, 
under  part  1 1 ,  electronic  signatxu^s 
would  meet  the  signature  requirements 
for  the  release  of  units  of  blood,  and  if 
there  would  be  instances  where  a  full 
signature  would  be  required  instead  of  ^ 
a  technician's  identification.  Another 
conunent  asserted  that  it  is  important  to 
clarify  how  the  term  "batch"  will  be 
interpreted  under  part  11,  and  suggested 
that  the  term  used  in  relation  to  blood 
products  refers  to  a  series  of  units  of 
blood  having  undergone  common 
manufacturing  processes  and  recorded 
on  the  same  computerized  dociunent. 
The  conunent  contrasted  this  to  FDA's 
current  view  that  each  unit  of  blood  be  ' 
considered  a  batch. 

The  agency  advises  that  part  1 1 
permits  release  records  now  in  paper 
form  to  be  in  electronic  form  and 
traditional  handwritten  signatures  to  be 
electronic  signatures.  Under  part  11,  the 
name  of  the  technician  must  appear  in 
the  record  display  or  printout  to  clearly 
identify  the  technician.  The  appearance 
of  the  technician's  identification  code 


alone  would  not  be  siifficient.  The 
agency  also  advises  that  the  definition 
of  a  "batch"  for  blood  or  other  products 
is  not  affected  by  part  11,  whic^ 
addresses  the  trustworthiness  and 
reliability  of  electronic  records  and 
electronic  signatures,  regardless  of  how 
a  batch,  which  is  the  subject  of  those 
records  and  signatures,  is  defined. 

M.  Regulatory  Flexibility  Analysis 

13.  One  comment  said  that,  because 
part  11  will  significantly  impact  a 
substantial  niunber  of  small  businesses, 
even  though  the  impact  would  be 
beneficial,  FDA  is  required  to  perform  a 
regulatory  flexibihty  analysis  and 
should  pubhsh  such  an  analysis  in  the 
Federal  Register  before  a  final  rule  is 
issued. 

The  comment  states  that  the 
legislative  history  of  the  Regulatory 
Flexibility  Act  is  clear  that,  "significant 
economic  impact,"  as  it  appears  at  5 
U.S.C.  605(b)  is  neutral  with  respect  to 
whether  such  impact  is  beneficial  or 
adverse. 

Contrary  to  the  comment's  assertion, 
the  legislative  history  is  not  dispositive 
of  this  matter.  It  is  well  estabUshed  that 
the  task  of  statutory  construction  must 
begin  with  the  actual  language  of  the 
statute.  (See  Bailey  v.  United  States.  116 
S.  Q.  595.  597  (1996).)  A  sUtutory  term 
must  not  be  construed  in  isolation;  a 
provision  that  may  seem  ambiguous  in 
isolation  is  often  clarified  by  the 
remainder  of  the  statute.  (See  Dept.  Of 
Revenue  of  Oregon  v.  ACF  Industries, 
114  S.  Ct  843.  850  (1994).)  Moreover,  it 
is  a  fundamental  canon  of  statutory 
construction  that  identical  terms  within 
the  same  statute  must  bear  the  same 
meaning.  (See  Reno  v.  Komy,  115  S.  Ct. 
2021.  2026  (1995).) 

In  addition  to  appearing  in  5  U.S.C. 
605(b).  the  term  "significant  economic 
impact"  appears  elsewhere  in  the 
statute.  The  legislation  is  premised 
upon  the  congressional  finding  that 
alternative  regulatory  approaches  may 
be  available  which  "minimize  the 
significant  economic  impact"  of  rules  (5 
U.S.C.  601^note).  In  addition,  an  initial 
regulatory  flexibiUty  analysis  must 
describe  significant  regulatory 
alternatives  that  "minimize  any 
significant  economic  impact"  (5  U.S.C 
603(c)).  Similarly,  a  final  regulatory 
flexibihty  analysis  must  include  a 
description  of  the  steps  the  agency  has 
taken  to  "minimize  any  significant 
economic  impact"  (5  U.S.C  604(a)(5)). 
The  term  appeared  as  one  of  the 
elements  of  a  final  regulatory  flexibility 
analysis,  as  originally  enacted  in  1980. 
(See  Pub.  L.  No.  96-354,  3(a),  94  Stat. 
1164. 1167  (1960)  (formeriy  codified  at 
5  U.S.C  604(a)(3)).)  hi  addition,  when 


Congress  amended  the  elements  of  a 
final  regulatory  flexibility  analysis  in 
1996.  it  re-enacted  the  term,  as  set  forth 
above.  (See  Pub.  L.  104-121,  241(b).  110 
Stat.  857. 865  (1996)  (codified  at  5 
U.S.C.604(a)(5)).) 

Unless  the  purpose  of  the  statute  was 
intended  to  increase  the  economic 
burden  of  regulations  by  minimizing 
positive  or  beneficial  effects, 
"significant  economic  impact"  cannot 
include  such  effects.  Because  it  is 
beyond  dispute  that  the  purpose  of  the 
statute  is  not  increasing  economic 
burdens,  the  plain  meaning  of 
"significant  economic  impact"  is  clear 
and  necessarily  excludes  beneficial  or 
positive  effects  of  regulations.  Even 
where  there  are  some  limited  contrary 
indications  in  the  statute's  legislative 
history,  it  is  inappropriate  to  resort  to 
legislative  history  to  cloud  a  statutory 
text  that  is  clear  on  its  face.  (See  Ratzlaff 
v.  United  States.  114  S.  Ct.  655,  662 
(1994).)  Therefore,  the  agency  concludes 
that  a  final  regulatory  jlexibihty  analysis 
is  not  required  for  this  regulation  or  any 
regulation  for  which  there  is  no 
significant  adverse  economic  impact  on 
small  entities.  Notwithstanding  these 
conclusions,  FDA  has  nonetheless 
considered  the  impact  of  the  rule  on 
small  entities.  (See  section  XVI.  of  this 
document.) 

N.  Terminology 

14.  One  comment  addressed  the 
agency's  use  of  the  word  "ensiue" 
throughout  the  rule  and  argued  that  the 
agency  should  use  the  word  "assure" 
rather  than  "ensure"  because  "ensiue" 
means  "to  guarantee  or  make  certain" 
whereas  "assure"  means  "to  make 
confident."  The  comment  added  that 
"assure"  is  also  more  consistent  with 
terminology  in  other  regulations. 

The  agency  wishes  to  emphasize  that 
it  does  not  intend  the  word  "ensure"  to 
represent  a  guarantee.  The  agency 
prefers  to  use  the  word  "ensure" 
because  it  means  to  make  certain. 

O.  General  Comments  Regarding  the 
Prescription  Drug  Marketing  Act  of  1987 
(PDMA) 

15.  Three  comments  addressed  the 
use  of  handwritten  signatiues  that  are 
recorded  electronically  (SRE's)  under 
part  11  and  PDMA.  One  firm  described 
its  dehvery  information  acquisition 
device  and  noted  its  use  of  time  stamps 
to  record  vrhea  signatures  are  executed. 
The  comments  requested  clarification 
that  SRE's  would  be  acceptable  imder 
the  PI^4A  regulations.  One  comment 
assumed  that  subpart  C  of  part  11 
(Electronic  Signatiires)  would  not  apply 
to  SRE's,  noting  that  it  was  not  practical 
under  PDMA  (given  the  large  number  of 


physicians  who  may  be  eUgible  to 
receive  drug  product  samples)  to  use 
such  alternatives  as  identification  codes 
combined  with  passwords. 

The  agency  aavises  that  part  11 
apphes  to  handwritten  signatures 
recorded  electronically  and  that  such 
signatiues  and  their  cmesponding 
electronic  records  wiU  be  acceptable  for 
puirposes  of  meeting  PDMA's 
requirements  when  the  provisions  of 
part  11  are  met.  Althou^  subpart  C  of 
part  11  does  not  apply  to  handwritten 
signatures  recorded  electronically,  the 
agency  advises  that  controls  related  to 
electronic  records  (subpart  B),  and  the 
general  provisions  of  subpart  A,  do 
apply  to  electronic  records  in  the 
context  of  PDMA.  The  agency 
emphasizes,  however,  that  part  11  does 
not  restrict  PDMA  signings  to  SRE's, 
and  that  organizations  retain  the  opti(m 
of  using  electronic  signatures  in 
conformance  with  part  11.  Furthermore, 
the  agency  beheves  that  the  number  of 
people  in  a  given  population  or 
organization  should  not  be  viewed  as  an 
insurmountable  obstacle  to  use  of 
electronic  signatures.  The  agency  is 
aware,  for  example,  of  efforts  by  the 
American  Society  of  Testing  and 
Materials  to  develop  standards  for 
electronic  medical  records  in  which 
digital  signatures  could  theoretically  be 
used  on  a  large  scale. 

P.  Comments  on  the  Unique  Nature  of 
Passwords 

16.  Several  comments  noted,  both 
generally  and  with  regard  to 
§§  11.100(a).  11.200(a),  and  11.300,  that 
the  password  in  an  electronic  signature 
that  is  composed  of  a  combination  of 
password  and  identification  code  is  not, 
and  need  not  be,  unique.  Two 
comments  added  that  passwords  may  be 
known  to  system  security  administratore 
who  assist  people  who  forget  passwords 
and  requested  that  the  rule  acknowledge 
that  passwords  need  not  be  unique.  One 
comment  said  that  the  rule  shoiild 
describe  how  uniqueness  is  to  be 
determined. 

The  agency  acknowledges  that  when 
an  electronic  signature  consists  of  a 
combined  identification  code  and 
password,  the  password  need  not  be 
unique.  It  is  possible  that  two  persons 
in  the  same  organization  may  have  the 
same  password.  However,  the  agency 
beUeves  that  where  good  password 
practices  are  implemented,  such 
coincidence  would  be  highly  unlikely. 
As  discussed  in  section  Xm.  of  this 
document  in  the  context  of  comments 
on  proposed  §  11.300,  reoMxls  are  less 
trustworthy  and  rehable  if  it  is  relatively 
easy  for  someone  to  deduce  or  execute, 
by  chance,  a  person's  electrcHiic 


IMI 


13436       Federal  Register  /  Vol.  62.  No.  54  /  Thursday.  March  20.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  54  /  Thursday,  March  20,  1997  /  Rules  and  Regulations       13437 


signature  where  the  identification  code 
of  the  signature  is  not  confid«itial  and 
thepassword  is  easily  guessed. 

Tne  agency  does  not  oelieve  that 
revising  proposed  §  11.100(a)  is 
necessary  because  what  must  remain 
unique  is  the  electronic  signature, 
which,  in  the  case  addressed  by  the 
comments,  consists  not  of  the  password 
alone,  but  rather  the  password  in 
combination  with  an  identification 
code.  If  the  combination  is  unique,  then 
the  electronic  signature  is  unique. 

The  agency  does  not  believe  that  it  is 
necessary  to  describe  in  the  regulations 
the  various  ways  of  determining 
uniqueness  or  achieving  comphance 
with  the  requirement.  Organizations 
tho^y  maintain  implementation 
flexibility. 

The  agency  believes  that  most  system 
administrators  or  security  managers 
would  not  need  to  know  passwords  to 
help  people  who  have  forgotten  their 
own.  This  is  because  most 
administrators  or  managers  have  global 
computer  account  privileges  to  resolve 
such  problems. 

IV.  Scope  (§11.1) 

17.  One  comment  suggested  adding  a 
new  paragraph  to  proposed  §  11.1  that 
would  exempt  computer  record 
maintenance  software  installed  before 
the  effective  date  of  the  final  rule,  and 
that  would  exempt  electronic  records 
maintained  before  that  date.  The 
comment  argued  that  such  exemptions 
were  needed  for  economic  and 
constitutional  reasons  because  making 
changes  to  existing  systems  would  be 
costly  and  because  the  imposition  of 
additional  requirements  after  the  fact 
could  be  regarded  as  an  ex  post  facto 
rule.  The  comment  said  firms  have  been 
using  electronic  systems  that  have 
demonstrated  reliabiUty  and  :>eciirity  for 
many  years  before  the  agency's 
publication  of  the  ANPRM,  and  that  the 
absence  of  FDA's  objections  in 
uupectional  form  FDA  483  was 
evidence  of  the  agency's  acceptance  of 
the  system. 

As  discussed  in  section  m.I.  of  this 
document,  the  agency  is  opposed  to 
"grand&thering"  existing  systems 
because  such  exemptions  may 
perpetuate  environments  that  provide 
opporttmities  for  record  falsification 
and  impair  FDA's  abihty  to  protect  and 
promote  pubUc  health.  However,  the 
agency  wishes  to  avoid  any  confusioo 
regarding  the  appUcation  of  the 
provisions  of  part  1 1  to  systems  and 
electronic  records  in  place  before  the 
rule's  efCective  date,  fanportant 
distinctions  need  to  be  made  relative  to 
an  electronic  record's  creation, 
modification,  and  maintenance  because 


various  portions  of  part  1 1  address 
matters  relating  to  these  actions.  Those 
provisions  apply  depending  upon  when 
a  given  electronic  record  is  created. 
modified,  or  maintained. 

Electronic  records  created  before  the 
effective  date  of  this  rule  are  not 
covered  by  part  11  provisions  that  relate 
to  aspects  of  the  record's  creation,  such 
as  the  signing  of  the  electronic  record. 
Those  records  would  not,  therefore, 
need  to  he  altered  retroactively. 
Regarding  records  that  were  first  created 
before  the  effective  date,  part  11 
provisions  relating  to  modification  of 
records,  such  as  audit  trails  for  record 
changes  and  the  requirement  that 
original  entries  not  be  obscured,  would 
apply  only  to  those  modifications  made 
on  or  after  the  rule's  effective  date,  not 
to  modifications  made  earlier.  Likewise, 
maintenance  provisions  of  part  1 1 .  such 
as  measures  to  ensure  that  electronic 
records  can  be  retrieved  throughout 
their  retention  periods,  apply  to 
electronic  records  that  are  being 
maintained  on  or  after  the  rule's 
effective  date.  The  hardware  and 
software,  as  well  as  o(>erational 
procedures  used  on  or  after  the  rule's 
effective  date,  to  create,  modify,  or 
maintain  electronic  records  must 
comply  with  the  provisions  of  part  11. 

The  agency  does  not  agree  with  any 
suggestion  that  FDA  endorsement  or 
acceptance  of  an  electronic  record 
system  can  he  inferred  from  the  absence 
of  objections  in  an  inspection  report. 
Before  this  rulemaking,  FDA  did  not 
have  estabhshed  criteria  by  which  it 
could  determine  the  reliabihty  and 
trustworthiness  of  electronic  records 
and  electronic  signatiuBs  and  could  not 
sanction  electronic  alternatives  when 
regulations  called  for  signatures.  A 
primary  reason  for  issuing  part  11  is  to 
develop  and  codify  such  criteria.  FDA 
will  assess  the  acceptability  of 
electronic  records  and  electronic 
signatures  created  prior  to  the  effective 
date  of  part  11  on  a  case-by -case  basis. 

18.  One  comment  suggested  that 
proposed  $  11.1  exempt  production  of 
medical  devices  and  in  vitro  diagnostic 
products  on  the  grounds  that  the  subject 
was  already  adequately  addressed  in  the 
medical  device  CGMP  regulations 
currently  in  effect  in  §  820.195  (21  CFR 
820.195),  and  that  additional  regulations 
would  be  confusing  and  would  limit 
compliance. 

The  agency  beUeves  that  part  11 
complements,  and  is  supportive  of,  the 
medical  device  C£MP  regulations  and 
the  new  medical  device  quahty  system 
regulation,  as  well  as  other  regulations, 
and  that  compliance  with  one  does  not 
confound  compliance  with  others. 
Before  pubUcation  of  the  ANPRM.  the 


agency  determined  that  existing 
regulations,  including  the  medical 
device  CGMP  regulations,  did  not 
adequately  address  electronic  records 
and  electronic  signatures.  That 
determination  was  reinforced  in  the 
comments  to  the  ANPRM,  which 
focused  on  the  need  to  identify  what 
makes  electronic  records  reliable, 
trustworthy,  and  compatible  with  FDA's 
responsibility  to  promote  and  protect 
pubUc  health.  For  example,  the 
provision  cited  by  the  conmient, 
S  820.195.  states  'When  automated  data 
processing  is  used  for  manufacturing  or 
quahty  assurance  purposes,  adequate 
checks  shall  be  designed  and 
implemented  to  prevent  inaccurate  data 
output,  input,  and  progranuning  errors." 
This  section  does  not  address  the  many 
issues  addressed  by  part  11,  such  as 
electronic  signatures,  record 
falsification,  or  FDA  access  to  electronic 
records.  The  relationship  between  the 
quahty  system  regulation  and  part  11  is 
discussed  at  various  points  in  the 
preamble  to  the  quaUty  system 
regulation. 

19.  One  comment  asserted  that  for 
purposes  of  PDMA,  the  scope  of 
proposed  part  11  should  be  limited  to 
require  only  those  controls  for  assessing 
signatures  in  paper-lnsed  systems 
because  physicians'  handwritten 
signatures  are  executed  to  electronic 
records.  The  comment  further  asserted 
that,  because  drug  manu&ctvirers' 
representatives  carry  computers  into 
physicians'  offices  (where  the 
physicians  then  sign  sample  requests 
and  receipts),  only  closed  system 
controls  should  be  needed. 

The  agency  believes  that,  for  purposes 
of  PDMA,  controls  needed  for  electronic 
records  bearing  handwritten  signatures 
are  no  diffisrent  from  controls  needed  for 
the  same  kinds  of  records  and  signatures 
used  elsewhere,  and  that  proposed 
§  11.1  need  not  make  any  such 
distinction. 

In  addition,  the  agency  disagrees  with 
the  imphcation  that  all  PDMA 
electronic  records  are,  in  fact,  handled 
within  closed  systems.  The     , 
classification  of  a  system  as  open  or 
closed  in  a  partictilar  situation  depends 
on  what  is  done  in  that  situation.  For 
example,  the  agency  agrees  that  a  closed 
system  exists  where  a  drug  producer's 
representative  (the  person  responsible 
for  the  content  of  the  electronic  record) 
has  control  over  access  to  the  electronic 
record  system  by  virtue  of  possessing 
the  portable  computer  and  controlling 
who  may  use  the  computer  to  sign 
electronic  records.  However,  should  the 
firm's  representative  transfer  copies  of 
those  records  to  a  public  online  service 
that  stores  them  for  the  drug  fiirm's 


subsequent  retrieval,  the  agency 
considers  such  transfer  and  storage  to  be 
within  an  open  system  because  access  to 
the  system  holding  the  records  is 
controlled  by  the  online  service,  which 
is  not  responsible  for  the  record's 
content.  Activities  in  the  first  example 
would  be  subject  to  closed  system 
controls  and  activities  in  the  second 
example  would  be  subject  to  open 
system  controls. 

20.  One  comment  tuged  that  proposed 
§  11.1  contain  a  clear  statement  of  what 
precedence  certain  provisions  of  part  11 
have  over  other  regulations. 

The  agency  beheves  that  such 
statements  are  fovmd  in  §  11.1(c): 

Where  electronic  signatures  and  their 
associated  records  meet  the  requirements  of 
this  part,  the  agency  will  consider  the 
electronic  signatures  to  be  equivalent  to  full 
handwritten  signatures,  initials,  uid  other 
general  signing*  as  required  under  agency 
regulations  unless  specifically  excepted  by 
regulations  *  *  *. 

and  §  11.1(d)  ("Electronic  records  that 
meet  the  reqiiirements  of  this  part  may 
be  used  in  Ueu  of  paper  records,  in 
accordance  with  §  11.2,  unless  paper 
records  are  specifically  required."). 
These  provisions  clearly  address  the 
precedence  of  part  11  and  the 
equivalence  of  electronic  records  and 
electronic  signatures. 

To  further  clarify  the  scope  of  the 
rule,  FDA  has  revised  §  11.1  to  apply  to 
electronic  records  submitted  to  the 
agency  under  requirements  of  the 
Federal  Food,  Dnig,  and  Cosmetic  Act 
(the  act)  and  the  Pubhc  Health  Service 
Act  (the  PHS  Act).  This  clarifies  the 
point  that  submissions  required  by  these 
statutes,  but  not  specifically  mentioned 
in  the  Code  of  Federal  Regulations 
(CFR),  are  subject  to  part  11. 

21.  Proposed  §  11.1(b)  stated  that  the 
regulations  would  apply  to  records  in 
electronic  form  that  are  created, 
modified,  maintained,  or  transmitted, 
under  any  records  requirements  set 
forth  in  Chapter  I  of  Title  21.  One 
comment  suggested  that  the  word 
"transmitted"  be  deleted  from  proposed 
S  11.1(b)  because  the  wording  would 
inappropriately  apply  to  paper 
documents  that  are  transmitted  by  fax 
The  comment  noted  that  if  the  records 
are  in  machine  readable  form  l)efore  or 
after  transmission,  they  would  still  be 
covered  by  the  revised  wording. 

The  agency  does  not  intend  part  11  to 
apply  to  paper  records  even  if  such 
records  are  transmitted  or  received  by 
fax.  The  agency  notes  that  the  records 
transmitted  by  fax  may  be  in  electronic 
fonn  at  the  sender,  the  recipient,  or 
both.  Part  1 1  would  apply  whenever  the 
record  is  in  electronic  form.  To  remedy 
the  problem  noted  by  the  comment,  the 


agency  has  added  a  sentence  to  §  11.1(b) 
stating  that  part  1 1  does  not  apply  to 
paper  records  that  are,  or  have  been, 
transmitted  by  electronic  means. 

22.  One  comment  asked  whether 
paper  records  created  by  computer 
would  be  subject  to  proposed  part  11. 
The  comment  cited,  as  an  example,  the 
situation  in  which  a  computer  system 
collects  toxicology  data  that  are  printed 
out  and  maintained  as  "raw  data." 

Part  11  is  intended  to  apply  to 
systems  that  create  and  maintain 
electronic  records  under  FDA's 
requirements  in  Chapter  I  of  Title  21, 
even  though  some  of  those  electronic 
records  may  be  printed  on  paper  at 
certain  times.  The  key  to  determining 
part  11  applicabihty,  under  §  11.1(b),  is 
the  nature  of  the  system  used  to  create, 
modify,  and  maintain  records,  as  well  as 
the  nature  of  the  records  themselves. 
Part  11  is  not  intended  to  apply  to 
computer  systems  that  are  merely 
incidental  to  the  creation  of  paper 
records  that  are  subsequently 
maintained  in  traditional  paper-based 
systems.  In  such  cases,  the  computer 
systems  would  function  essentially  like 
manual  typewriters  or  pens  and  any 
signatures  would  be  traditional 
handwritten  signatures.  Record  storage 
and  retrieval  would  be  of  the  traditional 
"file  cabinet"  variety.  More  importantly, 
overall  reliabiUty,  trustworthiness,  and 
FDA's  abihty  to  access  the  records 
would  derive  primarily  &t>m  well- 
estabUshed  and  generally  accepted 
pr(x»dures  and  controls  for  paper 
records.  For  example,  if  a  person  were 
to  use  word  processing  software  to 
generate  a  paper  submission  to  FDA. 
part  11  would  not  apply  to  the  computer 
system  used  to  generate  the  submission, 
even  though,  technically  speaking,  an 
electronic  record  was  initially  created 
and  then  printed  on  paper. 

When  records  intended  to  meet 
regulatory  requirements  are  in 
electronic  form,  part  11  would  apply  to 
all  the  relevant  aspects  of  managing 
those  records  (including  their  creation, 
signing,  modification,  storage,  access, 
and  retrieval).  Thus,  the  software  and 
hardware  used  to  create  records  that  are 
retained  in  electronic  form  for  purposes 
of  meeting  the  regiilations  would  be 
subject  to  part  11. 

Regarding  the  comment  about  "raw 
data,"  the  agency  notes  that  specific 
requirements  in  existing  regulations 
may  affect  the  particular  records  at 
issue,  regardless  of  the  form  such 
records  take.  Fcht  example,  "raw  data." 
in  the  context  of  the  good  laboratory 
practices  regulations  (21  CFR  part  58). 
include  computer  printouts  from 
automated  instruments  as  well  as  the 
same  data  recorded  on  magnetic  media. 


In  addition,  regulations  that  cover  data 
acquisition  systems  generally  include 
requirements  intended  to  ensure  the 
trustworthiness  and  reUabihty  of  the 
collected  data. 

23.  Several  comments  on  proposed 
S  11.1(b)  suggested  that  the  phrase  "or 
archived  and  retrieved"  be  added  to 
paragraph  (b)  to  reflect  more  acciuately 
a  record's  Ufecycle. 

The  agency  intended  that  record 
archiving  and  retrieval  would  be  part  of 
record  maintenance,  and  therefore 
already  covered  by  §  11.1(b).  However, 
for  added  clarity,  the  agency  has  revised 
§  11.1(b)  to  add  "archived  and 
retrieved." 

24.  One  comment  suggested  that,  in 
describing  what  electronic  records  are 
within  the  scope  of  part  11,  proposed 
§  11.1(b)  should  be  revised  by 
substituting  "processed"  for  "modified" 
and  "communicated"  for  "transmitted" 
because  "communicated"  reflects  the 
fact  that  the  information  was  dispatched 
and  also  received.  The  comment  also 
stiggested  substituting  "retained"  for 
"maintained,"  or  adding  the  word 
"retained,"  because  "maintain"  does 
not  necessarily  convey  the  retention 
requirement. 

"The  agency  disagrees.  The  word 
"modified"  better  describes  the  agency's 
intent  regarding  changes  to  a  record;  the 
word  "processed"  does  not  necessarily 
infer  a  change  to  a  record.  FDA  beheves 
"transmitted"  is  preferable  to 
"communicated"  because 
"communicated"  might  infer  that 
controls  to  ensure  integrity  and 
authenticity  hinge  on  whether  the 
intended  recipient  actually  received  the 
record.  Also,  as  discussed  in  comment 
22  of  this  doctmient,  the  agency  intends 
for  the  term  "maintain"  to  include 
records  retention. 

25.  Two  comments  suggested  that 
proposed  §  11.1(b)  exphcitly  state  that 
part  11  supersedes  all  references  to 
handwritten  signatures  in  21  CFR  parts 
211  through  226  that  pwrtain  to  a  drug, 
and  in  21  CFR  parts  600  through  680 
that  pertain  to  biological  products  for 
human  use.  The  comments  stated  that 
the  revision  should  clarify  coverage  and 
permit  blood  centers  and  transfusion 
services  to  take  full  advantage  of 
electrtmic  systems  that  provide  process 
controls. 

The  agency  does  not  agree  that  the 
revision  is  necessary  because,  under 
§  11.1(b)  and  (c),  part  11  permits 
electronic  records  or  submissions  under 
all  FDA  r^ulations  in  Chapter  I  of  Title 
21  imless  specifically  excepted  by 
future  regulations. 

26.  Several  comments  expressed 
concern  that  the  proposed  rxile  had 
inappropriately  been  expanded  in  scope 
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from  the  ANPRM  to  address  electronic 
records  as  well  as  electronic  signatvires. 
One  comment  argued  that  the  scope  of 
part  11  should  be  restricted  only  to 
those  records  that  are  currently  reqiiired 
to  be  signed,  witnessed,  or  initialed,  and 
that  the  agency  should  not  require 
electronic  records  to  contain  electronic 
signatures  where  the  corresponding 
paper  records  are  not  reqxiired  to  be 
simed. 

The  agency  disagrees  with  the 
assertion  that  part  11  should  address 
only  electronic  signatures  and  not 
electronic  records  for  several  reasons. 
First,  based  on  conunents  on  the 
ANPRM.  the  agency  is  convinced  that 
the  reliability  and  trustworthiness  of 
electronic  signatures  dep>end  in  large 
measure  on  the  reliability  and 
trustworthiness  of  the  underlying 
electronic  records.  Second,  the  agency 
has  concluded  that  electronic  records, 
like  paper  records,  need  to  be 
trustworthy,  reliable,  and  compatible 
with  FDA's  responsibility  to  promote 
and  protect  public  health  regardless  of 
whether  they  are  signed.  In  addition, 
records  falsification  is  an  issue  with 
respect  to  both  signed  and  unsigned 
records.  Therefore,  the  agency 
concludes  that  although  the  ANPRM 
focused  primarily  on  electronic 
signatures,  expansion  of  the  subject  to 
electronic  records  in  the  proposed  rule 
was  fully  justified. 

The  agency  stresses  that  part  1 1  does 
not  require  that  any  given  electronic 
record  be  signed  at  all.  The  reqiiirement 
that  any  record  bear  a  signature  is 
contained  in  the  regulation  that 
mandates  the  basic  record  itself.  Where 
records  are  signed,  however,  by  virtue  of 
meeting  a  signature  requirement  or 
otherwise,  part  1 1  addresses  controls 
and  procedures  intended  to  help  ensure 
the  reliability  and  trustworthiness  of 
those  agnatures. 

27.  Tbee  comments  asked  if  there 
were  any  regulations,  including  CGMP 
regulations,  that  might  be  excepted  from 
part  1 1  and  requested  that  the  agency 
identify  such  regulations. 

FDA.  at  this  time,  has  not  identified 
any  current  regulations  that  are 
specifically  excepted  from  part  11. 
However,  the  agency  beUeves  it  is 
prudent  to  provide  for  such  exceptions 
should  they  become  necessary  in  the 
future.  It  is  possible  that,  as  the  agency's 
experience  with  part  11  increases, 
certain  records  may  need  to  be  limited 
to  paper  if  there  are  problems  with  the 
electronic  versions  of  such  records. 

28.  One  comment  requested 
clarification  of  the  meaning  of  the  term 
"general  signings"  in  proposed  §  11.1(c), 
and  said  that  the  distinction  between 
"full  handwritten"  signatures  and 


"initials"  is  imnecessary  because 
handwritten  includes  initials  in  all 
common  definitions  of  handwritten 
signature.  The  comment  also  suggested 
changing  the  term  "equivalent"  to  "at 
least  equivalent"  because  electronic 
signatures  are  not  precise  equivalents  of 
handwritten  signatures  and  computer- 
based  signatures  have  the  potential  of 
being  more  secure. 

The  agency  advises  that  current 
regulations  that  require  records  to  be 
signed  express  those  requirements  in 
different  ways  depending  upon  the 
agency's  intent  and  expectations.  Some 
regulations  expressly  state  that  records 
must  be  signed  using  "full  handwritten" 
signatures,  whereas  other  regulations 
state  that  records  must  be  "signed  or 
initialed;"  still  other  regulations 
implicitly  call  for  some  kind  of  signing 
by  virtue  of  requiring  record  approvals 
or  endorsements.  This  last  broad 
category  is  addressed  by  the  term 
"general  signings"  in  §  11.1(c). 

Where  the  language  is  explicit  in  the 
regulations,  the  means  of  meeting  the 
requirement  are  correspondingly 
precise.  Therefore,  where  a  regulation 
states  that  a  signature  must  be  recorded 
as  "full  handwritten,"  the  use  of  initials 
is  not  an  acceptable  substitute. 
Furthermore,  imder  part  11,  for  an 
electronic  signatiire  to  be  acceptable  in 
place  of  any  of  these  signings,  the 
agency  only  needs  to  consider  them  as 
equivalent:  electronic  signatures  need 
not  be  superior  to  those  other  signings 
to  be  acceptable. 

29.  Several  comments  requested 
clarification  of  which  FDA  records  are 
required  to  be  in  p&per  form,  and  urged 
the  agency  to  allow  and  promote  the  use 
of  electronic  records  in  all  cases.  One 
comment  suggested  that  proposed 
§  11.1(d)  be  revised  to  read,  in  part, 
"*   •   *  imless  the  use  of  electronic 
records  is  specifically  prohibited." 

The  agency  intends  to  permit  the  use 
of  electronic  records  required  to  be 
maintained  but  not  submitted  to  the 
agency  (as  noted  in  §  11.2(a))  provided 
that  the  requirements  of  part  11  are  met 
and  paper  records  are  not  specifically 
required.  The  agency  also  wishes  to 
encourage  electronic  submissions,  but  is 
limited  by  logistic  and  resource 
constraints,  llie  agency  is  unaware  of 
"maintenance  records"  that  are 
currently  explicitly  required  to  be  in 
paper  form  (explicit  mention  of  paper  is 
generally  unnecessary  because,  at  die 
tune  most  regulations  were  prepared. 
only  paper-based  technologies  were  in 
use)  but  is  providing  for  that  possibility 
in  the  future.  For  purposes  of  part  11. 
the  agency  will  not  consider  that  a 
regulation  requires  "maintenance" 
records  to  be  in  paper  form  where  the 


regulation  is  silent  on  the  form  the 
record  must  take.  FDA  beUeves  that  the 
comments'  suggested  wording  does  not 
offer  sufficient  advantages  to  adopt  the 
change. 

However,  to  enable  FDA  to  accept  as 
many  electronic  submissions  as 
possible,  the  agency  is  amending 
§  11.1(b)  to  include  those  submissions 
that  the  act  and  the  PHS  Act  specificaUy 
require,  even  though  such  submissions 
may  not  be  identified  in  agency 
regulations.  An  example  of  such  records 
is  premarket  submissions  for  Class  I  and 
Class  n  medical  devices,  required  by 
section  510(k)  of  the  act  (21  U.S.C 
360(k)). 

30.  Several  comments  addressed 
various  aspects  of  the  proposed 
requirement  under  §  11.1(e)  regarding 
FDA  inspection  of  electronic  record 
systems.  Several  conunents  objected  to 
the  proposal  as  being  too  broad  and 
going  beyond  the  agency's  legal 
Inspectional  authority.  One  comment 
stated  that  access  inferred  by  such 
inspection  may  include  proprietary 
financial  and  sales  data  to  which  FDA 
is  not  entitled.  Another  comment 
suggested  adding  the  word  "authorized" 
before  "inspection."  Some  comments 
suggested  revising  proposed  §  11.1(e)  to 
limit  FDA  inspection  only  to  the 
electronic  records  and  electronic 
signatiu^s  themselves,  thus  excluding 
inspection  of  hardware  and  software 
used  to  manage  those  records  and 
signatures.  Other  comments  interpreted 
proposed  §  11.1(e)  as  requiring  them  to 
keep  supplanted  or  retired  hardware 
and  software  to  enable  FDA  inspection 
of  those  outdated  systems. 

The  agency  advises  that  FDA 
inspections  under  part  1 1  are  subject  to 
the  same  legal  limitations  as  FDA 
inspections  under  other  regulations.  The 
agency  does  not  believe  it  is  necessary 
to  restate  that  limitation  by  use  of  the 
suggested  wording.  However,  within 
those  limitations,  it  may  be  necessary  to 
inspect  hardware  and  soihvare  used  to 
generate  and  maintain  electronic 
records  to  determine  If  the  provisions  of 
part  1 1  are  being  met.  Inspection  of 
resulting  records  alone  would  be 
insufficient.  For  example,  the  agency 
may  need  to  observe  the  use  and 
maintenance  of  tokens  or  devices  that 
contain  or  generate  identification 
information.  Likewise,  to  assess  the 
adequacy  of  systems  vahdation,  it  is 
generally  necessary  to  inspect  hardware 
that  is  being  used  to  determine,  among 
other  things,  if  it  matches  the  system 
docimientation  description  of  such 
hardware.  The  agency  has  concluded 
that  hardware  and  software  used  to 
generate  and  maintain  electronic 
records  and  signatures  are  "pertinent 


equipment"  within  the  meaning  of 
section  704  of  the  act  (21  U.S.C.  374). 

The  agency  does  not  expect  persons  to 
maintain  obsolete  and  supplanted 
computer  systems  for  the  sole  purpose 
of  enabling  FDA  inspection.  However, 
the  agency  does  expect  firms  to 
maintain  and  have  available  for 
insp>ection  documentation  relevant  to 
those  systems,  in  terms  of  compliance 
with  part  11.  for  as  long  as  the 
electronic  records  are  required  by  other 
relevant  regulations.  Persons  should 
also  be  mindful  of  the  need  to  keep 
appropriate  computer  systems  that  are 
capable  of  reading  electronic  records  for 
as  long  as  those  records  must  be 
retained.  In  some  Instances,  this  may 
mean  retention  of  otherwise  outdated 
and  supplanted  systems,  especially 
where  the  old  records  cannot  be 
converted  to  a  form  readable  by  the 
newer  systems.  In  most  cases,  however, 
FDA  believes  that  where  electronic 
records  are  accurately  and  completely 
transcribed  from  one  system  to  another, 
it  would  not  be  necessary  to  maintain 
older  systems. 

31.  One  comment  requested  that 
proposed  part  11  be  revised  to  give 
examples  of  electronic  records  subject  to 
FDA  inspection,  including 
pharmaceutical  and  medical  device 
production  records,  in  order  to  reduce 
the  need  for  questions. 

The  agency  does  not  beUeve  that  it  is 
necessary  to  include  examples  of 
records  it  might  inspect  because  the 
addition  of  such  examples  might  raise 
questions  about  the  agency's  intent  to 
inspect  other  records  that  were  not 
identified. 

32.  One  comment  said  that  the 
regtdation  should  state  that  certain 
security  related  information,  such  as 
private  keys  attendant  to  cryptographic 
implementation,  is  not  intended  to  be 
subject  to  inspection,  although 
procedures  related  to  keeping  such  keys 
confidential  can  be  subject  to 
inspection. 

The  agency  would  not  routinely  seek 
to  inspect  especially  sensitive 
information,  such  as  passwords  or 
private  keys,  attendant  to  security 
systems.  However,  the  agency  reserves 
the  right  to  conduct  such  inspections, 
consistent  with  statutory  limitations,  to 
enforce  the  provisions  of  the  act  and 
related  statutes.  It  may  be  necessary,  for 
example,  in  investigating  cases  of 
suspected  fraud,  to  access  and 
determine  passwords  and  private  keys. 
In  the  same  manner  as  the  agency  may 
obtain  specimens  of  handwritten 
signatures  ("exemplars").  Should  there 
be  any  reservations  about  such 
inspections,  persons  may,  of  course. 


change  their  passwords  and  private  keys 
after  FDA  Inspection. 

33.  One  comment  asked  how  persons 
were  expected  to  meet  the  proposed 
requirement,  under  §  11.1(e),  that 
computer  systems  be  readily  available 
for  Inspection  whm  such  systems 
include  geographically  dispersed  * 
networks.  Another  comment  said  FDA 
investigators  should  not  be  permitted  to 
access  Industry  computer  systems  as 
part  of  Inspections  because  Investigators 
woiUd  be  tmtrained  users. 

The  agency  intends  to  inspect  those 
parts  of  electronic  record  or  signature 
systems  that  have  a  bearing  on  the 
trustworthiness  and  reliability  of 
electronic  records  and  electronic 
signatures  under  part  11.  For 
geographically  dispersed  systems. 
Inspection  at  a  given  locatitm  would 
extend  to  operations,  procedures,  and 
controls  at  that  location,  along  with 
Interaction  of  that  local  system  with  the 
wider  network.  The  agency  would 
Inspect  other  locations  of  the  network  in 
a  separate  but  coordinated  manner, 
much  the  same  way  the  agency 
currently  conducts  inspections  of  firms 
that  have  multiple  fadUties  in  different 
parts  of  the  country  and  outside  of  the 
United  States. 

FDA  does  not  beUeve  it  is  reasonable 
to  rule  out  computer  system  access  as 
pait  of  an  inspection  of  electronic 
record  or  signature  systems. 
Historically.  FDA  investigators  observe 
the  actions  of  estabUshment  employees, 
and  (vrith  the  cooperation  of 
estabUshment  management)  sometimes 
request  that  those  employees  perform 
some  of  their  assigned  tasks  to 
determine  the  degree  of  compliance 
with  established  requirements. 
However,  there  may  be  times  when  FDA 
investigators  need  to  access  a  system 
directly.  The  agency  is  aware  that  such 
access  will  generally  reqtiire  the 
cooperation  of  and.  to  some  degree. 
Instruction  by  the  firms  being  inspected. 
As  new.  complex  technologies  emerge. 
FDA  will  need  to  develop  and 
Implement  new  inspectional  methods  in 
the  context  of  those  technologies. 

V.  Implementation  (§11.2) 

34.  Proposed  §  11.2(a)  stated  that  for 
"records  required  by  chapter  I  of  this 
titie  to  be  maintained,  but  not  submitted 
to  the  agency,  perscms  may  use 
electronic  records/signatiires  in  lieu  of 
paper  records/conventional  slgnattues, 
in  whole  or  in  part.  *   *  *." 

Two  comments  requested  clarification 
of  the  term  "conventional  signatures." 
One  comment  suggested  that  the  term 
"traditional  signatures"  be  used  instead. 
Another  suggested  rewording  in  order  to 


clarify  the  slash  in  the  phrase  "records/ 
slmatures." 

The  agency  advises  that  the  term 
"conventional  signature"  means 
handwritten  signature.  The  agency 
agrees  that  the  term  "traditional 
signature"  is  preferable,  and  has  revised 
§  11.2(a)  and  (b)  accordingly.  The 
agency  has  also  clarified  profKwed 
§  11.2(a)  by  replacing  the  slash  with  the 
word  "or." 

35.  One  comment  asked  if  the  term 
"perstHu"  in  proposed  8 11.2(b)  would 
include  devices  because  computer 
systems  frequently  apply  digital  time 
stamps  on  records  automatically, 
without  direct  human  intervention. 

The  agency  advises  that  the  term 
"persons"  excludes  devices.  The  agency 
does  not  consider  the  appUcation  of  a 
time  stamp  to  be  the  appUcation  of  a 
signature. 

36.  Proposed  $  11.2(bM2)  provides 
conditions  under  which  electronic 
records  or  signatures  could  be  submitted 
to  the  agency  in  Ueu  of  paper.  One 
condition  is  that  a  document,  or  part  of 
a  document,  must  be  identified  in  a 
pubUc  docket  as  being  the  type  of 
submission  the  agency  will  accept  in 
electronic  form.  Two  comments 
addressed  the  nature  of  the  submissions 
to  the  pubUc  docket.  One  comment 
asked  that  the  agency  provide  specifics, 
such  as  the  mechanism  for  updating  the 
docket  and  the  frequency  of  such 
updates.  One  comment  suggested 
making  the  docket  available  to  the 
pubUc  by  electronic  means.  Another 
comm«it  suggested  that  acceptance 
procedures  be  uniform  among  agency 
imlts  and  that  electronic  mall  be  used  to 
hold  consultations  with  the  agency.  One 
comment  encouraged  the  agency  units 
receiving  the  submissions  to  woik 
closely  with  regulated  Industry  to 
ensure  that  no  segment  of  industry  is 
xmdidy  burdened  and  that  agency 
guidance  is  widely  accepted. 

The  agency  intends  to  develop 
efficient  electronic  records  acceptance 
procediues  that  afford  receiving  units 
sufficient  flexlblUty  to  deal  witii 
submissions  aoccMdlng  to  their 
capabiUties.  Although  agencywlde 
unifomiity  is  a  laudable  objective,  to 
attain  such  flexlblUty  it  may  be 
necessary  to  accommodate  some 
differences  among  receiving  units.  The 
agency  considers  of  primary 
importance,  however,  that  all  part  11 
submissions  be  trustworthy,  reliable, 
and  in  keeping  with  FDA  regulatory 
activity.  The  agency  expects  to  woii; 
closely  with  Industry  to  help  ensure  that 
the  mechanics  and  logistics  of  accepting 
electronic  submissions  do  not  (>ose  any 
undue  burdens.  However,  the  agency 
expects  persons  to  consult  with  the 
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intended  receiving  units  on  the 
technical  aspects  of  the  submissioa, 
such  as  media,  method  of  transmission, 
file  format,  archiving  needs,  and 
technical  protocols.  Such  consultations 
will  ensure  that  submissions  are 
compatible  with  the  receiving  units' 
capabilities.  The  agency  has  revised 
proposed  §  11.2(b)(2)  to  clarify  this 
expectation. 

Regarding  the  pubUc  docket,  the 
agency  is  not  at  this  time  establishing  a 
fixed  schedule  for  updating  what  types 
of  dociunents  are  acceptable  for 
submission  because  the  agency  expects 
the  docket  to  change  and  grow  at  a  rate 
that  cannot  be  predicted.  The  agency 
may,  however.  estabUsh  a  schedule  for 
updating  the  docket  In  the  futiue.  The 
agency  agrees  that  making  the  docket 
available  electronically  is  advisable  and 
will  explore  this  option.  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  providing  further  infonnation  on  this 
docket. 

VI.  Definitioiu  (§11.3) 

37.  One  comment  questioned  the 
incorporation  in  proposed  §  11.3(a)  of 
definitions  under  section  201  of  the  act 
(21  U.S.C  321),  noting  that  other  FDA 
regulations  (such  as  21  CFR  parts  807 
and  820)  lack  such  incorporation,  and 
sujKested  that  it  be  deleted. 

Ine  agency  has  retained  the 
incorporation  by  reference  to  definitions 
under  section  201  of  the  act  because 
those  definitions  are  appUcable  to  part 
11. 

38.  One  comment  suggested  adding 
the  following  definition  for  the  term 
"digital  signatiue:"  "data  appended  to. 
or  a  cryptographic  transformation  of.  a 
data  unit  that  allows  a  recipient  of  the 
data  unit  to  prove  the  source  and 
integrity  of  the  data  unit  and  protect 
against  forgery,  e.g..  by  the  recipient." 

The  agency  agrees  that  the  term 
digital  signature  should  be  defined  and 
has  added  new  §  11.3(b)(5)  to  provide  a 
definition  for  digital  signattue  that  is 
consistent  with  the  Federal  Infonnation 
Processing  Standard  186,  issued  May 
19. 1995.  and  efiiective  December  1, 
1995.  by  the  U.S.  Department  of 
Commerce.  National  Institute  of 
Standards  and  Technology  (NIST). 
Generally,  a  digital  signatiue  is  "an 
electronic  signature  based  upon 
cryptographic  methods  of  originator 
authentication,  ciHnputed  by  using  a  set 
of  rules  and  a  set  of  parameters  such 
that  the  identity  of  the  signer  and  the 
integrity  of  the  data  can  be  verified." 
FDA  advises  thdt  the  set  of  rules  and 

I  is  eetabUshed  in  each  digital 
I  standard. 

39.  Several  comments  suggested 
various  modifications  of  the  proposed 


definition  of  biometric/behavioral  links, 
and  suggested  revisions  that  would 
exclude  typing  a  password  or 
identification  code  which,  the 
comments  noted,  is  a  repeatable  action. 
The  comments  suggested  that  actions  be 
unique  and  measurable  to  meet  the 
intent  bf  a  biomethc  method. 

The  agency  agrees  that  the  proposed 
definition  of  biometric/behavioral  links 
should  be  revised  to  clarify  the  agency's 
intent  that  repetitive  actions  alone,  such 
as  typing  an  identification  code  and 
password,  are  not  considered  to  be 
biometric  in  nature.  Because  comments 
also  indicated  that  it  would  be 
preferable  to  simphfy  the  term,  the 
agency  is  changing  the  term  "biometric/ 
behavioral  Unk"  to  "biometrics." 
Accordingly.  §  11.3(b)(3)  defines  the 
term  "biometrics"  to  mean  "a  method  of 
verifying  an  individual's  identity  based 
on  measurement  of  the  individual's 
physical  feature(s)  or  repeatable 
action(s)  where  those  features  and/or 
actions  are  both  unique  to  that 
individual  and  measurable." 

40.  One  comment  said  that  the  agency 
should  identify  what  biometric  methods 
are  acceptable  to  verify  a  (>erson's 
identity  and  what  vahdation  acceptance 
criteria  the  agency  has  used  to 
determine  that  biometric  technologies 
are  superior  to  other  methods,  such  as 
use  of  identification  codes  and 
passwords. 

The  agency  believes  that  there  is  a 
wide  variety  of  acceptable  technologies, 
regardless  of  whether  they  are  based  on 
biometrics,  and  regardless  of  the 
particvdar  type  of  biometric  mechanism 
that  may  be  used.  Under  part  11, 
electronic  signatures  that  employ  at 
least  two  distinct  identification 
components  such  as  identification  codes 
and  passwords,  and  electronic 
signatures  based  on  biometrics  are 
equally  acceptable  substitutes  for 
traditional  handwritten  signatures. 
Furthermore,  all  electronic  record 
systems  are  subject  to  the  same 
requirements  of  subpart  B  of  part  11 
regardless  of  the  electronic  signatiire 
technology  being  used.  These  provisions 
include  requirements  for  vahdation. 

Regarding  the  comment's  suggestion 
that  FDA  apply  quantitative  acceptance 
criteria,  the  agency  is  not  seeking  to  set 
specific  numerical  standards  or 
statistical  performance  criteria  in 
determining  the  threshold  of 
acceptabiUty  for  any  type  of  technology. 
If  such  standards  were  to  be  set  fm* 
biometrics-based  electronic  signatures, 
similar  numerical  performance  and 
reliability  requirements  would  have  to 
be  applied  to  other  technologies  as  well. 
The  agency  advises,  however,  that  the 
di&erences  between  system  controls  for 


biometrics-based  electronic  signatures 
and  other  electronic  signatiues  are  a 
result  of  the  premise  that  biometrics- 
based  electronic  signatiires,  by  their 
nature,  are  less  prone  to  be 
compromised  than  other  methods  such 
as  identification  codes  and  passwords. 
Should  it  become  evident  that 
additional  controls  are  warranted  for 
biometrics-based  electronic  signatiues, 
the  agency  will  propose  to  revise  part  11 
accordingly. 

41.  Proposed  §  11.3(b)(4)  defined  a 
closed  system  as  an  environment  in 
which  there  is  communication  among 
midtiple  persons,  and  where  system 
access  is  restricted  to  people  who  are 
p>art  of  the  organization  that  operates  the 
system. 

Many  comments  requested 
clarification  of  the  term  "organization" 
and  stated  that  the  rule  should  account 
for  persons  who,  though  not  strictly 
employees  of  the  operating  organization, 
are  nonetheless  obligated  to  it  in  some 
manner,  or  who  would  otherwise  be 
granted  system  access  by  the  operating 
organization.  As  examples  of  such 
persons,  the  comments  cited  outside 
contractore,  suppUers.  temporary 
employees,  and  consultants.  The 
comments  suggested  a  variety  of 
alternative  wording,  including  a  change 
of  emphasis  from  organizational 
memberahip  to  organizational  control 
over  system  access.  One  comment 
requested  clarification  of  whether  the 
rule  intends  to  address  specific 
disciplines  within  a  company. 

Based  on  the  conunents,  the  agency 
has  revised  the  proposed  definition  of 
closed  system  to  state  "an  environment 
in  which  system  access  is  controlled  by 
persons  who  are  responsible  for  the 
content  of  electronic  records  that  are  on 
the  system."  The  agency  agrees  that  the 
most  important  factor  in  classifying  a 
system  as  closed  or  open  is  whether  the 
persons  responsible  for  the  content  of 
the  electronic  records  control  access  to 
the  system  containing  those  records.  A 
system  is  closed  if  access  is  controlled 
by  persons  responsible  for  the  content  of 
the  records.  If  those  persons  do  not 
control  such  access,  then  the  system  is 
open  because  the  records  may  be  read, 
modified,  or  compromised  by  others  to 
the  possible  detriment  of  the  persons 
responsible  for  record  content.  Hence, 
those  responsible  for  the  records  would 
need  to  take  appropriate  additional 
measures  in  an  open  system  to  protect 
those  records  hom  being  read,  modified, 
destroyed,  or  otherwise  compromised 
by  unauthorized  and  potentially 
unknown  parties.  The  agency  does  not 
lieheve  it  is  necessary  to  codify  the  basis 
or  criteria  fw  authorizing  system  access, 
such  as  existence  of  a  fiduciary 


responsibihty  or  contractual 
relationship.  By  being  silent  on  such 
criteria,  the  rule  affords  maximum 
flexibiUty  to  organizations  by  permitting 
them  to  determine  those  criteria  for 
themselves. 

42.  Concerning  the  proposed 
definition  of  closed  system,  one 
comment  suggested  adding  the  words 
"or  devices"  alter  "persons"  because 
communications  may  involve 
nonhuman  entities. 

The  agency  does  not  beheve  it  is 
necessary  to  adopt  the  suggested 
revision  because  the  primary  intent  of 
the  regulation  is  to  address 
conununication  among  humans,  not 
devices. 

43.  One  conunent  suggested  defining 
a  closed  system  in  terms  of  functional 
characteristics  that  include  physical 
access  control,  having  professionally 
written  and  approved  procedures  with 
employees  and  supervisors  trained  to 
follow  them,  conducting  investigations 
when  abnormalities  may  have  occurred, 
and  being  under  legal  obligation  to  the 
organization  responsible  for  operating 
the  system. 

The  agency  agrees  that  the  functional 
characteristics  cited  by  the  comment  are 
appropriate  for  a  closed  system,  but  has 
decided  that  it  is  unnecessary  to  include 
them  in  the  definition.  The  functional 
characteristics  themselves,  however, 
such  as  physical  access  controls,  are 
expressed  as  requirements  elsewhere  in 
part  11. 

44.  Two  comments  said  that  the 
agency  should  regard  as  closed  a  system 
in  which  dial-in  access  via  pubhc  phone 
lines  is  permitted,  but  where  access  is 
authorized  by.  and  vmder  the  control  of, 
the  organization  that  operates  the 
system. 

The  agency  advises  that  dial-in  access 
over  pubhc  phone  lines  could  be 
considered  part  of  a  closed  system 
where  access  to  the  systnn  that  holds 
the  electronic  records  is  imder  the 
control  of  the  persons  responsible  fw 
the  content  of  those  records.  The  agency 
cautions,  however,  that,  where  an 
organization's  electronic  records  are 
stored  on  systems  operated  by  third 
parties,  sudi  as  commercial  online 
services,  access  would  be  imder  control 
of  the  third  parties  and  the  agency 
would  regard  such  a  syst«n  as  being 
open.  The  agency  also  cautions  that,  by 
permitting  access  to  its  systems  by 
public  phone  lines,  organizations  lose 
the  added  sectuity  that  results  from 
restricting  physical  access  to  computer 
terminal  and  other  input  devices.  In 
such  cases,  the  agency  beheves  firms 
would  be  prudent  to  implement 
additional  seciuity  measures  above  and 
beyond  those  controls  that  the 


organization  would  use  if  the  access 
device  was  within  its  facihty  and 
commensurate  with  the  potential 
consequences  of  such  imauthorized 
access.  Such  additional  controls  might 
include,  for  example,  use  of  input 
device  checks,  caller  identification 
checks  (phone  caller  identification),  call 
backs,  and  security  cards. 

45.  Proposed  §  11.3(b)(5)  defined 
electronic  record  as  a  dociunent  or 
writing  comprised  of  any  combination 
of  text,  graphic  representation,  data, 
audio  information,  or  video  information, 
that  is  created,  modified,  maintained,  or 
transmitted  in  digital  form  by  a 
computer  or  related  system.  Many 
comments  suggested  revising  the 
proposed  definition  to  reflect  more 
accurately  the  nature  of  electronic 
records  and  how  they  differ  from  paper 
records.  Some  comments  suggested 
distinguishing  between  machine 
readable  records  and  paper  records 
created  by  machine.  Some  comments 
noted  that  the  term  "document  or 
writing"  is  inappropriate  for  electronic 
records  because  electronic  records  could 
be  any  ccnnbination  of  pieces  of 
information  assembled  (sometimes  on  a 
transient  basis)  from  many 
noncontiguous  places,  and  because  the 
term  does  not  acciuately  describe  such 
electronic  infonnation  as  raw  data  or 
voice  mail.  Two  comments  suggested 
that  the  agency  adopt  definitions  of 
electronic  record  that  were  estabUshed. 
respectively,  by  the  United  Nations 
Commission  on  International  Trade  Law 
(UNOTRAL)  Working  Group  on 
Electronic  I^ta  Inten^xange,  and  the 
American  National  Standards  Institute/ 
Institute  of  Electrical  and  Electronic 
Engineers  Software  Engineering  (ANSI/ 
IEEE)  Standard  (729-1983). 

The  agency  agrees  with  the  suggested 
revisions  and  has  revised  the  definition 
of  "electronic  record"  to  emphasize  this 
unique  nature  and  to  clarify  that  the 
agency  does  not  regard  a  paper  record 
to  be  an  electronic  record  simply 
because  it  was  created  by  a  computer 
system.  The  agency  has  removed 
"document  or  writing"  bam  this 
definition  and  elsewhere  in  part  11  for 
the  sake  of  clarity.  simpUdty.  and 
consistency. 

However,  the  agency  beheves  it  is 
preferable  to  adapt  or  modify  the  winds 
"document"  and  "writing"  to  electronic 
technologies  rather  than  discard  them 
entirely  from  the  lexicon  of  ctHuputer 
technology.  The  agency  is  aware  that  the 
terms  "dociunent"  and  "electronic 
document"  are  used  in  contexts  that 
clearly  do  not  intend  to  describe  paper, 
llierefore,  the  agency  considera  the 
terms  "electronic  record"  and 
"electronic  document"  to  be  generally 


synonymous  and  may  use  the  terms 
"writing,"  "electronic  document,"  or 
"dociunent"  in  other  pubhcations  to 
describe  records  in  electronic  form.  The 
agency  beheves  that  such  usage  is  a 
prudent  conservation  of  language  and  is 
consistent  with  the  use  of  other  terms 
and  expressions  that  have  roots  in  older 
technologies,  but  have  nonetheless  been 
adapted  to  newer  technologies.  Such 
terms  include  telephone  "dialing," 
internal  combustion  engine  "horse 
power,"  electric  hght  luminance 
e}q>ressed  as  "foot  candles,"  and  (more 
relevant  to  computer  technology) 
execution  of  a  "carriage  return." 

Accordingly,  the  agency  has  revised 
the  definition  of  electronic  record  to 
mean  "any  combination  of  text, 
graphics,  data,  audio,  pictorial,  or  other 
information  representation  in  digital 
form  that  is  created,  modified, 
maintained,  archived,  retrieved,  or 
distributed  by  a  computer  system." 

46.  Proposed  §  11.3(b)(6)  defined  an 
electronic  signature  as  the  entry  in  the 
form  of  a  m^netic  impulse  or  other 
form  of  computer  data  compilation  of 
any  symbol  or  series  of  symbols, 
executed,  adopted  or  authorized  by  a 
person  to  be  the  legally  binding 
equivalent  of  the  person's  handwritten 
signature.  One  comment  supported  the 
definition  as  proposed,  noting  its 
consistency  with  dictionary  definitions 
[Random  House  Dictionary  of  the 
English  Language,  Unabridged  Ed.  1983, 
and  American  Heritage  Dictionary, 
1982).  Several  other  comments, 
however,  suggested  revisions.  One 
comment  suggested  replacing 
"electronic  sigdature"  with  "computer 
based  signature."  "authentication,"  or 
"computOT  based  authentication" 
because  "electrtmic  signature"  is 
imprecise  and  lacks  clear  and 
recognized  meaning  in  the  infonnation 
security  and  legal  professions.  The 
comment  suggested  a  definition  closer 
to  the  UNOTRAL  draft  definition: 

(1)  la]  method  used  to  identify  the 
originator  of  the  data  message  and  to  indicats 
the  originatar't  approval  of  the  information 
contained  thneia;  and  (2)  that  method  is  as 
reliable  as  was  appropriate  fev  the  purpose 
for  which  the  data  message  was  gensrated  or 
communicated,  in  the  li^t  of  all 
circumstances,  including  any  agreement 
between  the  originatcH'  and  the  addressee  of 
the  data  message. 

One  onnment  suggested  replacing 
"electronic  signature"  with  "electrcmic 
identification"  or  "electronic 
authorization"  because  the  terms 
include  many  types  of  technologies  that 
are  not  easily  distinguishable  and 
because  the  preamble  to  the  proposed 
rule  gave  a  rationale  for  using 
"electronic  signature"  that  was  too 
"esoteric  for  practical  consideration." 
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The  agency  disagrees  that  "electronic 
signature"  as  proposed  should  be 
replaced  with  other  terms  and 
definitions.  As  noted  in  the  preamble  to 
the  proposed  rule,  the  agency  beUeves 
that  it  is  vital  to  retain  the  word 
"signatiue"  to  maintain  the  equivalence 
and  significance  of  various  electronic 
technologies  with  the  traditional 
handwritten  signature.  By  not  using  the 
word  "signature,"  people  may  treat  the 
electronic  alternatives  as  less  important, 
less  binding,  and  less  in  need  of 
controls  to  prevent  falsification.  The 
agency  also  beheves  that  use  of  the 
word  signatiue  provides  a  logical  bridge 
between  paper  and  electronic 
technologies  that  facilitates  the  general 
transition  from  paper  to  electronic 
environments.  The  term  helps  people 
comply  with  current  FDA  regulations 
that  sp<?ciScally  call  for  signatures.  Nor 
does  the  agency  agree  that  this 
reasoning  is  beyond  the  reach  of 
practical  consideration. 

The  agency  declines  to  accept  the 
suggested  UNOTRAL  definition 
because  it  is  too  narrow  in  context  in 
that  there  is  not  always  a  specified 
message  addressee  for  electronic  records 
required  by  FDA  regulations  (e.g..  a 
batch  production  record  does  not  have 
a  specific    addressee"). 

47.  Concerning  the  proposed 
definition  of  "electronic  signatiue," 
other  comments  suggested  deletion  of 
the  term  "magnetic  impulse"  to  render 
the  term  media  neutral  and  thus  allow 
for  such  alternatives  as  an  optical  disk. 
Comments  also  suggested  that  the  term 
"entry"  was  unclear  and  reconunended 
its  deletion.  Two  comments  suggested 
revisions  that  would  classify  symbols  as 
an  electronic  signatiue  only  when  they 
are  committed  to  permanent  storage 
because  not  every  computer  entry  is  a 
signature  and  processing  to  permanent 
storage  must  ocoir  to  indicate 
completion  of  processing. 

The  agency  advises  that  the  proposal 
did  not  limit  electronic  signature 
recordings  to  "magnetic  impulse" 
because  the  proposed  definition  added, 
"or  other  form  of  computer  data  *   •   ■." 
However,  in  keeping  with  the  agency's 
intent  to  accept  a  broad  range  of 
technologies,  the  terms  "magnetic 
impulse"  and  "entry"  have  been 
removed  irova  the  proposed  definition. 
The  agency  beheves  that  recording  of 
computer  data  to  "permanent"  storage  is 
not  a  necessary  or  warranted  qualifier 
because  it  is  not  relevant  to  the  concept 
of  equivalence  to  a  handwrittrai 
signature.  In  addition,  use  of  the 
quahfier  regarding  permanent  storage 
could  impede  detection  of  falsified 
records  if,  for  example,  the  signed 
falsified  record  was  deleted  after  a 


predetermined  period  (thus,  technically 
not  recorded  to  "permanent"  storage). 
An  individual  could  disavow  a 
signatiue  because  the  record  had  ceased 
to  exist. 

For  consistency  with  the  proposed 
definition  of  handwritten  signature,  and 
to  clarify  that  electronic  signatures  are 
those  of  individual  human  beings,  and 
not  those  of  organizations  (as  included 
in  the  act's  definition  of  "person"),  FDA 
is  changing  "person"  to  "individual"  in 
the  final  rule. 

Accordingly.  §  11.3(b)(7)  defines 
electronic  signature  as  a  computer  data 
compilation  of  any  symbol  or  series  of 
symbols  executed,  adopted,  or 
authorized  by  an  individual  to  be  the 
legally  binding  equivalent  of  the 
individual's  handwritten  signature. 

48.  Proposed  §  11.3(b)(7) 
(redesignated  §  11.3(b)(8)  in  the  final 
rule)  defined  "handwritten  signature" 
as  the  name  of  an  individual, 
handwritten  in  script  by  that  individual, 
executed  or  adopted  with  the  present 
intention  to  authenticate  a  writing  in  a 
permanent  form.  The  act  of  signing  with 
a  writing  or  marking  instnunent  such  as 
a  pen  or  stylus  is  preserved.  The 
proposed  definition  also  stated  that  the 
scripted  name,  while  conventionally 
applied  to  paper,  may  also  be  appUed  to 
other  devices  which  capture  the  written 
name. 

Many  comments  addressed  this 
proposed  definition.  Two  comments 
suggested  that  it  be  deleted  on  the 
grounds  it  is  redimdant  and  that,  when 
handwritten  signatures  are  recorded 
electronically,  the  result  fits  the 
definition  of  electronic  signature. 

The  agency  disagrees  that  the 
definition  of  handwritten  signature 
should  be  deleted.  In  stating  the  criteria 
under  which  electronic  signatiues  may 
be  used  in  place  of  traditional 
handwritten  signatiues,  the  agency 
beUeves  it  is  necessary  to  define 
handwritten  signature.  In  addition,  the 
agency  beheves  that  it  is  necessary  to 
distinguish  handwritten  signatures  from 
electronic  signatiues  because,  with 
handwritten  signatiuvs,  the  traditional 
act  of  signing  one's  name  is  preserved. 
Although  the  handwritten  signature 
recorded  electronically  and  electronic 
signatures,  as  defined  in  part  1 1 ,  may 
both  ultimately  result  in  magnetic 
impulses  or  other  forms  of 
computerized  symbol  representations, 
the  means  of  achieving  those  recordings 
and,  more  importantly,  the  controls 
needed  to  ensure  their  rehabihty  and 
trustworthiness  are  quite  different.  In 
addition,  the  agency  believes  that  a 
definition  for  handwritten  signature  is 
warranted  to  accommodate  persons  who 
wish  to  implement  record  systems  that 


are  combinations  of  paper  and 
electronic  technologies. 

49.  Several  comments  suggested 
replacing  the  reference  to  "scripted 
name"  in  the  proposed  definition  of 
handwritten  signature  with  "legal 
mark"  so  as  to  accommodate 
individuals  who  are  physically  imable 
to  write  their  names  in  script.  The 
comments  asserted  that  the  term  "legal 
mark"  would  bring  the  definition  to 
closer  agreement  with  generally 
recognized  legal  interpretations  of 
signature. 

The  agency  agrees  and  has  added  the 
term  "legal  mark"  to  the  definition  of 
handwritten  signature. 

50.  One  comment  recommended  that 
the  regulation  state  that,  when  the 
handwritten  signatiue  is  not  the  result 
of  the  act  of  signing  with  a  writing  or 
marking  instnunent,  but  is  applied  to 
another  device  that  captures  the  written 
name,  a  system  should  verify  that  the 
owner  of  the  signatiue  has  authorized 
the  use  of  the  handwritten  signatiue. 

The  agency  declines  to  accept  this 
comment  because,  if  the  act  of  signing 
or  marking  is  not  preserved,  the  type  of 
signature  would  not  be  considered  a 
handwritten  signature.  The  comment 
appears  to  be  referring  to  instances  in 
which  one  person  authorizes  someone 
else  to  use  his  or  her  stamp  or  device. 
The  agency  views  this  as  inappropriate 
when  the  signed  record  does  not  clearly 
show  that  the  stamp  owner  did  not 
actually  execute  the  signature.  As 
discussed  elsewhere  in  this  preamble, 
the  agency  beheves  that  where  one 
person  authorizes  another  to  sign  a 
document  on  his  or  her  behalf,  the 
second  person  must  sign  his  or  her  own 
name  (not  the  name  of  the  first  person) 
along  with  some  notation  that,  in  doing 
so,  he  or  she  is  acting  in  the  capacity, 
or  on  behalf,  of  the  first  person. 

51.  One  conunent  suggested  that 
where  handwritten  signatures  are 
captured  by  devices,  there  should  be  a 
register  of  manually  written  signatures 
to  enable  comparison  for  authenticity 
and  the  register  also  include  the  typed 
names  of  individuals. 

The  agency  agrees  that  the  practice  of 
establishing  a  signature  register  has 
merit,  but  does  not  beheve  that  it  is 
necessary,  in  hght  of  other  part  11 
controls.  As  noted  elsewhere  in  this 
preamble  (in  the  discussion  of  proposed 
§  11.50).  the  agency  agrees  that  human 
readable  displays  of  electronic  records 
must  display  the  name  of  the  signer. 

52.  Several  comments  suggested 
various  editorial  changes  to  the 
proposed  definition  of  handwritten 
signature  including:  (1)  rJmnging  the 
word  "also"  in  the  last  sentence  to 
"alternatively."  (2)  clarifying  the 


diffisTence  between  the  words 
"individual"  and  "person."  (3)  deleting 
the  words  "in  a  permanent  form."  and 
(4)  changing  "preserved"  to 
"permitted."  One  comment  asserted  that 
the  last  sentence  of  the  proposed 
definition  was  unnecessary. 

The  agency  has  revised  the  definition 
of  handwritten  signature  to  clarify  its 
intent  and  to  keep  the  regulation  as 
flexible  as  possible.  The  agency  beheves 
that  the  last  sentence  of  the  proposed 
definition  is  needed  to  address  devices 
that  capture  handwritten  signatures. 
The  agency  is  not  adopting  the 
suggestion  that  the  word  "preserved"  be 
changed  to  "permitted"  because 
"preserved"  more  accurately  states  the 
agency's  intent  and  is  a  quahfier  to  help 
distinguish  handwritten  signatures  from 
others.  The  agency  advises  that  the 
word  "individual"  is  used,  rather  than 
"person,"  because  the  act's  definition  of 
person  extends  Iwyond  individual 
human  beings  to  companies  and 
partnerships.  The  agency  has  retained 
the  term  "permanent"  to  discourage  the 
use  of  pencils,  but  recognizes  that 
"permanent"  does  not  mean  eternal. 

53.  One  comment  asked  whether  a 
signature  that  is  first  handwritten  and 
then  captured  electronically  (e.g..  by 
scanning)  is  an  electronic  signature  or  a 
handiwritten  signature,  and  asked  how  a 
handwritten  signature  captured 
electronically  (e.g.,  by  using  a  sfylus- 
sensing  pad  device)  that  is  affixed  to  a 
paper  copy  of  an  electronic  record 
would  be  classified. 

FDA  advises  that  when  the  act  of 
signing  with  a  stylus,  for  example,  is 
preserved,  even  when  apphed  to  an 
electronic  device,  the  result  is  a 
handwritten  signature.  The  subsequent 
printout  of  the  signature  on  paper 
would  not  change  the  classification  of 
the  original  method  used  to  execute  the 
signature. 

54.  One  comment  asserted  that  a 
handwritten  signature  recorded 
electronically  should  be  considered  to 
be  an  electronic  signature,  based  on  the 
medium  used  to  captiue  the  signature. 
The  comment  argued  that  the  word 
signature  should  be  limited  to  paper 
technology. 

The  agency  disagrees  and  believes  it 
is  important  to  classify  a  signature  as 
handwritten  based  upon  the  preserved 
action  of  signing  with  a  stylus  or  other 
writing  instrument. 

55.  One  comment  asked  if  the 
definition  of  handwritten  signature 
encompasses  handwritten  initials. 

The  agency  advises  that,  as  revised, 
the  definition  of  handwritten  signature 
includes  handwritten  initials  if  the 
initials  constitute  the  legal  mark 
executed  or  adopted  with  the  present 


intention  to  authenticate  a  writing  in  a 
permanent  form,  and  where  the  method 
of  recording  such  initials  involves  the 
act  of  writing  with  a  pen  or  stylus. 

56.  Propowd  §  1 1 .3(b)(8) 
(redesignated  as  §  11.3(b)(9)  in  the  final 
rule)  defined  an  open  system  as  an 
enviroiunent  in  which  there  is 
electronic  commiuiication  among 
multiple  persons,  where  system  access 
extends  to  people  who  are  not  part  of 
the  organization  that  operates  Uie 
system. 

Several  comments  suggested  that,  for 
simphcity.  the  agency  define  "open 
system"  as  any  system  that  does  not 
meet  the  definition  of  a  closed  system. 
One  conunent  suggested  that  the 
definition  be  deleted  on  the  grounds  it 
is  redundant,  and  that  it  is  the 
responsibihty  of  individual  firms  to  take 
appropriate  steps  to  ensure  the  validity 
and  seciuity  of  apphcations  and 
informaticm.  regardless  of  whether 
systems  are  open  or  closed.  Other 
comments  suggested  definitions  of 
"open  system"  that  were  opposite  to 
what  they  suggested  for  a  closed  system. 

The  agMicynas  revised  the  definition 
of  open  system  to  mean  "an 
environment  in  which  system  access  is 
not  controlled  by  persons  who  are 
responsible  for  the  content  of  electronic 
records  that  are  on  the  system."  The 
agency  beheves  that,  for  clarity,  the 
definition  should  stand  on  its  own 
rather  than  as  any  system  that  is  not 
closed.  The  agency  rejects  the 
suggestion  that  the  term  need  not  be 
defined  at  all  because  FDA  beheves  that 
controls  for  open  systems  merit  distinct 
provisions  in  part  11  and  defining  the 
term  is  basic  to  understanding  which 
requirements  apply  to  a  given  system. 
The  agency  agrees  that  companies  have 
the  responsibihty  to  take  steps  to  ensure 
the  vahdity  and  security  of  their 
applications  and  information.  However. 
FT)A  finds  it  necessary  to  establish  part 
11  as  minimal  requirements  to  help 
ensure  that  those  steps  are,  in  fact, 
acceptable. 

Vn.  Electronic  Records — Contit^  fior 
Closed  Systenu  (§11.10) 

The  introductory  paragraph  of 
proposed  §  11.10  states  that: 

Closed  systems  used  to  create,  modify, 
maintain,  or  transmit  electronic  records  shall 
employ  procedures  and  controls  designed  to 
ensure  the  authenticity,  integrity,  and 
confidentiality  of  electronic  records,  and  to 
ensure  that  the  signer  cannot  readily 
repudiate  the  signed  record  as  not 
genuine.  •  •  * 

The  rest  of  the  section  hsts  specific 
procediues  and  controls. 

57.  One  comment  expressed  full 
support  for  the  hst  of  proposed  controls, 
calling  them  generally  appropriate  and 


stated  that  the  agency  is  correctly 
accommodating  the  fluid  nature  of 
various  electronic  record  and  electronic 
signature  technologies.  Another 
comment,  however,  suggested  that 
controls  should  not  be  implemented  at 
the  time  electronic  records  are  first 
created,  but  rather  only  after  a 
document  is  accepted  by  a  company. 

The  agency  disagrees  with  th^ 
suggestion.  To  ignore  such  controls  at  a 
stage  before  official  acceptauce  risks 
compromising  the  record.  For  example, 
if  "preacceptance"  records  are  signed  by 
technical  personnel,  it  is  vital  to  ensure 
the  integrity  of  their  electronic 
signatures  to  prevent  record  alteration. 
The  need  for  such  integrity  is  no  less 
important  at  {>reacceptance  stages  than 
at  Later  stages  when  managers  officially 
accept  the  records.  The  j>ossibihty  exists 
that  some  might  seek  to  disavow,  or 
avoid  FDA  examination  of.  pertinent 
records  by  declaring  they  had  not  been 
formally  "accepted."  In  addition.  FDA 
routinely  can  and  does  inspect  evolving 
paper  dociunents  (e.g..  standard 
operating  procedures  and  vahdation 
protocols)  even  though  they  have  yet  to 
receive  a  firm's  final  acceptance. 

58.  One  conunent  said  proposed 
§  11.10  contained  insufficient 
requirements  for  firms  to  conduct 
periodic  inspection  and  monitoring  of 
their  own  systems  and  procedures  to 
ensure  comphance  with  the  regulations. 
The  comment  also  called  for  a  clear 
identification  of  the  personnel  in  a  firm 
who  would  be  responsible  for  system 
implementation,  operation,  change 
control,  and  monitoring. 

The  agency  does  not  beUeve  it  is 
necessary  at  this  time  to  codify  a  self- 
auditing  requirement,  as  suggested  by 
the  comment.  Rather,  the  agency 
intends  to  afford  organizations 
flexibihty  in  estabhshing  their  own 
internal  mechanisms  to  ensure 
compliance  with  part  11.  Self-audits, 
however,  may  be  considered  as  a 
general  control,  within  the  context  of 
the  introductory  paragraph  of  §  11.10. 
The  agency  encourages  firms  to  conduct 
such  audits  periodic^y  as  part  of  an 
overall  approach  to  ensure  comphance 
with  FDA  regulations  generally. 
Likewise,  the  agency  does  not  beheve  it 
is  necessary  or  practical  to  codify  which 
individuals  in  an  organization  should  be 
responsible  for  comphance  with  various 
provisions  of  part  11.  However,  lUtimate 
responsibihty  for  part  11  wUl  generally 
rest  with  persons  responsible  for 
electronic  record  content,  just  as 
responsibihty  for  comphance  with 
paper  record  requirements  generally  hes 
with  those  responsible  for  the  record's 
content. 
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59.  Several  comments  interpreted 
proposed  §  11.10  as  applying  all 
procedures  and  controls  to  closed 
systems  and  suggested  revising  it  to 
permit  firms  to  apply  only  those 
procedures  and  controls  they  deem 
necessary  for  their  own  operations, 
because  some  requirements  are 
excessive  in  some  cases. 

The  agency  advises  that,  where  a 
given  procedure  or  control  is  not 
intended  to  apply  in  all  cases,  the 
language  of  the  ride  so  indicates. 
Specifically,  use  of  operational  checks 
(§  11.10(f))  and  device  checks 
(§  11.10(h))  is  not  required  in  all  cases. 
The  remaining  requirements  do  apply  in 
all  cases  and  are,  in  the  agency's 
opinion,  the  minimum  needed  to  ensure 
the  trustworthiness  and  reUabihty  of 
electronic  record  systems.  In  addition, 
certain  controls  that  finns  deem 
adequate  for  their  routine  internal 
operations  might  nonetheless  leave 
records  vulnerable  to  manipulation  and, 
thus,  may  he  incompatible  with  FDA's 
responsibihty  to  protect  pubUc  health. 
The  suggested  revision  would 
effectively  permit  firms  to  implement 
various  controls  selectively  and  possibly 
shield  records  from  FDA,  employ 
imquahfied  personnel,  or  permit 
employees  to  evade  responsibihty  for 
fraudulent  use  of  their  electronic 
si  matures. 

The  agency  beUeves  that  the  controls 
in  $  11.10  are  vital,  and  notes  that 
almost  all  of  them  were  suggested  by 
comments  on  the  ANPRM.  The  agency 
beUeves  the  wording  of  the  regulation 
nonetheless  permits  firms  maximum 
flexibihty  in  how  to  meet  those 
requirements. 

60.  Two  comments  suggested  that  the 
word  "confidentiahty"  in  the 
introductory  paragraph  of  proposed 
S  11.10  be  deleted  because  it  is 
unnecessary  and  inappropriate.  The 
comments  stated  that  firms  should 
determine  if  certain  records  need  to  be 
confidential,  and  that  as  long  as  records 
coidd  not  be  altered  or  deleted  without 
appropriate  authority,  it  would  not 
matter  whether  they  could  read  the 
records. 

The  agency  agrees  that  not  all  records 
required  by  FDA  need  to  be  kept 
confidential  within  a  closed  system  and 
has  revised  the  reference  in  the 
introductory  paragraph  of  §  11.10  to 
state  "*  *  •  and,  when  appropriate,  the 
confidentiahty  of  electronic  records." 
The  agency  beUeves,  however  that  the 
need  for  retaining  the  confidentiahty  of 
certain  records  is  not  diminished 
becatise  vieMwrs  cannot  change  them.  It 
may  be  prudent  for  {>ersons  to  carefully 
assess  the  need  for  record 
confidentiality.  (See.  e.g..  21  CFR 


1002.42.  Confidentiahty  of  records 
furnished  by  dealers  and  distributors, 
with  respect  to  certain  radiological 
health  products.)  In  addition,  FDA's 
obhgation  to  retain  the  confidentiality  of 
information  it  receives  in  some 
submissions  hinges  on  the  degree  to 
which  the  submitter  maintains 
confidentiahty,  even  within  its  own 
organization.  (See.  e.g.,  21  CFR  720.8(b) 
with  respect  to  cosmetic  ingredient 
information  in  voluntary  filings  of 
cosmetic  product  ingredient  and 
cosmetic  raw  material  composition 
statements.) 

61.  One  comment  asked  if  the 
procedures  and  controls  required  by 
proposed  §  11.10  were  to  be  built  into 
software  or  if  they  coidd  exist  in  written 
form. 

The  agency  expects  that,  by  their 
nattue,  some  procedures  and  controls, 
such  as  use  of  time-stamped  audit  trails 
and  operational  checks,  will  be  built 
into  hfirdware  and  software.  Others, 
such  as  validation  and  determination  of 
personnel  quaUfications,  may  be 
implemented  in  any  appropriate  maiuier 
regardless  of  whether  the  mechanisms 
are  driven  by,  or  are  external  to, 
software  or  hardware.  To  clarify  this 
intent,  the  agency  has  revised  the 
introductory  paragraph  of  proposed 
§  11.10  to  read,  in  part,  "Persons  who 
use  closed  systems  to  create,  modify 

*  *  *."  Likewise,  for  clarity  and 
consistency,  the  agency  is  introducing 
the  same  phrase,  "persons  who  use 

•  •   '"in  §§11.30  and  11.300. 

62.  One  conunent  contended  that  the 
distinction  between  open  and  closed 
systems  should  not  be  predominant 
because  a  $100,000  transaction  in  a 
closed  system  should  not  have  fewer 
controls  than  a  $1  transaction  in  an 
open  system. 

The  agency  beheves  that,  within  part 
11,  firms  have  the  flexibihty  they  need 
to  adjust  the  extent  and  stringency  of 
controls  based  on  any  factors  they 
choose,  including  the  economic  value  of 
the  transaction.  The  agency  does  not 
believe  it  is  necessary  to  modify  part  11 
at  this  time  so  as  to  add  economic 
criteria. 

63.  One  conunent  suggested  that  the 
reference  to  repudiation  in  the 
introductory  paragraph  of  §  11.10 
should  be  deleted  because  repudiation 
can  occur  at  any  time  in  legal 
proceedings.  Another  comment,  noting 
that  the  proposed  rule  appeared  to 
address  only  nonrepudiation  of  a  signer, 
said  the  rule  should  address 
nonrepudiation  of  record  "genuineness" 
or  extend  to  nonrepudiation  of 
submission,  deUvery.  and  receipt.  The 
comment  stated  that  some  firms  provide 
nonrepudiation  services  that  can 


prevent  someone  bova  successfully 
claiming  that  a  record  has  been  altered. 

In  response  to  the  first  conunent,  the 
agency  does  not  agree  that  the  reference 
to  repudiation  should  be  deleted 
because  reducing  the  likelihood  that 
someone  can  readily  repudiate  an 
electronic  signature  as  not  his  or  her 
own,  or  that  the  signed  record  had  been 
altered,  is  vital  to  the  agency's  basic 
acceptance  of  electronic  signatures.  The 
agency  is  aware  that  the  need  to  deter 
such  repudiation  has  been  addressed  in 
many  fonuns  and  pubhcations  that 
discuss  electronic  signatures.  Absent 
adequate  controls,  FDA  believes  some 
people  would  be  more  likely  to 
repudiate  an  electronically-signed 
record  because  of  the  relative  ease  with 
which  electronic  records  may  be  altered 
and  the  ease  with  which  one  individual 
could  impersonate  another.  The  agency 
notes,  however,  that  the  rule  does  not 
call  for  nonrepudiation  as  an  absolute 
guarantee,  but  reqtiires  that  the  signer 
caimot  "readily"  repudiate  the 
signattue. 

In  response  to  the  second  comment, 
the  agency  agrees  that  it  is  also 
important  to  estabhsh  nonrepudiation  of 
submission,  deUvery,  and  receipt  of 
electronic  records,  but  advises  that,  for 
piuposes  of  §  1 1.10,  the  agency's  intent 
is  to  limit  nonrepudiation  to  the 
genuineness  of  the  signer's  record.  In 
other  words,  an  individual  should  not 
be  able  to  readily  say  that:  (1)  He  or  she 
did  not,  in  fact,  sign  the  record;  (2)  a 
given  electronic  record  containing  the 
individual's  signature  was  not,  in  fact, 
the  record  that  the  person  signed;  or  (3) 
the  originally  signed  electronic  record 
had  been  altered  after  having  been 
signed. 

64.  Proposed  §  11.10(a)  states  that 
controls  for  closed  systems  are  to 
include  the  vahdation  of  systems  to 
ensure  accuracy,  rehabihty,  consistent 
intended  performance,  and  the  abihty  to 
conclusively  discern  invahd  or  altered 
records. 

Many  comments  objected  to  this 
propKjsed  requirement  because  the  word 
"conclusively"  inferred  an 
unreasonably  high  and  unattainable 
standard,  one  which  is  not  apphed  to 
paper  records. 

"The  agency  intends  to  apply  the  same 
vahdation  concepts  and  standards  to 
electronic  record  and  electronic 
signatuire  systems  as  it  does  to  paper 
systems.  As  such.  FDA  does  not  intend 
the  word  "conclusively"  to  suggest  an 
unattainable  absolute  and  has,  therefore, 
deleted  the  word  from  the  final  rule. 

65.  One  comment  suggested 
quahfying  the  proposed  vahdation 
requirement  in  §  11.10(a)  to  state  that 
validation  be  performed  "where 


necessary"  and  argued  that  vahdation  of 
commercially  available  software  is  not 
necessary  bmzause  such  software  has 
already  been  thoroughly  vahdated.  The 
comment  acknowledged  that  vahdation 
may  be  required  for  apphcation 
programs  written  by  manufactiuers  and 
others  for  special  needs. 

The  agency  disagrees  with  the 
comment's  claim  that  all  commercial 
software  has  been  vahdated.  The  agency 
beheves  that  commercial  availabihty  is 
no  guarantee  that  software  has 
undergone  "thorough  vahdation"  and  is 
unaware  of  any  regulatory  entity  that 
has  jiuisdiction  over  general  purpose 
software  producers.  'The  agency  notes 
that,  in  general,  commercial  software 
packages  are  accompanied  not  by 
statements  of  suitabihty  or  compUance 
with  estabhshed  standards,  but  rather 
by  disclaimers  as  to  their  fitness  for  use. 
Tlie  agency  is  aware  of  the  complex  and 
sometimes  controversial  issues  in 
vahdating  commercial  software. 
However,  the  need  to  vahdate  such 
software  is  not  diminished  by  the  fact 
that  it  was  not  written  by  those  who  will 
use  the  software. 

In  the  future,  the  agency  may  provide 
guidance  on  vahdation  of  commercial 
software  used  in  electronic  record 
systems.  FDA  has  addressed  the  matter 
of  software  vahdation  in  general  in  such 
documents  as  the  "Draft  Guideline  for 
the  Vahdation  of  Blood  Estabhshment 
Computer  Systems,"  which  is  available 
from  the  Manufacturers  Assistance  and 
Communications  Staff,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-42).  Food  and  Drug 
Administration,  1401  Rodcville  Pike, 
Rockville,  MD  20852-1448.  301-594- 
2000.  This  guideline  is  also  available  by 
sending  e-ioail  to  the  following  Internet 
address: 

CBER_INFGeAl.CBER.FDA.GOV).  For 
the  purposes  of  part  11,  however,  the 
agency  beheves  it  is  vital  to  retain  the 
vahdation  requirement. 

66.  One  comment  requested  an 
explanation  of  what  was  meant  by  the 
phrase  "consistent  intended"  in 
proposed  §  1 1 .10(a)  and  why 
"consistent  performance"  was  not  used 
instead.  The  comment  suggested  that 
the  rule  should  distinguish  consistent 
intended  performance  bom  well- 
recognized  service  "availabihty." 

The  agency  advises  that  the  phrase 
"consistent  intended  performance" 
relates  to  the  general  principle  of 
vahdation  that  planned  and  expected 
performance  is  based  upon 
predetermined  design  specifications 
(hence,  "intended").  This  concept  is  in 
accord  with  the  agency's  1987 
"Guideline  on  General  Principles  of 
Process  Vahdation,"  which  is  available 


from  the  Division  of  Manu&cturing  and 
Product  Quahty,  Center  for  Drug 
Evaluation  and  Research  (HFD-320). 
Food  and  Drug  Administration,  7520 
Standish  PI,  Rockville,  MD  20855,  301- 
594-0093).  This  guideline  defines 
vahdation  as  establishing  dociunented 
evidence  that  provides  a  high  degree  of 
assurance  that  a  specific  process  will 
consistently  produce  a  product  meeting 
its  predetermined  specifications  and 
quahty  attributes.  Tlie  agency  beheves 
that  the  comment's  concepts  are 
accommodated  by  this  definition  to  the 
extent  that  system  "availabihty"  may  be 
one  of  the  predetermined  specifications 
or  quahty  attributes. 

67.  One  comment  said  the  rule  should 
indicate  whether  vahdation  of  systems 
does,  or  should,  require  any  certification 
or  accreditation. 

The  agency  beheves  that  although 
certification  or  accreditation  may  be  a 
part  of  vahdation  of  some  systems,  such 
certification  or  accreditation  is  not 
necessary  in  all  cases,  outside  of  the 
context  of  any  such  approvals  within  an 
organization  itself.  Therefore,  part  11  is 
silent  on  the  matter. 

68.  One  conunent  said  the  rule  should 
clarify  whether  system  vahdation 
should  be  capable  of  discerning  the 
absence  of  electronic  records,  in  light  of 
agency  concerns  about  falsification.  The 
conunent  added  that  the  agency's 
concerns  regarding  invahd  or  altered 
records  can  be  mitigated  by  use  of 
cryptographically  enhanced  methods, 
includLig  seciue  time  and  date 
stamping. 

The  agency  does  not  beheve  that  it  is 
necessary  at  this  time  to  include  an 
exphdt  requirement  that  systems  be 
capable  of  detecting  the  alraence  of 
records.  The  agency  advises  that  the 
requirement  in  §  11.10(e)  for  audit  trails 
of  operator  actions  would  cover  those 
actions  intended  to  delete  records. 
Thus,  the  agency  would  expect  firms  to 
document  such  deletions,  and  wrould 
expect  the  audit  trail  mechanisms  to  be 
included  in  the  vahdation  of  the 
electronic  records  system. 

69.  Proposed  §  11.10(b)  states  that 
controls  for  closed  systems  must 
include  the  abihty  to  generate  true 
copies  of  records  in  both  hiunan 
readable  and  electronic  form  suitable  for 
inspection,  review,  and  copying  by  the 
agency,  and  that  if  there  were  any 
questions  regarding  the  abihty  of  the 
agency  to  perform  such  review  and 
copying,  persons  shoiUd  contact  the 
agency. 

Several  comments  objected  to  the 
requirement  for  "true"  copies  of 
electronic  records.  The  comments 
asserted  that  information  in  an  original 
record  (as  may  be  contained  in  a 


database)  may  be  presented  in  a  copy  in 
a  difiierent  format  that  may  be  more 
usable.  The  comments  concluded  that, 
to  generate  precise  "true"  copies  of 
electronic  records,  firms  may  have  to 
retain  the  hardware  and  software  that 
had  been  used  to  create  those  records  in 
the  first  place  (even  when  such 
hardware  and  software  had  been 
replaced  by  newer  systems).  The 
comments  pointed  out  that  firms  may 
have  to  provide  FDA  with  the 
application  logic  for  "true"  copies,  and 
that  this  may  violate  copyright 
provisions.  One  comment  illustrated  the 
di%rence  between  "true"  copies  and 
other  equally  rehable,  but  not  exact, 
copies  of  electronic  records  by  noting 
that  pages  from  FDA's  paper 
publications  (such  as  the  CFR  and  the 
Comphance  Pohcy  Guidance  Manual) 
look  quite  different  from  electronic 
copies  posted  to  FDA's  buUetin  board. 
The  comments  suggested  different 
wording  that  would  efEectively  require 
accurate  and  complete  copies,  but  not 
necessarily  "true"  copies. 

The  agency  agrees  that  providing 
exact  copies  of  electronic  records  in  the 
strictest  meaning  of  the  word  "true" 
may  not  always  be  feasible.  The  agency 
nonetheless  believes  it  is  vital  that 
copies  of  electronic  records  provided  to 
FDA  be  accurate  and  complete. 
Accordmgly,  in  §  11.10(b),  "true"  has 
been  replaosd  with  "accurate  and 
complete."  The  asency  expects  that  this 
revision  should  ohviate  the  potential 
problems  noted  in  the  comments.  The 
revision  should  also  reduce  the  costs  of 
providing  copies  by  making  clear  that 
firms  need  not  fnaintain  obsolete 
equipment  in  order  to  make  copies  that 
are  "true"  with  respect  to  format  and 
computer  system. 

70.  Many  comments  ob|ected  to  the 
proposed  requirement  that  systems  be 
capable  of  generating  electronic  copies 
of  electronic  records  for  FDA  iiupection 
and  copying,  ahhough  they  generally 
agreed  that  it  was  appropriate  to  provide 
FI)A  with  readable  (taper  copies. 
Alternative  wording  was  suggested  that 
would  make  providing  elsctrooic  copies 
optional,  such  that  persons  could 
provide  FDA  with  nothing  but  paper 
copies  if  they  so  wished.  Tlie  comments 
argued  that  providing  FDA  with 
electronic  copies  %vas  unnecessary, 
tmjustified,  not  practical  considering 
the  different  types  of  cranputer  systems 
that  may  be  in  use,  and  would  un&irly 
limit  finns  in  their  selecticm  of 
hardware  and  software  if  they  could 
onfy  use  systems  that  matched  FDA's 
capabihties  (capabihties  which,  it  was 
argued,  would  not  be  uiniform 
throtighout  the  United  States).  One 
comment  suggested  that  the  rule  specify 
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a  particular  format,  such  as  ASCII,  for 
electronic  copies  to  FDA. 

The  agency  disagrees  with  the 
assertion  that  FDA  need  only  be 
provided  with  paper  copies  of  electronic 
records.  To  opwrate  effectively,  the 
agency  must  function  on  the  same 
technological  plane  as  the  industries  it 
regiUates.  Just  as  firms  reahze 
efBdencies  and  benefits  in  the  use  of 
electronic  records,  FDA  should  be  able 
to  conduct  audits  efficiently  and 
thoroughly  using  the  same  technology. 
For  example,  where  firms  perform 
computerized  trend  analyses  of 
electronic  records  to  improve  their    ' 
processes.  FDA  should  be  able  to  use 
computerized  methods  to  audit 
electronic  records  (od  site  and  off,  as 
necessary)  to  detect  trends, 
inconsistencies,  and  potential  problem 
areas.  If  FDA  is  restricted  to  reviewing 
only  paper  copies  of  those  records,  the 
results  would  severely  impede  its 
opentions.  Inspecticms  would  take 
longer  to  complete,  resulting  in  delays 
in  approvals  of  new  medical  products, 
and  expenditure  of  additional  resources 
both  by  FDA  (in  performing  the 
inspections  and  transcribing  paper 
records  to  electronic  format)  and  by  the 
inspected  firms,  which  would  generate 
the  paper  copies  and  respond  to 
questions  during  the  resulting 
lengthened  Lnsp>ections. 

The  agency  beUeves  that  it  also  may 
be  necessary  to  require  that  persons 
fiunish  certain  electronic  copies  of 
electromc  records  to  FDA  because  paper 
copies  may  not  be  aocxinite  and 
complete  if  they  lack  certain  audit  trail 
(metadata)  information.  Such 
infonnatian  may  have  a  direct  bearing 
on  record  trustworthiness  and 
reliability.  These  data  could  include 
infonnation,  for  example,  on  when 
certain  items  of  electronic  mail  were 
sent  and  received. 

The  agency  notes  that  people  who  use 
diflsrent  computer  systems  routinely 
{Hovide  each  other  with  electronic 
copies  of  electronic  records,  and  there 
are  many  current  and  developing  tools 
to  enable  such  sharing.  For  example,  at 
a  basic  level,  records  may  be  created  in, 
or  transferred  to.  the  ASCII  fioimat. 
Many  different  commercial  programs 
have  the  capability  to  import  from,  and 
export  to.  electronic  records  having 
difBarmt  formats.  Firms  use  electronic 
data  interchange  (commonly  known  as 
EDI)  and  agreed  upon  transaction  set 
formats  to  enable  them  to  exchange 
copies  of  electronic  records  effectively. 
Third  parties  are  also  developing 
portable  document  formats  to  enable 
conversion  among  several  diverse 
fonnals. 


Concerning  the  abiUty  of  FDA  to 
handle  diffierent  formats  of  electronic 
records,  based  upon  the  emergence  of 
format  conversion  tools  such  as  those 
mentioned  above,  the  agency's 
experience  with  electronic  submissions 
such  as  computer  assisted  new  drug 
appUcations  (commonly  known  as 
CANDA's),  and  the  agency's  planned 
Submissions  Management  and  Review 
Tracking  System  (commonly  known  as 
SMART).  FDA  is  confident  that  it  can 
work  with  firms  to  minimize  any 
formatting  difficulties.  In  addition, 
substitution  of  the  words  "accurate  and 
complete"  for  "true,"  as  discussed  in 
comment  69,  should  make  it  easier  for 
firms  to  provide  FDA  with  electronic 
copies  of  their  electronic  records.  FDA 
does  not  beUeve  it  is  necessary  to 
specify  any  particular  format  in  part  11 
because  it  prefers,  at  this  time,  to  afford 
industry  and  the  agency  more  flexibility 
in  deciding  which  formats  meet  the 
capabilities  of  all  parties.  Accordingly, 
the  agency  has  revised  proposed 
§  11.10(b)  to  read: 

The  ability  to  generate  accurate  and 
complete  copies  of  records  in  both  human 
readable  and  electronic  form  suitable  for 
inspection,  review,  and  copying  by  the 
agency.  Persons  should  contact  the  agency  if 
there  are  any  questions  regarding  tlie  abihty 
of  the  agency  to  perfona  such  review  and 
copying  of  the  electronic  records. 

71.  Proposed  §  11.10(c)  states  that 
procedtires  and  controls  for  closed 
systems  must  include  the  protection  of 
Tecords  to  enable  their  accurate  and 
ready  retrieval  throughout  the  records 
retention  period. 

One  firm  commented  that,  because  it 
replaces  systems  often  (about  every  3 
years),  it  may  have  to  retain  supplanted 
systems  to  meet  these  requirements. 
Another  comment  suggested  that  the 
rule  be  modified  to  require  records 
retention  only  for  as  long  as  "legally 
mandated." 

The  agency  notes  that,  as  discussed  in 
comment  70  of  this  dociunent.  persons 
would  not  necessarily  have  to  retain 
supplanted  hardware  and  software 
systems  provided  they  implemented 
conversion  capabilities  when  switching 
to  replacement  technologies.  The  agency 
does  not  beUeve  it  is  necessary  to  add 
the  qualifier  "legally  mandated" 
because  the  retention  period  for  a  given 
record  will  generally  be  estabhshed  by 
the  regulation  that  requires  the  record. 
Where  the  regulations  do  not  specify  a 
given  time,  the  agency  would  expect 
firms  to  establish  their  own  retention 
periods.  Regardless  of  the  basis  for  the 
retention  period,  FDA  believes  that  the 
requirement  that  a  given  electronic 
record  be  protected  to  permit  it  to  be 
accurately  and  readily  retrieved  for  as 


long  as  it  is  kept  is  reasonable  and 
necessary. 

72.  Proposed  §  11.10(e)  would  require 
the  use  of  time-stamped  audit  trails  to 
document  record  changes,  all  write-to- 
file  operations,  and  to  independently 
record  the  date  and  time  of  operator 
entries  and  actions.  Record  changes 
must  not  obscure  previously  recorded 
information  and  such  audit  trail 
documentation  must  be  retained  for  a 
period  at  least  as  long  as  required  for  the 
subject  electronic  documents  and  must 
be  available  for  agency  review  and 
copying. 

Many  conunents  objected  to  the 
proposed  requirement  that  all  write-to- 
file  operations  be  doctunented  in  the 
audit  trail  because  it  is  unnecessary  to 
document  all  such  operations.  The 
comments  said  that  this  would  require 
audit  trails  for  such  automated 
recordings  as  those  made  to  internal 
buffers,  data  swap  files,  or  temporary 
files  created  by  word  processing 
programs.  The  comments  suggested 
revising  §  11.10(e)  to  require  audit  trails 
only  for  operator  entries  and  actions. 

Other  comments  suggested  that  audit 
trails  should  cover  (1)  Operator  data 
inputs  but  not  actions.  (2)  only  operator 
changes  to  records.  (3)  only  critical 
write-to-file  information,  (4)  operator 
changes  as  well  as  all  actions,  (5)  only 
new  entries,  (6)  only  systems  where  data 
can  be  altered,  (7)  only  information 
recorded  by  hiunans,  (8)  information 
recorded  by  both  humans  and  devices, 
and  (9)  only  entries  made  upon 
adoption  of  the  records  as  official.  One 
comment  said  audit  trails  should  not  be 
required  for  data  acquisition  systems, 
while  another  conunent  said  audit  trails 
are  critical  for  data  acquisition  systems. 

It  is  the  agency's  intent  that  the  audit 
trail  provide  a  record  of  essentially  who 
did  what,  wrote  what,  and  when.  The 
write-to-file  operations  referenced  in  the 
proposed  rule  were  not  intended  to 
cover  the  kind  of  "background" 
nonhuman  recordings  the  comments 
identified. 

The  agency  considers  such  operator 
actions  as  activating  a  manufacturing 
sequence  or  turning  off  an  alarm  to 
warrant  the  same  audit  trail  coverage  as 
operator  data  entries  in  order  to 
docimient  a  thorough  history  of  events 
and  those  responsible  for  such  events. 
Although  FDA  acknowledges  that  not 
every  operator  "action,"  such  as 
switching  among  screen  displays,  need 
be  covered  by  audit  trails,  the  agency  is 
concerned  that  revising  the  rule  to  cover 
only  "critical"  operations  would  residt 
in  excluding  much  information  and 
actions  that  are  necessary  to  document 
events  thoroughly. 


The  agency  beUeves  that,  in  general, 
the  kinds  of  operator  actions  that  need 
to  be  covered  by  an  audit  trail  are  those 
important  enough  to  memorialize  in  the 
electronic  record  itself.  These  are 
actions  which,  for  the  most  part,  would 
be  recorded  in  corresponding  paper 
records  according  to  existing 
recordkeeping  requirements. 

The  agency  int«ids  that  the  audit  trail 
capture  operator  actions  (e.g.,  a 
command  to  open  a  valve)  at  the  time 
they  occur,  and  operator  information 
(e.g.,  data  entry)  at  the  time  the 
infonnation  is  saved  to  the  recording 
media  (such  as  disk  or  tape),  in  much 
the  same  manner  as  such  actions  and 
information  are  memorialized  on  paper. 
The  audit  trail  need  not  capture  every 
keystroke  and  mistake  that  is  held  in  a 
temporary  buffer  before  those 
conunitments.  For  example,  where  an 
operator  records  the  lot  number  of  an 
ingredient  by  typing  the  lot  number, 
followed  by  the  "retiun  key"  (where 
pressing  the  return  key  would  cause  the 
information  to  be  saved  to  a  disk  file), 
the  audit  trail  need  not  record  every 
"backspace  delete"  key  the  operator 
may  have  previously  pressed  to  correct 
a  typing  error.  Subsequent  "saved" 
corrections  made  after  such  a 
commitment,  however,  must  be  part  of 
the  audit  trail. 

At  this  time,  the  agency's  primary 
concern  relates  to  the  integrity  of  human 
actions.  Should  the  agency's  experience 
with  part  11  demonstrate  a  need  to 
require  audit  trails  of  device  operations 
and  entries,  the  agency  will  propose 
appropriate  revisions  to  these 
regulations.  Accordingly,  the  agency  has 
revised  proposed  §  11.10(e)  by  removing 
reference  to  all  write-to-file  operations 
and  clarifying  that  the  audit  trail  is  to 
cover  operator  entries  and  actions  that 
create,  modify,  or  delete  electronic 
records. 

73.  A  number  of  mmitmntg 
questioned  whether  proposed  §  11.10(e) 
mandated  that  the  audit  trail  be  part  of 
the  electronic  record  itself  or  be  kept  as 
a  separate  record.  Some  comments 
interpreted  the  word  "independendy" 
as  requiring  a  separate  record.  Several 
comments  focused  on  the  question  of 
whether  audit  trails  should  be  generated 
manually  under  operator  control  or 
automatically  without  operator  control. 
One  comment  suggested  a  revision  that 
would  require  audit  trails  to  be 
generated  by  computer,  because  the 
system,  not  the  operator,  should  record 
the  audit  trail.  Other  comments  said  the 
rule  should  faciUtate  date  and  time 
recording  by  software,  not  operatora, 
and  that  the  quahfier  "securely"  be 
added  to  the  language  describing  the 
audit  trail.  One  conunent.  noting  that 


audit  trails  require  validation  and 
qualifioation  to  ensure  that  time  stamps 
are  accurate  and  independent,  suggested 
that  audit  trails  be  required  only  when 
operator  actions  are  witnessed. 

The  agency  advises  that  audit  trail 
information  may  be  contained  as  part  of 
the  electronic  record  itself  or  as  a 
separate  record.  FDA  does  not  intend  to 
reqtiire  one  method  -over  the  othn.  Hie 
word  "independently"  is  intended  to 
require  that  the  audit  trail  not  be  under 
the  control  of  the  operator  and.  to 
prevent  ready  alteration,  that  it  be 
created  independendy  of  the  operator. 

To,  maintain  audit  trail  integrity,  the 
agency  beUeves  it  is  vital  that  the  audit 
trail  be  created  by  the  computer  system 
independendy  of  operators.  The  agency 
beUeves  it  would  defiaat  the  purpose  of 
audit  trails  to  permit  operators  to  write 
or  change  them.  The  agency  beUeves 
that,  at  this  time,  the  source  of  such 
independent  audit  trails  may  effectively 
be  within  the  organization  that  creates 
the  electronic  record.  However,  the 
agency  is  aware  of  a  situation  under 
which  time  and  date  stamps  are 
provided  by  trusted  third  parties  outside 
of  the  creating  organization.  These  third 
parties  provide,  in  effect,  a  pubUc 
electronic  notary  service.  FDA  will 
monitor  development  of  such  services 
in  Ught  of  part  1 1  to  determine  if  a 
requirement  for  such  third  party 
services  should  be  included  in  these 
regulations.  For  now,  the  agency 
considers  the  advent  of  such  services  as 
recognition  of  the  need  for  strict 
objectivity  in  recording  time  and  date 
stamps. 

The  agency  disagrees  with  the 
premise  that  only  witnessed  operator 
actions  need  be  covered  by  audit  trails 
because  the  opporttuiities  fin'  record 
falsification  are  not  Umited  to  cases 
where  operator  actions  are  witnessed. 
Also,  the  need  for  validating  audit  trails 
does  not  diminish  the  need  for  their 
implementation. 

rDA  agrees  with  the  suggestion  that 
the  proposed  rule  be  revised  to  require 
a  secure  audit  trail — a  concept  inherent 
in  having  such  a  control  at  all. 
Accordingly,  proposed  §  11.10(e)  has 
been  reviswi  to  require  use  of  "secure, 
computer-generated"  audit  trails. 

74.  A  fsw  comments  objected  to  the 
requirement  that  time  be  recorded,  in 
addition  to  dates,  and  suggested  that 
time  be  recorded  only  when  necessary 
and  feasible.  Other  comments 
spetdfically  supported  the  requirement 
for  recording  time,  noting  that  time 
stamps  make  electronic  signatures  less 
vulnerable  to  fraud  and  abuse.  The 
comments  noted  that,  in  any  setting, 
there  is  a  deed  to  identify  the  date,  time, 
and  person  responsible  for  adding  to  or 


changing  a  value.  One  of  the  conunents 
suggested  that  the  rule  require  recording 
the  reason  for  making  changes  to 
electronic  records.  Other  comments 
implicitly  supported  recording  time. 

FDA  beUeves  that  recording  time  is  a 
critical  element  in  dociunenting  a 
sequence  of  events.  Within  a  given  day 
a  number  of  events  and  operator  actions 
may  take  place,  and  vrithout  recording 
time,  documentation  of  those  events 
would  be  incomplete.  For  example, 
without  time  stamps,  it  may  be  nearly 
impossible  to  determine  such  important 
sequencing  as  dociunent  approvals  and 
revisions  and  the  addition  of  ingredients 
in  drug  production.  Thus,  the  element 
of  time  becomes  vital  to  establishing  an 
electronic  record's  trustworthiness  and 
reliabiUty. 

The  agency  notes  that  comments  on 
the  ANPRM  frequently  identified  use  of 
date/time  stamps  as  an  important 
system  control.  Time  recording,  in  the 
agency's  view,  can  also  be  an  effective 
deterrent  to  records  ^sification.  For 
example,  event  sequence  codes  alone 
would  not  necessarily  document  true 
time  in  a  series  of  events,  malHng 
falsification  of  that  sequence  easier  if 
time  stamps  are  not  usiad.  The  agency 
beUeves  it  should  be  very  easy  for  firms 
to  implement  time  stamps  because  there 
is  a  clock  in  every  ccHnputer  and 
document  management  software, 
electronic  mail  systems  and  other 
electronic  record/electronic 
appUcations.  such  as  digital  signature 
programs,  commonly  apply  date  and 
time  stamps.  The  agency  does  not 
intend  that  new  technologies,  such  as 
cryptographic  technologies.  wiU  be 
needed  to  comply  with  this 
requirement.  Ine  agency  beUeves  that 
implementation  of  time  stamps  should 
be  feasible  in  virtiially  aU  computer 
systems  because  effective  computer 
operations  depend  upon  internal  clock 
or  timing  mechanisms  and.  in  the 
agency's  experience,  most  computer 
systems  are  capable  of  precisely 
recording  such  time  entries  as  when 
records  are  saved. 

The  agency  is  implementing  the  time 
stamp  requirement  based  on  the 
understanding  that  all  current 
computera.  electronic  dociunent 
software,  electronic  mail,  and  related 
electronic  record  systems  include  sudi 
technologies.  The  agency  also 
understands  that  time  stamps  are 
appUed  automaticaUy  by  these  systems, 
meaning  firms  woidd  not  have  to  install 
additional  hardware,  software,  or  incur 
additional  burden  to  implement  this 
control.  In  recognition  of  this,  the 
agency  wishes  to  clarify  that  a  primary 
intent  of  this  provision  is  to  ensiue  that 
people  take  reasonable  measures  to 
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ensure  that  those  buih  in  time  stamps 
are  accurate  and  that  people  do  not  alter 
them  casually  so  as  to  readily  mask 
unauthorized  record  changes. 

The  agency  advises  that,  although  part 
11  does  not  specify  the  tiiae  units  (e.g.. 
tenth  of  a  second,  or  even  the  second) 
to  be  used,  the  agency  expects  the  unit 
of  time  to  be  meaningfid  in  terms  of 
dociunenting  human  actions. 

The  agency  does  not  beUeve  part  11 
needs  to  require  recording  the  reason  for 
record  changes  because  such  a 
requirement,  when  needed,  is  already  in 
place  in  existing  regulations  that  pertain 
to  the  records  themselves. 

75.  One  comment  stated  that 
proposed  §  11.10(e]  should  not  require 
an  electronic  signature  for  each  write-to- 
file  operation. 

The  agency  advises  that  §  11.10(e) 
does  not  require  an  electronic  signatiue 
as  the  means  of  authenticating  each 
whte-to-file  operation.  The  agency 
expects  the  audit  trail  to  document  who 
did  what  and  when,  documentation  that 
can  be  recorded  without  electronic 
signatures  themselves. 

76.  Several  comments,  addressing  the 
proposed  requirement  that  record 
changes  not  obscure  previously 
recorded  information,  suggested 
revising  pro(>osed  §  11.10(e)  to  apply 
only  to  those  entries  intended  to  update 
previous  information. 

The  agency  disagrees  with  the 
suggested  revision  because  the 
rewording  is  too  narrow.  The  agency 
beUeves  that  some  record  changes  may 
not  be  "updates"  but  significant 
modifications  or  falsifications  disguised 
as  updates.  All  changes  to  existing 
records  need  to  be  doctunented, 
regardless  of  the  reason,  to  maintain  a 
complete  and  accurate  history,  to 
document  individual  responsibihty.  and 
to  enable  detection  of  record 
&iisLfications. 

77.  Several  comments  suggested 
replacing  the  word  "document"  with 
"record"  in  the  phrase  "Such  audit 
trails  shall  be  retained  for  a  period  at 
least  as  long  as  required  for  the  subject 
electronic  documents  *  *  *"  because 
not  all  electronic  docujnents  are 
electronic  records  and  because  the  word 
dociunent  connotes  paper. 

As  discussed  in  section  IILO.  of  this 
document,  the  agency  equates  electronic 
documents  with  electronic  records,  but 
for  consistency,  has  changed  the  phrase 
to  read  "Such  audit  trail  documentation 
shall  be  retained  for  a  period  at  least  as 
IcHig  as  that  required  for  the  subject 
electronic  records  *   *   *." 

78.  Proposed  §  11.10(k)(u) 

($  11.10(kK2)  in  this  regulation) 
addresses  electronic  audit  trails  as  a 
systems  docxunentation  control.  One 


comment  noted  that  this  provision 
appears  to  be  the  same  as  the  audit  trail 
provision  of  proposed  §  11.10(e)  and 
requested  clarification. 

The  agency  wishes  to  clarify  that  the 
kinds  of  records  subject  to  audit  trails  in 
the  two  provisions  cited  by  the 
comment  are  difierent.  Section  11.10(e) 
pertains  to  those  records  that  are 
required  by  existing  regulations  whereas 
§  11.10(k)(2)  covers  the  system 
dociunentation  records  regarding  overall 
controls  (such  as  access  privilege  logs, 
or  system  operational  specification 
diagrams).  Accordingly,  the  first 
sentence  of  §  11.10(e)  has  been  revised 
to  read  "Use  of  secure,  computer- 
generated,  time-stamped  audit  trails  to 
indefwndently  record  and  date  the  time 
of  operator  entries  and  actions  that 
create,  modify,  or  delete  electronic 
records." 

79.  Proposed  §  11.10(f)  states  that 
procediu^s  and  controls  for  closed 
systems  must  include  the  use  of 
operational  checks  to  enforce  permitted 
sequencing  of  events,  as  appropriate. 

Two  comments  requestea  clarification 
of  the  agency's  intent  regarding 
operational  checks. 

The  agency  advises  that  the  purpose 
of  performing  operational  checjcs  is  to 
ensure  that  o{>erations  (such  as 
manufacturing  production  steps  and 
signings  to  indicate  initiation  or 
completion  of  those  steps)  are  not 
executed  outside  of  the  predefined  order 
estabUshed  by  the  operating 
organization. 

80.  Several  comments  suggested  that, 
for  clarity,  the  phrase  "operational 
checks"  be  modified  to  "operational 
system  checks." 

The  agency  agrees  that  the  added 
modifier  "system"  more  accurately 
reflects  the  agency's  intent  that 
operational  checks  be  performed  by  the 
computer  systems  and  has  revised 
proposed  §  11.10(f)  accordingly. 

81.  Several  conunents  suggested 
revising  proposed  §  11.10(f)  to  clarify 
what  is  to  be  checked.  The  comments 
suggested  that  "steps"  in  addition  to 
"events"  be  checked,  only  critical  steps 
be  checked,  and  that  "records"  also  be 
checked. 

TTie  agency  intends  the  word  "event" 
to  include  "steps"  such  as  production 
steps.  For  clarity,  however,  the  agency 
has  revised  proposed  §  11.10(f)  by 
adding  the  word  "steps."  The  agency 
does  not,  however,  agree  that  only 
critical  steps  need  be  subject  to 
operational  checks  because  a  given 
specific  step  or  event  may  not  be 
critical,  yet  it  may  be  very  important 
that  the  step  be  executed  at  the  proper 
time  relative  to  other  steps  or  events. 
The  agency  does  not  beUeve  it  necessary 


to  add  the  modifier  "records"  to 
proposed  §  11.10(f)  because  creation, 
deletion,  or  modification  of  a  record  is 
an  event.  Should  it  be  necessary  to 
create,  delete,  or  modify  records  in  a 
particular  sequence,  operational  system 
checks  would  ensure  that  the  proper 
sequence  is  followed. 

82.  Proposed  §  11.10(g)  states  that 
procedures  and  controls  for  closed 
systems  must  include  the  use  of 
authority  checks  to  ensure  that  only 
authorized  individuals  use  the  system, 
electronically  sign  a  record,  access  the 
operation  or  device,  alter  a  record,  or 
perform  the  operation  at  hand. 

One  conunent  suggested  that  the 
requirement  for  authority  checks  be 
quahfied  with  the  phrase  "as 
appropriate,"  on  the  basis  that  it  would 
not  be  necessary  for  certain  parts  of  a 
system,  such  as  those  not  affecting  an 
electronic  record.  The  comment  cited 
pushing  an  emergency  stop  button  as  an 
example  of  an  event  that  would  not 
require  an  authority  check.  Another 
conunent  suggested  deleting  the 
requirement  on  the  basis  that  some 
records  can  be  read  by  all  employees  in 
an  organization. 

The  agency  advises  that  authority 
checks,  and  other  controls  under 
§  11.10,  are  intended  to  ensure  the 
authenticity,  integrity,  and 
confidentiality  of  electronic  records, 
and  to  ensure  that  signers  cannot  readily 
repudiate  a  signed  record  as  not 
genuine.  Functions  outside  of  this 
context,  such  as  pressing  an  emergency 
stop  button,  would  not  be  covered. 
However,  even  in  this  example,  the 
agency  finds  it  doubtful  that  a  firm 
would  permit  anyone,  such  as  a  stranger 
from  outside  the  organization,  to  enter 
a  facility  and  press  the  stop  button  at 
will  regardless  of  the  existence  of  an 
emergency.  Thus,  there  would  likely  be 
some  generalized  authority  checks  built 
into  the  firm's  operations. 

The  agency  believes  that  few 
organizations  freely  permit  anyone  from 
within  or  without  the  operation  to  use 
their  computer  system,  electronically 
sign  a  record,  access  workstations,  alter 
records,  or  perform  operations.  It  is 
likely  that  authority  checks  shape  the 
activities  of  almost  every  organization. 
The  nature,  scope,  and  mechanism  of 
performing  such  checks  is  up  to  the 
operating  organization.  FDA  beheves. 
however,  that  {>erforming  such  checks  is 
one  of  the  most  fundamental  measures 
to  ensiue  the  integrity  and 
trustworthiness  of  electronic  records. 

Proposed  §  11.10(g)  does  not  preclude 
all  employees  from  being  permitted  to 
read  certain  electronic  records. 
However,  the  fact  that  some  records  may 
be  read  by  all  employees  would  not 


justify  deleting  the  reqiiirement  for 
authority  chet^  entirely.  The  agency 
beUeves  it  is  highly  unlikely  that  all  of 
a  firm's  employees  would  have 
authority  to  read,  write,  and  sign  all  of 
its  electronic  records. 

83.  One  comment  said  authority 
checks  are  appropriate  for  document 
access  but  not  system  access,  and 
suggested  that  the  phrase  "access  the 
operation  or  device"  be  deleted.  The 
comment  added,  with  respect  to 
authority  checks  on  signing  records,  that 
in  many  organizations,  more  than  one 
individual  has  the  authority  to  sign 
dociunents  required  imder  FDA 
regulations  and  that  such  authority 
should  be  vested  with  the  individual  as 
designated  by  the  operating 
organization.  Another  comment  said 
proposed  §  11.10(g)  should  explicitly 
require  access  authority  checks  and 
suggested  that  the  phrase  "use  the 
system"  be  changed  to  "access  and  use 
the  system."  The  comment  also  asked 
for  clarification  of  the  term  "device." 

The  agency  disagrees  that  authority 
checks  should  not  be  required  for 
system  access  because,  as  discussed  in 
comment  82  of  this  dociunent,  it  is 
unlikely  that  a  firm  would  permit  any 
unauthorized  individuals  to  access  its 
computer  systems.  System  access 
control  is  a  basic  security  function 
because  system  integrity  may  be 
impeached  even  if  the  electronic  records 
themselves  are  not  directly  accessed. 
For  example,  someone  could  access  a 
system  and  change  password 
requirements  or  otherwise  override 
important  secimty  measures,  enabling 
individuals  to  alter  electronic  records  or 
read  information  that  they  were  not 
authorized  to  see.  The  agency  does  not 
beheve  it  necessary  to  add  the  qualifier 
"access  and"  because  §  11.10(d)  already 
requires  that  system  access  be  limited  to 
authorized  individuals.  The  agency 
intends  the  word  "device"  to  mean  a 
computer  system  input  or  output  device 
and  has  revised  proposed  §  1 1.10(g)  to 
clarify  this  point. 

Concerning  signature  authority,  FDA 
advises  that  the  requirement  for 
authority  checks  in  no  way  limits 
organizations  in  authorizing  individuals 
to  sign  multiple  records.  Firms  may  use 
any  appropriate  mechanism  to 
implement  such  checks.  Organizations 
do  not  have  to  embed  a  list  of 
authorized  signers  in  every  record  to 
perform  authority  checks.  For  example, 
a  record  may  be  linked  to  an  authority 
code  that  identifies  the  tide  or 
organizational  unit  of  people  who  may 
sign  the  record.  Thus,  employees  who 
have  that  corresponding  code,  or  belong 
to  that  luiit,  would  be  able  to  sign  the 
record.  Another  way  to  implement 


controls  would  be  to  link  a  list  of 
authorized  records  to  a  given 
individual,  so  that  the  system  would 
permit  the  individual  to  sign  only 
records  in  that  list. 

84.  Two  comments  addressed 
authority  checks  within  the  context  of 
PDMA  and  suggested  that  such  checks 
not  be  required  for  drug  sample  receipt 
records.  The  comments  said  that 
different  individuals  may  be  authorized 
to  accept  drug  samples  at  a  physician's 
office,  and  that  the  large  niunbisr  of 
physicians  who  woiild  potentially 
qualify  to  receive  samples  would  be  too 
great  to  institute  authority  checks. 

The  agency  advises  that  authority 
checks  need  not  be  automated  and  that 
in  the  context  of  PDMA  such  checks 
would  be  as  valid  for  electronic  records 
as  they  are  for  paper  sample  requests 
because  only  Ucensed  practitioners  or 
their  designees  may  accept  deUvery  of 
drug  samples.  The  agency,  therefore, 
acknowledges  that  many  individuals 
may  legally  accept  samples  and.  thus, 
have  the  authority  to  sign  electronic 
receipts.  However,  authority  checks  for 
electronic  receipts  coidd  nonetheless  be 
performed  by  sample  manufacturer 
representatives  by  using  the  same 
procedures  as  the  representatives  use  for 
paper  receipts.  Accordingly,  the  agency 
disagrees  with  the  comment  that 
proposed  §  11.10(g)  should  not  apply  to 
PDMA  sample  receipts. 

The  agency  also  advises  that  under 
PDMA,  authority  cfhecks  would  be 
particularly  important  in  the  case  of 
drug  sample  request  records  because 
only  licensed  practitioners  may  request 
drug  samples. 

Accordingly,  proposed  §  11.10(g)  has 
been  revised  to  read:  "Use  of  authority 
che(^  to  ensure  that  only  authorized 
individuals  can  use  the  system, 
electronically  sign  a  record,  access  the 
operation  or  computer  system  input  or 
output  device,  alter  a  record,  or  perform 
the  operation  at  hand." 

85.  Proposed  §  11.10(h)  states  that 
procedures  and  controls  for  closed 
systems  must  include  the  use  of  device 
(e.g.,  terminal)  location  checks  to 
determine,  as  appropriate,  the  validity 
of  the  source  of  data  input  or 
operational  instruction.  Several 
comments  objected  to  this  proposed 
requirement  and  suggested  its  deletion 
because  it  is:  (1)  Unnecessary  (because 
the  data  source  is  always  known  by 
virtue  of  system  design  and  vahdation); 
(2)  problematic  with  respect  to  mobile 
devices,  such  as  those  connected  by 
modem;  (3)  too  much  of  a  "how  to;"  (4) 
not  explicit  enough  to  tell  firms  what  to 
do;  (5)  unnecessary  in  the  case  of 
PDMA;  and  (6)  technically  challenging. 
One  comment  stated  that  a  device's 


identification,  in  addition  to  location, 
may  be  important  and  suggested  that  the 
proposed  rule  be  revised  to  require 
device  identification  as  %vell. 

FDA  advises  that,  by  use  of  the  term 
"as  appropriate."  it  does  not  intend  to 
require  device  checks  in  all  cases.  The 
agency  beheves  that  these  checks  are 
warranted  where  only  certain  devices 
have  been  selected  as  legitimate  sources 
of  data  input  or  commands.  In  such 
cases,  the  device  checks  would  be  used 
to  determine  if  the  data  or  command 
source  was  authorized.  In  a  network,  for 
example,  it  may  be  necessary  for 
security  reasons  to  limit  issuance  of 
critical  commands  to  only  one 
authorized  workstation,  flie  device 
dieck  would  typically  interrogate  the 
soiut»  of  the  command  to  ensure  that 
only  the  authorized  workstation,  and 
not  some  other  device,  was,  in  fact, 
issuing  the  command. 

The  same  approach  apphes  for  remote 
sources  connected  by  modem,  to  the 
extent  that  device  identity 
interrogations  could  be  made 
automatically  regardless  of  where  the 
portable  devices  were  located.  To  clarify 
this  concept,  the  agency  has  removed 
the  word  "location"  from  proposed 
§  11.10(h).  Device  checks  would  be 
necessary  under  PDMA  when  the  souirce 
of  commands  or  data  is  relevant  to 
estahUshing  authenticify,  such  as  when 
hcensed  practitioners  order  drug 
samples  directly  from  the  manufacturer 
or  authorized  distributor  without  the 
intermediary  of  a  sales  representative. 
Device  checks  may  also  be  useful  to 
firms  in  documenting  and  identifying 
which  sales  representatives  are 
transmitting  drug  sample  requests  from 
licensed  practitioners. 

FDA  beUeves  that,  although 
valklationmay  demonstrate  that  a  given 
terminal  or  workstation  is  technically 
capable  of  sending  information  from  one 
point  to  another,  vahdation  alone  would 
not  be  expected  to  address  whether  or 
not  such  device  is  authorized  to  do  so. 

86.  Proposed  §  ll.lO(i)  states  that 
procedures  and  controls  for  closed 
systems  must  include  confirmation  that 
persons  who  develop,  maintain,  or  use 
electronic  record  or  signature  systems 
have  the  education,  training,  and 
experience  to  perform  their  assigned 

Several  comments  objected  to  the 
word  "confirmation"  because  it  is 
redundant  with,  or  more  restrictive 
than,  existing  regulations,  and  suggested 
alternate  wording,  such  as  "evidence." 
Two  comments  interpreted  the 
proposed  wording  as  requiring  that 
checks  of  personnel  qualifications  be 
performed  automatically  by  computer 
systems  that  perform  database  type 


(Ml 


13450       Federal  Register  /  Vol.  62.  No.  54  /  Thursday.  March  20.  1997  /  Rules  and  RegulaUons 


Federal  Reguter  /  Vol.  62.  No.  54  /  Thursday,  March  20.  1997  /  Rules  and  Regulations       13451 


matches  between  functions  and 
{>ersonnel  training  records. 

The  agency  advises  that,  although 
there  may  be  some  overlap  in  proposed 
§  ll.lO(i)  and  other  regxdations 
regarding  the  need  for  personnel  to  be 
properly  quahfied  for  their  duties,  part 
11  is  specific  to  functions  regarding 
electronic  records,  an  issue  diat  other 
regulations  may  or  may  not  adequately 
address.  Therefore,  the  agency  is 
retaining  the  requirement. 

The  agency  does  not  intend  to  require 
that  the  check  of  personnel 
qualifications  be  performed 
automatically  by  a  computer  system 
itself  (although  such  automation  is 
desirable).  The  agency  has  revised  the 
introductory  paragraph  of  §11.10,  as 
discussed  in  section  VII.  of  this 
doctiment.  to  clarify  this  point.  The 
agency  agrees  that  another  word  should 
be  used  in  place  of  "confirmation,"  and 
for  clarity  has  selected  "determination." 

87.  One  comment  suggested  that  the 
word  "training"  be  deleted  because  it 
has  the  same  meaning  as  "education" 
and  "experience,"  and  objected  to  the 
impUed  requirement  for  records  of 
employee  training.  Another  comment 
argued  that  applying  this  provision  to 
system  developers  was  irrelevant  so 
long  as  systems  perform  as  required  and 
have  been  appropriately  vahdated.  The 
comment  suggested  revising  proposed 
§  11.10(1)  to  require  employees  to  be 
trained  only  "as  necessary."  One 
comment,  noting  that  training  and 
experience  are  very  important, 
suggested  expanding  proposed  §  11.10(1) 
to  require  appropriate  examination  and 
certification  of  persons  who  perform 
certain  high-risk,  high-trust  functions 
and  tasks. 

The  agency  regards  this  requirement 
as  fundamental  to  the  proper  operation 
of  a  fadhty.  Personnel  entrusted  with 
Important  functions  must  have 
sufficient  training  to  do  their  jobs.  In 
FDA's  view,  formal  education  (e.g., 
academic  studies)  and  general  industry 
experience  would  not  necessarily 
prepare  someone  to  begin  specific, 
highly  technical  tasks  at  a  given  firm. 
Some  degree  of  on-the-job  training 
would  be  customary  and  expected.  The 
agency  beUeves  that  docimientatlon  of 
such  training  is  also  customary  and  not 
unreasonable. 

The  agency  also  disagrees  with  the 
assertion  that  personnel  qualifications 
of  system  developers  are  irrelevant.  The 
quahfications  of  personnel  who  develop 
systems  are  relevant  to  the  expected 
performance  of  the  systems  they  build 
and  their  abihty  to  explain  and  support 
these  systems.  VaUdatlon  does  not 
lessen  the  need  for  personnel  to  have 
the  education,  training,  and  experience 


to  do  their  jobs  properly.  Indeed,  It  Is 
highly  unlikely  that  poorly  qualified 
developers  would  be  capable  of 
producing  a  system  that  could  be 
vahdated.  The  agency  advises  that, 
although  the  Intent  of  proposed 
§  ll.lO(i)  is  to  address  qualifications  of 
those  personnel  who  develop  systems 
within  an  organization,  rather  than 
external  "vendors"  per  se,  it  is 
nonetheless  vital  that  vendor  personnel 
are  likewise  qualified  to  do  their  work. 
The  agency  agrees  that  periodic 
examination  or  certification  of 
personnel  who  perform  certain  critical 
tasks  is  desirable.  However,  the  agency 
does  not  believe  that  at  this  time  a 
specific  requirement  for  such 
examination  and  certification  Is 
necessary. 

88.  Proposed  §  ll.lO(j)  states  that 
procediu«s  and  controls  for  closed 
systems  must  include  the  estabUshment 
of.  and  adherence  to.  written  poUcies 
that  hold  individuals  accountable  and 
Uable  for  actions  initiated  under  their 
electronic  signatures,  so  as  to  deter 
record  and  slgnatiue  falsification. 

Several  comments  suggested  changing 
the  word  "Uable"  to  "responsible" 
because  the  word  "responsible"  is 
broader,  more  widely  understood  by 
employees,  more  positive  and  inclusive 
of  elements  of  honesty  and  trust,  and 
more  supportive  of  a  broad  range  of 
disciplinary  measures.  One  conunent 
argued  that  the  requirement  would  not 
deter  record  or  signature  falsification 
because  employee  honesty  and  Integrity 
cannot  be  regulated. 

The  agency  agrees  because,  although 
the  words  "responsible"  and  "Uable" 
are  generally  synonymous, 
"responsible"  Is  preferable  because  it  Is 
more  positive  and  supportive  of  a  broad 
range  of  disciplinary  measures.  There 
may  be  a  general  perception  that 
electronic  records  and  electronic 
signatiuBs  (particularly  identification 
codes  and  passwords)  are  less 
significant  and  formal  than  traditional 
paper  records  and  handwritten 
signatures.  Individuals  may  therefore 
not  fuUy  equate  the  seriousness  of 
electronic  record  falsification  with 
paper  record  falsification.  Employees 
need  to  understand  the  gravity  and 
consequences  of  signature  or  record 
falsification.  Although  FDA  agrees  that 
employee  honesty  cannot  be  ensured  by 
requiring  it  in  a  regulation,  the  presence 
of  strong  accountabiUty  and 
responsibiUty  policies  is  necessary  to 
ensure  that  employees  understand  the 
importance  of  maintaining  the  integrity 
of  electronic  records  and  signatures. 

89.  Several  comments  expressed 
concern  regarding  employee  HabiUty  for 
actions  taken  under  their  electronic 


signatures  In  the  event  that  such 
signatures  are  compromised,  and 
requested  "reasonable  exceptions."  The 
comments  suggested  revising  proposed 
§  ll.lO(j)  to  hold  people  accoimtable 
only  where  there  has  been  intentional 
falsification  or  corruption  of  electronic 
data. 

The  agency  considers  the  compromise 
of  electronic  signatures  to  be  a  very 
serious  matter,  one  that  should 
precipitate  an  appropriate  investigation 
into  any  causative  weaknesses  in  an 
organization's  secvuity  controls.  The 
agency  nonetheless  recognizes  that 
where  such  compromises  occiu-  through 
no  fault  or  knowledge  of  individual 
employees,  there  would  be  reasonable 
limits  on  the  extent  to  which 
disciplinary  action  would  be  taken. 
However,  to  maintain  emphasis  on  the 
seriousness  of  such  security  breeches 
and  deter  the  deliberate  fabrication  of 
"mistakes."  the  agency  beUeves  §  11.10 
should  not  provide  for  exceptions  that 
may  lessen  the  import  nf  such  a 
fabrication. 

90.  One  comment  said  the  agency 
should  consider  the  need  for  criminal 
law  reform  because  current  computer 
Clime  laws  do  not  address  signatures 
when  imauthorized  access  or  computer 
use  is  not  an  issue.  Another  comment 
argued  that  proposed  §  ll.lO(j)  should 
be  expanded  beyond  "individual" 
accountabiUty  to  include  business 
entities. 

The  agency  wiU  consider  the  need  for 
recommending  legislative  initiatives  to 
address  electronic  signature  falsification 
in  Ught  of  the  experience  it  gains  with 
this  regulation.  The  agency  does  not 
beUeve  it  necessary  to  address  business 
entity  accountabiUty  specifically  In 
§  11.10  because  the  emphasis  is  on 
actions  and  accountability  of 
individuals,  and  because  individuals, 
rather  than  business  entities,  apply 
signatures. 

91.  One  comment  suggested  that 
proposed  §  ll.lO(j)  should  be  deleted 
because  it  is  uiuiecessary  because 
individuals  are  presumably  held 
accoimtable  for  actions  taken  under 
their  authority,  and  because,  in  some 
organizations,  individuals  frequently 
delegate  authority  to  sign  their  names. 

As  discussed  in  comments  88  to  90  of 
this  document,  the  agency  has 
concluded  that  this  section  is  necessary. 
Furthermore  it  does  not  limit  delegation 
of  authority  as  described  in  the 
comment.  However,  where  one 
individual  signs  his  or  her  name  on 
behalf  of  someone  else,  the  signature 
applied  should  be  that  of  the  delegatee. 
with  some  notation  of  that  fact,  and  not 
the  name  of  the  delegator.  This  is  the 


same  procedure  commonly  used  on 
paper  documents,  noted  as  "X  for  Y." 

92.  Proposed  §  11.10(k)  states  that 
procedures  and  controls  for  closed 
systems  must  include  the  use  of 
appropriate  systems  dociunentatlon 
controls,  Including:  (1)  Adequate 
controls  over  the  distribution,  access  to. 
and  use  of  dociunentatlon  for  system 
operation  and  maintenance;  and  (2) 
records  revision  and  change  control 
procedures  to  maintain  an  electronic 
audit  trail  that  documents  tlme- 
sequenced  development  and 
modification  of  records.  Several 
comments  requested  clarification  of  the 
type  of  documents  covered  by  proposed 
§  11.10(k).  One  comment  noted  that  this 
section  failed  to  address  controls  for 
record  retention.  Some  conunents 
suggested  limiting  the  scope  of  systems 
documentation  to  appUcatlon  and 
configurable  software,  or  only  to 
software  that  could  compromise  system 
security  or  integrity.  Other  comments 
suggested  that  this  section  should  be 
deleted  because  some  documentation 
needs  wide  distribution  within  an 
oi^ganization.  and  that  it  is  an  onerous 
burden  to  control  user  manuals. 

The  agency  advises  that  §  11.10(k)  is 
intended  to  apply  to  systems 
documentation,  namely,  records 
describing  how  a  system  o(>erates  and  is 
maintained.  inclucUng  standard 
operating  procedures.  The  agency 
beUeves  that  adequate  controls  over 
such  documentation  are  necessary  for 
various  reasons.  For  example,  it  is 
important  for  employees  to  have  correct 
and  updated  versions  of  standard 
operating  and  maintenance  procedures. 
If  this  documentation  is  not  current, 
errors  in  procedures  and/or 
maintenance  are  more  likely  to  occur. 
Part  11  does  not  limit  an  organization's 
discretion  as  to  how  widely  or  narrowly 
any  document  is  to  be  distributed,  and 
FDA  expects  that  certain  documents 
wiU,  in  foct,  be  widely  disseminated. 
However,  some  highly  sensitive 
documentation,  such  as  instructions  on 
how  to  modify  system  security  features, 
would  not  routinely  be  widely 
distributed.  Hence,  it  is  Important  to 
control  distribution  of,  access  to,  and 
use  of  such  documentation. 

Although  the  agency  agrees  that  the 
most  critical  types  of  system  documents 
would  be  those  directiy  affecting  system 
security  and  Integrity,  FDA  does  not 
agree  that  control  over  system 
documentation  should  only  extend  to 
security  related  software  or  to 
appUcation  or  configurable  software. 
Documentation  that  relates  to  operating 
systems,  for  example,  may  also  have  an 
impact  on  security  and  day-to-day 
operations.  The  agency  does  not  agree 


that  it  is  an  onerous  burden  to  control 
docimientation  that  relates  to  effective 
operation  and  security  of  electronic 
records  systems.  Failure  to  control  such 
documentation,  as  discussed  above, 
could  permit  and  foster  records 
falsification  by  making  the  enabling 
instructions  for  these  acts  readily 
available  to  any  individual. 

93.  Concerning  the  proposed 
requirement  for  adequate  controls  over 
documentation  for  system  operation  and 
maintenance,  one  comment  suggested 
that  it  be  deleted  because  it  is  under  the 
control  of  system  vendors,  rather  than 
operating  organizations.  Several 
comments  suggested  that  the  proposed 
provision  be  deleted  because  it 
dupUcates  §  11.10(e)  with  respect  to 
audit  trails.  Some  conunents  also 
objected  to  maintaining  the  change 
control  procedures  in  electronic  form 
and  suggested  deleting  the  word 
"electronic"  from  "electronic  audit 
trails." 

The  agency  advises  that  this  section  is 
Intended  to  apply  to  systems 
documentation  that  can  be  changed  by 
Individuals  within  an  organization.  U 
systems  documentation  can  only  be 
changed  by  a  vendor,  this  provision 
does  not  apply  to  the  vendor's 
customers.  The  agency  acknowledges 
that  systems  documentation  may  be  in 
paper  or  electronic  form.  Where  the 
documentation  is  in  paper  form,  an 
audit  trail  of  revisions  need  not  be  in 
electronic  form.  Where  systems 
documentation  is  in  electronic  form, 
however,  the  agency  Intends  to  require 
the  audit  trail  also  be  in  electronic  form, 
in  accordance  with  §  11.10(e).  The 
agency  acknowledges  that,  in  Ught  of 
the  comments,  the  proposed  rule  may 
not  have  been  clear  enough  regarding 
audit  trails  addressed  in  §11.10(k) 
compared  to  audit  trails  addressed  in 
S  11.10(e)  and  has  revised  the  final  rule 
to  clarify  this  matter. 

The  agency  does  not  agree,  however, 
that  the  audit  trail  provisions  of 
§  11.10(e)  and  (k),  as  revised,  are 
entirely  dupUcative.  Section  11.10(e) 
appUes  to  electronic  records  in  general 
(including  systems  documentation); 
§  11.10(k)  appUes  exclusively  to  systems 
documentation,  regardless  of  whether 
such  documentation  is  in  paper  or 
electronic  form. 

As  revised,  §  11.10(k)  now  reads  as 
follows: 

(k)  Use  of  appi:ppriate  controls  over 
systems  documentation  including: 

(1)  Adequate  coDtrols  over  the  distribution 
of.  access  to.  and  use  of  documentation  for 
system  operation  and  maintenance. 

(2)  Revision  and  change  control  procedures 
to  maintain  an  audit  trail  that  documents 
time-sequenced  development  and 
modification  of  systems  documentation. 


Vm.  Electronic  Records— Controls  for 
Open  Systems  (§11.30) 

Proposed  §  11.30  states  that:  "Open 
systems  used  to  create,  modify, 
maintain,  or  transmit  electronic  records 
shaU  employ  procedures  and  controls 
designed  to  ensure  the  authenticity. 
Integrity  and  confidentiaUty  of 
electronic  records  from  the  point  of 
their  creation  to  the  point  of  their 
receipt."  In  addition.  §  11.30  states: 

*  *  *  Such  procedures  and  controls  shaU 
include  those  identified  in  $  11.10,  as 
appropriate,  and  such  additional  measures  as 
document  encryption  and  use  of  established 
digital  signature  standards  acceptable  to  the 
agency,  to  ensure,  as  necessary  under  the 
circumstances,  record  authenticity,  integrity, 
and  confidentiality. 

94.  One  comment  suggested  that  the 
reference  to  digital  signature  standards 
be  deleted  because  the  agency  should 
not  be  setting  standards  and  should  not 
dictate  how  to  ensure  record 
authenticity,  integrity,  and 
confidentiality.  Other  comments 
requested  clarification  of  the  agency's 
expectations  with  regard  to  digital 
signatures:  (1)  The  kinds  that  would  be 
acceptable.  (2)  the  mechanism  for 
announcing  which  standards  were 
acceptable  (and  whether  that  meant 
FDA  would  be  certifying  particular 
software),  and  (3)  a  definition  of  digital 
signature.  One  comment  asserted  that 
FDA  should  accept  international 
standards  for  digital  signatures.  Some 
comments  also  requested  a  definition  of 
encryption.  One  comment  encouraged 
the  agency  to  further  define  open 
systems. 

The  agency  advises  that  §  11.30 
requires  additional  controls,  beyond 
those  identified  in  §  11.10.  as  needed 
under  the  circumstances,  to  ensure 
record  authenticity,  integrity,  and 
confidentiaUty  for  open  systems.  Use  of 
digital  signatures  is  one  measure  that 
may  be  used,  but  is  not  spedficaUy 
required.  The  agency  wants  to  ensure 
that  the  digital  signature  standard  used 
is,  in  fact,  appropriate.  Development  of 
digital  signature  standards  is  a  complex 
undertaking,  one  FDA  does  not  expect 
to  be  performed  by  individual  firms  on 
an  adjioc  basis,  and  one  FDA  does  not 
now  seek  to  perform. 

The  agency  is  nonetheless  concerned 
that  suc^  standards  be  robust  and 
secure.  CurrenUy,  the  agency  is  aware  of 
two  such  standards,  the  RSA  (Rlvest- 
Shamir-Adleman),  and  NIST's  Digital 
Signature  Standard  (DSS).  The  DSS 
became  Federal  Information  Processing 
Standard  (FIPS)  186  on  December  1, 
1994.  These  standards  are  incorporated 
in  different  software  programs.  The 
agency  does  not  seek  to  certify  or 
otherwise  approve  of  such  programs. 


;mi 


13452       Federal  Register  /  Vol.  62.  No.  54  /  Thursday.  March  20.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  54  /  Thursday.  March  20.  1997  /  Rules  and  Regulations       13453 


but  expects  people  who  use  such 
programs  to  ensure  that  they  are  suitable 
for  their  intended  use.  FDA  is  aware 
that  NIST  provides  certifications 
regarding  mathematical  conformance  to 
the  DSS  core  algorithms,  but  does  not 
formally  evaluate  the  broader  programs 
that  contain  those  algorithms.  The 
agency  has  revised  the  final  rule  to 
clarify  its  intent  that  firms  retain  the 
flexibihty  to  use  any  appropriate  digital 
signature  as  an  additional  system 
control  for  open  systems.  FDA  is  also 
including  a  definition  of  digital 
siraiatiu«  under  §  11.3(b)(5). 

The  agency  does  not  faiisUeve  it 
necessary  to  codify  the  term 
"encryption"  because,  unlike  the  term 
digital  signature,  it  has  been  in  general 
use  for  many  years  and  is  generally 
understood  to  mean  the  transforming  of 
a  writing  into  a  secret  code  or  cipher. 
The  agency  is  aware  that  there  are 
several  commercially  availabla  software 
programs  that  impl«nent  both  digital 
signatures  and  encryption. 

95.  Two  comments  noted  that  use  of 
digital  signatures  and  encryption  is  not 
necessary  in  the  context  of  PDMA, 
where  access  to  an  electronic  record  is 
limited  once  it  is  signed  and  stored.  One 
of  the  conmients  suggested  that 
proposed  §  11.30  be  revised  to  clarify 
this  point. 

As  disoissed  in  comment  94  of  this 
dociunent.  use  of  digital  signatures  and 
encryption  would  be  an  option  when 
extra  measures  are  necessary  under  the 
draunstances.  In  the  case  of  PDMA 
recorxls,  such  measures  may  be 
warranted  in  certain  dnnunstances,  and 
unnecessary  in  others.  For  example,  if 
electronic  records  were  to  be 
transmitted  by  a  firm's  representative  by 
way  of  a  public  online  service  to  a 
central  location,  additional  measiues 
would  be  necessary.  On  the  other  hand, 
where  the  representative's  records  are 
hand  deUveied  to  that  location,  or 
transferred  by  direct  connection 
between  the  representative  and  the 
central  location,  such  additional 
measures  to  ensiue  record  authenticity, 
confidentiahty,  and  integrity  may  not  be 
necessary.  The  agency  does  not  beUeve 
that  it  is  practical  to  revise  §  11.30  to 
elaborate  on  every  possible  situation  in 
which  additional  measiues  would  or 
would  not  be  needed. 

96.  One  comment  addressed 
encryption  of  submissions  to  FDA  and 
asked  if  people  making  those 
submissions  would  have  to  give  the 
agency  the  appropriate  "keys"  and,  if 
so,  how  the  agency  woidd  protect  the 
security  of  such  information. 

The  agency  intends  to  develop 
appropriate  procedures  regarding  the 
exchange  of  "keys"  attencknt  to  use  of 


encryption  and  digital  signat\u«s,  and 
will  protect  those  keys  that  must  remain 
confidential,  in  the  same  manner  as  the 
agency  currently  protects  trade  secrets. 
Where  the  agency  and  a  submitter  agree 
to  use  a  system  that  calls  for  the 
exchange  of  secret  keys,  FDA  will  work 
with  submitters  to  achieve  mutually 
agreeable  procedures.  The  agency  notes, 
however,  that  not  all  encryption  and 
digital  signatiue  systems  require  that 
enabling  keys  be  secret. 

97.  One  comment  noted  that  proposed 
§  11.30  does  not  mention  availability 
and  nonrepudiation  and  requested 
clarification  of  the  term  "point  of 
receipt."  The  comment  noted  that, 
where  an  electronic  record  is  received  at 
a  person's  electronic  mailbox  (which 
resides  on  an  open  system),  additional 
measures  may  be  needed  when  the 
record  is  transferred  to  the  person's  own 
local  computer  because  such  additional 
transfer  entails  additional  security  risks. 
The  comment  suggested  wording  that 
would  extend  o{>en  system  controls  to 
the  point  where  records  are  ultimately 
retained. 

The  agency  agrees  that,  in  the 
situation  described  by  the  comment, 
movement  of  the  electronic  record  from 
an  electronic  mailbox  to  a  person's  local 
computer  may  necessitate  open  system 
contiols.  However,  situations  may  vary 
considerably  as  to  the  ultimate  point  of 
receipt,  and  FDA  beUeves  proposed 
§  11.30  offers  greater  flexibihty  in 
determining  open  system  controls  than 
revisions  suggested  by  the  comment. 
The  agency  advises  that  the  concept  of 
nonrepudiation  is  part  of  record 
authenticity  and  integrity,  as  already 
covered  by  §  11.10(c).  Therefore,  FDA  is 
not  revising  §  11.30  as  suggested. 

DL  Electronic  Records — Signature 
Manifiestatioiis  (§  11,50) 

Proposed  §  11.50  requires  that 
electronic  records  that  are  electronically 
signed  must  display  in  clear  text  the 
printed  name  of  the  signer,  and  the  date 
and  time  when  the  electronic  signatxire 
was  executed.  This  section  also  requires 
that  electronic  records  clearly  indicate 
the  meaning  (such  as  review,  approval, 
responsibihty,  and  authorship) 
associated  with  their  attendant 
signatures. 

98.  Several  comments  suggested  that 
the  information  required  under 
proposed  §  11.50  need  not  be  contained 
in  the  electronic  records  themselves,  but 
only  in  the  human  readable  format 
(screen  displays  and  printouts)  of  such 
records.  The  comments  explained  that 
the  records  themselves  need  only 
contain  links,  such  as  signature  attribute 
codes,  to  such  information  to  produce 
the  displays  of  information  required. 


The  comments  noted,  for  example,  that, 
where  electronic  signatures  consist  of  an 
identification  code  in  combination  with 
a  password,  the  combined  code  and 
password  itself  would  not  be  part  of  the 
display.  Some  comments  suggested  that 
proposed  §  1 1 .50  be  revised  to  clarify 
what  items  are  to  be  displayed. 

The  agency  agrees  ana  has  revised 
proposed  §  11.50  accordingly.  The 
intent  of  this  section  is  to  require  that 
human  readable  forms  of  signed 
electronic  records,  such  as  computer 
screen  displays  and  printouts  bear:  (1) 
The  printed  name  of  the  signer  (at  the 
time  the  record  is  signed  as  well  as 
whenever  the  record  is  read  by 
humans):  (2)  the  date  and  time  of 
signing:  and  (3)  the  meaning  of  the 
signatxire.  The  agency  beUeves  that 
revised  §  11.50  will  afford  persons  the 
flexibihty  they  need  to  implement  the 
display  of  information  appropriate  for 
their  own  electronic  records  systems, 
consistent  with  other  system  controls  in 
part  11,  to  ensure  record  integrity  and 
prevent  falsification. 

99.  One  comment  stated  that  the 
controls  in  proposed  §  11.50  would  not 
protect  against  inaccurate  entries. 

FDA  advises  that  the  purpose  of  this 
section  is  not  to  protect  against 
inaccurate  entries,  but  to  provide 
unambiguous  documentation  of  the 
signer,  when  the  signature  was 
executed,  and  the  signature's  meaning. 
The  agency  beheves  that  such  a  record 
is  necessary  to  document  individual 
responsibihty  and  actions. 

In  a  paper  environment,  the  printed 
name  of  the  individual  is  generally 
present  in  the  signed  record,  frequently 
part  of  a  traditional  "signature  block." 
In  an  electronic  environment,  the 
person's  name  may  not  be  apparent, 
especially  where  the  signature  is  based 
on  identification  codes  combined  with 
passwords.  In  addition,  the  meaning  of 
a  signature  is  generally  apparent  in  a 
paper  record  by  virtue  of  the  context  of 
the  record  or,  more  often,  exphcit 
phrases  such  as  "approved  by," 
"reviewed  by,"  and  "performed  by." 
Thus,  the  agency  beUeves  that  for  clear 
documentation  purposes  it  is  necessary 
to  carry  such  meanings  into  the 
electronic  record  environment. 

100.  One  comment  suggested  that 
proposed  §  11.50  should  apply  only  to 
those  records  that  are  required  to  be 
signed,  and  that  the  display  of  the  date 
and  time  should  be  performed  in  a 
secure  manner. 

The  agency  intends  that  this  section 
apply  to  all  signed  electronic  records 
regardless  of  whether  other  regulations 
require  them  to  be  signed.  The  agency 
believes  that  if  it  is  important  enough 
that  a  record  be  signed,  human  readable 


displays  of  such  records  must  include 
the  printed  name  of  the  signer,  the  date  * 
and  time  of  signing,  and  the  meaning  of 
the  signature.  Such  information  is 
crucial  to  the  agency's  ability  to  protect 
pubhc  health.  For  example,  a  message 
from  a  firm's  management  to  employees 
instructing  them  on  a  particular  course 
of  action  may  be  critical  in  litigation. 
This  requirement  will  help  ensure  clear 
documentation  and  deter  falsification 
regardless  of  whether  the  signature  is 
electronic  or  handwritten. 

The  agency  agrees  that  the  display  of 
information  should  be  carried  out  in  a 
secure  manner  that  preserves  the 
integrity  of  that  information.  The 
agency,  however,  does  not  beUeve  it  is 
necessary  at  this  time  to  revise  §  11.50 
to  add  specific  security  measures 
because  other  requirements  of  part  11 
have  the  effect  of  ensuring  appropriate 
security. 

Because  signing  information  is 
important  regardless  of  the  type  of 
signature  used,  the  agency  has  revised 
§  11.50  to  cover  all  types  of  signings. 

101.  Several  comments  objected  to  the 
requirement  in  proposed  §  11.50(a)  that 
the  time  of  signing  be  displayed  in 
addition  to  the  date  on  the  grounds  that 
such  information  is:  (1)  Unnecessary,  (2) 
costly  to  implement,  (3)  needed  in  the 
electronic  record  for  auditing  purposes, 
but  not  needed  in  the  display  of  the 
record,  and  (4)  only  needed  in  critical 
apphcations.  Some  comments  asserted 
that  recording  time  should  be  optional. 
One  comment  asked  whether  the  time 
should  be  local  to  the  signer  or  to  a 
central  network  when  electronic  record 
systems  cross  different  time  zones. 

The  agency  beheves  that  it  is  vital  to 
record  the  time  when  a  signature  is 
apphed.  Documenting  the  time  when  a 
signature  was  apphed  can  be  critical  to 
demonstrating  that  a  given  record  was, 
or  was  not,  falsified.  Regarding  systems 
that  may  span  different  time  zones,  the 
agency  advises  that  the  signer's  local 
time  is  the  one  to  be  recorded. 

102.  One  comment  assumed  that  a 
person's  user  identification  code  coidd 
be  displayed  instead  of  the  user's 
printed  name,  along  with  the  date  and 
time  of  signing. 

This  assumption  is  incorrect.  The 
agency  intends  that  the  printed  name  of 
the  signer  be  displayed  for  purposes  of 
unambiguous  documentation  and  to 
emphasize  the  importance  of  the  act  of 
signing  to  the  signer.  The  agency 
beheves  that  bemuse  an  identification 
code  is  not  an  actual  name,  it  would  not 
be  a  satisfactory  substitute. 

103.  One  comment  suggested  that  the 
word  "printed"  in  the  phrase  "printed 
name"  be  deleted  because  the  word  was 
superfluous.  The  comment  also  stated 


that  the  rule  shoiUd  state  when  the  clear 
text  must  be  created  or  displayed 
because  some  computer  systems,  in  the 
context  of  electronic  data  interdiange 
transactions,  append  digital  signatures 
to  records  before,  or  in  connection  with, 
communication  of  the  record. 

The  agency  disagrees  that  the  word 
"printed"  is  supeiSuous  because  the 
intent  of  this  section  is  to  show  the 
name  of  the  person  in  an  unambiguous 
manner  that  can  be  read  by  anyone.  The 
agency  beheves  that  requiring  the 
printed  name  of  the  signer  instead  of 
codes  or  other  manifestations,  more 
effectively  provides  clarity. 

The  agency  has  revised  this  section  to 
clarify  the  point  at  which  the  signer's 
information  must  be  displayed,  namely, 
as  part  of  any  human  readable  form  of 
the  electronic  record.  The  revision,  in 
the  agency's  view,  addresses  the 
comment's  concern  regarding  the 
apphcation  of  digital  signatures.  The 
agency  advises  that  under  §  11.50,  any 
time  after  an  electronic  record  has  been 
signed,  individuals  who  see  the  human 
readable  form  of  the  record  will  be  able 
to  immediately  tell  who  signed  the 
record,  when  it  was  signed,  and  what 
the  signature  meant,  lliis  includes  the 
signer  who,  as  with  a  traditional 
signature  to  paper,  will  be  able  to 
review  the  signature  instanUy. 

104.  One  comment  asked  if  the 
operator  would  have  to  see  the  meaning 
of  the  signature,  or  if  the  infonnation 
had  to  be  stored  on  the  physical 
electronic  record. 

As  discussed  in  comment  100  of  this 
document,  the  information  required  by 
S  ll.SOfb)  must  be  displayed  in  the 
human  readable  format  of  the  electronic 
record.  Persons  may  elect  to  store  that 
infonnation  direcUy  within  the 
electronic  record  itself,  or  in  logically 
associated  records,  as  long  as  such 
information  is  displayed  any  time  a 
person  reads  the  record. 

105.  One  comment  noted  that 
proposed  §  11.50(b)  could  be  interpreted 
to  require  lengthy  explanations  of  the 
signatures  and  the  credentials  of  the 
signers.  The  comment  also  stated  that 
this  information  would  more  naturally 
be  contained  in  standard  operating 
procedures,  manuals,  or  accompanying 
hterature  than  in  the  electronic  records 
themselves.  ' 

The  agency  beheves  that  the  comment 
misinterprets  the  intent  of  this 
provision.  Recording  the  meaning  of  the 
signature  does  not  infer  that  the  signer's 
credentials  or  other  lengthy 
explanations  be  part  of  that  meaning. 
The  statement  must  merely  show  what 
is  meant  by  the  act  of  signing  (e.g., 
review,  approval,  responsibility, 
authorship). 


106.  One  comment  noted  that  the 
meaning  of  a  signature  may  be  included 
in  a  (digital  signature)  pubhc  key 
certificate  and  asked  if  this  would  be 
acceptable.  The  comment  also  noted 
that  the  certificate  might  be  easily 
accessible  by  a  record  recipient  from 
either  a  recognized  database  or  one  that 
might  be  part  of,  or  associated  with,  the 
electronic  record  itself.  The  comment 
further  suggested  that  FDA  would 
benefit  from  participating  in  developing 
rules  of  practice  regarding  certificate- 
based  pubhc  key  cryptography  and 
infrastructure  with  the  Infonnation 
Security  Committee,  Section  of  Science 
and  Technology,  of  the  American  Bar 
Association  (ABA). 

The  intent  of  this  provision  is  to 
clearly  discern  the  meaning  of  the 
signature  when  the  electronic  record  is 
displayed  in  human  readable  form.  The 
agency  does  not  expect  such  meaning  to 
be  contained  in  or  displayed  by  a  pubhc 
key  certificate  because  the  pubUc  key  is 
generally  a  fixed  value  associated  with 
an  individual.  The  certificate  is  used  by 
the  recipient  to  authenticate  a  digital 
signature  that  may  have  different 
meanings,  depending  upon  the  record 
being  signed.  FDA  acknowledges  that  it 
is  possible  for  someone  to  establish 
different  pubhc  keys,  each  of  which 
may  indicate  a  different  signature 
meaning.  Part  11  would  not  prohibit 
multiple  "meaning"  keys  provided  the 
meaning  of  the  signature  itself  was  still 
clear  in  the  display  of  the  record,  a 
feature  that  could  conceivably  be 
implemented  by  software. 

Regarding  work  of  the  ABA  and  other 
standard-setting  organizations,  the 
agency  welcomes  an  open  dialog  with 
such  organizations,  for  the  mutiial 
benefit  of  all  parties,  to  establish  and     . 
facihtate  the  use  of  electronic  record/ 
electronic  signature  technologies.  FDA's 
partidpaaon  in  any  such  activities 
would  be  in  accordance  with  the 
agency's  poUcy  on  standards  stated  in 
the  Federml  Register  of  October  11, 1995 
(60  FR  53078). 

Revised  §  11.50,  signature 
manifestations,  reads  as  follows: 

(a)  Signed  electronic  records  shall  contain 
infonnation  associated  with  the  signing  that 
clearly  indicates  ail  of  the  following: 

(1)  The  printed  name  of  the  signer, 

(2)  The  date  and  time  when  the  signature 
was  executed;  and 

(3)  The  meaning  (such  as  review,  approval, 
responsibility,  or  authonhip)  associated  with 
the  signature. 

(b)  The  items  identified  in  paragraphs 
(a)(1),  (a)(2),  and  (aK3)  of  this  section  shall 
be  subject  to  the  same  controls  as  for 
electronic  records  and  shall  be  included  as 
part  of  any  human  readable  form  of  the 
electronic  record  (such  as  electronic  display 
or  printout). 
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X.  Electroaic  Records — Signature/ 
Record  Linldng  (§  11.70) 

107.  Proposed  §  11.70  states  that 
electronic  signatures  and  handwritten 
signatures  executed  to  electronic 
records  must  be  verifiably  bound  to 
their  respective  records  to  ensure  that 
signatures  could  not  be  excised,  copied, 
or  otherwise  transferred  to  falsify 
another  electronic  record. 

Many  comments  objected  to  this 
provision  as  too  prescriptive, 
imnecessary.  unattainable,  and 
excessive  in  comparison  to  paper -based 
records.  Some  comments  asserted  that 
the  objectives  of  the  section  could  be 
attained  through  appropriate  procedural 
and  administrative  controls.  The 
comments  also  suggested  that  objectives 
of  the  provision  could  be  met  by 
appropriate  software  (i.e.,  logical]  links 
between  the  electronic  signatures  and 
electronic  records,  and  that  such  Links 
are  common  in  systems  that  use 
identification  codes  in  combination 
with  passwords.  One  firm  expressed  full 
support  for  the  provision,  and  noted 
that  its  system  implements  such  a 
feature  and  that  signature-to-record 
binding  is  gimilnr  to  the  record- locking 
provision  of  the  proposed  PDMA 
regulations. 

The  agency  did  not  intend  to  mandate 
use  of  any  particular  technology  by  use 
of  the  word  "binding."  FDA  recognizes 
that,  because  it  is  relatively  easy  to  copy 
an  electronic  signature  to  another 
electronic  record  and  thus  compromise 
or  falsify  that  record,  a  technology  based 
link  is  necessary.  The  agency  does  not 
beUeve  that  procedural  or 
administrative  controls  alone  are 
sufficient  to  ensure  that  objective 
because  such  controls  could  be  more 
easily  drcimavented  than  a 
straightforward  technology  based 
approach.  In  addition,  when  electronic 
records  are  transferred  from  one  party  to 
another,  the  procedural  controls  used  by 
the  sender  and  recipient  may  be 
different.  This  could  result  in  record 
falsification  by  signature  transfer. 

The  agency  agrees  that  the  word 
"link"  would  offer  persons  greater 
flexibihty  in  implementing  the  intent  of 
this  provision  and  in  associating  the 
names  of  individuals  with  their 
identification  codes/passwords  without 
actually  recording  the  passwords 
themselves  in  electronic  records.  The 
agency  has  revised  proposed  §  11.70  to 
state  that  signatiu^s  shall  be  Unked  to 
their  electronic  records. 

108.  Several  comments  argued  that 
proposed  §  11.70  requires  absolute 
protection  of  electronic  records  from 
falsification,  an  objective  that  is 


unreahstic  to  the  extent  that  determined 
individuals  could  falsify  records. 
The  agency  acknowledges  that, 
despite  elaborate  system  controls, 
certain  determined  individuals  may  find 
a  way  to  defeat  antifalsification 
measures.  FDA  will  pursue  such  illegal 
activities  as  vigorously  as  it  does 
falsification  of  paper  records.  For 
purposes  of  part  1 1 ,  the  agency's  intent 
is  to  require  measures  that  prevent 
electronic  records  falsification  by 
ordinary  means.  Therefore,  FDA  has 
revised  §  11.70  by  adding  the  phrase  "by 
ordinary  means"  at  the  end  of  this 
section. 

109.  Several  comments  suggested 
changing  the  phrase  "another  electronic 
record"  to  "an  electronic  record"  to 
clarify  that  the  antifalsification 
provision  appUes  to  the  ciuxent  record 
as  well  as  any  other  record. 

The  agency  agrees  and  has  revised 
§  11.70  accordingly. 

110.  Two  comments  argued  that 
signature-to-record  binding  is 
unnecessary,  in  the  context  of  PDMA, 
beyond  the  point  of  record  creation  (i.e., 
when  records  are  transmitted  to  a  point 
of  receipt).  The  comments  asserted  that 
persons  who  might  be  in  a  position  to 
separate  a  signature  from  a  record  (for 
purposes  of  falsification)  are  individuals 
responsible  for  record  integrity  and  thus 
unlikely  to  falsify  records.  The 
comments  also  stated  that  signatiue-to- 
record  binding  is  produced  by  software 
coding  at  the  time  the  record  is  signed, 
and  suggested  that  proposed  §  11.70 
clarify  that  binding  would  be  necessary 
onfy  up  to  the  point  of  actual 
transmission  of  the  electronic  record  to 
a  central  point  of  receipt. 

The  agency  disagrees  with  the 
comment's  premise  that  the  need  for 
binding  to  prevent  falsification  depends 
on  the  disposition  of  people  to  falsify 
records.  The  agency  beUeves  that 
reliance  on  individual  tendencies  is 
insufficient  insurance  against 
falsification.  The  agency  also  notes  that 
in  the  traditional  paper  record,  the 
signatiiie  remains  bound  to  its 
corresponding  record  regardless  of 
where  the  record  may  go. 

111.  One  comment  suggested  that 
prop>osed  §  11.70  be  deleted  because  it 
appears  to  require  that  all  records  be 
kept  on  inalterable  media.  The  comment 
also  suggested  that  the  phrase 
"otherwise  transferred"  be  deleted  on 
the  basis  that  it  should  be  permissible 
for  copies  of  handwritten  signatures 
(recorded  electronically)  to  be  made 
when  used,  in  addition  to  another 
unique  individual  identification 
mechanism. 

The  agency  advises  that  neither 
§  11.70.  nor  other  sections  in  part  11, 


requires  that  records  be  kept  on 
inaherable  media.  What  is  required  is 
that  whenever  revisions  to  a  record  are 
made,  the  original  entries  must  not  be 
obsciired.  In  addition,  this  section  does 
not  prohibit  copies  of  handwritten 
signatiu^s  recorded  electronically  from 
being  made  for  legitimate  reasons  that 
do  not  relate  to  record  falsification. 
Section  11.70  merely  states  that  such 
copies  must  not  be  made  that  falsify 
electronic  records. 

112.  One  comment  suggested  that 
proposed  §  11.70  be  revised  to  require 
application  of  response  cryptographic 
methods  because  only  those  methods 
could  be  used  to  compfy  with  the 
regulation.  The  comment  noted  that,  for 
certificate  based  public  key 
cryptographic  methods,  the  agency 
should  address  verifiable  binding 
between  the  signer's  name  and  pubUc 
key  as  well  as  binding  between  digital 
signatures  and  electronic  records.  The 
conmient  also  suggested  that  the 
regulation  should  reference  electronic 
signatiues  in  the  context  of  secure  time 
and  date  stamping. 

The  agency  intends  to  permit 
maximiun  flexibihty  in  how 
organizations  achieve  the  linking  called 
for  in  §  11.70,  and,  as  discussed  above, 
has  revised  the  regulation  accordingly. 
Therefore,  FDA  does  not  believe  that 
cryptographic  and  digital  signature 
methods  would  be  the  only  ways  of 
linking  an  electronic  signature  to  an 
electronic  dooiment.  In  fact,  one  firm 
commented  that  its  system  binds  a 
person's  handwritien  signature  to  an 
electronic  record.  The  agency  agrees 
that  use  of  digital  signatiires 
accomplishes  the  same  objective 
because,  if  a  digital  signature  were  to  be 
copied  from  one  record  to  another,  the 
second  record  would  fail  the  digital 
signatiue  verification  procedure. 
Furthermore,  FDA  notes  that  concerns 
regarding  binding  a  person's  name  with 
the  {>erson's  public  key  would  be 
addressed  in  the  context  of  §  11.100(b) 
because  an  organization  must  establish 
an  individual's  identity  before  assigning 
or  certifying  an  electronic  signatiue  (or 
any  of  the  electronic  signatiire 
components). 

113.  Two  conunents  requested 
clarification  of  the  types  of  technologies 
that  could  be  used  to  meet  the 
requirements  of  pro{>osed  §  11.70. 

As  discussed  in  comment  107  of  this 
document,  the  agency  is  affording 
persons  maximum  flexibihty  in  using 
any  appropriate  method  to  link 
electronic  signatures  to  their  respective 
electronic  records  to  prevent  record 
falsification.  Use  of  digital  signatures  is 
one  such  method,  as  is  use  of  software 
locks  to  prevent  sections  of  codes 


representing  signatures  fit>m  being 
copied  or  removed.  Because  this  is  an 
area  of  developing  technology,  it  is 
likely  that  other  linking  methods  will 
emerge. 

XI.  Electronic  Signatures — General 
Requirements  (§  11.100) 

Proposed  §  11.100(a)  states  that  each 
electronic  signature  must  be  unique  to 
one  iiuhvidual  and  not  be  reused  or 
reassigned  to  anyone  else. 

114.  One  comment  asserted  that 
several  people  should  be  permitted  to 
share.a  oommon  identification  code  and 
password  where  access  control  is 
limited  to  inquiry  only. 

Part  1 1  does  not  prohibit  the 
estabUshment  of  a  common  group 
identification  code/password  for  read 
only  access  purposes.  However,  such 
commonly  shared  codes  and  passwords 
would  not  be  regarded,  and  must  not  be 
used,  as  electronic  signatures.  Shared 
access  to  a  common  database  may 
nonetheless  be  implemented  by  granting 
appropriate  common  record  access 
privileges  to  groups  of  people,  each  of 
whom  has  a  unique  electronic  signature. 

115.  Several  comments  said  proposed 
§  11.100(a)  should  permit  identification 
codes  to  be  reused  and  reassigned  from 
one  employee  to  another,  as  long  as  an 
audit  trail  exists  to  associate  an 
identification  code  with  a  given 
individual  at  any  one  time,  and  different 
passwords  are  used.  Several  ccHiunents 
said  the  section  should  indicate  if  the 
agency  intends  to  restrict  authority 
delegation  by  the  nonreassignment  or 
nonreuse  provision,  or  by  the  provision 
in  §  11.200(a)(2)  requiring  electronic 
signatures  to  be  used  only  by  their 
genuine  owners.  The  comments 
questioned  whether  reuse  means 
restricting  one  luincryptographic  based 
signature  to  only  one  record  and  argued 
that  passwords  need  not  be  unique  if  the 
combined  identification  code  and 
password  are  unique  to  one  individual. 
One  comment  recommended  caution  in 
using  the  term  "ownership"  because  of 
possible  confusion  with  intellectual 
property  rights  or  ownership  of  the 
computer  systems  themselves. 

The  agency  advises  that,  where  an 
electronic  signature  consists  of  the 
combined  identification  code  and 
password,  §  11.100  would  not  prohibit 
the  reassignment  of  the  identification 
code  provided  the  combined 
identification  code  and  password 
remain  unique  to  prevent  record 
falsification.  The  agency  beUeves  that 
such  reassignments  are  inadvisable, 
however,  to  the  extent  that  they  might 
be  combined  with  an  easily  guessed 
password,  thus  increasing  the  chances 
that  an  individual  might  assiune  a 


signature  belonging  to  someone  else. 
The  agency  also  advises  that  where 
people  can  read  identification  codes 
(e.g.,  printed  niunbers  and  letters  that 
are  typed  at  a  keyboard  or  read  from  a 
card),  the  risks  of  someone  obtaining 
that  information  as  part  of  a  falsification 
effort  would  be  greatly  increased  as 
compared  to  an  identification  code  that 
is  not  in  human  readable  form  (one  that 
is,  for  example,  encoded  on  a  "secure 
card"  or  other  device). 

Regarding  the  delegation  of  authority 
to  use  electronic  signatures,  FDA  does 
not  intend  to  restrict  the  abihty  of  one 
individual  to  sign  a  record  or  otherwise 
act  on  behalf  of  another  individual. 
However,  the  apphed  electronic 
signatiue  must  be  the  assignee's  and  the 
record  should  clearly  indicate  the 
capacity  in  which  the  person  is  acting 
(e.g.,  on  behalf  of,  or  under  the  authority 
of,  someone  else).  This  is  analogous  to 
traditional  paper  records  and 
handwritten  signatures  when  person 
"A"  signs  his  or  her  own  name  under 
the  signatiu^  block  of  person  "B,"  with 
appropriate  explanatory  notations  such 
as  "for"  or  "as  representative  of  person 
B.  In  such  cases,  person  A  does  not 
simply  sign  the  name  of  person  B.  The 
agency  expects  the  same  procedure  to  be 
used  for  electronic  records  and 
electronic  signattires. 

The  agency  intends  the  term  "reuse" 
to  refer  to  an  electronic  signattire  used 
by  a  different  person.  The  agency  does 
not  regard  as  "reuse"  the  rephcate 
apphcation  of  a  noncryptographic  based 
electronic  signature  (such  as  an 
identification  code  and  password)  to 
different  electronic  records.  For  clarity, 
FDA  has  revised  the  phrase  "not  be 
reused  or  reassigned  to"  to  state  "not  be 
reused  by.  or  reassigned  to,"  in 
§  11.100(a). 

The  reference  in  §  11.200(a)  to 
ownership  is  made  in  the  context  of  an 
individual  owning  or  being  assigned  a 
particular  electronic  signatiu^  that  no 
other  individual  may  use.  FDA  beUeves 
this  is  cleeir  and  that  concerns  regarding 
ownership  in  the  context  of  intellectual 
property  rights  at  hardware  are 
misplaced. 

116.  One  conunent  suggested  that 
proposed  §  11.100(a)  should 
accommodate  electronic  signatures 
assigned  to  organizations  rather  than 
individuals. 

The  agency  advises  that,  for  purposes 
of  part  1 1 ,  electronic  signatures  are 
those  of  individual  human  beings  and 
not  organizations.  For  example,  FDA 
does  not  regard  a  corporate  seal  as  an 
individual's  signature.  Hiunans  may 
represent  and  obUgate  organizations  by 
signing  records,  however.  For 
clarification,  the  agency  is  substituting 


the  word  "individual"  for  "person"  in 
the  definition  of  electronic  signature 
(§  11.3(b)(7))  because  the  broader 
definition  of  person  within  the  act 
includes  organizations. 

117.  Proposed  §  11.100(b)  states  that, 
before  an  electronic  signature  is 
assigned  to  a  person,  the  identity  of  the 
individual  must  be  verified  by  the 
assigning  authority. 

Two  comments  noted  that  where 
people  use  identification  codes  in 
combination  with  passwords  only  the 
identification  code  portion  of  the 
electronic  agnature  is  assigned,  not  the 
password.  Another  comment  argued 
that  the  word  "assigned"  is 
inappropriate  in  the  context  of 
electronic  signatures  based  upon  pubhc 
key  cryptography  because  the 
appropriate  authorify  certifies  the  bind 
between  the  individual's  pubhc  key  and 
identity,  and  not  the  electronic 
simature  itself. 

The  agency  acknowledges  that,  for 
certain  types  of  electronic  signatures, 
the  authorizing  or  certifying 
organization  issues  or  approves  only  a 
portion  of  what  eventu^ly  becomes  an 
individual's  electroiuc  signature.  FDA 
wishes  to  accommodate  a  broad  variety 
of  electronic  signatures  and  is  therefore 
revising  §  11.100(b)  to  require  that  an 
organization  verify  the  identity  of  an 
individual  before  it  estabhshes,  assigns, 
certifies,  or  otherwise  sanctions  an 
individual's  electronic  signatme  or  any 
element  of  such  electronic  signatiu«. 

118.  One  comment  suggested  that  the 
word  "verified"  in  proposed  §  11.100(b) 
be  changed  to  "confirmed."  Other 
conunents  addressed  the  method  of 
verifying  a  {>erson's  identify  and 
suggested  that  the  section  specify 
acceptable  verification  methods, 
including  high  level  procedures 
regarding  the  relative  strength  of  that 
verification,  and  the  need  for  personal 
appearances  or  supporting 
documentation  such  as  birth  certificates. 
Two  comments  said  the  verification 
provision  should  be  deleted  because 
normal  internal  controls  are  adequate, 
andthat  it  was  impractical  for 
multinational  companies  whose 
employees  are  globally  dispersed. 

"The  agency  does  not  beUeve  that  there 
is  a  sufficient  difference  between 
"verified"  and  "confirmed"  to  warrant  a 
change  in  this  section.  Both  words 
indicate  that  organizations  substantiate 
a  person's  identity  to  prevent 
impersonations  when  an  electronic 
signature,  or  any  of  its  elements,  is 
being  established  or  certified.  The 
agency  disagrees  with  the  assertion  that 
this  requirement  is  unnecessary. 
Without  verifying  someone's  identity  at 
the  outset  of  estabhshing  or  certifying 
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an  individual's  electronic  signature,  or  a 
portion  thereof,  an  imposter  might 
easily  access  and  compromise  many 
recoids.  Moreover,  an  imposter  could 
continue  this  activity  for  a  prolonged 
period  of  time  despite  other  system 
controls,  with  potentially  serious 
consequences. 

The  agency  does  not  beheve  that  the 
size  of  an  organization,  or  global 
dispersion  of  its  employees,  is  reason  to 
abandon  this  vital  control.  Such 
dispersion  may,  in  fact,  make  it  easier 
for  an  impostor  to  pose  as  someone  else 
in  the  absence  of  such  verification. 
Further,  the  agency  does  not  accept  the 
imphcation  that  multinational  firms 
would  not  verify  the  identity  of  their 
employees  as  part  of  other  routine 
pnxsdures,  such  as  when  individuals 
are  first  hired. 

In  addition,  in  cases  where  an 
organization  is  widely  dispersed  and 
electronic  signatures  are  estabUshed  or 
certified  centrally,  §  11.100(b)  does  not 
prohibit  organizations  bom  having  their 
local  units  perform  the  verification  and 
relaying  this  information  to  the  central 
authority.  Similarly,  local  units  may 
conduct  the  electronic  signatiue 
assimment  or  certification. 

FDA  does  not  beUeve  it  is  necessary 
at  this  time  to  specify  methods  of 
identity  verification  and  expects  that 
organizations  will  consider  risks 
attendant  to  sanctioning  an  erroneously 
assigned  electronic  signature. 

119.  Proposed  §  11.100(c)  states  that 
persons  using  electronic  signatures  must 
certify  to  the  agency  that  their  electronic 
signatiue  system  giiarantees  the 
authenticity,  vahdity,  and  binding 
nature  of  any  electronic  signature. 
Persons  utilizing  electronic  signatures 
would,  upon  agency  request,  provide 
additional  certification  or  testimony  that 
a  specific  electronic  signature  is 
authentic,  valid,  and  binding.  Such 
certification  would  be  submitted  to  the 
FDA  district  office  in  which  territory  the 
electronic  signature  system  is  in  use. 

Many  comments  objected  to  the 
proposed  requirement  that  persons 
provide  FDA  %vith  certification 
regarding  their  electronic  signature 
systems.  The  comments  asserted  that 
the  requirement  was:  (1) 
Unprecedented.  (2)  unreaUstic,  (3) 
unnecessary,  (4)  contradictory  to  the 
principles  and  intent  of  system 
vahdation,  (5)  too  burdensome  for  FDA 
to  manage  logistically,  (6)  apparently 
intended  only  to  simpUfy  FDA 
litigation,  (7)  impossible  to  meet 
regarding  "guarantees"  of  authentidfy. 
and  (8)  an  apparent  substitute  for  FDA 
inspections. 

n)A  agrees  in  part  with  these 
comments.  This  final  rule  reduces  the 


scope  and  burden  of  certification  to  a 
statement  of  intent  that  electronic 
signatures  are  the  legally  binding 
equivalent  of  handwritten  signatures. 

As  noted  previously,  the  agency 
beheves  it  is  important,  within  the 
context  of  its  health  protection 
activities,  to  ensure  that  persons  who 
implement  electronic  signattu«s  fully 
equate  the  legally  binding  nature  of 
electronic  signatures  with  the 
traditional  handwritten  paper-based 
signatures.  The  agency  is  concerned  that 
individuals  might  disavow  an  electronic 
signatiue  as  something  completely 
different  fitjm  a  traditional  handwritten 
signature.  Such  contention  could  result 
in  confusion  and  possibly  extensive 
litigation. 

Moreover,  a  limited  certification  as 
provided  in  this  final  rule  is  consistent 
with  other  legal,  regulatory,  and 
commercial  practices.  For  example, 
electronic  data  exchange  trading  partner 
agreements  are  often  written  on  paper 
and  signed  with  traditional  handwritten 
signatures  to  estabUsh  that  certain 
electronic  identifiers  are  recognized  as 
equivalent  to  traditional  handwritten 
signatures. 

FDA  does  not  expect  electronic 
signature  systems  to  be  guaranteed 
foolproof.  The  agency  does  not  intend, 
under  §  11.100(c).  to  estabUsh  a 
requirement  that  is  imattainable. 
Certification  of  an  electronic  signatiue 
system  as  the  legally  binding  equivalent 
of  a  traditional  handwritten  signature  is 
separate  and  distinct  from  S3^tem 
validation.  This  provision  is  not 
intended  as  a  substitute  for  FDA 
inspection  and  such  inspection  alone 
may  not  be  able  to  determine  in  a 
conclusive  manner  an  organization's 
intent  regarding  electronic  signature 
equivalency. 

The  agency  has  revised  proposed 
§  11.100(c)  to  clarify  its  intent.  The 
agency  wishes  to  emphasize  that  the 
final  rule  dramatically  curtails  what 
FDA  had  proposed  and  is  essential  for 
the  agency  to  be  able  to  protect  and 
promote  the  pubhc  health  because  FDA 
must  be  able  to  hold  people  to  the 
commitments  they  make  under  their 
electronic  signatures.  The  certification 
in  the  final  rule  is  merely  a  statement  of 
intent  that  electronic  signatures  are  the 
legally  binding  equivalent  of  traditional 
handwritten  signatures. 

120.  Several  comments  questioned  the 
procedures  necessary  for  submitting  the 
certification  to  FDA,  including:  (1)  The 
scheduling  of  the  certification;  (2) 
whether  to  submit  certificates  for  each 
individual  or  for  each  electronic 
signature;  (3)  the  meaning  of  "territory" 
in  the  context  of  wide  area  networks;  (4) 
whether  such  certificates  could  be 


submitted  electronically;  and  (5) 
whether  organizations,  after  submitting 
a  certificate,  had  to  wait  for  a  response 
bom  FDA  before  implementing  their 
electronic  signature  systems.  Two 
comments  suggested  revising  proposed 
§  1 1.100(c)  to  require  that  all 
certifications  be  submitted  to  FDA  only 
upon  agency  request.  One  comment 
suggested  changing  "should"  to  "shall" 
in  the  last  sentence  of  §  11.100(c)  if  the 
agency's  intent  is  to  require  certificates 
to  be  submitted  to  the  respective  FDA 
district  office. 

The  agency  intends  that  certificates  be 
submitted  once,  in  the  form  of  a  paper 
letter,  bearing  a  traditional  handwritten 
signature,  at  the  time  an  organization 
first  establishes  an  electronic  signature 
system  after  the  effective  date  of  part  1 1 . 
or.  where  such  systems  have  been  used 
before  the  effective  date,  upon 
continued  use  of  the  electronic 
signature  system. 

A  separate  certification  is  not  needed 
for  each  electronic  signature,  although 
certification  of  a  particular  electronic 
signature  is  to  be  submitted  if  the 
agency  requests  it.  The  agency  does  not 
intend  to  estabfish  certification  as  a 
review  and  approval  function.  In 
addition,  organizations  need  not  await 
FDA's  response  before  putting 
electronic  signature  systems  into  effect, 
or  before  continuing  to  use  an  existing 
system. 

A  single  certification  may  be  stated  in 
broad  terms  that  encompass  electronic 
signatures  of  all  current  and  future 
employees,  thus  obviating  the  need  for 
subsequent  certifications  submitted  on  a 
preestablished  schedule. 

To  further  simplify  the  process  and  to 
minimize  the  number  of  certifications 
that  persons  would  have  to  provide,  the 
agency  has  revised  §  11.100(c)  to  permit 
submission  of  a  single  certification  that 
covers  all  electronic  signatures  used  by 
an  organization.  The  revised  rule  also 
simplifies  the  process  by  providing  a 
single  agency  receiving  unit.  The  final 
rule  instructs  persons  to  send 
certifications  to  FDA's  Office  of 
Regional  Operations  (HFC-100),  5600 
Firfiers  Lane,  Rockville,  MD  20857. 
Persons  outside  the  United  States  may 
send  their  certifications  to  the  same 
office. 

The  agency  offers,  as  guidance,  an 
example  of  an  acceptable  §  11.100(c) 
certification: 

Pursuant  to  Section  11.100  of  Title  21  of 
the  Code  of  Federal  Regulations,  this  is  to 
certify  that  (name  of  organization]  intends 
that  all  electronic  signatures  executed  by  our 
employees,  agents,  or  representatives,  located 
anywhere  in  the  world,  are  the  legally 
binding  equivalent  of  traditional  handwritten 
signatures. 
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The  agency  has  revised  §  11.100  to 
clarify  where  and  when  certificates  are 
to  be  submitted. 

The  agency  does  not  agree  that  the 
initial  certification  be  provided  only 
upon  agency  request  because  FDA 
beheves  it  is  vital  to  have  such 
certificates,  as  a  matter  of  record,  in 
advance  of  any  possible  Utigation.  This 
would  clearly  establish  the  intent  of 
organizations  to  equate  the  legally 
binding  natiue  of  electronic  signatures 
with  traditional  handwritten  signatures. 
In  addition,  the  agency  beheves  that 
having  the  certification  on  file  ahead  of 
time  will  have  the  beneficial  effect  of 
reinforcing  the  gravity  of  electronic 
signatures  by  putting  an  organization's 
employees  on  notice  that  the 
organization  has  gone  on  record  with 
FDA  as  equating  electronic  signatures 
with  handwritten  signatures. 

121.  One  comment  suggested  that 
proposed  §  11.100(c)  be  revised  to 
exclude  from  certification  instances  in 
which  the  purported  signer  claims  that 
he  or  she  did  not  create  or  authorize  the 
signature. 

The  agency  declines  to  make  this 
revision  because  a  provision  for 
noiu^pudiation  is  already  contained  in 
§11.10. 

As  a  result  of  the  considerations 
discussed  in  comments  119  and  120  of 
this  document,  the  agency  has  revised 
proposed  §  11. 100(c)  to  state  that: 

(c)  Persons  using  electronic  signatures 
shall,  prior  to  or  at  the  time  of  such  use. 
certify  to  the  agency  that  the  electronic 
signatures  in  their  system,  used  on  or  after 
August  20. 1997.  are  intended  to  be  the 
legally  binding  equivalent  of  traditional 
handwritten  signatures. 

(1)  The  cerUfication  shall  be  submitted  in 
paper  form  and  signed  with  a  traditional 
handwritten  signature  to  the  Office  of 
Regional  Operations  (HFC-100),  5600  Fishers 
Lane,  Rockville.  MD  20857. 

(2)  Persons  using  electronic  signatures 
shall,  upon  agency  request,  provide 
additional  certification  or  testimony  that  a 
specific  electronic  signature  is  the  legally 
binding  equivalent  of  the  signer's 
handwritten  signature. 

Xn.  Electronic  Signature  Corapfments 
and  Controls  (§11.200) 

122.  Proposed  §  11.200  sets  forth 
requirements  for  electronic  signature 
identification  mechanisms  and  controls. 
Two  comments  suggested  that  the  term 
"identification  code"  should  be  defined. 
Several  comments  suggested  that  the 
term  "identification  mechanisms" 
should  be  changed  to  "identification 
components"  because  each  component 
of  an  electronic  signature  need  not  be 
executed  by  a  different  mechanism. 

The  agency  beheves  that  the  term 
"identification  code"  is  sufficiently 
broad  and  generally  understood  and 


does  not  need  to  be  defined  in  these 
regulations.  FDA  agrees  that  the  word 
"component"  more  accurately  reflects 
the  agency's  intent  than  the  word 
"medianism,"  and  has  substituted 
"component"  for  "mechanism"  in 
revised  §  11.200.  The  agency  has  also 
revised  the  section  heading  to  read 
"Electronic  signature  components  and 
controls"  to  be  consistent  with  the 
wording  of  the  section. 

123.  Proposed  §  11.200(a)  states  that 
electronic  signatures  not  based  upon 
biometricA)ehavioral  links  must:  (1) 
Employ  at  least  two  distinct 
identification  mechanisms  (such  as  an 
identification  code  and  password),  each 
of  which  is  contemporaneously 
executed  at  each  signing;  (2)  be  used 
only  by  their  genuine  owners;  and  (3)  be 
administered  and  executed  to  ensure 
that  attempted  use  of  an  individual's 
electronic  signature  by  anyone  other 
than  its  genuine  owner  requires 
collaboration  of  two  or  more 
individuals. 

Two  comments  said  that  proposed 
§  11.200(a)  should  acknowledge  that 
passwords  may  be  known  not  only  to 
their  genuine  owners,  but  also  to  system 
administrators  in  case  people  forget 
their  passwords. 

The  agency  does  not  beUeve  that 
system  administrators  would  routinely 
need  to  know  an  individual's  password 
because  they  would  have  sufficient 
privileges  to  assist  those  individuals 
who  forget  passwords. 

124.  Several  comments  argued  that 
the  agency  should  accept  a  single 
password  alone  as  an  electronic 
signature  because:  (1)  Combining  the 
password  with  an  identification  code 
adds  little  security,  (2)  administrative 
controls  and  passwords  are  sufficient, 
(3)  authorized  access  is  more  difficult 
-when  two  components  are  needed,  (4) 
people  -would  not  want  to  gain 
unauthorized  entry  into  a 
manufacturing  environmwit.  and  (5) 
changing  current  systems  that  use  only 
a  password  would  be  costly. 

^e  comments  generally  addressed 
the  need  for  two  components  in 
electronic  signatures  within  the  context 
of  the  requirement  that  all  components 
be  used  each  time  an  electronic 
signature  is  executed.  Several  comments 
suggested  that,  for  purposes  of  system 
access,  individuals  should  enter  both  a 
user  identification  code  and  password, 
but  that,  for  subsequent  signings  during 
one  period  of  access,  a  single  element 
(such  as  a  password)  known  only  to, 
and  usable  by.  the  individual  should  be 
sufficient. 

The  agency  beheves  that  it  is  very 
important  to  distinguish  between  those 
(nonbiometric)  electronic  signatures  that 


are  executed  repetitively  during  a 
single,  continuous  controlled  period  of 
time  (access  session  or  logged-on 
period)  and  those  that  are  not.  The 
agency  is  concerned,  from  statements 
made  in  comments,  that  people  might 
use  passwords  that  are  not  always 
unique  and  are  frequently  words  that 
are  easily  associated  with  an  individual. 
Accordingly,  where  nonbiometric 
electronic  signatures  are  not  executed 
repetitively  during  a  single,  continuous 
controlled  period,  it  would  be  extremely 
bad  practice  to  use  a  password  alone  as 
an  electronic  signature.  The  agency 
beheves  that  using  a  password  alone  in 
such  cases  would  clearly  increase  the 
likelihood  that  one  individual,  by 
chance  or  deduction,  could  enter  a 
password  that  belonged  to  someone  else 
and  thereby  easily  and  readily 
impersonate  that  individual.  This  action 
could  falsify  electronic  records. 

The  agency  acknowledges  that  there 
are  some  situations  involving  repetitive 
signings  in  which  it  may  not  be 
necessary  for  an  individual  to  execute 
each  component  of  a  nonbiometric 
electronic  signature  for  every  signing. 
TTie  agency  is  persuaded  by  the 
conunents  that  such  situations  generally 
involve  certain  conditions.  For  example, 
an  individual  performs  an  initial  system 
access  or  "log  on,"  which  is  effectively 
the  first  signing,  by  executing  all 
components  of  the  electronic  signature 
(t]rpically  both  an  identification  code 
and  a  password).  The  individual  then 
performs  subsequent  signings  by 
executing  at  least  one  component  of  the 
electroiuc  signature,  under  controlled 
conditions  that  prevent  another  person 
from  impersonating  the  legitimate 
signer,  "rhe  agency's  concern  here  is  the 
possibihty  that,  if  the  person  leaves  the 
workstatum,  someone  else  could  access 
the  workstation  (or  othercomputer 
device  used  to  execute  the  signing)  and 
impersonate  the  legitimate  signer  by 
entering  an  identification  code  or 
password. 

The  agency  beheves  that,  in  such 
situations,  it  is  vital  to  have  stringent 
controls  in  place  to  prevent  the 
imp>ersonation.  Such  controls  include: 
(1)  Requiring  an  individual  to  remain  in 
close  proximify  to  the  workstation 
throughout  the  signing  session;  (2)  use 
of  automatic  inactivity  discoimect 
measures  that  would  "de-log"  the  first 
individual  if  no  entries  or  actions  were 
taken  within  a  fixed  short  timeframe; 
and  (3)  requiring  that  the  single 
component  needed  for  subsequent 
signings  be  known  to,  and  usable  only 
by,  the  authorized  individual. 

The  agency's  objective  in  accepting 
the  execution  of  fewer  than  all  the 
components  of  a  nonbiometric 
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electronic  signature  for  repetitive 
signings  is  to  make  it  impractical  to 
{aJsify  records.  The  agency  believes  that 
this  would  he  attained  by  complying 
with  all  of  the  following  procedures 
where  nonbiometric  electronic 
signatures  are  executed  more  than  once 
during  a  single,  continuous  controlled 
session:  (1)  All  electronic  signatiuB 
components  are  executed  for  the  first 
signing;  (2)  at  least  one  electronic 
signature  component  is  executed  at  each 
subsequent  signing;  (3)  the  electronic 
signatiue  component  executed  after  the 
initial  signing  is  only  used  by  its 
genuine  owner,  and  is  designed  to 
ensure  it  can  only  be  used  by  its 
genuine  owner;  and  (4)  the  electronic 
signatures  are  administered  and 
executed  to  ensure  that  their  attempted 
use  by  anyone  other  than  their  genuine 
owners  requires  collaboration  of  two  or 
more  individuals.  Items  1  and  4  are 
already  incorporated  in  proposed 
§  11.200(a).  FDA  has  included  items  2 
and  3  in  final  §  11.200(a). 

The  agency  cautions,  however,  that  if 
its  experience  with  enforcement  of  part 
11  demonstrates  that  these  controls  are 
insufficient  to  deter  falsifications.  FDA 
may  propose  more  stringent  controls. 

125.  Chie  comment  asserted  that,  if  the 
agency  intends  the  term  "identification 
code"  to  mean  the  typical  user 
identification,  it  should  not  characterize 
the  term  as  a  distinct  mechanism 
because  such  codes  do  not  necessarily 
exhibit  security  attributes.  The  comment 
also  suggested  that  proposed  §  11.200(a) 
address  the  appropriate  apphcation  of 
each  possible  combination  of  a  two- 
factor  authentication  method. 

The  agency  acknowledges  that  the 
identification  code  alone  does  not 
exhibit  security  attributes.  Security 
derives  fivm  the  totality  of  system 
controls  used  to  prevent  falsification. 
However,  uniqueness  of  the 
identification  code  when  combined 
with  another  electronic  signattue 
component,  which  may  not  be  unique 
(such  as  a  password],  makes  the 
combination  unique  and  thereby 
enables  a  legitimate  electronic  signature. 
FDA  does  not  now  bebeve  it  necessary 
to  address,  in  §  11.200(a),  the 
apphcation  of  all  possible  combinations 
of  multifectored  authentication 
methods. 

126.  One  comment  requested 
clarification  of  "each  signing,"  noting 
that  a  laboratory  employee  may  enter  a 
group  of  test  restdts  imder  one  signing. 

The  agency  advises  that  each  signing 
means  each  time  an  individual  executes 
a  signature.  Particular  requirements 
regarding  what  records  need  to  be 
signed  derive  from  other  regulations, 
not  part  11.  For  example,  in  the  case  of 


a  laboratory  employee  who  performs  a 
niunber  of  analytical  tests,  within  the 
context  of  drug  CGMP  regulations,  it  is 
permissible  for  one  signature  to  indicate 
the  performance  of  a  group  of  tests  (21 
CFR  211.194(a)(7)).  A  separate  signing  is 
not  required  in  this  context  for  each 
separate  test  as  long  as  the  record 
clearly  shows  that  the  single  signature 
means  the  signer  performed  all  the  tests. 

127.  One  comment  suggested  that  the 
proposed  requirement,  that 
collaboration  of  at  least  two  individuals 
is  needed  to  prevent  attempts  at 
electronic  signature  falsification,  be 
deleted  because  a  responsible  person 
should  be  allowed  to  override  the 
electronic  signature  of  a  subordinate. 
Several  comments  addressed  the  phrase 
"attempted  use"  and  suggested  that  it  be 
deleted  or  changed  to  "unauthorized 
use."  The  comments  said  that  willful 
breaking  or  circumvention  of  any 
security  measure  does  not  require  two 
or  more  people  to  execute,  and  that  the 
central  question  is  whether 
collaboration  is  required  to  use  the 
electronic  signatiue. 

The  agency  advises  that  the  intent  of 
the  collaboration  provision  is  to  require 
that  the  components  of  a  nonbiometric 
electronic  signature  cannot  be  used  by 
one  individual  without  the  prior 
knowledge  of  a  second  individual.  One 
type  of  situation  the  agency  seeks  to 
prevent  is  the  use  of  a  component  such 
as  a  card  or  token  that  a  person  may 
leave  unattended.  If  an  individual  must 
collaborate  with  another  individual  by 
disclosing  a  password,  the  risks  of 
betrayal  and  disclosure  are  greatly 
increased  and  this  helps  to  deter  such 
actions.  Because  the  agency  is  not 
condoning  such  actions,  §  11.200(a)(2) 
requires  that  electronic  signatuires  be 
used  only  by  the  genuine  owner.  The 
agency  disagrees  with  the  comments 
that  the  term  "attempted  use"  should  be 
changed  to  "unauthorized  uses," 
because  "tmauthorized  uses"  could 
infer  that  use  of  someone  else's 
electronic  signature  is  acceptable  if  it  is 
authorized. 

Regarding  electronic  signature 
"overrides,"  the  agency  would  consider 
as  falsification  the  act  of  substituting  the 
signatiue  of  a  supervisor  for  that  of  a 
subordinate.  The  electronic  signature  of 
the  subordinate  must  remain  inviolate 
for  purposes  of  authentication  and 
dociunentation  Although  supervisors 
may  overrule  the  actions  of  their  staff, 
the  electronic  signatures  of  the 
subordinates  must  remain  a  permanent 
part  of  the  record,  and  the  supervisor's 
own  electronic  signature  must  appear 
separately.  The  agency  beUeves  that 
such  an  approach  is  fully  consistent 
with  procedures  for  paper  records. 


As  a  result  of  the  revisions  noted  in 
comments  123  to  127  of  this  document, 
§  11.200(a)  now  reads  as  follows: 

(a)  Electronic  signatures  that  are  not  based 
upon  biometrics  shall: 

(1)  Employ  at  least  two  distinct 
identification  components  such  as  an 
identification  code  and  password. 

(i)  When  an  individual  executes  a  series  of 
signings  during  a  single,  continuous  period 
of  controlled  system  access,  the  first  signing 
shall  be  executed  using  all  electronic 
signature  components;  subsequent  signings 
shall  be  executed  using  at  least  one  electronic 
signature  component  that  is  only  executable 
by.  and  designed  to  be  used  only  by,  the 
individual. 

(ii)  When  an  individual  executes  one  or 
more  signings  not  performed  during  a  single, 
continuous  period  of  controlled  system 
access,  each  signing  shall  be  executed  using 
all  of  the  electronic  signature  components. 

(2)  Be  used  only  by  their  genuine  owners; 
and 

(3)  Be  administered  and  executed  to  ensure 
that  attempted  use  of  an  individual's 
electronic  signature  by  anyone  other  than  its 
genuine  owner  requires  collaboration  of  two 
or  man  individuals. 

128.  Proposed  §  11.200(b)  states  that 
electronic  signatures  based  upon 
biometric/behavioral  hnks  be  designed 
to  ensure  that  they  could  not  be  used  by 
anyone  other  than  their  genuine  owners. 

One  conunent  suggested  that  the 
agency  make  available,  by  public 
workshop  or  other  means,  any 
information  it  has  regarding  existing 
biometric  systems  so  that  industry  can 
provide  proper  input.  Another  comment 
asserted  that  proposed  §  11.200(b) 
placed  too  great  an  emphasis  on 
biometrics,  did  not  establish  particular 
levels  of  assurance  for  biometrics,  and 
did  not  provide  for  systems  using 
mixtures  of  biometric  and  nonbiometric 
electronic  signatures.  The  comment 
recommended  revising  the  phrase 
"designed  to  ensure  they  cannot  be 
used"  to  read  "providp  assurances  that 
prevent  their  execution." 

The  agency's  experience  with 
biometric  electronic  signatures  is 
contained  in  the  administrative  record 
for  this  rulemaking,  under  docket  no. 
92N-0251,  and  includes 
recommendations  from  public 
comments  to  the  ANPRM  and  the 
proposed  rule.  The  agency  has  also 
gathered,  and  continues  to  gather, 
additional  information  &x)m  literatiuv 
reviews,  general  press  reports,  meetings, 
and  the  agency's  experience  with  this 
technology.  Interested  persons  have  had 
extensive  opportunity  for  input  and 
comment  regarding  biometrics  in  part 
11.  In  addition,  interested  persons  may 
continue  to  contact  the  agency  at  any 
time  regarding  biometrics  or  any  other 
relevant  technologies.  The  agency  notes 


that  the  nUe  does  not  require  the  use  of 
biometric-based  electronic  signatures. 

As  the  agency's  experience  with 
biometric  electronic  signatures 
increases.  FDA  will  consider  holding  or 
participating  in  pubUc  workshops  if  that 
approach  would  be  helpful  to  those 
wishing  to  adopt  such  technologies  to 
comply  with  part  11. 

The  agency  does  not  believe  that 
proposed  §  11.200(b)  places  too  much 
emphasis  on  biometric  electronic 
signatures.  As  discussed  above,  the 
regulation  makes  a  clear  distinction 
between  electronic  signatures  that  are 
and  are  not  based  on  biometrics,  but 
treats  their  acceptance  equally. 

The  agency  recognizes  the  inherent 
security  advantages  of  biometrics, 
however,  in  that  record  falsification  is 
more  difficult  to  perform.  System 
controls  needed  to  make  biometric- 
based  electronic  signatures  reUable  and 
trustworthy  are  thus  difierent  in  certain 
respects  from  controls  needed  to  make 
nonbiometric  electronic  signatures 
rehable  and  trustworthy.  'The 
requirements  in  part  1 1  reflect  those 
differences. 

The  agency  does  not  believe  that  it  is 
necessary  at  this  time  to  set  numerical 
security  assiutmce  standards  that  any 
system  woiUd  have  to  meet. 

The  regiUation  does  not  prohibit 
individuals  fit)m  using  combinations  of 
biometric  and  nonbiometric-based 
electronic  signatiu«s.  However,  when 
combinations  are  used.  FDA  advises 
that  requirements  for  each  element  in 
the  combination  would  also  apply.  For 
example,  if  passwords  are  used  in 
combination  with  biometrics,  then  the 
benefits  of  using  passwords  wcmld  only 
be  realized,  in  the  agency's  view,  by 
adhering  to  controls  that  ensure 
password  integrity  (see  §  11.300). 

In  addition,  the  agency  beUeves  that 
the  phrase  "designed  to  ensure  that  they 
cannot  be  used"  more  accurately  reflects 
the  agency's  intent  than  the  suggested 
alternate  wording,  and  is  more 
consistent  with  the  concept  of  systems 
validation.  Under  such  validation, 
falsification  preventive  attributes  would 
be  designed  into  the  biometric  systems. 

To  be  consistent  with  the  revised 
definition  of  biometrics  in  §  11.3(b)(3), 
the  agency  has  revised  §  11.200(b)  to 
read,  "Electronic  signatures  based  upon 
biometrics  shall  be  designed  to  ensure 
that  they  cannot  be  used  by  anyone 
other  than  their  genuine  ownera." 

Xm.  Electronic  Signatures — Controls 
for  Identification  Codes/Passwords 
(flUOO) 

The  introductory  paragraph  of 
proposed  §  11.300  states  that  electronic 
signatures  based  upon  use  of 


identffication  codes  in  combination 
with  passwords  must  employ  controls  to 
ensure  their  security  and  integrity. 

To  clarify  the  intent  of  this  provision, 
the  agency  has  added  the  words 
"[pjersons  who  use"  to  the  first 
sentence  of  §  11.300.  Thischange  is 
consistent  with  §§  11.10  and  11.30.  The 
introductory  paragraph  now  reads, 
"Persons  who  use  electronic  signattires 
based  upon  use  of  identification  codes 
in  combination  with  passwords  shall 
employ  controls  to  ensure  their  security 
and  integrity.  Such  controls  shall 
include:  *  *  *." 

129.  One  comment  suggested  deletion 
of  the  phrase  "in  combination  with 
passwords"  from  the  first  sentence  of 
this  section. 

The  agency  disagrees  with  the 
suggested  revision  because  the  change  is 
inconsistent  with  FDA's  intent  to 
address  controls  for  electronic 
signatiues  based  on  combinations  of 
identification  codes  and  passwords,  and 
would,  in  effect,  permit  a  single 
component  nonbiometric-based 
electronic  signature. 

130.  Propi^ed  §  11.300(a)  states  that 
controls  for  identification  codes/ 
passwords  must  include  maintaining 
the  uniqueness  of  each  issuance  of 
identification  code  and  password. 

One  comment  alleged  that  most 
passwords  are  commonly  tised  words, 
such  as  a  child's  name,  a  State,  city, 
street,  month,  hoUday,  or  date,  that  are 
significant  to  the  person  who  creates  the 
password.  Another  stated  that  the  rule 
should  explain  uniqueness  and 
distinguish  between  issuance  and  use 
because  identification  code/password 
combinations  generally  do  not  change 
for  each  use. 

FDA  does  not  intend  to  require  that 
individuals  use  a  completely  difiierent 
identification  code/password 
combination  each  time  they  execute  an 
electronic  signature.  For  reasons 
explained  in  the  response  to  comment 
16,  what  is  required  to  be  unique  is  each 
combined  password  and  identification 
code  and  FDA  has  revised  the  wording 
of  §  11.300(a)  to  clarify  this  provision. 
The  agency  is  aware,  however,  of 
identification  devices  that  generate  new 
passwords  on  a  continuous  basis  in 
synchronization  with  a  "host" 
computer.  This  results  in  unique 
passwords  for  each  system  access.  Thus, 
it  is  possible  in  theory  to  generate  a 
unique  nonbiometric  electronic 
signature  for  each  signing. 

The  agency  cautions  against  using 
passwords  that  are  common  words 
easily  associated  with  their  originators 
because  such  a  practice  would  make  it 
relatively  easy  for  someone  to 
impersonate  someone  else  by  guessing 


the  password  and  combining  it  with  an 
imsectued  (or  even  commonly  known) 
identification  code. 

131.  Proposed  §  11.300(b)  states  that 
controls  for  identification  codes/ 
passwords  must  ensure  that  code/ 
password  issuances  are  periodically 
checked,  recalled,  or  revised. 

Several  comments  objected  to  this 
proposed  requirement  because:  (1)  It  is 
imnecessary,  (2)  it  excessively 
prescribes  "how  to,"  (3)  it  dupUcates 
the  requirements  in  §  11.300(c),  and  (4) 
it  is  administratively  impractical  for 
larger  organizations.  However,  the 
comments  said  individuals  should  be 
encouraged  to  change  their  passwords 
poiodirally.  Several  comments 
suggested  that  proposed  §  11.300fb) 
include  a  clarifying  example  such  as  "to 
cover  events  such  as  password  aging." 
One  cmunent  said  that  the  section 
should  indicate  who  is  to  perform  the 
periodic  ciiecking,  recalling,  or  revising. 

The  agency  disagrees  with  the 
objections  to  this  provision.  FDA  does 
not  view  the  provision  as  a  "how  to*' 
because  organizations  have  full 
flexibility  in  determining  the  frequency 
and  methods  of  checking,  recalling,  or 
revising  their  code/password  issuances. 
The  agency  does  not  beheve  that  this 
paragraph  duplicates  the  regulation  in 
§  11.300(c)  because  paragraph  (c) 
specifically  addresses  followup  to  losses 
of  electronic  signature  isstiances, 
whereas  §  11.300(b)  addresses  periodic 
issuance  changes  to  ensure  against  their 
having  been  unknowingly 
compromised.  This  provision  woidd  be 
met  by  ensuring  that  people  change 
their  passwords  periodically. 

FDA  disagrees  that  this  system  control 
is  unnecessary  or  Impractical  in  large 
organizations  because  the  presence  of 
more  people  may  increase  the 
opportiuiities  for  compromising 
identification  codes/passwords.  Tbe 
agency  is  confident  that  larger 
organizations  will  be  fully  capable  of 
handling  periodic  issuance  checks, 
revisirais,  or  recalls. 

FDA  agrees  with  the  comments  that 
suggested  a  clarifying  example  and  has 
revised  §  11.300(b)  to  include  password 
aging  as  such  an  example.  The  agency 
cautions,  however,  that  the  example 
should  not  be  taken  to  mean  that 
password  expiration  would  be  the  only 
rationale  for  revising,  recalling,  and 
checking  issuances.  If,  for  example, 
identification  codes  and  passwords  have 
been  copied  or  compromised,  they 
should  be  changed. 

FDA  does  not  beheve  it  necessary  at 
this  time  to  specify  who  in  an 
organization  is  to  carry  out  this  system 
control,  although  the  agency  expects 
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that  units  that  issue  electronic 
signatiu^s  would  likely  have  this  duty. 
132.  Proposed  §  11.300(c)  states  that 
controls  for  identification  codes/ 
passwords  must  include  the  following 
of  loss  management  procedures  to 
electronically  deauthorize  lost  tokens, 
cards,  etc.,  and  to  issue  temporary  or 
permanent  replacements  using  suitable, 
rigorous  controls  for  substitutes. 

One  comment  suggested  that  this 
section  be  deleted  because  it  excessively 
prescribes  "how  to."  Another  comment 
argued  that  the  proposal  was  not 
detailed  enough  and  should  distinguish 
among  fundamental  types  of  cards  (e.g., 
magstripe.  integrated  circuit,  and 
optical)  and  include  separate  sections 
that  address  their  respective  use.  Two 
comments  questioned  why  the  proposal 
called  for  "rigorous  controls"  in  this 
section  as  opposed  to  other  sections. 
One  of  the  comments  recommended  that 
this  section  should  also  apply  to  cards 
or  devices  that  are  stolen  as  well  as  lost. 

The  agency  beUeves  that  the 
requirement  that  organizations  institute 
loss  management  procedures  is  neither 
too  detailed  nor  too  general. 
Organizations  retain  full  flexibility  in 
estabhshing  the  details  of  such 
procediu^s.  The  agency  does  not  beUeve 
it  necessary  at  this  time  to  offer  specific 
provisions  relating  to  different  types  of 
cards  or  tokens.  Organizations  that  use 
such  devices  retain  full  flexibihty  to 
estabhsh  appropriate  controls  for  their 
operations.  To  clarify  the  agency's  broad 
intent  to  cover  all  types  of  devices  that 
contain  or  generate  identification  code 
or  password  information,  FDA  has 
revised  §  11.300(c)  to  replace  "etc." 
with  "and  other  devices  that  bear  or 
generate  identification  code  or  password 
information." 

The  agency  agrees  that  §  11.300(c) 
should  cover  loss  management 
procedures  regardless  of  how  devices 
become  potentially  compromised,  and 
has  revised  this  section  by  adding,  after 
the  word  "lost,"  the  phrase  "stolen, 
missing,  or  otherwise  potentially 
compromised."  FDA  uses  the  term 
"rigorous"  because  device 
disappearance  may  be  the  result  of 
inadequate  controls  over  the  issuance 
and  management  of  the  original  cards  or 
devices,  thus  necessitating  more 
stringent  measiu^s  to  prevent  problem 
recurrence.  For  example,  personnel 
training  on  device  safekeeping  may 
need  to  be  strengthened. 

133.  Proposed  §  11. 300(d)  state»that 
controls  for  identification  codes/ 
passwords  must  include  the  use  of 
transaction  safeguards  to  prevent 
unauthorized  use  of  passwords  and/ or 
identification  codes,  and.  detecting  and 
reporting  to  the  system  security  unit  and 


organizational  management  in  an 
emergent  manner  any  attempts  at  their 
unauthorized  use. 

Several  comments  suggested  that  the 
term  "emergent"  in  proposed 
§  11.300(d)  be  replaced  with  "timely"  to 
describe  reports  regarding  attempted 
unauthorized  use  of  identification 
codes/passwords  because:  (1)  A  timely 
report  would  be  sufficient,  (2) 
technology  to  report  emergently  is  not 
available,  and  (3)  timely  is  a  more 
recognizable  and  common  term. 

FDA  agrees  in  part.  The  agency 
considers  attempts  at  unauthorized  use 
of  identification  codes  and  passwords  to 
be  extremely  serious  because  such 
attempts  signal  potential  electronic 
signatiue  and  electronic  record 
falsification,  data  corruption,  or  worse — 
consequences  that  could  also  ultimately 
be  very  costly  to  organizations.  In  FDA's 
view,  the  significance  of  such  attempts 
requires  the  immediate  and  urgent 
attention  of  appropriate  security 
personnel  in  the  same  manner  that 
individuals  would  respond  to  a  fire 
alarm.  To  clarify  its  intent  with  a  more 
widely  recognized  term,  the  agency  is 
replacing  "emergent"  with  "immediate 
and  urgent"  in  the  final  rule.  The 
agency  believes  that  the  same 
technology  that  accepts  or  rejects  an 
identification  code  and  password  can  he 
used  to  relay  to  security  personnel  an 
appropriate  message  regarding 
attempted  misuse. 

134.  One  comment  suggested  that  the 
word  "any"  be  deleted  from  the  phrase 
"any  attempts"  in  proposed  §  11.300(d) 
because  it  is  excessive.  Another 
comment,  noting  that  the  question  of 
attempts  to  enter  a  system  or  access  a 
file  by  unauthorized  personnel  is  very 
serious,  urged  the  agency  to  substitute 
"all"  for  "any."  This  conunent  added 
that  there  are  devices  on  the  market  that 
can  be  used  by  unauthorized 
individuals  to  locate  personal 
identification  codes  and  passwords. 

The  agency  beheves  the  word  "any" 
is  sufficiently  broad  to  cover  all 
attempts  at  misuse  of  identification 
codes  and  passwords,  and  rejects  the 
suggestion  to  delete  the  word.  If  the 
word  "any"  were  deleted,  laxity  could 
result  from  any  inference  that  persons 
are  less  likely  to  be  caught  in  an 
essentially  permissive,  nonvigilant 
system.  FDA  is  aware  of  the  "sniffing" 
devices  referred  to  by  one  comment  and 
cautions  persons  to  estabhsh  suitable 
countermeasures  against  them. 

135.  One  comment  suggested  that 
proposed  §  11.300(d)  be  deleted  because 
it  is  impractical,  especially  when  simple 
typing  errors  are  made.  Another 
suggested  that  this  section  pertain  to 
access  to  electronic  records,  not  just  the 


system,  on  the  basis  that  simple  miskeys 
may  be  typed  when  accessing  a  system. 

As  discussed  in  comments  133  and 
134  of  this  document,  the  agency 
believes  this  provision  is  necessary  and 
reasonable.  The  agency's  security 
concerns  extend  to  system  as  well  as 
record  access.  Once  having  gained 
unauthorized  system  access,  an 
individual  could  conceivably  alter 
passwords  to  mask  further  intrusion  and 
misdeeds.  If  this  section  were  removed, 
falsifications  would  be  more  probable  to 
the  extent  that  some  estabUshments 
would  not  alert  sectuity  personnel. 

However,  the  agency  advises  that  a 
simple  typing  error  may  not  indicate  an 
unauthorized  use  attempt,  although  a 
pattern  of  such  errors,  especially  in 
short  succession,  or  such  an  apparent 
error  executed  when  the  individual  who 
"owns"  that  identification  code  or 
password  is  deceased,  absent,  or 
otherwise  known  to  be  unavailable, 
could  signal  a  sectuity  problem  that 
should  not  be  ignored.  FDA  notes  that 
this  section  offers  organizations 
maximum  latitude  in  deciding  what 
they  perceive  to  be  attempts  at 
imauthorized  use. 

136.  One  comment  suggested 
substituting  the  phrase  "electronic 
signature"  for  "passwords  and/or 
identification  codes." 

The  agency  disagrees  with  this 
comment  because  the  net  effect  of  the 
revision  might  be  to  ignore  attempted 
misuse  of  important  elements  of  an 
electronic  signatiuv  such  as  a 
"password"  attack  on  a  system. 

137.  Several  comments  argued  that: 
(1)  It  is  not  necessary  to  report  misuse 
attempts  simultaneously  to  management 
when  reporting  to  the  appropriate 
security  unit,  (2)  security  units  would 
resfMjnd  to  management  in  accordance 
with  their  estabUshed  procedures  and 
lines  of  authority,  and  (3)  management 
would  not  always  be  involved. 

The  agency  agrees  that  not  every 
misuse  attempt  would  have  to  be 
reported  simultaneously  to  an 
organization's  management  if  the 
security  unit  that  was  alerted  responded 
appropriately.  FDA  notes,  however,  that 
some  apparent  seciuity  breeches  could 
be  serious  enough  to  warrant 
management's  immediate  and  urgent 
attention.  The  agency  has  revised 
proposed  §  11.30G(d)  to  give 
organizations  maximum  flexibihty  in 
estabhshing  criteria  for  management 
notification.  Accordingly.  §  11.300(d) 
now  states  that  controls  for 
identification  codes/passwords  must 
include: 

Use  of  transaction  safeguards  to  prevent 
unauthorized  use  of  passwords  and/or 
idenUfication  codes,  and  to  detect  and  report 


in  an  immediate  and  urgent  manner  any 
attempts  at  their  unauthorized  use  to  the 
system  security  unit,  and,  as  appropriate,  to 
organizational  management 

138.  Proposed  §  11.300(e)  states  that 
controls  for  identification  codes/ 
passwords  must  include  initial  and 
periodic  testing  of  devices,  such  as 
tokens  or  cards,  bearing  identifying 
information,  for  proper  function. 

Many  comments  objected  to  this 
proposed  device  testing  requirement  as 
uinnecessary  because  it  is  part  of  system 
validation  and  because  devices  are 
access  fail-safe  in  that  non working 
devices  would  deny  rather  than  permit 
system  access.  The  comments  suggested 
revising  this  section  to  require  that 
failed  devices  deny  user  access.  One 
comment  stated  that  §  11.300(e)  is 
unclear  on  the  meaning  of  "identifying 
information"  and  that  the  phrase 
"tokens  or  cards"  is  redundant  because 
cards  are  a  form  of  tokens. 

FDA  wishes  to  clarify  the  reason  for 
this  proposed  requirement,  and  to 
emphasize  that  proper  device 
functioning  includes,  in  addition  to 
system  access,  the  correctness  of  the 
identifying  information  and  sectuity 
performance  attributes.  Testing  for 
system  access  alone  could  fail  to  discern 
significant  imauthorized  device 
alterations.  If,  for  example,  a  device  has 
been  modified  to  change  the  identifying 
information,  system  access  may  still  be 
allowed,  which  would  enable  someone 
to  assume  the  identity  of  another 
person.  In  addition,  devices  may  have 
been  changed  to  grant  individuals 
additional  system  privileges  and  action 
authorizations  beyond  those  granted  by 
the  organization.  Of  lesser  significance 
would  be  simple  wear  and  tear  on  such 
devices,  which  result  in  reduced 
performance.  For  instance,  a  bar  code 
may  not  be  read  with  the  same 
consistent  acctuacy  as  intended  if  the 
code  becomes  marred,  stained,  or 
otherwise  disfigured.  Access  may  be 
granted,  but  only  after  many  more 
scannings  than  desired.  The  agency 
expects  that  device  testing  would  detect 
such  defects. 

Because  vaUdation  of  electronic 
signatiu^  systems  would  not  cover 
imauthorized  device  modifications,  or 
subsequent  wear  and  tear,  vahdation 
would  not  obviate  the  need  for  periodic 
testing. 


The  agency  notes  that  §  11.300(e)  does 
not  limit  the  types  of  devices 
organizations  may  use.  In  addition,  not 
all  tokens  may  be  cards,  and  identifying 
information  is  intended  to  include 
identification  codes  and  passwords. 
Therefore.  FDA  has  revised  proposed 
§  11.300(e)  to  clarify  the  agency's  intent 
and  to  be  consistent  with  %  11.300(c). 
Revised  §  11.300(e)  requires  initial  and 
periodic  testing  of  devices,  such  as 
tokens  or  cards,  that  bear  ot  generate 
identification  code  or  password 
information  to  ensure  that  they  function 
properly  and  have  not  been  altered  in  an 
unauthorized  manner. 

XIV.  Paperwork  ReductioD  Act  of  1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  Therefore,  in  accordance  with  5 
CFR  1320.  the  title,  description,  and 
description  of  respondents  of  the 
collection  of  information  requirements 
are  shovra  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burdens.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Most  of  the  burden  created  by  the 
information  collection  provision  of  this 
final  rule  will  be  a  one-time  burden 
associated  with  the  creation  of  standard 
operating  procedures,  vahdation,  and 
certification.  The  agency  anticipates  the 
use  of  electronic  media  will 
substantially  reduce  the  paperwork 
burden  associated  with  maintaining 
FDA-reouired  records. 

Title:  Electronic  records;  Electronic 
signatures. 

Description:  FDA  is  issuing 
regulations  that  provide  criteria  for 
acceptance  of  electronic  records, 
electronic  signatures,  and  handwritten 
signatures  executed  to  electronic 
records  as  equivalent  to  papei  records. 
Rules  apply  to  any  FDA  records 
requirements  unless  specific  restrictions 
are  issued  in  the  future.  Records 
required  to  be  submitted  to  FDA  may  be 
submitted  electronically,  provided  the 
agency  has  stated  its  abihfy  to  accept 
the  records  electronically  in  an  agency 
established  pubUc  docket. 


Description  of  Respondents: 
Businesses  and  other  for-profit 
organizations,  state  or  local 
governments,  Federal  agencies,  and 
nonprofit  institutions. 

Although  the  August  31, 1994, 
proposed  rule  (59  FR  45160)  provided  a 
90-day  oHiunent  period  under  the 
Paperwork  Reduction  Act  of  1980.  FDA 
is  providing  an  additional  opportunity 
for  pubUc  comment  under  the 
Paperwoiic  Reduction  Act  of  1995. 
which  was  enacted  after  the  expiration 
of  the  comment  period  and  applies  to 
this  final  rule.  Therefore,  FDA  now 
invites  comments  on:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
FDA's  functioas,  including  whethw  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  vahdity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  qualify,  utifify, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology.  Individuals  and 
organizations  may  submit  comments  on 
the  information  collection  provisions  of 
this  final  rule  by  May  19, 1997. 
Comments  should  be  directed  to  the 
Dockets  Managem«it  Branch  (address 
above). 

At  the  close  of  the  60-day  comment 
period,  FDA  will  review  the  comments 
received,  revise  the  information 
collection  provisions  as  necessary,  and 
submit  these  provisions  to  OMB  for 
review  and  approval.  FDA  will  publish 
a  notice  in  the  Federal  Register  when 
the  information  collection  provisions 
are  submitted  to  OMB,  and  an 
op{>ortiuiify  for  pubhc  comment  to  OMB 
will  be  provided  at  that  time.  Prior  to 
the  effective  date  of  this  final  rule.  FDA 
will  publish  a  notice  in  the  Federal 
Register  of  OMB's  decision  to  approve, 
modify,  or  disapprove  the  information 
collection  provisions.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to.  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 


Table  1.— Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 

Annual  No.  o( 
Recordkeepers 

Hours  per 
Recordkeeper 

Total  Hours 

11.10 
11J0 
11.50 

50 
SO 
SO 

40 
40 
40 

2,000 
2,000 
2,000 
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Table  i.— Estimated  Annual  Recordkeeping  BuRDEh*— Continued 


21  CFR  Section 

Annual  No.  o( 
Recordkeepefs 

Hours  per 
Recofdkeeper 

Total  Hours 

11.300 

Total  annual  burden  hours     - 

50 

40 

2.000 
8.000 

Table  2.— Estimated  Annual  Reporting  Burden 


21  CFR  Section 


11.100 

Total  annual  burden  hours 


Annual  No.  o( 
Resporxlents 


1,000 


Hours  per 
Response 


Total  Burden 
Hours 


1.000 
1.000 


XV.  EnTironmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  efiiact  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

XVI.  Anatyeis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866. 
under  the  Regulatory  Flexibihty  Act  (5 
U.S.C  601-612).  and  under  the 
Unfunded  Mandates  Reform  Act  (Pub. 
L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental.  pubUc  health  and  safety, 
and  other  advantages:  and  distributive 
impacts  and  equity).  Unless  an  agency 
certifies  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires  an 
analjrsis  of  regulatory  options  that 
would  minimize  any  significant  impact 
of  a  rule  on  small  entities.  The 
Unfunded  Mandates  Reform  Act 
requires  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  annual  e:i|>enditure  by 
State,  local  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation). 

The  agency  beUeves  that  this  final 
rule  is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Onler.  This  rule  permits 
persons  to  maintain  any  FDA  required 
record  or  report  ia  electronic  format.  It 
also  permits  FDA  to  accept  electronic 
records,  electronic  signatiues,  and 
handwritten  signatures  executed  to 


electronic  records  as  equivalent  to  paper 
records  and  handwritten  signatiues 
executed  on  paper.  The  rule  applies  to 
any  paper  records  required  by  statute  or 
agency  regulations.  TTie  rule  was 
substantially  influenced  by  comments  to 
the  ANPRM  and  the  proposed  rule.  The 
provisions  of  this  rule  permit  the  use  of 
electronic  technology  under  conditions 
that  the  agency  beUeves  are  necessary  to 
ensure  the  integrity  of  electronic 
systems,  records,  and  signatures,  and 
the  abihty  of  the  agency  to  protect  and 
promote  the  pubUc  health. 

This  rule  is  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and  is  subject  to  review  under  the 
Executive  Order.  This  rule  does  not 
impose  any  mandates  on  State,  local,  or 
tribal  govenunents,  nor  is  it  a  significant 
regulatory  action  under  the  Unfunded 
Mandates  Reform  Act. 

The  activities  regulated  by  this  rule 
are  volimtary;  no  entity  is  required  by 
this  rule  to  maintain  or  submit  records 
electronically  if  it  does  not  wish  to  do 
so.  Presiunably,  no  firm  (or  other 
regulated  entity)  will  implement 
electronic  recordkeeping  unless  the 
benefits  to  that  firm  are  expected  to 
exceed  any  costs  (including  capital  and 
maintenance  costs).  Thus,  the  industry 
will  incur  no  net  costs  as  a  result  of  this 
rule. 

Based  on  the  fact  that  the  activities 
regulated  by  this  rule  are  entirely 
volimtary  and  will  hot  have  any  net 
adverse  effects  on  small  entities,  the 
Commissioner  of  Food  and  Drugs 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibihty  Act,  no  further  regulatory 
flexibihty  analysis  is  required. 

Although  no  further  analysis  is 
required,  in  developing  this  rule,  FDA 
has  considered  the  impact  of  the  rule  on 
small  entities.  The  agency  has  also 
considered  various  regulatory  options  to 
maximize  the  net  benefits  of  the  rule  to 
small  entities  without  compromising  the 


integrity  of  electronic  systems,  records, 
and  signatures,  or  the  agency's  ability  to 
protect  and  promote  the  public  health. 
The  following  analysis  briefly  examines 
the  potential  impact  of  this  rule  on 
small  businesses  and  other  small 
entities,  and  describes  the  measures  that 
FDA  incorporated  in  this  final  rule  to 
reduce  the  costs  of  applying  electronic 
record/signature  systems  consistent 
with  the  objectives  of  the  rule.  This 
analysis  includes  each  of  the  elements 
required  for  a  final  regulatory  flexibihty 
analysis  under  5  U.S.C.  604(a). 

A.  Objectives 

The  purpose  of  this  rule  is  to  permit 
the  use  of  a  technology  that  was  not 
contemplated  when  most  existing  FDA 
regulations  were  written,  without 
undermining  in  any  way  the  integrity  of 
records  and  reports  or  the  ability  of  FDA 
to  carry  out  its  statutory  health 
protection  mandate.  The  rule  will 
permit  regulated  industry  and  FDA  to 
operate  with  greater  flexibihty,  in  ways 
that  will  improve  both  the  efBciency 
and  the  speed  of  industry's  op>erations 
and  the  regulatory  process.  At  the  same 
time,  it  ensures  that  individuals  will 
assign  the  same  level  of  importance  to 
affixing  an  electronic  signature,  and  the 
records  to  which  that  signature  attests, 
as  they  currently  do  to  a  handwritten 
signature. 

fl.  Small  Entities  Affected 

This  rule  potentially  affects  all  large 
and  small  entities  that  are  required  by 
any  statute  administered  by  FDA,  or  any 
FDA  regulation,  to  keep  records  or  make 
reports  or  other  submissions  to  FDA, 
including  small  businesses,  nonprofit 
organizations,  and  small  government 
entities.  Because  the  rule  affects  such  a 
broad  range  of  industries,  no  data 
currently  exist  to  estimate  precisely  the 
total  number  of  small  entities  that  will 
potentially  benefit  from  the  rule,  but  the 
number  is  substantial.  For  example, 
within  the  medical  devices  industry 
alone,  the  Small  Business 


Administration  (SBA)  estimates  that 
over  3,221  firms  are  small  businesses 
(i.e.,  have  fewer  than  500  employees). 
SBA  also  estimates  that  504 
pharmaceutical  firms  are  small 
businesses  with  fewer  than  500 
employees.  Of  the  approximately  2,204 
registered  blood  and  plasma 
estabhshments  that  are  neither 
government-owned  nor  part  of  the 
American  Red  Cross,  most  are  nonprofit 
estabhshments  that  are  not  nationidly 
dominant  and  thus  may  be  small 
entities  as  defined  by  the  Regulatory 
Flexibility  Act. 

Not  all  submissions  will  inunediately 
be  acceptable  electronicaUy.  even  if  the 
submission  and  the  electronic  record 
conform  to  the  criteria  set  forth  in  this 
rule.  A  particular  required  submission 
will  be  acceptable  in  electronic  form 
only  after  it  has  been  identified  to  this 
effect  in  pubUc  docket  92S-0251.  (The 
agency  unit  that  can  receive  that 
electronic  submission  will  also  be 
identified  in  the  docket.)  Thus,  although 
all  small  entities  subject  to  FDA 
regulations  are  potentially  aflected  by 
this  rule,  the  rule  will  actually  only 
benefit  those  that:  (1)  Are  required  to 
submit  records  or  other  documents  that 
have  been  identified  in  the  pubhc 
docket  as  acceptable  if  submitted 
electronically,  and  (2)  choose  this 
method  of  submission,  instead  of 
traditional  paper  record  submissions. 
Tlie  potential  range  of  submissions 
includes  such  records  as  new  drug 
applications,  medical  device  premarket 
notifications,  food  additive  petitions, 
and  medicated  feed  appUcations.  These, 
and  all  other  required  submissions,  will 
be  considered  by  FDA  as  candidates  for 
optional  electronic  format. 

Although  the  benefits  of  making 
electronic  submissions  to  FDA  will  be 
phased  in  over  time,  as  the  agency 
accepts  more  submissions  in  electronic 
form,  firms  can,  upon  the  rule's  effective 
date,  inunediately  benefit  from  using 
electronic  records/signatures  for  records 
they  are  required  to  keep,  but  not 
submit  to  FT)A.  Such  records  include, 
but  are  not  limited  to:  Pharmaceutical 
and  medical  device  batch  production 
records,  complaint  records,  and  food 
processing  records. 

Some  small  entities  will  be  affected 
by  this  rule  even  if  they  are  not  among 
the  industries  regulated  by  FDA. 
Because  it  will  increase  the  market 
demand  for  certain  types  of  software 
(e.g.,  document  management,  signature, 
and  encryption  software)  and  services 
(e.g.,  digital  notaries  and  digital 
signature  certification  authorities),  this 
rule  will  benefit  some  small  firms 
engaged  in  developing  and  providing 
those  products  and  services. 


C.  Description  of  the  Impact 

For  any  paper  record  that  an  entity  is 
required  to  keep  under  existing  statutes 
or  FDA  regulations.  FDA  will  now 
accept  an  electronic  record  instead  of  a 
paper  one,  as  long  as  the  electronic 
record  conforms  to  the  requirements  of 
this  rule.  FDA  will  also  consider  an 
electronic  signature  to  be  equivalent  to 
a  handwritten  signature  if  it  meets  the 
requirements  of  this  rule.  Thus,  entities 
regulated  by  FDA  may,  if  they  choose, 
submit  required  records  and 
authorizations  to  the  agency 
electronically  once  those  records  have 
been  listed  in  the  docket  as  acceptable 
in  electronic  form.  This  action  is 
voluntary;  paper  records  and 
handwritten  signatures  are  still  fully 
acceptable.  No  entity  will  be  required  to 
change  the  way  it  is  currently  allowed 
to  submit  paper  records  to  the  agency. 

1.  Benefits  and  costs 

For  any  firm  choosing  to  convert  to 
electronic  recordkeeping,  the  direct 
benefits  are  expected  to  include: 

(1)  Improved  abihty  for  the  firm  to 
analyze  trends,  problems,  etc.. 
enhancing  internal  evaluation  and 
quahty  control; 

(2)  Reduced  data  entry  errors,  due  to 
automated  checks; 

(3)  Reduced  costs  of  storage  space; 

(4)  Reduced  shipping  costs  for  data 
transmission  to  FDA;  and 

(5)  More  efficient  FDA  reviews  and 
approvals  of  FDA-regulated  products. 

No  small  entity  will  be  required  to 
convert  to  electronic  submissions. 
Furthermore,  it  is  expected  that  no 
individual  firm,  or  other  entity,  will 
choose  the  electronic  option  unless  that 
firm  finds  that  the  benefits  to  the  firm 
from  conversion  will  exceed  any 
ccmversion  costs. 

There  may  be  some  small  entities  that 
currently  submit  records  on  paper,  but 
archive  records  electronically.  These 
entities  will  need  to  ensure  that  their 
existing  electronic  systems  conform  to 
the  requirements  for  electronic 
recordkeeping  described  in  this  rule. 
Once  they  have  done  so,  however,  they 
may  also  take  advantage  of  all  the  other 
benefits  of  electronic  recordkeeping. 
Therefore,  no  individual  small  entity  is 
expected  to  experience  direct  costs  thai 
exceed  benefits  as  a  result  of  this  rule. 

Furthermore,  because  almost  all  of  the 
rule's  provisions  reflect  contemporary 
security  measures  and  controls  that 
respondents  to  the  ANPRM  identified, 
most  firms  should  have  to  make  few.  if 
any.  modifications  to  their  systems. 

For  entities  that  do  choose  electronic 
recordkeeping.,  the  magnitude  of  the 
costs  associated  with  doing  so  will 


depend  on  several  factors,  such  as  the 
level  of  appropriate  computer  hardware 
and  software  already  in  place  in  a  given 
firm,  the  types  of  conforming 
technologies  selected,  and  the  size  and 
dispersion  of  the  firm.  For  example, 
biometric  signature  technologies  may  t>e 
more  expensive  than  nonbiometric 
technologies;  firms  that  choose  the 
former  technology  may  encounter 
relatively  higher  costs.  l,arge, 
geographically  dispersed  firms  may 
need  some  institutional  seciuity 
procedures  that  smaller  firms,  with 
fewer  persons  in  more  geographically 
concentrated  areas,  may  not  need.  Firms 
that  require  wholesale  technology 
replacements  in  order  to  adopt 
electronic  record/signature  technology 
may  face  much  higher  costs  than  those 
that  require  only  minor  modifications 
(e.g.,  l)ecause  they  already  have  similar 
technology  for  internal  security  and 
quahty  control  purposes).  Among  the 
firms  that  must  undertake  major 
changes  to  implement  electronic 
recordkeeping,  costs  will  be  lower  for 
those  able  to  undertake  these  changes 
simultaneously  with  other  planned 
computer  and  security  upgrades.  New 
firms  entering  the  market  may  have  a 
shght  advantage  in  implementing 
technologies  that  conform  with  this 
rule,  because  the  technologies  and 
associated  procedures  can  be  put  in 
place  as  part  of  the  general  startup. 

2.  Comphance  requirements 

If  a  small  entity  chooses  to  keep 
electronic  records  and/or  make 
electronic  submissions,  it  must  do  so  in 
ways  that  conform  to  the  requirements 
for  electronic  records  and  electronic 
signatures  set  forth  in  this  rule.  These 
requirements,  described  previously  in 
section  11.  of  this  document,  involve 
measures  designed  to  ensure  the 
integrity  of  system  operations,  of 
information  stored  in  the  system,  and  of 
the  authorized  signatures  affixed  to 
electronic  records.  The  requirements 
apply  to  all  small  (and  large)  entities  in 
all  industry  sectors  regulated  by  FDA. 

The  agency  beheves  that  because  the 
rule  is  flexible  and  reflects 
contemporary  standards,  firms  should 
have  no  difficulty  in  putting  in  place  the 
needed  systems  and  controls.  However, 
to  assist  firms  in  meeting  the  provisions 
of  this  rule,  FDA  may  hold  pubhc 
meetings  and  pubUsh  more  detailed 
guidance.  Firms  may  contact  FDA's 
Industry  and  Small  Business  Liaison 
Staff,  HF-50,  at  5600  Fishers  Lane, 
Rockville.  MD  20857  (301-827-3430) 
for  more  information. 
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3.  Professional  skills  required 

If  a  finn  elects  electronic 
recordkeeping  and  submissions,  it  must 
take  steps  to  ensure  that  all  persons 
involved  in  developing,  maintaining, 
and  using  electronic  records  and 
electronic  signature  systems  have  the 
education,  training,  and  experience  to 
perform  the  tasks  involved.  The  level  of 
training  and  experience  that  will  be 
required  depends  on  the  tasks  that  the 
person  performs.  For  example,  an 
individual  whose  sole  involvement  with 
electronic  records  is  infrequent  might 
only  need  sufficient  training  to 
understand  and  use  the  required 
procedures.  On  the  other  hand,  an 
individual  involved  in  developing  an 
electronic  record  system  for  a  firm 
wishing  to  convert  from  a  paper 
recordkeeping  system  would  probably 
need  more  education  or  training  in 
computer  systems  and  software  design 
and  implementation.  In  addition,  FDA 
expects  that  such  a  person  would  also 
have  specific  on-the-job  training  and 
experience  related  to  the  particular  type 
of  records  kept  by  that  firm. 

The  relevant  education,  training,  and 
experience  of  each  individual  involved 
in  developing,  maintaining,  or  using 
electronic  records/submissions  must  be 
docuimented.  However,  no  specific 
examinations  or  credentials  for  these 
individuals  are  required  by  the  rule. 

D.  t^nimizing  the  Burden  on  Small 
Entities 

This  rule  includes  several  conditions 
that  an  electronic  record  or  signature 
must  meet  in  order  to  be  acceptable  as 
an  alternative  to  a  paper  record  or 
handwritten  signature.  These  conditions 
are  necessary  to  permit  the  agency  to 
protect  and  promote  the  public  health. 
For  example,  FDA  must  retain  the 
abihty  to  audit  records  to  detect 
unauthorized  modifications,  simple 
errors,  and  to  deter  falsification. 
Whereas  there  are  many  scientific 
techniques  to  show  changes  in  paper 
records  (e.g.,  analysis  of  the  paper,  signs 
of  erasures,  and  handwriting  analysis), 
these  methods  do  not  apply  to 
electronic  records.  For  electronic 
records  and  submissions  to  have  the 
same  integrity  as  paper  records,  they 
must  be  developed,  maintained,  and 
used  under  circiunstances  that  make  it 
difficult  for  them  to  be  inappropriately 
modified.  Without  these  assurances, 
FDA's  objective  of  enabling  electronic 
records  and  signatures  to  have  standing 
equal  to  paper  records  and  handwritten 
signatures,  and  to  satisfy  the 
requirements  of  existing  statutes  and 
regulations,  cannot  be  met. 


Within  these  constraints,  FDA  has 
attempted  to  select  alternatives  that 
provide  as  much  flexibility  as 
practicable  without  endangering  the 
integrity  of  the  electronic  records.  The 
agency  decided  not  to  make  the  required 
extent  and  stringency  of  controls 
dependent  on  the  type  of  record  or 
transactions,  so  that  firms  can  decide  for 
themselves  what  level  of  controls  are 
worthwhile  in  each  case.  For  example, 
FDA  chose  to  give  firms  maximum 
flexibihty  in  determining:  (1)  The 
circumstances  imder  which 
management  would  have  to  be  notified 
of  security  problems,  (2)  the  means  by 
which  firms  achieve  the  required  link 
between  an  electronic  signature  and  an 
electronic  record,  (3)  the  circumstances 
luider  which  extra  seciuity  and 
authentication  measures  are  warranted 
in  open  systems,  (4)  when  to  use 
operational  system  checks  to  ensiire 
proper  event  sequencing,  and  (5)  when 
to  use  terminal  checks  to  ensure  that 
data  and  instructions  originate  from  a 
vahd  source. 

Numerous  other  specific 
considerations  were  addressed  in  the 
pubUc  conunents  to  the  proposed  rule. 
A  summary  of  the  issues  raised  by  those 
comments,  the  agency's  assessment  of 
these  issues,  and  any  changes  made  in 
the  proposed  rule  as  a  result  of  these 
comments  is  presented  earher  in  this 
preamble. 

FDA  rejected  alternatives  for  limiting 
potentially  acceptable  electronic 
submissions  to  a  pcuticular  category, 
and  for  issuing  different  electronic 
submissions  standards  for  small  and 
large  entities.  The  former  alternative 
would  unnecessarily  limit  the  potential 
benefits  of  this  rule:  whereas  the  latter 
alternative  would  threaten  the  integrity 
of  electronic  records  and  submissions 
from  small  entities. 

As  discussed  previously  in  this 
preamble,  FDA  rejected  comments  that 
suggested  a  total  of  17  additional  more 
stringent  controls  that  might  be  more 
expensive  to  implement.  These  include: 
(1)  Examination  and  certification  of 
individuals  who  perform  certain 
important  tasks,  (2)  exclusive  use  of 
cryptographic  methods  to  link 
electronic  signatiires  to  electronic 
records,  (3)  controls  for  each  possible 
combination  of  a  two  bctored 
authentication  method,  (4)  controls  for 
each  different  type  of  identification 
card,  and  (5)  recording  in  audit  trails  the 
reason  why  records  were  changed. 

List  of  Subjects  in  21  CFR  Part  11 

Administrative  practice  and 
procedure.  Electronic  records, 
Electronic  signatiues.  Reporting  and 
rmxirdkeeping  requirements. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Pubhc 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  Title  21,  Chapter  I  of  the 
Code  of  Federal  RegulaticMis  is  amended 
by  adding  part  11  to  read  as  follows: 

PART  11— ELECTRONIC  RECORDS; 
ELECTRONIC  SIGNATURES 

Stit)part  A— QanaraJ  Provisions 

oOC> 

11.1  Scope. 

11.2  ImplementaUon. 

11.3  Definitions. 

Subpart  B— Electronic  Records 

11.10  Ckuitrols  for  closed  systems. 

11.30  Controls  for  of>en  systems. 

1 1 .  50  Signatiue  manifestations. 

11.70  Signature/record  linking. 

Sut)part  C— Electronic  Signatures 

11.100    General  requirements. 

11.200    Electronic  signature  components 

and  controls. 
11.300    Controls  for  identification  codes/ 

passwords. 

Authority.  Sees.  201-903  of  the  Federal 
Food,  Drug,  and  CosmeUc  Act  (21  U.S.C 
321-393):  sec.  351  of  the  Public  Health 
Service  Act  (42  U.S.C.  262). 

Subpart  A— General  Provisions 

fll.1    Scope. 

(a)  The  regulations  in  this  part  set 
forth  the  criteria  under  which  the 
agency  considers  electronic  records, 
electronic  signatures,  and  handwritten 
signatiues  executed  to  electronic 
records  to  be  trustworthy.  reUable,  and 
generally  equivalent  to  paper  records 
and  handwritten  signatures  executed  on 
paper. 

(b)  This  part  applies  to  records  in 
electronic  form  that  are  created, 
modified,  maintained,  archived, 
retrieved,  or  transmitted,  under  any 
records  requirements  set  forth  in  agency 
regulations.  This  part  also  appUes  to 
electronic  records  submitted  to  the 
agency  imder  requirements  of  the 
Federal  Food,  Dnig,  and  Cosmetic  Act 
and  the  PubUc  HeaJth  Service  Act,  even 
if  such  records  are  not  specifically 
identified  in  agency  regulaticHis. 
However,  this  part  does  not  apply  to 
paper  records  that  are,  or  have  been, 
transmitted  by  electronic  means. 

(c)  Where  electronic  signatures  and 
their  associated  electronic  records  meet 
the  requirements  of  this  part,  the  agency 
will  consider  the  electronic  signatiues 
to  be  equivalent  to  full  handwritten 
signatiues,  initials,  and  other  general 
signings  as  required  by  agency 
regulations,  unless  specifically  excepted 
by  regulation(s]  effective  on  or  after 


Auffust  20, 1997. 

(d)  Electronic  records  that  meet  the 
requirements  of  this  part  may  be  used  in 
heu  of  paper  records,  in  accordance 
with  §  11.2,  unless  paper  records  are 
specifically  required. 

(e)  Computer  systems  (including 
hardware  and  software),  controls,  and 
attendant  documentation  maintained 
under  this  part  shall  be  readily  available 
for,  and  subject  to,  FDA  inspection. 

§11.2    Implementation. 

(a)  For  records  required  to  be 
maintained  but  not  submitted  to  the 
agency,  persons  may  use  electronic 
records  in  lieu  of  paper  records  or 
electronic  signatures  in  lieu  of 
traditional  signatures,  in  whole  or  in 
part,  provided  that  the  requirements  of 
this  part  are  met. 

(b)  For  records  submitted  to  the 
agency,  persons  may  use  electronic 
records  in  lieu  of  paper  records  or 
electronic  signatures  in  lieu  of 
traditional  signatures,  in  whole  or  in 
part,  provided  that: 

(1)  The  requirements  of  this  part  are 
met;  and 

(2)  The  document  or  parts  of  a 
document  to  be  submitted  have  been 
identified  in  public  docket  No.  92S- 
0251  as  being  the  type  of  submission  the 
agency  accepts  in  electronic  form.  This 
docket  will  identify  specifically  what 
types  of  documents  or  parts  of 
documents  are  acceptable  for 
submission  in  electronic  form  without 
paper  records  and  the  agency  receiving 
imit(s)  (e.g..  specific  center,  office, 
division,  branch)  to  which  such 
submissions  may  be  made.  Documents 
to  agency  receiving  unit(s)  not  specified 
in  the  public  docket  will  not  be 
considered  as  official  if  they  are 
submitted  in  electronic  form;  paper 
forms  of  such  documents  will  be 
considered  as  official  and  must 
accompany  any  electronic  records. 
Persons  are  expected  to  consult  with  the 
intended  agency  receiving  unit  for 
details  on  how  (e.g.,  method  of 
transmission,  media,  file  formats,  and 
technical  protocols)  and  whether  to 
proceed  with  the  electronic  submission. 

fll.3    Definitions. 

(a)  llie  definitions  and  mtOTpretations 
of  terms  contained  in  section  201  of  the 
act  apply  to  those  terms  when  used  in 
this  part. 

(b)  The  following  definitions  of  terms 
also  apply  to  this  part: 

(1)  Acf  means  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (sees.  201-903  (21 
U.S.C.  321-393)). 

(2)  Agency  means  the  Food  and  Drug 
Administration. 

(3)  Biometrics  means  a  method  of 
verifying  an  individual's  identity  based 


on  measurement  of  the  individual's 
physical  feature(s)  or  repeatable 
action(s)  where  those  features  and/or 
actions  are  both  unique  to  that 
individual  and  measurable. 

(4)  Closed  system  means  an 
environment  in  which  system  access  is 
controlled  by  persons  who  are 
responsible  for  the  content  of  electronic 
records  that  are  on  the  system. 

(5)  Digital  signature  means  an 
electronic  signature  based  upon 
cryptographic  methods  of  originator 
authentication,  computed  by  using  a  set 
of  rules  and  a  set  of  parameters  such 
that  the  identity  of  the  signer  and  the 
integrity  of  the  data  can  be  verified. 

(6)  Electronic  record  means  any 
combination  of  text,  graphics,  data, 
audio,  pictorial,  or  other  information 
representation  in  digital  form  that  is 
created,  modified,  maintained,  archived, 
retrieved,  or  distributed  by  a  computer 
system. 

(7)  Electronic  signature  means  a 
computer  data  compilation  of  any 
symbol  or  series  of  symbols  executed, 
adopted,  or  authorized  by  an  individual 
to  be  the  legally  binding  equivalent  of 
the  individual's  handwritten  signature. 

(8)  Handwritten  signature  means  the 
scripted  name  or  legal  maik  of  an 
individual  handwritten  by  that 
individual  and  executed  or  adopted 
with  the  present  intention  to 
authenticate  a  writing  in  a  permanent 
form.  The  act  of  signing  with  a  writing 
or  marking  instrument  such  as  a  pen  or 
stylus  is  preserved.  The  scripted  name 
or  legal  mark,  while  conventionally 
apphed  to  paper,  may  also  be  applied  to 
other  devices  that  capture  the  name  or 
mark. 

(9)  Open  system  means  an 
environment  in  which  system  access  is 
not  controlled  by  persons  who  are 
responsible  for  the  content  of  electronic 
records  that  are  on  the  system. 

Sutipart  B — Electronic  Records 

{11.10    Controls  for  dosed  systems. 

Persons  who  use  closed  systems  to 
create,  modify,  maintain,  or  transmit 
electronic  records  shall  employ 
procedures  and  controls  desired  to 
ensure  the  authenticity,  integrity,  and. 
when  appropriate,  the  confidentiaUty  of 
electronic  records,  and  to  ensure  that 
the  signer  cannot  readily  repudiate  the 
signed  record  as  not  genuine.  Such 
prt»cedures  and  controls  shall  include 
the  following: 

(a)  Validation  of  systems  to  ensure 
accuracy,  reliability,  consistent 
intended  performance,  and  the  abiUty  to 
discern  invahd  or  altered  records. 

(b)  The  ability  to  generate  accurate 
and  complete  copies  df  records  in  both 


human  readable  and  electronic  form 
suitable  for  inspection,  review,  and 
copying  by  the  agency.  Persons  should 
contact  the  agency  if  there  are  any 
questions  regarding  the  ability  of  the 
agency  to  perform  such  review  and 
copying  of  the  electronic  records. 

(c)  Protection  of  records  to  enable 
their  accurate  and  ready  retrieval 
throughout  the  records  retention  period. 

(d)  Limiting  system  access  to 
authorized  individuals. 

(e)  Use  of  secure,  computer-generated, 
time-stamped  audit  trails  to 
independently  record  the  date  and  time 
of  operator  entries  and  actions  that 
create,  modify,  or  delete  electronic 
records.  Record  changes  shall  not 
obscure  previously  recorded 
information.  Such  audit  trail 
documentation  shall  be  retained  for  a 
period  at  least  as  long  as  that  required 
for  the  subject  electronic  records  and 
shall  be  available  for  agency  review  and 
copying. 

(f)  Use  of  operational  system  checks  to 
enforce  permitted  sequencing  of  steps 
and  events,  as  appropriate. 

(g)  Use  of  authority  checks  to  ensure 
that  only  authorized  individuals  can  use 
the  system,  electronically  sign  a  record, 
access  the  operation  or  computer  system 
input  or  output  device,  alter  a  record,  or 
perform  the  operation  at  hand. 

(h)  Use  of  device  (e.g.,  terminal) 
checks  to  determine,  as  appropriate,  the 
vaUdity  of  the  source  of  data  input  or 
operational  instruction. 

(i)  Determinatian  that  persons  who 
develop,  maintain,  or  use  electronic 
record/electronic  signature  systems 
have  the  education,  training,  and 
experience  to  perform  their  assigned 
tasks. 

(j)  The  estabUshment  of,  and 
adherence  to,  written  poUcies  that  hold 
individuals  accountable  and  responsible 
for  actions  initiated  under  their 
electronic  signatures,  in  order  to  deter 
record  and  signature  falsification. 

(k)  Use  of  appropriate  controls  over 
systems  documentation  including: 

(1)  Adequate  controls  over  the 
distribution  of.  access  to.  and  use  of 
documentation  for  system  (^ration  and 
maintenance. 

(2)  Revision  and  change  control 
pnx^dures  to  maintain  an  audit  trail 
that  documents  time-sequenced 
development  and  modification  of 
systems  documentation. 

§11.30    Controls  for  open  systems. 

Persons  who  use  open  systems  to 
create,  modify,  maintain,  or  transmit 
electronic  records  shall  employ 
procedures  and  controls  designed  to 
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ensure  the  authenticity,  integrity,  and, 
as  appropriate,  the  confidentiahty  of 
electronic  records  horn  the  point  of 
their  creation  to  the  point  of  their 
receipt.  Such  procedures  and  controls 
shall  include  those  identitied  in  §  11.10, 
as  appropriate,  and  additional  measines 
such  as  dociunent  encryption  and  use  of 
appropriate  digital  signature  standards 
to  ensure,  as  necessary  under  the 
arcumstances,  record  authenticity, 
integrity,  and  confidentiahty. 

{11.50    Signature  manifestations. 

(a)  Signed  electronic  records  shall 
contain  information  associated  with  the 
signing  that  clearly  indicates  all  of  the 
following: 

(1)  The  printed  name  of  the  signer; 

(2)  The  date  and  time  when  the 
signature  was  executed;  and 

(3)  The  meaning  (such  as  review, 
approval,  responsibihty,  or  authorship) 
associated  with  the  signature. 

(b)  The  items  identified  in  paragraphs 
(a)(1),  (a)(2),  and  (a)(3)  of  this  section 
shall  be  subject  to  the  same  controls  as 
for  electronic  records  and  shall  be 
included  as  part  of  any  human  readable 
form  of  the  electronic  record  (such  as 
electronic  display  or  printout). 

f  11.70    Signature/racord  HnMng. 

Electronic  signatures  and  handwritten 
signatures  executed  to  electronic 
records  shall  be  linked  to  their 
respective  electronic  records  to  ensure 
that  the  signatures  cannot  be  excised, 
copied,  or  otherwise  transferred  to 
falsify  an  electronic  record  by  ordinary 
means. 

Subpart  C— Electronic  Signatures 

{11.100    Qanaral  raquiramants. 

^a)  Each  electronic  signature  shall  be 
unique  to  one  individual  and  shall  not 
be  reused  by.  or  reassigned  to,  anyone 
aba. 

(b)  Before  an  organization  establishes, 
assigns,  certifies,  or  otherwise  sanctions 
an  individual's  electronic  signature,  or 
any  element  of  such  electronic 


signature,  the  organization  shall  verify 
the  identity  of  the  individual. 

(c)  Persons  using  electronic  signatures 
shall,  prior  to  or  at  the  time  of  such  use, 
certify  to  the  agency  that  the  electronic 
signatures  in  their  system,  used  on  or 
after  August  20, 1997,  are  intended  to  be 
the  legally  binding  equivalent  of 
traditional  handwritten  signatures. 

(1)  The  certification  shall  be 
submitted  in  paper  form  and  signed 
with  a  traditional  handwritten 
signature,  to  the  Office  of  Regional 
Operations  (HFC-100),  5600  Fishers 
Lane,  Rockville,  MD  20857. 

(2)  Persons  using  electronic  signat\u«s 
shall,  upon  agency  request,  provide 
additional  certification  or  testimony  that 
a  specific  electronic  signature  is  the 
legally  binding  equivalent  of  the  signer's 
handwritten  signature. 

{11 .200    Electronic  signature  components 
and  controls. 

(a)  Electronic  signatures  that  are  not 
based  upon  biometrics  shall: 

(1)  Employ  at  least  two  distinct 
identification  components  such  as  an 
identification  code  and  password. 

(i)  When  an  individual  executes  a 
series  of  signings  during  a  single, 
continuous  period  of  controlled  system 
access,  the  first  signing  shall  be 
executed  using  all  electronic  signature 
components;  subsequent  signings  shall 
be  executed  using  at  least  one  electronic 
signature  component  that  is  only 
executable  by.  and  designed  to  be  used 
oiUy  by,  the  individual. 

(ii)  When  an  individual  executes  one 
or  more  signings  not  performed  during 
a  single,  continuous  period  of  controlled 
system  access,  each  signing  shall  be 
executed  using  all  of  the  electronic 
signature  components. 

(2)  Be  used  only  by  their  genuine 
owners:  and 

(3)  Be  administered  and  executed  to 
ensure  that  attempted  use  of  an 
individual's  electronic  signature  by 
anyone  other  than  its  genuine  owner 
requires  collaboration  of  two  or  more 
individuals. 


(b)  Electronic  signatures  based  upon 
biometrics  shall  be  designed  to  ensure 
that  they  cannot  be  used  by  anyone 
other  than  their  genuine  owners. 

{11.300    Controls  for  identlficatton  codes/ 
passwords. 

Persons  who  use  electronic  signatures 
based  upon  use  of  identification  codes 
in  combination  with  passwords  shall 
employ  controls  to  ensure  their  security 
and  integrity.  Such  controls  shall 
include: 

(a)  Maintaining  the  uniqueness  of 
each  combined  identification  code  and 
password,  such  that  no  two  individuals 
have  the  same  combination  of 
identification  code  and  password. 

(b)  Ensuring  that  identification  code 
and  password  issuances  are  periodically 
checked,  recalled,  or  revised  (e.g.,  to 
cover  such  events  as  password  aging). 

(c)  Following  loss  management 
procedures  to  electronically  deauthorize 
lost,  stolen,  missing,  or  otherwise 
potentially  compromised  tokens,  cards, 
and  other  devices  that  bear  or  generate 
identification  code  or  password 
information,  and  to  issue  temporary  or 
permanent  replacements  using  suitable, 
rigorous  controls. 

(d)  Use  of  transaction  safeguards  to 
prevent  unauthorized  use  of  passwords 
and/or  identification  codes,  and  to 
detect  and  report  in  an  immediate  and 
urgent  manner  any  attempts  at  their 
unauthorized  use  to  the  system  security 
unit.  and.  as  appropriate,  to 
organizational  management. 

(e)  Initial  and  periodic  testing  of 
devices,  such  as  tokens  or  cards,  that 
bear  or  generate  identification  code  or 
password  information  to  ensure  that 
they  function  properly  and  have  not 
been  altered  in  an  imauthorized 
maimer. 

Dated:  March  11. 1997. 
Williun  B.  Schuhz, 
Deputy  Commissioner  for  Policy. 
[FR  Doa  97-6833  Filed  3-20-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dodcet  No.  92S-02S1] 

Electronic  Submissions; 
Establishment  of  Public  DoSwt 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SURMIARY:  The  Food  and  Drug 
Administration  (FDA)  is  establishing  a 
public  docket  to  provide  information  on 
submissions  the  agency  is  prepared  to 
accept  electronically.  FDA  is  taking  this 
action  to  provide  easily  accessible 
notice  to  the  public  when  agency 
receiving  units  are  prepared  to  accept 
electronic  submissions  and  to  promote 
the  use  of  electronic  technology. 
ADDRESSES:  The  public  docket  is 
available  under  the  docket  number 
found  in  brackets  in  the  heading  of  this 
notice  and  is  located  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  12420 
Parklawm  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  The  public  docket  is  also  posted 
to  the  agency's  Litemet  World  Wide 
Web  site  at  http://www.fda.gov 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Motise,  Center  for  Drug  Evaluation 
and  Research  (HFD-325),  Food  and 
Drug  Administration,  7520  Standish  PL, 
Rockville,  MD  20855,  301-594-1089.  or 
e-mail  address  via  Internet: 
Moti8e«CDER.FDA.GOV 
SUPPI.BIIENTARY  MFORMATKM:  Elsewhere 
in  this  issue  of  the  Federal  Register 
FDA  is  finalizing  part  11  (21  CFR  part 
11)  providing  the  conditions  under 
which  the  agency  will  accept  electronic 
signatures,  electronic  records,  and 
handwritten  signatures  executed  to 
electronic  records  as  equivalent  to  paper 


records  and  handwritten  signatures 
executed  to  paper.  Part  11  applies  to  any 
required  records  submissions  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act),  the  Public  Health  Service  Act 
(the  PHS  Act),  or  Title  21  of  the  Code 
of  Federal  Regulations  (CFR)  and 
supersedes  any  paper  record 
requirements  by  providing  that 
electronic  records  may  be  used  in  lieu 
of  paper  records.  Electronic  signatures 
that  meet  the  requirements  of  part  11 
will  be  considered  to  be  equivalent  to 
full  handwritten  signatures,  initials,  and 
other  general  signings  required  by 
agency  regulations.  Part  11  also 
provides  that,  for  records  required  to  be 
maintained  but  not  submitted  to  the 
agency,  electronic  records  and 
accompanying  signatures  may  be  used 
in  Ueu  of  traditional  records  and 
signatures  provided  certain 
requirements  are  met. 

Records  and  signatures  submitted  to 
the  agency  must  satisfy  the 
requiremmts  of  part  11  and  must  be 
identified  in  public  docket  number  92S- 
0251  as  the  type  of  submission  the 
agency  will  accept  in  electronic  form, 
llie  public  docket  will  contain 
information  pertaining  to  submissions 
for  such  agency  units  as  the  Centers  for 
Drug  Evaluation  and  Research,  Biologies 
Evaluation  and  Research,  Devices  and 
Radiological  Health,  Food  Safefy  and 
Applied  Nutrition,  Veterinary  Medicine, 
and  the  Office  of  Regulatory  Afiairs.  The 
information  available  will  include  a 
description  of  the  document  that  may  be 
submitted  electronically;  a  citation,  if 
any,  to  that  section  of  the  act.  the  PHS 
Act,  or  the  CFR  under  which  the 
dociunent  is  submitted;  the  agency  unit 
prepared  to  accept  the  document 
electronically  (the  receiving  imit);  and 
the  address  of  the  receiving  unit.  Unless 
records  are  identified  in  this  public 
docket  as  acceptable  for  electronic 


submission,  only  paper  records  will  be 
regarded  as  official  submissions. 

Several  comments  submitted  to  FDA 
on  the  proposed  rule  on  electronic 
records  and  signatures  (59  FR  45160. 
August  31, 1994)  requested  that  the 
public  docket  provide  more  specific 
information  and  that  submission 
procedures  be  uniform  throughout  the 
agency.  FDA  has  decided  not  to  include 
such  uniform  and  specific  requirements 
at  this  time  because  of  the  rapid 
advances  in  electronic  technology,  the 
variety  of  information  required  by 
different  receiving  imits,  and  the 
number  of  different  electronic  systems 
used  in  the  agency  and  regulated 
industry.  Instead,  FDA  will  maintain 
only  basic  information  in  the  pubUc 
docket  because  the  agency  expects  that 
peraons  planning  to  submit  a  document 
will  be  in  direct  contact  with  the  agency 
unit  assigned  to  receive  the  submission. 
The  receiving  unit  will  provide  details 
on  the  technical  aspects  of  submissions 
such  as  media,  method  of  transmission, 
file  format,  archiving  needs,  and 
technical  protocols. 

The  agency  will  update  the  public 
docket  periodically  as  FDA  units 
acquire  the  abilify  to  accept  electronic 
submissions.  Persons  should,  however, 
consult  the  appropriate  receiving  units 
direcUy  to  obtain  the  most  current  and 
detailed  information  on  electronic 
submissions. 

The  public  docket  is  available  for 
public  review  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  December  12. 1996. 
WiUiam  B.  Sdmhz, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  97-6847  Filed  3-19-47;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
(CFDA  No*.:  84.203A  and  q 

Star  Schools  Program;  Notico  Inviting 
Applications  for  New  A«wards  for  Fiscal 
Years  1997  and  1998 


Note  to  Applicants:  This  Dotice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  all  of  the 
information,  apphcation  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  the  Star  Schools  Program 
competitions. 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  encourage  improved 
instruction  in  mathematics,  science, 
foreign  languages,  and  other  subjects, 
such  as  literacy  skills  and  vocational 
education,  and  to  serve  underserved 
populations,  including  the 
disadvantaged,  illiterate.  limited- 
English  proficient,  and  individuals  with 
disabilities  through  the  use  of  distance 
learning  technologies.  Under  this 
competition,  the  Secretary  intends  to 
support  two  separate  grant 
competitions:  General  Projects  and  a 
Dissemination  Project.  General  Projects 
are  designed  to,  among  other  things: 

(1)  Develop,  construct,  acquire, 
maintain  and  operate 
telecommunications  audio  and  visual 
tacihties  and  equipment: 

(2)  Develop  and  acquire  live 
interactive  educational  and 
instructional  programming;  and 

(3)  Obtain  technical  assistance  for  the 
use  of  such  facilities  and  instructional 
programming. 

Ine  Dissemination  Project  is  designed 
to  provide  dissemination  and  technical 
assistance  to  State  and  local  educational 
agencies  to  assist  them  to  plan  and 
implement  technology-based  distance 
learning  systems. 

Eligibie  Applicants — General  Pro)ects 

Only  eUgible  entities,  if  at  least  one 
local  educational  agency  is  participating 
in  the  proposed  project,  may  receive 
grants  under  the  General  Projects 
Competition.  Ehgible 
teleconununications  partnerships  must 
be  organized  on  a  statewide  or 
multistate  basis.  Eligible  entities 
include: 

(a)  A  pubUc  agency  or  corporation 
established  for  the  purpose  of 
developing  and  operating 
telecommunications  netwoiiu  to 
enhance  educational  opportimities 
provided  by  educational  institutions, 
teacher  training  centers,  and  other 
entities,  except  that  any  such  agency  or 
corporation  represents  the  interests  of 


elementary  and  secondary  schools  that 
are  eligible  to  participate  in  the  program 
under  part  A  of  title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
as  amended  by  P.L.  103-352  (ESEA);  or 

(b)  A  partnership  that  will  provide 
telecommunications  services  and  which 
includes  three  or  more  of  the  following 
entities,  at  least  one  of  which  shall  be 
an  agency  described  in  (1)  or  (2): 

(1)  A  local  educational  agency  that 
serves  a  significant  number  of 
elementary  and  secondary  schools  that 
are  eligible  for  assistance  under  part  A 
of  titie  I  of  the  ESEA  or  elementary  and 
secondary  schools  operated  or  funded 
for  Indian  children  by  the  Department  of 
the  Interior  eUgible  under  section 
1121(c)  of  the  ESEA; 

(2)  A  State  educational  agency; 

(3)  Adult  and  family  education 
programs; 

(4)  An  institi^on  of  higher  education 
or  a  State  higher  education  agency; 

(5)  A  teacher  training  center  or 
academy  which — 

(i)  Provides  teacher  preservice  and 
inservice  training;  and 

(ii)  Receives  Federal  financial 
assistance  or  has  been  approved  by  a 
State  agency; 

(6)(i)  A  public  or  private  entity  with 
experience  and  expertise  in  the 
planning  and  operation  of  a 
telecommunications  network,  including 
entities  involved  in  telecommunications 
through  satellite,  cable,  telephone,  or 
computer,  or 

(ii)  A  public  broadcasting  entity  with 
such  experience;  or 

(7)  A  public  or  private  elementary  or 
secondary  school. 

Eligible  Applicants — Dissemination 
Proiects 

The  statute  places  no  restrictions  on 
what  parties  are  eUgible  to  apply  for 
Dissemination  Projects  imder  the  Star 
Schools  Program. 

Deadline  for  Transmittal  of 
Applications:  May  9. 1997. 

Deadline  for  Intergovernmental 
Review:  June  23.  1997. 

Available  Funds:  $15,000,000. 

Estimated  Size  of  Awards: 

$2,000,000  (General  Projects). 

$500,000  (Dissemination  Project). 

Estimated  Number  of  Awards: 

7  (General  projects). 

1  (Dissemination  project). 

Inject  Period:  Up  to  60  months. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Supplementary  Information:  It  is  the 
Department's  intent  to  fund  two  cycles 
of  Genwal  Projects  awards  from  this 
competition.  The  first  cycle  of  awards 
will  be  made  from  fiscal  year  1997 


funds.  If  General  Projects  applications  of 
high  quality  remain  imfunded. 
additional  awards  will  be  made  in  the 
second  cycle  in  1998,  pending 
availability  of  fiscal  year  1998  funds. 
This  section  does  not  apply  to  the 
Dissemination  Project  competition. 

Applicable  Regulations 

The  Education  E)epartment  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75.  77,  79,  80,  81,  82. 
85,  and  86. 

Description  of  Program 

The  Star  Schools  program  is 
authorized  by  the  ESEA,  Title  m.  Part  B 
(20  U.S.C.  6891-6900).  Section  3204  of 
the  ESEA  authorizes  the  Secretary  to 
award  General  F*rojects  grants,  on  a 
competitive  basis,  to  eligible  entities  to 
carry  out  the  following: 

(1)  The  development,  construction, 
acquisition,  maintenance  and  operation 
of  teleconununications  facilities  and 
equipment; 

(2)  The  development  and  acquisition 
of  live,  interactive  instructional 
progranuning; 

(3)  Tlie  development  and  acquisition 
of  preservice  and  inservice  teacher 
training  programs  based  on  estabUshed 
research  regarding  teacher-to-teacher 
mentoring,  effective  skill  transfer,  and 
ongoi^,  in-class  instruction; 

(4)  Ine  establishment  of 
teleconferencing  facilities  and  resources 
for  making  intwactive  training  available 
to  teachers; 

(5)  Obtaining  technical  assistance; 
and 

(6)  The  coordination  of  the  design  and 
connectivity  of  teleconununications 
networks  to  reach  the  greatest  number  of 
schools. 

The  Star  Schools  program  supports 
Goals  2000.  the  President's  strategy  for 
moving  the  Nation  toward  the  National 
Education  Goals.  Furthermore,  the  Star 
Schools  program  addresses  the 
President's  technology  initiative  to  help 
students  achieve  high  content 
standards. 

The  Star  Schools  program  is  also 
authorized,  by  section  3207(c)  of  the 
ESEA  (20  U.S.C.  6897(c)).  to  support 
activities  that  disseminate  information, 
including  lists  and  descriptions  of 
services  available  from  grant  recipients 
under  this  program  and  carry  out  other 
activities  designed  to  enhance  the 
quality  of  long  distance  learning. 

Goographic  Distribution 

In  determining  which  applications 
under  the  General  Projects  competition 
are  to  be  funded,  the  Secretary  shall,  to 
the  extent  feasible,  ensure  an  equitable 
geographic  distribution  of  services. 


Definitions 

The  following  definitions  apply  to  the 
terms  used  in  this  notice: 

"Educational  institution"  means  an 
institution  of  higher  education,  a  local 
educational  agency,  or  a  State 
educational  agency. 

"Institution  of  higher  education"  has 
the  same  meaning  given  that  term  under 
20  U.S.C.  1141(a)  (section  1201(a)  of  the 
Higher  Education  Act  of  1965,  as 
amended)  (20  U.S.C.  8801(17)). 

"Instructional  programming"  means 
courses  of  instruction  and  training 
courses  for  elementary  and  secondary 
students,  teachers,  and  others,  and 
materials  used  in  such  instruction  and 
training  which  have  been  prepared  in 
audio  and  visual  form  on  tape.  disc, 
film,  or  live  interactive  presentations, 
and  presented  by  means  of 
telecommunications  devices. 

"Local  educational  agency"  has  the 
same  meaning  given  the  term  under 
section  14101(18)  of  the  ESEA  (20 
U.S.C.  8801(18)). 

"PubUc  broadcasting  entity"  has  the 
same  meaning  given  that  term  in  section 
397  of  the  Communications  Act  of  1934 
(47  U.S.C.  397). 

"State"  has  the  same  meaning  given 
that  term  under  section  14101(27)  of  the 
ESEA  (20  U.S.C.  8801(27)). 

"State  educational  agency"  has  the 
same  meaning  given  that  term  under 
section  14101(28)  of  the  ESEA  (20 
U.S.C.  8801(28))  and  includes  the 
Biueau  of  Indian  Affairs  for  purposes  of 
serving  schools  funded  by  the  BIA  in 
accordance  with  TiUe  III  of  the  ESEA  of 
1965.  as  amended. 

"Secretary"  means  the  Secretary  of 
Education. 

Priorities 

Invitational  Priorities — General  Projects 
(84.203A) 

Under  34  CFR  75.105(c)(1).  the 
Secretary  is  particularly  interested  in 
General  Projects  applications  that  meet 
one  or  more  of  the  following  invitational 
priorities.  However,  an  application  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
appUcations.  Applicants  that  propose 
to: 

Invitational  Priority  1 — Deliver  live, 
interactive  instructional  programming 
that  integrates  reading  throughout  the 
curriculum  at  all  grade  levels  for  all 
children  and  their  families; 

Invitational  Priority  2— Deliver 
challenging  content  and  advanced 
placement  courses  in  mathematics, 
science,  and  foreign  languages  for 
elementary  and  secondary  students; 

Invitational  Priority  3— Offer 
professional  development  opportunities 


for  teachers  to  focus  on  early  reading 
and  elementary  and  middle  school 
mathematics  instruction  to  help 
students  achieve  to  high  standards;  or 

Invitational  Priority  4 — Employ 
multiple  technologies  which  advance 
the  role  of  distance  learning  in 
supporting  school  reform  at  the  local 
level  such  as  broadcast  television 
coupled  with  computer  networidng  or 
other  technologies. 

Competitive  Priorities— General  Projects 
(84.203A) 

Under  34  CFR  75.105(b)(2)(iv)  and 
(c)(2)  and  20  U.S.C.  6896(c),  the 
Secretary  gives  preference  to  General 
Projects  applications  that  meet  the 
following  five  competitive  priorities. 
The  Secretary  awards  up  to  two  points 
for  each  competitive  priorities  met  by 
the  applicant  in  a  particularly  effective 
way.  "These  points  are  in  addition  to  any 
points  the  application  earns  under  the 
selection  criteria.  An  appUcant  can 
receive  no  more  than  ten  competitive 
preference  points.  Competitive 
preference  points  will  be  awarded  to  an 
applicant  that: 

Competitive  Priority  1 — Proposes 
high-quality  plans  to  assist  in  achieving 
one  or  more  of  the  National  Education 
Goals,  will  provide  instruction 
consistent  with  State  content  standards, 
or  will  otherwise  provide  significant 
and  specific  assistance  to  States  and 
local  educational  agencies  undertaking 
systemic  education  reform; 

Competitive  Priority  2— Will  provide 
services  to  programs  serving  adults, 
especially  parents,  with  low  levels  of 
literacy  or  limited  English  proficiency; 

Competitive  Priority  3 — ^Will  serve 
schools  with  significant  numbers  of 
children  coimted  for  the  purposes  of 
part  A  of  tide  I  of  the  ESEA; 

Competitive  Priority  4 — Will  ensure 
that  its  proposed  project  will — 

(A)  Serve  the  broadest  range  of 
institutions,  programs  providing 
instruction  outside  of  the  school  setting, 
programs  serving  adults,  especially 
parents,  with  low  levels  of  literacy, 
institutions  of  higher  education,  teacher 
training  centera.  research  institutes,  and 
private  industry; 

(B)  Have  substantial  academic  and 
teaching  capabilities,  including  the 
capability  of  training,  retraining,  and 
inservice  upgrading  of  teaching  skills 
and  the  capability  to  provide 
professional  development; 

(C)  Provide  a  comprehensive  range  of 
coiuses  for  educators  to  teach 
instructional  strategies  for  students  with 
different  skill  levels; 

(D)  Provide  training  to  participating 
educators  in  ways  to  integrate 


telecommtmications  courses  into 
existing  school  curriculiun; 

(E)  Provide  instruction  for  students, 
teachere,  and  parents; 

(F)  Serve  a  multistate  area;  and 

(G)  Give  priority  to  the  provision  of 
equipment  and  linkages  to  isolated 
areas;  and 

Competitive  Priority  5 — Involve  a 
telecommunications  entity  (such  as  a 
sateUite.  cable,  telephone,  computer 
organization,  or  public  or  private 
television  stations)  participating  in  the 
eligible  entity  and  donating  equipment 
or  in-kind  services  for 
telecommunications  linkages. 

Absolute  Priority — Dissemination 
Project  (84.203C) 

Under  34  CFR  75.105(c)(3).  the 
Secretary  gives  an  absolute  preference  to 
appUcations  that  meet  the  foUowing 
priority.  The  Secretary  funds  under  this 
competition  only  an  appUcation  that 
meets  this  absolute  priority. 

A  project  that  will  disseminate 
information,  including  Usts  and 
descriptions  of  services  available  fiom 
grant  recipients  under  the  Star  Schools 
program,  and  conduct  other  activities 
designed  to  enhance  the  quaUty  of 
distance  learning  activities  nationwide. 

Invitational  Priority — Dissemination 
Project  (84.2030 

Under  34  CFR  75.105(c)(1),  the 
Secretary  is  particularly  interested  in 
Dissemination  Project  appUcations  that 
meet  the  following  invitational 
priorities.  However,  an  appUcation  that 
meets  these  invitational  priorities  doss 
not  receive  competitive  or  absolute 
preference  over  other  appUcations. 

AppUcations  that  propose  to — 

Invitational  Priority  1 — Use  a  variety 
of  technologies  and  dissemination 
strategies  to  provide  information  and 
technical  assistance  services  about 
distance  education  nationwide;  and 

Invitational  Priority  2 — Produce  and 
disseminate  information  in  print, 
electronic,  media  and  other  formats 
about  instructional  programming, 
promising  and  exemplary  practices, 
poUcies,  resources,  and  research 
involving  distance  education  including 
Department-sponsored  distance 
education  projects  and  technology 
initiatives. 

Application  Requirements — General 
Projects 

Each  eUgible  entity  desiring  a  General 
Project  grant  under  this  program  shaU 
submit  an  appUcation  to  the  Secretary 
that  responds  to  the  selection  criteria.  In 
addition,  each  appUcation  shall — 

(1)  Describe  how  the  proposed  project 
wiU  assist  in  achieving  the  National 
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Education  Goals,  how  the  project  will 
assist  all  students  to  have  an 
opportunity  to  ieam  to  challenging  State 
standards,  how  the  project  will  assist 
State  and  local  educational  reform 
efforts,  and  how  the  project  will 
contribute  to  creating  a  high  quahty 
system  of  hfelong  learning; 

(2)  Describe  the  telecommimications 
{acilities  and  equipment  and  technical 
assistance  for  which  assistance  is 
sought,  which  may  include — 

(A)  The  design,  development, 
construction,  acquisition,  maintenance 
and  operation  of  State  or  multistate 
educational  teleconununications 
networks  and  technology  resoiuce 
centers: 

(B)  Microwave,  fiber  optics,  cable,  and 
satellite  transmission  equipment  or  any 
combination  thereof; 

(C)  Reception  faciUties: 

(D)  Satellite  time; 

(E)  Production  facilities: 

(F)  Other  telecommimications 
equipment  capable  of  serving  a  wide 
gec»raphic  area; 

(G)  The  provision  of  training  services 
to  instructors  who  will  be  using  the 
facilities  and  equipment  for  which 
assistance  is  sought,  including  training 
in  using  these  focilities  and  equipment 
and  training  in  integrating  programs 
into  the  classroom  curriculum;  and 

(H)  The  development  of  educational 
and  related  programming  for  use  on  a 
telecommunications  network; 

(3)  In  the  case  of  an  appUcation  for 
assistance  for  instructional 
programming,  describe  the  types  of 
programming  which  will  be  developed 
to  enhance  instruction  and  training  and 
provide  assurances  that  the 
programming  Mrill  be  designed  in 
constiltation  with  professionals 
(including  classroom  teachers)  who  are 
experts  in  the  appUcable  subject  matter 
and  grade  level; 

(4)  Describe  how  the  eUgible  entity 
has  engaged  in  sufficient  survey  and 
analysis  of  the  area  to  be  served  to 
msure  that  the  services  offered  by  the 
ehgible  entity  will  increase  the 
availabiUty  of  courses  of  instruction  in 
EngUsh.  mathematics,  science,  foreign 
laxiguages.  arts,  history,  geography,  or 
other  disciplines; 

(5)  Describe  the  professional 
development  pwUcies  for  teachers  and 
other  school  personnel  to  be 
implemented  to  ensure  the  effective  use 
of  the  telecommunications  facilities  and 
equipment  for  which  assistance  is 
■oudit; 

(6)  Describe  the  manner  in  v^ch 
historically  underserved  students  (such 
as  students  from  low-income  families, 
limited  English  proficient  students, 
students  with  diiubilities.  or  students 


who  have  low  Uteracy  skills)  and  their 
famiUes,  will  participate  in  the  benefits 
of  the  telecommiuiications  fadUties, 
equipment,  technical  assistance,  and 
programming  assisted  under  this 
pronam; 

(7)  Describe  how  existing 
telecommunications  equipment, 
faciUties,  and  services,  where  available, 
will  be  used; 

(8)  Provide  assurances  that  the 
financial  interest  of  the  United  States  in 
the  teleconununications  facilities  and 
equipment  will  be  protected  for  the 
useful  life  of  these  faciUties  and 
equipment; 

(9)  Provide  assurances  that  a 
significant  portion  of  any  faciUties  and 
equipment,  technical  assistance,  and 
programming  for  which  assistance  is 
sought  for  elementary  and  secondary 
schools  wiU  be  made  available  to 
schools  or  local  educational  agencies 
that  have  a  high  number  or  percentage 
of  children  eligible  to  be  counted  under 
part  A  of  title  I  of  the  ESEA; 

(10)  Provide  assiuances  that  the 
appUcant  wiU  use  the  funds  provided 
imder  this  part  to  supplement  and  not 
supplant  funds  otherwise  available  for 
the  purposes  of  this  part; 

(11)  It  any  member  of  the  consortia 
receives  assistance  under  subpart  3  of 
part  A  of  title  III  of  the  ESEA  ("Regional 
Technical  Support  and  Professional 
Development")  (20  U.S.C.  6861), 
describie  how  funds  received  under  this 
part  will  be  coordinated  with  funds 
received  for  educational  technology  in 
the  classroom  under  such  section; 

(12)  Describe  the  activities  or  services 
for  which  assistance  is  sought  such  as — 

(A)  Providing  faciUties,  equipment, 
training  services,  eind  technical 
assistance: 

(B)  Making  programs  accessible  to 
students  Mdth  disabiUties  through 
mechanisms  such  as  closed  captioning 
and  descriptive  video  services; 

(C)  Linking  networks  around  issues  of 
national  importance  (such  as  elections) 
or  to  provide  information  about 
emplo)rment  opportunities,  job  training, 
or  student  and  other  social  service 
programs; 

(D)  Sharing  curriculum  resoiuces 
between  networks  and  development  of 
program  gmdes  which  demonstrate 
cooperative,  cross-network  Usting  of 
programs  for  specific  curriculiun  areas: 

(E)  Providing  teacher  and  student 
support  services  including  classroom 
and  training  support  materials  which 
permit  student  and  teacher  involvement 
in  the  Uve  interactive  distance  learning 
telecasts; 

(F)  Incorporating  conununity 
resources  such  as  libraries  and 
museums  into  instructional  programs; 


(G)  Providing  professional 
development  for  teachers,  including,  as 
appropriate,  training  to  early  childhood 
development  and  Head  Start  teachers 
and  staff  and  vocational  education 
teachers  and  staff,  and  adult  and  bmily 
educators; 

(H)  Providing  programs  for  adults  to 
maximize  the  use  of 
telecommunications  faciUties  and 
equipment: 

(I)  Providing  teacher  training  on 
proposed  or  estabUshed  volimtary 
national  content  standards  in 
mathematics  and  science  and  other 
disciplines  as  such  standards  are 
developed;  and 

(J)  Providing  parent  education 
programs  during  and  after  the  regular 
school  day  which  reinforce  a  student's 
coiuse  of  study  and  actively  involve 
parents  in  the  learning  process; 

(13)  Describe  how  the  propKised 
project  as  a  whole  wiU  be  financed  and 
how  arrangements  for  future  financing 
wiU  be  developed  before  the  project 
expires; 

(14)  Provide  an  assiirance  that  a 
significant  portion  of  any  faciUties, 
equipment,  technical  assistance,  and 
programming  for  which  assistance  is 
sought  for  elementary  and  secondary 
schools  will  be  made  available  to 
schools  in  local  educational  agencies 
that  have  a  high  percentage  of  children 
counted  for  the  purpose  of  part  A  of  title 
I  of  the  ESEA:  and 

(15)  Provide  an  assurance  that  the 
appUcant  will  provide  this  information 
and  cooperate  in  any  evaluation  that  the 
Secretary  may  conduct  under  this 
program. 

Funding  Requirement — General 
Projects 

The  Federal  share  for  the  first  and 
second  years  of  a  General  Project  funded 
under  this  program  shall  not  exceed  75 
percent  of  the  cost  of  the  project.  The 
Federal  share  for  the  thira  and  fourth 
years  of  a  General  Project  funded  under 
this  program  shaU  not  exceed  60  percent 
of  the  cost  of  the  project  The  Federal 
share  for  the  fifth  year  of  a  General 
Project  funded  under  this  program  shaU 
not  exceed  50  percent  of  the  cost  of  the 
project.  The  recipient  of  a  General 
Project  grant  under  this  program  shaU 
provide  the  remainder  of  the  funds  from 
non-Federal  sources.  The  matching 
funds  for  the  project  may  be  in  cash  or 
in-kind  support,  fairly  evaluated.  In  the 
case  of  finanriwl  hardship,  an  appUcant 
may  request  that  the  Secretary  reduce  or 
waive  the  matching  requirement.  (This 
requirement  does  not  apply  to  the 
dissemination  projects.) 


Application  Requirements — 
Dissemination  ProiectB 

Each  appUcant  for  a  Dissemination 
Project  shall  submit  an  appUcation  that 
responds  to  the  selection  criteria. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  foUowing 
selection  criteria  to  evaluate 
appUcations  for  new  General  Projects 
and  Dissemination  Project  grants  under 
this  competition. 

(2)  The  maximiun  score  for  aU  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria.  (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
appUcation  to  determine  how  weU  the 
project  wiU  meet  the  purpose  of  the  Star 
Schools  Program,  includhig 
consideration  of — 
(i)  The  objectives  of  the  project;  and 
(u)  How  the  objectives  of  the  project 
further  the  piuposes  of  the  Star  Schools 
Pronam. 

(2)  Extent  of  need  for  the  project.  (20 
points)  The  Secretary  reviews  each 
appUcation  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  Star  Schools  Program, 
including  consideration  of — 

(i)  The  needs  addressed  by  the 
project: 

(u)  How  the  appUcant  identified  those 
needs: 

(iii)  How  those  needs  wiU  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  P^in  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quaUty  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quaUty  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensiues 
proper  and  efficient  administration  of 
the  project; 

(ui)  How  weU  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program: 

(iv)  The  quality  of  the  appUcant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eUgible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 

(4)  Quality  of  key  personnel.  (10 
points) 

(i)  The  Secretary  reviews  each 
appUcation  to  determine  the  quaUty  of 
key  personnel  the  appUcant  plans  to  use 
on  the  project,  including — 


(A)  The  quaUfications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  quaUfications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  Hie  time  that  each  person  refierred 
to  in  paragraphs  (b)(4)(i)A  and  (B)  wiU 
commit  to  the  project;  and 

(D)  How  the  appUcant,  as  part  of  its 
nondiscriminatory  employment 
practices,  wiU  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  determine  personnel 
quaUfications  imder  paragraphs 
(b)(4)(i)(A)  and  (B),  the  Secretary 
considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quaUty  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
appUcation  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  appUcation  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project:  and 
(u)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 
(Cross-reference:  See  34  CFR  75.590 

Eviduation  by  the  grantee.) 

(7)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  appUcation 
to  determine  the  adequacy  of  the 
resources  that  the  appUcant  plans  to 
devote  to  the  project,  including 
faciUties,  equipment,  and  suppUes. 

Inter^vemmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  tmd  to  strengthen 
federaUsm  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

AppUcants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  imder 
Executive  Order  12372.  AppUcants 


proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  foUow  the 
procedure  estabUshed  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  Ust 
pubUshed  in  the  Federal  Register  on 
August  20, 1996  (61  FR  43133-43135). 

In  States  that  have  not  estabUshed  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  direcUy 
to  the  Depairtment. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-deUvered  by  the  date 
indicated  in  this  notice  to  the  foUowing 
address:  The  Secretary,  E.O.  12372— 
CFDA#  84.203,  U.S.  Department  of 
Education,  Room  6213, 600 
Indep«idence  Avenue,  S.W. 
Washington,  DC.  20202-0124. 

In  those  States  that  require  review  for 
this  program,  appUcations  are  to  be 
submitted  simultaneously  to  the  State 
Review  Process  and  the  U.S. 
Department  of  Education. 

Proof  of  mailing  v^dll  be  determined 
on  the  same  basis  for  appUcations  (see 
34  CFR  75.102).  Recommendations  or 
comments  may  be  hand-deUvered  until 
4:30  p.in.  (Washington,  D.C.  time]  on 
the  date  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPUCANT  SUBMITS  ITS 
COMPLETED  APPUCATION.  DO  NOT 
SEND  APPUCA  TIONS  TO  THE  ABOVE 
ADDRESS.  INSTRUCTIONS  FOR 
TRANSMITTAL  OF  APPUCATIONS: 

Note:  The  deadline  for  receipt  of 
applications  is  May  9, 1997.  Ail  applications 
must  be  received  on  or  before  that  date.  This 
requirement  takes  exception  to  EDGAR,  34 
CFR  75.102.  In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C  553), 
it  is  the  practice  of  the  Secretary  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
this  amendment  makes  procedural  changes 
only  and  does  not  establish  new  sulMtantive 
policy.  Therefore,  imder  5  U.S.C  553(b)(A). 
proposed  rulemaking  is  not  required. 

This  closing  date  and  procedures  for 
guaranteeing  timely  submission  vnU  be 
stricUy  observed. 

(a)  If  an  appUcant  wants  to  apply  for 
a  grant,  the  appUcant  shaU — 

(1)  Mail  the  original  and  two  copies 
of  the  appUcation  to:  U.S.  Dei>artment  of 
Education.  AppUcation  Control  Center, 
Attention:  (CFDA  #84.203  A  and  C), 
Washington.  D.C.  20202-4725  or 
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(2)  Hand  deliver  the  original  and  two 
copies  of  the  complete  application  by 
4:30  p.m.  (Washington,  D.C  time)  on  or 
t>efore  the  deadline  date  to:  U.S. 
Department  of  Education,  Apphcation 
Control  Center.  Attention:  (CFDA 
*84.203  A  or  C),  Room  #3633.  Regional 
OfBce  Building  «3.  7th  and  D  Streets. 
S.W..  Washington,  D.C. 

The  Apphcation  Control  Center  will 
accept  deliveries  between  8:00  a.m.  and 
4:30  p.m.  (Eastern  Standard  time)  daily, 
except  Saturdays,  Sundays  and  Federal 
hohdays. 

Individuals  delivering  applications 
must  use  the  D  Street  entrance.  Proper 
identification  is  necessary  to  enter  the 
buildins. 

hi  oraer  for  an  apphcation  sent 
through  a  Courier  Service  to  be 
considered  timely,  the  Courier  Service 
must  be  in  receipt  of  the  apphcation  on 
or  before  the  closing  date. 

NotK  Although  applicants  are  not 
obligated  to  do  so,  it  would  be  helpful  if  an 
additional  two  copies  of  the  application  were 
submitted  (an  original  and  four  copies).  The 
additional  copies  would  be  used  during  the 
review  process. 

(b)  An  apphcant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
poatmariL 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  Stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  conunercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  apphcation  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

fl)  A  private  metered  postmark. 
(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

NoIh:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  methoC.  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Apphcation  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  apphcant.  If 
an  apphcant  fails  to  receive  the 
notification  of  apphcation  receipt 
within  15  days  from  the  date  of  mAiling 
the  apphcation,  the  applicant  should 
call  the  U.S.  De(>artnient  of  Education 
Apphcation  Control  Center  at  (202) 
708-9495. 

(3)  The  apphcant  must  indicate  on  the 
edVelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Apphcation  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  suffix  letter,  if  any — of  the 
competition  under  which  the 
application  is  being  submitted. 


Application  Instmctionfl  and  Forms 

The  appendix  to  this  notice  contains 
forms  and  instructions  plus  a  statement 
regarding  estimated  pubhc  reporting 
bvuden,  a  notice  to  apphcants  regarding 
comphance  with  section  427  of  the 
General  Education  Provisions  Act,  and 
various  assurances  and  certifications.  In 
preparing  your  apphcation  for 
submission  to  the  Department,  please 
organize  yoxu  submitted  apphcation  as 
follows: 

1 .  Application  for  Federal  Assistance 
(Standard  Form  424  (Rev.  4-88)). 

2.  Budget  Information — Non- 
Construction  Programs  (Standard  Form 
524). 

Special  Budget  Instructions 

The  Department  is  participating  in  the 
Administration's  Reinventing 
Government  Initiative.  As  part  of  that 
initiative,  the  National  Performance 
Review  urged  the  Def)artment  to 
"eliminate  the  continuation  apphcation 
process  for  budget  years  within  the 
project  period"  and  replace  it  with 
"yearly  program  progress  reports 
focusing  on  program  outcomes  and 
problems  related  to  program 
implementation  and  service  dehvery." 
The  Department  implemented  this 
recommendation  for  programs 
beginning  in  fiscal  year  1995.  This 
pohcy  requires  all  apphcants  for  mtilti- 
year  awanls  to  provide  detailed  budget 
information  for  the  total  grant  period 
requested.  The  Department  will  review 
at  the  time  of  the  initial  award  the 
funding  leveb  for  each  year  of  the  grant 
award.  A  new  generic  budget  form, 
included  in  this  package,  requests  the 
relevant  information  in  accordance  with 
this  initiative. 

By  requesting  detailed  budget 
information  in  the  initial  apphcation  for 
the  total  project  jjeriod,  the  need  for 
formal  noncorapeting  continuation 
apphcations  in  the  remaining  years  will 
be  eliminated.  An  annual  report  will  be 
used  in  place  of  the  continuation 
apphcation  to  determine  progress, 
thereby  reheving  grantees  of  the  burden 
to  resubmit  assurances,  certifications, 
etc. 

3.  Apphcation  Narrative. 

4.  Estimated  Pubhc  Reporting  Burden. 

5.  Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

6.  Certification  Regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibihty  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013, 
6/90). 

7.  Certification  Regarding  Debarment. 
Suspension,  Inehgibihty  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 


instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

8.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  apphcable)  and 
instructions.  The  document  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  pubhshed  by  the  Office  of 
Management  and  Budget  at  61  FR  1413 
Oanuary  19,  1996). 

9.  Notice  to  Apphcants. 
An  apphcant  may  submit  a 

photostatic  copy  of  the  apphcation  and 
budget  forms,  the  assurances,  and  the 
certifications.  However,  the  application 
form,  the  assurances,  and  the 
certifications  must  each  have  an  original 
signattu^.  No  grant  may  be  awarded 
unless  a  completed  apphcation  form  has 
been  received. 

FOR  FURTHER  MFORMATION  CONTACT: 
Joseph  Wilkes  or  Deborah  Wilhams, 
U.S.  Department  of  Education,  Office  of 
Educational  Research  and  Improvement, 
555  New  Jersey  Ave.  N.W.,  Washington, 
D.C.  20208-5645.  Telephone  202-219- 
2116.  individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportxmities.  including  copies 
of  apphcation  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  buhetin 
board  (ED  Board),  telephone  (202)  260- 
9950,  on  the  Internet  Gopher  Server  at 
(gopher://gcs.ed.gov);  on  the  World 
Wide  Web  (http://gcs.ed.gov).  However, 
the  official  apphcation  notice  for  a 
discretionary  grant  competition  is  the 
notice  pubhshed  in  the  Federal 
Register. 

Note:  Some  of  the  forms  in  the  Appendix 
to  this  notice  may  not  be  available  from  these 
electronic  sources. 

Program  Authority:  20  U.S.C  6891-«900. 
Dated:  March  14. 1997. 
Marshall  S.  Smith. 

Acting  Assistant  Secretary  for  Educational 
Reaearch  and  Improvement. 

Appendix 

Instructions  for  Application  Narratiye 

Before  preparing  the  Application 
Narrative,  an  applicant  should  read 
carefully  the  description  of  the  program, 
the  information  regarding  the  priority, 
and  the  selection  criteria  the  Secretary 
uses  to  evaluate  apphcations. 

1.  The  apphcant  may  include  other 
pertinent  information  that  may  assist 
the  Secretary  in  reviewing  the 
apphcation.  including  the  scope  and 
degree  of  services  to  be  provided,  who 


will  render  the  telecommunications 
service,  and  when  it  will  be  dehvered. 

2.  Justifications  emd  specifications  for 
equipment  purchases  should  be  clearly 
related  to  existing  fadhties  and 
resources  as  well  as  to  distance  learning 
services  to  be  dehvered. 

3.  Apphcants  that  apply  for  the 
production  of  instructional 
programming  should  be  specific  in  the 
scope  and  sequence  of  the  content  and 
the  tasks  reqvdred  to  produce  the 
proposed  courses  of  instruction. 

4.  The  apphcation  should  enable 
reviewers  to  make  clear  linkages 
between  the  proposed  budget  and  the 
specific  tasks,  operations,  and  service 
dehvery. 

The  Secretary  strongly  requests  the 
apphcant  to  limit  the  Apphcation 
Narrative  to  no  more  than  45  double- 
spaced,  typed  8V2"  X 11"  pages  (on  one 
side  only),  although  the  Secretary  will 
consider  apphcations  of  greatOT  length. 

The  applicant  may  include  an 
appendix,  also  on  BWxlV  paper  or 
any  other  pertinent  information  (e.g., 
letters  of  support,  footnotes,  resumes, 
etc.)  that  might  assist  the  Secretary  in 
reviewing  the  apphcation. 

The  apphcant  may  provide  a  VHS  ^/2 
inch  videotape,  however  such  a  tape 
should  be  limited  to  no  more  than  12 
minutes. 

Estimated  Public  Reporting  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  vahd 
OMB  control  number.  The  vahd  OMB 
control  niunber  for  this  information 
collection  is  1850-0623.  The  time 
required  to  complete  this  information 
collection  is  estimated  to  average  80 
hours  per  response,  including  the  time 
to  review  instructions,  search  existing 
data  resources,  gather  and  maintain  the 
data  needed,  and  complete  and  review 
the  information  collection.  If  you  have 
any  comments  concerning  the  accuracy 
of  the  time  estimate(s)  or  suggestions  for 
improving  this  form,  please  write  to: 
U.S.  Department  of  Education, 
Washington.  D.C.  20202-4651.  If  you 
have  comments  or  concerns  regarding 
the  status  of  yoiu  individual  submission 
of  this  form,  write  directly  to:  Star 
Schools  Program,  U.S.  Department  of 
Education.  600  Independence  Avenue, 
SW,  Washington,  DC  20202-5645. 
Information  collection  approved  under 
OMB  control  niunber  1850-0623. 
Expiration  date:  4/30/98. 


Notice  to  All  ^plicants 

Thank  you  for  your  interest  in  this 
program.  The  piupose  of  this  section  is 
to  inform  you  about  a  new  provision  in 
the  Department  of  Education's  General 
Education  Provisions  Act  (GEPA)  that 
apphes  to  apphcants  for  new  grant 
awards  imder  Department  programs. 
This  provision  is  section  427  of  GEPA, 
ffiiacted  as  part  of  the  Improving 
America's  Schools  Act  of  1994  (Pub.  L. 
103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects 
apphcants  for  new  discretionary  grant 
awards  imder  this  program.  ALL 
APPUCANTS  FOR  NEW  A  WARDS 
MUST  INCLUDE  INFORMA  TION  IN 
THEIR  APPUCATIONS  TO  ADDRESS 
THIS  NEW  PROVISION  IN  ORDER  TO 
RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

What  Does  This  Provision  Require? 

Section  427  requires  each  apphcant 
for  funds  (other  than  an  individual 
person)  to  include  in  its  apphcation  a 
description  of  the  steps  the  apphcant 
proposes  to  take  to  ensure  equitable 
access  to,  and  participation  in,  its 
federally-assisted  program  for  students, 
teachers,  and  other  program 
beneficiaries  with  special  needs. 

This  section  allows  apphcants 
discretion  in  developing  the  required 
description.  The  statute  highh^ts  six 
types  of  barriers  that  can  impede 
equitable  access  or  participation  that 
you  may  address:  gender,  race,  national 
origin,  color,  disabihty,  or  age.  Based  on 
looal  circumstances,  you  can  determine 
whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc. 
fit)m  equitable  access  or  participation. 
Youi  description  need  not  be  lengthy; 
you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address 
those  barriers  that  are  apphcable  to  your 
circumstances.  In  addition,  the 
information  may  be  provided  in  a  single 
narrative,  or,  if  appropriate,  may  be 
discussed  in  connection  with  related 
topics  in  the  apphcation. 

Section  427  is  not  intended  to 
duphcate  the  requirements  of  civil 
rights  statutes,  but  rather  to  ensure  that, 
in  designing  their  projects,  apphcants 
for  Federal  funds  address  equity 
concerns  that  may  affect  the  abihty  of 
certain  potential  beneficiaries  to  fidly 
participate  in  the  project  and  to  achieve 
to  high  standards.  Consistent  with 
program  requirements  and  its  approved 


apphcation,  an  apphcant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate 
barriera  it  identifies. 

What  Are  Examples  of  How  an 
^plicant  Might  Satisfy  the 
Requirement  of  This  Provision? 

The  following  examples  may  help 
illustrate  how  an  apphcant  may  comply 
with  section  427. 

(1)  An  apphcant  that  proposes  to 
carry  out  an  adult  hteracy  project 
serving,  among  others,  adults  with 
limited  Enghsh  proficiency,  might 
describe  in  its  apphcation  how  it 
intends  to  distribute  a  brochure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  apphcant  that  proposes  to 
develop  instructional  materials  for 
classroom  use  might  describe  how  it 
will  make  the  materials  available  on 
audio  tape  or  in  braille  for  students  who 
are  blind. 

(3)  An  apphcant  that  proposes  to 
cany  out  a  model  science  program  for 
secondary  students  and  is  concerned 
that  girls  may  be  less  likely  than  boys 
to  enroll  in  the  coiuse,  might  indicate 
how  it  tends  to  conduct  "outreach" 
efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  apphcants 
may  already  be  implementing  effective 
steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs, 
and  we  appreciate  your  cooperation  in 
responding  to  the  requirements  of  this 
provision. 

Estimated  Burden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  vahd  OMB 
control  number  for  this  information 
collection  is  1801-0004  (Exp.  8/31/98). 
The  time  required  to  complete  this 
information  collection  is  estimated  to 
vary  from  1  to  3  hours  per  response, 
with  an  average  of  1.5  houn.  including 
the  time  to  review  instructions,  search 
existing  data  resources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  information  collection.  If 
you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202- 
4651. 

iauNO  cooc  40oo-ei-p 
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itnjt    star  Schools  Program 


INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  reqiiired  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  ctrtiikation  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entnr. 


(kMtar  ol  ■)•  pran  to  ba  eoMKMd  on  iMiaH*  aNelw^ 


t.  MAMiO^I 

U.S.  Department  of  Education 


mU  V  A^MJCAMTt  I 


tv^Knor- 


Item: 


Entrv: 


elDML 


n.  m  «#»ucAnoH  tuajocT  io  aaww  av  sr*ri  nscunwt  oaeaa  lan 

a.       YES  T>«S  PPEAPPUCAVOMttPPUCAVOH  WAS  IMOE  AVMLASLC  TO  THE 
STATE  EXECUTIVE  OnCe«  inn  PROCESS  FOR  REVCW  ON: 


DATE 


a       Na   Q    PROOIMM  S  NOT  COVERS)  Sr  EG  12372 

Q    OR  PROGRAM  HAS  NOT  BEEN  SELECTED  »r  STATE  FOR  REVCW 


Q  Tta        ■  fm.- 


D  •*• 


Authorized  for  Lx>cal  Reproduction 


SurCdvd  Fvm  *}i     (flEV   441) 
O«Kii0«d  ay  OUS  Cacww  A-  lOI 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
fTiftinj  sward,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  ntunber  <^  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
Ietter(s)  in  the  sp«ee(s)  provided: 

—'^ew*  means  a  new  assistance  award. 

—  "Continuation'*  means  an  extension  for  an 
additional  fundingflMidget  period  for  a  project 
with  a  projected  completion  date. 

—"Revision''  means  any  change  in  the  Federal 
Government's  financial  obligatioo  or 
contingent  liability  firom  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  tUs  application. 

10.  Use  the  Catalog  of  Federal  Oomestie  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
apprad  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  eoastmction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  ^  this  project 


12.  List  <mly  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 


14. 


15. 


16. 


17. 


18. 


List  the  applicant's  Congressional  District  and 
any  Distriet(s)  affected  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 


This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorizatioa  tor  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
appUcanf  s  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  1 3  to  22  hours  per 
response,  with  an  average  of  17.5  hours,  irKluding  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.   Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget.  Paperwork  Reduction  Project  1875-0102,  Washington,  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


amnmral  Inetnirtinnf 

This  form  is  used  to  apply  to  irviividual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of 
the  multi-year  fundir>g  request.   Pay  attention 
to  applicable  program  specific  instructions,  if 
attached. 

5W;tinn  A  -  Riirioi.t  giimir^ry 
U.S.  D^ifMftmwnt  nf  FHnrmtinn  PiinH« 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Unas  1-11.  columns  (aMa):   For  each  protect 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11.  column  (f):   Show  the  multi-year 
total  for  each  budget  category.   If  furxJing  is 
requested  for  only  one  project  year,  leave  this 
column  blank. 

Una  12,  columns  (aMa):   Show  the  total 
budget  request  for  each  project  year  for  which 
funding  is  requested. 

Line  12.  column  (f):   Show  the  total  amount 
requested  for  all  project  years.   If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

i^artinn  R  -  ftiHyt  <;4ntvTmfY 
Mnn.F«riAral  FtinHc 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
reaources  to  the  project,  these  shoukJ  be 
shown  for  each  applicable  budget  category  on 
lines  1-11  of  Section  B. 


Lines  1-11.  columns  (aMa):   For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 
contribution  for  each  applicable  budget 
category. 

Lines  1-11.  column  (f):   Show  tt>e  multi-year 
total  for  each  budget  category.   If  non-Federal 
comributions  are  provided  for  only  one  year, 
leave  this  cokimn  blar>k. 

Line  12.  columns  (aMe):   Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12.  column  (f):   Show  the  total  amount  to 
be  contributed  for  all  years  of  the  multi-year 
project.    If  non-Federal  contributions  are 
provided  for  only  one  year,  leeve  this  space 
blank. 

Sertinn  C.  -  Othm-  Rurtyt  Infnnrtytinn 

Pay  aftentinn  tn  appliraNw  prnpram  vprnfiKf 

inctnirtinnc    if  aftffnhwi 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisior^l,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during 
the  funding  period.   In  addition,  enter  the 
estimated  amount  of  tfte  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  commerYts  you 
deem  necessary. 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note 


Certain  oftheee  aeeurances  may  not  be  applicable  to  your  pmjeet  er  program.  If  you  have  questiont. 
please  contact  the  awwding  agency.  Further,  certain  Federal  awarding  agendas  may  require  aiiplicanU 

te  irtrtify  iff  aiMlttftnel  tW'"~^>«  »f  ■"«*  i*  tkm  «>•— ,  ytm  will  h»  nadfiad. 


As  the  duly  authorised  representative  efthe  applicant  I  certiiy  that  the  ap^icanfc 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutienal.  managerial  and 
financial  eapabiUty  GneUiding  funds  suffidant  to 
pay  the  non-Federal  share  of  prflject  eosts)  to 
ensure  proper  planning,  management  and  com- 
pletion (rf' the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  throu^  any  authorised  represenUtive, 
access  to  and  the  right  to  examine  all  records, 
books,  p^)ers.  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organisational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  H  472S-4763) 
relating  to  prescribed  standards  tor  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  tptcitM  in  Appendix  A  of 
OPlTs  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  CF.R.  900,  Subpart  F). 

6.  Will  comply  with  aU  Federal  statutes  routing  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  TiUe  VI  of  the  CivU  Righto  Act  of 
1964  (P.L.  8S-362)  which  prohibito  diacrimination 
on  the  basis  of  race,  odor  or  national  origin;  (b) 
litle  DC  of  the  Education  Amendmento  of  1972,  as 
amended  (20  U.S.C.  f  f  16811683.  and  1685-1686), 
which  prohibito  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  f  794).  which  prohibito  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.H  6101-6107),  which  prohibito  discrim- 
ination on  the  basis  of  age; 


(e)the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relaUng  to 
iMmditffri"*'"**^^*"  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  H  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
Vm  of  the  Civil  Righto  Act  of  1968  (42  U.S.C.  I 
3601  et  seq.).  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  ibr  Federal  assistance  is  being  made: 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statate(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requiremento  of  Titles  II  and  ni  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
AcquUition  Polides  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whoee  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requiremento  ap|riy  to  all  interesto  in  real 
property  acquired  for  pn^eet  purpoees  regardless 
of  Federal  participation  in  purchases. 

¥rill  comity  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  II 150M506  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
prindpal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  oomply,  as  applicable,  with  the  prorisioas  of 
tb»  Davis-Bacon  Act  (40  U.S.C.  II  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  I  276e  and  18 
U.&C.  II 874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  II  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreemento. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hasard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  euTironmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1909  (P.L.  91-190)  and  BxeeuUve 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  haxajrds  in  floodplains  in  accordance  with  EO 
11968;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  fl  1451  et  seq);  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  US.C.  f 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  oC  1973.  as  amended.  (PL. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  if  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 
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13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544.  as  amended.  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  ci  warm  blooded  animals  held  for 
research,  teaching,  or  other  activitiM  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  if  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


5!<**unjec  Of  AUTHOMZfOjammNG  omoAL 


TTTU 


A^nXAMT  OaCAMZATION 


OATf  SUaMTTTCO 


SF  42«e    (44SI 


CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS:  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Appficanu  should  r«fw  to  tha  rmulatiofw  citMi  bolow  to  Ommnrnm  tha  cwtification  to  vvhich  ttwy  an  rsquirad  to  attast.  Appicaraa  ahoiM  alao 
raviaw  tha  inatructiona  for  cartification  mdudad  in  tha  raguiationc  bafora  complating  this  fonn.  Signatura  of  thia  form  providaa  for  compianca 
with  cartification  raquiramanta  undar  34  CFR  Part  82,  *Naw  f<aatrictior«a  ort  Lobtoyirte,'  and  34  Cf^  Part  85,  *OovammarN-wida  Dabarmam  and 
Suapanaion  (Nonprocuramant)  and  Govammant-wida  Raquiramanta  for  Druo-Fraa  Wortptaca  IGraiNat.'  Tha  cartificationa  aha!  ba  traatad  aa  a 
matarial  rapraaantation  of  fact  upon  vwhich  raianoa  wM  ba  piacad  wtwn  tha  papartmant  of  education  datartninaa  to  award  tha  covarad 
tranaaction.  gram,  or  oooparativa  agraamanL 


1.   LOBBYING 

As  raiiuirad  by  Saction  1352,  Titfa  31  of  tha  U.S.  Coda,  and 
implamantad  at  34  CFR  Pan  82,  for  paraona  antaring  Mo  a  grant 
or  cooparaliva  agraamant  ovar  tlOO.OOO,  as  dafinad  at  34  CFR 
Pwt  82,  Sactiona  82.105  and  82.1 10,  tha  appicant  cartifias  that: 

(a)  No  Fadaral  appropriatad  funda  hava  baan  paid  or  wil  ba  paid, 
by  or  on  battaif  of  tha  undersignad.  to  any  parson  for  influandrtg  or 
attampting  to  influanoa  an  officar  or  amployaa  of  any  agancy,  a 
Mambar  of  Congraaa,  an  offioar  or  amptoyaa  of  Congrass,  or  an 
amployaa  of  a  IXambar  of  Congraaa  in  corvwction  with  tfta  malcing 
of  any  Fadaral  grant  tha  antaring  imo  of  arty  cooparativa 
agraaiwartt,  and  tlw  axtansion,  continuatiorv  rarwwal,  awarwlmant. 
or  modWcation  of  any  Fadaral  gram  or  cooparativa  agraamant; 

(b)  If  any  funds  othar  than  Fadaral  appropriatad  funda  hava  baan 
paid  or  wM  ba  paid  to  any  parson  for  irtfkjancing  or  attampting  to 
influanca  an  officar  or  amployaa  of  any  agancy,  a  Mambar  of 
CongrM*,  an  officar  or  amployaa  of  Congraaa,  or  an  amployaa  of  a 
Mambar  of  Congraaa  in  cormaction  with  thia  Fadaral  grant  or 
oooparativa  agraamant.  tha  undaraigrwd  attal  complata  and  aubmit 
Standard  Fomi  -  LLL.  'Oiadoauro  Form  to  Raport  LoMvying.*  in 
acoordanca  with  ita  irtatructiona; 

(c)  Tha  undarsignad  sfiaM  raquira  that  tlw  languaga  of  this 
cartification  ba  indudad  in  tha  award  documanta  for  al  subawarda 
at  al  tiars  Cinduding  aubgrants.  contracts  undar  grants  artd 
cooparativa  agraamariti.  and  sutx»ntracts)  and  that  al 
aubracipiantt  shal  cartify  and  discloaa  accordingly. 


2.   DEBARMENT,  SUSPENSION.  AND  OTHER 
RESPONSIBILfTY  MATTERS 

As  raquirad  by  Exacutiva  Ordar  12549,  Dabarmam  and 
Suapanaion,  and  implamomad  at  34  CFR  Part  85,  for  proapactiva 
partidpams  in  primary  covarad  trarwactiorw.  aa  dafirwd  at  34  CFR 
Part  85,  Sactions  85.105  and  85.1 10- 

A.  Tha  appicam  cartifiaa  ttwt  K  and  ita  principals: 

la)  Ara  not  praaantiy  dabarrad,  auapandad,  propoaad  for 
dabarmam,  dadarad  inaBgMa,  or  vohimarily  axdudad  from  covarad 
tranaactiona  by  any  Fadaral  dapartmam  or  agancy; 

lb)  Hava  not  within  a  thraayaar  pariod  pracading  thia  appKcation 
baan  convtctad  of  or  had  a  dwl  iudgamam  rartdarad  againat  tham 
for  commiaaion  of  fraud  or  a  crimirtal  offanaa  in  co(«naction  with 
obtaining,  anampting  to  obtain,  or  parforming  a  public  (Fadaral, 
Stata,  or  local  tranaaction  or  comract  undar  a  public  tranaaction: 
violation  of  Fadaral  or  State  antitrust  statutas  or  commission  of 
ambazzlamam,  ttwft  forgary,  bribary,  falaification  or  daatruction  of 
racorda,  making  f  alaa  statamanta,  or  racaiving  stolan  proparty;  ^ 

Id  Ara  not  praaantiy  indictad  for  or  otfwrvwsa  crimirtaly  or  dvHy 
chargad  by  a  govarnmantal  antity  (Fadaral,  Stata.  or  local)  with 
commiaaion  of  any  of  tha  offanaai  anumaratad  in  paragraph  (1)(b) 
of  tfiia  cartification;  and 


(d)  Hava  not 
had  ona  or  mora 
tarmirwtad  f or 

B.  Wharatha 
statamanta  in  * 
ito 


a  thraa  yaar  pariod  pracadwg  this  sppBcation 
public  tranaaction  (Fadaral,  Stata,  or  local) 
or  daf  ault:  arNi 


ia  urtabia  to  cartify  to  any  of  tha 
caitificaftion,  ha  or  aha  aftal  attach  an 
appScatiorv 


3.  DRUG-FREE  WORKPLACE 
(GRANTSS  OTHER  THAN  INDIVIDUALS) 

Aa  raquirad  by  tha  Orug-Fraa  Workplaca  Act  of  1988.  and 
implamantad  at  34  CFR  Part  85.  Subpart  F,  for  grantaaa,  as 
dafinad  at  34  CFR  Part  86,  Sactiona  85.805  and  85.610 

A.  Tha  appicam  cartifiaa  that  it  wH  or  wH  contiraw  to  provida  a 
drug-fraa  wortcplaca  by: 

(a)  PubHshing  a  statamam  notifyirtg  amphiyaai  tfwt  tf«a  unlawful 
manufactura.  dwtribution,  dtopansirtg,  possaaaion,  or  uaa  of  a 
cofwrolad  subatanca  ia  proNbitad  in  tf«a  gramaa's  worfcplaoa  and 
apadfyirtg  tha  actiorw  tftat  wfl  be  taiun  againsi  employeas  for 
violation  of  auch  prafiibition: 


(bl  EatabBshirtg  an  orvgoing  (kug-fraa 
nform  amployaaa  about* 


program  to 


(1)  Tha  dangers  of  drug  sbuaa  in  ttw  workplaca: 

(2)  Tha  grantee's  polcy  of  maintaining  a  dnig-free  workplaca: 

(3)  Any  avalabta  drug  counaatng.  rahabiitatiorv  and  amployaa 


(4)  Tha  parwMiea  that  may  ba  impoaed  upon  ampfayaea  for  drug 
abuse  vidationa  occurring  in  tfw  wrorkplaoa: 

(d  Making  it  a  raquiramam  ttwt  each  amployaa  to  ba  arwaged  in 
the  performance  of  tha  gram  ba  given  a  copy  of  ttw  statamem 
raquirad  by  paragraph  (a): 

(d)  Notifying  the  amptoyae  in  the  statamam  required  by  paragraph 
(a)  ttwt,  aa  a  cortdMon  of  emptoymem  under  ttw  gram,  ttw 
amptoyae  wM- 

(1)  Abide  by  the  tarma  of  ttw  atttamam;  and 

(2)  Notify  tha  empteyer  in  writirHl  of  hie  or  ttar  conviction  for  a 
vidatton  of  a  criminal  drug  statute  occurring  in  ttw  workplaoe  no 
latw  ttwn  fiva  celendw  deys  aftw  euch  conviction: 

(e)  Notifying  the  egency,  in  writing,  writtiin  10  csiandar  days  aftw 
racaiving  notice  undw  aubparagraph  (d)(2)  from  an  emptoyee  or 
ottwrwiae  racaiving  actud  noiica  of  auch  oortviction.  Cmptoyara  of 
convicted  ampteyaea  muat  provide  notica,  indudaig  position  title, 
to:  Director,  Grants  and  Contracts  Service.  U.S.  Oepertmem  of 
Education,  600  Independence  Avenue,  S.W.  (Room  3600.  GSA 
Ragiond  Office  Buhfing  No.  3),  Waahington,  DC  20202-4130. 
Notica  she!  induda  tha  identification  numbaris)  of  each  affected 
gram; 
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(f)  Taking  on*  of  ttw  fofcuwing  actiona.  «»il»iin  30  r^andw  days  of 
racaiving  notica  undar  cubparagrapli  ld)(2),  «vith  raapact  to  any 
ampteyaa  ¥vtv>  •  so  oonwictad- 

(II  Takino  approptiata  paraonnai  action  againat  aueh  an  ampteyaa. 
up  to  and  including  tarmanation.  conaiataot  «vrth  ttia  raquiramants 
of  tha  RahaMitation  Act  of  1973.  aa  amandad:  or 

12)  Raquving  Mjcit  awptoyaa  to  partiapata  tatiaf  actonty  in  a 
dnig  abuaa  aaaaatanca  oc  rahaMitation  program  approvad  for 
auch  purpoaaa  by  i  Fadaral.  Slata.  or  local  hearth,  law 
an«o<ciiiam.  or  ottiar  approphata  agancy: 

ig)  Making  a  good  faWi  affort  to  oontinua  to  maintain  a 
Aug-fraa  wortpiaca  ttvough  imptamantation  of  paragraptw 
<a>.  (M.  (c).  M,  M,  and  If). 

B.  Tha  grantaa  may  inaart  in  ttia  ipaca  providad  batow  ttw  afta(a) 
lor  ttia  parformanca  of  work  dona  n  cormoction  with  ttia  spacif  ic 


riaoa  o#  ^Mfuiiiianca  (Straat 


DRUQ-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIOUALS) 

Aa  raguirad  by  tha  Onjg-ftaa  Workptaoa  Act  of  1988.  and 
iniplamantad  at  34  CFR  Part  85,  Subpart  F.  tor  graniaaa.  aa 
dafinad  at  34  CFI)  Pan  85,  Sactiona  85.605  and  85.610- 

A.  Aa  a  condition  of  tha  gram,  I  oartlfy  that  I  w«  not  angaga  in 

tha  unlawful  manufactura.  diatrttution.  dbpanaing.  poaaaaaion.  or 
uaa  of  a  controtad  MibatarKa  *>  conducting  any  acttvity  with  ttm 
gram;  and 

8.  If  convkrtad  of  a  criminal  drug  offanaa  raauMng  from  a  violation 
ocojrTing  Ajring  tha  conduct  of  any  gram  activity,  I  ¥vil  raport  tha 
conviction,  m  writing,  within  1 0  caiondar  days  of  tha  convictkMi. 
to:  Droctor,  Granu  and  Contracts  Sarvica,  Dapartmam  of 
EAjcatnn.  600  IndapandarK*  Avanua,  S.W.  (Room  3600,  GSA 
Ragnnal  Offica  Building  No.  3),  Waahington,  00  20202-4130. 
Notoca  shal  inckjda  tha  idantification  numbar(s)  of  aach  affactad 
gram. 


dty,  ooumy,  stata.  zip  coda) 


ChMk  I  )  H  thara  m*  nwrkplacaa  on  fila  that  ara  nan  ntmnMrnt 


I  Aiy  aulhorizad  rapraaanutiva  of  tha  appicam.  I  haraby  eartify  that  tha  ^>plicam  w«l  comply 


with  tha  abova  cartificationa. 


NAME  Of  APP  UCAUT 
NAME 


PR/AWARO  NUMBER  AND  /  OR  PROJECT 


PRINTED  NAME  AND  TITU  Of  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


This  cartiflcation  it  rw|uirsd  by  tha  Dapartmant  of  Education  ragulatkwis  itnplamanting  Exacutiva  Ordar  12549.  Dabarment  and  Sucpanaion.  34 
Cf  R  Pwt  85.  for  aH  lowar  tiar  tranaactiona  maating  tfta  thraahoU  and  tiar  raquiramentt  ttatad  at  Section  86.1 10. 

Inatfwcliona  for  CartHlcalian  . 


1 .  By  signing  and  submitting  this  proposal,  the 
prospective  tower  tier  participam  is  providing  the 
certification  set  out  bek>w. 

2.  The  certification  in  this  dauae  Is  a  matsrisj  representation  of 
feet  upon  which  relience  was  placed  wtten  this  transaction  was 
emered  imo.  If  it  ia  later  daterminad  that  tha  prospective  lower  tier 
participant  kno«vingly  rendered  an  erroneous  certificetwn.  in 
addKion  to  other  rerrtedies  available  to  the  Federal  Govemmem,  the 
departmem  or  agaixry  with  wtiich  ttiis  trensaction  originated  ntey 
pursue  avaiiable  remedies,  including  suspension  andloi  debarmem. 

3.  The  proapective  tower  tier  participam  ahal  provide  intmediete 
written  notice  to  the  person  to  wtiich  this  proposal  is  submitted  if 
at  any  time  ttie  prospective  tower  tier  perticipam  leams  ttiat  ita 
certification  waa  erroneous  wtien  submitted  or  ha»  Isecome 
srrorwous  by  reason  of  changed  circumstances. 

4.  The  terms  'covered  transaction,'  'debarred.'  'suspended,' 
InalgiWe,'  "tower  tier  covered  transaction,*  'participam,'  ' 
pereon,'  'primary  covered  treneaction,'  '  prirtcipal,*  propose,'  and 
'votomarity  excluded,'  es  used  in  this  clause,  have  the  meanings 
set  out  in  ttie  Definrtions  and  Coverege  sections  of  rules 
implememing  Executive  Ordar  1 2549.  You  may  comact  ttie 
person  to  wtiich  ttvs  proposal  is  submitted  for  assistance  in 
obtainirtg  a  copy  of  ttwsa  regulationa. 

5.  Ttia  procpectiva  tower  tier  participam  agrees  by  submitting  ttiis 
proposal  that.  stiouM  ttie  proposed  covered  transaction  be  emered 
imo,  it  shall  not  knowingly  enter  imo  any  tower  tier  covered 
transaction  with  a  person  wfio  is  deberred,  suspended,  declared 
inekgibto,  or  votomarily  axckxled  from  participation  in  tliis  covered 
trensaction,  unless  auttwrized  by  ttia  depertmem  or  egency  with 
wttich  ttiis  transaction  originated. 


6.  Ttie  prospective  lower  tier  participant  further  agrees  by 
submitting  this  proposal  that  it  wni  inchide  the  clauee  titled 
'Certification  Regarding  Debarmem,  Suspension,  IneigibiSty,  and 
Voluntary  Exckision-Lowar  Tier  Covered  Transactions.' 
wittMut  modification,  in  al  lower  tier  covered  traneecttona  and  in 
all  solicitations  for  lower  tier  covered  transactions. 

7.  A  participam  in  a  covered  transactien  may  rely  upon  e 
certification  of  a  prospective  perticipam  in  a  lower  tier  covered 
transaction  that  it  is  not  debarred,  suspended,  ineligible,  or 
votomarily  excfcided  from  ttw  covered  transaction,  unleaa  it 
knows  ttiat  ttie  certification  is  erroneous.  A  participam  may  decide 
the  method  and  frequency  by  wtiich  it  determines  ttis  eSgibility  of 
its  principels.   Each  perticipam  may  but  is  not  required  to,  ctieck 
ttie  Nonprocuremem  List. 

8.  Nothing  contained  in  ttia  f  oregoirtg  stieM  be  construed  to  require 
eetablistimem  of  a  system  of  records  in  order  to  render  in  good 
faith  ttia  certification  required  by  this  clause.  The  knowledge 

and  information  of  a  partidpem  is  not  required  to  exceed  ttiat 
wtiich  is  normaNy  possessed  bye  piudem  person  in  the  ordinary 
course  of  business  deeinge. 

9.  Except  for  transactions  authorized  under  paragraph  S  of  theee 
instructions,  if  a  participam  in  a  covered  trartsaction  knowingly 
emers  imo  a  tower  tier  covered  transaction  with  a  parson  wtw  is 
suspended,  deberred,  inefigibto,  or  vohintarity  axckjded  from 
perticipetion  in  ttiia  treneaction.  in  eddition  to  ottwr  remedies 
avataUa  to  ttie  Federal  Govemmem.  tha  departmem  or  egency 
with  which  ttiis  transaction  origirtated  mey  pursue  availabia 
remedies,  inchxJing  suspension  and/or  debermem. 


n)  The  prospective  tower  tier  participam  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  Its  principels  am  presently  debarred, 

susperwted,  proposed  for  debarment,  declared  ineiigibte,  or  votomarily  excfcided  from  participation  in  this  transaction  by  any  Federal 
departmem  or  egency. 

12)  Wfiere  the  prospective  tower  tier  participam  is  unabto  to  certify  to  any  of  the  statements  in  this  certification,  such  prospective 

participam  stiall  anach  an  explanatton  to  tNs  proposal. 


NAME  Of  APPUCANT 


PR/AWARO  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  Of  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0014.  9/90  (Replaces  GCS-009  IREV.12/88),  which  is  obeotete) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 


INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 


This  dtociOMm  fom  shal  b«  complMKi  by  th«  raporting  witity,  whMhw  submvardM  or  prim*  Fsdwal  r^^ 
racaipt  of  ■  covorad  Fodwal  actkin.  or  a  mMarW  ehango  to  ■  provioiis  IHng.  pursuwit  to  Mo  31  U.S.C.  soctktn  1352.  Tho  «ng 
of  •  form  is  roquirod  for  ooch  paymsnt  or  ■groamam  to  maica  paymant  to  any  lobbying  antfty  for  influandng  or  atiawptlng  to 
inHuane*  an  ofdear  or  smployas  of  any  agancy.  a  Mambar  of  Congrass,  sn  ofRcar  or  amployaa  of  Congraas,  or  an  ■mptoyaa  of 
a  Mambar  of  Congrass  in  connacHon  wMh  a  coyarad  Fadarai  action.  Uaa  <ia  W  ILL  A  Can/tmutiam  Shin  tar  aidWsnd 

iLfiiiiLilliii  If  Itis  spam  nn  itis  fnmi  li  tnaititpfilT  ^i — laTtr  r*  " "-^  -rrV  *~  ""^  **^  *"""  "HI  "^  —«—«-'  «*— «t- 

raport.  Rafar  to  tha  implamantfng  guidanca  puUWiad  by  tha  OfHca  of  Managamant  and  Budgat  for  addMonal  infonnalion. 

1.  Idantify  tha  typa  of  covarad  Fadarai  action  for  which  lobbying  activity  is  and/or  has  baansacurad  to  iniluorwa  tha  outcom* 
of  a  covarad  Fadarai  action. 

2.  Mantify  tha  status  of  tha  cowsrad  Fadarai  action. 

3.  Idantify  tha  appropriata  dassHication  of  this  raport.  If  this  is  a  folow  up  raport  causad  by  a  motarial  changa  to  tha 
information  praviously  roportad.  antar  tha  yaar  and  quartar  in  wMch  tha  changa  occurrad.  Enlar  tha  data  of  tha  laat 
pr*«ioualy  submittad  raport  by  this  raporting  antity  for  this  covarad  Fadarai  acdork 

4.  Entar  tha  hdnama.addraas.city.stata  and  zip  cods  of  tha  raportinganlity.lnGludaCongrassionalDiatiict.  if  known.  Chack 
tha  appropriata  daaaHlcation  of  tha  raportingandty  that  dasignatas  If  It  is.  or  axpacts  to  ba.  a  prima  or  Bubawardracipiani. 
idantify  tha  tiar  of  tha  subawardaa.  a.g..  tha  first  aubawardaa  of  tha  prima  is  ttM  1st  tiar.  Stibawards  Induda  but  ara  not 
■mitad  to  subcontracts,  subgrants  and  conract  awards  undar  grants. 

5.  If  tha  orgwiiMtion  fMng  tha  raport  In  itam  4  checks  'Subawardaa'  than  antar  tha  hM  nama.  addrass.  dty,  stMa  and  zip 
coda  of  tha  prim*  Fadarai  radpiant.  kwkMla  Congrassional  District,  if  known. 


6.  Entar  tha  nama  of  tha  Fadarai  agancy  making  tha  award  or  teancommUmant-ktchida  at  iaastona  organizational  lavalbslow 
agancy  nama.  if  known.  For  axampia.  Dapartmant  of  Transportation.  Unitod  Statas  Coast  Guard. 

7.  Entar  tha  Fadard  program  nama  or  daacriplion  for  tha  covarad  Fadarai  action  (itam  1).  If  known,  antar  tha  ful  Catalog  of 
Fadard  Domastic  Assistanca  (CFDA)  numbar  far  grants,  cooparathra  agraamants.  loans,  and  loan  commKmanto. 

8.  Entar  tha  most  appropriate  Fadarai  Maniifying  numbar  avalabia  for  tha  Fadarai  action  idandliad  In  itam  1  (a.g..  Raquast 
for  Proposal  (RFP)  numbar:  bwHation  for  BM  (IFB)  numbar,  gram  announcamant  numbar;  tha  contract,  grant,  or  loan  award 
numbar:  tha  applcadon/proposal  control  numbar  aaaignad  by  th*  Fwtoral  agancy).  Induda  prafixas.  a.g..  'RFP-OE-9(M)01  .* 

9.  For  a  covarad  Fadarai  action  wharatharahaabaan  an  award  or  loan  commitmant  by  tha  F*daral  agancy.  antar  th*F*dard 
amount  of  tha  award/htan  cuiiaiiimiam  for  tha  prima  antfty  tdanUHad  In  itam  4  or  6. 


10.    (a)  Entar  tha  Mi  nwna.  addrass.  city,  state,  and  zip  coda  of  tha  isbbiliiM  iiiill>  raglstrant  undar  tha  Lobbying  Disdoaura 
Act  of  1 995  angagad  by  tha  reporting  andty  idantHiad  in  Itam  4  to  influane*  tha  covarad  Fadarai  action. 


(b)  Entar  tha  ful  namas  of  tha  IndhMuaNs)  parfomdng  sarvicas.  and  induda  ful 
10(a).  Entar  Last  Nama.  First  Nama.  and  Mddto  biMal  (Ml). 


If 


11-     Entai  ths  amwint  nf  nnnnnnsaliitniiiiif  nr  rrsTir—'Vr  '   f  ■■*•■**-'— r'"^V*^' 'T' 

■iility  lilsiw  in)   kirilnats  trtiilhtrthi  inrmil  ^r-  *" •*-  1— *— 'f  -....»  h.  —J.  ipi....ji   ^"^ 

applyi  W  tWa  a  wandal  ahangs  ispsiti  siitei 


-U. 


i>>iii>fls1ifcnn(iTl  ~— »---■■ •*■-■' TrV  "r'1 '' ■«■«*-— g*. —«-»i««^  «■■'■'»■ '«! i«..tt.- 

ia.    Chaak  tlii  sppnpiiaas  hsiilss).  Chssli  si  bsass  that  appiy.  If  sthir  spssi»»  watuw. 

ipisiiii  ami  ililaiiil  rturripllnn  nflhi  if— 'tt-*^-"^-  '-•-•-('■•'■■■  p--* ■«  ■*■■  ..t.—ji 

dalsdl  If  aniriirffitiriU'T-Tr  '-t^--'---| — f -,.  —  j..i-a-j-.^j>,.  — ^^..^.i -.i..^..i 

..lUiriiiiiiiffliiiii  Kiiiifu  iiiiriiiiiiiffliiittiiTT-^ — .--.-^--^--^..  — ^.^ — «.t  ..«« — i...i.i  .«>«—, —  ^^ 

wasa-aaMaated. 


15.  Chaali  whathsi  gmal  a  SF  LLL  A  Cendnuatiew  8hss<(B)  is  atteshid. 

16.  Tha  cartWylng  ofWdd  shdl  sign  and  date  tha  form,  print  his/har  nama.  tida.  and  tdaphona  numbar. 


PuMk  raporting  bufdwi  tor  this  collKtion  of  Inlwintton  Is  —dwifd  to  avwag*  30  nrimMM  pw  iMpoiiM.  ktctodbtg  I 
bwtniclieM.  nwchlng  ajdatina  data  MurcM.  oMhMkig  and  maintaining  tha  date  naadad.  and  cowplatlwg  and  raviawing  tiw  tulicdan  of 
Iwtemwtlon.  Sand  coiwmntt  mardhg  dw  bwdwi  asdmata  or  any  odiar  aipact  of  dila  coaactJon  of  iwforwtlon.  Inctoda>g  tuggaation* 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.  84.036A  and  B] 

Library  Education  and  Human 
Resource  Development  Program 
(Higher  Education  Act,  Title  ll-B, 
Institutes  and  Fellowships);  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1997 

Purpose  of  Program:  The  Library 
Education  and  Human  Resource 
Development  Program  promotes  high 


quality  library  and  information  science 
education  and  provides  fellowship  and 
institute  grants  to  institutions  of  higher 
education  and  Ubrary  organizations  or 
agencies  to  recnut,  educate,  and  train 
persons,  and  to  establish,  develop,  or 
expand  programs,  through  courses  of 
study  or  staff  development  in  Ubrary 
and  information  science.  For  FY  1997 
the  competition  for  new  awards  focuses 
on  projects  designed  to  meet  one  or 
more  of  the  priorities  listed  in  the 
"PiyORITIES"  section  of  this  notice. 

Fiscal  Information 


Eligible  Applicants:  Institutions  of 
higher  education,  Ubrary  organizations, 
and  Ubrary  agencies. 

For  Fellowship  Projects  for  FY  1997, 
only  new  Master's  degree  level 
appUcations  will  be  accepted. 

Deadline  for  Transmittal  of 
Applications:  5/9/97. 

Deadline  for  Intergovernmental 
Review:  7/9/97. 

Applications  Available:  3/20/97. 


CFDA  number  and  name 


84.036A.  Institute  Projects  .... 
84.036B,  Fellowship  Projects 


Available 
funds 


$900,000 
900,000 


Estimated  range  of 
awards 


$15,000-5150,000 
22,000-88,000 


Estimated 
average 
size  of 
awards 


$82,000 
44.000 


Estimated 

number  of 

awards 


12 
21 


Note:  The  Department  is  not  bound  by  any  estimates  in  this  notice. 


Maximum  Award:  For  Fellowship 
Projects,  in  no  case  does  the  Secretary 
make  an  award  greater  than  $88,000  for 
a  single  budget  period  of  12  months. 
The  Secretary  does  not  consider  an 
appUcation  that  proposes  a  budget 
exceeding  this  maximum  amount. 

Proiect  Periods 

(a)  Institute  Grants.  A  long-term 
institute  project  must  provide  at  least 
one  academic  year  but  no  more  than  12 
months  of  training;  a  short-term 
institute  project  must  provide  at  least 
one  week  but  no  more  than  six  weeles 
of  training. 

(b)  Fellowship  Grants.  A  new 
feUowship  grant  at  the  master's  level 
must  be  at  least  one  academic  year. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75.  77,  79,  82,  85,  and 
86;  and  (b)  the  regulations  for  this 
program  in  34  CFR  Part  776. 

Priorities 

Absolute  Priorities:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  776.5  the 
Secretary  gives  an  absolute  preference  to 
appUcations  that  meet  one  or  more  of 
the  absolute  priorities  in  this  notice. 
The  Secretary  funds  imder  this 
competiUon  only  appUcations  that  meet 
one  or  more  of  these  priorities. 


Institute  Projects  and  Fellowship 
Projects 

Absolute  Priority  1 — ^To  recnut. 
educate,  train,  retrain  and  retain 
minorities  in  Ubrary  and  information 
sciences. 

Absolute  Priority  2 — ^To  educate,  train, 
or  retrain  Ubrary  personnel  in  areas  of 
Ubrary  specialization  where  there  are 
currently  shortages,  such  as  school 
media,  children's  services,  young  adult 
services,  science  reference,  cataloging, 
and  Ubrary  service  evaluation. 

Absolute  Priority  3 — To  educate,  train, 
or  retrain  Ubrary  personnel  in  new 
techniques  of  information  acquisition, 
transfer,  and  management  of 
communication  technology. 

Institute  Projects  Only 

Absolute  Priority  4 — To  educate,  train, 
or  retrain  Ubrary  persoruiel  to  serve  the 
information  needs  of  the  elderly,  the 
illiterate,  the  disadvantaged,  or 
residents  of  rural  America,  including 
Native  Americans. 

Invitational  Priority:  Within  the 
absolute  priorities,  the  Secretary  is 
particularly  interested  in  appUcations 
that  meet  the  invitational  priority  in  the 
next  paragraph.  However,  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
appUcations  (34  CFR  75.105(c)(1)). 

'To  educate,  train,  or  retrain  library 
personnel  in  managing  collaborative 
efforts  with  other  Ubraries  and 
educationally-centered  organizations. 


e.g.,  museums,  Girl  Scouts,  Boy  Scouts. 
Head  Start  centers,  and  especially  k-12 
schools,  for  the  purposes  of  promoting 
reading  and  Ubrary  services  to  children, 
young  adults,  and  their  parents  and 
caretaJiers. 

For  Applications  or  Information 
Contact:  Chris  Dunn  or  )udy  Stark,  U.S. 
Department  of  Education,  555  New 
)ersey  Avenue,  N.W.,  Room  300. 
Washington.  DC  20208-5571. 
Telephone  (202)  219-2299  or  219-2284. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportuinities,  including  copies 
of  appUcation  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher.//gcs.  ed.gov);  or  on  the  World 
Wide  Web  server  (at  http://gcs.ed.gov). 
However,  the  official  appUcation  notice 
for  a  discretionary  grant  competition  is 
the  notice  pubUshed  in  the  Federal 
Register. 

Progrun  Authority:  20  U.S.C.  1021, 1032. 

Dated:  March  14. 1997. 
Marshall  S.  Smith, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 
[PR  Doc.  97-6953  Filed  3-19-97;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

[CFOA  Nos.:  84.305F,  64.306F,  84.307F, 
84.308F,  and  84.309F1 

Office  Of  Educational  Research  and 
bnprovement— National  Institutes' 
Field-Initiated  Studies  Grant  Program; 
Combined  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1997 

SUMMARY:  The  Secretary  invites 
applications  for  new  awards  for  FY  1997 
and  announces  closing  dates  for  the 
transmittal  of  applications  under  the 
Field-Initiated  Studies  Grant  Program 
supported  by  the  five  National  Research 
Institutes: 

1.  Student  Achievement,  Curriculiun. 
and  Assessment  (84.305F). 

2.  Education  of  At-Risk  Students 
(84.306F). 

3.  Educational  Governance.  Finance, 
PoUcymaking.  and  Management 
(84.307F). 

4.  Early  Childhood  Development  and 
Education  (84.308F). 

5.  Postsecondary  Education.  Libraries, 
and  Lifelong  Learning  (84.309F). 

The  Field-Initiated  Studies  Grant 
Program  will  support  educational 
research  projects  related  to  the  missions 
of  the  Institutes. 

ADDRESSES:  For  Applications  or  Further 
Information:  The  address  and  telephone 
number  for  requesting  an  appUcation  or 
obtaining  further  information  about 
individual  institutes  are  Usted  in  this 
notice  under  the  section  "Institute 
Mission  Statements." 

For  Users  of  TDD  or  FIRS:  Individuals 
who  use  a  teleconununications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
1-800-877-8339  between  8  a.m.  and 
8  p.m..  Eastern  time,  Monday  through 
Friday. 

For  Electronic  Access  to  Information: 
Information  about  the  Department's 
funding  opportunities,  including  copies 
of  appUcation  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Departaient's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  26(>- 
9950;  on  the  Internet  Gopher  Server  at 
(gopher7/gcs.ed.gov);  or  on  the  World 
Wide  Web  at  (http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  pubUshed  in  the  Federal 
Register. 

SUPPLEMENTARY  lNFORMATK)N:  The 
Educational  Research,  Development. 
Dissemination,  and  Improvement  Act  of 
1994  ("Act")  (20  U.S.C.  6001  et  seq.) 
established  five  national  research 
institutes  within  the  Department.  Each 
of  the  institutes  supports  a  Field- 


Initiated  Studies  (FIS)  Grant  program  to 
fund  field-initiated  research  projects  on 
topics  related  to  the  legislative  mission 
of  the  relevant  Institute.  Only 
applications  for  educational  research 
projects  will  be  considered  for  funding. 
Section  931  of  the  Act  (20  U.S.C.  6031) 
contains  a  complete  description  df  the 
mission  of  each  Institute. 

The  Field-Initiated  Studies  Grant 
program  provides  assistance  to 
institutions  of  higher  education,  public 
and  private  organizations,  institutions, 
agencies,  and  individuals  for 
educational  research  and  development 
to  improve  American  education.  The 
Act  defines  "educational  research"  to 
include  basic  and  applied  research, 
inquiry  with  the  purpose  of  applying 
tested  knowledge  gained  to  specific 
educational  settings  and  problems, 
development,  planning,  surveys, 
assessments,  evaluation,  investigation, 
experiments,  and  demonstrations  in  the 
field  of  education  and  other  fields 
relating  to  education  (20  U.S.C. 
6011(1)(6)).  The  Act  also  defines  the 
term  "field-initiated  research"  to  mean 
education  research  in  which  topics  and 
methods  of  study  are  generated  by 
investigators,  including  teachers  and 
other  practitioners  (20  U.S.C. 
6011(11(7)). 

Invitational  Priorities 

National  Research  Priorities  Plan 

The  Secretary  is  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  following  priorities 
included  in  the  Department's  published 
Research  Priorities  Plan.  If  an  appUcant 
addresses  one  of  the  priorities  in  the 
plan,  please  indicate  in  the  application 
which  one  is  addressed.  However, 
under  34  CFR  75.105(c)(1)  an  appUcant 
that  addresses  one  of  these  priorities 
will  not  receive  competitive  or  absolute 
preference  over  other  applicants. 

The  priorities  include: 

•  Improving  curriculum,  instruction, 
assessment,  and  student  learning  at  all 
levels  of  education  to  promote  high 
academic  achievement,  problem-solving 
abiUties.  creativity,  and  the  motivation 
for  further  learning; 

•  Ensuring  effective  teaching  by 
expanding  the  supply  of  potential 
teachers,  improving  teacher  preparation, 
and  promoting  career-long  professional 
development  at  all  levels  of  education; 

•  Strengthening  schools,  particularly 
middle  and  high  schools,  as  institutions 
capable  of  engaging  young  people  as 
active  and  responsible  learners; 

•  Supporting  schools  to  effectively 
prepare  diverse  populations  to  meet 
high  standards  for  knowledge,  skills, 
and  productivity,  and  to  participate 


fully  in  American  economic,  cultural, 
social  and  civic  life; 

•  Promoting  learning  in  informal  and 
formal  settings,  and  building  the 
connections  that  cause  out-of-school 
experiences  to  contribute  to  in-school 
achievement; 

•  Improving  learning  and 
development  in  early  childhood  so  that 
all  children  can  enter  kindergarten 
prepared  to  learn  and  succeed  in 
elementary  and  secondary  schools; 

•  Understanding  the  changing 
requirements  for  adult  competence  in 
civic,  work,  and  social  contexts,  and 
how  these  requirements  affect  learning 
and  the  futures  of  individuals  in  the 
nation. 

The  Department's  Research  Priorities 
Plan  is  available  on-line  at  (http:// 
www.ed.gov/offices/OERI/ 
RschPriority/).  Copies  may  also  be 
requested  by  calling  Paulette  Lee  at 
202-219-1519. 

Eligible  Applicants:  Eligible 
applicants  are  institutions  of  higher 
education,  state  and  local  agencies; 
public  and  private  organizations, 
institutions,  and  agencies;  and 
individuals. 

Deadline  for  Transmittal  of 
Applications:  June  9,  1997. 

Note:  All  applications  must  be  received  on 
or  before  that  date.  This  requirement  takes 
exception  to  EDGAR,  34  CFR  75.102.  In 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C  553),  it  is  the 
practice  of  the  Secretary  to  offer  interested 
parties  the  opportunity  to  conunent  on 
proposed  regulations.  However,  this 
amendment  makes  procedural  changes  only 
and  does  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C  553(b)(A). 
proposed  rulemaking  is  not  required. 

Tentative  Award  Date:  August  29, 
1997. 

Applications  Available:  April  18, 
1997. 

Available  Funds:  $1,050,000  per 
Institute. 

Estimated  Range  of  Awards: 
$100,000-225.000. 

Estimated  Average  Size  of  Awards: 
$150,000. 

Estimated  Number  of  Awards:  7. 

Note:  The  De[)artment  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Periods:  Research  projects  may 
extend  from  one  to  three  years. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  80,  81,  82,  85 
and  86  (Part  86  applies  to  IHEs  only); 
and  (b)  The  regulations  in  34  CFR  Part 
^00. 

Length  of  Application:  The 
appUcation  narrative  must  not  exceed  a 
total  of  40  p>ages.  with  printing  on  only 


iMI 


one  side  of  the  paper,  on  8V^xll  inch 
paper.  This  includes  the  title  page  form, 
table  of  contents,  abstract,  prop<Mal 
narrative,  the  budget  summary  form, 
budget  narrative,  and  all  attachments. 
We  strongly  encourage  applicants  to  use 
double-spacing,  a  12  point  or  larger  font 
size,  and  1-inch  margins.  AppUcations 
should  be  concise,  clearly  written,  and 
pages  should  be  consecutively 
numbered. 

Applicable  Evaluation  Criteria 

In  accordance  with  34  CFR  700.30, 
the  Secretary  applies  the  following 
evaluation  criteria  to  the  Field-Initiated 
Studies  Grant  program  competitions. 

(1)  National  Significance  {iO  points), 
(i)  The  Secretary  considers  the 

national  significance  of  the  proposed 
project. 

(ii)  In  determining  the  national 
significance  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors — 

(A)  The  importance  of  the  problem  or 
issue  to  be  addressed. 

(B)  The  potential  contribiitioD  of  the 
project  to  increased  knowledge  or 
understanding  of  educational  problems, 
issues,  or  effective  strategies. 

(C)  The  potential  contribution  of  the 
project  to  the  development  and 
advancement  of  theory  and  knowledge 
in  the  field  of  study. 

(2)  Quality  of  the  Project  Design  (30 
points). 

(i)  The  Secretary  considers  the  quaUty 
of  the  design  of  the  proposed  project 

(ii)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  foUowing 
factors — 

(A)  Whether  the  goals,  objectives,  and 
outcomes  to  be  achieved  by  the  project 
are  clearly  specified  and  measurable. 

(B)  Whether  a  specific  research  design 
has  been  proposed,  and  the  quality  and 
appropriateness  of  that  design, 
including  the  scientific  rigor  of  the 
studies  involved. 

(3)  Quality  and  potential 
contributions  of  personnel  (20  points). 

(i)  The  secretary  considers  the  quality 
and  potential  contributions  of  personnel 
for  the  proposed  project 

(ii)  In  determining  the  quality  and 
potential  contributions  of  personnel  for 
the  proposed  project,  the  Secretary 
considers  the  following  factors — 

(A)  The  qualifications,  including 
training  and  experience,  of  the  project 
director  or  principal  investigator. 

(B)  The  qualifications,  including 
training  and  experience,  of  key  project 
personnel. 

(4)  Adequacy  of  Resources  (10  points), 
(i)  The  Secretaiy  considers  the 

adequacy  of  resources  for  the  proposed 
project 


(ii)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
fectors — 

(A)  Whether  the  budget  is  adequate  to 
support  the  project 

(B)  Whether  the  costs  are  reasonable 
in  relation  to  the  objectives,  design,  and 
potential  significance  of  the  project 

(5)  Quality  of  the  Management  Plan 
(10  points). 

(ij  The  Secretary  considers  the  quaUty 
of  the  management  plan  of  the  proposed 
project. 

(ii)  In  determining  the  quaUty  of  the 
management  plan  of  a  proposed  project 
the  Secretary  considers  the  foUowing 
factors — 

(A)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
project,  including  the  specification  of 
staff  responsibiUty.  timelines,  and 
benchmarks  for  accomplishing  project 
tasks. 

(B)  Whether  time  commitments  of  the 
project  director  br  principal  investigator 
and  other  key  personnel  are  appropriate 
and  adequate  to  meet  project  objectives. 

(C)  How  the  applicant  will  ensure  that 
persons  who  are  otherwise  eligible  to 
participate  in  the  project  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

Institute  Mission  Statements 

CFDA  No.  84.305F—The  National 
Institute  on  Student  Achievement, 
Curriculum,  and  Assessment,  Field- 
Initiated  Studies  Program 

Purpose  of  Program 

The  purpose  of  the  National  Institute 
on  Student  Achievement,  Curriculum, 
and  Assessment  is  to  prtnide  leadership 
to  improve  teaching  and  learning.  The 
Institute  wiU  carry  out  a  program  of 
research  to  identify,  develop,  and 
evaluate  innovative  and  exemplary 
methods  to  improve  student  knowledge 
K-12  in  the  core  academic  subject  areas; 
to  examine  the  areas  of  learning, 
cognition  and  performance,  including 
the  organization  of  schools  which 
promote  exceUence  in  learning  and 
instruction,  and  motivational  issues 
related  to  student  achievement;  to 
identify,  develop,  and  evaluate 
programs  designed  to  enhance  academic 
achievement  and  narrow  performance 
gaps  in  a  variety  of  subject  areas;  and  to 
address  such  issues  as  validity, 
reliability,  generalizability,  costs, 
relative  merits,  and  appropriate  uses  of 
various  approaches  and  methods  of 
assessing  student  learning  and 
achievement 

For  Applications  or  Information 
Contact:  Clara  Lawson-Holmes,  or  Carol 
Cameron  Lyons,  National  Institute  on 


Student  Achievement.  Ciuriculum.  and 
Assessment.  U.S.  Department  of 
Education.  555  New  Jersey  Avenue. 
NW..  Room  510,  Washington,  DC 
20208-5573.  Telephone  (202)  219-2079 
or  E-Mail:  clawson9inet.ed.gov  or 
Carol Lyons@ed.gov 

CFDA  No.  84.306F—The  National 
Institute  on  the  Education  of  At-Risk 
Students.  Field-Initiated  Studies 
Program 

Purpose  of  Program 

The  purpose  of  the  National  Institute 
for  the  Education  of  At-Risk  Students  is 
to  expand  research-based  knowledge 
and  strategies  that  will  promote 
excellence  and  equity  in  the  education 
of  children  and  youth  placed  at  risk  of 
educational  failure  because  of  limited- 
English  proficiency,  poverty,  race  or 
ethnicity,  or  geographic  location.  The 
Institute  wiU  carry  out  a  program  of 
research  and  development  to  identify 
and  assist  others  to  repUcate  and  adapt 
programs  and  models  which  promote 
greater  achievement  and  educational 
success  by  at-risk  students,  including 
innovative  methods  of  instruction, 
student  assessments,  professional 
development,  and  currictila. 

For  Applications  or  Information 
Contact:  Beth  Fine  or  K£^n  Suagee, 
National  Institute  on  the  Education  of 
At-Risk  Students,  U.S.  E)epartment  of 
Education.  555  New  Jersey  Avenue. 
NW.,  Room  610.  Washington,  DC 
20208-5521.  Telephone  (202)  219-1323 
or  E-Mail:  bfine9ineted.gov;  or  (202) 
219-2244  or  E-Mail: 
Karen Suagee9ed.gov 

CFDA  84.307F—The  National  Institute 
on  Early  Childhood  Development  and 
Education,  Field-Initiated  Studies 
Program 

Piupose  of  Program 

The  purpose  of  the  National  Institute 
on  Early  C^dhood  Development  and 
Education  is  to  identify,  develop, 
evaluate  and  assist  others  to  repUcate 
methods  and  approaches  that  improve 
early  childhood  development  and 
education.  The  Institute  is  to  carry  out 
a  program  of  research  and  development 
for  young  children  in  areas  such  as  the 
social  and  educational  development; 
topics  relating  to  school  readiness, 
inchiding  prenatal  care,  health  services, 
and  nutrition;  family  literacy;  the  role  of 
parental  involvement  in  their  children's 
learning;  effective  learning  methods  and 
curriculum  for  young  children;  methods 
for  integrating  learning  in  settings  other 
than  the  classroom;  the  impact  of 
outside  influences,  such  as  television, 
violence,  and  drug  abuse;  and 


13494 


Federal  Register  /  Vol.  62,  i^o.  54  /  Thursday,  March  20,  1997  /  Notices 


instruction  that  considers  the  cultural 
environment  of  children. 

For  Applications  or  Information 
Contact:  Veda  Bright,  National  Institute 
on  Early  Childhood  Development  and 
Education,  U.S.  Department  of 
Education.  555  New  Jersey  Avenue, 
NW,  Washington,  DC  20208-5520. 
Telephone  (202)  219-1935  or  E-Mail: 
Veda Bright9ed.gov 

CFDA  84.308F—The  National  Institute 
on  Educational  Governance,  Finance, 
Policy-Making,  and  Management,  Field- 
Initiated  Studies  Program 

Pxirpose  of  Program 

The  purpose  of  the  National  Institute 
on  Educational  Governance,  Finance, 
Policy-Making,  and  Management  is  to 
develop  and  disseminate  research-based 
information  that  helps  guide  the  design 
and  implementation  of  governance 
arrangements,  finance  systems,  policy 
approaches,  and  management  strategies 
that  will  support  high  levels  of  learning 
by  all  students.  By  law,  the  Institute 
supports  work  which  promises  to 


improve  education  equity  and 
excellence  at  the  State,  local,  tribal, 
school  building,  and  classroom  levels  of 
elementary  and  secondary  education  in 
the  United  States. 

For  Applications  or  Information 
Contact:  Jim  Fox  or  Duc-Le  To.  National 
Institute  on  Educational  Governance. 
Finance,  Policy-Making,  and 
Management,  U.S.  IDepartment  of 
Education,  555  New  Jersey  Avenue, 
NW,  Washington,  DC  20208-5573. 
Telephone  (202)  219-2234  or  E-Mail: 
Jim_Fox9ed.gov;  (202)  219-2248  or  E- 
Mail:  Duc-Le_ToOed.gov 

CFDA  94.309F—The  National  Institute 
on  Postsecondary  Education  Libraries 
and  Lifelong  Learning,  Field-Initiated 
Studies  Program 

Purpose  of  Program 

The  purpose  of  the  National  Institute 
on  Postsecondary  Education,  Libraries 
and  Lifelong  Learning  is  to  promote 
greater  coordination  of  Federal  research 
and  development  on  issues  related  to 
adult  learning  and  to  carry  out  a 


program  of  research  and  development  in 
adult  learning  to  provide  nonpartisan, 
research-based  leadership  to  the  United 
States  as  it  seeks  to  improve  libraries, 
postsecondary  education,  literacy,  and 
lifelong  learning  throughout  the  United 
States. 

For  Applications  or  Information 
Contract:  Delores  Monroe  or  Norman 
Brandt,  National  Institute  on 
Postsecondary  Education,  Libraries,  and 
Lifelong  Learning,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW,  Room  620,  Washington,  DC  20208- 
5531.  Telephone  (202)  219-2229  or  E- 
Mail:  dmonroe9ineted.gov;  or  (202) 
219-1662. 

PrograiB  Aatiiority:  20  U.S.C 
6031(c)(2)(B). 

Dated:  March  14, 1997. 

Manhall  S.  Smith. 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 
(FR  Doc.  97-6949  Filed  3-19-97;  8:45  am) 
MUJNQ  OOOE  4MI0-01-M 


Thursday 
March  20,  1997 


Part  VI 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  187 

Fees  for  Air  Traffic  Services  for  Certain 
Fiights  Through  U.S.-Controlied  Airspace; 
Finai  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  187 

[Docket  Na  28860;  Amendment  Ho.  187- 
71 

RM  2120-AG17 

Fees  for  Air  Traffic  Services  for  Certain 
Rights  Through  U.S.-Controlled 
Airspace 

AQBUCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Interim  final  rule;  notice  of 
public  meeting. 

SUMMARY:  This  dociunent  establishes 
fees  for  FAA  air  traffic  and  related 
services  for  certain  aircraft  that  transit 
U.S.-controUed  airspace  but  neither  take 
off  from,  nor  land  in,  the  United  States. 
This  document  allows  the  FAA  to 
reasonably  recover  the  costs  it  incurs  in 
performing  these  services.  The 
document  also  requests  comments 
concerning  the  fee  schedule  and  the  fee 
collection  process.  In  addition,  the  FAA 
is  announcing  a  public  meeting  on  the 
interim  final  rule  to  provide  an 
additional  opportunity  for  public  to 
comment. 

DATES:  Effiactive  date  May  19, 1997. 
Comments  must  be  received  by  Jidy  18. 
1997. 

The  pubUc  meeting  will  be  held  on 
May  1,  1997;  Registration:  8:30  a.m.; 
Meeting:  9:00  a.m.-5:00  p.m. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington,  I>C,  in  the  main 
auditorium  on  the  3rd  Floor.  Comments 
on  this  interim  final  rule  should  be 
mailed  or  delivered  in  triplicate  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-200),  Docket  No.  28860, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  may 
also  be  submitted  to  the  Rules  Docket  by 
using  the  following  Internet  address:  9- 
NPRM-CMTS«faa.dot.gov.  Comments 
must  be  marked  Docket  No.  28860. 
Comments  may  be  examined  in  the 
Rules  Docket.  Room  915-G  on  weekdays 
between  8:30  a.m.  and  5:00  p.m.,  except 
on  Federal  hoUdays.  Written  comments 
to  the  docket  will  receive  the  same 
consideration  as  statements  made  at  the 
public  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jefhey  Wharff,  Office  of  Aviation  PoUcy 
and  Plans.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone  (202)  267-7035. 


Requests  to  present  a  statement  at  the 
public  meeting  on  the  Fees  for  Air 
Traffic  Services  for  Certain  Flights 
Through  U.S.-Controlled  Airspace 
interim  final  rule  and  questions 
regarding  the  logistics  of  the  meeting 
should  be  directed  to  Regina  L.  Jones, 
Federal  Aviation  Administration,  Office 
of  Rulemaking  (ARM-104),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-9822;  fax  (202)  267-5075. 

SUPPt^MENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments,  and  by  commenting  on  the 
possible  environmental,  economic,  and 
federalism-or  energy-related  impact  of 
the  adoption  of  this  interim  final  rule. 
Conunents  concerning  the 
implementation  and  effective  date  of  the 
rule  are  also  specifically  requested. 

Comments  should  identify  the 
regulatory  docket  and  should  be 
submitted  in  triplicate  to  the  Rules 
Docket  address  specified  above.  All 
comments  received  and  a  report 
siunmarizing  any  substantive  public 
contact  with  FAA  personnel  on  this 
rulemaking  will  be  filed  in  the  docket 
The  docket  is  available  for  public 
inspection  both  before  and  after  the 
closing  date  for  receiving  comments. 

The  closing  date  for  comments  on  the 
proposal  (Insert  date  120  after  the  date 
of  publication).  This  120  day  comment 
period  is  intended  to  allow  the 
international  conunenters  sufficient 
time  to  submit  comments.  In  order  to 
give  the  pubUc  an  additional 
opportunity  to  comment  on  the  interim 
final  rule,  the  FAA  is  planning  a  pubUc 
meeting.  Because  of  this  additional 
opportunity  to  comment  on  the  interim 
final  rule,  die  FAA  will  not  intend  to 
extend  the  closing  date  for  conunents. 

Requests  horn  persons  who  wish  to 
present  oral  statements  at  the  public 
meeting  on  the  Fees  for  Air  Traffic 
Services  for  Certain  Flight  Through 
U.S.-Controlled  Airspiace  interim  final 
rule  should  be  received  by  the  FAA  no 
later  than  April  25. 1997.  Such  requests 
should  be  submitted  to  Regina  L.  Jones 
as  listed  in  the  section  tided  FOR 
FURTHER  MFORMATKM  CONTACT.  Requests 
received  after  April  25  will  be 
scheduled  if  time  is  available  during  the 
meeting;  however,  the  name  of  those 
individuals  may  not  appear  on  the 
written  agenda.  The  FAA  will  prepare 
an  agenda  of  speakers  tJiat  will  be 
available  at  the  meeting.  To 
acconunodate  as  many  speakers  as 
possible,  the  amoimt  of  time  allocated  to 


each  speaker  may  be  less  than  the 
amoiuit  of  time  requested.  Those 
persons  desiring  to.  have  available 
audiovisual  equipment  should  notify 
the  FAA  when  requesting  to  be  placed 
on  the  agenda. 

Before  taking  any  final  action  on  this 
interim  final  rule,  the  Administrator 
will  consider  the  comments  made  on  or 
before  the  closing  date  for  comments, 
and  the  interim  final  rule  may  be 
changed  in  light  of  the  comments 
received. 

The  FAA  will  acknowledge  receipt  of 
a  conunent  if  the  commenter  includes  a 
self-addressed,  stamped  postcard  with 
the  comment.  The  postcard  should  be 
marked  "Comments  to  Docket  No. 
28860."  When  the  comment  is  received 
by  the  FAA,  the  postcard  will  be  dated, 
time  stamped,  and  returned  to  the 
commenter. 

Public  Meeting  Procedures 

The  public  meeting  will  be  held  on 
May  1,  1997,  at  the  Federal  Aviation 
Administration,  800  Independence, 
Ave.  S.W.,  Washington,  D.C.,  in  the 
main  auditorium  on  the  3rd  Floor, 
Registration:  8:30  a.m.;  Meeting:  9:00 
a.m. — 5:00  p.m. 

The  following  procedures  are 
established  to  facilitate  the  public 
meeting  on  the  interim  final  rule: 

1.  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  public  meeting.  The  meeting  will 
be  open  to  all  persons  who  have 
requested  in  advance  to  present 
statements  or  who  register  on  the  day  of 
the  meeting  (between  8:30  a.m.  and  9:00 
a.m.)  subject  to  availabilify  of  space  in 
the  meeting  room. 

2.  The  public  meeting  may  adjourn 
early  if  scheduled  speakers  complete 
their  statements  in  less  time  than 
currentiy  is  scheduled  for  the  meeting. 

3.  The  FAA  will  try  to  accommodate 
all  speakers;  therefore,  it  may  be 
necessary  to  limit  the  time  available  for 
an  individual  or  group. 

4.  Participants  should  address  their 
conunents  to  the  panel.  No  individual 
will  be  subject  to  cross-examination  by 
any  other  participant. 

5.  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

6.  Representatives  of  the  FAA  will 
conduct  the  public  meeting.  A  panel  of 
FAA  personnel  involved  in  this  issue 
will  be  present 

7.  The  meeting  will  be  recorded  by  a 
court  reporter.  A  transcript  of  the 
meeting  and  any  material  accepted  by 
the  panel  during  the  meeting  v«rill  be 
included  in  the  public  docket  (Docket 


No.  28860).  Any  person  who  is 
interested  in  purchasing  a  copy  of  the 
transcript  should  contact  the  coiut 
reporter  directiy.  This  information  will 
be  available  at  the  meeting. 

8.  The  FAA  will  review  and  consider 
all  material  presented  by  participants  at 
the  public  meeting.  Position  papers  or 
material  presenting  views  or 
information  related  to  the  interim  final 
rule  may  be  accepted  at  the  discretion 
of  the  presiding  officer  and 
subsequenUy  placed  in  the  pubUc 
docket.  The  FAA  requests  that  persons 
participating  in  the  meeting  provide  10 
copies  of  all  materials  to  be  presented 
for  distribution  to  the  panel  members; 
other  copies  may  be  provided  to  the 
audience  at  the  discretion  of  the 
participant. 

9.  Statements  made  by  members  of  the 
public  meeting  panel  are  intended  to 
facihtate  discussion  of  the  issues  or  to 
clarify  issues.  Because  the  meeting 
concerning  the  Fees  for  Air  Traffic 
Services  for  Certain  Flights  Through 
U.S.-Controlled  Airspace  is  being  held 
during  the  comment  period,  final 
decisions  concerning  issues  that  the 
pubUc  may  raise  cannot  be  made  at  the 
meeting.  The  FAA  may,  however,  ask 
questions  to  clarify  statements  made  by 
the  public  and  to  ensure  a  complete  and 
accurate  record.  Conunents  made  at  this 
public  meeting  will  be  considered  by 
the  FAA. 

10.  The  meeting  is  designed  to  solicit 
public  views  on  the  interim  final  rule. 
Therefore,  the  meeting  will  be 
conducted  in  an  informal  and 
nonadversarial  manner. 

Availability  of  the  Interim  Final  Rule 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
biUletin  board  service  (telephone:  202- 
512-1661). 

Internet  usera  may  reach  the  FAA's 
webpage  at  http://www.faa.gov  or  the 
Federal  Register's  webpage  at  http:// 

www.access.gpo.gov/su docs  for 

access  to  recenUy  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
document  by  mail  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9677.  Conununications  must 
identify  the  docket  number  of  the 
document 


Background 

Authority  to  Establish  Fees 

The  Federal  Aviation  Authorization 
Act  of  1996  (the  Act)  directs  the  Federal 
Aviation  Administration  to  establish  by 
interim  final  rule  a  fee  schedule  and 
collection  process  for  air  traffic  control 
and  related  services  provided  to  aircraft 
other  than  military  and  civilian  aircraft 
to  the  United  States  government  or  of  a 
foreign  government  that  neither  take  off 
from,  nor  land  in,  the  United  States  (49 
U.S.C.  45301,  as  amended  by  Pub.  L. 
104-264),  The  Act  states  that  the  FAA 
may  recover  up  to  $100,000,000  in  FY 
1997.  Also,  the  Act  directs  the  FAA  to 
ensure  that  the  fees  allowed  by  the  Act 
are  directly  related  to  the  FAA's  costs  of 
providing  the  service  rendered.  Services 
for  which  costs  may  be  recovered 
include  the  costs  of  air  traffic  control, 
navigation,  weather  services,  training 
and  emergency  services  that  are 
available  to  facihtate  safe  transportation 
over  the  United  States,  and  other 
services  provided  by  the  Administrator 
or  by  programs  financed  by  the 
Administrator  to  flights  that  neither  take 
off  nor  land  in  the  United  States. 

In  addition,  under  Title  V  of  the 
Independent  Offices  Appropriation  Act 
of  1952  (31  U.S.C.  9701).  Uie  FAA  has 
the  authority  to  establish  a  fair  and 
equitable  system  for  recovering  full 
costs  expended  for  any  service  that 
provides  a  special  benefit  to  an 
individual  beyond  those  that  accrue  to 
the  general  public.  The  Independent 
Offices  Appropriation  Act  (lOAA) 
provides,  in  pertinent  part: 

(a)  It  is  the  sense  of  Congress  that  each 
service  or  thing  of  value  provided  by  an 
agency  *   *  *  to  a  person  *   *   *  is  to  be 
self  sustaining  to  the  extent  possible. 

(b)  The  head  of  each  agency  *  *   * 
may  prescribe  regulations  establishing 
the  charge  for  a  service  or  thing  of  value 
provided  by  the  agency.  *  *   •  Each 
charge  shall  be^ 

(1)  fair;  and 

(2)  based  on — 

(A)  the  costs  to  the  Government; 

(B)  the  value  of  the  service  or  thing  to 
the  recipient; 

(C)  pubUc  policy  or  interest  served; 
and 

(D)  other  relevant  facts. 

This  statute  has  been  reviewed  several 
times  by  the  Supreme  Court  and  what 
is  permissible  under  it  is  well  defined. 
TMs  statute  must  be  followed  in 
establishing  faes  unless  another  statute 
specifically  authorizes  fees  in  lieu  of 
what  is  generally  authorized  imder  31 
U.SXI,  9701.  The  fees  in  this  interim 
final  nde  are  established  under  49 
U.S.C  45301  in  conjunction  with  31 
U.S.C  9701. 


Office  of  Management  and  Budget 
(OMB)  Guidance 

Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-25,  User  Charges, 
revised  July  8,  1993,  establishes 
guidelines  for  Federal  agencies  to 
establish  fees  for  Government  services. 
The  Circular  covers  all  Federal  activities 
that  convey  special  benefits  to 
recipients  beyond  those  accruing  to  the 
general  public.  The  objectives  of  OMB 
Circular  A-25  are  to  ensure  that  the 
Government  provision  of  special  goods 
or  services  to  specific  recipients  be  self- 
sustaining.  The  FAA  has  followed  the 
OMB  guidelines  in  developing  this 
interim  final  rule  as  it  appUes  to  these 


The  Interim  Final  Rule 

Beginning  sixfy  days  after  the 
publication  of  the  interim  final  rule,  the 
FAA  will  assess  a  fee  for  air  traffic  and 
related  services  provided  to  users  of 
aircraft  (both  conunercial  and  general 
aviation)  that  transit  U.S.-controUed 
airspace  but  do  not  take  off  or  land  in 
the  United  States.  The  rule  does  not 
apply  to  miUtary  and  civil  aircraft 
operated  by  the  United  States 
government  or  by  a  foreign  government ' 

For  the  purpose  of  this  rulemaking  the 
U.S.-controUed  airspace  includes  both 
U.S.  sovereign  airspace  (hereafter 
"domestic  airspace")  and  airspace 
allocated  to  the  United  States  by  the 
International  Civil  Aviation 
Organization  (hereafter  "oceanic 
airapace").  Canada-to-Canada  overflight 
operations  are  defined  (hereafter 
"Canada-to-Canada")  as  flights, 
conducted  by  aircraft,  that  take  off  and 
land  in  Canada  without  intermediate 
stops  outside  Canada  that  operate  in 
U.S. -controlled  airspace.  Commercial 
users  are  defined  as  those  operators 
whose  primary  purpose  is  to  provide 
passenger  and/or  cargo  air 
transfKirtation  for  compensation  or  hire. 
General  aviation  users  are  defined  as 
those  operators  who  do  not  provide 
passenger  and/or  cargo  transportation 
for  compensation  or  hire.  Furthermore, 
in  this  rule  general  aviation  users  are 
divided  into  two  groups:  General 
aviation  users  operating  piston-powered 
aircraft  and  general  aviation  users 
operating  turbine-powered  aircraft 
General  aviation  turbine-powered 
aircraft  include  both  turboprop  and 
tiubojet  aircraft. 

Operators  of  aircraft  that  transit  U.S.- 
controlled  airspace  but  do  not  land  in  or 
depart  from  the  United  States  currentiy 
contribute  nothing  financially  to  the 
provision  of  air  traffic  services  (ATS). 
This  is  despite  the  fact  that  they  use 
ATS  and  other  services  that  impose 
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costs  on  the  U.S.  air  traffic  control 
(ATC)  system.  Congress  has  determined 
that  these  users  should  bear  a  portion  of 
the  cost  of  those  services. 

The  air  transportation  environment 
has  changed  over  the  past  decades  with 
the  advent  of  increasing  numbers  of 
long  range  aircraft  that  fly  at  high 
altitudes  far  above  areas  of  high  density 
air  traffic.  The  use  of  these  aircraft  and 
the  routes  they  are  able  to  fly  have 
greatly  increased  the  efficiency  of  air 
transportation.  Although  these 
overflight  operations  do  not  generally 
enter  areas  of  high  density  air  traffic, 
they  do  use  FAA  air  traffic  and  related 
services. 

Operators  of  overflight  aircraft  benefit 
from  the  FAA's  provision  of  ATS  in 
several  ways.  First,  and  most 
Importantly,  FAA's  ATS  enhance  safety 
through  air  traffic  control,  navigation, 
and  communications  services.  Second, 
Qight  through  U.S.-controlled  airspace 
provides  optimized  routing  for  long 
distance  aircraft  that  is  of  great  value  to 
the  users  of  these  aircraft. 

The  level  of  ATS  and  other  services 
that  is  actually  provided  to  operators  of 
overflights  depends,  in  part,  on  the 
portions  of  U.S.-controlled  airspace 
such  ffights  transit.  These  services  can 
include  communications,  navigation, 
radar  surveillance,  emergency  services, 
and  ffight  information  services  (flight 
plan  filing,  weather  briefing,  and 
others).  For  aircraft  transiting  U.S.- 
domestic  airspace.  Air  Route  Traffic 
Control  Centers  (ARTCCs)  provide 
separation  by  means  of  radar 
surveillance  (if  they  are  o{>erating  under 
instrument  flight  rules  or  in  airspace 
above  18.000  feet).  Also,  these  flights 
generally  use  navigational  aids  and 
radio  communication  with  ARTCCs. 

For  aircraft  transiting  oceanic 
airspace,  where  radar  surveillance  and 
navigational  aids  are  not  available, 
navigation  is  generally  conducted  by  on- 
board systems.  Aircraft  separation, 
however,  is  provided  under  procedural 
control,  under  which  flights  report  their 
position  to  an  air  traffic  controller  each 
time  they  fly  over  a  specified  reporting 
point. 

The  FAA  estimates  that 
approximately  213,000  non-public 
flights  transit  U.S.-controlled  airspace 
without  landing  or  taking  off  annually 
(See  the  Analysis  of  Overflights  Costs 
and  Pricing  that  has  been  placed  in  the 
public  docket).  Air  carriers  comprise 
over  210,000  of  these  flights  and  general 
aviation  about  3,000. 

The  total  cost  to  the  FAA  associated 
with  all  overflights  is  projected  to  be 
approximately  $97  million  for  FY  1997, 
including  the  cost  of  collecting  the  fees. 
This  amount  represents  the  sum  of  the 


separate  costs  for  providing  air  traffic 
control  services  to  aircraft  flying 
through  domestic  and  oceanic  airspace. 

Charging  overflights  for  ATS  is 
acceptmi  in  the  international  arena.  The 
International  Civil  Aviation 
Organization  (ICAO)  states  that  "where 
air  navigation  services  are  provided  for 
international  use,  the  providers  may 
require  the  users  to  pay  their  share  of 
the  costs.  *   •   •  [Statements  by  the 
Council  to  Contracting  States  on 
Charges  for  Airports  and  Air  Navigation 
Services,  Paragraph  32  (Doc.  9082/4)). 
Further,  paragraph  42  of  Doc.  9082/4 
notes  that  "providers  •   •   •  may  require 
all  users  to  pay  their  share  of  the  costs 
regardless  of  whether  or  not  utilization 
takes  place  over  the  territory  of  the 
provider  state."  (Document  9082/4  has 
been  placed  in  the  docket.) 

An  important  factor  to  consider  when 
constructing  an  overflight  fee  is  the 
extent  that  it  will  alter  user  behavior. 
The  FAA  believes  an  inappropriately 
constructed  fee  could  encourage  some 
users  to  reroute  or  otherwise  avoid  ATS. 
Excessive  avoidance  of  air  traffic  control 
services  could  potentially  reduce  air 
traffic  safety.  ATS  reduces  hazards 
associated  with  adverse  weather 
conditions  and  mid-air  collisions  and 
enhances  the  ability  to  rapidly  provide 
search  and  rescue  services.  The  FAA 
believes  that  some  users  are  more  likely 
to  change  their  behavior  in  a  maiuier 
that  diminishes  safety.  Commercial 
users  arguably  are  less  likely  to  cease 
use  of  ATS  and  other  services  than 
general  aviation  users.  Most  commercial 
aircraft  are  designed  to  operate  more 
efficiently  at  altitudes  in  excess  of 
18,000  feet.  All  operations  at  altitudes  at 
or  above  18,000  feet  within  the  United 
States  and  its  territories  must  be  under 
air  traffic  control.  Also,  to  some  extent, 
commercial  users  are  able  to  pass  the 
overflight  fee  on  to  their  passengers  or 
cargo  customers.  Many  general  aviation 
usera,  on  the  other  hands  usually 
operate  at  altitudes  less  than  18,000  feet 
and  bear  the  entire  burden  of  the  fee. 
Consequently,  general  aviation  users  are 
more  likely  to  avoid  ATS  and  other 
related  services  if  the  cost  of  these 
services  are  high  relative  to  the  aircraft's 
operating  costs.  This  may  be 
particularly  true  for  general  aviation 
aircraft  users  that  transit  domestic 
airspace  or  are  involved  in  inter-island 
flights  in  the  Caribbean  or  Pacific 
airspace.  These  user  may  elect  to  avoid 
using  ATS. 

In  tact,  using  U.S.  estimates  of  hourly 
variable  operating  costs  for  general 
aviation  piston-powered  and  turbine- 
powered  aircraft  and  assuming  average 
cruising  speeds  of  130  kts  and  300  kts, 
a  fee  consistent  with  full-cost  recovery 


(as  derived  below)  could  represent  a 
significant  cost  to  these  users. 
(Estimates  of  U.S.  variable  operating 
costs  were  derived  from  the  "all  other 
category"  reported  in  Tables  23  and  25- 
B  of  the  "Economic  Values  for 
Evaluation  of  Federal  Aviation 
Administration  Investment  and 
Regulatory  Program",  which  can  be 
found  in  the  docket.  Cost  figures  were 
adjusted  to  reflect  1997  dollars.)  On  a 
per-mile  base,  the  full-cost  overflight  fee 
is  approximately  144%  of  the  variable 
operating  cost  for  piston-powered 
aircraft  and  approximately  48%  of  the 
variable  operating  cost  for  tiirbine- 
powered  aircraft. 

In  addition,  an  examination  of  the 
cost  elasticity  estimates  for  air  traffic 
services  suggests  that  general  aviation 
users  are  much  more  responsive  than 
commercial  users  to  a  change  in  the  cost 
of  receiving  ATS.  The  ATS  cost 
elasticities  are  discussed  as  part  of  the 
Analysis  of  Overflights  Costs  and 
Pricing,  which  can  be  foimd  in  the 
docket.  These  elasticity  estimates 
measure  the  demand  responsiveness 
(i.e.,  the  propensity  to  change  the 
amount  consumed  of  ATS)  of  the  user 
to  a  change  in  the  cost  of  receiving  ATS. 
In  ftarticular,  the  general  aviation 
piston-powered  aircraft  cost  elasticity  is 
approximately  18  times  larger  than  the 
cost  elasticity  estimate  for  commercial 
aircraft.  Similarly,  the  general  aviation 
tiu-bine-powered  aircraft  cost  elasticity 
is  approximately  5  times  larger  than  the 
cost  elasticity  estimate  for  conunercial 
aircraft. 

Because  of  the  concern  that  users  may 
change  their  behavior  in  a  manner 
inconsistent  with  safety,  the  FAA  has 
established  fees  for  certain  usera  of  ATS 
services  based  on  the  statutory 
requirements  of  cost  recovery  balanced 
against  its  primary  responsibility  of 
promoting  air  traffic  safety. 

Defer  Charging  Canada-to-Canada 
Overflight  Operations 

Currently,  it  is  cost  efiiective  for  many 
Canada-to-Canada  operations  to  transit 
U.S.-controlled  airspace.  Routing 
through  U.S.-controlled  ainpace  occurs 
because  it  is  either  the  shortest  route  or 
it  offers  the  most  favorable  flight 
conditions:  both  reduce  operator  costs. 
Canada  ciurently  has  an  overflight 
charge  for  aircraft  that  transit  Canadian- 
controlled  airspace.  With  the  exception 
by  flights  of  aircraft  that  weigh  more 
than  200  tons  and  that  land  or  take  off 
in  Alaska,  domestic  U.S.  aircraft 
operations  have  been  temporarily 
exempted  from  this  charge  in  order  to 
allow  time  for  U.S.  and  Canadian 
consultation.  NAV  CANADA,  a  non- 
share  capital  corporation  which  owns. 


manages,  and  operates  Canada's  civil  air 
navigation  system,  is  expected  to 
implement  a  Canadian  enroute  charge 
by  November  1,  1997. 

If  the  FAA  were  to  impose  the 
overflight  charge  on  these  Canada-to- 
Canada  operations,  it  is  likely  that  a 
significant  number  of  Canada  overflights 
would  divert  to  movement  through 
Canadian-controlled  airspace.  NAV 
CANADA  through  informal,  high-level, 
correspondence  and  meetings  with  the 
FAA  regarding  general  principles  of 
overflight  charges  and  cross-border  ATC 
operational  issues,  has  expressed 
concern  that  charging  Canada-to-Canada 
overflights  prior  to  the  implementation 
of  the  Canadian  enroute  charge  would 
temporarily  increase  the  workload  at 
Canadian  air  control  centera  and  could 
adversely  impact  existing  bilateral 
agreements  regarding  U.S.  air  traffic 
control  of  certain  Canadian  airspace. 
Meeting  records  and  correspondence 
have  been  placed  in  the  docket. 

Contined  maintenance  of  U.S.  control 
of  this  airspace  is  important  for  the 
optimized  routing  for  a  significant 
number  of  U.S.  domestic  aircraft 
operations.  To  allow  time  for  U.S. 
Canadian  consultation,  the  FAA  has 
chosen  to  offer  charging  Canada-to- 
Canada  overflights  until  October  1. 
1997. 

The  Overflight  Fee 

As  noted  above,  the  Federal  Aviation 
Authorization  Act  of  1996  directs  the 
Federal  Aviation  Administration  to 
establish  a  fee  schedule  and  collection 
process  for  air  traffic  control  and  related 
services  provided  to  aircraft  other  than 
military  and  civil  aircraft  operated  by 
the  United  States  government  or  by  a 
foreign  government  that  neither  take  off 
from,  nor  land  in,  the  United  States.  The 
Act  further  directs  the  FAA  to  issue  the 
initial  fee  schedule  and  associated 
collection  process  as  an  interim  final 
rule,  to  ask  for  public  comment,  and  to 
issue  a  subsequent  final  rule. 

The  Act  requires  that  fees  be  directly 
related  to  the  FAA's  cost  of  providing 
the  services  rendered.  Furthermore,  the 
Conference  Report  for  the  Act  states 
"*  *  •  assuming  similar  costs  of 
serving  different  carrier  and  aircraft 
types,  the  fee  may  not  vary  based  on 
factors  such  as  aircraft  seating  capacity 
or  revenue  derived  from  passenger 
fares"  [Congressional  Record, 
September  26,  1996,  H11316). 
Consistent  with  statutory  direction,  the 
sense  of  Congress  as  documented  in  the 
Conference  Report,  and  FAA's  aviation 
safety  mission,  the  FAA  has  adopted  a 
tiered  charging  system. 

Commercial  users  will  be  charged  fees 
consistent  with  the  principle  of  ftdl  cost 


recovery;  general  aviation  users  will  be 
charged  fees  less  than  the  recovery  of 
full  cost  in  order  to  minimize  any 
potential  safety  risks.  This  method  of 
charging  will  not  result  in  the  cross- 
subsidization  of  one  user  group  by 
another.  This  charging  system  is  also 
consistent  with  ICAO  principles.  ICAO 
notes  that  in  determining  the  costs  to  be 
recovered  frt}m  usera  "Governments 
may  choose  to  recover  less  than  full 
costs  in  recognition  of  local,  regional,  or 
national  benefits"  (Doc.  9082/4, 
paragraph  35).  The  FAA  believes  that 
the  fees  for  general  aviation  should  be 
set  so  that  general  aviation  users  will 
continue  to  use  air  traffic  control 
services  when  such  services  enhance 
safe  and  efficient  travel.  Consequently, 
the  fee  for  general  aviation  piston- 
powered  aircraft  usera  is  1/1 8th  that  of 
the  full  cost  of  service;  and  the  fee  for 
general  aviation  turbine-powered 
aircraft  is  l/5th  that  of  the  full  cost  of 
service. 

The  overflight  fee  is  computed  based 
on  distance  flown  through  U.S.- 
controlled  airspace.  Separate 
computations  are  made  for  services 
provided  in  domestic  airapace  and  in 
oceanic  airapace  in  order  to  reflect  the 
different  costs  of  providing  services  in 
each  of  these  environments.  For  any 
city-pair  route,  the  distance  within 
domestic  airapace  and  within  oceanic 
airapace  is  used,  based  on  calculation  of 
the  great  circle  route  (OCR)  between  the 
actual  point  of  entry  and  the  actual 
point  of  exit  frtim  each  category  of 
airspace.  The  use  of  this  procedure  for 
computing  distance  protects  usera 
within  U.S.-controUed  airapace  from 
routing  patterns  created  by  unusual 
events,  such  as  traffic  congestion, 
weather  situations,  and  other 
circumstances.  Total  fees  assessed  for 
using  each  type  of  airapace  (domestic 
and  oceanic)  do  not  exceed  the  costs  of 
providing  services  within  that  type  of 
airapace. 

To  calculate  the  fee  in  a  manner 
consistent  with  full-cost  recovery  two 
factora  are  taken  into  account:  (1)  the 
cost  of  providing  air  traffic  control 
services  for  overflights  in  oceanic  and 
domestic  airapace,  and  (2)  the  distances 
flown  in  U.S.-  controlled  airapace.  Cost 
pools  were  estimated  for  oceanic  and 
domestic  airapace  as  described  and 
documented  in  the  Analysis  of 
Overflights  Costs  and  Pricing,  which  has 
been  placed  in  the  docket,  ^ch  cost 
po(rf  consists  of  incremental  ATS  and 
allocated  fixed  and  common  costs 
associated  with  providing  air  traffic 
control  services  in  each  airapace. 

Incremental  ATS  costs,  wnich 
include,  but  are  not  limited  to. 
controller  staffing  requirements  and 


training,  were  determined  by 
multiplying  the  number  of  aircraft  flying 
through  a  particular  airapace  by  the 
incremental  rate.  The  allocated  fixed 
and  common  costs  were  assigned  to 
each  cost  pool  based  on  the  pool's 
proportion  of  incremental  cost.  The 
allocated  fixed  and  common  costs 
associated  with  ATS  and  applied  to 
overflights  represent  the  "Ramsey 
allocation"  of  FAA's  total  fixed  and 
common  costs  to  the  ATS  line  of 
business.  Radio  navigation  is  an 
example  of  a  fixed  cost.  Program 
support,  administration,  and  capital 
costs  are  examples  of  common  costs.  A 
detailed  discussion  of  the  cost 
allocation  procedure  is  outlined  in  the 
Analysis  of  Overflights  Costs  and 
Pricing.  For  FY  1995  the  estimated  cost 
pools  for  overflights  of  U.S.-controlled 
oceanic  and  domestic  airapace  were 
$42.2  million  and  $47.5  niillion. 
respectively. 

A  charge  is  assessed  for  each  100 
nautical  miles  flown  in  oceanic  and 
domestic  airapace.  The  oceanic  and 
domestic  charges  per  one  himdred 
nautical  miles  are  $69.50  and  $78.90, 
respectively  (expressed  in  1997  dollara). 
These  figiu^s  were  derived  in  two  steps. 
Firat,  each  FY  1995  cost  pool  was 
divided  by  the  total  number  of 
overflight  miles  associated  with  the  pool 
as  calculated  according  to  the 
origination/destination  great  circle  route 
(OD-GCR).  Currently,  the  OD-<}CR 
mileage  represents  the  best  available 
flight  data  associated  with  these  cost 
pools.  Reliable  OCR  entry  and  exit  data 
will  become  available;  at  which  time, 
the  imit  charges  will  be  adjusted  to 
reflect  historical  OCR  entry  and  exit 
data.  OD-CCR  and  OCR  entry  and  exit 
mileage  are  not  expected  to  differ 
significantly  in  total  for  the  year. 
Second,  each  fee  was  adjusted  to 
capture  the  cost  of  collection  and  to 
reflect  projected  cost  increases  between 
1995  and  1997.  Unit  charges  derived  in 
this  manner  are  free  from  cross- 
subsidization.  The  collection  assumes  a 
one-time  development  cost  of  $2.1 
million  amortized  over  a  two  year 
period  and  an  annual  operating  cost  of 
$1.0  million.  Projected  cost  increases 
are  based  on  the  "all  other"  deflation 
estimates  published  in  the  1997  Budget 
of  the  United  States  Govenunent  (page 
160.  Table  10.1). 

The  fee  for  usera  of  a  commercial 
aircraft  overflight  is  calculated  as 
follows: 

Rij=$69.50*DOij+$78.90»DD,j. 
where 
Rij=the  fee  charged  to  commercial 

aircraft  flying  between  city  i  and 

city). 
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DOij=distance  traveled  in  U.S.- 
controUed  oceanic  airspace 
expressed  in  hundreds  of  nautical 
miles  for  aircraft  flying  t)etween  city 
i  and  city  j, 

DDij=distance  traveled  in  domestic  U.S. 
airspace  expressed  in  hundreds  of 
nautical  miles  for  aircraft  flying 
between  city  i  and  city  j. 
The  fiae  for  users  of  a  general  aviation 

turbine-powered  aircraft  overflight  is 

calculated  as 

GATR.j=($69.50/5)*DOij+($78.90/ 
5)»DDij 

or 

GATRij=$13.90*DOij+$15.78*DDij, 

where 

GATRij=the  fee  charged  to  general 
aviation  turbine-powered  aircraft 
flying  between  city  i  and  city  j, 

DOij=ai8tance  traveled  in  U.S.- 
controlled  oceanic  airspace 
expressed  in  hundreds  of  nautical 
miles  for  aircraft  flying  between  city 
i  and  city  j, 

DD,j=distance  traveled  in  domestic  U.S. 
airspace  expressed  in  hundreds  of 
nautical  miles  for  aircraft  flying 
between  city  i  and  city  j. 


The  fee  for  users  of  a  general  aviation 
piston-powered  aircraft  overflight  is 
calculated  as 
GAPRjj  =  ($69.50/18)  "DOij  +  ($78.90/ 

18)*DDij 
or 

GAPRij=$3.86*DOjj+$4.38*DDij. 
where 

GAPR,j=the  fee  charged  to  general 
aviation  piston-powered  aircraft 
flying  between  city  i  and  city  j, 
DOij=distance  traveled  in  U.S.- 
controlled  oceanic  airspace 
expressed  in  hundreds  of  nautical 
miles  for  aircraft  flying  between  city 
i  and  city  j, 
DDij=distance  traveled  in  domestic  U.S. 
airspace  expressed  in  hundreds  of 
nautical  miles  for  aircraft  flying 
between  city  i  and  city  j. 
These  formulas  assume  that  actual  entry 
and  exit  data  are  available  for  individual 
flights  in  U.S.-controlled  airspace.  If 
not,  best  available  flight  data  will  be 
used. 

All  fees  are  designed  to  charge  both 
direct  and  indirect  costs  to  users  in  a 
logical  and  fair  manner  as  required  by 
lOAA.  Because  users  of  general  aviation 


piston-powered  aircraft  are  likely  to  be 
extremely  price  sensitive  with  potential 
impacts  on  the  consumption  of  safety 
related  services,  and  because  their  use 
of  ATS  appears  minimal,  general 
aviation  users  are  charged  a  discounted 
fee  (less  than  full-cost  recovery).  Also, 
general  aviation  piston-powered  aircraft 
users  transiting  less  than  250  nautical 
miles  of  U.S.-controlled  airspace  will 
not  be  charged  a  fee.  The  distance  based 
exemption  reflects  a  concern  for 
administrative  efficiency.  The  cost  of 
collecting  from  this  user  group  for 
distances  less  than  250  miles  is  likely  to 
exceed  any  fee  incurred. 

The  fees  in  this  interim  final  rule  will 
be  reviewed  at  least  once  every  2  years, 
in  accordance  with  0MB  Circular  A-25, 
and  adjusted  to  reflect  changes  in  costs. 
The  first  review  is  scheduled  one  year 
after  the  date  of  publication  of  the 
interim  final  rule.  Fees  will  be  adjusted 
to  reflect  historical  GCR  entry  and  exit 
mileage  within  U.S.-controlled  airspace. 

Based  on  the  OD-GCR,  the  following 
table  illustrates  the  tiered  fee  schedule. 


Representative  Fee  Schedule  for  international  Overfughts 
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Fee  Collection  Process 

The  FAA  has  established  and 
maintains  data  from  several  soiuces, 
including  but  not  limited  to,  flight  plans 
and  radar/radio  data,  that  identifies  the 
point  of  entry  and  exit,  aircraft 
registration  number  and  the  type  of 
aircraft  for  all  aircraft  entering  U.S.- 
controlled  airspace.  Information  will  be 
extracted  from  the  database  and  used, 
along  with  the  fee  formula,  to  compute 
each  fee. 

The  FAA  will  bill  users  by  sending  a 
monthly  invoice.  Affected  air  carrier 
users  are  requested  to  designate  and 
submit  to  the  FAA  the  name  and 


address  of  a  U.S.  agent  for  billing.  All 
other  users  are  requested  to  submit  a 
billing  address  to  the  FAA.  Users  not 
providing  a  billing  address  will  be 
hilled  at  the  address  of  record  of  the 
aircraft  owner  as  maintained  in  the 
country  where  the  aircraft  is  registered. 

As  provided  in  §  187.15(d),  monthly 
remittance  of  fees  of  $1 ,000  or  more  are 
to  be  paid  by  electronic  funds  transfer. 
Monthly  remittances  below  $1 ,000  may 
be  paid  by  electronic  funds  transfer, 
check,  money  order^  credit  card,  or 
draft.  All  payments  must  be  in  U.S. 
currency. 


Invoices  that  become  delinquent  will 
be  processed  according  to  49  CFR  part 
89. 

Comments  Requested 

As  noted  above,  the  FAA  seeks 
comments  on  the  interim  final  rule, 
specifically,  the  fee  schedule,  formulas 
used  to  determine  the  cost  per  unit,  the 
associated  collection  process,  and  the 
scope  of  services  for  which  costs  will  be 
recovered.  Conunenters  should  be 
aware,  however,  that  the  FAA  does  not 
have  discretion  to  make  changes  to 
some  aspects  of  the  fee  that  were 
specifically  mandated  by  Congress. 


The  FAA  is  aware  of  several  different 
approaches  used  throughout  the  world 
by  civil  aviation  authorities  in 
constructing  overflight  fees.  ICAO 
identifies  several  parameters  that,  in 
principle,  can  be  used  to  construct  an 
ATS  fee.  These  parameters  include 
distance  flown,  aircraft  weight,  and 
time- in-sy stem.  (Doc.  9161/2, 
paragraphs  73,  74,  and  78).  A  fee  system 
can  be  designed  to  recover  some  or  all 
of  the  costs  of  providing  air  traffic 
control  services.  For  practical  reasons, 
such  as  billing  efficiency,  managing 
traffic  patterns,  eqiiity,  or  issues  related 
to  safety,  a  civil  aviation  authority  may 
prefer  one  changing  method  over 
another.  A  civil  aviadon  authority  may 
also  decide  to  recover  only  a  portion  of 
the  total  cost  of  providing  ATS  from 
particular  user  groups.  Below  are  two 
different  approaches  to  the  fee  systffln 
that  the  FAA  has  adopted  in  this  interim 
final  rule. 

Alternative  Approaches 

One  approach  that  was  not  adopted 
by  the  FAA  is  to  base  the  fee  on  distance 
flown  and  aircraft  weight,  though  the 
use  of  weight  when  viewed  as  a  measure 
of  value  of  the  service  to  the  user  is  not 
consistent  with  the  FAA's  ciurent 
authority.  In  general,  the  following 
formula  could  be  used  to  establish  an 
ATS  charge  under  this  approach: 
R=T*D*P, 
where 
R=fiBe, 
T=unit  rate, 
E>=great  circle  distance  flown  expressed 

in  hundreds  of  nautical  miles, 
P=a  proportional  measure  of  aircraft 

weight  (e.g.,  the  square  root  of 

weight). 
As  with  the  fee  structure  adopted  by 
the  FAA,  two  separate  unit  rates  could 
be  developed  to  reflect  the  cost  of 
providing  ATS  and  other  services  in 
both  domestic  and  oceanic  airspace. 
Given  the  appropriate  choice  of  unit 
rates,  this  approach  is  also  consistent 
with  full-cost  recovery.  This  approach 
not  only  reflects  the  cost  of  providing 
ATS  but  also  incorporates  users'  abiUty/ 
willingness  to  pay.  That  is,  civil 
aviation  authorities  are  able  to  charge 
for  ATS  based  on  the  value  of  service 
received.  Heavier  (lighter)  aircraft  users 
pay  more  (less)  for  the  use  of  ATS. 
Proponents  of  this  approach  suggest  that 
a  distance-  and  weight-based  fee  will 
encourage  the  additional  use  of  ATS 
and  other  safety  related  services  while 
permitting  full  cost  recovery  by  the 
provider.  Consequentiy,  the  air 
transportation  community  wiU  benefit, 
as  a  whole,  from  a  safer  and  more 
efficient  use  of  airspace  without  the 


provider  subsidizing  any  user  (in 
contrast,  the  fee  described  in  the  interim 
final  rule  results  in  subsidization  of 
general  aviation  users  by  the  provider). 

Internationally,  this  option  has  had 
some  acceptance.  Eurocontrol  (The 
European  Organization  for  the  Safety  of 
Air  Navigation)  uses  this  formula  to 
charge  civil  aircraft  flying  either  for  a 
part  of  or  for  the  whole  flight  under 
Instrument  Flight  Rules  and  to  military 
aircraft  flying  as  General  Air  Traffic. 
The  weight  component  is  taken  to  be  the 
square  root  of  the  maYinrinm  take-off 
weight  of  an  aircraft  expressed  in  metric 
tons  divided  by  50.  This  approach  could 
not  be  adopted  by  the  FAA  unless 
Congress  specifically  authorized  its  use. 

Another  approach  which  was  not 
adopted  by  the  FAA  is  to  base  the  fee 
on  an  aircraft's  time-in-system.  In 
principle,  a  time-in-system  approach 
would  iMt>vide  a  higUy  accurate 
measure  of  the  amount  of  ATC  services 
used.  Higher  speeds  mean  less  time 
spent  in  a  given  airspace  and  therefore 
a  reduction  in  the  service  provided.  A 
chai;ging  mechanism  based  on  this 
approadi  could  take  the  following  form: 
R=T*Z, 
where 
R=fee, 
T=unit  rate, 
Z=time  in  system. 

A  time-in-s]rstem  approach,  however, 
favors  faster  aircraft  and  may  impose  a 
heavier  fee  burden  on  slower  users. 
Although  this  approach  could  be  used 
to  recover  the  fiill  cost  of  ATS,  it 
appears  to  have  several  shortcomings 
that  must  first  be  resolved.  First,  it 
requires  actual  flight  data  for  an  aircraft 
transiting  controlled  airspace  or  some 
estimated  time  based  on  an  aircraft's 
speed  and  distance  flown  in  controlled 
airspace.  Second,  it  can  be  argued  that 
ATC  systems  were  primarily  developed 
to  serve  the  foster  commercial  users  and 
not  slower  general  aviation  users. 
Slower  aircraft  should  therefore  not  be 
required  to  pay  proportionally  more  for 
ATS.  Third,  rerouting  due  to  weather 
conditions  or  excessive  air  traffic  can 
significantly  impact  a  time-in-system 
fee.  To  date,  there  is  no  universally 
accepted  standard  for  measuring  time- 
in-system. 

Conunenters  are  welcome  to  address 
any  different  approaches  that  they 
believe  would  be  consistent  with  the 
purposes  and  limitations  of  the  Act  and 
the  lOAA. 

Comments  Concerning  Emergency 
Services 

Under  the  current  fee  formula,  the 
only  emergency  service  costs  recovered 
are  those  costs  associated  with  enroute 


center  coordination  of  these  services. 
Costs  associated  with  the  provision  of 
alternative  landing  sites,  search  and 
rescue  services,  and  crash  fire  rescue  are 
not  recovered.  Such  costs  are  home  by 
the  FAA  through  the  AIP  program,  by 
the  U.S.  Coast  Guard,  by  other  military 
services,  and  by  the  airports  themselves. 
At  the  final ization  of  the  rule, 
commenters  should  be  advised  that  the 
FAA  is  considering  an  adjustment  to  the 
fee  formula  to  include  such  costs. 
Commenters  are  encouraged  to  submit 
conunent  on  this  adjustment  and  to 
provide  suggestions  regarding  the  means 
by  which  the  fee  should  be  adjusted. 

Comments  From  U.S.  Entities 

Additionally,  the  FAA  is  requesting 
comment  from  any  small  U.S.  entity 
who  believes  that  this  rule  will  create  a 
significant  economic  impact  on  their 
operations.  As  detailed  below,  the  FAA 
does  not  believe  there  will  be  any  such 
impact 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
imdeigo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  the 
economic  effiect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade. 

This  section  summarizes  the  FAA's 
economic  and  trade  analyses,  findings, 
and  determinations  in  response  to  these 
requirements.  The  complete  economic 
and  trade  analyses  are  contained  in  the 
docket 

Analysis  of  Benefits 

The  fees  would  reimburse  the  FAA  for 
the  actual  cost  of  services  provided  to 
commercial  users  and  a  portion  of  the 
cost  of  services  provided  to  general 
aviation  users  in  the  manner  authorized 
by  Congress,  so  that  the  beneficiaries  of 
this  service,  rather  than  the  taxpayer, 
would  pay  for  the  service  provided  by 
the  FAA.  Moreover,  the  fees  being     * 
imposed  by  the  FAA  cover  no  more  than 
thte  costs  of  providing  these  service.  The 
FAA  believes  that  the  fees  are  equitable. 

A  fee  will  establish  a  mechanism 
through  which  those  who  use  a  service 
provide  the  majority  of  resources 
necessary  to  fund  the  service  that  is 
provided.  This  will  result  in  a  more 
efficient  allocation  of  scarce  societal  and 
FAA  resources.  The  efficient  allocation 
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of  resources  will  benefit  society  at  large, 
because  more  resources  will  become 
available  for  other  service  demanded  by 
the  pubhc. 

Chi  an  annualized  basis  for  1997,  the 
overflight  fee  is  expected  to  generate 
approximately  $60  miUion  in  fee 
revenue. 

Cost  of  Collection  of  User  Fees  to  the 
FAA 

The  FAA  estimates  a  one-time 
development  cost  of  $2.1  million 
amortized  over  a  two-year  period  and  an 
annual  operating  cost  of  $1.0  miUion. 

The  costs  of  collection  of  the  fee  is 
relatively  small  compared  to  the 
revenue  that  can  be  generated.  The  cost 
of  collection  along  with  the  fee  charges 
Mrill  be  reviewed  at  least  once  every  2 
years  and  adjusted  either  upward  or 
downward  in  order  to  reflect  the  current 
costs  of  performing  the  services  covered. 
The  first  review  is  scheduled  one  year 
after  the  date  of  pubUcation  of  the 
interim  final  rule.  Fees  will  be  adjusted 
to  reflect  historical  GCR  entry  and  exit 
mileage  within  U.S.-oontrolled  airspace. 

Regnlatory  Flexibility  Detennination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  as  amended,  was  enacted  by 
Congress  to  ensure  that  small  entities 
are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  agencies  to  specifically  review 
rules  that  may  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

The  FAA's  criteria  for  "a  substantial 
number"  are  a  numbOT  which  is  not  less 
that  11  and  which  is  more  than  one 
third  of  the  small  entities  subject  to  this 
rule.  For  all  carriers,  a  small  entity  has 
been  defined  as  one  which  o%vns,  but 
does  not  necessarily  operate,  nine  or 
fewer  aircraft.  The  FAA's  criteria  for  "a 
significant  impact"  are  as  follows:  At 
least  $4,900  per  year  for  an  unscheduled 
air  carrier,  $70,100  per  year  for  a 
schediUed  carrier  having  airplanes  with 
only  60  or  fewer  seats,  and  $125,500  per 
year  for  a  scheduled  carrier  having  an 
airplane  with  61  or  more  seats. 

Using  these  criteria  and  the  data 
available  at  this  time,  the  FAA  has 
dftermined  that  the  interim  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
U.S.  entities.  However,  since  this  is  a 
rule  issued  without  notice,  the  FAA  is 
seeking  comment  on  this  issue  in  the 
comment  section  of  the  preamble.  If 
conunents  are  received  that  indicate  a 
significant  economic  impact  on  a 
substantial  number  of  small  U.S. 
entities,  the  final  rule  will  be  revised. 


International  Trade  Impact 

The  overfUght  provisions  would 
primarily  affect  foreign  airlines.  The 
rule  may  have  a  favorable  competitive 
impact  on  U.S.  air  carriers.  Currently 
U.S.  airlines  are  at  a  comparative 
disadvantage  with  foreign  airlines 
because  all  airUnes  (U.S.  and  foreign) 
must  pay  user  fees  to  transverse  other 
countries'  airspace  while  foreign 
airlines  do  not  have  to  pay  a  fee  to 
transverse  U.S.  controlled  airspace.  The 
interim  final  rule  would  enhance  the 
competitiveness  of  domestic  firms. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Reform  Act), 
enacted  as  Pub.  L.  104-4  on  March  22, 
1995,  requires  each  Federal  agency,  to 
the  extent  permitted  by  law,  to  prepare 
a  written  assessment  of  the  effects  of 
any  Federal  mandate  in  a  proposed  or 
final  agency  rule  that  may  result  in  the 
expenditiue  by  State,  loc^,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  miUion  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Reform 
Act,  2  U.S.C.  1534(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  p>ermit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate."  A 
"significant  intergovernmental 
mandate"  under  the  Reform  Act  is  any 
provision  in  a  Federal  agency  regulation 
that  will  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments,  in  the  aggregate,  of  $100 
miUion  (adjusted  annuaUy  for  inflation) 
in  any  one  yetur.  Section  203  of  the 
Reform  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regxUatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments,  the 
agency  shaU  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentiaUy  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  rule  does  not  contain  any 
Federal  intergovernmental  mandates, 
but  does  contain  a  private  sector 
mandate.  However,  because 
expenditures  by  the  private  sector  will 
not  exceed  $100  million  annuaUy.  the 
requirements  of  Title  D  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 


Federalism  Implications 

The  regulations  do  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  a  regidation  does  not  have 
federahsm  impUcations  warranting  the 
preparation  of  a  Federahsm  Assessment 

Intematioiud  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keeping  with  U.S.  obUgations 
imder  the  Convention  on  International 
Qvil  Aviation,  it  is  FAA  poUcy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  (SARP)  to  the 
maximum  extent  practicable.  For  this 
document,  the  FAA  has  reviewed  the 
SARP  of  Annex  6,  Parts  I  and  U. 
appUcable  to  foreign  commercial  air 
transportation  operations  and  foreign 
general  aviation  operations  respectively. 
The  FAA  has  determined  that  this 
interim  fiiud  rule  wiU  not  present  any 
differences  with  ICAO  guidance. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

Justification  For  No  Public  Notice  and 
Comment 

The  Administrative  Procedure's  Act,  5 
U.S.C.  553  et.  seq.,  requires  that  prior  to 
the  issuance  of  a  final  rule,  an  agency 
will  give  notice  to  the  pubhc  and  seek 
comment  on  a  proposed  rule.  This 
interim  final  rule  is  issued  without 
pubhc  notice  and  comment  pursuant  to 
subsequent  and  specific  authority.  This 
authority  is  found  at  49  U.S.C. 
45301(b)(2),  which  requires  that  this 
interim  final  rule  be  issued  before 
pubhc  comment  is  sought.  A  final  rule 
wiU  be  issued  subsequent  to  this  pubUc 
comment. 

Conclusion 

The  FAA  has  determined  that  this 
regiilation:  (1)  is  a  significant  rule  under 
Executive  Order  12866;  and  (2)  is  a 
significtmt  rule  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979).  Also,  for  the  reasons  stated  under 
the  headings  "Trade  Impact  Statement" 
and  "Regulatory  Flexibihty 
Detennination,"  the  FAA  certifies  that 
the  interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 


copy  of  the  fiiU  regulatory  evaluation  is 
filed  in  the  docket  and  may  also  be 
obtained  by  contacting  the  person  listed 
in  FOR  FURTHER  INFORMA-nON  COMTACT. 

List  of  Subjects  in  14  CFR  Part  187 

Administrative  practice  and 
procedure  and  Air  transportation. 

The  Amendment 

The  Federal  Aviation  Administration 
amends  part  187  of  the  Federal  Aviation 
Regulations  (14  CFR  part  187]  as 
follows: 

PART  187— FEES 

1.  The  authority  citation  for  part  187 
continues  to  read  as  foUows: 

Aathority:  31  U.S.C.  9701;  49  U.S.C 
106(g),  40104-40105,  40109,  40113-40114, 
44702,  45301-45303. 

2.  Section  187.1  is  amended  by 
adding  the  following  sentences  to  the 
end  of  the  section  to  read  as  follows: 

f  187.1    Scope. 

*  •  •  Appendix  A  to  this  part 
prescribes  the  methodology  for 
computation  of  fees  for  certification 
services  performed  outside  the  United 
States.  Api}endbc  B  to  this  part 
prescribes  the  fees  for  certain  aircraft 
flights  that  transit  U.S.-controUed 
airspace. 

3.  Section  187.15  is  amended  by 
adding  new  paragraph  (d)  to  read  as 
follows: 


f  187.15    Payment  of 


(d)  The  fees  described  in  appendix  B 
of  this  party  are  payable  to  the  Federal 
Aviation  Administration  in  U.S. 
currency.  Remittance  of  fees  of  $1,000 
or  more  are  to  be  paid  by  electronic 
funds  transfer.  Remittances  below 
$1,000  may  be  paid  by  electronic  funds 
transfer,  check,  money  order,  credit 
card,  or  draft. 

4.  Part  187  is  amended  by  adding  new 
appendix  B  to  read  as  follows: 

Appendix  B  to  Part  187— Fees  for  Air 
Traffic  Services  for  Certain  Flights 
Through  U.S-Controlled  Airspace 

(a)  Applicability.  Except  as  provided  in 
paragraph  (b)  and  (c)  of  ttiis  appendix,  this 
appendix  applies  to  any  person  who 
conducts  a  flight  through  U.S.-controUed 
airspace  that  does  not  include  a  landing  or 
takeoff  in  the  United  States.  U.S.-contiolled 
ainpace  includes  both  U.S.  sovereign 
airspace  (hereafter  "domestic  airspace")  and 


airspace  allocated  to  the  United  Sutes  by  the 
International  Qvil  Aviation  Organization 
(hereafter  "oceanic  airspace"). 

(b)  Government  flights.  This  appendix  does 
not  apply  to  any  military  or  civil  aircraft 
operated  by  the  United  States  government  or 
by  any  foreign  government 

(c)  Deferral  of  Overflight  Charges.  This 
appendix  will  not  apply  to  aircraft  that  take 
off  and  land  in  Canada  mthout  intermediate 
stops  outside  Canada  that  operate  in  U.S.- 
controlled  airspace  prior  to  October  1, 1997. 

(d)  Services.  Persons  covered  by  paragraph 
(a)  of  this  appendix  shall  pay  a  fee  for  the  use 
of  air  traffic  control  services  and  associated 
services  including  but  not  limited  to  the 
following: 

(1)  Air  trafBc  management 

(2)  Communications. 

(3)  Navigation. 

(4)  Radar  surveUlance,  including 
separation  services. 

(5)  Flight  information  services,  such  as 
flight  plan  filing,  and  weather  briefings. 

(6)  Procedural  control. 

(7)  Emergency  services  and  training. 

(e)  h4ethodology  for  the  Computation  of 
fees. 

(1)  For  the  use  of  any  of  the  services  listed 
in  paragraph  (d)  of  this  appendix,  the  fee  is 
computed  based  on  user  type  and  distance 
flown.  Distance  flown  is  baised  on  the  great 
circle  route  (GCR)  for  the  actual  point  of 
entry  and  the  actual  point  of  exit  of  U.S.- 
controUed  airspace.  Fees  are  assessed  using 
the  methodology  presented  in  paragraph  (d) 
(2),  (3),  and  (4)  of  this  appendix.  Where 
actual  entry  and  exit  points  are  not  available, 
the  best  a^^able  flight  data  will  be  used. 

(2)  For  commercial  users  a  fiee  is  assessed 
for  each  100  nautical  miles  flown  in  U.S- 
controUed  airspace.  Commercial  users  are 
defined  as  those  operators  whose  primary 
purptose  is  to  provide  passenger  and/or  cargo 
air  transportation  for  compensation  or  hire. 
Separate  calculations  are  made  for  transiting 
domestic  and  oceanic  airspace.  The  total  fee 
charged  for  an  overflight  between  any  two 
cities  is  equal  to  the  sum  of  these  two 
charges.  Expressed  in  1997  dollars,  this 
relationship  is  summarized  as 
R.j=$69.50*IXV$78.90*D% 

where 

Rij=the  fae  charged  to  commercial  aircraft 

flying  tietween  city  i  and  city  j, 
DOij=distance  traveled  in  U.S.-controUed 

oceanic  airspace  expressed  in  hundreds 

of  nautical  miles  for  aircraft  flying 

between  city  i  and  city  j, 
DDij=di8tance  traveled  in  domestic  U.S. 

airspace  expressed  in  himdreds  of 

nautical  miles  for  aircraft  flying  between 

city  i  and  city  j. 

(3)  for  a  general  aviation  user  of  turbine- 
powered  aircraft,  the  total  fee  charged 
between  any  two  cities  (expressed  in  1997 
dollars)  is  calculated  as 

GATRij=$13.90*DOij+$15.78*DDij. 


where 

GATRij=the  fiee  charged  to  general  aviation 
turbine-powered  aircraft  flying  between 
dty  i  and  city  j, 

DOij=distance  traveled  in  U.S.-controUed 
oceanic  airspace  expressed  in  hundreds 
of  nautical  miles  for  aircraft  flying 
between  city  i  and  city  j, 

DDij=distance  traveled  in  U.S.-controUed 

domestic  airspace  expressed  in  hundreds 
of  nautical  miles  for  aircraft  flying 
between  city  i  and  city  j. 

A  general  aviation  user  of  tuibine-powered 
aircraft  is  defined  as  those  operators  who  do 
not  provide  passenger  and/or  cargo 
transportation  for  compensation  or  hire. 

(4)  For  a  general  aviation  user  of  piston- 
powered  aircraft,  the  total  fee  charged 
between  any  two  cities  (expressed  in  1997 
dollars)  is  calculated  as 

GAPR4j=$3.86*DOij+$4.38*DDu 
where 

GATRjj=the  fee  charged  to  general  aviation 
piston-powered  aircraft  flying  between 
city  i  and  city  j, 

DOij=distance  traveled  in  U.S.-KXintroUed 
oceanic  airspace  expressed  in  hundreds 
of  nautical  miles  for  aircraft  flying 
between  city  i  and  city  j, 

DDi|=distance  traveled  in  U.S.-controUed 
domestic  airspace  expressed  in  hundreds 
of  nautical  miles  for  aircraft  flying 
between  city  i  and  city  j. 

A  general  aviation  user  of  piston-powered 
aircraft  is  defined  as  those  operators  «vho  do 
not  provide  passenger  and/or  cargo 
transportation  for  compensation  or  hire. 

(5)  General  aviation  users  of  piston- 
powered  aircraft  traversing  less  than  250 
nautical  miles  of  U.S.-controUed  airspace 
wUl  not  be  charged  a  fee  under  this 
appendix. 

(f)  Billing  and  payment  proceduna, 

(1)  Billing.  The  FAA  wUl  send  an  invoice 
to  each  user  that  is  covered  by  this  ap(>endix. 
Users  will  be  bUled  at  the  address  of  record 
in  the  country  where  the  aircraft  its 
registered,  unless  a  billing  address  is 
otherwise  provided. 

(2)  Payment.  Payment  shaU  be  made  by  one 
of  the  methods  described  in  §  187.15. 

(g)  Review  of  fees.  The  fees  prescribed  in 
this  appendix  will  be  reviewed  at  least  once 
every  2  years,  at  the  beginning  of  the  fiscal 
year,  and  adjusted  either  upward  or 
downward  in  order  to  reflect  the  current 
costs  of  performing  the  services  covered  by 
this  appendix 

Issued  in  Washington,  DC,  on  March  14, 
1997. 

Bany  L.  Valenthie. 

Acting  Administrator. 

[FR  Doc.  97-6980  FUed  3-17-97;  11:23  am) 
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DEPARTMEMT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FR-4187-N-01] 

Rscai  Year  1997  Notice  of  Funding 
Availability  for  Community  Outreach 
Partnership  Centers  (COPC) 

agency:  0£Bce  of  the  Assistant 
Secretary  for  PoUcy  Development  and 
Research,  HUD. 

ACTION:  Notice  of  Funding  AvailabiUty 
(NOFA)  for  Fiscal  Year  1997. 

SUMMARY:  This  NOFA  announces  the 
availabihty  of  Fiscal  Year  1997  funding 
to  make  grants  to  establish  and  operate 
Community  Outreach  Partnership 
Centers  (COPC). 

Available  funding.  Approximately 
$7.5  million  to  implement  the  fourth 
year  of  this  demonstration  program. 

Eligible  applicants.  Pubhc  and  private 
nonprofit  institutions  of  higher 
education. 

Purpose.  To  assist  in  establishing  or 
carrying  out  research  and  outreach 
activities  addressing  the  problems  of 
urban  areas.  Funding  imder  this 
demonstration  program  shall  be  used  to 
establish  and  operate  Community 
Outreach  Partnership  Centers  (COPC). 

The  NOFA  contains  information 
concerning:  (1)  the  principal  objectives 
of  the  competition,  the  funding 
available,  eligible  applicants  and 
activities  and  factors  for  award;  (2)  the 
appUcation  process,  including  how  to 
apply  and  how  selections  will  be  made; 
and  (3)  a  checklist  of  appUcation 
submission  requirements. 
DATES  AND  INSTRUCTIONS  FOR  OBTAMMG 
APPUCATI0N8:  AppUcation  kits  may  be 
requested  on  or  alter  March  25, 1997. 

Applications  must  be  physically 
received  by  the  Office  of  University 
Partnerships,  in  care  of  the  Division  of 
Budget,  Contracts,  and  Pmgram  Control, 
in  Room  8230  by  4:30  p.m.  Eastern 
Standard  Time  on  June  19. 1997. 
Facsimiles  of  applications  will  not  be 
accepted.  The  above-stated  appUcation 
deadline  is  firm  as  to  date,  hour  and 
place,  la  the  interest  of  fairness  to  all 
competing  applicants,  the  Department 
will  treat  as  ineligible  for  consideration 
any  application  that  is  received  after  the 
deadline.  AppUcants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eUgibiUty  brought 
about  by  unanticipated  delays  or  other 
deUvery-related  problems.  AppUcants 
hand-delivering  applications  are 
advised  that  considerable  delays  may 
occiu  in  attempting  to  enter  the  building 
because  of  security  procedures. 
ADDRESSES:  To  obtain  a  copy  of  the 
appUcation  kit.  contact:  HUD  USER. 
ATTN:  COPC.  P.O.  Box  6091.  Rockville. 


Maryland  20850.  Requests  for 
appUcation  kits  must  be  in  writing,  but 
requests  may  be  faxed  to:  301-251-5747 
(this  is  not  a  toll-free  number).  Requests 
for  appUcation  kits  must  include  the 
appUcant's  name,  mailing  address 
(including  zip  code),  telephone  niunber 
(including  area  code)  and  must  refer  to 
"Document  FR-4187."  The  appUcation 
kit  is  also  available  on  the  Internet  from 
the  Office  of  University  Partnerships 
Clearinghouse.  The  Clearinghouse  can 
be  accessed  from  the  World  Wide  Web 
at:  http://oup.org;  or  from  a  Gopher 
Server  at:  gopher://oup.org:89 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Karadbil,  Office  of  University 
Partnerships  in  the  Office  of  Policy 
Development  and  Research.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  S.W..  Room  8110 
Washington.  DC  20410,  telephone  (202) 
708-1537.  Hearing  or  speech-impaired 
individuals  may  call  HUD's  TTY 
number  (202)  708-0770,  or  1-800-877- 
8399  (Federal  hiformation  Relay  service 
TTY).  Other  than  the  "800"  number, 
these  are  not  toll-free  numbers.  Ms. 
ICaradbil  can  also  be  contacted  via  the 
Internet  at 

Jane R. Karadbil&hud.gov.  An 

information  broadcast  via  sateUite  will 
be  held  on  April  30.  1997  for  potential 
applicants  to  learn  more  about  the 
program  and  preparation  of  an 
appUcation.  For  more  information  about 
attending  the  broadcast,  please  contact 
Ms.  Karadbil. 

SUPPt.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520)  and  assigned 
OMB  control  number  2528-0180.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

Promoting  Comprehensive  Approaches 
to  Housing  and  Community 
Development 

HUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  housing  and  community 
development.  Economic  development, 
commimity  development,  pubUc 
housing  revitalization,  homeownership, 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
Toward  this  end.  the  Department  in 
recent  years  has  developed  the 


ConsoUdated  Planning  process  designed 
to  help  communities  undertake  such 
approaches. 

In  this  spirit,  it  may  be  helpful  for 
appUcants  under  this  NOFA  to  be  aware 
of  other  related  HUD  NOFAs  that  have 
recently  been  pubUshed  or  are  expected 
to  be  published  in  this  fiscal  year.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  purposes  and  the 
eUgibiUty  of  appUcants  and  activities, 
appUcants  may  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  community's 
ConsoUdated  Plan.  Attached  to  this 
NOFA.  as  Appendix  A,  is  a  Ust  of  HUD's 
NOFAs  that  the  Department  has 
pubUshed  or  expects  to  pubUsh  this 
fiscal  year. 

To  foster  comprehensive,  coordinated 
approaches  by  communities,  the 
Etepartment  intends  for  the  remainder  of 
FY  1997  to  continue  to  alert  applicants 
of  HUD's  NOFA  activity,  hi  addition,  a 
complete  schedule  of  NOFAs  to  be 
pubUshed  during  the  fiscal  year  and 
those  already  pubUshed  appears  under 
the  HUD  Homepage  on  the  Internet, 
which  can  be  accessed  at  http:// 
www.hud.gov/nofas.html.  Additional 
steps  to  better  coordinated  HUD's 
NOFAs  are  being  considered  for  FY 
1998. 

To  help  in  obtaining  a  copy  of  yoiu* 
community's  ConsoUdated  Plan,  please 
contact  the  community  development 
office  of  your  municipal  government. 

I.  Purpose  and  SuiMtantive  Description 

A.  Authority 

This  competition  is  authorized  under 
the  Conun unity  Outreach  Partnership 
Act  of  1992  (42  U.S.C.  5307  note; 
hereafter  referred  to  as  the  "COPC  Act"). 
The  COPC  Act  is  contained  in  section 
851  of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.L.  102- 
550.  approved  October  28,  1992)  (HCD 
Act  of  1992).  Section  801(c)  of  the  HCD 
Act  of  1992  authorizes  $7.5  million  for 
each  year  of  the  5-year  demonstration  to 
create  Commimity  Outreach  Partnership 
Centers  as  authorized  in  the  COPC  Act. 
The  COPC  Act  also  required  HUD  to 
establish  a  national  clearinghouse  to 
disseminate  information  resulting  from 
research  and  outreach  conducted  at  the 
centers. 

COPC  is  administered  by  the  Office  of 
University  Partnerships  (OUP)  in  the 
Office  of  PoUcy  Development  and 
Research.  OUP  is  responsible  for  five  of 
the  Department's  grant  programs  for 
institutions  of  higher  education — 
Community  Outreach  Partnership 
Centers  program.  Joint  Community 
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Development  program.  Community 
Development  Work  Study  program, 
Hispanic-serving  Institutions  Work 
Study  program,  and  the  Doctoral 
Dissertation  Grant  program.  In  addition, 
OUP  is  responsible  for  a  variety  of  new 
outreach  initiatives  to  involve  these 
institutions  in  local  conununity 
development,  public  housing,  and 
revitalization  partnerships. 

B.  Allocation  and  Form  of  Award 

The  competition  in  this  NOFA  is  for 
up  to  $7.5  million  to  fund  the  fourth 
year  of  the  COPC  program  authorized  as 
indicated  above. 

Under  this  NOFA,  HUD  will  fund  two 
kinds  of  grants — New  Grants  and 
Institutionalization  Grants.  New  Grants 
will  be  awarded  to  institutions  of  higher 
education  to  begin  or  expand  their 
applied  research  and  outreach  activities. 
Institutionalization  Grants  will  be 
awarded  to  certain  COPC  grantees  to 
help  ensure  that  their  COPC  activities 
are  institutionalized  as  an  integral  part 
of  the  teaching,  research,  and  service 
missions  of  their  colleges  and 
universities.  There  will  be  two  separate 
competitions  within  this  year's  funding. 
To  institutionalize  their  COPC 
functions,  up  to  $1.4  million  will  be  set- 
aside  for  a  competition  among  the 
grantees  awarded  two-year  grants  in  FY 
1995.  Up  to  $6.1  million  will  be  used  to 
fund  new  COPC  grantees.  HUD  has 
administratively  determined  that  FY 
1995  grantees  are  only  eligible  for 
Institutionalization  Grants,  not  for  New 
Grants.  (FY  1994  and  FY  1996  COPC 
grantees  are  not  eligible  for  either  kind 
of  grant,  nor  are  universities  that 
received  Joint  Community  Development 
Program  grants.)  If  any  funds  set-aside 
for  Institutionalization  Grants  are  not 
awarded,  they  will  be  used  instead  as 
part  of  the  funding  for  New  Grantees, 
funding  these  grantees  in  rank  order 
based  on  the  rating  factors.  (Program 
requirements  for  Institutionalization 
Grants  are  the  same  as  for  New  Grants, 
except  as  noted  in  Section  IV  of  this 
NOFA,  below.)  It  is  estimated  that 
approximately  15  COPC  awards  to  new 
grantees  can  be  made  with  the  $6.1 
million  available. 

Each  New  Grant  will  be  for  a  three- 
year  period  of  performance  (i.e., 
applicants  must  complete  their 
proposed  activities  within  three  years). 
The  maximum  size  of  any  New  Grant 
will  be  $400,000.  while  the  minimum 
will  be  $250,000.  Both  amounts  are  over 
the  three  year  grant  period.  Applicants 
must  submit  an  application  within  this 
range  or  they  will  be  disqualified. 
Several  applicants  were  disqualified  last 
year  because  they  asked  for  $400,000  for 
each  of  the  three  years  of  the  grant 


period.  Each  Institutionalization  Grant 
will  be  for  a  one-year  period,  with  a 
maximum  grant  size  of  $100,000. 
Applicants  for  Institutionalization 
Grants  will  be  disqualified  if  they 
request  more  than  the  maximum 
aUowable  amoimt 

C.  Description  of  Competition 

The  Congress  has  mandated  that  the 
Department  carry  out  "a  5-year 
demonstration  to  determine  the 
feasibility  of  facilitating  partnerships 
between  institutions  of  higher  education 
and  communities  to  solve  urban 
problems  through  research,  outreach 
and  the  exchange  of  information." 

The  COPC  Act  stipulates  that  grants 
are  to  go  to  public  and  private 
institutions  of  higher  education  to 
establish  and  operate  COPCs.  These 
COPCs  shall:  "(A)  Conduct  competent 
and  qualified  research  and  investigation 
on  theoretical  or  practical  problems  in 
large  and  small  cities;  and  (B)  Facilitate 
partnerahips  and  outreach  activities 
between  institutions  of  higher 
education,  local  communities,  and  local 
governments  to  address  luban 
problems." 

Grants  under  the  COPC  program  must 
focus  on  the  foUowing  specific 
problems:  "problems  associated  with 
housing,  economic  development, 
neighborhood  revitalization, 
infrBstructure,  health  care,  job  training, 
education,  crime  prevention,  planning, 
community  organizing,  and  other  areas 
deemed  appropriate  by  the  Secretary." 

Furthermore,  the  COPC  Act  states: 
"The  Secretary  shall  give  preference  to 
institutions  of  higher  education  that 
imdertake  research  and  outreach 
activities  by  bringing  together 
knowledge  and  expertise  in  the  various 
social  science  and  technical  disciplines 
that  relate  to  urban  problems." 

COPC  programs  must  combine 
research  with  outreach,  work  with 
communities  and  local  governments  and 
address  the  multi-dimensional  problems 
that  beset  urban  areas.  Single  purpose 
applications  are  not  eligible. 
AppUcations  must  be  multifaceted  and 
address  three  or  more  urban  problems, 
as  described  in  selection  factor  #1.  The 
scope  of  applications  for 
Institutionalization  Grants  is  covered 
elsewhere  below. 

To  be  most  effective  during  the  term 
of  the  demonstration,  the  funded 
research  must  have  a  clear  near-term 
potential  for  solving  specific,  significant 
urban  problems.  The  selected 
institutions  must  have  the  capacity  to 
apply  their  research  results  and  to  work 
with  communities  and  local 
institutions,  including  neighbortiood 


groups,  in  applying  these  results  to 
specific  real-life  urban  problems. 

The  five  key  concepts  of  the  COPC 
program  are: 

(1)  The  program  should  provide 
outreach,  technical  assistance,  appUed 
research,  and  empowerment  to 
neighborhoods  and  neighborhood-based 
organizations  based  on  what  the 
residents  decide  is  needed,  not  based  on 
what  the  institution  thinks  is 
appropriate  for  that  neighborhood; 

(2)  Community-based  organizations 
should  be  partners  with  the  institutions 
throughout  the  life  of  the  project,  from 
planning  to  implementation; 

(3)  The  applied  research  should  be 
related  to  the  outreach  activities  and  be 
usable  in  these  activities  within  the 
grant  period  or  shortiy  after  it  ends, 
rather  than  research  without  practical 
application; 

(4)  The  assistance  to  neighborhoods 
should  be  provided  primarily  by  the 
faculty,  students,  or  to  a  limited  extent, 
by  neighborhood  residents  or 
community-based  organizations  funded 
by  the  university;  and 

(5)  The  program  should  be  p>art  of  the 
institution's  broader  effort  to  meet  its 
urban  mission,  and  be  supported  by 
senior  officials,  rather  than  just  the  work 
of  a  few  bculty  members.  Proposed 
activities  should  not  duplicate  those  of 
other  entities  in  the  community  and 
should  be  appropriate  for  an  institution 
of  higher  education  to  undertake  in  Ught 
of  its  teaching,  research,  and  service 
missions. 

D.  Eligible  Applicants 

Applicants  for  this  competition  must 
be  public  or  private  nonprofit 
institutions  of  higher  education  granting 
two-or  four-year  degrees  and  accredited 
by  a  national  or  regional  accrediting 
agency  recognized  by  the  U.S. 
Department  of  Education.  Consortia  of 
eligible  institutions  may  apply,  as  long 
as  one  institution  is  designated  the  lead 
applicant.  Each  institution  may  be  part 
of  only  one  consortiiun  or  submit  only 
one  application  or  it  wiU  be 
disqualified.  HUD  will  hold  an 
institution  responsible  for  ensuring  that 
neither  it  nor  any  part  of  the  institution, 
including  sp)ecific  faculty,  particijjates 
in  more  than  one  application. 
AppUcants  must  submit  proposals  that 
address  the  problems  of  urban  areas  (see 
rating  factor  1 .  for  further  enumeration 
of  these  problems). 

Different  campuses  of  the  same 
university  system  are  eligible  to  apply, 
even  if  one  campus  has  already  received 
COPC  funding.  Such  campuses  are 
eUgible  as  separate  applicants  only  if 
they  have  administrative  and  budgeting 
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structures  independent  of  other 
campuses  in  the  system. 

E.  Program  Requirements 

Grantees  must  meet  the  following 
program  requirements: 

1.  Responsibilities.  In  accordance  with 
section  851(h)  of  the  HCD  Act  of  1992. 
each  COPC  shall: 

"(a)  Employ  the  research  and  outreach 
resources  of  its  sponsoring  institution  of 
higher  education  to  solve  specific  urban 
problems  identified  by  commimities 
served  by  the  Center; 

(b)  Establish  outreach  activities  in 
areas  identified  in  the  grant  application 
as  the  communities  to  be  served; 

(c)  Establish  a  conununity  advisory 
committee  comprised  of  representatives 
of  local  institutions  and  residents  of  the 
communities  to  be  served  to  assist  in 
identifying  local  needs  and  advise  on 
the  development  and  implementation  of 
strategies  to  address  those  issues; 

(d)  Coordinate  outraech  activities  in 
communities  to  be  served  by  the  Center 

(e)  Facilitate  public  service  projects  in 
the  communities  served  by  the  Center. 

(f)  Act  as  a  clearinghouse  for 
dissemination  of  information; 

(g)  Develop  instructional  programs, 
convene  conferences,  and  provide 
training  for  local  community  leaders, 
when  appropriate;  and 

(h)  Exchange  information  with  other 
Centers. 

The  clearinghouse  function  in  (f) 
above  refsrs  to  a  local  or  regional 
clearinghouse  for  dissemination  of 
information  and  is  separate  and  distinct 
from  the  functions  in  (h)  atrave,  which 
relate  to  the  provision  of  information  to 
the  University  Partnershipw 
Clearinghouse,  which  is  the  national 
clearinghouse  for  the  program. 

2.  Cap  on  Research  Costs.  No  more 
than  25  percent  of  the  total  project  costs 
(Federal  share  plus  match)  can  be  spent 
on  research  activities. 

3.  Match.  Grantees  must  meet  the 
following  match  requirements.  Note,  as 
shown  in  the  selection  factors  (n.A.(2)), 
applicants  will  receive  points  for 
providing  matching  funds  above  those 
required. 

(a)  Research  Activities.  50  percent  of 
the  total  project  costs  of  establishing 
and  operating  research  activities. 

(b)  Outreach  Activities.  25  percent  of 
the  total  project  costs  of  establishing 
and  operating  outreach  activities. 

This  non-Federal  share  may  include 
cash  or  the  value  of  non-cash 
contributions,  equipment  and  other 
allowable  in-kind  contributions  as 
detailed  in  24  CFR  Part  84.  and  in 
particular  Section  84.23  entitied  "cost 
sharing  or  matching." 


In  order  to  avoid  confusion  about  the 
calculation  of  the  match,  an  example  is 
provided. 

Assume  that  the  total  project  cost  for 
a  COPC  was  $500,000.  with  $125,000  for 
research  and  $375,000  for  outreach. 
Note  that  this  project  meets  the 
requirement  that  no  more  than  one- 
quarter  of  the  total  project  costs  be  for 
research.  The  total  amoiuit  of  the 
required  match  would  be  $156,250.  The 
research  match  would  be  $62,500 
($125,000x50  percent)  and  the  outreach 
match  would  be  $93,750  ($375,000x25 
percent).  The  Federal  grant  requested 
would  be  $343,750  ($500,000  minus  the 
match  of  $156,250).  In  calculating  the 
match,  administrative  costs  should  be 
applied  to  the  appropriate  attributable 
outreach  or  research  component. 

4.  Administrative.  The  grant  will  be 
governed  by  the  provision  of  24  CFR 
Part  84  (Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals  and  other  Nonprofit 
Organizations).  A-122  (Cost  Principles 
for  Nonprofit  Organizations),  and  A-133 
(Audits  of  Institutions  of  Higher 
Education  and  other  Nonprofit 
Institutions),  as  implemented  at  24  CFR 
part  45.  No  more  than  20%  of  the 
Federal  grant  funds  may  be  used  for 
planning  and  program  administrative 
costs.  Overhead  costs  direcUy  related  to 
carrying  out  activities  under  research 
and  outreach  need  not  be  considered 
planning  and  program  administrative 
costs,  since  those  costs  are  eligible 
under  that  section.  The  20%  limitation 
imposed  under  this  program  applies 
only  to  Federal  funds  received  through 
this  grant,  not  to  matching  funds. 

F.  Eligible  Activities 

Eligible  activities  include: 

1.  Research  activities  which  have 
practical  application  for  solving  specific 
problems  in  designated  communities 
and  neighborhoods,  including 
evaluation  of  the  effectiveness  of  the 
outreach  activities.  Such  activities  may 
not  total  more  than  one-quarter  of  the 
total  project  costs  contained  in  any  grant 
made  under  this  NOFA  (including  the 
required  50  percent  match). 

2.  Outreach,  technical  assistance  and 
information  exchange  activities  which 
are  designed  to  address  specific  urban 
problems  in  designated  communities 
and  neighborhoods.  Such  activities 
must  total  no  less  than  three-quarters  of 
the  total  project  costs  contained  in  any 
grant  made  tmder  this  NOFA  (including 
the  required  25  percent  match). 

Examples  of  outreach  activities 
include,  but  are  not  limited  to: 

(a)  Job  training  and  other  training 
projects,  such  as  workshops,  seminars 
and  one-on-one  and  on-the-job  training; 


(b)  Design  of  community  strategies  to 
resolve  urban  problems  of  communities 
and  neighborhoods; 

(c)  Innovative  use  of  funds  to  provide 
direct  technical  expertise  and  assistance 
to  local  conununity  groups  and 
residents  to  assist  them  in  resolving 
locfil  problems  such  as  homelessness, 
housing  discrimination,  and 
impediments  to  fair  housing  choice; 

(d)  Technical  assistance  in  business 
start-up  activities  for  low-and  moderate- 
income  individuals  and  organizations, 
including  business  start-up  training  and 
technical  expertise  and  assistance, 
mentor  programs,  assistance  in 
developing  small  loan  funds,  business 
incubators,  etc; 

(e)  Technical  assistance  to  local 
public  housing  authorities  on  welfare- 
to-work  initiatives  and  physical 
transformations  of  public  or  assisted 
housing; 

(f)  Assistance  to  commimities  to 
improve  consolidated  housing  and 
community  development  plans  and 
remove  impediments  to  design  and 
implementation  of  such  plans;  and 

(g)  Assistance  to  communities  to 
improve  the  fair  housing  planning 
process. 

3.  Funds  for  faculty  development 
including  paying  for  course  time  or 
summer  support  to  enable  facidty 
members  to  woik  on  the  COPC. 

4.  Funds  for  stipends  for  students 
(which  cannot  cover  tuition  and  fees) 
when  they  are  working  on  the  COPC 

5.  Activities  to  carry  out  the 
"Responsibilities"  listed  under  Section 
I.E.I  of  this  NOFA.  These  activities  may 
include  leases  for  office  space  in  which 
to  house  the  Community  Outreach 
Partnership  Center,  under  the  following 
conditions: 

a.  The  lease  must  be  for  existing 
facihties; 

b.  No  repairs  or  renovations  of  the 
property  may  be  undertaken  with 
Federal  funds;  and 

c.  Properties  in  the  Coastal  Barrier 
Resource  System  designated  under  the 
Coastal  Barrier  Resources  Act  (16  U.S.C. 
3501)  cannot  be  leased  with  Federal 
funds. 

G.  Ineligible  Activities 

Grants  funds  cannot  be  used  for 

1.  Research  activities  which  have  no 
clear  and  immediate  practical 
application  for  solving  urban  problems 
or  do  not  address  specific  problems  in 
designated  communities  and 
neighborhoods. 

2.  Any  type  of  construction, 
rehabiUtation,  or  other  physical 
development  costs. 

3.  Costs  used  for  routine  operations 
and  day-to-day  administration  of  regular 


programs  of  institutions  of  higher 
education,  local  governments  or 
neighborhood  groups. 

n.  Rating  Factors/Selection  Process  for 
New  Grantees 

A.  Rating  Factors 

HUD  will  use  the  following  criteria  to 
rate  and  rank  applications  for  New 
Grants  received  in  response  to  this 
NOFA.  Several  modifications  have  been 
made  to  the  factors,  as  they  were  issued 
last  year.  These  modifications  are 
described  below.  Selection  factors  for 
Institutionalization  Grants  are  described 
below  in  Section  IV  of  this  NOFA. 

The  factors  and  maximiun  points  for 
each  factor  are  provided  below.  The 
maximum  number  of  points  is  100. 

Rating  of  the  "applicant"  or  the 
"applicant's  organization  and  staff," 
unless  otherwise  specified,  will  include 
any  sub-contractors,  consultants  and 
sub-recipients  which  are  firmly 
committed  to  the  project. 

(1)  (5  points)  The  demonstrated 
research  and  outreach  resources 
available  to  the  applicant  for  carrying 
out  the  purposes  of  the  COPC  Act.  In 
rating  this  fiactor,  HUD  will  consider  the 
extent  to  which  the  appUcant's 
organization  and  staff  have  recent, 
relevant  and  successful  experience  in: 

(a)  Undertaking  research  activities  in 
specific  communities  which  have  clear 
near-term  potential  for  practical 
application  to  significant  urban 
problems  associated  with  affordable 
housing,  fair  housing,  economic 
development,  neighborhood 
revitalization,  infrastructure,  health 
care,  job  training,  education,  crime 
prevention,  planning  and  community 
organizing,  and 

(b)  Undertaking  outreach  activities  in 
specific  communities  to  solve  or 
ameliorate  significant  urban  problems. 
Under  this  factor,  HUD  will  also 
evaluate  the  capability  of  the  applicant 
to  provide  leadership  in  solving 
community  problems  and  in  making 
national  contributions  to  solving  long- 
term  and  immediate  urban  problems.  In 
assessing  this  fiactor,  HUD  will  look  at 
past  and  ciurent  relevant  projects  of  the 
applicant  with  community-based 
organizations  or  local  governments. 

(2)  (10  points)  The  demonstrated 
commitment  of  the  applicant  to 
supporting  research  and  outreach 
programs  by  providing  matching 
contributions  for  the  Federal  assistance 
received.  In  rating  this  factor,  HUD  will 
provide  an  increasing  number  of  points 
for  increasing  amounts  of  contributions 
beyond  the  statutory  50  percent  for 
research  and  25  percent  for  outreach,  up 
to  a  maximum  of  five  points.  Maximum 


points  will  be  awarded  for  applications 
that  secure  50  p«cent  more  than  the 
amount  of  match  required.  Because  the 
Department  is  interested  in  promoting 
the  institutionalization  of  COPC 
projects,  up  to  an  additional  five  points 
will  be  awarded  for  the  extent  to  which 
matching  funds  are  provided  from 
sources  other  than  the  applicant  (e.g., 
funds  from  the  city,  including  CDBG, 
other  State  or  local  government 
agencies,  public  or  private 
organizations,  or  foimdations).  Factor  7 
has  been  reduced  by  five  points  to 
compensate  for  the  points  added  to  this 
factor. 

(3)  (10  points)  The  extent  of  need  in 
the  communities  to  be  served  by  the 
applicant.  The  applicant  must 
demonstrate  that  it  is  serving  areas  with 
substantial  low-income  populations, 
low  standards  of  living,  and  large 
numbers  of  empty  or  abandoned 
dwellings.  HUD  will  consider  the  extent 
to  which  the  proposal  clearly  delineates 
a  need  or  needs  in  the  specific 
communities  or  neighborhoods,  that  can 
be  resolved  through  the  activities  of  a 
COPC.  The  appUcant  must  demonstrate 
how  these  needs  were  determined  and 
how  the  COPC  will  help  resolve  these 
needs. 

The  applicant  should  demonstrate  a 
strong  familiarity  (based  on  sufficient 
investigation)  with  the  existing  and 
plaimed  efforts  of  government  agencies, 
community-based  organizations,  foith- 
based  institutions,  for-profit  firms  and 
any  other  entities  to  address  such  needs 
in  the  communities  to  be  served,  and 
should  demonstrate  that  the  applicant 
can  cost-effectively  complement  any 
such  efforts  to  attain  measurable 
impacts. 

(4)  (5  points)  The  demonstrated 
ability  of  the  applicant  to  disseminate 
results  of  research  and  successful 
strategies  developed  through  outreach 
activities  to  other  COPCs  and 
communities  served  through  this 
demonstration  program.  In  rating  this 
factor,  HUD  will  evaluate  the  past 
experience  of  the  appUcant's  staff  and 
the  scope  and  the  quality  of  the 
applicant's  pro()osal  to  disseminate 
information  on  COPC  research  results 
and  strategies  to:  (a)  local  communities 
in  its  area  and  (b)  other  communities 
and  COPCs  through  the  OUP 
Clearinghouse. 

(5)  (35  points)  The  projects  and 
activities  that  the  applicant  proposes  to 
carry  out  luider  the  grant.  This  factor 
has  three  sub-factors:  (a)  effectiveness  of 
the  research  strategy  (5  {mints);  (b) 
effectiveness  of  the  outreach  strategy  (15 
points);  and  (c)  work  on  specific  HUD 
priority  activities  (15  points). 


(a)  In  rating  the  effectiveness  of  the 
research  strategy,  HUD  will  consider 

(i)  The  extent  to  which  the  applicant's 
proposal  outlines  a  clear  research 
agenda,  based  on  a  thorough  familiarity 
with  existing  research  on  the  subject, 
that  can  be  successfully  carried  out 
within  the  grant  period.  (The  applicant 
should  demonstrate  that  the  proposed 
research  builds  on  existing  reseuch  in 
the  field  and  does  not  duplicate 
research  previously  completed,  or 
ciurenUy  underway,  by  others.);  and 

(ii)  The  extent  to  which  the  applicant 
demonstrates  how  the  research  to  be 
undertaken  will  fit  into  the  outreach 
strategy  and  activities.  For  example,  an 
appUcant  proposing  to  study  the  extent 
of  housing  at>andonment  in  a 
neighborhood  and  then  designing  a  plan 
for  reusing  this  housing  would  be  able 
to  demonstrate  the  link  between  the 
proposed  research  and  outreach 
strategies. 

(b)  In  rating  the  effectiveness  of  the 
outreach  strategy  factor,  HUD  will 
consider  the  extent  to  which: 

(i)  The  application  identifies  a  clear 
outreach  agenda  related  to  locally- 
identified  needs  that  can  be  successfuUy 
carried  out  within  the  period  of  this 
grant.  In  assessing  this  sub-factor.  HUD 
wiU  look  at  whether  the  agenda 
includes  specific  projects,  based  on  the 
needs  identified  in  Selection  Factor  3, 
with  time  lines  within  the  grant  period. 

(ii)  The  outreach  agenda  includes 
design  or  strengthening  and 
implementation  of  a  community  strategy 
to  resolve  commiuiity  and  neighborhood 
problems.  Applicants  will  be  expected 
to  have  involved  the  community  in 
designing  the  strategy  and  to  identify  an 
agenda  that  they  have  already  worked 
with  the  community  to  design. 
Applicants  should  refer  to  concepts  1 
and  2  of  the  key  concepts  of  the 
program,  under  Section  I.C,  to 
understand  the  kinds  of  community 
strategy  HUD  would  fund. 

(iu)  There  is  a  plan  for  involving  the 
university  in  the  execution  of  the 
outreach  strategy;  and 

(iv)  The  outreach  program  provides 
for  on-site  or  a  frequent  presence  in  the 
communities  and  neighborhoods  to  be 
assisted  through  outreach  activities. 

(c)  (15  points)  HUD  Priority  Areas, 
(i)  ff  all  of  the  applicant's  research 

and  outreach  agenda  is  to  be  in  an 
Empowerment  Zone  or  Enterprise 
Community,  five  (5)  points  will  be 
awarded. 

(u)  If  some  of  an  appUcant's  research 
and  outreach  agenda  is  related  to  public 
housing  transformation,  HUD-assisted 
distressed  housing,  or  Campus  of 
Learners/Neighborhood  Networks,  five 
(5)  points  will  be  awarded.  These 
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programs  are  described  in  more  detail  in 
the  application  kit. 

In  awarding  points  for  these  two  sub- 
factors.  HUD  will  look  for  evidence  of 
participation,  including  letters  from  the 
responsible  entities  describing  the 
relationship  and  work  to  be  undertaken. 
The  level  of  work  to  be  devoted  to  these 
priority  areas  will  be  based  on  the 
percentage  of  the  CXDPC  grant  and 
matching  funds  proposed  to  be  spent  on 
them. 

(iii)  If  some  of  the  applicant's  work  is 
on  activities  that  affirmatively  further 
Eair  housing,  for  example:  (a) 
overcoming  imf>ediments  to  £air 
housing,  such  as  discrimination  in  the 
sale  or  rental  of  housing  or  in 
advertising,  provision  of  brokerage 
services,  or  lending;  (b)  promoting  fiair 
housing  through  the  expansion  of 
homeownership  opportunities  and 
improved  quality  of  city  services  for 
minorities,  families  with  children,  and 
persons  with  disabilities:  or  (c) 
providing  mobility  counseling,  five  (5) 
points  will  be  awarded. 

(6)  (15  points)  The  extent  of 
neighborhood  and  neighborhood  based 
organization  and  local  government 
participation  in  the  planning  and 
implementation  of  the  (X)PC.  The 
points  for  this  factor  have  been 
increased  from  10  points  in  last  year's 
NOFA  to  reflect  the  addition  of 
subfactor  (d).  In  rating  this  factor.  HUD 
will  consider  whether 

(a)  One  or  more  community  advisory 
conmiittees.  meeting  the  tests  of  sub- 
Eactors  (h)  and  (c)  immediately  below, 
comprised  of  representatives  of  local 
institutions  and  a  balance  of  the  race, 
ethnic,  disability  status,  gender  and 
income  of  residents  of  the  communities 
to  be  served  has  been  or  will  be  formed 
to  participate  in  identifying  local  needs 
to  be  addressed  by  the  COPC  and  to 
form  a  partnership  with  the  COPC  to 
develop  and  implement  strategies  to 
address  those  needs.  Apphcants  will  be 
expected  to  demonstrate  that  they  have 
already  formed  such  a  committee(s)  or 
secured  the  commitment  of  the 
appropriate  persons  to  serve  on  the 
committee(8),  rather  than  jiist  describing 
generally  the  types  of  persons  whose 
involvement  they  will  seek. 

(b)  There  is  a  plan  for  involving  the 
community  advisory  committeefs)  in  the 
execution  of  the  research  and  outreach 
agenda;  and 

(cj  The  outreach  agenda  includes 
training  proiects  for  local  community 
leaders,  for  example,  to  increaae  their 
capacity  to  direct  their  organizations  or 
undertake  various  kinds  of  community 
development  projects. 

(d)  Ine  research  and  outreach  plans 
show  evidence  of  consultation  and 


collaboration  with  the  appropriate  local 
government.  This  subfactor  has  been 
added  in  order  to  ensure  that  COPC 
activities  are  part  of  the  broader  plans 
a  city  has  for  the  neighborhoods  affected 
by  the  application. 

(7)  (20  points)  The  extent  to  which  the 
proposed  COPC  will  result  in  the  COPC 
function  and  activities  becoming  part  of 
the  urtwn  mission  of  the  institution.  In 
reviewing  this  £ictor,  HUD  will  consider 
the  extent  to  which  the  COPC  activities 
relate  to  the  institution's  urban  mission, 
are  part  of  a  climate  that  rewards  faculty 
and  student  work  on  these  activities, 
and  are  reflected  in  course  work.  HUD 
will  also  look  at  the  extent  to  which 
these  activities  are  supported  at  the 
highest  levels  of  institutional 
leadership. 

B.  Selection  Process  for  New  Grantees 

Applications  for  funding  under  this 
NOFA  will  be  evaluated  competitively 
and  points  will  be  awarded  as  specified 
in  the  Rating  Factors  section  described 
above.  After  assigning  points  based 
upon  the  factors  all  applications  will  be 
listed  in  rank  order.  Applications  will 
then  be  funded  in  rank  order  until  all 
available  funds  have  been  expended. 
However,  in  order  to  be  funded,  an 
applicant  must  receive  a  minimnnn 
score  of  70.  HUD  reserves  the  right  to 
fund  all  or  portions  of  the  propped 
activities  identified  in  each  application, 
based  upon  the  eligibility  of  the 
proposed  activities. 

Ii  two  or  more  applications  have  the 
same  number  of  points,  the  application 
with  the  most  points  for  rating  factor  (7) 
shall  be  selected.  If  there  is  still  a  tie, 
the  applicatibn  with  the  most  points  for 
ratinfi  factor  (6)  shall  be  selected.  ' 

If  tne  amount  remaining  after  funding 
as  many  of  the  highest  ranking 
applications  as  possible  is  insufficient 
for  the  next  highest  ranking  application. 
HUD  shall  determine  (based  upon  the 
proposed  activities)  if  it  is  feasible  to 
fund  part  of  the  application  and  offer  a 
smaller  grant  to  the  appUcant  If  HUD 
determines  that  given  the  proposed 
activities  a  smaller  grant  amount  would 
render  the  activities  infeasible,  or  if  the 
applicant  turns  down  the  reduced  grant 
amoimt.  HUD  shall  make  the  same 
determination  for  the  next  highest 
ranking  application  until  all 
appUcations  with  scores  of  at  least  70 
points  or  available  funds  have  been 
exhausted. 

C.  Geogmphic  Distribution 

HUD  reserves  the  right  to  make 
selections  out  of  rank  order  to  provide 
for  a  geographic  distribution  of  funded 
COPCs.  The  approach  HUD  will  use.  if 
it  decides  to  implement  this  option,  will 


be  based  on  combining  two  adjacent 
standard  HUD  regions  (e.g..  Southwest 
and  Southeast  Regions,  Great  Plains  and 
Midwest  Regions,  etc.)  If  the  rank  order 
does  not  yield  at  least  one  fundable 
COPC  within  each  combined  region, 
then  HUD  may  select  the  highest 
ranking  application  hom  such  a 
combination,  as  long  as  the  minimum 
score  of  70  is  achieved. 

It  is  HUD's  intent  to  fund  at  least  one 
eligible  applicant  (see  Section  I.D.  of 
this  NOFA)  that  serves  the  colonies,  as 
defined  by  Section  916(d)  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act,  as  long  as  the  applicant 
receives  a  minimum  score  of  70. 

in.  Application  Content  and  Review 
Proceaa 

Applicants  must  complete  and  submit 
applications  in  accordance  with 
instructions  contained  in  the 
application  kit  and  must  include  all 
certifications,  assurances,  and  budget 
information  requested  in  the  kit. 
Following  the  expiration  of  the 
application  submission  deadline,  HUD 
will  review  and  rank  applications  in  a 
maimer  consistent  with  the  procedures 
described  in  this  Notice. 

rv.  Program  and  Application 
Requirements  for  Institutionalization 
Grants 

(a)  General  Requirements.  All 
requirements  of  Parts  I  and  in  of  this 
NOFA  apply  also  to  this  part  unless 
otherwise  herein  noted.  The  mmrimnm 
size  of  any  Institutionalization  Grant 
will  be  SIOO.OOO,  and  grant  requests 
shall  not  exceed  this  amount.  The  term 
of  the  grant  will  be  for  one  year.  If  the 
grantee  proposes  entirely  new  activities, 
it  may  conduct  activities  under  both 
grants,  until  funds  from  both  are  fully 
expended.  If  the  applicant  proposes 
continuation  of  current  activities,  it 
must  expend  all  the  funds  under  the 
ciurent  grant  before  expending  any  new 
funds  under  an  Institutionalization 
Grant.  Current  grantees  may  request  a 
no-cost  extension  from  HUD  if 
necessary  to  finish  expending  all  their 
FY  1995  grant  funds. 

(b)  Eligible  Applicants.  Only 
institutions  awarded  COPC  grants  in  FY 
1995  are  eligible  for  Institutionalization 
Grants.  These  grantees  are  not  eligible 
for  New  Grants.  Institutionalization 
Grants  to  current  grantees  will  be  for  a 
one-year  period.  Current  COPC  grantees 
that  received  grants  as  consortia  must 
apply  again  as  consortia,  with  all 
current  member  institutions 
participating  in  the  proposed 
Institutionalization  Grant,  and  with  the 
same  lead  applicant  as  in  their  current 
COPC 


(c)  Eligible  Activities.  Instead  of 
proposing  a  range  of  activities  to  be 
undertaken,  applicants  should  propose 
activities  that  will  bring  their  CDPC 
projects  to  a  successful  conclusion  or 
could  result  in  securing  funding  to 
continue  either  current  or  new  COPC 
activities  from  other  sources,  such  as 
local  govenunents  or  foundations. 

(d)  Rating  Factors/Selection  Process, 
(i)  Rating  Factors.  The  selection 

foctors  contained  in  Section  II.A.  of  this 
NOFA  have  been  modified.  Applicants 
will  be  required  to  meet  three  selection 
factors  (which  are  simply  consolidations 
of  the  factors  used  for  new  grantees), 
summarized  as  "Past  Performance," 
"Proposed  Activities,"  and  "Potential 
for  Institutionalization."  Each  factor  and 
the  maximum  points  assigned  to  it  are 
described  below: 

((a))  (30  points)  The  demonstrated 
past  performance  of  the  applicant,  as 
measured  by:  the  research  and  outreach 
resources  made  available  to  the 
applicant  under  the  ciurent  COPC  grant; 
the  ability  of  the  applicant  to  provide 
local  leadership  and  disseminate  results 
of  the  grant;  and  the  effectiveness  of  the 
activities  imdertaken  in  the  ^rant 

((b))  (30  points)  The  effectiveness  of 
the  proposed  research  euid  outreach 
activities,  as  measured  by:  need  for  the 
activities;  involvement  of  the 
commimity  in  these  activities; 
demonstrated  commitment  of  the 
application  by  providing  a  matching 
contribution;  and  likelihood  that  these 
activities  can  be  successfully  carried  out 
within  the  grant  period. 

((c))  (40  points)  The  potential  of  the 
proposed  outreach  strategy  to  ensure 
institutionalization  of  the  COPC 
functions  at  the  college  or  university,  as 
measured  by  the  extent  to  which  the 
proposed  COPC  functions  will  become 
an  integral  part  of  the  teaching,  research 
and  urban  service  mission  of  the 
institution  and  the  extent  to  which  the 
COPC  activities  are  supported  by  the 
highest  levels  of  institutional 
leadership.  In  reviewing  this  factor. 
HUD  will  consider  the  extent  to  which 
the  COPC  activities  are  part  of  and  will 
enhance  a  broader  set  of  existing  or 
planned  activities  and  will  foster  a 
cult\u«  that  rewards  faculty  and  student 
work  on  these  activities. 

(ii)  Selection  Process.  An  applicant 
must  receive  a  score  of  at  least  70  points 
in  order  to  be  funded.  Applications  will 
be  rated  but  not  ranked.  There  is 
sufficient  funding  for  aU  eligible 
applications.  Applications  requesting 
over  $100,000  will  be  ineligible. 

V.  CorrectioBS  to  Deficient  Applicatioos 

After  the  submission  deadline  date. 
HUD  will  screen  each  application  to 


determine  whether  it  is  complete.  If  ad 
application  lacks  certain  technical  items 
or  contains  a  technical  error,  such  as  an 
incorrect  signatory,  HUD  will  notify  the 
applicant  in  writing  that  it  has  14 
calendar  days  from  the  date  of  HUD's 
written  notification  to  cure  the  technical 
deficiency.  If  the  applicant  fails  to 
submit  the  missing  material  within  the 
14-day  caie  period.  HUD  may  disqiialify 
the  application. 

This  14-day  cure  period  applies  only 
to  non-substantive  deficiencies  or 
errors.  Any  deficiency  capable  of  cure 
will  involve  only  items  not  necessary 
for  HUD  to  assess  the  merits  of  an 
application  against  the  factors  specified 
in  this  NOFA. 

VI.  Findings  and  Certifications 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  notice  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order. 

Specifically,  the  notice  solicits 
participation  in  an  effort  to  provide 
assistance  to  institutions  of  higher 
education  for  establishing  and  carrying 
out  research  and  outreach  activities 
addressing  the  problems  of  urban  areas. 
The  COPCs  established  under  this 
notice  will  work  with  local 
communities  to  help  resolve  urban 
problems.  The  notice  does  not  impinge 
upon  the  relationships  between  the 
Federal  government  and  State  or  local 
governments. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  notice  will  likely 
have  a  beneficial  impact  on  family 
formation,  maintenance,  and  general 
well-being.  The  assistance  to  be 
provided  by  the  funding  under  this 
NOFA  is  expected  to  help  local 
residents  to  become  self-sufficient  by 
improving  fiving  conditions  and 
standards.  Accordingly,  since  the 
impact  on  the  family  is  beneficial,  no 
further  review  is  considered  necessary. 

Accountability  in  the  Provision  of  HUD 
Assistance. 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 


Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  final  rule  codified  at  24  CFR 
part  4,  subpart  A,  published  on  April  1, 
1996  (61  FR  1448),  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  t3rpes  of 
assistance  administered  by  HUD.  On 
January  14, 1992,  HUD  published,  at  57 
FR  1942,  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Registn-  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis. 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  coimection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — ^will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

Prohibition  Against  Advance 
Information  on  Funding  Decisions 

HUD's  regufation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  codified  as  24  CFR 
part  4,  applies  to  the  funding 
competition  aimounced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  part  4 
from  providing  advance  information  to 
any  person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
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applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 
Applictmts  or  employees  who  have 
ethics  related  questions  should  contact 
HUD'S  Ethics  Law  Division  (202)  708- 
3815.  (This  is  not  a  toll-free  number.] 

Byrd  Amendment 

The  Byrd  Amendment,  which  is 
implemented  in  regulations  at  24  CFR 
part  87,  prohibits  applicants  for  Federal 
contracts  and  grants  from  using 
appropriated  funds  to  attempt  to 
influence  Federal  executive  or 
legislative  ofGcers  or  employees  in 
connection  with  obtaining  such 
assistance,  or  with  its  extension, 
continuation,  renewal,  amendment  or 
modification.  The  Byrd  Amendment 
applies  to  the  funds  that  are  subject  to 
this  NOFA.  Therefore,  applicants  must 
file  a  certification  stating  that  they  have 


not  made  and  will  not  make  any 
prohibited  payments  and,  if  payipents 
or  agreement  to  make  payments  of 
nonappropriated  funds  for  these 
purposes  have  been  made,  a  SF-LLL 
disclosing  such  payments  should  be 
submitted.  The  certification  and  the  SF- 
LLL  are  included  in  the  application 
package  issued  pursuant  to  this  NOFA. 

Protection  of  Human  Subjects 

45  CFR  part  46,  Subtitle  A  on  the 

protection  of  human  subjects  does  not 
apply  to  the  COPC  program  because  the 
research  activities  to  be  conducted 
under  the  program  are  only  incidentally 
regulated  by  the  Department  solely  as 
part  of  its  broader  responsibility  to 
regulate  certain  types  of  activities 
whether  research  or  non-research  in 
nature. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 


been  made  in  accordance  with  HUD 
regulations  at  25  CFR  part  50, 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Environmental  Impact  is 
available  for  public  inspection  during 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10276.  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.511. 

Dated:  Febrtiary  10, 1997. 

Micluel  A.  Stegman. 

Assistant  Secretary  for  Policy  Development 
and  Research. 


APPENDIX  A— Hud  Nofas  Published  and  Expected  to  be  Published  in  FY  1997 


Office 


Public  and  Indian  Housing 
Public  and  Indian  Housing 
Public  and  Indian  Housing  . 
Public  and  Indian  Housing 
Put)iic  and  Indian  Housing  . 
Public  and  Indian  Housing  . 
Public  and  Indian  Housing  . 
Public  and  Indian  Housing  . 
Public  and  Indian  Housing  . 
Public  and  Indian  Housing  . 
Public  and  Indian  Housing  . 
Public  and  Indian  Housing  . 
Public  and  Indian  Housing  . 
P\Mc  and  Indian  Housing  . 
Housing 
Housing 
Housing 
Housing 
Housing 


Program 


Fair  Housing  and  Equal  Opportunity 

ConwTHJfvty  Planning  arxJ  Deveiopment 
Community  Ptanwng  and  Devetapment 


Community  Planning  and  Deveiopnient 
Communiiy  Planning  and  Development 
Policy  Developmeni  and  ReseMcti  


Poicy  Development  «id  Researcti 
Policy  Development  and  Roaoorch 
Paint 


(FR  Doc.  97-7018  Filed  3-19-97;  8:45  ami 
I  OOOC  4t10-»-^ 


Indian  EmergerK:y  Shelter  Grants. 

Traditional  Indian  Housing  Development. 

Indian  HOME  Program. 

Indian  Community  Devt.  Block  Grant. 

Family  Unification. 

Comprehensive  Improvement  Assistance  Program  (CIAP). 

Demo/Revitalization/HOPE  VI. 

Putjiic  Housing  Drug  Elimination  Grant. 

Tenant  Opportunity  Program. 

Economic  Development  and  Supportive  Services. 

Drug  Elimination  Technical  Assistance. 

Family  SeH-Sutfiaency  (FSS)  Service  Coordinators. 

Section  a/Designaled  Housing. 

Moving  to  Woric  Demonstration. 

Drug  Elimination — Housing  Programs. 

202  Elderty  Housing. 

81 1  Disabled  Hou^. 

Single  Family  Counseling. 

Cnme/Securrty. 

Fair  Housing  Initiatives  Program  (FHIP). 

Histoncaily  Black  Colleges. 

Continuum  of  Care  Homeless  Assistance  Including: 

Section  1403  Supportive  Housing. 

Section  1405  Section  8  SRO. 

Section  1406  Sheltar  Plus  Care. 
Youthbuiid. 

Housing  Opportunities  for  Persons  »»ith  AIDS  (HOPWA>— competitive. 
•Community  Development  WorV  Study  Published  March  4,  1997  (62 

FR9698). 
Conwnunity  Outreach  Partnership  Centers. 
Hispanic  Serving  Institutions. 
Lead-besed  Paint  Hazard  Reduction. 


Thursday 
March  20,  1997 


Part  VIII 


Protection  Agency 

40  CFR  Parts  19  and  27 

Civil  Monetary  Penalty  Inflation 

Adjustment  Rule;  Final  Rule 


§      I 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  19  and  27 
[FRL-5711-71 

Civil  kdonetary  Penalty  Inflation 
Adjustment  Rule 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Corrections  To  final  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  Qvil  Monetary 
Penalty  Inflation  Adjustment  Rule,  final 
regulations  (  FRL-5671-1).  which  were 
pubUshed  Tuesday.  December  31, 1996. 
(61  FR  69359).  The  regulaUons  adjusted 
the  Environmental  Protection  Agency's 
("EPA")  dvil  monetary  penalties 
("CMPs")  for  inflation  as  mandated  by 
the  Debt  Collection  Improvement  Act  of 
1996  ("DCIA").  A  corrected  version  of 
Table  1.  from  40  CFR  19.4.  which  now 
lists  all  but  one  of  the  EPA's  civil 
monetary  penalty  authorities,  appears 
near  the  end  of  this  notice. 
EFFECTIVE  DATE:  January  30. 1997. 
FOR  FURTHER  INFORMATKM  CONTACT:  For 
further  information,  contact  Steven  M. 
Spiegel.  Office  of  Regulatory 
Enforcement.  Multimedia  Enforcement 
Division.  Mail  Code  2248W.  401  M 
Street.  SW,  Washington,  DC.  20460,  or 
at  (703)  308-8507.  Further  information 
may  also  be  requested  by  electronic  mail 
(e-mail)  to: 

spiegel.stevendepamail.epa.gov.  The 
December  31.  1996  Final  Rule  and  this 
Correction  are  also  available  on  the 
Office  of  Enforcement  and  CompUance 
Assurance's  Web  page  at  http// 
www.epa.gov/oeca. 

SUPPLEMENTARY  INFORMATION: 

Need  For  Correction 

As  published,  the  preamble  and  final 
regulations  contain  errors  which  may 
prove  misleading  and  are  in  need  of 
clarification.  The  changes  made  through 
these  corrections  are  all  technical  in 
natiire  and  can  be  broken  down  into 
three  categories.  First,  there  were  five 
instances  in  which  the  exact  section  of 
a  statute  was  not  cited  correctly  in  the 
preamble  (which  errors  were  repeated  in 
the  rule).  Second,  there  were  two  errors 
in  the  new  maximum  penalty  figures. 
Third,  there  are  other  minor  non- 
substantive changes,  as  well  as  the 
addition  of  explanatory  information 
which  does  not  affect  the  original  rule, 
but  provides  a  more  complete  and 
understandable  document  and  rule  to 
the  public.  The  additions  concern  the 
Aiigiist  1996  amendments  to  the  Safe 
Drinking  Water  Act,  which  went  into 


effect  on  August  6.  1996.  For  purposes 
of  clarity  and  providing  the  pubUc  with 
one  table  that  Usts  all  of  EPA's  civil 
penalty  authorities,  the  four  new  civil 
penalty  provisions  from  the  August 
1996  amendments  to  the  Safe  Drinking 
Water  Act  have  been  added  to  Table  1 
in  Section  19.4  (even  though  these 
penalty  provisions  are  not  subject  to 
adjustment  for  inflation  pursuant  to  the 
DCIA  at  this  time).  These  additions  are 
identified  below.  Thus  the  revised  Table 
1  of  Section  19.4  now  provides  a  list  of 
all  but  one  of  the  apphcable  statutory 
provisions  and  maximum  civil 
penalties.  There  is  one  statutory 
provision  which  has  not  yet  been 
adjusted.  EPA  anticipates  performing  a 
rule-making  to  adjust  15  U.S.C.  2615,  as 
amended  by  the  Residential  Lead-Based 
Paint  Act  of  1992,  42  U.S.C.  4852d.  and 
the  corresponding  regulations  in  40  CFR 
Part  745,  which  were  omitted  from  the 
December  31, 1996  rule-making. 

ECfect  of  Correction 

Since  all  of  the  corrections  are 
technical  in  nature  and  do  not  affect  the 
sul)stance  of  the  rule,  the  original 
effective  date  of  January  30, 1997, 
applies  to  those  corrected  provisions,  as 
well  as  to  the  other  original  provisions 
of  the  final  rule  which  did  not  require 
correction.  The  identified  corrections  to 
Table  A  in  the  preamble  correspond  to 
the  corrections  and  additions  to  Table  1 
in  Section  19.4.  A  corrected  version  of 
Table  1,  40  CFR  19.4,  which  now  Usts 
all  but  one  of  EPA's  civil  monetary 
penalty  authorities,  appears  near  the 
end  of  this  notice. 

Correction  of  Publication 

Accordingly,  the  pubUcation  on 
December  31.  1996  of  the  preamble  and 
final  regulations  (FRL-5671-1)  which 
were  the  subject  of  F.R.  Doc.  96-32972. 
are  corrected  and  added  to  as  follows: 

Preamble  [Corrected] 

On  page  69360,  Table  A.— Summary 
of  Civil  Monetary  Penalty  Inflation 
Adjustment  Calculations,  the  first 
column,  is  corrected  as  follows: 

7  use  1361(1)  is  corrected  to  read  7 
use  136l.(a)(l)-<the  number  136.  is 
followed  by  the  letter  'i".  not  the 
number  one). 

7  use  1361(2)  is  corrected  to  read  7 
use  136l.(a)(2)— (the  number  136.  is 
followed  by  the  letter  "1".  not  the 
number  one). 

15  use  2615  is  corrected  to  15  USC 
2615(a). 

On  page  69361,  Table  A,  is  corrected 
as  follows: 

33  U.S.C  1321(b)(7)(A)  in  the  first 
column  is  correct,  but  the  fourth  column 
figure  of  "10,000  ".  is  corrected  to 


"25.(KX)".  The  seventh  colimm  figine  of 
15.000,  is  corrected  to  30.000.  The 
eighth  column  figine  of  "11,000"  is 
corrected  to  "27.500". 

33  U.S.C.  1321(b)(7)(D)  in  the  first 
column  is  correct,  but  the  eighth 
column  figxue  of  "11.000"  is  corrected 
to  "110,000". 

42  U.S.C.  300i-l(b)  is  corrected  to  42 
U.S.C.  300i-l(c) . 

On  page  69362,  for  42  U.S.C.  6934(e), 
the  foxuth  column,  the  figure  "25.000" 
is  corrected  to  read  "5.000". 

On  page  69363.  42  U.S.C. 
11045(d)(2)(3)  is  corrected  to  42  U.S.C. 
11045(d)  (1). 

In  the  fiirst  column,  first  sentence, 
insert  "will"  so  the  sentence  reads 
"Futiue  adjustments  also  will  be  made 
in  accordance  with  the  statutory 
formula." 

Preamble  [Additions] 

Supplementary  Information.  On  page 
69360,  in  the  third  column,  in  the  first 
full  sentence,  add  the  phrase  ",  along 
with  the  new  penalty  amounts  set  by  the 
1996  amendments  to  the  Safe  Drinking 
Water  Act,"  between  the  words 
"statutory  maximum  amounts"  and  "are 
set  out  in  Table  1  •   *   *" 

On  page  69361.  42  U.S.C.  300g- 
3(g)(3)(B),  in  the  first  column  is  correct; 
for  the  second  column,  change  the  word 
"penalty"  to  "penalties";  third  column, 
replace  "1986"  with  "1996  ";  fourth 
column,  replace  "5.000"  with  "5,000/ 
25.000";  replace  the  figures  in  the  fifth, 
sixth  and  seventh  columns  with  "N/A"; 
and  in  the  eighth  column,  replace 
"5,500"  with  "5.000/25.000". 

Following  42  U.S.C.  300g-3(g)(3)(B). 
add  a  new  row  starting  with  42  U.S.C. 
300g-3(g)(3)(C)  in  the  first  column:  for 
the  second  column,  insert  SAFE 
DRINKING  WATER  ACT/  THRESHOLD 
REQUIRING  aVIL  JUDICL\L  ACTION 
PER  SEC.  1414(g)(3)(B)  &  (C);  third 
column,  insert  "1996";  fourth  column, 
insert  "25.000";  insert  "N/A"  for  the 
figures  in  the  fifth,  sixth  and  seventh 
columns;  and  in  the  eighth  column. 
"25,000''. 

Following  42  U.S.C.  300h-3(c)2,  add 
a  new  row  for  42  U.S.C.  300i(b);  for  the 
second  column,  insert  SAFE  DRINKING 
WATER  ACT/  FAILURE  TO  COMPLY 
WITH  IMMINENT  AND  SUBSTANTL\L 
ENDANGERMENT  ADMIN.  ORDER  ; 
third  column,  insert  "1996";  fourth 
column,  insert  "15,000";  insert  "N/A" 
for  the  figures  in  the  fifth,  sixth  and 
seventh  columns;  and  in  the  eighth 
column,  insert  ""15.000". 

Following  42  U.S.C  300j-4(c),  add  a 
new  row  for  42  U.S.C.  300j-6(b)(2);  for 
the  second  column,  insert  SAFE 
DRINKING  WATER  ACT/  FAILURE  TO 
COMPLY  WITH  ADMIN.  ORDER 


ISSUED  TO  FED.  FACILITY  ;  third 
column,  insert  "1996'";  fourth  column, 
insert  "25.000";  insert  "N/A"  for  the 
figures  in  the  fifth,  sixth  and  seventh 
columns;  and  in  the  eighth  column, 
insert  "25,000". 

Procedural  Requirements 

7.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  the  December  31, 1996  notice,  EPA 
found  good  cause,  pursuant  to  5  U.S.C. 
553(b)(3)(B)  of  the  Administrative 
Procedure  Act  ("APA"),  that  soUdting 
public  comment  prior  to  publication  of 
the  rule  was  not  necessary  because  EPA 
is  carrying  out  a  ministerial,  non- 
discretionary  duty  per  direction  of  an 
Act  of  Congress.  EPA  finds  that  good 
cause  continues  to  apply  to  this  rule, 
and  therefore  the  effective  date 


provisions  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (""SBREFA").  do  not  govern  the 
effective  date  of  today's  action  as  well. 
Additionally,  the  fact  that  these  changes 
are  technical  and  do  not  affect  the 
substance  of  the  previously  issued  rule 
also  meets  the>""good  cause"  exception 
to  the  effective  date  requirements  of 
section  553(d)  of  the  Administrative 
Procedure  Act  as  well. 

Under  Executive  Order  12866  (58  F.R. 
51735.  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action" 
and,  is  therefore  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
In  addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(PL.  104—4).  Because  this  action  is  not 
subject  to  notice-and-comment 


requirements  under  the  APA  or  any 
other  statute,  it  is  not  subject  to  the 
provisions  of  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  601  et  seq.]. 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  SBREFA.  EPA  submitted  a  report 
containing  this  riile  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
today's  Federal  Register.  This  rule  is  a 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(a). 

PART  19  [CORRECTED  WITH 
ADOmONS] 

Beginning  on  page  69364,  Table  1  of 
Section  19.4 — Civil  Monetary  Penalty 
Inflation  Adjustments,  is  corrected  to 
read  as  foUows: 


Table  i  of  Section  19.4.— Civil  Monetary  Penalty  Inflation  Adjustments 


U.S.  Code  citation 


7  U.S.C.  1361  .(a)(1)  

7  U.S.C.  1361  .(a)(2)  

15  U.S.C.  2615(a) 

15  U.S.C.  2647(a) 

31  U.S.C.  3802(a)(1)  

31  U.S.C.  3802(a)(2)  

33  U.S.C.  1319(d) 

33  U.S.C.  1319(g)(2)(A) .... 

33  U.S.C.  1319(g)(2)(B).... 

33U.S.C.  1321(b)(6)(B)(l) 

33U.S.C.  1321(b)(6)(B)(iO 

33  U.S.C.  1321(b)(7)(A)  _.. 

33  U.S.C.  1321(b)(7)(B)  .... 

33  U.S.C.  1321(b)(7)(C)  ... 
33  U.S.C.  1321(b)(7)(D)  ... 

33  U.S.C.  1414b(d) 

33  U.S.C.  1415(a) 

42  U.S.C.  300g-3(b) 

42  U.S.C.  300g-3(c) 

42  U.S.C.  300g-3<g)(3)(A) 
42,U.S.C.  3009-3(g)(3)(B) 

42  U.S.C.  300j^-3(g)(3)(C) 

42  U.S.C.  300t)-2(b)(1)  ... 

42  U.S.C.  300tv-2(c)(1) 

42  U.S.C.  300t>-2(c)(2) .... 

42U.S.C.300»v-3(c)(1).... 
42  U.S.C.  300h-3(c)(2) .... 


Civil  monetaiy  penalty  description 


FEDERAL  INSECTICIDE.  FUNGICIDE,  &  RODENTICIDE  ACT  CIVIL  PENALTY- 
GENERAL— COMMERCIAL  APPLICATORS,  ETC. 

FEDERAL  INSECTICIDE,  FUNGICIDE.  &  RODENTICIDE  ACT  CIVIL  PENALTY- 
PRIVATE  APPLICATORS-FIRST  AND  SUBSEQUENT  OFFENSES  OR  VIOLA- 
TIONS. 

TOXIC  SUBSTANCES  CONTROL  ACT  CIVIL  PENALTY  

ASBESTOS  HAZARD  EMERGENCY  RESPONSE  ACT  CIVIL  PENALTY „.. 

PROGRAM  FRAUD  CIVIL  REMEDIES  ACT/VIOLATION  INVOLVING  FALSE 
CLAIM. 

PROGRAM  FRAUD  CIVIL  REMEDIES  ACT/VIOLATION  INVOLVING  FALSE 
STATEMENT. 

CLEAN  WATER  ACT  VIOLATION/CIVIL  JUDIQAL  PENALTY 

CLEAN  WATER  ACT  VIOLATION/ADMINISTRATIVE  PENALTY  PER  VIOLATION 
/VND  MAXIMUM. 

CLEAN  WATER  ACT  VIOLATION/ADMINISTRATIVE  PENALTY  PER  VIOLATION 
/VND  MAXIMUM. 

CLEAN  WATER  ACT  VIOLATION/ADMIN  PENALTY  OF  SEC  311(bM3)&(D  PER 
VIOLATION  AND  M/^XIMUM 

CLEAN  WATER  ACT  VIOLATION/ADMIN  PENALTY  OF  SEC  311(b)(3)&(D  PER 
VIOLATION  AND  MAXIMUM. 

CLEAN  WATER  ACT  VIOLATION/CIVIL  JUDICIAL  PENALTY  OF  SEC  311(b)(3)— 
PER  VIOLATION  PER  DAY  OR  PER  BARREL  OR  UNIT. 

CLEAN  WATER  ACT  VIOLATION/CIVIL  JUDICIAL  PENALTY  OF  SEC 
311(c)&(e)(1)(B). 

CLEAN  WATER  ACT  VIOLATION/CIVIL  JUDICIAL  PENALTY  OF  SEC  311(0 

CLEAN  WATER  ACT  VIOLATION/MINIMUM  CIVIL  JUDICIAL  PENALTY  OF  SEC 
311(b)(3)— PER  VIOLATION  OR  PER  BARRELAJNIT. 

MARINE  PROTECTION.  RESEARCH  &  SANCTUARIES  ACT  VIOL  SEC  104b(d)  ... 

MARINE  PROTECTION  RESEARCH  AND  SANCTUARIES  ACT  VIOLATIONS- 
FIRST  &  SUBSEQUENT  VIOLATIONS. 

SAFE  DRINKING  WATER  ACT/CIVIL  JUDICIAL  PENALTY  OF  SEC  1414(b) 

SAFE  DRINKING  WATER  ACT/CIVIL  JUDICIAL  PENALTY  OF  SEC  1414(c)  

SAFE  DRINKING  WATER  ACT/CIVIL  JUDICIAL  PENALTY  OF  SEC  1414(g)(3)(a)  .. 

SAFE  DRINKING  WATER  ACT/MAXIMUM  ADMINISTRATIVE  PENALTIES  PER 
SEC  1414(gM3)(B). 

SAFE  DRINKING  WATER  ACT/THRESHOLD  REQUIRING  CIVIL  JUDICIAL  AC- 
TION PER  SEC  1414(g)(3)(C). 

SDWA/CIVIL  JUDICIAL  PENALTY/VIOLATIONS  OF  REQS-ONDERGROUND  IN- 
JECTION CONTROL  (UKD). 

SDWA/CIVIL  ADMIN  PENALTY/VK>LATK)NS  OF  UIC  REQS— PER  VIOLATK>4 
AND  MAXIMUM. 

SDWA/CIVIL  ADMIN  PENALTY/VK)LATIONS  OF  UIC  REQS— PER  VIOLATKX 
AND  MAXIMUM 

SDWA/VIOLATK)NXDPERATION  OF  NEW  UNDERGROUND  INJECTION  WELL  .... 

SOWA/WILLFUL  VI0LAT10N«:>PERATI0N  OF  NEW  UNDERGROUND  INJECTKJN 
WEU- 


New  maximum  penalty 
amount 


$5,500. 
$55O/Sl.Q00. 

$27,500. 

$5,500. 

$5,500. 

$5,500. 

$27,500. 
$11,000«27,500. 

$11.000/$1 37.500. 

$11,000^7.500. 

$11.00Q«1 37,500. 

$27,500  or  $1,100  per  bar- 
rel or  unit 
$27,500. 

$27,500. 

$110,000  or  $3.30C  per 

barrel  or  unit 
$660. 
$55,00Q«1 37,500. 

$27,500. 
$27,500. 
$27,500. 
$5.000^$25.000. 

$25,000. 

$27,500. 

$11,000«1 37.500. 

$S,500[«1 37.500. 

$5,500. 
$11,000. 


iMI 
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U.S.  Code  citation 


42  U.S.C.  300i<b)  .... 
42U.S.C.  300i-1(c) 


42  U.S.C.  300i(e)(2)  .... 
42  U.S.C.  300M(c)  .... 
42  U.S.C.  300i-6<b)(2) 

42  U.S.C.  300h23(d)  .. 
42  U.S.C.  6928<a)(3)  .. 


42  U.S.C.  6828(c)  

42  U.S.C.  6628(9) 

42  U.S.C.  6928(h)(2)  . 

42  U.S.C.  6934(e)  

42  U.S.C.  6973(b)  . 

42  U.S.C.  6991e(a)(3) 


42  U.S.C.  6991e(d)(1)  


42  U.S.C.  6991e(d)(2) 
42  U.S.C.  6992d(a)(2) 


42  U.S.C.  6992d(a)(4) 
42  U.S.C.  6992d(d)  .„ 

42  U.S.C.  7413(b) 

42  U.S.C.  7413(d)(1)  _ 

42  U.S.C.  7413(d)(3)  _ 

42  U.S.C.  7524(a)  . 

42  U.S.C.  7524(a) 

42  U.S.C.  7524(c)  . 


42  U.S.C.  7545(d) 

42  U.S.C.  9604(e)(5)(B) 


42  U.S.C.  9606(b)(1)  

42  U.&C.  9606  (a)  &  (b) 

42  U.S.C.  9609(b) „.. 

42  U.S.C.  9606(c) 

42  U.S.C.  9606(0)  


42U.S.C.  11045(a)4(b) 

(1).  (2)  &  (3). 
42U.S.C.  11045(b)  (2)  & 

(3). 
42  U.S.C.  11045(c)(1). 


42U.S.C.  11045(c)(2). 
42U.S.C.  11045(d)(1) 


Civil  monetary  penalty  description 


SOWA/FAILURE     TO     COMPLY     WITH      IMMINENT     AND     SUBSTANTIAL 

ENOANGERMENT  ORDER. 
SOWA/ATTEMPTING  TO  OR  TAMPERING  WITH  PUBLIC  WATER  SYSTEM«;iVIL 

JUDICIAL  PENALTY. 
SOWA/FAILURE  TO  COMPLY  W/ORDER  ISSUED  UNDER  SEC.  1441(cM1) 
SDWA/REFUSAL  TO  COMPLY  WITH  REQS.  OF  SEC.  1445(a)  OR  (b) 
SOWA/FAILURE  TO  COMPLY  WITH  ADMIN.  ORDER  ISSUED  TO  FEDERAL  FA- 

CIUTY. 
SDWA/VKXATIONS/SECTION  1463(b)— FIRST  OFFENSE/REPEAT  OFFENSE 
RESOURCE  CONSERVATION  &  RECOVERY  ACT/VIOLATION  SUBTITLE  C  AS^ 

SESSED  PER  ORDER. 
RES.  CONS.  &  REC.  ACT/CONTINUED  NONCOMPUANCE  OF  COMPLIANCE 

ORDER. 
RESOURCE  CONSERVATION  &  RECOVERY  ACT/VIOLATION  SUBTITLE  C 
RES.  CONS.  &  REC.  ACT/NONCOMPUANCE  OF  CORRECTIVE  ACTION  ORDER 
RES.  CONS.  &  REC.  ACT/NONCOMPUANCE  WITH  SECTION  3013  ORDER 
RES.  CONS.  &  REC.  ACT/VIOLATIONS  OF  ADMINISTRATIVE  ORDER 
RES.   CONS.   &   REC.   ACT/NONCOMPUANCE   WITH   UST  ADMINISTRATIVE 

ORDER. 
RES.  CONS.  &  REC.  ACT/FAILURE  TO  NOTIFY  OR  FOR  SUBMITTING  FALSE 

INFORMATION. 
RCRAA/KXATIONS  OF  SPECIFIED  UST  REGULATORY  REQUIREMENTS 
RCRA/NONCOMPUANCE    W/MEDICAL   WASTE    TRACKING    ACT   ASSESSED 

THRU  ADMIN  ORDER. 

RCRA/NONCOMPUANCE  W/MEDICAL  WASTE  TRACKING  ACT  ADMINISTRA- 
TIVE ORDER. 

RCflA/VIOLATK)NS  OF  MEDIAL  WASTE  TRACKING  ACT-JUDKJIAL  PEN- 
ALTIES. 

CLEAN  AIR  ACT/VIOLATK)N/OWNERS  &  OPERATORS  OF  STATWNARY  AIR 
POLLUTION  SOURCES— JUDICIAL  PENALTIES. 

CLEAN  AIR  ACT/VKXAT10N«>WNERS  &  OPERATORS  OF  STATIONARY  AIR 
POLLUTK)N   SOURCES-ADMINISTRATIVE    PENALTIES    PER    VIOLATK)N    & 

CLEAN  AIR  ACT/MINOR  VOLATWNS/STATKDNARY  AIR  POLLUTK)N 
SOURCES-FIELD  CITATIONS.  ^^ 

TAMPERING  OR  MANUFACTURE/SALE  OF  DEFEAT  DEVKJES  M  VKX>T10N 
OF  7522(a)(3)(A)  OR  (a)(3)(B)— BY  PERSONS. 

VKX>TION  OF  7522(a)(3)(A)  OR  (a)(3)(B)-BY  MANUFACTURERS  OR  DEAL- 
ERS; ALL  VKXATKXS  OF  7522(a)(1),(2).  (4).4(5)  BY  ANYONE. 

ADMINISTRATIVE  PENALTIES  AS  SET  IN  7524(a)  &  7545(d)  WITH  A  MAXIMUM 
ADMINISTRATIVE  PENALTY. 

VKXATIONS  OF  FUELS  REGULATKDNS  

SUPERFUND  AMEND.  &  REAUTHORIZATK3N  ACT/NONOOMPLiANCE'w/RE- 
QUEST  FOR  INFO  OR  ACCESS. 

SUPERFUNDWORK  NOT  PERFORMED  W/1MMINENT.  SUBSTANTIAL 
ENOANGERMENT.  ^        n^ 

SUPERFUND/ADMIN.  PENALTY  VKX>TK5NS  UNDER  42  U.S.C.  SECT    9603 
9606.  OR  9622.  ^^' 

SUPERFUND/ADMIN.  PENALTY  VKJLATIONS— SUBSEQUENT 

SUPERFUND/aVIL  JUDICIAL  PENALTY/VKXATIONS  OF  SECT '"aBOJ"' 9608' 
9622.  ^^'   ^^' 

SUPERFUND«:iVIL  JUDICIAL  PENALTY/SUBSEQUENT  VIOLATIONS  OF  SECT 

9603.  9606.  9622. 
EMERGENCY  PUNNING  AND  COMMUNITY  RIGHT-TO-KNOW  ACT  CLASS  I  &  II 

ADMINISTRATIVE  AND  CIVIL  PENALTIES. 
EPCRA  CLASS  I  &  II  ADMINISTRATIVE  AND  QVIL  PENALTIES-SUBSEQUENT 

ViOLATiOrlS. 
EPCRA  CIVIL  AND  ADMINISTRATIVE  REPORTING  PENALTIES  FOR  VKX>- 

TK)NS  OF  SECTIONS  11022  OR  11023 
EPCRA  CIVIL  AND  ADMINISTRATIVE  REPORTING  PENALTIES  FOR  VKX>K- 

TIONS  OF  SECTK>4S  11 021  OR  1 1043(b). 
EPCRA-FRIVOLOUS  TRADE  SECRET  CLAIMS-CIVIL  AND  ADMINISTRATIVE 

PENALTIES. 


Newmanmum  penalty 
amount 


$15,000. 

$22.00Q^$55.000. 

$2,750. 

$27,500. 

$25,000. 

$5.500/$55.000. 
$27,500. 

$27,500. 

$27,500. 

$27,500. 

$5,500. 

$6,500. 

$27,500. 

$11,000. 

$11,000. 
$27,500. 

$27,500. 

$27,500. 

$27,500. 

$27.50Q«220,000. 

$6,500. 

$2,750. 

$27,500. 

$220,000. 

$27,500. 
$27,500. 

$27,500. 

$27,500. 

$82,500. 
$27,500. 

$82,500. 

$27,500. 

$82,500. 

$27,500. 

$11,000. 

$27,500. 
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PART  27— [CORRECTED] 

On  page  69366,  in  the  first  column, 
the  amendatory  instruction  identified  as 
number  "4"  is  corrected  to  "3". 
Midiael  M.  StaU, 

Deputy  Assistant  Administrator,  Office  of 
Enforcewent  and  Compliance  Assurance. 
(PR  Doc.  97-7069  Filed  3-19-97;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  668 

Student  Assistance  General  Provisions 

AQBICY:  Department  of  Education. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 


r:  On  September  20, 1996.  the 
Department  of  Education  pubUshed  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  for  the 
Student  Assistance  General  Provisions 
(34  CFR  Part  668)  addressing  standards 
of  financial  responsibility  (60  FR 
49552-49574).  The  proposed  standards 
would  apply  to  all  institutions  that 
participate  in  a  program  authorized  by 
title  rv  of  the  Higher  Education  Act  of 
1965,  as  amended  (title  IV,  HEA 
programs). 

On  December  18.  1996,  the  Secretary 
published  a  notice  in  the  Federal 
Register  (61  FR  66854)  reopening  the 
comment  period^n  particular  parts  of 


the  September  20,  1996  NPRM  until 
February  18,  1997.  On  February  18, 
1997,  the  Secretary  extended  the 
reopened  comment  p>eriod  until  March 
24  to  allow  commenters  to  examine  and 
comment  upon  new  information  that 
would  be  made  available  through 
meetings  and  other  avenues  (62  FR 
7334). 

The  Secretary  is  extending  the 
comment  period  for  an  additional  21 
days.  The  Secretary  is  doing  so  to  allow 
the  higher  education  community  to 
comment  on  additional  information 
regarding  the  prof>osed  ratio 
methodology,  and  to  suggest  possible 
revisions  to  that  methodology. 
DATES:  Comments  must  be  received  on 
or  before  April  14,  1997. 
AOOflESSES:  All  comments  concerning 
this  notice  or  the  notice  of  proposed 
rulemaking  should  be  addressed  to  Mr. 
David  Lorenzo,  U.S.  Department  of 
Education.  P.O.  Box  23272.  Washington, 
D.C.  20026,  or  to  the  following  internet 
address:  fin — resptOed.gov 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Lorenzo  or  Mr.  John  Kolotos,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
3045.  ROB-3,  Washington.  D.C.  20202. 
telephone  (202)  708-8242.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  standard  time,  Monday 
through  Friday. 

The  additional  information  referenced 
above  may  be  obtained  from  the 
financial  responsibility  section  of  the 
Department's  web  site  at  the  following 
URL  address:  (http://www.ed.gov/ 
offices/OPE/PPI). 

Dated:  March  17.  1997. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education.  > 

(FR  Doc.  97-7090  Filed  3-19-97;  8:45  ami 

MJJNQ  COOC  4O0O-O1-P 


Thursday 
i  March  20,  1997 


Part  X 

Environmental 
Protection  Agency 

Rural  Communities  Hardship  Grants 
Program  Implementation  Guidelines; 
Notice 


13522 


Federal  Register  /  Vol.  62,  No.  54  /  Thursday.  March  20.  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  54  /  Thursday.  March  20,  1997  /  Notices 


13523 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-5711-q 

Guidelines  for  Implementing  the 
Hardship  Grants  Program  for  Rural 
Communities 

ACnON:  Notice  of  Availability  of  the 
Hardship  Grants  Program  for  Rural 
Conununities. 

SUMMARY:  The  Environmental  Protection 
Agency  is  publishing  the  final 
Guidelines  for  Implementing  the 
Hardship  Grants  Program  for  Rural 
Communities,  including  the  funding 
allotment.  (Catalogue  of  Domestic 
■  Federal  Assistance  #66.470) 
AOOAESSES:  Write  to  Stephanie  vonFeck 
(4204),  Environmental  Protection 
Agency,  401  M  Street  SW,  Washington. 
DC  20460,  or  via  Internet  at 
vonfeck.stephanie9epamail.epa.gov  for 
copies  of  the  final  Guidelines. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Stephanie  vonFeck  (4204), 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 
(202)260-2268. 

SUPPLBMENTARY  INFORMATKM:  These 
Guidelines  implement  a  $50  million 
grant  program  contained  in  the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996  (Pub.L.  104- 
134).  The  Agency  will  make  grants  to 
States,  which  in  tiun  can  provide 
assistance  to  improve  wastewater 
treatment  services  in  poor,  rural 
communities  with  populations  of  3.000 
or  fewer  where  such  services  are 
currently  inadequate.  The  Hardship 
Grants  Program  for  Rural  Communities 
will  be  coordinated  with  the  Clean 
Water  State  Revolving  Fund  (SRF) 
program  and  in  accordance  with  the 
SRF  program  regulations  at  40  CFR  part 
35.  subpart  K  and  existing  Agency  grant 
regulations  and  procedures,  including 
40  CFR  part  31. 

The  Hardship  Grants  Program  for 
Rural  Communities  may  be  subject  to 
your  State's  intergovernmental  review 
process  under  Executive  Order  12372, 
and/or  the  consxiltation  requirements  of 
Section  204,  Demonstration  Qties  and 
Metropolitan  Development  Act  of  1966, 
42  U.S.C.  3334  (the  Act).  ApplicanU 
must  contact  their  State's  Single  Point  of 
Contact  (SPOC)  for  intergovernmental 
review  as  early  as  possible  to  find  out 
whether  Hardship  grant  applications 
(C3^A  •66.470)  are  subiect  to  the  State's 
Executive  Order  12372  review  process 
and,  if  so.  what  material  must  be 
submitted  to  the  SPOC  for  review.  If  the 
application  is  for  a  community  within  a 
"metropoUtan  area"  as  that  term  is 


defined  at  42  U.S.C.  3338(4).  then  the 
requirements  of  the  Act  are  applicable. 
You  must  notify  area-wide  metropolitan 
or  regional  planning  agencies  and  or 
general  government  units  authorized  to 
govern  planning  for  the  locale  of  your 
project  of  your  intended  application. 
SPOCs  and  other  reviewers  should  send 
their  comments  concerning  Hardship 
Grant  applications  to  the  appropriate 
Regional  State  Revolving  Fund 
Coordinator  no  later  than  60  days  after 
receipt  of  an  application  and  other 
required  material  for  review.  In 
accordance  with  40  C.F.R.  29.8(c)  a  60 
day  review  is  mandatory  for  projects 
subject  to  the  Act. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this 
document  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  document  in  today's  Federal 
Register.  This  document  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

Dated:  March  17.  1997. 
Dana  Minerva, 
Acting  Assistant  Administrator. 

Appendix — Hardship  Grants  Program 
for  Rural  Communitiea 

Background 

On  May  16.  1995.  the  House  passed 
the  Clean  Water  Amendments  of  1995 
(H.R.  961),  a  bill  to  reauthorize  the 
Clean  Water  Act.  Section  102(d)  of  this 
bill  authorizes  $50  million  for  each  of 
Fiscal  Years  1996  through  2000  for 
grants  to  States,  which  the  States  in  turn 
can  use  to  provide  assistance  for  the 
wastewater  needs  of  poor,  rural 
communities.  Although  no  further 
action  was  taken  on  H.R.  961.  the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996  (Pub.  L. 
104-134),  which  the  President  signed 
into  law  on  April  26. 1996.  provided 
$50  million  for  these  grants  in  FY  1996, 
stating  that  they  are  to  be  used  in 
accordance  with  section  102(d)  of  H.R. 
961.  This  sum  is  to  be  taken  from  the 
$1.3485  billion  reserved  for 
capitalization  grants  to  State  Revolving 
Funds  (SRF)  under  title  VI  of  the  Clean 
Water  Act. 

Section  102(d)  of  the  House  Clean 
Water  Act  reauthorization  bill  (H.R.  961) 
reads,  in  pertinent  part: 

(T)be  Administrator  may  make  grants  to 
States  to  provide  assistance  for  planning, 
design,  and  construction  of  publicly  owned 
treatment  works  and  alternative  wraatewater 
treatment  systems  to  provide  wastewater 
services  to  r\iral  communities  of  3,000  or  less 


that  are  not  currently  served  by  any  sewage 
collection  or  wastewater  treatment  system 
and  are  severely  economically 
disadvantaged,  as  determined  by  the 
Administrator. 

The  relevant  clause  in  the  "State  and 
Tribal  Assistance  Grants"  language  of 
the  Omnibus  Appropriations  Act  reads: 

Provided  Further,  That  of  the  funds  made 
available  under  this  heading  for 
capitalizatioD  grants  for  State  Revolving 
Funds  under  title  VI  of  the  Federal  Water 
Pollution  Control  Act,  as  amended. 
$50,000,000  shall  be  for  wastewater 
treatment  in  impoverished  communities 
pursuant  to  section  102(d)  of  H.R.  961  as 
approved  by  the  United  States  House  of 
RJepresentatives  on  May  16, 1995  .  .  . 

Although  the  legislative  history  to 
H.R.  961  does  offer  some  instruction  on 
how  to  define  a  "severely  economically 
disadvantaged"  community,  additional 
documented  direction  from  Congress 
about  this  new  program  is  scant 
(Attachment  A  contains  excerpts  from 
both  the  legislative  history  to  section 
102  and  the  Omnibus  Appropriations 
Act  provision).  In  the  alienee  of 
detailed  guidance  horn  Congress,  the 
Agency  plans  to  administer  this 
program  in  concert  with  existing 
programs  and  procedures  to  the 
maximum  extent  possible. 

Basic  Principles  for  Administering 
Rural  Community  Hardship  Grants 

EPA  Regions  will  be  responsible  for 
awarding  grants  to  the  States,  pursuant 
to  a  delegation  of  authority  signed  by 
the  Administrator  (Attachment  B). 
States  will  make  grant  awards  to 
individual  communities  or  projects  or 
will  provide  technical  assistance  to 
qualifying  communities.  The  award  of 
grants  or  the  provision  of  technical 
assistance  by  a  State  to  benefit 
qualifying  commimities  will  be  referred 
to  in  these  guidelines  as  hardship 
assistance.  The  definition  of  technical 
assistance  is  provided  under  the 
heading  "Eligible  Projects". 

Except  as  described  in  the  following 
section,  the  Agency  will  administer  the 
rural  community  hardship  grants  in 
conjunction  with  the  Clean  Water  State 
Revolving  Fund  program  (CW  SRF). 
because  the  CW  SRF  capitalization  grant 
appropriation  is  the  source  for  these 
funds  and  because  the  program  provides 
an  established  funding  mechanism  in 
each  State.  By  combining  CW  SRF  loans 
and  grants,  more  qualifying 
communities  will  benefit  from  the- 
limited  funding  that  is  available.  The 
communities  would  also  continue  to 
have  a  stake  in  their  projects,  and 
thereby  an  incentive  to  keep  project 
costs  low. 


In  addition  to  the  CW  SRF 
capitalization  grant.  States  will  be 
awarded  a  separate  grant  consisting  of 
funds  which  can  be  awarded  as 
hardship  assistance  to  qualifying 
communities.  These  funds  are  in 
addition  to  the  CW  SRF  capitalization 
grant  awarded  to  the  State. 
Communities  that  apply  for  CW  SRF 
loans  and  that  qualify  according  to  the 
criteria  established  in  these  guidelines 
and  any  additional  State  guidelines 
would  then  be  able  to  receive  hardship 
assistance  in  an  amount  that  would 
make  that  CW  SRF  loan  affordable. 

The  loan  amount  must  accoimt  for  at 
least  15  percent  of  the  CW  SRF-eligible 
cost  of  the  project  before  the  Agency 
will  consider  it  an  SRF  project. 
Otherwise,  the  project  will  be  governed 
by  the  guidelines  described  under  the 
following  heading  below:  "Projects 
receiving  less  than  15  percent  in  SRF 
funding  or  hardship  assistance  only". 
All  communities  seeking  hardship 
assistance  must  apply  for  an  SRF  loan. 
The  State  will  then  determine  the 
appropriate  mix  of  hardship  grant  and 
SRF  loan  funds. 

Administering  this  program  in 
conjimction  with  the  CW  SRF  program 
has  a  number  of  other  advantages.  The 
approach  will  encourage  communities 
to  move  forward  with  needed  project 
construction,  rather  than  wait  to  receive 
grant  funding  for  the  entire  cost  of  those 
projects.  Projects  in  communities  that 
receive  hardship  assistance  will  receive 
public  review  and  approval  because 
they  will  be  listed  on  the  State's  CW 
SRF  Intended  Use  Plan  (lUP).  These 
projects  will  also  imdergo  an 
environmental  review,  under  State 
Environmental  Review  Procedures 
(SERF)  established  for  the  CW  SRF 
program,  and  wall  comply  with  other 
SRF  requirements  which  are  more 
streamlined  than  the  requirements  that 
apply  to  projects  funded  with  direct 
Federal  grants.  For  example,  compliance 
wdth  cross-cutting  Federal 
environmental  authorities  can  be 
accomplished  in  conjunction  with  the 
SERP.  A  listing  of  cross-cutting  Federal 
authorities  currenUy  applicable  in  the 
CW  SRF  pro-am  is  attached 
(Attachment  C). 

EPA's  general  grant  regidations  at  40 
CFR  part  31  and  other  Agency 
r^ulations  that  apply  to  grant  recipients 
(e.g..  40  CFR  part  32,  debarment, 
suspension,  and  drug-free  woricplace 
requirements),  will  apply  to  the  State  as 
the  grant  recipient,  in  the  same  manner 
as  they  apply  to  the  State  as  the 
recipient  of  CW  SRF  capitalization 
grants.  Because  projects  receiving 
hardship  assistance  will  be  profects 
listed  on  the  State's  CW  SRF  lUP  and 


will  also  be  receiving  SRF  loans,  the 
States  must  follow  the  Agency's  SRF 
regidations  at  40  CFR  part  35,  subpart  K, 
with  respect  to  the  recipients  of  that 
assistance.  The  CW  SRF  regulations 
prescribe  nUes  for  drawing  cash  and  for 
the  specific  types  of  assistance  CW  SRF 
can  provide.  "The  ndes  for  drawing  cash 
for  hardship  assistance  are  described 
imder  the  heading  "Allocation  of  grant 
funds"  below. 

In  addition  to  hardship  assistance  for 
rural  communities  described  in  these 
guidelines,  there  are  a  number  of  other 
Federal  programs  that  provide  loan  and 
grant  assistance  for  the  wastewater 
needs  of  rural  communities.  The  water 
and  wastewater  loan  and  grant  program 
administered  by  USDA's  Rural  Utility 
Service  and  the  Department  of  Housing 
and  Urban  Development's  Community 
Development  Block  Grants  are  just  two 
examples.  Often,  these  other  Federal 
programs  can  provide  assistance  for 
costs  that  would  be  ineligible  under  the 
statutory  provisions  being  implemented 
in  these  guidelines  (e.g.,  indoor 
plumbing  may  be  funded  by  CDBG 
funds  in  limited  circumstances).  The 
Agency  expects  that  State  officials  will 
take  these  other  programs'  benefits  into 
accoimt  in  devising  the  most  effective 
assistance  package  for  a  rural 
community. 


Projects  Receiving  Lees  Than  15  Pnxxnt 
in  SRF  Funding  or  Hardship  Aaaiataiice 
Only 

If  a  qualifying  community  cannot 
afford  a  loan  for  at  least  15  percent  of 
a  project's  CW  SRF-eligible  cost,  the 
State  may  elect  to  provide  less  than  a  15 
percent  CW  SRF  loan  or  hardship 
assistance  alone.  In  these  cases, 
provisions  in  the  general  grant 
regulations  at  40  CFR  part  31  and  other 
rules  that  apply  to  subrecipients  of 
grants,  but  not  to  SRF  loan  recipients 
(e.g.,  40  CFR  part  32;  debarment, 
suspension,  and  drug-free  woiiq>lace 
requirements),  will  apply  to  the 
recipient  of  the  hardship  assistance.  In 
addition  to  the  general  grant  regulations, 
which  prescribe  rules  on  financial 
management,  procurement  and  record 
keeping  practices  of  subgrantaes, 
projects  receiving  hardship  assistance 
alone  or  less  than  15  percent  SRF 
funding  must  comply  with  Federal 
cross-cutting  authorities  and  with 
Agency  regidations  implementing  the 
National  Environmental  Policy  Act  at  40 
CFR  part  6.  The  State  will  be 
responsible  for  ensuring  that 
communities  receiving  hardship 
assistance  alone  or  less  than  15  percent 
SRF  funding  are  aware  of  requirements 
imposed  upon  them  by  Federal  statute 
and  regulation.  As  part  of  the  Hartlship 


Grant  agreement,  the  State  and  EPA  will 
negotiate  their  respective  roles  for 
ensuring  that  these  projects  comply 
with  40  CFR  part  31  and  Federal  cross- 
cutting  authorities. 

Grants  to  States 

The  Agency  will  make  hardship  rural 
community  program  grants  to  the  States 
separately  from  CW  SRF  capitalization 
grants.  Before  receiving  a  grant  and  no 
later  than  one  year  from  the  date  of 
publication  of  funding  allotment  in  the 
Federal  Register,  the  Governor  of  the 
State  must  submit  a  Notice  of  Intent  to 
use  the  grant  for  the  purposes  of  the 
program.  If  the  Governor  elects  not  to 
submit  a  Notice,  grant  funds  available  to 
that  State  will  then  be  allocated  among 
those  States  that  have  furnished  a 
Notice.  Grant  funds  will  be  available  for 
obligation  to  the  State  for  two  years 
from  the  date  of  publication  of  funding 
allotment  in  the  Federal  Register.  Funds 
not  obligated  during  that  period  will  be 
reallottMi  and  awarded  to  States  that 
have  received  an  obligation  of  all  such 
funds  during  that  period.  All  reallotted 
funds  will  be  available  for  obligation 
within  two  years  of  the  date  of 
reallotment. 

The  State  must  specify  >irhich 
department  of  government  will  receive 
and  administer  the  grant  funds.  The 
department  or  agency  that  receives  the 
hardship  assistance  grant  does  not  need 
to  be  the  same  department  that 
administers  the  State  Revolving  Fund. 
However,  close  coordination  between 
these  programs  is  necessary  to  meet  the 
requirements  of  these  guidelines.  If  an 
agency  other  than  that  which 
administers  the  State  Revolving  Fund 
will  administer  the  Hardship  Grant 
program,  a  memorandum  of 
understanding  (MOU)  or  similar 
agreements  between  the  agencies  will  be 
required  in  the  Hardship  Grant 
application  to  EPA.  MOUs  should 
clearly  delineate  the  division  of 
management  responsibilities  among 
agencies. 

The  Hardship  Grants  Program  for 
Rural  Communities  may  be  subject  to 
your  State's  intergovernmental  review 
process  under  Executive  Order  12372. 
and/or  the  consultation  requirements  of 
Section  204,  Demonstration  Qties  and 
Metropolitan  £)evelopment  Act  of  1966, 
42  U.S.C.  3334  (the  Act).  Applicants 
must  contact  their  State's  Single  Point  of 
Contact  (SPOC)  for  intergovernmental 
review  as  early  as  possible  to  find  out 
whether  Hardship  grant  applications 
(CFDA  #66.470)  are  subject  to  the  State's 
Executive  Order  12372  review  process 
and.  if  so,  what  material  must  be 
submitted  to  the  SPOC  for  review.  If  the 
application  is  for  a  community  writhin  a 
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"metropolitan  area"  as  that  term  is 
defined  at  42  U.S.C.  3338(4).  then  the 
requirements  of  the  Act  are  applicable. 
You  must  notify  area-wide  metropolitan 
or  regional  planning  agencies  and/or 
general  government  units  authorized  to 
govern  planning  for  the  locale  of  your 
project  of  your  intended  application. 
SPOCs  and  other  reviewers  should  send 
their  comments  concerning  Hardship 
Grant  applications  to  the  appropriate 
Regional  State  Revolving  Fund 
Coordinator  no  later  than  60  days  after 
receipt  of  an  application  and  other 
required  material  for  review.  In 
accordance  with  40  CFR  29.8(c)  a  60  day 
review  is  mandatory  for  projects  subject 
to  the  Act. 

The  costs  of  administering  the 
program  shall  not  be  deducted  from  the 
hardship  assistance  grant. 
Administration  funds  must  not  be  hom 
any  fees  or  other  charges  imposed  on 
the  communities  likely  to  be  served  by 
the  grant.  Administering  the  program 
does  not  include  the  costs  of  providing 
technical  assistance  to  benefit  qualifying 
communities. 

Allocation  of  Grant  Funds 

The  $50  million  dollars  appropriated 
by  the  Consolidated  Omnibus 
Appropriations  and  Rescissions  Act  of 
Fiscal  Year  1996  (P.L.  104-134)  for 
hardship  grants  are  allotted  among  the 
50  States.  Puerto  Rico,  and  the 
territories  as  of  the  date  of  this  Federal 
Register  notice.  Attachment  D  provides 
the  funding  allotment.  The  District  of 
Columbia  and  the  former  tnist  territory 
of  Palau  will  not  receive  hardship  grant 
funds.  The  District  of  Columbia  has  no 
qualifying  communities.  Palau  no  longer 
receives  new  Federal  assistance  for 
infrastructure  needs  (Pub.  L  99-239; 
Compact  of  Free  Association  Act). 

Comments  hom  both  Congress  and 
States  indicate  that  the  CW  SRF  formula 
would  not  sufficiently  target  the 
hardship  funds  to  areas  of  the  country 
with  the  most  potential  need.  Two 
program  requirements  are  included  in 
the  formula  for  allocation.  Lack  of 
access  to  centralized  wastewater 
collection  and  treatment  systems  and 
per  capita  income  are  the  indicators  of 
hardship  need  that  will  help  target  the 
funds  to  areas  of  the  country  with  the 
greatest  need.  The  first  of  these  factors 
is  weighted  75  percent  and  the  second 
25  percent.  More  weight  is  given  to 
households  without  access  to 
wastewater  treatment  systems  because  it 
represents  a  stronger  indicator  of 
environmental  problems. 

National  data  regarding  these 
indicators  was  obtained  from  the  1990 
Census  of  Housing  and  the  1990  Census 
of  Population  published  by  the  U.S. 


Bureau  of  the  Census.  The  1990  Census 
provides  the  most  up-to-date  data  for 
rural  areas  nationwide.  The  Bureau  of 
the  Census  provides  a  data  threshold  for 
rural  populations  of  2,500  or  fewer.  This 
population  threshold  is  the  closest 
available  from  the  Bureau  of  the  Census 
to  the  3.000  pwrson  population  limit  of 
the  hardship  grants  program.  Because 
communities  must  be  rural,  both 
indicators  of  need  used  in  the  allotment 
formula  are  narrowed  to  rural 
populations  within  States.  For  instance, 
data  for  households  without  access  to 
centralized  wastewater  treatment  in 
each  State  relates  only  to  households  in 
rural  areas  of  2.500  or  fewer  people  that 
do  not  have  access  to  centralized 
treatment.  Per  capita  income  data  in 
each  State  is  related  to  rural  areas  of 
2.500  or  fewer  p>eople  where  the  per 
capita  income  is  not  greater  than  80% 
of  national  per  capita  income.  Ehie  to 
lack  of  consistent  household  and 
income  data  for  the  Territories,  the 
Territories  are  allotted  funds  based  on 
their  CW  SRF  allotment  formula.  More 
details  on  the  allotment  methodology 
are  available  in  Attachment  E. 

The  Territory  of  Guam.  Territory  of 
American  Samoa,  the  Commonwralth  of 
the  Northern  Mariana  Islands,  and  the 
Virgin  Islands  do  not  operate  CW  SRF 
programs  and  instead  receive  their  SRF 
allotments  for  use  as  construction  grants 
under  title  II  of  the  Clean  Water  Act 
(Pub.  L.  101-144,  as  amended  by  Pub. 
L.  101-302).  These  jurisdictions  may 
receive  hardship  assistance  for  the 
entire  cost  of  a  project  benefiting  a 
qualifying  community  or  to  supplement 
a  construction  grant  that  is  made  for  a 
project  benefiting  a  qualifying 
community. 

Indian  Tribes  are  not  treated  as  States 
under  the  hardship  grant  program. 
Instead.  Tribes  receive  one-half  of  one 
percent  of  the  CW  SRF  appropriation  for 
use  as  construction  grants  (Clean  Water 
Act  section  518(c),  33  U.S.C.  1377(c)). 
Nonetheless,  data  for  Indian  Tribe 
communities  that  qualify  under  the 
criteria  described  in  these  guidelines  are 
included  in  the  Census  data  used  to 
develop  the  State  allocation  formula. 
Indian  Tribes  may  receive  hardship 
assistance  from  the  State,  either  for  the 
entire  cost  of  a  project,  to  supplement  a 
construction  grant,  or  to  supplement  a 
CW  SRF  loan.  States  are  encouraged  to 
provide  due  consideration  to  all 
qualified  applicants,  including  Indian 
Tribes,  when  developing  their  lUPs  and 
apportioning  hardship  assistance  among 
qualifying  communities. 

When  the  grant  is  awarded  to  the 
State,  the  Agency  will  make  funds 
available  for  cash  draws  through  the 
Automated  Clearinghouse  (ACH) 


process  established  in  each  State  for 
EPA  grants.  The  State  may  then  draw 
cash  through  the  ACH  for  the  expenses 
involved  in  providing  technical 
assistance  and  to  reimburse 
communities  as  construction  proceeds. , 

Within  one  year  of  the  end  of  the 
period  of  availabilify,  the  State  must 
enter  into  commitments  to  provide 
hardship  assistance  to  benefit  qualifying 
communities  in  an  amount  equaling  105 
percent  of  the  amount  of  the  grant. 

SUte  Match 

In  order  to  increase  the  amoimt  of 
funds  available  for  the  purpose  of  this 
program,  each  State  will  provide  a  5 
percent  match  for  the  grant.  The  source 
of  the  match  must  be  identified  on  or 
before  the  date  the  Federal  award  of  the 
grant  is  made,  with  actual  cash  being 
required  at  the  time  of  cash  draw  from 
the  ACH.  Matching  funds  must  not  be 
&t)m  any  fees  or  other  charges  imposed 
on  the  communities  likely  to  be  served 
by  the  grant.  The  State  caimot  use  SRF 
assets  to  acquire  the  match. 

Funding  trom  other  Federal  assistance 
programs  may  be  used  for  matching 
funds  if  specifically  allowed  by  the  laws 
and  procedures  of  those  programs. 
Funding  from  the  Environmental 
Protection  Agency  may  not  be  used  as 
match  for  this  program. 

Obligations  of  the  States  as  a  Grantee 

The  State  must  comply  with  the 
Agency's  general  grant  regulations  at  40 
CFR  part  31  to  the  extent  that  they 
involve  matters  that  are  not  addressed 
by  these  guidelines  for  administering 
the  particular  requirements  of  section 
102(d)  of  H.R.  961  and  the  Omnibus 
Appropriations  Act.  The  p€u1  31 
regulations  contain  requirements  on 
applying  for  the  grants,  maintaining 
finances  in  accordance  with  State  rules, 
and  auditing  the  grants. 

Other  matters  related  to  the  State's 
operation  of  the  program  should  be 
negotiated  between  the  State  and  the 
Regional  office,  and  should  be  specified 
in  the  States  CW  SRF  Operating 
Agreement  (OA)  or  in  the  hardship  grant 
agreement  itself  The  State  must  also 
furnish  a  statement  signed  by  the  State's 
Attorney  General  certifying  that  the 
State  has  the  legal  authority  to  receive 
and  administer  the  grant  in  accordance 
with  these  guidelines  and  that  the  State 
can  legally  bind  itself  to  the  terms  of  the 
grant  agreement.  This  Attorney 
General's  certification  can  be  done  in 
conjunction  with  the  Attorney  General's 
certification  required  for  CW  SRF 
capitalization  grants  under  40  CFR 
35.3110(d)(2). 

All  projects  that  the  State  intends  to 
provide  hardship  assistance  must 


appear  in  the  CW  SRF  lUP,  including 
individual  projects  and  the  provision  of 
technical  assistance.  The  State  agency 
that  is  receiving  the  grant  should 
consult  State  communify  development 
or  rural  assistance  departments  for 
assistance  in  identifying  qualifying 
communities.  Progress  on  hardship 
assistance  projects  must  be  described  in 
the  State's  CW  SRF  Annual  Report  A 
database  being  developed  for  the 
hardship  grants  program  in  conjunction 
with  the  SRF  Information  Management 
System  States  are  required  to  provide 
data  to  EPA  Regional  offices  for 
inclusion  in  the  information  system. 

Qnelilying  Commnnities 

In  consultation  mth  the  Regional 
office,  the  State  may  provide  hardship 
assistance,  including  technical 
assistance,  to  benefit  any  conununify  of 
more  than  a  single  household  but  no 
more  than  3,000  inhabitants  that  is 
identffied  by  the  State  as  a  rural 
communify.  is  not  a  remote  area  within 
the  corporate  boundaries  of  a  larger  cify, 
and  satisfies  the  criteria  described 
below.  In  cases  where  the  entire  State  is 
divided  into  incorporated  areas,  the 
State  should  propose,  as  part  of  its 
application  for  Regional  approval,  a 
method  for  delineating  rural 
communities. 

In  the  legislative  history  to  the  Clean 
Water  Amendments  of  1995.  national 
per  capita  income  and  unemployment 
rates  are  the  criteria  recommended  by 
the  sponsors  of  section  102(d)  for 
determining  whether  a  communify  is 
"severely  economically  disadvantaged" 
(House  debate,  remarks  of  Mr.  Shuster. 
Cong.  Rec.  H5008.  May  16, 1995). 
Consequently,  a  communify  may  qualify 
for  hardship  assistance  if,  on  the  date 
the  communify  appUes  for  assistance: 

•  The  commimify  lacks  centralized 
wastewater  treatment  or  collection 
systems  or  needs  improvenltents  to 
onsite  wastewater  treatment  systems 
and  the  State  determines  that  assistance 
will  improve  public  health  or  reduce  an 
environmental  risk;  and 

•  Per  capita  annual  income  of 
residents  served  by  the  project  does  not 
exceed  80  percent  of  national,  per  capita 
income,  based  on  data  available  as 
indicated  in  the  following  paragraphs; 
and 

•  On  the  date  the  communify  applies 
for  assistance,  the  local  unemployment 
rate  exceeds  by  one  percentage  point  or 
more  the  most  recently  reported, 
average  yearly  national  imemployment 
rate. 

Due  to  the  shortage  of  up-to-date 
income  and  unemployment  information 
for  hardship  communities.  States  will 
have  the  flexibilify  to  determine  the 


source  of  the  data  and  the  methodology 
used  to  compare  communities  to  these 
standards.  This  information  should  be 
included  in  the  State's  hardship  grant 
application  and  is  subject  to  Regional 
approval. 

Per  Capita  iDcome  Data 

There  are  two  sources  of  national  per 
capita  income  data — the  Bureau  of  the 
Ceinsus  and  the  Bureau  of  Economic 
Analysis  (BEA).  The  most  recent, 
comprehensive  nationwide  survey  of 
per  capita  income  was  provided  by  the 
Bureau  of  the  Census  in  1990.  This 
income  data  is  periodically  updated. 
The  Bureau  of  the  Census  measures  per 
capita  income  by  cash  equivalents.  In 
1994,  the  updated  national  per  capita 
income  reported  by  the  Btireau  of  the 
Census  was  $16,555,  80  percent  of 
which  is  $13,244. 

The  Bureau  of  Economic  Analysis 
also  measures  per  capita  income. 
However,  their  measure  includes  cash 
income  as  well  as  other  income,  such  as 
benefits,  food  stamps,  etc.  BEA's  1994 
national  per  capita  income  was 
$21,696.80  percent  of  which  is  $17,357. 

Local  level  data  is  also  available  to 
varying  degrees  from  the  Bureau  of  the 
Census  and  the  Bureau  of  Economic 
Analysis.  The  1990  Census  has  the  most 
recent  comprehensive  local  level  data 
available.  In  1994  the  Bureau  of  the 
Census  updated  per  capita  income  data 
for  the  nation.  States,  and  metropolitan 
statistical  areas.  BEA  updates  their  per 
capita  income  yearly  to  the  counfy  level. 
The  latest  counfy  level  BEA  data  is  for 
1994.  States  and  commiuiities  may  also 
choose  to  generate  local  level  data  by 
performing  a  survey  of  the  conununify. 
Income  survey  tooLs  are  used  for  the 
U.S.  Department  of  Housing  and  Urban 
Development's  Communify 
Development  Block  Grant  program  that 
can  be  modified  for  use  in  this  program. 

Options  for  comparing  local  data  to 
national  data  include,  but  are  not 
limited  to: 

•  Comparing  a  communify's  1990 
Census  data  to  national  data  bom  the 
1990  Census: 

•  Adjusting  1990  Census  data  for  a 
communify  to  a  more  recent  year,  using 
State  multipliers,  so  that  it  is 
comparable  to  the  latest  national  Census 
data; 

•  Surve3ring  a  conununify  to  gather 
up-to-date  load  data  for  comparison  to 
either  Census  or  BEA  data  as 
appropriate;  or 

•  Using  counfy  BEA  data  to  qualify 
the  counfy  as  a  whole  for  the  income 
requirement.  Small  communities  within 
that  counfy  that  meet  the  other  criteria 
of  size,  rural,  lack  of  access  to 


wastewater  systems,  and  unemployment 
would  then  qualify  for  funding. 

Unei^ilojrinent  Data 

Unemployment  data  is  available  from 
the  Bureau  of  Labor  Statistics  (BLS).  The 
unemployment  rates  are  updated 
monthly  for  the  national.  State,  and 
counfy  level.  Average  yearly 
unemployment  is  computed  by  adding 
the  last  12  monthly  unemployment  rates 
and  dividing  by  12  for  both  the  national 
and  counfy  level.  States  are  free  to  use 
counfy  BLS  data  to  qualify  the  coimfy 
as  a  whole  for  the  unemployment 
requirement  Small  communities  within 
that  counfy  that  meet  the  other  criteria 
of  size,  rural,  lack  of  access  to 
wastewater  systems,  and  per  capita 
income  would  then  qualify  for  funding. 
States  and  commiuiities  may  also 
choose  to  generate  communify  level 
unemployment  data  by  performing  a 
survey  of  the  communify. 

Eligible  Projects 

A  State  can  provide  assistance  from 
the  grant  for  the  planning,  design  and 
construction  of  publicly  owned 
treatment  works  and  alternative 
wastewater  systems.  Publicly  owned 
treatment  works  and  alternative 
treatment  sjrstems  include  those  defined 
in  section  212  of  the  Qean  Water  Act 
which  are  commonly  funded  under  the 
CW  SRF  program  and  with  construction 
grants  under  Title  D  of  the  Act.  States 
should  consider  how  projects  receiving 
hardship  assistance  will  best  meet  the 
objectives  of  their  watershed  plans  or 
the  Intended  Use  Plan,  where  watershed 
plans  are  not  available,  when  selecting 
projects  for  funding.  Recipients  of 
hardship  assistance  should  consider  the 
cost-efEsctiveness  of  alternative  means 
for  addressing  its  wastewater  treatment 
needs. 

The  sponsors  of  H.R.  961  viewed  the 

assistance  options  under  section  102(d) 
broadly,  stating  in  the  Committee  Report 
that  they  include  "training,  technical 
assistance  and  educational  programs 
relating  to  the  operation  and 
maintenance  of  such  sanitation 
services."  (H.  Rept  104-112.  p.  101). 
The  decision  on  the  level  of  funding  to 
provide  for  planning,  design  and 
construction  versus  training,  technical 
assistance  and  education  programs  is  at 
the  State's  discretion.  However,  onsite 
technical  assistance  may  only  be 
provided  to  qualified  communities  and 
the  primary  purpose  of  technical 
seminars  and  other  training  must  be  to 
train  qualified  commimities. 
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Obtaining  Hardship  Rural  Community 
Assistance 

Before  the  State  may  offer  hardship 
assistance,  it  must  ensure  that  projects 
in  qualifying  communities  appear  in  the 
CW  SRF  Intended  Use  Plan  (lUP).  The 
State  should  explain  in  its  lUP  the  level 
of  SRF  loan  and  hardship  grant 
assistance  that  may  be  available  for 
these  communities.  Hardship  grants 
should  be  available  only  to  the  extent 
that  an  SRF  loan  is  not  affordable.  In  the 
State's  CW  SRF  Annual  Report  (section 
606(d)  of  the  Qean  Water  Act),  which 
contains  information  relating  to  the 
goals,  objectives,  and  accomplishments 
set  out  in  its  lUP.  the  State  must  also 
report  on  the  progress  of  its  hardship 
grant  assistance  efforts. 

Quahfying  communities  should  apply 
for  hardship  assistance  when  applying 
for  CW  SRF  loans  under  procedures 
established  for  the  State's  CW  SRF 
program.  The  State  and  the  community 
can  then  decide  on  the  appropriate  mix 
of  SRF  loan  funds  and  hardship 
assistance.  If  a  community  cannot  afford 
a  15%  SRF  loan,  it  may  receive  more 
than  an  85%  grant  or  hardship 
assistance  only  and  proceed  under  the 
general  grant  regulations  at  40  CFR  part 
31,  as  described  previously. 

Attachment  A — Hardship  Grants  for 
Rural  Communities 

From  the  Onmibus  Consolidated 
Rescissions  and  Appropriations  Act  of 
1996  (Pub.  L.  104-134): 
State  and  Tribal  Assistance  Grants 

For  environmental  programs  and 
infrastructure  assistance  .  .   .  Provided 
Further,  that  of  the  funds  made  available 
under  this  heading  for  capitalization  grants  to 
State  Revolving  Funds  under  title  VI  of  the 
Federal  Water  Pollution  Control  Act,  as 
amended,  $50,000,000  shall  be  for 
wastewater  treatment  in  imfmvetished 
communities  pursuant  to  section  102(d)  of 
H.R.  961  as  approved  by  the  United  States 
House  of  Repreaentatives  on  May  16. 
1995  .  .  . 

From  H.  Rept  104-384  (Conference 
Report  to  accompany  H.R.  3019,  which 
would  he  enacted  as  the  Omnibus 

Consolidated  Rescissions  and 
Appropriations  Act  of  1996): 

From  witliin  the  amount  appropriated  for 
wastewater  capitalization  grants,  S50.000.000 
is  to  be  made  available  for  wastewater  grants 
to  impoverished  communities  pursuant  to 
lection  102(d)  of  H.R.  961  as  approved  by  the 
House  of  Representatives  on  May  16. 1995.' 
The  ConfiBrees  expect  tiie  Agency  to  cloiely 
monitor  state  compliance  %irith  this  provision 
to  assure  that  funds  are  obligated 
appropriately  and  in  a  timely  manner. 
Unused  funds  allocated  for  this  purpose  are 
to  be  made  available  for  other  wastewater 
capitalization  grants. 


From  section  102(d)  of  H.R.  961,  the 
Clean  Water  Amendments  of  1995, 
adding  subsection  (5)  to  section  104(q) 
of  the  Federal  Water  Pollution  Control 
Act: 

(5)  Small  Impoverished  Communities — 

(A)  Grants. — The  Administrator  may  make 
grants  to  States  to  provide  assistance  for 
planning,  design,  and  construction  of 
publicly  owned  treatment  works  and 
alternative  wastewater  treatment  systems  to 
provide  wastewater  services  to  rural 
communities  of  3,000  or  less  that  are  not 
currently  served  by  any  sewage  collection  or 
wastewater  treatment  system  and  are  severely 
economically  disadvantaged,  as  determined 
by  the  Administrator. 

(B)  Authorization. — There  is  authorized  to 
be  appropriated  to  carry  out  this  paragraph 
$50,000,000  per  fiscal  year  for  fiscal  years 
1996  through  2000. 

From  H.  Rept.  104-112,  to  accompany 
H.R.  961,  the  Clean  Water  Amendments 
of  1995: 

Wastewater  Treatment  in  Impoverished 
Communities.  Section  102(d]  authorizes  $50 
million  per  3^ear  for  fiscal  years  1996  through 
2000  for  EPA  to  award  grants  to  SUtes  for 
funding  the  planning,  design  and 
construction  of  POTWs  in  small, 
impoverished  communities  of  3.000  people 
or  less  that  lack  sewage  treatment  systems 
and  are  severely  economically 
disadvantaged. 

In  communities  with  these  circumstances, 
the  committee  believes  the  award  of  fiederal 
grant  monies  is  justified  for  the  protection  of 
human  health  and  the  enviroiunent.  and  as 
further  insurance  for  the  government's 
investment,  grant  monies  may  be  used  for 
training,  technical  assistance  and  education 
programs  relating  to  the  operations  and 
maintenance  of  such  sanitation  services. 

Despite  enactment  of  the  Federal  Water 
Pollution  Control  Act  of  1972  and  the 
expenditure  of  billions  in  federal  funds  for 
the  construction  of  POTWs  (sic),  thousands 
of  small  communities  still  are  not  served  by 
central  wastewater  treatment  CKilities  today. 
Many  small  impoverished  communities  lack 
the  resources  even  to  repay  low  or  zero- 
interest  loans  under  the  current  SRF 
structure.  Without  financial  assistance, 
untreated  human  sewage  will  continue  to 
flow  from  pip>e8  and  seep  from  poorly 
functioning  septic  systems  and  privies, 
posing  human  health  and  enviroiunental 
risks. 

The  Committee  anticipates  working  closely 
with  the  Administrator  to  develop 
appropriate  criteria  regarding  "severely 
economically  disadvantaged." 

From  House  debate  on  H.R.  961 
(Congr.  Rec.  H5008,  104th  Congress,  1st 
session);  Remarks  of  Mr  Shuster, 
Chairman,  Transf>ortation  and 
Infrastructure  Committee: 

Administration  of  the  funding  provisions 
need  additional  clarification.  Section  102(d) 
of  H.  R.  961  authorizes  the  Administrator  of 
EPA  to  make  grants  to  the  States  for 
planning,  design,  and  construction  of 
publicly  owned  traatment  works  in  rural 


communities  of  3.000  people  or  less  which 
are  severely  economically  disadvantaged. 
The  committee  report  states  the  committee's 
intention  to  work  closely  with  the 
Administrator  to  develop  appropriate  criteria 
regarding  severely  economically 
disadvantaged.  1  wish  to  clarify  that  the 
committee  considers  eligible  communities  as 
those  having  a  per  capita  income  of  no  more 
than  SO  percent  of  the  national  average  and 
an  unemployment  rate  of  1  percent  or  more 
above  the  national  average. 

Attachment  B — Memorandum 

SUBJECT:  Proposed  Delegation  of 
Authority  to  Approve  Grants  and 
Cooperative  Agreements  for  Water 
Infrastructure  Projects  for  Fiscal 
Year  1996  and  Subsequent  Years  to 
the  State  and  Tribal  Assistance 
Grants  Account  and  any  Successor 
Accounts— DECISION 
MEMORANDUM 
FROM: 
Robert  Thorlakson.  Director  /s/ 
Office  of  Water/Office  of  Research  and 
Envelopment  Human  Resources 
Staff 
David  R.  Alexander.  Director  /s/ 
Organization  and  Management 
Consulting  Services 
TO:  The  Administrator 
THRU:  AX 

Issue:  The  Office  of  Water  (OW) 
proposes  delegating  to  Regional 
Administrators  (RAs)  the  authority  to 
approve  grants  and  cooperative 
agreements  for  water  infrastructure 
projects  and  grants  to  States  for 
providing  assistance  to  "severely 
economically  disadvantaged  rural 
communities"  from  fimds  appropriated 
in  Fiscal  Year  1996  and  subsequent 
years  to  the  State  and  Tribal  Assistance 
Grants  Account  and  any  successor 
accounts. 

Background 

The  Fiscal  Year  1995  Appropriations 
Act  for  VA.  Hud,  and  Independent 
Agencies  (P.L.  103-327)  authorized  the 
award  of  grants  for  50  water 
infrastructure  projects  identified  in  the 
Conference  Repxirt  (H.R.  Report  No.  715, 
103d  Congress.  2d  Sess.  at  39— ;3 
(1994)).  The  authority  to  award  these 
grants  was  delegated  to  Regional 
Administrators  by  Delegation  No.  1-92, 
1200  TN  373,  dated  10/31/94).  All  funds 
available  for  the  50  projects  under  this 
appropriation  have  been  awarded. 

The  EPA  section  of  the  Omnibus 
Consolidated  Rescissions  and 
Appropriations  Act  of  1996  (P.L.  104- 
134)  authorizes  $306.5  million  in  grant 
funding  for  22  water  infrastructure 
projects  including  some  for  which  ^unds 
have  been  provided  by  P.L.  103—327  and 
for  which  additional  grants  have  been 
awarded  from  funds  provided  by 


Continuing  Resolutions  (CRs)  enacted 
prior  to  the  enactment  of  P.L.  103-134. 
Close  coordination  with  State  and  local 
agencies  requires  award  and 
administration  of  these  grants  and 
cooperative  agreements  at  the  regional 
level. 

Analysis  and  Review 

A  new  delegation  is  needed  to  allow 
Regional  Administrators  to  award  the 
remaining  funds  authorized  by  P.L. 
104-134  for  Congressionally-designated 
water  infrastructure  projects  and  grants 
to  States  for  providing  assistance  to 
"severely  economically  disadvantaged 
rural  communities"  because  these  grants 
will  be  subject  to  different  terms  and 
conditions — for  example  those 
concerning  local  cost-share 
arrangements — than  those  awarded  writh 
funds  provided  by  P.L.  103-327  and  the 
FY  1996  CRs.  Further,  the  FY  1996 
Appropriations  Act  (P.L.  104-134)  is  the 
only  statutory  authority  to  award  grants 
to  many  of  the  projects,  so  delegations 
already  issued  for  other  statutes  (such  as 
the  Clean  Water  Act)  are  insufficient  to 
allow  Regional  Administrators  to  award 
the  grants.  The  new  delegation  of 
authority  has  been  written  so  it  will 
cover  grants  for  similar  water 
infrastructure  projects  authorized  by 
future  appropriations  to  the  State  and 
Tribal  Assistance  Grants  Accoimt  or 
successor  accounts. 

The  delegation  proposal  was 
distributed  under  the  Directives 
Clearance  Record  review  process  to  15 
offices.  Three  offices  and  three  regions 
submitted  comments.  The  Office  of 
Grants  and  Debarment  (OGD)  and 
Region  8  submitted  comments  relating 
to  the  appropriate  level  for  redelegation 
authority.  The  OGD  also  proposed 
adding  an  additional  reference  and 
deleting  another  reference.  The  Office  of 
General  Coimsel  had  editorial 
comments  and  reviewed  language 
changes  proposed  by  other  reviewers. 
Region  2  comments  suggested  that  this 
delegation  provide  authority  to  award 
grants  to  States  for  providing  assistance 
to  "severely  economically 
disadvantaged  rural  communities."  No 
issue  resolution  was  requested  by  any 
office  or  regions  and  editorial  comments 
submitted  were  incorporated  into  the 
final  delegation. 

Recommendation 

This  delegation  is  needed 
immediately  to  resfrand  to  the 
nimierous  requests  from  grantee 
agencies  who  have  already  developed 
applications.  We  recommend  that  you 
approve  the  proposed  delegation  by 
signing  below. 

Approved:  Carol  M.  Browner. 


Dated:  June  21. 1996. 
Attachment 

Delegation  of  Authority — Grants  and 
Cooperative  Agreements  for  Water 
Infrastructure  Projects  from  Funds 
Appropriated  for  FY  1996  and 
Subsequent  Years  to  the  State  and  Tribal 
Assistance  Grants  Account  and  Any 
Successor  Accounts. 

Delegations  Manual 

[1200  TN  425] 
June  21. 1996. 

General,  Administrative,  and 
Miscellaneous 

1-102.  Grants  and  cooperative 
agreements  for  water  infrastructure 
projects  from  funds  appropriated  for 
fiscal  year  1996*  and  subsequent  years 
to  the  State  and  Tribal  Assistance  Grants 
Account  and  any  successor  accotuits. 

1.  Authority:  To  approve  grants  and 
cooperative  agreements  for  water 
infrastructure  projects  and  grants  to 
States  for  providing  assistance  to 
"severely  economically  disadvantaged 
rural  communities"  from  funds 
appropriated  for  Fiscal  Year  1996*  and 
subsequent  years  to  the  State  and  Tribal 
Assistance  Grants  Account  and  any 
successor  accoimts  and  to  perform  other 
activities  necessary  for  the  effective 
administration  of  those  grants  and 
cooperative  agreements. 

2.  To  Whom  Delegated:  Regional 
Administrators. 

3.  Redelegation  Authority:  This 
authority  may  be  redelegated  to  the 
Division  Director  or  equivalent  level 
and  may  not  be  redelegated  further. 

4.  Limitations:  a.  This  delegation 
applies  only  to  those  grants  and 
cooperative  agreements  for  which  there 
is  no  authority  other  than  the  statute 
making  appropriations  to  the  State  and 
Tribal  Assistance  Grants  Account  and 
any  successor  accounts  in  Fiscal  Year 
1996*  and  subsequent  years. 

b.  Awards  are  subject  to  guidance 
issued  by  Office  of  Wastewater 
Management  and  Office  of  Comptroller. 

5.  Additional  References:  a.  Authority 
to  execute  (sign)  these  financial 
assistance  agreements  is  delegated  to  the 
Regional  Administrators  under 
E)elegation  1-14,  "Assistance 
Agreements"; 

b.  40  CFR  Part  31, 

c.  40  CFR  Part  40  for  Demonstration 
grants, 

d.  40  CFR  Part  35,  Subpart  K,  and 

e.  EPA  Assistance  Administration 
Manual. 


*  The  Omnibus  Consolidated  Rescissions  and 
Appropriatioos  Act  of  1»96  (P.L.  10«-134). 


Attachment  C — Cross-Cutting  Federal 
Authorities  Applicable  as  of  June  1996 

(Note:  This  list  is  subject  to  change.  For 
further  information  about  the  applicability  of 
specific  requirements,  please  contact  the 
appropriate  Regional  Office  of  EPA.) 

Environmental 

Archeological  and  Historic  Preservation 

Act  of  1974,  PL  93-291 
Clean  Air  Act,  42  USC  7506(c) 
Coastal  Barrier  Resources  Act,  16  USC 

3501,etseq. 
Coastal  Zone  Management  Act  of  1972, 

PL  92-583.  as  amended 
Endangered  Species  Act,  16  USC  1531, 

etseq. 
Executive  Order  11593.  Protection  and 

Enhancement  of  the  Cultiual 

Environment 
Executive  Order  11988,  Floodplain 

Management 
Executive  Order  11990,  Protection  of 

Wetiands 
Farmland  Protection  Policy  Act,  7  USC 

4201,  etseq. 
Fish  and  Wildlife  Coordination  Act,  PL 

85-624.  as  amended 
National  Historic  Preservation  Act  of 

1966,  PL  89-665,  as  amended 
Safe  Drinking  Water  Act,  section 

1424(e),  PL  920523,  as  amended 
Wild  and  Scenic  Rivers  Act,  PL  90-542, 

as  amended 

Economic 

Demonstration  Cities  and  Metropolitan 
Development  Act  of  1966,  PL  89- 
754,  as  amended 

Section  306  of  the  Clean  Air  Act  and 
Section  508  of  the  Clean  Water  Act, 
including 
Executive  Order  11738, 
Administration  of  the  Clean  Air  Act 
and  the  Federal  Water  Pollution 
Control  Act  with  Respect  to  Federal 
Contracts,  Grants,  or  Loans 

Social 

Age  Discrimination  Act,  PL  94-135 
Civil  Rights  Act  of  1964,  PL  88-352 
Section  13  of  PL  92-500;  Prohibition 

against  sex  discrimination  under  the 

Federal  Water  Pollution  Control  Act 
Executive  Order  11246,  Equal 

Employment  Opportunity 
Executive  Orders  11625  and  12138, 

Women's  and  Minority  Business 

Enterprise 
Rehabilitation  Act  of  1973,  PL  93-112 

(including  Executive  Orders  1 1914 

and  11250) 

Misce/7aneous 

Uniform  Relocation  and  Real  Property 
Acquisition  Policies  Act  of  1970,  PL 
91-«46 

Executive  Order  12549.  Debarment  and 
Suspension 
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Attachment  D— Fiscal  Year  1996 
Allotment  of  Hardship  Grant 
Assistance 


State 


ALABAMA 

ALASKA 

ARIZ04A 

ARKANSAS  

CAUFORNIA  

COLORAIXD 

CONNECTICUT  

DELAWARE  

DIST.  OF  COLUMBIA  . 

FLORIDA  

GEORGIA 

HAWAII  

IDAHO  

ILLINOIS  .„ 

INDIANA  

IOWA  

KANSAS .. 

KENTUCKY  

LOUISIANA  „ , 

MAINE  

MARYLAND , 

MASSACHUSETTS 

MICHIGAN 

MINNESOTA  

MISSISSIPPI  

MISSOURI 

MONTANA „... 

NEBRASKA  

NEVADA  

NEW  HAMPSHIRE 

NEW  JERSEY  

NEW  MEXICO 

NEW  YORK  

NORTH  CAROLINA  

NORTH  DAKOTA 

OHIO  „. 

OKLAHOMA  

OREGON 

PENNSYLVANIA  

RHODE  ISLAND  

SOUTH  CAROLINA  

SOUTH  DAKOTA  

TENNESSEE  ..„ 

TEXAS 

UTAH  

VERMONT 

VIRGINIA 

WASHINGTON 

WEST  VIRGINIA  

WISCONSIN 

WYOMING 

AMERICA  SAMOA  

GUAM _ 

N.  MARIANAS 

PUERTO  RICO  

TT  OF  PALAU  „. 

VIRGIN  ISLANDS 


TOTAL 


Households  w/ 
o  access  allo- 
cation 
@$37.5M 
(75%  of  $50 
M) 


$1,107,300 

132.500 

316.200 

670.300 

1.232.500 

310.000 

448.400 

133.200 

0 

1.303.300 

1.514.800 

57.400 

230.600 

784,300 

1.062.400 
325,600 
266.000 

1.061,300 
770.900 
569.800 
513.100 
651.600 

1.879.100 
746.200 
758.500 
914.400 
214,000 
156.200 
67,600 
425,500 
396.700 
258.600 

1.894.800 

2.326.300 
101,800 

1.462.500 
568.100 
506,800 

2.166.900 
104.200 
954,000 
111.500 

1.246,600 

2.050.500 
104.200 
290.500 

1.220.700 
774,700 
657.400 

1.034.500 
85.400 
33.600 
24.300 
15.600 
487.300 
0 
19.500 


37.500.000 


Income  based 

allocation 

@$12.5M 

(25%  of  $50 

M) 


$348,500 
61.600 
128.300 
362.000 
194.700 
168.400 
4.200 
22.700 
0 
207.400 
378.300 
52.000 
138.100 
532.900 
345.700 
511.500 
385.400 
313.100 
296.900 
74.000 
44.900 
10.600 
401,600 
504.900 
286.500 
547,500 
127.200 
316,200 
27.100 
22.800 
19.200 
131.100 
257^00 
365.800 
182.800 
522.900 
421.500 
174.500 
610.900 
0 
210.900 
210.800 
309.400 
892.100 
186.500 
42.500 
155.600 
161,800 
260.200 
321.300 
54.600 
11.200 
8.100 
5.200 
162.400 
0 
6,500 


12,500.000 


State  alloca- 
tion @$50M 


$1,455,800 
194.100 
444,500 
1.032.300 
1.427.200 
478.400 
452.600 
155.900 
0 
1.510.700 
1,893.100 
109.400 
368,700 
1.317.200 
1.398.100 
837,100 
651,400 
1.364.400 
1.067.800 
643.800 
558.000 
662.200 
2.280.700 
1.251.100 
1.045.000 
1.461,900 
341.200 
472.400 
94.700 
448.300 
415,900 
389,700 
2.152.000 
2.692,100 
284.600 
1.985.400 
989,600 
681.300 
2.777.800 
104.200 
1.164,900 
322,300 
1.556.000 
2.942,600 
290.700 
333,000 
1 ,376,300 
936.500 
917.600 
1.355.800 
140,000 
44,800 
32.400 
20.800 
649,700 
0 
26.000 

50,000.000 


Attachment  E — Allotment  Methodology 
for  the  Hardship  Grants  Program 

The  1990  Census  of  Housing  provides 
information  on  the  structural 
characteristics  of  homes,  including  the 
type  of  sewage  disposal.  Specifically, 
Table  13  of  the  Census  of  Housing 
provides  the  number  of  housing  units  in 
rural  areas  that  are  served  by  public 
sewers,  septic  tanks  and  cesspools,  and 
other  means.  The  State  allotment  for  the 
households  portion  of  the  funding  is 
computed  by  taking  the  total  number  of 
rural  households  served  by  septic  tanks 
and  cesspools  and  other  means 
(excluding  sewered  households  and 
farms)  within  each  State  divided  by  the 
national  number  of  rural  households 
served  by  septic  tanks  and  cesspools 
and  other  means.  This  percentage  is 


multiplied  by  $37,500,000,  which  is  75 
percent  of  $50,060,000  appropriated  for 
the  program,  to  provide  die  dollar 
amount  for  the  households  without 
access  portion  of  the  allotment  for  each 
State.  Some  administrative  adjustments 
were  then  made  to  the  final  States" 
allocation  to  accommodate  the  use  of 
CW  SRF  allotment  percentages  for  the 
Territories. 

The  1990  Census  of  Population 
provides  per  capita  income  (PCI)  data.  A 
computer  file  was  generated  by  the 
Bureau  of  the  Census  to  provide  the 
number  of  communities  in  each  State 
that  have  rural  populations  of  2,500  or 
less  and  had  a  per  capita  income  less 
than  80  percent  of  the  National  per 
capita  income.  The  per  capita  allotment 
percentage  was  computed  by  dividing 
the  number  of  people  in  each  State  in 


communities  less  than  2,500  that  meet 
the  80  percent  PQ  criteria  by  the 
national  popiUation  in  communities  of 
less  than  2,500  that  meet  the  80  percent 
PCI  criteria.  This  percentage  is 
multiplied  by  $12,500,000,  which  is  25 
percent  of  $50,000,000,  to  provide  the 
dollar  amount  for  the  income  portion  of 
the  allotment  for  each  State.  As  with  the 
household  formula,  CW  SRF 
percentages  were  used  for  the 
Territories  and  administrative 
adjustments  were  made  to  the  final 
States"  allocation. 

The  funding  level  from  both  parts  of 
the  formula  are  added  together  to 
provide  the  total  funding  allotment  for 
each  State. 

(FR  Doc.  97-7070  FUed  3-1&-97;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
edrtcxially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  ist  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  20.  1997 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Insurance 

Corporation 

Crop  insurance  regulations: 
Cotton;  published  2-18-97 
Forage  seeding;  published 
3-20-97 

AGRICULTURE 
DEPARTMENT 
Rural  UtUittes  Service 

Tetocommunications  standards 
and  specifications: 

Matenats,  equipment,  and 
constructiofv— 
Postloan  engineering 

services  contract; 

published  2-18-97 

COMMERCE  DEPARTMENT 
Nationai  Oceanic  and 
Atmospheric  Administration 
Fnhery  conservation  and 

management 

^4ortheastem  United  States 
fisheries — 

Atlantic  Uuefish;  pubhshed 
3-20-97 

DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 

Sea  Gift.  NJ;  National 
Guard  Training  Center; 
published  3-5-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides:  tolerances  in  food, 
arvmal  feeds,  and  raw 
agncuftural  commodities: 
Tebuferwzide:  published  3- 
20-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Sponsor  name  and  address 
changes — 

Teva  PtiarmaceuticaJs 
USA;  published  3-20-97 
INTERIOR  DEPARTMENT 
FMi  and  Wildlife  Service 
Importation,  exportation,  arxl 
transportation  o(  wikftfe: 
Polar  bear  trophies; 
importation  from  Canada; 
published  2-18-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Pork  promotion,  research,  and 
consumer  information; 
comments  due  by  3-28-97; 
published  2-2&-97 

AGRICULTURE 

DEPARTMENT 

Anintal  and  Plant  Health 

Inspection  Service 

Overtime  services  relating  to 

imports  and  exports: 

Agricultural  quarantine  arxj 

inspection  services;  user 

fees;  comments  due  by  3- 

28-97;  published  1-27-97 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  loans: 
Pre-loan  policies  arxJ 
procedures;  conventional 
utility  indenture  use  as 
security  instrument; 
comments  due  by  3-24- 
97;  published  2-20-97 

AGRICULTURE 
DEPARTMENT 

Agricultural  commodMes;     ' 
commercial  sales  financing; 
comments  due  by  3-28-97; 
published  1-27-97 

COMMERCE  DEPARTMENT 
Natiortal  Oceanic  and 
Atmospheric  Administration 

Fishery  cor^servabon  arxl 
management: 
Aiaska;  fisheries  of 
Exclusive  Ecorxxnic 
Zone — 

Pacific  halibut  and 

satJiefish;  comments 
«^  due  by  3-24-97; 

published  2-21-97 
Pollock;  comments  due  by 

3-24-97;  published  2-27- 

97 

EDUCATION  DEPARTMENT 
PostsecoTKlary  educatxxi: 
Student  assistance  general 
provisions — 
Compliarx»  audits  and 
financial  responsibility 
starxlards;  comments 
due  by  3-24-97; 
published  2-18-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natkxial  arnsston  standards: 
Petroleum  refinery  sources, 
new  arxJ  existing; 
comments  due  by  3-24- 
97;  published  2-21-97 


Air  quality  implementatkxi 
plans;  approval  arxl 
promulgatkxi;  various 
States: 
California;  comments  due  by 

3-26-97;  published  2-24- 

97 
Marytarxl;  comments  due  by 

3-27-97;  published  2-25- 

97 
Ohk);  conrvnents  due  by  3- 

27-97;  published  2-25-97 
Oregon;  comments  due  by 

3-27-97;  published  2-25- 

97 
Washington:  comments  due 

by  3-28-97;  published  2- 

26-97 
Air  quality  planning  purposes; 
desigrutkxi  of  areas: 
Pennsylvania;  comments 

due  by  3-27-97;  published 

2-25-97 
Clean  Air  Act: 
State  operating  permits 

programs- 
Maine;  comments  due  by 
3-24-97;  published  2-21- 
97 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Federal  Agricultural 
Mortgage  Corporation; 
receivers  and 
conservators;  comments 
due  by  3-26-97;  published 
2-24-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services; 
Competitive  bidding 
procedures;  comments 
due  by  3-27-97;  published 
3-21-97 
Practice  and  procedure: 
Regulatory  fees  (1997  FY); 
assessment  arxl 
collection;  conxnents  due 
by  3-25-97;  published  3- 
10-97 
Radio  stations;  table  of 
assignments: 

California;  conrvnents  due  by 

3-24-97;  published  2-7-97 

Cotorado;  comments  due  by 

3-24-97;  published  2-7-97 

Idaho;  comments  due  tjy  3- 

24-97;  published  2-7-97 
Michigan;  comments  due  by 
3-24-97;  published  2-7-97 
Mfohigan;  comments  due  t>y 
3-24-97;  published  2-7-97 
MKhigan;  comments  due  by 
3-24-97;  published  2-7-97 
Wyoming;  corrvnents  due  t)y 
3-24-97;  published  2-7-97 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Committees;  estat>lishment, 
renewai,  termination,  elc.: 


National  Manufactured 
Home  Advisory  Courxal; 
membership  nomination; 
comments  due  by  3-2&- 
97;  published  2-26-97 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Law  arxj  order  on  Indian 
resen/ations: 

Courts  of  Indian  Offenses 
and  law  and  order  code; 
correctkxi;  comments  due 
by  3-28-97;  published  2- 
26-97 

Tribal  reverxje  alfocation 
plans;  comments  due  by  3- 
24-97;  published  2-20-97 
Correction;  comments  due 

by  3-24-97;  published  3-7- 

97 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  arxj  Uireatened 
spedes: 

Pallid  manzanita;  comments 
due  by  3-27-97;  published 
2-25-97 

INTERIOR  DEPARTMENT 
Minerals  Managen>ent 
Service 

Administrative  appeals 
process;  comments  due  by 
3-27-97;  published  12-23-96 
Royalty  management 
Oil  valuation;  Federal  leases 
and  Federal  royalty  oil 
sale;  comments  due  t)y  3- 
25-97;  published  1-24-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abarxloned  mine  land 
reclamation  plan 
submissions: 

Texas;  conrvnents  due  t>y  3- 
24-97;  published  2-21-97 
LABOR  DEPARTMENT 
Employment  Standards 
Administration 
Federal  Coal  Mine  Health  and 
Safety  Act  of  1969.  as 
amerided: 

Black  Lung  Benefits  Act- 
Processing  arxl 
adjudication  of  Individual 
claims  by  former  coal 
miners  and  deperxjents; 
comments  due  by  3-24- 
97;  published  1-22-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment 
Presidential  management 
intern  program;  conrvnents 
due  by  3-24-97;  published 
1-22-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 


Plain  English  disctosure; 
.  conrvnents  due  b/f  3-24- 
97;  published  1-21-97 
SMALL  BUSINESS 
ADMINISTRATION 
Business  kian  policy: 
Depository  and  nor>- 
depository  lenders; 
financing  and 
securitization  of 
unguaranteed  portions  of 
Small  Business  Act 
guaranteed  foans; 
conrvnents  due  by  3-28- 
97;  published  2-26-97 
Snrtall  business  size  standards 
and  government  contracting 
assistance  regulations: 
Very  small  txjsiness 
concerns;  comments  due 
by  3-24-97;  published  1- 
21-97 
SOCIAL  SECURITY 
ADMINISTRATION 
Supplemental  security  irxx>me: 
Aged,  blind,  arxl  disabled — 
Eligibility  arxl  t>enefit 
anxDunts  affected  t>y 
ineliglt)le  spouses  or 
parents  who  are  at>sent 
from  household  due 
solely  to  active  military 
service;  comments  due 
by  3-25-97;  published 
1-24-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 


Massachusetts;  comments 
due  by  3-25-97;  pubUshed 
1-24-97 
Regattas  arxl  nrtarine  parades: 
Crawford  Bay  Crew  Classic; 
comments  due  by  3-24- 
97;  published  2-21-97 
Vessel  inspection  alternatives: 
Classification  procedures; 
conrvnents  due  by  3-27- 
97;  published  12-27-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  arxl  flight 
rules,  etc.: 

Qrgni  Canyon  Natiortal 
Park.  CO;  special  flight 
rules  in  vKinity  (SFAR 
No.  50-2);  conrvnents  due 
by  3-24-97;  published  2- 
26-97 
Airworthiriess  directives: 
Airbus;  conrvnents  due  by  3- 

24-97;  published  2-12-97 
Airbus  IrxJustrie;  comments 
due  by  3-28-97;  published 
2-18-97 
British  Aerospace; 
comments  due  by  3-27- 
97;  published  2-14-97 
Jetstream;  conrvnents  due 
by  3-27-97;  published  2- 
14-97 
McDorvieH  Douglas; 
conrvnents  due  t>y  3-28- 
97;  published  1-27-97 


Raytheon;  conrvnents  due  by 
3-24-97;  published  2-12- 
97 
Airworthiness  standards: 
Special  corxlitions — 
Beechcraft  model  E90 
airplane;  comments  due 
by  3-24-97;  published 
2-21-97 
Sino  Swearingen  nrxxlel 
SJ30-2  airplane; 
conrvnents  due  by  3-24- 
97;  published  2-21-97 
Class  D  airspace;  conrvnents 
due  by  3-27-97;  published 
1-27-97 
Class  E  airspace;  comments 
due  by  3-25-97;  published 
2-13-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Motor  carrier  safely  starxlards: 
Federal  regulatory  review; 
comments  due  by  3-28- 
97;  published  1-27-97 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Practice  and  procedure: 
Rail  passenger  carrier 
comnrxjtation  or  sutxjrtnn 
fare  increases;  CFR  part 
removed;  comments  due 
by  3-26-97;  published  2- 
24-97 


TREASURY  DEPARTMENT 

Customs  Service 

Drawt>ack  regulations; 
convnents  due  by  3-24-97; 
published  1-21-97 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Foreign  investment — 

Qualified  Electing  Fund 
Electkxis,  preferred 
shares;  hearing; 
convnents  due  by  3-24- 
97;  published  12-24-96 

Nuclear  decommissioning 
reserve  furxls;  revised 
schedules  of  ruling 
anrxMjnts;  conrvnents  due 
by  3-24-97;  published  12- 
23-96 

Reorganizations;  receipt  of 
rights  to  acquire 
corporation  securities; 
conrvnents  due  by  3-24- 
97;  published  12-23-96 

SharehoMer  interest 
continuity  requirement  for 
corporate  reorganizations; 
comments  due  by  3-24- 
97;  published  12-23-96 


JMI 


Order  Now! 


The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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See  National  Foimdation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  CommittBe  for  Purchase  From 
People  Who  Are 
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PROPOSED  RULES 
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The  President 


Presidential  Documents 


Presidential  Detramination  No.  97-19  of  March  11,  1997 

Eligibility  of  NIS  Countries:  Georgia,  Kazakstan,  Kyrgyzstan, 
Moldova,  Russia,  Turkmenistan,  Ukraine,  and  Uzbekistan  To 
Be  Furnished  Defense  Articles  and  Services  Under  the  For- 
eign Assistance  Act  and  the  Arms  Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  and  section  3(a)(1)  of  the  Arms  Export 
Control  Act,  I  hereby  find  that  the  furnishing  of  defense  articles  and  services 
to  the  Governments  of  Georgia,  Kazakstan,  Kyrgyzstan,  Moldova, 
Turkmenistan.  Russia,  Ukraine,  and  Uzbekistan  will  strengthen  the  security 
of  the  United  States  and  promote  world  peace. 

You  are  authorized  and  directed  to  report  this  finding  to  the  Congress 
and  to  publish  it  in  the  Federal  Register. 


OoiAJ^^i^AVv  ^T'to^iusi^G^ 


PH  Doc  97-7385 
Filed  S-20-97;  8:45  ami 
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THE  WHITE  HOUSE, 
Washington,  March  11,  1997. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicabilrty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  urxler 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martieting  Service 
7  CFR  Part  1215 

[FV-M-709FR] 

f 

Popcorn  Promotion,  Research,  and 
Consumer  Information  Order, 
Referendum  Procedures 

AGENCY:  Agricultiiral  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  rule  is  to 
provide  procedures  which  the 
Department  of  Agriculture  (Department) 
wiU  use  in  conducting  the  referendum 
to  determine  whether  the  issuance  of 
the  profMJsed  Popcorn  Promotion. 
Research,  and  Consumer  Information 
Order  is  favored  by  a  majority  of  the 
processors  voting  in  the  referendimi  and 
that  the  majority  process  more  than  50 
percent  of  the  popcorn  certified  as  being 
processed  by  those  voting  in  the 
referendimi. 

DATES:  This  rule  is  effective  from  March 
22, 1997.  through  August  31. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stacey  L  Bryson,  Research  and 
Promotion  Branch.  Fruit  and  Vegetable 
Division.  AMS,  USDA.  Room  2535-S, 
P.O.  Box  96456,  Washington,  D.C. 
20090-6456.  Telephone  (888)  720-9917 
or  (202) 720-6930. 

SUPPLEMENTARY  MFORMATKM:  A 
referendum  will  be  conducted  among 
eligible  pop>com  processors  to 
detennine  whether  the  issuance  of  the 
proposed  Popcorn  Promotion,  Research, 
and  Consumer  Information  Order 
(Order)  (7  CFR  part  1215)  is  favored  by 
a  majority  of  persons  voting  in  the 
referendum.  The  Order  is  authorized 
under  the  Popcorn  Promotion,  Research 
and  Consumer  Information  Act  (Act) 
(Pub.  L.  104-427,  7  U.S.C.  7481-7491). 


Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  In  accordance  with  §  580  of 
the  Act,  nothing  in  the  popcorn  statute 
preempts  or  supersedes  any  other 
program  relating  to  popcorn  promotion 
organized  and  operated  imder  the  laws 
of  the  United  States  or  any  State. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  577  of  the  Act,  a  person  subject 
to  the  Order  may  file  a  petition  with  the 
Secretary  stating  that  the  Order  or  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order, 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  such 
hearing,  the  Secretary  will  make  a  ruling 
on  the  petition.  The  Act  provides  that 
the  district  courts  of  the  United  States 
in  any  district  in  which  a  person  who 
is  a  petitioner  resides  or  carries  on 
business  are  vested  with  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  if  a  complaint  for  that  purpose 
is  filed  within  20  days  after  the  date  of 
the  entry  of  the  ruling. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  not 
significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agency  has  examined  the  impact  of  this 
rule  on  small  entities.  Accordingly,  we 
have  performed  this  Final  Regulatory 
Flexibility  Analysis. 

The  Act  which  authorized  the 
creation  of  a  generic  program  of 
promotion  and  research  for  popcorn 
became  effective  on  April  4, 1996. 

Section  576  of  the  Act  provides  that 
the  Secretary  shall  conduct  a 
referendum,  within  the  60-day  period 
immediately  preceding  the  effective 
date  of  the  Order,  to  determine  whether 
the  issuance  of  the  Order  is  favored  by 
a  majority  of  the  processors  voting  in 


the  referendum.  Paragraph  (2)  of  section 
576  of  the  Act  requires  that  the  Order 
become  effective  only  if  favored  by  a 
majority  of  the  processors  voting  in  the 
referendimi  and  if  the  majority 
processed  more  than  50  percent  of  the 
popcorn  certified  as  having  been 
processed  during  the  representative 
period  by  the  processors  voting. 

Small  agricultural  service  finns, 
which  would  include  processors  who 
would  be  covered  under  the  proposed 
Order,  have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $5  million.  The 
Department  estimates  that  there  are 
approximately  35  processors  who  would 
pay  the  assessments  out  of  an  industry 
of  67  processors  in  total.  Almost  50 
percent  of  the  industry  would  be 
exempt  from  the  program;  those 
processors  marketing  4  million  pounds 
or  less  of  popcorn  annually  would  be 
exempt.  Further,  only  2  of  the  35 
eligible  processors  have  been  identified 
as  small  entities. 

According  to  the  Popcorn  Institute,  a 
trade  association  consisting  of  popcorn 
processors  representing  the  industry, 
annual  sales  of  popcorn  were  77.240 
million  pounds  less  in  1994  than  they 
were  in  1993,  when  sales  totaled 
approximately  1.156  billion  pounds. 

The  peak  period  for  popcorn  sales  for 
home  consumption  is  Uie  fall.  Sales 
remain  constant  throughout  the  winter 
months  and  taper  off  during  the  spring 
and  summer. 

Almost  all  of  the  popcorn  consiuned 
throughout  the  world  is  grown  in  the 
United  States,  and  Americans  consume 
more  pof)com  than  the  citizens  of  any 
other  country.  Popcorn  is  grown  in  19 
states.  According  to  the  latest  Census  on 
Agricultiire,  the  top  five  major  popcorn- 
producing  states  in  1992  were,  in 
descending  order.  Indiana  (23  percent). 
Illinois  (19  percent),  Nebraska  (18 
percent),  Ohio  (10  percent),  and 
Missouri  (7  percent).  This  is  the  most 
recent  official  information  on  popcorn 
production  released  by  the  U.S. 
government. 

U.S.  exports  of  popcorn  totaled  nearly 
290  million  poimds  in  1995,  with  a 
value  of  $64.7  miUion.  According  to  the 
Snack  Food  Association,  retail  sales  of 
popcorn  in  the  United  States  totaled 
$1,469  billion  in  1994. 

This  rule  establishes  the  procedures 
tmder  which  eligible  popcorn 
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processors  may  vote  on  whether  they 
want  the  proposed  popcorn  promotion 
and  research  program  to  be 
implemented.  The  proposed  Order  is 
being  published  separately  in  this  issue 
of  the  Federal  Register. 

The  referendum  procedures  provide 
definitions  of  who  is  eUgible  to  vote  and 
instructions  for  referendum  agents 
regarding  subagents,  publicity  for  the 
referendum  and  the  results,  ballots, 
voting,  ballot  handling  and  tabulation, 
reporting,  and  confidentiahty  of 
referendum  materials.  The 
representative  period  for  establishing 
voter  eligibility  for  the  referendum  will 
be  determined  by  the  Secretary  in  & 
separate  referendum  order  pubUshed 
with  the  prop>osed  order.  Persons  who 
have  processed  over  4  million  pounds  of 
popcorn  for  market  during  the 
representative  period  will  be  eUgible  to 
vote.  There  are  an  estimated  35  eligible 
processors  of  which  only  two  have  been 
identified  as  small  entities.  The 
referendum  will  be  conducted  by  mail 
iMdlot. 

The  Etepartment  will  keep  all  eligible 
processors  of  record  informed 
throughout  the  referendum  process  to 
ensure  awareness  and  participation,  hi 
addition,  trade  associations  and  related 
industry  media  will  receive  news 
releases  and  other  information  regarding 
the  referendum  process. 

Voting  in  the  referendum  is  optional. 
However,  if  processors  choose  to  vote, 
the  burden  of  voting  would  be  of^t  by 
the  benefits  of  having  the  opportunity  to 
vote  on  whether  they  want  the  program. 

It  is  estimated  that  there  are  35 
popcorn  processors  who  will  be  eUgible 
to  vote  in  the  referendum.  It  will  take  an 
average  IS  minutes  for  each  voter  to 
read  the  voting  instructions  and 
complete  the  referendum  ballot.  The 
total  burden  on  the  total  niunber  of 
voters  will  be  2.9  hours. 

The  Department  considered  requiring 
ehgible  voters  to  vote  in  person  at 
various  Department  offices  across  the 
country.  However,  conducting  the 
refisrendum  from  one  central  location  by 
mail  ballot  is  more  cost  effective  for  this 
program.  Also,  the  Department  will 
provide  easy  access  to  information  for 
potential  voters  through  a  toll  free 
telephone  Une. 

Ifthe  program  is  implemented,  the 
estimated  cost  in  providing  the  required 
information  to  the  Board  under  the 
Order  by  the  estimated  67  respondents 
would  be  $19.28  per  respondent 
annually.  This  total  has  been  estimated 
by  multiplying  129.15  (total  burden 
hours  requested)  by  $10.00  per  hour,  a 
sum  deemed  to  be  reasonable  if  the 
respondents  were  compensated  for  their 
time. 


Paperwork  Reductioo  Act 

In  accordance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Pajwrwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35).  the 
referendum  ballot,  which  represents  the 
information  collection  and 
recordkeeping  requirements  that  may  be 
imposed  by  this  rule,  was  approved  by 
OMB  on  December  16,  1996. 

Title:  National  Research,  Promotion, 
and  Consumer  Information  Programs. 

OMB  Number:  0581-0093. 

Expiration  Date  of  Approval:  October 
31, 1997. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection  for  research  and  promotion 
programs. 

Abstract:  The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act. 

The  burden  associated  with  the  ballot 
is  as  follows: 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .25  hours  per 
response  for  each  processor. 

Respondents:  Processors. 

Estimated  Number  of  Respondents: 
35. 

Estimated  Number  of  Responses  per 
Respondent:  1  every  3  years  (.33). 

Estimated  Total  Annual  Burden  on 
Respondents:  2.9  hours. 

In  the  proposed  rule  published  on 
September  30, 1996.  comments  were 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  functions 
of  the  Order  and  the  Department's 
oversight  of  the  program,  including 
whether  the  information  will  have 
practical  utiUty;  (b)  the  accuracy  of  the 
AMS's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumption  used;  (c) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collections  techniques  or 
other  forms  of  information  technology. 

By  the  November  29,  1996.  deadline 
for  comments  on  the  information 
collections  associated  with  the 
refisrendiun  rules,  two  comments  were 
received,  from  the  Popcorn  Institute.  In 
its  comments,  the  Institute  states  that  it 
agrees  with  the  Department's  estimate  of 
the  burdens  associated  with  the  ballot. 
The  Institute  also  states  that  the  ballot 


must  contain  the  necessary  information 
to  determine  whether  each  voter  is  an 
eligible  processor  pursuant  to  the 
referendum  rules.  The  Department 
agrees  with  this.  In  fact,  paragraph  (a)(2) 
of  §  1215.503  of  the  proposed  rule 
requires  the  voters  to  provide  the  total 
volume  of  popcorn  processed  during  the 
representative  period.  Further,  all 
bajlots  will  contain  a  certification  by  the 
voter  that  all  information  provided  on 
the  ballot  is  correct. 

In  addition,  the  Institute 
recommended  that  the  IDepartment 
develop  and  utilize  procedures  to  verify 
the  information  collected  by  the 
anticipated  35  potential  respondents. 
This  issue  is  addressed  below  in  the 
discussion  of  the  Institute's  comment  on 
the  referendum  procediu«s. 

The  Institute  mrther  commented  that 
the  burden  of  voting  could  be  reduced 
if  the  respondents  were  allowed  to 
utiUze  electronic  means  of 
communicating  their  votes  to  the 
Department.  The  Institute  states  that,  by 
using  electronic  procedures,  the 
Department  would  not  have  to  rely  on 
conventional  mail  for  the  delivery  of 
ballots.  It  could  confirm  the  receipt  of 
ballots  confidentially  and  could  more 
easily  develop  a  list  of  voters  which 
could  be  used  for  pubhc  inspection  and 
potential  challenges.  Although  the 
Department  is  receptive  to  the  concept 
of  utiUzing  new  technological  methods 
for  casting  votes  in  the  future,  we  are 
not  equipped  to  implement  such  a 
method  and  ensure  confidentiahty  and 
the  identification  of  each  ballot's  origin 
by  electronic  means  at  this  time. 
Consequently,  it  is  not  possible  to 
establish  a  procedure  to  utifize 
electronic  methods  during  thfe  initial 
referendum  on  this  program.  The 
Department  beUeves  that  mail  balloting 
is  the  most  efficient  and  appropriate 
method  for  the  upcoming  referendum. 
Further,  the  popcorn  industry  will  have 
access  to  the  Agricultural  Marketing 
Service's  web  site  (http:// 
www.usda.gov/ams/titlepag.htm), 
which  will  provide  information  about 
the  proposed  program  and  the 
referendum. 

Background 

The  purpose  of  the  Act  is  to  provide 
an  orderly  procedure  for  developing  and 
financing  an  effective  and  coordinated 
program  of  promotion,  research,  and 
consumer  information  to  strengthen  the 
markets  for  popcorn.  TTie  program 
would  be  funded  by  an  assessment  of  no 
more  than  8  cents  per  hundredweight 
levied  on  popcorn  processors. 
Processors  who  process  and  market  4 
million  pounds  or  less  of  popcorn 
annually  would  be  exempt  from  paying 


the  assessment.  Assessments  would  be 
used  to  pay  for:  promotion,  research, 
consumer  information,  and  industry 
information;  administration, 
maintenance,  and  functioning  of  the 
Popcorn  Board  which  would  operate  the 
program  under  the  Secretary's 
supervision;  and  expenses  incurred  by 
the  Secretary  in  implementing  and 
administering  the  program,  including 
referendum  costs. 

This  rule  will  add  a  new  subpart 
which  estabUshes  procedures  to  be  used 
in  the  initial  referendum  required  by  the 
Act.  This  subpart  will  be  in  effect  for  the 
referendum  period  only  and  will  not  be 
part  of  the  Code  of  Federal  Regtilations. 
The  proposed  Order  would  go  into 
effect  only  if  the  Secretary  determines 
that  the  Order  is  approved  by  no  less 
than  a  majority  of  the  processors  voting 
in  the  referendum  and  if  the  majority 
processed  more  than  50  percent  of  the 
popcorn  certified  as  having  been 
processed  during  the  representative 
period  by  the  processors  voting. 

The  referendum  procediues  provide 
definitions  of  who  is  eUgible  to  vote  and 
instructions  for  referendiun  agents 
regarding  subagents,  publicity  for  the 
referendum  and  the  results,  ballots, 
voting,  ballot  handling  and  tabulation, 
reporting,  and  confidentiahty  of 
referendum  materials.  The 
representative  period  for  establishing 
voter  ehgibihty  for  the  referendum  shall 
be  determined  by  the  Secretary.  Persons 
who  have  processed  over  4  milhon 
pounds  of  popcorn  for  market  during 
the  representative  period  will  be  eUgible 
to  vote.  There  are  an  estimated  35 
eUgible  processors.  The  referendum  wiU 
be  conducted  by  mail  ballot. 

A  proposed  rule  on  the  Order  was 
published  in  the  September  30, 1996, 
issue  of  the  Federal  Registo-  (61  FR 
51046).  On  the  same  date,  a  proposed 
rule  was  pubUshed  on  the  referendum 
procediu«s  (61  FR  51055).  As  stated 
above,  the  comment  period  on  the 
information  collection  requirements 
associated  with  this  rule  ended  on 
November  29, 1996,  and  one  comment 
was  received  on  the  information 
collection  requirements.  The  comment 
period  on  the  substance  of  the 
referendum  procedures  ended  on 
October  30, 1996.  One  conunent  was 
also  received,  from  the  Popcorn 
Institute.on  the  procedures. 

In  its  comment  on  the  procedures,  the 
Institute  recommends  that  the 
representative  period  for  determining 
voter  ehgibiUty  be  January  1  through 
December  31, 1996.  This  would  be  the 
most  recent  fuU  calendar  year  preceding 
a  referendum  in  1997.  The  Institute 
states  that  this  representative  period 
wiU  ensure  that  the  information  is 


readily  available  for  respondents  to 
include  on  the  ballots.  The  Department 
accepts  the  suggested  representative 
period.  As  is  common  practice,  the 
representative  period  will  be  established 
in  the  referendum  order  which  is  being 
pubUshed  with  the  proposed  order.  The 
referendum  order  also  estabUshes  the 
voting  period  and  identifies  the 
referendum  agents.  The  proposed  order 
and  referendum  order  will  be  pubUshed 
separately  in  this  issue  of  the  Federal 
Register. 

Ln  its  comment,  the  Institute  also 
states  that  it  is  important  that  the  rule 
ensure  that  those  entities  that  are 
comprised  of  multi-ownership 
arrangements  are  entitled  to  only  one 
vote;  however,  if  two  popcorn 
companies  are  owned  by  the  same 
holding  company  and  both  processing 
companies  will  "be  paying  assessments 
individually  imder  the  proposed 
program,  both  entities  should  be 
entitled  to  vote  separately.  However,  the 
definition  of  "person"  in  paragraph  (e) 
of  §  1215.501  provides  for  these 
situations.  Under  the  definition  of 
"person"  in  the  regulations  those 
entities  that  are  comprised  of  multi- 
ownership  arrangements  are  entitled  to 
only  one  vote.  For  example,  a 
partnership  which  owns  a  processing 
faciUty  would  only  receive  one  vote 
regardless  of  the  niunber  of  partners 
participating  in  ownership.  However, 
the  definition  also  provides  that  two 
companies  that  pay  assessments 
separately  would  be  entitled  to  vote 
separately  in  the  referendum. 

Further,  the  Institute  expresses  the 
position  that  anyone  who  has  reason  to 
challenge  a  ballot  should  be  aUowed  to 
do  so. 

To  accompUsh  this,  the  Institute 
recommends  that  §  1215.505  be 
expanded  to  require  the  referendum 
agent  to  "make  available  for  pubUc 
inspection  for  10  days  foUowing  the  end 
of  the  referendiun  period  a  Ust  of  each 
person  casting  a  vote  in  the 
referendum." 

The  Departmrait  beUeves  that  voter 
eUgibiUty  can  be  satisfactorily 
determined  without  a  challenge  process. 
The  referendum  wiU  be  conducted  by 
mail  baUot.  Ballots  wiU  be  sent  only  to 
potential  eUgible  voters.  Due  to  the 
anticipated  small  number  of  voters,  the 
referendum  agents  anticipate  the  abiUty 
to  determine  the  eUgibiUty  of  a  majority 
of  the  voters  in  advance  of  the 
referendum.  The  referendum  agents  wiU 
also  take  steps  to  verify  any 
questionable  ballots  as  provided  in 
§  1215.505,  which  has  been  sUghtly 
changed  to  clarify  terminology.  The 
term  "challenged"  has  been  changed  to 
"questioned."  AU  baUot  handling  is 


done  in  the  presence  of  an  official  from 
the  Department's  Office  of  the  Inspector 
General  (OIG),  and  the  referendum 
agents  or  the  OIG  official  may  request 
documentation  from  any  or  all  voters. 
We  believe  this  course  of  action 
addresses  the  commenters  concerns  as 
well  as  aUows  for  the  timely  tabulation 
of  referendum  results. 

The  Institute's  final  issue  relates  to 
the  technical  classification  of  an  eligible 
processor  as  discussed  in  §  1215.501. 
There  are  several  rreferences  to 
"ownership  of  the  popcorn  process"  or 
"ownership  of  aU  or  a  portion  of  the 
popcorn  process."  The  Institute  beUeves 
these  references  are  confusing  and 
recommends  that  they  be  changed  to 
"ownership  of  the  pop>com  processed" 
or  "ownership  of  all  or  a  portion  of  the 
popcorn  processed."  The  Department 
has  modified  the  proposed  rule 
accordingly. 

After  consideration  of  aU  relevant 
material  presented,  it  is  found  that  this 
final  rule  effectuates  the  declared  poUcy 
of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
pubUcation  in  the  Federal  Register 
because:  (1)  These  procedures  are  the 
same  as  or  similar  to  referendum 
procedures  for  other  research  and 
promotion  programs;  (2)  it  is  estimated 
that  there  are  no  more  than  35  eUgible 
voters;  (3)  minimal  preparation  time  is 
needed  to  conduct  the  referendum;  (4) 
therefore,  no  useful  purpose  would  be 
served  in  delaying  the  effective  date  for 
30  days;  and  (5)  this  action  better 
reflects  the  statutory  provisions 
concerning  issuance  of  an  order. 

List  of  Snl^ects  in  7  CFR  Part  1215 

Administrative  practice  and 
procedure,  Advertising,  Consumer 
information.  Marketing  agreements. 
Popcorn,  Promotion,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  Title  7,  chapter  XI  of  the  Code 
of  Federal  Regulations  is  amended  as 
foUows: 

1.  Part  1215,  consisting  of  subpart  C, 
is  added  to  read  as  fbUows: 

PART  1215— POPCORN  PROMOTION. 
RESEARCH,  AND  CONSUMER 
INFORMATION  ORDER 

Sul>part  C— Procedure  for  ttw  Conduct  of 
Ratorenda  in  Connection  Wltti  tt>e  Popcorn 
Promotion,  Research,  and  Consumer 
Infonnation  Order 

Sec. 

1215.500  General. 

1215.501  Definitions. 

1215.502  Voting. 
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1215.503  Instructions. 

1215.504  Sulngents. 

1215.505  Ballots. 

1215.506  Referenduin  rep)ort. 

1215.507  Confidential  information. 

Authority:  7  U.S.C  7481-7491. 

Sut)paft  C— Procedure  for  the  Conduct 
of  Referenda  in  Connection  With  ttie 
Popcorn  Promotion,  Research,  and 
ConsunMT  Information  Order 

§1215.500    General. 

A  referendum  to  determine  whether 
ehgible  processors  favor  the  issuance  of 
the  Order  shall  be  conducted  in 
accordance  with  these  procedures. 

S121SJ01    Definitions. 

Unless  otherwise  defined  beJow,  the 
definitions  of  terms  used  in  these 
procedures  shall  have  the  same  meaning 
as  the  definitions  in  the  Order. 

(a)  AdmJnistrator  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  with  power  to 
redelegate.  or  any  officer  or  employee  of 
the  Department  to  whom  authority  has 
been  delegated  or  may  hereafter  be 
delegated  to  act  in  the  Administrator's 
stead. 

(b)  Qrt/er  means  the  Popcorn 
Promotion,  Research,  and  Consimaer 
Information  Order. 

(c)  Referendum  agent  or  subagent 
means  the  individual  or  individuals 
designated  by  the  Secretary  to  conduct 
the  referendum. 

(d)  Representative  period  means  the 
period  designated  by  the  Secretary. 

(e)  Person  means  any  individual, 
group  of  individuals,  p>artnership, 
corporation,  association,  cooperative,  or 
any  other  legal  entity.  For  the  purpose 
of  this  definition,  the  term 
"partnership"  includes,  but  is  not 
limited  to: 

(1)  A  husband  and  wife  who  have  title 
to,  ox  leasehold  interest  in,  processing 
bciUties  and  equipment  as  tenants  in 
common,  joint  tenants,  tenants  by  the 
entirety,  or,  under  conmiimity  property 
laws,  as  community  property,  and 

(2)  So-called  "joint  ventures"  wherein 
one  or  more  parties  to  the  agreement, 
informal  or  otherwise,  contributed 
capital  and  others  contributed  labor, 
management,  equipment,  or  other 
services,  or  any  variation  of  such 
contributions  by  two  or  more  parties  so 
that  it  results  in  the  processing  of 
popcorn  and  the  authority  to  transfer 
title  to  the  popcorn  so  processed. 

(f)  Eligible  processor  means  any 
person  who  processes  over  4  miUion 
pounds  of  popcorn  during  the 
representative  period  and  who: 

(1)  Ovms  or  shares  in  the  ownership 
of  processing  faciUties  and  equipment 


resulting  in  the  ownership  of  the 
popcorn  processed; 

(2)  Rents  processing  facilities  and 
equipment  restilting  in  the  ownership  of 
all  or  a  portion  of  the  popcorn 
processed; 

(3)  Owns  processing  facilities  and 
equipment  but  does  not  manage  them 
and,  as  compensation,  obtains  the 
ownership  of  a  portion  of  the  popcorn 
processed;  or 

(4)  Is  a  party  in  a  landlord-tenant 
relationship  or  a  divided  ownership 
arrangement  involving  totally 
independent  entities  cooperating  only  to 
process  popcorn  who  share  the  risk  of 
loss  and  received  a  share  of  the  popcorn 
processed.  No  other  acquisition  of  legal 
title  to  popcorn  shall  be  deemed  to 
result  in  persons  becoming  ehgible 
processors. 

$1215.502    Voting. 

(a)  Each  person  who  is  an  eligible 
processor  as  defined  in  this  subpart,  at 
the  time  of  the  referendum  and  during 
the  representative  period,  shall  be 
entitled  to  cast  only  one  ballot  in  the 
referendum.  However,  each  processor  in 
a  landlord-tenant  relationship  or  a 
divided  ownership  arrangement 
involving  totally  independent  entities 
cooperating  only  to  process  popcorn,  in 
which  more  than  one  of  the  parties  is  a 
processor,  shall  be  entitled  to  cast  one 
ballot  in  the  referendum  covering  only 
such  processor's  share  of  the  ownership. 

(b)  Proxy  voting  is  not  authorjlzed.  but 
an  officer  or  employee  of  an  ehgible 
corporate  processor  or  an  administrator, 
executor,  or  trustee  of  an  eUgible 
processing  entity  may  cast  a  ballot  on 
behalf  of  such  processing  entity.  Any 
individual  so  voting  in  a  referendum 
shall  certify  that  such  individual  is  an 
officer  or  employee  of  the  eUgible 
processor,  or  an  administrator,  executor, 
or  trustee  of  an  ehgible  processing 
entity,  and  that  such  individual  has  the 
authority  to  take  such  action.  Upon 
request  of  the  referendum  agent,  the 
individual  shall  submit  adequate 
evidence  of  such  authority. 

(c)  All  ballots  are  to  be  cast  by  mail. 

$1215.503    Instnictions. 

The  referendum  agent  shall  conduct 
the  referendum,  in  the  manner  herein 
provided,  under  the  supervision  of  the 
Administrator.  The  Administrator  may 
prescribe  additional  instructions,  not 
inconsistent  with  the  provisions  hereof, 
to  govern  the  procedures  to  be  followed 
by  the  referendum  agent.  Such  agent 
shall: 

(a)  Prepare  ballots  and  related 
material  to  be  used  in  the  referendum. 
Ballot  material  shall  provide  for 


recording  essential  information 
including  that  needed  for  ascertaining: 

(1)  Whether  the  person  voting,  or  on 
whose  behalf  the  vote  is  cast,  is  an 
eligible  voter,  and 

(2)  The  total  voliune  of  popcorn 
processed  by  the  voting  processor 
during  the  representative  period. 

(b)  Give  reasonable  advance  public 
notice  of  the  referendum  by  utilizing 
available  media  or  public  information 
sources,  without  incxirring  advertising 
expense,  to  pubhcize  the  dates,  method 
of  voting,  ehgibiUty  requirements,  and 
other  pertinent  information.  Such 
sources  of  publicity  may  include,  but 
are  not  hmited  to,  print  and  radio  and 
such  other  means  as  the  agent  may 
deem  advisable. 

(c)  Mail  to  each  ehgible  processor 
whose  name  and  address  is  known  to 
the  agent,  the  instructions  on  voting  and 
a  ballot.  No  person  who  claims  to  be 
eligible  to  vote  shall  be  refused  a  ballot. 

(d)  At  the  end  of  the  voting  period, 
collect,  open,  number,  and  review  the 
ballots  and  tabulate  the  results  in  the 
presence  of  an  agent  of  the  Office  of 
Inspector  General. 

(e)  Prepare  a  report  on  the 
referendiun. 

(f)  Announce  the  results  to  the  pubhc. 

$1215.504    Subsgenta. 

The  referenduum  agent  may  appoint 
any  individual  or  individuals  deemed 
necessary  or  desirable  to  assist  the  agent 
in  performing  such  agent's  functions 
hereunder.  Each  individual  so 
appointed  may  be  authorized  by  the 
agent  to  perform  any  and  all  functions 
which,  in  the  absence  of  such 
appointment,  shall  be  performed  by  the 
agent. 

$1215.505    Ballots. 

The  referendum  agent  and  subagents 
shall  accept  all  ballots  cast;  but,  should 
they,  or  any  of  them,  deem  that  a  ballot 
should  be  questioned  for  any  reason,  the 
agent  or  subagent  shall  endorse  above 
their  signatiue,  on  the  ballot,  a 
statement  to  the  effect  that  such  ballot 
was  questioned,  by  whom  questioned, 
the  reasons  therefcne,  the  faults  of  any 
investigations  made  with  respect 
thereto,  and  the  disposition  thereof. 
Ballots  invahd  under  this  subpart  shall 
not  be  counted. 

$  1215.506    Referendum  report 

Except  as  otherwise  directed,  the 
referendum  agent  shall  prepare  and 
submit  to  the  Administrator  a  report  on 
results  of  the  referendum,  the  manner  in 
which  it  was  conducted,  the  extent  and 
kind  of  pubhc  notice  given,  and  other 
Information  pertinent  to  analysis  of  the 
referendum  and  its  results. 


$1215.507    ConfMentlai  Infonnation. 

The  ballots  and  other  infonnation  or 
reports  that  reveal,  or  tend  to  reveal,  the 
vote  of  any  processor  in  the  referendum 
shall  be  held  strictly  confidential  and 
shall  not  be  disclosed. 

Dated:  March  18, 1997. 
Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
IFR  Etoc.  97-7293  Filed  3-20-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  96-AWP-32] 

Amendment  of  Class  E  Airspace; 
Battle  Mountain.  NV 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  .Final  rule. 

summary:  This  action  amends  the  Class 
E  airspace  area  at  Battle  Mountain,  NV. 
The  development  of  a  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Runway  (RWY)  03  has  made  this 
action  necessary.  The  intended  effect  of 
this  action  is  to  provide  adequate 
controlled  airspace  for  Instrument  Fhght 
Rules  (IFR)  operations  at  Battle 
Moimtain  Airport,  Battle  Mountain,  NV. 
EFFECTIVE  DATE:  0901  UTC  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  Buck,  Airspace  Speciahst, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Adnunistration,  15000  Aviation 
Boulevard,  Lawndale,  Cahfomia  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 
History 

On  January  8, 1997,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Class  E 
airspace  area  at  Battle  Mountain,  NV  (62 
FR  1073).  This  action  will  provide 
adequate  controlled  airspace  to 
accommodate  a  GPS  SIAP  to  RWY  03  at 
Battle  Mountain  Airport,  Battle 
Mountain,  NV. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 


are  pubUshed  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designations 
hsted  in  this  dociunent  will  be 
pubhshed  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulation  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Battle  Mountain,  NV.  The 
development  of  a  GPS  SIAP  to  RWY  03 
has  made  this  action  necessary.  The 
effect  of  this  action  will  provide 
adequate  airspace  for  aircraft  executing 
the  GPS  RWY  03  SIAP  at  Battle 
Mountain  Airport,  Battle  Mountain,  NV. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendment  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule  EXDT  Regulatory 
Pohcies  and  Procedures  (44  FR  10034; 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  Regxilatory 
Evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Sub)ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

AdopticHa  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authoritjr:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 


Paragraph  6005    Qass  E  airspace  area 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  AZ  ES  Battle  Mountain,  NV  (Revised) 

Battle  Mountain  Airport,  NV 

(lat.  40°35'57"  N.  long.  116''52'28"  W) 
Battle  Mountain  VORTAC 
(lat.  40*'34'09"  N.  long.  116'55'20"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  with  a  4.3-mile  radius 
of  the  Battle  Mountain  Airport  and  within  4.3 
miles  southeast  and  11.7  miles  northwest  of 
the  Battle  Mountain  VORTAC  218°  radial 
extending  from  the  Battle  Mountain  VORTAC 
to  25  miles  southwest  of  the  VORTAC  That 
airspace  extending  upward  from  1200  feet 
above  the  surface  within  8.7  miles  southeast 
and  11.7  miles  northwest  of  the  Battle 
Mountain  VORTAC  218°  and  038°  radials 
extending  from  25  miles  southwest  to  10.4 
miles  northeast  of  the  Battle  Mountain 
VORTAC  077°  and  257°  radials,  extending 
from  7  miles  west  to  16.1  miles  east  of  the 
Battle  Mountain  VORTAC 
***** 

Issued  in  Los  Angeles,  California,  on 
February  28, 1997. 

Mkhael  Lammes, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
(FR  Doc.  97-7225  Filed  3-20-97;  8:45  am) 
MLLMQ  CODE  4t10-1»-M 


SOaAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  416 
[Regulations  Nos.  4  and  16] 
RIN096anAE57 

Supplemental  Security  Income; 
Determining  Disability  for  a  Ctiild 
Under  Age  18;  Correction 

AGENCY:  Social  Security  Administration. 
ACTION:  Correction  to  interim  final  rules. 

SUMMARY:  This  dociunent  contains 
corrections  to  the  interim  final  rules 
pubhshed  Tuesday,  February  11, 1997 
(62  FR  6408).  These  rules  implement  the 
childhood  disabihty  provisions  of 
sections  211  and  212  of  Pubhc  Law 
104-193,  the  Personal  Responsibility 
and  Work  Opportunity  Recondhation 
Act  of  1996. 

DATES:  This  correction  is  effective 
beginning  April  14,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Bridgewater,  Legal  Assistant, 
Division  of  Regulations  and  Ruhngs, 
Social  Seciuity  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  (410)  965-3298  for  infonnation 
about  these  rules.  For  information  on 
ehgibility  or  claiming  benefits,  call  our 
national  toll-&«e  number,  l-BOO-772- 
1213. 


(Ml 
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SUPPLEMENTARY  IMFORMATION: 
Background 

The  interim  final  rules  that  are  the 
subject  of  these  corrections  implement 
the  childhood  disabiUty  provisions  of 
sections  211  and  212  of  Public  Law 
104-193.  the  Personal  Responsibihty 
and  Work  Opportimity  Reconcihation 
Act  of  1996  that  provide  a  new 
definition  of  disability  for  children  (i.e., 
individuals  imder  age  18),  mandate 
changes  to  the  evaluation  process  for 
children's  disability  claims  and 
continuing  disability  reviews,  and 
require  that  disabihty  redeterminations 
be  performed  for  18-year-olds  eligible  as 
children  in  the  month  before  the  month 
they  attain  age  18. 

Need  fbr  Correction 

We  are  making  several  editorial  and 
other  changes,  including  those  needed 
to  correct  amendatory  language  to 
correspond  with  our  intended  changes 
and  those  needed  to  clarify  our  original 
intent.  Other  corrections,  mostly 
typographical  ones,  are  being  made 
elsewhere  in  today's  issue  of  the 
Federal  Register. 

Correction  of  Publication 

The  publication  on  February  11. 1997. 
of  the  subject  interim  final  rules,  is 
corrected  as  follows: 

f41S.92S    [Amended] 

1.  On  page  6424.  in  the  first  column, 
the  amendatory  language  for  §  416.925 
(number  20)  is  corrected  to  read  as 
follows: 

"20.  Section  416.925  is  amended  by 
revising  the  section  heading,  paragraph 
(a),  and  by  adding  five  sentences  to  the 
end  of  paragraph  (b)(2)  to  read  as 
follows:" 

2.  On  page  6424.  in  the  second 
column,  in  §  416.926,  ptaragraph  (a)(1)  is 
corrected  to  read  as  follows: 

1416.926    Medicatwiuivatonce  for  adults 
andcMMrwi. 

(l)(i)  If  you  have  an  impairment  that 
is  described  in  the  Listing  of 
hnpairments  in  appendix  1  of  subpart  P 
of  part  404  of  this  chapter,  but — 

(A)  You  do  not  exhibit  one  or  more  of 
the  medical  findings  specified  in  the 
particular  listing,  or 

(B)  You  exhibit  all  of  the  medical 
findings,  but  one  or  more  of  the  findings 
is  not  as  severe  as  specified  in  the 
listing: 

(a)  •   •   • 

(ii)  We  will  nevertheless  find  that 
your  impairment  is  medically 
equivalent  to  that  hsting  if  you  have 
other  medical  findings  related  to  your 


impairment  that  are  at  least  of  equal 
medical  significance. 

3.  On  page  6424,  in  the  third  column, 
the  first  sentence  of  §  416.926a(a),  is 
corrected  to  read  as  follows: 

§41 6.926a    Functional  equivalence  for 
children. 

(a)  General.  If  your  impairment  or 
combination  of  impairments  does  not 
meet,  or  is  not  medically  equivalent  in 
severity  to,  any  listed  impairment  in 
appendix  1  of  subpart  P  of  part  404  of 
this  chapter,  we  will  assess  all 
functional  limitations  caused  by  your 
impairment(s),  i.e.,  what  you  cannot  do 
because  of  your  impainnent(s),  to 
determine  if  your  irapairment(s)  is 
functionally  equivalent  in  severity  to 
any  fisted  impairment  that  includes 
disabUng  functional  limitations  in  its 
criteria. 

•  •        •        •         • 

4.  On  page  6428.  in  the  third  colunm. 
the  regulatory  language  for 

§  416.927(a)(1)  is  corrected  to  read  as 
follows: 

$416,927    Evaluating  medicai  opinions 
about  your  Impainnent(s)  or  disability. 

(a)  General.  (1)  If  you  are  an  adult, 
you  can  only  be  found  disabled  if  you 
are  unable  to  do  any  substantial  gainful 
activity  by  reason  of  any  medically 
determinable  physical  or  mental 
imf>airment  which  can  be  expected  to 
result  in  death  or  which  has  lasted  or 
can  be  expected  to  last  for  a  continuous 
period  of  not  less  than  12  months.  (See 
§  416.905.)  If  you  are  a  child,  you  can 
be  found  disabled  only  if  you  have  a 
medically  determinable  physical  or 
mental  impairment(s)  that  causes 
marked  and  severe  functional 
limitations  and  that  can  be  expected  to 
result  in  death  or  that  has  lasted  or  can 
be  expected  to  last  for  a  continuous 
period  of  not  less  than  12  months.  (See 
§416.906.)  Your  impairment  must  result 
from  anatomical,  physiological,  or 
psychological  abnormalities  which  are 
demonstrable  by  medically  acceptable 
cUnical  and  laboratory  diagnostic 
techniques.  (See  §416.908.) 

•  •         •         •         • 

5.  On  page  6429.  in  the  first  column, 
in  §  416.929.  the  heading  of  paragraph 
(c)  is  corrected  to  read  as  follows: 

$416,929    How  w«  evaluate  symptoms. 
Including  pain. 

(c)  Evaluating  the  intensity  and 
persistence  of  your  symptoms,  such  as 
pain,  and  determining  the  extent  to 
which  your  symptoms  limit  your 


capacity  for  work  or.  if  you  are  a  child, 
your  functioning.*  *  * 


$  416.994a    [Amended] 

6.  On  page  6430.  in  the  second 
column,  the  last  five  lines  of  the 
amendatory  language  for  §  416.994a 
(number  28)  are  corrected  to  read 
"paragraph  (e),  revising  the  heading  and 
first  two  sentences  of  paragraph  (e)(1), 
revising  the  second  sentence  of  the 
introductory  text  to  redesignated 
paragraph  (f).  revising  the  heading  and 
first  sentence  of  paragraph  (f)(4).  and 
revising  paragraph  (g)(5)  to  read  as 
follows:" 

7.  In  §  416.994a,  on  page  6430,  in  the 
third  column,  seventh  line  from  the 
bottom,  "equalled"  is  corrected  to  read 
"equaled." 

8.  In  §  416.994a.  on  page  6431,  in  the 
third  column,  insert  3  asterisks  after  the 
period  at  the  end  of  (e)(1)  and  after  the 
first  sentence  of  paragraph  (0(4). 

Dated:  March  12,  1997. 

Martin  Sussman, 

Acting  Regulations  Officer,  Social  Security 
Administration. 

(FR  Doc.  97-€852  Filed  3-20-97;  8:45  am) 

HUMQ  CODE  41fO-a-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  582 
[Docket  No.  FR-4091-C-02] 
RIN250fr-AB86 

Shelter  Plus  Care  Program; 
Streamlining:  Final  Rule;  Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Plaiming  and 
Development.  HUD. 

ACTION:  Final  rule;  correction. 

StJMMARY:  This  document  contains 
corrections  to  the  final  rule  which  was 
published  Monday.  September  30. 1996, 
(61  FR  51168).  That  final  rule  concerned 
the  streamUning  of  the  Shelter  Plus  Care 
regulations  by  removing  provisions  that 
were  redundant  of  statutes  or  were 
otherwise  unnecessary. 
EFFECTIVE  DATE:  March  21,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Pollack.  Program  Development 
Division,  Office  of  Community  Planning 
and  Development.  Department  of 
Housing  and  Urban  Development.  Room 
7260,  451  7tii  Sti^et.  SW,  Washington. 
DC  20410;  telephone  (202)  708-1234. 
(This  is  not  a  toll-free  number.)  Hearing- 
or  speech-impaired  persons  may  access 
this  number  via  TTY  by  calling  the 


Federal  Information  Relay  Service  at 
1-800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

Need  fbr  Correction 

As  pubUshed.  the  final  rule  contains 
errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification.  In  particular,  the  statement 
of  availabiUty  that  is  being  removed 
from  §  582.340(a)(1)  essentially  repeats 
the  statement  of  availability  that  is  in 
the  footnote  to  §  582.340(a). 

Correction  of  Publication 

Accordingly.  FR  Doc.  96-24875,  a 
final  rule  pubUshed  on  September  30. 
1996  (61  FR  51168)  tiiat  amended  24 
CFR  part  582,  is  corrected  as  follows: 

$582.5    [Corrsctwq 

1.  On  page  51169,  in  the  third 
column,  in  §582.5,  paragraph  (3)  of  the 
defined  term  "Person  with  disabiUties" 
is  corrected  by  adding  the  character  ")" 
at  the  end  of  the  paragraph. 

$582,310    [Corrected] 

2.  On  page  51171.  in  the  first  colimm, 
in  §  582.310,  paragraph  (a),  the  citation 
"(42  U.S.C.  1437a(3)(l))"  is  corrected  to 
read  "(42  U.S.C.  1437a(a)(l))". 

$582,340    [Conrectad] 

3.  On  page  51171,  in  the  third 
column,  in  §  582.340.  paragraph  (a)(1)  is 
corrected  by  removing  the  last  sentence, 
which  reads  "(OMB  Qrculars  are 
available  from  the  Executive  Office  of 
the  President,  Pubfication  Service,  725 
17th  Street,  ^AV.,  Suite  G-2200. 
Washington,  DC  20503,  Telephone  202- 
395-7332.)". 
***** 

Dated:  March  17.  1997. 
CamiUe  E.  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
IFR  Doc.  97-7158  Filed  3-20-97;  8:45  am] 
BILUNG  CODE  4210-IS-P 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  682 

RINS  1840-AC35, 1840-AC33 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  Regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Federal 
Family  Education  Loan  (FFEL)  Program 
to  add  the  Office  of  Management  and 
Budget  (OMB)  control  number  to  certain 
sections  of  the  regulations.  These 
sections  contain  information  collection 


requirements  approved  by  OMB.  Under 
the  Paperwork  Reduction  Act  of  1995, 
no  persons  are  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  vafid  OMB  control  number. 
The  Secretary  takes  this  action  to  inform 
the  public  that  these  requirements  have 
been  approved  and  affected  parties  must 
comply  with  them. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  July  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Streets  or  George  Harris.  FFEL  Program 
Pohcy  Section,  Poficy  Development 
Division,  Policy.  Training,  and  Analysis 
Service.  U.S.  Diepartment  of  Education, 
600  Independence  Avenue,  S.W.,  (Room 
3053.  ROB-3).  Washington,  D.C.  20202. 
Telephone  (202)  708-8242.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Final 
regulations  for  the  FFEL  Program 
entitled  Due  Diligence  Requirements  (61 
FR  60478)  and  Guaranty  Agencies- 
Conflicts  of  Interest  (61  FR  60426)  were 
pubhshed  in  the  Federal  Register  on 
November  27.  1996.  Compliance  with 
information  collection  requirements  in 
certain  sections  of  these  regulations  was 
delayed  until  those  requirements  were 
approved  by  OMB  under  the  Paperwork 
Reduction  Act  of  1995.  OMB  approved 
the  information  collection  requirements 
in  the  regulations  on  January  17, 1997. 
The  information  collection  requirements 
in  these  regulations  will,  therefore, 
become  effective  with  all  of  the  other 
provisions  of  the  regulations  on  July  1, 
1997. 

Waiver  c^  Proposed  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportimity 
to  comment  on  proposed  regulations. 
However,  the  pubUcation  of  OMB 
control  numbers  is  purely  technical  and 
does  not  estabhsh  substantive  poUcy. 
Therefore,  the  Secretary  has  determined 
under  5  U.S.C.  553(b)(B).  that  public 
comment  on  the  regulations  is 
uimecessary  and  contrary  to  the  pubUc 
interest. 

List  of  Subjects  in  34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities, 
Education,  Loan  programs-education, 
Reporting  and  recordkeeping 
requirements.  Student  aid.  Vocational 
education. 


Dated:  March  13, 1997. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

The  Secretary  amends  Part  682  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  PROGRAM 

1.  The  authority  citation  for  Part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071  to  1087-2. 
unless  otherwise  noted. 

$682,411    [AmMidad] 

2.  Section  682.411  is  amended  by 
adding  the  OMB  control  number 
following  the  section  to  read  as  follows: 
"(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1840-0538)" 

$682,418    [Amended] 

3.  Section  682.418  is  amended  by 
adding  the  OMB  control  number 
following  the  section  to  read  as  follows: 
"(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1840-0726)" 

[FR  Doc.  97-7190  Filed  3-20-97;  8:45  am] 

BILLMO  OOOE  4000-01-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  200 

Organization,  Functions,  and 
Procedures;  information  Availability 

AGENCY:  Forest  Service,  USDA. 

ACnON:  Final  rule;  techiucal 
amendment. 

SUMMARY:  This  technical  amendment 
streamlines  the  rules  for  obtaining 
information  fix)m  the  Forest  Service  by 
combining  related  sections  into  a  single 
rule  and  by  making  editorial  changes  to 
clarify  the  procedures  by  which  the 
public  may  obtain  agency  information. 
The  need  for  this  revision  became 
apparent  when  the  agency  reviewed  its 
regulations  as  part  of  the  President's 
Regulatory  Reinvention  Initiative.  The 
intended  effect  is  to  make  the  rule  easier 
to  use  and  understand. 

EFFECTIVE  DATE:  This  rule  is  effective 
March  21, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Charboneau,  Freedom  of 
Information  Act  Staff,  telephone:  (703) 
235-9488. 


IMI 
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SUPPLEMENTARY  INFORMATION:  Current 
regulations  at  §  200.5.  §  200.7.  §  200.8. 
and  §  200.9  of  Title  36  of  the  Code  of 
Federal  Regulations  provide  guidance 
for  locating,  inspecting,  and  copying 
Forest  Service  information.  As  part  of 
the  President's  Regulatory  Reinvention 
Initiative,  an  agency  review  team 
detennined  that  these  four  small 
regulations  could  be  combined  to 
provide  one  streamlined  regulation  for 
viewing  and  obtaining  information.  In 
addition,  minor  revisions  have  been 
■made  to  clarify  longstanding  procedures 
for  requesting  information  and  for 
clarifying  when  fees  are  assessed  for 
copies  of  records  and  agency 
pubUcations.  As  a  result  of  combining 
these  rules,  sections  200.10  and  200.11 
will  be  redesignated  as  §§  200.7  and 
200.8  respectively.  No  substantive 
changes  have  been  made  to  the  agency's 
poUcies  on  access  to  information. 

List  of  Subjects  in  36  CFR  Part  200 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Organization  and  functions 
(Government  agencies). 

Therefore,  for  the  reasons  set  forth  in 
the  preamble.  Part  200  of  Title  36  of  the 
Code  of  Federal  Regulations  is  hereby 
amended  as  follows: 

PART  200-{AMENDED] 

1.  The  authority  citation  for  Part  200 
is  revised  to  read  as  follows: 

Autbority.  5  U.S.C  552;  16  U.S.C  472. 
551.  and  1603. 

2.  hi  part  200.  §§  200.6  and  200.5  are 
redesignated  as  §§  200.5  and  200.6, 
respectively,  and  newly  designated 

§  200.6  is  revised  to  read  as  follows: 

S20a6    IntormatkHi  available;  Inspactton, 
copying,  and  charges. 

(a)  In  accordance  with  5  U.S.C.  552(a) 
and  7  CFR  1.2,  the  Forest  Service  shall 
make  available  for  pubUc  inspection 
and  copying  all  pubhshed  or 
unpublished  directives,  forms,  records, 
and  final  opinions,  including 
concurring  or  dissenting  opinions  and 
orders  made  in  the  adjudication  of 
cases.  Charges  for  information  requested 
from  the  Forest  Service  are  set  out  in 
paragraph  (d)  of  this  section  and  vary 
according  to  the  type  of  information 
requested. 

(o)  Information  made  available 
pursuant  to  paragraph  (a)  of  this  section 
may  be  obtained  at  the  Office  of  the 
Chief,  or  the  office  of  any  Regional 
Forester,  Research  Station  Director,  Area 
Director.  Institute  Director,  Forest 
Supervisor,  or  District  Ranger.  The 
addresses  of  these  offices  are  set  forth  in 
§§  200.1  and  200.2.  Forest  Service 


personnel  at  these  offices  will  assist 
members  of  the  pubUc  seeking  Forest 
Service  records.  However,  Research 
Station  and  Institute  Directors  and 
District  Rangers  may  not  have  all 
volumes  of  the  Forest  Service  Manual 
and  Handbooks.  When  the  information 
requested  is  not  available  at  a  given 
location,  the  personnel  where  the 
request  is  received  will  direct  the 
requester  to  another  office  where  the 
information  may  be  obtained. 

(c)  Inspection  and  copying  availabiUty 
is  as  follows: 

(1)  FaciUties  for  inspection  and 
copying  are  available  at  the  offices  Usted 
in  §§  200.1  and  200.2.  during 
established  office  hoiu^  for  the 
particular  location,  usually  8  a.m.  to  5 
p.m..  Monday  through  Friday.  Copying 
facihties  may  not  be  available  at  all 
Forest  Service  offices. 

(2)  Requesters  for  information  may 
make  copies  of  available  information 
without  charge  if  they  elect  to  bring 
their  own  copy  equipment  to  the 
appropriate  offices  Usted  in  §§  200.1 
and  200.2. 

(3)  Requesters  should  make  prior 
arrangements  for  using  agency  copying 
facihties  or  for  bringing  in  copying 
equipment  and,  in  the  later  case,  ^ould 
get  advance  approval  from  the  office. 

(d)  Any  request  for  information 
piusuant  to  the  provisions  of  the 
Freedom  of  Information  Act  must  be 
submitted  in  accordance  with  §§  200.7 
and  200.8.  The  Forest  Service  charges  a 
fee  for  copies  of  records  not  generally 
made  available  to  the  public  but 
released  pursuant  to  a  FOIA  request  in 
accordance  with  a  schedule  of  fees 
established  by  the  Department  of 
Agricuhure  at  7  CFR  Part  1.  Subpart  A, 
Appendix  A.  These  fees  do  not  apply  to 
information  that  is  generally  and 
routinely  made  available  to  the  pubUc 
upon  request,  such  as  recreational 
brochures,  pamphlets,  maps,  and 
technical  guides  as  well  as  agency 
directive  issuances.  Se]>arate  charges  for 
such  general  information  are  established 
in  the  agency's  Directive  System 

(§  200.4).  For  example,  some  pamphlets 
and  small  segments  of  the  Forest  Service 
Manual  and  Handbook  may  be  provided 
at  no  cost,  but  maps  of  the  National 
Forest  System  and  larger  sections  of  the 
Manual  and  Handbook  are  available  for 
a  charge.  Current  charges  are  explained 
at  the  time  the  request  is  made. 

M  200.7.  200.8,  and  200.9    [Removed] 

§§20aiOand20ai1    [Redesignated  as 
M20a7  and  200.8] 

3.  Remove  §§  200.7  through  200.9  and 
redesignate  §§200.10  and  200.11  as 
§§  200.7  and  200.8.  respectively. 


Dated:  March  7. 1997. 
Barbara  C.  Weber. 
Acting  Chief. 

|FR  Doc.  97-6783  Filed  3-20-97;  8:45  am] 
BILUNG  CODE  3410-11-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-580a-1] 

Arizona:  Final  Authorization  of  State 
Hazai'dous  Waste  Management 
Program  Revisions;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule;  correction. 

SUMMARY:  The  Environmental  Protection 
Agency  pubhshed  in  the  Federal 
Register  of  March  7. 1997,  the 
authorization  of  Arizona's  Hazardous 
Waste  Management  Program  Revisions 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The  heading  in 
that  published  version  stated  "Nevada: 
Final  Authorization  of  State  Hazardous 
Waste  Management  Program  Revisions." 
This  was  a  typographical  error  and 
should  have  read  "Arizona:  Final 
Authorization  of  State  Hazardous  Waste 
Management  Program  Revisions."  This 
dociunent  corrects  that  error  and 
consequently  extends  the  public 
comment  period  and  elective  dates. 
DATES:  Final  authorization  for  Arizona 
is  effective  May  20, 1997  unless  EPA 
pubhshes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Arizona's 
program  revision  application  must  be 
received  by  the  close  of  business  April 
21,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
McClain-Vanderpool,  U.S.  EPA  Region 
IX  (WST-3),  75  Hawthorne  Street,  San 
Francisco.  CA  94105,  Phone:  415/744- 
2086. 

Dated:  March  14. 1997. 
RkhVaiUe, 

Acting  Director,  Waste  Management  Division. 
[FR  Doc.  97-7217  Filed  3-20-97;  8:45  am] 

■ajJNQ  CODE  tSM-fO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[WT  Docket  No.  97-82;  FCC  97-60] 

Competitive  Bidding  Procedures 

AGENCY:  Federal  Communications 
Commission.  ^ 


ACTION:  Final  rule. 


SUMMARY:  On  February  20, 1997.  the 
Federal  Commimications  Commission 
adopted  an  Order  amending  and 
clarifying  its  general  competitive  rules. 
The  Order  also  clarifies  the  extent  of 
authority  delegated  to  the  Chief  of  the 
Wireless  Telecommunications  Bureau  to 
implement  regulations  pertaining  to 
competitive  bidding.  In  addition,  the 
Order  modifies  the  short-form 
appUcation  (FCC  Form  175)  to  include 
a  certification  indicating  that  an 
apphcant  is  not  in  default  on  any  - 
payment  for  Commission  hcenses  or 
delinquent  on  any  non-tax  debt  owed  to 
any  federal  agency.  The  rule  changes  set 
forth  in  the  Order  are  intended  to 
streamline  the  auctions  process,  and 
improve  competitive  bidding  practices. 
DATES:  Effective  April  21.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Bolhnger.  Wireless 
Telecommunications  Bureau.  Federal 
Communications  Commission,  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This 
summarizes  the  Commission's  Order  in 
FCC  97-60;  WT  Docket  No.  97-82. 
adopted  on  February  20, 1997,  and 
released  on  February  28, 1997.  The 
complete  text  of  this  Order  is  available 
for  inspecticm  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street  NW..  Washington,  DC,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW„ 
Suite  140,  Washington.  DC  20037.  The 
complete  Order  is  also  available  on  the 
Commission's  hitemet  home  page 
(http://www.  fcc.gov/) . 

Synopsis  of  the  Order 

1.  In  this  Order,  the  Commission 
amends  subpart  Q  of  part  1  of  the 
Commission's  rules  to  reflect  procedural 
changes  that  we  beUeve  will  benefit 
bidders  and  the  auction  process 
generally  and,  in  so  doing,  address  some 
issues  raised  in  petitions  for 
reconsideration  of  our  Competitive 
Bidding  Fifth  Memorandum  Opinion 
and  Order,  69  FR  63210  (Decembor  7. 
1994).  Because  the  amendments 
adopted  herein  pertain  to  agency 
procedure  and  practice  the  requirement 
of  notice  and  comment  rule  making 
contained  in  5  U.S.C.  553(b)  and  the 
effective  date  provisions  of  5  U.S.C. 
553(d)  do  not  apply. 

Rule  Changes 

2.  By  this  Order,  the  Commission 
amends  the  menu  of  competitive 
bidding  designs  provided  in  §  1.2103(a). 


The  rule  is  revised  to  include:  (1) 
Simultaneous  multiple  round  auctions, 
using  remote  and/or  on-site  electronic 
bidding;  (2)  sequential  multiple  round 
auctions,  using  either  oral  ascending, 
remote  or  on-site  electronic  bidding; 
and  (3)  sequential  or  simultaneous 
single  round  auctions,  using  either 
remote  and/or  on-site  electronic 
bidding,  or  sealed  bids. 

3.  The  Commission  beheves  that  the 
public  interest  would  be  served  by 
estabhshing  regular  quarterly  auctions 
for  defaulted  Ucenses  or  imsold  hcenses 
that  were  previously  auctioned  and  for 
which  there  are  mutually  exclusive 
applications,  services  with  a  small 
number  of  licenses,  and  services  in 
which  hcenses  are  expected  to  have  low 
values.  The  Commission  therefore  will 
conduct  quarterly  auctions  in  the  future, 
while  retaining  the  discretion  to  decide 
in  any  quarter  that  an  auction  will  not 
be  held. 

4.  Section  1.2105(a)  of  the 
Conmiission's  rules  is  amended  to 
indicate  that  an  apphcant 's  signature  on 
FCC  Form  175  or  its  electronic 
submission  of  this  form  will  serve  to 
certify  that  the  apphcant  is  not  in 
default  on  any  payment  for  Commission 
hcenses  (including  downpayments)  and 
that  it  is  not  delinquent  on  any  non-tax 
debt  owed  to  any  federal  agency.  The 
certification  we  henceforth  will  require 
regarding  defaulted  hcenses  and 
delinquent  debts  to  federal  agencies  will 
afford  additional  assurance  that  the 
apphcant  will  be  able  to  meet  its  future 
obligations  by  indicating  whether  it  may 
later  be  subject  to  a  monetary  judgment 
or  collection  procedures  that  may 
impair  its  abihty  to  provide  service. 
Bidders  who  cannot  make  this 
certification  may  be  inehgible  for 
installment  payment  plans. 

5.  The  Commission  amends 

§§  1.2106(b)  and  1.2107(b)  to  require 
that  bidders  make  their  upfront 
payments  and  downpayments  to  the 
Commission  by  wire  transfer,  thereby 
eliminating  the  option  of  making 
payments  by  cashier's  check. 

6.  The  Commission  amends 

§  1.2110(e)(3)  to  codify  the  procedure 
imder  which  aU  apphcants  ehgible  to 
utihze  installment  payments  execute  a 
promissory  note  and  securify  ^reement 
as  a  condition  of  participating  in  any 
installment  payment  plan  that  is  offered 
by  the  FCC. 

7.  On  a  related  matter,  bidders  and 
financial  institutions  have  indicated 
that  aucticm  rules  may  prevent 
commercial  lenders  and  equipment 
vendors  fit}m  adequately  protecting  the 
loans  they  make  or  the  credit  they 
extend  to  auction  winners  who  avail 
themselves  of  the  installment  payment 


plans.  Specifically,  parties  have 
requested  the  Commission  provide 
automatic  grace  periods  in  the  event  of 
default  under  the  installment  payment 
plan;  implement  installment  payment 
plan  terms  consisting  of  interest -only 
payments  for  the  entire  term  of  the 
hcense,  with  a  balloon  payment  at  the 
end  of  the  hcense  term;  enter  into 
intercreditor  or  collateral  sharing 
agreements  with  other  creditors  of 
hcensees  and/or  make  the  auction 
payment  to  the  Commission  subordinate 
to  the  debt  of  the  hcensee's  financial 
lenders;  not  cancel  licenses  where  the 
hcensees  are  in  default  of  their 
installment  payments  and  instead  allow 
the  license  to  remain  part  of  the  assets 
to  be  sold  as  a  "going  concern"  in  a  pre- 
bankruptcy  wmkout;  and  ease  hcense  * 
transfer  restrictions  to  allow  for 
voluntary  transfer  of  hcenses  to  non- 
designated  entities  in  cases  of  financial 
distress.  In  the  Notice  of  Proposed  Rule 
Making  portion  of  this  dociunent,  the 
Commission  seeks  conunent  on  changes 
to  the  part  1  rules  with  regard  to  grace 
periods  and  installment  payment  plan 
terms,  and  will  incorporate  these 
parties'  suggestions  into  the  record 
generated  by  the  NFRM  With  regard  to 
the  Temaining£oncOTns,  the 
Commission  beheves  that  the  aucticMi 
rules  balance  in  a  reasonable, 
commercial  fashion  the  government's 
interest  in  protecting  the  pubhc's  rights 
to  receive  full  payment  for  the  spectrum 
bid  upon,  while  granting  quahfying 
entities  the  abihty  to  pay  for  hcenses 
through  installment  payments  more 
generous  in  terms  than  any  type  of  loan 
otherwise  available  in  the  marketplace. 
Our  rules  and  pohcies  are  designed  to 
promote  private  market  solutions  to 
capital  problems  (i.e.,  hcensees  and 
lenders  working  together  toward  a 
satisfactory  resolution),  and  therefore 
provide  adequate  mechanisms  for 
entities  to  attain  sufficient  debt 
financing  under  general  market 
conditions.  To  the  extent  that  the 
petitioning  parties  seek  rehef  outside  of 
what  is  already  provided  by  the 
Conunission's  rules,  these  requests  are 
denied  for  the  following  reasons. 

8.  First,  under  current  Commission 
pohcy,  lenders  may  not  be  granted 
direct  securify  interests  in  FCC  hcenses. 
In  the  auctions  context,  the  Commission 
has  estabhshed  a  first  security  interest 
in  hcenses  being  financed  by  it  through 
installment  payment  plans. 
Accordingly.  §  1.2110(e)(4)(iii)  of  the 
Commission's  rules  provides  for 
cancellation  of  a  hcense  upon  default  of 
installment  payment  obhgations.  The 
Commission  understands  that  it  is 
customary  in  commercial  financing  to 
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grant  lenders  seouity  interests  in  the 
proceeds  of  the  sale  of  FCC  licenses  and 
§  1.2110(e)  is  not  intended  to  impede  or 
adversely  affect  a  Ucensee's  abihty  to 
obtain  bank  or  other  financing. 
Accordingly,  debtors  may  grant  to  other 
parties  a  subordinated  security  interest 
in  the  proceeds  of  an  authori^d 
assignment  or  transfer  of  the  Ucense  to 
a  third  party,  provided  however  that  any 
such  sec\irity  interest  shall  be 
subordinated  to  and  in  no  way 
inconsistent  with  the  Commission's 
security  interest  in  the  license. 

9.  The  Commission  notes,  however, 
that  reclaiming  a  Ucense  pursuant  to 
§  1.2110(e)(4)(iii)  is  the  Commission's 
remedy  of  last  resort  after  conclusion  of 
the  regulatory  processes  set  forth  in 
§"1.2110(e).  The  Commission  firmly 
believes  that  "[mjarket-oriented 
solutions  to  problems  of  financial 
distress  will  often  be  preferable  to  the 
FCC  reclaiming  and  reauctioning 
licenses."  Amendment  of  parts  20  and 
24  of  the  Commission's  rules.  Report 
and  Order,  61  FR  33859  (July  1.  1996} 
[D.  E,  F  Block  Report  and  Order).  This 
is  particularly  true  when  reclaiming  a 
Ucense  would  deprive  or  interrupt 
service  to  ongoing  end  users.  Lenders 
and  Ucensees  are  free  to  agree 
contractually  to  their  own  terms 
regarding  situations  where  the  licensee 
£ails  to  make  timely  payments  under  the 
Commission's  installment  payment 
program.  As  long  as  there  is  no  transfer 
of  control,  the  Commission  would  not 
become  involved  in  the  particulars  of  a 
voluntary  workout  arrangement  between 
licensees  and  third-party  lenders, 
including  lenders'  asstunption  of  the 
Ucensee's  payments  to  the  Commission. 
Our  poUcies  also  provide  that  in  the 
event  an  installment  payment  hcensee 
is  in  default  to  a  third-party  lender  such 
that  the  lender  accelerates  its  loan,  the 
lender  can  seek  a  new  buyer  to  replace 
the  defaulted  hcensee,  subject  to 
Commission  approval  of  the  transfer. 
While  certain  FCC  rules  contain 
restrictions  on  the  transfer  of  Ucenses 
acquired  through  the  use  of  designated 
entity  provisions  for  the  statutory 
purposes  of  assuring  Ucense 
dissemioation  among  a  wide  variety  of 
appUcants  including  designated  entities, 
Ucensees  may  request  a  waiver  of  such 
rules.  For  example,  upon  a  sho%ving, 
supported  by  an  affidavit,  that  the 
Ucensee  is  in  financial  distress,  the 
Commission  will  consider  granting  a 
waiver  of  the  transfer  restrictions 
provided  that  such  transaction  is 
otherwise  in  the  pubUc  interest.  Under 
these  circumstances,  if  a  Ucense  is 
transferred  to  an  entity  that  would  not 
quaUfy  for  designated  entity  provisions, 


or  that  would  quaUfy  for  less  favorable 
designated  entity  provisions,  the  unjust 
enrichment  provisions  set  forth  in 
§  1.2111  of  the  Commission's  rules  or 
service-sjjecific  rules  would  apply.  In 
summary,  commercial  lenders  and 
equipment  vendors  have  adequate 
assurances  fitim  the  Commission  that  in 
most  situations  of  financial  distress, 
licenses  can  be  transferred  as  a  "going 
concern,"  subject,  of  course,  to  the 
rights  of  the  Conunission  to  the 
payments  of  obligations  created  under 
the  Commission's  rules  (including 
unjust  enrichment  payments),  the 
license  conditions,  the  promissory  note, 
and  the  security  agreement. 

10.  The  Commission  changes  the 
appUcable  downpayment  emd  final 
payment  period  from  five  (5)  business 
days  to  ten  (10)  business  days  and 
changes  the  event  triggering  the  final 
payment  obligation  (or  in  the  case  of 
entities  eligible  for  installment 
payments,  the  second  downpayment 
obUgation)  fit>m  the  award  of  the  Ucense 
to  the  issuance  of  a  pubUc  notice 
indicating  that  the  Commission  is 
prepared  to  award  the  Ucense  or 
authorization.  These  changes  wiU 
faciUtate  a  more  orderly  Ucensing 
process  and  ensure  that  successful 
bidders  have  adequate  time  to  fulfill 
their  payment  obligations.  Section 
1.2109(b)  of  the  Commission's  rules, 
which  addresses  the  circumstances  in 
which  a  bidder  will  be  deemed  to  have 
defaulted  on  its  downpayment 
obligations,  is  also  amended  to  specify 
ten  (10)  business  days  instead  of  five  (5) 
business  days. 

11.  The  Commission  amends 
§  1.2110(b)(2).  the  definition  of 
"minority."  to  include:  "Blacks. 
Hispanics,  American  Indians,  Alaskan 
Natives,  Asians,  and  Pacific  Islanders." 
With  regard  to  the  meaning  of  particular 
categories  in  the  definition,  the 
Commission  shall  use  the  same  category 
descriptions  the  Commission  has  relied 
on  in  other  contexts. 

12.  The  Commission  also  clarifies  that 
pursuant  to  §0.131  of  the  rules,  the 
Chief,  Wireless  Telecommunications 
Bureau,  has  delegated  authority  to 
implement  aU  of  the  Conunission 's  rules 
pertaining  to  auctions  procedures.  This 
includes  the  authority  to  choose 
competitive  bidding  designs  and 
methodologies,  such  as  simultaneous 
multiple  round  auctions  or  oral  outcry 
auctions  and  remote  electronic  bidding 
or  on-site  bidding:  conduct  auctions; 
administer  appUcation,  payment, 
Ucense  grant  and  denial  procedures;  and 
determine  upfront  and  downpayment 
amounts.  The  Commission  notes  that 
the  Bureau  should,  to  the  extent 
possible,  carry  out  its  duties  under  this 


authority  through  the  use  of  orders, 
public  notices,  bidder  packages,  notices 
disseminated  through  the  electronic 
bidding  system,  and  by  other  reasonable 
means  and  with  the  benefit  of  pubUc 
comment  where  appropriate.  Such 
Bureau  actions  are  subject  to  review  by 
the  full  Commission. 

Procedural  Matters  and  Ordering 
Clauses 

13.  It  is  ordered  that  the  rule  changes 
specified  in  Appendix  B.  attached  to  the 
Order,  are  adopted  and  are  effective 
April  21.  1997. 

14.  /t  is  further  ordered  that  the 
petitions  for  reconsideration  of  the 
Competitive  Bidding  Fifth  Memorandum 
Opinion  and  Order,  to  the  extent  that 
they  are  addressed  in  the  Order,  are 
denied. 

15.  Authority.  This  action  is  taken 
pursuant  to  sections  4(i).  5(b).  5(c)(1), 
303(r),and309(j)ofthe 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  155(b). 
156(c)(1),  303(r).  and  309(j). 

Federal  CommuiiicatioDS  Commission. 
WUliam  F.  Caton. 
Acting  Secretary. 

Rule  Changes 

Part  1  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authoritjn  15  U.S.C.  79  et  seq.,  and  47 
U.S.C  151.  154(i),  154(j).  and  303(r). 

2.  Sections  1.2103  (a)  and  (b)  are 
revised  to  read  as  follows: 

f  1.2103    Competftlve  bktding  design 
options. 

(a)  The  Commission  wiU  select  the 
competitive  bidding  design(s)  to  be  used 
in  auctioning  particular  Ucenses  or 
classes  of  Ucenses  on  a  service-specific 
basis.  The  choice  of  competitive  bidding 
design  will  generally  be  made  pursuant 
to  the  criteria  set  forth  in  PP  Docket  No. 
93-253,  FCC  94-61.  adopted  March  8, 
1994.  available  for  purchase  from  the 
International  Transcription  Service, 
Uic,  2100  M  St.  NW..  suite  140. 
Washington.  DC  20037.  telephone  (202) 
857-3800,  but  the  Commission  may 
design  and  test  alternative 
methodologies.  The  Commission  wiU 
choose  from  one  or  more  of  the 
foUowing  types  of  auction  designs  for 
services  or  classes  of  services  subject  to 
competitive  bidding: 
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(1)  Simultaneous  multiple  round 
auctions  (using  remote  or  on-site 
electronic  bidding); 

(2)  Sequential  multiple  round 
auctions  (using  either  oral  ascending  or 
remote  and/or  on-site  electronic 
bidding);  and/or 

(3)  Sequential  or  simultaneous  single 
roimd  auctions  (using  either  sealed 
paper  or  remote  and/or  on-site 
electronic  bidding). 

(b)  The  Commission  may  use 
combinatorial  bidding,  which  would 
allow  bidders  to  submit  all  or  nothing 
bids  on  combinations  of  Ucenses  or 
authorizations,  in  addition  to  bids  on 
individual  licenses  or  authorizations. 
The  Commission  may  require  that  to  be 
declared  the  high  bid,  a  combinatorial 
bid  must  exceed  the  siun  of  the 
individual  bids  by  a  specified  amoimt. 
Combinatorial  bidding  may  be  used 
with  any  type  of  auction.  "The 
Commission  may  also  allow  bidders  to 
submit  contingent  bids  on  individual 
and/or  combinations  of  Ucenses. 


3.  Section  1.2105  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

S  1.2106    Bidding  application  and 
certification  procodures;  prohM>ttion  of 
coiiusion. 

(a)*  •  * 

(2)  The  Form  175  must  contain  the 
following  -information : 

(i)  Identification  of  each  license  on 
which  the  appUcant  wishes  to  bid; 

(ii)  The  appUcant 's  name,  if  the 
appUcant  is  an  individual.  If  the 
applicant  is  a  corporation,  then  the 
short-form  appUcation  will  require  the 
name  and  address  of  the  corporate  office 
and  the  name  and  title  of  an  officer  or 
director.  If  the  applicant  is  a 
partnership,  then  the  appUcation  will 
require  the  name,  citizenship  and 
address  of  all  partners,  and,  if  a  partner 
is  not  a  natiual  person,  then  the  name 
and  title  of  a  respxjnsible  person  should 
be  included  as  well.  If  the  appUcant  is 
a  trust,  then  the  name  and  address  of  the 
trustee  will  be  required.  If  the  appUcant 
is  none  of  the  above,  then  it  must 
identify  and  describe  itself  and  its 
principals  or  other  responsible  persons; 

(iu)  The  identity  of  me  person(s) 
authorized  to  make  or  withdraw  a  bid; 

(iv)  If  the  appUcant  appUes  as  a 
designated  entity  pursuant  to  §  1.2110,  a 
statement  to  that  effect  and  a 
declaration,  under  penalty  of  perjiuy. 
that  the  applicant  is  qualified  as  a 
designated  entity  under  §  1.2110. 

(v)  Certification  that  the  appUcant  is 
legaUy.  technically,  financiaUy  and 
otherwise  qualified  pursuant  to  section 
308(b)  of  the  Communications  Act  of 


1934,  as  amended.  The  Commission  wiU 
accept  applications  certifying  that  a 
request  for  waiver  or  other  reUef  from 
the  requirements  of  section  310  is 
pending; 

(vi)  Certification  that  the  appUcant  is 
in  compUance  with  the  foreign 
ownership  provisions  of  section  310  of 
the  Communications  Act  of  1934,  as 
amended; 

(vu)  Certification  that  the  appUcant  is 
and  wiU,  during  the  pendency  of  its 
appUcation(s),  remain  in  compUance 
with  any  service-specific  qualifications 
applicable  to  the  Ucenses  on  which  the 
appUcant  intends  to  bid  including,  but 
not  limited  to,  financial  quaUfications. 
The  Commission  may  require 
certification  in  certain  services  that  the 
applicant  wiU.  following  grant  of  a 
Ucense,  come  into  compUance  with 
certain  service-specific  rules,  including, 
but  not  limited  to.  ownership  eUgibiUty 
limitations; 

(viii)  An  exhibit,  certified  as  truthful 
under  penalty  of  perjiuy,  identifying  aU 
parties  with  whom  the  appUcant  has 
entered  into  partnerships,  joint 
ventures,  consortia  or  other  agreements, 
arrangements  or  understandings  of  any 
kind  relating  to  the  Ucenses  being 
auctioned,  including  any  such 
agreements  relating  to  the  post-auction 
market  structure. 

(ix)  Certification  under  penalty  of 
perjury  that  it  has  not  entered  and  wiU 
not  enter  into  any  expUcit  or  impUdt 
agreements,  arrangements  or 
understandings  of  any  kind  with  any 
parties  other  than  those  identified 
pursuant  to  paragraph  (a)(2)(viu)  of  this 
section  regarding  the  amoimt  of  their 
bids,  bidding  strategies  or  the  particular 
Ucenses  on  which  they  wiU  or  will  not 
bid;  and 

(x)  Certification  that  the  appUcant  is 
not  in  default  on  any  Commission 
Ucenses  and  that  it  is  not  delinquent  on 
any  non-tax  debt  owed  to  any  Federal 
agency. 
•        •        •        *        * 

4.  Section  1.2106  is  amended  by 
revising  paragraph  (b)  to  read  as  foUows: 

S  1.2106    Submission  of  upfront  payments. 

(b)  Upfix>nt  payments  must  be  made 
by  wire  transfer  in  U.S.  dollars  from  a 
financial  institution  whose  deposits  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation  and  must  be 
made  payable  to  the  Federal 
Communications  Commission. 

5.  Section  1.2Y07  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  foUows: 


$  1 .2107    Submission  of  down  payn>ant  and 
fHing  of  long-form  applications. 

•         •         •         •         • 

(b)  Within  ten  (10)  business  days  after 
being  notified  that  it  is  a  high  bidder  on 
a  particular  Ucense(s),  a  hi^  bidder 
must  submit  to  the  Commission's 
lockbox  bank  such  additional  funds  (the 
"down  payment")  as  are  necessary  to 
bring  its  total  deposits  (not  including 
upfront  payments  applied  to  satisfy 
penalties)  up  to  twenty  (20)  percent  of 
its  high  bid(s).  (In  single  round  sealed 
bid  auctions  conducted  under  §  1.2103, 
however,  bidders  may  be  required  to 
submit  their  down  payments  with  their 
bids.)  This  down  payment  must  be 
made  by  wire  transfer  in  U.S.  doUars 
from  a  financial  institution  whose 
deposits  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  and  must 
be  made  payable  to  the  Federal 
Communications  Commission.  Winning 
bidders  who  are  qualified  designated 
entities  eligible  for  installment 
payments  under  §  1.2110(d)  are  only 
required  to  bring  their  total  deposits  up 
to  ten  (10)  percent  of  their  wiiming 
bid(s).  Such  designated  entities  must 
pay  the  remainder  of  the  twenty  (20) 
percent  down  payment  within  ten  (10) 
business  days  of  grant  of  their 
appUcation.  See  §  1.2110(e)  (1)  and  (2). 
Down  payments  will  be  held  by  the 
Commission  until  the  high  bidder  has 
been  awarded  the  Ucense  and  has  paid 
the  remaining  balance  due  on  the 
Ucense  or  authorization,  in  which  case 
it  will  not  be  returned,  or  until  the 
winning  bidder  is  found  unqualified  to 
be  a  Ucensee  or  has  defaulted,  in  which 
case  it  wiU  be  returned,  less  appUcable 
payments.  No  interest  on  any  down 
payment  will  be  paid  to  the  bidders. 

(c)  A  high  bidder  that  meets  its  down 
payment  obUgations  in  a  timely  maimer 
must,  within  ten  (10)  business  days  after 
being  notified  that  it  is  a  high  bidder, 
submit  an  additional  appUcation  (the 
"long-form  appUcation")  pursuant  to 
the  rules  governing  the  service  in  which 
the  appUcant  is  the  high  bidder  (unless 
it  has  already  submitted  such  an 
appUcation.  as  contemplated  by 

§  1.2105(a)(1)(b).  Notwithstanding  any 
other  provision  in  title  47  of  the  Code 
of  Federal  Regulations  to  the  contrary, 
high  bidders  need  not  submit  an 
additional  application  filing  fee  with 
their  long-form  appUcations.  Specific 
procedures  for  filing  electronicaUy  and 
manually  filed  applications  will  be  set 
out  by  PubUc  Notice.  While  Form  600 
may  be  filed  either  electronically  or 
manually,  beginning  January  1, 1998,  aU 
appUcations  must  be  filed 
electronically.  Those  appUcants  who 
file  appUcations  manually  must  also 
include  a  copy  of  all  attachments  and 
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any  other  supporting  documents  on  a 
3.5  inch  diskette  in  separate  ASQI  text 
(.TXT)  file  formats.  An  appUcant  that 
fails  to  submit  the  required  long-form 
apphcation  under  this  paragraph  and 
fails  to  estabUsh  good  cause  for  any  late- 
filed  submission,  shall  be  deemed  to 
have  defaulted  and  will  be  subject  to  the 
payments  set  forth  in  §  1.2104. 

•  •        •        •        • 

6.  Section  1.2109  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

$  1 .21 09    Llc«nM  grant,  denial,  default,  and 
disqualification. 

(a)  Unless  otherwise  specified  in  these 
rules,  auction  winners  are  required  to 
pay  the  balance  of  their  winning  bids  in 
a  lump  siun  within  ten  (10)  business 
days  following  award  of  the  license. 
Grant  of  the  Ucense  will  be  conditioned 
on  full  and  timely  payment  of  the 
wiimingbid. 

(b)  If  a  winning  bidder  withdraws  its 
bid  after  the  Conunission  has  declared 
competitive  bidding  closed  or  fails  to 
remit  the  required  down  payment 
within  ten  (10)  business  days  after  the 
Commission  has  declared  competitive 
bidding  closed,  the  bidder  will  be 
deemed  to  have  defaulted,  its 
application  will  be  dismissed,  and  it 
will  be  Uable  for  the  default  payment 
specified  in  §  1.2104(g)(2).  In  such 
event,  the  Commission  may  either  re- 
auction  the  Ucense  to  existing  or  new 
applicants  or  offer  it  to  the  other  highest 
bidders  (in  descending  order)  at  their 
final  bids.  The  down  payment 
obUgations  set  forth  in  §  1.2107(b)  vtrill 
apply. 

•  •         •        •        • 

7.  Section  1.2110  is  amended  by 
revising  paragraphs  (b)(2),  (e)(1),  (e)(2), 
and  the  introductory  text  of  (e)(3)  to 
read  as  follows: 

S1-2110    DMignatwl  entities. 

•  •         •        *        • 

(b)*  •  • 

(2)  Businesses  owned  by  members  of 
minority  groups  and/ or  women.  Unless 
otherwise  provided  in  rules  governing 
specific  services,  a  business  owned  by 
members  of  minority  groups  and/or 
women  is  one  in  which  minorities  and/ 
or  women  who  are  U.S.  citizens  control 
the  appUcant,  have  at  least  50.1  percent 
equity  ownership  and,  in  the  case  of  a 
corporate  appUcant,  a  50.1  percent 
voting  interest.  For  appUcants  that  are 
partnerships,  every  general  partner 
either  must  be  a  minority  and/or  woman 
(or  minorities  and/or  women)  who  are 
U.S.  citizens  and  who  individually  or 
together  own  at  least  50.1  percent  of  the 
peirtnership  equity,  or  an  entity  that  is 
100  percent  owned  and  controlled  by 


minorities  and/or  women  who  are  U.S. 
citizens.  The  interests  of  minorities  and 
women  are  to  be  calculated  on  a  fully- 
diluted  basis;  agreements  such  as  stock 
options  and  convertible  debentures 
^all  be  considered  to  have  a  present 
effect  on  the  power  to  control  an  entity 
and  shall  be  treated  as  if  the  rights 
thereunder  already  have  been  fully 
exercised.  However,  upon  a 
demonstration  that  options  or 
conversion  rights  held  by  non- 
controlling  principals  will  not  deprive 
the  minority  and  female  principals  of  a 
substantial  financial  stake  in  the  venture 
or  impair  their  rights  to  control  the 
designated  entity,  a  designated  entity 
may  seek  a  waiver  of  the  requirement 
that  the  equity  of  the  minority  and 
female  principals  must  be  calculated  on 
a  fully-diluted  basis.  Members  of 
minority  groups  include  Blacks, 
Hispanics,  American  Indians,  Alaskan 
Natives,  Asians,  and  Pacific  Islanders. 
•        •        *        •        » 

(e)*  •  • 

(1)  Unless  otherwise  specified,  each 
eUgible  appUcant  paying  for  its 
Ucense(s)  on  an  installment  basis  must 
deposit  by  wire  transfer  in  the  maimer 
specified  in  §  1.2107(b)  sufficient 
additional  funds  as  are  necessary  to 
bring  its  total  deposits  to  ten  (10) 
percent  of  its  wiiuiing  bid(s)  within  ten 
(10)  business  days  after  the  Commission 
has  declared  it  the  winning  bidder  end 
closed  the  bidding.  Failure  to  remit  the 
required  payment  will  make  the  bidder 
Uable  to  pay  penalties  pursuant  to 

§  1.2104(g)(2). 

(2)  Within  ten  (10)  business  days  of 
the  grant  of  the  Ucense  application  of  a 
winning  bidder  eligible  for  installment 
payments,  the  Ucensee  shall  pay  another 
ten  (10)  percent  of  the  high  bid,  thereby 
commencing  the  eUgible  licensee's 
installment  payment  plan.  Failure  to 
remit  the  required  payment  will  make 
the  bidder  Uable  to  pay  default 
payments  pursuant  to  §  1.2104(g)(2). 

(3)  Upon  grant  of  the  Ucense,  the 
Commission  will  notify  each  eligible 
licensee  of  the  terms  of  its  installment 
payment  plan  and  that  it  must  execute 
a  promissory  note  and  seciuity 
agreement  as  a  condition  of  the 
installment  payment  plan.  Unless  other 
terms  are  specified  in  the  rules  of 
particular  services,  such  plans  wiU: 
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47CFRPart73 

[MM  Docket  No.  92-291.  RM-8133] 

Radio  Broadcasting  Services; 
Cambridge  and  St  Michaels,  MD       *^ 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  dociunent  grants  an 
Apphcation  for  Review  filed  by  CWA 
Broadcasting,  Inc.  directed  to  a  staff 
action  denying  its  proposal  to  reallot 
Channel  232A  from  Cambridge  to  St. 
Michaels,  Maryland,  and  modify  its 
Station  WFBR  construction  permit  to 
specify  St.  Michaels  as  the  community 
of  Ucense.  See  60  FR  38738,  July  28, 
1995.  As  a  result,  Channel  232A  is  now 
allotted  to  St.  Michaels,  Maryland,  and 
the  Station  WFBR  construction  permit 
now  specifies  St.  Michaels  as  the 
commimity  of  Ucense.  The  reference 
coordinates  for  the  Channel  232A 
allotment  at  St.  Michaels,  Maryland,  are 
38-49-17  and  76-17-27.  With  this 
action,  the  proceeding  is  terminated. 
EFFECTIVE  DATE:  May  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202)  418-2177. 

SUPf>LEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order 
adopted  March  6, 1997,  and  released 
March  17.  1997.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  diuing  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
hic,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Sub)ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Fart  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amendsd] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Maryland,  is  amended 
by  removing  Channel  232A  at 
Cambridge,  and  adding  St.  Michaels, 
Channel  232A. 


Federal  Conununications  Commission. 

WiUlani  F.  Caton. 

* 
Acting  Secretary. 
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47  CFR  Part  73 

[MM  Docket  No.  96-125;  RM-8807,  RM- 
8861] 

Radio  Broadcasting  Services;  Albion 
and  Hilton,  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Hilton  Broadcasting, 
dismisses  the  request  to  allot  Channel 
238A  to  Hilton,  NY,  as  the  community's 
first  local  aural  transmission  service. 
See  61  FR  31084,  June  19, 1996.  At  the 
request  of  Albion  Broadcasting 
Associates,  the  Commission  allots 
Channel  238A  to  Albion,  NY,  as  the 
community's  first  local  aural 
transmission  service.  Channel  238A  can 
be  allotted  to  Albion  with  a  site 
restriction  of  0.7  kilometers  (0.4  miles) 
northeast,  at  coordinates  43—15-00 
North  Latitude  and  78-11-12  West 
Longitude,  to  avoid  a  short-spacing  to 
Station  WJYE,  Channel  241B.  Buffalo, 
New  York.  This  allotment  has  been 
conciured  in  by  the  Canadian 
Government  as  a  specially  negotiated 
short-spaced  allotment  since  Albion  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border.  The 
Albion  allotment  is  short-spaced  to 
Stations  CKDS-FM.  Channel  237C1, 
Hamihon,  Ontario,  and  CJBClF  and 
proposed  CJBC-1,  Chaimel  238C1, 
BelleviUe,  Ontario,  Canada.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  April  28, 1997.  The 
window  period  for  filing  appUcations 
for  Channel  238A  at  Albion,  NY,  will 
open  on  April  28, 1997,  and  close  on 
May  29, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
LesUe  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 


and  Order.  MM  Docket  No.  96-125, 
adopted  March  5, 1997,  and  released 
March  14, 1997.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
hlc,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat,  as  amended, 
1082;  47  U.S.Q  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  adding  Albion,  Channel 
238A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-7257  Filed  3-20-97;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  95-120;  RM-8650] 

Radio  Broadcasting  Services: 
PremonttTX 

AGENCY:  Federal  Communications 

Commission. 

action':  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Paulino  Bemal,  substitutes 
Chaimel  264C3  for  Channel  285A  at 
Fremont  and  modifies  Station 
KMFM(FM)'s  Ucense  to  specify 
operation  on  the  higher  powered 
channel.  See  60  FR  39141,  August  1, 
1995.  Channel  264C3  can  be  allotted  to 
Fremont  in  compUance  with  the 


Commission's  minimiifn  distance 
separation  requirements  with  a  site 
restriction  of  7.7  kilometers  (4.8  miles) 
east  in  order  to  avoid  a  short-spacing 
confUct  with  the  Ucensed  site  of  Station 
KBDR(FM),  Channel  263C2,  Mirando 
aty,  Texas.  The  coordinates  for 
Channel  264C3  at  Fremont  are  27-21-35 
NL  and  98-02-45  WL.  Mexican 
concurrence  has  been  obtained  for  this 
allotment. 

With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  April  28,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-120, 
adopted  March  5, 1997,  and  released 
March  14, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference^ 
Center  (Room  239),  1919  M  Street,  NW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW,  Suite  140.  Washington.  DC 
20037. 

List  of  Sobiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
foUows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  foUows: 

Authority:  Sees.  303.  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  285A  and  adding 
Channel  264C3  at  Fremont. 

Federal  Communications  Commission. 

John  A.  Karouao*, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc  97-7258  Filed  3-2^-97;  8:45  ami 
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Federal  Register 
Vol.  62,  No.  55 
Friday.  March  21.  1997 


This  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  rxitices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  makmg  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Fann  Sarvica  Agency 
7CFR  Part  723 

RIN066O-AE96 

Amandmant  to  the  Tobacco  Marketing 
Quota  Regulations 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  improving 
the  administration  of  the  tobacco 
marketing  quota  and  price  support 
program  by  amending  program 
regulations  to:  provide  for  making  quota 
"inequity  adjustments"  on  a  "common 
OMmership  imit"  basis  rather  than 
strictly  on  a  "farm"  basis:  eliminate 
unduly  restrictive  deadlines  for  the 
mailing  of  certain  quota  notices;  permit, 
for  burley  and  flue-cured  tobacco, 
disaster  transfsrs  to  be  made  by  cash 
lessees,  ht)m  cash  rented  farms,  without 
the  owner's  signature;  provide  greater 
flexibility  in  the  setting  of  penalty 
amounts  for  burley  and  flue-cured 
tobacco  violations:  eliminate  a  provision 
that  requires  yearly  publication  in  the 
Federal  Register  of  certain  routine  and 
noncontroversial  penalty  computations; 
remove  regulations  governing  the  1994- 
calendar  year  only  "domestic  mariceting 
assessment",  which  was  appUcable  to 
the  use  by  certain  cigarette 
manufecturas  of  set  percentages  of 
domestic  tobacco;  codify  certain 
statutory  provisions  concerning,  and 
penalties  related  to,  setting  burley  and 
flue-cured  tobacco  quotas;  and  add 
several  technical  changes,  including 
dianges  to  reflect  a  recent 
reorganization  of  the  Department  of  « 
Agriculture. 

DATES:  Comments  must  be  received  by 
May  20. 1997  to  be  assured  of 
consideration. 

AOOAESSES:  Submit  comments  on  the 
proposed  rule  to:  Director,  Tobacco  and 
Peanuts  Division.  USDA.  FSA,  STOP 
0514.  P.O.  Box  2415,  Washington.  DC 
20013-2415.  Comments  may  be  faxed  to 


202-690-2298.  All  written  submissions 
made  pursuant  to  this  rule  will  be  made 
available  for  public  inspection  in  Room 
5750  South  Building.  USDA.  between 
the  hours  of  8:15  a.m.  and  4:45  p.m.. 
during  regular  Federal  workdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vemer  Grise.  Director.  Tobacco  and 
Peanuts  Analysis  Sta^,  Tobacco  and 
Peanuts  Division.  USDA.  FSA,  STOP 
0514,  P.O.  Box  2415,  Washington.  DC 
20013-2415,  telephone  202-720-5291. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  and 
therefore  was  not  reviewed  by  OMB 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  pro(>osed  rule  since 
the  Farm  Service  Agency  (FSA)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rule  making  with  respect  to 
the  subject  matter  of  this  rule. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Enviraninental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
needed. 

ExacutiTe  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

ExecutiTe  Order  12988 

This  pro(>osed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988.  The  provisions  of  this  proposed 
rule  are  not  retroactive  and  preempt 
State  laws  to  the  extent  that  such  laws 


are  inconsistent  with  the  provisions  of 
this  proposed  rule.  Before  any  legal 
action  is  brought  regarding 
determinations  made  under  provisions 
of  7  CFR  part  723,  the  administrative 
appeal  provisions  set  forth  at  7  CFR  Part 
780  and  7  CFR  Part  711.  as  applicable, 
must  be  exhausted. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
new  or  revised  information  collection 
requirements  that  require  approval  by 
OMB  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3507  et  seq).  The 
information  collections  required  in  7 
CFR  Part  723  have  previously  been 
cleared  imder  OMB  control  number 
0560-0058. 

Background  and  Discussion 

The  tobacco  marketing  quota  and 
price  suppMjrt  program  is  operated  by 
the  Department  of  Agriculture  pursuant 
to  provisions  of  the  Agricultural 
Adjustment  Act  of  1938.  as  amended 
(the  1938  Act)  and  the  Agricultural  Act 
of  1949.  as  amended  (the  1949  Act). 
This  proposed  rule  would,  as  described 
below,  modify  tobacco  marketing  quota 
regulations  in  7  CFR  Part  723.  Related 
price  support  regulations  are  codified  in 
7  CFR  Part  1464. 

].  Allocation  of  Inequity  Adjustments 

The  1938  Act  permits  the  FSA.  out  of 
limited  national  reserves,  to  make  so- 
called  "inequity  adjustments"  in  old 
farm  allotments  or  quotas  in  order  to 
alleviate  quota  disparities  between 
farms  in  a  coimty.  Current  rules,  at 
§  723.210,  call  for  those  adjustments  to 
be  made  by  "farm"  as  that  term  is 
defined  for  FSA  commodity  support 
purposes.  However,  for  tobacco,  there 
may,  in  effect,  be  "farms"  within  a  farm 
when  there  are  different  common 
ownership  units  within  the  farm.  For 
that  reason,  to  allow  for  greater  equity, 
it  is  proposed  that  the  rules  be  modified 
to  allow  local  FSA  committees  to 
choose,  at  their  discretion,  to  make 
inequity  adjustments  by  common 
ownership  units  in  which  case  the  quota 
adjustment  would  inure  to  the  common 
ownership  unit  rather  than  to  the  whole 
farm.  The  rule  would  also  add,  in 
§  723.104,  a  definition  of  "common 
ownership  unit"  to  facilitate  the 
administration  of  the  proposed  change 
for  allocating  inequity  adjustments  and 
the  transfer  of  quota  by  sale. 


2.  Mailing  Notices  of  Farm  Acreage 
Allotments  and  Marketing  Quotas 

Current  rules,  in  §  723.213,  require 
that  quota  notices  be  mailed  by  a  certain 
date  if  the  quota  is  to  be  modified 
because  of  a  violation,  a  revision  or 
adjustment  in  the  allotment  or  quota  for 
the  farm,  or  a  farm  reconstitution.  The 
deadline  is  April  1  for  farms  in 
Alabama,  Florida,  Georgia,  North 
Carolina,  South  Carolina  and  Virginia. 
Otherwise,  the  deadline  is  May  1.  Those 
dates  are  not  suitable  in  all  instances 
since  there  may  be  transfers  affecting 
the  quota  which  have  not  occiured  by 
those  dates.  For  that  reason,  and 
because  the  regulation  is  strictly  a 
matter  of  agency  procedure,  it  is 
proposed  that  these  deadlines  be 
removed  from  the  regulations.  Because 
of  the  special  considerations  that 
accompany  reductions  for  violations,  it 
would  remain  the  agency's  intention 
with  respect  to  notices  concerning 
reductions  in  quota  because  of 
violations  to  meet  the  same  deadlines  as 
those  that  are  now  in  the  regulations. 

3.  Approval  of  Disaster  Lease  and 
Tmnsfer  Agreements — Cash  Rented 
Farms 

Burley  and  flue-cured  tobacco  are 
different  from  other  kinds  of  tobacco  in 
that  they  are  subject  to  quotas  on  a 
poundage  basis.  All  other  tobaccos  are 
limited  by  acreage  only.  Burley  tobacco 
is  limited  by  pounds  only  and  flue- 
cured  tobacco  is  limited  both  by  acres 
and  pounds.  With  respect  to  burley  and 
flue-cured  tobacco,  disaster  transfers  of 
quota  poimds  can  be  made  during  the 
harvest  season  if,  despite  the  producer's 
best  efforts,  the  quota  is  not  fully 
produced  because  of  a  natural  disaster. 
Currently,  all  such  transfers  require  the 
farm  owner  to  sign  the  transfer 
documents.  This  rule  proposes 
amending  §  723.216  to  provide  that  such 
owner's  signature  is  not  needed  when 
the  farm  is  cash-rented  or  leased  by  the 
farm  operator.  This  would  reflect  that 
the  owner  does  not  have  an  interest  in 
the  current  year's  tobacco  crop  or 
marketing  quota.  This  would  effectively 
and  conclusively,  presume  that  the  farm 
operator  or  tobacco  producer  has  paid 
for  the  quota  for  the  current  year  to  use 
to  market  the  crop  or,  as  the  case  may 
be.  to  disaster  lease  and  transfer  the 
unused  quota  from  the  farm. 

4.  Producer  Penalty  Calculations 

Penalties  can  be  assessed  against 
producers  under  the  1938  Act  for  excess 
marketings  and  other  offenses.  Section 
314  of  the  1938  Act  provides  that  the 
penalty  rate  is  equal  to  75  percent  of  the 
average  market  price  for  the  kind  of 


tobacco  for  the  immediately  preceding 
marketing  year.  That  rate  is  applied, 
then,  to  the  penalty  quantity  of  tobacco. 
Generally,  under  section  314,  that 
quantity  is  the  amount  of  the  excess 
marketings.  However,  section  317(g)  of 
the  1938  Act  provides,  for  the  poimdage 
quota  tobaccos  (burley  and  flue-cured) 
only,  that  no  penalty  shall  be  due  or 
collected  until  103  percent  of  the 
marketing  quota  has  been  marketed 
except  that  where  a  producer  falsely 
identifies,  or  fails  to  account  for  the 
disposition  of  any  tobacco,  the 
Secretary,  in  lieu  of  assessing  and 
collecting  penalties  based  on  the  actual 
marketings  of  excess  tobacco,  may  elect 
to  assess  a  penalty  computed  by 
multiplying  the  full  penalty  rate  by  an 
amount  of  tobacco  equal  to  25  percent 
of  the  farm's  effective  marketii^  quota 
plus  the  farm  yield  for  the  number  of 
acres  harvested  in  excess  of  the  farm 
acreage  allotment.  Thus  for  burley  and 
flue-cured  tobacco,  two  possible 
standards  exist  for  determining  the 
penalty  quantity:  (1)  The  excess-over- 
103-percent  standard  ("the  103-percent 
standard")  and  (2)  the  25-percent-of- 
quota  standard  ("the  25-percent 
standard").  In  some  cases,  however,  the 
producer  may  have  no  excess 
marketings,  but  may  have  mis-marketed 
a  small  number  of  pounds  on  the  farm's 
marketing  card  in  which  case  the  25- 
percent  standard  may  produce  a  penalty 
which  a  local  FSA  committee  could  feel 
is  too  harsh.  This  could  lead,  by  use  of 
the  103-percent  standard,  to  no  penalty 
at  all  which  could  be  too  lenient.  Given 
that  the  use  of  the  full  25-percent-of- 
quota  standard  is  strictly  discretionary, 
it  would  appear  to  follow  that,  in  cases 
where  the  25-percent  standard  could 
otherwise  be  applied,  the  Secretary 
could  choose  a  penalty  quantity  "up  to" 
25-percent.  Changing  §  723.409  to  add 
that  flexibility  is  proposed  in  this 
notice.  This  would,  if  adopted,  allow 
the  penalty  quantity  to  be.  more 
appropriately,  the  actual  amount  of 
pounds  in  violation,  which  could  better 
reflect  the  relative  significance  of 
different  violations.  This  amendment 
will  not  affect  the  penalty  quantity  for 
buyers,  dealers,  or  warehouse  operators. 
Tobacco  buyers,  dealers,  warehouse 
operators,  and  others  will  be  required  to 
collect  the  full  penalty  rate  for  each 
pound  of  invahd  or  suspicious 
marketings.  In  the  event  of  an  over- 
collection,  the  penalty  can  be  refunded. 

5.  Elimination  of  Publication  in  the 
Federal  Register  of  Certain 
Mathematical  Computations 

Also,  it  is  proposed,  with  respect  to 
penalties,  that  §723.308  be  modified  to 
remove  the  provision  that  requires 


pubUcation  in  the  Federal  Register  of 
the  penalty  rate  calcidations  for  the 
individual  kinds  of  tobacco.  Those  rates 
are  mathematical  calculations  based  on 
market  prices  and  the  ampimts  should 
be,  within  a  very  close  amount,  well 
known  by  interested  parties  based  on 
their  knowledge  of  market  conditions. 
As  in  the  past,  effective  notice  will  be 
provided  by  press  release.  Further 
information,  if  needed,  can  be  obtained 
by  inquiry.  For  these  reasons, 
publication  in  the  Federal  Register  does 
not  appear  to  be  necessary. 

6.  Removal  of  Regulations  Concerning 
the  1 994  Domestic  Marketing 
Assessment  for  Manufacturers  Whose 
Use  of  Domestic  Tobacco  Fell  Below  75 
Percent 

TUs  rule  also  proposes  removing  the 
regulations  that  currently  appear  in 
Subpart  E,  as  those  regulations  deal 
with  an  assessment  that  only  applied 
with  respect  to  activities  which 
occurred  in  calendar  year  1994. 
Specifically,  budget  legislation  enacted 
in  1993  provided  for  a  "domestic 
marketing  assessment"  (DMA)  to  be 
applied  to  certain  manufacturers  of 
cigarettes  if  their  use  of  domestic 
tobacco  did  not,  for  certain  cigarettes, 
over  a  calendar  year,  amount  to  75 
percent  of  their  total  tobacco  use.  Later 
legislation  limited  the  application  of  the 
DMA  to  activities  occurring  in  calendar 
year  1994.  Accordingly,  it  does  not 
appear  worthwhile  to  continue  the 
codification  of  the  DMA  regulations. 
Removal  of  the  rules  will  not,  however, 
affect  liabilities  with  respect  to  the  DMA 
for  activities  occtirring  in  calendar  year 
1994. 

7.  Codification  of  Regulations  Dealing 
With  Establishing  the  National 
Marketing  Quotas  for  Burley  and  Flue- 
Cured  Tobacco 

It  is  also  proposed  that  a  new  subpart 
be  added  to  codify  provisions  dealing 
with  the  annued  establishment  of  the 
burley  and  flue-cured  tobacco  national 
marketing  quotas.  The  quotas  for  burley 
and  flue-cured  tobaccos,  unlike  the 
allotments  for  other  supported  tobaccos, 
are  set,  as  provided  for  by  statute,  in  a 
manner  that  takes  into  account  pre- 
announced  purchase  intentions  of 
certain  cigarette  manufacturers. 
Specifically,  the  calculation  takes  into 
account  the  purchase  intentions  of  those 
cigarette  manufacturers  who  meet  the 
1938  Act  definition  of  a  "domestic 
manufacturer  of  cigarettes"  by 
producing  at  least  1  percent  of  the 
cigarettes  produced  and  sold  in  the 
United  States.  The  1938  Act  provides, 
under  section  317  for  flue-cured 
tobacco,  and  section  319  for  burley 
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tobacco,  that  the  quota  for  each  kind  is 
the  amount,  computed  separately 
which,  with  an  allowance  for  the 
Secretary  to  make  a  discretionary 
upward  or  dovynward  adjustment  of  up 
to  3  percent  in  the  total,  equals  the  sum 
of:  (1)  The  aggregate,  for  the  upcoming 
year,  of  the  stated  intentions  of  the 
manufacturers  to  purchase  eligible 
tobacco  of  the  relevant  kind  from 
regular  auction  markets,  producers,  or 
from  the  inventories  of  the  relevant 
producer  loan  associations;  (2)  the 
average  annual  exports  of  that  kind  of 
domestic  tobacco  for  the  past  3  years; 
and  (3)  the  amount  the  Secretary  deems, 
in  his  discretion,  is  needed  to  adjust  the 
current  inventories  of  the  producer  loan 
associations  to  establish  stocks  at  the 
reserve  stock  level  for  the  respective 
kind  of  tobacco.  The  reserve  stock  level 
is  defined  in  section  301  of  the  1938  Act 
to  be.  for  burley  tobacco,  the  greater  of 
50  million  pounds  or  15  percent  of  the 
previous  year's  quota.  For  flue-cured 
tobacco  that  level  is  defined  to  be  the 
greater  of  100  million  pounds  or  15 
percent  of  the  previous  year's  quota. 
Section  319  of  the  1938  Act  provides, 
however,  that  the  reserve  stock  level 
downward  adjustment  for  biu'ley 
tobacco  may  not  exceed  the  greater  of  35 
miUion  pounds  or  50  percent  of  the 
quantity  by  which  loan  inventories 
exceed  the  reserve  stock  level.  Section 
320A  of  the  1938  Act  requires  that  the 
statement  of  purchase  intentions  be 
filed  by  all  manufacturers  who  meet  the 
"domestic  manufacturer  of  cigarettes" 
definition  and  provides  that  if  a 
manufactiirer  fails  to  file  such  a 
statement  the  Secretary  must  estimate 
the  purchases  for  the  manufacturer 
based  on  the  manufacturer's  previous 
submissions.  The  statements  of 
intention  are  due  before  the  marketing 
year.  Section  320A  of  the  1938  Act  sets 
December  1  as  the  deadline  for  flue- 
cured  purchase  intentions.  For  burley, 
section  320A  sets  January  15  as  the 
deadline.  Also,  section  320A  contains 
confidentiality  provisions  to  protect  the 
statements  filed  by  manufacturers. 

Further,  section  320B  of  the  1938  Act 
provides  that  cigarette  manufacturers 
must  report  their  tobacco  purchases  at 
the  end  of  the  year  so  that  a  comparison 
can  be  made  with  their  statement  of 
intentions.  Under  section  320B,  the 
manufacturer  must  pay  a  per  pound 
penalty,  equal  to  twice  the  purchaser's 
share  of  the  no-net-cost  assessment  rate 
for  the  relevant  marketing  year,  if  their 
purchases  do  not  amount  to  90  percent 
of  their  stated  intentions.  Section  320B 
provides  that  the  penalty  will  be 
assessed  on  the  full  amount  of  the 
shortage  except  that  320B  also  provides 


that  the  statements  of  intention  will  be 
adjusted  downward  if  producers  do  not, 
counting  price  support  loan  placements, 
produce,  in  the  aggregate,  the  total 
national  quota  for  the  relevant  kind  of 
tobacco  (burley  or  flue-cured)  for  the 
relevant  marketing  year. 

These  provisions  have  been  in  place 
for  many  years.  This  rule  proposes, 
however,  to  codify  current  policy  to 
allow  for  comment  and  modification  as 
needed.  As  with  current  practice,  the 
rule  provides  for  counting  indirect  and 
direct  purchases  for  statement  of 
purchase  intentions  and  for  calculations 
of  compliance  with  those  intentions. 
Also,  the  rule,  for  these  purposes,  as 
with  current  practice,  specifies  that 
purchases  of  leaf,  stems,  trimmings,  and 
scrap  tobacco  for  export  should  be 
excluded  from  the  purchase  intentions 
and  from  the  purchases  that  are 
countable  toward  meeting  the 
manufacturer's  obligations. 

8.  Technical  Changes  in  the  Regulations 

This  rule  would  also  make  certain 
technical  changes,  including  changing 
references  from  "ASC"  to  "FSA"  to 
reflect  that  under  a  recent 
reorganization,  many  of  the  functions  of 
the  former  Agricultiiral  Stabilization 
and  Conservation  Service  are  now 
handled  by  the  USDA's  Farm  Service 
Agency. 

List  of  Subjects  in  7  CFR  Part  723 

Acreage  allotments,  Dealers,  Domestic 
cigarette  manufacturers.  Marketing 
quotas.  Penalties,  Tobacco 

Proposed  Rule 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
723  be  amended  as  follows: 

PART  723— TOBACCO 

1 .  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Authority:  7  U.S.C  1301.  1311-1314. 
1314-1.  1314b,  1314b-l,  1314b-2. 1314c. 
1314d.  1314e,  1314f.  13141. 1315.  1316. 1362, 
1363,  1372-75, 1377-1379. 1421. 1445-1  and 
1445-2. 

2.  Section  723.104  is  to  be  amended 
by  adding  definitions  for  "common 
ownership  unit",  "Farm  Service 
Agency",  and  "FSA"  in  their  proper 
alphabetical  order  to  read  as  follows: 

§723.104    Definitions. 

Common  ownership  unit.  A  common 
ownership  unit  is  a  distinguishable  part 
of  a  farm,  consisting  of  one  or  more 
tracts  of  land  with  the  same  owners  as 
determined  by  FSA. 

Farm  Service  Agency.  An  agency 
within  the  U.S.  Department  of 
AgriCTiltiuTB. 


FSA.  The  Farm  Service  Agency. 


3.  Section  723.210  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S  723.21 0    CoiTsctions  of  errors  and 
adjusting  inequities  In  acreage  allotments 
and  marketing  quotas  for  old  farms. 

(d)  Making  certain  adjustments  on  a 
common  ownership  unit  basis. 
Notwithstanding  other  provisions  of  this 
section,  inequity  adjustments  may  be 
allotted  by  common  ownership  unit 
rather  than  by  farm  when  it  is 
determined  by  the  county  FSA 
committee  that  the  making  of  the 
determination  on  that  basis  provides 
greater  equity. 

§723.213    [Amended] 

4.  Section  723.213  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as 
paragraph  (c). 

5.  Section  723.216(aJ  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  by  revising  paragraphs  (a)(2)(iiJ(AJ 
and  (a)(2)(iii)(A).  to  read  as  follows: 

§723.216    Transfers  of  totMcco  acreage 
aiiotment  or  marketing  quota  by  sate,  lease, 
orowmer. 

(aj  General.  The  allotment  or  quota 
established  for  a  farm  may  be 
transferred  to  another  farm  to  the  extent 
provided  for  in  this  section.  For 
transfers  by  sale,  common  ownership 
units  on  a  farm  may  be  considered  to  be 
separate  farms.  Transfers  are  not 
permitted  for  cigar  binder  (typ^s  54  and 
55J  tobacco  allotments. 


(2)*   •  • 

(ii)*   *  • 

(A)  Leases.  The  owner  and  operator  of 
the  transferring  farm  and  the  owner  or 
operator  of  the  receiving  farm.  For 
leases  made  under  the  disaster 
provisions  of  this  section,  the  signature 
of  the  owner  will  not  be  required  if  the 
FSA  determines  that  the  farm  is  cash 
leased  for  the  current  crop  yefu  and  that 
the  owner  does  not  share  in  the  crop. 

(iii)»  •  • 

(A)  Leases.  The  owner  of  the 
transferring  farm  and  the  owner  or 
operator  of  the  receiving  farm.  For 
leases  made  under  the  disaster 
provisions  of  this  section,  the  signature 
of  the  owner  will  not  be  required  if  the 
FSA  determines  that  the  farm  is  cash 
leased  for  the  crop  year  and  that  the 
owner  does  not  share  in  the  crop. 


§723.306    [Amended] 

6.  Section  723.308  is  amended  by 
adding  "and  announced  annually"  after 
"determined"  in  the  first  sentence  and 
removing  the  second  sentence. 

7.  Section  723.409  is  amended  by 
revising  paragraphs  (aJ,  (b),  (ej(l),  (ej(2) 
introductory  text,  and  (f)  and  by 
removing  paragraph  (g),  such  that  the 
revised  paragraphs  in  §  723.409  vtrill 
read  as  follows: 

§  723>I09    Producer  violations,  penatties, 
faise  identification  and  related  issues. 

(a)  Generally — (1)  Circumstances  in 
which  penalties  are  due.  A  penalty  shall 
be  due  on  all  marketings  bom  a  fajrm 
which  are: 

(i)  in  excess  of  the  applicable  quota  or 
allotment; 

(ii)  made  without  a  valid  marketing 
card; 

(iii)  made  ujider  circumstances  where 
the  buyer  or  dealer,  or  their  agents, 
know,  or  have  reason  to  know,  that  the 
tobacco  was,  or  is,  marketed  in  a 
manner  which  by  itself  or  in 
combination  with  other  marketings  is 
designed  to,  or  has  the  effect  of, 
defeating  the  purposes  of  die  tobacco 
price  support  and  production 
adjustment  program,  avoiding  marketing 
quota  limitations,  or  otherwise  avoiding 
provision  of  this  part  or  part  1464; 

fiv)  falsely  identified:  or, 

(v)  marketings  for  which  the  producer 
fails  to  make  a  proper  account  as 
required  by  the  provisions  of  this  part. 

(2)  Amount  of  the  penalty.  The 
amoimt  of  the  penalty  shall  be  the 
amount  computed  by  multiplying  the 
penalty  rate  by  the  penalty  quantity. 

(3)  Penalty  rate.  The  penalty  rate  for 
purposes  of  this  section  is  that  rate 
which  is  computed  as  the  penalty  rate 
per  pound  for  the  applicable  kind  of 
tobacco  under  §  723.308,  except  to  the 
extent  that  a  converted  penalty  rate  may 
be  used  as  provided  for  in  this  section. 

(4)  Penalty  quantity.  The  quantity  of 
tobacco  that  is  determined  by  the 
county  FSA  committee  to  be  subject  to 
penalty,  provided  further  that: 

(i)  For  burley  and  flue-cured  tobacco, 
the  penalty  quantity  for  purposes  of  this 
section  shall  be  the  amount  of 
marketings  from  the  farm  in  excess  of 
103  percent  of  the  farm's  effective 
marketing  quota  for  that  year,  except 
that  if  the  violation  involves  false 
identification  or  a  failure  to  account  for 
tobacco,  the  FSA  may.  in  its  discretion, 
depending  on  the  native  of  the 
violations,  use  as  the  penalty  quantity 
an  amount  up  to  25  percent  of  the  farm's 
effective  mariteting  quota  plus  100 
percent  of  the  farm  yield  on  any  excess 
acreage  for  the  farm  (acreage  planted  in 


excess  of  the  allotted  acres,  as  estimated 
or  determined). 

(ii)  For  tobaccos  other  than  burley 
and  flue-cured  tobacco,  the  penalty 
quantity  shall  be  the  amount  of 
marketings  from  the  farm  in  excess  of 
the  farm's  marketing  quota  provided 
further,  that  in  order  to  aid  in  the 
collection  of  the  penalty  the  FSA  shall 
endeavor,  to  the  extent  practicable,  to 
apply  the  penalty  to  all  of  the  farm's 
marketings  by  converting  the  full 
penalty  rate  to  a  converted 
proportionate  penalty  rate  which  rate 
may  be  identified  on  the  producer's 
marketing  card  and  collected  and 
remitted  accordingly.  In  making  the 
calculation  of  the  converted  penalty 
rate,  the  agency  shall  take  into  account 
any  carryover  tobacco  applicable  for  the 
fiaiin.  If  an  erroneous  penalty  rate  is 
shown  on  the  marketing  card,  then  the 
producer  of  the  tobacco  and  the 
producer  who  mari:eted  the  tobacco 
shall  be  liable  for  any  balance  due. 

(5)  Limitations  on  reduced  penaltjg 
quantities.  No  penalty  shall,  to  the 
extent  that  there  is  discretion  to  do 
otherwise,  be  assessed  at  an  amount 
which  is  less  than  the  amount  equal  to 
the  full  penalty  rate  multiplied  by  the 
fiill  number  of  pounds  that  are,  or  are 
estimated  to  be,  subject  to  penalty, 
unless  it  is  determined  by  the  county 
FSA  committee,  with  the  concurrence  of 
the  State  FSA  committee,  that  all  of  the 
following  exist  with  respect  to  such 
violation: 

(i)  The  violation  was  inadvertent  and 
unintentional; 

(ii)  All  of  the  farm's  production  has 
been  accounted  for  and  there  are  no 
excess  marketings  for  which  there  are 
penalties  outstanding; 

(iii)  The  records  for  all  involved  farms 
have  been  corrected  to  show  the 
marketings  involved;  and 

(iv)  The  false  identification  or  failure 
to  account  did  not  give  the  producer  an 
advantage  under  the  program. 

(6)  Effect  of  improper,  invalid, 
deceptive  or  unaccounted  for 
marketings  on  penalty  quantity 
calculation.  Any  marketing  made 
without  a  vahd  maiiieting  card,  falsely- 
identified,  or  unaccount«i  for  in 
accordance  with  the  requirements  of 
this  part,  or  made  under  circiunstances 
which  are  designed  to,  or  have  the  effiect 
of,  defeating  the  purpose  of  the  tobacco 
marketing  quota  and  price  support 
program,  avoiding  any  limitation  on 
marketings,  avoiding  a  penalty,  or 
avoiding  compliance  with,  or  the 
requirements  of.  any  regulation  under 
this  part  or  under  part  1464,  shall  be 
considered  an  excess  marketing  of 
tobacco.  Further,  such  marketings  shall, 
unless  shown  to  the  satis&ction  of  the 


coimty  FSA  committee  to  be  otherwise, 
be  considered,  where  relevant,  to  be  in 
excess  of  103  percent  of  the  applicable 
marketing  quota  for  the  farm,  and  shall 
be  subject  to  a  penalty  at  the  full  penalty 
rate  for  each  pound  so  marketed. 

(7)  Pledging  of  tobacco  by  an 
ineligible  producer.  In  addition  to  any 
other  circimistances  in  which  a  penalty 
may  be  assessed  under  this  part,  the 
marketing  or  pledging  for  a  price 
support  loan  of  any  tobacco  when  the 
producer  is  not  considered  to  be  an 
"eligible  producer"  under  the 
provisions  of  part  1464  of  this  title,  shall 
be  considered  to  be  a  false  identification 
of  tobacco  and  shall  be  dealt  with 
accordingly.  This  remedy  shall  be  in 
addition  to  all  others  as  may  apply. 

(8)  Failures  to  make  certain  reports.  If 
any  producer  who  manufactures  tobacco 
products  frt>m  tobacco  produced  by  or 
for  such  person  fails  to  make  the  report 
required  by  §  729.408,  or  otherwise 
required  by  this  part,  or  makes  a  false 
report,  the  producer  shall  be  deemed  to 
have  failed  to  account  for  the 
disposition  of  tobacco  produced  on  the 
£arms(s)  involved.  The  filing  of  a  report 
by  a  producer  under  §  723.408  of  this 
part  which  the  State  FSA  committee 
finds  to  be  incomplete  or  incorrect  shall 
constitute  a  failure  to  account  for  the 
disposition  of  tobacco  produced  on  the 
farm. 

(b)  Special  provisions  for  tobacco 
buyers,  dealers,  and  warehouse 
operators  and  others  who  acquire 
tobacco. 

(1)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  a  dealer, 
buyer  or  warehoiise  operator  shaU 
collect  an  amoimt  of  penalty  equal  to 
the  applicable  per  pound  penalty  rate 
times  the  quantity  of  tobacco  acquired 
or  handled  by  the  buyer,  dealer  or 
warehouse  operator  when  the  tobacco  is 
not  identified  with  a  valid  producer 
marketing  card,  the  tc^cco  is  being 
sold  under  suspicious  circumstances,  or 
when  there  is  any  reason  to  suspect  the 
tobacco  may  be  subject  to  penalty.  The 
provisions  of  this  paragraph  apply  to  all 
purchases  by  a  dealer,  buyer  or 
warehouse  operator  including  those 
fit)m  another  dealer,  buyer  or  war^ouse 
operator.  The  dealer,  buyer,  warehouse 
operator,  or  their  agent,  shall  also 
collect  the  full  amount  of  the  marketing 
quota  penalty  for  each  pound  of  tobacco 
involved  in  any  case  in  which  a  buyer, 
dealer  or  warehouse  operator  knows,  or 
has  to  reason  to  suspect,  that  the 
marketing  is,  or  has  been,  made  without 
a  proper  marketing  card  or  is,  or  has 
been,  made  with  a  card  which  the 
dealer,  buyer,  warehouse  operator,  or 
their  agents  have  reason  to  suspect,  is 
not  a  valid  marketing  or  is  made  luider 
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circumstances  which  give  cause  to 
suspect  that  the  marketing  is  not  vaUd 
or  is  made  in  derogation  of  the  tobacco 
marketing  quota  and  price  support 
promvm. 

(2)  The  amount  of  penalty  collected 
may  be  deducted  from  the  proceeds  of 
the  sale  of  the  tobacco.  All  such  penalty 
collections  shall  be  the  responsibility  of 
each  buyer  dealer,  or  warehouse 
operator  involved,  and  their  agents,  and 
shall  be  remitted  to  PSA  as  provided  for 
in  this  part. 

(3)  Tne  collection  and  remittance  of 
jjenalty  shall  be  in  addition  to  any  other 
obligations  that  such  person  may  have 
to  collect  other  amounts,  including 
other  penalties  or  assessments  due  on 
such  marketings. 

(4)  If  a  penalty  is  collected  and 
remitted  by  a  buyer,  dealer,  or 
warehouse  operator  that  is  shown  not  to 
be  due  or  only  partially  due.  then  the 
overpayment  shall  be  refunded  to  the 
appropriate  party.  It  is  the  responsibihty 
of  the  person  that  collected  the  penalty 
and  the  person  that  sold  the  tobacco 
involved  to  show  to  the  satisfaction  of 
the  FSA  that  such  penalty  is  not  due  in 
the  full  amoimt  collected. 

•  •        •        •         • 

(e)  •  •  • 

(1)  For  amounts  of  $100  or  less,  the 
county  FSA  committee,  and 

(2)  For  amounts  over  $100.  the  county 
FSA  committee  with  approval  of  the 
State  FSA  committee  determines  that 
each  of  the  following  conditions  is 
appUcable: 

•  •        •        •        • 

(f)  Refusal  to  contribute  required 
assessments.  A  marketing  penalty  at  the 
full  rate  per  pound  is  due  on  each 
pound  of  tobacco  marketed  from  a  form 
when  the  farm  operator  or  producers 
refuse  to  pay  no-net-cost  or  marketing 
assessments  as  provided  in  part  1464  of 
this  title.  In  all  such  cases,  the  farm 
from  which  the  tobacco  has  been 
produced  shall  be  considered  to  have  a 
marketing  quota  of  zero  pounds  and  an 
allotment  of  zero  acres. 

9.  Part  723  subpart  E  is  revised  to  read 
as  follows: 

Subpart  E— establishing  Burlay  and 
Fhja-Cured  Tobacco  National 
Marketing  Quotas 


Sec 

723.501 
723.502 
723.503 
723.504 


Scope. 
Definitions. 

Eatablijhing  the  qtiotas. 
Manufacturer's  intentions: 


penalties. 

fTZlJOl    Scop*. 

This  subpart  sets  out  regulations  for 
setting  annual  national  marketing 
quotas  for  burley  and  flue-cured  tobacco 


based  on  the  purchase  intentions  of 
certain  manufacturers  of  cigarettes  and 
on  other  factors.  It  also  sets  out  penalty 
provisions  for  manufacturers  who  fail  to 
purchase,  within  the  tolerances  set  in 
this  part,  the  amount  of  domestic 
tobacco,  by  kind,  reflected  in  the  stated 
intention  as  accounted  for  in  accordance 
with  this  subpart. 

§723.502    DeflnWons. 

In  addition  to  the  definitions  set  forth 
at  §  723.104.  the  definitions  set  forth  in 
this  section  shall  be  appUcable  for 
purposes  of  administering  the 
provisions  of  this  subpart. 

CCC.  The  Commodity  Credit 
Corporation,  an  instrumentahty  of  the 
USDA. 

Domestic  manufacturer.  A  domestic 
manufacturer  of  cigarettes. 

Domestic  manufacturer  of  cigarettes. 
A  manufactvuer  who,  as  determined  by 
the  Director,  produces  and  sells  more 
than  1  percent  of  the  cigarettes 
produced  and  sold  in  the  United  States 
annually. 

Price  support  inventory.  The 
inventory  of  tobacco  which,  with 
respect  to  a  particular  kind  of  tobacco, 
has  been  pledged  as  collateral  for  a  price 
support  loan  made  by  CCC  through  a 
producer-owned  cooperative  marketing 
association. 

Producer-owned  cooperative 
marketing  associations.  Those 
associations,  or  their  successors,  which 
by  law  act  as  agents  for  producers  for 
price  support  loans  for  tobacco,  and 
which  were,  as  of  January  1, 1996,  for 
burley  and  Que-cured  tobacco,  the 
Burley  Tobacco  Growers  Cooperative 
Association,  the  Burley  Stabilization 
Corporation,  and  the  Flue-Cured 
Tobacco  Cooperative  Stabilization 
Corporation. 

Unmanufactured  tobacco.  Stemmed 
and  unstemmed  leaf  tobacco,  stems, 
trimmings,  and  scrap  tobacco. 

1723^03    EstabUshlng  the  quotas. 

(a)  General.  Subiect  to  the  3  percent 
adjustment  provided  for  in  paragraph(b) 
of  this  section,  the  annual  marketing 
quotas  for  burley  and  flue-c\ired  tobacco 
shall  be  calculated  for  each  marketing 
year  for  each  kind  separately  as  follows: 

(1)  Domestic  manufacturer  purchase 
intentions.  First,  for  each  kind  and  year, 
the  Director  shall  calculate  the  aggregate 
relevant  purchaser  intentions  as 
declared  or  set  under  this  section. 

(2)  Exports.  Next,  the  Director  shall 
add  to  the  total  determined  under 
paragraph(a)(l)  of  this  section  the 
amount  which  is  equal  to  the  Director's 
determination  of  the  average  quantity  of 
exported  domestic  leaf  tobacco  of  the 
applicable  kind  for  the  past  3  marketing 


years.  For  this  purpose,  exports  include 
unmanufactured  tobacco  only, 
including,  but  not  limited  to,  stemmed 
and  unstemmed  leaf  tobacco,  stems, 
trimmings,  and  scrap  tobacco,  and 
excludes  tobacco  contained  in 
manufactured  products  including,  but 
not  limited  to  cigarettes,  cigars,  smoking 
tobacco,  chewing  tobacco,  snuff  and 
semi-processed  bulk  smoking  tobacco. 
The  quantity  of  exports  for  the  most 
recent  year,  as  needed,  may  be 
estimated. 

(3)  Reserve  stock  level  adjustment. 
The  Director  may  then  adjust  the  total 
calculated  by  adding  the  siuns  of 
paragraph(a)(l)  and  (a)(2)  of  this  section, 
by  making  such  adjustment  which  the 
Director,  in  his  discretion,  determines 
necessary  to  maintain  inventory  levels 
held  by  producer  loan  associations  for 
burley  and  flue-cured  tobacco  at  the 
reserve  stock  level.  For  burley  tobacco, 
the  reserve  stock  level  for  these 
purposes  is  the  larger  of  50  milUon 
pounds  farm  sales  weight  or  15  percent 
of  the  previous  year's  national 
marketing  quota.  For  flue-ciu«d  tobacco, 
the  reserve  stock  level  for  these 
purposes  is  the  larger  of  100  million 
pounds  farm  sales  weight  or  15  percent 
of  the  previous  year's  national 
marketing  quota.  Any  adjustment  under 
this  clause  shall  be  discretionary  taking 
into  account  supply  conditions; 
however,  for  biu-ley  tobacco  no 
downward  adjustment  under  this  clause 
may  exceed  the  larger  of  35  million 
pounds  (farm  sales  weight)  or  50 
percent  of  the  amoimt  by  which  loan 
inventories  exceed  the  reserve  stock 
level. 

(b)  Additional  3  percent  adjustment. 
The  amount  otherwise  calculated  under 
paragraph(a)  of  this  section  may  be 
adjusted  by  the  Director  by  3  percent  of 
the  total.  This  adjustment  is 
discretionary  and  may  be  made 
irrespective  of  whether  any  adjustment 
has  been  made  under  paragraph(a)(3),  of 
this  section  and  may  be  made  to  the 
extent  the  Director  deems  such  an 
adjustment  is  in  the  best  interest  of  the 
program. 

(c)  Dates  of  announcement.  For  flue- 
ciued  tobacco,  the  quota  determination 
should  be  announced  by  December  15 
preceding  the  marketing  year.  For 
burley.  the  announcement  should  be 
made  by  February  1  preceding  the 
marketing  year. 

1723.504    Manufacturars' IntMTtfcMis; 
panaitias. 

(a)  Generally.  Each  domestic 
manufacturer  shall,  for  each  marketing 
year,  for  burley  and  flue-cured  tobacco 
separately,  submit  a  statement  of  its 
intended  purchases  of  eligible  tobacco 


by  the  dates  prescribed  in  paragraph 
(d)of  this  section:  further,  at  the  end  of 
the  marketing  year,  each  such 
manufacturer  shall  submit  a  statement 
of  its  actual  countable  purchases  of 
eligible  tobacco  for  that  marketing  year, 
by  kind,  for  burley  and  flue-cu^d 
tobacco.  For  these  purposes,  countable 
purchases  of  eligible  tobacco  shall  be  as 
defined  in,  and  determined  under, 
paragraph  (b)  of  this  section.  If  a 
domestic  manufacturer  fails  to  file  a 
statement  of  intentions,  the  Director 
shall  declare  the  amount  which  will  be 
considered  that  manufacturer's 
intentions  for  the  marketing  year.  That 
declaration  by  the  Director  shall  be 
based  on  the  domestic  manufacturer's 
previous  reports  or  such  other 
information  as  is  deemed  appropriate  by 
the  Director  in  the  Director's  discretion. 
Notice  of  the  amount  so  declared  shall 
be  forwarded  to  the  domestic 
manufacturer.  If  the  domestic 
manufactiirer  fails  to  file  a  year-end 
report  or  files  an  inaccurate  or 
incomplete  report,  then  the  Director 
may  deem  that  the  manufocturer  has  no 
purchases  to  report  or  take  such  other 
action  as  the  Director  believes  is 
appropriate  to  fulfill  the  goals  of  this 
section.  Intentions  and  purchases  of 
^countable  tobacco  will  be  compared  for 
purposes  of  determining  whether  a 
penalty  is  due  from  the  domestic 
manufacturer. 

(b)  Eligible  tobacco  for  statements  of 
intentions  and  countable  purchases 
toward  those  intentions.  For  reports  and 
determinations  under  this  section, 
eligible  tobacco  for  purposes  of 
determining  the  countable  purchases 
under  paragraph  (a)  of  this  section  will 
be  unmanufactured  domestic  tobacco  of 
the  relevant  kind  for  use  to 
manufacture,  for  domestic  or  foreign 
consumption,  cigarettes,  semi-processed 
bulk  smoking  tobacco,  and  other 
tobacco  products.  Eligible  tobacco  for 
these  purposes  does  not  include  tobacco 
purchased  for  export  as  leaf  tobacco, 
stems,  trimmings,  or  scrap.  Countable 
purchases  of  eligible  tobacco  shall 
include  purchases  of  eligible  tobacco 
made  by  domestic  manufactiuers 
directly  from  the  producers,  from  a 
regular  auction  market,  or  bom  the  price 
support  loan  inventory  and  shall  also 
include  purchases  by  the  manufacturer 
where  the  manufacturer  purchases  or 
acquires  the  tobacco  from  dealers  or 
buyers  who  purchased  the  tobacco  for 
the  domestic  manufacturer  during  the 
relevant  marketing  year  directly  from  a 
producer,  at  a  regular  auction  market,  or 
bom  the  price  support  loan  inventory. 

(c)  Weight  basis  and  nature  of  reports. 
The  weight  basis  used  for  all  reports  and 
comparisons  shall  be  a  farm  sales 


weight  basis  unless  the  Director  permits 
otherwise  and  all  reports  will  be 
considered  to  have  been  made  on  that 
basis  unless  the  report  clearly  states 
othervkrise.  Submitted  reports  shall  be 
deemed  to  cover  coimtable  purchases  of 
eligible  tobacco  only. 

id)  Due  dates  ana  addresses  for 
reports.  For  flue-cured  tobacco  the 
domestic  manufacturer's  statement  of 
intentions  shall  be  submitted  by 
December  1  before  the  marketing  year 
and  the  year-end  report  shall  be 
submitted  by  August  20  following  the 
end  of  the  marketing  year.  Those  dates 
for  burley  tobacco  are  January  15  and 
November  20,  respectively.  Reports 
shall  be  mailed  or  delivered  to  the 
Director,  Tobacco  and  Peanuts  Division. 
STOP  8514,  P.O.  Box  2415.  Washington, 
DC  20013-2415. 

(e)  Penalties.  A  domestic 
manufacturer  shall  be  liable  for  a 
penalty  equal  to  twice  the  purchaser's 
no-net-cost  assessment  rate  per  pound 
for  the  applicable  kind  of  tobacco  for  the 
relevant  marketing  year,  if  the 
manufacturer's  purchases  of  either 
burley  or  flue-cured  tobacco  for  the 
marketing  year  do  not  equal  or  exceed, 
as  determined  by  the  Director,  90 
percent  of  their  stated  purchase 
intentions  for  that  kind  of  tobacco  for 
the  relevant  marketing  year.  The 
Director  shall  adjust  the  domestic 
manufactiu^r's  intentions,  however,  to 
the  extent,  that  producers  have  not 
produced  the  full  amount  of  the 
national  quota  for  the  relevant 
marketing  year  for  the  particular  kind  of 
tobacco.  The  burden  of  establishing  all 
purchases  shall  be  with  the  domestic 
manufacturer  and  the  Director  may,  in 
the  case  of  indirect  purchases  for  the 
manufisctuirer,  require  that  the 
manufacturer  obtain  verification  of  the 
purchases  by  the  dealer  who  made  the 
purchase  bom  the  producer,  at  a  regular 
auction  market,  or  bom  the  price 
support  loan  inventory,  in  order  to 
assure  that  the  tobacco  was  countable 
tobacco.  The  Director  may  require  such 
additional  information  as  determined 
needed  to  enforce  this  subpart. 

(f)  Penalty  notice  and  penalty 
remittance.  Penalties  will  be  assessed 
after  notice  and  an  opportimity  for  a 
hearing  before  the  Director.  Remittances 
are  to  be  made  to  the  CCC  and  will  be 
credited  to  the  applicable  producer  loan 
association's  no-net-cost  fund  or 
account  as  provided  for  in  part  1464  of 
this  title. 

(g)  Maintenance  and  examination  of 
records.  Each  domestic  manufacturer 
shall  keep  all  relevant  records  of 
purchases,  by  kind,  of  burley  and  flue- 
cured  tobacco  for  a  period  of  at  least  3 
years.  The  Director,  Office  of  Inspector 


General,  or  other  duly  authorized 
representative  of  the  United  States  may 
examine  such  records,  receipts, 
computer  files,  or  other  information 
held  by  a  domestic  manufocturer  that 
may  be  used  to  verify  or  audit  such 
manufacturer's  reports.  The  reasonable 
cost  of  such  examination  or  audit  may 
be  charged  to  the  domestic 
manufacturer  who  is  the  subject  of  the 
examination  or  audit.  All  records 
examined  or  received  under  this  part  by 
officials  of  the  Department  of 
Agriculture  shall  be  kept  confidential  to 
the  extent  required  by  law. 

§S  723.1  through  723.504    [Amandad] 

10.  Part  723  sections  723.1  through 
723.504  are  further  amended  by 
removing  "ASC"  wherever  it  appears 
and  substituting  "FSA"  in  its  place. 

Signed  at  Washington,  DC,  on  March  11. 
1997. 

Bnioe  R.  Weber. 

Administrator,  Farm  Service  Agency 
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Agricultural  Marlcating  Service 

7  CFR  Part  1215 

[FV-«6-706PR] 

Propoaed  Popcorn  Promotion. 
Researcti,  and  Consumer  information 
Order;  Referendum  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule  and  referendum 
order. 

SUMMARY:  This  proposed  rule  would 
estabUsh  an  industry-funded  promotion, 
research,  and  consumer  information 
program  for  popcorn.  An  order  for  the 
proposed  program— the  Popcorn 
Promotion,  Research,  and  Consumer 
Information  Order  (Order) — was 
submitted  to  the  IDepartment  by  the 
Popcorn  Institute.  Under  the  proposed 
Order,  processors  would  pay  an 
assessment  rate  of  5  cents  per 
hundredweight  of  popcorn  to  the 
proposed  Popcorn  Board  (Board). 
Composed  of  popcorn  processors,  the 
Board  would  use  the  assessments 
collected  to  conduct  a  generic  program 
of  promotion,  research,  and  consimier 
information  to  maintain  and  expand 
markets  for  popcorn.  In  addition,  the 
U.S.  Department  of  Agriculture  is 
announcing  that  a  referendum  will  be 
conducted  among  eligible  popcorn 
processors  to  determine  whetiier  they 
favor  the  implementation  of  the 
program. 


13552 


Federal  Regjater  /  Vol.  62.  No.  55  /  Friday.  March  21,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62.  No.  55  /  Friday,  March  21.  1997  /  Proposed  Rules 


13553 


DATES:  In  order  to  be  eligible  to  vote, 
popcorn  processors  must  have 
processed  and  marketed  more  than  4 
million  pounds  during  the  period  from 
January  1  through  December  31, 1996 
(representative  period).  The  referendum 
wrill  be  conducted  from  April  15 
through  30. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stacey  L  Bryson,  Research  and 
Promotion  Branch,  Frmt  and  Vegetable 
Division,  AMS,  USDA.  P.O.  Box  96456, 
Room  2535-S.  Washington,  DC  20090- 
6456.  telephone  (888)  720-9917  or  (202) 
720-6930. 

SUPP(.EMENTARY  INFORMATION:  This 
proposed  order  is  issued  under  the 
Popcorn  Promotion,  Research,  and 
Consumer  Information  Act,  (7  U.S.C. 
7481-7491),  hereinafter  referred  to  as 
the  Act. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  pohcies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  Further,  section  580  of  the  Act 
states  that  nothing  in  the  popcorn 
statute  preempts  or  supersedes  any 
other  program  relating  to  popcorn 
promotion  organized  and  operated 
imder  the  laws  of  the  United  States  or 
any  State. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  hie  suit  in  court.  Under 
§  577  of  the  Act,  after  an  Order  is 
implemented,  a  person  subject  to  the 
Order  may  file  a  petition  with  the 
Secretary  stating  that  the  Order  or  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  (>ider. 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  such 
hearing,  the  Secretary  will  make  a  ruling 
on  the  petition.  The  Act  provides  that 
the  district  courts  of  the  United  States 
in  any  district  in  which  a  person  who 
is  a  petitioner  resides  or  carries  on 
business  are  vested  with  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  if  a  complaint  for  that  purpose 
is  filed  within  20  days  after  The  date  of 
the  entry  of  the  ruhng. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  not 
significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 


In  accordance  with  the  Regulatory 
Flexibihty  Act  (5  U.S.Q  601  et  seq.),  the 
Agency  has  examined  the  impact  of  the 
proposed  rule' on  small  entities. 

Legislation  to  create  a  generic 
program  of  promotion  and  research  for 
popcorn  became  effective  on  April  4, 
1996.  Qmgress  found  that  this  program 
is  vital  to  the  welfare  of  popcorn 
processors  and  persons  concerned  with 
marketing,  using,  and  producing 
popcorn  for  the  market,  as  well  as  to  the 
agricultural  economy  of  the  United 
States. 

This  program  is  intended  to  develop 
and  finance  an  effective  and 
coordinated  program  of  promotion, 
research,  and  consimaer  information  to 
maintain  and  expand  the  markets  for 
popcorn.  The  program  was  initiated  by 
the  popcorn  industry,  which  must 
approve  the  program  in  a  referendiun  in 
advance  of  its  implementation,  and 
industry  members  would  serve  on  the 
Board  that  would  administer  the 
program  under  the  Department's 
supervision.  In  addition,  any  person 
subject  to  the  program  may  file  with  the 
Secretary  a  petition  stating  that  the 
order  or  any  provision  is  not  in 
accordance  with  law  and  requesting  a 
modification  of  the  order  or  an 
exemption  &t)ra  the  order. 
Administrative  proceedings  were 
discussed  earher  in  this  proposed  rule. 

In  this  program,  processors  would 
submit  assessments  and  reports  to  the 
Board.  In  addition,  exempt  processors 
would  be  required  to  file  an  exemption 
appUcation.  While  the  proposed  Order 
would  impose  certain  recordkeeping 
requirements  on  processors,  information 
required  under  the  proposed  Order 
could  be  compiled  from  records 
currently  maintained.  The  forms  require 
the  minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  program,  and  their  use  is  necessary 
to  fulfill  the  intent  of  the  Act.  The 
estimated  cost  in  providing  information 
to  the  Board  by  the  estimated  67 
respondents  would  be  $40.32  per 
respondent  annually. 

The  Department  would  oversee 
program  operations  and.  if  the  program 
is  implemented,  the  Secretary  may 
conduct  referenda  at  the  request  of  the 
Board  or  a  representative  group  of 
processors  to  determine  whether  the 
popcorn  industry  supports  continuation 
of  the  program. 

There  are  approximately  35 
processors  who  would  pay  the 
assessments,  out  of  an  industry  of  67 
processors  in  total. 

Small  agricultural  service  firms, 
which  would  include  processors  who 
would  be  covered  under  the  Order,  have 
been  defined  by  the  Small  Business 


Administration  (13  CFR  121.607)  as 
those  whose  annual  receipts  are  less 
than  S5  million. 

Almost  50  percent  of  the  industry 
would  be  exempt  &x)m  the  program. 
Those  {^ocessors  marketing  4  milHon 
pounds  of  popcorn  or  less  annually 
would  be  exempt  bom  the  proposed 
Order.  It  is  also  estimated  that  only  2  of 
the  35  eligible  processors  would  be 
classified"  as  small  entities.  Those 
processors  marketing  more  than  4 
milUon  pounds  of  popcorn  annually 
represent  the  majority  of  the  tonnage 
processed  each  year. 

The  Department  will  seek  ways  to 
minimize  the  burden  of  complying  with 
the  program  for  the  small  businesses 
that  would  be  affected  by  it.  If  the 
program  is  implemented,  a  compliance 
guide  will  be  issued  for  the  small 
businesses  that  will  pay  assessments  as 
well  as  those  that  will  be  exempt.  In 
addition,  the  E)epartment  will  work  with 
the  Popcorn  Board  to  ensure,  to  the 
extent  practicable,  that  the  procedures 
implemented  represent  the  least 
burdensome  alternatives. 

It  is  estimated  that  there  are  35 
popcorn  processors  who  will  be  ehgible 
to  vote  in  the  referendum.  It  will  take  an 
average  15  minutes  for  each  voter  to 
read  the  voting  instructions  and 
complete  the  referendum  ballot.  The 
total  burden  on  the  total  number  of 
voters  will  be  2.9  hours. 

The  information  collection 
requirements  under  the  Order  require 
the  minimum  information  necessary  to 
effectively  carry  out  the  requirement  of 
the  program,  and  their  use  is  necessary 
to  fulfill  the  intent  of  the  Act.  The 
monthly  collection  of  information 
coincides  with  normal  business 
practices  and  can  be  supphed  without 
data  processing  equipment  or  outside 
technical  expertise.  In  addition,  there 
are  no  additional  training  requirements 
for  individuals  filling  out  reports  and 
remitting  assessments  to  the  Board.  The 
estimated  cost  in  providing  information 
to  the  Board  by  the  estimated  67 
respondents  would  be  $19.28  per 
respondent  annually.  This  total  has 
been  estimated  by  multiplying  129.15 
(total  burden  hours  requested)  by  $10.00 
per  hour,  a  sum  deemed  to  be 
reasonable  if  the  respondents  were 
compensated  for  their  time. 

According  to  the  Popcorn  Institute 
(Institute),  a  trade  association  consisting 
of  popcorn  processors  representing  the 
industry,  annual  sales  of  popcorn  were 
77.240  miUion  pounds  less  in  1994  than 
they  were  in  1993.  when  sales  totaled 
approximately  1.156  billion  pounds. 

The  peak  period  for  popcorn  sales  for 
home  consumption  is  die  fiall.  Sales 
remain  constant  throughout  the  winter 


months  and  taper  off  during  the  spring 
and  summer.  ' 

Almost  all  of  the  popcorn  consumed 
throughout  the  world  is  grown  in  the 
United  States,  and  Americans  consume 
more  popcorn  than  the  citizens  of  any 
other  country.  Popcorn  is  grown  in  19 
states.  According  to  the  latest  Census  on 
Agriculture,  the  top  five  major  popcorn- 
producing  states  in  1992  were,  in 
descending  order,  Indiana  (23  percent). 
Illinois  (19  percent),  Nebraska  (18 
percent),  Ohio  (10  percent),  and 
Missouri  (7  percent).  This  is  the  most 
recent  official  information  on  popcorn 
production  released  by  the  U.S. 
government. 

U.S.  exports  of  popcorn  totaled  nearly 
290  milhon  pounds  in  1995,  with  a 
value  of  $64.7  million.  According  to  the 
Snack  Food  Association,  retail  sales  of 
popcorn  in  the  United  States  totaled 
$1,469  bilhon  in  1994. 

The  proposed  popcorn  Order 
authorizes  an  initial  assessment  on 
processors  of  5  cents  per 
hundredweight.  The  proposed  Order 
provides  that  the  rate  of  assessment  may 
be  raised  or  lowered  as  reconunended 
by  the  Board  and  approved  by  the 
Secretary,  but  shall  not  exceed  8  cents 
per  himdredweight  in  any  fiscal  year.  At 
the  maximimi  rate  of  assessment,  it  is 
estimated  that  $800,000  would  be 
collected  under  the  program.  The 
promotion  Board  would  be  composed  of 
processors,  who  would  be 
knowledgeable  of  the  impact  of  any 
proposed  assessment  on  processors,  and 
other  small  entities  prior  to 
recommending  any  change  of  the 
assessment  rate  to  the  Secretary. 

The  proposed  Order  is  necessary  to 
accompUsh  the  statutory  objectives,  to 
strengthen  the  position  of  the  popcorn 
industry  in  the  marketplace,  and  to 
maintain  and  expand  domestic  and 
foreign  markets  and  uses  for  popcorn. 

Over  the  past  several  years,  the 
popcorn  industry  pursued  several 
limited  efforts  to  promote  the  sales  and 
consumption  of  popcorn.  These  were 
financed  primarily  through  voluntary 
contributions  of  some,  but  not  all, 
popcorn  processors.  Under  the  limited 
and  voluntary  program,  the  resources 
available  were  not  adequate  to  address 
the  issues  facing  the  industry  from  a 
national  perspective  and  did  not  allow 
the  industry  to  work  collectively  in  an 
industry-wide  manner. 

The  Order  provides  the  industry  with 
the  opportunity  to  collectively  address 
issues  in  areas  such  as  nutrition  and 
quahty,  which  individual  processors 
coidd  not  effiactively  accompUsh  due  to 
lack  of  resources. 

The  industry  considered  pursuing  a 
marketing  order;  however,  industry 


beUeves  that  popcorn  is  not  a 
commodity  covered  under  the  existing 
marketing  order  statute.  Furthermore, 
the  marketing  order  system  did  not  lend 
itself  to  addressing  the  issues  that  the 
promotion  legislation  clearly  addresses, 
for  example,  estabUshing  the  definition 
of  a  processor. 

In  order  to  conduct  the  Regulatory 
Flexibihty  Analysis  regarding  the 
impact  of  this  proposed  Order  on  small 
entities,  the  proposed  rule  that  was 
published  in  the  Federal  Register  on 
September  30,  1996  (61  FR  51046) 
invited  comments  concerning  the 
potential  effects  of  the  proposed  Order. 
No  specific  comments  were  received 
concerning  the  impact  of  the  proposed 
order  on  small  entities  except  that  a 
comment  fit>m  the  Popcorn  Institute  did 
note  that  the  order  would  be  very 
beneficial  to  popcorn  processors, 
especially  sinall  processors  who  would 
not  otherwise  be  able  to  afford  a 
nationwide  comprehensive  program. 

Paperwork  Reducticm  Act 

In  accordance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35),  the 
information  collection  and 
recordkeeping  requirements  that  would 
be  imposed  by  this  proposed  Order  were 
approved  by  OMB  on  December  16, 
1996. 

Title:  National  Research,  Promotion, 
and  Consiuner  Information  Programs. 

OMB  Number  0581-0093. 

Expiration  Date  of  Appmval:  October 
31, 1997. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection  for  research  and  promotion 
programs. 

Abstract:  The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act. 

While  the  proposed  Order  would 
impose  certain  recordkeeping 
requirements  on  processors,  information 
required  under  the  proposed  Order 
could  be  compiled  from  records 
currently  maintained.  The  proposed 
Order's  provisions  have  been  carefully 
reviewed  and  every  effort  has  been 
made  to  minimize  any  unnecessary 
recordkeeping  costs  or  requirements. 

Althou^  the  proposed  Order  would 
impose  some  additional  costs  and 
requirements,  it  is  anticipated  that  the 
program  under  the  proposed  Order 
would  help  to  increase  the  demand  and 
expand  markets  for  popcorn.  Therefore, 
any  additional  costs  should  be  of^t  by 
the  benefits  derived  ht)m  expanded 


markets  and  sales  benefiting  aU 
semients  of  the  popcorn  industry. 

The  forms  require  the  minimum 
information  necessary  to  effectively 
carry  out  the  requirements  of  the 
program,  and  their  use  is  necessary  to 
fulfill  the  intent  of  the  Act.  Such 
information  can  be  suppUed  without 
data  processing  equipment  or  outside 
technical  expertise.  In  addition,  there 
are  no  additional  training  requirements 
for  individuals  filling  out  reports  and 
remitting  assessments  to  the  promotion 
Board.  The  forms  would  be  simple,  easy 
to  understand,  and  place  as  small  a 
burden  as  possible  on  the  person 
required  to  file  the  information. 

Collecting  information  less  frequently 
would  hinder  the  Board  from  effectively 
carrying  out  the  provisions  of  its 
program.  Collecting  information 
monthly  coincides  with  normal 
business  practices.  Requiring  reports 
less  frequently  than  monthly  would 
impose  additional  recordkeeping 
requirements  by  requiring  information 
from  several  months  to  be  consoUdated 
prior  to  fiUing  out  the  form  rather  than 
just  copying  end-of-month  figures 
already  available  on  to  the  forms.  The 
timing  and  frequency  of  collecting 
information  is  intended  to  meet  the 
needs  of  the  industry  while  minimizing 
the  amount  of  work  necessary  to  fill  out 
the  required  reports.  In  addition,  the 
information  to  be  included  on  these 
forms  is  not  available  from  other  sources 
because  such  information  relates 
specifically  to  individual  processors 
who  are  subject  to  or  exempted  from  the 
provisions  of  the  Act.  Therefore,  there  is 
no  practical  method  for  collecting  the 
required  information  without  the  use  of 
these  forms. 

In  its  comments  on  the  proposed 
order  concerning  the  information 
collection  requirements,  the  Popcorn 
Institute  reviewed  the  estimates 
presented  in  the  proposed  rule.  It  agreed 
with  the  E)epartment  on  the  estimates 
for  the  exemption  apphcation  and  the 
referendum  ballot.  It  also  stated  that 
each  of  the  information  collection 
requirements  presented  is  necessary  for 
proper  functioning  of  the  program  and 
government  oversight  and  that  the 
Board  may  want  to  consider  developing 
a  system  whereby  processors  could 
submit  the  required  reports 
electronically. 

However,  the  Institute  raised  issues 
on  the  other  information  collections. 
Regarding  nominations,  the  Institute's 
comment  noted  that  respondents  are  not 
required  to  provide  any  other 
information  with  the  nominations,  lliis 
is  correct.  During  the  nomination 
process,  respondents  will  nominate 
individuals  to  serve  on  the  Board. 
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Regarding  the  nominations 
background  statement,  the  Institute 
stated  that  the  person  making  the 
nomination  will  submit  the 
infonnation — not  the  processor  who  is 
nominated.  The  Institute  is  incorrect  in 
this  instance.  Each  person  nominated  to 
serve  on  the  Board  must  hie  a 
background  statement  with  the 
Secretary  of  Agriculture.  Only  the  final 
nominees  chosen  by  the  popcorn 
industry  will  be  required  to  submit  this 
form.  Tlie  proposed  rule  estimated  that 
there  would  be  20  respondents.  This 
number  should  be  18  because  there  will 
be  two  nominees  for  each  of  the  nine 
seats  on  the  Board.  Therefore,  we  have 
changed  the  burden  information  for  this 
form  accordingly. 

Regarding  the  periodic  report  filed  by 
processors,  the  Institute  correctly  points 
out  that  the  niunber  of  responses  per 
respondent  would  be  four  (not  12). 
Therefore,  the  burden  for  this  form  has 
been  changed  accordingly. 

Regarding  the  requirement  to 
maintain  records,  the  Institute  states  in 
its  comment  that  only  processors  of 
more  than  4  million  pounds  of  popcorn 
annually  would  be  required  to  submit 
reports.  This  is  correct.  However,  all 
processors  will  be  required  to  maintain 
records.  Processors  of  more  than  4 
miUion  pounds  of  popcorn  annually 
will  be  required  to  maintain  records  to 
document  information  contained  in  the 
reports  they  submit  which  indicate  the 
amount  of  assessments  due.  Exempt 
processors  will  be  required  to  maintain 
records  to  document  their  exempt 
status. 

The  estimated  cost  in  providing 
information  to  the  Board  by  the 
estimated  67  respondents  would  be 
S19.28  per  respondent  annually.  This 
total  has  been  estimated  by  multiplying 
129.15  (total  burden  hours  requested)  by 
$10.00  per  hour,  a  siun  deemed  to  be 
reasons^le  if  the  respondents  were 
compensated  for  their  time. 

Information  collection  requirements 
that  are  included  in  this  proposal 
include: 

(1)  A  periodic  report  by  each  person 
who  processes  popcorn. 

Estimate  of  Burden:  Pubhc  reporting 
burden  for  this  collection  of  infonnation 
is  estimated  to  average  .5  hours  per  each 
processor  reporting  on  popcorn 
processed. 

Respondents:  Processors. 

Estimated  Number  of  Respondents: 
35. 

Estimated  Number  of  Responses  per 
Respondent:  4. 

Estimated  Total  Annual  Burden  on 
Respondents:  70  hoiu3. 


(2)  An  exemption  application  for 
processor  of  popcorn  processing  4 
million  pounds  or  less  a  year. 

Estimate  of  Burden:  PubUc  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .25  hours  per 
response  for  each  exempt  processor. 

Respondents:  Exempt  processors. 

Estimated  Number  of  Respondents: 
32. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  8  hoius. 

(3)  A  referendum  ballot  to  be  used  to 
determine  whether  processors  covered 
by  the  Order  favor  implementation  or 
continuance  of  the  Order. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  infonnation 
is  estimated  to  average  .25  hours  per 
response  for  each  processor. 

Respondents:  Processors. 

Estimated  Number  of  Respondents: 
35. 

Estimated  Number  of  Responses  per 
Respondent:  1  every  3  years. 

Estimated  Total  Annual  Burden  on 
Respondents:  2.9  hours. 

(4)  Nominations. 

Estimate  of  Burden:  Pubhc  reporting 
biutlen  for  this  collection  of  information 
is  estimated  to  average  .5  hours  per 
response. 

Respondents:  Processors. 

Estimated  number  of  Respondents: 
35. 

Estimated  Number  of  Responses  per 
Respondent:  1  every  3  years  (.33). 

Estimated  Total  Annual  Burden  on 
Respondents:  5.75  hours. 

(5)  Nominations  background 
statement. 

Estimate  of  Burden:  PubUc  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .5  hours  per 
response. 

Respondents:  Processors. 

Estimated  number  of  Respondents:  18 
for  initial  Board  and  6  annually 
thereafter. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Armual  Burden  on 
Respondents:  9  hours  for  initial  Board 
and  3  hours  annually  thereafter. 

(6)  A  requirement  to  maintain  records 
sufficient  to  verify  reports  submitted 
under  the  Order. 

Estimate  of  Burden:  PubUc 
recordkeeping  burden  for  keeping  this 
information  is  estimated  to  average  .5 
hours  per  recordkeeper  maintaining 
such  records. 

Recordkeepers:  Processors. 

Estimated  number  of  Recordkeepers: 
67. 

Estimated  Total  Recordkeeping 
Hours:  33.5  hours. 


Background 

The  Act  authorizes  the  Secretary  of 
Agriculture  (Secretary)  to  estabUsh  a 
popcorn  promotion,  research,  and 
consiuner  information  program.  The 
program  would  be  funded  by  an 
assessment  on  processors  not  to  exceed 
8  cents  per  hundredweight  of  popcorn. 

Assessments  would  be  used  to  pay 
for:  Promotion,  research,  and  consimier 
information;  administration, 
maintenance,  and  functioning  of  the 
Board;  and  expenses  incurred  by  the 
Secretary  in  implementing  and 
administering  the  Order,  including 
referendum  costs. 

Consistent  with  the  Act,  processors 
would  be  required  to  maintain  records 
regarding  the  collection,  payment,  or 
remittance  of  the  assessments.  All 
information  obtained  through  processor 
reports  would  be  kept  confidential. 

Assessments  would  be  collected  in  a 
maimer  prescribed  by  the  Board.  The 
collection  of  assessments  would 
commence  on  all  popcorn  processed  in 
the  United  States  on  or  after  the  date 
estabUshed  by  the  Secretary,  and  would 
continue  until  terminated  by  the 
Secretary. 

The  Act  requires  the  Secretary  to 
conduct  a  referendum  during  the  60-day 
period  preceding  the  proposed  Order's 
effective  date.  Popcorn  processors  of 
more  than  4  milUon  pounds  annually 
would  vote  in  the  referendum  to 
determine  whether  they  favor  the 
proposed  Order's  implementation.  The 
proposed  Order  must  be  approved  by  a 
majority  of  eligible  processors  voting  in 
the  referendum,  and  processors  favoring 
approval  must  process  more  than  50 
percent  of  the  total  volume  of  popcorn 
processed  by  persons  voting  in  the 
referendiun.  Subsequent  referenda 
would  be  conducted  not  earUer  than 
three  years  after  the  effective  date  of  the 
proposed  Order  at  the  request  of  the 
Board  or  a  representative  group  of 
processors  covered  by  the  proposed 
Order. 

A  final  rule  on  the  referendum 
procedures  which  will  be  used  is 
pubUshed  separately  in  this  Issue  of  the 
Federal  Register. 

The  Act  provides  for  the  submission 
of  proposals  for  a  popcorn  promotion, 
research,  and  consumer  information 
order  by  industry  organizations  or  any 
other  interested  person  affected  by  the 
Act.  As  stated  earlier,  the  Act  requires 
that  the  proposed  Order  provide  for  the 
estabUshment  of  the  Board.  The  Board 
would  be  composed  of  nine  members. 
Each  member  would  serve  a  three-year 
term  of  office. 

The  Department  issued  a  news  release 
on  May  22,  1996,  requesting  proposals 


for  an  initial  Order  or  portions  of  an 
initial  Order. 

An  entire  proposed  Order  was 
submitted  by  the  Institute.  In  addition  to 
minor  editorial  changes,  the  Department 
modified  the  Institute's  proposed  text 
by:  adding  definitions  for  "Part  and 
subpart;"  "Board  member"  and  "State;" 
combining  the  nominations  and 
appointment  sections;  adding  the 
requirement  that  the  industry  submit 
two  nominees  per  position  and  a  tmn 
of  office  limitation;  creating  a  section  on 
the  removal  of  Board  members;  adding 
the  duty  for  the  Board  to  investigate 
violations  of  the  Act,  Order,  and 
regulations;  creating  a  contracts  section; 
adding  foiu-  requirements  for  budgets 
and  expenses;  providing  that  the 
Department's  user  fee  shall  not  exceed 
15  percent  of  the  Board's  projected 
annual  revenues  (the  Popcorn  Institute 
had  reconunended  a  10  percent  cap, 
which  is  inconsistent  with  the  Act); 
limiting  the  Board's  borrowing  authority 
to  its  first  year  of  operation;  adding  a 
reference  to  federal  debt  collection 
provisions;  and  adding  the  requirement 
for  processors  to  provide  the  Board  with 
their  Social  Security  Niunber  or 
Employer  Identification  Number  and  the 
amoimt  of  assessments  paid  on  exported 
popcorn.  In  addition,  the  Department 
drafted  proposed  exemption  procedures. 
Additional  modifications  were  also 
made  to  provide  consistency  with  the 
Act. 

A  proposed  rule  seeking  comments  on 
a  proposed  popcorn  promotion, 
research,  and  consumer  infonnation 
order  was  published  on  September  30, 
1996,  in  the  Federal  Register  (61  FR 
51046).  Comments  were  to  be  received 
by  November  29, 1996.  Six  comments 
concerning  the  proposed  rulemaking 
were  received.  One  comment  was  fi^m 
the  Popcorn  Institute  concerning 
information  collection  requirements. 
This  comment  has  been  discussed 
herein  in  relation  to  the  Paperwork 
Reducticm  Act.  A  second  comment  was 
received  from  the  Popcorn  Institute. 
That  comment  suggested  adoption  of  the 
proposed  rule  and  provided  a  section- 
by-section  analysis  of  the  proposed 
Chtler.  Separate  comments  were 
received  from  five  popcorn  processors 
suppcurting  the  comments  submitted  by 
the  Popcorn  Institute. 

In  the  Popcorn  Institute's  section  by 
section  analysis,  there  were  references 
to  implementation  of  the  Order  and 
regulations.  Any  Order  and  regulations 
promulgated  wUl  be  issued  and  appUed 
in  accordance  with  the  appUcable  law, 
including  the  Popcorn  PrtHnotion, 
Researdi,  and  Consumer  Informatioa 
Act 


Except  fcM'  a  revision  in  §  1215.60(a)(4) 
for  clarity,  no  changes  to  the  proposed 
Order  are  made  as  a  result  of  the 
comments  received  on  the  text  of  the 
Order  provisions  as  they  were  proposed 
in  the  September  30, 1996,  Fcckral 
Register. 

The  proposed  Order  is  summarized  as 
follows: 

Sections  1215.1  through  1215.20  of 
the  proposed  Order  define  certain  terms, 
such  as  popcorn,  processor,' and 
process,  which  are  used  in  the  proposed 
Order. 

Sections  1215.21  through  1215.30 
include  provisions  relating  to  the 
establishment  and  membership  of  the 
Board;  nominations  and  appointment; 
terms  of  office;  vacancies;  removal; 
procedure;  compensation  and 
reimbursement;  powers;  and  duties  of 
the  Board.  The  Board  would  be  the  body 
organized  to  administer  the  Order 
through  the  implementation  of 
programs,  plans,  projects,  budgets,  and 
contracts  to  promote  and  dissraninate 
information  about  popcorn,  under  the 
supervision  of  the  Secretary.  Further, 
the  Board  would  be  authorized  to  incur 
expenses  necessary  for  the  p«f  ormance 
of  its  duties  and  to  set  a  reserve  fund. 
Sections  1215.40  through  1215.41  and 
1215.50  provide  information  on  these 
activities. 

Sections  1215.51  through  1215.53 
woidd  authorize  the  collectirai  of 
assessments,  specify  who  pays  them  and 
how,  and  specifies  individuals  who 
would  be  exempt  from  paying  the 
assessment  In  addition,  it  would 
prohibit  use  of  funds  to  influence 
govenunent  poUcy  or  action. 

Except  as  otherwise  provided  by  the 
Board  and  approved  by  the  Secretary, 
the  rate  of  assessment  would  be  5  cents 
per  hundredweight  of  popcorn. 

The  assessment  section  also  outlines 
the  procediires  to  be  followed  by 
processors  for  remitting  assessments 
and  authcvize  a  interest  charge  for 
unpaid  or  late  assessments. 

Sectirais  1215.60  through  1215.62 
concern  repenting  and  recordkeeping 
requirements  for  persons  subject  to  the 
Order  and  protect  the  cmfidentiahty  of 
infcmnation  obtained  frtun  sudi  botdcs,, 
records,  or  reports. 

Sections  1215.60  through  1215.63 
describe  the  fights  of  the  Secretary, 
authorize  the  Secretary  to  suspend  or 
terminate  the  Order  when  deemed 
appropriate,  and  prescribe  proceedings 
after  suspension  or  termination. 

Sections  1215.64  through  1215.77 
include  the  provisions  involving 
personal  liability  of  Board  members  and 
onplojrees;  handling  of  patents, 
copyrights,  inventioDS,  and  others; 


amendments  to  the  Order,  and 
separabihty  of  Order  provisions. 

In  addition,  the  Institute  states  that 
the  term  "initially  transferred"  with 
reference  to  the  number  of  poimds  of 
popcorn  maiiceted  or  otherwise  subject 
to  assessments  in  §  1215.60(a)(4)  is 
confusing  and  should  be  removed.  This 
change  has  merit.  Therefore, 
§  1215.60(a)(4)  is  changed  accordingly. 

Refisrendum  Order 

It  is  her^y  directed  that  a  referendum 
be  conducted  among  popcorn 
processors  to  determine  whether  they 
fevor  implementation  of  the  Popcorn 
Promotion,  Research,  and  Consiuner 
Information  Order. 

The  referendimi  shall  be  conducted 
from  April  15  through  30, 1997.  Ballots 
will  be  mailed  to  all  known  eUgible 
popcorn  processors  on  or  before  April  7, 
1997.  Eligible  voters  that  do  not  receive 
a  ballot  by  mail  should  call  the 
following  toll-fiiee  telephone  ntunber  to 
receive  a  ballot  1  (888)  720-9917.  AU 
ballots  will  be  subject  to  verificaticHi. 
Ballots  must  be  received  by  the 
referendum  agents  no  later  than  April 
30, 1997,  to  be  counted. 

Stacey  L  Bryson  and  Martha  B. 
Ransom,  Research  and  Promotion 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  MariLeting  Swvice,  U.S. 
Department  of  Agriculture,  Room  2535- 
S,  PO  Box  96456,  Washington,  DC 
20090-6456.  are  designated  as  the 
referendum  agents  of  the  Secretary  of 
Agricidture  to  conduct  the  refisrendum. 
The  Prooediuv  for  the  Conduct  of 
Referenda  in  CcHmection  with  the 
Popcorn  Promotion,  Researdi,  and 
Consumer  Information  Order.  7  CFR 
1215.500-1215.507.  vrhidi  is  being 
published  separately,  shall  be  used  to 
conduct  the  referendum. 

Lial  ofSiriijects  ia  7  CFR  Part  1215 

Administrative  practice  and 
procedure,  Advertising,  Consumer 
information.  Marketing  agreements. 
Popcorn,  Pnnnotion.  Reporting  and 
recordkeeping  requirements. 

For  the  reascms  set  forth  in  the 
preamble,  it  is  proposed  that  Title  7. 
chapter  XI  of  the  Code  of  Fednal 
Regulations  be  amended  as  foUovrs: 

1.  Part  1215  is  proposed  to  be  added 
to  read  as  follows: 
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PART  1215— POPCORN  PROMOTION. 
RESEARCH,  AND  CONSUMER 
MFORMATION 


I  A— Popcom  Promotion, 
■id  Consunwr  Infoi  iiiallon  Owti 

Dsfinitioiis 

Sac 

121S.1 

1215.2 

121S.3 

1215.4 

1215.5 

1215.6 

1215.7 

1215.8 

1215.9 

1215.10 

1215.11 

1215.12 

1215.13 

1215.14 

1215.15 

1215.16 

1215.17 

1215.18 

1215.19 

1215.20 


Act       • 

Board. 

Board  member. 

Commerce. 

Consumer  infonnation. 

Department 

Fiscal  year. 

Industry  infonnation. 

Marketing. 

Part  and  subpart 

Person. 

Popcorn. 

Proceii. 


1215.21 

1215.22 
1215.23 
1215.24 
1215.25 
1215.26 
1215.27 
1215.28 
1215.29 
1215.30 


Programs,  plans,  and  projects. 

PramoticMi. 

Research. 

Secretary. 

State. 

United  States. 

Board 

Bstablishmmt  and  membership. 

Nominations  and  appointment 

Acceptance. 

Term  of  oCBce. 

Vacancies. 

Removal. 

Procedure. 

Compensation  and  reimbursement 

Powers. 

Duties. 


Promotion,  RMMTCh,  Consuinar 
Intannaaon,  and  hKtamtry  Infonnation 

1215.40  Programs,  plans,  and  projects. 

1215.41  Contracts 


1215.50  Budget  and  expenses. 

1215.51  Assessments. 

1215.52  Exemption  from  assessment 

1215.53  Influencing  governmental  action. 

Bapatta,  Books,  and  Bocorda 

1215.60  Reports. 

1215.61  Books  and  records. 

1215.62  Confidential  treatment 


1215.70  Right  of  the  Secretary. 

1215.71  Suspension  or  termination. 

1215.72  Proceedings  after  termination. 

1215.73  Effect  of  termination  or 
amendment 

1215.74  Parsonal  liability. 

1215.75  Patents,  copyrights,  inventions, 
publications,  and  product  formulatians. 

1215.76  Amendments. 

1215.77  Separability. 


landRoguMlona 
Dafinitiaiis 
1215.100    Terms  defined. 


Miacallaiiaoiii 

1215.400    0MB  control  numbers. 
Anifaority:  7  U.S.C.  7481-7491. 

Subpart  A— Popcom  Promotion, 
Rasearch,  and  Conaumar  Infonnation 
Ordar 

Definitiana 

11215.1    Act 

Act  means  the  Popcom  Promotion, 
Research,  and  Consumer  biformation 
Act  of  1995,  Subtitle  E  of  Title  V  of  the 
Federal  Agriculttire  Improvement  and 
Reform  Act  of  1996,  Pub.  L.  104-127,  7 
U.S.C.  7481-7491,  and  any  amendments 
thereto. 

f121S.2    Bo«d. 

Board  means  the  Popcorn  Board 
estabUshed  imder  section  575(b)  of  the 
Act. 

11215.3    Board  mambar. 

Board  member  means  an  officer  or 
employee  of  a  processor  appointed  by 
the  Secretary  to  serve  on  the  Popcom 
Board  as  a  representative  of  that 
processor. 

f  1215.4    Commaraa. 

Commerce  means  interstate,  foreign, 
or  intrastate  commerce. 

11215.5    Conaumar  Informadon. 

Consumer  information  means 
information  and  programs  that  will 
assist  consiuners  and  other  persons  in 
making  evaluations  and  decisions 
regarding  the  purchasing,  preptuing, 
and  use  of  popcorn. 


f  1215.6 

Department  means  the  United  States 
Department  of  Agricultiue. 


1215.300    Exemption  procedures. 


f  1215.7    Ftoctf] 

Fiscal  year  means  the  12-month 
period  from  January  1  through 
December  31  each  year,  or  such  other 
period  as  recommended  by  the  Board 
and  approved  by  the  Secretary. 

f  1215.8    Industry  Information. 

Industry  information  means 
informaticm  and  programs  that  will  lead 
to  the  development  of  new  markets,  new 
marketing  strategies,  or  increased 
efficiency  for  the  popcom  industry,  or 
activities  to  enhance  the  image  of  the 
popcom  industry. 

f  1215.9    Martotkig. 

Marketing  means  the  sale  or  other 
disposition  of  unpopped  popcom  for 
human  consumption  in  a  channel  of 
commerce  but  shall  not  include  sales  or 
disposition  to  or  between  prtx:e8sors. 


11215.10 

Part  means  the  Popcom  Promotion, 
Research,  and  Consumer  Infonnation 
Order  and  all  rules  and  regulations  and 
supplemental  orders  issued  thereunder, 
and  the  term  subpart  means  the  Popcom 
Promotion,  Research,  and  Consumer 
Infonnation  Order. 


11215.11 

Person  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
association,  cooperative,  or  any  other 
legal  entity. 

f121&12    Popcom. 

Popcom  means  unpopped  popcom 
(Zea  Mays  L)  that  is  commerciaUy 
grown,  processed  in  the  United  States 
by  shelling,  cleaning,  or  drying,  and 
introduced  into  a  channel  of  commerce. 


S  1215.13 

Process  means  to  shell,  clean,  dry, 
and  prepare  popcom  for  the  market,  but 
does  not  include  packaging  popcom  for 
the  market  without  also  engaging  in 
another  activity  described  in  this 
paragraph. 


11215.14 

Processor  means  a  person  engaged  in 
the  preparation  of  unpopped  popcom 
for  the  market  who  owns  or  who  shares 
the  ownership  and  risk  of  loss  of  such 
popcom  and  who  processes  and 
distributes  over  4  miUion  pounds  of 
popcom  in  the  market  per  year. 

f  1215.15    Programs,  plans,  and  prolects. 
Proffoms,  plans,  and  projects  means 
promotion,  research,  constuner 
information,  and  industry  infonnation 
plans,  studies,  projects,  or  programs 
conducted  pursuant  to  this  part. 

f  1215.16    Promotion. 

Promotion  means  any  action, 
including  paid  advertising,  to  enhance 
the  image  or  desirabiUty  of  popcom. 


11215.17 

Research  means  any  type  of  study  to 
advance  the  image,  desirabiUty. 
marketability,  production,  product 
development,  quahty,  or  nutritional 
value  of  popcom. 

§1215.18    SMratary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary's  stead. 

S  1215.19    Stat*. 

State  means  each  of  the  50  States  and 
the  District  of  Columbia. 


11215.20    United  Statss. 

United  States  means  all  of  the  States. 

Popcom  Board 

|1215l21    Eslabllshmantandmembarshlp. 

(a)  There  is  hereby  established  a 
Popcom  Board  of  nine  members.  The 
number  of  members  on  the  Board  may 
be  changed  by  regulation:  Provided, 
That  the  Board  consist  of  not  fewer  than 
four  members  and  not  more  than  nine 
members.  The  Board  shall  be  composed 
of  popcom  processors  appointed  by  the 
Secretary  under  §  1215.24. 

(b)  For  purposes  of  nominating  and 
appointing  processors  to  the  Board,  the 
Secretary  shall,  to  the  extent  practicable, 
take  into  account  the  geographic 
distribution  of  popcom  production. 

(c)  No  more  than  one  officer  or 
onployee  of  a  processor  may  serve  as  a 
Board  member  at  the  same  time. 

( 121S.22   Nomlnalluns  and  appdntmant 

(a)  All  nominations  fca  appointments 
to  the  Board  estdilished  under  §  1215.21 
shall  be  made  as  follows: 

(1)  As  soon  as  practicable  after  the 
a^ctive  date  of  this  subpart, 
nominations  for  appointment  to  the 
initial  Board  shall  be  obtained  from 
procesaors  by  the  Secretaiy.  In  any 
subsequent  year  in  which  an 
appointment  to  the  Board  is  to  be  made, 
nominations  fm  positions  for  which  the 
term  will  expire  at  the  eod  of  that  jrear 
shall  be  obtidned  &t)m  processors  at 
least  six  months  prior  to  the  expiration 
oftenns. 

(2)  Except  ftv  initial  Board  members, 
whoae  nomination  process  will  be 
initiated  by  the  Seoetary,  the  Board 
ahall  issue  a  call  for  nominations  in 
each  year  for  which  an  appointment  to 
the  Board  is  to  be  made.  The  call  shall 
include,  at  a  minimtim,  the  following 
infonnation: 

(i)  A  Ust  of  the  vacancies  for  which 
nominees  may  be  submitted  and 
quahfications  for  ncnnination;  and 

(ii)  The  date  by  which  the  names  of 
ncHuinees  shall  be  submitted  to  the 
Secretary  fw  consideraiion  to  bs  in 
compliance  witb  paragraph  (a)  of  this 
sectian. 

(SKi)  Nominations  for  each  position 
shall  be  made  by  processors.  Notice 
shall  be  pubhcized  to  all  processors. 

(ii)  All  processors  may  participate  in 
submitting  nominations. 

(4)  Two  nominees  must  be  sutHnitted 
for  each  vacancy,  if  prooesson  fail  to 
nominate  a  sufficient  nimiber  of 
nominees,  additional  nominees  shall  be 
obtained  in  a  manner  prescribed  by  the 
Secratary. 

(b)  The  Secretary  shall  appmnt  the 
members  of  the  Board  from  nraninations 


made  in  accordance  with  paragraph  (a), 
of  this  section. 

(1)  The  Secretary  may  njecX  any 
nominee  submitted.  If  there  is  an 
insufficient  number  of  nominees  from 
whom  to  appoint  members  to  the  Board 
as  a  resuh  of  the  Secretary's  rejecting 
such  nominees,  additional  nominees 
shall  be  submitted  to  the  Secretary  in  a 
maimer  prescribed  by  the  Secretary. 

(2)  Whenever  processors  cannot  agree 
on  nominees  for  a  position  on  the  Board 
tmder  the  preceding  provisions  of  this 
section,  or  whenever  they  fail  to 
ntnninate  individuals  for  appointment 
to  the  Board,  the  Secretary  may  appoint 
members  in  such  a  maimer  as  the 
Secretaiy  determines  appropriate. 

(3)  If  a  processor  nommates  more  than 
one  officer  or  employee,  only  one  may 
be  appointed  to  the  Board  by  the 
Secratary. 


11215.23 

Each  individual  nominated  for 
membership  of  the  Board  shall  qualify 
by  filing  a  written  acceptmice  with  the 
SecratMy  at  the  time  of  nomination. 

11215.24    Tarmofofflca. 

(a)  The  members  of  the  Board  shaU 
serve  for  terms  of  three  jrears,  except 
tliat  members  appointed  to  the  initial 
Board  ahall  serve,  to  die  extent 
practicable,  proportimiately  for  terms  of 
two,  three,  and  four  years. 

(b)(1)  Except  with  respect  to  terms  of 
office  of  the  initial  Board,  the  term  of 
office  fm  each  Board  mohber  shall 
begin  on  the  date  the  member  is  seated 
at  the  Board's  annual  meeting  or  such 
other  date  that  may  be  approved  by  the 
Secretary. 

(2)  The  term  of  office  fw  the  initial 
Board  member  shall  begin  immediately 
following  the  appointment  by  the 
Secretaiy. 

(c)  Board  members  shall  serve  during 
the  term  of  office  for  which  they  are 
appointed  and  have  qualified,  and  until 
their  successors  are  appointed  and  have 
qualified. 

(d)  No  Board  member  may  serve  more 
than  two  consecutive  three-year  tenns, 
except  as  provided  in  §  1215.25(d). 
Initial  members  serving  two-or  four-year 
terms  may  serve  one  successive  three- 
year  term. 


fl2l&25   Va 

(a)  To  fill  any  vacancy  occasiraied  by 
the  death,  removal,  resignation,  or 
disquaUfication  of  any  member  of  the 
Board,  the  Secretary  may  appoint  a 
successor  from  the  most  recent 
nominations  submitted  for  positions  on 
the  Board  or  the  Secretaiy  may  obtain 
nomineea  to  fill  such  vacancy  in  such  a 
manner  as  the  Secretaiy  deems 
appropriate. 


(b)  Each  such  successor  appointment 
shall  be  for  the  remainder  of  the  term 
vacated. 

(c)  A  vacancy  will  not  be  reqtiired  to 
be  filled  if  the  unexpired  term  is  less 
than  six  months. 

(d)  If  an  tmexpired  term  is  less  than 
1.5  years,  serving  the  term  shall  not 
prevent  the  appointee  from  serving  two 
successive  three-year  terms. 

(e)  A  Board  member  shall  be 
disquahfied  bom  serving  on  the  Board 
if  such  individual  ceases  to  be  affiliated 
with  the  processor  the  member 
represents. 


fi2i&2e 

If  a  member  of  the  Board  consistently 
refuses  to  perform  the  duties  of  a 
monber  of  the  Board,  or  if  a  member  of 
the  Board  is  known  to  be  engaged  in 
acts  of  dishonesty  or  willful 
misconduct,  the  Board  may  recommend 
to  the  Secretaiy  that  the  member  be 
removed  from  office.  Further,  without 
recommendation  of  the  Board,  a 
mambw  may  be  removed  by  the 
Secretary  upon  showing  of  adequate 
cause,  including  the  bilure  by  a 
member  to  submit  reports  or  remit 
assessments  required  under  this  part,  if 
the  Secretary  determines  that  sudi 
member's  continued  service  would  be 
detrimental  to  the  achievement  of  the 
purposes  of  die  Act 


11218.27 

(a)  At  a  properly  convened  meeting  of 
the  Board,  a  majority  of  the  members 
shall  constitute  a  qucH^un. 

(b)  Each  member  of  the  Board  will  be 
entitled  to  one  vote  on  any  matter  put 
to  the  Board,  and  the  motion  will  cany 
if  supported  by  a  simple  majority  of 
those  voting.  At  assembled  meetings  of 
the  Board,  all  votes  will  be  cast  in 
person. 

(c)  In  lieu  of  voting  at  a  properly 
convened  meeting  and,  wH^en  in  the 
opinion  of  the  chairperson  of  the  Board 
such  action  is  considered  necessary,  the 
Board  may  take  action  upon  the 
concurring  votes  by  a  majority  of  its 
members  by  mail,  telephone,  facsimile, 
or  any  other  means  of  communicatitm. 
If  appropriate,  any  such  action  shall  be 
con&med  pramptiy  in  writing.  In  that 
event,  all  members  must  be  given  prior 
notice  and  provided  the  opportunity  to 
vote.  Any  action  so  taken  shall  have  the 
same  force  and  efEect  as  though  such 
action  had  been  taken  at  a  properly 
convened  meeting  of  the  Board.  All 
votes  shall  be  recwded  in  Board 
minutes. 

(d)  Meetings  of  the  Board  may  be 
conducted  by  electronic 
communications,  provided  that  eadi 
member  is  given  {Rior  notice  ot  the 
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meeting  and  has  the  opportunity  to  be 
present  either  physically  or  by 
electronic  connection. 

(e)  The  organization  of  the  Board  and 
the  procedures  for  conducting  meetings 
of  the  Board  shall  be  in  accordance  with 
its  bylaws,  which  shall  be  established 
by  the  Board  and  approved  by  the 
Secretary. 

f  1215^    Compensation  and 

The  members  of  the  Board  shall  serve 
without  compensation  but  shall  be 
reimbursed  for  necessary  and  reasonable 
expenses  incurred  by  such  members  in 
the  performance  of  their  responsibihties 
under  this  subpart. 


f121S^ 

The  Board  shall  have  the  following 
powers: 

(a)  To  administer  the  Order  in 
accordance  with  its  terms  and 
provisions; 

(b)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
the  Order, 

(c)  To  select  committees  and 
subcommittees  of  Board  members, 
including  an  executive  committee,  and 
to  adopt  such  bylaws  and  other  rules  for 
the  conduct  of  its  business  as  it  may 
deem  advisable; 

(d)  To  appoint  or  employ  such 
individuals  as  it  may  deem  necessary, 
define  the  duties,  and  determine  the 
compensation  of  such  individuals; 

(e)  To  disseminate  information  to 
processors  or  industry  organizations 
through  programs  or  by  direct  contact 
using  the  piiblic  postal  system  or  other 
systems: 

(f)  To  propose,  receive,  evaluate  and 
approve  budgets,  plans  and  projects  of 
popcorn  promotion,  research,  consumer 
information  and  industry  information, 
as  well  as  to  contract  with  the  approval 
of  the  Secretary  with  appropriate 
persons  to  implement  plans  and 
proiects. 

(g)  To  receive,  investigate,  and  report 
to  the  Secretary  for  action  any 
cnnplaints  of  violations  of  the  Order, 

(h)  To  recommend  to  the  Secretary 
amendments  to  the  order; 

(i)  To  accept  or  receive  volimtary 
oontributicHis; 

())  To  invest,  pending  disbursement 
pursuant  to  a  program,  plan  or  project, 
funds  collected  through  assessments 
authorized  under  this  Act  provided  for 
in  §  1215.51,  and  any  other  funds 
received  by  the  Board  in.  and  only  in, 
obUgations  of  the  United  Sutes  or  any 
agency  thereof,  in  general  obligations  of 
any  State  or  any  political  subdivision 
thereof,  in  any  interest  bearing  account 
or  certificate  of  deposit  or  a  bank  that 


is  a  member  of  the  Federal  Reserve 
System,  or  in  obligations  fully 
guaranteed  as  to  principal  and  interest 
by  the  United  States. 

(k)  With  the  approval  of  the  Secretary, 
to  enter  into  contracts  or  agreements 
with  national,  regioiud,  or  State  popcorn 
processor  cvganizations,  or  other 
organizations  or  entities,  for  the 
development  and  conduct  of  programs, 
plans  or  projects  authorized  under 
§  1215.40  and  for  the  payment  of  the 
cost  of  such  programs  with  assessments 
received  pursuant  to  this  subpart;  and 

(1)  Such  other  powers  as  may  be 
approved  by  the  Secretary. 

f121S.30    DuUae. 

The  Board  shall  have  the  following 
duties: 

(a)  To  meet  not  less  than  annually, 
and  to  organize  and  select  from  among 
ita  members  a  chairperson  and  such 
other  officers  as  may  be  necessary; 

(b)  To  evaluate  or  develop,  and 
submit  to  the  Secretary  for  approval, 
promotion,  reeearch.  consumer 
information,  and  industry  information 
programs,  plans  or  projects; 

(c)  To  prepare  for  each  fiscal  year,  and 
submit  to  the  Secretary  for  approval  at 
least  60  days  priw  to  the  beginning  of 
each  fiscal  year,  a  budget  of  its 
anticipated  expenses  and  disbursements 
in  the  administration  of  this  subpart,  as 
provided  in  S  1215.50; 

(d)  To  maintain  such  books  and 
records,  which  shall  be  available  to  the 
Secretary  for  inspection  and  audit,  and 
to  prepare  and  submit  such  reports  from 
time  to  time  to  the  Secretary,  as  the 
Secretary  may  prescribe,  and  to  make 
appropriate  accounting  with  respect  to 
the  receipt  and  disbursement  of  all 
funds  entrusted  to  it; 

(e)  To  prepare  and  make  public,  at 
least  annually,  a  report  of  its  activities 
carried  out,  and  an  accounting  for  funds 
received  and  expended; 

(f)  To  cause  its  financial  statements  to 
be  prepared  in  conformity  with 
generally  accepted  accoimting 
principles  and  to  be  audited  by  an 
independent  certified  public  accountant 
in  accordance  with  generally  accepted 
auditing  standards  at  least  once  each 
fiscal  year  and  at  such  other  times  as  the 
Secretary  may  request,  and  submit  a 
copy  of  each  such  audit  to  the  Secretary; 

(g)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  Board  as  is 
given  to  members  in  order  that  the 
Secretary,  or  a  representative  of  the 
Secretary,  may  attend  such  meetings; 

(h)  To  submit  to  the  Secretary  such 
information  as  may  be  requested 
pursuant  to  this  subpart; 

(i)  To  keep  minutes,  books  and 
records  that  clearly  reflect  all  the  acts 


and  transactions  of  the  Board.  Minutes 
of  each  Board  meeting  shall  be  promptly 
reported  to  the  Secretary; 

(j)  To  act  as  intermediary  between  the 
Secretary  and  any  processor; 

(k)  To  investigate  violations  of  the 
Act.  order,  and  regulations  issued  under 
the  order,  conduct  audits,  and  report  the 
results  of  such  investigations  and  audita 
to  the  Secretary  for  appropriate  action  to 
enforce  the  provisions  of  the  Act,  order, 
and  regulations;  and 

(1)  To  work  to  achieve  an  effective, 
continuous,  and  coordinated  program  of 
promotion,  research,  consujner 
information,  and  industry  information 
designed  to  strengthen  the  popcorn 
industry's  position  in  the  marketplace, 
maintain  and  expand  existing  marketa 
and  uses  for  popcorn,  develop  new 
marketa  and  uses  for  popcorn,  and  to 
carry  out  programs,  plans,  and  projecta 
designed  to  provide  maximiun  benefita 
to  the  popcorn  industry. 

Pramotion,  Research,  Consumer 
Information,  and  Industry  Information 

fl21S.40    Programs,  plana,  and  projects. 

(a)  The  Board  shall  receive  and 
evaluate,  or  on  ita  own  initiative 
develop,  and  submit  to  the  Secretary  for 
approval  any  program,  plan  or  project 
authorized  under  this  subpart.  Sudi 
programs,  plans  or  projecta  shall 
provide  for 

(1)  Tbe  establishment,  issuance, 
effectuation,  and  administration  of 
appropriate  programs  for  promotion, 
research,  consumer  information,  and 
industry  information  with  respect  to 
popcorn;  and 

(2)  The  establishment  and  conduct  of 
research  with  respect  to  the  sale, 
distribution,  mariieting,  and  use  of 
popcorn,  and  the  creation  of  new  uses 
thereof,  to  the  end  that  the  marketing 
and  use  of  popcorn  may  be  encouraged, 
expanded,  improved,  or  made  more 
acceptable. 

(b)  No  program,  plan,  or  project  shall 
be  implemented  prior  to  ita  approval  by 
the  Secretary.  Once  a  program,  plan,  or 
project  is  so  approved,  the  Board  may 
take  appropriate  steps  to  implonent  it. 

(c)  Each  program,  plan,  or  project 
implemented  under  this  subpwrt  shall  be 
reviewed  or  evaluated  periodically  by 
the  Board  to  ensiue  that  it  contributes 
to  an  effective  program  of  promotion, 
research,  consumer  information,  or 
industry  information.  If  it  is  found  by 
the  Board  that  any  such  program,  plan, 
or  project  does  not  contribute  to  an 
effective  program  of  promotion, 
research,  consumer  information,  or 
industry  information,  then  the  Board 
shall  terminate  such  program,  plan,  or 
project. 
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(d)  In  carrying  out  any  program,  plan, 
or  project,  no  reference  to  a  ^«nd  name, 
trade  name,  or  State  or  regional 
identification  of  any  popcorn  will  be 
made.  In  addition,  no  program,  plan,  or 
project  shall  make  use  of  unfair  or 
deceptive  acta  or  practices  with  respect 
to  the  quality,  value,  or  use  of  any 
competing  product. 

f  1215.41    Connadts. 

The  Board  shall  not  contract  with  any 
processor  for  the  purpose  of  promotion 
or  research.  The  Board  may  lease 
physical  facilities  from  a  processor  for 
such  promotion  or  research,  if  such  an 
arrangement  is  determined  to  be  cost 
effective  by  the  Board  and  approved  by 
the  Secretary.  Any  contract  or 
agreement  shall  provide  that: 

(a)  The  contractor  or  agreeing  party 
shall  develop  and  submit  to  the  Board 

a  program,  plan  or  project  together  with 
a  budget  or  budgete  that  shall  show  the 
estimated  cost  to  be  incxured  for  such 
program,  plan,  or  project; 

(b)  Any  such  program,  plan,  or  project 
shall  become  effective  upon  approval  by 
the  Secretary; 

(c)  Hie  contracting  or  agreeing  party 
shall  keep  accurate  records  of  all  of  ita 
transactions  and  make  periodic  reporte 
to  the  Board  of  activities  conducted, 
submit  accountings  for  fimds  received 
and  expended,  and  make  such  other 
reporta  as  the  Secretary  or  the  Board 
may  require;  and  the  Secretary  may 
audit  the  records  of  the  contracting  or 
agreeing  party  periodically;  and 

(d)  Any  subcontractor  who  enters  into 
a  contract  with  a  Board  contractor  and 
who  receives  or  otherwise  uses  funds 
aUocated  by  the  Board  shall  be  subject 
to  the  same  provisions  as  the  contractor. 

Expenses  and  AMeasmenta 


11215.50    Biidgatand( 

(a)  At  least  60  days  prior  to  the 
beginning  of  each  fiscal  year,  and  as 
may  be  necessary  thereafter,  the  Board 
shall  prepare  and  submit  to  the 
Secretary  a  budget  for  the  fiscal  year 
covering  ita  anticipated  expenses  and 
disbursementa  in  administering  this 
subpart. 

(b)  Each  budget  shall  include: 

(1)  A  rate  of  assessment  for  such  fiscal 
year  calciilated,  subject  to  §  1215.51(b), 
to  provide  adequate  fimds  to  defray  ita 
proposed  expenditures  and  to  provide 
for  a  reserve  as  set  forth  in  paragraph  (g) 
of  this  section; 

(2)  A  statement  of  the  objectives  and 
strategy  for  each  program,  plan,  or 
project; 

(3)  A  simunary  of  anticipated  revenue, 
with  comparative  data*  for  at  least  one 
preceding  year. 


(4)  A  summary  of  proposed 
expenditures  for  eadi  program,  plan,  or 
project;  and 

(5)  Staff  and  administrative  expense 
breakdowns,  with  comparative  data  for 
at  least  one  preceding  year. 

(c)  In  budgeting  plans  and  projecta  of 
promotion,  research,  consumer 
information,  and  industry  information, 
the  Board  shall  expend  assessment  and 
contribution  funds  on: 

(1)  Plans  and  projecta  for  popcorn 
maiiieted  in  the  United  States  or  Canada 
in  proportion  to  the  amount  of 
assessmenta  projected  to  be  collected  on 
domestically  marketed  popcorn 
(including  Canada);  and 

(2)  Plans  and  projecta  for  exported 
popcorn  in  proportion  to  the  amount  of 
assessmenta  projected  to  be  collected  on 
exported  popcrnn  (excluding  Canada). 

(d)  The  Board  is  authorized  to  incur 
such  reasonable  expenses,  including 
provision  for  a  reasonable  reserve,  as  the 
Secretary  finds  are  reasonable  and  likely 
to  be  incurred  by  the  Board  for  ita 
maintenance  and  functioning,  and  to 
enable  it  to  exercise  ita  powers  and 
perform  ita  duties  in  accordance  with 
the  provisions  of  this  subpart.  Such 
expenses  shall  be  paid  from  funds 
received  by  the  Board. 

(e)  The  Board  may  accept  voluntary 
contributions,  but  these  shall  only  be 
used  to  pay  expenses  inciured  in  the 
conduct  of  programs,  plans,  and  projecta 
approved  by  the  Secretary.  Such 
contributions  shall  be  fi'ee  fitim  any 
encimibrances  by  the  donor  and  the 
Board  shall  retain  complete  control  of 
their  use.  The  Board  may  also  receive 
funds  provided  through  the  Foreign 
Agricidtural  Service  of  the  United  States 
Department  of  Agriculture  for  foreign 
marketing  activities. 

(f)  As  stated  in  §  575(f)(4)(A)(ii)  of  the 
Act,  the  Board  shall  reimburse  the 
Secretary,  from  funds  received  by  the 
Board,  for  costa  incurred  by  the 
Secretary  in  implementing  and 
administering  this  subpart:  Pmvided, 
That  the  costa  incurred  by  the  Secretary 
to  be  reimbursed  by  the  Board, 
excluding  legal  costa  to  defend  and 
enforce  the  (vder,  shall  not  exceed  15 
percent  of  the  projected  annual 
revenues  of  the  Board. 

(g)  The  Board  may  establish  an 
operating  monetary  reserve  and  may 
carry  over  to  siibsequent  fiscal  periods 
excess  funds  in  any  reserve  so 
established,  except  that  the  funds  in  this 
reserve  shall  not  exceed  approximately 
one  fiscal  year's  expenses.  Such  reserve 
funds  may  be  iised  to  defray  any 
expenses  authorized  under  this  subpart. 

(h)  With  the  approval  of  the  Secretary, 
the  Board  may  bonow  money  for  the 
payment  of  administrative  expenses. 


subject  to  the  same  fiscal,  budget,  and 
audit  controls  as  other  funds  of  the 
Board  during  ita  first  year  of  operation 
only. 


11215.51 

(a)  Any  processor  marinating  popcorn 
in  the  United  States  w  for  export  shall 
pay  an  assessment  on  such  popcorn  at 
the  time  of  introduction  to  market  at  a 
rate  as  established  in  §  1215.51(c)  and 
shall  remit  such  assessment  to  the  Board 
in  such  form  and  manner  as  prescribed 
by  the  Board. 

(b)  Any  person  mariceting  popcorn  of 
that  p>erson's  own  production  to 
consumers  in  the  United  States  either 
directly  or  through  retail  or  wholesale 
outleta,  shall  remit  to  the  Board  an 
assessment  on  such  popcorn  at  the  rate 
set  forth  in  paragraph  §  1215.51(c),  and 
in  such  form  and  maimer  as  prescribed 
by  the  Board. 

(c)  Except  as  otherwise  provided,  the 
rate  of  assessment  shall  be  5  centa  per 
himdredweight  of  pop>com.  The  rate  of 
assessment  may  be  rsdsed  or  lowered  as 
recommended  by  the  Board  and 
approved  by  the  Secretary,  but  shall  not 
exceed  8  centa  per  hundredweight  in 
any  fiscal  year. 

(d)  Hie  collection  of  assessmenta 
under  this  section  shall  commence  on 
all  popcorn  processed  in  the  United 
States  (m  m  after  the  date  established  by 
the  Secretary,  and  shall  continue  until 
terminated  by  the  Secretary.  If  the  Board 
is  not  constituted  on  the  date  the  first 
assessmenta  are  to  be  collected,  the 
Secretary  shall  have  the  authority  to 
receive  assessmenta  on  behalf  of  the 
Board  and  may  hold  such  assessmenta 
imtil  the  Board  is  constituted,  then 
remit  such  assessmenta  to  the  Board. 

(e)  Each  person  responsible  for 
remitting  assessmenta  under  paragraphs 
(a)  and  (b)  of  this  section  shall  remit  the 
amoimta  due  from  assessmenta  to  the 
Board  (m  a  quarterly  basis  no  later  than 
the  last  day  of  the  month  foUowing  the 
last  month  in  the  previous  quarter  in 
which  the  popcorn  was  maiiLeted,  in 
such  maimer  as  prescribed  by  the  Board. 

(f)  The  Board  shall  impose  a  late- 
pajrment  charge  on  any  person  who  fails 
to  remit  to  the  Board  the  total  amoimt 
for  which  the  person  is  liable  on  or 
before  the  payment  due  date  established 
under  this  section.  The  amount  of  the 
late  payment  charge  shall  be  prescribed 
in  riiles  and  regulations  as  approved  by 
the  Secretary. 

(g)  The  Board  shall  impose  an 
additional  charge  on  any  person  subject 
to  a  late  payment  charge,  in  the  form  of 
interest  on  the  outstanding  portion  of 
any  amount  for  vdiich  the  perscm  is 
liable.  The  rate  of  interest  shall  be 
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prescribed  in  rules  and  regulations  as 
approved  by  the  Secretary. 

(ti)  In  addition,  persons  Calling  to 
remit  total  assessments  due  in  a  timely 
manner  may  also  be  subject  to  penalties 
and  actions  under  federal  debt 
collection  procedures  as  set  forth  in  7 
CFR  3.1  through  3.36. 

(i)  Any  assessment  that  is  determined 
to  be  owing  at  a  date  later  than  the 
payment  due  established  imder  this 
section,  due  to  a  person's  failure  to 
submit  a  report  to  the  Board  by  the 
payment  due  date,  shall  be  considered 
to  have  been  payable  on  the  payment 
due  date.  Under  such  a  situation, 
paragraphs  (f),  (g),  and  (h)  of  this  section 
shall  be  appUcable. 

(j)  The  Board,  with  the  approval  of  the 
Secretary,  may  enter  into  agreements 
authorizing  other  organizations  or 
entities  to  collect  assessments  on  its 
behalf.  Any  such  organization  or  entity 
shall  be  required  to  maintain  the 
confidentiahty  of  such  information  as  is 
required  by  the  Board  for  collection 
purposes.  Any  reimbursement  by  the 
Boaid  for  such  services  shall  be  based 
on  reasonable  charges  for  services 
rendered. 

(k)  The  Board  is  hereby  authorized  to 
accept  advance  payment  of  assessments 
for  the  fiscal  year  by  any  person,  that 
shall  be  credited  toward  any  amount  for 
which  such  person  may  berame  hable. 
The  Board  shall  not  be  obUgated  to  play 
interest  on  any  advance  payment. 


§1215^    Exemption  from  I 

(a)  Persons  that  process  and  distribute 
4  million  pounds  or  less  of  popcorn 
annually,  based  on  the  previous  year, 
shall  be  exempted  from  assessment. 

(b)  To  claim  such  exemption,  such 
persons  shall  apply  to  the  Board,  in  the 
form  and  manner  prescribed  in  the  rules 
and  regidations. 

§1215.53    InfluMitinu  govenimentMl  ccttcn. 
No  funds  received  by  the  Board  under 
this  subpart  shall  in  any  maimer  be  used 
for  the  purpose  of  influencing 
legislation  or  governmental  poUcy  or 
action,  except  to  develop  and 
recommend  to  the  Secretary 
amendments  to  this  subpart. 

Reports,  Books,  and  Records 

{1215.60    Reports. 

(a)  Each  processor  marketing  popcorn 
directly  to  consumere,  and  each 
processor  responsible  for  the  remittance 
of  assessments  under  §  1215.51,  shall  be 
required  to  report  quarterly  to  the 
Board,  on  a  form  provided  by  the  Board, 
such  information  as  may  be  required 
under  this  subpart  or  any  rule  and 
regulations  issued  thereunder.  Such 
information  shall  be  subject  to  §  1215.62 


and  include,  but  not  be  limited  to,  the 
following: 

(1)  The  processor's  name,  address, 
telephone  number,  and  Social  Security 
Nimiber  or  Employer  Identification 
Niunber, 

(2)  The  date  of  report,  which  is  also 
the  date  of  payment  to  the  Board; 

(3)  The  period  covered  by  the  report; 

(4)  The  number  of  pounds  of  popcorn 
marketed  or  in  any  other  manner  are 
subject  to  the  collection  of  assessments; 

(5)  The  amount  of  assessments 
remitted; 

(6)  The  basis,  if  necessary,  to  show 
why  the  remittance  is  less  than  the 
number  of  pounds  of  popcorn  divided 
by  100  and  multiplied  by  the  applicable 
assessment  rate;  and 

(7)  The  amount  of  assessments 
remitted  on  exports  (not  including 
Canada). 

(b)  The  words  "final  report"  shall  be 
shown  on  the  last  report  at  the  end  of 
each  fiscal  year. 

§1215.61    Books  «Kl  records. 

Each  person  who  is  subject  to  this 
subpart  shall  maintain  and  make 
available  for  inspection  by  the  Board  or 
the  Secretary  such  books  and  records  as 
are  deemed  necessary  by  the  Board, 
with  the  approval  of  the  Secretary,  to 
carry  out  the  provisions  of  this  subpart 
and  any  rules  and  regulations  issucld 
hereunder,  including  such  books  and 
records  as  are  necessary  to  verify  any 
reports  required.  Such  books  and 
records  shall  be  retained  for  at  least  two 
years  beyond  the  fiscal  year  of  their 
applicabihty. 

§1215.52    Confktonttal  trMtmsnt 

(a)  All  information  obtained  from 
books,  records,  or  reports  under  the  Act, 
this  subpart,  and  the  rule  and 
regulations  issued  thereunder  shall  be 
kept  confidential  by  all  persons, 
including  all  employees,  agents,  and 
former  employees  and  agents  of  the 
Board;  all  officers,  employees,  agents, 
and  former  officers,  employees,  and 
agents  of  the  Department;  and  all 
officers,  employees,  agents,  and  former 
officers,  employees,  and  agents  of 
contracting  and  subcontracting  agencies 
or  agreeing  parties  having  access  to  such 
information.  Such  information  shall  not 
be  available  to  Board  members  or 
processors.  Only  those  persons  having  a 
specific  need  for  such  information  to 
administer  effectively  the  provisions  of 
this  part  shall  have  access  to  such 
information.  Only  such  information  so 
obtained  as  the  Secretary  deems 
relevant  shall  be  disclosed  by  them,  and 
then  only  in  a  suit  or  administrative 
hearing  brought  at  the  direction,  or  on 
the  request,  of  the  Secretary,  or  to  which 


the  Secretary  or  any  officer  of  the 
United  States  is  a  party,  and  involving 
this  part. 

(b)  No  information  obtained  under  the 
authority  of  thi^,  part  may  be  made 
available  to  any  agency  or  officer  of  the 
Federal  Government  for  any  purpose 
other  than  the  implementation  of  the 
Act  and  any  investigatory  or 
enforcement  action  necessary  for  the 
implementation  of  the  Act. 

(c)  Nothing  in  paragraph  (a)  of  this 
section  may  be  deemed  to  prohibit: 

(1)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  number  of 
peraons  subject  to  this  part  or  statistical 
data  collected  therefrom,  which 
statements  do  not  identify  the 
information  furnished  by  any  person; 

(2)  The  pubhcation,  by  direction  of 
the  Secretary,  of  the  name  of  any  person 
who  has  violated  this  part,  together  with 
a  statement  of  the  particular  provisions 
of  this  part  violated  by  such  person. 

(d)  Any  person  who  knowmgly 
violated  the  provisions  of  this  section, 
on  conviction,  shall  be  subject  to  a  fine 
of  not  more  than  $1,000  or  to 
imprisoiunent  for  not  more  than  1  year, 
or  both,  or  if  the  person  is  an  officer, 
employee,  or  agent  of  the  Board  or  the 
Department,  that  person  shall  be 
removed  from  office  or  terminated  ttom 
employment  as  apphcable. 

MiscellaneottS 

§1215.70    Right  of  the  Secretary. 

All  fiscal  matters,  programs,  plans,  or 
projects,  contracts,  rules  or  regulations, 
reports,  or  other  substantive  actions 
proposed  and  prepared  by  the  Board 
shall  be  submitted  to  the  Secretary  for 
approval. 

§  1 21 5.71    Suspension  or  tsrminatton. 

(a)  Whenever  the  Secretary  finds  that 
this  subpart  or  any  provision  thereof 
obstructs  or  does  not  tend  to  effectuate 
the  declared  poUcy  of  the  Act,  the 
Secretary  shall  terminate  or  suspend  the 
operation  of  this  subp>art  or  such 
provision  thereof. 

(b)  The  Secretary  may  conduct 
additional  referenda  to  determine 
whether  processora  favor  termination  or 
suspension  of  this  subpart  three  years 
after  the  effective  date,  on  the  request  of 
a  representative  group  comprising  30 
percent  or  more  of  the  number  of 
processora  who  have  been  engaged  in 
processing  during  a  representative 
period  as  determined  by  the  Secretary. 

(c)  Whenever  the  Secretary 
determines  that  suspension  or 
termination  of  this  subpart  is  favored  by 
two-thirds  or  more  of  the  popcorn 
processors  voting  in  a  referendum  under 
paragraph  (b)  of  this  section  who, 
during  a  representative  period 


determined  by  the  Secretary,  have  been 
engaged  in  the  processing,  the  Secretary 
shall: 

(1)  Suspend  or  terminate,  as 
appropriate,  collection  of  assessments 
within  six  months  after  making  such 
determination;  and 

(2)  Suspend  or  terminate,  as 
appropriate,  all  activities  under  this 
subpart  in  an  orderly  maimer  as  soon  as 
practicable. 

(d)  Referenda  conducted  under  this 
subsection  shall  be  conducted  in  such 
manner  as  the  Secretary  may  prescribe. 

§1215.72    Procssdings  after  tsrmtnatton. 

(a)  Upon  the  termination  of  this 
subpart,  the  Board  shall  recommend  not 
more  than  five  of  its  membera  to  the 
Secretary  to  serve  as  trustees  for  the 
purpose  of  Uquldating  the  a&lra  of  the 
Board.  Such  f>ersons,  upon  designation 
by  the  Secretary,  shall  become  trustees 
of  all  the  funds  and  property  owned,  in 
the  possession  of,  or  under  the  control 
of  the  Board,  including  any  claims 
impaid  or  property  not  delivered,  or  any 
other  claim  existing  at  the  time  of  such 
termination. 

(b)  The  trustees  shall: 

(1)  Continue  in  such  capacity  until 
discharged  by  the  Secretary; 

(2)  Carry  out  the  obligations  of  the 
Board  under  any  contract  or  agreement 
entered  into  by  it  under  this  sub]}art; 

(3)  From  time  to  time  account  for  all 
receipts  and  disbursements,  and  dehver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Board  and  of 
the  trustees,  to  such  persons  as  the 
Secretary  may  direct;  and 

(4)  Upon  the  request  of  the  Secretary, 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  such  other  persons  full  tide  and 
right  to  all  of  the  funds,  property,  and 
claims  vested  in  the  Board  or  the 
trustees  under  this  subpart. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  deUvered  under  this 
subpart  shall  be  subject  to  the  same 
obligations  imposed  upon  the  Board  and 
upon  the  trustees. 

(d)  Any  residual  funds  not  required  to 
defray  the  necessary  expenses  of 
liquidation  shall  be  turned  over  to  the 
Secretary  to  be  used,  to  the  extent 
practicable,  in  the  interest  of  continuing 
one  or  more  of  the  promotion,  research, 
consximer  information  or  industry 
information  programs,  plans,  or  projects 
authorized  imder  this  subpart. 

§1215.73    Effect  of  tsrmtnatkNi  or 


issued  imder  this  subpart,  or  the 
issuance  of  any  amendment  to  such 
provisions,  shall  not: 

(a)  Afiiect  or  waive  any  right,  duty, 
obUgation,  or  UabiUty  that  shall  have 
arisen  or  may  hereafter  arise  in 
connection  with  any  provision  of  this 
subpart  or  any  such  rules  or  regulations; 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  any  such  rules  or 
regulations;  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  the 
Secretary,  or  any  person  with  respect  to 
any  such  violation. 

§1215.74    Psrsonal  liabiMy. 

No  member  or  employee  of  the  Board 
shall  be  held  personally  responsible, 
either  individually  or  joinUy,  in  any 
way  whatsoever,  to  any  person  for  errore 
in  judgment,  mistakes,  or  other  acts  of 
either  commission  or  omission  of  such 
member  or  employee  under  this  subpart, 
except  for  acts  of  dishcmesty  or  willful 
misconduct. 


Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  of  any  rule  and  regulation 


§1215.75 

publications,  and  product  formutottons. 

Any  patmits,  copyrights,  inventions, 
pubUcations,  or  product  formulations 
developed  through  the  use  of  funds 
received  by  the  Board  imder  this 
subpart  shall  be  the  property  of  the 
United  States  Government  as 
represented  by  the  Board  and  shall, 
along  with  any  rents,  royalties,  residual 
payments,  or  other  income  frtnn  the 
rental,  sale,  leasing,  fiwidiising,  or  other 
uses  of  such  patents,  copyrights. 
Inventions,  pubUcations.  or  product 
formulations  inure  to  the  benefit  of  the 
Board  and  be  considered  income  subject 
to  the  same  fiscal,  budget,  and  audit 
controls  as  other  funds  of  the  Board. 
Upon  termination  of  this  subpart. 
§  1215.72  shall  apply  to  determine 
disposition  of  all  such  property. 

§1215.76    Amsndmsnts. 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
Board  or  by  any  interested  persons 
affected  by  the  provisions  of  the  Act, 
including  the  Secretary. 

§1215.77    SaparabiHty. 

If  any  provision  of  this  subpart  is 
declared  invalid,  or  the  appUcability 
thereof  to  any  person  en-  circumstances 
is  held  invaUd,  the  vtdidity  of  the 
remainder  of  this  subpart  or  the 
apphcabihty  thereof  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 


Subpart  B— Rules  and  Regulations 

§1215.100   TsrmsdonnwL 

Unless  otherwise  defined  in  this 
subpart,  the  definitions  of  terms  used  in 
this  subpart  shall  have  the  same 
meaning  as  the  definitions  in  Subpart 
A — Popcorn  Promotion,  Research,  and 
Consumer  Information  Order  of  this 
part 

Exemption  Procedures 

§1215.300    Emmptlon  proosdursa. 

(a)  Any  processor  who  markets  4 
million  pounds  or  less  of  popcorn 
annually  and  who  desires  to  ckim  an 
exemption  from  assessments  during  a 
fiscal  year  as  provided  in  §  1214.52  of 
this  part  shall  apply  to  the  Board,  on  a 
form  provided  by  the  Board,  for  a 
certificate  of  exemption.  Such  processor 
shall  cmtlfy  that  the  processor's 
mariwting  of  popcorn  during  the 
previous  fiscal  year  was  4  miUicm 
pounds  or  less. 

(b)  Upon  receipt  of  an  application,  the 
Board  shall  determine  whether  an 
exemption  may  be  granted.  The  Board 
then  will  issue,  if  deemed  appropriate, 

a  certificate  of  exemption  to  each  person 
that  is  eligible  to  receive  one. 

(c)  Any  person  who  desires  to  renew 
the  exemption  from  assessments  for  a 
subsequent  fiscal  year  shall  reapply  to 
the  Board,  on  a  form  provided  by  the 
Board,  for  a  certificate  of  exemption. 

(d)  The  Board  may  require  persons 
receiving  an  exemption  from 
assessments  to  provide  to  the  Board 
reports  on  the  disposition  of  exempt 
popcorn. 

MisceUaneoos 

§1215w400    0MB  control  nufflbars. 

The  control  number  assigned  to  the 
informatiooi  collection  requirements  by 
the  Office  of  Management  and  Budget 
purauant  to  the  Paperwork  Reducticm 
Act  of  1995,  44  U.S.C.  Chapter  35.  is 
OMB  control  number  0581-0093,  except 
for  the  Promotion  Board  nominee 
background  statement  form  which  is 
assigned  OMB  control  number  0505- 
0001. 

Dated:  March  18. 1997. 
MkhMl  V.  Donn. 

Assistant  Secretary,  Marketing  and 
Begulatary  Programs. 
(FR  Doc.  97-7294  Filed  3-20-97;  8:45  am] 
iSJJNQ  OOK  Mit-«t-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(AirspaM  Docket  No.  97-AWP-l  1] 

Proposed  Coirsction  of  Class  E 
Airspace  Description;  Bishop,  CA 

AQENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnOM:  Notice  of  proposed  rulemaking. 

SUiMARY:  This  notice  proposes  to  revise 
the  legal  description  for  the  Class  E 
airspace  area  at  Bishop,  CA.  A  review  of 
airspace  classification  and  air  traffic 
procedures  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  remove  overlapping 
descriptions  of  controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  April  25, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager.  Operations  Branch,  AWP-530, 
Docket  No.  97-AWP-ll,  Air  Traffic 
Division,  P.O.  Box  92007.  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007. 15000  Aviation  Boulevard, 
Lawndale,  Cahfomia  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch.  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  SIFORaUTION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch.  AWP-530,  Air 
Traffic  Division.  Western-Pacific 
Region.  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale.  Cahfomia  90261. 
telephone  (310)  725-6556. 

SUPPLEMBfTART  RIFORMATION: 

Coouiients  luTited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
ot  argiunents  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 


airapace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Comments  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airapace  Docket  No.  97- 
AWP-11."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch. 
Air  Traffic  EH  vision,  at  15000  Aviation 
Boulevard,  Lawndale.  Cahfomia  90261. 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubUc  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Operations 
Branch,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  Cahfomia 
90009.  Communications  must  identify 
the  notice  niunber  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A.  which  describes  the 
apphcation  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
that  corrects  the  Qass  E  airapace 
description  at  Bishop,  CA.  A  review  of 
airapace  classification  and  air  traffic 
procedures  has  made  this  action 
necessary.  This  notice  proposes  to 
remove  the  reference  to  airapace 
currently  defined  as  V-381  from  the 
Bishop,  CA  E5  legal  description.  This 
airspace  associated  with  V-381  is 
otherwise  thoroughly  and  appropriately 
described.  The  intended  efiect  of  this 
action  is  to  remove  overlapping 
descriptions  of  controlled  airapace. 
Class  E  airapace  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4. 1996. 
and  effective  September  16.  1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
hsted  in  this  document  would  be 
removed  subsequenUy  in  this  Order. 


The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation^l) 
is  not  a  "significant  regulatory  action^' 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  Febraary  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act. 

List  ofSubiects  in  14  CFR  Part  71 

Airapace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

AuduMity:  49  U.S.C.  106(g).  40103.  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airapace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005    Qass  E  airspace. 


AWPCAES  Bishop.  CA 

Beatty  VORTAC 

(Ut  36*48'02"  N,  long.  116*44'52''  W) 
Bishop  VOR/DME 
(Lat  3r22'37''  N,  long.  118*21'50"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.3-mile 
radius  of  the  Bishop  VOR  and  that  airspace 
within  2.2  miles  each  side  of  the  Bishop  VOR 
337°  radial  extending  from  the  4.3-mile 
radius  to  27.8  miles  northwest  of  the  VOR. 
That  airspace  extending  upward  from  1.200 
feet  above  the  surCace  within  8  miles 
southwest  and  11  miles  northeast  of  the 
Bishop  VOR  157*  and  337*  radials.  extending 
from  16  miles  northwest  of  the  VOR  to  19.1 
miles  southeast  of  the  VOR.  That  airspace 
extending  upward  from  12.500  feet  MSL 
within  4.3  miles  each  side  of  a  direct  course 


between  the  Bishop  VOR  and  Lidat 
Latersection,  36.5  miles  12,500  feet  MSL, 
10,500  feet  MSL  Lidat  Intersection  and 
within  4.3  miles  each  side  of  a  direct  course 
between  Bishop  VOR  and  Beatty  VORTAC 
69.5  miles  12,500  fiset  MSL,  10.500  feet  MSL 
Beatty. 
•         •         *         •         • 

Issued  in  Los  Angeles.  California,  on 
March  7. 1997. 
Sdira  W.  Kaalia. 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
[FR  Doc  97-7230  Filed  3-20-97;  8:45  am] 
■HiJNQ  CODE  4t10-1»-M 


14  CFR  Part  71 

[Alrapaee  Dodist  No.  97-AWP-12] 

Proposed  Revision  of  Class  E 
Airspace;  Marysvllle,  CA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Class  E  Airspace  area  at  Marysville. 
CA.  This  action  removes  from  the 
Marysvllle  airapace  description  that 
portion  of  airapace  defined  for 
instrument  operations  at  Tmckee-Tahoe 
Airport.  CA.  A  review  of  airajwce 
clarification  and  air  traffic  procedures 
has  made  this  action  necessary.  The 
intended  effect  of  this  action  is  to 
remove  overlapping  descriptions  of 
controlled  airapace  since  the  purpose 
and  requirements  for  Truckee-Tahoe 
Airport,  CA  have  changed. 
DATES:  Comments  must  be  received  on 
or  before  April  15, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Federal 
Aviation  Administration.  Attn: 
Manager,  Operations  Branch.  AWP-530, 
Docket  No.  97-AWP-12,  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Adminiistration.  Room 
6007. 15000  Aviation  Boulevard. 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch.  Air  Traffic  Division  at  the  above 
address. 
I     FOR  FURTHER  MFORMATKM  CONTACT: 
I    William  Buck.  Airapace  SpedaUst, 
,    Operations  Branch,  AWP-530,  Air 

Traffic  Division,  Westem-Padfic 
I    Region,  Federal  Aviation 
,    Administraticm.  15000  Aviation 


Boulevard,  Lawndale.  Cahfomia  90261, 
telephone  (310)  275-6556. 

SUPPLEMENTARY  MFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to  - 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  roedfically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airapace  docket  number  and  be 
submitted  in  tripUcate  to  the  address 
Usted  above.  Commentera  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  aa  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AWP-12."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comiments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  Hie  proposal  contained 
in  this  notice  may  be  changed  in  Ught 
of  comments  received.  All  comments 
submitted  %vill  be  available  for 
examination  in  the  Operations  Branch. 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard.  Lawndale,  Cahfomia  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubhc  contact  with  FAA 
persoimel  concerned  with  the 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPKM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Operations 
Branch,  P.O.  Box  92007,  Worldway 
Postal  Center.  Los  Angeles,  Cahfomia 
90009.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  intraested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  whidi  describes  the 
apphcation  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airapace  area  at 
Marysville.  CA.  This  action  removes 
from  the  Marysville  airspace  description 


that  portion  of  airapace  defined  for 
instrument  operations  at  Tmckee-Tahoe 
Airport,  CA.  A  review  of  airapace 
classification  and  air  traffic  procedures 
has  made  this  action  necessary.  The 
intended  effect  of  this  action  is  to 
remove  overlapping  descriptions  of 
controlled  airspace  since  the  purpose 
and  requirements  for  Truckee-Tahoe 
Airport.  CA  have  changed.  Class  E 
airspace  areas  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9D 
dated  September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airapace  designation 
listed  in  this  dociunent  would  be 
pubUshed  subsequentiy  in  this  Order. 

Hie  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabhshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proj)os«l  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  PoUcies  and  Procediu«s  (44 
FR  10034;  Febmary  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  econcHnic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoaed  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  foUows: 

PART  7t— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  fbUows: 

Authority:  49  U.S.C  106(g),  40103,  40113. 
40120;  EO.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Camp.,  p.  389;  14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D.  Airapace 
Designations  and  Reporting  Points, 
dated  September  4, 1996.  and  effective 
September  16. 1996.  is  amended  as 
foUows: 
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Paragraph  6005    Qass  E  airspace. 

•        •         •         •         • 

AWP  CA  ES  MarjnriUe.  CA 

Marysville  Yuba  County  Airport.  CA 

(Lat  39^5'52"  N,  long.  12T34'11''  W) 
Mary«ville  Ba^e  AFB.  CA 

(Lat  39n)8'10"  N.  long.  121»26'12"  W) 
Marysville  B«ale  AFB  TACAN 

(Ut.  39»08'05"N,  long.  121"26'26"W) 
Marysville  VOR/DME 

(Lat.  ag^OS'SS"  N.  long.  121*34'23''  W) 
Mustang  VORTAC 

(Ut  39'31'53 "  N.  long.  119'39'22"  W) 
Lincoln  Mujiidpal  Airport.  CA 

(Lat  38*M'33"  N.  long.  121»2i'05''  W) 
Siemville  Dearwater  Airport,  CA 

(39»34'51.653"N,  120'21'15.745"  W) 

That  airspace  extending  upward  from  700 
fset  above  the  surface  within  an  8.7-mile 
radius  of  Beale  AFB  and  2  miles  each  side 
of  a  345°  bearing  from  the  Lincoln  Municipal 
AirpOTt  and  within  a  7-mile  radius  of  Yuba 
County  Airport  and  within  7.8  miles  west 
and  4.3  miles  east  of  Beale  AFB  TACAN  342* 
radial  extending  from  the  Beale  AFB  8.7-mile 
radius  to  25  miles  northwest  of  the  Beale 
AFB  TACAN  and  within  7  miles  wrest  and  4.3 
milaa  east  of  the  Marysville  VOR  343°  radial, 
■«*— »«**"g  from  the  Yuba  Cotmty  Airport  7- 
mile  radius  to  10.4  miles  northwest  of  the 
Marysville  VOR  and  within  7  miles 
southwest  and  4.3  miles  northeast  of  the 
Marysville  VOR  153°  radial  extending  from 
the  Yuba  County  Airport  7-mile  radius  to 
10.4  miles  southeast  of  the  Marysville  VOR 
That  airspace  extending  upward  from  1 ,200 
fset  above  the  surface  bounded  on  the  east  by 
a  line  extending  from  lat  4O°0O'0O"  N.  long. 
120*30'04"  W;  to  lat  39°3O'0O"  N,  long. 
120*30'04"  W;  to  lat  39"3O'0O"  N,  long. 
120°19'04"  W;  to  lat.  39^roo"  N,  long. 
120*19'04"  W;  thence  counterclockwise  via 
the  39.1 -mile  radius  of  the  Mustang  VORTAC 
to  lat  39°00'00"  N:  thence  via  lat  39°00'00" 
N.  to  the  west  boimdary  of  V-23;  thence 
bounded  on  the  west  by  the  west  boundary 
of  V-23,  on  the  northwest  by  the  Red  Bluff. 
CA  Class  E  airspace  area,  and  on  the  north 
by  lat  WWtXr  N.  That  airspace  extending 
upward  from  8,500  feet  MSL  bounded  on  the 
south  by  lat.  WOCrOO"  N,  on  the  west  and 
noithwast  by  the  Red  Bluff.  CA  and  Maxwell. 
CA  data  E  airspace  areas,  on  the  north  by 
lat.  4O°45'0O"  N,  and  on  the  east  by  a  line 
extending  from  lat.  4O°45'0O"  N,  long. 
121°39'04"  W;  to  lat  4O°23'00"  N,  long. 
121°39^"  W;  to  Ut  40^300"  N.  long 
121»25'04  "  W;  to  lat  40'W>'00"  N.  long. 
121°25'04''  W.  That  airspace  extending 
upward  from  10.500  feet  MSL  bounded  on 
the  east  by  long.  120°19'04"  W:  on  the  south 
by  the  Truckee-Tahoe  Class  E  airs(>ace  area, 
including  that  airspace  within  a  2-mile 
radius  of  the  Sierraville  Dearwater  Airport, 
thence  nwth  via  long.  120°30'04"  W;  to  lat 
WOOrOOr-  N.  long.  120°30'04  "  W;  to  lat 
40'00'00"  N.  long.  a21°25'04''  W:  on  the  west 
by  long.  121°25'04 "  W.  and  on  the  north  by 
lat  40*4S1xr  N.  Thatairspace  extending 
upward  from  12.500  fiset  MSL  bounded  on 
the  east  by  long.  121°25'04"  W;  on  the  south 
by  lat.  4O°23'0O"  N.  on  the  west  by  long. 
121°39'04"  W;  and  on  the  north  lat  4O'45'0O" 
N. 


Issued  in  Los  Angeles.  California,  on 
March  3, 1997. 

MidMel  Lanaaa. 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
|FR  [>oc  97-7224  Filed  3-20-97;  8:45  am] 
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COMMODITY  FUTURES  TRADINO 
COMMISSION 

17CFR  Parti 

Securtttes  Representing  Investment  of 
Customer  Funds  Held  In  Segregated 
Accounts  t}y  Futures  Commission 
Merchants 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
proposing  to  amend  Rules  1.23, 1.25, 
and  1.27  to  permit  futures  commission 
merchants  ("FCMs")  to  increase  or 
decrease  the  amoimt  of  fimds  segregated 
for  the  benefit  of  commodity  customers 
by  making  direct  transfers  of  permitted 
seciuities  into  and  out  of  segregated 
safekeeping  accounts.  The  types  of 
securities  in  which  customer  funds  can 
be  invested  and  which  will  now  be 
directly  transferable  are  set  forth  in  Rule 
1.25.  Currently,  FCMs  can  only  make 
direct  transfers  of  cash  to  augment  the 
customer  segregated  accoimt. 

Furthermore,  in  order  to  provide 
additional  assiu'ance  that  there  will  be 
a  clear  audit  trail  for  such  permitted 
transfers  of  seciuities.  Rule  1.27  is 
proposed  to  be  amended  to  require  that 
the  description  of  the  investment 
seciuities.  required  by  the  rule,  include 
the  security  identification  number 
developed  by  the  Committee  on 
Uniform  Security  Identification 
Procedures  ("CUSIP  Number"). 
DATES:  Comments  must  be  received  on 
or  before  April  21, 1997. 
ADDRESSES:  Comments  on  the  proposed 
rules  should  be  sent  to  )ean  A.  Webb, 
Secretary,  Commodity  Futures  Trailing 
Commission,  Three  Labyette  Center, 
1155  21st  Street,  N.W..  Washington. 
D.C.  20581.  Comments  may  be  sent  by 
facsimile  transmission  to  (202)  41B- 
5528,  or  by  electronic  mail  to 
secretary®cftc.gov.  Reference  should  be 
made  to  "Securities  Representing 
Investment  of  Customer  Funds." 
FOR  FURTHER  MFORMATKM  CONTACT:  Paul 
H.  Bjamason,  Chief  Accountant,  or 
Lawrence  B.  Patent.  Associate  Chief 
Counsel.  Division  of  Trading  and 
Markets  ("Division"),  Commodity 
Futures  Trading  Commission,  Three 


Lafayette  Center,  1155  2l8t  Street,  N.W.. 
Washington,  D.C  20581.  Telephone 
(202)  418-5430. 

SUPPLEMENTARY  INFORMATKM:  The 
Commission  is  proposing  technical 
amendments  to  Rules  1.23, 1.25,  and 
1.27.  >  These  changes  will  permit  FCMs 
to  transfer  unencumbered  securities 
directly  from  the  proprietary  domain 
into  a  segregated  safekeeping  account  at 
a  bank  or  trust  company,  if  they  are  the 
types  of  securities  that  are  permitted 
investments  of  customer  funds  ^  under 
Rule  1.25,  in  order  to  increase  the 
amount  of  funds  segregated  for  the 
benefit  of  commodity  customers.  It  will 
also  permit  an  FCM  to  transfer  such 
securities  directly  from  such  a 
segregated  safekeeping  account  to  the 
proprietary  domain,  to  the  extent  the 
FCM  has  excess  funds  in  segregation. 

I.  Investment  of  Customers'  Segregated 
Funds 

A.  Background 

Section  4d(2)  of  the  Commodity 
Exchange  Act  and  Rule  1.25  restrict  the 
types  of  securities  in  which  customer 
funds  can  be  invested  by  FCMs  to 
obligations  of  the  United  States,  general 
obUgations  of  any  State  or  any  poUtical 
subdivision  thereof,  and  obligations 
fully  guaranteed  as  to  principal  and 
interest  by  the  United  States  ("Qualified 
Investments").  Rule  1.25  also  requires 
all  such  investments  to  be  purchased 
finm.  and  the  proceeds  of  any  sale  to  be 
deposited  into,  an  account  or  accoimts 
used  for  the  deposit  of  customer  funds. 
Rule  1.23  currently  allows  an  FCM  to 
add  to  the  fimds  segregated  for 
customers  through  transfers  of  cash  into 
a  segregated  account  and  to  reduce  its 
residual  interest  by  cash  withdrawals 
payable  directly  to  the  FCM.^ 

Current  Commission  rules  and 
Division  interpretations  do  not  permit 
FCMs  to  increase  their  interest  in 
segregated  funds  by  directly  transferring 
into  a  segregated  account  QuaUfied 
Investments  which  they  may  own. 


■  RuIm  refarrsd  to  herein  can  be  found  at  17 
CF.R.  Ch.  I  (1996). 

'The  tann  "custoiner  funds"  is  defined  in  Rule 
1.3(gg). 

>  If  adopted,  the  proposed  changes  will  also 
require  the  Division  to  raviia  Financial  and 
SegragatioD  Interpretation  No.  7,  which  includes 
the  following  sutement 

Under  Regulatioru  1.23  and  1.25  luch  obligations 
must  \»:  (1)  purchased  with  money  deposited  In  an 
account  used  for  the  deposit  of  customers'  funds; 
(2)  made  through  such  an  account;  and  (3)  the 
proceeds  from  any  sale  of  such  obligatioiu  must  ba 
redeposited  in  such  an  account  Thus,  all  additions 
to  and  withdrawals  from  customer  segregated  funds 
which  represent  topping  up  by  the  FCM  to  cover 
actual  or  expected  custonoer  deficits  must  be  in  the 
form  of  cash. 

1  Comm.  Fut.  L.  Rap.  (OCH)  1 7117.  at  7124  Quly 
23, 1960). 


Current  rules  also  prohibit  FCMs  from 
withdrawing  QuaUfied  Investments 
from  a  segregated  account  and 
depositing  them  in  their  own  account  in 
order  to  reduce  their  financial  interest 
in  segregated  fimds.  Consequently,  all 
such  additions  to  and  withdrawals  from 
segregated  accounts  must  currently  be 
in  the  form  of  cash. 

FCMs  and  the  Joint  Audit  Committee 
("JAC")*  have  claimed  that  the  cuiient 
rules  place  an  undue  burden  on  FCMs. 
For  example,  in  the  event  an  FCM 
desires  to  correct  an  expected  or 
existing  undersegregated  condition,  in 
order  to  comply  with  the  Commission's 
existing  segregation  rules,  if  the  PCM 
does  not  have  cash  readily  available  to 
transfer  into  the  segregated  account,  it 
would  have  to  sell  its  own  QuaUfied 
Investmmts  and,  then,  transfer  the  cash 
to  the  segregated  account.  The  cash 
could  then  be  re-invested  in  Qualified 
Securities.  Conversely,  when  an  FCM 
wishes  to  decrease  its  financial  interest 
in  segregated  funds,  this  entire  process 
must  be  reversed. 

This  additional  step  not  only  causes 
a  delay  in  the  transfiBr.  but  adchtional 
transaction  costs  associated  %vith  buying 
and  selling  the  proprietary  securities  are 
incurred.  These  costs  can  be  substantial, 
not  only  as  a  result  of  the  commissions 
or  other  fees  incurred,  but  also  due  to 
possibly  unfavorable  mariiet  conditions 
Mdien  hiujdng  and  selling  like  securities. 

The  Commission  beUeves  the 
industry's  proposal,  as  first  suggested  to 
the  Commission's  staff  diuing  a  )AC 
meeting,  to  allow  direct  transfers  of 
Qualified  Securities  into  and  out  of  die 
segregated  account,  has  merit.  Customer 
protection  would  be  directly  enhanced 
by  reducing  the  amount  of  time  required 
to  efiisct  a  transfer  of  fimds  into 
segregation  and,  with  appropriate 
safeguards,  should  not  diminish  existing 
segregation  protectirais. 

The  Commission  has  reviewed  these 
proposed  changes  in  Ught  of  the 
Bai^Kniptcy  Reform  Act  of  1978 
("BRAct"),  which  appeare  to  have 
resolved  any  questions  with  respect  to 
the  status  of  customers'  segregated 
fimds  in  the  event  of  an  FCM 
bankruptcy.'  In  the  Commission's  view, 
the  definition  of  customer  property 
contained  in  Section  761(10)'  of  the 


BRAct,  togethor  with  the  special  priority 
of  distribution  accorded  to  such 
property  under  Section  766(h)  of  the 
BRAct,  requires  that,  like  cash,  any 
securities  held  in  a  segregated 
safekeeping  account  will  not  be  used  to 
satisfy  the  claim  of  a  noncustomer 
creditor  of  the  FCM  until  all  customer 
net  equity  claims  have  been  satisfied. 

B.  Proposed  Amendments 

The  Commission  is  proposing  that 
Rules  1.23  and  1.25  be  amended  to 
allow  an  FCM  to  deposit  firm-owned 
unencumbered  Qiudified  Investments 
directly  into  segregated  accounts  held  at 
qualifying  banks  or  trust  companies  and 
to  withdraw,  to  the  extent  of  the  PCM's 
residual  financial  interest  in  segr^ated 
fimds,  any  Qualified  Investments  from 
such  segregated  accounts. 

The  CDQunission  is  proposing  to 
permit  an  PCM  to  deposit  Qualified 
Investmoits  owned  by  the  FCM  vidiich 
are  otherwise  unencumbered  into 
customers'  segregated  accounts  to 
overcome  an  undersegregated  condition 
or  to  increase  its  financial  interest  in 
segregated  funds.  Any  securities 
transferred  into  segregation  must  be 
owned  directly  by  the  FCM  itself,  i.e., 
the  FCM  is  not  permitted  to  transfer  in 
securities  owned  by  any  other  persons, 
including  ntmcustomms.''  Under  this 


'The  lAC  is  comprised  ef  repraaentatiTes  from 
each  commodity  exchange  and  National  Futures 
Aaaociation  who  coordinate  the  industry's  audit 
and  ongoing  surveillance  activitiea  to  promote  a 
uniform  framaworfc  of  aelf-ragulation. 

'Seen  U.S.C  761-766. 

*Sactiaa  761(10)  definaa  "cuatomar  piupaity"  aa 
foUows: 

(lO)OMla(nar  property'  means  cash,  a  security, 
or  odMT  ptopaity,  or  proceeds  of  such  cash, 
sacurity,  as  proparty,  at  any  time  locaived. 


acquired,  or  held  by  or  for  the  account  of  the  debtor, 
from  or  for  the  account  of  a  customer — 

(A)  including— 

(i)  piopaity  raceivad.  acquired,  or  held  to  margin, 
guarantee,  secure,  finrrhaan.  or  sail  a  commodity 
contract; 

(ii)  profits  or  contractual  or  other  rights  accruing 
to  a  customer  as  a  result  of  a  commodity  ooUtact; 

(iii)  an  open  commodity  conttact; 

(iv)  specifically  identifiabla  customar  pmpeity. 

(v)  warabouae  receipt  or  other  document  held  by 
the  debtor  evidencing  otvnership  of  or  title  to 
property  to  t>e  delivered  to  fulfill  a  commodity 
contract  from  or  for  the  account  of  a  customer 

(vi)  cash,  s  security,  or  othar  property  received  by 
the  debtor  as  payaaant  for  a  commodity  to  be 
delivered  to  fulfill  a  commodity  contract  bom  or  for 
the  account  of  a  customer 

(vii)  a  security  held  as  piupaity  of  tha  debtor  to 
the  extent  such  security  is  necaaaary  to  meet  a  net 
equity  claim  based  on  a  security  of  the  same  class 
and  series  of  an  issuar, 

(viii)  property  that  was  unlawfully  converted  and 
that  is  property  of  the  state:  and 

(ix)  other  property  of  the  debtor  that  any 
applicable  law,  rule,  or  regulation  raquirea  to  be  set 
aside  or  held  for  the  benefit  of  a  customar,  unless 
including  such  property  as  customer  property 
«irould  not  significantly  increase  customer  property; 
but 

(B)  not  including  property  to  the  extant  that  a 
customer  does  not  lUve  a  claim  against  the  debtor 
baaed  on  such  property |.) 

^  Noncustomsrs  are  persons  within  the  definition 
of  s  proprietary  parson  in  Commissioa  Rule  1.3(y) 
other  than  the  PCM  itself  or  a  general  partner  of  the 
PCM.  Examplea  of  noncustomers  are  aaaorislwd 
parsons,  officers,  directora,  owners,  contributors  of 
10  percent  or  more  of  the  FCM's  capital  or 
controllats  of  10  paroaat  or  more  of  the  PCM's 


proposal  an  FCM  will  also  be  permitted 
to  withdraw  Quahfied  Investments  from 
segregated  accounts  and  deposit  them 
into  its  own  accounts  to  decrease  its 
residual  financial  interest  in  segregated 
funds. 

These  proposed  rule  changes  would 
permit  the  deposit  and  withdrawal  of 
Qualified  Investments  into  and  out  of 
segregated  accounts,  in  effect,  under 
essentially  the  same  conditions  and 
restrictions  as  cash.  There  is  no  change 
in  the  conditions  applicable  to  the 
transfer  of  proprietary  cash  into  or  out 
of  segregation. 

Rule  1.25,  as  proposed  to  be  amended, 
would  no  longer  require  that  Qualified 
Investments  which  represent  an 
investmmit  of  customers  funds  be 
purchased  from  and  the  sales  proceeds 
flow  dirough  a  segregated  account  The 
proposed  amendments  would  permit 
FCMs  to  deposit  their  own  Quahfied 
Investments  into  a  segregated  ao^unt  at 
a  permitted  custodian.  "The  amendments 
would  also  permit  FCMs  to  withdraw 
any  Qualified  Investments  from 
segregation  and  deposit  such  securities 
in  their  own  account  up  to  the  extent  of 
their  residual  financial  interest  in 
customen'  segregated  fimds. 

For  ptuposes  of  Rules  1.26, 1.27. 1.28 
and  1.29,  all  Quahfied  Investments 
when  deposited  into  a  customers* 
segregated  account  will  be  deemed  to  be 
securities  and  obligations  which 
represent  investments  of  customers' 
fiinds  until  such  time  as  the  FCM 
withdraws  or  otherwise  disposes  of 
such  investments. 

Tlie  Commission  is  also  proposing  to 
amend  Rule  1.27,  which  requires  FOffs 
to  maintain  records  of  QuaUfied 
Investments  held  in  segregated 
accounts.  The  Commission  is  proposing 
that  the  rule  exphdtly  require  the 
record  to  include  the  CUSIP  number  of 
such  securities  as  a  part  of  the 
description  of  such  investments.  The 
Commission  beheves  that  the  addition 
of  the  CUSB*  number  will  impose  no 
significant  additional  burden  on  FCMs. 
and  that  many  entities  already 
incorporate  the  CUSIP  number  in  their 
record-keeping  formats.  Further,  the 
CUSIP  numbers  are  provided  by  the 
counterparty  financial  institutions  at  the 
time  ofpurchase  or  sale  of  a  security. 

The  Commission  is  not  proposing  any 
other  changes  to  Rule  1.27.  but  wants  to 
remind  FQAb  that  Rule  1.27  requires 
them  to  include  in  the  investments 
record,  among  other  information,  the 
name  of  the  person  through  whom  such 
investments  were  made  and  the  name  of 
the  person  to  or  through  whom  such 


shssaa.  and  affiliated  iiainiaiiiaa  Saa Commisaiao 
Rule  1.17(bX2H4). 


(Ml 
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investments  were  disposed  of. 
Therefore,  this  record  should  clearly 
identify  Qualified  Investments  owned 
by  the  FCM  which  were  deposited  into 
segregation  and  any  investments 
withdrawn  from  segregation  and 
deposited  in  the  FC^'s  own  account. 
The  Conunission  invites  comments  on 
whether  custodians  for  these  purposes 
should  be  limited  to  banks  and  trust 
companies  not  affiliated  with  the  FCM. 

O.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act 
("RFA").  5  U.S.C.  601-611  (1988), 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  The  rule 
amendments  discussed  herein  would 
affect  registered  FCMs.  The  Commission 
has  previously  established  certain 
definitions  of  "small  entities"  to  be  uaed 
by  the  QHnmission  in  evaluating  the 
impact  of  its  rules  on  such  entities  in 
accordance  with  RFA.'  The  Commission 
previously  determined  that  registered 
FCMs  are  not  small  entities  for  the 
purpose  of  the  RFA.» 

Further,  the  amendments  proposed 
herein  do  not  impose  any  significant 
new  burdens  upon  FCMs.  The  proposed 
amendments  facilitate  the  use  of  firm- 
owned  obligations  to  enhance  funds 
segregated  for  ctHnmodity  customers  by 
alloMnng  the  direct  transfer  of  said 
obUgations  into  and  out  of  segregated 
accounts.  As  a  result,  the  Commission 
anticipates  that  adoption  of  the 
proposed  amendments  will  reduce  the 
bixrden  of  compliance  with  segregation 
requirements  by  FCMs.  Accordingly, 
pursuant  to  Section  3(a)  of  the  RFA  (5 
U.S.C  60S(b)).  the  Chairperson,  on 
behalf  of  the  Conunission,  certifies  that 
these  proposed  amendments  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Commission  nonetheless  invites 
comment  from  any  registered  FCM 
%vhich  beheves  that  these  rules  would 
have  significant  impact  on  its 
operations. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(Act),  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission),  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act.  The 
Commission  beheves  these  proposed 
amendments  impose  no  bunlen.  While 
these  proposed  rule  amendments  have 


no  burden,  the  group  of  rules  (3038- 
0024)  of  which  the  rules  proposed  to  be 
amended  are  a  part,  has  the  following 
burden: 

Average  burden  hours  per  response: 
18.00. 

Number  of  Respondents:  1,662.00. 

Frequency  of  response:  19.00. 

Copies  of  the  OMB  approved 
information  collection  package 
associated  with  these  rules  may  be 
obtained  from  the  Desk  Officer,  CFTC. 
Office  of  Management  and  Budget, 
Room  10202,  NEOB,  Washington,  DC 
20503.  (202)  395-7340. 

List  of  Subfecti  in  17  CFR  Pail  1 

Brokers,  Commodity  futures. 
Consumer  protection,  Reporting  and 
recordkeeping  requirements. 
Segregation  requirements. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular.  Sections  4d.  4g  and  8a(5) 
thereof,  7  U.S.C.  6d,  6g  and  12a(5).  the 
Commission  hereby  proposes  to  amend 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

AudMrity:  7  U.S.C  la.  2,  2a.  4,  4«,  6, 6a. 

eb,  6c  6d,  6a,  6f,  6g.  6h.  6i,  6j,  6k.  61,  6in, 
6n,  6o,  6p,  7,  7a,  7b,  8,  9. 12,  12a,  12c,  13a, 
13a-l.  16. 16a,  19,  21.  23,  and  24. 

2.  Section  1.23  is  revised  to  read  as 
follows: 


f1^ 


Intwat  of  Tuturaa  commtoalon 
In  aegragMwl  funds;  addttkHta 


*47  FR  1861S-18«21  (April  30.  1M2). 
*47  FR  IMlft-lSUO. 


The  provisimi  in  Section  4d(2)  of  the 
Act  and  the  provision  in  §  1.20(c)  which 
prohibit  the  commingUng  of  customer 
funds  with  the  funds  of  a  futures 
commission  merchant  shall  not  be 
construed  to  prevent  a  futures 
commission  merchant  from  having  a 
residual  financial  interest  in  the 
customer  funds  segregated  as  required 
by  the  Act  and  the  regulations  in  this 
part  and  set  apart  for  the  benefit  of 
commodity  or  option  customers,  nor 
shall  such  provisions  be  construed  to 
prevent  a  futures  commission  merchant 
from  adding  to  such  segregated 
customer  funds  such  amount  or 
amounts  of  money  from  its  own  funds 
or  unencimibered  securities  from  its 
own  inventory  of  the  type  set  forth  in 
§  1.25,  as  it  may  deem  necessary  to 
ensiire  any  and  all  commodity  or  option 
customers'  accounts  from  becoming 
undersegregated  at  any  time.  The  books 


and  records  of  a  futures  commission 
merchant  shall  at  all  times  accurately 
reflect  its  interest  in  the  segregated 
funds.  A  futures  commission  merchant 
may  draw  upon  such  segregated  funds 
to  its  own  order,  to  the  extent  of  its 
actual  interest  therein,  including  the 
withdrawal  of  securities  held  in 
segregated  safekeeping  accounts  held  by 
the  bank  or  trust  company  custodians. 
Such  withdrawal  shall  not  result  in  the 
customer  funds  of  one  commodity  and/ 
or  option  customer  being  used  to 
purchase,  margin  or  carry  the  trades, 
contracts  or  commodity  options,  or 
extend  the  credit  of  any  other 
conmiodity  customer,  option  customer 
or  other  person. 

3.  Section  1.25  is  revised  to  read  as 
follows: 

f1.2S    Investment  of  customer  fund*. 

No  futures  commission  merchant  and 
no  clearing  organization  shall  invest 
customer  funds  except  in  obligations  of 
the  United  States,  in  general  obUgations 
of  any  State  or  of  any  poUtical 
subdivision  thereof,  or  in  obligations 
fully  guaranteed  as  to  principal  and 
interest  by  the  United  States.  Such 
investments  shall  be  made  through  an 
accoimt  or  accounts  used  for  the  deposit 
of  customer  funds  and  proceeds  from 
any  sale  of  such  obligations  shall  be 
deposited  into  such  account  or 
accounts.  However,  this  shall  not 
prohibit  a  futures  commission  merchant 
from  directly  de(>ositing  unenciunbered 
securities,  of  the  type  specified  in  this 
section,  which  it  owns  for  its  own 
account  into  a  segregated  accoimt  or 
from  transferring  any  such  securities 
from  a  segregated  account  to  its  own 
accoimt  up  to  the  extent  of  its  residual 
financial  interest  in  customers' 
segregated  funds:  Provided,  however, 
that  such  transfers  are  clearly  recorded 
in  the  record  of  investments  required  to 
be  maintained  by  §  1.27  and  such  funds 
are  held  by  bank  or  trust  company 
custodians.  Furthermore,  for  purposes 
of  S§  1.25. 1.26,  1.27, 1.28  and  1.29, 
investments  permitted  by  §  1.25  that  are 
owned  by  the  futures  commission 
merchant  and  deposited  into  segregation 
shall  be  considered  customer  funds 
imtil  such  investments  are  withdrawn 
from  segregation. 

4.  Section  1.27  is  amended  by  revising 
paragraphs  (a)(4)  a^d  (b)(2)  to  read  as 
follows: 

fl.27    Record  of  Investments. 

(a)  •  •  • 

(4)  A  description  of  the  obligations  in 
which  such  investments  were  made, 
including  the  CUSIP  numbera; 
•        •        •        •        • 

(b)'  •  • 


(2)  A  description  of  such  documents, 
including  the  CUSIP  numbers;  and 

•        •        *        •        * 

Issued  in  Waafaington  D.C.  on  March  17, 
1997,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
IFR  Doc  97-7179  Filed  3-20-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 
FRL-5711-9] 

Water  Quality  Standards  for  Idaho 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Advance  notice  of  rulemaking. 

SUMMARY:  EPA  is  preparing  to 
promulgate  water  quality  standards 
appUcable  to  surface  watera  in  the  State 
of  Idaho.  These  federally  promulgated 
standards  will  supersede  those  aspects 
of  Idaho's  water  quality  standards  that 
EPA  disapproved  on  June  25. 1996.  EPA 
is  taking  this  action  to  comply  with  a 
court  order  directing  EPA  to  promulgate 
standards  by  April  21. 1997.  Due  to  the 
brevity  of  the  court-ordered  deadline  for 
promulgation,  EPA  plans  to  promulgate 
an  "interim-final"  rule  without  a  prior 
proposal  or  comment  period.  EPA  will 
request  comment  on  the  interim-final 
standards  after  their  promulgation.  EPA 
will  revise  the  interim-final  standards 
through  a  subsequent  rulemaking  if 
justified  by  analysis  of  the  comments. 
The  rulemaking  that  EPA  is  preparing 
will  estabhsh  revised  use  designations 
on  currently  unclassified  waters  in  the 
state  and  on  53  specified  water  body 
segments  whose  use  designations  do  not 
meet  the  goals  of  the  Clean  Water  Act 
and  for  which  the  state  has  not  provided 
information  to  justify  its  lower  use 
designations.  The  interim-final  rule  will 
also  estahUsh  revised  temperatiue 
criteria  necessary  to  protect  certain 
threatened,  enduigered.  and  candidate 
species.  Finally.  EPA's  interim-final  rule 
will  amend  Idaho's  miying  zone  and 
antidegradation  poUdes  as  well  as  its 
"private  watOTs  exclusion." 

Today's  notice  is  intended  to  alert  the 
pubUc  to  the  process  EPA  is  following 
and  the  reasons  for  doing  so.  to  reassure 
the  pubUc  that  EPA  intends  to  seek 
pubUc  comment,  and  to  give  the  pubUc 
advance  notice  of  the  need  to  identify 
information  that  may  be  relevant  to  the 
attainability  of  fishable/swimmable  uses 
in  the  waters  identified  in  EPA's  June 
1996  letter. 


DATES:  EPA  plans  to  promulgate 
replacement  water  quality  standards  for 
Idaho  in  a  separate  action  by  April  21, 
1997.  At  that  time.  EPA  will  solicit 
pubUc  conmient  Comments  are  not 
being  considered  at  this  time,  due  to  the 
brevity  of  the  court  schedule. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Macchio  at  U.S.  EPA  Region  10,  Office 
of  Water,  1200  Sixth  Avenue,  Seattle, 
Washington,  98101,  (telephone:  260- 
553-1834)  or  William  Morrow  in  U.S. 
EPA  Headquarters  at  202-260-3657. 

SUPPLEMBITARY  INFORMATION: 

A.  Potentially  Afiiected  Entities 

Citizens  concerned  with  water  quafity 
in  Idaho  may  be  interested  in  this 
rulemaking.  Entities  disrharging 
pollutants  to  watera  of  the  United  States 
in  Idaho  could  be  affected  by  this 
rulemaking  since  water  quality 
standards  are  used  in  determining 
NPDES  permit  limits. 


B.  Backgrmuid 

1.  Statutory/Regulatory  History. 

Section  303(c)  of  the  cflean  Water  Act 
(CWA)  directs  States,  with  oversight  by 
EPA,  to  adopt  water  quaUty  standards  to 
protect  pubhc  health  and  welfare, 
enhance  the  quaUty  of  water  and  serve 
the  purposes  of  the  CWA.  Under  Section 
303.  States  have  the  primary 
responsibility  to  estabUsh  water  quality 
standards,  which  consists  of  designated 
uses,  the  water  quaUty  criteria  necessary 
to  support  those  uses,  and 
antide^dation. 

Section  303  requires  States  and  Tribes 
to  review  their  standards  at  least  once 
every  three  yean  and  to  submit  any  new 
or  revised  standards  to  EPA  for  its 
review.  Under  Section  303(c).  EPA  is 
required  to  either  approve  or  disapprove 
such  new  or  revised  State/Tribal 
standards,  depending  on  whether  they 
meet  the  requirements  of  the  Act.  Where 
EPA  disapproves  a  new  or  revised  State/ 
Tribal  standard,  and  the  State  or  Tribe 
does  not  revise  the  standard  to  meet 
EPA's  objection,  sections  303(c)(3)  and 
303(c)(4)(A)  of  the  Act  require  the 
Agency  to  promptly  propose  substitute 
Federal  standards  and  promulgate  fiiml 
Federal  standards  within  90  days 
thereafter.  In  addition,  section 
303(c)(4)(B)  authorizes  the 
Administrator  to  promulgate  a  Federal 
standard  whenever  she  determines  that 
a  new  or  revised  standard  is  necessary 
to  meet  the  requirements  of  the  CWA. 
The  implementing  regulations  for  the 
water  quality  standards  program  are 
found  at  40  CFR  part  131. 

2.  History  of  Idaho/EPA  Actions 

In  1994,  Idaho  submitted  water 
quahty  standards  to  EPA  for  review  and 


approval  under  §  303  of  the  Act.  On 
October  25, 1995,  EPA  gave  Idaho 
advance  notice  of  deficiencies  in  the 
state's  1994  standards  submission.  On 
June  25, 1996,  EPA  approved  some 
portions  and  disapproved  other  portions 
of  those  standards.  Both  before  and  after 
the  October  25, 1995,  letter  and  the  June 
25, 1996,  approval/ disapproval  letter, 
EPA  worked  to  encourage  the  state  of 
Idaho  to  revise  its  standards  to  address 
the  deficiencies  identified  by  EPA. 
While  the  state  has  taken  some 
preliminary  steps  to  address  some  of 
EPA's  concerns,  it  has  not  yet  submitted 
revised  standards  to  EPA  for  approval. 
On  February  20, 1997,  as  a  result  of  a 
lawsuit  filed  by  three  environmental 
groups  [Idaho  Conservation  League  v. 
Browner;  No.  C96-807WD).  Judge 
Dwyer  of  the  United  States  District 
Court  for  the  Western  District  of 
Washington  ruled  that  EPA  had  £uled  to 
carry  out  a  mandatory  duty  to  promptly 
prepare  and  pubUsh  Federal  standards 
to  address  the  items  disapproved  in  the 
Jime  25. 1996.  letter.  Judge  Dwyer 
ordered  EPA  to  promulgate  such 
standards  within  60  days,  that  is.  by 
April  21. 1997. 

Because  of  the  court  order.  EPA  has 
found  it  necessary  to  condense  its 
normal  rulemaking  process,  and  will  be 
issuing  an  interim-final  rule  with 
subsequent  opportimity  for  pubUc 
comment.  The  national  goal  for  water 
quahty  as  articulated  in  section 
101(a)(2)  of  the  Act  "provides  for  the 
protecticm  and  propagation  of  fish, 
shellfish,  and  wildlife  and  provides  for 
recreation  in  and  on  the  water."  These 
goal  uses  of  the  Act  are  commonly 
referred  to  as  "fishable/swinunable". 
Since  Idaho  has  not  provided 
information  concerning  the  attainabiUty 
or  non-attainabihty  of  "fishable/ 
swimmable"  uses  for  the  watera 
addressed  in  the  Jime  1996  letter.  EPA 
will  likely  be  promulgating  designated 
uses  based  on  the  goal  uses  of  the  Act 
for  those  waters.  Ehiring  the  comment 
period  which  will  follow  the  April  21st 
promulgation,  EPA  will  seek 
information  from  the  pubhc  on  the 
appropriateness  of  those  designated 
uses  and  will  revise  them  as  needed. 

The  State  of  Idaho  is  currently 
working  to  resolve  many  of  the 
deficiencies  identified  in  EPA's  June  25. 
1996.  letter.  EPA  is  coordinating  this 
rulemaking  effort  with  that  of  the  state. 

Dated:  March  14. 1997. 
Tudor  Oavtes, 

Director,  Office  of  Science  and  Technology. 
(FR  Doc  97-7216  Filed  3-20-97;  8:45  am) 
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40  CFR  Part  300 
[FRL-S711-3] 

Nadonai  0«l  and  Hazardous 
SutMtancaa  Pollution  Contingency 
Plan;  National  Prioiitiae  Ust 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Cheshire  Ground  Water  Contamination 

site  from  the  National  Priorities  List: 

request  for  comments. 

SUMMARY;  The  Environmental  Protection 
Agency  (EPA)  Region  I  aimounces  its 
intent  to  delete  the  Cheshire  Croimd 
Water  Contamination  site  from  the 
National  Priorities  List  (NPL)  and 
requests  pubUc  comment  on  this  action. 
The  NPL  constitutes  Appendix  B  of  40 
CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
ResfKinse,  Compensation,  and  Liabihty 
Act,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
(CERCLA).  EPA  and  the  State  of 
Connecticut  have  determined  that  all 
appropriate  CERCLA  actions  have  been 
implemented  and  that  no  further  clean 
up  at  the  site  is  appropriate.  Moreover, 
EPA  and  the  State  of  Connecticut  have 
determined  that  remedial  activities 
conducted  at  the  site  to  date  have  been 
protective  of  pubUc  health,  welfare,  and 
the  environment 

DATES:  Comments  concerning  this  site 
may  be  submitted  on  or  before  April  21, 
1997. 

ADDRESSES:  Comments  may  be  mailed 
to:  lane  E)olan.  Remedial  Project 
Manager.  U.S.  EPA  Region  I  (HBT),  JFK 
Federal  Building.  Boston,  MA  02203. 

Comprehensive  information  on  this 
site  is  available  through  the  EPA  Region 
I  pubUc  docket,  which  is  located  at 
EPA's  Region  I  office  and  is  available  for 
viewing  by  appointment  only  from 
Monday  through  Friday,  excluding 
holidays.  Requests  for  appointment  or 
copies  of  the  contents  from  the  Regional 
pubhc  docket  should  be  directed  to  the 
EPA  Region  I  Records  Center. 

The  address  for  the  Region  I  Records 
Center  is:  EPA  Records  Center,  90  Canal 
Street,  1st  Floor,  Boston,  MA  02114, 
(617) 573-5729. 

A  copy  of  the  Regional  pubUc  docket 
is  also  available  for  viewing  at  the 
Cheshire  Ground  Water  Contamination 
site  information  repository  at:  Cheshire 
Pubhc  Library.  104  Main  Street, 
Cheshire,  CT  06410,  (203)  272-2245. 
FOR  FURTHER  MFORMAT10N  CONTACT:  )ane 
Dolan,  Remedial  Project  Manager,  LI.S. 


EPA  Region  I  (HBT),  JFK  Federal 
Building,  Boston,  MA  02203,  (617)  573- 
9698. 

SUPPt.EMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

n.  NPL  Deletion  Criteria 

ID.  Deletion  Procedures 

rv.  Basis  for  Intended  Site  Deletions 

I.  Introduction 

The  Enviroiunental  Protection  Agency 
(EPA)  Region  I  announces  its  intent  to 
delete  the  Cheshire  Ground  Water 
Contamination  Site,  Cheshire, 
Connecticut,  from  the  National 
Priorities  List  (NPL).  which  constitutes 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan,  40  CFR  part  300 
(NCP),  and  requests  comments  on  this 
deletion.  The  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
pubUc  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
the  Ust  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fund  (Fund). 
Pursuant  to  §  300.425(e)(3)  of  the  NCP, 
any  site  deleted  from  the  NPL  remains 
ehgible  for  Fund-financed  remedial 
actions  if  conditions  at  the  site  warrant 
such  action. 

The  EPA  will  accept  comments 
concerning  this  proposal  for  thirty  (30) 
days  after  publication  of  this  notice  in 
the  Federal  Register. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  HI  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
IV  discusses  the  history  of  the  site  and 
how  the  site  meets  the  deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  estabUshes  criteria  that  the 
Agency  uses  to  delete  sites  from  the 
NPL  In  accordance  with  40  CFR 
300.425(e)(1),  sites  may  be  deleted  from 
or  recategorized  on  the  NPL  where  no 
further  response  is  appropriate.  In 
making  a  determination  to  delete  a 
release  from  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  state, 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required; 

(ii)  all  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

fiii)  the  response  action  has  shown 
that  the  release  poses  no  significant 
threat  to  pubhc  health  or  the 


environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Prior  to  deciding  to  delete  a  site  from 
the  NPL,  EPA  must  determine  that  the 
remedy,  or  existing  site  conditions  at 
sites  where  no  action  is  required,  is 
protective  of  pubUc  health,  welfare,  and 
the  enviroiunent. 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  ehgibiUty  for  subsequent 
Fimd-financed  actions  if  future  site 
conditions  warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  that  have  been  deleted  from  the 
NPL. 

m.  Deletion  Procedures 

In  the  NPL  rulemaking  pubUshed  on 
October  15,  1984  (49  FR  40320),  the 
Agency  soUdted  and  received 
comments  on  whether  the  notice  of 
comment  procedures  followed  for 
adding  sites  to  the  NPL  also  should  be 
used  before  sites  are  deleted.  Conunents 
also  were  received  in  response  to  the 
amendments  to  the  NCP  proposed  on 
February  12.  1985  (50  FR  5862).  Formal 
notice  and  conunent  procedures  for 
deleting  sites  fix>m  the  NPL  were 
subsequently  added  as  a  part  of  the 
March  8,  1990  amendments  to  the  NCP 
(55  FR  8666,  8846).  Those  procedures 
are  set  out  in  §  300.425(e)(4)  of  the  NCP. 
Deletion  of  sites  bom  the  NPL  does  not 
itself  create,  alter,  or  revoke  any 
individual's  rights  or  obUgations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management. 

Upon  determination  that  at  least  one 
of  the  criteria  described  in 
§  300.425(e)(1)  has  been  met,  EPA  may 
formally  begin  deletion  procediures.  The 
following  procedures  were  used  for  the 
intended  deletion  of  this  site: 

(1)  EPA  Region  I  and  the  State  of 
Connecticut  agreed,  in  the  No  Action 
Record  of  Decision,  that  the  five-year 
review  was  not  warranted. 

(2)  EPA  Region  I  has  recommended 
deletion  and  prepared  the  relevant 
documents. 

(3)  llie  State  of  Connecticut  has 
concxirred  with  the  deletion  decision. 

(4)  Concurrent  with  this  National 
Notice  of  Intent  to  Delete,  a  local  notice 
has  been  published  in  local  newspapers 
and  has  been  distributed  to  appropriate 
Federal,  State  and  local  ofBcials,  and 
other  interested  parties. 

(5)  The  Region  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  local  site  information 
repositories. 

These  procedures  have  been 
completed  for  the  Cheshire  Ground 
Water  Contamination  site.  This  Federal 
Register  document,  and  a  concurrent 


notice  in  the  local  newspaper  in  the 
vicinity  of  the  site,  annoiuices  the 
initiation  of  a  30-day  pubhc  comment 
period  and  the  availabihty  of  the  Notice 
of  Intent  to  Delete.  The  pubUc  is  asked 
to  comment  on  EPA's  intention  to  delete 
the  site  from  the  NPL;  all  critical 
documents  needed  to  evaluate  EPA's 
decision  are  included  in  the  information 
repository  and  deletion  docket. 

Upon  completion  of  the  30-day  pubUc 
comment  period,  the  EPA  Regional 
Office  (Region  I)  will  evaluate  these 
comments  before  the  final  decision  to 
delete.  The  Region  will  prepare  a 
Responsiveness  Summary  ,  which  will 
address  comments  received  diuing  the 
pubhc  comment  period.  The 
responsiveness  sununary  will  be  made 
available  to  the  pubhc  at  the 
information  repository.  Members  of  the 
pubhc  are  welcome  to  contact  the  EPA 
Regional  Office  to  obtain  a  copy  of  the 
responsiveness  summary,  when 
available.  If  EPA  still  determines  that 
deleticm  frt>m  the  NPL  is  appropriate 
after  receiving  pubhc  comments,  a  final 
notice  of  deletion  will  be  pubUshed  in 
the  Federal  Register.  However,  it  is  not 
until  a  notice  of  deletion  is  pubUshed  in 
the  Federal  Register  that  the  site  would 
be  actually  deleted. 

IV.  Basis  fin-  Intended  Site  Deletioiis 

The  foUowing  summary  provides  the 
Agency's  rationale  for  deleting  the 
Cheshire  Ground  Water  Contamination 
site  from  the  NPL. 

The  Cheshire  Ground  Water 
Contamination  site  which  is  located  in 
the  northwestern  comer  of  Cheshire, 
New  Haven  County,  Connecticut, 
includes  the  industrial  property  at  604 
West  Johnson  Avenue  where  disposal  of 
waste  material  was  conducted  and,  in 
addition,  those  places  where  waste 
material  emanating  from  the  property 
has  come  to  be  located  in  the 
groundwrater.  The  Site  is  immediately 
bounded  by  vacant  land  to  the  east, 
industrial  property  to  the  south,  and 
Knotter  Drive  and  Route  691  to  the  west 
and  north,  respectively. 

EPA  involvement  with  the  Site 
commenced  in  1985  after  the  Site  was 
identified  through  a  review  of 
background  information  for  another 
property  in  Cheshire.  EPA  sampled 
ground  water  bom  on-site  monitoring 
wells,  subsurface  soils,  surface  water, 
and  sediment  on  the  604  West  Johnson 
Avenue  property,  and  ground  water 
bom  two  residential  drinking  water 
wells  in  supp>ort  of  a  Site  Inspection  of 
the  property  completed  in  1986. 

Based  on  this  investigation  which 
found  groumdwater  both  on-  and  off-site 
contaminated  with  volatile  organic 
compounds,  the  Site  was  proposed  to 


the  National  Priorities  List  (NPL)  in  Jime 
1988  and  promulgated  on  August  30, 
1990.  The  Site  was  defined  as  a  pliune 
of  contamination  from  an  unknown 
source  detected  in  wells  on  property 
located  at  604  West  Johnson  Avenue 
and  in  a  nearby  residential  weU. 

The  Connecticut  Department  of 
Environmental  Protection  (CTDEP) 
entered  into  Consent  Agreements  with 
Cheshire  Associates,  the  owner  of  the 
property  at  that  time,  and  North 
American  HiiUps  Corporation,  the 
tenant  of  the  property,  in  1984  following 
the  identificati(m  of  groundwater  and 
soil  contamination.  The  owner  of  the 
property  agreed  to  remove  contaminated 
soil,  and  monitor  the  water  quahty  at 
two  private  water  supply  wells  on  a 
semi-annual  basis  imtil  1988.  The 
tenant  of  the  property  at  the  time  agreed 
to  test  all  in  ground  friel  and/or 
chemical  storage  tanks  and  their 
associated  piping  to  determine  their 
structural  integrity  and  their  abiUty  to 
prohibit  the  introduction  of  the  tanks 
contents  to  the  waters  of  the  state.  A 
10,000  gallon  #4  fuel  oil  tank  was 
cleaned  and  determined  to  be  leak  free 
on  September  9, 1982.  This  tank  was 
allegedly  filled  with  concrete  slurry 
around  1985. 

Twenty  cubic  yards  of  volatile 
organic-  and  oil-contaminated  soil  were 
excavated  from  two  areas  on  the 
property  on  October  19, 1983.  CTDEP 
approved  the  disposal  of  this  non- 
hazardous  waste  on  January  6, 1984. 
The  material  was  subsequently  removed 
bom  the  property  and  disposed  of  on 
January  25, 1984. 

The  property  owner  voluntarily 
arranged  for  bottled  water  to  be 
provided  to  the  remaining  residence  in 
1986  (the  other  residence  was 
demoUshed  for  commercial 
development)  and  subsequently 
connected  the  home  to  mimicipal  water 
in  1987. 

EPA  completed  a  geohydrologic  study 
and  sampling  at  the  site  in  1996. 
Volatile  organic  compoimds  and  metals 
were  detected  in  groundwater  at  levels 
below  the  levels  established  as  safe  in 
the  Safe  Drinking  Water  Act.  Low  levels 
of  pesticides,  semi-volatile  organic 
compounds,  and  metals  detected  in 
shaUow  soils  around  the  northern  side 
of  the  building  were  determined  not  to 
endanger  workers  nor  the  health  of 
residents  in  a  future  development  of  the 
property.  EPA  also  determined  that  the 
low  levels  of  pesticides  and  copper 
detected  in  on-site  pond  water  and 
sediments  would  not  create  a  risk  to 
htunan  health  or  aquatic  organisms 
through  exposure  to  the  pond  water  or 
sediments.  All  of  the  estimated 
mnvimiim  cancer  risks  associated  with 


exposure  to  contamination  at  the  site 
frdl  within  EPA's  acceptable  risk  range. 
As  outlined  in  the  NCP,  a  cancer  risk  at 
a  Superfund  site  is  considered 
acceptable  if  it  ranges  between  one  in 
ten  thousand  and  one  in  one  milUon 
(lxl0-*to  lxlO-«).  (The  cardnogenic 
risk  associated  with  a  future  potential 
residential  scenario  is  4.3x10  ~^  This 
risk  is  attributable  to  one  contaminant, 
arsenic.  The  risk  attributable  to  other 
compoimds  is  at  or  below  the  lower  end 
of  the  acceptable  risk  range  (i.e.,  10  ~*). 
Although  the  risk  associated  with 
arsenic  is  at  the  upper  end  of  the 
acceptable  risk  range  (i.e.,  10 ~*),  the 
contaminant  level  is  below  the  level 
established  as  safe  in  the  Safe  Drinking 
Water  Act.)  In  addition,  the  human 
health  risk  assessment  concluded  that 
non-cancer  adverse  health  effects  were 
not  likely  at  this  site.  Based  on  EPA's 
investigation  from  1994  to  1996,  it  was 
determined  that  the  existing  site 
conditions  are  currently  protective  Of 
pubUc  health  and  the  environment  and 
the  site  meets  EPA's  deletion  criteria. 

The  Proposed  Plan  for  the  Record  of 
Decision  was  released  for  the  thirty  (30) 
day  pubUc  comment  period  on  October 
10, 1996.  The  Proposed  Plan 
recommended  that  as  a  result  of 
previous  removal  actions  ordered  by  the 
State,  and  EPA's  recent  investigation  of 
the  site,  no  further  remedial  action  was 
warranted.  Three  pubUc  comments  were 
submitted  on  EPA's  Proposed  Plan. 
Based  upon  the  favorable  community 
response,  it  was  determined  that  no 
change  to  EPA's  Proposed  Plan  was 
necessary. 

The  Record  of  Decision  (ROD)  was 
signed  by  the  Director  of  the  Office  of 
Site  Remediaticm  and  Restoration  on 
December  31, 1996.  The  No  Action  ROD 
recommendation  includes:  No  further 
remedial  action,  and  no  long-term 
monitoring  or  management  ccmtrok. 
The  five-year  review  requirements  of 
Section  121©  of  CERCLA  and  of 
§  300.430(f)(4)(u)  of  the  NCP  are  not 
appUcable  to  the  Cheshire  Ground 
Water  Contaminaticm  site  because 
contaminants  do  not  remain  in  the 
groundwater,  soils,  surface  water  and 
sediment  above  levels  that  would 
prevent  unlimited  use  and  unrestricted 
exposure  to  the  site.  No  operation  and 
maintenance  will  be  required  at  the 
Cheshire  Groimd  Water  Contamination 
site.  EPA,  with  the  conciurence  of  the 
State  of  Connecticut,  has  determined 
that  the  release  poses  no  significant 
threat  to  pubUc  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 
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Dated:  March  7. 1997. 
Frank  Ciavatiari, 

Acting  Director,  Office  of  Site  Remediation 
and  Restoration. 

(FR  Doc.  97-7066  Filed  3-20-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[WT  Doclwt  No.  97-82;  FCC  97-40] 

Competitive  Bidding  Procedures 

A0B4CY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  Notice  of  Proposed 
Rule  Making  ("NPRM"),  the 
Conunission  proposes  changes  to  its 
general  competitive  bidding  rules  that 
are  intended  to  simplify  regulations  and 
eliminate  unnecessary  rules  wherever 
possible,  increase  the  efficiency  of  the 
competitive  bidding  process,  and 
provide  more  specific  guidance  to 
auction  participants  while  also  giving 
them  more  flexibiUty. 
DATES:  Comments  must  be  submitted  on 
or  before  March  27,  1997,  and  reply 
comments  must  be  submitted  on  or 
before  April  16, 1997.  Written 
comments  by  the  pubUc  on  the 
proposed  and/or  modified  information 
collections  are  due  March  27,  1997. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
infmnation  collections  on  or  before 
May  20, 1997. 

A00NE8SE8:  Office  of  the  Seci«tary. 
Federal  Communications  Commission, 
Washington,  EXD  20554.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  information 
collections  contained  herein  should  be 
submitted  to  E)orothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street.  NW..  Washington 
DC  20554.  or  via  the  Internet  to 
dconway^fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Bollinger,  Wireless 
Telecommunications  Bureau.  (202)  416- 
0660.  For  additional  information 
concerning  the  information  collections 
contained  in  this  NPRM,  contact 
Dorothy  Conway  at  (202)  418-0217,  or 
via  the  Internet  at  dconway9fcc.gov. 
SUPPLEMBITARY  INFORMATION:  This 
siunmarizes  the  Commission's  Notice  of 
Proposed  Rule  Making  in  FCC  Number 
97-60:  WT  Docket  No.  97-82,  adopted 
on  February  20,  1997.  and  released  on 
February  28. 1997.  The  complete  text  of 


this  NPRM  is  available  for  inspection 
and  copying  during  norma]  business 
hours  in  the  FCC  Reference  Center 
(Room  239),  1919  M  Street,  NW.. 
Washington,  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 
The  complete  NPRM  is  also  available  on 
the  Commission's  Internet  home  page 
(http://www.fcc.gov/). 

The  NPRM  contains  proposed  or 
modified  information  collections  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  The 
Conunission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  pubUc,  the  Office  of 
Management  and  Budget  (OMB).  and 
other  Federal  agencies  to  comment  on 
the  Information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Public  and  agency  comments 
are  due  at  the  same  time  as  other 
comments  on  this  NPRM;  OMB 
notification  of  action  is  due  60  days 
from  date  of  pubUcation  of  this  NPRM 
in  the  Federal  Register.  Comments  are 
requested  concerning  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  acciu^cy  of 
the  Commission's  burden  estimate;  (c) 
ways  to  enhance  the  quahty,  utihty,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  N/A. 

Title:  In  the  Matter  of  Amendment  of 
Part  1  of  the  Commission's  Rules — 
Competitive  Bidding  Proceeding,  WT 
Docket  No.  97-82.  FCC  Docket  No.  97- 
60. 

Type  of  Review:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  45.000. 

Estimated  Time  for  Response:  1 3 
hours. 

Total  Annual  Burden:  585.000  hours. 

Estimated  Cost  to  Respondents:  2.848 
dollars. 

Needs  and  Uses:  The  Commission's 
general  competitive  bidding  rules 
require  applicants  for  all  auctionable 
services  to  submit:  (1)  Ownership 
information.  (2)  terms  of  joint  bidding 
agreements,  (3)  gross  revenue 
calculations,  and  (4)  evidence  of 
environmental  impact.  Furthermore,  in 


case  a  licensee  defaults  or  loses  its 
Ucense.  the  Commission  retains  the 
discretion  to  re-auction  such  Ucenses.  If 
Ucenses  are  re-auctioned,  the  new 
Ucense  winners  would  be  required  at 
the  close  of  the  re-auction  to  comply 
with  the  same  disclosure  requirements 
explained  above. 

The  information  collected  will  be 
used  by  the  Conunission  to  determine 
whether  the  applicant  Is  legally, 
technically,  and  financially  quahfied  to 
bid  in  the  spectrum  auctions  and  hold 
a  license  for  spectrum  based  services. 
Without  such  information  the 
Commission  could  not  determine 
whether  to  issue  the  license  to  the 
successful  applicant  and  therefore  fulfill 
its  statutory  responsibiUties  in 
accordance  with  the  Communications 
Act  of  1934,  as  amended. 

Sjrnopais  of  Notice  of  Proposed  Rule 
Making 

1 .  The  Conunission  seeks  comment  on 
a  variety  of  proposals  and  tentative 
conclusions  set  forth  below.  In  addition, 
it  seeks  conunent  on  whether 
competitive  bidding  provisions  that 
have  been  adopted  in  specific  services 
but  not  included  in  the  part  1  rules 
should  be  included  in  part  1  and,  if  so, 
whether  any  amendments  to  these 
provisions  ara  needed  in  light  of  the 
proposal,  discussed  below,  to  apply 
these  general  competitive  bidding  rules 
to  futiuv  auctions. 

2.  As  the  Commission  has  gained 
experience  in  conducting  auctions,  it 
has  found  that  much  of  the  auction 
process  can  be  standardized  and  that 
conducting  rule  makings  for  each 
individual  service  slows  down  the 
deUvery  of  service  to  the  pubUc  because 
it  may  result  in  regulatory  delays  before 
the  licensing  process  begins.  Thus,  the 
Commission  propose  that,  to  the  extent 
possible,  all  hitiuv  auctions  be  governed 
by  the  general  competitive  bidding  rules 
adopted  in  this  proceeding.  It  envisions 
that  only  a  limited  number  of 
competitive  bidding  regulations  would 
need  to  be  adopted  on  a  service-specific 
basis.  The  Commission  seeks  conunent 
on  whether  the  rules  adopted  in  this 
proceeding  should  supersede  all 
existing,  service-specific  competitive 
bidding  rules  for  future  auctions.  It 
proposes  that  this  action  would  a^ect 
all  services  that  are  subject  to  pending 
proceedings  and  any  services  that  have 
existing  competitive  bidding  rules  that 
might  apply  to  licenses  that  have  not  yet 
been  auctioned  or  that  must  be 
reauctioned.  The  Commission  seeks 
comment  on  whether,  alternatively,  it 
should  phase  in  the  applicability  of  the 
revised  general  competitive  bidding 
rules  at  a  future  date,  such  that,  at  a 


minimiim,  initial  auctions  may  be 
completed  imder  the  existing  service- 
specific  rules.  In  the  event  the 
Commission  decides  not  to  apply  the 
revised  part  1  rules  to  supersede 
existing  service-specific  auction  rules, 
should  it  nonetheless  subject  licenses 
that  are  reauctioned  (due  to  defaults  or 
if  no  winning  bidder  is  otherwise 
declared)  to  tiiese  revised  part  1  general 
competitive  bidding  rules?  To  the  extent 
that  commenters  believe  that  service- 
specific  rules  should  be  maintained, 
they  should  explain  which  ones  and 
why. 

3.  Section  1.2110(b)(1)  of  the  rules 
states  that  the  Commission  "will 
establish  the  definition  of  a  small 
business  on  a  service-specific  basis, 
taking  into  consideration  the 
characteristics  and  capital  requirements 
of  the  particular  service."  The 
Commission  proposes  to  continue  the  ' 
practice  of  soUciting  comment  in 
service-specific  rule  making 
proceedings  on  the  appropriate  smaU 
business  size  standard,  or  tiered 
standards,  for  each  auctionable  service. 
In  such  rule  makings,  the  Commission 
would,  take  into  consideration  the 
characteristics  and  capital  requirements 
of  each  service.  It  would  in  all  cases, 
however,  for  purposes  of  futiue 
auctions,  express  the  definition  of  small 
business  purely  in  terms  of  gross 
revenues.  The  Commission  further 
proposes  that,  once  the  small  business 
definition  for  any  particular  service  is 
adopted,  the  special  provisions  for 
which  such  businesses  qualify  would  be 
determined  by  schedules  set  forth  in  the 
general  competitive  bidding  rules.  The 
Conunission  seeks  comment  on  these 
proposals. 

4.  The  Commission  notes  that  some  of 
its  eligibiUty  requirements  are  defined 
in  terms  of  gross  revenues  of  "less  than" 
a  certain  amoimt,  rather  than  "not 
exceeding"  a  certain  amount.  It 
tentatively  concludes  that  a  imiform 
method  of  measurement  is  prefiarable 
because  it  is  more  equitable  and 
administratively  simpler.  The 
Commission  therefore  proposes  that 
when  it  adopts  size  standwis,  those 
standards  shoiUd  be  expressed  so  as  to 
require  businesses  to  have  gross 
revenues  "not  to  exceed"  particular 
amoimts,  and  that  all  standards  already 
adopted  be  modified  to  conform  to  this 
method  of  defining  size.  The 
Commission  seeks  comment  on  this 
proposal.  It  also  seeks  comment  on  a 
proposal  to  base  all  small  business  size 
standards  on  the  appUcant's  average 
gross  revenues  over  the  preceding  three 
years,  consistent  with  the  Small 
Business  Act,  15  U.S.C.  632(a). 


5.  Although  the  general  competitive 
bidding  rules  do  not  define  "gross 
revenues,"  the  Conunission  has  adopted 
definitions  in  various  services  which  are 
generally  the  same,  but  contain  some 
distinction  regarding  use  of  audited  and 
unaudited  financial  statements.  In  order 
to  promote  uniformity  of  regulations, 
the  Commission  proposes  to  use  the 
broadband  PCS  definition  for  all  size- 
based  determinations  for  all  auctionable 
services,  with  the  modification  that 
unaudited  financial  statements  used  as 
a  basis  for  gross  revenue  calculations 
must  be  prepared  in  accordance  with 
Generally  Accepted  Accounting 
Principles.  This  modification  should 
ensure  that  all  gross  revenues 
calculations,  audited  and  unaudited,  are 
prepared  consistently.  It  should  also 
discourage  bidders  from  manipulating 
unaudited  fiiftncial  statements  to  gain  a 
competitive  bidding  or  payment 
advantage.  The  Commission  seeks 
comment  on  this  proposal. 

6.  The  Commission  notes  that  in  the 
D.  E,  and  F  Block  Report  and  Order,  61 
FR  33859  Quly  1, 1996),  it  amended  the 
broadband  PC^  rules  to  require  that  an 
applicant's  determination  of  average 
gross  revenues  be  based  on  the  three 
most  recenUy  completed  fiscal  or 
calendar  years.  Should  it  adopt  a  similar 
rule  for  the  general  auction  rules  that 
would  extend  the  same  option  of  using 
either  fiscal  or  calendar  years  to 
applicants  in  all  auctionable  services? 
llie  Commission  also  notes  that  prior  to 
the  D,  E,  and  F  Block  Report  and  Order, 
broadband  PCS  apphcants  were 
required  to  state  their  average  gross 
revenues  as  supported  by  audited 
financial  statements  or  seek  a  waiver  to 
use  unaudited  financial  statements.  This 
reqiiirement  was  simplified  in  the  D,  E, 
and  F  Block  Report  and  Order  to  permit 
the  use  of  imaudited  financial 
statements  without  seeking  a  waiver. 
The  Commission  seeks  comment  on 
whether  the  general  definition  of  gross 
revenue  should  similarly  allow  the  use 
of  imaudited  financial  statements. 

7.  In  determining  whether  an 
appUcant  meets  certain  size-based 
eligibility  requirements,  many  of  the 
Commission's  service-specific 
competitive  bidding  rules  require  it  to 
consider,  inter  alia,  the  gross  revenues 
of  certain  investors  in  the  applicant  and 
the  affiUates  of  attributable  investors. 
"AffiUate"  is  defined  by  the  general 
auction  rules  as  an  individual  or  entity 
that  directiy  or  indirectly  controls  or  has 
the  power  to  control  the  apphcant;  is 
directiy  or  indirectly  controlled  by  the 
applicant;  is  directly  or  indirectiy 
controlled  by  a  third  person(s)  that  also 
controls  or  has  the  power  to  control  the 
applicant;  or  has  an  "identity  of 


interest"  with  the  applicant.  Some 
service-specific  rules  have  adopted 
alternative  definitions  of  "affiUate." 

8.  An  "attributable"  investor  for 
purposes  of  size  determinations  has 
been  defined  differenUy  in  the  rules  for 
different  services;  it  proposes  to  use  a 
controlling  interest  threshold  to 
determine  whether  an  entity  qualifies  to 
bid  as  a  small  business.  Thus,  in 
calculating  gross  revenues,  the 
Commission  would  Include  the  gross 
revenues  of  the  controlling  principals  of 
the  apphcants  and  their  affiliates,  with 
the  tenn  "control"  including  both  de 
fure  and  de  facto  control  of  the 
appUcant.  1116  Commission  tentatively 
concludes  that  this  standard,  which  it 
reoenUy  adopted  in  the  IVDS  rules, 
would  simplify  the  size  attribution  rules 
and  still  enable  small  businesses  to 
attract  adequate  financing.  It  seeks 
comment  on  this  proposal.  The 
Commission  also  seeks  comment  on 
whethfflT  it  should  change  its  definition 
of  affiliate.  Should  the  Commission,  for 
example,  amend  its  definition  of 
affiliate  to  provide  an  exception  for 
Indian  tribes.  Alaska  Regional  or  Village 
Corporations,  as  it  did  for  broadband 
PCS?  Also,  the  Commission  notes  that, 
earUer  this  year,  the  Small  Business 
Administration  amended  and  simplified 
its  regulations  governing  the  small 
business  size  standards  in  13  CFR  part 
121,  including  amendment  of  its 
definition  of  "affiliate".  The 
Commission  seeks  comment  on  whether 
it  should  amend  its  rules  to  provide  a 
similar  "affiUate"  definition,  which 
would  Include,  for  example,  the 
foUowing  general  principles  of 
affiliation:  (1)  Concerns  are  affiliates  of 
each  other  when  one  concern  controls 
or  has  the  power  to  control  the  other,  or 
a  third  party  or  parties  controls  or  has 
power  to  control  both;  and  (2)  factors 
such  as  ownership,  management, 
previous  relationships  with  or  ties  to 
another  concern,  and  contractual 
relatiraiships,  will  be  considered  in 
determining  whether  an  affiliation 
exists. 

9.  The  current  part  1  rules  define 
"rural  telephone  company"  (or  "rrual 
telco")  as  any  local  exchaiige  carrier, 
including  affiUates,  with  100.000  access 
lines  or  fewer.  The  Commission  revised 
the  definition  of  rural  telephone 
company  contained  in  the  broadband 
PCS  rules  upon  which  the  pari  1  rule  is 
based,  to  conform  with  that  contained  in 
the  Telecommunications  Act  of  1996 
("1996  Act  ").  The  Commission 
tentatively  concludes  that  the  definition 
of  rural  telco  set  forth  in  the  1996  Act 
should  apply  to  all  auctionable  services 
as  the  term  is  used  In  section  309(j)  of 
the  Communications  Act.  Thus, 
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§  1.2110(b)(3)  would  be  amended  so  as 
to  define  the  tenn  "rural  telephone 
company"  as  a  local  exchange  carrier 
operating  entity  to  the  extent  that  such 
entity — (A)  provides  common  carrier 
service  to  any  local  exchange  carrier 
study  area  that  does  not  include  either 
(i)  any  incorporated  place  of  10,000 
inhabitants  or  more,  or  any  part  thereof, 
based  on  the  most  recendy  available 
population  statistics  of  the  Bvueau  of  the 
Census,  or  (ii)  any  territory, 
incorporated  or  unincorporated, 
included  in  an  urbanized  area,  as 
defined  by  the  Biueau  of  the  Census  as 
of  August  10,  1993;  (B)  provides 
telephone  exchange  service,  including 
exchange  access,  to  fewer  than  50,000 
access  Unes;  (C)  provides  telephone 
exchange  service  to  any  local  exchange 
carrier  study  area  with  fewer  than 
100,000  access  lines;  or  (D)  has  less  than 
15  percent  of  its  access  lines  in 
communities  of  more  than  50,000  on  the 
date  of  enactment  of  the 
Telecommunications  Act  of  1996.  The 
Commission  seeks  comment  on  this 
tentative  conclusion. 

10.  Since  the  Commission  began 
conducting  spectrum  auctions. 
installment  payments  have  been  utilized 
as  a  means  of  assisting  small  entities 
that  are  likely  to  have  difficulty 
obtaining  adequate  private  finanHng 
Pursuant  to  the  part  1  rules,  unless 
otherwise  specified,  such  installment 
payment  plans  (1)  impose  interest  based 
on  the  rate  of  U.S.  Treasury  obUgations 
at  the  time  of  Ucensing,  plus  a  possible 
premium  (2)  allow  installment 
payments  for  the  full  license  term.  (3) 
begin  with  intoest-only  payments  for 
the  first  two  years,  and  (4)  amortize 
principal  and  interest  over  the 
remaining  term  of  the  license. 
Additionally,  winning  bidders  are 
required  to  execute  a  promissory  note 
and  security  agreement  as  a  condition  to 
participate  in  the  installment  payment 
plan. 


11.  Changes  in  the  basic  framework  of 
the  installment  payment  plans  have 
been  made  in  specific  services  as  the 
Commission  hais  gained  experience  from 
implementing  the  rules.  In  certain 
services  the  Commission  has  adopted 
"tiered"  installment  payment  plans, 
which  vary  in  terms  of  interest  rate  and 
pa3mient  terms,  depending  on  the  size  of 
the  licensee.  While  the  Commission 
seeks  to  continue  to  offier  these 
opportunities  to  small  businesses,  and 
possibly  other  entities,  it  seeks  comment 
on  ways  to  refine  the  installment 
payment  plans  to  streamline  without 
reducing  their  benefit  to  small 
businesses.  For  example,  it  seeks 
comment  on  whether  the  Commission 
or  its  designee  should  seek  non-resource 
intensive  means  to  screen  appUcants 
applying  for  installment  payment  plans 
to  determine  their  credit  worthiness, 
and  if  so,  whether  all  bidders  eligible  for 
installment  payments  should  be 
screened  before  the  start  of  an  auction, 
or  only  auction  winners.  If  the 
Commission  were  to  adopt  such 
screening,  what  information  or 
standards  should  serve  as  criteria  for 
judging  a  bidder's  credit  worthiness? 
Further,  the  Commission  seeks 
comment  on  whether  it  should  offer 
higher  bidding  credits  in  lieu  of 
installment  payments  for  winning 
bidders  who  qualify.  The  Commission 
notes  that  substituting  a  system  of  larger 
bidding  credits  might  eliminate  the 
administrative  and  market  concerns 
associated  with  installment  payments, 
while  nonetheless  ensuring 
opportunities  for  small  businesses  to 
participate  in  auctions.  On  the  other 
hand,  however,  installment  payment 
plans  have  been  a  useful  tool  for  small 
businesses  to  access  capital. 

12.  As  an  alternative  to  offering  higher 
bidding  credits  in  lieu  of  installment 
payments,  the  Commission  seeks 
comment  on  whether  it  should  require 
larger  down  payments,  such  as  30  or  40 


percent,  to  reduce  the  amount  of  a 
bidder's  high  bid  that  is  financed  by  the 
federal  government.  Increasing  the 
amount  of  money  a  bidder  has  at  stake 
in  the  event  of  a  default  may  reduce  the 
likelihood  of  default  and  will  reduce  the 
government's  risk  in  the  event  of 
default.  The  Commission  also  seeks 
comment  on  whether  it  could  achieve 
the  same  goal  of  reducing  the  Ukelihood 
of  default  by  adopting  a  requirement 
that  bidders  increase  their  upfront 
payment  during  the  course  of  the 
auction  once  their  cim:iulative  high  bids 
exceed  their  upfront  payment  by  some 
multiple.  For  example,  once  a  bidder's 
ciuiulative  bids  were  more  than  twenty- 
five  umes  its  upfit>nt  pajrment.  it  would 
be  required  to  deposit  additional  funds 
with  the  Commission.  The  Commission 
seeks  comment  on  this  proposal  and 
how  it  could  be  implemented,  including 
the  appropriate  midtipfier  used  to 
trigger  the  supplemental  upfrx>nt 
payment  obligation. 

13.  In  addition,  the  Commission 
proposes  that  the  general  competitive 
bidding  rules  be  amended  to  include  a 
schedule  of  installment  payment  plans 
for  designated  entities  seeking  to 
participate  in  the  provision  of  spectfUm- 
based  services.  Defining  available 
installment  payment  plans  in  the 
general  competitive  bidding  rules  would 
give  potential  bidders  more  certainty 
about  the  special  provisions  available  to 
small  businesses  and  other  entities  and 
promote  uniformity  of  regulation.  As 
discussed  above,  the  Conunission 
beheves  that  once  a  small  business 
definition  is  adopted  for  a  particular 
serAdce.  or  other  entities  are  identified 
as  quaUfying  fot  installment  payments. 
eUgible  businesses  should  be  able  to 
tiuTi  to  the  part  1  rules  to  determine  the 
specific  terms  available  to  them.  The 
following  schedule  of  installment 
payment  plans  is  a  possible  approach  to 
implementing  this  concept. 


Average  gross  revenues 


Not  to  exceed  $3  mHion  .. 
Not  to  exceed  $15  miMon 
Not  to  exceed  $40  rralion 


Not  to  exceed  $75  milion'  .. 
Not  to  exceed  $125  milon ' 


Interest  rate 


T-note  rate „.. 

T-noterate>  1.5% 

T-note  rate  *  2.5% 

T-note  rate  ♦  2.5% 
T-note  rate  ♦  3.5% 


Payment  terms 


2  yrs.  interest-only  payments;  amortize  principal  and  interest 

over  remaining  license  term. 
2  yrs.  interest-only  payments;  amortize  principal  and  Interest 

over  remaining  license  term. 
2  yrs.  interest-only  payments;  amortize  prindpaJ  and  interest 

over  remaining  license  term. 
Amortize  prirxapal  and  interest  over  license  term. 
Amortize  principai  and  interest  over  license  term. 


.^^^'^S^'tsi^JSi^::.^^ 


The  schedule  set  forth  above  is  based 
in  general  on  the  plans  adopted  for  the 


most  recent  auctions  and.  relying  on 
past  auction  experience,  the 


Commission  beUeves  these  plans  are 
appropriate.  However,  it  recognizes  that 


plans  with  more  generous  terms  were 
previously  adopted  for  specific  services. 
The  Conmiission  seeks  comment  on 
whether  it  should  incorporate  a 
schedule  of  installment  payments  into 
the  general  auction  rules  while  still 
retaining  the  authority  to  modify 
payment  terms  on  a  service-specific 
basis.  Further,  it  seeks  comment  on  the 
appropriate  schedule  of  payment  terms. 

14.  Section  1.2110(e){3)(i)  of  theriiles 
indicates  that  the  interest  rate  on 
installment  payments  will  be  the 
interest  rate  on  Treasury  obligations 
with  maturities  closest  to  the  duration 
of  the  license  term  at  the  time  of 
Ucensing.  More  precisely,  the  interest 
rate  is  estabUshed  by  using  the  coupon 
interest  rate  for  Treasury  notes  with 
similar  maturities,  at  the  most  recent 
preceding  Treasury  auction.  The 
Commission  notes  that,  in  the 
Competitive  Bidding  Second  Report  and 
Order.  59  FR  22980  (May  4. 1994).  it 
indicated  both  that  it  agreed  with  those 
commenters  that  suggested  that  interest 
on  installments  should  be  charged  at  a 
rate  no  higher  than  the  government's 
cost  of  money  and  also  that  the  interest 
rate  imposed  for  installment  payments 
should  be  equal  to  the  rate  for  U.S. 
Treasury  obligations  of  maturity  equal 
to  the  license  term.  The  Commission 
recognizes  that  determining  the  interest 
rate  for  installment  payment  plans 
pursuant  to  §  1.2110(e)(3){i)  may  not 
always  reflect  the  government's  cost  of 
money  but  it  provides  an  objective 
benchmark  for  the  interest  rate 
determination.  The  Commission 
believes  that  it  would  be  beneficial  to 
Ucensees  for  it  to  more  clearly  identify 
in  the  rules  how  the  interest  rate  would 
be  determined  for  all  installment 
payment  plans.  Therefore,  it  proposes  to 
codify  the  existing  poUcy  by  specifyring 
that  the  interest  rate  for  installment 
payments  will  be  determined  by  taking 
the  coupon  rate  of  interest  offered  in  the 
most  recent  Treasury  auction  preceding 
the  close  of  the  Conunission's  auction. 
The  Commission  seeks  comment  on  this 
proposal.  Further,  it  seeks  comment  on 
whether  it  should  adopt  some  other 
basis  for  computing  interest.  For 
example,  should  the  Commission 
establish  more  market-based  interest 
rates  with  a  cost  of  funds  component 
and  a  premium  for  credit  risk?  If  so,  it 
asks  commentere  to  discuss  how  it 
should  determine  the  appropriate 
interest  premium. 

15.  Where  the  Commission  uses 
installment  payment  plans,  it  proposes 
to  set  the  interest  rate  for  such  payment 
plans  on  the  date  that  the  Public  Notice 
is  issued  announcing  the  close  of  the 
auction  and  the  winning  bidders,  based 
on  rates  established  in  the  most  recent 


Treasury  auction  with  obUgation  of  the 
appropriate  term.  Currently, 
§  1.2110(e)(3)(i)  of  the  Commission's 
general  competitive  bidding  rules 
requires  that  the  Commission  impose  ' 
interest  based  on  the  rate  of  U.S. 
Treasury  obligations  at  the  time  of 
licensing.  The  Commission  tentatively 
concludes,  however,  that  estabUshing 
the  interest  rate  on  the  day  that  the 
PubUc  Notice  is  released  announcing 
the  close  of  the  auction  is  the  most 
appropriate  time  for  both  licensees  and 
the  Commission.  The  close  of  the 
auction  represents  the  most  clearly 
identifiable  time  when  an  obligation  to 
the  Conunission  and  the  United  States 
Treasury  is  established.  Establishing  the 
interest  rate  in  this  way  also  provides  a 
imiform  date  on  which  the  interest  rate 
for  all  prospective  Ucensees  within  a 
particular  service  is  estabUshed, 
regardless  of  petitions  to  deny  or  other 
delays  that  may  vary  among  bidders.  In 
addition,  the  Commission  beUeves  that 
ostabUshing  the  interest  rate  at  a  date 
earUer  than  the  date  of  Ucensing  would 
assist  bidders  in  efi^orts  to  obtain 
finanring,  as  interest  expense  would  be 
calculable  frtim  a  specific  known  date. 
Furthermore,  the  Commission  beUeves 
that  establishing  the  interest  rate  as  it 
proposes  would  reduce  the  interest  rate 
risk  to  the  bidder  and  mitigate  this  risk 
to  the  capital  investor.  Establishing  the 
interest  rate  earUer  than  the  point  of 
Ucensing  would  also  permit  the  Ucensee 
to  receive,  review,  and  return  the 
necessary  note  and  security  agreement 
earUer,  which  would  also  speed  the 
Ucensing  process.  This,  in  tiim,  should 
hasten  the  development  of  service  to  the 
marketplace.  Alternatively,  the 
Commission  could  estabUsh  the  interest 
rate  for  the  installment  payment  plan  in 
the  PubUc  Notice  annoimcing  the  start 
of  the  auction,  with  the  rate  based  on 
the  most  current  Treasury  rate  on  that 
date.  This  would  enable  both  bidders 
and  potential  capital  investors  to  better 
assess  a  bidder's  prospective  financial 
obUgations  during  the  auction.  The 
Commission  seeks  comment  on  each  of 
its  proposals,  tentative  conclusions,  and 
alternatives. 

16.  Under  the  current  general 
competitive  bidding  rvdes,  the 
Commission  may  award  bidding  credits 
[i.e.,  payment  discounts)  to  eUgible 
designated  entities.  These  general  rules 
also  provide  that  service-specific  rules 
wiU  specify  the  designated  entities 
eligible  for  bidding  credits,  the  Ucenses 
for  which  bidding  credits  are  available, 
the  amounts  of  bidding  credits,  and 
other  procedures.  Accordingly,  the 
Commission  has  adopted  separate  rules 


governing  bidding  credits  for  various 
auctionable  services. 

17.  As  with  installment  payments,  the 
Commission  beUeves  that  the  general 
competitive  bidding  rules  should  be 
amended  so  that  the  levels  of  available 
bidding  credits  are  defined,  and  are 
imiform  for  all  auctionable  services.  The 
Commission  beUeves  such  an  approach 
v^ll  be  beneficial  because  potential 
bidders  will  have  more  information  well 
in  advance  of  the  auction  than  they 
ciurentiy  do  about  how  such  levels  wiU 
be  set.  It  beUeves  that,  once  a  small 
business  definition  is  adopted  for  a 
particular  service,  eUgible  businesses 
should  be  able  to  refer  to  the  part  1  rules 
to  determine  the  level  of  bidcUng  credit 
available  to  them.  The  foUowing 
schedule  is  a  possible  approach  to 
implementing  this  concept 


Average  arwKial  gross  reverxjes 


Not  to  exceed  $3  milon  .. 
Not  to  exceed  $15  miMon 
Not  to  exceed  $40  milon 


Bidding 
credrts 
(per- 
cent) 


25 
15 
10 


The  Commission  recognizes  that  these 
credits  may  differ  from  those  previously 
adopted  for  specific  services.  Based  on 
past  auction  experience,  however,  the 
Commission  beUeves  that  the  approach 
taken  here  would  provide  adequate 
opportimities  for  small  businesses  of 
varying  sizes  to  participate  in  spectrum 
auctions.  In  addition,  the  Commission 
beUeves  that  providing  sUghUy  less 
generous  bidding  credits  for  larger 
businesses  (e.g.,  those  businesses  with 
gross  revenues  not  exceeding  $40 
milUon)  would  more  specifically  tailor 
the  amount  of  the  credit  to  the  needs  of 
the  particular  appUcant.  The 
Commission  seeks  comment  on  this 
schedule,  and  it  also  asks  interested 
parties  to  suggest  alternatives.  For 
example,  does  the  demand  for  capital  to 
implement  certain  services  justify 
including  businesses  with  average 
annual  gross  revenues  exceeding  $40 
milUon  on  this  schedule?  The 
Commission  recognizes  that  it  has 
suggested  that  it  might  be  appropriate  in 
some  cases  to  provide  larger  bidding 
credits  in  Ueu  of  installment  payments. 
The  Commission  is  aware  that  in 
developing  their  auction  strategy, 
bidders  make  calculations  about  the  net 
present  value  of  their  bids  and  factor  in 
their  abiUty  to  obtain  financing. 
Therefore,  the  same  net  effect  can  be 
achieved  by  giving  either  higher  bidding 
credits  or  more  generous  installment 
payment  terms.  If  the  Commission 
limited  the  use  of  installment  payments. 
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how  should  that  action  affect  levels  of 
bidding  credits? 

18.  Under  the  general  competitive 
bidding  rules,  a  licensee  seeking 
Conunission  approval  of  a  transfer  of 
control  or  an  assignment  of  a  hcense 
acquired  through  the  competitive 
bidding  process  utiUzing  installment 
pajrments  is  required  to  pay  the 
remaining  principal  balance  as  a 
condition  of  the  transfer.  No  payment  is 
required,  however,  when  the  proposed 
transfsree  or  assignee  is  qualified  to 
obtain  the  same  installment  financing 
and  assumes  the  appUcant's  installment 
pa3rment  obUgations.  Many  of  the 
service-specific  auction  rules  include 
similar  provisions.  However,  some 
service-specific  unjust  enrichment 
provisions  for  installment  payments 
contain  certain  variations  from  the 
general  rule  set  forth  in  Part  1.  The 
broadband  PCS  imjust  enrichment  rule, 
for  example,  specifies  that  applicants 
seeking  to  assign  or  transfer  control  of 
a  hcense  to  an  entity  not  meeting  the 
ehgibihty  standards  for  installment 
payments  must  pay  not  only  unpaid 
principal  as  a  condition  of  Commission 
approval  but  also  any  unpaid  interest 
accrued  through  the  date  of  assignment 
or  transfer.  This  rule  also  provides  that 
if  a  hcensee  utiUzing  installment 
financing  seeks  to  make  any  change  in 
its  ownership  structiu^  that  would 
result  in  the  loss  of  ehgibihty  for 
installment  payments,  it  must  pay  the 
unpaid  principal  and  accrued  interest  as 
a  condition  of  Conunission  approval  of 
the  change.  Finally,  in  recognition  of  the 
tiered  installment  payment  plans 
offered  to  broadband  PCS  Ucensees,  the 
rule  provides  that  if  a  hcensee  seeks  to 
make  any  change  in  ownership  that 
would  result  in  the  hcensee  qualifying 
for  a  less  favorable  installment  plan,  it 
must  seek  Commission  approval  and 
adjust  its  p>ayment  plan  to  reflect  its 
new  ehgibility  status.  A  hcensee,  under 
this  r\ile,  may  not  switch  its  payment 
plan  to  a  mon  bvorable  plan. 

19.  Under  the  Commission's  general 
competitive  bidding  rules,  a  licensee 
seeking  Commission  approval  of  a 
transfer  of  control  or  an  assigiunent  of 
a  hoense  acquired  through  the 
competitive  Didding  process  utilizing 
bidding  credits,  or  proposing  to  take  any 
other  action  relating  to  ownership  or 
control  that  will  re^ih  in  loss  of 
ehgibihty  for  such  bidding  credits,  is 
required  to  pay  the  siun  of  the  amount 
of  the  bidding  credit  plus  interest  as  a 
condition  of  FCC  approval.  Under  the 
broadband  PCS  rules,  if,  within  the 
original  tenn.  a  hcensee  apphes  to 
assign  or  transfer  control  of  a  hcense  to 
an  entity  that  is  ehgible  for  a  lower 
bidding  credit,  the  difference  between 


the  bidding  credit  obtained  by  the 
assigning  party  and  the  bidding  credit 
for  which  the  acquiring  party  would 
qualify  must  be  paid  to  the  United 
States  Treasxiry  as  a  condition  of 
approval  of  the  assignment  or  transfer. 

20.  The  Commission  proposes  to 
amend  the  general  unjust  enrichment 
rules  to  conform  them  to  the  broadband 
PCS  rules.  It  beheves  that  these  rules  are 
preferable  to  the  current  general  imjust 
enrichment  rules  because  they  provide 
greater  specificity  about  funds  due  at 
the  time  of  transfer  or  assignment  and 
specifically  address  changes  in 
ownership  that  would  result  in  loss  of 
ehgibihty  for  installment  payments, 
which  the  ciurent  general  rules  do  not 
address.  The  broadband  PCS  rules  also 
address  assignments  and  transfers 
between  entities  qualifying  for  different 
tiers  of  installment  payments  or  bidding 
credits,  thus  supplying  clearer  guidance 
for  auctions  in  which  tiered  installment 
payment  plans  or  bidding  credits  are 
provided.  The  Commission  seeks 
comment  on  this  proposal.  Further,  it 
seeks  comment  on  whether  it  should 
adopt  an  unjust  enrichment  provision 
that  provides  a  scale  of  decreasing 
pajrment  liabihty  based  on  the  number 
of  years  a  hcense  is  held  as  it  has 
recently  done  for  other  services.  For 
example,  should  the  Commission  adopt 
a  rule  that  provides  that  a  business  that 
holds  a  hcense  that  it  obtained  with  a 
bidding  credit  must  pay  back  60  percent 
of  its  bidding  credit  if  it  transfers  the 
hcense  after  five  years;  50  percent  after 
eight  years;  40  percent  after  nine  years; 
and  20  percoit  after  ten  years?  The 
Commission  also  sohcits  comment  on 
unjust  enrichment  rules  as  they  apply  to 
partitioning  and  disaggregation.  If  it 
decides  to  adopt  partitioning  and 
disaggregation  for  various  services,  how 
should  the  unjust  enrichment  rules 
apply  when  the  partitioner  or 
disaggregator  is  the  recipient  of  a 
bidding  credit  or  is  paying  on  an 
installment  payment  plan?  Should  the 
Commission  adopt  for  all  auctionable 
services  the  same  provisions  that  it 
adopted  for  broadband  PCS? 

21.  In  recent  auctions,  the 
Commission  has  allowed  apphcants  to 
file  their  apphcations  either  manually  or 
electronically.  The  Commission  beheves 
that  requiring  all  apphcations  to  be  filed 
electronically  is  in  the  best  interest  of 
auction  participants  as  well  as  members 
of  the  pubhc  interested  in  monitoring 
Commission  auctions. 

22.  The  Commission  therefore 
tentatively  concludes  to  amend 

S§  1.2105(a)  and  1.2107(c)  of  the  rules  to 
require  that  all  short-form  and  long-form 
apphcations  be  filed  electronically 
beginning  January  1, 1998.  The 


Commission  recognizes  that  there  is  a 
need  for  a  period  of  time  before  a 
comprehensive  electronic  filing 
requirement  becomes  effective  in  order 
for  bidders  to  prepare  and  be  completely 
comfortable  with  this  process.  It 
believes  that  the  effective  date  proposed 
here  will  provide  potential  bidders  with 
adequate  time  in  which  to  adapt  to 
electronic  filing  requirements.  The 
Commission  seeks  cotmnent  on  this 
tentative  conclusion. 

23.  Section  1.2105(b)  of  the 
Commission's  rules  addresses 
modifications  and  amendments  to  FCC 
Form  175.  Specifically,  §  1.2105(b)(2) 
provides  that  bidders  may  make  minor 
changes  or  correct  minor  errors  in  the 
FCC  Form  175  application,  but  major 
amendments  may  not  be  submitted  after 
the  initial  apphcation  deadline.  This 
section  further  provides  that  the 
Conunission  will  classify  all 
amendments  as  major  or  minor  pursuant 
to  service-specific  rules.  The 
Commission  proposes  to  amend  the 
general  auction  mles  to  define  major 
amendments  to  FCC  Form  175 
uniformly  for  all  auctionable  services.  It 
proposes  at  a  minimum  to  consider  any 
change  in  ownership  that  constitutes  a 
change  in  control  to  be  a  major 
amendment.  It  also  proposes  to  consider 
apphcation  amendments  that  show  a 
change  in  an  apphcant's  size  which 
would  affect  its  ehgibihty  for  small 
business  provisions  to  be  a  major 
amendment.  The  Commission  also  seeks 
comment  on  which  other  kinds  of 
changes  should  be  deemed  major,  and 
which  should  be  deemed  minw.  For 
example,  how  should  it  treat  changes  to 
the  Ucenses  selected  in  simultaneous 
multiple  round  auctions?  In  previous 
auctions,  apphcants  have  claimed  that 
they  made  mistakes  in  their  license 
selection  and  have  requested  that  the 
Commission  allow  them  to  add  or  delete 
hcense  selections  during  the 
resubmission  period.  While  the 
Conunission  has  generally  refused  to 
grant  these  requests  in  order  to  prevent 
collusive  conduct  or  gaming  that  would 
reduce  the  competitiveness  of  the 
auction,  there  may  be  some 
circumstances  in  which  the 
competitiveness  of  the  auction  might  be 
enhanced  by  allowing  apphcants  to  add 
hcenses  to  their  FCC  Form  1 75 
apphcations.  The  Commission  therefore 
ask  commenters  to  consider  whether  an 
amendment  to  add  hcenses  should  be 
permissible  as  a  minor  amendment.  If 
so,  it  also  asks  whether  such  an 
amendment  should  be  permitted  only 
imtil  the  deadhne  for  submitting 
upfront  payments,  because  after  that 
point  the  risks  of  gaming  in  the  auction 


increase  due  to  the  availabihty  of 
information  concerning  each  bidder's 
ehgibihty.  For  example,  should  an 
apphcant  be  permitted  to  add  a  hcense 
designation  to  its  short-form  apphcation 
only  if  that  hcense  already  has  been 
designated  by  two  or  more  apphcants? 
The  Commission  seeks  comment  on 
each  of  these  proposals. 

24.  Currently,  the  general  competitive 
bidding  rules  do  not  set  forth  any 
ownership  disclosure  requirements  for 
auction  apphcants  on  their  short-form 
apphcations.  Service-specific  rules, 
however,  require  varying  degrees  of 
specific  ownership  information  from 
apphcants.  For  example,  both  the 
narrowband  PCS  and  broadband  PCS 
rules  require  detailed  ownership 
disclosure  from  all  auction  applicants. 
These  rules  also  state  additional 
requirements  for  apphcants  rlniming 
designated  entity  status.  On  both  the 
short-and  long-form  apphcations  for 
narrowband  PCS,  apphcants  must 
submit  a  list  of  (1)  any  business  five 
percent  or  more  whose  stock,  warrants, 
options,  or  debt  securities  are  owned  by 
the  apphcant.  (2)  any  business  which 
holds  a  five  percent  or  more  interest  in 
the  apphcant  or  any  business  in  whidi 
a  five  percent  or  more  interest  is  held  by 
another  company  which  holds  a  five 
percent  interest  in  the  apphcant.  (3) 
entities  holding  a  five  percent  or  more 
interest  in  the  apphcant.  and  (4) 
partners  in  a  partnership.  Short-form 
apphcants  claiming  designated  entity 
status  also  are  required  to  list  all  control 
group  members  and  provide  a 
calculation  of  gross  revenues  and 
personal  net  worth.  Although  the 
broadband  PCS  requirements  are  very 
similar  to  those  for  narrowt>and  PCS.  the 
Commission  has  recentiy  amended  the 
broadband  PCS  apphcation 
requirements  to  make  them  less 
burdensome  on  apphcants.  Thus, 
broadband  PCS  apphcants  are  required 
to  disclose  on  both  short-form  and  long- 
form  apphcations  a  list  of  (1)  any 
business,  holding  or  applying  for  CMRS 
or  PMRS  hcenses,  five  percent  or  more 
of  whose  stock,  warrants,  options  or 
debt  securities  are  owned  by  the 
apphcant,  (2)  any  party  which  holds  a 
five  percent  or  more  interest  in  the 
applicant,  or  any  entity  holding  or 
applying  for  CMRS  or  PMRS  hcenses  in 
v^di  a  five  percent  or  more  interest  is 
held  by  another  party  which  holds  a  five 
percent  or  more  interest  in  the 
apphcant,  (3)  any  person  holding  five 
percent  or  more  of  each  class  of  stock, 
warrants,  options,  or  debt  securities, 
and  (4)  in  the  case  of  partnerships,  the 
name  and  address  of  each  partner. 
Broadband  PCS  apphcants  that  claim 


designated  entity  status  must  also 
identify  control  group  members  and 
provide  net  asset  and  gross  revenues 
figures.  This  information  was  necessary 
at  the  short-form  stage  for  the  C  and  F 
blocks  because  participation  in  these 
blocks  was  limited  to  entities  below  a 
net  asset  and  gross  revenue  threshold. 

25.  The  Commission  continues  to 
behave  that  detailed  ownership 
information  is  necessary  to  ensure  that 
apphcants  claiming  designated  entity 
status  in  fact  quahfy  for  such  status,  and 
to  ensiue  comphance  with  spectrum 
caps  and  other  ownership  limits. 
Disclosure  of  ownership  information 
also  aids  bidders  by  providing  them 
with  information  about  their  auction 
competitors  and  alerting  them  to  entities 
subject  to  the  anti-collusion  rules.  A 
standard  disclosure  requirement, 
however,  would  avoid  the  variation  and 
possible  inconsistency  found  in  the 
current  service-specific  ownership 
disclosure  requirement  Thus,  the 
Commission  seeks  comment  on  whether 
it  should  adopt  standard  ownership 
disclosure  requirements  for  aU 
auctionable  services  that  are  similar  to 
the  current  rules  for  broadband  PCS.  It 
also  seeks  comment  on  what  ownership 
information  should  be  required.  Finally, 
the  Commission  asks  commenters  to 
address  whether  ownership  disclosure 
should  vary  depending  on  whether  an 
apphcant  is  applying  for  special 
provisions,  siu^  as  bidding  credits  or 
installment  pajrments. 

26.  In  addition,  the  Commission  also 
profKJses  to  adopt  a  uniform  repenting 
requirement  for  all  apphcants  claiming 
designated  entity  status.  Specifically,  it 
proposes  to  adopt  a  reporting 
requirement  similar  to  that  in  the  900 
MHz  SMR  rules.  That  rule,  unlike  the 
broadband  PCS  rule,  focuses  on 
affiliates  and  their  ggoss  revenues  rather 
than  more  complex  control  group  equity 
structiues.  In  keeping  with  its  proposal 
to  adopt  the  simpler  controlling 
principals  and  affiliates  test,  the 
Commission  proposes  an  analogous 
reporting  requirement  Therefore,  it 
proposes  that  apphcants  rUiming  small 
business  status  be  required  to  dlKdose 
on  their  short-form  apphcation  the 
names  of  each  controlling  principal  and 
affihate  and  gross  revenues  calculations 
for  each.  On  their  long-form 
apphcations.  they  would  be  required  to 
disclose  any  additional  gross  revenues 
calculations,  any  agreements  that 
support  small  business  status,  and  any 
investor  protection  agreements.  The 
Commission  seeks  conmient  on  this 
proposal. 

27.  Currentiy,  the  Commission's 
ownership  disclosure  rules  require 
apphcants  to  file  specific  ownership 


informaticm,  in  oonjtmction  with  their 
FCC  Form  175,  prior  to  each  auction. 
Similarly,  at  the  close  of  each  auction, 
winning  bidders  are  required  to  file 
ownership  information  on  each  long- 
foim  apphcation. 

28.  'The  Commission  beheves  that  by 
requiring  these  ownership  disclosure 
fihngs.  it  ensures  that  it  receives  all  the 
information  necessary  to  evaluate  an 
apphcant's  qualifications.  The 
Commission  notes,  however,  that  these 
reqiurements  could  result  in  duphcative 
filings.  In  order  to  streamline  the 
apphcation  procedure  at  both  the  short- 
form  and  long-form  stage,  the 
Commission  requests  comment  on 
wiiether  it  should  create  a  central 
database  of  hcensee  and  bidder  data, 
which  would  aUow  bidders  to  avoid 
repeating  ownership  information  in 
each  apphcation  in  each  auction.  The 
Comn^ssion  tentatively  concludes  that 
apphcants  should  be  able  to  file 
ownership  information  to  apply  for  the 
first  auction  in  which  they  participate 
and  that  this  information  should  thrai  be 
stored  in  a  central  database  which 
subsequently  would  be  updated  each 
time  apphcants  participate  in  another 
auction.  After  applying  for  its  first 
aucticm,  an  apphcant  filing  fco-  a 
subsequent  auction  would  either  update 
the  ownership  information  in  the 
database,  or  rely  on  the  information  in 
the  database  and  certify  that  there  have 
been  no  changes.  The  Commission 
beheves  this  approach  would  benefit 
auction  apphcants  by  reducing  the  time 
spent  preparing  auction  apphcations. 
and  it  would  benefit  the  CtHnmission  by 
eliminating  the  need  to  review  and 
analyze  duphcative  filings.  The 
Commission  seeks  conunent  on  this 
approach  to  ownership  disclosure. 

29.  Under  the  broadband  PCS  rules, 
the  Commission  has  reserved  the  right 
to  conduct  random  audits  of  apphcants 
and  hcensees  in  order  to  verify 
information  provided  regarding  their 
ehgibihty  for  certain  special  provisions. 
Such  entities  certify  their  consent  to 
audits  on  their  short-form  apphcations. 
The  Commission  proposes  to  exphdUy 
reserve  this  right  for  aU  auctiondble 
services  and  seeks  comment  on  this 
proposal. 

30.  Section  309(j)(8)(C)  of  the 
Communications  Act  as  amended  by  the 
Telecommunications  Act  of  1996, 
requires  that  any  deposits  the 
Commission  may  require  for  the 
qualification  of  any  person  to  bid  in  an 
auction  shall  be  deposited  into  an 
interest  bearing  account  The 
Communications  Act  further  reqiiires 
that  within  45  days  of  the  auction's 
conclusion,  the  deposits  of  successful 
bidders  shaU  be  paid  to  the  Treasury, 
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the  deposits  of  unsuccessful  bidders 
shall  be  returned,  and  all  accrued 
interest  shall  be  transferred  to  the 
Teleconununications  Development 
Fund.  Prior  to  the  enactment  of  this 
provision,  auction  deposits  were 
submitted  to  a  non-intoest  bearing 
accoimt  with  the  Department  of 
Treasury.  Bidders  who  completely 
withdrew  prior  to  the  close  of  the 
auction  could,  upon  written  request, 
receive  a  refund  of  their  upfront 
payments  prior  to  the  close  of  the 
auction. 

31.  It  is  unclear  whether  Congress 
intended,  by  enacting  this  new  law,  to 
require  the  Commission  to  change  its 
practice  of  refunding  upfront  payments 
to  bidders  who  withdraw  during  the 
course  of  an  auction.  The  Commission 
believes  that  its  current  practice  of 
returning  the  upfrtmt  payments  of 
bidders  who  have  completely 
writhdrawn  prior  to  the  conclusion  of 
competitive  bidding  is  in  the  public 
interest  as  it  prevents  unnecessary 
encimibrances  on  the  funds  of  auction 
bidders,  many  of  whom  may  be  small 
businesses,  after  they  have  withdrawn 
from  the  auction.  The  Commission  seeks 
comment  on  this  practice  and  whether 
it  is  ctmsistent  with  the 
Communications  Act. 

32.  The  Commission  determined  in 
the  Competitive  Bidding  Second  Report 
and  Order  that,  upon  the  conclusicn  of 
tlM  auctioo,  a  bidder  must  tender  a 
significant  and  non-refundable  down 
payment  to  the  Commission  over  and 
above  its  upfront  payment  in  order  to 
provide  further  assiirance  that  the 
Wfinning  bidder  will  be  able  to  pay  the 
tail  amount  of  its  winning  bid.  The 
Commission  thus  required  that,  within 
five  business  days  after  being  notified 
that  it  is  a  high  bidder  on  a  particiilar 
license,  a  hi^  bidder  must  submit  to 
the  Commission  additional  funds  as  are 
necessary  to  bring  its  total  deposits  up 
to  20  percent  of  its  high  bid(s). 

33.  In  the  Order  accompan3ring  this 
NPRki,  the  Commission  modified  the 
due  date  for  dovm  payments  to  ten 
business  days  after  the  issuance  of  a 
Public  Notice  aiuiouncing  winning 
bidders.  In  this  NPRM.  the  Commission 
I»ropoae8  to  retain  discretion  to 
determine  the  down  payment  amount 
required  for  each  service  and  delegate 
authority  to  the  Bureau  to  announce  this 
amount  in  a  Public  Notice  to  be  issued 
prior  to  the  start  of  the  auction.  In 
exercising  this  authority,  as  discussed 
above,  the  Bureau  will  seek  input  from 
the  piibUc.  The  Commission  continues 
to  beUeve  that  a  substantial  down 
payment  is  needed  to  ensure  that 
uoensees  have  the  financial  capability  to 
attract  the  capital  necessary  to  deploy 


and  operate  their  systems,  and  to  protect 
against  default.  The  Commission 
believes  that  giving  the  Bureau  the 
discretion  to  determine  the  level  of 
down  payments  for  each  auction  would 
be  the  best  way  to  ensure  that  such 
levels  remain  appropriate  for 
developing  and  evolving  industries.  The 
Commission  seeks  comment  on  this 
proposal.  It  also  seeks  comment  on 
whether  the  level  of  down  payments 
which  it  has  used  in  the  past  should  be 
raised  for  some  services. 

34.  Section  1.2109(a)  of  the 
Commission's  rules  provides  that 
auction  winners  not  eligible  for 
installment  payments  are  generally 
required  to  make  final  payment  on  their 
license(s)  within  a  certain  time 
following  award  of  the  license(s). 
Section  1.2110(e)  of  the  Commissian's 
rules  provides  that  all  winning  bidders 
eligible  for  installment  payments  are 
required  to  submit  a  second  down 
payment  within  a  certain  time  of  the 
license  grant.  These  payment  deadlines 
are  announced  by  public  notice  when 
the  Commission  has  granted  or  is 
prepared  to  grant  the  license(8).  Where 
a  winning  bidder  fails  to  make  its  final 
auction  payment  for  the  balance  of  its 
winning  bid  or  fails  to  make  the  second 
down  pajnnent  in  a  timely  manner,  it  is 
considered  in  default  on  its  license(s) 
and  subject  to  the  applicable  default 
payments. 

35.  The  Commission  continues  to 
believe  that  the  strict  enforcement  of 
payment  deadlines  preserves  the 
integrity  of  the  auction  and  Ucensing 
pfooess  by  ensuring  that  appUcants  have 
the  necessary  financial  qualifications.  In 
this  connection,  the  Commission 
believes  that  the  bona  fide  ability  to  pay 
demonstrated  by  a  timely  first  down 
payment  is  essential  to  a  iaix  and 
efficient  auction  pracess  and,  thus,  it 
does  not  propose  to  modify  the 
approach  of  requiring  timely  submission 
of  first  down  payments.  The 
Commission  nonetheless  recognizes  that 
applicants  may  encounter  certain 
difficulties  when  trying  to  arrange 
financing  and  make  substantial 
payments  under  strict  deadlines.  In 
circumstances  which  may  warrant 
favorable  consideration  of  a  waiver 
request  or  an  extension  of  the  pavment 
date,  it  must  also  evaluate  the  fairness 
to  other  licensees  who  made  their 
payment  in  a  timely  fashion. 
Accordingly,  the  Commission  proposes 
to  allow  winning  bidders  to  make  their 
final  payments  or  second  down 
payments  within  a  short  period  after  the 
appUcable  deadline,  provided  that  they 
also  pay  a  late  fee.  The  Commission 
believes  that,  by  committing  substantial 
capital  to  their  license  acquisition  in  the 


form  of  an  initial  down  payment, 
winning  bidders  have  demonstrated  a 
bona  fide  interest  in  becoming  a 
licensee,  but  have  also  incurred  a 
substantial  debt  to  the  federal 
government.  The  Commission, 
therefore,  seeks  comment  on  the 
appropriate  time  period  to  allow  late 
second  down  payments  and  final 
payments.  It  beUeves  that  the  late 
payment  period  should  be  short  (e.g.,  no 
longer  than  10  business  days).  The 
Commission  tentatively  concludes  that, 
if  a  winning  bidder  misses  the  final 
payment  or  second  down  payment 
deadline  and  also  foils  to  remit  the 
required  payment  (plus  the  applicable 
late  fee)  by  the  end  of  the  late  payment 
period,  it  would  be  declared  in  default 
and  subject  to  the  applicable  default 
payments.  The  Commission  seeks 
comment  on  this  tentative  conclusion. 

36.  Additionally,  the  Conunission 
seeks  comment  on  the  appropriate  fee  to 
impose  for  late  payment.  Because  it 
believes  that  the  late  payment  fee 
should  be  large  enough  to  deter  winning 
bidders  from  making  late  payments  and 
yet  small  enough  so  as  not  to  be 
pimitive,  it  tentatively  concludes  that  a 
late  payment  of  five  percent  of  the 
amount  due  is  consistent  with  general 
commercial  practice  and  provides  some 
recompense  to  the  federal  government 
for  the  delay  and  administrative  or  other 
costs  incurred.  The  Conunission  seeks 
comment  on  this  proposal  and  asks  that 
commenters  proposing  alternative  late 
payment  fee(s)  provide  a  rationale  for 
the  alternative  fee  amount(s). 

37.  This  proposal  to  allow  late 
pajrments  is  limited  to  payments  owed 
by  winning  bidders  that  have  had  their 
Ucenses  conditionally  granted  or  where 
the  license  grant  is  imminent.  As 
indicated  above,  the  Commission  does 
not  propose  to  adopt  a  late  payment 
period  for  initial  down  payments  that 
are  due  soon  after  the  close  of  the 
auction.  It  beUeves  it  is  reasonable  to 
expect  that  winning  bidders  timely 
remit  their  initial  down  payments,  given 
that  is  their  first  opportimity  to 
demonstrate  to  the  Commission  their 
ability  to  make  payments  towards  the 
hcenses  of  interest  to  them.  Further,  if 

a  wixuiing  bidder  defaults  on  its  initial 
down  payment  on  a  license,  the 
Commission  can  take  action  under 
$  1.2109(b)  relatively  soon  after  the 
auction  has  closed,  by.  for  example,  re- 
auctioning  the  License  or  offering  it  to 
the  other  highest  bidders  (in  descending 
order)  at  their  final  bids.  Similarly,  the 
Commission  does  not  propose  to  allow 
any  late  submission  of  upfront 
payments.  Allowing  late  submission  of 
upfront  pajrments  would  slow  down  the 


licensing  process  by  delaying  the  start  of 
an  auction. 

38.  Under  the  current  rules,  winning 
bidders  that  are -designated  entities  are 
not  required  to  pay  their  second  down 
payment  imtil  petitions  te  deny  filed 
against  them  are  dismissed  or  d«iied.  In 
the  interim,  designated  entity  winning 
bidders  for  the  same  auction  with  no 
petitions  filed  against  them  are  required 
to  submit  their  second  down  payments 
earlier  becatise  their  licenses  are  ready 
for  grant 

39.  The  Commission  seeks  commoit 
on  whether  it  should  require  all 
designated  entities  that  win  licenses  to 
make  their  second  down  payments  at 
the  same  time.  If  so,  one  way  to 
implement  this  would  be  for  winning 
bidders  who  have  petitions  to  deny 
pending  against  them  to  submit  their 
second  down  payments  to  the 
Commission  to  be  deposited  into  an 
escrow  account.  If  the  petitions  to  deny 
are  granted,  the  bidder  would  be 
refunded  the  amoimt  of  the  second 
down  payment  subject  to  any  default 
payments  owed  the  Commission.  If  the 
petitions  to  deny  are  dismissed  or 
denied,  the  funds  would  be  transferred 
bom  the  escrow  account  and  appUed  to 
the  balance  owed  by  the  licensee.  This 
procedure  would  have  the  effect  of 
ensuring  that  all  designated  entities  pay 
their  down  payments  in  a  uniform 
fashion,  thus,  reducing  any  potential 
inequities  that  could  result  from 
differing  payment  dates.  It  would  also 
avoid  requiring  a  bidder  with  petitioned 
and  non-petitioned  licenses  to  make 
several  payments  to  the  Commission. 
The  Commission  seeks  comment, 
however,  on  whether  this  procedure 
would  affect  the  ability  of  bidders  that 
are  subject  to  petitions  to  deny  to  access 
capital  to  make  their  down  payments. 
The  Commission  also  seeks  comment  on 
whether  all  non-designated  entities 
should  be  required  to  make  payment  in 
full  at  the  same  time  for  the  same 
reasons  discussed  in  connection  with 
designated  entities. 

40.  Section  1.2104(g)  of  the  rules 
provides  that  when  a  bidder  withdraws, 
defaults,  or  is  otherwise  disqualified 
from  a  simultaneous  multiple  round 
auction,  upfront  and/or  down  payment 
amounts  that  the  bidder  has  on  deposit 
with  the  Commission  will  be  applied 
first  to  the  bid  withdrawal  and  default 
payments  owed  the  Commission.  This 
rule  has  been  interpreted  to  encompass 
upfront  and/or  down  payment  funds  a 
bidder  has  on  deposit  for  licenses  won 
at  the  same  auction.  The  Commission 
proposes  to  delete  the  language 
"simultaneous  multiple  round"  fit>m 

§  1.2104(g)  because  it  believes  that  it 
should  apply  to  other  auction  designs 


with  equal  force  as  it  does  to  a 
simultaneoiis  multiple  round  aucticHi. 
The  Commission  believes  strict  rules 
regarding  default  payments  will 
discourage  insincere  bidding,  mAintain 
the  integrity  of  the  auction  and  ensure 
that  licenses  end  up  in  the  hands  of 
those  parties  that  value  them  the  most 
and  have  the  financial  capacity  to 
provide  service.  It  sedcs  comment  on 
this  proposal. 

41.  In  the  Competitive  Bidding  Fifth 
Report  and  Order,  59  FR  43062  (August 
22, 1994),  the  Commission  provided 
that,  where  the  default  payment  cannot 
be  determined  at  the  time  of  default  by 
a  broadband  PCS  licensee  {e.g.  because 
the  license  has  not  yet  been 
reauctioned),  the  Commission  can 
obtain  a  deposit  on  the  default  payment 
to  be  held  on  deposit  until  such  time  as 
the  final  default  obligation  can  be 
determined.  This  deposit  is  helfl  by  the 
Commission  imtil  the  final  default 
payment  can  be  established  and  is  paid. 
The  purpose  of  this  provision  is  to 
maintain  the  integrity  of  the  auction  by 
discouraging  defaults  on  the  part  of 
bidden,  encouraging  bidders  to  make 
secondary  or  back-up  finAnrin) 
arrangements,  and  ensuring  that  default 
payments  are  made  in  a  timely  manner. 
The  Commission  seeks  comment  on  a 
proposal  to  modify  the  rules  to  provide 
for  a  similar  default  deposit  for  all 
auctionable  services  of  at  least  three 
percent  (3%)  of  the  defaulted  bid 
amount 

42.  For  the  broadband  PCS  F  block 
auction,  the  Commission  amended  the 
terms  of  the  installment  payment  plans 
to  provide  for  late  payment  fees,  "nius, 
when  licensees  are  late  in  their 
scheduled  installment  payments,  the 
Commission  will  charge  a  late  payment 
fee  equal  to  five  percent  (5%)  of  the 
amount  of  the  past  due  payment  The 
Commission  instituted  this  fee  because 
it  concluded  that,  without  it,  licensees 
may  not  have  adequate  financial 
incentives  to  inake  installment 
payments  on  time  and  may  attempt  to 
maximize  their  cash  flow  at  the 
government's  expense  by  paying  late. 

43.  The  Commission  seeks  comment 
on  whether  it  should  adopt,  for  all 
auctionable  services,  a  late  payment  fee 
on  any  installment  payment  that  is 
overdue.  The  late  fee  could  be  set,  for 
example,  at  a  rate  that  is  equal  to  five 
percent  (5%)  of  the  overdue  payment. 
Such  payment  would  accrue  on  the  next 
business  day  following  the  payment  due 
date  and  would  be  payable  with  the 
next  quarterly  iastallment  payment 
obligation.  This  fee  would  be  assessed 
for  each  quarterly  payment  submitted 
late.  Payments  would  be  applied  in  the 
following  order:  late  charges,  interest 


charges,  principal  payments.  Thus,  a 
licensee  who  makes  payment  after  the 
due  date  but  does  not  make  payment 
sufficient  to  pay  the  late  fee,  interest 
and  principal,  will  be  deemed  to  have 
failed  to  miake  full  payment  and  will  be 
subject  to  license  cancellation  pursuant 
to  the  Commission's  rules.  The 
Commissi (m  tentatively  concludes  that 
such  a  late  payment  provision  is 
necessary  to  ensure  that  Ucensees  have 
an  adequate  financial  incentive  to  make 
installment  payments  on  time.  It  seeks 
comment  on  this  tentative  conclusion 
and  notes  that  licensees  would  continue 
to  have  90  dajrs  before  a  payment  is 
deemed  deliciquent  but  a  late  payment 
fee  would  be  assessed  during  this 
period. 

44.  Section  1.2110(e)(4)(ii)  of  the 
Commissian's  rules  provides  that 
interest  that  accrues  during  a  grace 
period  will  be  amortized  'iver  the 
remaining  term  of  the  license. 
Amortizing  interest  in  this  way  has  the 
effect  of  changing  the  amount  of  all 
future  payments  and  requiring  the 
Commission,  or  its  designee,  to  generate 
a  new  payment  schedule  for  the  Ucense. 
Changing  the  amoimt  of  the  installment 
payment  has,  in  turn,  created 
uncertainty  about  the  interest  schedule, 
and  increased  the  administrative  burden 
by  requiring  formulation  of  a  new 
amortization  schedule. 

45.  Section  1.2110(e)(4Hii)  also  states 
that  in  considering  whether  to  grant  a 
request  for  a  grace  period,  the 
Commission  may  consider,  among  other 
things,  the  Ucensee's  payment  history, 
including  whether  the  hcensee  has 
defaulted  bef(»e,  how  far  into  the 
license  term  the  default  occurs,  the 
reasons  for  default,  whether  the  licensee 
has  met  construction  build-out 
requirements,  the  licensee's  fiiumcial 
condition,  and  whether  the  licensee  is 
seeking  a  buyer  under  an  authorized 
distress  sale  policy.  Under  this  rule, 
licensees  are  required  to  come  before 
the  Commission  with  a  filing  as  well  as 
financial  information  such  as  an  income 
statement  or  balance  sheet,  in  the  case 
of  financial  distress,  to  provide  the 
necessary  information  (or  the 
Commission  to  make  its  ruling. 
Licensees  are  then  required  to  wait  for 

a  ruling  by  the  Commission  before 
knowing  whether  a  grace  period  has 
been  granted  or  denied.  This  could 
place  licensees  in  a  position  of 
imcertainty  if  they  are  seeking  to 
restructure  other  debt  contingent  upon 
the  results  of  the  Commission's  grace 
period  ruling. 

46.  In  order  to  avoid  the  potential 
problems  associated  with  changing  the 
amount  of  installment  payments,  tixe 
Commission  proposes  to  amend 
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§  1.2110(e)(4)(ii)  to  require  all  current 
licensees  who  avail  themselves  of  the 
grace  fwriod  to  pay  all  fees,  all  interest 
accrued  during  the  grace  period,  and  the 
appropriate  scheduled  payment  with 
the  fii^  payment  made  following  the 
conclusion  of  the  grace  period.  It  seeks 
comment  on  this  proposal. 

47.  Further,  to  simpUfy  the  grace 
period  procedures,  the  Commission 
proposes  to  revise  the  method  by  which 
grace  periods  are  provided.  The 
Commission  or  its  designee  may  not 
have  the  necessary  resources  to  evaluate 
a  Uoensee's  financial  condition, 
business  plans,  and  capital  structure 
proposals.  Therefore,  instead  of 
considering  grace  period  requests,  the 
Commission  could  institute  the 
following  system:  If  a  licensee  did  not 
make  payment  on  an  installment 
obUgation  within  90  days  of  its  due 
date,  then  the  licensee  would 
automatically  receive  an  additional  90 
dajrs  to  make  that  payment  contingent 
upon  receipt  of  the  5  percent  late 
payment  fiee  proposed  above  plus  an 
additional  late  payment  fee  of  10 
percent.  The  late  payment  fise  that  the 
Commission  proposes  here  is  greater 
than  the  5  percent  late  payment  fee  that 
it  proposes  for  non-grace-period  late 
installment  payments  because  it 
envisions  the  grace  period  as  an 
extraordinary  remedy  and  wish  to 
encourage  Ucensee  to  seek  private 
market  solutions  to  their  capital 
problems  before  the  payment  due  date 
or.  at  a  minimum,  within  90  days  of  the 
due  date.  Under  this  proposal  Ucensees 
would  not  be  required  to  submit  a  filing 
to  receive  a  grace  period;  however, 
Ucensees  would  be  expected  to  resume 
payments  alter  the  90  day  grace  period 
is  over.  This  approach  would  also  be 
consistent  with  the  standard 
commercial  practice  of  establishing  late 
payment  fees  and  developing  finanriiil 
incentives  for  licensees  to  resolve 
capital  issues  before  payment  due  dates. 
Payments  from  the  licensee  would  be 
appUed  to  late  fees,  interest,  and 
principal,  in  that  order.  Any  licensee 
that  did  not  make  full  payment  of  all 
amounts,  including  a  total  late  payment 
fee  of  15  percent,  within  180  days  of  the 

Eaym«it  due  date  woidd  have  its 
cense  automatically  canceled  as 
provided  in  §  1.2110(e)(4)(ii).  The 
Commission  seeks  comment  on  this 
method  of  providing  for  an  automatic 
grace  period. 

46.  The  Commission  also  seeks 
comment  on  whether  licensees  that 
de&ult  on  installment  payment 
obligations  should  be  subject  to  the 
de£ault  payment  provisions  outlined  in 
§  1.2104(g).  i.e.,  the  difference  between 
the  defaulting  wiimer's  bid  and  the 


subsequent  winning  bid  plus  3  percent 
of  the  lesser  of  these  amounts.  Sections 
1.2110(e)(1)  and  V2110{e)(2)  provide 
that  appUcants  eUgible  for  installment 
payments  will  be  liable  for  such  a 
payment  if  they  foil  to  remit  either  their 
initial  or  final  down  payment.  Section 
1.2110(e)(4)(iii)  provides  that  following 
the  expiration  of  any  grace  period 
without  successful  resiunption  of 
payment,  or  upon  denial  of  a  grace 
period  request,  or  upon  default  with  no 
such  request  submitted,  the  license  of 
an  entity  paying  on  an  installment  basis 
will  be  canceled  automatically.  This 
section  does  not  state,  however,  that 
under  these  circumstances  the  licensee 
will  be  Uable  for  the  defoult  payment  set 
forth  in  §  1.2104(g).  Furthermore,  the 
Commission  has  been  asked  to  address 
the  issue  of  cross  default  in  the  context 
of  installment  payments.  A  cross-default 
provision  would  specify  that  if  a 
Ucensee  defaults  on  one  installment 
payment  loan,  it  would  also  default  on 
any  other  installment  payment  loans  it 
holds.  These  provisions  are  standard  in 
credit-related  agreements. 

49.  The  Commission  tentatively 
concludes  that  a  Ucensee  that  makes  the 
necessary  down  payments  but  defaults 
on  installment  payments  should  not  be 
exempt  from  the  default  payment 
provisions  of  §  1.2104(g).  Licensees  that 
default  at  any  point  in  the  auction 
process,  either  before  licenses  are  issued 
or  during  the  installment  payment 
period,  reduce  the  efficiency  of  the 
Ucensing  process.  A  default,  regardless 
of  when  it  occurs,  makes  it  necessary  for 
the  Commission  to  incur  the  costs  of 
reauctioning  the  Ucense,  and  the  default 
defajrs  the  deployment  or  continuation 
of  service  in  the  affected  market.  The 
Commission  believes  that  imposing  the 
defauh  payment  of  §  1.2104(g)  on  all 
defaulting  licensees  would  serve  to 
discoiuage  defaults  and  encoiuage 
Ucensees  to  find  private  market 
solutions  for  default  situations  in 
addition  to  covering  the  cost  the 
government  must  incur  to  reauction  the 
Ucense.  The  Commission  seeks 
comment  on  this  tentative  conclusion 
and  on  the  appropriate  method  for 
calculating  default  payments  when 
defaults  occur  diuing  the  Ucense  term. 

50.  The  Commission  seeks  comment 
on  whether  it  should  cross  default  its 
installment  payment  plan  loans  with 
other  installment  payment  plan  loans  to 
the  same  Ucensee.  If  adopted,  should  a 
cross  default  provision  apply  across 
services?  For  example,  if  a  Ucensee, 
with  both  SMR  and  broadband  PCS 
Ucenses.  defaults  on  one  of  its  PCS 
Ucenses,  should  the  Commission 
consider  pursuing  default  remedies 
against  all  PCS  and  SMR  Ucenses? 


Instead,  should  the  Commission  pursue 
default  remedies  against  the  single 
Ucense  only?  What  factors  should 
influence  its  decision  to  pursue  cross- 
defaults?  Should  cross-defaults  be 
applied  automatically  or  on  a  case-by- 
case  basis?  The  Commission  also  seeks 
comment,  in  general,  on  what  remedies 
are  appropriate  when  Ucensees  default. 

51.  Congress  has  directed  the 
Commission  to  "design  and  test 
multiple  alternative  methodologies  for 
auction  designs."  The  Commission  is 
interested  in  reducing  the  length  of  the 
auctions  without  sacrificing  the 
economic  efficiency  of  the  assignment 
process.  It  seeks  comment,  in  general, 
on  how  it  can  speed  the  auctions  (and 
in  particular  the  simultaneous  multiple 
roimd  auctions).  For  example,  how 
could  the  current  procedural  rules  for 
simultaneous  multiple  round  auctions 
be  modified  to  meet  this  objective,  or 
what  new  designs  might  be  used  to 
efficiently  allocate  numerous  Ucenses? 

52.  The  Commission  beUeves  that  one 
way  complex  auctions  of  multiple 
Ucenses  could  proceed  more  quickly 
would  be  to  modify  the  current 
simultaneous  multiple  roimd  auction  to 
allow  bidding  on  a  continuous  basis 
within  a  combined  bid  submission/bid 
withdrawal  period.  This  would  give 
bidders  inunediate  feedback  on  new 
high  bids,  withdrawn  high  bids  and 
minimiun  accepted  bids,  and  provide 
them  with  the  opportiuiity  to  move  the 
auction  along  more  quickly.  Under  the 
current  simultaneous  multiple  round 
auction  rules,  each  round  of  bidding 
contains  a  discrete  bid  submission 
period  and  a  bid  withdrawal  period. 
The  rules  permit  bidden  to  place  bids 
once  within  the  submission  period  of 
the  round  on  licenses  that  they  are 
eUgible  to  bid  on,  and  they  may 
withdraw  high  bids  only  during  the  bid 
withdrawal  period.  This  requires 
bidders  to  wait  until  the  end  of  the 
roimd  to  determine  their  status.  An 
open,  continuous  bidding  round — in 
which  bidders  would  know  when  their 
bid  has  been  exceeded  and  would  be 
free  to  bid  again^-could  reduce  the 
delay  inherent  in  the  current  design. 
Therefore,  the  Commission  proposes  to 
amend  the  general  rules  to  provide  for 
such  "real  time"  bidding  as  another 
design  feature  for  electronic  multiple 
roimd  auctions. 

53.  The  Commission  recognizes, 
however,  that  it  may  be  difficult  for 
bidden  to  react  quickly  enough  to 
ensure  that  in  each  bidding  round  they 
make  new  high  bids  on  the  necessary 
percentage  of  their  bidding  eUgibility  to 
meet  their  activity  requirement. 
Therefore,  it  proposes  that  after  each 
fixed  period  of  real  time  bidding  (when 


only  standing  high  bids  bom  the 
previous  round  and  new  high  bids  fit>m 
the  current  round  count  in  determining 
the  bidder's  activity  level)  the 
Commission  would  open  a  discrete 
closed  bidding  period,  when  bidders 
would  be  able  to  submit  vaUd  bids  (bids 
that  meet  or  exceed  the  minimum 
accepted  bid)  at  the  end  of  the  "real 
time"  bidding  to  ensure  that  they  have 
the  opportunity  to  meet  their  activity 
requirements  for  the  round.  Following 
the  discrete  closed  bidding  period,  the 
Commission  would  post  the  final  round 
results  for  the  period  and  make  all  bids 
available  to  the  pubUc.  By  allowing  a 
discrete  period  of  time  for  bidden  to 
make  valid  bids  at  the  end  of  the  round, 
the  Conunission  would  reduce  the  risks 
associated  with  real  time  electronic 
bidding. 

54.  Because  "real  time"  auctions  are 

a  variation  of  the  simultaneous  multiple 
round  auction  design  estabUshed  in  the 
rules,  the  Commission  tentatively 
concludes  that  many  of  the  same 
procedures  should  apply.  These 
include:  Upfront  payments  to  determine 
eUgibiUty,  activity  requirements  that 
apply  to  each  round,  minimnni  bid 
increments,  and  a  stopping  rule. 
However,  the  Commission  beUeves  that 
separate  rules  would  be  required  on 
certain  issues.  The  Commission  seeks 
conunoit  on  issues  that  arise  when  the 
bid  submission  and  bid  withdrawal 
periods  are  combined,  such  as  how 
withdrawn  bids  should  be  treated  when 
calculating  current  activity.  For 
example,  whether  a  bid  that  is  placed 
and  withdrawn  in  one  round  should 
count  as  activity,  and  whether  a 
withdrawn  bid  wiU  negate  the  status  of 
that  bid  as  activity  in  the  current  round 
as  weU  as  the  status  as  standing  high 
bid. 

55.  In  addition,  the  Commission  seeks 
comment  on  the  appropriate  length  for 
the  real  time  bidding  rounds.  It  seeks 
comment  on  what  measures  it  can  take 
to  assure  bidden  that  they  wiU  have 
enough  time  to  determine  their  bidding 
strategies  with  "real  time"  bidding.  In 
particular,  the  Commission  seeks 
comment  on  the  impact  of  "real  time" 
bidding  on  small  businesses,  generally, 
and  particularly  on  their  abiUty  to 
process  bid  information  during  the 
course  of  a  single  round. 

56.  Currently.  §  1.2104(d)  of  the  rules 
states  that  the  Commission  may 
estabUsh  suggested  minimum  opening 
bids.  In  the  Competitive  Bidding  Second 
Report  and  Order,  the  Commission 
noted  that  if  only  two  or  three 
appUcants  applied  to  bid  for  a  valuable 
Ucense,  it  might  set  a  reservation  price. 
A  reservation  price  is  a  price  below 
which  a  Ucense  subject  to  auction  wiU 


not  be  awarded.  The  Commission 
provided  the  option  of  setting  a 
reservation  price  in  order  to  prevent  a 
Ucense  frtmi  being  awarded  under 
circumstances  where  there  would  be 
Uttle  competition  among  bidden  and 
significant  incentives  to  collude. 

57.  The  Commission  proposes  to 
amend  §  1.2104  to  specify  tiiat  it  may 
estabUsh  minimum  opening  bids,  rather 
than  suggested  minimum  opening  bids. 
Such  a  rule  has  been  adopted  in  service- 
specific  rules.  The  Commission 
pro(>oses  to  amend  the  general 
competitive  bidding  rules  to  allow  it  to 
estabUsh  a  minimum  opening  bid 
because  it  beUeves  that  a  fniniTnnm 
opening  bid  can  serve  some  of  the  same 
purposes  as  a  reservation  price.  A 
minimum  opening  bid  increases  the 
likelihood  that  the  pubUc  receives  fair 
market  value  for  the  spectrum  being 
auctioned  and  can  also  help  an  auction 
move  more  swiftly.  The  Commission 
seeks  comment  on  this  proposal. 

58.  A  bid  increment  is  the  amount  or 
percentage  by  which  a  bid  must  be 
raised  above  the  previous  round's  high 
bid  in  order  to  be  accepted  as  a  valid  bid 
in  the  current  round.  'The  Commission 
determined  in  the  Competitive  Bidding 
Second  Report  and  Order  that  it  would 
reserve  the  right  to  specify  minimum 
bid  increments  in  doUar  terms  as  well 
as  in  percentage  terms.  The  Conunission 
reasoned  that  imposing  a  minimum  bid 
increment  speeds  the  progress  of  the 
auction  and,  along  with  activity  and 
stopping  rules,  helps  to  ensure  that  the 
auction  comes  to  closure  within  a 
reasonable  period  of  time.  It  did  not 
reserve  the  discretion  to  specify 
maximum  bid  increments. 

59.  Whereas  the  minimum  bid 
increment  speeds  the  auction  process,  a 
maximum  bid  increment  could  prevent 
bidden  from  placing  bids  that  are 
significantly  higher  than  the  minimum 
acceptable  bid.  This  type  of  bidding  is 
known  as  "jump  bidding."  Some 
theoretical  Uterature  suggests  that 
bidden  could  use  jiunp  bidding  to 
manipulate  the  auction  process  and 
potentially  reduce  efficiency  of  the 
auction.  Jump  bidding  compUcates 
bidding  strategy  and  denies  bidden 
information  about  the  number  of 
bidden  who  would  be  willing  to  pay 
prices  between  the  minimum  acceptable 
bid  and  the  jump  bid.  In  the  absence  of 
information  about  the  bidden  who 
would  be  willing  to  participate  at 
intermediate  bids,  other  bidden  might 
feel  compeUed  to  shade  their  bids  more 
than  they  otherwise  would.  This 
behavior  is  an  attempt  to  avoid  the 
"winner's  curse." — the  phenomenon  of 
a  bidder  winning  only  because  he  or  she 
has  overestimated  the  value  of  the 


Ucense.  A  general  principle  of  auction 
theory  has  it  that  the  auction 
mechanisms  which  perform  the  best  are 
those  which  are  able  to  induce  bidden 
to  reveal  the  most  information.  To  the 
extent  that  jump  bids  enable  bidden  to 
conceal  information,  the  phenomenon 
moves  the  process  away  from  the 
informational  advantages  of  an 
ascending  bid  (multiple  round)  auction 
in  the  direction  of  a  fint-price  sealed 
bid  (single  round)  auction.  The 
Commission  seeks  conunent  on  whether 
it  should  retain  the  discretion  to  employ 
a  maximum  bid  increment  if  it  finds 
that  jump  bidding  is  impairing  the 
auction  process. 

60.  Under  the  current  rules,  if  a  high 
bid  is  withdrawn  prior  to  the  close  of  a 
simultaneous  multiple  round  auction, 
the  Commission  will  impose  a  payment 
equal  to  the  difiierence  between  the 
withdrawn  bid  and  the  amoimt  of  the 
winning  bid  the  next  time  the  Ucense  is 
offered  by  the  Commission.  No 
withdrawal  payment  is  assessed  if  the 
subsequent  winning  bid  exceeds  the 
withdrawn  bid.  If  a  winning  bidder 
defaults  after  the  close  of  an  auction,  the 
defaulting  bidder  wiU  be  required  to  pay 
the  foregoing  payment  plus  an 
additional  payment  of  3  percent  of  the 
subsequent  winning  bid  or  its  own 
withdrawn  bid,  whichever  is  lower. 

61.  To  help  bidden  avoid  mistaken 
bids  that  could  expose  them  to  liability 
for  bid  withdrawal  payments,  the 
Commission  has  enhanced  its  electronic 
bidding  software.  The  software  now 
displays  a  warning  screen  to  bidden 
when  they  try  to  place  a  bid  that  is  far 
in  excess  of  the  minimum  accepted  bid. 
Bidden  must  affirmatively  override  this 
mistaken  bid  warning  if  they  wish  to 
place  the  bid.  For  example,  if  the 
minimum  accepted  bid  for  a  Ucense  is 
$10,000,  an  excessive  bid  warning  will 
appear  if  a  bidder  attempts  to  pfaoe  a 
bid  of  $100,000  or  more. 

62.  The  Commission  has  also  recently 
addl«ssed  the  issue  of  how  the  bid 
withdrawal  payment  rules  apply  to  bids 
that  are  mistakenly  placed  and 
subsequently  withdrawn.  In  Atlanta 
Trunking,  the  Conunission  stated  that, 
while  it  beUeves  that  in  some  cases  fuU 
appUcation  of  the  bid  withdrawal 
payment  provisions  could  impose  an 
extreme  and  unnecessary  hardship  on 
bidden,  it  may  be  extremely  difficult  for 
the  Commission  to  distinguish  between 
"honest"  erroneous  bids  and  "strategic" 
erroneous  bids.  The  Commission  held 
that  in  cases  of  erroneous  bids,  some 
reUef  from  the  bid  withdrawal  payment 
requirement  appean  necessary.  Thus,  it 
waived  the  bid  withdraweil  rules  as  they 
apply  to  900  MHz  SMR  and  broadband 
PCS  and  appUed  the  following 
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guidelines:  If  at  any  point  during  an 
auction  a  mistaken  bid  is  withdrawn  in 
the  same  round  in  which  it  was 
submitted,  the  bid  withdrawal  payment 
should  be  the  greater  of  (a)  the 
minimiim  bid  increment  for  that  hcense 
f    and  round,  or  (b)  the  standard  bid 

withdrawal  payment  calculated  as  if  the 
bidder  had  madp  a  bid  at  the  minimiim 
accepted  bid.  If  a  mistaken  bid  is 
withdrawn  in  the  round  immediately 
following  the  round  in  which  it  was 
submitted,  and  the  auction  is  in  Stage  I 
or  Stage  D.  the  withdrawal  payment 
should  be  the  greater  of  (a)  two  times 
the  minimum  bid  increment  during  the 
round  in  which  the  mistaken  bid  was 
submitted  or  (b)  the  standard 
withdrawal  payment  calculated  as  if  the 
bidder  had  made  a  bid  at  one  bid 
increment  above  the  minimum  accepted 
bid.  If  the  mistaken  bid  is  withdrawn 
two  or  more  rounds  following  the  round 
in  which  it  was  submitted,  the  bidder 
should  not  be  eUgible  for  any  reduction 
in  the  bid  withdrawal  payment. 
Similarly,  during  Stage  ID  of  an  auction, 
if  a  mistaken  bid  is  not  withdrawn 
during  the  roimd  in  which  it  was 
submitted,  the  bidder  should  not  be 
eUgible  for  any  reduction  in  the  bid 
withdrawal  payment. 

63.  In  response  to  a  commenter's 
request,  the  Commission  recently 
modified  the  broadband  PCS  rules  for 
the  D.  E.  and  F  blocks  to  establish 
provisions  governing  the  withdrawal  of 
erroneous  bids.  It  thus  incorporated  the 
guidelines  fashioned  in  Atlanta 
Trunking  into  these  rules.  The 
Commission  now  proposes  to  change 
$§1.2104  and  1.2109  of  the  rules  such 
that  similar  provisions  adopted  for  the 
broadband  PCS  D.  E,  and  F  block 
auction  will  apply  to  all  auctions.  The 
Commission  seeks  comment  on  this 
proposal. 

64.  The  current  auction  rules  allow  a 
high  bidder  on  a  Ucense  to  withdraw  its 
bid  at  any  point  during  the  auction, 
subject  to  a  bid  withdrawal  payment. 
The  Commission  has  recognized  that 
allowing  bid  withdrawals  facilitates 
efBdent  aggregation  of  licenses  and 
piu^uit  of  efBcient  backup  strategies  as 
information  becomes  available  during 
the  course  of  an  auction.  It  also  is 
cognizant  that  allowing  withdrawals 
also  risks  encouraging  insincere  bidding 
and  allowing  the  use  of  withdrawals  for 
anti-competitive  strategic  purposes, 
such  as  signaling  other  bidders.  To 
guard  against  such  abuses,  the 
Commission  put  in  place  a  withdrawal 
pajrment  equal  to  the  difference  between 
the  withdrawn  bid  and  the  amount  of 
the  winning  bid  the  next  time  the 
Ucense  is  offlBred  by  the  Commission. 
The  Commission  seeks  comment  cm 


whether  it  should  exercise  its  authority 
to  limit  withdrawals,  and  if  so.  under 
what  circiunstances.  Should  the 
Commission  consider  limiting  the 
niunber  of  withdrawals  that  a  bidder  is 
permitted  to  make  in  an  auction,  the 
number  of  rounds  in  which  withdrawals 
can  be  made,  or  the  niunber  of 
withdrawals  permitted  with  respect  to  a 
particular  Ucense?  Are  there  other  ways 
to  address  concern  about  strategic 
withdrawals  without  unduly  affecting 
bidders'  abiUty  to  efficiently  aggregate 
Ucenses?  For  example,  should  the 
Commission  consider  increasing  the 
withdrawal  payment  or  changing  its 
structure? 

65.  Under  §  1.2109(b)  of  the  rules,  if 

a  winning  bidder  withdraws  its  bid  after 
the  auction  has  closed  or  fails  to  remit 
the  required  down  payment  within  the 
requisite  period  after  the  Conunission 
has  announced  high  bidden,  the  bidder 
wiU  be  deemed  to  have  defaulted.  This 
rule  also  provides  that,  in  such  event, 
the  Commission  may  either  re-auction 
the  Ucense  to  existing  or  new  appUcants 
or  offer  it  to  the  other  highest  bidders 
(in  descending  order)  at  their  final  bids. 
In  the  Order  accompanying  this  NPRM, 
the  Commission  modified  the  down 
paymmit  due  date  to  ten  business  days 
after  the  Commission  has  issued  a 
PubUc  Notice  announcing  winning 
bidders,  and  accordingly  adjusted  the 
pieriod  within  which  the  Commission 
has  discretion  to  offer  the  defaulted 
Ucense  to  bidden  in  the  original  auction 
to  the  same  ten-day  period. 

66.  When  the  Commission  first 
adopted  rules  governing  the  Ucensing  of 
defaulted  Ucenses,  it  stated  that  "[ijn 
the  event  that  a  winning  bidder  in  a 
simultaneous  multiple  round  auction 
defaults  on  its  down  payment 
obUgations,  the  Commission  will 
generally  re-auction  the  Ucense  either  to 
existing  or  new  appUcants."  Noting  that 
in  some  circiunstances  the  costs  of 
conducting  a  re-auction  may  not  always 
be  justified,  the  Commission  reserved 
the  discration  in  cases  in  which  the 
winning  bidder  defaults  on  its  down 
payment  obUgation  to  offier  a  defaulted 
Ucense  to  the  highest  losing  bidders  (in 
descending  order  of  their  bids)  at  their 
final  bids  if  "only  a  small  number  of 
relatively  low  value  Ucenses  are  to  be 
re-auctioned  *   •   •." 

67.  Having  now  developed  a 
computerized  auction  system  and 
conducted  numerous  auctions,  the 
Commission  beUeves  that  the  costs  of  a 
re-auction,  even  for  a  small  number  of 
relatively  low  value  Ucenses,  would  be 
minimal.  Use  of  regularly  scheduled 
quarterly  auctions  will  also  ensure  rapid 
reauction.  Further,  re-offering  a 
defaulted  Ucense  to  the  next  highest 


bidder  (in  descending  order)  at  their 
final  bids  may  not  ensure  that  the 
Ucense  will  be  awarded  to  the  bidder 
that  values  it  the  most  highly.  When 
more  than  one  license  is  being 
auctioned,  aggregation  strategies  may 
shift  during  the  course  of  the  auction, 
affecting  interest  of  individual  bidders. 

68.  The  Commission  asks  commenters 
to  address  whether  the  Commission 
should  (1)  retain  §  1.2109(b)  in  its 
current  form,  (2)  modify  the  rule  so  that 
the  Commission  retains  the  discretion 
regardless  of  when  a  default  occurs  to 
offer  the  license  only  to  the  second 
highest  bidder  at  its  bid  price  (3)  modify 
the  rule  so  that  the  Commission  retains 
discretion  to  offer  a  Ucense  on  which 
the  winning  bidder  has  defaulted  on  its 
down  payment  obUgation  only  to  the 
second  highest  bidder,  (4)  modify  the 
rule  so  that  the  Commission  retains 
discretion  to  offer  a  defaulted  Ucense  to 
the  highest  losing  bidders  (in 
descending  order  of  their  bids),  but  only 
at  the  final  bid  level  of  the  second 
highest  bidder,  (5)  modify  the  rule  to 
require  re-auction  of  defaulted  Ucenses 
regardless  of  when  a  default  occurs. 
Moreover,  it  seeks  comment  on  whether 
it  should  modify  the  rule  to  codify  the 
statement  in  the  Competitive  Bidding 
Fifth  Report  and  Order  that  where  there 
are  a  relatively  smaU  number  of  low 
value  Ucenses,  and  only  a  short  time  has 
passed  since  the  initial  auction,  the 
Commission  may  choose  to  offier  the 
Ucense  to  the  highest  losing  bidder 
because  the  cost  of  conducting  another 
auction  may  exceed  the  benefits. 
Commenters  favoring  this  should 
indicate  the  parametere  that  the 
Commission  should  employ  in 
determining  which  Ucenses  might  be  le- 
offered  to  bidders  in  the  original 
auction. 

69.  The  Conunission  adopted  rules  to 
prohibit  collusion  in  the  Competitive 
Bidding  Second  Report  and  Order 
because  it  was  concerned  that  coUusive 
conduct  by  bidden  prior  to  or  during  an 
auction  could  undermine  the 
competitiveness  of  the  bidding  process 
and  prevent  the  formation  of  a 
competitive  post-auction  market 
structure.  In  general,  bidden  are 
required  to  identify  on  their  short-form 
appUcaUons  any  parties  with  whom 
they  have  entered  into  any  consortium 
arrangements,  joint  ventures, 
partnenhips  or  other  agreements  or 
understandings  which  relate  to  the 
competitive  bidding  process.  With 
certain  exceptions,  all  such 
arrangements  must  have  been  entered 
into  prior  to  the  fiUng  of  short- form 
appUcations.  After  such  appUcations  are 
filed  and  prior  to  the  time  that  the 
winning  bidder  has  made  its  required 


down  payment,  all  bidden  are 
prohibited  from  cooperating, 
collaborating,  discussing  or  disclosing 
in  any  manner  the  substance  of  their 
bids  or  bidding  strategies  with  other 
bidden,  unless  such  bidden  are 
memben  of  a  bidding  consortium  or 
other  joint  bidding  arrangement 
identified  on  the  bidder's  short-form 
appUcation. 

70.  As  the  Commission's  auction 
process  has  evolved,  it  has  clarified  the 
rules  prohibiting  collusion.  Early  on  in 
the  auction  process,  for  example,  the 
Commission  estabUshed  exceptions  to 
the  anU-coUusion  rules  in  an  attempt  to 
allow  appUcants  greater  flexibiUty  to 
form  agreements  with  other  appUcants 
and  thereby  acquire  the  capital 
necessary  to  bid  successfully  for 
Ucenses.  Specifically,  it  amended  the 
anti-coUusion  rules  to  permit  a  holder  of 
a  non-controlling  attributable  interest  in 
an  appUcant  to  obtain  an  ownenhip 
interest  in  or  enter  into  a  consortium 
arrangement  with  another  appUcant  for 
a  Ucense  in  the  same  geographic  area, 

Erovided  that  the  attributable  interest 
older  certifies  to  the  Commission  that 
it  has  not  communicated  and  will  not 
communicate  with  the  appUcant  or  any 
one  else  information  concerning  the 
bids  or  bidding  strategies  (including 
which  Ucenses  an  appUcant  wiU  or  will 
not  bid  on)  of  more  than  one  appUcant 
for  Ucenses  in  the  same  geographic  area 
in  which  it  holds  an  ownership  interest 
or  with  which  it  has  a  consortium 
arrangement.  Additionally.  Commission 
staff  has  issued  pubUc  notices  and 
lettera  that  seek  to  interpret  and  clarify 
these  rules. 

71.  The  exception  outlined  above  was 
adopted  in  order  to  fadUtate  the  flow  of 
capital  to  appUcants  by  enabling  parties 
to  make  investments  in  multiple 
appUcants  for  Ucenses  in  the  same 
geographic  Ucense  areas.  Having  gained 
experience  with  implementing  its  anti- 
coUusion  rules,  the  Commission  now 
beUeves  that  this  exception  is  difficult 
to  apply  in  a  business  setting.  Entities 
are  reluctant  to  invest  in  multiple 
appUcants  if  they  cannot  obtain 
information  about  business  plans  and 
strategies,  which  often  necessarily 
reflect  bidding  strategies  or  bids. 

72.  The  Commission  therefore 
proposes  to  modify  this  provision  of  the 
anti-collusion  rule  to  permit  entities  to 
invest  in  multiple  appUcants  if  the 
original  appUcant  withdraws  from  the 
auction.  Under  this  proposal,  a  holder  of 
a  non-controlling  attributable  interest  in 
an  appUcant  would  be  permitted  to 
obtain  an  ownenhip  interest  in  or  enter 
into  a  consortium  arrangement  with 
another  applicant  for  a  Ucense  in  the 
same  geographic  area,  provided  that  the 


original  appUcant  has  dropped  out  of. 
the  auction  and  is  no  longer  placing 
bids,  and  the  attributable  interest  holder 
certifies  to  the  Commission  that  it  did 
not  communicate  with  the  new 
appUcant  prior  to  the  date  that  the 
original  appUcant  withdrew  from  the 
auction.  The  Commission  beUeves  that 
this  proposal  wiU  encourage  entities  to 
invest  in  bidden  if  their  original 
appUcant  fails  to  complete  the  auction 
and  wiU  give  such  entities  the  flexibiUty 
needed  to  do  so.  Furthermore,  it 
believes  that  prohibiting  any 
communication  with  other  appUcants 
prior  to  when  the  original  appUcant 
withdraws  fixim  the  auction  wiU  prevent 
investon  from  exerting  pressure  on 
smaUer  bidden  to  withdraw  in 
exchange  for  teaming  up  with  other 
larger  bidden.  The  Conunission  seeks 
comment  on  this  proposal. 

73.  In  the  proceeding  involving 
service-specific  auction  rales  for  paging 
services,  several  commenten  requested 
that  the  Commission  estabUsh  rules  that 
do  not  have  a  rhilling  effiact  on  ongoing 
business  acquisitions  and  transactions. 
Under  the  current  rules,  they 
contended,  discussions  between  bidden 
for  the  same  Ucense  area  regarding  a 
business  merger  or  acquisition  may  be 
construed  as  discussions  of  bidding  or 
bidding  strategy — thus  violating  the 
anti-collusion  rules.  They  proposed  that 
the  Commission  grant  a  "safe  harbor" 
for  certain  situations,  such  as  in  services 
where  there  are  incumbent  operaton, 
permitting  ongoing  discussions  among 
bidden  concerning  mergen, 
acquisitions  or  intercarrier  arrangements 
to  proceed  during  the  period  in  which 
the  anti-collusion  rules  are  appUcable. 
Some  suggested  a  system  in  which 
respective  bidder  personnel  certify  that 
persons  involved  in  such  discussions 
are  not  discussing  bidding  strategy  or 
otherwise  divulging  bidder  information 
to  each  other  in  viofation  of  the  anti- 
coUusion  rules.  Absent  a  showing  that 

a  certification  is  false,  necessary 
discussions  in  the  ordinary  course  of 
business  would  be  permitted  during  the 
course  of  the  auction,  llie  Commission 
seeks  comment  on  this  proposal 
concerning  a  safe  harbor  for  discussions 
of  certain  non-auction  business  matten 
and  it  seeks  conunent  on  any  other 
changes  to  the  rules  prohibiting 
coUusion  they  beUeve  are  warranted. 
Finally,  it  seeks  comment  on  the  pubUc 
notices  and  letten  issued  by 
Commission  staff  seeking  to  interpret 
and  clarify  these  rules. 

74.  In  1989,  the  Commission  adopted 
rules  permitting  certain  Ucense 
appUcants,  under  prescribed  conditions, 
to  construct  their  fadUties  prior  to 
Ucense  grant  It  subsequently 


determined  that  pari  22  and  part  90 
commercial  mobile  radio  service 
appUcants  should  be  subject  to  the  same 
rules  governing  the  construction  of 
faciUUes  prior  to  the  grant  of  pending 
applications.  The  Commission  later 
cluified  that  such  rules  would  extend  to 
successful  broadband  PCS  bidden  that 
had  filed  a  long-form  appUcation.  Thus. 
35  days  after  the  date  of  the  PubUc 
Notice  aimoundng  the  broadband  PCS 
A  and  B  Block  Form  600  applications 
accepted  for  filing,  the  parties  has  filed 
those  appUcations  were  permitted,  at 
their  own  risk,  to  commence 
construction  of  fadUties,  provided  that 
(1)  no  petitions  to  deny  the  appUcaUon 
had  been  filed;  (2)  the  appUcaUon  did 
not  contain  a  request  for  a  rule  waiver, 
(3)  the  appUcant  compUed  fiilly  with 
the  antenna  structure  provisions  of 
§§  24.416  and  24.816  of  the 
Commission's  rules,  including  FAA 
notification,  and  Commission  filing 
requirements:  (4)  the  appUcation 
indicated  that  the  fadUties  wbuld  not 
have  a  significant  environmental  effect 
(see  47  CFR  24.413(f)  and  24.813(f)); 
and  (5)  international  coordination  of  the 
fadhties  was  not  required. 

75.  The  Commission  prop>oses  to 
extend  the  pre-grant  construction  rules 
set  forth  in  47  CFR  22.143  to  aU  auction 
winnen,  regardless  of  whether  petitions 
to  deny  have  been  filed  against  their 
long-form  appUcations.  It  further 
proposes  to  permit  each  auction  winner 
to  begin  construction  of  its  system,  at  its 
own  risk,  upon  release  of  a  PubUc 
Notice  announcing  the  acceptance  for 
filing  of  post-auction  long-form 
applications.  The  Commission 
tentatively  condudes  that  to  do  so 
would  further  the  pubUc  interest  by 
expediting,  in  most  cases,  the  initiation 
of  service  to  the  pubUc.  It  beUeves  that 
allowing  pre-grant  construction  furthen 
the  statutory  objective  expressed  in  the 
Communications  Ad  in  section 
309(j)(3)(A)  of  the  rapid  deployment  of 
new  tedmologies.  products,  and 
services  for  the  benefit  of  the  pubUc. 
Pre-grant  construction  would  be  subjed 
to  any  service-related  restrictions, 
induding  but  not  limited  to  antenna 
restrictions,  environmental 
requirements,  and  international 
restrictions.  FinaUy,  the  Conunission 
emphasizes  that  any  appUcant  engaging 
in  pre-grant  construction  activity  would 
do  so  entirely  at  its  own  risk,  and  the 
Commission  would  not  take  such 
activity  into  account  in  ruling  on  any 
petition  to  deny  although  it 
acknowledges  that  this  could  result  in 
significant  economic  loss  to  appUcants. 
The  Commission  seeks  comment  on  this 
proposal. 
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Procedural  Matters  and  Ordering 
Clauses 

76.  The  Initial  Regulatory  Flexibility 
Analysis  (IRFA),  as  required  by  section 
604  of  the  Regulatory  Flexibility  Act,  is 
set  forth  in  Appendix  C  of  the  NPRM. 
Pub.  L  96-354.  94  Stat.  1164.  5  U.S.C 
601  et  seq.  (1981).  Written  pubUc 
comments  are  request  on  the  IRFA. 
These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
NPRM.  but  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  IRFA.  The  Secretary 
shall  send  a  copy  of  this  NPRM. 
including  the  IRFA.  to  the  Chief  counsel 
for  Advocacy  of  the  Small  Business 
Administration  in  accordance  with  the 
paragraph  603(a)  of  the  Regulatory 
Flexibihty  Act 

77.  Ex  Parte  Presentations.  This  is  a 
non-restricted  notice  and  comment  rule 
making  proceeding.  Ex  parte 
presentations  are  permitted,  provided 
they  are  disclosed  as  provided  in 
Commission  rules.  See  generally  47  CFR 
1.1202. 1.1203.  and  1.1206(a). 

78.  Authority.  This  action  is  taken 
pursuant  to  sections  4(i).  5(b).  5(c)(1), 
303(r).  and  309  (j)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C  154(i).  155(b). 
156(c)(1).  303(r).  and  309(j). 

79.  Ccanment.  This  NPRM  contains 
either  new  ex  modified  information 
collections.  The  Federal 
Communications  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportuinity  to  comment  on  the 
following  revised  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  Pub.  L  104-13. 
In  addition  to  filing  comments  on  the 
new  or  modified  collection  with  the 
Secretary,  a  copy  of  any  conmients  on 
the  information  collections  contained 
herein  should  be  submitted  to  E)orothy 
Conway,  Federal  Communications 
CommisgiCTi.  Room  234, 1919  M  St, 
NW.,  Washington,  DC  20554  or  via  the 
Internet  to  dconway^ccgov. 

Fedanl  Canmuiiications  CammissicHi. 
VnmmmT. 


Acting  Secretary. 

(FR  Doc  97-7233  Filed  3-20-47;  S:4S  am) 


47  CFR  Part  73 

[MM  Dociwt  No.  97-93,  RM-9013] 

Radio  Broadcasting  ServtcM; 
Hardlnsburg,  IN 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Keith  L.  Reising  seeking  the 
allotment  of  FM  Channel  245A  to 
Hardinsburg,  Indiana,  as  that 
community's  first  local  aural 
transmission  service.  Coordinates  used 
for  Channel  245A  at  Hardinsburg  are. 
38-30-42  and  86-22-22. 
DATES:  Comments  must  be  filed  on  or 
before  May  5, 1997,  and  reply  comments 
on  or  before  May  20, 1997. 
AOORESSES:  Secretary.  Federal 
Communications  Commission. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  must  serve  the 
petitioner,  as  follows:  Keith  L.  Reising, 
1680  Hwy  62  NE,  Corydon.  IN  47112. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPI^MENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-93,  adopted  March  5, 1997,  and 
released  March  14.  1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc.  2100  M 
Street.  I^W.,  Suite  140.  Washington.  DC 
20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  f(»'  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  ia  47  CFR  Part  73 
Radiobroadcasting. 


Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc  97-7253  Filed  3-20-97;  8:45  am] 
saxMQ  0001  sna-ev^ 


47  CFR  Part  73 

(MM  Dociwt  Na  97-92,  RM-9032] 

Radio  Broadcasting  Sarvicas: 
Muiowonago,  Wl 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Pro]x>sed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Faith 
Congregation  proposing  the  allotment  of 
Channel  287A  to  Mukwonago, 
Wisconsin,  as  that  community's  first 
local  broadcast  service.  There  is  a  site 
restriction  11.8  kilometere  (7.3  miles) 
west  of  the  community  at  coordinates 
42-54-15  and  88-27-55. 
DATES:  Comments  must  be  filed  on  or 
before  May  5, 1997,  and  reply  comments 
on  or  before  May  20, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  1150  Connecticut  Avenue, 
NW.,  Suite  900.  Washington,  DC  20036. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  MFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-92.  adopted  March  5, 1997,  and 
released  March  14, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspecdon  and  copying  during 
normal  business  hours  in  the 
Commissimi's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

h^mbers  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
CommissicHi  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 


See  47  CFR  1.1204(b)  for  ndes 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sul^ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

lohn  A.  Karousos, 

Chie/,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc  97-7252  Filed  3-20-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

48CFRPart571 
[Docket  No.  96-03,  Notice  4 

Fadaral  Motor  Vahlda  Safaty 
Standards;  Accalaratof  Control 
Systsnta 

AOENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  change  in  date  of 
technical  woricshop. 

SUMMARY:  On  March  7, 1997.  NHTSA 
published  a  notice  annoimcing  a 
technical  workshop  on  the  accelerator 
control  system  safety  standard.  In  this 
document,  NHTSA  changes  the  date  of 
the  workshop  to  May  20, 1997. 

DATES: 

Statement  of  intent  to  participate  in 
technical  workshop:  Those  persons 
wishing  to  provide  oral  comments  at  the 
workshop  should  contact  Mr.  Patrick 
Boyd  (at  the  address  given  below)  no 
later  than  May  19. 1997. 

Technical  workshop:  The  woricshop 
will  be  held  on  May  20. 1997,  beginning 
at  10:00  a.m. 

Written  comments:  Written  comments 
on  the  subject  matter  of  the  workshop 
are  due  June  20. 1997. 

AOORESSES: 

Technical  workshop:  The  workshop 
will  be  held  in  Room  2201  at  the  U.S. 
Department  of  Transportation  building, 
400  Seventh  Street,  S.W.,  Washington, 
D.C  Shoidd  building  maintenance  make 
Room  2201  unavailable,  the  workshop 
will  be  held  in  Room  3200. 

Written  comments:  Written  comments 
concerning  the  subject  matter  of  the 
technical  woii^shop  should  refer  to  the 
docket  number  and  notice  number  dted 
at  the  beginning  of  this  notice,  and  be 
submitted  to:  Docket  Section,  Room 


5109,  400  Seventh  Street.  S.W., 
Washington,  D.C.  20590.  (Docket  hours 
are  from  9:30  ajn.  to  4  p.m.)  It  is 
requested,  but  not  required,  that  10 
copies  of  the  comment  be  provided. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  technical  issues:  Mr.  Patrick 
Boyd,  Office  of  Crash  Avoidance 
Standards,  NPS-21,  telephone  (202) 
366-6346. 

For  legal  issues:  Ms.  Dorothy  Nakama, 
Office  of  Chief  Counsel,  NCC-20,  (202) 
366-2992. 

Both  may  be  reached  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Room  5320, 
Washington,  DC  20590.  Written 
comments  should  not  be  sent  to  these 
persons,  but  should  be  mailed  to  the 
Docket  Section. 

SUPPLEMENTARY  MFORMATION: 

In  a  Federal  Register  document  of 
March  7, 1997  (62  FR  10514),  NHTSA 
annoimced  a  pubUc  workshop  to  be 
held  <m  March  24, 1997,  to  discuss 
electronic  accelerator  control 
technology  and  potential  methods  of 
assuring  its  fail-safe  performance.  On 
May  13,  the  American  Automobile 
Manufacturere  Association  (AAMA) 
asked  NHTSA  to  postpone  the 
workshop  for  sixty  days.  AAMA  asked 
for  the  additional  time  because  the 
proposed  date  of  March  24  "does  not 
allow  manufacturers  adequate  time  to 
prepare  for  the  workshop  and  provide 
meaningful  input"  NHTSA  also 
received  several  oral  requests  for  more 
time  by  interested  parties. 

NHTSA  is  interested  in  receiving 
well-informed  and  well-reasoned  views 
from  the  participants  in  its  technical 
wori^op  and  beUeves  that  more 
preparation  time  will  enhance  the 
quality  of  participation.  Therefore,  it 
grants  AAMA's  request  (or  more  time. 
Tlie  new  date  of  the  technical  woilLshop 
is  May  20, 1997.  The  woriuhop's 
location  is  announced  in  the  ADDRESSES 
section  at  the  beginning  of  this 
document  The  workshop  will  begin  at 
10  a.m. 

As  stated  in  its  March  7, 1997 
document,  NHTSA  wishes  woricshop 
participants  to  discuss: 

(1)  The  principles  of  operation  of 
existing  and  potential  electronic 
accelerator  control  systems  for  gasoline 
«nd  diesel  engines; 

(2)  llie  principles  of  operation  of 
existing  and  potential  means  of 
providing  fail-safe  performance  in  the 
event  of  loss  of  accelerator  control  by 
the  primary  system;  and 

(3)  Suggestions  for  regulatory 
requirements  that  will  assure  the  fail- 


safe performance  of  electronic 
accelerator  control  systems. 

Issued  on:  March  17, 1997. 
JtriiD  G.  Viammtk, 
Acting  Chief  Counsd. 
IFR  Doc.  97-7171  Filed  3-18-97;  10:10  am] 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaphartc 
Administration 

50  CFR  Part  660 

[DocitetNo. 97031 1063-7063-01;  l6. 
Q20397B] 

RIN  0648-A  J23 

Fishadas  Off  Waat  Coast  States  and  in 
the  Woelam  Pacific;  Pacific  Coast 
Qroundflsh  Fishery;  Amendment  9 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administraticm  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  9  to  the 
Fishery  Management  Flan  for  the  Pacffic 
Coast  Groundfish  Fishery  (FMP). 
Amendment  9  woidd  require  a  sablefish 
endonement  on  limited  entry  permits 
for  permit  holders  to  participate  in  the 
regular  limited  entry  fixed  gear  sablefish 
fishery  north  of  36<'N.  lat.  (the  U.S.- 
Vancouver, Columbia,  Eureka,  and 
Monterey  management  areas).  The 
intended  effect  of  this  proposed 
sablefish  endorsement  is  to  promote 
safety,  stabihty,  and  economic  viabihty 
of  the  sablefish  fishery  by  limiting  or 
reducing  harvesting  capacity  in  the 
Pacific  Coast  sablefish  fishery.  This  rule 
also  would  eliminate  limited  entry 
permit  "B"  endorsement  language  that 
expired  January  1, 1997.  Elimination  of 
"B"  endorsement  language  is  a  routine 
update  of  the  Pacific  Coast  groundfish 
regulations. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  May  5, 
1997. 

AOORESSES:  Comments  on  the  proposed 
rule.  Amendment  9,  or  supporting 
documents  should  be  sent  to  Mr. 
Wilham  Stella,  Administrator, 
Northwest  Region,  NMFS,  Sand  Point 
Way  NE.,  BIN  C15700,  SeetUe,  WA 
98115-0070;  or  to  Mr.  Wilham  Hogarth, 
Acting  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213. 

Copies  of  Amendment  9,  the 
Environmental  Assessment  (EA)  and  the 
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Regulatory  Impact  Review  (RIR)/Iiutial 
Regulatory  Flexibility  Analysis  (IRFA) 
are  available  from  Lany  Six.  Executive 
Director,  Pacific  Fishery  Management 
Council.  2130  SW  Fifth  Ave..  Suite  224, 
Portland,  OR  97201. 

Comments  on  the  information 
collection  requirements  that  would  be 
imposed  by  this  rule  should  be  sent  to 
Mr.  William  Stelle  or  to  Mr.  William 
Hogaith.  at  the  addresses  above,  and  to 
the  Office  of  Information  and  Regulatory 
Afiairs  of  the  Office  of  Management  and 
Budget,  Washington  IX,  20503. 
FOR  FURTMER  INFORMATION  CONTACT: 
William  L  Robinson  at  206-526-6140, 
Rodney  Mclnnis  at  310-980-4040,  or 
the  Pacific  Fishery  Management  Council 
at  503-326-6352. 

•UmBfKNTARV  MFORMATKM:  NMFS  is 
proposing  this  rule  based  on  a 
recommendation  of  the  Pacific  Fishery 
Management  Council  (Council),  under 
the  authority  of  the  FMP  and  the 
Magnuaon-Stevens  Fishery 
CooservatioD  and  Management  Act 
(Magnuson-Stevens  Act).  The 
background  and  rationale  for  the 
Council's  recommendations  are 
summarized  below.  More  detail  appears 
in  the  EA/RIR/IRFA  that  the  Council 
prepared  for  this  action. 


Sablefish  [Anoplopoma  fimbria)  Is 
one  of  the  most  valuable  species  in  the 
groundfish  fishery  off  Washingtcm, 
Oregon,  and  California  (WOC).  Since 
1967.  the  annual  sablefish  non-tribal 
harvest  guideline  has  been  allocated 
between  trawl  gear  and  fixed  gear 
fisheries.  Kstorically,  the  trawl  fishery 
has  been  managed  with  trip  or  period 
landings  limits,  which  means  the 
amount  of  fish  that  may  be  harvested 
during  a  fishing  trip  or  during  a  set  time 
period.  Trip  or  period  landings  limits 
are  mainly  impoead  to  extend  the 
fishery  throughout  most  of  the  year.  By 
contrast,  the  limited  entry,  fixed  gear 
fishery  has  taken  most  of  its  allocation 
in  an  intense,  open  competition  called 
the  "regular"  or  "derby"  season,  which 
had  no  trip  limits,  except  for  limits  cm 
small  sablefish  less  than  22  inches  (56 
cm)  in  length.  For  72  hours  before  the 
regular  season,  it  is  illegal  to  take  and 
retain,  possess,  or  land  sablefish  caught 
Mrith  fixed  gear,  although  vessels  using 
pot  gear  may  begin  to  set  their  gear  24 
houn  in  advance  of  the  start  of  the 
regular  season.  In  recent  years,  the 
nontrawl  fleet  has  operated  under 
restrictive  Umits  (250-500  lb  (113-227 
kg)  per  day)  outside  of  the  regular 
■wason.  The  limited  entry  nontrawl 
fishery  for  sablefish  involves  two 
operatoially  distinct  gear  types,  pot  (or 


trap)  and  longline,  that  compete  for  the 
nontrawl  harvest  allocation. 

Problems  commonly  attributed  to  the 
current  derby  fishery  relate  to  safety, 
inefficiency,  resource  wastage,  and 
social  conflict.  There  are  two  main 
problems  with  the  derby:  (1)  Excess 
harvesting  capacity  in  the  fishery;  and 
(2)  difficulty  controlling  total  harvest. 
These  problems  will  intensify  if  the 
derby  is  allowed  to  continue. 
particularly  if  the  length  of  the  derby 
shortens  each  year. 

The  Council's  first  concern  with  the 
current  limited  entry,  nontrawl  sablefish 
season  management  is  that,  if  this 
fishery  is  allowed  to  continue  as  a 
derby,  the  season  will  become  even 
shorter  and  the  danger  of  fishing  in  the 
derby  will  rise.  Before  1990.  the  fixed 
gear  sablefish  fishery  began  on  January 
1  and  usually  lasted  for  the  greater  part 
of  the  year.  However,  fishing  effort 
increased  and  quotas  %vere  reduced 
during  the  late  1980s  and  early  19908. 
resulting  in  the  recent,  short  "derby" 
seasons.  In  1995  and  1996.  the  derby 
seasons  were  7  and  5  days  long, 
respectively.  Seasons  shorten  from  year 
to  year  because  each  vessel  owner  has 
an  incentive  to  invest  in  new  and  better 
gear  each  year,  hoping  to  increase  tha 
amoimt  of  fish  he  or  she  can  catch  per 
hour  or  per  day.  With  seasons  measured 
in  numbers  of  days,  the  derby  is  not  just 
dangerous  because  it  gives  fishen  strong 
incentives  to  stay  out  during  bad 
weather  but  also  because  they  work  at 
sea  with  heavy  machinery,  with  little  or 
no  sleep  throughout  the  derby. 
Promoting  the  safety  of  human  Ufe  at 
sea  is  an  important  new  national 
standard  (National  Standard  lOj  in  the 
Magnuson-Stevens  Act. 

Beyond  the  very  serious  safety 
concerns  with  the  derby  fishery,  there 
are  also  ecfmomic  and  conservation 
problems  with  the  current  management 
regime.  Just  as  fishers  caiuiot  choose  to 
fish  during  the  best  weather,  they  also 
cannot  choose  to  fish  during  periods  of 
highest  sablefish  market  value.  Fish 
caught  under  derby  conditions  often  can 
not  be  handled  or  processed  into  the 
highest  value  sablefish  products.  In  a 
derby  tot  high-value  fish  like  sablefish. 
lower-value  bycatch  may  be  thrown 
overboard,  dead  and  unused. 
Magnuson-Stevens  Act  Naticmal 
Standard  9  supports  efforts  to  inininiir« 
bycatch  and  bycatch  mortahty.  With 
shortening  derby  seasons,  fishers  may 
also  be  more  likely  to  abandon  their  gear 
at  saa,  leaving  that  gear  to  continue  to 
"ghost  fish"  after  the  derby  has  ended. 
Finally,  as  the  length  of  tl^  derby 
decreases,  it  becomes  more  difficult  for 
managos  to  accurately  choose  a  closing 


date  that  will  prevent  the  harvest  from 
exceeding  the  allowable  catch. 

When  the  limited  entry  system  was 
first  designed  by  the  Council,  that 
system  was  considered  a  first  step  in  a 
long-term  process  to  reduce  effort  levels 
in  the  groundfish  fishery.  Fishers  had 
used  landings  of  a  wide  range  of  species 
to  qualify  for  limited  entry  permits, 
which  meant  that  the  limited  entry 
program  had  limited  overall  effort  in  the 
groundfish  fishery,  but  had  not 
necessarily  constrained  effort  levels  in 
single-species  fisheries.  The  number  of 
vessels  participating  in  the  limited 
entry,  fixed  gear  sablefish  fishery  has 
grown  in  recent  yeara,  corresponding 
with  rising  sablefish  prices  and 
decreasing  availabih^  of  other  fixed 
gear  target  stocks.  Sablefish 
endorsements  will  control  some  of  this 
effort  increase  by  limiting  sablefish 
fishery  participation  to  those  persons 
who  have  historically  participated  in 
and  depmded  upon  the  sablefish 
fishery. 

Siiblefish  Endorsement 

The  Council  has  recommended  to  the 
Secretary  that  NMFS  require  a  sablefish 
endorsement  on  limited  entry  permits  to 
limit  the  number  of  participants  in  the 
regular,  limited  entry,  nontrawl 
sablefish  fishery.  The  Council 
recommended  the  following  sablefish 
endorsement  qualifying  criteria:  at  least 
16.000  lb  (7,257.5  kg)  of  sablefish  catch 
bom  the  sablefish  fishery,  in  any  one 
calendar  year  frtim  1984  through  1994. 

Choosing  appropriate  qualifying 
criteria  required  careful  Council 
consideration  of  lessons  learned  about 
initial  limited  entry  permit  distribution, 
historic  characteristics  of  the  fleet,  and 
the  dependence  of  current  permit 
holders  on  the  sablefish  derby.  The 
qualifying  criteria  is  a  compromise  that 
recognizes  historical  participation  by 
including  the  early  years  of  the  ficense 
limitation  quafifying  period,  that 
acknowledges  more  recent  participants 
in  the  sablefish  derby  by  including  2 
yean  after  the  Council  adoption  of  the 
limited  entry  program,  and  that  grants 
permit  endorsements  only  to  those 
persons  who  landed  quantities  of 
sablefish  large  enough  to  constitute  a 
significant  portion  of  their  incomes. 
Maintaining  a  qualifying  requirement 
that  includes  years  from  the  mid  and 
late  1980s  prevents  the 
disenfranchisement  of  vessels  that  were 
forced  to  choose  between  Alaska  and 
West  Coast  fisheries  during  the  recent 
years  in  which  the  Council  set  tha  West 
Coast  opening  to  coincide  with  the 
Alaska  opening.  Households  with 
sablefish  fishery  incomes  less  than  that 
represented  by  the  16,000-lb  (7,257.5- 


kg)  qualifying  reqiiirement  are  more 
likely  to  have  greater  reliance  on  other 
sources  of  fishing  or  nonfishing  income 
than  those  who  meet  the  16,000-lb 
(7.257.5-kfi)  reauirement 

Vessels  mat  do  not  qualify  for  an 
endorsement  because  of  failure  to  meet 
the  16,000  lb  (7.257.5-4%)  landing 
requirement  may  continue  to  harvest 
smiall  amotmts  of  sablefish  in  the 
limited  entry  daily  trip  limit  fishery 
when  the  regular  season  is  not  open.  For 
example,  vessels  making  two  trips  per 
week  over  a  6-month  period  could  land 
close  to  16,000  lb  (7.257.5  kg),  and 
thereby  sufiiar  no  reduction  in  gross 
revenue.  However,  while  some  vessels 
are  able  to  generate  net  positive 
revenues  from  the  daily  trip  limit 
finery,  larger  vessels  located  at  greater 
distances  from  the  fishing  grounds  may 
not  find  the  daily  trip  limit  fishery 
profitable.  The  diaily  trip  limit 
opportimity  may  also  conflict  with  other 
fishing  opportimities  for  some  vessels. 

Only  perstms  holding  current  limited 
entry  pomits  may  qualify  for  a  sablefish 
endorsement.  Permit  catch  history  will 
be  used  to  determine  whether  a  permit 
meets  the  qualifying  criteria  for  a  fixed 
gear  sablefish  endorsement.  Permit 
catch  history  includes  the  catch  history 
of  the  vessel(s)  that  initially  quahfied 
for  the  permit,  and  subsequent  catch 
histories  accrued  by  vessel(s)  associated 
with  the  limited  entry  permit  or  permit 
rights.  If  the  current  pomit  is  the  result 
of  the  combination  of  multiple  permits, 
then  for  the  combined  permit  to  qualify 
for  an  endorsement,  at  least  one  of  the 
permits  that  were  combined  must  have 
had  sufficient  sablefish  history  to 
quaUfy  for  an  endorsement;  or  the 
permit  must  qualify  based  on  catch 
occurring  after  it  was  combined,  but 
taken  within  the  quahfying  period.  The 
catch  history  of  a  permit  also  includes 
the  catch  of  any  interim  permit  held  by 
the  current  owner  of  the  permit  during 
the  appeal  of  an  initial  NMFS  decision 
to  deny  the  initial  issuance  of  a  limited 
entry  permit,  but  only  if  (1)  the  appeal 
for  which  an  interim  permit  was  issued 
was  lost  by  the  appellant,  and  (2)  the 
owner's  current  permit  was  used  by  the 
ovmer  in  the  1995  limited  entry 
sablefish  fishery.  The  catch  history  of  an 
interim  permit  where  the  full  "A" 
permit  was  ultimately  granted  will  also 
be  considered  part  of  the  catch  history 
of  the  "A"  permit.  Only  sablefish  catch 
regulated  by  this  part  that  was  taken 
with  longline  or  fishpot  (or  trap)  gear 
will  be  considered  for  this  endorsement. 
Harvest  taken  in  tribal  sablefish  set 
asides  will  not  be  included  in 
calculating  permit  catch  histories. 

A  sablensn  endorsement  would  be 
required  for  a  fixed-gear,  limited  entry 


vessel  to  take  sablefish  in  the  area  north 
of  36*  N.  lat.  (the  Monterey.  Eureka. 
Columbia  and  U.S.-Vancouver 
management  areas)  during  the  regular, 
limited  entry,  nontrawl  sablefish 
fishery,  as  specified  in  the  regulations; 
this  harvest  would  cotmt  against  the 
limited  entry  fixed  gear  allocation  fbr 
the  area  north  of  36'  N.  lat  Catch  taken 
in  the  southern  area  coimts  against  a 
southern  area  (Conception  Area) 
acceptable  biological  catch  (ABC). 
However,  because  the  annual  ABC  has 
never  been  reached  by  vessels  o{}erating 
in  the  southern  area,  there  is  no 
established  harvest  guideline  and  no 
allocation  between-gear  types  for  this 
area.  Fishere  from  the  soutnem  area 
have  not  historically  focused  on 
sablefish,  and  limited  entry 
quaUfications  from  that  area  were 
largely  made  with  groundfish  other  than 
sablefish.  Because  of  the  imder- 
exploitation  of  the  available  harvest, 
and  the  relatively  recent  development  of 
catch  history  by  some  vessels  in  the 
southern  area,  the  Council  chose  to 
exempt  vessels  fishing  in  the  area  bom 
being  required  to  hold  a  sablefish 
endorsement  to  participate  in  the 
limited  entry  fixed  gear  sablefish 
fishery.  Implementing  sablefish 
endorsements  for  the  entire  coast  would 
have  had  a  disproportionate  impact  on 
the  southern  area,  primarily  because 
fishere  who  have  only  recently  begun  to 
target  sablefish  in  that  area  would  have 
been  eliminated  from  the  regular  limited 
entry  season.  It  is  expected  that  the 
Council  will  manage  the  fishing  in  the 
Conception  Area  differently  bom  the 
northern  fishery  in  order  to  avoid  effort 
shifts. 

Under  the  proposed  sablefish 
endorsement  system,  if  permits  are 
combined  to  generate  a  single  permit 
with  a  larger  length  endorsement,  the 
resulting  permit  will  receive  a  sablefish 
endorsement  only  if  each  of  the 
combined  permits  has  an  individual 
sablefish  endorsement,  lliis 
requirement  would  be  consistent  with 
the  cxirrent  combination  requirements 
for  limited  entry  permit  gear 
endorsements.  Also,  if  the  fishery 
continues  to  be  managed  as  a  derby 
fishery,  future  combination  of  non- 
endorsed  permits  with  endorsed  permits 
would  allow  more  capacity  into  the 
sablefish  fishery  and  ther^y  exacerbate 
thepressures  of  the  derby. 

Tne  sablefish  endorsement  would  be 
required  for  fixed  gear,  limited  entry 
vessels  to  take  sablefish  against  the 
limited  entry  allocation  in  the  area 
north  of  36"  N.  lat.  during  periods  of 
time  specified  in  the  regulations  (to  be 
recommended  by  the  Council).  The 
general  intent  is  that  an  endorsement  be 


required  to  take  part  in  the  major 
limited  entry,  fixed  gear  sablefish 
harvest  opportimities,  but  no 
endorsement  be  required  when 
management  measures  are  intended  to 
allow  only  small  or  inddantal  sablefish 
harvests. 

Under  the  proposed  management 
system,  limited  entry  permit  holdere 
Mdth  sablefish  endorsements  could 
participate  in  the  regular,  limited  entry, 
nontrawl  sablefish  fishery,  imder  the 
limited  entry  regulations.  Outside  of  the 
regular  season,  they  would  be  allowed 
to  catch  sablefish  with  their  endorsed 
gear  under  the  small  daily  trip  linuts, 
under  the  limited  entry  regulations. 
Limited  entry  permit  holdere  with 
sablefish  endorsements  could  also  catch 
sablefish  with  open  access  gear  other 
than  their  endorsed  gear,  under  the 
regulations  of  the  open  access  fishery. 
Limited  entry  permit  holders  who  do 
not  have  sablefish  endorsements  would 
still  be  allowed  to  fish  for  sablefish 
outside  the  regular,  limited  entry, 
nontrawl  sablefidi  season  by  either 
using  their  endorsed  gear  and  fishing 
under  the  limited  entry  regulations,  or 
by  using  open  access  gear  and  fishing 
under  open  access  regulations.  Limited 
entry  permit  holdere  who  do  not  have 
sablefish  endorsonents  would  not  be 
allowed  to  fish  for  sablefish  with  either 
linuted  entry  or  open  access  gear  during 
the  regular,  limiteid  entry,  ncm-trawl 
sablefish  season. 

Biological  Impacts 

Marine  biological  background  and 
biological  impacts  of  the  sablefish 
fishery  are  analyzed  in  '.'Status  of  the 
Pacific  Coast  Groundfish  Fishery 
Through  1996  and  Recommended 
Acceptable  Biological  Catches  for  1997: 
Stock  Assessment  and  Fishery 
Evaluation"  (SAFE  Doctmient),  and  in 
the  Envirorunental  Assessment  for 
Amendment  9  to  the  Pacific  Coast 
Ooundfish  FMP.  These  documents  may 
be  obtained  from  the  Pacific  Fishery 
Management  Council  (See  ADDRESSES   * 
above). 

NMFS  expects  that  the  biological 
impacts  of  requiring  a  sablefish 
endorsement  would  be  negligible.  The 
sablefish  ABC  and  harvest  guideline 
would  not  be  affected  by  this  action. 
The  biological  impacts  from  altering  the 
number  of  vessels  participating  in  the 
fishery  would  not  be  significant. 

Socio-Economic  Impacts 

Most  limited  entry  fixed  gear  fishere 
from  central  and  southern  California 
quahfied  for  their  initial  limited  entry 
permits  with  landings  of  groundfish 
species  other  than  sablefish. 
Consequently  the  proposed  sablefish 
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endorsement  qualifying  requirements, 
which  are  based  on  significant  historic 
or  recent  economic  dependence  on 
sablefish.  would  result  in  greater 
prop(wtional  reductions  to  the  number 
of  southern  area  vessels  quahfied  to 
participate  in  the  regular  fixed  gear 
sablefish  fishery.  However,  as  explained 
above,  vessels  landing  sablefish  from 
waters  south  of  36'  N.  lat.  (southern 
California)  would  not  be  required  to 
hold  sablefish  endorsements,  and  the 
fishing  in  that  area  would  be  managed 
differently  from  the  northern  area. 
Conversely,  if  the  historical  landing 
requirements  had  included  more  recent 
years  and  had  eliminated  early  years, 
this  would  result  in  more  endorsements 
being  issued  in  southern  areas  at  the 
expense  of  vessels  that  have  not 
participated  in  several  recent  years. 

The  niunber  of  longline  vessels 
participating  in  the  limited  entry 
nontrawl  regular  sablefish  fishery  would 
decrease  under  the  proposed  quaUfying 
criteria.  The  percent  of  longline  vessels 
participating  in  the  fishery  from  Puget 
Sound  and  the  Washington  coast  would 
increase  from  34  to  46  percent,  while 
the  percent  of  f>articipants  from  central 
and  southern  Cahfomia  combined 
would  decline  from  28  percent  to  only 
13  percent  of  the  longl^e  fleet. 
However  vessels  would  be  exempt  from 
the  sablefish  endorsement  requirement, 
if  they  are  fishing  south  of  36°  N.  lat. 

All  pot  permits  would  qualify  for  an 
endorsement  under  the  proposed 
quahfying  requirements.  A  review  of  the 
distribution  of  the  pot  fleet  shows  that 
75  percent  of  the  pot  vessels  were 
distributed  in  the  Oregon  and  northern 
California  areas  (Astoria  to  Crescent 
City),  9  p>ercent  were  located  primarily 
in  the  central  CaUfomia  area  (Monterey 
to  Avila  Beach),  6  percent  along  coastal 
Washington,  with  the  remainder  not 
assigned  to  a  geographic  area  because  of 
lack  of  recent  landings. 

Most  vessels  are  multifishery  vessels. 
Based  on  1995  landings  and  revenue, 
vessels  with  permits  that  do  not  qualify 
for  a  sablefish  endorsement  would  need 
make  up  about  $750,000  of  lost  sablefish 
revenue  in  other  fisheries.  Because  most 
vessels  are  underemployed,  it  is 
unlikely  that  the  vessels  gaining 
additional  sablefish  fishing  opportimity 
bom  the  displaced  vessels  would 
release  similar  amounts  of  opportimity 
in  other  fisheries,  which  would  then  be 
available  for  the  vessels  displaced  from 
the  limited  entry  nontrawl  regular 
sablefish  fishery.  Vessek  with  more 
reliance  on  sablefish  will  have  a  chance 
for  a  safer,  more  stable  fishery,  and 
those  with  less  reUance  will  lose 
sablefish  fishing  opportunity. 


Sablefish  Endorsement  Issuance 

Sablefish  endorsements  would  be 
issued  by  NMFS,  prior  to  the  start  of  the 
regular  1997  limited  entry  fixed  gear 
sablefish  season.  NMFS  would  use 
landings  records  from  the  Pacific  States 
Marine  Fisheries  Commission's  Pacific 
Fisheries  Information  Network  (PacFIN) 
to  determine  which  limited  entry  fixed 
gear  permit  holders  meet  the 
quahfications  of  16.000  lb  (7,257.5  kg) 
of  catch  in  any  one  year  from  1984 
through  1994. 

The  Fishery  Management  Division, 
NMFS  Northwest  Region,  would  notify 
each  limited  entry  fixed  gear  permit 
owner  by  letter  whether  PacFIN  records 
indicate  that  his  permit  qualifies  for  a 
sablefish  endorsement.  Persons  who  do 
quaUfy  for  sablefish  endorsements 
would  be  issued  revised  limited  entry 
permits  with  endorsements,  upon 
payment  of  a  one-time  fee  to  cover  the 
administrative  cost  of  PacFIN  research 
and  limited  entry  permit  processing. 
Initial  calculations  of  the  agency  cost  of 
processing  the  sablefish  endorsement 
system  place  the  per-participant 
processing  fee  at  about  $800. 

Persons  who  are  initially  denied 
sablefish  endorsements,  but  who  beheve 
that  their  permit  or  interim  permit 
quahfies  for  an  endorsement,  may  send 
supporting  documentation,  such  as  fish 
tickets,  to  demonstrate  how  the 
qualifying  criteria  have  been  met.  An 
endorsement  would  be  issued  if  the 
permit  owner  demonstrates  that  his 
permit  met  the  quahfying  criteria. 
Unlike  the  initial  limited  entry 
permitting  process,  there  will  be  no 
industry  appeal  board  to  review  appeals 
of  endorsement  denials. 

Limited  Entry  Permit  "B"  Endorsements 

The  Pacific  Groundfish  limited  entry 
program  went  into  effect  January  1. 
1994.  Because  this  program  was  a 
radical  change  from  the  previous 
fishery,  which  was  entirely  open  access, 
the  Council  designed  a  temporary 
alternative  to  the  primary  "A"  permit 
endorsement,  to  assist  fishers  with  a 
historically  low  level  of  participation 
who  did  not  quahfy  for  an  "A"  permit. 
These  temporary  permits  were  to  be 
phased  out  of  the  fishery  over  time. 

"B"  endorsements  were  initially 
intended  to  allow  owners  of  vessels  that 
may  have  participated  in  the  fishery  at 
a  low  level  during  the  window  period, 
or  at  higher  levels  prior  to  the  window 
period,  to  continue  in  the  fishery  for  an 
adjustment  period  before  they  would  be 
required  to  have  a  permit  with  an  "A" 
endorsement.  The  "B"  endorsements 
were  developed  so  that  there  would  be 
at  least  7  years  between  the 


announcement  of  the  cutoff  date  to 
quaUfy  for  an  "A"  endorsement  and  the 
expiration  of  the  endorsements.  All  "B" 
endorsements  expired  at  the  end  of 
1996.  Seven  years  was  reported  as  the 
minimum  tax  depreciation  period  for 
fishing  vessels,  and  the  period 
commonly  chosen  by  vessel  owners. 
Thus,  the  adjustment  years  ensured  that 
a  large  numher  of  the  vessel  owners 
receiving  "B"  endorsements  had  the 
opportunity  to  completely  depreciate 
their  vessels  before  making  their 
adjustments  to  other  fisheries,  or 
investing  in  permits  with  "A" 
endorsements. 

This  proposed  rule  would  eliminate 
the  ciirrent  regulations  that  relate  to  "B" 
endorsements  at  50  CFR  660.336.  As  of 
December  31, 1996,  these  regulations 
had  no  relevance. 

Gasaification 

At  this  time,  NMFS  has  not 
determined  that  the  FMP  amendment 
that  this  nde  would  implement  is 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act  and  other 
apphcable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  conunents  received 
during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to, 
penalty  for  failiuv  to,  comply  with  a 
coUection-of-information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  the 
collection-of-information  displays  a 
currently  vahd  Office  of  Management 
and  Budget  (OMB)  control  number.  This 
proposed  rule  contains  a  collection  of 
information  burden  only  for  those 
persons  who  are  initially  denied 
sablefish  endorsements,  but  who  wish 
to  provide  documentation  to  prove  that 
they  have  in  feet  met  the  endorsement 
qualifications.  It  is  expected  that  the 
burden  will  be  2  hours  to  make  an 
appeal.  NMFS  has  requested  OMB 
approval  for  this  collection  of 
information.  This  is  a  one-time  only 
collection  of  information,  and  contains 
no  annual  reporting  and  recordkeeping 
burden.  Public  comment  is  sought 
regarding:  Whether  this  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  has  practical 
utiUty;  the  accuracy  of  the  burden 
estimate;  ways  to  enhance  the  quahty. 
utihty.  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimiTw  the 
burden  of  the  collection  of  information. 


including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Comments  on 
the  collection  of  information  biuden  or 
any  other  aspect  of  the  information 
collection  may  be  sent  to  OMB.  listed  in 
the  ADDRESSES  section  above. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  (SBA) 
that  this  proposed  rule,  if  adopted, 
would  not  have  a  significant  economic 
imptact  on  a  substantial  number  of  small 
entities,  as  follows: 

The  proposed  rule  would  limit 
participation  in  the  limited  entry  fixed  gear 
"primary"  or  "regular"  sablefish  season 
north  of  36"  N.  latitude  to  those  persons 
meeting  the  following  qualificaUons  for  a 
sablefish  endorsement  to  their  limited  entry 
permits:  at  least  16,000  pounds  of  sablefish 
catch  in  any  one  year  from  1984  to  1994. 

Of  the  237  vessel  owners  that  currently 
hold  fixed  gear  limited  entry  permits,  62  (26 
percent)  will  not  receive  sablefish 
endtxsements,  which  is  a  substantial  number 
of  small  entities  as  a  portion  of  the  limited 
entry,  fixed  gear  sablefish  fleet.  However, 
only  23  vessel  owners  (less  than  10  percent) 
that  derived  more  than  5  percent  of  their 
1995  iiuxnne  from  the  sablefish  fishery  will 
not  receive  sablefish  endorsements;  thus  the 
number  of  small  entities  that  will  incur  a 
significant  impact  from  these  regulations  is 
not  substantial.  Sablefish  endorsement 
recipients  will  be  assessed  a  one-time 
endorsement  processing  fee  that  has  been 
initially  estimated  at  Saoo.  Costs  of 
production  and  compliance  costs  would  only 
increase  for  those  permit  holders  who  choose 
to  purchase  new  permits  with  attached 
sablefish  endorsements — en  unlikely  course 
of  action  for  those  persons  with  less  than  5 
percent  of  their  gross  aimual  revenues 
resulting  from  the  sablefish  fishery.  There  are 
no  capital  costs  associated  with  this  action, 
and  no  small  businesses  will  be  forced  to 
cease  operations  through  this  proposed 
action. 

This  amendment  is  intended  to  promote 
improved  safisty,  stability,  and  economic 
viability  of  the  sablefish  fishery  by  limiting 
or  reducing  harvesting  capacity  in  the  Pacific 
Coast  sablefish  fishery. 

The  socio-economic  impacts  are 
discussed  above  and  contained  in  the 
EA/RIR/IRFA. 

List  of  Sobjecta  in  50  CFR  Part  660 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  19, 1997. 
OiarlaB  KameUa, 

Acting  Assistant  Administrator  for  Fisheries, 
Nationai  Marine  Fisheries  Senrice. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  660  is  proposed  to  be 
amended  as  follows: 


PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PAaFIC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Anthoritjr:  16  U.S.C  \S0\  etseq. 

2.  In  §  660.306.  new  paragraphs  (s) 
and  (t)  are  added  to  read  as  follows: 

$660,306    ProhibMons. 

•        •        •        •        • 

(s)  During  the  "regular"  or  "mop-up" 
season  described  in  §660.323(a)(2)(iii) 
and  (iv).  take  and  retain,  possess  or  land 
sablefish  taken  and  retained  north  of  36* 
N.  lat..  with  longline  or  trap  (or  pot) 
gear,  by  a  vessel  with  a  limited  entry 
permit  registered  for  use  with  that 
vessel  and  endorsed  for  longline  or  trap 
(or  pot)  gear,  that  does  not  have  a 
sablefish  endorsement. 

(t)  During  the  "regular"  or  "mop-up" 
season  described  in  §  660.323(a)(2)(iii) 
and  (iv),  take  and  retain,  possess  or  land 
sablefish  taken  and  retained  north  of  36° 
N.  lat,  with  open  access  gear,  by  a 
vessel  with  a  limited  entry  permit 
registered  for  use  with  that  vessel  and 
emiorsed  for  longline  or  trap  (or  pot) 
gear,  that  does  not  have  a  sablefish 
endorsement. 

3.  In  §660.323,  paragraph  (a)(2) 
introductory  text  is  revised  and 
paragraphs  (a)(2)(i)  through  (a)(2)(v)  are 
redesignated  as  (a)(2)(ii)  through 
(a)(2)(vi)  respectively  and  paragraph 
(a)(2)(i)  is  added  to  read  as  follovrs: 

$660,323    Catcti  Rastrtetlona. 

(2)  Nontrawl  Sablefish.  T^us  . 
paragraph  (a)(2)  appUes  to  the  regular 
and  mop-up  season  for  the  nontrawl 
limited  entry  sablefish  fishery,  except 
for  paragraphs  (a)(2)(i)  and  (vi)  of  this 
section,  which  also  apply  to  the  open- 
access  fishery. 

(i)  Sablefish  endorsement  In  order  to 
lawfully  participate  in  the  regular 
season  or  mop-up  season  for  the 
nontrawl  limited  entry  fishery,  the 
owner  of  a  vessel  must  hold  (by 
ownership  or  otherwise)  a  limited  entry 
permit  for  that  vessel,  affixed  with  both 
a  gear  endorsement  for  longline  or  trap 
(or  pot)  gear,  and  a  sablefish 
endorsement. 
•        •        •        •        • 

4.  In  §  660.333,  paragraphs  (a),  the 
first  sentence  of  (c)(1),  (d),  and  (h)(2)(iii) 
are  revised  to  read  as  follows: 

$660333    UmHad  entry  fishery -general. 

(a)  General.  Participation  in  the 
limited  entry  fishery  requires  that  the 
owner  of  a  vessel  hold  (by  ownership  or 
otherwise)  a  limited  entry  permit  affixed 
with  a  gear  endorsement  registered  for 


use  with  that  vessel  for  the  gear  being 
fished.  A  sablefish  endorsement  is  also 
required  for  a  vessel  to  participate  in  the 
regular  and/or  mop-up  seasons  for  the 
nontrawl,  limited  entry  sablefish 
fishery,  north  of  36°  N.  lat.  There  are 
three  types  of  gear  endorsements:  "A," 
"Provisional  A,"  and  "Designated 
species  B."  More  than  one  type  of  gear 
endorsement  may  be  affixed  to  a  Umited 
entry  permit.  While  the  limited  entry 
fishery  is  open,  vessels  fishing  under 
limited  entry  permits  may  also  fish  with 
open  access  gear;  except  that  during  a 
period  when  the  limited  entry  fixed  gear 
sablefish  fishery  is  limited  to  those 
vessels  with  sablefish  endorsements,  a 
longline  or  pot  (or  trap)  limited  entry 
permit  holder  without  a  sablefish 
endorsement  may  not  fish  for  sablefish 
with  open  access  gear. 

•  •        •        •        • 

(c)  Transfer  and  registration  of  limited 
entry  permits  and  gear  endorsements. 

(1)  Upon  transfer  of  a  limited  entry 
permit,  the  FMD  will  reissue  the  permit 
in  the  name  of  the  new  permit  holder 
with  such  gear  and,  if  apphcable, 
species  endorsements  as  are  eligible  for 
transfer  with  the  permit.  •  •  • 

(d)  Evidence  and  burden  of  proof.  A 
vessel  owner  (or  person  holding  limited 
entry  rights  under  the  express  terms  of 
a  written  contract)  applying  for 
issuance,  renewal,  transfer,  or 
registration  of  a  limited  entry  permit  has 
the  biutlen  to  submit  evidence  that 
quahfication  requirements  are  met.  The 
owner  of  a  permit  endorsed  for  longline 
or  trap  (or  jKrt)  gear  applying  for  a 
sablefi^  endorsement  under 

§  660.336(c)(2)  has  the  bimlen  to  submit 
evidence  to  prove  that  quahfication 
requirements  for  a  sablefish 
endorsement  are  met.  The  following 
evidentiary  standards  apply: 

•  •        •        *        • 

(h)  •  •  * 

(2)  •  •  • 

(iii)  Two  or  more  limited  entry 
permits  with  "A"  gear  endorsements  for 
the  same  type  of  limited  entry  gear  may 
be  combined  and  reissued  as  a  single 
permit  with  a  larger  size  endorsement. 
With  respect  to  permits  endorsed  for 
nontrawl  limited  entry  gear,  a  sablefish 
endorsement  will  be  issued  for  the  new 
permit  cmly  if  all  of  the  permits  being 
combined  have  sablefish  endorsements. 
The  vessel  harvest  capacity  rating  for 
each  of  the  permits  being  combined  is 
that  indicated  in  Table  2  of  this  part  for 
the  LOA  (in  feet)  eildorsed  on  the 
respective  limited  entry  permit. 

•  •        •        •        • 

5.  hi  §660.334,  paragraph  (a)  is 
revised  to  read  as  follows: 


IMI 


13588 


Federal  Register  /  Vol.  62.  No.  55  /  Friday.  March-  21.  1997  /  Proposed  Rules 


13589 


S66a334    Umltwl  antry  p«nnlt»— "A" 
widorMiTMnL 

(a)  A  limited  entry  permit  with  an 
"A"  endorsement  entitles  the  holder  to 
participate  in  the  limited  entry  fishery 
for  all  groundfish  species  with  the 
type(s)  of  limited  entry  gear  specified  in 
the  endorsement,  except  for  sablefish 
harvested  north  of  36"  N.  lat.  during 
times  and  with  gears  for  which  a 
sablefish  endorsement  is  required.  See 
§  660.336  for  provisions  regarding 
sablefish  endorsement  requirements. 
•        •        •        •        * 

6.  In  §660.335,  paragraph  (a)  is 
revised  to  read  as  follows: 

1680335    Umitsd  witry  fMnntts— " 
Provtelonal  A"  andorMment 

(a)  A  "provisional  A"  endorsement 
entitles  the  holder  to  participate  in  the 
limited  entry  fishery  for  all  groundfish 
species  with  the  type{s)  of  limited  entry 
gear  specified  in  the  endorsement, 
except  for  sablefish  harvested  north  of 
36°  N.  lat.  during  times  and  with  gears 
for  which  a  fixed  gear  sablefish 
endorsement  is  required.  See  §  660.336 
for  provisions  regarding  sablefish 
endorsement  requirements. 
•        •        •        •        • 

7.  §  660.336  is  revised  to  read  as 
follows: 

f  W0-33>    UnWted  antiy  p«mi<f    ■■btoll>h 
widocMnwnt. 

(a)  General.  Participation  in  the 
limited  entry  fixed  gear  sablefish  fishery 
during  the  "regular"  or  "mop-up" 
season  described  in  8  660.323  (a)(2)(iii) 
and  (iv)  north  of  36*  N.  lat..  requires  that 
an  owner  of  a  vessel  hold  (by  ownership 
or  otherwise)  a  limited  entry  permit 
with  a  longline  or  trap  (or  pot) 
endorsement  and  a  sablefish 
endorsement,  and  that  the  permit  has 
been  registered  for  use  with  that  vessel. 
During  a  period  when  the  limited  entry 
sablefish  fishery  is  restricted  to  those 
limited  entry  vessels  with  sablefish 
endorsements,  a  vessel  with  a  longline 
or  pot  limited  entry  permit  but  without 
a  sablefish  endorsement  cannot  be  used 
to  harvest  sablefish  in  the  open  access 
fishery,  even  with  open  access  gear. 

(1)  A  sablefish  endorsement  will  be 
affixed  to  the  permit  and  will  remain 
valid  when  the  permit  is  transferred. 

(2)  A  sablefish  endorsement  is  not 
separable  fratn  the  limited  entry  permit, 


and  therefore  may  not  be  transferred 
separately  from  the  limited  entry 
permit. 

(b)  Endorsement  qualifying  criteria.  A 
sablefish  endorsement  will  be  aflixed  to 
any  limited  entry  permit  that  meets  the 
sablefish  endorsement  qualifying 
criteria. 

(1)  Permit  catch  history  will  be  used 
to  determine  whether  a  permit  meets  the 
qualifying  criteria  for  a  fixed  gear 
sablefish  endorsement.  Permit  catch 
history  includes  the  catch  history  of  the 
vessel(s)  that  initially  qualified  for  the 
permit,  and  subsequent  catch  histories 
accrued  when  the  limited  entry  permit 
or  permit  rights  were  associated  with 
other  vessels.  If  the  current  permit  is  the 
result  of  the  combination  of  multiple 
permits,  then  for  the  combined  permit 
to  qualify  for  an  endorsement,  at  least 
one  of  the  permits  that  were  combined 
must  have  had  sufficient  sablefish 
history  to  quaUfy  for  an  endorsement;  or 
the  permit  must  quaUfy  based  on  catch 
occurring  after  it  was  combined,  but 
taken  within  the  qualifying  period.  The 
catch  history  of  a  permit  also  includes 
the  catch  of  any  interim  permit  held  by 
the  current  owner  of  the  permit  during 
the  appeal  of  an  initial  NMFS  decision 
to  deny  the  initial  issuance  of  a  limited 
entry  permit,  but  only  if  the  appeal  for 
which  an  interim  permit  was  issued  was 
lost  by  the  appellant,  and  the  owner's 
current  permit  was  used  by  the  owner 
in  the  1995  limited  entry  sablefish 
fishery.  The  catch  history  of  an  interim 
permit  where  the  full  "A"  permit  was 
ultimately  granted  will  also  be 
considered  part  of  the  catch  history  of 
the  "A'-permit.  Only  sablefish  catch 
regiilated  by  this  part  that  was  taken 
with  longline  or  fish  trap  (or  pot)  gear 
will  be  considered  for  this  endorsement. 

(2)  The  sablefish  endorsement 
quahfying  criteria  are:  at  least  16,000  lb 
(7,257.5  1^  round  weight  of  sablefish 
caught  with  longline  or  trap  (or  pot)  gear 
in  one  calendar  year  irom  1984  through 
1994.  All  catch  must  be  sablefish 
managed  under  this  part.  Sablefish 
taken  in  tribal  set  aside  fisheries  does 
not  qualify. 

(c)  Issuance  process.  (1)  The  FMD  will 
notify  each  limited  entry,  fixed  gear 
permit  owner  by  letter  whether  Pacific 
States  Marine  Fisheries  Commission's 
Pacific  Fisheries  Information  Network 
(PacFIN)  records  indicate  that  his 


permit  qualifies  for  a  sablefish 
endorsement.  A  person  whose  permit 
quahfies  based  on  PacFIN  information 
will  be  issued  a  revised  limited  entry 
permit  with  a  sablefish  endorsement, 
upon  payment  of  a  one-time  processing 
fee. 

(2)  Within  30  days  of  the  issuance  of 
the  letter  by  the  FMD  indicating  that 
PacFIN  records  do  not  show  that  the 
jjermit  quaUfies  for  a  sablefish 
endorsement,  a  permit  owner  may 
submit  information  to  the  FMD  to 
demonstrate  that  the  permit  quahfies  for 
a  sablefish  endorsement.  Section 
660.333(d)  sets  out  the  relevant 
evidentiary  standards  and  burden  of 
proof. 

(3)  After  review  of  the  evidence 
submitted  under  §  660.336(c)(2).  and 
any  additional  information  the  FMD 
finds  to  be  relevant,  the  FMD  will  notify 
a  permit  owner  if  the  permit  quahfies 
for  a  sablefish  endorsement.  A  person 
whose  permit  quahfies  will  be  issued  a 
revised  limited  entry  permit  with  a 
sablefish  endorsement  upon  payment  of 
a  processing  fee. 

(4)  After  review  of  the  evidence 
submitted  under  §  660.336(c)(2),  and    . 
any  additional  information  the  FMD 
finds  to  be  relevant,  the  FMD  will  notify 
a  permit  owner  in  writing  if  his  permit 
does  not  quahfy  for  a  sablefish 
endorsement. 

(5)  Within  30  days  of  the  issuance  of 
a  letter  under  §  660.336(c)(4)  that  a 
permit(or  interim  permit)  does  not 
qualify  for  a  sablefish  endorsement,  an 
appeal  may  be  filed  with  the  Regional 
Administrator.  The  appeal  must  be  in 
writing  and  must  allege  facts  or 
circumstances,  and  include  credible 
evidence,  demonstrating  why  the  permit 
(or  interim  permit)  qualifies  for  the 
sablefish  endorsement.  The  appeal  of  a 
denial  of  a  sablefish  endorsement  will 
not  be  referred  to  the  Coimcil  for  a 
recommendation  imder  §  660.340(e). 

(6)  Absent  good  cause  for  further 
delay,  the  Regional  Administrator  will 
issue  a  written  decision  on  the  appeal 
within  45  days  of  receipt  of  the  appmal. 
The  Regional  Administrator's  decision 
is  the  final  administrative  decision  of 
the  Department  of  Commerce  as  of  the 
date  of  the  decision. 

IFR  Doc.  97-7363  Filed  3-20-97;  8:45  am) 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  documents  oltier  than  rules  or 
proposed  rules  that  are  appicabie  to  the 
pubNc.  Notices  oi  hearings  and  investigations, 
comnrwttee  meetings,  agency  decisions  and 
rulings,  delegations  01  authority,  fiNng  of 
petitions  and  appications  and  agency 
statements  of  organizaiion  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Submission  for  OMB  Rsvisw; 
Commsnt  Request 

AQENCV:  Overseas  Private  Investment 

Corporation.  IDCA. 

ACTION:  Request  for  comments 

SUMMARY:  At  OPIC's  request,  the  Office 
of  Management  and  Budget  (OMB)  is 
reviewing  this  information  collection  for 
emergency  processing  for  90  days. 
Under  the  provisions  of  the  Paperworin 
Reduction  Act  (44  U.S.C.  Chapter  35), 
agencies  are  required  to  publish  a 
Notice  in  the  Federal  Roister  notifying 
the  public  that  the  Agency  is  preparing 
an  information  collection  request  for 
OMB  review  and  approval  and  to 
request  pubUc  review  and  comment  on 
the  submission.  Comments  are  being 
solicited  on  the  need  for  the 
information,  its  practical  utifity,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
imder  review  is  summarized  below. 
DATES:  Comments  must  be  received 
within  60  calendar  days  of  this  Notice. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  prepared  for 
submission  to  OMB  may  be  obtained 
bom  the  Agency  Submitting  Officer. 
Comments  on  the  form  should  be 
submitted  to  the  Agency  Submitting 
Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
OPIC  Agency  Submitting  Officer:  Lena 
Paulsen,  Manager,  Information  Center, 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
N.W..  Washmgton.  D.C.  20527;  202/ 
336-8565. 

SUMMARY  OF  FORM  UNDER  REVIEW: 

Type  of  Request:  New  form. 
Title:  Small  Business  AppUcation  for 
Financing. 
Foim  Number:  OPIC  220. 


Frequency  of  Use:  Once  per  investor 
per  project. 

Type  of  Respondents:  Business  or 
other  institutions  (except  farms); 
individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  or  dtizens  investing 
overseas. 

Reporting  Hours:  3  hours  per  project. 

Number  of  Responses:  100  per  year. 

Federal  Cost:  $3,000.00  per  year. 

Authority  for  Information  Collection: 
Sections  231  and  234  (b)  and  (c)  of  the 
Foreign  Assistance  Act  of  1961.  as 
amended. 

Abstract  (Needs  and  Uses):  The 
application  is  sent  to  U.S.  companies 
requesting  information  concerning 
OPIC's  finance  program.  The 
information  provided  by  these 
companies  is  reviewed  by  OPIC  finance 
officers  to  determine  the  soundness  of 
the  proposed  project  and  the  appUcants 
quahfication  for  receiving  OPIC 
financial  assistance. 

March  17. 1997. 
JanMS  R  Oflbit, 

Assistant  General  Counsd,  Department  of 

Legal  Affairs. 

(PR  Doc  97-7144  Filed  3-20-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Commodny  CredK  Corporation 

Farm  Service  Agency 

AvailsMlity  of  Draft  Environmental 
Assessment  (EA)  Regarding  Spartina 
Control  Cost-Shara  Program  for 
WiHapa  Bay  Estuary 

AGENCY:  Farm  Service  Agency  and 
Commodity  Credit  Corporation,  USDA. 
ACTION:  Notice. 

SUMMARY:  On  March  21, 1997,  the  Farm 
Service  Agency  (FSA)  and  the 
Commodity  Credit  Corporation  (CCC) 
will  make  available  for  pubUc  comment 
its  Draft  EA  regarding  its  proposed 
Spartina  Control  Cost-Share  Program. 
FSA  and  CCC  have  an  interest  in 
controlling  Smooth  Cordgrass  (Spartina 
altemiflora)  in  the  Willapa  Bay  Estuary 
of  Washington  State.  The  proposed 
Spartina  control  action  focuses  on  the 
coordinated  use  of  mechanical/physical 
and  chemical  treatment  methods,  also 
known  as  Integrated  Pest  Management 


(IPM),  in  an  environmentally  and 
economically  sound  maimer.  FSA  and 
CCC  welcome  pubUc  comment  from 
interested  parties  and  will  assess  and 
consider  all  comments  received. 
DATE:  Comments  must  be  received  on  or 
before  April  21, 1997to  be  assxired 
consideration. 

ADDRESS:  To  receive  a  copy  of  FSA  and 
OCC's  Spartina  Control  Cost-Share 
Program  Environmental  Assessment,  or 
to  send  comments,  mail  requests  or 
comments  to  U.S.  Department  of 
Agriculture,  Conservation  and 
Environmental  Protection  Division, 
ATTN.:  Mike  Linsenbigler.  STOP  0513, 
P.O.  Box  2415,  Washington,  DC  20250- 
2415.  Copies  may  also  be  obtained  in 
person  at  1400  Independence  Ave..  SW., 
Room  4721,  Washington.  DC  20250- 
0513,  between  the  hours  of  9:00  a.m. 
and  3:00  pjn. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mike  Linsenbigler,  202-720-6303. 
SUPPI.EMENTARY  MF0RMATK3N:  No 
administrative  action  will  be  taken  on 
the  Spartina  control  cost-share  program 
until  30  days  after  the  date  of  this 
pubhcation  in  the  Federal  Registn-. 

Aothority:  P.L  104-127,  Sec  334. 

Signed  at  Washington,  DC,  on  March  14, 
1997. 

Grant  Buntrock, 

Administrator,  Farm  Service  Agency. 
[FR  Doc.  97-7141  Filed  3-20-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[DoctiMNo.97-024N] 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  Disease  Control  and 
Prevention 

Food  artd  Drug  Administration 

[DockatNo.97N-0074 

ENVIRONMENTAL  PROTECTION 
AGENCY 

President's  Nation^  Food  Safety 
Initiative 

agency:  Food  Safety  and  Inspection 
Service,  USDA;  Centers  for  CHsease 
Control  and  Prevention,  HHS;  Food  and 
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Drug  Administration.  HHS; 
Environmental  Protection  Agency. 
ACnON:  Notice:  Public  meeting; 
establishment  of  public  dockets. 


:  The  United  States  Department 
of  Agriculture's  (USDA)  Food  Safety 
and  Inspection  Service  (FSIS)  and 
Research,  Education,  and  Economics; 
The  Department  of  Health  and  Human 
Services"  Food  and  Drug 
Administration  (FDA)  and  Centers  for 
Disease  Control  and  Prevention  (CDC); 
and  the  Environmental  Protection 
Agency  (EPA)  will  convene  a  meeting 
on  March  31  to  April  2. 1997.  to  discuss 
and  develop  for  the  President  a 
comprehensive  plan  to  reduce  the 
annual  incidence  of  fbodbome  illness 
by  enhancing  the  safety  of  the  nation's 
food  supply.  USDA  and  FDA  are  also 
estabUshing  public  dockets  to  receive 
comments  about  the  President's  Food 
Safety  Initiative  and  the  discussion  draft 
and  current  thinking  document  made 
available  on  February  21,  1997. 
DATES:  The  meeting  will  be  held  bom 
8:30  a.m.  to  5:30  p.m.  and  7:00  p.m.  to 
9K)0  p.m.  on  March  31;  8:30  a.m.  to  5:00 
p.m.  Ml  April  1;  and  from  8:30  a.m.  to 
1:30  p.m.  on  April  2, 1997.  Comments 
by  April  4. 1997. 

AOORESSCS:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Washington  on 
Capitol  Hill.  400  New  Jersey  Avenue, 
NW,  Washington.  DC  20001. 
Hm  FURTMER  MFOfMATKM  CONTACT:  To 
register  for  the  meeting,  contact 
Ms.Traci  Phebus  at  (202)  501-7138. 
FAX  (202)  501-7642.  E-mail 
HACCP.Confer«USDA.GOV. 
Participants  may  reserve  a  5-minute 
public  comment  period  when  they 
register.  Space  will  be  allocated  on  a 
first  come,  first  served  basis. 
Participants  should  also  select  the 
breakout  sessions  they  plan  to  attend 
when  they  register.  For  questions  about 
the  meeting  or  to  obtain  copies  of  the 
draft  report.  "Food  Safiaty  From  Farm  to 
Table:  A  New  Strategy  for  the  21st 
Century.  Discussion  Draft  and  Current 
Thinking,  A  National  Food  Safety 
hiitiative."  contact  Mr.  Charles  Danner. 
FSIS.  at  (202)  501-7136  or  Ms.  Karen 
Carson,  FDA.  at  (202)  205-5140.  Copies 
of  the  draft  report  also  are  available 
from  the  following:  FSIS  at  http:// 
www.usda.gov/fsis  ot  FDA  at  http:// 
vm.cfsan.fda.gov/list.html  or  CDC  at 
http://cdc.gov/ncidod/food.htm. 
Participants  who  require  a  sign  language 
interpreter  or  other  special 
accommodations  should  contact  Ms. 
Jennifer  Callahan  at  (202)  501-7138  by 
March  24. 

SUPPtEUEMTART  MFORMATKM:  On 
January  25. 1997.  the  President  directed 


the  Secretaries  of  USDA  and  HHS  and 
the  Administrator  of  EPA  to  work  with 
consimiers.  producers,  industry.  States. 
Tribes,  universities,  and  the  public  to 
identify  ways  to  further  improve  the 
safety  of  our  food  supply.  The  President 
requested  that  the  plan  focus  on  "*  *  • 
further  improvement  of  surveillance, 
inspection,  research,  risk  assessment, 
education,  and  coordination  among 
local.  State,  and  Federal  health 
authorities." 

On  March  5.  1997.  the  first  public 
meeting  was  held  to  discuss  the 
initiative  and  the  issues  identified  by 
food  safety  experts  in  the  draft  report. 
All  attendees  received  a  copy  of  the 
draft  report  and  were  encouraged  to 
review  the  document  and  develop 
recommendations  related  to  the  seven 
topic  areas:  surveillance,  risk 
assessment,  research,  inspection, 
education,  and  coordination,  and 
strategic  planning  to  be  presented  at  the 
March  31  meeting. 

The  March  31  session  will  feature  a 
general  session  with  time  allotted  for 
public  comment  followed  by  concurrent 
breakout  sessions:  Bioscience  Research 
and  Coordination;  and  an  evening 
session  on  Strategic  Planning.  On  April 
1.  concurrent  breakout  sessions  will  be 
held  in  the  morning  on  Improving  Risk 
Assessment  Tools  and  Improving  Food 
Safety  Education  and  in  the  afternoon 
on  New  Early  Warning  System  for 
Foodbome  Illness  and  Maximizing 
Inspection  to  Support  HACCP.  The 
April  2  session  will  include  reports 
fitmi  each  of  the  seven  breakout  sessions 
and  public  comment. 

The  agencies  are  also  announcing  the 
establishment  of  public  dockets  about 
the  President's  Food  Safety  Initiative 
and  the  discussion  draft  and  current 
thinking  docket  made  available  on 
February  21. 1997  and  are  encouraging 
individuals  to  comment  on  the  topics 
discussed  at  the  March  5.  1997.  meeting 
as  well  as  those  listed  in  this  notice 
under  Supplementary  Information.  The 
agencies  are  also  urging  individuals 
with  comments  on  the  seven  topic  areas 
of  the  draft  report  to  submit  these 
comments  by  March  28  to  facilitate 
discussion  in  the  breakout  sessions. 
Submit  written  comments  as  follows- 
USDA/FSIS  Hearing  Clerk.  Room  3806 
South  Building,  Washington.  DC  20250- 
3700  or  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Drive. 
Room  1-23,  Rockville.  MD  20857. 
Comments  are  to  be  identified  with  the 
docket  number.  For  those  comments 
directed  to  USDA  use  Docket  No.  97- 
024N;  for  comments  directed  to  FDA. 
use  Docket  No.  97N-0074. 


Transcripts  of  the  public  meeting  may 
be  requested  in  writing  fit>m  the 
Freedom  of  Information  Office  (HFI-35). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Room  12A-16.  Rockville. 
MD  20857.  approximately  15  working 
days  after  the  meeting  at  a  cost  of  10 
cents  per  page.  The  transcript  of  the 
public  meeting  and  all  submitted 
comments  will  be  available  for  public 
examination  at  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Done  at  Washington.  DC.  on  March  17, 
1997. 

Thomaa  I.  Billy. 

Administrator.  Food  Safety  and  bupection 
Service. 

Frad  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug  Administration. 
DouU  E.  ShrilMr. 

Associate  Director/Washington.  Centers  for 
Disease  Control  and  Prevention. 
Oua  Miaenra, 

Deputy  Assistant  Administrator  for  Water, 
Environmental  Protection  Agency. 

[PR  Doc  97-7155  Filed  3-l»-97;  9:53  am) 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Rasourcas  Conaarvation 
Sarvioa 

Brown  Lake  Hydrologic  Rastoration 
(CS-09);  Calcaaiau  and  Cameron 
Parlahaa,  LA 

AOaiCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact 


Description  of  Action 

The  United  States  Department  of 
Agriculture.  Natural  Resources 
Conservation  Service,  proposes  to 
implement  a  hydrologic  restoration  plan 
on  the  Brown  Lake  wetlands  in 
Cameron  Parish,  Louisiana.  The  project 
involves  the  installation  of  five 
corrugated  aluminum  culverts,  each 
with  a  ten  foot  wide  variable  crest  weir 
inlet  section  with  a  six  inch  wide 
vertical  slot  and  a  flap  gate;  a  seven  foot 
Mnde  variable  crest  structure  with  flap 
gate;  and  two  corrugated  aluminum 
pipes  with  flap  and  screw  gates; 
excavate  and  place  approximately 
93,000  cubic  yards  of  earth  fill  to  repair 
and  maintain  about  32.000  Unear  feet  of 
boundary  levee  and  plug  abandoned  oil 
field  canals;  and  excavate  and  place 
approximately  18.300  cubic  yards  of 
earth  fill  to  construct  25,000  linear  feet 
of  terraces. 


Factors  Considered  in  Determination 

The  Brown  Lane  Environmental 
Assessment  was  prepared  in  order  to 
assess  potential  impacts  of  the  project. 
In  this  document,  no  significant  adverse 
impacts  to  important  habitat, 
endangered  species,  recreation,  or  other 
resources  were  found.  No  known 
National  Register  of  Historic  Places 
properties  are  in  the  vicinity  of  the 
project  area. 

Impacts  to  any  significant  cultural 
resources  in  the  area  will  be  minimal,  if 
any. 

Public  Involvement 

Upon  signature  of  the  Finding  of  No 
Significant  Impact  (FONSI),  a  Notice  of 
Availabihty  will  be  sent  to  concerned 
federal,  state,  local,  and  other 
organizations  and  individuals  known  to 
have  an  interest  in  the  proposed  project. 
The  proposed  project  has  been 
coordinated  with  the  U.S.  Fish  and 
Wildlife  Service.  National  Marine 
Fisheries  Service.  Enviroimiental 
Protection  Agency — Region  VI.  U.S. 
Army  Corps  of  Engineers — New  Orleans 
District.  Advisory  Council  on  Historic 
Preservation,  Governor's  Executive 
Assistant  for  Coastal  Activities. 
Louisiana  Department  of  Natural 
Resources — Coastal  Restoration 
Division.  Louisiana  Department  of 
Natural  Resources — Coastal 
Management  Division.  Louisiana 
Department  of  WildUfe  and  Fisheries. 
Louisiana  Department  of  Environmental 
Quahty.  and  Louisiana  State  Historic 
Preservation  Officer. 

Conclosion 

This  office  has  assessed  the 
environmental  impacts  of  the  proposed 
work  and  has  determined  that  the 
project  will  have  no  significant  adverse 
impacts  upon  the  human  environment. 
Therefore,  no  Environmental  Impact 
Statement  (EIS)  wiU  be  prepared. 

Dated:  March  6. 1997. 
Danald  W.  GoluMrt. 

(FR  Doc.  97-7154  Filed  3-20-97;  8:45  am] 
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COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procuramant  List  Proposad  Addnions 

AQENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Sevraely 

Disabled. 

ACTION:  Proposed  additions  to 

prociirement  list. 

SUMMARY:  The  Committee  has  received 
propo6al(s)  to  add  to  the  Procurement 


List  a  conmiodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabiUties. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  April  21. 1997. 

ADDRESS:  Committee  for  Piirchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  MFORMATKM:  This 
notice  is  pubUshed  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
other%vise  indicated)  will  be  required  to 
prociu«  the  commodity  and  services 
Usted  below  htjm  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabiUties.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
fectors  considered  for  this  certification 
were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.Q  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 


Conunodity 

Helmet  Assembly.  Combat  Vehicle 

Crewman 
847O-0O-NIB-O003 
(Requirements  for  the  U.S.  Army 

Soldiers  Systems  Command.  Natick, 

Massat:husetts) 
NPA:  Washington-Greene  County 

Branch.  PAB  Washington, 

Pennsylvania 

So-vice 

Food  Service 
Goodfellow  Air  Force  Base.  Texas 
NPA:  MHMR  Services  for  the  Concho 
Valley  San.  Angelo.  Texas 

Grounds  Maintenance 
Recreation  Areas 
Hickam  Air  Force  Base.  Hawaii 
NPA:  Makaala  Inc.  Hcmolulu.  Hawaii 

Beverly  L.  Milkman. 

£xecutfve  Director. 

(FR  Doc.  97-7195  Filed  3-20-97;  8:45  am) 
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Procuramant  Uat;  Additiona 

AOENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  procurement 

list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  21.  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPlBieiTARY  MFORMATKM:  On 
December  13. 1996  and  February  7, 
1997,  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  pubUshed  notices  (61  FR 
65520  and  62  FR  5797)  of  proposed 
additions  to  the  Prociirement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capabihfy  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C 
46-48C  and  41  CFR  51-2.4. 1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
fectors  considered  for  this  certification 
were: 
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1.  The  action  wiU  not  result  in  any 
additional  reporting,  recordlceeping  or 
other  compUance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Duphcating/Distribution  Computer 
Output  Nficrofilm 

Sociai  Security  Administration 

Office  of  Acauisition  and  Grants 

Baltimore,  Maryland 
Grounds  Maintenance 

Wheeler  Army  Airfield,  Hawaii  and 
Outlying  Air  Force  Installations 

This  action  does  not  affect  ciurent 
contracts  awarded  prior  to  the  elective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Bwiy  L  Milkman. 
Executive  Director. 
IFR  Doc.  97-7196  Filed  3-20-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 
Sarvice  Annual  Survey 

ACTION:  Proposed  collection;  comment 
requested 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  20. 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Qearance  Officer,  Department  of 
Commerce,  Room  5327. 14th  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ruth  A.  Bramblett. 
Bureau  of  the  Census.  Room  2775-FOB 
3.  Washington.  DC  20233-6500.  (301) 
457-2766. 

SUPPLEMENTARY  MFORMATKM 

I.  Abotract 

The  Service  Annual  Survey  (SAS) 
provides  dollar  volume  estimates  of  the 
total  output  of  personal,  business, 
amusement,  social,  health,  and  other 
professional  services  in  the  United 
States.  The  Bureau  of  Economic 
Analysis  (BEA),  the  primary  Federal 
user,  uses  the  information  in  developing 
the  national  income  and  product 
accounts,  compiling  benchmark  and 
annual  input-output  tables,  and 
computing  gross  domestic  product  by 
industry.  The  Bureau  of  Labor  Statistics 
(BLS)  uses  the  data  as  input  to  its 
Producer  Price  Indexes  and  in 
developing  productivity  measiuements. 
Other  government  agencies  such  as  the 
Health  Care  Financing  Administration 
(HCFA)  use  the  data  for  program, 
planning,  and  development.  The  Census 
Bureau  uses  these  data  to  provide  new 
insight  into  changing  structural  and  cost 
conditions  that  will  directly  impact  the 
plaiming  and  design  of  future  economic 
census  questionnaires.  Private  industry 
uses  the  data  in  planning  and  as  a  tool 
for  marketing  analysis.  D^ta  are 
collected  bom  all  of  the  largest  firms 
and  from  a  sample  of  small-  and 
medium-sized  businesses,  selected 
using  a  stratified  random  sampling 
procedure.  The  SAS  sample  is 
reselected  periodically,  generally  at  5- 
year  intervals.  The  largest  firms 
continue  to  be  canvassed  when  the 
sample  is  re-drawn,  while  nearly  all  of 
the  small-  and  medium-sized  finns  from 
the  old  sample  are  replaced.  The  1996 
SAS  introduced  a  new  sample  based  on 
1992  census  results  and  expanded  the 
aimual  coverage  to  include  Standard 
Industrial  Classification  8299.  Schools 
and  Educational  Services.  The  number 
of  firms  surveyed  and  the  amount  of 
burdoa  hours  increases  as  a  result  of  the 
implementation  of  the  new  sample  and 
expanded  coverage. 

n.  Method  of  Collection 

We  will  collect  this  information  by 
mail. 

m.  DaU 

OMB  Number:  0607-0422 

Form  Ntunber:  B-500T.  B-500T1.  B- 
500T2.  B-500T3.  B-500T4,  B-500T5.  B- 
500T6,  B-500M,  B-500M1.  B-500M2. 
B-500M3. 

Type  of  Review:  Regular  Submission. 


Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions.  Government  hospitals. 

Estimated  Number  of  Respondents: 
33.000. 

Estimated  Time  Per  Response:  0.4 
hours. 

Estimated  Total  Annual  Burden 
Hours:  13.200. 

Estimated  Total  Annual  Cost:  The 
total  cost  in  fiscal  year  1997  for  the 
Service  Aimual  Survey  is  $3,507,000  all 
borne  by  the  Bureau  of  the  Census.  The 
cost  to  the  respondent  is  estimated  to  be 
$660,000.  based  on  an  annual  response 
burden  of  13,200  hours  and  a  rate  of  $50 
per  hour  to  complete  the  form. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13.  United 
States  Code.  Sections  182.  224.  and  225. 

IV.  Request  fior  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  acciiracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty.  utiUty.  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  pubhc 
record. 

Deted:  March  17, 1997. 
Linda  Engefaaeiar. 

Departmental  Forms  Oeartmce  Officer.  Office 
of  Management  and  Organization. 
(FR  Doc.  97-7125  FUed  J-20-97;  8:45  a.m.| 
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Transportation  Annual  Survay 

ACTION:  Proposed  collection;  comment 
requested. 

SUMMARY:  The  Departmmt  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
pubhc  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  ccmtinuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 


DATES:  Written  comments  must  be 
submitted  on  or  before  May  20. 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327. 14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ruth  Bramblett.  Bureau  of 
the  Census,  Room  2775-FOB  3, 
Washington,  DC  20233-6500,  (301)  457- 
2766. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Transportation  Annual  Survey 
(TAS)  provides  detailed  estimates  of 
revenue  and  expenses  for  the 
commercial  motor  freight  transportation 
and  pubhc  warehousing  industries.  The 
Bureau  of  Economic  Analysis  (BEA),  the 
primary  Federal  user,  uses  the 
information  in  developing  the  national 
income  and  product  accounts, 
compiling  benchmark  and  annual  input- 
output  tables,  and  computing  gross 
domestic  product  (GDP)  by  industry. 
Agencies  of  the  U.S.  Department  of 
Transportation  (DOT)  use  the  data  for 
policy  development  and  program 
management  and  evaluation.  The 
Bureau  of  Labor  Statistics  (BLS)  uses 
these  data  as  inputs  to  its  Producer  Price 
Indexes  and  in  developing  productivity 
measurements.  The  Census  Bureau  uses 
these  data  to  provide  new  insight  into 
changing  structural  and  cost  conditions 
that  will  impact  the  planning  and 
design  of  future  economic  census 
questionnaires.  Private  industry  also 
uses  these  data  as  a  tool  for  marketing 
analysis.  Data  are  collected  from  all  of 
the  largest  firms  and  from  a  sample  of 
small-  and  medium-sized  businesses, 
selected  using  a  stratified  sampling 
procedure.  The  TAS  sample  is 
reselected  periodically,  generally  at  5- 
year  intervals.  The  largest  firms 
continue  to  be  canvassed  when  the 
sample  is  re-drawn,  while  nearly  all  of 
the  small-  and  medium-sized  firms  from 
the  prior  sample  are  replaced. 

n.  Method  of  Collection 

We  collect  this  information  by  mail. 
III.DaU 

OMB  Number:  0607-0798. 

Form  Number:  B-514.  B-515.  B-524. 
B-525. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
4,000. 


Estimated  Time  Per  Response:  2.73. 

Estimated  Total  Annual  Burden 
Hours:  10,908. 

Estimated  Total  Annual  Cost:  The 
total  cost  in  fiscal  3rear  1997  for  the 
Transportation  Aimual  Survey  is 
$809,000.  all  borne  by  the  Bureau  of  the 
Census.  The  cost  to  the  respondent  is 
estimated  to  be  $545,400,  based  on  an 
annual  response  burden  of  10.908  hours 
and  a  rate  of  $50  per  hour  to  complete 
the  form. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13,  United 
States  Code;  Sections  182,  224,  and  225. 

IV.  Request  for  Caaunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utihty.  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  17. 1997. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc  97-7126  Filed  3-20-97;  8:45  ami 
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Foraign-Trade  Zonas  Board 
[Order  No.  87q 

Grant  of  Authority  for  Sutnona  Status; 
Shall  Oil  Company  (Oil  Refinery); 
lAadison  County,  Illinois 

Pursiiant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order. 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C 
81a-81u)  (the  Act),  the  Foreign-Trade 


Zones  Board  (the  Board)  is  authorized  to 
grant  to  quahfied  corporations  the 
privilege  of  estabhshing  foreign-trade 
zones  in  or  ad)acent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
estabhshment  of  special-purpose 
subzones  when  existing  zone  faciUties 
cannot  serve  the  specific  use  involved; 

Whereas,  an  appUcation  from  the  Tri- 
Qty  Port  District,  grantee  of  Foreign- 
Trade  Zone  31,  for  authority  to  establish 
special-purpose  subzone  status  at  the  oil 
refinery  complex  of  Shell  Oil  Company, 
at  sites  in  Madison  County.  Illinois,  was 
filed  by  the  Board  on  April  17. 1996. 
and  notice  inviting  pubUc  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  32-96. 61  FR  18379.  4-25-96). 
and  amended  to  include  two  additional 
sites  on  September  26,  1996  (61  FR 
55268.  10-25-96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  amended 
apphcation  would  be  in  the  pubhc 
interest  if  approval  is  subject  to  the 
conditions  hsted  below; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
oil  refinery  complex  of  Shell  Oil 
Company,  at  sites  in  Median  County, 
Illinois  (Subzone  31B).  at  the  locations 
described  in  the  amended  application, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  §  400.28.  and 
subject  to  the  following  conditions: 

1.  Foreign  status  (19  CFR  §§  146.41. 
146.42)  products  consumed  as  fuel  for 
the  refinery  shall  be  subject  to  the 
appUcable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
§  146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  §  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #2709.00.1000— 
#2710.00.1050.  #2710.00.2500  and 
#2710.00.4500  which  are  used  in  the 
prodiiction  of: 

— Petrochemical  feedstocks  and  refinery 
by-products  (examiners  report. 
Appendix  C); 
— Products  for  export;  and, 
— Products  ehgible  for  entry  under 
HTSUS  #9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  imtil 
September  30.  2000,  subject  to 
extension. 
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Signed  at  Washington,  E)C.  this  10th  day  of 
March  1997. 

Robart  S.  LaKoMa. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 
lohD  J.  Da  Ponta,  Jr., 
Executive  Secretary. 

(FR  Doc  97-7243  Filed  3-20-47:  8:45  am] 
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[OftfwNaSrq 

Grant  of  Authority  for  Subzone  Status; 
Marathon  ON  Company  (Oil  Raflnery); 
Wayna  County  (Datrott  Area),  M 

Piirsuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C  81a-61u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ipoTts  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  quahfied  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
estabUshment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  appUcation  from  the 
Greater  Detroit  Foreign-Trade  Zone, 
Inc..  grantee  of  Foreign-Trade  Zone  70, 
for  authority  to  establish  special- 
purpose  subzone  status  at  the  oil 
refinery  complex  of  Marathon  Oil 
Company,  at  sites  in  Wayne  County 
(Detroit  area),  Michigan,  was  filed  by 
the  Board  on  May  28,  1996.  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  45-96. 
61  FR  28839,  6-6-96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  pubUc  interest  if 
approval  is  subject  to  the  conditions 
listFxl  below; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
oil  refinery  complex  of  Marathon  Oil 
Company,  located  at  sites  in  Wayne 
County  (Detroit  area),  Michigan 
(Subzone  70T),  at  the  locations 
described  in  the  apphcation.  subject  to 


the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28,  and  subject  to  the 
following  conditions: 

1.  Foreign  status  (19  CFR  §§  146.41. 
146.42)  products  consumed  as  fuel  for 
the  refinery  shall  be  subject  to  the 
apphcable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
§  146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  §  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #2709.00.1000- 
*2710.00.1050,  and  «2710.00.2500 
which  are  used  in  the  production  of: 

— Petrochemical  feedstocks  and  refinery 
by-products  (examiners  report. 
Appendix  C); 
— Products  for  export;  and, 
— Products  eUgible  for  entry  under 
HTSUS  Tl#  9808.00.30  and 
9808.00.40  (U.S.  Government 
purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  imtil 
September  30,  2000,  subject  to 
extension. 

Signed  at  Washington,  DC,  tliis  10th  day  of 
March  1997. 


Robert  S.  1 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
lohn  J.  Da  Ponte,  Jr.. 

Executive  Secretary. 

IFR  Doc.  97-7244  Filed  3-20-97;  8:45  am] 
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[OntorNo.8801 

Grant  of  Authority  for  Subzone  Status; 
Chevron  Products  Company  (041 
ftefinery);  Perth  Amboy  (Middlesex 
County),  NJ 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  estabfishment ...  of 
foreign-trade  zones  in  p)orts  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  quahfied  corporations  the 
privilege  of  estabUshing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 


estabUshment  of  special-purpose 
subzObes  when  existing  zone  faciUties 
cannot  serve  the  specific  use  involved; 

VWiereos,  an  appUcation  bom  the  Port 
Authority  of  New  York  and  New  Jersey, 
grantee  of  Foreign-Trade  2k)ne  49,  for 
authority  to  estabUsh  special-purpose 
subzone  status  at  the  oil  refinery  of 
Chevron  Products  Company  located  in 
Perth  Amboy  (Middlesex  County),  New 
Jersey,  was  filed  by  the  Board  on 
October  21, 1996,  and  notice  inviting 
pubUc  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  78-96,  61 
FR  55954. 10-30-96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  appUcation 
would  be  in  the  pubUc  interest  if 
approval  is  subject  to  the  conditions 
Usted  below; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
oil  refinery  complex  of  Chevron 
Products  Company,  located  in  Perth 
Amboy  (Middlesex  County),  New  Jersey 
(Subzone  49F),  at  the  location  described 
in  the  appUcation,  subject  to  the  FTZ 
Act  and  Uie  Board's  regulations, 
including  §  400.28.  and  subject  to  the 
following  conditions: 

1.  Foreign  status  (19  CFR  S§  146.41. 
146.42)  products  consimied  as  fuel  for 
the  refinery  shaU  be  subject  to  the 
appUcable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 

§  146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  §  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #2709.00.1000- 
#2710.00.1050,  #2710.00.2500  and 
#2710.00.4510  which  are  used  in  the 
production  of  asphalt  and  certain 
intermediate  fuel  products  (examiners 
report.  Appendix  C); 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
September  30,  2000,  subject  to 
extension. 

Signed  at  Washington,  DC,  this  10th  day  of 
March  1997. 

Robart  S.  LaRuasa. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman. 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  97-7245  Filed  3-20-97;  8:45  am] 
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[OnlerNo.860] 

Application  of  the  Metropolitan 
Nashviile-Oavidaon  County  Port 
Authority  To  Expand  FTZ  Subzone 
78A.  Nissan  Motor  Manufacturing 
Corporation  U.&A.,  Smyrna,  IN 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  2^nes  Board  (the 
Board)  adopts  the  following  Order 

After  consideration  of  the  appUcation 
submitted  to  the  Foreign-Trade  Zones 
(FTZ)  Board  (the  Board)  by  the 
MetropoUtan  Nashville-Davidson 
Coimty  Port  Authority,  grantee  of  FTZ 
78  (filed  2-21-96),  requesting  authority 
to  expand  FTZ  Subzone  78A  (Nissan 
Motor  Manufactiiring  Corporation 
U.S.A.,  plant,  Smyrna,  Teimessee)  to 
include  a  new  plant  site  (engines/ 
transaxles)  in  Decherd,  Tennessee,  the 
Board,  finding  that  the  requirements  of 
the  FTZ  Act  and  the  Board's  regulations 
are  satisfied,  and  that  the  prop^al  is  in 
the  pubUc  interest,  approves  the 
application.  

The  approval  is  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
§  400.28.  The  Secretary  of  Commerce,  as 
Chairman  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority 
and  appropriate  Board  Order. 

Signed  at  Washington.  DC.  this  10th  day  of 
March  1997. 
Robart  S.  LaBnaaa, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponia,  Jr., 

Executive  Secretary. 

[FR  Doc  97-7242  Filed  3-20-97;  8:45  am] 
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[Dodwt  15-07] 

Foreign-Trade  Zone  39— Oalias-Fort 
Worth,  Texas  Application  for  Subzone 
Fosail  Partners  LP.  (Watches.  Sun 
Glaaaaa  and  Leather  Goods);  DaHas, 
TX 

An  appUcation  has  been  submitted  to 
the  Fcveign-Trade  Zones  Board  (the 
Board)  by  the  Dallas/Fort  Worth 
International  Airport  Board,  grantee  of 
FTZ  39,  requesting  subzone  status  for 
the  distribution  facihty  of  Fossil 
Partners  L.P.  (Fossil),  located  in 
Richardson,  Texas,  some  8  miles  north 
of  Dallas.  The  appUcation  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  2^nes  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 


400).  It  was  forBoaUy  filed  on  March  12, 
1997. 

The  Fossil  faciUty  (156,000  sq.  ft.  on 
20.41  acres;  437  employees)  is  located  at 
2280  North  Qreenville  Avenue  in 
Richardson.  It  is  used  to  distribute  a 
wide  range  of  consumer  products, 
including  fashion  watches  and 
accessories,  simglasses  and  leather 
goods,  some  of  which  are  sourced  from 
abroad  (duty  rate  range— 2.6%-14%). 
The  products  are  distributed  throughout 
the  U.S.  and  abroad. 

Zone  procedures  would  exempt  Fossil 
from  Customs  duty  payments  on  the 
foreign  products  that  are  reexported.  On 
its  domestic  sales,  it  would  be  able  to 
defer  Customs  duty  payments  on 
merchandise  that  is  sourced  from 
abroad.  The  appUcation  indicates  that 
zone  savings  would  help  improve  the 
international  competitiveness  of  the 
faciUty. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  ap{K)inted  examiner  to 
investigate  the  appUcation  and  report  to 
the  Board. 

PubUc  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shaU  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  May  20, 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitteid  during  the  subsequent 
15-day  period  Jime  4, 1997. 

A  copy  of  the  appUcation  and 
accompanying  exhibits  wiU  be  available 
for  pubUc  inspection  at  each  of  the 
foUowing  locations: 
U.S.  Department  of  Commerce  Export 

Assistance  Center,  P.O.  Box  420069, 

2050  N.  Stemmons  Fwy.,  Ste  170, 

Dallas,  Texas  75207 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  &  Pennsylvania  Avenue,  N.W., 

Washington,  D.C.  20230. 

Dated:  March  13, 1997. 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

(FR  Doc.  97-7239  Filed  3-20-97;  8:45  am] 
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International  Trade  Administration 
[A-428-818] 

Certain  Cut-to-Langlh  Cartxm  Slael 
Plate  From  Germany;  Notice  of 
Rescission  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 


ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

EFFECTIVE  DATE:  March  21, 1997. 

SUMMARY:  On  September  17, 1996,  the 
Department  of  Commerce  ("the 
Department")  pubUshed  in  the  Federal 
Register  (61  FR  48882)  a  notice 
aimouncing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  Certain  Cut- 
to-Length  Carbon  Steel  Plate  from 
Germany.  This  review  covered  the 
period  August  1, 1995  through  July  31, 
1996.  This  review  has  now  been 
rescinded  as  a  result  of  the  absence  of 
entries  into  the  U.S.  of  subject 
merchandise  during  the  period  of 
review. 

FOR  FURTHER  MFORMATICN  CONTACT: 
Nancy  Decker  or  Linda  Ludwig.  Group 
m.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone  (202)  482-1324  or 
482-3833,  respectively. 

SUPPLBeriARY  MFORMATION:  On  August 
30, 1996.  petitioners  requested  a  review 
of  A.G.  der  Dillinger  Huettenwerke 
(DilUnger).  The  Department  initiated 
this  review  on  September  17, 1996.  On 
that  same  date,  Dillinger  filed  a  letter 
certifying  to  the  Department  that  it  did 
not  export  any  subject  merchandise  that 
was  entered  for  consvimption  into  the 
United  States  during  the  period  of 
review  (PC»).  The  Department  sent  a 
no-shipment  inquiry  regarding  Dillinger 
to  U.S.  Customs  on  October  30. 1996. 
Customs  did  not  indicate  that  there 
were  any  such  entries. 

Because  the  only  firm  for  which  a 
review  was  requested  made  no  entries 
into  the  customs  territory  of  the  United 
States  during  that  POR.  the  Department 
is  rescinding  this  review.  This 
determination  is  consistent  with  the 
Department's  practice.  See  Antidumping 
Duties:  Countermiling  Duties;  Noticx  of 
Proposed  Rulemaking.  61  FR  7308, 
7317,  7365  (February  27, 1996)  (section 
351.213(d)(3)). 

This  notice  is  pubUshed  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  19  U.S.C 
§  1675  (1995),  and  19  CFR  353.22 
(1996). 

Dated:  March  12, 1997. 
Jaaaph  A.  Spatrini. 

Deputy  Assistant  Secretary,  Enforcement 

Group  m. 

IFR  Doc  97-7241  Filed  3-20-97;  8:45  am] 
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[A-a61>817] 

Cut-to-Length  Carbon  Steel  Plate  from 
Brazil;  Antidumping  Duty 
Administrative  Review;  Extension  of 
Time  Umtt 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limit. 
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SUIfMIARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  Cut-to-Length  Carbon  Steel  Plate  from 
Brazil.  This  review  covers  the  period 
August  1. 1995  through  July  31.  1996. 
EFFECTIVE  DATE:  March  21, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Samantha  Denenberg  or  Linda  Ludwig, 
Office  of  AD/CVD  Enforcement,  Group 
in.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW,  Washington, 
DC  20230;  telephone  (202)  482-0413  or 
482-3833,  respectively. 
8UPPI.EIIENTARY  MFORMATION:  Due  to  the 
complexity  of  issues  involved  in  this 
case,  it  is  not  practicable  to  complete 
this  review  within  the  original  time 
limit  The  Department  is  extending  the 
time  limit  for  completion  of  the 
preliminary  results  until  September  2, 
1997,  in  accordance  with  Section 
751(a)(3)(A)  of  the  Trade  and  Tariff  Act 
of  1930,  as  amended  by  the  Uruguay 
Roimd  Agreements  Act  of  1994.  The 
deadline  for  the  final  results  of  this 
review  will  continue  to  be  120  days 
after  publication  of  the  preliminary 
lesuhs. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C  1675 
(•)(3)(A)). 

Dated:  March  7, 1997. 

iMaph  A.  Spatrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  m. 

[FR  Doc.  97-7246  Filed  3-20-97;  8:45  am) 

lCOM«l«-oe^ 


[A-680-601] 

PtMto  Albums  and  Ptioto  Album  Hilar 
Pagaa  From  South  Korea,  Revocation 
of  tha  Antidumping  Duty  Order 

AOBICY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  revocation  of 
antidumping  duty  order. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  revocation  of  the  antidumping 
duty  order  on  photo  albums  and  photo 
album  filler  pages  from  South  Korea 
because  it  is  no  longer  of  any  interest  to 
domestic  interested  parties. 
EFFECTIVE  DATE:  March  21, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Futtner  or  Michael  Panfeld,  Import 
Administration,  Intemational  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone  (202)  482-3814. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  if  the  Secretary 
concludes  that  the  duty  order  is  no 
longer  of  any  interest  to  domestic 
interested  parties.  We  conclude  that 
there  is  no  interest  in  an  antidumping 
duty  order  when  no  interested  party  has 
requested  an  administrative  review  for 
five  consecutive  review  periods  and 
when  no  domestic  interested  party 
objects  to  revocation  (19  CFR 
353.25(d)(4)(iii)). 

On  November  27, 1996,  the 
Department  published  in  the  Federal 
Register  (61  FR  60260)  its  notice  of 
intent  to  revoke  the  antidimiping  duty 
order  on  photo  albums  and  photo  album 
filler  pages  from  South  Korea  (December 
16,  1985).  Additionally,  as  required  by 
19  CFR  353.25(d)(4)(ii).  Uie  Departinent 
served  written  notice  of  its  intent  to 
revoke  this  antidimiping  duty  order  on 
each  domestic  interested  party  on  the 
service  list.  Domestic  interested  parties 
who  might  object  to  the  revocation  were 
provided  the  opportunity  to  submit 
their  comments  not  later  than  the  last 
day  of  the  anniversary  month. 

In  this  case,  we  received  no  requests 
for  review  for  five  consecutive  review 
periods.  Furthermore,  no  domestic 
interested  party,  as  defined  under 
8353.2(k)(3),  (k)(4).  (k)(5),  or  (k)(6)  of 
the  Department's  regulations,  has 
expressed  opposition  to  revocation. 
Based  on  these  facts,  we  have  concluded 
that  the  antidumping  duty  order  on 
photo  albums  and  photo  album  filler 
pages  from  South  Korea  is  no  longer  of 
any  interest  to  interested  parties. 
Accordingly,  we  are  revoking  this 
antidumping  duty  order  in  accordance 
with  19  CFR  353.25(d)(4)(iii). 

Scope  of  the  Order 

Imports  covered  by  the  revocation  are 
shipments  of  photo  albimis  from  South 
Korea.  This  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedules  (HTS)  item  numbers 


3920.00.00,  3921.00.00,  4819.50.00, 
4820.50.00.  4820.90.00,  and  4823.90.00. 
The  HTS  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

This  revocation  applies  to  all 
unhquidated  entries  of  photo  albums 
and  photo  album  filler  pages  bom  South 
Korea  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
December  1,  1996.  Entries  made  during 
the  period  December  1,  1995,  through 
November  30, 1996.  will  be  subject  to 
automatic  assessment  in  accordance 
with  19  CFR  353.22(e).  The  Departinent 
will  instiruct  the  Customs  Service  to 
proceed  with  liquidation  of  all 
unliquidated  entries  of  this  merchandise 
entered,  or  withdrawn  fitim  warehouse. 
for  consumption  on  or  after  December  1, 
1996.  without  regard  to  antidumping 
duties,  and  to  refund  any  estimated 
antidumping  duties  collected  with 
resf)ect  to  those  entries.  This  notice  is  in 
accordance  with  19  CFR  353.25(d). 

Dated:  March  7, 1997. 
Richard  W.  Moraland, 
Acting  Depu  ty  Assistant  Secretary  for  AD/ 
CVD  Enforcement. 

[FR  Doc.  97-7250  Filed  3-20-97;  8:45  am] 
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[A-580-828  and  A-S83-827] 

Initiations  of  Antidumping  Duty 
Investigationa:  Static  Random  Access 
Memory  From  ttte  Republic  of  Korea 
and  Taiwan 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Initiation  of  antidumping 
investigation. 


EFFECTIVE  DATE:  March  21, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Shawn  Thompson  at  (202)  482-1776  or 
Roy  Unger  at  (202)  482-0651.  Import 
Administration — Room  8099, 
Intemational  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington.  EXZ  20230. 

Initiations  of  Investigatioiis 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA'). 

The  Petition 

On  February  25, 1997.  the  Department 
of  Commerce  ("the  De]>artment") 


received  a  petition  filed  in  proper  form 
by  Micron  Technology,  Inc. 
("petitioner").  The  Department  received 
supplonental  information  to  the 
petition  on  March  11. 1997. 

In  accordance  with  section  732(b)  of 
the  Act,  petitioner  alleges  that  imports 
of  Static  Random  Access  Memory 
("SRAMs")  from  the  Republic  of  Korea 
("Korea")  and  Taiwan  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Act,  and  that  such 
imports  are  matwially  injuring,  or 
threatening  material  injury  to.  an 
industry  in  the  United  States. 

The  Department  finds  that  petitioner 
has  standing  to  file  the  petition  because 
it  is  an  interested  party  as  defined  in 
section  771(9)(C)  of  the  Act. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  are  synchronous, 
asynchronous,  and  specialty  SRAMs 
from  Korea  and  Taiwan,  whether 
assembled  or  unassembled.  Assembled 
SRAMs  include  all  package  types. 
Unassembled  SRAMs  include  processed 
wafers  or  die.  imcut  die.  and  cut  die. 
Processed  wafers  produced  in  Korea  and 
Taiwan,  but  packaged  or  assembled  into 
memory  modules  in  a  third  country,  are 
included  in  the  scope;  wafers  produced 
in  a  third  country  and  assembled  or 
packaged  in  Korea  or  Taiwan  are  not 
included  in  the  scope. 

The  8co{>e  of  these  investigations 
includes  modules  containing  SRAMs. 
Such  modules  include  single  in-line 
processing  modules  ("SIPs"),  single  in- 
line memory  modules  ("SIMMs"),  dual 
in-line  memory  modules  ("DIMMs"), 
memory  cards,  or  other  collections  of 
SRAMs,  whether  unmounted  or 
mounted  on  a  circuit  board. 

The  SRAMs  subject  to  these 
investigations  are  classifiable  under 
subheadings  8542.13.8037  through 
8542.13.8049,  8473.30.10  through 
8473.30.90,  and  8542.13.8005  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  petitions  be  filed  on  behalf  of  the 
domestic  industry.  In  this  regard, 
section  732(c)(4)(A)  of  the  Act  requires 
the  Department  to  determine,  prior  to 
the  initiation  of  an  investigation, 
whether  certain  percentage  thresholds 
of  industry  support  are  satisfied.  A 
petition  meets  the  minimum 


requirements  tor  initiation  if  the 
domestic  producers  or  woricers  who 
support  the  petition  account  for  (1)  at 
least  25  percent  of  the  total  production 
of  the  domestic  like  product;  and  (2) 
more  than  50  percent  of  the  production 
of  the  domestic  like  product  produced 
by  that  portion  of  the  industry 
expressing  support  for,  or  opposition  to, 
the  petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  Act 
directs  the  Department  to  look  to 
producers  and  woriiers  who  account  for 
production  of  the  domestic  like  product. 
The  Intemational  Trade  Commission 
("ITC"),  which  is  responsible  for 
determining  whether  "the  domestic 
industry"  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry.  However,  while  both  the 
Department  and  the  ITC  must  apply  the 
scune  statutory  definition  of  domestic 
like  product,  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
Although  this  may  result  in  different 
definitions  of  the  domestic  like  product, 
such  differences  do  not  render  the 
decision  of  either  agency  contrary  to  the 
law.' 

Section  771(10)  of  the  Act  defines 
domestic  like  product  as  "a  product  that 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  %vith. 
the  article  subject  to  an  investigation 
under  this  title."  Thus,  the  reference 
point  from  which  the  domestic  like 
product  analysis  begins  is  "the  article 
subject  to  an  investigation,"  i.e..  the 
class  or  kind  of  merchandise  to  be 
investigated,  which  normally  will  be  the 
scope  as  defined  in  the  petition.    < 

As  noted  earlier,  the  scope  of  the 
petition  is  limited  to  SRAMs.  This  is  the 
petitioner's  sole  proposed  domestic  like 
product.  The  Departinent  has  no  basis 
on  the  record  to  find  this  domestic  like 
product  definition  clearly  inadequate.  In 
this  regard,  we  have  found  no  basis  on 
which  to  reject  petitioner's 
representations  that  there  are  no  clear 
dividing  lines,  in  terms  of 
characteristics  and  uses,  between 
synchronous,  asynchronous,  and 
specialty  SRAMs  .  (See  March  17. 1997. 


■  See  Algoma  Steel  Corp..  Ltd.  v.  United  States. 
688  F.  Supp.  639.  &42-t4  (OT  1968):  Hi^ 
biformation  Content  Flat  Panel  Displays  and 
Display  Glass  Therefor  from  Japan:  Final 
Determination:  Bescission  of  Investigation  and 
Partial  Dismissal  of  Petition.  56  Fed.  Reg.  32376. 
32380-81  Duly  16. 1991). 


Memorandum  to  the  File.)  The 
Department  has,  therefore,  adopted  the 
domestic  like  product  definition  set 
forth  in  the  petition. 

Our  review  of  the  production  data 
provided  in  the  petition  and  petition 
supplements  indicates  that  the 
petitioner  and  supporters  of  the  petiticm 
account  for  more  than  50  percent  of  the 
total  production  of  the  domestic  like 
product,  thus  meeting  the  standard  of 
section  732(c)(4HA)  of  the  Act.  The 
Department  received  no  expressions  of 
oppoiition  to  the  petition  from  any 
domestic  producers  or  woriiers. 
Accordingly,  the  Department 
determines  that  the  petition  is 
supported  by  the  domestic  industry. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  our  decisions  to  initiate  are 
based.  Should  the  need  arise  to  use  any   ■ 
of  this  information  in  our  preliminary  or 
final  determinations,  we  will  re- 
examine the  information  and  may  revise 
the  margin  calculations,  if  appropriate. 

Petitioner  based  export  price  ( 'EP") 
in  Korea  on  an  invoice  for  the  sale  of 
one  megabit  synchronous  SRAMs  in  a 
32x32  configuration  from  one  producer/ 
exporter  in  Korea.  Petitioner  based  EP  in 
Taiwan  on  two  price  quotations 
obtained  by  a  private  market  research 
firm  for  the  sale  of  the  same  type  of 
SRAM  from  two  producers/exporters  in 
Taiwan.  Regarding  one  of  these 
companies,  howevfr.  there  is  no 
evidence  in  the  petition  that  it  is  a 
foreign  producer.  Rather,  this  company 
appears  to  be  a  U.S.  customer  who  has 
a  manufacturing  arrangement  with  a 
Taiwanese  company.  Nonetheless, 
because  the  price  quote  involving  this 
company  related  to  merchandise 
produced  in  Taiwan,  we  have 
considered  this  offer  for  purposes  of 
initiation.  Petitioner  made  no 
adjustments  to  EP. 

With  respect  to  normal  value  ("NV"), 
petitioner  also  provided  price  quotes 
obtained  from  a  private  market  research 
firm  for  home  market  sales  in  Korea  and 
Taiwan  for  one  megabit  32x32 
synchronous  SRAMs  from  the  same 
Korean  and  Taiwanese  sources. 
Petitioner  made  no  adjustments  to  the 
home  market  price  Quotes. 

In  accordance  with  section  773(b)(2) 
of  the  Act,  petitioner  alleged  that  sales 
of  SRAMs  in  both  the  Korean  and 
Taiwanese  home  markets  were  made  at 
prices  below  the  cost  of  production 
("COP").  The  components  of  COP,  as 
enumerated  in  section  773(b)(3)  of  the 
Act,  are  the  cost  of  manufacture 
("COM"),  packing,  and  selling,  general, 
and  administrative  expenses  ("SG&A"). 
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SGftA  includes  the  company's  net 
financing  expense. 

Petitioner  calculated  COM  for  each  of 
the  Korean  and  Taiwanese  producers  for 
whom  it  obtained  sales  data  based  on  its 
own  production  experience,  adjusted  for 
labor  and  utihty  costs  in  Korea  and 
Taiwan.  Petitioner  also  adjusted 
production  costs  for  known  differences 
in  wafer  size,  where  applicable,  die  size, 
and  )rields.  Petitioner  used  each 
producar/expOTter's  most  recently 
available  financial  statem^ts  in  order 
to  derive  SGAA  and  research  and  « 
development  expenses.  Petitioner  based 
intellectual  property  expenses  on  its 
own  experience. 

We  made  the  following  revisions  to 
petitioner's  COP  calculations  for  both 
the  Korean  and  Taiwanese  companies: 
(1)  eliminated  intellectual  property 
expenses  bom  the  calculation  because 
petitioner  provided  insufficient 
evidence  that  the  foreign  producers 
inciured  such  expenses:  and  (2)  used 
the  higher  of  petitioner's  actual  yield 
experience  or  petitioner's  estimate  of 
foreign  producers'  yields  as  a 
conservative  measure  because  petitioner 
did  not  sufficiently  substantiate  its 
estimates  of  the  foreign  companfes' 
production  yields.  We  also  disallowed 
petitioner's  adjustment  of  the  Korean 
company's  fabrication  equipment 
depreciation  expense  based  on  wafer 
size  because  petitioner  was  unable  to 
provide  adequate  support  for  this 
adjustment.  Instead,  we  relied  on 
petitioner's  own  exp^ence  for  this 
expense  in  the  COM  calculaticm. 
Because  petitioner  did  not  provide 
SG&A  information  for  one  'Taiwanese 
producer,  we  reUed  on  the  experience  of 
the  other  SRAMs  producer  in 
calculating  COP  and  CV. 

The  allegation  that  the  Korean  and 
Taiwanese  producers  are  selling  the 
foreign  like  product  in  their  home 
markets  at  prices  below  their  COP  is 
based  upon  a  comparison  of  the  hrane 
market  prices  with  the  calculated  OOP. 
Based  upon  our  analysis  of  the  COP 
information  in  the  petition,  we  find 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
may  have  been  made  at  prices  below 
COP  in  accordance  with  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  cost 
investigations  with  respect  to  both 
Korea  and  Taiwan. 

To  calculate  constructed  value 
("CV"),  petitioner  used  the  same 
information  used  to  calculate  COP.  For 
purposes  of  the  petition,  petitioner  used 
a  profit  rate  of  zero  in  its  calculation  of 
CV.  The  Department  made  the  same 
revisions  to  CV  as  it  did  to  COP.  as 
discussed  above.  Because  the  home 
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market  prices  of  each  producer  are  less 
than  the  COP.  the  Department  based  htV 
onCV. 

Based  on  comparisons  of  EP  to  NV. 
the  calculated  dumping  margin  for 
SRAMs  from  Korea  is  55.36  percent  ad 
valorem.  The  calculated  dumping 
margins  for  SRAMs  from  Taiwan  range 
from  93.54  to  113.85  percent  ad 
valorem. 

Initiations  of  Investigations 

We  have  examined  the  fwtition  on 
SRAMs  from  Korea  and  Taiwan  and 
have  found  that  it  meets  the 
requirements  of  section  732  of  the  Act. 
including  the  requirements  concerning 
allegations  of  the  material  injury  or 
threat  of  material  injury  to  the  domestic 
producers  of  a  domestic  like  product  by 
reason  of  the  complained-of  imp>orts, 
allegedly  sold  at  less  than  fair  value. 
Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  SRAMs 
from  Korea  and  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  Unless  extended, 
we  will  make  our  preliminary 
determinations  by  August  4. 1997. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act.  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
government  of  Korea,  as  well  as  to  the 
authorities  of  Taiwan.  We  will  attempt 
to  provide  a  copy  of  the  public  version 
of  the  petition  to  each  exporter  named 
in  the  petition  (as  appropriate). 

nc  Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  by  April  11, 
1997,  whether  there  is  a  reasonable 
indication  that  imports  of  SRAMs  from 
Korea  and  Taiwan  are  causing  material 
injury,  or  threatening  to  cause  material 
injury,  to  a  U.S.  industry.  A  negative 
ITC  determination  in  either  of  the 
investigations  %vill  result  in  that 
investigation  being  terminated; 
otherwise,  the  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

Dated:  March  17. 1997. 
Robert  S.  LaKnau, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc  97-7251  Filed  3-20-97;  8:45  am) 

MUMO  OOOC  1S1A-06-P 


National  Insthutas  of  Haaltti.  et  aL; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  consolidated 
pursiiant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  StaL  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  N.W..  Washington.  D.C 

Docket  Number:  96-133.  Applicant: 
National  Institutes  of  Health.  Bethesda. 
MD  20892.  Instrument:  Electron 
Microscope.  Model  CM120. 
Manufocturer:  Philips.  The  Netherlands. 
Intended  Use:  See  notice  at  62  FR  4032. 
January  28.  1997.  Order  Date:  August 
20. 1996. 

Docket  Number:  96-135.  Applicant: 
Medical  University  of  South  Carolina. 
Charleston,  SC  29425.  Instnmaent: 
Electron  Microscope,  Model  JEM-1210. 
Manufacturer:  JEOL,  Ltd..  Japan. 
Intended  Use:  See  notice  at  62  FR  4032, 
January  28. 1997.  Order  Date:  October 
17. 1996. 

Docket  Number:  96-140.  AppUcant: 
Associated  Universities,  Inc..  Upton,  NY 
11973.  Instrument:  Electron  Microscope 
with  Accessories,  Model  JEM-3000F. 
Manufacturer:  JEOL.  Ltd..  Japan. 
Intended  Use:  See  notice  at  62  FR  5619. 
February  6. 1997.  Order  Date: 
September  24, 1996. 
Comments:  None  received. 
Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactiwed  in  the  United 
States  at  the  time  the  instruments  were 
ordered. 

Reasons:  Each  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM.  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  each  instrument. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
fFR  Doc.  97-7247  Filed  3-20-97;  8:45  am] 
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Oklahoma  State  University,  et  al.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 


Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5KX)  P.M.  in 
Room  4211.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  N.W..  Washington.  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  vtilue  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
SUtes. 

Docket  Number:  96-131.  Applicant: 
Oklahoma  State  University,  Stillwater, 
OK  74078.  Instrument:  Ti:Sapphire 
Laser,  Model  MBR-110.  Manufactiuen 
Microlase  Optical  Systems  Ltd.,  United 
Kingdom.  Intended  Use:  See  notice  at  62 
FR  4032,  January  28, 1997.  Reasons:  The 
foreign  instnunent  provides:  (1)  a 
tunable  bandwith  between  700 — 
1050nm,  (2)  single  frequency  output  of 
IW  for  7W  pump  (at  peak  Ti:S  gain)  and 
(3)  a  scan  length  of  0-30  GHz  at  800nm. 

Docket  Number.  96-132.  Applicant: 
National  Institutes  of  Health,  Bethesda, 
MD  20892.  Instrument:  Stopped-Flow 
Spectrometer,  Model  SX.18MV. 
Manufacturer:  Applied  Photophysics 
Ltd.,  United  Kingdom.  Intendied  Use: 
See  notice  at  62  FR  4032,  January  28, 
1997.  Reasons:  The  foreign  instnunent 
provides:  (1)  a  sequential  stopped-flow 
drive  with  multimixing  capability,  (2) 
full  anaerobic  capability  and  (3)  an 
integrated  photodiode  array  detector. 

Docket  Number:  96-134.  Apphcant: 
U.S.  Geological  Survey,  Reston,  VA 
20192.  Instrument:  Mass  Spectrometer, 
Model  Deltat*".  Manufacturer:  Finnigan 
MAT,  Germany.  Intended  Use:  See 
notice  at  62  FR  4032,  January  28, 1997. 
Reasons:  The  foreign  instrument 
provides:  (1)  a  6-cup  Farraday 
multicollector,  (2)  online  carbonate 
preparation  and  elemfflital  analyzer 
inlets  and  (3)  an  external  precision  of 
0.(X)6  per  mil  with  10  bar  )il  samples  of 
OO2. 

The  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purposes.  We  know  of  no  instnmient  or 
apparatus  being  manufactxired  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.CtmI. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  97-7248  Filed  3-20-97;  8:45  am] 


State  University  of  New  York, 
Binghamton,  et  al.;  Notice  of 
Consolidated  Decision  on  Applicattons 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington.  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  96-121.  Applicant: 
State  University  of  New  York, 
Binghamton,  NY  13902-6000. 
Instrument:  Binocular  Eye  Tracking 
System,  Model  ET4.  Manufacturer 
AMTech,  Germany.  Intended  Use:  See 
notice  at  62  FR  979,  January  7. 1997. 
Reasons:  The  foreign  instrument 
provides:  (1)  Precise  measiu«ment  of 
oculomotor  trajectories  without  artifacts 
due  to  shifting  of  liquid  in  the  eyeball 
during  eye  rotation  for  study  of 
movement  contingent  display  changes 
and  (2)  computer  software  for 
examining  binocular  coordination. 
Advice  received  from:  University  of 
Pennsylvania,  February  27, 1997. 

Docket  Number:  96-125.  Applicant: 
Smithsonian  Institution,  Washington, 
DC  20005.  Instrument:  Biological 
Cryostage,  Model  BCS  196. 
Manufacturer.  Tinknm  Scientific 
Instruments  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  62  FR  2133. 
January  15, 1997.  Reasons:  The  foreign 
instnmient  provides:  (1)  Cooling  of  the 
cryostage  down  to  -  196'Xi;  using 
impressurized  liquid  nitrogen.  (2)  a 
cooling  rate  of  O.Ol'C/min.  to  100"C/ 
min.  and  (3)  program  controlled 
supercooling.  Advice  received  fit>m: 
National  In.<^tutes  of  Health.  December 
16, 1996. 

Docket  Number  96-126.  Applicant: 
Cornell  University.  Ithaca.  NY  14850. 
Instrument:  IR  Mass  Spectrometer, 
Model  DeltaP^.  Manufacturer:  Finnigan 
MAT.  Germany.  Intended  Use:  See 
notice  at  62  FR  2133.  January  15, 1997. 
Reasons:  The  foreign  instnunent 
provides:  (1)  An  abundance  sensitivity 
of  1500  molecules  CO2  per  mass  44  ion 
at  the  collector,  (2)  mass  range  of  1-70 
at  3  keV  and  (3)  a  viscous  gas  flow  dual 
inlet  system.  Advice  received  from: 


National  Institutes  of  Health.  December 

16. 1996. 

Docket  Number:  96-128.  Applicant: 
Montana  State  University.  Bozeman.  MT 
59717-0352.  Instrument:  Real-time 
Microbial  Analysis  System,  Model 
ChemScan.  Manufacturer:  Chemunex 
SA,  France.  Intended  Use:  See  notice  at 
62  FR  2133,  January  15. 1997.  Reasons: 
The  foreign  instrument  provides:  (1) 
Discrimination  of  staincMi  bacteria  or 
other  microbes  (yeasts,  molds,  spores) 
from  non-microbial  particles  and  (2) 
concurrent  identification  and  viability 
assessment  of  target  species.  Advice 
received  from:  National  Institutes  of 
Health.  December  16. 1996. 

Docket  Number:  96-136.  Applicant: 
University  of  Cahfornia.  Beikeley. 
Berkeley.  CA  94720-5600.  Instrument: 
(4  each)  Broadband  Seismometers. 
Model  STS-2.  Manufacturer:  G. 
Streckeisen  AG,  Switzerland.  Intended 
Use:  See  notice  at  62  FR  4033.  January 

28. 1997.  Reasons:  The  foreign 
instrument  provides:  (1)  A  flat  velocity 
response  and  output  (within  3  dB)  over 
a  range  of  120  seconds  to  50  Hz  and  (2) 
a  high  difierential  voltage  range  (40 
volts  peak  to  peak)  for  a  large  dynamic 
range.  Advice  received  from:  U.S. 
Geological  Survey.  February  24, 1997. 

Docket  Number:  96-137.  Applicant: 
Cornell  University.  Ithaca.  NY  14850. 
Instrument:  Mass  Spectrconeter,  Model 
GEO  20-20.  Manufacturer  Europe 
Scientific  Ltd.,  United  ICingdom. 
Intended  Use:  See  notice  at  62  FR  4032. 
January  28, 1997.  Reasons:  The  foreign 
instrument  provides:  (1)  An  abundance 
sensitivity  of  <10  ppm  for  CO2 — dual 
inlet  mode.  (2)  analytical  precision  of 
2Sio  for  10  changeovers  at  natural 
abundance  and  (3)  a  120"  extended 
geometry  magnetic  sector  analyzer. 
Advice  received  from:  National 
Institutes  of  Health.  January  13, 1997. 

A  private  university  research 
department,  the  U.S.  Geological  Siirvey 
and  the  National  Institutes  of  Health 
advise  that  (1)  the  capabilities  of  each  of 
the  foreign  instruments  described  above 
are  pertinent  to  each  applicant's 
intended  purpose  and  (2)  they  Imow  of 
no  domestic  instnunent  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instnunent 

We  know  of  no  other  instrument  or 
apparatus  being  manufactiired  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instnunents. 
Frank  W.  Oari. 

Director,  Statutory  Impmt  Programs  Staff. 
[FR  Doc  97-7249  Filed  3-20-97;  8:45  am] 
■■JJNQ  COM  »i«-os-r 
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Applications  for  Duty-Frse  Entry  of 
Scientific  instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  conuneats  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C  20230.  AppUcations  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  97-014.  AppUcant: 
University  of  New  Orleans,  Department 
of  Chemistry,  2000  Lakeshore  Drive, 
New  Orleans,  LA  70148.  Instrument: 
Mass  Spectrometer,  Model  VG 
AutoSpec.  Manu&cturer:  Micromass, 
bic.  United  Kingdom.  Intended  Use: 
The  article  is  intended  to  be  used  for 
studies  of  compounds  (anti-convulsant 
compoxmds,  cocaine  analogues, 
carceplexes,  glycoUpids,  phosphazine 
derivatives,  natural  toxins  and 
environmental  pollutants)  synthesized 
in  coordination  with  on-going  research 
in  organic,  inorganic,  physical  and 
analytical  chemistry  laboratories.  The 
obiectives  of  the  investigations  will  be 
identification  of  compounds  polluting 
the  environment,  synthesis  of  new 
products  for  the  treatment  of  drug 
addiction,  synthesis  of  new  drugs  for 
the  treatment  of  epilepsy  and  related 
disorders,  and  remediation  of 
environmental  pollution.  In  addition, 
the  instrument  will  be  used  for 
educational  purposes  in  the  courses 
CHEM  4030  histrumental  Analysis 
Laboratory  and  CHEM  6117  Advanced 
Mass  Spectrometry.  Apphcation 
acoefKed  by  Cramnissioner  of  Customs: 
February  6, 1997. 

Docket  Number:  97-016.  AppUcant: 
Duke  University,  Free-Electron  Laser 
Laboratory,  LaSalle  Street  Extension, 
Durham,  NC  27708-0319.  Instrument: 
Interferometer.  Manufacturer:  SF  SDB 
"Granat  •,  C.I.S.  Intended  Use:  The 
instnunent  will  be  used  for  studies  of 
the  following  phenomena:  (1)  Extremely 
narrowband,  nonlinear  optical  processes 
in  soUds  and  gases,  e.g.  surface  studies, 
(2)  chemical  reaction  dynamics  under 
single  mode  excitation,  e.g.  isotope 
separation,  (3)  molecular  energy  transfer 
in  long-Uved  excited  states,  (4)  highly 


resolved  and  efficient  spectral  hole 
burning,  (5)  the  strength  and  shape  of 
"forbidden"  transitions  and  (6)  the 
efficiency  of  nonlinear  fi^uency- 
mixing  interactions.  Apphcation 
accepted  by  Commissioner  of  Customs: 
February  11, 1997. 

Docket  Number:  97-017.  AppUcant: 
University  of  CaUfomia,  San  Diego, 
Department  of  Medicine  0931, 9500 
Gihnan  Drive,  La  JoUa,  CA  92093-0931. 
Instrument:  Sleep  Recorder,  Model 
Vitaport  2.  Manufacturer:  TEMEC 
Instruments  BY,  The  Netherlands. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  the  effects  of 
microgravity  on  the  human  body, 
especially  sleep  functions,  circadian 
rhythm  changes  and  pulmonary 
function.  Apphcation  accepted  by 
Commissioner  of  Customs:  February  11, 
1997. 

Docket  Number:  97-018.  AppUcant: 
Ohio  University,  Department  of 
Biological  Sciences,  Irvine  Hall,  Athens, 
OH  45701.  Instrument:  Electron 
Microscope,  Model  JEM-1010. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  The  instrument  will  be 
used  for  processing  of  biological  tissues 
in  various  studies  of  muscles,  the 
nervous  system,  mosquitoes,  Antarctic 
fishes  and  the  invertebrate  digestive 
system  to  show  the  subtle  changes  and 
the  minute  structural  adaptations  of  the 
tissues.  Apphcation  accepted  by 
Commissioner  of  Customs:  February  13, 
1997. 

Docket  Number:  97-019.  AppUcant: 
The  Johns  Hopkins  University,  3400  N. 
Charles  Street,  Baltimore,  MD  21218. 
Instrument:  Fiber-Electrode 
Micromanipulator.  Manufacturer 
Thomas  Recording  Sd.  Res.,  Germany. 
Intended  Use:  The  instrument  will  be 
used  in  studies  of  brain  functions; 
specifically,  how  do  neurons  in  the 
brain  process  sensory  information? 
Apphcation  accepted  by  Commissioner 
of  Customs:  February  20,  1997. 

Docket  Number:  97-020.  AppUcant: 
University  of  Texas  at  Austin,  Marine 
Science  Institute,  750  Channelview 
Drive,  Port  Aransas,  TX  78373. 
Instiiunent:  IR  Mass  Spectrometer, 
Model  CCLTAt*-.  Manufacturer. 
Finnigan  MAT,  Germany.  Intended  Use: 
The  article  is  intended  to  be  used  for 
microbiological,  ecological, 
physiological  and  chemical  studies  of 
the  ocean.  This  research  wiU  use  the 
stable  isotope  compositions  of  the 
bioactive  elements,  such  as  carbon, 
nitrogen  and  sulfur  to  delineate 
metaboUc  pathways,  understand  food 
webs  in  nat\ual  environments  and 
determine  the  sources,  transformations 
and  fates  of  these  elements  in 
ecosystems.  The  instnunent  will 


determine  the  carbon  nitrogen  and 
sulfur  isotopic  ratios  of  gases,  solids  and 
Uquids  in  the  natuiral  state  with  minimal 
sample  preparation.  Apphcation 
accepted  by  Commissioner  of  Customs: 
February  20, 1997. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  97-7240  Filed  3-20-97;  8:45  am] 
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Telecommunications  Trade  Mission  to 
Rome 

agency:  International  Trade 
Administration,  Department  of 
Commerce. 
ACTION:  Notice. 

summary:  The  Deputy  Assistant 
Secretary  for  Technology  and  Aerospace 
Industries  will  lead  a 
telecommimications  trade  mission  to 
Rome,  Italy  on  May  11-14, 1997.  The 
mission's  goal  is  to  provide  first-hand 
market  information  and  access  to  key 
ItaUan  government  officials  and 
potential  business  partners  for  7  to  15 
U.S.  telecom  firms  desiring  to  expand 
their  presence  in  the  Itahan  market. 
New  opportunities  for  U.S.  firms  are 
being  opened  by  the  Uberalization  of 
ItaUan  regulatory  poUcy  to  aUow 
competition  in  telecom  services  and 
related  infi-astructure. 
DATES:  Interested  U.S.  firms  shoidd 
apply  to  participate  in  the  mission  as 
soon  as  possible.  All  apphcation 
requirements  must  be  completed  by 
April  11. 

FOR  FURT>CR  MFORMATXM  CONTACT: 
Requests  for  further  information  should 
be  addressed  to  the  Project  Officer, 
Myles  Denny-Brown,  VJoom  4324,  the 
Department  of  Commerce,  Washington, 
D.C,  20230.  Due  to  the  short  deadline, 
it  is  recommended  that  replies  be  by  fax 
at  (202)  482-5834  or  phone  at  (202) 
482-0398. 

SUPPLaiENTARY  MFORMATKM:  The 
criteria  for  selection  of  mission 
participants  are: 

•  Relevance  of  a  company's  business 
line  to  mission  goals 

•  Timeliness  of  completed 
appUcation  by  company  (including 
participation  fee) 

•  Minimum  of  seven,  minrifniiTn  of 
fifteen  participating  companies  in 
mission 

•  Potential  for  business  in  Italy  for 
company 

Any  partisan  poUtical  activities 
(including  poUtical  contributions)  of  an 
appUcant  are  entirely  irrelevant  to  the 
selection  process. 

Italy  has  one  of  the  fastest  growing 
telecommunications  markets  in  Europe. 


valued  at  $8  bilUon  for  telecom 
equipment  and  $20  bilUon  for 
telecommimications  services  in  1996. 
The  Deputy  Assistant  Secretary  and  his 
delegation  will  meet  with  senior 
officials  hom  the  Italian  Ministry  of 
Communications  to  obtain  detailed 
information  on  steps  the  Government  of 
Italy  is  taking  to  introduce 
telecommunications  services 
competition  in  its  market  by  Janiuuy 
1998.  Similarly  the  delegation  will  meet 
with  senior  officials  from  STET/ 
Telecom  ItaUa  to  obtain  in-depth 
information  on  their  privatization  plans 
and  strategic  partner  search  and  on 
opportunities  for  U.S.  telecom  firms  in 
this  regard.  Finally  participating  U.S. 
firms  wiU  be  introduced  to  quaUfied 
Italian  business  partners  through 
mission  events  and  a  series  of  one-on- 
one  meetings. 

Dated:  March  17, 1997. 
Mylea  Douiy-Browii, 
Project  Officer. 

(FR  Doc  97-7207  Filed  3-20-97;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

p.D.  031397E] 

EndanQered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  scientific  research 
permit  1028,  modification  1  to  scientific 
research  permit  943,  and  receipt  of  a 
request  to  modify  scientific  research 
permit  984. 

SUMMARY:  Notice  is  hereby  given  that  on 
February  7, 1997,  NMFS  issued 
modification  1  to  scientific  research 
Permit  943  to  Thomas  Savoy,  of 
Connecticut  Department  of 
Environmental  Protection  (P430A).  On 
March  6, 1997,  NMFS  issued  scientific 
research  Permit  1028  to  Steve  Serfling  of 
Mote  Marine  Laboratory  (P610A).  In 
addition,  Drs.  Mary  L  Moser  and  Steve 
W.  Ross  of  the  University  of  North 
Carolina  (P423B)  have  requested  a 
modification  to  Permit  984.  AU  three 
permits  authorize  the  take  of  Usted 
shortnose  sturgeon  for  the  purpose  of 
scientific  research  subject  to  certain 
conditions  set  forth  therein. 

DATES:  Written  comments  or  requests  for 
a  pubUc  hearing  on  the  request  to 
modify  Permit  984  must  be  received  on 
or  before  April  21. 1997,  and  must  be 
submitted  to  the  Chief.  Endangered 


Species  Division,  Office  of  Protected 
Resources  (see  ADDRESSES). 
ADDRESSES:  The  applications,  permits, 
and  related  documents  are  available  for 
review  by  appointment  in  the  following 
offices: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Hwy.,  Room 
13307,  Silver  Spring,  MD  20910-3226 
(301-713-1401);  and 

Director,  Northeast  Region.  NMFS. 
NOAA,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298  (508-281- 
9250)  for  Permit  943;  or 

Director,  Southeast  Region.  NMFS. 
NOAA.  9721  Executive  Center  Drive,  St. 
Petersburg,  FL  33702-2432  (813-893- 
3141)  for  Permits  984  and  1028. 
SUPPI.EMENTARY  INFORMATION:  Notice 
was  pubUshed  on  September  6, 1996  (61 
FR  47113)  that  an  appUcation  had  been 
filed  by  Thomas  Savoy,  Connecticut 
Depardnent  of  Environmental  Protection 
(P430A),  for  a  modification  to  Permit 
943  to  take  listed  shortnose  stiugeon  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  NMFS  regulations  governing 
Usted  fish  and  wildlife  permits  (50  CFR 
parts  217-222). 

On  February  7, 1997,  NMFS  issued 
modification  1  to  Permit  943.  The 
original  permit  authorized  coUecting, 
handling,  and  tagging  of  800  shortnose 
sturgeon  [Acipenser  brevirostrum]  per 
year  in  the  Connecticut  River,  within 
the  boimdaries  of  the  State  of 
Connecticut.  These  sturgeon  were 
captured,  measured,  examined,  tagged, 
and  released.  Ten  of  these  sturgeon 
could  receive  a  radio  or  sonic 
transmitter.  The  piupose  of  the  research 
is  to  determine  current  niunbers, 
locations,  and  movement  patterns  of 
shortnose  sturgeon  within  the 
Connecticut  River.  The  purpose  of  the 
modification  request  is  to  test  theories 
and  gain  information  on  spawning  and 
migration.  The  modified  permit 
authorizes:  1)  The  coUection  and  release 
of  400  adult  shortnose  sturgeon  and  100 
juvenile  shortnose  sturgeon;  2)  the 
lethal  take  of  150  shortnose  sturgeon 
larvae  and  150  shortnose  sturgeon  eggs; 
3)  the  attachment  of  a  radio  or  sonic 
transmitter  to  25  of  the  adult  shortnose 
sturgeon;  and  4)  a  increase  in  the  study 
area  to  include  the  CT  River  in  CT  and 
southern  MA  doivnstream  of  the 
Holyoke  Dam. 

Notice  was  pubUshed  on  November 
22, 1996  (61  FR  59419)  that  an 
apphcation  had  been  filed  by  Steven 
Serfling  of  Mote  Marine  Laboratory 
(P610A),  to  take  Usted  shortnose 
sturgeon  as  authorized  by  the  ESA.  The 
applicant  requested  a  five-year  permit  to 
hold,  breed,  and  conduct  research  on 


the  foUowing  captive,  hatchery-raised, 
shortnose  sturgeon:  150  fry,  130 
fingerlings,  110  juveniles,  and  80  adidts. 
The  research  would  be  conducted  at  the 
Mote  Marine  Laboratory  in  Florida,  to 
determine  effects  of  high  temperatures, 
low  oxygen,  and  salinity  on  the  survival 
and  growth  of  shortnose  sturgeon. 

The  appUcant  also  requested 
authorization  to  locate  wild  shortnose 
stiugeon  in  the  St.  John's  and  St.  Marys 
rivers  in  Florida.  If  any  sturgeon  are 
found,  tissue  samples  would  be 
coUected  for  toxic  compound  analysis, 
and  the  fish  would  be  released  at  the 
original  location  of  take.  On  March  6, 
1997,  NMFS  issued  Permit  1028 
authorizing  the  above  activities.  Captive 
shortnose  sturgeon  must  be  retum9d  to 
the  hatchery  where  they  originated,  and 
may  not  be  released  into  the  wild. 

Drs.  Mary  Moser  and  Steve  W.  Ross  of 
the  University  of  North  Carolina 
(P423B)  have  requested  a  modification 
to  Permit  984  to  take  Usted  shortnose 
sturgeon  as  authorized  by  the  ESA.  The 
apphcants  currentiy  have  a  2-year 
permit  to  take  shortnose  sturgeon  in 
rivers  of  NC,  to  determine  distribution 
and  habitat  use.  The  permit  authorizes 
30  adult  shortnose  sturgeon  to  be 
weighed,  measured,  photographed, 
tag^d,  have  tissue  samples  taken,  and 
be  released.  Up  to  10  of  these  adult 
shortnose  sturgeon  may  be  tagged  with 
an  ultrasonic  transmitter,  and  tracked. 
Eggs  and  larvae  may  be  coUected  to 
gather  information  on  spav«rning  sites. 
The  apphcants  request  two  changes  to 
their  permit:  1)  To  extend  the  permit 
until  December  31. 2000;  and  2)  to 
remove  authorization  to  conduct 
research  in  the  AlUgator  and  Chowan 
Rivers  and  instead  have  authorization  to 
conduct  research  on  the  Pee  Dee  and 
Waccamaw  Rivers. 

Issuance  of  this  permit  and  modified 
permits,  as  required  by  the  ESA,  was 
based  on  a  finding  that  such  permit  and 
modification:  (1)  Were  apphed  for  in 
good  faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  Usted  species  that 
are  the  subject  of  the  permits  and 
modifications,  and  (3)  are  consistent 
with  the  purposes  and  poUdes  set  forth 
in  section  2  of  the  ESA. 

Those  individuals  requesting  a 
hearing  on  the  request  to  modify  Permit 
984  should  set  out  the  specific  reasons 
why  a  hearing  on  this  particular 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  request  summary  are 
those  of  the  appUcant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 


IMI 
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Dated:  March  17. 1997. 
Joseph  R.  BhuB. 

Acting  Chief.  Endangered  Species  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc  97-7208  Piled  3-20-97;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Pui)4lc  Hearing  for  the  Joint 
Draft  Environmental  Impact  Statement/ 
Environment  Impact  Report  (EIS/EIR) 
for  the  Diapoaat  and  Propoaed  Reuae 
of  the  Fleet  and  Industrial  Supply 
Center,  Oakland,  CA 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  as  implemented  by 
the  Council  on  Environmental  QuaUty 
regulations  (40  CFR  Parts  1500-1508) 
and  the  CaUfomia  Environmental 
Quahty  Act  (CEQA)  Section  15170.  the 
Departinent  of  the  Navy,  in  coordination 
%vith  the  Port  of  Oakland,  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  a  joint  Drafl 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
for  the  Navy  disposal  and  Port  of 
Oakland  reuse  of  the  Navy  Fleet  and 
Industrial  Supply  Center,  Oakland 
(FISCO)  property  and  structures  in 
Oakland.  California.  The  Navy  will  be 
the  EIS  lead  agency  for  the  NEPA 
documentation  and  the  Port  of  Oakland 
will  be  the  EIR  lead  agency  for  the 
CEQA  documentation.  The  Federal 
Highway  Administration  is  a 
cooperating  agency  for  the  EIS  and  the 
Cahfomia  Department  of  Transportation 
is  a  responsible  agency  for  the  EIR. 
FISCO  is  scheduled  to  close  in 
September  1998  in  compliance  with  the 
1995  Base  Reahgnment  and  Closure 
(BRAC)  directive  from  Congress.  The 
Draft  EIS/EIR  addresses  the  potential 
impacts  to  the  environment  that  may 
result  from  the  disposal  of  FISCO  via 
special  legislation  (PubUc  Law  104-106 
Section  2867)  to  the  Port  of  Oakland. 

FISCO  is  within  the  planning 
jurisdiction  of  the  Port  of  Oakland.  The 
Fort  of  Oakland  Vision  2000  Program 
proposes  development  of  ship,  railroad, 
and  truck  freight  handling  facihties  to 
meet  the  anticipated  demand  for 
transportation  services  in  the  San 
Francisco  Bay  area  and  northern 
California  and  an  intermodal  port  of 
national  and  intemationai  commerce. 
The  Vision  2000  Program  also  includes 
development  of  public  waterfrt>nt  access 
and  marine  habitat  enhancement. 


The  joint  EIS/EIR  provides  a  program 
level  analysis  supporting  both  the  Navy 
NEPA  requirements  to  describe 
potential  environmental  impacts 
associated  with  the  property  disposal  at 
nSCO,  and  the  Port  of  Oakland  CEQA 
requirements  to  analyze  environmental 
impacts  of  implementing  the  Vision 
2000  Program. 

The  Draft  EIS/EIR  evaluates  a  "No 
Action"  alternative  and  four  Port  of 
Oakland  reuse  alternatives.  The  "No 
Action"  alternative  would  result  in  the 
federal  government  indefinitely 
retaining  ownership  of  the 
nonreversionary  Navy  property.  Under 
the  "No  Action"  alternative,  the  Navy 
would  continue  leasing  the  property  to 
the  Port  of  Oakland  under  the  existing 
50  year  lease  agreement  allowed  by 
PubUc  Law  102-484. 

The  four  reuse  alternatives  combine 
the  common  land  use  components  of  a 
railroad  terminal,  marine  terminals, 
public  waterfrxint  access  and  marine 
habitat  enhancement.  As  FISCO  is 
within  the  Port  of  Oakland  jtuisdiction 
and  is  designated  as  a  Port  Priority  use 
area  in  the  April  1996  San  Francisco 
Bay  Conservation  and  Development 
Commission  and  the  Metropolitan 
Transportation  Commission  Sea{>ort 
Plan  Update,  these  four  alternatives 
emphasize  port-related  activities.  The 
Port  of  Oakland  Vision  2000  Program 
may  require  additional  property  outside 
the  FISCO  boundary  in  order  to  meet 
the  objectives  of  the  Program. 

ADDRESSES:  The  Draft  EIS/EIR  is 
available  for  review  at  the  following 
pubhc  libraries  in  the  vicinity  of  FISCO: 
(1)  West  Oakland  PubUc  Library.  1801 
AdeUne  Street.  Oakland.  CA;  (2) 
Oakland  Main  Library.  125  14th  Street. 
Oakland.  CA;  and  (3)  Alameda  Main 
Library.  2264  Santa  Clara  Avenue. 
Alameda.  CA.  The  Navy  will  conduct  a 
pubUc  hearing  on  Tuesday.  April  8. 
1997,  at  7:00  p.m..  in  die  West  Oakland 
Library.  1801  Adeline  Street.  Oakland. 
Cahfomia.  Federal,  state  and  local 
agencies,  and  interested  individuals  are 
invited  to  be  present  or  represented  at 
the  bearing.  Oral  comments  will  be 
heard  and  transcritwd  by  a 
stenographer.  To  assure  accuracy  of  the 
record,  all  comments  should  be 
submitted  in  writing.  All  comments, 
both  oral  and  written,  will  become  part 
of  the  pubhc  record  in  the  study.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
five  minutes.  Longer  comments  should 
be  summarized  at  the  pubUc  hearing 
and  submitted  in  writing  either  at  the 
hearing  or  mailed  to  the  address  Usted 
below. 


FOR  FURTHER  INFORMATK)N  CONTACT:  All 
written  comments  concerning  the  Draft 
EIS/EIR  must  be  submitted  no  later  than 
April  22. 1997  to  Mr.  Gary  J.  Munekawa 
(Code  1852GM).  Engineering  Field 
Activity  West.  Naval  Facihties 
Engineering  Command,  900  Commodore 
Drive,  San  Bruno,  Cahfomia  94066- 
5006.  telephone  (415)  244-3022.  fax 
(415)  244-3737.  For  information 
regarding  the  Port  of  Oakland  Vision 
2000  Pn^ram  or  the  Draft  EIR.  please 
contact  Ms.  Loretta  Meyer,  Port  of 
Oakland,  Environmental  Assessment 
Section,  530  Water  Street.  Oakland, 
Cahfomia  94607,  telephone  (510)  272- 
1181.  or  fax  (510)  465-3755.  A  Umited 
number  of  additional  Draft  EIS/EIR 
docimients  are  available  on  request. 

Dated:  March  18.  1997. 
D.E.  Koenig. 

LCDR.  JAGC.  USN.  Federal  Register  Uaison 
Ofpcer. 

|FR  Doc.  97-7238  Filed  3-20-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Multi-Purpoae  Pilot  Plant  Campus; 
Expression  of  Interest  and  Comment 
Request 

AGENCY:  U.S.  Department  of  Energy 
(DOE).  Savannah  River  (SR)  Office. 
ACTION:  Expressions  of  interest. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  at  SR  is  requesting 
Expressions  of  Interest  and  soUciting 
comments  on  several  key  issues  which 
could  significantly  affect  the  Multi- 
purpose Pilot  Plant  Campus  (MPPC, 
formerly  known  as  "TNX")  located  at 
the  Savannah  River  Site  in  Aiken.  South 
Carolina.  DOE  is  in  the  initial  phases  of 
executing  a  program  to:  (1)  obtain  a 
manager,  operator,  and  marketer  for  the 
MPPC  as  a  location  for  technology 
research,  development,  demonstration 
and  commercial  operations;  (2)  estabhsh 
partnerships  with  industry  to  develop 
applied  technologies  for 
commercialization;  and.  (3)  manage  and 
operate  Centers  of  Excellence  in  the 
program  areas  of  soil  remediation, 
groundwater  contamination, 
radioecology.  and  (municipal)  soUd 
waste  minimization. 
DATES:  Due  April  7. 1997.  .    ' 

ADDRESSES:  Angela  M.  Sistrunk, 
Contract  Speciahst.  U.S.  Department  of 
Energy.  Savannah  River  Operations 
Office.  Contracts  Management  Division, 
P.O.  Box  A.  Aiken.  SC  29802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  M.  Sistrunk.  Contract  Specialist. 
(803)  725-8123. 


SUPPLEMENTARY  INFORMATION:  The 

potential  management  firm  would  be 
responsible  for  determining  and 
implementing  the  strategy  for  executing 
a  program  whose  objectives  include  the 
management,  operation,  and  marketing 
of  the  facilities  and  equipment  at  the 
MPPC.  managing  the  Centers  of 
Excellence,  and  forming  industrial 
partnerships  to  commercialize 
technologies  with  the  goal  of  achieving 
self-sufficiency  within  three  years  of  the 
commencement  of  the  management, 
operation,  and  marketing  of  the  MPPC 
DOE— SR  intends  to  make  an  award  in 
the  summer  of  1997  with  an  expectation 
that  the  contractor  would  assume 
operations  on  October  1. 1997.  In 
addition  to  Expressions  of  Interest, 
DOE— SR  is  soUciting  comments  on 
several  key  issues  which  could 
significantly  affect  the  work  to  be 
performed  under  any  ensuing  contract 
and  the  stiructiire  of  a  Request  for 
Proposal  (RFP)  covering  this  proposed 
woik  scope.  The  goal  is  to  have  the 
campus  self-sufficient  within  three 
years.  Please  provide  any  comments  you 
may  have  relative  to  the  following:  (1) 
How  do  you  beheve  DOE  could 
accomphsh  this  goal  and  meet  the 
purpose  of  the  campus  as  well?  (2)  Are 
there  any  innovative  approaches  to 
accomphsh  this  program  of  work  that 
has  not  been  descrilied  in  this 
announcement?  (3)  Are  there  any 
restrictions  known  by  you  that  would 
inhibit  your  submittal  of  a  proposal  to 
a  DOE  RFP  covering  this  proposed 
scope  of  work?  (4)  Would  you 
recommend  that  DOE-SR  issue  a  draft 
RFP  to  prospective  offerors  for  the 
purpose  of  soUdting  constructive 
comments?  (5)  What  activities  would 
you  perform  at  the  MPPC  if  the  revenues 
generated  from  the  contract  were 
returned  to  you  to  clean  up,  repair  or 
modify  MPPC  facihties?  h  is  anticipated 
that  the  names  and  addresses  of 
respondents  of  this  Request  for 
ExpressicMis  of  Interest  will  comprise 
the  source  Ust  for  any  resulting  RFP 
DOE  may  prepare.  Please  be  advised 
that  this  source  list  will  be  provided  to 
interested  parties  upon  request.  Please 
provide  your  comments  to  Angela  M. 
Sistr\mk.  Contract  Speciahst.  U.S. 
Department  of  Eneigy.  Savannah  River 
Operations  Office.  Contracts 
Management  Division.  P.O.  Box  A, 
Aiken.  SC.  29802.  Requests  and/or 
comments  should  be  received  in  writing 
or  be  transmitted  via  focsimile  to  (803) 


725-8573.  All  comments  should  be 
provided  no  later  than  April  7, 1997. 
Ronald  D.  SimpaoD, 

Head  of  Contracting  Activity  Contracts 
Management  Division  Savaiuuth  River 
Operations  Office. 

(FR  Doc  97-7175  Filed  3-20-47;  8:45  am] 
MLUNQ  COOC  I 


Federal  Energy  Regulatory 
Commission 

[Dodtat  No.  EQ93-4S-000] 

Clarice  Generating  Company,  LP; 
Notice  of  Surrender  of  Exempt 
Wholesale  Generator  Status 

March  17. 1997. 

Take  notice  that  on  March  11, 1997, 
pursuant  to  section  365.7  of  the 
Commission's  regulations.  18  CFR 
365.7,  Clarke  Generating  Compumy,  L.P. 
filed  notification  that  it  surrenders  its 
status  as  an  exempt  wholesale  generator 
under  section  32(a)(1)  of  the  PubUc 
UtiUty  Holding  Company  Act  of  1935, 
as  amended. 
Linwood  A.  WatsoB.  Jr., 
Acting  Secretary. 
[FR  Doc  97-7165  Filed  3-20-97;  8:45  am] 

MJJNO  COM  cnr-ei-M 


Podcet  No*.  ERg7-707-000  and  ER97-705- 

ooq 

Consdidatad  Edison  of  New  York,  inc. 
and  ProMarIc  Energy,  Inc.;  Notice  of 
Isauance  of  Order 

March  17. 1997. 

ConsoUdated  Edison  of  New  Yoric, 
Inc.  (ConEd)  and  ProMark  Energy,  Inc. 
(ProMark)  (coUectively,  AppUcants),  its 
affiUated  power  marketer,  filed  separate 
appUcations  to  seU  power  at  market 
based  rates.  ProMark  also  requested 
certain  waivers  and  authorizations.  In 
particular,  ProMark  requested  that  the 
Commission  granted  blanket  approval 
imder  18  CFR  part  34  of  all  future 
issuances  and  assumptions  of  UabiUties 
by  the  ProMarii.  On  March  14, 1997,  the 
Commission  issued  an  Order 
ConditionaUy  Accepting  For  Filing 
Proposed  Market-Based  Rates, 
Estabhshing  Hearing  Procedures  And 
ConsoUdating  Proceedings  (Order),  in 
the  above-docketed  proceedings. 

The  Commission's  March  14, 1997 
Order  granted  the  request  for  blanket 
approval  under  part  34,  subject  to  the 
conditions  found  in  Ordering 
paragraphs  (G),  (H),  and  (J): 

(G)  Wittiin  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 


assumptions  of  UabiUties  by  Prt^dariiL 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(H)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (G)  above,  ProMark  is  hereby 
authorized,  pursuant  to  section  204  of 
the  FPA,  to  issue  securities  and  assume 
obUgations  and  UabiUties  as  guarantor, 
endorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issued  or 
assumption  is  for  some  lawful  ol^ect 
within  the  corporate  purposes  of 
ProMark,  compatible  with  the  pubUc 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(J)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affiected  by 
continued  Commission  approval  of 
ProMark's  issuances  of  securities  or 
asstunptions  of  UabiUties.  *  *  • 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
14, 1997. 

Copies  of  the  fidl  text  of  the  Order  are 
available  &t>m  the  Commission's  PubUc 
Reference  Branch,  888  First  Street,  NE.. 
Washington,  DC  20426. 
linwood  A.  Watnn.  Jr.. 
Acting  Secretary. 

(FR  Doc  97-7145  Filed  3-20-97;  8:45  am] 
I  coof  enr-ai-M 


PodtM  No.  EQM-48-000I 

Haralson  Generating  Company,  L.P.; 
Notice  of  Surrender  of  Exempt 
Vlfhoieaale  Generator  Statue 

March  17. 1997. 

Take  notice  that  on  March  11, 1997, 
pursuant  to  section  365.7  of  the 
Commission's  regulations,  18  CFR 
365.7,  Haralson  Generating  Company, 
L.P.  filed  notification  that  it  surrenders 
its  status  as  an  exempt  wholesale 
generator  imder  section  32(a)(1)  of  the 
PubUc  UtiUty  Holding  Company  Act  of 
1935,  as  amended. 
Linwood  A.  Wation.  Jr., 
Acting  Secretary. 

|FR  Doc  97-7164  Filed  3-20-97;  8:45  am) 
MJJNO  COOC  snT-evM 
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[Doctot  No.  RP97-123-002] 

Kam  Rivar  Qaa  Tranamission  Co.; 
Notica  of  Compliance  Filing 

March  17, 1997. 

Take  notice  that  on  March  12, 1997, 
Kem  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  fiUng  as  part 
of  its  FERC  Gas  Tari^.  First  Revised 
Volume  No.  1.  the  tariff  sheets  Usted  in 
Appendix  1  to  the  fiUng,  with  an 
effective  data  of  January  1,  1997. 

Kem  River  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  December  27, 1996  order 
in  Docket  No.  RP97-123-000. 

Any  person  desiring  to  protest  filing 
should  file  a  protest  %vith  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  section  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
as  provided  in  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

LiawMd  A.  WatMMi.  Jr.. 
Acting  Secretary. 

IFR  Doc  97-7168  FUed  J-20-97:  8:45  am] 
oooisnr-ei-M 


[Docket  No.  EO93-47-000] 

Muacogaa  Qanarating  Company,  LP.; 
Notica  of  Surrandar  of  Exempt 
Wtiolaaala  Qanarator  Statua 

Mwch17, 1997. 

Take  notice  that  on  March  11, 1997, 
pursuant  to  section  365.7  of  the 
Commissicm's  regulations.  18  CFR 
365.7,  Muscogee  Generating  Company, 
L.P.  filed  notification  that  it  surrenders 
its  status  as  an  exempt  wholesale 
generator  under  section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended. 
linwood  A.  Watno,  )r.. 
Acting  Seaetaiy. 
[PR  Doc.  97-7163  Filed  3-20-^;  8:45  am] 

I  coot  <717-»Mi 


IPoctat  Na  EQ93-46-000] 

Rictwnond  Oanerating  Company,  LP.; 
Notica  of  Sunandar  of  Exempt 
WtH)laaaia  Qanaratof  Status 

March  17. 1997. 

Take  notice  that  on  March  11. 1997. 
pursuant  to  section  365.7  of  the 


Commission's  regulations.  18  CFR 
365.7,  Richmond  Generating  Company, 
LP.  filed  notification  that  it  surrenders 
its  status  as  an  exempt  wholesale 
generator  under  section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended. 
Linwood  A.  Watson.  )r.. 
Acting  Secretary. 
jFR  Doc.  97-7162  Filed  3-20-97;  8:45  am] 

■LUNQ  COM  t717-*1-M 


(Docket  No.  iMrr97-6-4>00] 

Taxaa  Eaatam  Transmission 
Cofporation;  Notice  of  Proposed 
Ctutngaa  in  FERC  Gas  Tariff 

March  17. 1997. 

Take  notice  that  on  March  12, 1997, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  to  become  effective 
on  April  12, 1997: 

Fourth  Revised  Sheet  No.  624 
Second  Revised  Sheet  No.  624A 
Fourth  Revised  Sheet  No.  647 

Texas  Eastern  states  that  the  above 
listed  tariff  sheets  are  being  filed  to 
reflect  in  Texas  Eastern's  tariff  a  name 
change  for  one  of  Texas  Eastern's 
marketing  affiliates  and  to  add  the  name 
of  a  new  marketing  affiliate. 

Texas  Eastern  states  that  copies  of  the 
fiUng  were  served  on  all  firm  customers 
of  Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  WatMo.  Jr., 
Acting  Secretary. 

(FR  Doc  97-7166  Filed  3-20-97;  8^5  am) 
■UMQ  cooc  cnr-avM 


[Docket  No.  RP97-288-000] 

Transwastam  Pipalina  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  17, 1997. 

Take  notice  that  on  March  12, 1997, 
Transwestem  Pipeline  Company 
(Transwestem),  tendered  for  filing  to 
become  part  of  Transwestem's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  proposed 
to  be  effective  April  11,  1997. 

2nd  Revised  Sheet  No.  9A 
6th  Revised  Sheet  No.  19 
8th  Revised  Sheet  No.  20 
7th  Revised  Sheet  No.  22 
12th  Revised  Sheet  No.  29 
5th  Revised  Sheet  No.  51B 
12th  Revised  Sheet  No.  81 

Transwestem  states  that  it  is  filing 
revisions  to  its  Tariff  to  give 
Transwestem  the  ability  to  negotiate 
rates  as  contemplated  by  the 
Commission's  Policy  Statement  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  Methodologies 
issued  January  31, 1996. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  Transwestem's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  petitions  or 
protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  mth  the  Commission  and  are 
available  for  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-7169  Filed  3-20-97;  8:45  am) 

MLUNQ  COOC  tMT-OI-M 


[Docket  No.  RP97-28-003] 

Wyoming  Intarstata  Company,  Ltd.; 
Notica  of  Tariff  Compliance  Filing 

Take  notice  that  on  March  12. 1997, 
Wyoming  Interstate  Company.  Ltd. 
(WIC).  tendered  for  filing  as  part  of  its 


FERC  Gas  Tariff,  Second  Revised 
Volume  No.  2.  a  substitute  tariff  sheet, 
in  accordance  with  the  Febmary  26, 
1997  letter  order  in  this  proceeding. 

In  the  Febmary  26, 1997  letter  order, 
the  Commission  accepted  WIC's 
Substitute  Original  Sheet  No.  84. 
However,  Substitute  Original  Sheet  No. 
84  had  been  superseded  by  First 
Revised  Sheet  No.  84  which  did  not 
contain  the  right  of  first  refusal  language 
that  was  accepted  in  the  Febmary  26, 
1997  order.  Consequently,  WIC  was 
directed  to  file  a  revised  tariff  sheet 
paginated  as  Substitute  First  Revised 
Sheet  No.  84  which  contains  the 
appropriate  right  of  first  refusal 
language. 

WIC  states  that  a  copy  of  this  filing 
was  served  upon  all  parties  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  must  be  filed 
in  accordance  with  section  154.210  of 
the  Conunission's  Regulations.  Protests 
filed  %vith  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watean.  Jr.. 
Acting  Secretary. 

IFR  Doc.  97-7167  Filed  3-20-97;  8:45  am] 
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[Docket  No.  ER9e-1 10-004,  et  ■!.] 

Dulw  Power  Company,  at  ai.  Electric 
Rata  and  Corporate  FSJagulation  Filings 

March  14. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Duke  Power  Company 

(Docket  No.  ER96-1 10-004] 

Take  notice  that  on  December  20, 
1996,  Duke  Power  Company  tendered 
for  filing  a  Notification  of  Change  in 
Status  relating  to  th^  proi>osed 
combination  of  Duke  Power  Company 
and  PanEnergy  Corp. 

Comment  date:  March  28. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  National  Power  Management 
Company,  Kohler  Company,  Dupont 
Power  Marketing,  Inc.,  Enerigy  Choice, 
L.L.C  SuperSystems,  Inc.,  EMC  Gas 
Transmission  Ctmipany,  Cumberland 
Power,  Inc. 

[Docket  No.  ER95-1 92-009,  Docket  No. 
ER95-1018-002,  Docket  No.  ER95-1441-006, 
Docket  No.  ER96-827-004,  Docket  No.  ER96- 
906-003,  Docket  No.  ER96-2320-002,  Docket 
No.  ER96-2624-001,  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
cop)ring  in  the  Commission's  Public 
Reference  Room: 

On  March  4, 1997,  National  Power 
Management  Company  filed  certain 
information  as  required  by  thu 
Conunission's  January  4, 1995.  order  in 
Docket  No.  ER95-192-000. 

On  January  22, 1997,  Kohler  Company 
filed  certain  information  as  requireclby 
the  Commission's  August  4. 1995,  order 
in  Docket  No.  ER95-1018-000. 

On  Febmary  24, 1997.  Dupont  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's  August 
30. 1995.  order  in  Docket  No.  ER95- 
1441-000. 

On  March  4, 1997.  Energy  Choice, 
L.L.C.  filed  certain  information  as 
required  by  the  Commission's  March  21. 
1996.  order  in  Docket  No.  ER96-827- 
000. 

On  March  3, 1997,  SuperSystems.  Inc. 
filed  certain  information  as  required  by 
the  Commission's  March  27, 1996.  order 
in  Docket  No.  ER96-906-000. 

On  March  3. 1997,  EMC  Gas 
Transmission  Company  filed  certain 
information  as  required  by  the 
Commission's  September  3. 1996.  order 
in  Docket  No.  ER96-2320-000. 

On  March  3. 1997.  Cumberland 
Power.  Inc.  filed  certain  information  as 
required  by  the  Commission's 
September  25. 1996.  order  in  Docket  No. 
ER9&-2624-000. 

3.  PanEnergy  Lake  Charies  Generation, 
Inc. 

(Docket  No.  ER96-1 335-001] 

Take  notice  that  on  E)ecember  20. 
1996.  PanEnergy  Lake  Charles 
Generation.  Inc.  tendered  for  filing  a 
Notification  of  Change  in  Status. 

Comment  date:  March  28, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Enora  Energy  Inc. 

(Docket  No.  EK96-2  3  72-005] 

Take  notice  that  on  February  7, 1997. 
Enova  Energy  Inc  tendered  for  filing  its 
informational  report  concerning 
interlocking  directorates  within  its 
affiliated  corporate  stmcture. 


Comment  date:  March  28. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  ComiAny  of  New 
Mexico 

(Docket  No.  ER96-31 17-000] 

Take  notice  that  on  Febmary  24. 1997. 
Public  Service  Company  of  New  Mexico 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  28. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  H.Q.  Energy  Senrices  (U.S.)  Inc. 
(Docket  No.  ER97-851-000] 

Take  notice  that  on  March  11. 1997, 
H.Q.  Energy  Services,  (U.S.)  Inc. 
tendered  for  fihng  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  27. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER97-1 761-000) 

Talce  notice  that  on  F^niary  18, 1997, 
Public  Service  Company  of  New  Mexico 
(PNM)  filed  as  an  amendment  to  the  San 
Juan  Project  Operating  Agreement 
(Operating  Agreement)  an  Interim 
Invoicing  Agreement  with  respect  to 
invoicing  for  coal  deliveries  from  San 
Juan  Coal  Company  among  PNM. 
Tucson  Power  Company  (TEP)  and  the 
other  owmers  of  interests  in  the  San  Juan 
Generating  Station.  This  interim 
agreement  effectively  modifies 
Modification  8  to  the  Operating 
Agreement  for  an  interim  period  from 
January  1. 1997  through  December  31, 
1997. 

PNM  requests  waiver  of  the 
Commi^ion's  notice  reqturements  in 
order  to  allow  the  Interim  Invoicing 
Agreement  to  be  effective  as  of  January 
1, 1997. 

Copies  of  this  filing  have  been  served 
upon  the  New  Mexico  Public  Utility 
Commission,  TEP  and  each  of  the 
owners  of  an  interest  in  the  San  Juan 
Generating  Station. 

Comment  date:  March  28, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  NICX)R  Enogy  Management  Services 
Catnapmnj 

(Docket  No.  ER97-1816-000] 

Take  notice  that  on  Febmary  25. 1997, 
hnOOR  Energy  Management  Services 
Company  (NEMS)  tendered  for  filing  a 
petition  for  an  order  (1)  accepting 
NEMS'  Rate  Sdiedule  FERC  No.  1; 
granting  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
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at  market-based  rates;  and  (3)  waiving 
certain  requirements  of  the 
Commission's  Regulations. 

Comment  dater^Maich  28. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Louisville  Gas  and  Electric  Company 

(Docket  Na  ER97-1 887-000) 

Take  notice  that  on  February  26. 1997. 
Louisville  Gas  and  Electric  Company 
(LG&E)  tendered  for  filing  an  executed 
Non-Firm  Foint-to-Point  Transmission 
Service  Agreement  between  LG&E  and 
American  Energy  Solutions  under 
LGftE's  Open  Access  Transmission 
Tariff. 

Comment  date:  March  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  LouisTille  Gas  and  Electric 
Company 

(Docket  No.  ER97-1 888-000] 

Take  notice  that  on  February  26. 1997. 
Louisville  Gas  and  Electric  Company 
(LG&E)  tendered  for  filing  an  executed 
Service  Agreement  between  LG&E  and 
WPS  Energy  Service.  Inc.  under  LG&E's 
Rate  Schedule  GSS. 

Comment  date:  March  28. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER97-1889-000) 

Take  notice  that  on  February  26, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E)  tendered  for  filing  an  executed 
Service  Agreement  between  LG&E  and 
MidCon  Power  Services  Corp.  under 
LG&E's  Rate  Schedule  GSS. 

Conunent  date:  March  28.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northern  States  Power  Company 
(Minnesota) 

(Docket  No.  ER97-191^-000) 

Take  notice  that  on  February  28, 1997, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Network  Integration  Transmission 
Service  Agreement  and  a  Network 
Operating  Agreement  between  NSP  and 
United  Power  Association. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  February 
1. 1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Northern  States  Power  Company 
(Minnesota) 


[Docket  No.  ER97-1 91 4-000) 

Take  notice  that  on  February  28. 1996, 
Northern  States  Power  Company  (NSP), 
tendered  Amendment  No.  1  and  its 
unbimdled  power  sale  rate  information 
for  the  Municipal  Interconnection  and 
Interchange  Agreement  with  Madelia 
Municipal  Light  &  Power  Plant.  NSP 
requests  an  effective  date  of  March  1. 
1997. 

A  copy  of  the  fiUng  was  served  upon 
each  of  the  parties  named  in  the  Service 
List. 

Comment  date:  March  28. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Duquesne  Light  Company 

[Docket  No.  ER97-191 5-000) 

Take  notice  that  on  February  24,  1997, 
Ehiquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  February  19, 
1997,  with  Southern  Energy  Trading 
and  Marketing,  Inc.  under  DLC's  Open 
Access  Transmission  Tariff  (Tariff).  The 
Service  Agreement  adds  Southern 
Energy  Trading  and  Marketing,  Inc.  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  February  19, 1997, 
for  the  Service  Agreement. 

Comment  date:  March  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-1 916-^)00) 

Take  notice  that  on  February  28.  1997, 
Rochester  Gas  and  Electric  Corporation 
(RGAE),  filed  a  Service  Agreement 
between  RG&E  and  the  Heartland 
Energy  Services.  Inc.  ^Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  the  RG&E  open  access 
transmission  tariff  filed  on  July  9, 1996 
in  Docket  No.  OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
February  14, 1997,  for  the  Heartland 
Energy  Services,  Inc.  Service 
Agreement.  RG&E  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  March  28. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IC  Duquesne  Light  Company 

(Docket  No.  ER97-1917-<XW| 

Take  notice  that  on  February  24, 1997, 
Duquesne  Light  Company  (DLC),  filed  a 
Swvice  Agreement  dated  February  19. 
1997  with  Minnesota  Power  under 


DLC's  Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
Minnesota  Power  as  a  customer  under 
the  Tariff  DLC  requests  an  effective  date 
of  February  19. 1997  for  the  Service 
Agreement. 

Comment  date:  March  28. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Ohio  Edison  Company  Pennsylvania 
PoMrer  Company 

(Docket  No.  ER97-1 91 8-000) 

Take  notice  that  on  February  28. 1997. 
Ohio  Edison  Company  and 
Pennsylvania  Power  Company  (Ohio 
Edison),  tendered  for  filing  a  Service 
Agreement  with  Minnesota  Power  & 
Light  Company  pursuant  to  Ohio 
Edison's  Power  Sales  Tariff.  This 
Service  Agreement  will  enable  Ohio 
Edison  and  Pennsylvania  Power 
Company  to  sell  capacity  and  energy  in 
accordance  with  the  terms  of  the  Tariff. 

Comment  date:  March  28. 1997,  in 
accordance  with  Standard  Paragrapti  E 
at  the  end  of  this  notice. 

18.  Florida  Power  Corporation 

[Docket  No.  ER97-1 91 9-000) 

Take  notice  that  on  February  28,  1997. 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  a  service 
agreement  providing  service  to  Coral 
Power.  L.L.C.  (Coral)  pursuant  to  its 
open  access  transmission  tariff  (the  T- 
6  Tariff).  Florida  Power  requests  that  the 
Conunission  waive  its  notice  of  filing 
requirements  and  allow  the  agreement 
to  become  effective  on  March  3,  1997. 

Comment  date:  March  28. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Southon  California  Edison  Co. 

(Docket  No.  ER97-ig20-000) 

Take  notice  that  on  March  3, 1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  a  letter 
dated  February  28, 1997  (Letter),  to  the 
Southern  California  Water  Company. 
The  Letter  modifies  the  terms  under 
which  FERC  Rate  Schedule  No.  33.31 
shall  terminate. 

Edison  requests  waiver  of  the 
Conmiission's  60-day  notice 
requirement  and  an  effective  date  of 
March  4. 1997. 

Copies  of  this  filing  were  served  upon 
the  P^lic  Utihties  Commission  of  the 
State  of  CaUfomia  and  all  interested 
parties. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Sonth%«restem  Electric  Power 
Company 

[Docket  No.  ER97-1921-000) 

Take  notice  that  on  March  3, 1997. 
Southwestern  Electric  Power  Company 
(SWEPCO),  tendered  for  filing  the  final 
return  on  common  equity  (Final  ROE)  to 
be  used  in  redetermining  or  "truing-up" 
cost-of-service  formula  rates  for 
wholesale  service  in  1996  to  Northeast 
Texas  Electric  Cooperative,  Inc.,  the  Qty 
of  Benton  ville,  Arkansas,  the  Qty  of 
Hope,  Arkansas,  Raybum  Country 
Electric  Cooperative,  Inc.,  Cajim  Electric 
Power  Cooperative,  Inc..  Tex-La  Electric 
Cooperative  of  Texas,  Inc.  and  East 
Texas  Electric  Cooperative.  Inc. 
SWEPCO  provides  service  to  these 
Customers  under  contracts  which 
provide  for  periodic  changes  in  rates 
and  charges  determined  in  accordance 
with  cost-of-service  formulas,  including 
a  formulaic  determination  of  the  return 
on  common  equity. 

Copies  of  the  filing  were  served  upon 
the  affected  wholesale  Customers,  the 
Public  Utility  Commission  of  Texas,  the 
Louisiana  Public  Service  Commission 
and  the  Arkansas  Public  Service 
Commission. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Southern  CalifiMiiia  Edison  Co. 

(Docl[»t  No.  ER97-1922-000] 

Take  notice  that  on  March  3, 1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  Service 
Agreements  (Service  Agreements)  with 
the  aty  of  Vernon  for  Firm  Point-To- 
Point  Transmission  Service  imder 
Edison's  Open  Access  Transmission 
Tariff  (Tariff)  filed  in  compliance  with 
FERC  Order  No.  888. 

Edison  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  apphcable 
Conunission  Regulations.  Edison  also 
submitted  a  revised  Sheet  No.  152 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribera. 
Edison  requests  waiver  of  the 
CommissicMi's  notice  requirement  to 
permit  an  effective  date  of  March  4, 
1997  for  Attachment  E,  and  to  allow  the 
Service  Agreements  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  CaUfomia  and  all  interested 
parties. 

Comment  dote;  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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22.  Louiaville  Gas  and  Electric  Co? 

[Docket  No.  ER97-1 923-000] 

Take  notice  that  on  March  3, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E).  tendered  for  filing  an  executed 
Service  Agreement  between  LG&E  and 
American  Energy  Solutions,  Inc.  imder 
LG&E's  Rate  Schedule  GSS. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Looinille  Gas  and  Electric  Co. 

[Docket  No.  ER97-1924-000] 

Take  notice  that  on  March  3, 1997. 
Lotiisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  LG&E  and 
Ohio  Valley  Electric  Corporation 
(OVEC)  under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Wisconsin  Public  Service 
Corporatian 

(Docket  No.  ER97-1 925-000] 

Take  notice  that  on  March  3, 1997, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Northern  Indiana 
PubUc  Service  Co.  The  Agreement 
provides  for  transmission  service  under 
the  Open  Access  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  11. 

Comment  date:  March  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Wisconsin  Public  Service 
Corporation 

(Dodcet  No.  ER97-1926-000] 

Take  notice  that  on  March  3, 1997, 
Wisconsin  Public  Service  Corporation, 
tendered  for  filing  an  executed  service 
agreement  with  Northern  Indiana  Public 
Service  Company  under  its  CS-1 
Coordination  Sales  Tariff. 

Comment  date:  March  28. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Rochester  Gas  and  Electric 
Corporatitm 

[Docket  No.  ER97-ig27-000) 

Take  notice  that  on  March  3, 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Service  Agreement 
between  RG&E  and  the  Plum  Street 
Energy  Marketing  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  RG&E's  FERC  Electric 
Rate  Schedule,  Original  Voliune  1 
(Power  Sales  Tariff)  accepted  by  the 


Commission  in  Docket  No.  ER94-1279- 
000,  as  amended  by  RG&E's  December 
31, 1996,  filing  in  Docket  No.  OA97- 
243-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
February  14,  1997,  for  the  Plimi  Street 
Energy  Marketing  Service  Agreement. 
RG&E  has  served  copies  of  the  filing  on 
the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Conunent  date:  March  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Allegheny  Power  Service 
Corporatian,  on  behalf  of  Monongahda 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  No.  ER97-1928-000] 

Take  notice  that  on  February  21, 1997, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  12  to  add  EnerZ 
Corporation,  Minnesota  Power  &  Light 
Company,  and  TransCanada  Energy  Ltd. 
to  Allegheny  Power's  Open  Access 
Transmission  Service  Tariff  which  has 
been  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-18-000.  The 
proposed  effective  date  imder  the 
Service  Agreements  is  February  20, 
1997. 

Copies  of  the  filing  have  been 
provided  to  the  Pubhc  Utilities 
Conunission  of  Ohio,  the  Pennsylvania 
Public  Utihty  Commission,  the 
Maryland  Public  Service  Commission, 
the  West  Virginia  Public  Service 
Commission. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Delmarva  Power  &  Li^t  Cmnpany 

[Docket  No.  ER97-1 929-000] 

Take  notice  that  on  February  28, 1997, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  a  First 
Revised  Leaf  No.  2  of  its  Market  Rate 
Sales  Tariff.  The  amendment  changes 
the  definition  of  Transmission  Tariff  to 
substitute  the  transmission  tariff  of  the 
Pennsylvania-New  Jersey-Maryland 
Interconnection  Association,  or 
successor  organization.  (PJM)  for  the 
transmission  tariff  of  Delmarva.  The 
purpose  of  the  change  is  to  conform  the 
MaAet  Rate  Sales  Tariff  to  the  transition 
from  Delmarva's  tariff  to  the  PJM  Tariff 
when  the  Commission  allows  it  to 
become  effective.  Delmarva  requests 
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waiver  of  the  prior  notice  period  to 
allow  the  amendment  to  become 
effective  on  March  1,  1997,  or  as  soon 
thereafter  as  the  Commission  allows  the 
PJM  Tariff  to  become  efiiective. 

Comment  date:  March  28. 1997,  in 
accordance  Mdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Vermont  Electric  Power  Company, 
Inc. 

(Docket  No.  ER97-1 930-000) 

Take  notice  that  on  February  28. 1997, 
Vermont  Electric  Power  Company,  Inc. 
(VELCO),  tendered  for  filing  a  revised 
open  access  transmission  tariff  (Tariff). 
On  October  11. 1996.  VELCO  originally 
filed  its  Tariff  pursuant  to  Order  No.  888 
and  the  September  11.  1996,  Order  on 
Requests  by  Public  Utihties  for  Waivers 
of  Orders  Nos.  888  and  889.  VELCOs 
February  28,  1997,  filing  revises  the 
Tariff  to  enable  it  to  operate  in 
conjunction  with  the  open  access 
transmission  tariff  filed  by  the  New 
England  Power  Pool  (NEPOOL)  on 
December  31,  1996.  VELCO  requests 
that  the  tariff  become  effective  on  the 
effective  date  of  the  NEPOOL  tariff. 

VELCO  states  that  it  has  served  a  copy 
of  its  filing  on  each  of  the  Vermont 
distribution  utihties  served  by  VELCO, 
the  Vermont  Department  of  Public 
Service,  the  Vermont  Pubhc  Utihty 
Board,  all  intervenors  in  this  proceeding 
and  all  Eligible  Customers  that  have 
requested  a  copy  of  the  filing. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  NorthMst  Utilities  Serrica  Co. 

(Docket  No.  ER97-1931-0001 

Take  notice  that  on  February  28, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO).  on  behalf  of  The  Connecticut 
Light  and  Power  Company.  Western 
Massachusetts  Electric  Company. 
Holyoke  Water  Power  Company 
(including  Holyoke  Power  and  Electric 
Company)  and  PubUc  Service  Company 
of  New  Hampshire,  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Commission's  Regulations,  a  rate 
schedule  change  for  sales  of  electric 
energy  to  Middleton  Municipal  Electric 
Department. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Middleton 
Municipal  Electric  Department. 

NUSOO  requests  that  the  rate 
schedule  change  become  effiective  on 
May  1.  1997. 

CojTunenf  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


31.  Competitive  Utility  Services  Corp. 

(Docket  No.  ER97-1932-O00) 

Take  notice  that  on  February  27,  1997, 
Competitive  Utihty  Services  Corp. 
(CUSCo),  filed  a  petition  for  authority  to 
sell  power  at  market-based  rates  and  for 
waiver  of  certain  Commission 
Regulations.  A  copy  of  the  filing  was 
served  upon  the  Peimsylvania  PubUc 
Utility  Commission. 

Coaiment  date:  March  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER97-1933-000) 

Take  notice  that  on  March  3, 1997. 
The  Dayton  Power  and  Light  Company 
(Dayton),  submitted  service  agreements 
estabhshing  Wabash  Valley  Power 
Association,  Inc.,  Illinois  Power 
Company.  Equitable  Power  Services 
Company  and  American  Energy 
Solutions.  Inc.  as  customers  under  the 
terms  of  Dayton's  Open  Access 
Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Wabash  Valley  Power  Association,  Inc., 
Illinois  Power  Company,  Equitable 
Power  Services  Company,  American 
Energy  Solutions.  Inc.  and  the  PubUc 
Utihties  Commission  of  Ohio. 

Comment  date:  March  28. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER97-1 934-000] 

Take  notice  that  on  March  3. 1997, 
The  Dayton  Power  and  Light  Company 
(Dayton),  submitted  service  agreements 
estabhshing  Wasbash  Valley  Power 
Association,  Inc.,  Equitable  Power 
Services  Company,  Duquesne  Light 
Company.  Illinois  Power  Company,  and 
NIPSCO  Energy  Services,  Inc.  as  a 
customer  under  the  terms  of  Dayton's 
Market-Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Wasbash  Valley  Power  Association,  Inc., 
Equitable  Power  Services  Company, 
Duquesne  Light  Company.  Illinois 
PowOT  Company,  and  NIPSCO  Energy 
Services.  Inc.  and  the  PubUc  UtiUties 
Commission  of  Ohio. 


Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Florida  Power  &  Light  Company 

(Docket  No.  ER97-1935-000J 

Take  notice  that  on  March  3, 1997, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  proposed  Exhibit  A 
to  the  Aggregate  Billing  Partial 
Requirements  Service  Agreement 
Between  Florida  Power  &  Light 
Company  and  Seminole  Electric 
Cooperative,  Inc.  (ABPRSA). 

FPL  requests  that  the  proposed 
Exhibit  A  be  permitted  to  become 
effective  on  March  1, 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Louisville  Gas  k  Electric  Co. 

(Docket  No.  ER97-1945-000J 

Take  notice  that  on  February  26, 1997, 
Louisville  Gas  ft  Electric  Company 
(LG&E)  tendered  for  filing  an  Executed 
Service  Agreement  between  LG&E  and 
PanEnergy  Trading  and  Market  Services, 
L.L.C.  under  LG&E's  Rate  Schedule  CSS. 

Comment  date:  March  28,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Louisville  Gas  ft  Electric  Company 

(Docket  No.  ER97-1 946-000) 

Take  notice  that  on  February  26, 1997, 
LouisviUe  Gas  &  Electric  Company 
(LG&E)  tendered  for  filing  an  Executed 
Service  Agreement  between  LG&E  and 
Federal  Energy  Sales.  Inc.  under  LG&E's 
Rate  Schedule  GSS. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Louisville  Gas  ft  Electric 

[Docket  No.  ER97-1 960-000) 

Take  notice  that  on  February  26,  1997, 
Louisville  Gas  &  Electric  Com{)any 
(LG&E)  tendered  for  filing  an  Executed 
Service  Agreement  between  LG&E  and 
Ohio  Valley  Electric  Corporation 
(OVEC)  under  LG&E's  Rate  Schedule 
GSS. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Arizona  Public  Service  Company 

(Docket  Nos.  OA96-153-003  and  ER96- 
2401 -O02) 

•     Take  notice  that  on  February  28, 1997. 
Arizona  PubUc  Service  Company 
tendered  for  filing  Amendments  to  its 
Open  Access  Transmission  Tariff  in 


comphance  with  Commission  Orders 
dated  January  29, 1997  and  January  30, 
1997  in  the  above  referenced  docket 
numbers. 

A  copy  of  this  filing  has  been  served 
on  all  parties  on  the  official  service  Ust. 

Comment  date:  March  28, 1997,  m 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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39.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  OA97-121-000) 

Take  notice  that  on  February  24, 1997, 
Orange  and  Rockland  Utihties,  Inc. 
acting  on  behalf  of  itself  and  its  wholly 
owned  subsidiaries,  Rockland  Electric 
Company  and  Pike  Coimty  Light  & 
Power  Company  (collectively  referred  to 
as  the  Company),  in  comphance  with 
the  Commission's  Order  No.  889  issued 
April  24. 1996  m  Docket  No.  RM95-^ 
000,  tendered  for  fiUng  its  revised 
Standards  of  Conduct  for  the  separation 
of  transmission  operation  functions  and 
generation  marketing  functions. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  wiU  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  pubUc 
inspection. 
Linwood  A.  WaisM,  Jr.. 
Acting  Secretary. 

(FR  Doc.  97-7170  FUed  3-20-97;  8:45  am) 
MUMQ  CODE  snr-ai-r 


Sunshine  Act  Meetings 

March  18, 1997. 

THE  FOLLOWING  NOTICE  OF 
MEETING  IS  PUBLISHED  PURSUANT 
TO  SECTION  3(A)  OF  THE 
GOVERNMENT  IN  THE  SUNSHINE 
ACT  (PUB.  L.  NO.  94-409).  5  U.S.C 
552B: 

AGENCY  HOUNNQ  MEETWa-  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TME  :  March  25,  1997  10:00 
a.m. 


PLACE:  Room  2C  888  Fh«t  Street.  N.E. 
Washington,  D.C.  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 
•  Note: — Items  Listed  on  the  agenda 
may  be  deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Lois  D.  CasheU, 
Secretary  TELEPHONE  (202)  208-0400 
For  a  recording  hsting  items  stricken 
from  or  added  to  the  meeting,  call  (202) 
208-1627. 

THIS  IS  A  UST  OF  MATTERS  TO  BE 
CONSIDERED  BY  THE  COMMISSION. 
IT  DOES  NOT  INCLUDE  A  USTING  OF 
ALL  PAPERS  RELEVANT  TO  THE 
ITEMS  ON  THE  AGENDA:  HOWEVER, 
ALL  PUBUC  DOCUMENTS  MAY  BE 
EXAMINED  IN  THE  REFERENCE  AND 
INFORMATION  CENTER. 

CoDMnt  Agenda— Hydro  S72nd  MMting— 
March  25, 1997,  Regular  Meeting  (lOM) 
.) 


CAH-1. 

OMITTED 
CAH-2. 

DOCKETi  P-2381-037.  PAOFIOORP 
CAH-3. 
DOCKETt  P-2550  003  N.E.W.  HYDRO, 
INC 
CAH-*. 

DOCKET*  P-2587  003  NCWTHERN 

STATES  POWER  COMPANY 
OTHER#S  UL95-6  001  NORTHERN 
STATES  POWER  COMPANY 
CAH-5. 

OMTITED 
CAH-6. 

DOaCET#  P-2669  0O4  NEW  ENGLAND 
POWER  COMPANY 
CAH-7. 

DOCKET*  P-6287  009  RAINSCH4G 
COMPANY 
CAH-8. 
DOCKET*  P-2323  012  NEW  ENGLAND 
POWER  CC»«>ANY 
CAH-9. 

DOCKET*  P-2334  001  WESTERN 
MASSACHUSETTS  ELECTRIC 
COMPANY 
CAH-10. 

OMITTED 
CAH-11. 
DOCKETt  P-2395-007.  ERASER  PAPERS 

INC 
OTHER*S  P-2390  006  NORTHERN 

STATES  POWER  COMPANY 
P-2421  007  FRASER  PAPERS  INC 
P-2473  006  FRASER  PAPERS  INC 
P-2475  013  NORTHERN  STATES  POWER 

COMPANY 
P-2640  014  FRASER  PAPERS  INC 

CONSENT  AGENDA— ELECTRIC 

CAE-1. 
DOCKET*  ER97-664-000.  OHIO  EDISON 
COMPANY 
CAB-2. 

DOCKET*  ER97-1368-000, 
CC^fMONWEALTH  EDISON  COMPANY 
CAE-3. 


DOCKET*  ER97-1400-000,  ORANGE  AND 
ROCKLAND  UTILITIES.  INC 
CAE-4. 
DOCKET*  ER97-1 546-000,  ILUNOVA 
POWER  MARKETING,  INC. 
CAE-5. 
DOCKET*  ER97-1 386-000.  CONSUMERS 
POWER  COMPANY 
CAE-6. 
DOCKET*  ER97-1481-000.  IDAHO 
POWER  COMPANY 
CAE-7. 

DOCKET*  OA96-192-000.  OTTER  TAIL 
POWER  COMPANY 
CAE-8. 
DOCKET*  EL95-3 1-001.  CITY  OF 
CONCORD,  ET  AL  V.  DUKE  POWER 
COMPANY 
CAE-9. 

DOCKET*  EC92-21  000  ENTERGY 
SERVICES,  INC  AND  GULF  STATES 
UTILITIES  COMPANY 
OTHER»S  EC92-2 1-001,  ENTERGY 
SERVICES,  INC  AND  GULF  STATES 
UTILITIES  COMPANY 
EC92-2 1-002,  ENTERGY  SERVICES,  INC 
AND  GULF  STATES  UTHJTIES 
COMPANY 
EC92-21-003,  ENTERGY  SERVICES.  INC 
AND  GULF  STATES  UnUTIES 
COMPANY 
BC92-21-004,  ENTERGY  SERVICES.  INC 
AND  GULF  STATES  UnLITIES 
COMPANY 
EL87-51-000.  CAJUN  ELECTRIC  POWER 
COOPERATIVE,  INC  V.  GULF  STATES 
UTIUTIES  COMPANY 
EL87-51-001.  CAJUN  ELECTRIC  POWER 
COOPERATIVE.  INC  V.  GULF  STATES 
UTnjTIES  COMPANY 
EL87-51-002,  CAJUN  ELECTRIC  POWER 
COOPERATIVE,  INC.  V.  GULF  STATES 
UTIUTIES  COMPANY 
EL87-5 1-003,  CAJUN  ELECTRIC  POWER 
COOPERATIVE,  INC  V.  GULF  STATES 
UTIUTIES  COMPANY 
EL87-51-004,  CAJUN  ELECTRIC  POWER 
COOPERATIVE,  INC  V.  GULF  STATES 
UTIUTIES  COMPANY 
EL87-51-005,  CAJUN  ELECTRIC  POWER 
COOPERATIVE,  INC  V.  GULF  STATES 
UTIUTIES  COMPANY 
EL87-51-006.  CAJUN  ELECTRIC  POWER 
COOPERATIVE,  INC  V.  GULF  STATES 
UTIUTIES  COMPANY 
EL87-51-007,  CAJUN  ELECTRIC  POWER 
COOPERATIVE,  INC  V.  GULF  STATES 
UTIUTIES  COMPANY 
EL94-1 3-000,  ENTERGY  SERVICES.  INC 
AND  GULF  STATES  UTIUTIES 
CC»IPANY 
EL94-1 3-001,  ENTERGY  SERVICES.  INC 
AND  GUU  STATES  UTIUTIES 
COMPANY 
EL95-3  3-000.  LOUISL^NA  PUBUC 
SERVICE  COMMISSION  V.  ENTERGY 
SERVICES.  INC 
EL95-33-001,  LOUISIANA  PUBUC 
SERVICE  COMMISSICH4  V.  ENTERGY 
SERVICES.  INC 
ER8a-*77-000.  GULF  STATES  UTDLITIES 

COMPANY 
ER88-477-001.  GULF  STATES  UTIUTIES 
COMPANY 


IMI 
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ER88-477-002,  GULF  STATES  UTILmBS 

CXDMPANY  

ER88-477-O03.  GULF  STATES  UTILITIES 

COMPANY 
ER8a-477-004.  GULF  STATES  UTILITIES 

CON4PANY 
ER88-477-005,  GULF  STATES  UTIUTIES 

COMPANY 
ER88-477-006.  GULF  STATES  UTIUTIES 

COMPANY 
ER88-477-007,  GULF  STATES  UTILITIES 

COMPANY 
ER92-8O6-00O,  ENTERGY  SERVICES,  INC 

AND  GULF  STATES  UTILITIES 

COMPANY 
ER92-806-001.  ENTERGY  SERVICES,  INC 

AND  GULF  STATES  UTIUTIES 

COMPANY 
ER92-606-002.  ENTERGY  SERVICES,  INC 

AND  GULF  STATES  UnUTIES 

COMPANY 
ER92-806-003.  ENTERGY  SERVICES,  INC 

AND  GULF  STATES  UTILITIES 

COMPANY 
ER92-«Oe-004,  ENTERGY  SERVICES.  INC 

AND  GULF  STATES  UTILITIES 

COMPANY 
ER92-806-005,  ENTERGY  SERVICES.  INC. 

AND  GULF  STATES  UnUTIES 

COMPANY 
ER95-4O8-000.  GULF  STATES  UTILITIES 

COMPANY 
ER95-408-001,  GULF  STATES  UTILITIES 

COMPANY 
ER95-161 5-000.  ENTERGY  POWER 

MARKETING  CORPORATION 
BR95-161S-001.  ENTERGY  POWER 

MARKETING  CORPORATION 
ER95-1615-002,  ENTERGY  POWER 

MARKETING  CORPORATION 
ER9S-161S-O03.  ENTERGY  POWER 

MARKETING  CORPORATION 
BR95-1615-004,  ENTERGY  POWER 

MARKETING  CORPORATION 
BR95-1615-005,  ENTERGY  POWER 

MARKETING  OORPC«ATION 

CAE-10.  

DOCKET*  EF96-516t-000.  UNITED 

STATES  DEPARTMENT  OF  ENTERGY— 

WESTERN  AREA  POWER 

ADMINISTRATION  (WASHOE 

PROJECT) 
CAE-11. 

DOCKET*  ER97-32O-O00.  PAOFTC  GAS 

AND  ELBCnUC  COMPANY 
CAE-12. 
DOCKET*  EC96-lft-001.  MIDAMERICAN 

ENERGY  COMPANY 
CAK-13. 
DOCKET*  ER97-«49-001.  NORTHERN 

STATES  POWER  COMPANY 
CAE-14. 

DOCKET*  EL97-2  3-000.  AMERICAN 

RECOVERY  COMPANY,  LLC 
CAE-15. 

DOCKET*  AC9S-161-001.  MCWTANA- 

DAKCTA  UTnJTIES  COMPANY 
CAE-16. 
DOCKET*  EL96-4-000.  KAMINE/BESICORP 

SYRACUSE  LP. 
OTH£R*S  EL96-&-000,  KAMINE/ 

BESHX)RP  BEAVER  FALLS  LP. 
QF88-26»-00S,  KAMINE/BESICORP 

SYRACUSE  LP. 
(^1-172-002.  KAMINE/BESKX)RP 

BEAVER  FALLS  LP. 


Coamit  Agmda — MiscaUanaous 

CAM-1. 
DOCKET*  RM97-2-000,  STATEMENT  OF 
COMPLL\NCE  WITH  SECTION  223  OF 
THE  SMALL  BUSINESS  REGULATORY 
ENFORCE-MENT  FAIRNESS  ACT  OF 
1996 

CONSENT  AGENDA— GAS  AND  OIL 

CAG-1. 
DOCKET*  RP97-1-004,  NATIONAL  FUEL 
GAS  SUPPLY  CORPORATION 
CAG-2. 
DOCKET*  RP97-201-000,  NATIONAL 
FUEL  GAS  SUPPLY  CORPORATION 
OTHERtS  RP97-201-001.  NATIONAL  FUEL 

GAS  SUPPLY  CORPORATION 
RP97-201-002.  NATIONAL  FUEL  GAS 

SUPPLY  CORPORATION 
CAG-3. 

DOCKET*  RP97-259-000,  SOUTHERN 
NATURAL  GAS  COMPANY 
CAG-4. 

OMITTED 
CAG-5. 

DOCKET*  RP97-261-000.  COLUMBL\ 
GAS  TRANSMISSION  CORPORATION 
CAG-6. 

OMITTED 
CAG-7. 

OMITTED 
CAG-8. 

DOCKET*  RP97-270-000,  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 
CAG-9. 

DOCKET*  TM97-2-48-000.  ANR 
PIPEUNE  COMPANY 
CAG-10. 

DOCKET*  TM97-«-29-000. 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-1 1. 

DOCKET*  TM97-2-70-000.  COLUMBL\ 
GULF  TRANSMISSION  COMPANY 
CAG-12. 

DOCKET*  RP96-367-003,  NORTHWEST 

PIPELINE  CORPORATION 
OTHER»S  RP96-367-004.  NORTHWEST 
PIPELINE  CORPORATION 
CAG-1 3. 

DOCKET*  RP97-17-003,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-14. 

DOCKET*  RP97-18-003, 
TRANSWESTERN  PIPELINE  COMPANY 
CAG-1 5. 

DOCKET*  RP97-21-002,  FLORIDA  GAS 
TRANSMISSION  COMPANY 
CAG-16. 

DOCKET*  RP97-22-003.  NORTHERN 
BORDER  PIPELINE  COMPANY 
CAG-1 7. 

DOCKET*  RP97-249-000,  VIKING  GAS 
TRANSMISSION  COMPANY 
CAG-18. 

DOCKET*  RP97-268-000,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-1 9. 

DOCKET*  RP97-269-000.  WILLISTON 
BASIN  INTERSTATE  PIPE  LINE 
COMPANY 
CAG-20. 

DOCKET*  TM97-3-28-000,  PANHANDLE 
EASTERN  PIPE  LINE  COMPANY 
CAG-21. 


DOCKET*  TM97-4-30-O00,  TRUNKLINE 
GAS  COMPANY 
CAG-22. 
DOCKET*  TM97-4-32-O00,  COLORADO 
INTERSTATE  GAS  COMPANY 
CAG-23. 
DOCKET*  PR96-8-000,  PACIFIC  GAS 
AND  ELECTRIC  COMPANY 
CAG-24. 

DOCKET*  PR96-14-000,  BRIDGEUNE 

GAS  DISTRIBUTION  LLC 
OTHER*S  PR96-14-O01,  BRIDGEUNE 
GAS  DISTRIBUTION  LLC 
CAG-25. 

DOCKET*  RP96-366-004,  FLORIDA  GAS 
TRANSMISSION  COMPANY 
CAG-26. 

DOCKET*  RP96-45-004,  NORTHERN 

BORDER  PIPELINE  COMPANY 
OTHER*S  CP95-1 94-000,  NORTHERN 
BORDER  PIPELINE  COMPANY 
CAG-27. 

OMITTED 
CAG-28. 

DOCKET*  RP96-291-001 .  MID 
LOUlSL\NA  GAS  COMPANY 
OTHER*S  RP9&-291-002,  MID 
LOUISLVNA  GAS  COMPANY 
RP96-291-0O4,  MID  LOUISL\NA  GAS 

COMPANY 
RP96-291-O05,  MID  LOUISLKNA  GAS 
COMPANY 
CAG-29. 

DOCKET*  RP96-387-O00.  WILUAMS 
NATURAL  GAS  COMPANY 
CAG-30. 

DOCKET*  RP97-29-O00,  PANHANDLE 
EASTERN  PIPE  LINE  COMPANY 
CAG-31. 

DOCKET*  RP97-81-001,  K  N 
INTERSTATE  GAS  TRANSMISSION 
COMPANY 
CAG-32. 

DOCKET*  RP97-1 78-001,  KERN  RIVER 
GAS  TRANSMISSION  COMPANY 
CAG-33. 

DOCKET*  RP97-253-000.  NORTHERN 
BORDER  PIPELINE  COMPANY 
CAG-34. 

DOCKET*  RP9&-302-O04,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-35. 

DOCKET*  RP96-199-002,  MISSISSIPPI 
RIVER  TRANSMISSION  CORPORATION 
CAG-36. 

OMTTTED 
CAG-37. 

DOCKET*  RP91-26-014.  EL  PASO 

NATURAL  GAS  COMPANY 
OTHER*S  RP91-162-005,  EL  PASO 

NATURAL  GAS  COMPANY 
RP92-1 8-007,  EL  PASO  NATURAL  GAS 
COMPANY 
CAG-38. 

DOCKET*  AC97-44-000,  MOBILE  BAY 

PIPELINE  COMPANY 
OTHER*S  AC97-44-001,  MOBILE  BAY 
PIPELINE  COMPANY 
CAG-39. 

DOCKET*  MG96-1 3-002,  K  N 
INTERSTATE  GAS  TRANSMISSION 
COMPANY 
OTHER*S  MG96-13-003,  K  N 
INTERSTATE  GAS  TRANSMISSION 
COMPANY 


MG96-13-004,  K  N  INTERSTATE  GAS 
TRANSMISSICW  COMPANY 
CAG-40. 
DOCKET*  MG97-8-000,  PACIFIC 
INTERSTATE  OFFSHORE  COMPANY 
CAG-41. 
DOCKET*  CP96-641-O00,  ANR  PIPELINE 
COMPANY 
CAG-42. 

OMITTED 
CAG-43. 

DOCKET*  CP96-589-000,  KOCH 

GATEWAY  PIPELINE  COMPANY 
OTHER*S  CP96-585-000,  SOUTHERN 

NATURAL  GAS  COMPANY 
CP96-620-000.  KOCH  GATEWAY 
PIPEUNE  COMPANY 
CAG-44. 

DOCKET*  CP96-758-000, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-45. 
DOCKET*  CP97-71-000.  ANR  PITCLINE 
COMPANY 
CAG-46. 

DOCKET*  CP89-629-032,  TENNESSEE 

GAS  PIPELINE  COMPANY 
OTHER«S  CP90-639-020,  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-47. 

DOCKET*  CP96-790-000,  NAUTILUS 

PIPELINE  COMPANY,  LLC 
OTHER*S  CP96-791-000,  NAUTILUS 

PIPEUNE  COMPANY,  LLC 
CP96-792-000,  NAUTILUS  PIPELINE 
COMPANY,  LLC 
CAG-48. 

DOCKET*  CP97-99-000.  WISCONSIN 
PUBUC  SERVICE  CORPORATION 
CAG-49. 

DOCKET*  CP93-253-002,  EL  PASO 
NATURAL  GAS  COMPANY 
CAG-50. 
DOCKET*  TM97-2-37-000,  NORTHWEST 
PIPELINE.CORPORATION 
CAG-51. 

DOCKET*  OR9S-9-000,  COLONIAL 
PIPELINE  COMPANY 
CAG-52. 

DOCKET*  TM97-8-29-000, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-53. 

DOCKET*  CP96-820-000,  QUESTAR 
PIPELINE  COMPANY 
CAG-54. 
DOCKET*  CP97-169-000,  ALUANCE 
PireUNELP. 

HYI»0  AGENDA 

H-1. 
RESERVED 

ELECTRIC  AGENDA 

E-1. 

DOCKET*  ER97-697-O00,  ALLEGHENY 
POWER  SERVICE  CORPORATION  AND 
CLEVELAND  ELECTRIC 
ILLUMINATING  COMPANY,  ET  AL 
ORDER  ON  THE  PROPOSED  GENERAL 
AGREEMENT  ON  PARALLEL  PATHS 
(GAPP)  EXPERIMENT  PARTK3PATION 
AGREEMENT. 

E-2. 
DOCKET*  EC97-5-O00,  OHIO  EDISON 
COMPANY  AND  PENNSYLVANLK 
POWER  COMPANY,  ET  AL 


OTHER*S  ER97-412-000,  FIRST  ENERGY 
SYSTEM/OHIO  EDISON  COMPANY 

ER97-41 3-000.  OHIO  EDISON  COMPANY 
AND  PENNSYLVAMA  POWER 
COMPANY,  ET  AL 

ORDER  ON  MERGER  APPUCATION. 
OPEN  ACCESS  TARIFF  AND  JOINT 
DISPATCH  AGREEMENT. 

OIL  AND  GAS  AGENDA 

L 

PIPELINE  RATE  MATTERS 
PR-1. 

DOCKET*  RP97-232- 000,  AMOCO 
PRODUCTION  COMPANY  AND 
AMOCO  ENERGY  TRADING  COMPANY 
V.  NATURAL  GAS  PIPELINE 
COMPANY  OF  AMERICA 
ORDER  ON  COMPLAINT. 

n. 

PIPELINE  CERTinCATE  MATTERS 
PC-1. 
RESERVED 

Lois  D.  CacheU, 

Secretary. 

(FR  Doc.  97-7380  Filed  3-19-97;  12:40  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S800-SI 

Agency  Information  Collection 
Actlvttiee:  Proposed  Collections; 
Comment  Request;  Information 
Requirements  for  Importation  of 
Nonconforming  Vehicles;  Information 
Requirements  for  importation  of 
Nonconforming  Nonroad  Small  SI 
Engines 

agency:  Environinental  Protection 
Agency  (EPA). 
ACTKM:  NoUce. 

SUMMARY:  In  compliance  with  the 
Paperworit  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Requests  (ICR)  to  the  OflBce 
of  Management  and  Budget  (0MB): 
Information  Requirements  for 
Importation  of  Nonconforming  Vehicles, 
OMB  Control  Nimiber  2060-0095; 
Information  Requirements  for 
Importation  of  Nonconforming  Nonroad 
Small  SI  Engines,  OMB  CcHitrol  Number 
2060-0294.  Before  submitting  the  ICRs 
to  OMB  for  review  and  approval,  EPA 
is  sohciting  comments  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below. 
DATES:  Comments  must  be  submitted  on 
or  before  May  20. 1997. 
ADDRESSES:  Interested  persons  may 
obtain  a  copy  of  the  ICRs  without  charge 
by  contacting:  Vehicle  Programs  and 
Compliance  Division.  401  M  Street, 


S.W.  (6405J).  Washington.  D.C  20460. 
Attn:  Imports. 

FOR  FURTHER  INFOflMATK)H  CONTACT:  Mr. 
Leonard  Lazarus,  telephone  (202)  233- 
9240.  telefax  (202)  233-9596. 

SUPPLEMENTARY  INFORMATKM: 

Affected  entities:  Entities  potentially 
affected  by  this  action  include 
individuals  and  businesses  (including 
Independent  Commercial  Importers) 
importing  on  and  off-road  motor 
vehicles,  motor  vehicle  engines,  or 
nonroad  engines,  including  nonroad 
engines  incorporated  into  nonroad 
equipment  or  nonroad  v^cles. 

Title:  Information  Requirements  for 
Importation  of  Nonconforming  Vehicles, 
OMB  #2060-0095,  expiration  date  7/31/ 
97;  Information  Requirements  for 
Importatim  of  Nonconforming  Nonroad 
Small  SI  Engines.  OMB  *2060-0294, 
expiration  date  7/31/97. 

Abstract:  Individuals  and  businesses 
importing  on  and  off-road  motor 
vehicles,  motor  vehicle  migines,  or 
nonroad  engines,  including  nonroad 
engines  incorporated  into  nonroad 
equipment  or  nonroad  vehicles  report 
and  keep  records  of  vehicle 
importations,  request  prior  approval  for 
vehicle  importations,  or  request  final 
admission  for  vehicles  conditionally 
imported  into  the  U.S.  The  collection  of 
this  information  is  mandatory  in  order 
to  ensure  compliance  of  nonconforming 
vehicles  with  Federal  emissions 
requirements.  Joint  EPA  and  Customs 
regulations  at  40  CFR  85.1501  et  seq. 
and  89.601  et  seq.  and  19  CFR  12.73  and 
12.74  promulgated  imder  the  authority 
of  Clean  Air  Act  Sections  203  and  208 
give  authority  for  the  collection  of 
informaticHi.  This  authority  was 
extended  to  nonroad  engines  under 
section  213(d).  The  information  is  used 
by  program  personnel  to  ensure  that  all 
Federal  emission  requirements 
concerning  imported  nonconforming 
motor  vehicles  are  met  Any  information 
submitted  to  the  Agency  for  which  a 
claim  of  confidentiahty  is  made  is 
safeguarded  according  to  poUdes  set 
forth  in  Title  40,  Chapter  1.  Part  2. 
Subpart  B — Confidentiahty  of  Business 
Information  (see  CFR  2),  and  the  public 
is  not  permitted  access  to  information 
containing  personal  or  organizational 
identifiera.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbera  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

The  EPA  would  like  to  soUdt 
comments  to: 


IMi 
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(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoKsed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(ill)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  0.8  hours  per 
response  (OMB  *206O-00g5),  and  0.5 
hours  per  response  (OMB  •2060-0294) 
respectively.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  vahdating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjxist  the  existing  ways  to  comply  with 
any  previously  appUcable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

OMB  «2060-0095 

Respondents/ Affected  entities: 
Individuals  and  businesses  importing 
motor  vehicles,  motor  vehicle  engines, 
or  large  compression-ignition  nonroad 
engines,  including  those  incorporated 
into  nonroad  equipment  or  vehicles. 

Estimated  Number  of  Respondents: 
11.000. 

Frequency  of  Response:  1.1  responses/ 
year. 

Estimated  Total  Annual  Hour  Burden: 
9,705. 

Estimated  Total  Annualized  Costs 
Burden.  $961,130. 

OMB  *2060-0294 

Respondents/Affected  entities: 
Individuals  and  businesses  importing 
small  spark-ignition  nonroad  engines. 


including  those  incorporated  into 
nonroad  equipment  or  vehicles. 

Estimated  Number  of  Respondents: 
500. 

Frequency  of  Response:  100.4 
responses/year. 

Estimated  Total  Annual  Hour  Burden: 
25,100. 

Estimated  Total  Annualized  Costs 
Burden:  $1,255,000. 

Dated:  March  17. 1997. 
Richard  Wilaon, 

Acting  Assistant  Administrator,  Office  of  Air 
and  Radiation. 

(FR  Doc.  97-7218  Filed  3-20-97;  8:45  ami 
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[ER-FRL-647ft-6] 

Environmental  Impact  Statementa; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202) 564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  March  10. 1997 

Through  March  14, 1997  Pursuant  to  40 

CFR  1506.9. 

HS  No.  970083.  Final  EIS.  NOA,  WA. 
Programmatic  EIS — Ck)mmencement 
Bay  Restoration  Plan. 
Implementation.  CX3E  Section  10  and 
404  Permits.  CZMA  and  NPDES 
Applications.  Puget  Sound,  Pierce 
County.  WA.  Due:  April  21. 1997. 
Contact:  Rolland  A.  Schmitten  (301) 
713-2239. 

EIS  No.  970084.  Draft  EIS.  COE.  CA, 
Morrison  Creek  Mining  Reach 
Downstream  (South)  of  Jackson 
Highway.  Mining  and  Reclamation 
Project.  COE  Section  404  Permit 
Issuance.  Sacramento  County.  CA. 
Due:  May  05, 1997,  Contact:  Larry 
Vinzant  (916)  577-5263. 

EIS  No.  970085,  Final  EIS,  FHW,  SC, 
Greenville  Southern  Connectors 
Construction  and  Operation,  1-185  at 
1-85  south  of  Donaldson  Center 
Industrial  Air  Park  to  1-385  at  US  276 
and  SC-153  Connector  from  existing 
SC-153  at  1-85  to  the  Southern 
Connector,  Funding  and  COE  Section 
404  Permit,  Anderson  and  Greenville 
Counties,  SC,  Due:  April  21, 1997, 
Contact:  Ken  Myers  (803)  253-3881. 

EIS  No.  970086,  Final  EIS,  COE,  CA. 
San  Gabriel  Canyon  Sediment 
Management  Plan,  Dredging  and 
Disposal  of  Sediments,  COE  Section 
404  Permit,  Special  Use  Permit  and 
Right-of-Entry  Issuance,  Angeles 
National  Forest,  San  Gabriel  River, 
Los  Angeles.  CA,  Due:  April  21, 1997, 
Contact:  Arron  Allen  (213)  452-3413. 

EIS  No.  970087.  Final  EIS.  FHW.  NB. 
South  Locust  Street  (also  known  as 


Old  Highway  281)  Transportation, 
Improvements.  1-80  to  the  Grand 
Island  and  north  of  US  34.  Funding 
and  COE  Section  404  Permit.  Hall 
County.  NB.  Due:  April  21.  1997. 
Contact:  Edward  Kosola  (402)  437- 
5521. 

EIS  No.  970088.  Draft  EIS.  FTA.  CA. 
Caltrain  San  Francisco  Downtown 
Extension  Project,  Fourth  and 
Townsend  Streets  in  San  Francisco  to 
a  proposed  terminal  at  a  site  of  the 
present  Transbay  Terminal  in 
Downtown  San  Francisco,  Funding, 
Approvals  and  Permits.  San 
Francisco.  San  Mateo,  and  Santa  Clara 
Counties,  CA.  Due:  May  12. 1997. 
Contact:  Bob  Horn  (415)  744-3133. 

EIS  No.  970089.  Final  EIS.  BLM.  CA. 
Cahente  Land  and  Resource 
Management  Plan.  Implementation, 
Kern.  Tulare.  King.  San  Luis.  Obispo, 
Santa  Barbara  and  Ventura  Coimties. 
CA,  Due:  April  21, 1997,  Contact: 
Steven  Larson  (80S)  391-6099. 

EIS  No.  970090.  Draft  EIS.  USN.  NY. 
Naval  Weapons  Industrial  Reserve 
Plant  Calverton  Disposal  and  Reuse. 
Implementation.  Towns  of  Riverhead 
and  Brookhaven  on  Long  Island. 
Suffolk  Coimty.  NY.  Due:  May  05. 
1997.  Contact:  Kurt  C.  Frederick  (610) 
595-0728. 

EIS  No.  970091.  Final  EIS.  NPS.  PA. 
Independence  National  Historical 
Park.  General  Management  Plan, 
Implementation,  Site  Specific, 
Philadelphia  County,  PA,  Due:  April 
21, 1997,  Contact:  Martha  B.  Aikens 
(215) 597-7125. 

Dated:  March  17. 1997. 
WUliam  D.  Dicksraoa, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  97-7209  Filed  3-20-97;  8:45  am) 
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National  Drinking  Water  Adviaory 
Council  Occurrence  &  Contaminant 
Selection  WorMng  Group;  Notice  of 
Open  Meeting 

Under  Section  10(a)(2)  of  Public  Law 
92-423,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  a  meeting  of  the  Occurrence  & 
Contaminant  Selection  Working  Group 
of  the  National  Drinking  Water  Advisory 
Council  estabUshed  under  the  Safe 
Drinking  Water  Act,  as  amended  (42 
U.S.C.  S300f  et  seq.),  will  be  held  on 
April  3-4. 1997.  from  9:00  AM  until 
4:00  PM  (approximate),  in  the  Moimt 
Vernon  Room  (EPA)  of  the  Sheraton 
City  Center.  1143  New  Hampshire 
Avenue,  NW.  Washington  D.C.  20037. 


The  meeting  is  open  to  the  public,  but 
due  to  past  experience,  seating  will  be 
limited. 

The  purpose  of  this  meeting  is  to 
review  the  development  of  the  first 
Drinking  Water  Candidate  List.  The 
meeting  is  open  to  the  pubUc  to  observe. 
The  working  group  members  are 
meeting  to  analyze  relevant  issues  and 
facts,  and  draft  proposed  position  paper 
for  deUberation  by  the  advisory  council. 
Therefore,  statements  will  be  taken  fit>m 
the  pubUc  as  time  allows. 

For  more  information,  please  contact, 
Evelyn  Washington,  Designated  Federal 
Officer,  Occiurence  &  Contaminant 
Selection  Working  Group.  U.S.  EPA, 
Office  of  the  Groimd  Water  and 
Drinking  Water  (4607),  401  M  Street 
SW,  Washington.  D.C.  20460.  The 
telephone  number  is  202-260-3029,  fax 
202-260-3762,  and  e-mail  address 
washington.evelyn9epamail.epa.gov. 

Dated:  March  18, 1997. 
Chartoiw  E.  Shaw. 

Designated  Federal  Officer,  National  Drinking 
Water  Advisory  Council. 

(FR  Doc  97-7220  Filed  3-20-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 

Notice  of  Public  Information 
Collections  being  Reviewed  by  the 
Federal  Communications  Commission 

March  17, 1997. 

SUMMARY:  The  Federal  Commimications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportxinity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  \uiless  it 
displays  a  currently  vafid  control 
ntunber.  No  person  shall  be  object  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quaUty.  utihty.  and  clarify  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents. 


including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  (insert  date  60  days 
from  publication  in  Federal  Register). 
ADDRESSES:  Direct  all  conunents  to 
Dorothy  Conway.  Federal 
Communications  Commissions.  Room 
234. 1919  M  St..  NW..  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 

information  collections  contact  Dorothy 

Conway  at  202-418-0217  or  via  internet 

at  dconwaydfcc.gov. 

SUPPLEMENTARY  INFORMATKM: 

OMB  Approval  Number.  3060-0068. 

Title:  Application  for  Consent  to 
Assignment  of  Radio  Station 
Construction  Authorization  or  License 
(For  Stations  in  Services  Other  Than 
Broadcast). 

Form  No.:  FCC  702. 
Type  of  Review.  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  Foi^ 
Profit. 

Number  of  Respondents:  1,000. 

Estimated  Time  Per  Response:  5 
hours. 

Total  Annual  Burden:  5,000  hours. 

Needs  and  Uses:  This  collection  of 
information  is  used  to  request 
Commission  approval  of  assignment  of 
radio  station  construction  authorization 
or  hcense. 

The  form  is  required  by  Section 
310(d)  of  the  Communications  Act;  and 
FCC  Rules  -  47  CFR  Parts  5.55,  21.11, 
21.38,  21.39,  23.50.  25.118  and  101.15. 

A  space  for  the  applicant  to  provide 
an  Internet  address  is  being  added  to  the 
form.  This  will  provide  an  additional 
option  of  reaching  the  applicant  should 
the  FCC  have  any  questions  concerning 
the  apphcation.  In  addition,  the 
Conunission  is  required  to  collect  the 
Taxpayer  Identification  Nimiber  to 
comply  with  the  Debt  Collection 
Improvement  Act  of  1996. 
OMB  Approval  Number.  3060-0481. 

Title:  Apphcation  for  Renewal  of 
Private  Radio  Station  License. 

Form  No..  FCC  452R. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals.  State  or 
Local  Governments.  Business  or  other 
For-Profit.  Non-profit  institutions. 

Number  of  Respondents:  2.700. 

Estimated  Time  Per  Response:  10 
minutes. 

Total  Annual  Burden:  448  hours. 

Needs  and  Uses:  Aviation  Ground  and 
Marine  Coast  Radio  Station  hcensees  are 


required  to  apply  for  renewal  of  their 
radio  station  authorization  every  five 
years. 

The  form  is  required  by  the 
Communications  Act;  International 
Treaties  and  FCC  Rules  -  47  CFR  Parts 
1.926,  80.19  and  87.21. 

A  space  for  the  appUcant  to  provide 
an  Internet  address  is  being  added  to  the 
form.  This  will  provide  an  additional 
option  of  reaching  the  appUcant  should 
the  FCC  have  any  questions  concerning 
the  apphcation.  In  addition,  the 
Commission  is  required  to  collect  the 
Taxpayer  Identification  Number  to 
comply  with  the  Debt  Collection 
Improvement  Act  of  1996. 

Federal  Communicatioiis  Cammissioa. 

William  F.  Catan. 

Acting  Secretary. 

(FR  Doc.  97-7178  Filed  3-20-97;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:01  a.m.  on  Monday,  March  17. 
1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insiuance  Corporation 
met  in  clo^d  session  to  consider  (1) 
reports  of  the  Office  of  Inspector 
General,  and  (2)  matters  relating  to  the 
Corporation's  craporate  and  supervisory 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr.. 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Ms.  Julie 
Williams,  acting  in  the  place  and  stead 
of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency).  Nicolas 
P.  Retsinas  (Director.  Office  of  Thrift 
Supervision),  and  Chairman  Ricki 
Heifer,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
pubhc;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  pubhc 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  pubhc 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4). 
(c)(6),  (c)(8).  (c)(9)(A)(ii).  and  (c)(10)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b!(c)(2).  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street.  NW..  Washington.  DC. 

Dated:  March  18. 1997. 
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Federal  Deposit  Insurance  Corporation. 

VaferM  J.  Beat. 

Assistant  Executive  Secretary. 

IFR  Doc.  97-7312  Filed  3-19-97;  10:59  am] 
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Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.ai.  on 
Tuesday,  March  25, 1997,  to  consider 
the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 
Disposition  of  minutes  of  previous 

Board  of  Directors'  meetings. 
Reports  of  actions  taken  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 
Executive  Management  Report  for  year 

end  1996. 
Memorandum  and  resolution  re: 
Proposed  Amendments  to  Part  361 — 
Formal  Minority-and  Women-Owned 
Business  and  Law  Firm  Certification 
Program — Individuals  with 
ENsabilities  Outreach  Program. 
Memorandimi  and  resolution  re:  Final 
Amendments  to  Part  303  Regarding 
Applications  and  Delegations  of 
Authority. 
Memorandimi  and  resolution  re: 
Statement  of  Policy  on  Interagency 
Coordination  of  Bank  Holding 
Company  Inspections  and  Subsidiary 
Bank  Examinations. 
Memorandum  and  resolution  re: 
Statement  of  Policy  on  Applications, 
Legal  Fees,  and  Other  Expenses. 
Memorandum  and  resolution  re: 
Statement  of  Policy  Regarding 
Eligibility  to  Make  Application  to 
Become  an  Instired  Bank  under 
Section  5  of  the  Federal  Deposit 
Insurance  Act. 

Discussion  Agenda 

Memorandum  and  resolution  re: 
Statement  of  Policy  Regarding 
Liability  of  Commonly  Controlled 
Depository  Institutions. 

Memorandum  and  resolution  re: 
Proposed  Rule  Regarding  Deposit 
Insurance  Simplification. 
The  meeting  will  be  held  in  the  Board 

Room  on  the  sixth  floor  of  the  FDIC 

Building  located  at  550 — 17th  Street, 

N.W..  Washington,  D.C 


The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice); 
(202)  416-2004  (TTY),  to  make 
necessary  arrangements. 

Requests  for  mrther  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  March  18, 1997. 
Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldman. 
Depu  ty  Execu  tive  Secretary. 
[FR  Doc  97-7313  Filed  3-19-97;  10:59  ami 

MLLMO  COOC  f7t4-01-M 


FEDERAL  RESERVE  SYSTEM 

Fonnatlons  of,  Acquisitions  tiy,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  apphcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  them  April  4, 1997. 

A.  Federml  Reserve  BanK  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Qlinois 
60690-1413: 

1.  Old  Second  Bancorp,  Inc.,  Aurora. 
Illinois;  to  acquire  100  percent  of  the 


voting  shares  of  Maple  Park  Bancshares, 
Inc.,  Maple  Park,  Illinois,  and  thereby 
indirectly  acquire  First  State  Bank  of 
Maple  Park,  Illinois,  Maple  Park, 
Illinois. 

In  connection  with  this  application, 
Applicant  also  has  applied  to  acquire 
Maple  Park  Mortgage  Company,  Maple 
Park,  Illinois,  and  thereby  engage  in 
making  loans  and  extensions  of  credit, 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  17. 1997. 

Jennifitr  J.  Johnaoo, 

Deputy  Secretary  of  the  Board. 

IFR  Doc  97-7157  Filed  3-19-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

TaiE  AND  DATE:  10:00  a.m.,  Wednesday. 
March  26, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  a  Federal 
Reserve  Bank's  building  requirements. 

2.  Federal  Reserve  System 
compensation  policy  matters. 

3.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INF0RMATK3N: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  March  19, 1997. 
JeBniCv  J.  loluMOB, 

Deputy  Secretary  of  the  Board. 
IFR  Doc  97-7310  Filed  3-19-97;  10:59  am] 
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Sunshine  Act  Meeting 

AGQICY  HOLOtNQ  THE  MEETINQ:  Board  of 
Governors  of  the  Federal  Reserve 
System. 


FEDERAL  REGISTER  CtTATION  OF  PREVIOUS 
AMNOUMCEMENT:  62  FR  12200,  March  14, 
1997. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETINQ:  10:00  a.m.,  Wednesday, 
March  19, 1997. 

CHANGES  IN  THE  MEETINQ:  THE  OPEN 
MEETING  HAS  BEEN  CANCELED.  AND 
THE  SCHEDULED  ITEM  WAS 
HANDLED  VL\  NOTATION  VOTING. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 
Dated:  March  19. 1997. 
JamUer  J.  JohnMm, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  97-7379  Filed  3-19-97;  2:53  pm) 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Earty 
Termination  of  the  WaMng  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  §  18a.  as  added  by  'Htle  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consiunmation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 


waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Registo-. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  diuing 
the  applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  030397  AND  031497 


Name  of  acquiring  person,  name  of  acquirad  person,  name  of  acquired  entity 


SS2t  *t^'I^  t??^  *  Company,  Rand  McNaNy  Medta  Services,  Inc.,  Rand  McNaly  Ihll  

Svedala  Industn  AB.  Habour  Group  Investments  II,  LP.,  Reedril  Enterprises  Inc 

NIPSCO  Industries.  Inc..  IWC  Resources  Corporation.  IWC  Resounds  Corporation 

Land  OTakes.  Inc..  Atlantic  Dairy  Cooperative.  Atlantic  Dairy  Cooperative 

Arilhernlreurance  Companies,  Inc.,  Blue  Cross  &  Blue  SNeid  of  Cormacticut.  U^.  Bi^"cn^'TBkii~siiM 

01  cormeciicut,  Inc 

A.  H;  Beta  Corporation,  Walter  M.  Dear.  Gleaiw  4  Joiirni'i^ii^^  

Arrwrioan  Ho^  Producis  Corporation,  Mrs.  Susanne  Klatton,  Byk  Gulden  Lomberg Ch^^rishe  FMoHiaH"' 

Gannett  Co..  Inc..  Patrick  E.  Stahel.  Printed  Medte  Services  Inc  ^    _        ^^  ^^ 

Omnicom  Group  Inc..  Integer  Group.  L.LC.  (The).  Integer  Grot^),  LLC.  fnie)  

Charter  Oak  Partners,  Henkel  KGaA  (a  German  company).  Henkel  Corporainn;  Hei^  Canadalimited 
RichardW.  Muzzy,  Jr.,  Fruefiauf  Traitor  Corporatioo  (Debtor-in-Possesaion),  Fruehauf  Traler  Coiporaten 

(DeocorHrvPossession)  _ _ „ 

Darwher  Corporation.  Bufllon  Corporatton,  Cuniwriit  f«*i«»iogy,  li^^  ™" 

Amer1«n  Radw  Systems  Corporatkxi,  Loma  J.  Amaturo,  Amaturo  Qroi^)  of  Tex«.  uj  I  "1" 

Hewlett-Packard  Company.  Symantec  Corporatwn,  Symantec  Corporatton,  Networking  BtAinmlinit 
AmenSoi^ce  Health  Corporation.  Walter  Drug  Company.  LLC.  Walter  Drug  Corrpany.  LLC  Z 

AfBiated  Foo^&xjthwest.  Inc..  Acadto  Partners.  LP..  Harvest  Foods,  Inc.  (Debtor-in-Possession)  [L'ZZ'Z' 
T^^fHry*?^^  incAJberty  Media  Corporation.  Liberty  Medn  Corporalton^etoCommunicattons.  Inc.. 

Aflikatad  Regtonal  Commurocattons  (Partnership)  „  ■»-««».  n«». 

Hfckory  Tech  Corporatton.  Inc.,  U  S  West.  Inc..  U  S  WEST  Comr»irt^oii."iii^""   ~Z 

Nattonal  Services  Industrtos.  Inc.  Enforcer  Products.  Inc..  Entorcer  Products.  Inc 

Redtend,  PLC.  David  J.  Mahar,  Frontier  Stone,  Inc ^^  

Redtend,  PLC.  Charles  J.  Loiacano.  Frontier  Stone.  Inc !!"!".' 

American  Radto  Systems  Corporation.  Estate  of  Wilet  H.  Brown.  DeceMei'TheBroilm  6r^^ 

Ainencan  Radto  Systems  Corporatton.  Hicks.  Muse.  Tate  &  Furst  Equity  Fund  II.  LP.   ChancetorRadlo 

Broadcasting  Company  

Scott  K.  Ginsburg,  EZ  Communfcations,  Inc,  PrOltts^nmiBmai^BngJtKZ" 
Ford  Motor  Company.  NattonsBank  Corporatton.  NationsCredi  Financial  Services  Inc 

Ms.  Lida  Urtanek.  KLA  Instnjments  Corporatton.  KLA  InstmmenIs  Corporatton     '       Z 

Ashland.  Inc..  Howard  and  Donna  Weinstein.  Weinstein  Chemfcals  Inc  ' 

Samuel  J.  Heyman.  Gordon  A.  Walter.  HoUinee  Corporation  . 

Morgan  Stanley  Capital  Partners  III.  LP..  IXC  Communtoattons,  Inc.  IXC  Cornrniikiticiis7lw";""."ZZ 

HBOiCompany.  Amisys  Managed  Care  Systems.  Inc..  Amisys  Managed  Care  Systems,  Inc   - 

Mareh  A  McLennan  Companies,  Inc.,  SL  Paul  Companies,  Inc.,  Minet  Inc.,  Minet  Re  North  Aiii^'wiZ. 

RniriGf .,., 


PMNNo. 


Open  Maricet.  Inc..  Reed  Elsevtor  pj.c,  Folto  Corporation  . . ..  

MCN  Corporatton.  KCS  Energy,  Inc.,  KCS  Pipeline  Systems.  Inc  "".'"!"!.".'."!"."!"!"!!!"!."'" """ 

H.F.  Ahmanson  &  Company,  Great  Western  Financial  Corporation,  Great  Western  Financial  Comoration 

John  J.  Faftoer,  Davkl  E.  Pace.  Pace  Industries.  Inc  \2  _ 

Dean  Witter,  Discover  &  Co..  Morgan  Stanley  Groi^),  Inc.  Morgan  Steiiiey  Groij^  i"iw'"."."!."li;i..l..Z 

Seneca  Foods  Corporatton.  Pro-Fac  Cooperative.  Inc..  Curttoe-Bums  Foods,  Inc __ 

Apple  South.  Inc,  Davto  L  Mason,  Cypress  Coast  Constmcttor  Corporatton,  Hops  Maiketing 
Apple  Soi<h,  Inc,  Thomas  A.  Schelktorl,  Cypress  Coast  Constructton  Corp.,  Hops  Martteling  Inc 
Robert  Black.  Sr.,  Players  International,  Inc..  Players  Nevada.  Inc..  Players  Mesquite  Land  Inc 
Financial  HokJing  Corporation.  B.A.T.  Industries  p.l.c.  The  Ohto  State  Ule  Insurance  Conmany  ^ 

Ltoyd  J.  Baretz.  Electronic  Data  Systems  Corporatton.  CAN  Sennras.  Inc  

Stephen  M.  Ross,  Starrett  Corporatton,  Starrett  Corporatton  

The  1818  Fund  II,  LP..  CMSI  HofcSng  Corp..  CMSI  Hoidtogs  Coip'ZZZZZZZZZZZZIZZZ 


97-1263 
97-1273 
97-1277 
97-1281 

97-1284 
97-1286 
97-1291 
97-1 3J)0 
97-1303 
97-1308 

97-1315 
97-1321 
97-1324 
97-1328 
97-1202 
97-1249 

97-1274 
97-1302 
97-1311 
97-1329 
97-1330 
97-0103 

97-0185 
97-0235 
97-1175 
97-1226 
97-1235 
97-1237 
97-1298 
97-1299 

97-1304 

97-1316 

97-1265 

97-1289 

97-1287 

97-1320 

97-1332 

97-1333 

97-1334 

97-1335 

97-1337 

97-1340 

97-1341 

97-1342 


Date 


03/03/97 

03A)3/97 
03A)3/97 

03/03/97 
03/03/97 
03/03/97 
03/03/97 
03/03«7 
03/03/97 

03X0/97 
03/03/97 
03A)3/97 
03/03/97 
03/04/97 
03A)4/97 

03/04/97 
03^04/97 
03/04/97 
03/04/97 
03/04/97 
03/05/97 

03/05/97 
03/05/97 
03A)6/97 
03/06/97 
03/06/97 
03A)6/97 
03/06/97 
03/06/97 

03A)6/97 
03A)6/97 
03/07/97 
03A37/97 
03/10/97 
03/1 0«7 
03/1 0«7 
03/1  (V97 
03/10/97 
03/10/97 
03/10/97 
03/1  Q«7 
03/1 0«7 
03/10/97 
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Transactions  Granted  Early  Termination  Between:  030397  and  031497— Continued 


Name  o*  acquiring  person,  nanw  of  acquired  person,  name  of  acquind  entity 


AMRESCO.  INC..  Commerdai  Len(fr>g  Corporation,  Convnerical  LerxSng  Corporation  „.. 

DEL  1996  Trust.  Peter  C,  CJarV.  Revocable  Trust  dtd.  July  10,  1991.  Amherst  Eqmpment  Corporation 

The  DEL  1995  Trust,  David  B.  CJaik.  Revocable  Trust  dtd  July  10.  1991 .  Amherst  Equipment  Corporation 

Barney  J.  Cohen,  SV  Holdings.  Inc.,  Star  Video  Entertainment,  LP 

McCown.  De  Leeuw  4  Co.  II.  LP..  Calvin  Ingram.  AmeriComnn  Direct  Marketing.  Inc  ~ 

Baltimore  Gas  and  Electric  Corrpany,  The  Goldman  Sachs  Group,  LP.,  Goldman  Sachs  Power.  LLC  

Sigan  Holdings.  Inc..  Aluminum  CorTiparty  o(  America,  Alcoa  Closure  Systems  lnlematior»l,  Inc 

Ford  Motor  Co.,  Texaco,  Inc,  Texaco  Refining  and  Marketing,  Inc  

A.H.  Beto  Corporation,  Sumner  M.  Redstone,  Viacom  Broadcasting  o(  Missouri,  Inc  

Sumner  M.  Redstorw.  Gaylord  Entertainment  Company,  Gayiord  Broadcasting  Corrpany.  LP 

Regal-Beloit  Corporation,  The  Wilmington  Tost  Corporation,  Marathon  Electrc  Manufacturing  Corporation 

John  Hancock  Mutual  Lie  Insurance  company.  James  River  Corporation  of  Virginia.  James  Riyej  TtortMr  Cor- 


poration 


Marrrat  Irtematfenal.  inc.,  New  WorW  Devetopment  Corrparty  Ltd.  (a  Hong  Kong  Corp).  Renaissarwe  Hotel 
Group  N.V.  (a  Netherlands  LLC) 

CenlenniaJ  HeaithCare  Corporatxxi.  Health  Care  CapttaJ  Consolidated.  Inc.,  Total  Care  CorwolkJated.  Inc  

Stephen  Adams.  Camping  Workj,  Inc.,  Camping  WorW,  Inc  

Northwest  AirHnes  Corporation,  Michael  J.  Brady,  Express  Airlines,  I,  Irw „.._ 

Code.  Hennessy  &  Simmons  II,  LP.,  Roger  Benton.  Commercial  Buidmg  Comporwnts.  Inc  

The  Estee  Lauder  Comparies  Inc..  Torkan  HokJvigs  Corporatnn.  ACT  Investmerrts  (Delaware).  Inc..  ACT  Irv 
vestments.  Inc  ~~ ~ 

Harris  Corporation.  Nasser  J.  Kazeminy.  Quorum  Groip.  Inc . 

Excite.  Inc..  America  Online,  Inc,  Gtobal  Ne^lvork  Navigator.  Inc 

Amehca  Onine,  Inc.,  Excite,  Irxx,  Excrte,  Ire „ — ... ... 

Jule  N.  Brown.  United  Screw  &  Bolt  Corporatkxi,  United  Screw  &  Bolt  Corporation  

KeiNn  Said  Mfg.  Co.,  Ltd.,  Honda  Motor  Co.,  LM.,  Denshi  Giten,  Co..  Ltd.  and  Hadsys  Inc 

The  Walt  Disney  Company,  James  arxJ  Susan  Cargiil,  Cargil  Communicat»ns,  Irw 

British  Telecommunications  pk:  (a  Bntish  company).  General  CorTYnurwcatton,  Inc,  General  Communicatton. 
mc „ 


BrlHah  Telecommunicatkyis  pic  (a  Bntish  company).  The  News  Corporatton  Uiiaed  (an  Australian  company). 

News  Tnangte  Finarx*,  Inc  &  News  T  Investments.  Inc ~ — 

FreseniuB  AMiengeseOschaft.  Neomedka.  inc.  Neomedtoa.  Irx: ~~ 

Hk:ks.  Muae.  Tate  &  Furst  Equity  Fund  III.  LP..  N.L  Bentson.  Madnon  Radn  Qroip 

Hfcks,  Muse,  Tate  &  Furst  Equrty  Fund  III,  LP..  Funnan  Seb  S8IC,  L.P.,  Mad«on  Radfo  Grotp  

WiKams  HokSngs  PLC  (a  Bntish  company),  Chubb  Secunty  PLC  (a  British  company),  Chubb  Security  PLC  (a 

British  company) » „.m___...._.„...^.~_....._««.........»..«.._...«.........«.«« 

Beriaya  Grouf)  Berhad.  Roasters  Corp..  Roasters  Coip _ .. 

Lincotn  Naltonal  Corporatwn,  Mchael  E.  Dougherty.  Dougherty  Financtal  Group,  Inc 

OCM  Principal  Opportunities  Fund,  LP  ,  EMCOR  Grotp.  Inc.  EMCOR  Group,  Inc 

ALZA  Corporatton.  Akermes.  Irxx,  Afcermes,  Inc  ~. .. _~ ~^-. 

Ford  Motor  Corrpctf^.  Aranx»  Servk»s  Corrpany,  Star  Erlerprise  

Terex  Corporatxxi.  Simon  Engneenr^,  pic,  Simon  Telelect  Inc,  arxl  Simon  Aerials  Inc 

American  fiado  Systems  Corporation,  EZ  CommurHcatkms,  Inc,  EZ  Communk»tions.  Inc  _.... 

EZ  Communicatkirv,  inc.,  Scott  K.  Ginaburg.  Evergreen  Med»  Corporation  of  Chartotte,  Evergreen  ...» 

AmerKan  Radto  Systems  CorporaliorV  EZ  Commurvcatnns,  Scott  K.  Ginsburg,  Evergreen  Media  Corpt  of 

Charlotte.  — - ~ ~ 

TPG  Partners,  LP.,  Del  Monte  Foods  Company,  Del  Monte  Foods  Corrpany  „ 

E.I.  du  Pont  de  Nerrxxn  &  Company,  Rrst  Intercontinental  Leasing  Trust,  TransTexas  Transmisston  Corpora- 
tton   „ 

AS  Volvo  (a  Swwlah  oonparry).  Champnn  RockJ  Machinery  Limited  (a  Canadon  oonpany),  Champton  Road 

Machinery  Limited  (a  Caradlan  corrpany)  

Or.  H.C.  Paul  Sacher,  Hercules  Incorporated,  Tastemaker  Grotp  (Partnership).  Hercules  Flavor  Inc  

Or.  H.C.  Paul;  Sacher,  Malknckrodt  Inc,  Tastemaker  Group  (Partnership),  Fries  &  Fries  Inc  

Taisman  Energy  Inc  (a  Canadon  company),  Wascana  Energy  Inc.  (a  Canadnn  compaity),  Waacana  Energy 

Inc  (a  Canadian  corrpany) _ 

Sisters  o(  Charily  ot  Leavenworth  HeaMh  ServKes  Corp,  Sistsrs  of  the  Presentalton  of  the  Blessed  Virgin 

Mary,  Holy  Rosary  Hospital 

McCown  De  leeiMr  &  Co.  Ill,  LP..  James  F.  Corman.  Tetnet  Systems,  Inc  

HFS  Incorporated,  Mitsutxshi  Motors  Corporation,  Value  Renl-A-C«-,  Inc „.... 

Heritage  Medu  Corporattoa  Louis  J.  Appall  ReskJuary  Trust.  Susquisharvia  Radto  Corp.  and  WGH  License  Irv 

vestment  Co  

LOiis  J.  Appel  ReskJuary  Tost  Hentage  Med»  Corporatton,  WVAE-FM,  Inc  ..„ 

Paul  J.  Rarnsey,  Ramsay  Health  Care,  inc.,  Ramsay  Health  Care,  Inc 

MKJ  Family  Partners.  Lkl.  Gary  T.  Baker.  Peterbilt  of  Nashville,  Inc.  and  Great  Amercan  

Madbon  Deartxxn  Capital  Partners  II,  LP.,  Bahrain  tntemattonal  Bank.  (EC)  (a  Bahrain  corrpany).  Canois 

Hokfng  Corporatton 

Madbon  Dearborn  Capital  Partners.  LP..  Bahrain  Intamafional  Bank.  (EC)  (a  Bahrain  company),  Carrols  HokJ- 

ng  Corporatton „ „ 

Applebee's  Intemattonal.  Inc.,  Apple  Partners  Limited  Partnership,  Apple  Partrwrs  Limited  Partnership  _.. 

Hoechst  AktiengesetechafL  ARIAD  Pharmaceuttoals,  Inc,  ARIAD  Ptnrmaceuttoals,  Inc  ~ 

HWH  Capital  Partners,  LP..  Wa«s  Hoking  Company  Inc.,  Wals  Hoking  Company  Inc 


IN  No. 

Date 
tenninated 

97-1344 

03/1  a«7 

97-1346 

03/10/97 

97-1347 

03/1 0«7 

97-1349 

03/1 0«7 

97-1352 

03/1097 

97-1356 

03/1 0«7 

97-1357 

03/10/97 

97-1360 

03/10/97 

97-1361 

03/10/97 

97-1363 

03/1 0«7 

97-1364 

03/10/97 

97-1369 

03/1 0«7 

97-1370 

03/1 0«7 

97-1373 

03/10«7 

97-1377 

03/10/97 

97-1378 

03/1 0«7 

97-1383 

03/10/97 

97-1386 

03/10/97 

97-1391 

03l^0/97 

97-1401 

03/1 0«7 

97-1402 

03/10^7 

97-1407 

03/1 0«7 

97-1424 

03/1 0«7 

97-1440 

03/10/97 

97-1246 

03/11/97 

97-1246 

03/11/97 

97-1250 

03/11/97 

97-1294 

03/11/97 

97-1296 

03/11/97 

97-1319 

03/11/97 

97-1361 

03/11/97 

97-1411 

03/11/97 

97-1244 

03/12/97 

97-1301 

03/12/97 

97-1362 

03/1 2«7 

97-1406 

03/1 2«7 

97-0221 

03^13/97 

97-0236 

03/13/97 

97-0244 

03/1 3«7 

97-1388 

03/1 3«7 

97-1395 

03/13/97 

97-1408 

03/1 3«7 

97-1279 

03/14/97 

97-1280 

03/1 4«7 

97-1389 

03/1 4«7 

97-1392 

03/14/97 

97-1410 

03/14/97 

97-1412 

03/14/97 

97-1416 

03/14/97 

97-1417 

03/1 4«7 

97-1419 

03/14/97 

97-1427 

03/1 4«7 

97-1430 

03/14/97 

97-1431 

03/1 4«7 

97-1436 

03/14/97 

97-1443 

03/14/97 

97-1444 

03/1 4«7 

Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Clear  Channel  Commurecattons,  Inc.,  Helman  and  Friedman  Capital  Partners  III,  LP.,  ENer  Medn  Corporation 
Trimin  Enterpnses  Inc.,  CSR  Limited  (an  Australian  corrpany),  Beadex  HoWings  Inc 

Ugly  Duckling  Corporatton,  E-Z  Plan.  Inc..  E-Z  Plan.  Inc ! '."Z"Z^"'. 

Russell  V.  Umphenour.  Jr.,  Triare  Companies,  Inc..  RTM  Operating  Company  aiid  Rlil  De^wtopr^ 
pany ^ 

Regal  Cinemas.  Inc.,  Magk:  Cinemas,  LLC,  Magto  Cinemas.  LLC !."."!"!!!!!!!!!!! 

American  Home  Products  Corporatton,  Biomatrix  Inc.,  Btomatrix  Inc ."."^~..". 

Nattonal-Oilwell,  Inc.,  Finmeccanica  S.p.A.,  /^nsakto  Ross  Hill  Irx: !™!!!!"!!!"!!"!.."!!!!!"!!!!!!Z™!!! " 


PMNNo. 


97-1445 
97-1446 
97-1455 

97-1479 
97^1482 
97-1497 
97-1499 


Date 
terminated 


03/14/97 
03/14/97 
03/14/97 

03/14/97 
03/14/97 
03/1 4«7 
03/14/97 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding  (Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington. 
D.C.  20580.  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  CUrk, 
Secretory. 
(PR  Doc.  97-7263  Filed  3-20-97;  8:45  am) 

iMJJNQ  CODE  t7M-01-tl 

[FRa  No.  D-9189] 

Detroit  Auto  Dealers  Association,  Inc.; 
Analyais  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  or  deceptive  acts  or  practices  and 
unfiair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Ciommission  approval,  would 
require,  among  other  things,  the  eleven 
remaining  dealerships  in  the  FTC's  case 
against  the  Detroit  Automobile  Dealers 
Association  PADA)  to  be  bound  by  the 
terms  and  provisions  of  an  existing  1995 
Commission  order,  with  certain 
modifications.  The  original  complaint 
alleged  that  DADA  anda  large  number 
of  its  member  automobile  dealers 
violated  federal  antitrust  laws  when 
they  illegally  conspired  to  limit 
competition  in  the  sale  of  new  cars  in 
the  Detroit  area  by  closing  dealerships 
on  Saturdays  and  most  week  nights. 
DATES:  (Comments  must  be  received  on 
or  before  May  20. 1997. 
A0Of<ESSE8:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St  and  Pa.  Ave..  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  MFORMATKM  COIfTACT: 
William  J.  Baer,  Federal  Trade 
Commission.  H-374.  6th  St.  and  Pa. 
Ave..  N.W..  Washington.  D.C  20580. 
(202) 326-2932. 

Mark  D.  Whitener.  Federal  Trade 
Commission.  H-374. 6th  St  and  Pa. 


Ave..  N.W.,  Washington.  D.C.  20580. 
(202) 326-2845. 
Ernest  A.  Nagata,  Federal  Trade 
Commission,  H-394,  6th  St.  and  Pa. 
Ave..  N.W..  Washington,  D.C.  20580. 
(202) 326-2714. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Conmiission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Conunent  describcKS  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  March  14, 1997),  on  the 
World  Wide  Web,  at  "http:// 
www.flc.gov/os/actirais/htm."  A  paper 
ct^y  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Peimsylvania  Avenue, 
N.W..  Washington.  D.C  20580.  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
conunents  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii). 

Analysis  of  Propoaed  Conaent  Order  To 
Aid  Public  Camment 

The  Federal  Trade  Conunission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  agreement  to  a 
proposed  consent  order  from  eleven 
automobile  dealerships  and  nine  owners 
or  managers  of  dealerships  in  the 
Detroit,  Michigan  Area.  The  parties  to 
the  agreement  (hereinafter  collectively 
refierred  to  as  "the  dealers")  are  Usted  at 
the  end  of  this  dociunent.  The  proposed 


order  reqxiires  the  dealers  to  cease  and 
desist  from  entering  into  or  carrying  out 
any  agreement  among  themselves  or 
with  other  dealers  to  fix  the  hours  of 
operation  of  automobile  dealerships  in 
the  Detroit  area. 

The  proposed  consent  order  will 
resolve  charges  against  the  final  group 
of  respondents  named  in  an 
administrative  compUant  issued  by  the 
Commission  in  December,  1984,  in 
Detroit  Auto  Dealers  Ass'n,  Ina,  Dkt. 
No.  9089.  Similar  charges  against  other 
respondents  were  resolved  through 
consent  orders  issued  in  1994  after  a 
federal  appellate  court  substantially 
affirmed  the  Commission's  finHing  that 
respondents  violated  Section  5  of  the 
Federal  Trade  Commission  Act. 

The  consent  order  now  proposed  will 
modify  a  previous  order  that  was 
entered  against  the  present  dealers  in 
1989  and  subsequently  modified  in 
1995.  Upon  further  review,  the 
Commission  has  determined  that  the 
previous  order  should  be  further 
modified  in  light  of  changes  in  the 
market  since  the  entry  of  the  1994 
consent  orders.  The  1994  orders 
required  the  respondent  dealers  to 
maintain  extended  operating  hours  for  a 
one  yeai  period  to  restore  competition 
that  was  lost  as  a  result  of  the  dealers' 
agreement  to  keep  their  stores  closed  on 
Saturdays  and  on  several  week  nights. 
Recent  evidence  indicates  that  the 
market  has  changed  in  response  to  the 
previous  orders,  making  it  unnecessary 
to  continue  the  same  mandatory  houra 
requirement  in  the  order  against  the 
present  dealers.  The  proprMed  consent 
order  therefore  suspends  the  remainder 
of  that  requirement. 

The  proposed  consent  order  has  been 
placed  on  the  pubUc  record  for  60  days 
for  reception  of  comments  by  interested 
parties.  Ccmunents  received  during  this 
period  will  become  part  of  the  pubhc 
record.  After  60  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
proposed  order. 


IMI 
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Backffound 

Count  I  of  the  administrative 
complaint  charged  that  the  respondents 
agreed  among  themselves  and  with 
others  to  limit  competition  in  the  sale  of 
new  motor  vehicles  in  the  Detroit, 
Michigan  area  in  violation  of  Section  5 
of  the  Federal  Trade  Commission  Act, 
by  adopting  and  adhering  to  a  schedule 
limiting  hours  of  operation  for  the  sale 
or  lease  of  motor  vehicles  in  the  Detroit 
area.  The  alleged  agreement  limited 
weekday  evening  hours  to  Mondays  and 
Thursdays  and  eliminated  Saturday 
hours  altogether,  except  for  occasional 
special  sales.  > 

The  dealers  defended  their  agreement 
in  part  on  groimds  that  they  had  acted 
in  response  to  employee  demands  for 
shorter  hours  and,  therefore,  that  the 
agreement  was  exempt  from  the 
antitrust  laws  by  reason  of  the 
nonstatutory  labor  exemption.  In 
February,  1989,  the  Commission  held 
that  the  dealers'  agreement  restrained 
competition,  and  that  the  dealers  were 
not  entitled  to  the  nonstatutory  labor 
exemption  because  their  uniform  hours 
restrictions  were  not  the  result  of  any 
collective  bargaining  activity  with 
employees;  on  the  contrary,  the  dealers 
had  agreed  among  themselves  in  order 
to  avoid  collective  bargaining.  Detroit 
Auto  Dealers  Assn,  hic.  Ill  F.T.C  417 
(1989).  The  Commission's  Final  Order, 
among  other  provisions,  prohibited  the 
dealers  from  conspiring  in  any  way  to 
fix  hours  of  operation.  As  a  corrective 
measure  the  Final  Order  also  required 
the  dealers  to  remain  open  a  minimum 
of  64  hours  a  week  for  one  year.  The 
Commission  found  that  "a  cease  and 
desist  order  alone  would  be  inadequate 
to  remedy  the  resp<mdents'  violations  of 
Section  5."  Because  of  the  history  of 
violent  enforcement  of  the  hours 
restrictions,  the  Commission  found  that 
"(djealers  individually  will  decide  to 
remain  closed  for  fear  of  reprisals  if  they 
try  to  extend  hours.  Only  if  many 
dealers  are  open  at  the  same  time, 
making  enforcement  of  the  restriction 
difficult  or  impossible,  will  the  fear  of 
being  singled  out  for  enforcement  be 
overcome."  Detroit  Auto  Dealers  Ass'n. 
Ine,  111  F.T.C  at  506. 

The  respcHidents  appealed  the 
Commission's  decision  to  the  United 
States  Court  of  Appeals  for  the  Sixth 
Circuit.  On  January  31,  1992,  the  Court 
of  Appeals  affirmed  the  Commission's 
decision  in  substantial  part  and 
remanded  the  case  to  the  Commission 
for  the  "limited  purpose"  of 
reconsidering  certain  issue,  including 


whether  certain  respondents  may  be 
entitled  to  the  nonstatutory  labor 
defense.  In  re:  Detroit  Auto  Dealers 
Ass'n  Inc.,  955  F.2d  457  (6th  Cir.),  cert, 
denied.  113  S.  Q.  461  (1992). 

The  charges  against  148  of  the 
respondents  were  resolved  in  April  and 
July,  1994,  through  consent  orders 
substantially  similar  to  the 
Conunission's  order  of  February  22. 
1989.  Those  orders  required  the  dealer 
respondents  to  operate  their  stores  for  at 
least  a  minimum  number  of  hours  per 
week  for  a  one  year  period.' 

Twenty-two  other  respondents, 
including  the  present  dealers, 
participated  in  the  remand  proceeding. 
On  June  20, 1995,  the  Conunission 
issued  a  decision  finding  that  the 
dealers  did  not  qualify  for  the 
nonstatutory  labor  exemption.  5  Trade 
Reg.  Rep  (CCH)  123.853  (1995).  The 
Conmiission's  order  of  June  20, 1995 
modified  in  limited  respects  the 
Commission's  order  of  February  22, 
1989. 

The  present  dealers  again  appealed 
the  Commission's  order  to  the  United 
States  Court  of  Appeals  for  the  Sixth 
Circuit.  Following  the  denial  of  the 
dealers'  request  for  a  stay  of  the  order 
by  both  the  Commission  and  the  court, 
the  order  went  into  efiiect  pending 
ap{>eal.  On  May  24,  1996,  the  court  once 
again  remanded  the  case  to  the 
Commission.  In  re:  Detroit  Auto  Dealers 
Ass'n  Ina,  84  F.3d  787  (6th  Cir.  1996), 

rehearing  denied, F.Sd (6th 

Cir.  Aug.  26,  1996).  Without  questioning 
the  Commission's  finding  of  liabihty, 
the  court  directed  the  Commission  to 
consider  whether  a  modification  of  the 
Commission's  order  would  be  warranted 
in  Ught  of  changed  factual  conditions  in 
the  Detroit  market.  Among  other  things, 
the  court  expressed  a  beUef  that  most 
dealers  in  the  Detroit  market  were  now 
open  on  Saturdays,  which  would  lessen 
or  eliminate  any  need  to  order  the 
dealers  to  be  open  that  day. 

On  November  22, 1996.  following  the 
court's  denial  of  the  Commissioo's 
petition  for  rehearing,  the  Commission 
issued  an  order  remanding  the  case  to 
an  Administrative  Law  Judge  for  further 
evidentiary  hearings.  Shortly  thereafter, 
the  parties  entered  into  the  present 
settlement  agreement 


>  Count  n  of  the  compUint.  rKarglng  cartain 
daalen  with  «gr««iiMnts  to  raatrain  adTartUing,  waa 
aattlad  in  1966. 


'  See  Datroh  Automobile  Daalan  Aaa'n  Inc., 
Propoaod  Cooaent  Agraaoaant  With  Analyaia  to  Aid 
Public  Commaot.  59  Fed  Rag.  62B3  (Feb.  10, 1904): 
Final  Ordat.  S  Trade  Rag.  Rap.  (CCH)  123.532  (Apr. 
24.  1994).  Propoaod  Conaent  Agreement  With 
AnaJyiis  to  Aid  Public  Commanl.  59  Fed.  Rag. 
23801  (May  9.  1994):  Final  Order.  5  Trade  Rag.  Rep. 
(CCH]  t23,S«7  (July  20.  1M4). 


The  Proposed  Order 

The  terms  of  the  proposed  consent 
order  are  substantially  similar  to  those 
of  the  Commission's  Order  of  February 
22,  1989,  as  modified  by  Commission's 
Order  of  June  20, 1995.  The  consent 
order  makes  three  modest  changes  to 
those  previous  orders,  which  are 
incorporated  in  the  consent  order  by 
reference.  The  principal  difference,  set 
forth  in  Part  LA  of  the  proposed  order, 
is  that  the  dealers'  obligations  under 
Part  ni  of  the  previous  orders,  which 
required  them  to  maintain  a  ininimiiin 
number  of  hours  of  operation  for  a 
period  of  one  year,  has  been  reduced  to 
the  time  during  which  the  dealers  were 
in  compliance  with  that  provision  prior 
to  the  Sixth  Circuit's  issuance  of  a  stay 
on  March  13, 1996 — approximately  six 
months.  While  it  does  not  appear  to  be 
the  case  that  "most"  dealers  in  Detroit 
are  now  open  on  Saturdays  as  the  court 
stated  in  its  remand  decision,  it  does 
appear  that  the  Commission's 
prosecution  of  this  case,  together  with 
the  remedial  provisions  of  the  previous 
consent  orders,  has  resulted  in 
significant  corrective  changes  in  the 
market.  A  substantial  number  of  Detroit 
area  dealera  are  now  open  on  Saturdays. 
In  recognition  of  this,  the  settlement 
relieves  respondents  of  any  further 
affirmative  hours  obligation. 

The  two  other  changes  relate  to  the 
effective  date  of  the  consent  order.  The 
Commission's  order  of  Jime  22,  1995. 
went  into  effect  pending  appeal,  and 
respondents  have  filed  compUance 
reports  certifying  that  they  have  been 
and  remain  in  compliance  as  if  the  order 
remained  in  effiect.  To  give  respondents 
credit  for  compliance  with  the 
Commission's  previous  order  to  date, 
the  effective  date  of  the  consent  order 
will  be  construed  to  be  the  effective  date 
of  the  Order  of  )ime  22. 1995.  However, 
the  terms  and  duration  of  ail 
compliance  obligations,  other  than  the 
Part  ni  affirmative  hours  provision, 
remain  the  same.  Part  LB  of  the  consent 
order  specifies  the  efiiective  date  for 
compUance  reporting  obUgations  under 
Part  X  of  the  original  order  and  gives 
respondents  credit  for  compfiance 
reports  filed  to  date.  Part  I.C  of  the 
consent  order  sets  forth  the  same 
effiective  date  for  all  other  order 
provisions. 

The  relevant  order  provisions,  as 
modified,  are  as  follows: 

Part  I  of  the  Commission's  order  of 
February  22. 1989.  prohibited  the 
dealers  fit)m  entering  into  or  continuing 
any  agreement  with  any  other  dealer  or 
dealer  association  in  the  Detroit  area  to 
establish,  maintain  or  adhere  to  any 


hours  of  operation.  This  provision  is  not 
changed  by  the  proposed  consent  order. 

Part  n.A  of  the  Commission's  order  of 
February  22, 1989,  prohibited  the 
dealers  fiom  exchanging  information  or 
communicating  with  any  other  dealer  or 
association  concerning  hours  of 
operation,  except  to  the  extent  necessary 
(i)  to  comply  with  any  order  of  the 
Commission,  and  (ii)  after  two  (2)  years 
from  the  date  the  order  becomes  final, 
to  incorporate  individual  dealers'  hours 
of  operation  in  lawful  joint 
advertisements.  Part  n.A  has  two 
exceptions  to  the  two-year  prohibition 
against  the  inclusion  of  individual 
dealers'  hotus  of  operation  in  joint 
advertising.  First,  the  prohibition  would 
not  apply  to  individual  dealers  that  are 
legally  operated  imder  common  control. 
Second,  the  prohibition  would  not 
apply  to  joint  advertising  for  special 
events  such  as  tent  sales,  mall  sales,  or 
annual  sales  when  hours  of  operation 
are  extended.  These  provisions  are  not 
changed  by  the  proposed  consent  order. 

Part  n.B  of  the  Commission's  order  of 
February  22,  1989,  prohibited  the 
dealers  fit>m  requesting,  recommending, 
coercing,  influencing,  inducing, 
encouraging  or  pereuading  any  dealer  or 
dealer  association  to  maintain,  adopt  or 
adhere  to  any  hours  of  operation.  Tliis 
provision  is  not  changed  by  the 
proposed  consent  order. 

Part  ni  of  the  Commission's  order  of 
February  22, 1989,  as  modified  by  the 
Commission's  Order  of  June  20, 1995, 
required  the  dealers  to  maintain  for  a 
period  of  one  year,  a  minimum  of  sixty- 
four  houn  of  operation  {>er  week  for  the 
sale  and  lease  of  motor  vehicles,  or 
alternatively,  a  minimum  of  an  average 
of  ten  and  a  half  hours  during  weekdays 
plus  an  additional  eight  hoius  on 
Saturdays.  Under  the  proposed  consent 
order,  the  term  of  this  requirement  is 
reduced  to  the  period  for  which  the 
dealers  were  in  compUance  with  the 
requirement  pending  appeal  of  the 
Commission's  order  of  Jime  20, 1995. 
Accordinglv,  under  the  proposed 
consent  order  the  dealera  wiU  have  no 
further  obUgations  to  maintain 
minimum  houre  of  operation. 

Part  rv  of  the  Commission's  order  of 
February  22, 1989,  required  the  dealera. 
beginning  thirty  days  after  the  order 
became  final  and  for  a  minimum  of  four 
weeks  thereafter,  to  place  at  least  four 
weekly  advertisements  in  Detroit 
newspapen  explaining  that  the  dealers 
were  required  by  Commission  order  to 
offer  extended  shopping  houn  for  one 
year.  The  dealera  fulfilled  their 
obUgations  imder  this  provision 
pending  appeal  of  the  Commission's 
Jime  20, 1995  order.  Accordingly,  the 


proposed  consent  order  imposes  no 
further  obUgations  imder  this  provision. 

Part  V  of  me  Commission's  order  of 
February  22, 1989.  required  the  dealera. 
while  Part  in  of  the  order  was  in  effect, 
to  disclose  their  houra  of  operation  in 
all  advertising,  with  limited  exceptions. 
Since  the  proposed  consent  order  limits 
the  dealera'  obUgations  under  Part  in  to 
their  compUance  to  date,  the  dealera 
will  have  no  further  obUgations  under 
PartV. 

Parts  VI,  Vn  and  Vffl  of  the 
Commission's  order  of  February  22, 
1989,  appUed  only  to  the  association 
respondents.  Accordingly,  the  dealera 
will  have  no  obUgations  under  these 
provisions. 

Part  DC  of  the  Commission's  order  of 
February  22, 1989,  required  the  dealera 
to  give  a  copy  of  the  order  to  each 
employee  and,  for  a  period  of  five  yeara, 
to  give  a  copy  to  each  new  employee 
involved  in  motor  vehicle  sales  or 
leasing.  This  provision  is  not  changed 
by  the  proposed  consent  order. 

Part  X  of  the  Commission's  order  of 
February  22, 1989,  required  the  dealera 
to  file  annual  compUance  reports  for  a 
pteriod  of  five  yeara.  The  proposed 
consent  order  would  give  the  dealera 
credit  for  compliance  reports  filed  since 
the  effective  date  of  the  Commission's 
order  of  June  20, 1995. 

Part  XI  of  the  Commission's  order  of 
February  22, 1989,  required  the  dealera, 
for  a  period  of  five  yeara,  to  inform  the 
Commission  of  any  change  in  corporate 
status  that  may  affect  compUance 
obUgations  under  the  order,  or,  with 
respect  to  individual  respondents,  of 
any  change  in  employment.  This 
provision  is  not  changed  by  the 
proposed  consent  order. 

Ine  purpose  of  this  analysis  is  to 
faciUtate  pubUc  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  the  proposed  order  or 
to  modify  in  any  way  their  terms. 

Parties  to  the  Consent  Agreement 

Dealer  Respondents 

Crestwood  Dodge.  Inc.,  32850  Ford 

Road,  Carder  Qty,  MI  48135 
Bob  Borst  Lincoln-Mercury,  Inc.,  a/k/a 

Bob  Borst  Lincoln-Mercury  Sales  Inc., 

1950  W.  Maple  Road.  Troy,  MI  48084 
Bob  Dusseau,  Inc.,  a/k/a  Boo  Dusseau 

Lincoln-Mercury,  31625  Grant  River 

Avenue,  Farmington,  MI  48024 
Bob  Maxey  Lincoln-Mercury  Sales,  Inc, 

16901  Mack  Avenue,  Detroit,  MI 

48224 
Crest  Lincoln-Mercury  Sales,  Inc.,  36200 

Van  Dyke  Avenue,  Sterling  Heights. 

MI  48077 
Stewart  Chevrolet,  Inc.,  23755  Allen 

Road.  Woodhaven.  MI  48183  ^ 


Woody  Pontiac  Sales,  Inc.,  12140  Joseph 

Campau,  Hamtramck,  MI  48212 
Jack  Demmer  Ford,  Inc.,  a/k/a/  Jack 

Demmer  Ford,  37300  Michigan 

Avenue,  Wayne,  MI  48184 
Al  Long  Ford,  Inc,  13711  E.  Eight  Mile 

Road,  Warren,  MI  48089 
Ed  Schmid  Ford,  Inc.,  21600  Woodward 

Avenue,  Femdale,  MI  48220 
Ray  Whitfield  Ford,  a/k/a/  Ray 

Whitfield  Ford,  Inc.,  10725  S. 

Telegraph  Road,  Taylor,  MI  48180 

Individual  Respondents 

Robert  C.  Borst,  c/o  Bob  Borst  Lincoln- 
Mercury,  Inc.,  1950  W.  Maple  Road, 
Troy.  MI  48084 

Robert  Dusseau.  a/k/a/  Robert  F. 
Dusseau,  c/o  Bob  Dusseau  Lincoln- 
Mercury,  31625  Grant  River  Avenue. 
Farmington,  MI  48024 

Robert  Maxey,  c/o  Bob  Maxey  Lincoln- 
Mercury  Sales  Inc.,  16901  Mack 
Avenue,  Detroit,  MI  48224 

William  Ritchie,  a/k/a/  WilUam  R. 
Ritchie,  c/o  Crest  Lincoln-Mercury 
Sales,  Inc.,  36200  Van  Dyke  Avenue. 
SterUng  Heights,  MI  48077 

Gordon  L.  Stewart,  a/k/a/  Gordon 
Stewart,  c/o  Steward  Chevrolet,  Inc.. 
23755  AUen  Road,  Woodhaven.  MI 
48183 

Woodrow  W.  Woody,  c/o  Woody 
Pontiac  Sales,  Inc.,  12140  Joseph 
Campau,  Hamtramck,  MI  48212 

John  E.  Demmer.  a/k/a/  Jack  E.  Demmer, 
c/o  Jack  Demmer  Ford,  Inc.,  37300 
Midiigan  Avenue,  Wayne,  MI  48184 

Edward  F.  Schmid,  a/k/a/  Edward 
Schmid,  c/o  Ed  Schmid  Ford,  Inc., 
21600  Woodward  Avenue,  Femdale, 
MI  48220 

Raymond  J.  Whitfield,  a/k/a/  Raymond 
Whitfield,  c/o  Ray  Whitfield  Ford, 
10725  S.  Telegraph  Road.  Taylor,  MI 
48180 

Donald  S.  Qark, 

Secretary. 

[FR  Doc.  97-7261  Filed  3-20-97;  8:45  am] 

■LUNQ  COK  STSt-ei-M 

[FN*  No.  982-31 7q 

Qertwr  Products  Company;  Analysis 
To  Aid  Public  Commant 

AGENCY:  Federal  Trade  Commission. 
ACnON:  Proposed  consent  agreement 

summary:  In  settlement  of  aUeged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  method):  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the  baby 
food  company  bora  representing  the 
extent  to  which  doctora  or  other  health 
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professionals  recommend  baby  and 
toddler  foods  or  from  representing  any 
recommendation  or  endorsement  of 
these  products  unless  it  has  competent 
and  reliable  evidence  that  substantiates 
the  claim.  Gerber  also  would  be 
prohibited  from  misrepresenting  any 
survey  or  research.  The  complaint 
accompanying  the  consent  agreement 
alleges  that  Gerber  claimed  that  four  out 
of  five  pediatricians  recommend  Gerber 
baby  food,  when  in  fact,  the  study  on 
which  Gerber  rehed  showed  that  only 
12  percent  of  the  pediatricians  siuveyed 
recommended  Gerber. 

DATES:  Conmaents  must  be  received  on 
or  before  May  20. 1997. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  DC.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Maher,  Federal  Trade 
Commission.*— 4002,  6th  St.  and  Pa. 
Ave.,  N.W.,  Washington,  D.C.  20580. 
(202)  326-2987.  Rosemary  Rosso, 
Federal  Trade  Commission,  S-4002,  6th 
St.  and  Pa.  Ave.,  NW..  Washington.  D.C. 
20580.  (202)326-2174. 

SUPPLEMENfARY  INFORMATION:  Pursuant 
to  Section  b(f)  of  the  Federal  Trade 
Conmiission  Act.  38  Stat.  721. 15  U.S.C. 
46.  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34],  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Conunission,  has  been  placed  on  the 
pubhc  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
PubUc  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  March  12, 1997),  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
PubUc  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Pubhc  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 


Analjrsis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
>>ccepted  an  agreement  to  a  proposed 
consent  order  from  Gerber  Products 
Company  ("Gerber"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  pubhc  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Commission's  complaint  in  this 
matter  charges  Gerber  with  engaging  in 
deceptive  practices  in  connection  with 
the  advertising  of  Gerber  baby  and 
toddler  foods.  The  television,  radio  and 
print  advertisements  at  issue  expressly 
represented  that  "4  out  of  5 
pediatricians  who  recommend  baby 
food  recommend  Gerber."  According  to 
the  complaint,  the  advertisements 
falsely  represented  that  competent  and 
reUable  studies  or  surveys  supported 
that  claim.  The  complaint  explains  that, 
in  the  survey  rehed  upon  by  Gerber,  562 
of  the  surveyed  doctors  responded  to 
the  questions  concerning  baby  food.  Of 
these  562  pediatricians,  408  responded 
that  they  recommend  baby  food  to  their 
patients  at  least  once  per  week.  Of  the 
408  pediatricians  who  recommend  baby 
food,  only  76  recommend  specific 
brands,  and  67  of  those  recommended 
Gerber.  Thus,  only  67  of  the  408 
pediatricians  who  recommend  baby 
food,  or  approximately  16  percent, 
reconunend  Gerber  to  their  patients. 

The  complaint  also  alleges  that  the 
advertising  at  issue  made  an  implied 
claim  that  approximately  4  out  of  5 
pediatricians  recommend  Gerber. 
Because  this  claim  is  broader  than  the 
claim  alleged  above,  the  base  is  562,  the 
total  number  of  pediatricians  surveyed 
who  answered  the  relevant  questions. 
Of  these  562  pediatricians,  67,  or 
approximately  12  percent, 
recommended  Gerber.  Therefore, 
according  to  the  complaint,  this  claim  is 
unsubstantiated. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent 
Gerber  from  engaging  in  similar  acts  and 
practices  in  the  future. 

Part  I  of  the  order  requires  Gerber  not 
to  make  any  representation  about  the 
extent  to  which  doctors  or  other  health, 
nutrition,  child  care,  or  medical 
professionals  recommend  baby  or 
toddler  food,  or  about  the 
recommendation,  approval,  or 


endorsement  of  such  products  by  aity 
health,  nutrition,  child  care,  or  medical 
professional,  profession,  group  or  other 
such  entity,  unless  it  possesses 
competent  and  rehable  evidence,  which 
when  appropriate  must  be  competent 
and  reliable  scientific  evidence,  that 
substantiates  the  representation. 

Part  II  prohibits  Gerber.  in  connection 
with  the  manufacturing,  labeling, 
advertising,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  baby  or 
toddler  food,  from  misrepresenting  the 
existence,  contents,  validity,  results, 
conclusion  or  interpretations  of  any 
survey,  test,  study,  or  research.  The 
order  does  not  prohibit  Gerber  from 
making  truthful,  non-misleading 
statements  about  survey  results. 

Part  III  provides  that  representations 
that  would  be  specifically  permitted  in 
food  labeling,  under  regulations  issued 
by  the  Food  and  Drug  Administration 
pursuant  to  the  Nutrition  Labeling  and 
Education  Act  of  1990,  or  by  nutrition 
labeling  regulations  promulgated  by  the 
Department  of  Agriculture  pursuant  to 
the  Federal  Meat  Inspection  Act  or  the 
Poultry  Products  Inspection  Act,  are  not 
prohibited  by  the  order. 

Part  rv  requires  Gert)er  to  maintain 
copies  of  certain  materials  relating  to 
advertisements  covered  by  the  order  and 
docvunents  relating  to  substantiation  of 
advertisements  covered  by  the  order. 
Part  V  requires  Gerber  to  distribute 
copies  of  the  order  to  certain  current 
and  future  officers  and  employees  of  the 
company.  Part  VI  requires  Gerber  to 
notify  the  Commission  of  any  changes 
in  the  corporate  structure  that  might 
affect  compliance  with  the  order.  Part 
VII  requires  Gerber  to  file  with  the 
Commission  one  or  more  reports 
detailing  compliance  with  the  order. 
Part  VIII  provides  that  the  order  will 
terminate  ai^er  20  years  under  certain 
circiunstances. 

The  purpose  of  this  analys^  is  to 
facilitate  pubhc  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  aark. 
Secretary. 
(FR  Doc.  97-7262  Filed  3-20-97;  8:45  am] 

BILUNQ  CODE  CTSt-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 
[Document  Mentmer  OIO-10-tCF] 

Agency  Information  Collection 
Activltias:  Proposed  Collection; 
Comment  Request 

AGENCY:  Office  of  Inspector  General 
(OIG),  HHS. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  for  review,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  sohciting  pubhc 
comment  on  the  proposed  apphcation  of 
preliminary  questions  under  the  Office 
of  Inspector  General's  (OIG)  advisory 
opinion  process  in  accordance  with 
section  205  of  the  Health  Insurance 
Portabihty  and  Accoimtabihty  Act  of 
1996. 

DATES:  Written  comments  should  be 
received  by  May  20. 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  collection  of  information. 
Comments  should  refer  to  the  document 
identifier  code  OIG-10-IFC,  and  should 
be  sent  to:  Cynthia  Agens  Bauer.  OS 
Reports  Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue,  S.W.,  Washington,  D.C.  20201. 
FOR  FURTHER  INFORMATKNI  CONTACT:  To 
request  more  information  on  the  project 
or  to  obtain  a  copy  of  the  information 
collection  plans  and  instnmients,  please 
contact  the  OS  Reports  Clearance 
Officer,  (202)  690-6207. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Health  and  Himian 
Services,  Office  of  the  Secretary 
periodically  pubhshes  simunaries  of 
proposed  information  collection 
projects  and  sohdts  pubUc  conmients  in 
comphance  with  the  requirements  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  Interested 
persons,  are  invited  to  send  comments 
regarding  burden  estimates  or  any 
aspect  of  the  collection  of  information, 
including  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utihty;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (3) 
ways  to  enhance  the  quahty,  utihty  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimiTa  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technolo^. 

Type  (^information  collection 
request:  OIG  Advisory  Opinion 
Procedures  in  42 

CFR  Part  1008  and  Preliminary 
Questions.  Section  205  of  the  Health 
Insurance  Portabihty  and 
Accountabihty  Act  of  1996,  Pubhc  Law 
104-191,  requires  the  Department  to 
provide  advisory  opinions  to  the  pubhc 
regarding  several  categories  of  subject 
matter,  including  the  requestor's 
potential  liabihty  imder  sections  1128, 
1128A  and  1128B  of  the  Social  Security 
Act  (the  Act).  The  Office  of  Inspector 
General  (OIG)  has  separately  published 
interim  final  regulations  in  the  Federal 
Register  on  February  19, 1997  (62  FR 
7350)  setting  forth  the  procedures  under 
which  members  of  the  pubhc  may 
request  advisory  opinions  from  the  OIG. 
That  discussion  contains  a  more 
thorough  discussion  of  the  advisory 
opinion  process  and  the  role  of  these 
preliminary  questions.  In  order  to  aid 
potential  requestors  and  the  OIG  in 
providing  opinions  under  this  process, 
the  OIG  is  providing  preliminary 
questions  that  may  be  answered  in  an 
advisory  opinion  request.  These 
preliminary  questions  wiU  be  voluntary 
and  will  correspond  with  each  sanction 
provision  about  which  advisory 
opinions  will  be  rendered.  The 
aggregate  information  burden  for  the 
information  collection  requirements 
contained  in  the  interim  final  rule,  in 
conjimction  with  the  preliminary 
questions,  is  set  forth  below. 

Respondents:  The  "respondents"  for 
the  collection  of  information  described 
in  the  OIG  rulemaking  will  be  self- 
selected  individuals  and  entities  that 
choose  to  submit  request  for  advisory 
opinions  to  the  OIGr  We  anticipate  that 
the  respondents  will  include  many 
types  of  health  care  providers,  from  sole 
practitioner  physicians  to  large 
diversified  pubhcly-traded  cor|x>ratioiis. 

Estimated  number  of  respondents: 
500.  Most  individuals  and  entities  that 
provide  medical  services  that  may  be 
paid  for  by  Medicare,  Medicaid  or 
Federal  health  care  programs  could 
potentially  have  questions  regarding  one 
of  the  subject  matters  about  which  ^e 
OIG  will  issue  advisory  opinions.  In 
reahty,  we  beheve  that  the  number  of 
requestors  will  be  a  small  fraction  of 
suoii  providers. 

Over  the  past  several  years,  the  Office 
of  the  General  Counsel,  Inspector 
General  Division  has  answered 
telephone  inquiries  from  individuals 
and  entities  seeking  informal  guidance 
with  respect  to  the  Medicare  and  State 


health  care  progr^s'  anti-kickback 
statute  and  other  sanction  authorities. 
Many  of  the  inquiries  related  to 
authorities  outside  the  scope  of  the 
advisory  opinion  process,  such  as  the 
self-referral  provisions  of  section  1877 
of  the  Act.  In  addition,  we  beheve  that 
most  of  the  inquiries  received  have  been 
of  a  nature  that  the  caller  or  requestor 
would  be  tmlikely  to  request  a  formal 
written  advisory  opinion  on  the  subject 
matter.  Many  inquiries  related  to  rather 
simple  and  straight- forward  matters  that 
could  have  been  researched  by  private 
counsel  at  relatively  minor  expense. 
Nevertheless,  the  rate  of  these  telephone 
inquiries  form  a  starting  point  for 
estimating  point  for  estimating  the 
potential  niunber  of  advisory  opinion 
requests. 

We  estimate  that  the  OIG  received  an 
average  of  six  related  telephone 
inquiries  per  day  over  the  past  several 
years.  Using  that  history  as  a  general 
guide  and  benchmark,  we  estimate  an 
annual  niunber  of  500  respondents. 
Obviously,  the  actual  number  of 
requests  could  be  larger  since,  for  the 
first  time,  formal  written  opinions  are 
available.  Conversely,  the  niunber  of 
inquiries  could  be  less  based  on 
combination  of  several  unquantifiable 
reasons,  including  the  desire  not  to  have 
one's  arrangement  be  subject  to  scrutiny 
by  the  OIG  (following  issuance  of  the 
opinion)  and  the  general  pubhc. 

Estimated  number  of  responses  per 
respondent:  One. 

Estimated  total  annual  (hour)  burden 
on  respondents:  5,000  hours.  We  beheve 
that  the  burden  of  preparing  requests  for 
advisory  opinions  will  vary  widely 
depending  upon  the  differences  in  the 
size  of  the  entity  making  the  request  and 
the  complexity  of  the  advice  sought.  We 
estimate  that  the  average  burden  for 
each  submitted  request  for  an  advisory 
opinion  will  be  in  the  range  of  2  to  40 
hours.  We  further  beheve  that  the 
burden  for  most  requests  will  be  closw 
to  the  lower  end  of  this  range,  with  an 
average  burden  of  approximately  10 
hours  per  respondent. 

The  OIG  is  requiring  requests  for 
advisory  ofmiions  to  involve  actual  or 
intended  fact  scenarios.  We  anticipate 
that  most  requests  will  involve  business 
arrangements  into  which  the  requesting 
party  intends  to  enter.  Because  the  facts 
will  relate  to  business  plans,  the 
requesting  party  will  have  collected  and 
analyzed  all,  or  almost  all,  of  the 
information  we  will  need  to  collect  to 
review  the  request.  Therefore,  in  order 
to  request  an  advisory  opinion,  in  many 
instances  the  requestor  will  simply  have 
need  to  compile  already  collected 
information  for  our  examination.  In 
some  cases,  the  requestor  may  need  to 
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expend  a  more  significant  amount  of 
time  and  cost  in  preparing  a  submission 
related  to  more  complex  arrangements 
that  involve  a  laige  number  of  parties  or 
participants. 

Estimated  annual  cost  btirden  on 
respondents  (in  addition  to  the  hour 
burden):  $1,000,000.  In  addition  to  the 
hour  burden  on  respondents  discussed 
above,  some  respondents  may  incur 
additional  information  collection  costs 
related  to  the  purchase  of  outside 
professional  services,  such  as  attorneys 
or  consultants.  We  beUeve  that  the  cost 
burden  related  to  such  outside 
assistance  will  vary  from  zero  to  40 
hours  per  request,  with  an  average  of  10 
hours.  At  the  rate  of  $200  per  hour,  this 
total  burden  would  amount  to 
$1,000,000. 

AnihoritT:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.Q  Chapter  35, 
as  amended. 

Dated:  March  10. 1997. 
Dennis  P.  Willianu, 
Deputy  Assistant  Secretary,  Budget. 
(FR  Doc.  97-7138  Filed  3-20-97;  8:45  am] 
■LUNOCOOC  41S0-04-P 


Notic*  of  a  Cooperative  Agreement 
WHti  the  National  Association  for 
Equal  Opportunity  in  Higt>er  Education 

The  Office  of  Minority  Health  (OMH), 
Office  of  Pubhc  Health  and  Science, 
aimounces  that  it  will  enter  into  an 
umbrella  cooperative  agreement  with 
The  National  Association  For  Equal 
Opportunity  in  Higher  Education 
(NAFEO).  This  cooperative  agreement 
will  estabhsh  the  broad  programmatic 
framework  within  which  specific 
projects  can  be  funded  as  they  are 
identified  during  the  project  period. 

The  purpose  of  this  cooperative 
agreement  is  to  assist  the  national 
association  in  expanding  and  enhandlig 
its  activities  relevant  to  education, 
health  promotion  and  disease 
prevention,  and  family  and  youth 
violence  prevention  with  the  ultimate 
goal  of  improving  the  health  status  of 
minorities  and  disadvantaged  people. 
The  OMH  will  provide  consultation, 
including  administrative  and  technical 
assistance  as  needed,  for  the  execution 
and  evaluation  of  all  aspects  of  this 
cooperative  agreement.  The  OMH  will 
also  participate  and/or  collaborate  with 
the  awardee  in  any  workshops  or 
symposia  to  exchange  current 
information,  opinions,  and  research 
findings. 

Authorizing  Legislation 

This  cooperative  agreement  is 
authorized  under  Title  XVII.  Section 
1707(d)(1)  of  the  Pubhc  Health  Service 


Act,  as  amended  by  Public  Law  101- 
527. 

Background 

Assistance  will  be  provided  only  to 
NAFEO.  No  other  appUcations  are 
solicited.  NAFEO  is  the  only 
organization  capable  of  administering 
this  cooperative  agreement  because  it 
has: 

1.  A  well  developed  infrastructure 
and  communications  network  to 
coordinate  and  implement  various 
health  promotion  and  prevention 
educational  programs  within  the 
Historically  Black  Colleges  and 
Universities  (HBCUs)  communities  and 
with  local  community  organizations  in 
close  proximity  to  their  campuses.  It  is 
the  only  organization  of  its  Idnd  that 
worlu  exclusively  with  both  public  and 
private,  two-aand  four-year,  and 
graduate  and  professional  black  colleges 
and  universities.  Since  the  presidents  of 
the  black  colleges  and  universities 
represent  their  institutions  in  NAFEO,  it 
has  a  direct  linkage  that  would  facilitate 
the  coordination  of  activities  that  will 
benefit  all  of  these  institutions. 

NAFEO  has  extensive  experience  in 
convening  general  conferences  and 
specific  technical  assistance  worluhops 
for  black  colleges  and  universities.  This 
experience  provides  a  foundation  upon 
which  to  develop  and  promote  health 
education  related  programs  aimed  at 
preventing  and  reducing  unnecessary 
morbidity  and  mortaUty  rates  among 
African  American  populations. 

2.  EstabUshed  itself  and  its  members 
as  a  national  association  with 
professionals  who  serve  as  leaders  and 
experts  in  planning,  developing, 
implementing,  and  promoting 
educational  and  policy  campaigns 
(locally  and  nationally)  aimed  at 
reducing  adverse  health  behaviors  and 
improving  the  African  American 
community's  overall  educational  and 
social  well  being. 

3.  Experience  in  implementing 
workshops  to  assist  specific  Federal 
agencies  in  involving  HBCUs  in  an 
appropriate  and  effective  manner  in 
their  programs,  including: 

Woiii  with  Department  of  Defense 
(DOD)  to  increase  participation  of 
HBCUs  in  DOD  funded  activities  as 
prime  contractors  or  as  subcontractors, 
or  collaborators  or  partners  with 
industry,  major  research  universities, 
and  small  and  disadvantaged  -^ 

businesses.  This  included  the  conduct 
of  approximately  15  Defense  Technical 
Assistance  woricshops  to  increase  the 
participation  of  HBCUs  and  other 
minority  institutions  in  the  DOD 
procurement  process. 


A  series  of  20  regional  seminars 
involving  the  U.S.  Agency  for 
International  Development  (AID) 
officials  and  representatives  of  HBCUs 
to  increase  the  involvement  of  HBCUs 
in  U.S.  AID  development  programs. 

Workshops  for  the  Air  Force  Office  of 
Scientific  Research  (AFOSR)  on  solving 
technical  problems  of  development  and 
maintenance  of  a  superior  Air  Force 
weapons  systems  and  a  safeguard  for 
defense. 

4.  Developed  a  base  of  critical 
knowledge,  skills,  and  abihties  related 
to  HBCU  issues  including  health  and 
social  problems.  Through  the  collective 
efforts  of  its  members,  community-based 
organizations,  volunteers,  NAFEO  has 
demonstrated  (1)  the  ability  to  work 
with  academic  institutions  and  health 
groups  on  mutual  education,  research, 
and  health  endeavors  relating  to  the  goal 
of  health  promotion  and  disease 
prevention  of  African  Americans;  (2)  the 
leadership  necessary  to  attract  minority 
students  into  pubUc  service  and  health 
careers;  and  (3)  the  leadership  needed  to 
assist  health  care  professionals  to  work 
more  effectively  with  African  American 
cUents  and  communities. 

This  cooperative  agreement  will  be 
awarded  in  FY  1997  for  a  12-month 
budget  period  within  a  project  period  of 
3  years.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  contact  Ms.  Georgia  Buggs, 
Office  of  Minority  Health,  5515  Security 
Lane,  Suite  1000,  Rockville,  Maryland 
20852  or  telephone  (301)  443-5084. 
Clay  E.  Simpson,  Jr., 

Deputy  Assistant  Secretary  for  Minority 
Health. 

[FR  Doc  97-7116  Filed  3-20-97;  8:45  am] 
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Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSOR-liq 

Quanerty  Public  Health  Assessments 
Completod 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
ACTION:  Notice. 

SUMMARY:  This  notice  is  a  quarterly 
announcement  that  contains  a  list  of 
sites  for  which  ATSIW  has  completed 


public  health  assessments  during  the 
period  October-December  1996.  This  list 
includes  sites  that  are  on,  or  proposed 
for  inclusion  on,  the  National  Priorities 
Ust  (NPL). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  WilUams,  P.E.,  DEE.  Director, 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Clifton  Road,  NE.,  Mailstop  E-32, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-0610. 

8UPPI.EMENTARY  INFORMATION:  The  most 
recent  list  of  completed  public  health 
assessments  was  published  in  the 
Federal  Register  on  January  24, 1997, 
(62  FR  3700).  The  quarterly 
announcement  is  the  responsibility  of 
ATSDR  under  the  regulation  PubUc 
Health  Assessments  and  Health  Effiacts 
Studies  of  Hazardous  Substances 
Releases  and  Facilities  [42  CFR  Part  90]. 
This  rule  sets  forth  ATSDR's  procedures 
for  the  ccmduct  of  public  health 
assessments  under  section  104(i)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act  (CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  [42  U.S.C 
9604(i)). 

ATsilability 

The  completed  pubUc  health 
assessments  are  available  for  public 
inspection  at  the  CNvision  of  Health 
Assessment  and  Consultation,  Agency 
for  Toxic  Substances  and  Disease 
Registry,  Building  33,  Executive  Park 
Drive,  Atlanta,  Georgia  (not  a  maiUng 
address),  between  8  a.m.  and  4:30  p.m. 
Monday  through  Friday  except  legal 
holidays.  The  completed  pubhc  health 
assessments  are  also  available  by  mail 
from  the  U.S.  Department  of  Commerce, 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  Virginia  22161,  or  by 
telephone  at  (703)  487-4650.  NTIS 
charges  for  copies  of  public  health 
assessments.  The  NTIS  order  numbers 
are  Usted  in  parentheses  following  the 
site  names. 

PubUc  Health  Assessments  Completed 
or  Issued 

Between  October  1, 1996,  and 
December  31, 1996,  public  health 
assessments  were  issued  for  the  sites 
listed  below: 

NPL  Sites 

Indiana 

Bloomington  PCB  Sites — Bloomington/ 

Spencer— (PB97-1 16610) 
(Multiple  Sites  Under  the  Above  Health 

Assessment) 


Anderson  Road  Landfill 

(Bloomington) 
Bennett  Stone  Quarry  (Bloomington) 
Lemon  Land  Landfill  (Bloomington) 
Neal's  Dump  (Spencer) 
Neal's  LandfrU  bloomington) 
Winston-Thomas  Sewage  Treatment 

Plant  (Bloomington) 

Kansas 

Wright  Ooimdwater  Contamination — 
Wright— {PB97-108146) 

Maine 

West  Site  Hows  Comers — Plymouth — 
(PB97-111017) 

Ohio 

U.S.  DOE  Portsmouth  Gaseous  Diffusion 
Plant— Piketon  (PB97-1 16677) 

Iowa 

Delavan  Mimi  Well  *4 — Delavan — 
(PB97-127187) 

Wisconsin 

Penta  Wood  Products  Incorporated — 
Siren— (PB97-1 1 1009) 

Dated:  March  17, 1997. 
Gesrgi  JiHMS, 

Director,  Office  of  Policy  and  External  Affairs, 
Agency  for  Toxic  SulKtances  and  Disease 
Begisby. 

(FR  Doc  97-7174  Filed  3-20-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

[Program  Announcement  No.  AoA-07-3] 

Fiscal  Year  1997  Program 
Announcement;  Avaiiabllity  of  Funds 
and  Notice  Regarding  Applications 

AGENCY:  Administration  on  Aging.  HHS. 
ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications  to 
develop  new  Family  Friends/Volunteer 
Senior  Aides  (VSA)  projects  and.  in 
addition,  to  provide  training  and 
technical  assistance  to  Family  Friends/ 
VSA  projects,  as  well  as  to  conduct  an 
evaluation  of  the  Family  Friends/VSA 
program. 

SUMMARY:  The  Administration  on  Aging 
announces  that  it  will  held  a  grant 
award  competition,  under  this 
aimounced  priority  area,  for  five  (5)  to 
seven  (7)  new  model  projects  that 
demonstrate  effective  ways  of  plaiming, 
developing,  and  sustaining  Family 
Friends/VSA  programs,  for  a  project  to 
provide  appropriate  training  and 
technical  assistance  to  Friends/VSA 
projects,  and  for  a  project  to  conduct  an 


evaluation  of  the  Family  Friends/VSA 
prozram. 

The  deadline  date  for  the  submission 
of  applications  is  June  6, 1997.  For  the 
model  project  competition,  eligible 
appUcants  are  restricted  to  pubUc  or 
nonprofit  community- level  agencies  or 
organizations.  In  addition,  because  the 
primary  focus  of  this  priority  area  is  on 
'"the  estabUshment  of  new  model  Family 
Friends/VSA  projects  in  commimities 
other  than  those  which  have  already 
been  program  sites,  those  agencies  or 
organizations  that  have  carried  out 
Family  Friends/VSA  projects  are  not 
eligible  for  this  competition.  No 
applicant  eUgibihty  restrictions,  other 
than  pubhc  or  nonprofit  status,  apply  to 
the  training/technical  assistance  and 
program  evaluation  competitions. 

AppUcation  kits  are  available  by 
writing  to  the  Department  of  Health  and 
Himian  Services,  Administration  on 
Aging,  Office  of  Program  Development, 
330  Independence  Avenue  SW.,  Room 
4274,  Washington,  DC  20201,  or  by 
calUng  202/61»-1269. 

Dated:  March  18, 1997. 
Robjm  L  Stone, 

Acting  Assistant  Secretary  for  Aging. 
[FR  Doc  97-7191  Filed  3-20-47;  8:45  am) 
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Administration  for  ChNdran  and 
Familias 

[Program  Announcement  No.  0C8  97-OQ 

Requast  for  Applications  Under  ttie 
Office  of  Community  Services'  Fiscal 
Year  1997  Community  Food  and 
Nutrition  Program 

agency:  Office  of  Community  Sovices, 

ACF,  DHHS. 

ACTION:  Request  for  apphcations  imder 

the  Office  of  Community  Services' 

Community  Food  and  Nutrition 

Program. 

SUMMARY:  The  Office  of  Community 
Services  (OCS)  announces  that 
competing  apphcations  will  be  accepted 
for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
under  Section  681A  of  the  Community 
Services  Block  Grant  Act  of  1981,  as 
amended.  This  Program  Announcement 
contains  forms  and  instructions  for 
submitting  an  apphcation.  The 
awarding  of  grants  under  this  Program 
Announcement  is  subject  to  the 
availabihty  of  funds  for  support  of  these 
activities. 

CLOSmo  date  and  TME:  The  closing 
date  and  time  for  receipt  of  applications 
is  May  20, 1997  at  4:30  p.m.,  eastern 
time  zone.  Apphcations  received  after 
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4:30  p.m.  on  that  day  will  be  classified 
as  late. 

Deadline:  Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadUne  if  they  are  received  on  or 
before  the  deadline  date  and  time  at  the 
U.S.  Depjirtment  of  Health  and  Human 
Services,  Administration  for  Children 
and  FamiUes,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  S.W., 
Mail  Stop  6C-462,  Washington,  D.C. 
20447,  Attention:  AppUcation  for 
Community  Food  and  Nutrition 
Program.  AppUcants  are  responsible  for 
mailing  applications  well  in  advance, 
when  using  all  mail  services,  to  ensure 
that  the  applications  are  received  on  or 
before  the  deadline  date  and  time. 

Applications  handcarried  by 
applicants,  appUcant  couriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadhne  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  at  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  ACF  Mailroom,  2nd  Floor 
Loading  Dock,  Aerospace  Center,  901  D 
Street,  S.W.,  Washington.  D.C.  20024, 
between  Monday  and  Friday  (excluding 
Federal  hohdays).  (Applicants  are 
^  cautioned  that  express/overnight  mail 
services  do  not  always  deUver  as 
agreed.) 

ACF  cannot  accommodate 
transmission  of  apphcations  by  fax  or 
through  other  electronic  media. 
Therefore,  appUcations  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  (» time  of  submission 
and  time  of  receipt. 

Late  appUcations:  Applications  which 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  aeadlines:  ACF  may 
extend  the  deadhne  for  all  apphcants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  or  when  there  is 
widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  apphcants,  it  may  not 
waive  or  extend  the  deadline  for  any 
apphcants. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Joseph  Carroll,  Acting  Director, 
Administration  for  Children  and 
Families,  Office  of  Commimity  Services, 
370  L'Enfant  Promenade,  S.W., 
Washington,  EX:  20447.  (202)  401-9345, 
fax  (202) 401-4687. 
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Part  A— Preamble 

1 .  Legislative  Authority 

The  Community  Services  Block  Grant 
Act,  as  amended,  authorizes  the 
Secretary  of  Health  and  Human  Services 
to  make  funds  available  under  several 
programs  to  support  program  activities 
which  will  result  in  direct  benefits 
targeted  to  low-income  people.  This 
Program  Announcement  covers  the 
grant  authority  found  at  Section  681A, 
Community  Food  and  Nutrition,  which 
authorizes  the  Secretary  to  make  funds 
available  for  grants  to  be  awfirded  on  a 
competitive  basis  to  eligible  entities  for 
local  and  statewide  programs  (1)  to 
coordinate  existing  private  and  pubUc 
food  assistance  resources,  whenever 
such  coordination  is  determined  to  be 
inadequate,  to  better  serve  low-income 
communities:  (2)  to  assist  low-income 
commimities  to  identify  potential 
sponsors  of  child  nutrition  programs 
and  to  initiate  new  programs  in 
underserved  or  unserved  areas;  and  (3) 
to  develop  iimovative  approaches  at  the 
State  and  local  levels  to  meet  the 
nutrition  needs  of  low-income  people. 


2.  Definitions  of  Terms 

For  purposes  of  this  Program 

Announcement  the  following 

definitions  apply: 

— Budget  Period:  The  term  "budget 
period"  refers  to  the  interval  of  time 
into  which  a  grant  period  of 
assistance  (project  period)  is  divided 
for  budgetary  and  funding  purposes. 

— Displaced  worker:  An  individual  who 
is  in  the  labor  market  but  has  been 
imemployed  for  six  months  or  longer. 

— Eligible  Entity:  States  and  other  public 
and  private  non-profit  agencies/ 
organizations  including  Commimity 
Action  Agencies.  (See  Fart  B-1) 

— Indian  tribe:  A  tribe,  band,  or  other 
organized  group  of  Native  American 
Indians  recognized  in  the  State  or 
States  in  which  it  resides  or 
considered  by  the  Secretary  of  the 
Interior  to  l}e  an  Indian  tribe  or  an 
Indian  organization  for  any  purpose. 

— Innovative  project:  One  that  departs 
from  or  significantly  modifies  past 
program  practices  and  tests  a  new 
approach. 

— M^rant  Fannworker:  An  individual 
who  works  in  agricultural 
employment  of  a  seasonal  or  other 
temporary  nature  who  is  required  to 
be  absent  from  his/her  place  of 
permanent  residence  in  order  to 
sectire  such  employment. 

— Project  Period:  The  term  "project 
period"  refers  to  the  total  time  for 
which  a  project  is  approved  for 
support,  including  any  approved 
extensions. 

— Seasonal  farmworker:  Any  individual 
employed  in  agricultural  work  of  a 
seasonal  or  other  temporary  natiire 
who  is  able  to  remain  at  his/her  place 
of  permanent  residence  while 
employed. 

— Self-Sufficiency:  A  condition  where 
an  individual  or  family  does  not  need 
and  is  not  ehgible  for  public 
assistance. 

— Underserved  area  (as  it  pertains  to 
child  nutrition  programs):  A  locaUty 
in  which  less  than  one-half  of  the 
low-income  children  eUgible  for 
assistance  participate  in  any  child 
nutrition  program. 

3.  Purpose  of  Community  Food  and 
Nutrition  Program 

The  Depyartment  of  Health  and  Human 
Services  (DHHS)  is  committed  to 
improving  the  overall  health  and 
nutritional  well-being  of  individuals 
through  improved  preventive  health 
care  tmd  promotion  of  personal 
responsibihty.  The  DHHS  encourages 
the  approach  to  health  promotion  and 
nutritional  responsibihty  with  personal 
messages  aimed  at  families  and 
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communities,  in  various  settings  and 
enviroiunents  in  which  individuals  and 
groups  can  most  effectively  be  reached. 

The  DHHS  is  specifically  interested  in 
improving  the  health  and  nutrition 
status  of  low-income  persons  through 
improved  ac(»ss  to  healthy  nutritious 
foods  or  by  other  means.  DHHS 
encourages  community  efforts  to 
improve  the  coordination  and 
integration  of  health  and  social  services 
for  all  low-income  famihes,  and  to 
identify  opportunities  for  collaborating 
with  other  programs  and  services  for 
this  population.  Such  collaboration  can 
increase  a  community's  capacity  to 
leverage  resources  and  promote  an 
integrated  approach  to  health  and 
nutrition  through  existing  programs  and 
services. 

4.  Project  Requirements 

Projects  funded  under  this  program 
should: 

(a)  Be  designed  and  intended  to 
provide  nutrition  benefits,  including 
those  which  incorporate  the  benefits  of 
disease  prevention,  to  a  targeted  low- 
income  group  of  people; 

(b)  Provide  outreach  and  pubUc 
education  to  inform  ehgible  low-income 
individuals  and  families  of  other 
nutritional  services  available  to  them 
under  the  various  Federally  assisted 
programs; 

(c)  Carry  out  targeted 
communications/social  marketing  to 
improve  dietary  behavior  and  increase 
program  participation  among  eUgible 
low-income  populations.  Populations  to 
be  targeted  can  include  displaced 
workers,  elderly  people,  children,  and 
the  working  poor. 

(d)  Consult  with  and/or  inform  local 
offices  that  administer  other  food 
programs  such  as  W.I.C.  and  Food 
Stamps,  where  apphcable,  to  ensure 
effective  coordination  which  can  jointly 
target  services  to  increase  their 
effectiveness.  Such  consultation  may 
include  involving  these  offices  in  the 
planning  of  grant  apphcations. 

(e)  Focus  on  one  or  more  legislatively 
mandated  program  activities:  (1) 
Coordination  of  existing  private  and 
public  food  assistance  resources, 
whenever  such  coordination  is 
determined  to  be  inadequate,  to  better 
serve  low-income  populations;  (2) 
assistance  to  low-income  commimities 
in  identifying  potential  sponsors  of 
child  nutrition  programs  and  initiating 
new  programs  in  unserved  or 
underserved  areas:  and  (3)  development 
of  innovative  approaches  at  the  state  or 
local  levels  to  meet  the  nutrition  need^ 
of  low-income  people.  '' 


OCS  views  this  program  as  a  capacity 
building  program,  rather  than  as  a 
service  dehvery  program. 

Part  B — Application  Requirements 

1.  EUgible  AppUcants 

Ehgible  apphcants  are  States  and 
pubhc  and  private  non-profit  agencies/ 
organizations  with  a  demonstrated 
abihty  to  successfully  develop  and 
implement  programs  and  activities 
similar  to  those  enumerated  above.  OCS 
encourages  Historically  Black  Colleges 
and  Universities  and  minority 
institutions  to  submit  applications. 
Ehgible  applicants  with  programs 
benefitting  Native  Americans  and 
Migrant  Farmworkers  are  also 
encouraged  to  submit  applications. 

Any  non-profit  organization 
submitting  an  apphcation  must  submit 
proof  of  its  non-profit  status  in  its 
apphcation  at  the  time  of  submission. 
Tlie  non-profit  agency  can  accomphsh 
this  by  providing  a  copy  of  the 
apphcant's  hsting  in  the  Internal 
Revenue  Services's  (IRS)  most  recent  Ust 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  tax  code  or 
by  providing  a  copy  of  the  currently 
vahd  IRS  tax  exemption  certificate  or  by 
providing  a  copy  of  the  applicant's 
Articles  of  Incorporation  bearing  the 
seal  of  the  State  in  which  the 
corporation  or  association  is  domiciled. 

2.  Availability  of  Funds  and  Grant 
Amounts 

a.  Fiscal  Year  1997  Funding 

The  funds  expected  to  be  available  for 
grant  awards  under  the  CFN  Program  in 
fiscal  year  1997  are  $1,600,000  for 
General  Projects. 

b.  Grant  Amounts 

No  individual  grant  apphcation  will 
be  considered  for  an  amount  which  is  in 
excess  of  $50,000. 

c.  Mobihzation  of  Resources 

OCS  would  like  to  mobilize  as  many 
resources  as  possible  to  enhance 
projects  funded  under  this  program. 
OCS  supports  and  encourages 
apphcations  submitted  by  apphcants 
whose  programs  will  leverage  other 
resources,  either  cash  or  third-party  in- 
kind. 

3.  Project  Periods  and  Budget  Periods 

For  most  projects  OCS  will  grant 
fimds  for  one  year.  However,  in  rare 
instances,  depending  on  the 
characteristics  of  any  individual  project 
and  on  the  justification  presented  by  the 
applicant  in  its  application,  a  grant  may 
be  made  for  a  period  of  up  to  17  months. 


4.  Administrative  Costs/Indirect  Costs 

There  is  no  administrative  cost 
limitation  for  projects  funded  under  this 
program.  Indirect  costs  consistent  with 
approved  Indirect  Cost  Rate  Agreements 
are  allowable.  Apphcants  should 
enclose  a  copy  of  the  current  approved 
rate  agreement.  However,  it  should  be 
understood  that  indirect  costs  are  part 
of.  and  not  in  addition  to,  the  amount 
of  funds  awarded  in  the  subject  grant. 

5.  Program  Beneficiaries 

Projects  proposed  for  funding  under 
this  Aimouncement  must  result  in 
direct  benefits  targeted  toward  low- 
income  people  as  defined  in  the  most 
recent  Annual  Update  of  Poverty 
Income  Guidelines  pubhshed  by  DHHS. 
Attachment  A  to  this  Announcement  is 
an  excerpt  from  the  most  recently 
pubhshed  guidelines.  Aimual  revisions 
of  these  guidelines  are  normally 
pubhshed  in  the  Federal  Register  in 
February  or  early  March  of  each  year 
and  are  apphcable  to  projects  being 
implemented  at  the  time  of  pubhcation. 
Grantees  will  be  required  to  apply  the 
most  recent  guidelines  throu^out  the 
project  period.  The  Federal  Register 
may  t>e  obtained  from  pubhc  libraries, 
Congressional  offices,  or  by  writing  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  D.C.  20402.  The  Federal 
Register  is  also  available  on  the  Internet 
through  GPO  Access  at  the  following 
web  address:  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html 

No  other  government  agency  or 
privately  defined  poverty  guidelines  are 
apphcable  to  the  determination  of  low- 
income  eligibihty  for  this  OCS  program. 

6.  Number  of  Projects  in  Application 

An  apphcation  may  contain  only  one 
project  and  this  project  must  address  the 
basic  criteria  found  in  Parts  C  and  D. 
Applications  which  are  not  in 
comphance  with  these  requirements 
will  be  inehgible  for  funding. 

7.  Multiple  Submittal 

There  is  no  limit  to  the  number  of 
apphcations  that  can  be  submitted  as 
long  as  each  apphcation  is  for  a 
different  project.  However,  no  apphcant 
can  receive  more  than  one  grant. 

8.  Sub-Contracting  or  Delegating 
Projects 

OCS  will  not  fund  any  project  where 
the  role  of  the  eligible  apphcant  is 
primarily  to  serve  as  a  conduit  for  funds 
to  other  organizations. 
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Parte — Program  Area 

General  Projects 

The  application  should  include  a 
description  of  the  target  area  and 
population  to  be  served  as  well  as  a 
discussion  of  the  nature  and  extent  of 
the  problem  to  be  solved.  The 
application  must  contain  a  detailed  and 
specific  work  program  that  is  both 
sound  and  feasible.  Projects  funded 
under  this  Announcement  must 
produce  permanent  and  measurable 
results  thiat  fulfill  the  purposes  of  this 
program  as  described  above.  The  OCS 
grant  funds,  in  combination  with  private 
and/or  other  pubhc  resources,  must  be 
targeted  to  low-income  individuals  and 
communities. 

AppUcants  will  certify  in  their 
submission  that  projects  will  only  serve 
the  low-income  population  as  stipulated 
in  the  DHHS  Poverty  Income  Guidelines 
(Attachment  A).  Failure  to  comply  with 
the  income  guidelines  may  resiilt  in  the 
appUcation  being  ineligible  for 
consideration  for  funding. 

If  an  applicant  is  proposing  a  project 
which  will  affect  a  property  listed  in  or 
eUgible  for  inclusion  in  the  National 
Register  of  Historic  Places,  it  must 
identify  this  property  in  the  narrative 
and  explain  how  it  has  complied  with 
the  provisions  of  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966  as  amended.  If  there  is  any 
question  as  to  whether  the  property  is 
listed  in  or  ehgible  for  inclusion  in  the 
National  Register  of  Historic  Places, 
appUcant  should  consult  with  the  State 
Historic  Preservation  Officer.  The 
appUcant  should  contact  OCS  early  in 
the  development  of  its  appUcation  for 
instructions  regarding  compUance  with 
the  Act  and  data  required  to  be 
submitted  to  DHHS. 

In  the  case  of  projects  proposed  for 
funding  which  mobiUze  or  improve  the 
coordination  of  existing  pubUc  and 
private  food  assistance  resources,  the 
guidelines  governing  those  resources 
apply.  However,  in  the  case  of  projects 
providing  direct  assistance  to 
beneficiaries  through  grants  funded 
under  this  program,  beneficiaries  must 
fall  within  the  official  DHHS  Poverty 
Income  Guidelines  as  set  forth  in 
Attachment  A. 

AppUcations  which  propose  the  use 
of  grant  funds  for  the  development  of 
any  printed  or  visual  materials  must 
ctmtain  convincing  evidence  that  these 
materials  are  not  available  bom  other 
sources.  OCS  will  not  provide  funding 
for  such  items  if  justification  is  not 
sufficient.  Approval  of  any  films  or 
visual  presentations  proposed  by 
appUcants  approved  for  funding  will  be 
made  part  of  the  grant  award.  In  cases 


where  material  outlays  for  equipment 
(audio  and  visual)  are  requested, 
specific  evidence  must  be  presented  that 
there  is  a  definite  programmatic 
connection  between  the  equipment 
(audio  and  visual)  usage  and  the 
outreach  requirements  described  in  Part 
A— 3  of  this  Announcement. 

OCS  is  also  interested  in  projects  that 
address  the  needs  of  homeless  famiUes 
and  welcomes  applications  which  seek 
to  develop  ixmovative  approaches  to 
promote  health,  and  nutritional 
awareness  among  low-income 
populations. 

Part  D — Review  Criteria 

AppUcations  which  pass  the  initial 
screening  and  pre-rating  review  (See 
Part  F,  Section  5)  will  be  assessed  and 
scored  by  reviewers.  Each  reviewer  will 
give  a  numerical  score  for  each 
appUcation  reviewed.  These  nimierical 
scores  will  be  supported  by  explanatory 
statements  on  a  formal  rating  form 
describing  major  strengths  and 
weaknesses  under  each  appUcable 
Criterion  pubUshed  in  the 
Announcement. 

The  in-depth  evaluation  and  review 
process  will  use  the  following  criteria 
coupled  with  the  specific  requirements 
as  described  in  Part  F. 

When  writing  their  Project  Narrative 
applicants  should  respond  to  the  review 
criteria  using  the  same  sequential  order. 

Note:  The  following  review  criteria 
reiterate  the  infonnatioD  requirements 
contained  in  Part  B  of  this  Announcement. 

Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  This 
Program  Announcement 

Criterion  I 

Analysis  of  Needs/Priorities  (Maximum: 
10  Points) 

(a)  Target  area  and  population  to  be 
served  are  adequately  described  (0-4 
Points). 

In  addressing  the  above  Criterion,  the 
appUcant  should  include  a  description 
of  the  target  area  and  population  to  be 
served  including  specific  details  on  any 
minority  population(s)  to  be  served. 

(b)  Nattire  and  extent  of  problem(s) 
and/or  need(s)  to  be  addressed  are 
adequately  described  and  documented 
(0-6  Points). 

In  addressing  the  above  Criterion,  the 
appUcant  should  include  a  discussion  of 
the  nature  and  extent  of  the  problem(s) 
and/or  need(s),  including  specific 
information  on  minority  populations(s). 


Criterion  U 

Adequacy  of  Work  Program  (Maximum: 
25  Points) 

(a)  ReaUstic  quarterly  time  targets  are 
set  forth  by  which  the  various  work 
tasks  will  be  completed  (0-10  Points). 

(b)  Activities  are  adequately  described 
and  appear  reasonably  likely  to  achieve 
results  which  will  have  a  desired  impact 
on  the  identified  problems  and/or  needs 
(0-15  Points). 

In  addressing  the  above  Criterion,  the 
applicant  should  address  the  basic 
criteria  and  legislatively-mandated 
activities  found  in  Part  A-4  and  should 
include: 

1 .  Project  priorities  and  rationale  for 
selecting  them  which  relate  to  the 
specific  nutritional  problem(s)  and/or 
need(s)  of  the  target  population  which 
were  identified  imder  Criterion  I; 

2.  Goals  and  objectives  which  speak 
to  the(se)  problem(s)  and/or  need(s]:  and 

3.  Project  activities  which  if 
successfully  carried  out  can  be 
reasonably  expected  to  result  in  the 
achievement  of  these  goals  and 
objectives. 

Criterion  HI 

Significant  and  Beneficial  Impact 
(Maximum:  30  Points) 

(a)  AppUcant  proposes  to  significantly 
improve  or  increase  nutrition  services  to 
low-income  people  and  such 
improvements  or  increases  are 
quantified  (0-15  Points). 

(b)  Project  incorporates  promotional 
health  and  social  services  activities  for 
low-income  people,  along  with 
nutritional  services  (0-5  Points). 

(c)  Project  will  significantly  leverage 
or  mobilize  other  community  resources 
and  such  resources  are  detailed  and 
quantified  (0-5  Points). 

(d)  Project  addresses  problem(s) 
which  can  be  resolved  by  one-time  OCS 
funding  or  demonstrates  that  non- 
Federal  funding  is  available  to  continue 
the  project  without  Federal  support  (0- 
5  Points). 

In  addressing  the  above  Criterion,  the 
appUcant  must  include  quantitative  data 
for  Items  (a),  (b),  and  (c),  and  discuss 
how  the  beneficial  impact  relates  to  the 
relevant  legislatively-mandated  program 
activities  identified  in  Part  A-1  and  the 
problems  and/or  needs  described  under 
Criterion  I. 

Criterion  IV 

Coordination/Services  Integration 
(Maximimi:  15  Points) 

(a)  Project  shows  evidence  of 
coordinated  community-based  planning 
ita  its  development,  including  strategies 
in  the  Work  Program  to  carry  on 


activities  in  collaboration  with  other 
locally  funded  Federal  programs  (such 
as  DIfliS  health  and  social  services  and 
USDA  Food  and  Consumer  Service 
programs]  in  ways  that  will  eliminate 
dupUcation  and  will,  for  example,  (1) 
imite  funding  streams  at  the  local  level 
to  increase  program  outreach  and 
effectiveness,  (2)  faciUtate  access  to 
other  needed  social  services  by 
coordinating  and  simpUfying  intake  and 
eUgibiUty  certification  processes  for 
cUents,  or  (3)  bring  project  participants 
into  direct  interaction  with  holistic 
family  development  resources  in  the 
community  where  needed.  (0-10 
Points). 

(b)  Commtmity  Empowerment 
Consideration — Special  consideration 
wiU  be  given  to  appUcants  who  are 
located  in  areas  which  are  characterized 
by  poverty  and  other  indicators  of  socio- 
economic distress  such  as  a  poverty  rate 
of  at  least  20  percent,  designation  as  an 
Empowerment  Zone  or  Enterprise 
Commimity,  high  levels  of 
unemployment,  and  high  levels  of 
incidences  of  violence,  gang  activity, 
crime,  or  drug  use.  Applicants  should 
document  that  they  were  involved  in 
the  preparation  and  planned 
implementation  of  a  comprehensive 
conmiunity-based  strategic  plan  to 
achieve  both  economic^nd  human 
development  in  an  integrated  manner. 
(0-5  Points). 

If  the  appUcant  is  receiving  funds 
from  the  State  for  community  food  and 
nutrition  activities,  the  appUcant  should 
address  how  the  funds  are  being 
utilized,  and  how  they  will  be 
coordinated  with  the  proposed  project 
to  maximize  the  effectiveness  of  both.  If 
State  funds  are  being  used  in  the  project 
for  which  OCS  fundis  are  being 
requested,  their  usage  should  be 
specifically  described. 

Criterion  V 

Organization  Experience  in  Program 
Area  and  Staff  ResponsibiUties 
(Maxlmimi  15  Points) 

(a)  Organizational  experiences  in 
program  area  (0-5  Points). 

Docmnentation  provided  indicates 
that  projects  previously  undertaken 
have  been  relevant  and  effective  and 
have  provided  permanent  benefits  to  the 
low-income  population.  Organizations 
which  propose  providing  training  and 
technical  assistance  have  detailed 
competence  in  the  program  area  and  as 
a  deliverer  with  expertise  in  the  fields 
of  training  and  technical  assistance.  If 
appUcable,  information  provided  by 
these  applicants  also  addresses  related 
achievements  and  competence  of  each 
cooperating  or  sponsoring  organization. 


(b)  Management  History  (0-5  Points). 
AppUcants  must  demonstrate  their 

abiUty  to  implement  soimd  and  effiective 
management  practices  and  if  they  have 
been  recipients  of  other  Federal  or  other 
governmental  grants,  they  must  also 
docmnent  that  they  have  consistently 
compUed  with  financial  and  program 
progress  reporting  and  audit 
requirements.  Such  documentation  may 
be  in  the  form  of  references  to  any 
available  audit  or  progress  reports  and 
should  be  accompanied  by  a  statement 
by  a  Certified  or  Licensed  PubUc 
Accountant  as  to  the  sufficiency  of  the 
appUcant's  financial  management 
system  to  protect  adequately  any 
Federal  funds  awarded  under  the 
appUcation  submitted. 

(c)  Staffing  Skills.  Resources  and 
ResponsibiUties  (0-5  Points). 

The  appUcation  adequately  describes 
the  experience  and  skills  of  the 
proposed  project  director  showing  that 
the  individual  is  not  only  weU  qiiaUfied. 
but  that  his/her  professional  capabiUties 
are  relevant  to  the  successful 
implementation  of  the  project.  If  the  key 
staff  person  has  not  yet  been  identified, 
the  appUcation  contains  a 
comprehensive  position  description 
which  indicates  that  the  responsibiUties 
to  be  assigned  to  the  project  director  are 
relevant  to  the  successful 
implementation  of  the  project.  The 
application  must  indicate  that  the 
appUcant  has  adequate  fadUties  and 
resources  (i.e.  space  and  equipment)  to 
successfully  carry  out  the  work  plan. 

In  addressing  the  above  Criterion,  the 
appUcant  must  clearly  show  that 
sufficient  time  of  the  Project  Director 
and  other  senior  staff  wiU  be  budgeted 
to  assure  timely  implementation  and 
oversight  of  the  project  and  that  the 
assigned  responsibiUties  of  the  staff  are 
appropriate  to  the  tasks  identified  for 
the  project. 

Criterion  VI 

Adeqxiacy  of  Budget  (Maximiun:  5 
Points) 

The  budget  is  adequate  and 
administrative  costs  are  appropriate  in 
relation  to  the  services  proposed.  (0-5 
Points) 

Part  E-^4iutnictioiu  for  Completiiig 
^plication  Package 

The  standard  forms  attached  to  this 
Announcement  shall  be  used  when 
submitting  appUcations  for  aU  funds 
under  this  Announcement.  It  is 
recommended  that  you  reproduce 
single-sided  copies  of  the  SF-424.  SF- 
424A  and  SF— 424B,  and  type  your 
appUcation  on  the  copies.  Please 
prepare  your  appUcation  in  accordance 


with  instructions  provided  on  the  fanna 
as  weU  as  with  the  OCS  specific 
Instructions  set  forth  below: 

I .  SF-424 — Application  for  Federal 
Assistance  (Attachment  B-1) 

Item  1.  Type  o/Subnussion— For  the 
purposes  of  this  Annoimcement,  aU 
projects  are  considered  Applications; 
there  are  no  Pre- Applications. 

Item  2.  Date  Submitted  and  Applicant 
Identifier— Enter  the  date  the 
application  is  submitted  to  the 
Administration  for  Children  and 
FamiUes  (ACF)  and  the  appUcant's 
internal  control  number,  if  appUcable. 

Item  3.  Date  Received  by  State— N/ A. 

Item  4.  Date  Received  by  Federal 
Agency — Leave  blank. 

Items  5.  &  6.  Applicant  Information  & 
Employer  Identification  Number — The 
legal  name  of  the  appUcant  must  match 
that  Usted  as  corresponding  to  the 
Employer  Identification  Number.  Where 
the  appUcant  is  a  previous  DHHS 
grantee,  enter  the  Central  Registry 
System/Employee  Identification 
Nimiber  (CRS/EIN)  and  the  Payment 
Identifying  Number  (PIN),  if  one  has 
been  assigned,  in  the  Block  entitled 
Federal  Identifier  located  at  the  top  right 
hand  comer  of  the  form. 

Item  7.  Type  of  Applicant — If  the 
applicant  is  a  non-profit  corporation, 
enter  the  letter  "N"  la  the  box  and 
specify  non-profit  corporation  in  the 
space  marked  "Other".  Proof  of  non- 
profit status,  such  as  IRS  certification. 
Articles  of  Incorporation,  or  By-laws, 
must  be  included  as  an  appendix  to  the 
project  narrative. 

Item  8.  Type  of  Application — Check 
"New". 

Item  9.  Name  of  Federal  Agency — 
Enter  "DHHS-ACF/OCS". 

Item  10.  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Number — 
The  CFDA  number  for  the  OCS  program 
covered  imder  this  Announcement  is 
93.571.  The  title  is  "Community 
Services  Block  Grant  Discretionary 
Awards — Community  Food  and 
Nutrition  Program". 

Item  11.  Descriptive  Title  of  Project — 
Enter  a  brief  descriptive  title  of  the 
project. 

Item  12.  Areas  Affected  by  Project — 
List  only  the  largest  unit  or  imits 
affected,  such  as  State,  county  or  dty. 

It«n  13.  Proposed  Project  Dates — 
Show  12-month  project  period.  (See  Part 
B-3)  In  addition,  the  project  period  start 
date  must  be  on  or  before  September  30, 
1997. 

Item  14.  Concessional  District  of 
Applicant/Project — ^Enter  the  number(s) 
of  the  Congressional  EKstrict  where  the 
appUcant's  principal  office  is  located 
and  the  nimiber(s)  of  the  Congressional 
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District(s)  where  the  project  will  be 
located. 

Item  15.  Estimated  Funding — (15a.) 
Show  the  total  amount  requested  for  the 
entire  project  period;  (15b.  thru  15e.) 
For  each  line  item,  show  both  cash  and 
third-party  in-kind  contributions  for  the 
total  project  pwriod;  (15f.)  Show  the 
estimated  amount  of  program  income 
for  the  total  project  period;  (15g.)  Enter 
the  sum  of  all  the  lines. 

2.  SF-424A— Budget  Information— Non- 
Construction  Pro^xmis  (Attachment  B- 
2) 

See  the  Instructions  accompanying 
the  Attachment  as  well  as  the 
Instructions  set  forth  below. 

In  completing  these  sections,  the 
Federal  Funds  budget  entries  will  relate 
to  the  requested  OCS  Community  Food 
and  Nutrition  Program  funds  only,  and 
Non-Federal  will  include  mobilized 
funds  from  all  other  sources — 
applicants,  State,  and  other.  Federal 
funds  other  than  those  requested  from 
the  Community  Food  and  Nutrition 
Program  should  be  included  in  Non- 
Federal  entries. 

Sections  A  and  D  of  SF-424A  must 
contain  entries  for  both  Federal  (OCS) 
and  non-Federal  (mobiUzed)  funds. 

Section  A — Budget  Summary 

Lines  1-4 

Column  (a)  Line  1— Enter  OCS  CFN 
Program. 

Column  (b)  Line  1— Enter  93.571. 

Colmnns  (c)  and  (d) — Not  Applicable. 

Columns  (e),  (f)  and  (g) — For  fines  1 
through  4.  enter  in  appropriate  amounts 
needed  to  support  the  project  for  the 
entire  project  period. 

Lines 

Enter  the  figures  from  Line  1  for  all 
columns  completed,  (e).  (f).  and  (g). 

Section  B — Budget  Categories 

This  section  should  contain  entries 
for  OCS  funds  only.  For  all  projects,  the 
first  budget  period  of  12  months  will  be 
entered  in  Column  (1). 

AllocabiUty  of  costs  is  governed  by 
appUcable  cost  principles  set  forth  in 
the  Code  of  Federal  Regulations  (CFR), 
Title  45,  Parts  74  and  92. 

Budget  estimates  for  administrative 
costs  must  be  supported  by  adequate 
detail  for  the  grants  officer  to  {>erform  a 
cost  analysis  and  review.  Adequately 
detailed  calculations  for  each  budget 
object  class  are  those  which  reflect 
estimation  methods,  quantities,  unit 
costs,  salaries,  and  other  similar 
quantitative  detail  sufficient  for  the 
calculation  to  be  dupUcated.  For  any 
additional  object  class  categories 
included  under  the  object  class  other. 


identify  the  additional  object  class(es) 
and  provide  supporting  calculations. 

Supporting  narratives  and 
justifications  are  required  for  each 
budget  category,  with  emphasis  on 
unique/special  initiatives;  large  dollar 
amounts;  local,  regional,  or  other  travel; 
new  positions;  major  equipment 
purchases;  and  training  programs. 

A  detailed  itemized  budget  with  a 
separate  budget  justification  for  each 
major  item  should  be  included  as 
indicated  below: 

Line  6a 

Personnel — Enter  the  total  costs  of 
salaries  and  wages. 

Justification — Identify  the  project 
director.  Specify  by  title  or  name  the 
percentage  of  time  allocated  to  the 
project,  the  individual  annual  salaries 
and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project. 

Line  6b 

Fringe  Benefits— Enter  the  total  costs 
of  fringe  benefits  unless  treated  as  pari 
of  an  approved  indirect  cost  rate  which 
is  entered  on  Line  6j. 

Justification — Enter  the  total  costs  of 
fringe  benefits,  unless  treated  as  part  of 
an  approved  indirect  cost  rate. 

Line  6c 

Travel — Enter  total  cost  of  all  travel 
by  employees  of  the  project.  Do  not 
enter  costs  for  consultant's  travel. 

Justification — Include  the  name(s)  of 
traveler(s),  total  number  of  trips, 
destinations.  length  of  stay,  mileage 
rate,  transportation  costs  and 
subsistence  allowances. 

Line  6d 

Equipment— Ejater  the  total  costs  of 
all  equipment  to  be  acquired  by  the 
project.  Equipment  means  an  article  of 
nonexpendable,  tangible  personal 
property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost 
which  equals  or  exceeds  the  lesser  of  (a) 
the  capitalization  level  established  by 
the  organization  for  financial  statement 
purposes,  or  (b)  $5,000. 

(Note:  If  an  applicant's  current  rate 
agreement  was  based  on  another  definition 
for  equipment,  such  as  "tangible  personal 
property  $500  or  more",  the  applicant  shall 
use  the  definition  used  by  the  cognizant 
agency  in  determining  the  rate(s).  However, 
consistent  with  the  applicant's  equipment 
policy,  lower  limits  may  be  set) 

Justification — Equipment  to  be 
purchased  with  Federal  funds  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  already  have  the  equipment  or 
a  reasonable  facsimile  available  to  the 
project. 


Line6e 

Supplies — Enter  the  total  costs  of  all 
tangible  personal  property  (surplus) 
other  than  that  included  on  line  6d. ' 

Line6f 

Contractual — Enter  the  total  costs  of 
all  contracts,  including  (1)  procurement 
contracts  (except  those  which  belong  on 
other  lines  such  as  equipment,  supplies, 
etc.)  and  (2)  contracts  with  secondary 
recipient  organizations  including 
delegate  agencies  and  specific  project(s) 
or  businesses  to  be  financed  by  the 
applicant. 

justification — Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  the  estimated  dollar  amoimts. 
and  selection  process  of  the  awards  as 
part  of  the  budget  justification.  Also 
provide  back-up  documentation 
identifying  the  name  of  contractor, 
purpose  of  contract,  and  major  cost 
elements. 

Note:  Whenever  the  applicant/grantee 
intends  to  delegate  part  of  the  program  to 
another  agency,  the  applicant/grantee  must 
submit  Sections  A  and  B  of  this  Form  SF- 
424A,  completed  for  each  delegate  agency  by 
agency  title,  along  with  the  required 
supporting  information  referenced  in  the 
applicable  instructions.  The  total  costs  of  all 
such  agencies  will  |je  part  of  the  amount 
shown  on  Line  6f.  Provide  draft  Request  for 
Proposal  in  accordance  with  45  CFR  Part  74, 
Appendix  A.  All  procurement  transactions 
shall  be  conducted  in  a  manner  to  provide, 
to  the  maximum  extent  practical,  open  and 
free  competition. 

Line6g 

Construction — Not  applicable. 

Line6h 

Other— Enter  the  total  of  all  other 
costs.  Such  costs,  where  applicable,  may 
include,  but  are  not  hmited  to, 
insurance,  food,  medical  and  dental 
costs  (non-contractual),  fees  and  travel 
paid  directly  to  individual  consultants, 
local  transportation  (all  travel  which 
does  not  require  per  diem  is  considered 
local  travel),  space  and  equipment 
rentals,  printing  and  publication, 
computer  use  training  costs  including 
tuition  and  stipends,  training  service 
costs  including  wage  payments  to 
individuals  and  supportive  service 
payments,  and  staff  development  costs. 

Line6j 

Indirect  Charges — ^Enter  the  total 
amount  of  indirect  costs.  This  line 
should  be  used  only  when  the  applicant 
currently  has  an  indirect  cost  rate 
approved  by  DHHS  or  other  Federal 
agencies. 

If  the  applicant  organization  is  in  the 
process  of  initially  developing  or 


renegotiating  a  rate,  it  should, 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  pertinent  DHHS  Guide  for 
Establishing  Indirect  Cost  Rates  and 
submit  it  to  the  appropriate  DHHS 
Regional  Office.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  cannot  be  also  budgeted  or  charged 
as  direct  costs  to  the  grant.  Indirect  costs 
consistent  with  approved  Indirect  Cost 
Rate  Agreements  are  allowable. 

Line  6k 

Totals — ^Enter  the  total  amount  of 
Lines  6i  and  6j. 

Line  7 

Program  Income — ^Enter  the  estimated 
amount  of  income,  if  any,  expected  to  be 
generated  from  this  project.  Separately 
show  expected  program  income 
generated  from  OCS  support  and 
income  generated  from  other  mobilized 
funds.  Do  not  add  or  subtract  this 
amount  from  the  budget  total.  Show  the 
nature  and  source  of  income  in  the 
program  narrative  statement. 

Justification — ^Describe  the  nature, 
source  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  Non-Federal  resources  that  will  be 
used  to  suppOTt  the  project.  Non-Federal 
resources  mean  other  than  OCS  funds 
for  which  the  appUcant  has  received  a 
commitment.  Provide  a  brief 
explanation,  on  a  separate  sheet, 
showing  the  type  of  contribution, 
broken  out  by  Object  Class  Category, 
(See  SF-424A.  Section  B.6)  and  whether 
it  is  cash  or  third-party  in-kind.  The 
firm  commitment  of  these  required 
funds  must  be  documented  and 
submitted  with  the  appUcation  in  order 
to  be  given  credit  in  the  Criterion. 

Except  in  unusual  situations,  this 
doctmientation  must  be  in  the  form  of 
lettera  of  commitment  or  letters  of  intent 
bom  the  organization(s)/ihdividuals 
from  which  funds  will  be  received. 

Lines 

Coltmm  (a) — ^Enter  the  project  title. 

Column  (b) — Enter  the  amoimt  of  cash 
or  donations  to  be  made  by  the 
appUcant. 

Colunm  (c) — Enter  the  State 
contribution. 

Column  (d) — Enter  the  amoimt  of  cash 
and  third  party  in-ldnd  contributions  to 
be  made  from  all  other  sources. 


Column  (e) — Enter  the  total  of 
columns  (b),  (c),  and  (d). 

Lines  9, 10  and  11 

Leave  Blank. 

Line  12 

Carry  the  total  of  each  column  of  Line 
8,  (b)  through  (e).  The  amount  in 
Column  (e)  should  be  equal  to  the 
amount  on  Section  A,  line  5,  Column 
(f). 

Justification — Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D— Forecasted  Cash  Needs 

Line  13 

Federal — Enter  the  amount  of  Federal 
(OCS)  cash  needed  for  this  grant,  by 
quarter,  during  the  12  month  budget 
period. 

Line  14 

Non-Federal — Enter  the  amount  of 
cash  from  all  other  sources  needed  by 
quarter  during  the  first  year. 

Line  15 

Toto/s— Enter  the  total  of  Lines  13  and 
14. 

Section  F — Other  Budget  Information 

Line  21 

Direct  Charges — Include  narrative 
justification  required  under  Section  B 
for  each  object  class  category  for  the 
total  project  period. 

Line  22 

Indirect  Charges — ^Enter  the  type  of 
DHHS  or  other  Federal  agency  approved 
indirect  cost  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amoimt  of  the  \Mse  to 
which  the  rate  is  appUed  and  the  total 
indirect  expense.  Also,  enter  the  date 
the  rate  was  approved,  where 
appUcable.  Attach  a  copy  of  the 
approved  rate  agreement. ' 

Line  23 

Provide  any  other  explanations  and 
continuation  sheets  required  or  deoned 
necessary  to  justify  or  explain  the 
budget  information. 

3.  SF-424B — ^i4s5iira/ices  Non- 
Construction  Programs  (Attachment  B- 
3) 

All  appUcants  must  sign  and  return 
the  "Assurances"  with  the  appUcation. 

4.  Project  Narrative 

Each  narrativS  should  include  the 
foUowing  major  sections: 

a.  Analysis  of  Need. 

b.  Project  Design  (Work  Program). 


c.  Organizational  Experience  in  the 
Program  Area. 

d.  Management  History. 

e.  Staffing  and  Resources. 

f.  Staff  ResponsibiUties. 

The  project  narrative  must  address  the 
specific  purposes  mentioned  in  Part  A 
of  this  Program  Announcement.  The 
narrative  should  provide  information  on 
how  the  appUcation  meets  the 
evaluation  criteria  in  Part  D  of  this 
Program  Announcement. 

Part  F — ^Application  Procedures 

1.  Availability  of  Forms 

Applications  for  awards  under  this 
OCS  program  must  be  submitted  on 
Standard  Forms  (SF)  424,  424A,  and 
424B.  Part  E  and  the  Attachments  to  this 
Program  Announcement  contain  all  the 
instructions  and  forms  required  for 
submittal  of  appUcations.  The  forms 
may  be  reproduced  for  use  in  submitting 
appUcations. 

A  copy  of  the  Federal  Register 
containing  this  Aimouncement  is 
available  for  reproduction  at  most  local 
Ubraries  and  Congressional  District 
Offices.  It  is  also  available  on  the 
Internet  through  GPO  Access  at  the 
foUowing  web  address:  http:// 

www.access.gpo.gov/su docs/aoes/ 

acesl40.html  If  this  Program 
Announcement  is  not  available  at  these 
sources  it  may  be  obtained  by 
telephoning  the  office  Usted  in  the 
section  entitled  FOR  FURTHER 
mFORMATKM  CONTACT  at  the  beginning  of 
this  Announcement. 

The  information  requested  under  this 
Program  Announcement  is  covered 
under  the  foUowring  OMB  informaticm 
coUection  clearances:  SF-424  (No. 
0348-0043).  SF-424A  (No.  0348-0044), 
SF-424B  (No.  0348-0040),  and  other 
requirements  for  OCS  appUcations  (No. 
0970-0062). 

2.  Application  Submission 

AppUcations,  once  submitted,  are 
considered  final  and  no  additional 
materials  will  be  accepted. 

AppUcants  must  suomit  one  signed 
original  appUcation  and  four  copies. 

3.  Intergpvemmental  Review 

This  program  is  covered  imdw 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  Order.  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

As  of  September.  1996.  the  foUowing 
jurisdictions  have  elected  not  to 
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participate  in  the  Executive  Order 

process.  Applicants  from  these 

jurisdictions  or  for  projects 

administered  by  Federally-recognized 

hidian  Tribes  need  take  no  action  in 

regard  to  E.O.  12372: 

Alabama 

Alaska 

Colorado 

Connecticut 

Hawaii 

Idaho 

Kansas 

Louisiana 

Massachusetts 

Minnesota 

Montana 

Nebraska 

New  Jersey 

Oklahoma 

Oregon 

Pennsylvania 

South  Dakota 

Tennessee 

Vermont 

Virginia 

Washington 

American  Samoa 

Falau 

All  remaining  jurisdictions  participate 
in  the  Executive  Order  process  and  have 
estabUshed  Single  Points  of  Contact 
(SPOCs).  AppUcants  from  participating 
jurisdictions  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  appUcations  and  receive 
instructions.  Apphcants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
The  applicant  must  submit  all  required 
materials,  if  any,  to  the  SPOC  and 
indicate  the  date  of  this  submittal  (or 
the  date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a. 

Under  45  CFR  10G.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  the  proposed  new  award. 

The  SPOCs  are  encouraged  to 
eliminate  the  submission  of  routine 
endorsements  as  official 
recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  diffinentiate  between  mere 
advisory  comments  and  those  official 
State  process  recoounendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Famihes.  Division  of 
Discretionary  Grants,  370  L'Enfant 
Promenade,  S.W.,  Mail  Stop  6C-462, 
Washington,  D.C  20447 


A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  G  of  this  Announcement. 

4.  Application  Consideration 

Apphcations  which  meet  the 
screening  requirements  in  Section  5 
below  will  be  reviewed  competitively. 
Such  applications  will  be  referred  to 
reviewers  for  a  numerical  score  and 
explanatory  comments  based  solely  on 
responsiveness  to  program  guidelines 
and  evaluation  criteria  published  in  this 
Announcement.  Applications  will  be 
reviewed  by  persons  outside  of  the  OCS 
unit  which  would  be  directly 
responsible  for  progranunatic 
management  of  the  grant.  The  results  of 
these  reviews  will  assist  the  Director 
and  OCS  program  staff  in  considering 
competing  appUcations.  Reviewers' 
scores  will  weigh  heavily  in  funding 
decisions  but  will  not  be  the  only 
factors  considered.  Applications  will 
generally  be  considered  in  order  of  the 
average  scores  assigned  by  reviewers. 
However,  highly  ranked  appUcations  are 
not  guaranteed  funding  since  the 
Director  may  also  consider  other  factors 
deemed  relevant  including,  but  not 
limited  to,  the  timely  and  proper 
completion  of  projects  funded  with  OCS 
funds  granted  in  the  last  five  (5)  years; 
comments  of  reviewers  and  government 
officials;  staff  evaluation  and  input; 
geographic  distribution;  previous 
program  performance  of  applicant; 
compliance  with  grant  terms  imder 
previous  DHHS  grants;  audit  reports; 
investigative  reports;  and  applicant's 
progress  in  resolving  any  final  audit 
disallowances  on  OCS  or  other  Federal 
agency  grants.  OCS  reserves  the  right  to 
disciiss  apphcations  with  other  Federal 
or  non-Federal  funding  sources  to 
ascertain  the  appUcant's  performance 
record. 

5.  Criteria  for  Screening  Applications 

a.  Initial  Screening — ^All  applications 
that  meet  the  appUcation  deadUne  will 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 
this  Annoimcement.  Only  those 
appUcations  meeting  the  below  listed 
requirements  will  be  reviewed  and 
evaluated  competitively.  Others  will  be 
returned  to  the  apphcants  with  a 
notation  that  they  were  unacceptable. 

(1)  The  appUcation  must  contain  a 
completed  and  signed  Standard  Form 
SF-424. 

(2)  The  SF-424  must  be  signed  by  an 
official  of  the  organization  applying  for 
the  grant  who  has  authority  to  obUgate 
the  organization  legaUy. 

b.  Pre-Rating  Review — AppUcations 
which  pass  the  initial  screening  wiU  be 
forwarded  to  reviewers  lor  analytical 


comment  and  scoring  based  on  the 
criteria  detailed  in  the  Section  below 
and  the  specific  requirements  contained 
in  Part  A  of  this  Aimoimcement.  Prior 
to  the  programmatic  review,  these 
reviewers  and/or  OCS  staff  will  verify 
that  the  applications  comply  with  this 
Program  Announcement  in  the 
following  areas: 

(1)  £ijgj6i7iYj«— AppUcant  meets  the 
eUgibiUty  requirements  found  in  Part  B. 

(2)  Number  of  Projects— The 
application  contains  only  one  project. 

(3)  Target  Populations — The 
appUcation  clearly  targets  the  specific 
outcomes  and  benefits  of  the  project  to 
low-income  participants  and 
beneficiaries  as  defined  in  the  DHHS 
Poverty  Income  Guidelines  (Attachment 
A). 

(4)  Grant  Amount — The  amount  of 
funds  requested  does  not  exceed 
$50,000. 

(5)  Program  Focus — ^The  appUcation 
addresses  the  purposes  described  in  Part 
A  of  this  Announcement. 

c.  Evaluation  Criteria — AppUcations 
which  pass  the  initial  screening  and 
pre-rating  review  will  be  assessed  and 
scored  by  reviewers.  Each  reviewer  will 
give  a  numerical  score  for  each 
appUcation  reviewed.  These  numerical 
scores  will  be  supported  by  explanatory 
statements  on  a  formal  rating  form 
describing  major  strengths  and  major 
weaknesses  under  each  appUcable 
Criterion  published  in  this 
Annoimcement. 

Part  G — Contents  of  AppUcation 
Package  and  Receipt  Process 

1.  Contents  of  Application 

Each  appUcation  submission  must 
include  a  signed  original  and  four 
additional  copies  of  the  application. 
Each  copy  of  the  appUcation  must 
contain,  in  the  order  Usted,  each  of  the 
following: 

a.  Table  of  Contents  with  page 
numbers  noted  for  each  major  section 
and  subsection  of  the  appUcation, 
including  the  appendices.  Each  page  in 
the  appUcation.  including  those  in  aU 
appendices,  must  be  numbered 
consecutively. 

b.  A  Project  Abstract  which  is  a 
succinct  description  of  the  project  in 
200  words  or  less. 

c.  The  SF-424  (Application  for 
Federal  Assistance)  should  be 
completed  in  accordance  with 
instructions  provided  with  the  form,  as 
weU  as  OCS  specific  instructions  set 
forth  in  Part  E  of  this  Aimouncement. 
The  SF— 424  must  contain  an  original 
signature  of  the  certifying  representative 
of  the  appUcant  organization. 
AppUcants  must  also  be  aware  that  the 


appUcant's  legal  name  (Item  5)  must 
match  the  Employer  Identification 
Niunber  (Item  6). 

d.  SF-424A  (Budget  Information) 
must  be  completed. 

e.  SF-424B  (Assurances — Non- 
Construction  Programs)  must  be  filed  by 
apphcants  requesting  financial 
assistance  for  a  non-construction 
project.  AppUcants  must  sign  and  return 
the  SF-424B  with  their  appUcations. 

f.  Restriction  on  Lobbying  Activities 
Applicants  must  providie  a  certification 
concerning  lobbying.  Prior  to  receiving 
an  award  in  excess  of  $100,000, 
appUcants  shall  furnish  an  executed 
copy  of  the  lobbying  certification. 
Applicants  must  sign  and  return  the 
certification  with  their  appUcations. 

g.  Disclosure  of  Lobbying  Activities 
(SF-LLL)  Fill-in,  sign  and  date  form 
found  at  Attachment  F,  (required  only  if 
lobbying  has  actually  taken  place  or  is 
expected  to  take  place  in  trying  to 
obtain  the  grant  for  which  the  appUcant 
is  applying.) 

h.  Project  Narrative  (See  Part  E, 
Section  4) 

i.  Certification  Regarding  Drug-Free 
Workplace  Requirements  (Attachment 
C)  AppUcants  must  make  the 
appropriate  certification  of  their 
compUance  with  the  Drug-Free 
Workplace  Act  of  1988.  By  signing  and 
submitting  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
applications. 

j.  Certification  Regarding  Debarment, 
Suspension,  Etc.  (Attachment  D) 
AppUcants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineUgible  for  award.  By  signing  and 
submitting  the  appUcations,  appUcants 
are  provicUng  the  certification  and  need 
not  mail  back  the  certification  with  the 
appUcations. 

k.  Certification  Regarding 
Environmental  Tobacco  Smoke 
(Attachment  E)  AppUcants  must  make 
the  appropriate  certification  of  their 
compliance  with  the  Pro-Children  Act 
of  1944.  By  signing  and  submitting  the 
appUcations,  appUcants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  appUcations. 

The  total  number  of  pages  for  the 
narrative  portion  of  the  application 
package  must  not  exceed  30  pages  in 
their  entirety.  Applications  must  be 
uniform  in  composition  since  OCS  may 
find  it  necessary  to  dupUcate  them  for 
review  purposes.  Therefore, 
applications  must  be  submitted  on  8^/z 
11-inch  paper  only.  They  must  not 
include  colored,  oversized  or  folded 


materials,  organizational  brochures,  or 
other  promotional  materials,  sUdes, 
films,  cUps,  etc.  Such  materials  wiU  be 
discarded  if  included. 

AppUcations  should  be  two-holed 
punched  at  the  top  center  and  fastened 
separately  with  a  compressor  slide 
paper  fastener  or  a  binder  cUp. 

While  appUcations  must  be 
comprehensive,  OCS  encourages 
conciseness  and  brevity  in  the 
presentation  of  materials  and  cautions 
the  appUcant  to  avoid  unnecessary 
dupUcation  of  information. 

2.  Acknowledgement  of  Receipt 

An  acknowledgement  will  be  mailed 
to  all  appUcants  with  an  identification 
number  which  wiU  be  noted  on  the 
acknowledgement.  This  number  must  be 
referred  to  in  all  subsequent 
communications  with  OCS  concerning 
the  appUcation.  If  an  acknowledgment 
is  not  received  within  three  weeks  after 
the  application  deadUne,  applicants 
must  notify  ACF  by  telephone  (202) 
401-9365.  AppUcant  should  also  submit 
a  mailing  label  for  the 
acknowledgement. 

Part  H— Post  Award  Information  and 
Reporting  Requirements 

FoUowing  approval  of  the 
appUcations  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing,  "rhe  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  budget  period  for  which  support  is 
provided,  and  the  terms  and  conditions 
of  the  award. 

In  addition  to  the  General  Conditions 
and  Special  Conditions  (where  the  latter 
are  warranted)  which  wiU  be  applicable 
to  grants,  grantees  wiU  be  subject  to  the 
provisions  of  45  CFR  Parts  74  (non- 
governmental) and  92  (governmental) 
along  with  Circulars  122  (non- 
governmental) and  87  (governmental). 

Grantees  will  be  required  to  submit 
semi-aimual  progress  and  financial 
reports  (SF-269)  as  weU  as  a  final 
progress  and  financial  report. 

Grantees  are  subject  to  the  audit 
reqiiirements  in  45  CFR  Parts  74  and  92. 

Section  319  of  PubUc  Law  101-121. 
signed  into  law  on  October  23, 1989, 
imposes  new  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  when 
appUcant  has  engaged  in  lobbying 
activities  or  is  expected  to  lobby  in 
trying  to  obtain  the  grant.  It  provides 
limited  exemptions  for  Indian  tribes  and 
tribal  organizations.  Current  and 
prospective  recipients  (and  their  subtier 


contractors  and/or  grantees)  are 
prohibited  from  using  appropriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  Ui  addition,  for  each 
award  action  in  excess  of  $100,000  (or 
$150,000  for  loans)  the  law  requires 
recipients  and  their  subtier  contractors 
and/or  subgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists,  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbyists  have  been  or  wiU  be  made  out 
of  non-appropriated  funds  and,  if  so,  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtier  contractors  or  subgrantees  will 
pay  with  the  nonappropriated  funds 
and  (3)  to  file  quarterly  up>-dates  about 
the  use  of  lobbyists  if  any  event  occurs 
that  materially  affects  the  accuracy  of 
the  information  submitted  by  way  of 
declaration  and  certification.  The  law 
establishes  civil  penalties  for 
noncompUance  and  is  effective  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  E)ecember  23, 1989.  See 
Attachment  F  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  appUcations  for  this  program. 

Attachment  H  indicates  the 
regulations  which  apply  to  aU 
appUcants/grantees  under  the 
IMscretionary  Grants  Program. 

Dated:  March  17, 1997. 
Donald  Sykas, 
Director,  Office  of  Coaununity  Services. 

Attachment  A 

1995  Poverty  Income  Guideunes 
FOR  All  States  (Except  Alaska 
AND  Hawaii)  and  the  District  of 
Columbia 


Size  o(  tamiy  unit 

Poverty 

1  

2 

$7,470 
10.030 

4 

5 

6 

7 

8 

12.590 
15,150 
17.710 
20.270 
22.830 
25,390 

For  lamily  unrts  with  more  ttian  8  members. 
add  $2,580  kx  eacti  adcttional  member  (The 
same  irwrernent  applies  to  snuiier  family  sizes 
also,  as  can  be  seen  In  ttte  figures  above.) 
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Poverty  Income  Guidelines  For 
Alaska 


Size  of  tamiiy  unit 

Poverty 
guidetine 

3  lllZlllllllllllll'lllll 

4 

5 

7  1111Z.IZ1.1.111'11Z1 
8 

$9,340 
12.540 
15.740 
18.940 
22.140 
25.340 
28.540 
31.740 

For  fainity  units  witti  mcxe  than  8  members. 
add  $3,200  for  each  additional  member.  (The 
same  increment  applies  to  smaller  family  sizes 
also,  as  can  be  seen  In  figures  atx>ve.) 

Poverty  Income  Guidelines  For 
Hawaii 


Sizeoffamiy  unit 

Poverty 
guideline 

1  „ 

$8,610 

2 „ __ 

3  ._ 

11.550 
14,490 

4 ^ 

5 .-    

6 

7  „... 

8 „„ 

17.430 
20.370 
23.310 
26.250 
29190 

For  famiy  units  with  more  ttan  8  members. 
add  $2,940  for  each  addrtional  member.  (The 
same  increment  applies  to  smaller  family  sizes 
also,  as  can  be  seen  In  figures  above.) 
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ATTACHMENT   B-1 

APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  Uto.  034«-0043 


1.  TYPE  OF  SUBMISSION 
ApphcflOOfi 

LJ  COWlHICllOlt 

Q  Non-Constniction 


a 

LJ  NofHCofistniction 


2.  OATI  SUeMTTEO 


3.  DATE  KECEIVEO  BY  STATE 


4.  DATE  RECEIVED  BV  FEDERAL  AGENCY 


Sut»  Oppiciuon  t&ttnum 


i.  AFfUCANT  MFORMATION 


*«»■■■  <f*w  ory,  eouHtr,  sum.  ft  *m  cortM 


«.  EMFIOYER  tDENTVICATION  NUMBER  (EM. 


S.  TYFE  OF  AFFUCATON 

O  Nm>     n    CofwtnictMn         D 

If  RnMen.  annr  tupiaoinw  iMMtU)  mi  boMnt   I      I       |      I 

A.  Iriemn  A¥>w«     B.  Daerasu  Awwd     C.  kicratM  Duration 
0.  Oacnaa*  Ourtaen    Oihar  (Mptafyl: 


NwM  ant  MtacAoiM  nun*«r  of  pacaon  ta  ba  cemacta*  an  manan  awatwm  Ma 


7.  TYFE  OF  AFnXANT:  lanmr  ippnpmm  mimr  m  totl 


n 


A.  Suta 

B.  County 

CMimdpal 

J.  nt^Mta  wMvaffaMy 

0.  Towiah* 

K.  ln«MiTriba 

E.lnHn(an 

M.  FroM  Organosnon 

G.  Spaoat  Diatnct 

N.  Olhar  (Soaafvt 

9.  NAME  OF  FEDERAL  AGENCY: 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSSTANCE  NUMBER: 


Trofc 


12.  ARIAS  AFFECTED  BV  FROJECT:  /CUw.  COHnaW.  Stvlvf.  tte.l 


II.  OESCRTTIVE  TfOE  OF  AFFUCANrS  FROJECT: 


13.  FROFOSEO  FROJECT 


14.  CONQRESSXWAL  DISTRICTS  OF: 


SlanOata 


EndinoData 


b.  Fratact 


IS.  ESTMATED  FUNDING: 


a.    Fi 


e.     Stala 


d.    Local 


a.    Otfiar 


.00 
.00 


.00 
.00 
.00 


IS.  IS  AFFIICANT  SUBJECT  TO  REVCW  BY  STATE  EXECUTIVE  ORDER 
12372  FROCESSr 

«.    YES.  THIS  FREAPfLCATION/AFFLICATXM  WAS  MADE  AVARABU 
TO  TME  STATE  EXECUTTVf  ORDER  12372  FWXXSS  FOR 
RCVCWON 


DATE 


b.   NO.  D  FNOORAM  e  NOT  COVERED  BV  E  O  12372 

O  OR  FROORAM  HAS  NOT  BEEN  SELECTS  BY  STATE  FOR 
RCVCW 


.00 


9.     TOTAL 


17.  IS  THE  AFPUCANT  DEUNOUENT  ON  ANY  FB)nAL 
□  Yaa  »  -rm. 


Q   Na 


IB.  TO  THE  BEST  OF  MY  UtOWLSDGE  AND  BCUEF.  AU  DATA  M  THIS  AFFUCATION/FREAFFUCATION  ARE  TRUE  AND  CORRECT.     THE  DOCUMENT  HAS 
8^  DULY  AUTHORIZED  BY  THE  OOVMNMO  BODY  OF  THE  AFFUCANT  AND  THE  AFFUCANT  WRJ.  COMFIV  WTIH  THE  ATTACHED  ASSURANCES  V  THE 
ASSSTANCE  IS  AWARDED. 


.  Tift  NaiM  o«  AiiMiBiUa* 


b.TMa 


c  TMafMnama 


d.  SifnMim  o«  AuMtannd  Rapn 
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Instractions  for  the  SF  424 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  45 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (034S-0043),  Washington, 
DC  20503. 

Please  do  not  retiim  your  completed  form 
to  the  Office  of  Management  and  Budget, 
send  it  to  the  address  provided  by  the 
sponsoring  agency. 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  respwnse  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportimity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State,  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 


Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
imdertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  numbrar  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  sp>ace 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  required. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 


12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities.) 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  include  onyy  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  allowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

nUMQ  CODE  4184-01-M 
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InstrucdoDS  for  the  SF  424A 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  180 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (034&-0043),  Washington, 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget, 
send  it  to  the  address  provided  by  the 
sponsoring  agency. 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C.  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
FedcNral  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4.  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  singfe 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  r.^uinng  budget  amounts  by 
multiple  function  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  of  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide^ 
the  summary  totals  by  programs. 


Lines  1-4,  Colimins  (c)  through  (g) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
I>eriod  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  Columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Coliunn  (g)  should  be  the  simi 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Colunm  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Colimm  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amoimts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Colunm  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  total  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  colunm  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  colimm  headings  on  each  sheet  Fw 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k,  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A.  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Ener  the  estimated  amoimt  of 
income,  if  any,  expected  to  be  generated  btaa 
this  project  Do  not  add  or  subtract  this 
amount  £rom  the  total  project  amount  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11  Enter  amounts  of  non-Federal 
resoiut»s  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 


Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdovim  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Colimm  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e)— Enter  totals  in  Columns  (b). 
(c).  and  (d). 

Line  12 — Enter  the  total  fqr  each  of 
Columns  (b)-{e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amoimt  on  Line  5. 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  CoIUmn  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  spece  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22-— Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
conunents  deemed  necessary. 

Attachmoit  B-3 — Assurances — Non- 
Construction  Programs 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  15 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
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data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  tnirden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  paperwork 
Reduction  Project  (0348-0043),  Washington, 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget. 
Send  it  to  the  address  provided  by  the 
sponsoring  agency. 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safisguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  afler  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  IntOTgovemmental 
Personnel  Act  of  1970  (42  U.S.C  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  CF.R.  900.  Subpart  F). 

6.  Will  comply  writh  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin:  (b)  Title  DC  of  the 
Education  Amendments  of  1972.  as  amended 
(20  U.S.C  $$  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C  §  794), 
which  prohibits  discrimination  of  the  basis  of 
handicaps;  (d)  the  Age  Discriminatioa  Act  of 
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1975,  as  amended  (42  U.S.C  $§6101-6107), 
which  prohibits  discrimination  on  the  basis 
of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  ?•"'  -nd  527  of  the  Public  Health  Service 
Act  oi  1912  (42  U.S.C.  290dd-3  and  290ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records:  (h) 
Title  VID  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C  §§  3601  et  seq.),  as  amended,  relating 
to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  D  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquireid  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Hatch  Act  (5  U.S.C 

§§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded 
in  whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 
§§  276a  to  276e-7),  the  Copeland  Act  (40 
U.S.C  §  276c  and  18  U.S.C  §  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subegreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L  93-234)  which  requires  tecipienU 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  instirable 
construction  and  acquisition  is  510,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  Nationai  Enviromnental  Policy  Act 
of  1969  (PL  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 


evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developMsd  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C  §§  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974.  as 
amended  (PL.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973.  as  amended  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966.  as 
amended  (16  U.S.C  §470).  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
§§469»-letseq.). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544.  as 
amended.  7  U.S.C  §§  2131  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibiu  the  use  of  lead-based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of  1984 
or  OMB  Circular  No.  A-133,  Audits  of 
Institutions  of  Higher  Learning  and  Other 
Non-Profit  Institutions. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 


Signature  of  Authorized  Certifying  Official 


Title 


Applicant  Oiganization 


Date  Submitted 
■UMQ  COM  41M-«1-M 


Attachment  C 


Attachment  C 


U.S.  Department  of  Health  and  Human  Services 

Certtfication  Regarding  Drug-Free  Workptace  Requirements 


Grantees  Ottier  Than  Individuals 


By  tignlngMd/or  wbintting  ttiit  apptteation  or  gmrt  agrMnwnt,  tM 
Thb  eenificttkm  k  tequicd  by  rtgolatiom  iapkoKBiiBg  the  Onig-free  Work^^ 

F.  The  regnhtiflM,  jmklMmA  m  rhg  M«y  ?<  lOOn  rxl>»«l  Utf^atmr^  rftj^  i  jjtifirtina  hy  gr— f>«  tK«^  thtyHI  aimitmi 

a  drag-free  warkpbce.  TWitrnifiritinnirfmMhrlnTiririniiirmliriirrirrtMinenffiftipnewhirtrrfiiMt  awibniliixil 
whea  the  Depnuaett  of  Heakh  sad  HoaiB  Services  (HHS)detenaiBes  to  mwd  the  paK.  Ifkhbterdettranaedthtf 
the  grantee  kaomiagly  readeied  a  false  eeitifieatkta.  or  otheiwae  vwbles  the  reqoveaKau  of  the  Dnig-F^ 
Ac^HHS.mad<fition  to  any  other  renediesavaflabk  to  the  Federal  Gowernacac.  Bay  takeaactwaauthorned  under  the 
DragjFrte  Workplace  Act  Falseceitificatk»orviobtk>ooftheceiTififafinnsh>nbegrouadsforsuspcniiunofpaywentt. 
wiipeBsk>norterainationofgrant»,orgo»emtntwkksuspcBsioncrdf.hariJL 

Workplaces  noder  pants,  far  pantees  other  than  tadvM&ials,  need  not  be  identiSed  on  the  eertiScatian.  irkno»B,they 
naybeklentifiediBthegraatapphcatka.  Ifthe  grantee  does  aot  identify  the  nwkplaoes  at  the  time  of  application,  or  npon 
award,  if  there  is  no  application,  the  graatee  nam  keep  the  hkntity  of  the  woikplacc(s)  on  file  inks  office  and  nake  the 
iaforaatkin  available  for  Federal  iaspeaioa.  Faibre  to  identify  all  known  workplaces  constitmes  a  violatnn  of  the  grantee's 
drug-free  vworkplace  requirenieiits. 

Workplace  kientiScations  must  iodode  the  actoal  address  of  bdldiags  (or  paru  of  baadagt)  or  other  skes  where  work 
nader  the  graat  takes  place.  Categorical  desoiptk»s  may  be  nsed  (&g^  all  vehides  of  a  mau  transit  authorify  or  State 
kighwaydepartnicm  while  iaoperatMB.  State  eaiployees  in  each  k>caliincmptoymentoflice,performefsiB  concert  halls  or 
radio  studios.) 

If  the  woriq»lace  identified  to  HHS  changes  during  the  performance  of  da  grant,  the  panteeshaB  inform  the  ^eocy  of 
the  cfaaBgB(s),  if  k  previoosly  identified  the  workplaces  ia  question  (see  above). 

Defiakkxa  of  terms  in  the  Nonprocuicment  Suspension  and  Debarment  common  rale  aad  Drag-Free  Workplace 
common  rale  apply  to  this  certificatwn.  Grantees' attentka  is  called,  in  particalar,  to  the  foOowmg  defiakions  from  these 
ndes: 

XaMreOcdsatetanet*  means  a  controlled  substance  in  Schedaies  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  aad  as  hnher  defined  by  regalatMa  (21 CFR  13(&U  thnagh  ISOSJS). 

Xanvletfoo' means  a  findmg  of  guik  (indudiiV  a  plea  of  noh>  contendere)  or  imposkka  of  sentence,  or  both,  by  any 
judicial  body  charged  wkh  the  respoaadky  to  determine  vMlatkm  of  da  Federal  or  State  oinHnal  drng 

*CMminal  drag  statute*  aaans  a  Federal  or  non-Federal  crimiaal  statute  tuvolviag  the  maaafacw 
disprmin^  use,  or  possrtska  of  any  controlled  tabstancr. 

•Emptojne' meaas  the  caaptoyM.  of  a  graatee  directly  eagagedia  the  performance  ofworfc  under  a  ffant,hahidMy(0 
All  •direa  eharge'  emptoyee.;  (5)  «n  liwIinN^  rii«r[j>'  >»pl«j>>«  miUm  »ht4r  ;-.pt11 1*  ■■»«»■——«  i«  im^^iM^,^  t^  ^i^ 
DCrforaiailCe  of  the  graaC  and,  (m)  tpjaprwmry  jir-ruwHit-i  mt^  «>nii«»kMi»«ilMi  »»  rfwwrriy»«ig«g>iH  «  til*,  jit^twmtmmrr  rJ 

work  ttoder  the  pant  and  who  are  on  (he  graaiee's  payroO.  This  defiakka  does  not  incfaide  worfcen  aot  on  the  payroll  of 
the  graniee  (g^,  vcbmU^n.  tfim  if  iic«4  t^  ->>«  «  „^ri^  t.giw.m..^  *»iTT''f*T  ">  '-"I'^-'i'^  nnmT*,^,^  .^  ^ 

the  gramee'tpayroa;  or  cmptoycM  of  sabredpiems  or  snbcontractowia  covered  workplaces)^ 


Thn  graninn  cwUflas  thM  II  w«  or  w«  contaM  to  providn  ■  drag^TM  ^ 

(a)  Pabhshiag  a  stitfment  aotifyag  emptoytcs  that  the  nnlawfnl  i 
use  of  a  controlled  snbsianGB  is  prohaated  in  the  pantee's  t 
rmploytt*  for  valation  of  such  prohanrio 

ih\  P«t«hiuk;^  «.  •"TT*'^  dnfJr*^  r-uf  nt  u  prflgram  to  i 

( 1)  The  daagers  of  drug  abuse  in  the  workpbca;  (2)  The  grantee's  pohqr  of  mnmtaiang  a  drnr  free  workplaoB;  (3)  Aay 
availabk  drug  counsehng,  rehabffitatka.  and  employee  amistance  propana;  andL  (4)  The  penalties  that  may  be  kaposed 
upon  eaiployees  for  drag  abuse  VMlations  occnrri^  in  the  workplace; 

(c)  h4akmg  k  a  requiremeat  that  each  ea^iloyee  to  be  engaged  in  the  performance  of  the  gram  be  given  a  copy  of  the 
itaicment  required  by  paragraph  (a); 

(4)  Notifyag  the  emptoytc  in  the  satemeat  required  by  paragraph  (a)  that,  as  a  candkka  of  eaqikiymeat  nader  the 
gaat.  the  eaptoyec  wiB; 

(l)Abkk  by  the  terms  of  the  statement;  aad,  (2)  Notify  the  emptoyer  in  wrki^  of  his  or  her  convkakafpravMlatka 
of  a  crminal  drag  gntweocaniingia  the  workplace  no  later  than  five  calendar  dijs  afar  sack  conviaka; 

(c)Notifyiag  the  agency  in  writn^wkha  ten  calends  days  afar  recdvi^  notice  under  subpM%iaph(dX2)  from  Ml 
cmpkyee  or  otherwise  reccivi^  actual  aotice  of  such  < 
wrindingposkion  title,  to  ewuygiaut  officer  or  other  desyaeoni 

laless  the  Federal  agency  has  desipaied  a  central  point  for  da  receipt  of  snch  noiieet.   Natiot  shall  iachaie  the 
wmiificatka  aumber(s)  of  each  affected  i 
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(I)  Takiat  oae  of  the  foOowiag  aoioos.  witkia  30  caieadv  dayt  of  reodviof  aotioe  ooder  subparagraph  (d)(2)  with 
respect  to  asy  capioyce  who  is  so  coovioed: 

U)  Takiat  ippiopiiateper»oaadactioaa|amstSBchaaeaiployee,Bp  to  aadhirhidHigtermmatioB.constt^ 
reqinreaeau  oT  the  Rehabilitatioo  Aa  of  1973,  as  amcodcd;  or.  (2)  Requuiag  such  eaiployee  to  participate  satisfactordy 
ia  a  druf  abase  assist aacc  or  rrhahiBtatioo  profram  approved  for  such  purposes  by  a  Federal,  State,  or  local  ^^**'h.  law 
eaibrceaeat,  or  other  appropriate  aceacy, 

(«)  Makiaf  a  good  fllth  eflan  lo  contiiiiig  tn  iwintaifi  ■  tJrut.trf*  — irfcplaeg  tlwntnk  ^plyw.y«« MJf^ft  pf  ptnannhi  (a) 

(b).(c),(d).(e)aad(0.  P^iraposta;, 

The  graittee  may  insert  in  the  space  provided  below  the  sJtc(t)  for  the  pariormanca  ol  work  done  in 
tonneetion  with  the  spedfle  grsnl  (uSi  attaehmems,  N  needed): 


•rrcrfa 


!  (Stmt  address.  City,  Ceeaty,  State.  ZIP  Cade) 


Ouck if  thtrt  art  woricplacts  on  file  that  art  not  idenafied  hat. 


Scoioos  76.630(c)  aad  (dX2)  aad  76.63S(a)(l)  aad  (b)  provide  that  a  Federal  ageacy  may  designate  a  ceatral  receipt 
poiat  for  STATE-UIDE  AND  STATE  AGENCY- WIDE  certificatjoas.  aad  for  DOtiTication  of  chmiuJ  drug  ccBvioiooi. 
For  the  Departaieat  of  Health  aad  Humaa  Services,  the  ceatral  receipt  poiat  is:  Divisiae  of  Graau  Maaageaeat  aad 
Oversight,  OCGce  of  Managrmrnt  aad  Acquisiiioa,  Departoieat  of  Health  aad  Hutaaa  Services,  Room  517-D,  200 
ladepeodeace  Avenue,  S.W.,  Washingioti,  D.C  70701 


DCMOr 


t    nrntaaitUfint 


Attaclimait  D— Certification  Regarding 
Debarment,  Suspension,  and  Other 
Responsibility  Matters — Primary  Covered 
IVansactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prosftective  primary  participants  is 
providing  the  certification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
department  of  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  foilure  of  the  prospective  primary 
participants  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
prospective  primary  participant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 

4.  The  prospective  primary  participant 
shall  provide  immediate  written  notice  to  the 
department  of  agency  to  which  this  proposal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

5.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  fwrson,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

6.  The  prospective  primary  participant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  coveied  transaction  be 
entered  into,  it  shall  not  knowingly  enter  any 
lower  tier  covered  transaction  with  a  person 
who  is  proposed  for  debarment  under  48  CFR 
part  9.  subpart  9.4,  debarred,  suspended, 
declared  ineligible,  or  voluntarily  excluded 
from  p»articipation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  this  prof)osal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 


8.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9.  subpcut  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  the  covered 
transaction,  unless  it  knov^  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  methods  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  particip>ant  may,  but  is  not  required  to, 
check  the  List  of  parties  Excluded  from 
Federal  Procvnement  and  Nonprocurement 
Programs. 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 

^system  of  records  in  order  to  render  in  good 
&ith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

10.  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions,  if  a 
participiant  in  a  covered  transaction 
knovvringly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminate  this  transaction  for  cause  or 
default. 


Certification  Regarding  Debarmmt, 
Suspension,  and  Other  Reqionsibility 
Matters — Primary  Covered  Transactions 

(1)  The  prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  by  any  Federal 
department  or  agency; 

(b)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  dvil  judgment  rendered  against  them 
fcv  conmiission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
folsification  or  destruction  of  records,  making 
felse  statements,  or  receiving  stolen  prof>erty; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local] 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (iKb)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  particif>ant  shall  attach  an 
explanation  to  this  proposal. 


Ceitificaticm  Regarding  Debarment, 
Suspension,  Indfigihility  and  Voluntary 
Exclusion — Lo%ver  Tmr  Covered 
Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  is  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  su^>ension  and/or 
debarment 

3.  The  prospective  lower  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prosp>ective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  by  reason  of  changed 
circiunstances. 

4.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that. 
[[Page  33043)1  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  pro]x>sed 
for  debarment  under  48  CFR  par*  9,  subpart 
9.4.  debarred,  susp>ended.  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized 
by  the  department  or  agency  with  which  this 
transaction  originated. 

6.  The  prosi>ective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction." 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  ftarticipant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prosfiective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4. 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 

it  determines  the  eligibility  of  its  principals. 
Each  p)articif>ant  may,  but  is  not  required  to. 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 
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8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
f>aragraph  5  of  these  instructions,  if  a 
I>articipant  in  a  covered  transaction 
knovringly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart. 
9.4.  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  with 
which  this  transaction  originated  may  pursue 
available  remedies,  including  suspension 
and/or  debarment. 


Certification  Regarding  Debarmmt, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactioas 

(1)  The  prospective  lower  tier  participant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department  or 
agency. 

(2).  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Attachment  E— Certification  Sogarding 
Emiiiwantal  Tobacco  Smoka 

Public  law  103-227.  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pn>Children  Act  of  1944  (Act), 
requires  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  facility  owned  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  the  provision  of 
health,  day  care,  education,  or  library 
services  to  children  under  the  age  of  18,  if 
the  services  are  funded  by  Federal  programs 


either  directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  land  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  a  civil  monetary  pwnalty  of  up 
to  SIOOO  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act.  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be      • 
included  in  any  subawards  which  contain 
provisions  for  children's  services  and  that  all 
subgrantees  shall  certify  accordingly. 

Attachment  F  (1  of  2)— Certification 
Regarding  Lobbying 

Certification  for  Contracts,  Grants.  Loans,  and 
Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  p>erson  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  an  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  coop>erative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  f>aid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form — LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructioas. 


(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiera  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352.  title  31.  U.S.  Code.  Any  peraon 
■  who  foils  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  SlOO.OOO  for 
each  such  failure. 

Statement  for  Loan  Guarantees  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form — LLL.  "Disclosure  Form  to 
Report  Lobbying."  in  accordance  with  its 
instructions.  Submission  of  this  statement  is 
a  prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352.  title  31. 
U.S.  Code.  Any  person  who  foils  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  SlOO.OOO  for  each  such  foilure. 

Signature 

fitie 


Organizaton 


Date 

njJNQ  COM  41M-t1-ll 


ATTi^CHMENT  F  (2  of  2) 

DISCLOSURE  OF  LOBBYING  ACTTVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Ibv 

034e.oo4e 


1 .  Type  of  Federal  Action: 

j~~|     a.  contract 
'      '      b.  grant 

c.  cooperative  agreement 

d.  loan 

a.  loan  guarantee 
f.  loen  insurance 

2.  Status  of  Federal  Action: 

1            a.  bid/offer/application 
L_J      b.  initial  award 
c.  post-award 

3.  Report. Type: 

a.  initial  filing 
L__J      b.  material  change 

For  material  change  onty 
Year            Quarter 

date  of  last  report 

4.  Name  and  Addrasa  of  Reporting  Entity: 

a  Prime                                     Q    Subawardee 

Tier               .if  known. 

Congressional  District.  //  known 

S.  If  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name  and 
Address  of  Prime: 

Congressionei  District.  //  known 

6.  Feoaral  Department/ Agency: 

^         Pm  .IaMmJ     ffk  11    1.  1    ■    11  I       ^*~ 

Cn)A  Number.  //  appMeabla: 

8.  Feoeral  Action  Number*  ti  knowm 

9.  Award  Amount.  H  known: 

• 

10.  a.  Name  and  Addresa  of  Lobbying  Rogistram 
lit  individual,  last  name,  first  nama.  Mil: 

• 

(inekjding  address  if  diffaram  from  No.  lOal 
(last  nama.  first  nama.  Ml}: 

Items  1 1  through  1 S  are  deleted. 

U.S.C  swoon   I3S2.     This  diadoaur*  cH  toMymo  aetiviliM  is  a 

tiar  abow*  whan  ttM  tranaactnn  waa  mada  er  mMrad  into.     TNa 
diaetoaura  m  raquirad  pmuani  to  31  U.S.C.  13S2.   This  infemiaMn 
wwS  ba  raponod  to  tha  Conqiaai  lana  annuii»  and  owl  ba  avaHatSa  tcr 
piMe  inapacMn.   Any  parson  wta  t«a  to  fia  Ita  raqurad  diadotura 
liMl  ba  subiact  to  a  civl  panaNv  e(  not  fsarttian  110.000  and  not 
merattian  llOCOOOfor  aach  such  taiurs. 

Signature: 

Pnnt  Name:                                                             ^^^ 

Tide: 

Teleohone  No.:                                           Date: 

Fadaral  Uaa  Onlv: 

AuthowMd  tor  Local  Hapreduction 
Standard  Form  -  UX 

BSJJNG  COOE  41S4-01-C 
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ATTACHMENT  G — Singk  Poiiit  of  Contact 
List:  Septanber  1996 

Arizona 

)oni  Saad,  Arizona  State  Clearinghouse,  3800 
N.  Central  Avenue,  Fourteenth  Floor, 
Phoenix.  Arizona  85012,  Telephone:  (602) 
280-1315,  FAX:  (602)  280-8144 

Arkansas 

Mr.  Tracy  L  Copeland,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  1515  W.  7th  St.,  Room 
412,  Little  Rock,  Arkansas  72203. 
Telephone:  (501)  682-1074,  FAX:  (501) 
682-5206 

California 

Grants  Coordinator,  Office  of  Planning  & 
Research.  1400  Tenth  Street,  Room  121, 
Sacramento,  California  95814,  Telephone: 
(916)  323-7480,  FAX:  (916)  323-3018 

Delaware 

Francine  Booth,  State  Single  Point  of  Contact, 
Executive  Department,  Thomas  Collins 
Building.  P.O.  Box  1401,  Dover,  Delaware 
19903,  Telephone:  (302)  739-3326,  FAX: 
(302)  739-5661 

District  of  Columbia 

Charles  Nichols,  State  Single  Point  of 
Contact,  Office  of  Grants  Mgmt.  &  Dev.,  717 
14th  Street,  NW.— Suite  500,  Washington, 
DC  20005,  Telephone:  (202)  727-6554, 
FAX:  (202)  727-1617 

Florida 

Florida  State  Clearinghouse,  Department  of 
Community  A%irs.  2740  Centerview 
Drive,  Tallahassee,  Florida  3239»-2100. 
Telephone:  (904)  922-5438,  FAX:  (904) 
487-2899 

Georgia 

Tom  L  Reid,  m.  Administrator.  Georgia  State 
Qearinghouse,  254  Washington  Street, 
S.W.— Room  401J,  Atlanta.  Georgia  30334, 
Telephone:  (404)  656-3855  or  (404)  656- 
3829,  FAX;  (404)  656-7938 

Illinois 

Virginia  Bova,  State  Single  Point  of  Contact, 
Department  of  Commerce  and  Community 
Afiairs,  James  R.  Thompson  Center,  100 
West  Randolph,  Suite  3-400,  Chicago. 
Illinois  60601,  Telephone:  (312)  814-6028. 
FAX:  (312)  814-1800 

Indiana 

Amy  Brewer,  State  Budget  Agency,  212  State 
House,  Indianapolis,  Indiana  46204, 
Telephone:  (317)  232-5619,  FAX:  (317) 
233-3323 

Iowa 

Steven  R.  McCann,  Division  for  Community 
Assistance,  Iowa  Department  of  Economic 
Development,  200  East  Grand  Avenue,  Des 
Moines,  Iowa  50309,  Telephone:  (515) 
242-4719,  FAX:  (515)  242-4859 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive.  Frankfort.  Kentucky 


40601-8204,  Telephone:  (502)  573-2382, 
FAX:  (502)  573-2512 

Maine 

Joyce  Benson,  State  Planning  Office,  State 
House  Station  •38.  Augusta,  Main  04333, 
Telephone:  (207)  287-3261,  FAX:  (207) 
287-«489 

Maryland 

William  G.  Carroll.  Manager,  State 
Cleaminghouse  of  Intergovernmental 
Assistance,  Maryland  Office  of  Planning, 
301  W.  Preston  Street— Room  1104, 
Baltimore,  Maryland  21201-2365,  Staff 
Contact:  Linda  Janey,  Telephone:  (410) 
225-4490,  FAX:  (410)  225-4480 

Michigan 

Richard  Pfaff,  Southeast  Michigan  Council  of 
Governments,  1900  Edison  Plaza,  660  Plaza 
Drive,  Detroit,  Michigan  48226,  Telephone: 
(313)  961-4226.  FAX:  (313)  961-4869 

Mississippi 

Cathy  Mallette,  Clearinghouse  Officer, 
Deptartment  of  Finance  and 
Administration,  455  North  Lamar  Street, 
Jackson,  Mississippi  39202-3087, 
Telephone:  (601)  359-6762,  FAX:  (601) 
359-6764 

h4issouri 

Lois  Pohl,  Federal  Assistance  Clearinghouse, 
Office  of  Administration,  P.O.  Box  809, 
Room  760,  Truman  Building.  Jefferson 
aty,  Missouri  65102,  Telephone:  (314) 
751-4834.  FAX:  (314)  751-7819 

Nevada 

Department  of  Administration.  State 
Clearinghouse,  Capitol  Complex,  Carson 
Qty,  Nevada  89710,  Telephone:  (702)  687- 
4065,  FAX:  (702)  687-3983 

New  Hampshire 

Jeffrey  H.  Taylor,  Director,  New  Hampshire 

Office  of  State  Planning.  Attn: 

Intei^vemmental  Review  Process 
Mike  Blake.  2'/i  Beacon  Street,  Concord.  New 

Hampshire  03301.  Telephone:  (603)  271- 

2155.  FAX:  (603)  271-1728 

New  Mexico 

Robert  Peters,  State  Budget  Division,  Room 
190  Bataan  Memorial  Building,  Sante  Fe, 
New  Mexico  87503,  Telephone:  (505)  827- 
3640 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224.  Telephone:  (518)  474-1605 

North  Carolina 

Chrys  Baggett.  Director,  N.C  Sute 
Qearinghouse,  Office  of  the  Secretary  of 
Admin..  116  West  Jones  Street.  Raleigh. 
North  Carolina  27603-8003,  Telephone:. 
(919)  733-7232,  FAX;  (919)  733-9571 

North  Dakota 

North  Dakota  Single  Point  of  Contact,  Office 
of  Intergovernmental  Assistance,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone:  (701)  224- 
2094.  FAX:  (701)  224-2308 


Ohio 

Larry  Weaver,  State  Single  Point  of  Contact, 
State  Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411 

Please  direct  correspondence  and  questions 
about  intergovernmental  review  to  Linda 
Wise,  Telephone  (614)  466-0698.  FAX: 
(614)  466-5400 

Fthode  Island 

Daniel  W.  Varin,  Associate  Director, 
Department  of  Administration,  Division  of 
Planning,  One  Capitol  Hill,  4th  Floor, 
Providence,  Rhode  Island  02908-5870. 
Telephone:  (401)  277-2656,  FAX:  (401) 
277-2083 

Please  direct  corresfKDndence  and  questions 
to:  Review  Coordinator  Office  of  Strategic 
Planning 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street— Room 
477,  Columbia,  South  Carolina  29201, 
Telephone:  (803)  734-0494,  FAX:  (803) 
734-0385 

Texas 

Tom  Adams.  Governors  Officer,  Director, 
Intergovernmental  Coordination,  P.O.  Box 
12428,  Austin,  Texas  78711,  Telephone: 
(512)  463-1771,  FAX:  (512)  463-1888 

Utah 

Carolyn  Wright,  Utah  State  Clearinghouse, 
Office  of  Planning  and  Budget,  Room  116 
State  Capitol,  Salt  Lake  Qty,  Utah  84114, 
Telephone:  (801)  538-1535,  FAX:  (801) 
538-1547 

West  Virginia 

Fred  Cutlip.  Director,  Community 
Development  Division,  W.  Virginia 
Development  Office,  Building  #6,  Room 
553,  Charleston,  West  Virginia  25305, 
Telephone:  (304)  558-4010,  FAX;  (304) 
558-3248 

Wisconsin 

Martha  Kemer,  Section  Chief,  State/Federal 
Relations,  Wisconsin  Department  of 
Administration,  101  East  Wilson  Street — 
6th  Floor,  P.O.  Box  7868.  Madison, 
Wisconsin  53707.  Telephone:  (608)  266- 
2125,  FAX:  (608)  267-6931 

Wyoming 

Sheryl  Jeffries.  State  Single  Point  of  Contact. 
Office  of  the  Governor,  State  Capital,  Room 
124,  Cheyenne,  Wyoming  82002, 
Telephone:  (307)  777-5930,  FAX:  (307) 
632-3909 

Territories 

Guam 

Mr.  Giovanni  T.  Sgambelluri.  Director. 
Bureau  of  Budget  and  Management 
Research,  Office  of  the  Governor,  P.O.  Box 
2950,  Agana,  Guam  96910.  Telephone: 
011-671-472-2285.  FAX:  011-671-472- 
2825 

Puerto  Rico 

Norma  Burgos/Jose  E.  Caro,  Chairwoman/ 
Director,  Puerto  Rico  Planning  Board. 


Federal  Proposals  Review  Office.  Minillas 
Government  Center.  P.O.  Box  41119,  San 
Juan,  Puerto  Rico  00940-1119,  Telephone: 
(809)  727-4444,  (809)  723-6190.  FAX: 
(809)  724-3270,  (809)  724-3103 

Northern  Mariana  Islands 

Mr.  Alvaro  A.  Santos,  Executive  Officer.  State 
Single  Point  of  Contact,  Office  of 
Management  and  Budget,  Office  of  the 
Governor,  Saipan,  MP  96950.  Telephone: 
(670)  664-2256.  FAX:  (670)  664-2272 

Contact  Person:  Ms.  Jacobs  T.  Seman.  Federal 
Programs  Coordinator.  Telephone:  (670) 
644-2289,  FAX:  (670)  644-2272 

Vii;^n  Islands 

Jose  George,  Director,  Office  of  Management 
and  Budget,  #41  Norregade  Emancipation 
Garden  Station,  Second  Floor,  Saint 
Thomas.  Virgin  Islands  00802 

Please  direct  all  questions  and 
correspondence  about  intei^govemmental 
review  to:  Linda  Clarke,  Telephone:  (809) 
774-0750.  FAX:  (809)  776-0069. 

ATTAOIMENT  H— Oepartment  of  Healdi 
and  Haman  Senrices  (DHHS),  RegulatioiH 
Applying  to  All  Applicants/Grantees  Under 
the  Community  Food  and  Nutrition  Program 

Title  45  of  the  Code  of  Federal  Regulations: 
Part  16— DHHS  Grant  Appeals  Process 
Part  74 — ^Administration  of  Grants  (non- 
governmental) 
Part  74 — Administration  of  &ant8  (state  and 
local  governments  and  Indian  Tribal 
affiliates): 

Sections 
74.26— Non-Federal  Audits 
74.27 — Allowable  cost  for  hospitals  and 
non-profit  organizations  among  other 
things 
74.32— Real  Property 
74.34 — Equipment 
74.35 — Supplies 
74.24 — Pro-am  Income 
Part  75 — Informal  Grant  Appeal  Procedures 
Part  76 — Debarment  and  Suspension  from 
Eligibility  for  Financial  Assistance 

Subpart  F— Drug  Free  Workplace 
Requirements 

Part  80 — Non-discrimination  Under  Programs 
Receiving  Federal  Assistance  throu{^ 
DHHS  Effectuation  of  Title  VI  of  the 
Civil  Rights  Act  of  1964 

Part  81 — Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  Title 

Part  83 — Regulation  for  the  Administration 
and  Enforcement  of  Sections  799A  and 
845  of  the  Public  Health  Service  Act 

Part  84 — Non-discrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  Federi  Financial  Assistance 

Part  85 — Enforcement  of  Non-discrimination 
on  the  Basis  of  Handicap  in  Programs  or 
Activities  Conducted  by  DHHS 


Part  86 — Non-discrimination  on  the  Basis  of 
Sex  in  Education  Programs  and 
Activities  Receiving  or  Benefitting  from 
Federal  Financial  Assistance 

Part  91 — Non-discrimination  on  the  Basis  of 
Age  in  Health  and  Human  Services 
Programs  or  Activities  Receiving  Federal 
Financial  Assistance 

Part  92 — Uniform  Administrative 

Requirements  for  Grants  and  Cooperative 
Agreements  to  States  and  Local 
Governments  (Federal  Register,  March 
11,1988) 

Part  93 — New  Restrictions  on  Lobbying 

Part  100 — Inteigovemmental  Review  of 
DHHS  Pro-ams  and  Activities 

IFR  Doc  97-7213  Filed  3-20-97;  8:45  am] 
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Federal  Allotments  to  State 
Developmental  Disabilities  Councils 
(DDCs)  and  Protection  and  Advocacy 
(P&A)  Fonmila  Grant  Programs  for 
Rscai  Year  1998 

agency:  AdministraticHi  on 
Developmental  Disabilities, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Notification  of  fiscal  year  1998 
federal  allotments  to  State 
developmental  disabilities  councils  and 
protection  and  advocacy  formula  grant 
programs. 

SUMMARY:  This  notice  sets  forth  Fiscal 
Year  1998  individual  allotments  and 
percentages  to  States  administering  the 
State  Developmental  DisabiUties 
Councils  and  Protection  and  Advocacy 
programs,  pursuant  to  Section  125  and 
Section  142  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (Act).  The  allotment  amounts  are 
based  on  the  1998  Budget  Request  and 
are  contingent  upon  Congressional 
appropriations  for  Fiscal  Year  1998.  If 
Congress  enacts  and  the  President 
approves  a  different  appropriation 
amount,  the  allotments  will  be  adjusted 
accordingly. 

EFFECTIVE  DATE:  October  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Moore,  Grants  Fiscal 
Management  SpedaUst,  Family  Support 
Branch,  Division  of  Formula, 
Entitlement,  and  Block  Grants,  Office  of 
Program  Support,  Administration  for 
Children  and  Famihes.  Department  of 
Health  and  Human  Services,  370 
L'Enfant  Promenade  S.W.,  Washington, 
D.C.  20447,  Telephone  (202)  205-4792. 


SUPPl^MENTARY  INFORMATION:  Section 
125(a)(2)  of  the  Act  requires  that 
adjustments  in  the  amounts  of  State 
allotments  may  be  made  not  more  often 
than  annually  and  that  States  are  to  be 
notified  not  less  than  six  (6)  months 
before  the  beginning  of  any  fiscal  year 
of  any  adjustments  to  take  effect  in  that 
fiscal  year.  It  should  be  noted  that,  as 
required  by  the  Compact  of  Free 
Association,  Palau's  allotment  has  been 
adjusted  to  twenty-five  percent  of  its 
Fiscal  Year  1995  allotment.  Also,  in 
relation  to  the  State  DDC  allotments,  the 
description  of  service  needs  were 
reviewed  in  the  State  plans  and  are 
consistent  with  the  results  obtained 
fiom  the  data  elements  and  projected 
formula  amounts  for  each  State  (Section 
125(a)(5)). 

The  Administration  on 
Developmental  DisabiUties  has  updated 
the  data  elements  for  issuance  of  Fiscal 
Year  1998  allotments  for  the 
Developmental  DisabiUties  formula 
grant  programs.  The  data  elements  used 
in  the  update  are: 

A.  The  number  of  beneficiaries  in 
each  State  and  Territory  under  the 
Childhood  DisabiUties  Beneficiary 
Program,  December  1995,  are  fitnn  Table 
5.J10  of  the  "Social  Security  Bulletin: 
Annual  Statistical  Supplement  1996" 
issued  by  the  Social  Security 
Administration.  The  nimibers  for  the 
Northern  Mariana  Islands  and  the, 
RepubUc  of  Palau,  were  obtained  fiom 
the  Social  Security  Administration; 

B.  State  data  on  Average  Per  Capita 
Income.  1991-95.  are  from  Table  4  of 
the  "Survey  of  Current  Business," 
September  1996,  issued  by  the  Bureau 
of  Economic  Analysis,  U.S.  Department 
of  Commerce;  comparable  data  for  the 
Territories  also  were  obtained  bom  that 
Bureau;  and 

C.  State  data  on  Total  Population  and 
Working  Population  (ages  18-64)  as  of 
July  1, 1995.  are  from  the  "Estimates  of 
Resident  Population  of  the  U.S.  by 
Selected  Age  Groups  and  Sex,  CB96- 
88,"  issued  by  the  Bureau  of  the  Census, 
U.S.  Department  of  Commerce. 
Estimates  for  the  Territories  are  no 
longer  available,  therefore,  the 
Territories  population  data  are  frtjm  the 
1990  Census  Population  Counts.  The 
Territories'  working  populations  were 
issued  in  the  Bureau  of  Census  report. 
"General  Characteristics  Report:  1980," 
which  is  the  most  recent  data  available 
from  the  Bureau. 
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Table  l 


1998  Allotment— Administration  on  Developmental  Disabiuties 


Total 


Alabama  ..... 

Alaska 

Arizona  

Artcansas  .... 
California  .... 

Colorado 

Cormecticul 
Oeiaware  .... 


District  o(  Coluntia 

Florida  

Georgia 

kteho  

iHnots  ..»«•«»••••••...... 

Indora 

iwWa  . .  ••••■••■•■•••■•■•■■■■•I 

Kansas  

Kentucky  „„„.„...„ 
Louisians  .__„„„.._. 

^nSlllv  ..........••..■...•.•.. 

Ma/yiand 

MassactHsetls 

Michigan  

Minnesota . 

Mississippi  

Missouri  

Montana  

Nebraska 

Nevada 

New  Hampshire 

New  Jersey  

New  Mexico „... 

New  York 

North  Caroina 

North  Dtfcota 

Ohio 

Otdahoma 

Oregon  ........„«_...„. 

Permsytvania 

Rhode  Island 

South  Carolina  

South  Dakota  

Tennessee  

Texas 

Utah 

Vermont  ...„„.. .„._. 

Virginia 


State  devel- 
opmental disabil- 
ities axjncils 


Washington  

West  Virgwa 

Wisconsin 

Wyoning  -_™___.__, 

American  Samoa 

Guam „. „, 

Norttwm  Mariana  IsiandB 

Puerto  Rk»  

Palau 

Virgin  IsiandB 


'  $64,803,000 


1,261.185 

402.749 

851.697 

736,209 

5.572.308 

701.920 

636.048 

402,749 

402,749 

2.735.739 

1.587,498 

402,749 

402.749 

2.544.685 

1.403,838 

762.378 

•  585.195 

1.166,872 

1,354.755 

402,749 

887.385 

1.231,460 

2,258.506 

965.379 

898.566 

1,270,357 

402.749 

407.998 

402,749 

402,749 

1,430,648 

442,663 

3,974.71 1 

1.740.834 

402.749 

2,749,119 

874,300 

673,51 1 

2,980.393 

402,749 

1.014.793 

402.749 

1.382.952 

4.109.691 

499.766 

402.749 

1,316,821 

1,021,204 

728.073 

1,230,610 

402,749 

211,444 

211.444 

211,444 

2^73,483 

55,188 

211,444 


'  Alocatkxis  are  compUad  based  on  the  requirements  o«  Sectkxi  1 25(a)(3)(B)— Reduction  ol  ABotment  of  the  Act 

Table  2.— FY  1998  Allotment— administration  on  Developmental  Disabilities 


Totiri 

Alat>ama  . 
Alaska 


Protection  and 
advocacy 


'$25,911,318 


428,321 
254,508 


Percentage 


100.000000 


1.946183 

.621497 

1.314286 

1.136072 

8.598843 

1.083160 

.981510 

.621497 

.621497 

4.221624 

2.449729 

.621497 

.621497 

3.926801 

2.166316 

1.176455 

.903037 

1.800645 

2.090575 

.621497 

1.369358 

1.900313 

3.486187 

1.489713 

1.386612 

1.960337 

.621497 

.629597 

.621497 

.621497 

2.207688 

.683090 

6.133529 

2.686348 

.621497 

4.242271 

1.349166 

1.039321 

4.599159 

.621497 

1.565966 

.621497 

2.134086 

6.341822 

.771208 

.621497 

2.032037 

1.575859 

1.123517 

1.899002 

.621497 

.326287 

.326287 

.326287 

3.508299 

.085163 

.326287 


Percentage 


100.000000 


1.653027 
.982227 
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Table  2.— FY  1998  Allotment— Administration  on  Developmental  Disabilities— Continued 


Arizona _ 

Artcansas  . 

California  ....... 

Cotorado _ 

Connecticut  

Delaware  

District  of  Columbia 

Florida  

Georgia 

Hawaii 

Idaho  

Illlrx>is  

Indiana 

Iowa 

Kansas  


Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana  .. 


Nebraska 

Nevada „ 

New  Hampshire 

New  Jersey  

New  Mexkx) 

New  York 

North  Carolina 

North  Dakota 

Ohto 

Oklahoma 

Oregon  

Pervisytvania 

Rhode  Island 

South  Carolina  

South  Dakota  

Tennessee 

Texas 

Vormont  ....................... 

Vw^lniB    •••>*•••■■•••••••••■••••••••. 

Washington  

West  Virginia 

Wisconsin 

Wyoming 

American  Samoa  ............. 

Guam 

Northern  It4ariana  Islands . 

Puerto  Rioo  ... , 

Palau 

Virgin  Islands  — 


Protection  and 
advocacy 


349,299 
256.823 

2,222,449 
279,637 
258,200 
254,508 
254,506 

1.063,022 
594,060 
254,508 
254,508 
891,013 
494,703 
256,199 
254,508 
398,747 
456,346 
254,508 
335,766 
439,441 
805,829 
349,758 
307.891 
451.182 
254,508 
254,508 
254,508 
254,508 
794,584 
254,508 

1,360.163 
628.419 
254.508 
968.100 
308,297 
264,661 

1,026.338 
254,508 
357,048 
254,506 
483,586 

1523,272 
254,508 
254,508 
499,846 
390,561 
269,210 
437,727 
254,506 
136.161 
136.161 
136.161 
800.657 
34,375 
136.161 


Percentage 


1.348056 

.991161 

8.577136 

1.079208 

.996476 

.982227 

.982227 

4.102539 

2.292666 

.962227 

.962227 

3.438702 

1.909216 

.988753 

.982227 

1J538891 

1.761184 

.962227 

1.295828 

1.695942 

3.109950 

1.349827 

1.188249 

1.741256 

.982227 

.982227 

.982227 

.962227 

3.066552 

.982227 

5.249301 

2.425268 

.962227 

3.736205 

1.186616 

1.021411 

3.960964 

.982227 

1.377962 

.962227 

1.866312 

5.878790 

.982227 

.962227 

1.929064 

1.507299 

1.038967 

1.689327 

.962227 

.525469 

.525469 

.525480 

3.069986 

.132664 

.525469 


'  In  accordance  w«h  Public  Law  104-183,  Sectkxi  142(c)(5),  $606,682  has  been  withheM  for  fundkig  technfoal  assistance  and  Americwi  In- 
dian Consorttums.  The  statute  proykles  for  spending  up  to  two  percent  (2%)  of  the  amount  appropriated  under  Sectnn  143  to  fund  technical  as- 


sistance. American  lnd»n  Consortiums  are  eligMe  to  receive  an  alotmenl  under  Sectfon  142(c)(1>(A)(0.  Unused  funds  wi*  be  realotted  in  ac- 
cordance with  Sectfon  142(c)(1)  of  the  AcL 
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Dated:  March  17, 1997. 
Bob  WUliama, 

Commissioner  Administration  on 
Developmental  Disabilities. 
(FR  Doc.  97-7212  Filed  3-20-97;  8:45  am] 
■LLMQ  COM  41M-01-P 


Food  and  Drug  Administration 

[DodMt  No.  97H-0008] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Extension 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportiinity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
pubUc  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
Form  FDA  3038.  "Interstate  Shellfish 
Dealer's  Certificate." 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  May  20. 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 


FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  R.  Wolff.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  rm.  16B-19,  Rockville, 
MD  20857.  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
pubUc  siibmit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  Usted  below. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the  propwsed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utiUty; 

(2)  the  acciracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 

(3)  ways  to  enhance  the  quahty,  utihty, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

ESTIMATED  Annual  Reporting  Burden 


FonnNo. 


Interstate  Shellfish  Dealers 
Certificate— (OMB  Control  Number 
0910-0021)— Extension 

Under  42  U.S.C.  243,  FDA  is  requued 
to  coo{>erate  with  and  aid  State  and 
local  authorities  in  the  enforcement  of 
their  health  regulations  and  is 
authorized  to  assist  States  in  the 
prevention  and  suppression  of 
communicable  diseases.  Under  this 
authority,  FDA  participates  with  State 
regulatory  agencies,  some  foreign 
nations,  and  the  molluscan  shellfish 
industry  in  the  National  Shellfish 
Sanitation  Program  (NSSP).  The  NSSP  is 
a  voluntary,  cooperative  program  to 
promote  the  safety  of  molluscan 
shellfish  by  providing  for  the 
classification  and  patrol  of  shellfish 
growing  waters  and  for  the  inspection 
and  certification  of  shellfish  processors. 
Each  participating  State  and  foreign 
nation  monitors  its  molluscan  shellfish 
processors  and  issues  certificates  for 
those  that  meet  the  State  or  foreign 
shellfish  control  authority's  criteria. 
Each  participating  State  and  nation 
provides  a  certificate  of  its  certified 
shellfish  processors  to  FDA  on  Form 
FDA  3038.  "Interstate  Shellfish  Dealer's 
Certificate."  FDA  uses  this  information 
to  publish  the  "Interstate  Certified 
Shellfish  Shippers  List,"  a  monthly 
comprehensive  Usting  of  all  molluscan 
shellfish  processors  certified  imder  the 
cooperative  program.  If  FDA  did  not 
collect  the  information  necessary  to 
compile  this  Ust,  participating  States 
would  not  be  able  to  identify  and  keep 
out  shellfish  processed  by  uncertified 
processors  in  other  States  and  foreign 
nations.  Conseqnently,  the  NSSP  would 
not  be  able  to  control  the  distribution  of 
uncertified  and  possibly  unsafe  shellfish 
in  interstate  commerce,  and  its 
effectiveness  would  be  nulhfied. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


FDA  3038 


No.  of 
Respondents 


33 


Annual 

Frequency  per 

Response 


70 


Total  Anrxjal 
Resportses 


2.310 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  wtth  ttits  coUectioa 


Hours  per 
Response 


.10 


Total  Hours 


231 


This  estimate  is  based  on  the  numbers 
of  certificates  received  in  1996. 

DUad:  March  13.  1997. 
Unttaa  IL  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  97-7137  Filed  3-2qr97;  8:4S  am) 

I  COOT  41«»-ei-F 


[Doci(«t  Na  97N-OO02] 

Agency  Information  Collection 
Acdvillea;  SulNnission  for  OMB 
Review;  Comment  Request; 
Reinstatement 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 


clearance  under  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  April  21, 
1997. 

ADDRESSES:  Submit  written  conunents 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235. 
Washington,  DC  20503pAttn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Wolff,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857,  301-827-1223. 

SUPPLEMENTARY  INFORMATION:  hi 
comphance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507),  FDA  has  submitted  the 
following  proposed  collection  of 
information  to  OMB  for  review  and 
clearance. 


Irradiation  in  the  Production, 
Processing,  and  Handling  of  Food  (21 
CFR  Part  179>— (OMB  Control  Number 
0gi(M)186— ReinsUtement) 

Under  sections  201  (s)  and  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(s)  and  348),  food 
irradiation  is  subject  to  regulation  as  a 
food  additive.  The  regulations  providing 
for  uses  of  irradiation  in  the  production, 
processing,  and  handling  of  food  are 
found  in  part  179  (21  CFR  part  179). 

Section  179.25(e)  requires  that  food 
processors  who  treat  food  with  radiation 
make  and  retain,  for  1  year  past  the 
expected  shelf  life  of  the  products  up  to 
a  maximum  of  3  years,  specified  records 
relating  to  the  irradiation  process  (e.g., 
the  food  treated,  lot  identification, 
scheduled  process,  etc.). 

Section  179.26(c)  requires  that  food 
processors  label  retail  packages  of 
irradiated  foods  with  an  FDA  prescribed 
logo  and  statement,  "Treated  with 
radiation"  or  "Treated  by  irradiation." 
To  ensure  safe  use  of  radiation  sources, 
§  179.21(b)(1)  requires  that  the  label  of 
sources  bear  appropriate  and  accurate 
information  identifying  the  source  of 
radiation  (§  179.21(b)(l)(i))  and  the 
maximum  energy  of  radiation  emitted 


by  x-ray  tube  sources  (§  179.21(b)(l)(ii)). 
Section  179.21(b)(2)  requires  that  the 
label  or  accompanying  labeling  bear 
adequate  directions  for  installation  and 
use  (§  179.21(b)(2)(i)),  a  statement  that 
no  food  shall  be  exposed  to  radiation 
sources  so  as  to  receive  an  absorbed 
dose  of  x-radiation  in  excess  of  10  grays 
(§  179.21(b)(2)(u))  or  an  absorbed  dose 
of  certain  radioisotopes'  in  excess  of  2 
milUgrays  (§  1 79.21  (b)(2)(iii)). 

The  records  required  by  §  179.25(e) 
are  used  by  FDA  inspectors  to  assess 
comphance  with  the  regulation  that 
estabhshes  limits  within  which 
radiation  may  be  safely  used  to  treat 
food.  The  agency  cannot  ensure  safe  use 
without  a  method  to  assess  comphance 
with  the  dose  limits,  and  there  are  no 
practicable  methods  for  analyzing  most 
foods  to  determine  whether  they  have 
been  treated  with  ionizing  radiation  and 
are  within  the  limitations  set  forth  in 
part  179.  Records  inspection  is  the  only 
way  to  determine  whether  firms  are 
complying  with  the  regulations  for 
treatment  of  foods  with  ionizing 
radiation. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequerx^y  per 
RecoFCfteeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

179.25(e) 

3 

120 

360 

1 

360 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection  of  infonnation. 


The  number  of  firms  who  process 
food  using  irradiation  is  extremely 
hmited.  FDA  estimates  that  there  is  a 
single  irradiation  plant  whose  business 
is  devoted  primarily  (i.e.,  approximately 
100  percent)  to  irradiation  of  food  and 
other  agricultural  products.  Two  other 
facihties  also  irradiate  small  quantities 
of  food  (mainly  spices).  FDA  estimates 
that  this  irradiation  accounts  for  no 
more  than  10  percent  of  the  business  for 
each  of  these  firms.  Therefore,  the 
average  estimated  burden  is  based  on: 
(1)  Facility  devoting  100  percent  of  its 
business  (or  300  hours  for 
recordkeeping  annually)  to  food 
irradiation;  (2)  facihties  devoting  10 
percent  of  their  business  or  60  hours  (2 
X  30  hours)  for  recordkeeping  annually, 
to  food  irradiation  or  (300  -t-  60)/3  =  120 
X  3  firms  x  1  hour  =  360  hours  annually. 


No  burden  has  been  estimated  for  the 
labeling  requirements  in  §  179.21(b)(1) 
and  (b)(2)(i)  because  it  is  a  usual  and 
customary  business  practice  for 
manufacturers  of  food  processing 
equipment  to  label  (identify)  their 
products  for  use  by  their  customers. 
Under  5  CFR  1320.3(b)(2),  the  time, 
effort,  and  financial  resources  necessary 
to  comply  with  a  collection  of 
information  are  excluded  from  the 
burden  estimate  if  the  reporting, 
recordkeeping,  or  disclosure  activities 
needed  to  comply  are  usual  and 
customary  because  they  would  occur  in 
the  normal  course  of  activities.  In 
addition,  no  burden  has  been  estimated 
for  §§  179.21(b)(2Kii)  and  (b)(2){iii)  and 
179.26(c)  because  FDA  provides  the 
exact  wording  and  logo  that  is  to  be 
used  on  the  label.  Under  5  CFR 


1320.3(c)(2),  the  pubhc  disclosure  of 
information  originally  supphed  by  the 
Federal  Government  to  the  recipient  for 
the  purpose  of  disclosure  to  the  pubUc 
is  not  a  collection  of  information. 

Dated:  March  13,  1997. 
Wiiliam  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-7131  Filed  3-20-97;  8:45  am) 
BNJJNG  CODE  41MM>1-F 


[Docket  No.  97D-0099] 

Draft  Guidance  for  Industry:  FDA 
Approval  of  New  Cancer  Treatment 
Uses  for  Marketed  Drug  and  Biological 
Products;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


'  The  isotopes  identified  by  the  regulation  are 
aniericium-241,  C8siuni-137,  cobalt-fiO,  iodine-125, 
krypton-as.  radiuin-226,  and  strontiuni-90. 


;mi 
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ACTKM:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled, 
"Guidance  for  Industry:  FDA  Approval 
of  New  Cancer  Treatment  Uses  for 
Marketed  Drug  and  Biological 
Products."  The  draft  guidance  considers 
the  quaUty  and  quantity  of  data  that 
may  be  adequate  to  add  a  new  use  to  the 
prescribing  information  for  a  product 
used  in  the  treatment  of  cancer.  The 
draft  guidance  is  part  of  the  agency's 
"New  Use  Initiative — Evidence  for 
Primary  and  Supplemental  Approvals," 
which  is  exploring  ways  to  expedite  the 
development  of  new  and  supplemental 
uses  for  drug  and  biological  products. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  notice  of 
availability  of  a  draft  guidance  that 
discusses  what  clinical  evidence  of 
efficacy  should  be  provided  in  new  drug 
and  biological  product  Ucense 
applications  as  well  as  in  supplemental 
applications.  The  agency  is  seeking 
public  comment  on  the  draft  guidance. 
DATES:  Written  comments  on  the  draft 
guidance  by  May  20. 1997.  General 
comments  on  agency  guidance 
documents  may  be  submitted  at  any 
time. 

AOOAESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
entitled  "Guidance  for  Industry:  FDA 
Approval  of  New  Cancer  Treatment 
Uses  for  Mariieted  Drug  and  Biological 
Products"  to  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857;  or  the  Office 
of  Commimication,  Training  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  two 
self-addressed  adhesive  labels  to  assist 
the  offices  in  processing  your  requests. 
The  draft  guidance  also  may  be  obtained 
by  mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800,  or  by  facsimile  by 
calling  the  FAX  Information  System  at 
l-«00-835-4709  or  301-827-1800.  See 
the  SUPPLEMENTARY  INFORMATION 
section  for  electronic  access  to  the  draft 
guidance.  Submit  written  comments  on 
the  draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drxig  Administration.  12420 
Parklawn  Dr.,  rm.  1-23.  Rockville.  MD 
20857. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Robert  J.  Delap,  Center  for  Drug 
Evaluation  and  Research  (HFD-150). 
Food  and  Drug  Administration,  5600 


Fishers  Lane,  Rockville,  MD  20857, 

301-594-2473. 

SUPPLEMENTARY  INFORMATXM: 

I.  Background 

When  drugs  approved  for  one  use 
prove  safe  and  effective  for  treating 
other  conditions,  information  on  the 
new  use  should  be  added  to  the  product 
labeling  as  soon  as  possible.  FDA  has 
launched  the  "New  Use  Initiative- 
Evidence  for  Primary  and  Supplemental 
Approvals"  to  explore  ways  the  agency 
can  improve  the  supplemental 
appUcation  process.  FDA  believes  it  can 
expedite  the  development  of  new  and 
supplemental  uses  of  drug  and 
biological  products  by  doing  the 
following:  (1)  Clarifying  what  evidence 
should  be  provided  in  primary  as  well 
as  supplemental  appUcations  and  (2) 
working  with  industry  to  reduce  barriers 
to  submitting  applications  for  new  uses 
for  their  products. 

Some  of  the  information  submitted  in 
a  supplemental  appUcation  may  be 
available  from  the  primary  application. 
As  a  result,  the  agency  decided  that  its 
first  step  would  be  to  clarify  what 
information  sponsors  should  provide  in 
appUcations  in  general.  Elsewhere  in 
this  issue  of  the  Federal  Register.  FDA 
is  announcing  the  availability  of  a  draft 
guidance  entitled  "Guidance  for 
Industry:  Providing  Clinical  Evidence  of 
Effectiveness  for  Himian  Drug  and 
Biological  Products,"  The  draft 
guidance  addresses  the  information  that 
should  be  provided  in  new  drug  and 
biological  product  license  appUcations 
as  well  as  supplemental  appUcations. 

The  draft  guidance  entitled 
"Guidance  for  Industry:  FDA  Approval 
of  New  Cancer  Treatment  Uses  for 
Marketed  Drug  and  Biological  Products" 
focuses  on  the  particular  information  to 
be  provided  when  submitting  an 
appUcation  for  the  approval  of  a 
supplemental  new  use  for  a  drug 
product  to  treat  cancer.  Cancer 
treatments  often  yield  potential  new 
uses  for  already  marketed  drugs. 

Although  this  draft  guidance  does  not 
create  or  confer  any  rights  on  any 
person,  and  does  not  operate  to  bind 
FDA  in  any  way.  it  does  represent  the 
agency's  current  thinking  on  new  cancer 
treatment  uses  for  niarketed  drug  and 
biological  products. 

n.  Request  for  Coniments 

Interested  parties  may  submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 


docuiment.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

in.  Electronic  Access 

An  electronic  version  of  the  draft 
guidance  also  is  available  via  Internet 
using  the  World  Wide  Web  (WWW) 
(connect  to  the  CDER  home  page  at 
attp://www. fda.gov/cder  and  go  to  the 
"Regulatory  Guidance"  section,  or  to  the 
CBQl  home  page  at  http://www.fda.gov/ 
cber/cberfp.html). 

Dated:  March  14. 1997. 

WUliaAi  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-7132  Filed  3-20-97;  8:45  ami 
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[Docket  No.  970-0100] 

Draft  Guidance  for  Industry:  Providing 
Clinical  Evidence  of  Effectiveness  for 
Human  Drug  and  Biological  Products; 
Availability 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimoundng  the 
availability  of  a  draft  guidance  entitled, 
"Guidance  for  Industry:  Providing 
Clinical  Evidence  of  Effectiveness  for 
Human  Drug  and  Biological  Products." 
The  purpose  of  the  draft  guidance  is  to 
clarify  what  clinical  evidence  of 
effectiveness  should  be  provided  in  new 
drug  appUcations,  biological  product 
Ucense  appUcations.  and  supplemental 
applications.  The  draft  giiidance  is  part 
of  the  agency's  "New  Use  Initiative — 
Evidence  for  Primary  and  Supplemental 
Approvals,"  which  is  exploring  ways  to 
expedite  the  development  of  new  and 
supplemental  uses  for  drug  and 
biological  products.  Elsewhere  in  this 
issue  of  the  Federal  Register.  FDA  is 
announcing  the  availabiUty  of  a  draft 
guidance  that  discusses  the  quality  and 
quantity  of  data  that  may  be  adequate  to 
add  a  new  use  to  the  prescribing 
information  for  a  product  used  in  the 
treatment  of  cancer.  The  agency  is 
seeking  public  comment  on  the  draft 
guidance. 

DATES:  Written  comments  on  the  draft 
guidance  by  May  20, 1997.  General 
comments  on  agency  guidance 
docimients  may  be  submitted  at  any 
time. 

ADDRESSES:  Submit  v^ritten  requests  for 
single  copies  of  the  draft  guidance 
entiUed  "Guidance  for  Industry: 


Providing  Clinical  Evidence  of 
Effectiveness  for  Himian  Drug  and 
Biological  Products"  to  the  Drug 
Information  Branch  (HFD-210).  Center 
for  Drug  Evaluation  and  Research.  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857;  or  the  Office 
of  Communication,  Training  and 
Manufacturers  Assistance  {HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville.  MD  20852-1448.  Send  two 
self-addressed  adhesive  labels  to  assist 
the  offices  in  processing  your  requests. 
The  draft  guidance  also  may  be  obtained 
by  mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800,  or  by  facsimile  by 
calling  the  FAX  Information  System  at 
1-800-835-4709  or  301-827-1800.  See 
the  SUPPLEMENTARY  INFORMA'OON 
section  for  electronic  access  to  the  draft 
guidance.  Submit  written  comments  on 
the  draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATK3N  CONTACT: 
Joseph  P.  Griffin.  Center  for  Drug 
Evaluation  and  Research  (HFD-5),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  RockviUe,  MD  20857.  301-594- 
5400. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

When  drugs  approved  for  one  use 
prove  safe  and  effective  for  treating 
other  conditions,  information  on  the 
new  use  should  he  added  to  the  product 
labeling  as  soon  as  possible.  FDA  is 
exploring  ways  to  expedite  the 
development  of  new  and  supplemental 
uses  of  drug  and  biological  products. 
The  agency  beUeves  it  can  improve  the 
approval  process  and  increase  the 
number  of  safe  and  effective  new  uses 
being  added  to  drug  labeling  by  doing 
the  following:  (1)  Clarifying  what 
evidence  should  be  provided  in  primary 
and  supplemental  applications  and  (2) 
working  with  industry  to  reduce  barriers 
to  submitting  appUcations  for  new  uses 
for  their  products. 

Because  some  of  the  information 
submitted  in  a  supplemental  appUcation 
may  be  available  from  the  primary 
application,  the  agency  decided  that  its 
first  step  would  be  to  clarify  what 
information  sponsora  shoiild  provide  in 
appUcations  in  general.  The  draft 
guidance  entiUed,  "Guidance  for 
Industry:  Providing  Clinical  Evidence  of 
Effectiveness  for  Human  Drug  and 
Biological  Products"  discusses  the 
clinical  evidence  that  should  be 


provided  when  submitting  a  new  drug 
or  biological  product  Ucense  appUcation 
or  a  supplemental  appUcation  for  a  new 
use  of  a  drug  or  biological  product 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  annoimdng  the 
availabiUty  of  a  second  draft  guidance 
entitled.  "Guidance  for  Industry:  FDA 
Approval  of  New  Cancer  Treatment 
Uses  for  Marketed  Drug  and  Biological 
Products."  The  draft  guidance  focuses 
on  the  quaUfy  and  quantity  of  data  that 
may  be  adequate  to  add  a  new  use  to  the 
prescribing  information  for  a  product 
used  in  the  treatment  of  cancer.  Cancer 
treatments  often  yield  potential  new 
uses  for  marketed  drug  products. 

Although  this  guidance  does  not 
create  or  confer  any  right  on  any  p>erson 
,  and  does  not  operate  to  bind  FDA  in 
any  way,  it  does  represent  the  agency's 
currant  thinking  on  clinical  evidence  of 
effectiveness  for  human  drug  and 
biological  products. 

IL  Request  fiw  Comments 

Interested  parties  may  submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  The  draft  gmdance  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m.. 
Monday -through  Friday. 

m.  Electronic  Access 

An  electronic  version  of  this  draft 
guidance  also  is  available  via  Internet 
using  the  World  Wide  Web  (WWW) 
(connect  to  the  CDER  home  page  at 
http://www.fda.gov/cder  and  go  to  the 
"Regxdatory  Guidance"  section,  or  to  the 
CBER  home  page  at  http://www.fda.gov/ 
cber/cberftp.html). 

Dated:  March  14. 1997. 
WUIiam  K,  Hubbwrd. 
Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-7133  Filed  3-20-97;  8:45  am] 
BajJNG  CODE  41«»-01-F 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  March  27, 1996  (61  FR 
13506).  The  docximent  announced  the 
withdrawal  of  approval  of  49  new  drug 
appUcations  (NDA's).  9  abbreviated 
antibiotic  appUcations  (AADA's).  and 
36  abbreviated  new  drug  appUcations 
(ANDA's).  The  document  inadvertently 
withdrew  approval  of  NDA  18-962  for 
Manganese  Qdoride  Infection  held  by 
Abbott  Laboratories.  I>-389,  Bldg.  AP30, 
200  Abbott  Park  Rd.,  Abbott  Park,  IL 
60064-3537.  This  document  confirms 
that  approval  of  NDA  18-962  is  still  in 
effect,  and  that  the  withdrawal  of 
approval  of  the  NDA  was  in  error. 

EFFECTTVE  DATE:  March  27, 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
OUvia  A.  Vieira,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  7500  Standish 
PL,  RockviUe,  MD  20855,  301-594- 
1046. 

In  FR  Doc.  96-7309.  appearing  on 
page  13506  in  the  Federal  Register  of 
Wednesday,  March  27, 1996,  the 
foUowing  correction  is  made:  On  page 
13507,  in  the  table,  the  entry  few  NDA 
18-962  is  removed. 

Dated:  March  14. 1997. 
William  K.  Hubbwd. 
Associate  Cmnmissioner  for  Policy 
Coordination. 

[FR  Doc.  97-7187  Filed  3-20-97;  8;4S  am) 
SaUNG  COOS  41t»-0t-F 


[Docket  Na96N-008q 

Hoffmann-La  Roctte,  Inc.,  et  al.; 
Withdrawal  of  Approval  of  49  New 
Drug  Applications,  9  Abbreviated 
Antibiotic  Applications,  and  36 
Abbreviated  New  Drug  Applications; 
Correction 

AGENCY:  Food  and  Drug  Adniinistration, 

HHS. 

ACTION:  Notice;  correction. 


[Docket  Nos.  96E-0288, 966-0286,  and  96E- 
0288] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  DAUNOXOME® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
DAUNOXOME®  and  is  pubUshing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  t)ecause  of  the 
submission  of  an  appUcation  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  im.  1-23, 
RockviUe,  MD  20857. 
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FOR  FURTHER  INFORMA-nON  CONTACT: 
Brian  J.  Malkm.  Office  of  Health  Affaire 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SOPPt-EMENTARY  MFORMATKM:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Tenn  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  yeare 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  apphcant  may  receive. 

A  regulatory  review  fieriod  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  himian  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
apphcation  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  towa^  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
iasued).  FDA's  determination  of  the 
length  of  a  regtilatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U..S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product 
DAUNOXOME®  (daunorubidn  citrate) 
DAUNOXOME®  is  indicated  as  a  first 
line  cytotoxic  therapy  for  advanced 
human  immunodeficiency  virus  (HIV)- 
associated  Kaposi's  sarcoma. 
DAUNOXOME®  is  not  recommended  in 
patients  with  less  than  advanced  HTV- 
related  Kaposi's  sarcoma.  Subsequent  to 
this  approval,  the  Patent  and  Trademark 
Office  received  patent  term  restoration 
applications  for  DAUNOXOME®  (U.S. 
Patent  Nos.  5.435.989  5.441.745;  and 
5.019,369)  from  NeXstar 
Pharmaceuticals,  Inc..  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  these  patent's 
eUgibihties  for  patent  term  restoration. 
In  letters  dated  Decemoer  2. 1996.  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  htmian  drug  product  had 
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undergone  a  regulatory  review  period 
and  that  the  approval  of 
DAUNOXOME®  represented  the  firet 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  detemuned  that  the 
apphcable  regulatory  review  period  for 
DAUNOXOME®  is  2.771  days.  Of  this 
time,  1.629  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  1.142  days  occiirred 
during  the  approval  phase.  These 
periods  of  time  were  derived  from  the 
following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  September  8.  1988. 
The  applicant  claims  September  29. 
1988,  as  the  date  the  investigational  new 
drug  apphcation  (IND)  for 
DAUNOXOME®  (IND  31.927)  became 
effective.  However.  FDA  records 
indicate  that  the  effective  date  for  IND 
31.927  was  September  8. 1988.  which 
was  30  days  after  FDA  received  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  507 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  357):  February  22. 1993. 
The  appUcant  claims  February  18.  1993. 
as  the  date  the  new  drug  application 
(NDA)  for  DAUNOXOME®  (NDA  50- 
704)  was  initially  submitted.  However. 
FDA  records  indicate  that  NDA  50-704 
was  submitted  on  February  22. 1993. 

3.  The  date  the  apphcation  was 
approved:  April  8,  1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
50-704  was  approved  on  April  8. 1996. 

This  determination  of  the  regulatory 
review  period  estabUshes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  appUcant  seeks  258  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  pubUshed  is  incorrect  may, 
on  or  before  May  20,  1997,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA.  on 
or  before  September  17. 1997.  for  a 
determination  regarding  whether  the 
apphcant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
part  1. 98th  Cong..  2d  sess..  pp.  41-42. 


1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  niunber  foimd  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  March  12, 1997. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
[PR  Doc.  97-7135  Filed  3-20-97;  8:45  am) 
iNXMO  CODE  41M-01-F 


[DockMNa  9711-0062] 

Bahring  Diagnostics,  inc.;  Premarlwt 
Approvai  of  ElffT®  2000  Cyclosporins 
Spscific  Assay 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  apphcation  by  Behring 
Diagnostics.  Inc..  San  Jose,  CA,  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  the  EMIT®  2000  Cyclosporine 
Specific  Assay.  After  reviewing  the 
recommendation  of  the  Clinical 
Chemistry  and  Toxicology  Devices 
Panel,  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
apphcant,  by  letter  of  October  2,  1996, 
of  the  approval  of  the  apphcation. 
DATES:  Petitions  for  administrative 
review  by  April  21. 1997. 

ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cornelia  B.  Rooks,  Center  for  Devices 
and  Radiological  Health  (HFZ-440). 
Food  and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  20650. 
301-443-2436. 

SUPP1.EMENTARY  MFORMATKM:  On  June 
29.  1992.  Syva  Co..  San  Jose,  CA  95161- 
9013,  submitted  to  CDRH  an  apphcation 
for  premarket  approval  of  the  EMIT® 
2000  Cyclosporine  Specific  Assay.  The 
device  is  a  homogeneous  enzyme 
immunoassay  and  is  indicated  for  in 
vitro  diagnostic  use  on  the  Roche 


Diagnostic  Systems  chemistry  systems 
(i.e.,  COBAS  MIRA®  .  COBAS  MIRA 
S®,  and  COBAS  MIRA®  Plus)  for  the 
quantitative  analysis  of  cyclosporine 
(CsA)  in  human  whole  blood  as  an  aid 
in  the  management  of  cyclosporine 
therapy  in  kidney,  heart,  and  Uver 
transplant  patients. 

On  November  16, 1992,  the  Clinical 
Chemistry  and  Toxicology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee,  an  FDA  advisory  committee, 
reviewed  and  recommended  approval  of 
the  apphcation.  On  October  2, 1996, 
CDRH  approved  the  apphcation  by  a 
letter  to  the  apphcant  from  the  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  simimary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  fbr  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
apphcation.  A  petitioner  may  request 
either  a  formal  hearing  imder  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  apphcation  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showdng  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitionera  may,  at  any  time  on  or 
before  April  21, 1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  nimiber  foimd  in 


brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e{d), 
360i(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  February  20, 1997. 
JoMph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(FR  Doc.  97-7134  Filed  3-20-97;  8:45  am) 
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Advisory  CommlttsM;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON;  Notice.      

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  pubhc  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
stunmarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  pubhc  hearings  before  FDA's 
adv^yry  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system,  llie  hotline  provides  the  pubhc 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  ctirrent 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  nimiber. 
This  5-digit  niunber  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  pubhc  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETWOS:  The  following  advisory 
committee  meetings  are  announced: 

Circulatory  System  Devices  Panel  of 
the  Medical  Devices  Advisory 
Commtttee 

Date,  time,  and  place.  April  7, 1997, 
8:30  a.m..  Corporate  Bldg.,  conference 
rm.  020B,  9200  Corporate  Blvd., 
Rockville.  MD.  A  limited  nimiber  of 


overnight  accommodations  have  been 
reserved  at  the  Gaithereburg  Marriott 
Washingtonian  Center,  9751 
Washingtonian  Blvd.,  Gaithersburg,  MD. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  1-800-228-9290  or  301-590-0044 
and  reference  the  FDA  Panel  meeting 
block.  Reservations  will  be  confirmed  at 
the  group  rate  based  on  availabihty. 
Attendees  with  a  disabihty  requiring 
special  accommodations  should  contact 
Christie  Wyatt,  KRA  Corp.,  301-495- 
1591,  ext.  267. 

Type  of  meeting  and  contact  person. 
Closed  committee  dehberations,  8:30 
a.m.  to  9:30  a.m.;  open  pubhc  hearing. 
9:30  a.m.  to  10:30  a.m.,  unless  pubhc 
participation  does  not  last  that  long; 
open  conmiittee  discussion,  10:30  a.m. 
to  1:30  p.m.;  closed  presentation  of  data. 
1:30  p.m.  to  2:30  p.m.;  open  committee 
discussion.  2:30  p.m.  to  3:30  p.m.;  John 
E.  Stuhlmuller.  Center  for  Devices  and 
Radiological  Health  (HFZ-450).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 
301-443-8243,  ext.  157,  or  FDA 
Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area). 
Circulatory  System  Devices  Panel,  code 
12625.  Please  call  the  hoUine  for 
information  concerning  any  possible 
changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  April  1, 1997,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  new  premarket 
notification  (510(k))  for  a 
transtelephonic  cardiac  event  monitor 
for  over-the-counter  use 
(nonprescription).  This  device  has 
previously  been  cleared  by  the  agency 
forprescription  use. 

Closed  presentation  of  data.  The 
spcmsor  may  present  trade  secret  and/or 
confidential  commercial  information 
regarding  the  cardiac  monitor.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C  552b(c)(4)). 


IMI 


13654 


Closed  committee  deliberations.  FDA 
staff  will  present  to  the  committee  trade 
secret  and/ or  confidential  commercial 
infonnation  relevant  to  cardiovascular 
system  devices  that  are  currently  being 
evaluated  by  FDA.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
5S2b(c)(4)). 

Antiviral  Drugs  Advisory  Committee 

Date,  time,  and  place.  April  14, 1997, 
8:30  a.m.;  Armory  Place,  925  Wayne 
Ave.,  rm.  204.  Silver  Spring.  MD. 

Type  of  meeting  ana  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m..  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  3  p.m.;  closed 
committee  deliberations,  3  p.m.  to  5:30 
pjn.;  Rhonda  W.  Stover.  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-443-5455,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area).  Antiviral  Drugs 
Advisory  Committee,  code  12531. 
Please  call  the  hotline  for  information 
concerning  any  possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
eCfoctiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  acquired 
immune  deficiency  syndrome  (AIDS), 
AIDS-related  complex  (ARC),  and  other 
viral,  fungal,  and  mycobacterial 
in£acticHis. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  April  7, 1997,  and 
submit  a  brief  statement  of  the  general 
natiue  of  the  evidence  or  arg\unents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  data  relevant  to 
a  supplemental  new  drug  application 
for  the  approved  drug,  AmphotecTw, 
(amphotericin  B  cholesteryl  sulfate 
complex,  Sequus  Pharmaceuticals,  Inc.), 
for  use  in  the  empiric  therapy  of  febrile 
neutropenic  patients. 

Closed  committee  deliberations.  The 
committee  will  review  trade  secret  and/ 
or  confidential  information  relevant  to 
pending  investigational  new  drugs  and 
drug  development  plans.  This  portion  of 
the  meeting  will  be  closed  to  permit 
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discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Joint  Meeting  of  tf>e  Vaccines  and 
Related  Biological  Products  Advisory 
Committee  and  the  Antiviral  Drugs 
Advisory  Committee 

Date,  time,  and  place.  April  15,  1997, 
7:45  a.m..  Armory  Place,  925  Wayne 
Ave.,  rm.  103,  Silver  Spring,  MD.  The 
meeting  will  move  to  rm.  204  (same 
location)  at  1  p.m. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  7:45  a.m.  to  8:15 
a.m.  for  the  Vaccines  and  Related 
Biological  Products  Advisory 
Committee  in  room  103.  unless  public 
participation  does  not  last  that  long; 
closed  committee  deliberations,  8:15 
a.m.  to  1  p.m.;  closed  joint  committee 
deliberations  in  room  204,  1  p.m.  to  5:30 
p.m.;  open  public  hearing,  5:30  p.m.  to 
6  p.m.,  unless  public  participation  does 
not  last  that  long;  Nancy  T.  Cherry  or 
Denise  H.  Royster,  Center  for  Biologies 
Evaluation  and  Research  (HFM-21), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington  DC  area).  Vaccines  and 
Related  Biological  Products  Advisory 
Committee,  code  12388;  Antiviral  Drugs 
Advisory  Committee,  code  12531. 
Please  call  the  hotline  for  information 
concerning  any  possible  changes. 

General  function  of  the  committees. 
The  Vaccines  and  Related  Biological 
Products  Advisory  Committee  reviews 
and  evaluates  data  on  the  safety  and 
effectiveness  of  vaccines  intended  for 
use  in  the  diagnosis,  prevention,  or 
treatment  of  human  diseases.  The 
Antiviral  Drugs  Advisory  Committee 
reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  human 
drug  products  for  use  in  the  treatment 
of  acquired  immune  deficiency 
syndrome  (AIDS),  AIDS-related  complex 
(ARC),  and  other  viral,  fungal,  and 
mycobacterial  infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  by  April  8,  1997,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argiunents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Closed  committee  deliberations.  The 
committees  wil]  review  trade  secret 


and/or  confidential  commercial 
infonnation  relevant  to  pending 
investigational  new  drug  applications  or 
product  licensing  applications.  These 
portions  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  pnirtion  of 
the  meeting(s)  shall  be  at  least  1  hour 
long  unless  public  partidpaUon  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  pubhc  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Pubhc  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  conmiittees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  pubUc 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federml  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 


be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16.  Rockville.  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  houra  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Conmoittee  Act 
(FACA)  (5  U.S.C.  app.  2, 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circimistances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  disciission  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
peraonal  privacy;  investigatory  files 
compiled- for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
dociunents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
fi^strate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 


where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  fiom 
public  disclosure  pursuant  to  the  FACA. 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  mattera  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2).  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  committees. 

Dated:  March  17. 1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(PR  Doc.  97-7188  Filed  3-20-47;  8:45  am] 
BttJJNQ  CODE  41«M>1-F 


Advisory  Committees;  Notice  of 
Meetings 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

w— 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
simimarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
infOTmation  about  a  particular  advisory 
conunittee  by  using  the  committee's  5- 
digit  nim[iber.  Information  in  the  hotline 


is  preliminary  and  may  change  before  a 

meeting  is  actually  held.  The  hotline 

will  be  updated  when  such  changes  are 

made. 

MEmNOS:  The  following  advisory 

committee  meetings  are  announced: 

Technical  Electronic  Product 
Radiation  Safety  Standards  Commitlae 

Date,  time,  and  place.  April  8  and  9, 
1997,  8:30  a.m..  Corporate  Bldg., 
conference  rm.  020B,  9200  Corporate 
Blvd.,  Rockville,  MD.  A  limited  nimiber 
of  overnight  accommodations  have  been 
reserved  at  the  Gaithersburg  Marriott 
Washingtonian  Center,  9751 
Washingtonian  Blvd.,  Gaithersburg,  MD. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  80O-22&-9290  or  301-590-0044  and 
reference  the  FDA  Advisory  Committee 
meeting  block.  Reservations  will  be 
confirmed  at  the  group  rate  based  on 
availability.  Attendees  with  a  disability 
requiring  special  accommodations 
should  contact  Christie  Wyatt,  KRA 
Corp.,  301^95-1591,  ext.  267. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  April  8, 
1997,  8:30  a.m.  to  10:15  a.m.;  open 
public  hearing,  10:15  a.m.  to  11  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  disciission, 
11  a.m.  to  3  p.m.;  open  public  hearing, 
3  p.m.  to  4  p.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  4  p.m.  to  5 
p.m.;  open  committee  discussion,  April 
9, 1997,  8:30  a.m.  to  11  a.m.;  open 
public  hearing,  11  a.m.  to  12  m.,  unless 
pubhc  participation  does  not  last  that 
long;  open  committee  discussion,  12  m. 
to  2:15  p.m.;  Oriian  H.  Suleiman,  Center 
for  Devices  and  Radiological  Health 
(HFZ-240),  Food  and  Drug 
Administration.  1350  Piccard  Dr.. 
Rockville.  MD  20850,  301-594-3332.  or 
FDA  Advisory  Committee  Information 
Hotline,  1-600-741-8138  (301-443- 
0572  in  the  Washington,  DC  area). 
Technical  Electronic  Product  Radiation 
Safety  Standards  Committee,  code 
12399.  Please  call  the  hotline  for 
information  concerning  any  possible 
changes. 

General  function  of  the  committee. 
The  conunittee  advises  on  technical 
feasibihty,  reasonableness,  and 
practicabihty  of  performance  standards 
for  electronic  products  to  control  the 
emission  of  radiation  under  42  U.S.C 
263f[fl(l)(A). 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
vmting,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
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contact  person  before  March  28, 1997, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  wiU  specifically  discuss  draft 
amendments  to  performance  standards 
for  ionizing  radiation-emitting  products 
(i.e.,  mammography  equipment  (21  CFR 
1020.31),  and  laser  products  (21  CFR 
1040.10).  There  will  be  updates  to  the 
committee  on  cellular  telephone 
research,  environmental  electromagnetic 
radiation,  diagnostic  idtrasound, 
microwave  clothes  dryers,  and 
commercially  used  mercury  lamps.  In 
addition,  a  notice  of  intent  to  propose 
amendments  to  fluoroscopic  equipment 
will  be  discussed  (21  CFR  1020.32). 

Pulmonary  Allergy  Drugs  Advisory 
Commltiee 

Date,  time,  and  place.  April  11, 1997, 
8  a.m.,  Quahty  Hotel.  Maryland 
Ballroom.  8727  Colesville  Rd.,  Silver 
Spring.  MD. 

Type  of  meeting  and  contact  person. 
Open  ccnomittee  discu^ion.  8  ajn.  to 
9:30  a.m.:  open  pubUc  hearing.  9:30  a.m. 
to  12:30  p.m..  unless  pubhc 
participation  does  not  last  that  long; 
open  committee  discussion,  12:30  p.m. 
to  4:30  pjn.;  Leander  B.  Madoo.  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-4695,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Wariiington,  DC  area),  Pulmonary- 
Allergy  Drugs  Advisory  Committee, 
code  12545.  Please  call  the  hotline  for 
information  concerning  any  possible 
changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of 
pulmonary  disease  and  diseases  with 
allergic  and/or  immunologic 
mechanisms. 


Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  p>ending  before  the 
conunittee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  April  4. 1997.  and 
submit  a  brief  statement  of  the  general 
natiue  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 


an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  FDA  staff 
will  present  to  the  committee  the 
agency's  advance  notice  of  proposed 
rulemaking,  which  proposes  a  strategy 
for  the  withdrawal  of  the  essential  use 
status  of  marketed  chlorofluorocarbon 
(CFC)  products  as  proven  alternatives 
become  available.  A  representative  from 
the  U.S.  Environmental  Protection 
Agency  will  present  an  overview  of  the 
environmental  impact  of  CFC's  and  a 
review  of  the  Montreal  Protocol  on 
ozone-depleting  substances.  The 
committee  will  discuss  and  comment 
upon  the  agency's  proposed  strategy  for 
the  CFC-transition  process  and  on 
presentations  made  during  the  open 
pubUc  hearing.  Advisory  conunittee 
input,  in  addition  to  open  pubUc 
hearing  comments,  will  be  considered 
by  the  agency  as  it  formulates 
subsequent  rulemaking  related  to  the 
CFC-transition  process. 

Advisory  Committee  for 
Pharmaceutical  Science 


Date,  time,  and  place.  May  7, 1997, 
8:30  a.m.,  and  May  8, 1997.  8  a.m., 
Hohday  Inn— Gaithersburg,  Goshen 
Ballroom,  Two  Montgomery  Village 
Ave.,  Gaithersburg,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discxission.  May  7, 
1997,  8:30  a.m.  to  1  p.m.;  open  pubUc 
hearing,  1  p.m.  to  2  p.m.,  unless  pubUc 
participation  does  not  last  that  long; 
open  committee  discussion.  2  p.m.  to 
5:30  p.m.;  open  committee  discussion, 
Itlay  8,  1997.  8  a.m.  to  1  p.m.;  open 
public  hearing,  1  p.m.  to  2  p.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  2  p.m. 
to  5:30  p.m.;  Kimberly  L.  Topper,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Ehrug  Adnunistration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-5455,  e-mail: 
TOPPERK@CDER.FDA.GOV,  or  FDA 
Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington.  DC  area). 
Advisory  Committee  for  Pharmaceutical 
Science,  code  12539.  Please  call  the 
hotline  for  information  concerning  any 
possible  changes. 

General  function  of  the  committee. 
The  committee  gives  advice  on 
scientific  and  technical  issues 
concerning  the  safety  and  effectiveness 
of  human  generic  drug  products  for  use 
in  the  treatment  of  a  broad  spectnun  of 
human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 


committee.  Those  desiring  to  make 

formal  presentations  should  notify  the 
contact  person  before  April  1, 1997,  and 

submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  conmients. 

Open  committee  discussion.  On  May 
7, 1997.  the  committee  will  discuss  the 
BiopharmaceuUcs  Research  and  PoUcy 
Issues  and  Chemistry  Research  and 
Pohcy  Issues.  On  May  8, 1997,  the 
committee  will  discuss  Pharmacology/ 
Toxicology  Research  Programs: 
Objectives  and  Stattis. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  pubhc 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  conunittee 
deUberation.  Every  advisory-  committee 
meeting  shall  have  an  open  pubhc 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  armounced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  Usted  above. 

The  open  pubhc  hearing  portion  of 
the  meeting(s)  shall  be  at  least  1  hour 
long  unless  pubhc  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  pubhc  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  fiadUtate 
the  committee's  work. 

Pubhc  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  pohcy  and  procedures 
for  electronic  media  coverage  of  FDA's 
pubhc  administrative  proceedings, 
including  hearings  before  pubhc 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  he  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  pubhc 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  aimounced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mferested  f>erson  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  pubhc  hearing 
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portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportimity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklavra  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hoiu^  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  OfBce  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  imder  section 
10(a)(1)  and  (a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2),  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  committees. 

Dated:  March  13. 1997. 
Miduwl  A.  Friedman,  M.D., 
Deputy  Commissioner  for  Operations. 
[PR  Doc  97-7136  Filed  3-20-97;  8:45  am] 
HUMQ  COOC  41*»-ei-F 


Health  Resources  and  Servlcaa 
Administration 

Program  Announcement  for 
Scholarahlps  for  Health  Professions 
Studsnts  From  Disadvantagsd 
Bacfcgrourtds 

The  Health  Resources  and  Services 
Administration  (HRSA)  aimounces  that 
apphcations  for  fiscal  year  (FY)  1997 
Scholarships  for  Disadvantaged 
Students  (SDS)  program  are  being 
accepted  under  the  authority  of  section 
737  of  the  Pubhc  Health  Service  Act 
(the  Act),  Title  VII,  Part  B,  as  amended 
by  the  Health  Professions  Education 
Extension  Amendments  of  1992,  Pub.  L. 
102-408,  dated  October  13, 1992. 
Schools  that  received  funds  for 
academic  year  1996-97  will  be  funded 
based  on  the  information  provided  in 


last  year's  Financial  Stattis  Report 
(FSR),  and  do  not  need  to  reapply. 

Purpose 

The  SDS  program  provides  funds  to 
health  professions  and  nursing  schools 
for  the  purpose  of  assisting  such  schools 
in  providing  scholarships  to  individuals 
from  disadvantaged  backgroimds  who 
are  enrolled  (or  accepted  for  enrollment) 
as  full-time  students  in  the  schools,  as 
well  as  to  undergraduate  students  who 
have  demonstrated  a  commitment  to 
pursuing  a  career  in  health  professions. 

For  purposes  of  the  SDS  program  in 
FY  1997,  an  "individual  from 
disadvantaged  background"  is  defined 
in  42  CFR  part  57.1804,  subpart  S,  as 
one  who: 

(1)  Comes  from  an  environment  that 
has  inhibited  the  individual  from 
obtaining  the  knowledge,  skill,  and 
abihties  required  to  enroll  in  and 
graduate  from  a  health  professions 
school,  or  from  a  program  providing 
education  or  training  in  alhed  health 
professions;  or 

(2)  Comes  from  a  family  with  an 
aimual  income  below  a  level  based  on 
low-income  thresholds  according  to 
family  size  published  by  the  U.S. 
Bureau  of  the  Census,  adjusted  annually 
for  changes  in  the  Consumer  Price 
Index,  and  adjusted  by  the  Secretary  for 
use  in  all  health  professions  and  nursing 
programs.  The  Secretary  will 
periodically  pubhsh  these  low  income 
levels  in  the  Federal  Register. 

The  following  income  figures 
determine  what  constitutes  a  low- 
income  family  for  purposes  of  the  SDS 
program  for  FY  1997. 


Size  of  parents'  family  ^ 


1  

2 

3 

4 „.. 

5 

6ormore 


Income 
leve|2 


$10,500 
13,700 
16,300 
20,800 
24,600 
27,600 


^  Includes  onty  dependents  listed  on  Federai 
income  tax  forms. 

^Ad^ied  gross  income  for  calendar  year 
1996,  rounded  to  nearest  $100.  These  low  in- 
come figures  are  published  in  this  issue  of  the 
Feobwl  REQISTB). 

Under  the  Omnibus  Consohdated 
Appropriations  Act,  for  FY  1997, 
approximately  $18.6  milhon  has  been 
appropriated  for  this  program.  Of  the 
funds  available  for  FY  1997,  30  percent 
shall  be  made  available  to  schools 
agreeing  to  expend  the  funds  only  for 
nursing  scholarships.  An  estimated  $5.6 
milhon  will  support  approximately 
4.300  scholarships  averaging  $1,300  for 
students  at  schools  of  nursing.  The 
balance  of  $13  milUon  will  support 


approximately  4,225  scholarships 
averaging  $3,100  for  eligible  health 
professions  students.  The  period  of  fund 
availabihty  will  be  for  one  academic 
year. 

Use  of  Funds 

Funds  awarded  to  a  school  imder  this 
program  may  be  used  as  follows: 


(i)  To  award  scholarships  to  ehgible 
students  enrolled  in  the  school,  to  be 
expended  only  for  tuition  expenses, 
other  reasonable  educational  expenses, 
and  reasonable  hving  expenses  (as . 
defined  by  the  school  for  all  students 
attending  the  school)  incurred  while 
enrolled  in  a  school  as  a  full-time 
student.  The  amount  of  the  scholarship 
may  not.  for  any  year  of  attendance, 
exceed  the  total  amoiuit  required  for  the 
year  for  the  expenses  specified  above. 

(2)  To  provide  financial  assistance  to 
undergraduate  students  who  have 
demonstrated  a  conunitment  to 
pursuing  a  career  in  the  health 
professions,  in  order  to  facihtate  the 
completion  of  the  educational 
requirements  for  such  careers,  provided 
that  the  total  amoiuit  used  for  this 
purpose  may  not  exceed  25  percent  of 
the  funds  awarded  to  the  school  under 
this  program. 

Any  school  receiving  SDS  funds  will 
be  required  to  maintain  separate 
accountabihty  for  these  funds. 

School  Eligibility 

Funds  under  this  program  will  be 
made  available  to  accredited  pubhc  or 
nonprofit  private  health  professions 
schools.  For  purposes  of  the  SDS 
program,  as  defined  in  section  737(a)(3) 
of  the  Act,  the  term  "health  professions 
schools"  means  schools  of  medicine, 
nursing,  osteopathic  medicine, 
dentistry,  pharmacy,  podiatric 
medicine,  optometry,  veterinary 
medicine,  pubUc  health,  or  aUied  health 
or  schools  ofiiering  graduate  programs  in 
rliniml  psychology  and  which  are 
accredited  as  provided  in  section 
799(1)(E)  of  the  Act,  schools  of  aUied 
health  as  defined  in  section  799(4)  of 
the  Act,  and  which  are  located  in  States 
as  defined  in  section  799(9)  of  the  Act, 
and  schools  of  nursing  as  defined  in 
section  853  of  the  Act. 

As  required  by  statute,  to  quahfy  for 
participation  in  the  SDS  program,  a 
school  must  be: 

(1)  carrying  out  a  program  for 
recruiting  and  retaining  students  from 
disadvantaged  backgrounds,  including 
racial  and  ethnic  minorities;  and 

(2)  carrying  out  a  program  for 
recruiting  and  retaining  minority 
faculty. 

In  addition,  each  school  that  received 
funds  in  FY  1996  must  be  carrying  out 
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all  of  the  statutory  requirements  listed 
below: 

(1)  Ensure  that  adequate  instruction 
regarding  minority  health  issues  is 
provided  for  in  the  curricula  of  the 
school.  This  does  not  include  normal 
course  work,  that  by  definition  includes 
minority  health  issues  (e.g.,  sickle  cell 
anemia  in  a  pathology  class),  but  refers 
to  course  work  reflecting  an 
institutional  awareness  of  the  special 
health  needs  of  minority  populations; 

(2)  Enter  into  arrangements  with  one 
or  more  health  clinics  providing 
services  to  a  significant  niunber  of 
individuals  who  are  from  disadvantaged 
backgrounds,  including  members  of 
minority  groups,  for  the  purpose  of 
providing  students  of  the  school  with 
experience  in  providing  clinical  services 
to  such  individuals; 

(3)  Enter  into  arrangements  with  one 
or  more  public  or  nonprofit  private 
secondary  educational  institutions  and 
undergraduate  institutions  of  higher 
education  (feeder  schools),  for  the 
purpose  of  carrying  out  programs 
regarding: 

(a)  the  educational  preparation  of 
disadvantaged  students,  including 
minority  students,  to  enter  the  health 
professions;  and 

(b)  the  recruitment  of  disadvantaged 
students,  including  minority  students, 
into  the  health  professions;  and 

(4)  Establish  a  mentor  program  for 
assisting  disadvantaged  students, 
including  minority  students,  regarding 
the  completion  of  the  educational 
requirements  for  degrees  from  the 
school.  This  program  may  include  the 
involvement  of  students,  community 
health  professionals,  faculty,  alumni, 
past  recipients  of  Health  Career 
Opportunity  Program  (HCX3P)  funds, 
faculty/staff  of  froder  schools,  etc.,  in 
institutionally  organized  activity  (e.g., 
tutoring,  counseling,  and  summer/ 
bridge  programs). 

Each  school  funded  for  the  first  time 
in  FY  1997  will  also  be  required  to  carry 
out  each  of  the  activities  specified  above 
by  not  later  than  12  months  from  receipt 
of  award.  Funds  awarded  to  a  school 
under  the  SDS  program  may  not  be  used 
to  carry  out  any  of  the  above  activities 
which  the  school  must  be  doing,  or 
must  agree  to  do.  In  addition,  a  school 
will  be  required  to  continue  to  carry  out 
all  described  activities,  and  also  the 
student/faculty  recruitment  and 
retention  activities,  fcM'  as  long  as  the 
SDS  program  is  in  operation  at  the 
school. 

Evaluation  Criteria  for  Fiscal  Year  1997 

For  FY  1997,  appUcations  from  newly 
participating  schools  will  be  evaluated 
on  the  degree  to  which  the  schools  meet 
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the  statutory  requirements  listed  above. 
Guidance  for  presenting  the  information 
will  be  provided  in  the  FY  1997 
application  materials.  Schools  that 
received  funds  for  academic  year  1996- 
97  will  be  funded  based  on  the 
information  provided  in  last  year's 
financial  status  report,  and  do  not  need 
to  reapply. 

Student  Eligibility 

As  required  by  statute,  to  qualify  for 
the  SDS  program,  a  student  must: 

(1)  be  a  resident  of  the  U.  S.  and  either 
be  a  U.  S.  citizen,  a  U.S.  national,  an 
alien  lawfully  admitted  for  permanent 
residence  in  the  U.S.,  a  citizen  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  a  citizen  of  the  Commonwealth 
of  Puerto  Rico,  or  a  citizen  of  the 
Republic  of  Palau,  or  a  citizen  of  the 
Marshall  Islands,  or  a  citizen  of  the 
Federated  States  of  Micronesia; 

(2)  meet  the  definition  of  an 
"individual  from  a  disadvantaged 
background"  as  defined  above;  and 

(3)  (a)  be  enrolled  in  or  accepted  by 
an  eligible  school  for  enrollment  as  a 
full-time  student;  or 

(b)  be  an  undergraduate  student  who 
has  demonstrated  a  commitment  to 
pursuing  a  career  in  health  professions, 
including  nursing. 

Statutory  Preference 

The  law  requires  that  in  providing 
SDS  scholarships,  the  school  give 
preference  to  students  who  are  from 
disadvantaged  backgrounds  and  for 
whom  the  cost  of  attending  an  SDS 
school  would  constitute  a  severe 
financial  hardship.  Severe  financial 
hardship  will  be  determined  by  the 
school  in  accordance  with  standard 
need  analysis  procedures  prescribed  by 
the  Department  of  Education  for  its 
Federal  student  aid  programs. 

The  following  Criteria  for 
Undergraduate  Students,  Definitions, 
Methodology  for  Implementing  the 
Statutory  Special  Consideration,  the 
Nonstatutory  Special  Consideration  for 
Baccalaureate  Nursing  Programs,  and 
the  Procediires  for  Calculating 
Scholarship  Awards  were  established  in 
FY  1991  after  pubhc  comment  (at  56  FR 
49779)  on  October  1, 1991,  and  are 
being  extended  in  FY  1997.  The 
Fimding  Preference  and  Priority  were 
established  in  FY  1994  alter  pubUc 
comment  (at  59  FR  44740)  on  August 
30, 1994,  and  are  being  extended  in  FY 
1997. 

Criteria  for  Undergraduate  Students 

In  the  instance  of  (3)(b)  above,  it  has 
been  established  that  the  undergraduate 
students  eligible  for  scholarships  must 
be  at  feeder  schools  and  have  signed 


statements  that  they  are  interested  in 
health  professions  or  nursing  careers. 

Definitions 

"Black"  means  a  person  having 
origins  in  any  of  the  black  racial  groups 
of  Afiica. 

"Hispanic"  means  a  person  of 
Mexican,  Puerto  Rican,  Cuban,  Central 
or  South  American  or  other  Spanish 
culture  or  origin,  regardless  of  race. 

"American  Indian  or  Alaskan  Native" 
means  a  person  having  origins  in  any  of 
the  original  peoples  of  North  America, 
and  who  maintains  cultural 
identification  through  tribal  affiliation 
or  community  recognition. 

Definitions  listedabove  are  contained 
in  EHrective  No.  15  of  Office  of 
Management  and  Budget  Qrcular  No. 
A-46,  dated  May  3, 1974. 

"Native  American"  as  defined  in  Pub. 
L.  101-527,  means  American  Indian, 
Alaskan  Native,  Aleut,  or  Native 
Hawaiian. 

"Minority"  with  respect  to  faculty, 
refers  to  Blacks,  Hispanics,  Native 
Americans,  FiUpinos,  Koreans,  Pacific 
Islanders,  and  Southeast  Asians  whose 
percentage  among  the  total  supply  of 
practitioners  in  the  appUcable  health 
proffBssion  is  below  that  group's 
percentage  in  the  total  population. 

Methodology  for  Implementing  the 
Statutory  Special  Consideration 

In  accordance  with  the  statute,  in 
making  awards  under  section  737(a),  the 
Secretary  shall  give  special 
consideration  to  ehgible  schools  that 
have  enrollments  of  underrepresented 
minorities  above  the  national  average 
for  its  particular  discipline. 

For  purposes  of  determining 
eligibility  of  a  school,  Asians  virill  not  be 
included  in  the  definition  of 
underrepresented  minorities  for  the 
school.  Although  certain  Asian 
subgroups  (i.e,  FiUpihos,  Koreans, 
Pacific  Islanders,  and  Southeast  Asians) 
are  considered  to  be  underrepresented 
in  the  health  professions  and  are 
included  as  minorities  for  purposes  of 
program  requirements  relating  to  faculty 
recruitment  and  retention  (see  above), 
national  data  on  these  subgroups  are  not 
available  as  a  basis  for  estabUshing 
national  average  enrollment  of 
underrepresented  minorities. 

For  purposes  of  the  FY  1997  award 
cycle,  the  naticmal  average  enrollments 
of  Blacks,  Hispanics,  and  Native 
Americans  (in  combination)  are:  for 
medicine  15.2  percent;  osteopathic 
medicine  7.9  percent;  nursing  (RN  only) 
13.6  percent;  dentistry  12.0  percent; 
pharmacy  11.5  percent;  optometry  9.1 
percent;  pediatric  medicine  9.6  percent; 
veterinary  medicine  5.8  percent;  public 


health  17.1  percent;  allied  health  18.2 
percent;  and  clinical  psychology  18 
percent. 

Nonstatutory  Special  Qmsideration  fbr 
Baccalanieate  Nursing  Programs 

Among  schools  of  nursing,  additional 
special  consideration  will  be  given  to 
baccalaureate  programs.  One  of  the 
distinguishing  features  of  baccalaureate 
education  is  the  substantial  focus  on 
preparation  for  community  health 
practice.  Training  nurses  for  cbmmunity 
health  practice  is  an  integral  component 
of  the  Department's  access  strate^. 

It  is  not  required  that  new  applicants 
request  consideration  for  a  funding 
factor.  Applications  from  new  schools 
which  do  not  request  consideration  for 
funding  foctors  will  be  reviewed  and 
given  full  consideration  for  funding. 

Procedures  for  Calculating  Awards 

Awards  to  eligible  schools  will  be 
calculated  by  comparing  the  enrollment 
of  disadvantaged  students  in  each 
eligible  school  with  the  total  enrollment 
of  the  disadvantaged  students  in  all 
eligible  schools. 

A  school  with  an  enrollment  of 
underrepresented  minority  students 
which  is  above  the  national  average  (for 
each  discipline)  will  be  given  double 
credit  (i.e.,  its  eiut>llment  of 
disadvantaged  students  would  be 
doubled  for  awarding  purposes).  A 
baccalaureate  niu^ing  school  will  be 
given  double  credit.  A  baccalaureate 
nursing  school  with  an 
underrepresented  minority  enrollment 
above  the  national  average  will  be  given 
quadruple  credit  (i.e.,  its  enrollment  of 
disadvantaged  students  will  be 
multiplied  by  four  for  awarding 
piirposes). 

Other  Consideration 

Other  funding  factors  may  be  applied 
in  determining  the  funding  of  eligible 
schools. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  eligible  schools  ahead  of  other 
categories  or  groups  of  eligible  schools. 

A  funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individual  approved 
appUcations  when  appUcations  meet 
specified  criteria. 

It  is  not  required  that  new  appUcants 
request  consideration  for  a  funding 
factor.  AppUcations  frt>m  new  schools 
which  do  not  request  consideration  for 
funding  factors  will  be  reviewed  and 
given  frill  consideration  for  funding. 

Funding  Preference  and  Priority 

For  fiscal  year  1997,  among  alUed 
health  schools  or  programs,  preference 


will  be  given  to  the  foUowing 
baccalaureate  and  graduate  programs: 
dental  hygiene,  medical  laboratory 
technology,  occupational  therapy, 
physical  therapy  and  radiologic 
technology.  In  addition,  priority  among 
alUed  health  appUcants  will  be  given  to 
dental  hygiene.  A  priority  for  dental 
hygiene  wiU  be  implemented  by  taking 
the  total  funds  aUocated  to  the  alUed 
health  disciplines  in  the  initial 
allocation  and  recalculating  this  part  of 
the  allocation.  Dental  hygiene  schools 
wiU  receive  double  credit  for  their 
disadvantaged  enrollments  in  the 
reallocation  of  the  alUed  health  funds. 

National  Health  ObjectiTes  for  the  Year 
2000 

The  PubUc  Health  Service  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Scholarships  for 
Disadvantaged  Students  program  is 
related  to  the  priority  area  of  Academic 
and  Commuinity  Partnership  Programs. 
Potential  ^pUcants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report; 
Stock  No.  01 7-001-00474-0)  or  Healthy 
People  2000  (Summary  Report;  Stock 
No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC.  20402-9325 
(Telephone  (202)  783-3238). 

Smoke-Free  Worlqplace 

The  PubUc  Health  Service  strongly 
encourages  all  award  recipients  to 
provide  a  smoke-fr«e  workplace  and 
promote  the  non-use  of  aU  tobacco 
products,  and  PubUc  Law  103-227,  the 
Pro-Children  Act  of  1994,  prohibits 
smoking  in  certain  fadUties  that  receive 
Federal  funds  in  which  education, 
Ubrary.  day  care,  health  care,  and  early 
childhood  development  services  are 
provided  to  children. 

AppUcation  Requests 

AppUcations  are  not  required  frx>m 
schools  of  medicine,  osteopathic 
medicine,  dentistry,  pharmacy, 
optometry,  podiatric  medicine, 
veterinary  medicine,  nursing,  pubUc 
health,  rliniral  psychology  and  alUed 
health  which  received  SDS  awards  in 
FY  1996.  Upon  request,  materials  wiU 
be  mailed  to  schools  in  the  disciplines 
identified  above  which  did  not 
participate  in  the  SDS  program  in  FY 
1996. 

Requests  for  materials  and  questions 
regarding  business  management  and 
program  poUcy  should  be  directed  to: 
Office  for  Campiis  Based  Programs. 
Division  of  Student  Assistance,  Bureau 


of  Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building.  Room  8-34,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 
Telephone:  (301)  443-4776;  FAX:  (301) 
443-0846. 

The  deadline  date  for  submitting 
materials  from  new  schools  is  April  21, 
1997.  AppUcations  shall  be  considered 
as  meeting  the  deadline  if  they  are 
either 

(1)  Received  on  or  before  the 
estabUshed  deadline  date,  or 

(2)  Sent  on  or  before  the  estabUshed 
deadline  and  received  in  time  for 
orderly  processing.  (AppUcants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  appUcations  not  accepted  for 
processing  wiU  be  returned  to  the 
applicant 

tlie  materials  for  this  program  (SF 
269)  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act 
The  OMB  clearance  number  is  0348- 
0039.  In  addition,  appUcants  are 
required  to  provide  certification  that 
there  is  at  least  one  minority  faculty 
member  On  staff  at  the  applicant 
institution. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  Scholarships  for 
Disadvantaged  Students  program  is  93.92S. 
This  program  is  not  subject  to  the  provisions 
of  Executive  Order  12372,  Intergovernmental 
Review  of  Federal  Programs  (as  implemented 
through  45  CFR  part  100). 

This  program  is  not  subject  to  the 
PubUc  Health  System  Reporting 
Requirements. 

Dated:  March  13, 1997. 
Giro  V.  Sammy, 
Administrattx: 

[FR  Doc  97-7140  Filed  3-20-97;  8:45  ami 
MUMQ  COOC  41«S-1S-P 


Public  HMlth  ServiM 

Node*  Regarding  Section  602  of  Itw 
Veterans  Health  Care  Act  of  1992— 
WIttidrawal  of  Rebate  Mechanism 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA),  Department  of 
Health  and  Human  Services  (HHS). 
action:  Notice. 

summary:  Section  602  of  PubUc  Law 
102-585,  the  "Veterans  Health  Care  Act 
of  1992."  enacted  section  340B  of  the 
I^bUc  Health  Service  Act,  "Limitation 
on  Prices  of  Drugs  Purchased  by 
Covered  Entities."  Section  340B 
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provides  that  a  manufacturer  who  sells 
covered  outpatient  drugs  to  eligible 
(covered)  entities  must  sign  a 
pharmaceutical  pricing  agreement  with 
the  Secretary  of  HHS  in  which  the 
manufacturer  agrees  to  charge  a  price  for 
covered  outpatient  drugs  that  will  not 
exceed  that  amount  determined  under  a 
statutory  formula. 

The  purpose  of  this  notice  is  to 
withdraw  the  Federal  Register  notice 
entitled,  "Notice  Regarding  Section  602 
of  the  Veterans  Health  Care  Act  of 
1992 — Rebate  Mechanism,"  pubUshed 
on  March  14, 1997.  This  notice 
requested  comments  on  the  proposal  of 
a  rebate  process  for  State  AIDS  Drug 
Assistance  Programs  receiving  funds 
under  Title  XXVI  of  the  PHS  Act. 

FOR  FURTHER  MFORMA-PON  CONTACT: 
Annette  Byrne,  R.  Ph..  Director,  Office 
of  Drug  Pricing,  Bureau  of  Primary 
Health  Care,  Health  Resources  and 
Services  Administration,  4350  East  West 
Highway,  10th  Floor.  Bethesda,  MD 
20814,  Phone  (301) 594-4353.  Fax  (301) 
594-4982. 

SUPPtaeiTARY  MFORMATKM:  HRSA 
guidance  for  the  section  340B  drug 
program  has  described  only  a  discount 
process  for  accessing  3405  pricing. 
Although  this  discount  system  is 
functioning  successfully  for  most 
covered  enUdes,  some  State  AIDS  Drug 
Assistance  Programs  (ADAPs)  have  drug 
purchasing  systems  that  have  prevented 
their  participation  in  the  340B  drug 
program.  The  use  of  a  rebate  mechwism 
(in  addition  to  the  discount  mechanism) 
should  allow  these  groups  to  access 
340B  pricing. 

Because  the  rebate  mechanism  is  only 
a  part  of  a  larger  endeavor  by  HRSA  to 
develop  the  340B  drug  program  in  such 
a  manner  as  to  effectively  reach  all 
covered  entities,  the  notice  outlining  the 
concept  of  a  narrowly-focused  rebate 
mechanism  is  withdrawn  for  further 
internal  deliberation. 

Dated:  March  14, 1997. 
Qro  V.  Somaya. 
Administrator. 

(FR  Doc  97-7142  Filed  3-20-97;  8:45  am) 
■UMQ  OOK  4M»-1»^ 
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National  Institutas  of  Health 

Amended  Notka  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Advisory  Committee 
on  Blood  Safety  and  Availability, 
Department  of  Health  and  Human 
Services.  March  20-21, 1997,  which  was 
published  in  the  Federal  Ragiater  on 
March  3. 1997  (62  FR  9441). 


This  meeting  will  be  held  on  April 
24-25,  1997,  instead  of  the  previously 
stated  March  20-21.  The  Advisory 
meeting  remains  at  the  same  time  and 
place,  8:30  a.m..  National  Institutes  of 
Health,  Warren  G.  Magnuson  CUnical 
Center,  Jack  Masur  Auditorium,  9000 
Rockville  Pike.  Bethesda,  Maryland 
20892.  As  previously  stated,  this 
meeting  will  be  entirely  open  to  the 
pubhc. 

On  April  24,  the  Committee  will 
discuss  hepatitis  C  virus  (HCV) 
infection,  its  occurrence  following  blood 
transfusion,  other  epidemiology  of  HCV 
infection  and  appropriate  ways  of 
approaching  the  public  health  aspects  of 
this  infection.  On  April  25,  the 
Committee  will  address  multiple 
aspects  of  the  theoretical  possibility  that 
Creutzfeldt-Jakob  disease  (CJD)  can  be 
transmitted  by  blood  transfusion.  For 
each  topic,  a  time  will  be  set  aside  for 
the  pubhc  to  comment.  Prospective 
speakers  should  notify  the  Executive 
Secretary  for  this  meeting  of  their  wish 
to  present  and  should  plan  for  no  more 
than  5  minutes  of  comments. 
COWTACT:  Paul  R.  McCurdy,  M.D.. 
Acting  Executive  Secretary.  Advisory 
Conunittee  on  Blood  Safety  and 
AvailabiUty,  Director,  Blood  Resources 
Program.  DBDR-MSC-7950,  NHLBI, 
NIH,  Bethesda,  Maryland  20892-7950. 
Phone:  301/435-0065;  Fax  301/480- 

1060;  E-Mail:  paul mccurdy©nih.gov. 

Dated:  March  17. 1997. 
UVenMY.Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-7129  Filed  3-20-97;  8:45  am] 
mUMta  COOC4M».«t-H 


National  Heert,  Lung,  and  Blood 
Institutas:  Notica  of  IMaeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
following  National  Heart,  Lung,  and 
Blood  Institutes  Special  Emphasis 
Panel. 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contract  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  Stem  Cell  Transplantation 
in  Sickle  Cell  Disease. 

Dotes  ofh4eeting:  April  30, 1997. 

Time  of  Meeting:  10:00  a.m. 

nace  of  Meeting:  Two  Rockledge  Center. 
Rm.  9112,  6701  Rockledge  Drive,  Bethesda. 
Maryland  20892. 

Agenda:  To  review  current  progress  and 
identify  future  initiatives  in  the  use  of  stem 


cell  transplantation  for  the  treatment  of  sickle 
ceil  disease. 

Contact  Person:  Helena  Mishoe,  Ph.D., 
NHLBI/DBDR,  Two  Rockledge  Center,  6701 
Rockledge  Drive.  Rm.  10156.  MSC  7950, 
Bethesda.  Maryland  20892,  (301)  435-0050. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research:  93.838,  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  March  17, 1997. 
LaVenie  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  97-7128  Filed  3-20-97;  8:45  am) 

HUMQ  COOE  414e-01-M 


Prospective  Grant  of  Exclusive 
License:  Replicating  Tumorlcidal  Viral 
Therapy  for  Cancer  Applicationa 

AGENCY:  National  InsUtutes  of  Health. 
Pubhc  Health  Service,  DHHS. 
ACTION:  Notice. 


SUMMARY:  This  notice  in  accordance 
with  35  U.S.C  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Hiunan  Services,  is  contemplating 
the  grant  of  a  limited  field  of  use 
exclusive  licwise  worldwide  to  practice 
the  invention  embodied  in  U.S.  Patent 
Apphcation  Number  07/725.076  (issued 
on  October  25. 1994  as  U.S.  Patent  No. 
5,358.866)  entitled  "Cytosine 
Deaminase  Negative  Selection  System 
for  Gene  Transfer  Techniques  and 
Therapies"  and  its  divisional 
apphcations  08/271.874.  08/447,580. 
08/447.393.  08/445.203.  08/447.487,  08/ 
449,627,  08/448.867.  08/449,636,  and  all 
related  foreign  filings,  to  ONYX,  Inc., 
having  a  place  of  business  in  Richmond, 
CA  (USA).  The  patent  rights  in  these 
inventions  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
pubhshed  Notice.  NIH  receives  written 
evidence  and  argimient  that  establishes 
that  the  grant  of  the  Ucense  would  not 
be  consistent  with  the  requirements  of 
35  use.  209  and  37  CFR  404.7.  This 
notice  modifies  a  previous  notice  of 
April  11,  1996  found  in  Volume  61. 
Number  71  of  the  Federal  Register. 

The  field  of  use  would  be  limited  to 
RepUcating  Timioricidal  Viral  Therapy 
for  Cancer  applications. 

The  present  inventions  relate  to  a 
modified  bacterial  gene  for  cytosine 
deaminase.  Specifically,  the  CD  gene 
can  be  used  as  a  negative  selectable 


marker  to  transfect  a  targeted  cell  and 
deaminase  a  prodrug,  5-flourocytosine 
("SFC").  into  S-fioiirouricil  ("5FU") 
which  has  cytotoxic  effects  on  the 
targeted  cell. 

ADDRESSES:  Requests  for  copies  of  the 
subject  issued  patent  and  pending 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  OHitemplated  license  should  be 
directed  to:  Mr.  Larry  M.  Tiffany,  Office 
of  Technology  Transfer.  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325.  Rockville.  MD 
20852;  Telephone:  (301)  496-7056,  ext 
206;  Facsimile:  (301)  402-0220.  A 
signed  ConfidentiaUty  Agreement  will 
be  required  to  receive  copies  of  the 
pending  patent  apphcations. 
Apphcations  for  a  Ucense  to  the  field  of 
use  described  in  this  Notice  will  be 
treated  as  objections  to  the 
contemplated  hcense.  Only  written 
comments  and/or  apphcations  for  a 
Ucense  which  are  received  by  the  NIH 
Office  of  Technology  Transfer  on  or 
before  May  20, 1997  will  be  considered. 
Comments  and  objections  will  not  be 
made  available  for  pubUc  inspection 
and,  to  the  extent  permitted  by  law,  wiU 
not  be  subject  to  disclosure  imder  the 
Freedom  of  Information  Act,  5  U.S.C 
552. 

Dated:  March  11, 1997. 
Barbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 

Transfer. 

[FR  Doc.  97-7127  Filed  3-20-97;  8:45  am) 

BajJNQ  OOOC  4140-01-11 


Sutotanca  Abuse  and  lyiental  Health 
Servicas  Administration  (SAMHSA) 

Notice  of  Meetings 

Pursuant  to  PubUc  Law  92-463, 
notice  is  hereby  given  of  the  Special 
Emphasis  Panel  n  (SEP  11)  and  the 
Center  for  Mental  Health  Services 
(CMHS)  National  Advisory  Council 
meetings  in  April. 

The  SEP  n  meetings  will  include  the 
review,  discussion  and  evaluation  of 
individual  contract  proposals.  These 
discussions  could  reveal  personal 
information  concerning  individuals 
associated  with  the  proposals  and 
confidential  and  financial  information 
about  an  individual's  proposal.  These 
discussions  may  also  reveal  information 
about  procurement  activities  exempt 
from  disclosure  by  statute  and  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  and  confidential. 
Accordingly,  the  meetings  are 
concerned  with  matters  exempt  from 
mandatory  disclosure  in  Tide  5  U.S.C 


552b(c)  (3).(4).  and  (6)  and  5  U.S.C. 
App.2,§10(d). 

A  summary  of  the  meetings  may  be 
obtained  from:  Ms.  Dee  Herman, 
Committee  Management  Liaison, 
SAMHSA  Office  of  Extramural 
Activities  Review,  5600  Fishera  Lane, 
Room  17-89,  Rockville,  Maryland 
20857.  Telephone  (301)443-4783. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meetings  listed  below. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  D. 

Meeting  Date:  April  7, 1997. 

Place:  DoubleTree  Hotel,  Randolph  Room, 
1750  Rockville  Pike.  Rockville,  MD  20852. 

Qosed:  April  7, 1997,  9:00  a.m.-Noon. 

Contact:  Sandra  E.  Stephens.  Room  17-89, 
Parklawn  Building,  Telephone:  (301)  443- 
9915  and  FAX:  (301)  443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  DateJipiH  7, 1997. 

Place:  DoubleTree  Hotel,  Randolph  Room, 
1750  Rockville  Pike,  Rockville.  MD  20852. 

Closed:  April  7. 1997.  1:00  p.m.-4:00  p.m. 

Contact:  Sandra  E.  Stephens,  Room  17-69. 
Parklawn  Building,  Telephone:  (301)  443- 
9915  and  FAX:  (301)  443-3437. 

The  CMHS  National  Advisory  Council 
meeting  will  include  an  open  session 
with  a  roll  call,  general  announcements 
and  a  discussicm  of  review  procedures. 
PubUc  comments  are  welcome  during 
the  open  session.  Please  communicate 
with  the  individual  Usted  as  Contact 
below  for  gmdance. 

Hie  meeting  wiU  also  include  the 
review,  discussion  and  evaluation  of 
individual  contract  proposals. 
Therefore,  a  portion  of  the  meeting  will 
be  closed  to  the  pubUc  as  determined  by 
the  Administrator,  SAMHSA,  in 
accordance  with  Title  5  U.S.C  552b(c) 
(3),  (4)  and  (6)  and  5  U.S.C  App.  2. 
Section  10(d). 

An  agenda  for  the  meeting  and  a 
roster  of  Council  membere  may  be 
obtained  from  Ms.  Patricia  Gratton, 
Committee  Management  Officer,  CMHS, 
Room  llC-26,  Parklawn  Building, 
Rockville,  Maryland.  Telephone  (301) 
443-7987. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  Usted  below. 

Committee  Name:  CMHS  National 
Advisory  Council. 

Meeting  Dotes;  April  10-11. 1997. 

Place:  DoubleTree  Hotel  at  Pentagon  City, 
Arlington  North  and  South  Conference 
Room,  300  Army  Navy  Drive,  Arlington, 
Virginia  22202.  * 

Qosed:  April  10,  8:30  a.m.-9:30  a.m. 

Open:  April  10,  9:30  a.m.-5:00  p.m.;  April 
11.  9:00  a.m. — Adjournment. 

Contact:  Ina  B.  Lyons.  Room  13-103, 
Parklawn  Building,  Telephone:  (301)  443- 
7586  and  FAX:  (301)  443-5163. 


Dated:  March  17, 1997. 
lariUpOT. 

Coamiittee  Management  Officer,  SAMHSA. 
(FR  Doc.  97-7146  Filed  3-20-97;  8:45  am] 

I  OOOC  4i«a-a»-p 


DEPARTMBIT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodwt  No.  FR-4200-N-4^ 

Submlsak>n  for  OMB  Review: 
Comment  Request 

AQBICY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworic 
Reduction  Act  The  Department  is 
soUdting  pubUc  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  April  21, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  bom  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/ or 
OMB  approval  nimiber  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
frtjm  Ms.  Weaver. 
SUPPLEMENTARY  INFORMArKM:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  Usts  the  foUowing 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  appUcable; 
(6)  what  members  of  the  pubUc  will  be 
affected  by  the  proposal;  (7)  how 
frequentiy  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
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number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  famihar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  [Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C  35,  as 
amended. 


Dated:  March  10, 1997. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Affirmative  Fair 
Housing  Marketing  Plan  (AFHM). 

Office:  Fair  Housing  and  Equal 
Opportunity. 

OMB  Approval  Number:  2529-0013. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
form  is  required  by  all  appUcants 


desiring  to  participate  in  HUD's  insured 
housing  programs,  both  single  family 
and  multifamily.  HUD  uses  this 
information  to  assess  the  adequacy  of 
the  appUcant's  proposed  actions  to  carry 
out  the  Affirmative  Fair  Housing 
Marketing  requirements  of  24  CFR 
200.600  and  review  compliance  with 
these  requirements  under  24  CFR  108, 
the  AFHM  CompUance  Regulations. 

Form  Number:  HlJD-935.2. 

Respondents:  Business  or  Other  For- 
Profit  and  Not-For-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  o( 
respondents 


Frequency  of 
response 


Hours  per 
response 


HUD-035.2 


2,500 


1 


Burden 
hours 

2,500 


Total  Estimated  Burden  Hours:  2,500. 

Status:  Reinstatement,  with  changes. 

Contact:  Steve  K.  Tursky,  HUD,  (202) 
708-287  X272;  Joseph  F.  Uckey,  Jr., 
OMB,  (202)  395-7316. 

Dated:  March  10, 1997. 

(FR  Doc  97-7159  Filed  3-20-97;  8:45  am] 
■UMQ  OOK  4S1*-«1-M 


[DockM  No.  FR-4200-N-43] 

Sutxnlssion  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworic 
Reduction  Act.  The  Department  is 
soUdting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  April  21, 
1997. 

ADDRESSES:  Interested  person  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 


BkUng  Contro(  Record  

Register  o4  Change  Orders,  etc 

Disputes  and  Ctaims , 

Records  FindHigs.  ate.: 


Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toU-&«e  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEIKNTARV  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  Usts  me  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  apphcable; 
(6)  what  members  of  the  pubUc  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 


and  (10)  the  names  and  telephone 
number  of  an  agency  official  famiUar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  35,  as 
amended. 

Dated:  March  11, 1997. 
David  S.  Christy, 

Acting  Director,  Information  Resources, 
Management.  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Pubhc  and  Indian 
Housing:  Contract  Administration. 

Office:  Public  and  Indian  Housing. 

OMB  Approval  Number:  2577-0039. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  use:  This 
information  is  needed  because  standard 
construction  practice  require  pubhc 
housing  agencies  (PHAs)  to  retain 
certain  records.  These  records  are 
submitted  with  documents  used  in 
conjunction  with  the  award  of 
construction  contracts  and  the 
development  or  modernization  of  pubUc 
housing  projects. 

Form  Number:  HUD-5372  and  HUD- 
51000. 

Respondents:  State,  Local,  or  Tribal 
Government. 

Frequency  of  Submission:  On 
Occasion,  Annually,  and 
Recordkeeping. 

Reporting  Burden: 


*  Nunterot 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


3,283 
2,649 
1,938 


JSO 
425 


1,642 

674 

8,237 


Numt)erof 
resporxJents 


Frequency  o( 
response 


Hours  per 
response 


Burden 
hours 


HUD-5372  .. 
HUD-51000 


2,894 
2,694 


1.M 
1.00 


2,694 
2,694 


Total  Estimated  Burden  Hours: 
15,771. 

Status:  Reinstatement,  with  changes. 

Contact:  Andy  Suski,  HUD,  (202) 
708-4703  X4050;  Joseph  F.  Lackey.  Jr.. 
OMB.  (202)  395-7316. 

Dated:  March  11. 1997. 

[FR  Doc.  97-7160  Filed  3-20-97;  8:45  am] 
BaxMQ  COOE  4aio-oi-H 

[Docket  No.  FR-4200-N-42] 

Submission  for  OMB  Review: 
Comment  Request 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  April  21, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  wathin  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/ or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey, Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
tool-fr«e  number.  Copies  of  the 
proposed  forms  and  other  available 
documents  submitted  to  OMB  may  be 
obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperworii  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  Usts  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  appUcable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  nimiber,  if  apphcable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
niunber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44^.S.C  35,  as 
amended. 

Dated:  March  11, 1997. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Low-Income  PubUc 
and  Indian  Housing  Financial 
Statements. 

Office:  PubUc  and  Indian  Housing. 

OMB  Approval  Number:  2577-0067. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
reports  provide  essential  financial 
information  on  the  operation  of  PubUc 
Housing  Agencies  (PHAs)  and  Indian 
Housing  Authorities  (IHAs).  The 
information  is  used  to  determine  if 
residual  receipts  exist  and  need  to  be 
paid  to  HUD,  and  to  determine  if 
account  balances  are  correct  and  have 
been  correctly  closed.  The  information 
is  also  used  to  reconcile  balances  shown 
in  PHAs/IHAs  accounting  records  with 
HUD's  accounting  records. 

Form  Number:  HUD-52295,  52595, 
52596,  52598, 52599,  52603,  52656  and 
53049. 

Respondents:  State,  Local,  or  Tribal 
Government. 

Frequency  of  Submission:  Semi- 
Annually,  Annually  and  One  Time. 

Reporting  Burden:  . 


Numtierof 
respondents 

Frequerwy  of 
responses 

Hours  per 
response 

Burden 
hours 

HUD-62295                                        

.„ 3.200 

2 
1 
1 
2 
2 

(') 

1 

1 

25 

1.05 

121 

1.01 

1.02 

.90 

.50 

.50 

1.600 

HUD-52595 

HUD-52596 

3,800 

3,300 

3,990 
3,993 

HUD-52598  

3.300 

6,666 

HUD-52599               .  

3,300 

6,732 

HUD-52603  

HUD-52656  

HUD-63049  - 

..„,                     229 

206 

200 

142 

100 

71 

'  One-Time. 

Total  Estimated  Burden  Hours: 
23,358. 
Status:  Reinstatement,  with  changes. 

Contact:  Joan  DeWitt,  HUD  (202)  708- 
1872;  Joseph  F.  Uckey,  Jr.,  OMB  (202) 
395-7316. 


Dated:  March  11, 1997. 
[FR  Doc.  97-7161  Filed  3-20-97;  8:45  am] 
BILUN6  CODE  4210-01-M 


[Docket  No.  FR-4124-N-30] 

Federal  Property  Suitat>le  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
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ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington. 
DC  20410;  telephone  (202)  708-1226; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitabiUty  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutiUzed  and  underutihzed 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  siuplus 
Federal  property.  This  Notice  is  also 
pubUshed  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.) 

Properties  reviewed  are  Usted  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facihties  to 
assist  the  homeless. 

Properties  Usted  as  suitable/available 
will  available  exclusively  for  homeless 
use  for  a  period  of  60  days  from  the  date 
of  this  Notice.  Homeless  assistance 
providers  interested  in  any  such 
property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center. 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  44^-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
appUcation  packet,  which  will  include 
instructions  for  completing  the 


appUcation.  In  order  to  maximize  the 
opportunity  to  utiUze  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
appUcations,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  Usted  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  appUcable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  wiU  pubUsh  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  Usted  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  he 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  wiU  not  be  available. 

Properties  Usted  as  unsuitable  wiU 
not  he  made  available  for  any  other 
purpose  for  20  days  6t)m  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitabiUty  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  Usted  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  faciUties,  exact  street  address), 
providers  shoidd  contact  the 
appropriate  landholding  agencies  at  the 
foUowing  addresses:  ARMY:  Mr.  Derrick 
Mitchell,  CECPW-FP,  U.S.  Army  Center 
for  PubUc  Works,  7701  Telegraph  Road. 
Alexandria,  VA  22310-3862;  (703)  428- 
6083;  (These  are  not  toll-free  numbers). 

Dated:  March  13, 1997. 
Jaoquie  M.  Lawing. 

Depu  ty  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  03/21/^7 

Suitable/AvaiUbte  Propertin 

Buildings  Iby  State) 

Alabama 

Bldg.  3702,  Fort  Rucker 
Ft  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Anny 
Property  Number:  219340183 
Status:  Unutilized 


Comment:  5310  sq.  ft.,  2-8tory  wood,  needs 
rehab,  most  recent  use — barracks,  off-site 
use  only 

Bldg.  3703.  Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36382-5138 

Landholding  Agency:  Army 

Property  Number  219340184      • 

Status:  Unutilited 

Comment:  5310  sq.  ft.,  2-story  wood,  needs 

rehab,  most  recent  use — barracks,  off-site 

use  only 

Bldg.  3704,  Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number:  21934018S 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  2-story  wood,  needs 

rehab,  most  recent  use — barracks,  off-site 

use  only 

Bldg.  3705,  Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number  219340188 

Status:  Unutilized 

Comment:  2975  sq.  ft.,  1-story  wood,  needs 

rehab,  most  recent  use — general  purpose, 

off-site  use  only 

Bldg.  3706,  Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number  219340187 

Status:  Unutilized 

Comment:  2975  sq.  ft,  1-story  wood,  needs 

rehab,  most  recent  use — general  purjxMe, 

off-site  use  only 

Bldg.  3707.  Fort  Rucker 

Ft  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army  *" 

Property  Number:  219340188 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  2-story  wood,  needs 

rehab,  presence  of  asbestos,  most  recent 

use — barracks,  off-site  use  only 
Bldg.  3708.  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Amiy 
Property  Number  219340189 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  2-story  wood,  needs 

rehab,  presence  of  asbestos,  most  recent 

use — barracks,  off-site  use  only 
Bldg.  60101 
Shell  Army  Heliport 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number:  219520152 
Status:  Unutilized 
Comment:  6082  sq.  ft.,  l-story,  most  recent 

use — airfield  fire  station,  off-site  use  only 
Bldg.  60100 
Shell  Army  HeUport 
Ft  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number  219520153 
Status:  Unutilized 
Comment:  64  sq.  ft.,  metal  structure,  most 

recent  use — sentry  station,  off-site  use  only 
Bldg.  60103 
Shell  Army  Heliport 
Ft  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number  219520154 
Status:  Unutilized 

Comment:  12516  sq.  ft..  2-8tory,  most  recent 
use — admin.,  off-site  use  only 


Bids.  60110 

Shell  Army  Heliport 

Ft  Rucker  Co:  Dale  AL  36362-5000 

Landholding  Agency:  Army 

Property  Number  219520155 

Status:  Unutilized 

Comment:  8319  sq.  ft..  1-story,  most  recent 

use — admin.,  off-site  use  only 
Bldg.  60113 
Shell  Army  Heliport 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number  219520156 
Status:  Unutilized 
Comment:  4000  sq.  ft,  1-story,  most  recent 

use — admin.,  off-site  use  only 
Bldgs.  2802,  2805 
Shell  Army  Heliport 
Ft  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Number  219620662 
Status:  Unutilized 
Comment:  #2802=13.082  sq.  ft., 

•2805=13,082  sq.  ft.,  most  recent  use — 

admin.,  needs  repair,  off-site  use  only 

Alaska 

Bldg.  400 

Fort  Richardson 

Ft  Richardson  AK  99505- 

Landholding  Agency:  Army . 

Property  Number  219440400 

Status:  Unutilized 

Comment:  13056  sq.  ft,  2-story  wood  frame, 

presence  of  lead  paint  and  asbestos,  off-site 

use  only 
Bldg.  402 
Fort  Richardson 
Ft  Richardson  AK  99505- 
L,andholding  Agency:  Army 
Property  Number  219440401 
Status:  Unutilized 
Comment:  13056  sq.  ft,  2-story  wood. 

presence  of  lead  paint  and  asbestos,  off-site 

use  only 
Bldg.  407 
Fort  Richardson 
Ft  Richardson  AK  99505- 
Landholding  Agency:  Army 
Property  Number  219440402 
Status:  Unutilized 
Comment:  13056  sq.  ft,  2-story  wood  frame, 

presence  of  lead  paint  and  asbestos,  ofbite 

use  only 

Bldg.  1168 
Fort  Wainwright 

Ft.  Wainwright  AK  Co:  Fairbanks  AK  99703- 
Landholding  Agency:  Army 
Property  Number  2196610636 
Status:  Unutilized 

Comment  6455  sq.  ft.  concrete,  presence  of 
asbestos,  most  recent  use — warehouse 

Arizona 

Bldg.  81001 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240720 

Status:  Unutilized 

Comment:  4386  aq.  ft,  2  story  wood  bame, 
possible  asbestos,  most  recent  use — 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only 

Bldg.  81020 
FcKt  Huachuca 


Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Aimy 

Property  Number  219240722 

Status:  Unutilized 

Comment  4386  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  most  recent  use — 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only 

Bldg.  67204 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240723 

Status:  Unutilized 

Comment:  4332  sq.  ft..  2  story  wood  frame, 
possible  asbestos,  most  recent  use — 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only 

Bldg.  66151 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240728 

Status:  Unutilized 

Comment:  4194  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only 

Bldg.  67108 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240733 

Status:  Unutilized 

Comment:  2403  sq.  ft.  2  story  wood  fr^me, 
possible  asbestos.jnost  recent  use — 
classrooms,  schedlkd  to  become  vacant  in 
6  months,  off-site  use  only 

Bldg.  71116 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240735 

Status:  Unutilized 

Comment:  3470  sq.  ft,  2  story  wood  frame, 
possible  asl)esto8.  most  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only 

Bldg.  71215 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240736 

Status:  Unutilized 

Comment  4854  sq.  ft,  2  story  wood  fr^me. 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only 

Bldg.  70110 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240739 

Status:  Unutilized 

Comment:  2675  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70111 

FOTt  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240740 

Status:  Unutilized 


Comment:  2800  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70113 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240741 

Status:  Unutilized 

Comment:  2800  sq.  ft.  1  story  wood  fr^me. 
possible  asbestos,  scheduled  to  l>ecome 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70114 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240742 

Status:  Unutilized 

Comment:  2544  sq.  ft.,  1  story  wood  fiwne, 
{xtssible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70115 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240743 

Status:  Unutilized 

Comment:  2544  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70123 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240744 

Status:  Unutilized 

Comment:  3298  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70124 

Fort  Huachuca 

Sierra  VisU  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240745 

Status:  Unutilized 

Comment:  3298  sq.  ft.,  1  story  wood  frwne, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70126 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240746 

Status:  Unutilized 

Comment:  3343  sq.  it,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  82013 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240752 

Status:  Unutilixod 

Comment:  2193  sq.  ft.,  1  story  wood  fr^me. 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  90327 
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Fort  Muachuca 

Sieira  Vista  G>:  Cochise  AZ  85635- 
Landholding  Agency:  Anny 
Property  Number:  219240753 
Status:  Unutilized 

Comment:  279  sq.  ft.,  1  story  wood  firame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 
Bldg.  82007 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219240755 
Status:  Unutilized 

Comment:  4386  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
storehouse,  off-site  use  only 
Bldg.  82009 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219240756 
Status:  Unutilized 

Comment:  2444  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
storehouse,  off-site  use  only 
Bldg.  70217,  Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Anny 
Property  Number  219310293 
Status:  Excess 

Comment:  304  sq.  ft.,  1  story  concrete  block, 
presence  of  asbestos,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  80010,  Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219310294 
Status:  Excess 

Comment:  2318  sq.  ft.,  1  story  wood, 
presence  of  asbestos,  most  recent  use — 
admin. 

Bldg.  84103,  Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219310296 

Status:  Excess 

Comment:  984  sq.  ft.,  l-story,  presence  of 

asbestos  and  lead  paint,  most  recent  use — 

admin. 

Bldg.  67101,  Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Aimy 
Property  Number  219310297 
Status:  Excess 
Comment:  2216  sq.  ft.  1 -story  wood, 

presence  of  asbestos  and  lead  paint,  most 

recent  use — classroom 
Bldg.  30012.  Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219310298 
Status:  Excess 
Comment:  237  sq.  ft.,  1-story  block,  most 

recent  use — storage 
Bldg.  67221 
U.S.  Army  Intelligence  Center,  Fart 

Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landbolding  Agency:  Army 
Property  Number  2193330235 


Status:  Unutilized 

Comment:  1068  sq.  ft.,  l-story  wood, 
presence  of  asbestos,  most  recent  use — 
office,  off-site  use  only 

Bldg.  83102 

U.S.  Army  Intelligence  Center,  Fort 
Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219330236  , 

Status:  Unutilized  \^ 

Comment:  984  sq.  ft.,  l-story  wood,  presence 
of  asbestos,  most  recent  use— office,  off-site 
use  only 

Bldg.  84010 

U.S.  Army  Intelligence  Center,  Fort 
Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219330237 

Status:  Unutilized 

Comment:  2147  sq.  ft.,  l-story  wood, 
presence  of  asbestos,  most  recent  use- 
office,  off-site  use  only 

Bldg.  67116 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219410243 

Status:  Unutilized 

Comment:  1784  sq.  ft.,  l-story;  wood;  most 
recent  use — admin.;  off-site  use  only 

Bldg.  67205 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Amiy 

Property  Number  21941^44 

Status:  Unutilized 

Comment:  2166  sq.  ft.,  2  story;  wood;  most 

recent  use — admin.;  off-site  use  only 
Bldg.  67207 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219410245 
Status:  Unutilized 
Comment:  2166  sq.  ft.,  2  story;  wood;  most 

recent  use — admin.;  off-site  use  only 
Bldg.  67213 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219410246 
Status:  Unutilized 
Comment:  2594  sq.  ft.,  1  story;  wood;  most 

recent  use— adinin.;  off-site  use  only 
Bldg.  73913 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219410247 
Status:  Unutilized 
Comment:  910  sq.  ft..  1  story;  wood;  most 

recent  use — adjmin.;  off-site  use  only 
Bldg.  80001 

Fort  Huachuca  " 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219410246 
Status:  Unutilized 
Comment:  1958  sq.  ft,  2  stwy;  wood;  most 

recent  use— admin.;  off-site  use  only 
Bldg.  83027 
Fort  Huachuca 
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Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219410249 

Status:  Unutilized 

Conmient:  1993  sq.  ft.,  2  story;  wood;  most 

recent  use — admin.;  off-site  use  only 
Bldg.  84007 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219410250 
Status:  Unutilized 
Comment:  2000  sq.  ft.,  2  story;  wood;  most 

recent  use — admin.;  off-site  use  only 
Bldg.  68320 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219410251 
Status:  Unutilized 
Comment:  1531  sq.  ft.,  1  story;  wood;  most 

recent  use — recreation  center,  off-site  use 

only 

Bldg.  30126 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise,  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219410252 

Status:  Unutilized 

Comment:  9324  sq.  ft,  l-story;  wood;  most 

recent  use — maintenance;  off-site  use  only 
Bldg.  84014 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise,  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219410253 
Status:  Unutilized 
Comment:  2260  sq.  ft.,  l-story;  wood;  most 

recent  use — maintenance;  off-site  use  only 
Bldg.  S-106 
Yuma  Proving  Ground 
Yuma  Co:  Yuma/La  Paz  AZ  85365-9104 
Landholding  Agency:  Army 
Property  Number  219420345 
Status:  Unutilized 
Comment:  lioi  sq.  ft,  l-story;  cold  storage 

bldg.,  needs  re[>air 
Bldg.  67210,  67217 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise,  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219420347 
Status:  Unutilized 
Comment:  1165  sq.  ft.,  l-story  wood; 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only 
Bldg.  80005 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise.  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219430245 
Status:  Unutilized 
Conmient:  1718  sq.  ft.,  l-story,  wood  frame. 

most  recent  use — instructional  bldg.,  needs 

repair,  off-site  use  only 
Bldg.  80006 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise,  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219430246 
Status:  Unutilized 
Comment:  1628  sq.  ft.,  l-story,  wood  frame, 

moat  recent  use — instructional  bldg.,  needs 

repair,  off-site  use  only 


Bldg.  83023 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise,  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219430247 

Status:  Unutilized 

Comment:  1648  sq.  ft.,  l-story,  wood  fr'ame, 

most  recent  use — instructional  bldg.,  needs 

repair,  off-site  use  only 
Bldg.  81027 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise,  AZ  85635- 
Landholding  Agency:  Army 
Property  Nimiber  219430248 
Status:  Unutilized 
Comment:  2193  sq.  ft,  2-story,  wood  frame, 

most  recent  use — admin.,  needs  repairs, 

off-site  use  only 

Bldg.  81028 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise,  AZ  85635- 

Landholding  Agency:  Anny 

Property  Number:  219430249 

Status:  Unutilized 

Comment:  2193  sq.  ft.,  2-story,  wood  frame, 
most  recent  use— admin.,  needs  repair,  off- 
site  use  only 

Bldg.  80111 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise,  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219430250 

Status:  Unutilized 

Conoment:  2032  sq.  ft.,  l-story,  wood  frame, 
most  recent  use — instructional  bldg.,  needs 
repair,  off-site  use  only 

Bldg.  503,  Yuma  Proving  Ground 

Yuma  Co:  Yunu  AZ  85365-9104 

Landholding  Agency:  Army 

Property  Number  219520073 

Status:  Unutilized 

Comment:  3789  sq.  ft.,  2-story,  major 
structural  changes  required  to  meet  floor 
loading  &  fire  code  requirements,  presence 
of  asbestos 

9  Classroom  Facilities 
Fort  Huachuca 

Siena  Vista  Co:  Cochise,  AZ  85635- 
Location:  Bldgs.  67111.  67118.  67124,  67209, 

81005,  81006,  81008,  83024.  84003 
Landholding  Agency:  Army 
Property  Number  219520158 
Status:  Excess 
Comment:  1044-2602  sq.  ft.,  1-2  story, 

presence  of  asbestos  and  lead  base  paint, 

off-site  use  only 

Bldg.  67214 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise,  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219520159 

Status:  Excess 

Comment:  955  sq.  ft,  l-story,  most  recent 

use — rec.  bldg..  presence  of  asbestos  &  lead 

base  paint,  off-site  use  only 
2  Storage  Facilities 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise,  AZ  85635- 
Location:  Bldgs.  72320,  80017 
Landholding  Agency:  Army 
Property  Number  219520160 
Status:  Excess 
Comment:  2340  sq.  ft.,  1-2  story,  (xesenca  of 

asbestos  &  lead  base  paint,  off-site  use  only 

10  Admin.  Facilities 


Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Location:  Bldgs.  8002S,  80027,  80028,  80102. 

81002,  81009,  81102,  83025,  83026,  84008 
Landholding  Agency:  Army 
Property  Number  219520161 
Status;  Excess 
Comment:  996-2193  sq.  ft.,  1-2  story, 

presence  of  asbestos  and  lead  base  paint, 

off-site  use  only 

12  Admin.  Facilities 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Location:  Bldgs.  67110,  67114,  67115,  67121, 

67122,  67226,  67228,  70122,  80008,  80009, 

80013, 80024 
Landholding  Agency:  Army 
Property  Number  219520162 
Status:  Excess 
Comment:  1041-3298  sq.  ft,  1-2  story, 

presence  of  asbestos  and  lead  base  paint, 

off-site  use  only 

10  Barracks 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Location:  Bldgs.  67102-67106, 67125-67129 

Landholding  Agency:  Army 

Property  Number  219520163 

Status:  Excess 

Comment:  1352-2291  sq.  ft,  2-story, 

presence  of  asbestos  and  lead  base  paint, 

off-site  use  only 

Bldg.  73902 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219610638 

Status:  Unutilized 

Comment:  5355  sq.  ft.,  presence  of  asbestos, 

most  recent  use— maintenance,  off-site  use 

only 

9  Bldgs. 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Location:  82002,  82027,  82028,  83021,  83022, 

85008,  85009,  85027,  85028 
Landholding  Agency:  Army 
Property  Number  219610639 
Status:  Unutilized 
Comment:  various  sq.  ft.,  presence  of 

asbestos,  most  recent  use — off-site  use  only 
Bldg.  85005 
~  Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219610640 
Status:  Unutilized 
Comment:  3515  sq.  ft.,  presence  of  asbestos, 

most  recent  use — dining  off-site  use  only 
21  Bldgs. 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Location:  66057,  66152-66155,  66157-66159, 

67201,  80020,  82105,  82106,  83013,  83017, 

83020,  84002,  84017,  85015,  85017,  85102, 

85105 
Landholding  Agency:  Army 
Property  Number  219610641 
Status:  Unutilized 
Comment:  various  sq.  ft.,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 

Bldg.  66055 

Fort  Huachuca 

Sieira  Vista  Co:  Cochise  AZ  85635- 


Landholding  Agency:  Army 

Property  Number  219610642 

Status:  Unutilized 

Comment:  1946  sq.  ft.,  presence  of  asbestos, 

most  recent  use — recreation,  off-site  use 

only 

7  Bldgs. 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Location:  71210,  71211,  80002.  80014,  82005, 

82006.  85103 
Landholding  Agency:  Army 
Property  Number  219610644 
Status:  Unutilized 
Comment:  various  sq.  ft.,  presence  of 

asbestos,  most  recent  use — classrooms,  off 

site  use  only 
Bldgs.  13548,  72918 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Nimiber  219620663 
Status:  Unutilized 
Conunent:  #13548=2048  sq.  ft,  most  recent 

use — maint.  shop,  #72918=2822  sq.  ft. 

most  recent  use — storage.  {>ossible 

asbestos/lead  base  p>aint,  off  site  use  only 
Bldg.  71117 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219630124 
Status:  Unutilized 
Comment:  5888  sq.  ft.,  possible  asbestos, 

most  recent  use— classroom,  off-site  use 

only 

Bldg.  66156 

Fort  Huachuca 

Siena  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219640196 

Status:  Unutilized 

Comment:  2014  sq.  ft,  presence  of  asbestos/ 

lead  based  paint,  most  recent  use — admin.. 

off-site  use  only 

Bldg.  71922 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219640197 

Status:  unutilized 

Comment:  1013  sq.  ft,  presence  of  asbestos/ 

lead  based  paint,  most  recent  use — admin., 

off-site  use  only 

Bldg.  41410 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219640508 

Status:  Unutilized 

Comment:  582  sq.  ft,  presence  of  lead  base 

paint,  most  recent  use— off-site  use  only 
Bldg.  71916 
Fort  Huachuca 

Siena  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219640509 
Status:  Unutilized 
Comment:  1225  sq.  ft,  presence  of  asbestos/ 

lead  based  paint,  most  recent  use — storage, 

off-site  use  only 

11  Bldgs.,  Fort  Huachuca  #31209,  31210, 
31211,  81104.  82001,  82010,  84025,  84026, 
84027,  84028,  84105 
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Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219640510 
Sutiis:  Unutilized 

CcmuneDt:  various  sq.  ft. ,  presence  of 
asbestos/lead  base  paint,  off-site  use  only 

California 

Stevens  Hall 

U.S.  Army  Reserve  Center 
Modesto  Co:  Stanislaus  CA  95351-0408 
Landholding  Agency:  Army 
Property  Number  219640511 
Status:  Unutilized 

Comment:  12836  sq.  ft.,  most  recent  use — 
office/ training 

Colorado 

Bldg.  T-106 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630125 

Status:  Unutilized 

Comment:  25749  sq.  ft.,  poor  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — storage,  off-site  use  only 

Bldg.  T-222 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630126 

Status:  Unutilized 

Comment:  2750  sq.  ft.,  poor  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — storage,  off-site  use  only 

Bldg.  P-1008 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  21«630127 

Status:  Unutilized 

Comment:  3362  sq.  ft.,  fair  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — service  outlet,  off-site  use  only 

Bldg.  T-1302 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number.  219630128 

Status:  Unutilized 

Comment:  18259  sq.  ft.,  possible  asbestos/ 
lead  based  paint,  most  recent  use — 
maintenance  shop,  off-site  use  only 

Bldg.  T-1401 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number  219630129 
Status:  Unutilized 

Comment  327  sq.  ft.,  poor  condition,  most 
recent  use — storehouse,  off-site  use  only 

Bldg.  T-1441 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630130 

Status:  Unutilized 

Comment- 1500  sq.  ft,  poor  coodition, 
possible  asbestos/lead  based  paint,  most 
recent  uee— admin.,  off-site  use  ooly 

Bldg.  T-1827 

FortCaiaon 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 


Property  Number  219630132 

Status:  Unutilized 

Comment:  2488  sq.  ft.,  poor  condition. 

possible  asbestos,  most  recent  use — service 

outlet,  off-site  use  only 
Bldg.  T-2438 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number  219630133 
Status:  Unutilized 
Comment:  4020  sq.  ft.,  fair  condition jnost 

recent  use — instruction  bldg.,  off-site  use 

only 

Bldg.  2739 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630134 

Status:  Unutilized 

Comment:  3880  sq.  ft.,  possible  asbestos, 
most  recent  use — maintenance  shop,  off- 
site  use  only 

Bldg.  T-2946 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630135 

Status:  Unutilized 

Comment:  5830  sq.  ft.,  poor  condition, 
possible  asbestos,  most  recent  use — 
maintenance  shop,  off-site  use  only 

Bldg.  T-6043 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630136 

Status:  Unutilized 

Comment:  10225  sq.  ft.,  poor  condition, 
{XMsible  asbestos,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  T-6052 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630137 

Status:  Unutilized 

Comment:  4458  sq.  ft.,  poor  condition, 
possible  asbestos,  most  recent  use — 
maintenance  shop,  off-site  use  only 

Bldg.  T-6084 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630138 

Status:  Unutilized 

Comment:  10183  sq.  ft.,  poor  condition, 
possible  asbestos/lead  based  ptaint,  most 
recent  use — training,  off-site  use  only 

Bldg.  T-6089 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630139 

Status:  Unutilized 

Comment:  3150  sq.  ft.,  poor  condition, 
possible  asbestos,  most  recent  use— service 
ouUet.  off-site  use  only 

Bldg.  S-6221 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  219630140 

Status:  Unutilized 


Comment:  5798  sq.  ft.,  fait  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — warehouse,  off-site  use  only 

Bldg.  S-6226 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630141 

Status:  Unutilized 

Comment:  13154  sq.  ft.,  fair  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  S-6229 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630142 

Status:  Unutilized 

Comment:  480  sq.  ft.,  poor  condition, 
possible  asbestos/lead  based  piaint,  most 
recent  use — generator  plant,  off-site  use 
only 

Bldg.  S-6230 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630143 

Status:  Unutilized 

Comment:  13154  sq.  ft.,  fair  condition, 
possible  asbestos/lead  based  f>aint,  most 
recent  use— admin.,  off-site  use  only 

Bldg.  S-6235 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630144 

Status:  Unutilized 

Comment:  10038  sq.  ft.,  poor  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  S-6240 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630145 

Status:  Unutilized 

Comment:  9985  sq.  ft.,  poor  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  S-6241 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630146 

Statiis:  Unutilized 

Comment:  10038  sq.  ft,  poor  condition, 
possible  asbestos/lead  based  paint,  off-site 
use  only 

Bldg.  S-6243 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630147 

Status:  Unutilized 

Conmient:  12745  sq.  ft.,  poor  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — storage,  off-site  use  only 

Bldgs.  6244.  6247 

FortCaison 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency;  Army 

Property  Nimiber  219630148 

Status:  Unutilized 


Comment:  feir  condition,  possible  asbestos/ 

lead  based  paint,  most  recent  use — admin., 

off-site  use  only 
Bldgs.  S-6245,  S-6246 
Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number  219630149 
Status:  Unutilized 
Conunent:  fiair  condition,  possible  asbestos/ 

lead  based  paint,  most  recent  use — 

barracks,  off-site  use  only 
Bldgs.  S-«248,  S-6249 
Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number  219630150 
Status:  Unutilized 
Conmient:  f>oor  condition,  possible  asbestos/ 

lead  based  [Mint,  most  recent  use — admin., 

off-site  use  only 

Bldg.  S-6251 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630151 

Status:  Unutilized 

Comment:  11906  sq.  ft.,  fair  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — recreation,  off-site  use  only 

Bldg.  S-6260 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630152 

Status:  Unutilized 

Conmient:  2953  sq.  ft.,  £air  condition, 
possible  asbestcw/lead  based  p>aint.  most 
recent  use — comm.  bldg.,  off-site  use  only 

Bldg.  S-6261 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630153 

Status:  Unutilized 

Conunent:  7778  sq.  ft,  fair  condition, 
possible  asbestos/lead  based  fkaint.  most 
recent  use — storage,  off-site  use  only 

Georgia 

Bldg.  5390 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219010137 

Status:  Unutilized 

Comment:  2432  sq.  ft.;  most  recent  use — 

dining  room;  needs  rehab. 
Bldg.  5362 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219010147 
Status:  Unutilized 
Comment:  5559  sq.  ft.;  most  recent  use — 

service  club;  needs  rehab. 
Bldg.  5392 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219010151 
Status:  Unutilized 
Comment:  2432  sq.  ft.;  most  recent  use — 

dining  room;  needs  rehab. 
Bldg.  5391 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219010152 


Status:  Unutilized 

Comment:  2432  sq.  ft.;  most  recent 

dining  room  needs  rehab. 
Bldg.  4487 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  3ig0S- 
Landholding  Agency:  Army 
Property  Number  219011681 
Status:  Unutilized 
Comment:  1868  sq.  ft.;  most  recent  use — 

telephone  exchange  bldg.;  needs 

substantial  rehabilitation;  1  floor. 
Bldg.  4319 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  3190;>- 
Landholding  Agency:  Army 
Property  Number  219011683 
Status:  Unutilized 
Comment:  2584  sq.  ft.;  most  recent  use — 

vehicle  maintenance  shop;  needs 

substantial  rehabilitation;  1  floor. 
Bldg.  3400 
Port  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219011694 
Status:  Unutilized 
Comment:  2570  sq.  ft.;  most  recent  use — ^fire 

station;  needs  substantial  rehabilitation;  1 

floor 

Bldg.  2285 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011704 

Status:  Unutilized 

Comment  4574  sq.  ft.;  most  recent  use — 

clinic;  needs  substantial  rehabilitation;  1 

floor. 

Bldg.  4092 

Fort  Benning 

Fort  Beiming  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011709 

Status:  Unutilized 

Comment:  336  sq.  ft.;  most  recent  use — 

inflammable  materials  storage;  needs 

substantial  rehabilitation;  1  floor. 
Bldg.  4089 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Niunber  219011710 
Status:  Unutilized 
Comment:  176  sq.  ft.;  most  recent  use — gas 

station;  needs  substantial  rehabilitation;  1 

floor. 

Bldg.  1235 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219014887 

Status:  Unutilized 

Comment:  9367  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use — General 

Storehouse. 
Bldg.  1236 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219014888 
Status:  Unutilized 
Comment:  9367  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use — General 

Storehouse. 
Bldg.  1251 


Fort  Benning  Co:  Muscogee  GA  31905-   - 

Landholding  Agency:  Army 

Property  Number  219014889 

Status:  Unutilized 

Comment:  18385  sq.  ft;  1  stcwy  building; 

needs  rehab;  most  recent  use — ^Arms  Repair 

Shop. 

Bldg.  4491 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219014916 

Status:  Unutilized 

Comment:  18240  sq.  ft.;  1  stay  building; 

needs  rehab;  most  recent  use — Vehicle 

maintenance  shop. 
Bldg.  4633 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219014919 
Status:  Unutilized 
Comment  5069  sq.  ft;  1  story  building; 

needs  rehab;  most  recent  use — Training 

Building. 
Bldg.  2150 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholdlng  Agency:  Army 
Property  Number  219120258 
Status:  Unutilized 
Comment  3909  sq.  ft;  1  story,  needs  rehab; 

most  recent  use — general  inst  bldg. 
Bldg.  2409 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219120263 
Status:  Unutilized 
Comment:  9348  sq.  ft;  1  story  building; 

needs  rehab;  most  recent  use— general 

purpose  warehouse. 
Bldg.  2590 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landbolding  Agency:  Army 
Property  Number  219120265 
Status:  Unutilized 
Comment  3132  sq.  ft;  1  story;  needs  rehab; 

most  recent  use — ^vehicle  maintenance 

shop. 

Bldg.  3828 

Fort  Benning  Co:  Muscogee  GA  3190S- 

Landholding  Agency:  Army 

Property  Number  219120266 

Status:  Unutilized 

Comment:  628  sq.  ft;  1  story;  needs  rehab; 

most  recent  use — general  storehouse. 
Bldg.  3086,  Fort  Benning 
Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219220689 
Status:  Unutilized 
Comment:  4720  sq.  ft.;  2  story,  most  recent 

use — barracks,  needs  major  rehab,  off-site 

removal  only. 

Bldg.  3089,  Fort  Benning 

Ft.  Benning  Co;  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220689 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2  story,  most  recent 

use — barracks,  needs  major  rehab,  off-site 

removal  only. 

Bldg.  1252.  Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
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Landholding  Agency:  Anny 

Property  Number.  219220694 

Status:  Unutilized 

Comment:  583  sq.  ft.;  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  1733.  Fort  Beoning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220698 

Status:  Unutilized 

Comment:  9375  sq.  ft.;  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  3083.  Fort  Benning 

Fort  Benning  Co:  Muscogee  CA  31905- 

Landbolding  Agency:  Army 

Property  Number  219220699 

Status:  Unutilized 

Comment:  1372  sq.  fL;  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  3856,  Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number.  219220703 

Status:  Unutilized 

Comment:  4111  sq.  ft.;  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4881.  Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220707 

Status:  Unutilized 

Comment:  2449  sq.  ft.;  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4963,  Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Array 

Property  Number  219220710 

Status:  Unutilized 

Comment:  6077  sq.  ft.;  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  2396,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220712 

Status:  Unutilized 

Comment:  9786  sq.  ft.,  1  story,  most  recent 
use — dining  facility,  needs  major  rehab, 
off-site  removal  only. 

Bldg.  3085.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220715 

Status:  Unutilized 

Comment:  2253  sq.  ft.  1  story,  most  recent 
use — dining  facility,  needs  major  rehab, 
off-site  removal  only. 

Bldg.  4882.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landhoiding  Agency:  Army 

Property  Number  219220727 

Status:  Unutilized 

Comment:  6077  sq.  ft..  1  story,  most  recent 
use — storage,  needs  repairs,  off-site 
removal  only. 

Bldg.  4967.  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220728 


Status:  Unutilized 

Conmient:  6077  sq.  ft..  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only. 
Bldg.  5396,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219220734 
Status:  Unutilized 
Comment:  10944  sq.  ft.  1  story,  most  recent 

use — general  instruction  bldg.,  needs  major 

rehab,  off-site  removal  only. 
Bldg.  247.  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219220735 
Status:  Unutilized 
Comment:  1144  sq.  ft..  1  story,  most  recent 

use — offices,  needs  major  rehab,  off-site 

removal  only. 
Bldg.  4977.  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219220736 
Status:  Unutilized 
Comment:  192  sq.  ft..  1  story,  most  recent 

use — offices,  need  repairs,  off-site  removal 

only. 
Bldg.  4944.  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219220747 
Status:  Unutilized 
Comment:  6400  sq.  ft..  1  story,  most  recent 

use — vehicle  maintenance  shop,  need 

repairs,  off-site  removal  only. 
Bldg.  4960.  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219220752 
Status:  Unutilized 
Comment:  3335  sq.  ft..  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only. 
Bldg.  4969.  Fort  Benning 
Ft.  Benning  Co;  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219220753 
Status:  Unutilized 
Conunent:  8416  sq.  ft..  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only. 
Bldg.  1758.  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219220755 
Status:  Unutilized 
Comment:  7817  sq.  ft.  1  story,  most  recent 

use — warehouse,  needs  major  rehab,  off- 
site  removal  only. 
Bldg.  3817.  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219220758 
Status:  Unutilized 
Comment:  4000  sq.  ft.,  1  story,  most  recent 

use — warehouse,  needs  major  rehab,  off- 
site  removal  only. 
Bldg.  4884,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219220762 
Status:  Unutilized 


Conoment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only. 

Bldg.  4964,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220763 

Status:  Unutilized 

Conunent:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- . 
site  removal  only. 

Bldg.  4966,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220764 

Status:  Unutilized 

Comment:  2000  sq.  ft.  1  story,  most  recent 
use — headquarters  bldg..  need  repairs,  off- 
site  removal  only. 

Bldg.  4679,  Fort  Benning 

Ft.  Benning  Co:  Muscognee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219220767 

Status:  Unutilized 

Comment:  8657  sq.  ff..  1  story,  most  recent 
use — supply  bldg..  needs  major  rehab,  off- 
site  removaJ  only. 

Bldg.  4883.  Fort  Benning 

Ft.  Benning  Co:  Muscognee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220768 

Status:  Unutilized 

Comment:  2600  sq.  ft..  1  story,  most  recent 
use — supply  bldg..  needs  repairs,  off-site 
removal  only. 

Bldg.  4965.  Fort  Benning 

Ft.  Benning  Co:  Muscognee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220769 

Status:  Unutilized 

Conunent:  7713  sq.  ft..  1  story,  most  recent 
use — supply  bldg. .  needs  repairs,  off-site 
removal  only. 

Bldg.  2513.  Fort  Benning 

Ft.  Benning  Co:  Muscognee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220770 

Status:  Unutilized 

Conunent:  9483  sq.  ft..  1  story,  most  recent 
use — training  center,  needs  major  rehab, 
off-site  removal  only. 

Bldg.  2526.  Fort  Benning 

Ft.  Benning  Co:  Muscognee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220771 

Status:  Unutilized 

Comment:  11855  sq.  ft..  1  story,  most  recent 
use — training  center,  needs  major  rehab, 
off-site  removal  only.  >- 

Bldg.  2589.  Fort  Benning 

Ft  Benning  Co:  Muscognee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220772 

Status:  Unutilized 

Comment:  146  sq.  ft..  1  story,  most  recent 
use — training  bldg..  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4945.  Fort  Benning 

Ft.  Benning  Co:  Muscognee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220779 

Status:  Unutilized 

Comment:  220  sq.  ft..  1  story,  most  recent 
use — gas  station,  needs  major  rehab,  off- 
site  removal  only. 


Bldg.  4979.  Fort  Benning 

Ft.  Benning  Co:  Muscognee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220780 

Status:  Unutilized 

Comment:  400  sq.  ft.,  1  story,  most  recent 

use — oil  house,  needs  repairs,  off-site 

removal  only. 
Bldg.  4627,  Fort  Benning 
Ft.  Benning  Co:  Muscognee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219220786 
Status:  Unutilized 
Comment:  1676  sq.  ft.,  1  story,  most  recent 

use — sentry  station,  needs  majw  rehab,  off- 
site  removal  only. 
Bldg.  4114.  Fort  Benning 
Ft.  Benning  Co:  Muscognee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310407 
Status:  Unutilized 
Comment:  4425  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 
Bldg.  4117,  Fort  Beiming 
Ft.  Benning  Co:  Muscognee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310408 
Status:  Unutilized 
Comment:  4425  sq.  ft,  2-stoTy,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 
Bldg.  4118.  Fort  Benning 
Ft  Benning  Co:  Muscognee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310409 
Sutus:  Unutilized 
Conunent:  4425  sq.  ft,  2-stray,  needs  rehab., 

most  recent  use — barracks,  off-site  use 

only. 
Bldg.  4125.  Fort  Benning 
Ft.  Benning  Co:  Muscognee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310410 
Status:  Unutilized 
Comment:  4425  sq.  ft,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 
Bldg.  4126.  Fort  Benning 
Ft.  Benning  Co:  Muscognee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310411 
Status:  Unutilized 
Comment:  4425  sq.  ft.,  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4129,  Fort  Benning 

Ft  Benning  Co:  Muscognee  CA  31905- 

Landholding  Agency:  Army 

Property  Number  219310412 

Status:  Unutilized 

Comment:  4425  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use— barracks,  off-site  use 

only. 
Bldg.  4130,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310413 
Status:  Unutilized 
Comment:  4425  sq.  ft..  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4137,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 


Property  Niunber  219310414 

Status:  Unutilized 

Comment:  4425  sq.  ft..  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4138,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310415 
Status:  Unutilized 
Comment:  4425  sq.  ft.  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4140,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310416 
Status:  Unutilized 
Comment:  4425  sq.  ft..  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4004,  Fort  Beiming 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310418 
Status:  Unutilized 
Comment  4720  sq.  ft..  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4106,  Fort  Benning 
Ft  Beiming  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310425 
Status:  Unutilized 
Conunent:  4720  sq.  ft..  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4115,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310426 
Status:  Unutilized 
Comment:  4720  sq.  ft.  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4116.  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310427 
Status:  Unutilized 
Comment-  4720  sq.  ft,  2-«tCRy,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4127,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310428 
Status:  Unutilized 
Comment:  4720  sq.  ft,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4128.  Fort  Benning  , 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landbolding  Agency:  Army 
Property  Number  219310429 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  2-8tory,  needs  rehab, 

most  recent  use— barracks,  off-site  use  only 
Bldg.  4139.  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310430 
Status:  Unutilized 
Comment:  4720  sq.  ft.  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4149.  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310431 
Status:  Unutilized 
Comment  4720  sq.  ft,  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use  only 


Bldg.  4150.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310432 

Status:  Unutilized 

Conunent:  4720  sq.  ft..  2-8tory,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4112,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310436 
Stattis:  Unutilized 
Comment:  1144  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only 

Bldg.  4119,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310437 

Status:  Unutilized 

Comment:  1144  sq.  ft,  2-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only 
Bldg.  4124,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310438 
Sutus:  Unutilized 
Comment:  1144  aq.  ft,  l-«tory,  needs  rehab, 

most  recent  use— day  romn,  off-site  use 

only 
Bldg.  4141,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310439 . 
Status:  Unutilized 
Comment  1144  sq.  ft,  l-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only 
Bldg.  4136.  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholdlng  Agency:  Army   ^ 
Property  Number  219310440 
Status:  Unutilized 
Conmient:  1144  sq.  ft,  1-story,  needs  rehab, 

most  recent  use-^lay  room,  off-site  use 

only 
Bldg.  4131,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310441 
Status:  Unutilized 
Comment  1144  sq.  ft,  1-story,  needs  rehab, 

most  recent  use— <lay  rocMn.  off-site  use 

only 
Bldg.  4108.  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310442 
Status:  Unutilized 
Comment:  1171  sq.  ft..  1-story,  needs  rehab. 

most  recent  use— day  room,  off-site  use 

only 
Bldg.  1835,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  3190S- 
Landholding  Agency:  Army 
Property  Number  219310443 
Status:  Unutilized 
Comment:  1712  sq.  ff..  1 -story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only 
Bldg.  4107,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
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Property  Number  219310446 

Status:  Unutilized 

Conunent:  4720  sq.  ft.,  2-stOTy,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only 
Bldg.  3072,  Fort  Beiming 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310447 
Status:  Unutilized 
Qxnment:  479  sq.  ft,  l-story,  needs  rehab, 

most  recent  use — hdqtrs.  bldg.,  off-site  use 

only 
Bldg.  4103,  Fort  Benning 
Ft  Benniag  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310449 
Status:  Unutilized 
Conunent:  1635  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — hdqtrs  bldg.,  off-site  use 

only 
Bldg.  4019.  Fori  Benning 
Ft  Benning  Co:  Muscogee  GA  3190&- 
Landholding  Agency:  Army 
Property  Number  219310451 
Status:  Unutilized 
Comment:  3270  sq.  ft,  2-atoty,  needs  rehab, 

most  recent  use — hdqtrs  bldg.,  off-site  use 

only 
Bldg.  4109,  Fort  Beiming 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310455 
Status:  Unutilized 
Comment:  2253  sq.  ft,  1-story,  needs  rehab, 

most  recent  use— dining  facility,  off-site 

use  only 
Bldg.  4135.  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310458 
Status:  Unutilized 
Comment:  3755  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use— dining  facility,  off-site 

use  only 
Bldg.  4123,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landbolding  Agency:  Army 
Property  Number  219310459 
Status:  Unutilized 
Comment  3755  sq.  ft.,  1 -story,  needs  rehab, 

most  recent  use— dining  facility,  off-site 

use  only 
Bldg.  4111.  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  3190S- 
Landholding  Agency:  Army 
Property  Number  219310460 
Status:  Unutilized 
Comment:  3755  sq.  ft,  l-stoty,  needs  rehab, 

most  recent  use— dining  facility,  off-site 

use  only 
Bldg.  4023,  Fort  Beiming 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310461 
Status:  UnutHized 
Comment  2269  sq.  ft,  1-story,  needs  rehab, 

most  recent  use— maintenance  shop,  off- 
site  use  only 
Bldg.  4024,  Fcvt  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21931046 
Status:  Unutilized 


Comment:  3281  sq.  ft.,  1-story,  need  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only 

Bldg.  4067,  Fort  Beiming 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310465 

Status:  Unutilized 

Comment:  4406  sq.  ft,  l-story,  needs  rehab, 
most  recent  use— edmin.  off-site  use  only 

Bldg.  4110,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310467 

Status:  Unutilized 

Comment  1017  sq.  ft,  l-story,  needs  rehab, 
most  recent  use — storehouse,  off-site  use 
only 

Bldg.  4122,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310466 

Status:  Unutilized 

Comment:  1017  sq.  ft.,  l-story,  need  rehab, 
most  recent  use — storehouse,  off-site  use 
only 

Bldg.  4134,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310469 

Status:  Unutilized 

Comment:  1017  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — storehouse,  off-site  use 

only 
Bldg.  4113.  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310473 
Status:  Unutilized 
Comment:  4425  sq.  ft..  2-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  10847,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Nuinber  219310476 
Status:  Unutilized 
Comment:  1056  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — scout  bldg.,  off-site  use 

only 

Bldg.  10768,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310477 

Status:  Uaiiitilized 

Comment  1230  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use— scout  bldg.,  off-site  use 

only 
Bldg.  2683,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Nimiber  219310478 
Status:  Unutilized 
Comment:  1816  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — scout  bldg.,  off-site  use 

only 

Bldg.  4121,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310487 

Status:  Unutilized 

Comment:  1017  sq.  ft,  l-story,  needs  rehab, 

most  recent  use — arms  bldg.,  off-site  use 

only 

Bldg.  4133.  Fort  Benning 


Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310488 

Status:  Unutilized 

Comment:  1017  sq.  h.,  l-story,  needs  rehab, 

most  recent  use — arms  bldg.,  off-site  use 

only 

Bldg.  4143.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310489 

Status:  Unutilized 

Comment  1017  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — arms  bldg.,  off-site  use 

only 

Bldg.  4105.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310490 

Status:  Unutilized 

Comment  1416  sq.  ft.,  l-story.  needs  rehab. 

most  recent  use — arms  bldg..  off-site  use 

only 

Bldg.  26306 

Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219320225 

Status:  Unutilized 

Comment:  1272  sq.  ft.,  l-story  wood  frame. 

possible  asbestos,  need  repairs,  off-site  use 

only,  most  recent  use — storage. 
Bldg.  354,  Fort  Gordon 
Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219330259 
Status:  Unutilized 
Comment:  4237  sq.  ft.,  l-story  wood,  possible 

termite  damage,  needs  repair,  presence  of 

asbestos,  most  recent  use — offices,  off-site 

use  only 

Bldg.  355;  Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219330260 

Status:  Unutilized 

Comment:  4237  sq.  ft.,  l-story  wood,  needs 

repair,  presence  of  asbestos,  most  recent 

use — offices,  off-site  use  only 
Bldg.  356,  Fort  Gordon 
Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219330261 
Status:  Unutilized 
Comment  4237  sq.  ft.,  l-story  wood,  possible 

termite  damage,  needs  repair,  most  recent 

use— offices,  off-site  use  only 
Bldg.  377,  Fort  Gordon 
Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219330263 
Status:  Unutilized 
Comment:  4768  sq.  ft.,  l-story  wood,  needs 

repair,  presence  of  asbestos,  most  recent 

use— offices,  off-site  use  only 
Bldg.  19601,  Fort  Gordon 
Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219330268 
Statxis:  Unutilized 
Comment  2132  sq.  ft.,  l-story  wood,  possible 

termite  damag/B,  presence  of  asbestos,  most 

recent  use — offices,  off-site  use  only 
Bldg.  19602,  Fort  Gordon 


Ft  Gordon.  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219330269 
Status:  Unutilized 
Comment:  1555  sq.  ft.,  l-story  wood, 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  35503,  Fort  Gordon 
Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219330277  , 

Status:  Unutilized 
Comment:  2500  sq.  ft,  l-story  wood,  needs 

rehab,  most  recent  use— offices;,  off-site  use 

only 

Bldg.  332.  Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219330289 

Status:  Unutilized 

Comment:  5340  sq.  ft,  l-story  wood,  needs 
repair,  presence  of  asbestos,  most  recent 
use — laboratory,  off-site  use  only 

Bldg.  333,  Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219330290 

Status:  Unutilized 

Comment:  5340  sq.  ft.,  l-story  wood,  possible 
termite  damage,  needs  repair,  presence  of 
asbestos,  most  recent  use— laboratory,  off- 
site  use  only 

Bldg.  334,  Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219330291 

Status:  Unutilized 

Comment  4279  sq.  ft.  l-story  wood,  possible 
termite  damage,  presence  of  asbestos,  most 
recent  use — medical  admin.,  off-site  use 
only 

Bldg.  335,  Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219330292 

Status:  Unutilized 

Comment:. 4300  sq.  ft,  l-story  wood,  possible 
termite  damage,  needs  repair,  presence  of 
asbestos,  most  recent  use— laboratory,  off- 
site  use  only 

Bldg.  353,  Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219330293 

Status:  Unutilized 

Comment:  5157  sq.  ft.,  l-story  wood, 

presence  of  asbestos,  most  recent  use — 

laboratory,  off-site  use  only 
Bldg.  352,  Fort  Gordon 
Ft  Gordon  Co:  Richmond  GA  30905- 
Landhoiding  Agency:  Army 
Property  Number  219330294 
Status:  Unutilized 
Comment:  560  sq.  ft,  l-story  metal,  presence 

of  asbestos,  most  recent  use— equip. 

storage,  off-site  use  only 
Bldg.  10501.  Fort  Gordon 
Ft  GcHxion  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219410264 
Status:  Unutilized 
Comment:  2516  sq.  ft.  1  story;  wood;  needs 

rehab.;  most  recent  use — office;  off-site  use 

only. 
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Bldg.  10601.  Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landbolding  Agency:  Army 

Property  Number  219410265 

Status:  Unutilized 

Comment:  1334  sq.  ft.,  1  story;  wood;  most 

recent  use— office;  off-site  use  only 
Bldg.  20303,  Fort  Gordon 
Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219410266 
Status:  Unutilized 
Comment:  2736  sq.  ft,  1  story;  wood;  needs 

rehab.;  most  recent  use— office;  off-site  use 

only 

Bldg.  11813 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219410269 

Status:  Unutilized 

Comment  70  sq.  ft;  1  story;  metal;  needs 

rehab.;  most  recent  use — stcvage;  off-site 

use  only 

Bldg.  21314 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Nimiber  219410270 

Status:  Unutilized 

Comment  85  sq.  ft.;  1  story;  metal;  needs 

rehab.;  most  recent  use— storage;  off-site 

use  only 

Bldg.  951 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219410271 

Status:  Unutilized 

Comment  17,825  sq.  ft;  1  story;  wood;  needs 

rehab.;  most  recent  use — workshop;  off-site 

use  only 

Bldg.  12809 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Landhoiding  Agency:  Army 

Property  Number  219410272 

Status:  Unutilized 

Comment:  2788  sq.  ft.;  1  story;  wood;  needs 

rehab.;  most  recent  use— maintenance 

shop;  off-site  use  only 

Bldg.  10306 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219410273 

Status:  Unutilized 

Comment  195  sq.  ft;  1  story;  wood;  most 

recent  use— oil  stcvage  shed;  off-site  use 

only 

Bldg.  T-305,  Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219510103 

Status:  Excess 

Comment:  2340  sq.  ft;  l-stcxy;  most  recent 

use — hosp.  clinic,  jieed  rehab,  off-site  use 

only 

Bldg.  T-1414 

Hunter  Army  Airfield 
Savaimah  Co:  Chatham  GA  31409- 
Landholding  Agency:  Army 
Property  Number  219510106 
Status:  Excess 


Comment:  2000  sq.  ft.;  l-story;  most  recent 
use — office,  need  rehab,  off-site  use  only 

Bldg.  2813.  Ft  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Number  Army 

Property  Number  219520074 

Status:  Unutilized 

Comment:  40536  sq.  ft.,  4-story,  most  recant 
use — admin.,  needs  major  repair,  off-site 
use  only 

Bldg.  401 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landbolding  Agency:  Army 

Property  Number  219520076 

Status:  Unutilized 

Comment:  5167  sq.  ft,  l-story,  needs  major 

repair,  most  recent  use— office,  off-site  use 

only 

Bldg.  T-901 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Army 

Property  Number  219520077 

Status:  Unutilized 

Comment  1828  sq.  ft.  l-story.  needs  major 

repair,  most  recent  use— admin,  off-site  use 

only 

Bldg.  T-902 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Army 

Property  Ntmnber  21952(M78 

Status:  Unutilized 

Comment  1828  sq.  ft.  l-story.  needs  major 

repair,  most  recent  use    admin,  off-site  use 

only 

Bldg.  51202.  Fort  Gordon 
Ft  Gordon  Co;  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219520080 
Status:  Unutilized 

Comment  1555  sq.  ft.  l-story.  needs  repair, 
presence  of  lead  paint  most  recent  use — 
office,  off-site  use  only 
Bldg.  61401  and  91501 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219520132 
Status:  Unutilized 

Comment:  7036  sq.  ft  each.  2-8tory,  needs 
rehab,  presence  of  asbestos  ft  lead  base 
paint  most  recent  use — barracks,  off-site 
use  only 
Bldg.  2814,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219520133 
Status:  Unutilized 

Comment:  40536  sq.  ft,  4-story,  most  recent 
use — barracks  w/dining,  needs  major 
repair,  off-site  use  only 
Bldg.  90,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219520165 
Status:  Unutilized 

Conmient:  25065  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use--theater,  off-site  use  only 
Bldg.  1755,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219520170 
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Status:  Unutilized 

Comment:  3142  sq.  ft.  needs  rehab,  OKWt 

recent  use — maint.  shop,  off-site  use  only 
Bldg.  4051.  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219520175 
Status:  Unutilized 
Comment:  967  sq.  ft.,  1 -story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  A1618.  Fort  Gordon 
Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219520184 
Status:  Unutilized 
Comment:  2800  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storage,  presence  of 

asbestos  &  lead  base  paint,  off-site  use  only 
Bldg.  61404,  Fort  Gordon 
Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219520185 
Status:  Unutilized 
Comment:  3428  sq.  ft,  1-story,  most  recent 

use — maint.  shop,  needs  rehab,  presence  of 

asbestos  &  lead  base  paint,  off-site  use  only 
Bldg.  B1201 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219610649 
Status:  Unutilized 
Conmient:  980  sq.  ft.,  needs  repair,  most 

recent  use — office,  off-site  use  only 
Bldg.  2141 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219610655 
Status:  Unutilized 
Comment:  2283  sq.  ft.  needs  repair,  most 

recent  use — office,  off-site  use  only 
Bldg.  34300 
Fort  Gordon 

Ft.  Cordon  Co:  Richmond  GA  30905- 
Landbolding  Agency:  Army 
Property  Number  219620664 
Status:  Unutilized 
Comment  2525  sq.  ft,  most  recent  use — auto 

SVC  store,  possible  asbestos,  off-site  use 

(Mily 
Bldg.  T-425 
Hunter  Army  Airfield 
Savannah  Co:  Qiatham  GA  31409- 
Landholding  Agency:  Army 
Property  Number  219630155 
Status:  Unutilized 
Comment:  1367  sq.  ft,  needs  major  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  S-5608 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number  219630159 
Status:  Unutilized 
Comment:  2688  sq.  ft.  fair  condition,,  most 

recent  use — admiiL,  off-site  use  only 
Bldg.  S-7332 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314 
Landholding  Agency:  Army 
Property  Number  219630160 
Status:  Unutilizad 
CcHnment:  1140  sq.  ft,  fiur  condition,  most 

recent  use — adiniji.,  off-site  use  only 


Bldg.  T-202 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219630161 

Status:  Unutilized 

Comment:  2444  sq.  ft.,  needs  rehab,,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  T-336 
Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409- 
Landbolding  Agency:  Army 
Property  Number  219640512  u 

Status:  Unutilized 
Comment:  2284  sq.  ft.,  needs  major  repair, 

mtist  recent  use — admin.,  off-site  use  only 

Hawaii 

P-88 

Aliamanu  Military  Reservation 
Honolulu  Co:  Honolulu  HI  96818- 
Location:  Approximately  600  feet  &t>m  Main 

Gate  on  Aliamanu  Drive. 
Landholding  Agency:  Army 
Property  Number  219030324 
Status:  Unutilized 
Comment:  45.216  sq.  ft.  underground  tunnel 

complex,  pres.  of  asbestos  clean-up 

required  of  contamination,  use  of  respirator 

required  by  those  entering  property,  use 

limitations 
Bldg.  S-823 
Wheeler  Army  Airfield 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number  219520082 
Status:  Unutilized 
Comment:  3150  sq.  ft.,  2-story  wood  frame, 

most  recent  use— office,  off-site  use  only 
Bldg.  P-125 

Tripler  Army  Medical  Center 
Honolulu  Co:  Honolulu  HI  96859-5000 
Landholding  Agency:  Army 
Property  Number  219540013 
Status:  Excess 
Comment:  7987  sq.  ft,  need  major  repairs, 

most  recent  use— boiler  plant,  off-site  use 

only 
Bldg.  T-1191 
Schofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number  219610663 
Status:  Unutilized 
Comment:  7186  gross  sq.  ft,  termite  damage, 

roost  recent  use — range  support,  off-site 

use  only 
Bldg.  P-A3025 
Schofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number  219610665 
Status:  Unutilized 
Comment:  1093  gross  sq.  ft,  termite  damage, 

most  recent  use — storage,  off-site  use  only 
Bldg.  S-571 
Wheeler  Army  Airfield 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number  219620654 
Status:  Unutilized 
Comment:  10,053  sq.  ft.,  most  recent  i 

classroom,  off-site  use  only 
Bldg.  S-570 
Wheeler  Army  Airfield 


Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number  219620656 

Status:  Unutilized 

Comment:  60  sq.  ft.,  most  recent  use — ticket 

booth,  off-site  use  only 
Bldg.  T-723 
Fort  Shafter 
Honolulu  HI  9681»- 
Landholding  Agency:  Army 
Property  Number:  219620657 
Status:  Unutilized 
Comment:  1751  sq.  ft.,  most  recent  use — store 

house,  off-site  use  only 
Bldg.  T-1629 
Schofield  Barracks 
Wahiawa  HI  96786- 
.  Landholding  Agency:  Army 
Property  Number  219620658 
Status:  Unutilized 
Conunent:  3287  sq.  ft.,  most  recent  use — 

storage,  possible  termite  infestation,  off-sits 

use  only 

Bldg.  T-489 

Schofield  Barracks 

Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Niunber  219620659 

Status:  Unutilized 

Comment:  6120  sq.  ft.,  most  recent  use — 
storage,  needs  repair,  off-site  use  only 

Bldg.  T-310 

Fort  Shafter 

Honolulu  HI  96819- 

Landholding  Agency:  Army 

Property  Number  219620660 

Status:  Unutilized 

Comment:  400  sq.  ft.,  most  recent  us 
storage,  off-site  use  only 

Bldg.  P-6082 

Fort  Shafter 

Honolulu  HI  96819- 

Landholding  Agency:  Army 

Property  Number  219630162 

Status:  Unutilized 

Comment:  42  sq.  ff.,  most  recent  i 
storage,  off-site  use  only 

Bldg.  P-2604 

Schofield  Barracks  Military  Reservation 

Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number  219630163 

Status:  Unutilized 

Conunent:  112  sq.  ft.,  most  recent  i 
storage,  off-site  use  only 

Bldg.  T-587 

Schofield  Barracks 

Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number  219640198 

Status:  Unutilized 

Comment:  3448  sq.  ft.,  most  recent  us 
office,  off-site  use  only 

Bldg.  P-591 

Schofield  Barracks 

Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number  219640199 

Status:  Unutilized 

Conunent:  800  sq.  ft.,  most  recent  use- 
storage,  off-site  use  only 

Bldg.  P-592 

Schofield  Barracks 

Wahiawa  HI  96786- 


Landholding  Agency:  Army 

Property  Number  219640200 

Status:  Unutilized 

Comment:  800  sq.  ft.,  most-recent  use- 
storage,  off-site  use  only 

Bldg.  T-675A 

Schofield  Barracks 

Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number  219640202 

Status:  Unutilized 

Comment:  4365  sq.  ft,  most  recent  use — 
office,  off-site  use  only 

Bldg.  T-337 

Fort  Shaffer 

Honolulu  Co:  Honolulu  HI  96819- 

Landholding  Agency:  Army 

Property  Number  219640203 

Status:  Unutilized 

Comment:  132  sq.  ff.,  most  recent  use— 
storage,  off-site  use  only. 

Bldg.  T-527 

Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 

Landholding  Agency:  Army 

Property  Number  219640204 

Status:  Unutilized 

Comment:  4131  sq.  ft,  most  recent  use — 
training  center,  off-site  use  only 

Illinois 

WARD  Army  Reserve  Center 

1429  Northmoor  Road 

Peoria  Co:  Peoria  IL  61614-3498 

Landholding  Agency:  Army 

Property  Number  219430254 

Status:  Unutilized 

Comment:  2  bidgs.  on  3.15  acres,  36451  sq. 
ft,  reserve  center  &  warehouse,  presence  of 
asbestos,  most  recent  use — office/storage/ 
training 

Stenafich  Army  Reserve  Center 

1600  E.  Willow  Road 

Kankakee  Co:  Kankakee  IL  60901-2631 

Landholding  Agency:  Army 

Property  Number  219430255 

Status:  Unutilized 

Comment:  2  bldgs. — reserve  center  ft  vehicle 

maint.  shop  on  3.68  acres,  5641  sq.  ft., 

most  recent  use — office/storage/training, 

presence  of  asbestos 
Bldg.  54 

Rock  Island  Arsenal 
Rock  Island  Co:  Rock  Island  IL  6129»- 
Landholding  Agency:  Army 
Property  Number  219620666 
Status:  Unutilized 
Comment:  2000  sq.  ft.,  most  recent  use— oil 

storage,  needs  repair,  off-site  use  only 

Indiana 

Bldg.  41 ,  USARC  Brann 

Rushville  Co:  Rush  IN  46173- 

Landholding  Agency:  Army 

Property  Number  219610667 

Status:  Unutilized 

Comment:  10820  sq.  ft.,  presence  of  asbestos, 

most  recent  use— office/storage/training 
Bldg.  42,  USARC  Brann 
Riishville  Co:  Rush  IN  46173- 
Landholding  Agency:  Army 
Property  Number  219610668 
Status:  Unutilized 
Comment:  2464  sq.  ft,  presence  of  asbestos, 

most  recent  use — vehicle  maintenance 

shop 
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Bldg.  27,  USARC  Paulsen 

North  Judson  Co:  Starke  IN  46366- 

Landholding  Agency:  Army  ' 

Property  Number  219610669 

Status:  Unutilized 

Comment:  10379  sq.  ft.,  presence  of  asbestos, 

most  recent  use — office/storage/training 
Bldg.  36.  USARC  Paulsen 
North  Judson  Co:  Starke  IN  46366- 
Landholding  Agency:  Army 
Property  Number  219610670 
Status:  Unutilized 
Comment:  1802  sq.  ft.,  presence  of  asbestos, 

most  recent  use — vehicle  maintenance 
Kansas 

Bldg.  T-2549,  Fort  Riley 

Ft  Riley  Co:  Geary  KS  66442- 

Landholding  Agency:  Army 

Property  Niunber  219310251 

Status:  Unutilized 

Comment:  3082  sq.  ft.,  l-story  wood,  frame, 

needs  rehab,  presence  of  asbestos,  most 

recent  use — storage 

Bldg.  166,  Fort  Riley 

Ft  Riley  Co:  Geary  KS  66442- 

Landholding  Agency:  Army 

Property  Number  219410325 

Status:  Unutilized 

Comment:  3803  sq.  ft,  3-story  brick 
residence,  needs  rehab,  [vesence  of 
asbestos,  located  within  National 
Registered  Historic  District 

Bldg.  184,  Fort  Riley 

Ft.  Riley  KS  66442- 

Landholding  Agency:  Army 

Property  Number  219430146 

Status:  Unutilized 

Conmient:  1959  sq.  ft.,  l-story,  needs  rehab, 
presence  of  asbestos,  most  recent  use — 
boiler  plant,  hist(Hic  district 

Bldg.  P-313,  Fort  Riley 

Ft  Riley  KS  66442- 

Landholding  Agency:  Army 

Property  Number  219620668 

Status:  Unutilized 

Comment  6222  sq.  ft,  most  recent  use- 
admin,  bldg.,  needs  repair,  possible 
asbestos 

Kentucky 

Bldg.  2634 

Fort  Campbell  ' 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610681 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  possible  asbestos, 
most  recent  use — admin.,  off-site  use  only 

Bldg.  2713 

Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610684 

Status:  Unutilized 

Comment  5310  sq.  ft  needs  rehab,  presence 
of  asbestos,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  2642 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610701 

Status:  Unutilized 


Comment  5310  sq.  ft,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2632 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219620669 

Status:  Unutilized 

Comment  5310  sq.  ft.,  most  recent  use — 

admin.,  possible  asbestos,  off-site  use  only 
Louisiana 

Bldg.  7316.  Fort  Polk 

Ft  Polk  Co:  Vemon  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219620676 

Status:  Underutilized 

Comment:  507  sq.  ft,  most  recent  use— 60Q 

Transient 
Bldg.  7315.  Fort  Polk 
Ft  Polk  Co:  Vemon  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219620677 
Status:  Underutilized 
Comment:  507  sq.  ft,  most  recent  use — BOQ 

Transient 
Bldg.  7314,  Fort  Polk 
Ft.  Polk  Co:  Vemon  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219620678 
Status:  Underutilized 
Comment:  507  sq.  ft,  most  recent  use — BOQ 

Transient 
Bldg.  7313,  Fort  Polk 
Ft  Polk  Co:  Vemon  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219620679 
Status:  Underutilized 
Conunent  507  sq.  ft,  most  recent  use— BOQ 

Transient 
Bldg.  7312,  Fort  Polk 
Ft  Polk  Co:  Vemon  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219620680 
Status:  Undemtilized 
Comment  507  sq.  ft,  most  recent  use— BOQ 

Transient 

Bldg.  7311,  Fort  Polk 

Ft  Polk  Co:  Vemon  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219620681 

Status:  Underutilized 

Conunent:  643  sq.  ft.  most  recent  use — BOQ 

Transient 
Bldg.  7310.  Fort  Polk 
Ft  Polk  Co:  Vemon  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219620682 
Status:  Underutilized 
Comment:  643  sq.  ft,  most  recent  use — BOQ 

Transient 
Bldg.  7309,  Fort  Polk 
Ft  Polk  Co:  Vemon  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219620683 
Status:  Undemtilized 
Comment  643  sq.  ft,  most  recent  use — BOQ 

Transient,  needs  repair 
Bldg.  5917  A,  B,  C,  D 
Fort  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  2 1 96301 64 
Status:  Unutilized 
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Comment:  3902  sq.  ft.,  femily  housing,  needs 

rehab 
Bldg.  7805,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640513 
Status:  Unutilized 
Comment:  4172  sq.  ft.,  2-story,  most  recent 

use — barracks 
Bldg.  7806,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Nimiber:  219640514 
Status:  Unutilized 
Comment:  4172  sq.  ft.,  2-story,  most  recent 

use — barracks 
Bldg.  7807,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640515 
Status:  Unutilized 
Comment:  4172  sq.  ft.,  2-story,  most  recent 

use — barracks 
Bldg.  7808.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640516 
Status:  Underutilized 
Comment:  4172sq.  ft.,  2-story,  roost  recent 

use — barracks 
Bldg.  7809.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landbolding  Agency:  Army 
Property  Number  219640517 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  2-story  most  recent 

use — barracks 
Bldg.  7810,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number.  219640518 
Status:  Underublized 
Comment:  4172  sq.  ft.,  2-story,  most  recent 

use — barracks 
Bldg.  7811,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number.  219640519 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  2-story,  most  recent 

use— barracks 

Bldg.  7813,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640520 

Status:  Underutilized 

Comment  4172  sq.  ft.  2-story,  most  recent 

UM — barracks 
Bldg.  7814.  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agmcy:  Army 
Propeity  Number  219640521 
Status:  Underutilizad 
Comment  4172  sq.  ft.  2-stacy.  most  recent 

use — barracks 
Bldg.  7815.  Fact  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landhoiding  Agency:  Army 
Propnty  Number  219640522 
Status:  UnderutilixBd 
Comment:  4172  sq.  ft.  2-story,  most  recent 

use — barracks 
Bldg.  7816.  Fort  Polk 
Ft  Polk  Co:  Vainoa  Parish  LA  71459- 


Landholding  Agency:  Army 

Property  Number  219640523 

Status:  Underutilized 

Conmient:  4172  sq.  ft..  2-story,  most  recent 

use — barracks 
Bldg.  8405,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640524 
Status:  Underutilized 
Comment:  1029  sq.  ft.,  most  recent  use — 

office 
Bldg.  8407,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640525 
Status:  Underutilized 
Comment:  2055  sq.  ft.,  most  recent  use — 

admin. 
Bldg.  8408,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640526 
Status:  Underutilized 
Comment:  2055  sq.  ft.,  most  recent 

admin. 
Bldg.  8414,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640527 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  u: 

barracks 
Bldg.  8423.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640528 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8424.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640529 
Status:  Underutilized 
Comment:  4172  sq.  it,  most  recent  use — 

barracks 
Bldg.  8426.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landbolding  Agency:  Army 
Property  Number:  219640530 
Status:  Underutilized 
Comment  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8427.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640531 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent 

barracks 

Bldg.  8428.  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Nimiber  219640532 

Status:  Underutilized 

Comment:  4172  sq.  ft,  most  recant 

barracks 
Bldg.  8429,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640533 
Status:  Underutilized 
Comment:  4172  sq.  ft,  most  racent 

barracks 


Bldg.  8430.  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640534 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8431.  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640535 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8432.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640536 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8433,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640537 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8446.  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640538 
Status:  Underutilized 
Comment:  2093  sq.  ft.,  most  recent  use — 

admin. 
Bldg.  8449.  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640539 
Status:  Underutilized 
Comment:  2093  sq.  ft,  most  recent  use — 

office 
Bldg.  8450.  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640540 
Status:  Undemtilized 
Comment  2093  sq.  ft,  most  recent  use — 

admin. 
Bldg.  8457.  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640541 
Status:  Underutilizad 
Comment  4172  sq.  ft,  most  recent  use — 

barracks 
Bldg.  8458,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640542 
Status:  Underutilized 
Comment:  4172  sq.  ft,  most  recent  use — 

barracks 
Bldg.  8459,  Fort  Polk 
Ft.  Polk  Co:  Veraon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640543 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8460,  Fort  Polk 
Ft  Polk  Co:  Vemon  Parish  LA  71459- 
Landbolding  Agency:  Army 
Property  Number  219640544 


Status:  Undemtilized 
Comment:  4172  sq.  ft.,  most  recent 
barracks 

Bldg.  8461,  Fort  Polk 
Ft  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640545 
Status:  Underutilized 
Conoment:  4172  sq.  ft.,  most  recent 
barracks 

Bldg.  8462,  Fort  Polk 
Ft  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640546 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent 
barracks 

Bldg.  8463.  Fort  Polk 

Ft  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Nimiber  219640547 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use- 
barracks 

Bldg.  8501.  Fort  Polk 

Ft  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640548 

Status:  Underutilized 

Coimnent:  1687  sq.  ft,  most  recent 
office 

Bldg.  8502,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640549 
Status:  Underutilized 
Comment:  1029  sq.  ft.,  most  recent 
office 

Bldg.  8540,  Fort  Polk 

Ft  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army    * 

Property  Number  219640550 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent 

barracks 
Bldg.  8541,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640551 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8542,  Fort  Polk 
Ft  Polk  Co:  Veraon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640552 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 
barracks 

Bldg.  8543,  Fort  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640553 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8544,  Fort  Polk 
Ft  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  2 1 9640554 
Status:  Undemtilized 
Comment  4172  sq.  ft.,  most  recent 

barracks 
Bldg.  8545,  Fort  Polk 


Ft  Polk  Co:  Veraon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640555 
Status:  Underutilized 
Conmient:  4172  sq.  ft,  most  recent 

barracks 
Bldg.  8546.  Fort  Polk 
Ft  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640556 
Status:  Undemtilized 
Comment  4172  sq.  ft,  most  recent  use — 

barracks 
Bldg.  8547,  Fort  Polk 
Ft  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640557 
Status:  Underutilized 
Comment:  4172  sq.  ft,  most  recent  use — 

barracks 

Bldg.  8548,  Fort  Polk 

Ft  Polk  Co:  Vemon  Parish  LA  71459-  - 

Landholding  Agency:  Army 

Property  Number  219640558 

Status:  Underutilized 

Comment  4172  sq.  ft,  most  recent  use — 
barracks 

Bldg.  8549,  F(M1  Polk 

Ft  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640559 

Status:  Undemtilized 

Comment  4172  sq.  ft,  most  recent  use- 
barracks 

Maryland 

Bldg.  E5878 

Aberdeen  Proving  Ground 

Edgewoo^Area 

Aberdeen  City  Co:  Hartford  MD  21010-5425 

Landholding  Agency:  Army 

Property  Number  219012652 

Status:  Unutilized 

Comment:  213  sq.  ft.;  stmctural  deficiencies; 
possible  abestos;  and  contamination. 

Bldg.  E5879 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  City  Co:  Hartford  MD  21010-5425 

Landholding  Agency:  Army 

Property  Number  219012653 

Status:  Unutilized 

Comment:  213  sq.  ft.;  possible  asbestos  and 
contamination;  no  utilities;  most  recent 
use — igloo  storage 

Bldg.  10302 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  City  Co:  Hartford  MD  21010-5425 

Landholding  Agency:  Army 

Property  Number  219012666 

Status:  Unutilized 

Comment:  42  sq.  ft;  possible  asbestos;  most 
recent  use — pumping  station. 

Bldg.  E5975 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  Qty  Co:  Hartford  MD  21010-5425 

Landholding  Agency:  Army 
Property  Number  219012677 
Status:  Unutilized 

Comment:  650  sq.  ft.;  possible  contamination; 
structure  deficiencies  most  recent  use — 
training  exercises/chemicals  and 
explosives;  potential  use — storage. 


Bldg.  S87 

Fort  George  G.  Meade 

Mapes  and  Zimbroski  Roads 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219220446 

Status:  Unutilized 

Comment:  1150  sq.  ft.,  presence  of  asbestos, 

wood  frame,  most  recent  use — veterinarian 

clinic,  off-site  removal  only,  sched.  to  be 

vacated  10/1/92. 
Bldgs.  2251,  2252 
Fort  Meade 

Ft  Meade  Co:  Aime  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number  219430180 
Status:  Unutilized 
Comment:  648  &  3594  sq.  ft.  1-story, 

concrete/metal  structure,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

heating  plant  and  admin. 
Bldg.  E4144 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number  219540001 
Status:  Unutilized 
Comment:  1632  sq.  ft,  concrete  frame  bath 

house,  1  story,  presence  of  asbestos  and 

lead  paint 

Missouri 

Bldg.  T599 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219230260 

Status:  Underutilized 

Comment:  18270  sq.  ft,  1-story,  presence  of 
asbestos,  most  recent  use — storehouse,  off- 
site  use  only 

Bldg.  T1311 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  219230261 

Status:  Underutilized 

Comment:  2740  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recent  use — storehouse,  off- 
site  use  only 

Bldg.  T427 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219330299 

Status:  Undemtilized 

Comment:  10245  sq.  ft,  1-story,  presence  of 
asbestos,  most  recent  use — post  office,  off- 
site  use  only 

Bldg.  T2368 

Fan  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219330306 

Status:  Undemtilized 

Conunent:  3663  sq.  ft,  1-story,  presence  of 
asbestos,  off-site  use  only 

Bldg.  T3005 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 
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Landholding  Agency:  Army  ^ 

Property  Number  219330307 

Status:  Underutilized 

Comment:  2220.  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — motor  repair 

shop,  off-site  use  only 
Bldg.  T2171 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  219340212 
Status:  Underutilized 
Comment:  1296  sq.  ft,  1-story  wood  frame, 

most  recent  use — administrative,  no 

handicap  fixtures,  lead  base  paint,  off-site 

use  only 
Bldg.  T2313 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219340217 
Status:  Underutilized 
Comment:  1403  sq.  ft.  1-story  wood  frame, 

most  recent  use — paint  shop,  no  handicap 

fixtures,  lead  base  paint,  off-site  use  only 

Bldg.  T6822 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219340219 
Status:  Underutilized 
Comment:  4000  sq.  ft..  1-story  wood  frame, 

most  recent  use — storage,  no  handicap 

fixtures,  off-site  use  only 
Bldg.  T1364 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  219420393 
Status:  Underutilized 
Comment:  1144  sq.  f^..  1-story,  presence  of 

lead  base  paint,  most  recent  use — storage, 

off-site  use  only 
Bldg.  T281 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420397 
Status:  Underutilized 
Comment:  4230  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
Bldg.  T282 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  219420398 
Status:  Underutilized 
Comment:  15923  sq.  ft..  2-story,  presence  of 

lead  base  paint,  most  recent  use — admio/ 

gen.  purpose,  off-site  use  only 
Bldg.  T283 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co;  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420431 
Status:  Underutilized 


Comment:  6163  sq.  ft.,  2-story,  presence  of 
lead  base  paint,  most  recent  use — admin/ 
gen.  purpose,  off-site  use  only 

Bldg.  T408 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420433 
Status:  Underutilized 
Comment:  10296  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 

Bldg.  T410 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420435 
Status:  Underutilized 
Comment:  2664  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
Bldg.  T412 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420437 
Status:  Underutilized 
Comment:  1296  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use— admin/ 

gen.  purpose,  off-site  use  only 
Bldg.  T429 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420439 
Status:  Underutilized  ^ 

Comment:  2475  sq.  ft.,  1-story,  presence  of 

lead  base  (Mint,  most  recent  use-admin/ 

gen.  purpose,  off-site  use  only 
Bldg.  T1497 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Array 
Property  Number  219420441 
Status:  Underutilized 
Comment:  4720  sq.  ft..  2-story,  presence  of 

lead  base  paint,  most  recent  use— admin/ 

gen.  purpose,  off-site  use  only 

Bldg.  T2139 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Array 
Property  Number  219420446 
Status:  Underutilized 
Conmient:  3663  sq.  ft.,  1 -story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purp>ose,  off-site  use  only 
Bldg.  T-2191 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219440334 
Status:  Excess 
Conunent:  4720  sq.  ft..  2  story  wood  frwne. 

off-site  removal  only,  to  be  vacated  8/95, 

lead  based  paint,  most  recent  us 

barracks 
Bldg.  T-2197 


Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219440335 
Status:  Excess 
Comment:  4720  sq.  ft..  2  story  wood  frame. 

off-site  removal  only,  to  be  vacated  8/95, 

lead  based  paint,  most  recent  use — 

barracks 
Bldg.  T403 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
Landholding  Agency:  Army 
Property  Number:  219510107 
Status:  Excess 
Comment:  5818  sq.  ft.,  1-story,  wood  frame, 

most  recent  use— admin.,  to  be  vacated  8/ 

95,  off-site  use  only 

Bldg.  T460 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

Landholding  Agency:  Army 

Property  Number  219510108 

Status:  Excess 

Comment:  5428  sq.  ft.,  1 -story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only 
Bldg.  T464 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
Landholding  Agency:  Army 
Property  Number  219510109 
Status:  Excess 
Conunent:  5310  sq.  ft.,  2-story,  wood  frsme, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only 
Bldg.  T590 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
Landholding  A^ncy:  Army 
Property  Number  219510110 
Status:  Excess 
Comment:  3263  sq.  ft..  1 -story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95.  off-site  use  only 
Bldg.  T1246 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
Landholding  Agency:  Army 
Property  Number  219510111 
Status:  Excess 
Comment:  1144  sq.  ft..  1 -story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only 

Bldg.  T2385 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

Landholding  Agency:  Army 

Property  Number  219510115 

Status:  Excess 

Conunent:  3158  sq.  ft.,  1-story,  wood  frame. 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only 
Bldg.  T3007 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
Landholding  Agency:  Army 
Property  Number  219510116 
Status:  Excess 
Comment:  4687  sq.  ft.,  1-stoiy,  wood  frame. 

most  recent  use — admin.,  to  be  vacated  8/ 

95.  off-site  use  only 
Bldg.  T3008 


Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

Landholding  Agency:  Army 

Property  Number  219510117 

Status:  Excess 

Comment:  4687  sq.  ft..  1-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only 
Bldg.  T3010 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
Landholding  Agency:  Army 
Property  Number  219510118 
Status:  Excess 
Comment:  4687  sq.  ft.,  1-story,  wood  frame. 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only 
Bldg.  T3011 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
Landholding  Agency:  Army 
Property  Number  219510119 
Status:  Excess 
Comment:  4687  sq.  fl..  1-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95.  off-site  use  only 

Nevada 

Bldgs.  00425-00449 

Hawthorne  Army  Ammunition  Plant 

Schweer  Drive  Housing  Area 

Hawthorne  Co:  Mineral  NV  89415- 

Landholding  Agency:  Army 

Property  Number  219011946 

Status:  Unutilized 

Comment:  1310-1640  sq.  ft.,  one  floor 

residential,  semi/wood  construction,  good 

condition. 

New  Mexico 

Bldg.  149 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330333 
Status:  Unutilized 

Comment:  3570  sq.  ft,  2-story,  needs  rehab, 
presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  150 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330334 
Status:  Unutilized 
Comment:  3750  sq.  ft.,  2-8tory,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 
Bldg.  357 

Whitff  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330335 
Status:  Unutilized 
Comment:  3600  sq.  ft..  2-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 
Bldg.  1758 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholdlng  Agency:  Army 
Property  Number  219330336 
Status:  Unutilized 
Comment:  1620  sq.  ft,  1-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 


Bldg.  1768 

White  Sands  Missile  Range 

Whits  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330337 

Status:  Unutilized 

Comment:  15,333  sq.  ft.,  l-story.  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 

Bldg.  28281 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330338 

Status:  Unutilized 

Conunent:  1856  sq.  ft,  1 -story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 

Bldg.  28282 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330339 

Status:  Unutilized 

Comment:  1850  sq.  ft,  3-story,  needs  rrfiab, 

presence  of  asbestos,  most  recent  use^ 

admin.,  off-site  use  only 
Bldg.  32980 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330340 
Status:  Unutilized 
Comment:  451  sq.  ft,  1-story,  presence  of 

asbestos,  most  reorat  use — admin.,  off-site 

use  only 

Bldg.  34252 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330341 

Status:  Unutilized 

Conmient:  720  sq.  ft.,  l-stmy,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 

Bldg.  418 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330342 

Status:  Unutilized 

Conunent:  3690  sq.  ft,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Biag.  420 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330343 

Status:  Unutilized 

Comment:  2407  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  1348 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330345 
Status:  Unutilized 
Conunent:  720  sq.  ft.,  l-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  1765 
White  Sands  Missile  Range 


White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number:  219330347 

Status:  Unutilized 

Comment:  600  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  21542 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330348 

Status:  Unutilized 

Comment:  945  sq.  ft,  1-sttHy,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  22118 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330349 

Status:  Unutilized 

Comment:  1341  sq.  ft.,  l-story.  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  22253   ' 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330350 

Status:  Unutilized 

Conmient:  216  sq.  ft,  l-story,  presence  of 

asbestos,  most  recent  use — stwage,  off-site 

use  only 
Bldg.  28267 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330351 
Status:  Unutilized 
Comment:  617  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  29195 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330352 

Status:  Unutilized 

Comment:  56  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  34219 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330353 
Status:  Unutilized 
Comment:  720  sq.  ft,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  34221 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330354 

Status:  Unutilized 

Comment:  720  sq.  ft,  l-story.  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  145 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 
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Property  Number  219330355 

Status:  Unutilized 

Comment:  2954  sq.  ft.,  1-story,  presence  of 

asbestos,  moat  recent  uae— cbapel,  off-site 

usecMily 
Bldg.  17S4 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330356 
Status:  Unutilized 
Comment:  6974  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only 

Bldg.  19242 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330357 

Status:  Unutilized 

Comment:  450  sq.  fL,  1 -story,  presence  of 

asbestos,  most  recent  use — maintenance 

■hop,  off-site  use  only 
Bldg.  34227 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Nxunber  219330358 
Status:  Unutilized 
Comment:  675  sq.  ft,  1-story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only 
Bldg.  34244 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330359 
Status:  Unutilized 
Conunent:  720  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only 
Bldg.  21105 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330360 
Status:  Unutilized 
Comment:  239  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use — veterinarian 

facility,  off-site  use  only 
Bldg.  21106 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330361 
Status:  Unutilized 
Comment:  405  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use— veterinarian 

EKility,  off-site  use  only 

Bldg.  21310 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330362 

Status:  Unutilized 

Comment:  1006  sq.  ft,  1-story,  presence  of 

asbestos,  most  recent  use — transmitter 

bldg.,  off-site  use  only 
Bldg.  29890 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  219330363 
Status:  Unutilized 


Conmient:  450  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — frequency 

monitoring  station,  off-site  use  only 
Bldg.  1868 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330364 
Status:  Unutilized 
Comment:  41  sq.  ft..  1 -story,  presence  of 

asbestos,  most  recant  use—scale  house,  off- 
site  use  only 
Bldg.  528 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  219330365 
Status:  Unutilized 
Conunent:  225  sq.  ft,  1 -story,  presence  of 

asbestos,  most  recent  use^ 

decontamination  shelter,  off-site  use  only 
Bldg.  1834 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landlnlding  Agency:  Army 
Property  Number.  219330366 
Status:  Unutilized 
Comment:  150  sq.  ft.,  1 -story,  presence  of 

asbestos,  moet  recent  use — animal  kennel, 

off-site  use  only 
Bldg.  23100 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330368 
Status:  Unutilized 
Comment:  40  sq.  ft,  1-story,  presence  of 

asbestos,  most  recant  use — sentry  station, 

off-site  use  only 
Bldg.  29196 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330369 
Status:  Unutilized 
Comment:  38  sq.  ft,  1-story,  presence  of 

asbestos,  most  recent  use — power  plant 

bldg.,  off-site  use  only 
Bldg.  30774 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330370 
Status:  Unutilized 
Comment:  176  sq.  ft.,  1-story,  presence  of  ^ 

asbestos,  off-site  use  only 
Bldg.  33136 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330371 
Status:  Unutilized 
Conunent:  18  sq.  ft,  off-site  use  only 

New  York 

Bldg.  100,  Fort  Hamilton 

Belhnore  Co:  Nassau  NY  11710- 

Landholding  Agency:  Army 

Property  Number  219340254 

Status:  Unutilized 

Comment:  155  sq.  ft,  1 -story,  most  recant 

use — storage 
Bldg.  200,  Fort  Hamilton 
Belhnore  Co:  Nassau  NY  11710- 
Landholding  Agency:  Army 


Property  Number  219340255 

Status:  Unutilized 

Conmient:  12000  sq.  ft.,  1-story,  most  recant 

use — office 
Bldg.  300,  Fort  Hamilton 
Belhnore  Co:  Nassau  NY  11710- 
Landholding  Agency:  Army 
Property  Number  219340256 
Status:  Unutilized 
Comment:  11000  sq.  ft,  1-story,  most  recant 

use — reserve  center 
Bldg.  900,  Fort  Hamilton 
Belhnore  Co:  Nassau  NY  11710- 
Landholding  Agency:  Army 
Property  Number  219340259 
Status:  Unutilized 
Comment:  400  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — material  storage 
Bldgs.  2611.  2613,  2615,  2617 
Steward  Army  Subpost 
New  Windsor  Co:  Orange  NY  12553- 
Landholding  Agency:  Army 
Property  Number  219610721 
Status:  Unutilized 
Comment:  4  detached  garages  with  2-vehicle 

ptarking  per  garage,  off-site  use  only 

Bldg.  148 

West  Point 

Highlands  Co:  Orange  NY  10996-1592 

Landholding  Agency:  Army 

Property  Number  219610722 

Status:  Unutilized 

Conunent:  1900  sq.  ft,  2-story  brick 

residence,  possible  lead  base  paint,  off-site 

use  only 
Bldg.  1342 
West  Point 

Highlands  Co:  Orange  NY  10996-1592 
Landholding  Agency:  Army 
Property  Number  219610723 
Status:  Unutilized 
Comment:  400  sq.  ft.  detached  garage, 

possible  lead  base  paint,  off-site  use  only 
24  Residential  Apt.  Bldgs. 
Stewart  Gardens,  Army  Wheny  Family 

Housing 
New  Windsor  Co:  Orange  NY  12553- 
Landholding  Agency:  Army 
Property  Number  219630165 
Status:  Unutilized 
Comment:  most  recent  use — family  housing, 

needs  rehab,  presence  of  asbestos,  off-site 

use  only 
11  Detached  Garages 
Steward  Gardens,  Army  Wherry  Family 

Housing 
New  Windsor  Co:  Orange  NY  12553- 
Landholding  Agency:  Army 
Property  Number  219630166 
Status:  Unutilized 

Comment:  needs  rehab,  off-site  use  only 
27  Storage  Sheds 
Stewart  Gardens,  Army  Wherry  Family 

Housing 
New  Windsor  Co:  Orange  NY  12553- 
Landholding  Agency:  Army 
Property  Number:  219630167 
Status:  Unutilized 
Comment:  good  condition,  off-site  use  only 

Bldg.  1810 

Stewart  Army  Subpost 

New  Windsor  Co:  Orange  NY  12553- 

Landholding  Agency:  Army 

Property  Number  219630168 


Status:  Unutilized 

Conunent:  1453  sq.  ft,  needs  rehab,  presence 

of  asbestos,  most  recent  use— office,  off-site 

use  only 

Bldg.  2297 

Stewart  Army  Subpost 

New  Windsor  Co:  Orange  NY  12553- 

Landholding  Agency:  Army 

Property  Number  219630169 

Status:  Unutilized 

Comment:  102  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use— emerg.  power 

station,  off-site  use  only 
Bldgs.  2506,  2514,  2516 
Stewart  Army  Subpost 
New  Windsor  Co:  Orange  NY  12553- 
Landholding  Agency:  Army 
Property  Number  219630170 
Status:  Unutilized 
Comment:  4350  sq.  ft,  each,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only 
Bldg.  2608 

Stewart  Army  Subpost 
New  Windsor  Co:  Orange  NY  12553- 
Landholding  Agency:  Army 
Property  Number  219630171 
Status:  Unutilized 
Comment:  6634  sq.  ft,  needs  rehab,  presence 

of  asbestos,  most  recent  use — barracks,  off- 
site  use  only 
Bldg.  2619 

Stewart  Army  Subpost 
New  Windsor  Co:  Orange  NY  12553- 
Landholding  Agency:  Army 
Property  Number:  219630172 
Status:  Unutilized 
Comment:  1680  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use — office,  off-site 

use  only 

Bldg.  1600 

Stewart  Army  Subpost 

New  Windsor  Co:  Orange  NY  12553- 

Landholding  Agency:  Army 

Property  Number  219630173 

Status:  Unutilized 

Comment:  1453  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — dayroom,  off- 
site  use  only 

6  Bldgs. 

Stewart  Army  Subpost 

«1602, 1604,  1606,  1608, 1610, 1612 

New  Windsor  Co:  Orange  NY  12553- 

Landholding  Agency:  Army 

Property  Number  219630174 

Status:  Unutilized 

Conunent  4349  sq.  ft.,  each,  needs  rehab, 

presence  of  asbestos,  most  recant  use — 

barracks,  off-site  use  only 
Bldgs.  644.  658 

U.S.  Military  Academy — West  Point 
Highlands  Co:  Orange  NY  10996- 
Landholding  Agency:  Army 
Property  Number  219630175 
Status:  Unutilized 
Comment  1922  sq.  ft,  each,  needs  repair, 

presence  of  asbestos,  most  recent 

admin.,  off-site  use  only 
Bldg.  650 

U.S.  Military  Academy — West  Point 
Highlands  Co:  Orange  NY  10996- 
Landholding  Agency:  Army 
Property  Number  219630176 
Status:  Unutilized 


Comment:  3292  sq.  ft,  needs  repair,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  660 

U.S.  Military  Academy — West  Point 

Highlands  Co:  Orange  NY  10996- 

Landholding  Agency:  Army 

Property  Number  219630177 

Status:  Unutilized 

Conunent:  1742  sq.  ft,  needs  repair,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  662,  664 

U.S.  Military  Academy — West  Point 

Highlands  Co:  Orange  NY  10996- 

Landholding  Agency:  Army 

Property  Number  2 1 96301 78 

Status:  Unutilized 

Comment:  5082  sq.  ft.,  each,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  668 

U.S.  Military  Academy — West  Point 
Highlands  Co:  Orange  NY  10996- 
Landhoiding  Agency:  Army 
Property  Number  219630179 
Status:  Unutilized 
Comment:  3140  sq.  ft,  needs  repair,  presence 

of  asbestos,  most  recent  use — ^preschool, 

off-site  use  only 

North  Carolina 

Bldg.  3-2331.  Port  Br^g 

Ft  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219610724 

Status:  Unutilized 

Comment:  1027  sq.  ft.,  needs  repair,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  N-3931,  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219610725 

Status:  Unutilized 

Comment:  3258  sq.  ft,  needs  repair,  possible 

asbestos,  most  recent  use — admin.,  off-site 

use  only 
Bldg.  N-4921,  Fort  Bragg 
Ft.  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Number  219610727 
Status:  Unutilized 
Comment:  5676  sq.  ft.,  needs  repair,  possible 

asbestos,  most  recent  use — maintenance, 

off-site  use  only 
Bldg.  0-9064 
Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Niunber  219620686 
Status:  Unutilized 
Comment:  480  sq.  ft.,  most  recent  use — 

storage  bldg.,  possible  asbestos,  needs 

repair,  off-site  use  only 
Bldg.  0-9107 
Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Number  219620687 
Status:  Unutilized 
Comment:  80  sq.  ft.,  most  recent  use — storage 

shed,  possible  asbestos,  off-site  use  only 
Bldg.  D-1102 
Fort  Br^g 


Ft.  Bragg  Co:  Cumberland  NC  28307-   . 

Landholding  Agency:  Army 

Property  Number  219630180 

Status:  Unutilized 

Comment:  3812  sq.  ft,  needs  rehab,  most 

recent  use — training,  off-site  use  only 
Bldg.  K1320 
Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Number  2 1 96301 81 
Status:  Unutilized 
Comment:  4725  sq.  ft.,  needs  rehab,  most 

recant  use — community  bldg.  off-site  use 

only 

Bldg.  2-5411 

Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219630183 

Status:  Unutilized 

Comment:  3100  sq.  ft,  needs  rehab,  most 

recant  use — ^heet  plant,  off-site  use  only 
Bldg.  E-7429 
Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Number  219630184 
Status:  Unutilized 
Comment:  3780  sq.  ft,  needs  rehab,  most 

recant  use — training  bldg.,  off-site  use  only 
Bldg.  E-7530 
Fcvt  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Number  219630185 
Status:  Unutilized 
Comment:  3747  sq.  ft,  needs  rehab,  moet 

recent  use — training  bldg.,  off-site  use  only 
North  Dakota 
Bldg.  001 

Stanley  R.  Mickelsen  Safeguard  Complex 
Nekoma  Co:  Cavalier  ND  58355- 
Landholding  Agency:  Army 
Property  Numbw:  219640207 
Status:  Unutilized 
Conunent:  1040  sq.  ft,  needs  rehab,  most 

recent  use— auto  craft  shop,  off-site  use 

only 

Bldg.  301 

Stanley  R.  Mickelsen  Safeguard  Complex 

Nekoma  Co:  Cavalier  ND  58355- 

Landholding  Agency:  Army 

Property  Number  219640208 

Status:  Unutilized 

Conunent:  18830  sq.  ft,  needs  rehab,  most 

recent  use — office,  off-site  use  only 
Bldg.  304 

Stanley  R.  Mickelsen  Saf(^uard  Complex 
Nekoma  Co:  Cavalier  ND  58355- 
Landholding  Agency:  Army 
Property  Number  219640209 
Status:  Unutilized 
Comment:  3658  sq.  ft.,  needs  rehab,  most 

recent  use— office,  off-site  use  only 
Bldg.  306 

Stanley  R.  Mickelsen  Safeguard  Complex 
Nekoma  Co:  Cavalier  ND  58355- 
Landholding  Agency:  Army 
Property  Number  219640210 
Status:  Unutilized 
Comment:  1720  sq.  ft.,  needs  rehab,  most 

recent  use — service  station,  off-site  use 


only 
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Bldg.  348 

Stanley  R.  Mickelsen  Safeguard  Complex 

Nekoma  Co:  Cavalier  ND  58355- 

Landholding  Agency:  Army 

Property  Number  219640211 

Status:  Unutilized 

Comment:  21275  sq.  ft.,  needs  rehab,  most 

recent  use — dining  facility,  off-site  use 

only 

Bldg.  705 

Stanley  R.  Mickelsen  Safeguard  Complex 
Concrete  Co:  Pembina  ND  58220- 
Landholding  Agency:  Army 
Property  Number  219640212 
Status:  Unutilized 

Comment:  9432  sq.  ft.,  needs  rehab,  most 
recent  use — storage  shed,  off-site  use  only 

Bldg.  1101 

Stanley  R.  Mickelsen  Safeguard  Complex 
Nekoma  Co:  Ramsey  ND  58355- 
Landholding  Agency:  Army 
Property  Number  219640213 
Status:  Unutilized 

Comment:  2259  sq.  ft.,  earth  covered  concrete 
bldg.,  needs  rehab,  off-site  use  only 

Bldg.  1110 

Stanley  R.  Mickelsen  Safeguard  Complex 
Nekoma  Co:  Ramsey  ND  58355- 
Landholding  Agency:  Army 
Property  Nimiber  219640214 
Status:  Unutilized 

Comment:  11956  sq.  ft.,  concrete,  needs 
rehab,  off-site  use  only 

Bldg.  2101 

Stanley  R.  Mickelsen  Safeguard  Complex 

Nekoma  Co:  Cavalier  ND  58249- 

Landholding  Agency:  Army 

Property  Number  219640215 

Status:  Unutilized 

Comment:  2259  sq.  ft.,  earth  covered  concrete 

bldg..  needs  rehab,  off-site  use  only 
Bldg.  2110 

Stanley  R  Mickelsen  Safeguard  Complex 
NekcHiia  Co:  Cavalier  ND  58249- 
Landholding  Agency:  Army 
Property  Number  219640210 
Status:  Unutilized 
Comment:  11956  sq.  ft.,  coaciete,  needs 

rehab,  off-site  use  only 

Bldg.  4101 

Stanley  R.  Mickelsen  Safeguard  Complex 
Nekoma  Co:  Walsh  ND  58355- 
Landholding  Agency:  Army 
Property  Number  219640217 
Status:  Unutilized 

Comment:  2259  sq.  ft.,  earth  covered  concrete 
bldg..  needs  rehab,  off-site  use  only 

Bldg.  4110 

Stanley  R.  Mickelsen  Safieguard  Complex 
Nekoma  Co:  Walsh  ND  58355- 
Landholding  Agency:  Army 
Property  Number  219640218 
Status:  Unutilized 

Comment  119S6  sq.  ft,  concrete,  needs 
rehab,  off-site  use  only 

Ohio 

IS  Units 

Military  Family  Housing 
Ravenna  Army  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266-9297 
Landholding  Agency:  Army 
Property  Number  219230354 
Status:  Excess 

Comment:  3  bedroom  (7  units)— 1,824  sq.  ft 
each.  4  bedroom  8  units) — 2,430  sq.  ft 


each,  2-story  wood  frame,  presence  of 

asbestos,  off-site  use  only 
7  Units 

Military  Family  Housing  Garages 
Ravenna  Army  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266-9297 
Landholding  Agency:  Army 
Property  Number  219230355 
Status:  Excess 
Comment:  1-4  stall  garage  and  6-3  stall 

garages,  presence  of  asbestos,  off-site  use 

only 

Bldg.  P-3 

Doan  U.S.  Army  Reserve  Center 

Portmonth  Co:  Scioto  OH  45662- 

Landholding  Agency:  Army 

Property  Number:  219320311 

Status:  Unutilized 

Comment:  10752  sq.  ft.,  1 -story  brick,  most 

recent  use— office,  possible  asbestos 
Bldg.  P-4 

Doan  U.S.  Army  Reserve  Center 
Portmonth  Co:  Scioto  OH  45662- 
Landholding  Agency:  Army 
Property  Number  219320312 
Status:  Unutilized 
Conmient:  2508  sq.  ft,  1-story  brick,  most 

recent  use — vehicle  maint.  shop 

Oklahoma 

Bldg.  T-2606 

Fort  Sill 

2606  Currie  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Array 

Property  Number  219011273 

Status:  Unutilized 

Comment:  2722  sq.  ft.:  possible  asbestos,  one 

floor  wood  frame;  most  recent  use — 

Headquarters  Bldg. 
BIdg.T-838,  Fort  Sill 
838  Macomb  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219220609 
Status:  Unutilized 
Comment:  151  sq.  ft.,  wood  frame,  1  story, 

off-site  removal  only,  most  recent  use — vet 

fiacility  (quarantine  stable). 
Bldg.  T-954,  Fort  Sill 
954  Quinette  RomI 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240659 
Status:  Unutilized 
Comment:  3571  sq.  ft,  1  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — motor  repair  shop. 
Bldg.  T-IOSO,  Fort  Sill 

1050  Quinette  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219240660 

Status:  Unutilized 

Comment:  6240  sq.  ft..  2  story  wood  frame, 

needs  rehab,  off-site  use  only  most  recent 

use — barracks. 
Bldg.  T-1051,  Fort  Sill 

1051  Quinette  Rood 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number.  219240661 

Status:  Unutilized 

Comment:  6240  sq.  ft..  2  story  wood  frame. 

needs  rehab,  off-site  use  only  most  racent 

use— barracks. 


Bldg.  T-2740,  Fort  Sill 

2740  Miner  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219240669 

Status:  Unutilized 

Comment:  8210  sq.  ft.,  2  story  wood  frame, 

needs  rehab,  off-site  use  only  most  recent 

use — enlisted  barracks. 
Bldg.  T-2633.  Fort  Sill 
2633  Miner  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240672 
Status:  Unutilized 
Comment:  19455  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only  most  recent 

use— enlisted  mess. 
Bldg.  T-4050.  Fort  Sill 
4050  Pitman  Street 

Lawrton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240676 
Status:  Unutilized 
Comment:  3177  sq.  ft,  1  story  wood  frame, 

needs  rehab,  off-site  use  only  most  recent 

use— storage. 

Bldg.  P-3032,  Fort  Sill 

3032  Haskins  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219240678 

Status:  Unutilized 

Comment:  101  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only  most  recent 

use — general  storehouse. 
Bldg.  T-3325,  Fort  Sill 
3325  Naylor  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240681 
Status:  Unutilized 
Comment:  8832  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only  most  recent 

use^warahouse. 
Bldg.  T-260.  F«t  Sill 
260  Corral  Road 

Lawton  Co:  Comanche  OK  73503-5000 
Landholding  Agency:  Army 
Property  Number  219240776 
Status:  Unutilized 
Comment:  4838  sq.  ft,  2  story  wood  frame, 

off-site  use  only,  possible  asbestos,  most 

recent  use— «dmin. 
Bldg.  P-6220.  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219320335 
Status:  Unutilized 
Comment:  848  sq.  ft.,  1-story  metal  frame, 

possible  asbestos,  most  recent  use^ 

construction  bldg.,  off-site  use  only 
Bldg.  S-6228.  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Pn>(>erty  Number  219320336 
Status:  Unutilized 
Comment:  352  sq.  ft..  1-story  wood  frame. 

possible  asbestos,  most  recent  use — range 

house,  off-site  use  only 
Bldg.  P-2610,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330372 


Status:  Unutilized 

Comment:  512  sq.  ft,  1-story,  possible 
asbestos,  most  recent  use— classroom,  off- 
site  use  only 

Bldg.  4722,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330373 

Status:  Unutilized 

Comment:  3375  sq.  ft.,  2-story,  possible 

asbestos,  most  recent  use — admin.,  off-site 

use  only 

Bldg.  T1652,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330380 

Status:  Unutilized 

Comment  1505  sq.  ft.,  l -story  wood,  possible 

asbestos,  most  recent  use — sXonge,  off-site 

use  only 

Bldg.  T1665,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330381 

Status:  Unutilized 

Comment:  1305  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T2034,  Fort  Sill 

Lawton  Co:  CtHnanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330383 

Status:  Unutilized 

Comment:  401  sq.  ft,  l-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  T2705,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330384 
Status:  Unutilized 
Comment:  1601  sq.  ft,  2-story  wood,  possible 

asbestos,  most  recant  use — storage,  off-site 

use  only 

Bldg.  T270e,  Fact  SUl 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330385 

Status:  Unutilized 

Comment:  2156  sq.  ft,  2-story  wood,  possible 

asbestos,  most  recent  use-— storage,  off-site 

use  only 

Bldg.  T2709,  Fort  Sill 

Lawton  Co:  Q»nanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330388 

Status:  Unutilized 

Comment  2112  sq.  ft,  2-story  wood,  possible 

asbestos,  most  recant  use — storage,  off-site 

use  only 

Bldg.  T2756,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330390 

Status:  Unutilized 

Comment  5172  sq.  ft,  1-story  «raod.  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T2757,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330391 
Status:  Unutilized 


Comment  5172  sq.  ft,  1-story  wood,  possible 
asbestos,  most  recent  use — strarage,  off-site 
use  only 

Bldg.  T3026,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330392 

Status:  Unutilized 

Comment  2454  sq.  ft,  l-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  T4035,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330401 
Status:  Unutilized 
Comment:  867  sq.  ft,  1-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T4474,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330402 

Status:  Unutilized 

Comment  1159  sq.  ft,  l-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T5628  Fort  Sill 

Lawton  Co:  Comanrhe  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330418 

Status:  Unutilized 

Comment  2016  sq.  ft,  1  story,  possible 

asbestos,  most  recent  use— storage,  off-site 

use  only. 

Bldg.  T5637  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330419 

Status:  Unutilized 

Comment:  1606  sq.  ft,  1  stray,  possible 

asbestos,  most  recant  use— storage,  off-site 

use  only. 

Bldg.  T-5215 

FortSm 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219440376 

Status:  Unutilized 

Comment  2797  sq.  ft,  1-story  wood  frame, 
possible  asbestos  and  lead  paint,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  T-5219 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219440381 

Status:  Unutilized 

Comment:  2662  sq.  ft.,  l-story  wood  frame, 
possible  asbestos  and  lead  paint,  most 
recent  use — classnxHn,  off-site  use  only 

Bldg.  T-4226 

FortSiU 

Lawton  Co:  Comanche  OK  73503- 

Landholding  .Agency:  Aimy 

Property  Number  219440384 

Status:  Unutilized 

Comment  114  sq.  ft.,  l-story  wood  frame, 
possible  asbestos  and  lead  paint,  most 
recent  use — storage,  off-site  use  only 

Bldg.  P-1015,  Port  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number  219520197 


Statiis:  Unutilized 

Comment:  15402  sq.  ft.,  l-story,  most  recent 

use — storage,  off-site  use  only 
Bldg.  T-2405.  Fort  Sill 
2405  Darby  Loop 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219540019 
Status:  Excess 
Comment:  114  sq.  ft.,  1  story  steel  frame, 

possible  asbestos/lead  paint,  off-site 

removal  only,  most  recent  use — flammable 

material  storage 

Bldg.  T-2645.  Fort  Sill 

2645  Tacy  Street 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219540020 

Status:  Excess 

Comment  3135  sq.  ft,  1  stoty  %rood  frame, 
possible/asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — vehicle 
maintenance  shop 

Bldg.  T-2646,  Fort  Sill 

2645  Tacy  Street 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219540021 

Status:  Excess 

Comment  3213  sq.  ft,  1  story  wood  frame, 
possible/asbestos/lead  paint,  off-site 
removal  only,  most  recent  use— vehicle 
maintenance  shop 

Bldg.  T-2648,  Fwt  Sill 

2648  Tacy  Street 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219540022 

Status:  Excess 

Comment:  9407  sq.  ft.  1  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — general 
purpose  warehouse 

Bldg.  T-3150,  Fort  Sill 

3150  Hoskins  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219540023 

Status:  Excess 

Comment  9359  sq.  ft,  1  stray  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use— warehouse 

Bldg.  T-2649.  Fort  Sill 

2649  Tacy  Street 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Numbo-.  219540024 

Status:  Excess 

Conounrat:  9374  sq.  ft.,  l  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use— general 
storehouse 

Bldg.  T-2940,  Fort  Sill 

2940  Currie  Road 

Lawton  Co:  Cranancbe  OK  73503-5100 

Landholding  Agencjr  Army 

Property  Number  219540033 

Status:  Excess 

Comment:  4397  sq.  ft,  1  story  wood  frame, 
possible  asbestos/lead  paint  off-site 
removal  only,  most  recent  use — recreation 
building 

Bldg.  T-4036.  Frat  Sill 
4036  Cuiris  Road 
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Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219540034 

Status:  Excess 

Comment:  4532  sq.  f).,  1  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — classroom 

Bldg.  T-5050.  Fort  Sill 

50S0  Rumple  Road 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Anny 

Property  Number:  219540036 

Status:  Excess 

Comment:  2470  sq.  ft..  1  story  wood  frame, 

possible  asbestos/lead  paint,  off-site 

removal  only,  most  recent  use — PX  Branch 
Bldg.  T-241,  F«t  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number.  219610731 
Status:  Unutilized 
Comment:  2400  sq.  ft.,  possible  asbestos, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  T-297,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number  219610732 
Status:  Unutilized 
Comment:  2427  sq.  ft.,  possible  asbestos, 

most  recent  use — classroom,  off-site  use 

only 

Bldg.  T-4008,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Anny 

Property  Number  219610733 

Status:  Unutilizsd 

Comment:  2750  sq.  ft,  possible  asbestos. 

most  recent  use — office,  off-site  us»only 
Bldg.  T-4467,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number  219610734 
Status:  Unutilized 
Comment:  3069  sq.  ff.,  possible  asbestos, 

moat  recent  use — mess  hall,  off-site  use 

only 

Bldg.  T-4458,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219610735 

Status:  Unutilized 

Comment:  2964  sq.  ft.,  needs  repair,  possible 

asbestos,  most  recent  use — mess  hall,  off- ' 

site  use  only 

Bldg.  T-367,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219610736 

Status:  Unutilized 

Comment:  9370  sq.  ft.  possible  asbestos, 

most  recent  use — storage,  off-site  use  only 
Bldg.  T-1955,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Anny 
Property  Number  219610737 
Status:  Unutilized 
Comment:  12810  sq.  ft,  possible  asbestoa, 

moat  recent  ua«--«torage,  off-site  use  only 
Bldg.  T-2179,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number  219610738 
Status:  Unutilized 
Conjment:  18775  sq.  ft.,  possible  asbestos, 

most  recent  use — storage,  off-site  use  only 


Bldg.  T-5604,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219610739 

Status:  Unutilized 

Comment:  9190  sq.  ft.,  possible  asbestos, 

most  recent  use— storage,  off-site  use  only 
Bldg.  P-366,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number  219610740 
Status:  Unutilized 
Comment:  482  sq.  ft.,  possible  asbestos,  most 

recent  use — storage,  off-site  use  only 
Bldg.  P-5237.  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number  219610741 
Status:  Unutilized 
Comment:  87  sq.  ft.,  possible  asbestos,  most 

recent  use — storage,  off-site  use  only 
Bldg.  P-2787.  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Anny 
Property  Number  210610742 
Status:  Unutilized 
Comment:  200  sq.  ft.,  possible  asbestos,  most 

recent  use — transformer  bldg. .  off-site  use 

only 

Bldg.  P-2785.  Fort  Sill 

Latvton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219610743 

Status:  Unutilized 

Comment:  196  sq.  ft.,  possible  asbestos,  most 

recent  use — transformer  bldg.,  off-site  use 

only 

Bldg.  P-1 198,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219610744 

Status:  Unutilized 

Comment:  256  sq.  ft.,  possible  asbestos,  most 

recent  use — ^water  pumping  station,  off-site 

use  only 

Bldg.  T-4721, 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620688 

Status:  Unutilized 

Comment:  114  sq.  ft.,  most  recent  use — 

storehouse,  possible  asbestos/lead  paint, 

off-site  use  only 

Bldg.  T-4430 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620689 

Status:  Unutilizsd 

Comment  2974  sq.  ft,  most  recent  use— 

nvarehouse,  possible  asbestos/lead  paint, 

off-site  use  only 

Bldg.  T-4428 

Fort  Sill 

La%irton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Anny 

Property  Number  219620690 

Status:  Unutilizsd 

Comment:  2974  sq.  ft.,  most  recent  use — 

storage/dining,  possible  asbestos/lead 

paint,  off-site  use  only 

Bldg.T-4400 
Fort  Sill 


Lawton  Co:  Comanche  OK  73503- 

Landhoiding  Agency:  Army 

Property  Number  219620691 

Status:  Unutilized 

Comment:  2974  sq.  f^..  most  recent  use — 
storage,  possible  asbestos/lead  paint,  off- 
site  use  only 

Bldg.  T-4115 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620692 

Status:  Unutilized 

Comment:  96  sq.  ft.,  most  recent  use — shelter, 

possible  asbestos/lead  paint,  off-site  use 

only 

Bldg.  T-3326 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620693 

Status:  Unutilized 

Comment:  8832  sq.  ft.,  most  recent  use — 
storage,  possible  asbestos/lead  paint,  off- 
site  use  only 

Bldg.  T-3290 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620694 

Status:  Unutilized 

Comment:  96  sq.  ft.,  most  recent  use — shelter, 
possible  asbestos/lead  paint,  off-site  use 
only 

Bldg.  T-2955 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620695 

Status:  Unutilized 

Comment:  3660  ft.,  most  recent  use — storage, 

possible  asbestos/lead  paint,  off-site  use 

only 

Bldg.  T-2917 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620696 

Status:  Unutilized 

Comment:  3746  sq.  ft.,  most  recent  use — 
exchange  svc  outlet,  possible  asbestos/lead 
paint,  off-site  use  only 

Bldg.  T-24S0 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  219620697 

Status:  Unutilized 

Comment:  1173  sq.  ft,  most  recent  use- 
storage,  possible  asbestos/lead  paint,  off- 
site  use  only 

Bldg.  T-2438 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Anny 

Property  Number  219620698 

Status:  Unutilized 

Conunent:  9002  sq.  ft.,  most  recent  use — 

storage/offics,  possible  asbestos/lead  paint, 

off-site  use  only 

Bldg.  T-2425 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 


Property  Nimiber  219620699 

Status:  Unutilized 

Comment:  9052  sq.  ft.,  most  recent  use — 
storehouse,  possible  asbestos/lead  paint, 
off-site  use  only 

Bldg.  S-2242 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620700 

Status:  Unutilized 

Comment:  348  sq.  ft,  most  recent  use — 
shower,  possible  asbestos/lead  paint  off- 
site  use  only 

Bldg.  P-2093 

FortSUl 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620701 

Status:  Unutilized 

Comment:  106  sq.  ft.,  most  recent  use — 
transformer  bldg,  possible  asbestos/lead 
paint,  off-site  use  only 

Bldg.  P-2092 

Fort  Sill 

La«vton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620702 

Status:  Unutilizsd 

Comment:  131  sq.  ft.  most  recent  use — 
storage,  possible  asbestos/lead  paint,  off- 
site  use  only 

Bldg.  P-2091 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620703 

Status:  Unutilized 

Comment:  106  sq.  ft.,  most  recent  use — 

transformer  bldg..  p)ossible  asbestos/lead 

paint,  off-site  use  only 
Bldg.  T-1951 
Fort  SUI 

Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number  219620704 
Status:  Unutilized 
Comment:  402  sq.  ft.,  most  recent  use — 

storage  shed,  possible  asbestos/ lead  paint, 

off-site  use  only 
Bldg.  T-1943 
FortSUl 

Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number  219620705 
Status:  Unutilized 
Conunent:  1439  sq.  ft.,  most  recent  use — 

office/shop,  possible  asbestos/lead  paint, 

off-site  use  only 

Bldg.  P-1 710 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620706 

Status:  Unutilized 

Conunent:  7668  sq.  ft,  most  recent  use — 

warehouse,  possible  asbestos/lead  paint. 

off-site  use  only 

Bldg.  P-1 700 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620707 

Status:  Unutilized 


Comment:  7574  sq.  ft,  most  recent  i 
maint.  shop/office,  possible  asbestos/lead 
paint,  off-site  use  only 

Bldg.  T-1610 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620708 

Status:  Unutilized 

Comment:  96  sq.  ft,  most  recent  use — shelter, 

possible  asbestos/lead  paint,  off-site  use 

only 

Bldg.  T-1002 

Fort  SUI 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620709 

Status:  Unutilized 

Comment:  264  sq.  ft,  most  recent  use — 
shelter,  possible  asbestos/lead  paint,  off- 
site  use  only 

Bldg.  P-594 

Fort  SUI 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620710 

Status:  Untilized 

Comment:  106  sq.  ft.,  most  recent  use — 

transformer  bldg.,  possible  asbestos/lead 

paint,  off-site  use  only 
Bldg.  P-586 
Fort  SiU 

Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number  219620711 
Status:  Unutilized 
Comment:  106  sq.  ft.,  most  recent  use — 

transformer  bldg.,  possible  asbestos/lead 

paint,  off-site  use  only 

Bldg.  T-299 

Fort  SUI 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620712 

Status:  Unutilized 

Comment:  2974  sq.  ft,  most  recent  use — 

classroom,  possible  asbestos/lead  paint, 

off-site  use  only 

Bldg.  T-271 

Fort  Sill 

La%vton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620713 

Status:  Unutilized 

Comment:  283  sq.  ft,  most  recent  use — 
storage,  possible  asbestos/lead  paint,  off- 
site  use  only 

Bldg.  T-298 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620714 

Status:  Unutilized 

Conmient:  2432  sq.  ft,  most  recent  use — 
classroom,  possible  asbestos/lead  paint, 
off-site  use  only 

South  Carolina 

Bldg.  5412 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Proptrty  Number  219510139 

Status:  Excess 


Conunent:  3900  sq.  ft.,  l-stt^,  wood  frame, 
needs  rehab,  most  recent  use— admin.,  off- 
site  use  only 

Bldg.  4510 

Fort  Jackson 

Ft  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number  219620715 

Status:  Unutilized 

Comment:  10424  sq.  ft,  needs  repair,  most 

recent  use — craft  shop,  off-site  use  only 
Bldg.  6528 
FcMt  Jackson 

Ft  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number  219620716 
Status:  Unutilized 
Comment:  3960  sq.  ft.,  needs  repair,  most 

recent  use — ofiics,  off-site  use  only 
Bldg.  6529 
Fort  Jackson 

Ft  Jackson  Co:  Richland  SC  29207- 
LandholdLng  Agency:  Array 
Property  Number  219620717 
Status:  Unutilized 
Comment:  3960  sq.  ft.,  needs  repair,  moat 

recent  use— office,  off-site  use  only 
Bldg.  6530 
Fort  Jackson 

Ft  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number  219620718 
Status:  Unutilized 
Comment:  3960  sq.  ft.,  needs  repair,  most 

recent  use— ofiioe,  off-site  use  only 

Texas 

Bldg.  P-3824,  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219220398 

Status:  Unutilized 

Comment:  2232  sq.  ft.,  1-story  concrete 
structure,  within  National  landmark 
Histwic  District,  off-site  removal  only. 

Bldg.  440,  Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219320355 

Status:  Unutilized 

Comment:  1651  sq.  ft.,  1-story  brick,  most 
recent  use — education  facUity,  off-site  use 
only 

Bldg.  P-377.  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330444 

Status:  UnutUized 

Comment:  74  sq.  ft..  1 -story  brick,  needs 
rehab,  most  recent  use — scale  house, 
located  in  National  Historic  District,  off- 
site  use  only 

Bldg.  T-5901 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330486 

Status:  Unutilized 

Comment:  742  sq.  ft.  1 -story  wood  frame, 
most  recent  use— admin.,  off-site  use  cmly. 

Bldg.  315,  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number  219410315 

Status:  UnutUixad 
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Comment:  2400  sq.  ft.,  l-story.  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  316.  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Axmy 
Property  Number  219410316 
Status:  Unutilized 
Comment:  1500  sq.  fi.,  1 -story,  needs  rehab. 

most  recent  use — storage,  off-site  use  only 
Bldg.  317,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219410317 
Status:  Unutilized 
Comment:  2000  sq.  ft.  1 -story,  needs  rehab. 

most  recent  use — storage,  off-site  use  only 
Bldg.  4480.  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219410322 
Status:  Unutilized 
Comment:  2160  sq.  ft.,  1-story,  most  recent 

use — storage,  off-site  use  only 
Bldg.  1165,  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219420456 
Status:  Unutilized 
Comment:  5263  sq.  ft.,  1-story  wood,  needs 

repair,  most  recent  use — office,  off-site  use 

only 

Bldg.  4718,  Fort  BlUs 

El  Paso  Co:  El  Paso  TX  7991ft- 

Landholding  Agency:  Army  / 

Property  Number  219420459 

Status:  Unutilized 

Comment:  899  sq.  ft..  1-story  wood,  needs 

repair,  most  recent  use — storage,  off-site 

use  only 

Bldg.  4719.  Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219420460 

Status:  Unutilized 

Conunent:  519  sq.  ft,  1-story  wood,  needs 

repair,  most  recent  use — storage,  off-site 

use  only 

Bldg.  4105.  Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number  219420463 

Status:  Unutilized 

Comment:  2535  sq.  ft.,  1-story  wood,  needs 

rehab,  most  recent  use — storage,  off-site 

use  only 

Bldg.  2.  Fort  Hood 

Lubbock  Co:  Lubbock  TX  79408- 

Landholding  Agency:  Army 

Property  Number  219440337 

Status:  Unutilized 

Comment:  2818  sq.  ft.,  l-story,  fair  condition. 

to  be  vacated  6/30/95,  off-site  removal 

only,  most  recent  use — army  reserve  center 

maintenance  shop 
Bldg.  P-452 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219440449 
Status:  Excess 
Comment:  600  sq.  ft.  1  story  stucco  frame, 

lead  paint,  off-site  removal  only,  most 

recent  use — bath  house 
Bldg.  P-6615 


Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219440454 

Status:  Excess 

Comment:  400  sq.  ft.,  1  story  concrete  frame. 

off-site  removal  only,  most  recent  use — 

detached  garage 

Bldg.  T-300,  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219520118 

Status:  Unutilized 

Comment:  8352  gr.  sq.  ft.,  l-story,  presence 

of  lead  base  [)aint  and  asbestos,  most  recent 

use — admin.,  off-site  use  only 
Bldg.  P-1059,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219520121 
Status:  Unutilized 
Comment:  700  gr.  sq.  ft.,  presence  of  lead 

base  paint  and  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  307,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219520198 
Status:  Excess 
Comment:  1600  sq.  ft.,  l-story,  most  recent 

use — med.  clinic,  off-site  use  only 
Bldg.  507,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219520199 
Status:  Unutilized 
Comment:  1600  sq.  ft.,  l-story,  presence  of 

asbestos,  off-site  use  only 

Bldg.  831,  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number  219520200 

Status:  Unutilized 

Comment:  4780  sq.  ft..  2-story,  most  recent 

use — training,  needs  rehab,  off-site  use 

only 

Bldg.  4201.  Fort  Hood 
Ft  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219520201 
Status:  Unutilized 

Comment:  9000  sq.  ft.,  l-story.  off-site  use 
only 

Bldg.  4202.  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number  219520202 

Status:  Unutilized 

Comment:  5400  sq.  ft.,  l-story.  most  recent 
use — storage,  off-site  use  only 

Bldg.  P-1030 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219520203 

Status:  Excess 

Comment:  8212  sq.  ft:,  l-story,  most  recent 
use — storage,  presence  of  asbestos  &  lead 
base  paint,  located  in  Historic  District,  off- 
site  use  only 

Bldg.  832.  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army  . 

Property  Number  219540068 


Status:  Excess 

Comment:  3983  sq.  ft..  2-story,  off-site 
removal  only,  most  recent  use — admin. 

Land.  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number  219540069 

Status:  Excess 

Comment:  4.808  acres  of  unimproved  land, 
potential  utilities 

Bldg.  56514 

Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  219610745 

Status:  Unutilized 

Comment:  500  sq.  ft.,  most  recent  use — 
dining,  off-site  use  only 

Bldgs.  56642-56645 

Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  219610746 

Status:  Unutilized 

Comment:  500  sq.  ft.,  most  recent  use — 
dining,  off-site  use  only 

Bldg.  56649 

Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number  219610747 

Status:  Unutilized 

Comment:  506.7  sq.  ft.,  most  recent  i 

dining,  off-site  use  only 
Bldgs.  56722-56725 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219610748 
Status:  Unutilized 
Comment:  500  sq.  ft.  each,  most  recent ' 

dining,  off-site  use  only 
Bldg.  56729 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219610749 
Status:  Unutilized 
Comment:  506.7  sq.  ft.,  most  recent  use — 

dining,  off-site  use  only 
Bldgs.  56732-56735 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219610750 
Status:  Unutilized 
Comment:  500  sq.  ft.  each,  most  recent  i 

dining,  off-site  use  only 
Bldg.  56739 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219610751 
Status:  Unutilized 
Comment:  506.7  sq.  ft.,  most  recent 

dining,  off-site  use  only 
Bldgs.  56742-56745 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219610752 
Status:  Unutilized 

Comment:  500  sq.  ft.  each,  most  recent  use- 
dining,  off-site  use  only 


Bldg.  56749 
Fort  Hood 

Ft  Hood  Co:  foryell  TX  76544- 
Landholding  Agency:  Army 
Pn^wrty  Number  219610753 
Status:  Unutilized 

Comment:  506.7  sq.  ft.,  most  recent  use- 
dining,  off-site  use  only 
Bldg.  439 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219610754 
Status:  Unutilized 
Comment:  3983  sq.  ft.  needs  rehab,  most 

recent  use — admin.,  off-site  use  only. 
Bldg.  2046 
Fort  Hood 
.  Ft  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219610757 
Status:  Unutilized 
Comment:  2700  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  56738,  56647 
Fort  Hood 

Ft  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219610768 
Status:  Unutilized 

Comment:  needs  rehab,  off-site  use  only 
Bldg.  P-8224B 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219610783 
Status:  Underutilized 
Conunent:  1126  gross  sq.  ft.  needs  rehab, 

presence  of  lead  base  paint,  most  recent 

use^&mily  housing 
5  Bldgs..  Family  Quarters 
Hayes  Housing  Complex.  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Location:  2126A/B,  2148A/B.  221«A/B. 

2230A/B,  2245A/B 
Landholding  Agency:  Army 
Property  Number  219620233 
Status:  Unutilized 
Comment:  769  sq.  ft.  needs  rehab,  possible 

asbestoa/lead  paint,  off-site  use  only 
12. Bldgs..  Family  Quarters 
Hayes  Housing  Complex.  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Location:  2106A/B,  2144A/B.  2156A/B. 

2164A/B.2172A/B,  2194A/B.  2220A/B. 

2228A/B,  2234A/B,  2239A/B.  2244A/B. 

2214A/B  , 

Landholding  Agency:  Army 
Property  Number  219620234 
Status:  Unutilized 
Comment:  916  sq.  ft.  needs  rehab,  possible 

asbestoa/lead  paint,  off-site  use  only 
11  Bldgs..  Family  Quarters 
Hayes  Housing  Complex.  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Location:  2105A/B.  2127A/B.  2137A/B. 

2191A/B.  2205A/B,  220eA/B.  2216A/B, 

2219A/B.  2231A/B,  2241A/B.  2250A/B 
Landholding  Agency:  Army 
Property  Number  219620235 
Status:  Unutilized 
Comment:  896  sq.  ft,  needs  rehab,  possible 

asbestos/lead  paint,  off-site  use  only 
17  Bldgs..  Family  Quarters 


Hayes  Hotising  Cmnplex.  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Location:  2129A/B.  2147A/B.  2150A/B. 

2153A/B.  2158A/B.  2161A/B,  2167 A/B, 

2173A/B.  2179A/B.  2183A/B.  2186A/B. 

2193A/B.  2209A/B,  2217A/B,  2227A/B, 

2237A/B. 2249A/B 
Landholding  Agency:  Army 
Property  Number  219620236 
Status:  Unutilized 
Comment:  911  sq.  ft,  needs  rehab,  possible 

asbestos/lead  paint,  off-site  use  only 
35  Bldgs.,  Family  Quarters 
Hayes  Housing  Complex.  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Location:  2108.  2109,  2111,  2113,  2119,  2124, 

2128,  2134,  2140,  2142,  2145,  2151,  2162. 

2163.  2168.  2171,  2174,  2176,  2182.  2184. 

2188,  2192,  2195,  2202,  2203,  2212,  2223, 

2224,  2226,  2232,  2238,  2242,  2246.  2132. 

2152 
Landholding  Agency:  Army 
Property  Number  219620237 
Status:  Unutilized 
Comment:  913  sq.  ft.  needs  rehab,  possible 

asbestos/lead  paint,  off-site  use  only 
Bldg.  57015 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219620722 
Status:  Unutilized 
Comment  7680  sq.  ft.  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  57016 
Fort  Hood 

Ft  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219620723 
Status:  Unutilized 
Conunent:  7680  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  2808 
Fort  Hood 

Ft  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Nimiber  219620725 
Status:  Unutilized 
Comment:  3746  sq.  ft.  most  recent  use — 

chapel,  off-site  use  only 
Bldg.  S-655 
Fori  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219620728 
Status:  Unutilized 
Comment:  3296  sq.  ft.  presence  of  asbestos/ 

lead  paint,  most  recent  use — storage. 

possible  National  Historic  Pres.  Act 

requirements 
9  Bldgs..  FamUy  Quarters 
Hayes  Housing  Ccnnplex.  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Location:  212SA/B.  2135A/B,  2159A/B. 

2175A/B.  2197A/B.  2201A/B,  2213A/B 

2221A/B,  2243A/B 
Landholding  Agency:  Army 
Property  Number  219620742 
Status:  Unutilized 
Comment  903  sq.  ft  each,  needs  rehab,  most 

recent  use — bmily  quarters,  presenoe  of 

asbestos/lead  paint,  off-site  use  only 
14  Bldgs.,  Family  Quarters 
Hayes  Housing  Complex,  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 


Location:  2120A/B,  2121A/B,  2131A/B, 
2157A/B.  2166A/B.  2177A/B.  2185A/B 
2200A/B.  2210A/B.  2211A/B,  2229A/B, 
2235A/B,  2240A/B,-2247A/B 

Landholding  Agency:  Army 

Property  Number  219620743 

Status:  Unutilized 

Comment:  899  sq.  ft  each,  needs  rehab,  most 
recent  use — family  quarters,  presenoe  of 
asbestos/lead  paint,  off-site  use  only 

35  Bldgs.,  Family  Quarters 

Hayes  Housing  Complex.  Fort  Bliss. 

El  Paso  Co:  El  Paso  TX  79916- 

Location:  2107,  2110,  2112,  2114,  2122.  2123, 
2130,  2133.  2136.  2138.  2146.  2149,  2154. 
2155,  2165,  2169.  2170,  2178,  2180,  2181. 
2187,  2189,  2190,  2196.  2198.  2204.  2207. 
2208.  2215.  2222,  2225.  2233.  2236.  2248. 
2251-A/B 

Landholding  Agency:  Army 

Property  Number  219620744 

Status:  Unutilized 

Comment:  776  sq.  ft  each,  needs  rehab,  most 
recent  use — family  quarters,  presence  of 
asbestos/lead  paint,  off-site  use  only 

Bldg.  809 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219630187 

Status:  Unutilized 

Comment:  16853  sq.  ft.,  poor  condition,  noost 
recent  use — gymnasium,  off-site  use  only 

Bldg.  2160 

Fort  Bliss.  Hayes  Housing  Complex 

El  Paso  Co:  El  Paso  TX  79916- 

Landbolding  Agency:  Army 

Property  Number  219630188 

Status:  Unutilized 

Comment  916  sq.  ft.  poor  condition, 
presence  of  asbestos/lead  based  paint,  most 
recent  use — bmily  quarters,  off-site  use 
only 

Bldg.  2503 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219630189 

Status:  Unutilized 

Comment:  3332  sq.  ft,  needs  major  rehab, 
fwesence  of  lead  based  paint,  most  recent 
use — maintenance  shop,  off-site  use  only 

Bldgs.  2504,  2506.  2510 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  7991&- 

Landholding  Agency:  Army 

Property  Number  219630190 

Status:  Unutilized 

Comment:  2331  sq.  ft.  needs  major  rehab, 
presence  of  lead  based  ftaint,  most  recent 
use— maintenance  shop,  off-site  use  only 

Bldgs.  2511-2513.  2516.  2519 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219630191 

Status:  Unutilized 

Comment  13711  sq.  ft,  needs  major  rehab, 
presence  of  lead  based  paint,  most  recent 
use — maintenance  shop,  off-site  use  only 

Bldgs.  2514.  2515 

Foit  Bliss 

El  Paso  Co:  El  Paso  TX  79916- . 

Landholding  Agency:  Army 

Property  Number  219630192 
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Status:  Unutilized 

Comment:  16976  sq.  ft.,  needs  major  rehab, 

presence  of  lead  based  paint,  most  recent 

use — maintenance  shop,  off-site  use  only 
Bldg.  2535 
Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 
Landhoiding  Agency:  Army 
Property  Number  219630193 
Status:  Unutilized 
Comment:  528  sq.  ft.,  needs  major  rehab, 

presence  of  lead  based  paint,  most  recent 

use — storehouse,  off-site  use  only 
32  Units 
Fort  Bliss 
Upper  William  Beaumont  Army  Medical 

Center 
El  Paso  Co:  El  Paso  TX  79916- 
Location:  7402,  7403.  7406,  7410,  7423.  7424, 

7427,  7428,  7442,  7446.  7447.  7462.  7463. 

7466,  7467,  7485— A/B 
Landholding  Agency:  Army 
Property  Number  219630194 
Status:  Unutilized 
Comment:  A  side  1010  sq.  ft..  B  side  777  sq. 

ft.,  poor  condition,  most  recent  use — 

residential,  off-site  use  only 

35  Units 

Fort  Bliss 

Upper  William  Beaumont  Army  Medical 

Center 
Bl  Paso  Co:  El  Paso  TX  79916- 
Location:  7401.  7404.  7405,  7408,  7412,  7422, 

7425,  7426,  7429.  7430,  7441.  7444,  7445, 

7448,  7461.  7464,  7465,  7481— A/B 
Landholding  Agency:  Army 
Property  Number  219630195 
Status:  Unutilized 
Comment:  972  sq.  fl..  poor  condition,  most 

recent  use — residential,  off-site  use  only 
8  UniU 
Fort  Bliss 
Upper  William  Beaumont  Army  Medical 

Center 
El  Paso  Co:  El  Paso  TX  79916- 
Location:  7407  A/B,  7421  A/B,  7443  A/B, 

7483  A/B 
Landholding  Agency:  Army 
Property  Nimiber  219630196 
Status:  Unutilised 
Comment:  887  sq.  ft.,  poor  condition,  most 

recent  use — residential,  off-site  use  only 
Bldg.  T-88 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number.  219640219 
Status:  Unutilized 
Comment:  4720  sq.  ft,  2-story,  needs  rehab, 

most  recent  use — showrers,  off-site  use  only 
Bldg.  P-197 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640220 
Status:  Unutilized 
Comment  13819  sq.  ft.,  presence  of  asbestos/ 

lead  paint  most  recent  use— admin.,  off- 
site  use  only 
Bldg.  T-230 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640221 
Status:  Unutilized 


Comment:  18102  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — printing  plant 

and  shop,  off-site  use  only 
Bldg  P-252 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640222 
Status:  Unutilized 
Conmient:  1830  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  P-606B 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640223 
Status:  Unutilized 
Comment:  1296  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  off-site  use  only 
Bldg.  P-607 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640224 
Status:  Unutilized 
Comment:  12610  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin/ 

classroom,  off-site  use  only 
Bldg.  P-608 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640225 
Status:  Unutilized 
Comment:  12676  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin/ 

classroom,  off-site  use  only 
Bldg.  P-608A 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640226 
Status:  Unutilized 
Comment:  2914  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin/ 

classroom,  off-site  use  only 

Bldg.  P-1000 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640227 

Status:  Unutilized 

Comment:  226374  sq.  ft.,  presence  of 

asbestos/lead  paint,  historic  property,  most 

recent  use — hospital/medical  canter 
Bldg.  P-1023 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640228 
Status:  Unutilized 
Comment:  2500  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recant  use — greenhouse, 

off-site  use  only 
Bldg.  P-1058 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640229 
Status:  Unutilized 
Conunent:  180  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — storage,  off-site  use  only 
Bldg.  P-2270 


Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640230 

Status:  Unutilized 

Comment:  14622  sq.  ft..  2-story,  historic 

bldg.,  presence  of  asbestos/lead  paint,  most 

recent  use— auditorium 
Bldg.  T-2300 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640231 
Status:  Unutilized 
Comment  5883  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — post  office, 

off-site  use  only 
Bldg.  P-2399 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640232 
Status:  Unutilized 
Comment:  25922  sq.  ft.,  poor  condition, 

presence  of  asbestos/lead  paint,  most 

recent  use — dining  facility,  off-site  use 

only 
Bldg.  S-389g 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640235 
Status:  Unutilized 
Comment:  4200  sq.  ft.,  presence  of  asbestos/ 

lead  fiaint,  most  recent  use— classroom, 

off-site  use  only 
Bldg.  S-3899 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640236 
Status:  Unutilized 
Comment:  4200  sq.  ft.,  ptresence  of  asbestos/ 

lead  paint  most  recent  use— classroom, 

off-site  use  only 

Bldg.  P-4190 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640237 

Status:  Unutilized  , 

Comment:  88067  sq.  ft.,  historic  bldg., 

presence  of  asbestos/lead  paint,  most 

recent  use— admin/warehouse 
Bldg.  P-4191 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640238 
Status:  Unutilized 
Comment:  88067  sq.  ft.,  historic  bldg., 

presence  of  asbestos/lead  paint,  most 

recent  use— admin/warehouse 
Bldg.  T-5105 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640239 
Status:  Unutilized 
Comment:  3521  sq.  ft.,  presence  of  asbestos/ 

lead  paint  moat  recent  use— dining 

CKility,  off-site  use  only 
Bldg.  P-5126 
Fort  Sam  Houston 


San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640240 

Status:  Unutilized 

Comment:  189  sq.  ft,  off;aite  use  only 

Bldg.  P-6201 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640241 

Status:  Unutilized 

Comment:  3003  sq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use— officers  family 

quarters,  off-site  use  only 
Bldg.  P-6202 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640242 
Status:  Unutilized 
Comment:  1479  sq.  ft,  presence  of  lead  paint 

most  recent  use— officers  family  quarters, 

off-site  use  only 

Bldg.  P-e203 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640243 

Status:  Unutilized 

Comment:  1381  sq.  ft,  presence  of  lead  paint 

most  recent  use-nnilitary  bmily  quarters, 

off-site  use  only 
Bldg.  P-«204 

Fort  Sam  Houston  A 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640244 
Status:  Unutilized 
Comment:  1454  sq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use — military 

family  quarters,  off-site  use  only 
Bldg.  1,  Fort  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219640245 
Stetus:  Unutilized 
Conmient:  12660  sq.  ft,  2-story,  most  recent 

use — admin.,  off-site  use  only 
Bldg.  4416,  Fort  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219640246 
Stetus:  Unutilized 
Comment:  3746  sq.  ft.,  l-stcny,  most  recent 

use— chapel,  off-site  use  only 
Bldg.  2906.  Fort  Bliss 
El  Paso  Co:  EI  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219640561 
Stetus:  Unutilized 
Comment:  35.737  sq.  ft..  3-story,  most  recent 

use — housing,  off-site  use  only 
Bldg.  2907.  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79915- 
Landholding  Agency:  Army 
Property  Number  219640562 
Stetus:  Unutilized 
Comment:  35,737  sq.  ft,  3-story,  most  recent 

use — housing,  off-site  use  only 
Bldg.  2908,  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Anny 
Pn^rty  Number  219640563 
Stetus:  Unutilized 
Comment:  41,979  sq.  ft.,  3-story,  most  recant 

use — housing,  off-site  use  only 


Bldg.  7137,  Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219640564 

Stetus:  Unutilized 

Comment:  35,736  sq.  ft,  3-8tory,  most  recent 

use — Chousing,  off-site  use  only 
Bldg.  2305,  Fort  Hood 
Ft  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Anny 
Property  Number  219640565 
Stetus:  Unutilized 
Commrat  8043  sq.  ft,  2-story,  needs  repair, 

most  recent  use— guest  house,  off-site  use 

only 
Bl^.  2306,  Fort  Hood 
Ft  Hood  Co:  Coiyell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219640566 
Stetus:  Unutilized 
Comment:  8043  sq.  ft,  2-story,  needs  repair, 

most  recent  use— guest  house,  off-site  use 

only 
Bldg.  2307,  Fort  Hood 
Ft  Hood  Co:  C«yell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219640567 
Stetus:  Unutilized 
Comment:  8043  sq.  ft.  2-story,  needs  repair, 

most  recent  use — guest  house,  off-site  use 

only 

Virginia 

Bldg.  TT0104 

Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427-5000 

Landholding  Agency:  Army 

Property  Number  219520217 

Stetus:  Unutilized 

Comment:  1464  sq.  ft,  1-stoiy,  most  recent 

use— training,  needs  rehab,  off-site  use 

only 
Bldg.  TTOIOS 
Fort  A.P.  HUl 

Bowling  Green  Co:  Caroline  VA  22427-5000 
Landholding  Agency:  Army 
Property  Number  219520218 
Stetus:  Unutilized 
Comment:  2273  sq.  ft.  1-story,  most  recent 

use — storage,  off-site  use  only 
Bldg.  T00103 
Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427-5000 
Landholding  Agency:  Army 
Property  Number  219610789 
Stetus:  Unutilized 
Comment  430  sq.  ft,  presence  of  asbestos, 

most  recent  use — barber  shop,  off-site  use 

only 

Bldg.  602.  Fort  Eustis 

Ft  Eustis  VA  23604- 

Landholding  Agency:  Army 

Property  Number  219620729 

Stetus:  Unutilized 

Comment:  2368  sq.  ft,  1 -story  brick,  most 

recent  use — storage,  presence  of  asbestos, 

off-site  use  only 
Bldg.  T-99 
Fort  Monroe 
Ft  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number  219620732 
Stetus:  Unutilized 
Conunent:  7410  sq.  ft,  most  recent  i 

storage,  off-site  use  only 


Bldg.  T-193 
Fort  Monroe 
Ft  Monroe  VA  23651- 
Landholding  Agencjr  Army 
Property  Number  219620733 
Stetus:  Unutilized 
Comment  2415  sq.  ft,  most  recent  \ 
training,  off-site  use  only 

Bldg.  T-194 
Fort  Monroe 
Ft  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number  219620734 
Stetus:  Unutilized 
Comment  1950  sq.  ft,  most  recent  i 
office,  off-site  use  only 

Bldg.  T-195 
Fort  Monroe 
Ft  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number  219620735 
Status:  Unutilized 
Comment:  1830  sq.  ft,  most  recent  i 
office,  off-site  use  only 

Bldg.  T-196 
Fort  Monroe 
Ft  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number  219620736 
Status:  Unutilized 

Comment  1500  sq.  ft,  most  recant  use — 
office/storage,  off-site  use  only 

Bldg.  T-248 

Fort  Monroe 

FL  Monroe  VA  23651- 

Landbolding  Agency:  Army 

Property  Number  219620737 

Stetus:  Unutilized 

Comment:  1894  sq.  ft,  most  recent  i 

office,  off-site  use  only 
Bldg.  T-249 
Fort  Monroe 
Ft  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number  219620738 
Stetus:  Unutilized 
Comment:  1909  sq.  ft.,  most  recent  \ 

office,  off-site  use  only 

Bldg.  T-259 

Fort  Monroe 

Ft.  Monroe  VA  23651- 

Landholding  Agency:  Army 

Propterty  Nimiber  219620739 

Stetus:  Unutilized 

Comment  1983  sq.  ft,  moat  recent  use — 
office,  off-site  use  only 

Bldg.  T-162,  Fort  Monroe 

Fort  Monroe 

Ft  Monroe  VA  23651- 

Landholding  Agency:  Army 

Property  Number  219640247 

Stetus:  Unutilized 

Comment  1300  sq.  ft,  needs  repair,  presence 
of  lead  paint  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  T-171,  Fort  Monroe 

Ft  Monroe  VA  23651- 

Landholding  Agency:  Army 

Property  Number  219640568 

Stetus:  Und«Titilized 

Comment:  1740  sq.  ft,  most  recent  i 
storage,  off-site  use  only 

Bldg.  T-642.  Fan  Eustis 

Ft  Eustis  VA  23604- 
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Landholding  Agency:  Anny 
Property  Number  219640569 
Status:  Unutilized 
Cbminent:  800  sq.  ft.,  metal,  most  recent 

use — bath  house,  off-site  use  only 
Washington 

13  Bldgs..  Fort  Lewis 

A0402.  C0723,  C0726.  C0727.  C0902.  C0903. 

00906.  C0907.  C0922,  C093.  C0926.  CD927, 

C12S0 
Ft  Lewis  CO:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  219630199 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — barracks,  off-site 

useonly 

7  Bldgs..  Fort  LeMTis 

A0438.  A9439.  C0901.  C0910.  C0911.  C0918. 

C0918 
Ft.  Lewis  CO:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number  219630200 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dayroom  bldgs.. 

off-site  use  only 

Bldg.  A0608.  Fort  Lewis 

Ft.  Lewis  CO:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  219630201 

Status:  Unutilized 

Comment:  2285  sq.  ft.  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

dining,  off-site  use  only 
B  Bldgs.,  Fort  Lewis 

C0908.  0)728.  C0901,  C0928.  C1008,  C1108 
Ft.  Lewis  CO:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number  219630204 
Status:  Unutilized 
Comment:  2207  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dining,  off-site  use 

only 

Bldg.  C090g.  Fort  Lewis 

Ft  Lewis  CO:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  219630205 

Status:  Unutilized 

Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 

Bldg.  C0920,  Fort  Lewis 

Ft  Lewis  CO:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  219630206 

Status:  Unutilized 

Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 

Bldg.  C1249,  Fort  Lewis 

Ft  Lewis  CO:  Pierce  WA  98433-^500 

Landholding  Agency:  Army 

Property  Number  219630207 

Status:  Unutilized 

Comment:  992  sq.  ft.,  possible  asbestos/lead 

paint  most  recent  use — storage,  off-site  use 

only 

Bldg.  Cl  322a,  Fort  Lems 
Ft  Lewis  CO:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number  219630208 
Status:  Unutilizad 


Comment:  1843  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — admin.,  off-site  use 
only 

Bldg.  Cl322b,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  219630209 

Status:  Unutilized 

Comment:  2284  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  1164.  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  219630213 

Status:  Unutilized 

Comment:  230  sq.  ft.,  possible  asbestos/lead 

(Mint,  most  recent  use — storehouse,  off-site 

use  only 

Bldg.  1220.  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  219630214 

Status:  Unutilized 

Conunent:  1386  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — warehouse,  off-site 

use  only 
Bldg.  1228.  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number  219630215 
Status:  Unutilized 
Conunent:  10413  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — warehouse. 

off-site  use  only 
Bldg.  1307.  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number  219630216 
Status:  Unutilized 
Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  1309.  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  219630217 

Status:  Unutilized 

Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  2167,  Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  219630218 

Status:  Unutilized 

Comment:  288  sq.  ft.  possible  asbestos/lead 

paint,  most  recant  use — warehouse,  off-site 

use  only 

Bldg.  4078,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  219630219 

Status:  Unutilized 

Comment:  10200  sq.  ft.,  needs  rehab,  possible 
asbestos/lead  paint,  most  recent  use- 
warehouse,  off-site  use  only 

Bldg.  9599,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  219630220 

Status:  Unutilized 

Comment:  12366  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — warehouse, 
off-site  use  only 
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Bldg.  A1404,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  219640570 

Status:  Unutilized 

Comment:  557  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 

Bldg.  A1419.  Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army  "  . 

Property  Number  219640571 

Status:  Unutilized 

Comment  1307  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 

Bldg.  A1420,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Nimiber  219640572 

Status:  Unutilized 

Conunent:  5234  sq.  ft.,  needs  rehab,  most 
recent  use — vehicle  maintenance  shop,  off- 
site  use  only 

Wisconsin 

Bldg.  7174,  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  Wl  54656- 

Landholding  Agency:  Army 

Property  Number  219320372 

Stams:  Underutilized 

Comment:  8466  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — gen.  purpose 
warehouse 

Bldg.  7176.  Fort  McCoy 

Ft.  McCoy  €b:  Monroe  Wl  54656- 

Landholding  Agency:  Army 

Property  Number  219320373 

Status:  Underutilized 

Comment:  5415  sq.  ft..  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — gen.  purpose 
warehouse 

Bldg.  7261,  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  Wl  54656- 

Landholding  Agency:  Army 

Property  Number  219320374 

Status:  Unutilized 

Comment:  4800  sq.  ft.,  1-story,  presence  of 

asbestos,  needs  rehab,  used  intermittently 

by  Army,  most  recent  use — gen.  purpose 

warehouse 
Bldg.  2321 
Fort  McCoy 

Ft  McCoy  Co:  Monroe  Wl  54656- 
Landholding  Agency:  Army 
Property  Number  219430225 
Status:  Unutilized 
Comment:  682  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — heat  plant 
Bldg.  2673 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  Wl  54656- 
Landholding  Agency:  Army 
Property  Number  219430226 
Status:  Unutilized 
Conmient:  13515  sq.  ft.,  l-story.  needs  rehab. 

most  recent  us»-— theater. 
Bldg.  2110 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  Wl  54656- 
Landholding  Agency:  Army 
Property  Number  219430232 
Status:  Unutilized 
Comment:  18270  sq.  ft.,  l-story.  needs  rehab, 

most  recent  use — vehicle  maint 


Bldg.  2320 

Fort  McCoy 

Ft  McCoy  Co:  Monroe  Wl  54656- 

Landholding  Agency:  Army 

Property  Number  219430233 

Status:  Unutilized 

Comment:  33345  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — vehicle  maint 
Bldg.  2763 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  Wl  54656- 
Landholding  Agency:  Army 
Property  Number  219430236 
Status:  Unutilized 
Comment:  3250  sq.  ft,  l-story,  needs  rehab, 

most  recent  use — admin. 
Bldg.  2755 
F<Ht  McCoy 

Ft  McCoy  Co:  Monroe  Wl  54656- 
Landholding  Agency:  Army 
Property  Number  219430239 
Status:  Unutilized 
Conunent:  168  sq.  ft.,  l-story,  needs  rehab. 

most  recent  use — dispatch  bldg. 
Bldg.  850 
Fort  McCoy 

Ft  McCoy  Co:  Monroe  Wl  54656- 
Landholding  Agency:  Army 
Property  Number  219430243 
Status:  Unutilizad 
Conunent  2350  sq.  ft,  l-story,  needs  rehab, 

most  recent  use— dining  {acility 
Bldg.  240,  Fort  McCoy 
Fort  McCoy 

Ft  McCoy  Co:  Monroe  Wl  54656-5162 
Landholding  Agency:  Army 
Property  Number  219520219 
Status:  Underutilized 
Comment:  1750  sq.  ft,  l-story,  needs  rehab, 

most  recent  use — admin. 

U.S.  Army  Reserve  Center 

2310  Center  Street 

Racine  Co:  Racine  Wl  53404-3330 

Landholding  Agency:  Army 

Property  Number  219620740 

Status:  Unutilized 

Comment  3  bldgs.  (14,137  sq.  ft)  on  3  acres, 

needs  repair,  most  recent  use— office/ 

storage/ training 

Land  (by  State) 

Alaska 

Harding  Lake  Recreation  Area 
Fort  Richardson 
Anchorage  AK 
Landholding  Agency:  Army 
Property  Number  219540009 
Status:  Underutilized 
Comment  25.5  acres,  most  recent  use^ 
recreation 

California 

U.S.  Army  Reserve  Center 
Mountain  Lakes  Industrial  Park 
Redding  Co:  Shasta  CA 
Landholding  Agency:  Army 
Property  Number  2194610645 
Status:  Unutilized 

Comment  5.13  acres  within  a  light  industrial 
park 

Geoigia 

Land  (Railbed) 

FoitBenning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 


Property  Number  219440440 
Status:  Unutilized 

Comment:  17.3  acres  extending  1.24  miles, 
no  known  utilities  potential 

Minnesota 

Land 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112- 

Landholding  Agency:  Army 

Property  Number  219120269 

Status:  Underutilized 

Comment  Approx.  49  acres,  possible 

contamination,  secured  area  with  alternate 

access 

Nevada 

Parcel  A 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  At  Foot  of  Eastern  slope  of  Mount 

Grant  in  Wassuk  Range  ft  S.W.  edge  of 

Walker  Lane 
Landholding  Agency:  Army 
Property  Number  219012049 
Status:  Unutilized 
Comment:  160  acres,  road  and  utility 

easements,  no  utility  hookup,  possible 

flooding  iHoblem 
Parcels 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  At  foot  of  Eastern  slope  of  Mount 

Grant  in  Wassuk  Range  &  S.W.  edge  of 

Walker  Lane 
Landholding  Agency:  Army 
Profwrty  Number  219012056 
Status:  Unutilized 
Conunent  1920  acres;  road  and  utlity 

easements;  no  utility  hookup;  possible 

flooding  problem. 
Parcel  C 

HaiArthcxne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  South-southwest  of  Hawthorne 

along  HWAAP's  South  Magazine  Area  at 

Western  edge  of  State  Route  359 
Landholding  Agency:  Army 
Property  Number  219012057 
Status:  Unutilized 
Comment:  85  acres;  road  and  utlity 

easements;  no  utility  hookup. 
Parcel  D 

HawthOTne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  South-southwest  of  Hawthorne 

along  HWAPP's  South  Magazine  Area  at 

Western  edge  of  State  Route  359. 
Landholding  Agency:  Army 
Property  Number  219012058 
Status:  Unutilized 
■  Comment:  955  acres;  road  and  utility 

easements;  no  utility  hookup. 

NewYoA 

Land — 6.965  Acres 
Dix  Avenue 

Queensbury  Co:  Warren  NY  12801- 
Landholding  Agency:  Army 
Property  Number  219540018 
Status:  Unutilizad 

Comment  6.96  acres  of  vacant  land,  located 
in  industrial  area,  potential  utilities. 

North  Carolina 

0.80  Acre  Trace  of  Land 

Military  Ocean  Terminal,  Simny  Point 


Southport  Co:  Brunswick  NC  28461-5000 
Landholding  Agency:  Army 
Property  Number  219640560 
Status:  Unutilized 

Conunent:  0.80  acres,  listed  on  the  National 
Register  of  Historic  Places. 

Ohio 

5  acres 

Doan  U.S.  Army  Reserve  Center 
Portmonth  Co:  Scioto  OH  45662- 
Landholding  Agency:  Army 
Property  Number  219320313 
Status:  Unutilized 

Comment:  5  acres  including  paved  roads, 
parking,  sidewalks,  etc 

Tennessee 

Holston  Army  Ammunition  Plant 
Kinsport  Co:  Hawkins  TN  61299-6000 
Landholding  Agency:  Army 
Property  Number  219012338 
Status:  Unutilized 
Comment:  8  acres;  unimproved;  could 

provide  access;  2  acres  unusable;  near 

explosives. 

Texas 

Old  Camp  BuIIis  Road 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219420461 

Status:  UnutUized 

Comment  7.16  acres,  rural  gravel  road. 

Camp  Bullis,  Tract  9 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219420462 

Status:  Unutilized 

Comment:  1.07  acres  of  imdevelopied  land. 

Castner  Range 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219610788 

Status:  Unutilized 

Comment  approx.  56.87  acres,  portion  in 

floodway,  most  recent  ude — recreation 

picnic  perk 

Sidtable/UnaTailabla  Pnipertiea 

Buildings  (by  State) 

Arizona 

Bldg.S-306 

Yuma  Proving  Ground 

Yuma  Co:  Yuma/La  Paz  AZ  85365-9104 

Landholding  Agency:  Army 

Property  Number  219420346 

Status:  Unutilized 

Comment:  4103  sq.  ft.,  2-story,  needs  major 

rehab,  scheduled  to  be  vacated  on  or  alxMit 

2/95. 

Colorado 

Bldg.  P-1388 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  Co  80913- 

Landholding  Agency:  Army 

Property  Number  219430134 

Status:  Unutilized 

Comment:  240  sq.  ft,  l-story  steel  structure, 

needs  rehab,  secure  area  with  alternate 

access,  off-site  use  only 


iMI 
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Caoigia 

BIdg.  T201,  Fort  Stewart 
Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Anny 
Property  Number:  219420357 
Status:  Unutilized 

Comment:  2929  sq.  ft..  1-story  wood  frame, 
needs  repair,  most  recent  use — offices,  off- 
site  use  only 
Bldg.  T-902,  Fort  Stewart 
Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  219420360 
Status:  Unutilized 
Comment:  2990  sq.  ft.,  1-story  wood  frame, 

needs  repair,  most  recent  use— ofRces,  off- 
site  use  only 
Bldg.  704,  Fort  Stewart 
Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Nimiber:  219420364 
Status:  Unutilized 
Comment:  2028  sq.  ft.,  1-story,  needs  major 

repair,  most  recent  use  -  admin. 
Bldg.  TT0791 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  219440408 
Status:  Unutilized 
Comment:  1440  sq.  ft,  1-story  aluminum 

frsme,  needs  rehab,  most  recent  use— aces. 

bcility,  off-site  use  only 
Bldg.  TT0792 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  219440409 
Status:  Unutilized 
Comment:  1440  sq.  tt,  1 -story  alimiinum 

frame,  needs  rehab,  most  recent  use — aces. 

bcility,  off-site  use  only 
Bldg.  Tr0793 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  219440410 
Status:  Unutilized 
Comment:  1440  sq.  ft,  1-story  aluminum 

fmoB,  needs  rehab,  most  recent  use— aces. 

facility,  off-site  use  only 
Bldg.  4090 
Fort  Beiming 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219630007 
Status:  Underutilized 
Comment:  3530  sq.  ft,  most  recent  use — 

chapel,  off-site  use  only 

Hawaii 

Bldg.  S-275 

FortDeRussy 

Honolulu  HI  96815- 

Landholding  Agency:  Army 

Property  Niunber  219540014 

Status:  Unutilized 

Comment:  26047  gross  sq.  ft.,  some  termite 
damage,  most  recent  use — office/workshop, 
limitations  on  use  (PL90-110,  Sec.  809) 

Kentucky 

Bldg.  05713,  Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

kndholding  Agency:  Army 


Property  Number  219410341 

Status:  Unutilized 

Comment:  10944  sq.  ft.,  1-story,  needs  rehab, 
presence  of  asbestos,  most  recent  use — 
maintenance  shop 

Bldg.  2541 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610679 

Status:  Unutilized 

Comment:  1850  sq.  ft.,  needs  repair,  possible 
asbestos,  most  recent  use— admin.,  off-site 
use  only 

Bldg.  2556 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610680 

Status:  Unutilized 

Comment:  5400  sq.  ft.,  possible  asbestos, 
most  recent  use — admin.,  off-site  use  only 

Bldg.  2636 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610682 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  possible  asbestos, 
most  recent  use — adinin.,  off-site  use  only 

Bldg.  2325 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219610694 
Status:  Unutilized 

Comment:  2625  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only 
Bldg.  2327 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219610695 
Status:  Unutilized 

Comment:  2500  sq.  ft.,  presence  of  asbestos, 
most  recent  use — admin.,  off-site  use  only 
Bldg.  2527 
Fort  Campbell 

Ft.  Campbell  Co:  ChrisUan  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219610698 
Status:  Unutilized 

Comment:  5310  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only 
Bldg.  2537 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219610699 
Status:  Unutilized 

Comment:  5310  sq.  ft.,  presence  of  asbestos, 
most  recent  use — adrnin.,  off-site  use  only 
Bldg.  2539 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219610700 
Status:  Unutilized 

Comment:  2500  sq.  fl.,  presence  of  asbestos, 
most  recent  use — admin.,  off-site  use  only 
Bldg.  2744 
Fort  Campbell 


Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610704 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use— admin.,  off- 
site  use  only 

Bldg.  2436 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219620670 

Status:  Unutilized 

Comment:  1200  sq.  ft.,  most  recent  use — 

admin.,  ix>s8ible  asbestos,  off-site  use  only 
Bldg.  2264 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219620671 
Status:  Unutilized 
Comment:  2500  sq.  ft.,  most  recent  use — 

admin.,  possible  asbestos,  off-site  use  only 

Louisiana 

Bldg.  3322,  Fort  Polk 
Texas  Avenue 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Niunber  219440441 
Status:  Unutilized 

Comment:  480  sq.  ft.,  1  story,  needs  repairs, 
most  recent  use — offices 

Maryland 

Bldgs.  TMA4,  TMA5.  TMA8,  TMA9 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219320292 

Status:  Unutilized 

Comment:  approx,  800  sq.  ft.  steel  plate, 

gravel  base  ammunition  storage  area,  fair 

condition 

Montana 

USARC  Bozeman  Reserve  Center 

32  South  Tracy  Ave. 

Bozeman  Co:  Gallatin  MT 

Landholding  Agency:  Army 

Property  Number  219420391 

Status:  Unutilized 

Comment:  15236  sq.  ft.,  3-8tory  reserve  center 
on  .54  acres,  bldg.  on  National  Register  of 
Historic  Places,  secured  with  alternate 
access 

GSA  Number  7-D-MT-0605 

Nevada 

U.S.  Army  Reserve  Center 

685  East  Plumb  Lane 

Reno  Co:  Washoe  NV  89502- 

Landholding  Agency:  Army 

Property  Number  219340180 

Status:  Unutilized 

Comment:  11457  sq.  ft.  Reserve  Center  ft 
2611  sq.  ft  vehicle  repair  shop  on  4.29 
acres,  presence  of  asbestos,  l-story  each, 
perpetual  easement  for  road  right  of  way  50 
ft  from  prop. 

New  Jersey 

Bldg.  1392 

Armament  Research,  Dev.  ft  Eng.  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219540008 


Status:  Unutilized 

Comment:  1128  sq.  ft.,  1  story  fire/electrical/ 

safety  code  violations,  needs  repairs,  most 

recent  use — ^femily  housing 

Oklahoma 

Bldg.  P-508 

U.S.  Army  Reserve  Center,  Norman  #02 
Norman  Co:  Geveland  OK 
Landholding  Agency:  Army 
Property  Number  219630186 
Status:  Unutilized 

Comment:  210  sq.  ft,  most  recent  use^ 
storehouse,  off-site  use  only 

Texas 

Bldg.  P-2000,  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219220389 

Status:  Underutilized 

Comment:  49,542  sq.  ft.,  3-story  brick 

structure,  within  National  Landmark 

Historic  District 
Bldg.  P-2001,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220390 
Status:  Underutilized 
Comment:  16,539  sq.  ft.,  4-story  brick 

structure,  within  National  Landmarii 

Historic  District 
Bldg.  T-189,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220402 
Statiis:  Underutilized 
Comment:  11,949  sq.  ft.,  4-story  brick 

structiue,  within  National  Landmark 

Historic  District,  possible  lead 

contamination 
Bldg.  1,  Fort  Hood 
Lubbock  Co:  Lubbock  TX  79408- 
Landholding  Agency:  Army 
Woperty  Number  219440336 
Status:  Unutilized 
Comment:  11,440  sq.  ft,  1  story,  fair 

condition,  to  be  vacated  6/30/95,  off-site 

removal  only,  most  recent  use — army 

reserve  center 
Bldg.  P-8249 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219440455 
Status:  Excess 
Comment:  2,775  sq.  ft,  1  story  wood  frame, 

lead  paint,  off-site  removal  only,  most 

recent  use — fiamily  housing 
Bldg.  S-1461 
Fort  Sam  Houston 
Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219610772 
Status:  Unutilized 
Comment:  11,568  gross  sq.  ft.,  presence  of 

asbestos/lead  base  paint,  most  recent 

admin.,  off-site  use  only 

Bldg.  T-5114 

Fort  Sam  Houston 

Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219610777 

Sutus:  Unutilized 


Comment:  3612  gross  sq.  ft,  presence  of 
asbestos/lead  base  paint,  most  recent  i 
dining  hall,  off-site  use  only 

Bldgs.  P-«088  thru  P-6091 

Fort  Sam  Houston 

Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219610781 

Status:  Unutilized 

Comment:  465  gross  sq.  ft.  each,  presence  of 
lead  base  paint,  needs  repair,  most  recent 
use — storage,  off-site  use  only 

Bldg.  T-6101 

Fort  Sam  Houston 

Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219610782 

Status:  Unutilized 

Comment:  400  sq.  ft,  presence  of  lead  base 
paint,  nuMt  recent  use — dispatch  office,  off- 
site  use  only 

Vermont 

Conti-Tracy  USAR  Center 

Montpelier  Co:  Washington  VT  05602-9513 

Landholding  Agency:  Army 

Property  Number  219630197 

Status:  Unutilized 

Comment:  2,240  sq.  ft.,  brick,  proposed 

outgrant  most  recent  use — ^vehicle 

maintenance 

Virginia 

Bldg.  T-179 

Fort  Monroe 

Ft.  Monroe  VA  23651- 

Landholding  Agency:  Army 

Property  Number  219630001 

Status:  Underutilized 

Comment:  1,798  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  T-181 

Fort  Monroe 

Ft  Monroe  VA  23651- 

Landholdlng  Agency:  Army 

Property  Number  219630002 

Status:  Underutilized 

Conunent:  1,835  sq.  ft.,  most  recent  use — 
ofBce,  off-site  use  only 

Bldg.  T-182 

FcHt  Monroe 

Ft  Monroe  VA  23651- 

Landholding  Agency:  Army 

Property  Number  219630003 

Status:  Underutilized 

Comment:  1,997  sq.  ft.,  most  recent  use — 
office,  off-site  use  only 

Bldg.  T-183 

Fort  Moiutw 

Ft  Monroe  VA  23651- 

Landbolding  Agency:  Army 

Property  Number  219630004 

Status:  Underutilized 

Comment:  1,760  sq.  ft.,  most  recent  use- 
office,  off-site  use  only 

BIdg.T-184 

F(»t  Monroe 

Ft  Monroe  VA  23651- 

Landholding  Agency:  Army 

Property  Number  219630005 

Status:  Underutilized 

Comment  1750  sq.  ft,  most  recent  use — 
office,  off-site  use  only 

Bldg.  T-185 

Fort  Monroe 


Ft.  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number  219630006 
Status:  Underutilized 

Comment:  861  sq.  ft,  most  recent  use — office, 
off-site  use  only 

Land  (by  State) 

Illinois 

Bridge  Ramp  ft  Property 
Rock  Island  Arsenal 
Rock  bland  Co:  Rock  Island  IL  61299- 
Landholding  Agency:  Army 
Property  Number  219620665 
Status:  Unutilized 

Comment  Bridge  Ramp  24  ft.  wide,  600  ft 
long 

North  Carolina 

.92  Acre — Land 

Military  Ocean  Terminal,  Suimy  Point 

Southport  Co:  Brunswick  NC  28461-5000 

Landholding  Agency:  Army 

Property  Number  219610728 

Status:  Underutilized 

Comment:  municipal  drinking  waterwell, 

restricted  by  explosive  safety  regs..  New 

Hanover  County  Buffer  Zone 
10  Acre — Land 

Military  Ocean  Terminal,  Simny  Point 
Southport  Co:  Brunswick  NC  28461-5000 
Landholding  Agency:  Army 
Property  Number  219610729 
Status:  Underutilized 
Comment  municiftal  park,  restricted  by 

explosive  safety  regs.,  New  Hanover 

County  Buffer  Zone 
257  Acre — Land 

Military  Ocean  Terminal,  Sutmy  Point 
Southport  Co:  Brunswick  NC  28461-5000 
Landholding  Agency:  Army 
Property  Number  219610730 
Status:  Underutilized 
Comment:  state  park,  restricted  by  explosive 

satiety  regs..  New  Hanover  Cotinty  Buffer 

Zone 
24.83  Acres — Tract  of  Land 
Military  Ocean  Terminal,  Surmy  Point 
Southpwrt  Co:  Brunswick  NC  28461-5000 
Landholding  Agency:  Army 
Property  Number  219620685 
Status:  Underutilized 
Comment:  24.83  acres,  municipal  park,  most 

recent  use — New  Hanover  County 

explosive  buffer  zone 

Texas 

Vacant  Land,  Fort  Sam  Houston 

All  of  Block  1800.  Portions  of  blocks  1900. 

3100  and  3200 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220438 
Status:  Unutilized 
Comment:  210.83  acres,  85%  located  in 

floodplain,  presence  of  unexploded 

(vdnance,  2  land  fill  areas 

Sidtabla/To  Be  Exceaed 

Buildings  (by  State) 

New  York 

Bldg.  P-1 

Glen  Falls  Reserve  Center 

Glen  Falls  Co;  Warren  NY  12801- 

Location:  67-73  Warren  Street 
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Landholding  Agency:  Army 

Property  Number  219540015 

Status:  Unutilized 

Comment:  19613  sq.  ft.,  2  story  w/basement, 

concrete  block/brick  frame  on  .475  acres 
Bldgs.  P-1  &  P-2 
Elizabethtown  Reserve  Center 
Comer  of  Water  and  Cross  Streets 
Elizabethtown  Co:  Esses  NY  12932- 
Landholding  Agency:  Army 
Property  Number  219550016 
Status:  Unutilized 
Comment:  4316  sq.  ft.  reserve  center/132S  sq. 

ft.  motor  repair  shop,  1  story  each,  concrete 

block/brick  frame,  on  5.05  acres 
Bldgs.  P-1  &  P-2 
Olean  Reserve  Center 
423  Riverside  Drive 
Olean  Co:  Cattaraugus  NY  14760- 
Landholding  Agency:  Army 
Property  Number  219550017 
Status:  Unutilized 
Comment:  4464  sq.  ft  reserve  center/1325  sq. 

ft.  motor  repair  shop,  1  story  each,  concrete 

block/brick  frame,  on  3.9  acres 

Land  (by  State) 
New  York 

Galeville  Army  Training  Site 

Shawangunk  Co:  Ulster  NY  12589- 

Landholding  Agency:  Army 

Property  Number  219510128 

Status:  Underutilized 

Comment:  621.05  acres,  improved  w/inactive 
runway,  airfield  &  taxi-way,  p>otential 
utilities,  234  acres  is  wetlands  and  habitat 
for  threatened  sftecies 

Texas 

Land  Saginaw  Army  Aircraft  Pit 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  Army 
Property  Number  219014814 
Status:  Unutilized 

Comment:  43.08  acres,  includes  buildings/ 
structures/parking  and  air  strip 

Unwritable  Prapem— 

Buildings  (by  State) 
Alabama 

123  Bldgs. 

Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 

Landholding  Agency:  Army 

Property  Number  219014009.  219014012. 
219014015-219014051.  219014060. 
219014292. 219110109.  219120247- 
219120250. 219230190.  219330002, 
219430266-219430277.  219430284- 
219430290.  219440078-219440082, 
219530010-219530048,  219610272- 
219610280, 219630015-219630018 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  extensively 
deteriorated.) 

75  Bldgs..  Fort  Rucker 

PL  Rucker  Co:  Dale  AL  36362 

Landholding  Agency:  Army 

Property  Number  219220343-219220344. 
219310016. 219320001.  219330003- 
219330010.  219340116.  219340118. 
219340124-219340125,  219410022- 
219410023.  219430261-219430264. 
219440063-219440084.  219440094- 
219440095. 219520057-219520058, 


219530008,  219620371-219620374. 

219620802, 219630009-219630014. 

219640001-219640004,  219640440- 

219640444 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  25203,  25205-25207,  25209.  25501. 

25503,  25505.  25507.  25510.  29101.  29103- 

29109 
Fort  Rucker 
Stagefield  Areas 

Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number:  219410020-219410021. 

219410024 
Status:  Unutilized 
Reason:  Secured  area 
27  Bldgs. 

Phosphate  Development  Works 
Muscle  Shoals  Co:  Colbert  AL  35660-1010 
Landholding  Agency:  Army 
Property  Number:  219220789-219220815 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  402-C 

Alabama  Army  Anununition  Plant 
Childersburg  Co:  Talladega  AL  35044 
Landholding  Agency:  Army 
Property  Number:  219420124 
Status:  Unutilized 
Reason:  Secured  Area 

Alaska 

17  Bldgs. 

Fort  Greely 

Ft.  Greely  AK  99790- 

Landholding  Agency:  Army 

Property  Number:  219210124-219210125. 

219220320-219220332,  219520064 
Status:  Unutilized 
Reason:  Extensive  deterioration 
4  Bldgs..  Fort  Wainwright 
Ft.  Wainwright  AK  99703 
Landholding  Agency:  Army 
Property  Number  219620369.  219640005- 

219640007 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  area;  Floodway 
Bldg.  1501,  Fort  Greely 
Ft  Greely  AK  99505 
Landholding  Agency:  Army 
Property  Number:  219240327 
Status:  Unutilized 
Reason:  Secured  Area 

Sullivan  Roadhouse,  Fort  Greely 

Ft  Greely  AK 

Landholding  Agency:  Army 

Property  Number  219430291 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  45070,  Fort  Richardson 

Ft  Richardson  AK  99505 

Landholding  Agency:  Army 

Property  Number:  219620370 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Arizona 

32  Bldgs. 

Navaio  Depot  Activity 

Bellemont  Co:  Coconino  AZ  86015- 

Location:  12  miles  west  of  Flagstaff,  Arizona 

on  1-40 
Landholding  Agency:  Army 


Property  Number  219014560-219014591 
Status:  Underutilized  ^ 

Reason:  Secured  Area 
10  properties:  753  earth  covered  igloos:  above 

ground  standard  magazines 
Navajo  Depot  Activity 
Bellemont  Co:  Coconino  AZ  86015- 
Location:  12  miles  west  of  Flagstaff,  Arizona 

on  1-40 
Landholding  Agency:  Army 
Property  Number:  219014592-219014601 
Status:  Underutilized 
Reason:  Secured  Area 

9  Bldgs. 

Nava}o  Depot  Activity 

Bellemont  Co:  Coconino  AZ  86015-5000 

Location:  12  miles  west  of  Flagstaff,  Arizona 

on  1-40 
Landholding  Agency:  Army 
Property  Number  219030273-219030274. 

219120175-219120181 
Status:  Unutilized 
Reason:  Secured  Area 

Bldgs.  68054,  15557,15558,  64013 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219430315,  219640478- 

219640479 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  S-2085 
Yimia  Proving  Groimd 
Yuma  Co:  Yuma/LaPaz  AZ  85365-9104 
Landholding  Agency:  Army 
Property  Number  219330020 
Status:  Unutilized 
Reason:  Secured  area 
Bldg.  T-231 
Yuma  Proving  Ground 
Yuma  Co:  LaPaz  AZ  85365-9104 
Landholding  Agency:  Army 
Property  Number  219510093 
Status:  Unutilized 
Reason:  Extensive  deteriwation 
Arkansas 

6  Bldgs. 

Pine  Bluff  Arsenal 

Pine  Bluff  Co:  Jefferson  AR  71602-9500 

Landholding  Agency:  Army 

Property  Number  219420138-219420142, 

219440077 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

194  Bldgs..  Fort  Chaffee 

Ft  Chaffiae  Co:  Sebastian  AR  72905-5000 

Landholding  Agency;  Army 

Property  Number  219630019-219630029. 

219640445-219640477 
Status:  Unutilized 
Reason:  Extensive  deteriravtion 

California 

Bldgs.  P-1 77,  P-1 78.  325.  S-308.  S-308A.  T- 

308B 
Fort  Hunter  Liggett 
Jolon  Co:  Monterey  CA  93928- 
Landholding  Agency:  Army 
Property  Number  219012414-219012415. 

219012600,  219240284-219240285. 

219240287 
Status:  Unutilized 


Reason:  Within  2000  ft.  of  flammable  or . 
explosive  material  (Some  are  in  a  secured 
area.) 

Bldg.  18 

Riverbenk  Army  Ammunition  Plant 
5300  Claus  Road 

Riverbank  Co:  Stanislaus  CA  95367- 
Landholding  Agency:  Army 
Property  Number  219012554 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  at 
explosive  material;  Secured  Area 

11  Bldgs..  Nos.  2-8. 156. 1. 120. 181 
Riverhank  Army  Ammimition  Plant 
Riverbank  Co:  Stanislaus  CA  95367- 
Landholding  Agency:  Army 
Property  Number  219013582-219013588. 

219013590, 219240444.  219240446 
Status:  Underutilized 
Reason:  Secured  Area 

9  Bldgs. 
Oakland  Army  Base 

Oakland  Co:  Alameda  CA  94626-5000 

Landholding  Agency:  Army 

Property  Number  219013903-219013906. 

219120051,  219340008-219340011 
Status:  Unutilized 
Reason:  Secured  Area  (Some  are  extensively 

deteriorated.) 

Bldg.  S-184 

Fort  Hunter  Liggett 

Ft.  Hunter  Liggett  Co:  Monterey  CA  93928- 

Landholding  Agency:  Army 

Property  Numtwr  219014602 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  173 

Roth  Road — Sharpe  Army  Depot 

Lathrop  Co:  San  Joaquin  CA 

Landholding  Agency:  Army 

Property  Number  219014940 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  13. 171, 178  Riverbank  Anmiun  Plant 

5300  Claus  Road 

Riverbank  Co:  Stanislaus  CA  95367- 

Landholding  Agency:  Army 

Property  Number  219120162-219120164 

Status:  Underutilized 

Reason:  Secured  Area 

Bldgs.  T-187,  403, 194  Fort  Hunter  Liggett 

Ft  Hunter  Liggett  Co:  Monterey  CA  93928 

Landhholding  Agency:  Army 

Property  Number  219240321,  219440184. 

219610287 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
Bldg.  36.  Tracy  Facility 
Tracy  Co:  San  )oaquin  CA  95376 
Landholding  Agency:  Army 
Property  Number  219330023 
Status:  Unutilized. 
Reason:  Secured  Area 

10  Bldgs..  Fort  Irwin 

Ft  Irwin  Co:  San  Bernardino  CA  92310 
Landholding  Agency:  Army 
Property  Number  219330026-219330035 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
Deterioration 

Bldgs. 

DDDRW  Sharpe  Facility 

Tracy  Co:  San  Joaquin.  CA  95331 


Landholding  Agency:  Army 

Property  Number  219430025-219430026, 

219430032-219430033,  219610289- 

219610296 
Status:  Unutilized. 

Reason:  Sacined  Area 
US  Army  Reserve  Center 
Rio  Vista  Co:  Sonoma  CA  94571 
Landholding  Agency:  Army 
Property  Number  219430316 
Status:  Unutilized 
Reason:  Floodway 

6  Buildings 

Oakland  Army  Base 

Oakland  Co:  Alameda  CA  94626 

Location:  Include:  90,  790,  792,  807.  829.  916 

Landholding  Agency:  Army 

Property  Number  219510097 

Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft  of 

flammable  or  explosive  material 
Bldg.  43;  Bunkers  41. 42. 45. 46. 47 
Santa  Rosa  High  Frequency  Radio  Station 
Santa  Rosa  CA 
Landholding  Agency:  Army 
Property  Number  219520036 
Status:  Excess 
Reason:  Secured  Area 
Bldgs.  29.  39.  73. 154. 155. 193.  204.  257 
Los  Alamitos  Co:  Orange  CA  9072O-S001 
Landholding  Agency:  Army 
Property  Number  219520040 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldgs.  1103, 1131 

Parks  Reserve  Forces  Training  Area 

Dubin  Co:  Alameda  CA  94568-5201 

Landholding  Agency:  Army 

Property  Number  219520056 

Status:  Unutilized 

Reason:  Extensive  deteriraation 

Bldgs.  144,  429-430 
National  Training  Center.  Fort  Irwin 
Ft  Irwin  Co:  San  Bernardino  CA  92310 
Landholding  Agency:  Army 
Property  Number  219530066 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

19  Bldgs. 

National  Training  Center,  Fort  Irwin 
Ft  Irwin  Co:  San  Bernardino  CA  92310 
Location:  556.  558.  562,  564,  578.  581.  584. 

586.  609,  474.  600,  410, 427.  485,  483,  579. 

583,  570,  568 
Landholding  Agency:  Army 
Property  Number  219530067 
Status:  Unutilized 
Reason:  Seciired  Area;  Extensive 

deterioration 

20  Buildings 
National  Training  Center 

Fort  Irwin  Co:  San  Bernardino  CA  92311- 

5097 
Location:  426,  428,  435-437.  439.  441,  462, 

464,  466.  510.  527.  529.  537.  539.  544-545. 

547,  549,  608 
Landholding  Agency:  Army 
Property  Number  219610288 
Status:  Unutilized 
Reason:  Seciued  Area 
Bldg.  T-386.  National  Training  Center 
Fort  Irwin 
Ft  Irwin  Co:  San  Bernardino  CA  92310 


Landholding  Agency:  Army 
Property  Number  2195640008 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Cokxado 

Bldgs.  T-317,  T-412, 431,  433 

Rocky  Moimtain  Arsenal 

Commerce  Co:  Adams  CO  80022-2180 

Landholding  Agency:  Army 

Property  Number  219320013-219320016 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  at 

explosive  material;  Secured  Area; 

Extensive  deterioration 

57  Bldgs.  Fort  Carson 

Ft  Carson  Co:  El  Paso  GO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219610297-219610318. 

219620384-219620409,  219640009 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Georgia 

Fort  Stewart 
Sewage  Treatment  Plant 
Ft  Stewart  Co:  Hinesville  GA  31314- 
Landholding  Agency:  Army 
Property  Number  219013922 
Status:  Unutilized 
Reason:  Sewage  treatment 
Facility  12304 
Fort  Gordon 

Augusta  Co:  Richmond  GA  30905- 
Lo^tion:  Located  off  Lane  Avenue 
Landholding  Agency:  Army 
Property  Number  219014787 
Status:  Unutilized 

Reascm:  Wheeled  vehicle  grease/inspection 
rack 

137  Bldgs. 

Fort  Gordon 

Augusta  Co:  Richmoad  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219220269,  219220293. 

219320026,  219410039-219410072. 

219410089,  219410091-219410116, 

219410120,  219410122,  219410125, 

219410131,  219440199.  219520067. 

219610330-219610340, 219610346. 

219630042-219630069,  219640011- 

219640037 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  11726-11727 
Fort  Gordon 

Auguste  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219210138-219210139 
Status:  Unutilized 
Reason:  Secured  Area 

4  Bldgs..  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Number  219220334-219220337 

Status:  Unutilized 

Reason:  Detached  lavatory 

16  Bldgs-.  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Number  219520150.  219610319- 

219610324. 219620808-219620810. 

219640039-219640044,  219640046 
Status:  Unutilized 
Reason:  Extensive  deterioration 
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23  Bldgs. 

Fort  Cillem 

Forest  Park  Co:  Clayton  GA  30050 

Landholding  Agency:  Aimy 

Property  Number  219310091,  219310093- 

219310094.  219310099.  219310107. 

219320030.  219320033,  219620416- 

219620421.  219620815-219620824 
Status:  Unutilized 
Reason:  (Some  are  extensively  deteriorated.) 

(Most  are  in  a  secured  area.) 
9  Bldgs..  Fort  Stewart 
Hinesville  Co:  Liberty  GA  31314 
Landholding  Agency:  Army 
Property  Number  219420162,  219610328- 

219610329,  219630072-219630077 
Status:  Unutilized 
Reason:  Extensive  Deterioration 
16  Bldgs..  Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409 
Landholding  Agency:  Army 
Property  Number  219430319,  219610325- 

219610326. 219620413-219620415. 

219630031-219630039.  219640038 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  P-8063.  Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409 
Landholding  Agency:  Army 
Property  Number  219520027 
Status:  Excess 
Raasoa:  Latrine 
Bldgs.  T-707.  T-709.  T-713.  T-714.  T-715. 

T-716.  T-717.  T-914.  T-922 
Hunter  Army  Airfield 
Savannah  Co:  rhathmn  GA  31409 
Landholding  Agency:  Army 
Property  Number  219520041 
Status:  Excess 

RsMon:  Extensive  Deterioration 
Bldgs.  246. 155.  133,  Fort  McPherson 
Ft.  McPhersoo  Co:  Fultoo  GA  30330-5000 
I  .and  holding  Agency:  Army 
Property  Number  219620803,  219630070. 

219640010 
Status:  Underutilized 
Rawon:  Secured  Area 
Hawaii 

PU-01.  02.  03.  04.  05,  06,  07,  06,  09, 10,  11 

Schofield  Barracks 

Kolekole  Pass  Road 

Wahiawa  Co:  Wahiawa  HI  96786- 

Ijind  holding  Agency:  Army 

Property  Number  219014836-219014837 

Status:  Unutilized 

Reason:  Secured  Area 

P-3384 

Schofield  Barracks 

Wahiawa  Co:  Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number  219030361 

Status:  Unutilized 

Reason:  Secured  Area 

5  Bldgs..  Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819 

Landholding  Agency:  Army 

Property  Number  219320035.  219530072- 

219530073.  21961034»-219610350 
Status:  Unutilized 
Reason:  Extensive  deterioration 
7  Bldgs. 

Schofield  Barracks 
Wahiawa  Co:  Wahiawa  HI  96788 
Landholding  Agency:  Army 


Property  Number:  219320034.  219420154, 

219520063.  219610347,  219630080, 

219640050-219640051 
Status:  Unutilized 
Reason:  Extensive  deterioration 
6  Bldgs. 

Wheeler  Army  Airfield 
Wahiawa  HI  96857 
Landholding  Agency:  Army 
Property  Number  219510088.  219520039. 

219610348,  219630078-219630079, 

219640052 
Status:  Unutilized 
Reason:  Secured  Area  (Some  are  extensively 

deteriorated) 

Bldgs.  P-01506,  S01507.  P-01508 

Wheeler  Army  Airfield 

Wahiawa  HI  96786 

Landholding  Agency:  Army 

Property  Number  219520003 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldgs.  P-33.  P-30.  T-136 
Dillingham  Military  Reservation 
Waialua  HI  96791 
Landholding  Agency:  Army 
Property  Number  219620423-219620425 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Illinois 

609  Bldgs.  and  Groups 

Joliet  Army  Ammunition  Plant 

Joliet  Co:  Will  IL  60436- 

Landholding  Agency:  Army 

Property  Number  219010153-219010317. 
219010319-219010407,  219010409- 
219010413,  219010415-219010439, 
219011750-219011879, 219011881- 
219011908,  219012331,  219013076- 
219013138.  219014722-219014781. 
219030277-219030278. 219040354. 
219140441-219140446. 219210146. 
219240457-219240465. 219330062- 
219330094 

Status:  Unutilized 

Reason:  Secured  Area;  many  within  2000  ft. 
of  flammable  or  explosive  materials:  some 
within  floodway. 

Bldgs.  58,  59  and  72.  69.  64, 105  135 

Rock  Island  Arsenal 

Rock  Island  Co:  Rock  Island  IL  61299-5000 

Landholding  Agency:  Army 

Property  Number  219110104-219110106, 

219620427 
Status:  Unutilized 
Reason:  Secured  Area 

Bldgs.  133, 141  Rock  Island  Arsenal 
Gillespie  Avenue 

.  Rock  Island  Co:  Rock  Island  IL  61299- 
Landholding  Agency:  Army 
Property  Number  219210100,  219620428 
Status:  Unutilized 
Reason:  Extensive  deterioration 
13  Bldgs.  Savaima  Army  Deport  Activity 
Savanna  Co:  Carroll  IL  61074 
Landholding  Agency:  Army 
Property  Number  219230126-219230127, 

219430326-219430335,  219430397 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  103.  114.417.  110 
Charles  Melvin  Price  Sup(>ort  Center 
Granite  City  Co:  Madison  IL  62040 


Landholding  Agency:  Army 

Property  Number  219420182-219420184, 

219510008 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

Indiana 

328  Bldgs. 

Indiana  Army  Ammunition  Plant  (INAAP) 

Charlestown  Co:  Clark  IN  47111- 

Landholding  Agency:  Army 

Property  Number  219010913-219010920, 
219010924-219010936,  219010952. 
219010955,  219010957,  219010959- 
219010960,  219010962-219010964. 
219010966-219010967. 219010969- 
219010970,  219011449.  219011454, 
219011456-219011457.  21901145»- 
219011464.  219013764. 219013848, 
219014608-219014653,  219014655- 
219014661,  219014663-219014683, 
219030315.  219120168-219120171, 
219140425-219140440.  219210152- 
219210155.  219230034-219230037, 
219320036-219320111, 219420170- 
219420181,  219440159-219440163, 
219610367-219610413, 219620435- 
219620452 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material  (Most  are  within  a 
secured  area.) 

172  Bldgs. 

Newport  Army  Ammunition  Plant 

Newport  Co:  Vermillion  IN  47966- 

Landholding  Agency:  Army 

Property  Nimiber  219011584,  219011586- 
219011587, 219011589-219011590. 
219011592-219011627.  219011629- 
219011636.  219011638-219011641, 
219210149-219210151,  219220220, 
219230032-219230033,  219430336- 
219430338,  219520033,  219520052, 
219530075-219530097 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  extensively 
deteriravted.) 

2  Bldgs. 

Atterbury  Reserve  Forces  Training  Area 

Edinburgh  Co:  lohnson  IN  46124-1096 

Landholding  Agency:  Army 

Property  Nimiber  219230030-219230031 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  2635,  Indiana  Army  Ammunition  Plant 
Charlestown  Co:  Qark  IN  47111 
Landholding  Agency:  Army 
Property  Number  219240322 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

22  Bldgs..  Camp  Atterfoury 

Edinburgh  IN  46124 

Landholding  Agency:  Army 

Property  Number  219610351-219610366, 

219620429-219620434 
Statiu:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

Iowa 

96  Bldgs. 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 


Property  Number  219012605-219012607, 
219012609,  219012611,  219012613. 
219012615,  219012620, 219012622, 
219012624,  219013706-219013738, 
219120172-219120174, 219440112- 
219440158,  219510089,  219520002, 
219520070,  219610414 

Status:  Unutilized 

Reason:  (Many  are  in  a  Secured  Area)  (Most 
are  within  2000  ft.  of  flammable  or 
explosive  material.) 

30  Bldgs.,  Iowa  Army  Ammunition  Plant 

Middletown  Co:  Des  Moines  lA  52638 

Landholding  Agency:  Army 

Property  Number  219230005-219230029, 
219310017.  219330061,  219340091, 
219520053,  219520151 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Kansas 

37  Bldgs. 

Kansas  Army  Ammunition  Plant 
Production  Area 
Parsons  Co:  Labette  KS  67357- 
Landholding  Agency:  Army 
Property  Nvunber  219011909-219011945 
Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 
ft  of  flammable  or  explosive  material) 

244  Bldgs. 

Sunflower  Army  Ammunition  Plant 

35425  W.  103rd  Street 

DeSoto  Co:  Johnson  KS  66018- 

Landholding  Agency:  Army 

Property  Number  219040039,  219040045, 
219040D48-219040051.  219040053, 
219040055,  219040063-219040067, 
219040072-219040080, 219040086- 
219040099,  219040102, 219040111- 
219040112, 219040118-219040119, 
219040121-219040124. 219040126. 
219040128-219040133,  219040136- 
219040137,  219040139-219040140, 
219040143.  219040149-219040154, 
219040156,  219040160-219040165, 
219040168-219040170,  219040180, 
219040182-219040185.  21904019O- 
219040191,  219040202, 219040205- 
219040207,  219040208. 219040210- 
219040221.  219040234-219040239, 
219040241-219040254, 219040256- 
219040257,  219040260, 219040262- 
219040267,  219040270-219040279, 
219040282-219040319,  219040321- 
219040323,  219040325-219040327, 
219040330-219040335. 219040349, 
219040353.  219110073. 219140569- 
219140577.  219140580-219140591, 
219140594,  219140599-219140601, 
219140606-219140612,  21942018S- 
219240287,  219610415-219610437 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Floodway;  Secured 
Area 

21  Bldgs. 

Sunflower  Army  Ammunitioa  Plant 

35425  W.  103rd  Street 

DeSoto  Co:  Johnson  KS  66018- 

Landholding  Agency:  Army 

Property  Number  219040007-219040008, 
219040010-219040012,  219040014- 
219040027,  219040030-219040031 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  (v 
explosive  material;  Floodway 


70  Bldgs. 

Fort  Riley 

Ft  Riley  Co:  Geary  KS  66442- 

Landholding  Agency:  Army 

Property  Number  219430040,  219530100- 
219530101,  219530109-219530125, 
219610438-219610468.  219610613- 
219610626.  219620453-219620455, 
219620825-219620826,  219630085 

Status:  Unutilized 

Reason:  Extensive  deteriraation 

11  Latrines 

Sunflower  Army  Ammunition  Plant 

35425  West  103rd 

DeSoto  Co:  Johnson  KS  66018- 

Landholding  Agency:  Army 

Property  Number  219140578-219140579, 
219140593,  219140595-219140598, 
219140602-219140605 

Status:  Unutilized 

Reason:  Detached  Latrine 

68  Bldgs.,  Sunflower  Army  Ammunition 
Plant 

DeSoto  Co:  Johnson  KS  66018 

Landholding  Agency:  Army 

Property  Number  219240333-219240383, 
219240387,  219240389,  219240390, 
219240394,  219240402,  219240410- 
219240416,  219240420,  219240434- 
219240437 

Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft  of 
flammable  or  explosive  material;  Extensive 
deterioration 

121  Bldgs. 

Kansas  Army  Ammunition  Plant 

Persons  Co:  Labette  KS  67357 

Landholding  Agency:  Army 

Property  Number  219620518-219620638 

Status:  Unutilized 

Reason:  Secured  Area 

Kentucky 

Bldg.  126 

Lexington-Blue  Grass  Army  Depot 
Lexington  Co:  Fayette  KY  40511- 
Location:  12  miles  northeast  of  Lexington, 

Kentucky. 
Landholding  Agency:  Army 
Property  Number  219011661 
Status:  Unutilized 
Reason:  Secured  Area;  Sewage  treatment 

bcility 
Bldg.  12 

Lexington — Blue  Grass  Army  Depot 
Lexington  Co:  Fayette  KY  40511- 
Location:  12  miles  Northeast  of  Lexington 

Kentucky. 
Landholding  Agency:  Army 
Property  Number  219011663 
Status:  Unutilized 
Reason:  Industrial  waste  treatment  plant 

8  Bldgs.,  Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219320113-219320115, 

219410146,  219630081-219630084 
Status:  Unutilized 
Reason:  Extensive  deteriorations 
5  Bldgs.,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Number  219430047,  219610632- 

219610634,  219620456-219620457 
Status:  Unutilized 


Reason:  Extensive  deterioration  (Some  are  in 
a  secured  area.) 

Louisiana 

509  Bldgs. 

Louisiana  Army  Ammunition  Plant 

Doylin  Co:  Webster  LA  71023- 

Landholding  Agency:  Army 

Property  Number  219011668-219011670, 
219011714-219011716, 219011735- 
219011737,  219012112,  219013571- 
219013572, 21901383-219013869, 
219110127,  219110131,  219110136, 
219120290,  219240138-219240150, 
219420332,  219610049-219610263, 
219620001-219620200,  219620745- 
219620801 

Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 
ft.  of  flammahle  or  explosive  material), 
(Some  are  extensively  deteiiotated) 

Staff  Residences 

Louisiana  Army  Amnnmition  Plant 

Doyline  Co:  Webster  LA  71023- 

Landholding  Agency:  Army 

Property  Number  219120284-219120286 

Status:  Excess 

Reason:  Secured  Arse 

19  Bldgs.,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number  219430339,  219520059. 
219620458-219620466,  219640053- 
219640060 

Status:  Unutilized 

Reason:  Extensive  deterioration  (Some  are  in 
Floodwajr.) 

Maryland 

98  Bldgs. 

Aberdeen  Proving  Ground 

Aberdeen  City  Co:  Hartford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number  219011406-219011417. 
219012608.  219012610,  219012612, 
219012614. 219012616-219012617, 
219012619.  219012623.  219012625- 
219012629.  219012631.  219012633- 
219012635. 219012637-219012642. 
219012645-219012651,  219012655- 
219012664,  219013773,  219014711- 
219014712,  219030316.  219110140. 
219240329. 219530128-219530131. 
219610476-219610483,  219610485. 
219610489-219610492.  219620467- 
219620471, 219630091-219630095, 
219640062 

Status:  Unutilized 

Reason:  Most  are  in  a  secured  area.  (Some  are 
within  2000  ft.  of  flammable  or  explosive 
material),  (Some  are  in  a  floodway),  (Some 
are  extensively  deteriorated) 

Bldg.  10401 

Abvdeen  Proving  Ground 

Aberdeen  Area 

Hartford  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number  219110138 

Status:  Unutilized 

Reason:  Sewage  treatment  plant 

Bldg.  10402 

Aberdeen  Proving  Ground 

Aberdeen  Area 

Aberdeen  City  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number  219110139 
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Status:  Unutilized 

Reason:  Sewage  pumping  station 

IS  Bldgs.  Ft.  George  C.  Meade 

Ft.  Meade  Co:  Anne  Anmdel  MD  20755- 

Landholding  Agency:  Anny 

Property  Number  219130059.  219140460- 
219140461.  219220147,  219220173, 
219220190.  219310031.  219330116. 
219330118.  219420334,  219530167- 
219530168.  219630088-219630090 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  132. 135  Port  Ritchie 

Ft.  Ritchie  Co:  Washington  MD  21719-5010 

Landholding  Agency:  Anny 

Property  Number  21933010^219330110 

Status:  Underutilized 

Reason:  Secured  Area 

Bldgs.  T-116.  703  Fort  Detrick 

Frederick  Co:  Frederick  MD  21762-5000 

Landholding  Agency:  Army 

Property  Number  219340012.  219640063 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Massachusetts 

Material  Technology  Lab 

405  Arsenal  Street 

Watertown  Co:  Middlesex  MA  02132- 

Landholding  Agency:  Army 

Property  Number  219120161 

Status:  Underutilized 

Reason:  Within  2000  ft'  of  flammable  or 

explosive  material.  Floodway.  Secured 

Area 

Bldg.  3462.  Camp  Edwards 
Massachusetts  Military  Reservation 
Bourne  Co:  Barnstable  MA  024620-5003 
Landholding  Agency:  Army 
Property  Number  219230095 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldgs.  3596. 120»-1211  Camp  Edwards 
Massachusetts  Military  Reservation 
Botune  Co:  Barnstable  MA  02462-5003 
Landholding  Agency:  Army 
Property  Number  219230096,  219310016- 

219310020 
Status:  Unutilized 
Reason:  Secured  Area 

Michigan 

Detroit  Arsenal  Tank  Plant 

28251  Van  Dyke  Avenue 

Wairen  Co:  Macomb  MI  48090- 

Landholding  Agency:  Army 

Property  Number  219014605 

Status:  Underutilized 

Reason:  Secured  Area 

Bldgs.  5755-5756 

Newport  Weekend  Training  Site 

Carleton  Co:  Monroe  MI  48166 

Landholding  Agency:  Army 

Property  Number  219310060-219310061 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
25  Bldgs. 

Fort  Custer  Training  Center 
2501  26th  Street 

Augusta  Co:  Kalamazoo  MI  49102-9205 
Landholding  Agency:  Army 
Property  Number  219014947-219014963. 

219140447-219140454 


Status:  Unutilized 
Reason:  Seciued  Area 

Minnesota 

169  Bldgs. 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112- 

Landholding  Agency:  Army 

Property  Number  219120165-219120166, 
219210014-219210015,  219220227- 
219220235,  219240328,  219310055- 
219310056,  219320145-219320156, 
219330096-219330108,  219340015, 
219410159-219410189,  219420195- 
219420284,  21943005»-219430064 

Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 
ft.  of  flammable  or  explosive  material.), 
(Some  are  extensively  deteriorated) 

Mississippi 

Bldg.  8301 

Mississippi  Army  Ammunition  Plant 

Stennis  Space  Center  Co:  Hancock  MS 
39529-7000 

Landholding  Agency:  Army 

Property  Number.  219040438 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Missouri 

Lake  City  Army  Ammo.  Plant 

59,  59A,  59C,  59B,  18,  94, 149,  T201,  6A.  6C, 

6D.  6E,  6F 
Independence  Co:  Jackson  MO  64050- 
Landholding  Agency:  Army 
Property  Number  219013666-219013669, 

2 1 95301 34-2 1 95301 38 
Status:  Unutilized 
Reason:  Secured  Area  (Some  are  within  2000 

ft.  of  flammable  or  explosive  material) 

9  Bldgs. 

St.  Louis  Army  Ammunition  Plant 

4800  Goodfellow  Blvd. 

St.  Louis  Co:  St.  Louis  MO  63120-1798 

Landholding  Agency:  Army 

Property  Number  219120067-219120068, 

219610469-219610475 
Status:  Unutilized 
Reason:  Secured  Area  (Some  are  extensively 

deteriorated.) 

10  Bldgs. 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219140422-219140423. 

219430070-219430078 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Montana 

Bldgs.  T0033,  T0451,  T0452 

Fort  Harrison 

Ft  Harrison  Co:  Lewis/Claric  MT  59636 

Landholding  Agency:  Army 

Property  Number  219620473-219620475 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanmiable  or 

explosive  material.  Extensive  deterioration 
Nevada 
7  Bldgs. 

Hawfthome  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 


Landholding  Agency:  Army 

Property  Number  219011953,  219011955, 

219012061-219012062.  219012106, 

219013614,  219230090 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  396 

Havrthome  Army  Ammunition  Plant 
Bachelor  Enlisted  Qtrs  W/Dining  Facilities 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  East  side  of  Decatiu'  Street-North  of 

Maine  Avenue 
Landholding  Agency:  Army 
Property  Number  219011997 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Seciired  Area 
51  Bldgs. 

Hawthorne  Army  Anmiunition  Plant 
Hawthorn  Co:  Mineral  NV  89415- 
Landholding  Agency:  Army 
Property  Number  219012009,  219012013, 

219012021,  219012044,  219013615- 

219013651,  219013653-219013656, 

219013658-219013661, 219013663, 

219013665 
Status:  Underutilized 
Reason:  Secured  Area  (Some  within  airport 

runway  clear  zone;  many  within  2000  ft.  of 

flammable  or  explosive  material) 
62  Concrete  Explo.  Mag.  Stor. 
Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  North  Mag.  Area 
Landholding  Agency:  Army 
Property  Nimiber  219120150  « 

Status:  Unutilized 
Reason:  Secured  Area 
259  Concrete  Explo.  Mag.  Stor. 
Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  South  &  Central  Mag.  Areas 
Landholding  Agency:  Army 
Property  Number  219120151 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  No.  00A38 
Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Landholding  Agency:  Army 
Property  Number  219330119 
Status:  Unutilized 
Reason:  Extensive  deterioration 
New  Jersey 

213  Bldgs. 

Armament  Res.  Dev.  ft  Eng.  Ctr. 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Location:  Route  15  north 

Landholding  Agency:  Army 

Property  Number  219010440-219010474, 
219010476.  219010478.  21901063»- 
219010665. 219010669-219010721. 
219012423-219012424,  219012426- 
219012428.  219012430.  219012431. 
219012433-219012466.  21901246»- 
219012472,  219012474-219012475, 
219012758-219012760,  219012763- 
219012767, 219013787,  219014306- 
21901''.307,  219014311,  219014313- 
219014321, 219140617.  219230119- 
219230125,  219240315,  219420001- 
219420002,  219420006-219420008, 
219510003-219510004, 219540002- 
219540007,  219620476,  219640480- 
219640482 


Status:  Excess 

Reason:  Secured  Area  (Most  are  within  2000 
ft.  of  flammable  or  explosive  material.), 
(Some  are  extensively  deteriorated),  (Some 
are  in  a  floodway) 

2  Bldgs. 

Fort  Monmouth 

Wall  Co:  Monmouth  NJ  07719- 

Landholding  Agency:  Army 

Property  Number  219420335,  219440206 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  extensively 

deteriorated),  (Some  are  in  a  floodway) 
13  Bldgs.,  Military  Ocean  Terminal 
Bayonne  Co:  Hudson  NJ  07002- 
Landholding  Agency:  Army 
Property  Number  219013890-219013896. 

219330141-219330143.  219430001. 

219440200. 219520149 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area 
Structure  403B 

Armament  Research,  Dev.  ft  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Numtwr  219510001  ^ 

Status:  Unutilized 
Reason:  Drop  Tower 

9  Bldgs. 

Armament  Rsch.,  Dev.,  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number  219530142-219530151 
Status:  Unutilized 

Reason:  Extensive  deterioration  (Most  are  in 
a  secured  area.) 

Bldg.  T00219,  Fort  Dix 

Ft.  Dix  Co:  Burlington  NJ  08640-5505 

Landholding  Agency:  Army 

Property  Number  219630098 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  Mexico 

6  Bldgs. 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88802 

Landholding  Agency:  Army 

Property  Number:  219330144-219330147, 

219430126-219430127 
Status:  Unutilized 
Reason:  Extensive  Deterioration 

New  York 

Bldgs.  110,  143,  2084,  2105,  2110 

Seneca  Army  Depot 

Romulus  Co:  Seneca  NY  14541-5001 

Landholding  Agency:  Army 

Property  Number  219240439.  219240440- 

219240443 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldgs.  124, 1332 
U.S.  Military  Academy 
West  Point  Co:  Orange  NY  10996 
Landholding  Agency:  Army 
Property  Number  219330148,  219610494 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  3008.  Stewart  Gardens 
Stewart  Anny  Subpost 
New  WindsOT  Co:  Orange  NY  12553 
Landholding  Agency:  Army 
Property  Number  219420285 


Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-683,  Fort  Drum 

Ft  Drum  Co:  Jefferson  NY  13602 

Landholding  Agency:  Army 

Property  Number  219510016 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1184 

Constitution  Island,  U.S.  Military  Academy 
Cold  Springs  Co:  Putman  NY  10516 
Landholding  Agency:  Army 
Property  Number:  219630096 
Status:  Underutilized 
Reason:  Extensive  deterioration 
Bldg.  1537,  Camp  Buckner 
U.S.  Military  Academy— West  Point 
Highlands  Co:  Orange  NY  10996 
Landholding  Agency:  Army 
Property  Number:  219630097 
Status:  Underutilized 
Reason:  Extensive  deterioration 

North  Carolina 

110  Bldgs.  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307 

Landholding  Agency:  Army 

Property  Number:  219440295.  219530156- 
219530165.  219610495-219610508. 
219610512-219eil0514.  219610517- 
219610520.  219610524-219610526. 
219620477-219620480,  219630099- 
219630108,  219640064-219640128 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  16 

Military  Ocean  Terminal 

Southport  Co:  Brunswick  NC  28461-5000 

Landholding  Agency:  Army 

Property  Number  219530155 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  4-2402,  A-AREA 

Simmons  Army  Airfield 

Fort  Bragg  Co:  Cumberland  NC  28307 

Landholding  Agency:  Army 

Property  Number  219620482-219620483 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Ohio 

63  Bldgs. 

Ravenna  Army  Ammunition  Plant 

Ravenna  Co:  Portage  OH  44266-9297 

Landholding  Agency:  Army 

Property  Number  219012476-219012507, 
219012509-219012513,  219012515, 
219012517-219012518,  219012520, 
219012522-219012523,  219012525- 
219012528,  219012530-219012532, 
219012534-219012535,  219012537, 
219013670-219013677,  219013781, 
219210148 

Status:  Unutilized 

Reason:  Secured  Area 

12  Bldgs.,  Ravenna  Army  Ammunition  Plant 

Ravenna  Co:  Portage  OH  44266-9297 

Landholding  Agency:  Army 

Property  Number  219320399-219320410 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  116 

Defense  Supply  Center,  Colimibus  (DSOC) 

Columbus  Co:  Franklin  OH  43216 


Landholding  Agency:  Army 
Property  Number  219620491 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Oklahoma  ■>,. 

546  Bldgs. 

McAlester  Army  Ammunition  Plant 

McAlester  Co:  Pittsburg  OK  74501-5000 

Landholding  Agency:  Army 

Property  Number  219011674,  219011680, 
219011684,  219011687,  219012113, 
219013981-219013991,  219013994, 
219014081-219014102, 219014104. 
219014107-219014137, 219014141- 
219014159, 219014162, 219014165- 
219014216,  219014218-219014274, 
219014336-219014559, 219030007- 
219030127.  219040004 

Status:  Underutilized 

Reason:  Secured  Area  (Some  are  within  2000 
ft  of  flammable  or  explosive  material) 

13  Bldgs. 

Fort  Sill 

Lawton  Co:  Cc»nanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219140528-219140529, 
219140545-219140548, 219140550- 
219140551,  219320337,  219440309, 
219510023,  219610529 

Status:  Unutilized 

Reason:  Extensive  deterioration 

30  Bldgs. 

McAlester  Aimy  Ammunition  Plant 

McAlester  Co:  Pittsburg  OK  74501 

Landholding  Agency:  Army 

Property  Number  219310050-219310053. 
219320170-219320171. 291330149- 
219330160.  219430122-219430125, 
219620485-219620490.  219630110- 
219630111 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  extensively 
deteriorated) 

Oregon 

11  Bldgs. 

Tooele  Army  Depot 

Umatilla  Def>ot  Activity 

Hermiston  Co:  MorrowAJmatilla  OR  97838- 

Landholding  Agency:  Army 

Property  Number  219012174-219012176, 
219012178-219012179, 219012190- 
219012191,  219012197-219012198. 
219012217,  219012229 

Status:  Underutilized 

Reason:  Secured  Area 

24  Bldgs. 

Tooele  Army  Depot 

Umatilla  Depot  Activity 

Hermiston  Co:  Morrow/Umatilla  OR  97838- 

Landholding  Agency:  Army 

Property  Number  219012177,  219012185- 
219012186,  219012189,  219012195- 
219012196,  219012199-219012205, 
219012207-219012208,  219012225, 
219012279,  219014304-219014305. 
219014782,  219030362-219030363, 
219120032, 219320201 

Status:  Unutilized 

Reason:  Secured  Area 

Pennsylvania 

Hays  Army  Ammunition  Plant 
300  Miffin  Road 
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Pittsbuigh  Co:  Allegheny  PA  15207- 

Landholding  Agency:  Army 

Property  Number  219011666 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  82001.  Reading  USARC 

Reading  Co;  Berks  PA  19604-1528 

Landholding  Agency:  Army 

Property  Number  219320173 

Status:  UnutUizad 

Reason:  Extensive  deterioration 

6  Bldgs. 

Letterkenny  Army  Depot 

Chambersburg  Co:  Franklin  PA  17201 

Landholding  Agency:  Army 

Property  Nimaber  219420400.  219430098. 

219610531-219610536.  219610544 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  T-685.  Carlisle  Barracks 
Carlisle  Co:  Cumberland  PA  17013 
Landholding  Agency:  Army 
Property  Number  219610530 
Status:  Unutilized 
Reason:  Exteiuive  deterioration 
Bldg.  19 

Screanton  Aimy  Ammunition  Plant 
Scran  ton  Co:  Lackawana  PA  18505 
Landholding  Agency:  Army 
Property  Number  219630112 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
190  Bldgs. 

Fort  Indiantown  Cap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640249-219640438 
Status:  Unutilized 
Reason:  Extensive  deterioration 

South  Carolina 

111  Bldgs.,  Fort  Jackson 

Ft  Jackson  Co:  Richland  SC  29207 

Landholding  Agency:  Army 

Property  Number  219440237,  219440239, 

219510017,  219530175,  219620306. 

21962030»-219620312. 21962031S- 

219620368,  219640129-219640168, 

219640483-219640489 
Status:  Unutilized 
Reason:  Bxtansiva  deterioration 

Tennessee 

32  Bldgs. 

Volunteer  Army  Ammo.  Plant 

Chattanooga  Co:  Hamilton  TN  37422- 

Landholding  Agency:  Army 

Property  Number  219010475,  219010483, 
219010490-219010493.  219010497- 
219010499.  219240127-219240136, 
219420304-219420307.  219430099- 
219430104,  219610545.  219640169- 
219640170 

Status:  UnutilizedAJnderutilized 

Reason:  Saciired  Area  (Some  are  within  2000 
ft  of  flammable  or  explosive  material), 
(Some  ara  extensively  deteriorated) 

32  Bldgs. 

Holston  Army  Ammunition  Plant 

Kingsport  Co:  Hawkins  TN  61299-«000 

Landholding  Agency:  Army 

Property  Number  219012304-219012309, 
219012311-219012312,  219012314. 
219012316-219012317,  219012319. 


219012325,  219012328,  219012330, 
219012332,  219012334-219012335, 
219012337,  219013789-219013790, 
219030266,  219140613.  219330178, 
219440212-219440216,  219510025- 
219510028 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  within  2000 
ft.  of  flammable  or  explosive  material) 

9  Bldgs. 

Milan  Army  Ammunition  Plant 

Milan  Co:  Gibson  TN  38358 

Landholding  Agency:  Army 

Property  Number  219240447-219240449, 
219320182-219320184. 219330176- 
219330177,  219520034 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  Z-183A 

Milan  Army  Ammunition  Plant 

Milan  Co:  Gibson  TN  38358 

Landholding  Agency:  Army 

Property  Number  219240783 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material 

Texas 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76079- 
Landholding  Agency:  Army 
Property  Number  219011665 
Status:  Unutilized 
Reason:  Easement  to  city  of  Saginaw  for 

sewer  pipeline  ending  5/15/2023 
18  Bldgs. 

Lone  Star  Army  Ammunition  Plant 
Highway  82  West 

Texarkana  Co:  Bowie  TX  75505-9100 
Landholding  Agency:  Army 
Property  Number  219012524.  219012529. 

219012533,  219012536.  219012539- 

219012540.  219012542,  219012544- 

219012545,  219030337-219030345 
Status:  Unutilized 
Reason:  Within  2000  fl.  of  flammable  or 

explosive  material.  Secured  Area ' 
95  Bldgs. 

Longhorn  Army  Ammunition  Plant 
Kamack  Co:  Harrison  TX  75661- 
Location:  State  highway  43  north 
Landholding  Agency:  Army 
Property  Number  219012546.  219012548, 

219610553-219610584.  219610635. 

219620243-219620291,  219620827- 

219620837 
Status:  Unutilized 
Reason:  Secured  Area  (Most  are  within  2000 

ft  of  flammable  or  explosive  material) 
33  Bldgs..  Red  River  Army  Depot 
Texarkana  Co:  Bowie  TX  75507-5000 
Landholding  Agency:  Army 
Property  Number  219120064,  219130002, 

219140255, 219230109-219230115, 

219320193-219320194. 219330163. 

219420314-219420327.  219430093- 

219430097,  219440217 
Status:  Unutilized 
Reason:  Secured  Area  (Some  are  extensively 

deteriorated) 

Bldg.  T-5000 

Camp  Bullis 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219220100 


Status:  Underutilized 
Reason:  Within  2000  ft.  of  flanunable  or 
explosive  material 

Swimming  Pools 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916 

Landholding  Agency:  Army 

Property  Number  219230108 

Stattis:  Unutilized 

Reason:  Extensive  deterioration 

23  Bldgs.,  Fort  Hood 

Ft  Hood  Co:  Bell  TX  76544 

Landholding  Agency:  Army 

Property  Number  219340238,  219520061, 

219610546-219610547, 219610585 
Status:  Unutilized 
Reason:  Extensive  deterioration 
20  Bldgs..  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330473.  219340095. 

219530176-219530177,  219610549- 

219610551,  219640171-219640179. 

219640182-219640185 
Satus:  Unutilized 
Reason:  Extensive  Deterioration 

Bldgs.  T-2916,  T-3180,  T-3192.  T-3398,  T- 

2915 
F(vt  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Nxmiber  219330476-219330479. 

219640181 
Status:  Unutilized 
Reason:  Detached  latrines 
6  Bldgs.  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916 
Landholding  Agency:  Army 
Property  Number  219620238-219620239, 

219640490-219640493 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Starr  Ranch,  Bldg.  703B 
Longhorn  Army  Ammunition  Plant 
Kamack  Co:  Harrison  TX  75661 
Landholding  Agency:  Army 
Property  Number  219640186,  219640494 
Status:  Unutilized 
Reason:  Floodway 

Utah 

3  Bldgs. 

Tooele  Army  Depot 

Tooele  Qo:  Tooele  UT  84074-5008 

Landholding  Agency:  Army 

Property  Number  219012153.  219012166, 

219030366 
Status:  Unutilized 
Reason:  Secured  Area 
11  Bldgs. 

Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  84074-5008 
Landholding  Agency:  Army 
Property  Number  219012143-219012144. 

219012148-219012149, 219012152. 

219012155,  219012156.  219012158. 

219012742.  219012751, 219140267 
Status:  Underutilized 
Reason:  Secured  Area 
6  Bldgs. 

Dugway  Proving  Ground 
Dugway  Co:  Tooele  UT  84022- 
Landbolding  Agency:  Army 
Property  Number  219013997,  219130012. 

219130015-219130018 


Status:  Underutilized 
Reason:  Secured  Area 

5  Bldgs. 

Dugway  Proving  Ground 

Dugway  Co:  Tooele  UT  84022- 

Landholding  Agency:  Army 

Property  Number  219330181-219330182, 

219330185, 219420328-219420329 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  4520 

Tooele  Aimy  Depot.  South  Area 

Tooele  Co:  Tooele  UT  84074-5008 

Landholding  Agency:  Army 

Property  Number  219240268 

Status:  Unutilized 

Reason:  Extensive  detericMVtion 

Virginia 

175  Bldgs. 

Radford  Army  Ammunition  Plant 

Radford  Co:  Montgomery  VA  24141- 

Location:  State  Highway  114 

Landholding  Agency:  Army 

Property  Number  219010833,  219010836, 
219010839.  219010842.  219010844, 
219010847-219010890,  219010892- 
219010912,  219011521-219011577. 
219011581-219011583,  219011585. 
219011568,  219011591,  219013559- 
219013570.  219110142-219110143, 
219120071,  219140618-219140633, 
219440219-219440225,  219510031- 
219510033,  219610607-219610608 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  ot 
explosive  material.  Secured  Area 

13  Bldgs. 

Radford  Army  Ammunition  Plant 

Radford  Co:  Montgomery  VA  24141- 

Location:  State  Highway  114 

Landholding  Agency:  Army 

Property  Number  219010834-219010835, 
219010837-219010838. 219010840- 
219010841.  219010843,  219010845- 
219010846,  219010891,  219011578- 
219011580 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Seciired  Area,  Latrine, 
detached  structure 

97  Bldgs. 

U.S.  Army  Combined  Arms  SuppcHt 
Command 

Fort  Lee  Co:  Prince  George  VA  23801- 

Landholding  Agency:  Army 

Property  Number  219240096,  219240107. 
219330191-219330197, 219330202- 
219330203,  219330206,  219330210- 
219330211,  212330219-219330220. 
219330225-219330228,  219520062, 
219610589-219610597,  219620497- 
219620507, 219620838-219620877, 
219630114-219630115,  219640188- 
219640192,  219640496-219640505 

Status:  Unutilized 

Reason:  Extensive  deterioration  (Some  are  in 
a  secured  area.) 

16  Bldgs. 

Radfoid  Army  Ammunition  Plant 

Radford  VA  24141- 

Landholding  Agency:  Army 

Property  Number  219220210-219220218, 

219230100-219230103,  219520037 
Status:  Unutilized 


Reason:  Sectired  Area 

Bldg.  B7103-01,  Motor  House 

Radford  Army  Ammunition  Plant 

Radford  VA  24141- 

Landholding  Agency:  Army 

Property  Number  219240324 

Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft  of 

flammable  or  explosive  material.  Extensive 

deterioration 

Bldgs.  171,  T-105,  Fort  Monroe 

Ft  Monroe  VA  23651 

Landholding  Agency:  Army 

Property  Number  219520051,  219640495 

Status:  Unutilized 

Reason:  Extensive  deterimation 

56  Bldgs. 

Red  Water  Field  Office 

Radford  Army  Ammunition  Plant 

Radford  VA  24141- 

Landholding  Agency:  Aimy 

Property  Number  219430341-219430396 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldgs.  SS1238.  TT806.  T00399 
Fort  A.P.  HiU 

Bowling  Green  Co:  Caroline  VA  22427- 
Landholding  Agency:  Army 
Property  Number  219510030.  219610588. 

219630113 
Status:  Underutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldgs.  2013-00,  B2013-0O,  A1601-00 

Radford  Army  Anununition  Plant 

Radford  VA  24141- 

Landholding  Agency:  Army 

Property  Number  219520052.  219530194 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  627,  822,  Sand  Pools,  Fort  Eustis 

Ft  Eustis  VA  23604 

Landholding  Agency:  Army 

Property  Number  219610586-219610587, 

219640507 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  1426-1428,  1430-1431 
Fort  Belvoir 

Ft  Belvoir  Co:  Fairfax  VA  22060-5116 
Landholding  Agency:  Army 
Property  Number  219610609-219610610 
Status:  Unutilized 
Reason:  Extensive  deteri(vation 

Bldgs.  712, 1022, 1034. 1041. 1028. 1042. 

1044 
Fort  Story 

Ft  Story  Co:  Princess  Ann  VA  23459 
Landholding  Agency:  Army 
Property  Number  219630116-219630117, 

219640506 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Washington 

57  Bldgs.,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-5000 

Landholding  Agency:  Army 

Property  Number  219440233-219440234, 
219510036,  219510039,  219610001- 
219610031,  219610035.  219610039- 
219610048.  219610264.  219620509- 
219620517,  219640193 

Status:  Unutilized 


Reason:  Secured  Area,  Extensive 

deterioration 
Bldgs.  524.  538.  539 
Ft  Lawton 

Seattle  Co:  King  WA  98199 
Landholding  Agency:  Army 
Property  Number  219430130 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Moses  Lake  U.S.  Army  Rsv  Clr 

Grant  County  Airport 

Moses  Lake  Co:  Ckant  Wa  98837 

Landholding  Agency:  Army 

Property  Number  219630118 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Wisconsin 

6  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219011Q94,  219011209- 

219011212,  219011217 
Status:  Underutilized 
ReascMi:  Within  2000  ft.  of  flammable  or 

explosive  material.  Other  environmental. 

Secured  Area 
Comment:  friable  asbestos 

154  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agsncy:  Army 

Property  Number  219011104.  219011106. 
219011106-219011113,  219011115- 
219011117,  219011119-219011120. 
219011122-219011139.  219011141- 
219011142,  219011144,  219011148- 
219011208,  219011213-219011216. 
219011218-219011234,  219011236, 
219011238,  219011240,  219011242, 
219011244.  219011247.  219011249. 
219011251,  219011254, 219011256, 
219011259,  219011263,  219011265. 
219011268,  219011270,  219011275, 
219011277,  219011280,  219011282, 
219011284,  219011286,  219011290, 
219011293,  219011295,  219011297, 
219011300,  219011302,  219011304- 
219011311.219011317,  219011319- 
219011321,  219011323 

Status:  Unutilized 

Reascm:  Within  2000  ft.  of  flammable  or 
explosive  material,  other  environmental. 
Secured  Area 

Comment:  friable  asbestos 

4  Bldgs. 

Badger  Army  Ammunition  Plant 

BarrixM  Co:  Sauk  WI 

Landholding  Agency:  Army 

Property  Number  219013871-2193873. 

219013875 
Status:  Undeiudlized 
Reason:  Secured  Area 

31  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI 

Landholding  Agency:  Army 

Property  Number  21901387»-219013878. 

219220295-219220311,  219510058- 

219510068 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  6513-27,  6823-2.  6861-4 
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Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Anny 

Property  Number  219210097-219210099 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material,  Secured  Area 
86  Bldgs..  Fort  McCoy 
US  Hvfy.  21 

Fort  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219210115,  219240206- 

219240243. 219240256. 219240258- 

219240262.  219310208-219310Z25. 

219610611-219610612.  219620292- 

219620305,  219630119-219630123, 

219640194-219640195 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  6513-3 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219510057 
Status:  Unutilized 
Reason:  Detached  latrine 
124  Bldgs. 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219510069-219510077 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

Land  (by  State) 

Alabama 

23  acres  and  2284  acres 

Alabama  Army  Ammunition  Plant 

110  Hwy.  235 

Childersbuig  Co:  Talladega  AL  35044- 

Landbolding  Agency:  Army 

Property  Number.  219210095-219210096 

Status:  Excess 

Reason:  Secured  Area 

Alaska 

I 

Campbell  Creek  Range 

Fort  Richardson 

Anchorage  Co:  Greater  Anchorage  AK  99507 

Landholding  Agency:  Army 

Property  Number  219230188  -^ 

Status:  Unutilized 

Reaaoo:  Inaccessible 

Illinois 

Group  66A 

Joliet  Army  Ammimition  Plant 

)oliet  Co:  Will  IL  60436- 

Landholding  Agency:  Army 

Property  Nimiber  219010414 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material,  Secured  Area 
Parcel  1 

Joliet  Army  AmmunitioD  Plant 
Joliet  Co:  WUl  IL  60436- 
Location:  South  of  the  811  Maguine  Area. 

adjacent  to  the  River  Road. 
Landholding  Agency:  Army 
Property  Number  219012810 
Status:  Excess 
Reason:  Within  2(X)0  ft.  of  flammable  w 

explosive  material,  Floodway 
Parcel  No.  2.  3 
)oliet  Army  Ammunition  Plant 


Joliet  Co:  Will  IL  60436- 

Landholding  Agency:  Army 

Property  Number  219013796-219013797 

Status:  Underutilized 

Reason:  Within  2000  fl.  of  flanmiable  or 

explosive  material,  Floodway 
Parcel  No.  4,  5, 6 
Joliet  Army  Ammunition  Plant 
Joliet  Co:  Will  IL  60436- 
Landholding  Agency:  Army 
Property  Number  219013798-219013800 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Floodway 
Homewood  USAR  Center 
18760  S.  Halsted  Street 
Homewood  Co:  Cook  IL  60430- 
Landholding  Agency:  Army 
Property  Number :  219014067 
Status:  Underutilized 
Reason:  Secured  Area 

Indiana 

Newport  Army  Ammunition  Plant 
East  of  14th  St.  &  North  of  S.  Blvd. 
Newport  Co:  Vermillion  IN  47966- 
Landbolding  Agency:  Army 
Property  Number :  219012360 
Statiis:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Land— Plant  2 

Indiana  Army  Ammunition  Plant 
Charlestown  Co:  Clark  IN  47111 
Landholding  Agency:  Army 
Property  Number  :  219330095 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Maryland 

Carroll  Island,  Graces  Quarters 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  Qty  Co:  Harford  MD  21010-5425 

Landholding  Agency:  Army 

Property  Number  :  219012630,  219012632 

Status:  Underutilized 

Reason:  Floodway,  Secured  Area 

Minnesota 

Portion  of  R.R.  Spur 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112 

Landholding  Agency:  Army 

Property  Number :  219620472 

Status:  Unutilized 

Reason:  landlocked 

New  Hampshire 

7.97  acres 

Route  106/Industrial  Park 

Belmont  NH 

Landholding  Agency:  Army 

Property  Number :  219640439 

Status:  Unutilized 

Reason:  Secured  Area 

New  Jersey 

Land 

Armament  Research  Development  ft  Eng. 

Center 
Route  15  North 

Picatinny  Arsenal  Co:  Morris  NJ  07806- 
Landholding  Agency:  Army 
Property  Number :  219013788 
Status:  Unutilized 


Reason:  Secured  Area 

Spur  Line/Right  of  Way 

Armament  Rsch.,  Dev.,  ft  Eng.  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number :  219530143 

Status:  Unutilized 

Reason:  Floodway 

Ohio 

0.4051  acres,  Lot  40  ft  41 
Ravenna  Army  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266-9297 
Landholding  Agency:  Army 
Property  Number :  219630109 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Oklahoma 

McAlester  Army  Ammo.  Plant 
McAlester  Aimy  Ammunition  Plant 
McAlester  Co:  Pittsburg  OK  74501- 
Landholding  Agency:  Army 
Property  Number :  219014603 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Texas 

Land — Approx.  50  acres 
Lone  Star  Army  Ammunition  Plant 
Texarkana  Co:  Bowie  TX  75505-9100 
Landholding  Agency:  Army 
Property  Number :  219420308 
Status:  Unutilized 
Reason:  Secured  Area 
Land— all  of  block  1800 
Fort  Sam  Houston 
Portions  of  1900,  3100,  3200 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number :  219530184 
Status:  Excess 
Reason:  Floodway 
Land — Harrison  Bayou 
Longhom  Army  Ammunition  Plant 
Kamack  Co:  Harrison  TX  75661 
Landholding  Agency:  Army 
Property  Number :  219640187 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Floodway 

Virginia 

Fort  Belvoir  Military  Reservation-5.6  Acres 
South  Post  located  West  of  Pohick  Road 
Fort  Belvoir  Co:  Fairfax  VA  22060- 
Location:  Rightside  of  King  Road 
Landholding  Agency:  Army 
Property  Number :  219012550 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 
Secured  Area 

Wisconsin 

Land 

Badger  Army  Ammimition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Location:  Vacant  land  within  plant 

boundaries. 
Landholding  Agency:  Army 
Property  Number :  219013783 
Sutus:  Unutilized 
Reason:  Sectued  Area 

|FR  Doc.  97-6861  Filed  3-20-97;  8:4  j  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

Notice  of  Availability  of  ttte  Tectinic^ 
Agency  Draft  Recovery  Plan  for 
Aral>is8  persleilata  (Braun's 
Rockcress)  for  Review  and  Comment 

agency:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availabiUty  for 
public  review  of  the  technical/agency 
draft  recovery  plan  for  Braim's 
rockcress.  Bratm's  rockcress  (Arabis 
perstellata)  is  a  perennial  herb  that 
grows  in  calcareous  mesophytic  and 
sub-xeric  forests  in  north-central 
Kentucky  and  north-central  Tennessee. 
The  Service  sohdts  review  and 
comment  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  N4ay 
20, 1997  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
Asheville  Filed  Office,  U.S.  Fish  and 
Wildlife  Service,  160  Zillicoa  Street, 
Asheville,  North  Carolina  28801 
(Telephone  704/258-3939).  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  State 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  pubUc 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  J.  Allen  Ratzlaff  at  the  address  and 
telephone  niunber  (Ext  229)  shown 
above. 

SUPPt.EMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  or  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildhfe  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  worifdng  to  prepare 
recovery  plans  for  most  of  the  Usted 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  ccmservation  of 
the  species,  estabUsh  criteria  for 
recognizing  the  recovery  levels  for 
downhsting  or  deUsting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 


The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.),  requires  the  development  of  • 
recovery  plans  for  Usted  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  pubUc  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  pubUc  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  accoimt  in  the  course  of 
implementing  approved  recovery  plans. 

Based  upon  available  information 
concerning  the  range,  biology,  and 
threats  to  its  continued  survival,  it  is  not 
yet  possible  to  determine  if  or  when  full 
recovery  of  Braim's  nxdicTess  is 
possible.  Accordingly,  this  draft 
recovery  plan  outlines  a  mechanism  that 
provides  for  the  protection  and 
maintenance  of  all  known  ptopulation 
with  emphasis  on  determining 
autecological  factors  necessary  to 
manage  the  species.  Braun's  rockcress 
was  officially  listed  as  an  endangered 
species  on  January  3, 1995,  primarily 
because  of  its  extremely  limited  range, 
loss  of  habitat,  competition  from 
invasive  exotic  plants,  and  other 
detrimental  impacts  that  result  from  site 
disturbance.  Comments  and  information 
provided  during  this  review  will  be 
used  in  preparing  the  final  recovery 
plan. 

Public  Comments  Solicited 

The  Service  soUdts  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Aotfaority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Spedes 
Ad,  16  U.S.C.  1533(f). 

Dated:  March  12, 1997. 
Nora  A.  Murdock, 
Acting  State  Supervisor. 
[FR  Doc.  97-7150  Filed  3-20-97;  8:45  am) 
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Availability  of  an  Environmental 
Assessment 

AGENCY:  Fish  and  Wildhfe  Service, 

Interior. 

ACTION:  Notice  of  the  availabiUty  of  a 

Final  Environmental  Assessment  on 

development  of  a  United  States/Russia 

bilateral  agreement  for  the  conservation 


of  a  shared  polar  bear  population; 
request  for  comments. 

SUMMARY:  This  Notice  makes  available 
to  the  pubUc  the  Final  Environmental 
Assessment  for  the  Conservation  of 
Polar  Beara  in  the  Chukchi/Bering  seas. 
The  Chukchi/Bering  seas  and  a  portion 
of  the  Eastern  Siberian  Seal  stock  of 
polar  bears,  hereafter  referred  to  as  the 
Alaska-Chukotka  population,  is  shared 
between  Russia  and  the  United  States. 
The  U.S.  Fish  and  Wildlife  Service,  the 
agency  responsible  for  management  and 
conservation  of  polar  beara  (Uraus 
maritimus)  in  the  United  States, 
proposes  to  develop  a  conservation 
agreement  for  the  Chukchi/Bering  seas 
stock  of  polar  bears  as  part  of  the 
Service's  natural  resource  stewardship 
responsibiUties  in  the  management  and 
conservation  of  this  international 
resource. 

In  1973,  Canada,  Denmark  (on  behalf 
of  Greenland),  Norway,  Rtissia,  and  the 
United  States  signed  the  international 
Agreement  on  the  Conservation  of  Polar 
Bears  (1973  Agreement).  Each  country  is 
obUgated  to  develop  conservation 
programs  to  comply  with  the  1973 
Agreement.  The  Untied  States  reUes 
largely  on  the  Marine  Mammal 
Protection  Ad  to  comply  with  the  terms 
of  the  1973  Agreement.  Also,  in  1988  a 
local  Native-to-Native  subsistence  users 
agreement  was  developed  between  the 
Inupiat  of  the  North  Slope  Borough  in 
the  United  States  and  the  Inuvialuit  of 
the  Northwest  Territories,  Canada,  to 
provide  further  protection  for  the  shared 
Beaufort  Sea  polar  bear  population.  No 
such  agreement  exists  for  the  shared 
Alaska-Chukotka  population.  Section 
113(d)  of  the  1994  Amendments  to  the 
Marine  Manunal  Protection  Ad  state: 
"the  Secretary,  acting  through  the 
Secretary  of  State  and  in  consultation 
with  the  Marine  Mammal  Commission 
and  the  State  of  Alaska  shall  consult 
writh  the  appropriate  offidals  of  the 
Russian  Federation  <m  the  development 
and  implementation  of  enhanced 
cooperative  research  and  management 
programs  for  the  conservation  of  polar 
beara  in  Alaska  and  Russia."  llie 
Service,  in  consultation  with  the 
Department  of  State,  the  Marine 
Maimmal  Commission,  and  the  State  of 
Alaska  proposes  to  enter  into  a 
govemment-to-govemment  bilateral 
conservation  agreement  with  the 
Russian  Federation.  As  a  companion 
action  the  Natives  &x>m  Alaska  and 
Chukotka,  Russia,  plan  to  enter  into  a 
Native-to-Native  implementation 
agreement  for  the  Alaska-Chukotka 
population. 

The  Final  EA  describes  three 
alternatives  for  entering  into 
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conservation  agreements.  The  purpose 
of  the  agreements  is  to  unify 
management  regimes,  regulate  take, 
enhance  conservation  of  polar  bears  and 
their  habitat,  and  provide  for  non- 
consumptive  uses  such  as  eco-tourism, 
as  well  as  consumptive  uses. 

The  selected  alternative  (Alternative 
3)  of  the  Fined  £A  describes  a  bilateral 
management  scenario  where  a 
govemmental-to-govemment  agreement 
establishes  the  guiding  framework  and 
ultimate  oversight  role  for  an  Alaska- 
Chidcotka  Native-to-Native  agreement.  A 
harvest  system  would  be  estabhshed  by 
an  international  joint  commission 
composed  of  one  Federal  and  one 
Native  representative  from  each 
country.  Harvest  levels  woidd  be 
binding.  Joint  research  and 
managmenet,  population  and  harvest 
monitoring,  enforcement,  habitat 
conservation,  and  conservation 
education  would  be  the  primary 
elements  of  the  agreement.  Alternative  3 
is  the  preferred  alternative  because  it 
provides  the  basis  for  a  comprehensive 
and  coordinated  conservation  program. 
The  agreement  would  provide  guidance 
for  Russian  and  American  governments 
and  Native  entities  to  manage  the  shared 
population  stock  and  it  would  support 
Russian  efforts  to  curb  threats  to  polar 
bears  associated  with  illegal 
imquantified  hunting  and  lack  of 
enforcement.  A  govemment-to- 
govemment  bilateral  agreement  would 
also  ensure  closer  coordination  and 
involvement  in  management  decisions 
by  the  primary  users,  namely  the  Native 
people  of  Alaska  and  Chukotka. 

In  response  to  comments  and 
testimony  received  from  the  pubhc.  the 
U.S.  Fish  and  WildUfe  Service  has 
revised  the  draft  EA,  and  now  issues  the 
Final  EA  for  the  proposed  action.  The 
comment  period  on  the  draft  EA  was 
open  for  60  days  form  July  19,  1996,  to 
September  17. 1996.  Ehiring  this  period 
the  Service  received  written  comments 
from  seven  organizations,  and  one 
individual.  In  addition,  pubhc  hearings 
were  conducted  in  Anchorage,  Alaska, 
on  August  14, 1996,  and  in  Washington, 
D.C,  on  August  21, 1996.  Transcripts  of 
the  proceedings  from  the  pubhc 
hearings  are  on  file  at  the  U.S.  Fish  and 
Wildhfe  Service  Alaska  Regional  Office. 
The  Service  also  conducted  conmiunity 
meetings  in  Wales,  Shishmaref, 
Gambell,  Savoonga,  Barrow,  and 
Wainwright  during  the  period  of  August 
26  to  September  6.  1996.  Additionally, 
the  Service  received  comments  from 
three  governmental  organizations  at  the 
conclusion  of  the  comment  period. 
Copies  of  all  written  comments  are  on 
file  at  the  U.S.  Fish  and  Wildlife  Service 
Regional  Office. 


Overall  many  of  the  pubUc  comments 
endorsed  the  need  for  a  bilateral  treaty 
between  the  U.S.  and  Russia.  There 
were  no  comments  supporting 
Alternative  1.  the  status  quo,  and 
several  which  opposed  it's  continuation. 
Generally  pubhc  support  for  a 
coordinated  U.S./Russia  bilateral 
agreement  was  contingent  upon  the 
Service,  and  ultimately  the  agreement, 
addressing  a  number  of  issues.  The 
Service  has  evaluated  these  issues  and 
provides  a  description  of  them  with  a 
corresponding  response  in  Section  VI  of 
the  Final  EA.  Public  comments  that 
provided  clarity  have  been  incorporated 
into  the  text  of  the  Final  EA. 

The  Service  requests  interested 
persons  to  submit  comments, 
information,  and  suggestions  concerning 
these  actions.  The  Final  EA  will  be 
available  during  a  30-day  comment 
period  which  ends  on  April  21. 1997. 
Copies  of  the  Final  EA  have  been  sent 
to  individuals  or  organizations  which 
commented  or  attended  meetings  to 
entertain  comment  on  the  draft  EA. 
Copies  are  available  upon  request  at  the 
U.S.  Fish  and  Wildhfe  Service,  Marine 
Mammals  Management  Office,  1011  East 
Tudor  Road,  Anchorage,  Alaska  99503. 
DATES:  Written  comments  on  the 
Environmental  Assessment  should  be 
received  on  or  before  April  21,  1997. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Supervisor.  Marine 
Mammals  Management.  U.S.  Fish  and 
Wildhfe  Service.  1011  East  Tudor  Road, 
Anchorage,  Alaska  99503.  Comments 
may  also  be  hand  deUvered  to  the  same 
address  or  sent  by  FAX  (907)  786-3816. 

Comments  and  materials  received  in 
response  to  this  action  will  be  available 
for  pubhc  inspection  at  this  address 
during  normal  working  hours  of  8:00 
a.m.  to  4:30  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Schhebe  at  the  U.S  Fish  and 
Wildhfe  Service,  Marine  Mammals 
Management,  1011  East  Tudor  Road, 
Anchorage,  Alaska  99503,  (800)  362- 
5148  or  (907) 786-3812. 

SUPPLEMENTARY  INFORMATION: 


Backgroand 

Discussions  regarding  development  of 
a  unified  management  approach 
between  Russia  and  the  United  States 
were  initiated  in  Sochi,  Russia  in 
October  1988,  at  the  lUCN  Polar  Bear 
Specialists  Group  Meeting.  Further  talks 
occurred  in  May  1990,  and 
correspondence  supporting  the 
development  of  a  bilateral  agreement 
followed.  Between  1992  and  1995. 
protocols  of  agreement  were  developed 
between  the  natural  resource  agencies  of 


the  respective  countries  and  the  Native 
users  of  Alaska  and  Chukotka.  During 
this  period  numerous  discussions 
between  the  Service  and  Native 
representatives  occurred  and  general 
consensus  was  reached  to  develop  a 
govemment-to-govemment  conservation 
agreement  and  a  companion  Native-to- 
Native  agreement.  These<^greements 
would  be  consistent  with\he  terms  of 
the  1973  Agreement  and  include  the 
principles  of  population  sustainabiUty, 
support  for  research  and  the  collection 
of  biological  information  and  local 
knowledge,  habitat  conservation,  and 
conservation  education.  In  April  1994, 
the  "Protocol  of  Intentions  between  the 
Indigenous  Peoples  of  Chukotka  and 
Alaska  on  the  Conservation,  Protection, 
Management,  and  Study  of  the  Bering 
and  Chukchi  Sea  Shared  Polar  Bear 
Popidation"  was  signed.  In  the  United 
States  a  working  group  consisting  of 
representatives  of  the  Service, 
Department  of  State,  Department  of  the 
Interior,  the  Marine  Mammal 
Commission.  Alaska  Department  of  Fish 
and  Game,  North  Slo{>e  Borough,  Alaska 
Nanuuq  Commission,  and  the  Audubon 
Society  has  met  several  times  to  discuss 
the  principles  for  a  conservation 
agreement.  The  need  for  pubhc  input 
and  review  led  to  the  development  of 
the  draft  EA  in  June  1996.  Responses  to 
comments  received  during  the  60  day 
comment  period  ending  September  17, 
1996  were  either  incorporated  into  the 
text  or  included  in  Section  VI.  The 
Service  will  consider  submitting  a 
request  to  the  Department  of  State  to 
enter  into  formal  negotiations  with 
Russia,  following  publication  of  the 
Notice  of  Availabihty  of  the  Final  EA. 

Dated:  March  12,  1997. 

Robyn  Thoraon, 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service. 

IFR  Doc.  97-7149  Filed  3-20-97;  8:45  am] 
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Bureau  of  Land  Management 

[NM-060-<)7-1 31 0-00  (0004)] 

Carisbad  Resource  Area;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Change  of  mailing  address. 

StJMMARY:  This  notice  sets  forth  the  new 
mailing  address  of  the  Bureau  of  Land 
Management,  Carlsbad  Resource  Area 
Office,  Carlsbad,  New  Mexico. 
DATE:  April  24.  1997. 
FOR  FURTHER  INFORMATION  COI«TACT: 
Howard  Parman,  Public  Affairs  Officer, 
Bureau  of  Land  Management,  2909  West 


2nd  Street.  Roswell,  NM  88201,  (505) 
627-0212. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Interior's  Bureau  of 
Land  Management,  New  Mexico  State 
Office,  Roswell  District  Office,  Carlsbad 
Resource  Area  Office  is  changing  its 
mailing  address  effective  April  24, 1997. 
The  new  mftling  address  will  be: 
Bureau  of  Land  Management,  Carlsbad 
Resource  Area,  620  E.  Greene  Street, 
P.O.  Box  1778,  Carlsbad,  New  Mexico 
88221-1778. 

Dated:  March  12, 1997. 
Edvnn  L.  Roberson, 
District  Manager. 

IFR  Doc.  97-7153  Filed  3-20-97;  8:45  am] 
BHJJNO  CODE  43ie-VA-M 

[CO-«30-1430-01;  COC-603iq 

Proposed  Withdrawal;  Opportunity  for 
Public  Meeting;  Colorado 

March  12, 1997. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
approximately  1,440  acres  of  pubUc  . 
land  to  protect  endangered  species  and 
riparian  areas.  This  notice  closes  this 
land  to  operation  of  the  pubhc  land 
laws  including  location  and  entry  imder 
the  mining  laws  for  up  to  two  years.  The 
land  has  been  and  remains  open  to 
mineral  leasing. 

DATES:  Conunents  on  this  p<^posed 
withdrawal  or  requests  for  pubhc 
meeting  must  be  received  on  or  before 
Jime  19, 1997. 

ADDRESSES:  Comments  and  requests  for 
a  meeting  should  be  sent  to  the 
Colorado  State  Director,  BLM,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215-7076. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chehus,  303-239-3706. 
SUPPLEMENTARY  INFORMATION:  On  March 
4, 1997,  a  petition  was  approved  ^ 

allowing  the  Bureau  of  Land 
Management  to  file  an  appUcation  to 
withdraw  the  following  described 
pubhc  land  from  setUement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

UnawMp  Seep/Waal  Oaek  Area 

T.  14  S..  R.  103  W.,  6th  P.M. 
Sec.  32.  EViNEV«SEV4  and  SEV.SEV4: 
Sec.  33.  W'ANW'ASWV.  and 
NWV«SWV«SWV4. 
T.  15  S..  R.  103  W..  6th  P.M. 
Sec  2.  Lot  5  and  SE»/.NWV4SWVi; 
Sec  3.  SEV4SWV4,  E>/iSEV4. 
BV4NWV«SEV4,  and  SWV«SBV4; 


Sec.  4.  SWV4SWV4SWV4; 

Sec  5,  Lot  1.  E»/i  Lot  2.  EViSWV4NEV4. 

N'/iSEV4NEV4,  SWV4SE>/4NEV4, 

NWV4NEV4SEV4.  S'/iNE»/iSE. 

E'/iNWV4SEV4,  NEV4SWV4SEV4,  and 

SEV4SEV4; 
Sec.  8,  E'/iNEV4NE»/4; 
Sec.  9.  SWV4SWV4NEV4. 

NWV4NWV4NWV4.  S»/iNWV4NWV4. 

NWV«SWV4NWV4,  EV2SWV4NWV4. 

W'/iSEV4NWV4,  SEV4SEV4NfWV4. 

E'/iNE>/4SWV4.  NWV4NEV4SWy4, 

NEV4NEV4SEV4,  S»/iNEV4SEV4. 

NWV4SEV4.  NEV4SWV4SEV4.  and 

SEV4SEV4; 
Sec.  10,  N'/iNVzNEV*.  SWV4NWV4NEV4, 

NEV4NWV4.  SEV4NWV4NWV4. 

NEV4SWV4NWV4,  S»/iSWV«NWV4. 

N»/iSEV4NWV«,  SWV4SEV4NfWV4. 

hfWV«NfEV4SWV«.  NWV4SWV4. 

N'/iSWV4SWV4.  and  SWV4SWV4SWV4; 
Sec.  15.  NWV4NWV4NWV4; 
Sec.  16.  E'/iNEV4.  SEV4SWV4NEV4. 

NEV4NEV4SEV4.  W>/itEViSEV4,  and 

E>/jWViSEV4; 
Sec.  21,  EVt  Lot  1  (excepting  therefrom  that 

portion  within  Mineral  Survey  (MS) 

3257,  Patent  No.  14317),  E>/iNEV4, 

EV4NWV4NEV4,  NEV4SE'/4; 
Sec.  22,  W'/i  Lot  1  (excepting  therefrom 

that  portion  within  MS  3257,  Patent  No. 

14317),  and  WV1NWV4SWV4. 
The  area  described  containins 
approximately  1,440  acres  in  Mesa  County. 

For  a  period  of  90  days  &t>m  the  date 
of  pubhcation  of  this  notice,  all  parties 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposed  action,  or  to  request 
a  pubhc  meeting,  may  present  their 
views  in  writing  to  the  Colorado  State 
Director.  If  the  authorized  officer 
determines  that  a  meeting  should  be 
held,  the  meeting  will  be  scheduled  and 
conducted  in  accordance  with  43  CFR 
231 0.3-1  (c)(2). 

This  apphcation  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2310. 

For  a  period  of  two  years  from  the 
date  of  pubhcation  in  the  Federal 
Register,  this  land  will  be  segregated 
fix>m  the  mining  laws  as  specified  above 
unless  the  apphcation  is  denied  or 
cancelled  or  the  withdrawal  is  approved 
prior  to  that  date.  During  this  period  the 
Bureau  of  Land  Management  will 
continue  to  manage  this  land. 
Janny  L.  SuBMlan, 
Realty  Offtcer. 

[FR  Doc  97-7151  Filed  3-20-97;  8:45  am] 
MLLMQ  COOC  491»^ie-P 


[CO-030-1430-01 ;  COC-STSM] 

Amendment  to  Proposed  Withdrawal; 
Opportunity  for  Put>lic  Meeting; 
Colorado 

March  12. 1997. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service  has  amended 
their  withdrawal  apphcation  for  the 
Nederland  Work  Center  to  include  an 
additional  12.32  acres.  This  amendment 
will  segregate  the  land  described  below 
frx>m  location  and  entry  under  the 
mining  laws  for  up  to  two  years,  it  will 
not  affect  the  segregation  of  the  land  in 
the  original  apphcation. 

DATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  pubhc 
meeting  must  be  received  nn  or  before 
June  19, 1997. 

ADDRESSES:  Comments  and  requests  for 
pubhc  meeting  should  be  sent  to  the 
Colorado  SUte  Director,  BLM,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215-7076. 

FOR  FURTHER  INFORMATION  CONTACT. 
Doris  E.  Chehus,  303-239-3706. 
SUPPLEMENTARY  INFORMATION:  On  March 
4, 1997,  the  Department  of  Agriculture, 
Forest  Service,  filed  an  apphcation  to 
amend  their  original  apphcation  (See  59 
FR  55850)  to  include  an  additional 
12.32  acres  of  National  Forest  System 
land.  This  amendment  will  close  the 
following  described  land  to  location  and 
entry  imder  United  States  mining  laws 
(30  U.S.C.  Ch  2)  for  up  to  2  years: 

Roonveh  Natioiul  Foraat 

T.  1  S,  R.  72  W., 
Sec.  7.  lot  33. 

The  area  described  contains  approximately 
12.32  acres  of  National  Forest  System  land  in 
Boulder  County. 

The  purpose  of  this  withdrawal  is  to 
provide  protection  for  capitol 
investments  at  a  proposed  Forest 
Service  Work  Center. 

For  a  period  of  90  days  from  the  date 
of  pubhcation  of  this  notice,  all  parties 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposed  withdrawal,  or  to 
request  a  pubhc  meeting,  may  present 
their  views  in  writing  to  the  Colorado 
State  Director.  If  the  authorized  officer 
determines  that  a  meeting  should  be 
held,  the  meeting  will  be  scheduled  and 
conducted  in  accordance  with  43  CFR 
2310.3-l(c)(2). 

This  apphcation  will  be  processed  in 
accordance  with  regulations  set  forth  in 
43  CFR  Part  2310. 
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For  a  period  of  two  years  firom  the 
date  of  publication  in  the  Federal 
Register,  this  land  will  be  segregated 
from  the  mining  laws  as  specified  above 
unless  the  apphcation  is  denied  or 
cancelled  or  the  withdrawal  is  approved 
prior  to  that  date.  During  this  period  the 
Forest  Service  will  continue  to  manage 
this  land. 
Joiny  L.  Saunders, 
Realty  Officer 

(FR  Doc  97-7152  Filed  3-20-97;  8:45  am] 
MJJNQ  OOK43io-gS-P 


MTERNAHONAL  TRADE 

Certain  EPROM,  EEPROM,  Flash 
Memofy,  and  Flash  Microcontroller 
Semiconductor  Devices  and  Products 
Containing  Sanw;  Notice  of 
investigation 

PnvMtlgatlon  No.  337-TA-a95] 

AQEMCY:  U.S.  International  Trade 
CommissicHi. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  §  1337. 


SUKMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
February  18,  1997,  under  section  337  of 
the  Tariff  Act  of  1930.  as  amended,  19 
U.S.C.  §  1337,  on  behalf  of  Atmel 
Corporation,  2325  Orchard  Parkway, 
San  Jose,  CA  95131.  A  supplemental 
complaint  was  filed  on  March  10, 1997, 
accompanied  by  a  letter  dated  March  7, 
1997.  A  second  supplemental  complaint 
was  filed  on  March  13, 1997, 
accompanied  by  a  letter  dated  March  12, 
1997.  The  complaint,  as  supplemented, 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  EPROM.  EEPROM,  flash 
memory,  and  flash  microcontroller 
semiconductor  devices  and  products 
containing  same  by  reason  of 
infringement  of  claim  1  of  U.S.  Letters 
Patent  4,511.811,  claim  1  of  U.S.  Letters 
Patent  4.673,829,  claim  1  of  U.S.  Letters 
Patent  4.794,565,  and  claims  1-9  of  U.S. 
Letters  Patent  4,451,903.  The  complaint 
further  alleges  that  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  {aK2)  of  section  337. 

The  complainant  requests  that  the 
Commissicm  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
thoein.  is  available  for  inspection 


during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Conunission,  500  E  Street,  S.W..  Room 
112,  Washington,  D.C.  20436,  telephone 
202-205-2000.  Hearing-impairod 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  E.  Lehman,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-205-2582. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930.  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(1998). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  March  17, 1997,  Ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  alter 
importation  of  certain  EPROM, 
EEPROM,  flash  memory,  or  flash 
microcontroller  semiconductor  devices 
or  products  containing  same  by  reason 
of  infringement  of  claim  1  of  U.S. 
Letters  Patent  4,511,811.  claim  1  of  U.S. 
Letters  Patent  4,673,829,  claim  1  of  U.S. 
Letters  Patent  4,794,565,  or  claims  1-9 
of  U.S.  Letters  Patent  4,451,903,  and 
whether  ihen  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Atrael 
Corporation,  2325  Orchard  Parkway, 
San  Jose,  California  95131. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Sanyo  Electric  Co.,  Ltd.,  5-5  Keihan-  . 

hondori  2-chome.  Osaka,  570,  Japan 
Winbond  Electronics  Corporation, 
Number  2,  RAD  Road  VI,  Science- 
Based  Industrial  Park.  Hsinchu. 
Taiwan 
Winbond  Electronics  North.  America 
Corporation.  2730  Orcharid  Parkway, 
San  Jose,  California  95134 


Macronix  International  Co.,  Ltd.,  3F,  4 
Creation  Road  IV,  Science-Based 
Industrial  Park,  Hsinchu,  Taiwan 

Macronix,  Inc.,  (ai:.a.  Macronix 
America,  Inc.),  1338  Ridder  Park 
Drive,  San  Jose,  California  95131. 

(c)  Christine  E.  Lehman,  Esq.,  Office 
of  Unfair  Import  Investigatioife,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Room  401-1,  Washington, 
DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation:  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a)  of  the 
Commission's  Rules,  such  responses 
wiU  be  considered  by  the  Commission 
if  received  not  later  than  20  days  after 
the  date  of  service  by  the  Commission 
of  the  complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  March  18, 1997. 

By  order  of  the  Commission. 
Donna  R.  Koehniu. 
Secretary. 

(FR  Doc  97-7235  Filed  3-20-«7: 8:45  an] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Infonnation  Collection 
Acthrities:  Proposed  Collection; 
Comment  Request 

ACTION:  Request  OMB  emergency 
approval;  arrival  record. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(Service)  has  submitted  the  following 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  Service,  in 
cooperation  with  U.S.  Airways,  is  pilot 
testing  an  automated  1-94  program 
which  will  electronically  capture  and 
consolidate  the  information  required  on 
the  ctirrent  Forms  1-94, 1-94T,  and  I- 
94W.  The  pilot,  which  is  scheduled  to 
begin  April  9, 1997,  is  anticipated  to  last 
for  180  days  and  involves  one  flight 
This  pilot  satisfies  a  request  contained 
in  the  House  Committee  on 
Appropriations'  Report  on  the 
Departaients  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Bill,  Fiscal 
Year  1997,  II.R  Rep.  104-676. 

The  proposed  infonnation  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies.  OMB 
approval  has  been  requested  by  March 
21, 1997.  If  granted  the  emergency 
approval  is  only  valid  for  180  days.  A 
copy  of  this  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Inunigration  and 
Naturalization  Service,  Director,  Policy 
Directives  and  Instruction  Branch, 
Richard  Sloan  (202)  616-7600. 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Attention:  Ms.  Debra  Bond, 
202-395-7316,  Department  of  Justice 
Desk  Officer,  Room  10235,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
infonnation  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the  . 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 


including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  infonnation  collection. 

(2)  Title  of  the  Form/Collection: 
Arrival  Record. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-94 A  OT.  Office  of 
Inspections,  Examinations  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  Weil  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collection 
is  captured  electronically  as  part  of  a 
pilot  program  established  by  the  Service 
in  coo{>eration  with  U.S.  Airways.  The 
information  collected  will  be  used  by 
the  Service  to  document  an  alien's 
arrival  and  departure  to  and  firom  the 
United  States  and  may  be  evidence  of 
registration  under  certain  provisions  of 
the  INA. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond:  10,000  responses  at  three 
minutes  (0.05)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  500  annual  burden  hours. 

ff  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  infonnation  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Gearance 
Officer,  United  States  Department  of 
Justice,  Infonnation  Management  and 
Security  Staff,  Justice  Management 


Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington.  DC 
20530. 

Dated:  March  17. 1997. 
Robert  B.  Briggs, 

Department  Qeamnce  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  97-7147  Filed  3-20-97;  8:45  ami 
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Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Request  OMB  Emergency 
Approval;  Application — Checkpoint 
Pre-enrolled  Access  Lane. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(Service)  has  submitted  the  following 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwoik 
Reduction  Act  of  1995.  The  necessity  for 
emergency  review  and  implementation 
of  this  information  collection  is  as 
follows:  Congress  has  made  continued 
funding  for  the  Border  patrol 
checkpoints  at  San  Clemente  and 
Temecula,  California,  contingent  on 
establishing  a  commuter  facilitation 
project  at  the  San  Clemente  checkpoint 
(See  pub.  L.  104-134).  Compliance  with 
normal  OMB  review  procedures  could 
force  the  Service  to  violate  an  express 
congressional  mandate  and  lose  funding 
for  Uie  checkpoints.  Congress  mandates 
the  Checkpoint  Pre-eiut>lled  Access 
Lane  program's  enrollment  process  be 
implemented  by  April  1, 1997  and  the 
commuter  lane  be  operational  by  June 
30, 1997.  Therefore,  the  Service  is 
requesting  OMB  emergency  review  and 
clearance  of  this  infonnation  collection 
by  March  21, 1997. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies,  ff 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  A  copy  of  this  ICR. 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Immigration  and 
Naturalization  Service,  Director,  Policy 
Directives  and  Instructions  Branch, 
Richard  Sloan  (202-616-7600). 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
OMB,  Office  of  Information  and 
Regulatory  A^irs,  Attention:  Ms.  Debra 
Bond,  202-395-7316,  Department  of 
Justice  Desk  Officer,  Room  10235,  Office 
of  Management  and  Budget, 
Washington.  DC  20503. 
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During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  May  20, 
1997.  Written  comments  and 
suggestions  from  the  pubUc  and  affiected 
agencies  concerning  the  proposed 
collection  of  information  ^ould  address 
one  or  more  of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
coUected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
re8p<mse8. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Information  Collection. 

(2)  Title  of  the  Form/Collection: 
Application — Checkpoint  Pre-enrolled 
Access  Lane. 

(3)  Agency  form  numba;  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-666.  Border  Patrol 
Division,  hnmigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collection 
will  be  used  by  the  Service  to  determine 
eUgibihty  far  participation  in  the 
Checkpoint  Pre-enrolled  Access  Lane 
(PAL)  program  for  persons  and  vehicles 
at  immigration  checkpoints  %vithin  the 
United  SUtes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  12.500  respondents  at  32 
miimtes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  6,625  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 


Mr.  Richard  A.  Sloan,  202-616-7600, 
Director,  PoUcy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciirity  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  March  17, 1997. 
RotMil  B.  JBriggi, 

Department  Clearance  Officer,  United  State* 
Department  of  Justice. 
(FR  Doc.  97-7148  Filed  3-20-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Onic*  of  ttw  Sacretary 

Submission  for  0MB  Rsvisw; 
Commsnt  Request 

March  18. 1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  pubUc 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C  Chapter  35).  A  copy  of  each 
individual  ICR,  with  appUcable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Theresa  M.  O'Malley  ((202)  219-5096 
xl66).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  9:00  a.m.  and  12:00  pjn. 
Eastern  time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn.:  OMB  Deck  Officer  for  BLS/DM/ 
ESA/ETA/MSHA/OSHA/PWBAA^ErS, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  wthin  30  days  from 
the  date  of  this  pubUcation  in  the 
Federal  Register. 

The  OMB  is  particularly  intoested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the    • 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
purposed  collection  of  information. 


including  the  vahdity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quahty,  utihty,  and 
clarity  of  the  information  to  be 
collection;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Emplo)nnent  and  Training 
Administration. 

Title:  Petition  for  Adjustment 
Assistance/Sohcitud  De  Asistencia  Para 
Adjuste  (Form  8560  English/8559 
Spanish). 

OMB  Number:  1205-0192 
(reinstatement  without  change). 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Farms. 

Number  of  Respondents:  1,400. 

Estimated  Time  Per  Respondent:  15 
nunutes. 

Total  Burden  Hours:  350. 

Total  Annuahzed  capital/startup 
costs:  0. 

Total  Aimual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  ETA  Form  8650/8559  is  a 
petition  used  by  American  workers 
applying  to  the  U.S.  Department  of 
Labor  for  eligibility  to  receive  wori^ers 
trade  adjustment  assistance  in 
accordance  with  provisioiis  of  the  Trade 
Act  of  1974,  as  amended.  The  petition 
initiates  action  on  the  part  of  the 
Department  to  determine  if  wmkers  are 
ehgible. 

Agency:  Employment  and  Training 
Adininistration. 

Title:  Claims  and  Payment  Activities 
(ETA  5159). 

OMB  Number:  1205-0010  (revision). 

Frequency:  Monthly. 

Affected  Public:  State,  Local,  or  Tribal 
govenunents. 

Number  of  Respondents:  53. 

Estimated  Time  Per  Respondent:  1 
hour  53  minutes. 

Total  Burden  Hours:  1,359. 

Total  Annuahzed  capital/ startup 
costs:  0. 

Total  Annual  costs  (operating/ 
maintaining  systems  or  purchasing 
servicesj:  0. 

Description:  ETA  5159  report 
provides  the  basic  workload  information 
on  claims-taking  and  payment  activities 
under  State/Federal  unemployment 
insurance  laws,  and  the  promptness  of 
first  pajrments  for  total  unemployment. 


Federal  Register  /  Vol.  62,  No.  55  /  Friday.  March  21.  1997  /  Notices 


13709 


Counts  of  claims-taking  and  benefit 
payment  activities  are  used  in  budget 
preparation  and  control,  program 
planning  and  evaluation,  personnel 
assignment,  actuarial  and  program 
resenuch,  and  for  accounting  to  Congress 
and  the  pubUc.  This  collection  is 
authorized  imder  the  Social  Security 
Act,  Title  III,  Section  303(a)(6). 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Notification  of  Commencement 
of  Operations  and  Closing  of  Mines. 

OMB  Number:  1219-0092 
(reinstatement  without  change). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1.725. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Total  Burden  Hours:  269. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
servicesj;  $1,438. 

Description:  This  regulatory  provision 
requires  operators  of  metal  and 
nonmetal  mines  to  notify  the  Mine 
Safety  and  Health  Administration  of 
openings  and  closings  of  mines. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Main  Fan  Inspection  Schedule. 

OMB  Number:  1219-0012 
(reinstatement  without  change). 

Frequency:  On  occasion. 

Affected  Public:  Biisiness  or  other  for- 
profit. 

Number  of  Respondents:  32. 

Estimated  Time  Per  Respondent:  1.5 
hours. 

Total  Burden  Hours:  17. 

Total  Aimualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Operators  of 
undergroimd  metal  and  nonmetal  mines 
are  required  to  maintain  main  fans 
according  to  either  the  manufacturers' 
recommendations  or  a  written  periodic 
schedule  adopted  by  the  mine  operator. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Inorganic  Arsenic  (revision). 

OMB  Number:  1218-0104. 

Frequency:  On  occasion/varies. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  42. 

Estimatea  Time  Per  Respondent:  8.5 
minutes  (varies). 

Total  Burden  Hours:  8,098. 

Total  Annualized  capital/startup 
costs:  0. 


Total  aimual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $1,096,810. 

Description:  The  purpose  of  this 
standard  and  its  information  collection 
requirements  is  to  provide  proteetion  for 
employees  from  the  health  affects 
associated  with  occupational  exposure 
to  the  carcinogen,  inorganic  arsenic. 
Employers  must  monitor  employee 
exposure,  reduce  employee  exposures  to 
without  permissible  expoeure  limits  and 
provide  medical  examinations,  training 
and  other  information. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Coke  Oven  Emissicms  (revision). 

OMB  Number:  1218—0128. 

Frequency:  On  occasion/varies. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local 
or  Tribal  Govonment 

Number  of  Respondents:  22. 

Estimated  Time  Per  Respondent:  55.5 
minutes  (varies). 

Total  Burden  Hours:  93.434. 

Total  Aimuahzed  capital/startup 
costs:  0. 

Total  aimual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $1,402,172. 

Description:  The  purpose  of  this 
standard  and  its  information  collection 
requirements  is  to  provide  protection  for 
employees  from  adverse  health  afiects 
associated  with  occupational  exposure 
to  Coke  Oven  Emission.';.  Employers 
must  monitor  exposure,  keep  employee 
exposures  within  the  permissible 
exposure  limits  and  provide  employees 
with  medical  examinations  and  training. 
TheraM  M.  OnMallBy. 
Departmental  Qearance  Officer. 
[FR  Doc.  97-7205  Filed  3-20-97;  8:45  am) 
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Employinent  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eiigibility  To  Apply  for  Wortor 
Adiustment  Assistance  and  NAFTA 
Transitionai  Adjustment  Assistartoe 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
simimaries  of  determinations  regarding 
eUgibihty  to  apply  for  trade  adjustment 
assistance  for  woriurs  (TA-W)  issued 
during  the  period  of  February  and 
March,  1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eUgibihty  to  apply  for 
woricer  adjustment  assistance  to  be 
issued,  each  of  the  group  eUgibiUty 
requirements  of  Section  222  of  the  Act 
must  be  met. 


(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
woricers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  afa«olute  decline  in 
sales  or  production. 

Negative  Determinations  fbr  Worker 
Adjustment  Aaaistance 

In  each  of  the  foUowing  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  woriier 
separations  at  the  firm. 
TA-W-33J16;Gruen  Marketing  Cmp.. 

Exeter,  PA 
TA-W-33. 206;  Juki  Union  Special,  Inc.. 

Wayne,  NJ 
TA-W-33. 067:  Lilly  Industries. 

Jamestown,  NY 
TA-W-32.036:  S.D.  Warren,  Wes&rook, 

ME 
TA-W-32,952;  Permacel,  SPDept. 

Lakewood,NJ 
TA-W-33,117:  Union  of  Needletrades. 

Industrial  and  Textile  Employees. 

Wilkes  Barre.  PA 
TA-W-32.989;  Harbor  Bell.  Inc.,  Bay 

Center.  WA 
TA-W-33, 192;  Lamson  &■  Sessions  Co.. 

Aurora,  OH 
TA-W-33.075;  Didde  Corp..  Didde  Web 

Press  Corp,  Emporia,  KS 
In  the  fbUoMTing  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibiUty  have  not  been  met  for  the 
reasons  specified. 
TA-W-33.156;  Dixie,  Inc.,  Fayetteville. 

NC 
Hie  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-33.0S4:  Kerr-McGee  Corp.. 

Headquartered  in  Oklahoma  City, 

OK  &■  Operating  in  Various 

Locations  Throughout  the  States  of 

A:  OK.  B;  TX,  C;  LA,  D;  WY,  E;  ND 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-33.248:  Haffer  Logging  Jo..  Inc.. 

LaGrande.  OR  CA 
Employment  declines  are  related  to 
federal  poUcies  that  have  restricted 
logging  operations  in  federal  forest. 
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Also,  the  sub)ect  finn  did  not  import 
during  the  relevant  period. 
TA-W-33.079;  The  Topps  Co..  Inc.. 

Duryea  &■  Scranton.  PA 
The  investigation  revealed  that 
criteria  (1]  and  criteria  (2)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  woricers  did  not  become  totally  or 
partially  separated  as  required  for 
certification.  Sales  or  production  did 
not  decline  during  the  relevant  period 
as  required  for  certification. 
TA-W-32.970;  B.F.  Goodrich,  Engine 

Electrical  Systems  Div.,  Norwich. 

NY 
In  early  1996  the  parent  company  of 
B.F.  Goodrich,  Engine  Electrical 
Systems  Div.,  Norwich,  NY  made  a 
business  decision  to  transfer  a  portion  of 
its  production  of  components  for  iet 
engines  from  its  Norwich,  NY  faciUty  to 
another  domestic  faciUty. 
TA-W-33.033:  Energy  Development 

Corp..  Houston,  TX 
Sales  and  production  increased;  and 
separations  were  the  result  of  change  of 
ownership  of  the  firm. 
TA-W-33.167:  Ashworth  Bros..  Inc.. 

Salinas,  CA 
Corporate  sales  have  increased  while 
subject  plant's  sales  have  decreased. 
Company  is  in  the  process  of 
transferring  production  from  Salinas 
facility  to  another  domestic  faciUty. 
TA-W-33.201:  Cedarapids.  Inc.. 

Pocatello,  ID 
Cedarepids,  Inc  increased  production 
overall  in  1996  compared  with  1995. 
Sales  were  adversely  affected  by  a  work 
stoppage  in  mid  1996. 
TA-W-33.126;  Norton  Co— Grinding 

Wheel  Div.  Worcester.  MA 
The  subject  plant  has  not  experienced 
production  declines  and  layoffs  of 
production  workers  has  not  occiirred. 

AfBrmatiTe  Oetenninatioiu  for  Worker 
Adjustment  Aasistance 

The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  k  location  for  each  determination 
refinences  the  impact  date  for  all 
workers  for  such  determination. 
TA-W-32.943;  Procter  6-  Gamble 

Manufacturing  Co.,  Hatboro.  PA: 

November  8. 1995. 
TA-W-33.104:  ISA  Breeders.  Inc.. 

Vedette  Div..  Gainesville.  GA: 

January  7,  1996. 
TA-W-33.096:  Ametek/March  Electric. 

Cambridge,  OH:  January  8.  1996. 
TA-W-32.977,  Auburn  Shoe  Co., 

Auburn.  ME:  November  12,  1995. 
TA-W-33J44:  Dodger  Industries.  Inc.. 

Eldora.  lA:  February  14.  1996. 
TA-W-33.034:  Bristol  Ungerie.  Inc.. 

Bristol,  VA:  November  12.  1995. 


TA-W-33.025:  Imco  Recycling  of 

California.  Inc.,  Corona,  CA: 

November  22.  1995. 
TA-W-33.060;  Atiantic  Steel  Industries. 

Inc.,  Catersville.  GA:  December  12, 

199S. 
TA-W-33,135;  Townwear  Garment  Co.. 

Hiawassee.  GA:  January  20. 1996. 
A-W-33.168;  R  6- S  Dress 

Manufacturing  Co..  Shippensburg, 

PA :  fan  uary  23,  1 996. 
TA-W-32,985;  JJI.  CoUectibles. 

Milwaukee,  WI:  November  21.  1995. 
TA-W-33.149;  Rami  Fashions. 

Allentown,  PA:  January  1 7,  1996. 
TA-W-33.182;  Oxford  of  Vidalia, 

Oxford  Shirt  Group.  Div  of  Oxford 

Industries.  Inc.,  Vidalia.  GA: 

January  28. 1996. 
TA-W-32,975  &■  A;  Big  Smith  Brands, 

Inc.,  Monett,  MO  and  Gamett.  KS: 

November  11,  1995. 
TA-W-32.993;  Grant  Prideco.  Inc.. 

Bastrop,  TX:  November  12.  1995. 
TA-W-32.964:  H.L  Miller  &■  Son. 

Hazelton,  PA:  November  7,  1995. 
TA-W-32, 958;  Jefferson  City  Zinc.  A  Div 

of  Savage  Zinc,  Inc. 
TA-W-33.077:  Cranston  Apparel  Fabric, 

Div  of  Cranston  Print  Works  Co., 

New  York,  NY:  December  16,  1996. 
TA-W-33,100;  McCullock  Corp.. 

Tucson,  AZ:  January  3,  1996. 
All  workers  engaged  in  employment 
related  to  the  production  of  chain  saws, 
string  trimmers,  blowers  and  other  law 
and  garden  equipment  expluding 
corporate  office  and  distribution 
employees  separated  from  employment 
on  or  after  January  3, 1996. 

TA-W-33.021:  Crown  Industries  Corp.. 

Selma.  AL  November  20, 1995. 
TA-W-33.178:  Sahara  Sportswear 

(AKA)  Saddlemans.  Inc.,  Golf  Bag 

Dept.,  El  Paso.  TX:  January  28, 

1996. 
TA-W-33. 1 71 :  Axelrod  6-  Axelrod  Sales 

and  Design.  Inc.,  DBA  FunstuffNY, 

New  York.  NY:  January  24,  1996. 
TA-W-33. 147  6-  A;  Mannis  &■  Singer 

(DBA)  Crystal  MiUs.  Charlotte.  NC 

and  Monroe.  NC:  January  13.  1996. 
TA-W-33.140:  Bristol  Jeans.  Inc.. 

Bristol,  TN:  January  17,  1996. 
TA-W-33. 128:  The  Stanley  Works. 

Shelbyville  Plant  ofHandtools  Div.. 

Shelbyville.  TN:  January  9.  1996. 
TA-W-33.116;  Koppers  Industries.  Inc.. 

Houston,  TX:  January  9,  1 996. 
TA-W-33, 055;  4  In  One  Screwdrivers, 

Inc..  Jamestown.  NY:  December  9. 

1995. 
TA-W-33,070;  Go/Dan  Industries.  Peru. 

IL:  December  19,  1995. 
TA-W-32.945;  A.O.  Smith  Corp 

Electrical  Products  Co.,  Tipp  Gty, 

OH:  November  6,  1995. 
TA-W-33, 153;  Haggar  Uothing  Co., 

AKA  Brownsville  Manufacturing 
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Co.,  AKA  McKinney  Plant 
Manufacturing  Co.,  Brownsville, 
TX:  January  13,  1996. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  n. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eUgibihty  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  February 
and  March,  1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibiUty  to  apply  for 
NAFTA-TAA  the  following  group 
ehgibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
woiicers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  Uke  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinjitioiis  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-01434;  Zenith  Electronics 

Corp  of  Texas,  McAllen.  TX 
NAFTA-TAA-001404  &  A;  The  Toppe 

Co..  Inc..  Duryea  6-  Scranton.  PA 
NAFTA-TAA-01438;  Sunbeam  Outdoor 

Products.  Portland.  TN 
NAFTA-TAA-01446;  Rami  Fashions. 

Allentown,  PA 
NAFTA-TAA-01427;  SVO  Specialty 

Products.  Inc..  Culbertson.  MT 


NAFTA-TAA-01357;  Harbor  Bell.  Inc.. 

Bay  Center,  WA 
NAFTA-TAA-01384;  4  In  One 

Screwdrivers,  Inc.,  Jamestown.  NY 
NAFTA-TAA-01396:  Now  Products. 

Inc.,  Chicago,  IL 
NAFTA-TAA-01393;  Didde  Corp., 

Didde  Web  Press  Corp.,  Emporia. 

KS 
NAFTA-TAA-01432;  Pak-Mor.  Inc.. 

Duffield.  VA 
NAFTA-TAA-01494;  Springfield  Forest 

Products,  Springfield,  OR 
NAFTA-TAA-01499;  Hafer  Logging  Co.. 

Inc..  LaGrande,  OR 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
NAFTA-TAA-01454;  Dixie  Kids.  Inc.. 

Fayetteville,  NC 
NAFTA-TAA-01488;  Gruen  Marketing 

Corp..  Exeter,  PA 
The  investigation  revealed  that  the 
workere  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

A£Brmative  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workere  for  such  determination 
NAFTA-TAA-01440  &■  A;  Mannis  &■ 

Singer  (DBA)  Crystall  Mills. 

Charlotte,  NC  and  Mannis  &■  Singer 

(DBA)  Morvoe  Apparel,  Monroe. 

NC:  January  13.1 996. 
NAFTA-TAA-01431;  Terex  Corp..  Unit 

Rig  Div.,  Tulsa,  OK:  January  13. 

1996. 
NAFTA-TAA-01461;  Imperial 

Wallcoverings,  Inc.,  Plattsburg^. 

NY:  January  21,  1996. 
NAFTA-TAA-01443;  Allied  Signal,  Inc., 

Truck  Brake  Systems  Co.,  Charlotte, 

NC:  January  21,1 995. 
NAFTA-TAA-01506;  Kaufman 

Footwear  Corp.,  Batavia,  NY: 

February  10,  1996. 
NAFTA-TAA-01 409;  Cosco,  Inc^ 

Bremen,  GA:  January  2.  1996. 
NAFTA-TAA-01435;  Mead  Corp., 

School  and  Office  Products  Div., 

Saint  Joseph.  MO:  January  12.  1996. 
NAFTA-TAA-01 366;  Sau  Mee  Sewing 

Co..  San  Francisco,  CA:  October  1. 

1995. 


NAFTA-TAA-01 475;  Sahara 

Sportswear  (AKA  Saddleman's. 

Inc).  Golf  Bag  Department.  El  Paso. 

TX:  January  22.  1 996. 
NAFTA-TAA-01420;  Kincaid 

Enterprises,  Inc.,  Nitro,  WV: 

December  30,  1995. 

All  workers  engaged  in  employment 
related  to  the  production  of  chloroneb 
who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  30, 1995  are  eUgible. 

All  workers  engaged  in  employment 
related  to  the  production  anisole, 
methoxychlor  and  2-chloro- 
dimethoxybenxene  are  denied. 
NAFTA-TAA-01 428;  The  Stanley 

Works,  Shelbyville  Plant  of  Hand 

Tools  Div.,  Shelbyville,  TN:  January 

7,1996. 
NAFTA-TAA-01470;  Milltown 

Manufacturing  Co.,  Red  Boiling 

Springs,  TN:  January  18.  1996. 
NAFTA-TAA-01467;  Printpack.  Inc., 

San  Leandro,  CA:  January  15, 1996. 
NAFTA-TAA-01413;  McCulloch  Corp., 

Tucson,  AR:  January  3,  1996. 
NAFTA-TAA-C1465;  Oxford  of  Vadalia, 

Oxford  Shirt  Group,  Div.  of  Oxford 

Industries,  Inc.,  Vadalia.  GA: 

January  29.  1996. 
NAFTA-TAA-01 471;  Haggar  Clothing 

Co..  (AKA  Brownsville 

Manufacturing  Co)  (AKA  McKinney 

Pant  Manufacturing  Co), 

Brownsville.  TX:  January  13, 1996. 
NAFTA-TAA-014917;  Diesel  Recon  Co., 

Charleston,  SC:  February  3,  1996. 
NAFTA-TAA-01419;  ISA  Breeders,  Inc.. 

Vedette  Div.,  Gainesville,  GA: 

January  7,  1996. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  February 
and  March,  1997.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C-4318.  U.S. 
Etepartment  of  Labor,  200  Ccmstitution 
Avenue,  NW.,  Washiiigton.  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  March  10, 1997. 
RusmU  T.  Kik. 

Proffom  Manager,  Policy  Sr  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[PR  Doa  97-7197  Filed  3-20-97;  8:45  am] 
ffflllfM  COM  4610-3S-M 


Investigations  Regarding  Certifications 
of  Eligit>iiity  To  Apply  for  Worlwr 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  purauant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  pubUc  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  31, 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  31, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C  tliis  3rd  day  of 
March,  1997. 
EuanU  T.Kile, 

Pn^ram  Manager,  Policy  S-  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Appendix— PEimoNS  iNSTiTirrED  on  03/03/97 


TA-W 

Subject  firm  (petitionefs) 

LocalKw> 

Date  of  peti- 
tion 

Product(s)                     ^ 

33,230 

33,231  

Genicom  Cofporatwo  (UE)  

WiHamette  Industries  (Wrks) 

Waynesboro.  VA 
Sweet  Home,  OR 
Springfield.  OR  ... 

01/07/97 
02/10/97 
02/1  (y97 

Computer  Printers  and  Parts. 

33,232 

SpringlieW  Group  (Wkrs)  

Green  Veneer. 
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Appendix— Petitions  Instituted  on  03/03/97— Continued 


TA-W 

Subiect  firm  (petitioners) 

Location 

Date  of  peti- 
tion 

Product(s) 

33.233 

Earlttgrains— Merico  Inc.  (BCT) 

lndlan^>ois,  IN  ... 

HaleyviHe,  AL 

Mtn.  Grove.  MO  .. 
Fredericktoiwi. 

MO. 
FayettevUle.  TN  ... 
Santa  Maria.  CA 
Missoula.  MT  ....„ 
Coon  Rapids,  MN 

Pine  Bluff,  AR  

Buriington.  Wl  

Palmer,  MA 

Eklora.  lA 

02/10/97 
01/24/97 
02/10^7 
02/1097 

02/1097 
02/07/97 
02/12/97 
02/1097 
02/1  Q«7 
02/13/97 
02/11/97 
02/1 4«7 
02/06/97 
02/1 0«7 
02A)8/97 
02/04/97 
02/1097 
02/14/97 
02A)7/97 
02/13/97 
02A)7/97 
02/12«7 
02/10^7 
02A)9/97 

02/17/97 
02A)7/97 

Refrigerated  Dough  Products. 

ChikJren's  Shirts. 

Exercise  Equipment 

Cutting  and  Sewing  School  Uniforms. 

Cotton  Sptn  Yam. 

AlterTwtors,  Water  Pumps. 

Goif  Bags  and  Accessories. 

Screen  Printed  T-SNrts. 

Hospital  Garments. 

High  Frequency  Crystals. 

Adult  Diapers  and  Underpads. 

Active  Apparel. 

Toys. 

Elevator  Guide  Rails. 

Electronic  Printed  Circuit  Boards. 

Logs. 

Fiberglass  Vessels. 

Provides  Toicking  Transportatkxi. 

Laminates  lor  Circuit  Board  Inrlirstry. 

Men's  Wortcwear  Clothing. 

Dyes,  Pigments.  Fine  Chemkals. 

Cedar  Shakes  and  Shingles. 

Ladies'  Belts. 

Laundry  Detergents. 

Commercial  Cooking  Equipment 
Glass/Ceramic  Cookingware. 

33.234 

33.235 

33.236 

Garan  Manufacturing  (Wkrs)  

Hutchens  Industnes  (Wkrs)  _ 

T»inin  Garment  Company  (UNITE)  

33.237 

33.238 

33.239 

33.240 

Elk  Spinners  fWkrs)  „ 

Anow  Automotive  IncL  (Wkrs) 

Sun  Mountain  Sports  (Co.)  

Garment  Graphics  Inc.  (Co.)  

33.241  

33.242 

33.243 

Pine  Bluff  Industries  (Wkrs) 

CTS— Marden  Electronirw  (Wkrs) 

SCA  MolnlycKe  (Wkrs) 

33.244 

Dodger  Industnes.  Inc.  (Wkrs) 

Mattel  (Fisher  Pnce)  (Wkrs) 

Schindtef  Elevator  (Co.) 

Alen  Bradtey/RocKwell  (  ) _ 

Hater  toggirg  (Wkrs)  

33.245  

33.246 

33.247 

33.248 

Murray.  KY 

Randolph,  NJ 

Mauston.WI  

LaGrande,  OR  .... 

Tucson.  AZ  

Abilene.  TX 

La  Crosse.  Wl 

Oshkosh,  Wl  

Coventry,  Rl 

Forks.  WA 

Hmn  York,  NY 

City  of  Industry. 
CA. 

Freeland.  PA 

Martinsburg.  WV 

33.249 

Triam  Industries  (Wkrs)  

33.250 

33.251  

33.252 

33.253 

33.254 

33.255 

33.256 

Merchants  Fast  Motor  Line  (Co.) 

Alied  Signal  Laminate  (  ) 

Oshkosh  B'Gosh  (Wkrs)  

Hoechst  Celanese  (Wkrs) „ 

D  and  R  Cedar  Products  (Wkrs)  

Lateslyte  Belt  Creations  (UNITE) 

Diversity  Corp.  (Co.)  „ 

33.257 

33.258 

Ga/lancVUS  Range  (Co.) 

Coming  Consumer  Products  (Wkrs) 

[FR  Doc  97-7201  Filed  J-20-97;  8:45  am) 
.  MLLMO  COM  MIO-W-M 

[TA-W-32.531  and  531  A] 

Norco  Windows,  Incorponrtsd 
(Formerly  a  Division  of  Trust  Joist 
Intsmationai),  Hawkins,  Wisconsin  and 
Norco/Jeld  Wen.  IMarenisco,  Michigan: 
Amended  Certtflcation  Regarding 
Eligibility  To  Apply  for  Worker 
Adiustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Ehgjbility  to 
Apply  for  Worker  Adjustment 
Assistance  on  August  28. 1996. 
applicable  to  woiiers  of  Norco 
Windows.  Incorporated  located  in 
Hawkins,  Wisconsin.  The  notice  was 
published  in  the  Federal  B*gi«*M-  on 
September  25. 1996  (61  FR  50332). 

At  the  request  of  the  State  agency  and 
petitioners,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  firm.  New  findings  show  that  all 
workers  of  the  subject  firm's  Marenisco. 
Michigan  wood  patio  door  production 
facility  will  be  separated  from 
employment  when  the  plant  closes  on 
March  15. 1997.  The  production  at  the 
Marenisco  plant  was  dependent  on  the 
window  products  manufactured  at 
Hawkins. 


The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Norco  who  were  affected  by  increased 
imports.  Accordingly,  the  Department  is 
amending  the  worker  certification  to 
include  the  workers  of  Norco-Jeld/Wen 
located  in  Marenisco,  Michigan. 

The  amended  notice  applicable  to 
TA-W-32.531  is  hereby  issued  as 
follows: 

All  workers  of  Norco  Windows, 
Incorp>orated,  (formerly  a  Division  of  Trust 
Joist  Intemational),  Hawkins,  Wisconsin 
(TA-W-32,531)  and  Noico-Jeld/Wen, 
Marenisco.  Michigan  (TA-W-32.531A)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  June  19. 1995,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  11th  day 
of  March  1997. 

RiMMll  T.  Kile, 

Proffom  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc  97-7202  Filed  3-20-97;  8:45  am] 
MJJNQ  pooc  MIS-aa-H 


[TA-W-33,221] 

Norco/JekJ  Wen,  Marenisco,  Michigan; 
Notice  of  Termination  of  Investigatfon 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  24. 1997  in 
response  to  a  worker  petitimi  which  was 


filed  February  6, 1997  on  behalf  of 
workers  at  Norco/Jeld  Wen,  located  in 
Marenisco.  Michigan  (TA-W-33.221). 
The  petitioning  group  of  workers  are 
covered  imder  an  existing  Trade 
Adjustment  Assistance  certification 
(TA-W-32,531A).  Consequently,  further 
investigation  in  this  case  would  service 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  D.C,  this  11th  day 
of  March  1997. 

RuMeU  T.  Kile. 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-7200  Filed  3-20-97;  8:45  am] 

muMn  coot  tut-ant 


Unemploynr>ent  Insurance  Servic*; 
Proposed  Infonmation  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Program  Budget  Plan  for  FY  1998 

ACTION:  Notice. 

StJIMIARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportiuiity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
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Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  btirden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  revision  and 
extension  of  the  current  Program  Budget 
Plan  while  the  new  State  (Quality 
Service  Plan  which  wrill  replace  it  is 
developed. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  contact  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  20, 1997. 

Written  comments  should: 
—evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
— evaluate  the  acciuacy  of  the  agency's 
estimate  of  the  biuxien  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
—.enhance  the  quality,  utihty.  and 
clarity  of  the  information  to  be 
collected;  and 
-i-^ninimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automatic,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 
ADDRESSES:  Terrence  L  Claric. 
Unemployment  Insurance  Service. 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  S-4522.  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210, 
202-219-5215,  Ext.  139  (this  is  not  a 
toll-free  number);  FAX,  202-219-8506; 
Internet,  eta.8ao.tclaii;9doIeta.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Backgroand 

The  Program  Budget  Plan  (PEP)  is  the 
planning  instrument  for  the 
Unemployment  Insurance  System 
Nationwide.  The  statutory  basis  for  the 
PBP  is  Title  m.  Section  302  of  the  Social 
Security  Act,  which  authorizes  the 
Secretary  of  LabcH'  to  provide  funds  to 
administer  the  UI  program.  Plans  are 
prepared  annually  since  funds  for  UI 


operations  are  appropriated  each  year. 
The  Department  of  Labor's  aimual 
budget  request  for  State  UI  operations 
contains  workload  asstimptions  for 
which  the  State  must  plan  in  order  for 
the  Secretary  to  carry  out  his 
responsibilities  under  Section  303(a)  of 
the  Social  Security  Act  to  ensure  hill 
payment  of  imemployment 
compensation  when  due.  The 
Department  issues  financial  planning 
targets  based  on  the  budget  request. 
States  make  plans  based  on  such 
assiunptions  and  targets  via  this 
mechanism. 

n.  Current  Actions 

DOL  proposes  to  extend  the 
expiration  date  for  this  process  from 
September  30, 1997  to  September  30, 
1999  which  will  allow  the 
Unemployment  Insurance  Service  in 
concert  writh  its  Federal/State  partners 
to  finalize  a  new  State  (Quality  Service 
Plan  to  replace  the  Program  Budget 
Plan.  In  addition,  DOL  proposes  to 
modify  the  current  Program  Budget  Plan 
to  accommodate  funding  initiatives 
incorporated  in  the  President's  Budget 
Request.  Additional  funding  has  been 
requested  to  facilitate  State  action  with 
regard  to  Year  2000  automation 
modifications  needed  to  allow  current 
systems  to  function  and  continue 
payment  of  Unemployment  Insurance 
compensation  using  that  date.  In 
addition,  plans  associated  with  the  $89 
Milhon  integrity  increase  that  is 
included  in  the  President's  Budget  need 
to  be  incorporated  into  the  Program 
Budget  Plan  to  meet  oversight 
agreements.  States  may  elect  to  utilize 
the  increase  in  any  or  all  of  4  specific 
areas:  Field  Audit,  Benefit  Payment 
Control.  Eligibility  Review,  or 
Separation  Issues. 

T>7>e  of  Review:  Revision — ET 
Handbook  No.  336  for  use  through 
September  30, 1997,  under  OMB  No. 
1205-0132. 

Specifically,  we  propose  the 
following: 

I.  Add  a  requirement  for  states  to 
report  in  Blodn  12  of  the  current  SF  269 
to  allow  entry  of  specific  Year  2000 
Automation  Expenditures  by  the  States. 

n.  Utilize  the  following  Corrective 
Action  Pages  from  the  current  PBP  to 
obtain  plans  for  the  four  integrity  areas: 

(1)  Use  the  "Field  Audits"  page  for 
Field  Audit  Integrity  Planning. 

(2)  Use  the  "Necessary  Corrective 
Action  to  Improve  the  Recovery  of 
Fraud/Non  Fraud  Benefit 
Overpayments"  page  for  the  Benefit 
Payment  Control  Integrity  Activity 
Planning. 


(3)  Use  the  "Automation  Grants"  page 
for  Eligibility  Review  Program  Integrity 
Planning. 

(4)  Use  the  "Nonmonetary 
Determination  Performance  for 
Intrastate  Separation  Issues"  page  to 
capttire  additional  Integrity  planning  in 
the  area  of  Initial  Claim  Separation 
Issues. 

Agency:  Employment  and  Training 
Administration. 

Tj't/e;  PBP  Handbook. 

OMB  Number:  1205-0132. 

Recordkeeping:  States  are  required  to 
follow  their  State  laws  regarding  public 
record  retention. 

Affected  Public:  State  Employment 
Security  Agencies  (SESA's). 

Total  Respondents:  53. 

Frequency:  Annually. 

Total  Responses:  53. 

Average  Time  Per  Response:  35  hours. 

Estimated  Total  Burden  Hours:  1855. 

Estimated  Total  Burden  Cost:  $53,405. 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  March  17, 1997. 
Vii^ginia  A.  Chu]^, 
Director.  Division  of  Legislation. 
(FR  Doc.  97-7203  Filed  3-20-97;  8:45  ami 
MLUNQ  CODE  4S10-1S-II 


[NAFTA  01093  and  01083A] 

Norco  Windows,  Inc.  (A  former 
Division  of  Trust  Joist  IntemationaO, 
Hawkins,  Wisconsin  and  Norco/Jeld 
Wen,  Marenisco,  Michigan;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA  Transitional 
AcQustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II.  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  fw  NAFTA  Transitional 
Adjustment  Assistance  on  August  2, 
1996,  apphcable  to  workers  of  Norco 
Windows,  Incorporated  located  in 
Hawkins,  Wisconsin.  The  notice  was 
published  in  the  Federal  Register  on 
August  26. 1996  (61  FR  43792). 

At  the  request  of  the  State  agency  and 
petitioners,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  firm.  New  findings  show  that  all 
woriiers  of  the  subject  finn's  Marenisco, 
Michigan  wood  patio  door  production 
facility  will  be  separated  from 
employment  when  the  plant  closes  on 
March  15, 1997.  The  production  at  the 
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Marenisco  plant  was  dependent  on  the 
window  products  manufactured  at 
Hawkins. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Norco  who  were  affected  by  increased 
imports  from  Mexico  or  Canada.  The 
amended  notice  applicable  to  NAFTA — 
01093  is  hereby  issued  as  follows: 

All  workers  of  Norco  Windows. 
Incorporated,  a  former  Division  of  Trust  Joist 
International.  Hawkins.  Wisconsin  (NAFTA- 
01093)  and  Norco/Jeld  Wen,  Marenisco, 
Michigan,  who  became  totally  or  partially 
separated  from  employment  on  or  after  June 
19, 1995,  are  eligible  to  apply  for  NAFTA- 
TAA  under  section  250  of  the  Trade  Act  of 
1974. 

Signed  at  Washington,  D.C  this  11th  day 
of  March  1997. 

tiiillT-KUa.  y^ 

Program.  Manager,  Policy  and  Reemployment 

Services.  Office  of  Trade  Adjustment 

Asgistance. 

(FR  Doc.  97-7199  Filed  3-20-97;  8:45  am] 

MUMQ  COOC  4«1«-«0-M 


CNAFrA0148q 

Norco/Jeld  Wen.  Marenisco,  Ml:  Notice 
of  Tennination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2.  Title  n. 
of  the  Trade  Act  of  1974.  as  amended 
(19  use  2273).  an  investigation  was 
initiated  on  F^niary  10. 1997,  in 
response  to  a  petition  filed  on  behalf  of 
woriLers  at  Norco/Jeld  Wen  located  in 
Marenisco  J^chigan. 

The  petitioning  group  of  workers  are 
covered  under  an  existing  NAFTA 
certification  fNAFTA-01093A). 
Consequently,  further  investigation  in 
this  case  would  service  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  D.C,  this  12th  day 
of  March  1997. 

■■■iillT.Kib. 

Program  hianagpr.  Policy  and  Reemployment 

Serricet,  Office  of  Trade  Adjustment 

Anittance. 

[FR  Doc.  97-7198  FUad  3-30-97;  8:45  ami 


Emptoyment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
Qsnaral  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  detennined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  locaUties  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  %vith  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  frtim  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locahties  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fr«quenUy  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  pubUc 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  ageocy.  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
apphcable  decisions,  together  with  any 


modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Oetennination  Decisions 

The  number  of  decisions  Usted  in  the 
Government  Printing  Office  document 
entiUed  "General  Wage  Determinations 
Issued  Under  the  Davis — Bacon  and 
Related  Acts"  being  modified  are  Usted 
by  Volimne  and  State.  Dates  of 
pubUcation  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

NONE 

Volume  n 

NONE 

Volume  m 

NONE 

Volume  IV 

NONE 

Volume  V 

NONE 

Volume  VJ 

NCH4E 

Volume  Vn 

California 
CA970030  (Feb.  14, 1997) 
CA970094  (Feb.  14.  1997) 
CA970096  (Feb.  14,  1997) 
CA970100  (Feb.  14,  1997) 
CA970101  (Feb.  14, 1997) 
CA9701O4  (Feb.  14.  1997) 
CA970105  (Feb.  14.  1997) 
CA970107  (Feb.  14, 1997) 
CAg70108  (Feb.  14, 1997) 


General  Wage  Oetennination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
8ubscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volimies.  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volimie.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  D.C  This  13  Day  of 
March  1997. 
John  Frank, 

Chief,  Branch  of  Construction  Wage 
Detmninatjons. 
(FR  Doc  97-6895  Filed  3-20-97;  8:45  am) 

■UMQ  coot  4«10-«7-M 


Bureau  of  Labor  Statistics 

Proposed  Collection;  Comment 
ftoquost 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperworic  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  pid>lic 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.  3506(c)(2)(A)].  Tliis 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 


financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currentiy,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
reinstatement,  with  change,  of  the 
"Veterans  Supplement  to  the  Current 
Population  Survey  (CPS)." 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
May  20, 1997. 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  wnll  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vahdity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quahty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  S«id  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255, 2  Massachusetts 
Avenue,  N.E.,  Washington.  DC  20212. 
Ms.  Kurz  can  be  reached  on  202-606- 
7628  (this  is  not  a  toll  free  ntunber). 

SUPPLEMENTARY  INFORMATION: 

LBackgroond 

The  data  from  the  Veterans 
Supplement  to  the  CPS  provides 
estimates  of  the  labor  market 
characteristics  of  disabled  and  Vietnam- 
theater  veterans,  recently  separated 
veterans,  who  feel  their  disabiUty  affects 
labor  force  participation,  and  veterans 
who  have  used  special  education  and 
employment  programs.  The  data  will  be 
used  to  plan  and  evaluate  veterans' 
programs,  for  research  on  the 
employment  status  of  veterans,  and  to 


produce  a  legislatively-mandated  labor 
market  study  of  veterans. 

n.  Corrent  Actions 

Data  from  the  September  1997 
Veterans  Supplement  to  the  CPS  are 
needed  to  produce  a  report  to  Congress, 
required  every  two  years  by  PubUc  Law 
100-323  (amended  by  PubUc  Law  103- 
446),  which  relates  to  the  labor  market 
situation  of  various  categories  of 
veterans. 

Type  of  Review:  Reinstatement,  with 
change. 

Agency:  Biu«au  of  Labor  Statistics. 

Title:  Veterans  Supplement  to  the 
Current  Population  Survey  (CPS). 

OMB  Number:  1220-O102. 

Affected  Public:  Individuals  or 
households. 

Total  Respondents  12,000. 

Frequency:  Biennially. 

Total  Responses:  12,000. 

Average  Time  Per  Response:  1 
minute. 

Estimated  Total  Burden  Hours:  200 
houra. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  this  17th  day  of 
March,  1997. 
W.  Stuart  RiHt.  Jr., 
Acting  Chief,  Division  of  Management 
Systems.  Bureau  of  Labor  Statistics. 
(FR  Doc  97-7204  Filed  3-20-97;  8:45  am) 
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UBRARY  OF  CONGRESS 

Cofyyright  Offica 
[Docket  l«a  97-^ 

Registration  Procedures 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  of  inquiry. 

SUMMARY:  The  Copyright  Office  issues 
this  Notice  of  Inquiry  to  seek 
information  relating  to  the  proposed 
adoption  of  a  difiiorftnt  design  for 
certificates  of  registration  issued 
through  the  Copyright  Office  Electronic 
Registration,  Recordation,  &  Deposit 
System  (CORDS).  The  considerable 
additional  time  and  cost  to  program 
software  to  create  certificates  which 
idmtically  reproduce  the  paper-based 
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system  led  the  Copyright  Office  to 
consider  alternatives. 

DATES:  Comments  should  be  received  on 
or  before  April  21. 1997. 

ADDRESSES:  Interested  parties  should 
submit  15  copies  of  their  written 
comments  to  the  Office  of  the  General 
Counsel.  Copyright  GC/l&R.  P.O.  Box 
70400,  Southwest  Station,  Washington. 
D.C.  20024.  Comments  deUvered  by 
hand  should  be  submitted  to  the  Office 
of  the  General  Counsel,  Copyright 
Office,  James  Madison  Memorial 
Building,  Room  403.  First  Street  and 
Independence  Avenue,  S.E., 
Washington.  DC.  20559-6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger.  Assistant  General 
Counsel,  or  Kent  Dunlap.  Principal 
Legal  Advisor,  Copyright  GC/IAR,  P.O. 
Box  70400,  Southwest  Station. 
Washington.  D.C.  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  707- 
8366. 

SUPPLEMENTARY  MFORMATKM: 
1.  Background 

One  of  the  most  significant 
responsibilities  assigned  to  the 
Copyright  Office  by  Title  17  of  the  U.S. 
Code  is  the  registration  of  copyright 
claims.  Sections  408-412  generally  set 
forth  the  nature  of  the  registration 
system.  Central  to  the  administration  of 
this  system  is  the  issuance  of  certificates 
of  registration,  which  are  legal 
documents  providing  evidence  of  the 
validity  of  the  copyright  claim  and  the 
underlying  facts. 

The  content  of  the  application  is 
determined  by  section  409,  enumerating 
ten  items  of  information  relevant  to  the 
copyright  claim  and  granting  the 
Register  of  Copyrights  discretion  to 
reqiilre  additional  information. 

Sections  410(a)  and  (c)  primarily 
determine  the  natiire  of  the  certificate  of 
registration.  Section  410(a)  authorizes 
the  Register  of  Copyrights  after 
examination  to  issue  "a  certificate  of 
registration  under  the  seal  of  the 
Copjrright  Office"  containing  "the 
information  given  in  the  application, 
together  with  the  number  and  effective 
date  of  the  registration."  Section  410(c) 
provides:  "In  any  judicial  proceedings 
the  certificate  of  a  registration  made 
before  or  within  five  years  after  first 
publication  of  the  work  shall  constitute 
prima  facie  evidence  of  the  validity  of 
the  copyright  and  of  the  fiacts  stated  in 
the  certificate.  The  evidentiary  weight  to 
be  accorded  the  certificate  of  a 
registration  made  thereafter  shall  be 
within  the  discretion  of  the  court" 
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2.  The  CORDS  Registration  System 

The  Cop)rright  Office  has  always 
manually  handled  all  of  the  materials 
submitted  for  copyright  registration.  A 
goal  of  CORDS  is  to  develop  and  test  an 
electronic  system  for  copyright 
registration  with  copyright  applications 
and  copies  of  works  transmitted  in 
digital  form  over  communications 
networks,  such  as  the  Internet. 
Sipiatures  on  these  CORDS  electronic 
claims  will  be  digital  rather  than 
handwritten. 

CORDS  has  been  under  development 
since  1993,  as  a  joint  project  of  the  U.S. 
Copyright  Office  and  the  Library  of 
Congress,  working  with  the  Corporation 
for  National  Research  Initiatives  (CNRI). 
Developing  the  testbed  system  with 
support  &x)m  the  Defense  Advanced 
Research  Projects  Agency  (DARPA)  and 
the  Library  of  Congress.  CNRI  is  leading 
a  national  effort  with  the  Copyright 
Office  to  develop  an  infrastructure  for 
linking  digital  works.  The  Office  proved 
the  concept  of  CORDS  electronic 
copjrright  registration  and  deposit  with 
its  initial  test  in  1996  using  computer 
science  technical  reports  from  Carnegie 
Mellon  University.  Additional  tests  with 
other  partners  are  planned  for  1997. 

CORDS  will  allow  applicants  to 
submit  copyright  applications  and 
deposit  their  digitized  works 
electronically.  Claimants  will  prepare 
their  applications,  attach  deposit 
materials  in  machine-readable  format, 
"sign"  their  submissions  using  public 
key/private  key  encryption  te^mology, 
and  transmit  applications  and  deposits 
to  the  Copyright  Office  over  the  Internet 
using  Privacy  Enhanced  Mail. 

The  CORDS  system  will  interface 
with  three  existing  Copyright  Office 
automated  systems— COINS  (the 
Copyright  Office  in-process  tracking 
system),  COPICS  (Copyright  Office 
Pubhcatlon  and  Interactive  Cataloging 
System)  and  CIS  (the  Copyright  Imaging 
System,  which  produces  copyright 
registration  certificates).  The  new 
CORDS  system  automatically  enters 
information  into  COINS  (the  tracking 
system),  the  remitter's  deposit  account 
is  debited  for  the  filing  fee,  and  an  in- 
process  tracking  record  (giving  the 
status  of  the  application,  fee.  and 
deposit)  is  created,  all  electronically. 

In  addition,  using  CORDS,  the 
Copyright  Office  staff  will  complete 
examination  and  cataloging  of  the 
digital  apphcations  and  works  and  enter 
data  into  COPICS  (the  cataloging 
system).  Registration  certificates  will  be 
issued  through  the  Copyright  Imaging 
System  (QS).  The  Office's  digital 
repository  will  hold  these  digital 


copyright  deposits  in  a  seciuv  and 
verifiable  manner. 

In  future  test  phases  over  the  next  few 
years,  the  Copyright  Office  will  work 
with  several  other  small  groups  of 
representative  copyright  owners. 
Subsequent  phases  of  CORDS  testing 
will  receive  and  process  selected 
applications  and  deposits  in  other 
formats  of  copyrighted  works  starting 
with  a  Umited  number  of  published 
textual  works,  some  with  graphics,  then 
images,  sound  recordings,  video,  and 
other  formats.  These  tests  and 
modification  phases  will  continue  while 
the  Internet  environment  itself  is 
maturing. 

3.  The  Current  Process  for  Certificate 

From  1978  to  1993.  internal 
processing  of  applications  and  creation 
of  certificates  was  done  by  hand.  After 
the  Examining  Division  cleared  the 
claim  for  registration,  a  registration 
number  was  stamped  on  the 
application.  A  certificate  was  then 
created  by  photocopying  the  numbered 
application  onto  "certificate  paper." 
paper  printed  with  the  Copyright  Office 
seal  and  the  signature  of  the  Register  of 
Copyrights  appearing  in  the  upper  left 
comer.  The  certificate  was  then  mailed 
to  the  applicant.  See  Copyright  Office 
Announcement.  Changes  in  Registration 
Procedures  Effective  January  1,  1978, 
ML-171.  (Nov.  1977). 

Since  1993,  portions  of  the  numbering 
and  certification  process  have  been 
automated.  The  numbering  clerk  enters 
the  In-Process  Number  by  wand;  the 
system  generates  barcoded  registration 
number  labels  that  are  placed  on  the 
apphcatlon  and  deposit.  The  clerk  then 
scans  the  numbered  application  into  the 
Copyright  Imaging  System  (QS),  which 
records  a  digital  image  of  the 
application.  CIS  interfaces  with  COINS 
to  verify  the  availability  of  the  fee  and 
record  the  registration  number  assigned 
to  the  claim.  The  system  transmits  the 
image  to  a  printer,  which  reproduces  the 
image  onto  the  "certificate  paper."  The 
certificate  is  mailed  to  the  applicant. 

4.  CORDS  Certificates 

The  Office  originally  envisioned  that 
certificates  issued  under  CORDS  would 
be  identical  to  certificates  issued 
through  the  paper-based  system.  In 
developing  the  system,  however, 
programming  problems  in  designing 
certificates  that  would  accommodate  the 
variations  in  classes  of  works  made  this 
goal  costly  to  achieve.  Therefore  the 
Office  designed  a  certificate  which  is 
identical  to  the  current  certificate  in 
certain  standard  fields  but  which  allows 
flexibility  in  other  fields  of  information 
to  accommodate  the  variations  in 


classes  of  works  and  information 
provided  by  the  applicant. 

The  certificates  produced  from 
CORDS  registration  records  would 
-therefore  be  different  in  appearance 
than  those  produced  from  paper 
applications.  All  information  provided 
by  the  appUcant  will  be  included  in  the 
certificate,  in  accordance  with  section 
410(a)  of  the  copyright  law.  However, 
where  an  item  of  non-essential 
information,  such  as  a  "previous  or 
alternative  title."  is  not  provided  by  the 
applicant,  the  heading  for  that 
information  would  not  appear.  Headings 
for  essential  information,  such  as  the 
"publication  date,"  would  appear  even 
if  left  blank  by  the  applicant.  The 


information  would  be  presented  in  the 
same  sequence  in  the  CORDS 
certificates,  but  the  individual  fields 
would  vary  in  length  to  optimize  space 
and  to  keep  all  of  the  infonnati(Hi  of  one 
type  together  (e.g.,  all  titles  listed 
together,  all  authors  listed  together,  all 
claimants  listed  together).  This  system 
would  also  alleviate  the  need  for 
continuation  pages. 

Two  sample  CORDS  TX  certificates 
reproduced  as  Apptendix  A  and 
Appendix  B  illustrate  the  principles 
described  above.  Appendix  A  represents 
a  simple  claim  and  Appendix  B  a 
complicated  claim  that  would  have 
required  a  continuation  sheet  if  filed 
using  a  printed  form.  Certain  standard 


items,  e.g.,  location  of  the  seal, 
registration  and  effective  date,  and 
certificate  address  would  appear  in  the 
same  areas  as  they  do  on  the  printed 
forms. 

5.  Soa^  of  Pnblic  Comments 

The  Copyright  Office  is  interested  in 
receiving  public  comments  on  domestic 
or  international  difficulties,  if  any,  in 
the  Office's  plan  for  issuing  such 
certificates  of  registration  under  CORDS. 

Appendix 

Dated:  March  18, 1997. 
Marybadi  Petnrm, 

Reffster  of  Copyrights. 

BRJJNQ  OOK  i4ie-ao-p 
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FORM  CORDS 

UNirSs^ATES  COPYRIGHT  OFFICE 
REGISTRATION  NUMBER 

TX  8-999-999 


EFFECTIVE  DATE  OF  REGISTRATION 

January  18, 1997 

Application  iccciTed:      18Jan97 


Fee  icceivcd: 
Depont  received: 


18Jan97 
18Jan97 


TITLE  OF  WORK: 


The  Big  Book  of  Cranberries 


PUBUCAnON  AS  A  CONTSIBUnON  TO: 

The  Big  Fruit  Book  Series 


Name  of  Author 


Tutti  Fruitti  Publishing  Co.,  Inc. 


'Work  made  for  hire'r 


Yes 


Citizen  of: 


USA 


Domiciled  iiu 


USA 


Nature  of  autlionhip: 


Entire  text,  photographs  and  illustrations 


YEAROFCREAnON: 


1996 


FUBUCATION: 
Date: 
Nation: 


Januarys.  1997 
USA 


COPYRIGHT  CLAIMANT: 


Tutti  Fruitti  Publishing  Co.,  Inc. 
34  Plum  Tree  Lane 
Orange.  C A  90009 


PREVIOUS  REGISTRATION:  Has  registration  far  this  work  or  for  an  earlier  venuxx  of  this  work  already  been 
made  in  the  Copyright  Office?  ^  ' 


DEPOSIT  ACCOUNT:  The  fee  for  this  registration  is  charged  to  the  following  account 


Name 
Account  number 


University  of  Pueblo  Printing  Office 
DA00010 


Paget  of  2 


Federal  Kagiiter  /  Vd.  62.  No.  55  /  Friday.  March  21.  1997  7  Notices 


13719 


t»r 


MJO 
No 


CORRESPONDENCE:  Cone^Mndence  about  tius  application  may  be  addressed  to: 

Cherry  Appleby 
Anderson  and  Anderson 
11  Lawyers  Street,  Suite  333 
Attomeyville,  MD  22222 


Daytime  phone  number 
email  address: 


301-999-9999 
capp@attynet.com 


PERSON  TO  CONTACT  FOR-RIGHTS  AND  PERMISSIONS: 

Cherry  Appleby 
Anderson  and  Anderson 
11  Lawyers  Street,  Suite  333 
Attomeyville,  MO  22222 


Faxnumben 


301-222-2299 


CERTinCAnON:  I,  tfie  undersigned,  hextby  certify  that  I  am  the  auttK>rized  agoit  of  the  Tutti 
Fruitti  Publishing  Co.,  Inc  and  that  tfie  statements  made  by  me  in  Aas  application  are  conect  to 
the  best  of  my  knowledge. 

Cheny  T  Appleby 
The  digital  signature  of  the  applicant  is  on  file. 


MAIL  CERTDFICATE  TO: 


Cheny  T.  Appleby 
Anderson  and  Anderson 
11  Lawyers  Street.  Suite  333 
Attomeyville,  MD  22222 


■  17  uac  I  H^#  AiV  »•"■«<<*•  ^"•■'"Mr  i"^"*  a  M^  lapi 


ttttmmt 


II  kr  «n»Va  atfaiMM  pmHM  to  br  actoM  4n.  ar  k  My  aiMa 
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FORM  CORDS 

UNTlS's^ATES  COPYRIGHT  OFnCE 
REGISTRATION  NUMBER 

TX  9-000-000 

EFFECTIVE  DATE  OF  REGISTRATJON 

January  28, 1997 

Application  received:      28Jan97 
Fee  received:  28Jan97 


E>cpo«it  received: 


28Jan97 


TITLE  OF  WORK: 


The  Last  Word  on  Space:  Suns.  Planets,  Moons.  Asteroids.  Galaxies.  Nebulae  Quarks 
Black  Holes,  Novas,  You  Name  It .  It's  There,  and  the  UFOs  are  Going  Beat  Us  To  It  If  We 
Don't  Get  Moving 


Name  of  Antiion 

Marjorie  Moon.  Ph.D. 

'Work  made  for  hiic^ 

No 

Date  of  birth: 

1950 

Qtizcnof: 

Canada 

Pfeeudonymous  contribution? 

Yes 

Nature  of  aathorahip: 

Chapters  1  -  4 

Nameof  Attdior 

Tom  Taurus 

Date  of  birth: 

1950 

atizenof: 

Canada 

Domiciled  in: 

USA 

Natnre  of  authormhip: 

Chapters  5  -  8 

Name  of  Author 

Venus  Montgomery 

Date  of  birth: 

1923 

Dateofdcattu 

1995 

Qtizcnof: 

USA 

» 

Domiciled  in: 

USA                                                                                                                                          j 

Natmc  of  authorship: 

Chapters  9 -12                                                                                                          | 

NJme  of  Author 

Julian  Callendar                 ^                                                                                      | 

Date  of  birth: 

1934                                                                                                                               ■ 

Domiciled  in: 

USA 

Anonymous  contribution? 

Yes 

Nature  of  authorship: 

Chapters  13-16.  Index 

Federal  Register  /  Vol  62,  No.  55  /  Friday,  March  21,  1997  /  Notices 


13721 


Copyright  Office  AnnoMlofw: 


..        . 

Examined  by:       '^JD 
Cocreepondence:  No 

YEAROFCREAnON: 

1995 

PUBUCATION: 
Date 
Natkm: 

January  10, 1997 
USA 

COPYRIGHT  CLAIMANT(S): 


University  of  Pueblo  Printing  Office 
University  of  Pueblo,  Desert  Campus 
5  Mile  Drive     „ 
Yuma,AZ  70777 

University  of  Jackson,  Publishing  Division 
12021  Helium  Balloon  Avenue 
Jackson  Hole,  WY  78808 

University  of  British  Vancouver 

Bureau  of  Intellectual  Property  and  Publishing 

Mount  Shepard 

Prince  Rupert.  BC   A4UM7W   Canada 


TRANS^IER: 


By  assignment 


PREVIOUS  REGISTRATION:  Has  negistntion  far  this  woric  or  for  an  earlier  version  of  this  wock  already  been 
made  in  the  Copyriglrt  Office? 

Yes.  This  is  a  changed  verskw  of  the  work. 


Previous  registration  number   Jxu  1-111-111 


Year  of  registration: 


1994 


DERIVATIVE  WORK  OR  COMPILATION: 

Preexisting  materiak  Chapters  1  and  2  prevKDUSty  published  in  a 

collection  of  essays 


Newmateialin  ti^idi  copyright  is  claimed; 


Revisions  to  Chapters  1  and  2,  Chapters  3  - 16  all 
new  text,  index 


DEPOSIT  ACCOUNT:  Ihe  fee  for  this  registration  is  duuged  to  the  following  account 

f^g^g.  University  of  Puebto  Printing  Office 


Account  number 


DA00010 


Page]  of  3 
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HEQSnUTXM  NUMBER 

TX  9-000-000 

(continued) 


EFFECTIVE  DATE  OF  REQtSTRATION 

January  28, 1997 


CORRESPONDENCE-  Correspondence  about  this  applicatian  may  be  addressed  to: 

George  Jupiter  Editor 

University  of  Pueblo  Printing  Office 

University  of  Pueblo.  Desert  Campus 

5  Mile  Drive 

Yuma.AZ  70777 


Daytime  phone  nnmbcn 
Evening  phone  nianbcn 
email  addresK 


804-444-2222 
804-444-4444 
gjup@uazpo.edu 


PERSON  TO  CONTACT  FOR  RIGHTS  AND  PERMISSIONS: 

Michael  Mercury.  Editor-in-Chief 
University  of  Pueblo  Printing  Office 
University  of  Pueblo.  Desert  Campus 
>  5  Mile  Drive 
Yuma.AZ  70777 


Daytime  ph<me  ntunbcR 
email  addresK 


804-555-5555 
mmer@uazpo.edu 


CERrmCATION:  I,  the  undersiened,  hereby  certify  that  I  am  the  authorized  agent  of  the  University 
of  Pueblo  Printing  Office  and  Aat  the  statements  made  by  me  in  this  appUcation  are  correct  to  Ae 
best  of  my  knowledge. 

/C=US/ST=AZ/0=University  of  Pueblo/CN=George  Jupiter 
The  digital  signature  of  the  applicant  is  on  file. 


MAIL  CERnnCATE  TOt 


Michael  Mercury.  Editor-in-Chief 
University  of  Pueblo  Printing  Office 
University  of  Pueblo.  Desert  Campus 
5  Mile  Drive 
Yuma.AZ  70777 


itetocwilgn  nniiiiii    Tmmi»toi^metan40».m^m<iwmm 
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HAT10NAL  ARCHIVES  AND  RECORDS 
ADMMISTRAT10N 

Records  Schedules;  Availability  and 
Request  for  Conunents 

agency:  OfBce  of  Records  Services, 

National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  reccnds  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  Propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  May  5, 
1997.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 
ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Civilian  Appraisal  Staff 
(NWRC),  National  Archives  and  Records 
Administration.  College  Park,  MD 
20740-6001.  Requesters  must  cite  the 
control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  niunber  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
SUPPLEMENTARY  V4FORMATKM:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedides  specifying  v/hea  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 


updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  afiected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  pubUc  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  ctmtrol  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  fur 
nished  to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Air  Force  (Nl- 
AFU-97-8).  Psychiatric  treatment 
records  (neuropsychological  test  and 
interpretative  reports)  proposed  for 
long-term  retention. 

2.  Department  of  the  Army  (Nl-AU- 
97-3).  Files  pertaining  to  membership 
in  the  MiUtary  Affiliated  Radio  System 
(MARS). 

3.  Department  of  Conunerce,  National 
Telecommunications  and  Information 
Administration  (Nl-4 17-96-2  and  Nl- 
417-96-3).  Textual  and  audiovisual 
records  of  the  National  Information 
Infrastructure  Advisory  Coimcil 
(NIIAC).  1994-1995. 

4.  Department  of  Justice  (Nl-60-96- 
8).  Case  files  for  Americans  with 
DisabiUties  Act  technical  assistance 
grants. 

5.  Departmmit  of  Justice,  Immigration 
and  Naturahzation  Service  (Nl-85-96- 
6).  Denied  humanitarian  parole  case 
files. 

6.  Department  of  Justice.  United 
States  Marehals  Service  (Nl-527-g7-4). 
PoUcy  and  procedural  issuances  related 
to  internal  administrative  functions 
such  as  travel  and  procurement. 

7.  Department  of  Justice,  United 
States  Marshals  Service  (Nl-527-97-5). 
Pohtical  appointee  clearance  files. 

8.  Department  of  Labor  (Nl-1 74-96- 
4).  Pamphlets,  notices,  and  other 
miscellaneous  publications  unrelated  to 
program  activities. 

9.  Department  of  State,  Bureau  of 
InteUigence  and  Research  (Nl-59  94 
13).  Routine.  faciUtative.  and 
dupUcative  information  in  the  INR 
Information  Support  System. 
Substantive  policy  records  are 
scheduled  as  permanent. 


10.  Department  of  State.  Bureau  of 
Consular  Affairs  (Nl-59-97-14).  Child 
custody  and  abduction  case  files. 

11.  Department  of  State.  Bureau  of 
International  Organization  Affiairs  (Nl- 
59— 97-15).  Extra  copies,  pre-production 
materials,  and  distribution  records  for 
the  annual  report  on  peacekeeping.  A 
record  set  is  scheduled  as  permanent. 

12.  Department  of  Transportation, 
Research  and  Special  Programs 
Administration  (Nl-467-97-1). 
Hazardous  Materials  Program  and  Office 
of  Pipeline  Safety  routine  program  and 
administrative  files.  Majority  of  docket 
and  program  files  scheduled  for 
permanent  retention. 

13.  Department  of  Treasury,  Bureau  of 
Alcohol.  Tobacco,  and  Firearms  (Nl- 
436-96-4).  Output  bvm  the  Firearms 
Tracing  System  (masterfile  and 
supporting  documentation  are 
designated  for  permanent  retention). 

14.  Defense  Logistics  Agency  (Nl- 
361-97-4).  Complaint  investigative  case 
files  already  approved  for  disposal  and 
International  Organization  for 
Standardization  quality  system  records 
dociunenting  such  matters  as  audits  and 
customer  complaints. 

15.  Federal  Emergency  Management 
Agency  (Nl-31 1-95-3).  Routine  case 
files  for  cultiual  properties  that  do  not 
lead  to  agreements  to  provide  assistance 
to  buildings  and  sites  damaged  in 
disasters. 

16.  General  Services  Administration 
(Nl-269-97-1).  Board  of  Conti«ct 
Appeals  case  files. 

17.  National  CounterintelHgence 
Center  (Nl-220-97-4).  Administrative 
and  fecihtative  records  (substantive 
program  records  are  designated  for 
permanent  retention). 

Dated:  March  14, 1997. 
MickaalJ.Kiirtx, 

Assistant  Archivist,  for  Record  Services — 
Washington,  DC. 

[PR  Doc  97-7211  Filed  3-20-97;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Nationai  Endowment  for  the  Arts; 
Pul>iic  Partnership  Panel 
Teleconference 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (PubUc 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
PubUc  Partnership  Advisory  Panel 
(Underserved  Section  )  to  the  National 
Coimcil  on  the  Arts  will  meet  on  April 
9, 1997.  The  panel  will  convene  by 
teleconference  iram  1:00  p.m.  to  4:30 
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p.m.  The  teleconference  will  be  held  in 
Room  726  at  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
appUcaUon  evaluation,  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  appUcants. 

In  accordance  with  the  determination 
of  the  Chairman  of  June  22. 1995,  these 
sessions  will  be  closed  to  the  pubUc 
pursuant  to  subsections  (c)  (4),  (6)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Flowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington.  D.C.  20506.  or 
call  (202)  682-5691. 

Dated:  March  17. 1997. 

Katfay  Plowitz-Worden, 

Panel  Coordinator,  National  Endowment  for 
the  Arts. 

(FR  Doc.  97-7130  Filed  3-20-97;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Anthropoiogical. 
Geographic  Sciences;  Notice  of 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  six  meetings. 

Name:  Advisory  Panel  for  Anthropological 
and  Geographic  Sciences  (#1757). 

Date  and  Time:  April  6-7, 1997;  8:30  a.m.- 
5M)  p.m. 

Place:  Opryland  Hotel.  2800  Opryland 
Drive,  Room  Bell-Mead  B,  Nashville,  TN 
37214. 

Contact  Person:  Dr.  John  E.  Yellen, 
Program  Director  for  Archaeology,  National 
ScieDce  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Agmda:  To  review  and  evaluate 
AicDMology  proposals  as  part  of  the 
•election  process  for  awards. 

Date  and  Time:  May  9.  1997;  8:30  a.m.- 
5:00  p.m. 

Place:  National  Science  Foundation, 
Stafford  Place.  4201  Wilson  Boulevard.  Room 
970,  Arlington,  VA  22230. 

Contact  Person:  Dr.  John  E.  Yellen, 
Program  Directcx-  for  Archaeology.  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1759. 

Agenda:  To  review  and  evaluate 
Archaeometry  prop)osals  as  part  of  the 
selection  process  for  a%irards. 

Date  and  Time:  April  21, 1997;  8:30  ajn.- 
5:00  pjn. 


Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard.  Room 
970,  Arlington,  VA  22230. 

Contact  Person:  Dr.  Dennis  ORourke, 
Program  Director  for  Physical  Anthropology, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone 
(703)  306-1758. 

Agenda:  To  review  and  evaluate  Physical 
Anthropology  proposals  as  part  of  the 
selection  process  for  awards. 

Date  and  Time:  April  lO-ll,  1997;  9:00 
a.m.-5:00  p.m. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard.  Room 
530,  Arlington,  VA  22230. 

Contact  Person:  Dr.  Stuart  Plattner, 
Program  Director  for  Cultural  Anthropology, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1758. 

Agenda:  To  review  and  evaluate  Cultural 
Anthropology  profjosals  as  part  of  the 
selection  process  for  awards. 

Date  and  Time:  April  4, 1997;  9:00  a.m.- 
5:00  p.m. 

Place:  National  Science  Foundation. 
Stafford  Place.  4201  Wilson  Boulevard,  Room 
320,  Arlington,  VA  22230. 

Contact  Person:  Dr.  Stuart  Plattner. 
Program  Director  for  Cultural  Anthropwlogy, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1758. 

Agenda:  To  review  and  evaluate  Cultural 
Anthropology  Dissertation  proposals  as  part 
of  the  selection  process  for  awards. 

Date  and  Time:  April  14-15, 1997;  9:00 
a.m.-5:00  p.m. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
920  and  1060.  Arlington.  VA  22230. 

Contact  Person:  Dr.  James  W.  Harrington, 
or  Thomas  Leinbach.  Program  Directors  for 
Geography.  National  Science  Foundation. 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1754. 

Agenda:  To  review  emd  evaluate 
Geography  proposals  as  part  of  the  selection 
process  for  awards. 

Date  and  Time:  May  5-6, 1997;  9:00  a.m.- 
5:00  p.m. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
365. 

Contact  Person:  Dr.  James  W.  Harrington, 
or  Thomas  Leinbach.  Program  Directors  for 
Geography.  National  Science  Foundation. 
4201  Wilson  Boulevard.  Arlington,  VA 
22230.  Telephone:  (703)  306-1754. 

Agenda:  To  review  and  evaluate 
Geography  Dissertation  proposals  as  part  of 
the  selection  process  for  aw«rds. 

Type  of  Meetings:  Closed 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  infbnnation 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 


U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  17,  1997. 
Linda  Allen-Benton, 

Deputy  Director.  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

[FR  Doc.  97-7173  Filed  3-20-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docitat  No.  40-8964] 

Notice  Of  Receipt  and  Notice  of 
Opportunity  for  Hearing;  Rio  Algom 
Mining  Corp. 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  receipt  and  notice  of 

opportunity  for  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
Rio  Algom  has  requested  U.S.  Nuclear 
Regulatory  Commission  approval  for 
renewal  of  Ucense  SUA-1548  for  the 
Smith  Ranch  Uranium  Project  as  a 
performance  based  license.  Rio  Algom's 
request  was  transmitted  to  NRC  by  letter 
dated  February  12.  1997.  The  NRC  staff 
is  in  the  prtx:ess  of  reviewing  the 
request. 

Rio  Algom's  letter  requesting  the 
proposed  action,  and  the  accompanying 
supporting  information,  are  available  for 
pubUc  inspection  and  copying  at  the 
NRC  Public  Document  Room,  in  the 
Gehnan  Building.  2120  L  Street  NW., 
Washington.  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Robert  Tinsley.  Uraniiun  Recovery 
Branch.  Mail  Stop  TWFN  7-J9.  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  301/ 
415-6251. 

Notice  of  Opportunity  for  Hearing 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
appUcation  for  a  licensing  action  falling 
within  the  scope  of  Subpart  L.  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings,  of  the 
Commission's  Rules  of  Practice  for 
Domestic  Licensing  Proceedings  in  10 
CFR  Part  2"  (54  FR  8269).  Pursuant  to 
§  2.1205(a),  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing.  In 
accordance  with  §  2.1205(c),  a  request 
for  a  hearing  must  be  filed  within  thirty 
(30)  days  from  the  date  of  publication  of 
this  Federal  Register  notice.  The  request 
for  a  hearing  must  be  filed  with  the 
Office  of  the  Secretary  either: 


(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North. 
11555  Rockville  Pike.  Rockville,  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

Each  request  for  a  hearing  must  also 
be  served,  by  dehvering  it  personally  or 
by  mail  to: 

(1)  The  applicant.  Rio  Algom  Mining 
Corp.,  P.O.  Box  1390,  Glenrock, 
Wyoming  82637; 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  of  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  appUcant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particiilar  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  the  requestor's  areas  of  concern 
about  the  Ucensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  estabUshing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Any  hearing  that  is  requested  and 
granted  wiU  be  held  in  accordance  with 
the  Commission's  Informal  Hearing 
Prtx»dures  for  Adjudications  in 
Materials  Licensing  Proceedings  in  10 
CFR  Part  2,  Subpart  L. 

Dated  at  Rockville.  Maryland,  this  14th  day 
of  March.  1997. 

For  the  Nuclear  Regulat(»y  Comminion. 
foMph  f .  Hokmicfa. 

Chief,  Uranium  Recovery  Branch,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  97-7181  Filed  3-20-97;  8:45  am) 
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(Docket  No.  40-0968] 

Hydro  Reeourcas,  Inc.;  Notice  of 
Availability 

agency:  Nuclear  Regulatory 

Commission. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 

Commission  (NRC),  in  cooperation  with 


the  U.S.  Bureau  of  Land  Management 
(BLM)  and  U.S.  Bureau  of  Indian  ASairs 
(BLA).  has  published  a  Final 
Environmental  Impact  Statement  (FEIS) 
regarding  the  proposed  construction  and 
operation  of  an  in-situ  leach  (ISL) 
project  in  McKinley  Coimty,  New 
Mexico.  This  FEIS  describes  and*^ 
evaluates  the  potential  environmental 
impacts  of  granting  Hydro  Resources. 
Inc.  (HRI)  a  combined  source  and  ll(e)2 
byproduct  material  hcense  and  minerals 
operating  leases  for  Federal  and  Indian 
lands  for  the  ISL  project.  The  FEIS 
concludes,  after  reviewing  the  technical 
and  environmental  aspects  of  the 
proposed  project,  and  evaluating  other 
associated  costs  and  benefits  of  the 
project,  that  the  appropriate  action  is  to 
issue  the  requested  license  and  leases 
authorizing  the  appUcant  to  proceed 
with  the  project  as  discussed  in  this 
FEIS. 

ADDRESSES:  Copies  of  this  FEIS 
(NUREG-1508)  may  be  requested  by 
members  of  the  pubUc  by  writing  to  the 
NRC  PubUcations  Section,  ATTN: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  P.O.  Box 
37082,  Washington.  DC  20013-7082.  A 
copy  is  also  available  for  inspection 
and/or  copying  in  the  NRC  PubUc 
Dociunent  Room,  2120 LSt  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  D.  Carlson,  Project  Manager, 
Uraniimi  Recovery  Branch,  Mail  Stop 
TWFN  7-J9,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Saf^uards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)  415-8165. 
SUPPLEMENTARY  MPORMATKM:  The  NRC. 
in  coo{>eration  with  BLM  and  BLA,  has 
prepared  an  FEIS  regarding  the 
administrative  action  of  authorizing  HRI 
to  conduct  ISL  uranium  mining,  also 
known  as  solution  mining,  in 
conjimction  with  a  combined  source 
and  ll(e)2  byproduct  material  license 
issued  by  the  NRC,  and  minerals 
operating  leases  issued  for  Federal  and 
Indian  lands  by  BLM  and  BIA.  The 
hcense  and  leases  would  provide 
programmatic  and  regulatory  oversight 
in  administrative  matters;  impose 
operating  restrictions;  and  specify 
monitoring,  record-keeping,  and 
reporting  requirements. 

A  Dran  Environmental  Impact 
Statement  (DEIS)  for  the  proposed 
action  was  prepared  by  an  interagency 
review  group  comprising  staff  from  the 
NRC.  BLM,  and  BL\,  which  was 
published  for  comment  in  October  1994. 
After  evaluating  the  enviromnental 
impacts  of  the  proposed  action  in  the 
DEIS,  the  reviewing  ageiu:ies  concluded 


that  the  appropriate  action  was  to  issue 
the  requested  hcense  and  proposed 
leases  authorizing  HRI  to  proceed  with 
the  project  The  FEIS  reevaluates  the 
proposed  licensing  action  on  the  basis 
of  written  and  oral  comments  received 
by  NRC  on  the  I^S,  and  on  additional 
information  obtained  in  1995  and  1996 
from  the  apphcant.  The  FEIS  describes 
the  evaluaticm  conducted  by  the 
interagency  review  group  concerning  (1) 
the  purpose  of  and  need  for  the 
proposed  action,  evaluated  under  the 
National  Environmental  Pohcy  Act  of 
1969  as  amended,  and  the  cooperating 
agencies'  implementing  regulations;  (2) 
alternatives  to  the  proposed  action;  (3) 
the  environmental  resources  that  could 
be  affected  by  the  proix>sed  action  and 
alternatives;  (4)  the  potential 
environmental  consequences  of  the 
proposed  action  and  alternatives;  and 
(5)  the  economic  costs  and  benefits 
associated  with  the  proposed  action. 

The  FEIS  evaluates  foiu-  alternatives. 
Under  Alternative  1  (the  proposed 
action),  the  NRC  would  issue  HRI  a 
Ucense  for  the  construction  and 
operation  of  hciUties  for  ISL  uranium 
mining  and  processii^  at  the  Church 
Rock,  Unit  1 ,  and  Crownpoint  sites  as 
proposed  by  HRI  in  its  Ucense 
appUcation  and  related  submittals. 
Under  Alternative  2  (modified  action), 
the  NRC  would  issue  HRI  a  Ucense  for 
the  construction  and  operation  of 
faciUties  for  ISL  uranium  mining  and 
pr(x»ssing  as  proposed  by  HRI,  but  at 
alternative  sites  and/or  using  alternative 
Uquid  waste  disposal  methods.  Under 
Alternative  3  (the  NRC  staff- 
recommended  action),  the  NRC  would 
issue  HRI  a  Ucense  for  the  construction 
and  operation  of  faciUties  for  ISL 
uraniiun  mining  and  processing  as 
proposed  by  HRI,  but  with  additional 
measures  required  and  recommended  by 
NRC  staff  to  protect  pubUc  health  and 
safety,  and  the  environment.  Under 
Alternative  4  (no  action),  the  I>JRC 
would  not  issue  HRI  a  Ucense  for  the 
construction  and  operation  of  faciUties 
for  ISL  uraniiun  mining  and  processing 
at  Church  Rock,  Unit  1,  or  Crownpoint 
sites. 

On  the  basis  of  its  independent 
review,  the  NRC  staff  concludes  that  the 
potential  impacts  of  the  proposed 
project  can  be  mitigated,  and  that  HRI 
should  be  issued  a  combined  source  and 
lle(2)  byproduct  material  license  from 
NRC,  and  minerals  operating  leases 
from  BLM  and  BLA.  However,  the 
Ucense  and  leases  should  be 
conditioned  on  the  commitments  made 
by  HRI  in  its  Ucense  appUcaUon  and 
related  submittals,  and  the  various  NRC 
staff  mitigation  requirements  and 
recommendations  discussed  in  the  FEIS. 
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JJttad  «t  RockviHa,  Muyland.  this  13th  day 
of  March  1997. 

For  the  Nuclear  Rogulatory  Conunistion. 

]omfk ).  Holonich. 

Chief,  Uranium  Recovery  Branch,  Division 
of  Waste  ManogBinent,  Office  ofNudear 
Materia]  Safety  and  Safeguards. 
(FR  Doc  97-7182  Filad  3-20-97;  8:45  am) 
I  COCK  T1  li-» 


[90-3a2  AND  50-90e] 

Nonhem  States  Povw  Company; 
Prairie  Island  Nudear  Qenerattng 
Plant,  UnNa  1  and  2  Environmental 
Aaaeaament  and  Rnding  of  No 
StgnMcamimpact 

The  U.S.  Nuclear  Regiilatory 
Commission  (the  Commission)  is 
considering  issiiance  of  an  amendment 
to  the  Facility  Operating  License  Nos. 
IX>R-42  and  DPR-60.  issued  to 
Northern  States  Power  Company,  (the 
licensee),  for  operation  of  tbs  Prairie 
Island  Nuclear  Generating  Plants,  Unit  1 
and  2.  respectively,  located  in  Goodhue 
Coimty,  Minnesota. 

EaTiranniental  Viwiiaiiiii  iil 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow 
license  amendments  for  Prairie  Island 
Nuclear  Generating  Plant.  Units  1  and  2, 
that  resolve  unreviewed  safety  questions 
associated  with  post-seismic  cooling 
water  source  operations. 

^The  proposed  action  is  in  accordance 
with  the  bcensee's  application  for 
amendments  dated  January  29, 1997,  as 
supplemented  February  11,  12.  March  7, 
10,  and  11.  1997. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  revise  the 
cooling  water  system  emergency  intake 
design  bases.  The  proposed 
amendments  contain  license  conditions 
that  provide  interim  measures  to  resolve 
unreviewed  safety  questions  relating  to 
the  cooling  water  system  emergency 
intake  line.  The  interim  measures 
include  the  use  of  a  dedicated  operator 
to  identify  a  seismic  event  so  that 
nonessential  cooling  water  loads  can  be 
stripped  and  the  cooling  water  load 
demand  can  be  reduced  to  within  the 
capacity  of  the  seismically  qualified 
emergency  intake  pipe  following  a 
design-basis  earthquake.  The  use  of  the 
dedicated  operator  will  be  eliminated 
when  the  licensee  is  able  to  provide  a 
seismically  qualified  cooling  water 
source  either  through  analyses  or 
modifications. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  pursuant  to  10  CFR 
50.90,  the  proposed  amendments  would 
not  significantly  increase  the  probability 
or  consequences  of  accidents  previously 
analyzed  and  the  proposed  amendments 
would  not  affect  focility  radiation  levels 
or  facility  radiological  effluents. 

The  changes  will  not  significantly 
increase  the  prt)bability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offisite,  and  there  is  no  increase 
in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  enviroiunental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
afiisct  noiUBdiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measiunble  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Prairie  Island  Nuclear 
Generating  Plants,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  March  18, 1997,  the  staff  consulted 
with  the  Minnesota  State  official,  Mr. 
Michael  McCarthy  of  the  Department  of 
Public  Services,  regarding  the 
enviroiunental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 


that  the  proposed  action  will  not  have 
a  significant  efiiect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Conunission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  January  29, 1997,  as 
supplemented  by  letters  dated  February 
11, 12.  March  7,  10.  and  11.  1997,  which 
are  available  for  public  inspection  at  the 
Conunission's  Public  Document  Room, 
The  Gelman  Btiilding,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Minneapolis  Public  Library.  Technology 
and  Science  Department,  300  Nicollet 
Mall,  Minneapolis,  Miimesota  5S401. 

Dated  at  Rockville,  Maiyland,  this  18th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
BHh  Wetzel. 

Project  Manager,  Project  Directorate  ID-l. 
Division  of  Reactor  Projects— lU/IV.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-7318  Filed  3-20-97;  8:45  am] 
MUJNQCOOC  7SS0-S1-P 


Nuclear  Safety  Research  Review 
Committee 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

The  Nuclear  Safety  Research  Review 
Committee  (NSRRC)  will  hold  its  next 
meeting  on  April  3-4,  1997  in  Room  T- 
lOAl,  Two  White  Flint  North  (TWFN) 
Building,  11545  Rockville  Pike, 
Rockville,  MD,  fitim  9:00  a.m. — 5:00 
p.m.  both  days. 

The  meeting  will  be  held  in 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act 
(FACA)  and  will  be  open  to  public 
attendance.  The  NSRRC  provides  advice 
to  the  Director  of  the  Office  of  Nuclear 
Regulatory  Research  (RES)  on  matters  of 
overall  management  importance  in  the 
direction  of  the  NRC's  program  of 
nuclear  safety  research.  The  main 
purpose  of  this  meeting  will  be:  (1)  to 
review  the  reports  of  the  PRA/I&C  and 
Human  Factors  joint  Subcommittee 
meeting,  the  Accident  Analysis 
Subcommittee  meeting,  and  the 
Materials  and  Engineering 
Subcommittee  meeting;  (2)  discuss 
research  core  competencies;  and  (3) 
review  Advisory  Committee 
effectiveness. 

Participants  in  parts  of  the  disciission 
will  include  senior  NRC  staff  and  other 
RES  technical  staff  as  necessary. 

Members  of  the  public  may  file 
written  statements  regarding  any  matter 


to  be  discusaed  at  the  meeting.  Members 
of  the  public  may  also  make  requests  to 
speak  at  the  meeting,  but  permission  to 
speak  will  be  determined  by  the 
Committee  chairperson  in  accordance 
writh  procedures  established  by  the 
Cmnmittee.  A  verbatim  transcription 
will  be  made  of  the  NSRRC  meeting  and 
a  copy  of  the  transcript  will  be  placed 
in  the  NRC's  Public  Document  Room  in 
Washington,  DC. 

Any  inquiries  regarding  this  notice  or 
any  subsequent  changes  in  the  status 
and  schedule  of  the  meeting,  may  be 
made  to  the  NSRRC  Designated  Federal 
Officer,  Dr.  Jose  Luis  M.  Cortez 
(telephone:  301-415-6596).  between 
9KK)  am  and  5KK)  pm.  Persons  planning 
to  attend  these  meetings  are  encouraged 
to  contact  the  above  named  Individiial 
(me  or  two  business  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedtile.  etc..  that  may  have 
occurred. 

Dated  at  Rockvills,  Maryland  this  17th  day 
of  March,  1997. 

For  the  Nuclear  Regulatory  Cnmrniosion. 
Andrew  L.  Balw, 

Federal  Advismy  Committee  Management 
Officer. 
(FR  Doc  97-7176  Filed  3-20-97;  8:45  am] 


Regulatory  Quldes;  Issuance  and 
Avallat>IIMy 

The  Nuclear  Regulatory  Commission 
has  issued  for  pubhc  comment  drafts  of 
three  guides  for  its  Regulatory  Guide 
Series.  This  series  has  been  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guides  are  temporarily 
identified  by  their  task  numbers,  DG- 
0006,  DG-0007,  and  DG-0009  (which 
should  be  mentioned  in  all 
correspondence  concerning  these  draft 
guides).  DG-0006,  "Guide  for  the 
Preparation  of  Applications  for 
Commercial  Nuclear  Pharmacy 
Licenses,"  is  being  developed  to  provide 
guidance  to  applicants  and  licensees  in 
(treparing  applications  for  new  licenses, 
license  amendments,  and  license 
renewals  for  the  possession,  use,  and 
distribution  of  byproduct  material  in 
commercial  nuclear  pharmacy 
operations.  DG-0007,  "Guide  for  the 
Preparation  of  Applications  for  Licenses 
To  Authorize  Distribution  of  Various 
Items  to  Commercial  Nuclear 


Pharmacies  and  Medical  Use 
Licensees,"  is  being  developed  to 

Erovide  guidance  to  applicants  and 
censees  on  preparing  applications  for 
new  licenses,  license  amendments,  and 
license  renewals  for  medical 
distribution  licenses  under  10  CFR  Part 
32.  "Specific  Domestic  Licenses  To 
Manumcture  or  Transfer  Certain  Itrans 
Contuning  Byproduct  Material."  DG- 
0009,  which  is  a  proposed  supplement  . 
to  Revision  2  to  Regulatory  Guide  10.8, 
"Guide  for  the  Preparation  of 
Applications  for  Medical  Use 
Programs,"  is  being  developed  to 
conform  Regulatory  Giude  10.8  with 
current  medical  use  regulaticHis.  DG- 
0009  also  proposes  to  add  a  new 
appendix  to  Regulatory  Guide  10.8, 
Appendix  Y,  "^t>visions  for  Research 
Involving  Hiunan  Subjects."  All  three  of 
these  guides  are  in  conformance  with 
new  medical  use  regulations  (59  FR 
61767)  that  became  efiiactive  on  January 
1,1996. 

The  development  of  these  guides  has 
included  coordination  with  the  NRC's 
Advisory  Committee  on  the  Medical 
Uses  of  Isotopes  (which  includes  a 
nuclear  pharmacist),  the  NRC's  Medical 
Visiting  Fellow  (a  physician  with 
special  expertise  in  nuclear  medicine), 
and  a  former  NRC  Medical  Visiting 
Fellow  (a  nuclear  pharmacist). 

These  draft  guides  are  being  Issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  r^ulatory  position 
in  these  areas.  They  have  not  received 
complete  staff  review  and  do  not 
represent  an  official  NRC  staff  position. 

Public  comments  are  being  soUdted 
on  the  draft  guides.  CommAits  should 
be  accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administraticm,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Comments  will  be  most  helpful  if 
received  by  July  31, 1997. 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
Wordpofoct  fannat  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number  1-800- 
303-9672.  Communication  software 
paruneters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8.1).  Using  ANSI  or  VT-100 


terminal  emulation,  the  NRC  NUREGs 
and  RegGuides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  fn»n  the  "NRC 
Main  Menu."  For  further  inftnmatioB 
about  options  available  for  NRC  at 
FedWorld,  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
particularly  helpfuL  Many  NRC 
subsystems  and  databaseMlso  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
ntimber  for  the  main  FedWorld  BBS, 
703-321-3339,  or  by  using  Telnet  via 
Internet,  fedworld.gov.  If  using  703- 
321-3339  to  contact  FedWorld,  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  nas  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  mc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  from  FedWorld 's  main  menu,  you 
may  rettun  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Mmu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  iising  Telnet, 
you  will  see  the  NRC  area  and  mmus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectcuy,  witii 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web.  like  FTP 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  menu. 

For  more  information  cm  NRC  bulletin 
boards  call  Mr.  Arthur  Davis.  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commissicm. 
Washington,  DC  20555.  telephone  (301) 
415-5780;  e-mail  AXD3©nrc.gov.  For 
more  information  on  these  draft 
regulatory  guides,  contact  Dr.  D.  Howe, 
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(301)  415-7848.  email  dbhSnicgov;  or 
Dr.  S.  lones.  (301)415-6198.  email 
szjOnrc.gov. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
Items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  pubhshed  guides  are  encouraged  at 
anytime. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington.  OC.  Requests  for  single 
copies  of  final  or  draft  guides  (which 
may  be  reproduced),  or  for  placement 
on  an  automatic'distribution  Ust  for 
single  copies  of  future  draft  guides  in 
specific  divisions,  should  be  made  in 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Attei::tion:  Director.  Distribution  and 
Mail  Services  Section,  or  by  fax  at  (301) 
415—2260.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  VS.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
BUlM.MMrris, 

Director.  Division  of  Regulatory  Applications 
Office  of  Nuclear  Regulatory  Research. 
(FR  Doc.  97-7180  Filed  3-20-97;  8:45  am) 
MUMQoooc  Jtm-o^-r 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  {UDvisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  closed  meeting 
during  the  week  of  March  24,  1997. 

A  closed  meeting  will  be  held  on 
Thursday.  March  27, 1997.  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C  552b(c)(4),  (8).  {9)(A)  and  (10) 
and  17  CFR  200.402(aK4).  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 


hsted  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday.  March 
27. 1997.  at  10:00  a.m..  will  be: 

Institution  and  settlement  of  infunctive 

actions. 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  natiu«. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  March  19. 1997. 
lonathan  G.  Katz, 
Secretary. 

(FR  Doc.  97-7390  Filed  3-19-97;  3:39  pm) 
MLLaiO  CODE  tOIO-01-M 


inaHwa  No.  34-38409;  File  Na  SA-Aimx- 
97-02] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  t>y  American  Stock  Exchange. 
Inc.,  Relating  to  Amendments  to  Rules 
103  and  950  Regarding  Intra-day 
Trading 

March  14.  1997. 


I.  Introduction 

On  January  22. 1997.  the  American 
Stock  Exchange.  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchan^  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Secvuities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
adopt  provisions  restricting  intro-day 
trading. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  February  12,  1997. '  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposaL 

n.  Description  of  the  Proposal 

Presently,  Rule  103(c)  prohibits  an 
Amex  Floor  member,  with  certain 
exceptions,  from  exercising  discretion 
with  respect  to  the  choice  of  seairity  to 
be  bought  or  sold,  the  total  amount  of 
the  security  to  be  bought  or  sold,  or 
whether  the  transaction  shall  be  a 
purchase  or  sale.  Currently,  there  are  no 
provisions  in  Rule  103(c),  or  otherwise. 


specifically  governing  the  practice  of 
intra-day  trading.  The  term  "intra-day 
trading"  refers  to  the  practice  whereby 
a  customer  places  orders  on  both  sides 
of  the  market  and  attempts  to  profit  by 
buying  at  the  bid  and  selling  at  the  offer. 

The  Exchange  proposed  to  amend 
Rule  103  to  add  new  intra-day  trading 
provisions.  These  provisions  will  apply 
only  when  a  Floor  member 
simultaneously  represents,  for  the  same 
customer's  account,*  market  or  limit 
orders  on  both  sides  of  a  minimum 
variation  market.  Under  the  proposal,  if 
a  Floor  member  acquires  a  position  on 
behalf  of  an  intra-day  trader's  account. 
Rule  103(c)(2)  wrill  place  certain 
restrictions  on  how  the  member  can 
Uquidate  or  cover  that  position  during 
the  same  trading  session.  Specifically, 
the  member  will  be  required  to  obtain 
a  new  liquidating  order  (i.e..  one 
entered  subsequent  to  the  acquisition  of 
the  contra-side  position)  from  his  or  her 
customer.  The  new  order  must  be  time- 
recorded  both  upstairs  and  upon  receipt 
on  the  Trading  Floor. 

Proposed  Rule  103(c)(3)  will  require 
the  Floor  member  to  execute  the 
Uquidating  order  entered  pursuant  to 
Rule  103(c)(2)  before  he  or  she  can 
execute  any  other  order  for  the  same 
account  on  the  same  side  of  the  market 
as  that  liquidating  order.  Pursuant  to 
proposed  Commentary  .01  to  Rule  103, 
the  new  provisions  will  not  apply, 
however,  to  the  execution  of:  an  order 
to  liquidate  or  cover  a  position  carried 
over  fitim  a  previous  trading  session;  a 
position  assumed  as  part  of  a  strategy 
relating  to  bona  fide  arbitrage;  or  a 
position  assumed  in  reUance  on  the 
exemption  for  block  positioners. 

Proposed  Commentary  .02  sets  forth 
examples  of  how  the  provisions  of  Rule 
103(c)(2)  and  (3)  will  operate,  while 
proposed  Commentary  .03  details  the 
types  of  orders  that  a  Floor  member  may 
handle  simultaneously,  without 
violating  Rule  103's  prohibition  against 
a  member  choosing  whether  a 
transaction  will  be  a  purchase  or  sale. 

ni.  DiscTusion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  believe  the  proposal  is 
consistent  with  the  requirements  of 
Section  6(b)(5)  of  the  Act.* 


The  Commission  beUeves  the 
proposal  is  consistent  with  Section 
6(b)(5)  0  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  help  perfect  the  mechanism 
of  a  free  and  open  market.  As  described 
above,  these  new  changes  are  intended 
to  address  tradii^  situations  where  a 
Floor  member,  representing  at  the  same 
time  buy  and  sell  orders  at  the 
minimtim  variation  for  the  same 
customer,  may  be  perceived  as  having  a 
time  and  place  advantage  over  other 
maiiiet  participants  in  that  he  or  she 
may  be  able  to  trade  for  the  same 
customer  without  leaving  the  Trading 
Crowd.  By  requiring  the  entry  of  a  new 
liquidating  order,  the  Commission 
beUeves  the  proposed  rule  will 
minimize  any  such  perceived 
advantage. 

In  admtion,  the  proposed  rule  change 
will  conform  the  Exchange's  rules  to  the 
rules  of  another  exchange,  which  also 
restricts  intra-day  trading.' 

IV.  Condusioii 

ft  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Amex-97-02) 
is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
laa^han  G.  Kats. 
Secretary. 

[FR  Doc  97-7192  Filed  3-20-97;  8:45  am] 
■UMQ  oooc  wie-tt-H 


Plilmi  No.  34-38404;  FHeNa  8B-0TC- 
•7-03] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
niing  and  Immediate  EftacUvsness  of 
a  Proposed  Rule  Change  to  ModHy  the 
Recahfsr  Authorlzsd  Delivery  and 
Reclamation  Procsdurse  for  Payment 
Orders  >^ 

March  14, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
February  4, 1997,  The  Depository  Trust 
Company  ("DTC")  filed  with  tiie 
Securities  and  Exchange  Commission 


>  15  U.S.C  78«(bXl). 
» 17  CFR  240.196-4. 

'Securitiet  Exchange  Act  Release  No.  38243 
(February  5. 1W7).  62  FR  6590. 


♦For  purpose*  of  this  Rule,  an  "account"  «vould 
be  deemed  to  be  any  account  in  which  the  same 
person  or  persons  is  directly  or  indirectly 
interested. 

» 15  U.S.C  78fn>X5). 


•W. 

'  See  New  York  Stock  Exchange  ("NY^)  Rule 
95;  Sacuritie*  Exchange  Act  Release  No.  34363  (July 
13, 1994),  59  FR  3680B  (July  19. 1994)  (order 
approving  the  NYSE's  amendments  to  Rule  95 
which  added  intra-day  trading  provisions).  The 
Commission  incorporates  by  reference  the 
discussion  and  analjrsis  contained  in  the  July  1994 


("Commission")  the  proposed  rule 
change  (FUe  No.  SR-DTO97-03)  as 
described  in  Items  I,  n,  and  m  below, 
which  items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  soHcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-R^aletory  Oiganixation's 
Statement  of  tiie  Terms  ctf  Sobetance  of 
the  Propoeed  Role  <Tfny 

The  purpose  of  the  proposed  rule 
change  is  to  modify  DTC's  Receiver 
Authorized  delivery  ("RAD") 
procedures  and  reclamation  procedures 
with  respect  to  payment  orders. 

n.  Self-Regnlatory  Oi^ganization's 
Statement  of  the  Porpoae  ot,  and 
Statutory  Basis  for,  the  Pn^oaed  Role 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
commmts  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.'  << 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposal  is  to 
modify  DTC's  RAD  procedures  and 
reclamation  procedures  with  respect  to 
payment  orders.  DTC  proposes  (1)  To 
reduce  the  minimum  bilateral  RAD 
threshold  for  payment  ordere  from  $15 
miUion  to  $1  million,  (2)  to  modify  a 
Participants  Terminal  System  ("PTS") 
function  (RADL)  to  enable  a  participant 
to  set  a  different  RAD  limit  for  paymoit 
orders  and  deUver  ordere  for  each 
contra-partidpant,  and  (3)  to  allow  only 
matched  reclaims  of  payment  orders 
with  a  value  less  than  $1  million  to 
bypass  risk  management  controls  [i.e., 
collateral  monitor  and  net  debit  caps). 
DTC  is  proposing  this  rule  change  in 
order  to  reduce  the  risk  to  DTC  and  its 
participants  of  failure-to-settle 
situations. 

hi  1995,  DTC  modified  its  RAD 
procedures  in  preparation  for  the  same- 
day  funds  settiement  ("SDFS") 
conversion.^  The  modifications  to  RAD 
procedures  established  a  $15  million 


minimum  bilateral  RAD  limit  one 
participant  can  impose  on  another 
participant.  Under  the  modified 
procedure,  the  receiver  of  a  paymoit 
order  with  a  value  of  less  than  $15 
milUon  generally  does  not  have  an 
(^portimity  to  review  and  approve  the 
transaction.*  The  RAD  modifications 
were  implemented  to  minimize  the 
number  of  transactions  subject  to  RAD 
and  the  related  possibiUty  for 
transaction  blockage  once  all  activities 
were  converted  to  SDFS. 

DTC  also  modified  its  reclamation 
procedures  in  preparation  for  the  SDFS 
conversion  and  in  conjimction  with  the 
modifications  to  RAD  procedures  to 
ensure  that  this  poUcy  did  not  cause 
undue  burden  on  participants.^  Under 
the  modified  reclamation  procedures,  a 
matched  reclaim  '  of  a  pajmioit  order  or 
dehver  order  with  a  settlement  value 
less  than  $15  miUion  is  currently  not 
subnect  to  risk  management  controls. 

However,  payment  ordere  differ  from 
dehver  ordere  because  payment  orden 
are  "money-only"  transactions  and  do 
not  involve  securities.  When  a  payment 
order  is  processed,  the  receiver  of  the 
payment  order  recraves  a  settlement 
debit  but  does  not  receive  any  securities 
that  could  serve  as  collateral  for  the 
debit  incurred.  Similarly,  if  a  payment 
order  is  reclaimed,  the  receiver  of  the 
reclamation  incurs  a  debit  withotit 
receiving  offsetting  securities  as 
collateral.  DTC  has  determined  that 
there  is  more  risk  inherent  in  the 
reclamation  of  payment  ordere  than  in 
the  reclamation  of  dehver  ordere 
because  the  reclamation  of  payment 
orders  would  more  likely  cause  a 
participant's  account  to  become 
imdercollateralized.  Ilifflefore,  DTC 
beUeves  that  a  more  conservative 
approach  with  respect  to  RAD 
procedures  and  reclamation  procedures 
is  appropriate  for  payment  ordere. 

Under  the  proposed  rule  change,  RAD 
procedures  and  reclamation  procedures 
for  payment  orders  will  be  modified  as 
follows:  (1)  the  minimum  bilateral  RAD 
threshold  for  payment  ordere  will  be 
reduced  to  $1  miUion  from  $15  miUion; 
(2)  the  PTS  function  (RADL)  wiU  be 
modified  to  enable  a  participant  to  set 
a  different  RAD  limit  for  payment  orden 


•15U.S.C78a(bM2). 

•  17  CFR  200.30-3(a)(12). 

M5U.S.C78s(bKl). 


>  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC 

>  SecuriUes  Exchange  Act  Release  No.  3S720  (May 
16, 1995),  60  FR  27360  [File  No.  SR-DTC-95-06J 
(order  granting  accaUrated  approval  of  a  proposed 
role  change  modiiying  DTCs  SDFS  system). 


*  Original  payment  orders  submitted  between 
3.-00  p.in.  and  3:20  p.m.  are  sub^  to  RAD 
regardless  of  their  settlement  value. 

*  Securities  Exchange  Act  Release  No.  36476 
(November  9. 1995).  60  FR  57728  (File  No.  SR- 
DTC-95-161  (notice  of  filing  and  order  granting 
accelerated  approval  of  a  proposed  rule  change 
relating  to  the  modification  of  ITTCs  reclamation 
pracaduias). 

*  A  reclaim  is  deemed  to  be  "matched"  if  its 
corresponding  original  delivery  was  processed  oo 
the  current  processing  day  or  the  preceding 
business  day. 


IMI 
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and  deliver  orders  for  each  contra- 
partidpant;  and  (3)  matched  reclaims  of 
payment  orders  with  a  value  less  than 
$1  million  will  not  be  subject  to  risk 
management  controls. 

DTC  does  not  anticipate  that  these 
modifications  will  cause  significantly 
greater  transaction  volume. 
Approximately  98.5%  of  payment 
orders  processed  by  DTC  are  valued  at 
an  amount  less  than  $1  miUion. 
Furthermore,  DTC  estimates  that 
approximately  600-800  payment  orders 
of  the  50,000  payment  orders  processed 
by  DTC  on  a  daily  basis  could 
potentially  be  subject  to  the  proposed 
RAD  approval  procedures. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  "*  and  the  rules  and  regulations 
thereimder  because  it  will  provide  for 
the  equitable  allocation  of  dues,  fees. 
and  crther  charges  among  participants. 

[B]  Self-Regultitory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
biirden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

On  December  13,  1996,  DTC  sent  its 
participants  an  Important  Notice 
describing  the  proposed  rule  change. 
The  proposed  rule  change  has  been 
disciissed  with  a  limited  number  of 
participants.  None  of  the  participants 
with  whom  DTC  discussed  the  proposed 
rule  change  expressed  any  opposition  to 
its  adoption.  Written  comments  from 
DTC  participants  have  not  been 
solicited  or  received  on  the  proposed 
rule  change. 

m.  Date  of  Effectivenese  of  the 
Proposed  Rale  Change  and  Timing  for 
Coaimiauoa  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii) "  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(6)»  promulgated 
thereunder  because  the  proposed  rule  is 
effecting  a  change  that:  (1)  does  not 
significantly  affect  the  protection  Qf 
investors  or  the  pubUc  interest:  (2)  does 
not  impose  any  significant  burden  on 
competition;  (3)  does  not  become 
operative  for  thirty  days  from  the  date 
of  its  filing  on  February  4, 1997,  or  such 
shorter  time  as  the  Commission  may 


designate  if  consistent  with  the 
protection  of  investors  and  the  pubUc 
interest;  and  (4)  was  provided  to  the 
Commission  for  its  review  at  least  five 
days  prior  to  the  filing  date.  At  any  time 
within  sixty  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Comjnission  and  any  person,  other  than 
those  that  may  be  withheld  frt>m  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  NW.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-97-03  and 
should  be  submitted  by  April  11. 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
Bulhority.'o 

Jonathan  G.  Katz. 

Secretary. 

[FR  Doc  97-7193  Filed  3-20-97;  8:45  am) 
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'  15  U.S.C  78q-l. 

•15  U.S.C  78«(bK3XAKui). 

•  17  CFK  240.19b-«(a)(6). 


DEPARTMENT  OF  TRANSPOfrTATlON 
Office  of  ttM  Secretary  __ 

Privacy  Act  of  1974:  Deletion  of  a    • 
System  of  Records  Notice 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  to  delete  a  system  of 
records  notice. 

SUMMARY:  The  Department  of 
Transportation  is  deleting  the  following 


system  bom  its  inventory  of  Privacy  Act 
systems  of  records  notices. 
EFFECTIVE  DATE:  March  21.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  M.  Bush,  Privacy  Coordinator, 
U.S.  Department  of  Transportation, 
Washington.  DC  20590.  Telephone: 
(202)  366-9713. 

SUPPLEMENTARY  INFORMATKM:  hi 
accordance  with  the  Privacy  Act  of 
1974.  the  Department  of  Transportation 
conducted  a  review  of  several  of  its 
Privacy  Act  systems  of  records  and 
determined  the  following  records  are  no 
longer  kept  by  the  Department  of 
Transportation. 


200).  Petition  Docket  No.. 


_.800 


System  No. 

System  name 

DOT/OST  064  

Mcbilly  Assignment 
Candklate  FHe. 

>*17  CFR  20a3O-3(aXl2). 


Dated:  March  13. 1997. 
Oyrtal  M.  Buah. 
Privacy  Act  Coordinator. 
[FR  Doc  97-7194  Filed  3-20-97;  8:45  am) 
HUJNQOOOK  4t1*-«>-P 

Federal  Aviation  Administration 
[Summary  Notice  Na  PE-97-17] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  frt>m  specified 
requirements  of  the  Federal  Aviation 
RegulaUons  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  pubUcation 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  f>etition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  April  10. 1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 


Independence  Avenue  SW., 
Washington.  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMTS©faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Fred  Haynes  (202)  267-3939  or  Angela 
Andjerson  (202)  267-9681  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington.  DC  20591. 

This  notice  is  pubUshed  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Wasliington,  D.C,  on  March  17, 
1997. 

Donald  P.  Bjnie, 

Assistant  Chief  Couiuel  for  Regulations. 

PetitioDS  fbr  Exemption 

Docket  No.:  26775. 

Petitioner:  American  Flyers.  Inc 

Sections  of  the  FAR  Affected:  14  CFR 
141  Appendix  C,  paragraph  3  (c)  and 
(d). 

Description  of  Relief  Sought:  To  allow 
the  {>etitioner  to  provide  an  applicant 
for  the  instrument  rating  with 
instruction  in  instrument  approaches 
using  two  different  nonprecision 
approach  systems  and  one  precision 
approach  system,  rather  than 
exclusively  using  very  high  frequency 
omnidirectional  range  (VOR).  automatic 
direction  finder  (ADF).  and  instrument 
landing  system  (ILS)  approaches. 

Docket  No.:  28776. 

Petitioner:  Dwight  E.  Reber. 

Sections  of  the  FAR  Affected:  14  CFR 
21.25(a)(2).  21.29(a),  and  21.185(c). 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  be  entitled  to  a 
restricted  category  type  certificate  and 
airworthiness  certificate  for  his  Kamov 
Ka-26  Hoodlum  light  twin-engine 
hehcopter. 

DocJtet No.  28801. 

Petitioner:  North  American  Powered 
Parachute  Association. 

Sections  of  the  FAR  Affected:  14  CFR 
61.3(a)  and  61.31  (c)  and  (d)(1). 

Description  of  Relief  Sou^t:  To 
peimit  the  petitioner  a  means  to 
establish  training  and  pilot  certification 
requirements  for  powered  parachutes 
and  would  permit  persons  to  operate 
and  provide  training  in  a  FAA-certified 


powered  parachute  without  a  pilot 
certificate  or  rating  for  that  aircraft. 
Additionally,  it  woidd  provide  the 
petitioner  a  means  to  authorize  persons 
to  <^)erate  certificated  powered 
parachutes  while  FAA  final  rulemaking 
action  that  will  estabUsh  powered 
parachute  pilot  certification  and 
training  requirements  is  being 
completed. 

DbcJcet  No.  .-28834. 

Petitioner:  LifsPort,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25.562  and  25.785(b). 

Description  of  Relief  Sought:  To 
permit  certification  of  the  petitioner's 
medical  stretchers  for  transport  of 
persons  whose  medical  condition 
dictates  such  accommodatioas  on  the 
Cessna  Model  750  (Citation  X). 

[FR  Doc  97-7227  Filed  3-20-97;  8:45  am) 
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Notice  of  tortsnt  To  Rule  on  AppUcadon 
to  Impose  and  Uae  the  Revenue  From 
a  Paaaenger  Facility  Charge  (PFC)  at 
Key  FMd  Airport,  MerMtan,  MS 

AGENCY:  Federal  Aviation 
AdministratiaD  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
apphcation  to  impose  and  use  the 
revenue  bom  a  PFC  at  Key  Field  Airport 
under  the  provisions  of  the  aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  April  21, 1997. 

ADDRESSES:  Comments  on  this 
apphcation  may  be  mailed  or  deUvered 
in  triphcate  to  the  FAA  at  the  following 
address:  FAA/ Airports  District  Office, 
120  North  Hangar  Drive,  Suite  B, 
Jackson,  Mississippi  39208-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  deUvered  to  Tom  WilUams, 
Executive  Director  of  the  Meridian 
Airport  Authority  at  the  following 
address:  Post  Office  Box  4351. 2811 
Highway  11  South,  Meridian, 
Mississippi  39304-4351. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Meridian 
Airport  Authority  under  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Shumate,  Project  Manager,  FAA 
Airports  District  Office,  120  North 


Hangar  Drive,  Suite  B,  Jackson, 
Mississippi  39208-2306,  telephone 
number  601-965-4628.  The  apphcation 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  MF0RMAT10N:  The  FAA 
proposes  to  rule  and  invites  pubUc 
comment  on  the  apphcation  to  impose 
and  use  the  revenue  from  a  PFC  at  Key 
Field  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Htle  DC  of  the 
Oinnibus  Budget  Reconciliation  Act  of 
1990)  (Pubhc  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  March  13, 1997,  the  FAA 
determined  that  the  apphcation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Meridian  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  apphcation, 
in  whole  or  in  part,  no  later  than  July 
3, 1997. 

The  following  is  a  brief  overview  of 
the  apphcation. 

PFlf  Application  Mimher:  97-04-C- 
00-MEI. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  6-1- 
2000. 

Total  estimated  net  PFC  revenue: 
$32,500. 

Estimated  PFC  revenues  to  be  used  on 
projects  in  this  application:  $32,500. 

Brief  description  of  proposed  projects: 
Design  inspection  and  tailing  costs  for 
rehabihtation  of  runway  1/19; 
Rehabihtation  of  airfield  fighting 
cabling. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
apphcation  in  person  at  the  FAA  office 
hsted  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
apphcation,  notice  and  other  dociiments 
germane  to  the  apphcation  in  person  at 
the  office  of  the  Meridian  Airport 
Authority. 

Issued  in  Jackson,  Mississippi.  (mi  March 
13, 1997. 

Billy  Nabon, 

Acting  Manager,  Airports  District  Office, 
Southern  Region,  Jackson,  Mississippi. 
[FR  Doc.  97-7229  Filed  3-20-97;  8:45  am) 
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Aviation  Rulemaking  Advisory 
Commitlae  Meeting  on  Aircraft 
Certification  Procedures  Issues 

agency:  Federal  Aviation 
Administraticm  (FAA),  DOT. 
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action:  Notice  of  meeting. 


summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  disciiss  Aircrait 
Certification  Procedures  issues. 
DATES:  The  meeting  will  be  held  on 
April  17,  1997,  at  1:00  p.m.  Arrange  for 
oral  presentations  by  April  10, 1997. 
ADDRESSES:  The  meeting  will  be  held  at 
GAMA.  1400  K  St.  NW,  Suite  801, 
Washington,  DC  20005. 
FOR  FURTtCR  MFORMATKM  CONTACT: 
Jeanne  Trapani,  Office  of  Rulemaking 
(ARM-208),  800  Independence  Avenue, 
SW,  Washington.  DC  20591,  telephone 
(202)  267-7624. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  App.  II).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  advisory  committee  to  be 
held  aa  April  17, 1997,  at  GAMA,  1400 
K  St  NW,  Suite  801,  Washington,  DC 
20005.  The  agenda  for  the  meeting  will 
incJude: 

Opening  Remarks 
Disciission  on  Revalidation  of  ARAC 

Tasks 
Working  Group  Status  Reports 

Production  Certification 

Parts 

Delegation 

Vote  for  Recommendation  to  the 
FAA— 

TSO-C149,  Aircraft  Bearings 

TSO-Cl 50,  Aircraft  Seals 
Discussion  entraining 
New  Business 

The  documents  that  will  be  voted  on 
at  the  meeting  are  available  to  the  public 
by  contacting  the  person  listed  in  the 
section  FOR  FURTHER  MFORMATKM 
CONTACT. 

AttendaiK»  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  April  10, 1997,  to 
present  oral  statements  at  the  meeting. 


The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Aircrait 
Certification  Procedures  or  by  bringing 
the  copies  to  her  at  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  Usted  under  the 
heading  FOR  FURTHER  MF0RMAT10N 
CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington,  DC,  on  March  17, 
1997. 

AvaL-MiBW. 

Assistant  Executive  Director,  Aviation 
Ruhmaking  Advisory  Committee  on  Aircraft 
Certification  Procedures. 

[PR  Doc  97-7226  Filed  3-20-97;  8:45  am] 
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Air  Traffic  Procaduras  Actvfaory 
ConHnMaa 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATPAC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
April  21-24,  1997,  from  9  a.m.  to  5  p.m. 
each  day. 

ADDRESSES:  The  meeting  will  be  held  in 
the  MacCracken  Room.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  R.  Reavis,  Executive  Director, 
ATPAC.  Strategic  Operations/ 
Procedures  Division.  800  Independence 


Avenue,  SW..  Washington.  DC  20591, 
telephone  (202)  267-3725. 

SUPPLEMENTARY  INFORMATKM:  Purauant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2),  notice  is  hereby 
given  of  a  meeting  of  the  ATPAC  to  be 
held  April  21  through  April  24, 1997,  in 
the  MacCracken  Room,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW,  Washington.  DC. 

The  agenda  for  this  meeting  will 
cover  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  (A 
Areas  of  Concern. 

3.  Discussion  of  Potential  Safaty 
Items. 

4.  Report  bonx  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Perscms  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  April  18, 1997.  The  next 
quarterly  meetiog  of  the  FAA  ATPAC  is 
planned  to  be  held  bom  July  14-17. 
1997.  in  Portland,  Oregon. 

Any  member  of  the  pubhc  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 

Issued  in  Washington,  DC,  on  March  18. 
1997. 

Oiarlw  R.  Reavis, 

Execu  tive  Director.  Air  Traffic  Procedures 
Advisory  Committee. 

[PR  Doc.  97-7228  Filed  3-20-«7;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  edKorial  corrections  of  previously 
published  Presidentiai.  Rule.  Propoeed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  t>y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docuntents  and  appear  in 
ttie  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

Itational  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  961210346-7035-02;  1.0. 
120696A] 

RIN0648-XX76 

Summer  Fiounder  Fishery;  Final 
Specifications  for  1997;  Adjustment  to 
1997  State  Quotas;  Commercial  Quota 
Harvested  for  Delaware 

Correction 

In  the  issue  of  Thursday,  March  13, 
1997,  on  page  11953,  in  the  second 
column,  in  the  correction  of  rule 
doomient  97-5698,  the  CFR  title  and 
part  heading  was  inadvertently  omitted, 
it  should  read  as  set  forth  above. 

■tLLMQ  CODE  1SOS41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  201  and  331 

[Docket  No.  90N^n09] 

RIN  0910-AA63 

Drug  l.at>eling;  Sodium  Labeling  for 
Over-the-Counter  Drugs 

Correction 

In  rule  docimient  96-9735  beginning 
on  page  17798  in  the  issue  of  Monday, 
April  22,  1996  make  the  following 
correction: 

Beginning  on  page  17798  through 
17806,  the  date  in  the  running  head 
"Monday,  April  22, 1995"  should  read 
"Monday,  April  22, 1996". 
MJJNQCOOE  1SW-01-0 


SOCIAL  SECURfTY  ADMINISTRATION 
20  CFR  Parts  404  and  416 

[Regulattons  No*.  4  and  16] 

RIN0960-AE57 

Supplemental  Security  Income; 
Detennlning  Disability  for  a  Child 
Under  Age  18;  Interim  Final  Rules  With 
Request  for  Comments 

Correction 

In  interim  rule  document  97-3317, 
beginning  on  page  6408  in  the  issue  of 
Tuesday,  February  11, 1997,  make  the 
following  corrections: 

1.  On  page  6410,  in  the  second 
column,  in  the  second  line  from  the 
bottom,  "regimes"  should  read 
"regimens". 

2.  On  the  page  6410,  in  the  third 
column,  in  the  second  line  from  the 
bottom.  "Marked"  should  read 
"markeif'. 

3.  On  page  6413.  in  the  second 
column,  in  the  eighth  line,  "news" 
should  read  "new". 

4.  On  page  6413,  in  the  second 
colunm,  in  the  seventeenth  line  from 
the  bottom,  "that"  should  read  "the". 

5.  On  page  6414,  in  the  first  colunm, 
in  the  twelfth  line  from  the  bottom, 
"Board"  should  read  "Broad". 

Appendix  1  to  Subpart  P  [Corrected] 

6.  On  page  6419,  in  the  first  coliunn. 
in  amendatory  instruction  2.  in  the 
second  line  "text"  should  read  "text.". 

7.  On  page  6419.  in  the  first  colimm. 
in  amendatory  instruction  2.  in  the 
fourth  and  fifth  lines,  "and  the 
undesignated  paragraph  under  it"  is 
removed. 

8.  On  page  6419,  in  the  first  column, 
in  amendatory  instruction  2,  in  the  sixth 
line,  "introductory  text"  is  removed. 

9.  On  page  6419,  in  the  third  column, 
in  Appendix  1  to  Subpart  P,  in  4. 
Adolescents  (age  12  to  attainment  of  age 
18).,  in  the  sixth  line,  "measure"  should 
read  "measures". 

§416.902    [Corractad] 

10.  On  page  6420,  in  the  third 
column,  in  §  416.902,  in  the  sixth  line 
from  the  bottom  of  the  definition 
Marked  and  severe  functional 
limitations,  "Marked"  should  read 
"marked". 


S41&919n    [Corractad] 

11.  On  page  6421,  in  the  third 
colimm,  in  §416.919n  (c)(6),  in  the 
second  line,  "dO"  should  read  "do". 

f  416.826a    [Corractad] 

12.  On  page  6425,  in  the  second 
column,  in  §  416.926a  (b)(3).  in  the 
fourth  line,  "be"  should  read  "by". 

13.  On  page  6426,  in  the  second 
column,  in  the  seventh  line  from  the 
bottom  of  8  416.926a  (c)(4Mi),  "feelings." 
should  read  "feelings". 

14.  On  page  6426,  in  the  third 
column,  in  §  416.926a  (c)(5)(i).  in  the 
third  line,  "age  If  should  read  "age 
1}.". 

15.  On  page  6428,  in  the  first  colimui, 
in  §  416.926a  (c)(5)(v),  in  the  second 
line  "age  18):"  should  "age  18).". 

16.  On  page  6428,  in  the  first  column, 
in  §  416.926a  (c)(v)(D),  in  the  seventh 
line,  "regiments"  should  read 
"regimens". 

17.  On  page  6428,  in  th»second 
column,  in  §  416.926a  (d),  in  the  fourth 
line  "impairment"  should  read 
"impairments". 

18.  On  page  6428,  in  the  second 
column,  in  §  416.926a  (d),  in  the  eighth 
line  "limits"  should  read  "limitations". 

19.  On  page  6428,  in  the  second 
colimm,  in  §  416.926a  (d)(3),  in  the 
second  line  "alimentatin"  should  read 
"alimentation". 

20.  On  page  6430,  in  the  second 
column,  in  amendatory  instruction  28, 
in  the  third  line,  "(d)"  should  read 
"(d),". 

21.  On  page  6430,  in  the  second 
column,  in  amendatory  instruction  28, 
in  the  ninth  line,  "paragraphs"  should 
read  "paragraph". 

1416.994a    [Corractad] 

22.  On  page  6431,  in  the  first  colunm, 
in  §  416.994a  (b)(3),  in  the  thirteenth 
line,  "any"  should  be  added 
immediately  following  "including". 

23.  On  page  6431,  in  the  second 
colimm,  in  die  last  line  of  §  416.994a 
(d),  "examination"  should  read 
"examinations". 

24.  On  page  6431,  in  the  third 
column,  in  §  416.994a  (e)(1),  in  the  first 
line,  "impairment"  should  read 
"impairments". 

25.  On  page  6432,  in  the  first  column, 
in  the  last  line  of  §  416.994a  (i)(2),  "to" 
should  be  added  immediately  following 
"limited". 

aajjNQCooc  iso»«m> 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  AvMlon  Administration 

14CFRP«t71 

[AInpece  Ooctat  No.  96-^QL-29I 

Estsislietwnent  of  Ctsss  E  Alrepace; 
Lemmon,  SO,  Ijemmon  Munlcipsi 
Airport 

Correction 

In  rule  document  97-6617,  beginning 
on  page  12536,  in  the  issue  of  Monday, 
March  17, 1977,  vaaka  the  following 
correction: 

On  page  12537,  in  the  first  column,  in 
the  AGL  SD  E5  Lemmon,  SD  [New] 
paragraph,  in  the  eighth  line, 
"45»33'0O""  should  read  "45»45'00"". 


Friday 

March  21.  1997 
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Part  11 

Depailment  of 
Transpoilation 

Federal  Aviation  Administration 

14  CFR  Part  107,  et  al. 

Sensitive  Security  Information;  Final  Rule 


IMI 
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enforcement  support  training  program 
and  the  system  for  maintaining  records. 

The  inoirect  air  carrier  seciuity 
program  covers  security  procedures  for 
cargo  that  is  accepted  for  transport  on 
air  carrier  aircraft.  In  general,  indirect 
air  carriers  are  required  to  carry  out 
security  procedures  for  handling  cargo 
that  will  be  carried  on  air  carrier 
aircraft. 

Foreign  air  carriers'  seciuity  programs 
provide  security  procedures  for  foreign 
air  carriers  while  operating  to  and  from 
the  United  States,  which  is  a 
counterpart  to  the  procedures  required 
under  part  108. 

Security  programs  of  individual 
companies  are  based  largely  on  standard 
security  programs  and  amendments 
developed  by  the  FAA  and  industry.  As 
new  threats  are  identified  and  improved 
countermeasures  developed,  the  FAA 
develops  standard  means  to  respond  to 
the  threats  and  improve  security. 

Other  sources  of  information  and 
countermeasures  are  contained  in  the 
Security  Directives  and  Information 
Circulars,  described  in  §  108.18.  These 
sources  address  threats  to  civil  aviation 
security  as  well  as  responsive 
countermeastues  to  those  threats. 
Additionally,  these  sources  provide 
sensitive  information  concerning 
various  security  devices,  such  as  metal 
detectors  and  X-ray  machines. 
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DEPARTMENT  OF  TRANSPORTATION 
Fedsfsl  AvMlon  Administration 

14  CFR  Parts  107, 108,  lOO,  129, 191 

[Doctot  Na  27965;  Amendment  Noe.  107- 
10. 100-15, 100-3. 120-26.  and  191-^ 

RIN2120-AF40 

Senslttve  Security  Infonnatlon 

AOOICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  final  rule  strengthens  the 
existing  rules  protecting  sensitive 
seciuity  information  from  unauthorized 
disclosure.  Part  191  is  expanded  to 
apply  to  air  carriers,  airport  operators, 
indirect  air  carriers,  foreign  air  carriers, 
and  individuals,  and  specifies  in  more 
detail  what  sensitive  security 
information  they  must  protect.  Part  191 
continues  to  describe  wbat  information 
is  protected  from  disclosure  by  the  FAA, 
and  describes  in  more  detail  that 
information.  This  final  rule  also  changes 
part  107,  108.  109.  and  129  to 
correspond  with  changes  it  makes  to 
part  1991.  This  action  is  necessary  to 
counter  the  increased  sophistication  of 
those  who  pose  a  threat  to  dvil  aviation 
and  their  abihty  to  develop  techniques 
to  subvert  current  security  measures. 
The  intended  efiect  of  this  action  is  to 
{HBvent  undue  disclosure  of  information 
that  could  compromise  public  safety  if 
it  £alls  into  the  wrong  hands,  while 
being  mindful  of  the  pubhc's  legitimate 
right  to  know  and  interest  in  aviation 
infonnatlon. 

DATES:  This  rule  is  effective  April  21, 
1997.  FAA  will  comply  with  the 
provisions  of  this  rule  on  March  21. 
1997. 

FOR  FURTHER  mFORMATXM  CONTACT: 
Robert  S.  Cammardto,  Office  of  Civil 
Aviation  Security  Division,  ACP-lOO, 
Office  of  Qvil  Aviation  Security  Policy 
and  Planning,  Federal  Aviation 
Administration,  800  Indepraidence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7723. 

SUPPLBfKNTARY  INFORMATION: 

Background 

The  Security  Regulatory  Scheme 

The  FAA  is  required  to  prescribe 
rules,  as  needed,  to  protect  persons  and 
property  on  aircraft  against  acts  of 
criminal  violence  and  aircraft  piracy, 
and  to  prescribe  rules  for  screening 
passengers  and  property  for  dangerous 
weapons,  explosives,  and  destructive 
substances.  See.  49  U.S.C  44901 
through  44904.  To  carry  out  the 


provisions  of  the  statute,  the  FAA  has 
adopted  rules  requiring  airport 
operators,  air  carriers,  indirect  air 
carriers,  and  foreign  air  carriers  to  carry 
out  various  duties  for  dvil  aviation 
security.  Title  14,  Code  of  Federal 
Regulations,  part  107  (14  CFR  part  107) 
apphes  to  certain  airport  operators.  Part 
108  (14  CFR  part  108)  governs  certain 
air  carriers.       

Part  109  (14  CFR  part  109)  applies  to 
indirect  air  carriers  such  as  freight 
forwarders,  who  engage  indirectly  in  air 
transportation  of  property.  Part  129  (14 
CFR  part  129)  apphes  to  the  operation 
of  foreign  air  carriers  within  the  United 
States. 

Parts  107,  108,  109,  and  129  contain 
general  requirements  for  promoting  dvil 
aviation  security.  Each  airport  operator, 
air  carrier,  indirect  air  carrier,  and 
foreign  air  carrier  covered  by  these  parts 
also  has  a  seciirity  program  that  is 
approved  or  accepted  by  the 
Administrator,  containing  informatioii 
that  spedfies  how  airport  operatora  and 
air  carriers  perform  their  regulatory  and 
statutory  responsibilities.  Tnese  seciuity 
programs  are  available  only  to  persons 
with  the  need-to-know,  as  described 
more  fully  below. 

Each  air  carrier's  seciuity  program  is 
a  comprehensive  document  that  details 
the  full  range  of  security  procedures  and 
countermeasures  that  air  carriera  are 
required  to  perform  under  14  CFR  108.5. 
This  program  includes  procedures  for: 

(1)  Screening  of  passengers,  carry-on 
baggage,  checked  baggage,  and  cargo;  (2) 
using  screening  devices  (such  as  X-ray 
systems  and  metal  detectors);  (3) 
controlling  access  to  aircraft  and  air 
carrier  fadUties;  (4)  reporting  and 
responding  to  bomb  threats,  hi)eckings, 
and  weapons  discovered  during 
screening;  (5)  reporting  and  protecting 
bomb  threat  information;  (6)  identifying 
spedal  procedures  required  at  airports 
with  spedal  security  needs;  and  (7) 
training  and  testing  standards  for 
crewmembers  and  seciuity  personnel. 

The  airport  security  program  is  a 
comprehensive  document  that  details 
the  frill  range  of  security  procedures  and 
countermeasures  that  airport  operators 
are  required  to  perform  under  14  CFR 
107.3.  Most  programs  include:  (1) 
Descriptions  of  the  air  operations  area 
(AOA),  each  area  on  or  adjacent  to  the 
airport  that  affed  the  security  of  the 
AOA,  and  air  carriers  exclusive  areas; 

(2)  procedures  to  control  access  to  the 
AOA;  (3)  alternate  security  procedures 
for  use  in  emergency  and  other  unusual 
conditions;  and  (4)  law  enforcement 
support  training  and  record 
maintenance  programs  in  furtherance  of 
part  107.  Pro^^ms  for  some  airports 
indude  a  description  of  the  law 


The  Need  to  Protect  Security 
Information 

The  notice  of  proposed  rulemaking 
contained  a  history  of  how  the  threat  to 
dvil  aviation  has  increased  over  the 
years.  The  FAA  monitors  potential 
threats  to  dvil  aviation.  Terrorist  pose 
an  increasingly  sophisticated  threat  to 
dvil  aviation.  This  has  led  the  FAA  to 
reevaluate  the  release  of  security 
information  to  the  pubUc,  particularly 
in  response  to  requests  under  the  FOIA. 
This  information  has  been  termed 
sensitive  security  information  (SSI). 

It  is  important  to  keep  details  of 
security  measures  and  FAA  evaluations 
of  security  out  of  the  pubhc  domain 
where  terrorists  could  read  them.  If  the 
information  identified  in  this  rule  were 
pubhcly  available,  it  could  reveal 
potential  weaknesses  in  the  current 
security  system. 

TTie  FAA  is  mindful  of  the  pubUc's 
legitimate  interest  in  how  the  FAA 
operates  and  how  it  regulates  the 
aviation  industry,  as  well  as  how  the 
industry  is  carrying  out  its  duties.  The 
FAA  has  a  corresponding  responsibihty 
to  prevent  undue  disclosure  of 
information  that  could  compromise 
pubhc  safety  if  it  falls  into  the  wrong 
hands.  The  rule  has  been  carefully 
considered  and  covers  only  information 


that  could  reasonably  be  anticipated  to 
be  damaging  to  the  security  of  the 
traveling  pubUc  if  given  to  unauthorized 
persons. 

Security  programs  are  absolutely 
essential  mechanisms  through  which 
the  FAA  regulates  the  air  carriers'  and 
airports'  detailed  obligations  with 
respect  to  ensuring  dvil  aviation 
security.  Much  of  the  effectiveness  of 
the  programs  depends  on  strirtly 
limiting  access  lo  such  information  to 
those  persons  who  have  a  need-to-know. 
Unauthorized  disclosure  of  the  spedfic 
provisions  of  the  air  carrier  and  airport 
security  programs  or  other  aviation 
security  information  would  allow 
potential  attackera  of  dvil  aviation  to 
devise  methods  to  circumvent  or 
otherwise  defeat  the  security  provisions. 
It  would  also  discount  the  deterrei^t 
effed  inherently  provided  in  prohibiting 
disclosure  of  security  measures  that  may 
or  may  not  be  in  place. 

There  are  sophisticated  criminal 
elements  who  actively  seek  information 
on  what  seemingly  are  minor  security 
points,  with  a  view  to  accumulating  a 
larger  picture  of  the  entire  security 
program.  Therefore,  it  is  imperative  that 
the  entire  security  program  be  proteded. 
Similarly,  it  is  critical  to  proted  the 
information  contained  in  Security 
Directives  and  Information  Circulars. 
These  documents  contain  detailed 
information  on  threats  that  the  FAA  has 
identified,  and  the  measures  to  counter 
those  threats.  The  unauthorized  release 
of  that  information  could  compromise 
those  countermeasures.  In  addition, 
particular  information  regarding  FAA 
approved  security  devices,  such  as 
metal  detedors,  should  also  be 
proteded  to  the  extent  possible. 

Current  Protection  of  Security 
Information 

Currently,  the  FAA,  airport  operatora, 
air  carriera,  indired  air  carriers,  and 
foreign  air  carriers  are  required  to. 
restrid  the  availabihty  of  information 
contained  in  security  programs  to  those 
with  a  need-to-know,  and  to  refer 
requests  for  such  information  by  other 
persons  to  the  FAA.  These  requirements 
are  in  §§  107.3(e),  108.7(c)  (4)  and  (5), 
109.3(c),  and  foreign  air  carrier  security 
programs.  In  addition,  §  108.18(d) 
sptedfically  requires  both  air  carriera 
and  individuals  to  restrid  the 
availabihty  of  Security  Directives  and 
Information  Circulars,  and  the 
information  contained  therein,  to 
peraons  with  a  need-to-know.  However, 
individuals  who  woric  for  or  perform 
activities  in  support  of  the  air  carriers 
are  not  required  to  proted  other  security 
information. 


Part  191  states  when  the  FAA  will 
withhold  certain  requested  information 
from  public  disclosure,  such  as  when 
requested  under  the  Freedom  of 
Information  Ad  (FOIA)  (5  U.S.C.  552), 
in  Utigation,  or  in  rulemaking.  Part  191 
currently  appUes  only  to  the  FAA,  and 
does  not  specify  all  of  the  sources  of  SSI 
that  should  be  covered. 

Gvil  aviation  security  information 
proteded  under  the  Federal  Aviation 
Regulations  is  different  from  Classified 
National  Security  Information  governed 
by  Executive  Order  12598  and  related 
orders,  statutes,  and  rules.  The 
Executive  Order  provides  for  classifying 
information  as  Top  Secret,  Secret,  and 
Confidential,  and  covere  a  wide  range  of 
information  affecting  the  national 
security.  All  persons  with  access  to  such 
information  must  have  an  appropriate 
security  clearance,  and  there  may  be  a 
criminal  penalty  for  misuse  of  the 
information.  While  there  is  some 
"classified"  dvil  aviation  security 
information,  part  191  is  not  direded  to 
the  handling  of  classified  information. 
Indeed,  part  191  is  needed  because  the 
SSI  is  not  National  Security  Information 
and  therefore  is  not  subjed  to  the 
controls  that  apply  to  such  information. 

This  final  rule  improves  the 
protection  of  SSI  by  amending  parts 
107, 108,  109, 129,  and  191  as  described 
more  fully  later  in  the  document. 

Discussion  of  Comments 

The  FAA  published  Notice  of 
Proposed  Rulemaking  No.  94-32  on 
December  6, 1994  (59  FR  62956).  In 
response  to  Notice  No.  94-32, 17 
comments  were  received  fit>m  a  total  of 
18  commentere,  2  commenters  having 
jointly  submitted  1  comment. 

Five  commenters  state  that  the 
proposed  language  in  proposed 
§  191.5(a)  on  the  release  of  SSI  is  too 
broad.  Of  these,  two  commentera  ask  the 
FAA  to  limit  this  language  by  linking 
the  enforcement  of  SSI  unauthorized 
releases  to  significant  compromises  of 
security  or  those  that  result  in  an  actual 
security  incident. 

The  FAA  beheves  the  suggested 
language  would  weaken  the  rule.  The 
FAA  should  not  have  to  wait  to  see  if 
the  improperly  released  or 
compromised  information  is  actually 
misused  before  taking  action  against  the 
peraon(s)  who  released  it.  On  the 
contrary,  one  purpose  of  the  rule  is  to 
have  more  clear  and  consistent  guidance 
as  to  what  must  be  proteded.  In  every 
case  in  which  the  FAA  considere  what 
enforcement  action  to  take  in  response 
to  a  violation,  however,  the  FAA 
considers  all  fadors,  including  the 
potential  or  actual  adverse  impad  on 
safety  or  security. 


The  same  two  commenters  also  share 
the  view  that  the  FAA  should  limit  the 
geographic  scope  of  airport  security 
programs  solely  to  that  area  where 
scheduled  carriera  operate.  These 
commenters  argue  that  this  geographic 
limitation  would  remove  general 
aviation  operations  from  Uie  Air 
Operations  Area  (AOA),  reducing  the 
number  of  individuals  with  a  "need-to- 
know"  and  thereby  reducing  the 
potential  for  the  release  of  SSI. 

The  FAA  finds  that  the  scope  of  the 
airport  security  program  would  be  more 
appropriately  addressed  in  Part  107.  If 
needed,  airport  operatora  may  contad 
their  cognizant  FAA  security  office  for 
a  re-evaluation  of  the  geographic  areas 
in  which  security  measures  are  appUed. 
Six  commentera  request  the  addition 
of  language  to  proposed  §  191.5  (a)  or  (d) 
to  make  clear  that,  if  an  air  carrier  or 
airport  operator  has  estabhshed  a 
reasonable  procedure  for  the  control  of 
sensitive  information  and  has  not  been 
neghgent  in  monitoring  comphance 
with  this  procedure,  the  air  carrier  or 
airport  operator  would  not  be  held  to  a 
standard  of  strid  habihty  for  disdosures 
made  by  individuals. 

Currently  §  108.7(c)(4)  requires  each 
air  carrier  to  "restrid  the  availabiUfy  of 
information  contained  in  the  security 
program  to  those  persons  with  an    - 
operational  need-to-know  *   •   *" 
Current  §  107.3(e)  requires  in  part  that 
each  airport  operator  "restrid  the 
distribution,  disdosure,  and  availabihty 
of  information  contained  in  the  security 
program  to  those  persons  with  an 
operational  need-to-know  •  •  ••• 
Proposed  §  191.5(a)  would  impose 
similar  duties  on  airport  operatora  and 
air  carriera,  stating  that  they  must 
"restrid  disclosure  of  and  access  to 
sensitive  security  information  to 
persons  with  a  need-to-know,  *  *  *" 
The  FAA  is  not  aware  that  any  instance 
in  which  an  air  carrier  or  airport 
operator  allegedly  has  been  held  to  an 
unduly  strid  standard  for  comphance 
with  the  current  rules.  Accordingly,  no 
change  is  needed  to  the  proposal. 

Two  commentera  indicate  that,  when 
the  FAA  releases  a  Security  Directive  to 
the  air  carriera,  the  air  carriera'  prindpal 
means  of  dissemination  to  the  affected 
locations  throughout  the  world  are  via 
facsimile,  teletype,  and  electronic  mail 
messages.  The  commentera  indicate  that 
remote  facsimile  machines,  high  speed 
printera,  and  computera  often  are  not 
located  in  secured  areas  and  operate  on 
a  24-hour  schedule  due  to  differences  in 
time  zones.  The  conunentera  state  that, 
unlike  certain  government  agendes  that 
routinely  handle  SSI,  there  are  very  few 
air  carrier  employees,  and  even  fevirer 
contrad  workera,  who  hold  a 
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Department  of  Defense  (D(X))-approved 
SECRET  clearance.  Nonetheless,  the 
commentars  say  they  do  support  the 
premise  that  individuals  should  be 
penalized  if  they  have  acted 
imprudently  or  knowingly  disregarded 
the  instructions  of  their  employers.  The 
commenters  state  that  even  with  the 
clearest  of  instructions  regarding  the 
protection  of  the  information,  it  is 
unreasonable  to  expect  air  carriers  to  be 
totally  responsible  for  the  actions  of  a 
large  number  of  individuals. 

As  noted  earlier  in  this  document,  the 
air  carriers'  responsibility  under  the  rule 
will  be  similar  to  their  responsibilities 
under  the  current  rule,  and  air  carriers 
that  are  in  compliance  now  need  not 
change  their  procedures. 

SSI  is  not  Classified  National  Security 
Information,  and  no  Secret  clearance 
issued  by  the  Federal  government  is 
required  to  gain  access  to  it.  The  FAA 
lealizes  that  certain  employees  will 
have  access  to  SSI  simply  because  they 
must  retrieve  the  information  from 
facsimile  machines  and  the  like, 
although  they  do  not  have  responsibility 
to  carry  out  the  security  program.  All 
such  employees.  hoAwever,  are 
res{}onsiole  for  protecting  the 
information  from  unauthorized 
disclosure. 

Three  commenters  ask  how  agencies 
or  persons,  included  within  the  scope  of 
the  proposed  regulation,  should  respond 
to  Freedom  of  Information  Act  (FOIA)  or 
Open  Records  Act  (ORA)  requests  for 
unclassified  security  information,  in  the 
event  the  proposed  regulation  is 
promulgated  as  written. 

The  requirement  to  make  records 
available  under  the  FOIA  does  not  apply 
to  matters  that  are  specifically  exempted 
from  disclosure  by  statute  (5  U.S.C. 
552(b)(3)).  Under  49  U.S.C  40119.  the 
infcmnation  described  in  the  rule  is 
exempt  by  statute  from  disclosure. 
When  the  FAA  receives  requests  under 
FOIA  for  SSI.  the  FAA  will  deny  the 
information  in  accordance  with  §  191.3. 
As  to  requests  for  information  under 
state  and  local  freedom  of  information 
acts  w  open  records  acts,  §  191.5(a) 
provides  that  requests  for  SSI  be 
referred  to  the  Administrator.  The  FAA  • 
works  with  the  airports  and  air  carriers 
to  determine  what  records  or  portions  of 
racords  should  remain  undisclosed,  and 
what  may  be  released. 

Ten  commenters  state  that  the 
proposed  regulation  restricts,  too 
severely,  the  disclosure  of  SSI.  Three  of 
these  oonunoiters  obfect  that  the 
proposed  language  may  prohibit 
disclosure  of  security  information  to  a 
carrier  president,  outside  counsel, 
consultant,  or  management  personnel 
who  do  not  personally  perform  or 


directly  supervise  security  activities. 
Five  commenters  indicate  that  the 
carriers  may  be  required  to  inform 
parties  other  than  those  with  a  need-to- 
know  of  certain  seciirity  requirements  or 
procedures.  Such  parties  may  include 
travel  agents,  passengers,  contractors, 
and  internal  persoimel  who  develop 
procedxires  to  ensure  effactive 
passenger,  cargo,  and  baggage 
processing  for  the  air  carrier. 

The  FAA  believes  that  the  definition 
of  "need-to-know"  as  proposed  would 
have  provided  for  dissismination  of 
information  to  travel  agents,  passengers, 
contractors,  and  internal  personnel, 
when  such  dissemination  is  necessary 
to  carry  out  security  duties.  The  FAA 
agrees,  however,  that  the  proposed 
definition  could  have  been  read  as  more 
limiting  than  intended,  as  to  some 
persons.  Various  high  level  officials 
must  be  apprised  of  the  information, 
even  thoi^  they  may  not  personally 
carry  out  the  security  requirements. 
Further,  persons  who  represent  the  air 
carriers  and  airport  operators,  such  as 
attorneys  and  industry  associations, 
may  have  a  need-to-know,  in  order  to  be 
able  to  represent  their  clients.  In  order 
to  avoid  misunderstanding,  the  FAA  is 
clarifying  the  definition  of  need-to- 
know  in  §  191.5(b)  to  read  as  follows:  A 
person  has  a  need-to-know  sensitive 
security  information  when  the 
information  is  necessary  to  cany  out 
FAA-approved  or  directed  aviation 
security  duties;  when  the  information  is 
necessary  to  supervise  or  otherwise 
manage  the  individuals  carrying  out 
such  duties;  to  advise  the  airport 
operator,  air  carrier,  indirect  air  carrier, 
or  foreign  air  carrier  regarding  the 
specific  requirements  of  any  FAA 
security  related  requirements;  or  to 
represent  the  airport  operator,  air 
carrier,  indirect  air  carrier,  or  foreign  air 
carrier,  or  person  receiving  information 
under  §  191.3(d)  in  connection  %vith  any 
judicial  or  administrative  proceeding 
regarding  those  requirements.  For  some 
specific  information,  the  Administrator 
may  specify  which  persons,  or  classes  of 
persons,  have  a  need-to-know. 

Three  commenters  indicate  that 
contractors  who  are  bidding  on  a  job 
inside  the  security  identification  display 
area  (SIDA)  need  to  know  that  the 
procedures  are  for  ID  applications  and 
employment  history  checks  in  order  to 
price  their  bids  correctly.  One  of  these 
commentera  states  that  "each  person 
issiied  an  airport  identification  badge 
has  a  need  to  know  certain  details  of  the 
Airport  Security  Program." 

Tne  definition  of  "need-to-know"  in 
§  191.5(b)  includes  the  need  for  the 
information  to  carry  out  FAA  approved 
or  directed  aviation  security  duties. 


When  a  contractor  needs  the  procedures 
for  ID  applications  and  employment 
checks  in  order  to  comply  with  FAA 
rules  and  the  airport  security  program, 
the  contractor  has  a  "need-to-know" 
within  the  meaning  of  the  rule.  Such 
releases  of  information  must  be  limited 
only  to  the  information  needed  to 
comply. 

One  commenter  states  that,  in  most 
international  locations,  air  carriera  do 
not  provide  their  own  security. 
According  to  this  commenter,  the 
security  at  international  locations  comes 
in  the  form  of  assistance  provided  by 
the  host  government.  This  commenter 
states  that,  in  order  to  carry  out  some  of 
the  FAA-mandated  security  directives, 
some  portion  of  those  directives  must  be 
disclosed  to  the  host  government.  In  this 
commenter's  opinion,  the  proposed 
draft  acknowledges  that  the  foreign 
government  has  a  need-to-know  in  the 
case  of  a  foreign  air  carrier,  but  not 
necessarily  in  connection  with  the 
overseas  operation  of  a  U.S.  air  carrier. 

The  FAA  finds  that  the  foreign 
government  would  also  meet  the  need- 
to-know  requirement  in  connection  with 
the  overseas  operations  of  a  U.S.  air 
carrier.  Procedures  have  already  been 
established  through  FAA  Uaison 
personnel  and  the  State  Department  to 
communicate  necessary  security 
information. 

Two  commentera  state  that  many 
airport  operatora  must  supply  monthly 
confiscated  weapons  reports  or  incident 
reports  to  other  official  bodies, 
sometimes  for  the  purpose  of 
prosecution  at  the  local  level.  Another 
commenter  notes  that,  local  law 
enforcement  or  legislative  requirements 
may  require  disclosure  of  certain 
security  information  to  persons 
otherwise  without  a  "need-to-know"  as 
part  of  normal  reporting  requirements. 
This  commenter  requests  coordination 
among  industry  and  FAA  personnel 
before  the  FAA  designates  information 
as  "sensitive." 

It  appears  that  most  confiscated 
weapons  reports  would  not  be  SSI,  if  the 
airport  operator  is  releasing  the  report. 
Section  191.7(h)  makes  such 
information  SSI  only  as  to  release  by  the 
FAA.  As  to  the  release  of  other 
information  to  law  enforcement 
officials,  or  in  response  to  other 
legislative  requirements,  the  airport 
operator  should  contact  the  FAA  to 
discuss  specific  needs.  Some  of  the 
information  the  commenter  is 
concerned  about  may  not  be  SSI  under 
the  rtile.  As  to  information  that  is  SSI, 
the  FAA  may  approve  release  to  specific 
states  and  local  officials  with 
appropriate  safeguards  to  prevent  its 
dissemination  to  unauthorized  persons. 


One  commenter  indicates  that,  if 
sensitive  information  concerns  a 
specific  airport,  persons  having  a  need- 
to-know  should  include,  at  a  Tninimiim, 
the  designated  Airport  Security 
Coordinator(s).  This  commenter  also 
states  that  Coordinators  should  have  the 
authority  to  disseminate  such 
inf(Hmati(Hi  themselves  on  a  need-to- 
know  basis  among  parties  at  the  airport 
or  within  the  same  airport  authority. 

The  FAA  agrees  witn  the  commenter 
to  the  extent  that  the  need-to-know 
requirements  apply. 

One  commenter  states  that  the 
proposed  disclosure  limitations  may 
preclude  carriera  from  seeking 
assistance  fwm  government  agencies  or 
other  law  enforcement  authorities  when 
faced  with  imusual  security  situations 
or  threats. 

It  appeare  that,  if  the  air  carrier  is 
seeking  assistance  to  respond  to  security 
situations  or  threats,  there  is  a  need-to- 
know  %vithin  the  mimiiing  of  the  rule.  Of 
course,  the  agency  or  authority  should 
be  informed  of  the  natujre  of  the 
information  and  the  need  to  not  release 
it  to  unauthorized  persons. 

One  commenter  asks  thatpropoeed 
§  191.5(c)  be  modified  to  include 
whistle-blower  protection  for  the  entity 
that  advises  the  FAA  that  a  breach  of 
security  has  occurred.  This  onnmenter 
observes  that,  "without  a  safeguard, 
there  will  be  a  tendency  for  parties 
*  *   *  not  to  advise  the  FAA  (that  a 
breach  of  security  has  occiirred)  in  the 
hope  that  they  would  not  be  caught 


•  •  •  » 


The  primary  pujpose  of  §  191.5(c)  is 
to  permit  the  FAA  to  evaluate  the 
release  of  information  and  determine 
whether  there  is  a  need  to  act  to  mitigate 
any  vulnerability  the  release  might  have 
caused.  The  fact  that  a  person  self- 
discloses  a  failure  to  comply  with  the 
rule  is  given  significant  weight  in 
determining  what,  if  any,  action  should 
be  taken  as  to  that  person.  In  the  end, 
the  choice  of  action  involves  the 
exercise  of  prosecutorial  discretion,  and 
will  be  considered  in  the  context  of 
policies  involving  enforcement  in 
general. 

Four  commenters  ask  for  modification 
of  proposed  §191. 5(d)  to  specify  the 
FAA's  criteria  for  adequate  restriction  of 
access  to,  or  disclosure  of,  sensitive 
information:  to  clarify  what  changes 
might  be  recommended  by  the  FAA  to 
security  procedures;  and  to  state  the 
actions  that  may  be  included  in  the 
phrase  "other  enforcement  or  corrective 
action,"  including  potential  criminal 
prosecution. 

As  noted  previously,  the  air  carriera' 
and  airport  operators'  responsibilities 
under  the  new  rule  are  nimilar  to  their 


responsibilities  under  the  cturent  rules. 
Procedures  that  are  appropriate  under 
the  cunent  rules  should  be  continued, 
and  a  similar  level  of  protectian  should 
be  used  for  other  SSI. 

It  is  not  possible  to  list  changes  to 
security  procedures  that  might  be 
required  after  an  imauthorized  release  of 
those  procedures.  It  would  depend  on 
what  information  was  released,  the 
apparent  security  risk  resulting  from  the 
release,  and  what  other  measures  might 
be  considered  appropriate  alternatives 
to  those  that  were  compromised.  In 
addition,  the  FAA  might  ctmsider 
requiring  changes  to  the  way  SSI  was 
handled  or  disseminated,  if  it  was 
discovered  that  the  air  carrier  or  airpcnt 
operator  had  inadeqiiate  procedures. 

The  types  of  possible  action  the  FAA 
might  take  in  response  to  a  violation  are 
set  forth  in  the  statute  and  FAA  Order 
2150.3A,  compliance  and  Enforcement 
Program.  These  include  such  actions  as 
counseling,  corrective  action,  dvil 
penalties,  and  certificate  action  (such  as 
suspension  or  revocation  of  a 
certificate).  In  appropriate  cases,  the 
FAA  may  refer  a  matter  to  proper 
authorities  for  criminal  prosecution. 

Two  commentera  request 
modification  of  proposed  §  191.7  to  list. 
as  completely  as  possible,  the  specific 
categories  of  information  which  fall 
within  the  meaning  of  the  phrase  SSI. 
These  commentera  state  that  such  a  list 
should  include  training  programs  and 
records  of  practice  exercise  as  a 
category. 

Tne  entire  training  program  of  an  air 
carrier  is  not  normally  SSI.  However, 
the  program  contains  SSI,  such  as 
specifications  of  test  objects  and 
security  devices,  and  sensitive 
procedures.  Under  §  191.7.  the  portions 
of  the  training  programs  containing  SSI 
must  be  protected,  but  the  rest  is  not 
subject  to  this  rule. 

Similarly,  training  records  are  not 
normally  considered  SSI  in  themselves, 
because  they  normally  do  not  contain 
SSI.  They  may  simply  indicate  the  dates 
that  the  screenera  completed  their 
training,  for  instance.  Such  records  are 
a  general  means  by  which  the  FAA 
monitora  industry  compliance  with 
specific  requirements,  and  therefore 
would  not  require  protection  in 
accordance  with  §  191.7.  However,  there 
are  occasions  when  information  related 
to  "sensitive  activities,"  such  as 
practical  exercise,  which  falls  under  the 
purview  of  )191.7(d),  is  included  in 
training  records.  Under  these 
ciitnmistances,  these  particular  training 
records  would  be  subject  to  part  191 
controls. 

These  two  commentera  also  ask 
whether  the  airport  boundary 


descriptions  found  in  airpcHt  security 
plans  are  SSI,  whether  information  that 
is  readily  available  elsewhere  become 
SSI  by  being  included  in  an  airport 
security  plan,  whether  partial 
disclosures  of  information  contained  in 
an  airport  security  plan  mi^t  violate 
the  proposed  regulation,  and  if  so,  what 
the  threshold  of  violation  by  partial 
disclosure  might  be. 

Informaiton  that  is  not  in  the  secvirity 
plan  ca  otherwise  listed  in  §  191.7  is  not 
SSI  under  this  rule.  Because  the  airport 
boundary  descriptions  are  readify 
available  elsewhere,  they  can  be 
released  in  the  form  that  is  available 
elsewhere  without  violating  the  new 
rule. 

These  commenters  also  suggest  that 
the  FAA  reconsider  the  necessity  of 
designating  all  threat  information  as 
sensitive.  According  to  these 
commentera,  it  would  be  more  efficient 
to  draw  a  distinction  between 
inf(Hination  regarding  general  trends  in 
terrorist  technology  and  possible 
respmses,  which  is  largely  in  the  public 
domain  and  should  not  be  subjected  to 
extensive  disclosure  protectitm.  and 
known,  specific  threats. 

It  is  not  clear  to  which  portion  of  the 
rule  the  conunentere  are  objecting.  New 
§  191.7(i)  (proposed  as  §  191.7(h)(1)) 
makes  threat  information  SSI  only  as  to 
release  by  the  FAA,  which  means  that 
the  FAA  may  decline  to  release  the 
information.  That  section  does  not 
require  the  airport  operator  or  air  carrier 
to  protect  the  information.  Airport 
operalora  and  air  carriera  are  required  to 
protect  threat  information  that  may  be  a 
part  of  security  program  amendmraits. 
Security  Directives,  and  Informatirai 
Circulara,  because  they  are  protected 
under  §  191.7  (a)  and  (b).  It  should  also 
be  noted  that  general  trends  in  terrorist 
technology  and  possible  responses  often 
is  non-public,  and  may  even  be 
Classified  National  Smnirity 
Information. 

Two  commenters  state  that  the  FAA 
cost/benefit  analysis  is  not  correct.  Of 
these,  one  commenter  states  that 
evidence  does  not  exist  to  support  the 
FAA's  portrayal  of  the  terrorist  threat  to 
dvil  aviation,  as  foimd  in  the  section  of 
the  NPRM  tided  "The  Need  To  Protect 
Secxirity  Information." 

The  FAA  disagrees  with  this 
conunentCT.  The  information  reflected 
in  the  "Need  To  Protect  Security 
Information"  section  of  the  NPRM  is 
based  on  a  complete  analysis  of  the  best 
threat  information  available. 

The  other  commenter  in  this  group 
states  that,  if  the  proposed  regulation  is 
adopted,  the  air  carriers  will  have  to 
inform  their  employees  of  the  new 
regulations  and  will  also  have  to  design 
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•  man  sophisticated  tracking  system  in 
wder  to  trace  the  dissemination  of 
security  iafonnation.  Dollars  will  have 
to  be  spent  to  secure  information  in 
safes,  locked  rooms,  and  to  purchase 
shredders  and  conduct  audits.  The 
commenters  state  that  there  is  the 
potential  cost  to  the  carriers  to 
investigate  and  respond  to  FAA 
allegations  of  noncompUance,  which 
more  often  than  not  resiUts  in  a  dvil 
penalty. 

Again,  the  air  carriers'  and  airport 
operators'  responsibihties  imder  the 
new  rules  are  similar  to  their 
responsibihties  under  the  current  riiles. 
Procediues  that  are  appropriate  under 
the  current  rules  should  be  continued, 
and  a  similar  level  of  protection  should 
be  used  for  all  designated  SSI. 

One  commenter  indicates  that  the 
FAA  has  underestimated  the  proposed 
regulation's  constitutional  impUcations 
for  restriction  of  freedom  of  speech. 

The  conunenter  does  not  provide  an 
analysis  as  to  how  the  Constitution 
protecti(»is  of  freedom  of  speech  are 
violated.  The  FAA  considers  that 
restricting  dissemination  of  the 
information  described  in  the  rule  is 
necessary  to  protect  the  traveling  pubhc 
from  pwsons  who  would  seek  to 
commit  acts  of  criminal  violence  or 
aircraft  piracy.  The  FAA  has  attempted 
to  include  as  httle  information  as  is 
reasonably  necessary  to  adequately 
protect  the  public. 

The  KaJe  As  Adopted 

Part  191 

Part  191  sets  forth  the  rules  that  allow 
the  FAA  to  withhold  information  from 
pubhc  disclosure.  This  final  rule 
amends  and  reorganizes  part  191  as 
follows: 

Section  191.1  is  expanded  to  apply 
not  oidy  to  the  FAA.  but  also  to  air 
carriers,  airport  operatora,  indirect  air 
carriers,  foreign  air  carriers,  and 
individuals.  As  discussed  later  in  this 
document,  parts  107. 108, 109,  and  129 
still  would  contain  some  requirements 
regarding  the  protection  of  information, 
but  part  191  would  be  the  primary  rule 
for  withholding  information  from 
unauthorized  disclosure. 

Section  191.1(a)  is  amended  to 
conform  to  the  current  statute.  In  1976, 
the  FAA  promulgated  part  191  to 
implement  the  AAi  Transportation  Act  of 
1974.  Pubhc  Law  93-366.  Section 
316(d)(2)  of  the  Federal  Aviation  Act  of 
1958,  as  amended,  provided,  in  part, 
that  the  Administrator  shall  prescribe 
regulations  to  "prohibit  disclosure  of 
any  information  obtained  or  developed 
in  the  ctHiduct  of  research  and 
development  activities"  if  the  disclosure 


meets  certain  conditions.  This  section  is 
a  major  basis  hx  the  current  rules  in 
part  191  on  withholding  information 
from  unauthorized  disclosure. 

In  1990.  section  316(d)(2)  was 
amended  to  provide  that  the 
Administrator  shall  adopt  rules  to 
prohibit  disclosure  of  "any  information 
obtained  in  the  conduct  of  seciuity  or 
research  and  development  activities. 
•   *   •"Section  9121  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Pub.  L.  101-508)  (emphasis 
added).  In  1994  this  Section  was 
recodified,  and  now  appears  at  49 
U.S.C.  40119.  This  final  rule  amends 
§  191.1(a),  to  protect  information 
obtained  dining  the  course  of  specified 
seciuity  activities.  This  final  rule  also 
removes  from  the  tide  of  part  191 
reference  to  the  1974  Act,  to  avoid  any 
imphcation  that  it  is  the  only  source  of 
statutory  authority  for  the  part. 

Section  191.1(b)  now  defines 
"record,"  in  part,  as  "dociunentary" 
material.  This  final  rule  removes  the 
word  "documentary."  It  addresses  all 
methods  of  preserving  information, 
including  computer  records.  This  would 
avoid  any  misunderstanding  over 
whether  such  records  were 
"dociunentary." 

Part  191  now  refers  to  the  "Directof  of 
Qvil  Aviation  Security"  as  the  official 
who  makes  the  determination  on  behalf 
of  the  Administrator  to  withhold 
information.  Under  internal  FAA 
reorganization,  the  current  title  of  this 
position  is  Associate  Administrator  for 
Civil  Aviation  Security,  however,  49 
U.S.Q  44932  refers  to  this  official  as 
Assistant  Administrator  for  Qvil 
Aviation  Security.  Therefore,  part  191. 
as  adopted,  used  the  title  "Assistant 
Administrator  for  Civil  Aviation 
Security."  In  addition,  the  Deputy 
Assistant  Administrator  for  Qvil 
Aviation  Security  (currently  called  the 
Deputy  Associate  Administrator  for 
Qvil  Aviation  Security)  and  any 
individual  formally  designated  to  act  in 
the  capacity  of  the  Assistant 
Administrator  or  the  Deputy,  now  has 
the  authority  to  make  such 
determinations. 

For  decisions  involving  information 
and  records  described  in  §  191.7  (a) 
through  (g),  and  related  documents  in 
(1),  §  191.1(c)  permits  delegation  below 
the  Assistant  Administrator  level.  The 
information  that  is  described  in  §  191.7 
(a)  through  (g)  is  well-defined,  and 
decisions  on  release  or  withholding  of 
the  information  involves  relatively 
objective  judgments. 

Section  191.7  (h).  (i).  (j).  (k).  and 
related  documents  described  in  (1). 
require  more  subjective  judgments.  A 
decision  to  release  or  withhold 


information  under  these  paragraphs 
requires  a  careful  evaluation  of  the  need 
to  provide  the  highest  level  of  security 
to  the  traveling  pubhc  by  preventing  SSI 
from  falling  into  the  wrong  hands, 
balanced  by  an  awareness  of  the 
pubhc 's  strong  interest  in  nhtaining 
information  about  security  in  air 
transportation.  These  decisions  require 
a  careful  evaluation  of  security  threats 
as  well  as  important  pohdes  of  the 
agency.  Therefore,  this  rule  requires  that 
such  decisions  be  made  by  high  pohcy- 
level  officials,  and  not  below  the 
Assistant  Administrator  and  Deputy 
Assistant  Administrator  level,  llie 
Assistant  Administrator  is  responsible 
for  carrying  out  the  agency's  civil 
aviation  security  program,  and  reports 
directly  to  the  Administrator. 

Section  191.3  continues  to  state 
generally  that  the  FAA  withholds 
certain  information,  but  has  been 
clarified  to  state  that  part  191  apphes, 
notwithstanding  FOIA  and  other 
disclostue  statutes.  For  example,  the 
FAA  may  adopt  certain  security  rules 
affecting  air  carriers  and  airports 
without  disclosing  the  rules  to 
unauthorized  pereons.  Additionally, 
this  rule  wiU  move  the  provisions  that 
describe  the  circumstances  under  which 
the  FAA  prohibits  disclosure  of 
information  from  §  191.5  to  §  191.3(b). 

New  §  191.3(d)  is  added  to  clarify 
how  SSI  is  handled  during  enforcement 
actions.  When  the  FAA  initiates  legal 
enforcement  action  in  a  matter 
involving  security,  if  the  alleged  violator 
or  his  designated  representative  so 
requests,  the  Chief  Counsel,  or  designee, 
may  provide  copies  of  portions  of  the 
enforcement  investigative  report  (EIR). 
including  SSI.  This  information  may  be 
released  cmly  to  the  alleged  violator  or 
designated  representative  for  the  sole 
purpose  of  providing  the  information    . 
necessary  to  prepare  a  response  to  the 
allegations  contained  in  the  legal 
enforcement  action  document  Such 
information  is  not  released  under  the 
FOIA. 

Whenever  such  documents  are 
provided  to  an  alleged  violator  or 
designated  representative,  the  Chief 
Counsel  or  designee  advises  the  alleged 
violator  or  designated  representative 
that:  (a)  The  dociunents  are  provided  for 
the  sole  purpose  of  providing  the 
information  necessary  to  respond  to  the 
allegations  contained  in  the  legal 
enforcement  action  document;  and  (b) 
SSI  contained  in  the  documents 
provided  must  be  maintained  in  a 
confidential  manner  to  prevent 
compromising  dvil  aviation  security. 

Section  191.5.  as  adopted,  contains 
the  requirements  that  apply  to  persons 
other  than  the  FAA.  Such  persons 


indude  air  cairiere.  airport  operatora, 
indired  air  carriere.  foreign  air  carriera. 
and  persons  who  receive  SSI  in 
connection  with  enforcement  actions, 
and  individuals  employed  by,  or 
contracted  by,  air  carriers,  airport 
operatora.  indirect  air  carriera,  foreign 
air  carriera,  and  persons  who  receive 
SSI  in  enforcement  actions,  lliis  section 
is  intended  to  be  very  inclusive. 

A  difficult  aspect  of  protecting  SSI  is 
that  a  large  number  of  persons  must  be 
aware  of  at  least  portions  of  the 
infcmnation  in  order  to  carry  out  their 
duties  including  pilots,  fhght 
attendants,  ticket  agents,  screenera. 
baggage  handlere.  and  law  enforcement 
officera.  Frequently,  some  of  these 
people  are  not  dired  employees  of  the 
air  carrier  or  airport  operator,  but  they 
do  carry  out  duties  for,  or  on  behalf  of, 
the  air  carrier  or  airport  operator.  For 
example,  in  many  cases,  screenera  and 
law  enforcement  officera  are  not  directly 
employed  by  air  carriers  or  airport 
operators,  but  do  have  important 
security  responsibihties  to  carry  out. 
This  section  is  intended  to  cover  all 
such  persons  who  have  access  to  SSI.  It 
should  be  emphasized,  however,  that 
airports  and  air  carriere  will  continue  to 
have  the  responsibihty  they  now  have  to 
protect  SSI.  If  SSI  is  released  to 
unauthorized  peraons.  depending  upon 
the  circumstances,  the  FAA  may  hold 
the  airport  or  air  carrier,  as  well  as  the 
individual  accountable. 

Section  191.S(a)  states  the  general 
requirement  that  disclosure  of.  and 
access  to,  SSI  shall  be  restricted  to 
pereons  with  a  need-to-know.  Section 
191.5(b)  defines  need-to-know  as  when 
the  information  is  necessary  to  carry  out 
FAA-approved  or  direded  aviation 
security  duties;  when  the  information  is 
necessary  to  supervise  or  otherwise 
manage  Uie  individuals  directly  carrying 
out  such  duties;  to  advise  the  airport 
operator,  air  carrier,  indired  air  carrier, 
or  foreign  air  carrier  regarding  the 
spedfic  requirements  of  any  FAA 
security  rekted  requirements;  or  to 
represent  the  airport  operator,  air 
carrier,  indired  air  carrier,  or  foreign  air 
carrier,  or  peraon  receiving  information 
under  §  191.3(d)  in  connection  with  any 
judidal  or  administrative  proceeding 
regarding  those  requirements. 

m  most  cases,  the  air  carrier  or  airport 
operator  has  the  discretion  to  dedde 
who  in  its  organization  has  a  need  to 
know  SSL  There  are  times,  however, 
when  information  is  so  sensitive  that 
extra  measures  should  be  taken  to 
protect  that  information  from  release  to 
those  without  a  need-to-know.  The  rule 
would,  therefore,  provide  that  for  some 
spedfic  information  the  Administrator 
may  make  a  finding  that  only  specific 


perstms,  or  classes  of  persons,  have  a 
need-to-know. 

Section  191.S(c)  requires  that,  if 
sensitive  security  information  is 
released  to  unauthorized  persons,  the 
FAA  must  be  notified.  This  will  permit 
the  FAA  to  evaluate  the  risk  presented 
by  the  release  of  the  information,  and  to 
take  whatever  action  may  be  needed  to 
mitigate  that  risk. 

Section  191.5(d)  alerts  pereons  that 
violations  may  result  in  a  dvil  penalty 
or  other  action  by  the  FAA.  The  FAA 
may  take  a  broad  range  of  enforcement 
action  for  violation  of  the  regulations. 
The  FAA  anticipates  that  civil  penalty 
action  will  be  considered  for  a  violation 
of  part  191,  as  it  is  for  violations  of  parts 
107  and  108.  However,  the  FAA  may 
seek  enforcement  action  deemed 
appropriate  based  on  individual 
circumstances  of  the  case.  Further,  the 
FAA  may  take  action  to  mitigate  or 
corred  the  risk  posed  by  the  violation. 
Such  actions  may  include  requiring  air 
carriere  or  airport  operatora  to  change 
their  procedures  for  protecting  security 
information,  or  change  the  security 
procedures  in  place  that  may  have  been 
compromised  by  unauthorized  release 
of  the  information. 

New  §  191.7  describes  information 
that  is  proteded  from  pubhc  disdosure. 
Some  of  this  information  is  now 
specifically  described  in  current  §  191.3, 
and  the  rest  the  FAA  now  withholds 
based  on  findings  under  current  §  191.5, 
in  that  disdosure  of  this  information 
would  be  detrimental  to  the  safety  of 
pereons  traveling  in  air  transportation  or 
intrastate  air  transportation.  These 
findings  are  set  fc^th  in  writt«i  denials 
of  FOIA  requests  for  such  information, 
and  in  declarations  submitted  to  judges 
to  seek  protection  of  information  in 
htigaUon  cases.  To  better  inform  the 
pubhc  of  the  information  prohibited 
from  unauthorized  release,  this  rule 
adds  this  information  to  new  §  191.7. 

The  introductory  text  of  §  191.7 
provides  that  the  specified  information 
is  SSI,  "except  as  otherwise  provided  in 
writing  by  the  Administrator."  This 
exception  serves  two  functions.  First, 
some  SSI  contains  information  that  is 
released  to  the  pubhc,  and  the  FAA  may 
issue  press  releases  and  otherwise  make 
this  information  available.  Air  carriere 
and  othere  would  not  be  expected  to 
protect  those  details. 

Second,  the  Administrator  may 
release  some  other  SSI  to  help  adiieve 
compUance  with  the  security 
requirements.  In  rare  circumstances  the 
FAA  has  released  summary  information 
regarding  air  carriera'  failures  to  fully 
carry  out  their  security  duties,  which 
assisted  in  bringing  them  into 
compliance.  In  such  cases,  the  FAA 


must  determine  whether  security  will  be 
better  served  by  maintaining  the 
confidentiahty  of  the  information,  or  to 
release  some  portions  of  it  to  help 
achieve  comphance  with  the  security 
standards. 

TTie  introdudory  text  of  §  191.7  also 
refera  to  "records  containing  such 
information"  as  being  SSL  This  would 
include,  for  instance,  interpretations 
that  contain  information  on  the  contents 
of  security  programs  and  other  SSI. 

Sectirai  191.7(a)  retains  the  current 
requirements  to  proted  any  approved  or 
standard  security  program  for  an  air 
carrier,  indirect  air  carrier,  airport 
operator,  or  foreign  air  carrier.  It  also  is 
clarified  to  proted  any  security  program 
that  relates  to  United  States  mail  to  be 
transported  by  air  (including  that  of  the 
United  States  Postal  Service  and  of  the 
Department  of  Defense).  This  rule 
expands  this  provision  to  include  any 
comments,  instructions,  or 
implementing  guidance  pertaining  to 
these  security  programs.  Generally, 
these  materials  reveal  some  or  all  of  the 
sensitive  information  and  must  be 
protected  the  same  as  the  security 
programs  themselves. 

Section  191.7(b)  is  revised  to  indude 
any  comments,  instructions,  cv 
implementing  guidance  pertaining  to 
Security  Direnctives  and  Information 
Circulara. 

New  §  191.7(c)  hsts  any  profile  used 
in  any  security  screening  process, 
induding  persons,  baggage,  or  cargo. 
Hijacker  and  baggage  screening  profiles 
were  previously  addressed  in  current 
§  191.3(b)  (1)  and  (2).  This  rule  now 
makes  those  profiles  general  to  cover 
screening  persons,  because  there  are 
systems  in  place  to  proted  against 
terrorists  and  othere  who  might  seek  to 
commit  criminal  violence,  not  just 
hijackere.  This  rule  addresses  cargo 
profiles  because,  like  baggage,  cargo  is  a 
potential  tool  for  criminal  violence  that 
the  security  rules  cover. 

Section  191.7(d)  indudes  any  security 
contingency  plan  or  information  and 
any  comments,  instructions,  or 
implementing  guidance  pertaining 
thereto.  These  plans,  when  adopted, 
become  part  of  the  security  program  and 
are  already  covered  by  rules  governing 
security  programs;  however,  they  are 
included  in  §  191.7  for  emphasis. 

This  rule  deletes  the  provisions 
currently  in  current  §  191.3(b)(6). 
pertaining  to  the  technical 
spedfications  for  devices  for  protecticHi 
against,  or  detection  of,  cargo  theft. 
Such  devices  are  not  directly  used  to 
meet  the  requirements  for  dvil  aviation 
security  under  the  FAA  regulations. 
Any  devices  that  serve  a  dual  function 
of  protecting  cargo  and  security  are 
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protected  under  other  provisions  in  this 
section. 

Section  191.7(e)  covers  the  tecihnical 
specifications  of  any  device  used  for  the 
detection  of  any  "deadly  or  dangerous 
weapon,  explosive,  incendiary,  or 
destructive  substance."  It  is  essentially 
the  same  as  the  ciurent  §  191.3(b)(S) 
which  used  the  words  "explosive  or 
incendiary  device  or  weapon,"  with  the 
addition  of  the  phrase  "destructive 
substance."  That  phrase  is  used  in  49 
U.S.C  44902  in  refarence  to  searching 
persons  and  property  to  be  carried 
aboard  aircraft. 

Section  191.7(f)  addresses  the 
descriptions  of  and  technical 
specifications  of  objects  used  to  test 
screening  equipment  and  equipment 
parameters.  Knowledge  of  this  test 
equipment  and  parameters  could  lead  to 
a  plui  to  defeat  those  devices. 
Accordingly,  details  of  such  devices 
should  be  protected. 

Section  191.7(g)  addresses  the 
technical  specifications  of  any  security 
communications  equipmoit  and 
procedures.  Knowledge  of  security  * 
conununication  equipment  and 
procedures  could  lead  to  a  plan  to 
defeat  those  devices.  Accordingly, 
details  of  such  devices  should  be 
protected. 

Section  191.7(h)  addresses  release  of 
certain  information  relating  to  violation 
of  the  security  rules.  Section  191.7(h) 
appUes  only  to  the  release  of 
information  by  the  FAA.  There  is  less 
risk  of  harm  from  casual  disclosure  of 
this  information  by  individuals.  The 
FAA,  however,  has  information 
regarding  the  entire  security  system. 
Release  of  significant  amounts  of  such 
information  by  the  FAA  could  permit 
someone  to  attempt  to  identify 
weaknesses  in  the  system  that  might  be 
ejcploited. 

The  notice  proposed  in  §  191.7(hK2) 
to  withhold  the  details  of  alleged 
violations  of  parts  107,  108, 109,  or  129, 
including  the  airport  name,  the  location 
of  the  gate  or  access  point;  the  air 
carrier,  indirect  air  carrier,  or  foreign  air 
carrier,  and  any  information  that  could 
reasonably  lead  to  the  disclosure  of  such 
details.  After  further  consideration,  the 
FAA  has  determined  that  this  proposed 
policy  was  more  restrictive  than 
necessary.  The  rule  as  adopted  makes  a 
distinction  between  information  based 
on  the  time  since  the  incident  occurred. 
In  the  first  12  mc»iths,  there  is  the 
highest  level  of  concern  that 
information  could  be  used  to  identify  an 
apparent  weakness  that  an  unauthorized 
person  may  seek  to  exploit  After  12 
months,  there  has  been  sufBcient 
passage  of  time,  including  an 
opportunity  to  correct  any  deficiency  in 


the  system,  to  make  that  information 
less  useful  in  identifying  apparent 
weaknesses. 

Sectirat  191.7(h)  as  adopted  provides 
generally  for  withholding  any 
inf(Hmation  that  the  Administrator  has 
determined  may  reveal  a  systemic 
vulnerabihty  of  the  aviation  system  or  a 
vulnerabihty  of  aviation  facilities  to 
attack.  This  is  defined  to  include  certain 
details  of  inspections,  investigations, 
and  alleged  violations  and  findings  of 
violations  of  14  CFR  parts  107, 108.  or 
109,  or  §§  129.25, 129.26,  or  129.27,  and 
any  information  that  could  lead  to  the 
disclosure  of  such  details.  For  events 
that  occurred  less  than  12  months  before 
the  date  of  the  release  of  the 
information,  the  FAA  will  not  release 
the  name  of  an  airport  where  a  violation 
occurred,  the  regional  identifier  in  the 
case  number,  a  description  of  the 
violation,  the  regulation  allegedly 
violated,  and  the  identity  of  the  air 
carrier  in  connection  with  specific 
locations  or  specific  security 
procedures,  llie  FAA  may  release 
summaries  of  an  air  carrier's  total 
security  violations  in  a  specified  time 
range  without  identifying  specific 
violations.  Summaries  may  include  total 
enforcement  actions,  total  proposed 
civil  penalty  amounts,  total  assessed 
dvil  penalty  amounts,  number  of  cases 
opened,  number  of  cases  referred  by 
Civil  Aviation  Security  to  FAA  counsel 
for  legal  enforcement  action,  and 
number  of  cases  closed. 

For  events  that  occurred  12  months  or 
more  before  the  date  of  the  release  of  the 
information,  FAA  will  not  release  the 
specific  gate  or  other  location  on  an 
airport  where  the  event  occurred. 

hi  addition,  the  FAA  will  not  release 
the  identity  of  the  FAA  special  agent 
who  conducted  the  investigation  or 
inspection,  or  aecxmty  information  or 
data  developed  during  FAA  evaluations 
of  the  air  carriers  and  airports  and  the 
implementation  of  the  security 
programs,  including  air  carrier  and 
airport  inspections  and  screening  points 
tests  or  methods  for  evaluating  such 
tests. 

Section  191.7(i)  (proposed  as 
§  191.7(h)(1))  covers  release  by  the  FAA 
of  information  concerning  threats 
against  dvil  aviation.  This  paragraph 
specifically  applies  only  to  release  of 
informatioD  by  the  FAA.  However, 
threat  information  may  also  be 
contained  in  Security  Directives. 
Infonnation  Circulars,  or  other 
documents  that  air  carriers  and  others 
must  protect  under  other  provision  of 
this  section. 

SecticQ  191.7(j)  further  clarifies  that 
the  FAA  does  not  release,  and  others 
should  not  release,  certain  details  of 
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security  measures  not  otherwise  listed 
in  this  section,  such  as  information 
regarding  Federal  Air  Marshals.  Release 
of  such  information  to  unauthorized 
persons  could  not  only  compromise 
security,  it  could  place  Federal  Air 
Marshals  in  danger. 

Secton  191.7(k)  includes  any  other 
information  that  the  Administrator 
determines  should  not  be  disdosed 
under  the  criteria  in  §  191.3(b).  While 
vre  have  attempted  to  anticipate  all 
sources  of  infonnation  that  should  be 
protected  fi^om  unauthorized  disclosure, 
additional  information  may  be 
discovered  in  the  future.  This  section 
allows  the  Administrator  to  determine 
whether  that  additional  information 
should  or  should  not  be  considered  as 
SSI. 

Section  191.7(1)  includes  any  draft, 
proposed,  or  recommended  changes  to 
SSI  or  records.  The  FAA  frequently 
issues  proposed  revisions  for  sensitive 
security  documents  to  air  carriers  and 
airports  operators  and  requests 
comments  on  the  proposals.  These 
proposals  contain  SSI  that  also  should 
be  protected. 

Parts  107,  108.  109  and  129 

This  rule  change  also  affects  those 
spedfic  sections  ofparts  107, 108, 109. 
and  129  which  require  airport  operators, 
air  carriers,  indirect  air  carriers,  and 
foreign  air  carriers  to  protect  security 
infonnation  and  direct  requests  for  such 
information  to  the  administrator  as 
required  in  part  191. 

All  changes  to  parts  107, 108, 109. 
and  129  correspond  to.  and  are 
redimdant  with,  changes  made  to  part 
191  because  airport  operators,  air 
carriers,  and  foreign  air  carriers  refer  to 
their  spedfic  parts  of  Title  14  CFR  for 
security  requirements.  Induding  a 
cross-reference  to  part  191  in  parts  107, 
108,  109,  and  129,  alerts  airport 
operators  and  air  carriers  to  the  new 
reqiiirements,  and  makes  it  dear  that 
pah  191  is  part  of  their  seciirity  duties. 

Paperwork  Redaction  Act 

In  accordance  with  the  Paperworic 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  there  are  not  requirements  for 
information  collection  assodated  with 
this  final  rule. 

iBtamatkmal  Compatibility 

The  FAA  has  reviewed  corresponding 
International  Qvil  Aviation 
Organization  international  standards 
and  recommended  practices  and  Joint 
Aviation  Airworthiness  Authorities 
requirements  and  has  identified  no 
difCarences  in  these  amendments  and 
the  foreign  regulations. 


Regulatory  Evalnation  Summary 

Benefits  and  Costs 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibihty  Act 
of  1980  requires  agendes  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agendes  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule  is  not 
"a  significant  regulatory  action"  as 
defined  in  the  Executive  Order  and  the 
Department  of  Transportation 
Regulatory  Folides  and  Procedures. 
This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  and  will  not  constitute  a  barrier 
to  international  trade. 

A  detailed  discussion  of  costs  and 
benefits  is  contained  in  the  full 
evaluation  in  the  docket  for  this  Final 
rule.  The  costs  and  benefits  associated 
with  this  Final  rule  are  summarized  as 
follows. 

Air  carriers  and  airports  have  seciuity 
programs  which  are  intended  to  proted 
the  public  fit)m  the  threat  of  aircraft 
hi)acking  and  other  criminal  activities 
affecting  air  transportation.  The  FAA 
proposes  to  strengthen  the  rules 
protecting  security-related  information 
from  being  released  to  unauthorized 
persons.  The  current  rules  fail  to  require 
individuals  to  proted  sensitive  security 
information  that  is  in  their  control,  and 
spedfy  all  sensitive  security 
information  that  should  be  proteded 
from  public  disclosure. 

The  unauthorized  disdosure  of  any  of 
the  information  contained  in  these 
security  programs  can  have  a 
detrimental  effed  on  the  abiUty  to 
thwart  terrorist  and  other  criminal 
activities.  This  final  rule  will  amend 
parts  107,  108, 109,  and  129  to  restrid 
the  distribution,  disclosure,  and 
availabiUty  of  spedfic  sensitive  seciuity 
information,  which  will  be  defined  in 
part  191,  to  persons  with  a  need-to- 
know. 

Because  this  fine  rule  will  not  be 
induded  in  the  airport  or  the  air  carrier 
security  programs,  and  because  there  are 
no  spedfic  requirements  for  safes, 
locked  files,  or  enhanced  seciuity 
equipment,  affeded  entities  will  not 
inctir  any  costs  to  implement  these 
proposed  requirements. 

Much  of  the  air  carrier  and  airport 
security  program  effectiveness  depends 


on  strictly  Hmiting  access  to  sensitive 
security  information  to  those  persons 
who  have  a  need  to  know.  Sophisticated 
criminal  elements  are  actively  seeking 
ways  to  obtain  information  regarding 
the  methods  and  procedures  used  by  the 
FAA,  air  carriers,  and  airports  to  guard 
against  terrorist  activities.  The 
acciunulation  of  seemingly  minor 
seciuity  details  can  enable  the  criminal 
element  to  piece  together  a  larger 
picture  of  the  entire  security  program. 
Therefore,  it  is  imperative  that  the  entire 
security  program  be  proteded. 

The  consequences  of  not  protecting 
such  infonnation  can  be  catastrophic. 
Between  1982  and  1991,  terrorist 
bombings  of  U.S.  air  carriers  have 
resulted  in  275  deaths  and  24  injuries, 
while  hijackings  inddents  have  resulted 
in  24  deaths  and  127  injuries. 

Given  the  absence  of  cost  and  the 
potential  benefits  of  avoided  fiatafities 
and  injuries,  this  final  rule  is  cost 
beneficial. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Ad  of  1980 
(RFA)  was  enaded  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  burdened  by  government 
regulations.  The  RFA  requires  agendes 
to  review  rules  that  may  have  a 
"significant  economic  impad  on  a 
substantial  number  of  small  entities." 
FAA  Order  2100.14A,  RegulatcMy 
Flexibihty  Criteria  and  Guidance, 
estabUshes  threshold  costs  and  smaU 
entity  size  standards  for  complying  with 
RFA  requirements.  There  is  no  cost 
assodated  with  this  rule:  therefore,  it 
does  not  have  a  significant  economic 
impad  on  a  substantial  number  of  small 
entities. 

International  Trade  Impad  Statement 

In  accordance  with  the  Office  of 
Management  and  Budget  memorandum 
dated  March  1983,  federal  agendes 
engaged  in  rulemaking  activities  are 
required  to  assess  the  efiiects  of 
regulatory  changes  on  international 
trade.  The  FAA  finds  that  this  rule  will 
not  have  an  adverse  impad  on  trade 
opportunities  for  either  U.S.  firms  doing 
business  overseas  or  foreign  firms  doing 
business  in  the  United  States.  This  rule 
will  impose  no  costs  on  both  domestic 
and  foreign  air  carriers,  so  neither 
would  have  a  trade  advantage  over  the 
other. 

Federalism  Implications 

This  rule  will  not  have  a  substantial 
dired  effed  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  federahsm  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Conclusion 

For  the  reasons  discussed  above,  and 
based  on  the  finHing«  in  the  Regulatory 
Flexibility  Determination  and  the 
International  Trade  Impad  Statement, 
the  FAA  certifies  that  diis  regulation 
will  not  have  a  significant  economic 
impad,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Ad.  This  rule  is  not 
considered  a  "significant  regulatory 
action"  under  Executive  Order  1 2866 
and  is  considered  nonsignificant  under 
Order  DOT  2100.5,  Pofides  and 
Procedures  for  Simplification,  Analysis, 
and  Review  of  Regulations.  A  regulatory 
evaluation  of  the  rule,  induding  a 
Regulatory  Flexibihty  Determination 
and  international  Trade  Impad 
Analysis,  has  been  placed  in  the  docket. 
A  copy  may  be  obtained  by  contracting 
the  person  identified  under  FOR  FURTHER 
MFORMATKM  COIfTACT. 

ListofSubiects 

14  CFR  Part  107 

AirptMls,  Arms  and  munitions,  Law 
enforcement  officers,  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

14  CFR  Part  108 

Air  carriers.  Aircraft,  Airmen, 
Airports,  Arms  and  munitions. 
Explosives,  Law  enforcement  officers. 
Reporting  and  recordkeeping 
requirements.  Security  measures. 
X-rays. 

14  CFR  Part  109 

Air  carriers.  Aircraft,  Freight 
forwarders.  Security  measures. 

14  CFR  Part  129 

Air  carriers,  Aircraft,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements.  Security  measures. 
Smoking. 

14  CFR  Part  191 

Air  transportation.  Security  measures. 
The  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  parts  107, 108, 
109. 129,  and  191  of  Title  14,  Code  of 
Federal  Regulations  (14  CFR  parts  107. 
108, 109, 129,  and  191)  as  follows: 


(Ml 
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PART  107— AIRPORT  SECURITY 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

AnttMrity:  49  U.S.C  106(g).  5103.  40113. 
40119.  44701-44702.  44706,  44901-44905. 
44907.  44913-44914.  44932,  44935-44936. 
46105. 

2.  Section  107.3  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

f  107.3    Security  program. 

•  •        •        •        • 

(e)  Each  airport  operator  shall — ' 

(1)  Restrict  the  distribution, 
disclosure,  and  availability  of  sensitive 
security  information,  as  defined  in  part 
191  of  this  chapter,  to  persons  with  a 
need-to-know;  and 

(2)  Refer  requests  for  security 
sensitive  information  by  other  persons 
to  the  Assistant  Administrator  for  Civil 
Aviation  Security. 

PART  108— AIRPLANE  OPERATOR 
SECURITY 

3.  The  authority  citation  for  part  108 
continues  to  read  as  follows: 

AndMritj:  49  U.S.C.  106(g).  5103.  40113. 
40119,  44701-44702.  44705.  44901-44905. 
44907,  44913-44914,  44932.  44935-44936. 
46105. 

4.  Section  108.7  is  amended  by 
revising  paragraphs  (c)(4)  and  (c)(5)  to 
read  as  follows: 

f  108.7    Security  program:  Form,  contwrt, 
and  avaHabUtty. 

•  *  •  •  • 

(c)*  •  • 

(4)  Restrict  the  distribution, 
disclosure,  and  availabUlty  of  sensitive 
security  infonnation,  as  defined  in  part 
191  of  this  chapter,  to  persons  with  a 
need-to-know;  and 

(5)  Refer  requests  for  sensitive 
security  infonnation  by  other  persons  to 
the  Assistant  Administrator  for  Qvil 
Aviation  Secxirity. 

PART  100— MOIRECT  AIR  CARRIER 
SECURITY 

5.  The  authority  citation  for  part  109 
continues  to  read  as  follows: 

AadMrttr-  49  U.S.C  106(g).  5103.  40113. 
40119.  44701-44702,  44705.  44901-44905, 
44907.  44913-44914,  44932,  44935-44936. 
46105. 

6.  Section  109.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

f  10SJ    Security  program. 

•  •        •        •        • 

(c)  Each  indirect  air  carrier  shall — 

(1)  Restrict  the  distribution, 
disclosure,  and  availability  of  sensitive 
security  information,  as  defined  in  part 
191  of  this  chapter,  to  persons  with  a 
need-to-know;  and 


(2)  Refer  requests  for  sensitive 
security  information  by  other  persons  to 
the  Assistant  Administrator  for  Qvil 
Aviation  Security. 

PART  120-OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.-REGISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

7.  The  authority  citation  for  part  129 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40104-40105, 
40113.  40119.  44701-44702.  44712.  44716- 
44717.  44722,  44901-44904,  and  44906. 

8.  Part  129  is  amended  by  adding  a 
new  §  129.31  to  read  as  follows: 

1129.31    Airplane  aacurtty. 

Each  foreign  air  carrier  reqiured  to 
adopt  and  use  a  security  program  under 
§  129.25(b)  shall— 

(a)  Restrict  the  distribution, 
disclosiue,  and  availability  of  sensitive 
seciuity  information,  as  defined  in  part 
191  of  this  chapter,  to  persons  with  a 
need-to-know;  and 

(b)  Refer  requests  for  sensitive 
security  information  by  other  persons  to 
the  Assistant  Administrator  for  Qvil 
Aviation  Security. 

9.  Part  191  is  revised  to  read  as 
follows: 

PART  101— PROTECTION  OF 
SENSITIVE  SECURITY  INFORMATION 

Sec. 

191.1    Application  and  definitions. 

191.3    RscmtU  and  information  withheld  by 

the  Federal  Aviation  Administration. 
191.5    Records  and  infonnation  protected  by 

others. 
191.7    Sensitive  security  infonnation. 

Authority:  49  U.S.C  106(g).  5103.  40113. 
40119.  44701-44702,  44705-44706.  44901- 
44907.  44913-44914.  44932,  44935-44936. 
46105. 

f  191.1    AppHcabUNy  and  deflnraona. 

(a)  This  part  governs  the  release,  by 
the  Federal  Aviation  Administration 
and  by  other  persons,  of  records  and 
Information  that  has  been  obtained  or 
developed  during  security  activities  or 
research  and  development  activities. 

(b)  For  purposes  oT  this  part,  record 
Includes  any  writing,  drawing,  map, 
tape,  film,  photograph,  or  other  means 
by  which  information  is  preserved. 

(c)  The  authority  of  the  Administrator 
luider  this  part  is  also  exercised  by  the 
Assistant  Administrator  for  Civil 
Aviation  Security  and  the  Deputy 
Assistant  Administrator  for  C^vll 
Aviation  Seciirity,  and  any  other 
individual  formally  designated  to  act  in 
their  capacity.  For  mattere  involving  the 
release  or  withholding  of  information 
and  records  containing  information 


described  in  §  191.7  (a)  through  (g),  and 
related  dociiments  described  in  (1),  the 
authority  may  be  further  delegated.  For 
matters  involving  the  release  or 
withholding  of  information  and  records 
containing  information  described  in 
§  191.7  (h)  through  (k),  and  related 
dociunents  described  in  (1),  the 
authority  may  not  be  further  delegated. 

f  191.3    Reconte  and  hiformalkHi  wtthhaM 
by  ttie  Federal  Avtobon  Administration. 

(a)  Except  as  provided  in  §  191.3  (c) 
and  (d),  and  notwithstanding  5  U.S.C 
552  or  other  laws,  the  records  and 
information  described  in  §§  191.7  and 
191.3(b)  are  not  available  for  pubUc 
inspection  or  copying,  nor  is 
information  contained  in  those  records 
released  to  the  pubUc. 

(b)  The  Administrator  prohibits 
disclosure  of  infonnation  developed  in 
the  conduct  of  security  or  research  and 
development  activities  under  49  U.S.C 
40119  if,  in  the  opinion  of  the 
Administrator,  the  disclosiue  of  such 
Information  would: 

(1)  Constitute  an  unwarranted 
invasion  of  privacy  (including,  but  not 
limited  to,  information  contained  in  any 
personnel,  medical,  or  similar  file); 

(2)  Reveal  trade  secrets  or  privileged 
or  confidential  information  obtained 
from  any  person;  or 

(3)  Be  detrimental  to  the  safety  of 
persons  traveling  in  air  transportation. 

(c)  If  a  record  contains  information 
that  the  Administrator  determines 
cannot  be  disclosed  under  this  part,  but 
also  contains  Information  that  can  be 
disclosed,  the  latter  information,  on 
proper  Freedom  of  Information  Act 
request,  will  be  provided  for  public 
inspection  and  copying. 

However,  if  it  is  impractical  to  redact 
the  requested  Information  fix)m  the 
document,  the  entire  document  will  be 
withheld  from  public  disclosure. 

(d)  Afier  initiation  of  legal 
enforcement  action,  if  the  alleged 
violator  or  designated  representative  so 
requests,  the  Chief  Counsel,  or  designee, 
may  provide  copies  of  portions  of  the 
enforcement  Investigative  report  (EIR). 
including  sensitive  seciuity 
information.  This  information  may  be 
released  only  to  the  alleged  violator  or 
designated  representative  for  the  sole 
purpose  of  providing  the  information 
necessary  to  prepare  a  response  to  the 
allegations  contained  in  tbe  legal 
enforcement  action  dociunent.  Such 
information  is  not  released  under  the 
Freedom  of  Infonnation  Act.  Whenever 
such  dociunents  are  provided  to  an 
alleged  violator  or  designated 
representative,  the  Chief  Counsel  or 
daslgnee  advises  the  alleged  violator  or 
designed  representative  that — 


(1)  The  documents  are  provided  for 
the  sole  piupose  of  providing  the 
information  necessary  to  respond  to  the 
allegations  contained  in  the  legal 
enforcement  action  document;  and 

(2)  Sensitive  seciuity  information 
contained  in  the  dociunents  provided 
must  be  maintained  in  a  confidential 
manner  to  prevent  compromising  dvil 
aviation  security,  as  provided  In  §  191.5 
of  this  part. 

.  S  191.5    Records  and  Information  protactad 
byottiers. 

(a)  Each  airport  operator,  air  carrier, 
indirect  air  carrier,  foreign  air  carrier, 
and  person  receiving  information  under 
§  191.3(d)  of  this  part;  and  each 
individual  employed  by,  contracted  to, 
or  acting  for  an  airport  operator,  air 
carrier,  indirect  air  carrier,  or  foreign  air 
carrier;  and  each  person  receiving 
Information  under  §  191.3(d)  of  this 
part,  shall  restrict  disclosure  of  and 
access  to  sensitive  security  Information 
described  in  §  191.7  (a)  through  (g),  (j), 
(k),  and  as  applicable  (1),  to  persons 
with  a  need-to-know,  and  shall  refer 
requests  by  other  persons  for  such 
information  to  the  Administrator. 

(b)  A  person  has  a  need-to-know 
sensitive  seciuity  information  when  the 
information  is  necessary  to  carry  out 
FAA-approved  or  directed  aviation 
security  duties;  when  the  Information  is 
necessary  to  supervise  or  otherwise 
manage  the  individuals  carrying  out 
such  duties;  to  advise  the  airport 
operator,  air  carrier.  Indirect  air  carrier, 
or  foreign  air  carrier  regarding  the 
specific  requirements  of  any  FAA 
seciuity  related  requirements;  or  to 
represent  the  airport  operator,  air 
carrier,  indirect  air  carrier,  foreign  air 
carrier,  or  person  receiving  information 
under  §  191.3(d)  of  this  part,  in 
connection  with  any  judicial  or 
administrative  proceeding  regarding 
those  requirements.  For  some  specific 
information  the  Administrator  may 
make  a  finding  that  only  specific 
persons,  or  classes  of  persons,  have  a 
need-to-know. 

(c)  When  sensitive  security 
information  is  released  to  unauthorized 
persons,  any  air  carrier,  airport  operator, 
indirect  air  carrier,  foreign  air  carrier,  or 
Individual  with  knowledge  of  the 
release  shall  inform  the  Administrator. 

(d)  Violation  of  this  section  Is  grounds 
for  a  civil  penalty  and  other 


enforcement  or  corrective  action  by  the 
FAA. 

S  191.7   Senaitlve  aecurtty  Information. 

Except  as  otherwise  provided  in 
writing  by  the  Administrator  as 
necessary  in  the  interest  of  safety  of 
persons  traveling  in  air  transportation, 
the  following  information  and  records 
containing  such  information  constitute 
sensitive  security  information: 

(a)  Any  approved  or  standard  security 
program  for  an  air  carrier,  foreign  air 
carrier,  indirect  air  carrier,  or  airport 
operator,  and  any  security  program  that 
relates  to  United  States  mail  to  be 
transported  by  air  (including  that  of  the 
United  States  Postal  Service  and  of  the 
E)epartment  of  Defense);  and  any 
comments,  instructions,  or 
implementing  guidance  pertaining 
thereto. 

(b)  Security  Directives,  Information 
Circulars,  and  any  comments. 
Instructions,  or  implementing  guidance 
pertaining  thereto. 

(c)  Any  profile  used  in  any  security 
screening  process,  Including  for 
persons,  baggage,  or  cargo. 

(d)  Any  security  contingency  plan  or 
information  and  any  conunents, 
instructions,  or  implementing  guidance 
pertaining  thereto. 

(e)  Technical  specifications  of  any 
device  used  for  the  detection  of  any 
deadly  or  dangerous  weapon,  explosive, 
incendiary,  or  destructive  substance. 

(f)  A  description  of,  or  technical 
specifications  of,  objects  used  to  test 
screening  equipment  and  equipment 
parameters. 

(g)  Technical  specifications  of  any 
security  communications  equipment 
and  procedures. 

(h)  As  to  release  of  information  by  the 
Administrator:  Any  information  that  the 
Administrator  has  determined  may 
reveal  a  systemic  vulnerabihty  of  die 
aviation  system,  or  a  vulnerabihty  of 
aviation  facihties,  to  attack.  This 
includes,  but  is  not  limited  to,  details  of 
inspections.  Investigations,  and  alleged 
violations  and  findings  of  violations 
parts  107, 108,  or  109,  or  §  129.25, 
129.26,  of  §  129.27  of  this  chapter,  and 
any  information  that  could  lead  the 
disclosure  of  such  details,  as  follows: 

(1)  As  to  events  that  occurred  less 
than  12  months  before  the  date  of  the 
release  of  the  information,  the  following 
are  not  released:  the  name  of  an  airport 


where  a  violation  occurred,  the  regional 
identifier  in  the  case  number,  a 
description  of  the  violation,  the 
regulation  allegedly  violated,  and  the 
identity  of  the  air  carrier  in  connection 
with  specific  locations  or  specific 
security  procedures.  The  FAA  may 
release  summaries  of  an  air  carrier's 
total  security  violations  in  a  specified 
time  range  without  identifying  specific 
violations.  Summaries  may  Include  total 
enforcement  actions,  total  proposed 
dvil  penalty  amounts,  total  assessed 
dvlI  penalty  amounts,  number  of  cases 
opened,  number  of  cases  referred  by 
Qvil  Aviation  Security  to  FAA  counsel 
for  legal  enforcement  action,  and 
number  of  cases  closed. 

(2)  As  to  events  that  occurred  12 
months  or  more  before  the  date  of  the 
release  of  information,  the  specific  gate 
or  other  location  on  an  airport  where  an 
event  occurred  is  not  relet^ed. 

(3)  The  identity  of  the  FAA  spedal 
agent  who  conducted  the  investigation 
or  inspection. 

(4)  Security  information  or  data 
developed  during  FAA  evaluations  of 
the  air  carriers  and  airports  and  the 
implementation  of  the  security 
programs,  including  air  carrier  and 
airport  Inspections  and  screening  point 
tests  or  methods  for  evaluating  such 
tests. 

(1)  As  to  release  of  information  by  the 
FAA:  Information  concerning  threats 
against  dvil  aviation. 

(j)  Sp>ecific  details  of  aviation  security 
measures  whether  applied  directly  by 
the  FAA  or  regulated  parties.  This 
indudes,  but  is  not  limited  to, 
information  concerning  spedfic 
numbers  of  Federal  Air  Marshals, 
deployments  or  missions,  and  the 
methods  Involved  in  such  operations. 

(k)  Any  other  information,  the 
dlsdosure  of  which  the  Administrator 
has  prohibited  under  the  criteria  of  49 
U.S.C.  40119. 

(1)  Any  draft,  proposed,  or 
recommended  change  to  the  information 
and  records  identified  in  this  paragraph. 

Issued  in  Washington,  DC  on  March  13, 
1997. 

Barry  Valentine, 

Acting  Administrator. 

[FR  Doc.  97-6948  Filed  3-20-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AQCNCY 

40CFRPart71 

[FRL-S800-3] 

mN206O-AG9O 

Federal  Operating  Permits  Program 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Pro{}osed  rule;  notice  of 
opportunity  for  public  hearing. 

SUMMARY:  The  EPA  is  proposing  a  new 
approach  for  issuing  Federal  operating 
permits  to  covered  stationary  sources  in 
Indian  coufltry,  pursuant  to  title  V  of  the 
Clean  Air  Act  as  amended  in  1990  (Act). 
Consistent  with  EPA's  Indian  PoUcy,  the 
Agency  will  protect  air  quality  by 
administering  a  Federal  operating 
permits  program  in  areas  lacking  an 
EPA-approved  or  adequately 
administered  Tribal  operating  permits 
program.  Implementation  of  today's 
proposal  would  benefit  the  environment 
by  assiuing  that  the  benefits  of  title  V, 
such  as  increased  compliance  and 
resulting  decreases  in  emissions,  would 
extend  to  every  part  of  Indian  country. 
DATES:  Comments.  Comments  on  the 
proposed  regulations  must  be  received 
by  EPA's  Air  Etocket  on  or  before  May 
5, 1997. 

Public  Hearing.  A  pubUc  hearing  is 
scheduled  for  10:00  a.m.,  on  April  21, 
1997,  at  the  address  Usted  under 
ADDRESSES.  Requests  to  present  oral 


testimony  must  be  received  by  April  7, 
1997,  and  the  hearing  may  be  canceled 
if  no  speakers  have  requested  time  to 
present  their  comments  by  that  date. 
Written  comments  in  Ueu  of,  or  in 
addition  to,  testimony  are  encouraged. 
ADDRESSES:  Comments.  Comments 
should  be  mailed  (in  duplicate  if 
possible)  to:  EPA  Air  Docket  (Mail  Code 
6102),  Attention:  Docket  Number  A-93- 
51,  Room  M-1500.  Waterside  Mall,  401 
M  Street,  SW,  Washington,  DC  20460. 

Public  Hearing.  The  pubUc  hearing 
will  be  held  in  the  Waterside  Mall 
auditorium  at  the  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW, 
Washington,  DC  20460. 

Persons  interested  in  attending  the 
hearing  or  wishing  to  present  oral 
testimony  should  contact  Ms.  Pat  Finch 
in  writing  at  the  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quahty 
Planning  and  Standards,  Information 
Transfer  and  Program  Integration 
Division,  Mail  Drop  12,  Research 
Triangle  Park.  North  CaroUna  27711. 

Docket.  Supporting  information  used 
in  developing  the  proposed  r\ile  is 
contained  in  Docket  Number  A-93-51. 
The  docket  is  available  for  pubUc 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m.  Monday  through 
Friday,  at  EPA's  Air  Docket,  Room  M- 
1500,  Waterside  Mall,  401  M  Street,  SW, 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Candace  Carraway  (telephone  919-541- 
3189),  U.S.  Environmental  Protection 


Agency,  Office  of  Air  Quahty  Planning 
and  Standards,  Information  Transfer 
and  Program  Integration  Division,  Mail 
Drop  12,  Research  Triangle  Park,  North 
Carolina  27711. 

SUPPt-EMENTARY  INFORMATION: 

Comments.  The  EPA  is  unhkely  to  be 
able  to  extend  the  public  comment 
period.  Two  paper  copies  of  each  set  of 
comments  are  requested.  If  possible, 
comments  should  be  sent  in  both  paper 
and  computerized  form.  Comments 
generated  on  computer  should  be  sent 
on  an  IBM-compatible  diskette  and 
clearly  labeled.  Computer  files  created 
with  the  WordPerfect  5.1  software 
package  should  be  sent  as  is.  Files 
created  on  other  software  packages 
should  be  saved  in  an  "unformatted" 
mode  for  easy  retrieval  into 
WordPerfect.  Comments  should  refer  to 
specific  page  numbers  of  today's 
proposal  whenever  possible. 

Regulated  entities.  Entities  potentially 
regulated  by  this  proposed  action  are 
sources  (1)  That  are  located  in  Indian 
country;  and  (2)  that  are  major  sources, 
affected  sources  under  title  fV  of  the  Act 
(acid  rain  sources),  sohd  waste 
incineration  imits  required  to  obtain  a 
permit  under  section  129  of  the  Act,  and 
those  area  sources  subject  to  a  standard 
under  section  111  or  112  of  the  Act 
which  have  not  been  exempted  or 
deferred  &t)m  title  V  permitting 
requirements.  Regulated  categories  and 
entities  include: 


Category 


Industry  located  in  Inden  country 


Exarnpies  of  regulated  entities 


Major  sources  under  titte  I  or  section  1 12  of  the  Act;  affected  sources  under  title  IV  of  Itie  Act 
(add  rain  sources);  solid  waste  incineration  units  required  to  obtain  a  permit  under  section 
129  of  ttie  Act;  area  sources  subject  to  standards  under  section  1 1 1  or  1 12  of  the  Act  that 
are  not  exempted  or  deferred  from  permitting  requirements  under  tide  V. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  proposed  action.  This 
table  Usts  the  types  of  entities  that  EPA 
is  now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  facility  is  regulated  by  this  action, 
you  should  carefully  examine  the 
appUcabihty  criteria  in  §  71.3(a)  of  the 
rule,  the  definition  of  "Indian  country" 
in  S  71.2  of  the  rule,  and  §  71.4  of  the 
rule.  If  you  have  questions  regarding  the 
appUcabihty  of  this  action  to  a 
particular  entity,  consult  the  person 
hsted  in  the  preceding  FOR  FURTHER 
MFORMATKSN  CONTACT  section  or  the  EPA 
Regional  Office  that  is  administering  the 


part  71  permit  program  for  the  State  or 
area  in  which  the  relevant  source  or 
facihty  is  located. 

Outline.  The  contents  of  today's 
preamble  are  Usted  in  the  foUowing 
outline: 

I.  Background  and  Purpose 
n.  Proposal  Summary 

ID.  Federal  Authority  to  Implement  Title  V  in 
Indian  Country 

IV.  Proposed  Changes  to  Regulatory  Language 

V.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866 

C  Regulatory  Flexibility  Act  Compliance 
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I.  Background  and  Purpose 

Title  V  of  the  Act  as  amended  in  1990 
(42  U.S.C  7661  et  seq.)  requires  that 


EPA  develop  regulations  that  set 
minimum  standards  for  State  operating 
permits  programs.  Those  regulations, 
codified  in  part  70  of  chapter  I  of  title 
40  of  the  Code  of  Federal  Regulations, 
were  originally  promulgated  on  July  21, 
1992  (57  FR  32250).  Title  V  also 
requires  that  EPA  promulgate, 
administer,  and  eiiforc»  a  Federal 
operating  permits  program  when  a  State 
has  defaulted  on  its  obUgation  to  submit 
an  approvable  program  within  the 
timeframe  set  by  title  V  or  on  its 
obUgation  to  adequately  administer  and 
enforce  an  EPA-approved  program.  On 
April  27,  1995,  EPA  proposed 
regulations  (60  FR  20804)  (hereinafter 
"1995  proposal")  setting  forth  the 
procedures  and  terms  imder  which  the 
Agency  will  administer  a  Federal 


operating  permit  program  in  a  State  or 
in  areas  over  which  States  do  not  have 
jurisdiction.  The  final  rule  was 
pubUshed  on  July  1, 1996  (61  FR  34202) 
and  wiU  be  codified  at  40  CFR  part  71. 
The  regulations  authorize  EPA  to  issue 
permits  when  a  State,  local,  or  Tribal 
agency  has  not  developed, 
administered,  or  enforced  an  acceptable 
permits  program  or  has  not  issued 
permits  that  comply  with  the  appUcable 
requirements  of  the  Act. 

Indian  Tribes  are  not  required  to 
develop  operating  permits  programs, 
though  EPA  encourages  Tribes  to  do  so. 
The  EPA  expects  that  most  Tribes  will 
not  develop  tiUe  V  operating  permit 
programs,  in  part  due  to  the  resources 
required  to  develop  a  program  and  in 
part  because  for  some  Tribes  it  will  not 
be  practicable  to  develop  a  permits 
program  for  relatively  few  sources. 
Within  Indian  country,  EPA  beUeves  it 
is  appropriate  that  EPA  promulgate, 
administer,  and  enforce  a  part  71 
Federal  operating  permits  program  for 
stationary  sources  until  Tribes  receive 
approval  to  administer  their  own 
operating  permits  programs. 

In  the  1995  proposal,  EPA  stated  its 
intention  to  implement  part  71 
programs  to  ensure  coverage  of  Tribal 
areas  which  EPA  proposed  to  define  as 
"those  lands  over  which  an  Indian  Tribe 
has  authority  under  the  Clean  Air  Act  to 
regulate  air  quahty."  The  final  part  71 
rule  did  not  include  provisions  relating 
to  the  boundaries  of  part  71  programs  in 
Tribal  areas,  pending  resolution  of 
jurisdictional  issues  involving  Tribes 
and  States  that  were  raised  in  a 
proposed  rule  that  specified  provisions 
of  the  Act  for  which  EPA  beUeves  it  is 
appropriate  to  treat  Indian  Tribes  in  the 
same  manner  as  States,  pursuant  to 
section  301(d)(2).  See  59  FR  43956 
(August  25, 1994)  ("Indian  Tribes:  Air 
Quality  Planning  and  Management." 
hereinafter  "proposed  Tribal  authority 
rule"). 

The  EPA  now  beUeves  that  the  1995 
proposal's  definition  of  "Tribal  area," 
that  is  to  say,  the  Indian  lands  where 
EPA  wotild  exercise  authority  to 
implement  a  Federal  permit  program, 
was  inappropriate.  The  proposal  was 
based  on  the  interpretation  of  Tribal 
jurisdiction  undw  the  Act  in  the 
proposed  Tribal  authority  rule.  The 
approach  of  the  1995  proposal  would 
have  reqvured  Tribes  to  establish  their 
jurisdiction  over  an  area  before  EPA 
could  implement  a  Federal  program  for 
the  area.  While  in  many  cases  this 
would  not  present  a  problem,  EPA 
beUeves  it  is  more  consistent  with  the. 
Act  that  EPA  administer  part  71 
programs  for  all  areas  of  Indian  country 
without  requiring  any  jurisdictional 


showing  on  the  part  of  the  Tribe. 
Furthermore,  in  proposing  that  EPA 
implement  part  71  throu^out  Indian 
coimtry.  today's  notice  is  consistent 
with  the  Agency's  Indian  PoUcy,  which 
provides  that  EPA  generally  will 
administer  environmental  programs  on 
reservation  lands  until  a  Tribe  assiunes 
regulatory  responsibiUty.  See.  e.g.. 
EPA's  1984  PoUcy  for  the 
Administration  of  Environmental 
Programs  on  Indian  Reservations, 
reaffirmed  by  EPA  Administrator 
Browner  in  1994. 

n.  Proposal  Summary 

The  EPA's  approach  for  issuing 
operating  permits  in  Tribal  areas 
outlined  in  the  April  1995  proposal  was 
modeled  on  the  jurisdictional 
provisions  of  the  proposed  Tribal 
authority  rule.  In  the  proposed  Tribal 
authority  rule,  EPA  proposed  to 
interpret  the  Act  as  granting  to  Tribes, 
that  are  approved  by  EPA  to  administer 
programs  under  the  Act  in  the  same 
manner  as  States,  authority  over  aU  air 
resoiut»s  within  the  exterior  boundaries 
of  an  Indian  reservation.  This  would 
enable  Tribal-approved  programs  under 
the  Act  to  address  conduct  on  aU  lands, 
including  non-Indian  owned  fee  lands, 
within  the  exterior  boundaries  of  a 
reservation.  The  proposed  Tribal 
authority  rule  would  also  authorize  an 
eUgible  Tribe  to  develop  and  implement 
programs  under  the  Act  for  ofi'- 
reservation  lands  that  are  determined  to 
be  within  a  Tribe's  own  authority  to 
regulate  imder  relevant  principles  of 
Federal  Indian  law,  generally  up  to  the 
limits  of  Indian  country,  as  defined  at 
18  U.S.Q  1151.  The  rationale  for  this 
proposed  interpretation  of  Tribal 
jurisdiction  to  administer  programs 
imder  the  Act  is  set  out  in  detail  in  the 
proposed  Tribal  authority  rule.  See  59 
FR  43956,  43958-43961  (August  25, 
1994). 

In  the  1995  proposal,  EPA  noted  that 
when  EPA  is  acting  in  the  place  of  a 
Tribe  imder  the  Act,  pursuant  to  Federal 
implementation  authority,  the 
responsibiUties  that  would  otherwise 
fall  to  the  Tribe  would  accrue  instead  to 
EPA.  Thus,  under  the  1995  proposal, 
EPA  would  have  authority  to  implement 
a  part  71  program  for  any  lands  within 
the  exterior  boundaries  of  a  reservation 
and  for  any  off-reservation  land  over 
which  a  Tribe  has  demonstrated  its  own 
authority  under  Federal  Indian  law. 
Today's  notice  makes  it  clear  that  EPA's 
implementation  of  part  71  programs  in 
Indian  country  is  based  on  EPA's 
overarching  authority  to  protect  air 
quahty  within  Indian  country,  not 
solely  on  its  authority  to  act  in  the  stead 
of  an  Indian  Tribe. 


The  1995  proposal  used  the  term 
"Tribal  area"  to  refer  to  the  areas  over 
which  Tribes  and  EPA  had  jurisdiction. 
One  of  the  commenters  on  the  1995 
proposal  recommended  that  the 
definition  of  "Tribal  area"  encompass 
Indian  country,  as  defined  in  18  U.S.C. 
1151.  noting  that  this  term  is  used  in  the 
context  of  several  other  EPA 
environmental  programs.  As  provided 
in  18  U.S.C.  1151: 

(T]he  term  "Indian  country,"  as  used  in 
this  chapter,  means  (a)  all  land  within  the 
limits  of  any  Indian  reservation  under  the 
jurisdiction  of  the  United  States  government, 
notwithstanding  the  issuance  of  any  fMttent, 
and  including  rights-of-way  running  through 
the  reservation,  (b)  all  dependent  Indian 
communities  within  the  borders  of  the 
United  States  wheth«'  within  the  original  or 
subsequently  acquired  territory  thereof,  and 
whether  within  or  without  the  limits  of  a 
State,  and  (c)  all  Indian  allotments,  the 
Indian  titles  to  which  have  not  been 
extinguished,  including  rights-of-way 
running  through  the  same. 

Although  a  detailed  analysis  of  the 
cases  that  have  interpreted  this 
definition  is  beyond  the  scope  of  this 
notice,  it  should  be  noted  thkt  the 
definition  of  Indian  country  would 
encompass  the  land  referred  to  in  the 
1995  proposal  as  "Tribal  area."  but 
would  not  require  a  jurisdictional 
showing  on  the  part  of  the  Tribe.  Indian 
country  includes  all  of  the  territory 
within  an  Indian  reservation  (even  land 
owned  by  non-Indians)  and  incorporates 
"dependent  Indian  communities"  and 
allotments  held  in  trust  regardless  of 
whether  they  are  located  within  a 
recognized  reservation. 

Based  on  recent  Supreme  Court  case 
law,  EPA  has  construed  the  term 
"reservation"  to  incorporate  trust  land 
that  has  been  validly  set  apart  for  use  by 
a  Tribe,  even  though  that  land  has  not 
been  formally  designated  as  a 
"reservation."  See  56  FR  at  64881 
(December  12, 1991);  see  also  Oklahoma 
Tax  Commission  v.  Citizen  Band 
Potawatomi  Indian  Tribe  of  Oklahoma, 
111  S.Q.  905.  910  (1991).  The  EPA  mU 
be  guided  by  relevant  case  law  in 
interpreting  the  scope  of  "reservation" 
under  the  Act. 

The  1995  proposal  was  designed  to 
authorize  EPA  to  direcUy  implement  an 
operating  permits  program  where  there 
was  a  void  in  program  coverage,  thus 
assuring  program  coverage  coast  to 
coast.  However,  the  proposal 
inadvertenUy  created  a  potential  void  in 
coverage,  in  that  it  would  authorize  EPA 
to  administer  an  operating  permits 
program  only  where  the  Tribe  had  made 
a  jurisdictional  showing.  This  raised  the 
poesibiUty  that  neither  EPA,  the  Tribe, 
nor  the  State  would  be  implementing  an 
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operating  permits  program  in  a  given 
geographic  area.  The  EPA  believes  that 
to  avoid  this  result,  EPA  should  exercise 
its  authority  throughout  Indian  country. 
Thus,  consistent  with  the  Agency's 
Indian  Pohcy,  EPA  will  administer  title 
V  programs  within  Indian  country 
imless  a  part  70  program  has  been  given 
full  or  interim  approval.  In  addition, 
EPA  beUeves  there  is  no  reason  to 
impose  on  Tribes  the  burden  of  making 
a  jurisdictional  showing  prior  to  EPA 
administering  a  Federal  program.  The 
EPA  sohcits  comment  on  this  approach 
to  describing  its  exercise  of  authority  to 
issue  operating  permits  under  the 
Federal  operating  permits  program. 

m.  Federal  Authority  to  Implement 
Title  V  in  Indian  Country 

Today,  EPA  is  proposing  to 
implement  the  Federal  title  V  operating 
permit  program  throughout  Indian 
country.  As  discussed  in  the  proposed 
Tribal  authority  rule,  EPA  is  authorized 
to  protect  air  quality  by  directly 
implementing  provisions  of  the  Act 
throughout  Indian  country  (59  FR 
43956.  43958-43960  (August  25. 1994)). 
The  EPA's  authority  is  based  in  part  on 
the  general  purpose  of  the  Act,  which  is 
national  in  scope.  As  stated  in  section 
101(b)(1)  of  the  Act.  Congress  intended 
to  "protect  and  enhance  the  quality  of 
the  Nation 's  air  resources  so  as  to 
promote  the  public  health  and  welfare 
and  the  productive  capacity  of  its 
population"  (emphasis  added).  It  is 
clear  that  Congress  intended  for  the  Act 
to  be  a  "general  statute  applying  to  all 
persons  to  include  Indians  and  their 
property  interests."  See  Phillips 
Petroleum  Co.  v.  United  States  EPA,  803 
F.2d  545.  553-558  (10th  Cir.  1986) 
(holding  that  the  Safe  Drinking  Water 
Act  appUed  to  Indian  Tribes  and  lands 
by  virtue  of  being  a  nationally 
applicable  statute). 

Section  301(a)  of  the  Act  delegates  to 
EPA  broad  authority  to  issue  such 
regulations  as  are  necessary  to  carry  out 
the  functions  of  the  Act.  Further,  several 
provisions  of  the  Act  call  for  Federal 
issuance  of  a  program  where,  for 
example,  a  State  fails  to  adopt  a 
program,  adopts  an  inadequate  program, 
or  fails  to  adequately  implement  a 
required  program.  Siee,  e.g.,  sections 
110(c)  and  502  (d).  (e),  (i)  of  the  Act.  It 
follows  that  Congress  intended  that  EPA 
would  similarly  have  broad  legal 
authority  in  instances  when  Tribes 
choose  not  to  develop  a  program,  foil  to 
adopt  an  adequate  program,  or  fail  to 
adequately  implement  an  air  program 
authorized  under  section  301(d).  In 
addition,  section  301(d)(4)  of  the  Act 
empowers  the  Administrator  to  directly 
administer  Act  requiranents  so  as  to 


achieve  the  appropriate  purpose,  where 
Tribal  implementation  of  those 
requirements  is  inappropriate  or 
administratively  infeasible.  These 
provisions  of  the  Act  evince 
Congressional  intent  to  authorize  EPA  to 
directly  implement  programs  under  the 
Act  in  Indian  country  until  Tribes 
submit  approvable  programs. ' 

The  EPA  beheves  that  under  the  Act. 
Congress  intended  to  allow  eUgible 
Tribes  to  implement  programs  under  the 
Act  generally  up  to  the  limits  of  Indian 
country  and  to  authorize  EPA  to 
implement  the  Act  in  Indian  country 
where  a  Tribe  does  not  have  an 
approved  program.  The  Act  authorizes 
EPA  to  treat  a  Tribe  in  the  same  manner 
as  a  State  for  the  regulation  of  "air 
resources  within  the  exterior  boundaries 
of  the  reservation  or  other  areas  within 
the  tribe's  jurisdiction"  (section 
301(d)(2)(B)  (emphasis  added)).  The 
EPA  believes  that  this  statutory 
provision,  viewed  within  theoverall 
framework  of  the  Act,  reflects  a 
territorial  view  of  Tribal  jurisdiction 
and  authorizes  a  Tribal  role  for  all  air 
resources  within  the  exterior  boundaries 
of  Indian  reservations  without 
distinguishing  among  various  categories 
of  on-reservation  land.  In  the  proposed 
Tribal  authority  rule,  EPA  stated  its 
proposed  interpretation  that  the  Act 
grants  to  Tribes  approved  by  EPA  to 
administer  programs  imder  the  Act  in 
the  same  manner  as  States  authority 
over  all  air  resources  within  the  exterior 
boundaries  of  a  reservation  for  such 
programs  (59  FR  at  43958).  In  addition, 
based  on  section  301(d)(2)(B)  of  the  Act. 
EPA  proposed  that  a  Tribe  may  also  be 
able  to  implement  its  air  quality 
programs  on  off-reservation  lands  which 
are  within  its  jurisdiction  imder  Federal 
Indian  law.  generally  up  to  the  limits  of 
"Indian  country."  as  defined  in  18 
U.S.C.  1151:  id.  at  43960. 

The  EPA  is  proposing  to  interpret  the 
Act  as  generally  authorizing  EPA  to 
implement  the  title  V  program  even  in 
areas  of  Indian  country  where  a  State 
previously  may  have  been  able  to 
demonstrate  jurisdiction.  However,  the 
EPA  will  not  administer  and  enforce  a 
part  71  program  in  Indian  country  when 
an  operating  permits  program  for  the 
area  which  meets  the  requirements  of 
part  70  of  this  chapter  has  been  granted 
full  or  interim  approval  unless  such 
approval  is  later  withdrawn.  The  EPA 
believes  that  the  provisions  of  the  Act 
discussed  above  evince  a  Congressional 
preference  that  implementation  of  the 


'  The  EPA's  intorpretation  of  section  301(d)  U 
also  supported  by  the  legislative  history — S. 
Rap.l01-22S  (December  20.  1989).  page  80  (noting 
that  section  301(d)  of  the  Act  authorizes  EPA  to 
implement  Act  provisions  throughout  "Indian 
country"  where  tbara  i«  do  trHMi  pnigram).' 


Act  in  Indian  country  be  carried  out  by 
either  EPA  or  the  Tribes.  Even  where  a 
State  has  asserted  jujisdiction  over  an 
area  located  in  Indian  country  imder 
color  of  a  statement  of  general 
authorization  in  another  Federal  statute, 
the  Act  would  nonetheless  generally 
authorize  EPA  to  implement  a  title  V 
program  in  such  areas.  See  Adkins  v. 
Arnold,  235  U.S.  417.  420;  59  L.  Ed.  294. 
295;  35  S.  Ct.  118  (1914)  (noting  that 
"later  in  time"  statutes  should  take 
precedence). 

Today's  notice  is  consistent  with 
long-standing  EPA  policy  that  the 
Agency  will  administer  environmental 
programs  in  Indian  country  imtil  a  Tribe 
assumes  regulatory  responsibility.  See. 
e.g..  EPA's  1984  Policy  for  the 
Administration  of  Environmental 
Programs  on  Indian  Reservations, 
reaffirmed  by  EPA  Administrator 
Browner  in  1994. 

Where  there  is  a  dispute  as  to  whether 
a  particular  area  is  Indian  country,  EPA 
will  run  the  title  V  program  in  that  area 
until  the  dispute  is  satisfactorily 
resolved.  A  "Tribal  or  State  government 
that  wishes  to  dispute  whether  an  area 
is  or  is  not  within  Indian  country 
should  submit  to  the  appropriate 
Regional  Administrator  sufficient 
information  that  demonstrates  to  EPA's 
satisfaction  that  there  is  a  dispute.  The 
EPA  sohcits  comment  on  this  approach. 

IV.  Proposed  Changes  to  Regulatory 
Language 

The  EPA  today  proposes  to  add  a 
definition  of  the  term  "Indian  country" 
based  on  the  term  as  defined  in  18 
U.S.C.  1151.  The  EPA  notes  that 
although  the  definition  of  Indian 
country  appears  in  a  criminal  code,  it 
has  been  extended  to  dvil  judicial  and 
regulatory  jiuisdiction  [DeCoteau  v. 
District  Ck)unty  Court,  420  U.S.  425.  427 
n.  2  (1975);  40  CFR  144.3). 

In  addition.  EPA  proposes  to  delete 
the  definition  of  "Tribsil  area"  because 
EPA  beheves  it  is  more  consistent  with 
other  enviroimiental  regulations  to 
define  EPA's  jurisdiction  in  terms  of 
"Indian  coimtry."  The  use  of  both  terms 
may  create  confusion  as  well. 
Accordingly.  EPA  proposes  to  revise 
several  regulatory  provisions  that 
include  the  term  "Tribal  area," 
including  the  definition  of  "affected 
SUte"  in  §  71.1,  §  71.4(a).  §  71.4(b). 
S  71.4(b)(2)  through  (b)(4).  §  71.4(0. 
§  71.4(h)-(j),  §  71.8(a),  and  §  71.8(d). 

In  addition.  EPA  proposes  several 
regulatory  changes  that  result  from  the 
new  approach  that  are  different  than  the 
1995  proposal.  Briefly  suimnarized. 
these  changes  include  the  following. 
First,  proposed  §  71.4(b)(1)  that  referred 
to  Tribal  assertion  of  jurisdiction  would 


not  be  finalized  and  would  be  deleted 
in  its  entirety  since  a  Tribe's  assertion 
of  jurisdiction  is  not  a  relevant 
consideration  under  today's  proposal. 
Instead,  proposed  §  71.4(b)  would 
estabUsh  EPA's  authority  to  administer 
the  part  71  program  within  Indian 
country  irrespective  of  whether  the 
Tribe  estabhshed  its  jiuisdiction  over 
the  area.  Second,  consistent  with  the 
Agency's  pohcy  with  respect  to 
administering  environmental  programs 
in  Indian  country.  EPA  would  not 
soUdt  comment  on  the  boundaries  of 
the  program  through  a  rulemaking.  See. 
e.g..  40  CFR  144.3, 147.60(a)  (EPA 
administers  Underground  Injection 
Control  program  on  "Indian  lands," 
defined  equivalent  to  "Indian  country." 
Rather,  disputes  over  whether  a  specific 
source  was  subject  to  the  part  71 
program  would  be  resolved  in  the 
context  of  permitting  the  source. 
Therefore,  provisions  from  the  April 
1995  proposal  that  would  have  req\iired 
EPA  to  notify  appropriate  governmental 
entities  of  the  proposed  geographic 
boundaries  of  the  program  are 
inappropriate  and  will  be  withdrawn. 
The  EPA  sohcits  comments  on  this 
approach. 

The  EPA  beheves  that  most  sources  in 
Indian  cotmtry  are  located  vrithin 
reservation  boundaries  and  that  these 
sources  should  not  find  it  difficult  to 
determine  that  they  are  subject  to  the 
part  71  program.  TTie  Agency  will  rely 
on  boundaries  as  determined  by  the 
Bureau  of  Indian  Affairs  which  will 
provide  maps  of  reservations  upon 
request.  The  EPA  recognizes  that  some 
sources  may  be  imcertain  as  to  whether 
they  are  located  within  Indian  coimtry. 
Sources  that  are  unsure  of  whether  they 
are  located  in  Indian  country  should 
consult  the  appropriate  EPA  Regional 
office.  Prior  to  the  effective  date  of  the 
part  71  program  in  Indian  country,  the 
EPA  will  undertake  outreach  efforts  to 
notify  sources  that  they  are  subject  to 
the  program,  in  much  the  same  way  as 
States  have  notified  sources  that  they 
believed  were  subject  to  the  part  70 
program.  However,  EPA  may  fail  to 
identify  some  sources  within  Indian 
country.  Even  as  to  those  soim»s,  EPA 
reiterates  that  it  is  the  source's 
responsibility  to  ascertain  whether  or 
not  it  is  subject  to  the  part  71  program. 

The  Agency  will  pubUsh  in  the 
Federal  Register  a  notice  of  the  effective 
date  of  the  part  71  program  in  Indian 
country  as  required  by  §  71.4(g),  even 
where  the  default  effective  date  of 
November  15, 1997  has  not  been 
changed  for  a  given  area  within  Indian 
country.  The  Agency  solicits  comments 
on  what  additional  information  this 
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notice  should  contain  that  would  be 
helpful  to  sources. 

TTie  EPA  sohcits  comments  on 
whether  EPA  should  take  additional 
steps  to  provide  notice  to  sources  that 
they  are  located  in  Indian  country  and, 
if  so.  what  those  steps  would  be.  At  this 
time,  the  Agency  does  not  beUeve  there 
is  value  in  pubhshing  maps  and 
boundaries  of  reservations  because  the 
Agency  will  rely  on  the  boimdaries 
recognized  by  the  Bureau  of  Indian 
Affairs  which  are  available  upon  request 
from  that  Agency. 

In  addition.  EPA  is  adding  language  to 
clarify  §  71.4(b).  The  EPA  intended  that 
this  section  would  not  only  authorize 
early  implementation  of  the  part  71 
program  (in  advance  of  the  November 
15. 1997  default  effective  date  for  the 
program),  but  would  also  clarify  that 
EPA  will  administer  the  program  unless 
a  part  70  program  has  been  given  full  or 
interim  approval.  Given  that  the  1995 
proposed  language  is  less  than  clear  on 
this  point,  the  current  proposal  at 
section  71.4  explains  that  EPA  will 
administer  the  program  in  Indian 
country. 

V.  Administrative  Requirements 

A.  Docket 

The  docket  for  this  regulatory  action 
is  A-93-51.  All  the  documents 
referenced  in  this  preamble  fall  into  one 
of  two  categories.  They  are  either 
reference  materials  that  are  considered 
to  be  generally  available  to  the  pubhc, 
or  they  are  memoranda  and  reports 
prepared  specifically  for  this 
rulemaking.  Both  types  of  documents 
can  be  found  in  Docket  Number  A-93- 
51. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4. 1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milhon  or  more, 
adversely  and  materially  affiacting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  enviroimient. 
public  health  or  safiety.  or  State,  local  or 
Tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  MaterisJly  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  program  or  the  rights  and 
obUgation  of  redpioits  thereof 


(4)  Raise  novel  legal  or  pohcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  proposed  rule  is  not  a 
"significant"  regulatory  acticm  because 
it  does  not  raise  any  of  the  issues 
associated  with  "significant"  regulatory 
actions.  The  proposal  would  have  a 
negligible  effect  on  the  economy  and 
would  not  create  any  inconsistencies 
with  other  actions  by  other  agencies, 
alter  any  budgetary  impacts,  or  raise  any 
novel  legal  or  pohcy  issues.  This 
proposal  would  affect  EPA's  approach 
to  permitting  sources  in  Indian  country, 
assuring  that  all  title  V  sources  located 
in  Indian  country  will  be  subject  to  title 
V  permitting  requirements.  For  these 
reasons,  this  action  was  not  submitted 
to  OMB  for  review. 

C.  Regulatory  Flexibility  Act 
Compliance 

The  Regulatory  Flexibihty  Act  (5 
U.S.C  601)  reqiures  EPA  to  consider 
potential  impacts  of  proposed 
regulations  on  small  entities.  If  a 
preUminary  analysis  indicates  that  a 
proposed  regulation  would  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities, 
then  a  regulatory  flexibihty  analysis 
must  be  pre{>ared. 

The  original  part  70  rule  and  the 
recently  proposed  revisions  to  part  70 
were  determined  to  not  have  a 
significant  adverse  impact  on  a 
substantial  number  of  small  entities.  See 
57  FR  32250.  32294  (July  21. 1992),  and 
60  FR  45530. 45563  (August  31. 1995). 
Similarly,  a  regulatory  flexibihty 
screening  analysis  of  the  part  71  nde 
revealed  that  the  rule  would  not  have  a 
significant  adverse  impact  on  a 
substantial  number  of  small  entities, 
since  few  small  entities  would  be 
subject  to  part  71  permitting 
requirements  as  a  result  of  die  rule's 
defierral  of  the  requirement  to  obtain  a 
permit  for  nonmajor  sources.  See  61  FR 
34202.  34227  (July  1,  1996). 

The  prior  screening  analyses  for  the 
part  70  and  part  71  rule  was  done  on  a 
nationwide  basis  without  regard  to 
whether  sources  were  located  within 
Indian  country  and  are.  therefore, 
apphcable  to  sources  in  Indian  country. 
Accordingly.  EPA  beheves  that  the 
screening  analyses  are  vahd  for 
piuposes  of  today's  proposal.  And  since 
the  screening  analyses  for  the  prior  rules 
found  that  the  part  70  and  71  rules  as 
a  whole  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  today's  rule,  which  may  affect 
a  much  smaller  number  of  entities  than 
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affected  by  the  earlier  rules,  also  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  reasons  for  this  conclusion  are 
discussed  in  more  detail  below. 

At  this  time,  no  nonmajor  sources  are 
required  by  part  71  to  obtain  an 
operating  permit.  The  Agency  has  also 
issued  several  poUcy  memoranda 
explaining  or  providing  mechanisms  for 
soiuces  to  become  "synthetic  minors" 
whereby  the  source  is  recognized  for  not 
emitting  pollutants  in  major  quantities. 
The  sources  thereby  avoid  the 
requirement  to  obtain  a  part  71  permit. 

Because  of  the  deferral  of  permitting 
requirements  for  nonmajor  sources, 
today's  proposal  would  affect  only  a 
small  number  of  sources.  Althou^  firm 
figures  on  the  number  of  title  V  sources 
in  Indian  country  are  not  available, 
preliminary  estimates  suggest  that  there 
may  be  only  approximately  100  major 
sources,  and  450  nonmajot  sources  (for 
which  permitting  requirements  would 
be  deferred). 

Consequently,  I  hereby  certify  that 
today's  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

D.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  currently 
contained  in  the  part  71  requirements 
pubhshed  )uly  1, 1996  (61  FR  34202) 
under  the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
and  has  assigned  OMB  control  number 
2060-0336.  The  additional  information 
collection  requirements  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  OMB.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1713.03)  and 
a  copy  may  be  obtained  from  Sandy 
Farmer,  Regulatory  Information 
Division;  U.S.  Environmental  Protection 
Agency  (2137):  401  M  St..  SW.. 
Washington.  IX  20460  or  by  calling 
(202) 260-2740. 

The  information  is  planned  to  be 
collected  to  enable  EPA  to  carry  out  its 
obUgations  under  the  Act  to  determine 
which  sources  in  Indian  country  are 
subject  to  the  Federal  Operating  Permits 
Program  and  what  requirements  should 
be  included  in  permits  for  sources 
subject  to  the  program.  Responses  to  the 
collection  of  information  will  be 
mandatory  under  §  71.5(a)  which 
requires  owners  or  operators  of  sources 
subject  to  the  program  to  submit  a 
timely  and  complete  permit  appUcation 
and  under  §§  71.6  (a)  and  (c)  which 
require  that  permits  include 
requiremfflits  related  to  recordkeeping 
and  reporting.  As  provided  in  42  U.S.C 


7661(e),  sources  may  assert  a  business 
confidentiality  claim  for  the  information 
collected  imder  section  1 14(c)  of  the 
Act. 

Today's  proposal  would  impose 
information  collection  request 
requirements  on  approximately  100 
sources  in  Indian  country.  On  a  per 
source  basis,  the  burden  would  be 
identical  to  the  burden  for  sources 
cturently  subject  to  part  71 
requirements.  In  the  current  Information 
Collection  Request  (ICR)  document  for 
the  part  71  rule,  EPA  estimates  that  the 
annual  burden  per  source  is  329  hours, 
and  the  annual  burden  to  the  Federal 
government  is  243  hours  per  source. 
Therefore,  the  impact  of  today's 
proposal  would  he  that  sources  will 
inciir  an  additional  32,900  burden  hours 
per  year,  and  EPA  will  incur  an 
additional  24,300  burden  hours  per 
year.  The  total  annuahzed  cost  would  be 
$18,425  per  source  or  $1,842,500. 

Today  s  rule  imposes  no  burden  on 
State  and  local  agencies.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utiUze  technology  and 
systems  for  the  purposes  of  collecting, 
vahdating,  and  verifying  information; 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  vahd  OMB  control 
nimiber.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15. 

E.  Unfunded  Mandates  Reform  Act 

Today's  action  impKises  no  costs  on 
State,  local,  and  Tribal  governments.  It 
changes  the  Agency's  approach  to 
issuing  permits  to  sources  in  Indian 
country  and  eliminates  the  requirement 
that  Indian  Tribes  establish  their 
jurisdiction  prior  to  EPA  administering 
the  Federal  operating  permits  program 
in  Indian  country. 

The  EPA  has  estimated  in  the  ICR 
document  that  the  Federal  operating 
permits  program  rule  promulgated  in 
July  1996  would  cost  the  private  sector 
$37.9  milhon  per  year.  See  61  FR  34202, 


34228  (July  1,  1996).  hi  the  ICR,  EPA 
estimates  costs  based  on  sources  that 
would  be  subject  to  part  71  permitting 
requirements  in  eight  States,  but 
overestimates  the  number  of  these 
sources  for  purposes  of  slmphfying  the 
analysis.  See  61  FR  34202,  34227  (July 
1. 1996).  The  overestimate  of  the 
number  of  sources  is  nearly  as  large  as 
the  nimiber  of  new  sources  covered  in 
today's  proposal.  Consequently,  EPA 
believes  today's  proposal  would 
increase  the  direct  cost  of  the  part  71 
rule  for  industry  to  $38.3  miUlon.  This 
estimate  is  based  on  the  average  cost  of 
compliance  per  source  and  the  number 
of  sources  in  Indian  country  that  were 
not  accounted  for  in  the  original 
estimate.  The  EPA  has  determined  that 
today's  action  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  Tribal 'governments, 
in  the  aggregate,  or  the  private  sector,  in 
any  1  year.  Therefore,  the  Agency 
concludes  that  it  Is  not  required  by 
section  202  of  the  Unfunded  Mandates 
Reform  Act  of  1995  to  provide  a  written 
statement  to  accompany  this  regulatory 
action. 

List  of  Subjects  40  CFR  Put  71 

Environmental  protection.  Operating 
permits.  Indian  Tribes. 

Dated.  March  17. 1997. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below. 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Antliority:  42  U.S.C  7401  et  seq. 

Subpart  A — [Amended] 

2.  Section  71.2  is  proposed  to  be 
amended  by  revising  paragraphs  (1)  and 
(2)  of  the  definition  of  "Affiected  State" 
and  by  adding  the  definition  of  "Indian 
country"  as  follows: 

171.2    DennlUons. 

•         *         •         •         * 

Affected  States  are: 

(1)  All  States  and  areas  within  Indian 
country  subject  to  a  part  70  or  part  71 
program  and  that  are  contiguous  to  the 
State  or  the  area  within  Indian  country 
in  which  the  permit,  permit 
modification,  or  permit  renewal  is  being 
proposed;  or  that  are  within  50  miles  of 
the  permitted  source.  A  Tribe  shall  be 
treated  in  the  same  manner  as  a  State 
under  this  paragraph  (1)  only  if  EPA  has 


determined  that  the  Tribe  is  an  eUgible 
Tribe. 

(2)  The  State  or  area  within  Indian 
country  subject  to  a  part  70  or  part  71 
program  in  which  a  part  71  permit, 
permit  modification,  or  permit  renewal 
is  being  proposed.  A  Tribe  shall  be 
treated  in  the  same  manner  as  a  State 
under  this  paragraph  (2)  only  if  EPA  has 
determined  that  the  Tribe  is  an  eUgible 
Tribe. 

•  •        •        •       • 

Indian  country  means: 

(1)  All  land  within  the  limits  of  any 
Indian  reservation  under  the 
jurisdiction  of  the  United  States 
government,  notwithstanding  the 
issuance  of  any  patent,  and  including 
rights-of-way  running  through  the 
reservation; 

(2)  All  dependent  Indian  communities 
within  the  borders  of  the  United  States 
whether  within  the  original  or 
subsequently  acquired  territory  thereof, 
and  whether  within  or  without  the 
limits  of  a  State;  and 

(3)  All  Indian  allotments,  the  Indian 
titles  to  which  have  not  been 
extinguished,  including  rights-of-way 
running  through  the  same. 

•  *        •        *        • 

2.  Section  71.4  is  proposed  to  be 
amended  by  revising  paragraph  (a) 
introductory  text,  revising  paragraph  (b). 
revising  paragraph  (f),  revising 
paragraph  (h).  revising  paragraph  (i) 
introductory  text,  and  revising  the  first 
sentence  of  paragraph  (j),  to  read  as 
follows: 

f71.4    Program  ImptomentoMon. 

(a)  Part  71  programs  for  States.  The 
Administrator  will  administer  and 
enforce  a  full  or  partial  operating 
permits  program  for  a  State  (excluding 
Indian  coimtry)  in  the  following 
situations: 


(b)  Part  71  proffwns  for  Indian 
country.  By  November  15. 1997,  the 
Administrator  will  administer  and 
enforce  an  operating  permits  program  in 
Indian  country,  as  defined  in  §  71.2. 
when  an  operating  permits  program  for 


the  area  which  meets  the  requirements 
of  part  70  of  this  chapter  has  not  been 
granted  full  or  interim  approval  by  the 
Administrator.  The  Administrator  may 
administer  an  operating  permits 
program  in  Indian  cotmtiy  in  advance  of 
that  date. 

(1)  [Reserved). 

(2)  The  effective  date  of  a  part  71 
program  in  Indian  country  ^lall  be 
November  15,  1997. 

(3)  Notwithstanding  paragraph  (b)(2) 
of  this  section,  the  Administrator,  in 
consultation  with  the  governing  body  of 
the  affected  Indian  Tribe,  may  adopt  an 
earUer  effective  date. 

(4)  Notwithstanding  paragraph  (1)(2) 
of  this  section,  within  2  years  of  the 
effective  date  of  the  part  71  program  in 
Indian  country,  the  Administrator  shall 
take  final  action  on  permit  apphcations 
from  part  71  sources  that  are  submitted 
within  the  first  full  year  after  the 
effective  date  of  the  part  71  program. 

•  •        •        •        * 

(f)  Use  of  selected  provisions  of  this 
part.  The  Administrator  may  utilize  any 
or  aU  of  the  provisions  of  this  part  to 
administer  die  permitting  process  for 
individual  sources  or  take  action  on 
individual  permits,  or  may  adopt, 
through  rulemaking,  portions  of  a  State 
or  Tribal  program  in  combination  with 
provisions  of  this  part  to  administer  a 
Federal  program  for  the  State  or  in 
Indian  coimtry  in  substitution  of  or 
addition  to  the  Federal  program 
otherwise  required  by  this  part 

*  «        •        •        « 

(h)  Effect  of  limited  deficiency  in  the 
State  or  Tribal  program.  The 
Administrator  may  administer  and 
enforce  a  part  71  program  in  a  State  or 
within  Indian  coimtry  even  if  only 
limited  deficiencies  exist  either  in  the 
initial  program  submittal  for  a  State  or 
eUgible  Tribe  under  part  70  of  this 
chapter  or  In  an  existing  State  or  Tribal 
program  that  has  been  approved  under 
part  70  of  this  chapter. 

(i)  Transition  plan  for  initial  permits 
issuance.  If  a  full  or  partial  part  71 
program  becomes  effective  in  a  State  or 
within  Indian  country  prior  to  the 


issuance  of  part  70  permits  to  all  part  70 
sources  under  an  existing  program  that 
has  been  approved  under  part  70  of  this 
chapter,  the  Administrator  shall  take 
final  action  on  Initial  permit 
apphcations  for  all  j>art  71  sources  in 
accordance  with  the  following  transition 
plan. 
•        •        •        •       • 

(j)  Delegation  of  part  71  program.  The 
Administrator  may  promulgate  a  part  71 
program  in  a  State  or  Indian  country 
and  delegate  part  of  the  responsibihty 
for  administering  the  part  71  program  to 
the  State  or  eligible  Tribe  in  accordance 
with  the  provisions  of  §  71.10;  however, 
delegation  of  a  part  of  a  program  will 
not  constitute  any  type  of  approval  of  a 
State  or  Tribal  operating  permits 
program  under  part  70  of  this  chapter. 


3.  Section  71.8  is  proposed  to  be 
amended  by  revising  the  first  sentence 
of  paragraph  (a)  and  revising  paragraph 
(d)  as  follows: 

S71J   Aftodwl  State  rmriew. 

(a)  Notice  of  draft  permits.  Whmi  a 
part  71  operating  permits  program 
becomes  effective  in  a  State  or  within 
Indian  country,  the  permitting  authority 
shall  provide  notice  of  each  chaft  permit 
to  any  affected  State,  as  defined  in 
§  71.2  on  or  before  the  time  that  the 
permitting  authority  provides  this 
notice  to  the  pubUc  pursuant  to  §  71.7 
or  71.11(d)  except  to  the  extent  §  71.7(e) 
(1)  or  (2)  requires  the  timing  of  the 
notice  to  be  different.  •  •  • 


(d)  Notice  provided  to  Indian  Tribes. 
The  permitting  authority  shall  provide 
notice  of  each  draft  permit  to  any 
federally  recognized  Indian  Tribe  in  an 
area  contiguous  to  the  jurisdiction  in 
which  the  part  71  permit  is  proposed  or 
is  within  50  miles  of  the  permitted 
source  and  whose  air  quaUty  may  be 
affiected  by  the  permitting  action. 

[FR  Doc  97-7219  Filed  3-20-97;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  302-1  and  302-5 
[FIR  AnwndrrMnt  58  ] 

RIN  3000^020 

Federal  Travel  Regulation;  Fixed 
Amount  Relmbursefnent  for  Temporary 
Quarters  Sutjsistance  Expenses 

AQENCY:  Office  of  Govemmentwide 
Policy.  GSA. 

ACTXM:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
allow  an  agency  to  pay  a  fixed  amount 
for  temporary  quarters  subsistence 
expenses.  This  amendment  will  save  the 
Government  money  by  easing  the 
burden  of  processing  relocation  claims 
and  will  increase  employee  satisfaction 
with  the  relocation  process. 

DATES:  This  final  rule  is  effective  March 
22.  1997,  and  applies  to  an  employee 
whose  effective  date  of  transfer  (date  the 
employee  reports  for  duty  at  the  new 
official  station)  is  on  or  after  March  22. 
1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  A.  Clauson,  Travel  and 
Transportation  Management  Policy 
Division  (MTT).  Washington,  DC  20405. 
telephone  202-501-0299. 

SUPPtEMENTARY  INFORMATION:  A  multi- 
agency  travel  reinvention  task  force  was 
organized  in  August  1994  under  the 
auspices  of  the  Joint  Financial 
Management  Improvement  Program 
(JFMIP)  to  reengineer  Federal  travel 
rules  and  procedures.  The  task  force 
developed  25  recommended  travel 
management  improvements  published 
in  a  JFMIP  report  entitled  Improving 
1  ravel  Management  Govemmentwide, 
dated  December  1995.  On  September  23. 
1996,  the  President  signed  into  law  the 
Federal  Employee  Travel  Reform  Act  of 
1996  (Pub.  L.  104-201).  which  included 
8  legislative  changes  recommended  by 
the  JFMIP  to  improve  travel  and  the 
dehvery  of  relocation  services. 

This  amendment  implements  section 
1712  of  the  Act.  which  provides  the 
General  Services  Administration  (GSA) 
authority  to  issue  regulations  that 
authorize  agencies  to  reimburse  a 
transferred  employee  a  fixed  amount  for 
temporary  quartera  subsistence 
expenses  (TQSE).  This  amendment  is 
written  in  the  "plain  EngUsh"  style  of 
regulation  writing  as  a  continuation  of 
GSA  s  effort  to  make  the  FTR  easier  to 
understand  and  to  use. 


How  does  this  amoidment  change  the 
allowance  for  temporary  quarters 
subsistence  expenses? 

This  amendment  permits  agencies  to 
reimburse  employees  a  fixed  amount 
without  requiring  receipts  for  TQSE.  In 
addition  to  the  plain  English  formatting, 
this  amendment  also  refines  the  ciurent 
actual  expense  method  of  reimbiu^ing 
TQSE. 

When  will  I  receive  a  fixed  amount  fbr 
temporary  quarters  subsistence 
expenses? 

Yoiu-  agency  decides  whether  it  will 
offer  you  the  "fixed  amount"  method  of 
reimbursement  for  TQSE.  If  your  agency 
offers  you  the  fixed  amount  option,  you 
may  choose  between  it  and  the 
traditional  method  under  which  you  are 
reimbursed  your  actual  TQSE  within  a 
maximum  ceihng  which  requires  you  to 
dociunent  your  expenses. 

How  does  this  amendment  change  the 
actual  expense  method  of  reimbursing 
TQSE? 

This  amendment  makes  two  principal 
changes  to  the  actual  expense  method  of 
reimburaing  TQSE.  First,  the  maximum 
daily  amounts  are  now  expressed  in 
decimal  format  instead  of  the  previous 
format  which  depicted  them  as  fractions 
of  the  apphcable  per  diem  rate.  Note 
that  the  new  decimal  maximum  daily 
amounts  in  some  cases  vary  &om  the 
previous  fractional  equivalents.  For 
example,  the  new  maximum  daily 
amount  for  an  accompanied  spouse  and/ 
or  a  child  12  yean  or  older  during  the 
initial  30-day  period  of  temporary 
quartera  occupancy  is  .75  of  the 
appUcable  per  diem  rate  instead  of  two-> 
thiids  of  that  rate. 

The  new  maximum  daily  amount 
allowed  for  a  child  under  1 2  during  any 
period  of  temporary  quartera  occupancy 
subsequent  to  the  initial  30-day  period 
will  be  .4  of  the  applicable  per  diem  rate 
instead  of  two-thiids  of  one-half  of  that 
rate. 

Second,  an  agency  now  may  authorize 
an  extension  of  the  temporary  quarters 
period  regardless  of  when  the 
compelling  reason(s)  occur.  The  FTR 
previously  required  that  compelling 
reasons  occur  during  the  initial  period 
of  temporary  quartera.  This  amendment 
eliminates  that  requirement. 

What  is  the  '^Uin  English"  style  of 
regulation  writing? 

The  "plain  English"  style  of 
regulation  writing  is  a  new,  simpler  to 
read  and  understand,  question  and 
answer  regulatory  format.  Questions  are 
in  the  firat  person,  and  answen  are  in 
the  second  person.  GSA  uses  a  "we" 
question  when  referring  to  an  agency 


and  an  "I"  question  when  referring  to 
the  employee. 

How  does  the  plain  English  style  of 
regulation  writing  affect  employees? 

A  question  and  its  answer  combine  to 
estabhsh  a  rule.  The  employee  and  the 
agency  must  follow  the  language 
contained  in  both  the  question  and  its 
answer. 

GSA  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866 
of  September  30,  1993.  This  final  rule  is 
not  required  to  be  pubUshed  in  the 
Federal  Register  for  notice  and 
comment.  Therefore,  the  Regulatory 
FlexibiUty  Act  does  not  apply.  This  rule 
also  is  exempt  from  Congressional 
review  prescribed  under  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Sabjects  in  41  CFR  Parts  302-1 
and  302-5 

Government  employees.  Travel  and 
transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  chapter  302  is 
amended  as  follows: 

PART  302-1— APPLICABILITY, 
GENERAL  RULES,  AND  EUGIBILTTY 
CONDITIONS 

1.  The  authority  citation  for  part  302- 
1  is  revised  to  read  as  follows: 

Autborit3n  5  U.S.C.  5738;  20  U.S.C  905(a); 
E.O.  1 1609,  36  FR  13474,  3  CFR,  1971-1975 
Comp.,  p.  586. 

Subpart  A — New  Appointees  and 
Transferred  Employees 

1302-1.7    [AmMMtod] 

2.  Section  302-1.7  is  amended  by 
removing  the  reference  "§  302-5. 2(h)" 
in  paragraph  (a)  and  adding  in  its  place 
the  reference  "§  302-5.4(b)" 

3.  Section  302-1.14  is  amended  by 
revising  paragraph  (a](3)(ui)  to  read  as 
follows: 

f  302-1.14    Uee  of  funds. 

(a)*  *  • 

(3)*  •  • 

(iii)  Subsistence  while  occupying 
temporary  quartera  as  set  forth  in  §  302- 
5.15  of  this  chapter; 

4.  Part  302-5  is  revised  to  read  as 
follows: 

PART  302-6— ALLOWANCE  FOR 
TEMPORARY  QUARTERS 
SUBSISTENCE  EXPENSES 

Subpart  A— General  Rules 

Sec 

302-5.1     What  are  "temporary  quarters"? 
302-5.2     What  are  "temporary  quarters 
subsistence  expenses  (TQSE)'7 


302-5. 3    What  is  the  purpose  of  the  TQSE 

allowance? 
302-5.4    Am  I  eligible  for  a  TQSE 

allowance? 
302-5.5    Who  is  not  eligible  for  a  TQSE 

alloMrance? 
302-5.6    Must  my  agency  authorize  payment 

of  a  TQSE  allowance? 
302-5.7    Under  what  circumstances  will  I 

receive  a  TQSE  allowance? 
302-5.8    Who  may  occupy  temporary 

quarters  at  Government  expense? 
302-5.9    Where  may  I/we  occupy  temporary 

quarters  at  Government  expense? 
302-5.10    May  my  immediate  family  and  1 

occupy  temporary  quarters  at  different 

locations? 
302-5 . 1 1    What  methods  may  my  agency 

use  to  reimbiuse  me  for  TQSE?       • 
302-5.12    Must  I  document  my  TQSE  to 

receive  reimbursement? 
302-5.13    How  soon  may  1/ we  begin 

occupying  temporary  quarters  at 

Govenunent  expense? 
302-5.14    How  is  my  TQSE  allowance 

affected  if  my  tempxtrary  quarters 

become  my  permanent  residence 

quarters? 
302-5. 1 5    May  I  receive  an  advance  of  ftuds 

for  TQSE? 
302-5.16     May  I  receive  a  TQSE  allowance 

if  I  am  receiving  another  subsistence 

expenses  allowance? 
302-5.17    Am  I  eligible  for  a  TQSE 

allowance  if  1  transfer  to  a  foreign  area? 
302-5.18    May  I  be  reimbursed  for  local 

transportation  expenses  incurred  while  I 

am  occupying  temporary  quarters? 

Subpert  B— Actual  TQSE  Method  of 
Reimbursement 

302-5.100    What  am  I  paid  under  the  actual 

TQSE  reimbursement  method? 
302-5.101     May  my  agency  reduce  my  TQSE 

allowance  below  the  "maximum 

allowable  amount'7 
302-5.102    What  is  the  "applicable  per  diem 

rate"  under  the  actual  TQSE 

reimbursement  method? 
302-5.103    What  is  the  latest  the  period  for 

which  I  claim  actual  TQSE 

reimbursement  may  begin? 
302-5.104    How  long  may  I  be  authorized  to 

claim  actual  TQSE  reimbiusement? 
302-5.105    What  is  a  "compelling  reason" 

warranting  extension  of  my  authorized 

period  for  claiming  actual  TQSE 

reimbursement? 
302—5. 106    May  I  interrupt  occupancy  of 

temporary  quarters? 
302-5. 107    What  effect  do  partial  days  of 

tempcwary  quarters  occupancy  have  on 

my  authorized  period  for  claiming  actual 

TQSE  reimbursement? 
302-5.108    When  does  my  authorized 

period  for  claiming  actual  TQSE 

reimbursement  end? 
302-5. 109    May  the  period  for  which  I  am 

authorized  to  claim  actual  TQSE 

reimbursement  for  myself  be  different 

horn  that  of  my  immediate  feraily? 
302-5.1 10    What  effect  do  partial  days  have 

on  my  actual  TQSE  reimbursement? 


302-5.111     May  I  and/or  my  immediate 
femily  occupy  temporary  quarters  longer 
than  the  p>eriod  for  whidi  I  am 
authorized  to  claim  actual  TQSE 
reimbursement? 

Subpart  C— Hxed  Amount  Reimtxirsement 

302-5.200    What  am  I  paid  under  the  fixed 

amount  reimlnusement  method? 
302-5.201     How  do  I  determine  the  amount 

of  my  payment  imder  the  fixed  amount 

reimbursement  method? 
302-5.202    Will  I  receive  additional  TQSE 

reimbursement  if  my  fixed  amount  is  not 

adequate  to  cover  my  TQSE? 

Subpert  D— Agency  ReaponsibUitiee 

302-5.300    How  should  we  administer  the 

TQSE  allowance? 
302-5.301    What  governing  policies  must 

we  establish  for  the  TQSE  allowance? 
302—5.302     Under  what  circumstances  may 

we  authorize  the  TQSE  allowance? 
302-5.303    What  factors  should  we  consider 

in  determining  whether  the  TQSE 

allowance  actually  is  necessary? 
302-5.304    What  fectors  should  we  consider 

in  determining  whether  to  offer  an 

employee  the  fixed  amount  TQSE 

reimbursement  option? 
302-5.305    What  factors  should  we  consider 

in  determining  whether  quarters  are 

temp>orary? 

Authiuity:  5  U.S.C  5738;  20  U.S.C  905(a); 
E.O.  11609,  36  FR  13474,  3  CFR,  1971-1975 
Comp.,  p.  586. 

Subpert  A— General  Rules 

Note  to  siibpart  A:  Use  of  the  pronouns  "I" 
and  "you"  throughout  this  subpart  refers  to 
the  employee. 

S  302-6.1    What  are  "temporary  (^jartars"? 

The  term  "temporary  quartera"  refera 
to  lodging  obtained  for  the  purpose  of 
temporary  occupancy  from  a  private  or 
commercial  source. 

§302-6.2    What  are  "temporary  quarters 
sutMlstence  expenses  (TQSE)"7 

'Temporary  quartera  subsistence 
expenses"  or  "TQSE"  are  subsistence 
expenses  incurred  by  an  employee  and/ 
or  his/her  immediate  family  while 
occupyiag  temporary  quartera.  TQSE 
does  not  include  local  transportation 
expenses  incurred  during  occupancy  of 
temporary  quartera  (see  §  302-5.18  for 
det^ls). 

f30e-&3    WTiMlettte  purpose  of  the  TQSE 
eNowsnce? 

The  TQSE  allowance  is  intended  to 
reimburse  an  employee  reasonably  and 
equitably  for  subsistence  expenses 
incurred  when  it  is  necessary  to  occupy 
temporary  quartera. 

1302-6.4   Ami  eligible  for  s  TQSE 


(a)  Your  new  official  station  is  located 
within  the  United  States,  its  territories 
or  possessions,  the  Commonwealths  of 
Puerto  Rico  or  the  Northern  Mariana 
Islands,  or  the  former  Canal  Zone  area 
(i.e.,  areas  and  installations  in  the 
Repubhc  of  Panama  made  available  to 
the  United  States  ptusuant  to  the 
Panama  Canal  Treaty  of  1977  and 
related  agreements  (as  described  in  22 
U.S.C.  3602(a)));  and 

(b)  Your  old  and  new  official  stations 
are  40  miles  or  more  apart  (as  measured 
by  map  distance)  via  a  usually  traveled 
surfece  route. 

$302-6.5    WhoisnotsllgibteforsTQSE 
aNoirance? 

New  appointees,  employees  assigned 
under  the  Government  Employees 
Training  Act  (5  U.S.C.  4109).  and 
employees  returning  from  an  overseas 
assignment  for  the  purpose  of  separation 
are  not  eUgible  for  a  TQSE  allowance. 

$302-6.6    Must  my  agency  eutliortze 
peyment  of  a  TQSE  aUewance? 

No,  your  agency  determines  whether 
it  is  in  the  Government's  interest  to  pay 
TQSE. 

$302-6.7    Under  whet  drcumstsnceswW  I 
receive  a  TQSE  allowanoe? 

You  will  receive  a  TQSE  allowance  if: 

(a)  Your  agency  authorizes  it  before 
you  occupy  the  temporary  quartera  (the 
agency  authorization  must  specify  the 
period  of  time  allowed  for  you  to 
occupy  temporary  quartera);  and 

(b)  You  have  signed  a  service 
agreement;  and 

(c)  You  meet  any  additional 
conditions  your  agency  has  estabUshed. 

$302-6.8    Who  may  occupy  temporary 
quarters  st  Government  expenes? 

Only  you  and/or  your  immediate 
fiamily  may  occupy  temporary  quartera 
at  Government,  expense. 

$302-6.9    WIter*  may  Vwe  occupy 
temporary  quarters  at  Government 

You  and/or  your  immediate  family 
may  occupy  temporary  quartera  at 
Government  expense  within  reasonable 
proximity  of  your  old  and/ or  new 
official  stations.  Neither  you  nor  your 
immediate  family  may  be  reimbursed 
for  occupying  temporary  quartera  at  any 
other  location,  unless  justified  by 
special  circumstances  that  are 
reasonably  related  to  your  transfer. 

§302-6.10    MaymyhnoMdMsfamHyandl 
occupy  temporary  quarters  st  dWIscent 


You  are  eUgible  for  a  TQSE  allowance 
if  you  are  an  employee  who  is 
authorized  to  transfer;  and 


Yes.  For  example,  if  you  must  vacate 
your  home  at  the  old  official  station  and 
report  to  the  new  official  station  and 
your  family  remains  behind  until  the 


IMI 
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end  of  the  school  year,  you  may  need  to 
occupy  temporary  quarters  at  the  new 
official  station  while  your  ffunily 
occupies  temporary  quarters  at  the  old 
official  station. 

$302-6.11    What  methods  may  my  agency 
u«a  to  ralmburae  ma  for  TQSE7 

Your  agency  will  reimburse  you  for 
TQSE  under  the  actual  expense  method 
unless  it  permits  the  "fixed  amount" 
reimbursement  method  as  an 
alternative.  If  your  agency  makes  both 
methods  available  to  you,  you  may 
select  the  one  you  prefer. 

$302-6.12    Must  I  document  my  TQSE  to 
racaiva  ratmburaamant? 

For  fixed  amount  TQSE 
reimbiu'sement,  you  do  not  document 
your  TQSE.  For  actual  TQSE 
reimbursement,  you  must  dociunent 
your  TQSE  by  itemizing  each  expense 
and  providing  receipts  as  required  by 
FTR  S  301-11.3(c)  of  this  subtitle. 

$302-6.13    How aoon  may  V«M  begin 
occupying  lamporary  quarters  at 
Qovammant  expanaa? 

As  soon  as  your  agency  has 
authorized  you  to  receive  a  TQSE 
allowance  and  you  have  signed  a  service 
agreement. 

$302-6.14    How  la  my  TQSE  allowanca 
aflactad  If  my  temporary  quarters  become 
my  permanent  raaldanca  quarters? 

If  your  tem{>orary  quarters  become 
your  permanent  residence  quarters,  you 
may  receive  a  TQSE  allowance  only  if 


you  show  in  a  manner  satisfactory  to 
your  agency  that  you  initially  intended 
to  occupy  the  quarters  temporarily. 

$  302-6.15    May  I  receive  an  advance  of 
funds  for  TQSE7 

Yes.  If  auUiorized  in  accordance  with 
§  302-1. 14(a)  of  this  chapter,  your 
agency  may  advance  the  amount  of 
funds  necessary  to  cover  your  estimated 
TQSE  expenses  for  up  to  30  days.  Your 
agency  subsequently  may  advance 
additional  funds  for  periods  up  to  30 
days. 

$302-6.16    May  I  recaiva  a  TQSE  allowance 
If  I  am  receiving  another  subsistence 
axpenaaa  ailowanca? 

No,  with  one  exception.  You  may 
receive  a  cost-of-Uving  allowance 
payable  under  5  U.S.C.  5941  in  addition 
to  a  TQSE  allowance. 

$302-6.17    Am  I  eilgibta  for  a  TQSE 
sMowarKa  if  I  transfer  to  a  foreign  aree? 

No.  You  may  not  receive  a  TQSE 
allowance  under  this  part  when  you 
transfer  to  an  area  outside  the  United 
States,  its  territories  or  possessions,  the 
Commonwealths  of  Puerto  Rico  or  the 
Northern  Mariana  Islands,  or  the  former 
Canal  Zone  area  (i.e.,  areas  and 
installations  in  the  Repubhc  of  Panama 
made  available  to  the  United  States 
pursuant  to  the  Panama  Canal  Treaty  of 
1977  and  related  agreements  (as 
described  in  22  U.S.C  3602(a))). 
However,  you  may  quaUfy  for  a 
comparable  allowance  under  the 
Standardized  Regulations  (Government 


Civilians,  Foreign  Areas)  prescribed  by 
the  State  Department. 

$302-6.18    Mey  I  be  reimbursed  for  local 
transportation  expenses  incurred  while  I  am 
occupying  temporary  quarters? 

Generally  not.  Local  transportation 
expenses  are  not  TQSE,  and  there  is  no 
authority  to  pay  them  as  such.  You  may, 
however,  be  reimbursed  under  part  301- 
2  of  this  subtitle  for  necessary 
transportation  expenses  if  you  perform 
local  official  business  travel  while  you 
are  occupying  temporary  quarters. 

Subpart  B— Actual  TQSE  Method  of 
Reimbursement 

Note  to  subpart  B:  Use  of  the  pronouns  "I" 
and  "you"  throughout  this  subpart  refers  to 
the  employee. 

$302-6.100    What  am  I  paid  under  the 
actual  TQSE  raimtwrsement  matltod? 

Your  agency  will  pay  your  actual 
TQSE  incurred,  provided  the  expenses 
are  reasonable  and  do  not  exceed  the 
maximum  allowable  amount.  The 
"maximum  allowable  amount"  is  the 
"maximum  daily  amount"  multiplied 
by  the  number  of  days  you  actually 
inctu-  TQSE  not  to  exceed  the  number  of 
days  authorized,  taking  into  account 
that  the  rates  change  after  30  days  in 
temporary  quarters.  The  "maximum 
daily  amount"  is  determined  by  adding 
the  rates  in  the  following  table  for  you 
and  each  member  of  your  immediate 
family  authorized  to  occupy  temporary 
quarters: 


The  "maximum  daiiy  amounT  of  TQSE  under  the  actual  expense  mettKXi  that 

For 

You  and/or  your  unaccompanied 
spouse*  may  receive  is 

Your  acconpanied  spouse  or  a 
member  of  your  immediate  family 
wtK)  is  age  12  or  older  may  re- 
ceive is 

A  member  of  your  immediate  fam- 
ily wtK)  is  under  396  12  may  re- 
ceive IS 

The  first  30  days  of  temporary 

quarters. 
Any  addWonal  days  of  temporary 

quarters. 

The  appiicabie  per  diem  rate 

.75  times  the  appiicabie  per  dem 
rate. 

.75  times  ttie  appiicabie  per  diem 

rate. 
.5  times  the  appiicabie  per  diem 

rate. 

.5  times  the  applicable  per  diem 

rate. 
.4  times  ttie  applicat)le  per  diem 

rate. 

(That  is,  wt>en  tt>e  spouse  necessariy  occupies  temporary  quarters  in  Oeu  of  the  employee  or  in  a  location  separate  from  the  employee.) 


$302-6.101    May  my  agency  reduce  my 
TQSE  allowafKe  betow  tlie  "maximum 
allowable  amounf'? 

Yes.  If  the  estimated  daily  amount  of 
your  TQSE  is  determined  in  advance  to 
be  lower  than  the  maximum  daily 


amount,  your  agency  may  reduce  the 
maximum  allowable  amount  to  your 
expected  expenses. 


$302-6.102    What  Is  the  "applicable  per 
diem  rate"  under  the  actual  TQSE 
raimtMiraement  method? 

The  "applicable  per  diem  rate"  under 
the  actual  TQSE  reimbursement  method 
is  as  follows:  • 


For  temporary  quarters  located  in 


The  continenta!  United  Stales  (CONUS)  „ 

Maska,  Hawaii',  the  United  States  territones  or  possession,  ttie  Commonwealttn  of  Puerto  Rico  or  the 
Nofttiem  Mariana  Islarxls.  or  ttw  fomier  Canal  Zone  area  (i.e..  areas  and  installations  in  the  Republic  of 
Panama  made  avaiabte  to  the  United  States  pursuant  to  tt)e  Panama  Canal  Treaty  of  1977  and  related 
agreements  (as  deicifcad  in  section  3(a)  of  the  Panama  Canal  Act  of  1979)). 


Tt>e  applicatie  per  d^m  rate  is 


The  standard  CONUS  rate. 

The  locality  rate  established  by  the 
Secretary  of  Defense  or  the  Sec- 
retary of  State  under  §301-7.3 
of  this  subtitle. 


$302-6.103    WtMt  la  the  Meat  the  ported 
for  wtridt  I  GMm  actual  TQSE 
raimbursament  may  begin? 

The  period  must  begin  before  the 
maximum  time  for  beginning  allowable 
travel  and  transportation  imder  §  302- 
1.6  of  this  chapter  expires. 

S302-6.104    Howtengmaylbaauthorlzad 
to  dabn  actual  TQSE  ralmburaamsntT 

Your  agency  may  authorize  you  to 
claim  actual  TQSE  in  30-day 
increments,  not  to  exceed  60 
consecutive  days.  However,  if  your 
agency  determines  that  there  is  a 
compelling  reason  for  you  to  continue 
occupying  temporary  quarters  after  60 
consecutive  days,  it  may  authorize  an 
extension  of  up  to  60  additional 
consecutive  days.  Under  no 
circumstances  may  you  be  authorized  to 
claim  actual  TQSE  reimbursement  for 
more  than  a  total  of  120  consecutive 
days. 

$302-6.106    What  la  a  "compelling    - 
reason"  anrrantlng  axtanaton  of  my 
authorlzad  parted  for  claiming  actual  TQSE 
reimtHirsamant? 

A  "compelling  reason"  is  an  event 
that  is  beyond  your  control  and  is 
acceptable  to  your  agency.  Examples 
include,  but  are  not  limited  to: 

(a)  Dehvery  of  your  household  goods 
to  your  new  residence  is  delayed  due  to 
strikes,  customs  clearance,  hazardous 
weather,  fires,  floods  or  other  acts  of 
God.  or  similar  events. 

(b)  You  cannot  occupy  your  new 
permanent  residence  because  of 
unanticipated  problems  (e.g..  delay  in 
settlement  on  the  new  residence,  or 
short-term  delay  in  construction  of  the 
residence). 

(c)  You  are  unable  to  locate  a 
permanent  residence  which  is  adequate 
for  your  fiamily's  needs  because  of 
housing  conditions  at  yoiu  new  official 
station. 

(d)  Sudden  illness,  injury,  or  death  of 
employee  or  immediate  family  member. 

$302-6.106    May  I  Interrupt  occupancy  of 
temporary  quarter  ■? 

Yes.  Your  authorized  period  for 
claiming  actual  TQSE  reimbursement  is 
measured  in  consecutive  days,  and  once 
begim,  normally  continues  to  run 
whether  or  not  you  occupy  temporary 
quarters.  You  may,  however,  interrupt 
your  authorized  period  for  claiming 
actual  TQSE  reimbursement  in  the 
following  instances: 

(a)  For  the  time  aUowed  for  en  route 
travel  between  the  old  and  new  official 
stations: 

(b)  For  circumstances  attributable  to 
official  necessity  such  as  an  intervening 
temporary  duty  assignment  or  mihtary 
duty,  or 


(c)  For  a  non-official  necessary 
interruption  such  as  hospitalization, 
approved  sick  leave,  or  otho'  reason 
beyond  your  control  and  acceptable  to 
youi agency. 


days  of 
on  my 
TQSE 


$302-6.107   What  enact  do 
temporary  quarters  occupancy 
auttwrtosd  parted  for  cteliwing 
raimbufsamant? 


Occupancy  of  temporary  quarters  for 
less  than  a  whole  day  constitutes  one 
full  day  of  your  authorized  period. 
(However,  see  §  302-5.110  regarding  en 
route  travel.) 

$302-6.106    When  doaa  my  authorlzad 
parted  lor  claiming  actual  TQSE 
raimbursament  end? 

The  period  ends  at  midnight  on  the 
earUer  of: 

(a)  The  day  preceding  the  day  you 
and/or  any  member  of  your  immediate 
family  occupies  permanent  residence 
quartere. 

(b)  The  day  your  authorized  period  for 
claiming  actual  TQ^  reimbiu^ement 
expires. 

$302-6.100    May  the  parted  for  which  I  am 
authorized  to  dalm  actual  TQSE 
rainteursamant  for  myaalf  be  different  from 
that  of  my  bnmadiato  family? 

No.  the  ehgibility  period  for  which 
you  are  authorized  to  claim  actual  TQSE 
reimbursement  for  yourself  and  for  each 
member  of  your  immediate  family  must 
run  concurrently. 

$302-6.110  What  effect  do  partial  days 
have  on  my  actual  TQSE  rslmburaament? 

You  may  not  receive  reimbiusement 
under  both  the  actual  TQSE  allowance 
and  another  subsistence  expenses 
allowance  within  the  same  calendar 
day,  with  one  exception:  if  you  claim 
TQSE  reimbursement  on  the  same  day 
that  en  route  travel  per  diem  ends,  your 
en  route  travel  per  diem  will  be 
computed  under  appUcable  partial  day 
rules  and  you  aJso  may  be  reimbursed 
for  actual  TQSE  you  incur  after  6:00 
p.m.  of  that  day. 

$302-6.111  May  I  and/or  my  immadiato 
family  occupy  temporary  quarters  longer 
than  the  period  for  which  I  am  authorlzad 
to  claim  actual  TQSE  ralmburaament? 

Yes.  but  you  will  not  be  reimbursed 
for  any  of  the  expenses  you  incur  during 
the  imauthorized  period. 

Subpart  C— Hxad  Amount 
RaimburaaflMnt 

Note  to  sabpert  C  Use  of  the  pronouns  "I" 
and  "you"  throughout  this  subpart  refers  to 
the  employee. 


$802-6.200    What  am  I  paid  under  the  flaad 
amount  laimburaamant  method? 

If  your  agency  offers  and  you  select 
the  fixed  amount  TQSE  reimbiusement 
method,  you  are  paid  a  fixed  amount  for 
up  to  30  days.  No  extensions  are 
allowed  under  the  fixed  amount 
method. 


$302-6.201    Howdol( 

amount  of  my  payntant  under  the  fbnd 

amount  laimburaamsnt  1 


Muitiply  the  number  of  days  your 
agency  authorizes  TQSE  by  .75  times 
the  maximum  per  diem  rate  (i.e.. 
lodging  plus  meals  and  incidental 
expenses)  prescribed  in  chapter  301  of 
this  subtitie  for  the  locality  of  the  new 
official  duty  station.  Then,  for  each 
membw  of  your^mmediate  family, 
midtiply  the  same  nimiber  of  days  by 
.25  times  the  same  per  diem  rate.  Your 
payment  %vill  be  the  sum  of  these 
calciUations. 

$302-6.202    vnMlracetvaaddttlonalTQSE 
rskabursamsnt  M  my  ftaad  amoum  to  not 
adequate  to  cover  my  TQSE? 

No. 

Subpart  D— Agency  RMponslbUltiM 

Note  to  aobpart  D:  Use  of  the  pronouns 
"we"  and  "you"  throughout  this  subpart 
refers  to  the  agency. 

$302-6.300    How ahouM we admlniaisr the 
TQSE  allowance? 

Temporary  quartere  should  be  used 
only  if,  and  only  for  as  long  as. 
necessary  until  the  employee  and/or 
his/her  immediate  family  can  move  into 
permanent  residence  quartere.  You  must 
administer  the  TQSE  allowance  to 
minimize  or  avoid  other  relocation 
expenses. 

$302-6.301    What  governing  poHdaa  must 
we  eatsbltoh  for  the  TQSE  allowance? 

You  must  estabUsh  poUdes  and 
procedures  governing: 

(a)  When  you  will  authorize 
temporary  quartere  for  employees; 

(bj  Who  will  determine  if  temporary 
quartere  is  appropriate  in  each  sittiation; 

(c)  If  and  wnen  you  will  authorize  the 
fixed  amount  option  for  TQSE 
reimbursement: 

(d)  Who  wiU  determine  the 
appropriate  period  of  time  for  which 
TQSE  reimbursement  will  be 
authorized,  including  approval  of 
extensions  and  interruptions  of 
temporary  quartere  occupancy; 

(e)  Who  will  determine  whether 
quartere  were  indeed  temporary,  if  there 
is  any  doubt. 

$302-6.302    Under  what  drcumstencaa 
may  wa  authortoa  the  TQSE  allowance? 

You  may  authorize  a  TQSE  allowance 
on  an  individual-case  basis  when  use  of 


JMI 
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temporary  quarters  is  justified  in 
connection  with  an  employee's  transfer 
to  a  new  official  station.  You  may  not 
authorize  a  TQSE  allowance  for 
vacation  purposes  or  other  reasons 
unrelated  to  the  transfer. 

i302-6.303    What  factors  should  w* 
consictor  In  detwminlng  whetttw  the  TQSE 
alowanc«  actually  is  nacassary? 

The  factors  you  should  consider 
include: 

(a)  The  length  of  time  the  employee 
should  reasonably  be  expected  to 
occupy  his/her  residence  at  the  old 
official  station  prior  to  reporting  for 
duty  at  the  new  official  station.  An 
employee  and  his/her  immediate  family 
should  continue  to  occupy  the  residence 
at  the  old  official  station  for  as  long  as 
practicable  to  avoid  the  necessity  for 
temporary  quarters. 

(bj  The  existence  of  less  expensive 
ahematives.  If  a  less  expensive 
alternative  to  the  TX^SE  allowance  exists 
that  will  enable  the  employee  to  find 
permanent  quarters  at  the  new  official 
station,  you  should  consider  such  an 
alternative.  For  example,  authorize  a 
househunting  trip  instead  of  temporary 
quarters  if  it  would  cost  less  overall. 

(c)  The  existence  of  other 
opportunities  to  arrange  for  permanent 
quarters.  Consider  whether  the 
employee  had  other  adequate 
opportunity  to  arrange  for  permanent 
quarters.  For  example,  you  should  not 
authorize  temporary  quarters  if  the 
employee  had  adequate  opportunity 
during  an  extended  temporary  duty 
assignment  to  arrange  for  permanent 
quarters. 

f  302-5.304    What  factors  should  we 
consMar  In  dstsrmtnlnq  wheflwr  to  oftar  an 
smployaa  tha  fixad  amount  TQSE 
rahnbufaafnant  opiton? 

The  factors  you  should  consider 
include: 

(a)  Ease  of  administration.  Actual 
TQSE  reimbursement  requires  an 
agency  to  review  claims  for  the  validity, 
accuracy,  and  reasonableness  of  each 
expense  amount.  Fixed  amount  TQSE 
reimbursement  does  not  require  review 
of  expense  amounts  and  is  therefore 
easier  to  administer. 

(b)  Cost  considerations.  You  must 
weigh  the  cost  of  each  alternative. 
Actual  TQSE  reimbursement  may 
extend  up  to  120  consecutive  days, 
while  fixed  amount  TQSE 
reimbursement  is  limited  to  30  days. 
Actual  TQSE  reimbursement  may  be 
less  expensive,  since  its  ceiling  is  based 
on  the  standard  CONUS  rate,  while 
fixed  amount  TQSE  reimbursement  is 
based  on  the  locahty  per  diem  rate. 
However,  fixed  amount  TQSE 
reimbursement  may  be  less  expansive 


because  the  maximum  daily  rate  under 
actual  TQSE  reimbursement  is  a  higher 
percentage  of  the  applicable  per  diem 
rate  than  fixed  amount  TQSE 
reimbursement. 

(c)  Treatment  of  employee.  The 
employee  is  allowed  to  choose  between 
actual  TQSE  reimbursement  and  fixed 
amount  TQSE  reimbursement  when  you 
offer  the  fixed  amount  TQSE 
reimbursement  method.  You  therefore 
should  weigh  employee  morale  and 
productivity  considerations  against 
actual  cost  considerations  in 
determining  which  method  to  offer. 

§302-6.306    What  factors  should  we 
consider  In  determining  wttettier  quarters 
are  temporary? 

In  determining  whether  quarters  are 
"temporary",  you  should  consider 
factors  such  as  the  duration  of  the  lease, 
movement  of  household  effects  into  the 
quarters,  the  type  of  quarters,  the 
employee's  expressions  of  intent, 
attempts  to  seciue  a  permanent 
dwelling,  and  the  length  of  time  the 
employee  occupies  the  quarters. 

Dated:  March  17, 1997. 
Thumun  M.  Davis,  St., 
Acting  Administrator  of  General  Services. 
|FR  Doc.  97-7183  Filed  3-20-97;  8:45  am] 
8ILUNQCOOC  Wa»-94-P 


41  CFR  Part  302-15 

[FTR  Amandmant  60| 
RIN3000-AQ21 

Federal  Travel  Raguiation;  Property 
Management  Sarvicaa 

AGENCY:  Office  of  Govemmentwide 
PoUcy.  GSA. 
ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
allow  an  agency  to  i>ay  for  property 
management  services  when  an 
employee  transfers  in  the  interest  of  the 
Government.  This  amendment  will  save 
the  Government  money  when  property 
management  services  are  substituted  for 
the  sale,  at  Government  expense,  of  an 
employee's  residence. 
DATES:  This  final  rule  is  effective  March 
22, 1997,  and  appUes  to  an  employee 
whose  effective  date  of  transfer  (date  the 
employee  reports  for  duty  at  the  new 
official  station)  is  on  or  aiter  March  22, 
1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  A.  Clauson,  Travel  and 
Transportation  Management  Policy 
Division  (MTT),  Washington,  DC  20405, 
telephone  202-501-0299. 


SUPPLEMENTARY  INFORMATION:  A  multi- 
agency  travel  reinvention  task  force  was 
organized  in  August  1994  under  the 
auspices  of  the  Joint  Financial 
Management  Improvement  Program 
(JFMIP)  to  reengineer  Federal  travel 
rules  and  procedures.  The  task  force 
developed  25  recommended  travel 
management  improvements  published 
in  a  JFMIP  report  entitled  Improving 
Travel  Management  Govemmentwide. 
dated  December  1995.  On  September  23, 
1996,  the  President  signed  into  law  the 
Federal  Employee  Travel  Reform  Act  of 
1996  (Pub.  L.  104-201),  which  included 
8  legislative  changes  recommended  by 
the  JFMIP  to  improve  travel  and  the 
deUvery  of  relocation  services. 

This  amendment  implements  section 
1714  of  the  Act  which  provides  the 
General  Services  Administration  (GSA) 
authority  to  issue  regulations  which 
authorize  agencies  to  pay  for  property 
management  services.  This  amendment 
is  written  in  the  "plain  Enghsh"  style  of 
regulation  writing  as  a  continuation  of 
GSA's  effort  to  make  the  FTR  easier  to 
understand  and  to  use. 

What  are  "property  management 
services"? 

"Property  management  services"  are 
services,  offered  by  a  company,  which 
assist  a  transferee  in  retaining  and 
renting,  rather  than  selling,  Us/her 
residence  at  the  old  official  station. 

How  may  property  management 
services  be  obtained? 

The  employee  may  obtain  the  services 
directly  and  be  reimbursed,  or  the 
agency  may  contract  with  a  relocation 
services  company  to  provide  these 
services. 

Must  an  agency  authorize  pajnnent  for 
property  management  servicas? 

No.  The  agency  has  the  option  of 
offering  ihis,  as  one  way  of  managing 
the  sale  of  a  residence  in  connection 
with  a  relocation;  it  is  intended  to 
provide  flexibihty  for  agencies  and 
transferees. 

Under  what  circumstances  may  an 
agency  pay  for  pn^rty  management 
serficesT 

An  agency  may  pay  for  property 
management  services  when  an 
employee  transfers  to  a  foreign  area.  An 
agency  also  may  pay  for  property 
management  services  instead  of  the  sale 
of  an  employee's  residence  at 
Government  expense  when  an  employee 
assigned  to  a  foreign  post  of  duty  is 
transferred  back  to  a  di^rent 


nonforeign  area  official  station  than  the 
one  he/she  left  when  transferred  to  a 
foreign  area. 

What  is  the  "plain  English"  style  of 
regulation  writiag? 

The  "plain  English"  style  of 
regulation  writing  is  a  new,  simpler  to 
read  and  understand,  question  and 
answer  regulatory  format.  Questions  are 
in  the  first  person,  and  answera  are  in 
the  second  peraon.  GSA  uses  a  "we" 
question  when  referring  to  an  agency, 
and  an  "I"  question  when  referring  to 
the  employee. 

How  does  the  plain  English  style  of 
regulatitm  writing  a£Eect  employees? 

A  question  and  its  answer  combine  to 
estabhsh  a  rule.  The  employee  and  the 
agency  must  follow  the  language 
contained  in  both  the  question  and  its 
answer. 

GSA  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866 
of  September  30, 1993.  This  final  rule  is 
not  required  to  be  pubUshed  in  the 
Federal  Register  for  notice  and 
comment.  Therefore,  the  Regulatory 
Flexibihty  Act  does  not  apply.  This  rule 
also  is  exempt  from  Congressional 
review  prescribed  under  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Subjacts  in  41  CFR  Part  302-'15 

Government  employees,  travel  and 
transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  part  302-15  is  added 
to  read  as  follows: 

PAFTT  302-15->ALLOWANCE  FOR 
PROPERTY  MANAGEMENT  SERVICES 

Subpart  A— Qanaral  Rulaa  for  ttw  Employaa 

Sec 

302-1  S.l    What  are  "property  management 

services"? 
302-15.2    What  is  a  "nonforeign  area"? 
302-15.3    What  is  a  "foreign  area'7 
302-15.4    What  are  tlie  purposes  of  the 

allowance  few  property  management 

services? 
302-15.5    In  what  situations  may  my  agency 

authorize  payment  for  property 

management  services? 
302-15.6    Must  my  agency  authcxize 

payment  for  property  management 

services? 
30^-1 5. 7    What  are  the  income  tax 

consequences  when  my  agency  pays  for 

my  property  management  services? 
302-15.8    Who  is  not  eligible  for  payment 

for  property  management  services? 


Sulipart  B— Payment  for  Property 
Management  Sarvteaa  for  Employaaa 
Tranafarrad  to  a  Foraign  Area  Poet  of  Duty 

302-15.100    Am  I  eligible  for  payment  for 
property  nuuoagement  services  under  this 
subpart? 

302-15.101    Will  my  agency  pay  for 
property  management  services  when  I 
transfer  to  a  foreign  area  post  of  duty? 

302-15.102    For  what  property  may  my 
agency  authorize  payment  under  this 
subpart? 

302-1 5. 103    How  fong  may  my  agency  pay 
under  this  subpart? 

302-15.104    If  my  agency  is  paying  for 

property  management  services  under  this 
subpart  and  my  service  agreement 
expires,  what  must  I  do  to  ensure  that 
payment  for  property  management 
services  continues? 

302-15.105    Must  I  repay  property 

management  expenses  my  agency  paid 
under  this  subpart  if  I  elect  to  sell  my 
nonforeign  area  residence  at  Government 
expense  when  I  am  transfierTed  firom  my 
current  foreign  area  post  of  duty  to  a 
different  nonforeign  area  official  station 
than  the  one  I  left? 

Subpart  C— Payment  for  Property 
Management  Sarvicaa  for  Employaee 
Trartaiarrsd  to  a  Nonforeign  Aiaa  From  a 
Foreign  Arae 

302-1 5. 200    Am  I  eligible  for  payment  for 
property  management  services  under  this 
subpart? 

302-1 5. 201  Under  what  circumstances  will 
my  agency  authorize  payment  under  this 
subpart? 

302-15.202    When  my  agency  authorizes 
payment  for  me  under  this  subpart,  am 
I  obligated  to  use  such  services,  or  may 
I  elect  instead  to  sell  my  residence  at 
Government  expense? 

302-1 5. 203    For  what  property  may  my 
agency  authorize  payment  imder  tUs 
subpart? 

302-15.204    How  long  may  my  agency  pay 
under  this  subpart? 

302-15.205     If  my  agency  authorized,  and  I 
elected  to  receive,  pwyment  under  this 
subpart,  may  I  later  elect  to  sell  my 
residence  at  Government  expense? 

Subpart  I>— Agency  ReaponaibilKlaa 

302-15.300    What  governing  policies  must 
we  establish  for  the  allowance  for 
property  management  services? 
Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a); 

E.O.  11609.  36  FR  13474,  3  CFR.  1971-1975 

Comp.,  p.  586. 

Subpart  A— General  Rules  for  the 
Employee 

Note  to  subpart  A:  Use  of  the  pronouns  "I" 
and  "you"  throughout  this  subpart  refers  to 
the  employee. 

1302-15.1    Whet  are  "property 
martagamant  aarvicas"? 

"Property  management  services"  are 
programs  provided  by  private 
companies  for  a  fee,  which  help  an 
employee  to  manage  his/her  residence 


at  the  old  official  station  as  a  rental 
property.  These  services  typically 
include,  but  are  not  limited  to,  obtaining 
a  tenant,  negotiating  the  lease, 
inspecting  the  property  regularly, 
managing  repairs  and  maintenance, 
enforcing  lease  terms,  collecting  the 
rent,  paying  the  mortgage  and  other 
carrying  expenses  from  rental  proceeds 
and/or  funds  of  the  employee,  and 
accounting  for  the  transactions  and 
providing  periodic  reports  to  the 
employee. 

1302-15.2    What  la  a  "nonforeign  arae"? 

A  "nonforeign  area"  is  the  United 
States,  its  territories  or  possessions,  the 
Commonwealths  of  Puerto  Rico  or  the 
Northern  Mariana  Islands,  or  the  former 
Canal  Zone  area  (i.e.,  areas  and 
installations  in  the  RepubUc  of  Panama 
made  available  to  the  United  States 
pursuant  to  the  Panama  Canal  Treaty  of 
1977  and  related  agreements  (as 
described  in  22  U.S.C  3602(a))). 


f302-1&3    What  la  a  "foreign  area"? 

A  "foreign  area"  means  any  area  that 
is  not  a  "nonforeign  area",  as  defined  in 
§302-15.2. 

1302-15^4    What  aia  tha  purpoeae  of  the 
I  for  property  menaganient 


The  purpose  is  to  reduce  overall 
Government  relocation  costs  when  used 
Instead  of  sale  of  the  employee's 
residence  at  Government  expense. 
When  authorized  in  connection  with  an 
employee's  transfer  to  a  foreign  area 
post  of  duty,  the  purpose  is  to  reliffVe 
the  employee  of  the  costs  of  maintaining 
a  home  in  a  nonforeign  area  while 
stationed  at  a  foreign  area  post  of  duty. 

i  302-15.5  In  wftal  situations  may  my 
agency  autttoriza  payment  for  property 
menagemant  sarvteaa? 

Your  agency  may  authorize  payment 
when: 

(a)  You  transfer  in  the  interest  of  the 
Government  to  a  foreign  area  post  of 
duty;  or 

(b)  You  are  transferred  back  to  a 
different  nonforeign  area  official  station 
than  the  one  you  left  when  you  were 
transferred  to  a  foreign  area,  and  you  are 
otherwise  eUgible  for  the  sale  of  your 
residence  at  Government  expense. 

i302-15.6  Must  my  agency  authoriia 
peyment  for  property  management 


No,  your  agency  determines  when  it 
is  in  the  Government's  interest  to 
authorize  payment  for  these  services 
and  what  procediures  you  must  follow 
when  it  authorizes  such  payment. 


JMI 
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§302-15.7    What  art  the  IncofiM  tu 
conMquancM  whan  my  agency  pay*  tor 
my  proparty  managamant  aarvlcaa? 

You  will  be  taxed  on  the  amount  of 
expenses  your  agency  pays  for  property 
management  services  whether  it 
reimburses  you  directly  or  whether  it 
pays  a  relocation  services  company  to 
manage  your  residence.  Your  agency 
must  pay  you  a  relocation  income  tax 
(KIT)  allowance  for  the  additional 
Federal.  State  and  local  income  taxes 
you  inciir  on  property  management 
expenses  it  reimburses  you  or  pays  on 
your  behalf.  You  may  wish  to  consiUt 
with  a  tax  advisor  to  determine  whether 
you  will  incur  any  additional  tax 
Uabihty.  unrelated  to  your  agency's 
payment  of  your  property  management 
expenses,  as  a  result  of  maintaining 
your  residence  as  a  rental  property. 

f  302-15^    \Mho  ia  not  aiiglbia  tor  payment 
tor  proparty  managamant  aarvioaa? 

New  appointees,  employees  assigned 
under  the  Government  Employees 
Training  Act  (5  U.S.C.  4109),  and 
employees  transferring  wholly  within  a 
nonforeign  area. 

Sutipart  B— Payment  for  Property 
Management  Services  for  Employees 
Transferred  to  a  Foreign  Area  Post  of 
Duty 

Note  to  rabpart  B:  Dm  of  the  pronouns  "I" 
and  "you"  throughout  this  subpart  refers  to 
the  employee. 

1302-15.100    Am  I  allgibla  tor  payment  for 
property  management  aervtcea  under  thta 
aubpe^ 

Yes.  when  your  transfer  to  a  foreign 
area  post  of  duty  is  in  the  interest  of  the 
Government  and  you  and/or  a 
member(s)  of  your  immediate  family 
hold  title  to  a  residence  which  you 
would  be  eligible  to  sell  at  Government 
expense  under  part  302-6  or  302-12  of 
this  chapter  if  you  were  transferred  to  or 
within  a  nonforeign  area. 

1302-15.101  \MW  mfy  agency  pey  for 
property  management  aarvtcea  Mitian  I 
transfer  to  a  foreign  area  poet  of  duty? 

Yes,  when: 

(a)  Yoiu-  agency  authorizes  payment 
for  your  property  management  services; 

(b)  You  have  signed  a  service 
agreement:  and 

(c)  You  meet  any  additional 
conditions  that  your  agency  has 
estabhshed. 

f3Q2-1&102    For  MitMt  proparty  may  my 
agency  autftortza  payment  under  tliie 
autipert? 

Payment  may  be  authorized  only  on 
your  residence  at  the  last  nonforeign 
area  official  station  from  which  you 
transferred  to  a  foreign  area  post  of  duty. 


$302-15.103    How  tong  may  my  agency 
pay  under  tttis  sut>partT 

Your  agency  may  pay  from  the  time 
you  transfer  to  a  foreign  area  post  of 
duty  until  one  of  the  following  occurs: 

(a)  You  transfer  back  to  an  ofBdal 
station  in  a  nonforeign  area; 

(b)  You  complete  a  service  agreement 
at  your  post  of  duty  and  remain  there, 
but  do  not  sign  a  new  service  agreement; 
or 

(c)  You  separate  from  Government 
service. 

5  302-15.104    If  my  agency  la  paying  for 
property  management  aervioee  under  thia 
subpart  and  my  service  agreement  expires, 
wtiat  must  I  do  to  ensure  ttist  psyment  for 
property  management  eervlcee  contlnuee? 

You  must  sign  a  new  service 
agreement. 

$302-15.106    Must  I  repay  property 
management  expenses  my  agency  paid 
under  thia  subpart  If  I  elect  to  eeil  my 
nonforeign  srea  reeidenoe  at  Qovemment 
expense  wtien  I  am  transferred  from  my 
current  foreign  area  post  of  duty  to  a 
different  nonforeign  aree  offlciai  station 
tttan  ttM  one  llefr? 

No.  The  authority  for  your  agency  to 
pay  for  property  management  services 
under  this  subpart  when  you  are 
transferred  to  a  foreign  area  is  separate 
from,  and  in  addition  to.  the  authority 
to  sell  your  residence  at  Government 
expense  under  part  302-6  or  302-12  of 
this  chapter,  or  to  pay  property 
management  services  under  subpart  C  of 
this  part. 

Subpart  C — Payment  for  Property 
Management  Services  for  Employees 
Transferred  to  a  Nonforeign  Area  From 
a  Foreign  Area  to  Subpart  C 

Note:  Use  of  the  pronouns  "I"  and  "you" 
throughout  this  subpart  refers  to  the 
employee. 

$302-15.200    Am  I  eilglWe  for  payment  for 
property  management  services  under  this 
sutipart? 

Yes,  when: 

(a)  You  transfer  in  the  interest  of  the 
Government  back  to  a  di  Cerent 
nonforeign  area  oEBcial  station  than  the 
one  you  left  when  you  transferred  to  a 
foreign  area;  and 

(b)  You  and/ or  a  member(s)  of  your 
immediate  family  hold  title  to  a 
residence  which  you  are  eUgible  to  sell 
at  Government  expense  under  part  302- 

6  or  302-12  of  this  chapter. 

$  302-15.201    Under  what  circumstancea 
wNI  my  agency  authorize  payment  under 
thia  autpart? 

Your  agency  will  authorize  payment 
under  this  subpart  when: 

(a)  Your  agency  has  determined  that 
payment  for  property  management 


services  is  more  advantageous  and  cost 
effective  for  the  Govenmient  than  sale  of 
your  residence; 

(b)  You  have  signed  a  service 
agreement  incident  to  your  transfer  back 
to  a  nonforeign  area;  and 

(c)  You  meet  any  additional 
conditions  that  your  agency  has 
established. 

$  302-15.202    When  my  agency  authorizaa 
payment  for  me  undor  tftis  subpart,  sm  I 
obllgatBd  to  use  such  services,  or  may  I 
elect  Instead  to  sell  my  residence  st 
Government  expense? 

You  are  not  obligated  to  use  your 
authorized  property  management 
services  allowance.  You  have  the  option 
of  choosing  to  sell  your  residence  at 
Government  expense  or  to  use  the 
property  management  services 
allowance. 

$  302-15.203    For  wttat  property  may  my 
agency  auttKMize  payntent  under  this 
sutipart? 

Your  agency  may  authorize  payment 
only  on  your  residence  at  the  old 
nonforeign  area  official  station. 

$  302-15.204    How  long  may  my  agency 
pay  under  this  sut>part7 

Your  agency  may  pay  for  a  period  not 
to  exceed  two  years  from  your  effective 
date  of  transfer. 

$302-15.206    If  my  agency  authorized,  end 
I  elected  to  recalve,  payment  under  this 
subpart,  may  I  tartar  elect  to  sell  my 
reaidence  at  Qovemment  expenaa? 
Yes,  provided: 

(a)  Your  agency  allows  you  to  change 
your  election  of  payment  for  property 
management  expenses  to  an  election  of 
sale  of  your  residence  at  Government 
expense;  and 

(b)  Payment  for  the  sale  of  your 
residence  at  Government  expense  is 
offset  in  accordance  with  yoiu-  agency's 
poUcy  established  under  §  302- 
15.30G(d). 

• 
Subpart  [>— Ageticy  Reaponsibliltiea 

Note  to  sobpart  D:  Use  of  the  pronouns 
"we"  and  "you"  throughout  this  subpart 
refers  to  the  agency. 

$302-15.300  Whst  governing  poUciee 
must  we  estat>llsh  lor  ttw  sttowanca  for 
property  management  eervicea? 

You  must  establish  poUcies  and 
procedures  governing: 

(a)  When  you  will  authorize  payment 
for  property  management  services  for  an 
employee  who  transfers  to  a  foreign  area 
post  of  duty; 

(b)  Who  will  determine  whether 
payment  for  property  management 
services  is  appropriate  when  an 
employee  transfers  to  a  foreign  area  post 
of  duty; 


(c)  The  draunstances  under  which 
you  will  authorize  an  employee  who  is 
eUgible  under  this  part  for  property 
management  services  to  elect  the  use  of 
propOTty  management  services  instead 
of  the  sale  of  his/her  residence  at 
Government  expense  under  part  302-6 
or  302-12  of  this  chapter; 

(d)  Who  will  determine  whether 
payment  for  property  management 
services  is  more  advantageous  and  cost 
effective  than  sale  of  an  employee's 
residence  at  Government  expense; 

(e)  If  and  when  you  wiU  allow  an 
employee  who  was  offered  and  accepted 
payment  for  property  management 
services  under  subpart  C  of  this  part  to 
change  his/her  mind  and  elect  instead 
to  sell  his/her  residence  at  Government 
expense,  and  who  will  make  that 
determination;  and 

(1)  How  you  will  offset  expenses  you 
have  paid  for  property  management 
services  against  payable  expenses  for 
sale  of  the  employee's  residence  when 
an  eligible  employee  who  elected 
payment  for  property  management 
services  later  changes  his/her  mind  and 
elects  instead  to  sell  his/her  residence  at 
Government  expense. 

Dated:  March  17, 1997. 
Tliunnan  M.  Davis.  Sr.. 
Acting  Administrator  of  General  Services. 
[PR  Doa  97-7184  Filed  3-20-97;  8:45  am] 
ssjJMO  coot  mo  n  r 


41  CFR  Part  302-14 

[FTR  Amendmam  61] 

f«N3000-AQ22 

Federal  Travel  Regulation;  Home 
Marketing  Incentive  Payments 

AQENCY:  Office  of  Govemmentwide 
PoUcy.  GSA. 
ACTION:  Final  rule. 

SIMMARY:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
allow  an  agency  to  pay  a  home 
marketing  incentive  to  a  transferred 
employee  who  uses  the  agency  s 
^omesale  program  provided  by  a 
relocation  services  company  imder 
contract  with  the  Government  and  who 
independenUy  and  aggressively 
markets,  and  finds  a  bona  fide  buyer  for, 
his/her  residence  resulting  in 
significanUy  lower  fee/expense 
payments  the  agency  must  make  to  the 
relocation  services  company.  This 
amendment  will  save  the  Government 
money  through  reduced  payments  to 
relocation  services  companies  and  will 
increase  employee  satisfaction  with  the 
relocation  process. 


DATES:  This  final  rule  is  effective  March 
22, 1997,  and  apphes  to  an  employee 
whose  effective  date  of  transfer  (date  the 
employee  reports  for  duty  at  the  new 
official  station)  is  on  or  aiter  March  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Clauson.  Travel  and 
Transportation  Management  Policy 
Division  (MTT).  Washington,  DC  20405, 
telephone  202-501-0299. 
SUPPLEMENTARY  INFORMATION:  A  multi- 
agency  travel  reinvention  task  force  was 
organized  in  August  1994  under  the 
auspices  of  the  Joint  Financial 
Management  Improvement  Program 
(JFMIP)  to  reengineer  Federal  travel 
rules  and  procedures.  The  task  force 
developed  25  recommended  travel 
management  improvements  published 
in  a  JFMIP  report  entiUed  Improving 
Travel  Management  Govemmentwide, 
dated  December  1995.  On  September  23, 
1996,  the  President  signed  into  law  the 
Federal  Employee  Travel  Reform  Act  of 
1996  (Pub.  L.  No.  104-201),  which 
included  8  legislative  changes 
recommended  by  the  JFMIP  to  improve 
travel  and  the  deUvery  of  relocation 
services. 

This  amendment  implements  section 
1717  of  the  Act  which  provides  the 
General  Services  Administration  (GSA) 
authority  to  issue  regulations  which 
authorize  agencies  to  pay  a  home 
marketing  incentive  to  a  transferred 
employee  to  facilitate  sale  of  the 
employee  s  residence  at  the  old  official 
station  at  lower  overall  cost  to  the 
Government  when  the  employee  uses 
the  agency  s  homesale  program 
provided  by  a  relocation  services 
company  under  contract  with  the 
Government  This  amendment  is  written 
in  the  "plain  EngUsh"  style  of 
regulation  writing  as  a  continuation  of 
GSA  s  effort  to  make  the  FTR  easier  to 
imderstand  and  to  use. 

What  is  a  "homesale  program'7 

A  program  under  which  a  relocation 
services  company,  imder  contract  with 
the  agency,  purchases  a  transferred 
employee  s  residence  at  fair  market 
(appraised)  value  and  then 
independently  markets  and  sells  the 
residence. 

What  is  the  "home  marketiiig  incentive 
payment"? 

This  is  a  payment  an  agency  makes  to 
its  transferred  employee  to  encourage 
the  employee  to  independently  and 
aggressively  market  Itis/her  residence 
and  find  a  bona  fide  buyer,  thereby 
reducing  the  fee/expenses  the  agency 
must  pay  the  relocation  services 
company.  The  amount  of  the  incentive 


payment  may  not  exceed  five  percent  of 
the  price  the  relocation  services 
company  paid  the  employee  for  his/her 
residence,  or  the  savings  the  agency 
realized  from  the  reduced  fee/expenses 
it  paid. 

Why  would  an  agency  want  to  institate 
a  home  mariieting  incentive  payment 
program? 

With  this  type  of  program,  the  sum  of 
the  incentive  payment  and  the  reduced 
payment  to  the  relocation  services 
company  is  less  than  the  fee/expenses 
the  agency  must  pay  the  relocation 
services  company  when  the  company 
has  to  find  a  buyer  for  the  residence. 

What  is  the  "plain  EngUsh"  style  of 
regulation  writing?  , 

The  "plain  EngUsh"  style  of 
regulation  writing  is  a  new,  simpler  to 
read  and  imderstand,  question  and 
answer  regulatory  format.  Questions  are 
in  the  first  person  and  answers  are  in 
the  second  person.  GSA  uses  a  "we" 
question  when  referring  to  an  agency 
and  an  "I"  question  when  referring  to 
the  employee. 

How  does  the  plain  English  style  of 
regulation  writing  afiiect  employees? 

A  question  and  its  answer  combine  to 
estabUsh  a  rule.  The  employee  and  the 
agraicy  must  follow  the  language 
contained  in  both  the  question  and  its 
answer. 

GSA  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866 
of  September  30, 1993.  This  final  rule  is 
not  required  to  be  pubUshed  in  the 
Federal  Register  for  notice  and 
comment.  "Therefore,  the  Regulatory 
Flexibihty  Act  does  not  apply.  This  rule 
also  is  exempt  from  Congressional 
review  prescribed  under  5  U.S.C  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Sob)ects  in  41  CFR  Part  302-14 

Government  employees.  Travel  and 
transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  part  302-14  is  added 
to  read  as  follows: 

PART  302-14-MOME  MARKETING 
INCENTIVE  PAYMENTS 

Subpart  A— Payment  of  Incentive  to 
the  Employee 

302-14.1    What  is  a  "homesale  program'7 
302-14.2    What  is  the  purpose  of  a  home 

maiketiog  incentive  payment? 
302-14.3    Am  I  eUgible  to  receive  a  home 

marketing  incentive  payment? 


iMI 
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302-14.4    Must  my  agency  pay  me  a  home 

marketing  incentive? 
302-14.5    Under  what  circimistances  will  I 

receive  a  home  marketing  incentive 

pajonent? 
302-14.6    How  much  may  my  agency  pay 

me  for  a  home  marketing  incentive? 
302-14.7    Are  there  tax  consequences  when 

I  receive  a  home  marketing  incentive 

payment? 

Subpart  B— Agancy  RespcnsilXlilies 

302-14.100    How  should  we  administer  our 
home  marketing  incentive  payment 
program? 

302-14.101     What  policies  must  we 

establish  to  govein  our  home  marketing 
incentive  payment  program? 

302-14.102    What  factors  should  we 
consider  in  determining  whether  to 
establish  a  home  marketing  incentive 
payment  program? 

302-14.103     What  bctors  should  we 

consider  in  determining  the  amount  of  a 
home  marketing  incentive  payment? 
Amfaority:  5  U.S.C.  5756. 

Sut)part  A — Payment  of  Incentive  to 
theEmployae 

Note  to  subpart  A:  Use  of  the  pronouns  "I" 
and  "you"  throughout  this  subfMrt  refars  to 
the  employee. 

S  302-14.1    VWiattoa-'lMmeaale 


"T 

It  is  a  program  offered  by  an  agency 
through  a  contractual  arrangement  with 
a  relocation  services  company.  The 
relocation  services  company  purchases 
a  transferred  employee  s  residence  at 
fair  market  (appraised)  value  and  then 
independently  markets  and  sells  the 
residence. 

f3Q2-l4w2   Whatistttapurpoaeofahoma 
ipaymant? 


To  reduce  the  Government  s 
relocation  costs  by  encouraging 
transferred  employees  who  participate 
in  their  employing  agency  s  homesale 
program  to  independently  and 
aggressively  market,  and  find  a  bona 
fide  buyer  for,  their  residence.  This 
significantly  reduces  the  fees/expenses 
theii  agencies  must  pay  to  relocation 
services  companies  and  efiiactively 
lowers  the  cost  of  such  programs. 

faoe-lO    Amlaigibiatorwatvaahoma 
martoOng  Incantlva  payment? 

Yes.  if  you  are  an  employee  who  is 
authorized  to  transfer  and  you  otherwise 
meet  requirements  for  sale  of  your 
residence  at  Government  expense. 

1302-14.4    Muatmyaganqrpaymaa 
home  martieting  Inoanflva? 

No.  Your  agency  determines  when  it 
is  in  the  Government  s  interest  to  oSsr 
you  a  h(Hne  marketing  incentive. 


f  302-14.5    Under  wtiat  circumstances  wUI 
I  receive  a  home  marketing  Incentive 
payment? 

You  will  receive  a  home  marketing 
incentive  payment  when: 

(a)  You  enter  your  residence  in  your 
agency  s  homesale  program; 

(b)  You  indepenoently  and 
aggressively  market  your  residence; 

(c)  You  find  a  bona  fide  buyer  for  your 
residence  as  a  result  of  your 
independent  marketing  efforts; 

(d)  You  transfer  the  residence  to  the 
relocation  services  company; 

(e)  Your  agency  pays  a  redyced  fee/ 
expenses  to  the  relocation  services 
company  as  a  result  of  your 
independent  marketing  efforts;  and 

(f)  You  meet  any  admtional 
conditions  your  agency  has  estabhshed, 
including  but  not  limited  to,  mandatory 
marketing  periods,  Ust  price  guidelines, 
closing  requirements,  and  residence 
value  caps. 

§  302-14.6    How  mucfi  may  my  agency  pay 
me  for  a  home  marketing  Incentive? 

Your  agency  determines  the  amoimt 
of  your  home  marketing  incentive 
payment.  The  incentive  payment, 
however,  may  not  exceed  the  lesser  of: 

(a)  Five  percent  of  the  price  the 
relocation  services  company  paid  when 
it  purchased  the  residence  from  you;  or 

(b)  The  savings  your  agency  realized 
from  the  reduced  fee/expenses  it  paid  as 
a  result  of  your  finding  a  bona  fide 
buyer. 

9  302-14.7    Are  tttere  tax  conaequencea 
wtten  I  receive  a  home  marlteMng  Incentive 
payment? 

Yes,  the  home  marketing  incentive 
pajrment  is  considered  income. 
Consequently,  you  will  be  taxed,  and 
your  agency  will  withhold  income  and 
employment  taxes,  on  the  home 
marketing  incentive  payment.  You  will 
not,  however,  receive  a  withholding  tax 
allowance  (WTA)  to  offset  the 
withholding  on  your  home  marketing 
incentive  payment,  nor  will  you  receive 
a  relocation  income  tax  (RTT)  allowance 
payment  for  substantially  all  of  your 
Federal,  state  and  local  income  taxes  on 
the  incentive  payment. 

Subpart  B— Agency  Responsibilities 

Note  lo  subpart  B:  Use  of  the  pronouns 
"we"  and  "you"  throughout  this  subpart 
refers  to  the  agency. 

1302-14.100    How  Should  tee  admlnlatar 
our  home  martoOng  incentive  peyment 
program? 

Your  goal  in  using  an  incentive 
payment  program  is  to  reduce  youi 
overall  relocation  costs.  You  must  not 
make  a  home  marketing  incentive 
payment  that  exceeds  the  savings  you 


realize  from  the  reduced  fees/expenses 
you  pay  the  relocation  services 
company. 

§302-14.101    Wtiat  policies  must  we 
establish  to  govern  our  home  marketing 
Incentive  payment  program? 

You  must  establish  policies  to  govern: 

(a)  The  conditions  imder  which  you 
will  authorize  a  home  marketing 
incentive  payment  for  an  employee; 

(b)  The  amoimt  of  the  home  marketing 
incentive  payment(s)  you  will  offer  (or 
the  method  you  will  use  to  compute 
your  home  marketing  incentive 
payments);  and 

(c)  Who  will  determine  in  each  case 
'whether  a  home  marketing  incentive 
payment  is  authorized. 

$302-14.102    What  factors  shouM  we 
consider  In  determining  wtiettier  to 
establish  a  home  merketing  incentive 
peyment  program? 

You  should  consider: 

(a)  Whether  the  program  will  increase 
the  percentage  of  residences  sold  for 
which  employees  find  a  bona  fide 
buyer.  You  should  establish  a 
benchmark  for  the  percentage  of 
residences  for  which  you  expect 
employees  to  find  a  bona  fide  buyer 
resulting  in  lower  homesale  costs  to 
you.  If  your  historical  percentage  of 
employee-generated  sales  is  below  your 
benchmark,  a  home  marketing  incentive 
payment  program  may  benefit  you. 

(b)  The  expected  net  savings  fix)m  a 
home  marketing  incentive  payment 
program. 

1302-14.103    What  factors  shouM  we 
consider  m  determining  die  amount  of  a 
home  marketing  incenthre  payment? 

You  should  consider: 

(a)  Amount  of  savings  fixim  reduced 
fee/expenses  paid  to  the  relocation 
services  company.  The  home  marketing 
incentive  payment  program  is  intended 
to  reduce  your  relocation  costs.  The 
amoimt  of  each  home  marketing 
incentive  payment  you  make,  therefore, 
must  not  exceed  the  savings  you  reahze 
from  the  reduced  fee  you  pay  to  the 
relocation  services  company. 

(b)  Employee's  efforts  in  mariieting 
the  residence.  The  purpose  of  a  home 
marketing  incentive  payment  program  is 
to  encourage  a  transferred  employee 
who  participates  in  a  homesale  program 
to  independently  and  aggressively 
market  his/her  residence  and  find  a 
bona  fide  buyer. 

Dated:  March  17, 1997. 
TlinmMn  M.  Davis,  Sr^ 

Acting  Administrator  of  General  Services. 
(FR  Doc.  97-7185  Filed  3-20-97;  8:45  am] 
SRJJNQCOOC  m»u  P 


41  CFR  Parts  302-6  and  302-12 

[FTR  Amendment  82] 

RIN  3090-nAQ37 

Federal  Travel  Regulation; 
Modification  of  Residence  Transaction 
Expenses  Allowance  and  Use  of 
Relocation  Services  Companies 

agency:  Office  of  Govemmentwide 
PoUcy,  GSA. 

ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
eliminate  the  fixed  dollar  caps  on 
residence  transaction  expenses 
reimbursement  and  to  modify  the 
regulations  govfeming  the  use  of 
relocation  services  companies.  This 
amendment  will  save  the  Government 
money  by  offering  agencies  options  to 
more  effectively  use  relocation  services 
companies. 

DATES:  This  final  rule  is  effective  March 
22, 1997,  and  appUes  to  an  employee 
whose  effective  date  of  transfer  (date  the 
employee  reports  for  duty  at  the  new 
official  station)  is  on  or  after  March  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Clauson,  Travel  and 
Transportation  Management  Policy 
EKvision  (MTT),  Washington,  DC  20405, 
telephone  202-501-0299. 

SUPPLEMENTARY  INFORMATION:  A  multi- 
agency  travel  reinvention  task  force  was 
organized  in  August  1994  under  the 
auspices  of  the  Joint  Financial 
Management  Improvement  Program 
(JFMIP)  to  reengineer  Federal  travel 
rules  and  procediues.  The  task  force 
developed  25  recommended  travel 
management  improvements  pubhshed 
in  a  JFMIP  report  entitled  Improving 
Travel  Management  Govemmentwide, 
dated  December  1995.  On  September  23, 
1996,  the  President  signed  into  law  the 
Federal  Employee  Travel  Reform  Act  of 
1996  (Pub.  L.  104-201),  which  included 
8  legislative  changes  recommended  by 
the  JFMIP  to  improve  travel  and  the 
delivery  of  relocation  services. 

This  amendment  implements  section 
1713  of  the  Act  which  eliminates  the 
fixed  dollar  caps  on  residence 
transaction  expenses  reimbursement 
and  modifies  the  rules  governing  use  of 
relocation  services  companies.  This 
amendment  is  written  in  the  "plain 
EngUsh"  Style  of  regulation  writing  as  a 
continuation  of  the  General  Services 
Administration's  (GSA's)  effort  to  make 
the  FTR  easier  to  understand  and  to  use. 


How  does  eliminating  the  fixed  dollar 
caps  aCEsct  reimbursement  fin-  residence 
transaction  expenses? 

It  eliminates  previous  fixed  dollar 
caps  but  continues  to  cap  residence  sale 
reimbursement  at  10  percent  of  the  sales 
price  of  the  residence,  and  residence 
purchase  reimbursement  at  5  percent  of 
the  purchase  price  of  a  residence. 

How  does  this  amendment  modify  the 
use  of  relocation  services  companies? 

It  provides  agencies  expUcit  authority 
to  pay  fees  to  a  relocation  services 
company.  It  also  faciUtates  the  use  of 
cost-reimbursable  contracting  by 
incorporating  the  new  authority  to  pay 
for  losses  incurred  by  a  relocation 
services  company.  It  eliminates  the 
existing  regulatory  preference  for  fixed 
fee  contracts  contained  in  FTR  part  302- 
12,  and  implements  two  regulatory 
improvements  recommended  by  the 
JFMIP — expUcit  authority  for  agencies 
to  establish  a  cap  on  the  value  of 
residences  entered  in  a  homesale 
program  and  authority  for  agencies  to 
separately  contract  for  (unbundle) 
individual  relocation  services. 

What  is  the  "plain  English"  style  of 
regulation  writing? 

The  "plain  English"  style  of 
regulation  writing  is  a  new,  simpler  to 
read  and  understand,  question  and 
answer  regulatory  format.  Questions  are 
in  the  first  person,  and  answers  are  in 
the  second  person.  GSA  uses  a  "we" 
question  when  referring  to  an  agency, 
and  an  "I"  question  when  referring  to 
the  employee. 

How  does  the  plain  English  aty\e  of 
regulation  writing  a£Eect  employees? 

~  A  question  and  its  answer  combine  to 
establish  a  rule.  The  employee  and  the 
agency  must  follow  the  language 
contained  in  both  the  question  and  its 
answer. 

GSA  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866 
of  September  30, 1993.  This  final  rule  is 
not  required  to  be  published  in  the 
Federal  Register  for  notice  and 
comment.  Therefore,  the  Regulatory 
Flexibihty  Act  does  not  apply.  This  rule 
also  is  exempt  from  Congressional 
review  prescribed  under  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Subjects  in  41  CFR  Parts  302-6 
and  302-12 

Government  employees,  travel  and 
transpcvtation  expenses. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  chapter  302  is 
amended  as  follows: 


PART  302-6— ALLOWANCE  FOR 
EXPENSES  INCURRED  IN 
CONNECTION  WITH  RESIDENCE 
TRANSACTIONS 

1.  The  authority  citation  for  part  302- 
6  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5738  and  20  U.S.C 
905(c). 

2.  Section  302-6.1  is  amended  by 
revising  the  introductory  text  of 
paragraph  (f)(2)  to  read  as  follows: 

{  302-6.1    Conditions  and  requirements 
under  wtiich  allowar>cea  are  payabte. 

***** 

[fi  Reiinbursement  of  expenses.  *  *  * 
(2)  Pro  rata  reimbursement.  When  the 
title  possessed  by  an  employee  and/or  a 
member(s)  of  his/her  immediate  family 
is  not  full  title  to  the  residence,  or  when 
an  employee  is  deemed  to  have  a  title 
interest  under  paragraph  (c)(3)  of  this 
section,  the  employee  shall  be 
reimbursed  on  a  pro  rata  basis  to  the 
extent  of  his/her  actual  title  interest 
plus  his/her  deemed  title  interest  in  the 
residence.  Additionally,  an  employee 
shall  be  reimbursed  on  a  pro  rata  basis 
in  the  situations  listed  in  paragraphs 
(f)(2)  (i)  and  (ii)  of  this  section. 

*  •        •        *        • 

3.  Section  302-6.2  is  amended  by 
revising  paragraphs  (e)  and  (g)  to  read  as 
follows: 

1302-6.2    Reimbursable  and 
nonreimtxirsable  experiaea. 

***** 

(e)  Losses  due  to  prices  or  market 
conditions  at  the  old  and  new  posts  of 
duty.  Losses  are  not  reimbursable  when 
they  are  incurred  by  an  employee: 

(1)  Ehie  to  failure  to  sell  a  residence 
at  the  old  official  station  at  the  price 
asked,  or  at  its  current  appraised  value, 
or  at  its  original  cost; 

(2)  Due  to  failure  to  buy  a  dwelling  at 
the  new  official  station  at  a  price 
comparable  to  the  selling  price  of  the 
residence  at  the  old  official  station;  or 

(3)  Any  similar  losses. 

•  *        *        •        • 

(g)  Overall  limitations— {1)  Sale  of  the 
residence  at  the  old  official  station.  The 
total  amount  of  expenses  that  an  agency 
may  reimburse  in  ccmnection  with  the 
sale  of  the  residence  at  the  old  official 
station  shall  not  exceed  10  percent  of 
the  actual  sales  price  of  the  residence. 

(2)  Purchase  of  a  residence  at  the  new 
official  station.  The  total  amount  of 
expenses  that  an  agency  may  reimburse 
in  connection  with  the  purchase  of  a 
residence  at  the  new  official  station 
shall  not  exceed  5  percent  of  the  actual 
purchase  price  of  the  residence. 
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4.  Part  302-12  is  revised  to  read  as 
follows: 

PART  302-12— USE  OF  A 
RELOCATION  SERVICES  COMPANY 

Subpart  A— Agency's  Uae  of  •  Relocation 
Servtoee  Compeny 

Sac 

302-1 2. 1    What  are  "relocation  services'? 
302-12.2    May  we  enter  into  a  contract  with 
a  relocation  services  company  for  the 
ctHnpany  to  provide  relocation  services? 
302-1 2. 3    What  contracted  relocation 

services  may  we  provide  at  Government 
expense? 
302-12.4    May  we  separately  contract  for 

each  type  of  relocation  service? 
302-12.5    What  is  the  purpose  of  contracting 

for  relocation  services? 
302-12.6    How  must  we  administer  a 

relocation  services  contract? 
302-12.7    What  policies  must  we  establish 
when  oSishng  our  employees  the 
services  of  a  relocation  services 
company? 
302-1 2.8    What  rules  must  we  follow  when 

contracting  for  relocation  services? 
302-12.9     What  are  the  income  tax 

consequences  that  we  must  consider 
when  offering  relocation  services? 
302-12.10    What  must  we  consider  in 

deciding  whether  to  use  the  fixed-fee  or 
cost-reimbursable  contracting  method? 
302-1 2.11     May  we  take  title  to  an 

employee's  residence? 
302-12.12     Under  a  homesale  program,  may 
we  establish  a  maximum  home  value 
above  which  we  will  not  pay  for 
homesale  services? 
302-12.13    Under  a  homesale  program,  may 
we  pay  an  employee  for  losses  he/she 
incurs  on  the  sale  of  a  residence? 
302-12. 14    Under  a  homesale  program,  may 
we  direct  the  relocation  services 
company  to  pay  an  employee  more  than 
the  fair  market  value  of  his/her 
residence? 

302-12.15    May  we  use  a  relocation  services 
contract  for  services  which  we  are 
contractually  bound  to  obtain  under 
another  travel  services  contract? 

Sut)pBrt  B-€iiiptoyee's  Uee  d  a  Relocetion 
Services  Compeny 

302-12.100    Am  I  eligible  to  usee  relocation 

services  company? 
302-12.101    Must  my  agency  allow  me  to 

use  a  relocation  services  company? 
302-12.102    Under  what  conditions  may  I 

use  a  relocation  lefvices  company? 
302-12.103    For  what  relocation  services 

expenses  will  my  agency  pay? 
302-12.104    If  I  use  a  contracted-fbr 

relocation  service  that  is  a  substitute  for 

reimbursable  relocation  allowaiu»,  will  I 

be  reimbursed  for  the  relocation 

allowance  as  well? 
302-12.105    What  axpenaes  «nll  my  agency 

pay  if  I  use  a  relocation  services 

company  to  ship  household  goods  in 

excess  of  the  ""•'Jm^m  tveight 

allowance? 
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302-12.106    What  expenses  will  my  agency 
pay  if  I  use  a  relocation  services 
company  to  sell  or  purchase  a  residence 
for  which  I  and/or  a  member(s)  of  my 
immediate  family  do  not  have  full  title? 

302-12.107    If  my  agency  authorizes  me  to 
enter  a  homesale  program,  must  I  accept 
a  buyout  offer  from  the  relocation 
services  company? 

302-12.108  What  are  the  income  tax 
consequences  if  I  use  a  relocation 
services  company? 

Authority:  5  U.S.C  5738  and  20  U.S.C 
905(c). 

Subpart  A— Agency's  Use  of  a 
Relocation  Services  Company 

Note  to  subpart  A:  Use  of  the  pronouns 
"we"  and  "you"  throughout  this  subpart 
refera  to  the  agency. 

1302-12.1    What  are  "relocation 
services"? 

"Relocation  services"  are  services 
provided  by  a  private  company  under  a 
contract  with  an  agency  to  assist  a 
transferred  employee  in  relocating  to  the 
new  official  station.  Examples  include 
homesale  programs,  home  marketing 
assistance,  home  finding  assistance,  and 
property  management  services. 

§302-12.2    May  we  enter  Into  a  contract 
with  a  relocation  services  company  for  ttte 
company  to  provide  relocation  services? 
Yes. 

§  302-1 2.3    What  contracted  relocation 
services  mey  we  provide  at  Government 
expenee? 

You  may  pay  for  contracted  relocation 
services  that  are  a  substitute  for 
reimbursable  relocation  allowances 
authorized  throughout  this  chapter.  For 
example,  you  may  pay  for  homesale 
services  as  a  substitute  for  residence 
sale  expenses,  or  household  goods 
management  services  as  a  substitute  for 
transportation  of  household  goods. 

§302-12.4    Mey  we  seperstely  contract  for 
aech  type  of  relocation  sofvlca? 

Yes,  or  you  may  combine  several 
types  of  relocation  services  in  a  single 
contract. 

§302-12.5    Whatiethepurpoeeof 
contracting  for  relocation  servtcee? 

To  improve  the  treatment  of 
employees  who  are  directed  to  relocate 
to  facilitate  the  retention  of  a  well- 
qualified  woikforce. 

§302-12.6    Howmuatweedministere 
relocetion  eervicee  contract? 

You  must  balance  the  positive  effects 
that  availability  of  relocation  services 
has  on  employee  mobiUty  and  morale 
with  any  increased  costs  your  agency 
may  experience  as  a  residt  of  providing 
relocation  services. 


§302-12.7    What  polleiee  must  we 
eetabHeh  when  offering  oor  employeee  the 
eervicee  of  e  relocetion  eervicee  compeny? 
Yoo  must  eetablleh  pdidee  governing: 

(a)  The  conditions  under  which  you 
will  authorize  an  employee  to  use  a 
relocation  services  company; 

(b)  Which  employees  you  will  allow 
to  use  a  relocation  services  company; 

(c)  What  relocation  services  you  will 
offer  an  employee;  and 

(d)  Who  will  determine  in  each  case 
if  an  employee  may  use  a  relocation 
services  company  and  what  services 
will  be  offered. 

§302-1Z8    What  rules  must  we  follow 
when  contracting  for  relocation  eervicee? 

The  rules  contained  in  the  Federal 
Acquisition  Regulations  {FAR)  (48  CFR) 
and/or  other  procurement  regulations 
apphcable  to  you. 

§302-12.9    What  are  the  income  tax 
coneequences  that  we  must  coneider  when 
offering  relocetion  wrvicee? 

Amounts  you  pay  to  a  relocation 
services  company  on  behalf  of  an 
employee  may  be  taxable  to  the 
employee.  In  some  cases,  such  as  with 
certain  homesale  programs,  the  amoimts 
may  not  be  taxable.  You  must  determine 
the  taxabiUty  of  such  payments,  and  pay 
a  relocation  income  tax  (RTT)  allowance 
in  accordance  with  part  302-1 1  of  this 
chapter  on  payments  you  determine  to 
be  taxable  to  the  employee.  You  may 
contact  the  Assistant  Chief  Counsel 
(Income  Tax  &  Accounting).  Internal 
Revenue  Service.  1111  Constitution 
Avenue.  NW..  Room  5501,  Washington, 
DC  20224,  for  information  on  the 
income  tax  consequences  of  payments 
you  make  to  a  relocation  services 
company. 

§302-12.10  What  must  we  consider  In 
deciding  whether  to  use  the  fixed-fee  or 
cost-reimbursable  contracting  mettMd? 

You  must  consider  the  follov«ng 
factora  in  deciding  which  contracting 
method  to  use: 

(a)  Risk  of  alternative  methods.  Under 
a  fixed  fiee  contract,  the  relocation 
services  company  beara  all  risks  not 
expressly  contained  in  the  contract. 
Under  a  cost-reimbursable  contract,  you 
must  assume  some  or  all  risks  and. 
therefore,  must  assiune  some 
management  responsibifities  under  the 
contract  as  well.  For  example,  tmder  a 
fixed  fee  homesale  program  you  are  not 
directly  Liable  for  losses  incurred  if  a 
residence  does  not  sell  immediately, 
while  imder  a  cost-reimbursable 
homesale  program  you  assume  some  or 
all  risks  of  selhng  the  residence. 

(b)  Cost  of  alternative  methods.  Under 
the  fixed  fee  method  of  contracting,  the 
fee  includes  a  cost  component  for  risk 
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assumed  by  the  relocation  services 
company.  Under  the  cost -reimbursable 
method  of  contracting,  you  are  directly 
responsible  for  some  or  all  of  the  costs 
associated  with  management  of  the 
contract.  In  deciding  whether  to  use 
cost-reimbursable  contracting  you, 
therefore,  must  consider  the  cost  of 
resources  you  would  require  (including 
personnel  costs)  to  manage  a  cost- 
reimbiu^able  relocation  services 
contract. 

(c)  Effect  on  the  obligation  of  funds. 
You  must  obligate  funds  for  a  relocation 
in  the  fiscal  year  in  which  the  piuchase 
order  is  awarded  imder  the  contract. 
Under  the  fixed  fee  contracting  method, 
the  amoimt  of  the  relocation  services  fee 
is  fixed  and  you  have  a  basis  for 
determining  the  amount  of  funds  to 
obligate.  Under  the  cost-reimbursable 
contracting  method,  you  must  obUgate 
funds  based  on  an  estimate  of  the  costs 
that  will  be  incxured.  When  opting  for 
cost-reimbursable  contracting  you, 
therefore,  should  establish  a  reliable 
method  of  computing  fund  obUgation 
estimates. 

§302-1Z11    May  we  take  title  to  an 
employee  a  residence? 

No,  you  may  not  take  title  to  an 
employee's  residence  except  as 
specifically  provided  by  statute.  The 
statutes  which  form  the  basis  for  the 
provisions  of  this  part  do  not  provide 
such  authority. 

§  302-1 2. 1 2  Under  a  homesale  program, 
may  we  establish  a  maximum  home  value 
above  which  we  will  not  pay  for  hon^esale 
services? 

Yes.  If  a  home  exceeding  the 
maximum  value  is  sold  under  your 
homesale  program,  the  employee  will  be 
responsible  for  any  additional  costs. 
You  must  establish  a  maximiun  amount 
commensurate  with  your  agency's 
experience.  You  may  consider,  among 
other  factors,  budgetary  constraints,  the 
value  range  of  homes  in  areas  where  you 
have  offices,  and  the  value  range  of 
homes  previously  entered  in  your 
program. 

§  302-1 2. 1 3    Under  a  homesale  program, 
may  we  pey  an  employee  for  losses  Ite/she 
Incurs  on  ttte  sele  of  a  residence? 

No.  But,  this  does  not  preclude  your 
reimbursing  a  relocation  services 
company  for  losses  incurred  while  the 
contractor  holds  the  property. 

§  302-12.14    Under  a  homesale  program, 
may  we  direct  the  relocation  services 
corrtpeny  to  pey  an  employee  more  than  ttte 
fair  market  value  of  hia/her  reeidertce? 

No.  Under  a  homesale  program  you 
may  not  direct  the  relocation  services 
compoiy  to  ^y  an  employee  more  than 


the  fair  market  value  (as  determined  by 
the  residence  appraisal  process]  of  his/ 
her  home. 

§302-12.15    May  we  uee  a  relocation 
eervicee  contrect  for  eervlces  wtilch  we  sre 
contractually  bound  to  ot>taln  under 
another  travel  services  contract? 

No.  For  example,  you  may  not  use  a 
relocation  services  contract  to 
drcumvent  the  travel  and  transportation 
expense  payment  system  contract  if  you 
are  a  user  of  that  contract. 

Subpart  B — Employee's  Use  of  a 
Relocation  Services  Company 

Note  to  subpart  B:  Use  of  the  pronouns  "I" 
and  "you"  throughout  this  subpart  refers  to 
the  employee. 

§302-12.100    Am  I  eligible  to  use  a 
relocation  eervlces  compeny? 

Yes,  if  you  are  an  employee  who  is 
authorized  to  transfer. 

§  302-12.101    Must  my  agency  allow  me  to 
use  a  relocation  services  compeny? 

No.  Your  agency  determines  if  you 
may  use  a  relocation  services  company. 

§302-12.102    Under  whet  conditions  may  I 
uae  a  relocation  services  compeny? 

You  may  use  a  relocation  services 
company  if: 

(a)  You  meet  all  conditions  required 
for  you  to  be  eligible  for  an  allowance 
contained  in  this  chapter  for  which  a 
service  provided  by  the  relocation 
services  company  would  serve  as  a 
substitute,  and  you  are  authorized  to  use 
a  specific  relocation  service  provided  by 
the  company  as  a  substitute; 

(b)  You  have  signed  a  service 
agreement;  and 

(c)  You  meet  any  specific  conditions 
your  agency  has  established. 

§302-12.103    For  what  relocation  services 
expenses  will  my  agency  pay? 

Your  agency  will  pay  the  relocation 
services  company  s  fees/expenses  for 
the  services  you  are  authorized  to  use. 
If  your  agency  pays  the  relocation 
services  company  for  actual  ex]>enses 
the  company  incurs  on  your  behalf, 
payment  to  the  company  is  limited  to 
what  you  would  have  received  under 
the  direct  reimbursement  provisions  of 
this  chapter. 

§302-12.104    Ifluseacontractad-for 
relocation  service  that  Is  a  substitute  for 
reimt>ursat>le  relocetion  allowaiKe,  will  I  be 
relmtNjrsed  for  ttte  raiocstion  aliowartce  es 
well? 

No. 


§302-12.106    WhatexpeneeswWmy 
sgertcy  pey  If  I  uee  a  relocation  services 
compeny  to  ship  household  goods  In 
excess  of  ttte  maximum  weight  allowance? 

Your  agency  will  pay  the  portion  of 
the  fee  attributable  to  18,000  pounds  net 
weight.  You  must  pay  the  rest. 

§302-12.106    WhatexpeneeswHImy 
agency  pey  If  I  uee  a  relocation  aervlces 
compeny  to  sell  or  purchaee  a  rasldeitce  for 
which  I  and/or  a  ntemberfs)  of  my 
ImmedMe  family  do  not  have  fun  title? 

Your  agency  will  pay  the  portion  of 
the  relocation  services  company's  fee 
attributable  to  your  pro  rata  share  of  the 
residence,  as  determined  in  accordance 
with  §  302-6.1(1)  of  this  chapter.  You 
must  pay  any  portion  of  the  fee 
attributable  to  other  than  your  pro  rata 
share  of  the  residence. 

§302-12.107    If  my  agertcy  autttortzes  nte 
to  enter  a  homeeale  program,  must  I  accept 
a  buyout  offer  from  the  relocation  services 
compsny? 

No.  Your  agency  must  give  you  the 
option  to  accept  or  reject  an  offer  bom 
the  relocation  services  company. 

§302-12.106    What  are  the  Income  tax 
consequences  If  I  use  a  relocation  services 
company? 

You  may  inciu  income  taxes  on 
relocation  services  provided  by  a 
relocation  services  company  and  paid 
for  by  your  agency.  Section  82  of  the 
Internal  Revenue  Code  states  there  shall 
be  included  in  gross  income  (as 
compensation  for  services)  any  amount 
received  or  accrued,  directiy  or 
indirectly,  by  an  individual  as  a 
payment  for  or  reimbuirsement  of 
expenses  of  moving  fi^m  one  residence 
to  another  residence  which  is 
attributable  to  employment.  You  will 
receive  a  relocation  income  tax  (RTT) 
allowance  if  your  agency  determines 
that  such  expenses  are  taxable.  The 
Government  does  not  assiune 
responsibility  for  payment  of  your  taxes, 
however,  and  you  may  wish  to  consult 
a  tax  professional  on  income  tax 
reporting. 

Dated:  March  17, 1997. 
Thunnan  M.  Davis,  Sr., 

Acting  Administrator  of  General  Services. 
(PR  Doc.  97-7186  Filed  3-20-97;  8:45  am] 
BIUJNGCOOE  a8!0-34-P 
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41  CFR  Parts  302-1  and  302-4 

[FTR  AnwndnMnt  63] 
RIN  3090-AQ19 

Federal  Travel  Regulation;  Fixed 
Amount  Reimbursement  for 
Househunting  Trip  Sut)sJ8tence 
Expent 


AQENCY:  Office  of  Govemmentwide 
Policy.  GSA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
allow  an  agency  to  pay  a  fixed  amoimt 
for  househunting  trip  subsistence 
expenses  instead  of  a  per  diem 
allowance  under  the  lodgings-plus 
reimbursement  method.  This 
amendment  will  save  the  Government 
money  by  easing  the  processing  of 
relocation  claims  and  will  increase 
employee  satisfaction  with  the 
relocation  process. 

DATES:  This  final  rule  is  effective  March 
22.  1997,  and  applies  to  an  employee 
whose  effective  date  of  transfer  (date  the 
employee  reports  for  duty  at  the  new 
official  station)  is  on  or  after  March  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Clauson,  Travel  and 
Transportation  Management  PoUcy 
Division  (MTT).  Washington.  DC  20405. 
telephone  202-501-0299. 

SUPPLEMENTARY  INFORMATKM:  A  multi- 
agency  travel  reinvention  task  force  was 
organized  in  August  1994  under  the 
auspices  of  the  Joint  Financial 
Management  Improvement  Program 
(JFMIP)  to  reengineer  Federal  travel 
rules  and  procedures.  The  task  force 
pubhshed  25  recommended  travel 
management  improvements  in  a  JFMIP 
report  entitled  Improving  Travel 
Management  Govemmentwide,  dated 
December  1995.  On  September  23, 1996, 
the  President  signed  into  law  the 
Federal  Employee  Travel  Reform  Act  of 
1996  (Pub.  L.  104-201),  which  included 
8  legislative  changes  recommended  by 
the  JFMIP  to  improve  travel  and  the 
dehvery  of  relocation  services. 

This  amendment  implements  section 
1711  of  the  Act  which  provides  the 
General  Services  Administration  (GSA) 
authority  to  issue  regulations  which 
authorize  agencies  to  reimburse  a 
transferred  employee  a  fixed  amount  for 
househimting  trip  subsistence  expenses. 
This  amendment  is  written  in  the  "plain 
English"  style  of  regulation  writing  as  a 
continuation  of  GSA  s  effort  to  make  the 
FTR  easier  to  understand  and  to  use. 


How  doe*  this  aiiMndment  change  the 
•Howance  for  househunting  trip 
expenses? 

This  amendment  provides  agencies 
the  alternative  to  reimburse  employees 
a  fixed  amount  without  requiring 
receipts  for  househunting  trip 
subsistence  expenses  instead  of  paying 
a  per  diem  allowance  under  the 
lodgings-plus  reimbiusement  method. 
This  amendment  also  replaces  the  term 
"travel  to  seek  residence  quarters"  with 
the  term  "househunting  trip." 

Under  what  circumstances  will  I  be 
reimbursed  a  fixed  amount  for 
househunting  trip  subsistence 
expenses? 

Your  agency  determines  whether  to 
authorize  you  a  househunting  trip,  and 
if  so,  whether  to  offer  you  a  "fixed 
amoimt"  reimbursement  for  your 
subsistence  expenses  or  a  per  diem 
allowance  under  the  lodgings-plus 
reimbursement  method.  If  offered  the 
fixed  amount  option,  you  will  have  the 
discretion  to  choose  between  it  and  the 
lodgings-plus  reimbursement  method. 

What  efiFiect  does  using  the  term 
"househunting  trip"  have  on  the 
allowance  for  househunting  trip 
expeascs? 

Using  the  term  "househunting  trip" 
instead  of  "travel  to  seek  residence 
quarters"  has  no  effect  on  the  allowance 
for  househunting  trip  expenses.  Use  of 
this  common  vernacular  term  simply 
makes  the  FTR  easier  to  read  and  to 
imderstand.  The  term  "househimting 
trip"  is  broadly  defined  to  include  a  trip 
to  seek  permanent  quarters  in  a  rental 
fadhty. 

What  is  the  "plain  Engluh"  style  of 
regulation  writing? 

The  "plain  English"  style  of 
regulation  writing  is  a  new,  simpler  to 
read  and  understand,  question  and 
answer  regulatory  format.  Questions  are 
in  the  first  person,  and  answers  are  in 
the  second  person.  GSA  uses  a  "we" 
question  when  referring  to  an  agency, 
and  an  "I"  question  when  referring  to 
the  employee. 

How  does  the  plain  English  style  of 
regulation  writing  aflhct  employees? 

A  question  and  its  answer  combine  to 
estabUsh  a  rule.  The  employee  and  the 
agency  must  follow  the  language 
contained  in  both  the  question  and  its 
answer. 

GSA  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866 
of  September  30,  1993.  This  final  rule  is 
not  required  to  be  pubUshed  in  the 
Federal  Registar  for  notice  and 


comment.  Therefore,  the  Regulatory 
FlexibiUty  Act  does  not  apply.  This  rule 
also  is  exempt  from  Congressional 
review  prescribed  under  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Subiects  in  41  CFR  Parts  302-1 
and  302-4 

Government  employees.  Travel  and 
transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble.  41  CFR  chapter  302  is 
amended  as  follows: 

PART  302-1— APPLICABILITY, 
GENERAL  RULES,  AND  EUGIBILTTY 
CONDITIONS 

1.  The  authority  citation  for  part  302- 
1  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a); 
E.O.  11609,  36  FR  13474,  3  CFR,  1971-1975 
Comp.,  p.  586. 

Subpart  A— New  Appointees  and 
Transferred  Employees 


1302-1.7    [Ar 

2.  Section  302-1.7  is  amended  by 
removing  the  phrase  "trips  to  seek 
residence  quarters  in  §  302-4. 1(c)(4)"  in 
paragraph  (a)  and  adding  in  its  place  the 
phrase  "househunting  trips  in  §  302- 
4.3(c)". 

3.  Section  302-1.14  is  amended  by 
revising  paragraph  (a)(3)(ii)  to  read  as 
follows: 

$302-1.14    Use  of  funds. 

(a)*  •   * 
(3)*  •   • 

(ii)  Authorized  househunting  trips  as 
set  forth  in  §  302-4.16  of  this  chapter; 

■        •        *         *        • 

4.  Part  302-4  is  revised  to  read  as 
follows: 

PART  302-4— ALLOWANCE  FOR 
HOUSEHUNTING  TRIP  EXPENSES 

Subpart  A— Employee's  Allowance  For 
Househunting  Trip  Expenses 

302-4.1     What  is  a  "househunting  trip'7 
302-4.2    What  is  the  purpose  of  the 

househunting  trip  expenses  allowance? 
302-4.3    Am  I  eligible  for  a  househunting 

trip  expenses  allowance? 
302-4.4    Who  is  not  eligible  for  a 

househunting  trip  expenses  allowance? 
302-4.5    Must  my  agency  authorize  payment 

of  a  househunting  trip  expenses 

allowance? 
302-4.6    Under  what  circumstances  will  I 

receive  a  househunting  trip  expenses 

alloMrance? 
302-4.7    Who  may  travel  on  a  househunting 

trip  at  Government  expense? 


302-4.8    How  many  hou~«hunting  trips  may 
.  my  agency  authorize  in  connection  with 

a  particular  transfer? 
302-4.9    May  my  spouse  and  I  perform 

sefkarate  househunting  trips  at 

Government  expense? 
302—4.10    How  soon  may  I  and/or  my 

spouse  begin  a  househunting  trip? 
302-4.11     Is  there  a  time  limit  on  the 

duration  of  a  househunting  trip? 
302-4.12    When  must  my  househunting  trip 

be  completed? 
302-4.13    What  methods  may  my  agency 

use  to  reimburse  me  for  househuntii^ 

trip  expenses? 
302-4.14    What  transportation  expenses  will 

my  agency  pay? 
302-4.15    Must  I  document  my 

househunting  trip  expenses  to  receive 

reimbursement? 
302—4.16    May  I  receive  an  advance  of  funds 

for  househunting  trip  expenses? 
302—4.17    Am  I  in  a  duty  status  when  I 

perform  a  househunting  trip? 

SUBPART  B— AQENCY  RESPONSIBILITIES 

302-4.100    How  should  we  administer  the 

househunting  trip  expenses  allowance? 
302—4.101     What  governing  policies  must 

we  establish  for  the  househunting  trip 

expenses  allowance? 
302—4.102     Under  what  circumstances  may 

we  authorize  a  househunting  trip? 
302-4.103    What  factors  must  we  consider 

in  determining  whether  to  offer  an 

employee  the  ^xed  amount 

househunting  trip  subsistence  expenses 

reimbursement  option? 
Authority:  5  U.S.C  5738;  20  U.S.C  905(a); 
E.G.  11609,  36  FR  13474,  3  CFR,  1971-1975 
Comp.,  p.  586. 

SUBPART  A— EMPLOYEE'S 
ALLOWANCE  FOR  HOUSEHUNTING 
TRIP  EXPENSES 

Note  to  subpart  A:  Use  of  the  pronouns  "I" 
and  "you"  throughout  this  subpart  refers  to 
the  employee. 

S  302-4.1    What  is  a  "houeahunting  trip"? 

The  term  "househunting  trip"  refers 
to  a  trip  made  by  the  employee  and/or 
spouse  to  the  new  official  station 
locahty  to  find  permanent  fiving 
quarters  to  rent  or  purchase.  The  term 
"living  quarters"  in  this  part  includes 
apartments,  condominiums,  and 
cooperatives  in  addition  to  townhomes 
and  single  fomily  homes. 

f302-4^   Whattothepurpoeaofth* 
houaahunting  trip  axpanaaa  aiowanca? 

The  allowance  for  househunting  trip 
expenses  is  intended  to  facilitate  and 


expedite  the  employee's  move  from  the 
old  official  station  to  the  new  official 
station  and  to  lower  the  Government's 
overall  cost  for  the  employee's 
relocation  by  reducing  the  amount  of 
time  an  employee  must  occupy 
temporary  quarters.  The  allowance  for 
househunting  trip  expenses  provides 
the  employee  and/or  spouse  a  pyeriod  of 
time  to  concentrate  on  finding  a  suitable 
permanent  residence  at  the  new  official 
station  and  thereby  expedites  the 
employee's  relocation. 

S  302-4.3    Am  I  ellgibie  for  a  househunting 
trip  expanses  aHownnce? 

You  are  eligible  for  a  househunting 
trip  expenses  allowance  if  you  are  an 
employee  who  is  authorized  to  transfer, 
and  in  addition: 

(a)  Both  your  old  and  new  official 
stations  are  located  within  the  United 
States; 

(b)  You  are  not  assigned  to 
Government  or  other  prearranged 
housing  at  the  new  official  station;  and 

(c)  Your  old  and  new  official  stations 
are  75  or  more  miles  apart  (as  measured 
by  map  distance)  via  a  usually  traveled 
surface  route. 

§302-4.4    Who  Is  not  eligible  for  a 
househunting  trip  expenses  aHowanca? 

New  appointees  and  employees 
assigned  under  the  Government 
Employees  Training  Act  (5  U.S.C.  4109) 
are  not  eligible  for  a  househimting  trip 
expenses  allowance. 

§  302-4.5    Must  my  agency  auttiorize 
paymem  of  a  househunting  trip  expenses 
allowance? 

No.  Your  agency  determines  when  it 
is  in  the  Government's  interest  to 
authorize  you  a  househunting  trip  and 
the  procedures  you  must  follow  if  it  is 
authorized. 

f  302-4.6    Under  what  circumslancaa  wRI  I 
recehM  a  houaahunting  trip  expenses 
allowance? 

You  will  receive  a  househunting  trip 
expenses  allowance  if: 

(a)  Your  agency  authorized  you  to 
perform  a  househunting  trip  in  advance 
of  the  travel  (the  agency  authorization 
must  specify  the  mode  of  transportation 
and  the  period  of  time  allowed  for  the 
trip); 

(b)  You  have  signed  a  service 
agreement; 


(c)  Your  agency  has  estabUshed.  and 
informed  you  of.  the  date  you  are  to 
report  to  your  new  official  station;  and 

(d)  You  meet  any  additional 
conditions  your  agency  has  established. 

S  302-4.7    WIk)  ntay  travei  on  a 
househunting  trip  at  Govemnwnt  expanaa? 

Only  you  and/or  your  spouse  may 
travel  on  a  househunting  trip  at 
Government  expense. 

S  302-4.8    How  many  houaahunting  tips 
may  my  agency  auttiorize  in  connection 
with  a  particutar  transfer? 

Your  agency  may  authorize  only  one 
round  trip  for  you  and/or  your  spouse 
in  coimection  with  a  particular  transfer. 

§302-4.9    May  my  spouse  and  I  perform 
saparate  househunting  trips  at  Qovemmant 
expenae? 

Yes.  However,  your  reimbursement 
will  be  Umited  to  the  cost  that  would 
have  been  incurred  if  you  and  your 
spouse  had  traveled  together  on  one 
round  trip. 

§302-4.10    How  aoon  may  I  and/or  my 
spouse  begin  a  househunting  trip? 

You  may  begin  your  househunting 
trip  as  soon  as  your  agency  has  notified 
you  of  your  transfer  and  issued  a  travel 
authorization  for  a  househunting  trip. 
To  take  maximum  advantage  of  your 
trip,  however,  it  is  very  important  that 
you  become  familiar  as  quickly  as  you 
can  with  your  new  official  station  area 
(e.g..  housing  market  conditions,  school 
locations,  etc.)^you  are  selling  your 
residence  at  your  old  official  station, 
you  should  not  begin  your 
househunting  trip  imtil  you  have  a 
current  appraisal  of  the  value  of  the 
residence  so  that  you  can  more 
accurately  determine  the  appropriate 
price  range  of  residences  to  consider 
during  your  househunting  trip. 

§302-4.11    Is  there  a  time  Hmn  on  the 
duraOon  of  a  houaahunting  trip? 

A  househunting  trip  should  be  for  a 
reasonable  period,  not  to  exceed  10 
calendar  days,  as  authorized  by  your 
agency  under  §  302-4.101(d). 

§  302-4.12    Whan  muat  my  houaahunting 
trip  be  complelsd? 

You  and/or  your  spouse  must 
complete  your  househunting  trip  as 
indicated  in  the  following  table: 


For 

Your  househunting  trip  must  be  completed  by 

You 

Your  spouse  — 

The  day  before  you  report  to  your  new  offictal  station. 
The  eailier  of: 

(a)  the  day  before  your  family  relocates  to  your  new  offictai  station:  or 

(b)  The  day  before  the  maximum  time  for  beginning  aNowabie  travel  expires  (see  §302-1.6  of  this 
chapter). 

IMI 


13770  Federal  Regfeter  /  Vol.  62,  No.  55  /  Friday,  March  21,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  55  /  Friday,  March  21,  1997  /  Rules  and  Regulations  13771 


f  302-4.13    What  RWlhods  may  my  agancy  uaa  to  ralmbuna  ma  for  houaahunting  trip  axpanaaa? 

Your  agency  will  reimburse  your  househunting  trip  expenses  as  indicated  in  the  foUowing  table: 


For 


You  andlor  your  spouse's  transpor- 
tation expenses. 

You  and/or  your  spouse's  subsist- 
ence expenses. 


You  are  reimbursed 


Your  actual  transportation  costs. 
One  of  the  following: 

(a)  A  per  diem  altowance  tor  you  anchor  you|  spouse  as  prescribed  under  part  302-2  of  ttiis  chapter 
or  ' 

(b)  If  you  accept  your  agency's  offer  of  the  fixed  amount  option,  and: 

(1)  Both  you  and  your  spouse  perlonn  a  househunting  trip  either  together  or  separately,  a  single 
amount  determined  by  multiplying  the  applicable  locality  rate  (listed  in  appendix  A  to  chapter  301 
of  this  sdbWe)  by  6.25,  or 

(2)  Only  one  of  you  performs  a  househunting  trip,  an  amount  detemiined  by  multiplying  the  applica- 
t)le  locaJity  rale  (listed  in  appendix  A  to  chapter  301  of  ttus  subtitle)  by  5. 


1302-4.14    What  tranaportaUon  axpanaaa 
ivill  my  agancy  pay? 

Your  agency  will  authorize  you  to 
travel  by  the  transportation  mode(s) 
(e.g.,  airline,  train,  or  privately  owned 
automobile)  it  determines  to  be 
advantageous  to  the  Government.  Your 
agency  will  pay  for  yoiu-  transportation 
expenses  by  the  authorized  mode(s).  If 
you  travel  by  any  other  mode(s),  your 
agency  will  pay  your  transportation 
expenses  not  to  exceed  the  cost  of 
transportation  by  the  authorized 
mode(s). 

f  302-4.15    Muat  I  document  my 
houaahunting  trip  aipanaea  to  racaiva 
rakntMjraantant? 

To  receive  reimbursement  for 
househunting  trip  transportation 
expenses  you  must  itemize  your 
transportation  expenses  ibd  provide 
receipts  as  required  by  §  301-1 1.3(c)  of 
this  subtitle.  For  fixed  amount 
househunting  trip  subsistence 
reimbursement,  you  do  not  docxunent 
your  subsistence  expenses.  For  p)er  diem 
househimting  trip  subsistence  expense 
reimbursement,  you  must  itemize  yoiu 
lodging  expenses  and  you  must  provide 
receipts  as  required  by  §  301-7.g(b)  and 
§  301-1 1.3(c)  of  this  subtitle. 


1302-4.16    MaylracalwaanadMncaor 
funda  for  houaahunting  trip  axpanaaa? 

Your  agency  may  authorize  an 
advance  of  funds,  in  accordance  with 
§  302-1.14(a)  of  this  chapter,  for  your 
househimting  trip  expenses.  Your 
agency  may  not  advance  you  funds  in 
excess  of  the  sum  of  your  anticipated 
transportation  costs  and  either  me 
maximum  per  diem  allowable  under 
part  302-2  of  this  chapter  for  the 
location  and  duration  of  your 
househimtiiig  trip  or  your  fixed  amount 
househunting  trip  subsistence  expenses 
payment,  whichever  appUes. 

1302-4.17    Am  I  In  a  duty 
parfonn  a  houaahunting  MpT 
Yes. 


Subpart  B— Agency  RasponsibilitiM 

Note  to  Subpart  B:  Use  of  the  pronouns 
"we"  and  "you"  throughout  this  subpart 
refers  to  the  agency. 

$302-4.100    How  should  «wa  adminlatar  the 
househunting  trip  axpanaaa  atlowanca? 

You  should  administer  the 
househunting  trip  expenses  allowance 
to  minimize  or  avoid  its  use  when  other 
satisfactory  and  more  economical 
arrangements  are  available. 

S  302-4.101    What  governing  poUdaa  muat 
«M  aatabliah  for  the  houaahunting  trip 
axpanaaa  allowancaT 


You  must  establish  poUdes  and 
procedures  governing: 

(a)  When  you  will  authorize  a 
househunting  trip  for  an  employee; 

(b)  Who  will  determine  if  a 
househunting  trip  is  appropriate  in  each 
situation: 

(c)  If  and  when  you  will  authorize  the 
fixed  amount  option  for  househunting 
trip  subsistence  expenses 
reimbursement ; 

(d)  Who  will  determine  the 
appropriate  duration  of  a  househunting 
trip  for  an  employee  who  selects  a  per 
diem  allowance  under  part  302-2  of  this 
chapter  to  reimburse  househimting  trip 
subsistence  expenses;  and 

(e)  Who  will  determine  the  mode(s)  of 
transportation  to  be  used. 

1302-4.102    Under  what  circumatancaa 
may  laa  authorize  a  houaahunting  trip? 

You  may  authorize  a  househunting 
trip  on  an  individual-case  basis  when 
the  employee  has  accepted  the  transfer 
and  his/her  circumstances  indicate  that 
a  househunting  trip  actually  is  needed. 
You  may  not  authorize  a  househunting 
trip  when  the  purpose  of  the  trip  is  to 
assist  the  employee  in  deciding  whether 
he  or  she  will  accept  the  transfer. 


$302-4.103    What  factors  muat  wa 
conaidar  In  datermining  wtMtl>er  to  offer  an 
employaa  the  fixed  amount  houaahunting 
trip  subsistanca  axpanaaa  reimbursement 
option? 

You  must  consider  the  following 
factors: 

(a)  Ease  of  administration.  Payment  of 
a  per  diem  allowance  under  part  302- 

2  of  this  chapter  requires  you  to  review 
claims  for  the  vahdity,  accuracy,  and 
reasonableness  of  each  expense  amount, 
except  for  meals  and  incidental 
expenses.  Fixed  amount  househunting 
trip  subsistence  expenses 
reimbursement  is  easier  to  administer 
because  you  do  not  have  to  review 
expense  amounts. 

(b)  Cost  considerations.  You  must 
weigh  the  cost  of  each  reimbursement 
option  on  a  case-by-case  basis. 

(c)  Treatment  of  employees.  The 
employee  is  allowed  to  choose  between 
a  per  diem  allowance  under  part  302- 
2  of  this  chapter  and  fixed  amount 
househunting  trip  subsistence  expenses 
reimbursement  when  you  offer  the  fixed 
amount  reimbursement  method.  You 
therefore  should  weigh  employee 
morale  and  productivity  considerations 
against  actual  cost  considerations  in 
determining  which  method  to  offer. 

Dated:  March  18, 1997. 
Tharnun  M.  Davis,  Sr., 
Acting  Administrator  of  Genera]  Services. 
IFR  Doc.  97-7236  Filed  3-20-97;  8:45  ami 
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41  CFR  Part  302-1 
[FTW  Amendment  >fl 
RIN3090-AQ44 

Federal  Travel  Regulation;  Temporary 
Change  of  Station 

AQENCY:  Office  of  Govemmentwide 
Fohcy,  GSA. 

ACnON:  Final  rule. 


SUtMIARY:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
allow  an  agency  to  pay  a  limited  set  of 
relocation  allowances  in  connection 
with  a  temporary  change  of  station  for 
a  period  of  not  less  than  6,  nor  more 
than  30,  months.  This  amendment  is 
intended  to  reduce  Government 
expenditures  for  the  long-term 
assignment  of  an  employee  to  a 
temporary  official  station  and  to 
increase  {he  employee's  satisfaction  by 
providing  an  alternative  to  a  long-term 
temporary  duty  travel  assignment  that 
would  involve  a  prolonged  separation 
from  his/her  immediate  family. 
DATES:  This  final  rule  is  effective  March 
22, 1997,  and  apphes  to  an  employee 
whose  effective  date  of  transfer  (date  the 
employee  reports  for  duty  at  the  new 
official  station)  is  on  or  after  March  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Clausen,  Travel  and 
Transportation  Management  Policy 
Division  (MTT),  Washington,  DC  20405, 
telephone  202-501-0299. 
SUPPI.EMENTARY  INFORMATION:  A  multi- 
agency  travel  reinvention  task  force  was 
organized  in  August  1994  under  the 
auspices  of  the  Joint  Financial 
Management  Improvement  Program 
(JFMIP)  to  reengineer  Federal  travel 
rules  and  procedures.  The  task  force 
developed  25  recommended  travel 
management  improvements  published 
in  a  JFMIP  report  entitled  Improving 
Travel  Management  Govemmentwide, 
dated  December  1995.  On  September  23, 
1996,  the  President  signed  into  law  the 
Federal  Employee  Travel  Reform  Act  of 
1996  (Pub.  L.  104-201),  which  included 
8  legislative  changes  recommended  by 
the  JFMIP  to  improve  travel  and  the 
deUvery  of  relocation  services. 

This  amendment  implements  section 
1716  of  the  Act  which  provides  the 
General  Services  Administration  (GSA) 
authority  to  issue  regulations  permitting 
an  agency  pay  a  limited  set  of  relocation 
allowances  for  a  temporary  change  of 
station  instead  of  paying  temporary  duty 
travel  allowances  when  an  employee  is 
assigned  to  a  temporary  official  station 
for  a  period  of  not  less  than  6,  nor  more 
than  30,  months.  This  amendment  is 
written  in  the  "plain  EngUsh  style  of 
regulation  writing  as  a  continuation  of 
GSA's  effort  to  make  the  FTR  easier  to 
understand  and  to  use. 

What  is  the  "Plain  EngUah"  Style  of 
Regulation  Writing? 

The  "plain  Enghsh"  style  of 
regulation  writing  is  a  new.  question 
and  answer  format  that  is  simpler  to 
read  and  understand.  Questions  are  in 
the  first  person,  and  answera  are  in  the 


second  person.  GSA  uses  a  "we" 
question  and  a  "you"  answer  when 
referring  to  an  agency,  and  an  "I" 
question  and  a  "you"  answer  when 
referring  to  the  employee. 

How  Does  the  Plain  English  Style  of 
Regulation  Writing  Affect  Employees? 

A  question  and  its  answer  combine  to 
estabUsh  a  rule.  The  employee  and  the 
agency  must  follow  the  language 
contained  in  both  the  question  and  its 
answer. 

GSA  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866 
of  September  30, 1993.  This  final  rule  is 
not  required  to  be  published  in  the 
Federal  Register  for  notice  and 
comment.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply.  This  rule 
also  is  exempt  from  Congressional 
review  prescribed  under  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Subiects  in  41  CFR  Part  302-1 

Government  employees,  saved  and 
transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  part  302-1  is 
amended  as  follows: 

PART  302-1— APPLICABILITY, 
GENERAL  RULES.  AND  EUQIBILITY 
CONOmONS 

1.  The  authority  citation  for  part  302- 
1  continues  to  read  as  follows: 

Authority:  5  U.S.C  5738;  20  U.S.C.  905(a); 
E.O.  11609,  36  PR  13474,  3  CFR,  1971-1975 
Comp.,  p.  586. 

Sut>part  A — New  Appointees  and 
Transferred  Employees 

2.  Section  302-1.3  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

S  302-1 .3    General  proviaiona. 

(a)  •  *  * 

(2)  Discretionary  coverage.  The  head 
of  an  agency,  or  his/her  designee,  may 
authorize  the  payment  of  travel  and 
transportation  expenses  and  applicable 
allowances  in  the  case  of: 

(i)  A  new  appointee,  as  defined  in 
§  302-1 .4(d),  relocating  from  his/her 
place  of  actual  residence  at  the  time  of 
appointment  (or  at  the  time  following 
the  most  recent  Presidential  election, 
but  before  selection  or  appointment,  in 
the  case  of  an  individual  who  has 
performed  transition  activities  under 
section  3  of  the  Presidential  Transition 
Act  of  1963  (3  U.S.C  102  note)  and  who 
is  appointed  in  the  same  fiscal  year  as 
the  Presidential  inauguration  that 
immediately  follows  his/her  transition 


activities)  for  permanent  duty  to  an 
official  station;  and 

(ii)  An  employee  authorized  a 
temp>orary  change  of  station  under 
subpart  C  of  this  part  in  connection  with 
the  employee  s  long-term  assignment  to 
a  temporary  official  station. 

3.  Part  302-1  is  amended  by  adding 
subparts  C  and  D  to  read  as  follows: 

Sut>part  C— Employaa'a  Temporary  Cttange 
ofStadon 

oOC> 

302-1.200    What  is  a  "temporary  change  of 
station  (TCS)"? 

302-1 .  201     What  is  the  purpose  of  a  TCS? 

302-1.202    Am  I  eligible  for  a  TCS? 

302-1.203    Who  is  not  eligible  for  a  TCS? 

302-1.204    Must  my  agency  authorize  a  TCS 
when  I  am  directed  to  perform  a  long- 
term  assignment  at  a  temporary  official 
station? 

302-1.205    Under  what  ciromistances  will 
my  agency  authorize  a  TCS? 

302-1.206    If  my  agency  authorizes  a  TCS. 
do  I  have  the  option  of  electing  payment 
of  temporary  duty  travel  allowances 
instead? 

302-1.207    How  long  must  my  assignment 
be  for  me  to  qualify  for  a  TCS? 

302-1 .  208  What  is  the  effect  on  my  TCS 
reimbursement  if  my  assignment  lasts 
less  than  6  montiis? 

302-1.209  What  is  the  effect  on  my  TCS 
reimbursement  if  my  assignment  lasts 
more  than  30  months? 

302-1.210    Is  there  any  required  minimum 
distance  between  an  official  station  and 
a  long-term  assignment  location  that 
must  be  met  for  me  to  qualify  for  a  TCS? 

302-1.211     Must  I  sign  a  service  agreement 
to  qualify  for  a  TCS? 

302-1.212     What  is  my  of&cial  station 
during  my  long-tenn  assignment? 

Expenses  Paid  Upon  Assignment 

302-1.213    What  expenses  must  my  agency 
pay  for  a  TC^S  upon  my  assignment? 

302-1.214    What  expenses  may  my  agency 
p>ay  for  a  TCS  upon  my  assignment? 

Expenses  Paid  During  Assignment 

302-1.215    If  my  agency  authorizes  a  TCS, 

mil  it  pay  for  nontemporary  storage  of 

my  household  goods? 
302-1.216    How  long  may  my  agency  pay 

tar  nontempHjrary  storage  of  my 

household  goods? 
302-1.217    Is  there  any  limitation  on  the 

combined  weight  of  household  goods  I 

may  transport  or  nontemporarily  store  at 

Government  expense? 
302-1.218    What  are  the  income  tax 

consequences  if  my  agency  pays  fw 

nontemporary  storage  of  my  household 

goods? 
302-1.219    Will  my  agency  pay  for  property 

management  services  when  I  am 

authorized  a  TCS? 
302-1.220    What  is  the  property  for  which 

my  agency  will  p>ay  for  propmty 

management  services? 
302-1.221     How  long  will  my  agency  pay  for 

properfy  management  services? 


iMI 


13772  Federal  Register  /  Vol.  62,  No.  55  /  Friday.  March  21,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  55  /  Friday,  March  21,  1997  /  Rules  and  Regulations  13773 


302-1.222    What  are  the  income  tax 

consequences  when  my  agency  pays  for 
property  management  services? 

Expenses  Paid  Upon  Completion  of 
Assignment  or  Uptm  Separation  From 
Government  Seirice 

302-1.223    What  expenses  will  my  agency 
pay  when  I  complete  my  long-term 
assignment? 

302-1.224    If  I  separate  from  Government 
service  upon  completion  of  my  long-term 
assignment,  what  relocation  expenses 
will  my  agency  pay  upon  my  separation? 

302-1.225     If  I  separate  from  Government 
service  prior  to  completion  of  my  long- 
term  assignment,  what  relocation 
expenses  will  my  agency  pay  upon  my 
se[}aration? 

302-1.226    If  I  have  been  authorized 

successive  temporary  changes  of  station 
and  reassigned  from  one  temporary 
official  station  to  another,  what  expenses 
will  my  agency  pay  upon  completion  of 
my  last  assignment  or  my  separation 
from  Government  service? 

Peimanent  Assignment  to  Temporary 
OfiBdal  Station 

302-1.227    How  is  payment  of  my  TCS 
expenses  affected  if  I  am  permanently 
assigned  to  my  tompamy  official 
station? 

302-1.228    What  relocation  allowances  may 
my  agency  p>ay  when  I  am  permanently 
assigned  to  my  temporary  official 
station? 

302-1.229    If  I  am  permanently  assigned  to 
my  temporary  official  station,  is  there 
any  limitation  on  the  weight  of 
household  goods  I  may  transport  at 
Government  expense  to  my  official 
station? 

302-1.230    Are  there  any  relocation 

allowances  my  agency  may  not  pay  if  I 
am  permanently  assigned  to  my 
temporary  official  station? 

8ut)part  D— Agency  RMponsttXIMM  for 
Twnporary  Change  of  Station 

Sec. 

302-1.300    How  should  we  administer  our 

TCS  program? 
302-1.301    What  governing  policies  must 

we  establish  for  our  TCS  program? 
302-1.302    What  £actors  should  we  consider 

in  determining  whether  to  authorize  a 

TCS  for  a  long-term  assignment? 

Sut)part  C— Empioy«e's  Temporary 
Change  of  Statfon 

Note  to  sobiMrt  C:  Use  of  the  pronouns  "I" 
and  "you"  throughout  this  subpart  refers  to 
the  employee. 

1302-1.200    What  is  a  "twnporary  change 
of  station  (TCS)"? 

TCS  means  the  relocation  of  an 
employee  to  a  new  official  station  for  a 
temporary  period  while  the  employee  is 
performing  a  long-term  assignment,  and 
subsequent  return  of  the  employee  to 
the  previous  official  station  upon 
completion  of  that  assignment. 


1302-1.201    WhatlsthapurpossofaTCS? 

TCS  provides  agencies  an  {iltemative 
to  a  long-term  temporary  duty  travel 
assignment  to  increase  employee 
satisfaction  and  enhance  morale,  reduce 
the  employee's  income  tax  Uability,  and 
save  the  Government  money. 

$302-1.202    AmIsligibtoforaTCS? 

Yes,  if  you  are  an  employee  who  is 
directed  to  perform  a  long-term 
assignment  at  a  temporary  location,  and 
you  otherwise  would  be  eligible  for 
payment  of  temporary  duty  travel 
allowances  authorized  under  chapter 
301  of  this  subtitle.  For  exceptions,  see 
§302-1.203. 

8302-1.203    Who  is  not  eliglbl*  for  a  TCS? 

The  following  individuals  are  not 
eUgible  for  a  TCS: 

(a)  A  new  appointee; 

(b)  An  employee  assigned  to  or  from 
a  State  or  local  Government  under  the 
Intergovernmental  Personnel  Act  (5 
U.S.C.  3372,  et.  sea.); 

(c)  An  individuu  employed 
intermittently  in  the  Government 
service  as  a  consultant  or  expert  and 
paid  on  a  daily  when-actually-employed 
(WAE)  basis: 

(d)  An  individual  serving  without  pay 
or  at  $1  a  year;  or 

(e)  An  employee  assigned  imder  the 
Govenunent  Employees  Training  Act  (5 
U.S.C.  4109). 

$302-1.204    IMust  my  agency  authorizs  a 
TCS  wiMn  I  am  directed  to  perform  a  long- 
term  assignment  at  a  temporary  official 
station? 

No.  Your  agency  determines  the 
conditions  under  which  a  TCS  is 
necessary  to  accompUsh  the  purposes  of 
the  Government  effectively  and 
economically. 

S  302-1 .206    Under  what  circumstances 
will  my  agency  authorize  a  TCS? 

Your  agency  will  authorize  a  TCS 
when: 

(a)  You  are  directed  to  perform  a  long- 
term  assignment  at  another  duty  station; 

(b)  Your  agency  otherwise  could 
authorize  temporary  duty  travel  and  pay 
travel  allowances,  including  payment  of 
subsistence  expenses,  under  chapter  301 
of  this  subtitle  for  the  long-term 
assignment; 

(cj  Your  agency  determines  it  would 
be  more  advantageous,  cost  and  other 
factors  considered,  to  authorize  a  TCS; 
and 

(d)  You  meet  any  additional 
conditions  your  agency  has  estabUshed. 

$302-1.206    If  mty  agency  authorizes  a 
TCS,  do  I  have  the  opUon  of  electing 
payment  of  tsmporary  duty  tiawsl 
aMowanc«s  Instaad? 
No. 


$  302-1.207    How  long  must  my 
assignment  be  for  me  to  qualify  for  a  TCS? 

Not  less  than  6  months,  nor  more  than 
30  months. 

$302-1.206  What  is  the  effect  on  my  TCS 
reimbursement  if  my  assignment  lasts  less 
than  6  months? 

Your  agency  may  authorize  a  TCS 
only  when  a  long-term  assignment  is 
expected  to  last  6  months  or  more.  If 
your  assignment  is  cut  short  for  reasons 
other  than  separation  from  Government 
service,  you  will  be  paid  TCS  expenses. 

$302-1.208    What  is  the  effect  on  my  TCS 
reimbursement  if  my  assignment  lasts  mon 
than  30  months? 

If  your  assignment  exceeds  30 
months,  your  agency  must  permanently 
assign  you  to  the  temporary  official 
station  or  return  you  to  youi  previous 
official  station.  Your  agency  may  not 
pay  for  nontemporary  storage  or 
property  management  services  inctured 
tiiter  the  last  day  of  the  thirtieth  month. 
Your  agency  must  pay  the  expenses  of 
returning  you  and  yoiu^  immediate 
family  and  household  goods  to  your 
previous  official  station  unless  you  are 
permanently  assigned  to  your  temporary 
official  station. 

$302-1.210    Is  there  any  required  minimum 
distance  between  an  ofhciai  station  and  a 
long-tarm  assignment  location  that  must  be 
met  for  me  to  qualify  for  a  TCS? 

No.  Your  agency  may  establish  the 
area  within  which  it  will  not  authorize 
a  TCS. 

$302-1.211    lykjst  I  sign  a  service 
agreement  to  qualify  for  a  TCS? 

No. 

$302-1.212    What  is  my  official  station 
during  my  long-term  assignment? 

Your  official  station  is  the  location  of 
your  long-term  assignment. 

Expenses  Paid  Upon  Assignment 

$302-1.213    What  expenses  must  my 
agency  pay  for  a  TCS  upon  my 
assignment? 

Your  agency  must  pay  the  following: 

(a)  Travel,  including  per  diem,  for  you 
and  your  immediate  family  under  part 
302-2  of  this  chapter; 

(b)  Transportation  and  temporary 
storage  of  your  household  goods  under 
part  302-8  of  this  chapter; 

(c)  Transportation  of  a  mobile  home 
instead  of  transportation  of  household 
goods  under  part  302-7  of  this  chapter, 

(d)  A  miscellaneous  expenses 
allowance  under  part  302-3  of  this 
chapter, 

(e)  Transportation  of  a  privately 
owned  vehicle(s)  under  part  302-10  of 
this  chapter,  and 


(f)  A  relocation  income  tax  allowance 
under  part  302-11  of  this  chapter  for 
additional  income  taxes  you  incur  on 
payments  your  agency  miakes  under  the 
authority  of  this  section  and  §  302-1.214 
for  your  relocation  expenses. 

$302-1.214    Wttat  expenses  may  my 
agsncy  pay  for  a  TCS  upon  my 
assignment? 
Your  agency  may  pay  the  following: 

(a)  Househunting  trip  expenses  imder 
part  302-4  of  this  diapter;  and 

(b)  Temporary  quarters  subsistence 
expenses  under  part  302-5  of  this 
chapter. 

Expenses  Paid  During  Assignment 

$  302-1.215    If  my  agency  authorizes  a 
TCS,  will  )t  pay  for  nontemporary  storage  of 
my  household  goods? 

Yes,  when  nontemporary  storage  is 
necessary.  Nontemporary  storage 
expenses  include  necessary  packing, 
crating,  unpacking,  uncrating, 
transporting  to  and  from  place  of 
storage,  charges  while  in  storage,  and 
other  necessary  charges  directly  related 
to  storage. 

$302-1.216    How  long  may  my  agency  pay 
for  nontemporary  storage  of  housefK>ld 
goods? 

For  the  duration  of  your  long-term 
assignment. 

$302-1.217    Is  there  any  limitation  on  the 
combined  weight  of  household  goods  I  may 
transport  or  nontsmporarUy  store  at 
Government  expense? 

Yes,  the  maximum  combined  weight 
is  18,000  poimds  net  weight.  If  you 
transport  and/or  nontemporarily  store 
household  goods  in  excess  of  the 
maximum  weight  allowance,  you  will 
be  responsible  for  any  excess  cost. 

$302-1.218    What  are  the  income  tax 
conssquences  If  my  agsncy  pays  for 
nontsmporary  storage  of  my  household 
goods? 

You  will  be  taxed  on  the  amoimt  of 
nontemporary  storage  expenses  yoiu* 
agency  pays.  However,  your  agency  will 
pay  you  a  relocation  income  tax 
allowance  under  part  302-11  of  this 
chapter  for  substantially  all  of  the 
additional  Federal,  State  and  local 
income  taxes  you  incur  on  the  expenses 
your  agency  pays. 

$302-1.219    Win  my  agency  pay  for 
property  management  servicas  whan  I  am 
authorized  a  TCS? 

Yes.  Your  agency  will  reimbiuse  you 
directly  for  expenses  you  incur  or  make 
payments  on  your  behalf  to  a  relocation 
services  company,  if  you  so  choose.  The 
term  "propeity  management  services" 
refers  to  a  program  provided  by  a 
private  company  for  a  fee,  which  assists 


you  in  managing  your  residence  at  your 
previous  official  station  as  a  rental 
property.  Services  provided  by  the 
company  may  include,  but  are  not 
limited  to,  obtaining  a  tenant, 
negotiating  a  lease,  inspecting  the 
property  regularly,  managing  repairs 
and  maintenance,  enforcing  lease  terms, 
collecting  the  rent,  paying  the  mortgage 
and  other  carrying  expenses  from  rental 
proceeds  and/or  funds  of  the  employee, 
and  accoimting  for  the  transactions  and 
providing  periodic  reports  to  the 
employee. 

$302-1 J220    ¥Vhat  is  the  property  for  which 
my  agency  will  pay  for  property 
management  servicas? 

Only  your  residence  at  your  previous 
official  station. 

$302-1.221    How  long  will  my  agency  pay 
for  property  management  servicas? 

For  the  diuation  of  your  long-term 
assignment. 

$302-1.222    What  are  the  income  tax 
consaquencaa  wttan  my  agency  pays  for 
property  managsnwnt  ssrvicas? 

You  will  be  taxed  on  the  amount  of 
property  management  expenses  yoiu- 
agency  pays,  whether  it  reimburses  you 
directly  for  your  expenses  or  pays  a 
relocation  services  company  to  manage 
your  residence.  However,  your  agency 
will  pay  you  a  relocation  income  tax 
allowance  under  part  302-11  of  this 
chapter  for  substantially  all  of  the 
additional  Federal,  State  and  local 
income  taxes  you  incur  on  the  expenses 
your  agency  pays.  You  may  wish  to 
consult  with  a  tax  advisor  to  determine 
whether  you  will  inctu-  any  additional 
tax  Ueibility,  uiu^lated  to  your  agency  s 
payment  of  your  property  management 
expenses,  as  a  result  of  maintaining 
your  residence  as  a  rental  property. 

Expenses  Paid  Upon  Completion  of 
Assignment  or  Upon  Separation  From 
Government  Service 


$302-1.223    WhataxpenaaswMlmy 
agency  pay  wttan  I  complete  my  long-term 
asslgnnient? 

Your  agency  will  pay  the  following 
expenses  in  connection  with  your  return 
to  your  previous  official  station: 

(a)  Travel,  including  per  diem,  for  you 
and  your  immediate  family  under  part 
302-2  of  this  chapter, 

(b)  Transportation  and  temporary 
storage  of  yoiu-  household  goods  under 
part  302-8  of  this  chapter; 

(c)  Transportation  of  a  mobile  home 
instead  of  transportation  of  your 
household  goods  imder  part  302-7  of 
this  ch^ter. 

(d)  Temporary  quarters  subsistetice 
expenses  imder  part  302-5  of  this 
chapter. 


(e)  A  miscellaneous  expenses 
allowance  under  part  302-3  of  this 
chapter; 

(fl  Transportation  of  a  privately 
owned  vehicle(s)  under  part  302-10  of 
this  chapter;  and 

(g)  A  relocation  income  tax  allowance 
imder  part  302-1 1  of  this  chapter  for 
additional  income  taxes  you  incur  on 
payments  your  agency  makes  under  the 
authority  of  this  section  for  your 
relocation  expenses. 

$302-1.224  If  I  separate  from  Government 
service  upon  completion  of  my  long-term 
assignment,  wttat  relocation  expenses  will 
my  agency  pay  upon  my  ssparatlon? 

The  same  relocation  expenses  it 
would  have  paid  had  you  not  separated 
from  Government  service  upon 
completion  of  your  long-term 
assignment. 


$302-1.225    If  I  saparats  from  Qovsmment 
servica  prior  to  completion  of  my  long-term 
assignment,  wttat  relocation  expenses  will 
my  agsn<,y  pay  upon  nty  separation? 

If  the  separation  is  for  reasons  beyond 
your  control  that  are  acceptable  to  your 
agency,  your  agency  will  pay  the  same 
relocation  expenses  it  would  pay  under 
§  302-1 .224  if  you  separated  from 
Government  service  upon  completion  of 
the  long-term  assignment.  If  this  is  not 
the  case,  the  expenses  your  agency  pays 
may  not  exceed  the  reimbursement  that 
you  would  have  received  under  chapter 
301  of  this  subtitle  had  you  been 
auhorized  to  perform  temporary  duty 
travel  for  the  duration  of  the  long-term 
assignment. 

$302-1.226    If  I  have  bean  authorized 
successive  temporary  changes  of  station 
and  reaaaigftad  from  one  temporary  offidai 
station  to  anotfisr,  what  expenses  will  my 
agsncy  pay  upon  completion  of  my  laat 
assignmsnt  or  nty  separation  from 
Government  service? 

Your  agency  will  pay  the  expenses 
authoriz^  in  §  302-1.223  for  your 
relocation  from  your  current  temporary 
official  station  to  your  last  permanent 
official  station. 

Permanent  Assignment  to  Temporary 
Official  Station 

$302-1.227    HowispaymsntofmyTCS 
expenses  aTfactsd  If  I  am  permanently 
asslgnsd  to  my  tsmporary  official  station? 

Payment  of  TCS  expenses  stops  once 
your  temporary  official  station  becomes 
your  permanent  official  station.  Your 
agency  may  not  pay  any  TCS  expenses 
incurred  beginning  the  day  your 
temporary  official  station  becomes  your 
permanent  official  station. 
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f  302-1.228    WtMt  relocatkMi  I 

may  my  agancy  pay  when  i  am  pannaiMntiy 

aialgnad  to  my  twnporary  official  station? 

Yaui  agency  may  pay  the  following: 

(a)  Travel,  including  per  diem,  under 
part  302-2  of  this  chapter  for  one  roimd 
trip  between  youj  temporary  official 
station  and  your  previous  official  station 
for  you  and  members  of  your  immediate 
family  who  relocated  to  the  temporary 
official  station  with  you.  Your  agency 
may  also  pay  the  same  expenses  for  a 
one-way  trip  from  the  previous  official 
station  to  the  new  permanent  official 
station  for  any  immediate  family 
members  who  did  not  accompany  you 
to  the  temporary  official  station. 

(b)  Residence  transaction  expenses 
under  part  302-6  of  this  chapter. 

(c)  Property  management  expenses 
under  part  302-14  of  this  chapter. 

(d)  Residence-related  relocation 
services  expenses,  (e.g.  expenses  imder 
a  homesale  program,  expenses  for 
homefinding  assistance,  and  property 
management  services)  under  part  302- 
12  of  this  chapter. 

(e)  Temporary  quarters  subsistence 
expenses  under  part  302-5  of  this 
chapter; 

(f)  Transportation  of  household  goods 
not  previously  transported  to  the 
temporary  official  station  under  part 
302-8  of  this  chapter;  and 

(g)  Transportation  of  a  privately 
owned  vehicle(s)  not  previously 
transported  to  the  temporary  official 
station  under  part  302-10  of  this 
chapter. 

S302-1.229    Iflamparmanantiyaasignad 
to  my  tomporary  official  station.  Is  tttara  any 
limitation  on  Um  waight  of  housaliold  goods 
I  may  transport  at  Govammant  sxpansa  to 
my  official  station? 

Yes.  You  are  limited  to  18.000  pounds 
net  weight.  This  maximum  weight  will 
be  reduced  by  the  weight  of  any 
household  goods  transported  at 
Government  expense  to  your  temporary 
official  station  under  your  TCS 
authorization.  Si^bject  to  the  18.000 
pound  limit,  your  agency  will  pay  to 
transport  any  household  goods  in 
nontemporary  storage  to  your  official 
station.  Additionally,  if  you  change  your 
residence  as  a  result  of  your  permanent 
assignment  to  your  temporary  official 
station,  your  agency  may  pay  for 
transporting  your  household  goods, 
subject  to  the  18.000  pound  limit, 
between  the  residence  you  occupied 
during  your  temporary  assignment  and 
your  new  residence. 


S  302-1.230    Ara  thara  wiy  raiocation 
altowancaa  my  agancy  may  not  pay  If  I  am 
pannanantly  assignad  to  my  tampoiary 
official  ataUon? 

Your  agency  may  not  pay  for  the 
following: 

(a)  Expenses  of  a  househunting  trip 
for  you  and  your  spouse  to  your 
temporary  official  station  imder  part 
302—4  of  this  chapter;  or 

(b)  Residence  transaction  expenses  for 
selling  a  residence  or  breaking  a  lease  at 
the  temporary  official  station  under  part 
302-6  of  this  chapter. 

Subpart  D— Agency  Responsibilities 
for  Temporary  Change  of  Station 

NotB  to  subpart  D:  Use  of  the  pronouns 
"we"  and  "you"  throughout  this  subpart 
refers  to  the  agency. 

$302-1.300    How  should  wa  adminiator  our 
TCS  program? 

To  minimize  your  travel  and 
relocation  costs. 

S  302-1.301    What  govamlngpolicias  must 
wa  aatabllah  tor  our  TCS  program? 

Pohcies  and  procedures  that  govern: 

(a)  When  you  will  authorize  a  TCS. 
including  whether  you  will  impose  a 
minimum  distance  between  the 
employee  s  ciurent  official  station  and 
the  proposed  temporary  official  station 
for  an  employee  to  qualify  for  a  TCS; 
and 

(b)  Who  will  determine  whether 
authorization  of  a  TCS  is  appropriate  in 
each  situation. 

S  302-1 .302    What  factors  should  we 
consider  In  determining  whether  to 
auttiorize  a  TCS  for  a  long-term 
aaaignment? 

You  should  consider  the  following 
factors  in  determining  whether  to 
authorize  a  TCS: 

(a)  Cost  considerations.  You  should 
consider  the  cost  of  each  alternative.  A 
long-term  temporary  duty  travel 
assignment  requires  the  payment  of 
either  per  diem  or  actual  subsistence 
expenses  for  the  entire  period  of  the 
assignment.  This  could  be  very  costly  to 
the  agency  over  an  extended  period.  A 
TCS  will  require  fairly  substantial 
relocation  allowance  payments  at  the 
beginning  and  end  of  the  assignment, 
and  less  substantial  payments  for 
nontemporary  storage  and  property 
management  services,  when  authorized, 
during  the  period  of  the  assignment. 
Agencies  should  estimate  the  total  cost 
of  each  alternative  and  authorize  the 
one  that  is  most  advantageous  for  the 
agency,  cost  and  other  Caetors 
considered. 

(b)  Length  of  the  long-term 
assignment.  You  should  consider  the 
length  of  the  long-term  assignment.  The 


purpose  of  temporary  duty  travel 
allowances  is  to  reimburse  an  employee 
for  additional  costs,  including 
subsistence  costs,  incurred  as  a  result  of 
performing  official  business  away  from 
his/her  official  station.  An  employee 
receives  a  salary  intended  to  cover  his/ 
her  living  expenses,  including 
subsistence  costs,  at  the  official  station. 
When  an  employee  performs  a  long- 
term  assignment  and  obtains  extended 
stay  living  accommodations  with 
facilities  not  unlike  those  the  employee 
has  at  the  official  station,  the 
assignment  characteristics  may  be  more 
similar  to  subsisting  at  the  official 
station  than  at  a  temporary  duty  station. 
When  this  situation  occm^,  payment  of 
temporary  duty  travel  allowances  in 
addition  to  payment  of  salary  creates  an 
inequitable  reimbursement  situation 
between  an  employee  performing 
official  travel  and  an  employee  officially 
stationed  at  the  same  location.  In  this 
situation,  you  should  strongly  consider 
authorizing  a  TCS  for  a  long-term 
assignment. 

(c)  Tax  considerations.  An  employee 
who  performs  a  temporary  duty  travel 
assignment  exceeding  one  year  at  a 
single  location  is  subject  to  income 
taxation  of  his/her  travel  expense 
reimbursements.  An  employee  who  is 
authorized  and  performs  a  TCS  also  will 
be  subject  to  income  taxation  of  some, 
but  not  all,  of  his/her  TCS  expenses. 
You  will  pay  an  offsetting  relocation 
income  tax  allowance  on  an  employee's 
TCS  expense  reimbursements  but  unless 
specifically  authorized  by  statute,  you 
do  not  have  authority  to  pay  such  an 
allowance  for  income  taxes  incurred  on 
temporary  duty  travel  reimbursements. 
You.  therefore,  should  authorize  a  TCS 
if  a  long-term  temporary  duty 
assignment  will  result  in  an 
unreimbursable  income  teix  UabiUty  on 
an  employee. 

(d)  Employee  concerns.  The  long-term 
assignment  of  an  employee  away  from 
his/her  official  station  and  immediate 
family  may  negatively  affect  the 
employee's  morale  and  job  performance. 
Such  negative  effects  may  be  alleviated 
by  authorizing  a  TCS  so  the  employee 
can  transport  his/her  immediate  family 
and/or  household  goods  at  Government 
expense  to  the  location  whwe  he/slie 
will  perform  the  long-term  assignment. 
You  should  consider  the  effects  of  a 
long-term  temporary  duty  travel 
assignment  on  an  employee  when 
deciding  whether  to  authorize  a  TCS. 

Dated:  March  18, 1997. 
Thnrman  M.  Davis,  Sr., 
Acting  Administrator  of  General  Services. 
(FR  Doc  97-7237  Filed  3-20-97;  8:45  am] 
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Environmental 
Protection  Agency 

40  CFR  Part  60,  et  al. 
Hazardous  Waste  Combustors; 
Continuous  Emissions  Monitoring 
Systems;  Notice  of  Data  Availability  and 
Request  for  Comments;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60.  63.  260. 261. 264. 265. 
266. 270  and  271 

IFRL-6711-6I 

Hazardous  Waste  Combustors; 
Continuous  Emissions  Monitoring 
Systems;  Proposed  Rule— Notice  of 
Data  Availability  and  Request  for 
Comments 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  data  availability  and 
request  for  conunents. 

SUMMARY:  This  announcement  is  a 
notice  of  availability  and  invitation  for 
comment  on  the  following  reports 
pertaining  to  the  proposed  requirement 
for  continuous  emissions  monitoring 
systems  for  hazardous  waste  combustors 
(61  FR^7358  (April  19.  1996)):  Site- 
specific  Quality  Assurance  Test  Plan: 
Method  301  Validation  of  a  Proposed 
Method  lOlBfor  Mercury  Speciation, 
with  Appendices,  dated  September  27. 
1996;  Site-specific  Quality  Assurance 
Test  Plan:  Total  Mercury  CEMS 
Demonstration,  Volumes  1  and  2,  dated 
October  11,  1996:  Site-specific  Quality 
Assurance  Test  Plan:  Particulate  Matter 
CEMS  Demonstration,  Voliune  1.  dated 
August  7. 1996;  and  Status  Report  IV: 
Particulate  Matter  CEMS 
Demonstration,  Voliunes  1,  2,  and  3, 
dated  February  12,  1997. 

Readers  should  note  that  only 
comments  about  new  information 
discussed  in  this  notice  will  be 
considered.  Issues  related  to  the  April 
19,  1996,  proposed  rule  and  subsequent 
notices  that  are  not  directly  affected  by 
the  documents  or  data  referenced  in  this 
Notice  of  Data  Availability  are  not  open 
for  further  comment. 
DATES:  Written  comments  on  these 
dociunents  and  this  Notice  must  be 
submitted  by  April  21, 1997. 
AOOflESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  Docket  Number 
F-97-CS3A-FFFFF  to:  RCRA  Docket 
Information  Center,  OfBce  of  SoUd 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ).  401  M  Street.  SW.,  Washington, 
EXI  20460.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to:  rcra- 
■  docketdepamail.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F-97- 
CS3A-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 


and  any  form  of  encryption. 
Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  the  CBI  must  be  submitted 
under  separate  cover  to:  RCRA  CBI 
Dociunent  Control  Officer,  OSW 
(5305W),  401  M  Street,  SW., 
Washington,  DC  20460.  For  other 
information  regarding  submitting 
comments  electronically,  viewing  the 
comments  received,  and  supporting 
information,  please  refer  to  the 
proposed  rule  (61  FR  17358  (April  19, 
1996)).  The  RCRA  hiformation  Center  is 
located  at  Crystal  Gateway  One,  1235 
Jefferson  Davis  Highway,  First  Floor, 
Arhngton,  Virginia  and  is  open  for 
pubhc  inspection  and  copying  of 
supporting  information  for  RCRA  rules 
&x>m  9:00  a.m.  to  4:00  p.m.  Monday 
through  Friday,  except  for  Federal 
holidays.  The  pubUc  must  make  an 
appointment  to  view  docket  materials 
by  calling  (703)  603-9230.  The  pubUc 
may  copy  a  maximum  of  100  pages  from 
any  regulatory  document  at  no  cost. 
Additional  copies  cost  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  call  the  RCRA 
Hotline  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired) 
including  directions  on  how  to  access 
electronically  some  of  the  docimients 
and  data  referred  to  in  this  notice 
electronically.  Callers  within  the 
Washington  Metropolitan  Area  must 
dial  703-412-9810  or  TDD  703-412- 
3323  (hearing  impaired).  The  RCRA 
Hothne  is  open  Monday-Friday,  9:00 
a.m.  to  6:00  p.m..  Eastern  Time. 

Documents  referred  to  in  this  notice 
are  available  from  two  electronic 
sources:  the  CLU-IN  and  EMTIC 
bulletin  boards.  The  CLU-IN  bulletin 
board  is  accessible  by  modem  at  phone 
number  301-589-8366  or  by  Tehiet  at 
clu-in.epa.gov.  The  EMTIC  bulletin 
board  is  accessible  by  modem  at  phone 
number  919-541-5742  or  over  the 
Internet  at  http://ttnwww.rtpnc.epa.gov/ 
.  The  reader  should  note  that  figures, 
diagrams,  and  appendices  may  not  be 
available  in  these  electronic  documents. 

For  other  information  on  this  notice, 
contact  H.  Scott  Rauenzahn  (5302W), 
Office  of  Sohd  Waste,  401  M  Street. 
SW..  Washington.  DC  20460.  phone 
(703)  308-8477.  e-mail: 
rauenzahn.scott@epamail.epa.gov. 
SUPPI.EMENTARY  INFORMATION:  On  April 
19,  1996,  EPA  proposed  revised 
standards  (herein  referred  to  as  "the 
proposed  rule")  for  hazardous  waste 
combustors  (HWCs,  i.e.,  incinerators 
and  cement  and  lightweight  aggregate 
kilns  that  bum  hazardous  waste).  See  61 
FR  17358. 


I.  Introduction  and  Background 

In  the  proposed  rule,  EPA  proposed 
requiring  that  continuous  emissions 
monitoring  systems  (CEMS)  for 
particulate  matter  (PM)  and  total 
mercury  (Hg)  be  used  for  compliance 
with  the  proposed  PM  and  merciuy 
emission  standards.  To  require  CEMS 
for  comphance  the  Agency,  among  other 
things,  determines  that  the  CEMS  are 
commercially  available  and  meet  certain 
performance  specifications.  To  make 
these  determinations,  the  Agency 
routinely  tests  CEMS  available  in  the 
marketplace.  EPA  pubhshed  a  notice 
inviting  vendors  of  PM  and  Hg  CEMS  to 
participate  in  a  CEMS  demonstration 
test  program.  (See  61  FR  7232,  February 
27,  1996).  Ten  vendors  responded  to  the 
Agency's  invitation.  They  donated  nine 
devices  for  the  test  program:  six  PM 
CEMS  and  three  Hg  CEMS.' 

Today  the  Agency  is  providing  notice 
and  opportunity  to  comment  on  the 
following  documents  resulting  from  its 
CEMS  demonstration  test  program:  (1) 
Site-specific  Quality  Assurance  Test 
Plan:  Method  301  Validation  of  a 
Proposed  Method  lOlBfor  Mercury 
Speciation,  with  Appendices,  dateid 
September  27. 1996;  (2)  Site-specific 
Quality  Assurance  Test  Plan:  Total 
Mercury  CEMS  Demonstration,  Volumes 
1  and  2,  dated  October  11. 1996;  (3)  Site- 
specific  Quality  Assurance  Test  Plan: 
Particulate  Matter  CEMS 
Demonstration,  Volume  1,  dated  August 
7, 1996;  and  (4)  Status  Report  IV: 
Particulate  Matter  CEMS 
Demonstration,  Volumes  1  and  2,  dated 
February  12, 1997.  The  purpose  of  this 
notice  of  data  availability  (NODA)  is  to 
obtain  comment  on  the  Agency's 
approach,  as  described  in  these 
dociunents,  prior  to  the  end  of  the 
demonstration  tests.  Comments  received 
will,  to  the  extent  possible,  be 
incorp>orated  into  the  demonstration  test 
programs.  EPA  plans  to  follow  this 
NODA  with  a  second  notice  after  the 
testing  program  has  completed  or  is  near 
completion.  That  final  notice  will 
contain  what  EPA  beUeves  will  be  final 
draft  performance  specifications  for 
these  CEMS. 

The  reader  should  note  that  one  of 
these  docimaents.  the  PM  CEMS 
demonstration  test  status  report,  is  a 
draft  report  which  is  evolving  over  time. 
The  report  will  be  added  to  and 
modified  substantially  as  the  program 
progresses.  Therefore,  conclusions  and 
discussions  in  this  report  do  not 
necessarily  represent  EPA's  final  views. 
They  are  included  in  this  NODA  so  the 
reader  can  fully  evaluate  the  Agency's 


approach  and  comment  on  this 
approach  prior  to  the  end  of  the  testing 
program. 

Ine  remainder  of  this  notice  describes 
the  demonstration  test  programs  for  PM 
and  Hg  CEMS.  It  serves  as  an  overview 
for  the  reader  and  brings  to  the  reader's 
attention  certain  areas  where  EPA 
requires  input. 

n.  The  PM  CEMS  Demonstration  Tests 

A.  Background 

EPA  previously  tested  PM  CEMS  at 
two  other  sites,  the  Rollins  incinerator 
in  Bridgeport,  NJ,  and  the  LaFarge 
cement  kiln  in  Fredonia,  KS.  Both  were 
short-term  tests  to  determine  whether 
further  testing  is  warranted. 

The  piupose  of  the  Rollins  Bridgeport 
tests  was  to  qualitatively  determine 
whether  vendor  claims  that  PM  CEMS 
can  be  used  for  compUance  with  a  PM 
standard  was  feasible  and  to  gain 
insights  on  the  scope  and  nature  of 
future  tests.  Three  devices  were  tested  at 
Rollins:  a  Sick  RM200  Ught-scattering 
CEMS;  a  BHA  CPMlOOO  time  dependant 
optical  transmission  CEMS;  and  an 
Emissions  SA  Beta  5M  ^-gage  CEMS.^ 
Due  to  the  limited  nature  of  this 
investigation,  though,  there  were  certain 
deficiencies  in  these  tests  which  make 
quantitative  comparisons  of  this  data  to 
other  data  diffiadt.  For  instance  a 
cahbration  of  the  instnunents  caimot  be 
performed  because  manual  method  data 
was  obtained  over  only  two  particulate 


emission  loadings,  the  measiu^  range 
of  emissions  was  less  than  one-third  of 
the  proposed  HWC  PM  standard,  and 
only  eight  valid  manual  method 
measurements  were  made.  However,  we 
did  determine  that  optically  based  PM 
CEMS,  such  as  the  light-scattering  and 
time  dependant  optical  transmission 
instruments,  had  a  step  function 
increase  in  their  output  when  entrained 
water  droplets  were  encountered  in  the 
gas  stream. 

Additional  tests  were  conducted  in 
May  1995  at  the  LaFarge  cement  kiln  in 
Fredonia,  KS.  The  purpose  of  these  tests 
was  to  conduct  a  hill  calibration  of  the 
instruments  in  accordance  with  the  ISO 
(International  Standards  Organization) 
specification,  to  better  determine 
whether  these  CEMS  could  be  used  for 
compliance  with  a  PM  standard  and 
whether  the  ISO  performance 
specification  could  be  used  as  a  basis  of 
a  proposed  PM  CEMS  performance 
specification,  and  to  gain  insights  on 
future  testing.  Two  devices  were  tested 
at  LaFarge:  the  Sick  monitor  used  in  the 
Rollins  tests  and  an  ESC  PSA.^  Both  are 
light-scattering  devices.  Both  devices 
were  installed  in  April  1995  and  were 
operated  continuously  on  the  cement 
kiln  through  July  1995.  At  these  tests, 
EPA  successfully  cafibrated  these 
devices  in  May  1995  using  nine  vaUd 
pairs  of  M5  runs  at  three  PM  loadings. 
Additional  PM  measurements  were 
made  approximately  one  and  two 


months  after  the  initial  calibration.  EPA 

gained  the  following  insights  during  this 

test  program: 

— The  ISO  specification  can  be  used  as 
a  basis  for  any  performance 
specification  EPA  develops  and  that 
the  instruments  could  be  calibrated  to 
particulate  emissions  obtained  from 
manual  method  data. 

— ^Response  of  the  instruments  to 
changing  PM  concentrations  was 
generally  better  at  this  cement  kiln 
than  at  the  previous  Rollins  test. 

— Statistics  resulting  from  these 
cahbrations  barely  passed  the  ISO 
specification.  Other  coimtries  (such  as 
Germany)  suggest  that  15 
measurements  be  made  instead  of  9  to 
improve  calibration  statistics. 
Therefore,  more  than  9  measurements 
may  be  necessary. 

—The  current  Method  5(M5)  had 
limitations  in  measuring  low-level 
particulate  emissions  due,  in  large 
part,  to  the  difficulty  of  the  extraction, 
filter  recovery,  and  weighing  steps. 
This  limitation  likely  lowered  the 
cahbration  statistics  determined  from 
the  data  obtained  during  these  tests. 

— PM  CEMS  could  be  used  for 
comphance  with  a  PM  standard,  but 
longer  term  demonstration  testing  is 
necessary  to  ascertain  the  device's 
long-term  durability. 

The  cahbration  results  are 
summarized  in  Table  1 ,  below. 


Table  l.— May  1995  Calibration  Results  From  the  LaFarge  PM  CEMS  Tests 

GEMS 

Correlation  co- 
efficient (r) 

Confidence  in- 
terval 
(Cla95) 

(percent) 

Tolerance  irv 
terval 

(Tlo.9s) 

(percent) 

ISO  Performance  Specification „ 

SJckRM200 _ - - 

ESC  PSA : 

0.90 
a92 

aso 

25 

17 
20 

35 
20 
32 

B.  Site  Selection 

For  the  PM  CEMS  demonstration 
tests,  EPA  selected  the  DuPont 
Experimental  Station  hazardous  waste 
incinerator  in  Wilmington,  DE.  The 
DuPont  incinerator  receives  a  variety  of 
wastes  from  many  DuPont  facilities  in 
northern  Delaware.  As  such  the  waste 
input  to  the  incinerator  is  like  that  of 
many  commercial  incinerators. 

The  DuPont  incinerator  has  a  Nichols 
Monohearth  as  its  primary  combustion 
chamber.  Waste  is  fed  to  this 
combustion  chamber  using  a  ram  feeder 
for  sohd  waste,  a  cylindrical  chute  for 
batched  waste  material,  and  a  Trane 


Thermal  hquid/gas  waste  burner.  The 
primary  chamber  exhausts  to  a 
secondary  chamber  (afterburner)  where 
waste  is  fed  using  a  Trane  Thermal 
burner.  The  flue  gas  then  travels 
through  a  spray  dryer,  then  through  a 
cyclone  separator,  where  dissolved  and 
suspended  sohds  are  removed.  The 
cyclone  system  discharges  to  a  reverse 
jet  gas  cooler/condenser  which  reduces 
the  gas  temperature  to  the  dew  point. 
The  flue  gas  then  travels  through  a 
variable  throat  ventiui  scrubber  which 
removes  additional  particulate  and 
some  acid  gasses.  The  venturi  scrubber 
exhausts  into  an  absorber  neutraUzed 
with  soda  ash  scrubbing  solution  to 


absorb  acid  gasses.  The  absorber  also 
subcools  the  flue  gas  before  traveling 
through  a  chevron-type  mist  eliminator. 
After  passing  through  the  mist 
eliminator,  the  gas  travels  through  a  set 
of  electro-dynamic  Venturis  (EDVs) 
which  are  used  to  remove  fine 
particulate  along  with  metals  that 
condense  onto  the  fine  particulate  as  a 
result  of  the  gas  subcooling.  The  gas 
then  travels  through  a  set  of  centrifugal 
droplet  separators  and  an  induction  fan, 
is  reheated  to  eliminate  any  visible 
plume,  and  is  finally  discharged  to  the 
atmosphere  through  the  stack.  A  full 
description  of  the  incinerator  as  well  as 


<  One  Hg  CBMS  vendor  was  unable  to  participate. 


'The  Beta  5M  CEMS  is  participating  in  this 
demonstration  as  well. 


'The  ESC  PSA  CEMS  is  participating  in  this 
demonstration  as  well. 
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a  diagram  of  the  system  is  contained  in 
section  2.2  of  the  PM  Test  Plan. 

EPA  chose  to  perfonn  the  PM  CEMS 
tests  at  an  incinerator  because,  under  a 
normal  range  of  operating  conditions, 
incinerators  present  a  worse  case 
exhaust  stream  to  challenge  multiple 
PM  CEMS  technologies  in  a  long-term 
test  program.  For  the  purpose  of 
demonstrating  the  capabilities  and 
limitations  of  PM  CEMS,  a  worse  case 
exhaust  stream  would  consist  of  high 
moistiue  (i.e..  greater  than  20%). 
average  PM  levels  below  the  proposed 
emission  Umit,  and  PM  with  a  wide 
variation  in  physical  properties  (such  as 
composition,  particle  size  distribution, 
shape,  color).  Incinerators  fulfill  this 
worst-case  need  in  three  main  ways. 
First,  commercial  incinerators  and  some 
on-site  incinerators,  including  the 
DuPont  faciUty,  bum  a  wide  variety  of 
waste  as  their  primary  feedstream.  The 
wide  variety  of  the  primary  feedstock  * 
has  a  higher  potential  to  produce  highly 
variable  particulate,  which  is  a  worst 
case  test  for  PM  GEMS.  This  is  not  the 
case  for  cement  or  Ught-weight  aggregate 
kilns  (CKs  or  LWAKs,  respectively.) 
These  sources  primarily  feed  particulate 
rich  process  ingredients  (lim^one  and 
fly  ash  for  CKs  and  slate,  shale,  and.  clay 
for  LWAXs).  As  a  result,  PM  in  the  flue 
gases  from  both  CKs  and  LWAKs  are 
likely  to  be  overwhelmed  by  the  process 
dxist  and  be  more  uniform  than  those 
from  an  incinerator.  Second,  many 
incinerators  are  equipped  with  wet  air 
pollution  control  system  (APCS) 
technologies  which  are  able  to  meet  the 
proposed  PM  emission  Umit  and 
produce  high  moisture.  Finally,  these 
APCS  technologies  produce  a  narrow 
PM  size  distribution  (i.e..  primarily  less 
than  1  micron).  This  narrow  size 
distribution  is  typical  of  emission  levels 
from  wet  APCS  technologies  that  are 
expected  to  be  installed  on  HWCs  to 
meet  the  upcoming  MACT  standards. 

The  DuPont  incinerator  was  chosen 
because: 

— PM  emissions  were  expected  to  range 
from  0.005  to  0.075  gr/dscf  (that  is.  17 
to  250%  of  the  proposed  HWC  PM 
standard),  depending  on  how  the 
facility  operated; 

— ^The  EEKdhty  accepts  "small"  batches 
of  many  waste  streams  and  has 
limited  capacity  to  bum  many  waste 
streams  simultaneously,  thereby 
assuring  more  dramatic  changes  in 
particulate  concentrations  and 
phjrsical  characteristics  in  shorter 
time  intervals,  relative  to  a  larger 
commercial  tacility; 


'Feeds  which  tifect  PM  emiuioiu  include 
IMUU.  other  lolid*.  and  chJohnated  *olvent*. 


— ^The  facility  has  no  ESP  or  fabric  filter 
for  PM  control; 

— The  facility  was  willing  to  participate 
in  the  test  program  and  allow 
necessary  modifications  to  be  made; 

— ^The  foduty  was  willing  and  able  to 
vary  operating  conditions  as  required 
to  perfonn  the  PM  CEMS  calibrations; 
and 

— Physical  access,  both  for  sampling  in 
the  stack  and  for  equipment  and 
personnel  on  the  adjacent  platform, 
was  available  to  locate  six  PM  CEMS 
and  a  test  crew. 
A  detailed  description  of  the  site 

selection  is  located  in  section  1.4  of  the 

PM  Test  Plan. 

C.  Revised  Manual  Method  for  PM 

One  issue  which  PM  CEMS  vendors 
raised  and  which  was  noted  during  the 
LaFarge  tests  was  that  the  current 
manual  method  for  PM  (Method  5, 
herein  refered  to  as  MS,)  may  be 
inadequate  to  make  the  low-level 
measurements  required  for  PM  CEMS 
cahbrations.  EPA  determined  that  much 
of  this  error  comes  from  sample 
recovery  and  analysis.  Stacks  with  high 
acid  gas,  water,  and/or  adhesive 
concentrations  (i.e..  cement  kiln  clinker) 
in  the  flue  gas  make  the  filter  stick  to 
the  filter  housing.  As  a  result,  filter 
recovery  is  di£Bcult.  For  this  reason, 
EPA  chose  to  modify  M5  shghtly. 

The  modification  employs  the  use  of 
a  Ught-weight  filter  assembly.  The  front- 
half  and  filter  assembly  are  first  pre- 
tared.  The  filter  assembly  then  replaces 
the  current  M5  filter  housing  in  the 
heated  box.  After  measurement,  the 
entire  assembly  is  desiccated  and 
weighed.  This  way  the  M5  extraction 
step  is  eliminated  without  making 
fundamental  modifications  to  M5  itself. 
Given  that  this  change  to  M5  is  minor 
and  only  afiects  the  extraction  and 
analysis  steps,  EPA  does  not  beUeve  that 
a  full  field  vaUdation  of  the 
modification  was  necessary.  Instead  the 
Ag^cy  tested  those  parts  of  the  method 
which  changed  to  ensure  that  those 
parts  of  the  process  are  as  good  as  the 
current  M5.  EPA  has  initiedly 
determined  that  this  modificatitMi  is 
acceptable.  Completion  of  this  analysis, 
including  a  full  write-up  of  the  new 
method,  is  expected  soon.  A  full 
description  of  this  method  will  be  given 
in  the  later  CEMS  NODA. 

EPA  expects  this  modiSed  method  for 
particulate  measurements  would  be 
required  for  use  when  caUbrating  PM 
CEMS. 

D.  The  PM  CEMS  Demonstration  Test 

The  PM  CEMS  demonstration  tests 
started  in  September  1996  and  are 
expected  to  continue  until  May  1997  or 


later.  The  test  program  started  with  an 
initial  calibration  of  the  instruments  and 
followed  with  response  caUbration 
audits  (RCAs)  and  absolute  calibration 
audits  (ACAs)  every  four  weeks.  The 
program  also  involves  continuously 
recording  the  CEMS  data  for  the 
duration  of  the  program,  dociunenting 
daily  caUbration  and  zero  checks, 
documenting  all  performed 
maintenance/adjustments,  and 
documenting  all  periods  in  which  data 
was  not  available. 

A  second  important  aspect  of  the 
demonstration  tests  is  to  evaluate  the 
proposed  performance  specification  and 
data  quaUty  objectives  themselves. 
Proposed  performance  specification  11 
(PS  11)  was  drafted  and  proposed  with 
the  idea  that  it  would  be  modihed  based 
on  what  these  tests  showed.  The  final 

Eromulgated  specifications  will  be 
ased  on  the  data  obtained  through 
these  tests. 

E.  PMCEMS  Technologies  Tested 

The  six  PM  CEMS  being  tested 
represent  three  separate  PM  CEMS 
technologies:  Ught-scattering,  beta  gage 
(^gage),  and  impaction  energy  devices. 
Each  technology  is  described  below. 
Full  descriptions  of  each  PM  CEMS  are 
found  in  section  2.7  of  the  PM  CEMS 
Test  Plan  and  in  the  proposals 
submitted  by  the  vendors.  Vendor 
proposals  are  found  in  docket  item 
SO205.  All  instruments  participating  in 
this  program  are  provided  to  the 
government  at  no  charge. 

Light  scattering  devices  work  by 
sending  a  light  beam  across  the  flue  gas 
and  measuring  the  amount  of  Ught 
reflected  back  to  a  detector  located  at 
some  angle  (other  than  straight-path 
transmissivity)  from  the  Ught  source. 
These  devices  can  be  used  either  in-situ 
(i.e.,  in  the  stack)  or  extractively.  These 
devices  are  not  complex,  relative  to 
other  instnunents.  and  as  such  are 
relatively  inexpensive  to  purchase.  They 
also  have  few  moving  parts  and 
consequently  require  little  maintenance. 
These  CEMS  are.  however,  sensitive  to 
PM  characteristics,  including 
composition,  density,  size  distribution, 
and  index  of  refractory.  Three  Ught 
scattering  devices  are  participating  in 
the  program:  Sigrist  Photometer  AG 
model  KTNR  (suppUed  by  Lisle-Metrix). 
Durag  model  DR-3D0.  and 
Environmental  Systems  Corporation 
(ESC)  model  PSA.  All  three  CEMS  are 
installed  on  more  than  a  himdred  stacks 
worldwide. 

p-gage  instruments  continuously 
sample  extracted  flue  gas  PM  on  a  filter 
tape.  After  the  PM  sample  is  collected, 
the  tape  moves  so  that  the  collected  PM 
is  located  between  a  carbon-14  beta 


radiation  source  and  a  detector.  This 
measurement  is  compared  to  a 
measurement  done  on  the  blank  filter  to 
obtain  the  mass  of  the  coUected 
particulate.  As  such,  these  CEMS  are 
continuous  samplers  but  batch 
analyzen.  These  devices  are  quite 
complex  and  as  a  result  cost  more  than 
Ught-scattering  devices.  Their 
complexity  also  means  they  require 
more  maintenance  and,  as  a  result, 
experience  more  down-time  than  Ught- 
scattering  devices.  However,  these 
devices  are  relatively  independent  of 
the  PM  characteristics  and  vendors 
claim  a  site-specific  PM  caUbration  is 
generally  not  required.'  Two  ^age 
devices  are  participating  in  the  program: 
Verewa  model  F-904-KD  (suppUed  by 
Monitor  Labs),  and  Emissions  SA  model 
Beta  5M  (suppUed  by  Environnement 
USA).  Both  CEMS  are  installed  on  more 
than  a  hundred  faciUties  worldwide. 

The  third  type  of  PM  CEMS 
technology  is  an  impaction  energy 
device  suppUed  by  Jonas  Consultants, 
Inc.  This  monitor  operates  by  detecting 
shock  waves  caused  by  particles 
impacting  a  probe  inserted  into  the  flue 
gas.  The  device  counts  the  number  of 
impacts  and  the  energy  of  each  impact. 
This  information,  coupled  with  the 
knowledge  of  flue  gas  velocity,  allows 
the  calculation  of  particulate  mass  and 
thus  concentration.  However,  the  probe 
does  alter  the  velocity  profile  of  the  flue 
gas  near  the  probe  which,  in  principle, 
affects  the  instrument's  response,  llius. 
EPA  beU'Jves  a  site-spyecific  caUbration 
is  necessary  to  ensure  good  instnmient 
response.  This  device  has  been  installed 
at  few  locations,  mainly  for  process 
control  use  in  steam,  and  not  for 
compUance  with  a  flue  gas  PM  standard. 

F.  Demonstration  Test  Report 

EPA  seeks  comment  on  the  document 
Particulate  Matter  CEMS 
Demonstration:  Status  Report  IV, 
provided  in  the  above  referenced 
docket.  This  document  describes  the 
interim  results  from  the  PM  CEMS 
demonstration  tests  EPA  is  conducting. 
It  contains  an  analysis  of  data  obtained 
from  the  initial  calibration  through  the 
Relative  CaUbration  Audit  (RCA)  in 
January  1997.  Specific  aspects  of  the 
report  are  discussed  below.  Subsection 
1  describes  the  limitations  EPA  has 
experienced  in  this  test  program. 
Subsection  2  discusses  general  testing 
issues.  Subsection  3  describes  the  PM 
CEMS  performance  characteristics 
observed  during  the  initial  (and 


>A1I  PM  CEMS  in  this  teeting  prognin  will  be 
calibrated  against  the  manual  method.  The  claim 
that  P-gage  PM  CEMS  do  not  require  a  calibration 
will  be  tested  as  part  of  this  test  prognm. 


subsequent)  caUbration  and  the  RCAs. 
Subsection  4  describes  issues  associated 
with  the  proposed  performance 
specifications. 

Note  that  many  of  the  issues 
described  in  this  section  may  also  apply 
to  other  CEMS,  such  as  the  Hg  CEMS 
described  in  the  next  section. 
Consistency  between  the  two  programs 
will  be  maintained  by  handling  similar 
issues  in  a  similar  manner  in  both 
programs. 

Overall.  EPA  beUeves  the  PM  CEMS 
demonstration  is  making  progress.  EPA 
was  able  to  caUbrate  all  of  the  instaUed 
devices.  The  subsequent  RCAs  have 
proved  those  caUbrations  to  be  reUable 
over  time.  EPA  also  beUeves  that  the 
proposed  performance  specifications 
wiU  need  to  be  modified  based  on  the 
data  and  experiences  coming  out  of  this 
program. 

1 .  Limitations  of  the  Test  Program 

a.  CEMS  downtime.  One  limitation  of 
the  program  is  that,  unUke  faciUty 
personnel.  EPA  is  not  on-site  aU  the 
time.  As  described  in  the  test  plans. 
EPA  travels  to  the  site  every  two  weeks 
to,  among  other  things,  perform  any 
maintenance  the  instruments  might 
require.  This  causes  CEMS  downtime 
occurring  during  the  program  to  be 
overstated  relative  to  what  a  real  faciUty 
would  experience  if  it  were  using  one  of 
these  instruments  for  compUance. 

In  addition,  CEMS  purchased  by  a 
faciUty  usually  come  with  a  supply  of 
spare  parts  so  the  facility  can  make 
minor  repairs  without  incurring 
substantial  downtime.  In  this  program 
however.  EPA  was  not  suppUed  with 
many  of  the  spare  parts  it  would 
otherwise  get  if  it  had  purchased  the 
instruments.  Parts  required  for  routine 
maintenance  must  be  ordered  from  the 
suppUer  as  needed  rather  than  drawing 
them  from  the  faciUty's  store  of  spare 
parts.  It  takes  more  time  to  order  parts 
than  to  draw  bom  the  store  of  spare 
parts  on-site,  so  the  CEMS  are  down 
longer  than  they  would  be  if  the  CEMS 
were  purchased  by  a  faciUty  for 
compUance. 

Finally,  there  tends  to  be  no  US- 
based,  trained  service  technicians  to 
conduct  major  repairs  on  many  of  these 
instrument.  Technicians  bom  the  CEMS 
manufacturer's  native  country  are  often 
flown  in  to  provide  speciaUzed  service. 
Many  of  the  parts  must  also  be  ordered 
bom  suppUers  in  other  countries.  This 
means  that,  if  a  major  repair  is  required, 
service  and  parts  must  be  obtained  from 
overseas.  This  takes  more  time  than  it 
would  if  service  and  parts  were 
available  in  this  country,  and  further 
overstates  CEMS  downtime. 


This  is  important  because  one  thing 
EPA  is  trying  to  gage  in  this  program  is 
data  availabiUty.  Ekita  availabiUty  is  one 
minus  the  CEMS  downtime,  expressed 
as  a  percentage.  If  downtime  is 
overstated,  data  availabiUty  will  be 
tmderstated.  EPA  anticipates  remedying 
this  situation  by  subtracting  out 
downtime  associated  with  these 
limitations.  For  instance,  if  a  CEMS 
requires  a  minor  repair  and  goes  down 
soon  after  EPA  leaves  the  faciUty.  the 
CEMS  wiU  be  inoperable  for  two  weeks, 
luitil  EPA  arrives  back  at  the  faciUty.  If 
the  repair  takes  eight  hours  to  perform, 
then  EPA  will  count  the  downtime  as  8 
hours,  not  two  weeks.  The  same 
approach  will  be  used  for  the  Hg  CEMS 
program  as  welL 

b.  Absolute  Calibration  Audits.  In  the 
proposed  nde.  EPA  proposed  requiring 
facilities  to  conduct  "Absolute 
CaUbration  Audits"  (ACAs)  every 
qiiarter.  These  tests  would  be  conducted 
with  NIST  traceable  standards  to  ensure 
the  analytical  parts  of  the  instrument 
were  still  working  properly. 
Unfortunately,  only  two  vendora  (Sigrist 
and  Durag)  have  suppUed  us  with  these 
standards.  EPA  wiU  conduct  ACAs  on 
the  instruments  as  the  standards  arrive. 

At  this  time,  NIST  does  not  have 
traceable  standards  for  these 
instnunents.  However,  German  TuV 
versions  of  these  standards  (called 
"linearity  test  kits")  exist  for  most  of 
these  CEMS.  We  beUeve  that  these  TV 
standards  are  sufficient  substitutes  for 
the  yet-to-be-developed  NIST  standards 
to  conduct  the  ACAs. 

If  these  test  kits  are  generaUy  not 
available  to  fadUties.  then  EPA  soUcits 
comment  on  whether  the  ACA  approach 
should  be  modified.  For  instance,  it 
might  be  adequate  to  require  a  device  to 
make  daily  internal  zero  and  span  drift 
measurements  and  corrections.  Most 
devices  are  already  configured  to  make 
both  zero  and  span  drift  measurements 
and  corrections. 

c.  Inability  to  repeat  tests.  It  is 
infeasible  to  repeat  a  test  conducted 
under  a  set  of  conditions  at  this  faciUty 
due  to  the  wide  variety  of  "small" 
batches  of  waste  the  fedUty  processes 
and  the  hysteresis  effect  of  the  APCD. 
Like  a  commerdal  hdUty.  this 
incinerator  accepts  a  wide  variety  of 
wastes,  both  hazardous  and  industrial, 
from  all  DuPont  faciUties  in  northern 
Delaware.  The  indnerator  often 
incinerates  multiple  wastes 
concurrentiy.  Those  wastes  arrive  at  the 
incinerator  in  a  random  fashion.  Batches 
are  also  quite  smaU  relative  to  what 
would  be  experienced  at  a  conunerdal 
fadUty,  meaning  that  transients  in  PM 
concentrations  and  characteristics  are 


IMI 


13780 


Federal  Regigter  /  Vol.  62.  No.  55  /  Friday.  March  21.  1997  /  Proposed  Rules 


more  pronoiuiced  and  shorter  in 
duration. 

Further  comphcating  this  is  the  fact 
that  this  incinerator  is  a  zero  water 
discharge  facility.  This  means 
wastewater  firom  the  wet  scrubber  is 
recycled  to  the  spray  dryer  (upstream 
from  the  scrubber)  and  injected  back 
into  the  incinerator  exhaust  gas.  This 
results  in  a  hysterisis  effect;  wastes  fed 
to  the  incinerator  at  one  time 
accumulate  in  the  pollution  control 
system  and  affect  the  emissions  later. 
Both  situations  affect  our  abiUty  to 
repeat  tests  and,  consequently,  to  show 
that  CEMS  have  the  same  response  to 
the  same  particulate  at  a  later  time. 

d.  Inability  to  test  with  entrained 
water  droplets.  One  thing  that  attracted 
EPA  to  this  facility  was  that  it  is  an 
incinerator  with  a  wet  air  pollution 
control  system  and  a  reheat  system  to 
vaporize  water  droplets  that  would 
otherwise  be  entrained  in  the  stack  gas. 
EPA  anticipated  being  able  to  conduct 
tests  with  entrained  water  droplets  in 
the  stack  by  tiuning  off  the  reheat 
system.  The  Rollins  tests  showed  that 
entrained  water  droplets  are  mistaken  as 
particulate  by  light-scattering  PM 
CEMS.  EPA  wished  to  test  the  light- 
scattering  devices  writh  entrained  water 
droplets  so  it  could  quantify  the  effects 
of  entrained  water  droplets  on  light- 
scattering  PM  CEMS. 

Such  tests  were  planned  and 
conducted  in  November  1996.  But  no 
entrained  water  droplets  formed  despite 
turning  the  reheat  off.  EPA  and  DuPont 
have  Fince  concluded  that  we  are  imable 
to  predict  when  entrained  water 
droplets  will  occur  at  the  incinerator  as 
ourently  configured. »  Therefore,  it  is 
unlikely  that  EPA  will  be  able  to 
conduct  tests  with  entrained  water 
droplets  as  part  of  this  program. 

Ctae  approach  EPA  may  take  is  to  use 
the  Limited  data  EPA  has  from  its  earlier 
Rollins  Bridgeport  tests  of  PM  CEMS 
and  draw  whatever  conclusions  it  can 
from  that  data.'  However,  EPA  beheves 
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•Apparently,  there  it  a  SST  tempereture  increase 
■croM  the  induction  bn  that  can  not  be  overcome. 

'BaMd  on  the  Rollins  data.  EPA  qualiutively 
concluded  that  while  entra.ned  water  diopleu  did 
induce  a  stop  function  incroase  in  the  output  from 
in-situ  light-scattering  PM  (3*4S,  it  did  not  affect 
the  calibration  so  much  as  to  cause  the  calibration 
to  fail  under  this  condition.  The  step  function 
increase  was  caused  by  the  ai-situ  light-scattering 
PM  CEMS  mistaking  entrained  %vater  dropleu  for 
particulate. 

This  leads  EPA  to  believe  that  a  tacility  which 
uses  an  in-*ifu  light-scattering  PM  CEMS  for 
compliance  and  has  BntrBin««l  water  droplets  in  the 
«ack  gas  may  experience  sit  jations  where  the 
actual  PM  emissions  are  lower  than  thoae  reported 
by  the  monitor.  The  risk  for  «  such  a  tacility  which 
is  in  compliance  with  the  PM  standard  is  that  it 
may  experience  an  increased  number  of  false  non- 
compliances with  the  PM  standard.  EPA  hopes  to 


this  data  is  insufficient  to  quantify  the 
effects  of  entrained  water  droplets.  For 
this  reason.  EPA  requests  data  which 
quantifies  the  effects  of  entrained  water 
droplets  on  the  cahbration  of  Ught- 
scattering  PM  CEMS. 

2.  General  Test  Issues 

a.  Handling  of  Outliers.  Two  types  of 
outliers  were  experienced  so  far  in  the 
program:  paired  data  and  statistical 
outliers.  Each  is  discussed  below. 

i.  Paired  Data  Outhers.  EPA  is 
conducting  its  PM  measurements  in 
such  a  way  that  a  pair  of  (two)  trains 
conciurently  sample  the  flue  gas  at  the 
same  time  in  the  same  plane  of  the 
stack.  The  average  of  these  two 
concurrent  trains  is  the  PM  emissions 
measured  by  the  manual  method  for  a 
given  run.  This  methodology  usually 
means  the  results  from  the  two  trains 
are  similar.  This  conclusion  is 
substantiated  by  most  of  the  data 
obtained  during  the  test  program. 

However,  there  were  instances  when 
the  results  from  the  pair  of  concurrent 
trains  differed  substantially.  This  leads 
EPA  to  beUeve  that  there  was  a  problem 
with  one  or  both  of  the  trains  which 
comprise  such  a  nm.  As  a  result,  EPA 
developed  a  quahty  criteria  requiring 
that  the  pair  of  trains  which  comprise  a 
nm  not  differ  substantially.  EPA 
quantitatively  defined  this  substantial 
difference  by  looking  at  historical  M5 
data.  Data  indicate  that  results  from 
paired  trains  such  as  these  agree  with  a 
relative  standard  deviation  (RSD)  of 
10%.  Therefore,  nearly  all  data  should 
agree  to  within  three  times  this  RSD,  or 
to  within  30%  of  each  other.  If  the 
results  of  paired  trains  disagree  by  more 
than  30%,  the  whole  run  would  be 
thrown  out. 

EPA  anticipates  that  other  situations 
will  arise  in  which  it  will  need  to 
disregard  data  which  substantially 
differs  from  the  historical  data  in  other 
ways.  The  Agency  would  have  serious 
reservations  regarding  this  practice  of 
defining  what  is  or  is  not  acceptable 
data  after  the  fact  if  this  were  a 
comphance  determination.  However, 
this  is  not  a  compliance  evaluation,  and 
EPA  does  not  believe  the  same  cautions 


quantify  the  effects  of  entrained  water  dropleU  on 
light-scattering  PM  GEMS  so  it  can  quantify  the 
risks  aaaociatad  with  a  false  non<omplianca  in  this 
situatioa 

Thi*  possible  Use  non-compliance  possibility 
can  be  avoided  if  the  light-scattering  PM  CEMS  U 
configured  such  that  il  extracts  flue  gas  from  the 
stack,  beets  it  to  above  the  highest  possible  dew 
point  tem(>enture.  and  measures  the  heated, 
extracted  gas.  One  light-scattering  PM  CEMS  in  the 
program  is  so  configured.  Others  can  be  similarly 
configured  to  avoid  this  potential  problem.  The 
trade-ofi  is  that  extractive  light-scattering  PM  CEMS 
coat  more  than  in-aitu  units. 


apply.  In  addition.  EPA  is  unable  to 
develop  these  quality  criteria  prior  to 
the  start  of  the  program  because  it  does 
not  have  a  history  of  PM  data  from  this 
facihty  upon  which  to  base  such  quality 
criteria.  EPA  beheves  this  approach  of 
developing  quahty  criteria  as  the 
program  progresses  is  reasonable  given 
the  unique  situation  here. 

ii.  Statistical  Outliers.  Another  tjrpe  of 
outlier  data  experienced  during  the 
program  is  referred  to  as  "statistical 
outliers."  Statistical  outliers  are  data 
which  are  more  than  three  (3)  standard 
deviations  away  from  the  linear 
regression  line  that  represents  the 
calibration  of  the  instnmients.  EPA  does 
not  have  an  opinion  on  how  to  handle 
statistical  outliers  and  requests 
comment  on  how  to  proceed. 

In  implementing  manual  calibration 
tests  for  other  CEMS,  EPA  routinely 
allows  outliers  of  this  kind  to  be 
disregarded  when  developing  the 
cahbration  curve.  The  Agency's  logic  for 
disregarding  this  data  is  that  it  is  known 
that  the  manual  method  sometimes 
dramatically  under-reports  emissions 
for  unknown  reasons."  Using  this  outher 
data  in  the  cahbration  of  other  CEMS  is 
unwise  because:  (1)  The  error  caimot  be 
accounted  for  by  known  science;  and  (2) 
eliminating  the  data  causes  the  slope  of 
the  calibration  curve  to  be  steeper  (i.e., 
numerically  larger),  therefore  it  is 
protective  of  the  environment  to 
exclude  this  outlier  data.  In  the  case  of 
other  CEMS.  the  statistical  difference  is 
reasonable  justification  for  proving  that 
a  problem  occurred  while  obtaining  that 
data  point. 

Upon  closer  examination  here, 
however,  it  is  not  clear  whether  the  fact 
that  the  data  appears  to  be  statistically 
different  is  ample  justification  to 
disregard  the  data.  Statistical  tests 
usually  involve  the  testing  of  a  sample 
population  to  see  if  the  sample  data  is 
from  the  same  population  as  data  you 
are  comparing  it  to.  It  involves 
estabhshing  a  null  hypothesis  which 
states  that  the  sample  is  part  of  the 
population  (Ho:  M.  =  Mf.  or  0,2  =  Op^.  that 
the  mean  or  variance,  respectively,  of 
the  sample  data  is  equal  to  that  of  the 
population).  If  the  sUtistical  test  infers 
that  the  null  hypothesis  is  not  true,  then 
an  alternate  hypothesis,  stating  that  the 
data  is  from  a  different  population  than 
the  one  you  are  comparing  it  to.  is 
accepted  (Ha:  tu  *  iip  ot  Ot^  *  Op^,  that 
the  mean  or  variance,  respectively,  of 
the  sample  data  is  different  than  that  of 
the  population).  In  our  case  here,  the 


fact  that  a  statistical  ouUier  is  more  than 
three  standard  deviations  away  bom  the 
linear  regression  line  would  likely  lead 
one  to  reject  the  mdl  hypothesis  and  say 
that  the  oudier  is  itom  a  different 
population  than  what  is  represented  by 
the  linear  regression  line.  After 
determining  the  data  are  different,  one 
must  determine  why.  This  analysis  is 
important  because  it  will  help 
determine  whether  the  data  should  be 
kept  in  the  original  sample  or 
disregarded. 

This  situation  differs  from  the  other 
CEMS  case  because  PM  CEMS  have 
known  sensitivities  to  changes  in  what 
they  are  measuring,  i.e.,  moisture  and 
the  particle's  characteristics,  such  as 
density,  shape,  size  distribution, 
refractory  (color),  etc.  Unfortunately,  we 
do  not  know  the  effects  of  these  changes 
on  the  outputs  of  PM  CEMS.^  In  other 
words,  EPA  is  uncertain  whether  the 
statistical  outliers  were  caused  by  an 
error  in  the  manual  method 
measurement  process  (in  which  case  the 
data  woidd  be  thrown  out)  or  if  the  error 
was  caused  by  the  CEMS  overstating  (or 
understating)  the  PM  emissions  due  to 
changing  particulate  properties  (in 
which  case  the  data  would  be  kept  in 
the  data  set).  In  addition,  most  of  the 
statistical  ouUiers  experienced  in  this 
program  are  ones  in  which  the  manual 
mediod  result  is  higher  than  what  the 
PM  CEMS  report.  Therefore,  it  would 
likely  be  more  appropriate  to  keep  the 
data  in  the  data  set  in  this  case. 

EPA  is  currently  pursuing  statistical 
ways  of  dealing  with  ouUiers  and 
requests  comment  on  how  to  deal  with 
this  situation.  One  alternative  is  to 
establish  a  stringent  specification  for  the 
correlation  coefficient  (yet  within  the 
bounds  of  the  data  obtained  in  this 
program)  and  allow  facilities  to  throw 
out,  but  report,  data  that  is  farthest  away 
bom  the  linear  regression  line.  "Farthest 
away"  could  be  defined  on  either  a 
relative  or  absolute  standard  deviation 
basis.  The  fecility  would  then  substitute 
in  better  data  if  needed  to  meet  the 


minimiini  number  of  samplfts  or  other 
performance  specification  requirements. 

b.  Extrapolating  Data.  Another  issue 
is  that  this  facility,  while  having  a  PM 
permit  limit  of  0.08  gr/dscf,  cannot  emit 
that  much  particidate.  We  expect  that 
similar  situations  exist  throughout  the 
industry.  This  is  a  concern  because  EPA 
proposed  that  facilities  calibrate  their 
PM  CEMS  to  up  to  two  (2)  times  the 
emission  limit.  If  it  is  physically 
impossible  for  a  facility  to  emit  this 
much  particulate,  it  obviously  cannot 
calibrate  the  instruments  that  high. 

Therefore,  the  Agency  seeks  comment 
on  whether  the  following  approach  is 
acceptable.  EPA  beheves  a  facility 
shoidd  cahbrate  the  CEMS  up  to  the 
point  where,  based  on  historical  data 
the  facility  has.  the  facility  is  producing 
the  most  particulate.  This  point  will 
serve  as  the  "high"  calibration  range  for 
this  faciUty's  PM  CEMS.  In  addition,  the 
facility  would  use  the  available  data  and 
extrapolate  the  linear  regression  line 
beyond  the  high  calibration  range  for 
instances  where  the  emissions  are 
higher  than  the  historical  data  indicate. 
As  the  historical  data  grow  for  this 
fecility,  the  facility  may  notice  times 
when  the  PM  emissions  are  more  than 
what  the  previous  historical  data 
indicated.  In  this  event,  the  faciUty 
would  re-calibrate  the  CEMS  under  the 
previously  unknown  condition(s)  which 
result  in  higher  emissions  than  the  old 
historical  data  indicated. 

A  unique  case  exists  when  the  highest 
possible  emission  level  is  less  than  the 
emission  standard.  In  this  case  the 
calibration  data  point  residting  in  the 
highest  PM  CEMS  output  would  be  the 
point  where  the  confidence  and 
tolerance  interval  tests  would  be 
conducted. '° 

c.  Correcting  for  temperature  and  dry 
basis.  Some  of  the  PM  CEMS  need  to 
correct  their  output  for  stack 
temperature  and  moistiire.  These 
corrections  have  not  been  done  for  the 


»  EPA's  Office  of  Research  and  Development 
recently  concluded  a  study  of  how  changes  in 
particulate  properties  affect  the  output  of  PM 
CEMS.  The  report  describing  the  results  of  this 
study  is  not  expected  to  be  completed  until 
September  1997. 


">The  proposed  performance  specification  states 
that  the  95%  confidence  interval  for  the  calibration 
curve  must  be  no  more  than  ±  20%  of  the  emission 
limit  at  the  emission  limit.  This  is  a  single  point 
teat.  In  the  case  where  a  facility  cannot  calibrate  up 
to  or  above  the  emission  limit,  the  95%  confidence 
interval  test  for  the  calibration  curve  would  be  t 
20%  of  the  emission  limit  at  the  point  resulting  in 
the  highest  PM  OEMS  output.  The  same  approach 
would  be  used  for  the  tolerance  interval  test  as  well. 


data  in  this  report  While  these 
corrections  wUl  have  a  minor  effect,  the 
data  yfiU  change  slightiy  after  the 
corrections  are  piade.  EPA  is  now 
correcting  the  data  to  account  for 
changes  in  temperature  and  moisture. 
Future  reports  will  report  all  data 
properly  corrected  for  temperature  and 
moisture. 

3.  PM  CEMS  Performance 
Characteristics 

One  important  aspect  of  the  program 
is  to  test  and  verify  that  the  performance 
of  these  devices  meet  the  characteristics 
described  in  the  proposed  performance 
specification  (PS)  11.  It  also  serves  as  a 
test  of  the  performance  specification 
itself  and  proposed  data  quality 
objectives  for  CEMS  described  in  the 
proposed  Appendix  to  Subpart  EEE. 
Data  bom  this  demonstration  test 
program  will  be  used  to  revise  PS  11 
and  the'  data  qiiality  objectives  as 
necessary. 

Table  2  lists  each  of  the  monitors 
being  tested,  the  proposed  performance 
requirement  for  the  devices,  and  the 
actual  performance  observed  during  the 
test  program."  The  results  in  Table  2  do 
not  include  data  outhers  which  have 
been  excluded  from  the  analysis,  such 
as  "paired  data  outiiers."  The  reader 
should  note  that  the  correlation 
coefficient,  confidence  interval,  and 
tolerance  interval  tests  apply  only  to  the 
cahbration.  These  values  are  reported, 
however,  for  subsequent  RCAs  even 
though  they  do  not  apply  in  this 
situation.  Specific  discussion  on  each 
performance  specification  is  discussed, 
below. 

EPA  has  been  able  to  generate  a  linear 
regression  line  for  the  various  PM 
CEMS.  Performance  of  the  devices  are 
nearly  identical  when  one  compares  the 
performance  of  an  in-situ  device  to  the 
other  in-situ  device  and  extractive 
devices  to  one  another.  In-situ  units 
seem  to  show  better  performance  than 
extractive  units  regardless  of  technology 
of  the  CEMS. 


■  ■  Results  from  the  Jonas  analyzer,  however,  is  not 
reported.  The  Jonas  analyzer  reported  results  in 
terms  of  emission  rate  (g/s)  rather  than  emission 
concentration  (mg/dscm).  Time  is  needed  to 
analyze  and  coned  how  to  correct  these  values  to 
the  proper  units. 


■  It  is  believed  that  the  cause  is  a  manual  method 
sample  is  not  obtained  due  to  special  differences 
between  the  sampling  locations  of  the  manual 
method  and  CEMS. 
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Table  2.— Performance  Characteristics  of  the  PM  CEMS  Being  Tested 


Pertormance  spedfication 


CEMS 


ESA 

Verewa 


Date  of  test 


Correlation 

coefficient 

(r) 


>0.90 


Confidence 
Inten/al 

(Clo,,) 


Durag 


ESC 


Sigrist 


Cal 

01/97  .... 
Ail  Data 

Cal 

12«6  .... 
01/97  .... 
Ail  data. 

Cal 

1 1/96  .... 
12«6  ..... 

01/97 

AH  data.. 

Cai 

11/96 

12«6 

01/97 

AN  data.. 

Cai 

1 1/96 

\2J96  ..... 
01/97  ..... 
AN  data.. 


0.56 
0.92 
0.46 
0.69 
0.86 
0.93 
0.76 
0.72 
-0.38 
0.91 
0.93 
0.61 
0.71 
0.87 
0.92 
0.93 
0.68 
0.64 
0.87 
0.90 
0.92 
0.64 


±20%  at 

emission 

limit 


26 

21 

35 

27 

24 

18 

18 

22 

52 

45 

20 

20 

22 

24 

42 

20 

18 

25 

24 

47 

21 

19 


Tolerance 
interval 
(Tlow) 


±35%  at 

emission 

limit 


Mola  to  Table  2:  The  initial  caltoration  for 
bration  tor  the  Verewa  unit  was  performed  in 
December. 


38 

25 

40 

32 

20 

25 

23 

36 

77 

73 

22 

35 

36 

31 

68 

23 

32 

40 

31 

77 

24 

33 


RCA  test 

fno9s) 


>75%  of  data 
within 
Tlo.„ 


Calibration 
drift 
(CD) 


75 


100 
100 


75 
100 
100 


±2%  of  the 
calibration 
standard 


Zero  drift 
(ZD) 


±2%  of  the 

emission 

limit 


Pass 


No  data 
No  data 
Fail  


Pass 


88 

100 
100 


88 
100 
100 


Pass. 
Pass. 

Pass. 
Pass. 
Pass. 


Pass 

Fail  


Pass. 


Pass. 

No  data. 
No  data. 
No  data. 
No  data. 


q2„^SE;  ^^i.,^"^  Stgnsf  unrts  was  performed  in  September  and  October  1996  The  initial  caii- 
September  and  November.  The  .nitiai  calibration  for  tf»ESA  unit  was  pertormedin  SeS^Sd 


a.  Correlation  Coefficient  (r). 
Proposed  PS  11  states  that  the 
correlation  coefficient  be  at  least  0.90 
(See  §4.2.1).  Tests  to  date  indicate  that 
EPA  may  be  unable  to  produce  a  linear 
regression  line  which  correlates  as  well 
as  the  proposed  performance 
specification  inticates.'^  EPA  believes 
this  is  caused  by  the  £Bct  that  this 
facility  is  a  worst-case  facility  for  this 
demonstration  test  program.  EPA 
believes  the  correlation  coefficient 
specification  may  have  to  be  lower 
based  on  the  results  of  this  testing. 

Particulate  properties  depend  largely 
on  the  wastes  fed  and  the  accumulated 
particulate  in  the  APCS.  These 
properties  vary  considerably  at  this 
facility,  just  as  the  types  of  wastes  fed 
to  the  unit  vary.  This  variability  in  the 
particulate  prop>erties  causes  a  varied 
response  from  the  PM  CEMS.  which  in 
turn  causes  the  correlation  coefficient  to 
be  lower  than  anticipated.  This  can  be 
avoided  by  developing  a  calibration 
curve  for  every  possible  set  of 
particulate  properties.  However  as 
described  in  the  next  paragraph,  this 
may  not  be  possible  at  this  facility. 


"Time  constraints  have  required  the  A^ncy  to 
lamporarily  ignore  the  quadratic  regreMion 
approach  described  in  the  perfonnance 
specification.  This  analysis  will  be  done  for  the 
final  report  and  the  curve  which  beat  fiu  the  daU 
will  be  presented. 


The  calibration  tests  were  done  under 
as  wide  a  variety  of  operating  conditions 
as  possible.  The  proposed  p)erformance 
specifications  and  data  quality 
objectives  would  make  a  facility  such  as 
this  incinerator  to  have  one  calibration 
for  every  given  operating  condition,  not 
one  that  fits  all  situations  as  EPA  did 
here.  The  Agency  now  believes  the 
proposed  approach  may  not  be  possible 
for  this  source.  As  mentioned, 
particulate  does  accumulate  in  the 
APCS  causing  wastes  fed  at  one  time  to 
influence  the  type  of  particulate  that  is 
emitted  later.  In  addition,  the  wastes 
arrive  at  the  incinerator  in  a  random, 
uncontrollable  manner  and  in  "small" 
batches.  This  makes  it  extremely 
difficult  for  a  facility  such  as  this  one  to 
determine  what  calibrations  it  needs 
and  which  of  those  calibrations  to  use 
at  any  given  time.  It  might  be  best  for 
a  facility  such  as  this  one  to  have  one, 
not  many,  calibrations  to  simplify 
compliance.  EPA  seeks  comment  on 
whether  this  approach,  having  one 
calibration  curve  to  cover  every 
circumstance  rather  than  several  for 
each  circumstance,  is  acceptable. 
b.  Confidence  Interval  (CIo  95}. 
Proposed  PS  11  states  that  CIo  95  be 
within  ±  20%  of  the  emission  limit  at 
the  emission  limit.  (See  §  4.2.2).  This 
test  is  done  by  taking  the  data  from  the 
initial  (or  sub«equeot)  calibration. 


calculating  the  95%  confidence  mterval 
for  the  regression  line,  and  verifying 
that  the  upper  confidence  limit  at  the 
emission  standard  is  less  than  the 
emission  standard  plus  20%  and  that 
the  lower  confidence  limit  at  the 
emission  standard  is  more  than  the 
emission  limit  minus  20%.  In  other 
words,  this  is  a  single  point  test  at  the 
emission  limit. '^  Based  on  standards 
proposed  for  HWCs,  this  me€ms  the 
upper  confidence  limit  must  be  less 
than  83  mg/dscm  and  the  lower 
confidence  limit  more  than  55  mg/dscm 
calculated  at  the  emission  limit. 

Confidence  intervals  calculated  for 
these  PM  CEMS  are  higher  than,  but 
close  to  the  proposed  specification.  This 
higher  value  for  the  confidence  interval 
is  probably  the  result  of  EPAs  approach 
of  generating  one  calibration  curve  at 
this  worst-case  facility. 

c.  Tolerance  Interval  11%  95)-  Proposed 
PS  11  states  that  TI095  be  within  ±35% 
of  the  emission  limit  at  the  emission 
limit.  (See  §  4.2.3).  This  test  is  done  by 
taking  the  data  from  the  initial  (or 
subsequent)  calibration,  calculating  the 
95%  tolerance  interval  for  the  regression 
line,  and  verifying  that  the  upper 
tolerance  limit  at  the  emission  standard 


"  S«  atiove  for  the  discussion  of  what  to  do 
when  it  is  not  possible  to  calibrate  to  the  emission 
limit. 
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is  less  than  the  emission  standard  plus 
35%  and  that  the  lower  confidence  limit 
throughout  the  caUbration  range  is  more 
than  the  emission  limit  minus  35%. 
Like  the  correlation  interval  test  this  is 
also  a  single  point  test.'^ 

The  calculated  tolerance  intervals  for 
the  various  PM  CEMS  being  tested  are, 
like  the  confidence  interval,  higher  than 
but  close  to  the  proposed  specification. 

d.  Relative  Ccdibration  Audit  (RCA) 
Tests.  The  proposed  data  quality 
objectives  state  that,  to  pass  an  RCA, 
75%  of  the  RCA  data  must  Ue  within  the 
95%  tolerance  interval.  (See  §  5.2.3.1  of 
the  proposed  appendix  to  Subpart  EEE.) 
All  the  CEMS  passed  all  the  RCAs. 
Therefore,  the  initial  calibration  is  still 
valid  over  time  despite  the  changing 
operating  conditions  at  the  facility. 

e.  Calibration  and  Zero  Drift  (CD  and 
ZD).  Proposed  PS  11  states  that  CD  be 
within  ±2%  of  the  calibration  standard 
and  that  the  ZD  be  within  ±2%  of  the 
emission  limit.  (See  §§  4.3  and  4.4, 
respectively).  Tlus  test  would  be  done 
during  the  ACA  tests,  which  the 
proposed  quality  assurance 
requirements  stated  would  be  done  on 
a  quarterly  basis. 

As  disciissed  above,  most  of  these 
CEMS  internally  check  zero  and/or 
calibration  drift  every  day.  In  cases 
where  one  or  more  of  the  checks  are  not 
internally  done,  traceable  standards  are 
required  to  perform  the  check.  Most 
vendors  have  not  suppUed  these  NIST 
traceable  standards  (or  an  acceptable 
substitute)  for  the  ACAs.  The  ACAs  for 
this  test  program  will  be  done  every  4 
weeks  for  these  missing  parameters  as 
soon  as  EPA  obtains  these  standards 
from  the  vendors. 

Where  data  is  available,  most  CEMS 
routinely  pass  the  zero  and  calibration 
checks.  In  instances  where  the  drift  test 
is  failed,  the  O^^S  automatically 
adjusts  the  failed  parameter  to  within 
specifications.  EPA  is  now  quantifying 
the  "Pass"  and  "Fail"  indicators  shown 
in  the  table.  Future  reports  will  quantify 
values  for  zero  and  cahbration  drift 
rather  than  express  them  in  the 
qualitative  terms  "Pass"  and  "Fail". 

/.  Response  Time — Continuous  CEMS. 
Proposed  performance  specification  11 
states  that  continuous-type  CEMS 
respond  to  a  step  increase  in  such  a  way 
that  the  CEMS  achieve  95%  of  the  final 
stable  reading  within  2  minutes  of  the 
start  of  the  step  increase.  (See  §  4.5.1). 
This  requirement  is  to  be  certified  by 
the  vendors.  The  vendors  participating 
in  this  program  have  done  so.  This 
specification  will  not  be  tested  during 


this  program  imless  EPA  believes  the 
response  time  is  suspect. 

g.  Response  Time — Batch  CEMS. 
Proposed  perfonnance  specification  11 
states  that  the  response  (i.e.,  sampling) 
time  for  batch-type  CEMS  be  no  more 
than  one-third  of  the  averaging  period. 
(See  §  4.5.2).  The  sampling  time  for 
these  CEMS  are  on  the  order  of  minutes 
while  the  averaging  period  for  the  PM 
standard  was  proposed  to  be  two  hours, 
so  this  reqiiirement  has  been  met.'^  But 
this  specification  does  raise  sev«al 
issiies  which  deserve  consideration 
here. 

While  the  response  time  requirement 
is  met  for  the  averaging  period 
associated  with  the  standard,  ten  minute 
and  one  hour  averages  were  proposed 
for  PM  CEMS  when  used  as  an 
operating  parameter,  i.e.,  all  times  other 
than  during  a  comprehensive 
performance  test.  The  sampling  time  for 
these  devices  is  less  than  one  third  of 
the  one  hour  average,  but  not  less  than 
one  third  of  the  short  term  ten  minute 
average.  Further  compUcating  this  is  the 
fact  that  the  sampling  period  for  these 
devices,  while  less  thian  ten  minutes,  is 
more  than  half  of  ten  minutes.  The 
result  is  that  no  averaging  could  be  done 
to  assiire  compliance  with  a  ten  minute 
average.  This  raises  the  issue  of  whether 
the  sampling  period  for  PM  CEMS  needs 
to  be  less  than  one  third  of  the  ten 
minute  average.  EPA  believes  not,  since 
this  requirement  is  based  on  EPA's 
beUef  that  a  facility  will  want  to  base 
compliance  on  the  average  of  at  least 
three  data  points.  If  a  facility  is  willing 
to  base  compUance  on  fewer  than  three 
data  points,  it  could  be  allowed  to  do  so. 
This  is  particularly  true  for  a  ten  minute 
average  which  is  likely  to  be  quite  high 
relative  to  the  standard  or  the  one  hour 
average.  Nonetheless,  EPA  seeks 
comment  on  how  to  address  this  for  the 
final  rule. 

4.  Issues  Refative  to  the  Draft 
Performance  Specification  11  for  PM 
CEMS 

a.  Performance  Specifications  which 
Apply  for  the  Calibration  Curve.  The 
proposed  data  quality  objectives  were 
specific  that  a  tolerance  interval  test  be 


■<  Again,  sea  above  for  the  diacussion  of  what  to 
do  when  it  is  not  possible  to  calibrata  to  the 
emission  limit 


■>  One  of  the  p-gage  devices  has  two  sample 
collection  tapws  to  allow  for  the  continuous 
sampling  of  flue  gas,  but  the  other  does  not  The 
truly  continuous  unit  collects  particulate  on  one 
tape  as  the  second  tape  is  being  analyzed.  The  unit 
with  one  tape  samples  the  extracted  gas  onto  that 
tape  and  then  analyzes  it.  This  unit  is  not  a 
continuous  sampler  since  it  is  not  sampling  stack 
gas  while  measuring  the  accumulated  particulate  on 
Uie  tape.  The  device  with  one  tape  could  be 
configured  with  two  tapes  to  allow  for  the 
continuous  sampling  (A  stack  gas.  It  vna  not 
configured  with  two  tapes  for  this  test  program 
because  the  vendor  was  unwilling  to  incur  the  cost 
of  supplying  such  a  device  ior  this  test  program. 


used  diiring  an  RCA  to  determine 
whether  the  calibration  curve  is  still 
vahd.  However,  the  data  quaUty 
objectives  were  silent  on  what  tests 
apply  to  determine  whether  the  initial 
calibration  is  valid.  For  this  reason,  EPA 
wishes  to  clarify  this  point. 

To  test  the  validity  of  the  calibration 
curve,  one  must  cheick  to  make  sure  the 
calibration  curve  passes  the  correlation 
coefficient  (r),  confidence  interval,  and 
tolerance  interval  tests.  The  correlation  - 
coefficient  is  a  test  of  the  c\irve's  overall 
fit.  If  the  calculated  correlation 
coefficient  is  greater  than  the  one 
published  in  the  performance 
spedfic^on,  the  calibration  curve  is 
acceptable.  The  confidence  interval  test 
is  a  single  point  test  at  the  emission 
limit. "  This  verifies  the  fit  of  the 
calibration  at  the  emission  limit,  a 
critical  point  when  using  a  CEMS  for 
compliance.  The  tolerance  interval  test 
is  similar  to  the  confidence  interval  test 
in  that  it  is  a  single  point  test. 

The  confidence  interval  and  tolerance 
interval  tests,  though,  may  be 
redundant.  Therefore,  we  seek  comment 
on  whether  only  one  of  these  tests 
should  be  used.  There  is  merit  to 
keeping  both  tests,  though.  The 
confidence  interval  test,  for  instance, 
ensures  that  the  calibration  ciu^e  is 
accurate  at  the  standard,  a  point  where 
a  high  degree  of  accuracy  is  required. 
The  tolerance  interval  test  is  unique  in 
that  it  sets  the  maximum  deviation  the 
tolerance  interval  lines  can  be  bam  the 
linear  regression  curve  at  35%  of  the 
emission  limit.  Therefore,  commenters 
should  focus  their  comments  on 
whether  these  tests  are  indeed 
redundant.  Would  a  failure  of  one  test 
conclusively  mean  the  other  test  is  also 
failed?  Conversely,  would  passing  one 
conclusively  mean  a  facility  would  pass 
the  other?  If  so,  which  of  these  tests  is 
more  stringent? 

b.  Number  of  Tests  for  the  RCA. 
During  the  coiuve  of  this  test  program, 
EPA  lus  learned  that  it  might  be  wise 
to  standardize  the  niunber  of  tests 
required  for  the  RCA."  Other  Appendix 
B  performance  specifications  require 
that  12  tests  be  performed  for  relative 
accuracy  test  audits  (RATAs).  (RATAs 
are  the  equivalent  to  the  RCA  here.) 

EPA  beheves  the  following  approach 
would  be  acceptable  for  RCAs  and 
requests  comment  on  it.  A  facility 


*«Sae  above  for  the  special  case  whera  a  fatality 
cannot  calibrate  the  PM  CEMS  to  the  emisaioa 
limit. 

■7  Section  7.3  of  the  proposed  perfbrmanca 
■pecificatioD  11  for  PM  CEMS  sutes  that  the 
number  of  tests  required  for  a  response  calibration 
is  15.  This  should  not  be  confused  with  the  number 
of  tests  for  a  relative  calibration  audit  Section  7.3 
does  not  apply  to  RCAs. 


IMI 
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would  perform  up  to  12  manual  method 
measurements.  Manual  method  testa 
may  be  disqualified  and  fewer  than  12 
us€>d  if  they  fail  method  QA/QC  or  the 
Eacility's  internal  data  quality  standard, 
but  in  no  case  may  the  number  of  RCA 
testa  be  lower  than  9.  If  fewer  than  9 
measurements  remain  after  the  quality 
audit  of  the  data,  a  new  RCA  test  is 
required.  To  fnss  an  RCA,  more  than 
75%  of  the  qualifying,  good  data  must 
lie  within  the  tolerance  interval  lines. 

m.  The  Hg  GEMS  Demonstration  Tests 

A.  Site  Selection 

For  the  Hg  GEMS  demonstration  tests, 
EPA  selected  the  Holnam  cement  kiln  #2 
in  Holly  Hill,  SC.  This  cement  kiln  co- 
fired  hazardous  waste  with  other  fuels, 
including  fossil  fuels  such  as  coal.  As 
such,  this  cement  kiln  is  like  many 
other  hazardous  waste  burning  cement 
kilns. 

Hohiam  Holly  Hill  kihi  #2  is  18.5  feet 
wide  and  580  feet  long  with  a  design 
capacity  of  2,1  (M)  tons  of  clinker  per  day. 
The  main  ingredients  in  the  cement 
production  are  Umestone,  clay,  alumina, 
and  iron.  The  facility  also  obtains 
additional  raw  materials,  such  as  fly 
ash,  to  supplement  raw  materials.  Raw 
materials  are  groiuid,  mixed  with  water, 
and  fed  to  the  cold  end  of  the  kiln  at  a 
solids  content  of  about  65%.  The  hot 
(discharge)  end  of  the  kiln  is  fired 
primarily  by  coal,  but  petroleum  coke, 
waste  carbon,  shredded  tires,  hazardous 
waste,  fuel  oil,  and  natural  gas  can  also 
be  fired.  Kiln  #2  has  a  rated  capacity  of 
800  M-Btu/hr.  Gases  pass  through  the 
electrostatic  precipitators  (ESPs) 
specifically  designed  and  built  for  this 
facility,  through  a  transfer  duct,  and  out 
the  exhaust  stack. 

EPA  chose  to  perform  the  Hg  CEMS 
tests  at  a  cement  kiln  for  many  reasons. 
CKa  tend  to  have  higher  levels  of 
mercury  in  their  fiue  gaa,  relative  to  an 
incinerator  or  an  LWAK,  because 
mercury  is  fed  to  the  kiln  in  the  raw 
material  uaed  for  cement  production. 
Other  HWGs  can  better  avoid  mercury 
in  their  feed  materials,  so  it  is  less  likely 
that  mercury  would  be  present  in  the 
flue  gases  of  those  sources.  Therefore,  a 
useful  Hg  CEMS  demonstration  program 
can  be  conducted  at  a  CK  since  it  has 
aiarcury  in  the  flue  gas.  CKs  also  have 
higher  PM  emissions  relative  to  other 
sources.  The  PM  is  also  likely  to  contain 
merciuy.  This  is  because  the  PM  is 
derived  in  large  part  from  the  raw 
material  that,  in  turn,  can  be  a 
significant  source  of  the  mercury  fed  to 
the  kiln.  Particle  bound  merciuy  is 
difficult  for  Hg  CEMS  to  measure,  so 
this  represents  a  worst  case  for  these 
instrummta.  Finally.  CKs  tend  to  have 


air  pollution  control  equipment  to 
control  PM  only.  Other  pollutants  are 
uncontrolled  and  may  be  present  at  high 
concentrations.  Since  these  pollutants, 
such  as  SCh  and  NOx,  may  interfere 
with  the  Hg  CEMS's  ability  to  measure 
merciuy,  this  again  is  a  worst  case 
situation  for  Hg  GEMS. 

The  Holnam  Holly  Hill  cement  kiln  #2 
was  chosen  because: 
— Data  indicated  the  mercury 
concentration  in  the  flue  gas  is  17  pg/ 
dscm  without  the  need  to  spike 
mercury; 
— The  facility  was  willing  to  host  the 
demonstration  and  allow  the 
necessary  facility  modifications; 
— Physical  access  was  available  at  the 

transfer  duct  and  stack;  and 
— There  was  room  for  installing  the  Hg 
GEMS  analysers  close  enough  to  the 
sampling  point  to  meet  the  monitor's 
maximum  sample  line  requirements. 
A  detailed  description  of  this 
selection  decision  is  found  in  Section 
1.3  of  the  Hg  Test  Plan. 

B.  Speciated  Hg  Manual  Method. 

One  aspect  of  the  program  is  to 
determine  how  well  these  Hg  GEMS 
measure  all  species  of  mercury.'*  Some 
mercury  monitors  measure  just 
elemental  mercury.  Total  mercury 
monitors,  or  Hg  GEMS  like  those 
participating  in  this  program,  measure 
all  mercury  regardless  of  species.  Most 
Hg  CEMS  measure  total  mercury  by  first 
converting  all  merciuy  to  elemental 
mercury  and  measuring  the  amount  of 
elemental  merciuy  in  the  treated  flue 
gas.  Converting  all  mercury  to  elemental 
mercury  adds  much  complexity  to  the 
instrument 

At  the  start  of  this  program,  no 
method  had  been  validated  to  measure 
mercury  by  species.  Many  types  of 
speciated  mercury  methods  are 
currenUy  being  developed,  so  EPA 
chose  to  validate  one  of  those  methods 
to  use  in  this  program.  This  speciated 
mercury  method  is  tentatively  called 
Method  101B.'»  The  report.  Site-specific 
Quality  Assarance  Test  Plan:  Method 
301  Validation  of  a  Proposed  Method 
lOlB  for  Mercury  Speciation,  describes 
the  methodology  used  to  validate  the 
method. 


"  For  the  purposes  of  this  discussion,  mercury 
species  are  defined  as  particle  bound,  ionic,  and 
elemental  mercury. 

'*The  reader  should  note  that  many  methods  are 
cunenlly  being  developed  to  speciate  mercury 
amissions.  One  of  those  other  methods  may  be 
better  than  the  method  chosen  here.  This  method 
was  chosen  because  EPA  knows  how  to  perform 
this  method.  Other  methods  are  not  so  well 
documented.  Eventually  a  method  other  than  the 
one  used  here  may  be  adopted  as  the  EPA  method 
for  mercury  spacialioa. 


While  EPA  is  not  ready  to  release  the 
final  report  on  this  validation,  some 
mention  of  its  validation  status  is 
warranted  here.  The  method  passed  all 
Method  301  criteria  without  correction 
with  the  exception  of  ionic  mercury. 
The  Agency  has  not  yet  concluded 
whether  the  method  passed  for  ionic 
mercury.  The  issue  for  ionic  mercury  is 
that  the  HgCh  spiking  used  for  the 
validation  varied  so  much  that  it  caused 
the  calculated  relative  standard 
deviation  to  be  much  greater  than 
Method  301  s  criteria  of  0.50.  EPA  is 
now  studying  how  to  eliminate  the 
effects  of  HgCl2  spiking  from  the  data. 
We  will  release  the  final  validation 
report  after  this  concern  has  been 
addressed. 

Finally,  EPA  has  not  yet  determined 
whether  this  validation  at  this  cement 
kiln  can  be  transferred  to  other  sources. 
Mercury  species,  primarily  ionic  forms 
such  as  HgClz,  are  very  difficult  to 
generate,  transport,  and  measure.  EPA 
plans  to  use  this  method  at  other 
sourt:es.  Prior  to  doing  so,  though,  we 
will  perform  tests  to  determine  how 
well  the  validation  at  the  cement  kiln 
transfers  to  these  other  sources.  After 
this  work  is  completed.  EPA  will  be  able 
to  determine  whether  this  method 
should  work  at  other  sources.  Until  this 
is  done,  however,  EPA  recommends  that 
a  facility  wishing  to  measure  mercury 
by  species  first  conduct  a  full  Method 
301  validation  of  the  speciated  mercury 
method  prior  to  using  it. 

The  reader  should  note  that  EPA  has 
no  plans  to  require  facilities  to  use 
MIOIB.  It  was  validated  so  EPA  could 
answer  questions  it  had  regarding  the 
ability  of  the  Hg  CEMS  to  measure  all 
sf>ecies  of  mercury  simultaneously.  A 
facility  would  continue  to  use  Method 
29  ^  to  measure  stack  mercury 
emissions,  including  any  stack  tests 
required  for  Hg  GEMS. 

C.  The  Test  Plan 

Testing  started  in  August  1996  and 
continued  through  September.  In 
October  we  discovered  that  all  the  Hg 
GEMS  had  suffered  equipment  ^lures. 
EPA  met  with  the  Hg  CEMS  vendors 
soon  after  the  problem  was  discovered, 
and  vendors  responded  to  EPA's  data 
availability  concerns  by  increasing  the 
ruggedness  of  their  equipment.  Testing 
resiuned  in  December  1996.  The 
monitors  have  responded  with  less 
failures  since  the  modifications  were 
made. 

As  was  the  case  in  the  PM  GEMS 
testing  program,  relative  accuracy  test 


audit  plATA)  and  AGA  tests  are  being 
performed  every  four  weeks.  Testing  is 
expected  to  continue  through  May  1997 
or  later. 

An  important  aspect  of  the  Hg  GEMS 
demonstration  tests  is  to  test  the 
performance  speci^cations  themselves. 
Revised  specifications  will  be 
promulgated  based  on  the  data  obtained 
here  and  comments  received  in 
response  to  the  GEMS  NODAs. 

Vendor  proposals  for  this  test  program 
are  found  in  docket  niunber  S0205. 

D.  Hg  CEMS  Demonstration  Test 

Due  to  the  sudden  stop  and  restarting 
of  the  Hg  GEMS  demonstration  test 
program,  EPA  is  not  preptired  to  release 
an  interim  report  for  this  test  program. 
EPA  does  request  comment  on  the 
approach  we  are  using  to  demonstrate 
these  Hg  GEMS  and  how  to  address  the 
variability  of  spiking  during  the  AGA 
test 


1.  Hg  CEMS  Demonstration  Test 
Approach 

The  Agency's  approach  to 
demonstrating  the  Hg  CEMS  can  be 
found  in  the  document.  Site-specific 
Quality  Assurance  Test  Plan:  Total 
Mercury  CEMS  Demonstration. 

2.  AGA  Tests  and  Spike  Variability 

As  described  in  the  section  above 
concerning  the  Method  lOlB  validation, 
similar  problems  have  been  encountered 
spiking  knovra  concentrations  of 
elemental  (Hg°)  and  ionic  (Hg*^) 
mercury  to  the  CEMS.  NIST  traceable 
permeation  tubes  are  available  for  Hg°, 
but  not  for  Hg*^.  As  a  result,  performing 
AGA  tests  on  the  Hg  GEMS  with  Hg*  ^ 
is  very  difficult.  EPA  believes  it  may 
need  to  modify  the  proposed 
performance  specification  to  take  this 
into  account 

Therefore,  EPA  now  believes  it  is 
prudent  to  have  facilities  conduct  AGA 
(i.e.,  linearity)  tests  with  Hgo  only. 
Facilities  would  then  use  this  AGA  to 
determine  whether  the  calibration  of  the 


monitor  is  still  valid  and,  if  it  fails  the 
AGA  (or  if  this  AGA  is  the  first 
per^rmed).  use  the  ACA  results  as  the 
basis  for  a  new  calibration.  Spiking  with 
Hg*^  would  be  done  only  for  the 
purposes  of  ensuring  the  Hg  GEMS 
adequately  measured  Hg'*^^.  In  other 
words,  the  Hg**"^  test  would  resemble 
the  NOx  converter  efficiency  test 
prevalent  for  NOx  CEMS.  In  this  case  a 
fecility  would  spike  an  amount  of  Hg*^ 
within  some  range  (for  instance,  within 
75  to  125%  of  the  emission  standard) 
and  ensure  that  the  measured  amount  of 
Hg  reported  by  the  analyzer  is  within  an 
acceptable  range  (for  instance,  within 
±20%)  of  the  actual  Hg* 2  spike 
determined  by  the  manual  method.  The 
actual  rjinges  will  be  determined  baaed 
on  data  obtained  from  these  tests.  EPA 
requests  comment  on  whether  this 
approach  is  appropriate. 

Dated:  March  12, 1997. 
Elizabeth  Cotsworth, 
Acting  Director  Office  of  Solid  Waste. 
IFR  Doc.  97-7215  Filed  3-20-97;  8:45  am] 
BMJJNQ  CODE  66eO-SO-P 


»  Likewise,  a  facility  could  also  use  Method 
lOlA.  MlOlA  is  a  mercury-only  emission 
measurement  method.  Ml 01 A  is  identical  to  M29 
•xcapt  It  uses  mini-impingers. 


IMI 


Friday 

Maich  21,  1997 


Part  VI 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  parts  61,  et  al. 
Aircraft  Flight  Simulator  Use  In  Pilot 
Training,  Testing,  and  Checking  at 
Training  Centers;  Final  Rule 


13788 


Federal  Register  /  Vol.  62,  No.  55  /  Friday,  March  21.  1997  /  Rules  and  RegulaUons 


Federal  Register  /  Vol.  62,  No.  55  /  Friday,  March  21,  1997  /  Rules  and  Regulations         13789 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  61, 121, 135.  and  142 

[Doctot  Na  26933;  Amendment  Nos.  61- 
101. 121-263. 135-67, 142-1J 

RiN2120-AAa3 

Aircraft  Right  Simulator  Use  in  Pilot 
Training,  Testing,  and  Checking  at 
Training  Centers;  Editorial  and  Other 
Changes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  makes 
minor  revisions  to  correct  editorial 
errors.  It  also  revises  certain  sections  of 
regulations  published  on  July  2, 1996 
(61  FR  34508).  to  make  them  consistent 
with  the  intent  expressed  in  the  notice 
and  final  rule.  These  amendments  will 
not  impose  any  additional  restrictions 
on  persons  affected  by  these  regulations. 
This  final  rule  implements  new 
regulations  that  contain  certification 
and  operating  rules  for  training  centers 
that  will  use  aircraft  flight  simulators 
and  flight  training  devices  for  pilot 
training,  testing,  and  checking. 
EFFECTIVE  DATE:  March  21,  1997. 
FOB  FURTHER  MFORMATKM  CONTACT: 
Warren  Robbins,  Airman  Certification 
Branch  (AFS-840),  General  Aviation 
and  Commercial  Division,  Flight 
Standards  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  IX!  20591, 
Telephone  (202)  267-3842. 

SUPPt^MEKTARY  INFORMATKM: 
Background 

On  July  2, 1996,  a  final  rule  was 
published  that  implements  new 
regulations  containing  certification  and 
operating  rules  for  training  centers  that 
will  use  aircraft  flight  simulators  and 
flight  training  devices  for  pilot  training, 
testing,  and  checking  (61  FR  34508). 
The  training  center  concept  is  intended 
to  provide  a  common  source  for 
standardized,  quality  training  accessible 
to  any  individual  or  corporate  operator 
and  air  carriers. 

This  rule,  in  part,  amended  parts  61, 
121,  and  135,  and  added  a  new  part  142 
to  incorporate  aircraft  simulation  use. 
Minor  editorial  changes  and  minor 
modifications  need  to  be  made  to  some 
sections  of  these  amended  parts. 

Diacuauon  of  the  Amendments 
Put  61 

Section  61.4    Qualification  and 
approval  of  flight  simulators  and  flight 
training  devices.  This  section  is 


amended  by  consolidating  paragraphs 
(a),  (b),  and  (c)  into  a  single  paragraph 
(a).  Paragraph  (b),  as  amended,  adds 
language  that  allows  devices  previously 
referred  to  as  ground  trainers  and  pilot 
trainers  to  continue  to  be  used  to  meet 
various  requirements  of  §§61.56,  61.57, 
61.65.  and  61.29,  to  the  extent  of  their 
original  approval.  This  was  clearly  the 
intent  expressed  in  the  preamble  to  the 
final  rule. 

It  should  be  noted  that,  under  revised 
paragraph  (b),  only  devices  qualified 
under  Advisory  Circular  (AC)  61-66, 
"Annual  Pilot  in  Command  Proficiency 
Checks"  (superseded)  may  continue  to 
be  used  to  satisfy  requirements  of 
§  61.56.  All  other  such  devices,  to  be" 
defined  as  Level  1  Flight  Training 
Devices  in  AC  120-45B,  may  be  used 
only  for  the  purpose  and  number  of 
credited  hours  for  which  they  had 
received  acceptance  or  approval  for  use 
prior  to  August  2,  1996.  Any  such 
device  must  be  shown  to  function  as 
originally  designed  for  the  original 
approval  to  be  valid.  To  be  used  for  a 
different  purpose  or  any  additional 
credit,  each  training  device  will  have  to 
meet  §  61.4(a)  and  the  implementing 
criteria  in  effect  at  the  time. 

Paragraph  (c),  as  amended,  adds 
clarifying  language  consistent  with  the 
FAA's  intent  to  allow,  and  continue  to 
allow,  certain  devices  not  qualified  as  a 
flight  simulator  or  a  flight  training 
device  to  be  used  for  specific  training, 
testing,  or  checking. 

Section  61.51     ftlot  logbooks. 
Paragraph  (c)(2)(i)  is  revised  to  add 
words  indicating  that  when  the  pilot  is 
"the  sole  occupant  of  the  aircraft."  he  or 
she  is  the  pilot  in  command  of  that 
aircraft.  Removal  of  this  language  was 
not  intended  to  preclude  such  a  pilot 
ftom  logging  this  time  as  pilot  in 
command.  This  restores  language  that 
appeared  in  the  rule  prior  to 
Amendment  61-100,  to  avoid 
misinterpretation. 

Section  61.55     Second-in-command 
qualifications.  This  section  is  amended 
to  correct  an  editorial  error.  Under 
paragraph  (b)(3)  the  words  "the 
requirements  of  this  paragraph  (b)(3)" 
are  changed  to  read  "the  requirements 
of  paragraph  (b)(2)"  to  provide  the 
correct  reference. 

Section  61.56     Flight  Review.  This 
section  is  amended  by  redesignating 
paragraph  (e)  as  paragraph  (d),  and  by 
reinstating  paragraph  (e)  as  it  was 
amended  by  Amendment  61-93  (58  FR 
405620.  July  28,  1993).  subsequent  to 
publication  of  the  Notice  of  Proposed 
Rulemaking  (NPRM)  that  led  to 
Amendment  61-100.  This  amendment 
aligns  the  paragraph  numbers  to  agree 
with  the  1993  structiue.  and  continues 
the  1993  provision  that  a  pilot  who 


completes  in  the  same  timeframe  a 
phase  of  the  FAA-sponsored  pilot 
proficiency  awards  program  (i.e., 
WINGS  Program)  in  an  aircraft  need  not 
accomplish  a  biennial  flight  review. 

Section  61.57  Recent  flight 
experience:  Pilot  in  command.  This 
section  currently  requires  that  persons 
pass  an  instrument  competency  test  in 
the  category  and  class  of  aircraft 
involved.  This  section  is  amended  to 
debate  the  words  "and  class"  which 
were  inadvertently  inserted  in 
paragraph  (e)(2)  in  the  NPRM.  Although 
the  addition  of  "and  class"  may  be 
appropriate  in  other  provisions,  the 
FAA  did  not  intend  to  propose  that  the 
instrument  competency  check  be  taken 
in  specific  class  of  aircraft.  Instrument 
operations  with  various  classes  of  the 
same  category  are  not  sufficiently 
distinct  to  warrant  separate  tests  for 
each  class. 

Section  61.64  Additional  aircraft 
ratings  for  other  than  airline  transport 
pilot  certificates  (for  other  than  parts 
121  and  135  use).  This  section  is 
amended  by  revising  paragraph  (b)(2), 
deleting  paragraph  (c)(2),  and 
renumbering  paragraph  (c)(3)  as 
paragraph  (c)(2).  Paragraph  rb)(2),  as 
revised,  will  reinstate  the  provision  that 
the  holder  of  a  category  rating  for  a 
powered  aircraft  will  not  have  to  take  a 
knowledge  test  for  an  additional 
category  rating.  Paragraph  (c)(2) 
incorrectly  required  applicants  for  an 
added  class  rating  to  take  a  knowledge 
test.  These  revisions  correct  language 
that  was  used  in  the  NPRM  and 
Amendment  61-100.  although  there  was 
no  intention  to  propose  a  change  in  the 
prior  rule.  An  additional  knowledge  test 
is  unnecessary  for  adding  a  category  or 
class  rating.  Where  one  powered 
category  rating  is  already  held,  the 
practical  test  is  sufficient  to  test  any 
additional  theoretical  knowledge  that 
the  pilot  may  need  for  the  new  category 
or  class.  Section  61.64(e)(10)  is 
amended  to  revise  the  reference  to 
paragraph  (e)(9)  to  read  "paragraph 
(e)(9)(ii),"  since  paragraph  (10)  refers 
only  to  paragraph  (e)(9)(ii). 

Section  61.65  Instnunental  rating 
requirements.  Paragraph  (g)(1)  is  revised 
to  delete  the  word  "any."  This  word 
was  erroneously  added  in  §  61.65(g)(1) 
prior  to  the  phrase  "category,  class,  and 
type  aircraft  that  is  certified  for  flight  in 
instrument  conditions."  Allowing  the 
use  of  any  category,  class,  and  type  of 
aircraft  during  the  practical  test  (e.g.,  a 
helicopter  being  used  for  an  airplane 
instrument  rating  practical  test)  would 
not  adequately  establish  the  applicant's 
qualifications. 

Further  under  paragraph  (g)(1),  the 
phrase  "that  is  certified  for  flight  in 


instrument  canditions"  should  not  have 
been  added.  This  wording 
imintentionally  precludes  practical 
testing  in  some  aircraft  that  may  not  be 
certified  for  flight  into  instrument 
meteorological  conditions  but  which 
may  be  operated  under  instnunent  flight 
rules  in  visiial  meteorological 
conditions  (i.e.,  the  flight  is  not 
conducted  in  weather  conditions  that 
are  less  than  Tninimnnrm  required  for 
visual  flight  rules).  Therefore,  this 
wording  has  been  deleted. 

Under  paragraph  (g)(2)  the  words 
"required  by  this  paragraph  (g)(2)"  are 
not  needed  and  are  therefore  deleted. 

Section  6 1 . 1 09    Airplane  rating: 
Aeronautical  experience.  This  section  is 
amended  to  correct  an  editorial  error.  A 
typographical  error  that  occurred  when 
this  final  rule  was  printed  rendered 
paragraph  (f)  as  paragraph  (h). 
Therefore,  paragraph  (h)  should  be 
redesignated  as  paragraph  (f). 

Section  61.129    Airplane  rating: 
Aeronautical  experience.  Paragraph  (b) 
is  revised  to  correct  an  error  in 
formatting  that  raised  confusion  as  to 
whether  the  aeronautical  experience 
provision  of  100  houra  of  pilot  time  in 
an  airplane  and  the  provisions  that 
break  down  that  aeronautical  experience 
requirement  had  been  removed.  Such  a 
revision  was  not  proposed  and  was 
never  intended.  This  experience  is 
necessary  to  ensure  that  the  U.S. 
commercial  pilot  certificate  meets 
International  Qvil  Aviation 
Organization  (ICAO)  standards.  The 
amended  paragraph  (b)  avoids  any 
confusion. 

Section  61.157    Airplane  rating: 
Aeronautical  skill  (for  parts  121  and  135 
use  only).  Paragraph  (g)  is  revised  to 
clarify  that  completion  of  an  air  carrier 
pilot-in-command  proficiency  check 
satisfies  the  requirement  for 
demonstration  of  aeronautical  skill  only 
when  the  check  is  evaluated  by  a 
designated  examiner  or  FAA  inspector, 
and  only  when  the  check  includes  all 
maneuvers  and  procedures  which  are 
required  for  the  original  type  rating. 
This  has  been  the  FAA's  long  standing 
interpretation  of  similar  language  in  the 
flush  paragraph  which  appears  at  the 
end  of  §  121.441(a),  which  states  "The 
satisfactory  completion  of  a  type  rating 
flight  checi  under  §61.157  of  this 
chapter  satisfies  the  requirement  for  a 
proficiency  check."  The  intent,  that  a 
pilot-in-command  proficiency  check 
under  these  conditions  satisfies  the 
demonstration  of  aeronautical  skill  for  a 
type  rating,  should  be  stated  under 
§61.157(g).  not  in  §121.441.  Therefore, 
this  action  will  also  amend  §  121.441  to 
delete  that  redundant  flush  paragraph. 


Section  61.197    Renewal  of  flight 
instructor  certificates.  Paragraph  (b)  is 
revised  to  reinstate  Amendment  61-95 
(59  FR  17644,  April  13. 1994)  that 
eliminated  the  requirement  for  24  hours 
of  ground  and  fli^t  training  for  a  flight 
instructor  refresher  clinic,  "nie  24  hour 
requirement  had  been  erroneously 
reinserted  by  Amendment  61-100  (61 
FR  34508).  The  revised  paragraph  will 
also  allow  any  authorized  Flight 
Standards  Inspector  to  renew  a  flight 
instructor  certificate.  The  paragraph  is 
also  revised  to  state  that  an  appUcant 
who  is  an  instructor  or  evaluator  of  a 
part  142  Training  Center  may  renew  a 
flight  instructor  certificate,  without  the 
appUcant  accomplishing  a  practical  test, 
lliis  addition  makes  expUdt  one  kind  of 
"comparable  position  involving  the 
regular  evaluation  of  pilots."  Fiuther. 
language  has  been  added  to  this  section 
expUdtly  stating  that  application  for 
renewal  must  be  made  prior  to  the 
expiration  date  of  a  current  flight 
instructor  certificate.  This  always  has 
been  impUed  by  this  section. 

Parts  121  and  135 

Section  121.402    Training  program: 
Special  rules.  Paragraph  (a)  of  this 
section  is  amended  by  adding  the  word 
"flight"  before  "training,  testing,  and 
checking."  Paragraph  (a)  was  not 
intended  to  require  specialized  training 
(e.g.,  hazardous  materials  training  and 
maintenance  technician  training)  to  be 
done  by  another  certificate  holder  or  a 
part  142  Training  Center. 

Section  121.431     AppUcability. 
Paragraph  (a)(2)  is  revised  to  change  the 
reference  from  "§§  121.411  and 
121.413"  to  "§§  121.414."  Also, 
§  135.324  (Training  Program:  Special 
Rules)  is  amended  by  revising  paragraph 
(b)(4)  to  change  the  reference  from 
"§§  135.337  or  135.339"  to  "§§  135.337 
through  135.340."  These  two  sections 
need  to'be  amended  in  order  to  be 
consistent  with  the  June  17, 1996 
Amendment  Nos.  121-257  and  135-64 
(61  FR  30734)  that  added  new  sections 
to  parts  121  and  135  regarding 
qualifications,  and  initial  and  transition 
training  and  checking  requirements  for 
flight  instructors. 

Part  142 

Section  142.11    Apphcation  for 
issuance  or  amendment.  This  section  is 
amended  by  deleting  paragraph  (e)(4) 
and  redesignating  paragraph  (e)(5)  as 
paragraph  (e)(4).  Paragraph  (e)(4),  as 
adopted,  referred  to  §  142.21;  however, 
because  §  142.21  was  a  reserved  section, 
reference  made  to  it  under  §  142.11  is 
erroneous. 

Section  142.53    Training  Center 
instructor  training  and  testing 


requirements.  This  section  is  amended 
by  inserting  in  paragraph  (a)(7)(ii)  the 
words  "  of  a  representative  segment  of 
eadi  curriculum"  This  insertion  is 
needed  to  preclude  confusion  that  might 
result  from  an  interpretation  that 
instructor  testing  must  include  all 
maneuvera,  in  apparent  contradiction 
with  paragraph  (a)(1).  which  specifies 
that  only  a  representative  segment  of 
each  curriciilum  must  be  checked. 

Federalism  Implications 

The  regulations  do  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibihties  among  various  levels  of 
government.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  a  regulation  does  not  have 
federalism  impUcations  warranting  the 
preparation  of  a  FederaUsm  Assessment 

Paperwork  Reduction  Act 

The  information  collection 
requirements  associated  with  this  rule 
have  already  been  approved.  There  are 
no  further  paperwork  requirements 
associated  with  this  correction. 

Good  Caoae  Instification  for  Immediate 
Adoption 

This  amendment  is  needed  to  make 
editorial  corrections  and  minor 
clarifying  revisions.  Because  the 
amendment  is  editorial  in  natiue  and 
would  impose  no  additional  burden  on 
the  pubUc.  I  find  that  notice  and 
opportunity  for  pubUc  conunent  before 
adopting  this  amendment  is 
unnecessary,  and  that  good  cause  exists 
for  making  this  amendment  effective  in 
less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  imposes  no  additional 
burden  on  any  person.  Accordingly,  it 
has  been  determined  that  the  action:  (1) 
Is  not  a  significant  rule  under  Executive 
Order  12866;  and  (2)  is  not  a  significant 
rule  under  Department  of 
Transportation  Regulatory  Policy  and 
Procedures  (44  FR  111034,  February  26, 
1979).  Also,  because  this  regulation  is 
editorial  in  nature,  no  impact  is 
expected  to  result,  and  a  full  regulatory 
evaluation  is  not  required.  In  addition, 
the  FAA  certifies  that  the  rule  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substiintial 
number  of  small  entities  under  the 
criteria  of  the  Regiilatory  FlexibiUty  Act. 

ListofSubiects 

14  CFR  Part  61 
Aircraft,  Airmen. 
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14  CFR  Part  121 

Air  Carriers.  Aircraft  Airmen, 
Aviation  safety.  Qiarter  flights. 

14  CFR  Part  135 

Air  Taxis,  Aircraft.  Airmen,  Aviation 
safety. 

14  CFR  Part  142 

Administrative  practice  and 
procedure.  Aircraft,  Airmen,  Drug 
testing.  Educational  faciUties,  Reporting 
and  recordkeeping  requirements. 

The  AmendmentB 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  61. 121. 135.  and 
142  as  follows: 

PART  61— CERTIFICATION:  PILOTS 
AND  FUQHT  INSTRUCTORS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Autkority:  49  U.S.C  106(g).  40113.  44701- 
44703.  44707.  44709-44711.  45102-45103. 
45301-45302. 

2.  Section  61.4  is  revised  to  read  as 
follows: 

|«1.4    QuaNflcaaon  and  approval  of  INgM 
wkmutmott  an6  flight  training  davioaa. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  each  flight 
simulator  and  each  flight  training 
device,  for  which  any  airman  is  to 
receive  credit  for  use  in  satisfying  any 
training,  testing,  or  checking 
requirement  under  this  chapter,  must  be 
qualified  and  approved  by  the 
Administrator  for — 

(1)  The  training,  testing,  and  checking 
for  which  it  is  used; 

(2)  Each  maneuver,  procedure,  or 
crewmember  function  performed;  and 

(3)  The  representation  of  the  specific 
category  and  class  of  aircraft,  type 
aircraft,  and  particular  variation  within 
type  of  aircraft,  or  set  of  aircraft  in  the 
case  of  some  flight  training  devices. 

Cb)  Any  device  found  acceptable  to.  or 
approved  by,  the  Administrator  prior  to 
August  2.  1996.  which  can  be  sho%vn  to 
function  as  originally  designed,  may  be 
used  for  the  same  piuposes  for  which  it 
was  originally  accepted  or -approved  and 
to  the  extent  of  such  acceptance  or 
approval  only. 

(c)  The  Administrator  may.  from  time 
to  time,  approve  devices  other  than 
flight  training  devices  or  flight 
simulators  for  specific  purposes. 

3.  Section  61.51  is  amended  by 
redesignating  (c)(2)(i)(B)  as  paragraph 
(c)(2)(i)(C)  and  adding  a  new  paragraph 
(c)(2)(i)(B)  to  read  as  follows: 


(c)*  •  • 
(2)*  •  • 
(i)'   *   * 

(B)  The  sole  occupant  of  the  aircraft; 
or 

•  •        •        *        • 

4.  Section  61.55  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

f61.S6    Sacond-kvcommand 
quaimcationa. 

•  •        •        •        • 

(b)'  •  • 

(3)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  the  requirements  of 
paragraph  (b)(2)  of  this  section  may  be 
accomplished  in  a  flight  simulator  that 


5.  Section  61.56  is  amended  by 
removing  paragraph  (d).  revising 
paragraph  (e)  and  redesignating  it  as 
paragraph  (d)  and  by  adding  new 
paragraph  (e)  to  read  as  follows: 

f  61.56    Flight  ravlaw. 

•         •         •        •        • 

(d)  An  applicant  who  has.  within  the 
period  specified  in  paragraph  (c)  of  this 
section,  satisfactory  completed  a  test  for 
a  pilot  certificate,  rating,  operating 
privilege,  or  a  pilot  proficiency  check 
need  not  accomplish  the  flight  review 
required  by  this  section  if  the  test  was 
conducted  by  a  person  authorized  by 
the  Administrator,  or  authorized  by  a 
U.S.  Armed  Force  to  conduct  the  test. 

(e)  A  person  who  has.  within  the 
period  specified  in  paragraph  (c)  of  this 
section,  satisfactorily  completed  one  or 
more  phases  of  an  FAA-sponsored  pilot 
proficiency  award  program  in  an  aircraft 
need  not  accomplish  the  flight  review 
required  by  this  section. 

6.  Section  61.57  is  amended  by 
revising  paragraph  (e)(2)  to  read-as 
follows: 

f  61.57    Recant  flight  axpartanca:  PNot  In 


161^1    Pilot  logbooka. 


(e)*  •  * 

(2)  A  person  who  does  not  meet  the 
recent  instrument  experience 
requirements  of  paragraph  (e)(1)  of  this 
section  during  the  prescribed  time,  or 
within  6  calendar  months  thereafter, 
may  not  serve  as  pilot  in  command 
under  IFR.  or  in  weather  conditions  less 
than  the  minimums  prescribed  in  VFR. 
luitil  that  person  passes  an  instrument 
competency  test  in  the  category  of 
aircraft  involved,  given  by  a  person 
authorized  by  the  Administrator  to 
conduct  the  test. 


7.  Section  61.64  is  amended  by 
revising  paragraphs  (b)(2),  (c)(2),  and 
(e)(10)  to  read  as  follows: 

S61.64    Additionai  aircraft  ratinga  for  other 
than  airline  transport  pilot  cartlficatas  (for 
other  than  parts  121  and  135  use). 

•  •         •         •         * 

(b)*  •  • 

(2)  Unless  the  applicant  holds  a 
category  rating  for  a  powered  aircraft, 
pass  the  knowledge  test  applicable  to 
the  pilot  certificate  and  aircraft  category 
and  class  rating  sought,  and; 

•  •        •        *        » 

(c)«   •  • 

(2)  Pass  the  practical  test  required  for 
the  pilot  certificate  held,  and  required 
for  the  category  and  class  rating  sought. 

(e)*   •  * 

(10)  An  applicant  meeting  only  the 
requirements  of  p>aragrapb  (3)(9)(ii)  of 
this  section  will  be  issued  an  added 
rating  with  a  limitation. 

8.  Section  61.65  is  amended  by 
revising  paragraphs  (gj(l)  and  (g)(2)  to 
read  as  follows: 

f  61.65    matrumant  rating  raquiramanta. 

•  •  a  •  • 
(g)*     *     ' 

(1)  The  flight  increment  may  be 
accomplished  in  the  category,  class,  and 
type  of  aircraft,  as  appropriate  to  the 
instrument  rating  sought,  or  in  a 
qualified  and  approved  flight  simulator 
or  qualified  and  approved  flight  training 
device. 

(2)  The  practical  test  must  include 
instrument  flight  procediues.  selected 
by  the  person  authorized  by  the 
Administrator  to  conduct  the  practical 
test,  to  determine  the  applicant's  ability 
to  perform  competently  the  IFR 
operations  described  in  paragraph  (c)  of 
this  section. 

•         •         •         •         • 

9.  Section  61.109  is  amended  by 
redesignating  p)aragraph  (h)  as 
paragraph  (f). 

10.  Section  61.129  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S61.129    Airplane  rating:  Aaronautlcai 
experience. 


(b)  Flight  time  as  a  pilot.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  and  applicant  for  a  commercial 
pilot  certificate  with  an  airplane  rating 
must  have  at  least  the  following 
aeronautical  experience. 

(1)  A  total  of  a  least  250  houre  of  flight 
time  as  a  pilot  that  includes  at  least  100 
hours  in  powered  aircraft  including  at 
least — 

(i)  Fifty  houn  in  an  airplane; 


(ii)  Ten  hours  of  light  instruction  and 
practice  given  by  an  authorized  flight 
instructor  in  airplane  having  a 
retractable  landing  gear,  flaps,  and  a 
controllable  pitch  propeller;  and 

(iii)  Fifty  hoius  of  flight  instruction 
given  by  an  authorized  instructor  that 
includes  at  least  10  hours  of  instrument 
instruction  of  which  at  least  5  hours 
must  be  in  flight  in  airplanes,  and  10 
hours  of  instruction  in  preparation  for 
the  commercial  pilot  practical  test. 

(2)  The  250  boiirs  of  aeronautical 
experience  of  paragraph  (b)(1)  of  this 
section  may  include  not  more  than — 

(i)  Except  as  provided  in  paragraph 
(b)(2)(ii)  of  this  section,  50  hours  of 
instruction  in  a  flight  simulator  (h  flight 
training  device,  if  it  was  receiving  from 
an  authorized  instructor;  or 

(ii)  100  hours  of  instruction  in  a  flight 
simulator  or  flight  training  device,  if  it 
was  received  from  an  authorized 
instructor  in  an  approved  course 
conducted  by  a  training  center 
certificated  imder  part  142  of  this 
chapter. 

11.  Section  61.157  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

S  61.157    Airplane  rating:  Aeronautical  skill 
(for  parts  121  and  135  uae  only). 

•  •        •        •        • 

(g)  Successful  completion  of  a  pilot- 
in-command  proficiency  or  competency 
check  satisfies  the  requirements  of  this 
section  for  the  appropriate  aircraft  rating 
if  that  check — 

(1)  Complies  with 

(i)  Section  121.441  of  this  chapter,  or 

(ii)  The  competency  check 
requirements  of  §  135.293  of  this 
chapter  and  §  135.297  of  this  chapter: 
and 

(2)  Includes  all  maneuvers  and 
procedures  required  for  award  of  an 
original  type  rating  and  is  evaluated  by 
a  p)erson  designated  by  the 
Administrator  or  an  FAA  inspector. 

12.  Section  61.197  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

{61.197    Renewal  of  flight  instructor 
carttflcalas. 

•  •        •        •        * 

(b)  A  person  who  holds  a  current 
flight  instructor  certificate  may  renew 
that  certificate  and  its  ratings  without 
accomplishing  a  practical  test  if  that 


person  makes  application  to  an 
authorized  FAA  Flight  Standards 
Inspector  prior  to  its  expiration  and 
provided  tiie  following  items  are 
submitted. 

(1)  A  record  that  shows  that  the 
applicant  has  satisfactory  knowledge  of 
pilot  training,  certification,  and 
standards,  and  shows  that,  within  the 
past  24  calendar  months,  the  applicant 
has  served — 

(i)  As  a  company  check  pilot; 

(ii)  As  a  chief  flight  instructor  or 
assistant  chief  flight  instructor; 

(iii)  As  a  company  check  airman  or 
flight  instructor  in  a  part  121  or  part  135 
air  carrier  operation; 

(iv)  As  an  instructor  or  evaluator  in  a 
part  142  Training  Center;  or 

(v)  In  a  comparable  position  involving 
the  regular  evaluation  of  pilots. 

(2)  A  graduation  certificate  from  an 
approved  flight  instructor  refresher 
coiuse,  consisting  of  ground  training  or 
flight  training,  or  both. 

•        »        •        •        * 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG. 
AND  SUPPLEMENTAL  OPERATIONS 

13.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  40119, 
44101.  44701-44702.  44705.  44709-44711. 
44713.  44716-44717,  44722,  44901,  44903- 
44904.  44912.  46105. 

$121,402    [Amended] 

14.  Section  121.402  is  amended  by 
adding  the  word  "flight"  before 
"training"  in  paragraph  (a). 

15.  Section  121.431  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

f  121.431    Applicability. 

(a)  •  *  * 

(2)  Permits  training  center  personnel 
authorized  luider  part  142  of  this 
chapter  who  meet  the  requirements  of 
§§  121.411  through  121.414  to  provide 
training,  testing,  and  checking  under 
contract  or  other  arrangement  to  those 
persons  subject  to  the  requirements  of 
this  subpart. 


$121,441    [Amended] 

16.  Section  121.441  is  amended  by 
removing  the  following  undesignated 


paragraph  at  the  end  of  paragraph 
(a)(2)(ii):  "The  satisfactory  completion 
of  a  type  rating  flight  check  under 
§61.157  of  this  chapter  satisfies  the 
requirement  for  a  proficiency  check." 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON  DEMAND  OPERATIONS 

7.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Aotbority:  49  U.S.C.  106(g).  40113.  44701- 
44702.  44705.  44709.  44711-44713,  44715- 
44717,44722. 

18.  Section  135.324  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

$136,324    Training  program:  Special  Ri4aa. 

(b)*  •  * 

(4)  Has  sufficient  instructor  and  check 
airmen  qualified  under  the  applicable 
requirements  of  §§  135.337  through 
135.340  to  provide  training,  testing,  and 
checking  to  persons  subject  to  the 
requirements  of  this  subpart 

PART  142— TRAINING  CENTERS 

19.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Aotibority:  49  U.S.C.  106(g).  40113.  40119. 
44101.  44701-44703.  44705.  44707.  44709- 
44711.  45102-45103.  45301-45302. 

§142.11    [Amended] 

20.  Section  142.11  is  amended  by 
removing  paragraph  (e)(4)  and 
redesignating  paragraph  (e)(5)  as 
paragraph  (eH4). 

21.  Section  142.53  is  amended  by 
revising  paragraph  (a)(7)(ii)  to  read: 

§142.53   Training  Center  instructor 
training  and  testing  requirements. 

(a)*   *   * 

(7)*   •  * 

(ii)  On  the  subject  matter  and 
maneuvers  of  a  representative  segment 
of  each  curriculum  for  which  the 
instructor  will  be  instructing. 

Issued  in  Washington.,  DC  on  March  IB, 
1997. 

Barry  L.  Valgntinw, 
Acting  Administrator. 
(FRDoc.  97-7322  Filed  3-19-97;  1:11  p.m.) 
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GENERAL  SERVICES 

ADMmiSTRATION 

41  CFR  Parts  302-1  and  302-10 
[FTR  AmandnMnt  65] 
nN3090-AG38 

Federal  Travel  Regulation; 
Transportation  of  a  Privately  Owned 
Vehicle  Wholly  WHhln  the  Continental 
United  States 

agency:  0£5c8  of  Govemmentwide 
Policy.  GSA. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
permit  an  agency  to  authorize  the 
transportation  of  a  privately  owned 
vehicle  (POV)  in  connection  with  the 
transfer  of  an  employee  within  the 
continental  United  States  (CONUS).  or 
the  assignment  of  a  new  appointee  or 
student  trainee  who  resides  in  ODNUS 
to  his/her  first  official  station  in 
CXDNUS,  when  the  transportation  is 
advantageous  and  cost  effective  to  the 
Government.  This  amendment  will 
benefit  the  Government  by  accelerating 
the  employee's  arrival  and 
corresponding  productivity  contribution 
at  the  new  official  station. 
DATES:  This  final  rule  is  effective  March 
22,  1997,  and  appUes  to  an  employee 
whose  effective  data  of  transfer  (date  the 
employee  reports  for  duty  at  the  new 
official  station)  is  on  or  after  March  22. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Clauson,  Travel  and 
Transportation  Management  FoUcy 
Division  (MTT),  Washington.  DC  20405, 
telephone  202-501-0299. 
SUPPI.EMENTARY  INFORMATION:  A  multi- 
agency  travel  reinvention  task  force  was 
organized  in  August  1994  under  the 
auspices  of  the  Joint  Financial 
Management  Improvement  Program 
(JFMIP)  to  reengineer  Federal  travel 
rules  and  procedures.  The  task  force 
developed  25  reconunended  travel 
management  improvements  pubUshed 
in  a  JFMIP  report  entitled  Improving 
Travel  Management  Govemmentwide, 
dated  December  1995.  On  September  23. 
1996,  the  President  signed  into  law  the 
Federal  Employee  Travel  Reform  Act  of 
1996  (Pub.  L.  104-201).  which  included 
8  legislative  changes  recommended  by 
the  JFMIP  to  improve  travel  and  the 
dehvery  of  relocation  services. 

This  amendment  implements  section 
1715  of  the  Act  which  provides  the 
General  Services  Administration  (GSA) 
authority  to  issue  regulations  which 
authorize  agencies  to  pay  for  the 


transportation  of  a  POV  wholly  within 
CONUS  when  the  transportation  is 
advantageous  and  cost  effective  to  the 
Government.  This  amendment  is  written 
in  the  "plain  EngUsh"  style  of 
regulation  writing  as  a  continuation  of 
GSA's  effort  to  make  the  FTR  easier  to 
understand  and  to  use. 

How  Does  This  Amendment  Change  the 
Allowance  for  Transportatioo  of  a 
POV? 

This  amendment  allows  an  agency  to 
authorize  the  transportation  of  a  POV  in 
connection  with  an  employee's  transfer 
within  CONUS,  or  the  assignment  of  a 
new  appointee  or  student  trainee  whose 
residence  is  in  CONUS  to  his/her  first 
official  station  within  CONUS.  if  the 
transportation  is  advantageous  and, 
based  on  a  cost  comparison,  cost 
effective  to  the  Government.  Previously, 
an  agency  could  authorize 
transportation  of  a  POV  only  to,  from,  or 
between  posts  of  duty  outside  CONUS. 

What  is  the  "Plain  English"  Style  of 
Regulation  Writing? 

The  "plain  Enghsh"  style  of 
regiUation  writing  is  a  new,  simpler  to 
read  and  understand,  question  and 
answer  reg\ilatory  format.  Questions  are 
in  the  first  person,  and  answers  are  in 
the  second  person.  GSA  uses  a  "we" 
question  when  referring  to  an  agency, 
and  an  "I"  question  when  referring  to 
the  employee. 

How  Does  the  Plain  English  Style  of 
Regulatiao  Writing  Affiect  Employees? 

A  question  and  its  answer  combine  to 
estabUsh  a  rule.  The  employee  and  the 
agency  must  follow  the  language 
contained  in  both  the  question  and  its 
answer. 

GSA  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866 
of  September  30, 1993.  This  final  rule  is 
not  required  to  be  pubUshed  in  the 
Federal  Register  for  notice  and 
comment.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply.  This  rule 
also  is  exempt  from  Congressional 
review  prescribed  under  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Subiects  in  41  CFR  Parts  302-1 
and  302-10 

Govenmient  employees.  Relocation 
allowances  and  entitlements.  Transfers. 

For  the  reasons  set  out  in  the 
preamble.  41  CFR  chapter  302  is 
amended  as  follows: 
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PART  302-1— APPUCABILITY, 
GENERAL  RULES.  AND  EUQIBILfTY 
CONDmONS 

1.  The  authority  citation  for  part  302- 
1  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5738;  20  U.S.C  905(a); 
E.O.  11609,  36  FR  13474.  3  CFR.  1971-1975 
Comp.,  p.  586. 


Sut)part  A— New  Appointees  and 
Transferred  Employees 

2.  Section  302-1.14  is  amended  by 
revising  paragraph  (a)(3)(vi)  to  read  as 
follows: 

1302-1.14    Useoffunda. 

(a)*  *   • 

(3)*   *  * 

(vi)  Transportation  and  emergency 
storage  of  employee's  privately  owned 
vehicle  as  set  forth  in  §  302-10.11  of 
this  chapter. 

3.  Part  302-10  is  revised  to  read  as 
foUows: 

PART  302-10— ALLOWANCES  FOR 
TRANSPORTATION  AND  EMERGENCY 
STORAGE  OF  A  PRIVATELY  OWNED 
VEHICLE 

Subpart  A— General  Rules 
Sec. 

302-10.1    What  is  a  "privately  owned 

vehicle  (POV)'7 
302-10.2    What  is  an  "ofBcial  station"  for 

purposes  of  this  part? 
302-10.3    What  is  a  "post  of  duty"  for 

purposes  of  this  part? 
302-10.4    What  are  the  purposes  of  the 

allowance  for  transportation  of  a  POV? 
302-10.5     What  is  the  purpose  of  the 

allowance  for  emergency  storage  of  a 

POV? 

302-10.6    What  POV  transportation  and 

emergency  storage  may  my  agency 

authorize  at  Government  expense? 
302-10.7    Must  my  agency  authorize 

transportation  or  emergency  storage  of 

my  POV? 
302-10.8    What  type  of  POV  may  I  be 

authorized  to  transport,  and  if  necessary. 

stcwe  under  emergency  circumstances? 
302-10.9    For  what  transportation  expenses 

will  my  agency  pay? 
302-10.10    For  what  POV  emergency  storage 

expenses  will  my  agency  pay? 
302-10.11     May  I  receive  an  advance  of 

funds  for  transportation  and  emergency 

storage  of  my  POV? 
302-10.12    May  my  agency  determine  that 

driving  my  POV  is  more  advantageous 

and  limit  my  reimbursement  to  what  it 

would  cost  to  drive  my  POV? 


Sutipert  B— Trwaportatlon  of  a  POV  to  a 
Post  of  Duty 

General 

Sec 

302-10.100    Who  is  eligible  for 

transportation  of  a  POV  to  a  post  of  duty? 
302-10.101     In  what  situations  may  my 

agancy  authorize  transportation  of  a  POV 

to  my  post  of  duty? 
302-10.102    How  many  POV's  may  I 

transport  to  a  post  of  duty? 
302-10.103    Do  I  have  to  ship  my  POV  to 

my  actual  post  of  duty? 
302-10.104    What  may  I  do  if  there  is  no 

port  or  terminal  at  the  point  of  CHigin 

and/or  destination? 

POV  Transportation  at  Time  of  Assignment 

302-10.140    Under  what  specific  conditions 
may  my  agency  authorize  transportation 
of  a  POV  to  my  post  of  duty  upon  my 
assignment  to  that  post  of  duty? 

302-10.141     What  is  the  "authorized  point 
of  origin"  when  I  transport  a  POV  to  my 
post  of  duty? 

302-10.142    What  will  I  be  reimbursed  if  I 
transport  a  POV  from  a  point  of  origin 
that  is  difiiarent  from  the  authorized 
point  of  origin? 

302-10.143     When  I  am  authorized  to 
transport  a  POV,  may  I  have  the 
manufacturer  or  the  manufectiuer's  agent 
transport  a  new  POV  from  the  factory  or 
other  shipping  point  directly  to  my  post 
of  duty? 

POV  Transportation  Subsequent  to  the  Time 
of  Assignment 

302-10. 1 70    Under  what  specific  conditions 
may  my  agency  authorize  transportation 
of  a  POV  to  my  post  of  duty  subsequent 
to  the  time  of  my  assignment  to  that  post 
of  duty? 

302-1 0.171    If  circumstances  warrant  an 
authorization  to  transport  a  POV  to  my 
post  of  duty  after  my  assignment  to  the 
post  of  duty,  must  I  sign  a  new  sovice 
agreement? 

302-10. 172    Under  what  conditions  may  my 
agency  authorize  transp>ortation  of  a 
replacement  POV  to  my  post  of  duty? 

302-10.173     How  many  replacement  POVs 
mayjny  agency  authorize  me  to  transport 
to  my  post  of  duty  at  Government 
expense? 

302-10. 1 74    What  is  the  "authorized  point 
of  cxigin"  when  I  transport  a  POV, 
including  a  replacement  POV,  to  my  post 
of  duty  subsequent  to  the  time  of  my 
assignment  to  that  post  of  duty? 

302-10.1 75    When  I  am  authorized  to 
transport  a  POV,  including  a 
replacement  POV.  to  my  poet  of  duty 
subsequent  to  the  time  of  my  assignment 
to  that  pott  of  duty,  may  I  have  the 
manufactiirer  or  the  manufacturer's  agent 
transport  a  new  POV  from  the  factory  or 
other  shipping  point  directly  to  my  post 
of  duty? 


Subpart  C— Return  Transportation  of  a  POV 
from  a  Post  of  Duty 

Sec. 

302-ia200    When  am  I  eligible  for  return 
transportation  of  a  POV  from  my  post  of 
duty? 

302-10.201    In  what  situations  will  my 
agency  pay  to  transport  a  POV 
transp>orted  from  my  post  of  duty? 

302-10. 202    When  do  I  become  entitled  to 
return  transpcHtation  of  my  POV  from 
my  post  of  duty  to  an  authorized 
destination? 

302-10.203    Is  there  any  circumstance  under 
which  I  may  be  authorized  to  transport 
my  POV  from  a  post  of  duty  before 
completing  my  service  agreement? 

302-10.204    What  is  the  "authorized  point 
of  origin"  when  I  transport  my  POV  from 
my  post  of  duty? 

302-10.205    What  is  the  "authorized 

destination"  of  a  POV  transported  under 
this  subpart? 

302-10.206    What  should  I  do  if  there  is  no 
port  or  terminal  at  my  authorized  point 
of  origin  or  authorized  destination  when 
I  transport  a  POV  from  my  post  of  duty? 

302-10.207    What  will  I  be  reimbursed  if  I 
transport  my  POV  from  a  point  of  origin 
or  to  a  destination  that  is  different  bam 
my  authorized  origin  or  destination? 

302-10.208    If  I  retain  my  POV  at  my  post 
of  duty  after  conditions  change  to  make 
use  of  the  POV  no  longer  in  the  interest 
of  the  Govramnent,  may  I  transport  it  at 
Government  expense  bom  the  post  of 
duty  at  a  later  date? 

302-10.209    Under  what  conditions  may  my 
agency  authorize  me  to  transport  from 
my  post  of  duty  a  replacement  POV 
purchased  at  that  post  of  duty? 

Subpart  D— Trenaportallon  of  a  POV  Wholly 
Wmtki  the  Continents  Unllad  States 
(CONU^ 

302-10.300    When  am  I  eligible  for 

transportation  of  my  POV  wholly  within 
OCWUS  at  Government  expwnse? 

302-10.301     Under  what  conditions  may  my 
agency  authorize  transportation  of  my 
POV  wholly  writhin  OONUS? 

302-10.302    How  many  POV's  may  I 
transport  wholly  within  CONUS? 

302-10.303  If  I  am  authorized  to  transport 
my  POV  wholly  within  CONUS,  where 
must  the  transportation  originate? 

302-10.304    If  I  am  authorized  to  transport 
my  POV  wholly  within  CONUS,  what 
must  the  destination  be? 

Sut)part  E—€inef9ency  Storage  of  a  POV 

Sec 

302-10.400    When  am  I  eligible  for 

emergency  storage  of  my  POV? 
302-10-401    Where  may  I  store  my  POV  if 

I  receive  notice  to  evacuate  my 

inunediate  family  and/or  hotisehold 

goods  from  my  post  of  duty? 


Sui)part  F— Agency  Responsibilitiea 

Sec. 

302-10.500    What  means  of  transportation 

may  we  authorize  for  POV's? 
302-10.501     How  should  we  administer  the 

allowances  for  transportation  and 

emergency  storage  of  a  POV? 
302-10.502    What  governing  policies  must 

we  establish  for  the  allowances  for 

transportation  and  emergency  storage  of 

a  POV? 
302-10.503    Under  what  condition  may  we 

authorize  transportation  of  a  POV  to  a 

post  of  duty? 
302-10.504    What  factors  must  we  consider 

in  deciding  whether  to  authorize 

transportation  of  a  POV  to  a  post  of  duty? 
302-10.505     What  must  we  consider  in 

determining  whether  transfwrtation  of  a 

POV  wholly  within  CONUS  is  cost 

effective? 
Anthority:  5  U.S.C  5738;  20  U.S.C  905(a); 
E.O.  11609,  36  FR  13474.  3  CFR,  1971-1975 
Comp.,  p.  586. 

Sulipart  A— General  Rules 

Nate  to  Supart  A:  Use  of  the  pronouns  "V 
and  "you"  throughout  this  subpart  refsrs  to 
the  employee. 

S302-iai    \Mhatisa"prh«tolyowned 
vehide  (POV)"? 

A  motor  vehicle  not  owned  by  the 
Government  and  used  by  the  employee 
or  his/her  immediate  family  for  die 
primary  purpose  of  providing  personal 
transportation. 

{302-102    Whatlsan"offlcWstatlon''for 
purpoeea  of  tMa  part? 

An  official  station  is  defined  in  §  302- 
1.4(k).  For  purposes  of  this  part,  an 
official  station  may  be  within  ra*  outside 
the  continental  United  States  (CONUS). 

|30e-l0^    What  Is  a  "post  of  duty"  for 
purpoeea  of  this  part? 

An  official  station  outside  CONUS. 

S302-10.4    What  are  the  purposes  of  the 
allowance  for  transportation  of  a  POV? 

To  reduce  the  Government's  overaU 
relocation  costs  by  allowing 
transportation  of  a  POV  to  your  official 
staticHi  within  CONUS  when  it  is 
advantageous  and  cost  effective  to  the 
Government,  and  to  improve  your 
overall  effectiveness  if  you  are 
transferred  or  otherwise  assigned  to  a 
post  of  duty  at  which  it  is  in  the  interest 
of  the  Government  for  you  to  have  use 
of  a  POV  for  personal  transportation. 

1302-105    What  la  the  purpose  of  the 
aHownnce  for  emergency  storage  of  a  POV? 

To  protect  a  POV  transported  at 
Govrarunent  expense  to  your  post  of 
duty  when  the  head  of  your  agency 
determines  that  the  post  of  duty  is 
within  a  zone  from  which  your 
immediate  family  and/or  household 
goods  should  be  evacuated. 


IMI 
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f  302-1  ae    What  POV  transportation  and 
•margancy  storaga  may  my  agancy 
authorlza  at  Gtovammant  axpanaa? 

Your  agency  may  authorize: 

(a)  Transportation  of  a  POV  to  a  post 
of  duty  as  provided  in  subpart  B  of  this 
part; 

(b)  Transportation  of  a  POV  from  a 
post  of  duty  as  provided  in  subpart  C  of 
this  part; 

(c)  Transportation  of  a  POV  wholly 
within  CONUS  as  provided  in  subpart  D 
of  this  part;  and 

(d)  Emergency  storage  of  a  POV  as 
provided  in  subpart  E  of  this  part. 

1302-10.7    Muat  my  aganqf  authorlza 
tranapoitatton  or  amargancy  storaga  of  my 
POV? 

No.  However,  if  your  agency  does 
authorize  transportation  of  a  POV  to 
your  post  of  duty  and  you  complete 
yoiu'  service  agreement,  your  agency 
must  pay  for  the  cost  of  returning  the 
POV.  Your  agency  determines  the 
conditions  under  which  it  will  pay  for 
transportation  and  emergency  storage 
and  the  procedures  a  transferred 
employee  must  follow. 

f  302-10.8    \Mhat  typa  of  POV  may  I  ba 
authorized  to  transport,  and  If  necessary, 
store  under  emergency  circumstarKss? 

Only  a  passenger  automobile,  station 
wagon,  small  truck,  or  other  similar 
vehicle  that  will  be  used  primarily  for 
personal  transportation.  You  may  not 
transport  or  store  a  trailer,  airplane,  or 
any  vehicle  intended  for  commercial 
use. 

f302-ia9    For  what  toanaportation 
axpenaea  will  my  ager>cy  pay? 

When  your  agency  authorizes 
transportation  of  your  POV,  it  will  pay 
for  all  necessary  and  customary 
expenses  directly  related  to  the 
transportation  of  the  POV,  including 
crating  and  packing  expenses,  shipping 
charges,  and  port  charges  for  readying 
the  POV  for  shipment  at  the  port  of 
embarkation  and  for  use  at  the  port  of 
debarkation. 

f302-iai0    For  ivhat  POV  emergency 
storage  expenaea  wNI  my  agartcy  pay? 

All  necessary  storage  expenses, 
including  but  not  limited  to  readying 
the  POV  for  storage,  local  transportation 
to  point  of  storage,  storage,  readying  the 
POV  for  use  after  storage,  and  local 
transportation  from  the  point  of  storage. 
Insurance  on  the  POV  is  at  your 
expense,  unless  it  is  included  in  the 
expenses  allowed  by  this  paragraph. 

f302-iai1    May  I  receive  an  advance  of 
funds  for  tianaportation  and  emergency 
Storage  of  my  POV? 

Yes,  in  accordance  with  §  302-1. 14(a) 
and  not  to  exceed  the  estimated  amount 


of  the  expenses  authorized  under  this 
part  for  transportation  and  emergency 
storage  of  your  POV. 

$302-10.12    May  my  agancy  determine  that 
driving  my  POV  Is  more  advantageous  and 
limit  my  reimbursement  to  wttat  It  would 
cost  to  drive  my  POV? 

Yes.  Your  agency  decides  whether  it 
is  more  advantageous  for  you  and/or  a 
member  of  your  immediate  family  to 
drive  your  POV  for  all  or  part  of  the 
distance  or  to  have  it  transported.  If 
your  agency  decides  that  driving  the 
POV  is  more  advantageous,  yoiu' 
reimbursement  will  be  limited  to  the 
allowances  provided  in  part  302-2  of 
this  chapter  for  the  travel  and 
transportation  expenses  you  and/or  your 
immediate  family  incur  en  route. 

Sut)part  B— Transportation  of  a  POV  to 
a  Post  of  Duty 

Note  to  Subpart  B:  Use  of  the  pronouns  "I" 
and  "you"  throughout  this  subpart  refers  to 
.  the  employee. 

General 

$302-10.100    Who  Is  eligible  for 
transportation  of  a  POV  to  a  post  of  duty? 

An  employee  who  is  authorized  to 
transfer  to  the  post  of  duty,  or  a  new 
appointee  or  a  student  trainee  assigned 
to  the  post  of  duty. 

$302-10.101     In  wt^at  situations  may  my 
agency  auttwrtze  transportation  of  a  POV  to 
my  post  of  duty? 

Your  agency  may  authorize 
transportation  when: 

(a)  At  the  time  of  your  assignment, 
conditions  warrant  such  authorization 
under  §302-10.140; 

(b)  Subsequent  to  the  time  of  your 
assignment  conditions,  which  did  not 
warrant  authorization  at  the  time  of 
your  assigiunent,  change  to  warrant 
such  authorization  under  §302-10.170; 
or 

(c)  Subsequent  to  the  time  of  your 
assignment,  conditions  warrant 
authorization  under  §  302-10.172  of  a 
replacement  POV. 

S3Q2-iai02    How  many  POVs  ntay  I 
tranaport  to  a  post  of  duty? 

One.  This  does  not,  however,  limit  the 
transportation  of  a  replacement  POV 
when  authorized  under  §  302-10.172. 

$302-10.103    Do  I  have  to  ship  my  POV  to 
my  actual  post  of  duty? 

Yes.  You  may  not  transport  the  POV 
to  an  alternate  location. 

$302-iai04  What  may  I  do  If  there  la  no 
port  or  terminal  at  the  point  of  origin  and/ 
or  deatinalton? 

Your  agency  will  pay  the  entire  cost 
of  transporting  the  POV  from  your  point 


of  origin  to  your  destination.  If  you 
prefer,  however,  you  may  choose  to 
drive  your  POV  from  your  point  of 
origin  at  time  of  assignment  to  the 
nearest  embarkation  port  or  terminal, 
and/or  from  the  debarkation  port  or 
terminal  nearest  your  destination  to 
yoiu  posX  of  duty  at  any  time.  If  you 
choose  to  drive,  you  will  be  reimbursed 
your  one-way  mileage  cost,  at  the  rate 
specified  in  part  301-4  of  this  subtitle, 
for  driving  the  POV  from  your 
authorized  origin  to  deUver  it  to  the  port 
of  embarkation,  or  from  the  port  of 
debarkation  to  the  authorized 
destination.  For  the  segment  of  travel 
from  the  port  of  embarkation  back  to 
your  authorized  origin  after  delivering 
the  POV  to  the  port,  or  from  your 
authorized  destination  to  the  port  of 
debarkation  to  pickup  the  POV,  you  will 
be  reimbursed  your  one-way 
transportation  cost.  The  total  cost  of 
round-trip  travel,  to  dehver  the  POV  to 
the  port  at  the  origin  or  to  pickup  the 
POV  at  the  port  at  your  destination,  may 
not  exceed  the  cost  of  transporting  the 
POV  to  or  from  the  port  involved.  You 
may  not  be  reimbursed  a  per  diem 
allowance  for  round-trip  travel  to  and 
from  the  port  involved. 

POV  Transportation  at  Time  of 
Assignment 

$302-10.140    Under  what  specmc 
conditions  may  my  agency  autt>orize 
transportation  of  a  POV  to  my  post  of  duty 
upon  my  assignment  to  that  post  of  duty? 

Your  agency  may  authorize 
transportation  when: 

(a)  It  has  determined  in  accordance 
with  §  302-10.503  of  this  part  that  it  is 
in  the  interest  of  the  Govertunent  for 
you  to  have  use  of  your  POV  at  the  post 
of  duty; 

(b)  You  have  signed  a  service 
agreement;  and 

(c)  You  meet  any  specific  conditions 
your  agency  has  estabUshed. 

$302-10.141    What  Is  the  "authorized  point 
of  origin"  wtten  I  tranaport  a  POV  to  my 
post  of  duty? 

Your  "authorized  point  of  origin"  is 
as  follows: 


If  you  are  { 


(a)  A  transferee 

(b)  A  newappoirtee 
or  student  trainee 


Your  "authorized 
point  of  origin'' is— 


Your  old  official  sta- 
tion. 

Your  place  of  actual 
residerKe. 


$302-10.142    What  will  t  be  reimbursed  If 
I  tranaport  a  POV  from  a  point  of  origin  that 
is  different  from  the  authorized  point  of 
origin? 

You  will  be  reimbursed  the 
transportation  costs  you  incur,  not  to 


exceed  the  cost  of  transporting  your 
POV  from  your  authorized  point  of 
origin  to  your  post  of  duty. 

$302-10.143    When  I  am  authorized  to 
tranaport  a  POV,  ntay  I  have  the 
ntanufactursr  or  ttM  manufacturer's  agent 
transport  a  new  POV  from  the  factory  or 
ottier  ahipping  point  directly  to  my  post  of 
duty? 

Yes,  provided: 

(a)  You  purchased  the  POV  new  from 
the  manufacttuer  or  manufacturer's 
agent; 

(b)  The  POV  is  transported  FOB- 
shipping  point,  consigned  to  you  and/or 
a  member  of  your  immediate  family,  or 
your  agent;  and 

(c)  Ownership  of  the  POV  is  not 
vested  in  the  manufacturer  or  the 
manufacturer's  agent  during 
transportation.  In  this  circumstance,  you 
will  be  reimbursed  for  the  POV 
transportation  costs,  not  to  exceed  the 
cost  of  transporting  the  POV  from  your 
authorized  point  of  origin  to  yoiu-  post 
of  duty. 

POV  Transportation  Subsequent  to  the 
Time  of  Assignment 

§302-10.170    Under  what  specific 
conditions  may  my  agency  authorize 
tranaportatlon  of  a  POV  to  my  post  of  duty 
sut>sequent  to  ttte  time  of  my  ssstgrtment 
to  tttat  post  of  duty? 

Your  agency  may  authorize 
transportation  when: 

(a)  You  do  not  have  a  POV  at  your 
post  of  duty; 

(b)  You  have  not  previously  been 
authorized  to  transport  a  POV  to  that 
post  of  duty; 

(c)  You  have  not  previously 
transported  a  POV  outside  CONUS 
during  your  assignment  to  that  post  of 
duty; 

(d)  Your  agency  has  determined  in 
accordance  with  §  302-10.503  that  it  is 
in  the  interest  of  the  Government  for 
you  to  have  use  of  your  POV  at  the  post 
of  duty; 

(e)  You  signed  a  service  agreement  at 
the  time  you  were  transferred  in  the 
interest  of  the  Government,  or  assigned 
if  you  were  a  new  appointee  or  student 
trainee,  to  your  post  of  duty;  and 

(f)  You  meet  any  specific  conditions 
your  agency  has  established. 

$302-10.171    If  circumstances  warrant  an 
auttrartzation  to  tranaport  a  POV  to  my  post 
of  duty  after  my  assignmsnt  to  ttte  post  of 
duty,  must  I  sign  a  new  aervice  agreement? 

No,  provided  you  signed  a  service 
agreement  at  the  time  of  your 
assignment  to  the  post  of  duty.  Violation 
of  that  service  agreement,  however,  will 
resuh  in  your  personal  habillty  for  the 
cost  of  transporting  the  POV. 


$  302-10. 1 72    Under  wttat  conditions  ntay 
my  agency  authorize  transportation  of  a 
replacement  POV  to  my  post  of  duty? 

Your  agency  may  authorize  a 
replacement  POV  when: 

(a)  You  require  an  emergency 
replacement  POV  and  you  meet  the 
following  conditions: 

.    (1)  You  had  a  POV  which  was 
transported  to  your  post  of  duty  at 
Government  expense;  and 

(2)  You  require  a  replacement  POV  for 
reasons  beyond  your  control  and 
acceptable  to  your  agency,  such  as  when 
the  POV  is  stolen,  or  seriously  damaged 
or  destroyed,  or  has  deteriorated  due  to 
conditions  at  the  post  of  duty;  and 

(3)  Your  agency  determines  in 
advance  of  authorization  that  a 
replacement  POV  is  necessary  and  in 
the  interest  of  the  Government;  or 

(b)  You  require  a  non-emergency 
replacement  POV  and  you  meet  the 
following  conditions: 

(1)  You  have  a  POV  which  was 
transported  to  a  post  of  duty  at 
Govertunent  expense; 

(2)  You  have  been  stationed 
continuously  during  a  4-year  period  at 
one  or  more  posts  of  duty;  emd 

(3)  Ydlu-  agency  has  determined  that 

it  is  in  the  Government's  interest  for  you 
to  continue  to  have  a  POV  at  your  post 
of  duty. 

$302-10.173    How  many  replacement 
POVs  ntay  my  agency  authorize  me  to 
transport  to  my  post  of  duty  at  Government 
expense? 

Your  agency  may  authorize  one 
emergency  replacement  POV  within  any 
4-year  period  of  continuous  service.  It 
may  authorize  one  non-emergency 
replacement  POV  after  every  foru  years 
of  continuous  service  beginning  on  the 
date  you  first  have  use  of  the  POV  being 
replaced. 

$302-10.174    WhM  Is  the  "authorizad  point 
of  origin"  wtten  I  transport  s  POV,  lnclu<flrtg 
a  raplacentant  POV,  to  my  post  of  duty 
subsequent  to  the  time  of  my  assignmsnt 
to  that  post  of  duty? 

Your  agency  determines  the 
authorized  point  of  origin  within  the 
United  States. 

$302-10.175    When  I  am  authorized  to 
trartaport  a  POV,  Including  a  replacement 
POV,  to  my  post  of  duty  subssquentto  the 
time  of  my  aaaignment  to  that  post  of  duty, 
may  I  have  the  manufacturer  or  the 
manufacturer'a  agaot  transport  a  new  POV 
from  the  factory  or  other  ahipping  point 
directly  to  my  post  of  duty? 

Yes,  under  the  same  conditions 
specified  in  §  302-10.143  of  this 
subpart. 


Subpart  C— Return  Transportation  of  a 
POV  From  a  Post  of  Duty 

Note  to  Subpart  C:  Use  of  the  pronouns  "I" 
and  "you"  ttuDughout  this  subpart  refers  to 
the  employee. 

S  302-10.200    When  am  I  eligible  for  return 
trartsportation  of  a  POV  from  my  post  of 
duty? 

You  are  eUgible  for  return 
transportation  when: 

(a)  You  were  transferred  to  a  post  of 
duty  in  the  interest  of  the  Government; 
and 

(b)  You  transported  a  POV  under  this 
part  to  the  post  of  duty. 

§902-10.201    In  what  situations  will  my 
agency  pay  to  tranaport  a  POV  transported 
from  my  post  of  duty? 

Your  agency  will  pay  when: 

(a)  You  are  transferred  back  to  the 
official  station  (including  post  of  duty) 
from  which  you  transferred  to  your 
current  post  of  duty; 

(b)  You  are  transferred  to  a  new 
official  station  within  CONUS; 

(c)  You  are  transferred  to  a  new  fMjst 
of  duty,  where  your  agency  determines 
that  use  of  a  POV  at  that  location  is  not 
In  the  interest  of  the  Government; 

(d)  You  separate  from  Government 
service  after  completion  of  an  agreed 
period  of  service  at  the  post  of  duty  to 
which  the  POV  was  transported  under 
this  part; 

(e)  You  separate  from  Government 
service  prior  to  completion  of  an  agreed 
period  of  service  at  the  post  of  duty  to 
which  the  POV  was  transported  under 
this  part,  and  the  separation  is  for 
reasons  beyond  your  control  and 
acceptable  to  your  agency;  or 

(f)  Coiuiltions  change  at  your  post  of 
duty  such  that  use  of  the  POV  no  longer 
is  in  the  interest  of  the  Government. 

$302-10.202    When  do  I  tMCome  enUtied  to 
return  transportation  of  my  POV  from  my 
poat  of  duty  to  an  authorized  destinatton? 

You  become  entitled  when: 

(a)  You  transported  a  POV  to  your 
post  of  duty  at  Goveriunent  expense; 

(b)  You  have  the  POV  at  that  post  of 
duty;  and 

(c)  You  have  completed  your  service 
agreement. 

$  302-1 0.203    la  tttere  any  circumstance 
under  which  I  may  be  auttmrized  to 
tcanaport  my  POV  from  a  post  of  duty 
before  compldlirtg  my  ssrvice  agreement? 

Yes.  If  conditions  change  at  your  post 
of  duty  such  that  use  of  your  POV  no 
longer  is  in  the  interest  of  the 
Government,  or  if  you  separate  from 
Government  service  prior  to  completion 
of  your  service  agreement  for  reasons 
beyond  your  control  and  acceptable  to 
your  agency,  your  agency  may  authorize 
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return  transportation  to  your  authorized 
destination.  When  the  return 
transportation  is  based  on  changed 
conditions,  you  still  are  required  to 
complete  your  service  agreement.  If  you 
do  not,  you  will  be  required  to  repay  the 
transportation  costs. 

1302-10204  What  is  the  "authorlzwl  point 
of  origin"  when  I  tranaport  my  POV  from  my 
post  of  duty? 

The  last  post  of  duty  to  which  you 
were  authorized  to  transport  your  POV 
at  Government  expense. 

1302-10206    What  Is  th«  "authorized 
destination"  of  a  POV  transported  under 
this  subpart? 

The  "authorized  destination"  is  as 
follows: 


The  authorized 

destination  of  the 

If- 

POV  you  transport 

at  Government  ex- 

panse is— 

(a)  You  are  transterred 

Your  official  sta- 

loan  official  station 

tioa 

within  CONUS. 

(b)(1)  You  are  trans- 

Your place  of  ac- 

ferred to  another  post 

tual  residence. 

of  duty  and  use  of  a 

POV  at  the  new  post 

is  not  in  ttw  interest  of 

Ihe  Government 

(2)  You  separate  from 

Your  place  of  ac- 

Govemrnent service 

tual  residence. 

and  are  e^tgbte  for 

transportation  of  your 

POV  torn  your  post  of 

duly;  or 

(3)  CondMons  change  at 

Your  place  of  ac- 

your post  of  duty  such 

tual  residence. 

Ihat  use  of  your  POV 

no  longer  is  in  ttie  in- 

terest of  ttie  Goverrv 

ment  at  triat  post  of 

duty. 

f302-10JN)6  What  should  I  do  If  there  Is 
no  port  or  tsrmiiMl  at  my  authorized  point 
of  origin  or  auttwrtzsd  destination  wtten  I 
transport  a  POV  from  my  post  of  duty? 

Your  agency  will  pay  the  entire  cost 
of  transporting  the  POV  from  your 
authorized  origin  to  your  authorized 
destination.  If  you  prefer,  however,  you 
may  choose  to  drive  your  POV  to  the 
port  of  embarkation  and/or  from  the 
port  of  debarkation.  If  you  choose  to 
drive,  you  will  be  reimbursed  in  the 
same  manner  as  an  employee  covered 
under  §  302-10.104. 

1302-10207    What  w<N  i  be  reimbursed  H 
I  transport  my  POV  from  a  point  of  origin 
or  to  a  destination  than  Is  dHfsrent  from  my 
aulhorlzsd  origin  or  destinalton? 

You  will  be  reimbursed  the 
transportation  costs  you  actually  incur, 
not  to  exceed  what  it  would  have  cost 


to  transport  yoiu'  POV  from  your 
authorized  origin  to  the  authorized 
destination. 

S30S-1O208    If  I  retain  my  POV  at  my  post 
of  duty  aflsr  cortdltions  change  to  ntaics  use 
of  ttis  POV  no  longer  In  ttie  Interest  of  ttte 
Government,  may  I  transport  It  at 
Government  exponas  from  ttis  post  of  duty 
St  s  Istsr  data? 

Yes,  your  agency  will  pay  the 
transportation  costs  not  to  exceed  the 
cost  of  transporting  it  to  the  authorized 
destination,  provided  you  otherwise 
meet  all  conditions  for  transportation  of 
a  POV. 

§302-10209    Under  what  conditions  may 
my  agency  auttiorizs  me  to  tranaport  from 
my  post  of  duty  a  rsplacament  POV 
purchased  at  ttiat  post  of  duty? 

Your  agency  may  authorize 
transportation  only  if: 

(a)  At  the  time  you  purchased  the 
replacement  POV,  you  met  the 
conditions  in  §  302-10.172  of  this  part; 
and 

(b)  Prior  to  purchase  of  the 
replacement  POV,  your  agency 
authorized  you  to  purchase  a 
replacement  POV  at  the  post  of  duty. 

Subpart  D — ^Transportation  of  a  POV 
Wholly  WtthIn  the  Continental  United 
States  (CONUS) 

Note  to  Subpart  D:  Use  of  the  pronouns  "I" 
and  "you"  throughout  this  subpart  refers  to 
the  employee. 

§302-10300    When  am  I  eligible  for 
transportation  of  my  POV  wholly  within 
CONUS  at  Government  exponas? 

When  you  are  an  employee  who 
transfers  within  CONUS  in  the  interest 
of  the  Government,  or  you  are  a  new 
appointee  or  student  trainee  relocating 
to  your  hrst  ofGcial  station  within 
CONUS. 

§  302-1 O301  Under  what  condWons  may 
my  agency  auttwrlze  transportation  of  my 
POV  wholly  within  CONUST 

Your  agency  will  authorize 
transportation  only  when: 

(a)  It  has  determined  that  lise  of  your 
POV  to  transport  you  and/or  your 
immediate  family  from  your  old  official 
station  (or  place  of  actual  residence,  if 
you  are  a  new  appointee  or  student 
trainee)  to  your  new  official  station 
would  be  advantageous  to  the 
Government; 

(b)  Both  your  old  official  station  (or 
place  of  actual  residence,  if  you  are  a 
new  appointee  or  student  trainee)  and 
your  new  official  station  are  located 
within  CONUS;  and 

(c)  Your  agency  further  determines 
that  it  woiUd  be  more  advantageous  and 
cost  effective  to  the  Ck)vemment  to 


transport  yoiu^  POV  to  the  new  official 
station  at  Government  expense  and  to 
pay  for  transportation  of  you  and/or 
your  immediate  family  by  commercial 
means  than  to  have  you  or  an  immediate 
family  member  drive  the  POV  to  the 
new  official  station. 

§302-10.302    How  many  POVs  may  I 
transport  wholly  within  CONUS? 

You  may  transport  any  nimiber  of 
POVs  under  this  subpart,  provided  your 
agency  determines  such  transportation 
is  advantageous  and  cost  effective  to  the 
Government. 

§302-10.303    If  I  am  authorized  to 
transport  my  POV  wholly  within  CONUS, 
wttere  must  the  transportation  origlnats? 

The  POV  transportation  must 
originate  as  follows: 


If  you 


(a)  A  transferee, 

(b)  A  new  appointee 
or  student  trainee. 


Your  transportation 
must  origiriate  at— 


Your  old  officiai  sta- 
tion. 

Your  place  of  actual 
residerwe. 


§302-10304    H I  am  authorized  to 
transport  my  POV  wholly  within  CONUS, 
\Mttat  must  ttw  destination  be? 

Your  new  official  station. 

Sul)part  E — Emergency  Storage  of  a 
POV 

Note  to  Subpart  E:  Use  of  the  pronouns  'T' 
and  "ycu"  throughout  this  subpart  refers  to 
the  employee. 

§302-10.400    When  am  I  eligible  for 
emergency  storage  of  my  POV? 

You  are  ehgible  when: 

(a)  Your  POV  was  transported  to  your 
post  of  duty  at  Government  expense: 
and 

(b)  The  head  of  your  agency 
determines  that  your  post  of  duty  is 
within  a  zone  from  which  your 
immediate  family  and/or  household 
goods  shotild  be  evacuated. 

§302-10.401    Where  may  I  store  my  POV  If 
I  recehM  notice  to  evactjats  my  Immedials 
family  and/or  household  goods  from  my 
post  of  duty? 

You  may  store  your  POV  at  a  place 
determined  to  be  reasonable  by  your 
agency  whether  the  POV  is  already 
located  at,  or  being  transported  to,  your 
post  of  duty. 

Sut>part  F— Agency  Responsibilities 

Note  to  Suiipait  F:  Use  of  the  pronouns 
"we"  and  "you"  throughout  this  subpart 
refers  to  the  agency. 


§302-10500    What  means  of 
transportation  ntay  we  authorize  for  POVs? 

(a)  Commercial  means  if  available  at 
reasonable  rates-and  under  reasonable 
conditions;  or 

(b)  Government  means  on  a  space- 
available  basis. 

§302-10501    How  should  we  administer 
the  allowanees  for  transportation  and 
smsrgsncy  stores  of  a  POV? 

To  minimize  costs  and  to  promote  an 
efficient  workforce  by  providing  an 
employee  use  of  his/her  POV  when  it 
mutually  benefits  the  Government  and 
the  employee. 

§302-10^02    What  govaming  poUdas 
must  ws  establish  for  ttw  aNowanoas  for 
trsnaportation  and  smargancy  storags  of  a 
POV? 

You  must  estabUsh  poUdes 
governing: 

(a)  When  you  will  authorize 
transportation  and  emergency  storage  of 
a  POV; 

(b)  When  you  will  authorize 
transportation  of  a  replacement  POV; 

(c)  Who  will  determine  if 
transportation  of  a  POV  to  or  from  a  post 
of  duty  is  in  the  interest  of  the 
Govenunent; 


(d)  Who  will  determine  if  conditions 
have  changed  at  an  employee's  post  of 
duty  to  warrant  transportation  of  a  POV 
in  the  interest  of  the  Govenunent; 

(e)  Who  will  determine  if 
transportation  of  a  POV  whoUy  within 
CONUS  is  more  advantageous  and  cost 
effective  than  having  the  employee 
drive  the  POV  to  the  new  official 
station;  and 

(f)  Who  will  determine  whether  to 
allow  emergency  storage  of  an 
employee's  POV,  including  where  to 
store  the  POV. 

§302-10J03  Under  what  condition  may 
wa  authorlzs  tranaportatlon  of  a  POV  to  a 
poatofduty? 

You  may  authorize  transportation 
only  when  you  determine,  after 
consideration  of  the  factors  in  §  302- 
10.504,  that  it  is  in  the  interest  of  the 
Govenunent  for  the  employee  to  have 
use  of  a  POV  at  the  post  of  duty. 

§302-10504    What  factors  must  wa 
conaldar  in  deciding  whether  to  authortza 
transportMlon  of  a  POV  to  a  poet  of  duty? 

You  must  consider: 


(a)  Whether  local  conditions  at  the 
employee's  post  of  duty  warrant  use  of 
a  POV; 

(b)  Whether  use  of  the  POV  will 
contribute  to  the  employee's 
effectiveness  on  the  job; 

(c)  Whether  use  of  a  POV  of  the  type 
involved  will  be  suitable  under  local 
conditions  at  the  post  of  duty; 

(d)  Whether  the  cost  of  transporting 
the  POV  to  and  from  the  post  of  duty 
will  be  excessive,  considering  the  time 
the  employee  has  agreed  to  serve  at  the 
post  of  duty. 

§302-10506    What  must  wsconsldsr  In 
dalsrmining  whether  transportation  of  a 
POV  wholly  wtthm  CONUS  is  coat  sflactivs? 

(a)  Cost  of  travel  by  POV. 

(b)  Cost  of  transporting  the  POV. 

(c)  Cost  of  travel  if  the  POV  is 
transported. 

(d)  Productivity  benefit  you  derive 
from  the  employee's  accelerated  arrival 
at  the  new  official  station. 

Dated:  March  19. 1997. 
David  J.  Barram, 

Acting  Administrator  of  General  Services. 
(FR  Doc  97-7371  Filed  3-20-97;  8:45  am] 
■UatQ  COOC  M20-34-P 
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11.1997 13531 

5  CFR 

351..._ 10681 

630 10681 

2635 12531 

2638 11307. 13213 

Propoaad  Rulaa: 

551 9995 

591 13354 

7CFR 

20 10411 

210 10187 

220 10187 

225 10187 

226 _ 10187 

301 — 10412 

401 12067 

414 13289 

457 12067, 13289 

906 1 1 757 

925 10419 

932 11314 

959 10420 


1215 „ 1 3533 

1910 9351.11953 

1941 ._ 1 1953 

1943 11953 

1 945 — 1 1 953 

1951 101 18 

1956 10118 

1962 10118 

1965 10118 

1980 11953 

Propoaad  Rulaa: 

28 _._. „'.12577 

29 11773 

250 12108 

251 „ 12108 

253 _..... 12108 

723 13546 

1131 .9381 

1208 ^v 12976 

1215 13561 

1240 _ 10481 

1610 10483 

1 71 7 9382 

1 735 10463 

1737 10483 

1 739 10483 

1746 10483 

3403 „.. 11256 

8  CFR 

1 — 10312 

3 - 10312 

103 10312 

204 .: 10312 

207 uc. 10312 

208. 10312 

209 1 031 2 

21 1 10312 

21 2 10312 

213 „ 10312 

214 10312,  10422 

216 10312 

217 10312 

221 10312 

223 — . 10312 

232 — 10312 

233 10312 

234 „ 10312 

235 10312 

236 10312 

237 10312 

238 10312 

239 _.. 10312 

240 10312 

241 10312 

242 10312 

243 10312 

244 10312 

245 10312 

246 10312 

248 10312 

249 10312 

251- 10312 


11 


Federal  Register  /  Vol.  62.  No.  55  /  Friday.  March  21.  1997  /  Reader  Aids 


2S2... 
253... 
274a. 
286... 
287.... 
299... 
312.... 
316™ 
318... 
329.„ 
498.... 


10312 

10312 

10312 

10312 

.....10312 

.10312. 12915 

12915 

10312 

10312 

10312 

12915 


9CFR 

77 

78 

10B 


104... 

201.... 


13293 

10192 

— 13293 
....-13293 
11758 


92 

1M 

145 

147 

318 

10CFR 

170 


...9387 
...9387 
.11111 
.11111 
.12117 


960 

11CFR 

111 „ 


100 

114 

12CFR 


13. 

215» 

206.. 

211.. 

226- 


.10626 
.13356 

.11317 

.13355 
.13355 


344... 
360-. 
368... 
611... 
613... 
614... 
615.... 
618... 
619... 
620... 
626... 
704... 
709-. 
741 ... 
935-. 
1806. 


13276 

13294 

...9909.  13276 

13276 

10193 

>••••••••■••■■  I  U  I  99 

13276 

13213 

11071 

„.. 11071 

.11071. 13213 

11071 

™ 11071 

11071 

11071 

12929 

12929 

12929 

12073 

10668 


25 

204 

208 

209 

211 

369 

Ch.  VII  „. 

701 

712 

740 


13CFR 

107 

121 

14CFR 

21. 


.12531.  12730 

.„ 11117 

.- 12730 

11117 

12730 

12730 

.11773.  11778 

11779 

11779 

11779 


...11759 
..11317 


25 11072.  13248 

39 9359,  9361 .  9679,  9925, 

10201.  11318.  11320,  11760, 
11763.11764.  12081.  12531, 
12533.  12739.  12740.  12949 

61 13788 

71 9363,  9681.  9928,  10425, 

10427,  10684,  11073.  11074, 
11075.  11076.  11077.  11078. 
11766.  12082.  12534.  12535. 
12536. 12537.  12538.  12743. 
13537. 13734 

73 1 1 768 

87 13496 

91 11768.  12687,  13248 

93 1 1768.  12687 

95 10202 

97 9681,  9683. 11078 

107 13736 

lOo .•••»»..».».*......»M*«  i373d 

1 09 1 3736 

119 13248 

121 11768.  12687. 13248. 

13788 

125 -13248 

129 13736 

135 11768,  12687,  13248, 

13788 

191 13736 


.12119 
10226, 
10236, 
10490, 
11384, 
11392, 
12768. 
12979 
,9395. 
.9399, 
11120, 
11124, 
11128. 
13563 
13262 
13262 
10758 
11788 
10758 
10758 
13216 
13216 
13216 
13216 
13216 


39...»aaB.92S0.  Vo224.' 
10228,10231,  10233, 
10237,  10240,  10488, 
10492,  10754,  10756, 
11386,  11388,  11390. 
12121.  12123.  12126. 
12771,  12774 

71 9392.  9393.  9394 

9396.  9397,  9398, 

9400.  9720.  9996. 

11121.  11122,  11123. 

11125.  11126.  11127. 

12578.  12892.  13562. 

107 

108 12724. 

221 

243 

250 „.. 

4oiI-!!!!!!!!Z!!!!IZ"~I 
411 

413 

417 "ZZZ"'"'""'" 


15CFR 

746 

902 

921 

923 

930 


...9364 
.13298 
.12539 
.12539 
.12539 


..9923.  13248 


16CFR 

308 11750 

17CFR 

1 10427,  10434.  10441 

w  •>•••■•**•■■•>«>••■••••••••••«•■»«•••••  lU^w^ 

1 9  »••••••••••••■•>••■>•■••••••••••■•  as  I  <3i9w  I 

18 13301 

19 13301 

30 10445,  10447.  10449 

31 10441 


140 13302 

210 — 12743 

228 11321 

229 11321 

239 „ 11321 

240 —1 1321 .  12743 

242 1 1 321 . 1 321 3 

300 10450 

Pfopocsd  RuIm: 

1 13564 

230 — 10898. 13356 

239 10898 

240 13356 

270 10898.  13356 

274 1 0898 

275 13356 

18CFR 

35 — 12274 

37 12484 

284 10204. 10684 

19CFR 

PrapoMd  RutaK 

7 9401 

10 — 9401 

145 9401 

1 46 1 21 29 

173 9401 

174 9401 

1 81 9401 

1 91 .9401 

20CFR 

216 __ 11323 

404 13537.  13733 

416 13537. 13733 

801 10666 

802 10666 


13430 

12951 

10452 

9365 


21CFR 

1 1 

178 

200 1 2083 

201 13733 

250 12083 

31 0 1 2063 

331 „._„ 1 3733 

341 .9684 

520 12085.  13302 

522 10219 

524 1 0220 

556 12085 

558 9929,  12085,  12951 

600 1 1 769 

601 1 1769 

803 13302 

804 13302 

812 12065 


Chapter  1 9721 

2 10242 

101  - 9826.  11129,  12579 

161 9826 

1 63 1 0781 

501 „ .9826 


22CFR 

505 


.10630 


23CFR 

657 10178 

668 1 01 78 


24CFR 

203 9930 

206 12962 

582 13638 

ProfKMad  RutM: 

Ch.  1 10247 

570 1 1 284 

982 10786 

2SCFR 

45 11324 

PropoMd  RutoK 

290 10494 

26CFR 

1 11324.  12096.  12541 

20. — ......12542 

301  ..„ 1 1 769 

602 12687 

PropoMd  RutoK 

1 11394,  12582,  12981 

301 12682 


28CFR 

100.... „ 

PropcMMl  Rules: 

16 - 

..13307 
. 10495 

511.- 

524 

..10164 
..10164 

29CFR 

1 02 9685,  9930 

500 1 1 734 

4003 12542 

4007 12542 

401 1 12542 

4041.. 12521.  12542 

4041A -...12542 

4043 12542 

4044 —.12098 

4060 12642 


11797 
..9402 
12133 
10787 
12134 
12134 


1404 

1910 

1916 

1625 

2200 


2203 

2204 12134 

4001-..- 12508 

4006 12508 

4041 1 2608 

4044 12982 

4050 1 2508 

30CFR 

901..- 9932 

902 9932 

904 9932 


906. 
913. 
914. 
915. 
916. 
917. 
918. 
920. 
925. 
926. 
931. 
934. 
935. 
936. 
938. 
943. 


...9932 
....9932 
....9932 
...9932 
...9932 
....9932 
...9932 
...9932 
....9932 
....9932 
...9932 
....9932 
....9932 
...9932 
....9932 
....9932 
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•  ■  • 

HI 


944 

946 

948 

950 

Propowd  RuteK 

56 

57 , 

62 

70 

71. 


9932 

9932 

...- 9932 

— 9932 

9404 

9404 

9404 

,._ 9404 

— 9404 

202 10247 

206 -.-.....10247 

906 11805 

914 - 1 1807.  12776 

946 12776 


31CFR 

636 


.9959 


32CFR 

296 

543 

644 

706 

33CFR 

100 „ 9367.12750 

110 - 9368 

117 9369.  9370. 10453 

334 9968 


12544 

12544 

.....11325.11326 


100. 
117. 
166. 
207. 


-.9406 
-.9406 
.10496 

...999V 


34CFR 

75 

206 

231- 

235 


373 „„ 

375 

376 

378 

380 . 

3o1  ..»..•.—••......, 

385 

386 

387 

ooo......— ..—.....— . 

wifif ..—•—...., 

^9^nJ .. .................a 

396 

610 

612 

630 _.. 

682 

PropoMdRulM: 
668 


-10398 
...10398 
-10398 
-10398 
..10398 
..10398 
..10398 
-10398 
-10398 
-10398 
-10388 
-10398 
-10398 
-10398 
-10398 
-10398 
-10398 
-10398 
-10398 
..10398 
.10398 
.10398 
.13539 

.13520 


35CFR 

61 


.12751 


103 

36CFR 

200 


.9997 


1190. 


.13539 
.11130 


1 191 11 130 

38CFR 

21 1 0454 

40CFR 

19 13514 

27 - 13514 

52 9970.  10456. 10467. 

10690.11079.11327,11332, 

11334.11337.11769.12644. 

13329. 13331.  13332 

63 - 12646 

79 12664.  12572 

80 9872. 11346.  12672 

81 10457. 10463.  10690. 

11337,13332 

82 10700 

86 - „. 11082 

1 32 1 1 724 

141 10168 

180  ...9974.  9979,  9984.  10703. 
11360,12953.13337 

271 10464. 12100.  13540 

300 9370.9371 


Chapter  1 1 1 130 

51 - 12583.  13356 

52 10000.  10001.  10002, 

10497. 10498.  10500. 10501. 

11131.11394.11396.11405. 

12137. 12686. 13357. 13359 

60 13776 

63 -...13776 

70 10002.  12778 

71 13748 

80 11405. 12588 

81 10500.  10501. 11405. 

12137. 13359 


86- 
92- 
123 
131 
141 
260 


-..11141 
..-11270 
..-13567 
..-10168 
.13776 


261  „ 1 3776 

264 1 3776 

265 13776 

266 13776 

268 10004 

270 -..13776 

271 „ 13776 

300 13668 

372 10006 

501 J 1270 

41CFR 

Ch.  301 13342 

302-1 10708.  13756. 13768, 

13770,  13794 

302-2 10708 

302-3 1 0708 

302-4 13768 

302-5..- 13756 

302-6 13765 

302-7 10708 

302-8 - 10708 

302-9...- _ 10708 

302-10 13794 

302-1 1 10708 

302-12 13766 


302-14 13763 

302-15 13760 

42CFR 

67 12906 

100 - 10626 


484 11004.  11005. 11035. 

11953 

44CFR 

64. .9372. 13343 

65 — 9686.9687 

67 .9690 

78 -.-13346 

Propoeed  RutaK 

67 ,^722 

45CFR 

1611 -12751 

Propeewl  Rulw: 

16 10009 

74 10009 

75 10009 

95.- _ 10009 

1610 -. 12101 


46CFR 

10 

686 


..-11298 


47CFR 

1 9636. 12959. 13540 

2 9636.  10466. 12959 

£^  ■■•••••■••••••••>•>•••■«»*•••••.■.•,  1 1 01  w 

24 12752 

25 1 1 063 

£f  .••.•••..•.•••...„.....,.,9o3o,  12950 

32 10220 

53 — 10220. 10221 

^V...— ...» .......••.•■•................{y/U4 

68 .9989 

73 9374.  9375,  9989,  9990, 

10222,  12104.  13349.  13544. 

13645 

76 11364 

90 - 11616 

97 .9636.  12969 

1 01 12762 


1 10793.13670 

22 — -11407.  11638, 

51 .9408 

61 - 9408 

69 „ 9408 

73 9408.  9409.  9410,  10010, 

10011.12152.13359.13582 
76 10011 

97 12982 

101 1 1407 


48CFR 

Ch.  I 

3 

5 — 

6 

9 _ 

11 

12 


12690, 12721 

10709,  12691 

—10709, 12692 

10709 

..-10709.  12693 

10709 

10709 


13 10700.  12720 

14 12692 

15 10709.  12692 

16 12695 

1 9 1 0709 

23 12696 

25 12698 

26 „ 12702 

31 12703.  12704 

32 12706 

33 10709.  12718 

36 12693 

36 1 0709 

37 10709.12693 

44 12718 

52 10709,  12691,  12692, 

12696.  12696. 12698,  12702. 
12706. 12719.  12720 

234 .9990. 11953 

239 93^ 

242 .9990, 11953 

252... .9990,  11953 

1833 1 1 107 

1852 1 1 107 

3509 1 1 770 


225-. 
242-. 
252-. 


11142 

11142 

11142 


49CFR 

1 1 1382 

219 13349 

1 002 971 4 

1180- 9714 

571  .„ - 10710,  12960 


10248 

10248 

.10514.  13683 
— 10516 


223 

239 

571 

572 

50CFR 

17 10730 

285 9376 

300 12759 

628 13298 

630 - - 1 3350 

648 9377.  10473,  10478, 

10747,  11108,12105.13298. 
13733 

649 9993.  1 0747 

679  ...9379,  9718.  9994.  10222, 

10479.  10752.  11109,  11770, 

11771,13351,13352 


Ch.  II - 13360 

Ch.VI 13360 

17 9724,  iroi6 

20 12054.  12524 

300 - - - 11410 

600 10249,  13360 

630 9726.  10821,  11410 

648 10821,  11411. 12983 

660 13583 

678 1 0822 

679 10016 

697 1 0020 


IMI 


IV 
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REMINDERS 

The  Items  in  this  list  were 
•dnoriaNy  cxxnpiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
IMS  ist  has  no  legal 
signHicance. 

RULES  GOING  INTO 
EFFECT  MARCH  21.  1097 

AGRICULTURE 
DEPARTMENT 

Forest  Service 
Organization,  furvrtions,  arvl 
authority  delegations: 
Information  avaiabHity; 
technical  amerxlment; 
published  3-21-97 

HOUSmO  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  facilities: 
Shelter  Plus  Care  program; 
Federal  regulatory  refomrt; 
correction:  published  3-21- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  earner  certification  and 
operations: 

Aircraft  flight  simul^or  use 
in  pilot  training,  testing, 
and  checking  arxj  at 
training  centers:  editorial 
and  otter  changes: 
pubKahed  3-21-97 
Airworlhiness  drectrves: 
Boeing;  published  2-14-97 
Glasfhjgel;  published  1-29- 
97 

Airworthiness  standards: 
Special  conditions — 

Soioy  Corp..  Soloy  Dual 
Pac  engine:  published 
2-19-97 

RULES  GOING  INTO 
EFFECT  MARCH  22,  1997 

AQRKULTURE 
DEPARTMENT 

Agrtcultural  Marlwting 

Service 

Popcorn  promotion,  research. 
arxJ  consumer  information 
order  putilished  3-21-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  travel: 

Administrator's  authority  to 

issue  regulations,  eto.; 

published  3-10-97 
Home  mart(eting  incentive 

payments;  published  3-21- 

97 


Househunting  trip 
subsistence  expenses; 
fixed  amount 
reimbursement:  published 
3-21-97 

Long-dstarve  telephone  call 
certification  requirement: 
repeal;  published  12-26-96 

Privately  owned  vehicle; 
transportation  wtx3lly 
wittiin  continentai  United 
States:  published  3-21-97 

Property  management 
services;  published  3-21- 
97 

Restdefx»  transaction 
expenses  allowance 
modification  and  use  of 
relocation  services 
companies:  published  3- 
21-97 

Temporary  change  of 
station;  relocation 
allowances;  published  3- 
21-97 

RULES  GOING  INTO 
EFFECT  MARCH  23,  1997 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Pilatus  Britten-Norman  Ltd.; 
published  2-3-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlceting 
Service 

Poik  promotion,  research,  and 
consumer  information: 
comments  due  by  3-28-97;. 
published  2-26-97 
AGRICULTURE 
DEPARTMENT 
Animal  arid  Plant  Heaitti 
Inspection  Service 
Overtime  services  relating  to 
imports  arxJ  exports: 
AgricuNural  quarantne  and 
inspection  services;  user 
fees;  comments  due  by  3- 
28-97;  published  1-27-97 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  loans: 
Pre-loan  policies  arvl 
procedures:  conventional 
utility  irxienture  use  as 
security  instrument; 
corrvnents  due  by  3-24- 
97:  published  2-20-97 

AGRICULTURE 
DEPARTMENT 

Agricultural  commodKies; 
commercial  sales  financing; 


comments  due  by  3-28-97; 
published  1-27-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  cor^servation  arxl 
management 
Alaska;  fisheries  of 
Exckisive  Economic 
Zone- 
Pacific  halltxjt  and 
sablefish;  comments 
due  by  3-24-97; 
published  2-21-97 
PoHock;  comments  due  t>y 
3-24-97;  published  2-27- 
97 

EDUCATION  DEPARTMENT 

Postsecondary  educatx)n: 
Student  assistance  general 
provisions — 
Compliance  audits  and 
rinancial  resportsitiility 
starxJards;  comments 
due  by  3-24-97; 
published  2-18-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natiorwU  emission  standards: 
Petroleum  refinery  sources, 

new  and  existing: 

comments  due  by  3-24- 

97;  published  2-21-97 
Air  quality  Implementation 
plans;  approval  and 
promulgation:  various 
States: 
Califomia;  comments  due  by 

3-26-97;  published  2-24- 

97 
Marylarxi;  comments  due  by 

3-27-97;  published  2-25- 

97 
Ohio;  comments  due  by  3- 

27-97;  published  2-25-97 

Oregon;  comments  due  t>y 
3-27-97;  published  2-25- 
97 
Washington:  conrwnents  due 
by  3-28-97;  published  2- 
26-97 
Air  quality  plarviing  purposes; 
designation  of  areas: 
Permsytvania;  comments 
due  by  3-27-97;  published 
2-25-97 
Clean  Air  Act: 
State  operating  permits 
programs- 
Maine;  comments  due  t>y 
3-24-97;  published  2-21- 
97 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 

Federal  Agricultural 
Mortgage  Corporation; 
receivers  arxJ 
conservators;  comments 


due  by  3-26-97;  published 
2-24-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

CofTvnon  carrier  services: 
Competitive  txdding 

procedures:  comments 

due  by  3-27-97;  published 

3-21-97 
Practice  and  procedure: 
Regulatory  fees  (1997  FY); 

assessment  arid 

collection;  comments  due 

by  3-25-97;  published  3- 

10-97 
Radk)  stations:  tattle  of 
assignments: 
California;  corrvnents  due  t>y 

3-24-97;  published  2-7-97 
Colorado;  comments  due  by 

3-24-97;  published  2-7-97 
Idaho;  comments  due  by  3- 

24-97;  published  2-7-97 
Michigan;  comments  due  t>y 

3-24-97;  published  2-7-97 
Michigan;  comments  due  by 

3-24-97;  published  2-7-97 
Michigan;  comments  due  by 

3-24-97;  published  2-7-97 
Wyoming;  comments  due  t>y 

3-24-97;  published  2-7-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Committees;  establishment 
renewal,  termination,  eto.: 
National  Manufactured 

Home  Advisory  Council; 

membership  nomination; 

comments  due  by  3-28- 

97;  published  2-26-97 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Law  and  order  on  Indian 
reservatkxis: 
Courts  of  Indian  Offenses 

arxJ  law  and  order  code; 

correctkxi;  convnents  due 

by  3-28-97;  published  2- 

26-97 
Tribal  revenue  allocation 
plans;  comments  due  t>y  3- 
24-97;  published  2-20-97 
Correction;  comments  due 

by  3-24-97;  published  3-7- 

97 

INTERIOR  DEPARTMENT 
FIsli  and  Wiidilfe  Servics 

Endangered  and  threatened 
species: 
Pallid  manzanita;  comments 

due  by  3-27-97;  published 

2-25-97 

INTERIOR  DEPARTMENT 
Minerals  Management 
Servics 

Administrative  appeals 
process,  comments  due  by 
3-27-97;  published  12-23-96 


Royalty  management 
Oil  valuation;  Federal  leases 
and  Federal  royalty  oil 
sale;  comments  due  by  3- 
25-97;  published  1-24-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  arxl 
abandoned  mine  land 
reclamation  plan 
submissions: 

Texas;  comments  due  by  3- 
24-97;  published  2-21-97 

LABOR  DEPARTMENT 
Emptoyment  Standards 
Administration 

Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  as 
amerxled: 

Black  Lung  Benefits  Act- 
Processing  and 
adjudication  of  individual 
claims  tTy  former  coal 
miners  and  dependents; 
comments  due  by  3-24- 
97;  published  1-22-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Emptoyment 

Presidential  management 
Intern  program;  comments 
due  by  3-24-97;  published 
1-22-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Plain  English  disclosure; 
comments  due  t>y  3-24- 
97;  published  1-21-97 

SMALL  BUSINESS 
ADMINISTRATION 

Busirwss  loan  policy: 
Depository  and  norv 
depository  lenders; 


financing  and 

securitization  of 

unguaranteed  porttons  of 

Small  Business  Act 

guaranteed  toans; 

comments  due  t>y  3-28- 

97;  published  2-26-97 
Smalt  business  size  starxlards 
arxl  government  contracting 
assistance  regulations: 
Very-  small  business 

concerns;  comments  due 

by  3-24-97;  published  1- 

21-97 

SOaAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Aged,  blind,  and  disabled- 
Eligibility  and  benefit 
anxxjnts  affected  by 
ineHgible  spouses  or 
parents  wfx>  are  absent 
from  househoM  due 
solely  to  active  military 
service;  comments  due 
by  3-25-97;  published 
1-24-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawtxidge  operations: 
Massachusetts;  comments 
due  by  3-25-97;  published 
1-24-97 
Regattas  and  marine  parades: 
Crawford  Bay  Crew  Classic; 
comments  due  by  3-24- 
97;  published  2-21-97 
Vessel  inspection  alternatives: 
Classification  procedures; 
comments  due  by  3-27- 
97;  published  12-27-96 
TRANSPORTATION 
DEPARTMENT 
F^osfw  Avwilon 
Administration 
Air  traffic  operating  and  figM 
rules,  eto.: 


Grand  Canyon  National 
Park,  CO;  special  flight 
rules  in  vicinity  (SFAR 
No.  50-2);  comments  due 
by  3-24-97;  published  2- 
26-97 
Airworthiness  dvectives: 
Airtxis;  convnents  due  by  3- 

24-97;  published  2-12-97 
Airbus  Industrie;  comments 
due  by  3-28-97;  published 
2-18^7 
British  Aerospace; 
comments  due  by  3-27- 
97;  published  2-14-97 
Jetstream;  comments  due 
by  3-27-97;  published  2- 
14-97 
McDonnell  Douglas; 
comments  due  t>y  3-28- 
97;  published  1-27-97 
Raytheon;  comments  due  by 
3-24-97;  published  2-12- 
97 
Airworthiness  standards: 
Special  corxttxxis— 
Beechcraft  nxxlel  E90 
airplane;  comments  due 
by  3-24-97;  published 
2-21-07 
Sirx)  Svi«aringen  model 
SJ30-2  airplane; 
comments  due  by  3-24- 
97;  published  2-21-97 
Class  D  airspace;  comments 
due  by  3-27-97;  published 
1-27-97 
Class  E  airspace;  comments 
due  by  3-25-97;  published 
2-13-97 

TRANSPORTATION 
DEPARTMENT 


Motor  carrier  safety  starxlards: 
Federal  ragiiatory  review; 
comments  due  by  3-28- 
97;  published  1-27-97 


TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Practice  and  procedure: 

Rail  passer^ger  carrier 
commutation  or  sutxirban 
fare  increases:  CFR  part 
removed;  comments  due 
by  3-26-97;  pubished  2- 
24-97 

TREASURY  DEPARTMENT 

Customs  Sarvios 

Drawtiack  regulations; 
comments  due  by  3-24-97; 
published  1-21-97 

TREASURY  DEPARTMENT 

Intemal  Revsmie  Service 

lrx»me  taxes: 

Foreign  investoient— 

Qualified  Electing  Fund 
Elections,  preferred 
shares;  hearing; 
comments  due  by  3-24- 
97;|)ubHshed  12-24-96 

Nuclear  decommissioning 
reserve  funds;  revised 
schedules  of  rufing 
anrxMjnts;  comments  due 
by  3-24-97;  pubfished  12- 
23-96 

Reorganizations;  receipt  of 
rights  to  acquire 
corporation  seoxities: 
comments  due  by  3-24- 
97;  published  12-23-96 

Sharehokler  Interest 
continuity  requirement  for 
corporate  reorganizattons; 
comments  due  by  3-24- 
97;  published  12-23-96 
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The  authentic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Presidential 
Documents 


This  unique  service  provides  up-todate 
inforraation  on  Presidential  poiicies 
and  announoemenls.  It  contains  the 
fid  text  of  ttie  President's  puMc 
speeches,  statenients,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  niatenals  reieased  by  the 
White  House. 


The  Weetdy  Compilation  carries  a 
Morxlay  dateline  and  covers  materials 
released  during  the  preceding  weetc. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
ttie  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  arxj 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Arctiives  aiKl 
Records  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Odw  PiotaMng  CodK 

*5420 


Charge  your  order.   ^^K   ^Br! 


It's  Easy! 


I I  YES,  please  enter . 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 
-> 
one  year  subscriptions  for  the  Weekly  CoapOatioa  of  Prcsidcatial  Docaacats  (PD)  so  I 

□   $80.00  Regular  Mail 


can  keep  up  to  date  on  Presidential  activities. 

□  $137.00  First  Class  Mail 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  sul^ect  to 
change.  International  customers  please  add  25%. 


(CoiBpmy  or  personal  name) 


(Pleaae  type  or  print) 


Far  pffimc^  i 

Q  Do  not  make  my  name  availal>te  to  odier  mailers 

Check  tthed  of  f  jiafl, 

□  Check  payable  to  Superintendent  of  Documents 


(Additioiial  addicai/attentian  bne) 


(Street 


□  GPO  Deposit  Account        |    |    |             1    1      -|    1 

a  VISA  a  MasterCard   1    1    1    1    l(exDiration) 

1    1    1    1    1    1    1    1    1    1    1    1    1    1    1    1    1    1    1    1    1 

(C^  State.  Zip  code) 


(Daytime  phone  ■M'»M'<««'g  aiea  code) 


(Purduae  order  no.) 


(Authorizing  signature)  i 

Thamk  you  for  yomr  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


The 

Federal  Register: 

What  It  U 

And 

How  To  Use  It 


Announdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Gnide  for  Ae  User  of  die  Fedfltal  RagMar— 
Code  off  Fodflnl  Regulations  Syainn 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.d0 


Superintendent  of  Documents  Publications  Order  Fbrm 


Order  piooessinj  code: 

*6173 

I I    l£S,  please  send  me  the  foliowing: 


Charge  your  order. 
IfsEaay! 
lb  fax  your  orders  (202)-512-2250 


copies  o(  TiM  FadMSI 


WtMt  H  la  and  How  lb  Um  R,  at  $7jOO  pw  copy.  Stock  No.  089-000-00044-4 


The  total  cost  c4  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  foment: 

I I  Check  Payable  to  the  Superintendent  of  Dociunents 

LJ  GPO  Dqx)sit  Accotuit 


(Coinpaiiy  or  Peisonal  Name) 


(Pleaae  type  or  print) 


-D 


(Additional  address/mention  line) 


(Street  address) 


(City,  Stale.  ZIP  Code) 


(Dt^ftime  pbooe  including  area  code) 


VISA  or  MasteiCard  Account 

II                         1                     1    1        1    1    1        1    1 

I        (Credit  caid  expiration  dale)              Thank  you  for 

1                                                                                                                  •      r 

your  order! 

(Authorizing  Signature) 


On.  1-9]) 


(Purehaae  Order  No.) 

Ma^  wt  aakc  your  ■aaw/addreaa  avaHalile  to 


YES    NO 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  ¥A  15250-7954 


r*<  -t 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  M^at 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CfR  Scctton*  Aftactad 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  leed  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  pubKshed  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cunulative  fona 
Entries  indicate  the  nature  of  the  changes 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

rsdsral  Register  Index 

The  index,  covering  ttie  contents  of  tfie 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primariy  under  tf>e  names  of  ttie  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  year. 

A  UndmaKi  is  included  m  each  pubkcanon  mtuch  ksa 
FedertlHegisie'  page  numbers  mm  the  dale  ol  puMcarxyi 
n  the  Federal  negetet 


-■»»■ '; 


Superintendent  of  Documents  Subscription  Order  Form 


ORtar  ProotttiPQ  Code 

*5421 


i^  ^  u 


I I    YES,  enter  the  following  indicated  subscriptions  for  one  year. 


Cliarii^  your  ordlar 
Ifamaayt 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S 

regular  domestic  postage  and  handling  and  is  subject  to 
cfa^ge.  International  customers  please  add  25%. 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRSU)  $25  per  year. 

.  Price  includes 


(Canpany  or  penonal  name) 


(Pleaie  type  or  print) 


G  Do  not  make  my  name  available  to  other  mailers 
Check  acthod  of  payiMat: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  E>eposit  Account 


-D 


(Additioaal  addres/attention  line) 


Q  VISA  Q  MasterCard   I    I    I    I    I  (expiration) 

n 


I  I  I  I  I  I  I  I  i~rT 


(Street  addrev) 


(Chy.  State.  Zip  code) 


(Daytime  phone  inrhiding  area  code) 


(Punhaie  order  no.) 


(Authorizing  signature)  1/97 

Tkamkyom  for  yomr  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  1525()-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Kmm  when  to  expect  yiMir  rniewal  notice  and  keep  a  good  tfdnf  coadnc.  To  keq)  our  subscrq)tioa 
prices  down,  the  Government  Printing  OfiEice  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  dieddng  the  number  tfiat  follows  mcmth/year  code  on 
the  top  line  of  your  label  as  dunvn  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 

/ 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


APR     SMITH212J  DEC97RI 

JCXiN  SMITH 

212  MAIN  STREET 

F(XIESTVILLE  MD  20747 
••••••••••••••••••••••••••••••••••••••••••••••••••••••■•• 


;AFRD0     SMITH212J  DEC97  R  1 

JJOHN  SMITH 

:  212  MAIN  STREET 

:  PC»BSTVILLE  MD  20747 

• 
••••••••••••••••••••••••••••••••••••••••••••••••••••••••••I 


To  be  sure  that  your  service  continues  without  interruption,  please  letum  your  renewal  notice  prompdy. 
If  your  subscription  service  is  discontinued,  simply  sc»d  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  die  ^ftopex  remittance.  Your  service 
will  be  reinstated. 

lb  chance  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  widi  your  new  address  to  die 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inquire  aboot  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  correqxmdence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  order  a  new  subscription:  Bease  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subecrtptlon  Order  Fonn     Chars*  your  ofdw: 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


*5468 

LjYcSi  please  enter  my  subscriptions  as  folcws: 


k.  ^  ^ 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 

For  privacy,  check  box  below: 

□  Oo  not  nnake  nny  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superinterxtont  of  Documents 

□  GPO  Deposit  Account   |    |    |    j    |    |  "["1-1"! 

□  VISA     □MasterCard  |    |    |    |   hwmrtton dtrt 


The  total  cost  of  my  order  is  $ (Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or  pwaonal  nam* 


(Ptaaaa  typa  or  print) 


AddWond  addfasa/attentlon  ina 


Straat  addraaa 


City.  Stata.  Zip  ooda 


Oaytlma  phona  induding  araa  coda 


^vchaaa  ordar  numbar  (opUonaQ 


I  I  I  I  I  I  I I  I  I  I  I  rm 

77ianllr/CN/ JbrjouroRlarf 

Authorizino  signatum  i/v^ 

Mai  To:  Superinterxlent  of  Oocunrients 

P.O.  Box  371954.  Pittsburgh,  f^  15250-7954 


IMI 


Public  Laws 


105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individuaf  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcennents  of  newly  enacted  laws  or  access  the  online  database  at  http://www. access. 
gpo.gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  Y  IliiS,  enter  my  subscripuon(s)  as  follows: 


Ordar  Procassmg  Coda: 

♦6216 


Charge  your  order. 
It's  Easy! 


S3 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


.  subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/anention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 
(KirchJ 


(Purchase  Order  No.) 

YES  NO 

May  i»e  make  your  Mme^MJdrBgavJnWrloodierinnfcrs?     |     |  |     | 


I I  VISA  or  MasterCard  Account 


-D 


niin 

1     I     1                                                       Thank  you  for 

\       1       1                (Credit  rarri  rxpiralinn  lialr)                     ^^  ^^  ^     ^,  ^    , 

(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Briefing!  on  how  to  use  the  Federal  Register 

For  uif(»ination  on  briefings  in  Washington,  E)C,  see 
announcement  on  the  inside  cover  of  this  issue 


Now  AvailaUe  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free.  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Goveinment  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  tfanx^hout  calendar  yean  1996  and  1997 
nntil  a  complete  set  is  available.  GPO  is  taking  steps  so 
diat  the  online  and  printed  versions  of  the  CFR  will  be 
released  concunently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  die 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and^or  vtAimes  will  be  added  to  this  Online 
service  as  they  become  available. 

http://www.access.a>o.gov/nara/cfT 

For  additional  infdxmatioa  on  GPO  Access  products, 
services  and  access  methods,  see  page  n  or  contact  the 
GPO  Access  User  Support  Team  via; 

•    Phone:  toll-free:  1-888-293-6498 
'*    Email:  gpoaccessdgpo.gov 


n 
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SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington.  DC  20408,  under  the  Federal 
Register  Act  (49  SUt.  500,  as  amended:  44  U.S.C  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

TIm  Fsderal  Regiater  provides  a  uniibrm  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  docimients  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  [Hiblic 
interest  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  fling  is  requested  by  the  issuing  agency. 

Tlw  wal  of  the  National  Archive*  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 

[Regulation  CC;  Docket  No.  R-0926] 

Availability  of  Funds  and  Collection  of 
Checks 

AGENCY:  Board  of  Goveraore  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  has  adopted 
amendments  to  its  Regulation  CC 
relating  to  the  availability  of  funds  and 
collection  of  checks.  The  amendments 
do  not  represent  any  major  policy 
changes  and  are  intended  to  clarify  the 
regulation  and,  in  some  cases,  reduce 
the  compliance  burden  for  depository 
institutions. 

EFFECTIVE  DATE:  April  28,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Florence  Young.  Assistant  Director 
(202/452-3955),  Division  of  Reserve 
Bank  Operations  and  Payment  Systems; 
Stephanie  Martin,  Senior  Attorney  (202/ 
452-3198),  Heatherun.  Allison,  Attorney 
(202/452-3565),  Legal  Division;  Manley 
Williams,  Attorney  (202/452-3667). 
Kyung  Cho-Miller,  Attorney  (202/452- 
2412),  and  Obrea  Poindexter,  Attomey 
(202/452-2412).  Division  of  Consumer 
and  Community  A&irs.  For  the  hearing 
impaired  on7y,  contact  Dorothea 
Thompson.  Telecommunications  Device 
for  the  Deaf  (TDD)  (202/452-3544), 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets. 
N.W.,  Washington.  D.C.  20551. 

SUPPI.EMENTARY  MFORMATKM: 

L  Overview 

The  Board  has  adopted  amendments 
to  its  Regulation  CC  (12  CFR  Part  229). 
Availability  of  Funds  and  Collection  of 
Checks.  The  amendments  are  clarifying 
and  technical  in  nature  and  do  not 
represent  any  major  policy  changes.  The 
amendments  to  subpiart  B  of  the 


regulation,  governing  availability 
schedules  and  disclosures,  address  a 
variety  of  issues,  including  the 
treatment  of  deposits  received  at 
"contractual"  branches  (such  as  affiliate 
banks  >)•  Many  of  the  amendments  are 
designed  to  reduce  the  burden  on  banks 
of  complying  with  the  regulation.  For 
example,  the  amendments  would 
provide  more  flexibility  for  hold  notices 
under  emergency  conditions,  clarify  the 
various  media  by  which  banks  may  give 
written  notices,  and  delete  certain 
notice  content  requirements.  The  Board 
has  also  updated  the  model  forms  in 
Appendix  C.  Banks  that  use  earlier 
versions  of  the  model  forms  are 
protected  from  dvil  liability  under 
§  229.21(e),  but  all  banks  are  encouraged 
to  use  the  new  versions  when  reordering 
or  reprinting  supplies. 

The  amendments  to  subpart  C, 
governing  collection  of  checks,  clarify 
the  interaction  between  Regulation  CC 
and  the  Uniform  Commercial  Code 
(U.C.C);  set  forth  rules  for  checks  drawn 
on  banks  in  Guam,  American  Samoa, 
and  the  Northern  Mariana  Islands;  and 
address  other  check  collection  matters. 

A  red-lined  version  of  the 
amendments  to  the  regulation,  model 
forms,  and  commentaiy  is  availaUe 
from  the  Board's  Freedom  of 
Information  Office  or  by  calling  202- 
452-3684. 

The  Board  received  64  comments  to 
the  proposed  amendments  from  the 
following  types  of  institutions: 

Banlu/thriits _       is 

Bank  holding  companies _ 14 

Credit  unions  „.      lo 

Trade  associations  „ 9 

Federal  Reserve  Banks  7 

Clearinghouses _ 3 

Banking  service  companies 3 

Credit  card  companies  2 

Federal  Home  Loan  Banks l 

n.  Section-by-Section  Analjrsis 

Available  for  withdrawal  (§  229.2(d)). 
The  regulation  defines  "available  for 
withdrawal"  to  mean  available  for  all 
uses  generally  permitted  to  the  customer 
for  actually  and  finally  collected  funds 
under  the  bank's  account  agreement  or 
policies.  The  commentary  to  this 
definition  clarifies  that  funds  are 
considered  available  for  withdrawal 


■  "Bank"  in  Regulation  CC  and  in  this  document 
includes  all  depository  institutions,  such  as 
commercial  banks,  savings  institutions,  and  credit 
unions. 
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even  if  they  are  being  held  to  satisfy, 
among  other  things,  the  customer's 
liability  arising  from  the  certification, 
guaranty,  or  acceptance  of  a  chock  or  the 
sale  of  a  cashier's  or  teller's  dieck.  The 
Board  proposed  to  revise  the 
conunentaay  to  clarify  that  funds  held  to 
meet  contingent  obligations  of  the 
customer  related  to  the  account  are 
considered  to  be  available  for 
withdrawal.  For  example,  a  depositary 
bank  might  receive  a  notification  that 
the  customer  has  authorized  a  debit  to 
the  account  at  a  point-of-sale  terminal. 
Banks  often  "memo-post"  these  debits 
to  the  customer's  account  in  advance  of 
the  settlement  date. 

The  Board  received  eighteen 
comments  on  the  proposal.  Ten 
comraenters  favored  \he  proposal.  Eight 
commenters  either  opposed  the 
proposal  or  requested  clarification. 
Apparently,  these  commentws 
interpreted  the  proposal  to  prohibit 
"memo- posting"  and  to  require  a  bank 
to  allow  a  customer  to  withdraw  fimds 
on  which  the  bank  had  placed  a  hold  to 
satisfy  a  transaction  to  be  debited  from 
the  customer's  account.  The  Board 
intended  the  opposite,  however.  A  bank 
may  "memo-post"  contingent  account 
liabilities  sudi  as  debit  card 
transactions  to  a  customer's  account 
without  violating  its  obligations  under 
this  subpart.  The  Board  has  adopted 
revised  commentary  language  to  clarify 
this  point 

Definition  of  "bank"  (Section 
229.2(e)).  The  regulation  stated  that,  for 
purposes  of  subpart  C.  the  term  "bank" 
includes  any  person  engaged  in  the 
business  of  banking,  including  a  Federal 
Reserve  Bank,  a  Federal  Home  Loan 
Bank,  and  a  state  or  unit  of  general  local 
government  to  the  extent  that  the  state 
or  unit  of  general  local  govwnment  acts 
as  a  paying  bank.  The  Board  proposed 
to  amend  the  regulation's  definition  of 
"bank  "  to  clarify  that  the  Federal 
Reserve  Banks,  the  Federal  Home  Loan 
Banks,  and  state  or  units  of  general  local 
government  are  not  necessarily  engaged 
in  the  business  of  banking, 
notwithstanding  the  fact  that  they  are 
included  in  this  definiticm.  The  Board 
received  no  comments  on  this  change 
and  has  adopted  the  amendment  as 
proposed. 

Definition  of  "traveler's  check" 
(Section  229.2(hh)).  The  commentary 
stated  that  "[t)raveler's  checks  that  are 
not  issued  by  banks  may  not  have  any 
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words  on  them  identifying  a  bank  as 
drawee  or  paying  agent  *  *  *  ."  Some 
people  had  interpreted  this  provision  to 
mean  that  traveler's  checks  were 
prohibited  from  having  words  on  them 
identifying  a  bank.  The  Board  proposed 
to  revise  the  commentary  to  clarify  that 
only  a  description  of  a  possible 
situation,  and  not  a  prohibition,  is 
intended.  The  Board  received  two 
comments  in  support  of  this  change  and 
has  adopted  a  slightly  revised  version  of 
the  proposal. 

Notice  requirement  to  state  amount  of 
deposit  (Sections  229.13(g)  and 
229.16(c)).  Regulation  CC  required  a 
notice  of  an  exception  hold 
(S  229.13(g)(l)(i)(B))  or  a  case-by-case 
hold  (§229.16(c)(2)(i)(B))  to  include  the 
amount  of  the  deposit  frxim  which  funds 
will  be  held.  Some  banks  noted  that 
when  they  learn  that  a  check  is  being 
returned  by  the  paying  bank  several 
days  after  the  day  of  deposit,  it  is  often 
difficult  to  trace  the  check  back  to  a 
particular  deposit,  especially  in  cases 
where  a  corporate  customer  makes 
several  multi-check  deposits  on  a  single 
day.  The  Expedited  Funds  Availability 
Act  (the  Act)  does  not  require  the  notice 
to  contain  the  amount  of  the  deposit. 
The  Board  proposed  to  eliminate  the 
"amount  of  deposit"  requirement  for 
both  exception  and  case-by-case  hold 
notices.  The  Board  received  thirty-one 
comments  on  this  proposal,  twenty- 
seven  of  which  expressed  support.  Two 
commenters  indicated  that  the 
requirement  to  state  the  amount  of 
deposit  was  not  burdensome,  and  two 
commenters  indicated  that  it  would  be 
beneficial  to  retain  the  requirement  "to 
ensure  the  accuracy  of  the  number  of 
days  being  held  versus  the  policy  or 
regulation  requirements"  or  to  "aid  the 
consiuner  in  identifying  which  deposit 
the  hold  applies  to."  The  Board  believes 
that  depositors  can  identify  the  holds 
that  the  bank  has  applied  based  on  other 
information  in  the  hold  notice  and  has 
eliminated  the  "amount  of  deposit" 
requirement  as  proposed. 

The  Board  also  requested  comment  on 
the  biutlens  to  depositary  banks  and  the 
benefits  to  ciistomers  of  the  requirement 
for  hold  notices  to  include  the  date  of 
deposit.  The  Board  received  twenty- 
seven  conunents  in  response  to  this 
request.  Eighteen  commenters 
supported  retention  of  the  date 
requirement,  cited  consumer  benefits  of 
the  requirement,  or  noted  that  the 
requirement  imposed  little  or  no  burden 
for  banks.  In  general,  these  commenters 
indicated  that  the  date  requirement  is  an 
important  and  necessary  reference  point 
for  depositors  in  identifying  a 
transaction  and  also  helps  banks  track 
particular  checks.  Seven  commenters 


favored  eliminating  the  date 
requirement  or  stated  that  the 
requirement  imposed  burden  on  banks. 
Two  commenters  supported  elimination 
of  the  date  requirement  as  long  as 
consimiers  could  obtain  the  necessary 
information  regarding  a  hold  from  the 
other  information  in  the  notice.  The 
Board  believes  that  the  date  requirement 
continues  to  provide  useful  information 
to  depositors  and  imposes  only  a  minor 
burden  on  banks.  The  Board,  therefore, 
has  retained  the  date  requirement  for 
exception  hold  and  case-by-case  hold 
notices. 

Emergency  exception  notices  and 
length  of  holds  (Sections  229.13  (g)  and 
(h)).  The  regulation  allows  a  depositary 
bank  to  place  an  exception  hold  on 
funds  deposited  by  check  in  the  case  of 
an  emergency,  such  as  a  computer  or 
communications  interruption, 
suspension  of  payments  by  another 
bank,  or  war.  The  regulation  required 
the  depositary  bank  to  provide  a  notice 
to  the  customer  of  the  emergency  hold 
in  the  same  manner  in  which  it  provides 
notice  under  the  other  exception  holds, 
except  that  no  notice  was  necessary  if 
the  funds  were  made  available  before 
the  notice  had  to  be  sent.  (That  is,  the 
bank  would  have  to  mail  or  deliver  the 
notice  to  the  customer  no  later  than  the 
first  business  day  following  the  day  the 
facts  upon  which  a  determination  to 
invoke  the  hold  became  known  to  the 
depositary  bank.)  Some  banks  argued 
that  during  a  major  disaster  they  would 
be  unable  to  meet  the  timing  deadUne 
for  emergency  exception  hold  notices 
due  to  the  time  required  to  move  to  a 
backup  processing  site  and  the  need  for 
the  bank  to  focus  on  other  customer 
service  priorities  in  the  event  of  major 
disasters. 

Section  604(f)(2)(C)  of  the  Act 
requires  depositary  hanks  to  send 
emergency  exception  hold  notices  "in 
accordance  with  regulations  of  the 
Board."  Therefore,  the  Board  proposed 
to  amend  §  229.13(g)  of  Regulation  CC  to 
require  a  de(>ositary  bank  to  give 
reasonable  notice  of  emergency 
exception  holds  and  to  make 
conforming  revisions  to  the 
commentary.  Reasonable  notice  in  some 
situations  might  consist  of  individual 
notices  mailed  to  customers  as  soon  as 
practicable  or,  in  other  situations,  may 
consist  of  general  notices,  such  as 
postings  at  branches  or  ATMs,  or 
newspaper,  television,  or  radio  notices. 
The  Board  also  proposed  clarifying 
amendments  to  §229. 13(h)  regarding 
the  length  of  exception  holds  and 
corresponding  revisions  to  the 
commentary. 

The  Board  received  twenty-eight 
comments  on  this  proposal,  all  in 


support.  One  commenter  requested 
further  guidance  on  the  factors  to 
consider  when  determining  what  form 
the  notice  should  take.  The  Board 
beUeves  that  the  factors  as  to  what  is 
reasonable  will  vary  with  the  situation 
and  that  specifying  factors  may  be 
overly  restrictive.  Another  commenter 
recommended  that  a  bank  be  permitted 
to  provide  notices  by  posting  or 
publication  in  all  situations  warranting 
an  emergency  hold.  The  Board, 
however,  believes  that  these  methods 
may  not  necessarily  be  reasonable  in  all 
situations.  The  Board  believes  its 
proposal  provides  significant  flexibility 
to  banks  under  emergency  conditions 
and  has  amended  §  229.13(g)  and 
revised  the  accompanying  commentary 
as  proposed. 

Written  notices  (Sections  229.13(g) 
and  229.15(a)).  Section  229.13(g) 
requires  a  depositary  bank  to  provide 
written  exception  hold  notices  to 
customers.  S>ection  229.15(a)  requires 
banks  to  make  availability  policy  and 
other  disclosures  in  writing  and  requires 
that  certain  disclosures  be  in  a  form  the 
customer  may  keep.  The  Board 
proposed  to  revise  the  commentary  to 
both  these  sections  to  clarify  that 
notices  and  disclosures  delivered  via  fax 
or  electronic  media  that  display  text  on 
a  monitor  or  screen,  such  as  electronic 
mail,  screenphone,  or  interactive 
television,  are  considered  written 
notices  and  disclosures  if  the  customer 
agrees  to  receive  notices  and  disclosures 
through  such  means.  The  proposal  also 
provided  that  a  customer  may  request  a 
paper  copy  of  an  electronic  notice  or 
disclosure.  Twenty-one  comments  were 
received  on  the  proposal,  all  in  favor  of 
the  proposed  revisions.  One  commenter 
recommended  that  a  customer  be 
allowed  to  request  a  paper  copy  of  an 
exception  notice  only  within  a 
reasonable  period  of  time  after  receiving 
electronic  notice. 

The  Board  has  re-examined  the  need 
to  allow  the  customer  to  request  a  paper 
copy  of  an  electronic  notice  or 
disclosure,  with  an  eye  toward 
providing  banks  with  more  flexibility  in 
servicing  their  customers,  fostering 
innovation,  and  reducing  costs  while 
maintaining  the  level  of  customer 
protection  contemplated  by  Congress. 
The  Act  specifies  that  certain  notices 
and  disclosures  must  be  written  but 
does  not  specify  that  they  must  be  on 
paper  or  in  another  form  that  must  be 
retained.  Under  the  proposal,  a  bank 
may  send  electronic  notices  and 
disclosures  only  if  the  customer  agrees. 
If  a  customer  was  not  satisfied  with  its 
arrangement  with  its  bank,  it  could 
rescind  the  agreement  and  request  that 
the  bank  send  all  future  notices  and 


disclosures  on  paper,  or  close  its 
account.  Customers  interested  in 
retaining  a  paper  copy  presumably 
would  agree  to  receive  notices  and 
disclosures  electronically  only  if  they 
had  the  capability  to  print  the  electronic 
information  that  they  receive.  The  final 
commentary  language  adopted  by  the 
Board  states  that  the  Regulation  CC 
requirements  would  be  satisfied  by  an 
electronic  notice  or  disclosure  that 
displays  the  text  and  is  in  a  form  that 
the  customer  may  keep  (for  example, 
electronic  information  that  can  be 
downloaded  or  printed).  The  Board  has 
dropped  the  proposed  commentary 
provision  stating  that  a  consumer  may 
request  a  paper  copy  of  a  notice 
delivered.  The  Board  is  conducting  a 
comprehensive  review  of  notice  and 
disclosure  requirements  under 
consumer  protection  regulations  and 
may,  in  the  future,  request  comment  on 
additional  proposals  regarding  the  use 
of  electronic  communications  to  meet 
the  various  regulatory  requirements. 
Future  proposals  may  affect  Regulation 
CC  as  well  as  the  other  regulations. 

Exception  holds  and  the  cash 
withdrawal  rule  (Section  229.13(h)). 
Section  229.12(d)  permits  a  depositary 
bank  to  extend  holds  on  dep>osits  of 
local,  nonlocal,  and  certain  other  checks 
by  one  business  day  for  purposes  of 
withdrawals  by  cash  or  similar  means, 
with  the  exception  of  S400,  which  must 
be  made  available  by  5:00  p.m.  on  the 
original  availabiUty  day  (the  "cash 
withdrawal  rule").  The  purpose  of  the 
cash  withdrawal  rule  is  to  allow 
depositary  banks  an  additional  day  to 
leam  if  a  check  is  being  returned  before 
allowing  irrevocable  withdrawals  from 
the  customer's  account.  Some  banks 
asked  how  the  cash  withdrawal  rule 
worths  in  conjimction  with  the  exception 
holds.  For  example,  when  a  large 
deposit  exception  hold  is  placed  on  a 
$7,000  local  check.  $100  must  be  made 
available  for  withdrawal  on  the  next 
business  day.  For  check-writing 
purposes,  $4,900  must  be  available  by 
the  second  business  day  after  deposit. 
For  withdrawal  by  cash  or  similar 
means,  $400  out  of  the  $4,900  must  be 
available  by  5:00  p.m.  of  the  second  day 
and  the  remainder  of  the  $4,900  must  be 
available  by  the  third  business  day  after 
deposit.  The  banks  asked  whether  the 
five-day  exception  hold  on  the  $2,000 
excess  over  $5,000  is  added  to  the 
second  business  day  for  all  purposes,  or 
whether  the  hold  period  may  be  added 
to  the  second  day  for  check-writing 
withdrawals  and  to  the  third  day  for 
cash  and  similar  withdrawals,  llie 
Board  proposed  to  clarify  that  the 
exception  hold  periods  should  be  added 


to  the  normal  availabilify  schedules  (to 
the  second  business  day  in  the  previous 
example).  The  Board  reasoned  that  it 
would  not  be  necessary  to  extend  the 
exception  hold  period  for  cash 
withdrawal  purposes,  as  in  almost  every 
case  the  depositary  bank  should  leam  of 
a  returned  local  check  before  the 
morning  of  the  seventh  business  day 
after  deposit. 

The  Board  received  four  comments  on 
this  proposal.  One  commenter  opposed 
the  proposal,  stating  that  it  would 
require  expensive  and  extensive 
reprogramming.  Two  other  commenters 
stated  that  adopting  the  proposal  would 
make  regulatory  compliance  more 
difficult.  One  commenter  stated  that 
additional  clearing  time  is  beneficial 
and  may  help  prevent  losses.  Upon 
consideration  of  these  comments,  the 
Board  has  decided  that,  to  avoid  costly 
systems  changes  for  banks  and  in  an 
effort  to  simplify  the  rule,  the  exception 
hold  periods  may  be  added  to  the 
availability  period  as  applicable  to 
unlimited  cash  withdrawals.  Therefore, 
the  Board  has  not  adopted  the  proposed 
revision. 

Disclosure  of  branch-specific  policies 
(Section  229.16(a)).  Section  229.16 
requires  banks  to  furnish  notices  of  their 
specific  availability  policies.  Some 
banks  have  established  different 
availability  policies  at  different 
branches  (or  for  deposits  accepted  on 
behalf  of  the  bank  by  affiliates  or 
"contractual  branches").  These  banks 
asked  about  the  disclosure  implications 
of  different  policies  and  whether  such  a 
bank  must  disclose  to  every  customer 
what  routing  numbers  are  local  to  each 
location  where  deposits  are  accepted. 
The  Board  proposed  to  revise  the 
commentary  to  §  229.16(a)  to  clarify  that 
a  bank  may  provide  customers  with  a 
branch-specific  disclosure.  The  Board 
proposed  that  banks,  when  determining 
which  disclosure  to  provide,  be  allowed 
to  allocate  customers  between  branches 
through  good  faith  use  of  a  reasonable 
method,  such  as  where  the  customer 
opened  the  account. 

The  Board  received  sixteen  conunents 
on  this  proposal.  Some  of  the 
ccHnmenters  expressed  concern  about 
identifying  customers  with  specific 
branches,  given  the  trends  towards 
servicing  accounts  remotely  or  through 
contractual  branches.  Accordingly,  the 
Board  has  revised  the  proposed 
commentary  language  to  state  that  a 
bank  may  establish  different  availability 
policies  for  different  groups  of 
customers  and  may  allocate  customers 
for  disclosure  purposes  by  any 
reasonable  method.  The  allocation  need 
not  be  branch-based.  The  final 
commentary  revision  also  states  that  a 


bank  may  establish  different  availability 
policies  for  deposits  at  different 
locations,  such  as  at  contractual 
branches.  The  Board  also  amended  the 
commentary  to  §  229.16(b)  to  clarify  that 
if  a  bank  does  not  have  a  cut-off  hour 
prior  to  its  closing  time,  the  bank  need 
not  disclose  a  cut-off  hour. 

Initial  disclosures  (Section  229.17). 
The  regulation  requires  a  bank  to 
provide  an  availabiUty  policy  disclosure 
to  a  potential  customer  before  opening 
an  account.  The  commentary  states  that, 
if  a  bank  receives  a  written  request  by 
mail  asking  that  an  account  be  opened 
and  including  an  initial  deposit,  the 
bank  may  open  the  account  with  the 
deposit  but  must  mail  the  required 
disclosures  not  later  than  the  business 
day  following  the  banking  day  on  which  ' 
the  bank  receives  the  deposit.  Although 
the  Board  proposed  no  changes  to  this 
section,  one  commenter  asked  that  the 
period  for  mailing  a  disclosure  after 
receiving  an  initial  deposit  through  the 
mail  be  extended  to  ten  days.  The 
commenter  stated  that  additional  time  is 
necessary  for  the  bank  to  {wrform  "due 
diligence"  steps,  such  as  conducting  a 
credit  check  and  verifying  the 
information  submitted  by  the  customer. 
The  commenter  stated  that,  because  a 
bank  may  ultimately  decline  an  account 
and  send  back  the  initial  deposit, 
sending  a  disclosure  before  final 
acceptance  of  the  account  could  be 
confiising  to  the  customer.  As  the  Board 
did  not  seek  comment  on  any  changes 
to  the  initial  disclosure  rules  in 
§  229.17,  it  is  not  adopting  any  changes 
to  this  section  at  this  time.  The  Board 
will,  however,  consider  seeking 
comment  on  this  matter  in  the  future. 

Deposits  at  contractual  branches 
(Sections  229.2(s),  229.10(c),  229.14(a). 
229.19(a)).  Due  to  easing  of  branching 
restrictions,  the  practice  of  one  bank 
accepting  deposits  on  behalf  of  another 
bank  ("contractual  branching")  is 
growing  more  prevalent.  The  Board 
proposed  to  clarify  the  commentary 
regarding  treatment  of  deposits  at 
contractual  branches.  The  proposed 
revision  to  the  commentary  to  the 
definition  of  local  paying  bank 
(§  229.2(s))  stated  that  a  branch  of  a 
bank  that  is  acting  as  an  agent  of  the 
depositary  bank  is  considered  a  branch 
of  the  de{>ositary  bank.  Therefore,  a 
check  would  be  deemed  local  or 
nonlocal  based  on  the  location  of  the 
contractual  branch  with  respect  to  the 
location  of  the  paying  bank. 

The  Board  also  proposed  to  revise  the 
commentary  to  §§  229.10(c)  and 
229.19(a)  to  clarify  that  deposits  at 
contractual  branches  would  be  treated 
similarly  to  deposits  at  proprietary 
ATMs;  deposits  at  contractual  branches 
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would  be  considered  deposited  when 
the  funds  are  received  by  the 
contractual  branch  teller.  However, 
deposits  at  contractual  branches  would 
not  be  considered  deposited  at  a  teller 
station  staffed  by  an  employee  of  the 
depositary  bank  within  the  meaning  of 
8229.10(c)  (iiHv)  and  therefore  would 
not  be  subject  to  next-day  availability 
under  those  provisions.  The  Board  also 
proposed  to  revise  the  commentary  to 
§  229.19(a)  to  state  that  the  depositary 
bank  could  set  a  noon  cut-off  hour  for 
deposits  at  contractual  branches,  as 
these  deposits  are  treated  as  received  at 
"off-premise"  fadhties.  Finally,  the 
Board  proposed  to  revise  the 
commentary  to  §  229.14(a)  to  clarify 
that,  in  the  case  of  a  deposit  at  a 
contractual  branch,  interest  must  accrue 
when  the  account-holding  bank  receives 
credit  for  the  deposit,  not  when  the 
contractual  branch  receives  credit. 

The  Board  received  twenty-two 
comments  on  the  proposal.  Fourteen 
commenters  supported  the  proposal. 
Two  commenters  stated  that  deposits 
made  at  contractual  branches  should  be 
treated  similarly  to  deposits  made  at 
nonproprietary  ATMs  rather  than  at 
proprietary  ATMs,  as  proposed.  The 
Board  believes  that,  on  balance,  deposits 
made  over  the  coimter  to  a  teller  at  a 
branch,  albeit  a  contractual  branch,  are 
more  akin  to  deposits  at  proprietary 
ATMs  than  those  at  nonproprietary 
ATMs.  The  Board  has  retained  the 
proposed  treatment  of  contractual 
branch  deposits. 

One  commenter  stated  that  "local 
paying  bank"  under  §  229. 2(s)  should 
include  paying  banks  that  are  members 
of  the  same  local  clearinghouse  as  is  the 
depositary  bank.  The  Board  notes  that  a 
bank  is  free  under  Regulation  CC  to  treat 
as  local  checks  those  checks  that  are 
drawn  on  paying  banks  that  are 
members  of  the  same  local 
clearinghouse  and  that  can  be  collected 
on  a  local  basis  regardless  of  the  paying 
bank's  Federal  Reserve  check  processing 
region.  The  Board  has  determined, 
however,  not  to  require  banks  to  do  so, 
because  such  a  requirement  could  make 
it  extremely  complicated  for  banks  to 
assign  availability  for  a  given  check 
based  on  its  routing  number. 

Another  commenter  asked  that  the 
Board  provide  additional  guidance  on 
how  to  determine  whether  a  check  is 
local  or  nonlocal,  particularly  when  the 
pa)nng  bank  has  interstate  branches. 
The  Board  believes  that  the  commentary 
to  the  definition  of  "local  check" 
(§  229. 2(r))  already  provides  sufficient 
guidance  on  this  issue.  The  commentary 
states  that,  generally,  a  depositary  bank 
may  rely  on  a  check's  routing  number  to 
determine  whether  the  check  is  local  or 


nonlocal.  (The  only  instance  when  a 
bank  may  not  be  able  to  rely  on  the 
routing  number  is  when  the  check  is 
drawn  on  one  bank  and  payable  through 
another  bank,  in  which  case  the  check 
is  local  or  nonlocal  based  on  the 
location  of  the  drawee  bank  rather  than 
the  location  of  the  payable-through  bank 
whose  routing  number  is  on  the  check.) 

Several  commenters  requested 
clarifications  of  various  kinds.  One 
commenter  asked  whether  a  hold  notice 
may  be  given  by  a  contractual  branch  or 
whether  it  must  be  given  by  the 
account-holding  bank.  The  Board 
beUeves  that  the  regulation  clearly 
places  the  responsibility  for  providing 
notices  with  the  account-holding  bank, 
but  a  contractual  branch  may  agree  to 
provide  notices  on  behalf  of  the 
account-holding  bank.  Another 
commenter  asked  whether  the  Board 
would  allow  up  to  one  year  for  banks  to 
comply  with  the  new  contractual 
branching  provisions.  The  Board  does 
not  believe  that  a  one-year  lead  time  is 
necessary,  as  the  revisions  represent  a 
clarification  of  the  existing  rule  rather 
than  new  requirements.  Cine  commenter 
asked  whether  a  bank's  lobby  disclosure 
obligations  under  §  229.18  require 
disclosure  of  the  availability  of  funds  for 
all  deposits  at  that  location  or  only  for 
accounts  maintained  at  that  location. 
The  Board  added  a  clarification  to  the 
commentary  to  §  229.18(b)  to  clarify  that 
lobby  notices  need  only  describe  the 
bank's  availabiUty  policy,  not  the 
availabiUty  pohcy  of  the  bank  for  which 
it  is  acting  as  a  contractual  branch. 

The  Board  adopted  the  other 
commentary  revisions  to  §§  229.2(8), 
229.10(c),  229.14(a),  and  229.19(a) 
substantially  as  proposed.  In  addition, 
to  provide  a  single  reference  point  for 
the  definition  of  "contractual  branch," 
the  Board  has  added  a  definition  of  this 
term  to  §  229.2.  The  Board  has  also 
added  references  to  contractual 
branches  in  §§  229.2(8)  and  229.19(a). 

Holds  on  other  funds — notices 
(section  229.19(e)).  Section  229.19(e) 
provides  that  when  a  bank  accepts  a 
deposit  to  an  account  that  is  subject  to 
the  Regulation  (X  availabiUty 
requirements,  the  bank  may  not  place  a 
hold  on  any  other  funds  of  the  customer 
(such  as  a  savings  accoujit)  that  exceeds 
those  requirements.  This  section  also 
provides  that  when  a  bank  cashes  a 
check  over  the  counter  (other  than  an 
"on-us"  check),  the  bank  may  not  place 
a  hold  on  that  custom^'s  account  that 
exceeds  the  Regulation  CX2.  schedules 
that  would  apply  if  the  check  were 
deposited.  Section  229.19(e)  does  not 
expUdtly  address  whether  the 
depositary  bank  must  provide  a  hold 
notice  (case-by-case  or  safeguard 


exception)  in  these  cases.  The  Board 
proposed  to  revise  the  commentary  to 
§  229.19(e)  to  clarify  that  a  hold  notice 
would  be  required  if  an  exception  or 
case-by-case  notice  would  have  been 
required  under  §§  229.13  or  229.16  had 
the  hold  been  placed  on  funds 
deposited  in  an  account  subject  to  the 
regulation. 

The  Board  received  eight  comments 
on  this  proposal.  Four  commenters 
expressed  support  for  the  proposal.  One 
commenter  requested  clarification  on 
whether  notices  are  required  when  the 
hold  is  not  associated  with  a  deposit  to 
an  account.  Two  commenters  opposed 
the  imposition  of  additional  regulatory 
burden  with  respect  to  accounts  not 
covered  by  Regulation  CC.  The  Board 
has  adopted  revised  commentary 
language  to  clarify  that  a  notice  under 
this  section  is  required  only  when  the 
funds  being  held  are  funds  in  an 
account  that  is  covered  by  Regulation 
CC.  Another  commenter  observed  that, 
if  notice  is  required  where,  for  example, 
a  bank  cashes  a  check  over  the  counter, 
the  wording  of  the  notice  should  not 
refer  to  "number  of  days  following 
deposit,"  as  no  deposit  is  involved.  The 
Board  has  revised  the  commentary  to 
the  model  notices  to  clarify  how  to 
amend  the  notices  in  these 
drcumstances.  One  commenter 
expressed  concern  that  notices  of  such 
a  policy  must  be  incorporated  into  a 
bank's  availabiUty  policy.  The  Board 
notes  that  model  clauses  C-6  (Holds  on 
Other  Funds  (Check  Cashing))  and  C-7 
(Holds  on  Other  Funds  (Other 
Accounts))  provide  models  for  inclusion 
in  a  bank's  availabilify  policy. 

Midnight  deadline  extension  (section 
229.30(c)).  The  regulation 
(§  229.30(c)(1))  allows  a  bank  to  return 
a  check  after  the  midnight  deadline,  as 
long  as  it  uses  a  means  of  delivery 
designed  to  get  the  returned  check  to  the 
receiving  bank  by  the  end  of  that 
receiving  bank's  next  banking  day,  or 
later  if  "highly  expeditious 
transportation"  is  used.  Section 
229.30(c)(2)  allows  a  paying  bank  to 
extend  a  Saturday  midnight  deadline  if 
the  checks  get  to  a  returning  bank  by  the 
cut-off  hour  for  the  returning  bank's 
next  processing  cycle  or  to  a  depositary 
bank  by  the  end  of  the  depositary  bank's 
next  banking  day.  The  Board  proposed 
to  amend  the  regulation  to  clarify  that 
§  229.30(c)(1)  pertains  to  all  midnight 
deadlines  other  than  Saturday  midnight 
deadlines,  and  that  §  229.30(c)(2) 
pertains  only  to  an  extension  of  a 
Saturday  midnight  deadline.  The  Board 
received  nine  comments,  all  of  which 
supported  the  proposal.  The  Board  has 
adopted  the  amendment  as  proposed. 


The  Board  also  requested  comment  on 
whether  further  mo(Ufications  to  the 
regulation  would  be  desirable  in  U^t  of 
problems  posed  by  nonstandard  banking 
days  other  than  Saturdays,  such  as  mid- 
week hoUdays.  The  Board  received 
thirteen  comments  in  response  to  this 
request.  Of  these,  nine  commenters 
stated  that  further  modifications  to  the 
regulation  were  not  necessary,  and  four 
commenters  stated  that  further 
modifications  or  darification  would  be 
desirable.  As  none  of  the  commenters 
stated  that  nonstandard  banking  days 
raise  significant  problems,  the  Board 
decided  not  to  make  any  further 
modifications  with  resped  to 
nonstandard  holidays  at  this  time. 

The  Board  also  requested  comment  on 
whether  the  regulation's  conditions  for 
extending  a  midnight  deadline  should 
require  a  determination  of  motive  or 
whether  the  regulation  should  simply 
set  forth  a  "time-of-receipt"  test. 
SpedficaUy,  the  Board  asked  whether 
§  229.30(c)  should  be  available  only  "in 
order  to  expedite  deUvery"  (and  not,  for 
example,  to  avoid  a  kite)  or  whether 
extension  of  the  midnight  deadline 
should  be  permitted  for  any  reason  so 
long  as  the  returned  check  is  received 
by  the  receiving  bank  by  the  end  of  that 
bank's  next  banking  day  (or  later  if 
"highly  expeditious  transportation"  is 
used).  The  Board  received  twelve 
comments  on  this  issue.  All  commenters 
expressed  support  for  clarifying  that  no 
motive  test  is  intended  in  this  section. 
The  Board  agrees  that  §  229.30(c)  should 
not  require  a  determination  of  motive 
for  midnight  deadline  extensions.  To 

Erovide  clarity  on  this  point,  the  Board 
as  deleted  the  words  "in  an  effort  to 
expedite  deUvery  of  a  returned  check  to 
a  bank"  from  §  229.30(c)(1). 

Extra  day  to  create  qualified  returned 
checks  (section  229.31(a)).  Sedion 
229.31(a)  aUows  a  returning  bank  to 
convert  a  retiuned  check  to  a  quaUfied 
retiuned  check  (that  is,  to  encode  the 
returned  check  with  the  routing  number 
of  the  depositary  bank,  the  amount  of 
the  check,  and  a  return  identifier  so  that 
it  can  be  handled  in  an  automated 
manner).  If  the  returning  bank  creates  a 
quaUfied  retiuned  check,  §  229.31(a) 
provides  a  one-day  extension  in  the 
retiuiiing  bank's  time  frame  for  meeting 
the  "forward-colledion"  expeditious- 
return  test  in  §  229.31(a)(2)  (but  not  the 
"two-day/four-day"  test)  and  the 
deadlines  for  return  under  Regulation  J 
and  the  U.C.C.  This  extension  does  not 
apply  if  the  returning  bank  retiuns  the 
check  diredly  to  the  depositary  bank, 
because  in  that  case  the  preparation  of 
the  qualified  returned  check  will  not 
expcKiite  handUng  by  other  banks.  Given 
the  improvements  in  the  check  return 


system  since  Regulation  CC  was  first 
implemented,  the  Board  proposed  to 
eliminate  the  extension  and  to  amend 
§  229.31(a)  of  the  regulation  and  revise 
the  accompanying  commentary 
accordingly,  llie  Board  requested 
comment  on  whether  this  extension  is 
still  necessary  and,  if  so,  a  description 
of  the  operational  problems  that 
elimination  of  the  extension  would 
cause. 

The  Board  received  twenfy-three 
comments  in  response  to  this  proposal. 
Thirteen  commenters  supported 
eliminating  the  extra  day  to  create 
quaUfied  retiuned  checks,  and  ten 
commenters  opposed  eliminating  the 
extra  day.  One  commenter  stated  that 
the  extra  day  should  be  retained  if, 
without  it,  the  use  of  quaUfied  returns 
would  be  likely  to  decrease.  Similarly, 
another  commenter  stated  that  it  did  not 
oppose  the  elimination  of  the  extra  day 
so  long  as  the  extra  day  is  no  longer 
necessary  as  an  incentive  to  create 
qualified  returned  checks.  One  Reserve 
Bank  commented  that  the  extra  day 
should  be  retained,  stating  that  it  still 
receives  more  raw  returns  than  it  can 
process  overnight.  One  conunenter,  a 
clearinghouse,  stated  that  if  the  extra 
day  were  eliminated  then  paying  banks 
would  be  Ukely  to  shift  returns  to  the 
Federal  Reserve  Banks,  benefitting  the 
public  sedor  at  the  exi>ense  of  the 
private  sedor.  As  some  returning  banks 
may  still  use  the  extra  day,  and  to  avoid 
unintended  shifts  in  voliune  from  the 
private  sedor  to  the  pubUc  sedor,  the 
Board  has  determined  to  retain  the  extra 
day  for  creating  quaUfied  returned 
checks. 

Midnight  deadhne  warranty  and 
U.C.C.  defenses  (Section  229.34(a)(1)). 
Section  229.34(a)(1)  requires  a  paying  or 
returning  bank  that  returns  a  check  to 
warrant  that  the  return  is  within  its 
deadlines  under  Regulation  CC, 
Regulation  J,  and  the  U.CC  The 
commentary  to  §  229.30(a)  clarifies  that 
a  paying  bank  is  not  responsible  for 
failure  to  make  expeditious  return  under 
that  section  to  a  party  that  has  breached 
a  presentment  warranty  under  U.CC  4- 
208.  This  commentary  is  consistent  with 
U.CC  4-302(b),  which  subjeds  the 
paying  bank's  liabiUty  for  missing  its 
midnight  deadline  to  defenses  based  on 
a  breach  of  a  presentment  warranty  or 
fraud.  The  Board  proposed  to  revise  the 
commentary  to  §  229.34(a)(1)  to  clarify 
that  a  paying  or  returning  bank's 
warranty  of  timely  return  within  the 
U.CC  deadline  is  subjed  to  U.C.C. 
claims  or  defenses.  The  Board  received 
six  comments  on  this  proposal,  all  of 
which  supported  the  proposed 
conunentary  revision.  The  Board  has 
adopted  the  revision  as  proposed. 


Set-off  rights  (§  229.34(cX4))  and 
returning  bank  liability  (§  229.31(a)). 
Under  §  229.34(c)(4),  if  a  paying  bank 
overpays  a  presenting  bank  for  checks 
presented,  ihe  paying  bank  may  set  off 
the  excess  amount  ptaid  against 
subsequent  settlements  for  checks 
presented  by  that  bank.  The  Board 
proposed  to  amend  that  section  (and 
revise  the  accompanying  commentary) 
to  give  any  bank  in  the  coUedion  or 
retiun  chain  the  right  to  offset  excess 
settlement  made  to  a  particular  bank 
against  settlement  for  subsequent  checks 
or  retiuned  checks  transferred  by  that 
bank.  The  Board  received  six  conunents 
in  res]>onse  to  this  proposal.  Five 
commenters  expressed  support  for  the 
proposed  revision,  dting  increased 
effidency  and  decreased  administrative 
costs.  One  commenter  opposed  the 
proposal,  pointing  out  the  potential  for 
a  confusing  cycle  of  correcting  debits 
and  credits  if  one  bank  automatically 
sets  off  while  the  other  bank 
affirmatively  makes  an  adjusting 
settlement  for  the  excess  amount.  In 
addition  to  considering  the  commoits, 
the  Board  considered  whether  the 
proposal  was  necessary  to  prated  banks 
in  the  collection  and  retiuTi  chain.  The 
current  regulation  allows  set-off  by  the 
paying  bank  versus  the  presenting  bank 
because  the  p>aying  bank  is  obUgated  to 
accept  and  settle  for  (or  return)  checks 
presented  to  it  even  in  the  absence  of  a 
settlement  agreement  with  the 
presenting  bank.  A  bank  has  a  similar 
obUgation  to  accept  returned  checks  for 
which  it  is  the  depositary  bank, 
intermediary  coUeding  and  returning 
banks,  however,  are  free  to  agree  vdth 
each  other  about  the  terms  for  handling 
checks,  including  provisions  for  offiset. 
These  banks  could  strudure  their 
agreements  as  netting  contracts  that  are 
enforceable  even  in  the  event  of  a 
coimterparty  failure,  under  the  terms  of 
Title  IV  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Ad  of  1991.^ 
The  Board,  therefore,  has  expanded  the 
o%et  provisions  of  §  229.34(c)(4),  but 
only  to  the  depositary  bank-returning 
bank  relationship  and  not  to  the 
relationships  between  intermediary 
collecting  and  returning  banks. 

The  Board  also  propped  to  revise  the 
commentary  to  §  229.31(a).  which 
discusses  the  returning  bank's  liabiUty  if 
it  makes  an  encoding  error  when 
creating  a  quaUfied  returned  check.  The 
commentary  pointed  out  that  the 
returning  bank  could  be  liable  imder 
§  229.38  for  losses  caused  by  negligence. 
The  Board  proposed  to  add  that  the 
retiuning  bank  could  also  be  liable  for 
a  breach  of  its  encoding  warranty  under 
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§  229.34(c)(3).  The  Board  received  Bve 
comments  on  this  proposal.  Four 
commenters  supported  the  proposed 
revision,  while  one  commenter  opposed 
it,  stating  that  the  depositary  hank 
should  be  held  liahle  for  encoding  errors 
instead  of  a  returning  bank  in  order  to 
encourage  depositary  banks  to  provide 
legible  endorsements.  The  Board  notes 
that  the  regulation  provides  for  a  chain 
of  encoding  warranties  whereby  an 
,  intermediary  bank  could  make  a  claim 
back  against  the  encoding  bank  on  a 
mis-encoded  check.  The  Board  has 
adopted  the  revision  as  proposed. 

Time  limit  for  notice  of  warranty 
breach  (§  229.34(f)).  Sections  4-207(d) 
and  4-208(e)  of  the  U.C.C.  provide  that 
a  claimant  on  a  breach  of  warranty  must 
give  notice  to  the  warrantor  within  30 
days  after  the  claimant  has  reason  to 
know  of  the  breach  and  the  identity  of 
the  warrantor,  or  else  the  warrantor  is 
dischai^ed  to  the  extent  of  any  loss 
caused  by  the  delay  in  notice.  The 
Board  proposed  to  add  this  time 
limitation  for  notices  of  warranty  claims 
to  Regulation  (X  to  ensure  that  the  same 
time  limitations  apply  for  check-related 
warranty  claims,  regardless  of  whether 
the  claim  is  under  state  or  federal  law. 
The  Board  received  four  comments  in 
respcmse  to  this  proposal,  all  of  them 
supporting  the  proposed  amendment. 
The  Board  has  adopted  the  amendment 
as  proposed. 

Electronic  presentment  (§  229.36(c)). 
Section  229.36(c]  allows  a  bank  to 
present  a  check  electronically  under  an 
agreement  with  the  paying  bank.  That 
section  and  the  accompanying 
commentary  contained  references  to 
check  "truncation"  (generally  a  term 
used  to  describe  a  system  in  which  the 
physical  check  is  held  at  some  point  in 
the  check  collection  process).  An 
electronic  presentment  arrangement 
may,  but  does  not  necessarily,  include 
truncation  of  the  physical  check. 
Therefore,  the  Board  proposed  to  amend 
§  229.36(c)  and  revise  the  accompanying 
commentary  to  apply  it  to  "electronic 
presentment"  arrangements,  not  merely 
"truncation"  arrangements.  The  Board 
also  proposed  to  revise  the  commentary 
by  adding  an  example  of  an  electronic 
presentment  arrangement. 

The  Board  received  thirteen 
comments  on  this  proposal.  Ten 
commenters  opposed  the  proposed 
commentary  example,  most  of  them 
stating  that  the  example  would  appear 
to  include  within  the  scope  of 
"electronic  presentment"  arrangements 
where  the  paying  bank  receives 
presentment  of  the  physical  check  after 
having  previously  received  information 
electronically  about  the  check.  These 
commenters  stated  that  the  proposal 


should  he  limited  to  those  check 
collection  arrangements  under  which 
presentment  occurs  upon  receipt  by  the 
paying  bank  of  the  information  about 
the  check  rather  than  upon  receipt  of 
the  physical  check  itself.  The  Board  did 
not  intend  to  cover  check  collection 
arrangements  where  presentment  occurs 
upon  receipt  by  the  paying  bank  of  the 
physical  check  itself.  The  Board  has, 
therefore,  adopted  revised  language  to 
the  regulation  and  the  accompanying 
commentary. 

Labelling  requirements  for  payable- 
through  checks  (§  229.36(e)).  A  hank 
that  arranges  for  a  check  drawn  on  it  to 
be  payable  through  another  bank  must 
ensiu%  that  certain  information  is 
printed  on  the  face  of  the  check. 
Specifically,  §  229.36(e)  requires  that 
these  checks  show  (1)  the  name, 
location,  and  first  four  digits  of  the 
routing  number  of  the  bank  by  which 
the  check  is  payable,  and  (2)  the  words 
"payable  through"  followed  by  the 
name  and  location  of  the  payable- 
through  bank.  The  Board  adopted  these 
labelling  requirements  to  enable  banks 
and  their  customers  to  identify  payable- 
through  checks  and  to  determine 
whether  they  are  local  or  nonlocal.  The 
provisions  regarding  the  "payable 
through"  designation  and  the  name  and 
location  of  the  payable-through  bank  are 
similar  to  provisions  in  U.CC.  4-106. 
As  these  particular  labelling 
requirements  are  covered  by  state  law, 
the  Board  proposed  to  eliminate  them 
from  Regulation  CC. 

The  Board  received  eight  comments 
on  this  pro|}osal.  Two  commenters 
supported  the  proposal.  One  commenter 
suggested  that  the  commentary  make 
reference  to  U.CC.  §  4-106  to  avoid  the 
misperception  that  "payable  through" 
language  is  not  required  at  all.  Six 
commenters  opposed  the  proposal.  Two 
of  these  commenters  desired  a  uniform 
standard  in  Regulation  (X  as  op{>osed  to 
various  state  law  requirements.  Two 
other  commenters  stated  that  U.C.C.  §  4- 
106  does  not  by  its  terms  require  the 
location  of  a  payable-through  bank  to  be 
shown  on  a  check,  and.  therefore  the 
Board  should  continue  to  require 
payable-through  information.  One 
commenter  suggested  that  the  Board 
require  all  checks  to  show  on  their  face 
the  name  and  location  of  the  bank 
whose  routing  number  is  used  on  the 
check. 

The  purpose  of  requiring  conspicuous 
"payable  through"  labelling  was  to 
ensure  the  ability  of  depositary  banks  to 
identify  payable-through  checks 
visually.  Accordingly,  the  Board  has 
determined  to  continue  to  require  the 
words  "payable  through"  and  the  name 
of  the  bank  on  payable-through  checks. 


However,  there  appiears  to  be  no 
continuing  reason  to  require  payable- 
through  checks  to  identify  the  location 
of  the  payable-through  bank. 
Accordingly,  the  Bouxl  has  deleted  this 
requirement.  The  Board  notes,  however, 
that  removing  the  location  of  the 
payable-through  bank  from  a  payable- 
through  check  would  require  the 
payable-through  bank  to  accept  the 
check  at  any  branch  or  head  office 
under  §  229.36(b)(3). 

Measure  of  damages  (§  229.38(a)).  The 
commentary  states  that  the  measure  of 
damages  provided  in  §  229.38(a) 
"derives  from  U.CC.  4-103(e)  and  4- 
202(c)."  The  Board  propo«^  to  revise 
the  commentary  to  clarify  the  effect  of 
U.C.C.  4-202(c)  upon  the  measure  of 
damages,  as  U.C.C.  4-202(c)  does  not 
state  a  measure  of  damages  but  rather 
limits  liability  by  providing  that  a  bank 
that  has  exercised  ordinary  eare  is  not 
liable  for  the  insolvency,  neglect, 
misconduct,  mistake,  or  default  of 
others,  or  for  the  loss  or  destruction  of 
an  item  by  others.  The  Board  received 
one  comment  on  this  change,  in 
support,  and  has  adopted  the  revision  as 
proposed. 

Correction  to  commentary  (section 
229.38(d)).  In  the  1995  technical 
amendments  to  Regulation  CC  (60  PR 
51669,  October  3,  1995),  some  words 
were  inadvertently  dropped  from  the 
commentary  to  §  229.38(d).  The  Board 
proposed  to  correct  the  commentary. 
The  Board  received  no  comments  on 
this  change  and  has  adopted  the 
revisions  as  proposed. 

Preference  against  depositary  bank 
(section  229.39(b)).  Section  229.39(h) 
gives  a  bank  a  preferred  claim  against  a 
closed  paying  or  depositary  bank  that 
"finally  pays"  a  chcick  or  returned  check 
without  settling  for  it.  A  paying  bank 
"finally  pays"  (becomes  accountable 
for)  a  check  if  it  doesn't  settle  for  or 
return  the  check  by  the  appUcable 
deadline.  A  depositary  bank  is  obligated 
to  "pwy"  for  a  returned  check  under 
§  229.32(b)  but  may  not  return  the 
returned  check.  The  depositary  bank 
can  meet  its  obligations  under 
§  229.32(b)  only  by  settling  for  the 
returned  check.  Therefore,  the 
depositary  bank  cannot  "finally  pay"  for 
a  returned  check  without  settling  for  it. 
The  Board  proposed  to  amend 
§  229.39(b)  and  revise  the  accompanying 
commentary  to  clarify  this  distinction. 
The  Board  did  not  receive  any 
comments  to  this  proposal.  Accordingly, 
the  Board  has  adopted  the  amendment 
and  revision  as  proposed. 

Preference  against  presenting  bank 
(section  229.39(d)).  Section  229.39(d) 
gives  a  paying  bank  a  preferred  claim 
against  a  closed  presenting  bank  in  the 
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event  that  the  presenting  bank  breaches 
an  amount  or  encoding  warranty  as 
provided  in  §  229.34(c)  (1)  or  (3)  and 
does  not  reimbuj'se  the  paying  hank  for 
adjustments  for  a  settlement  made  by 
the  paying  bank  in  excess  of  the  value 
of  the  checks  presented.  This  preference 
is  intended  to  have  the  effect  of  a 
perfected  security  interest  and  is 
intended  to  put  the  paying  bank  in  the 
position  of  a  secured  creditor  for 
purposes  of  the  receivership  provisions 
of  the  Federal  Deposit  Insurance  Act 
and  similar  provisions  of  state  law. 

The  Board  added  §  229.39(d)  in  1992, 
as  part  of  the  "same-day  settlement" 
amendments  to  Regulation  CC  (57  PR 
46956,  October  14,  1992).  At  that  time, 
some  commenters  suggested  that  the 
preferred  claim  should  extend  to  claims 
other  than  adjustments,  such  as  breach 
of  a  U.CC  presentment  warranty  (such 
as  warranties  against  forged  or  missing 
indorsements  and  alterations).  At  that 
time,  the  Board  noted  that  a  preferred 
claim  against  a  failed  presenting  hank 
for  forgeries,  missing  indorsements,  and 
alterations  may  reduce  risk  to  the 
paying  bank.  That  risk,  however,  was 
not  directly  related  to  the  obligation  to 
make  same-day  settlement  and  was  not 
addressed  in  the  original  proposal; 
therefore,  the  Board  did  not  adopt  the 
commenters'  suggestion  at  that  time. 
The  Board  requested  comment  on 
vtrhether  §  229.39(d)  should  he  expanded 
to  cover  the  U.CC  presentment 
warranties. 

The  Board  received  six  commmts  in 
response  to  this  proposal.  Four  of  the 
commenters  expressed  support  for  the 
proposal.  One  commenter  stated  that  the 
proposal  should  not  be  limited  to  the 
paying  bank,  but  should  be  broadened 
to  consider  whether  such  a  preference 
would  be  desirable  for  the  benefit  of 
collecting  banks,  returning  banks,  and 
depositary  banks  that  receive  U.CC  and 
Regulation  CC  warranties.  One 
commenter  opposed  the  proposal, 
stating  that  although  preferred  claims 
against  failed  presenting  banks  may 
reduce  risk  to  paying  banks,  that  risk  is 
not  related  to  the  obUgation  to  make 
same-day  settlement.  For  this  latter 
reason,  the  Board  determined  that 
§  229.39(d)  should  be  narrowly  targeted 
to  warranties  related  to  same-day 
settlement  situations  (amount  and 
encoding).  Accordingly,  the  Board 
determined  not  to  adopt  the  proposal. 

Exclusions  (section  229.42).  Tne 
regulation  exempts  certain  checks  &t)m 
the  expeditious-return  and  notice-of- 
nonpayment  requirements  (such  as  a 
check  drawn  upon  the  United  States 
Treasury,  a  U.S.  Postal  Service  money 
order,  or  a  check  drawn  on  a  state  or  a 
unit  of  general  local  government  that  is 


not  payable  through  or  at  a  bank).  The 
Board  proposed  to  amend  the  regulation 
to  reflect  that  such  checks  are  also 
exempt  from  the  same-day  settlement 
requirements  of  §  229.36(f).  The  Board 
received  six  comments  on  the  proposal. 
Three  commenters  supported  the 
proposal.  Three  commenters  opposed 
the  proposal,  stating  that  no  justification 
exists  for  the  existing  exclusion  of  these 
checks  from  the  expeditious-return  and 
notice-of-nonpayment  requirements. 
The  exclusion  provision  has  been  in 
effect  since  the  regulation  was  adopted 
in  1988.  At  that  time,  the  Board  noted 
that  handling  of  Treasury  checks  is 
governed  by  Treasury  rules  and  that  the 
Board's  authority  over  state  and  local 
government  checks  is  not  clear.  For 
these  reasons,  the  Board  has  adopted  the 
amendment  as  proposed. 

Checks  payaole  m  Guam,  American 
Samoa,  and  the  Northern  Mariana 
Islands  (section  229.43).  The  Board  has 
received  inquiries  as  to  the  appUcability 
of  Regulation  CC  to  checks  drawn  on 
depository  institutions  located  in  Guam, 
American  Samoa,  and  the  Northern 
Mariana  Islands  ("Pacific  island 
banks").  For  purposes  of  the  Board's 
Regulation  J,  which  governs  collection 
of  checks  through  Federal  Reserve 
Banks,  Pacific  island  banks  are  deemed 
to  be  in  the  Twelfth  Federal  Reserve 
District.  Some  checks  drawn  on  these 
institutions  {'Tacific  island  checks") 
bear  U.S.  routing  numbers  and  are 
generally  handled  by  banks  in  the  U.S. 
in  the  same  manner  as  other  checks. 

Because  the  Act  does  not  include 
Guam,  American  Samoa,  or  the 
Northern  Mariana  Islands  in  the 
definition  of  "United  States,"  Pacific 
island  banks  are  not  "banks"  and  Pacific 
island  checks  are  not  "checks"  as 
defined  in  RegulaticMi  CC  Banks  often 
handle  Pacific  island  checks  in  the  same 
manner  as  other  checks,  however.  The 
Board  beUeves  that  applying  some  of  the 
provisions  of  subpart  C  to  Pacific  island 
checks  would  provide  an  appropriate 
legal  framework  for  the  handhng  of 
these  checks.  The  Board  proposed  to 
add  a  new  §  229.43  to  the  regulation  and 
accompanjring  commentary  to  set  forth 
the  provisions  of  subpart  C  that  apply  to 
checks  drawn  on  Pacific  island  banks. 

The  Board  received  five  comments  on 
this  proposal,  generally  supporting  the 
proposal.  The  Board  had  proftosed  that 
Pacific  island  checks  not  be  subject  to 
expeditious-return  requirements  and 
that  depositary  banks  receiving  notice  of 
nonpayment  of  Pacific  island  diecks  not 
be  subject  to  the  requirements  of 
§  229.33(d)  for  timely  notice  to 
customers.  The  Board  specifically 
sought  comment  on  these  two  issues. 
Two  commenters  agreed  that  the 


expeditious-return  requirements  should 
not  be  applied  to  returning  banks 
returning  Pacific  Island  checks.  One 
commenter  believed  that  §  229.33(d)  , 
should  apply  to  Pacific  island  checks 
because  these  checks  frequently  take 
longer  to  be  dishonored.  The  Board's 
purpose  in  adopting  §  229.43,  however, 
is  to  empower  banks  to  handle  Pacific 
island  checks  in  the  same  manner  as 
other  checks  (for  example,  to  make 
direct  returns  of  such  checks)  and  not  to 
add  new  requirements  or  liability  with 
respect  to  these  checks  except  insofar  as 
is  necessary  to  ensure  the  proper 
functioning  of  the  check  collection 
system.  The  Board,  therefore,  has  not 
apphed  §  229.33(d)  or  the  expeditious- 
retiun  rules  to  Pacific  island  checks. 

Another  commenter  expressed 
support  for  the  proposal,  but  stated  that 
the  proposal  should  not  be  limited  to 
"negotiable"  checks  since  Subpart  C  of 
Regulation  CC  also  applies  to 
nonnegotiable  checks  pursuant  to 
§229.2(k).  The  Board  adopted  the 
changes  generally  as  proposed  but  has 
modified  the  proposal  to  cover 
nonnegotiable  checks. 

Model  Forms  (Appendix  C).  The 
Board  proposed  to  make  technical  and 
styhstic  changes  to  facilitate  use  of  the 
model  forms  and  received  several 
suggestions  for  additional 
improvements.  One  commenter 
suggested  that  the  model  availabiUty 
poUcy  disclosures  would  be  clearer  if 
the  first  sentence  indicated  that  the 
poUcy  apphes  to  deposits  of  both  cash 
and  diecks.  The  commenter  also 
suggested  that  models  C-4  and  C-5 
would  be  clearer  if,  in  the  section  on 
deposits  not  made  in  person,  the 
disclosure  read  "the  day  we  receive 
your  deposit"  instead  of  "the  day  of 
your  deposit."  Models  C-1  through  C- 
5  have  been  modified  accordingly.  The 
commenter  further  suggested  that  the 
Board  insert  the  word  "generally" 
before  any  statement  of  when  fimds  will 
be  available,  if  the  statement  is  subject 
to  exceptions.  The  Board  believes  that 
the  heading  "longer  delays  may  apply" 
provides  a  sufficient  warning  and  did 
not  adopt  this  suggestion. 

Another  commenter  suggested  that 
the  model  disclosures  indicate  that  a 
bank  has  the  discretion  to  implement  a 
new  account  exception  hold  under 
section  229.13.  As  indicated  in  the 
commentary  to  section  229.16(a),  the 
disclosure  provided  by  a  bank  must 
reflect  the  availability  poUcy  followed 
in  most  cases,  and  if  a  bank  has  a  poUcy 
of  imposing  delays  in  availabiUfy  on 
any  customers  longer  than  those 
specified  in  its  disclosure,  those 
customers  must  receive  disclosures  that 
reflect  t^  longer  appUcable  availabihty 
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periods.  Thus,  if  a  bank  places  new 
acconnt  holds  just  on  particular  classes 
of  checks,  such  as  checks  over  a  certain 
amount,  that  policy  should  be  leflected 
in  the  account  disclosures.  If  a  bank  has 
a  policy  of  placing  new  account  holds 
on  the  accounts  of  certain  customers, 
the  disclosure  provided  to  those 
customers  should  reflect  that  practice. 
The  Board  does  not  believe  that 
additional  model  forms  are  necessary. 

One  commenter  requested  that  the 
Board  amend  model  notices  C-17  and 
C-18  concerning  notices  at  locations 
where  employees  accept  consumer 
deposits.  The  commenter  requested  that 
the  Board  add  language  indicating  that 
this  notice  applies  only  to  deposits 
made  at  that  location  and  to  accounts 
maintained  at  that  location.  Although 
the  Board  has  revised  the  commentary 
to  section  229.18(b)  to  clarify  that  a 
lobby  notice  need  only  describe  the 
bank's  availability  policy  for  that 
branch,  the  Board  does  not  beUeve  that 
the  lobby  notice  needs  to  contain  such 
a  limitation.  A  bank  may  add  such  a 
limitation,  however,  if  it  chooses. 

The  Board  also  requested  conmient  on 
whether  any  models  in  addition  to  those 
currently  in  Appendix  C  would  be 
helpful.  One  commenter  stated  that 
additional  models  are  not  necessary, 
while  another  commenter  stated  that  the 
models  should  include  a  model  clause 
for  inclusion  in  the  availability  policy 
disclosures  of  banks  in  contractual 
branch  arrangements.  If  a  bank's 
availabihty  poUcy  disclosure  does  not 
apply  to  deposits  at  other  locations 
(deposits  at  contractual  or  other 
branches  in  different  check  processing 
regions,  for  example)  the  disclosure 
should  note  that  fact,  or  if  a  bank 
follows  a  case-by-case  hold  policy,  it 
could  use  the  case-by-case  hold 
provisions.  The  Board  has  adopted  a 
new  model  clause  C-llA  (Availability 
of  funds  deposited  at  other  locations), 
for  banks  that  base  the  availability  of 
funds  on  the  location  where  the  hmds 
are  deposited.  The  Board  has  also 
adopted  commentary  to  that  clause. 

Tne  Board  proposed  the  following 
additional  changes  to  the  models. 

Model  C-3    Next-day  availability, 
case-by-case  holds  to  statutory  limits, 
and  §  229.13  exceptions.  The  Board 
proposed  to  revise  Model  C-3  to  clarify 
the  availabihty  of  funds  subject  to  a 
hold.  Generally,  the  first  $100  is 
available  on  the  first  business  day  after 
the  day  of  deposit.  The  first  $100  is  not 
available,  however,  if  the  funds  are 
subject  to  an  exception  hold  under 
§  229.13  other  than  a  large  deposit 
exception.  The  Board  received  two 
comments  on  this  proposal.  One 
commenter  supported  the  pro|M>sal.  The 


other  commenter  suggested  that  the 
Board  enumerate  the  circumstances  in 
which  the  $100  would  not  be  available. 
Because  the  availability  of  that  $100 
depends  on  the  type  of  the  hold,  it  is  not 
possible  to  provide  concise  additional 
guidance,  and  the  Board  believes  that  a 
lengthy  explanation  would  not  be 
useful.  Accordingly,  the  Board  has 
adopted  the  model  substantively  as 
proposed. 

Model  C-5    Holds  to  statutory  limits 
on  all  deposits.  The  Board  proposed  to 
revise  Model  C-5  to  facilitate  use  of  the 
form  by  banks  that  elect  to  impose  the 
limitation  on  withdrawals  by  cash 
under  §  229.12(d).  One  commenter 
suggested  the  Board  include  a  cross- 
reference  to  the  section  on  local  checks 
the  first  time  the  phrase  "local  check" 
is  used.  Because  the  disclosure  is 
relatively  short,  the  Board  does  not 
believe  that  a  cross  reference  is 
necessary  and  has  adopted  the  model 
substantively  as  propc^ed. 

Model  C-10    Cash  withdrawal 
limitation.  The  Board  proposed  to  revise 
Model  C-10  to  facilitate  the 
incorporation  of  the  clause  into  the 
various  model  availability  policy 
disclosures.  The  Board  received  no 
comments  on  this  proposal  and  has 
adopted  the  model  as  proposed. 

Model  C-12    Exception  hold  notice. 
The  Board  proposed  to  revise  Model  C- 
12  to  clarify  that  the  optional  provision 
concerning  overdraft  or  returned  check 
fees  applies  only  to  the  last  category  of 
reasons,  reasonable  cause  to  doubt 
collectibiUty.  In  addition,  to  reflect  the 
change  to  §  229.13(g)(l)(i)(B).  the  Board 
proposed  to  delete  the  reference  to  the 
amount  of  the  deposit.  One  commenter 
requested  that  the  Board  add  natural 
disasters  to  the  examples  of  emergency 
conditions.  The  Board  believes  that 
additional  examples  are  unnecessary 
and  has  adopted  the  model  as  proposed. 

Model  C-13  Reasonable  cause  hold 
notice.  To  reflect  the  change  to 
S229.13(g)(l)(i)(B),  the  Board  proposed 
to  delete  the  reference  to  the  amount  of 
the  depKKit.  The  Board  received  no 
comments  on  the  model  notice,  and  has 
adopted  it  as  proposed. 

Model  C-16    Case-by-case  hold 
notice.  The  Board  proposed  to  revise  the 
model  notice  to  incorporate  optional 
language  for  banks  that  elect  to  impose 
the  cash  withdrawal  limitation.  In 
addition,  to  reflect  the  change  to 
§  229.16(c)(2)(i)(B).  the  Board  proposed 
to  delete  the  reference  to  the  amount  of 
the  deposit.  The  Board  received  no 
comments  on  the  model  notice,  and  has 
adopted  it  as  proposed. 

Commentary  to  model  forms.  The 
Board  proposed  to  make  technical  and 
stylistic  changes  to  the  Commentary  to 


the  model  disclosures,  clauses,  and 
notices.  For  example,  the  Board 
proposed  to  clarify  that  the  Act's 
protection  from  liability  for  banks  that 
use  the  models  properly  applies  to  the 
model  clauses  and  notices  as  well  as  to 
the  model  disclosures.  The  Board  also 
proposed  to  revise  the  commentary  to 
Models  C-2  through  C-5  to  clarify  that 
in  disclosing  that  a  longer  delay  may 
apply,  a  bank  may  disclose  when  funds 
will  be  generally  available  based  on 
when  the  funds  would  be  available  if 
the  deposit  were  ois  nonlocal  check. 
Finally,  the  Board  proposed  to  revise 
the  commentary  to  model  notices  C-12 
through  C-16  to  clarify  that  a  bank 
should  modify  the  notices  if  it  places  a 
hold  on  other  funds.  One  commenter 
requested  additional  guidance  on  how 
to  modify  the  notices  if  it  places  a  hold 
on  other  funds.  The  commentary  to 
Model  Notices  C-12  through  C-21  has 
been  revised  to  provide  specific 
wording  a  bank  could  use  to  modify  the 
notices. 

Another  commenter  reconmiended 
that  the  Board  clarify  that  if  a  hank  does 
not  have  a  cut-off  hour  prior  to  its 
closing,  it  need  not  disclose  a  cut-off 
hour.  The  introductory  commentary  to 
the  models  has  been  modified 
accordingly,  as  has  the  commentary  to 
§  229.16(b),  as  discussed  above. 

Civil  liability.  Banks  that  use  earlier 
versions  of  the  models  are  protected 
from  civil  liability  under  §  229.21(e),  but 
are  encouraged  to  use  new  versions 
when  reordering  or  reprinting  syppUes. 

m.  Final  Regulatory  Flexibility 
Analysis 

Two  of  the  three  requirements  of  a 
final  regulatory  flexibility  analysis  (5 
U.S.C.  604),  (1)  a  succinct  statement  of 
the  need  for  and  the  objectives  of  the 
rule  and  (2)  a  summary  of  the  issues 
raised  by  the  public  comments,  the 
agency's  assessment  of  the  issues,  and  a 
statement  of  the  changes  made  in  the 
Hnal  rule  in  response  to  the  comments, 
are  discussed  above.  The  third 
requirement  of  a  ffnal  regulatory 
flexibility  analysis  is  a  description  of 
significant  alternatives  to  the  rule  that 
would  minimize  the  rule's  economic 
impact  on  small  entities  and  reasons 
why  the  alternatives  were  rejected. 

Ine  final  amendments  will  apply  to 
all  depository  institutions,  regardless  of 
size,  and  represent  relatively  small 
changes  to  the  existing  rule.  The 
amendments  should  not  have  a  negative 
economic  impact  on  small  institutions, 
and,  therefore,  there  were  no  significant 
alternatives  that  would  have  minimized 
the  economic  impact  on  those 
institutions.  The  amendments  will 
clarify  rights  and  duties  of  depository 
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institutions  and,  in  some  cases,  reduce 
economic  burden  on  all  aff^ected 
entities. 

IV.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  rule  under  the  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget. 

The  collection  of  information 
requirements  amended  in  this  rule  are 
found  in  12  CFR  229.13,  229.16(c), 
229.34(f),  229.36(e),  and  Appendix  C. 
This  information  is  intended  to  alert 
consimiers  about  their  financial 
institutions'  checkhold  poUcies  and  to 
help  prevent  unintentional  (and  costly) 
overdrafts.  The  respondents  are  for- 
profit  financial  institutions,  including 
small  businesses.  The  Board's 
Regulation  CC  applies  to  all  types  of 
depository  institutions,  not  just  state 
member  banks.  However,  luider 
Paperwork  Reduction  Act  regiilations. 
the  Federal  Reserve  accounts  for  the 
burden  of  the  paperwork  associated 
with  the  regulation  only  for  state 
member  banks.  Any  estimates  of  * 
paperwork  biuxlen  for  institutions  other 
than  state  member  banks  that  would  be 
affected  by  the  amendments  would  be 
provided  by  the  federal  agency  or 
agencies  that  supervise  those  leaders. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  it  displays  a  currently 
valid  OMB  control  munber.  The  OMB 
control  number  is  7100-0235. 

The  amendments  are  not  expected  to 
change  the  ongoing  annual  burden.  The 
estimated  burden  per  response  ranges 
from  3  minutes  (for  a  notice  of 
exception,  a  case-by-case  hold  notice,  or 
a  notice  to  a  potential  new  customer  oi 
to  any  person  upon  request)  to  20  hours 
for  notices  of  changes  in  policy.  There 
are  1 ,042  state  member  banks  and  an 
average  frequency  of  3,314  responses 
per  respondent  each  year.  The  total 
amoimt  of  annual  burden  is  estimated  to 
be  183.711  hours.  Based  on  an  hourly 
cost  of  $20,  the  annual  cost  to  the  public 
is  estimated  to  be  $3,674,220.  There  is 
not  estimated  to  be  any  annual  cost 
burden  over  the  annual  hour  burden. 

Additionally,  the  Federal  Reserve 
estimated  that  there  would  be  associated 
capital  or  start  up  cost  in  the  amount  of 
$80  per  bank  for  revising  the  notices  to 
conform  with  the  new  model 
availability  poUcy  disclosures,  clauses, 
and  notices  when  a  bank  exhausts  its 
cuirrent  supply.  The  Board  received  one 
comment  from  a  commercial  bank 
which  pointed  out  that  "many  financial 
institutions  deUver  these  disclosures  to 


their  customers  either  in  pre-printed 
format,  with  other  account  rules  or 
information,  or  in  computer  format. 
This  conmienter  further  stated  that  "in 
terms  of  creatio^i  of  documents,  review 
and  final  drafting,  printing  and  forms 
destruction,  the  costs  of  the  revisions 
.  .  .  will  exceed  $10,000  for  large 
financial  institutions."  The  notice  of 
proposed  ndemaking  stated  on  page 
27806  that  "banks  that  use  earUer 
versions  of  the  model  forms  would  be 
protected  from  civil  Uabihty  under 
§  229.21(e),  but  would  be  encouraged  to 
use  new  vereions  when  reordering  or 
reprinting  new  suppUes."  This  final  rule 
makes  the  same  statement  in  the 
"Supplementary  Information"  section, 
before  the  section-by-section  analysis. 
The  regulation  does  not  require 
destruction  or  disposal  of  any  notices 
CTurently  Lrs  use.  "The  $80  cost  estimate 
is  intended  to  represent  only  the  costs 
associated  with  complying  with  the 
revisions  to  disclosiue  requirements  in 
the  regulation,  not  the  cost  of  complying 
with  the  regulation  on  an  on-going 
basis.  Since,  as  the  commenter  pointed 
out,  the  Board's  revision  of  twelve 
model  disclosures  will  cause  many 
financial  institutions  to  revise  more 
than  twelve  of  its  disclosures,  forms, 
and  computer  programs,  the  Board  is 
revising  its  estimate  of  the  one-time  cost 
of  complying  with  the  revisions  to  $400 
per  state  member  bank,  for  a  total  of 
$416,800. 

Because  the  notices  are  not  provided 
to  the  Federal  Reserve,  no  issue  of 
confidentiaUty  under  the  Freedom  of 
Information  Act  arises.  The  disclosure 
of  information  to  consumers  with  regard 
to  the  availabihfy  of  funds  is  available 
to  the  puUic.  The  account  information 
regarding  the  availabilify  of  funds  in  an 
individual's  account  is  confidential 
between  the  institution  and  the 
consumer. 

The  Federal  Reserve  has  a  continuing 
interest  in  the  public's  opinions  of  our 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to:  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  N.W., 
Washington,  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0235),  Washington,  DC  20503. 

List  (rfSnbiects  in  12  CFR  Part  229 

Banks,  banking,  Federal  Reserve 
System,  Reporting  and  recordkeeping 
requirements.   • 


For  the  reasons  set  forth  in  the 
preamble,  12  CFR  Part  229  is  amended 
as  set  forth  below: 

PART  229— AVAILABILITY  OF  FUNDS 
AND  COLLECTION  OF  CHECKS 
(REGULATION  CC) 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  4001  et  seq. 

2.  hi  §  229.2,  the  first  sentence  in 
paragraph  (e)  concluding  text  is  revised, 
paragraph  (s)  is  revised,  paragraph  (pp) 
is  redesignated  as  paragraph  (qq),  and  a 
new  paragraph  (pp)  is  added  to  read  as 
follows: 

§229.2    DeflnitkMis. 

•  •         •         •        • 

(e)*  *  * 
For  purposes  .of  subpart  C  of  this  part 
and,  in  coimection  therewith,  this 
subpart  A,  the  term  bank  also  includes 
any  person  engaged  in  the  business  of 
banking,  as  well  as  a  Federal  Reserve 
Bank,  a  Federal  Home  Loan  Bank,  and 
a  state  or  unit  of  general  local 
government  to  the  extent  that  the  state 
or  unit  of  general  local  government  acts 
as  a  paying  bank.  *  *  * 

•  •        •        •        • 

(s)  Local  paying  bank  means  a  paying 
bank  that  is  located  in  the  same  check- 
processing  region  as  the  physical 
location  of  the  branch,  contractual 
branch,  or  proprietary  ATM  of  the 
depositary  bank  in  which  that  check 
was  deposited. 

(pp)  Contmctual  branch,  with  respect 
to  a  bank,  meansd  branch  of  another 
bank  that  accepts  a  deposit  on  behalf  of 
the  first  bank. 

•  *        •        •        • 

3.  Section  229.13  is  amended  as 
follows: 

a.  In  paragraphs  (g)(1)  introductory 
text  and  (g)(l)(ii)(A),  the  phrase 
"paragraphs  (b)  through  (f)"  is  revised  to 
read  "paragraphs  (b)  through  (e)"; 

b.  Paragraphs  (g)(l)(i)(B)  and 
(g)(l)(i){E)  are  revised; 

c.  Paragraph  (g)(l)(ii)(B)  is  removed 
and  the  paragraph  designation 
(g)(l)(iiKA)  is  removed; 

d.  Paragraph  (g)(4]  is  redesignated  as 
{Muagraph  (g)(5)  and  new  paragraph 
(g)(4)  is  added;  and 

e.  Paraoaph  (h)(4)  is  revised. 
The  addition  and  revisions  read  as 

follows: 

f  229.13    Exoaf»tien«. 

•  •        *        •        • 

(g)  Notice  of  exception — (1)  *  *  * 

(i)*  •  • 

(B)  The  date  of  the  deposit; 
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(E)  The  time  period  within  which  the 
funds  will  be  available  for  withdrawal. 

•        •        •        *        • 

(4)  Emergency  conditions  exception 
notice.  When  a  depositary  bank  extends 
the  time  when  funds  will  be  available 
for  withdrawal  based  on  the  application 
of  the  emergency  conditions  exception 
contained  in  paragraph  (f)  of  this 
section,  it  must  provide  the  depositor 
with  notice  in  a  reasonable  form  and 
within  a  reasonable  time  given  the 
circiimstances.  The  notice  shall  include 
the  reason  the  exception  was  invoked 
and  the  time  period  within  which  funds 
shall  be  made  available  for  withdrawal, 
unless  the  depositary  bank,  in  good 
faith,  does  not  know  at  the  time  the 
notice  is  given  the  duration  of  the 
emergency  and,  consequently,  when  the 
hinds  must  be  made  available.  The 
depositary  bank  is  not  required  to 
provide  a  notice  if  the  funds  subject  to 
the  exception  become  available  before 
the  notice  must  be  sent. 


(h)  Availability  of  deposits  subject  to 
exceptions.  •   •   • 

(4)  For  the  purposes  of  this  section,  a 
"reasonable  period"  is  an  extension  of 
up  to  one  business  day  for  checks 
described  in  S229.10(c)(l)(vi).  five 
business  days  for  checks  described  in 
§  229.12(b)  (1)  through  (4),  and  six 
business  days  for  checks  described  in 
S  229.12(c)  (1)  and  (2)  or  §  229.12(f).  A 
longer  extension  may  be  reasonable,  but 
the  bank  has  the  burden  of  so 
establishing. 

4.  Section  §  229.16(c)(2)(i)(B)  is 
revised  to  read  as  follows: 

f  229.16    Spacfflc  availability  policy 
dtodoaure. 

•        •        •        •        * 

(c)  Longer  delays  on  a  case-by-case 
basis.  •  •  • 

(2)*   •   Mi)'   •   * 

(B)  The  date  of  the  deposit: 

5.  In  §  229.19.  paragraph  (a)(1)  and  the 
first  sentence  of  paragraph  (a)(5)(ii)  are 
revised  to  reqd  as  follows: 

f  229.19    Miacnilanaou*. 

(a)'  '  • 

(1)  Funds  deposited  at  a  staffed 
facility,  ATM,  or  contractual  branch  are 
considered  deposited  when  they  are 
received  at  the  staged  facihty.  ATM,  or 
contractual  branch; 


(5)*   •   • 

(ii)  After  a  cut-off  hour  set  by  the 
depositary  bank  for  the  receipt  of 
deposits  of  2:00  p.m.  or  later,  or,  for  the 
receipt  of  deposits  at  ATMs,  contractual 


branches,  or  off-premise  facilities,  of 
12:00  noon  or  later.  *   *   * 

•  •         •         •        * 

6.  In  8  229.30,  paragraph  (c)  is  revised 
to  read  as  follows: 

$  229.30    Paying  l>ank's  responsibility  for 
return  of  ctiacks. 

•  •        •        •     •  • 

(c)  Extension  of  deadline.  The 
deadline  for  return  or  notice  of 
nonpayment  under  the  U.CC.  or 
Regulation  J  (12  CFR  part  210),  or 
§  229.36(0(2)  is  extended  to  the  time  of 
dispatch  of  such  return  or  notice  of 
nonpayment  where  a  paying  bank  uses 
a  means  of  delivery  that  would 
ordinarily  result  in  receipt  by  the  bank 
to  which  it  is  sent — 

(1)  On  or  before  the  receiving  bank's 
next  banking  day  following  the 
otherwise  applicable  deadline,  for  all 
deadlines  other  than  those  described  in 
paragraph  (c)(2)  of  this  section;  this 
deadline  is  extended  further  if  a  paying 
bank  uses  a  highly  expeditious  means  of 
transportation,  even  if  this  means  of 
transportation  would  ordinarily  result 
in  delivery  after  the  receiving  bank's 
next  banking  day;  or 

(2)  Prior  to  the  cut-off  hour  for  the 
next  processing  cycle  (if  sent  to  a 
returning  bank),  or  on  the  next  banking 
day  (if  sent  to  the  depositary  bank),  for 
a  deadline  falling  on  a  Saturday  that  is 
a  banking  day  (as  defined  in  the 
applicable  U.CC.)  for  the  paying  bank. 

•  •         •         •        • 

7.  In  §  229.34.  the  section  heading  and 
paragraph  (c)(4)  are  revised  and  a  new 
paragraph  (f)  is  added  to  read  as  follows: 

1229.34    Warrantias. 

•  *         *         «        * 

(c)  Warmnty  of  settlement  amount, 
encoding,  and  offset.  •   •   • 

***** 

(4)  If  a  bank  settles  with  another  bank 
for  checks  presented,  or  for  returned 
checks  for  which  it  is  the  depositary 
bank,  in  amount  exceeding  the  total 
amount  of  the  checks,  the  setthng  bank 
may  set  off  the  excess  settlement 
amount  against  subsequent  settlements 
for  checks  presented,  or  for  returned 
checks  for  which  it  is  the  depositary 
bank,  that  it  receives  from  the  other 
bank. 

•  *        •        •        • 

(f)  Notice  of  claim.  Unless  a  claimant 
gives  notice  of  a  claim  for  breach  of 
warranty  under  this  section  to  the  bank 
that  made  the  warranty  within  30  days 
after  the  claimant  has  reason  to  know  of 
the  breach  and  the  identity  of  the 
warranting  bank,  the  warranting  bank  is 
discharged  to  the  extent  of  any  loss 
caused  by  the  delay  in  giving  notice  of 
the  claim.  * 


8.  In  §  229.36,  the  heading  and  the  last 
sentence  of  paragraph  (c)  and  paragraph 
(e)(l)(ii)  are  revised  to  read  as  follows: 

§  229.36    Presentment  and  issuance  of 
ctiecks. 

***** 

(c)  Electronic  presentment.  *  *  *  An 
electronic  presentment  agreement  may 
not  extend  return  times  or  otherwise 
vary  the  requirements  of  this  part  with 
respect  to  parties  interested  in  the  check 
that  are  not  party  to  the  agreement. 
***** 

(e)  Issuance  of  payable-through 

checks. 
(D*   *   * 

(ii)  The  words  "payable  through" 
followed  by  the  name  of  the  payable- 
through  bank. 

**.*** 

9.  In  §  229.39,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  229.39    Insolvency  of  bank. 

***** 

(b)  Preference  against  paying  or 
depositary  bank.  If  a  paying  bank  finally 
pays  a^eck,  or  if  a  depositary  bank 
becomes  obligated  to  pay  a  returned 
check,  and  suspends  payment  without 
making  a  settlement  for  the  check  or 
returned  check  with  the  prior  tiank  that 
is  or  becomes  final,  the  prior  bank  has 
a  preferred  claim  against  the  paying 
bank  or  the  depositary  bank. 
***** 

10.  Section  229.42  is  revised  to  read 
as  follows: 

1229.42    Exclusions. 

The  expeditious-return  (§§  229.30(a) 
and  229.31(a)),  notice-of-nonpayment 
(§  229.33),  and  same-day  settlement 
(§  229.36(f))  requirements  of  this  subpart 
do  not  apply  to  a  check  drawn  upon  the 
United  States  Treasury,  to  a  U.S.  Postal 
Service  money  order,  or  to  a  check 
drawn^on  a  state  or  a  unit  of  general 
local  government  that  is  not  payable 
through  or  at  a  bank. 

11.  A -new  §  229.43  is  added  to  read 
as  follows: 

S  229.43    Cttacks  payabta  in  Guam, 
American  Samoa,  and  tha  Nortt>am  Mariana 

(a)  Definitions.  The  definitions  in 
§  229.2  apply  to  this  section,  unless 
otherwise  noted.  In  addition,  for  the 
purposes  of  this  section — 

(1)  Pacific  island  bank  means  an 
office  of  an  institution  that  would  be  a 
bank  as  defined  in  §  229.2(e)  but  for  the 
fact  that  the  office  is  located  in  Guam, 
American  Samoa,  or  the  Northern 
Mariana  Islands; 

(2)  Pacific  island  check  means  a 
demand  drai^  drawn  on  or  payable 


through  or  at  a  Pacific  island  bank, 
which  is  not  a  check  as  defined  in 
§229.2(k). 

(b)  Rules  applicable  to  Pacific  island 
checks.  To  the  extent  a  bank  handles  a 
Pacific  island  check  as  if  it  were  a  check 
defined  in  §  229. 2(k),  the  bank  is  subject 
to  the  following  sections  of  this  part 
(and  the  word  "check"  in  each  such 
section  is  construed  to  include  a  Pacific 
island  check) — 

(1)  §  229.31.  except  that  the  returning 
bank  is  not  subject  to  the  requirement  to 
return  a  Pacific  island  check  in  an 
expeditious  manner; 

(2)  §229.32: 

(3)  §  229.34(c)(2),  (c)(3).  (d).  and  (e); 

(4)  §  229.35;  for  purposes  of 

§  229.35(c).  the  Pacific  island  bank  is 
deemed  to  be  a  bank; 

(5)  §  229.36(d); 

(6)  §229.37; 

(7)  §  229.38(a)  and  (c)  through  (h); 

(8)  §  229.39(a),  (b),  (c)  and  (e);  and 

(9)  §§  229.40  through  229.42. 
12.  Appendix  C  to  Part  229  is 

amended  as  follows: 

a.  The  apptendix  heading  is  revised; 

b.  The  introductory  text  is  revised; 

c.  The  heading  above  the  contents 
listing  for  models  C-1  through  C-5  is 
revised; 

d.  A  new  item  is  added  to  the  end  of 
the  contents  listing  for  Model  Clauses; 

e.  The  heading  immediately  above 
model  policy  disclosure  "C-1 — Next- 
day  availability"  is  revised;  and 

f.  Model  Availability  Policy 
Disclosures  C-1  through  C-5,  Model 
Clauses  C-9  and  C-10,  and  Model 
Notices  C-12  through  C-16  are  revised, 
and  a  new  Model  Clause  C-llA  is 
added. 

The  revisions  and  additions  read  as 
follows: 

Appendix  C  to  Part  229— Model 
Availability  Policy  Disclosures, 
Clauses,  and  Notices 

This  Appendix  contains  model  availability 
policy  disclosures,  clauses,  and  notices  to 
facilitate  compliance  with  tlie  disclosure 
requirements  of  Regulation  CX3  (12  CFR  Part 
229).  Although  use  of  these  models  is  not 
required,  banks  using  them  pro[>erly  to  make 
disclosures  required  by  the  Regulation  CC  are 
deemed  to  be  in  compliance. 

Model  Availability  Policy  Disclosures 

•         *         •         •         • 

Model  Clauses 


C-1  lA    Availability  of  Funds  Deposited  at 
Other  Locations 


Model  Availability  Policy  Disclosures 
C-1 — Next-Day  Availability 
Your  Ability  to  Withdraw  Flinds 

Our  policy  is  to  make  funds  from  your  cash 
and  check  de(>osits  available  to  you  on  the 
first  business  day  after  the  day  we  receive 
your  deposit.  Electronic  direct  deposits  will 
he  available  on  the  day  we  receive  the 
deposit  Once  the  funds  are  available,  you 
can  withdraw  them  in  cash  and  we  will  use 
them  to  pay  checks  that  you  have  written. 

For  determining  the  availability  of  your 
deposits,  every  day  is  a  business  day.  except 
Saturdays,  Sundays,  and  federal  holidays.  If 
you  make  a  deposit  t)efore  [time  of  day)  on 
a  business  day  that  we  are  open,  we  will 
consider  that  day  to  be  the  day  of  your 
deposit  However,  if  you  make  a  deposit  after 
(time  of  day)  or  on  a  day  we  are  not  opten, 
we  will  consider  that  the  depxtsit  was  made 
on  the  next  business  day  we  are  of>en. 

C-2— Next-day  availability  and  §  229.13 
exceptions 

Your  Ability  to  Withdraw  Funds 

Our  policy  is  to  make  hmds  from  your  cash 
and  check  deposits  available  to  you  on  the 
first  business  day  after  the  day  we  receive 
your  deposit  Electronic  direct  deposits  will 
be  available  on  the  day  we  receive  the 
deposit  Once  they  are  available,  you  can 
withdraw  the  funds  in  cash  and  we  will  use 
the  funds  to  pay  checks  that  you  have 
written. 

For  determining  the  availability  of  your 
deposits,  every  day  is  a  business  day,  except 
Saturdays,  Sundays,  and  federal  holidays.  If 
you  make  a  deposit  before  (time  of  day)  on 
a  business  day  that  we  are  of>en,  we  yvill 
consider  that  day  to  be  the  day  of  your 
deposit  However,  if  you  make  a  dep>osit  after 
(time  of  day)  or  on  a  day  we  are  not  open, 
we  will  consider  that  the  dep>osit  was  made 
on  the  next  business  day  we  are  open. 

Longer  Delays  May  Apply 

Funds  you  deposit  by  check  may  l>e 
delayed  for  a  longer  period  under  the 
following  circumstances: 

•  We  l)elieve  a  check  you  deposit  will  not 
be  paid. 

•  You  deposit  checks  totaling  more  than 
SS.OOO  on  any  one  day. 

•  You  redeposit  a  check  that  has  l>een 
returned  unpaid. 

•  You  have  overdrawn  your  account 
repeatedly  in  the  last  six  months. 

•  There  is  an  emergency,  such  as  failure  of 
computer  or  conununications  equipment. 

We  will  notify  you  if  we  delay  your  ability 
to  withdraw  funds  for  any  of  these  reasons, 
and  we  will  tell  you  when  the  funds  will  be 
available.  They  will  generally  be  available  no 
later  than  the  (number)  business  day  after  the 
day  of  your  deposit. 

Special  Rules  for  New  Accounts 

If  you  are  a  new  customer,  the  following 
special  rules  will  apply  during  the  first  30 
days  your  account  is  open. 

Funds  from  electronic  direct  deposits  to 
your  account  will  be  available  on  the  day  we 
receive  the  depmsit.  Funds  from  deposits  of 
cash,  wire  transfers,  and  the  first  S5,000  of 
a  day's  total  deposits  of  cashier's,  certified. 


teller's,  traveler's,  and  federal,  state  and  local 
government  checks  will  be  available  on  the 
first  business  day  after  the  day  of  your 
deposit  if  the  deposit  meets  certain 
conditions.  For  example,  the  checks  must  be 
payable  to  you  (and  you  may  have  to  use  a 
special  deposit  slip).  The  excess  over  $5,000 
will  he  available  on  the  ninth  business  day 
after  the  day  of  your  deposit.  If  your  deposit 
of  these  checks  (other  than  a  U.S.  Treasury 
check)  is  not  made  in  person  to  one  of  our 
employees,  the  first  55,000  will  not  he 
available  until  the  second  business  day  after 
the  day  of  your  deposit. 

Funds  from  all  other  check  deposits  will  he 
available  on  the  (number)  business  day  after 
the  day  of  your  deposit. 

C-3 — Next-Day  Availability,  Case-by-Case 
Holds  to  Statutory  Limits,  and  §  229.13 
Exceptions 

Your  Ability  To  Withdraw  Funds 

Our  policy  is  to  make  funds  from  your  cash 
and  check  deptosits  available  to  you  on  the 
first  business  day  after  the  day  we  receive 
your  deposit  Electronic  direct  deposits  will 
he  available  on  the  day  we  receive  the 
deposit  Once  they  are  available,  you  can 
withdraw  the  funds  in  cash  and  we  will  use 
the  funds  to  pay  checks  that  you  have 
written. 

For  determining  the  availability  of  your 
deposits,  every  day  is  a  business  day,  except 
Saturdays,  Sundays,  and  federal  holidays.  If 
you  make  a  deposit  heiore  (time  of  day)  on 
a  business  day  that  we  are  open,  we  will 
consider  that  day  to  tie  the  day  of  your 
deposit  However,  if  you  make  a  deposit  after 
(time  c/ day)  or  on  a  day  we  are  not  open, 
we  will  consider  that  the  deposit  was  made 
on  the  next  business  day  we  are  open. 

Longer  Delays  May  Apply 

In  some  cases,  we  will  not  make  all  of  the 
funds  that  you  deposit  by  check  available  to 
you  on  the  first  business  day  after  the  day  of 
your  deposit.  Depending  on  the  type  of  check 
that  you  deposit,  funds  may  not  be  available 
until  the  fifih  business  day  after  the  day  of 
your  deposit  The  first  SlOO  of  your  deposits, 
however,  may  l>e  available  on  the  first 
business  day. 

If  we  are  not  going  to  make  all  of  the  funds 
from  your  deposit  available  on  the  first 
business  day,  we  will  notify  you  at  the  time 
you  make  your  deposit.  We  will  also  tell  you 
"when  the  funds  will  he  available.  If  your 
deposit  is  not  made  directly  to  one  of  our 
employees,  or  if  we  decide  to  take  this  action 
after  you  have  left  the  premises,  we  will  mail 
you  the  notice  by  the  day  after  we  receive 
your  deposit 

If  you  will  need  the  funds  from  a  deposit 
ri^t  away,  you  should  ask  us  when  the 
funds  will  tie  available. 

In  addition,  funds  you  dep)osit  by  check 
may  be  delayed  for  a  longer  period  under  the 
following  circmnstances: 

•  We  believe  a  check  you  deposit  will  not 
twpaid. 

•  You  deposit  checks  totaling  more  than 
SS.OOO  on  any  one  day. 

•  You  redeposit  a  check  that  has  heen 
returned  unpaid. 

•  You  have  overdrawn  your  account 
repieatedly  in  the  last  six  months. 
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•  There  is  an  emergency,  such  as  fiailure  of 
computer  or  communications  equipment 

We  will  notify  you  if  we  delay  your  ability 
to  withdraw  funds  for  any  of  these  reasons, 
and  we  will  tell  you  when  the  funds  will  be 
available.  They  will  generally  be  available  no 
later  than  the  (number)  business  day  af^er  the 
day  of  your  deposit. 

Special  Rules  for  New  Accounts 

If  you  are  a  new  customer,  the  following 
special  rules  will  apply  during  the  first  30 
days  your  account  is  of>en. 

Funds  from  electronic  direct  deposits  to 
your  account  will  be  available  on  the  day  we 
receive  the  deposit.  Funds  from  deposits  of 
cash,  wire  transfers,  and  the  first  S5.000  of 
a  day's  total  deposits  of  cashier's,  certified, 
teller's,  traveler's,  and  federal,  state  and  local 
government  checks  will  be  available  on  the 
first  business  day  after  the  day  of  your 
deposit  if  the  deposit  meets  certain 
conditions.  For  example,  the  checks  must  be 
payable  to  you  (and  you  may  have  to  use  a 
special  deposit  slip).  The  excess  over  $5,000 
will  be  available  on  the  ninth  business  day 
after  the  day  of  your  deposit.  If  your  deposit 
of  these  checks  (other  than  a  U.S.  Treasury 
check)  is  not  made  in  (>erson  to  one  of  our 
employees,  the  first  S5.000  will  not  be 
available  until  the  second  business  day  after 
the  day  of  yoiu-  deposit. 

Funds  from  all  other  check  deposits  will  be 
available  on  the  (numi>er)  business  day  after 
the  day  of  your  deposit. 


C-4— Holds  to  Statutory  Limits  On  All 
Deposits  (Includes  Chart) 

Your  Ability  To  Withdraw  Funds 

Our  policy  is  to  delay  the  availability  of 
funds  from  your  cash  and  check  dep)osits. 
During  the  delay,  you  may  not  withdraw  the 
funds  in  cash  and  we  will  not  use  the  funds 
to  pay  checks  that  you  have  written. 

Determining  the  Availability  of  a  Deposit 

The  length  of  the  delay  is  counted  in 
business  days  from  the  day  of  your  deposit. 
Every  day  is  a  business  day  except  Saturdays, 
Sundays,  and  federal  holidays.  If  you  make 
a  deposit  before  [time  of  day)  on  a  business 
day  that  we  are  open,  we  will  consider  that 
day  to  be  the  day  of  your  deposit.  However, 
if  you  make  a  deposit  after  [time  of  day)  or 
on  a  day  we  are  not  open,  we  will  consider 
that  the  deposit  was  made  on  the  next 
business  day  we  are  open. 

The  length  of  the  delay  varies  depending 
on  the  type  of  deposit  and  is  explained 
below. 

Same-Day  Availability 

Funds  from  electronic  direct  deposits  to 
your  account  will  be  available  on  the  day  we 
receive  the  deposit. 

Next-Day  Availability 

Funds  from  the  following  deposits  are 
available  on  the  first  business  day  after  the 
day  of  your  deposit: 


•  U.S.  Treasury  checks  that  are  payable  to 
you. 

•  Wire  transfers. 

•  Checks  drawn  on  [bank  name)  [unless 
[any  limitations  related  to  branches  in 
different  states  or  check  processing  regions)). 

If  you  make  the  deptosit  in  person  to  one 
of  our  employees,  funds  &t)m  the  following 
deposits  are  also  available  on  the  first 
business  day  after  the  day  of  your  deposit: 

•  Cash. 

•  State  and  local  government  checks  that 
are  payable  to  you  |if  you  use  a  special 
deposit  slip  available  from  {where  deposit 
slip  may  be  obtained)]. 

•  Cashier's,  certified,  and  teller's  checks 
that  are  payable  to  you  (if  you  use  a  special 
deposit  slip  available  from  [where  deposit 
slip  may  be  obtained)]. 

•  Federal  Reserve  Bank  checks.  Federal 
Home  Loan  Bank  checks,  and  postal  money 
orders,  if  these  items  are  {payable  to  you. 

If  you  do  not  make  your  deposit  in  person 
to  one  of  our  employees  (for  example,  if  you 
mail  the  def>osit),  funds  from  these  deposits 
will  be  available  on  the  second  business  day 
after  the  day  we  receive  your  de(K>sit. 

Other  Check  Deposits 

To  find  out  when  funds  fitim  other  check 
deposits  will  be  available,  look  at  the  first 
four  digits  of  the  routing  number  on  the 
check: 

BILLMG  COM  ttlO-OI-P 
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Personal  Check 


Pay  to  the 
order  of 


19 


dollars 


(Bank  name  and 
Location) 


123456789 


0000000000  000 


Routing  number 


Business  Check 


Name  of  Company 
Address,   City,    State 

Pay  to  the 
order  of 

19 
1    S 

dollars 

(Bank  name  and 
Location) 

000000000 

123456789 

0000000000   000 

' ■ Routing  number 

BILUNQ  CODE  tZIO-OI-C 

Some  checks  are  marked  "payable 
through"  and  have  a  four-or  nine-digit 
number  nearby.  For  these  checks,  use  this 
four-digit  number  (or  the  first  four  digits  of 


the  nine-digit  number),  not  the  routing 
number  on  the  bottom  of  the  check,  to 
determine  if  these  checks  are  local  or 
nonlocal.  Once  you  have  determined  the  first 


four  digits  of  the  routing  number  (1234  in  the 
examples  above],  the  following  chart  will 
show  you  when  funds  from  the  check  will  be 
available: 


First  four  digits  from  routing 
number 

When  fufxJs  are  available 

When  funds  are  available  if  a  de- 
posit is  made  on  a  Monday 

(local  numbersl 

$100  on  the  first  business  day  after  the  day  of  your  deposit 

Remaining  funds  on  the  second  business  day  after  the  day  of  your  de- 
posit. 

$100  on  the  first  business  day  after  the  day  of  your  deposit 

Remaining  funds  on  the  fifth  business  day  after  the  day  of  your  deposit 

Tuesday. 
Wednesday. 

Tuesday. 

Monday  of  the  following  week. 

AH  other  numbers 

If  you  deposit  both  categories  of  checks, 
SlOO  from  the  checks  will  be  available  on  the 
first  business  day  after  the  day  of  your 
deposit,  not  $100  from  each  category  of 
check. 

Longer  Delays  May  Apply 

Funds  you  deposit  by  check  may  be 
delayed  for  a  longer  period  under  the 
following  circumstances: 

•  We  believe  a  check  you  deposit  will  not 
be  paid. 

•  You  deposit  checks  totaling  more  than 
$5,000  on  any  one  day. 

•  You  redeposit  a  check  that  has  been 
returned  unpaid. 


•  You  have  overdrawn  your  account 
re{}eatedly  in  the  last  six  months. 

•  There  is  an  emergency,  such  as  foilure  of 
computer  or  communications  equipment. 

We  will  notify  you  if  we  delay  your  ability 
to  withdraw  funds  for  any  of  these  reasons, 
and  we  will  tell  you  when  the  funds  will  be 
available.  They  will  generally  be  available  no 
later  than  the  (number)  business  day  after  the 
day  of  your  defkosit. 

Sp>ecial  Rules  for  New  Accounts 

If  you  are  a  new  customer,  the  following 
special  rules  will  apply  during  the  first  30 
days  your  account  is  open. 

Funds  bom  electronic  direct  deposits  to 
your  account  will  be  available  on  the  day  we 


receive  the  deposit.  Funds  from  deftosits  of 
cash,  wire  transfers,  and  the  first  $5,000  of 
a  day's  total  deposits  of  cashier's,  certified, 
teller's,  traveler's,  and  federal,  state  and  local 
govenunent  checks  will  be  available  on  the 
first  business  day  after  the  day  of  your 
deposit  if  the  deposit  meets  certain 
conditions.  For  example,  the  checks  must  be 
payable  to  you  (and  you  may  have  to  use  a 
special  deposit  slip).  The  excess  over  $5,000 
will  be  available  on  the  ninth  business  day 
after  the  day  of  your  def>osit.  If  your  def>osit 
of  these  checks  (other  than  a  U.S.  Treasury 
check)  is  not  made  in  f>erson  to  one  of  our 
employees,  the  first  $5,000  will  not  be 


IMI 
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available  until  the  second  business  day  after 
the  day  of  your  dep>osit. 

Funds  from  all  other  check  deposits  will  be 
available  on  the  [number]  business  day  after 
the  day  of  your  deposit. 

C-5 — Holds  to  Statutory  Limits  on  All 
Deposits 

Your  Ability  To  Withdraw  Funds 

Our  policy  is  to  delay  the  availability  of 
funds  from  your  cash  and  check  deposits. 
During  the  delay,  you  may  not  withdraw  the 
funds  in  cash  and  we  will  not  use  the  funds 
to  pay  checks  that  you  have  written. 

Determining  the  Availability  of  a  Deposit 

The  length  of  the  delay  is  counted  in 
business  days  from  the  day  of  your  deposit. 
Every  day  is  a  business  day  except  Saturdays. 
Sundays,  and  federal  holidays.  If  you  make 
a  deposit  before  [time  of  day)  on  a  business 
day  that  we  are  open,  we  will  consider  that 
day  to  be  the  day  of  your  deposit  However, 
if  you  make  a  deposit  after  [time  of  day)  or 
on  a  day  we  are  not  open,  we  will  consider 


Personal  Check 


that  the  deposit  was  made  on  the  next 
business  day  we  are  open. 

The  length  of  the  delay  varies  depending 
on  the  type  of  dep)Osit  and  is  explained 
below. 

Same-Day  Availability 

Funds  from  electronic  direct  deposits  to 
your  account  will  be  available  on  the  day  we 
receive  the  deposit 

Next-Day  Availability 

Funds  from  the  following  deposits  are 
available  on  the  first  business  day  after  the 
day  of  your  deposit: 

•  U.S.  Treasury  checks  that  are  payable  to 
you. 

•  Wire  transfers. 

•  Checks  drawn  on  [bank  name)  [unless 
[any  limitations  related  to  branches  in 
different  states  or  check  processing  regions)). 

If  you  make  the  deposit  in  person  to  one 
of  our  employees,  funds  from  the  following 
deposits  are  also  available  on  the  first 
business  day  after  the  day  of  your  deposit: 

•  Cash. 


•  State  and  local  govenunent  checks  that 
are  payable  to  you  (if  you  use  a  special 
deposit  slip  available  from  [where  deposit 
slip  may  be  obtained]]. 

•  Cashier's,  certified,  and  teller's  checks 
that  are  payable  to  you  (if  you  use  a  S{>ecial 
deposit  slip  available  &t>m  [where  deposit 
slip  may  bUe  obtained]]. 

•  Federal  Reserve  Bank  checks,  Federal 
Home  Loan  Bank  checks,  and  postal  money 
orders,  if  these  items  are  [>ayable  to  you. 

If  you  do  not  make  your  deposit  in  person 
to  one  of  our  employees  (for  example,  if  you 
mail  the  deptosit).  funds  from  these  deposits 
will  be  available  on  the  second  business  day 
after  the  day  we  receive  your  deptosit. 

Other  Check  Deposits 

The  delay  for  other  check  deposits  depends 
on  whether  the  check  is  a  local  or  a  nonlocal 
check.  To  see  whether  a  check  is  a  local  or 
a  nonlocal  check,  look  at  the  routing  number 
on  the  check: 

BILUNa  CODE  6310-01-^ 


Pay  to  the 
order  of 


19 


I  $. 


(Bank  name  and 
Location) 


dollars 


123456789 


0000000000  000 


Routing  number 


Business  Check 


Name  of  Conpany 
Address,  City,  State 

Pay  to  the 
order  of 


19 


(Bank  name  and 
Location) 


J  $ 

dollars 


000000000 


123456789 


0000000000  000 


Routing  number 


■UMQCOOC  B1«-t1-C 

If  the  first  four  digits  of  the  routing  number 
(1234  in  the  examples  above)  are  [list  of  local 
numbers),  then  the  check  is  a  local  check. 
Otherwise,  the  check  is  a  nonlocal  check. 
Some  checks  are  marked  "payable  through" 
and  have  a  f6ur-<x'  nine-digit  number  neaai>y. 
For  these  chacks.  use  the  four-digit  number 


(or  the  first  four  digits  of  the  nine-digit 
number),  not  the  routing  number  on  the 
bottom  of  the  check,  to  determine  if  these 
checks  are  local  or  nonlocal.  Our  policy  is  to 
make  funds  from  local  and  nonlocal  checks 
available  as  follows. 

1.  Local  checks.  The  first  SlOO  from  a 
deposit  of  local  checks  will  be  available  on 


the  first  business  day  after  the  day  of  your 
deposit  The  remaining  funds  will  be 
available  on  the  second  business  day  after  the 
day  of  your  deposit. 

For  example,  if  you  deposit  a  local  chack 
of  S700  on  a  Monday.  $100  of  the  deposit  is 
available  on  Tuesday.  The  remaining  S600  is 
available  on  Wednesday. 


2.  Nonlocal  checks.  The  first  $100  from  a 
deposit  of  nonlocal  checks  will  be  available 
on  the  first  business  day  after  the  day  of  your 
deposit.  The  remaining  funds  will  be 
available  on  the  fifth  business  day  after  the 
day  of  your  deposit. 

For  example,  if  you  deposit  a  $700 
nonlocal  check  on  a  Monday.  SlOO  of  the 
deposit  is  available  on  Tuesday.  The 
remaining  $600  is  available  on  Monday  of  the 
following  week. 

Longer  Delays  May  Apply 

Funds  you  deposit  by  check  may  be 
delayed  for  a  longer  period  under  the 
following  circimistances: 

•  We  believe  a  check  you  deposit  will  not 
be  paid. 

•  You  deposit  checks  totaling  more  than 
$5,000  on  any  one  day. 

•  You  redeposit  a  check  that  has  been 
returned  unptaid. 

•  You  have  overdrawn  your  account 
repeatedly  in  the  last  six  months. 

•  There  is  an  emergency,  such  as  foilure  of 
computer  or  communications  equipment. 

We  will  notify  you  if  we  delay  your  ability 
to  withdraw  funds  for  any  of  these  reasons, 
and  we  will  tell  you  when  the  fiinds  will  be 
available.  They  will  generally  be  available  no 
later  than  the  [number]  business  day  after  the 
day  of  your  deptosit.  If  you  deptosit  both 
categories  of  checks.  $100  from  the  checks 
will  be  available  on  the  first  business  day 
after  the  day  of  your  deposit,  not  $100  bom 
each  category  of  check. 

Special  Rules  for  New  Accounts 

If  you  are  a  new  customer,  the  following 
special  rules  will  apply  during  the  first  30 
days  your  account  is  opwn. 

Funds  from  electronic  direct  deposits  to 
your  account  will  be  available  on  the  day  we 
receive  the  deposit.  Funds  from  deposits  of 
cash,  wire  transfer^,  and  the  first  $5,000  of 
a  day's  total  deptosits  of  cashier's,  certified, 
teller's,  traveler's,  and  federal,  state  and  local 
government  checks  will  be  available  on  the 
first  business  day  after  the  day  of  your 
deposit  if  the  depxisit  meets  certain 
conditions.  For  example,  the  checks  must  be 
payable  to  you  (and  you  may  have  to  use  a 
special  de[>osit  slip).  The  excess  over  $5,000 
will  be  available  on  the  ninth  business  day 
after  the  day  of  your  deposit.  If  your  depxtsit 
of  these  checks  (other  than  a  U.S.  Treasury 
check)  is  not  made  in  pjerson  to  one  of  our 
employees,  the  first  $5,000  will  not  be 
available  until  the  second  business  day  after 
the  day  of  your  deposit 

Funds  from  all  other  check  deposits  will  be 
available  on  the  [number]  business  day  after 
the  day  oi  your  deposit 

Model  Clauses 


C-9 — Automated  Teller  Machine  Deposits 
(Extended  Hold) 

DepxMits  at  Automated  Teller  Machines 

Funds  bom  any  deptosits  (cash  or  checks) 
made  at  automated  teller  machines  (ATMs) 
we  do  not  own  or  opterate  will  not  be 
available  until  the  fifth  business  day  after  the 
day  of  your  deptosit.  This  rule  does  not  apply 
at  ATMs  that  we  own  or  operate. 


[A  list  of  our  ATMs  is  enclosed,  or  A  list 
of  ATMs  where  you  can  make  deposits  but 
that  are  not  owned  or  operated  by  us  is 
enclosed,  or  All  ATMs  that  we  own  or 
operate  are  identified  as  our  machines.) 

C-10 — Cash  Withdrawal  Limitation 

Cash  Withdrawal  Limitation 

We  place  certain  limitations  on 
withdrawals  in  cash.  In  general.  $100  of  a 
depxtsit  is  available  for  withdrawal  in  cash  on 
the  first  business  day  after  the  day  of  deptosit 
In  addition,  a  total  of  $400  of  other  funds 
becoming  available  on  a  given  day  is 
available  for  withdrawal  in  cash  at  or  after 
[time  no  later  than  SiH)  p.m.]  on  that  day. 
Any  remaining  funds  %vill  be  available  for 
withdrawal  in  cash  on  the  following  business 
day. 
•         *         •         •         • 

C-llA — Availability  of  Funds  Depxisited  at 
Other  Locations 

Deptosits  at  Other  Locations 

This  availability  pxtlicy  only  applies  to 
funds  depxtsited  at  [location).  Please  inquire 
for  information  about  the  availability  of 
funds  depxtsited  at  other  locations. 

Model  Notices 

C-1 2— Exception  Hold  Notice 

Notice  of  Hold 

Account  number,  [number] 
Date  of  depxMit:  [date] 

We  are  delaying  the  availability  of 
$(ai7iount  being  held]  frttm  this  deptosit 
These  funds  will  t>e  available  on  the 
(number)  business  day  after  the  day  of  your 
deposit 

We  are  taking  this  action  because: 
— A  check  you  deposited  was  previously 

returned  unptaid. 
— You  have  overdrawn  your  account 

repeatedly  in  the  last  six  months. 
— The  checks  you  deposited  on  this  day 

exceed  $5,000. 
— An  emei^gency,  such  as  foilure  of  computer 

or  communications  equipment,  has 

occurred. 
— We  believe  a  check  you  depxtsited  will  not 

be  [>aid  for  the  following  reasons  t*): 


[*If  you  did  not  receive  this  notice  at  the  time 
you  made  the  deptosit  and  the  check  you 
deptosited  is  p>aid,  we  will  refund  to  you  any 
fees  for  overdrafts  or  returned  checks  that 
result  solely  from  the  additional  delay  that 
we  are  imptosing.  To  obtain  a  refund  of  such 
fees,  [description  of  procedure  for  obtaining 
refund).] 
C-1 3 — Reasonable  Cause  Hold  Notice 

Notice  of  Hold 

Aa:ount  number:  [number] 

Date  of  deposit:  [date] 

We  are  delaying  the  availability  of  the 
funds  you  deposited  by  the  following  check: 
[description  of  check,  such  as  amount  and 
drawer.) 

These  funds  will  be  available  on  the 
[number)  business  day  after  the  day  of  your 


depx>sit  The  reason  for  the  delay  is  explained 

below: 

— We  received  notice  that  the  check  is  being 

retiimed  unptaid. 
— We  have  confidential  information  that 

indicates  that  the  check  may  not  be  ptaid. 
— The  check  is  drawn  on  an  account  with 

repteated  overdrafts. 
— We  are  unable  to  verify  the  endorsement  of 

a  ioint  p>ayee. 
— Some  information  on  the  check  is  not 

consistent  with  other  information  on  the 

check. 
— ^There  are  erasures  or  other  app>arent 

alterations  on  the  check 
— The  routing  number  of  the  piaying  bank  is 

not  a  current  routing  number. 
— The  check  is  px>stdated  or  has  a  stale  date. 
— Information  from  the  ptaying  bank  indicates 

that  the  check  may  not  be  ptaid. 
— We  have  been  notified  that  the  check  has 

been  lost  or  damaged  in  collection. 
—Other. 

(If  you  did  not  receive  this  notice  at  the 
time  you  made  the  deptosit  and  the  check  you 
deptosited  is  ptaid,  we  will  refund  to  you  any 
fe^  for  overdrafts  w  returned  checks  that 
result  solely  frtHn  the  additional  delay  that 
we  are  imptosing.  To  obtain  a  refund  of  such 
fees,  [description  of  procedure  for  obtaining 
refund).] 

C-14 — One-Time  Notice  for  Large  Deptosit 
and  Red^posited  Check  Exception  Holds 

Notice  of  Hold 

If  you  depxwit  into  your  accoimt: 

•  Checks  totaling  more  than  $5,000  on  any 
one  day,  the  first  $5,000  depxtsited  on  any 
one  banking  day  will  be  available  to  you 
according  to  our  general  px>licy.  The  amount 
in  excess  of  $5,000  will  generally  be  available 
on  the  [number]  business  day  after  the  day 

of  deptosit  for  checks  drawn  on  (banJc  name], 
the  [number]  business  day  after  the  day  of 
deposit  for  local  checks  and  [number] 
business  day  after  the  day  of  deptosit  for 
nonlocal  checks.  If  checks  (not  drawn  on  us) 
that  otherwise  would  receive  next-day 
availability  exceed  $5,000.  the  excess  will  be 
treated  as  either  local  or  nonlocal  checks 
deptending  on  the  location  of  the  ptaying 
bank.  If  your  check  deptosit.  exceeding  $5,000 
on  any  one  day.  is  a  mix  of  local  checks, 
nonlocal  checks,  checks  drawn  on  [bank 
name),  or  checks  that  generally  receive  next- 
day  availabilify,  the  excess  will  be  calculated 
by  first  adding  together  the  [type  of  check], 
then  the  [type  of  check],  then  the  [type  of 
check),  then  the  [type  of  check). 

•  A  check  that  has  been  returned  unp>aid, 
the  funds  will  generally  be  available  on  the 
[number^  business  day  after  the  day  of 
deptosit  for  checks  drawn  on  [bank  name), 
the  [number]  business  day  after  the  day  of 
deptosit  for  local  checks  and  the  (number) 
business  day  after  the  day  of  depxisit  for 
nonlocal  checks.  Checks  (not  drawn  on  us) 
that  otherwise  would  receive  next-day 
availability  will  be  treated  as  either  local  or 
nonlocal  diecks  deptending  on  the  location  of 
the  ptaying  bank. 
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S.  229.2(s)    Local  Paying  Bank 

1.  "Local  paying  bank"  is  deHned  as  a 
paying  bank  located  in  the  same  check- 
processing  region  as  the  branch,  contractual 
branch,  or  proprietary  ATM  of  the  depositary 
bank.  For  example,  a  check  deposited  at  a 
contractual  branch  would  be  deemed  local  or 
nonlocal  based  on  the  location  of  the 
contractual  branch  with  respect  to  the 
location  of  the  paying  bank. 
***** 

HH.  229.2(hh)    Traveler's  Check 


C-15 — One-Time  Notice  for  Repeated 
Overdraft  Exception  Hold 

Notice  of  Hold 

Account  Niunber  [number]  Date  of  Notice: 

[date] 

We  are  delaying  the  availability  of  checks 
deposited  into  your  account  due  to  repeated 
overdrafts  of  your  account.  For  the  next  six 
months,  deposits  will  generally  be  available 
on  the  [number)  business  day  after  the  day 
of  your  deposit  for  checks  drawn  on  (ban  Jc 
name),  the  [number]  business  day  after  the 
day  of  your  deposit  for  local  checks,  and  the 
[number]  business  day  after  the  day  of 
deposit  for  nonlocal  checks.  Checks  (not 
drawn  on  us)  that  otherwise  would  have 
received  next-day  availability  will  be  treated 
as  either  local  or  nonlocal  checks  depending 
on  the  location  of  the  playing  bank. 

C-lfr— Case-by-Case  Hold  NoUce 
Notice  of  Hold 

Account  number  [number] 
Date  of  deposit:  [date] 

We  are  delaying  the  availability  of 
^amount  being  held]  from  this  deposit. 
These  funds  will  be  available  on  the 
[number)  business  day  after  the  day  of  your 
deposit  [[subfect  to  our  cash  withdrawal 
limitation  poticy)t\ 

|lf  you  did  not  recfl^ve  this  notice  at  the 
time  you  made  the  de^posit  and  the  check  you 
deposited  is  paid,  we  will  refund  to  you  any 
fees  for  overdrafts  or  returned  checks  that 
result  solely  from  the  additional  delay  that  14.  In  appendix  E,  under  section  IV, 

we  are  imposing.  To  obtain  a  refund  of  such       in  paragraph  D.3.a.,  two  new  sentences 
fiees,  (descnptjon  of  procedure  for  obtaining       are  added  to  the  end  of  the  paragraph  to 
refund).]  read  as  follows: 

J3^fa^appendix  E  to  Part  229,  under        ^  ^^^^  ^^  ,^    Next-Day  Availability 

a.  In  paragraph  E.2.,  the  last  sentence 

is  revised;  D.  229.10(c)    Certain  Chock  Deposits 

b.  Paragraph  S.l.  is  revised:  *  *  . 

c  In  paragraph  HH.2    the  last  ^.  .  .  Employees  of  a  contractual  branch 

sentence  is  revised;  and  would  not  be  considered  employees  of  the 

d.  A  new  paragraph  PP.  is  added.  depositary  bank  for  the  purposes  of  this 

The  revisions  and  additions  read  as  regulation,  and  deposiu  at  contractual 

follows-  branches  would  be  treated  the  same  as 

deposits  to  a  proprietary  ATM  for  the 

Appendix  E  to  Fart  229 — Commentary  purposes  of  this  regulation.  (See  also. 

,         ,  Commentary  to  S  229.19(a).) 


2.  •  *  •  Sometimes  traveler's  checks 
that  are  not  issued  by  banks  do  not  have 
any  words  on  them  identifying  a  bank 
as  drawee  or  paying  agent,  but  instead 
bear  unique  routing  numbers  with  an 
8000  prefix  that  identifies  a  bank  as 
paying  agent. 
•        •        •        •        • 

PP.  229.2(pp)    Contractual  Branch 

1.  When  one  bank  arranges  for  another 
bank  to  accept  deposits  on  its  behalf,  the 
second  bank  is  a  contractual  branch  of  the 
first  bank.  For  further  discussion  of 
contractual  branch  deposits  and  related 
disclosures,  see  §§  229.2(s)  and  229.19(a)  of 
the  regulation  and  the  commentary  to 
8S229.2(s),  229.10(c),  229.14(a).  2'29.16(a), 
229.18(b),  and  229.19(a). 


n.  Section  229.2    Definitions 

*  *         •         •         • 

E.  229.2(d)    Available  for  Withdrawal 

*  •         •         •         • 

2.  *  *  *  For  example,  a  bank  does  not 
violate  its  obligations  under  this  subpart 
by  holding  funds  to  satisfy  a 
garnishment,  tax  levy,  or  court  order 
restricting  disbursements  horn  the 
account:  or  to  satisfy  the  customer's 
UabiUty  arising  from  the  certification  of 
a  check,  sale  of  a  cashier's  or  teller's 
check,  guaranty  or  acceptance  of  ^ 
check,  or  similar  transaction  to  be 
debited  from  the  customer's  account. 


15.  In  appendix  E,  under  section  VII: 

a.  In  paragraph  H.l.a,  the  first 
sentence  is  revised  and  two  new 
sentences  are  added  to  the  end  of  the 
paragraph: 

b.  Paragraph  H.l.e.  is  removed  and 
paragraph  H.l.f.  is  redesignated  as 
paragraph  H.l.e.; 

c.  Paragraph  H.4.  is  redesignated  as 
paragraph  H.5.  and  new  paragraph  H.4. 
is  added; 

d.  The  second  sentence  in  paragraph 
I.l.  is  revised;  and  e.  The  first  sentence 
in  paragraph  1.4.  is  revised. 

The  additions  and  revisions  read  as 
follows: 


Vn.  Section  229.13    Exceptions 


H.  229.13(g)    Notice  of  Exception 

1.  •   •   * 

a.  If  a  depositary  bank  invokes  any  of  the 
safeguard  exceptions  to  the  schedules  listed 
above,  other  than  the  new  account  or 
emergency  conditions  exception,  and  extends 
the  hold  on  a  deposit  beyond  the  time 
periods  permitted  in  §§  229.10(c)  and  229.12, 
it  must  provide  a  notice  to  its  customer. 
*   *   *  A  depositary  bank  satisfies  the  written 
notice  requirement  by  sending  an  electronic 
notice  that  displays  the  text  and  is  in  a  form 
that  the  customer  may  keep,  if  the  customer 
agrees  to  such  means  of  notice.  Information 
is  in  a  form  that  the  customer  may  keep  if, 
for  example,  it  can  be  downloaded  or 
printed. 
***** 

4.  Emergency  conditions  exception  notice. 

a.  If  an  account  is  sub)ect  to  tlie  emergency 
conditions  exception  under  §  229.13(f),  the 
depositary  bank  must  provide  notice  in  a 
reasonable  form  within  a  reasonable  time, 
depending  on  the  circumstances.  For 
example,  a  deftositary  bank  may  learn  of  a 
weather  emergency  or  a  power  outage  that 
affects  the  paying  bank's  opere  Jons.  Under 
these  circumstances,  it  likely  would  be 
reasonable  for  the  depositary  bank  to  provide 
an  emergency  conditions  exception  notice  in 
the  same  manner  and  within  the  same  time 
as  required  for  other  exception  notices.  On 
the  other  hand,  if  a  depositary  bank 
experiences  a  weather  or  pwwer  outage 
emergency  that  affects  its  own  operations,  it 
may  be  reasonable  for  the  depositary  bank  to 
provide  a  general  notice  to  all  depositors  via 
postings  at  branches  and  ATMs,  or  through 
newspaper,  television,  or  radio  notices. 

b.  If  the  depositary  bank  extends  the  hold 
placed  on  a  deptosit  due  to  an  emergency 
condition,  the  bank  need  not  provide  a  notice 
if  the  funds  would  be  available  for 
withdrawal  before  the  notice  must  be  sent 
For  example,  if  on  the  last  day  of  a  hold 
period  the  depositary  bank  experiences  a 
computer  feilure  and  customer  accounts 
cannot  be  updated  in  a  timely  fashion  to 
reflect  the  funds  as  available  balances, 
notices  are  not  required  if  the  funds  are  made 
available  before  the  notices  must  be  sent. 


I.  229.13(h)    Availability  of  Deposits  Subiect 
to  Exceptions 

1.  •  *  •  This  provision  establishes  that  an 
extension  of  up  to  one  business  day  for  "on 
us"  checks,  five  business  days  for  local 
checks,  and  six  business  days  for  nonlocal 
checks  and  checks  deposited  in  a 
nonproprietary  ATM  is  reasonable.  *  *  ■ 

4.  One  business  day  for  "on  us"  checks, 
five  business  days  for  local  checks,  and  six 
business  days  for  nonlocal  checks  or  checks 
deposited  in  a  nonproprietary  ATM,  in 
addition  to  the  time  period  provided  in  the 
schedule,  should  provide  adequate  time  for 
the  defKJsitary  bank  to  learn  of  the 
nonpayment  of  virtually  all  checks  that  are 
returned.  *  •  • 


16.  In  appendix  E,  under  section  Vm, 
a  new  sentence  is  added  to  the  end  of 
paragraph  A.l.  to  read  as  follows: 

*  *        •        •        • 

VW.  Section  229. 1 4    Payment  of  Interest 

A.  229.14(a)    In  General 

1.  *  *  *  In  the  case  of  a  deposit  at  a 
contractual  branch,  credit  is  received  on  the 
day  the  depositary  bank  receives  credit  for 
the  amount  of  the  deposit,  which  may  be 
different  from  the  day  the  contractual  branch 
receives  credit  for  the  deposit. 

•  •         *         *         • 

17.  In  appendix  E,  under  section  DC, 
two  new  sentences  are  added 
immediately  following  the  second 
sentence  of  paragraph  A.I.  to  read  as 
follows: 


IX.  Section  229. 1 5    General  Disclosure 
Requirements 

A.  229.15(a)    Form  of  Disclosures 

1.  *  *  *  A  depositary  bank  satisfies  the 
written  disclosure  requirement  by  sending  an 
electronic  disclosure  that  displays  the  text 
and  is  in  a  form  that  the  customer  may  keep, 
if  the  customer  agrees  to  such  means  of 
disclosure.  Information  is  in  a  form  that  the 
customer  may  keep  if,  for  example,  it  can  be 
downloaded  or  printed.  *   *  * 
•         *         •         •         • 

18.  In  appendix  E,  under  section  X, 
three  new  sentences  are  added  to  the 
end  of  paragraph  A. 2.,  one  new  sentence 
is  added  to  the  end  of  paragraph  B.6., 
and  the  last  sentence  of  paragraph  C.2.a. 
is  revised  to  read  as  follows: 


X.  Section  229. 16    Specific  Availability 
Policy  Disclosure 

A.  229.16(a)    General 

*         •         •         •         * 

2.  *  *  *  A  bank  may  establish  different 
availability  policies  for  different  groups  of 
customers,  such  as  customers  in  a  particular 
geographic  area  or  customers  of  a  particular 
branch.  For  purposes  of  providing  a  specific 
availability  policy,  the  bank  may  allocate 
customers  among  groupts  through  good  feith 
use  of  a  reasonable  method.  A  bank  may  also 
establish  diffierent  availability  policies  for 
deposits  at  diffierent  locations,  such  as 
deposits  at  a  contractual  branch. 


B.  229.16(b)    Content  of  Speci&c  Policy 
Disclosure 


6.  *  *  *  If  a  bank  does  not  have  a  cut-off 
time  prior  to  its  closing  time,  the  bank  need 
not  disclose  a  cut-off  time. 


C  229.16(c)    Longer  Delays  on  a  Case-by- 
Case  Basis 


a.  *  *  *  In  addition,  the  notice  must 
include  the  account  number,  the  date  of  the 


deposit,  and  the  amount  of  the  deposit  being 
delayed. 

19.  In  appendix  E,  imder  section  XII, 
a  sentence  is  added  to  the  end  of 
paragraph  B.l.  to  read  as  follows: 

Xn.  Section  229. 1 8    Additional  Disclosure 
Requirements 

•         •         •         *         • 

B.  229.18(b)    Locatioiis  Where  Employees 
Accept  Consumer  Deposits 

1.  *  •  *  A  bank  that  acts  as  a  contractual 
branch  at  a  particular  location  must  include 
the  availability  p>olicy  that  applies  to  its  own 
customers  but  need  not  include  the  policy 
that  applies  to  the  customers  of  the  bank  for 
which  it  is  acting  as  a  contractual  branch. 
***** 

20.  In  appendix  E,  imder  section  XUI, 
two  new  sentences  are  added 
immediately  following  the  first  sentence 
of  paragraph  A.2.,  the  last  four 
sentences  of  paragraph  A.6.a.  are 
revised,  and  a  new  sentence  is  added  to 
the  end  of  paragraph  E.3.  to  read  as 
follows: 

Xni.  Section  229.19    Miscellaneous 

A.  229.19(a)    When  Funds  Are  Considered 
Deposited 

2.  •  •  *  Funds  received  at  a  contractual 
branch  are  considered  deposited  when 
received  by  a  teller  at  the  contractual  branch 
or  deposited  into  a  proprietary  ATM  of  the 
contractual  branch.  (See  also.  Commentary  to 
§  229.10(c)  on  deposits  made  to  an  employee 
of  the  depositary  bank.)  •   •  • 
***** 

6.  •  •  • 

a.  *  •  •  For  receipt  of  deposits  at  ATMs, 
contractual  branches,  or  other  off-premise 
fecilities,  such  as  night  de[>ositories  or  lock 
boxes,  the  depositary  bank  may  establish  a 
cut-off  hour  of  12:00  noon  or  later  (either 
local  time  of  the  branch  or  other  location  of 
the  depositary  bank  at  which  the  account  is 
maintained  or  local  time  of  the  ATM, 
contractual  branch,  or  other  off-premise 
focility).  The  depositary  bank  must  use  the 
same  timing  method  for  establishing  the  cut- 
off hour  for  all  ATMs,  contractual  branches, 
and  other  off-premise  facilities  used  by  its 
customers.  The  choice  of  cut-off  hour  must 
be  reflected  in  the  bank's  internal 
procedures,  and  the  bank  must  inform  its 
custoiii3rs  of  the  cut-off  hour  upon  request. 
This  earlier  cut-off  for  ATM,  contractual 
branch,  or  other  off-premise  deposits  is 
intended  to  provide  greater  flexibility  in  the 
servicing  of  these  facilities. 


E.  229.19(e)    Holds  on  Other  Funds 

***** 

3.  *  •  *  When  a  customer  cashes  a  check 
over  the  counter  and  the  bank  places  a  hold 
on  an  account  of  the  customer,  the  bank  must 
give  whatever  notice  would  have  been 
required  under  §§  229.13  or  229.16  had  the 
check  been  deposited  in  the  account 


21.  In  appendix  E,  under  section  XVI. 
a  new  sentence  is  added  to  the  end  of 
paragraphs  Cl.a.  and  Cl.b.  to  read  as 
follows: 


XVI.  Section  229.30    Paying  Bank's 
Responsibility  for  Return  of  Checks 

***** 

C  229.30(c)    Extension  of  Deadline 
1.  *  •   • 

a.  *  *  *  This  paragraph  applies  to  the 
extension  of  all  midnight  deadlines  except 
Saturday  midnight  deadlines  (see  paragraph 
Ql.b.  of  this  appendix). 

b.  *  *  *  This  paragraph  applies 
exclusively  to  the  extension  of  Saturday 
midnight  deadlines. 

22.  In  appendix  E,  under  section  XVII, 
the  second  sentence  of  f>aragraph  A.7.b. 
is  revised  to  read  as  follows: 


XVn.  Section  229.31     Returning  Bank's 
Responsibility  for  Return  of  Checks 

A.  229.31(a)    Return  of  Checks 

•  •         •         •         * 
^  *  •  * 

b.  *  *  'If  the  returning  bank  makes  an 
encoding  error  in  creating  a  qualified 
returned  check,  it  may  be  liable  under 
§  229.38  for  losses  caused  by  any  negligence 
or  under  §  229.34(c)(3)  for  breach  of  an 
encoding  warranty.  •  •  • 

•  •         *         •         * 

23.  In  appendix  E,  under  section  XX, 
the  first  sentence  of  p>aragraph  A.l.  and 
paragraph  C.5.  are  revised,  and  a  new 
paragraph  F.  is  added  as  follows: 


XX.  Section  229.34     Warranties 

A.  229.34(a)    Warranty  of  Returned  Check 

1.  This  paragraph  includes  warranties  that 
a  returned  check,  including  a  notice  in  lieu 
of  return,  was  returned  by  the  paying  bank, 
or  in  the  case  of  a  check  payable  by  a  bank 
and  payable  through  another  bank,  the  bank 
by  which  the  check  is  payable,  within  the 
deadline  under  the  U.CC  (subject  to  any 
claims  or  defenses  under  the  U.CC,  such  as 
breach  of  a  presentment  warranty]. 
Regulation  J  (12  CFR  part  210),  or  S  229.30(c); 
that  the  paying  or  returning  bank  is 
authorized  to  return  the  check:  that  the 
returned  check  has  not  been  materially 
altered;  and  that,  in  the  case  of  a  notice  in 
lieu  of  return,  the  original  check  has  not  been 
and  will  not  be  returned  for  payment.  *   *  • 


C  229.34(c)    Warranty  of  Settlement 
Amount,  Encoding,  and  Ofbet 

***** 

5.  Paragraph  (c)(4)  provides  that  a  paying 
bank  or  a  deftositary  bank  may  set  off  excess 
settlement  paid  to  another  bank  against 
settlement  owed  to  that  bank  for  checks 
presented  or  returned  checks  received  (for 
which  it  is  the  depositary  bank)  subsequent 
to  the  excess  settlement. 


IMI 


13818        Federal  Regjgter  /  Vol.  62.  No.  56  /  Monday.  March  24,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  56  /  Monday.  March  24,  1997  /  Rules  and  Regulations        13819 


F.  229.34(f)    Notice  of  Qaim 

1.  This  paragraph  adopts  the  notice 
provisions  of  U.CC  sections  4-207(d)  and  ■ 
208(e).  The  time  limit  set  forth  in  this 
paragraph  applies  to  notices  of  claims  for 
warranty  breaches  only.  As  provided  in 
$  229.38(g),  all  actions  under  this  section 
must  be  brought  within  one  year  after  the 
date  of  the  occunence  of  the  violation 
involved. 


24.  In  appendix  E,  section  XXII  is 
amended  as  follows: 

a.  Paragraph  C.  is  revised;  and 

b.  In  paragraph  E.,  the  first  sentence 
of  paragraph  El.  is  revised  to  read  as 
follows: 


XXn.  Section  229.36    Presentment  and 
Issuance  of  Checks 

•         •         •         •         • 

C.  229.36(c)    Electronic  Presentment 

1 .  Under  an  electronic  presentment 
agreement,  presentment  takes  place  when  the 
paying  bank  receives  an  electronic 
transmission  of  information  describing  the 
check  rather  than  upon  delivery  of  the 
physical  check  Electronic  presentment 
agreements  may  include  a  variety  of 
procedures  in  which  the  physical  check  is 
held  (truncated)  or  delayed  by  the  depositary 
or  collecting  bank.  U.CC  4-110  and  4- 
406(b)  make  express  provision  for  truncation 
and  electronic  presentment. 

2.  This  paragraph  allows  electronic 
presentment  by  agreement  with  the  paying 
bank:  however,  such  agreement  may  not 
prejudice  the  interests  of  other  parties  to  the 
check  For  example,  an  electronic 
presentment  agreement  may  not  extend  the 
paying  bank's  time  for  return.  Such  an 
extension  could  damage  the  depositary  bank, 
which  must  make  funds  available  to  its 
customers  under  mandatory  availability 
schedules. 


E.  229.36(e)    Issuance  of  Payable  Through 
Checks 

1.  If  a  bank  arranges  for  checks  payable  by 
it  to  be  payable  through  another  bank,  it  must 
require  its  customers  to  use  checJu  that 
contain  conspicuously  on  their  iace  the 
name,  location,  and  first  four  digits  of  the 
nine-digit  routing  number  of  the  bank  by 
which  the  check  is  payable  and  the  legend 
"payable  through"  followed  by  the  name  of 
the  payable-through  bank.  *  *  * 
*         •         •         •         • 

25.  In  appendix  E,  section  XXIV  is 
amended  as  follows: 

a.  In  paragraph  A.2..  the  third 
sentence  is  revised;  and 

b.  In  paragraph  D.2.b..  the  second 
sentence  is  removed  and  two  new 
sentences  are  added  immediately 
following  the  first  sentence  to  read  as 
follows: 


XXIV.  SecUon  229.38    Liability 

A.  229.38(a)    Standard  of  Care;  Liability: 
Measure  of  Damages 

2.  **  *  *  The  measure  of  damages  provided 
in  this  section  (loss  incurred  up  to  amount 
of  check,  less  amount  of  loss  party  would 
have  inciured  even  if  bank  had  exercised 
ordinary  care)  is  based  on  U.CC  4-103(e) 
(amount  of  the  item  reduced  by  an  amount 
that  could  not  have  been  realized  by  the 
exercise  of  ordinary  care),  as  limited  by  4- 
202(c)  (bank  is  liable  only  for  its  own 
negligence  and  not  for  actions  of  subsequent 
banks  in  chain  of  collection).  *  *  * 

•  •         •         •         • 

D.  229.38(d)    Responsibility  for  Certain 
Aspects  of  Checks 

•  •         *         •         • 
2   •   •   • 

b.  *  *  *  Under  $  229.33(a),  a  paying  bank 
that  returns  a  check  in  the  amount  of  S2,500 
or  more  must  provide  notice  of  nonpayment 
to  the  depositary  bank  by  4:00  p.m.  on  the 
second  business  day  following  the  banking 
day  on  which  the  check  is  presented  to  the 
paying  bank.  Even  if  a  payable-through  check 
in  the  amount  of  S2,500  or  more  is  not 
returned  through  the  payable-through  bank 
as  quickly  as  would  have  been  required  had 
the  check  been  received  by  the  bank  by 
which  it  is  payable,  the  depositary  bank 
should  not  sufier  damages  unless  it  has  not 
received  timely  notice  of  nonpayment.  •   •   • 

26.  In  appendix  E,  under  section  XXV, 
the  first  sentence  in  paragraph  C.l.  is 
revised  to  read  as  follows: 

XXV.  Section  229.39    Insolvency  of  Bank 

•  •         •         •         • 

C  229.39(b)    Preference  Against  Paying  or 
Depositary  Bank 

1.  This  paragraph  gives  a  bank  a  preferred 
claim  against  a  closed  paying  bank  that 
finally  pays  a  check  without  settling  for  it  or 
a  closed  depositary  bank  that  becomes 
obligated  to  pay  a  returned  check  without 
settling  for  it  •   *   * 

•  •         •         •         • 

27.  In  appendix  E,  under  section 
XXVm,  the  first  sentence  of  paragraph 
A.  is  revised  to  read  as  follows: 

XXVm.  Section  229.42    Exclusions 

A.  Checks  drawn  on  the  United  States 
Treasiiry,  U.S.  Postal  Service  money  orders, 
and  checks  drawn  on  states  and  units  of 
general  local  govenmient  that  are  presented 
directly  to  the  state  or  unit  of  general  local 
government  and  that  are  not  payable  through 
or  at  a  bank  are  excluded  from  the  coverage 
of  the  exjjeditious-retum,  notice-of- 
nonptayment,  and  same-day  settlement 
requirements  of  subpart  C  of  this  part  •   •  • 

•  ••••' 

28.  In  appendix  E,  section  XXIX  is 
redesignated  as  section  XXX,  a  new 
section  XXIX  is  added,  and  newly 
designated  section  XXX  is  revised  to 
read  as  follows: 


XXIX.  Section  229.43    Checks  Payable  in 
Guam,  American  Samoa,  and  the  Northern 
Mariana  Islands 

A.  229.43(a)    Definitions 

1.  Bank  offices  in  Guam,  American  Samoa, 
and  the  Northern  Mariana  Islands  (which 
Regulation  CC  defines  as  Pacific  island 
banks)  do  not  meet  the  definition  of  bank  in 
§  229.2(e)  because  they  are  not  located  in  the 
United  States.  Some  checks  drawn  on  Pacific 
island  banks  (defined  as  Pacific  island 
checks)  bear  U.S.  routing  numbers  and  are 
collected  and  returned  by  banks  in  the  same 
maimer  as  checks  payable  in  the  U.S. 

B.  229.43(b)    Rules  Applicable  to  Pacific 
Island  Checks 

1.  When  a  bank  handles  a  Pacific  island 
check  as  if  it  were  a  check  as  defined  in 

§  229.2(k),  the  bank  is  subject  to  certain 
provisions  of  Regulation  CC,  as  provided  in 
this  section.  Because  the  Pacific  island  bank 
is  not  a  bank  as  defined  in  §  229.2(e),  it  is  not 
a  paying  bank  as  defined  in  §  229.2(z)  (unless 
otherwise  noted  in  this  section).  Pacific 
island  banks  are  not  subject  to  the  provisions 
of  Regulation  CC. 

2.  A  bank  may  agree  to  handle  a  Pacific 
island  check  as  a  returned  check  under 

S  229.31  and  may  convert  the  returned 
Pacific  island  check  to  a  qualified  returned 
check  The  returning  bank  is  not,  however, 
subject  to  the  expeditious-return 
requirements  of  §  229.31.  The  retiiming  bank 
may  receive  the  Pacific  island  check  directly 
fittm  a  Pacific  island  bank  or  from  another 
returning  banL  As  a  Pacific  island  bank  is 
not  a  paying  bank  under  Regulation  CC 
%  229.31(c)  does  not  apply  to  a  returning  bank 
settling  with  the  Pacific  island  bank. 

3.  A  depositary  bank  that  handles  a  Pacific 
island  check  is  not  subject  to  the  provisions 
of  subpart  B  of  Regulation  CC,  including  the 
availability,  notice,  and  interest  accrual 
requirements,  with  respect  to  that  check.  If, 
however,  a  bank  accepts  a  Pacific  island 
check  for  deposit  (or  otherwise  accepts  the 
check  as  transferee)  and  collects  the  Pacific 
island  check  in  the  same  manner  as  other 
checks,  the  t>ank  is  subject  to  the  provisions 
of  §  229.32,  including  the  provisions 
regarding  time  and  manner  of  settlement  for 
returned  checks  in  §  229.32(b),  in  the  event 
the  Pacific  island  check  is  returned  by  a 
returning  bank.  If  the  depositary  bank 
receives  the  returned  Pacific  island  check 
directly  from  the  Pacific  island  bank, 
however,  the  provisions  of  $  229.32(b)  do  not 
apply,  because  the  Pacific  island  bank  is  not 
a  paying  bank  under  Regulation  CC  The 
depositary  bank  is  not  subject  to  the  notice 
of  nonpayment  provisions  in  8  229.33  for 
Pacific  island  checks. 

4.  Banks  that  handle  Pacific  island  checks 
in  the  same  manner  as  other  checks  are 
subject  to  the  indorsement  provisions  of 

$  229.35.  Section  229.35(c)  eliminates  the 
need  for  the  restrictive  indarMment  "pay  any 
bonk."  For  purposes  of  $  229.35(c),  the 
Pacific  island  bank  is  deemed  to  be  a  bank 

5.  Pacific  island  checks  will  often  be 
intermingled  with  other  checks  in  a  single 
cash  letter.  Therefore,  a  bank  that  handles 
Pacific  island  checks  in  the  same  manner  as 
other  checks  is  subject  to  the  transfer 
warranty  provision  in  %  229.34(cM2) 


regarding  accivate  cash  letter  totals  and  the 
encoding  warranty  in  §  229.34(c)(3).  A  tiank 
that  acts  as  a  returning  bank  for  a  Pacific 
island  check  is  not  subject  to  the  warranties 
in  S  229.34(a).  Similarly,  because  the  Pacific 
island  bank  is  not  a  "bank"  or  a  "paying 
bank"  under  Regulation  CC,  §  229.34(b), 
(c)(1),  and  (c)(4)  do  not  apply.  For  the  same 
reason,  the  provisions  of  §  229.36  governing 
paying  bank  responsibilities  such  as  place  of 
receipt  and  same-day  settiement  do  not  apply 
to  checks  presented  to  a  Pacific  island  bank, 
and  the  liability  provisions  applicable  to 
paying  banks  in  §  229.38  do  not  apply  to 
Pacific  island  banks.  Section  229.36(d), 
regarding  finality  of  settlement  between 
banks  during  forward  collection,  applies  to 
banks  that  handle  Pacific  island  chencks  in  the 
same  maimer  as  other  checks,  as  do  the 
liability  provisions  of  §  229.38,  to  the  extent 
the  banks  are  subject  to  the  requirements  of 
Regulation  CC  as  provided  in  this  section, 
and  §§  229.37  and  229.39  through  229.42. 

XXX.  Appendix  C— Model  Availability  Policy 
Disclosures,  Clauses,  and  Notices 

A.  Introduction 

1.  Appendix  C  contains  model  disclosures, 
clauses,  and  notices  that  may  be  used  by 
banks.to  meettheir  disclosure 
responsibilities  under  the  regulation.  Banks 
using  the  models  properly  will  be  in 
compliance  with  the  regulation's  disclosure 
requirements. 

2.  Information  that  must  be  inserted  by  a 
bank  using  the  models  is  italicized  within 
parentheses  in  the  text  of  the  models. 
Optional  information  is  enclosed  in  brackets. 

3.  Banks  may  make  certain  changes  to  the 
format  or  content  of  the  models,  including 
deleting  material  that  is  inapplicable, 
without  losing  the  Act's  protection  from 
liability  for  banks  that  use  the  models 
properly.  For  example,  if  a  bank  does  not 
have  a  cut-off  hour  prior  to  it's  closing  time, 
or  if  a  bank  does  not  take  advantage  of  the 

§  229.13  exertions,  it  may  delete  the 
references  to  those  provisions.  Changes  to  the 
models  may  not  be  so«xtensive  as  to  affect 
the  substance,  clarity,  or  meaningful 
sequence  of  the  models.  Acceptable  changes 
include,  for  example: 

a.  Using  "customer"  and  "bank"  instead  of 
pronouns. 

b.  Changing  the  typefece  or  size. 

c.  incorporating  certain  state  law  "plain 
English"  requirements. 

4.  Shorter  time  periods  for  availability  may 
always  be  substituted  for  time  periods  used 
in  the  models. 

5.  Banks  may  also  add  related  information. 
For  example,  a  bank  may  indicate  that 
although  funds  have  been  made  available  to 
a  customer  and  the  customer  has  withdrawn 
them,  the  customer  is  still  responsible  for 
problems  with  the  deposit,  such  as  checks 
that  were  deposited  being  returned  unpaid. 
Or  a  bank  could  include  a  telephone  number 
to  be  used  if  a  customer  has  an  inquiry 
regarding  a  deposit. 

6.  Banks  are  cautioned  against  using  the 
models  without  reviewing  their  own  policies 
and  practices,  as  well  as  state  and  federal 
laws  regarding  the  time  periods  for 
availability  of  specific  types  of  checks.  A 
bank  using  the  models  will  be  in  compliance 


with  the  Act  and  the  regulation  only  if  the 
bank's  disclosures  correspond  to  its 
availability  policy. 

7.  Banks  that  have  used  earlier  versions  of 
the  models  (such  as  those  models  that  gave 
Social  Security  benefits  and  payroll 
payments  as  examples  of  preauthorized 
credits  available  the  day  after  deposit,  or  that 
did  not  address  the  cash  withdrawal 
limitation)  are  protected  from  civil  liability 
under  §  229.2Me).  Banks  are  encouraged, 
however,  to  use  current  versions  of  the 
models  when  reordering  or  reprinting 
supplies. 

B.  Model  Availability  Policy  Disclosures, 
Models  C-1  Through  C-5 

1.  Models  C-1  through  C-5  generally. 

a.  Models  C-1  through  C-5  are  models  for 
the  availability  policy  disclosures  described 
in  §  229.16.  The  models  accommodate  a 
variety  of  availability  policies,  ranging  fitun 
next-day  availability  to  holds  to  statutory 
limits  on  all  deposits.  Model  C-3  reflects  the 
additional  disclosures  discussed  in  §§  229.16 
(b)  and  (c)  for  banks  that  have  a  policy  of 
extending  availability  times  on  a  case-by-case 
basis. 

b.  As  already  noted,  there  are  several 
places  in  the  models  where  information  must 
be  inserted.  This  information  includes  the 
bank's  cut-off  times,  limitations  relating  to 
next-day  availability,  and  the  first  four  digits 
of  routing  numbers  for  local  l>anks.  In 
disclosing  when  funds  will  be  available  for 
withdrawal,  the  bank  must  insert  the  ordinal 
number  (such  as  first,  second,  etc.)  of  the 
business  day  after  deposit  that  the  funds  will 
become  available. 

c.  Models  C-1  through  C-5  generally  do 
not  reflect  any  optional  provisions  of  the 
regulation,  or  those  that  apply  only  to  certain 
banks.  Instead,  disclosures  for  these 
provisions  are  included  in  Models  C-6 
through  C-llA.  A  bank  using  one  of  the 
model  availability  policy  disclosures  should 
also  consider  whether  it  must  incorporate 
one  or  more  of  Models  0-6  through  C-llA. 

d.  While  S  229.10(b)  requires  next-day 
availability  for  electronic  payments.  Treasury 
regulations  (31  CFR  part  210)  and  ACH 
association  rules  require  that  preauthorized 
credits  ("direct  deposits")  be  made  available 
on  the  day  the  bank  receives  the  funds. 
Models  C-l  through  C-5  reflect  these  rules. 
Wire  transfers,  however,  are  not  governed  by 
Treasury  or  ACH  rules,  but  banks  generally 
make  funds  from  wire  transfers  available  on 
the  day  received  or  on  the  business  day 
following  receipt.  Banks  should  ensure  that 
their  disclosures  reflect  the  availability  given 
in  most  cases  for  wire  transfers. 

2 .  Model  C- 1    Next-day  availability.  A 
bank  may  use  this  model  when  its  policy  is 
to  make  funds  from  all  deposits  available  on 
the  first  business  day  after  a  deposit  is  made. 
This  model  may  also  be  used  by  banks  that 
provide  immediate  availability  by 
substituting  the  word  "immediately"  in  place 
of  "on  the  first  business  day  after  the  day  we 
receive  your  deposit." 

3.  Model  C-2    Next-day  availability  and 
§229.13  exceptions.  A  bank  may  use  this 
model  when  its  policy  is  to  make  funds  from 
all  deposits  available  to  its  customers  on  the 
first  business  day  after  the  deposit  is  made, 
and  to  reserve  the  right  to  invoke  the  new 


account  and  other  exceptions  in  §  229.13.  In 
disclosing  that  a  longer  delay  may  apply,  a 
bank  may  disclose  when  funds  will  generally 
tie  available  based  on  when  the  funds  would 
be  available  if  the  deposit  were  of  a  nonlocal 
check. 

4.  Model  C-3    Next-day  availability,  case- 
by-case  holds  to  statutory  limits,  and  §  229.13 
exceptions.  A  bank  may  use  this  model  when 
its  policy,  in  most  cases,  is  to  make  funds 
from  all  types  of  deposits  available  the  day 
after  the  deposit  is  made,  but  to  delay 
availability  on  some  depiosits  on  a  case-by- 
case  basis  up  to  the  maximum  time  pkeriods 
allowed  under  the  regulation.  A  bank  using 
this  model  also  reserves  the  right  to  invoke 
the  exceptions  listed  in  $229.13.  In 
disclosing  that  a  longer  delay  may  apply,  a 
bank  may  disclose  when  fimds  will  generally 
be  available  based  on  when  the  funds  would 
be  available  if  the  deposit  were  of  a  nonlocal 
check. 

5.  Model  C-4    Holds  to  statutory  limits  on 
all  deposits.  A  bank  may  use  this  model 
when  its  policy  is  to  impose  delays  to  the  full 
extent  allowed  under  §  229.12  and  to  reserve 
the  right  to  invoke  the  §  229.13  exceptions. 
In  disclosing  that  a  longer  delay  may  apply, 

a  bank  may  disclose  when  funds  will 
generally  be  available  based  on  when  the 
funds  would  be  available  if  the  deposit  were 
of  a  nonlocal  check.  Model  C-4  uses  a  chart 
to  show  the  bank's  availability  policy  for 
local  and  nonlocal  checks  and  Model  C-S 
uses  a  narrative  description. 

6.  Model^S    Holds  to  statutory  limits  on 
ull  def>osits.  A  bank  may  use  this  model 
when  its  policy  is  to  impose  delays  to  the  full 
extent  allowed  under  §  229.12  and  to  reserve 
the  right  to  invoke  the  §  229.13  exceptions. 
In  disclosing  that  a  longer  delay  may  apply, 

a  bank  may  disclose  when  funds  will 
generally  be  available  based  on  when  the 
funds  would  be  available  if  the  deposit  were 
of  a  nonlocal  check. 

C  Model  Clauses,  Models  C-6  Through  C- 
llA 

1 .  Models  C-6  through  C-llA  generally. 
Certain  clauses  Hke  those  in  the  models  must 
be  incorporated  into  a  bank's  availability 
policy  disclosure  under  certain 
circumstances.  The  commentary  to  each 
clause  indicates  when  a  clause  similar  to  the 
model  clause  is  required. 

2.  Model  C-6    Holds  on  other  funds  (check 
cashing).  A  bank  that  reserves  the  right  to 
place  a  hold  on  funds  already  on  deposit 
when  it  cashes  a  check  for  a  customer,  as 
addressed  in  §  229.19(e),  must  incorporate 
this  type  of  clause  in  its  availability  ptolicy 
disclosure. 

3.  Model  C-7    Holds  on  other  funds  (other 
account).  A  bank  that  reserves  the  right  to 
place  a  hold  on  funds  in  an  account  of  the 
customer  other  than  the  account  into  which 
the  deposit  is  made,  as  addressed  in 

§  229.19(e),must  incorporate  this  type  of 
clause  in  its  availability  {xtlicy  disclosure. 

4.  Model  C-8    Appendix  B  availability 
(nonlocal  checks).  A  bank  in  a  check 
processing  region  where  the  availability 
schedules  for  certain  nonlocal  checks  have 
been  reduced,  as  described  in  Appendix  B  of 
Regulation  OC,  must  incorporate  this  type  of 
clause  in  its  availability  policy  disclosure. 
Banks  using  Model  C-5  may  insert  this 
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clause  at  the  conclusion  of  the  discussion 
titled  "Nonlocal  checks." 

5.  Model  C-9    Automated  teller  machine 
deposits  (extended  holds).  A  bank  that 
reserves  the  right  to  delay  availability  of 
deposits  at  nonproprietary  ATMs  until  the 
fifth  business  day  following  the  date  of 
deposit,  as  {permitted  by  §  229.12(fl,  must 
incorporate  this  type  of  clause  in  its 
availability  policy  disclosure.  A  bank  must 
choose  among  the  alternative  language  based 
on  how  it  chooses  to  differentiate  between 
proprietary  and  nonproprietary  ATMs,  as 
required  under  §  229.16(b)(5). 

6.  Model  C-10    Cash  withdrawal 
limitation.  A  bank  that  imposes  cash 
withdrawal  limitations  under  §  229.12  must 
incorporate  this  type  of  clause  in  its 
availability  policy  disclosure.  Banks 
reserving  the  right  to  impose  the  cash 
withdrawal  limitation  and  using  Model  C-3 
should  disclose  that  funds  may  not  be 
available  until  the  sixth  (rather  than  fifth) 
business  day  in  the  first  (laragraph  under  the 
heading  "Longer  Delays  May  Apply." 

7.  Model  C-1 J     Credit  union  interest 
payment  policy.  A  credit  union  subject  to  the 
notice  requirement  of  §  229.14(b)(2)  must 
incorporate  this  type  of  clause  in  its 
availability  policy  disclosure.  This  model 
clause  is  only  an  example  of  a  hypothetical 
policy.  Credit  unions  may  follow  any  policy 
for  accrual  provided  the  method  of  accruing 
interest  is  the  same  for  cash  and  check 
deposits. 

8.  Model  C-1  lA    Availability  Sf  funds 
deposited  at  other  locations.  A  clause  similar 
to  Model  C-llA  should  be  used  if  a  bank 
bases  the  availability  of  funds  on  the  location 
where  the  funds  are  deposited  (for  example, 
at  a  contractual  or  other  branch  located  in  a 
difierent  check  processing  region).  Similarly, 
a  clause  similar  to  Model  C-llA  should  be 
used  if  a  bank  distinguishes  between  local 
and  non-local  checks  (for  example,  a  bank 
using  model  availability  policy  disclosure  C- 
4  or  C-5),  and  accepts  deposits  in  more  than 
one  check  processing  region. 

D.  Model  Notices,  Models  C-1 2  Throusfa  C- 
21 

1.  Model  Notices  C-12  through  C-21 
generally.  Models  C-12  through  C-21 
provide  models  for  the  various  notices 
required  by  the  regulation.  A  bank  that 
cashes  a  check  and  places  a  hold  on  funds 
in  an  account  of  the  customei  (soe 

§  229.19(e))  should  modify  the  model  hold 
notice  accordingly.  For  example,  the  bank 
could  replace  the  word  "deposit"  %vith  the 
word  "transaction"  and  could  add  the  phrase 
"or  cashed"  after  the  word  "deposited." 

2.  Model  C-12    Exception  hold  notice. 
This  model  satisfies  the  written  notice 
required  under  §  229.13(g)  when  a  bank 
places  a  hold  based  on  a  §  229.13  exception. 
If  a  hold  is  being  placed  on  more  than  one 
check  in  a  deposit  each  check  need  not  be 
described,  but  if  different  reasons  apply,  each 
reason  must  be  indicated.  A  bank  may  use 
the  actual  date  when  funds  will  be  available 
{cH-  withdrawal  rather  than  the  number  of  the 
business  day  following  the  day  of  defKxit.  A 
bank  must  incorporate  in  the  notice  die 
material  set  out  in  brackets  if  it  imposes 
overdraft  or  returned  check  fees  after 


invoking  the  reasonable  cause  exception 
under  §  229.13(e). 

3.  Model  C-13    Reasonable  cause  hold 
notice.  This  notice  satisfies  the  written  notice 
required  under  §  229.13(g)  when  a  bank 
invokes  the  reasonable  cause  exception 
under  §  229.13(e).  The  notice  provides  the 
bank  with  a  list  of  specific  reasons  that  may 
be  given  for  invoking  the  exception.  If  a  hold 
is  being  placed  on  more  than  one  check  in 

a  deposit,  each  check  must  be  described 
separately,  and  if  different  reasons  apply, 
each  reason  must  be  indicated.  A  bank  may 
disclose  its  reason  for  doubting  collectibility 
by  checking  the  appropriate  reason  on  the 
model.  If  the  "Other"  category  is  checked, 
the  reason  must  be  given.  A  bank  may  use 
the  actual  date  when  funds  will  be  available 
for  withdrawal  rathn  than  the  number  of  the 
business  day  following  the  day  of  depiosit  A 
bank  must  incorporate  in  the  notice  the 
material  set  out  in  brackets  if  it  imposes 
overdraft  or  returned  check  fees  after 
invoking  the  reasonable  cause  exception 
under  §  229.13(e). 

4.  Model  C-1 4    One-time  notice  for  large 
deposit  and  redeposited  check  exception 
holds.  This  model  satisfies  the  notice 
requirements  of  §  229.13(g)(2)  concerning 
nonconsiuner  accounts. 

5.  Model  C-1 5    One-time  notice  for 
repeated  overdraft  exception  hold.  This 
model  satisfies  tha  notice  requirements  of 
S  229.13(g)(3). 

6.  Model  C-16    Casa-by-case  hold  notice. 
This  model  satisfies  the  notice  required 
under  §  229.16(c)(2)  when  a  bank  with  a  case- 
by-case  hold  policy  imposes  a  hold  on  a 
deposit.  This  notice  does  not  require  a 
statement  of  the  specific  reason  for  the  hold, 
as  is  the  case  when  a  §  229.13  exception  hold 
is  placed.  A  bank  may  specify  the  actual  date 
when  funds  will  be  available  for  withdrawal 
rather  than  the  number  of  the  business  day 
following  the  day  of  deposit  when  funds  will 
be  available.  A  bank  must  incorporate  in  the 
notice  the  material  set  out  in  bratJiets  if  it 
imposes  overdraft  faes  after  invoking  a  case- 
by-case  hold. 

7.  Model  C-1 7    Notice  at  locations  where 
employees  accept  consumer  deposits  and 
Model  C-18    Notice  at  locations  where 
employees  accept  consumer  deposits  (case- 
by-case  holds).  These  models  satisfy  the 
notice  requirement  of  §  229.18(b).  Model  C- 

17  reflects  an  availabilify  (>olicy  of  holds  to 
statutory  limits  on  all  deposits,  and  Model  C- 

18  reflects  a  case-by-case  availabilify  policy. 

8.  Model  C-1 9    Notice  at  automated  teller 
machines.  This  model  satisfies  the  ATM 
notice  raquirementofS  229.18(c)(1). 

9.  Model  C-20    Notice  at  automated  teller 
machines  (delayed  receipt).  This  model 
satisfies  the  ATM  notice  requirement  of 

§  229. 18(c)(2]  when  receipt  of  dep>osit8  at  off- 
premises  ATMs  is  delayed  under 
§  229.19(a)(4).  It  is  based  on  collection  of 
deposits  once  a  week.  If  collections  occur 
more  or  less  frequently,  the  description  of 
when  deposits  are  received  must  be  adjusted 
accordingly. 

10.  Model  C-21    Deposit  slip  notice.  This 
model  satisfies  the  notice  requirements  of 

§  229.18(a)  for  deposit  slips. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  March  17, 1997. 
William  W.  Wiles, 
Secretary  of  the  Board. 
jFR  Doc.  97-7156  Filed  3-21-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  232 

[Release  Nos.  33-7405;  34-38419;  35- 
26«88;  39-2348;  10-22571] 

RIN  3235-AG96 

Adoption  of  Updated  EDGAR  Filer 
Manual;  Correction  and  Delay  of 
Implementation 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule;  correction  and  delay 
of  implementation. 

SUMMARY:  The  Commission  is  correcting 
an  amendment  to  Regulation  S-T  to 
conform  to  the  Office  of  Federal 
Register's  requirements  for 
incorporation  by  reference  and 
postponing  the  implementation  of  an 
updated  edition  of  the  EDGAR  Filer 
Manual  which  was  published  in  the 
Federal  Register  on  February  27,  1997 
162  FR  88771  in  order  to  resolve 
technical  issues  that  delayed  system 
implementation  from  March  10, 197  to 
March  24. 1997.  The  incorporation  by 
reference  into  the  (Dode  of  Federal 
Regulations  remains  March  10, 1997. 
DATES:  The  correction  to  §  232.301  is 
effective  March  10, 1997.  The 
implementation  of  the  new  edition  of 
the  EDGAR  FHer  Manual  is  delayed 
until  March  24,  1997.  The  incorporation 
by  reference  of  the  EDGAR  Filer  Manual 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  10, 1997  ramains- 
unchanged. 

FOR  FURTHER  INFORMATION  CONTACT: 
In  the  Office  of  Information  Technology, 
David  T.  Copenhafer  at  (202)  942-8800; 
for  questions  concerning  investment 
company  filings,  Ruth  Armfield 
Sanders,  Senior  (Counsel,  Division  of 
Investment  Management,  at  (202)  942- 
0591;  and  for  questions  with  respect  to 
documents  subject  to  review  by  the 
Division  of  Corporation  Finance, 
Margaret  R.  Black  at  (202)  942-2940. 
SUPPLEMEtfTARY  INFORMATION:  On 
February  27,  1997,  the  Commission 
announced  the  adopticm  of  an  updated 
EDGAR  Filer  Manual  ("Filer  Manual"), 
which  sets  forth  the  technical  formatting 
requirements  governing  the  preparation 
and  submission  of  electronic  filings 


through  the  Electronic  E>ata  Gathering, 
Analysis,  and  Retrieval  ("EDGAR") 
system.^  Compliance  with  the 
provisions  of  the  Filer  Manual  is 
required  in  order  to  assure  the  timely 
acceptance  and  processing  of  filings 
made  in  electronic  format.  Filers  &bould 
consult  the  Filer  Manual  in  conjunction 
with  the  Commission's  rules  governing 
mandated  electronic  filing  when 
preparing  documents  for  electronic 
submission.^ 

In  this  update,  several  submission 
types  have  been  added  to  accommodate 
electronic  submission  of  certain 
investment  company  filings. 
Specifically,  new  EDGAR  submission 
tyj)es  "40-17F1"  and  "40-17F2"  have 
been  added  to  accommodate  the  filing  of 
Forms  N-17F-1 3  and  N-17F-2;* 
submission  type  "N-23C-2,"  to 
accommodate  filings  under  Rule  23c- 
2(b); '  and  submission  types  "N- 
23C3A,"  "N-23C3B,"  and  "N-23C3C." 
to  accommodate  the  filing  of  Form 
N-23C-3.8  pursuant  to  Rule  23c-3.7 

With  respect  to  documents  subject  to 
review  by  the  Division  of  Corporation 
Finance,  two  additional  submission 
types  have  been  added  to  accommodate 
more  completely  the  electronic 
submission  of  filings  made  pursuant  to 


'  The  Filer  Manual  originally  was  adopted  on 
April  1, 1993,  and  became  effective  on  April  26, 
1993.  Releue  No.  33-69S6  (April  1, 1993)  (58  FR 
18638).  The  most  recent  update  to  the  Filer  Manual 
was  adopted  in  Release  No.  33-7394  (February  21, 
1997)  |61  FR  8877).  and  became  effective  on  March 
10.  1997. 

2  See  Release  Nos.  33-6977  (February  23.  1993) 
158  FR  14628),  IC-19284  (February  23,  1993)  (58  FR 
14848).  35-15746  (February  23,  1993)  (58  FR 
14999).  and  33-6980  (February  23. 1993  [58  FR 
15009)  for  a  comprehensive  treatment  of  the  rules 
adopted  by  the  Commission  governing  mandated 
electronic  filing.  See  also  Release  No.  33-7122 
(December  19,  1994)  [59  FR  67752),  in  which  the 
Commissioo  made  the  EDGAR  rules  Hnal  and 
applicable  to  all  domestic  registrants  and  adopted 
minor  amendments  to  the  EDGAR  rules:  Release 
No.  33-7394,  in  which  the  Commission  adopted  the 
most  recent  update  to  the  Filer  Manual:  and  Release 
No.  33-7369  (December  5.  1996)  {61  FR  65440),  in 
which  the  Commission  proposed  additional  minor 
technical  amendments  to  the  EDGAR  rules. 

'  17  CFR  274.21  (certificate  of  accounting  of 
securities  and  similar  investments  in  the  custody  of 
management  investment  companies  filed  pursuant 
toRulel7{-l). 

*  17  CFR  274.220  (certiricate  of  accounting  of 
securities  and  similar  investments  in  the  custody  of 
management  investment  companies  filed  pursuant 
to  Rule  7f-2). 

» 17  CFR  240.23c-2(b)  (notice  by  closed-end 
investment  companies  of  intention  to  call  or  redeem 
their  own  securities). 

•  17  CFR  274.221  (notiRcation  of  periodic 
repurchase  offer). 

'  17  CFR  240.23C-3.  Submission  type  ■•N-23C3A" 
is  to  be  used  for  filings  made  pursuant  to  Rule  23c- 
3(a)  only:  ••N-23C3B,"  Rule  23c-3(b)  only;  and  "N- 
23C3C."  Rule  23c-3(a)  and  (b). 


Rule  462(b)"  under  the  Securities  Act  of 
1933.9 

Rule  301  of  Regulation  S-T  was 
amended  to  provide  for  the 
incorporation  by  reference  of  the  Filer 
Manual  into  the  Code  of  Federal 
Kegulations,  which  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51. 
The  effective  date  of  the  amendment  to 
Rule  301  will  remain  March  10, 1997.  A 
minor  correction  is  being  made  to 
conform  to  the  Office  of  Federal 
Register's  requirements  for 
incorporation  by  reference. 

Technical  issues  surfaced  on  the 
afternoon  of  March  7,  1997  that 
prevented  system  implementation  on 
March  10, 1997.  The  Commission, 
therefore,  is  postponing  the 
implementation  of  the  Manual  from 
March  10, 1997  to  March  24, 1997. 

Need  for  Correction 

As  pubUshed,  the  final  regulations 
contain  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Pablication 

Accordingly,  the  publication  on 
February  27. 1997  of  the  final 
regulations,  -which  were  the  subject  of 
FR  Doc.  97-4797,  is  corrected  as 
follows: 

§232.301    [Conwcted] 

On  page  8876,  second  column,  in 
§  232.301,  last  line,  add  a  sentence  to 
the  end  of  the  section  to  read  as  follows: 

*  *  •  Copies  may  be  inspected  at  the 
Office  of  the  Federal  Register,  Suite  700, 
800  North  Capitol  Street,  N.W., 
Washington,  D.C. 

Dated:  March  19, 1997. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc  97-7340  Filed  3-21-97;  8:45  ami 
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•17  CFR  230.462(b). 

*15  U.S.C  77a  at  seq.  The  new  submission  types 
are:  S-4MEF  (for  use  in  connection  with 
registration  statements  filed  on  Form  S-4  |17  CFR 
239.25))  and  F-4MEF  (for  use  in  connection  with 
registration  statements  on  Form  F-4  1 17  CFR 
239.34)).  All  other  submission  types  used  for  Rule 
462(b)  filings  were  added  to  the  EDGAR  system  in 
November  1995.  See  Release  No.  33-7241 
(November  13. 1995)  (60  FR  57682) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization 

AQCNCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
to  set  forth  the  current  organizational 
structure  of  the  agency  as  well  as  the 
current  addresses  for  headquarters  and 
field  offices.  The  agency  is  also 
redesignating  certain  sections  of  the 
regulations  to  allow  for  expansion  in  the 
delegation  of  authority  section.  This 
action  is  necessary  to  ensure  the 
continued  accuracy  of  the  regulations. 
€FISECnVE  DATE:  March  24, 1997. 
FOR  FURTHER  INFORMATION  COffTACT: 
LTonya  J.  Barnes,  Division  of 
Management  Systems  and  Policy  (HFA- 
340),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-4807. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  are  being  amended  in 
subpart  C  of  part  5  (21  CFR  part  5)  to 
reflect  the  central  organization  of  the 
agency  and  to  provide  current  addresses 
for  headquarters  and  field  offices.  The 
regulations  are  also  being  amended  by 
redesignating  §§  5.100,  5.105.  5.110,  and 
5.115  as  §§  5.200,  5.205,  5.210.  and 
5.215,  respectively,  to  permit  the 
expansion  of  subpart  B  to  allow  for 
added  delegations. 

Notice  and  comment  on  these 
amendments  are  not  necessary  under 
the  Administrative  Procedure  Act 
because  this  is  a  rule  of  agency 
organization  (5  U.S.C.  553(b)). 

List  of  Subiects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 

PART  S-DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504,  552,  App.  2,  7 
U.S.C  138a,  2271;  15  U.S.C  638. 1261-1282, 
3701-3711a:  sees.  2-12  of  the  Fair  Packaging 
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and  Labeling  Act  (15  U.S.C.  1451-1461);  21 
U.S.C.  41-50,  61-63.  141-149.  467f.  679(b), 
801-886.  1031-1309;  sees.  201-903  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.e.  321-394);  35  U.S.C  156;  sees.  301, 
302.  303.  307,  310,  311.  351.  352,  361,  362, 
1701-1706,  2101  of  the  Public  Health  Service 
Act  (42  U.S.C  241,  242,  242a,  2421,  242n. 
243,  262.  263,  264.  265,  300u-300u-5, 
300aa-l);  42  U.S.C  1395y,  3246b,  4332, 
4831(a).  10007-10008;  E.O.  11490.  11921, 
and  12591. 

S5.100    [Radeaignatad  as §5.200] 

2.  Section  5.100  is  redesignated  as 
§  5.200  and  revised  to  read  as  follows: 

$5,200    Headquarters. 

The  central  organization  of  the  Food 
and  Drug  Administration  consists  of  the 
following: 

Office  of  the  Commissioner.' 
Office  of  the  Administrative  Law  Judge. 
Office  of  Executive  Secretariat. 
Office  of  Equal  Employment  and  Civil 
Rights. 

Office  of  the  Chief  Counsel. 
Office  of  Internal  Affairs. 
Office  of  External  Affairs. 
Industry  and  Small  Business  Liaison 
Staff. 

Office  of  Special  Health  Issues. 
Office  of  Consumer  Affairs. 
Office  of  Health  Affairs. 
Office  of  Legislative  Affairs. 
Office  of  Public  Affairs. 
Office  of  Women's  Health. 
Office  of  International  Affairs. 
Office  of  Management  and  Systems. 
Office  of  Planning  and  Evaluation. 
Office  of  Human  Resources  and 
Management  Services. 
Office  of  Facihties,  Acquisitions,  and 
Central  Services. 
Office  of  Information  Resources 
Management. 

Office  of  Financial  Management. 
Office  of  Policy. 

Regulations  Pohcy  and  Management 
Staff. 

PoUcy  Development  and  Coordination 
Staff. 

Pohcy  Research  Staff. 
International  Policy  Staff. 
Office  of  Operations. 
Office  of  Science. 
Office  of  Orphan  Products 
Development 

National  Center  for  Toxicological 
Research.^ 

Office  of  the  Center  Director 
Envirorunental  Health  and  Program 
Assurance  Staff. 

Equal  Employment  Opportunity  Staff. 
Scientific  Coordination  Staff. 
Technology  Advancement  Staff. 


Office  of  Planning  and  Resource 

Management 

Planning  Staff. 

Financial  Management  Staff. 

Evaluation  Staff. 

Office  of  Research 

Research  Coordination  Staff. 

Biomarkers  Laboratory  Staff 

Division  of  Reproductive  and 

Developmental  Toxicology. 

Division  of  Genetic  Toxicology. 

Division  of  Biochemical  Toxicology. 

Division  of  Nutritional  Toxicology. 

Division  of  Biometry  and  Risk 

Assessment. 

Division  of  Chemistry. 

Division  of  Microbiology. 

Division  of  Neurotoxicology. 

Office  of  Research  Support 

Veterinary  Services  Staff. 

Information  Technology  Staff. 

Division  of  Administrative  Services. 

Division  of  FaciUties  Engineering  and 

Maintenance. 

Office  of  Regulatory  Affairs.^ 

Office  of  the  Associate  Commissioner 

Contaminants  PoUcy  Coordination  Staff. 

Equal  Employment  Opportunity  Staff. 

Strategic  Initiatives  Staff. 

Office  of  Resource  Management 

Division  of  Planning,  Evaluation,  and 

Management. 

Division  of  Information  Systems. 

Division  of  Humeui  Resource 

Development. 

Division  of  Management  Operations. 

Office  of  Enforcement 

Medical  Products  Quahty  Assurance 

Staff. 

Division  of  CompUance  Management 

and  Operations. 

Division  of  Compliance  PoUcy. 

Office  of  Regional  Operations 

Division  of  Federal-State  Relations. 

Division  of  Field  Science. 

Division  of  Emergency  and 

Investigational  Operations. 

Division  of  Import  Operations  and 

Pohcy. 

Office  of  Criminal  Investigations* 

Northeast  Regional  Office.^ 

Mid-Atlantic  Regional  Office.* 

Southeast  Regional  Office.' 

Midwest  Regional  Office." 

Southwest  Regional  Office.^ 


>  Mailing  addrsM:  5600  Fishers  Lane,  Rodcville, 
MD  20857. 

>  Mailing  addreu:  (effonon.  AR  72079-0502. 


>  Mailing  address:  S600  Fishers  Lane.  Rockville. 
MO  20857. 

*  Mailing  address:  7500  SUndish  PI.,  nn.  2S0N. 
Rockville.  MD  20855. 

'  Mailing  address:  850'1l>ird  Ave..  Brooklyn.  NY 
11232. 

*  Mailing  address:  900  U.  S.  Customhouse. 
Second  and  Chestnut  Sts..  nn.  900.  Philadelphia, 
PA  19106. 

'  Mailing  address:  60  Eighth  St.  NE..  AtlanU,  GA 
30309. 

■  Mailing  address:  20  Nortii  Michigan  Ave.. 
Chicago.  IL  60606. 

•Mailing address:  7920  Elmbrook  Dr..  Dallas.  TX 
75247. 


Pacific  Area  Office.'" 

Center  for  Biologies  Evaluation  and 

Research.'' 

Office  of  the  Center  Director 

Equal  Employment  Opportimity  Staff. 

Scientific  Advisors  ana  Consultants 

Staff. 

Quality  Assurance  Staff. 

Congressional  and  Pubfic  Affairs  Staff. 

Office  of  Communication,  Training  and 

Manufacturers  Assistance 

Division  of  Congressional  and  PubUc 

Affairs. 

Division  of  Manufacturers  Assistance 

and  Training. 

Office  of  Management 

Division  of  Management  Services. 

Division  of  Applied  Information 

Technology. 

Division  of  Planning,  Evaluation,  and 

Budget. 

Office  of  Compliance 

Division  of  Case  Management. 

Division  of  Regulations  and  PoUcy. 

Division  of  Inspections  and 

Surveillance. 

Office  of  Therapeutics  Research  and 

Review 

Division  of  Cytokine  Biology. 

Division  of  Cellular  and  Gene 

Therapies. 

Division  of  Hematologic  Products. 

Division  of  Monoclonal  Antibodies. 

Division  of  Clinical  Trial  Design  and 

Analysis. 

Division  of  AppUcation  Review  and 

PoUcy. 

Office  of  Vaccines  Research  and  Review 

Division  of  Allergenic  Products  and 

Parasitology. 

Division  of  Bacterial  Products. 

Division  of  Viral  Products. 

Division  of  Vaccines  and  Related 

Products  Applications. 

Office  of  Establishment  Licensing  and 

Product  Surveillance 

Division  of  Product  Quality  Control. 

Division  of  Veterinary  Services. 

Division  of  Biostatistics  and 

Epidemiology. 

Division  of  EstabUshment  Licensing. 

Division  of  Congressional  PubUc  Affairs. 

Office  of  Blood  Research  and  Review 

Division  of  Blood  Applications. 

Division  of  Transfusion  Transmitted 

Diseases. 

Division  of  Hematolo^. 

Division  of  Blood  EstabUshment  & 

Products. 

Center  for  Drug  Evaluation  and 

Research. '2 

Office  of  the  Center  Director 

Advisors  and  Consultants  Staff. 

Pilot  Drug  Evaluation  Staff. 

Executive  Operations  Staff. 


>° Mailing  address:  13301  Clay  St.  Oakland.  CA 
94S12. 

■■Mailing address:  1401  Rockville  Pike,  suite 
200N.  Rockville.  MD  20852-1448. 

■'Mailing  address:  1451  Rockville  Pike.  nn.  6027, 
Rockville.  MD  20850. 
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Equal  Employment  Opportunity  Staff. 

Regulatory  PoUcy  Staff. 

Office  of  Management 

Administrative  Staff. 

Division  of  Planning,  Evaluation,  and 

Resource  Management. 

Division  of  Management  Services. 

Division  of  Information  Systems  Design. 

Division  of  Database  Management. 

Office  of  Training  and  Communications 

Freedom  of  Information  Staff. 

Division  of  Training  and  Development. 

Division  of  Communications 

Management. 

Division  of  the  Medical  Library. 

Office  of  Compliance 

Division  of  Labeling  and 

Nonprescription  E)rug  Compliance. 

Division  of  Prescription  Drug 

Compliance  and  SurveiUance. 

Division  of  Manufacturing  and  Product 

QuaUty. 

Division  of  Scientific  Investigations. 

Office  of  Pharmaceutical  Science 

Office  of  the  Director 

Product  QuaUty  Support  Staff. 

Operations  Staff. 

C^ce  of  New  Drug  Chemistry 

Division  of  New  E)rug  Chemistry  I. 

Division  of  New  Drug  Chemistry  U. 

Division  of  New  Drug  Chemistry  ID. 

Office  of  Generic  Drugs^^ 

Division  of  Chemistry  I. 

Division  of  Chemistry  n. 

Division  of  Bioequivalence. 

Division  of  Labeling  and  Program 

Support. 

Office  of  Clinical  Pharmacology  and 

Biopharmaceutics 

Division  of  Pharmaceutical  Evaluation  I. 

Division  of  Pharmaceutical  Evaluation 

n. 

Division  of  Pharmaceutical  Evaluation 

in. 

Office  of  Testing  and  Research 

Laboratory  of  Clinical  Pharmacology. 

Regulatory  Research  and  Analysis  Staff. 

Division  of  Product  QuaUty  Research. 

Division  of  AppUed  Pharmacology 

Research. 

Division  of  Testing  and  AppUed 

Analytical  Development. 

Office  of  Review  Management 

Office  of  the  Director 

Advisors  and  Consultants  Staff. 

Office  of  Drug  Evaluation  I 

Division  of  Neuropharmacological  Drug 

Products. 

Division  of  Oncology  Drug  Products. 

Division  of  Cardio-Renal  Drug  Products. 

Division  of  Drug  Marketing,  Advertising 

and  Communication. 

Office  of  Drug  Evaluation  tt 

Division  of  MetaboUc  and  Endocrine 

Drug  Products. 

Division  of  Pulmonary  Drug  Products. 


Office  of  Drug  Evaluation  HI 

Division  of  Gastrointestinal  and 

Coagulation  Drug  Products. 

Division  of  Anesthetic,  Critical  Care, 

and  Addiction  Drug  Products. 

Division  of  Medical  Imaging  and 

Radiopharmaceutical  Drug  Products. 

P^ce  of  Drug  Evaluation  IV 

Division  of  Anti-Infective  Drug 

Products. 

Division  of  Anti-Viral  Drug  Products. 

Office  of  Drug  Evaluation  V 

Division  of  Anti-Inflammatory, 

Analgesic,  and  Ophthalmologic  Drug 

Products. 

Division  of  Dermatologic  and  Dental 

Drug  Products. 

Division  of  Over-The-Counter  Drug 

Products. 

Office  of  Epidemiology  and  Biostatistics 

(^antitative  Methods  and  Research 

Staff. 

Division  of  Pharmacovigilance  and 

Epidemiology. 

Division  of  Biometrics  I. 

Division  of  Biometrics  II. 

Division  of  Biometrics  HI. 

Division  of  Biometrics  IV. 

Center  for  Devices  and  Radiological 

Health.'" 

Office  of  the  Center  Director 

Equal  Employment  Opportunity  Staff. 

Office  of  Systems  and  Management 

Integrity,  Committee  and  Conference 

Management  Staff. 

Division  of  Management  Operations. 

Division  of  Information  Dissemination. 

Division  of  Information  Technology 

Management. 

Division  of  Planning.  Analysis  and 

Finance 

Office  of  Health  and  Industry 

Programs^^ 

Division  of  E)evice  User  Programs  and 

Systems  Analysis. 

EHvision  of  Small  Manufacturers 

Assistance. 

Division  of  Mammography  QuaUty  {md 

Radiation  Programs. 

Division  of  Communication  Media. 

Program  Operations  Staff. 

Office  of  Compliances^ 

Promotion  and  Advertising  PoUcy  Staff. 

Division  of  Program  Operations. 

Division  of  Bioresearch  Monitoring. 

Division  of  Enforcement  I. 

Division  of  Enforcement  II. 

Division  of  Enforcement  m. 

Office  of  Device  Evaluations^ 

Program  Operations  Staff. 

Program  Management  Staff. 


Division  of  Cardiovascular,  Respiratory, 

and  Neurological  Devices. 

Division  of  Iteproductive,  Abdominal, 

Ear,  Nose,  and  Throat,  and  Radiological 

Devices. 

Division  of  General  and  Restorative 

Devices. 

Division  of  CUnical  Laboratory 

Devices.'" 

Division  of  Ophthalmic  Devices. 

Division  of  Dental,  Infection  Control, 

and  General  Hospital  Devices. 

Office  of  Science  and  Technology^^ 

Division  of  Mechanics  and  Materials 

Science. 

Division  of  Life  Sciences. 

Division  of  Physical  Sciences. 

Division  of  Electronics  and  Computer 

Sciences. 

Division  of  Management,  Information, 

and  Support  Services. 

Office  of  SurveiUance  and  Biometrics''* 

Division  of  Biostatistics. 

Division  of  Postmarket  Surveillance. 

Division  of  SurveiUance  Systems. 

Office  of  Health  and  Industry  Programs 

Division  of  Device  User  Programs  and 

Systems  Analysis. 

Division  of  SmaU  Manubctui«s 

Assistance. 

Division  of  Mammography  QuaUty  and 

Radiation  Programs. 

Division  of  Communication  Media. 

Center  for  Food  Safety  and  AppUed 

Nutrition.^' 

Office  of  the  Center  Director 

Equal  Employment  Opportunity  Staff. 

Office  of  Beltsville  Technical  Operations 

Office  of  Policy,  Planning  and  Strategic 

Initiatives 

Executive  Operations  Staff. 

Office  of  Programs 

Beltsville  Technical  Operations  Staff. 

Office  of  Cosmetics  and  Colors 

Division  of  Programs  and  Enforcement 

PoUcy. 

Division  of  Science  and  AppUed 

Technology. 

Office  of  Food  Labeling 

Division  of  Programs  and  Enforcement 

PoUcy. 

Division  of  Technical  Evaluation. 

Division  of  Science  and  AppUed 

Technology. 

Office  ofPremarket  Approval 

Division  of  Product  Policy. 

Division  of  Petition  Control. 

Division  of  Health  Effects  Evaluation. 

Division  of  Molecular  Biological 

Research  and  Evaluation. 

Division  of  Product  Manufacture  and 

Use. 


"Mailing  address:  7500  Staodish  PL,  rm.  286, 
Rockville,  MD  20855. 


14  Mailing  address:  9200  Corporate  Blvd., 
Rockville,  MD  20850. 

"Mailing  address:  1350  Piccard  Dr..  Rockville. 
MD  20850. 

■■Mailing  address:  2098  Gaither  Rd..  Oak  Grove 
Corporate  Park.  Rockville.  MD  20850. 

■'Mailing  addresa:  9200  Corporate  Blvd., 
Rockville.  MD  2085a 


"Mailing  address:  2098  Gaither  Rd..  Rockville, 
MD  20850. 

■•Mailing  address:  12720  Twinbrook  Pkwy.. 
Bldg.  1,  Rockville,  MD  208S7. 

^Mailing  address:  1350  Piccard  Dr..  Rockville, 
MD  20850. 

>■  Mailing  address:  200  C  St  SW.,  Waahington, 
DC  20204. 
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Office  of  Plant  and  Dairy  Foods  and 

Beverages 

Division  of  Progranis  and  Enforcement 

Policy. 

Division  of  Virulence  Assessment. 

Division  of  Pesticides  and  Industrial 

Chemicals. 

Division  of  Natural  Products. 

Division  of  Food  Processing  and 

Packaging. 

Office  of  Seafood 

Division  of  Special  Programs. 

Division  of  Programs  and  Enforcement 

Policy. 

Division  of  Science  and  Applied 

Technology. 

Office  of  Special  Nutritionals 

Clinical  Research  and  Review  Staff. 

Division  of  Programs  and  Enforcement 

PoUcy. 

Division  of  Science  and  AppUed 

Technology. 

Office  of  Special  Research  SkiUs 

Division  of  Toxicology  Research. 

Division  of  Microbiological  Studies. 

Office  of  Systems  and  Support 

Quality  Aj»urance  Staff. 

Office  of  Constituent  Operations 

Consumer  Education  Staff. 

Legislative  Activities  Staff. 

Industry  Activities  Staff. 

International  Activities  Staff. 

Office  of  Field  Programs 

Division  of  Enforcement. 

Division  of  HACCP  Programs. 

Division  of  Cooperative  Programs. 

Division  of  Field  Program  Planning  and 

Evaluation. 

Office  of  Management  Systems 

Safety  Management  Staff. 

Division  of  Information  Resources 

Management. 

Division  of  Planning  and  Resources 

Management. 

Office  of  Scientific  Analysis  and 

Support 

Division  of  Mathematics. 

Division  of  General  Scientific  Support. 

Division  of  Market  Stiidies. 

Center  Ibr  Vetarinary  Medicine.'' 

Office  of  the  Center  Director 

Office  of  Management  and 

Comm  unications 

Administrative  Staff. 

Communications  Staff. 

Program  Planning  and  Evaluation  Staff. 

Information  Resources  Management 

Staff. 

Office  of  Surveillance  and  Compliance 

Division  of  Compliance. 

Division  of  Animal  Feeds. 

Division  of  Epidemiology  and 

Surveillance. 


u Muling  address:  7500  Suodi*fa  PL.  MPN-2. 
Rockville  MD  20aSS. 


Office  of  New  Animal  Drug  Evaluation 
Division  of  Biometrics  and  Production 
Drugs. 

Division  of  Manufactiuing 
Technologies. 

Division  of  Therapeutic  Drugs  for  Food 
Animals. 

Division  of  Therapeutic  Drugs  for  Non- 
Food  Animals. 

Division  of  Human  Food  Safety. 
Office  of  Research 
Administrative  Staff. 
Division  of  Residue  Chemistry. 
Division  of  Animal  Research. 

15.106    [RadMignatMl  as  S  5.205] 

3.  Section  5.105  is  redesignated  as 
§  5.205. 

4.  Section  5.110  is  redesignated  as 
§  5.210  and  revised  to  read  as  follows: 

15.210    FDA  PuMIc  Information  Offices. 

(a)  Dockets  Management  Branch 
(HFA-305).  The  Dockets  Management 
Branch  PubUc  Room  is  located  in  rm.  1- 
23,  12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Telephone:  301-443-1753. 

(b)  Freedom  of  Information  Staff 
(HFI-35).  The  Freedom  of  Information 
Public  Room  is  located  in  rm.  12A-30, 
Paiklawn  Bldg.,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Telephone:  301- 
443-6310. 

(c)  Press  Relations  Staff  (HFI-40).  The 
Press  Offices  are  located  in  rm.  15-05, 
Parklawn  Bldg..  5600  Fisher  Lane, 
Rockville,  MD  20857.  Telephone:  301- 
443-3285;  and  in  rm.  3807.  FB-8.  200 

C  St.  SW..  Washington.  DC  20204. 
Telephone  202-205-4144. 

5.  Section  5.115  is  redesignated  as 
§  5.215  and  revised  to  read  as  follows: 

S  5.215    FisM  Structure. 

NORTHEAST  REGION 

Regional  Field  Office:  850  Third  Ave.. 
Brooklyn,  NY  11232. 
Northeast  Regional  Laboratory:  850 
Third  Ave.,  Brooklyn  .  NY  11232-1593. 
New  York  District  Office:  850  Third 
Ave.,  Brooklyn,  NY  11232-1593. 
New  England  District  Office:  One 
Montvale  Ave.,  Stoneham.  MA  02180. 
Buffalo  District  Office:  599  Delaware 
Ave..  Buffalo.  NY  14202. 

MID-ATLANTIC  REGION 

Regional  Field  Office:  900  U.S. 
Customhouse,  Second  and  Chestnut 
Sts..  rm.  900,  Philadelphia,  PA  19106. 
Philadelphia  District  Office:  900  U.S. 
Customhouse,  Second  and  Chestnut 
Sts.,  rm.  900,  Philadelphia.  PA  19106. 
Baltimore  District  Office:  900  Madison 
Ave.,  Baltimore,  MD  21201-2199. 
Cincinnati  District  Office:  1141  Central 
Pkwy..  Cincinnati,  OH  45202-1097. 


New  Jersey  District  Office:  Waterview 
Corporate  Center,  10  Waterview  Blvd., 
3d  Floor,  Parsippany,  NJ  07054. 

SOUTHEAST  REGION 

Regional  Field  Office:  60  Eighth  St.  NE., 

Atlanta,  GA  30309. 

Southeast  Regional  Laboratory:  60 

Eighth  St.  NE.,  Atlanta,  GA  30309. 

Atlanta  District  Office:  60  Eighth  St. 

NE.,  Atlanta,  GA  30309. 

Nashville  District  Office:  297  Plus  Park 

Blvd.,  Nashville,  TN  37217. 

AfeH'  Orleans  District  Office:  4298 

Elysian  Fields  Ave.,  New  Orleans,  LA 

70122. 

Florida  District  Office:  7200  Lake 

Ellenor  Dr.,  suite  120,  Orlando,  FL 

32809. 

San  Juan  District  Office:  466  Fernandez 

Jimcos  Ave.,  San  Juan,  PR  00901-3223. 

MIDWEST  REGION 

Regional  Field  Office:  20  North 

Michigan  Ave.,  rm.  510,  Chicago,  IL 

60602. 

Chicago  District  Office:  300  South 

Riverside  Plaza,  suite  550,  South 

Chicago,  IL  60606. 

Detroit  District  Office:  1560  East 

Jefferson  Ave.,  Detroit,  MI  48207-3179. 

Minneapolis  District  Office:  240 

Hennepin  Ave.,  Minneapolis,  MN 

55401-1912. 

SOUTHWEST  REGION 

Regional  Field  Office:  7920  Ehnbrook 

Dr.,  Dallas,  TX  75247-4982. 

Dallas  District  Offiice:  3310  Live  Oak  St., 

Dallas,  TX  75204. 

Denver  District  Office:  Bldg.  20,  Denver 

Federal  Center,  Sixth  and  Kipling  Sts., 

P.O.  Box  25087,  Denver,  CO  80225- 

0087. 

Kansas  City  District  Office:  11630  West 

80th  St.,  Lenexa,  KS  66214. 

St.  Louis  Branch:  12  Sunnen  Dr.,  St. 

Louis,  MO  63143. 

PACinC  REGION 

Regional  Field  Office:  1301  Clay  St., 

suite  1180-N,  Oakland,  CA  94612- 

5217.San  Francisco  District  Office:  1431 

Harbor  Bay  Parkway,  Alameda,  CA 

94502-7070. 

Los  Angeles  District  Office:  19900 

MacArthur  Blvd.,  suite  300,  Irvine,  CA 

92715-2445. 

Seattle  District  Office:  22201  23d  Dr. 

SE..  Bothell,  WA  98021-4421. 

Dated:  March  17.  1997. 
Willius  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

(PR  Doc.  97-7278  Filed  3-21-97;  8:45  am] 
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21  CFR  Part  522 

Implantation  or  injectable  Dosage 
Form  New  Animal  Drugs; 
OxytetracycUne  Injection;  Correction 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  was  pubhshed  in  the 
Federal  Register  of  July  10,  1996  (61  FR 
36290),  that  amended  the  animal  drug 
regulations  to  reflect  approval  of  a 
supplemental  abbreviated  new  animal 
drug  application  (ANADA)  held  by 
Boehringer  Ingelheim  Animal  Health, 
Inc.  The  regulation  inadvertently  failed 
to  specify  that  only  Boehringer 
Ingelheim 's  oxytetracycline  injection  is 
approved"  for  subcutaneous  use  in  cattle. 
In  addition,  the  preamble  failed  to 
provide  that  the  supplemental  approval 
was  granted  3  years  marketing 
exclusivity  for  the  new  use.  TTiis 
document  corrects  these  errors. 
EFFECTIVE  DATE:  July  10,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1643. 
SUPPLEMENTARY  MFORMATION:  In  the 
Federal  Register  of  July  10,  1996  (61  FR 
36290).  FDA  published  the  approval  of 
Boehringer  Ingelheim  Animal  Health, 
Inc's  supplemental  ANADA  200-008 
that  provides  for  subcutaneous  use  of 
oxytetracycline  injection  in  addition  to 
the  approved  intravenous  and 
intramuscular  use  in  beef  and 
nonlactating  dairy  cattle.  The  approval 
document  inadvertently  failed  to  specify 
that  only  Boehringer  Ingelheim 's 
oxytetracycline  injection  is  approved  for 
subcutaneous  use  in  cattle.  Accordingly, 
the  agency  is  correcting  21  CFR 
522.1660(c)(l)(iii)  as  set  forth  below. 
In  addition,  the  document  did  not 
state  that  under  section  512(c)(2)(F)(iii) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  360b(c)(2)(F)(iii)),  as  in 
effect  on  May  22, 1996,  the  date  of 
approval,  this  approval  for  food- 
producing  animals  qualifies  for  3  years 
of  marketing  exclusivity  beginning  May 
22, 1996,  bM»use  the  supplement 
contains  reports  of  new  clinical  or  field 
investigations  other  than 
bioequivalence,  or  residue  studies,  and 
in  the  case  of  food  producing  animals, 
human  food  safiety  studies  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  of  the 
supplement  and  conducted  or 
sponsored  by  the  applicant 


§522.1660    [Correctsd] 

2.  In  FR  Doc.  96-17541,  appearing  on 
page  36290  in  the  Federal  Register  of 
Wednesday,  July  10, 1996,  the  following 
correction  is  made.  On  page  36291,  in 
the  first  colimm,  in  line  2.  amendment 
"2."  is  corrected  to  read  as  follows: 

2.  Section  522.1660  Oxytetracycline 
injection  is  amended  in  paragraph 
(c)(l)(iii)  by  removing  the  first  sentence 
and  adding  two  sentences  in  its  place, 
to  read  as  follows: 

§522.1660    Oxytstracycline  Injection. 

•  •  •  •  • 

(c)  *  •  * 

(1)'  •  * 

(iii)  Administer  intramuscularly  or 
intravenously  at  the  3  to  5  milligrams 
level,  intramuscularly  at  the  9 
milligrams  level.  Sponsor  000010.  may 
also  administer  subcutaneously  at  the  3 
to  5  milligrams  and  9  milligrams  levels. 


Dated:  March  13. 1997. 
Robert  C  Livingstoii, 
Director,  Office  of  New  Animal  Drug 
Evaluation  Center  for  Veterinary  Medicine 
(FR  Doc.  97-7277  Filed  3-21-97;  8:45  am) 
BILUNQ  CODE  41W-01-F 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  527 

RIN1120-AA53 

[BOP-105»-F] 

Transfer  of  Inmates  to  State  Agents  for 
Production  on  State  Writs 

AGENCY:  Bureau  of  Prisons.  Justice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  docxunent.  the  Bureau 
of  Prisons  is  making  various  editorial  or 
procedural  changes  in  order  to  update 
its  regulations  on  transfer  of  inmates  to 
state  agents  for  production  on  state 
writs. 

EFFECTIVE  DATE:  March  24, 1997. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Room  754,  320 
First  Street,  NW..  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPt-EMENTARY  INFORMATION:  The 
Biueau  of  Prisons  is  amending  its 
regulations  on  transfer  of  inmates  to 


state  agents  for  production  on  state  writs 
(28  CFR  part  527,  subpart  D).  A  final 
rule  on  this  subject  was  published  in  the 
Federal  Register  July  1. 1981  (46  FR 
34549)  and  was  amended  October  1, 
1985  (50  FR  40105). 

The  Biueau  is  maldng  various 
editorial  or  procedural  changes  in  order 
to  update  §  527.31.  Specifically, 
paragraph  (a)  is  amended  for  the 
purpose  of  removing  the  instruction  that 
the  provisions  of  the  rule  may  not  be 
used  to  avoid  the  use,  or  to  circumvent 
the  intent,  of  the  Interstate  Agreement 
on  Detainers.  This  requirement  is  more 
suitable  for  inclusion  in  implementing 
instructions  to  staff  rather  than  in  the 
regulatory  text.  Paragraph  (c)  is 
amended  by  revising  the  provisions 
governing  how  requests  are  to  be  made. 
These  provisions  previously  had  read 
that  the  request  may  be  made  by  letter, 
or  in  urgent  cases  by  wire  or  phone.  The 
Bureau  is  revising  this  to  require  the 
request  to  be  made  by  letter. 
Implementing  instructions  to  staff 
further  address  how  the  letter  may  be 
received  (for  example,  via  facsimile 
transmission).  Consequently,  the 
regulation  would  not  need  to  be  further 
amended  in  order  to  recognize 
technological  changes  in  accepting 
requests.  Paragraph  (d)  is  amended  for 
editorial  consistency  (that  is,  in  order  to 
use  the  phrase  "institution  staff"  rath«' 
than  "institutional  staff").  Finally, 
paragraph  (h)  is  amended  by  removing 
the  phrase  "in  either  the  Regional  or 
Central  Office"  and  redundant 
regulatory  information.  Because  the 
provisions  in  paragraph  (h)  serve  as  a 
cross-reference  to  the  controlling 
regulations  for  Central  Inmate 
Monitoring  Cases,  the  inclusion  of  such 
specific  information  is  unnecessary. 

Because  these  changes  are  either 
administrative  or  editorial  in  nature,  the 
Bureau  finds  good  cause  for  exempting 
the  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C  553)  requiring 
notice  of  proposed  rulemaking,  the 
opportunity  for  public  conunent,  and 
delay  in  effective  date.  Members  of  the 
public  may  submit  comments 
concerning  this  rule  by  writing  to  the 
previously  cited  address.  These 
comments  will  be  considered  but  will 
receive  no  response  in  the  Federal 
Re^ster. 

Ine  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.),  does  not  have 


IMI 
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a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities, 
within  the  meaning  of  the  Act.  Because 
this  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons,  its 
economic  Impact  is  limited  to  the 
Bureau's  appropriated  funds. 

List  of  Subiects  in  28  CFR  Part  527 

Prisoners. 
Katfaieen  M.  Hawk. 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  5S2(a)  and 
delegated  to  the  Director,  Biu«au  of 
Prisons  in  28  CFR  0.96(p),  part  527  in 
subchapter  B  of  28  CFR.  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  B-4NMATE 
ADMISSION,  CLASSIFICATION.  AND 
TRANSFER 

PART  527— TRANSFERS 

1.  The  authority  citation  for  28  CFR 
part  527  continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  18  U.S.C.  3565, 
3569.  3621.  3622.  3624.  4001,  4042.  4081, 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1, 1987), 
4100-4115.  4161-4166  (Repealed  as  to 
offenses  committed  on  or  after  November  1, 
1987).  4201-4218,  5003,  5006-5024 
(Repealed  October  12, 1984  as  to  offenses 
committed  after  that  date),  5039;  28  U.S.C 
509,  510;  28  CFR  0.95-0.99. 

2.  In  §527.31,  paragraph  (a)  is 
amended  by  removing  the  second 
sentence,  paragraph  (c)  is  amended  by 
revising  the  second  sentence,  [>aragraph 
(d)  is  amended  by  revising  the  second 
sentence,  and  paragraph  (h)  is  revised  to 
read  as  follows: 

f  527.31    Procwlures. 


(c)  *  *  *  The  request  shall  be  made 
by  letter.  *  •  * 

(d)  *  *  *  Institution  staff  shall  verify 
the  authenticity  of  the  writ 

•        *        *        *        * 

(h)  Release  of  inmates  classified  as 
Central  Inmate  Monitoring  Cases 
requires  review  with  and/or 
coordination  by  appropriate  authorities 
in  accordance  with  the  provisions  of  28 
CFR  part  524,  subpart  F. 

[FR  Doc.  97-7292  Filed  3-21-97;  8:45  am] 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36CFRPart223 

Small  Business  Timber  Sale  Set-Aside 
Program;  Appeal  Procedures  on 
Recomputation  of  Shares 

AGENCY:  Forest  Service,  USDA. 
ACDON:  Interim  rule;  request  for 
comment. 

SUMMARY:  This  interim  rule  provides  an 
opportunity  for  timber  purchasers  to 
appeal  the  recomputation  of  the  small 
business  share  of  National  Forest 
System  Timber  sales.  The  rule  is 
necessary  to  implement  a  legislative 
requirement  to  provide  timber 
pujx±asers  the  opportunity  to  comment 
on  and  appeal  recomputation  of  shares 
and  related  decisions  made  under  the 
Small  Business  Timter  Sale  Set-Aside 
Program. 

DATES:  Effective  Dates:  This  rule  is 
effective  March  24, 1997,  except  for 
§  223.18  paragraph  (f)  which  contains 
information  collection  requirements  that 
have  not  been  approved  by  the  Office  of 
Management  and  Budget.  The  Forest 
Service  will  publish  a  subsequent  notice 
in  the  Federal  Register  announcing  the 
effective  date  of  the  information 
collection  requirements. 

Comment  [kite:  Comments  on  this 
interim  rule  must  be  received  by  May 
23,  1997. 

ADDRESSES:  Send  written  comments  to 
Director,  Timber  Management,  MAIL 
STOP  1105,  Forest  Service,  USDA,  P.O. 
Box  96090,  Washington,  DC  20090- 
6090.  Comments  received,  including 
name  and  address  where  provided,  shall 
be  placed  in  the  record  of  the 
rulemaking  and  made  available  for 
copying  and  public  inspection. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rod  Sallee,  Timber  Management  Staff, 
(202) 205-1766. 

SUPPI.EaENTARY  INFORMATION: 

Background 

Developed  in  cooperation  with  the 
Small  Business  Adrninistration,  the 
Forest  Service  Small  Business  Timber 
Sale  Set-Aside  Program  is  designed  to 
ensure  that  quahfying  small  business 
timber  purchasers  have  the  opportiuiity 
to  purchase  a  fair  proportion  of  National 
Forest  System  timber  offered  for  sale. 
The  ciurent  set-aside  program  was 
adopted  July  26,  1990  (55  FR  30485). 

Under  the  program,  the  Forest  Service 
must  recompute  the  shares  of  timber 
sales  to  be  set-aside  for  quahfying  small 
businesses  every  five  years  based  on  the 
actual  volume  of  sawtimber  that  has 


been  purchased  and/or  harvested  by 
small  businesses.  Also,  shares  must  be 
recomputed  if  there  is  a  change  in 
manufacturing  capabiUty.  if  the 
purchaser  size  class  changes,  or  if 
certain  purchasers  discontinue 
operations.  Direction  to  guide 
employees  in  administering  the  Small 
Business  Timber  Sale  Set-Aside 
Program  is  issued  in  the  Forest  Service 
Manual.  Chapter  2430,  and  Chapter  90 
of  the  Forest  Service  Timber  Sale 
Preparation  Handbook  (FSH)  2409.18. 

In  1992,  the  agency  adopted  new 
administrative  appeal  procedures  at  36 
CFR  part  215  in  response  to  new 
statutory  direction.  These  rules  apply  to 
all  National  Forest  System  project-level 
decisions  for  which  an  environmental 
assessment  (EA)  or  impact  statement 
(EIS)  has  been  prepared.  Because  the 
recomputation  of  shares  under  the 
Small  Business  Set-Aside  Program  is  not 
subject  to  dociunentation  in  an  EA  or 
EIS.  the  decisions  on  the  1996-2000 
Forest  Service  recomputation  of  small 
business  shares  were  not  subject  to  the 
appeal  procedures.  However,  since  the 
agency  had  accepted  appeals  of 
recomputation  decisions  imder  36  CFR 
part  217  prior  to  adoption  of  part  215, 
the  agency  decided  to  establish 
procedures  for  providing  notice  to 
affected  purchasers  with  opportunity  to 
comment  on  the  recomputation  of 
shares.  Notice  of  these  procedures  was 
pubUshed  in  the  Federal  Register  on 
February  28,  1996  (61  FR  7468). 

The  Conference  Report  accompanying 
the  1997  Omnibus  Appropriation  Act 
(Pubhc  Law  104-208)  found  the  Forest 
Service  decision  to  eliminate  an 
administrative  appeals  opportunity  for 
the  Small  Business  TimbiBr  Sale  Set- 
Aside  Program  "unacceptable"  and 
directed  the  Forest  Service  to  reinstate 
an  appeals  process  before  December  31. 
1996.  The  Conference  Report  requires 
that  the  agency  estabUsh  a  process  by 
which  purchasers  may  appeal  decisions 
concerning  recomputations  of  SBA 
shares,  structural  recomputations  of 
SBA  shares,  or  changes  in  policies 
impacting  the  timber  sale  set-aside 
program.  It  also  provides  that,  as  in  the 
past,  decisions  related  to  the 
designation  of  the  sales  to  be  set  aside 
will  not  be  open  for  appeal. 

Good  Cause  Exemption 

The  Conference  Report  accompanying 
the  FY  1997  Omnibus  Appropriation 
Act  directed  reinstatement  of  the 
appeals  process  by  December  31,  1996. 
The  Department  has  determined  that 
such  reinstatement  can  occur  only 
through  informal  rulemaking  (5  U.S.C. 
552).  Regrettably,  the  Department  was 
not  able  to  meet  the  December  deadline 
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because  of  the  press  of  other  business, 
but  it  is  trying  to  implement  the 
direction  as  expeditiously  as  possible. 
Given  that  the  congressional  intent  can 
be  met  only  through  rulemaking,  that  in 
the  conference  report  Congress  set  a 
specific  date,  and  that  it  would  be 
impracticable  to  give  notice  and  obtain 
comment,  good  cause  exists  to  adopt  an 
interim  rule  without  prior  pubUc 
comment.  However,  while  the  rule  is 
immediately  effective  to  comply  with 
congressional  intent,  the  Department  is 
requesting  comment  on  the  provisions 
set  out  in  this  interim  rule  for 
consideration  in  adoption  of  a  final  rule. 

Provisions  of  the  Rule 

The  appeal  process  at  issue  is  limited 
to  the  Timber  Sale  Set-Aside  Program; 
therefore,  the  interim  rule  is  issued  to 
36  CFR  part  223 — Sale  and  Disposal  of 
National  Forest  System  Timber,  under 
Subpart  B  rules  dealing  with  contract 
administration.  The  Set-Aside  Program 
appeal  procedures  are  set  out  at  a  new 
'  §  223.118.  To  the  extent  possible,  the 
Department  has  modeled  this  very 
specific  appeal  procedure  on  the  other 
appeal  processes  administered  by  the 
Forest  Service  in  order  to  foster 
common  interpretation,  consistent 
processing,  and  pubhc  and  employee 
imderstanding. 

Paragraph  (a)  of  §  223.118  specifies 
that  the  decisions  subject  to  appeal  are 
the  various  recomputations  of  small 
business  shares  of  timber  sales,  namely 
structural,  special,  and  market  change  as 
well  as  the  scheduled  five-year 
recomputations. 

Paragraph  (b)  addresses  the  manner  of 
giving  notice  of  proposed  and  actual 
recomputation  decisions.  Paragraph 
(b)(1)  of  the  interim  rule  requires  the 
agency  to  give  predecisional  notice  and 
opportunity  to  comment  on  "draft" 
recomputation  decisions.  Timber  sale 
purchasers  in  the  affected  area  will  have 
30  days  to  review  the  draft  decisi<Hi  and 
supporting  data  and  to  provide 
comments.  The  Responsible  Official  has 
15  days  to  review  and  consider  the 
comments  and  to  make  and  give  notice 
of  the  recomputation  decision.  This 
approach  is  consistent  with  the 
predecisional  notice  and  comment 
procedures  of  the  agency's  principal 
appeal  rules  at  36  CFR  part  215. 

Paragraph  (b)(2)  of  the  interim  rule 
requires  the  Responsible  Official  to  give 
written  notice  of  the  final  decision  to  all 
purchasers  on  the  timer  sale  bidders  hst 
for  the  affected  area  and  to  advise  them 
of  appeal  rights  and  filing  procedures. 
This  decision  notice  must  identify  the 
name  of  the  Appeal  Deciding  Officer  to 
whom  a  appeal  of  the  decision  may  be 


filed,  the  address,  and  the  deadline  for 
filing. 

Paragraph  (c)  of  §  2»118  specifies 
that  only  timber  sale  piutdiasers  on  the 
bidders  list  for  the  a^cted  area  who 
have  submitted  predecisional  comments 
pursuant  to  paragraph  (b)  may  appeal. 
This  approach  is  consistent  with  that  at 
36  CFR  215.11,  which  provides  that 
prior  participation  in  the 
decisionmaking  process  is  a  condition 
of  appeal.  However,  imlike  the  rules  at 
36  CFR  215.11,  this  interim  rule  does 
not  permit  interested  parties  (parties 
other  than  affected  purchasers  of  their 
representative)  to  submit  views  for 
consideration  in  the  appeal  process. 
Since  only  purchasers  are  directly 
affected  by  the  recomputation  of  the 
small  business  share  of  the  local  timber 
sale  program,  there  is  no  apparent  need 
to  provide  for  participation  of  interested 
parties. 

Paragraph  (d)  of  the  interim  rule 
provides  for  one  level  of  appeal  and 
notes  that  generally  appeals  are 
conducted  by  the  Regional  Forester. 
Consistent  with  the  approach  imder  36 
CFR  part  215,  only  one  level  of  appeal 
is  provided. 

Paragraph  (e)  provides  20  days  to  file 
a  notice  of  appeal  with  the  Appeal 
Deciding  Officer. 

Paragraph  (f)  sets  out  the  minimums 
infonpation  that  must  be  included  in  a 
notice  of  appeal.  The  requirements  in 
paragraph  (f)(2)  constitute  an 
information  collection  as  defined  by  the 
Paperwork  Reduction  Act  and  are 
described  in  detail  later  in  the  preamble 
under  the  heading  "Controlling 
Paperwork  Burden  on  the  PubUc."  This 
provision  of  the  rule  is  not  effective 
imtil  the  Office  of  Management  and 
Budget  approves  the  information 
requirement.  Emergency  approval  of  the 
information  required  in  a  notice  of 
appeal  has  been  requested  bom  the 
Office  of  Management  and  Budget.  The 
agency  will  give  notice  of  the  number 
assigned  to  the  information  required  by 
paragraph  (f)  along  with  the  effective 
date  which  will  be  published  in  the 
Federal  Register.  In  the  meantime,  the 
pubhc  is  invited  to  submit  comments  on 
this  collection. 

Paragraph  (g)  addresses  the  filing 
periods,  how  time  periods  are 
calculated,  and  how  timeUness  is 
determined.  These  procedures  are 
basically  the  same  as  those  already  in 
use  with  other  Forest  Service  appeal 
procedures  under  36  CFR  parts  215. 
217,  and  251,  subpart  C. 

Paragraph  (h)  sets  out  the  three 
circumstances  under  which  an  appeal 
will  be  dismissed  without  a  decision. 
These  are  consistent  with  dismissal  of 
appeals  under  part  215. 


Paragraph  (i)  defines  the  record  on 
which  the  Appeal  Deciding  Officer  must 
base  the  appeal  decision.  In  the  interest 
of  an  efficient  and  timely  appeal 
process,  the  record  is  limited  to  the  * 
written  decision,  supporting 
documentation,  the  notice  of  appeal, 
and  the  responsive  statement,  if  any. 
Also,  the  Responsible  Official  is  given 
only  seven  days  to  gather  and  assemble 
the  record  and  to  transmit  it  to  the 
Appeal  Deciding  Officer. 

Paragraph  (j)  requires  the  Appeal 
Deciding  Officer  to  issue  the  appeal 
decision  in  writing  within  30  days  of 
the  cost  of  the  appeal  period. 

Paragraph  (k)  addresses 
implementation  of  recomputation 
decisions  during  pendency  of  appeals.  It 
provides  that  if  an  ap{>eal  is  not 
resolved  by  April  1  following  the  end  of 
the  5-year  recomputation  period,  the 
Res[>onsible  Official  will  proceed  to 
implement  the  decision.  If  the  appeal 
decision  changes  the  shares,  the 
necessary  adjustments  will  be  made  in 
the  remaining  portion  of  the  5-year 
period. 

Paragraph  (1)  requires  that  timber 
purchasers  be  given  an  opportunity  to 
review  and  comment  on  significant 
changes  in  the  Small  Business  Timber 
Sale  Set-Aside  program  or  pohcy  prior 
to  adoption  and  implementation.  This 
opportunity  will  be  given  through 
Federal  Register  notice  and  is 
consistent  with  the  agency's  treatment 
of  all  other  major  pohcy  decisions. 

The  sequence  and  content  of  the  rules 
of  §  223.1 18  are  modeled  on  those  of  36 
CFR  part  215.  The  interim  rule  adopts 
the  same  rules  of  procedure  with  regard 
to  the  ctmtent  of  the  notice  of  appeal, 
timely  filing,  appeal  record,  dismissal, 
and  timeframe  for  decisions.  These  rules 
are  well  understood  by  those  who  have 
participated  in  Forest  Service 
administrative  appeals,  including  many 
timber  sale  purchasers  or  their 
representatives,  and,  therefore,  should 
facihtate  app>ellant  understanding  and 
use  of  these  appeal  procedures. 

Environmental  Impact 

This  interim  rule  would  estabhsh 
uniform  procedures  for  providing 
quahfying  timber  purchasers  the 
opportunity  to  review,  comment,  and 
appeal  decisions  on  recomputed  shares 
of  the  small  business  timber  sale  set- 
aside  program.  Section  31.1b  of  Forest 
Service  Handbook  1909.15  (57  FR 
43180;  September  18. 1992)  excludes 
from  documentation  in  an 
environmental  assessment  or  impact 
statement  "rules,  regulations,  or  pohdes 
to  estabhsh  Service-wide  administrative 
procedures,  program  processes,  or 
instructions."  The  agency's  assessment 
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is  that  this  interim  rule  falls  within  this 
category  of  actions  and  has  no  direct  or 
indirect  environmental  impact,  and  that 
no  extraordinary  circumstances  exist 
whli::h  would  require  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement. 

However,  comments  are  invited  and 
Mdll  be  considered  in  making  a  final 
determination  upon  adoption  of  the 
final  rule. 

Controlling  Paperwork  Burdens  on  the 
Public 

The  information  that  would  be 
collected  from  timber  sale  purchasers 
who  appeal  recomputation  of  shares 
under  the  Small  Business  Timber  Sale 
Set-Aside  Program  is  the  minimum 
needed  for  an  Appeal  Deciding  Officer 
to  reach  informed  conclusions  about 
decisions  appealed  under  this  rule. 

Description  of  Information  Collection 

Title:  Small  Business  Timber  Sale  Set- 
Aside  Program;  Appeal  Procedures  on 
Recomputations  of  Shares. 

OMB  Nuwber  New. 

Expiraiton  Date  of  Approval:  New. 

Type  of  Request:  The  following 
collection  requirements  are  new  and 
have  not  leceived  approval  by  the  Office 
of  Management  and  Budget. 

Abstract:  This  collection  would 
consist  of  information  provided  by 
purchasers  who  object  to  a 
recomputation  decision  of  timber  sales 
to  be  set  aside  for  small  timber 
purchasers.  The  information  to  be 
provided  shows  why  the  appellant 
believes  the  recomputation  decision 
should  be  overtiuned. 

Estimate  of  Burden:  The  public 
reporting  burden  to  provide  comments 
or  prepare  a  notice  of  appeal  piusuant 
to  the  interim  rule  is  estimated  to 
average  4  hours  per  response. 

Respondents:  Large  and  small 
businesses  purchasing  National  Forest 
System  timber  sales  or  their  agents. 

Estimated  Number  of  Respondents: 
40. 

Estimated  Number  of  Responses  per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  320  hours. 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accvuacy  of  this 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vahdity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quahty,  utihty.  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  respondents;  including  the  use  of 
automated  colledMon  techniques  or 
other  forms  of  information  technology. 

Use  of  Comments 

All  comments  received  on  the 
information  requirements  in  response  to 
this  rulemaiung  notice  will  be 
summarized  and  included  in  the 
subsequent  routine  request  for  OMB 
approval  of  the  information  collection. 
All  comments,  including  names  and 
addresses  where  provided,  will  also 
become  a  matter  of  public  record. 

Unfunded  Mandates  Reform 

Pursuant  to  Title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  which 
the  President  signed  into  law  on  March 
22, 1995,  the  Department  has  assessed 
the  effects  of  this  rule  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  interim  rule  does  not 
compel  the  expenditure  of  $100  million 
or  more  by  any  State,  local,  or  tribal 
governments  or  anyone  in  the  private 
sector.  Therefore,  a  statement  under 
section  202  of  the  Act  is  not  required. 

Regulatory  Impact 

This  interim  final  rule  has  been 
reviewed  under  USDA  procedures  and 
Executive  Order  12866  on  Regulatory 
Planning  and  Review.  It  has  been 
determined  that  this  is  not  a  significant 
rule.  This  r\ile  will  not  have  an  annual 
effect  of  $100  million  or  more  on  the 
economy  nor  adversely  affect 
productivity,  competition,  jobs,  the 
environment,  pubic  health  or  safety,  nor 
State  or  local  governments.  This  interim 
rule  will  not  interfere  with  an  action 
taken  or  planned  by  another  agency  nor 
raise  new  legal  or  policy  issues.  Finally, 
this  action  will  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  or  recipients  of  such 
programs.  Accordingly,  this  interim  rule 
is  not  subject  to  OMB  review  under 
Executive  Order  12866. 

Pursuant  to  5  U.S.C.  605(b),  it  is 
hereby  certified  that  this  interim  rule 
has  been  considered  in  Ught  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  601 
et  seq.)  and  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  smaU  entities  as 
defined  by  that  Act.  The  interim  rule 
im{)oses  no  additional  requirements  on 
small  business  timber  sale  purchasers  or 
other  small  entities.  It  merely 
implements  legislative  intent  to  provide 
small  purchasers  a  new  administrative 
appeal  opportunity.  To  facilitate 
preparation  and  conduct  of  timber  sale 
set-aside  appeals,  the  agency  has  kept 


the  appeal  procedures  as  streamlined 
and  simple  as  possible. 

No  Takings  Implications 

This  interim  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630,  and  it  has  been  determined  that 
the  rule  does  not  pose  the  risk  of  a 
taking  of  Constitutionally-protected 
private  property.  This  interim  rule  gives 
opportunity  to  quaUfying  timber  sale 
purchasers  to  ensure  that  small 
businesses  have  the  opportimity  to 
purchase  a  feir  proportion  of  National 
Forest  System  timber  offered  for  sale. 

Civil  Justice  Reform  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  If  this  interim  rule  were 
adopted,  (1)  all  state  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
interim  rule  or  which  would  impede  its 
full  implementation  would  be 
preempted;  (2)  no  retroactive  effect 
would  be  given  to  this  interim  rule;  and  ' 
(3)  it  would  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  its  provisions. 

Sununary 

This  interim  rule  complies  with  the 
congressional  intent  of  the  conference 
report  on  the  Fiscal  Year  1997  Omnibus 
Appropriations  Act  by  reinstating  an 
administrative  ap{>eal  opportunity  for 
timber  sale  purchasers  of  small  business 
timber  sale  share  recomputation 
decisions  in  a  manner  consistent  with 
previous  appeal  procedures  and 
subsequent  statutory  predecisional 
notice  and  comment  provisions.  To 
enhance  both  employee  and  piuT:haser 
understanding,  this  interim  rule  models 
the  provisions  of  other  administrative 
appeal  rules  already  in  place  (36  CFR 
part  215,  217,  and  251)  to  the  extent 
possible.  The  Department  invites 
written  comment  on  this  interim  final 
rule.  Notice  of  the  final  rule,  including 
discussion  of  comments  received,  will 
be  published  in  the  Federal  Register. 

List  of  Subfects  in  36  CFR  Part  223 

Exports,  Government  contracts. 
National  forests.  Reporting 
requirements.  Timber  sales. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble.  Subpart  B  of  Part  223  of 
Title  36  of  the  Code  of  Federal 
Regulations  is  hereby  amended  as 
follows; 

PART  223— SALE  AND  DISPOSAL  OF 
NATIONAL  FOREST  SYSTEM  TIMBER 

1.  The  authority  citation  for  Part  223 
continues  to  read  as  follows: 
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AuAoritjr  90  Stat  2958. 16  U.S.Q  472a:  98 
Stat  2213, 16  U.S.C  618;  104  Stat  714-726. 
16  U.S.C.  620-620h.  unless  othennrise  noted. 

2.  Add  a  new  §  223.118  to  subpart  B 
to  read  as  follows: 

$223,118    Appeal  process  for  smaU 
businass  timbar  sale  set-aside  program 
share  recomputations. 

(a)  Decisions  subject  to  appeal.  The 
rules  of  this  section  govern  appeal  of 
decisions  about  structiual,  special, 
market  change,  or  the  scheduled  five- 
year  recomputations  of  the  small 
business  share  of  timber  sales.  Only 
those  timber  sale  purchasers  who  have 
submitted  written  comments  to  the 
Responsible  Official  on  the  draft 
recomputed  share  decision,  or  their 
representatives,  are  eligible  to  appeal  a 
decision. 

(b)  ^4anne^  of  giving  notice — (1) 
Predecisional  notice  and  comment. 
Qualifying  timber  sale  purchasers  that 
may  be  affected  by  recomputations  shall 
be  given  30  days  for  predecisional 
review  and  comnjent  on  any  draft 
decision  to  reallocate  shares,  including 
the  data  used  in  making  the  proposed 
recomputation  decision. 

(2)  Notice  of  Decision.  Upon  close  of 
the  30-day  review  period,  the 
Responsible  Official  shall  consider  any 
comments  reviewed.  Within  15  days 
following  the  end  of  the  comment 
period,  the  Responsible  Official  shall 
make  the  decision  on  the  small  business 
shares  and  shall  give  prompt  written 
notice  to  all  parties  on  the  national 
forest  timber  sale  bidders  list  for  the 
affected  area.  The  notice  shall  identify 
the  name  of  the  Appeal  Deciding  Officer 
to  whom  an  appeal  of  the  decision  may 
be  filed,  the  address,  the  date  by  which 
an  appeal  must  be  filed,  and  where  the 
purchaser  may  obtain  the  appeal 
procedure  and  requirements. 

(c)  Who  may  appeal.  Only  timber  sale 
purchasers  affected  by  recomputations 
of  the  small  business  share  of  timber 
sales,  or  their  representatives,  who  have 
submitted  predecisional  comments 
pursuant  to  paragraph  (b)(1)  of  this 
section  may  appeal  recomputation 
decisions  under  this  section.  Intervenors 
are  not  allowed  in  appeals  under  this 
section. 

(d)  Level  of  appeal.  Only  one  level  of 
review  is  available  for  appeal  of 
decisions  pertaining  to  recomputations 
under  the  Small  Business  Timber  Set- 
Aside  Program.  The  Appeal  Deciding 
Officer  is  the  official  one  level  above  the 
level  of  the  Responsible  Official  who 
made  the  recomputation  of  shares 
decision.  The  Responsible  Official  is 
normally  the  Forest  Supervisor;  thus, 
the  Appeal  Deciding  Officer  is  normally 
the  Regional  Forester.  However,  when 


the  Regional  Forester  makes 
recomputation  decisions,  the  Appeal 
Deciding  Officer  is  the  Chief  or  such 
officer  at  the  National  headquarters 
level  as  the  Chief  may  designate. 

(e)  Filing  procedures.  In  order  to  file 
an  appeal  imder  this  section,  an 
appellant  must  file  a  notice  of  ap{>eal,  as 
specified  in  the  notice  of  decision,  with 
the  Appeal  Deciding  Officer  within  20 
days  of  the  date  on  the  notice  of  the 
decision.  This  date  shall  be  specified  in 
the  notice  of  decision  given  pursuant  to 
paragraph  (b)(2)  of  this  section. 

(f)  Content  of  notice  of  appeal.  (1)  It 
is  the  responsibility  of  the  appellant  to 
provide  sufficient  narrative  evidence 
and  argiunent  to  show  why  a 
recomputation  decision  by  the 
Responsible  Official  should  be  reversed 
or  changed. 

(2)  An  appellant  miist  include  the 
following  information  in  a  notice  of 
appeal: 

(i)  The  appellant's  name,  mailing 
address,  and  daytime  telephone 
number; 

(ii)  The  title  or  type  of  recomputation 
decision  involved,  Uie  date  of  the 
decision,  and  the  name  of  the 
Responsible  Official; 

(iii)  A  brief  description  and  date  of 
the  decision  being  appealed; 

(iv)  A  statement  of  now  the  appellant 
is  adversely  affected  by  the  decision 
being  appealed; 

(v)  A  statement  of  the  facts  in  dispute 
in  the  issue(s)  raised  by  the  appeal; 

(iv)  Specific  references  to  any  law, 
regulation,  or  poUcy  that  the  appellant 
believes  to  have  been  violated  and  the 
basis  for  such  as  allegation; 

(vii)  A  statement  as  to  whether  and 
how  the  appellant  has  tried  to  resolve 
with  the  Responsible  Official  the 
issue(s)  being  appealed,  including 
evidence  of  submission  of  written 
comments  at  the  predecisional  stage  as 
provided  by  paragraph  (a)  of  this 
section,  the  date  of  any  discussion,  and 
the  outcome  of  that  meeting  or  contact; 
and 

(viii)  A  statement  of  the  reUef  the 
appellant  seeks. 

Ig)  Time  periods  and  timeliness.  (1) 
All  time  periods  applicable  to  this 
section  will  begin  on  the  first  day 
following  a  decision  or  action  related  to 
the  appeal. 

(2)  Time  periods  apphcable  to  this 
section  are  computed  using  calendar 
days.  Satimlays,  Sundays,  or  Federal 
hohdays  are  included  in  computing  the 
time  allowed  for  filing  an  appeal; 
however,  when  the  filing  period  would 
expire  on  a  Saturday,  Sunday,  or 
Federal  hohday,  the  filing  time  is 
automatically  extended  to  the  end  of  the 
next  Federal  working  day. 


(3)  It  is  the  responsibihty  of  those 
filing  an  appeal  to  file  the  notice  of 
appeal  by  the  end  of  the  filing  period. 
In  the  event  of  questions,  legible 
postmarks  on  a  mailed  app^  or  the 
time  and  date  imprint  on  a  facsimile 
appeal  will  be  considered  evidence  of 
timely  filing.  Where  postmarks  or 
facsimile  imprints  are  illegible,  the 
Appeal  Deciding  Officer  shall  rule  on 
the  timeliness  of  the  notice  of  appeal. 

(4)  Time  for  filing  a  notice  of  appeal 
is  not  extendable. 

(h)  Dismissal  without  decision.  The 
Appeal  Deciding  Officer  shall  dismiss 
an  appeal  and  close  the  record  without 
a  decision  in  any  of  the  following 
cimmistances: 

(1)  The  appellant  is  not  on  the  timber 
sale  bidders  Ust  for  the  area  affected  by 
the  recomputation  decision; 

(2)  Appellant's  notice  of  appeal  is  not 
filed  within  the  required  time  period;  or 

(3)  The  appellant  did  not  submit 
written  comments  on  the  proposed 
decision  of  the  new  recomputed  shares 
as  required  by  paragraph  (c)  of  this 
section. 

(i)  Appeal  record.  The  appeal  record 
consists  of  the  written  decision  being 
appealed,  any  predecisional  comments 
received,  any  other  supporting  data 
used  to  make  the  decision,  the  notice  of 
appeal,  and  if  prepared,  a  responsive 
statement  by  the  Responsible  Official 
which  addresses  the  issues  raised  in  the 
notice  of  appeal.  The  Responsible 
Official  must  forward  the  record  within 
7  days  of  the  date  the  notice  of  appeal 
is  received.  A  copy  of  the  appeal  record 
will  be  simultaneously  submitted  to  the 
appellant. 

Ij)  Appeal  decision.  The  Appeal 
Deciding  Officer  shall  review  the 
decision  and  appeal  record  and  issue  a 
written  appeal  decision  to  the  parties 
within  30  days  of  the  close  of  the  appeal 
period.  The  Appeal  Officer  may  affinn 
or  reverse  the  Responsible  Official's 
decision,  in  whole  or  in  part.  There  is 
no  extension  of  the  time  period  for  the 
appeal  decision.  If  the  decision  is  not 
rendered  within  the  required  30  days, 
the  existing  decision  is  automatidally 
affirmed.  The  Appeal  Deciding  Officer's 
decision  or  the  failure  of  the  Appeal 
Deciding  Officer  to  decide  within  the 
required  30  days  constitutes  the  final 
administrative  decision  of  the 
Department  of  Agriculture. 

(k)  Implementation  of  decisions 
during  pendency  of  appeal. 
Recomputation  of  shares  arising  from  a 
scheduled  five-year  recomputation  are 
effective  on  April  1  following  the  end  of 
the  five-year  period  being  considered.  If 
an  appeal  that  may  affect  the  shares  for 
the  next  five-year  period  is  not  resolved 
by  the  April  1  date,  the  share  decision 
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announced  by  the  Responsible  Official 
shall  be  implemented.  If  an  appeal 
decision  results  in  a  change  in  the 
shares,  the  revised  total  share  of  the 
Small  Business  Timber  Sale  Set-Aside 
Program  shall  t>e  accomplished  during 
the  remaining  portion  of  the  Sve-year 
period. 

(11  Timber  sale  set-aside  policy 
changes.  Timber  purchasers  shall 
receive  an  opportunity,  in  accordance 
with  all  appUcable  laws  and  regtilations, 
to  review  and  comment  on  significant 
changes  in  the  Small  Business  Timber 
Sale  Set-Aside  program  or  poUcy  prior 
to  adoption  and  implementation. 

[)ated:  March  17. 1997. 
Brian  Eliot  Burke. 

Deputy  Under  Secretary,  Natura]  Resources 

and  Environment. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart70 
IAa-FRL-5702-5| 

Ct«an  Air  Act  Final  Intsrim  Approval  of 
Operating  Permits  Program;  State  of 
Connecticut 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  interim  approval. 

SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  Operating 
Permits  Program  submitted  by  the  State 
of  Connecticut  for  the  purpose  of 
complying  with  Federal  requirements 
for  an  approvable  State  program  to  issue 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
EFFECTIVE  DATE:  April  23,  1997. 
AOOftESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
interim  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  1,  One  Congress  Street,  11th 
floor,  Boston,  MA. 

FOR  FURTHER  MIFORMATION  CONTACT: 
Donald  Dahl,  CAP.  U.S.  Environmental 
Protection  Agency,  Region  1,  JFK 
Federal  Building,  Boston.  MA  02203- 
2211.(617)565-4298. 

SUPPt^MENTARY  INFORMATION: 

L  Backgrouiid 

Title  V  of  the  1990  Clean  Air  Act  ' 
Amendments  (sections  501-507  of  the 


Clean  Air  Act  ("the  Act*')),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70 
require  that  States  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15,  1993.  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  progrtim  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  Part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval.  If  EPA 
has  not  fully  approved  a  program  by  the 
end  of  an  interim  program,  it  must 
estabhsh  and  implement  a  Federal 
program. 

On  December  6,  1996,  EPA  proposed 
interim  approval  of  the  operating 
permits  program  for  the  State  of 
Connecticut.  See  61  FR  64651.  The  EPA 
received  comments  from  the  Society  of 
the  Plastics  Industry.  Inc.  on  the 
proposal.  In  this  document.  EPA  is 
taking  final  action  to  promulgate  interim 
approval  of  the  operating  permits 
program  for  the  State  of  Connecticut. 

n.  Response  to  Comments 

The  comments  received  on  EPA's 
December  6.  1996  proposal  to  grant 
interim  approval  to  the  Connecticut 
Program  and  EPA's  response  to  those 
comments  are  as  follows: 

Comment  No.  1 ;  Permit  fees  for  the 
Connecticut  program  should  be  no 
higher  than  the  amount  specified  by  the 
Clean  Air  Act. 

Response:  The  amount  in  the  Act  of 
$25  per  ton  of  emissions  on  an  annual 
basis,  adjusted  by  the  consumer  price 
index,  was  never  intended  to  be  the 
ceihng  on  the  money  a  State  could 
collect  to  operate  a  title  V  program. 
Instead,  the  Act  is  clear  that  a  State  is 
required  to  charge  sufficient  fees  to 
cover  the  costs  of  implementing  a  title 
V  program.  Connecticut  has  analyzed  its 
needs  to  fully  implement  a  title  V 
program  and  has  concluded  that  it 
would  need  3.6  milUon  dollars  per  year. 
EPA  has  determined  that  this  amount 
meets  the  requirements  of  40  CFR  70.9 
regarding  the  permit  fees  and  disagrees 
that  the  State  may  be  collecting  excess 
fees.  More  importantly,  EPA  has  no 
authority  to  require  Connecticut  to  limit 
its  fees  to  the  $25  per  ton  of  emissions. 

Comment  No.  2:  Commenter 
disagreed  with  EPA's  position  to  require 
Connecticut  to  amend  its  rule  in  order 
to  allow  EPA  to  object  to  a  permit  at  any 
time  after  receiving  a  citizen's  petition 
that  requests  EPA  to  veto  a  permit. 

Response:  In  interim  approval 
condition  No.  4,  EPA  is  requiring 


Connecticut  to  remove  the  45  day  limit 
the  State  regulations  attempt  to  impose 
on  EPA's  abiUty  to  object  to  a  permit 
following  receipt  of  a  citizen  petition. 
Section  505(b)(2)  of  the  Act  imposes  a 
60  day  deadline  on  EPA  to  act  on  a 
citizen  petition,  but  it  does  not  disable 
EPA  from  objecting  to  a  permit  or 
moving  to  reopen  the  permit  if  EPA 
should  miss  the  60  day  deadline  when 
responding  to  a  meritorious  citizen 
petition.  Section  505(e)  of  the  Act  and 
40  CFR  70.7(g)  make  it  clear  that  EPA 
can  initiate  the  process  to  modify  or 
revoke  and  reissue  a  permit  at  any  time 
if  the  permit  is  inconsistent  with  the 
applicable  requirements  of  the  Act. 
■Therefore,  Connecticut  has  no  authority 
to  impose  a  45  day  limit  on  EPA's 
opportunity  to  respond  to  a  citizen 
petition. 

Comment  No.  3:  Connecticut  should 
be  allowed  to  extend  the  permit  shield 
to  Administrative  Amendments, 
especially  because  administrative 
amendments  have  no  environmental 
impact. 

Response:  Part  70  Umits  a  permit 
shield  to  only  those  permit 
modifications  that  receive  full  EPA, 
afliected  states,  and  pubUc  review. 
Connecticut's  administrative 
amendments  do  not  receive  any  EPA. 
affected  state,  or  public  review. 
Therefore,  EPA  disagrees  with  the 
commenter  and  still  requires 
Connecticut  to  remove  the  permit  shield 
from  administrative  amendments. 

While  it  is  true  that  properly  executed 
administrative  amendments  should 
have  no  environmental  impact,  this  is 
not  a  justification  for  extending  the 
permit  shield  to  such  changes.  Indeed, 
the  shield  is  probably  irrelevant  to  the 
vast  majority  of  administrative 
amendments  because,  by  definition, 
they  will  not  effect  how  the  faciUty 
demonstrates  compliance  with  the  Act 
(except  perhaps  to  enhance  the 
compUance  demonstration  through 
more  fi^quent  reporting).  Moreover,  if  a 
permit  change  that  does  effect 
compUance  terms  in  the  permit  is 
mistakenly  made  using  an 
administrative  amendment, 
Connecticut's  rule  should  not  create  the 
risk  that  this  change  will  shield  a 
facihty  from  direct  enforcement  of  the 
Act. 

Comment  No.  4;  Title  V  should  only 
apply  to  major  sources  and  Connecticut 
should  remove  its  requirement  that  non- 
major  sources  obtain  a  title  V  permit 
within  five  years  of  the  implementation 
date. 

Response:  At  this  time,  EPA  has 
deferred  its  decision  on  whether  non- 
major  sources  will  have  to  obtain  title  V 
permits.  40  CFR  70.3(b)  allows 


Connecticut  the  discretion  of  either 
following  EPA's  deferral  or  requiring 
that  non-major  sources  obtain  a  title  V 
permit.  So  if  Connecticut  does  choose  to 
require  non-major  sources  to  obtain  a 
title  V  permit,  EPA  would  have  no  basis 
for  objecting  to  a  state  program  that  is 
more  comprehensive  than  required  by 
federal  law. 

The  commenter  appears  to  have 
misunderstood  EPA's  interim  approval 
condition  on  this  point.  The  issue  with 
Connecticut's  rule  is  not  that  the  State 
requires  minor  soiuces  to  obtain  a  title 
V  permit,  rather  it  is  the  failure  of 
Connecticut's  rule  to  require  that  non- 
major  sources  come  into  the  program 
when  EPA  determines  that  non-majors 
must  get  title  V  permits.  The  State 
defers  minor  sources  for  five  years  from 
the  effective  date  of  Connecticut's  rule 
unless  the  Commissioner  notifies  a 
source  of  an  earlier  date.  The  State's 
rule  is  not  consistent  with  40  CFR 
70.3(b)  because  it  does  not  require  the 
State  to  issue  title  V  permits  to  non- 
major  sources  if  the  Administrator 
decides  to  include  non-major  sources  in 
the  tide  V  program;  instead  the  nile 
leaves  it  to  the  discretion  of  the 
Commissioner  to  bring  non-majors  into 
the  program  prior  to  expiration  of  the 
five  year  deferral.  Connecticut  must 
amend  its  rule  to  be  consistent  with  part 
70. 

Comment  No.  5:  Connecticut  should 
streamline  its  permit  modffication 
procedures. 

Response:  EPA  agrees  with  the 
commenter  that  Connecticut's  program 
needs  a  streamlined  permit  modification 
process  and  has  stated  as  much  in  61  FR 
64651,  Proposed  Action,  section  II.B.25. 
The  commenter  suggests  Connecticut 
should  use  the  process  outlined  in 
EPA's  August  31, 1995  proposed 
changes  to  part  70.  Connecticut  shoidd 
base  any  new  permit  modification 
procedures  on  final  EPA  regulatitms,  not 
a  proposal. 

m.  Final  Actkm 

Tlie  EPA  is  promulgating  interim 
approval  of  the  operating  permits 
program  submitted  by  the  State  of 
Connecticut  on  September  28, 1995.  The 
State  must  make  the  changes  specified 
in  the  proposed  rulemaking,  under  n.B., 
Proposed  Action,  in  order  to  be  granted 
full  approval.  See  61  FR  64651-64658 
(December  6.  1996)  for  a  complete 
discussion  of  those  conditions.  In  brief, 
the  State  must:  (1)  Require  sources  to 
explain  exemptions  fit>m  appUcable 
rules.  (2)  Require  appUcants  to  state 
they  will  comply  with  future 
requirements  that  become  effective 
during  the  permit  term.  (3)  Require  that 
compUance  schedules  must  be  as  least 


as  stringent  as  any  judicial  consent 
decree  or  administrative  order.  (4) 
Remove  time  limitation  on  the 
Administrator  responding  to  a  citizen 
petition.  (5)  Insert  a  permit  condition 
requiring  that  permit  fees  be  paid  on  an 
annual  basis.  (6)  Require  a  source  to 
submit  additional  or  corrected 
information  whenever  that  soun:e 
becomes  aware  that  the  original 
appUcation  was  either  incorrect  or 
incomplete.  (7)  Make  available  a 
statement  of  legal  and  factual  basis  for 
each  permit  and  insert  in  the  permit  the 
origin  and  authority  for  permit  terms. 
(8)  Clarify  reporting  requirements  for 
permit  deviations  and  affirmative 
defense.  (9)  Change  the  definition  of 
"technology-based  emission 
limitations"  to  be  consistent  with  part 
70.  (10)  Adequately  address  "Section 
502(b)(l0)  changes."  (11)  Clarify  that 
EPA  does  not  derive  its  hearing 
authority  from  State  law.  (12)  Complete 
all  elements  of  the  definition  for 
"appUcable  requirements."  (13)  Clarify 
that  all  emission  units  have  to  be 
addressed  in  a  title  V  permit.  (14) 
Remove  the  permit  shield  from 
administrative  amendments.  (15)  Allow 
EPA  45  days  to  review  a  tentative 
determination  no  matter  when  the  State 
makes  changes  to  a  tentative 
determination.  (16)  Delete  the  "cut-oS" 
date  in  the  definition  for  "Code  of 
Federal  Regulations."  (17)  Include  all 
elements  in  the  definition  for  "regiilated 
air  poUutants."  (18)  Adopt  regulations 
that  implement  section  112(g)  of  the 
Act.  (19)  Allow  a  permit  to  continue  in 
effect  if  a  complete  renewal  appUcation 
had  been  filed.  (20)  Require  non-major 
sources  to  obtain  a  title  V  permit  if 
required  by  the  Administrator.  (21) 
Require  that  an  appUcant  cannot  omit 
any  information  needed  to  determine 
the  applicabiUfy  of,  or  to  impose,  any 
appUcable  requirement  (22)  Clarify  that 
EPA  derives  its  reopening  authority 
from  the  Act.  not  from  State  regulations. 
(23)  State  that  a  source  that  fails  to 
comply  with  a  general  permit  is 
op»ating  without  a  title  V  pomit  (24) 
Require  minor  new  source  review 
actions  to  be  processed  in  a  manner  at 
least  equivalent  to  40  CFR  70.7(e)(2). 
(25)  Provide  adequate,  streamlined,  and 
reasonable  procedures  for  expeditiously 
processing  pmmit  modifications.  (26) 
Align  the  time  frames  between  the  due 
date  for  rene%val  appUcations  and  when 
the  State  can  process  those  applications 
to  ensiue  that  the  appUcations  are  acted 
upon  prior  to  the  permit  expiring.  (27) 
Clarify  who  is  the  responsible  party 
when  a  source's  ownership  is 
transferred.  (28)  Require  all  permits  to 
address  periodic  monitoring.  (29)  Revise 


the  definition  of  responsible  official  to 
be  consistent  with  part  70. 
The  scope  of  the  State  of 
Connecticut's  part  70  program  approved 
in  this  document  applies  to  all  part  70 
sources  (as  defined  in  the  approved 
program)  within  the  State  of 
Connecticut,  except  any  sources  of  air 
poUution  over  which  an  Indian  Tribe 
has  jurisdiction.  See.  e.g..  59  FR  55813, 
55815-18  (Nov.  9. 1994).  The  term 
"Indian  Tribe"  is  defined  under  the  Act 
as  "any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  communify. 
including  any  Alaska  Native  village, 
which  is  Federally  recognized  as 
eUgible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians."  See  section  302(r)  of  the  CAA; 
see  also  59  FR  43956.  43962  (Aug.  25, 
1994);  58  FR  54364  (Oct.  21,  1993). 

This  interim  approval  extends  until 
April  26, 1999.  During  this  interim 
approval  period,  the  State  of 
Connecticut  is  protected  from  sanctions, 
and  EPA  is  not  obUgated  to  promulgate, 
administer  and  enforce  a  Federal 
oper^ing  permits  program  in  the  State 
of  Connecticut  Permits  issued  under  a 
program  with  intnim  approval  have  full 
standing  with  respect  to  part  70,  and  the 
1-year  time  period  for  submittal  of 
jpermit  appUcations  by  subject  sources 
begins  upon  the  effective  date  of  this 
interim  approval,  as  does  the  3-year 
time  period  for  processing  the  initial 
permit  appUcations. 

If  the  State  of  Connecticut  fiuls  to 
submit  a  complete  corrective  program 
for  fuU  approval  by  October  26,  1998 
EPA  will  start  an  18-month  clock  for 
mandatory  sanctions.  If  the  State  of 
Connecticut  then  fails  to  sxibmit  a 
corrective  program  that  EPA  finds 
complete  before  the  expiration  of  that 
18-month  period,  EPA  wiU  be  required 
to  apply  one  of  the  sanctions  in  section 
179(b)  of  the  Act,  which  will  renuun  in 
efiiect  until  EPA  determines  that  the 
State  of  Connecticut  has  corrected  the 
deficiency  by  submitting  a  complete 
corrective  program.  If,  six  mcnths  after 
appUcation  of  the  first  sanction,  the 
State  of  Connecticut  still  has  not 
submitted  a  corrective  program  that  EPA 
has  found  complete,  a  second  sanction 
will  be  reouired. 

If  EPA  (usapproves  the  State  of 
Connecticut's  complete  corrective 
program,  EPA  will  be  required  to  apply 
one  of  the  section  179(b)  sanctiuis  oo 
the  date  18  months  after  the  effective 
date  of  the  disapproval,  unless  prior  to 
that  date  the  State  of  Connecticut  has 
submitted  a  revised  program  and  EPA 
has  determined  that  it  corrected  the 
deficiencies  that  prompted  the 
disapproval,  if.  six  months  after  EPA 
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applies  the  first  sanction,  the  State  of 
Connecticut  has  not  submitted  a  revised 
program  that  EPA  has  determined 
corrects  the  deficiencies,  a  second 
sanction  is  required. 

hi  addition,  discretionary  sanctions 
may  be  appUed  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  the  State  of 
Connecticut  has  not  timely  submitted  a 
complete  corrective  program  or  EPA  has 
disapproved  its  submitted  corrective 
program.  Moreover,  if  EPA  has  not 
granted  full  approval  to  the  State  of 
Connecticut  program  by  the  expiration 
of  this  interim  approval,  since  the 
expiration  would  occur  af^er  November 
15, 1995,  EPA  would  be  required  to 
promulgate,  administer  and  enforce  a 
Federal  permits  program  for  the  State  of 
Connecticut  upon  interim  approval 
expiration. 

Requirements  for  approval,  specified 
tn  40  CFR  70.4(b).  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
imder  Part  70.  However,  at  this  time 
Connecticut  does  not  have  the  authority 
to  include  most  of  the  section  112 
standards  in  tiUe  V  permits  or  in  state- 
only  permits,  including  sections  112  (g) 
and  (j).  The  lack  of  authority  is  due  to 
the  effect  the  definition  of  "code  of 
federal  regulations"  has  on  the 
definition  of'"apphcable  requirements." 
Given  the  State's  current  rule, 
Coimecticut  is  unable  to  write  any 
permit  conditions  that  incorporate 
section  112  standards  promulgated  after 
September  16, 1994.  See  61  PR  64651. 
Proposed  Action,  section  n.B.16 
(December  6. 1996).  for  further  detail. 
Therefore.  EPA  is  not  promulgating 
approval  of  the  State's  program  under 
section  112(1)(5)  and  40  CFR  63.91  for 
receiving  delegation  of  section  112 
standards  at  this  time. 

In  addition.  Connecticut's  current 
new  source  review  (NSR)  program  is 
unable  to  fully  address  section  112(g) 
requirements.  One  of  the  main  reasons 
for  the  State's  lack  of  authority  is  due  to 
the  requirement  that  a  NSR  permit  is 
only  needed  for  new  or  modified 
sources  that  have  a  net  emission 
increase  of  a  single  pollutant  greater 
than  IS  tons  per  year.  Section  112(g)  can 
be  triggered  for  new  sources  that  emit  10 
tons  per  year  of  a  single  hazardous  air 
pollutant  or  25  tons  per  year  of  total 
hazardous  air  pollutants. 


IV.  Administrative  Requirements 

A.  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  interim  approval,  including 
comments  received  by  the  State  of 
Connecticut  and  reviewed  by  EPA  on 
the  proposal,  are  contained  in  the 
docket  maintained  at  the  EPA  Regional 
Office.  The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to.  or  otherwise  considered 
by.  EPA  in  the  development  of  this  final 
interim  approval.  The  docket  is 
available  for  public  inspection  at  the 
location  listed  under  the  ADDRESSES 
section  of  this  docxmient. 

B.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  23,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finahty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

C.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  fiom  Executive 
Order  12866  review. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  Agency  to  conduct 
a  regulatory  flexibility  analyses  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
Agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  EPA's  actions  imder  section  502  of 
the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements.  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

E.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 


that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  milUon  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  Additionally,  it  will  not  cost 
$100  million  to  operate  or  comply  with 
this  program. 

F.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Dated:  February  20,  1997. 
John  P.  DeViUan, 
Regional  Administrator,  Region  I. 

Part  70,  tide  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— {AMENDED] 

1.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Appendix  A  to  Part  70  is  amended 
by  adding  the  entry  for  Connecticut  in 
alphabetical  order  to  read  as  follows: 


Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Gyrating 
Permits  Programs 


Connecticut 

(a)  Department  of  Environmental 
fto/ertion;  submitted  on  September  28,  1995; 
interim  approval  effective  on  April  23, 1997; 
interim  approval  expires  April  26, 1999. 


(b)  [Reserved] 
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40  CFR  Part  136 

Guidelines  E8tat>lishlng  Test 
Procedures  for  ttie  Analysis  of 
Pollutants 

CFR  Correction 

In  title  40  of  the  Code  of  Federal 
Regulations,  parts  136  to  149,  revised  as 
of  July  1, 1996,  on  page  26  §  136.3  (e), 
table  n.  under  metals,  the  third  entry 
should  read  as  follows: 


Table  11— Required  Containers,  Preservation  Techniques,  and  Holding  Times 


Parameter  No7name 


Corv 
tainer^ 


Preservation" 


Maximum  hotdng 
time* 


MetaJs:^ 


3,  5-8.  12.  13.  19.  20.  22.  26.  29,  30,  32-34,  36.  37.  45.  47,  51.  52.  58-60,  62.    P,  G 
63,  70-72,  74,  75.  Metals,  except  boron,  chromium  VI  and  mercury. 
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40  CFR  Part  180. 185  and  186 

IOPP-3004«5;  FRL-6S97-7] 
RIN  No.  2070-AB78 

Avermectin  B,  and  Its  Delta-8,^ 
Isomer;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  Rule. 

SUMMARY:  This  document  estabUshes 
time-limited  tolerances  for  residues  of 
the  insecticide  avermectin  and  its  delta- 
8,9-isomers  in  or  on  the  follovnng  raw 
agricidtural  commodities:  cottonseed, 
citrus,  dried  hops,  potatoes,  meat  and 
meat  byproducts,  milk  and  processed 
food/ feed  commodities.  Merck  Co.,  Inc. 
submitted  a  petition  to  EPA  under  the 
Federal  Food,  Drug  and  Cosmetic  Act  as 
amended  by  the  Food  Quahty  Protection 
Act  of  1996  requesting  the  tolerances. 
DATES:  This  regulation  becomes 
effective  March  24, 1997.  The  entries  in 
the  table  expire  on  September  1, 1999. 
Objections  and  requests  for  hearings 
must  be  received  by  May  23, 1997. 
ADDRESSES:  Written  objections  and 
hearing  requests  identified  by  the 
docket  control  number  (OPP-300465/PP 
7F3500;  8F3592; 5F4508;  4E4419  and 
FAP  8H5660I,  may  be  submitted  to: 
Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  Rm.  M3708,  401  M 
St.  SW.,  Washington,  DC  20460.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 


identified  by  the  docket  control  number 
and  submitted  to:  PubUc  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.  SW.. 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to  Rm  1132,  CM#2, 1921  Jefferson-Davis 
Hwy,  Arlington,  VA.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch, 
OPP(Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  An 
electronic  copy  of  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  may  be  submitted  to  OPP  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov. 

Copies  of  electronic  objections  and 
hearing  requests  must  be  submitted  as 
an  ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be -accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  (OPP-300465/PP 
7F3500;  8F3592;  5F4508;  4E4419  and 
FAP  8H5660J].  No  Confidential 
Business  Information  (CBI)  should  be 
submitied  through  e-mail.  Copies  of 
electronic  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submission  can  be  found  below  in  this 
docimient 


do 


6  months. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  LaRocca,  Product  Manager 
(PM)  13,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  Rm.  204,  CM  #2, 1921 
Jefferson-Davis  Hwy,  Ailington,  VA 
22202,  (703)  305-6100;  e-mail: 
larocca.george@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATKM:  In  the 
Federal  Register  dated  May  8.  1996  (61 
FR  20745).  EPA  proposed  to  renew 
time-limited  tolerances  for  the 
insecticide  avermectin  and  its  delta-8.9- 
isomer  (avermectin)  in  or  on  cottonseed 
at  0.005  parts  per  miUion  (ppm);  citrus, 
whole  firuit,  at  0.02  ppm;  citrus  oil,  at 
0.1  ppm;  citrus  dried  pulp,  at  0.1  ppm; 
cattle,  meat,  at  0.02  ppm;  cattle,  meat 
byproducts,  at  0.02  ppm;  cattle,  fat,  at 
0.015  ppm;  milk,  at  0.005  ppm;  and 
hops,  dried,  at  0.5  ppm.  These 
tolerances  were  originally  estabUshed  in 
response  to  pesticide  petitions  7F3500, 
8F3592,  4E4419.  and  food  additive 
petition  8H5550  and  have  since  expired. 
They  were  time-limited  due  to  aquatic 
pesticide  exposure  issues.  The  Agency 
was  unable  to  publish  a  final  rule  prior 
to  the  enactment  of  Food  Quality 
Protection  Act  of  1996.  Because  of  new 
procedures  und^  FQPA,  Merck  was 
required  to  submit  a  new  notice  of  fihng 
requesting  reissuance  of  these  tolerances 
in  compliance  with  FQPA. 

In  the  Federal  Register  dated 
December  10, 1996  (61  FR  65043),  EPA 
issued  a  notice  of  fihng  which 
axmounced  that  Merck  had  filed  a 
request  to  amend  40  CFR  180.449  by 
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reissuing  the  regulations  that 
established  tolerances  for  residues  in  or 
on  the  raw  agricultural  commodities 
cottonseed  at  0.005  ppm;  citrus,  whole 
fruit  at  0.02  ppm;  citrus  oil  at  0.1  ppm; 
citrus  dried  pulp  at  0.1  ppm;  cattle, 
meat  at  0.02  ppm;  cattle,  meat 
byproducts  at  0.02  ppm;  cattle  fat  at 
0.013  ppm;  milk  at  0.005  ppm  and  hops, 
dried  at  0.5  ppm  and  bring  them  into 
compUance  with  the  FQPA.  The  notice 
contained  a  summary  of  the  petitions 
and  conclusions  and  argument  in 
support  of  the  petitioner's  conclusion 
that  the  petition  compUed  with  FQPA. 
Also  included  in  the  notice  was  a 
request  to  establish  permanent  tolerance 
in/on  the  raw  agricultural  commodity 
potatoes  at  0.005  ppm. 

Based  on  review  of  new  residue  data 
for  dried  hops  (PP  5E4566),  EPA 
concluded  that  0.2  ppm,  rather  than 
0.05  ppm.  is  the  more  appropriate 
tolerance  level  and  therefore  the  subject 
petition  is  amended  accordingly. 

There  were  no  comments  received  in 
response  to  the  notices  of  filing. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  t>oth  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C.  et 
seq.,  and  the  Federal  hisecticide, 
Fungicide,  and  Rpdenticide  Act 
(FIFTRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 

New  section  408(b)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  safe.  Section 
408(b)(2)(A)(ii)  defines  safe  to  mean  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  for  aggregate  exposure 
to  the  pesticide  chemical  residue, 
including  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information.  This 
includes  exposure  through  drinking 
water,  but  does  not  include 
occupational  exposure.  Section  408 
(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregated 
exposure  to  the  pesticide  chemical. 
Section  408  (b)(2)(D)  specified  factors 
EPA  is  to  consider  in  establishing  a 
tolerance.  Section^408  (b)(3)  requires 


EPA  to  determine  that  there  is  a 
practical  method  for  detecting  and 
measuring  levels  of  the  pesticide 
chemical  residue  in  or  on  food  and  that 
the  tolerance  be  set  at  a  level  at  or  above 
the  limit  of  detection  of  the  designated 
method.  Section  408  (b)(4)  requires  EPA 
to  determine  whether  a  maximum 
residue  level  has  been  established  for 
the  pesticide  chemical  by  the  Codex 
Alimentarius  Cgnunission.  If  so,  and 
EPA  does  not  propose  to  adopt  that 
level,  EPA  must  publish  for  public 
comment  a  notice  explaining  the 
reasons  for  departing  from  the  Codex 
level. 

n.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregated 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  may  address 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(NOEL). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregated  exposi^e  over  a 
Ufetime  will  not  pose  an  appreciable 
risk  to  human  health.  An  uncertainty 
factor  (sometimes  called  a  safety  factor) 
of  100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  imcertainty  bctor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 


increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposiue 
(MOE)  calculations  based  on  the 
appropriate  NOEL)  will  be  carried  out 
based  on  the  nature  of  the  carcinogenic 
response  and  the  Agency's  knowledge  of 
its  mode  of  action. 

In  examining  aggregated  exposure, 
FQPA  requires  that  EPA  take  into 
account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residues  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The  ' 

TMRC  is  a  worst  case  estimate  since  it 
is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
the  crop  is  treated  by  pesticides  that 
have  established  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  milfion,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  crop  treated  data)  which 
show,  generally,  that  pesticide  residues 
in  most  foods  when  they  are  eaten  are 
well  below  established  tolerances. 

Consistent  with  sections  408(b)(2)(C] 
and  (D),  EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  also  assessed  the  toxicology 
data  base  for  avermectin  and  its  delta- 
8,9-isomers  in  its  evaluation  of 
applications  for  registration  on  cotton, 
citrus,  hops,  and  potatoes.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
avermectin  and  its  delta-8,9-isomers  and 
to  make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2),  for  granting  time-hmited 
tolerances  for  residues  of  avermectin 


and  its  delta-8,9-isomers  on  cottonseed 
at  0.005  ppm;  citrus,  whole  fruit  at  0.02 
ppm;  citrus  oil  at  0.1  ppm;  citrus  dried 
pulp  at  0.1  ppm;  cattle,  meat  at  0.02 
ppm;  cattle,  meat  byproducts  at  0.02 
ppm;  cattle  fat  at  0.015  ppm;  milk  at 
0.005  ppm,  potatoes  at  0.005  ppm  and 
hops  at  0.2  ppm. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  toxicology  data  Usted 
below  were  considered  in  support  of 
these  tolerances. 

A.  Toxicology  Data  Base 

1.  Acute  studies.  A  battery  of  acute 
toxicity  studies  placing  technical 
avermectin  in  Toxicity  Categories  I  and 

m. 

2.  Subchwnic  studies,  i.  A  rat  8-week 
feeding  study  with  a  NOEL  of  1.4 
miUigrams  per  kilograms  per  day  (mg/ 
kg/day)  based  upon  tremors. 

ii.  A  rat  14— week  oral  toxicity  study 
with  a  NOEL  of  0.4  mg/kg/day,  the 
highest  dose  tested. 

iii.  A  dog  12-week  feeding  study  with 
a  NOEL  of  0.5  mg/kg/day  based  upon 
mydriasis. 

iv.  A  dog  18-week  oral  study  with  a 
NOEL  of  0.25  mg/kg/day  based  upon 
mortahty. 

v.  A  Cn>l  mouse  84-day  feeding 
study  with  a  NOEL  of  4  mg/kg/day 
based  upon  decreased  body  weights. 

3.  Chronic  studies,  i.  A  rat  105-week 
oncogenicity  feeding  study,  negative  for 
oncogenicity  with  dose  levels  up  to  and 
including  2.0  mg/kg/day,  the  highest 
dose  tested  (HDT),  with  a  NOEL  of  1.5 
mg/kg/day  based  lipon  tremors. 

ii.  A  CD-I  mouse  94-week 
oncogenicity  feeding  study,  negative  for 
oncogenicity  at  dose  levels  up  to  and 
including  8  mg/kg/day  (HDT),  with  a 
NOEL  of  4  mg/kg/day  based  upon 
decreased  body  weights. 

iii.  A  dog  53-week  chronic  feeding 
study,  with  a  NOEL  of  0.25  mg/kg/day 
based  upon  mydriasis. 

4.  Developmental  toxicity  studies,  i. 
An  oral  teratology  study  in  the  CF-1 
mouse  with  a  maternal  NOEL  of  0.05 
mg/kg/day  based  upon  decreased  body 
weights  and  tremors.  The  fetal  NOEL 
was  0.20  mg/kg/day  based  upon  cleft 
palates. 

ii.  An  oral  teratology  study  with  the 
delta  8.9-isomer  in  CF-1  mice  with  a 
maternal  NOEL  of  0.10  mg/kg/day  based 
upon  decreased  body  weights.  The  fetid 
NOEL  was  0.06  mg/kg/day  based  upon 
cleft  palate. 

iii.  An  oral  teratology  study  in  rabbits 
with  a  maternal  NOEL  of  1.0  mg/kg/day 
based  upon  decreased  body  weights  and 
tremors  at  the  lowest  observed  effect 
level  (LOEL)  of  2.0  mg/kg/day.  The  fetal 
NOEL  was  1.0  mg/kg/day  based  upon 


clubbed  feet  and  delayed  ossification  of 
stemebrae.  metacarpals  and  phalanges 
at  the  lowest  effect  level  (LEL)  of  2.0 
mg/kg/day. 

iv.  An  oral  teratology  study  in  rats 
with  a  maternal  and  fetal  NOEL  at  1.6 
mg/kg/day  (HDT). 

5.  Repmductive  effects  study,  i.  A  2- 
generation  study  in  rats  with  a  NOEL  of 
0.12  mg/kg/day  in  pups  based  upon 
retinal  folds,  decreased  body  weight, 
and  mortahty  at  the  LEL  of  0.4  mg/kg/ 
day.  The  NOELs  for  systemic  and 
reproductive  toxicity  were  0.4  mg/kg/ 
day  (HDT). 

6.  Mutagenicity  studies,  i.  The  Ames 
assays  conducted  with  and  without 
metaboUc  activation  were  both  negative. 

ii.  The  V-79  mammalian  cell 
mutagenesis  assays  conducted  with  and 
without  metaboUc  activation  did  not 
produce  mutations.  In  an  alkaline 
elution/rat  hepatocyte  assay,  abamectin 
was  found  to  induce  single  strand  DNA 
breaks  without  significant  toxicity  in  rat 
hepatocytes  treated  in  vitro  at  doses 
greater  than  0.2  millimole  (mM).  This  in 
vitro  dose  of  0.2  mM  is  biologically 
unobtainable  in  vivo,  due  to  the  toxicity 
of  the  compound.  However,  at  these 
potentially  lethal  doses,  in  vivo 
treatment  did  not  induce  DNA  single 
strand  breaks  in  hepatocytes.  In  the 
mouse  bone  marrow  assay,  abamectin 
was  not  foiuid  to  induce  chromosomal 
damage. 

B.  Toxicological  Profile 

1.  Dietary  risks — i.  Acute  toxicity. 
Because  of  the  developmental  effects 
seen  in  animal  studies,  EPA  used  the 
mouse  developmental  toxicity  study 
(with  a  pup  NOEL  of  0.06  mg/kg/day  for 
developmental  toxicity  for  the  delta-8,9- 
isomer)  to  assess  acute  dietary  exposure 
and  determine  a  MOE  for  the  overall 
U.S.  population  and  certain  subgroups. 
Since  the  toxicological  endpoints 
pertain  to  developmental  toxicity,  the 
risk  assessment  evaluated  acute  dietary 
risk  to  females  13-f  years  old,  the 
subgroup  which  most  closely 
approximates  women  of  child  bearing 
ages.  For  purposes  of  these  time- limited 
tolerances,  an  MOE  of  300  is  considered 
necessary  to  be  adequately  protective  for 
dietary  exposure. 

(Note:  EPA  notes  that  the  petitioner  has 
used  a  NOEL  of  0.05  mg/kg/day  in  its 
assessment.  EPA  currently  cx)nsiders  the 
appropriate  NOEL  to  be  0.06  mg/kg/day; 
therefore  the  petitioner's  MOE  values  have 
been  corrected  to  reflect  this  higher  NOEL.) 

ii.  Chronic  risk.  Based  on  the  available 
chronic  toxicity  data,  EPA  has 
estabUshed  the  Reference  Dose  (RfD)  for 
avermectin  and  its  delta-8,9-isomer  at 
0.0004  mg/kg/day  based  on  a  2- 
generation  rat  reproduction  study  with 


a  NOEL  of  0.12  mg/kg/day  and  an 
uncertainty  factor  of  300.  In  addition  to 
the  uncertainty  factor  of  100  for  inter- 
and  intra-species  variations,  a 
modifying  factor  (MF)  of  3  was  used  for 
a  total  uncertainty  factor  of  300.  The  MF 
was  used  because  of  the  effects  (pup 
deaths)  and  the  steep  dose-response 
curve.  At  the  LEL  of  0.40  mg/l^day, 
there  was  decreased  pup  body  weight 
and  viabihty  during  lactation  as  well  as 
an  increase  of  incidence  of  retinal 
rosettes  in  F2b  weanlings. 

iii.  Carcinogenicity.  Using  EPA 
Guidelines  for  Carcinogen  Risk 
Assessment  pubUshed  September  24, 
1986  (51  FR  3392),  EPA  has  classified 
avermectin  as  Group  "E"  for 
carcinogenicity  (no  evidence  of 
carcinogenicity)  based  on  the  results  of 
a  carcinogenicity  studies  in  two  species. 
Infants  and  Children:  EPA  has 
concluded  that  avermectin  and  related 
compounds  induce  developmental 
toxicity  in  several  species.  To  assess  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
avermectin,  EPA  used  the  rat  2- 
generation  reproduction  study  NOEL  of 
0.12  mg/kg/day  based  upon  toxicity 
observed  in  nursing  pups  and  the  mouse 
oral  teratology  study  NOEL  of  0.06  mg/ 
kg/day  based  upon  cleft  palate  in 
developing  fetuses. 

2.  Non-dietary  risks —  i.  Short-and 
intermediate  term  occupational  or 
residential  dermal  or  inhalation  risks. 
EPA  used  the  developmental  NOEL  of 
0.2  mg/kg/day  from  the  oral 
developmental  toxicity  study  of  CF-1 
mice.  At  the  LEL  of  0.4  mg/kg/day,  there 
was  an  increased  incidence  of  cleft 
palate. 

ii.  Chronic  occupational  or  residential 
risk.  For  chronic  MOE  calculations,  EPA 
used  the  developmental  NOEL  of  0.12 
mg/kg/day  from  a  2-generation  rat 
reproductibn  study.  At  a  LEL  of  0.4  mg/ 
kg/day,  there  was  increased  pup  deaths 
during  lactation  decreased  pup  body 
weight  and  increased  incidence  of 
retinal  rosettes. 

iii.  Derma]  absorption.  EPA  used  a 
value  of  1  %  based  on  a  monkey  dermal 
absorption  study. 

C  Aggregate  Exposure 

1.  From  food  and  feed  uses.  The 
primary  soiuxe  for  human  exposure  to 
avermectin  will  be  from  ingestion  of 
both  raw  and  processed  agricultural 
commodities  proposed  in  the  December 
10,  1996  Notice  of  Filing  cited  above 
and  from  the  commodities  in  40  CFR 
180.449,  185.300  and  186.300. 

Any  secondary  residues  occurring  in 
cattle  meat,  meat  byproduct,  milk  and 
fat  bom  the  addition  of  the  feed  items 
potato  culls  and  processed  potato  waste 
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will  be  covered  by  the  existing 
tolerances  for  these  commodities.  There 
is  no  reasonable  expectation  of  finite 
residues  in  poultry  and  swine,  therefore 
no  tolerances  are  necessary  at  this  time. 
Although  data  indicates  avermectin 
residues  acciunulate  in  some  rotational 
crops  at  levels  up  to  10  to  12  ppb,  the 
residue  was  due  to  polar  degradates  that 
are  of  Uttle  toxicological  concern.  Thus, 
it  is  unlikely  that  residues  will 
acciunulate  in  rotational  crops. 

The  dietary  risk  assessment  will  be 
reevaluated  with  respect  to  secondary 
residues  in  ruminant  tissues  and  milk 
upon  submission  and  review  of  field 
trail  data  for  cotton  gin-byproducts. 

2.  From  potable  (drinking)  water  use. 
There  is  no  established  Maximum 
Concentration  L*vel  for  residues  of 
avermectin  in  drinking  water.  No  Health 
Advisory  Levels  for  avermectin  in 
drinking  water  have  been  established. 
Because  the  Agency  lacks  specific  water 
related  exposxire  data  for  most 
pesticides,  EPA  has  commenced  and 
nearly  completed  a  process  to  identify  a 
reasonable  yet  conservative  bounding 
figure  for  the  potential  contribution  of 
water  related  exposure  to  the  aggregate 
risk  posed  by  a  pesticide.  In  developing 
the  bounding  figure,  EPA  estimated 
residue  levels  in  water  for  a  number  of 
specific  pesticides  using  various  data 
sources.  EPA  then  appUed  the  estimated 
residue  levels,  in  conjunction  with 
appropriate  toxicological  endpoints 
(RfD's  or  acute  dietary  NOEL's)  and 
assimiptions  about  body  weight  and 
consiunption,  to  calculate,  for  each 
pesticide,  the  increment  of  aggregated 
risk  contributed  by  consmnption  of 
contaminated  water.  This  analysis  can 
be  found  in  the  Special  Record  for  the 
FQPA.  While  EPA  has  not  yet 
pinpointed  the  appropriate  boimding 
figure  for  consimiption  of  contaminated 
water,  the  ranges  EPA  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  avermectin  to  exceed  the 
Rfl),  if  the  tolerances  being  considered 
in  this  docujnent  are  granted.  EPA  has 
therefore  concluded  that  the  potential 
exposure  associated  with  avermectin  in 
water,  even  at  the  higher  levels  EPA  is 
considering  as  a  conservative  upper 
bound,  would  not  prevent  EPA  from 
determining  that  there  is  a  reasonable 
certainty  of  no  harm  if  the  proposed 
tolerances  are  granted. 

3.  From  non-dietary  uses.  Avermectin 
is  registered  for  various  uses  including 
use  on  ornamentals  (herbaceous  and 
woody),  household  dwellings  (indoor 
and  outdoor),  and  non-food  areas  of 
food  handling  establishments.  The 
exposure  hom  these  uses  are  expected 
to  be  oral,  dermal  and  respiratory  in 
nature.  Based  on  the  nature  of  the 


outdoor  residential  uses  (spot 
treatment),  EPA  has  concluded  that 
residential  exposure  resulting  from 
outdoor  uses  will  not  be  significant. 
Likewise,  based  upon  the  nature  of  the 
indoor  and  outdoor  residential  uses, 
EPA  has  concluded  that  a  chronic 
residential  exposure  study  is  not 
necessary.  The  indoor  residential 
exposiue  assessment  to  determine  risk 
from  exposure  to  children  and  adults 
was  based  on  a  California  EPA  (Medical 
Toxicology  and  Worker  Health  and 
Safety  Branches)  review  of  an 
avermectin  residential  exposure  study. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  estabUsh, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
pohcies  and  methodologies  for 
imderstanding  common  mechanisms  of 
toxicity  and  conducting  ciunulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  tuim  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  vtdll 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  sp>ecific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 


toxicologically  and  structurally 
dissimilar  to  existing  chemical 
substances  (in  which  case  the  Agency 
can  conclude  that  it  is  unlikely  that  a 
pesticide  shares  a  common  mechanism 
of  activity  with  other  substances)  and 
pesticides  that  produce  a  common  toxic 
metaboUte  (in  which  case  common 
mechanism  of  activity  will  be  assiuned). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
avermectin  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
avermectin  does  not  appear  to  produce 
a  toxic  metaboUte  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  avermectin  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

D.  Safety  Determinations 

1.  U.S.  population  and  non-nursing 
infants.  A  chronic  dietary  exposure/risk 
assessment  was  conducted  for 
avermectin  using  a  RfD  of  0.0004  mg/kg/ 
day  based  on  a  NOEL  of  0.12  mg/kg/day 
from  a  2-year  generation  rat 
reproduction  study  and  an  uncertainty 
factor  of  300.  Available  information  on 
anticipated  residues  and  100%  crop 
treated  was  incorporated  into  the 
analysis  to  estimate  the  Anticipated 
Residue  Contribution  (ARC).  The  ARC  is 
generally  considered  a  more  realistic 
estimate  than  an  estimate  based  on 
tolerance-level  residues.  The  cumulative 
total  of  established  and  proposed  uses 
will  result  in  exposure  estimates  of 
0.000020  mg/kg/day  for  the  overall  U.S. 
population  and  utilize  5%  of  the  RfD. 
For  the  most  highly  exposed  population 
subgroup,  non-nursing  infants  less  than 
1  year  old,  the  ARC  for  estabUshed  and 
current  uses  is  estimated  at  0.00043  mg/ 
kg/day  utihzing  11%  of  RiD.  EPA 
generally  has  no  concern  for  exposure 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregated  dietary  exposure  over  a 
Ufe  time  will  not  pose  an  appreciable 
risk  to  human  health.  EPA  therefore 
concludes  that  there  is  reasonable 
certainty  that  no  harm  will  result  hx>m 
dietary  exposure  to  avermectin  residues. 

Due  to  ctevelopmental  toxicity 
concerns,  an  acute  dietary  exposure/risk 
assessment  for  these  tolerances  and 
pending  tolerances  have  been 
performed.  The  acute  dietary  risk 
assessment  used  Monte  Carlo  modeling 
incorporating  anticipated  residues  and 
percent  of  crop  treated  refinement.  The 
subgroup  of  concern  in  this  analysis  is 


women  aged  13  and  above  which  is  the 
subgroup  most  closely  approximating 
women  of  child  bearing  age.  At  the 
calculated  high-end  exposure  of  0.00078 
mg/kg/day,  the  acute  dietary  MOE  is 
769  for  females  13+  years  old.  Based  on 
these  results,  EPA  has  no  acute  dietary 
concerns  since  EPA  considers  an  MOE 
of  greater  than  300  adequately 
protective. 

EPA  notes  that  the  acute  dietary  risk 
assessment  used  Monte  Carlo  modeling 
(in  accordance  with  Tier  3  of  EPA  June 
1996  "Acute  Dietary  Exposure 
Assessment"  guidance  dociunent) 
incorporating  anticipated  residues  and 
percent  of  crop  treated  refinements.  For 
the  purpose  of  these  time  limited 
tolerances,  EPA  concludes  that  this 
analysis  is  adequate  to  assess  acute 
dietary  exposure,  but  prior  to 
estabhshment  of  permanent  tolerances  a 
full  review  of  this  analysis  will  be 
required. 

Section  408  (b)(2)(E)  requires  that,  if 
EPA  relies  upon  anticipated  residue 
levels  in  setting  a  tolerance,  EPA  must 
require  that  data  be  submitted  5  years 
after  approval  of  the  tolerance  on 
whether  the  anticipated  residue  level 
remains  accurate.  Because  this  tolerance 
is  limited  to  approximately  2  1/2  years, 
data  are  not  being  required  at  this  time. 

2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
apply  an  additional  tenfold  margin  of 
exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  pre-and  post-natal 
toxicity  and  the  completeness  of  the 
database  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children. 
Margins  of  exposure  (safety)  are  often 
referred  to  as  uncertainty  (safety) 
factors.  EPA  beheves  that  reUable  data 
support  using  the  standard  margin  of 
exposure  (usually  lOOx  for  combined 
inter-tmd  intra-species  variabiUty)  and 
not  the  additional  tenfold  margin  of 
exposure  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
and  children,  and  the  potency  or 
imusual  toxic  properties  of  a  compound 
do  not  raise  concerns  regarding  the 
adequacy  of  tl^  standard  margin  of 
exposure. 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  avermectin,  EPA 
considered  data  from  developmental 
toxicity  studies  in  the  rat,  mouse  and 
rabbit  and  a  2-year  generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 


development  to  the  mothers. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capabifity  of  mating 
animals  and  data  on  systemic  toxicity. 

3.  Prenatal  effects.  The  developmental 
and  maternal  NOELs  for  avermectin  in 
rats  are  both  >  1.6  mg/kg/day,  highest 
dose  tested.  For  rabbits,  the 
developmental  and  maternal  NOELs  and 
LOELs  are  both  1.0  and  2.0  mg/kg/day, 
respectively.  These  studies  suggest  that 
avermectin  does  not  exhibit  any  special 
prenatal  sensitivity.  However,  both 
avermectin  and  its  delta-8,9-isomer 
exhibit  cleft  palate  in  the  CF-1  mouse 
developmental  studies.  For  avermectin 
and  its  delta,-8,9-isomer,  the  NOEL  for 
cleft  palate  is  0.2  mg/kg/day  with  the 
LOEL  at  0.4  mg/kg/day  and  NOEL  0.06 
mg/kg/day  with  the  LOEL  at  0.10  mg/ 
kg/day,  respectively.  Therefore,  prenatal 
sensitivity  to  the  regulated  residue  for 
avermectin  is  demonstrated  when 
considering  these  effects  in  the  CF-1 
mouse.  To  evaluate  the  prenatal  risk,  the 
acute  dietary  MOE  calculation  for 
women  13+  years  old  has  been 
conducted,  resulting  in  a  MOE  of  769, 
which  is  considered  adequate  to  protect 
prenatal  exposure. 

4.  Post-natal  effects.  Post-natal  effects 
were  determined  by  a  2-year  generation 
rat  reproduction  study  with  a  NOEL  of 
0.12  mg/kg/day  and  LOEL  of  0.4  mg/kg/ 
day,  where  effects  in  the  pups  included 
death,  decreased  body  weight  and 
retinal  folds.  In  contrast,  the  NOEL  for 
parental  toxicity  is  0.4  mg/kg/day.  This 
suggests  post-natal  sensitivity  for  infants 
and  children.  However,  with  respect  to 
the  post-natal  sensitivity  for  the  delta- 
8,9-isomer.  a  1 -generation  rat 
reproduction  study  at  doses  up  to  0.4 
mg/kg/day  did  not  produce  any  parental 
or  pup  toxicity.  The  estabUshed  RfD  is 
0.0004  mg/kg/day  based  on  the  2-year 
generation  rat  reproduction  study  with 

a  NOEL  of  0.12  mg/kg/day  and  an 
uncertainty  factor  of  300.  The  post-natal 
sensitivity  for  infants  and  children  has 
been  considered  by  employing  a  300- 
fold  uncertainty  factor  in  the  calculation 
of  the  RfD.  The  highest  calculated 
aggregate  percentage  of  the  RfD  is  1 1% 
for  non-nursing  infants.  At  this  level, 
risk  to  infants  and  children  due  to  post- 
natal exposure  do  not  raise  concerns. 

Therefore,  EPA  concludes  the  reliable 
data  support  use  of  a  300- fold  safety 
factor,  which  incorporates  an  additional 
modifying  factor  (MF)  for  the  effect  and 
dose  response  curve,  and  thus  no 
additional  safety  factor  is  not  needed  to 
protect  the  safety  of  infants  and 
children.  (EPA  notes  that  the  petitioner, 
in  their  Notice  of  Filing,  indicated  that 
some  of  the  studies  EPA  used  in  its  risk 


assessments  are  not  appropriate  for 
assessing  the  risk  potential  of 
avermectin  and/or  overstate  the  risk  and 
that  an  additional  MF  is  unnecessary 
and  submitted  additional  data  in  this 
regard.  EPA  has  not  yet  completed  its 
review  of  these  data,  but  will  take  it  into 
account  in  later  reassessment  of  the 
tolerances.) 

E.  Aggregate  Risk  Assessment 

1.  Acute  risk  assessment.  The  acute 
aggregate  risk  assessment  takes  into 
account  exposure  from  food  only.  As 
indicated  above,  although  EPA  has  not 
identified  a  water  exposure  figure  based 

,upon  available  environmental  data, 
avermectin  is  not  expected  to  be  mobile 
in  soil  or  water  environments  and  poses 
relatively  Uttle  threat  to  drinking  water. 
The  combined  exposure  to  avermectin 
from  food  and  residential  uses  is 
considered  in  the  short-and 
intermediate-term  risk  assessment.  An 
acute  dietary  MOE  of  greater  than  300 
would  not  be  of  concern  to  EPA.  As 
indicated  earUer,  the  MOE  for  females 
13+  years  was  calculated  to  be  769. 
Under  any  bounding  assumption  EPA  is 
considering  for  exposure  from  drinking 
water,  this  MOE  would  not  be 
significantly  reduced.  Therefore,  EPA 
has  no  acute  aggregate  concern  due  to 
exposure  to  avermectin  through  food 
and  drinking  water. 

2.  Short-and  intermediate  risk 
assessment.  The  short-and  intermediate - 
term  aggregate  risk  takes  into  account 
exposure  from  chronic  dietary  food  and 
indoor/outdoor  residential  exposure. 
Based  on  the  nature  of  the  outdoor 
residential  uses  (spot  treatment), 
residential  outdoor  exposure  for 
avermectin  is  insignificant.  The 
residential  indoor  exposure  was  based 
on  the  CaUfomia  EPA  review  of  an 
indoor  residential  exposure  study.  A 
total  indoor  MOE  of  800  was  calculated 
for  short-and  intermediate-term  risk, 
taking  into  account  and  residential 
exposures.  For  the  most  highly  exposed 
population  subgroup  (non-nursing 
infants  less  than  1  year  old),  an 
aggregate  short-and  intermediate-term 
MOE  of  733  was  calculated.  Under  any 
bounding  assumption  EPA  is 
considering  for  exposure  bom  drinking 
water,  this  MOE  would  not  be 
significantly  reduced.  As  indicated 
earUer,  an  MOE  of  greater  than  300 
would  not  be  of  concern  to  EPA, 
therefore  current  uses  of  avermectin  is 
below  the  level  of  concern. 

For  the  purposes  of  these  time- limited 
tolerances,  EPA  has  concluded  that  the 
CaUfomia  EPA  assessment  is  adequate 
to  estimate  residential  exposure  from 
registered  non-dietary  uses  of 
avermectin  but  prior  to  estabUshment  of 
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permanent  tolerances,  a  full  review  of 
the  indoor  residential  risk  assessment 
will  be  required. 

3.  Chronic  risk  assessment.  The 
aggregated  chronic  risk  is  equal  to  the 
siun  of  the  chronic  risk  from  food, 
drinking  water,  and  indoor  and  outdoor 
residential  exposures.  For  avennectin, 
the  residential  uses  are  not  of  the  type 
that  would  be  expected  to  produce  a 
long-term  exposing.  Therefore, 
residential  exposure  was  aggregated 
with  dietary  exposure  only  in  the  short- 
and  intermediate-term  risk  assessment. 
The  aggregated  chronic  risk  (food  only) 
is  5%  of  the  RfD  for  the  U.S.  population 
and  11%  of  the  RiD  for  the  population 
subgroup  non-nursing  infants  less  than 
1  year  old.  Under  any  bounding 
assumptions  EPA  is  considering  for 
exposure  from  drinking  water,  exposiue 
to  avennectin  would  not  exceed  the 
RfD.  EPA  therefore  concludes  that  there 
is  reasonable  certainty  that  no  harm  will 
result  to  consiuners,  including  infants 
and  children  from  aggregate  exposure  to 
avennectin  residues. 

F.  Other  Considerations 

1.  Endocrine  effects.  No  evidence  of 
effects  on  the  endocrine  systems  of 
mammals  were  reported  in  the 
toxicology  studies  described  above. 
There  is  no  evidence  at  this  time  that 
avennectin  causes  endocrine  effects. 

2.  S4etabolism  and  nature  of  residues. 
The  metabolism  of  avennectin  and 
nature  of  residues  in  plants  and  animals 
is  adequately  understood  for  the 
purpose  of  these  tolerances.  The 
residues  of  concern  are  avermectin  Bl 
and  its  delta-8,9-isomer. 

3.  Internationa]  tolerances.  There  are 
no  Codex  maximum  residue  levels 
established  for  residues  of  avermectin 
on  citnis,  cotton,  potato  and  hop 
commodities. 

4.  Analytical  method.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  the  levels  of  avermectin 
and  its  delta-8,9-isomer  in  or  on  food 
with  a  limit  of  detection  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  in  these  tolerances 
(high  performance  Uquid 
chromatography  with  fluorescence 
detection,  with  crop  specific  clean  up 
methods).  EPA  has  provided 
information  on  this  method  to  the  Food 
and  Drug  Administration.  The  method 
is  available  to  anyone  who  is  interested 
in  pesticide  residue  enforcement  from: 
Calvin  Furlow,  PubUc  Response  and 
Program  Resources  Branch,  401  M  St. 
SW.,  Washington.  DC  20460.  Office 
location  and  telephone  nimiber  CM  #2, 
Rm  1128,  1921  Jefferson  Davis  Highway, 
Arhngton.  VA,  703-305-5805. 


ni.  Summary  of  Findings 

Tolerances  are  time-hmited  to  allow 
for  development  and  review  of  residue 
field  trials  on  cotton  gin  byproducts  and 
to  complete  full  review  of  the  Monte 
Carlo  acute  dietary  and  indoor 
residential  risk  assessments.  These 
tolerances  will  expire  and  be  revoked 
without  any  further  action  by  EPA 
(other  than  publishing  a  notice  in  the 
Federal  Register  so  that  the  CFR  can  be 
corrected)  on  September  1,  1999 

Residues  remaining  in  or  on  the  above 
RAC's  after  expiration  of  these 
tolerances  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  and  in 
accordance  with  the  provisions  of  the 
conditional  registrations. 

EPA  concludes  that  the  proposed 
time-Umited  tolerances  will  be  safe. 
Therefore  it  is  proposed  that  the 
tolerances  be  estabhshed  as  set  forth 
below. 

IV.  Objections  and  Hearing  Requests 

The  new  FFDCA  secUon  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was 
provided  in  the  old  section  408  and  in 
section  409.  However,  the  period  of 
filing  objections  is  60  days,  rather  than 
30  days.  EPA  cxurently  has  procedural 
regulations  which  governs  the 
submission  of  objections  and  hearing 
requests.  These  regulation  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  these  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may  by  May  23,  1997,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on     « 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  simimary  of  any  evidence  reUed 
upon  by  the  requestor  (40  CFR  178.27). 
A  request  for  a  hearing  will  be  granted 


if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibiUty 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA  with 
prior  notice. 

V.  Public  Docket 

A  record  has  been  estabhshed  for  this 
rulemaking  under  docket  number  [OPP- 
300465/PP  7F3500;  8F3592;  5F4508; 
4E4419  and  FAP  8H5660J.  A  pubUc 
version  of  this  record,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  form  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  Va. 

The  official  record  for  this 
rulemaking,  as  well  as  the  pubUc 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests,  EPA  will  transfer  any  copies  of 
the  objections  and  hearing  requests 
received  electronically  into  printed 
paper  form  as  they  are  received  and  will 
place  the  paper  copies  in  the  official 
rulemaking  record.  The  official 
rulemaking  record  is  the  paper  record 
maintained  at  the  address  in 
"ADDRESSEE"  at  the  beginning  of  this 
docimient. 

VI.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  it  is  not 


subject  to  review  by  the  Office  of 
Management  and  Budget  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  priw 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28. 1993).  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Because  tolerances  established  on  the 
basis  of  a  petition  xmder  section  408(d) 
of  FFDCA  do  not  require  issuance  of  a 
proposed  rule,  the  regulatory  flexibihty 
analysis  requirements  of  the  Regidatory 
Flexibihty  Act  (RFA),  5  U.S.C.  604(a), 
do  not  apply.  Prior  to  the  recent 
amendment  of  the  FFDCA,  EPA  had 
treated  such  rulemaking  as  subject  to 
the  RFA;  however,  the  amendments  to 
the  FFDCA  clarify  that  no  proposal  is 
required  for  such  rulemakings  and 
hence  that  the  RFA  is  inapplicable. 
Nonetheless,  the  Agency  has  previously 
assessed  whether  establishing  tolerances 
or  exemptions  from  tolerance,  raising 
tolerance  levels,  or  expanding 
exemptions  adversely  impact  small 
entities  and  concluded,  as  a  generic 


matter,  that  there  is  no  adverse  impact. 
(46  FR  24950)  (May  4, 1981). 

Pursuant  to  5  U.S.C.  801(a)(1)(A)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Title 
n  of  Pub.  L.  104-121. 110  Stat.  847). 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  pubUcation  of  the  rule  in 
today's  Federal  Register.  This  nde  is 
not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultuiral  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  185 

Environmental  protection.  Food 
additives.  Pesticides  and  pests. 

40  CFR  Part  186 

Environmental  protection.  Animal 
feeds.  Pesticides  and  pests. 


Dated:  March  14, 1997. 
Penelope  A.  Fenner-Cri^, 
Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

1.  In  part  180: 
PART  180— {AMENDED] 

a.  The  authority  citation  of  part  180 
continues  to  read: 

Authority:  21  U.S.C  346a  and  371. 

b.  In  §  180.449  by  revising  par^raph 
(a)  to  read  as  follows: 

S18a449    AvaniMctln  B,  and  Its  (ten»«,»> 
iaomar;  tolerancM  for  rMkkm. 

(a)  Tolerances  are  established  for  the 
combined  residues  of  the  insecticide 
avermectin  (a  mixture  of  avermectins 
containing  greater  that  or  equal  to  80% 
avermectin  B|  j5-0-dimethyl  avermectin 
Ala)  and  less  than  or  equal  to  20% 
avennectin  b(5-Q-demethyl-25-de(l- 
methylpropyl)-25-(l-methylethyl) 
avermectin  Ai  J)  and  its  delta-8,  9- 
isomer  in  or  on  the  following 
commodities: 


Commodity 


Cattle,  fai 

CatHe.  mbyp  _ 

Cattle,  meat 

Citms,  dried  pulp  . 

Citrus,  oil  

Citrus,  wtK>le  fnit 

Cottonseed 

Hops,  dried 

Potatoes 


Parts  per 


0.015  ppm 
0.02  ppm 
0.02  ppm 
0.10  ppm 
0.10  ppm 
0.02  ppm 

0.005  ppm 
0.2  ppm 

0.005  ppm 

0JX)5ppm 


ExpiratiorVRevDcation  Date 


Septernber  1, 
September  1, 
SepterrtMr  1, 
SepterTt>er  1 , 
SeptefTt)er  1, 
September  1. 
Septenrter  1, 
Septerrter  1. 
Septemt)er  1, 
Septemt)er  l, 


1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 

1QOO 


2.  In  part  185: 
PART  185— {AMENDED] 

a.  The  authority  citation  for  part  185 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C  348. 

f18S.300    [RwnovwJ] 

b.  By  removing  §  185.300  in  its 
entirety. 

3.  hi  part  186: 

PART  18ft-{AMENDED] 

a.  The  authority  citation  for  part  186 
is  revised  to  read  as  follows: 
Authority:  21  U.S.C.  348. 


S  186.300    [Removwq 

b.  By  removing  §  186.300  in  its 
entirety. 

[FR  97-7352  Filed  3-21-97;  8:45  am] 
■LLMQCOOE 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 


[DociiM  No.  961217360-7062-02:  LO. 
112S96q 

RIN0646-AI62 

Fislwries  of  the  Exdustve  Economic 
Zone  Off  Alaska;  Qroundflsh  of  the 
Bering  Sea  and  Aleutian  Islands  Area; 
Prohit>it8d  Species  Catch  Limits  for 
Tanner  Crab 

AGENCY:  National  K4arine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Amiospheric  Administration  (NOAA). 
Commerce. 


IMI 


13840        Federal  Register  /  Vol.  62.  No.  56  /  Monday.  March  24.  1997  /  Rules  and  Regulations 


ACTION:  Final  rule  and  technical 
amendment. 

SUMMARY:  NMFS  implements 
Amendment  41  to  the  Fishery 
Management  Plan  for  the  Groundiish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  as  recommended  by 
the  North  Pacific  Fishery  Management 
Coimcil  (Council).  The  implementing 
regulations  of  Amendment  41  adjust  the 
prohibited  species  catch  (PSC)  limits  for 
Tanner  crab  (Chionoecetes  bairdi)  in 
Zones  1  and  2  of  the  Bering  Sea  and 
change  the  1997  C.  bairdi  PSC 
allowances  for  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI)  trawl  fisheries  to  reflect  the 
adjustment  to  the  C.  bairdi  PSC  limits. 
These  measures  are  necessary  to  protect 
the  C.  bairdi  stock  in  the  Bering  Sea, 
which  has  decUned  to  a  level  that 
presents  a  serious  conservation 
problem.  They  are  intended  to 
accomplish  the  objectives  of  the  FMP 
with  respect  to  the  management  of  the 
BSAI  groundfish  fishery. 
EFFECTIVE  DATE:  April  23,  1997. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA) 
prepared  for  the  amendment  may  be 
obtained  from  the  North  Pacific  Fishery 
Management  Council.  Suite  306.  605 
West  4th  Avenue,  Anchorage,  AK 
99501-2252;  telephone:  907-271-2809. 
FOR  FURTHER  INFORMATION  CONTACT:  IGm 
S.  Rivera.  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  groimdfish  fisheries  of  the 
BSAI  in  the  exclusive  economic  zone 
are  managed  by  NMFS  under  the  FMP. 
The  FMP  was  prepared  by  the  Council 
under  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.;  Magnuson-Stevens 
Act)  and  is  implementni  by  regulations 
for  the  U.S.  fisheries  at  50  CFR  part  679. 
General  regulations  that  also  pertain  to 


U.S.  fisheries  appear  at  subpart  H  of  50 
CFR  part  600. 

Recruitment  and  exploitable  biomass 
of  Bering  Sea  C.  bairdi  stocks  are  at 
relatively  low  levels  based  on  recent 
NMFS  bottom  trawl  survey  data.  The 
1995  C.  bairdi  season  produced  only  4.5 
million  lb  (2,017  mt)  for  the  196  vessels 
participating.  This  amount  is  the  lowest 
catch  since  the  fishery  reopened  in 
1988.  Survey  data  from  1996  indicate 
that  the  stock  decline  will  continue. 

The  groundfish  fisheries  incidentally 
catch  crab.  An  objective  of  the  FMP  is 
to  minimize  the  impact  of  groundfish 
fisheries  on  crab  and  other  prohibited 
species,  while  providing  for  rational  and 
optimal  use  of  the  region's  fishery 
resources.  All  gear  types  used  to  catch 
groundfish  have  some  potential  to  catch 
crab  incidentally,  but  the  large  majority 
of  crab  bycatch  occurs  in  trawl  fisheries. 

In  June  1996.  the  Council  formed  an 
industry  work  group  to  review  proposed 
PSC  limits  for  C.  bairdi.  This  work 
group  consisted  of  three  crab  fishery 
representatives,  three  trawl  fishery 
representatives,  and  one  shoreside 
processing  representative.  The  group 
met  August  29-30,  1996.  and  came  to  a 
consensus  on  PSC  limits  for  C.  bairdi 
crab.  The  agreement  negotiated  by 
affected  industry  groups  resulted  in  a 
proposal  for  an  annual  specification  of 
PSC  limits  for  C.  bairdi  based  on  the 
total  abundance  of  C.  bcdrdi  as  indicated 
by  the  most  recent  NMFS  bottom  trawl 
survey. 

At  its  September  1996  meeting,  the 
Coimcil  endorsed  the  industry  work 
group  agreement  and  recommended  that 
NMFS  proceed  to  implement  a  revision 
to  the  C.  bairdi  PSC  limits  under 
Amendment  41  to  the  FMP. 

NMFS  published  a  proposed  rule  in 
the  Federal  Register  on  January  2.  1997 
(62  FR  85).  Public  comment  on  the  FMP 
amendment  was  invited  through 
January  31.  1997.  and  on  the  proposed 
regulations  through  February  18. 1997. 
No  comments  were  received. 


Changes  From  the  Proposed  Rule 

The  final  rule  reflects  two  minor 
changes  from  the  proposed  rule:  minor 
adjustments  to  the  C.  bairdi  PSC 
allowances  for  the  BSAI  trawl  fisheries 
and  a  technical  amendment  described 
below. 

The  proposed  rule  reflected  C.  bairdi 
PSC  allowances  for  the  BSAI  trawl 
fisheries  that  were  recommended  by  the 
Coimcil  at  its  September  1996  meeting 
as  part  of  the  annual  BSAI  groundfish 
s{>ecification  process.  The  Council 
recommended  minor  adjustments  to  the 
C.  bairdi  PSC  allowances  for  the  BSAI 
trawl  fisheries  at  its  December  1996 
meeting.  The  adjustments  are  to  the 
fishery  apportionments,  not  to  the  total 
PSC  limit.  Table  7  of  the  final  1997 
BSAI  groundfish  harvest  specifications 
(62  FR  7168.  February  18. 1997)  is 
amended  to  reflect  the  adjustments  to 
the  C.  bairdi  PSC  apportionments  as  in 
the  proposed  rule  (62  FR  85.  January  2, 
1997)  and  the  minor  adjustments  to 
these  fishery  apportionments  as 
recommended  by  the  Council  at  its 
December  1996  meeting. 

Technical  Amendment 

A  proposed  regulation  at 
§679.21(e)(l)(ii)  referred  to  the  annual 
notification  of  PSC  Umits  at 
§  679.21(e)(6).  Inadvertently,  revisions 
to  paragraph  (e)(6)  of  that  section  to 
indicate  that  NMFS  is  to  provide 
notification  to  the  public  of  the  annual 
C.  bairdi  PSC  limit  were  not  proposed. 
The  final  rule  revises  the  regulation  at 
§  679.21(e)(6)  to  provide  for  public 
notification  of  the  annual  C.  bairdi  PSC 
limit. 

Based  on  the  abundance  of  C.  bairdi 
estimated  fit)m  the  1996  NMFS  trawl 
survey  (185  million  crabs),  the  PSC  limit 
for  C.  bairdi  for  1997  is  750.000  crabs 
in  Zone  1  and  2.100.000  crabs  in  Zone 
2. 

2.  The  C.  bairdi  PSC  allowances  for 
the  BSAI  trawl  fisheries  are  adjusted  to 
be  as  follows: 


Table  7.—F\ual  1997  Prohibited  Species  Bycatch  AaowANCES  for  the  BSAI  Trawl  and  Nontrawl  Fisheries 


Trawl  fisheries 

Zonel 

Zor»2 

C.  baJrcS  Tanner  crab,  number  of  anmato: 

Yelowfin  sole  „ „_ 

276.316 

296.0f)2 

0 

0 

133.224 

44,408 

1,071,000 

357.000 

0 

7.000 

195.000 

470.000 

Roctaote/flattwad  sote/otherUat 

Turbot/arrowtooth/sablefish 

Rockfish 

Pacific  cod _ 

Polock/Atka  mackereVottier 

J<M „ _ 

750,000 

2.100.000 
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Qassification 

The  Regional  Administrator 
determined  that  Amendment  41  is 
necessary  for  the  conservation  and 
management  of  the  BSAI  fisheries  and 
that  it  is  consistent  with  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O.  12866. 

The  Council  prepared  an  FRFA  as 
part  of  the  RIR.  wlUch  describes  the 
impact  this  rule  would  have  on  small 
entities.  Many  trawl  vessels  and 
processors  participating  in  the  BSAI 
groundfish  fishery  could  be  affected  by 
this  action.  Most  catcher  vessels 
harvesting  groundfish  off  Alaska  are 
considered  small  entities  and  would  be 
affected  by  the  reduced  C.  bairdi  PSC 
limits.  The  132  trawl  catcher  vessels 
that  harvested  BSAI  groundfish  in  1993 
are  considered  small  entities.  Reduced 
PSC  limits  could  reduce  annual  gross 
revenues  by  more  than  5  percent.  NMFS 
has  taken  steps  to  minimize  economic 
impacts  on  small  entities  by  structuring 
the  annual  specification  process  of  the 
PSC  C.  bairdi  limit  to  be  responsive  to 
the  total  C.  bairdi  abundance  as 
estimated  annually.  Alternative  1,  the 
status  quo,  was  rejected  as  more 
burdensome  on  small  entities  because 
status  quo  bycatch  limits  for  C.  bairdi 
established  for  Bering  Sea  fisheries  may 
be  too  high  given  current  status  of  crab 
stocks,  and  bycatch  may  impact  crab 
rebuilding  and  future  crab  harvests  by 
pot  fisheries.  Alternative  2  was  rejected 
because  the  major  assumption  regarding 
assessment  of  impacts  for  Alternative  2 
is  that  crab  stock  abundance  will  remain 
relatively  stable,  or  that  the  trawl  fishery 
will  adapt  to  changes  in  crab 
abundance.  If  crab  stocks  continue  to 
decline,  bycatch  will  account  for  a 
higher  proportion  of  the  total  annual 
mortahty. 


List  of  Subjects  in  50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  17, 1997. 

RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  67»-FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C  773  et  seq..  1801  et 
seq. 

2.  In  §679.21,  paragraph  (e)(l)(iii)  is 
removed,  paragraphs  (e)(l)(iv)  through 
(vii)  are  redesignated  as  paragraphs 
(e)(l)(iii)  through  (vi),  respectively,  and 
paragraphs  (e)(l)(ii)  and  (e)(6)  are 
revised  to  read  as  follows: 

§  679.21    Prohibited  species  bycatch 
management 

«        •        •        *        * 

(e)  *  *  •  (1)  *  *  * 

(ii)  Tanner  crab  (C.  bairdi).  The  PSC 
limit  of  C.  bairdi  crabs  caught  by  trawl 
vessels  while  engaged  in  directed 
fishing  for  groundfish  in  Zones  1  and  2 
during  any  fishing  year  will  be  specified 
annually  by  NMFS  under  paragraph 
(e)(6)  of  this  section,  based  on  total 
abundance  of  C.  bairdi  crabs  as 
indicated  by  the  NMFS  annual  bottom 
trawl  survey,  using  the  criteria  set  out 
under  paragraphs  (e)(l)(ii)(A)  and  (B)  of 
this  section. 

(A)  Zone  1.  When  the  total  abundance 
of  C.  bairdi  crabs  is: 

(2)  150  miUion  animals  or  less,  the 
PSC  limit  will  be  0.5  percent  of  the  total 
abundance. 

12)  Over  150  million  to  270  milUon 
animals,  the  PSC  limit  will  be  750,000 
animals. 


(3)  Over  270  milhon  to  400  milUon 
animals,  the  PSC  limit  will  be  850,000 
animals. 

(4)  Over  400  million  animals,  the  PSC 
limit  will  be  1,000,000  animals. 

(B)  Zone  2.  When  the  total  abundance 
of  C.  bairdi  crabs  is: 

(1)  175  milUon  animals  or  less,  the 
PSC  limit  will  be  1.2  percent  of  the  total 
abundance. 

(2)  Over  175  million  to  290  milUon 
animals,  the  PSC  limit  will  be  2,100,000 
animals. 

(3)  Over  290  milUon  to  400  milUon 
animals,  the  PSC  limit  will  be  2,550,000 
animals. 

(4)  Over  400  milUon  animals,  the  PSC 
limit  wiU  be  3.000.000  animals. 

*        »        »        •        • 

(6)  Notification— {i)  General.  NMFS 
will  pubUsh  annually  in  the  Federal 
Register  the  annual  red  king  crab  PSC 
limit,  and,  if  applicable,  the  amount  of 
this  PSC  limit  specified  for  the  RKCSS. 
the  annual  C.  bairdi  PSC  limit,  the 
proposed  and  final  bycatch  aUowances, 
seasonal  apportionments  thereof,  and 
the  manner  in  which  seasonal 
apportionments  of  nontrawl  fishery 
bycatch  allowances  will  be  managed,  as 
required  under  this  paragraph  (e). 

(ii)  Public  comment.  PubUc  comment 
will  be  accepted  by  NMFS  on  the 
proposed  annual  red  king  crab  PSC  limit 
and,  if  appUcable,  the  amount  of  this 
PSC  limit  specified  for  the  RKCSS.  the 
annual  C.  bairdi  PSC  limit,  the  proposed 
and  final  bycatch  allowances,  seasonal 
apportionments  thereof,  and  the  manner 
in  which  seasonal  apportionments  of 
nontrawl  fishery  bycatch  allowances 
will  be  managed,  for  a  period  of  30  days 
frtDm  the  date  of  pubUcation  in  the 
Federal  Register. 

(FR  Doc.  97-7367  Filed  3-21-97;  8:45  am) 
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Proposed  Rules 


Federal  Register 
Vol.  62,  No.  56 
Monday,  March  24,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubJtc  of  ttie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rute  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

pocket  No.  EE-RllVTP-«7-600] 

RIN  1904-AA71 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedures 
and  Certification  Requirements  for 
Plumbing  Products;  and  Certification 
Requirements  for  Residential 
Appliances 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACnON:  Proposed  rule;  change  of  date 

for  public  hearing. 

SUMMARY:  On  February  20, 1997  (62  FR 

7834).  the  Department  of  Energy  (DOE 
or  Department)  proposed  regulations  to 
codify  water  conservation  standards  and 
test  procedures  for  plumbing  products 
established  in  the  Energy  PoUcy  and 
Conservation  Act,  as  amended, 
incorporate  by  reference  the  revised 
American  Society  of  Mechanical 
Engineers/ American  National  Standards 
Institute  water  conservation  standard 
and  test  procedures  for  faucets  and  test 
procedures  for  showerheads,  and 
provide  for  certification  of  compliance 
with  plumbing  product  standards.  In  the 
same  notice  of  proposed  rulemaking,  the 
Department  also  proposed  to  clarify  the 
certification  requirements  appUcable  to 
all  residential  appUances. 

The  public  hearing  to  provide 
comments  andVor  additional 
information  on  issues  being  considered 
by  IX)E,  in  its  development  of  the  Final 
Rule,  was  originally  sicheduled  for 
March  31,  1997.  To  accommodate  travel 
schedules  and  ensure  the  public  has 
ample  opportxmity  to  attend,  today's    • 
notice  changes  the  date  of  the  public 
hearing  from  March  31  to  April  1, 1997. 
The  location  and  time  of  the  hearing 
remain  unchanged  (U.S.  Department  of 


Energy,  Forrestal  Building.  Room  No. 
lE-245.  9:00  a.m.-5:00  p.m.). 

DATES:  The  public  hearing  will  be  held 
on  April  1. 1997  in  Washington,  DC. 
Requests  to  speak  at  the  hearing  must  be 
received  by  the  Department  no  later 
than  4:00  p.m.,  March  21,  1997.  Ten  (10) 
copies  of  statements  to  be  given  at  the 
public  hearing  must  be  received  by  the 
Department  no  later  than  4:00  p.m., 
March  21. 1997. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  public  hearing 
should  be  labeled  Test  Procedures  and 
Certification  Requirements  for  Plumbing 
Products;  and  Certification 
Requirements  for  Residential 
Appliances,  Docket  No.  EE-RM/TP-97- 
600"  and  submitted  or  hand-delivered 
to  the  U.S.  Department  of  Energy,  Office 
of  Energy  Efficiency  and  Renewable 
Energy,  Office  of  Codes  and  Standards, 
Mail  Stop  EE-43,  Room  lJ-018, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585- 
0121.  Telephone:  (202)  586-7574,  Fax: 
(202) 586-4617. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bill  Hui.  U.S.  Department  of 
Eneigy.  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Office  of  Codes  and 
Standards,  Mail  Stop  EE-43.  Forrestal 
Building,  WOO  Independence  Avenue, 
SW,  Washington,  DC  20585-0121. 
Telephone:  (202)  58fr-9145,  Fax:  (202) 
586-4617.  E-Mail: 
WILLlAM.HUI@HQ.IX)E.GOV  or; 

Mr.  Eugene  MargoUs.  U.S.  Department 
of  Energy.  Office  of  General  Counsel, 
Mail  Stop  GC-72,  Forrestal  Building, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0103. 
Telephone:  (202)  586-9507,  Fax:  (202) 
586-4116,  E-Mail: 
EUGENE.MARGOUS©HQ.DOE.GOV. 

Issued  in  Washington,  DC.  on  March  17, 
1997. 

Qiristine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

|FR  Doc.  97-7314  Filed  3-21-97;  8:45  am) 
BtLUNQ  COM  Mao-ei-p 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  614  and  627 

RIN3502-AB09 

Loan  Policies  and  Operations;  Titie  IV 
Conservators.  Receivers,  and 
Voluntary  Liquidation 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  through  the  Farm 
Credit  Administration  Board  (Board) 
proposes  to  amend  the  ciirrent 
regulation  in  part  614  that  governs  the 
funding  relationship  between  a  Farm 
Credit  Bank  (FCB)  or  agricultural  credit 
bank  (ACB)  and  a  direct  lender 
association  or  other  financing 
institution  (OFI).  This  proposal  would 
repeal  the  existing  requirement  for  FCA 
prior  approval  of  the  General  Financing 
Agreement  (GFA)  between  an  FCB  or 
ACB  and  a  direct  lender  association  or 
OFI  and  eliminate  a  specific  regulatory 
direct  loan  limitation.  The  proposed 
rule  would  also  amend  part  627  to 
authorize  the  voluntary  liquidation  of 
Farm  Credit  institutions  by  means  of  an 
FCA-approved  liquidation  plan. 

DATES:  Comments  should  be  received  on 
or  before  May  23,  1997. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  Patricia  W.  DiMuzio. 
Director.  Regulation  Development 
Division.  Office  of  Policy  Development 
and  Risk  Control.  Farm  Credit 
Administration.  1501  Farm  Credit  Drive. 
McLean.  VA  22102-5090  or  by  facsimile 
at  (703)  734-5784.  Comments  may  also 
be  submitted  via  electronic  mail  to  "reg- 
cotnm@fca.gov."  Copies  of  all 
communications  received  will  be 
available  for  review  by  interested  parties 
in  the  Office  of  Policy  Development  and 
Risk  Control.  Farm  Credit 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 

S.  Robert  Cxjleman,  Policy  Analyst, 
Regulation  Development  Division, 
Office  of  Policy  Development  and 
Risk  Control,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4498, 
or 

James  M.  Morris,  Senior  Attorney,  Legal 
Counsel  Division,  Office  of  General 
Counsel,  Farm  Credit  Administration. 


McLean.  VA  22102-5090.  (703)  883- 
4020,  TDD  (703)  883-4444. 

SUPPl^MENTARY  INFORMATION: 

L  Background 

The  FCA  proposes  to  amend  the 
regulation  in  subpart  C  of  part  614  that 
governs  the  funding  relationship 
between  FCBs  and  ACBs  that  operate  . 
under  title  I  of  the  Farm  Credit  Act  of 
1971,  as  amended.  (Act)  and  direct 
lender  associations.  The  amendment  of 
this  regulation  is  a  part  of  FCA's 
continuing  effort  to  streamline  its 
regulations.  The  GFA  establishes  the 
lending  relationship  between  an  FCB  or 
ACB  and  a  direct  lender  association  or 
OFI.  The  GFAs  were  initially  developed 
in  the  late  1960s  and  early  1970s  when 
Federal  intermediate  credit  banks 
(FICBs)  and  production  credit 
associations  (PCAs)  converted  their 
lending  relationship  from  individual 
loan  discoimting  to  the  direct  loan 
method  for  funding  short-  and 
intermediate-term  credit. 

The  GFAs  developed  in  the  1970s 
gave  FICBs  extensive  authority  over 
most  aspects  of  PCA  operations.  The 
Farm  Credit  Amendments  Act  of  1985  ' 
changed  the  FCA's  role  to  that  of  an 
arms-length  regulator  and  provisions  of 
the  Agricultural  Credit  Act  of  1987  ^ 
changed  the  structiu^  of  Farm  Credit 
banks  and  direct  lender  associations  and 
modified  their  relationship.  The  FCA 
l>elieves  that  regulatory  modifications 
are  appropriate  because  direct  lender 
associations  now  are  more  directly 
responsible  for  their  own  activities. 

II.  Repealing  the  Prior  Approval 
Requirement 

The  proposed  rule  would  repeal  the 
requirement  in  existing  §  614.4130(b)  for 
FCA  prior  approval  of  all  GFAs  between 
FCBs  or  ACBs  and  direct  lender 
associations  or  OFIs.  During  the  past 
decade,  the  Farm  Credit  System  i^CS) 
has  been  recapitalized  and  its  risk 
management  and  loan  underwriting 
practices  have  improved.  Additionally, 
new  methods  of  peer  discipline  such  as 
the  Market  Access  Agreement  and 
Contractual  Interbank  Performance 
Agreement  have  been  put  into  place.  In 
contrast  to  the  standardized  GFA  format 
of  the  past,  the  GFAs  that  govern  the 
lending  relationships  between  FCBs  or 
ACBs  and  direct  lender  associations  or 
OFIs  are  now  more  similar  to 
commercial  lending  agreements.  In  light 
of  the  changes  that  have  occurred,  FCA 
prior  approval  is  no  longer  deemed 


necessary  to  control  risk.  The  FCA  also 
believes  and  imposing  minimum 
regulatory  requirements  is  more 
efficient  and  allows  greater  flexibility  to 
address  specific  issues. 

Although  the  proposed  rule  outUnes 
minimum  regulatory  criteria  for  GFAs, 
the  FCA  will  continue  to  rely  on  its 
ongoing  examination  process  and 
enforcement  powers  to  ensure  that 
GFAs  properly  preserve  the  interests  of 
the  parties  and  do  not  pose  safety  and 
soundness  risks.  In  order  to  facilitate  the 
monitoring  process,  the  amended 
regulation  would  require  all  FCBs  and 
ACBs  to  deliver  a  copy  of  the  executed 
GFA.  and  all  related  dociunentation. 
such  as  a  promissory  note  or  security 
agreement,  and  all  amendments  of  any 
of  these  documents,  to  the  Chief 
Examiner  in  the  Office  of  Examination, 
or  to  such  other  FCA  office  as  the  Chief 
Examiner  designates. 

m.  Basic  Obiectives  for  the  Proposed 
Regulation 

The  proposed  regulation  provides 
FCBs,  ACBs,  direct  lender  associations, 
and  OFIs  broad  flexibility  to  address 
issues  that  pertain  to  their  funding 
relationship.  Issues  such  as  loan  pricing, 
dispute  resolution,  performance 
standards,  and  other  terms  of  the  GFA 
and  related  documentation  are 
ultimately  business  decisions  that  the 
parties  should  address  when  they 
negotiate  the  terms  and  conditions  of 
their  GFA.  It  is  the  FCA's  intent  to  allow 
the  funding  or  discount  relationship  to 
be  governed  by  objective  performance 
standards  negotiated  between  the 
parties.  Accordingly,  this  proposed 
regulation  does  not  prescribe  specific 
regulatory  guidelines  to  address  these 
issues,  but  instead  encourages  the 
parties  to  incorporate  objective 
standards  in  the  GFAs  that  are 
measurable  and  clear  in  their  meaning. 
The  proposed  regulation  requires  FCBs 
and  ACBs  to  adopt  policies  that  govern 
the  extension  of  direct  loans  to,  and  the 
discounting  of  loans  for,  direct  lender 
associations  and  OFIs.  These  pohcies 
would  require  an  evaluation  of  the 
direct  lender  association's 
creditworthiness  on  the  basis  of  credit 
factors  or  lending  pohcies  and  loan 
underwriting  standards  ^  set  forth  in 
part  614,  subpart  D,  prior  to  any  credit 
extension  from  the  FtZB  or  ACB.  The 
proposal  would  require  FCBs  and  ACBs 
to  adhere  to  soimd  credit  practices  to 
ensure  that  each  direct  lender 
association  and  OFI  repays  the  bank. 
This  will  help  to  ensure  that  the  FCS 


will  continue  to  have  access  to  favorable 
interest  rates  in  the  capital  markets,  that 
the  Farm  Credit  Insurance  Fund  will 
remain  solvent,  and  that  joint  and 
several  liability  v»nll  not  be  triggered. 
The  FCBs  and  ACBs  must  apply  these 
performance  standards  equitably  to 
direct  lender  associations  and  must  not 
use  them  to  place  limitations  in  areas 
that  do  not  affect  the  funding 
relationship.  While  the  proposed 
regulation  addresses  requirements 
concerning  GFAs  used  by  OFIs,  other 
issues  concerning  OFIs  will  be 
addressed  in  a  separate  rulemaking. 

Preserving  fiexibiUty  in  the  regulation 
envies  the  checks  and  balances  that  the 
Act  creates  between  the  FCBs  or  ACBs 
and  direct  lender  associations  to 
function.  Although  direct  lender 
associations  may  be  viewed  as  being  at 
a  competitive  disadvantage  in ' 
negotiations  with  an  FCB  or  ACB 
because  they  have  virtually  no  other 
source  of  funds,*  direct  lender 
associations  are  stockholders  in  the 
FCBs  or  ACBs  and  elect  the  bank's 
board  of  directors.  The  FCA  invites 
comments  on  what  specific  regulations, 
if  any,  are  needed  to  protect  the 
interests  of  FCS  institutions  when  the 
terms  and  conditions  of  the  GFA  are 
negotiated. 

IV.  GFA  CfHitent 

Under  the  proposed  regulation,  the 
GFA  would  focus  on  the  funding  and 
discount  relationships  between  the 
FCBs  or  ACBs  and  the  direct  lender 
associations.  The  proposed  regulation 
would  prohibit  advancing  funds  to,  or 
discounting  loans  for,  any  direct  lender 
association  or  OFI  except  pursuant  to  a 
GFA.  The  proposed  regulation  would 
also  establish  a  maximum  term  limit  of 
35  years  for  all  GFAs.  While  the 
proposed  regulation  could  permit 
unseciued  lending  from  an  FCB  or  ACB 
to  a  direct  lender  association,  the  FCA 
is  proposing  a  maximiun  term  of  1  year 
for  any  GFA  that  provides  for  unsecured 
lending.  The  FCA  specifically  seeks 
comments  concerning  the  circumstances 
under  which  unseciued  lending  may  be 
appropriate  and  what  additional 
limitations  or  restrictions,  if  any.  should 
be  placed  on  such  lending  activity.  The 
proposed  regulation  requires  soimd 
credit  practices  to  preserve  investor 
confidence  in  Systemwide  obligations. 
At  a  minimum,  it  is  imperative  that 
FCBs  and  ACBs  consider  the  risks 
involved  with  any  unsecured  lending 
when  developing  their  lending  j>ohcies 
and  loan  underwriting  standards. 


'  Pub.  L  No.  99-205.  99  Stat.  1678.  (Dsc  23, 
1965). 

'Pub.  L.  No.  100-233. 101  Stat.  1568.  (January  6. 
1988). 


'  PCA  published  a  proposed  revision  to  its  loan 
underwriting  standards  at  61  FR  16403  (April  15, 
1996). 


*  Approval  of  the  Farm  Credit  Bank  or  agricultural 
credit  bank  is  required  for  a  direct  lender 
association  to  borrow  bom  any  other  source. 


IMI 
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Although  an  FCB  or  ACB  has  a 
legitimate  need  to  include  provisions  in 
the  GFA  bearing  on  its  ability  to  protect 
itself  as  a  creditor,  it  must  also  be 
recognized  that  a  direct  lender 
association  has  the  right  to  exercise  its 
statutory  authorities.  To  prevent  an  FCB 
or  ACB  from  restricting  a  direct  lender 
association  from  exercising  its  statutory 
authorities  under  the  Act,  FCA 
regulations,  other  Federal  laws,  or  State 
laws,  the  proposed  regulation  would 
limit  the  contents  of  the  GFA  to  topics 
that  are  reasonably  related  to  the  debtor/ 
creditor  relationship,  hi  order  to  be 
reasonably  related  to  the  debtor/creditor 
relationship,  the  provisions  of  the  GFA 
must  be  designed  to  protect  the  FCB's  or 
ACB's  rights  as  a  creditor. 

V.  Maximum  Credit  Limit 

The  FCA  proposes  to  eliminate  the 
direct  loan  limitation  formula  outlined 
in  existing  §  614.4130(a).  The  existing 
direct  loan  formula  is  used  to  determine 
the  maximum  amount  of  funding  that  an 
FCB  or  ACB  am  extend  to  a  direct 
lender  association  based  on  certain 
performance  criteria.  This  regulation 
enabled  the  FCA  to  control  the  quality 
of  an  FCBs  or  ACB's  bond  collateral 
and  to  supervise  the  bank's 
administration  of  its  direct  loan  to  an 
association. 

The  proposed  regulation  would 
replace  the  direct  loan  formula  with 
minimum  criteria  that  the  FCA  deems 
necessary  to  control  risks.  These 
minimum  criteria  would  require  the 
FCB  or  ACB  to  set  a  maximum  credit 
limit  consistent  with  the 
creditworthiness  of  the  institution,  as 
determined  by  the  FCBs  or  ACB's 
analysis  of  capital,  asset  quahty. 
management,  earnings,  and  Uquidity,  or 
other  similar  factors.  To  ensure  the 
availabihty  of  all  the  FCBs'  and  ACBs' 
bond  collateral,  the  proposed  regulation 
would  limit  the  amount  that  a  direct 
lender  association  could  borrow  to  the 
value  of  the  direct  lender  association's 
assets  that  are  free  from  any  lien  or 
other  pledge  as  described  in  section 
4.3(c)  of  the  Act.  This  more  flexible 
approach  will  allow  an  FCB  or  ACB  to 
estabUsh  a  direct  lender  association's 
credit  limit  in  accordance  with  the 
bank's  lending  policies  and  loan 
underwriting  standards. 

VI.  Definih  Remedies 

Pxusuant  to  section  4.12  of  the  Act, 
the  FCA  has  the  sole  authority  to 
approve  a  voluntary  or  involuntary 
Uquidation  of  a  Farm  Credit  institution. 
In  order  to  ensure  that  this  authority  is 
preserved,  the  proposed  regulation 
states  that  an  FCB  or  ACB  must  obtain 
the  prior  written  consent  of  the  FCA 


before  it  takes  any  action  that  leads  to 
or  could  lead  to  the  liquidation  of  a 
direct  lender  association.  In  certain 
circumstances,  accelerating  repayment 
of  the  debt,  canceUng  existing  loan 
commitments,  or  foreclosing  upon 
collateral  might  lead  to  the  liquidation 
of  the  direct  lender  association.  In  that 
event,  the  FCA's  prior  written  consent 
would  be  required.  Although  this 
provision  may  result  in  delays  before  a 
bank  can  exercise  its  ultimate  rights  as 
a  creditor,  the  FCA  beheves  it  is 
necessary  to  ensure  that  a  receiver  can 
be  appointed  to  protect  the  rights  of  all 
parties. 

The  proposed  regulation  would 
require  that  an  FCB  or  ACB  provide 
written  notice  to  the  FCA  and  the  Farm 
Credit  System  Insurance  Corporation 
(FCSIC)  at  the  same  time  that  it  provides 
notice  to  a  direct  lender  association  that 
the  direct  lender  association  is  in 
material  default  of  {my  covenant,  term, 
or  condition  of  the  GFA.  promissory 
note,  security  agreement,  or  other 
related  documents.  This  notification 
requirement  would  include,  but  is  not 
limited  to.  notice  from  the  FCB  or  ACB 
about  the  imposition  of  any  monetary 
penalties  on  the  direct  lender 
association,  including  penalty  interest, 
additional  fees,  or  other  service  charges 
imposed  based  on  a  default  by  the  direct 
lender  association.  The  proposed 
regulation  would  also  require  the  direct 
lender  association  to  notify  the  FCA  and 
FCSIC  by  facsimile,  express  mail,  or 
certified  mail  no  later  than  the  following 
business  day  after  receiving  a  notice  that 
a  material  default  has  occurred  in  any 
covenant,  term,  or  condition  of  the  GFA, 
loan  agreement,  promissory  note, 
security  agreement,  or  other  related 
dociunents  from  an  FCB,  ACB.  or  non- 
Farm  Credit  institution.  This  separate 
notification  provides  a  reporting 
mechanism  for  notices  of  default 
received  frtjm  non-Farm  Credit 
institution  creditors,  as  well  as  a 
secondary  method  of  notification  for 
notices  received  from  FCBs  or  ACBs. 

Vn.  Voluntary  Liquidation 

Section  4.12(a)  of  the  Act  prohibits 
the  voluntary  liquidation  of  any  Farm 
Credit  institution  without  the  FCA's 
consent  and  permits  voluntary 
Uquidation  with  such  consent  only  in 
accordance  with  FCA  regulations. 
Section  4.12(b)  of  the  Act  grants  the 
FCA  "exclusive  power  and  jiuisdiction" 
to  place  a  Farm  Credit  institution  in 
conservatorship  or  receivership.  Unlike 
section  4.12(b)  of  the  Act,  which 
governs  involuntary  Uquidations. 
section  4.12(a)  of  the  Act  does  not 
require  the  appointment  of  a  receiver  for 
a  voluntary  Uquidation.  Therefore,  the 


proposed  regulation  would  allow  any 
Farm  Credit  institution,  as  defined  in 
§  627.2705(b),  including  service 
corporations  chartered  under  title  FV  of 
the  Act,  to  voluntarily  Uquidate  with  the 
consent  of,  and  in  accordance  with  a 
plan  approved  by  the  FCA. 

Upon  adoption  of  a  resolution  to 
Uquidate,  the  proposed  regulation 
would  require  the  Farm  Credit 
institution  to  submit  the  resolution  to 
Uquidate  and  proposed  voluntary 
Uquidation  plan  to  the  FCA.  The 
proposed  voluntary  Uquidation  plan 
must  receive  preliminary  approval  frt)m 
the  FCA.  If  the  FCA  gives  preUminary 
approval  of  the  liquidation  plan,  the 
board  of  directors  of  the  Farm  Credit 
institution  would  submit  the  resolution 
to  Uquidate  to  the  stockholders  for 
approval.  The  resolution  to  liquidate 
and  the  Uquidation  plan  would  require 
the  approval  of  the  stockholders  by  at 
least  a  majority  of  the  voting 
stockholders  of  the  institution  voting,  in 
person  or  by  written  proxy,  at  a  duly 
authorized  stockholders'  meeting. 
Following  an  affirmative  stockholder 
vote,  the  FCA  would  consider  final 
approval  of  the  Uquidation  plan.  Any 
subsequent  amendments,  modifications, 
revisions,  or  adjustments  to  the 
liquidation  plan  would  also  require  the 
approval  of  the  FCA. 

The  FCA  also  proposes  conforming 
chemges  to  the  regulation  in  part  627 
concerning  the  voluntary  Uquidation  of 
a  Farm  Credit  institution  by  means  of  an 
FCA-approved  Uquidation  plan.  The 
FCA  also  reserves  the  right  to  terminate 
or  modify  the  Uquidation  plan  at  any 
time,  and  if  necessary,  may  appoint  a 
receiver  pursuant  section  4.12  of  the  Ad 
at  any  time. 

List  ofSobiects 

12  CFR  Part  614 

Agriculture,  Banks,  banking.  Flood 
insurance.  Foreign  trade.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 


12  CFR  Part  627 

Agriculture,  Banks,  banking.  Claims. 
Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  parts  614  and  627  of  chapter 
VI.  title  12  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
to  read  as  foUows: 

PART  614— LOAN  POUQES  AND 
OPERATIONS 

1.  The  authority  citation  for  part  614 
continues  to  read  as  foUows: 

Authority:  42  U.S.C.  4012a.  4014a.  4104b, 
4106.  and  4128:  sees.  1.3. 1.5, 1.6, 1.7, 1.9. 
1.10,  in.  2.0.  2.2.  2.3.  2.4.  2.10.  2.12.  2.13, 


2.15.  3.0.  3.1.  3.3,  3.7,  3.8,  3.10,  3.20,  3.28, 

4.12.  4.12A,  4.13,  4.13B,  4.14,  4.14A.  4.14C. 
4.14D.  4.14E.  4.18.  4.18A,  4.19.  4.36.  4.37, 
5.9,  5.10,  5.17,  7.0,  7.2.  7.6,  7.7,  7.8.  7.12, 

7.13.  8.0,  8.5  of  the  Fann  Credit  Act  (12 
U.S.C  2011,  2013,  2014.  2015.  2017.  2018, 
2019,  2071,  2073,  2074,  2075.  2091,  2093, 
2094,  2096,  2121,  2122,  2124,  2128,  2129, 
2131.  2141.  2149,  2183.  2184,  2199,  2201, 
2202,  2202a,  2202c,  2202d,  2202e,  2206, 
2206a,  2207,  2219a,  2219b,  2243,  2244.  2252, 
2279a,  2279a-2,  2279b,  2219b-l,  2279b-2, 
2279f,  2279f-l,  2279aa.  2279aa-S);  sec.  413 
of  Pub.  L  100-233, 101  Stat.  1568, 1639. 

Sutjpart  C — Bank/Association  Lending 
Relationship 

2.  Section  614.4120  is  revised  to  read 
as  follows: 

§  614.4120    Policies  governing  extensions 
of  credit  to  direct  lender  associations  and 
other  financing  institutions. 

The  board  of  directors  of  each  Farm 
Credit  Bank  and  agricultiual  credit  bank 
shall  adopt  poUcies  and  procedures 
governing  the  mfiking  of  direct  loans  to, 
and  the  discounting  of  loans  for,  direct 
lender  associations  and  other  financing 
institutions.  The  poUcies  and 
procedures  shall  prescribe  lending 
poUcies  and  loan  underwriting 
standards  that  are  consistent  with  sound 
financial  and  credit  practices.  The 
poUcies  shall  require  an  evaluation  of 
the  creditworthiness  of  the  direct  lender 
associations  on  the  basis  of  credit 
factors  or  lending  poUcies  and  loan 
underwriting  standards  set  forth  in  part 
614,  subpart  D,  and  may  permit  lending 
to  such  institutions  on  an  unsecured 
basis  only  if  the  overall  condition  of  the 
institutions  warrant.  The  term  of  a 
general  financing  agreement  shall  not 
exceed  35  years.  The  term  of  any  general 
financing  agreement  that  provides  for 
imsecured  lending  to  dir»::t  lender 
associations  shall  not  exceed  1  year. 

3.  Section  614.4125  is  added  as 
follows: 

1614.4125    Funding  and  discount 
relationships  between  Fanm  Credit  Banlcs  or 
agricultural  credit  t>anks  and  direct  lender 
associations. 

(a)  A  Farm  Credit  Bank  or  agricultural 
credit  bank  shall  not  advance  funds  to, 
or  discount  loans  for,  any  direct  lender 
association  except  pursuant  to  a  general 
financing  agreement. 

(b)  The  Farm  Credit  Bank  or 
agricultural  credit  bank  shall  deliver  a 
copy  of  the  executed  general  financing 
agreement  and  all  related  documents, 
such  as  a  promissory  note  or  seouity 
agreement,  and  all  amendments  of  any 
of  these  docimients,  within  105  business 
days  after  any  such  docimient  or 
amendment  is  executed,  to  the  Chief 
Examiner.  Farm  Credit  Administration, 
or  to  such  other  Farm  Credit 


Administration  office  as  the  Chief 
Examiner  designates. 

(c)  The  general  financing  agreement 
shall  address  only  those  matters  that  are 
reasonably  related  to  the  debtor/creditor 
relationship  between  the  Farm  Credit 
Bank  or  agricxiltural  credit  bank  and  the 
direct  lender  association. 

(d)  The  total  credit  extended  to  a 
direct  lender  association,  through  direct 
loan  or  discounts,  shall  be  consistent 
with  the  Farm  Credit  Bank's  or 
agricultural  credit  bank's  lending 
poUcies  and  loan  underwriting 
standards  and  the  creditworthiness  of 
the  direct  lender  association.  The 
general  financing  agreement  or 
promissory  note  shall  estabUsh  a 
maximum  credit  limit  determined  by 
objective  standards  as  estabUshed  by  the 
Farm  Credit  Bank  or  agricultural  credit 
bank.  In  no  case  shall  the  direct  lender 
association's  maximum  credit  limit 
exceed  the  value  of  the  direct  lender 
association's  assets  available  to  the 
Farm  Credit  Bank  or  agricultural  credit 
bank  to  support  outstanding  obligations 
under  section  4.3(c)  of  the  Farm  Credit 
Act  of  1971,  as  amended. 

(e)  A  Farm  Credit  Bank  or  agricultiual 
credit  bank  that  provides  notice  to  a 
direct  lender  association  that  it  is  in 
material  default  of  any  covenant,  term, 
or  condition  of  the  general  financing 
agreement,  promissory  note,  seciuity 
agreement,  or  other  related  dociunents 
simultaneously  shall  provide  written 
notification  to  the  Farm  Credit 
Administration  and  the  Farm  Credit 
System  Insurance  Corporation. 

(f)  A  direct  lender  association  shall 
provide  written  notification  to  the  Farm 
Credit  Administration  and  the  Farm 
Credit  System  Insiuance  Corporation 
immediately  upon  receipt  of  a  notice 
that  it  is  in  material  default  under  any 
general  financing  agreement,  loan 
agreement,  promissory  note,  security 
agreement,  or  other  related  dociunents 
with  a  Farm  Credit  Bank,  agricultural 
credit  bank  or  non-Farm  Credit 
institution. 

(g)  A  Farm  Credit  Bank  or  agricultural 
credit  bank  shall  obtain  prior  written 
consent  of  the  Farm  Credit 
Administration  before  it  takes  any 
action  that  leads  to  or  could  lead  to  the 
Uquidaticm  of  a  direct  lender 
association. 

(h)  No  direct  lender  association  shall 
obtain  a  loan  from  any  party  unless  the 
parties  agree  to  the  requirements  of  this 
paragraph.  No  Farm  Credit  Bank, 
agricultural  credit  bank,  or  other  party 
shall  petition  any  Federal  or  State  court 
to  appoint  a  conservator,  receiver. 
Uquidation  agent,  or  other  administrator 
to  manage  th%  aRiairs  of  or  Uquidate  a 
direct  lender  association. 


4.  Section  614.4130  is  revised  to  read 
as  follows: 

§614.4130    Funding  and  discount 
relationships  tietween  Farm  Credit  Baniis  or 
agrtcuKural  credit  banks  and  ottMr 
financing  Institutions. 

(a)  A  Farm  Credit  Bank  or  agricultiual 
credit  bank  shall  not  advance  funds  to. 
or  discount  loans  for,  an  other  financing 
institution,  as  defined  in  §  614.4540(e), 
except  pursuant  to  a  general  financing 
agreement. 

(b)  The  Farm  Credit  Bank  or 
agricultural  credit  bank  shall  deUver  a 
copy  of  the  executed  general  financing 
agreement  and  all  related  documents, 
such  as  a  promissory  note  or  security 
agreement,  and  all  amendments  of  any 
Qf  these  documents,  within  10  business 
days  after  any  such  document  or 
amendment  is  executed,  to  the  Chief 
Examiner,  Farm  Credit  Administration, 
or  to  such  other  Farm  Credit 
Administration  office  as  the  Chief 
Examiner  designates. 

(c)  The  total  credit  extended  to  the 
other  financing  institution,  through 
direct  loan  or  discounts,  shall  be 
consistent  with  the  Farm  Credit  Bank's 
or  agricultural  credit  bank's  lending 
poUcies  and  loan  underwriting 
standards  and  the  creditworthiness  of 
the  other  financing  institution.  The 
general  financing  agreement  or 
promissory  note  shall  estabUsh  a 
maximum  credit  limit  determined  by 
objective  standards  as  estabUshed  by  the 
Farm  Credit  Bank  or  agricultural  credit 
bank.  In  no  case  shall  the  other 
financing  institution's  maximum  credit 
limit  exceed  the  value  of  the  other 
financing  institution's  underlying  assets 
available  to  the  Farm  Credit  Bank  or 
agricultural  credit  bank  to  support 
outstanding  obUgations  under  section 
4.3(c)  of  the  Farm  Credit  Act  of  1971,  as 
amended. 

5.  The  heading  for  part  627  is  revised 
to  read  as  foUows: 

PART  627— TITLE  IV  CONSERVATORS, 
RECEIVERS,  AND  VOLUNTARY 
LIQUIDATIONS 

6.  The  authority  citation  for  part  627 
is  revised  to  read  as  follows: 

Audiority:  Sees.  4.2,  5.9,  5.10,  5.17.  5.51, 
5.58  of  the  Farm  Credit  Act  (12  U.S.C.  2183, 
2243,  2244,  2252,  2277a,  2277a-7). 

7.  Section  627.2700  is  revised  to  read 
as  follows: 

Subpart  A— General 

$627.2700    Generai    applicability. 

The  provisions  of  this  part  shall  apply 
to  conservatorships,  receiverships,  and 
voluntary  Uquidations. 
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Subparts — Receivers  and 
Receiverships 

8.  Section  627.2720  is  amended  by 
removing  paragraph  (a);  redesignating 
paragraphs  (b).  (c).  (d).  (e).  and  (f)  as 
new  paragraphs  (a),  (b).  (c),  (d),  and  (e); 
and  revising  newly  designated 
paragraph  fb)  to  read  as  follows: 

§627.2720    Appoinftnent  of  r*ca«v«r. 

•  •         •         *         • 

(b)  The  receiver  appointed  for  a  Farm 
Credit  institution  shall  be  the  hisurance 
Corporation. 

•  •        •        •        • 

9.  Section  627.2730  is  amended  by 
removing  paragraph  (b);  redesignating 
paragraph  (c)  as  new  paragraph  (b);  and 
revising  newly  designated  paragraph  (b) 
to  read  as  follows: 

1827.2730    PrMervaUon  o(  equity. 

•  •         *         •         • 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  eligible  borrower  stock 
shall  be  retired  in  accordance  with 
section  4.9A  of  the  Act 

•  •        •         «         • 

10.  Part  627  is  amended  by  adding  a 
new  subpart  D  to  read  as  follows: 

Subpart  D— Voluntary  Liquidation 

f827.27W    Votaitwy  Hqutdadon. 

(a)  A  Farm  Credit  institution  may 
voluntarily  liquidate  by  a  resolution  of 
its  board  of  directors,  but  only  with  the 
consent  of.  and  in  accordance  %vith  a 
plan  of  liquidation  approved  by,  the 
Farm  Credit  Administration  Board. 
Upon  adoption  of  such  resolution  to 
liquidate,  the  Farm  Credit  institution 
shall  submit  the  proposed  voluntary 
liquidation  plan  to  the  Farm  Credit 
Administration  for  preliminary 
approval.  The  Farm  Credit 
Administration  Board,  in  its  discretion, 
may  appoint  a  receiver  as  part  of  an 
approved  liquidation  plan.  If  a  receiver 
is  appointed  for  the  Farm  Credit 
institution  as  part  of  a  voluntary 
liquidation,  the  receivership  shall  be 
conducted  pursuant  to  subpart  B  of  this 
part,  except  to  the  extent  that  an 
approved  plan  of  liquidation  provides 
otherwise. 

(b)  If  the  Farm  Credit  Administration 
Board  gives  preliminary  approval  to  the 
liquidation  plan,  the  board  of  directors 
of  the  Farm  Credit  institution  shall 
submit  the  resolution  to  liquidate  and 
the  Uquidation  plan  to  the  stockholdera 
for  approval. 

(c)  The  resolution  to  liquidate  and  the 
liquidation  plan  shall  be  approved  by 
the  stockholders  if  agreed  to  by  at  least 
a  majority  of  the  voting  stockholders  of 
the  institution  voting,  in  person  or  by 


written  proxy,  at  a  duly  authorized 
stockholders'  meeting. 

(d)  The  Farm  Credit  Administration 
Board  will  consider  final  approval  of  the 
liquidation  plan  after  an  affirmative 
stockholder  vote  on  the  resolution  to 
liquidata 

(e)  Any  subsequent  amendments, 
modifications,  revisions,  or  adjustments 
to  the  liquidation  plan  shall  require 
Farm  Credit  Administration  Board 
approval. 

(f)  The  Farm  Credit  Administration 
Board,  in  its  discretion,  reserves  the 
right  to  terminate  or  modify  the 
liquidation  plan  at  any  time. 

§627.2797    Preservation  of  equity. 

(a)  Immediately  upon  the  adoption  of 
a  resolution  by  its  board  of  directore  to 
voluntarily  liquidate  a  Farm  Credit 
institution.,  the  capital  stock, 
participation  certificates,  equity 
reserves,  and  allocated  equities  of  the 
Farm  Credit  institution  shall  not  be 
issued,  allocated,  retired,  sold, 
distributed,  transferred,  assigned,  or 
applied  against  any  indebtedness  of  the 
owners  of  such  equities.  Such  activities 
could  resimie  if  the  stockholdera  of  the 
Farm  Credit  institution  disapprove  the 
resolution  to  liquidate  or  the  Farm 
Credit  Administration  Board 
disapproves  the  liquidation  plan.  In  the 
event  the  resolution  to  liquidate  is 
approved  by  the  stockholdera  of  the 
Farm  Credit  institution  and  the 
liquidation  plan  is  approved  by  the 
Farm  Credit  Administration  Board,  the 
liquidation  plan  shall  govern 
disposition  of  the  equities  of  the  Farm 
Credit  institution,  except  that  if  the 
Farm  Credit  institution  is  placed  in 
receiverahip.  the  provisions  of 
§  627.2730(a)  shall  govern  further 
disposition  of  the  equities  of  the  Farm 
Credit  institution. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  eligible  borrower  stock 
shall  be  retired  in  accordance  with 
section  4.9A  of  the  Act 

Dated:  March  19, 1997. 
Floyd  Fitkian. 

SecTBtaiy.  Farm  Credit  Administration  Board. 
(FR  Doc.  97-7355  Filed  »-21-97;  8:45  un| 
aajjNO  oooc  vw-ti-^ 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[MO-024-1024;  FRL-6800-q 

Approvai  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  concerning  Missouri  Rule  10 
CSR  1O-2.330.  submitted  by  the 
Missouri  Department  of  Natural 
Resources  (MDNR).  This  revision  would 
set  a  summertime  gasoline  Reid  Vapor 
Pressure  (RVP)  limit  of  7.2  pounds  per 
square  inch  (psi),  and  8.2  pounds  per 
square  inch  for  gasoline  containing  at 
least  9.0  percent  by  volume  but  not 
more  than  10.0  percent  by  volume 
ethanol,  for  gasoline  distributed  in  Clay, 
Jackson,  and  Platte  Counties  as  part  of 
the  state  plan  to  maintain  its  clean  air 
quality. 

DATES:  Comments  must  be  received  on 
or  before  April  23. 1997. 

AINMESSES:  Comments  may  be  mailed  to 
Stan  Walker,  Environmental  Protection 
Agency.  Air  Branch,  726  Minnesota 
Avenue.  Kansas  City,  Kansas  66101. 
FOA  FURTHER  MRMMATKM  CONTACT:  Stan 
Walker  at  (913)  551-7494. 

SUPPtBiENTARY  MFORMATKM: 

L  Backgronnd 

The  Clean  Air  Act  (CAA.  or  the  Act) 
requires  states  which  have  areas  foiling 
to  meet  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone  to 
develop  SIPs  with  sufficient  control 
measures  to  attain  and  maintAin  the 
standard.  The  EPA  designated  the 
Kansas  City  Metropolitan  Area  (KCMA) 
as  an  area  {ailing  to  meet  the  NAAQS  on 
March  3. 1978.  The  area  designated  as 
nonattainment  included  five  counties: 
Platte,  Clay,  and  Jackson  Counties  in 
Missouri,  and  Johnson  and  Wyandotte 
Counties  in  Kansas.  In  spite  of  a  series 
of  SIP  revisions,  the  area  continued  to 
experience  violations  of  the  ozone 
NAAQS  throughout  the  1980s.  Each 
time  violations  occurred  beyond  an 
attainment  date,  the  EPA  notified  the 
Governor  and  called  for  a  revision  to  the 
Missouri  SIP.  In  response  to  the  last  of 
these  SIP  calls,  MDNR  submitted  a  SIP 
revision  which  demonstrated  attainment 
of  the  ozone  NAAQS  by  December  31. 
1987.  Although  the  area  experienced  a 
number  of  violations  in  1988,  no 
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violations  were  experienced  during  the 
subsequent  three-year  period. 

In  an  effort  to  comply  with  the  1990 
Amendments  to  the  CAA.  and  to  ensure 
continued  attainment  of  the  ozone 
NAAQS  with  an  adequate  margin  of 
safety,  the  state  submitted  an  ozone 
maintenance  SIP  for  the  Missouri 
portion  of  the  KCMA  on  October  23. 
1991.  Accompanying  the  maintenance 
SIP  were  several  new  rules  to  control 
volatile  organic  compound  (VOC) 
emissions  from  certain  categories,  the 
state's  request  to  redesignate  the  KCMA 
as  an  attaiiunent  area  with  respect  to  the 
ozone  NAAQS,  and  a  commitment  to 
implement  certain  contingency 
measures  should  the  area  exce«d  certain 
emission  levels  or  experience  additional 
violations.  The  EPA  approved  the 
maintenance  SIP  and  redesignated  the 
KCMA  to  attaiiunent  on  June  23, 1992. 

During  the  three-year  period 
following  approval  of  the  maintenance 
SIP,  a  number  of  exceedances  of  the 
ozone  standard  were  recorded  in  the 
KCMA.  As  a  result,  the  KCMA  was  once 
again  in  violation  of  the  ozone  NAAQS. 
The  EPA  notified  the  state  of  the 
violation  on  January  31, 1996,  and 
requested  that  the  contingency  measures 
in  the  approved  plan  be  implemented. 
Due  to  various  problems  associated  with 
implementation  of  contingency 
measures  in  the  approved  contingency 
plan,  the  local  community  undertook  an 
evaluation  of  substitute  measures  which 
could  be  implemented.  After  an 
extensive  evaluation  of  available 
options,  the  Mid-America  Regional 
Council  (MARC),  in  conjunction  with 
the  Kansas  City  Air  Quality  Forum, 
recommended  a  package  of  measures  to 
Kansas  and  Missouri.  This 
recommendation  contained  a  number  of 
measures  for  implementation  as 
contingency  measures,  including  lower 
volatility  gasoline.  This  notice  and  the 
accompanying  technical  support 
document  (TSD)  provide  an  analysis  of 
the  lower  volatility  gasoline  portion  of 
the  package  of  sul^titute  measures. 

n.  Regulatory  directive 

RVP  is  a  measure  of  a  fuel's  volatility 
and  thereby  affects  the  rate  at  which 
gasoline  evaporates  and  emits  VCX^; 
RVP  is  direcdy  proportional  to  the  rate 
of  evaporation.  ConsequenUy.  the  lower 
the  RVP,  the  lower  the  rate  of 
evaporation.  Lowering  the  RVP  in  the 
summer  months  can  ofbet  the  eSiact  of 
summer  temperatuire  upon  the  volatility 
of  gasoline,  which,  in  turn,  lowera 
emissions  of  VOCs.  VOC  is  an  important 
component  in  the  production  of  ground 
level  ozone  in  the  hot  summer  months. 
Reduction  of  RVP  will  help  the  state's 


effort  to  attain  and  maintain  compliance 
with  the  NAAQS  for  ozone. 

m.  SUte  Submittal 

On  January  29. 1997.  MDNR 
submitted  to  EPA  Region  VII  a  request 
for  authorization  to  regulate  fuel 
volatility.  This  plan  was  submitted  as 
part  of  a  host  of  contingency  measures 
necessary  for  the  KCMA  to  mwint^iin 
clean  air  quality.  Included  in  the 
submittal  was  a  letter  from  Roger  D. 
Randolph.  Director,  MDNR,  to  William 
A.  Spratlin,  EPA  Region  VII  Director, 
Air,  RCRA,  and  Toxics  Division, 
requesting  authorization  to  implement  a 
lower  RVP  requirement  in  the  Kansas 
City  area;  Emergency  Rule  10  CSR  10- 
2.330,  Control  of  Gasoline  Reid  Vapor 
Pressure;  Draft  Permanent  rule  10  CSR 
10-2.330;  a  request  for  an  exemption 
under  Section  211(c)(4)(C)  of  the  Clean 
Air  Act;  and  a  letter  requesting  the  EPA 
to  parellel  process  the  rule  to  provide 
adequate  time  for  gasoline  bcilities  to 
prepare  for  the  change  in  fuel  volatility. 
The  state  will  hold  a  public  hearing  on 
April  24, 1997. 

The  EPA  is  parallel  processing  this 
SIP  revision  conciurenUy  with  the 
state's  proposal  and  adoption 
procedures  for  amending  its  SIP. 
Parallel  processing  is  being  done 
piu^uant  to  the  £)ecember  19, 1996, 
request  from  the  state. 

This  revision  is  being  proposed  imder 
a  procedure  called  parallel  processing, 
whereby  the  EPA  proposes  rulemaking 
action  concurrenUy  with  the  state's 
procedures  for  amending  its  regulations. 
U  the  proposed  revision  is  substantially 
changed  in  areas  other  than  those 
identified  in  this  notice,  the  EPA  will 
evaluate  those  changes  and  may  publish 
another  notice  of  proposed  rulemaking. 
If  no  substantial  changes  are  made  other 
than  those  areas  cited  in  this  notice,  the 
EPA  will  publish  a  final  rulemaking 
notice  on  the  revisions.  The  final 
rulemaking  action  by  the  EPA  will  occur 
only  after  die  SIP  revision  has  been 
adopted  by  Missouri  and  submitted 
formally  to  the  EPA  for  incorporation 
into  the  SIP. 

IV.  AnalysuoftheSIP  ~ 

A.  Necessity  Finding 

Under  sections  211(c)  and  211(h)  of 
the  CAA.  the  EPA  has  promulgated 
nationally  applicable  Federal  standards 
for  RVP  levels  in  motor  vehicle  gasoline. 
Because  a  Federal  control  promulgated 
under  section  211(c)(1)  applies  to  the 
fuel  characteristic  RVP,  nonidentical 
state  controls  are  prohibited  under 
section  211(c)(4).  Section  211(c)(4)(A)  of 
the  Act  prohibits  state  regulation 
respecting  a  fuel  characteristic  or 


component  for  which  the  EPA  has 
adopted  a  control  or  prohibition,  uinless 
the  state  control  is  identical  to  the 
Federal  control.  Under  section 
211(c)(4)(C).  the  EPA  may  approve  a 
nonidentical  state  fuel  control  as  a  SIP 
provision,  if  the  state  demonstrates  that 
the  measure  is  necessary  to  achieve  the 
national  primary  or  secondary  ambient 
air  quality  standard  that  the  plan 
implements.  The  EPA  can  approve  a 
state  fuel  requirement  as  necessary  only 
if  no  other  measures  would  bring  about 
timely  attainment,  or  if  other  measures 
exist  but  are  unreasonable  or 
impracticable.  While  the  Missouri  low 
RVP  requirement  is  preempted  by  the 
Federal  RVP  requirements,  the  state  can 
implement  the  low  RVP  requirement  if 
the  EPA  finds  it  necessary  and  approves 
it  as  a  revision  to  the  SIP. 

In  its  submittal,  Missouri  showed  that 
additional  VOC  reductions  are  needed 
to  address  Kansas  City's  recent  history 
of  nonattainment  problems  and  to 
ensure  continued  attainment  of  the 
ozone  NAAQS  in  the  KCMA.  While  die 
area  is  designated  as  attainment  for  the 
ozone  NAAQS.  the  KCMA  is  ciurenUy 
in  danger  of  violating  the  standard  due 
to  exceedances  occurring  in  the  1995- 
1996  period.  Missouri  estimates  that  the 
area  needs  to  achieve  approximately  8.5 
tons  per  day  of  VOC  reductions  to 
continue  to  achieve  attainment  of  the 
ozone  NAAQS.  Because  emission  trends 
continue  to  increase,  the  state  believes 
it  is  important  that  control  measures 
producing  a  significant  portion  of  the 
needed  reductions  be  implemented  in 
time  to  reduce  emissions  beginning  in 
the  1997  ozone  season.  Otherwise,  there 
is  a  significant  risk  of  exceedances  and 
violations  in  1997.  and  this  risk  will 
increase  over  time.  The  EPA  agrees  that 
an  important  criteria  in  evaluating  the 
reasonableness  of  each  control  measure 
is  whether  it  will  achieve  significant 
emission  reductions  in  the  near  term, 
beginning  in  the  1997  and  1998  ozone 
seasons. 

Missouri  evaluated  a  broad  range  of 
available  control  measures  to  determine 
whether  there  are  sufficient  reasonable 
and  practicable  measures  available  to 
produce  the  needed  emissions 
reductions  without  requiring  low  RVP 
gasoline.  In  addition  to  assessing  the 
quantity  of  emission  reductions 
attributable  to  each  control  measure,  the 
state  also  considered  the  time  needed 
for  implementation  and  cost- 
effiBctiveness  of  each  measure  in 
evaluating  the  reasonableness  and 
practicability  of  the  other  control 
measures  in  comparison  to  low  RVP 
gasoline  requirements.  The  cost- 
effiectiveness  ratio  is  based  on  the  cost 
expected  to  be  incurred  from  1997 
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through  2006.  resulting  from 
implementing  the  control  measure, 
divided  by  the  10-year  sum  of  the  daily 
VOC  reductions.  Missouri  found  that  a 
7.2  psi  low  RVP  requirement  could  be 
implemented  in  time  for  the  1997  ozone 
season,  would  produce  an  estimated  4.1 
tons  per  day  of  VCXD  emissions 
reductions,  and  has  an  estimated  cost- 
effectiveness  ratio  of  1.1.  The  state  also 
evaluated  the  following  other  measures: 
Stage  U  vapor  recovery,  reformulated 
gasoline,  vehicle  I/M  programs,  clean 
fueled  fleets  (CFF)  program,  light  rail 
transit,  free  transit,  and  parking 
surcharge.  Based  on  the  state's 
evaluation,  the  EPA  finds  that  there  are 
not  sufficient  other  reasonable  and 
practicable  measiues  available  to 
produce  the  quantity  of  emissions 
reductions  needed  to  continue  to 
achieve  the  NAAQS,  and  thus  a  low 
RVP  requirement  is  necessary. 

Kfissouri  found  that  free  transit  on  red 
sky-cast  days  can  be  implemented  in 
time  for  the  1997  ozone  season  and  has 
a  very  fovorable  cost-effectiveness  ratio, 
but  would  generate  only  0.3  tons  per 
day  reductions,  which  is  a  very  small 
fraction  of  the  goal  of  8.5  tons  per  day 
total  reductions.  Free  transit  throughout 
the  ozone  season  could  be  implemented 
on  the  same  time  frame,  is  less  cost- 
effective,  and  would  generate  an 
additional  0.3  tons  per  day  reductions. 
A  parking  surcharge  could  also  be 
implemented  promptly,  but  has  a  very 
high  cost-effectiveness  ratio  and  would 
add  only  0.6  tons  per  day  reductions. 
Thus,  even  if  the  state  were  to 
implement  all  of  these  measiu«s  they 
would  not  produce  a  significant 
quantity  of  emissions  reductions  in  the 
next  few  ozone  seasons,  and  hence 
would  not  be  sufficient  to  ensure  that 
the  state  will  continue  to  achieve  the 
ozone  NAAQS. 

While  a  number  of  other  measures 
would  achieve  substantially  greater 
reductions  than  free  transit  and  a 
parking  surcharge,  the  state  found  that 
all  of  these  measures  would  take 
considerably  longer  to  implement  than 
low  RVP,  and  none  would  produce 
emission  reductions  beginning  in  the 
1997  and  1998  ozone  seasons.  One 
option  the  state  considered  is  Stage  11 
vapor  recovery,  which  would  reduce 
emissions  an  estimated  6.9  tons  per  day. 
However,  Stage  II  would  take 
approximately  18  months  to  implement, 
which  means  it  would  not  reduce 
emissions  before  the  1999  ozone  season. 
Moreover,  installation  of  the  Stage  n 
equipment  would  require  additional 
underground  piping  as  well  as  new  hose 
and  nozzle  sets  at  each  affected  station. 
Stage  n  would  require  substantial 
compliance  efforts  by  a  larger  niunber  of 


entities  than  would  a  low  RVP 
requirement,  and  it  would  mainly  affect 
smaller  entities,  which  may  have  more 
difficulty  absorbing  compliance  costs. 

Another  potentiu  option  is  either  a 
centralized  or  decentralized  I/M 
program,  with  emissions  reductions 
estimated  ranging  between  2.4  tons  per 
day  (basic  decentralized  I/M)  and  25 
tons  per  day  (the  EPA  recommended 
centralized  enhanced  I/M),  depending 
upon  the  type  of  I/M  program  selected. 
Missouri  estimated  that  an  I/M  program 
would  take  four  to  six  years  to  fully 
implement  and  three  to  four  years 
before  producing  any  emissions 
reductions  benefits.  An  I/M  program 
would  require  legislative  as  well  as 
regulatory  action  in  both  Missouri  and 
Kansas.  Additionally,  an  I/M  program 
would  require  development  of 
substantial  infrastructure  (e.g.,  testing 
facilities)  in  the  Kansas  Qty  area,  and 
would  require  participation  by  every 
motor  vehicle  owner. 

Missouri  also  considered  light  rail 
transit  as  a  potential  control  measure, 
with  estimated  emissions  reductions  of 
0.1  tons  per  day.  The  state  considers 
light  rail  transit  as  an  option  only  for  the 
long  term  because  it  would  require 
substantial  lead  time  for 
implementation.  Both  Kansas  and 
Missouri  would  have  to  pass 
authorizing  legislation  and  secure 
funding  sources.  The  states  would  also 
have  to  acquire  land  and  undertake  a 
large-scale  construction  project. 
Moreover,  the  state  estimated  that  this 
option  has  a  high  cost-effectiveness  ratio 
(compared  to  low  RVP). 

Finally,  Missouri  has  been  working  to 
develop  a  CFF  program  by  forming  a 
workgroup  to  help  developed  an 
intrastructure  for  the  program.  Currently 
this  program  is  in  the  planning  stages 
and  could  take  approximately  two  to 
three  years  to  implement.  Since  this 
program  is  in  the  planning  stages,  exact 
emission  reduction  credits  have  not  yet 
been  identified.  The  expected 
reductions  from  the  CFF  program  would 
produce  only  a  portion  of  the  identified 
goal  of  8.5  tons  per  day,  leaving  a  need 
for  additional  significant  reductions  to 
continue  to  achieve  attainment. 

Given  that  low  RVP  is  the  only  option 
that  would  produce  substantial 
emissions  reductions  in  the  near  term, 
and  given  its  comparative  ease  of 
implementation  (as  well  as  superior 
cost-effectiveness  to  some  of  these 
options),  the  EPA  finds  that  each  of  the 
measures  discussed  above  is 
unreasonable  in  comparison  to  a  low 
RVP  requirement.  This  finding  does  not 
imply  that  these  measures  would  be 
unreasonable  if  additional  reductions 
were  needed  beyond  those  that  would 


be  produced  by  low  RVP,  or  that  these 
measures  would  be  unreasonable  given 
a  longer  time  fr^me  to  reduce  emissions. 
In  addition  to  the  measures  discussed 
above,  the  state  also  evaluated  opt  into 
Federal  RFC  as  another  option.  The  EPA 
finds  that  opt-in  to  RFG  is  impracticable 
at  this  time  because  the  area  is  a 
designated  attainment  area,  and  under 
current  the  EPA  regulations,  only 
designated  nonattainment  areas  can  opt 
in  to  RFG. 

B.  Emission  Impact  of  the  Fuel  Volatility 
Control 

The  fuel  volatility  control  was 
identified  by  MARC  as  a  control 
measure  that  could  be  implemented  by 
the  1997  ozone  season  and  will 
contribute  significantly  toward  the 
established  emission  control.  Reducing 
the  fuel  volatility  limit  from  7.8  to  7.2 
psi  will  reduce  VOC  emissions  by  an 
expected  4.1  tons  per  day.  Most  of  the 
emission  reductions  will  occur  from 
vehicle  emissions  (4.0  tons  per  day), 
and  0.1  ton  per  day  will  come  fitim 
nonroad  emissions,  including  storage 
and  refueling  emission. 

C.  Economic  Impacts  of  the  Fuel 
Volatility  Control 

The  fuel  volatility  control  will  affect 
the  cost  of  producing  the  gasoline.  It  is 
estimated  that  it  will  cost  refineries  an 
additional  1.5  cents  per  gallon  to 
produce  7.2  psi  RVP  gasolines.  Some 
cost  will  be  passed  on  to  the  consumer; 
therefore,  consumers  in  the  KCMA  may 
experience  a  gasoline  price  increase  of 
about  1.5  cents  per  gasoline. 

V.  Analysis  of  the  Rule 

The  Missouri  rule  specifies  that  no 
person  shall  dispense,  supply,  exchange 
in  trade,  offer  for  sale  or  supply,  and  sell 
or  store  gasoline  used  as  a  fiiel  for  motor 
vehicles  and  that  has  an  RVP  greater 
than  7.2  psi,  or  8.2*psi  for  gasoline 
containing  at  least  9.0  percent  by 
volume  but  not  more  than  10.0  percent 
by  volume  ethanol.  This  rule  applies 
begiiming  June  1  through  September  15 
of  each  year. 

In  adaition,  facilities  other  than  a 
gasoline  dispensing  facility  shall  keep 
and  maintain  at  the  facility,  for  two 
years  following  the  date  of  the  RVP  test, 
records  of  the  information  regarding  the 
RVP  of  gasoline  that  is  to  be  used  as  a 
fuel  for  motor  vehicles. 

Gasoline  used  exclusively  for  fueling 
implements  of  agriculture  and  gasoline 
in  any  tank,  reservoir,  storage  vessel,  or 
other  stationary  container  with  a 
nominal  capacity  of  500  gallons  or  less 
are  exempt  from  this  regulation. 

The  sampling  procedures  and  test 
methods  are  consistent  with  the  EPA 
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reconunendations  as  described  in  40 
CFR  Part  80,  Appendices  D,  E,  and  F. 

Proposed  Action 

The  EPA  is  proposing  to  approve  this 
revision  to  the  Missoiui  SIP  concerning 
Missouri  rule  10  CSR  10-2.330.  At  the 
state's  request,  the  EPA  is  parallel 
processing  this  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procediu^s  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  irova  Mary  Nichols, 
Assistant  Administrator  for  Afr  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jiirisdiction  over 
populations  of  less  than  50,000. 

This  Federal  action  authorizes  and 
approves  into  the  Missouri  SIP 
requirements  previously  adopted  by  the 
state,  and  imposes  no  new 
requirements.  Therefore,  the 
Achninistrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
imder  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  the  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds  {Union  Electric  Co.  v.  U.S. 
EJ>J\..  427  U.S.  246,  256-66  (S.CL 
1976);  42  U.S.C.  7410(a)(2)). 


C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Under  section  205,  the 
EPA  must  select  the  most  cost-effective 
and  least  biudensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  the 
EPA  to  establish  a  plan  for  informing 
and  advising  any  small  governments 
that  may  be  significantly  or  uniquely 
impacted  by  the  rule. 

"The  EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
authorizes  and  approves  into  the  Kansas 
SIP  requirements  previously  adopted  by 
the  state,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Sul^ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Anthority:  42  U.S.C  7401-7671q. 

Dated:  March  14, 1997. 
WiiliamRice, 

Acting  Regional  Administrator. 
[FR  Doc.  97-7347  FUed  3-21-fl7;  8:45  am] 
BUJNO  CODE  asso-eo-p 


40CFRPart52 

[KS  019-1019;  FRL-680a-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  concerning  Kansas  Air 
Regulation  (K.A.R.)-28-19-79,  Fuel 
Volatility,  submitted  by  the  Kansas 


Department  of  Health  and  Enviromnent 
This  revision  would  set  a  siunmertime 
gasoline  Reid  Vapor  Pressure  (RVP) 
limit  of  7.2  pounds  per  square  inch 
(psi),  and  8.2  pounds  per  square  inch  for 
gasoline  containing  at  least  9.0  percent 
by  volume  but  not  more  than  10.0 
percent  by  volume  ethanol,  for  gasoline 
distributed  in  Wyandotte  and  Johnson 
Counties  as  part  of  the  state  plan  to 
maintain  its  clean  air  quality. 
DATES:  Comments  must  be  received  on 
or  before  April  23, 1997. 
AOOfSSSES:  Comments  may  be  mailed  to 
Stan  Walker,  Enviroiunental  Protection 
Agency,  Air  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Walker  at  (913)  551-7494. 

SUPPI.EMENTARY  INFORMATKM: 

L  Background 

The  Clean  Air  Act  (CAA,  or  the  Act) 
requires  states  which  have  areas  frdling 
to  meet  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone  to 
develop  SIPs  with  sufficient  control 
measures  to  attain  and  irmintnin  the 
standard.  The  EPA  designated  the 
Kansas  City  Metropolitan  Area  (KCMA) 
as  an  area  failing  to  meet  the  NAAQS  on 
March  3, 1978.  The  area  designated  as 
nonattainment  included  five  counties: 
Platte,  Clay,  and  Jackson  Counties  in 
Missoiui,  and  Johnson  and  Wyandotte 
Counties  in  Kansas.  In  spite  of  a  series 
of  SIP  revisions,  the  area  continued  to 
experience  violations  of  the  ozone 
NAAQS  throughout  the  1980s.  Each 
time  violations  occurred  beyond  an 
attaiiunent  date,  the  EPA  notified  the 
Governor  and  called  for  a  revision  to  the 
Kansas  SIP.  In  response  to  the  last  of 
these  SIP  calls.  KDHE  submitted  a  SIP 
revision  which  demonstrated  attainment 
of  the  ozone  NAAQS  by  December  31, 
1987.  Although  the  area  experienced  a 
number  of  violations  in  1988,  no 
violations  were  experienced  during  the 
subsequent  three-year  period. 

In  an  effort  to  comply  with  the  1990 
Amendments  to  the  CAA,  and  to  ensure 
continued  attaiiunent  of  the  ozone 
NAAQS  with  an  adequate  margin  of 
safety,  the  state  submitted  an  ozone 
maintenance  SIP  for  the  Kansas  portion 
of  the  KCMA  on  October  23, 1991. 
Accompanying  the  maintenance  SIP 
were  several  new  rules  to  control 
volatile  organic  compound  (VOC) 
emissions  bora  certain  categories,  the 
state's  request  to  redesignate  the  KC^4A 
as  an  attainment  area  with  respect  to  the 
ozone  NAAQS,  and  a  commitment  to 
implement  certain  contingency 
measures  should  the  area  exceed  certain 
emission  levels  or  experience  additional 
violations.  The  EPA  approved  the 
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mamtenance  SIP  and  redesignated  the 
KCMA  to  attainment  on  June  23,  1992. 

During  the  three-year  period 
fbllowing  approval  of  the  maintenance 
SIP,  a  number  of  exceedances  of  the 
ozone  standard  were  recorded  in  the 
KCMA.  As  a  result,  the  KCMA  was  once 
again  in  violation  of  the  ozone  NAAQS. 
The  EPA  notified  the  state  of  the 
violation  on  January  31,  1996,  and 
requested  that  the  contingency  measures 
in  the  approved  plan  be  implemented. 
Due  to  various  problems  associated  with 
implementation  of  contingency 
measiires  in  the  approved  contingency 
plan,  the  local  community  undertook  an 
evaluation  of  substitute  measures  which 
could  be  implemented.  After  an 
extensive  evaluation  of  available 
options,  the  Mid-America  Regional 
Council  (MARC),  in  conjunction  with 
the  Kansas  City  Air  Quality  Forum, 
recommended  a  package  of  measures  to 
Kansas  and  Missouri.  This 
recommendation  contained  a  number  of 
measures  for  implementation  as 
contingency  measures,  including  lower 
volatility  gasoline.  This  notice  and  the 
accompanying  technical  support 
document  (TSD)  provide  an  analysis  of 
the  lower  volatiUty  gasoline  portion  of 
the  package  of  sutwtitute  measiu^s. 

n.  Regulatory  Obiective 

RVP  is  a  measure  of  a  fuel's  volatility 
and  thereby  affects  the  rate  at  which 
gasoline  evaporates  and  emits  VOCs; 
RVP  is  directly  proportional  to  the  rate 
of  evaporation.  ConsequenUy,  the  lower 
the  RVP,  the  lower  the  rate  of 
evaporation.  Lowering  the  RVP  in  the 
siunmer  months  can  ofEset  the  effect  of 
summer  temperatiu«  upon  the  volatility 
of  gasoline,  which,  in  turn,  lowers 
emissions  of  VOCs.  VOC  is  an  important 
component  in  the  production  of  ground 
level  ozone  in  the  not  summer  months. 
Redaction  of  RVP  will  help  the  state's 
effort  to  attain  and  nrmintfiin  compliance 
with  the  NAAQS  for  ozone. 

m.  State  SubmitUl 

On  December  5, 1996.  KDHE 
submitted  to  the  EPA  Region  VII  a  SIP 
revision  to  estabhsh  new  limits  on  fuel 
volatihty.  These  control  measures  were 
submitted  as  p>art  of  several  contingency 
measures  necessary  for  the  KCMA  to 
maintain  clean  air  qiiality.  Included  in 
the  submittal  was  a  letter  from  Secretary 
James  J.  O'Connell,  KDHE,  to  Dennis 
Grams.  EPA  Region  VII  Administrator, 
requesting  authorization  to  implement  a 
lower  RVP  requirement  in  the  Kansas 
Qty  area;  Kansas  Regulation.  K.A.R.  29- 
19-79;  and  a  Regulatory  Impact 
Statement  including  an  Environmental 
Impact  Statement  and  an  Economic 
Impact  Statement.  In  addition,  on 
December  19,  1996,  John  C.  Irwin, 


Director,  Bureau  of  Air  and  Radiation, 
KDHE,  also  sent  a  letter  requesting  the 
EPA  to  parallel  process  the  rule  to 
provide  adequate  time  for  gasoline 
facihties  to  prepare  for  the  change  in 
fuel  volatility.  The  state  held  a  public 
hearing  on  January  23,  1997. 

Pursuant  to  the  December  19, 1996, 
request  from  the  state,  the  EPA  is 
parallel  processing  this  SIP  revision 
concurrently  with  the  state's  proposal 
and  adoption  procedures  for  amending 
its  SIP. 

In  parallel  processing,  the  EPA 
proposes  rulemaking  action 
conciurently  with  the  state's  procedures 
for  amending  its  regulations.  If  the  state 
substantially  changes  its  proposed 
regulatory  revision  in  areas  other  than 
those  identified  in  this  notice,  the  EPA 
will  evaluate  those  changes  and  may 
publish  another  notice  of  proposed 
rulemaking.  If  no  substantial  changes 
are  made  other  than  those  areas  cited  in 
this  notice,  the  EPA  will  pubUsh  a  final 
rulemaking  notice  on  the  revisions.  The 
fiinal  rulemaking  action  by  the  EPA  will 
occur  only  after  the  SIP  revision  has 
been  adopted  by  Kansas  and  submitted 
formally  to  the  EPA  for  incorporation 
into  the  SIP. 

IV.  Analysis  of  the  SIP  • 

A.  Necessity  Finding 

Under  sections  211(c)  and  211(h)  of 
the  CAA,  the  EPA  has  promulgated 
nationally  appUcable  Federal  standards 
for  RVP  levels  in  motor  vehicle  gasoline. 
Because  a  Federal  control  promulgated 
under  section  211(c)(1)  applies  to  the 
fuel  characteristic  RVP.  nonidentical 
state  controls  are  prohibited  under 
section  211(c)(4).  Section  211(c)(4)(A)  of 
the  Act  prohibits  state  regidation 
respecting  a  fuel  characteristic  or 
component  for  which  the  EPA  has 
adopted  a  control  or  prohibition,  unless 
the  state  control  is  identical  to  the 
Federal  control.  Under  section 
211(c)(4)(C).  the  EPA  may  approve  a 
nonidentical  state  fuel  control  as  a  SIP 
provision,  if  the  state  demonstrates  that 
the  measure  is  necessary  to  achieve  the 
national  primary  or  secondary  ambient 
air  quality  standard  that  the  plan 
implements.  The  EPA  can  approve  a 
state  fuel  requirement  as  necessary  only 
if  no  other  measures  would  bring  about 
timely  attainment,  or  if  other  measures 
exist  but  are  unreasonable  or 
impracticable.  While  the  Kansas  low 
RVp  requirement  is  preempted  by  the 
Federal  RVP  requirements,  the  state  can 
implement  the  low  RVP  requirement  if 
the  EPA  finds  it  necessary  and  approves 
it  as  a  revision  to  the  SIP. 

In  its  submittal.  Kansas  showed  that 
additional  V(X3  reductions  are  needed 
to  address  Kansas  City's  recent  history 


of  nonattainment  problems  and  to 
assiue  continued  attainment  of  the 
ozone  NAAC^  in  the  KCMA.  While  the 
area  is  designated  as  attainment  for  the 
ozone  NAAQS.  the  KCMA  is  currently 
in  danger  of  violating  the  standard  due 
to  exceedances  occiuring  in  the  1995- 
1996  period.  Kansas  estimates  that  the 
area  needs  to  achieve  approximately  8.5 
tons  per  day  of  VOC  reductions  to 
continue  to  achieve  attainment  of  the 
ozone  NAAQS.  Because  emission  trends 
continue  to  increase,  the  state  believes 
it  is  important  that  control  measures 
producing  a  significant  portion  of  the 
needed  reductions  be  implemented  in 
time  to  reduce  emissions  beginning  in 
the  1997  ozone  season.  Otherwise,  there 
is  a  significant  risk  of  exceedances  and 
violations  in  1997,  and  this  risk  wrill 
increase  over  time.  The  EPA  agrees  that 
an  important  criteria  in  evaluating  the 
reasonableness  of  each  control  measiue 
is  whether  it  will  achieve  significant 
emission  reductions  in  the  near  term, 
beginning  in  the  1997  and  1998  ozone 
seasons. 

Kansas  evaluated  a  broad  range  of 
available  control  measures  to  determine 
whether  there  are  sufficient  reasonable 
and  practicable  measures  available  to 
produce  the  needed  emissions 
reductions  without  requiring  low  RVP 
gasoline.  In  addition  to  assessing  the 
quantity  of  emission  reductions 
attributable  to  each  control  measure,  the 
state  also  considered  the  time  needed 
for  implementation  and  cost- 
effectiveness  of  each  measure  in 
evaluating  the  reasonableness  and 
practicability  of  the  other  control 
measures  in  comparison  to  low  RVP 
gasoline  requirements.  The  cost- 
effectiveness  ratio  is  based  on  the  cost 
expected  to  be  inciured  from  1997 
through  2006,  resulting  bom 
implementing  the  control  measure, 
divided  by  the  10-year  siun  of  the  daily 
VCXi:  reductions.  Kansas  found  that  a  7.2 
psi  low  RVP  requirement  could  be 
implemented  in  time  for  the  1997  ozone 
season,  would  produce  an  estimated  4.1 
tons  per  day  of  VCXI  emissions 
reductions,  and  has  an  estimated  cost- 
effectiveness  ratio  of  1.1.  The  state  also 
evaluated  the  following  other  measures: 
Stage  n  vapor  recovery,  reformulated 
gasoline,  vehicle  I/M  programs,  clean 
fueled  fleets  (CFF)  program,  li^t  rail 
transit,  free  transit,  and  parking 
surcharge.  Based  on  the  state's 
evaluation,  the  EPA  finds  that  there  are 
not  sufficient  other  reasonable  and 
practicable  measures  available  to 
produce  the  quantity  of  emissions 
reductions  needed  to  continue  to 


achieve  the  NAAQS,  and  thus  a  low 
RVP  requirement  is  necessary. 

Kansas  found  that  free  transit  on  red 
sky-cast  days  can  be  implemented  in 
time  for  the  1997  ozone  season  and  has 
a  very  favorable  cost-effectiveness  ratio, 
but  would  generate  only  0.3  tons  per 
day  reductions,  which  is  a  very  small 
fraction  of  the  goal  of  8.5  tons  per  day 
total  reductions.  Free  transit  throughout 
the  ozone  season  could  be  implemented 
on  the  same  time  frame,  is  less  cost- 
effective,  and  would  generate  an 
additional  0.3  tons  per  day  reductions. 
A  parking  surcharge  could  also  be 
implemented  prompUy,  but  has  a  very 
high  cost-effectiveness  ratio  and  would 
add  only  0.6  tons  per  day  reductions. 
Thus,  even  if  the  state  were  to 
implement  all  of  these  measures  they 
would  not  produce  a  significant 
quantity  of  emissions  reductions  in  the 
next  few  ozone  seasons,  and  hence 
would  not  be  sufficient  to  ensure  that 
the  state  will  continue  to  achieve  the 
ozone  NAAQS. 

While  a  number  of  other  measures 
would  achieve  substantially  greater 
reductions  than  free  transit  and  a 
parking  surcharge,  the  state  found  that 
all  of  these  measures  would  take 
considerably  longer  to  implement  than 
low  RVP,  and  none  would  produce 
emission  reductions  beginning  in  the 
1997  and  1998  ozone  seasons.  One 
option  the  state  considered  is  Stage  11 
vapor  recovery,  which  would  reduce 
emissions  an  estimated  6.9  tons  per  day. 
However,  Stage  n  would  take 
approximately  18  months  to  implement, 
which  means  it  would  not  reduce 
emissions  before,  the  1999  ozone  season. 
Moreover,  installation  of  the  Stage  11 
equipment  would  require  additional 
underground  piping  as  well  as  new  hose 
and  nozzle  sets  at  each  affected  station. 
Stage  n  would  require  substantial 
compliance  efforts  by  a  larger  number  of 
entities  than  would  a  low  RVP 
requirement,  and  it  would  mainly  affect 
snialler  entities,  which  may  have  more 
difficulty  absorbing  compliance  costs. 

Another  potential  option  is  either  a 
centralized  or  decentralized  I/M 
program,  with  emissions  reductions 
estimated  ranging  between  2.4  tons  per 
day  (basic  decentralized  I/M)  and  25 
tons  per  day  (the  EPA  recommended 
centralized  enhanced  I/M),  depending 
upon  the  type  of  I/M  program  selected. 
Kansas  estimated  that  an  I/M  program 
would  take  four  to  six  yeara  to  fiilly 
implement  and  three  to  four  yeara 
before  producing  any  emissions 
reductions  benefits.  An  I/M  program 
would  require  legislative  as  well  as 
regulatory  action  in  both  Missouri  and 
Kansas.  Additionally,  an  I/M  program 
would  require  development  of 


substantial  infrastructure  (e.g.,  testing 
facilities)  in  the  Kansas  City  area,  and 
would  require  participation  by  every 
motor  vehicle  owner. 

Kansas  also  considered  light  rail 
transit  as  a  potential  control  measure, 
with  estimated  emissions  reductions  of 
0.1  tons  per  day.  The  state  considers 
light  rail  transit  as  an  option  only  for  the 
long  term  because  it  would  require 
substantial  lead  time  for 
implementation.  Both  Kansas  and 
Missouri  would  have  to  pass 
authorizing  legislation  and  secure 
funding  sources.  The  states  would  also 
have  to  acquire  land  and  undertake  a 
large-scale  construction  project. 
Moreover,  the  state  estimated  that  this 
option  has  a  high  cost-effectiveness  ratio 
(compared  to  low  RVP). 

Filially,  Kansas  has  been  working  to 
develop  a  CFF  program  by  forming  a 
workgroup  to  help  develop  an 
intrastructure  for  the  program.  Currently 
this  program  is  in  the  plaiming  stages 
and  could  take  approximately  two  to 
three  years  to  implement.  Since  this 
program  is  in  the  planning  stages,  exact 
emission  reduction  credits  have  not  yet 
been  identified.  The  expected 
reductions  from  the  CFF  program  would 
produce  only  a  portion  of  the  identified 
goal  of  8.5  tons  per  day  leaving  a  need 
for  additional  significant  reductions  to 
continue  to  achieve  attainment. 

Given  that  low  RVP  is  the  only  option 
that  would  produce  substantial 
emissions  reductions  in  the  near  term, 
and  given  its  comparative  ease  of 
implementation  (as  well  as  sup>erior 
cost-effectiveness  to  some  of  these 
options),  the  EPA  finds  that  each  of  the 
measures  discussed  above  is 
unreasonable  in  comparison  to  a  low 
RVP  requirement.  This  finding  does  not 
imply  that  these  measures  would  be 
Unreasonable  if  additional  reductions 
were  needed  beyond  those  that  would 
be  produced  by  low  RVP,  or  that  these 
measiues  would  be  unreasonable  given 
a  longer  time  frame  to  reduce  emissions. 
In  addition  to  the  measures  discussed 
above,  the  state  also  evaluated  opt-in  to 
Federal  reformulated  gasoline  (RFC)  as 
another  option.  The  EPA  finds  that  opt- 
in  to  RFC  is  impracticable  at  this  time 
because  the  area  is  a  designated 
attaiiunent  area  and,  under  current  EPA 
regulations,  only  designated 
nonattainment  areas  can  opt  in  to  RFC. 

B.  Emission  Impact  of  the  Fuel  Volatility 
Control 

The  fiiel  volatility  control  was 
identffied  by  MARC  as  a  control 
measure  that  could  be  implemented  by 
the  1997  ozone  season  and  will 
contribute  sigmficanUy  toward  the 
established  emission  control.  Reducing 


the  fuel  volatility  limit  from  7.8  to  7.2 
psi  will  reduce  VOC  emissions  by  an 
expected  4.1  tons  per  day.  Most  of  the 
emission  reductions  will  occur  from 
vehicle  emissions  (4.0  tons  per  day), 
and  0.1  tons  per  day  will  come  from 
nonroad  emissions,  including  storage 
and  refueling  emission. 

C.  Economic  Impacts  of  the  Fuel 
Volatility  Control 

The  fuel  volatility  control  will  affect 
the  cost  of  producing  the  gasoline.  It  is 
estimated  that  it  will  cost  refineries  an 
additional  1.5  cents  per  gallon  to 
produce  7.2  psi  RVP  gasolines.  Some 
cost  will  be  {>assed  on  to  the  consumer; 
therefore,  consumers  in  the  KCMA  may 
experience  a  gasoline  price  increase  of 
about  1.5  cents  per  gallon. 

V.  AnaljTsis  of  the  Rule 

The  Kansas  rule  specifies  that  no 
person  shall  dispense,  supply,  exchange 
in  trade,  offer  for  sale  or  supply,  and  sell 
or  store  gasoline  used  as  a  hiel  for  motor 
vehicles  and  that  has  an  RVP  greater 
than  7.2  psi.  or  8.2  psi  for  gasoline 
containing  at  least  9.0  p>ercent  by 
volume  but  not  more  than  10.0  percent 
by  volume  ethanol.  This  rule  applies 
beginning  Jiuie  1  through  September  15 
of  each  year. 

In  addition,  facilities  other  than  a 
gasoline  dispensing  facility  shall  keep 
and  maintain  at  the  facility,  for  two 
years  following  the  date  of  the  RVP  test, 
records  of  the  information  regarding  the 
RVP  of  gasoline  that  is  to  be  used  as  a 
fuel  for  motor  vehicles. 

(Gasoline  used  exclusively  for  fueling 
implements  of  agriculture  and  gasoline 
in  any  tank,  reservoir,  storage  vessel,  or 
other  stationary  container  with  a 
nominal  capacity  of  500  gallons  or  less 
are  exempt  fit>m  this  regulation. 

The  sampling  procedures  and  test 
methods  are  consistent  with  the  EPA 
recommendations  as  described  in  40 
CFR  part  80,  appendices  D,  E,  and  F. 

Proposed  Action 

The  EPA  is  proposing  to  approve  this 
revision  to  the  Kansas  SIP  concerning 
K.A.R.  28-19-79.  At  the  state's  request, 
the  EPA  is  parallel  processing  this 
action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
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VI.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5.  U.S.C.  600  et  seq..  the  EPAmust 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  Federal  action  authorizes  and 
approves  into  the  Kansas  SIP 
requirements  previously  adopted  by  the 
state,  and  imposes  no  new 
requirements.  Therefore,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  the  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds  (Union  Electric  Co.  v.  U.S. 
E.P.A..  427  U.S.  246.  256-66  (S.Ct 
1976):  42  U.S.C.  7410(a)(2)). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  signed 
into  law  on  March  22. 1995.  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Under  section  205.  the 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  the 
EPA  to  establish  a  plan  for  informing 
and  advising  any  small  governments 


that  may  be  significandy  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
authorizes  and  approves  into  the  Kcinsas 
SIP  requirements  previously  adopted  by 
the  state,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead.  Nitrogen  dioxide.  Ozone. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  March  14,  1997. 
William  Rice. 

Acting  Regional  Administrator. 
|FR  Doc.  97-7348  Filed  3-21-97;  8:45  am) 
aiujNO  cooc  asw-eo-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

[CC  Docket  No.  96-98;  DA  97-657] 

Petition  of  MCI  for  Declaratory  Ruling 
That  New  Entrants  Need  Not  Obtain 
Separate  License  or  Right-to-Use 
Agreements  Before  Purchasing 
Unbundled  Elements 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Petition  for  declaratory  nding; 

request  for  comments. 

ttUMMARY:  The  Commission  has  released 
a  Public  Notice  which  establishes  a 
pleading  cycle  for  comments  on  a 
petition  for  declaratory  ruling  filed  by 
MQ  requesting  the  Commission  to  issue 
a  declaratory  ruling  that  new  entrants 
need  not  obtain  separate  license  or 
right-to-use  agreements  before 
purchasing  unbundled  network 
elements,  and  that  the  Communications 
Act  of  1934.  as  amended,  requires  an 
inciunbent  LEG  to  provide  requesting 
telecommunications  carriers  the  same 
rights  to  intellectual  property  that  the 
incumbent  LEC  enjoys.  The  Commission 
wishes  to  build  a  complete  record  on 
this  issue. 


DATES:  Comments  are  due  on  or  before 
April  15,  1997.  and  reply  comments  are 
due  on  or  before  May  6.  1997. 
ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary,  Federal  Communications 
Commission,  1919  M  Street.  NW..  Room 
222.  Washington.  DC  20554,  with  a  copy 
to  Janice  Myles  of  the  Common  Carrier 
Bureau.  1919  M  Street,  NW.,  Room  544, 
Washington.  DC  20554.  Parties  should 
also  file  one  copy  of  any  documents 
filed  in  this  docket  with  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
Inc..  2100  M  Street,  NW..  Suite  140, 
Washington,  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kalpak  Gude,  Common  Carrier  Bureau, 
Policy  and  Program  Planning  Division, 
(202)  418-1580. 

SUPPt^MENTARY  INFORMATION: 
Ssmopsis  of  Public  Notice 

On  March  11,  1997,  MCI  filed  a 
petition  for  declaratory  ruling 
requesting  the  Commission  to  issue  a 
declaratory  ruling  that  any  requirement 
imposed  by  an  incumbent  local 
exchange  carrier  (LEC)  or  by  a  state  or 
local  government  that  a  requesting 
telecommunications  carrier  obtain 
separate  license  or  right-to-use 
agreements  before  the  requesting  carrier 
may  purchase  access  to  unbundled 
network  elements  violates  sections  251 
and  253  of  the  Communications  Act  of 
1934,  as  amended  (the  Act).  MCI  also 
asks  the  Commission  to  issue  a 
declaratory  ruling  that  the  Act's 
nondiscrimination  requirement  requires 
an  incumbent  LEC  to  provide  requesting 
telecommunications  carriers  the  same 
rights  to  intellectual  property  that  the 
inciunbent  LEC  enjoys. 

We  are  assigning  file  number  CCBPol 
97-4  to  this  proceeding.  This  issue  MCI 
raises  was  also  raised  in  a  Petition  for 
Reconsideration  of  the  First  Report  and 
Order  in  CC  Docket  No.  96-98  (61  FR 
45476  (August  29. 1996))  that  was  filed 
by  Local  Exchange  Carrier  Coalition. 
Therefore,  commenters  must  include 
both  the  docket  number  and  the  file 
number  on  all  pleadings,  and  should  file 
conies  in  both  proceedings. 

In  order  to  build  as  complete  a  record 
as  possible,  we  encourage  parties  to 
comment  on  the  following  questions:  (1) 
Does  providing  access  to  unbundled 
network  elements  implicate  the 
intellectual  property  rights  of 
equipment  vendors  or  other  third 
parties?  Why  or  why  not?  We  urge 
parties  to  provide  specific  supporting 
information,  including  descriptions  of 
the  types  of  provisions  included  in 
existing  contracts  between  incumbent 
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LECs  and  third  ptirties.  (2)  Does 
providing  access  to  network  elements 
other  than  access  to  vertical  features  of 
unbundled  switches  impUcate 
intellectual  property  ri^ts  of 
equipment  vendors  or  other  third 
parties?  Why  or  why  not?  (3)  Does 
providing  access  to  services  for  resale, 
in  accordance  with  section  251, 
implicate  intellectual  property  rights  of 
equipment  vendors  or  other  third 
parties?  Why  or  why  not?  (4)  What  are 
the  potential  burdens  on  requesting 
telecommunications  carriers  if  they  are 
required  to  independently  negotiate 
Ucensing  agreements  with  equipment 
vendors  or  other  third  parties  before 
obtaining  access  to  luibundled  network 
elements?  Are  there  ways  to  eliminate 
or  reduce  those  burdens  on  requesting 
telecommunications  carriers?  hi 
addition,  we  encourage  parties  to 
comment  on  MCI's  proposal  that        ' 
incumbent  LECs  bear  the  burden  of 
negotiating  any  extension  or 
augmentation  of  intellectual  property 
rights  that  might  be  impUcated  in 
interconnection  agreements. 

Interested  parties  should  file 
comments  on  MQ's  petition  by  April 
15, 1997,  and  reply  comments  by  May 
6, 1997,  with  the  Secretary,  FCC,  1919 
M  Street,  N.W..  Washington.  D.C.  20554. 
A  copy  should  also  be  sent  to  Janice 
Myles,  Common  Carrier  Bureau.  FCC, 
Room  544, 1919  M  Street.  N.W.. 
Washington,  D.C.  20554,  and  to  the 
Commission's  contractor  for  public 
service  records  duplication,  ITS,  Inc., 
2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037.  Parties  filing 
comments  should  include  the  Policy 
EKvision  internal  reference  number, 
CCBPol  97-4,  as  well  as  the  docket 
number,  CC  Docket  No.  96-98,  on  their 
pleadings.  MQ's  petition  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center.  Room  239, 1919  M  Street,  N.W., 
Washington,  D.C.  20554,  as  well  as  in 


the  Common  Carrier  Bureau's  PubUc 
Reference  Room,  Room  575,  2000  M 
Stieet,  N.W..  Washington.  D.  C.  20554. 
Copies  can  also  be  obtained  from  ITS  by 
calling  (202)  857-3800.  Comments  and 
reply  comments  must  include  a  short 
and  concise  summary  of  the  substantive 
arguments  raised  in  the  pleading. 

We  will  treat  this  proceeding  as  non- 
restricted  for  purposes  of  the 
Commission's  ex  parte  rules.  See 
generally  47  CFR  §§  1.1200-1.1216. 
Parties  may  not  file  more  than  a  total  of 
ten  (10)  pages  of  ex  parte  submissions, 
excluding  cov^  letters.  This  ten-page 
limit  does  not  include:  (1)  written  ex 
parte  filings  made  solely  to  disclose  an 
oral  ex  parte  contract;  (2)  written 
material  submitted  at  the  time  of  an  oral 
presentation  to  Commission  staff  that 
provides  a  brief  outline  of  the 
presentation;  or  (3)  written  material 
filed  in  response  to  direct  requests  bom 
Commission  staff.  £x  parte  filings  in 
excess  of  this  limit  will  not  be 
considered  as  part  of  the  record  in  this 
proceeding. 

Federal  Communications  Commission 
William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  97-7527  Filed  3-21-97;  8:45  am) 
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47  CFR  Parts  25, 26, 73. 76  and  100 
[MM  Docket  No.  95-176;  DA  97-66q 

Closed  Captioning  of  Video 
Programming 

AGB4CY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

reply  comment  period. 

SUMMARY:  Hiis  Order  extends  the  period 
for  the  public  to  file  reply  comments  in 
this  rulemaking  from  March  24, 1997 
imtil  March  31, 1997.  This  action  will 
allow  the  pubUc  to  more  adequately 


reply  to  comments  previously  filed  in 
response  to  the  Notice  of  Proposed 
Rulemaking  ("NPRM")  seeking 
comment  on  proposed  rules  for  the 
closed  captioning  of  video 
programming. 

DATES:  Reply  comments  are  now  due  on 
or  before  March  31, 1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Glauberman,  John  Adams  or 
Alexis  Johns,  Cable  Services  Bureau, 
(202)  418-7200.  TTY  (202)  418-7172. 

SUPPLEMENTARY  INFORMATION:  By  this 
Order,  we  extend  the  time  period  for 
filing  reply  comments  in  this  docket 
imtil  March  31, 1997.  Section  305  of  the 
Telecommunications  Act  of  1996  ("1996 
Act")  added  a  new  Section  713.  Video 
Programming  AccessibiUty.  to  the 
Communications  Act  of  1934.  as 
amended  ("Communications  Act"). 
Section  713  requires  the  Commission  to 
prescribe,  by  August  8. 1997,  ndes  and 
implementation  schedules  for  the  closed 
captioning  of  video  programming.  On 
January  9. 1997.  the  Commission 
adopted  a  NPRM,  summarized  at  62  FR 
4959  (February  3, 1997),  in  this  docket, 
seeking  comment  on  proposed  rules, 
implementation  schedules  and 
exemptions  as  authorized  by  Congress 
m  Section  713.  The  NPRM  established 
March  24. 1997.  as  the  deadline  for 
filing  reply  comments. 

This  action  is  taken  pursuant  to 
authority  found  in  Sections  4(i).  303(r) 
and  713  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C  154(i), 
303(r)  and  613. 

Federal  Cranmunications  Commission 

Kteraditfa  J.  Jones, 

Chief,  Cable  Services  Bureau. 

(FR  Doa  97-7321  Filed  3-21-97;  8:45  am] 
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Notices 


TNs  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appltcabte  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agercy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  appli^tions  and  agency 
statements  of  organization  and  furx*ons  are 
examples  of  documents  appearing  in  this 
seUion. 


DEPARTMEMT  OF  AGRICULTURE 

Forast  Service 

Intargoveminental  Advisory 
Cowmm—  Subconwnitt—  Mee<lng 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Intergovenunental 
Advisory  Committee  will  meet  on  April 
3, 1997,  at  the  American  Legion  Hall, 
Hoopa,  California.  The  purpose  of  the 
meting  is  to  continue  discussions  on  the 
implementation  of  the  Northwest  Forest 
Plan.  The  meeting  will  begin  at  8:30 
a.m.  and  continue  until  3:00  p.m. 
Agenda  items  to  be  discussed  include, 
but  are  not  limited  to:  govemment-to- 
govemment  relationships  and 
consultation,  implementation  and 
effectiveness  monitoring,  and  a  panel 
disciission  by  three  Provincial  Advisory 
Committees.  The  lAC  meeting  will  be 
open  to  the  public  and  is  fully 
accessible  for  people  with  diubilities. 
Interpreters  are  available  up>on  request 
in  advance.  Written  comments  may  be 
submitted  for  the  record  at  thi  meeting. 
Time  will  also  be  scheduled  for  oral 
public  comments.  Interested  persons  are 
encouraged  to  attend. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Questions  regarding  this  meeting  may 
be  directed  to  Don  Knowles,  Executive 
Director,  Regional  Ecosystem  Office,  333 
SW  1st  Ave.,  P.O.  3623,  Portland.  OR 
97208  (Phone:  503-326-6265). 

Dated:  March  17. 1997. 
Dooald  R.  KimwIh. 
Designated  Federal  Official.  , 

[FR  Doc.  97-7311  Filed  3-21-97;  8:45  am) 
I  COOC  Mi«-it-M 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IA-1 22-826,  A-428-822,  A-274-802.  and  A- 
307-81^ 

Initiation  of  Antidumping  Duty 
Investigations:  Steel  Wire  Rod  From 
Canada,  Qermany,  Trinidad  and 
Tobago,  and  Venezuela 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  24,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Doyle  (Canada  and  Trinidad  and 
Tobago),  at  (202)  482-0172;  Edward 
Easton  (Germany),  at  (202)  482-1777;  or 
David  Goldberger  (Venezuela),  at  (202) 
482-4136,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington.  DC  20230. 

Initiatian  of  InveatigatiDns 

The  Applicabk  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amendGnents 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Rotmd 
Agreements  Act  (*URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

The  Petition 

On  February  26, 1997,  the  E)ei>artment 
of  Commerce  ("the  Department") 
received  a  petition  filed  in  proper  form 
by  Connecticut  Steel  Corp.,  Co-Steel 
Raritan,  GS  Industries,  Inc.,  Keystone 
Steel  &  Wire  Co.,  North  Star  Steel  Texas, 
Inc..  and  Northwestern  Steel  &  Wire  Co. 
("petitioners").  The  Department 
received  supplemental  information  to 
the  petition  on  March  11. 1997. 

In  accordance  with  section  732(b)  of 
the  Act.  petitioners  allege  that  imports 
of  steel  wire  rod  ("SWR")  from  Canada, 
Germany,  Trinidad  &  Tobago,  and 
Venezuela  are  being,  or  are  likely  to  be. 
sold  in  the  United  Sutes  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act,  and  that  such  Imports  are 


materially  injuring  an  industry  in  the 
United  States. 

The  Department  finds  that  petitioners 
have  standing  to  file  the  petition 
because  they  are  interested  parties  as 
defined  in  section  771(9)(C)  of  the  Act. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  are  certain  hot-rolled 
carbon  steel  and  alloy  steel  products,  in 
coils,  of  approximately  round  cross 
section,  between  5.00  mm  (0.20  inch) 
and  19.0  mm  (0.75  inch),  inclusive,  in 
solid  cross-sectional  diameter. 
Specifically  excluded  are  steel  products 
possessing  the  above  noted  physical 
characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel:  (e) 
free  machining  steel  that  contains  by 
weight  0.03  percent  or  more  of  lead. 
0.05  percent  or  more  of  bismuth.  0.08 
percent  or  more  of  sulfur,  more  than  0.4 
percent  of  phosphorus,  more  than  0.05 
percent  of  selenium,  and/or  more  than 
0.01  percent  of  tellurium;  or  f)  concrete 
reinforcing  bars  and  rods. 

The  following  products  are  also 
excluded  fit>m  the  scope  of  these 
investigations: 

•  Coiled  products  5.50  mm  or  less  in 
true  diameter  with  an  average  partial 
decarburization  per  coil  of  no  more  than 
70  microns  in  depth,  no  inclusions 
greater  than  20  microns,  containing  by 
weight  the  following:  carbon  greater 
than  or  equal  to  0.68  percent;  aluminum 
less  than  or  equal  to  0.005  percent; 
phosphorous  plus  sulfur  less  than  or 
equal  to  0.040  percent;  maximum 
combined  copper,  nickel  and  chromium 
content  of  0.13  percmt;  and  nitrogen 
less  than  or  equal  to  0.006  percent.  This 
product  is  commonly  referred  to  as 
"Tire  Cord  Wire  Rod." 

•  Coiled  products  7.9  to  18  mm  in 
diameter,  with  a  partial  decarburization 
of  75  microns  or  less  in  depth  and 
seams  no  more  than  75  microns  in 
depth;  containing  0.48  to  0.73  percent 
carbon  by  weight.  This  product  is 
commonly  referred  to  as  "Valve  Spring 
Quality  Wire  Rod." 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3000,  7213.91.4500. 
7213.91.6000.  7213.99.0030, 
7213.99.0090,  7227.20.0000,  and 
7227.90.6050  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
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for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
these  investigations  is  dispositive. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  ref^ires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  account  for 
production  of  the  domestic  like  product 
The  International  Trade  Commission 
("ITC"),  which  is  responsible  for 
determining  whether  "the  domestic 
industry"  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry.  However,  while  both  the 
Department  and  the  ITC  must  apply  the 
same  statutory  definition  of  domestic 
like  product,  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
Although  this  may  result  in  difibrent 
definitions  of  the  like  product,  such 
differences  do  not  render  the  decision  of 
either  agency  contrary  to  the  law. ' 

Section  771(10)  of  the  Act  defines 
domestic  like  product  as  "a  product  that 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  with, 
the  article  subject  to  an  investigation 
under  this  title."  Thus,  the  reference 
point  from  which  the  like  product 
analysis  begins  is  "the  article  subject  to 
an  investigation,"  i.e.,  the  class  or  kind 
of  merchandise  to  be  investigated, 
which  normally  will  be  the  scope  as 
defined  in  the  petition. 

The  petition  refers  to  the  single 
domestic  like  product  defined  in  the 
"Scope  of  Investigation"  section,  above. 
The  Department  has  no  basis  on  the 
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record  to  find  the  petition's  definition  of 
the  domestic  like  product  clearly 
inaccurate.  In  this  regard,  we  have 
found  no  basis  on  which  to  reject 
petitioners'  representations  that  there 
are  clear  dividing  lines,  in  terms  of 
characteristics  or  uses,  between  the 
product  under  investigation  on  the  one 
hand  and,  on  the  other  hand,  other 
carbon  and  alloy  coiled  steel  products. 
The  Department  has,  therefore,  adopted 
the  like  product  definition  set  forth  in 
the  petition.  In  this  case,  petitioners 
established  industry  support 
representing  approximately  75  percent 
of  the  production  of  the  domestic  like 
product 

On  March  16, 1997,  Stelco  Inc. 
("Stelco"),  a  producer  of  wire  rod  in 
Canada,  alleged  that  the  petition 
covering  imports  from  Canada  did  not 
contain  information  concerning  support 
from  domestic  coiled  bar  producers. 
Stelco  argued  that  domestic  bar 
producers'  support  was  necessary 
because  petitioners'  March  4, 1997, 
submission  specifically  included  "other 
coiled  products  known  in  the  industry 
as  'bar.'"  Accordingly,  Stelco  argued 
that  the  Department  should  poll  the 
industry  in  order  to  evaluate  the 
question  of  industry  support. 

The  Department  nas  determined  that 
the  petition  contained  adequate 
evidence  of  sufficient  industry  support 
and  that  polling  is  therefore 
unnecessary.  Petitioners  established 
industry  support  representing 
approximately  75  percent  of  the 
production  of  the  domestic  like  product, 
which  percentage  includes  the  coiled 
bar.  Stelco  did  not  allege  and  has  not 
demonstrated  that  coiled  bar  is  a 
separate  domestic  like  product  requiring 
a  separate  determination  as  to  industry 
support.  Further,  we  note  that  both  the 
American  Iron  and  Steel  Institute  and 
HTSUS  statistics  treat  coiled  bars  and 
coiled  rods  as  one  category.  Because  it 
is  reasonable  to  find  a  single  domestic 
like  product  for  purposes  of  evaluating 
industry  support  in  these 
circumstances,  petitioners  are  well 
within  the  statutory  requirements  for 
industry  support— ^th  among  all 
producers  and  among  producers 
expressing  an  opinion — for  the  single 
like  product  covered  by  the  petition. 
Finally,  the  Department  notes  that  the 
inclusion  or  exclusion  in  industry 
support  calculations  of  "tire  cord"  wire 
rod — which  is  excluded  from  the  scope 
of  these  proceedings — does  not 
materially  afiiact  petitioners' 
approximate  support  level  of  75  percent 
(see  Initiation  Checklist,  dated  March 
18, 1997,  and  found  in  the  official  file 
in  Room  B-099).  Accordingly,  the 
Department  determines  that  the  petition 


is  filed  on  behalf  of  the  domestic 
industry  within  the  meaning  of  section 
732(bHl)ofthBAct 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  sades  at  less  than  fair  value 
upon  which  our  decisions  to  initiate 
these  investigations  are  based.  Should 
the  need  arise  to  use  any  of  this 
information  in  our  prelinunary  or  final 
determinations  for  purposes  of  facts 
available  imder  section  776  of  the  Act, 
we  will  re-examine  the  information  and 
revise  the  margin  calculations,  if 
appropriate. 

Canada 

Petitioners  identified  three  Canadian 
exporters  and  producers  of  SWR:  Ivaco, 
Inc.  ("Ivaco"),  Sidbec-Dosco,  Inc. 
("Sidbec-Dosco"),  and  Stelco,  Inc. 
("Stelco").  Petitioners  based  export 
price  on  price  quotations  (FOB- 
customer's  location)  to  U.S.  purchasers 
for  carbon  wire  rod  products 
manufactured  by  Sidbec-Dosco  and 
Ivaco  in  Canada.  The  quoted  prices  were 
for  three  grades  of  rod  during  the 
months  of  March  and  April  and  the 
fourth  quarter  of  1996;  they  also  were 
export  prices  [i.e.,  prices  to  unrelated 
U.S.  customers  for  purchase  prior  to 
export). 

Petitioners  made  deductions  for 
inland  freight  from  the  Canadian  steel 
plants  to  the  place  of  delivery  to  the 
U.S.  purchaser,  brokerage  fees  and 
customs  duties  paid  upon  entry  of  the 
merchandise  into  the  United  States. 
Petitioners  obtained  freight  and 
brokerage  fee  quotations  from  a  freight 
com{>any  offering  trucking  service  in 
both  Canada  and  the  United  States. 
Petitioners  calculated  customs  duty 
charges  based  on  the  customs  value  for 
each  U.S.  product 

With  respect  to  normal  value, 
petitioners  obtained  home  market  FOB 
price  quotations  for  carbon  wire  rod 
manu&ctured  by  Sidbec-Dosco  and 
Ivaco  in  Canada.  The  prices  were  quoted 
in  Canadian  dollars  on  a  delivered  basis, 
for  delivery  in  the  fourth  quarter  of 
1996. 

Petitioners  made  deductions  for 
inland  freight  from  the  Canadian  steel 
plants  to  the  home  market  customer, 
and  for  the  credit  costs.  Petitioners 
obtained  freight  and  brokerage  fee 
quotations  from  a  freight  company 
offering  trucking  services  in  Canada  and 
the  United  States.  Petitioners  based  the 
home  market  credit  expense  calculation 
on  thirty  day  credit  terms,  which  were 
supported  by  the  affidavit  of  the 
regional  manager  of  a  U.S.  manufacturer 
of  wire  rod,  and  the  1996  fourth  quarter 
average  of  the  monthly  stated  prime  rate 
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reported  in  the  Canadian  Economic 
Observer.  Petitioners  noted  that  prices 
do  not  include  any  Goods  and  Service 
Tax.  and  that  they  did  not  make  an 
adjustment  for  differences  in  physical 
characteristics  of  this  merchandise, 
although  the  grades  used  for  one  of  the 
price  comparisons  were  different. 

In  addition,  the  petitioners  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  SWR  in  the  home  market  were  made 
at  prices  below  the  fully  allocated  COP, 
within  the  meaning  of  section  773(b)  of 
the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales  below  cost  investigation. 
Therefore,  pursuant  to  sections  773(a)(4) 
and  773(e)  of  the  Act,  p>edtioners  based 
normal  value  for  sales  in  Canada  on 
constructed  value  ("CV"). 

Pursuant  to  section  773(e)  of  the  Act. 
CV  consists  of  the  cost  of  manufactiue 
("COM"),  selling,  general,  and 
administrative  ("SG&A")  expenses,  and 
profit  Petitioners  calculated  COM  based 
on  their  own  production  experience, 
adjusted  for  known  differences  between 
costs  incurred  to  produce  SWR  in  the 
United  States  and  costs  incurred  for 
producing  the  subject  merchandise  in 
Canada.  To  calciUate  SG^LA  and 
financing  expenses,  the  petitioners 
relied  on  the  most  recent  company- 
specific  and/or  country-specific  data  for 
the  steel  industry  available  to  the 
public.  To  calculate  CV  profit,  the 
petitioners  used  the  most  recent 
profitability  data  for  Canadian  steel 
manufocturers  available  to  the  public. 

The  average  dumping  margins  in  the 
petition  based  on  price-to-price 
comparisons  range  fivm  14.59  percent 
to  1 7.89  percent.  After  certain 
adjustments  we  made  to  the  CV  data 
listed  in  the  petition,  average  dumping 
margins  based  on  price-to-CV 
comparisons  range  from  27.91  percent 
to  40.55  percent. 

Germany 

Petitioners  identified  four  exporters 
and  producers  of  SWR:  Brandenburg 
Elektrostahlwerk  GmbH 
("Brandenburg"),  Ispat  Hamburger 
Stahlwerke  GmbH,  Saarstahl  AG 
("Saarstahl"),  and  Thyssen  Stahl  AG. 
Petitioners  obtained  price  quotes  for  two 
grades  of  SWR  products  manufactured 
by  Brandenburg  and  by  Saarstahl  and 
offered  for  sale  to  unaffiliated 
purchasers  in  the  United  States.  From 
these  quoted  prices,  petitioners 
deducted  foreign  inland  freight  from  the 
mill  to  the  port,  foreign  port  and  loading 
fees,  ocean  freight  and  insurance,  U.S. 
port  and  unloading  fees,  U.S.  customs 
duties,  and  U.S.  inland  freight 


With  respect  to  normal  value, 
petitioners  obtained  two  price  quotes  for 
Brandenburg  and  Saarstahl  for  SWR 
products  offiered  for  sale  to  customers  in 
Germany  which  are  either  identical  or 
similar  to  those  sold  to  the  United 
States.  Petitioners  adjusted  these  prices 
for  estimated  inland  transportation  and 
credit  expenses.  Petitioners  did  not 
make  an  adjustment  for  differences  in 
physical  characteristics  of  the 
merchandise  used  for  a  price 
comparison  in  the  two  markets,  even 
though  the  grades  used  in  the 
comparison  were  different. 

In  addition,  the  petitioners  alleged 
that  sales  in  the  home  market  were 
made  at  prices  below  the  frilly  allocated 
COP,  and  requested  that  the  Department 
conduct  a  country-wide  sales  below 
COP  inrestigation.  Therefore, 
petitioners  constructed  a  normal  value 
for  sales  in  Germany. 

To  calculate  CV,  petitioners  based 
COM  on  their  own  production 
experience,  adjusted  for  known 
differences  between  costs  incurred  to 
produce  SWR  in  the  United  States  and 
costs  incurred  for  producing  the 
merchandise  in  Germany.  To  calculate 
SG&A  and  financing  expenses, 
petitioners  relied  on  the  most  recent 
company-specific  and/or  country 
specific  data  for  the  steel  industry 
available  to  the  public.  To  calculate  CV 
profit,  petitioners  used  the  most  recent 
profitability  data  for  German  steel 
manufacturers  available  to  the  public. 

The  dumping  margins  based  on  price- 
to-price  comparisons  range  from  19.95 
percent  to  36.68  percent.  After  certain 
adjustments  we  made  to  the  CV  data 
listed  in  the  petition,  average  dumping 
margins  based  on  price-to-CV 
compeuisons  range  frxjm  80.30  p>ercent 
to  153.10  percent 

Trinidad  and  Tobago 

Petitioners  identified  Caribbean  Ispat, 
Ltd.  ("QL")  as  the  sole  exporter  and 
producer  of  SWR  from  Trinidad  and 
Tobago.  Petitioners  based  export  price 
on  FOB-customer's  location  prices  to 
U.S.  purchasers  for  carbon  wire  rod 
products  manufactured  by  CIL  in 
Trinidad  and  Tobago.  The  quoted  prices 
were  for  two  grades  of  rod  during  the 
month  of  June  and  the  first  quarter  of 
1996;  they  also  were  export  prices  (i.e., 
prices  to  unrelated  customers  for 
purchase  prior  to  export). 

Petitioners  made  Deductions  for 
Trinidad  and  Tobago  cargo  handling 
fees,  ocean  freight,  U.S.  port  and 
handling  fees,  and  inland  freight 
charges  from  the  U.S.  port  to  the  U.S. 
purchaser  location.  Petitioners  used  the 
published  port  rates  by  the  Point  Lisas 
Industrial  Port  Development  Corp..  Ltd. 


Petitioners  based  their  estimate  of  ocean 
freight  and  insurance  costs  by  deducting 
the  1996  unit  customs  value  of  wire  rod 
imports  from  Trinidad  and  Tobago, 
entered  through  the  Louisiana  port,  by 
the  GIF  value  of  the  same  product 
Petitioners  did  not  adjust  for  duties 
because  the  merchandise  entns  duty 
free  under  the  Caribbean  Basin 
Initiative. 

For  normal  value,  petitioners  stated 
that  the  Trinidad  and  Tobago  prices 
were  quoted  on  an  FOB  plant  basis,  so 
there  was  no  need  to  adjust  for  inland 
freight;  quoted  prices  were  net  of  value 
added  tax,  so  there  was  no  need  for  a 
tax  adjustment:  payment  terms  specify 
cash  on  delivery,  so  there  were  no  home 
market  credit  expenses. 

In  addition,  the  petitioners  alleged 
that  sales  in  the  home  market  were 
made  at  prices  below  the  fully  allocated 
COP  and  requested  that  the  Department 
conduct  a  sales  below  cost  investigation. 
Therefore,  petitioners  constructed  a 
normal  value  for  sales  in  Trinidad  and 
Tobago.  To  calculate  CV,  petitioners 
based  COM  for  CIL  based  on  publicly 
available  data  and  their  own  production 
experience,  adjusted  for  known 
differences  between  costs  incurred  to 
produce  SWR  in  the  United  States  and 
costs  incurred  for  production  of  the 
subject  merchandise  in  Trinidad  and 
Tobago.  To  calculate  SG*A  and 
financing  expenses,  petitioners  relied  on 
the  most  recent  company-specific  data 
available  to  the  public.  To  calculate 
profit  for  CV,  the  petitioners  relied  on 
an  average  profit  figure  for  a  U.S. 
surrogate  manufacturer.  We  recalculated 
profit,  using  data  supplied  by  the  U.S. 
Embassy  in  Trinidad  and  Tobago. 

The  dumping  margins  based  on  price- 
to-price  comparisons  range  from  40.07 
percent  to  40.88  percent.  After  certain 
adjiistments  we  made  to  the  CV  data 
listed  in  the  petition,  average  dumping 
margins  based  on  price-to-CV 
comparisons  range  from  77.88  percent 
to  78.94  percent 

Venezuela 

Petitioners  identified  two  Venezuelan 
exporters  and  producers  of  SWR:  CVG 
Siderurgica  Del  Orinoco  C.A.  ("SIDOR") 
and  Sidetur-Siderugica  del  Turbio  SA. 
Petitioners  obtained  FOB-delivered 
price  quotations  to  U.S.  purchasers  for 
SWR  products  manufactured  by  SIDOR 
in  Venezuela.  Petitioners  deducted 
ocean  freight,  customs  duties,  port 
charges,  and  inland  freight  from  the  port 
of  entry  to  the  customer  site. 

With  regard  to  normal  value, 
petitioners  relied  upon  market  research 
to  obtain  FOB-plant  price  quotes  from 
SIDOR.  Petitioners  made  a 
circumstance-of-sale  adjustment  to 


account  for  differences  in  credit 
expenses  associated  with  the  U.S.  and 
home  market  sales. 

In  addition,  the  petitioners  alleged 
that  sales  in  the  home  market  were 
made  at  prices  below  the  fully  allocated 
COP  and  requested  that  the  Department 
conduct  a  sales  below  cost  investigation. 
Therefore,  the  petitioners  constructed  a 
normal  value  for  sales  in  Venezuela.  To 
calculate  CV,  petitioners  based  COM  for 
SIDOR  based  on  publicly  available  data 
and  their  own  production  experience, 
adjusted  for  known  differences  between 
costs  incurred  to  produce  SWR  in  the 
United  States  and  costs  incurred  for 
producing  the  subject  merchandise  in 
Venezuela.  To  calculate  SG&A  and 
financing  expenses,  the  petitioners 
reUed  on  the  most  recent  company- 
specific  data  available  to  the  public.  To 
calculate  profit  for  CV,  the  petitioners 
reUed  on  the  most  recent  profitabihty 
data  for  a  Venezuelan  steel 
manufacturer  available  to  the  pubUc. 

The  dumping  margins  in  the  petition 
based  on  price-to-price  comparisons 
range  from  15.46  percent  to  34.06 
percent.  The  diunping  margins  in  the 
petition  based  on  price-to-CV 
comparisons  range  frtjm  40.99  percent 
to  66.75  percent. 

Initiation  of  (Jost  Investigations 

Pursuant  to  section  773(b)  of  the  Act, 
petitioners  alleged  that  sales  in  the 
home  markets  of  Canada,  Germany, 
Trinidad  and  Tobago,  and  Venezuela 
were  made  at  prices  below  the  fully 
allocated  COP  and,  accordingly, 
requested  that  the  Department  conduct 
a  country-wide  sales  below  COP 
investigation  in  each  of  these 
petitioned-for  antidumping 
investigations.  The  Statement  of 
Administrative  Action  ("SAA"), 
submitted  to  the  Congress  in  connection 
with  the  interpretation  and  application 
of  the  Uruguay  Round  Agreements, 
states  that  an  allegation  of  sales  below 
CQP  need  not  be  specific  to  individual 
exporters  or  producers.  SAA,  H.R.  Doc. 
No.  316, 103d  Cong.,  2d  Sess.,  at  833 
(1994).  The  SAA,  at  833,  states  that 
"Commerce  wdll  consider  allegations  of 
below-cost  sales  in  the  aggregate  for  a 
foreign  country,  just  as  Commerce 
currently  considers  allegations  of  sales 
at  less  than  fair  value  on  a  country-wide 
basis  for  piuposes  of  initiating  an 
antidumping  investigation." 

Further,  the  SAA  provides  that  "new 
section  773(b)(2)(A)  retains  the  current 
requirement  that  Commerce  have 
'reasonable  groimds  to  beUeve  or 
suspect'  that  below  cost  sales  have 
occurred  before  initiating  such  an 
investigation.  'Reasonable  grounds' 
*  *  *  exist  when  an  interested  party 


provides  specific  factual  information  on 
costs  and  prices,  observed  or 
constructed,  indicating  that  sales  in  the 
foreign  market  in  question  are  at  below- 
cost  prices."  Id.  Based  upon  the 
comparison  of  the  adjusted  prices  from 
the  petition  of  the  foreign  like  products 
in  their  respective  home  markets  to  their 
costs  of  production,  we  find  the 
existence  of  "reasonable  grounds  to 
believe  or  suspect"  that  sales  of  these 
foreign  like  products  were  made  below 
their  respective  COPs  within  the 
meaning  of  section  773(b)(2)(A)(i)  of  the 
Act.  Accordingly,  the  Department  is 
initiating  the  requested  country-wide 
cost  investigations. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by 
petitioners,  there  is  reason  to  beheve 
that  imports  of  SWR  from  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Venezuela  are  being,  or  are  likely  to  be, 
sold  at  less  than  foir  value. 

Initiation  of  Antidumping  Investigations 

We  have  examined  the  petition  on 
SWR  and  have  found  that  it  meets  the 
requirements  of  section  732  of  the  Act, 
including  the  requirements  concerning 
allegations  of  the  material  injury  or 
threat  of  material  injury  to  the  domestic 
producers  of  a  domestic  like  product  by 
reason  of  the  subject  imports,  allegedly 
sold  at  less  than  fair  value.  Therefore, 
we  are  initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  SWR  from  Canada,  Germany, 
Trinidad  and  Tobago,  and  Venezuela  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 
Unless  extended,  we  will  make  our 
preliminary  determinations  by  Augtist 
5. 1997. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
pubUc  version  of  each  (tetition  has  been 
provided  to  the  representatives  of  the 
governments  of  Canada,  Germany, 
Trinidad  and  Tobago,  and  Venezuela. 
We  will  attempt  to  provide  a  copy  of  the 
pubUc  version  of  each  petition  to  each 
exporter  named  in  the  petition  (as 
appropriate). 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  ITC 

The  rrC  will  determine  by  April  14, 
.  1997,  whether  there  is  a  reasonable 
indication  that  imports  of  SWR  from 
Canada,  Germany,  Trinidad  and  Tobago, 


and  Venezuela  are  causing  material 
injury,  or  threatening  to  cause  material 
injury,  to  a  U.S.  industry.  Negative  ITC 
determinations  will  result  in  the 
particular  investigations  being 
terminated;  otherwise,  the 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

Dated:  March  IS,  1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Adgiinistration. 

[FR  Doc  97-7357  Filed  3-21-97;  8:45  am) 
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Pure  and  Alloy  Magnesium  From 
Canada:  Rnai  Results  of  the  First 
(1992)  Countervailing  Duty 
Administrative  Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
coimtervailing  duty  administrative 
reviews. 

SUMMARY:  On  March  19, 1996,  the 
Department  of  Commerce  (the 
Department)  pubUshed  in  the  Federal 
Regiiter  its  preliminary  results  of 
administrative  review  of  the 
coimtervailing  duty  orders  on  pure  and 
alloy  magnesium  from  Canada  for  the 
period  December  6,  1991  through 
December  31, 1992  (see  Preliminary 
Results  of  First  Countervailing  Duty 
Administrative  Reviews:  Pure 
Magnesium  and  Alloy  Magnesium  From 
Canada  (Preliminary  Results).  61  FR 
11186  (March  19, 1996)).  We  have 
completed  these  reviews  and  determine 
the  net  subsidy  to  be  9.86  percent  ad 
valorem  for  Norsk  Hydro  Canada,  Inc. 
and  all  other  producers/exporters  except 
Timminco  Limited,  which  has  been 
excluded  frt>m  these  orders.  We  will 
instruct  the  U.S.  Customs  Service  to 
assess  countervailing  duties  as  indicated 
above. 

EFFECTTVE  DATE:  March  24, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Cynthia  Thirumalai,  Office  1,  Group  1. 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4087. 

SUPPLEMENTARY  MFORMATXM: 

Background 

On  March  19, 1996,  the  Department 
published  in  the  Federal  Reg^«-  the 
Preliminary  Results  of  its  administrative 
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reviews  of  the  countervaiUng  duty 
orders  on  pure  and  alloy  magnesium 
from  Canada  (61  FR  11186).  The 
Department  has  now  completed  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

We  invited  interested  parties  to 
comment  on  the  Preliminary  Results.  On 
April  18  and  25. 1996.  case  briefs  and 
rebuttals  were  submitted  by  Norsk 
Hydro  Canada,  Inc.  (NHQ).  a  producer 
of  the  subject  merchandise  whicli 
exported  pure  and  alloy  magnesium  to 
the  United  States  during  the  review 
period,  the  Government  of  Quebec 
(GOQ),  and  the  Magnesium  Corporation 
of  America  (petitioner).  At  the  request  of 
respondents,  the  Department  held  a 
public  hearing  on  May  2, 1996. 

Period  of  Review 

The  reviews  cover  the  period 
December  6,  1991  through  December  31, 
1992.  The  reviews  involve  one  company 
and  the  following  programs:  Exemption 
from  Payment  of  Water  Bills,  Article  7 
Grants  from  the  Quebec  Industrial 
Development  Corporation  (SDI),  St. 
Lawrence  River  Environment 
Technology  Development  Program, 
Program  for  Export  Market 
Development,  the  Export  Development 
Corporation,  Canada-Quebec  Subsidiary 
Agreement  on  the  Economic 
Development  of  the  Regions  of  Quebec, 
Opfmrtunities  to  Stimulate  Technology 
Programs,  Development  Assistance 
Program,  Industrial  Feasibility  Study 
Assistance  Program,  Export  Promotion 
Assistance  Program,  Creation  of 
Scientific  Jobs  in  Industries,  Business 
Investment  Assistance  Program, 
Business  Financing  Program,  Research 
and  Innovation  Activities  Program, 
Export  Assistance  Program,  Energy 
Technologies  Development  FYogram, 
and  Transportation  Research  and 
Development  Assistance  Program. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  these 
administrative  reviews  in  accordance 
with  section  751(a)  of  the  Act.  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994.  However,  references  to  the 
Department's  Countervailing  Duties; 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments.  54  FR 
23366  (May  31, 1989)  (Proposed 
Regulations),  are  provided  solely  for 
further  explanation  of  the  Department's 
countervailing  duty  practice.  Although 
the  Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed 


Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regidations  to 
the  Uruguay  Round  Agreements  Act. 
(See  60  FR  80  Qan.  3, 1995)). 

Scopes  of  the  Reviews 

The  products  covered  by  these 
reviews  are  shipments  of  pure  and  alloy 
magnesium  from  Canada.  Pure 
magnesium  contains  at  least  99.8 
percent  magnesium  by  weight  and  is 
sold  in  various  slab  and  ingot  forms  and 
sizes.  Magnesium  alloys  contain  less 
than  99.8  percent  magnesium  by  weight 
with  magnesium  being  the  largest 
metallic  element  in  the  alloy  by  weight, 
and  are  sold  in  various  ingot  and  billet 
forms  and  sizes.  Seconda^  and  granular 
magnesium  are  not  included  in  the 
scope  of  the  orders.  Pure  and  alloy 
magnesium  are  currently  provided  for  in 
subheadings  8104.11.0000  and 
8104.19.0000,  respectively,  of  the 
Harmonized  Tariff  Schedule  ("HTS"). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Secondary  and  granular  magnesium 
are  not  included  in  the  scopes  of  these 
orders.  Our  reasons  for  excluding 
granular  magnesium  are  summarized  in 
the  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value:  Pure  arid  Alloy 
Magnesium  from  Canada  (57  FR  6094, 
February  20. 1992). 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

Since  NHQ  is  the  only  known 
producer/exporter  subject  to  these 
orders,  we  used  its  ad  valorem  subsidy 
rate  to  determine  the  country-wide  ad 
valorem  subsidy  rate.  This  ad  valorem 
subsidy  rate  does  not  apply  to 
Tinmiinco  Limited  because  it  has  been 
excluded  from  these  orders. 

Analysis  of  Programs 

Based  upon  our  analysis  of  our 

questionnaire  responses  and  written 
comments  from  the  interested  parties 
we  determine  the  following: 

7.  Programs  Conferring  Subsidies 

1.  Exemption  From  Payment  of  Water 
Bilhi 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  benefits  on  the  sub|ect 
merchandise.  Our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  summarized  below,  has  not  led 
us  to  change  our  findings  from  the 
Preliminary  Results.  On  this  basis,  the 


net  subsidy  rate  for  this  program  is  as 
follows: 


Manulacturer/expofter 

Rate 
(percent) 

NHCI  and  All  Other  Producers/ 
Exporters  except  Timminco 
Ltd  ...„ 

1.31 

2.  Article  7  Grants  From  the  Quebec 
Industrial  Development  Corporation 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  benefits  on  the  subject 
merchandise.  Our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  summarized  below,  has  not  led 
us  to  change  our  findings  from  the 
Preliminary  Results.  On  this  basis,  the 
net  subsidy  for  this  program  is  as 
follows: 


Manufacturer/exporter 

Rate 
(percent) 

NHCI  and  All  Other  Prodi  irers/ 
Exporters  except  Timminco 
Ud  

8.55 

n.  Pro-ams  Found  Not  To  Be  Used 

In  the  preliminary  results  we  found 
that  the  producers  and/or  exporters  of 
the  subject  merchandise  did  not  apply 
for  or  receive  benefits  under  the 
following  programs: 

•  St.  Lawrence  River  Environment 
Technology  Development  Program. 

•  Program  for  Export  Market 
Development. 

•  Export  Development  Corppration. 

•  Canada-Quebec  Subsidiary 
Agreement  on  the  Economic 
Development  of  the  Regions  of  Quebec. 

•  Opportunities  to  Stimulate 
Technology  Programs. 

•  Development  Assistance  Program. 

•  Industrial  Feasibility  Study 
Assistance  Program. 

•  Export  Promotion  Assistance 
Program. 

•  Creation  of  Scientific  Jobs  in 
Industries. 

•  Business  Investment  Assistance 
Program. 

•  Business  Financing  Program. 

•  Research  and  Innovation  Activities 
Program. 

•  Export  Assistance  Program. 

•  Energy  Technologies  Development 
Program. 

•  Transportation  Research  and 
Development  Assistance  Program. 

We  received  no  comments  on  these 
programs  from  the  interested  parties; 
therefore,  we  have  not  changed  our 
findings  from  the  Preliminary  Results. 
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Analysis  of  Comments 

Comment  1:  Countervailability  of  the 
Exemption  From  Payment  of  Water  Bills 

Respondents  argue  that  the  NHCI's 
contract  with  its  supplier  of  water,  La 
Societe  du  Pare  Industrial  et  Portiiaire 
de  Becancour  ("Industrial  Park"),  was 
inextricably  linked  with  the  credit  it 
received  from  the  GOQ  to  oBset  its 
water  bills.  If  the  water  credit  had  not 
been  received,  respondents  state  that  a 
different  billing  arrangement  would 
have  been  made.  Therefore,  in 
determining  the  amount  of  the  benefit 
conferred  by  the  credit,  the  Department 
should  look  to  what  NHCI  would  have 
paid  absent  the  water  credit  and  the 
contract  compared  to  what  it  paid  with 
the  credit  and  the  contract  To  calculate 
what  NHQ  would  have  paid  absent  the 
credit  and  the  contract,  respondents 
argue  that  the  closest  approximation  is 
the  amount  NHCI  would  have  paid 
under  its  present  contract  based  on 
actual  water  consumption  rather  than 
forecasted  consumption. 

Petitioner  states  that  under  the  terms 
of  the  contract  between  NHCI  and  the 
Industrial  Park,  the  amount  invoiced  is 
based,  in  part,  on  forecasted 
consumption  and  this  amount  is  what 
NHQ  would  have  paid  in  the  absence 
of  the  water  credit.  By  countervailing 
the  portion  of  the  water  invoice  that  was 
offset  by  the  water  credit  and,  hence, 
not  paid  by  NHQ,  petitioner  states  that 
the  Department  correctly  calculated  the 
countervailable  benefit  in  the 
Preliminary  Results.  Even  if  the 
Department  were  to  consider  what  NHQ 
would  pay  in  the  absence  of  the  credit 
and  existing  contract,  petitioner  points 
out  that  other  Industrial  Park  customers 
also  are  obligated  to  pay  an  amoimt 
based,  in  part,  on  forecasted 
consumption  although  they  are  allowed 
to  change  their  forecasted  consumption 
levels  yearly.  Hence,  forecasted 
consimiption  cannot  be  ignored  as  an 
element  of  the  charge  for  water. 
Petitioner  also  points  out  that,  in 
addition  to  requiring  the  Industrial  Park 
to  supply  the  actual  amount  of  water 
used  by  NHQ,  the  contract  also  bound 
the  Industrial  Park  to  certain  other 
potential  obligations  upon  the  request  of 
NHQ.  According  to  petitioner,  the 
contract  was  structured  to  compensate 
the  Industrial  Park  for  any  costs  it  might 
incur  in  meeting  those  other  potential 
obligations. 

I>OC  Response:  We  disagree  with 
respondents  that  we  are  required  to 
hypothesize  what  NHQ  would  have 
paid  for  its  water  in  the  absence  of  the 
credit  and  the  contract  it  entered  into  to 
measure  the  benefit  conferred  by  the 
credit.  The  position  put  forward  by 


NHQ  is  analogous  to  a  situation  where 
a  company  received  a  low-interest  loan 
from  a  government  and  argues  to  the 
Department  that  because  of  the  low 
interest  rate,  it  borrowed  more  than  it 
otherwise  would  have.  Therefore,  the 
company  would  contend,  to  calculate 
the  benefit  conferred  by  the  low-interest 
loan,  the  Department  should  compare 
the  actual  amount  of  interest  paid  on  the 
low-interest  loan  with  the  actual 
amount  of  interest  the  company  would 
have  paid  on  a  smaller  loan  at  a  higher 
benchmark  interest  rate.  In  this  loan 
situation,  we  would  not  enter  into  a 
hypothetical  calculation  of  what  amount 
the  company  would  have  borrowed 
absent  the  low-interest  loan.  Instead, 
consistent  with  section  771(5)(A)(IIHc) 
of  the  Act,  we  would  simply  countervail 
the  difference  in  the  two  interest  rates 
without  regard  to  what  effect  the 
interest  rate  has  on  the  other  terms  of 
the  loan,  i.e.,  the  amoimt  borrowed. 

In  this  review,  the  terms  of  the 
contract  between  NHQ  and  the 
Industrial  Park  unambiguously  state  that 
NHQ  is  required  to  pay  an  amount 
based,  in  part,  on  forecasted 
consumption.  To  the  extent  the  GOQ's 
provision  of  the  credit  relieved  NHQ 
bom  paying  its  water  bills,  a 
countervailable  benefit  existed  without 
regard  to  whether  NHQ  would  have 
received  different  terms  under  an 
alternative  arrangement.  Therefore,  we 
determine  that  the  benefit  is  the  full 
amoimt  of  the  credit 

Comment  2:  Article  7  Assistance  Under 
the  SDI  Act 

Petitioner  states  that  the  label 
"interest  rebate"  placed  on  the  Article  7 
assistance  provided  by  the  SDI  does  not 
change  the  natuire  of  the  assistance  and 
that  it  remains,  in  substance,  a  grant 
According  to  petitioner,  the  purpose, 
amount  and  disbursement  timetable  for 
the  Article  7  assistance  was  inextricably 
linked  to  NHQ's  purchase  of  specified 
environmental  protection  equipment 
Petitioner  further  points  out  that  the 
Article  7  assistance  was  not  tied  to  the 
cost  of  NHQ's  plant,  the  total  amount  of 
NHQ  borrowing,  the  interest  rate  paid 
by  NHQ  on  its  borrowings,  or  the  total 
amount  of  interest  incurred  by  NHQ. 
Petitioner  argues  that  the  assistance  had 
the  impMct  of  encouraging  NHQ  to 
install  specified  environmental 
protection  equipment  as  opposed  to 
encouraging  ^JHQ  to  borrow  money  that 
it  otherwise  ivould  not  have  borrowed. 
In  light  of  the  above,  petitioner 
concludes  that  the  funding  was  in  the 
form  of  a  non-recurring  grant.  Petitioner 
emphasizes  that  the  Department  should 
not  allow  respondents  to  engage  in 
"subsidy  engineering"  by  turning  a  large 


non-recurring  capital  grant  into  some 
other  type  of  benefit. 

Respondents  argue  that  the 
Department  improperly  applied  its  grant 
methodology  to  the  Article  7  assistance 
provided  to  NHQ.  According  to 
respondents,  because  NHQ  kiew  it 
would  receive  interest  rebates  from  SDI 
prior  to  taking  out  loans,  the 
Department  should  calculate  the  benefit 
using  its  loan  methodology  and  reduce 
the  interest  rate  charged  by  the  amount 
oLthe  interest  rebated.  Respondents 
state  that  this  would  be  consistent  with 
the  Department's  methodology,  citing  a 
number  of  cases  (e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  From  the  United 
Kingdom  (UK  Steel).  58  FR  37393,  37397 
(July  9, 1993)). 

Respondents  further  contend  that  the 
Preliminary  Results  were  based  on 
significant  errors  of  fact  regarding  the 
interest  rebates  received  by  NHQ.  First, 
respondents  argue  that  the  relationship 
between  the  interest  rebates  and  the 
underlying  loans  was  not  indirect. 
Second,  the  interest  rebates  received  by 
NHQ  reduced  NHQ's  costs  of 
borrowing  for  the  construction  of  its 
plant,  not  its  costs  of  purchasing 
environmental  equipment. 

With  respect  to  the  first  point, 
respondents  argue  that  the  Department 
was  incorrect  in  its  assertion  Uiat  the 
Article  7  assistance  was  more  closely 
linked  to  the  acquisition  of  certain 
assets  than  the  accumulation  of  interest 
costs.  Moreover,  respondents  maintain 
that  the  SDI  assistance  was  not  intended 
solely  for  the  purchase  of  environmental 
protection  equipment,  but  was  also 
intended  to  fecilitate  the  construction  of 
NHQ's  facility  in  Quebec.  The  fact  that 
the  Article  7  assistance  was  intended  to 
achieve  more  than  one  objective  does 
not  distinguish  the  Article  7  assistance 
from  other  interest  rebate  programs 
which  the  Departnient  has  treated  under 
its  loan  methodology,  according  to 
respondents. 

With  respect  to  the  second  point, 
respondents  argue  that  since  the 
Department  wrongly  assumed  that 
Article  7  assistance  was  provided  solely 
for  the  purchase  of  environmental 
equipment,  the  Department  was  able  to 
conclude  that  the  interest  rebates 
exceeded  the  interest  that  would  be  in 
connection  with  the  purchase  of  the 
environmental  equipment.  Hence,  the 
Department  concluded  that  the  Article  7 
assistance  should  not  be  treated  as  an 
interest  rebate.  However,  because  the 
Article  7  assistance  was  intended  to 
reduce  the  cost  of  financing  for  the 
project  as  a  whole,  the  assistance  was 
not  excessive  in  the  sense  described  by 
the  Department 
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DOC  Position:  The  issue  presented  by 
this  case  is  whether  the  Article  7 
assistance  received  by  NHCI  should  be 
treated  as  an  interest  rebate  or  as  a  grant. 
If  it  is  treated  as  an  interest  rebate,  then 
under  the  methodology  adopted  by  the 
Department  in  the  1993  steel  cases,  the 
benefit  of  the  Article  7  assistance  would 
be  countervailed  according  to  our  loan 
methodology  (Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  Fmm  Belgium, 
(Belgium  Steel)  58  FR  37273,  37276. 
July  9,  1993).  However,  if  treated  as  a 
grant,  the  benefits  would  be  allocated 
over  a  period  corresponding  to  the  life 
of  the  company's  assets. 

In  their  brief,  respondents  argue  that 
the  interest  rebate  methodology  reflects 
the  fact  that  companies  face  a  choice 
between  debt  and  equity  financing.  If  a 
comfwny  knows  that  the  government  is 
willing  to  rebate  interest  charges  before 
the  company  takes  out  a  loan,  the 
government  is  encouraging  the  company 
to  borrow  rather  than  sell  equity.  Hence, 
respondents  conclude,  the  benefit 
should  be  measured  with  reference  to 
the  duration  of  the  borrowing  for  which 
the  rebate  is  provided. 

We  disagree  that  the  Department's 
interest  rebate  methodology  was 
intended  to  reflect  the  choice  between 
equity  and  loan  financing.  In  the  1993 
steel  cases,  (See.  e.g..  Belgium  Steel),  we 
examined  a  (>articular  type  of  subsidy, 
interest  rebates,  and  determined  which 
of  our  valuation  methodologies  was 
most  appropriate.  The  possible  choices 
were  between  the  grant  and  loan 
methodologies.  Where  the  company  had 
knowledge  prior  to  taking  the  loan  out 
that  it  would  receive  an  interest  rebate, 
we  decided  that  the  loan  methodology 
was  most  appropriate  because  there  is 
virtiially  no  difference  between  the 
government  offering  a  loan  at  5  percent 
interest  (which  would  be  countervailed 
according  to  the  loan  methodology)  and 
offering  to  rebate  half  of  the  interest 
paid  on  a  10  percent  loan  fitim  a 
commercial  bank  each  time  the 
company  makes  an  interest  paymenL 
Hence,  we  were  seeking  the  closest 
methodological  fit  for  different  types  of 
interest  relntes. 

However,  the  interest  rebate 
methodology  described  in  the  1993  steel 
cases  was  never  intended  to  dictate  that 
the  Department  should  apply  the  loan 
methodology  in  ever>  situation.  The 
appropriate  methodology  depends  on 
the  natiire  of  the  subsidy.  For  example, 
assume  that  the  government  told  a 
company  that  it  would  make  all  interest 
payments  on  all  construction  loans  the 
company  took  out  during  the  next  year 
up  to  S6  million.  This  type  of  "interest 
rebate"  operates  essentially  like  a  $6 


million  grant  restricted  to  a  specific 
purpose.  Whether  the  purpose  is  to  pay 
interest  expenses  or  buy  a  piece  of 
equipment  does  not  change  the  natiire 
of  the  subsidy.  In  contrast,  the  interest 
rebate  methodology  is  appropriate  for 
the  type  of  interest  rebate  programs 
investigated  in  the  1993  steel  cases,  i.e., 
partial  interest  rebates  paid  over  a 
period  of  years  on  particular  long-term 
loans. 

As  we  did  in  the  1993  steel  cases,  the 
Department  in  these  reviews  is  seeking 
the  most  appropriate  methodology  for 
the  Article  7  assistance.  We  erred  in  our 
Preliminary  Results  of  First 
Countervailing  Duty  Administrative 
Reviews:  Pure  Magnesium  and  Alloy 
h4agnesium  from  Canada,  61  FR  11186 
(March  19.  1996),  in  stating  that  the 
primary  purpose  of  the  Article  7 
assistance  was  to  underwrite  the 
purchase  of  enviroiunental  equipment. 
However,  it  cannot  be  disputed  that  the 
environmental  equipment  played  a 
crucial  role  in  the  agreement  between 
SDI  and  NHCI.  Most  importandy,  the 
aggregate  amount  of  assistance  to  be 
provided  was  determined  by  reference 
to  the  cost  of  environmental  equipment 
to  be  purchased.  In  this  respect,  the 
Article  7  assistance  is  like  a  grant  for 
capital  equipment. 

Further,  the  assistance  provided  by 
SDI  is  distinguishable  from  the  interest 
rebates  addressed  in  the  1993  steel  cases 
in  that  the  interest  payments  in  the  steel 
cases  rebated  a  portion  of  the  interest 
paid  on  particular  long-term  loans. 
Here,  although  the  disbursement  of 
Article  7  assistance  was  contingent, 
inter  alia,  on  NHCI  making  interest 
payments,  the  disbursements  were  not 
tied  to  the  amount  borrowed,  the 
number  of  loans  taken  out  or  the  interest 
rates  charged  on  those  loans.  Instead, 
the  disbursements  were  tied  to  NHCI 
meeting  specific  investment  targets  and 
generally  to  NHCI  having  incurred 
interest  costs  on  borrowing  related  to 
the  construction  of  its  facility. 

Therefore,  while  we  recognize  that 
NHCI  had  to  borrow  and  pay  interest  in 
order  to  receive  individual 
disbursements  of  Article  7  assistance, 
we  do  not  agree  that  this  fact  is 
dispositive  of  whether  the  interest 
rebate  methodology  used  in  the  1993 
steel  cases  is  appropriate.  We  believe 
this  program  more  closely  resembles  the 
scenario  described  above  where  the 
government  agrees  to  pay  all  interest 
incurred  on  construcdon  loans  taken 
out  by  a  company  over  the  next  year  up 
to  a  specified  amount.  Because,  in  this 
case,  the  amount  of  assistance  is 
calculated  by  reference  to  capital 
equipment  purchases  (something 
extraneous  to  the  interest  on  the  loan) 


and  the  reimbursements  do  not  relate  to 
particular  loans,  we  determine  that  the 
Article  7  assistance  should  be  treated  as 
a  grant. 

The  Department  has  in  past  cases 
classified  subsidies  according  to  their 
characteristics.  For  example,  in  the 
General  Issues  Appendix  (CIA)  attached 
to  the  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Steel 
Products  from  Austria  58  FR  37217, 
37254  Only  9. 1993).  we  developed  a 
hierarchy  for  determining  whether  so- 
called  "hybrid  instruments"  should  be 
countervailed  according  to  our  loan, 
grant  or  equity  methodologies.  In  short, 
we  were  asking  whether  the  details  of 
particular  government  "contributions" 
made  them  more  like  a  loan,  a  grant  or 
an  equity  infusion.  Similarly,  when  a 
company  receives  a  grant,  we  look  to  the 
nature  of  the  grant  to  determine  whether 
the  grant  should  be  treated  as  recurring 
or  non-recurring.  In  these  reviews,  we 
have  undertaken  the  same  type  of 
analysis,  i.e..  determining  an 
appropriate  calculation  methodology 
based  on  the  nature  of  the  subsidy  in 
question.  As  with  hybrid  instruments 
and  recurring/non-recurring  grants,  it  is 
appropriate  to  determine  which 
methodology  is  most  appropriate  based 
on  the  specific  facts  of  the  Article  7 
assistance.  Although  the  Article  7 
assistance  exhibits  characteristics  of 
both  an  interest  rebate  and  a  grant, 
based  on  an  overview  of  the  contract 
under  which  the  assistance  was 
provided,  we  determine  that  the  weight 
of  the  evidence  in  this  case  suppKirts  our 
treatment  of  the  Article  7  assistance  as 
agranL 

Comment  3:  Re-Examination  of 
Specificity  of  Article  7  Assistance 

In  the  event  the  Department  continues 
to  treat  Article  7  assistance  as  a  non- 
recurring grant,  respondents  state  that 
the  Department  is  obliged  to  make  a 
finding  that  the  Article  7  assistance 
conferred  a  subsidy  to  NHCI  during  the 
FOR.  The  Department  may  not.  as  it  has 
here,  rely  on  a  factual  finding  of 
disproportionality  during  a  different 
time  period  and  different  amoimts  of 
assistance.  Respondents  state  that  a 
finding  of  de  facto  specificity  requires  a 
case-by-case  analysis,  citing  PPG 
Industries,  Inc.  v.  United  States,  Geneva 
Steel  V.  United  States,  and  Certain  Steel 
Products  from  Brazil  to  support  their 
reasoning.  Respondents  also  cite  the 
sixth  administrative  review  of  Live 
Swine  from  Canada;  Final  Results  of 
Countervailing  Duty  Administrative 
fleview(Live  Swine)  (59  FR  12243 
(March  16,  1994))  as  an  example  where 
the  Department  reexamined  the 


countervailability  of  benefits  found  to 
be  de  facto  specific  in  prior  reviews. 

Respondents  maintain  that  given  the 
Department's  responsibility  to  make  a 
finding  of  specificity  and 
countervailability  based  on  the 
information  relevant  to  the  FOR,  the 
Department  should  consider  any  new 
assistance  provided  by  SDI  since  the 
end  of  the  original  period  of 
investigation.  Respondents  then  present 
a  methodology  they  believe  should  be 
employed  whoeby  the  Department 
would  compare  the  portion  of  NHCTs 
original  grant  allocated  to  the  FOR. 
based  on  the  Department's  standard 
allocation  methodology,  and  the 
portions  of  benefits  allocated  to  the  FOR 
for  ail  assistance  bestowed  to  all  other 
enterprises  receiving  SDI  assistance  to 
determine  whether  NHCI  received  a 
disproportionate  share  of  benefits. 
Respondents  state  that  the  Department 
had  a  responsibility  to  gather  the 
information  necessary  to  make  the 
specificity  determination  they  have 
described.  Since  the  Department  has  not 
gathered  the  information  required  for 
their  proposed  methodology, 
respondents  conclude  that  a 
determination  of  de  facto  specificity 
during  the  FOR  is  not  possible. 

Fetitioner  counters  that  since  the 
Article  7  assistance  was  in  the  form  of 
a  non-recurring  grant,  the  Department 
properly  looked  at  the  time  period  when 
the  government  granted  the  assistance  to 
make  the  specificity  finding.  According 
to  petitioner,  the  provision  of  the 
assistance  was.  and  always  will  be. 
specific  regardless  of  how  the  GOQ 
administers  the  program  in  future 
years— even  if  it  were  to  abolish  the 
program.  In  other  words,  petitioner 
states  that  no  future  action  by  the  GOQ 
could  retroactively  make  the  subsidy 
non-specific.  Simply  because  the 
Department's  grant  calculation 
methodology  assigns  an  amortized 
portion  of  the  assistance  to  this  review 
period,  it  does  not  mean  that  the  GOQ 
is  granting  a  new  subsidy  worthy  of  a 
new  specificity  analysis.  Indeed,  states 
petitioner,  if  a  new  subsidy  were  being 
analyzed,  the  Department's  specificity 
analysis  would  not  take  into  account 
portions  of  old  subsidies  amortized  into 
the  period  being  examined. 

DOC  Position:  It  is  the  Department's 
policy  not  to  revisit  specificity 
determinations  absent  the  presentation 
of  new  focts  or  evidence  (see,  e.g.. 
Carbon  Steel  Wire  Rod  From  Saudi 
Arabia:  Final  Results  of  Countervailing 
Duty  Administrative  Review  and 
Revocation  of  Countervailing  Duty 
Order,  59  FR  58814,  November  15, 
1994).  In  this  review,  no  new  facts  or 
evidence  have  been  presented  which 


would  lead  us  to  question  that 
determination.  We  address  respondents' 
argiunents  in  favor  of  making  a  FOR- 
specific  determination  below. 

Respondents  refer  to  the  various 
reviews  of  the  countervailing  duty  order 
on  live  swine  from  Canada  as 
demonstrating  that  the  Department  has, 
as  a  matter  of  course,  revisited  its  de 
facto  specificity  determinations  from 
one  segment  of  a  proceeding  to  another. 
While  distinct  de  facto  specificity 
determinations  were  made  with  respect 
to  the  Tripartite  program  in  the  fourth, 
fifth  and  sixth  reviews,  these  were  not 
done  as  a  matter  of  course.  The 
Department  reexamined  specificity  in 
these  reviews  of  live  swine  only  as  a 
result  of  an  adverse  decision  by  the 
Binational  Panel.  Because  the  Binational 
Fanel  overtiimed  the  Department's 
finding  of  specificity  regarding  the 
Tripartite  program  in  the  fourth  review 
of  live  swine  for  lack  of  evidence  (and 
eventually  rejected  its  analysis 
regarding  specificity  in  the  fifth  review 
but  upheld  its  decision),  the  Department 
continued  to  collect  information  in  the 
sixth  review,  which  was  running 
concurrendy  with  the  Binational 
proceedings.  In  explaining  its  actions  in 
the  sixth  review,  the  Department 
recognized  that  it  does  not  routinely 
revisit  specificity  determinations,  as 
respondents  would  have  us  believe,  in 
stating  the  following: 

Although  our  practice  is  not  fo  reexamine  a 
specificity  detenninatioD  (affirmative  or 
negative)  made  in  the  investigation  or  in  a 
review  absent  new  fiacts  or  evidence  of 
changed  cimunstances,  the  record  in  the 
prior  reviews  did  not  contain  all  of  the 
infonnation  we  consider  oeoessary  to  define 
the  agricultural  universe  in  Canada. 

(See  Live  Swine.)  As  can  be  seen  bom 
the  foregoing,  the  facts  surroimding  the 
live  swine  reviews  do  not  correspond  to 
the  situation  presented  here.  In 
particular,  the  issue  of  specificity  had 
not  been  conclusively  setded  in  the  live 
swine  reviews  and  was  in  the  process  of 
litigation,  and  different  infonnation  was 
available;  unlike  this  case  in  which  a 
definitive  specificity  determination  had 
already  been  established. 

As  for  respondents'  arguments  that  de 
facto  specificity  determinations  should 
be  done  on  a  case-by-case  basis,  we 
agree.  However,  we  disagree  with 
respondents  as  to  what  "case-by -case" 
means.  In  each  of  the  citations 
respondents  refer  to,  "case"  referred  not 
to  a  separate  segment  of  the  same 
proceeding  (e.g.,  the  first  review  of  an 
order  distinct  from  the  second  review), 
but  to  a  separate  investigation  or  review 
of  different  products  (e.g..  an 
investigation  of  carbon  black  bom 
Mexico  as  opposed  to  an  investigation 


of  steel  products  from  Brazil) .  It  is  this 
latter  definition  of  "case"  we  find  to  be 
the  proper  basis  for  examination  of  de 
facto  specificity  determinations.  Since  a 
separate  de  focta  specificity 
determination  was  made  in  the 
investigations  of  pure  and  alloy 
magnesium,  we  find  that  the  analysis 
was  properly  conducted. 

In  proposmg  that  the  Department  base 
a  POR-specific  de  bcto  specificity 
finding  on  the  portions  of  non-recxuring 
grants  allocated  to  the  FOR.  the 
respondents  appear  to  be  confusing  the 
initial  specificity  determination  based 
on  the  action  of  the  granting  authority 
at  the  time  of  bestowal  with  the 
allocation  of  the  benefit  over  time. 
These  are  two  separate  processes.  The 
portions  of  grants  allocated  to  periods  of 
time  using  the  Department's  standard 
allocation  methodology  are  irrelevant  to 
an  examination  of  the  actual 
distribution  of  benefits  by  the  granting 
government  at  the  time  of  bestowal.  We 
agree  with  petitioner  that  the 
determination  of  whether  a  non- 
recurring subsidy  was  specific  (or  not) 
at  the  time  of  bestowal  then  becomes 
attached  to  the  subsidy. 

Based  on  all  of  the  arguments  above, 
we  find  that  the  bases  of  the  original 
specificity  determination  are  still  valid. 
Since  no  new  evidence  has  been 
presented  which  would  cause  us  to 
revisit  the  original  specificity 
determination,  we  continue  to  find 
assistance  imder  Article  7  of  the  SDI  Act 
to  be  specific  and,  therefore, 
countervailable. 

Comment  4:  Appropriate  Denominator 

Respondents  state  that  in  the 
Preliminary  Results  the  Department 
deviated  from  its  standard  practice  in 
determining  the  denominator  for 
companies  with  multinational 
production  fiacilities  that  fail  to  r^ut 
the  presumption  that  subsidies  are 
domestically  tied.  In  partic\Uar, 
respondents  argue  that  it  is  the 
Department's  policy  to  tie  such 
subsidies  to  domestic  operations,  by 
allocating  benefits  to  sales  by  the 
domestic  company  regardless  of  country 
of  manufacture,  as  opposed  to  tying  to 
domestic  production,  as  was  done  in  the 
Preliminary  Results.  Respondents 
additionally  state  that  the  Department 
both  failed  to  explain  its  basis  for 
presuming  that  the  subsidies  were  tied 
to  Canadian  production  and  to  respond 
to  NHQ's  arguments  in  favor  of 
allocating  the  subsidies  over  sales  by 
NHCI  of  subject  merchandise  regardless 
of  country  of  manufactiire.  In  so  doing, 
respondents  claim  the  Department 
denied  NHCI  due  process  by  preventing 
it  from  rebutting  the  presumption  and 
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-    from  responding  to  the  rationale  the 
V    Department  used  to  support  its  decision 
to  tie  the  subsidies  to  domestic 
production.  In  support  of  their  assertion 
that  the  subsidies  NHCI  received  are 
tied  to  its  domestic  operations, 
respondents  state  that  any  funds 
received  benefited  ail  employment- 
related  activities  in  Canada  (e.g.,  sales  of 
all  products)  and  that  these  activities  are 
related  to  both  domestic  and  foreign 
production.  Respondents  elaborate 
further  that  the  denominator  policy 
used  by  the  Department  in  this  case  is 
a  deviation  from  the  fungibility  of 
money  principle. 

Respondents  also  cite  British  Steel  pic 
V.  United  States  (British  Steel)  (479  F. 
Supp.  1254, 1371)  in  which  the  Court 
reversed  and  remanded  the 
Department's  determinations  because  it 
found  that  the  Department  should  have 
given  plaintiffs  due  notice  of  its 
decision  to  apply  the  rebuttable 
presumption  that  the  subsidies  at  issue 
were  tied  to  domestic  production  in 
order  to  allow  plaintiffs  the  opportunity 
to  rebut  the  Department's  presumption. 
Petitioner  states  that  there  is  nothing 
on  the  record  indicating  that  the  GOQ 
intended  the  funds  it  provided  to  NHCI 
to  benefit  production  in  another 
country.  Therefore,  the  Department 
should  continue  to  alloclite  the 
subsidies  received  over  sales  of 
merchandise  produced  in  Canada. 
DOC  Response:  Respondents  cite 
British  Steel  in  an  attempt  to  imply  that 
the  Department  must  inform  parties 
early  during  the  course  of  each 
proceeding  of  its  intent  to  use  the 
rebuttable  presumption  that  subsidies  to 
companies  with  foreign  manufiactiuing 
operations  are  tied  to  domestic 
production.  However,  the  facts  involved 
in  British  Steel  are  readily 
distinguishable.  Therefore,  the  holding 
in  that  case  does  not  apply  to  the 
present  situation. 

In  British  Steel,  the  Court  was    ' 
examining  the  Department's  p>olicy  of 
using  the  rebuttable  presumption 
articulated  in  the  GIA.  In  partiodar.  the 
Court  took  issue  with  the  introduction 
of  the  new  policy  in  the  final- 
determination  stage  of  the  investigation 
because  the  timing  prevented  parties 
from  both  coounenting  on  the 
methodology  and  from  presenting 
evidence  rebutting  the  presumption.  It 
is  important  to  note  that  the 
Department's  remand  determination,  as 
affirmed  by  the  Court,  upheld  the 
appropriateness  of  using  the  rebuttable 
presimiption.  The  Department  has 
continued  to  use  the  rebuttal 
presimiption  and  this  policy  has  become 
accepted  Department  practice.  Unlike 
British  Steel,  we  are  not  dealing  with  the 


introduction  of  a  new  policy  late  into 
the  course  of  a  proceeding  in  this  case. 
Therefore,  the  Department  was  not 
required  to  forewarn  respondents  of  the 
use  of  the  rebuttable  presumption. 

We  also  note  that  the  use  of  a 
denominator  based  only  on 
domestically  produced  merchandise  did 
not  come  as  a  surprise  to  respondents. 
To  begin,  in  the  original  investigations 
of  these  cases  (which  pre-dated  the 
rebuttable  presumption)  the  Department 
used  a  denominator  based  only  on  sales 
of  domestically  produced  merchandise 
(Final  Affirmative  Countervailing  Duty 
Determinations:  Pure  Magnesium  and 
Alloy  Magnesium  Fmm  Canada,  57  FR 
30946  (July  13,  1992)).  Since  die 
investigations  in  these  cases,  there  has 
been  a  changed  circumstances  review 
(57  FR  54047  (November  16, 1992))  and 
a  Binational  Panel  proceeding.  In  all  of 
the  proceedings,  the  denominators  have 
included  only  domestically  produced 
merchandise  and  in  no  case  have 
respondents  objected  to  those 
denominators.  In  addition,  the 
questionnaire  for  these  reviews 
requested  information  on  sales 
denominators  based  on  domestically 
produced  merchandise.  NHCI  provided 
the  requested  sales  denominator 
information  along  with  denominators 
based  on  total  sales  by  NHCI  and 
arguments  why  those  based  on  total 
sales  should  be  used.  Moreover,  sales  of 
domestically  produced  merchandise 
was  used  as  the  denominator  in  the 
Preliminary  Results.  As  can  be  seen 
from  the  foregoing,  respondents  were 
aware  as  to  the  possible  use  of  a 
denominator  based  on  domestically 
prodiiced  merchandise  and  did  indeed 
have  an  oppwrtunity  to  attempt  to  rebut 
the  presumption. 

Respondents  also  argue  that  the 
Department  must  explain  the  basis  of  its 
presimiption.  However,  the  idea  behind 
the  use  of  a  rebuttable  presumption  is 
that  the  fact  presumed— in  this  case  that 
subsidies  bestowed  on  companies  with 
foreign  manufacturing  operations  are 
tied  to  domestic  production — becomes 
the  default  position  and  does  not  have 
to  be  explained  in  each  case.  As  the 
Department  stated  in  the  GIA,  "Thus, 
under  the  Department's  refined  "tied" 
anal3r8is,  the  Department  will  begin  by 
presuming  that  a  subsidy  provided  by 
the  government  of  the  country  under 
investigation  is  tied  to  domestic 
production"  (GIA  at  37231).  It  follows 
that  the  Department  will  find  that 
subsidies  are  tied  to  domestic 
production  in  the  absence  of  evidence  to 
the  contrary. 

As  for  respondents'  complaint  that  the 
Department  failed  to  addross  its 
arguments  that  the  subsidies  received  by 


NHCI  benefited  all  of  the  company's 
operations,  not  just  its  manufacturing 
activities,  we  note  that  in  the  GIA  it 
states,  "A  party  may  rebut  this 
presumption  by  presenting  evidence 
tending  to  show  that  the  subsidy  was 
not  tied  to  domestic  production  *  •  ••• 
The  phrase,  "tending  to  show"  means 
that  the  party  attempting  to  rebut  the 
presumption  must  provide  enough 
evidence  to  convince  a  reasonable  fact- 
finder of  the  non-existence  of  the 
presumed  fact — that  subsidies  are  tied 
to  the  recipient  firm's  domestic 
production  (Results  of  Redetermination 
Pursuant  to  Court  Remand  on  General 
Issue  of  Sales  Denominator:  British  Steel 
pic  V.  United  States,  Consol.  Ct.  No.  93- 
09-00550-CVD,  Slip  Op.  95-17  and 
Order  (CIT  Feb.  9, 1995)  at  17).  The 
mere  absence  of  evidence  limiting  the 
government's  intended  scope  of  the 
benefit  to  domestic  production  is  not 
sufficient.  In  this  case,  respondents' 
arguments  have  not  risen  to  the  level  of 
evidence  that  would  convince  us  that 
the  GOQ  intended  that  the  subsidies  it 
bestowed  on  NHCI  were  to  benefit  more 
than  just  domestic  production. 
Therefore,  respondents  have  failed  to 
rebut  the  presumption  that  the  subsidies 
received  by  NHQ  were  tied  to  domestic 
production. 

The  Department's  methodology  for 
determining  what  to  include  in  the 
denominator  when  a  company  has 
foreign  manufacturing  operations  is 
explained  in  the  GIA:  "If  we  determine 
that  the  subsidy  is  tied  to  domestic 
production,  we  will  allocate  the  benefit 
of  the  subsidy  fiilly  to  sales  of 
domestically  produced  merchandise" 
[emphasis  added)  (GIA  at  37231).  This 
quotation  makes  it  clear  that  sales  of 
foreign-produced  merchandise  by  a 
respondent  company  would  not  be 
included  in  the  denominator.  Even  if  %(re 
were  to  consider  tying  the  subsidies  at 
issue  to  domestic  op>erations,  using 
respondents'  suggestion  of  a  sales 
denominator  based  on  total  NHCI  sales 
would  be  improf>er  since  such  a  figure 
would  include  sales  of  foreign-produced 
merchandise  by  NHCI  and,  therefore, 
value-added  bttm  operations  in  other 
countries.  Based  on  the  foregoing 
arguments,  we  have  continued  to 
allocate  subsidies  received  by  NHCI  to 
the  company's  merchandise  produced 
in  Canada. 

Comment  5:  Suspension  of  Liquidation 
for  the  Period  April  4,  1992  to  August 
31.  1992 

Respondents  argue  that  since  the 
Department  terminated  suspension  of 
liquidation  for  entries  on  or  after  April 
4. 1992  to  August  31, 1992, 


countervailing  duties  cannot  be 
reassessed  for  that  period. 

DOC  Position:  We  agree  with 
respondents. 

Final  Remits  of  Review 

For  the  period  December  6, 1991 
through  December  31. 1992,  we 
determine  the  net  subsidy  to  be  9.86 
percent  ad  valorem  for  Norsk  Hydro 
Canada  Inc.  and  all  other  companies 
except  Timminco  Limited,  which  has 
been  excluded  from  these  orders.  This 
rate  corrects  the  rate  of  9.87  found  in  the 
Preliminary  Results  which  arose  from  a 
roimding  error. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess  the  folloMring 
coimtervailing  duties  on  entries  during 
the  periods  December  6, 1991  to  April 
3, 1992  and  September  1, 1992  to 
December  31, 1992: 


Rate 
(percent) 

Nonk  Hydro  Canada  Inc.  and 
AH  Other  Companies  Except 
Timminoo  Limited  (which  is 
excluded  from  these  ocders) 

9.86 

The  Department  will  also  instruct  the 
U.S.  Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  9.86  percent  of  the  f.o.b. 
invoice  price  on  all  shipments  of  the 
subject  merchandise  from  Norsk  Hydro 
Canada  Inc.  and  all  other  companies 
except  Timminco  Limited  (which  was 
excluded  from  the  order  during  the 
original  investigation),  entered,  or 
withdrawn  frtim  war^ouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  these 
reviews. 

lliis  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (^PO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  355.34(d).  Timely  written 
notification  of  retvum/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  March  12, 1997. 
Kobnt  S.  LaKusM. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  97-735*  Filed  3-21-97;  8:45  am) 
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Pure  Magnesium  and  Alloy  Magnesium 
From  Cana<ia;  Preliminary  ReauHs  of 
Countervailing  Duty  Admlnislratlve 
iisvNnra 

AGENCY:  Impart  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting 
administrative  reviews  of  the 
countervailing  duty  orders  on  pore  and 
aUoy  magnesium  from  Canada  for  the 
period  January  1, 1993  through 
December  31. 1993.  We  have  completed 
these  reviews  and  preliminarily 
determine  the  net  subsidy  to  be  7.13 
percent  ad  valorem  for  subject 
merchandise  for  Norsk  Hydro  Canada, 
Inc.  (NHCI)  and  aU  other  producers/ 
exporters  from  Canada  except  exports 
frtim  Timminco  Limited,  which 
company  has  been  excluded  from  these 
orders.  U  the  final  results  of  these 
reviews  remain  the  same  as  these 
preliminary  results,  the  Department  will 
instruct  the  U.S.  Customs  Service  to 
assess  countervailing  duties  as  indicated 
above. 

EFFECTIVE  DATE:  March  24, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Hastings  or  Cynthia  Thirumalai, 
AD/CVD  Enforcement,  Group  1,  Office 
1,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3464  or 
482-4087,  respectively. 

Backgronnd 

On  August  31, 1992,  the  Department 
published  in  the  Federal  Register  (57 
FR  39392)  the  coimtervailing  duty 
orders  on  pure  and  alloy  magnesium 
frt>m  Canada.  The  Department 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (59 
FR  39543)  of  the  countervailing  duty 
orders  on  August  3, 1994.  We  received 
timely  requests  for  review  fitim 
petitioner,  Magnesium  Corporation  of 
America  (Magcorp)  and  respondent, 
NHCL  The  Department  initiated  the 
administrative  reviews,  for  the  period 
January  1, 1993  through  December  31, 
1993,  on  September  16, 1994  (59  FR 
47609). 

Hie  Department  issued  a 
questionnaire  to  the  Government  of 
Canada  (GOG)  on  September  7, 1994.  On 
October  24, 1994,  we  received 
questionnaire  responses  from  NHQ.  the 


GOC  and  the  Government  of  Quebec 
(GOQ).  The  Department  issued 
supplemental  questionnaires  to  the 
GOQ  on  October  11,  1996  and  NHQ  on 
November  5, 1996.  We  received 
supplemental  responses  from  the  GOQ 
on  October  28, 1996  and  NHQ  on 
November  18, 1996. 

On  October  18, 1994,  petitioner 
requested  that  the  Department  re- 
examine whether  the  amended  electric 
power  contract  between  NHQ  and 
Hydro  Quebec  is  countervailable.  On 
April  28, 1995,  the  Department  declined 
to  reinvestigate  the  amended  electric 
power  contract. 

Applicable  Statute  and  Regolatiaiis 

The  Department  is  ctHiducting  these 
administrative  reviews  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31. 1994.  However,  references  to  the 
Dejjartment's  Countervailing  Duties; 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments,  54  FR 
23366  (May  31, 1989)  (Proposed 
Regulations),  are  provided  solely  for 
further  explanation  of  the  Department's 
countervailing  duty  practice.  Although 
the  Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  Uruguay  Round  Agreements  Act. 
See  60  FR  80  (January  3,  1995). 

Scope  of  the  RevicwB 

The  products  covered  by  these  orders 
are  pure  and  alloy  magnesium  frt>m 
Canada.  Pure  magnesium  contains  at 
least  99.8  percent  magnesium  by  weight 
and  is  sold  in  various  slab  and  ingot 
forms  and  sizes.  Magnesium  alloys 
contain  less  than  99.8  percent 
magnesium  by  weight,  with  magnesium 
being  the  largest  metaUic  element  in  the 
alloy  by  wei^t,  and  are  sold  in  various 
ingot  and  billet  forms  and  sizes. 
Secondary  and  granular  magnesium  are 
not  included.  Pure  and  alloy  magnesium 
are  currenUy  provided  for  in 
subheadings  8104.11.0000  and 
8104.19.0000,  respectively,  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  descriptions  of 
the  scopes  of  these  proceedings  are 
dispositive. 
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Period  of  Review 

The  period  of  review  (POR)  is  January 
1, 1993  through  December  31, 1993.  The 
reviews  cover  one  producer/exporter  of 
subject  merchandise,  NHCI,  and  the 
following  programs:  Exemption  from 
Payment  of  Water  Bills,  Article  7  Grants 
from  the  Quebec  Industrial 
Development  Corporation  (SDI),  St. 
Lawrence  River  Environmental 
Technology  Development  Program, 
Program  for  Export  Market 
Development,  Export  Development 
Corporation,  Canada-Quebec  Subsidiary 
Agreement  on  the  Economic 
Development  of  the  Regions  of  Quebec, 
Opportunities  to  Stimulate  Technology 
Programs,  Development  Assistance 
Program,  Industrial  Feasibility  Study 
Assistance  Program,  Export  Promotion 
Assistance  Program,  Creation  of 
Scientific  Jobs  in  Industries,  Business 
Investment  Assistance  Program, 
Business  Financing  Program,  Research 
and  Innovation  Activities  Program, 
Export  Assistance  Program,  Energy 
Technologies  Development  Program, 
Financial  Assistance  Program  for 
Research,  Formation  and  for  the 
Improvement  of  the  Recycling  Industry, 
and  Transportation  Research  and 
Development  Assistance  Program. 

Analysis  of  Programs 

/.  Programs  Conferring  Subsidies 

A.  Exemption  From  Payment  of  Water 
Bills 

Pursuant  to  a  December  15, 1988 
agreement  between  NHQ  and  La  Societe 
du  Pare  Indostriel  et  Portuaire  de 
Becancour  (Industrial  Park),  NHCI  is 
exempt  from  payment  of  its  water  bills. 
Except  for  the  taxes  associated  with  its 
bills,  NHQ  does  not  pay  the  invoiced 
amounts  of  its  water  bills. 

In  the  Final  Affirmative 
Countervailing  Duty  Determinations: 
Pure  Magnesium  and  Alloy  Magnesium 
from  Canada  (Magnesium  from 
Canada).  57  FR  30946,  30948  (July  13, 
1992),  the  Department  determined  that 
the  exemption  received  by  NHCI  was 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  because  no  other  company 
receives  such  an  exemption.  In  this 
review,  neither  the  GOQ  nor  NHQ 
provided  new  information  which  would 
warrant  reconsideration  of  this 
determination. 

We  preliminarily  determine  the 
countnvailable  benefit  to  be  the  amount 
NHCI  would  have  paid  absent  the 
exemption.  To  calculate  the  benefit 
under  this  program,  we  divided  the 
amount  NHCI  would  have  paid  for 
water  during  the  POR  by  NHQ's  total 


POR  sales  of  Canadian-manufactiured 
products.  On  this  basis,  we 
preliminarily  determine  that  the  net 
subsidy  provided  by  this  program  is 
0.97  percent  ad  valorem. 

B.  Article  7  Grants  From  the  Quebec 
Industrial  Development  Corporation 

The  Quebec  Industrial  Development 
Corporation  (SDI)  administers 
development  programs  on  behalf  of  the 
GOQ.  SDI  provides  assistance  under 
Article  7  of  the  SDI  Act  in  the  form  of 
loans,  loan  guarantees,  grants, 
assumptions  of  costs  associated  with 
loans,  and  equity  investments.  This 
assistance  involves  projects  capable  of 
having  a  major  impact  upon  the 
economy  of  Quebec.  Article  7  assistance 
greater  than  2.5  million  dollars  must  be 
approved  by  the  Council  of  Ministers, 
and  assistance  over  5  million  dollars 
becomes  a  separate  budget  item  under 
Article  7.  Assistance  provided  in  such 
amounts  must  be  of  "special  economic 
importance  and  value  to  the  province." 
(See  Magnesium  from  Canada,  57  FR 
30946,  30949  Quly  13, 1992).) 

In  1988,  NHCI  was  awarded  a  grant 
under  Article  7  to  cover  a  large 
percentage  of  the  cost  of  certain 
environmental  protection  equipment.  In 
Magnesium  from  Canada,  we 
determined  that  NHQ  received  a 
disproportionately  large  share  of 
assistance  under  Article  7.  On  this  basis, 
we  determined  that  the  Article  7  grant 
was  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  In  these  reviews,  neither  the 
GOQ  nor  NHCI  provided  new 
information  which  would  warrant 
reconsideration  of  this  determination. 

The  issue  presented  by  this  case  is 
whether  the  Article  7  assistance 
received  by  NHCI  should  be  treated  as 
an  interest  rebate  or  as  a  grant.  If  it  is 
treated  as  an  interest  rebate,  then  under 
the  methodology  adopted  by  the 
Dejjartment  in  the  1993  steel  cases,  the 
benefit  of  the  Article  7  assistance  would 
be  countervailed  according  to  our  loan 
methodology  [Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Belgium 
(Belgium  Steel).  58  FR  37273.  37276 
(July  9, 1993)).  However,  if  treated  as  a 
grant,  the  benefits  would  be  allocated 
over  a  period  corresponding  to  the  life 
of  the  company's  assets. 

In  the  1993  steel  cases  (see.  e.g., 
Belgium  Steel),  we  examined  a 
partictilar  type  of  subsidy,  interest 
rebates,  and  determined  which  of  our 
valuation  methodologies  was  most 
appropriate.  The  possible  choices  were 
between  the  grant  and  loan 
methodologies.  Where  the  company  had 
knowledge  prior  to  taking  the  loan  out 


that  it  would  receive  an  interest  rebate, 
we  decided  that  the  loan  methodology 
was  most  appropriate  because  there  is 
virtually  no  difference  between  the 
government  offering  a  loan  at  5  percent 
interest  (which  would  be  countervailed 
according  to  the  loan  methodology)  and 
offering  to  rebate  half  of  the  interest 
paid  on  a  10  percent  loan  bora  a 
commercial  bank  each  time  the 
company  makes  an  interest  payment. 
Hence,  we  were  seeking  the  closest 
methodological  fit  for  different  types  of 
interest  rebates. 

However,  the  interest  rebate 
methodology  described  in  the  1993  steel 
cases  was  never  intended  to  dictate  that 
the  Department  should  apply  the  loan 
methodology  in  every  situation.  The 
appropriate  methodology  depends  on 
the  nature  of  the  subsidy.  For  example, 
assume  that  the  government  told  a 
company  that  it  would  make  all  interest 
payments  on  all  construction  loans  the 
company  took  out  during  the  next  year 
up  to  $6  million.  This  type  of  "interest 
rebate"  operates  essentially  like  a  $6 
million  grant  restricted  to  a  specific 
purpose.  Whether  the  purpose  is  to  pay 
interest  expenses  or  buy  a  piece  of 
equipment  does  not  change  the  nature 
of  the  subsidy.  In  contrast,  the  interest 
rebate  methodology  is  appropriate  for 
the  type  of  interest  rebate  programs 
investigated  in  the  1993  steel  cases,  i.e., 
partial  interest  rebates  paid  over  a 
period  of  years  on  particular  long-term 
loans. 

As  we  did  in  the  1993  steel  cases,  the 
Department  in  these  reviews  is  seeking 
the  most  appropriate  methodology  for 
the  Article  7  assistance.  We  erred  in  our 
Preliminary  Results  of  First 
Countervailing  Duty  Administrative 
Reviews:  Pure  Magnesium  and  Alloy 
Magnesium  from  Canada.  61  FR  11186 
(March  19, 1996),  in  stating  that  the 
primary  purpose  of  the  Article  7 
assistance  was  to  underwrite  the 
purchase  of  environmental  equipment. 
However,  it  caimot  be  disputed  that  the 
environmental  equipment  played  a 
crucial  role  in  the  agreement  between 
SDI  and  NHCI.  Most  importantiy,  the 
aggregate  amount  of  assistance  to  be 
provided  was  determined  by  reference 
to  the  cost  of  environmental  equipment 
to  be  purchased.  In  this  respect,  the 
Article  7  assistance  is  like  a  grant  for 
capital  equipment. 

Further,  the  assistance  provided  by 
SDI  is  distinguishable  bom  the  interest 
rebates  addressed  in  the  1993  steel  cases 
in  that  the  interest  payments  in  the  steel 
cases  rebated  a  portion  of  the  interest 
paid  on  particular  long-term  loans. 
Here,  although  the  disbursement  of  the 
Article  7  assistance  was  contingent, 
inter  alia,  on  NHQ  making  interest 


payments,  the  disbursements  were  not 
tied  to  the  amount  borrowed,  the 
number  of  loans  taken  out  or  the  interest 
rates  charged  on  those  loans.  Instead, 
the  disbursements  were  tied  to  NHCI 
meeting  specific  investment  targets  and 
generally  to  NHCI  having  incurred 
interest  costs  on  borrowing  related  to 
the  construction  of  its  facility. 

Therefore,  while  we  recognize  that 
NHQ  had  to  borrow  and  pay  interest  in 
order  to  receive  individual 
disbursements  of  Article  7  assistance, 
we  do  not  agree  that  this  fact  is 
dispositive  of  whether  the  interest 
rebate  methodology  used  in  the  1993 
steel  cases  is  appropriate.  We  believe 
this  program  more  closely  resembles  the 
scenario  described  above  where  the 
government  agrees  to  pay  all  interest 
incurred  on  construction  loans  taken 
out  by  a  company  over  the  next  year  up 
to  a  specified  amount.  Because,  in  this 
case,  the  amoiuit  of  assistance  is 
calculated  by  reference  to  capital 
equipment  purchases  (sometiiing 
extraneous  to  the  interest  on  the  loan) 
and  the  reimbursements  do  not  relate  to 
particular  loans,  we  determine  that  the 
Article  7  assistance  should  be  treated  as 
a  grant. 

The  Department  has  in  past  cases 
classified  subsidies  according  to  their 
characteristics.  For  example,  in  the 
General  Issues  Appendix  (GIA)  attached 
to  the  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Steel 
Products  from  Austria.  58  FR  37217, 
37254  (July  9,  1993),  we  developed  a 
hierarchy  for  determining  whether  so- 
called  "hybrid  instruments"  should  be 
countervailed  according  to  our  loan, 
grant  or  equity  methodologies.  In  short, 
we  were  asking  whether  the  details  of 
particular  government  "contributions" 
made  them  more  like  a  loan,  a  grant  or 
an  equity  infusion.  Similarly,  when  a 
company  receives  a  grant,  we  look  to  the 
nature  of  the  grant  to  determine  whether 
the  grant  should  be  treated  as  recurring 
or  non-recurring.  In  these  reviews,  we 
have  undertaken  the  same  type  of 
analysis,  i.e.,  determining  an 
appropriate  calculation  methodology 
based  on  the  nature  of  the  subsidy  in 
question.  As  with  hybrid  instruments 
and  recurring/non-recurring  grants,  it  is 
appropriate  to  determine  which 
methodology  is  most  appropriate  based 
on  the  specific  facts  of  the  Article  7 
assistance.  Although  the  Article  7 
assistance  exhibits  characteristics  of 
both  an  interest  rebate  and  a  grant, 
based  on  an  overview  of  the  contract 
under  which  the  assistance  was 
provided,  we  determine  that  the  weight 
of  the  evidence  in  this  case  supports  our 
treatment  of  the  Article  7  assistance  as 
a  grant 


For  the  reasons  set  forth  in 
Magnesium  from  Canada,  we 
preliminarily  determine  that  the  grant 
provided  under  Article  7  was  non- 
recurring because  it  represented  a  one- 
time provision  of  funds.  (See  57  FR 
30946,  30949  Qulv  13. 1992)). 

We  calculated  the  benefit  fixim  the 
grant  received  by  NHQ  using  the 
company's  cost  of  long-term,  fixed-rate 
debt  as  the  discount  rate  and  our 
declining  balance  methodology, 
consistent  with  §  355.49  of  the  Proposed 
Regulations.  We  divided  that  portion  of 
the  benefit  allocated  to  the  POR  by 
NHQ's  total  sales  of  Canadian- 
manufactured  products.  (See  the 
Allocation  Methodology  section  below 
regarding  the  selection  of  the  allocation 
period.)  We  preliminarily  determine  the 
net  subsidy  to  be  6.16  percent  ad 
valorem  for  NHQ. 

n.  Programs  Preliminarily  Found  Not  To 
Be  Used 

We  examined  the  following  programs 
and  preliminarily  find  that  NHCI  did 
not  apply  for  or  receive  benefits  under 
the  following  programs  during  the  POR: 
St.  Lawrence  River  Environmental 
Technology  Development  Program, 
Program  for  Export  Market 
Development,  the  Export  Development 
Corporation,  Canada-Quebec  Subsidiary 
Agreement  on  the  Economic 
Development  of  the  Regions  of  Quebec, 
Opportunities  to  Stimulate  Technology 
Programs,  Development  Assistance 
Program,  Industrial  Feasibility  Study 
Assistance  Program,  Export  Promotion 
Assistance  Program,  Creation  of 
Scientific  Jobs  in  Industries,  Business 
Investment  Assistance  I^t)gram, 
Business  Financing  Program,  Research 
and  Innovation  Activities  Program, 
Export  Assistance  Program,  Energy 
Technologies  Development  Program, 
Financial  Assistance  Program  for 
Research  Formation  and  for  the 
Improvement  of  the  Recycling  Industry, 
and  Transportation  Research  and 
Development  Assistance  Program. 

Allocation  Methodology 

In  the  past,  the  Department  has  relied 
upon  information  from  the  U.S.  Internal 
Revenue  Service  on  the  industry- 
specific  average  useful  life  of  assets  in 
determining  the  allocation  period  for 
non-recurring  grant  benefits.  (See  GIA  at 
37226.)  However,  in  British  Steel  pic.  v. 
United  States,  879  F.  Supp.  1254  (QT 
1995)  (British  Steel),  the  U.S.  Court  of 
International  Trade  (the  Court)  ruled 
against  this  allocation  methodology.  In 
accordance  with  the  Court's  remand 
order,  the  Department  calculated  a 
company-specific  allocation  period  for 
non-recurring  subsidies  based  on  the 


average  useful  life  (AUL)  of  non- 
renewable physical  assets.  This  remand 
determination  was  affirmed  by  the  Court 
on  Jime  4,  1996  (BriUsh  Steel.  929  F. 
Supp.  426,  439  (CIT  1996)). 

Tne  Department  has  decided  to 
acquiesce  to  the  Court's  decision  and,  as 
such,  we  intend  in  all  futiire  cases  to 
determine  the  allocation  period  for  non- 
recurring subsidies  using  company- 
specific  AUL  data  where  reasonable  and 
practicable.  Specifically,  the 
Department  has  preliminarily 
determined  that  it  is  reasonable  and 
practicable  to  allocate  all  new  non- 
recurring subsidies  (i.e.,  subsidies  that 
have  not  yet  been  assigned  an  allocation 
period)  based  on  a  company-specific 
AUL.  However,  if  a  sul^idy  has  already 
been  countervailed  based  on  an 
allocation  period  established  in  an 
earlier  segment  of  the  proceeding,  it 
does  not  appear  reasonable  or 
practicable  to  reallocate  that  subsidy 
over  a  different  period  of  time.  In  other 
words,  since  the  countervailing  duty 
rate  in  earlier  segments  of  the 
proceeding  was  calculated  based  on  a 
certain  allocation  period  and  resulting 
benefit  stream,  redefining  the  allocation 
period  in  later  segments  of  the 
proceeding  would  entail  taking  the 
original  grant  amount  and  creating  an 
entirely  new  benefit  stream  for  that 
grant.  Such  a  practice  may  lead  to  an 
increase  or  decrease  in  the  amount 
coimtervailed  and,  thus,  would  result  in 
the  possibility  of  over-coimtervailing  or 
under-countervailing  the  actual  benefit 
The  Department  has  preliminarily 
determined  that  a  more  reasonable  and 
accurate  approach  is  to  continue  using 
the  allocation  period  first  assigned  to 
the  subsidy.  We  invite  the  parties  to 
comment  on  the  selection  of  this 
methodology  and  provide  any  other 
reasonable  and  practicable  approaches 
for  complying  with  the  Court's  ruling. 

In  the  current  reviews,  there  are  no 
new  non-recuning  grant  subsidies.  The 
non-recurring  grant  under  review  was 
provided  prior  to  the  POR;  the 
allocation  period  for  the  grant  was 
established  during  prior  segments  of 
these  proceedings.  Therefore,  for 
purposes  of  these  preliminary  results, 
the  Department  is  using  the  original 
allocation  period  assigned  to  the  grant 

Prdiminary  Resohs  of  Review 

We  preliminarily  determine  the  net 
subsidy  for  the  period  J^uary  1, 1993 
through  December  31, 1993,  to  be  7.13 
percent  ad  valorem. 

ff  the  final  results  of  these  reviews 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service  to 
assess  countervailing  duties  of  7.13 


IMI 
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percent  of  the  f.o.b.  invoice  price  on  all 
shipments  of  subject  merchandise  from 
Canada,  except  from  Timminco  Limited 
(which  was  excluded  from  the  order  in 
the  original  investigation). 

The  Department  also  intends  to 
instruct  the  U.S.  Customs  Service  to 
collect  a  cash  deposit  of  estimated 
countervailing  duties  of  7.13  percent  of 
the  f  o.b.  invoice  price  on  all  shipments 
of  the  subject  merchandise  from  Canada, 
except  from  Timminco  Limited  (which 
was  excluded  from  the  order  during  the 
original  investigation),  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  these 
reviews. 

Parties  to  these  proceedings  may 
request  disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  argument 
in  these  proceedings  are  requested  to 
submit  with  the  argiiment  (1)  a 
statement  of  the  issue,  and  (2)  a  brief 
summary  of  the  argument.  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  briefs 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38  (e). 

Representatives  of  parties  to  the 
proceedings  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceedings,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38(c),  are  due.  The  Department 
will  publish  the  final  results  of  these 
administrative  reviews,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  briefs  or  at  a 
hearing. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(aMl)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  355.22. 

Dated:  March  12. 1997. 
S.LaKi 


Acting  Assistant  Secretary  for  Import 

Administration. 

[FK  Doc  97-7359  Filed  3-21-97.  8:45  un) 


[C-428-823,  C-Z74-a03,  C-122-8Z7.  and 
C-307-814] 

Notice  Of  Initiation  of  Countervailing 
Duty  Investigations:  Steel  Wire  Rod 
from  Germany,  Trinidad  and  Tobago, 
Canada  and  Venezuela 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Coounerce. 
EFFECTIVE  DATE:  March  24.  1997. 
FOR  FURTHER  mFOHMATKM  CONTACT:  Roy 
A.  Malmrose  (Germany),  Vince  Kane 
(Trinidad  and  Tobago).  Robert  Boiling 
(Canada)  and  Chris  Cassel  (Venezuela), 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  3099,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-5414.  482-2815, 482-1386  and 
482-4847,  respectively. 

Initiatioii  of  Investigations 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effisctive  January  1, 
1995  (the  Act). 

The  Petition 

On  February  26, 1997,  the  Def>artment 
of  Commerce  (the  Department)  received 
a  petition  filed  in  proper  form  by 
Coimecticut  Steel  Corp.,  Co-Steel 
Ran  tan.  GS  Industries.  Inc.,  Keystone 
Steel  &  Wire  Co.,  North  Star  Steel  Texas, 
Inc.  and  Northwestern  Steel  and  Wire 
Co.  (the  petitioners),  six  U.S.  producers 
of  wire  rod.  Supplements  to  the 
petitions  were  filed  on  March  4,  10, 11, 
12,  13,  14,  17,  and  18,  1997. 

In  accordance  with  section  701(a)  of 
the  Act,  fwtitioners  allege  that 
manufactiirers,  producers,  or  exporters 
of  the  subject  merchandise  in  Germany, 
Trinidad  and  Tobago,  CflnaHa  and 
Venezuela  receive  coimtervailable 
subsidies. 

The  petitioners  state  that  they  have 
standing  to  file  the  petition  because  they 
are  interested  parties,  as  defined  under 
section  771(9)(C)  of  the  Act. 

Determination  of  Industry  Support  for 
the  Petition 

Section  702(bKl)of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  702(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 


portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

Section  77 1(4)( A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  supprort,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  account  for 
production  of  the  domestic  like  product. 
The  International  Trade  Commission 
(ITC),  which  is  responsible  for 
determining  whether  "the  domestic 
industry"  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry.  However,  while  both  the 
Department  and  the  FTC  must  apply  the 
same  statutory  definition  of  domestic 
like  product,  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
Although  this  may  result  in  different 
definitions  of  the  like  product,  such 
differences  do  not  render  the  decision  of 
either  agency  contrary  to  the  law.  ■ 

Section  771(10)  of  the  Act  defines 
domestic  like  product  as  "a  product  that 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  with, 
the  article  subject  to  an  investigation 
under  this  titie."  Thus,  the  reference 
point  from  which  the  like  product 
analysis  begins  is  "the  article  subject  to 
an  investigation,"  i.e.,  the  class  or  kind 
of  merchandise  to  be  investigated, 
which  normally  will  be  the  scope  as 
defined  in  the  petition. 

The  petition  refers  to  the  single 
domestic  like  product  defined  in  the 
"Scope  of  Investigation"  section,  above. 
The  Department  has  no  basis  on  the 
record  to  find  the  petition's  definition  of 
the  domestic  like  product  clearly 
inaccurate.  In  this  regard,  we  have 
found  no  basis  on  which  to  reject 
petitioners'  representations  that  there 
are  clear  dividing  lines,  in  terms  of 
characteristics  or  uses,  between  the 
product  under  investigation  on  the  one 
hand  and,  on  the  other  hand,  other 
carbon  and  alloy  coiled  steel  products. 
The  Department  has,  therefore,  adopted 
the  like  product  definition  set  forth  in 
the  petition.  In  this  case,  petitioners 
established  industry  support 
representing  approximately  75  percent 
of  the  production  of  the  domestic  like 
product. 


'  See  Algoma  Steel  Corp.  Ltd.  v.  United  States. 
686  F.  Supp.  639.  642-M  (OT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Class  Therefor  from  japan.  Final 
Determination,  Rescission  of  Investigation  and 
Partial  Dismissal  of  PeUtion.  56  FR  32376.  32380- 
81  (July  16. 1991). 
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On  March  12, 1997,  the  Department 
held  consultations  with  representatives 
of  the  Government  of  Canada  (GOC)  and 
the  Government  of  Quebec  (GOQ) 
pursuant  to  702(b)(4)(ii),  during  which 
they  submitted  certain  information  v«rith 
respect  to  indiistry  support  for  the 
petition  (See  March  18, 1997  memos  to 
the  file  regarding  these  consultations 
and  Consultations  section,  below).  On 
March  13, 1997.  SteIco  Inc.  (Stelco),  a 
producer  of  wire  rod  in  Canada,  alleged 
that  the  petition  covering  imports  from 
Canada  did  not  contain  information 
concerning  support  from  domestic 
coiled  bar  producers.  Stelco  argued  that 
domestic  bar  producers'  support  was 
necessary  because  petitioners'  March  4. 
1997.  submission  specifically  included 
"other  coiled  products  known  in  the 
industry  as  'bar.'  "  Accordingly,  Stelco 
argued  that  the  Department  should  poll 
the  industry  in  order  to  evaluate  the 
question  of  industry  support. 

The  Department  has  determined  that 
the  petition  contained  adequate 
evidence  of  sufficient  industry  support 
and  that  polling  is  therefore 
uimecessary.  Petitioners  established 
industry  support  representing 
approximately  75  percent  of  the 
production  of  the  domestic  like  product, 
which  percentage  includes  the  coiled 
bar.  The  GOC,  GOQ  and  Stelco  did  not 
allege  and  have  not  demonstrated  that 
coiled  bar  is  a  separate  domestic  like 
product  requiring  a  separate 
determination  as  to  industry  support. 
Further,  we  note  that  both  the  American 
Iron  and  Steel  Institute  and  HTSUS 
statistics  treat  coiled  bars  and  coiled 
rods  as  one  category.  Because  it  is 
reasonable  to  find  a  single  domestic  like 
product  for  purposes  of  evaluating 
industry  support  in  these 
circumstances,  petitioners  are  well 
within  the  statutory  requirements  for 
industry  support--both  among  all 
producers  and  among  producers 
expressing  an  opinion — for  the  single 
like  product  covered  by  the  petition. 
Finally,  the  Department  notes  that  the 
inclusion  or  exclusion  in  industry 
support  calculations  of  "tire  cord"  wire 
rod—which  is  excluded  from  the  scope 
of  these  proceedings — does  not 
materially  affect  petitioners' 
approximate  support  level  of  75  percent 
(see  Antidumping  Initiation  Checklist, 
dated  March  18, 1997,  and  found  in  the 
official  file  in  Room  B-099). 
Accordingly,  the  Department 
determines  that  the  petition  is  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  732(b)(1)  of  the 
Act 


Injury  Test 

Because  Germany,  Trinidad  and 
Tobago,  Canada  and  Venezuela  are 
"Subsidies  Agreement  Countries" 
within  the  meaning  of  section  701(b)  of 
the  Act,  Title  VII  of  the  Act  applies  to 
this  investigation.  Accordingly,  the  U.S. 
International  Trade  Commission  (ITC) 
must  determine  whether  imports  of  the 
subject  merchandise  from  Germany. 
Trinidad  and  Tobago,  Canada  and 
Venezuela  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

Consultations 

Pursuant  to  Section  702(b)(4)(AKii}  of 
the  Act.  the  Department  invited 
representatives  of  the  relevant  foreign 
governments  for  consultations  with 
respect  to  the  petitions  filed.  On  March 
12. 13  and  17.  consultations  were  held 
with  representatives  frtim  Canada; 
Trinidad  and  Tobago;  and  the  European 
Commission  (EC)  and  Germany, 
respectively.  On  March  14  and  17, 1997, 
we  received  submissions  bova  the  GOQ 
and  the  GOC. 

Scope  of  the  Investigation 

The  products  covered  by  these 
investigations  are  certain  hot-rolled 
carbon  steel  and  alloy  steel  products,  in 
coils,  of  approximately  round  cross 
section,  between  5.00  mm  (0.20  inch) 
and  19.0  mm  (0.75  inch),  inclusive,  in 
solid  cross-sectional  diameter. 
Specifically  excluded  are  steel  products 
possessing  the  above  noted  physical 
characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  Stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  (e) 
bee  machining  steel  that  contains  by 
weight  0.03  percent  or  more  of  lead, 
0.05  percent  or  more  of  bismuth.  0.08 
percent  or  more  of  sulfur,  more  than  0.4 
percent  of  phosphorus,  more  than  0.05 
percent  of  selenium,  and/or  more  than 
0.01  f>ercent  of  tellurium;  or  (f)  concrete 
reinforcing  bars  and  rods. 

The  following  products  are  also 
excluded  frtim  the  scop>e  of  these 
investigations: 

•  Coiled  products  5.50  mm  or  less  in 
true  diameter  with  an  average  partial 
decarburization  per  coil  of  no  more  than 
70  microns  in  depth,  no  inclusions 
greater  than  20  microns,  containing  by 
weight  the  following:  Carbon  greater 
than  or  equal  to  0.68  percent;  aluminum 
less  than  or  equal  to  0.005  percent; 
phosphorous  plus  sulfur  less  than  or 
equal  to  0.040  percent;  maximum 
combined  copper,  nickel  and  chromium 
content  of  0.13  percent;  and  nitrogen 
less  than  or  equal  to  0.006  percent.  This 
product  is  commonly  referred  to  as 
"Tire  Cord  Wire  Rod." 


•  Coiled  products  7.9  to  18  mm  in 
diameter,  with  a  partial  decarburization 
of  75  microns  or  less  in  depth  and 
seams  no  more  than  75  microns  in 
depth;  containing  0.48  to  0.73  percent 
carbon  by  weight  This  product  is 
commonly  referred  to  as  "Valve  Spring 
Quality  Wire  Rod." 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3000,  7213.91.4500. 
7213.91.6000.  7213.99.0030, 
7213.99.0090.  7227.20.0000,  and 
7227.90.6050  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
these  investigations  is  dispositive. 

Allegation  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 
under  section  701(a).  and  (2)  is 
accompanied  by  information  reasonably 
available  to  petitioners  supporting  the 
allegations. 

Initiation  of  Countervailing  Duty 
Investigations 

The  Department  has  examined  the 
petitions  on  wire  rod  from  Germany. 
Trinidad  and  Tobago,  Canada  and 
Venezuela  and  found  that  it  complies 
with  the  requirements  of  section  702(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  702(b)  of  the  Act,  we  are 
initiating  countervailing  duty 
investigations  to  determine  whether 
manufacturers,  producers,  or  exporters 
of  wire  rod  from  these  countries  receive 
subsidies. 

A.  Germany 

Petitioners  have  made  specific 
subsidy  allegations  with  respect  to  two 
German  wire  rod  producers:  Saarstahl 
and  Hamburger  Stahlwerke  (HSW).  We 
arp  including  in  our  investigation  the 
following  programs  alleged  in  the 
petition  to  have  provided  subsidies  to 
producers  of  the  subject  merchandise  in 
Germany: 

1.  Saarstahl  Debt  Forgiveness 

2.  Assumption  of  Saarstahl's 
Guaranteed  Debt 

3.  Saarstahl's  Private  Bank  Debt 
Forgiveness/Assurances  of  Liquidity 
Provided  to  Private  Banks 

4.  Post-Bankuptcy  Assistance  to 
Saarstahl 

5.  Worker  Assistance  under  Article  56  of 
the  European  Coal  and  Steel 
Community 

6.  1964  Assistance  to  HSW 

7.  1984  State  Aid  to  HSW 


13868 


Federal  Register  /  Vol.  62.  No.  56  /  Monday,  March  24,  1997  /  Notices 


Federal  Regutsr  /  Vol.  62»  No.  56  /  Monday.  March  24,  1997  /  Notices 


13869 


8.  1984  Loan  Guarantee  to  HSW 

9.  1994  Assistance  to  HSW 

We  note  that  the  EC  has  ordered 
repayment  of  the  1994  assistance  to 
HSW.  ConsulUtions  with 
representatives  of  the  EC  indicate  that 
the  assistance  is  being  repaid,  regardless 
of  the  fact  that  the  EC  decision  is  under 
appeal.  We  intend  to  look  into  this 
possibility. 

Petitioners  allege  that  Saarstahl  was 
uncreditworthy  from  1986  to  present, 
and  in  prior  years  if  the  IDepartment 
should  deem  such  years  relevant 
However,  petitioners  only  allege  non- 
recurring countervailable  subsidies  in 
1989  and  1993-1996.  Therefore,  we  will 
only  examine  Saarstahl 's 
creditworthiness  in  these  years. 

Petitioners  also  allege  that  Saarstahl 
was  unequityworthy  from  1986  to 
present,  and  in  prior  years  if  the 
Department  should  deem  such  years 
relevant.  However,  petitioners  provide 
no  information  that  Saarstahl  received 
equity  infusions  in  the  relevant  years. 
Therefore,  we  will  not  examine 
Saarstahl 's  equityworthiness  in  our 
investigation. 

Petitioners  allege  that  HSW  was 
uncreditworthy  and  unequityworthy 
from  1984  to  1994.  However,  petitioners 
only  allege  non-recurring 
countervailable  subsidies  in  1984  and 
1994.  For  those  years  in  which  non- 
recurring subsidies  were  not  alleged  we 
will  not  examine  HSW's 
creditworthiness  and  equityworthiness. 

B.  Trinidad  and  Tobago 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided  subsidies  to 
producers  of  the  subject  merchandise  in 
Trinidad  and  Tobago: 

1.  Government  Equity  Infusions  in  the 
Iron  and  Steel  Corporation  of 
Trinidad  and  Tobago  (ISCOTT)  over 
the  Period  1983  though  1990  for 
Investment  in  Plant,  Loss  Coverage, 
Debt  Service,  or  Other  Purposes 

2.  Ongoing  Government  Support  of 
ISCOTT  from  1989-1994 

During  this  period  ISCOTT's  assets 
were  leased  by  a  private  company, 
Caribbean  Ispat,  Ltd.  (Ispat).  Information 
provided  by  petitioners  indicates  that 
the  government  of  Trinidad  and  Tobago 
assumed  the  debt  incurred  by  ISCOTT 
prior  to  the  lease.  We  intend  to 
investigate  the  assumption  of  debt  and 
any  other  ongoing  support  to  the 
production  of  wire  rod  during  the 
leasing  period. 

3.  Preferential  Natural  Gas  Prices 

4.  Preferential  Electricity  Rates 

5.  Loan  Guarantee  from  the  Trinidad 
and  Tobago  Electric  Commission 


6.  Preferential  Terms  for  the  Point  Lisas 
Lease 

7.  Tax  Credits  for  Exports 

8.  Export  Promotion  Allowance  for  Tax 
Purposes 

9.  Corporate  Tax  Exemption  under  the 
Fiscal  Incentives  Act 

10.  Import  Duty  Concessions  under 
Section  56  of  the  Customs  Act 
Petitioners  have  alleged  that  ISCOTT 

was  uncreditworthy  and 
unequityworthy  during  the  years  1980- 
1995.  We  are  not  investigating 
creditworthiness  or  equityworthiness  in 
the  years  prior  to  1983.  In  Carbon  Steel 
Wire  Rod  From  Trinidad  and  Tobago: 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  (49  FR  480,  January  4,  1984) 
(1984  final),  we  determined  that 
investments  in,  and  loans  to  the 
company  were  on  terms  consistent  with 
commercial  considerations.  Petitioners 
have  not  provided  any  new  evidence  to 
lead  us  to  change  our  previous 
determination.  With  respect  to  the 
period  1983  to  1990,  we  will  investigate 
whether  ISCOTT  was  creditworthy  or 
equityworthy  during  the  years  in  which 
petitioners  have  alleged  non-recurring 
countervailable  subsidies. 

We  are  not  including  in  our 
investigation  the  following  programs 
alleged  to  be  benefitting  the  production 
of  the  subject  merchandise  in  Trinidad 
and  Tobago: 

1.  ISCOTT's  Rent-Free  Use  of  a  Dock 
Facility 

In  1984,  the  Department  determined 
that  ISCOTT's  rent-free  use  of  a  dock 
facility  was  countervailable.  Press 
reports  filed  with  the  petition  indicate 
that  Ispat  has  been  paying  a  rental  fee 
for  this  facility.  (See  petition  Exhibit  9 
B-7.)  Petitioners  assume  that  this  rental 
fee  is  preferential  but  offer  no  support 
for  their  assumption.  Therefore,  we  are 
not  including  this  program  in  our 
investigation. 

2.  Exemption  From  the  Value  Added 
Tax  (VAT) 

Petitioners  allege  that  companies 
exporting  at  least  80  percent  of 
production  may  receive  an  exemption 
frtim  the  VAT  on  manufacturing  inputs. 
Because  exemptions  frt>m  VAT  or 
rebates  of  VAT  paid  on  inputs  used  to 
produce  for  export  are  regarded  as 
permissible,  we  are  not  including  this 
program  in  our  investigation. 

3.  Trinidad  and  Tobago  Free  Trade 
Zones 

The  petition  dociunents  the  existence 
of  five  trade  zones  in  Trinidad  and 
Tobago  established  under  the  Free 
Trade  Zones  (Amendment)  Act  of  1995. 


Certain  of  the  benefits  available  to 
companies  within  the  zones  appear  to 
be  countervailable.  However,  as 
described  in  the  petition,  Ispat's  plant  is 
adjacent  to,  and  not  within,  the 
designated  free  zone:  therefore 
petitioners  have  not  demonstrated  that 
it  is  eligible  for  these  benefits. 

C.  Canada 

Petitioners  have  made  specific 
subsidy  allegations  with  respect  to  only 
one  Canadian  wire  rod  producer: 
Sidbec-Dosco,  Inc.  We  are  including  in 
our  investigation  the  following 
programs  alleged  in  the  petition  to  have 
provided  subsidies  to  producers  of  the 
subject  merchandise  in  Canada: 

1.  1982  Assistance  to  Sidbec-Dosco 

2.  Assistance  to  Reduce  Sidbec-Dosco's 
Accumulated  Deficit  during  the 
period  1984  to  1986 

3.  Sidbec-Dosco  Debt-to-Equity 
Conversion  in  1987 

4.  Sidbec  Dosco  Debt-to-Equity 
Conversion  in  1988 

5.  1987  Grant  to  Sidbec-Dosco 
Petitioners  allege  that  Sidbec-Dosco 

was  UAcreditworthy  during  the  years 
1977-1988.  We  will  investigate  the 
creditworthiness  of  Sidbec-Dosco  in 
1982  and  1984-1988.  These  are  the 
years  in  which  we  will  be  investigating 
the  receipt  of  non-recurring  subsidies. 

We  are  not  including  in  our 
investigation  at  this  time  the  following 
program  alleged  to  be  benefitting 
producers  of  the  subject  merchandise  in 
Canada: 

Assistance  Prior  to  1982 

Petitioners  allege  that  Sidbec-Dosco 
received  some  form  of  assistance  prior 
to  1982.  In  addition,  petitioners  allege 
that  Sidbec-Dosco  was  uncreditworthy 
and  unequityworthy  during  this  period. 
Although  we  found  sufficient  evidence 
to  investigate  whether  Sidbec-Dosco 
was  subsidized  in  1982  (see  the  program 
listed  under  item  (1)  above],  for 
assistance  which  may  have  been 
provided  earlier,  petitioners  only  cite  to 
a  1982  news  article  which  states  that 
Sidbec-Dosco  had  been  provided  a 
certain  amount  of  funds  from  either  the 
GOC  or  GOQ  since  Sidbec-Dosco's 
inception.  Sidbec-Dosco  was  founded  in 
1964,  and  petitioners  provided  no 
evidence  or  indication  of  when  during 
the  1964  to  1982  period  these  other 
funds  may  have  been  provided  to  the 
company.  In  particular,  petitioners 
provided  no  evidence  that  any  of  these 
funds — whatever  their  precise  nature 
might  be — were  provided  to  Sidbec- 
Dosco  during  or  after  1977.  i.e.,  the 
allocation  period  captured  by 
petitioners'  allegation  of  a  company- 


specific  20  years  average  useful  life  of 
assets  for  Sidbec-Dosco.  Consequently, 
we  do  not  have  sufficient  information  to 
initiate  an  investigation  of  a  specific 
program  based  on  this  allegation  of 
assistance. 

D.  Venezuela 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided  subsidies  to 
producers  of  the  subject  merchandise  in 
Venezuela: 

1.  Govenwnent  Equity  Infusions  in 
SnXDRin  1977,  1978.  1981.  1982  and 
1983 

2.  Government  Conversion  ofSIDOR's 
Debt  to  Equity  in  1981,  1986,  1989 
and  1992 

3.  Government  Guarantees  ofSIDOR's 
Private  Debt  in  1987  and  1988 

4.  1990  Government  Loan  to  SIDOR 

5.  Government  Provision  of  Iron  Ore  for 
less  than  Adequate  Remuneration 

6.  Preferential  Tax  Incentives  Under 
Decree  1477 

Petitioners  also  allege  that  SIDOR  was 
imcreditworthy  in  the  following  years: 
1977.  1978,  1981-1983, 1986-1990  and 
1992.  We  will  investigate  SIDOR's 
creditworthiness  in  each  of  these  years 
because  these  are  the  years  in  which  we 
will  be  investigating  either  government 
equity  infusions,  loans  or  loan 
guarantees. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
702(b)(4)(A)(i)  of  the  Act,  copies  of  the 
public  version  of  the  petitions  have 
been  provided  to  the  representatives  of 
Germany,  Trinidad  and  Tobago,  Canada 
and  Venezuela.  We  will  attempt  to 
provide  copies  of  the  public  version  of 
the  petitions  to  all  the  exporters  named 
in  the  petition. 

rrc  Notification 

Pursuant  to  section  702(d)  of  the  Act. 
we  have  notified  the  ITC  of  these 
initiations. 

Preliminary  Determination  by  the  ITC 

The  rrc  will  determine  by  April  14, 
1997.  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  materially 
injured,  or  is  threatened  with  material 
injury,  by  reason  of  imports  from 
Germany,  Trinidad  and  Tobago.  Canada 
and  Venezuela  of  wire  rod.  Any  ITC 
determination  which  is  n^ative  will 
result  in  the  investigations  being 
terminated;  otherwise,  the 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
Section  702(c)(2)  of  the  Act 


Dated:  March  18, 1997. 
RoiMrt  S.  LaRuM. 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-7356  Filed  »-21-fl7;  8:45  am) 
BHJJNQ  CODE  »ie-0«-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Collection:  Comment 

ROQUOSt 

March  19, 1997. 
ACTION:  Notice. 

summary:  The  Corporation  for  National 
and  Community  Service  (CNCS).  as  part 
of  its  continuing  eBoit  to  reduce 
paperworic  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3508(c)(2)(A)).  This 
program  helps  to  ensvire  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirement  on  respondents  can  be 
properly  assessed.  CurrenUy,  the 
Corporation  for  National  and 
Community  Service  is  soliciting 
comments  concerning  its  proposed 
Evaluation  Information  System  (EIS) 
Form  for  Learn  and  Serve  America: 
School  and  Community-Based 
Programs. 

Copies  of  the  information  collection 
requests  can  be  obtained  by  contacting 
the  office  listed  below  in  the  address 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  on  or  before  May  19, 
1997.  The  Corporation  for  National  and 
Community  Service  is  particxUarly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
'collection  of  information  is  necessary 

for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  moII  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 


•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Lecun 
and  Serve  America.  Attn:  Brad  Lewis. 
Program  Officer,  Corporation  for 
National  and  Community  Service,  1201 
New  YoA  Ave..  NW.,  Washington.  DC 
20525. 

FOR  FURTHER  MFORMATKM  CONTACT:  Brad 
Lewis.  (202)  606-5000,  ext  113. 

SUPPLBIBfTARY  MFORMATKM: 

I.  Background 

The  Office  of  Evaluation  has  engaged 
Brandeis  University  and  Abt  Associates 
to  do  qualitative  evaluations  on  Learn 
and  SOTve  America:  School  and 
Community-based  Programs.  Additional 
information  regarding  quantitative 
descriptive  data  on  programs  needs  to 
be  soi^ht  to  provide  a  complete 
overview  of  program  success. 

n.  Cunent  Action 

The  Office  of  Evaluation  plans  to 
distribute,  through  the  mail,  the 
Evaluation  Information  System  (EIS) 
forms  to  recipients  of  Laam  and  Serve 
America:  School  and  Community-Based 
grants.  The  EIS  forms  will  collect 
grantee  and  sub-grantee  information  for 
the  purpose  of  maintaining  records  and 
disseminating  grant/program 
information  to  several  audiences.  The 
Corporation  for  National  and 
Community  Service  seeks  approval  of  a 
new  form  to  evaluate  the  impact  of  the 
program  on  student  participants. 

Type  of  Review:  New. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Evaluation  Information  System 
Form. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Grantees  and  sub- 
grantee  recipients  only. 

Total  Respondents:  200. 

Frequency:  Annual. 

Average  Time  Per  Response:  1  hour. 

Estimated  Total  Burden  Hours:  200 
hrs. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 
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Dated:  March  19,  1997. 
Marilyn  Smith, 

Director,  Learn  and  Serve  America. 
(FR  Doc.  97-7339  Filed  3-21-97;  8:45  am) 

BlUJNa  COOE  8060-2S-P 


DEPARTMEffT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  United  States  Air  Force, 
Department  of  Defense. 
ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  associated  forms: 
Department  of  Defense/United  States 
Air  Force  USAF  Military  Aircraft 
Overflight  Study. 

Type  of  Request:  New  collection. 
Number  of  Respondents:  1,500. 
Responses  Per  Respondent:  1. 
Annual  Responses:  1,500. 
Average  Burden  Per  Response:  10 
minutes. 
Annual  Burden  Hours:  250. 
Needs  and  Uses:  This  collection  of 
information  is  necessary  to  obtain 
acoustical  noise  date  and  visitor  survey 
data,  to  estimate  a  dose-response 
relationship  between  sounds  from 
military  aircraft  overflights  and  effects 
(reactions)  on  visitors  to  National  Parit 
Service  (NFS)  areas.  Concurrent  with 
the  on-site  interviews,  sound  recordings 
of  the  exposure  to  aircraft  overflights 
will  be  taken  to  determine  the  "noise 
dose"  experience  by  each  visitor.  A 
minimum  of  300  visitors  and  a 
maximum  of  500  visitors  will  be. 
surveyed  at  each  of  three  potential  sites 
over  a  period  of  4-5  days  at  each  site. 
This  study  builds  upon  research 
conducted  by  the  NFS  to  examine  the 
dose-response  relationship  between 
sightseeing  aircraft  overflights  and  NFS 
visitor  reactions.  Because  of  the 
different  characteristics  of  sounds  from 
military  aircraft,  the  dose-response 
relationship  for  military  aircraft 
overflights  may  be  quite  different  from 
the  relationship  developed  for 
sightseeing  aircraft 

Affected  Public:  Individuals  or 
households. 
Frequency:  One  time. 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 


information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  OfBcer 
for  DoD,  Room  10236.  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  March  18. 1997. 
Patricia  I.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  97-7285  Filed  3-21-97;  8:45  am] 

BNJJNGCOOE  5000  0*  M 


Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAiMPUS); 
Specialized  Treatment  Services  (STS) 
Program 

AQENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice. 


SUMMARY:  This  notice  is  to  advise 
interested  parties  that  Keesler  Medical 
Center  has  been  designated  as  a 
Regional  Specialized  Treatment 
Services  (STS)  Facility  for  Cardiac 
Surgery  for  TRICARE  Region  4.  This 
designation  covers  the  following 
Diagnosis  Related  Groups: 
104 — Cardiac  valve  procedure  with 

cardiac  cath 
105 — Cardiac  valve  procedure  without 

cardiac  cath 
106 — Coronary  bypass  with  cardiac  cath 
107 — Coronary  bypass  without  cardiac 

cath 
108 — Other  cardiothoracic  procedures 
110 — ^Major  cardiovascular  procedures 

with  cardiac  cath 
111 — Major  cardiovascidar  procedures 

without  cardiac  cath 
112 — Fercutaneous  cardiovascular 

procedures 
124 — Circulatory  diseases  except  acute 
myocardial  infarction,  with  cardiac 
cath  and  complex  diagnoses 
125— Circulatory  diseases  except  acute 
myocardial  infarction,  with  cardiac 
cath  without  complex  diagnoses 
Travel  and  lodging  for  the  patient 
and,  if  stated  to  be  medically  necessary 
by  a  referring  physician,  for  one 
nonmedical  attendant,  will  be 
reimbursed  by  Keesler  Medical  Center 
in  accordance  with  the  provisions  of  the 
Joint  Federal  Travel  Regulation.  All  DoD 
beneficiaries  who  reside  in  the  Regional 
STS  Catchment  Area  for  TRICARE 
Region  4  must  be  evaluated  by  Keesler 
Medical  Center  before  receiving 
CHAMFUS  cost  sharing  for  procedures 


that  fall  under  the  above  Diagnosis 
Related  Groups.  Evaluation  in  person  is 
preferred,  and  travel  and  lodging 
expenses  for  the  evaluation  will  be 
reimbursed  as  stated  above.  It  is 
possible  to  conduct  the  evaluation 
telephonically  if  the  patient  is  unable  to 
travel  to  Keesler  Medical  Center,  ff  the 
procedure  caxuiot  be  performed  at 
Keesler  Medical  Center,  the  facility  will 
provide  a  medical  necessity  review  in 
order  to  support  issuance  of  a 
Nonavailability  Statement. 

The  Regional  STS  Catchment  Area 
covering  TRICARE  Region  4  is  defined 
by  zip  code  in  the  Defense  Medical 
Information  System  STS  Facilities 
Catchment  Area  Directory.  The 
Catchment  Area  includes  zip  codes 
within  TRICARE  Region  4  that  fall 
within  a  200  mile  radius  of  Keesler 
Medical  Center. 

EFFECTIVE  DATE:  June  1, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lieutenant  Colonel  Ellen  Lewis.  Keesler 
Medical  Center,  at  (601)  377-9627,  or 
Captain  Margaret  Orcutt,  OSD  (Health 
AfEairs).  at  (703)  695-6800. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
93-27050,  appearing  in  the  Federal 
Register  on  November  5, 1993  (Vol.  58, 
FR  58995-58964),  the  final  rule  on  the 
STS  Program  was  published.  Included 
in  the  final  rule  was  a  provision  that  a 
notice  of  all  military  and  civilian  STS 
bcilities  be  published  in  the  Federal 
Register  annually. 

Dated:  March  19. 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  97-7328  Filed  a-21^7;  8:45  am] 
BHXMQ  CODE  6O0O-O4-M 


Defense  Intelligence  Agency,  Sdentmc 
Advisory  Board  Closed  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 


SUMMARY:  Purauant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 

DATES:  April  18, 1997  (800  am  to  1600 
pm). 

ADDRESSES:  The  Defense  Intelligence 
Agency.  Boiling  AFB,  Washington,  D.C. 
2034Q-5100. 

FOR  FURTHER  MFORMATION  CONTACT:  Ma) 

Michael  W.  Lamb,  USAF,  Executive 
Secretariat,  DIA  Scientific  Advisory 


Board,  Washington,  D.C.  20340-1328 
(202) 231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  disciission  of 
classified  information  as  defined  in 
Section  552b(c)(I),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Bocird  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  March  18, 1997. 
L.M.  Bynam, 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-7286  Filed  3-21-97;  8:45  am] 
BIUJNQ  COOE  300IMM-M 


National  Defenaa  Panel;  Notica  of 
Meeting 


This  notice  sets  forth  the 
schedule  and  siunmary  agenda  for  the 
meeting  of  the  National  Defense  Panel 
on  April  1  and  2, 1997.  In  accordance 
with  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  Public  Law 
No.  92-463,  as  amended  [5  U.S.C.  App. 
n,  (1982)1,  it  has  been  determined  that 
this  National  Defense  Panel  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982),  and  that  accoidingly 
this  meeting  will  be  closed  to  the  public 
in  order  for  the  Panel  to  discuss 
classified  material. 
DATES:  April  1  and  2, 1997. 
ADDRESSES:  Suite  504, 1931  Jefferson 
Davis  Hwy.,  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION:  The 
National  Defense  Panel  (NDP)  was 
established  on  January  14, 1997  in 
accordance  with  the  Military  Force 
Structure  Review  Act  of  1996,  Public 
Law  104-201.  The  mission  of  the  NDP 
is  to  provide  the  Secretary  of  Defense 
and  Congress  with  an  independent,  non- 
partisan assessment  of  the  Secretary's 
Quadrennial  Defense  Review  (QDR)  and 
an  Alternative  Force  Structure  Analysis 
to  meet  the  national  security  challenges 
of  the  twenty-first  Century. 

Proposed  Schedule  and  Agenda 

The  National  Defense  Panel  will  meet 
in  closed  session  from  8:30  a.m.  until 
5:00  p.m.  on  April  1  and  2, 1997.  The 
Panel  will  be  presented  classified 
briefings  on  the  Deep  Attack  Weapons 
Mix  Study  and  its  potential  impact  of 
military  investment  strategy.  They  will 
also  discuss  the  DoD  response  to 
recommendations  on  areas  of  further 
study  in  the  QDR.  These  discussions  are 
based  upon  classified  information 
provided  by  the  DoD  QDR  Integration 
Panel. 


FOR  FURTHER  INFORMATION:  Please 
contact  the  National  Defense  Panel  at 
(703) 697-5136. 

Dated:  March  18, 1997. 
LmM.  Bynim, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  ofD^nse. 
(FR  Doc.  97-7287  Filed  3-21-97;  8:45  am] 

BILLMQ  COOE  BOOO  0<  M 


Group  of  Advisors  1o  the  National 
Security  Education  Board  Meeting 

AOaiCY:  Office  of  the  Assistant 

Secretary  of  Defense,  Strategy  and 

Requirements. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Group  of 
Advisors  to  the  National  Security 
Education  Board.  The  purpoae  of  the 
meeting  is  to  review  and  make 
recommendations  to  the  Board 
concerning  requirements  established  by 
the  David  L.  Boren  National  Security 
Education  Act,  Title  Vm  of  Public  Law 
102-183,  as  amended. 
DATES:  April  8, 1997. 
ADDRESSES:  La  Posada  de  Santa  Fe,  330 
East  Palace  Avenue,  Santa  Fe,  New 
Mexico  87501. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Edmond  J.  Collier,  Deputy  Director, 
National  Security  Education  Program, 
1101  Wilson  Boulevard,  Suite  1210, 
Rosslyn  P.O.  Box  20010,  Arlington, 
Virginia  22209-2248;  (703)  696-1991. 
Electronic  mail  address: 
colliei^nsep.policy.osd.mil 
SUPPLEMENTARY  INFORMATION:  The  Group 
of  Advisors  meeting  is  open  to  the 
public. 

Dated:  March  18, 1997. 
L.M.  BjPDum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-7284  Filed  3-21-97;  8:45  am) 
BHJJNQ  OOOE  SOOIMK-M 


Defense  Science  Board  1997  Summer 
Study  Task  Force  on  DoO  Responses 
to  Transnational  Threats 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
1997  Summer  Study  Task  Force  on  DoD 
Responses  to  Transnational  Threats  %vill 
meet  in  closed  session  on  April  1-2, 
1997  at  the  Institute  for  E>efense 
Analyses.  Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 


Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  force  will  provide  an 
assessment  of  the  DoD  posture  and 
recommend  actions  to  improve  this 
posture.  Specifically,  review  the 
legislation,  executive  orders,  prior 
studies  and  current  activities  of  the 
government,  identify  the  variety  of 
threats  which  should  be  addressed  by 
the  Department,  assess  the  nation's 
vulnerability  to  these  threats,  examine 
the  DoD  capabilities  for  playing  its 
proper  role  in  response,  identify 
available  and  potential  technologies 
which  may  be  applic^le  for  enhancing 
the  protection  of  US  Armed  Forces,  and 
recommend  actions  by  the  Department 
to  position  itself  properly  for  this  set  of 
problems. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C 
App.  n  (1994)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings 
concern  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1994),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Dated:  March  19. 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-7329  FUed  3-21-97;  8:45  am] 

BlUMe  OOOE  SOOe-04-M 


Defense  Sciertce  Board  Task  Force  on 
Innovative  Support  Structure,  Ptiase  N 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Innovative  Support 
Structuure,  Phase  11  will  meet  in  closed 
session  on  April  2, 1997  at  the 
Pentagon,  Arlington,  Viiginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  participate  in  an 
advisory  capacity  to  the  Infrastructure 
Panel  Chairman,  Quadrennial  Defense 
Review,  and  provide  appropriate 
analysis  and  inputs  to  the  Infrastructure 
Panel  deliberations. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1994)).  it  has  been  determined  _ 
that  this  DSB  Task  Force  meeting 


IMI 
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concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1994),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  March  19, 1997. 
L.M.  Bjmuin. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  97-7330  Filed  3-21-97;  8:45  am] 
BIUJNGCOOE  S00O-O4-M 


Defense  Science  Board  Task  Force  on 
Underground  Facilities 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Underground  Facilities 
will  meet  in  closed  session  on  April  30- 
May  2, 1997  at  Defense  Special 
Weapons  Agency.  Nuclear  Test  Site,  Las 
Vegas,  Nevada. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  afiect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  address  the  threat  to 
U.S.  interests  posed  by  the  growth  of 
underground  facilities  in  unfriendly 
nations.  The  Task  Force  should 
investigate  technologies  and  techniques 
to  meet  the  international  security  and 
military  strategy  challenges  posed  by 
these  facilities. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1994)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1994),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  March  19. 1997. 
L.M.  Bynnm, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  97-7331  Filed  3-21-97;  8:45  am] 
MJJNQ  CODE  S(MMMM-M 


Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS) 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  conference. 

8UMMAHY:  Pursuant  to  Public  Law  92- 
463,  as  amended,  notice  is  hereby  given 
on  a  forthcoming  meeting  of  the  Defense 
Advisory  Committee  on  Women  in  the 
Services  (DACOWFTS).  The  purpose  of 
DACOWTTS  is  to  advise  the  Secretary  of 
Defense  on  matters  relating  to  women  in 


the  Services.  The  Committee  meets 

semiannually. 

DATES:  April  8-13. 1997  (Summarized 

agenda  follows). 

ADDRESSES:  Washington  Dulles  Airport 
Hilton.  13869  Park  Center  Road. 
Hemdon.  VA  22071,  Phone  Number: 
(703) 478-2900. 

AGENDA:  Sessions  will  be  conducted 
daily  and  will  be  open  to  the  public 
where  indicated  on  the  attached  notice. 
The  agenda  will  include  the  following: 

Tuesday,  April  8.  1997 

General  Conference  Registration 
New  Member  Orientation  (New 
Members  Only — Rules  &  Procedures) 

Wednesday.  April  9,  1997 

General  Conference  Registration 
Field  Trip  (New  Members  &  Escorts 

only) 
OSD  Social  (Paid  Registered  Conference 

Participants  only) 
Executive  Committee  Meeting 

(Executive  Committee  Only — 

Administrative  Procedures) 

Thursday,  April  10,  1997 

Opening  Ceremony /General  Business 

Session  (Open  to  Public) 
OSD  Official  Luncheon  (Invited  Guests 

only) 
Joint  Subcommittee  Session  (Open  to 

Public) 
Subcommittee  Session  (Open  to  Public) 

Friday.  April  11.  1997 

Joint  Subconunittee  Session  (Open  to 

PubUc) 
Subconunittee  Session  (Open  to  Public) 
Luncheon  (Paid  Registered  Conference 

Participants  only) 
Subcommittee  Sessions  (Open  to  Public) 
Executive  Committee  Meeting 

(Executive  Committee  Only — 

Administrative  Procedures) 
OSD  Reception  and  Dinner  (Invited 

Guests  only) 

Saturday.  April  12,  1997 

Subcommittee  Sessions  (Open  to  Public) 
Tri-Committee  Review  (Open  to  Public) 
Executive  Committee  Rules  and 

Procedures  (Executive  Committee 

only) 

Sunday,  April  13,1997 

Final  Review  (Open  to  Public) 
Closing  Session  (Open  to  Public) 
FOR  FURTHER  MFORMATKM  CONTACT: 
Lieutenant  Colonel  Kay  Troutt,  USAF  or 
CDR  Deborah  R.  Goodwin,  USN, 
DACOWITS  and  Military  Women 
Matters.  OASD  (Force  Management 
Policy),  4000  Defense  Pentagon.  Room 
3D769,  Washington,  DC  20301-4000; 
Telephone  (703)  697-2122. 


SUPPLEMENTARY  INFORMATKM:  The 
following  rules  and  regulations  will 
govern  the  participation  by  memt>ers  of 
the  public  at  the  conference: 

(1)  Members  of  the  public  will  not  be 
permitted  to  attend  the  OSD  Luncheon, 
OSD  Reception  and  Dinner  and  Field 
Trip. 

(2)  The  Opening  Session/Business 
Session,  all  subcommittee  sessions  and 
the  closing  session  will  be  open  to  the 
public.   ■ 

(3)  Interested  persons  may  submit  a 
written  statement  for  consideration  by 
the  Committee  and/or  make  an  oral 
presentation  of  such  during  the 
conference. 

(4)  Persons  desiring  to  make  an  oral 
presentation  or  submit  a  written 
statement  to  the  Committee  must  notify 
the  point  of  contact  listed  above  no  later 
than  March  28,  1997. 

(5)  Length  and  number  of  oral 
presentations  to  be  made  will  depend 
on  the  number  of  requests  received  from 
members  of  the  public. 

(6)  Oral  Presentations  by  members  of 
the  public  will  be  permitted  only  on 
Sunday,  April  13. 1997  before  the  full 
Committee. 

(7)  Each  person  desiring  to  make  an 
oral  presentation  must  provide  the 
DACOWITS  office  one  copy  of  the 
presentation  by  March  28, 1997  and 
make  175  copies  of  any  material  that  is 
intended  for  distribution  at  the 
conference. 

(8)  Persons  submitting  a  written 
statement  for  inclusion  in  the  minutes 
of  the  conference  must  submit  to  the 
DACOWITS  staff  one  copy  by  the  close 
of  the  conference. 

(9)  Other  new  items  from  members  uf 
the  public  may  be  presented  in  writing 
to  any  DACOWITS  member  for 
transmittal  to  the  DACOWITS  Chair  or 
Executive  Director,  DACOWITS  and 
Military  Women  Matters  to  consider. 

(10)  Members  of  the  public  will  not  be 
permitted  to  enter  oral  discussion 
conducted  by  the  Committee  members 
at  any  of  the  session;  however,  they  will 
be  permitted  to  reply  to  questions 
directed  to  them  by  the  members  of  the 
Committee. 

(11)  Members  of  the  public  will  be 
permitted  to  ask  questions  to  the 
scheduled  speakers  if  recognized  by  the 
Chair  and  if  time  allows  after  the  official 
participants  have  asked  questions  and/ 
or  made  comments. 

(12)  Non-social  agenda  events  that  ate 
not  open  to  the  public  relate  solely  to 
internal  personnel  rules  and  practices, 
see  5  U.S.C.  552  b(c)(2). 
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Dated:  March  18, 1997. 
L.M.  Bynun, 

Alternate  OSD  Federal  Register  Lmison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-7283  Filed  3-21-97;  8:45  ami 
BILLMO  CODE  8aeO-04-M 


Defense  Special  Weapons  Agency 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Defense  Special  Weapons 

Agency,  DOD. 

ACTION:  Notice  to  add  a  system  of 

records. 

SUMMARY:  The  Defense  Special  Weapons 
Agency  proposes  to  add  one  record 
system  te  its  inventory  of  system  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  April  23. 
1997.  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  General 
Counsel,  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road. 
Alexandria.  VA  22310-3398 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandy  Barker  at  (703)  325-7681. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Special  Weapons  Agency 
notices  for  systems  of  records  sub)ect  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  have  been  published  in  the 
Federml  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  522a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  March  14. 1997.  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals.'  dated  February  8. 1996 
(February  20. 1996.  61  FR  6427). 

Dated:  March  19, 1997. 

LALBymun, 

Alternate  OSD  Fed&al  Register  Liaison 
Officer.  Department  of  Defense. 

HDSWA  017 

svsraiNAME: 

Voluntary  Leave  Sharing  Program 
Records. 

SYSTEM  LOCATIOM: 

OfBce  of  Manpower  Management  and 
Persoimel.  Headquarters.  Defiense 


Special  Weapons  Agency,  6801 
Telegraph  Road.  Alexandria.  VA  22310- 
3398. 

CATEOOMES  OF  MOIVnUALS  COVBtEO  BY  THE 
SYSTEM: 

Individuals  who  have  volimteered  to 
participate  in  the  leave  sharing  program 
as  either  a  donor  or  recipient  of  annual 
leave. 

CATEGORIES  OF  RKOROS  M  THE  SYSTEM: 

Leave  recipient  records  contain  the 
individual's  name,  organization,  office 
telephone  number.  Social  Security 
Number,  position  title,  grade,  pay  level, 
leave  balances,  brief  description  of  the 
medical  or  personal  hardship  which 
qualifies  the  individual  for  inclusion  in 
the  leave  transfer  program,  the  status  of 
the  hardship,  and  a  statement  that 
selected  data  elements  may  be  used  in 
soliciting  donations. 

The  file  may  also  contain  medical  or 
physician  certifications  and  DSWA 
approvals  or  denials. 

Donor  records  include  the 
individual's  name,  organization,  office, 
telephone  number,  Social  Security 
Number,  position  title,  grade,  pay  level, 
leave  balances,  number  of  hours  being 
transferred  (or  donated  leave),  and.  in 
the  case  of  the  transfer  program,  the 
designated  leave  recipient. 

AUTHOMTY  FOR  MAMTSUNCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  6331  et  seq 
(Leave);  10  U.S.C.  136;  5  CFR  part  630; 
and  E.O.  9397  (SSN). 

PURPOSE<S): 

The  file  is  used  in  managing  the 
DSWA  Voluntary  Leave  Sharing 
Program.  The  recipient's  name,  and  a 
brief  description  of  the  hardship,  if 
authorized  by  the  recipient,  are 
published  internally  for  solicitation 
purposes.  The  Social  Sectmty  Niunber 
is  (Stained  to  ensure  the  transfer  of 
leave  from  the  donor's  account  to  the 
recipient's  account. 

MXJTWE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SY8TBI,  MCLUOSIQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Labor  in 
connection  with  a  claim  filed  by  an 
employee  for  compensation  due  to  a  job- 
related  injury  or  illness;  where  the  leave 
donor  and  leave  recipient  are  employed 
by  different  Federal  agencies,  to  the 
personnel  and  finance  offices  of  the 


Federal  agency  involved  to  effectuate 
the  leave  transfer. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DIA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRKVSIQ.  ACCESSMQ.  RETAMMO.  AND 
DttPOSMQ  OF  RECORDS  M  THE  SYSTBI: 

STORAGE: 

Records  are  stored  in  paper  and 
computerized  form. 

retrevabuty: 

Retrieved  by  name  or  Social  Security 
Ntunber. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  records  or  by  persons  responsible  for 
servicing  the  record  system  in  the 
performance  of  their  official  duties. 
Records  are  stored  in  locked  cabinets  or 
rooms,  and  are  controlled  by  personnel 
screening  and  computer  software. 

RETBfllON  AND  disposal: 

Records  are  destroyed  one  year  after 
the  end  of  the  year  in  which  die  file  is 
closed. 

SYSTBI  MWIAQER(S)  AND  ADDRESS: 

Chief.  Qvilian  Personnel  Management 
Division,  Office  of  Manpower  Agency. 
6801  Telegraph  Road,  Alexandria,  VA 
22310-3398. 

NOTVKATION  PROCBHIRE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  requests  to  the  Chief. 
Qvilian  Personnel  Management 
Division,  Office  of  Manpower  Agency. 
6801  Telegraph  Road.  Alexandria,  VA 
22310-3398. 

Individual  should  provide  full  name 
and  Social  Security  Number. 

RECORD  ACCESS  procedures: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
requests  to  the  Chief.  Qvilian  Persoimel 
Management  Division.  Office  of 
Manpower  Agency,  6801  Telegraph 
Road,  Alexandria,  VA  22310-3398. 

Individual  should  provide  full  name 
and  Social  Security  Number. 

CONTESTMQ  RECO«»S  procedures: 

The  DSWA's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DSWA  Regulation 
5400.11B;  32  CFR  part  318;  or  may  be 
obtained  fttim  the  General  Counsel, 
Headquarters.  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 
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RECORD  SOURCE  CATHKMES: 

Information  is  provided  primarily  by 
the  record  subject;  however,  some  data 
may  be  obtained  &om  personnel  and 
leave  records. 

EXEMPTK3MS  OMttCD  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  97-7325  Filed  3-21-97;  8:45  am) 

BNJJNGCOOC  500(MM-F 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Coltection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  Comment 
request. 

SUMMARY:  The  Director,  hiformation 
Resources  Management  Group,  invites 
comments  on  the  proposed  iiifbrmation 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  23, 
1997. 

AOORESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
POfl  FURTHER  MFORMAT10N  CONTACT: 
Patrick  J.  Sherrill  (202) 
708-6196.  Individuals  who  use  a 
telecommunicationa  device  for  the  deaf 
(TDD)  may  call  the  Federal  Infonnation  Relay 
Service  (FIRS)  at  l-800-877-«339  between  8 
a.m.  and  8  p.m..  Eastern  time,  Monday 
through  Friday. 

SUPPI^MBfTARY  INFORMATWN:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  pubUc  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director. 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested.  e.g..  new,  revision. 


extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick ).  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  K4arch  18. 1997. 

Gloria  Parkn', 

Director,  Infonnation  Resources  Management 
Group. 

0£Bce  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  School-level  Implementation  of 
Education  Reform  and  Title  I. 

Frequency:  One  Time. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  1,600,  Burden  Hours: 
1,680. 

Abstract:  This  study  is  being 
conducted  to  support  the  legislative 
requirement  in  P.L.  103-382,  Section 
1501  to  assess  the  implementation  of 
Title  I  and  education  reform.  This  study 
will  examine  principals'  perceptions  of 
education  reform  and  Title  I  and  will 
review  school-level  documents  for 
evidence  of  education  reform  activities. 

[FR  Doc.  97-7309  Filed  3-21-97;  8:45  am) 
■LLMQcooe  4oeo-ei-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-66-003] 

Canyon  Creek  Compression  Company; 
Notice  of  Compliance  Rling 

March  18, 1997. 

Take  notice  that  on  March  12. 1997, 
Canyon  Creek  Compression  Company 
(Canyon  Creek)  tendered  for  filing  as 


part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Substitute 
Second  Revised  Sheet  No.  123,  to  be 
effective  May  1.  1997. 

Canyon  Creek  states  that  the  purpose 
of  the  filing  is  to  revise  its  compliance 
filing  submitted  February  28.  1997.  at 
Docket  No.  RP97-66.  to  correct  an  error 
in  Section  9.4(b)(4)  of  its  General  Terms 
and  Conditions. 

Canyon  Creek  states  that  copies  of  the 
filing  have  been  served  on  its 
jurisdictional  customers,  interested  state 
commissions,  and  all  parties  set  out  on 
the  official  service  list  at  Docket  No. 
RP97-66. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Walaon,  Jr., 
Acting  Secretary. 

IFR  Doc.  97-7307  FUed  3-21-97;  8:45  am) 
HLLMG  qpOC  STir-OI-M 


[Docket  No.  ER96-2703-00(q 

Citizens  Utilities  Company;  Notice  of 
Rling 

March  18. 1997. 

Take  notice  that  on  March  11, 1997, 
Citizens  Utilities  Company  tendered  for 
filing  in  this  docket  what  it  described  as 
an  "Uncontested  Motion  of  Citizens 
Utilities  Company  to  Withdraw  Filing." 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington,  D.C. 
20462,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
March  26, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  ps^ty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Walaon,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-7301  FUed  3-21-97;  8:45  am) 

BNJJNG  COOE  8717-01-M 

[Docket  No.  PR97-6-000] 

Louisiana  Intrastate  Gas  Company 
LLC;  Notice  of  Petition  for  Rate 
Approval 

March  18, 1997. 

Take  notice  that  on  March  3, 1997, 
Louisiana  Intrastate  Gas  Company  L.L.C. 
(LIG)  filed  a  Petition  to  justify  its 
existing  interruptible  maximum  rate  of 
20.25  cents  per  MMBtu  for  Section 
311(a)(2)  of  the  Natural  Gas  Policy  Act 
of  1978  interruptible  transportation 
service.  LIG  states  that,  as  is  currently 
in  effect,  shippers  will  be  charged  for  (1) 
filing  fees  required  to  implement, 
commence  or  continue  service;  and  (2) 
their  pro  rata  share  of  gas  consumed  by 
HG  as  compressor  fuel,  company  use 
and  unaccounted  for  gas.  as  provided  in 
the  relevant  agreements,  subject  to  a  2% 
maximum  for  such  compressor  fuel, 
company  use  and  unaccounted  for  gas. 

LIG  also  filed  a  Petition  for  rate 
approval  to  initiate  Section  311(a)(2) 
firm  transportation  and  firm  authorized 
overrun  services.  LIG  also  states  that  it 
petitions  the  Commission  for  approval 
of  a  maximum  reservation  charge  for 
such  service  on  LIG's  mainline  of  $4.22 
pet  MMBtu  per  month,  and  a  maximum 
usage  charge  or  9.75  cints  per  MMBtu. 
LIG  also  petitions  for  Commission 
approval  of  an  authorized  overrun  rate 
of  9.75  cents  per  MMBtu  for  firm 
Section  311(a)(2)  shippers  requesting 
firm  authorized  overrun  service  on  LJG's 
mainline  system.  Firm  and  firm  overrun 
shippers  will  be  charged  filing  fee  costs 
and  a  pro  rata  share  of  compressor  fuel, 
company  use  and  unaccounted  for  gas, 
as  provided  in  the  relevant  agreements, 
subject  to  a  2%  maximum. 

Pursuant  to  section  284.123(b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  rate  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  amount  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Commission  may,  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  for  written  comments  and 
for  the  oral  presentation  of  vie«ws,  data, 
and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with  sections 


385.211  and  385.214  of  the 

Commission's  Rules  of  Practice  and 

Procedures.  All  motions  must  be  filed 

with  the  Secretary  of  the  Commission 

on  or  before  April  2.  1997.  The  Petition 

for  rate  approval  is  on  file  with  the 

Commission  and  is  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

IFR  Doc.  97-7304  FUed  3-21-97;  8:45  am) 

BRJJNG  COOE  srir-oi-M 

[Docket  No.  RP96-32»-002] 

NorAm  Gas  Transmission  Company; 
Notice  of  Rling 

March  18, 1997. 

Take  notice  that  on  March  13, 1997, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  a  notice  that 
it  was  withdrawing  its  filing  previously 
make  in  this  proceeding,  with  prejudice, 
and  will  make  full  refimds,  with 
interest,  for  all  amounts  previously 
collected  as  Gas  Supply  Realignment 
Costs  through  a  demand  surcharge 
previously  authorized  under  NCT's 
Seventh  Revised  Sheet  No.  13  to  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1.  Refunds  will  include 
interest,  calculated  in  accordance  with 
the  Commission's  Regulations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  service  to  make  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-7306  Filed  3-21-97;  8:45  am] 
BHJJNO  COOE  e717-01-M 

[Docket  No.  ER97-77S-000] 

NXIS,  LLC;  Notice  of  Issuance  of  Order 

March  18. 1997. 

NXIS.  LLC  (NXIS)  submitted  for  filing 
a  rate  schedule  imder  which  NXIS  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  NXIS 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
NXIS  requested  that  the  Commission 
grant  blanket  approval  luder  18  CFR 


Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  NXIS. 

On  March  17.  1997.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assimiptions  of 
hability  by  NXIS  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  NXIS  is  authorized  to  issue 
securities  and  assume  obligations  or 
Uabilities  as  a  guarantor  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  of  assumption  is  for 
some  lawful  object  within  the  corporate 
purpose  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aff^ected  by  continued 
approval  of  NXIS's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
16, 1997. 

Copies  of  the  full  text  of  the  order  are 
available  bom  the  Commission's  Public 
Reference  Branch.  888  First  Street.  N.E. 
Washington,  D.C.  20426. 
Linwood  A.  Walaon,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-7302  Filed  3-21-97;  8:45  am) 
BHJJNG  CODE  SriT-OI-M 


[DockM  No.  CP97-288-00q 

Texas  Gas  Transmission  Corporation; 
Notice  of  Application 

March  18, 1997. 

Take  notice  that  on  March  13, 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP97-288-000,  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  a  transportation 
service  with  ANR  Pipeline  Company 
(ANR),  which  was  authorized  in  Docket 
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No.  G-10395,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  abandon  a 
transportation  service  with  ANR 
because  the  service  is  no  longer 
necessary  or  beneficial  and  both  parties 
have  agreed  to  terminate  the 
transportation  service. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before  April  8, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
and  Practice  and  Procedvure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Conunission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
uimecessary  for  Texas  Gas  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Waisoa,  Jr^ 
Acting  Secretary. 

(FR  Doa  97^7300  Filed  3-21-97;  8:45  ami 
■LUMO  COM  snT-ei-it 


[Doclwt  No*.  RP96-197-027  and  RP96-44- 
006] 

Transcontinental  Gas  Pipe  Une 
Corporation;  Notice  of  Refund  Report 

March  18, 1997. 

Take  notice  that  on  February  26, 1997, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  refund  report  pursuant  to  an 
uncontested  Stipulation  and  Agreement 
(Partial  Settiement)  approved  by 
Commission  letter  order  issued 
December  23, 1996  in  Docket  Nos. 
RP95-197  et  al  and  RP96-44  et  al 
(Consolidated). 

Transco  states  that  this  Partial 
Settlement  resolves  certain  outstanding 
issues  between  Transco  and  Northeast 
Energy  Associates,  L.P.  and  North  Jersey 
Associates,  L.P.  (Energy  Associates)  and 
provides  settiement  rates  for  services 
rendered  by  Transco  to  Energy 
Associates  under  Rate  Schedules  X-319 
and  X-320. 

Transco  further  states  that  it  has 
calciilated  refunds  for  Energy  Associates 
based  on  the  total  amount  collected 
from  Energy  Associates  for  the  period 
September  1, 1995  through  October  31, 
1996,  in  excess  of  the  total  amoimt  that 
Transco  would  have  collected  under  the 
revised  rates  stated  on  the  tariff  sheets 
approved  as  part  of  the  Partial 
Settiement  (subject  to  further 
adjustment,  as  necessary,  to  reflect  the 
outcome  of  the  remaining  issues  in 
Phases  I  and  U).  The  refunds  to  Energy 
Associates  total  S77.402.19  including 
interest 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  March  25, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  f  r^ 
Acting  Secretary. 

[FR  Doc.  97-7305  Filed  3-21-47;  8:45  am] 
MJJNQ  COOC  CTIT-OI-M 


[Docket  No.  CP97-202-000] 

USG  Pipeline  Company;  Notice  of  Site 
Visn 

March  18, 1997. 

On  March  26-27, 1997,  beginning  at 
12:00  p.m.,  the  Office  of  Pipeline 
Regulation  (OPR)  staff  will  conduct  a 
site  visit  with  USG  Pipeline  Company  of 
the  proposed  USG  Pipeline  Project  in 
Marion  County,  Tennessee,  and  Jackson 
County.  Alabemaa. 

All  parties  may  attend.  Those 
plamiing  to  attend  must  provide  their 
own  transportation. 

For  further  information,  please 
contact  Paul  McKee  at  (202)  208-1088. 
Wanvn  C  Edmonds, 

Acting  Director,  Office  of  Pipeline  Regulation. 
[FR  Doc.  97-7299  Filed  3-21-97;  8:45  am] 

BILUNQ  COOE  S717-91-M 


[Deckel  No.  TM97-2-43-001] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

March  18. 1997. 

Take  notice  that  on  March  13, 1997, 
Williams  Natiiral  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Fifth  Revised  Sheet  No.  6B,  to  be 
effective  April  1,  1997. 

WNG  states  that  this  filing  is  being 
made  to  reflect  revised  fuel  and  loss 
reimbursement  percentages  pursuant  to 
the  Settiement  filed  on  November  27, 
1996,  in  Docket  No.  RP95-136-004.  By 
order  issued  March  7, 1997.  the 
Commission  accepted  the  Settiement  to 
be  effective  March  1,  1997.  WNG  has 
calculated  the  fuel  and  loss 
reimbursement  percentages  to  be 
effective  April  1, 1997,  based  on  the 
reversal  of  the  reclassification  as 
proposed  in  the  Settiement  The 
percentages  are  based  on  actual  fuel  and 
loss  for  the  twelve  months  ended 
September  30, 1995. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rides  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-7308  Filed  3-21-97;  8:45  am) 

BHJJNQ  COOE  t717-01-M 

[Docket  No.  ER97-1936-000.  et  ai.] 

Louisville  Gas  and  Electric  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  17, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER97-1936-000] 

Take  notice  that  on  March  4,  1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Service  Agreement  between  LG&E  and 
Northern  Indiana  Public  Service 
Company  under  LG&E's  Rate  Schedule 
GSS. 

Comment  date:  March  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Viipnia  Electric  and  Power 
Company 


[Docket  No.  ER97-1937-0001 

Take  notice  that  on  March  4. 1997. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
Illinois  Power  Company  and  Citizens 
Lehman  Power  Sales  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  9, 1996.  Under 
the  tendered  Service  Agreement 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  customers  as  agreed  to  be 
the  parties  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  Nortii  Carolina 
Utilities  Commission,  and  the  Illinois 
Commerce  Commission. 

Comment  date:  March  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ohio  Edison  Company,  Pennsylvania 
Power  Company 

(Docket  No.  ER97-1938-000] 

Take  notice  that  on  March  4, 1997. 
Ohio  Edison  Company,  tendered  for 
^ling  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  for  Non-Firm  Point- 


to-Point  Transmission  Service  with  The 
Cleveland  Electric  Illuminating 
Company  and  Ohio  Edison  Company 
pursuant  to  Ohio  Edison's  Open  Access 
Tariff.  This  Service  Agreement  will 
enable  the  parties  to  obtain  Non-Firm 
Point-to-Point  Transmission  Service  in 
accordance  with  the  terms  of  the  Tariff. 

Comment  date:  March  31. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Dajrton  Po%ver  and  Light 
Company 

[Docket  No.  ER97-1939-000J 

Take  notice  that  on  March  4.  1997, 
The  Dayton  Power  and  Light  Company 
(Dayton),  submitted  a  service  agreement 
establishing  Indiana  Municipal  Power 
Agency  as  a  customer  under  the  terms 
of  Dayton's  Market-Based  Sales  Tariff. 

Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Indian  Municipal  Power  Agency  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  March  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Consumers  Power  Company,  d^a 
Consumers  Energy  Company 


[Docket  No.  ER97-194O-000] 

Take  notice  that  on  March  4, 1997, 
Consumers  Power  Company,  d/b/a 
Consumers  Energy  Company 
("Consumers  Energy"),  tendered  for 
filing  Service  Agreements  for  Network 
Integration  Transmission  Service  and 
Non-Firm  Point-to-Point  Transmission 
Service  (the  "Service  Agreements") 
between  Consumers  Elnergy — 
Transmission  Transactions  and 
Consumers  Energy — ^Electric  Sourcing 
and  Trading  dated  as  of  March  1, 1997. 
Consumers  Energy  requests  that  the 
Service  Agreements  be  made  effective  as 
ofMarch  1,1997. 

Comment  date:  March  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  United  lUnminating  Company 

(Docket  No.  ER97-1941-0001 

Take  notice  that  on  March  4, 1997, 
The  United  Illuminating  Company 
("UI"),  tendered  for  filing  the 
"Agreement  Amending  the  Interim 
Agreement  Between  T^e  Connecticut 
Light  &  Power  Company  and  The  United 
Illuminating  Company,  Dated  Augiist 
24,  1993"  ("Agreement"),  which  UI  and 
Northeast  Utilities  Service  Company 
("NUSCO")  executed  on  December  26, 
1996.  UI  also  filed  a  certificate  of 
concurrence  demonstrating  that 
NUSCO,  on  behalf  of  The  Connecticut 
Light  &  Power  Company,  assents  to  and 
concurs  in  the  Agreement 


UI  requests  an  effective  date  for  the 
Agreement  ofMarch  1.  1997,  the  date 
the  open  access  tariff  filed  on  December 
31, 1996  by  certain  participants  of  the 
New  England  Power  Pool  became 
effective.  UI  states  that  it  has  served  a 
copy  of  the  filing  upon  NUSCO. 

Comment  date:  March  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  Colorado 

[Docket  No.  ER97-1942-000) 

Take  notice  that  on  March  4,  1997. 
Public  Service  Company  of  Colorado 
("Public  Service"),  tendered  for  filing  a 
Service  Agreement  for  Non-Firm 
Transmission  Service  between  Public 
Service  and  Rocky  Mountain  Generation 
Cooperative,  Inc.  Public  Service  states 
that  the  purpose  of  this  filing  is  to 
provide  Non-Firm  Transmission  Service 
in  accordance  with  its  Open  Access 
Transmission  Service  Tariff.  Public 
Service  requests  this  Service  Agreement 
be  made  effective  on  February  14, 1997. 

Comment  date:  March  31, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Company  of  Colorado 

[Docket  No.  ER97-1943-000I 

Take  notice  that  on  March  4,  1997, 
Public  Service  Company  of  Colorado 
("Public  Service"),  tendered  for  filing  a 
Service  Agreement  for  Non-Firm 
Transmission  Service  between  Public 
Service  and  Southern  Energy  Trading 
and  Marketing.  Inc.  Public  Service  states 
that  the  purpose  of  this  filing  is  to 
provide  Non-Firm  Transmission  Service 
in  accordance  with  its  Open  Access 
Transmission  Service  Tariff.  Public 
Service  requests  this  Service  Agreement 
be  made  effective  on  February  14, 1997. 

Comment  date:  March  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Vii^ginia  Electric  and  Power 
Company 

[Docket  No.  ER97-1944-000] 

Take  notice  that  on  March  5. 1997. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
unexecuted  Service  Agreement  between 
Virginia  Electric  and  Power  Company 
and  The  Power  Company  of  America, 
L.P.  under  the  Power  Sales  Tariff  to 
Eligible  Purchasers  dated  May  27, 1994. 
as  revised  on  December  31.  1996.  Under 
the  tendered  Service  Agreements 
Virginia  Power  agrees  to  provide 
services  to  The  Power  Company  of 
America,  L.P.  under  the  rates,  terms  and 
conditions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
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Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Conunent  date:  March  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Arizona  Public  Servi(»  Company 

[Docket  No.  ER97-1947-000| 

Take  notice  that  on  March  5, 1997, 
Arizona  Public  Service  Company 
("APS"),  tendered  for  filing  Service 
Agreements  to  provide  Non-Fiim  Point- 
to-Point  Transmission  Service  under 
APS'  Open  Access  Transmission  Tariff. 
Revision  No.  1  with  The  Power 
Company  of  America  L.P.  ("PCA"). 
Williams  Energy  Services  Company 
("Williams"),  and  Idaho  Power 
Company  ("IPC"). 

A  copy  of  this  filing  has  been  served 
on  PCA,  Williams.  IPC.  the  Idaho  Public 
Utilities  Commission  and  the  Arizona 
Corporation  Commission. 

Comment  date:  March  31.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Arizona  Pabiic  Sernxx  Company 

[Docket  No.  ER97-194S-000I 

Take  notice  that  on  March  5.  1997, 
Arizona  Public  Service  Company 
("APS"),  tendered  for  filing  a  Service 
Agreement  under  APS-FERC  Electric 
Tariff  Original  Volume  No.  1  ("APS 
Tariff")  with  the  following  entity: 
Colorado  River  Agency 

A  copy  of  this  filing  has  been  served 
on  the  above  listed  party  and  the 
Arizona  Corporation  Commission. 

Comment  date:  March  31. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  Company  Services,  Inc. 

[Docket  Na  ER97-1949-O00I 

Take  notice  that  on  March  5, 1997, 
Southern  Company  Services,  Inc. 
("SCS"),  acting  as  agent  for  Alabama 
Power  Company,  Georgia  Power 
Company.  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  the 
"Southern  Company  System"), 
submitted  for  filing  Amendment  No.  8 
to  The  Southern  Company  System 
Intercompany  Interchange  Contract 
("DC")  dated  October  31. 1988.  as 
amended,  and  the  Allocation 
Methodology  and  Periodic  Rate 
Computation  Manual  incorporated 
therein  ("Manual").  The  purpose  of  the 
amendment  is  to  adopt  "marginal 
replacement  fuel  cost"  (MRFC"),  as 


defined  in  the  Manual,  to  determine  the 
charges  for  energy  transactions  among 
the  companies  related  to  opportunity 
sales  to  non-associated  entities.  In 
addition,  the  Southern  Company  System 
is  proposing  a  change  in  practice  under 
its  rates  for  opportimity  sales  to  adopt 
MRFC  for  pricing  those  transactions  as 
well.  SCS  requests  an  effective  date  of 
May  1, 1997  for  this  submittal. 

Comment  date:  March  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Indiantown  Cogeneration,  L.P. 

(Docket  No.  QF9O-214-002) 

On  March  7. 1997.  Indiantown 
Cogeneration,  L.P.  tendered  for  filing  a 
supplement  to  its  filing  in  this  docket. 

The  supplement  pertains  to  the 
technical  aspects  of  the  Eacility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Comment  date:  Within  15  days  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

14.  Lake  Cogen,  Ltd. 

[Docket  No.  QF92-198-0021 

On  March  10. 1997,  Lake  Cogen,  Ltd. 
(Applicant)  submitted  for  filing  an 
amendment  to  its  filing  in  this  docket. 

The  amendment  provides  additional 
information  pertaining  to  the  ownership 
aspects  of  its  cogeneration  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Comment  date:  Within  15  days  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Wataoa,  Jr., 

Acting  Secretary. 

[PR  Doc.  97-7296  Filed  3-21-97;  8:45  am) 

BIUMQ  CODE  S717-01-P 

[Docket  No.  ER97-1 069-000,  et  al.] 

New  England  Pow«r  ComfMny,  at  aL; 
Electric  Rata  and  Corporate  Regulation 
FUings 

March  18. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  England  Power  Company 

[Docket  No.  ER9 7-1 069-0001 

Take  notice  that  on  February  21, 1997. 
New  England  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Heartland  Energy  Services,  lac.. 
Proven  Alternatives,  EnerConnect,  Inc. 

[Docket  No«.  ER94-108-011.  ER95-473-007, 
and  ER96-1 424-001  (not  consolidated) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  January  31, 1997.  HearUand 
Energy  Services.  Inc.  filed  certain 
information  as  required  by  the 
Commission's  August  9, 1994,  order  in 
Docket  No.  ER94-108-000. 

On  February  19.  1997.  Proven 
Alternatives  filed  certain  information  as 
required  by  the  Conunission's  March  29. 
1995,  order  in  Docket  No.  ER95-473- 
000. 

On  February  10, 1997,  EnerCoimect, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  June  10.  1996. 
order  in  Docket  No.  ER96-1424-000. 

3.  Florida  Keys  Electric  Coop  Assn.  Inc. 

(Docket  No.  ER97-1392-OOOI 

Take  notice  that  on  March  5. 1997. 
Florida  Keys  Electric  Coop  Assn.  Inc. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  31, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  Company  Services,  Inc. 

(Docket  No.  ER97-144O-0O0| 

Take  notice  that  on  March  4, 1997, 
Southern  Company  Services.  Inc. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket 
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Comment  date:  March  31.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Company 

[Docket  No.  ER97-1459-000I 

Take  notice  that  on  March  11, 1997, 
New  England  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  M{UT:h  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Washington  Water  Power  Company 

[Docket  No.  ER97-1533-000I 

Take  notice  that  on  January  31, 1997, 
Washington  Water  Power  Company 
tendered  for  filing  a  summary  of  its 
activity  report  for  the  quarter  endiiig 
December  31, 1996. 

Comment  date:  March  27, 1997,  in 
accordance  with  Standard  Paragraph  E ' 
at  the  end  of  this  notice. 

7.  Valero  Power  Services  Company 

[Docket  No.  ERg7-1847-000] 

Take  notice  that  on  February  26, 1997, 
Valero  Power  Services  Company 
tendered  for  filing  a  Notification  of 
Change  in  Status  and  revised  Rate 
Schedule  FERC  No.  1. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Puhlic  Service  Company  of  Colorado 

[Docket  No.  ER97-1 954-000) 

Take  notice  that  on  March  5, 1997, 
Public  Service  Company  of  Colorado 
(Public  Service),  tendered  for  filing  an 
Amendment  to  the  Intercoimection  and 
Transmission  Service  Contract  between 
Public  Service  and  Western  Area  Power 
Administration.  Specifically  Public 
Service  is  filing  Revision  No.  7  to 
Exhibit  B  and  Revision  No.  13  to  Exhibit 
D  of  this  Contract  designated  as  Public 
Service  Rate  Schedule  FERC  No.  47.  The 
Revised  Exhibit  B  removes  Julesburg  as 
a  Point  of  Delivery  and  Revised  Exhibit 
D  changes  the  Midway  Substation 
deliveries  to  30,000  Kw  annually.  Public 
Service  requests  that  this  filing  be  made 
effective  as  of  December  1,  1996. 

Comment  date:  April  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Delmarra  Power  k  Light  Company 

(Docket  No.  ER97-1955-000) 

Take  notice  that  on  March  5, 1997, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  service 
agreements  providing  for  firm  point-to- 
point  transmission  service  to  Duke/ 
Louis  Dreyfus  pursuant  to  Delmarva's 
open  access  transmission  tariff. 


Delmarva  states  that  a  copy  of  the 
filing  was  provided  to  Duke/Louis 
Dreyfus. 

Comment  date:  April  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Delmarva  Power  Xc  Light  Company 

[Docket  No.  ER97-1956-0001 

Take  notice  that  on  March  5, 1997, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  service 
agreements  providing  for  firm  point-to- 
point  transmission  service  to  the  City  of 
Dover  pursuant  to  Delmarva's  open 
access  transmission  tariff. 

Delmarva  states  that  copies  of  the 
filing  were  provided  to  the  City  of  Dover 
and  its  agent.  Duke/Louis  Dreyfus. 

Comment  date:  April  1, 1997,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cinergy  Coital  ft  Trading,  Inc. 

(Docket  No.  ER97-ig57-000] 

Take  notice  that  on  March  5, 1997, 
Wholesale  Power  Services,  Inc.  is 
changing  its  name  to  Cinergy  Capital  & 
Trading,  Inc.  Accordingly,  pursuant  to 
18  CFR  35.16  and  §  131.51,  Cinergy 
Capital  &  Trading,  Inc.  of  251  N.  Illinois 
Street,  Suite  1410,  Indianapolis,  Indiana 
46204,  on  this  Sth  day  of  March,  1997, 
hereby  adopts,  ratifies,  and  makes  its 
own,  in  every  respect,  all  applicable  rate 
schedules,  and  supplements  thereto, 
listed  below,  heretofore  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  Wholesale  Power  Services,  Inc. 
effective  March  5, 1997. 
(1)  WPS  Rate  Schedule  No.  1 

Copies  of  this  notice  have  been  served 
on  the  public  utility  commissions  of  the 
States  of  Ohio,  Indiana  and  Kentucky. 

Comment  date:  April  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  York  State  Electric  ft  Gas 
Corporation 

[Docket  No.  ER97-ig58-000] 

Take  notice  that  on  March  4, 1997, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Part  35  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR  35, 
service  agreements  under  which  NYSEG 
will  provide  capacity  and/or  energy  to 
Koch  Eneigy  Trading,  Inc.  (Koch),  Duke/ 
Louis  Dreyfus  L.L.C.  (DLD),  Federal 
Energy  Sales,  Inc.  (FES),  Qtizens 
Lehman  Power  Sales  (Citizens),  and 
Rainbow  Energy  Marketing  Corporation 
(REM)  in  accordance  with  the  NYSEG 
market-based  power  sales  tariff. 

NYSEG  has  requested  waiver  of  the 
notice  requirements  so  that  the  service 


agreements  with  Koch  and  Citizens 
become  effective  as  of  February  13, 
1997,  and  the  service  agreements  %vith 
FES,  DLD,  and  REM  become  effective  as 
of  February  24, 1997. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  Koch,  FES,  DLD,  Qtizens 
and  REM. 

Comment  date:  April  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Kentncky  Utilities  Company 

[Docket  No.  ER9 7- 1959-000) 

Take  notice  that  on  March  5, 1997, 
Kentucky  Utilities  Company  (KU), 
tendered  for  filing  a  service  agreement 
between  KU  and  itself  under  its 
Transmission  Services  (TS)  Tariff. 

Comment  date:  April  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PacifiCoip 

(Docket  No.  ER97-1961-000) 

Take  notice  that  on  February  26, 1997, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations,  a 
Service  Agreements  with  Benton  Rural 
Electric  Association,  McMinnville 
Water  ft  Light,  Minnesota  Power  ft  Light 
Company  and  Vantus  Power  Services 
under.  PacifiCorp's  FERC  Electric  Tariff. 
Third  Revised  Volume  No.  3. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  April  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Sooth  Carolina  Electric  ft  Gas 
Company 

(Docket  No.  ER97-1962-000I 

Take  notice  that  on  February  25, 1997, 
South  Carolina  Electric  &  Gas  Company 
("SCE&G"),  submitted  a  service 
agreement  establishing  Rainbow  Energy 
Marketing  Corporation  ("REMC")  as  a 
customer  under  the  terms  of  SCE&G 's 
Open  Access  Transmission  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreement.  Accordingly,  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upwn.  REMC  and  the 
South  Carolina  Public  Service 
Commission. 
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Comment  date:  April  1,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Cinergy  Services,  Inc. 

[Docket  No.  ER97-1963-000) 

Take  notice  that  on  February  21, 1997, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  service  agreement 
under  Cinergy 's  Open  Access 
Transmission  Service  Tariff  (the 
"Tariff")  entered  into  between  Cinergy 
and  Peiuuylvania  Power  &  Light 
Company. 

Cinergy  and  Pennsylvania  Power  k 
Light  company  are  requesting  an 
efiiactive  date  of  January  22,  1997. 

Comment  date:  March  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  lUiaois  Power  Compeny 

(Docket  No.  ER97-1964-000| 

Take  notice  that  on  March  5. 1997. 
Illinois  Power  Company  ("Illinois 
Power").  500  South  27th  Street.  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Tennessee  Valley 
Authority  will  take  transmission  service 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effiective  date  of  March  1,  1997. 

Comment  date:  April  1,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Rocheater  Gas  and  Electric 
Corporation 

[Dockat  No.  ER97-ig65-000| 
'  Take  notice  that  on  March  5, 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Service  Agreement 
between  RG&E  and  the  USGen  Power 
Services,  LP.  (Customer).  This  Service 
Agreement  specifies  that  the  Customer 
has  agreed  to  the  rates,  term  and 
conditions  of  RC&E's  FERC  Electric  Rate 
Schedtile,  Original  Volume  1  (Power 
Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1279- 
000,  as  amended  by  RG&E's  December, 
31  1996  filing  in  Docket  No.  OA97-243- 
000  (pending). 

RGJkE  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
February  28. 1997  for  the  USGen  Power 
Services,  LP.  Service  Agreement.  RC&E 
has  served  copies  of  the  filing  on  the 
New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  April  1,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Entergy  Services,  Inc. 

(Docket  No.  ER97-1866-000I 

Take  notice  that  on  March  5, 1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  tendered  for  filing  a  Notice  of 
Cancellation  of  Service  Schedule  D, 
Economy  Energy,  under  the 
Interconnection  Agreement  (the 
Interconnection  Agreement)  between 
Entergy  Mississippi,  Inc.  (Entergy 
Mississippi),  formerly  known  as 
Mississippi  Power  &  Light  Company, 
and  South  Mississippi  Electric  Power 
Association  (SMEPA).  Entergy 
Mississippi  Rate  Schedule  No.  251. 
Entergy  Services  states  that  Entergy 
Mississippi  has  never  provided  service 
to  SMEPA  under  Schedule  D  to  the 
Interconnection  Agreement,  and  that 
sales  that  Entergy  Mississippi  would 
have  made  to  SMEPA  under  Schedule  D 
in  the  future,  if  any,  will  instead  be 
made  under  other  applicable  service 
schedules  on  file  with  the  Commission. 

Comment  date:  April  1.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Entergy  Services,  Inc. 

(Docket  No.  ER97-1967-000) 

Take  notice  that  on  March  5, 1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  tendered  for  filing  a  Notice  of 
Cancellation  of  Service  Schedule  E, 
Economy  Energy,  under  the  Interchange 
Agreement  (the  Interchange  Agreement) 
between  Entergy  Mississippi,  Inc. 
(Entergy  Mississippi),  formerly  kno%vn 
as  Mississippi  Power  &  Light  Company, 
and  Alabama  Electric  Cooperative,  Inc. 
(AEQ),  Entergy  Mississippi  Rate 
Schedule  No.  269.  Entergy  Services 
states  that  Entergy  Mississippi  has  never 
provided  service  to  AECI  under 
Schedule  E  to  the  Interchange 
Agreement,  and  that  sales  that  Entergy 
Mississippi  would  have  made  tn  AECI 
under  Schedule  E  in  the  future,  if  any, 
will  instead  be  made  under  other 
applicable  service  schedule  on  file  with 
the  Commission. 

Comment  date:  April  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Colonial  Enei^,  Inc. 

(Docket  No.  ER97-1968-000I 

Take  notice  that  on  March  5, 1997, 
Colonial  Energy,  Inc.  (Colonial  Energy), 
tendered  for  filing  pursuant  to  Rule  205, 
18  CFR  385.205,  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Conunission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  to  be  effective  no 
later  than  sixty  (60)  days  bom  the  date 
of  its  filing. 


Colonial  Energy  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  Colonial  Energy  sells 
electric  energy,  it  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  Neither  Colonial 
Energy  nor  any  of  its  affiliates  are  in  the 
business  of  generating,  transmitting,  or 
distributing  electric  power. 

Comment  date:  April  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  UtiliCorp  United  Inc. 

[Docket  No.  ER97-1969-000I 

Take  notice  that  on  March  6, 1997. 
UtiliCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  Public  Service 
Company  of  Colorado  for  service  under 
its  non-firm  point-to-point  open  access 
service  tariff  for  its  operating  divisions, 
Missouri  Public  Service,  WestPlains 
Energy-Kansas  and  WestPlains  Energy- 
Colorado. 

Comment  date:  April  1,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Entei^gy  Services,  Inc. 

[Docket  No.  ER97-197(>-000i 

Take  notice  that  on  March  6, 1997, 
Entergy  Services,  Inc.  ("Entergy 
Services"),  on  behalf  of  Entergy 
Arkansas,  Inc.  ("Entergy  Arkansas"), 
tendered  for  filing  the  Second 
Amendment  ta  Power  Agreement 
Between  the  City  of  North  Little  Rock, 
Arkansas  and  Entergy  Arkansas 
("Amendment"). 

Comment  date:  April  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Entergy  Services,  Inc.      «. 

[Docket  No.  ER97-1971-000) 

Take  notice  that  on  March  6, 1997, 
Entergy  Services,  Inc.  ("Entergy 
Services"),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entei^  Louisiana,  Inc.,  Entergy 
Mississippi.  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  "Entergy 
Operating  Companies"),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and  ° 
Progress  Power  Marketing,  Inc. 
("Progress"). 

Comment  date:  April  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Entergy  Services,  Inc. 

(Docket  No.  ER97-ig72-000| 

Take  notice  that  on  March  6, 1997, 
Entergy  Services,  Inc.  ("Entergy 


Services'),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  "Entergy 
Operating  Companies'),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Coral  Power,  LL.C.  ("Coral'). 

Comment  date:  April  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Montana  Power  Company 

[Docket  No.  ER97-ig73-000) 

Take  notice  that  on  February  20, 1997, 
Montana  Power  Company  (MP) 
tendered  for  filing  Rate  Schedule  FERC 
No.  1,  General  Terms  and  Conditions 
which  MP  is  requesting  to  replace  with 
the  Original  Rate  Schedule  FERC  No.  1. 

Comment  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-1974-000] 

Take  notice  that  on  March  6, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cinciimati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  January  1, 1997 
between  Cinergy.  CG&E,  PSI  and 
Equitable  Power  Services  Company 
(EPSC). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  EPSC 

1.  Exhibit  A— Power  Sales  by  EPSC 

2.  Exhibit  B — Power  Sales  by  Cinergy 
Cinergy  and  EPSC  have  requested  an 

effective  date  of  one  day  after  this  initial 
filing  of  the  interchange  Agreement. 

Copies  of  the  filing  were  served  on 
Equitable  Power  Services  Company,  the 
Kentucky  I*ublic  Service  Commission, 
the  Permsylvania  Public  Utility 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  April  1,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this' notice. 

28.  New  York  SUte  Electric  &  Gas 
Corporation 

[Docket  No.  ER97-1975-000I 

Take  notice  that  on  March  6, 1997, 
New  York  State  Electric  &  Gas 
Corporation  ("NYSEG"),  filed  a  Service 
Agreement  between  NYSEG  and  New 
York  State  Electric  &  Gas  Corporation, 
("Customer').  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 


to  the  rates,  terms  and  conditions  of  the 
NYSEG  open  access  transmission  tariff 
filed  and  effective  on  January  29, 1997 
with  revised  sheets  effective  on 
February  7, 1997,  in  Docket  No.  OA96- 
195-000  and  ER96-2438-OO0. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
February  1, 1997  for  the  New  York  State 
Electric  &  Gas  Corporation  Service 
Agreement.  NYSEG  has  served  copies  of 
the  filing  on  The  New  York  State  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  April  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER97-2006-0001 

Take  notice  that  on  March  11, 1997, 
Niagara  Mohawk  Power  Corporation 
("Niagara  Mohawk")  notified  the 
Commission  that  it  is  canceling  Electric 
Rate  Schedule  No.  95,  under  which  the 
New  York  Power  Authority 
("Authority")  sells  power  and  energy 
firom  its  James  A.  FitzPatrick 
("FitzPatrick")  nuclear  power  plant  to 
Niagara  Mohawk,  and  under  which 
Niagara  Mohawk  provides  transmission 
services  to  the  Authority  to 
accommodate  the  delivery  of  FitzPatrick 
power  and  energy  to  certain  Niagara 
Mohawk  industrial  customers. 
Cancellation  of  the  rate  schedule  is 
effective  on  May  24,  1997. 

A  copy  of  this  filing  has  been  served 
on  the  New  York  State  Public  Service 
Commission,  and  the  Authority. 

Comment  date:  March  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Montana  Power  Company 

[Docket  No.  Qt97-203B-O00| 

Take  notice  that  on  February  26, 1997, 
the  Montana  Power  Company  (Montana) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
Executed  Service  Agreement  with 
Bonneville  Power  Administration  under 
FERC  Electiic  Tariff,  Original  Volume 
No.  4  (Control  Area  Services  Tariff). 

Comment  date:  March  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Florida  Power  Corporation 

(Docket  Nos.  ER97-515-000.  ER97-516-000, 
and  ERg7-606-000] 

Take  notice  that  on  February  18, 1997, 
pursuant  to  the  Commission's  Letter 
Order  dated  January  15, 1997,  Florida 
Power  Corporation  (Florida  Power) 
tendered  for  filing  revised  rate  sheets 
which  unbundle  the  affected  wholesale 


generation,  transmission  and  ancillary 
services.  In  addition,  Florida  Power  also 
tendered  for  filing  a  network 
transmission  service  agreement 
providing  for  service  to  Florida  Power 
Corporation  pursuant  to  its  open  access 
transmission  tariff  (the  T-6  Tariff). 

Comment  date:  March  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

(PR  Doc.  97-7295  Filed  3-21-97;  8:45  ami 
BNXMQ  CODE  CriT-OI-P 

[Project  Nos.  2902  and  2901-Virginla] 

Georgia-Pacific  Corporation,  Nekoosa 
Packaging  Corporation;  Notica  of 
Scoping  Meeting  Pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  for  an  Applicant  Prepared 
Environmental  Assessment 

March  18, 1997. 

Pursuant  to  the  Energy  Policy  Act  of 
1992,  and  as  part  of  the  license 
application,  the  Georgia-Pacific 
Corporation  (hereinafter  referred  to  as 
Georgia-Pacific)  intends  to  prepare  an 
Environmental  Assessment  (EA)  to  file 
with  the  Federal  Energy  Regulatory 
Commission  (FERC)  for  the  Big  Island 
and  Holcomb  Rock  Hydroelectric 
Projects  located  in  Amherst  and  Bedford 
Counties,  Virginia.  Two  public  scoping 
meetings  will  be  held,  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  to  identify  the  scope  of 
environmental  issues  that  should  be 
analyzed  in  the  EA.  At  the  scoping 
meetings,  Georgia-Pacific  will:  (1) 
Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  from  the  meeting 
participants  all  available  information. 
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especially  qualified  data,  on  the 
resources  at  issue;  and  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA. 

Although  Ceorgia-PaciSc's  intent  is  to 
prepare  an  EA.  there  is  the  possibility 
that  an  Enviroiunental  Impact  Statement 
(HS)  will  be  required.  Nevertheless,  this 
meeting  will  satisfy  the  NEPA  scoping 
requirements,  irrespective  of  whether  an 
EA  or  EIS  is  to  be  issued  by  the 
Commission. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
and  encouraged  to  attend  and  assist  in 
identifying  and  clarifying  the  scope  of 
environmental  issues  that  should  be 
analyzed  in  the  EA. 

To  help  focus  the  discussions,  a 
scoping  document  was  sent  out  on 
September  13. 1996.  as  part  of  the  Initial 
Stage  Consultation  Dooiment  OSCD). 
Copies  of  the  Scoping  Document  and 
ISCD  will  also  be  available  at  the 
meetings. 

A  scoping  meeting  for  federal,  state 
and  local  resource  agencies  will  be  held 
on  April  16, 1997,  at  Georgia-Pacific 
Corporation,  Big  Island  Mill,  Big  Island, 
Virginia  at  2:00  p.m.  An  evening 
scoping  meeting  will  be  held  on  April 
16.  1997.  at  7:00  p.m.  at  Big  Island 
Elementary  School.  1114  School  Days 
Road,  off  State  Route  122.  Big  Island. 
Virginia.  The  scoping  meetings  are  open 
to  all  interested  piarties. 

Meeting  Procedures 

The  meetings  will  be  conducted 
according  to  the  procedures  used  at 
Commission  for  scoping  meetings. 
Because  this  meeting  will  be  at  NEPA 
scoping  meeting,  the  Commission  will 
not  conduct  another  NEPA  scoping 
meeting  when  the  application  and  EA 
are  filed  with  the  Commission.  Instead, 
the  Commission  staff  will  attend  the 
meetings  held  on  April  16.  1997. 

The  meetings  will  be  recorded  and, 
thereby,  will  become  a  part  of  the  formal 
record  of  the  proceedings  on  the  Big 
Island  and  Holcomb  Rock  Projects. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  identify 
themselves  for  the  record. 

Concerned  parties  are  encouraged  to 
offer  vert>al  guidance  during  pubUc 
meetings.  Speaking  time  allowed  for 
individuals  will  be  determined  before 
each  meeting,  based  on  the  number  of 
persons  wishing  to  speak  and  the 
approximate  amount  of  time  available 
for  the  session,  but  all  speakers  %vill  be 
provided  at  least  five  minutes  to  present 
their  views. 

Persons  choosing  not  to  speak  but 
wishing  to  express  an  opinion,  as  well 
as  speakers  unable  to  summarize  their 


positions  within  the  allotted  time,  may 
submit  written  statements  for  inclusion 
in  the  public  record.  Written  scoping 
comments  may  also  be  mailed  to  Wayne 
M.  Dyok.  Foster  Wheeler  Environmental 
Corporation.  8100  Professional  Place, 
Suite  308,  Lanham,  Maryland  20785. 

Corresf>ondence  should  clearly  show 
the  following  caption  on  the  first  page: 
Scoping  Comments,  Big  Island  and 
Holcomb  Rock  Hydroelectric  Projects, 
FERC  Nos.  2902  and  2901.  Virginia. 

For  further  information,  please 
contact  Wayne  Dyok  (Foster  Wheeler 
Environmental  Corporation,  consultant 
to  Georgia-Pacific)  at  (301)  429-2101  or 
Rainer  Feller  at  (202)  219-2796. 
Linwood  A.  Watioa.  Jr., 
Acting  Secretary. 

(FR  Doc.  97-7303  Filed  3-21-97:  8:45  am) 
MLUNO  COM  I717-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6801-21 

Agency  Infornwtion  Collection 
Activities:  Sutxriission  for  OMB 
Review;  Comment  Request;  Hazardous 
Air  Pollutant  Emission  Standards  for 
tfw  SynttMtic  Organic  Chemical 
Industry  (HON  Rule) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  aimounces  that 
the  following  Information  Collection 
flequest  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
r»4ESHAP  subparts  F,  G,  H,  and  I,  the 
Hazardous  Organic  NESHAP  (HON), 
OMB  Control  Number  2060-0282, 
expires  05/31/97.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden:  where 
appropriate  it  includes  the  actual  data 
collection  instnmient. 

DATES:  Comments  must  be  submitted  on 

or  before  April  23, 1997. 

FOR  FURTHER  INFORMATION  OR  A  COPY 

CALL:  Sandy  Farmer  at  EPA,  (202)  260- 

2740  (phone),  and  refer  to  EPA  ICR  No. 

1414.03. 

SUPPLEMENTARY  INFORMATION: 

Title:  NESHAP  subparts  F,  G,  H,  and 
I,  the  Hazardous  Organic  NESHAP 
(HON).  OMB  number  2060-0282. 
expires  05/31/97.  This  is  a  request  for 
an  extension  of  a  previously  approved 
collection. 


Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
compliance  with  40  CFR  63.100.  63.110, 
63.160.  and  63.190;  40  CFR  Part  63, 
subparts  F,  G,  H,  and  I,  respectively, 
hazardous  air  pollutant  emissions  from 
process  vents,  storage  vessels,  transfer 
racks,  wastewater  and  equipment  leaks. 
This  information  is  used  by  the  Agency 
to  identify  sources  subject  to  the 
standards  and  to  insure  that  the 
maximum  achievable  control  is  being 
properly  applied.  Respondents  are 
owners  or  operators  of  processes  in 
SOCMI  industries,  styrene-butadiene 
rubber  production,  polybutadiene 
production,  chloride  production, 
pesticide  production,  chlorinated 
hydrocarbon  use  in  production  of 
chemicals,  pharmaceutical  production, 
and  miscellaneous  butadiene  use. 

Section  112  of  the  Clean  Air  Act,  as 
amended  in  1990,  requires  that  EPA 
establish  standards  to  limit  emissions  of 
hazardous  air  pollutants  (HAP's)  from 
stationary  sources.  In  the 
Administrator's  judgment,  hazardous  air 
pollutant  (HAP)  emissions  in  the 
synthetic  organic  chemical  industry  and 
other  negotiated  industries  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Therefore, 
NESHAPs  have  been  promulgated  for 
this  source  category  as  required  under 
section  112,  Clean  Air  Act. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ctirrently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  notice  required 
under  5  CFR  1320.8(d).  soliciting 
comments  on  this  ICR  was  published  on 
12/02/96  (61  FR  63840);  no  comments 
were  received. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  4.760  hours  per 
response  for  existing  sources  and  9.296 
hours  per  response  for  new  sources. 
Burden  means  the  total  time,  effort,  at 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  use  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
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requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  No  additional 
third  party  burden  is  associated  with 
this  ICR. 

Respondents/Affected  Entities: 
Owners  and  Operators  of  processes  in 
SOCMI  Industries. 

Estimated  Number  of  Respondents: 
308. 

Frequency  of  Response:  Episodic, 
Quarterly  and  Semi-annually. 

Estimated  Total  Annual  Hour  Burden: 
1.727,724  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $98,460,900. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  ICR  No.  1414.03  and 
OMB  control  number  2060-0282  in  any 
correspondence. 

Ms.  Sandy  Farmer,  US  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137).  401  M 
Street.  SW,  Washington.  DC  20460 
and 

Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
EPA.  725  17th  Street.  NW, 
Washington.  DC  20503. 

Dated:  March  18.  1997. 
JoMph  Rotzer, 

Director.  Regulatory  Information  Division. 
[FR  Doc.  97-7344  Filed  3-21-97;  8:45  am] 
■UJNQ  COOE  M«0-Sa-P 


[FRL-6801-6] 

Amendment  to  Common  Sense 
Initiative  Council,  Automobile 
Manufacturing  Sector  SutKommlttse 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  amendment  to  open 
meeting  of  the  Public  Advisory 
Common  Sense  Initiative  Council, 
Automobile  Manufacturing  Sector 
Subcommittee  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  notice  is  given  that  the  dates 
and  times  for  the  Conunon  Sense 
Initiative  Council's  Automobile 
Manufacturing  Sector  Subcommittee 
meeting  scheduled  for  March  26,  and 


March  27, 1997,  in  Romulus,  Michigan, 
have  been  amended. 
AMENDMENT  OF  OPEN  MEETING 
NOTIFICATION:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency, 
has  amended  an  open  meeting  of  the 
Common  Sense  Initiative  Council's 
Automobile  Manufacturing  Sector 
Subcommittee  (reference  FRN  dated 
March  11, 1997,  62  FR  11183) 
scheduled  for  Wednesday.  March  26, 
and  Thursday,  March  27,  at  the  Crowne 
Plaza  Hotel,  800  Merriman  Road, 
Romulus,  Michigan.  The  Subcommittee 
will  not  meet  on  Wednesday,  March  26, 
1997.  They  will  hold  a  one  day  meeting 
on  Thursday,  March  27, 1997.  On  March 
27, 1997,  the  meeting  will  begin  at 
approximately  9:00  a.m.  EST  rather  than 
at  9:30  a.m.  EST,  as  previously 
scheduled.  The  meeting  will  end  at 
approximately  3:30  p.m.  EST. 
FOR  FURTHER  INFORMATION:  For  more 
information  regarding  the  amendment  of 
this  meeting,  please  call  Alan  Powell, 
Designated  Federal  Officer  (DFO),  at 
EPA,  Region  4,  by  telephone  on  (404) 
562-9045,  or  by  fax  on  (404)  562-9068, 
or  call  Keith  Mason,  Alternate  DFO,  at 
EPA,  on  (202)  260-1360. 

Dated:  March  18, 1997. 
Kathleen  Bailey, 
Designated  Federal  Officer. 
[FR  Doc  97-7350  Filed  3-21-97;  8:45  am] 

BtUJNQCOOE  «SaO  «0  P 


FRL-6801-4] 

Public  Meeting  on  ttte  Effluent 
Limitations  Guidelines  and  Standards 
for  tlM  Landfills  industry 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  is  announcing  a  public  meeting 
on  the  upcoming  proposed  effiuent 
limitations  guidelines  and  standards  for 
the  Landfills  industry.  The  EPA  intends 
to  propose  effluent  limitations 
guidelines  and  standards  late  in  1997, 
and  this  is  the  only  public  meeting  that 
the  Agency  plans  to  sponsor  prior  to 
proposal.  EPA  will  report  on  the  status 
of  regulatory  development,  and 
interested  parties  can  provide 
information  and  ideas  to  the  Agency  on 
key  technical,  scientific,  economic,  and 
other  issues. 

DATES:  The  public  meeting  will  be  held 
on  Monday,  April  21, 1997,  from  10:00 
a.m.  to  1:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  EPA  auditorium  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Tinger,  Engineering  and  Analysis 
Division  (4303),  U.S.  EPA,  401  M  Street 
SW.,  Washington  DC  20460.  Telephone 
(202)  260-4992,  fax  (202)  260-7185  or 
E-Mail  Tinger.John@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
developing  proposed  effluent 
limitations  guidelines  and  standards  for 
the  Landfills  industry  under  authority  of 
the  Clean  Water  Act  (33  U.S.C.  1251  et 
seq.).  The  Landfills  industry  includes 
landfills  that  generate  wastewater  from 
leachate  collection  systems.  The 
Landfills  industry  includes  industrial, 
municipal,  and  hazardous  waste 
landfills. 

Topics  for  the  public  meeting  include 
subcategorization,  exclusions,  summary 
of  industry  information,  and 
preliminary  plans  for  technology-based 
regulatory  options.  The  meeting  vdll  not 
be  recorded  by  a  reporter  or  transcribed 
for  inclusion  in  the  rulemaking  record. 

E)ocuments  relating  to  the  topics 
mentioned  above  and  a  more  detailed 
agenda  will  be  available  at  the  meeting. 
For  those  unable  to  attend  the  meeting, 
a  docimient  summary  will  be  available 
following  the  meeting,  and  can  be 
obtained  by  sending  an  e-mail  request  to 
John  Tinger  at  the  previously  mentioned 
address. 

Dated:  March  17, 1997. 
Tudor  Davies, 

Director.  Office  of  Science  and  Technology. 
[FR  Doc.  97-7343  Filed  3-21-97;  8:45  am] 
BHJJMOCOOE  I 


[FRL-S801-3] 

Privacy  Act  of  1974;  Transit  Subsidy 
Program  System  of  Records 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notification  of  a  new  system  of 
records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Environmental  Protection  Agency  (EPA) 
is  publishing  a  notice  of  a  new  system 
of  records,  "EPA  Transit  Subsidy 
Program."  The  system  of  records,  which 
is  managed  by  the  EPA's  Transportation 
Management  Section,  is  used  to 
coordinate  and  manage  the  EPA  Transit 
Subsidy  Program.  We  are  also  proposing 
routine  uses  for  this  new  system. 
EFFECTIVE  DATES:  This  proposed  notice 
will  be  effective  May  5.  1997.  unless 
EPA  receives  comments  which  would 
result  in  a  contrary  determination. 
ADDRESSES:  Please  submit  comments  to: 
Transportation  Management  Section. 
Environmental  Protection  Agency,  401 
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M  Street.  SW.  Washington.  DC  20460. 
Mali  Code  3204.  Tel:  (202)  260-2088. 
FO«  FURTHER  INFORMATION  CONTACT: 
Dione  Bowlding,  Transportation  Officer. 
Transportation  Management  Section. 
Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington.  IX  20460. 
Mail  Code  3204.  Tel:  (202)  260-2088. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
proposes  to  establish  a  new  system  of 
records,  "EPA  Transit  Subsidy 
Program."  This  system  of  records  will 
be  used  by  EPA's  transportation 
management  and  other  administrative 
staff  to:  (1)  Manage  the  EPA  Transit 
Subsidy  Program,  including  receipt  and 
processing  of  employee  applications 
and  distribution  of  the  far&jnedia  to 
employees:  (2)  track  the  use  of 
appropriated  funds  used  to  support  the 
program,  and  (3)  evaluate  employee 
participation  in  the  program. 

Under  the  Treasury.  Postal  Service 
and  General  Government 
Appropriations  Act  of  1991,  Federal 
agencies  are  authorized  to  establish  a 
program  which  provides  subsidies  for 
commuting  to  and  from  work  using  a 
qiialifying  mass  transit  system.  The 
transit  subsidy  program  is  intended  to 
encourage  and  increase  the  use  of  public 
transportation  by  EPA  employees,  to 
reduce  emissions  froin  vehicles 
traveling  to  and  from  work,  to  improve 
air  quality  and  to  reduce  energy 
consumption. 

Dated:  March  3. 1997. 

AlriB  M.  Pesachowitz, 

Acting  Assistant  Administrator  for 
Administration  and  Resources  Management 
and  Chief  Information  Officer. 

EPA-35 

SYSTBINAME: 

Environmental  Protection  Agency 
Transit  Subsidy  Program,  EPA/FMSD. 

SECURITY  CLASanCATKM: 

None. 

SYSTBI  LOCATION: 

Transportation  Management  Section. 
Facilities  Management  and  Services 
Division.  Environmental  Protection 
Agency.  401  M  Street.  SW,  Washington. 
DC  20460. 

Security  and  Property  Management 
Branch.  Facilities  Management  and 
Services  Division.  Environmental 
Protection  Agency.  401  M  Street.  SW. 
Washington.  DC  20460. 

CAttaomES  OF  mownjals  covered  by  the 

SYSTat 

EPA  employees  whose  duty  station  is 
in  the  greater  Washington.  DC  area  and 
who  apply  for  and  participate  in  the 
EPA  Transit  Subsidy  Program. 


categories  of  records  m  the  system: 

Name,  social  security  number,  home 
address,  grade  level,  office  address  and 
phone  number,  current  and  proposed 
commuting  pattern,  estimated  monthly 
commuting  cost,  certification  and 
recertification  forms,  and  other 
information  related  to  carrying  out 
activities  under  the  transit  subsidy 
program. 

AUTHORrnr  for  majntenance  of  the  system: 

Treasury.  Postal  Service  and  General 
Government  Appropriations  Act  of  1991 
(section  629  of  Pub.  L.  101-509).  found 
at  5  U.S.C.  note  prec.  section  7901); 
Federal  Employees  Clean  Air  Incentives 
Act  (section  2(a)  of  Pub.  L.  103-172, 
found  at  5  U.S.C.  7905);  and  Executive 
Order  9397. 

PURPOSE(S): 

To  manage  the  EPA  Transit  Subsidy 
Program,  including  receipt  and 
processing  of  employee  applications 
and  distribution  of  the  fare  media  to 
employees;  to  track  the  use  of 
appropriated  funds  used  to  support  the 
program;  and  to  evaluate  employee 
participation  in  the  program. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Routine  use  disclosures  of  records  in 
this  system  of  records  may  be  made  as 
follows: 

1 .  To  a  Member  of  Congress  or  a 
congressional  office  in  response  to  an 
inquiry  from  that  Member  or  office 
made  at  the  request  of  the  individual  to 
whom  the  record  p>ertains. 

2.  To  the  Department  of  Justice  to  the 
extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  litigation  or 
anticipated  litigation  in  which  one  of 
the  following  is  a  party  or  has  an 
interest;  (a)  EPA  or  any  of  its 
components,  (b)  an  EPA  employee  in  his 
or  her  official  capacity,  (c)  an  EPA 
employee  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  is  representing  or  considering 
representation  of  the  employee,  or  (d) 
the  United  States  where  EPA  determines 
that  the  litigation  is  likely  to  affect  the 
Agency. 

3.  In  a  proceeding  befbre  a  court, 
other  adjudicative  body  or  grand  jury,  or 
in  an  administrative  or  regulatory 
proceeding,  to  the  extent  that  each 
disclosure  is  compatible  with  the 
piupose  for  which  the  record  was 
collected  and  is  relevant  and  necessary 
to  the  proceeding  in  which  one  of  the 
following  is  a  party  or  has  an  interest: 
(a)  EPA  or  any  of  its  components,  (b)  an 


EPA  employee  in  his  or  her  official 
capacity,  (c)  an  EPA  employee  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  is  representing  or 
considering  representation  of  the 
employee,  or  (d)  the  United  States 
where  EPA  determines  that  the 
litigation  is  likely  to  affect  the  Agency. 
Such  disclosures  include,  but  are  not 
limited  to,  those  made  in  the  course  of 
presenting  evidence,  conducting 
settiement  negotiations,  and  responding 
to  requests  for  discovery. 

4.  To  Federal  government  contractors, 
grantees  or  volunteers  who  have  been 
engaged  to  assist  the  government  in  the 
performance  of  a  contract,  grant, 
cooperative  agreement  or  other  activity 
related  to  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  perform  the  activity. 

5.  To  a  Federal  agency  which  has 
requested  information  relevant  to  its 
decision  in  connection  with  the  hiring 
or  retention  of  an  employee;  the 
reporting  of  an  investigation  on  an 
employee;  the  letting  of  a  contract;  or 
the  issuance  of  a  security  clearance, 
license,  grant,  or  other  benefit. 

6.  To  a  Federal,  State,  or  local  agency 
where  necessary  to  enable  EPA  to  obtain 
information  relevant  to  an  EPA  decision 
concerning  the  hiring  or  retention  of  an 
employee;  the  letting  of  a  contract;  or 
the  issuance  of  a  secuirity  clearance, 
license,  grant  or  other  benefit. 

7.  To  a  Federal.  State,  local  or  foreign 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation  or  order, 
where  there  is  an  indication  of  a 
violation  or  potential  violation  of  the 
statute,  rule,  regulation  or  order  and  the 
information  disclosed  is  relevant  to  the 
matter. 

8.  To  representatives  of  the  General 
Services  Administration  and  the 
National  Archives  anH  Records 
Administration,  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

9.  To  authorized  Federal  agencies  and 
non-Federal  entities  for  use  in  computer 
matching  programs  to  help  eliminate 
fraud  and  abuse,  to  detect  unauthorized 
overpayments  made  to  individuals,  and 
to  recoup  moneys  owed  to  the  Federal 
government  by  individuals.  In  making 
disclosures  for  computer  matching 
purposes,  EPA  will  comply  with  the 
Computer  Matching  and  Privacy 
Protection  Act  and  appropriate  Office  of 
Management  and  Budget  guidelines. 
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POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTBM: 

STORAGE: 

Records  are  maintained  in  file  folders^ 
and  computer  disks. 

RETRIEVABILrrY: 

Records  are  retrieved  by  name  and  the 
first  four  digits  of  the  social  secxirity 
number. 

SAFEGUARDS: 

Direct  access  to  computer  and  hard- 
copy  files  is  limited  to  Transportation 
Management  Section  employees  who 
have  an  official  need-to-know. 
Computer  records  are  also  protected  by 
individual  passwords  assigned  to 
authorized  users.  All  records  are  in 
rooms  which  are  locked  during  non- 
business hours.  During  business  hours, 
access  to  rooms  containing  records  in 
this  system  is  controlled  by  on-site 
personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  a  maximum 
of  two  years  following  the  last  month  of 
an  employee's  participation  in  the  EPA 
Transit  Subsidy  Program.  Paper  copies 
are  destroyed  by  shredding.  Computer 
files  are  destroyed  by  deleting  the 
record  from  the  file. 

SYSTBI  MANAGER(S)  AND  ADDRESS: 

Chief,  Transportation  Management 
Section,  mail  code  3406,  Enviroimiental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460 

NOTmCATKM  PROCEDURES: 

Individuals  may  determine  if  a  record 
concerning  themselves  exists  in  this 
system  by  writing  to  the  System 
Manager  at  the  address  listed  above.  The 
request  should  include:  (a)  Full  name 
and  (b)  appropriate  dates  of 
participation  in  the  transit  subsidy 
program.  The  System  Manager  may 
require  additional  Information  to  verify 
the  identity  of  individuals. 

RECORD  ACCESS  PROCEDURES: 

Seme  as  notification  procedures.  In 
addition,  individuals  should  also 
reasonably  specify  the  record  being 
sought 

CONTESTMQ  RECORD  PROCEDURES: 

Same  as  Notification  Procedures.  In 
addition,  individuals  should  reasonably 
identify  the  record,  specify  the 
information  being  contested,  the 
corrective  action  sought  and  the  reasons 
for  requesting  the  correction,  along  with 
supporting  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely  or  irrelevant 


RECORD  SOURCE  CATEGORKS: 

Subject  individual. 


SYSTBMS  EXaiPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

[PR  Doc.  97-7346  Filed  3-21-97;  8:45  am] 
BILUNG  CODE  6Sa»-60-P 


IFRt-6711-4] 

Massachusetts  Marine  Sanitation 
Device  Standard;  Notice  of 
Determination 

On  December  6, 1996,  notice  was 
published  that  the  State  of 
Massachusetts  had  petitioned  the 
Regional  Administrator,  Environmental 
Protection  Agency,  to  determine  that 
adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available  for  the  Stage  Harbor  Complex 
in  the  Town  of  Chatham.  County  of 
Barnstable,  State  of  Massachusetts.  The 
petition  was  filed  pursuant  to  Section 
312(f)(3)  of  Public  Law  92-500,  as 
amended  by  Public  Laws  95-217  and 
100—4.  for  the  purpose  of  declaring 
these  waters  a  "No  Discharge  Area" 
(NDA). 

Section  312(f)(3)  states:  After  the 
effective  date  of  the  initial  standards 
and  regulations  promulgated  under  this 
section,  if  any  State  determines  that  the 
protection  and  enhancement  of  the 
quality  of  some  or  all  of  the  waters 
within  such  States  require  greater 
environmental  protection,  such  State 
may  completely  prohibit  the  discharge 
from  all  vessels  of  any  sewage,  whether 
treated  or  not,  into  such  waters,  except 
that  no  such  prohibition  shall  apply 
until  the  Administrator  determines  that 
adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available  for  such  water  to  which  such 
prohibition  would  apply. 

The  information  submitted  to  me  by 
the  State  of  Massachusetts  certified  that 
there  are  two  public  pump-out  facilities 
located  within  the  proposed  area  to 
service  vesseb  in  Stage  Harbor 
Complex. 

The  facilities  will  be  self-service  with 
oversight  provided  by  personnel  from 
the  Chatham  Harbormaster's  office. 

The  pump-out  located  at  the  town 
owned  Old  Mill  Boatyard  (OMBY) 
facility  is  a  shore  based  facility  and  has 
a  60  gallon  per  cycle  capacity  with 
discharge  to  a  2.000  gallon  tight  tank. 
The  facility  provides  access  for  vessels 
up  to  50  feet  in  length  and  a  draft  of  5 
feet  at  mean  low  water.  This  facility  is 
available  daily  from  June  10  throu^ 


Labor  Day  from  approximately  0900  to 
1700  (9:00  am-5:00  pm).  During  the 
spring  and  fall  the  pump-out  facility  is 
available  by  contacting  the 
Harbormaster's  office  by  phone  (508) 
945-5185  or  VHF  radio  channel  16. 

The  portable  pump-out  located  at 
Stage  Harbor  Marine  (SHM)  has  a  225 
gallon  capacity  and  is  discharged 
direcUy  to  the  Chatham  Water  Pollution 
Control  Facility  for  treatment.  This  unit 
is  accessible  via  the  fuel  dock  which 
provides  services  to  vessels  of  up  to  40 
feet  and  draft  of  6  feet  at  mean  low 
water.  This  facility  is  available  daily 
from  Memorial  Day  to  Thanksgiving 
&tjm  0800  to  1630  (8:00  am-4:30  pm). 
The  pump-out  may  also  be  available 
frtjm  Thanksgiving  to  mid-December 
and  mid-April  to  Memorial  Day. 
Monday  to  Friday  from  0800  to  1630 
(8:00  am-4:30  pm).  These  dates  are 
variable  due  to  winter.  Stage  Harbor 
Marine  can  be  contacted  at  (508)  945- 
1860  or  VHF  radio  chaimel  9. 

In  addition  to  these  pump-out 
facilities,  the  Stage  Harbor  Complex  area 
has  six  on  shore  toilet  facilities.  Four  are 
available  to  the  public  and  two  are 
private  and  restricted  to  mArin*^  patrons 
and  their  guests.  The  four  on  shore 
facilities  available  to  the  public  are 
located  at  the  Stage  Harbor  Road  bathing 
beach.  Bam  Hill  Road  Town  Landing, 
and  the  Old  Mill  Boatyard,  and  are  open 
from  June  21  to  September  1  between 
the  hours  of  0800  and  1600  (8:00  am- 
4:00  pm).  The  fourth  facility  at  the  Stage 
Harbor  Marina  is  open  to  the  public  but 
privately  maintained  and  is  open 
approximately  from  May  1  until 
November. 

The  waste  from  the  Old  Mill  Boatyard 
facility  is  collected  and  stored  in  the 
existing.  Department  of  Environmental 
Protection  approved,  2.000  gaUon  tigh 
tank.  This  lank,  is  fitted  with  alarms  that 
activate  in  time  to  ensure  waste  removal 
long  before  the  capacity  is  reached.  Th^ 
town  of  ChathaTn  has  an  annual 
agreement  with  a  licensed  waste  hauler 
and  septage  is  transported  to  the 
Chatham  Water  Pollution  Control 
Facility  for  treatment. 

The  number  of  mooring  permits 
indicate  that  1.161  vessels  reside  within 
the  Stage  Harbor  Complex  and  972  are 
identified  as  recreational  and  189  are 
commercial  vessels.  Stage  Harbor 
Complex  is  primarily  a  "parking  lot" 
harbor  and  90%  of  the  total  vessel 
population  is  under  25  feet  in  length, 
and  therefore  do  not  have  any  type  of 
marine  sanitation  device.  There  are  a 
number  of  locations  in  the  Complex 
with  public  launching  ramps,  however, 
the  size  and  condition  of  the  ramps  and 
the  depth  of  the  water  limit  use  to 
vessels  25  feet  and  under.  In  addition  to 
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the  vessels  that  reside  in  the  Complex, 
there  is  a  transient  population  estimated 
at  110  vessels  which  have  marine 
sanitation  devices. 

The  resources  of  the  Stage  Harbor 
Complex  are  recreational  and 
commercial.  One  of  the  Towns  most 
used  public  bathing  beach  is  located  on 
Stage  Harbor  Road  at  the  head  of  Oyster 
Pond.  The  northern  tip  of  the  Monomoy 
National  Wildlife  Refuge  abuts  the 
proposed  No  Discharge  Area  and 
provides  recreational  opportunities  in 
addition  to  its  wildlife  role.  The  Stage 
Harbor  Complex  is  also  used  by  both 
recreational  and  conunercial  shell 
fishermen  for  the  harvest  of  quahogs, 
softshell  clams,  mussels,  oysters,  and 
bay  scallops  and  is  the  site  of  the 
Towns'  only  commercial  aquaculture 
operations. 

Therefore,  based  on  an  examination  of 
the  petition  and  its  supporting 
information,  which  included  a  site  visit 
by  EPA  New  England  staff,  I  have 
determined  that  adequate  focilities  for 
the  safe  and  sanitary  removal  and 
treatment  of  sewage  from  all  vessels  are 
reasonably  available  for  the  areas 
covered  under  this  determination  which 
include  Stage  Harbor,  north  of  a  line 
drawn  across  its  mouth  at  Nantucket 
Sound,  and  the  following  tributaries: 
Little  Mill  Pond.  Mill  Pond.  Mitchell 
River,  Oyster  Pond  River,  and  Oyster 
Pond.  The  Proposed  area  encompasses 
approximately  620  acres  of  water-sheet 
in  the  southeast  comer  of  the  town  of 
Chatham.  The  latitude  and  longitude 
defining  the  boundaries  of  the  Stage 
Harbor  Complex  are — Oyster  Pond 
4f40'84"-069"57'84",  Uttle  Mill  Pond 
41'40'6"-069'*57'3",  and  at  the  mouth  of 
Stage  Harbor  41'*39'4"-O69''59'0".  This 
determination  is  made  pursuant  to 
Section  312(f)(3)  of  Public  Laws  92-500, 
as  amended  by  PubUc  Law  95-217  and 
100-t. 

Dated:  March  11, 1997. 
John  P.  DaVillan, 
Regional  Administrator. 
(FR  Doc.  97-7345  Filed  3-21-97;  8:45  am] 
MXMQ  COOC  KWO  M  m 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Coastal  Barrfec  Improvement  Act; 
Property  Availability;  Washoe 
Development,  Washoe  County,  NV 

AGSICY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACnON:  Notice. 


II  > if:  Notice  is  hereby  given  that 

the  property  known  as  Washoe 


Development,  Washoe  County,  Nevada, 
is  a^ected  by  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990  as 
specified  below. 

DATES:  Written  notice  of  serious  interest 
to  purchase  or  effect  other  transfer  of  all 
or  any  portion  of  this  property  may  be 
mailed  or  faxed  to  the  FDIC  until  June 
23,  1997. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  this  property,  including 
maps,  may  be  obtained  bom  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr. ).  Russell 
Hibbs.  Federal  Deposit  Insurance 
Corporation,  Western  Service  Center,  4 
Park  Plaza:  Mail  Stop  J-620D-60.  Irvine, 
CA  92714,  (714)  263-7753;  Fax  (714) 
263-7699. 

SUPPLEMENTARY  MTORMATKM:  The 
Washoe  Development  property  consists 
of  approximately  481  acres  in  two 
parcels  (Parcel  A  and  Parcel  B)  of 
undeveloped  land  located  on  U.S. 
Highway  395  and  William  Brent  Road  in 
Washoe  County,  Nevada.  U.S.  Highway 
395  borders  the  east  side  of  both  Parcel 
A  and  Parcel  B.  Parcel  A  extends  west 
from  U.S.  Highway  395  to  State  Route 
429  (Old  Hi^way  395)  and  lies  700  to 
2,700  feet  north  of  William  Brent  Road. 
Parcel  B  extends  2,300  feet  west  from 
U.S.  Highway  395  along  William  Brent 
Road  and  2.900  feet  south  of  William 
Brent  Road.  Parcel  A  consists  of 
approximately  235.4  acres  in  Section  10 
and  11,  Township  16  North,  Range  19 
East.  Parcel  B  consists  of  approximately 
245.4  acres  in  Section  10,  11. 14,  and 
15,  Township  16  North,  Range  19  East. 
The  Washoe  Development  property 
contains  wetlands  and  lies  in  a  valley 
between  two  mountain  ranges.  This 
pro{>erty  is  adjacent  to  or  contiguous 
with  lands  managed  by  the  Nevada 
Division  of  Wildlife,  Nevada  State 
Lands,  and  the  Washoe  County 
Treasurer  for  recreational,  open  space, 
and/or  natural  resource  conservation 
purposes.  This  property  is  covered 
property  within  the  meaning  of  Section 
10  of  the  Coastal  Barrier  Improvement 
Act  of  1990,  Public  Law  101-591  (12 
U.S.C.  1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  this  property  must  be 
received  on  or  before  June  23, 1997  by 
the  Federal  Deposit  Insurance 
Corporation  at  the  appropriate  address 
stated  above. 

EUQIBLE  ENTTT1E8:  Those  entities  eligible 
to  submit  written  notices  of  serious 
interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government:  and. 


3.  "Qualified  organizations"  pursuant  to 
section  170(h)(3]  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

FORM  OF  NOTICE:  Written  notices  of 

serious  interest  must  be  submitted  in 

the  following  form: 

NOTICE  OF  SERIOUS  INTEREST 

RE:  Washoe  Development 

Federal  Register  Publication  Date: 
March  24.  1997 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  the 
Coastal  Barrier  Improvement  Act  of 
1990.  P.L.  101-591,  section  10(b)(2),  (12 
U.S.C.  1441a-3(b)(2)),  includiiig,  for 
qualified  organizations,  a  determinatioo 
letter  from  the  United  States  Internal 
Revenue  Service  regarding  the 
organization's  statiis  under  section 
170(h)(3)  of  the  U.S.  Internal  Revenue 
Code  (26  U.S.C.  170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  for  all  or  any 
portion  of  the  property  (e.g.,  price, 
method  of  financing,  expected  closing 
date,  etc.). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natiual  resource 
conservation  purposes  (12  U.S.C. 
1441a-3(b)(4)).  as  provided  in  a  clear 
written  description  of  the  purpose(s)  to 
which  the  property  will  be  put  and  the 
location  and  acreage  of  the  area  covered 
by  each  purpK)se(s)  including  a 
declaration  of  entity  that  it  vvill  accept 
the  placement,  by  the  FDIC,  of  an 
easement  or  deed  restriction  on  the 
property  consistent  with  its  intended 
conservation  use(s)  as  stated  in  its 
notice  of  serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Listof  Subfefits 

Environmental  protectioD. 

Dated:  March  18, 1997. 
Roberi  E.  Feldman. 
Deputy  Executive  Secretary. 
(FR  Doc.  97-7290  Filed  3-21-97;  8:45  am] 

MLUNQ  CODE  6714-*1-« 


Determination  of  Insufficiency  of 
Assets  to  Satisfy  All  Claims  of 
Rnar>cial  Institution  in  Receivership 

AQENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC),  as 
managw  of  the  FSLIC  Resolution  Fund. 


successor  in  interest  to  the  Federal 
Savings  and  Loan  Insurance  Corporation 
as  receiver  for  Butterfield  Savings  and 
Loan  Association,  Santa  Ana.  Califomia, 
has  determined  that  the  proceeds  which 
can  be  realized  frora  the  liquidation  of 
the  assets  of  the  receivership  estate  are 
insufficient  to  allow  a  dividend, 
distribution  or  payment  to  any  holder  of 
a  claim  or  equity  interest.  Thereiore,  any 
such  claims  or  interests  are  hereby 
determined  to  be  worthless. 
FOR  FURTHER  MFORMATON  CONTACT: 
Thomas  Bolt,  Counsel,  Legal  Division, 
FDIC,  550  17th  Street,  NW..  Room  H- 
11048.  Washington.  DC  20429. 
Telephone:  (202)  736-0168. 

Dated:  March  18. 1997. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
(FR  Doc  97-7326  Filed  3-21-97;  8:45  am) 
MLUNQ  OOOE  STK-OI-P 


Sunshine  Act  Meeting;  Notice  of  a 
Matter  To  Be  Withdrawn  From  the 
Agenda  for  Consideration  at  an 
Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  following  matter  will  be  withdrawn 
bom  the  "discussion  agenda"  for 
consideration  at  the  open  meeting  of  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation 
scheduled  to  be  held  at  10:00  a.m.  on 
Tuesday,  March  25,  1997,  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street, 
N.W.,  Washington,  D.C.: 
Memorandum  and  resolution  re: 

Proposed  Rule  Regarding  Deposit 

Insurance  Simplification. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  March  20, 1997. 
Federal  Deposit  Insurance  Corporation 
Robert  E.  Fekiinan, 
Deputy  Executive  Secretary. 
(FR  Doc.  97-7481  Filed  3-20-97;  2:13  pm] 
MLUNQ  COW  •714-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noticaa; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

T1]^4}Q^ficants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 


CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Govemora.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  7,  1997. 

A.  Federal  Reserve  Bank  of 
Miimeapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  Theodore  J.  Hofer,  Freeman,  South 
Dakota;  to  acquire  an  additional  3.4 
percent,  for  a  total  of  35.8  percent,  of  the 
voting  shares  of  H  &  W  Holding 
Company,  Freeman,  South  Dakota,  and 
thereby  indirectly  acquire  Merchants 
State  Bank,  Freeman,  South  Dakota. 

B.  Federal  Rnerve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Morris  Mayer  Testamentary  Trust, 
Dale  Walkenhorst  as  Trustee,  Madison, 
Nebraska;  to  acquire  26.91  percent  of 
the  voting  shares  of  Madison 
Bancshares,  Inc.,  Madison,  Nebraska, 
and  thereby  indirectly  acqiiire  Bank  of 
Madison,  Madison,  Nebraska. 

C  Federal  Reserve  Bank  of  DaUas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Donald  Edward  Potvell,  Amarillo, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Tejas  Bancshares,  Inc., 
Fritch,  Texas,  and  thereby  indirectly 
acquire  Fritch  State  Bank,  Fritch.  Texas. 

Board  of  Govenion  of  the  Federal  Reserve 
System.  March  18, 1997. 
Jaaaifar ).  Jolmsoii, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-7298  Filed  3-21-97;  8:45  am) 
■■JJNQ  0006  a»»«i-F 


DEPARTMEIfr  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Four  Meetings  of  the  National 
Bioethics  Advisory  Commission 
(NBAC) 

SUMMARY:  Pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  given  of  four  meetings  of  the  National 
Bioethics  Advisory  Commission.  The 


Commission  will  continue  discussing  its 
response  to  the  President's  request  to 
review  the  legal  and  ethical 
implications  of  the  possible  cloning  of 
humans  following  the  discovery  of  a 
technique  for  cloning  sheep.  The 
Commission  is  to  report  to  the  President 
in  late  May.  This  scientific  finding 
raises  a  host  of  issues  including  ethical 
questions,  in  particidar,  the  possible  use 
of  this  technique  to  clone  human 
embryos,  as  well  as  the  promise  of 
benefits  in  a  number  of  areas.  The 
meetings  are  open  to  the  public  and 
opportimities  for  statements  by  the 
public  will  be  provided. 

Dates/Times/Locations 

Sunday,  April  13, 1997,  7:30  a.m.-3:30 
p.m.— Crystal  City  Marriott.  1999 
Jefferson  Davis  Highway,  Arlington, 
VA.  22202 
Friday,  May  2, 1997,  7:30  a.m.-3:30 
p.m. — Sheraton  Crystal  Qty,  1800 
Jefferson  Davis  Highway.  Arlington. 
VA.  22202 
Saturday.  May  17, 1997.  7:30  a.m.-3:30 
p.m.— Crystal  Qty  Marriott.  1999 
Jefferson  Davis  Highway,  Arlington. 
VA.  22202 
Saturday.  June  7, 1997,  7:30  a.m.-3:30 
p.m.— Crystal  Qty  Marriott,  1999 
Jefferaon  Davis  Highway,  Arlington, 
VA.  22202 
SUPPLByeiTARY  aaKMMATKM:  The 
President  established  the  National 
Bioethics  Advisory  Commission  (NBAC) 
by  Executive  Order  12975  on  October  3, 
1995.  The  general  mission  of  the  NBAC 
is  to  advise  and  make  recommendations 
to  the  National  Science  and  Technology 
Council  and  other  entities  on  bioethical 
issues  arising  from  the  research  on 
human  biology  and  behavior,  and  in  the 
applications  of  that  research  including 
clinical  applications.  On  the  issue  of 
cloning,  the  Conmiission  is  to  imdertake 
a  thorough  review  of  the  legal  and 
ethical  issues  associated  with  the  use  of 
this  technology,  and  report  back  to  the 
President  with  recommendations  on 
possible  federal  actions  to  prevent  its 
abuse. 

Tentative  Agenda 

The  Commission  will  continue  its 
review  of  the  legal  and  ethical  issues 
associated  with  the  possible  cloning  of 
human  beings  and  may  hear  from  a 
number  of  invited  sp^kers  who  are 
experts  in  their  fields.  Because  of  the 
very  short  lead  time,  more  details  are 
not  yet  available.  Agendas  will  be 
available  shortly  before  each  meeting 
(see  details  below). 

Public  Participation 

The  meetings  are  open  to  the  public 
with  attendance  limited  by  the 
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availability  of  space.  Members  of  the 
public  who  wish  to  present  oral 
statements  should  contact  the  Acting 
Deputy  Executive  Director  of  the  NBAC 
by  telephone,  fax  machine,  or  mail  as 
shown  below  as  soon  as  possible,  prior 
to  the  meeting.  The  Chair  of  the  NBAC 
will  reserve  limited  time  for 
presentations  by  persons  requesting  an 
opportunity  to  speak.  The  order  of 
speakers  will  be  assigned  on  a  first 
come,  first  serve  basis  or  along  other 
considerations.  Individuals  imable  to 
make  oral  presentations  are  encouraged 
to  mail  or  ^  their  comments  to  the 
NBAC  at  least  two  business  days  prior 
to  the  meeting  for  distribution  to  the 
Commission  members  and  inclusion  in 
the  record.  We  urge  anyone  planning  to 
speak  to  call  the  NBAC  office  two  or 
three  days  before  each  meeting  to  obtain 
final  information  on  the  final  logistical 
arrangements. 

Persons  needing  special  assistance, 
such  as  sign  language  interpretation  or 
other  special  accommodations,  should 
contact  NBAC  staff  at  the  address  or 
telephone  number  listed  below  as  soon 
as  possible. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Henrietta  D.  Hyatt-Knorr.  National 
Bioethics  Advisory  Commission.  MSC- 
7508,  610O  Executive  Boulevard.  Suite 
3C01,  Rockvilie,  Maryland  20892-7508, 
telephone  301-402-4242,  fax  numlwr 
301-480-6900. 

Dated:  March  19. 1997. 
Hnriatta  D.  Hyatt-Knorr, 

Acting  Deputy  Executive  Director,  Nationa] 
Bioethics  Advisory  Commission. 
IFR  Doc  97-7366  Filed  3-21-97;  8:45  am] 
■LUNQ  COOK  41W-17-r 


Office  of  Inspector  General 

Program  Exclusions:  February  1997 

AQENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  February  1997, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
foith  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs. 

In  addition,  no  program  payment  is 
made  to  any  business  or  facihty,  e.g.,  a 
hospital,  that  submits  bills  for  payment 


for  items  or  services  provided  by  an 
excluded  party.  Program  beneficiaries 
remain  free  to  decide  for  themselves 
whether  they  will  continue  to  use  the 
services  of  an  excluded  party  even 
though  no  program  payments  will  be 
made  for  items  and  services  provided  by 
that  excluded  party.  The  exclusions 
have  national  effect  and  also  apply  to  all 
Executive  Branch  procurement  and  non- 
procurement  programs  and  activities. 


Sut)iect.  dty,  state 


Effective 
dote 


PROGRAM-RELATED  CONVICTIONS 


ALVAREZ,  TONDALAYO  E 

02/27/97 

CHICAGO,  IL 

ANISJMOV,  VLADIMIR  A 

03/17/97 

SALEM,  OR 

ARNOLD.  SAMOEL 

03/1 3«7 

FAIRFIELD.  OH 

BAGLEY,  ETTA  RUTH  

03/10/97 

DETROIT,  Ml 

BELOS,  KAREN  

03/10/97 

BURNHAM.  IL 

BLOCK,  ANf^  M  

02/27/97 

MILWAUKEE,  Wl 

BONER.  JUDITH  ANN  COO- 

PER   

02/27/97 

DECATUR.  TX 

BOSTICK,  BENNIE  K  

02/27/97 

PHILADELPHIA,  k^ 

CAMPBELL,  ROGER  

11/23/96 

CENTRAUA,  IL 

CARNEY.  POMP  TEMPLE 

03/16/97 

BRANDON.  MS 

COOPER,  STANFORD  

02/27/97 

ST  LOUIS,  MO 

CORBITT.  TONI  M  „ 

03/1 0«7 

HUNTINGTON.  WV 

COULSON.  KENNETH  WAYNE 

03/1 6«7 

ROCK  CREEK.  OH 

CULP.  ROBERT  B  III  

03/16/97 

SPARTANBURG,  SC 

DELOACH.  DENNIS  A  

03/12/97 

SALT  LAKE  CITY,  UT 

DETROIT  DIVERSE  CARE, 

INC  _.„.. 

03/16/97 

DETROrr.  Ml 

DUNKLE.  DONALD  J  JR ,. 

03105^7 

LOUISVILLE.  KY 

ELSO.  IGNACK) 

03A)6/97 

MIAMI.  FL 

FERNANDEZ,  CHELY  . 

03A)6«7 

MIAMI  BEACH.  FL 

FOY,  DANA  M  

03/13/97 

DECATUR,  IN 

GALLAGHER,  MEGAN  H 

03/10/97 

HAZEL  PARK.  Ml 

GARCIA-LOREDO,  FEUX 

ANGEL  

(am6/97 

HIALEAH,  FL 

GREENE,  SHIRUE  JR  

03/05/97 

MEMPHIS,  TN 

GROSS.  RALPH  R  „ 

03/02/97 

BEATTYVILLE.  KY 

HALL,  LEO  JR  „ 

03/16/97 

cnrcAGO,  IL 

HAMMOND.  PHYLUS  

.    03/16/97 

RIDGLAND.  MS 

HAYES,  JOYCE  ANNE  

03/16/97 

WINSTON-SALEM.  NC 

HENDERSON  MANAGEMENT 

GROUP  INC 

03/16/97 

Subject,  city,  state 

Effective 
date 

MARION,  SC 

HERNANDEZ,  CHRISTOPHER 

02/27/97 

BORON,  CA 

HERNANDEZ,  KERRIE  LYNN 

02/27/97 

SANTA  ANArCA 

HESS,  GIUA 

03/13/97 

LAWRENCEVILLE,  QA 

HOWES,  GAYLE  D  

03/02/97 

W  PRESTONS8URG,  KY 

JENA,  DEBRA  J  

03/16/97 

SOUTH  BEND,  IN 

JONES,  CANDY  TALLEY  .„ 

03/11/97 

SAN  ANTONKD,  TX 

JOSEPH,  JEFFREY  B 

03/02/97 

COPPERS  LICK,  KY 

JOSEPH,  PAUL  E 

03^2/97 

PRESTONS8URG,  KY 

JUNIUS,  SAMANTHA  M 

03/17/97 

GRETNA.  LA 

KING,  PAMELA  RENEE  

03/02/97 

NASHVILLE,  TN 

LAMBERT,  DUANE  . 

03/1 2«7 

DENVER,  CO 

LUDWKi.  HERMAN  HENRY  .... 

03A)5«7 

ONCINNATI,  OH 

MARONEY.  PAULA  J 

03/12/97 

PHOENIX.  AZ 

MCCLOY,  BRIAN  R 

03/16/97 

SIOUX  CITY,  lA 

MCMANUS.  JAMES  C  

03/06/97 

LAKELAND,  FL 

MONDEJAR,  JESSE  

03/1  (V97 

CHARLOTTE,  Ml 

MORLEY,  SANDRA 

03/1 3«7 

VALLEJO,  CA 

MURDERS,  HERMAN  D  

03/05/97 

HARLEM,  GA 

NELSON,  JANET  MARIE 

03/11/97 

CRAWFORD,  TX 

NIGHTINGALE,  VALERIE  

03A)6/97 

UTHONIA,  GA 

NOVIN,  SHEILA  E  

03/16/97 

MEQUON,  Wl 

OUVER.  CINDY  

02/27/97 

LITTLE  ROCK,  MS 

PATTERSON,  JEFFREY 

DUANE 

03rtJ5«7 

MARTIN,  TN 

PORTER,  MAXINE  _ 

03/1 0«7 

DIXON,  IL 

PROPPS.  THERMAL  LEE 

02/27/97 

LITTLE  ROCK,  AR 

RENEHAN,  THOMAS  C  JR  

03/1 2«7 

SALT  LAKE  CITY.  UT 

ROBINETT.  ELIZABETH  AR- 

BUCKLE  

03/11/97 

SPRING.  TX 

ROBINSON,  EARNESTINE 

03/17/97 

MACON.  MS 

ROLLEY.  RONALD  T  

03/16/97 

LAFAYETTE,  IN 

S.H.E.  DBA  OPELIKA  HEALTH 

CARE  

03/16/97 

OPEUKA.  AL 

SATTERFIELD,  DIANA  L „ 

03/16/97 

COLUMBUS,  IN 

SHARP,  ULYSSEE  JR  _ 

03/05/97 

JESSUP.  GA 

SIDHU,  SAMARJEET „. 

03/11/97 

EL  PASO.  TX 

SIMS,  CAROLYN  J 

03/11/97 

HOUSTON,  TX 

SMTTH,  UNDA  FAYE  

03/11/97 

Subiect,  dty,  state 


Effective 
date 


Sut)tect,  city,  state 


NASHVILLE,  AR 

TAMBUNTING,  DINDO 

SANTOS 

02/27/97 

SUN  VALLEY,  CA 

TURBEVILLE.  MICHAEL 

ANDREW  

03/05/97 

DRESDEN,  TN 

VIEIRA,  EDWARD  THOMAS 

JR  

03/12/97 

LEWISBURG,  PA 

WAHAB,  ABDUL  JALEEL  

03A)6/97 

COLEMAN,  FL 

WEBER,  JOHN  DOUGLAS 

03/10/97 

CEDAR  FALLS,  lA 

WELLMAN,  JOHN  E 

03/13/97 

ST  MARYS,  OH 

WESTBROOK,  MILDRENE  L ... 

03/17/97 

OMAHA,  NE 

WILKINSON,  JOHN  ELBERT  ... 

02/27/97 

BRICKEYS.  AR 

WILLIAMS,  JUDITH  ANN  

03/17/97 

PUEBLO,  CO 

WILLIAMS.  CHARLESETTA 

NOUGBODE  

03/16/97 

FAIRBURN.  GA 

WILLIAMS,  BENJAMIN 

OLUSOLA  

02/27/97 

ST  PAUL.  MN 

WILSON.  ALAN  WARDER 

03AK/97 

LAS  VEGAS,  NV 

ZUPNICK,  JAMES  

03/12/97 

MARLBOROUGH,  CT 

PATIENT  ABUSEmEGLECT  CONVKmONS 


BEAT,  MARCIA  M  

FORT  SMITH,  AR 
BENSON.  DIANE 

BROOKHAVEN,  MS 
BILLUPS,  TERESA 

PEARL,  MS 
BOOKER,  DERRICK  

BIRMINGHAM,  AL 
BOYD,  BRENDA  LEE 

HAMBURG.  AR 
BRALEY,  MARGARETTE 

HAMPTON,  VA 
BRATCHER,  OLLIE 

WILMINGTON,  DE 
BURNETTE,  MICHELLE  

ABERDEEN.  SD 
BURROW,  MARY  

MEMPHIS.  TN 
CAMPBELL,  CONSUELO  

LITTLE  ROCK.  AR 
COX,  REGINA  

BIRMINGHAM,  AL 
COX,  VELMA  JEAN  

PEARL,  MS 
DIESTERHAFT,  DONALD 

DAVID  JR 

REDFIELD,  SD 
EUGENE,  LELIA  MAE 

NEW  ORLEANS,  LA 
FOSTER,  DAVID  R  

EUREKA,  IL 
FOSTER,  DOUGLAS  EDMUND 

HOBART,  OK 
FRIDAY,  RUTH  ANN 

INKSTER,  Ml 
GARCIA,  DANIEL  

GOLDEN,  CO 
GARRETT,  BETTY  EUGENE  ... 


03/17/97 
03/16/97 
02/27/97 
03/16/97 
03/17/97 
03/13/97 
03/17/97 
03/17/97 
03/16/97 
03/11/97 
03A)S/97 
02/27/97 

03/17/97 
03/16/97 
03/16/97 
03/11/97 
03/16/97 
03/17/97 
03/11/97 


CONWAY,  AR 

GIBBS,  ADRIAN  D  

SEAFORD,  DE 

GRADY,  DOROTHY 

MERIDIAN,  MS 

GRAHAM,  FANNIE  MAE 

WEST  HELENA,  AR 

GUERRA,  ALAN  J  

EAST  PEORIA,  IL 

HAMPTON,  JUDY  

N  UTTLE  ROCK,  AR 

HAND,  ANGELA  MARIE  

BROKEN  ARROW,  OK 

HANSEN,  TIA  

SEAFORD,  DE 
HOWARD,  ESTELLA  MARIE  . 
ALEXANDRIA,  LA 

JONES,  JUANITA  V  

LAWTON,  OK 

JONES,  THELMA  JEAN 

ALEXANDRIA.  LA 

JONES.  PHYLUS  M 

BIRMINGHAM,  AL 
KEPHART,  SAM  THOMAS  .... 
JACKSON,  TN 

LADD,  BETTY  JEAN  , 

HENRYETTA,  OK 

LEACH,  KRISTINA  

RAVENA.  OH 

MANNING.  WILUE  JR  

CANTON,  MS 

MARSH.  SCOTT  A  

MEDINA,  OH 
MATHIS-ROGERS,  THERESA 
OXFORD,  MS 

MCRAE,  DEBRA  „ 

RAEFORD,  NC 

MOLDEN,  CAROLYN  

BILOXI,  MS 

NELSON,  PARIS  ......._..V 

NORMANDY,  MO 

GATES,  ROBBIE  DIANE 

ALEXANDRIA.  LA 

ROSS.  AKK3ELA  DENISE  

OKLAHOMA.  OK 
SAZMAND,  ABDULRASOOL  .. 

ARUNGTON,  TX 
SCHOONOVER,  MK>IAEL 

HOWARD  

PORTAGE,  IN 
SHEARL,  WALTER  ERNEST  ... 
KNOXVILLE.  TN 

SHELBY.  DORIS  _.. 

JACKSON,  MS 

SKIDMORE.  JAMIE  LEE 

SKXJX  FALLS,  SO 

SWIFT.  SALLY  THERESA  

HAMPTON,  AR 

THOMPSON,  MICHAEL  

ALBUQUERQUE,  NM 
THOMPSON,  LIZ  MARIE 

JAMES  „ 

BATON  ROUGE.  LA 

TORRES,  WILSON 

BURUNGTON.  MA 

TOWNSEND,  TED 

BROOKHAVEN,  MS 

WARE,  JESSIE  L  „ 

MIDWEST  CITY.  OK 
WASHINGTON.  JUDY  ANN 

HUNT  _ 

AMITE.  LA 
WHEELER.  JEAN 


Effective 


03/17/97 

02/27/97 

03/11/97 

03/10/97 

03/11/97 

03/17/97 

03/17/97 

03/17/97 

03/17/97 

03/11/97 

03/16/97 

03/16/97 

03/17/97 

03/13/97 

02/27/97 

03/10/97 

02/27/97 

03/16/97 

03/17/97 

02/27/97 

03/11/97 

03/17/97 

03/16/97 

03/16/97 
03/16/97 
03/16/97 
03/12/97 
03/11/97 
03/16/97 

03/11/97 
02/27/97 
02/27/97 
03/17/97 

02/27197 
03/10/97 


Subject,  dty.  state 

Effective 
date 

N  LEWISBURG.  OH 
WHITTING,  LISA  R  

03/16/97 

CROCKETT,  TX 
WILLIAMS,  ANGELA  L 

03/10/97 

SPRING  ARBOR.  Ml 

CONVICTION  FOR  HEALTH  CARE  FRAUD 


CANNON,  V/VLERIE  L 

03/17/97 

MILLSBORO.  DE 

GALLAGHER,  ROSE 

02/27/97 

FRANKFORT,  IL 

LUNDY,  RODNEY  D  

03/06/97 

SMYRNA,  GA 

NICHOLSON.  MICHELLE  

03/17/97 

ORANGE,  CA 

SAMS,  FREDERICK 

03/16/97 

DECATUR.  AL 

TRAMONTANA,  JOSEPH  

03/17/97 

PASS  CHRISTIAN,  MS 

TRAN.  DAVID  PHONG 

03/05/97 

DIAMOND  BAR,  CA 

WINTEROWD.  KEITH  GENE  ... 

03/1 6«7 

BASTROP,  TX 

CONTROLLED  SUBSTANCE  CONVKTrXMS 


GK)METTI.  RENEE  M 

03/17/97 

GRAEAGLE,  CA 

SOBCZAK,  MICHELE  ANN 

GRAND  RAPIDS,  Ml 

03/16/97 

LICENSE  REVOCATK)N/StJSPENSK>N/ 
SURRENDER 


ALTMAS,  DIANE  STEWART 

GROVE  CITY,  PA 
BARNEY.  CARL  W  JR  

OGDEN,  UT 
BECKER.  FRANK  O 

LONG  GROVE,  IL 
BEDFORD,  TONYA 

DENVER.  CO 
CARSON,  NORMAN  

LYNCHBURG,  VA 
CASO,  WILLIAM  D  ......._ 

ELIZABETH,  KY 
COLBY.  PATRICIA  MtN 

PEMBROKE,  NH 
COLUNS.  NATALEAR  R 

FRANKLINTON,  NC 
COTHRAN.  DOROTHY  

GAITHERSBURG,  MO 
CREWS,  JOHN 

LYNCHBURG,  VA 
CURRAN.  EDWARD  J  

BOWDOINHAM.  ME 
DALTON.  ANTHOfff  PETER 

VIROQUA.WI 
DENARDO,  MARY  OUVER  ... 

MCKEESPORT,  PA 
DESAI,  JASUBHAI  K 

MONROE,  Ml 
DOWLING,  CHRIS  A 

WEARE.  NH 
EPPERSON,  DOROTHY 

DANVILLE,  VA 
GLOVER,  TERI 

MERIDIAN,  MS 
GORDON,  MARK  A 

BAYTOWN,  TX 
GUERZON.  ROSARK)  G  


03/10^7 

03/12/97 

03/16/97 

03/12/97 

03/13/97 

03/05/97 

03/17/97 

03/16/97 

03/10/97 

03/13/97 

03/17/97 

03/10/97 

03/1  (M97 

02/27/97 

03/17/97 

03/13/97 

02/27/97 

03/05/97 

03/10/97 
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Subiect,  city,  state 

Effective 
date 

POTOMAC.  MD 

HENDERSON.  WANDA  KAY  ... 

03/13/97 

DANVILLE.  VA 

HOLUS.  LISA  STEEVER  

03/17/97 

SHILUNGTON.  PA 

HUTTO,  APRIL 

03/13/97 

VIRGINIA  BEACH.  VA 

JAMES.  BETTY  

03/12/97 

CHEYENNE.  WY 

JENKINS.  ERMA  G  _ 

03A)5/97 

SARDIS.  MS 

KOPrrZKE.  JEANINE  M 

03/10/97 

W1LLMAR.  MN 

LANDESMAN.  RENEE  K  

03/17/97 

ELUCOTT  CITY,  MD 

LOCKE.  STEVEN  W 

03/OS/97 

LOUISVILLE,  KY 

MELNICK.  JOSEPH  L  

03/10/97 

WYNNEWOOD,  PA 

MERRIOTT.  KIMBERLY 

03/13/97 

BENA,  VA 

MOORE.  DEBRA _... 

03/12/97 

CLEVELAND.  ND 

NEWMARK.  LEONARD 

03/1 0«7 

ST  LOUIS,  MO 

SAMUELS.  THOMASINA  R  "... 

03/1 0«7 

TEMPLE  HILLS.  MD 

SAMURA,  BETTY  SART  

03/10/97 

ALEXANDRIA,  VA 

SMITH.  VANESSA  MILLER  

03/1 3«7 

EMPORIA.  VA 

STROZIER.  JESSICA 

03/10/97 

ALEXANDRIA,  VA 

TEMPLE.  KAREN  GENTRY 

03/13/97 

COLONIAL  HGTS.  VA 

VIZCAINO,  SUSAN  A 

03/17/97 

E  SULLIVAN.  NH 

WOODS.  ROSEMARY  C  

02/27/97 

GALVESTON.  TX 

WORLEY.  PAULA  

03/1 3«7 

CHARLOTTESVILLE,  VA 

ZAIDMAN.  RAKHIL  M  

03/10/97 

BALLWIN.  MO 

OWNEiyCONTROLLED  BY  CONVICTEO/ 
EXCLUDED 


ABSOLUTE  CARE  BENJAMIN 

WILLIAM 

MINNEAPOUS.  MN 
BEHAVIORAL  EDUCATION 

TRAINING  

PASS  CHRISTIAN,  MS 
BOSTICK  FAMILY  PHARMACY 

PHILADELPHIA,  MS 
C.F.  MEDICAL  SERVICES, 

II4C 

MIAMI  BEAOh!  FL 
CAMPBELL-SUPERIOR  AM- 
BULANCE   _ 

CEffTRALIA.  IL 
CAMPTON  AMBULANCE  

CAMPTON.  KY 
COLORADO  THERAPY  SERV- 
ICES PC 

PHOENIX.  AZ 
DOCTORS  HOME  HEALTH 

CARE  SVCS  „ 

COLEMAN,  FL 
EL  PASO  ADDICTION  & 

PSYCHIATRI  

SPRINGFIELD.  MO 
FEDERAL  MEOtCAL  SUPPLY 


02/27/97 

03/17/97 
02/27/97 

03A)6/97 

11/23/96 
03AJ2/97 

03/12/97 

03/06/97 

03/16/97 
03/OS/97 


Subiect.  city,  state 

Effective 
date 

AUGUSTA.  GA 
GET  WELL  CARE  SERVICES, 
INC  

03/06/97 

MIAMI  BEACH,  FL 
GET  WELL  CARE  SERVICES, 
If^  

03/06/97 

MIAMI.  FL 
H  &  W  THERAPY,  P.C 

03/12/97 

PHOENIX,  AZ 

HELPING  CARE.  INC 

FRANKFORT,  IL 

KILMER  CHIROPRACTIC 

CLINIC 

ROANOKE.  VA 

OPTICAL  LAB,  INC  

PALM  BCH  GARDENS.  FL 

SHARP  COMMUNITY  AMBU- 
LANCE SVC 

02/27/97 

03/1 0«7 
03J06/97 

03/06/97 

JACKSONVII 1  F.  FL 
TEXAS  THERAPY  CLINICS. 
P.C 

03/16/97 

BASTROP,  TX 
U  S  AMBULANCE,  INC 

JESSUP.  GA 
WHELIHAN  OPTICAL  CENTER 

PALM  BCH  GARDENS,  FL 

03A)5/97 
03A)6/97 

DEFAULT  ON  HEAL  LOAN 


AIELLO,  MICHAEL  P  _ 

03/06/97 

WATERFORD.  Ml 

BARGER,  PAUL  L 

03A)6/97 

ST  LOUIS,  MO 

BOESKY,  ANDREW  A  

03/06/97 

PARCHMENT.  Ml 

COLEMAN,  JAMES  T 

03/16/97 

NEW  ALBANY,  MS 

COLLINS,  CECIL  E  JR 

03/02/97 

BLUFF  CITY,  TN 

COWAN,  ROBERT  F 

03/02/97 

PENSACOLA,  FL 

DAVIS,  CHARLES  G  

03/06/97 

GLENDORA.  CA 

GREENE,  SILAS  R 

03/02/97 

PANAMA  CITY.  FL 

GUUOTTA.  GERALDINE  P  .... 

03/06/97 

SAN  DIEGO.  CA 

GUY,  GEOFFREY  C  

03/02/97 

SAFETY  HARBOR,  FL 

HAUPTLE.  MARY  BETH  

03/06/97 

ANCHORAGE.  AK 

HO,  TRAM  B „ 

03n2J97 

ST  PETERSBURG,  FL 

HOBUT,  JOHN  W 

03/02/97 

ST  PETERSBURG.  FL 

ISAACS.  ROLIN  W  

03/02/97 

ATLAhrrA.GA 

JUDD.  RONALD  K 

03/02/97 

JASPER.  GA 

KEEN-CENTOFANTl.  JUDITH 

R 

03/06/97 

CLIFFORD,  Ml 

KELEHER,  JAMES  P  

03/05/97 

TUCSON.  AZ 

KELUNG,  GREGORY  A 

03/16/97 

INDEPENDENCE,  MO 

KERR,  THOMAS  H 

03/02/97 

CHARLOTTE.  NC 

KLEJNOT.  TIMOTHY  ALLEN  ... 

03A)2/97 

MARIETTA,  GA 

KNIGHT,  RONALD  G  ...^ „... 

03A)2/97 

PEACHTREE  CITY,  GA 

LANCASTER,  BARRY  D 

03A)2/97 

S(it)ject,  city,  state 

Effective 
date 

MARIETTA,  GA 

LANE,  MICHAEL  S 

03/12/97 

OMAHA.  NE 

LISTER,  RUFUS  G ^. 

03/02/97 

ACKWORTH.  GA 

LOWE,  STEPH/^IE  M 

03/02/97 

RIVERDALE.  GA 

MANCHESTER,  KEVIN  E  

03AI2/97 

CHARLOTTE.  NC 

MARSH,  JEFFREY  C  

03/02/97 

MARIETTA.  GA 

MAYNARD,  JENNIFER  ELLEN 

03/06/97 

DIAMOND  BAR.  CA 

MCCLAIN,  VAN  A 

03/12/97 

WHEATRIDGE,  CO 

MCCONNER,  SADIE  B  

03/02/97 

MARIETTA.  GA 

PEARSON.  HAYWOOD  L 

03AJ2/97 

GASTONIA,  NC 

PETERSON.  GREGORY  W 

03/12/97 

LITTLETON,  CO 

PRICE,  STEVEN  VANCE 

03rt)6«7 

LOS  ANGELES,  CA 

PRYOR,  CORNELIUS  M  III 

05/28/96 

LOS  ANGELES,  CA 

REID,  HENRY  L  III  

03/02/97 

DAYTON.  TN 

RITER,  LESTER  E  

03/05/97 

AVONDALE.  AZ 

ROBERTSON,  D/VNA  L 

03/06/97 

COLUMBIA,  MO 

RODRIGUEZ.  FRANK  

03A)2/97 

MIAMI,  FL 

SHIELDS.  JUDITH  1  _ „.. 

03/06/97 

CANTON.  OH 

SM/VLL.  TAMMIE  J  

03/06/97 

SMYRNA.  GA 

WELDEN,  CHARLES  R 

03/11/97 

TULSA.  OK 

Dated:  March  11, 1997. 
William  M.  Liberad, 
Director,  Health  Care  Administrative 
Sanctions,  Office  of  Enforcement  and 
Compliance. 

(PR  Doc.  97-7275  Filed  3-21-97;  8:45  am| 
MJJNO  CODE  4iaO-04-P 


National  Institiites  of  Health 

National  Cantar  for  Flaaaarcti 
Reaourcas;  Notice  of  Maatings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  National  Center  for  Research  Initial 
Review  Group  for  June  1997.  These 
meetings  will  be  open  to  the  public  as 
indicated  below,  to  discuss  program 
planning:  program  accomplishments; 
administrative  matters  such  as  previous 
meeting  minutes;  the  report  of  the 
Director,  National  Center  for  Research 
Resources  (NCRR);  review  of  budget  and 
legislative  updates;  and  special  reports 
or  other  issues  relating  to  committee 
business.  Attendance  by  the  public  will 
be  limited  to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 


with  provisions  set  forth  in  sections 
552b{c)(4)  and  552b(cM6).  Tide  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the    • 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Maureen  Mylander,  Public  AfEedrs 
Officer,  NCRR,  National  Institutes  of 
Health.  1  Rockledge  Center,  Room  5146, 
6705  Rockledge  Drive,  MSC  7965, 
Bethesda,  Maryland  20892-7965,  (301) 
435-0888,  will  provide  simimaries  of 
meetings  and  rosters  of  committee 
members.  Other  information  pertaining 
to  the  meetings  can  be  obtained  from  the 
Scientific  Review  Administrator 
indicated.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  listed  below,  in  advance 
of  the  meeting. 

Name  of  Committee:  National  Center  iat 
Research  Resources  Initial  Review  Group- 
Comparative  Medicine  Review  Committee. 
Dates  of  Meeting:  ]wM  2-3, 1997. 
Place  of  Meeting:  One  Washington  Circle 
Hotel,  The  Caucus  Room.  One  Washington 
Circle,  Washington,  DC  20037,  (202)  872- 
1680. 
Open:  June  2,  8:00  a.m.-9:30  a.m. 
dosed:  June  2,  9:30  a.m. — until 
adjotunmenL 

Scientific  Review  Administrator  Dr. 
Raymond  O'Neill,  National  hutitutes  of 
Health,  1  Rockledge  Center,  Room  6018, 6705 
Rockledge  Drive.  MSC  7965,  BetheMia,  MD 
20892-7965,  Telephone:  (301)  435-0820. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group- 
General  Clinical  Research  Centers  Review 
Committee. 
Date  of  Meeting:  June  18-19, 1997. 
Place  of  Meeting:  Doubletree  Hotel. 
Regency  Room,  1750  Rockville  Pike,      , 
Rockville,  MD  20892,  (301)  468-1100. 
Open:  June  18,  8K)0  a.m.-10:00  a.m. 
Closed:  June  18, 10:00  a.m.-until 
ad)oumment 

Scientific  Review  Administrator  Dr. 
Charles  HoUingsworth,  National  Institutes  of 
Health.  1  Rockledge  Center,  Room  6018,  6705 
Rockledge  Drive,  MSC  7965,  Bethesda,  MD 
20892-7965,  Telephone:  (301)  435-0818. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Laboratory  Animal 
Sciences  and  Primate  Research:  93.333, 
Clinical  Research.  Natinnal  Institutes  of 
Health) 
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Dated:  March  18. 1997. 
La  Venn  Y.  StringfieU, 
Committae  Management  officer,  MM. 
(FR  Doa  97-7264  Filed  3-21-97;  8:45  am] 
MJJNO  COOE  4140-01-M 


National  Cantar  for  Raaaareh 
Raaourcaa,  Notica  of  Cloaad  Maating 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Center  for  Research  Resources 
Special  Emphasis  Panel  (SEP)  meeting. 

Name  of  SEP:  Biomedical  Research 
Technology  (Telephone  Conference  Call). 

Date:  April  10, 1997. 

Time;  2.-00  p.m. 

Place:  National  Institutes  of  Health,  6705 
Rockledge  Drive.  MSC  7965,  Room  6018, 
Bethesda.  MD  20892-7965. 

Contact  Person:  Dr.  Bela  Gulyas.  Scientific 
Review  Administrator.  6705  Rockledge  Drive. 
MSC  7965,  Room  6018,  Bethesda,  MD  20892- 
7965,  (301)  435-0811. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications.  "Hus  notice  is  being 
published  less  than  15  days  prior  to  the 
above  meeting  due  to  the  urgent  need  to  meet 
timing  limitations  imposed  by  the  review  and 
funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  claariy 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.371,  Biomedical  Research 
Technology,  National  Institutes  of  Health, 
HHS) 

Dated:  "March  18, 1997. 
La  Verne  Y.  StringfiBld. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-7266  Filed  3-21-97;  8:45  am] 

nUJNQ  OOOE  4140-«1-M 


National  Inatttuta  of  Allargy  and 
Infactioua  Diaaaaaa;  Amandad  Notica 
of  Maating 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  TB  Research  Materials 
and  Vaccine  Testing,  March  31. 1997. 
Teleconference  Review,  Solar  Building, 
Room  1A4.  6003  Executive  Boulevard. 
Bethesda.  Maryland  which  was 
published  in  the  Federal  Register  on 
March  11,  1997,  Citation  (62  FR  11215). 

This  committee  was  to  have  convened 
at  2:00  pjn.  on  March  31.  but  the 


meeting  has  been  changed  to  12:00  p.m. 
on  April  1. 1997.  Solar  Building,  Room 
1A4. 

As  previously  announced,  the 
meeting  will  be  closed  to  the  public  for 
the  review  of  contract  proposals. 

Dated:  March  18. 1997. 
UVane  Y.  Strii^firid. 

Committee  Management  Officer,  NIH. 
(FR  Doc.  97-7265  FUed  3-21-97;  8:45  am] 

■UJNQ  COK  414e-ei-« 

Natonal  Inatttuta  of  Maaltti 

National  Inatttuta  of  Allargy  and 
Infactioua  Diaaaaaa;  Notica  of  Maating: 
AIDS  Raaaareh  Adviaory  Commlttaa, 
MAID 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  AIDS  Research  Advisory  Committee, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  May  20, 1997.  in 
Conference  Room  D  of  the  Natcher 
Conference  Center.  Building  45,  at  the 
National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda.  Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  until 
adjournment.  The  AIDS  Research 
Advisory  Committee  (ARAC)  advises 
and  makes  recommendations  to  the 
Director.  National  Institute  of  Allergy 
and  Infiactious  Diseases,  on  all  aspects  of 
research  on  HIV  and  AIDS  related  to  the 
mission  of  the  Division  of  AIDS 
(DAIDS). 

The  Committee  wrill  provide  advice 
on  scientific  priorities,  policy,  and 
program  balance  at  the  Division  level. 
The  Committee  will  review  the  progress 
and  productivity  of  ongoing  efforts,  and 
identify  critical  gaps/obstacles  to 
progress.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Ms.  Rona  L.  Siskind,  Executive 
Secretary.  AIDS  Research  Advisory 
Committee.  DAIDS.  NIAID.  NIH.  Solar 
Building,  Room  2A21,  telephone  301- 
435-3732,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members  upon  request  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Siskind  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Immunology.  Allergic 
and  Immunologic  Disease  Research:  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health) 
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Dated:  March  18. 1997. 
UVanw  Y.  StriasSakl. 
Committee  Management  Officer,  NM. 
IFR  Doc.  97-7267  Filed  3-21-«7;  8:45  am] 
MUMQCOOK  414«-«1-M 


National  InstitutM  of  Heatth 

DtvMon  of  Research  Qrants;  Notice  of 
Meeting  of  the  Division  of  Research 
Qrants  Advisory  Coinmittee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Division  of  Research  Grants 
Advisory  Committee.  April  28-29, 1997, 
Building  3lC.  Ck)nference  Room  10, 
National  Institutes  of  Heath,  Bethesda, 
Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
pubUc  from  8:30  a.m.  on  April  28  to 
adjournment  on  April  29.  The  meeting 
will  include,  among  other  topics,  a 
discussion  of  some  recent  experiences 
and  experiments  in  streamlining  the 
peer  review  system.  Attendance  by  the 
public  will  be  limited  to  space  available. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants.  Rocldedge  2  Building,  Suite 
3016,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892-7778, 
telephone  (301)  435-1124,  will  furnish 
a  summary  of  the  meeting  and  a  roster 
of  the  committee  members. 

Dr.  Samuel  JoselofT,  Executive 
Secretary  of  the  Committee,  Rockledge  2 
Building,  Suite  3176,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892- 
7762,  phone  (301)  435-0691,  will 
provide  substantive  program 
information  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Elxecutive  Secretary  at  least 
two  weeks  in  advance  of  the  meeting. 

Dated:  March  18.  1997. 
UVarne  Y.  Stringfieki, 
Committee  Managemmit  Officer,  NIH. 
(FR  Doc  97-7268  Filed  3-21-97:  8:45  am] 
I  ooos  4i4a-ei-M 


Public  Heahh  Service 

National  Institute  of  Chitd  Health  and 
Human  Development  Contracefition 
and  InfsftHlty  Research  Loan 
Repayment  Program 

AQEN6y:  National  Institutes  of  Health, 
Public  Heahh  Service.  HHS. 
ACTKM:  Notice. 


f:  The  Center  for  Population 
Rmeareh  (CPR)  of  the  National  bistitute 
of  Child  Health  and  Hiunan 
Development  (NICHD),  the  National 


Institutes  of  Health  (NIH).  announces 
the  availabihty  of  educational  loan 
repayment  under  the  NICHD 
Contraception  and  Infertihty  Research 
Loan  Repayment  Program  (CIR-LRP  or 
the  Pro^«m).  The  CIR-LRP,  which  is 
authorized  by  Section  487B  of  the 
PubUc  Health  Service  (PHS)  Act  (42 
U.S.C.  288-2)  as  added  by  the  NIH 
Revitalization  Act  of  1993  (Pub.  L.  103- 
43),  provides  for  the  repayment  of  the 
educational  loan  debt  of  qualified  health 
professionals  (including  graduate 
students)  who  agreed  to  commit  to  a 
period  of  obUgated  service  of  not  less 
than  two  years  conducting  research  with 
respect  to  contraception  and/or 
infertihty.  The  CIR-LRP  will  pay  up  to 
$20,000  of  the  principal  and  interest  of 
such  individual's  educational  loans  for 
each  year  of  obligated  service.  In 
addition  to  the  loan  repayments,  the 
CIR-LRP  will  pay  participants  an 
amount  equal  to  39  percent  of  the  total 
amount  of  the  loan  repayments  made  for 
the  taxable  year  in  order  to  provide 
reimbursement  for  lax  liability  caused 
by  the  Program's  loan  repayments.  The 
purpose  of  the  CIR-LRP  is  the 
recruitment  and  retention  of  highly 
qualihed  health  professionals 
conducting  contraception  and/or 
infertihty  research.  Through  this  notice, 
the  NICHD,  NIH,  invites  health 
professionals  who  meet  the  prescribed 
ehgibility  criteria  to  apply  for 
participation  in  the  CK-LRP. 
DATES:  Interested  persons  who  meet  the 
ehgibility  requirements  may  request 
information  about  the  CIR-LRP 
beginning  on  March  1, 1997. 
Apphcations  for  participation  in  the 
CDR-LRP  can  be  submitted  at  any  time 
after  April  1. 1997. 

AOOflESSES:  Information  regarding  the 
CIR-LRP  may  be  obtained  by  contacting: 
Dr.  Louis  V.  DePaolo,  Health  Scientist 
Administrator,  Contraception  and 
Infertihty  Research  Loan  Repayment 
Program,  Center  for  Population 
Research,  National  Institute  of  Child 
Health  and  Hiunan  Development,  NIH, 
Building  61E,  Rm.  8B01,  Bethesda. 
Maryland  20892-7510  (Voice:  301/496- 
6515);  FAX:  301/49&-O962;  E-Mail: 
depaolol^dOl  .nichd.nih.gov). 

Apphcations  can  be  svibmitted  at  any 
time  after  April  1 .  1997  to: 
Contraception  and  Infertihty  Research 
Loan  Repayment  Program,  Center  for 
Population  Research,  National  Institute 
of  Child  Health  and  Human 
Development,  NIH,  Building  61E.  Room 
8B01,  Bethesda,  Maryland  20892-7510. 
For  courier  dehveries,  the  following 
address  should  be  used:  Contraception 
and  Infertihty  Research  Loan 
Repayment  Program,  Center  for 
Populaticm  Research,  National  Institute 


of  Child  Health  and  Human 
Development,  NIH,  6100  Executive 
Botilevard,  Room  8B01,  Rockville, 
Maryland  20851 

SUPPLEMENTARY  INFORMATKm:  The  NIH 
Revitalization  Act  of  1993  (Pub.  L.  103- 
43)  was  enacted  on  Jime  10, 1993, 
adding  section  487B  of  the  PHS  Act  (42 
U.S.C.  288-2).  Section  487B  authorizes 
the  Secretary  of  Health  and  Human 
Services  in  consultation  with  the 
Director  of  NICHD  to  estabhsh  a 
program  of  entering  into  contracts  with 
quahfied  professionals  under  which 
such  health  professionals  agree  to 
conduct  contraception  and/or  infertihty 
research  in  consideration  of  the  Federal 
Government  agreeing  to  repay,  for  each 
year  of  such  service,  not  more  than 
$20,000  of  the  principal  and  interest  of 
their  outstanding  graduate  and/or 
undergraduate  educational  loans.  The 
Secretary,  in  consultation  with  the 
Director  of  NICHD,  has  estabhshed  a 
program  to  provide  such  loan 
repayments.  This  program  is  known  as 
the  Contraception  and  Infertihty 
Research  Loan  Repayment  Pro^-am 
(CIR-LRP).  In  return  for  these  loan 
repayments,  apphcants  must  agree  to 
participate  in  contraception  and/or 
infertility  research  for  a  period  of 
obhgated  service  of  not  less  than  two 
years.  Selected  apphcants  become 
participants  in  the  CIR-LRP  only  upon 
the  signing  of  a  written  contract  by  the 
Director,  NICHD,  the  Secretary's 
designate.  While  the  statute  authorizes 
repayment  of  the  educational  loans  of 
quahfied  health  professionals  agreeing 
to  participate  in  contraception  and/or 
infertihty  research,  the  initial 
implementation  of  the  program  will  be 
hmited  to  employees  of  the  three 
NICHD  Contraception  Research  Centers 
and  two  NICHD  Infertihty  Research 
Centers  due  to  limited  availabihty  of 
funds. 

Eligibility  Criteria 

Quahfied  health  and  aUied  health 
profiessionals  including,  but  not  limited 
to,  physicians,  Ph.D.-level  scientists, 
nurses  and  physician  assistants,  as  well 
as  graduate  students  and  postgraduate 
research  fellows  training  in  the  health 
professions  are  ehgible  to  apply 
provided  that  they  will  be  or  are 
engaged,  at  the  time  of  participation  in 
the  CIR-LRP,  in  employment/training  at 
one  of  five  Cooperative  Spedahzed 
Contraception  or  Infertility  Research 
Centers  ("CIR  Center")  funded  by 
NICHD  as  authorized  by  Section  452A 
of  the  PHS  Act  (42  U.S.C  285g-5)  and 
as  mandated  in  the  NIH  Revitalization 
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Act  of  1993  (Title  X,  NICHD,  Subtitle  A. 
Reaeeich  Centers  With  ReuMct  to 
Contraception  and  ReseaicL  Centers 
With  Respect  to  Infertility,  Section 
1001,  Grants  and  Contracts  for  Reeeeidi 
Centers).  As  such,  apfdicuits  wiU  be 
expected  to  participate  in  reseerch 
relating  to  infertility  and/or 
contraception.  For  purposes  of  the  QR- 
LRP,  infertility  research  is  defined  as 
research  whose  long-range  objective  is 
to  evaluate,  treat  or  amehorate 
conditions  which  result  in  the  ikilure  of 
couples  to  either  conceive  or  bear 
young,  and  contraception  rasaarch  is 
defined  as  research  whose  ultimate  goal 
is  to  provide  new  or  improved  methods 
of  preventing  pregnancy. 

m  order  to  be  considered  for  selection 
into  the  CIR-LRP,  an  appUcant  meeting 
the  above  eligibility  requireuMnts  must 
submit  a  completed  and  signed 
apphcation  form.  In  addition,  the 
individual  must:  (1)  Sign  and  submit  a 
CIR-LRP  contract  by  which  he/she 
agrees  to  serve  the  obligated  minimnm 
period  of  two  years  conducting 
contraception  or  infertihty  research  at 
the  OR  Center  approved  by  the  Director. 
NICHD;  (2)  have  completely  satisfied 
any  other  service  obligation  for  health 
professional  service  which  is  owed 
under  an  agreement  with  the  Federal 
Government,  State  Government  or  other 
entity  prior  to  beginning  the  period  of 
service  under  the  CK-LRP,  and  (3) 
certify  that  he/she  is  not  delinquent  on 
any  amounts  which  are  owed  to  the 
Federal  GovemmenL 

Participants  must  be  U.S.  citizens, 
nationals  or  permanent  residents. 
Individuals  who  are  fulfilling 
internship,  residency  or  other  advanced 
primaiy-care  training  requirements  are 
not  eligible  to  participate. 

^ipycatioB  Procedure  and  Tnlerfiiai 


Submission  of  apphcants  for 
participation  in  the  CIR-LRP  by  eligible 
individuals  wrill  be  made  to  NICHD  on 
behalf  of  the  appUcant  by  the  CER 
Center.  The  apphcation  wiD  include:  (1) 
Institutional  assurance  of  future 
en^>lo3rment/affiliation  with  the  OR 
Center  (e.g.,  contract  between  individual 
and  institution)  of  not  less  than  two 
years  from  the  anticipated  effective  date 
of  the  CIR-LRP  contract  between  the 
individual  and  NICHD;  (2)  a  description 
of  the  apphcant's  proposed  role  in  the 
scientific  research  on  contraception 
and/or  inferiiUty  being  conducted  in  the 
CIR  Center,  and  (3)  a  l^ef  statement 
addressing  the  apphcant's  kmg-rangB 
carew  plan  for  wngagiiig  xn 
contraception  or  infertility  reaeeich.  The 
apphcation  will  be  reviewed  by  the 
OR-'UP  Panel  (PUid).  diaired  Iky  the 
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Deputy  Diractor,  NICHD,  and  comprised 
of  repgetentatives  of  the  NICHD's  Office 
of  Aomimstative  Managonent,  the 
respective  Program  Officers  of  the 
Cmtat  for  Population  Research,  end 
special  consuhants  as  required.  The 
I^el  will  review  and  select 
apphcatioiu  for  approval  baaed  upon 
the  credentials  of  the  appHcant  and 
other  criteria  the  Secretary  deans 
wpropriate  sudi  as  the  scientific  merit 
of  the  research  and  the  nature  of  the 
apphcanf  s  career  plan  focus.  Priority 
ivill  be  given  to  apphcants  with  a  dear 
career  focus  in  the  specialized  areas  of 
contraceptive  and/or  infertihty  research 
over  those  wngagiwg  in  geqenl 
reproductive  sciences  research.  In 
addition  to  this  review,  the  CIR-LRP 
will  determine  whether  the  educational 
loan  d^  qualifies  for  loan  repayment 
assistance  under  this  Program  (see 
below).  All  selections  are  sul^ect  to  final 
approval  by  the  Director,  NICHD.  The 
NICHD  will  notify  the  appUcant  of  the 
outcome  of  the  review.  It  is  antidpated 
that  the  selection  process  will  take 
approximately  six  to  eight  weeks 
following  receipt  of  the  appUcatron. 

Program  Admiffiistratiaa 

The  appUcant  is  required  to  submit 
(1)  A  completed  and  signed  CIR-1.RP 
contract,  and  (2)  a  copy  of  an 
institutional  assurance  of  employment/ 
affiliation  with  a  CIR  Center  for  no  less 
than  a  two-year  period  from  the 
anticipated  effertive  date  of  the  CIR- 
LRP  contract  Neithn  the  apphcant  nor 
the  Federal  Government  is  bound  by 
this  contract  until:  (1)  The  appUcant  has 
submitted  and  had  approved  by  the 
Director,  NICHD,  a  complete,  acciuate 
application  as  required  by  this  program 
announcement.  (2)  the  contract  is  signed 
by  the  Director,  NICHD,  and  (3) 
authorized  funds  are  agreement  to  the 
NICHD  to  carry  out  the  contract 

The  efiiectrve  date  of  the  contract  will 
be  the  date  it  is  signed  by  the  Director 
or  the  date  employment/training  begins 
at  the  CIR  CeiUer,  whichever  is  later. 
Initial  contracts  will  be  executed  to 
cover  a  two-year  service  period. 
FoUowing  conclusion  of  this  initial 
contract,  participants  may  be  considered 
for  one-year  renewal  contracts,  subject 
to  approval  of  the  Panel,  for  up  to  two 
additional  years.  Graduate  students 
must  maintain  full-time  enrollment  (as 
determined  by  the  acadmnic  institution 
of  study),  and  be  in  good  academic 
standing  (as  determined  by  the 
anadmnir  institution  of  study)  while 
participating  in  the  CIR-LRP. 


wPartic^Mnts 
The  CIR-IRP  win  pay  up  to  ^20,000 
of  the  principal  and  interest  of  a 


participant's  preexisting,  ncmdelinquent 
qualified  (see  below)  educational 
(graduate  and/or  imdergraduate)  loan 
balance  for  each  year  of  obligated 
service  that  is  fulffiled  by  the  apphcant 

llie  CIR-LRP's  payments  to  lenders 
on  behalf  of  the  perticipants  rapreeent 
taxable  income  to  the  participant  The 
□R-LRP  reports  each  year  to  the 
Internal  Revenue  Service  the  payments 
it  makes  to  aU  participants.  Section 
338B  of  the  PubUc  Heahh  Service  Act 
(42  U.S.C  2541-1).  uicorporatad  l^ 
refnence  in  section  487B,  provides, 
however,  that  in  addition  to  the  Inan 
payments  made  to  lenders,  the  CIR-iRP 
will  also  pay  to  the  partidpents  an 
amount  equal  to  39  percent  of  the  total 
amount  of  the  loan  repajrments  made  fm 
the  taxable  year.  Participants  should 
note  that  this  payment  is  also 
considered  taxable  int^onif*  by  the 
Internal  Revenue  Service  and  many 
State  and  local  taxing  authoritiea. 

The  CIR-4JIP  wiU  make  quarterly 
payments  to  the  lenders.  Payment  is 
made  by  a  U.S.  Treasury  c^eck  shortly 
after  the  end  of  each  fuU  quarter  of 
satisfectory  service.  Since  the  first 
payment  to  lenders  will  not  be  made 
uxOil  after  the  end  of  the  first  quarter  of 
obligated  service,  participants  should 
continue  to  make  monthfy  loan 
pajrments  for  the  first  three  months  of 
his/her  service  to  avoid  defeultiag  on 
his/her  loans  and  affecting  his/her 
credit  ratings. 

Loan  DocnmentatioB  and  QoalificatioB 

A  copy  of  the  promissory  note  for 
eech  outstanding  loan  must  be 
submitted  with  the  application.  (This 
usuaUy  may  be  obtained  upon  request  to 
the  lenders.)  The  CER-LRP  will 
determine  if  the  loans  were  reasonably 
necessary  to  meet  the  costs  of  education, 
in  terms  of  each  individual  loan  and  in 
temu  of  each  applicant's  total 
educational  loan  debts.  Loans  qualifying 
for  repa3rm«it  include  preexisting  loans 
olrtained  by  the  participant  for: 

(1)  Undergraduate  and  graduate 
tuition  expenses; 

(2)  All  other  reasonable  educational 
expenses  including  fees,  books, 
supphes,  educational  equipment  and 
materials  required  by  the  school,  and 
laboratory  expenses;  and 

(3)  Reasonable  Uving  expenses 
including  the  costs  of  room  and  board, 
transportetion,  commuting  and  other 
costs  incurred  during  an  individual's 
attendance  tA  school  as  determined  by 
the  Secretary. 

Applicants  must  complete  a  lender 
verification  form  for  each  loan.  The 
most  cuneitf  balance  (rf  each  Ic 
principal  plus  interest  plus  loan 
expenses  (such  as  the  required 
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insuiance  premiums  on  the  unpaid 
balances  of  some  loans) — should  be 
determined  as  accurately  as  possible 
and  reported  by  the  appUcant  on  each 
fonn.  This  enables  the  OR-LRP  to 
reserve  adequate  funds  for  loan 
repayments  under  the  contract  should 
the  appUcant  become  a  QR-LRP 
participant.  The  OR-LRP  will  send  the 
loan  verification  forms  to  each  lender 
for  verification.  If  the  QR-LRP  is  unable 
to  obtain  adequate  loan  verification 
from  the  lender,  the  apphcant  may  be 
asked  to  submit  other  documentation, 
such  as  copies  of  the  original  loan 
application,  to  doomient  that  the  loan 
(or  a  stated  portion  of  the  loan)  was 
obtained  for  the  educational  purposes 
stated  previously. 

Financial  obligations  not  qualifying 
for  repayment  include: 

(1)  Physician  Storage  Area 
Scholarship  Program; 

(2)  Pubhc  Health  Swvice  and  National 
Hcttlth  Service  Corps  Scholarship 
Programs; 

(3)  Armed  Forces  (Army,  Navy  at  Air 
Fence)  Health  Profsssions  Scholarship 
PnMFams; 

(4)  Indian  Health  Service  Scholarship 
Proorem; 

(5)  National  Research  Service  Award 
Program; 

(6)  Loans  for  which  contemporaneous 
documeotation  is  not  available; 

(7)  Loans  or  "scholarship" 
arrangements  which  impose  financial 
obligations  upon  the  apphcant  if  service 
is  not  performed; 

(8)  Loans  without  a  promissory  note 
made  when  the  loan  was  given; 

(9)  Loans  that  are  delinquent; 

(10)  Loans,  at  those  parts  of  loans, 
obtained  for  educational  or  Uving 
expenses  while  at  school,  which  exceed 
the  "reasonable"  level,  as  determined  by 
a  review  of  the  school's  standard  school 
budget  at  additional  contemporaneous 
documentation  for  the  year  in  which  the 
loan  was  made,  as  determined  by  the 
OR-LRP: 

(11)  Loans  which  have  been  paid  in 
full: 

(12)  Loans  not  obtained  from  a 
Goveniment  entity  or  commercial  or 
other  charter  lending  institution,  sudi 
as  loans  from  friends  and  relatives  or 
other  private  individuals; 

(13)  Loans  for  graduate  studies 
nhtain^H  foUofwing  entry  into  the  OR- 


Bi— th  of  the  Loan  KepaymsBt 


In  the  event  that  the  participant  fails 
to  begin  at  complete  the  two-year 
minimitm  period  of  obligatory 
participation  in  contraception  or 
inlaitility  reseerefa  at  a  OR  Cettter  as  set 


forth  in  the  contract,  and  payments  have 
been  rendered  to  the  lenders  on  behalf 
of  the  individual,  he/she  is  in  breach  of 
the  contractual  agreement,  and  is  Uable 
to  pay  monetary  damages  to  the  United 
States  Government.  Participants  who 
leave  during  the  first  year  of  the  initial 
contract  are  Uable  for  amounts  already 
paid  by  the  Program  plus  an  amount 
equal  to  $1,000  multipUed  by  the 
number  of  months  of  the  original 
obligation.  Participants  who  leave 
during  the  second  year  of  the  contract 
are  U^le  for  (a)  the  total  of  the  amounts 
the  Program  paid  the  lendera,  plus  (b) 
an  "unserved  pbUgation  penalty"  of 
$1 ,000  for  each  month  unserved.  If  a 
participant  completed  the  two-year 
minimtim  obligatory  period,  but  cannot 
complete  additional  obUgatory  periods, 
no  (^Ugation  penalties  will  be  levied, 
but  the  participant  will  oWe  the  United 
States  for  any  payments  the  OR-LRP 
made  to  the  lendera  fat  which  service  by 
the  participant  was  not  performed 
unless,  in  the  opinion  of  the  OR-LRP 
Panel,  they  continue  to  participate  in 
contraception  and/or  infertiUty  research 
during  the  additicHial  obUgatory  periods. 
If  a  participant  must  terminate 
employment/training  at  a  OR  Center  for 
reasons  beyond  his/her  control,  and 
transfvs  to  a  site  other  than  a  OR 
Center,  payments  will  cease  upon 
transfer.  His/she  may  not  be  Uable  for 
mcmetary  damages  as  described  above, 
if,  in  the  judgment  of  the  OR-LRP 
Panel,  he/she  continues  to  participate  in 
contraception  and/or  infertiUty 
research.  However,  if  he/she  transfera  to 
another  OR  Center  with  the  approval  of 
the  Director.  N1CHD.  the  contract  will 
be  amended  and  the  participant  wiU 
still  be  considered  bound  by  the 
ongoing  contract  obUgations,  and  the 
lenders  will  continue  to  receive 
payments  on  behalf  of  the  participant 
according  to  schedule. 

Additional  Program  lafionnatioii 

This  Program  is  not  subject  to  the 
provisicms  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

This  Program  is  subject  to  OMB 
clearance  under  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995.  The 
information  coUection  and 
recordkeeping  associated  with  the 
Program  have  been  approved  by  OMB 
under  OMB  No.  0925-0440  (expires 
December  31, 1999). 

The  Catalog  of  Fadsral  Domestic  Anistance 
number  far  the  CIR-LXP  l«  93.209. 


Dated:  March  12, 1907. 
Ruth  L.  Kirschstein. 

Deputy  Director,  National  Institutes  of  Health. 
[PR  Doc  97-7269  Filed  3-21-97;  8:45  am] 
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DEPARjyENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4120-H-Oq 

AssassiiMnt  of  tfM  riMsofMble 
rtovltaiizatlon  Pottnlial  of  Certain 
Public  Housing  Rsqulfd  By  Law; 
FurltMr  AnMndmant  to  TliiMfiaiiias 

agency:  Office  of  the  Assistant 
Secretary  for  PtibUc  and  Indian  • 
Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  On  September  26, 1996,  the 
Department  published  a  notice  which 
implements  section  202  of  the  Omnibus 
ConsoUdated  Rescissions  and 
Appropriations  Act  of  1996.  Section  202 
requires  PHAs  to  identify  certain 
distressed  pubUc  housing  developments 
that  wiU  be  required  to  be  replaced  with 
tenant-based  assistance  if  they  cannot  be 
revitalized  by  any  rea^nable  means.  In 
that  eventuality,  households  in 
occupancy  would  be  ofiiered  tenant- 
based  or  project -based  assistance  and 
would  be  relocated — if  sufficient 
bousing  will  not  be  maintained, 
rehabiUtated,  or  replaced  on  the  current 
site— to  other  decent,  safe,  sanitary,  and 
affordable  housing  which  is,  to  the 
maximum  extent  practicable,  bousing  of 
their  choice. 

On  December  26, 1996,  at  61  FR 
68048,  the  E)epartment  issued  a  notice 
which  amended  the  timeframes  that  the 
Department  set  in  the  September  26, 
1996  notice  for  accomplishing  the 
standards  necessary  for  compUance 
with  section  202.  This  notice  makes  a 
further  amendment  to  the  timeframes  by 
extending  the  March  31, 1997  deadline 
for  accompUshing  Standard  D  until  Jtme 
30.  1997. 

EFFECTIVE  DATE:  March  24, 1997. 
FOR  FURTHER  MFORMATXM  CONTACT:  Rod 
Sofomon,  Senior  Director  for  PoUcy  and 
Legislation,  PubUc  and  Indian  Housing, 
Room  4116,  Department  of  Housing  and 
Urban  Development.  451  7th  Street,  SW, 
Washington.  DC  20410,  telephone  (202) 
708-0713.  For  hearing  or  speech 
impaired  persons,  this  number  may  be 
accessed  via  TTY  by  contacting  the 
Federal  Information  Relay  Service  at  1- 
800-877-8339 

SUPPLEMENTARY  MFORMAT10N:  Section 
202  of  the  Omnibus  ConsoUdated 
Rescissions  and  Appropriations  Act  of 
1996  {Pub.  L  104-134, 110  Stat  1321- 


279,  42  U.S.C.  14371  note)  ("OCRA") 
requires  PHAs  to  identify  certain 
distressed  public  housing  developments 
that  will  be  required  to  be  assessed. 
Households  in  occupancy  would  be 
offered  tenant-based  or  project-based 
assistance  (that  can  include  other  pubUc 
housing  units)  and  would  be  relocated — 
if  sufficient  housing  wiU  not  be 
maintained,  rehabilitated,  or  replaced 
on  the  current  site — to  other  decent, 
safe,  sanitary,  and  affordable  housing 
which  is.  to  the  maximum  extent 
practicable,  housing  of  their  choice. 
After  residents  are  relocated,  the 
distressed  developments  (or  affected 
buildings)  for  which  no  reasonable 
means  of  revitalization  exists  will  be 
removed  from  the  public  housing 
inventory. 

On  September  26,  1996,  at  61  FR 
50632.  the  Department  published  a 
notice  to  implement  section  202  of 
OCRA.  The  notice  established  the 
standards  for  conducting  the 
assessments  and  the  conversion  plan.  It 
also  set  forth  certain  timeframes  for 
meeting  those  standards.  The 
timeframes  set  in  that  notice  were 
amended  by  publication  of  a  notice  in 
the  Federal  Register  on  December  26, 
1996,  at  61  FR  68048.  in  order  to  be 
equitable  to  all  of  the  housing 
authorities  to  be  assessed.  This  notice 
further  amends  the  timeframes  by 
extending  the  March  31, 1997  deadline 
for  accompUshing  Standard  D  until  June 
30, 1997.  Based  on  further  analysis  and 
the  public  comments  received  on  the 
September  26.  1996  notice,  an  interim 
rule  mil  be  issued  in  the  near  future 
which  will  further  address  Standard  D, 
as  well  as  respond  to  the  pubUc 
comments  received. 

Dated:  March  20,  1997. 

Kerin  Emanuel  Marchman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

|FR  Doc.  97-7523  Filed  3-20-97;  2:22  pm] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlifa  Servica 

Notica  of  Racaipt  of  Applications  for 
Parmlt 

The  following  applicants  have 
appUed  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

PRT-62032g 

Applicant:  Mark  Malbtti.  Belmont,  CA 


The  applicant  requests  a  permit  to 
acquire  in  interstate  commerce  one  pair 
of  captive  bom  Grand  Cayman  Rock 
iguana  [Cyclura  nubila  levrisi)  for  the 
purpose  of  enhancement  of  the  species 
through  captive  breeding. 
PRT-826258 

AppUcant:  Monte  L.  Bean  Life  Sciences 
Museum,  Brigham  Yoimg  University, 
Provo.  UT. 

AppUcant  requests  a  permit  to  import 
the  skin  of  one  cheetah  [Acinonyx 
jubatus)  which  died  of  natural  causes  at 
Hoedspruit  Cheetah  Project,  South 
Africa,  for  the  purpose  of  conservation 
education. 

PRT-826004 

Applicant:  Samuel  Allen,  Claclcamas,  OR. 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  cuUed  irom  a  captive  herd 
maintained  under  the  management 
program  of  the  RepubUc  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-751198 

Applicant:  KeUy  A.  Young.  Las  Vegas, 
Nevada. 

The  applicant  requests  a  permit  to 
reexport  and  reimport  Black  leopard 
{Panthera  pardus  delacouri),  tiger 
(Panthera  tigris),  and  progeny  of  the 
animals  ctirrentiy  held  by  the  appUcant 
and  any  animals  acquired  in  the  United 
States  by  the  appUcant  to/fivm 
worldwide  locations  to  enhance  the 
siuvival  of  the  species  through 
conservation  education.  This 
notificatation  covers  activities 
conducted  by  the  appUcant  over  a  three 
year  period. 
PRT-826402 

AppUcant:  WUdlifs  ConseivaUon  Society, 
Bronx.  New  York. 

The  applicant  requests  a  permit  to 
import  two  male  Pink  pigeon  [Columba 
mayeri)  from  Jersey  Wildlife 
Preservation  Trust,  Mauritius  for  the 
purpose  of  enhancement  of  the  species 
through  conservation  education  and 
captive  breeding. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
WildUfe  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  die  Director 
within  30  days  of  the  date  of  this 
publication. 

The  pubUc  is  invited  to  comment  on 
the  foUowing  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 


as  amended  {16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-740507 

Applicant:  Alaska  Fish  and  Wildlife  Research 
Center,  Anchorage,  AK. 

Type  of  Permit:  Take/Import  for 
Scientific  Research. 

Name  and  Number  of  Animals: 
Alaskan  sea  otter  [Enhydra  lutris  lutris). 

Summary  of  Activity  to  be 
Authorized:  The  applicant  has  requested 
amendments  to  and  reissuance  of  a 
previously  issued  permit  for  the 
foUowing  activites:  (a)  take  of  up  to  325 
Alaskan  sea  otters  (includes  capttire  and 
release  of  200,  and  capture/recapture, 
collect  biological  samples,  fUpper  tag, 
implant  transponder  chip  for  125  and, 
of  the  125,  surgically  implant  111  with 
a  radio  transmitter),  (b)  coUection  of 
biological  samples  from  salvaged 
specimens  found  dead  on  Alaslcan 
beaches,  or  in  Alaskan  waters  or  as  may 
be  available  through  the  Native  Alaskan 
subsistence  harvest,  and  (c)  import  of 
tissue  samples  from  sea  otters  in  Canada 
and  Russia. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  Alaska, 
Canada,  and  Russia. 

Period  of  Activity:  Up  to  five  yeara 
from  issuance  of  a  permit,  if  issued. 

Concurrent  with  the  pubUcation  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  appUcation  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
appUcation  should  be  sent  to  the  U.S. 
Fish  and  WildUfe  Service,  Office  of 
Management  Authorify,  4401  N.  Fairfax 
Drive.  Room  430,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  pubUcation 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Dociunents  and  other  information 
submitted  with  these  appUcations  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 
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Dated:  March  18. 1997. 
Maigarat  nagar. 

ChJef.  Bmnch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  97-7297  Filed  3-21-97;  8:45  am) 
SUMO  COOC  4310-«»-P 


BurMu  of  Land  Managamant 
[WO-640-1820-00  24  1  A] 

Call  for  Nominationa  for  Raaourca 
Adviaory  Councila 

AQBICY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Resource  Advisory 

Cniinril  Call  for  Nominations. 


f:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  for  each  of 
the  Bureau  of  Land  Management  (BLM) 
Resource  Advisory  Councils  that  have 
member  terms  expiring  this  year.  The 
Cn^inrilii  provide  advice  and 
recommendations  to  BLM  on  land  use 
planning  and  management  of  the  public 
lands  within  their  geographic  areas. 
Public  nominations  will  be  considered 
for  45  days  after  the  publication  date  of 
this  notice. 

The  Federal  Land  Policy  and 
Management  Act  (FLPMA)  directs  the 
Secretary  of  the  Interior  to  involve  the 
public  in  planning  and  issues  related  to 
management  of  lands  administered  by 
BLM.  Section  309  of  FIPMA  directs  the 
Secretary  to  select  10  to  15  member 
citizen-based  advisory  councils  that  are 
established  and  authorized  consistent 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA).  As 
required  by  the  FACA.  Resource 
Advisory  Council  members  appointed  to 
the  council  must  be  balanced  and 
representative  of  the  various  interests 
concerned  mth  the  management  of  the 
public  lands.  These  include  three 
categories: 

Category  One — holders  of  federal 
grazing  permits,  representatives  of 
energy  and  mining  development,  timber 
industry,  oCf-road  vehicle  use  and 
developed  recreation; 

Category  Two — representatives  of 
environmental  and  resource 
conservation  organizations, 
archaeological  and  historic  interests, 
and  wild  horse  and  burro  groups; 

Category  Three — representatives  of 
State  and  Local  government.  Native 
American  tribes,  academicians  involved 
in  natural  sciences,  and  the  public-«t- 
lai^ 

Individuals  may  nominate  themselves 
or  others.  Nominees  must  be  residents 
of  the  State  or  States  in  which  the 
council  has  jurisdiction.  Nominees  will 
be  evaluated  based  on  their  education. 


training,  and  experience  of  the  issues 
and  knowledge  of  the  geographical  area 
of  the  Council.  Nominees  should  have 
demonstrated  a  commitment  to 
collaborative  resource  decision  making. 
All  nominations  must  be  accompanied 
by  letters  of  reference  from  represented 
interests  or  organizations,  a  completed 
background  information  nomination 
form,  as  vrell  as  any  other  information 
that  speaks  to  the  nominee's 
qualifications. 

Simultaneous  with  this  notice,  BLM 
State  OCBces  will  issue  press  releases 
providing  additional  information  for 
submitting  nominations,  with  specifics 
about  the  number  and  categories  of 
member  positions  available  for  each 
council  in  the  State.  Nominations  for 
Rteource  Advisory  Councils  should  be 
sent  to  the  appropriate  BLM  offices 
listed  below. 

Alaska 

Alaska  Resource  Advisory  Council 
Theresa  McPherson,  Alaska  State 
Office,  BLM,  222  West  7th  Avenue^ 
f  13.  Anchorage,  Alaska  99513- 
7599.  (907)  271-3322 

Arizona 

Arizona  Resource  Advisory  Coimcil 
Deborah  Stevens,  Arizona  State 
Office.  BLM.  222  North  Central 
Avenue.  Phoenix.  Arizona  85004- 
2203.  (602)  417-9215 

California 

Bakersfield  Resource  Advisory  Council 
Ron  Fellows.  Bakersfield  District 
Manager.  3801  Pegasus  Avenue. 
Bakerafield,  California  93308.  (805) 
391-6000 

Susanville  Resource  Advisory  Council 
Linda  Hansen.  Area  Manager.  Eagle 
Lake  Resource  Area,  2950  Riverside 
Drive.  Susanville,  California  96130. 
(916)  257-0456 

Ukiah  Resource  Advisory  Council 
Renee  Snyder,  Area  Manager,  Clear 
Lake  Resource  Area,  2550  North 
State  Street.  Uldah.  California 
95482-3023.  (707)  468-4000 

Colorado 

Front  Range  Resource  Advisory  Council; 
Southwest  Resource  Advisory 
Coimcil;  Northwest  Resoiirce 
Advisory  Council 
Sheri  Bell,  Colorado  State  Office. 
BLM.  2850  Youngfield  Street. 
Lakewood.  Colocado  80215-7093. 
(303)  239-3671 

Idaho 

Upper  Colimibia  Resource  Advisory 
Council:  Upper  Snake  Resource 
Advisory  Council;  Lower  Snake 
Resource  Advisory  Council 


Glenda  Hawkins.  Idaho  State  Office. 
BLM.  1387  Vinnell  Way.  Boise. 
Idaho  83709-2500.  (208)  373-4013 

Montana  and  Dakotas 

Butte  Resource  Advisory  Council; 
Dakotas  Resource  Advisory 
Coimcil:  Lewistown  Resource 
Advisory  Council:  Miles  Qty 
Resource  Advisory  Council 

Jody  Weil.  Montana  State  Office. 
BLM.  Granite  Tower,  222  N.  32nd 
Stireet,  Billings,  Montana  59107- 
6800,  (406)  255-2913 

Nevada 

Mojave-Southem  Resource  Advisory 
Council;  Northeastern  Great  Basin 
Resource  Advisory  Council;  Sioia 
Front  Northwestern  Resource 
Advisory  Council 

Daniel  Rathbun,  Nevada  State  Office. 
BLM  850  Harvard  Way,  Reno, 
Nevada  89520-0006.  (702)  785- 
6767 

New  Mexico 

New  Mexico  Resource  Advisory  Council 

Rem  Hawes,  New  Mexico  State  Office,. 
BLM.  P.O.  Box  27115.  Santa  Fe, 
New  Mexico  87502-0115.  (505) 
438-7507 

Oregon/Washington 

Eastern  Washington  Resource  Advisory 
Council;  John  Day/Snake  Resource 
Advisory  Council;  Southeastern 
Resource  Advisory  Council 

Brenda  Lincoln.  Oregon  State  Office. 
BLM.  1515  S.W.  5th  Avenue, 
Portland,  Oregon  97208-2965,  (503) 
952-6437 

Utah 

Utah  Resource  Advisory  Council 

Sherry  Foote,  Utah  State  Office,  BLM, 
324  South  State  Street,  Suite  301. 
P.O.  Box  45155.  Salt  Lake  Qty. 
Utah  84145-0155.  (801)  539-4195 

DATES:  All  Nominations  should  be 
received  by  the  appropriate  State  Office 
by  May  8. 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 

Melanie  Wilson,  U.S.  Department  of  the 
Interior,  Bureau  of  Land  Management, 
Intergovernmental  Affairs.  MS-LS-406. 
Washington.  D.C  20240;  202-452-0377. 

Dated:  Maich  19. 1997. 
Sjrhria  V.Baca. 

Deputy  Assistant  Secretary,  Land  and 

Minerals  Management. 

(FR  Doc.  97-7497  Filed  3-21-97;  8:45  ami 

■■JJNG  OOOE  4310-S4-4I 


Buraau  Of  Land  Mtanagamant 
PfV-060-1020-001] 

Mo)Bva-Soutfiam  Qraat  Baain 
Raaourca  Adviaory  Cound^-Motlca  of 
Meeting  Locationa  and  Tlmaa 

AQENCY:  Bureau  of  Land  Management. 
ACTKM:  Resource  Advisory  Council 
meeting  locations  and  times. 
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SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C.  the  Department  of  the  Interior. 
Bureau  of  Land  Management  (BLM), 
council  meeting  of  the  Mojave-Southem 
Great  Basin  Resource  Advisory  Council 
(RAG)  will  be  held  as  indicated  below. 
The  agenda  includes  a  public  comment 
period,  and  discussion  of  public  land 
issues. 

The  Resource  Advisory  Coimcil 
develops  recommendations  for  BLM 
regarding  the  preparation,  amendment, 
and  implementation  of  land  use  plans 
for  the  public  lands  and  resources 
within  the  jurisdiction  of  the  council. 
For  the  Mojave-Great  Basin  RAG  this 
jurisdiction  is  Clark,  Esmeralda,  Lincoln 
and  Nye  counties  in  Nevada.  Except  for 
the  purposes  of  long-range  planning  and 
the  establishment  of  resource 
management  priorities,  the  RAG  shall 
not  provide  advice  on  the  allocation  and 
expenditure  of  Federal  funds,  or  on 
personnel  issues. 

The  RAG  may  develop 
recommendation  for  implementation  of 
ecosystem  management  concepts, 
principles  and  programs,  and  assist  the 
BLM  to  establish  landscape  goals  and 
objectives. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  council.  Public 
comments  should  be  limited  to  issues 
for  which  the  RAG  ma^make 
recommendations  within  its  area  of 
jurisdiction.  Depending  on  the  number 
of  persons  wishing  to  comment,  and 
time  available,  the  time  for  individual 
oral  comments  may  be  limited. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meetings,  or  need  special  assistance 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Michael  Dwyer  at  the 
Las  Vegas  District  Office.  4765  Vegu 
Dr..  Las  Vegas,  NV  89108.  telepboDe. 
(702)  647-5000. 

On  March  26, 1997,  the  members  of 
the  Resource  Advisory  Council  will  tour 
the  Yucca  Mountain  project  site, 
escorted  by  the  Department  of  Enmgy. 
Because  of  security  restrictions  the  tour 
is  limited  to  the  RAG  members.  Tours  to 


Yucca  Mountain  are  available  to  the 
public  through  the  Yucca  Mountain 
Information  Office. 
DATES  AND  TWES:  Date  is  March  27. 
1997,  from  7:30  a.m.  to  approximately  1 
p.m.  The  council  will  meet  at  the 
Tonopah  Convention  Center.  301  W. 
Brougher,  Tonopah,  NV.  The  public 
comment  period  will  begin  at  11  a.m. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lorraine  Buck,  Public  Affairs  Specialist. 
Las  Vegas  District,  telephone:  (702)  647- 
5000. 

Dated:  March  7, 1997. 
Michael  F.  Dwyer, 
District  Manager. 

[FR  Doc.  97-7271  Filed  3-21-97;  8:45  am] 
■UJNQ  COOC  431S-HC-M 

Bureau  Of  Land  Management 

(ES-M0-1910-00~«377,  ES-48661.  Graup 
150,  Wieconein] 

Notica  of  RIfng  of  Plat  of  Survey; 
Wlaconain 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  subdi visional  lines,  and 
the  subdivision  of  section  14.  Township 
40  North,  Range  4  East,  Fourth  Principal 
Meridian.  Wisconsin,  will  be  officially 
filed  in  Eastern  States.  Springfield. 
Virrania  at  7:30  a.m..  on  April  28, 1997. 

The  survey  was  requested  by  the 
Bureau  of  Indian  Affairs. 

All  inquiries  or  protests  concerning 
the  techiiical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor. 
Eastern  States.  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  April  28, 1997. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  March  14, 1997. 
Stephen  G.  Kopach. 
Chief  Cadastral  Surveyor. 
(FR  Doc.  97-7288  Filed  3-21-97;  8:45  am] 

aHJJNQCOOE  4310-QJ-P 


[E8-a80-1»1(MMM377,  ES-48652.  Group 
158,  Wisconsin] 

Notice  of  HIing  of  Plat  of  Survey; 
Wlaconain 

The  plat  of  the  survey  of  an  island  in 
Lower  Nemahbin  Lake  in  section  24. 
Township  7  North,  Range  17  East, 
Fourth  Principal  Meridian,  Wisconsin. 
will  be  officially  filed  in  Eastern  States. 
Springfield.  Virginia  at  7:30  a.m..  on 
April  28. 1997. 

The  survey  was  executed  in  response 
to  an  application  ior  tha  muwmj  aiwm 


unsiuveyed  island  submitted  by  Eugene 
).  Ouchie.  Associate  Regional  Counsel, 
Chicago  Title  Insurance  Company  on 
behalf  of  Gerald  J.  and  Dorothy  A. 
Turow. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Gadasfral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management.  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  April  28. 1997. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  March  14, 1997. 
Stephen  G.  Kopach. 

Chief  Cadastral  Surveyor. 

[FR  Doc.  97-7291  Filed  3-21-97;  8:45  am] 

■aXMOOODE  4310-OJ-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Comimintty  Oriented  Policing 
Servicaa 

Agency  Infonnation  Collection 
Acthfltiea:  Propoaed  Collection; 
Comment  Reqiieat 

ACTION:  Notice  of  information  collection 
under  review;  Department  aimual 
report 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  the  sixtieth  day  from  the 
date  published  in  the  Fedovl  Register. 
Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the  ^  ' 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality.  utiUty.  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic.  m«>rh»iiM-«i  gg , 
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t  ]rou  have  additiaoal  I 
ngjgaatMns.  cv  need  «  copy  of  tbe 
prapoaed  infonnation  collection 
instrument  with  instructions,  or 
additional  infonnation,  please  contact 
Kristen  Mahoney,  202-616-2896,  U.S. 
Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services, 
1100  Vermont  Avenue.  NW, 
Washington,  DC  20530. 

Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  should  be 
directed  to  Kristen  Mahoney,  202-616- 
2896,  U.S.  Department  of  Justice,  Office 
of  Community  Oriented  Policing 
Services,  1100  Vermont  Avenue,  NW, 
Washington,  D.C.  20530. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revised  collection. 

(2)  Title  of  the  Form/Collection: 
Department  Annual  Report 

(3)  Agency  form  numoer,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  1103-0031. 
Office  of  Community  Oriented  Policing 
Services,  U.S.  E)epartment  of  Justice. 

(4)  Affected  puolic  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State.  Local  or  Tribal 
Governments.  Other  None.  Other 
None. 

The  information  collection  is  used  to 
determine  grantee  progress  on  its  COPS 
Hiring  grant  Completion  of  such  report 
is  a  condition  of  all  COPS  hiring 
programs.  The  COPS  Office  achieves  the 
goals  hiring  of  the  crime  bill  by  oSisring 
the  Universal  Hiring  grant  program.  It  is 
designed  to  assist  with  the 
implementation  of  community  policing 
by  providing  funding  for  up  to  $75,000 
of  the  salaries  and  benefits  of  newly 
hired  officers  for  a  three  year  period. 
Throughout  the  grant  period,  law 
enforcement  agencies  are  expected  to 
plan,  in  good  hath,  to  retain  the  funded 
positions  through  full  local  funding. 

As  the  COPS  Office's  grants  mature,  it 
is  important  that  it  monitor  the  progress 
of  this  good  Caith  planning  for  retention. 
Thus,  the  COPS  Office  has  expanded  its 
Department  Annual  Report  by  adding  a 
question  specific  to  retention  planning 
The  remainder  of  the  information 
collected  under  the  previously 
approved  *  Department  Annual  Report 
will  remain  the  .same:  questions  aimed 
at  collecting  the  minimnni  information 


<  0MB  Approval  Nuinber  1103-003a  ExpintioQ 


I  ■■  snooBesfblly 
hiring  their  OOPS  funded  officers  and 
implementing  community  policing  as 
they  indicated  they  would  in  their  grant 
application.  With  the  anticipated  OMB 
approval  of  the  revised  Department 
Annual  Report  the  COPS  Office  will 
retire  its  ptadaoessor  from 
diaserainattai  to  its  grantees. 

The  information  collected  in  the 
Department  Annual  Report  will 
continue  to  be  collected  once  per  year 
so  long  as  the  law  enforcement  agency 
receives  COPS  program  hiring  monies. 
The  Instruments  will  be  mailed  to  the 
grantees  with  instructions  and  a  sample 
completed  Progress  Report  Dociunent. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10,000  responses;  1.3  hours 
per  response.  The  information  will  be 
collected  one  time  per  year  from  each 
respondent. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  38,000  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Qearance 
Officer,  United  States  Dep«utment  of 
Justice,  Information  Management  and 
Seciuity  Staff.  Justice  Management 
EMvision.  Suite  850,  Washington  Center, 
1001  G  Street.  NW,  Washington,  DC 
20530. 

Dated:  March  18. 1997. 
■twwtit  B.  Bn^js, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
IFR  Doc.  97-7289  Filed  3-21-97;  8:45  am] 

■tLUNG  CODE  4410-31-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowmant  for  the  Arta;  Jazz 
Maatara  Advlaofy  Teiaconfaranca 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Fellowships 
Advisory  Panel  (Jazz  Masters  Section)  to 
the  National  Coimcil  on  the  Arts  will 
take  place  on  April  11. 1997.  The 
teleconference  will  copvene  from  2:00 
p.m.  to  3:00  p.m.  in  Room  703,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue.  NW,  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 


I  of  die  rhaiiman  of  June 
22. 1995,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsections  (c) 
(4),  (6)  and  (9)(B)  of  section  552b  of  Title 
5,  United  States  Code. 

Further  infocmatinn  widi  laiHaaoe  to 
this  meeting  can  be  obtainarf  fcai  Ma. 
Kathy  Plowitz- Warden,  Panal 
Coordinator,  National  Endowment  (at 
the  Arts,  Washington,  D.C  20506.  or 
call  (202)  682-5691. 

Dated:  March  19.  1997. 
Kathy  Plowitz-Worden, 
Panel  Coordinator,  National  Endowment  for 
the  Arts. 

[PR  Doc.  97-7354  Filed  3-21-97;  8:45  un] 
BHXMa  CODE  7S37-01-M 


National  Endowmant  for  tha  Arta; 
Laaderahip  Initiativaa  Adviaory  Panal; 
Notice  of  Maating 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Leadership  Initiatives  Advisory  Panel 
(Millennium  Projects  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  April  15, 1997  -from  9:00  a.m. 
to  5:00  p.m.  The  panel  will  meet  in 
Room  716,  at  the  Nancy  Hanks  Center, 
1100  Permsylvania  Avenue.  N.W.. 
Washington,  D.C.  20506. 

A  portion  of  this  meeting,  from  4:00 
p.m.  to  5:00  p.m.,  will  be  open  to  the 
public  for  a  policy  discussion  regarding 
the  future  of  the  Millennium  initiative. 
The  remaining  portion  of  this  meeting, 
from  9:00  a.m.  to  4:00  p.m.,  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June 
22,  1995,  these  sessions  will  be  closed 
to  the  public  piusuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  Cor  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20506.  202/682-5532, 


IMI 


TDY-TDD  202/682-6496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Fuithar  infonnatian  with  nfcnnoa  to 
tids  iiiaiiliiift  can  ha  obtained  fct—  Ma. 

Kalhy  Plowiis- Warden.  Cooiminaa 
MMafHMBt  Onicar.  National 
EtodowaMot  far  die  Arts.  Washington, 
D.C.  20506,  at  call  202/682-5691. 

Dated:  Much  IB,  1997. 
Kalky  Mowite-WoidaB. 

Panel  Coordinator,  Auw/  Opaatioas, 
National  Endowment  fm- the  AitM. 
(PR  Doc.  97-7353  Filed  3-21-97;  8:45  am) 
miMia  oooe  Tum-M 


For  tbs  Nnckar  KagDlatafy 


NUCLEAR  REGULATORY 
COMMeSKM 

P>oeiBat  Na  50-213] 

Connacticut  Yankaa  Atomic  Powar 
Company;  Haddam  Nack  Plant;  NoHea 
of  Withdrawal  of  Application  for 
Amandmant  to  Facility  Oparadng 


The  U.S.  Nuclear  R^ulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Connecticut 
Yankee  Atomic  Power  Company,  et  al. 
(the  licensee)  to  withdraw  its  April  22, 
1996,  application  for  a  proposed 
amendment  to  Facility  Operating 
License  No.  DPR-61  for  the  Haddam 
Neck  Plant,  located  in  Middlesex 
County.  Connecticut 

The  proposed  amendment  would 
have  revised  the  overload  cutoff  limit  on 
the  manipulator  crane  inside  the 
containment. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issiiance  of  Amendment  published  in 
the  Federal  Begiator  on  June  19,  1996 
(61  FR  31175).  However,  by  letter  dated 
February  18. 1997.  the  licensee 
withdrew  the  proposed  change. 

For  frtrther  details  with  respect  to  this 
action,  see  the  amendment  application 
dated  April  22, 1996,  and  the  licensee's 
letter  dated  February  18, 1997,  which 
withdrew  the  license  amendment 
application.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
Russell  Library.  123  Broad  Street. 
Middletown.Caniiecticut  06457. 

Dated  at  RockvlUs,  Maiyknd.  this  ISth  drng 
of  March  1997. 


n  PK  11229  Qrfafch  It. 


IFR  Doc.  97-7333  FOad  3-21-97;  8^45  am] 


CDoGkatNaSO-Sia] 

Connacflcut  Yankaa  Atomic  Powar 
ComfMny;  Haddam  Nack  Plant,  Nottoa 
of  WWidrawai  of  AppHcaUon  for 
Amandmant  to  FtclHty  OparBting 


The  U.S.  Nudear  Regulatory 
'    Commission  (the  Conunission)  has 
granted  the  request  of  Connecticut 
Yankee  Atomic  Power  Company  (the 
licensee)  to  withdraw  18  proposed 
ficense  amendments  to  Facility 
Operating  License  No.  DPR-61  for  the 
Haddam  Neck  Plant,  located  in 
Middlesex  County,  Connecticut  The 
license  amendments  arA  no  longer 
reqiiired  due  to  the  licensee's  December 
5, 1996,  letter  certiiying  permanent 
cessation  of  operation  and  permanent 
offload  of  fuel  from  the  reactor  vessel. 
The  licensee  withdrew  the  amendment 
requests  in  a  letter  dated  December  23. 
1996. 

The  submittal  date,  subiect,  and 
Federal  Kegiater  location  (and  date  of 
publication)  for  the  previously  issued 
Notice  of  Consideration  of  Issuance  of 
Amendment  for  the  18  proposed 
amendments  being  withdrawn  are  listed 
below: 

1.  December  20, 1994;  24-Month  Fuel 
Cjrcle — Steam  Generator  Inspection 
Frequency;  60  FR  6574  (February  2, 
1995) 

2.  October  20, 1995;  24-Month  Fuel 
Cycle — Electrical  Power  Systems 
Surveillance  Extensions;  60  FR  65673 
(December  20, 1995) 

3.  October  24, 1995;  Limiting  Safety 
System  Settings;  60  FR  62488 
(December  6, 1995) 

4.  October  27,  1995;  Cnntainmant 

Isolation  Valves;  60  FR  65675 
(December  20, 1995) 

5.  November  1, 1995;  24-Month  Fuel 
Cycle — Containment  Isolation  Valves 
Surveillance  Extensions;  60  FR  62488 
(December  6, 1995) 

6.  December  4, 1995;  24-Month  Fuel 
Cycle — Reactivity  Control  Systems 
Surveillance  Extensions;  61  FR  7548 
(Felmiaiy  28, 1996) 

7.  December  19. 1995;  24-Month  Fuel 
Cyde — Containment  Air  Recirculation 
S3rstem  Surveillance  Extensions;  61  FR 
7548  (Ptkruary  28. 1996) 

8.  December  19. 1995;  Dose 
Consequences  Reanalysis  and 
Containment  Pressure  and  Taaiperatura^ 


t.  rki  aadiw  19, 1905;  24-Maath  Fuel 
Cycle— Plant  Systems  Surveillance 
Extensions;  61  FR  7548  (Febniaiy  28, 
1998) 

10.  December  20, 1995;  24-Month 

•    Fuel  Cycle-^ieactor  Coolant  Systems 
Surveillance  Extmsions;  61  FR  7548 
(February  28, 1996) 

11.  December  20. 1995;  24-Month 
Fuel  Cycle — ^Instrumentation 
Surveillance  Extensions;  61  FR  7548 
(February  28, 1996) 

12.  January  12, 1996,  superseded  by 
an  April  16, 1996.  letter.  Ultimate  Heat 
Sink;  61  FR  28610  Qune  5, 1996) 

13.  Fetmiary  27, 1996;  Turbine 
Cycle— Safety  Valves;  61  FR  28608  Qune 
5.1996) 

14.  FelHuary  28, 1996;  Reactor 
Coolant  System— Relief  Valves;  This 
proposed  amendment  was  not  noticed 
in  die  Federal  giigisaii  prior  to  the 
withdrawal  of  the  request 

15.  March  7, 1996;  Containment  Air 
Recirculation  System;  This  proposed 
amendment  was  not  noticed  in  the 
Federal  Ragialwr  prior  to  the  withdrawal 
of  the  request 

16.  March  7, 1996;  RH-MOV-808A 
(Replacement  of  Manual  Valve  with  a 
Motor-Operated  Valve);  61  FR  28609 
Qune  5, 1996) 

17.  March  28, 1996;  Reactor  Coolant 
System  Safety  Valves;  61  FR  28609 
Qune  5, 1996) 

18.  April  22. 1996;  10  CFR  Part  50, 
Appendix  J,  Primary  Reactor 
Containment  Leakage  Testing 
Requirements  for  Light- Water  Cooled 
Power  Reactors  Option  B  Performance- 
Based  Requiremento;  61  FR  28610  Qune 
5.1996) 

For  further  details  with  respect  to  this 
action,  see  the  wmanHmnnf  applicadons. 
and  the  licensee's  letter  dated  December 
23, 1996,  which  withdrew  the  18  license 
amendment  applications.  The  above 
documents  are  available  for  public 
inflection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Russell  Library.  123  Broad 
Street  Middletown.  Connecticut  06457. 

Dated  at  Rockvills,  Kfaiyland,  this  17th  day 
of  March  1997. 

For  the  Nuclear  RegulatoTy  Conunisnon. 


Pn^ed  Manager,  Special  Profecte  Office, 
Liceneiag  Office  of  Nuclear  Reoctot 
Beguiation. 

(FK  Doc  97-7337  Hied  3-21-97;  9:45  am) 
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[Docket  No*.  50-424  and  S<M2S] 

Georgia  Power  Company,  et  ai.;  Notice 
of  laauaiKe  of  Amendments  to  Faciltty 
Operating  Ucenaee  and  Rnal 
Determination  of  No  Significant 
Hazards  Consideration 

The  U.S.  Nuclear  Regulatory 
Commission  (Conimission)  has  issued 
Amendment  No.  97  to  Facility 
Operating  License  No.  NPF-68  and 
Amendment  No.  75  to  Facility 
Operating  License  No.  NPF-Bl,  issued 
to  the  Georgia  Power  Company,  et  al.. 
which  revised  the  Technical 
Specifications,  Licenses.  Environmental 
{^taction  Plans  and  Antitrust 
conditions  for  operation  of  the  Vogtle 
Electric  Generating  Plant  (the  focihty). 
Units  1  and  2,  located  in  Burke  County, 
Georgia.  The  amendments  were  effective 
as  of  the  date  of  issuance  and  shall  be 
implemented  within  60  days  of  the  date 
of  issuance  and  upon  the  official 
transfar  of  responsibilities  between 
Georgia  Power  Company  and  Southern 
Nuclear. 

The  amendments  modify  the  Facility 
Operating  Licenses.  Technical 
Specifications,  Environmental 
Protection  Plans,  and  Antitrust 
conditions  to  add  Southern  Nuclear 
Operating  Company,  Inc.,  as  operator  of 
the  fiMnlity,  with  exclusive 
responsibility  and  control  over  its 
physical  construction,  operation,  and 
maintenance.  The  Antitrust  license 
conditions  divorce  Southern  Nuclear 
from  marketing  or  brokering  power  or 
energy  from  the  Vogtle  plant  and  holds 
Georgia  Power  Company  accountable  for 
the  actions  of  its  agent.  Southern 
Nuclear,  to  the  extent  Southern 
Nuclear's  actions  contravene  the  Vogtle 
Antitrust  license  conditions.  An  Order 
Approving  Southern  Nuclear  Operating 
Company,  Incorporated,  As  Exclusive 
Operator  was  included  along  with  the 
issuance  of  the  amendments. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commisaion  has  made  appropriate 
finHinga  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  in  connection  vrith  this  action 
was  published  in  the  Federal  Bagietar 
on  October  14. 1992  (57  FR  47135).  A 
for  a  hearing  was  filed  ob 


October  22, 1992.  by  Allen  L.  Mosbaugh 
and  Marvin  B.  Hobby. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the  Safety 
Evaluation  related  to  this  action. 
Accordingly,  as  described  above,  the 
amendments  have  been  issued  and 
made  immediately  effective  and  any 
hearing  will  be  held  after  issuance. 

The  Commission  has  prepared  an 
Environmental  Assessment  (57  FR 
49724),  published  on  November  3, 1992, 
related  to  the  action  and  has  concluded 
that  an  environmental  impact  statement 
is  not  warranted  because  there  will  be 
no  environmental  impact  attributable  to 
the  action  beyond  that  which  has  been 
predicted  and  described  in  the 
Commission's  Final  Environmental 
Statement  for  the  facility  dated  March 
1985. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  September  18, 1992, 
as  supplemented  by  letten  dated 
October  7  (two  letten),  15,  23,  and 
November  13, 1992,  March  5.  May  21, 
June  14,  and  December  17, 1993,  April 
6  and  July  27, 1995,  and  September  11. 
October  1,  December  12, 19.  23  and  30, 
1996,  (2)  Amendment  No.  97  to  Facility 
Operating  License  No.  NPF-68  and 
Amendment  No.  75  to  Facility 
Operating  License  No.  NPF-81,  and  (3) 
the  Commission's  related  Safety 
Evaluation  and  Order.  All  of  these  items 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street.  NW..  Washington.  DC. 
and  at  the  Burke  County  Library.  412 
Fourth  Street,  Waynesboro,  Georgia.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
DirectOT,  Division  of  Reactor  Projects — 

i/n. 

Dated  at  Rockvilia.  Maryland,  this  17th  day 
of  March  1997. 

J       r'tr<  X  ,    ■ 


For  the  Nuclear  Regulatoiy  Commission. 
Herbert  N.  Banow. 

Director.  Project  Director  11-2,  Division  of 
Reactor  Projects — l/U,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  97-7334  Filed  3-21-97;  8:45  am] 
•ajJNQ  GOOC  Toao-oi-p 

[Docket  Nee.  50-424  and  50-425] 

Georgia  Power  Company,  at  al.,  (Vogtio 
Elactric  Qenarating  Plant,  Units  1  and 
2);  Order  Approving  Southern  Nuclear 
Operating  Company,  Inc.,  aa  Exduaivo 
Operator 


Georgia  Power  Company  (GPC). 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
and  City  of  Dalton.  Georgia  (the 
Ownen).  are  the  holden  of  Facility 
Operating  License  No.  NPF-68  for 
VogUe  Electinc  Generating  Plant  (Vogtle) 
Unit  1  and  Facility  Operating  License 
No.  NPF-81  for  VogUe  Unit  2.  These 
licenses  generally  authorize  GPC  to 
possess,  use.  and  operate— and  the  other 
Ownera  to  possess  but  not  operate — the 
Vogtie  facihty  in  accortlance  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  rules  and  regulations  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC). 
In  its  capacity  as  licensed  operator,  GPC 
acts  for  itself  and  on  behalf  of  the 
Ownen.  The  VogUe  facility  is  located  in 
BuAb  County,  Georgia. 

n. 

By  letter  dated  September  18, 1992.  aa 
supplemented  by  letten  dated  October  7 
(two  letten).  15.  23,  and  Novembw  13, 
1992.  March  5.  May  21.  June  14.  and 
December  17. 1993.  April  6  and  July  27, 
1995.  and  September  11,  Octobor  1, 
December  12, 19,  23  and  30, 1996,  GPC 
requested  approval,  and  amendments  to 
the  Ucenses  for  Southern  Nuclear 
Operating  Com{>any.  Inc.  (Southern 
Nuclear),  to  become  the  operator  of  the 
Vogtie  focility,  and  to  have  exclusive 
responsibility  and  control  over  its 
physical  construction,  operation,  and 
maintenance.  Southern  Nuclear  and 
GPC  are  wholly  owned  subsidiaries  of 
The  Southern  Company.  Southern 
Nuclear  was  formed  in  December  1990 
for  the  purpose  of  consolidating  into  a 
single  organization  personnel  within 
The  Southern  Company's  electric 
system  engaged  in  nuclear  operation. 
Southern  Nuclear  is  the  exclusive 
operator  of  the  Joseph  M  Farley  Nuclear 
Plant,  Units  1  and  2,  located  near 
Dothan,  Alabama. 

On  October  14. 1992,  the  NRC  noticed 
the  pnqpoaed  transfer  of  operating 
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authority  and  amendments  and 
published  in  the  Federal  Register  a 
Proposed  Finding  of  No  Significant 
Hazards  Consideration  and  Opportunity 
for  Hearing  (57  FR  47135).  By  letter 
dated  October  22. 1992,  attorneys  for 
two  former  employees  of  GPC  filed  with 
the  NRC  a  "Petition  To  Intervene  and 
Request  For  Hearing  Of  Allen  L. 
Mosbaugh  and  Marvin  B.  Hobby"  in 
opposition  to  the  proposed  action.  Mr. 
Mosbaugh  was  admitted  as  a  party  with 
an  issue  regarding  GPC  character. 
Hearings  were  completed,  but  prior  to  a 
decision  being  issued,  GPC  and  the 
Intervenor  reached  a  settiement.  The 
hearing  Board  dismissed  the  contention 
and  terminated  the  proceeding. 
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m. 

Punuant  to  10  CFR  50.80(a),  the 
transfer,  assignment,  or  disposal  of  any 
right  under  a  license  is  subject  to  the 
NRC's  written  consent.  On  the  basis  of 
information  provided  by  GPC  and  other 
information  before  the  Commission,  it  is 
determined  that  the  proposed  transfer  of 
authority  under  the  Vogtle  licenses  to 
the  extent  Southern  Nuclear  becomes 
the  operator  of  the  Vogtie  facility  with 
exclusive  responsibility  and  control 
over  its  physical  construction, 
operation,  and  maintenance,  subject  to 
the  conditions  set  forth  herein,  is 
consistent  with  applicable  provisions  of 
law,  regulations,  and  orders  issued  by 
the  Commission,  tmd  Southern  Nuclear 
is  qualified  to  hold  the  licenses  to  the 
extent  described  above.  These  findings 
are  supported  by  a  Safety  Evaluation 
dated  March  17, 1997,  which  contains  a 
final  no  significant  hazards 
consideration  determination. 

The  staff  has  evaluated  the 
application  and  relied  on  GPC  and 
Southern  Nuclear  commitments  in  a 
letter  dated  December  30,  1996,  which 
iterated  commitments  made  in  a 
licensee  letter  dated  February  1, 1995, 
with  respect  to  an  enforcement  action 
related  to  the  Vogtie  facility  that,  the 
Southern  Nuclear  employee  who 
formerly  served  as  the  Vogtie  General 
Manager  through  August  1990,  will  not 
hold  a  line  management  position 
involving  NRC  licensed  activities  at 
GPC  and  Southern  Nuclear  plants  until 
the  NRC  is  provided  prior  written  notice 
and  the  individual  has  satisfectorily 
completed  certain  management  training. 
That  commitment  is  accordingly 
confirmed  in  this  Order  for  Vogtle. 

IV. 

Accordingly,  punuant  to  Sections 
103, 104b,  105,  161b.  161i,  and  184  of 
the  Atomic  Energy  Act  of  1954,  as 
amended:  42  U.S.C.  2133,  2134,  2135, 
2201(b),  2201(o).  and  2234.  and  10  CFR 


50.80.  It  is  hereby  ordered  that  the 
request  that  Southern  Nuclear  he 
permitted  to  become  the  operator  of  the 
Vogtie  facility  and  to  have  exclusive 
responsibility  and  control  over  the 
physical  construction,  operation,  and 
maintenance  of  the  facility,  discussed 
above,  is  approved  subject  to  the 
following  conditions: 

(1)  The  Southern  Nuclear  employee 
who  formerly  served  as  the  General 
Manager- Vogtie  through  August  1990, 
will  not  hold  a  line  management 
position  at  Vogtie  until: 

(a)  Satisfactory  completion  of  training 
in  management  communications  and 
responsibilities;  and, 

(d)  Written  notice  is  provided  to  the 
NRC  sixty  (60)  days  prior  to  his 
assignment  to  such  a  position;  and, 

(2j  If  Southern  Nuclear  does  not 
assume  responsibility  and  control  over 
physical  construction,  operation  and 
maintenance  of  the  facility  within  60 
days  of  the  date  of  this  Order,  this  Order 
shall  become  null  and  void.  However, 
upon  written  application  and  for  good 
cause  shown,  this  date  may  be 
extended. 

Punuant  to  10  CFR  51.35,  an 
Environmental  Assessment  was 
prepared  and  published  in  the  Federal 
Register  on  November  3,  1992  (57  FR 
49724).  As  required  by  10  CFR  51.32, 
this  assessment  docimaents  the 
Commission's  determination  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment  and  nothing  has  occurred 
since  its  publication  to  alter  this 
finding. 

This  Order  is  effective  upon  issuance. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 

Frank  J.  Miragiia.  )r.. 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  97-7335  Filed  3-21-97;  8:45  am) 

BHXaiQ  CODE  7sao-»i-p 


[Dodiet  Nos.  50-321  and  50-368] 

Georgia  Power  Company,  et  al.  (Edwin 
I.  Hatcft  Nuclear  Plant.  Units  1  and  2) 
Order  Approving  Souttiem  Nuclear 
Operating  Comjpony,  inc.,  as  Exclusive 
Operator 

I 

Georgia  Power  Company  (GPC). 
Oglethorpe  Power  Corporation. 
Mimicipal  Electric  Authority  of  Georgia. 
and  City  of  Dalton,  Georgia  (the 
Ownen).  are  the  holden  of  Facility 
Operating  License  No.  DRP-57  for 
Edwin  I.  Hatch  Nuclear  Plant  (Hatch) 
Unit  1  and  Facility  Operating  License 


No.  NPF-5  for  Hatch  Unit  2.  These 
licenses  generally  authorize  GPC  to 
possess,  use,  and  operate — and  the  other 
Ownen  to  possess  but  not  operate — the 
Hatch  focility  in  accordance  with  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  rules  and  regulations  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC). 
In  its  capacity  as  licensed  operator,  GPC 
acts  for  itself  and  on  behalf  of  the 
Ownera.  The  Hatch  facility  is  located  in 
Appling  County,  Georgia. 

n 

By  letter  dated  September  18, 1992,  as 
supplemented  October  6,  8,  15,  23,  and 
November  13  and  20,  1992,  March  5, 
May  24,  June  10,  and  December  20, 
1993,  April  6  and  July  28, 1995,  and 
September  11,  October  1,  December  13, 
19,  and  23, 1996,  GPC  requested 
approval,  and  amendments  to  the 
licenses  for  Southern  Nuclear  Operating 
Company,  Inc.  (Southern  Nuclear),  to 
become  the  operator  of  the  Hatch 
facility  and  to  have  exclusive 
responsibility  and  control  over  its 
physical  construction,  operation,  and 
maintenance.  Southern  Nuclear  and 
GPC  are  wholly  owned  subsidiaries  of 
The  Southern  Company.  Southern 
Nuclear  was  formed  in  December  1990 
for  the  purpose  of  consolidating  into  a 
single  organization  personnel  within 
The  Southern  Company's  electric 
system  engaged  in  nuclear  operation. 
Southern  Nuclear  is  the  exclusive 
operator  of  the  Joseph  M.  Farley  Nuclear 
Plant,  Units  1  and  2,  located  near 
Dothan,  Alabama. 

m 

Punuant  to  10  CFR  50.80(a),  the 
transfer,  assignment,  or  disposal  of  any 
right  under  a  license  is  subject  to  the 
NRC's  written  consent.  On  the  basis  of 
information  provided  by  GPC  and  other 
information  before  the  Commission,  it  is 
determined  that  the  prop>osed  transfer  of 
authority  under  the  Hatch  licenses  to 
the  extent  Southern  Nuclear  becomes 
the  operator  of  the  Hatch  facihty  with 
exclusive  responsibihty  and  control 
over  its  physical  construction, 
operation,  and  maintenance,  subject  to 
the  conditions  set  forth  herein,  is 
consistent  with  applicable  provisions  of 
law.  regulations,  and  orden  issued  by 
the  Commission,  and  Southern  Nuclear 
is  qualified  to  hold  the  licenses  to  the 
extent  described  above.  These  findings 
are  supported  by  a  Safety  Evaluation, 
dated  March  17, 1997. 

The  staff  has  evaluated  the 
application  and  relied  on  GPC  and 
Southern  Nuclear  commitments  in  a 
letter  dated  December  23, 1996,  which 
iterated  commitments  made  in  a 
licensee  letter  dated  February  1, 1995, 
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with  respect  to  an  enforcement  action 
related  to  the  Vogtle  Electric  Generating 
Plant  that,  the  Southern  Nuclear 
employee  who  formerly  served  as  the 
Vogtle  General  Manager  through  August 
1990,  will  not  hold  a  line  management 
position  involving  NRC  licensed 
activities  at  GPC  and  Southern  Nuclear 
plants  until  the  NRC  is  provided  prior 
written  notice  and  the  individual  has 
satisfactorily  completed  certain 
management  training.  That  commitment 
is  accordingly  confirmed  in  this  Order 
for  Hatch. 

IV 

Accordingly,  pursuant  to  Sections 
103. 104b.  105.  161b,  161i,  and  184,  of 
the  Atomic  Energy  Act  of  1954.  as 
amended:  42  U.S.C.  2133.  2134,  2135, 
2201(b).  2201(o),  and  2234.  and  10  CFR 
50.80,  It  is  hereby  ordered  that  the 
request  that  Southern  Nuclear  be 
permitted  to  become  the  operator  of  the 
Hatch  Cacility  and  to  have  exclusive 
responsibility  and  control  over  the 
physical  construction,  operation,  and 
maintenance  of  the  facility,  discussed 
above,  is  approved  subject  to  the 
following  conditions: 

(1)  The  Southern  Nuclear  employee 
who  formeriy  served  as  the  General 
Manager — Vogtle  through  August  1990. 
will  not  hold  a  line  management 
position  at  Hatch  until: 

(a)  Satisfactory  completion  of  training 
in  management  communications  and 
responsibilities:  and, 

(b)  Written  notice  is  provided  to  the 
NRC  sixty  (60)  days  prior  to  his 
assignment  to  such  a  position;  and, 

(2)  If  Southern  Nuclear  does  not 
assume  responsibility  and  control  over 
physical  construction,  operation  and 
maintenance  of  the  facility  within  60 
days  of  the  date  of  this  Older,  this  Order 
shall  become  null  and  void.  However, 
upon  written  application  and  for  good 
cause  shown,  this  date  may  be 
extended. 

Pursuant  to  10  CFR  51.35,  an 
Environmental  Assessment  was 
prepared  and  published  in  the  Federal 
KagblBr  on  November  3, 1992  (57  FR 
49724).  As  required  by  10  CFR  51.32, 
this  assessment  dociunents  the 
Commission's  determination  that  this 
action  wiU  have  no  significant  impact 
on  the  quality  of  the  human 
environment  and  nothing  has  occurred 
since  its  publication  to  alter  this 

finding. 

This  order  is  effective  upon  issuance. 

Dated  at  Rockville.  Maryland  thia  17th  day 
of  March  1997. 


For  the  Nuclear  Rsgulatory  Commission. 
Frank  I.  MiragUa.  Jr.. 

Acting  Director.  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  97-7336  Filed  3-21-97;  8:45  am] 
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[Dockal  No.  50-401] 

Illinois  Power  Company,  Soyiand 
Powwr  Cooperativ*  (Clinton  Po«vw 
Station.  Unit  No.  1);  Order  Approving 
Transfer  of  License  for  Clinton  Power 
Station,  Unit  No.  1 


Illinois  Power  Company  (IP)  owns 
86.79  percent  of  Clinton  Power  Station. 
Unit  No.  1  (CPS),  a  single-unit  nuclear 
power  plant.  Soyiand  Power 
Cooperative  (Soyiand)  owns  the 
remaining  13.21-percent  interest  in  the 
facility.  IP  and  Soyiand  are  governed  by 
Facility  Operating  License  No.  NPF-62 
issued  by  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  pursuant 
to  Part  50  of  Title  10  of  the  Code  of 
Federal  Regalations  (10  CFR  Part  50)  on 
April  17, 1967.  Under  this  license,  only 
IP  has  the  authority  to  operate  CPS.  The 
CPS  fiacility  is  located  in  DeWitt  County, 
Illinois. 


In  an  application  originally  submitted 
by  letter  dated  October  17. 1996.  and 
then  supplemented  and  modified  by 
letter  dated  December  13. 1996.  IP 
requested  NRC's  consent  to  a  proposed 
transfer  of  the  13.21-percent  share  of 
CPS  currently  owned  by  Soyiand  to  IP. 
Upon  completion  of  the  sale,  IP  will 
remain  the  plant  operator  and  will 
become  sole  owner  of  CPS.  IP  is  a 
wholly  owned  subsidiary  of  Illinova 
Corporation  and  will  remain  so  after 
completion  of  the  sale.  The  proposed 
action  constitutes  a  transfer  of  the 
license  for  CPS  to  the  extent  it  is  held 
by  Soyiand.  and  is  subject  to  the  license 
transfer  provisions  of  10  CFR  50.80. 

m 

On  the  basis  of  the  information 
prtivided  in  IP's  application,  the  staff 
finds  that  IP  is  financially  qualified  to 
contribute  appropriately  to  the 
operation  and  decommissioning  of  CPS. 
In  its  letter  of  December  13, 1996,  IP 
indicated  that  it  would  assume 
responsibility  for  the  external  trust  fimd 
established  t^  Soyiand  for  its  share  of 
the  ultimate  decommissioning  expenses 
of  CPS.  DP  also  would  remain  an 
"electric  utility"  as  defined  in  10  CFR 
50.2,  engaged  in  the  generation, 
transmission,  and  distribution  of 
electric  energy  for  wholesale  and  retail 


sale,  subject  to  the  rate  regulation  of  the 
Illinois  Commerce  Commission  and  the 
Federal  Energy  Regulatory  Commission. 
Thus,  pursuant  to  10  CFR  50.33(f).  IP  is 
exempt  from  further  financial 
qualifications  review  as  an  electric 
utility.  However,  since  IP  will  become 
the  sole  entity  responsible  for  operating 
and  decommissioning  expenses  for  the 
Cacility.  the  staff  has  concluded  that 
approval  of  the  application  should  be 
conditioned  upon  IP  providing  prior 
notice  to  the  NRC  of  any  asset  transfer 
having  a  depreciated  book  value 
exceeding  10  percent  of  IP's 
consolidated  net  utility  plant  to  its 
parent  company  or  any  affiliated 
company.  Such  a  condition  will  help  to 
ensure  that  IP  will  remain  financially 
qualified  to  be  the  sole  holder  of  the 
license. 

IV 

The  proposed  transfer  does  not 
involve  any  transfer  of  operating 
authority,  which  IP  already  possesses. 
There  will  be  no  change  in  the 
management  or  technical  qualifications 
of  IP's  nuclear  organization  as  a  result 
of  the  license  transfer.  On  the  basis  of 
the  continuity  of  IP's  nuclear 
organization  and  management 
previously  described,  the  staff  finds  that 
the  proposed  license  transfer  will  not 
adversely  affect  IP's  technical 
qualifications  or  the  management  of  CPS 
and  does  not  otherwise  raise  any 
technical  qualifications  issues. 


CPS  underwent  an  antitrust  review 
before  issuance  of  the  construction 
permit  and  antitrust  license  conditioiu 
were  attached  to  the  CPS  operating 
license  that  still  apply  to  IP.  Thus,  the 
application  in  this  case  does  not  involve 
a  new  owner  or  a  licensee  that  has  not 
undergone  an  antitrust  review  by  the 
NRC  Under  the  Atomic  Energy  Act,  no 
further  review  by  the  NRC  is  authorized. 

VL 

IP  makes  the  following  statements  in 
iU  letter  of  December  13, 1996:  "The 
shares  of  common  stock  of  Illinova  are 
publicly  traded  and  widely  held.  IP  and 
IPMI  (Illinova  Power  Marketing.  Inc.] 
are  wholly  owned  subsidiaries  of 
Ulinova.  The  directors  and  officers  of 
both  these  companies  are  U.S.  citizens. 
Neither  Illinova,  IP,  nor  IPMI  is  owned, 
controlled,  or  dominated  by  any  alien, 
foreign  corporation,  or  foreign 
government."  (IP  letter.  Attachment  2, 
p.  7.)  The  staff  has  no  reason  to  believe 
otherwise. 
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After  reviewing  the  information 
submitted  in  the  letters  of  October  17 
and  December  13, 1996,  and  other 
information  before  the  Commission,  and 
in  consideration  of  the  foregoing 
findings,  the  NRC  staff  has  determined 
that  IP  is  qualified  to  hold  the  license 
and  that  the  transfer,  subject  to  the 
conditions  set  forth  herein,  is  otherwise 
consistent  with  applicable  provisions  of 
law,  regulations,  and  orders  issued  by 
the  Commission.  Accordingly,  pursuant 
to  Sections  161b,  161i,  161o,  and  184  of 
the  Atomic  Energy  Act  of  1954,  as 
amended:  42  U.S.C  sections  2201(b), 
2201  (i),  2201(o),  and  2234;  and  10  CFR 
50.80,  the  Commission  consents  to  the 
proposed  transfer  of  the  license 
described  herein  from  Soyiand  to  flP, 
subject  to  the  following:  (1)  The 
issuance  of  approved  amendments  fully 
reflecting  the  transfer  approved  by  this 
Order  at  the  time  such  transfer  is 
effected;  (2)  should  the  transfer  not  be 
completed  by  E)ecember  31. 1997,  this 
Order  shall  become  null  and  void, 
provided,  however,  on  application  and 
for  good  cause  shown,  such  date  may  be 
extended:  and  (3)  IP  shall  provide  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  a  copy  of  any  application,  at 
the  time  it  is  filed,  to  transfer  (excluding 
grants  of  security  interests  or  liens]  from 
IP  to  Illinova  Corporation  (its  parent 
company)  or  to  any  other  affiliated 
company,  facilities  for  the  production, 
transmission,  or  distribution  of  electric 
energy  having  a  depreciated  book  value 
exceeding  ten  percent  (10%)  of  IP's 
consolidated  net  utility  plant. 

This  Order  is  effective  upon  issuance. 

Pursuant  to  10  CFR  51.21.  51.32.  and 
51.35,  an  environmental  assessment  and 
a  finding  of  no  significant  impact  have 
been  prepared  and  published  in  the 
Federal  Regiiter  on  February  S,  1997 
(62  FR  5495).  On  the  basis  of  the 
environmental  assessment,  the 
Commission  has  determined  that  the 
isstiance  of  this  Order  will  not  have  a 
significant  effiect  on  the  quality  of  the 
htmian  environment 

Notice  of  consideration  of  issxiance  of 
an  order  approving  the  transfer  of  the 
license  and  an  opportunity  for  a  hearing 
was  pubUshed  in  the  Federal  Register 
on  Juiuary  29. 1997  (62  FR  4337). 

For  further  details  with  respect  to  this 
action,  see  IP's  letters  requesting 
approval  of  the  transfer  of  the  license 
dated  October  17  and  December  13, 
1996,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  docimient  room 


located  at  the  Vespasian  Warner  Public 
Library,  310  N.  Quincy  Street.  Clintcm, 
EL  61727. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  ColliiH. 
Director,  Office  of  Nuclear  Reactor 
Reffilation. 

(FR  Doc  97-7332  Filed  3-21-97;  8:45  am] 
■LUNG  OODK  7Ma-01-P 


[DociMtNo.S0-24q 

Norttieaat  Nudear  Energy  Company 
Notice  of  WltlHkawal  of  AppHcatlona 
for  Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company,  et.  al  (the  licensee)  to 
withdraw  its  Jtily  28, 1994,  and 
November  8,  1995,  applications  for 
proposed  amendments  to  Facility 
Operating  License  No.  DPR-21  for  the 
Millstone  Nuclear  Power  Station,  Unit 
1,  located  in  New  London  County, 
Connecticut. 

The  amendment  proposed  in  the  July 
28, 1994,  letter  would  have  modified  the 
facility  technical  specifications 
pertaining  to  seismic  capability  of  the 
feedwater  coolant  injection  syst«n.  The 
amendment  proposed  in  the  November 
8, 1995,  letter  would  have  modified  the 
fedlity  technical  q>ecifications  for  the 
jet  pumps  in  cnder  to  make  the  technical 
speidfications  consistent  with  the 
limiting  conditi<ms  for  operation  and 
surveillance  requirements  in  the  NRC's 
Standard  Technical  Specifications  for 
General  Qectiic  Plants  (NUREG-1433). 

Hie  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Regiatar  on  March  15, 1995 
(60  FR  14023)  for  the  July  28, 1994, 
request,  and  March  27, 1996  (61  FR 
13528)  for  the  November  8, 1995. 
request.  However,  by  letter  dated 
Frtiruary  27, 1997,  the  licensee 
withdrew  the  proposed  changes. 

For  further  det^ls  with  respect  to  this 
action,  see  the  applications  for 
amendments  dated  July  28, 1994,  and 
November  8, 1995,  and  the  licensee's 
letter  dated  February  27. 1997,  which 
withdrew  the  applications  for  license 
amendmmts.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gehnan  Building,  2120  L  Street. 
NW.,  Washington.  DC.  and  at  the  local 
public  document  rooms  located  at  the 
I  .warning  Resources  Center,  Huee  Rivers 


Community-Technical  College,  574  New 
London  Tiunpike,  Norwich, 
Connecticut  06360  and  at  the  Waterford 
Library,  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road,  Waterford,  Coimecticut 
06385. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 


Project  Manager,  Special  Projects  Office, 

Licensing  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc  97-7319  FiM  3-21-97;  8:45  am] 


[Docl(MNo.S&-721 

Univeralty  Of  Utah  (Univereity  Of  Utah 
AQH-201  naa9Brch  Reactor),  Order 
Terminating  Amended  Fadttty 
Operating  License  No.  n-2S 

By  application  dated  July  17. 1990,  as 
supplemented  on  July  18, 1990,  and 
June  12, 1991,  the  University  of  Utah 
(the  licensee)  requested  from  the  U.S. 
Nuclear  Regulatory  Commission  (NRC 
or  the  Commission)  authorization  to 
dismantle  and  dispose  of  the  component 
parts  of  the  AGN-201  Research  Reactor 
(AQ^201  or  the  reactor)  located  on  the 
licensee's  campus  in  Salt  Lake  Qty, 
Utah.  The  letter  of  Jiily  17, 1990, 
contained  a  request  that  upon  successful 
completion  of  decommissioning, 
authorization  be  given  for  termination  of 
Amended  Facility  Operating  License 
No.  R-25.  A  "Notice  of  Proposed 
Issuance  of  Orders  Authorizing 
Disposition  of  Comptment  Parts  and 
Terminating  Facility  License,"  was 
published  in  the  Federal  Register  on 
May  9, 1991  (56  FR  21508).  No  requests 
for  a  hearing  were  received.  By  Older 
dated  August  1, 1991  (56  FR  37733),  the 
Commission  authcHized  dismantling  of 
the  reactor  and  disposition  of 
component  parts  as  (Ht^xised  in  the 
decommissicming  plan  of  the  licensee. 
By  letter  dated  April  13,  1994.  as 
supplemented  on  March  17  and  22. 
1995.  aad  February  6. 1996,  the  licensee 
submitted  "A  Summary  of  the 
Decommissioning  Process  of  the 
University  of  Utah  AGN-201M  Reactor 
No.  107." 

The  reactor  fuel  has  been  removed 
from  the  core  and  shipped  to  a 
Etepartment  of  Energy  facility.  The 
reactor  has  been  completely  dismanUed, 
and  all  requirements  pertaining  to 
residual  radioactivity,  personnel  and 
external  radiation  exposure,  and  fuel 
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disposition  have  been  met.  By  separate 
action,  the  NRC  has  granted  in 
accordance  with  10  CFR  50.12,  upon  its 
own  initiative,  a  specific  exemption  to 
the  part  of  the  requiiements  in  10  CFR 
50.82(b)(6)(ii)  that  requires  as  a 
condition  of  license  termination  a 
terminal  radiation  survey  and  associated 
documentation  to  demonstrate  that  the 
site  is  suitable  for  release.  Because  the 
AGN-201  is  located  in  the  same  room 
as  the  University  of  Utah  TRIGA 
Research  Reactor  (Docket  No.  50-407, 
Facility  Operating  License  No.  R-126), 
the  Reactor  Room  in  the  Merrill 
Engineering  Building  is  not  being 
released  for  unrestricted  use  by  ^is 
Order  and  will  continue  to  be  subject  to 
the  terms  of  Operating  License  No.  R- 
126  for  the  TRIGA  Research  Reactor. 
Only  residual  reactor  components  from 
the  AGN-201  remaining  on  Amended 
Facility  Operating  License  No.  R-25  are 
being  released  for  unrestricted  use  by 
this  action. 

The  terminal  radiation  survey  and 
associated  documentation  demonstrate 
that  the  remaining  reactor  components 
are  suitable  for  release.  Confirmatory 
radiological  surveys  verified  that  the 
reactor  components  meet  the 
recommended  regulatory  guidance  for 
release  of  the  components  for 
unrestricted  use.  Accordingly,  the 
Commission  has  found  that  the 
decommissioning  has  been  performed  in 
accordance  with  the  approved 
decommissioning  plan  in  that  the 
reactor  has  been  dismantled  and 
decontaminated  pursuant  to  the 
Commission's  Order  dated  August  1, 
1991.  Satisfactory  disposition  has  been 
made  of  the  com{>onent  parts  and  fuel 
in  accordance  with  the  Commission's 
regulations  in  10  CFR  Chapter  I.  and  in 
a  manner  not  inimical  to  the  common 
defense  and  security,  or  to  the  health 
and  safety  of  the  public.  Therefore,  on 
the  basis  of  the  application  filed  by  the 
University  of  Utah,  and  pursuant  to 
Sections  104  and  161  b,  and  i,  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  in  accordance  with  10  CFR 
50.82(bH6).  Amended  Facility  Operating 
License  No.  R-25  is  terminated  as  of  the 
date  of  this  Order.  In  accordance  with 
10  CFR  Fart  51,  the  Commission  has 
determined  that  the  issiiance  of  this 
termination  Order  %irill  have  no 
significant  environmental  impact.  The 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  was  published 
in  the  Federal  Register  on  March  13, 
1997  (62  FR  11935). 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
termination  of  Amended  Facility 
Operating  License  No.  R-25,  dated  July 
17, 1990,  as  supplemented:  (2)  the 
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Commission's  safety  evaluation  related 
to  the  termination  of  the  license;  (3)  the 
environmental  assessment  and  finding 
of  no  significant  impact;  (4)  the 
Commission's  exemption  to  part  of  the 
requirements  of  10  CFR  50.82(b)(6);  and 
(5)  the  "Notice  of  Proposed  Issuance  of 
Orders  Authorizing  Disposition  of 
Component  Parts  and  Terminating 
Facility  License,"  published  in  the 
Federal  Register  on  May  9,  1991  (56  FR 
21508).  Each  of  these  items  is  available 
for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
2120  L  Street,  NW.,  Washington,  D.C. 
20037. 

Copies  of  items  (2),  (3),  (4),  and  (5) 
may  be  obtained  upon  receipt  of  a 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC.  20555-0001.  Attention:  Director, 
Division  of  Reactor  Program 
Management. 

Dated  at  Rockvilie,  Maryland,  this  14th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 

Thomaa  T.  Martin, 

Director,  Division  of  Reactor  Program 
Management  Office  of  Nuclear  Reactor 
Regulation 

IFR  Doc.  97-7320  Filed  3-21-97;  8:45  am] 

BMJJNa  CODE  7SM»-01-P 


[Dodwt  No.  50-72] 

University  of  Utah  (University  of  Utah 
AGN-201  Research  Reactor); 
Exemption 


The  University  of  Utah  (the  licensee) 
is  the  holder  of  Facility  Operating 
License  Nos.  R-25  and  R-126,  which 
authorize  operation  of  the  University  of 
Utah  AGN-201  Research  Reactor  (AGN- 
201)  and  the  University  of  Utah  TRIGA 
Research  Reactor  (TRIGA).  The  licenses 
provide,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  e£fect. 
The  reactors  are  located  in  the  Reactor 
Room  in  the  Merrill  Engineering 
Building  on  the  campus  of  the 
University  of  Utah  in  Salt  Lake  City. 
Salt  Lake  County,  Utah. 

n 

By  application  dated  July  17. 1990,  as 
supplemented  on  July  18,  1990,  and 
June  12, 1991,  the  licensee  requested 
from  the  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
authorization  to  dismantle  and  dispose 
of  the  component  parts  of  the  AGN-201. 
The  letter  of  July  17, 1990,  contained  a 
request  that  upon  successful  completion 
of  decommissioning,  authorization  be 


given  for  termination  of  Amended 
Facility  Operating  License  No.  R-25.  By 
Order  dated  August  1.  1991  (56  FR 
37733),  the  Commission  authorized 
dismantling  of  the  AGN-201  and 
disposition  of  component  parts  as 
proposed  in  the  decommissioning  plan 
of  the  licensee.  By  letter  dated  April  13, 
1994,  as  supplemented  on  March  17  and 
22, 1995.  and  February  6.  1996,  the 
licensee  submitted  "A  Summary  of  the 
Decommissioning  Process  of  the 
University  of  Utah  AGN-201M  Reactor 
No.  107."  As  discussed  in  the 
University  of  Utah's  decommissioning 
plan  and  letter  of  March  22,  1995.  the 
site  where  the  AGN-201  is  housed  is 
also  under  the  license  of  the  TRIGA  and 
is  a  restricted  environment. 

As  part  of  the  license  termination 
process,  the  NRC  has  decided  to  grant 
upon  its  own  initiative  a  specific 
exemption  in  accordance  with  Title  10 
of  the  Code  of  Federal  Regulations, 
§50.12  (10  CFR  50.12),  to  part  of  the 
requirements  of  10  CFR  50.82(b)(6)(ii). 
The  part  of  the  regulation  for  which  the 
staff  is  granting  an  exemption  requires, 
as  a  condition  of  license  termination, 
that  a  terminal  radiation  survey  and 
associated  documentation  demonstrates 
that  the  site  is  suitable  for  release.  The 
University  of  Utah  operates  the  TRIGA 
(Docket  No.  50-407,  Facility  Operating 
License  No.  R-126)  in  the  same  room 
(Reactor  Room  in  the  Merrill 
Engineering  Building)  where  the  AGN- 
201  is  located.  The  Reactor  Room  will 
remain  subject  to  the  TRIGA  license 
after  termination  of  the  AGN-201 
license,  and,  therefore,  a  terminal 
survey  of  the  site  is  not  necessary  for 
termination  of  the  AGN-201  license.  All 
that  remains  of  the  AGN-201  are  reactor 
components  that  are  to  be  released  for 
unrestricted  use.  The  Reactor  Room  will 
be  considered  for  release  in  the  future 
when  the  University  of  Utah  requests 
termination  of  the  TRIGA  license. 

m 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  frt)m  the 
requirements  of  10  CFR  Part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  seciirity  and 
(2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present,  according  to  10  CFR 
50.12(a)(2)(ii),  whenever  "application  of 
the  regulation  in  the  particiilar 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
piupose  of  the  rule." 


The  underlying  purpose  of  10  CFR 
50.82(b)(6)  is  to  describe  the 
requirements  that  must  be  met  for 
license  termination,  one  of  ni^ch  is  that 
the  results  of  the  terminal  survey  «nd 
other  docmnentation  show  that  the 
facility  and  site  meet  the  requiiements 
foe  release.  These  survey  results  and 
doctimentation  form  part  of  the  basis  for 
terminating  the  license.  In  this  case,  the 
remaining  reactor  components  (the 
facility)  will  be  released,  but  the  site 
will  not  be  released.  Because  the  site 
will  continue  to  be  subject  to  the  NRC 
license  for  the  TRIGA  reactor, 
application  of  the  rule  thatthe  terminal 
survey  and  other  documentation  must 
show  that  the  site  is  suitable  for  release 
is  not  necessary  in  order  to  terminate 
the  license. 

IV 

For  the  foregoing  reasons,  the  NRC 
staff  has  concluded  that  not  reqvuring  a 
terminal  radiation  survey  and  associated 
docimientation  that  demonstrate  that 
the  site  is  suitable  for  release  as  a 
condition  of  license  termination  will  not 
present  an  undue  risk  to  public  health 
and  safety  and  is  consistent  with  the 
common  defense  and  security.  The  NRC 
staff  has  determined  that  there  ate 
special  circumstances  present,  as 
specified  in  10  CFR  50.12(a)(2),  in  that 
application  of  part  of  10  CFR 
50.82(b)(6)(ii)  is  not  necessary  in  order 
to  achieve  the  underiylng  purpose  of 
this  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  seciirity,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  heteby 
grants  an  exemption  from  the 
requirements  of  10  CFR  50.82(bM6Xii) 
that  a  terminal  radiation  survey  and 
associated  documentation  demonstrates 
that  the  site  is  suitable  for  release  are 
needed  as  a  condition  of  Operating 
License  No.  R-2S  tennination. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effact  on  the  quality  of  the 
human  environment  (62  FR  11936). 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
termination  of  Amended  Facility 
Operating  License  No.  R-25,  dated  July 
17, 1990,  •»  supplemented;  (2)  the 
Commission's  safety  evaluation  related 
to  the  termination  of  the  license;  (3)  the 
environmental  assessment  and  finding 
of  no  significant  impact;  and  (4)  the 
Commission's  Order  terminating 
Amended  Facility  Operating  License 
No.  R-25.  Each  of  these  itmns  is 


available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Straet.  NW.,  Washington.  D.C 
20037. 

Copies  of  items  (2),  (3).  and  (4)  may 
be  obtained  upon  receipt  of  a  request 
addressed  to  the  U.S.  Nuclear 
R^fulatory  Commission,  Washington. 
D.C  20555-0001,  Attention:  Director, 
Division  of  Reactor  Program 
Management 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockvilie,  Maiyland.  this  14th  day 
of  March  1997. 
For  the  Nuclear  Regulatory  Commission. 


I. 

Dinctor.  Office  of  Nuclmir  Reactor 
Regahtion. 

(FR  Doc.  97-7338  Hied  3-21-97;  8:45  am) 
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Advieofy  Commltlee  on  the  Medteel 
Ueeeof 


AiQBICV:  U.S.  Nuclear  Regulatory 

Conunission 

ACTKM:  Call  for  nominations.. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  is  inviting  nominations  tat 
three  positions  on  the  Advisory 
Committee  on  the  Medical  Uses  of 
Isotopes  (ACMUI)  to  fill  current  and 
upcoming  conunittee  vacancies.  One 
position  is  for  a  physician  practicing 
nuclear  cardiology.  Tlw  second  position 
is  for  a  patients'  rights  and  care 
advocate.  The  third  position  is  for  an 
individual  with  State  or  local 
government  perspective. 

DATES:  Nominations  are  due  May  23. 
1997. 


Submit  nominations  to:  The 
Office  of  Personnel,  Attn:  Ms.  Jude 
Himmelberg,  Mail  Stop  T2D32.  U.S. 
Nuclear  R^ulatoiy  Commission, 
Washington.  DC  20555. 

FOR  FURTMBI  STOnMATlOW  OONTACT: 
William  B.  McCarthy,  Office  of  Nuclear 
Material  Safety  and  Saf^uards.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Telephone: 
301-41S-7894. 


SUPPLaCNTARY  ■FORMATION:  The 
ACMUI  advises  NRC  on  policy  and 
tarhniral  issues  that  arise  in  regulating 
the  medical  use  of  byproduct  material 
for  rfi«gnn«i«  and  therapy. 
Responsibilities  include  providing 
guidance  and  comments  on  changes  in 
NRC  rules,  regulations,  and  guides 
concerning  medical  use;  evaluating 
oectaiB  non-routine  uses  of  byproduct 
nutenal  for  medical  use;  and  providing 


technical  assistance  in  licensing, 
inspection,  and  enforcement  cases. 

Committee  members  possess  the 
medical  and  technical  skills  needed  to 
address  evolving  issues.  Currentiy,  the 
ACMUI  membership  consists  of.  (a) 
three  practicing  physicians;  (b)  a 
physician  representing  the  U.S. 
Department  of  Health  and  Human 
Services.  Food  and  Drug 
Administration;  (c)  a  nviclear 
pharmacist;  (d)  two  medical  physicists 
(nuclear  medicine  and  therapy);  (e)  a 
health  care  administrator,  (f)  a  cotified 
medical  dosimetrist;  and  (g)  a  patients' 
rights  and  care  advocate  (whose  term 
expires  September  30, 1997).  PresenUy, 
the  specialties  of  the  ph]rsicians  on  the 
ACMUI  are:  therapeutic  radiology,  with 
expertise  in  teletherapy  and 
brachytherapy  (two),  and  nuclear 
medicine  research  (one).  The  staff  is  in 
the  process  of  finalizing  the 
appointmmt  of  a  nominee  for  the 
position  (A  nuclear  medicine  physician. 

The  U.S.  Nuclear  Regulatory 
Commission  is  inviting  nominations  &» 
three  positions  on  the  Advisory 
rnmniittwa  on  the  Medical  Uses  of 
Isotopes  (ACMUI)-  One  position  is  fn'  a 
physician  practicing  nuclear  cardiology. 
The  second  position  is  for  a  patients' 
rights  and  care  advocate.  The  third 
position  is  fw  an  iiulividual  with  State 
or  local  government  perspective. 

Nominees  must  include  four  copies  of 
their  resiunes,  describing  their 
educational  and  professional 
qualifications,  and  provide  their  current 
addresses  and  telephone  numbers. 

All  new  committee  members  will 
serve  3-year  terms,  with  possible 
reappointment  to  an  additional  3-year 
term. 

Nominees  mtist  be  U.S.  citizens  and 
be  able  to  devote  approximately  80 
houn  per  year  to  committee  business. 
Memben  will  be  compensated  and 
reimbursed  for  travel  (including  per 
diem  in  lieu  of  subsistence),  secretarial, 
and  correspondence  exptenses. 
Nominees  will  undergo  a  security 
background  check  and  will  be  required 
to  complete  finanrial  disclosiue 
statements,  to  avoid  conflict-of-interest 
issues. 

Dated  at  Rockvilie,  Maryland,  this  18th  day 
of  March.  1997. 

For  the  U.S.  Nuclear  Ragulatoty 
P.<wiiiiiftifm 

Andbew  L.  BaflM. 

AdviaoryCoaunitteeh4anagement  Officer, 
Office  (if  the  Secretary  of  the  Coaurutakm. 
[FR  Doc  97-7316  Filed  3-21-97;  8:45  am) 
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PoNcy  and  Procadura  for  Enforc«ment 
Actions;  Policy  Statoment 

AQBCY:  Nuclear  Raguiatoiy 

Commission. 

ACTION:  Policy  statement  amendment: 

request  for  comments. 
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:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
General  Statement  of  Policy  and 
Procedure  for  Enforcement  Actions 
(Enforcement  Policy)  regarding 
predecisional  enforcement  conferences 
that  are  baaed  on  finHing«  of 
discrimination.  For  appropriate  cases, 
this  amendment  will  allow  some  degree 
of  participation  by  the  complainant  in 
the  predecisional  enforcement 
conference. 

CMTES:  This  amendment  is  effective  on 
March  24,  1997.  Comments  are  due  on 
or  before  April  23, 1997. 
ADOHESiCS:  Send  written  comments  to: 
The  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  ATTN: 
Docketing  and  Service  Branch.  Hand 
deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
am  and  4:15  pm.  Federal  workdays. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street.  NW.  {Lower 
Level),  Washington.  DC. 
FOR  FURTHER  MFOfmATKm  COMTACT: 
James  Lieberman,  Director,  OfBce  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
(301)  415-2741. 

SUPPUSMBITARY  MFORMATKM:  The 
Commission's  Enforcement  Policy  was 
first  issued  on  September  4, 1980.  The 
Enforcement  Policy  is  published  as 
NUREG-1600,  "General  Statement  of    ' 
Policy  and  Procedure  for  NRC 
Enforcement  Actions  (60  FR  34381;  Jime 
30,  1995)."  Section  V  of  the  current 
policy  provides  that  when  the  NRC 
learns  of  a  potential  violation  for  which 
escalated  action  may  be  warranted,  the 
NRC  will  normally  provide  the  licensee 
an  opportunity  for  a  predecisional 
enforcement  confarence  prior  to  talring 
the  enforcement  action.  These 
predecisional  enforcement  conferences 
are  a  means  for  the  NRC  to  gain 
additional  information  that  will  assist  in 
determining  the  appropriate  course  of 
action. 

The  Commission  is  modifying  its 
Enforcement  Policy  for  predecisional 
enforcement  confinences  in  which  the 
conference  is  baaed  on  an  NRC  OfBce  of 
Investigations  (OI)  Ecrport  finding  that 
discrimination  as  denned  under  10  CFR 
50.7  (or  similar  provisions  in  Parts  30. 


40.  60.  70,  or  72}  has  occurred.  In  such 
casea.  the  QI  report  will  normally  be 
made  public,  subject  to  withholding 
certain  information  (i.a.,  after 
appropriate  redaction),  and  any 
resulting  predecisional  enforcement 
conference  will  normally  be  open  to 
public  obaarvation.  In  a  case  where  a 
■    particular  individual  is  being 

considwed  potentially  responsible  for 
the  discrimination,  the  conference  ¥vill 
remain  closed.  In  either  case  (Le., 
whether  the  conference  is  open  or 
closed),  the  employee  or  former 
employee  who  was  the  subiect  of  the 
alleged  discrimination  (hereafter 
referred  to  as  "complainant")  will 
normally  be  provided  an  opportunity  to 
participate  in  the  predecisional 
enforcement  conforence. 

These  enfbrc«nent  conferences  will 
normally  be  held  in  the  NRC's  regional 
offices.  Participation  in  the  conference 
in  person  wrill  oe  at  the  complainant's 
own  expense.  This  participation  will 
normally  be  in  the  form  of  a 
complainant  statement  and  presentation 
in  followup  to  the  licensee's 
presentation,  followed  in  turn  by  an 
opportimity  for  the  licensee  to  rebut  the 
complainant's  presentation.  In  cases 
where  the  complainant  is  unable  to 
attend  in  person,  arrangements  will  be 
made  for  the  complainant's 
participation  by  telephone  or  an 
opportunity  given  for  the  complainant 
to  submit  a  written  rebuttal  to  the 
licensee's  presentation.  If  the  licensee 
chooses  to  forego  an  enforcement 
conference  and,  instead,  responds  to  the 
NRC's  findings  in  writing,  the 
complainant  will  be  provided  the 
opportimity  to  submit  a  written  rebuttal 
to  the  licensee's  response.  For  cases 
involving  potential  discrimination  by  a 
contractor  or  vendor  to  the  licensee,  any 
associated  predecisional  enforcement 
conference  with  the  contractor  or 
vendor  would  be  handled  similarly. 
These  arrangements  for  complainant 
participation  in  the  predecisional 
enforcement  conference  are  not  to  be 
conducted  or  viewed  in  any  respect  as 
an  adjudicatory  hearing.  As  with  any 
NRC  meeting,  the  presiding  officer  of 
the  conference  may  limit  participation 
as  necessary  to  control  the  conduct  of 
the  meeting. 

This  approach  will  give  both  the 
complainant  and  the  licensee  (or 
contractor)  the  opportunity  to  present 
their  positions  on  the  discrimination 
issue,  and  it  should  provide  additional 
information  on  whidi  the  staff  may  base 
its  initial  enforcement  decision.  It  may 
serve  to  address  past  concams  that  the 
NRC  bases  its  decision  on  enfbrceoMnt 
action  solely  on  the  licensee's 
presentation.  At  the  sama  tiipe,  it  could 


lead  to  additional  allegations  and  issues 
concerning  false  or  misleading 
statements,  and  it  could  lengthen  the 
process.  This  approach  may  also  raise 
concerns  that  the  licensee  will  have 
more  extensive  resources  than  the 
complainant,  enabling  it  to  better 
present  its  position.  In  any  event,  these 
enforcement  conferences  are  not 
adjudicatory  forums,  but  rather  a  means 
to  obtain  additional  information  from 
the  perspective  of  both  the  licensee  and 
the  complainant.  The  Commission 
intends,  therefore,  to  limit  both  the 
licensee  and  the  complainant  to  simple 
presentations  and  rebuttals  without 
allowing  experts  to  testify  on  the  issues 
or  allowing  cross-examination  of 
witnesses  by  the  licensee  or 
complainant.  As  with  other 
predecisional  enforcement  conferences, 
the  NRC  staff  will,  where  appropriate, 
question  licensee's  supervisors  and  their 
representatives  to  understand  as  clearly 
as  possible  the  circumstances  of  the 
case. 

Finally,  for  cases  in  which  there  is  a 
full  adjudicatory  record  before  the 
Department  of  L^wr,  the  NRC  may  not 
need  to  hold  a  predecisional 
enforcement  conference.  If  a  conference 
is  held  in  such  cases,  generally  the 
conference  will  focus  on  the  licensee's 
corrective  action.  As  with 
discrimination  cases  based  on  OI 
investigations,  the  complainant  may  be 
allowed  to  participate. 

P^MTWork  Seduction  Act  Statameiit 

This  policy  statement  does  not 
contain  a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Managonent  and  Budget, 
approval  number  3150-0136.  The 
approved  information  collection 
requirements  contained  in  this  policy 
statement  appear  in  Section  VII.C. 

PnbUc  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


SmaU 


Act 


Ki^datory  EafDrcement 


In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
"major  rule"  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Raguiatoiy  Afiuis„t 
0£^^of  Managwmapt  .aiu)  B^lgat 
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Accordingly,  the  NRC  Enforcement 
Policy,  Section  V,  "Predecisional 
Enforcement  Conferences,"  is  amended 
as  follows: 

General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement 
Actions 


V.  Predecisional  Enforcement 
Conferences 

Whenever  the  NRC  has  learned  of  the 
existence  of  a  potential  violation  for 
which  escalated  enforcement  action 
appears  to  be  warranted,  or  reciirring 
nonconformance  on  the  part  of  a 
vendor,  the  NRC  may  provide  an 
opportunity  for  a  predecision^ 
enforcement  conference  with  the 
licensee,  vendor,  or  other  person  before 
taking  enforcement  action.  The  purpose 
of  the  conference  is  to  obtain 
information  that  will  assist  the  NRC  in 
determining  the  appropriate 
enforcement  action,  such  as:  (1)  A 
common  understanding  of  fects,  root 
causes  and  missed  opportunities 
associated  with  the  apparent  violations, 

(2)  a  common  understanding  of 
corrective  actions  taken  or  planned,  and 

(3)  a  common  understanding  of  the 
significance  of  issues  and  the  need  for 
lasting  comprehensive  corrective  action. 

If  the  NRC  concludes  that  it  has 
sufficient  information  to  make  an 
informed  enforcement  decision,  a 
conference  will  not  normally  be  held 
luiless  the  licensee  requests  it.  However, 
an  opportunity  for  a  conference  will 
normally  be  provided  before  issuing  an 
order  based  on  a  violation  of  the  rule  on 
Deliberate  Misconduct  or  a  civil  penalty 
to  an  unlicensed  person.  If  a  conference 
is  not  held,  the  licensee  will  normally 
be  requested  to  provide  a  written 
response  to  an  inspection  report,  if 
issued,  as  to  the  licensee's  views  on  the 
apparent  violations  and  their  root 
causes  and  a  description  of  planned  or 
implemented  corrective  actions. 

During  the  predecisional  enforcement 
conference,  the  licensee,  vendor,  or 
other  persons  will  be  given  an 
opportimify  to  provide  information 
consistent  with  the  purpose  of  the 
conference,  including  an  explanation  to 
the  NRC  of  the  immediate  corrective 
actions  (if  any)  that  were  taken 
following  identification  of  the  potential 
violation  or  nonconformance  and  the 
long-term  comprehensive  actions  that 
were  taken  or  will  be  taken  to  prevent 
recurrence.  Licensees,  vendors,  or  other 
persons  will  be  told  when  a  meeting  is 
a  predecisional  enforcement  conference. 

A  predecisional  enforcement 
conference  is  a  meeting  between  the 
NRC  and  the  licensee.  Conferences  are 


normally  held  in  the  regional  offices 
and  are  normally  open  to  public 
observation.  Conferences  will  not 
normally  be  open  to  the  public  if  the 
enforcement  action  being  contemplated: 

(1)  Would  be  taken  against  an 
individual,  or  if  the  action,  though  not 
taken  against  an  individual,  turns  on 
whether  an  individual  has  committed 
wrongdoing; 

(2)  Involves  significant  personnel 
failures  where  the  NRC  has  requested 
that  the  individual(s)  involved  be 
present  at  the  conference; 

(3)  Is  based  on  the  findings  of  an  NRC 
Office  of  Investigations  report  that  has 
not  been  publicly  disclosed;  or 

(4)  Involves  safeguards  iniformation. 
Privacy  Act  information,  or  information 
which  could  be  considered  proprietary; 

In  adQition,  conferences  will  not 
normally  be  open  to  the  public  if: 

(5)  The  conference  involves  medical 
misadministrations  or  overexposures 
and  the  conference  cannot  be  conducted 
without  disclosing  the  exposed 
individual's  name;  or 

(6)  The  conference  will  be  conducted 
by  telephone  or  the  conference  will  be 
conducted  at  a  relatively  small 
licensee's  facility. 

Notwithstandmg  meeting  any  of  these 
criteria,  a  conference  may  still  be  open 
if  the  conference  involves  issues  related 
to  an  ongoing  adjudicatory  proceeding 
with  one  or  more  intervenors  or  where 
the  evidentiary  basis  for  the  conference 
is  a  matter  of  public  record,  such  as  an 
adjudicatory  decision  by  the 
Department  of  Labor.  In  addition, 
notwithstanding  the  above  normal 
criteria  for  opening  or  closing 
conferences,  with  the  approval  of  the 
Executive  Director  for  Operations, 
conferences  may  either  be  open  or 
closed  to  the  public  after  balancing  the 
benefit  of  the  public's  observation 
against  the  potential  impact  on  the 
agency's  decision-making  process  in  a 
particular  case. 

The  NRC  will  notify  the  licensee  that 
the  conference  will  be  open  to  public 
observation.  Consistent  with  the 
agency's  policy  on  open  meetings,  "Staff 
Meetings  Open  to  Public,"  published 
September  20, 1994  (59  FR  48340),  the 
NRC  intends  to  announce  open 
conferences  normally  at  least  10 
working  days  in  advance  of  conferences 
through  (1)  notices  posted  in  the  Public 
Document  Room,  (2)  a  toll-fiee 
telephone  recording  at  800-952-9674, 
(3)  a  toll-free  electronic  bulletin  board  at 
800-952-9676,  and  on  the  World  Wide 
Web  at  the  NRC  Office  of  Enforcement 
homepage  (www.nrc.gov/OE).  In 
addition,  the  NRC  will  also  issue  a  press 
release  and  notify  appropriate  State 
liaison  officers  that  a  predecisional 


enforcement  conference  has  been 
scheduled  and  that  it  is  open  to  public 
observation. 

The  public  attending  open 
conferences  may  observe  but  may  not 
participate  in  the  conference.  It  is  noted 
that  the  purpose  of  conducting  open 
conferences  is  not  to  maximize  public 
attendance,  but  rather  to  provide  the 
public  with  opportunities  to  be 
informed  of  NRC  activities  consistent 
with  the  NRC's  abilify  to  exercise  its 
regulatory  and  safefy  responsibilities. 
Therefore,  members  of  the  public  will 
be  allowed  access  to  the  NRC  regional 
offices  to  attend  open  enforcement 
conferences  in  accordance  with  the 
"Standard  Operating  Procedures  For 
Providing  Security  Support  For  NRC 
Hearings  and  Meetings,"  published 
November  1,  1991  (56  FR  56251).  These 
procedures  provide  that  visitors  may  be 
subject  to  personnel  screening,  that 
signs,  banners,  posters,  etc.,  not  larger 
than  18"  be  permitted,  and  that 
disruptive  persons  may  be  removed. 
The  open  conferences  will  be 
terminated  if  disruption  interferes  with 
a  successful  conference.  NRC's 
Predecisional  Enforcement  Conferences 
(whether  open  or  closed)  normally  will 
be  held  at  the  NRC's  regional  offices  or 
in  NRC  Headquarters  Offices  and  not  in 
the  vicinity  of  the  licensee's  facility. 

For  a  case  in  which  an  NRC  Office  of 

Investigations  (OI)  report  finds  that 

discrimination  as  defined  under  10  CFR 
50.7  (or  similar  provisions  in  Parts  30, 
40,  60.  70.  or  72)  has  occurred,  the  OI 
report  will  be  made  public,  subject  to 
withholding  certain  information  (i.e., 
after  appropriate  redaction),  and  any 
resulting  predecisional  enforcement 
conference  will  normally  be  open  to 
public  observation.  In  a  conference 
where  a  particular  individual  is  being 
considered  potentially  responsible  for 
the  discrimination,  the  conference  will 
remain  closed.  In  either  case  (i.e., 
whether  the  conference  is  open  or 
closed),  the  employee  or  former 
employee  who  was  the  subject  of  the 
alleged  discrimination  (hereafter 
referred  to  as  "complainant")  will 
normally  be  provided  an  opportxmify  to 
participate  in  the  predecisional 
enforcement  conference.  This 
participation  will  normally  be  in  the 
form  of  a  complainant  statement  and 
presentation  in  followup  to  the 
licensee's  presentation,  followed  in  turn 
by  an  opportunify  for  the  licensee  to 
rebut  the  complainant's  presentation.  In 
cases  where  the  complainant  is  unable 
to  attend  in  person,  arrangements  will 
be  made  for  the  complainant's 
participation  by  telephone  or  an 
opportunity  given  for  the  complainant 
to  submit  a  written  rebuttal  to  the 
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liceiuee's  presentation.  If  the  Ucensee 
chooses  to  forego  an  enforcement 
conference  and,  instead,  responds  to  the 
NRC's  finHingB  in  writing,  the 
complainant  will  be  provided  the 
opportimity  to  submit  a  written  rebuttal 
to  the  licensee's  response.  For  cases 
involving  potential  discrimination  by  a 
contractor  or  vendor  to  the  licensee,  any 
associated  predecisional  enforcement 
conference  with  the  contractor  or 
vendor  would  be  handled  similarly. 
These  arrangements  for  complainant 
participation  in  the  predecisional 
enforcement  conference  are  not  to  be 
conducted  or  viewed  in  any  respect  as 
an  adjudicatory  hearing. 

A  predecisional  enforcement 
conference  may  not  need  to  be  held  in 
cases  where  there  is  a  full  adjudicatory 
record  before  the  Etepartment  of  Labor. 
If  a  conference  is  held  in  such  cases, 
generally  the  conference  will  focus  on 
the  licensee's  corrective  action.  As  with 
discrimination  cases  based  on  OI 
investigations,  the  complainant  may  be 
allowed  to  participate. 

Members  of  the  public  attending  open 
conferences  will  be  reminded  that  (1) 
the  apparent  violations  discussed  at 
predecisional  enforcement  conferences 
are  subject  to  further  review  and  may  be 
subject  to  change  prior  to  any  resulting 
enforcement  action  and  (2)  the 
statements  of  views  or  expressions  of 
opinion  made  by  NRC  employees  at 
predecisional  enforcement  conferences, 
or  the  lack  thereof,  are  not  intended  to 
represent  final  determinations  or  beliefe. 

When  needed  to  protect  the  public 
health  and  safety  or  common  defense 
and  security,  escalated  enforcement 
action,  such  as  the  issuance  of  an 
inunediately  effective  order,  will  be 
taken  before  the  conference.  In  these 
cases,  a  conference  may  be  held  after  the 
escalated  enforcement  action  is  taken. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  March,  1997. 

For  the  Nuclear  Regulatory  Commission. 
JokD  C  Hoyfe. 
Secntaiy  of  the  Commission. 
[FR  Doc.  97-7315  Filed  3-21-37;  8:45  am) 


[DoGlut  No*.  sa-«24  and  50-'«2Sl 

Georgia  Power  Company,  at  ai.  Vogtto 
Electric  Qenerating  Plant,  Units  1  and 
2;  issuance  of  Director's  Decision 
Under  10  CFR  2.206 

Notice  is  hereby  given  that  the  Acting 
Director.  OfBca  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  dated  September  11, 1990, 
by  Michael  O.  Kohn.  Esquire,  on  behalf 


of  Messrs.  Marvin  Hobby  and  Allen 
Mosbaugh  (Petitioners),  pursuant  to 
Section  2.206  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR  2.206).  The 
Petition  was  supplemented  by 
submittals  made  on  September  21  and 
October  1, 1990,  and  July  8, 1991.  The 
Petition  pertains  the  Vogtle  Electric 
Generating  Plant,  Units  1  and  2. 

The  Petition  contained  allegations 
regarding:  the  management  of  the 
Georgia  Power  Comf>any  (GPC)  nuclear 
fecilities;  illegal  transfer  of  GPC 
operating  licenses  to  Southern  Nuclear 
Operating  Company  (SONOPCO); 
intentional  felse  statements  to  the  NRC 
regarding  GPC's  organizational  chain  of 
command  and  the  reliability  of  a  diesel 
generator;  perjured  testimony  submitted 
by  a  GPC  executive  during  a  DOL 
proceeding  under  Section  210  oF  the 
Energy  Reorganization  Act;  repeated 
abuse  at  the  Vogtle  facility  of  Technical 
Specification  3.0.3;  repeated  willful 
technical  sp>ecification  violations  at  the 
Vogtle  facility;  repeated  concealment  of 
safeguards  problems  bom  the  NRC; 
operation  of  radioactive  waste  systems 
and  facilities  at  Vogtle  in  gross  violation 
of  NRC  requirements;  routine 
nonconservative  and  questionable 
management  practices;  and  retaliation 
by  GPC  against  managers  who  make 
their  regulatory  concerns  known  to  GPC 
or  SONOPCO  management  The 
supplements  to  the  Petition  of 
September  21  and  October  1, 1990. 
forwarded  exhibits  and  provided 
additional  information  regarding  the 
alleged  illegal  transfer  of  operating 
licenses.  Based  on  these  allegations, 
Petitionere  requested  that  the  NRC 
institute  proceedings  and  take  swift  and 
immediate  action. 

The  July  8, 1991,  supplement  to  the 
Petition  repeated  several  of  the  earlier 
allegations,  and  also  alleged  that  GPC's 
Executive  Vice  President  made  material 
false  statements  in  GPC's  April  1.  1991, 
submittal  to  the  NRC  that  responded  to 
allegations  in  the  original  Petition.  The 
supplement  also  alleged  that  false 
statements  had  been  made  to  the  NRC 
by  the  same  individual  during  a 
transcribed  meeting  on  January  11. 
1991,  to  discuss  the  formation  and 
operation  of  SONOPCO.  Based  on  these 
allegations.  Petitioners  requested  the 
NRC  to  take  immediate  steps  to 
determine  if  GPC's  current  management 
has  the  requisite  character,  competence, 
fundamental  trustworthiness,  and 
commitment  to  safety  to  continue 
operatins  a  nuclear  facility. 

Several  issues  in  the  Petition  were 
further  defined  and  reviewed  in 
connection  with  the  licensing 
proceeding  before  the  Atomic  Safety 
and  Licensing  Board  (Docket  Noe.  50- 


424-OLA-3;  50-425-OLA-3)  regarding 
GPC's  application  for  license 
amendments  to  transfer  operating 
authority  of  the  Vogtle  facility  to 
Southern  Nuclear  Operating  Company 
(SONOPCO),  and  proceedings  before  the 
U.S.  Department  of  Labor  (DOL)  as  a 
result  of  separate  discrimination  suites 
filed  by  Messrs.  Hobby  (DOL  Case  No. 
90-ERA-30)  and  Mosbaugh  (DOL  Case 
Nos.  91-ERA-OOl  and  91-ER-A-Oll). 
Although  the  licensing  proceeding 
concluded  without  a  final  Board 
decision  when  the  parties  settled  and 
Mr.  Mosbaugh  withdrew  as  sole 
intervener,  the  NRC  stoff  has  considered 
the  evidence  for  the  common  issues  in 
reaching  decisions  on  the  10  CFR  2.206 
Petition.  The  NRC  staff  recognizes  that 
Mr.  Mosbaugh  has  withdrawn  bis 
interest  in  the  Petition.  Nevertheless, 
the  interest  of  Mr.  Hobby  in  the  joint 
Petition  remains  and  is  the  purpose  for 
the  Acting  Director's  action  to  address 
the  Petition.  The  decisions  of  the 
Secretary  of  Labor  regarding  the 
discrimination  suites  of  Messra.  Hobby 
and  Mosbaugh  have  been  addressed  by 
the  NRC  by  means  of  enforcement 
action. 

As  discussed  in  the  Director's 
Decision,  certain  concerns  raised  by  the 
Petitioners  are  partially  substantiated. 
Violations  of  regulatory  requirements 
have  occurred  in  the  operation  of  the 
Vogtle  facility.  A  number  of  violations 
were  identified  and  three  civil  penalties 
have  been  issued  to  GfPC  for  certain  of 
these  violations.  The  three  civil 
penalties  resulted  from  (1)  opening  a 
valve  when  it  was  required  to  be  closed 
by  the  Vogtle  Technical  Specifications 
to  protect  against  a  potential  "boron 
dilution"  event  (2)  providing  inaccurate 
and  incomplete  information  to  the  NRC 
regarding  diesel  generator  testing,  and 
(3)  violating  10  CFR  50.7.  "Employee 
Protection,"  by  discriminating  against 
Messrs.  Hobby  and  Mosbaugh  for 
engaging  in  protected  activities.  The 
NRC  has  issued  lettere  to  GPC  and  to 
several  GPC  and  SONOPCO  individuals 
reminding  them  of  their  obligations  to 
provide  information  to  the  NRC  that  is 
complete  and  accurate  in  all  material 
respects,  and  of  the  need  to  ensure  a 
proper  environment  in  which 
employees  can  express  regufatory 
concerns  without  fear  of  retaliation, 
harassment,  intimidation,  or 
discrimination.  The  licensee  has 
conunitted  to  provide  special  training 
and  notify  the  NRC  before  the 
individual  who  in  1990  was  the  Vogtle 
General  Manager  will  be  permitted  to 
participate  in  licensed  activities.  As 
previously  mentioned,  Petitioner's 
request  for  proceedings  has  been 
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accomplished  in  large  measure  through 
the  licensing  transfer  proceeding  and 
through  separate  actions  before  DOL. 
the  results  of  which  are  recognized  by 
the  NRC.  To  this  extent,  the  Petitionere' 
request  for  action  pursuant  to  10  CFR 
2.206  is  granted. 

However,  it  has  been  determined  that 
no  unauthorized  transfer  of  the  Vogtle 
operating  licenses  has  occurred,  and 
that  the  GPC  nuclear  facilities  are  being 
operated  in  accordance  with  NRC 
regulations  and  do  not  endanger  the 
hmlth  and  safety  of  the  public. 
Additionally,  based  on  die  staffs  review 
of  extensive  information  available  to 
date,  including  the  results  of  relevant 
enforcement  actions,  it  is  concluded 
that  none  of  the  issues  call  into  question 
the  licensee's  character,  competence, 
fundamental  trustworthiness,  or 
commitment  to  safety  in  the  operation 
of  its  nuclear  facilities.  Therefore,  the 
Acting  Director  for  the  Office  of  Nuclear 
Reactor  Regulation  declines  to  take  any 
ftuther  action  with  respect  to  the  issues 
raised  in  the  Petition.  To  this  extent,  the 
Petitioners'  request  for  action  purauant 
to  10  CFR  2.206  is  denied. 

The  reasons  for  this  denial  are 
explained  in  the  "Director's  Decision 
Under  10  CFR  2.206"  (DD-97-06),  a 
summary  of  which  follows  this  notice. 
The  complete  text  of  DD-97-06  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  at  the  Burke 
Coimty  LilHvry,  412  Fourth  Street. 
Waynesboro,  Georgia. 

Dated  at  Rockville.  Maryland,  this  IStfa  day 
of  March  1997. 

For  The  Nuclear  Regulatory  Commission. 
Frank  ].  Mir^Ua,  Jr.. 
Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

Sanunary  of  Director's  Dedsum  Under 
10  CFR  2.206 

L  Introdaction 

This  is  a  summary  of  the  final 
Director's  Decision  on  the  petition  of 
Messrs.  Marvin  B.  Hobby  and  Allen  L. 
Mosbaugh  (Petitioners)  dated  September 
11. 1990.  as  supplemented  October  1. 
1990.  and  July  8. 1991.  pursuant  to  10 
CFR  2.206  (Petition).  In  CLI-93-15,  38 
NRC  1  (1993).  the  Commission  vacated 
and  remanded  a  partial  decision  on  the 
Petition,  DD-93-a.  37  NRC  314  (1993), 
dated  April  23, 1993,  and  directed  that 
the  NRC  staff  consider  the  outcome  of 
a  pending  licensing  transfer  proceeding 
on  the  Vogtle  facility  before  acting  on 
the  Petition,  due  to  the  overlap  in 
issues.  After  closure  of  the  evidentiary 
record  and  before  issuance  of  a  decision. 


the  Licensing  Board  terminated  the 
Vogtle  licensing  transCsr  proceeding 
based  upon  a  settlement  agreement 
between  Georgia  Power  Company  (GPC 
or  the  licensee)  and  the  sole  intervener. 
Mr.  Mosbaugh.  The  final  Director's 
Decision  addresses  the  mattms 
considered  in  the  partial  Director's 
Decision  and  the  balance  of  the  Petition 
in  light  of  the  information  disclosed  in 
the  Ucensing  transfer  amendment 
proceeding,  in  NRC  inspections, 
investigations,  and  enforcement  actions, 
and  decisions  by  the  Department  of 
Labor. 

Although  Mr.  Mosbaugh  has 
withdrawn  his  interest  in  the  10  CFR 
2.206  Petition.  Mr.  Hobby's  request  is 
still  pending  before  the  NRC  Inasmuch 
as  the  Petition  was  jointly  filed  by 
Messrs.  Mosbaugh  and  Hobby  and  it  is 
difficult  to  segregate  their  concerns,  the 
final  Director's  Decision  addresses  all 
mattera  raised  in  the  Petition,  as 
supplemented  by  the  hearing  record. 

n.  DiacuMum 

The  Petitioners  made  a  number  of 
allegations  about  the  management  of  the 
GPC  nuclear  fecilities  (Hatch  and 
Vogtle).  Specifically,  they  alleged  that 

1.  GPC  illegally  transferred  its 
operating  licenses  to  Southern  Nuclear; 

2.  GPC  knowingly  included 
misrepresentations  in  its  response  to 
concerns  of  a  Commissioner  about  Ae 
chain  of  command  for  the  Vogtle 
facility; 

3.  GPC  made  intentional  false 
statements  to  the  NRC  about  the 
reliability  of  a  diesel  gennator  (DG) 
whose  failure  had  resulted  in  a  Site 
Area  Emergency  (SAE)  at  Vogtle; 

4.  A  GPC  executive  submitted 
perjured  testimony  during  a  DOL 
proceeding  under  Section  210  of  the 
Energy  Reorganization  Act 

5.  GPC  repeatedly  abused  Technical 
Specification  (TS)  3.0.3  at  the  Vogtle 
Eacility; 

6.  GPC  repeatedly  and  willfully 
violated  Technical  Specifications  (TSs) 
at  the  VogUe  facility; 

7.  GPC  repeatedly  concealed 
safeguards  problems  from  the  NRC: 

8.  GPC  operated  radioactive  waste 
systems  and  facilities  at  Vogtle  in  gross 
violation  of  NRC  requirements; 

9.  GPC  routinely  used 
nonconservative  and  questionable 
management  practices  at  its  nuclear 
facilities;  and. 

10.  GPC  retaliated  against  managera 
who  made  their  regulatory  concerns 
known  to  GPC  or  ^uthem  Nuclear 
management. 

Mr.  Mosbaugh  had  previously 
informed  NRC's  Office  of  Investigations 
(OI)  of  some  of  these  allegations.  The 


Petitioners  requested  the  NRC  to 
institute  proceedings  and  take  swift  and 
immediate  action  based  on  these 
allegations.  On  October  23.  1990.  Dr. 
Thomas  E.  Murley,  who  was  then  the 
Director,  NRR,  acknowledged  receiving 
the  Petition  and  concluded  that  no 
immediate  action  was  necessary 
regarding  these  matters.  He  made  this 
determination  based  on  completed  and 
continuing  NRC  inspections  and 
investigations  of  the  licensee  and 
particiilarly  of  the  operation  of  the 
V(^e  facility. 

On  July  8, 1991.  the  Petitioners 
submittal  "Amendments  to  Petitioners 
Marvin  Hobby's  and  Allen  Mosbaugh's 
September  11, 1990,  Petition;  and 
Response  to  Georgia  Power  Company's 
April  1, 1991.  Submission  by  its 
Executive  Vice  President.  Mr.  R.  P. 
McDonald"  (Supplement).  In  the 
Supplement  the  Petitioners  alleged  that 

1.  GPC's  Executive  Vice  President 
made  material  false  statements  in  GPCs 
April  1. 1991,  submittal  to  the  NRC 
regarding  the  participants  in  an  April 
19. 1990.  telephone  conference  call; 
and. 

2.  This  same  Executive  Vice  President 
made  false  statements  to  the  NRC  at  a 
transcribed  meeting  on  January  11, 
1991 .  which  discussed  the  formation 
and  operation  of  Southern  Nuclear. 

The  Petitioners  requested  that  the 
NRC  take  immediate  steps  to  determine 
if  GPC's  current  management  has  the 
requisite  character  and  competence  to 
operate  a  nuclear  facility.  On  August  26. 
1991.  Dr.  Murley  acknowledged 
receiving  the  Supplement  and  informed 
the  Petitioners  that  no  immediate  action 
was  required  and  that  the  specific  issues 
raised  in  the  Supplement  would  be 
addressed  in  a  Director's  Decision  (DD). 

On  October  22. 1992.  in  response  to 
a  Federal  KagiatHi  notice  of  the 
proposed  issuance  of  these  license 
amendments  (57  FR  47135,  October  14, . 
1992),  Messrs.  Mosbaugh  and  Hobby 
filed  a  petition  for  leave  to  intervene 
and  request  for  hearing.  Mr.  Hobby  was 
denied  intervener  status  for  lack  of 
standing.  In  LBP-93-5,  37  NRC  96 
(February  18. 1993).  Mr.  Mosbaugh  was 
admitted  as  an  intervener  along  mth  a 
single  contention: 

The  licanae  to  operate  the  Vogtle  Electric 
Generating  Plant.  Units  1  and  2,  should  not 
be  transferred  to  Southern  Nuclear  Operating 
Company.  Inc.,  because  it  lacks  the  requisite 
character,  competence  and  int^rity.  as  well 
at  the  necessary  candor,  truthfulness  and 
willingness  to  abide  by  regulatory 
requiremoits. 

The  bases  for  the  admitted  contention 
alleged  that  (1)  the  license  transfers  had 
already  taken  place  because  Southern 
Nuclear  had  assumed  control  of  the 
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operation  of  the  Vogtle  fedlity  without 
prior  approval  from  the  NfRC,  and  (2) 
officials  of  the  SONOPCO  Project  (the 
predecessor  organization  to  Southern 
Nuclear)  conspired  to  submit  false 
information  to  the  NRC  concerning 
safety-related  information  regarding  DG 
testing  following  the  March  1990  6AE. 
On  April  23. 1993,  the  Director,  NRR, 
issued  DD-93-6,  NRC  314.  in  which  he 
resolved  several  matters.  In  summary, 
the  Director  determined  that: 

1.  No  unauthorized  transfer  of  the 
Vogtle  licenses  had  occurred; 

2.  There  is  no  information  beyond  the 
Petitioners'  opinions  to  support  the 
position  that  GPC's  omission  from  a 
description  of  their  chain  of  command 
at  a  Commission  meeting  on  March  30. 
1989,  was  intentional; 

3.  GPC  does  not  routinely  threaten  the 
safe  operation  of  the  Vogtle  facility  by 
allowing  entry  into  TS  3.0.3; 

4.  Although  TS  violations  had 
occurred.  Petitioners'  claim  that  they 
were  willful  was  not  substantiated; 

5.  Failures  to  make  timely  reports  to 
the  NRC  of  safiBguards  problems  were 
due  to  GPC's  ciunbersome  system  for 
evaluating  seciirity  findings,  rather  than 
being  due  to  any  willful  attempt  to 
imi}ede  the  reporting  process; 

6.  The  relevant  facts  do  not  support  a 
conclusion  that  GPC  wilfully  violated 
NRC  requirements  or  wilfully  operated 
the  radioactive  waste  system  in  a 
manner  to  endanger  public  health  and 
safety;  and, 

7.  The  GPC  nuclear  facilities  were 
being  operated  in  accordance  with  NRC 
regulations  and  do  not  endanger  public 
health  and  safety. 

E)ecisions  on  the  Petitioners'  issues  of 
intentional  false  statements  to  the  NRC 
regarding  DG  reliability,  perjured 
testimony  by  a  GPC  executive  in  a  DOL 
proceeding,  and  discrimination  against 
managers  who  raised  regulatory 
concerns  were  deferred  pending  the 
completion  of  Ol  investigations  and  the 
issuance  of  a  DOL  decision. 

In  CU-93-15,  38  NRC  1  (July  14. 
1993),  the  Commission  vacated  and 
remanded  DD-93-8,  and  directed  that 
the  staff  consider  the  outcome  of  the 
Vogtle  license  amendment  proceeding 
before  acting  on  the  Petition  due  to  the 
overlap  in  issues. 

Several  extensive  reviews  of  the  above 
concerns  have  been  conducted  by  the 
NRC.  The  NRC  performed  special 
inspections,  OI  {)erformed 
investigations,  an  Atomic  Safety  and 
Licensing  Board  (ASLB)  held  hearings 
on  the  contention  challenging  Southern 
Nudeer's  character,  and  the  Department 
of  Labor  (DOL)  held  hearings 
concerning  alleged  discrimination 


against  Messrs.  Hobby  and  Mosbaugh  by 
licensee  management. 

Litigation  concerning  the  contention 
in  the  license  amendment  proceeding 
was  extensive  and  included  over  35 
prehearing  depositions,  over  12,500 
pages  of  hearing  transcripts,  and  nearly 
600  dociunentary  exhibits.  After  the 
hearings  were  completed  and  prior  to 
issuance  of  an  ASLB  decision  on  the 
contention,  Mr.  Mosbaugh  and  licensee 
arrived  at  a  settlement  agreement  that 
resulted  in,  among  other  things,  Mr. 
Mosbaugh  withdrawing  his  contention 
and  filing  a  joint  motion  (with  the 
licensee)  requesting  that  the  Board 
terminate  the  proceeding  without 
issuance  of  a  Board  order  setting  forth 
its  findings  and  conclusions.  The  Board 
granted  the  request  and  dismissed  the 
contention  (LBP-96-16,  44  NRC  59 
(August  19, 1996)). 

The  dismissal  of  the  contention  did 
not  address  the  potential  safety 
implications  of  the  2.206  Petition  as 
supplemented  by  the  hearing  record. 
The  staff  has  considered  the  testimony 
of  staff  witnesses,  including  staff 
engineers,  supervisors,  and  senior 
managers,  the  technical  issues  raised, 
and  the  staff's  observations  and 
assessments  of  licensee  performance  to 
resolve  the  issues  raised  by  the  Petition. 
The  following  is  a  summary  of  the 
conclusions  in  the  Director's  Decision. 

A.  Illegal  License  Tmnsfers,  and 
Misrepresentations  of  Management 
Control 

1.  lUegal  License  Transfers 

The  Petition  alleged  that  GPC 
improperly  transferred  control  of  its 
nuclear  licenses  to  Southern  Nuclear  in 
that  Mr.  Joseph  M.  Farley  (who  was  an 
officer  of  GPC's  {>arent  com{>any. 
Southern  Company,  and  its  sutoidiary. 
Southern  Company  Services)  acted  as 
Chief  Executive  Officer  (CEO)  of 
SONOPCO  and  was  responsible  for 
operating  the  GPC  nuclear  facilities  and 
made  or  influenced  budget  and  hiring 
decisions,  beginning  wriUi  the  first  of 
three  phases  in  the  planned  transition  to 
Southern  Nuclear.  The  Petitioners  state 
that  the  nuclear  officers  in  SONOPCO 
Project  reported  to  Mr.  Farley,  rather 
than  to  Mr.  Dahlberg,  GPC's  CEO,  and 
that  Mr.  Farley  controlled  the  Vogtle 
facility  based  upon  his  involvement  in 
(1)  controlling  daily  operations.  (2) 
establishing  and  implementing  nuclear 
policy  decisions,  (3)  employing, 
supervising,  and  dismissing  nuclear 
personnel,  and  (4)  controlling  costs. 
Intervenor  also  asserts  that  numerous 
documents  and  statements  provided  to 
the  NRC  regarding  the  organizational 
structure  and  responsibilities  for 


managerial  control  of  the  Vogtle  facility 
were  inacctu^te  or  incomplete  because 
they  do  not  show  Mr.  McDonald 
reporting  to  Mr.  Farley  or  Mr.  Farley 
functioning  as  the  de  facto  Chief 
Executive  Officer  of  the  SONOPCO 
Project. 

Tne  staff's  review  concluded  that 
Intervenor's  assertion  that  Mr.  Farley 
functioned  as  the  de  facto  Chief 
Executive  Officer  of  the  SONOPCO 
Project  is  not  supported  by  the  record. 
Mr.  McDonald  did  not  report  to  Mr. 
Farley  regarding  GPC  licensed  activities. 
The  items  cited  do  not  demonstrate  that 
Mr.  Farley  exercised  control  over 
licensed  activities  at  GPC's  nuclear 
facilities  during  his  involvement  in  the 
SONOPCO  Project.  Rather,  the  record 
shows  that  GPC  controlled  the  daily 
operations  of  the  Vogtle  facility  in 
accordance  with  a  chain  of  command 
extending  from  the  Vogtle  General 
Manager,  through  the  Vice  President  of 
the  Vogtle  facility,  through  the  Senior 
Vice  President — Nuclear  Operations, 
through  the  Executive  Vice  President — 
Nuclear  Operations,  to  the  President 
and  CEO  of  GPC.  A  Nuclear  Operations 
Overview  Committee  of  the  GPC  Board 
of  Directors  conducted  periodic  reviews 
of  the  regulatory  and  operational 
performance  of  GPC's  nuclear  plants. 
The  hearing  record  shows  that  nuclear 
policy  decisions  for  the  Vogtle  facility 
were  established  and  implemented  by 
GPC,  and  there  was  no  evidence  that 
Mr.  Farley  established  the  outage 
philosophy  or  any  other  operational 
policies  for  the  Vogtle  facility.  Mr. 
Farley's  limited  involvement  in  a  1989 
rate  case  matter  before  the  Georgia 
Public  Service  Commission  (i.e.,  his 
review  of  draft  testimony  regarding 
alternative  performance  standards)  did 
not  indicate  any  control  of  GPC's 
nuclear  operations  or  licensed  activities. 
Intervenor  also  provided  no  information 
that  The  Southern  Company 
Management  Council  acted  as  the 
SONOPCO  Project  board  of  directors 
until  the  Project  was  incorporated. 
Regarding  the  assertions  that  Mr. 
Farley  controlled  the  Vogtle  facility 
through  personnel  decisions,  the  record 
does  not  show  that  Mr.  Farley 
controlled  GPC  nuclear  facilities  by 
employing,  supervising,  and  dismissing 
nuclear  personnel,  or  that  GPC  provided 
inaccurate  information  to  the  NRC 
regarding  Mr.  Farley's  involvement  with 
personnel  matters. 

The  hearing  record  does  not  support 
a  conclusion  that  GPC  misrepresented    ■ 
its  budgets  affecting  the  operation  of 
GPC  licensed  facilities.  There  is  no  basis 
to  conclude  that  the  particular  process 
GPC  used  to  develop  its  budget  showed 
that  Mr.  Farley,  The  Southern  Company, 


Federal  Register  /  Vol.  62.  No.  56  /  Monday,  March  24,  1997  /  Notices  13911 


or  SONOPCO  Project  controlled  the 
operation  of  the  Vogtle  facility.  Rather, 
the  record  shows  that  GPC  was 
responsible  for  the  costs  of  the  Vogtle 
facility.  After  review  by  GPC's 
Management  Council,  the  operating  and 
capital  budgets  were  approved  by  GPC's 
President  and  CEO,  and  the  capital 
budget  was  also  approved  by  the  GPC 
Board  of  Directors.  The  record  does  not 
support  that  Messrs.  Farley  and  Edward 
L.  Addison,  the  President  and  CEO  of 
The  Southern  Company,  approved 
GPC's  nuclear  budgets.  As  an  Executive 
Vice  President  of  'The  Southern 
Company,  Mr.  Farley  was  involved  in 
reviewing  die  nuclear  budgets  as  part  of 
the  nonnal  process  for  preparing  annual 
budgets  in  die  Southom  system.  Given 
The  Southern  Company's  holding 
company  status,  Mr.  Addison's 
involvement  in  reviewing  and  providing 
guidelines  and  requirements  for 
adequate  earnings  and  reasonable 
capital  needs  was  appropriate. 

The  record  shows  that  GPC  provided 
some  inaccurate  or  incomplete 
information  to  the  NRC  when  describing 
its  organization  and  plans  to  form 
Southern  Nuclear,  and  when  responding 
to  the  Petition.  This  information 
involved  (l)  the  omission  of  Mr. 
Hairston  when  Mr.  McDonald  described 
the  Vogtle  chain  of  command  during  a 
March  30. 1969,  meeting,  (2)  a  1989 
FSAR  organizational  chart  showing  the 
position  of  Mr.  Dahlbeig  as  "Chairman 
and  CEO"  rather  than  "President  and 
CEO",  and  (3)  GPC's  April  1991  %vritten 
response  to  the  Petition  indicating  that 
the  GPC  Managemmt  Council  included 
all  Senior  Vice  Presidents  (which  was 
inaccvirate  because  Mr.  Hairston  was  not 
a  member),  and  indicating  Mr.  Farley's 
title  in  1988  to  be  Executive  Vice 
President — Nuclear  of  The  Southern 
Company  (a  position  he  did  not  assume 
until  March  1, 1989).  This  inaccurate  or 
incomplete  information  was  of  minor 
safety  significance  in  terms  of  NRC 
underetanding  of  the  proposed  transfns, 
did  not  mislead  the  NRC,  and  was  not 
sufficient  to  warrant  NRC  enforcement 
action  nor  conclusions  that  (1)  GPC 
concealed  an  unauthorized  role  of  Mr. 
Farley  or  a  de  facto,  unauthorized 
organization  for  control  of  GPC  nuclear 
fatties,  or  (2)  GPC  lacks  the  requisite 
character  and  integrity  to  be  a  licensee. 

The  staff  has  reviewed  the  Vogtle 
Final  Safety  Analysis  Report  (FSAR), 
the  Vogtle  licenses,  records  of  an  NRC 
Special  Inspection  condncted  to  review 
the  SONOPCO  management 
organization,  and  testimony  of  key 
officials  taken  under  oath  in  the  license 
■mmutmimf  proceeding,  as  well  as  the 
evidence  pmSared  by  the  Intervenor  in 
tha-licanse  anMndment  proceeding.  1%i8 


information  established  that  the 
responsibility  for  decisions  affiecting  the 
operation  of  the  GPC  plants  rested  with 
GPC's  Senior  Vice  President — Nuclear 
Operations,  who  at  the  time  was  Mr. 
Hainton.  The  Petitionen'  concerns  do 
not  warrant  the  conclusion  that 
SONOPCO  was  in  control.  Rather,  the 
staff  finds  that  during  the  period  of  time 
in  question,  the  chain  of  command  was 
irom  the  respective  vice  presidents  for 
the  Vogtle  and  Hatch  facilities  to  Mr. 
Hairston.  Mr.  Hainton  reported  to  Mr. 
McDonald,  who  reported  to  Mr. 
Dahlberg,  President  of  CPC  Each  of 
these  individuals  was  an  elected  officer 
of  GPC,  and  the  reporting  chain  at  that 
time  progressed  up  to  the  President  of 
GPC 

Therefore,  the  staff  concludes  that 
GPC  did  not  transfer  control  of  the 
operating  licenses  for  the  Vogtle  facility 
without  the  prior  consent  of  the  NRC 
and  that  Q>C  did  not  mislead  the  NRC 
in  any  material  respect  regarding  control 
of  the  operation  of  the  Vogtle  fadlity. 

2.  Chain  of  Command 
Misrepresentations  at  a  Commission 
Meeting 

The  Petitionen  stated  that  during  a 
Commission  meeting  to  vote  on  the  full 
power  operating  license  for  Vogtle  Unit 
2  on  March  30. 1980.  (a>C  misled  the 
Cnmmission  about  the  chain  of 
command  from  the  Vogtle  Plant 
Manager  to  the  CEO  during  their 
response  to  a  question  from  one  of  the 
Commissionen. 

Shortly  after  reading  the  transcript  of 
the  meeting,  Mr.  W.G.  Hairston,  on  May 
1. 1989.  sent  the  NRC  a  letter  that 
corrected  the  meeting  transcript,  and 
noted  that  GPC  had  inadvertently 
omitted  him  in  the  management  chain 
in  their  reply  to  the  Commissions.  The 
letter  further  stated  that  the  organization 
was  as  described  on  figures  13.1.1-1 
and  13.1.1-2  of  the  FSAR.  The  NRC 
previously  had  been  apprised  of  the 
GPC  organization,  including  Mr. 
Hainton's  position,  by  an  FSAR 
amendmmt  dated  Novembw  23, 1988, 
and  NRC  staff  memben  present  at  the 
Commission  meeting  were  aware  of  the 
correct  informatioiL  The  staff  has  no 
basis  to  conclude  that  (9>Cs  omission  of 
the  Senior  VP  position  in  their  oral 
remarks  was  intentional.  The  staff 
concluded,  after  consultation  with  the 
Commission,  that  GPCs  omission  was 
not  significant  because  the  information 
would  not  likely  have  caused  the 
Commission  to  reach  a  diffarent 
decision  regarding  the  Unit  2  license 
application.  In  addition,  the  staff  had 
previously  besp  provided  and  was 
aware  of  the  ooErect  information.  Thus, 
enforcement  action  was  not  appropriate. 


3.  Misrepresentations  Concerning  the 
SONOPCO  Project 

The  Petition  asserted  that  GPC  (Mr. 
McDonald)  falsely  stated  during  a 
transcribed  meethig  with  the  staff  on 
January  11, 1991,  that  Mr.  Farley  had  no 
responsibilities  for  administrative 
matten  related  to  the  SONOPCO 
Project  Mr.  Fariey  claims  he  had  been 
involved  in  SONOPCO  administrative 
matters  since  the  SONOPGO  Project  was 
formed  in  November  1988. 

Based  on  the  meeting  transcript  and 
his  testimony  during  the  ASLB  hearimg. 
Mr.  McDonald's  January  11, 1991, 
statement  was  not  inaccurate  in  terms  of 
the  functions  depicted  on  the  charts 
discussed  during  the  meeting.  Mr. 
McDonald  testified  during  the  hearing 
that  his  statement  was  that  prior  to  the 
incorporation  of  Southern  Nuclear,  Mr. 
Farley  had  been  performing  as  a  Vice 
Prasidoit  of  The  Southern  Com{>any, 
had  been  providing  certain  services  to 
him  under  a  contract  with  SCS.  and  had 
no  responsibility  for  certain  other 
administrative  support  that  was 
depicted  on  organization  charts 
discussed  during  the  meeting. 
Administrative  support  was  being 
performed  by  the  Southern  Company 
Services  Vice  President  for 
Administrative  Services  (Mr.  McCrary) 
for  Mr.  McDonald  pursuant  to  the  April 
24. 1989.  agreement  While  Mr.  MoCrary 
provided  administrative  services  to 
support  Mr.  Fariey's  role  in  guiding  the 
formation  of  Southern  Nuclear  and  Mr. 
Farley's  general  industry  activities,  Mr. 
McCrary  did  not  report  to  Mr.  Farley 
with  respect  to  the  administrative 
support  function  for  the  Vogtie  facility. 

B.  Repmting  ofDG  Reliability 

The  Petitionen  alleged  that  GPC  made 
intentional  false  statements  to  the  NRC 
about  the  reliability  of  a  DG  whose 
failure  had  resulted  in  an  SAE  at  Vogtle. 
OI  conducted  an  investigation  and 
issued  a  report  on  December  17, 1993. 
Based  on  its  evaluation  of  the  evideiu» 
gathered  by  01,  and  other  information, 
the  NRC  steff  determined  that  contrary 
to  the  requirements  of  10  CFR  50.9,  the 
licensee  had  failed  on  four  occasions  to 
provide  information  concerning  IX^  start 
counts  (and  the  reasons  for  errora  in 
those  counts)  to  the  NRC  that  was 
complete  and  accurate  in  all  material 
respects.  An  examination  of  how  the 
performance  failures  of  licensee  staff, 
supervisora  and  managers  contributed  to 
these  errora  resulted  in  the  violations 
being  judged  by  the  NRC  to  collectively 
represent  a  very  significant  regulatory 
concern.  Enforcement  action  vras  taken 
by  the  issuance  of  a  Modified  Notice  of 
Violation  and  Imposition  ol  Civil 
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PenaltiM  (Notice)  (EA  93-304,  Febnuiy 
13, 1995)  which  characterized  the 
violatioiu  as  a  Severity  Level  n 
problem.  The  Ucensee  paid  a  $200,000 
dvil  penalty  on  March  1, 1995. 
Corrective  actions  taken  by  licensee 
manasement  have  included: 

1.  Making  the  initial  notice  of 
violation  available  to  all  employee*  and 
comimitting  to  posting  an  NRC  Order  if 
one  is  issued; 

2.  A  letter  from  the  Senior  Vice 
President  to  the  Vice  Presidents  for 
Hatch  and  Vogtle  regarding  the 
importance  of  thorough  record  keeping 
during  oCF-normal  hours; 

3.  Counseling  of  specific  individuals 
by  the  Senior  Vice  {Resident,  and  die 
issuance  of  an  "Oral  Reminder" 
pursuant  to  the  licensee's  Positive 
Discipline  System; 

4.  A  letter  from  the  Executive  Vice 
President — Nuclear  Operations  to 
nuclear  operations  employees  that 
stressed  the  importance  of  efifisctive 
communications  and  the  effective 
resolution  of  concerns; 

5.  Posting  copies  of  10  CFR  50.9  and 
encouraging  employees  to  road  it; 

6.  Meetings  held  by  the  Senior  Vice 
President — Nuclear  Operations  with 
employees  at  the  Hatch  and  Vogtle  sites 
to  discuss  GPC's  policy  of  open, 
complete  and  accurate  communications 
with  the  NRC,  and  a  letter  to  all 
employees  on  the  same  subject; 

7.  Management  observation  of 
communications  with  the  NRC  to  ensure 
that  the  enforcement  action  does  not 
adversely  afiect  the  completenen  of 
statements;  and, 

8.  Posting  a  notice  to  all  employees  of 
the  avail^Uity  of  GPC's  reply  to  the 
initial  notice  of  violation. 

The  staff  reviewed  the  licensee's 
corrective  actions  and  concluded  that 
the  actions  were  sufBcienL 

The  staffs  evaluation  also  resuhed  in 
Demands  for  Information  (DFIs)  being 
issued  to  the  licensee  and  six 
individuals  who  acknowledged  their 
roles  and  responsibilities  in  the 
activities  that  were  the  bases  for  the 
mforcement  action.  The  performance  of 
the  y/ogtle  General  Manager  (GM) 
tliroiigh  August  1990  contributed 
directly  to  each  of  the  failures  to  meet 
10  CFR  50.9.  GPC  and  that  individual 
acknowledged  his  role  and 
responsibility  in  the  events  underlying 
the  enforcement  action  and  informed 
the  staff  in  separate  letters  dated 
February  1, 1995,  that  the  individual 
had  requested,  and  his  current  employer 
(Southern  Nuclear)  had  agreed  to 
implement  a  personal  training  program 
to  strengthen  his  ability  to  p^brm  any 
future  line  management  lole  in  support 
of  licensed  activities.  Southern  Nucla^ 


and  GPC  committed  that  the  former  GM 
would  not  assiune  a  line  management 
position  for  a  GPC  or  Southern  Nuclear 
plant  unless  he  had  satisfactorily 
completed  training  in  management 
communications  and  responsibilities, 
and  the  NRC  received  60  days  prior 
written  notice  of  the  assignment  As 
documented  in  the  February  13, 1995, 
Modified  Notice  of  Violation  and 
Imposition  of  Civil  Penalties,  the  staff 
concluded  that,  in  light  of  these 
commitments,  the  staff  had  no  present 
concerns  with  the  character  and 
integrity  of  the  individuals  or  the 
licensee  arising  out  of  these  events,  and 
no  further  enforcement  action  was 
necessary. 

C.  DOL  Testimony 

The  Petitioners  asserted  that  (1)  GPC's 
Executive  Vice  President  knowingly 
submitted  false  testimony  in  a  DOL 
proceeding  involving  the  discrimination 
complaints  of  two  GPC  employees  and 
(2)  that  Mr.  Hobby  advised  GPC's 
counsel  before  the  DOL  hearing  that  the 
proposed  testimony  was  false  and  that 
GPC's  counsel  responded  by  advising 
him  that  the  testimony  would  have  to  be 
changed. 

The  DOL  case  resulted  in  a  Decision 
and  Remand  Order  (Decision)  by  the 
Secretary  of  Labor  (Secretary)  on  August 
4, 1995.  The  Secretary  found  that  GPC 
had  discriminated  against  Mr.  Hobby  for 
engaging  in  protected  activities,  and 
stated,  in  relevant  part:  "Because  I 
found  other  evidence  sufficient  to 
establish  that  Complainant  [Mr.  Hobby] 
engaged  in  protected  activity  on  January 
2.  [1989  (the  pre-hearing  meeting}.]  it 
was  unnecessary  to  consider  at  that 
juncture  whether  counsel  attempted  to 
suborn  Complainant  to  perjury.  Even  if 
counsel  did,  that  evidence  would  not 
alter  this  decision." 

As  discussed  more  fully  below,  baaed 
on  die  Secretary's  Decision,  and  a 
similar  Decision  in  a  proceeding 
regarding  an  alleged  unlawful 
termination  of  Mr.  Mosbaugh's 
employment,  the  staff  issued  two 
Severity  Level  I  Notices  of  Violation  to 
GPC  The  staff  also  issued  individual 
letters  to  certain  senior  corporate 
managers  admonishing  them  to  ensure 
that  a  proper  environment  is  maintained 
in  which  employees  can  express 
regulatory  concerns  without  fear  of 
retaliation,  harassment,  intimidation,  or 
discrimination. 

D.  Um  of  TS  3.0.3 

The  Petitfonars  asserted  that  GPC 
engaged  in  unsafe  practices  in  that  (1) 
CPC  repeatedly  allowed  the  VoRde 
fedlity  to  enter  TS  3.a3  by  rendering 
both  trains  of  safety-relfted  load 


sequencers  for  the  DGs  inoperable,  (2) 
GPC  did  not  make  the  required 
notifications  to  the  NRC  when  TS  3.0.3 
was  entered,  and  (3)  GPC  Sailed  to 
recognize  that  the  loss  of  a  load 
sequencer  resulted  in  entry  into  TS 
3.0.3. 

The  staff  reviewed  entries  into  TS 
3.0.3  through  inspections  conducted  by 
region-based  inspectors  and  the 
observations  of  the  resident  inspectors. 
The  staff  also  reviewed  the  completed 
maintenance  work  orders  performed  on 
the  load  sequencers  and  the  related 
surveillance  tests.  The  staff  found 
several  instances  in  which  the  work 
performed  would  have  required  the  load 
sequencers  to  be  de-merg^ed.  However, 
the  associated  unit  was  found  not  to 
have  been  in  Modes  1,  2,  3,  or  4  at  the 
time  this  work  was  performed  and  thus, 
no  TS  LCO  applied.  The  surveillance 
test  review  did  not  reveal  any  examples 
of  the  load  sequencers  having  been  de- 
energized  while  in  Modes  1  through  4 
at  the  time  the  test  was  performed  and 
thus,  no  TS  LCOs  applied.  Based  on  its 
review,  the  staff  concluded  that  GPC  did 
not  routinely  allow  the  Vogtie  facility  to 
enter  TS  3.0.3  by  rendering  both  trains 
of  safety-related  load  sequencers  for  the 
DGs  inoperable. 

In  accordance  with  10  CFR  50.72, 
Immediate  Notification  Requirements 
for  Operating  Nuclear  Power  Reactors, 
licensees  are  required  to  make 
immediate  (Le.,  within  1  or  4  hours, 
depending  on  the  circumstances) 
reports  to  the  NRC  of  any  declaration  of 
an  emergency  class  specified  in  the 
Emeigaicy  Plan,  and  certain  non- 
emergency events.  Non-emergency 
events  include  such  items  as  the 
initiation  of  any  nuclear  plant  shutdown 
required  by  the  TS,  any  deviation  from 
the  TS  authorized  by  10  CFR  50.54(x). 
any  condition  wh«e  the  nuclear  power 
plant  (including  its  principle  safety 
barriers)  becomes  seriously  degraded, 
and  any  natural  phenomenon  or  other 
external  condition  that  poses  an  actual 
threat  to  the  safety  of  the  nuclear  plant 
or  significanUy  hampers  site  personnel 
in  the  performance  of  duties  necessary 
for  the  safe  operation  of  the  plant  In  10 
CFR  50.73,  Licensee  Event  Report 
System,  events  are  identified  ror  which 
written  reports  will  be  made  to  the  NRC 
within  30  days.  These  events  include 
several  of  the  events  requiring 
immediate  reports  pursuant  to  10  CFR 
50.72.  plus  additional  events  such  as 
any  evmt  or  condition  that  alone  could 
have  prevented  the  fulfillment  of  the 
safisty  function  of  certain  structures  or 
tyntaaoB.  The  Commission's  regulations 
do  not  contain  an  explicit  requirament 
that  an  antry  into  TS  3.0.3,  in  and  of 
itself,  be  reported.  Licensees,  are      . 


required  by  10  CFR  50.72  to  notify  the 
NRC  within  1  hour  of  the  initiation  of 
any  plant  shutdown  required  by  the 
plant's  TS.  Thus,  the  NRC  is  promptiy 
notified  of  entries  into  TS  3.0.3  if  the 
plant  initiates  a  shutdown  as  a  result  of 
the  problem  that  caused  entry  into  the 
TS.  There  is  no  requirement  to  notify 
the  NRC  of  entries  into  TS  3.0.3  if  a 
shutdown  is  not  initiated.  The  staff  has 
no  basis  to  conclude  that  the  licensee's 
activities  constituted  unsafe  practices  or 
that  these  activities  indicated  that  the 
character  of  the  licensee,  including 
those  GPC  individuals  who  will  be 
employed  by  Southern  Nuclear  after  the 
licenses  are  transferred,  was  unsuitable 
for  operating  a  nuclear  power  plant. 

E.  Willful  TS  VioIaUons 

The  Petitionere  stated  that  GPC 
willfully  and  knowingly  violated  Vogtie 
Unit  1  TSs  during  the  October  1988 
refueling  outage  by  opening  boron 
dilution  valves  required  to  be  locked 
closed  by  TSs.  The  Petitionere  claimed 
that  (1)  the  valves  were  opened  while 
the  coolant  level  in  the  reactor  vessel 
was  lowered  to  the  mid-loop  level,  and 
that  this  placed  the  plant  in  an 
unanalyzed  condition  creating  the  risk 
of  an  uncontrolled  boron  dilution 
accident  and  an  inadvertent  criticality, 
(2)  the  valves  were  opened  to  expedite 
the  outage  so  the  plant  could  be  placed 
back  on  line  according  to  the  schedule, 
and  (3)  the  violation  of  TSs  to  stay  on 
schedule  was  due,  in  part,  to  a  senior 
management  philosophy  that  outages 
must  be  scheduled  assuming  that 
everything  goes  right  and  that 
contingency  or  extra  time  is  not  to  be 
included  in  the  schedule. 

After  reviewing  OI  Report  2-90-001 
and  responses  to  four  DFIs,  and  after  an 
enforcement  conference,  the  staff  sent 
letters  to  the  Operations  Manager,  the 
Operations  Superintendent,  and  the 
Shift  Supervisor  stating  that  no  actions 
would  be  taken  regarding  their 
individual  NRC  licenses.  The  staff  also 
stated  that,  although  their  actions  did 
not  meet  NRC  expectations,  the 
evidence  was  insufficient  to  support  a 
conclusion  that  their  actions  constituted 
an  atiempt  to  intentionally  circumvent 
the  TSs.  On  December  31. 1991.  after 
consultation  with  the  Commission,  the 
staff  issued  a  Severify  Level  ID  Notice  of 
Violation  and  Proposed  Imposition  of 
Qvil  Penalty  (EA  91-141).  GPC  paid  a 
$100,000  civil  penalty  on  July  9, 1992. 

With  respect  to  the  placement  of  the 
plant  in  a  condition  that  could  have 
resulted  in  an  uncontrolled  dilution 
event  and  inadvertent  reactor  criticality. 
the  staff  reviewed  an  analysis  of  this 
event  that  Westinghouse  later  performed 
for  GPC.  The  staff  concluded  that 


although  the  TSs  in  effect  at  the  time 
were  violated,  the  actual  opening  of  the 
valves  was  of  insufficient  duration  to 
create  a  criticality  event  and  did  not 
endanger  public  health  and  safefy. 

With  respect  to  the  Petitioners'  claim 
that  the  valves  were  opened  to  expedite 
the  outage,  the  staff,  based  on  its  review, 
did  not  find  sufficient  basis  to  conclude 
that  this  evolution  had  been  performed 
to  meet  the  outage  schedule.  The  NRC 
did  not  require  chemical  cleaning  before 
the  utilify  restarted  the  reactor,  and 
cleaning  expended  time  during  the 
outage. 

On  February  26, 1990,  the  staff  found 
that  the  dilution  valves  identified  above 
were  required  to  be  locked  closed,  but 
were  not  locked  while  at  mid-loop  as 
required  by  the  TSs.  The  Petitioners 
assert  that  this  is  another  example  of  a 
willful  violation  of  TSs  by  Vogtie  senior 
management.  Instead  of  installing  a 
mechanism  to  mechanically  secure  this 
valve,  the  licensee  had  placed  a  hold  tag 
on  the  valve,  which  provided  only 
administrative  control  to  preclude  valve 
operation.  GPC  subsequenUy  agreed  that 
this  method  was  unacceptable  and  took 
action  to  install  a  mechanical  locking 
device.  On  April  26,  1990,  the  staff 
issued  Notice  of  Violation,  50-424,425/ 
90-05-01,  "Failure  to  Mechanically 
Secure  Valve  1-1208-U4-176  Ehiriiig 
Mode  5  As  Required  By  TS  3.4.1.4.2.C" 
(Severity  Level  IV).  The  staff  concluded 
that,  although  a  violation  occurred,  the 
error  in  TS  interpretation  was  not  an 
example  of  a  willful  violation  of  TSs  by 
Vogtie  senior  management.  Thus,  there 
is  no  basis  to  conclude  that  GPC 
willfully  and  knowingly  violated  the 
TSs. 

F.  Safeguards  Problems 

The  Petitionere  alleged  that  (1)  GPC 
personnel,  including  a  Vice  President 
and  General  Manager,  and  a  Southern 
Company  Services  Manager,  knowingly 
and  repeatedly  hid  safeguards  problems 
from  the  NRC  and  willfully  refused  to 
comply  with  reporting  requirements,  (2) 
the  GPC  Vice  President  made  felse 
statements  to  the  NRC  during  an 
Enforcement  Conference  about  the 
status  of  safeguards  materials,  and  that 
the  false  statements  probably  influenced 
a  subsequent  civil  penalty  action  taken 
by  the  NRC,  (3)  on  July  23, 1990,  plant 
and  SONOPCO  senior  management 
prevented  the  Site  Security  Manager 
from  making  a  notification  within  1 
hour  as  required  by  10  CFR  73.71,  and 
(4)  the  manager  was  prevented  from 
making  the  call  in  order  to  delay  or 
defuse  the  NRC's  knowledge  of 
programmatic  problems  on  the  part  of 
the  licensee  regarding  the  handling  of 
safeguards  documents. 


OI  investigated  the  allegation  that 
GPC  knowii^y  and  repeatedly  hid 
safsguards  problems  from  the  NRC  and 
willfully  refused  to  comply  with 
mandatory  reporting  requirements.  OI 
also  investigated  the  allegation  that  the 
GPC  Vice  President  made  false 
statements  to  the  NRC  in  an 
Enforcement  Conference  concerning  the 
status  of  safeguards  material.  The 
investigations  did  not  substantiate  that 
GPC  withheld  pertinent  information 
from  the  NRC  at  the  time  of  the 
Enforcement  Conference  or  that  GPC 
management  impeded  the  reporting  of 
safeguards  events.  On  the  basis  of  the  OI 
investigations,  the  staff  concluded  that 
the  Severity  Level  n  violation  and 
$50,000  civil  penalty  issued  by  the  staff 
on  June  27, 1990,  for  failing  to  properly 
secure  safeguards  information  was 
appropriate  for  the  volume  and  content 
of  the  safeguards  information  involved. 
GPC  paid  tiie  civil  penalty  on  July  27, 
1990. 

OI  also  investigated  the  allegation  that 
plant  and  SONOPCO  senior 
management  prevented  the  Site  Security 
Manager  from  making  notifications 
within  1  hour  as  required  by  10  CFR 
73.71  in  two  instances.  After  reviewing 
OI's  investigation  results,  the  staff 
concluded  that  both  of  the  failures  to 
make  timely  reports  were  due  to  the 
GPC's  cumbersome  system  for 
evaluating  corporate  securify  findings 
through  the  site  securify  organization, 
rather  than  due  to  any  willful  attempt  to 
impede  the  reporting  process. 

G.  Operation  of  Radioactive  Waste 
Systems 

The  Petitioners  asserted  that  GPC 
endangered  public  health  and  safefy  by 
operating  a  temporary  radioactive  waste 
system  Imown  to  be  in  gross  violation  of 
NRC  requirements.  The  Petitionere  also 
state  that  Vogtie's  General  Manager 
(GM)  had  intimidated  the  members  of 
the  Plant  Review  Board  (PRB)  when 
they  attempted  to  consider  if  the  use  of 
the  waste  system  should  be  resumed. 

An  NRC  Special  Inspection  Team 
reviewed  these  items  and  discussed  its 
findings  in  Supplement  1  to  Inspection 
Report  50-424,425/90-19,  dated 
November  1, 1991.  The  licensee's 
operation  of  the  radwaste  systems  was 
found  to  be  acceptable.  The  inspection 
team  concluded  that  although  the 
system  was  originally  installed  without 
an  adequate  safefy  evaluation  and  did 
not  meet  regidatory  guidance,  the 
subsequent  safefy  evaluations  were 
acceptable  for  the  system's  use.  One 
issue  was  identified  in  the  inspection 
report  as  warranting  further  review  by 
the  licensee  under  the  provisions  of  10 
CFR  50.59. 
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Regarding  the  assertion  that  the  GM 
had  intimidated  PRB  members,  the 
inspection  team  found  one  case  where 
a  voting  PRB  member  felt  intimidated 
and  feared  retribution  because  the  CM 
was  present  at  the  meeting.  The  staff 
concluded  that  the  allegation  was 
substantiated.  However,  the  PRB 
member  stated  that  he  did  not  change 
his  vote  in  response  to  GM  pressure, 
and  the  GM  subsequently  met  with  the 
PRB  members  to  allay  their  fears.  Since 
the  level  of  intimidation  perceived  by 
the  PRB  member  was  insufficient  to 
have  any  affect  on  the  PRB  member's 
safety  decision,  and  the  GM 
subsequently  addressed  the 
intimidation  concern  with  the  PRB, 
further  regulatory  action  based  on  this 
event  was  not  warranted. 

H.  GPC  Statement  On  Management 
■Participation  in  a  Telephone  Call 

The  Intervenor  contended  that  GPC, 
in  their  April  1,  1991,  response  to  the 
Petition,  intentionally  tried  to  conceal 
the  participation  of  the  Senior  VP — 
Nuclear  Operations  in  an  April  19, 
1990,  conference  call  regarding  a 
Licensee  Event  Report  (LER). 

The  Senior  VP  participated  in  one  of 
at  least  two  conference  calls  known  to 
have  taken  place  on  April  19,  1990, 
before  the  LER  was  issued  that  same 
day.  However,  there  is  no  evidence  that 
the  GPC  corporate  official  who  signed 
the  April  1,  1991.  Petition  response  {the 
GPC  Executive  Vice  President)  was 
aware  of  the  fact  that  the  Senior  VP  had 
participated  in  one  of  the  April  19 
conference  calls.  The  staff  review  of  a 
transcript  of  Mr.  Mosbaugh's 
surreptitiously  recorded  audio  tape  of 
the  calls,  that  was  admitted  as  evidence 
in  the  licensing  proceeding,  shows  that 
the  Senior  VP  joined  one  call  after 
decisions  were  made  on  bow  to  convey 
the  DC  start  count  information  in  the 
LER,  and  the  Senior  VP  did  not 
participate  in  a  second  conference  call 
that  finalized  the  LER  language.  The 
staff  has  determined  that  there  is 
insufficient  basis  to  conclude  that  GPC, 
in  their  April  1. 1991,  response  to  the 
Petition,  intentionally  tried  to  conceal 
the  participation  of  the  Senior  VP — 
Nuclear  Operations  in  an  April  19, 
1990,  conference  call  regarding  the 
preparation  of  the  LER. 

/.  Management  Retaliation 

The  Petition  alleged  that  GPC 
retaliated  against  managers  who  made 
their  regulatory  concerns  known  to  GPC 
or  SONOPCO  management. 

As  noted  previously,  in  1990,  Messrs. 
Hobby  and  Mosbaugh  each  filed  a 
complaint  %vith  DOL  alleging,  in  part, 
that  their  employment  terminationa 


constituted  unlavrful  discrimination 
against  them  for  engaging  in  protected 
activities  (i.e.,  expressing  safety 
concerns).  The  Secretary  foimd  that  the 
terminations  of  employment  resulted 
from  unlawful  discrimination  by  senior 
licensee  management  personnel.  The 
NRC  reviewed  the  Secretary's  decisions 
and  determined  that  violations  of  10 
CFR  50.7,  (Employee  Protection)  had 
occiured.  Two  Severity  Level  I  Notices 
of  Violation  were  issued  to  the  licensee 
as  provided  for  by  the  NRC's 
Enforcement  Policy.  Although  the  NRC 
took  no  enforcement  actions  directly 
against  the  individuals  involved,  the 
NRC  did  issue  letters  to  several  senior 
management  personnel  to  emphasize 
that  harassment,  intimidation  and 
discrimination  against  licensee 
employees  for  engaging  in  protected 
activities  is  unacceptable. 

GPC  corrective  actions  included 
emphasizing  to  employees  that  they  are 
encouraged  to  raise  safety  concerns  and 
that  harassment,  intimidation  and 
discrimination  against  employees  for 
raising  those  concerns  is  contrary  to  a 
strongly  supported  management  policy 
prohibiting  such  retaliatory  measures. 
Licensee  corporate  management 
communicated  this  message  in  writing, 
and  at  special  meetings  with  site 
employees  to  focus  on  this  concern. 

The  staff  concludes  that  the 
significant  enforcement  action  by  the 
NRC,  in  addition  to  ASLB  hearing 
activities  and  the  DOL  Orders,  is  likely 
to  sensitize  licensee  management  to  the 
seriousness  of  problems  of  this  nature 
and  ensuire  a  proper  environment  in 
which  employees  can  express  regulatory 
concerns  without  fear  of  retaliation, 
harassment,  intimidation,  or 
discrimination. 

/.  Management  Practices 

The  Petitioners  stated  that  GPC 
routinely  iised  nonconservative  and 
questionable  management  practices  at 
its  nuclear  facilities.  Examples  provided 
by  the  Petitioner  include  the  improper 
use  of  TS  3.0.3  (see  D.  above),  willful  TS 
violations  (see  E.  above),  safeguards 
problems  (see  F.  above),  and  operation 
of  a  radioactive  waste  system  known  to 
be  in  violation  of  NRC  requirements  (see 
G.  above).  To  address  the  Petitionere' 
general  characterization  of  licensee 
management  practices  as  being 
nonconservative  and  questionable.  NRC 
witnesses,  including  staff  engineers, 
supervisors,  and  senior  managers 
provided  testimony  during  the  ASLB 
proceeding  on  several  technical  issues 
in  addition  to  observations  and 
assessments  of  GPC's  performance  from 
several  perspectives. 


The  staff  concluded  that  GPC's 
performance  problems  were  not 
sufficient  to  establish  that  Southern 
Nuclear  (and  the  GPC  employees  who 
will  work  for  that  company  if  the 
transfers  were  granted)  lack  the  requisite 
character  to  be  a  licensee.  The  staff  cited 
GPC's  overall  performance  in  keeping 
the  NRC  informed  of  E)G  post-repair  and 
trouble  shooting  activities,  GPC's 
technical  competence  in  addressing 
those  matters  and  the  efforts  of  the  GPC 
Senior  Vice  President — Nuclear 
Operations  to  keep  the^NRC  informed  of 
errors  as  GPC  became  aware  of  them. 

In  a  letter,  dated  December  23, 1996, 
Southern  Nuclear  and  GPC  iterated  their 
1995  commitment  that  the  former  GM 
would  not  assume  a  line  management 
position  for  a  GPC  or  Southern  Nuclear 
plant  unless  he  had  satisfactorily 
completed  training  in  management 
communications  and  responsibilities, 
and  the  NRC  received  60  days  prior 
written  notice  of  the  assignment.  The 
staff  has  relied  on  this  commitment  in 
evaluating  the  proposed  transfers.  A 
condition  has  been  included  in  the 
Order  authorizing  these  license  transfera 
that  the  staff  will  receive  60  days  prior 
written  notice  of  the  licensee's  intent  to 
assign  the  individual  to  a  line 
management  position  at  Vogtle. 

The  staff  has  concluded  tnat,  although 
significant  violations  were  identified 
against  GPC  in  the  past,  corrective 
actions  have  been  implemented.  There 
has  been  no  showing  that  Southern 
Nuclear  or  GPC  (including  the  GPC 
employees  who  will  work  for  Southern 
Nuclear  if  the  transfers  were  granted) 
lacks  the  requisite  character  to  be  a 
licensee.  In  light  of  the  various 
regulatory  actions  that  have  already 
been  taken  by  the  NRC  on  issues  raised 
in  the  Petition,  including  the  Order 
provision  regarding  the  former  Vogtle 
Genera]  Manager,  and  corrective  actions 
taken  by  the  licensee,  no  further  action 
is  necessary. 

m.  Conclusion 

As  summarized  above,  NRC  has 
conducted  several  inspections, 
investigations,  and  technical  reviews 
regarding  the  concerns  in  the  Petition, 
and  proceedings  before  NRC  and  DOL 
have  been  conducted  regarding  most  of 
the  concerns.  Some  of  the  concerns 
raised  by  the  Petitioners  were 
substantiated.  Violations  of  regulatory 
requirements  have  occurred.  Notices  of 
Violation  and  civil  penalties  have  been 
issued  to  the  licensee,  letters  have  been 
issued  to  several  individuals,  and 
certain  conditions  regarding  one 
individual  are  being  imposed  by  NRC  in 
conjunction  with  the  license  transfers. 
To  this  extent,  the  Petitioners'  request 


for  action  pursuant  to  10  CFR  2.206  has 
been  granted. 

On  the  basis  of  the  NRC  staff's  review 
and  the  record  of  the  Vogtle  license 
transfer  amendment  proceeding.  I 
conclude  that  no  unauthorized  transfer 
of  the  Vogtle  or  Hatch  operating  licenses 
occurred,  and  that  the  GPC  nuclear 
fecilities  are  being  opwrated  in 
accordance  with  NRC  regulations  and 
do  not  endanger  the  health  and  safety  of 
the  public.  On  balance,  the  evidence 
does  not  support  the  conclusion  that 
GPC,  SONOPCO  Project,  or  Southern 
Nuclear  deliberately  provided  false  or 
misleading  information  to  the  NRC  or 
that  Southern  Nuclear  or  GPC 
(includiog  the  GPC  employees  that 
would  be  employed  by  Southern 
Nuclear  if  the  proposed  license  transfer 
is  authorized)  lack  the  requisite 
character  and  integrity  to  be  an  NRC 
licensee  as  required  by  section  182  of 
the  Atomic  Energy  Act.  42  U.S.C  2232, 
and  10  CFR  50.80.  Thus,  there  is  no 
basis  upon  which  to  grant  Petitioners' 
request  that  the  operation  of  the  fecility 
be  modified,  suspended  or  revoked. 

With  respect  to  Petitioners'  request 
that  the  NRC  institute  proceedings  and 
impose  civil  penalties  based  on  the 
mattera  addressed  in  the  Petition,  the 
issues  in  the  Petition  that  give  rise  to 
substantial  health  and  safety  issues 
have,  in  feet,  been  the  subject  of  a 
lengthy  proceeding  and  escalated 
enforcement  actions  by  the  NRC.  Also, 
based  upon  the  findings  of  the  DOL,  the 
NRC  has  addressed  both  Petitioners' 
specific  concerns  that  they  were 
discriminated  against  for  engaging  in 
protected  activities  (and  the  associated 
allegation  that  GPC  retaliates  against 
managers  who  make  their  regulatory 
concerns  known)  by  taking  escalated 
enforcement  actions  against  GPC.  Based 
on  actions  already  taken  by  the  NRC 
staff  and  the  licensee,  there  is 
reasonable  assurance  that  the  GPC 
fecilities  operate  with  adequate 
protection  of  the  public  health  and 
safety.  Therefore,  I  decline  to  take  any 
further  action  with  respect  to  matters 
raised  in  the  Petition.  To  this  extent,  the 
Petitioners'  request  for  action  purstiant 
to  10  CFR  2.206  is  denied. 

A  complete  copy  of  the  Director's 
Decision  will  be  filed  with  the  Secretary 
of  the  Commission  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c)  of  the  Commission's 
regulations.  As  provided  by  this 
regulation,  the  Director's  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
Director's  Decision  in  that  time. 


Dated  at  Rockville,  Maryland,  this  18th  day 
of  March  1997. 

(FR  Doc.  97-7317  FUed  3-21-97;  8:45  am] 
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exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Nations  Funds  Trust 
("NFT"),  Nations  Fund,  Inc.  ("Nn"). 
NationsBanc  Advisors,  Inc.  ("NBAI"), 
The  Pilot  Funds  ("Pilot"),  and 
Boatmen's  Trust  Compaay 
("Boatmen's"). 

RELEVAMT  ACT  8ECTKMS:  Order  requested 
under  section  17(b)  for  an  exemption 
from  section  17(a). 

SUMMARY  OF  APPUCATKM:  Applicants 
request  an  order  under  section  17(b)  for 
an  exemption  fitim  section  17(a)  to 
permit  certain  series  of  NFT  and  NFI  to 
acquire  all  of  the  assets  and  assume  all 
of  the  stated  liabilities  of  certain  series 
of  Pilot.  Because  of  certain  affiliations, 
applicants  may  not  rely  on  rule  17a-8 
under  the  Act 

FHJNG  DATE:  The  application  was  filed 
on  Febriiary  13. 1997.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
included  in  this  notice. 
HEAMNQ  OR  NOmCATION  OFHEARMQ:  An 
order  granting  the  application  %vill  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  \he  SEC  by  5:30  p.nL  on 
April  11, 1997.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W..  Washii^on.  D.C  20549. 
Applicants:  NFT,  NFI,  NBAI,  and 
Boatmen's  One  NationsBank  Plaza. 
Charlotte.  North  Carolina  28255;  Pilot. 


3435  Stelzer  Road.  Columbus.  Ohio. 
43219. 

FOR  FURTHER  MFORMATKM  CONTACT. 
John  K.  Forst,  Staff  Attorney,  at  (202) 
942-0569,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564.  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation.) 
SUPPLBUBflARY  INFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Ai^licants'  Representations 

1.  NFT.  a  Massachusetts  business 
trust,  is  registered  imder  the  Act  as  an 
open-end  management  investment 
company.  NFT  ctirrently  consists  of 
thirty-two  series,  seven  of  which  are  the 
stibject  of  this  application:  Nations 
Strategic  Fixed  Income  Fund,  Nations 
Disciplined  Equity  Fund,  Nations  Value 
Fund,  Nations  Intermediate  Municipal 
Bond  Fund,  Nation  Short-Intermediate 
Govenunent  Fund,  Nations  Tax  Exempt 
Fund,  and  Nations  Municipal  Income 
Fund.  NFI,  A  Maryland  corporation,  is 
registered  under  the  Act  as  an  open-end 
management  investment  company. 
Three  of  NFI's  existing  five  series  and 
three  shell  funds  are  the  subject  of  this 
application:  Nations  Equity  Income 
Fimd.  Nations  Prime  Fund,  Nations 
Treasury  Fund.  Nations  Small  Company 
Growth  Fund  (shell),  Nations  U.S. 
Government  Bond  Fund  (shell),  and 
Nations  International  Growth  Fund 
(shell)  (collectively,  these  thirteen  funds 
are  referred  to  as  the  "Acquiring 
Funds"). 

2.  Pilot,  a  Massachusetts  business 
trust,  is  registered  under  the  Act  as  an 
open-end  management  investment 
company.  Pilot  ciurently  offers  fourteen 
series:  Pilot  Diversified  Bond  Income 
Fund.  Pilot  Equity  Income  Fund,  Pilot 
Growth  Fund,  Pilot  Growth  and  Income 
Fund,  Pilot  Intermediate  Municipal 
Bond  Fund,  Pilot  Intermediate  U.S. 
Government  Securities  Fund.  Pilot 
International  Equity  Fund.  Pilot 
Missoiui  Short-Term  Tax-Exempt  Fimd. 
Pilot  Municipal  Bond  Fund,  Pilot 
Municipal  Bond  Fund,  Pilot  Short-Term 
U.S.  Treasury  Fund,  Pilot  Small 
Capitalization  Equity  Fund.  Pilot  U.S. 
Government  Securities  Fimd,  Pilot 
Short-Term  Diversified  Assets  Fimd, 
and  Pilot  Shcvt-Term  Tax-Exempt 
Diversified  Fund  (collectively,  the 
"Acquired  Funds"). 

3.  The  investment  objectives  of  each 
Acquired  Fund  are  substantially  similar 
to  those  of  the  corresponding  Acquiring 
Fund. 

4.  NBAI  is  the  investment  adviser  to 
the  operating  Acquiring  Funds.  NBAI  is 
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a  whoUy-owned  subsidiaiy  of 
NationsBank,  N.A.,  which  is  a  wholly- 
owned  subsidiary  of  NationsBank 
Corporation  ("NationsBank"). 
Boatinen's  is  the  investment  adviser  to 
the  Acquired  Funds. 

5.  On  August  29.  1996.  Boatmen's 
Bancshares.  Inc.  ("Bancshares"),  the 
former  p>arent  of  Boatmen's,  entered  into 
an  Agreement  and  Plan  of  Merger  (the 
"Merger  Agreement")  with 
NationsBank.  The  Merger  Agreement 
provided  that  Bancshares  will  merge 
with  and  into  a  wholly-owned 
subsidiary  of  NationsBank  (the 
"Holding  Company  Merger").  The 
Holding  Company  Merger  was 
consxmunated  on  January  7,  1997. 

6.  Currently,  Boatmen  s  and  its 
affiliates,  which  are  under  common 
control  with  NBAI,  hold  of  record  in 
their  name  and  in  the  names  of  their 
nominees  more  than  25%  of  the 
outstanding  voting  Securities  of  the 
Pilot  class  of  shares  of  a  minority  of  the 
Acquired  Funds.  Except  as  noted  below, 
all  such  securities  are  held  for  the 
benefit  of  others  in  a  trust,  agency, 
custodial,  or  other  fiduciary  or 
representative  capacity.  Except  for 
Boatmen's  ownership  for  its  own 
account  as  of  December  31. 1996,  of 
more  than  S%,  but  less  than  10%  of  the 
Pilot  class  of  the  Pilot  Municipal  Bond 
Pimd.  neither  Boatmen's,  NBAI,  or  any 
affiliate  of  NBAI  owns  an  economic 
interest  in  these  securities. 

7.  Shares  of  Nations  Prime  Fimd, 
Nations  Tax  Exempt  Fund,  and  Nations 
Treaiury  Fund  (the  "Nations  Money 
Market  Funds")  are  divided  into  six 
classes  of  shares:  Primary  A  Shares, 
Primary  B  Shares,  Investor  A  Shares. 
Investor  B  Shares.  Investor  C  Shares, 
and  Daily  Shares.  Shares  of  all  other 
Acquiring  Funds  (the  "Nations  Non- 
Money  Market  Funds")  are  divided  into 
five  classes  of  shares:  Primary  A  Shares, 
Primary  B  Shares.  Investor  A  Shares. 
Investor  C  Shares,  and  Investor  N 
Shares.  Primary  A  Shares.  Daily  Shares, 
and  Investor  B  Shares  are  the  only  share 
classes  of  Nations  Money  Market  Funds 
involved  in  the  proposed 
reorganization.  Primary  A  Shares. 
Investor  A  Shares,  and  Investor  N 
Shares  are  the  only  share  classes  of 
Nations  Non-Money  Market  Funds 
involved  in  the  proposed 
reorganization. 

8.  Shares  of  the  Acquiring  Funds  are 
distributed  by  Stephens  Inc. 
("Stephens"),  a  registered  broker-dealer. 
Stephens  receives  no  compensation  in 
connection  with  the  distribution  of 
Primary  A  Shares  of  the  Acquiring 
Funds.  Each  Acquiring  Fund's  Investor 
A  Share  class  has  adopted  a  distribution 
plan  pursuant  to  rule  12b-l  under  the 


Act.  This  distribution  plan  provides  for 
a  payment  of  up  to  0.25%  (on  an 
annualized  basis)  of  the  average  daily 
net  asset  value  of  the  Investor  A  Shares 
of  the  Non-Money  Market  Funds.  The 
Acquiring  Funds  have  approved 
shareholder  servicing  plans  and 
distribution  plans  with  respect  to 
investor  B  and  Daily  Shares  of  the 
Nations  Money  Market  Fimds  and 
Investor  N  Shares  of  the  Nations  Non- 
Money  Market  Funds.  Payments  under 
the  shareholder  servicing  plans  may  not 
exceed  0.25%  (on  an  annualized  basis) 
of  the  average  daily  net  asset  value  of 
these  shares.  Payments  under  the 
distribution  plans  may  not  exceed 
0.75%  of  the  average  daily  net  asset 
value  of  each  Nations  Non-Money 
Market  Fund's  Investor  N  Shares,  or 
0.10%  of  the  Investor  B  Shares  and 
0.45%  of  the  Daily  Shares  of  the  Nations 
Money  Market  Funds. 

9.  shares  of  Pilot  Missouri  Short-Term 
Tax-Exempt  Fund.  Pilot  Short-Term 
Diversified  Astets  Fund.  Pilot  Short- 
Term  Tax-Exempt  Fund,  and  Pilot 
Short-Term  U.S.  Treasury  Fund  (the 
"Pilot  Money  Market  Funds")  are 
divided  into  three  classes  of  shares: 
Pilot  Shares,  Investor  Shares,  and 
Administration  Shares.  The  other 
Acquired  Funds  (the  "Pilot  Non-Money 
Market  Funds")  are  divided  into  three 
classes  of  shares:  Pilot  Shares,  Class  A 
Shares,  and  Class  B  Shares. 

10.  Shares  of  the  Acquired  Funds  are 
distributed  by  Pilot  Fund  Distributors. 
Inc.  ("PFD"),  a  registered  broker-dealer. 
Certain  classes  of  the  Acquired  Funds 
have  adopted  distribution  plans 
pursuant  to  rule  12b-l  under  the  Act. 
Under  these  plans,  PFD  receives 
payments  for  distribution  and  support 
services.  Pajrments  under  the 
distribution  plan  for  Class  A  Shares  may 
not  exceed  0.25%  (on  an  annual  basis) 
of  the  average  daily  net  assets.  Payments 
under  the  distribution  plan  for  Class  B 
Shares  may  not  exceed  1.00%  (on  an 
annual  basis)  of  the  average  daily  net 
assets.  >  Pilot  Administration  Shares 
have  an  account  administration  fee  of 
0.25%  and  Pilot  Investor  Shares  have  a 
rule  12b-l  fee  of  0.50%  to  be  paid  to 
PFD  in  connection  with  distribution  and 
administration  of  such  shares.  Pilot 
Shares  are  not  subject  to  any  rule  12b- 

1  fees. 

1 1 .  Pilot  Shares,  Administrative 
Shares,  and  Investor  Shares  of  the 
Acquired  Funds  are  offered  at  net  assets 
value.  Class  A  Shares  of  the  Acquired 
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Funds  are  offered  at  a  public  offering 
price  that  includes  a  maximtim  front- 
end  sales  load  between  4.00%  and 
4.50%.  Class  B  Shares  of  the  Acquired 
Funds  are  offered  at  net  asset  value  with 
a  sliding-scale  deferred  sales  load.  The 
Acquired  Funds'  shareholders  will  pay 
no  front-end  or  contingent  deferred 
sales  charges  after  the  reorganization. 
Shares  of  all  classes  of  the  Acquiring 
Ftmds  are  offered  at  net  asset  value. 

12.  Pilot  has  entered  into  a  separate 
agreement  and  plan  of  reorganization 
(each  a  "Plan"  and,  collectively,  the 
"Plans")  with  each  of  NFT  and  NFI, 
providiDg  for  the  transfer  of  all  of  the 
assets  (and  subject  to  the  assumption  of 
the  stated  liabilities)  of  each  of  Pilot 
Diversified  Bond  Income  Fund,  Pilot 
Equity  Income  Fund.  Pilot  Growth 
Fund,  Pilot  Growth  and  Income  Fund. 
Pilot  Intermediate  Municipal  Bond 
Fund,  Pilot  Intermediate  U.S. 
Govenmient  Securities  Fund,  Pilot 
International  Equity  Fund.  Pilot 
Municipal  Bond  Fund,  Pilot  Short-Term 
U.S.  Treasury  Fund,  Pilot  Small 
Capitalization  Equity  Fund,  Pilot  U.S. 
Government  Securities  Fund,  and  Pilot 
Short-Term  Diversified  Assets  Fund  to 
Nations  Strategic  Fixed  Income  Fund. 
Nations  Equity  Income  Fund,  Nations 
Disciplined  Equity  Fund,  Nations  Value 
Fund,  Nations  Intermediate  Municipal 
Bond  Fund,  Nations  Short-Intermediate 
Government  Fund,  Nations 
International  Growth  Fund  (shell). 
Nations  Municipal  Income  Fund, 
Nations  Treasury  Fund,  Nations  Small 
Company  Growth  Fund  (shell).  Nations 
U.S.  Government  Bond  Fund  (shell), 
and  Nations  Prime  Fund,  respectively, 
in  exchange  for  shares  of  designated 
classes  of  each  corresponding  Acquiring 
Fund.  Pursuant  to  these  Plans,  both 
Pilot  Missouri  Short-Term  Tax-Exempt 
Fund  and  Pilot  Short-Term  Tax-Exempt 
Diversified  Fund  will  be  reorganized 
into  the  Nations  Tax  Exempt  Fund.  Pilot 
Money  Market  Fund  shareholders  of 
Pilot  Shares,  Investor  Shares,  and 
Administration  Shares  will  receive 
Primary  A.  Daily,  and  Investor  B  Shares, 
respectively,  of  Nations  Money  Market 
Funds.  Shareholders  of  Pilot  Non- 
Money  Market  Fund  Pilot  Shares,  Class 
A  Shares,  and  Class  B  Shares  will 
receive  Primary  A.  Investor  A,  and 
Investor  N  Shares,  respectively,  of 
Natioiis  Noo-Money  Market  Funds.  The 
■jyytw  net  asset  value  of  Acquiring 
Fund  shares  to  be  issued  to  shaireholders 
of  an  Acquired  Fund  will  equal  the 
value  of  the  aggregate  net  assets  of  the 
Acquired  Fund  as  of  the  close  of 
business  on  the  business  day 
immediately  prior  to  the  closing.  Shares 
of  the  Acquiring  Funds  will  be 


distributed  pro  rata  to  shareholders  of 
each  Acquired  Fund  in  liquidation  of 
the  Acquired  Fund.  Thereafter,  each  of 
the  Acquired  Funds  and  Pilot  will  be 
dissolved. 

13.  The  board  of  trustees  of  NFT  and 
the  board  of  directors  of  NFI,  including 
the  disinterested  trustees/directors, 
considered  and  unanimously  approved 
the  respective  Plan  on  February  6, 1997. 
The  board  of  trustees  of  Pilot,  including 
the  disinterested  trustees,  considered 
and  unanimously  approved  the  Plans  at 
meetings  held  on  January  31, 1997  and 
February  5, 1997.  Each  of  the  boards  has 
determined,  with  respect  to  their  funds, 
that  participation  in  the  reorganizations 
is  in  the  best  interests  of  each  of  the 
Acquired  Funds  and  the  Acquiring 
Funds,  and  that  the  interests  of 
shareholders  will  not  be  diluted  as  a 
result  of  the  reorganizations. 

14.  Each  boara  based  its  decision  to 
approve  the  Plans  on  a  number  of 
factors,  including:  (a)  The  compatibility 
of  each  Acquired  Fund's  investment 
objective,  policies  and  restrictions  with 
those  of  its  corresponding  Acquiring 
Fund;  (b)  the  terms  and  conditions  of 
the  reorganizations  and  whether  they 
would  result  in  a  dilution  of  the  existing 
shareholders'  interests;  (c)  the 
conditioning  of  the  reorganizations  on 
receipt  of  a  legal  opinion  confirming  the 
absence  of  any  adverse  federal  tax 
consequences  to  the  Acquired  Funds  or 
their  shareholders  resulting  from  the 
reorganizations;  (d)  the  similarities 
between  the  Acquired  Funds'  and  the 
Acquiring  Funds'  respective 
distribution,  administrative,  transfer 
agency,  shareholder  service  and  custody 
arrangements,  and  the  relative 
performance  of  each  of  the  Acquired 
and  Acquiring  Funds;  (e)  the  potential 
expense  savings,  economies  of  scale, 
reduced  per-share  expenses,  and 
benefits  to  the  portfolio  management 
process  that  could  result  firom 
combining  the  assets  and  operations  of 
the  Acquired  Funds  and  the  Acquiring 
Funds;  and  (f)  information  regarding 
expense  ratios  of  the  Acquired  Funds 
and  the  Acquiring  Funds. 

15.  Combmed  prospectus/proxy 
statements  describing  the  relevant 
reorganizations  were  filed  with  the  SEC 
on  February  20. 1997.  and  will  be 
mailed  to  shareholders  of  each  Acquired 
Fund  on  or  about  March  20,  1997. 
Applicants  anticipate  that  special 
meetings  of  shareholders  of  the 
Acquired  Funds  will  be  held  on  or 
about  April  21,  1997  and,  subject  to 
shareholder  approval,  the 
reorganizations  will  be  completed  on  or 
about  May  2,  1997. 

16.  Approximately  $450,000  of  the 
expenses  incurred  in  connection  with 


the  reorganizations  will  be  allocated  to 
the  Acquiring  Funds  following 
consummation  of  the  reorganizations 
(the  "Allocated  Amount").  NBAI  will 
absorb  all  expens^^f  the 
reorganizations  other  than  the  Allocated 
Amount.  In  addition,  NBAI  has 
committed  to  maintain  ciuTent  (after 
waiver)  expense  ratios  for  all  Acquiring 
Fund  classes  for  a  period  of  at  least  two 
years  after  the  closing,  absent 
extraordinary  circumstances  or  a 
reduction  in  fund  assets  that  impacts  fee 
levels  (the  Expense  Commitment).  This 
Expense  Commitment  will  cause  NBAI, 
in  efiiect,  to  absorb  approximately 
$320,000  of  the  Allocated  Amount 
through  additional  fee  waivers.  NBAI 
also  will  absorb  the  portion  of  the 
remaining  Allocated  Amount  that 
otherwise  would  be  borne  by  current 
Pilot  Fund  shareholders  by  making  a 
capital  contribution  of  $31,000  to  die 
Pilot  Funds  prior  to  the  closing.  After 
NBAI  absorbs  this  $351,000, 
approximately  $99,000  of  expenses  will 
be  borne  by  ciirrent  Nations  Fund 
shareholders. 

17.  Applicants  agree  not  to  make  any 
material  changes  to  the  Plans  that  affect 
representations  in  the  application 
without  the  prior  approval  of  the  SEC 
staff. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  is  uiilawful  for 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  acting  as 
principal,  knowingly  (a)  to  sell  any 
security  or  othm  property  to  such 
registered  company,  or  (b)  to  purchase 
bom  such  registered  company  any 
security  or  other  property.  Section  17(b) 
provides  that  the  SEC  may  exempt  a 
transaction  from  section  17(a)  if 
evidence  establishes  that  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  widi  the  policy 
of  the  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act 

2.  Section  2(aH3)  of  the  Act,  in 
pertinent  part,  defines  the  term 
"affiliated  person"  of  another  person  to 
include  (a)  any  person  owning, 
controlling,  or  holding  with  power  to 
vote,  5%  or  more  of  the  outstanding 
voting  securities  of  such  other  person; 
(b)  any  person  5%  or  more  of  whose 
outstanding  voting  securities  are  owned, 
controlled,  or  held  with  the  power  to 
vote  by  such  other  person;  (c)  any 
person  controlling,  controlled  by,  or 


under  common  control  with,  such  other 
person;  and  (d)  if  such  other  person  is 
an  investment  company,  any  investment 
adviser  thereof. 

3.  Rule  17a-«  under  the  Act  exempts 
fit>m  section  17(a)  mergers, 
consolidations,  or  purchases  or  sales  of 
substantially  all  of  the  assets  of 
registered  investment  companies  that 
may  be  affiliated  persons  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors/trustees, 
and/or  common  officers  provided  that 
certain  conditions  are  satisfied. 

4.  The  reorganizations  may  not  be 
exempt  from  the  prohibitions  of  section 
17(a)  pursuant  to  rule  17a-8  because  the 
Acquiring  Funds  and  the  Acquired 
Funds  may  be  affiliated  for  reasons 
other  than  those  set  forth  in  the  rule.  As 
a  result  of  the  Holding  Company 
Merger,  Boatmen's  and  NBAI  are  both 
under  common  control  of  NationsBank. 
CurrenUy,  Boatmen's  and  its  affiliates 
hold  of  record  in  their  name  and  in  the 
names  of  their  nominees  more  than  25% 
of  the  outstanding  voting  securities  of 
the  Pilot  class  of  a  minority  of  the 
Acquired  Funds.  Because  of  this  record 
ownership  and  the  beneficial  ownership 
of  more  than  5%  of  the  Pilot  Class  of  the 
Pilot  Municipal  Bond  Fund,  each 
Acquiring  Fund  may  be  deemed  an 
affiliated  person  of  an  affiliated  person 
of  the  corresponding  Acquired  Fund, 
and  vice  versa,  for  reasons  not  based 
solely  on  their  common  adviser, 
common  directors/trustees,  and/or 
common  officers. 

5.  Apphcants  believe  that  the  terms  of 
the  proposed  reorganizations  satisfy  the 
standards  of  section  17(b).  The  boards  of 
trustees  and  directors  of  NFT,  NFI,  and 
Pilot  have  determined  that  participation 
in  the  reorganizations  is  in  the  best 
interests  of  the  Acquiring  Funds,  the 
Acquired  Funds  and  their  shareholders, 
and  that  the  interests  of  the 
shareholders  will  not  be  diluted  as  a 
result  of  the  reorganizations.  Applicants 
further  submit  that  the  terms  of  die 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  party; 
the  investment  objectives,  policies,  and 
restrictions  of  each  Acquired  Fund  are 
compatible  with  and  substantially 
similar  to  each  respective  Acquiring 
Fund's  investment  objectives,  policies, 
and  restrictions;  and,  the  reorganization 
and  the  granting  of  the  requested  order 
is  appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act 


IMI 


13918 


Federal  Register  /  Vol.  62.  No.  56  /  Monday,  March  24,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  56  /  Monday,  March  24,  1997  /  Notices 


13919 


For  the  Commiuion.  by  the  Diviaion  of 
Investment  Management,  under  delegated 
authority. 
JoMtkui  G.  K«ts. 
Secntary. 
(FR  Doc.  97-7282  Filed  3-21-97:  8:45  am) 
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Self-Ragulatory  Organizations;  Notice 
of  Rling  of,  and  Order  Granting 
Accelerated  Approval  to,  Proposed 
Rule  Change  by  the  American  Stock 
Exchange,  Inc.  Relating  to  Execution 
of  Speciallsta'  Liquidating 
Transactions 

March  10.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
February  28, 1997.  the  American  Stock 
Exchange,  hic.  ("Amex"  or  "Exchange") 
filed  with  the  Secxihties  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  Subsequently,  the 
Exchange  submitted  Amendment  No.  1 
to  the  proposed  rule  change.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rxile 
change  from  interested  persons  and  to 
grant  accelerated  approval  to  the 
proposed  rule  change.  > 

L  Self-Regulatory  Orgaiiizatkni's 
Statement  of  the  Tenns  of  Suliatance  of 
the  Proposed  Rnle  Change 

The  Amex  is  proposing  permanent 
approval  of  a  pilot  program  that 
amended  Exchange  Ride  170  to  permit 
a  specialist  to  effect  a  liquidating 
transaction  on  a  zero  minus  tick,'  in  the 
case  of  a  "long"  position,  or  a  zero  plus 
tick.^  when  covering  a  "short"  position, 
without  Floor  Official  approval.  The 
pilot  program  also  amended  Exchange 
Rule  170  to  set  forth  the  affirmative 
action  that  specialists  are  required  to 


>  15  VS.C  TS^bMl). 

'  Lattor  from  Claudia  Cnnvley,  Spocial  Counael, 
Amox.  to  Anthony  Pocora.  Attorney.  Diviaion  of 
Marfca*  RosulaUon.  SEC.  dated  March  4.  1997 
("AmatdnMnt  No.  1").  Amendment  No  1  added  a 
paragraph  eDcplaining  the  Exchange'i  enforcement 
policy  coocaming  "substantive"  violalioox  of  Amex 
Rule  1 70  and  included  an  interpretation  of  that  rule 
in  the  form  of  an  information  circular  that  the 
Exchange  baa  represented  to  be  binding  on  it. 

*  A  zero  minu*  tick  ii  a  price  equal  to  the  last  tale 
where  the  laat  preceding  tianaactioa  at  a  diflaraot 
price  waa  at  a  highar  price. 

*  A  zero  plus  tick  is  a  price  equal  to  the  laat  sale 
wfaare  the  lact  preceding  tranaactioo  at  a  diSafoot 
price  was  at  a  lower  price. 


take  subsequent  to  effecting  various 
types  of  liquidating  transactions. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex,^ad  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
land  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  February  18,  1997,  the 
Commission  approved  an  extension 
imtil  March  7,  1997  of  a  pilot  program 
that  amended  exchange  Rule  1 70  to 
permit  a  specialist  to  effect  a  liquidating 
transaction  on  a  zero  minus  tick,  in  the 
case  of  a  "long"  position,  or  a  zero  plus 
tick,  when  covering  a  "short"  position, 
without  Floor  Official  approvid.^  The 
Rule  continues  to  require  that  Floor 
Official  approval  be  obtained  prior  to 
effecting  a  liquidating  transaction  on  a 
straight  destahilizing  tick  (i.e.,  a  minus 
tick  in  the  case  of  a  "long"  position  or 
a  plus  tick  when  covering  a  "short" 
position).  The  amendments  also  set 
forth  the  affirmative  action  that 
specialists  are  required  to  take 
subsequent  to  effiBcting  various  types  of 
liquidating  transactions. 

During  the  course  of  the  pilot 
program,  the  Exchange  has  carefully 
monitored  compliance  with  the 
lequiraments  of  the  Rule.  The  Amex 
believes  that  the  amendments  have 
provided  specialists  with  flexibility  in 
liquidating  specialty  stock  positions  in 
order  to  facilitate  their  ability  to 
maintain  £air  and  orderly  markets, 
particularly  during  unusual  market 
conditions.  In  addition,  the  specialist's 
concomitant  obligation  to  participate  as 
dealer  on  the  opposite  side  of  the 
market  after  a  liquidating  transaction 
has  been  sttengthened.  The  Exchange  is 


therefore  proposing  permanent  approval 
of  the  amendments  to  Amex  Rule  170. 

In  addition,  the  Exchange  is 
proposing  to  adopt  a  formal  policy  to 
address  its  enforcement  with  respect  to 
"non-substantive"  (i.e.,  if  the  approval 
would  have  been  granted  if  it  hiad  been 
sought)  violations  of  the  requirement 
that  sp>ecialists  obtain  Floor  Official 
approval  for  reliquidating  transactions 
on  straight  destabilizing  ticks.  Absent 
unusual  circumstances,  the  Exchange 
will,  at  a  minimum,  take  the  following 
action: 

— The  Exchange  staff  will  issue  a  cautionaiy 
letter  to  the  specialist  for  an  initial 
violation,  during  a  "rolling"  twelve-month 
period. 

— Any  subsequent  violation(s)  by  the  same 
specialist  daring  the  "rolling"  twelve- 
month period  will  be  referred  to  the  Minor 
Floor  Violation  Disciplinary  Committee  for 
appropriate  action.  Pursuant  to  Rule  590 
and  its  commentary,  the  Committee  has  the 
authority  to  iiuue  a  cautionary  letter  to  the 
specialist  or  impose  haes  ranging  from 
$500  to  $2,500  ($1,000  to  $5,000  for 
member  organizations). 

Of  cotirse,  the  Exchange,  even  for  an 
initial  violation,  has  the  authority  to 
take  more  stringent  action  either 
pursuant  to  Rule  590  or  in  accordance 
with  the  Exchange's  formal  disciplinary 
procedures.  In  addition,  the  Exchange's 
policy  with  respect  to  "substantive" 
violations  of  this  rule  [e.g.,  foilure  to 
properly  re-enter  the  maiket  or  failure  to 
obtain  the  required  Floor  Official 
approval  when  such  approval,  if  sought, 
would  not  have  been  granted)  remains 
unchanged.  Such  instances  of 
noncompliance  will  be  dealt  with 
according  to  the  Exchange's  formal 
disciplinary  procedures. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act "  in  general  and  furthers 
the  objectives  of  Section  6(b)(5) '  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and,  in  general,  protect 
investors  and  the  pubic  interest.  The 
Exchange  also  believes  the  proposed 
rule  chuige  is  consistent  with  Section 
1 1(b)  of  the  Act "  which  allows 
exchanges  to  promulgate  rules  relating 
to  specialists  in  order  to  Trmirii^iin  fair 
and  orderly  markets. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  with 
respect  to  the  proposed  rule  change. 

m.  Soliatation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  IX  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
(±ange  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Refiarence 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  Filc^^No.  SR-AMEX-97- 
12  and  should  be  submitted  by  April  14, 
1997. 

rv.  Commission's  Findings  and  Order 
Granting  Accelersted  Approval  to  dw 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b)  and  Section  1 1  of  the  AcL« 
Specffically,  the  Commission  beUeves 
the  proposal  is  consistent  with  the 
Section  6(b)(5)  ^°  requironents  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  maricet  and,  in  general,  to  protect 
investors  and  the  public  interest  The 
Commlasion  also  believes  the  proposal 


is  consistent  with  Section  1 1  (b)  of  the 
Act "  and  Rule  llb-1 1*  thereunder, 
which  allow  exchanges  to  promulgate 
rules  relating  to  specialists  in  order  to 
maintain  fair  and  orderly  markets. 

Both  the  Act  and  the  Exchange's  rules 
reflect  the  crucial  role  played  by 
specialists  in  providing  stability, 
liquidity,  and  continuity  in  the 
Exchange's  auction  market  Recognizing 
the  importance  of  the  specialist  to  the 
auction  market,  the  Act  and  the 
Exchange's  rules  impose  stringent 
obUgations  upon  specialists. '^  Primary 
among  these  obligations  is  the 
requirement  to  restrict  a  specialist's 
dealings  to  those  that  are  "reasonably 
necessary"  to  maintiiin  a  &ir  and 
orderly  market** 

The  importance  of  specialist 
performance  to  the  quality  of  exchange 
markets  was  highlighted  during  the 
1987  and  1989  maiket  breaks.  In  the 
Division  of  Market  Regulation's 
("Division")  1987  Market  Break  Report, 
the  Division  examined  sf)ecialist 
performance  on  the  Amex  on  October  19 
and  20, 1987.13  Although  some  Amex 
specialists  performed  well  imder  the 
adverse  conditions,  the  Division  found 
that  others  appeared  to  perform 
inadequately.'^ 

The  Divisicm  also  examined  Amex 
specialist  performance  during  the 
volatile  conditions  of  October  13  and 
16, 1989.  It  found  that  specialist 


>  Securities  Exchange  Act  Release  No.  38299  (Fab. 
18. 1997).  62  FR  8464  ("February  1997  Approval 
Order")  (afipn>ving  File  No.  SR-Amex-«7-01). 


•15U.S.C7eflb). 

'lSU.S.C78«bNS)L 

•lSU.S.C78k(b). 


•lSU.S.C78«[b)aiMl7Sk. 
>*15U.S.C78llb)(S). 


>'  15  U.S.C  78kfl)). 

>»17CFR240.11b-l. 

'*  In  general  specialists'  activities  are 
cirtnimscribed  by  Section  11  of  the  Act  and  the 
rules  thereunder  and  by  the  rules  of  the  exchange 
where  the  specialist  is  registered.  See  IS  U.S.C  78k 
(prohibiting  members  of  a  national  securities 
exchange  from  effecting  transactions  on  such 
exchange  for  their  own  accounts  but  allowing, 
among  other  things,  market  making  transactions). 
Rule  llb-l(a)(2J.  which  sets  forth  the  primary 
responsibilities  of  a  specialist,  states  that  a 
specialist's  courae4>f  dealings  for  his  or  her  own 
account  must  assist  in  the  maintenance  of  a  bir  and 
orderly  market,  so  far  as  practicable.  17  CFR 
240.11b-l(aX2).  Rule  llb-{aX2)  also  sUtes, 
however,  that  a  specialist  should  restrict  his  or  bar 
dealings,  so  far  as  practicable,  to  thoee  reasonably 
neceasary  to  permit  him  or  her  to  mMnt.in  a  fur 
and  orderly  markM.  Id.  See  also  Amex  Rule  170(0) 
(prohibiting  a  specialist  from  effecting  purchases  ot 
Mies  of  any  security  in  which  that  specialist  is 
ragistared  far  any  account  in  which  that  specialist 
is  directly  or  indiractly  interested,  unless  such 
dealings  are  raasooably  neceaaaiy  to  m»i»«t»in  a  feir 
and  orderly  market  in  sudi  security):  Amex  Rule 
170(d)  (stating  that  transactions  effected  by  a 
specialist  on  the  Exchange  for  his  or  her  own 
account  in  the  securities  in  which  he  or  she  is 
registered  are  to  constitute  a  course  of  dealings 
leaaooably  cakailaled  to  contribute  to  the 
maintenanre  ol  price  continaity  with  reasonable 
depth  and  minimize  the  effects  of  temporary 
disparities  between  supply  and  demand). 
>«  17  CFR  240.11b-l(aK2). 
"  See  SEC  Division  of  Market  Ragulabon.  The 
Octobar  1987  Market  Break  4-29  to  4-«l  (Fab. 
1988)  [bareinailar  1987  Market  Break  Report]. 
**ld.  at  4-40  to  4-41. 


performance  during  that  time  was 
similar  in  many  respects  to  the  pattern 
of  specialist  performance  during  the 
October  1987  Market  Break.'' 
Specifically,  the  Division  found  that 
specialists  were  confitjnted  with 
extreme  volume  and  volatility." 

Both  the  1987  Market  Bredk  Report 
and  the  1989  Market  Analysis  Report 
reaffirmed  the  importance  of  sp>ecialist 
participation  in  countering  market 
trends  during  periods  of  market 
volatility.  At  the  same  time,  the  reports 
emphasized  the  importance  the 
Commission  placed  on  the  Amex's 
ability  to  ensure  that  all  specialists 
comply  with  their  affirmative  and 
negative  market  making  obligations 
during  such  periods.'^ 

One  area  oT  specialist  performance 
specifically  reviewed  by  the  1989 
Market  Analysis  Report  involved 
specialists'  compliance  with  the 
negative  obligations  imposed  by  Amex 
Rule  170.02.  Prior  to  the 
implementation  of  the  Amex's  pilot 
program,  this  rule  stated  that,  imless  the 
specialist  had  the  prior  approval  of  a 
Floor  Official,  he  or  she  should  avoid 
liquidating  all  or  substantially  all  of  a 
dealer  position  on  a  destabilizing  tick 
(i.e.,  purchases  on  plus  or  zero  plus 
ticks  and  sales  on  minus  or  zero  minus 
ticks)  unless  the  transaction  was 
reasonably  necessary  in  relation  to  the 
specialist's  overall  position  in  the  stocks 
in  which  he  or  she  was  registered.  The 
Division  requested  in  the  1989  Market 
Analjrsis  Report  that  the  Amex  examine 
the  language  of  this  rule  ^'^  because  it 
appeared  to  provide  specialists  with 
unnecessarily  broad  latitude  for 
effecting  transactions  on  destabilizing 
ticks.2i 

The  proposed  rule  change  is 
responsive  to  the  request  regarding 
Amex  Rule  17(X02,  as  well  as  the 
conclusions  of  the  two  market  reports. 


>' See  SBC  Division  of  Market  Regulation.  Market 
Analysis  erf  October  13  and  16, 1989.  at  33  (Dec 
1990)  (hareinaitar  19S9  MarkM  Analysis  Report). 

"See  1987  MarkM  Break  Report,  tupra  note  IS. 
at  4-30;  1989  MarkM  Analysis  Heport.  Mupm  itale 
17.  M  27. 

**A  speaaliM's  dealer  raspoosibilities  consist  of 
"afBnnative"  and  "negative"  "^Mgati^ns  In 
•ccordanoe  with  their  affirmative  obUgatiaaa. 
specialists  are  obligated  to  trade  for  their  own 
accounts  to  miniiniTji  order  dispahtiea  and 
oootiibute  to  continuity  and  depth  in  the  market 
Conversely,  specialists,  pursuant  to  their  negative 
obligations,  are  precluded  from  trading  for  their 
own  accounts  unless  such  dealing  is  necessary  far 
the  maintenance  of  a  fair  and  orderly  maxkaL  In 
view  of  these  obUgations.  the  price  trend  in  a 
security  should  be  determined  by  the  movements  of 
the  incomiag  orders  that  initiate  the  trades,  not  by 
a  specialist's  proprietary  trading  activity. 

» 1989  MarkM  Analysis  Report,  $upm  note  17.  at 
n.56. 

"  1989  MarkM  Analysis  Report,  $upn  note  17,  M 
m.31. 


IMI 
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The  Amex,  recognizing  that  market 
conditions  may  necessitate  that  a 
specialist  participate  heavily  in  a 
rapidly  declining  market,  proposed 
amendments  to  Amex  Rule  1 70.02  to 
provide  specialists  with  flexibility  in 
liquidating  specialty  stock  positions  in 
order  to  facilitate  a  specialist's  ability  to 
maintain  Eedr  and  orderly  markets, 
particularly  during  unusual  market 
conditions.  At  the  same  time,  the 
amendments  were  designed  to 
strengthen  the  specialist's  concomitant 
obligation  to  participate  as  dealer  on  the 
opposite  side  of  the  market  after  a 
liquidating  transaction.  The 
Commission  approved  the  proposed 
amendments  as  a  one-year  pilot 
program,  and  subsequently  extended  the 
pilot  on  several  occasions. ^^ 

The  Exchange  is  requesting 
permanent  approval  of  the  pilot 
program  procedures.  Under  the 
proposal,  a  specialist  may  liquidate  a 
position  by  selling  stock  on  a  direct 
minus  tick  or  by  purchasing  stock  on  a 
direct  plus  tick  only  if  such  transactions 
are  reasonably  necessary  for  the 
maintenance  of  a  fiair  and  orderly 
market  and  only  if  the  specialist  has 
obtained  the  prior  approval  of  a  Floor 
Official.  Liquidations  on  a  zero  minus  or 
zero  plus  tick,  which  previously 
required  Floor  Official  approval,  can  be 
effected  under  the  pilot  procedures 
without  a  Floor  Official's  approval,  but 
would  continue  to  be  subject  to  the 
restriction  that  they  be  effected  only 
when  reasonably  necessary  to  maintain 
a  fair  and  orderly  market.  In  addition, 
the  sp>ecialist  must  maintain  a  foir  and 
orderly  market  during  the  liquidation. 

After  the  liquidation,  a  specialist  is 
required  to  re-enter  the  market  on  the 
opposite  side  to  ofbet  any  imbalances 
between  supply  and  demand.  Ehiring 
any  period  of  volatile  or  unusual  market 
conditions  resulting  in  significant  price 
movement  in  a  specialist's  specialty 
stock,  the  specialist's  re-entry  into  the 
market  must  reflect,  at  a  minimum,  his 
or  her  usual  level  of  dealer  participation 
in  the  specialty  stock  In  addition, 
during  such  periods  of  volatile  or 


"  Saa  SecuribM  Exchai^e  Act  Release  ^4o.  33957 
(Apr  22.  1904).  59  FR  2218S  (approving  Fila  No. 
SR-An>ex-92-26)  ("1994  Approval  Order"): 
Sacuritiaa  Exchange  Act  itelaaae  No.  35635  (Apr. 
21.  1995).  60  FR  20780  (approving  File  No.  SR- 
AllMX-45-11)  ("April  199S  Approval  Oder"); 
Sacuritia*  Excbai^  Act  Releaae  No.  36014  (July  21. 
1995).  60  FR  38870  (approving  File  No.  SR-Amex- 
95-19)  ("My  1995  Approval  Order");  Securitiea 
Exchange  Act  Releaae  No.  37448  (July  17.  1996).  61 
FR  38487  (approving  File  No.  SR-An»«x-96-16): 
Sacuribee  Exchange  Act  ReleaM  No.  37704  (SepL 
19. 1996).  61  FR  50525  (approving  Hie  No.  SR- 
Aan-96-33);  Sacuiitiee  Exchai^  Act  Ralaaaa  No. 
37958  (Nov   IS.  1996).  61  FR  59476  (approvii^  File 
No.  SR-Amax-96-42):  February  1997  Approval 
Odw.  supra  note  5. 


unusual  price  movements,  re-entry  into 
the  market  following  a  series  of 
-  transactions  must  reflect  a  significant 
level  of  dealer  participation. 

In  the  prior  approval  orders 
concerning  this  pilot  program,  the 
Commission  requested  that  the  Amex 
submit  a  report  setting  forth  the  criteria 
developed  by  the  Exchange  to  determine 
whether  any  reliquidating  transactions 
by  specialists  were  necessary  and 
appropriate  in  connection  with  fair  and 
orderly  markets.  The  Commission  also 
asked,  among  other  things,  that  the 
Exchange  provide  information  regarding 
the  Exchange's  monitoring  of 
liquidating  transactions  effected  by 
specialists  on  any  destabilizing  tick.  In 
particular,  the  Commission  asked  the 
Amex  to  report  any  noncompliance  with 
the  rule  and  the  action  the  Amex  took 
as  a  result  of  such  noncompliance. 

The  Amex  submitted  its  reports 
concerning  the  pilot  program  to  the 
Commission  in  January  1997,  April 
1996,  and  May  1995.  As  noted  above, 
the  Amex  believes  that  the  pilot 
procedures  appear  to  be  working  well  in 
enabling  specialists  to  reliquidate 
appropriately  to  meet  the  needs  of  the 
market 

After  careful  review,  the  Commission 
finds  that  it  is  appropriate  to  approve 
the  amendments  to  Amex  Rule  1 70.02 
on  a  permanent  basis.  In  making  this 
determination,  the  Commission  notes 
that  the  pilot  period  has  provided  the 
Commission  and  the  Exchange  an 
opp>ortunity  to  monitor  the  operation  of 
the  amendments  during  unusual  or 
volatile  market  conditions.  The 
Commission  believes  that  the 
experience  with  the  pilot  indicates  that 
specialists,  for  the  most  part,  have  been 
meeting  their  obligations  under  the  Rule 
and  are  properly  assuming  their 
responsibilities  of  re-entering  the  market 
following  liquidating  transactions. 

In  sum,  the  Commission  believes  the 
amendments  to  Amex  Rule  170.02 
reinforce  a  specialist's  obligation  to 
maintain  a  fair  and  orderly  market  by 
providing  stabilizing  dealer 
participation  to  the  marketplace, 
especially  during  periods  of  volatile  or 
unusual  market  activity.  For  example, 
during  periods  of  high  market  volatility, 
not  only  wrould  spedalists  continue  to 
be  obligated  to  temper  disparities 
between  supply  and  demand,  but 
specialists  would  sf>ecifically  have  to  re- 
enter the  market  at  a  specified  rate  after 
a  liquidating  transaction.  Similarly,  the 
amendments  to  Amex  Rule  170.02 
reinforce  the  negative  market  making 
obligations  of  specialists.  For  example, 
a  specialist  is  not  permitted  to 
reliquidate  in  the  absence  of  a  large 
dealer  position;  rather,  he  or  she  is  able 


to  do  so  only  if  reasonably  necessary  to 
enable  him  or  her  to  maintain  a  fair  and 
orderly  market.  Thus,  the  amendments 
to  Amex  Rule  170.02  do  not  allow  the 
specialist  to  use  the  rule  as  a  vehicle  for 
trading. 

The  Commission  recognizes  that 
future  periods  of  market  volatility 
accompanied  by  increasing  volume  and 
selling  pressure  may  place  specialists 
under  extreme  duress  to  keep  the 
markets  orderly  and  continuous  by 
entering  the  market  as  buyers.  In  these 
instances,  the  Commission  believes  the 
amendments  should-assist  specialists  in 
tempering  sudden  price  movements  and 
keeping  any  general  price  movements 
orderly,  thereby  furthering  the 
maintenance  of  fair  and  orderly  markets 
consistent  with  Section  6  and  Section 
11  of  the  Act." 

Finally,  the  Commission  believes 
aggressive  enforcement  of  this  rule  is 
warranted  given  the  negative  effect 
noncompliance  has  on  the  market 
Therefore,  the  Commission  expects  the 
Exchange  to  continue  to  carefully 
monitor  specialist  compliance  with 
Amex  Rule  170's  procedures  as  required 
under  Section  19(g)  of  the  Act^^  In 
particular,  the  Exchange  should 
continue  to  ensure  that  specialists  are 
meeting  their  market  making  obligations 
and  appropriately  re-entering  the  market 
as  required  under  the  Rule.^^  If  a 
specialist  fails  to  prop)erly  enter  the 
aftermarket  or  fails  to  seek  Floor  Official 
approval  where  such  approval,  if 
sought,  would  not  have  been  granted, 
the  Commission  expects  the  Exchange 
to  bring  full  disciplinary  procedures. 

In  aodition,  the  Commission  expects 
the  Exchange  to  address  all 
"nonsubstantive"  violations  of  this  rule 
(i.e.,  instances  where  a  specialist  fails  to 
seek  Floor  Official  approval  where  such 
approval,  if  sought,  would  have  been 
granted).  The  Commission  recognizes 
that  most,  if  not  all,  "nonsubstantive" 
violations  of  these  procedures  will  be 
inadvertent  Nevertheless,  given  the 
crucial  role  that  specialists  play  in 
providing  stability  to  the  Exchange's 
market,  it  is  important  to  reinforce  the 
specialists'  obligations.  Thus,  consistent 
with  the  interpretation  adopted  by  the 
Amex  in  conjunction  with  its  request  for 


»15U3.C78fand78k. 

**  IS  U.S.C  TtMlg)  (requiring  every  saif-regulatory 
organisation  to  comply  with,  and  enforce 
compliance  urith.  the  Act.  the  nilaa  tbaraunder,  and 
ita  own  rulea). 

"  Although  liquidating  tnuiaactioas  are  not 
precluded  during  periods  of  tignificani  price 
movement*,  the  Commission  emphasizes  that  such 
tiansactiofu  should  be  accompanied  by  the 
necessary  dealer  participation  against  the  tieod  of 
Iha  marfcat.  even  in  situations  where  continuity  and 
depth  reflect  variations  that  normally  may  ba 
■xpariaoced  in  the  stock. 
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permanent  approval,  the  Commission 
expects,  at  a  minimiim,  that  the 
Exchange's  staff  will  issue  a  cautionary 
letter  to  a  specialist  for  an  initial 
"nonsubstantive"  violation  during  a 
rolling  twelve-month  period  and  to  refer 
any  subsequent  "nonsubstantive" 
violations  by  the  same  specialist  during 
this  period  to  the  Minor  Floor  Violation 
EHsciplinary  Committee  ("Committee") 
for  a  fine  pursuant  to  the  Amex's  Minor 
Rule  Plan  ("MRP")." 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change, 
including  Amendment  No.  1,  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
The  Exchange  will  continue  to  use  the 
identical  procedures  contained  in  the 
pilot  program.  These  procedures  have 
been  published  in  the  Federal  Register 
on  several  occasions  for  the  full 
comment  period,  and  no  comments 
have  ever  been  received.  Furthermore, 
the  Commission  approved  a  similar  rule 
change  for  the  NYSE,  also  without 
receiving  comments  on  that  proposal.  2' 
For  these  reasons,  the  Ck>mmi8sion  finds 
that  accelerating  approval  of  the 
proposed  rule  change  is  consistent  with 
Section  6,  Section  11,  and  Section 
19(b)(2)  of  the  Act." 

V.  Concliisi<Mi 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Amex-97- 
12),  as  amended,  is  approved. 

For  the  C^ommission,  by  the  Division  of 
Maiicet  Regulation,  ptirsuant  to  delegated 
authority.^ 


*•  See  Amex  Rule  590(h).  Although  Amax  Rule 
590  states  that  the  Committee  "may"  impose  a  fine, 
the  Commission  believes  the  use  of  such 
"prosecutorial  discretion"  to  issue  a  cautionary 
latter  in  lieu  of  a  fine  for  "nonsubstantive" 
violations  of  this  rule  should  be  exercised  only  in 
extraordinary  circimistances.  This  position  is 
bolstered  by  the  fact  that  the  specialist,  at  a 
minimum,  already  would  have  roceived  such  a 
letter  from  the  Amex's  staff  in  connection  with  its 
first  "nonsubstantive"  violation  of  this  rule  %irithin 
the  last  twelve  months. 

In  addition,  each  instance  of  »»«wmTTiplian««« 
should  be  addresaed  individually.  Although 
instances  of  noncompliance  by  a  specialist  that 
occur  between  regularly  scheduled  meetings  of  the 
Committee  may  be  presented  as  a  single  bundle, 
each  infraction  should  be  considered  a  separate 
offense  for  calculating  the  appropriate  fine.  For 
example,  if  a  specialist  bils  to  properly  obtain  Floor 
Official  approval  15  times  during  a  5  month  period, 
that  specialist  should  be  fined  for  15  violatioiu, 
instead  of  the  minimum  ansount  for  a  first  offense 
simply  because  all  15  violations  were  presented  to 
the  Committee  at  the  same  meeting. 

*'  See  Securities  Exchange  Act  Releaae  No.  31797 
Qan.  29, 1993).  58  FR  7277  (approving  File  Na  SR- 
NYSE-92-20). 

» IS  U.S.C  78f.  78k,  and  78s(bM2). 

»»15U.S.C7e»(bK2). 
~17  CFR  200.3O-3(aXl2). 


Jonatfaan  G.  Kati, 

Secretary. 

(FR  Doc  97-7342  Filed  3-21-97;  8.45  am] 
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Salf-Ragulatory  Organizations;  Notice 
of  Filing  of  Proposad  Rula  Changa  by 
ttta  National  Aaaodatlon  of  Sacuittiaa 
Daalars,  Ine^  Ralating  to  tha  Tranafar 
of  Umitad  Partnarahip  Sacuritiaa 

March  13, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
January  29, 1997  the  NASD  Regulation, 
hic  ("NASD  Regulation")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items,  I,  n,  and 
in  below,  whidk  Items  have  been 
prepared  by  th^  self-regulatory 
organization.  The  (Dommission  is 
publishing  this  notice  to  soUdt 
comments  on  the  {miposed  rule  change 
from  interested  persons. 

L  Self>Regnlatory  Organization's 
Statement  irf'the  Terms  of  Sulwtance  o{ 
the  Propoaed  Rule  Change 

NASD  Regulation  is  propiosing  to 
amend  Rules  11580  and  11870  of  the 
National  Association  of  Securities 
Dealers,  hic.  ("NASD"  or  "Association") 
to  expand  the  current  exceptions  to  the 
requirement  that  members  use  the 
Limited  Partnership  Transfer  Forms  for 
the  transfer  of  limited  partnership 
securities  and  require  thL,.  the  Forms  be 
used  by  members  in  account  transfers  of 
limited  partnerships. 

IL  Self-Regulatory  Organization's 
Statement  of  tfie  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  January  29, 1996,  the  Commission 
approved  new  NASD  Rule  11580 
(formerly.  Section  73)  to  the  NASD's 
Uniform  Practice  Code  requiring 
members  to  use  Standardized  Transfer 
Forms  when  transferring  limited 
partnership  securities.^  Use  of  the  forms 
became  mandatory  for  NASD  members 
on  May  15, 1996.  NASD  Regulation  is 
proposing  two  amendments  related  to 
the  use  of  the  Standardized  Transfer 
Forms.  The  first  is  an  amendment  to 
NASD  Rule  11580  to  expand  the  current 
exceptions  to  include  limited 
partnerships  that  trade  in  the  non-    - 
Nasdaq  over-the-counter  market  that  are 
in  a  depository.  The  second  amendment 
is  to  NASD  Rule  11870  (formerly. 
Section  65)  to  require  that  the 
Standardized  Transfer  Forms  be  used  by 
members  in  account  transfers  of  limited 
partnerships. 

L  i^mendinent  to  Rule  11580.  This 
rule  includes  an  exception  for  limited  ~ 
partnership  securities  that  are  listed  on 
an  exchange  or  the  Nasdaq  Stock 
Market.  The  exception  does  not  cover 
those  limited  partnership  securities  that 
are  quoted  on  the  OTC  Bulletin  Board 
that  trade  with  such  frequency  that  use 
of  the  Standardized  Transfer  Forms 
would  not  be  appropriate.  In  ordpr  to 
broaden  the  exception,  NASD 
Regulation  is  proposing  to  amend 
subparagraph  (a)  of  NASD  Rule  11580  to 
except  from  the  requirements  of  the  nde 
those  limited  partnership  securities  that 
are  in  a  depository  and  that  settle 
regular  way.^  It  is  believed  that  the 
proposed  criteria  of  depository 
eU^ility  and  regular  way  settlement 
identify  that  group  of  non-Nasdaq  over- 
the-counter  limited  partnership 
securities  that  do  not  need  the 
Standardized  Transfer  Forms  to 
facilitate  settlement.  The  Forms  were 
specifically  adopted  to  address 
problems  associated  with  the  settiement . 
of  limited  partnership  interests  that  are 
generaUy  illiquid  and  where  the  transfer 
requirements  contained  in  the  General 
Partnership  Agreement  vary  widely  as 
to  the  type  of  information  and 
documents  necessary  for  a  vahd  transfer 
of  a  interest. 


'  15  U.S.C  78a(b)(l). 


>  Sacuritiee  Exchange  Act  Release  No.  36783  (Jan. 
29,  1996).  61  FR  3955  (Feb.  2.  1996). 

'The  Commission  notes  that  the  proposal 
requires  that  the  sacimties  be  physically  present  in 
a  depository  to  qualify  for  this  exception.  Simply 
being  "eligible  for  deposit"  in  a  depository  is  no( 
enough. 
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ii.  Amendment  to  Rule  1 1870.  Since 
the  adoption  of  NASD  Rue  11580, 

members  have  inquired  as  to  whether 
the  Standardized  Transfer  Forms  can  be 
used  to  accompUsh  account  transfers 
under  NASD  Rule  11870.  hi  order  to 
clarify  this  issue,  NASD  Regulation  is 
proposing  to  amend  Rule  11 870  to 
provide  that  in  the  case  of  limited 
partnership  securities,  members  must 
use  the  Standardized  Transfer  Fonns 
unless  exempted  by  that  rule.* 

2.  Statutory  Basis 

NASD  Regulation  beUeves  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act '  in  that  the  proposed  rule 
change  is  designed  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  infonnation  with  respect  to. 
and  Eacihtating  transactions  in  securities 
and,  in  general,  to  protect  the  pubUc 
interest. 

B.  Self-Regulatory  Orgjonization's 
Statement  on  Bmden  on  Competition 

NASD  Regulation  beheves  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

NASD  Regulation  has  neither 
solicited  am  received  written 
comments. 

m.  Date  ofEHm-Uiene—  of  the 
Propoewl  Role  Change  and  Timing  fbr 
CommiMkin  Action 


Within  35  days  of  the  pubUcation  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 


*  TIm  CammiMion  oota*  that  am  ol  the  Focma 
will  (upplamant.  nthor  than  replaca.  tha  cumnl 
fcxnn  utiliaad  by  mamban.  whan  sfbctlng  an 
account  transiw.  NASD  RaguUtion  repraaanu  thai 
tha  uaa  of  tha  Fonns  is  nacaaaary  bacausa  thaaa 
•acuritias  ara  hald  in  tha  nMcnbar's  oama  for  tha 
batiafit  of  tha  invastor.  Thus,  it  is  nacaaaary  to 
notify  tha  gnaral  partnar  of  tha  "changa  in 
ownanhip"  wiian  an  invaator  transiKs  its  account 
to  a  dUfannt  manbar  so  tha  gMiaral  pattnar  my 
•dfust  its  raoorda  accordingly.  Talapbooa 
oomraraatkn  batwaan  Soxanna  E.  Rothwall. 
Onnxhy  Kaonady.  NASO  Ragulation.  and  Anthony 
P.  Paeon.  Oivisioo  of  Marfcat  Ragulation.  SBC  (Mar. 
7.1997). 

•1SU.&C7SO-3. 


(A)  By  order  approve  the  proposed 
rule  chan^,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W*. 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Also,  copies  of 
such  filing  wall  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NASD.  All  submissions  should 
refer  to  File  No.  SR-NASD-97-05  and 
should  be  submitted  by  April  14. 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority." 

Jooatkaa  G.  Katz. 

Secretary. 

(FR  Doc.  97-7281  Filed  3-21-97;  8:45  am] 
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[Oiliasi  No.  34-38406;  FN*  No.  SR-NYSE- 
96-38] 

Setf-Reguiatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Oixtar 
Granting  Appivval  to  Proposed  Rule 
Change  and  Notk:e  of  Rling  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1  to  Proposed  Rule 
Change  Relating  to  a  One- Year  Pilot 
Program  for  Transmlssk>n  of  Proxy 
and  Other  Shareholder  Communication 

March  14. 1997. 

L  Introduction 

On  December  6,  ld96.  the  New  York 
Stock  Exchange,  hic.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 


thereunder,'  a  proposed  rule  change  to 
amend  NYSE  Rules  451  and  465,  which 
estabUsh  guidelines  for  the 
reimbursement  of  expenses  by  issuers  to 
NYSE  member  organizations  for  the 
pnx^ssing  of  proxy  materials  and  other 
issuer  communications  to  security 
holders  whose  securities  are  held  in 
street  name. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  38058  (Dec. 
18,  1996),  61  FR  68082  (Dec.  26, 1996). 
Thirty-nine  comment  letters  were 
received  on  the  proposal,  which  include 
a  letter  submitted  by  the  NYSE  in 
response  to  the  Commission's  request 
for  comment.^  On  March  7, 1997,  the 
NYSE  submitted  Amendment  No.  1  to 
the  proposed  rule  change.^  This  order 
approves,  on  a  one-year  pilot  basis,  the 
proposed  nde  change,  as  amended,  and 
Amendment  No.  1  on  an  accelerated 
basis. 

n.  Background 

NYSE  member  organizations  holding 
securities  in  street  name  soUcit  proxies 
and  deliver  communications  to  and 
from  beneficial  owners  of  securities  on 
behalf  of  issuers.'  For  this  service, 
issuers  reimburse  member  organizations 
for  out-of-pocket,  reasonable  clerical, 
postage  and  other  expenses  inciured  for 
a  particular  distribution.  NYSE  Rules 
451  and  465  provide  guidelines  for  the 
reimbursement  of  these  expenses. 

Since  the  late  1960's.  NYSE  member 
firms  increasingly  have  used  an  outside 
contractor  for  these  types  of  services 


•17C.FX  20a30-3(aKl2). 
>  IS  U.S.C  7aa(bNU 


»17CFR240.19t>-4. 

*  See  lattar  from  jamas  E.  Buck,  Senior  Vice 
President  and  Secretary.  NYSE,  to  Jonathan  C.  Katz, 
Secretary.  SEC  dated  February  10. 1997  ("hfYSE 
Letter"). 

*  See  letter  trom  Jamas  E.  Buck.  Senior  Vice 
President  and  Secretary,  NrVSE.  to  Jonathan  G.  Kats. 
Secretary,  SEC  dated  March  5.  1997.  In 
Amendment  No.  1.  the  NYSE  changes  the  proposal 
to  a  one- year  pilot  and  represents  that,  following 
tha  1997  proxy  season,  a  certified  public  accounting 
firm  will  audit  the  results  of  the  pilot  period.  The 
NYSE  states  that  tha  independent  accountant  will 
report  to  the  Commission  and  the  NYSE  no  later 
than  October  31,  1997.  As  discussed  below,  the 
independent  accounting  firm  must  conduct  an  audit 
of  the  results  of  operations  of  ADP  Investor 
Communication  Services,  tha  division  of  Automatic 
Dsta  Processing.  Inc.  ("ADP")  that  performs  proxy 
intermediary  services  for  approximately  200  NYSE 
member  firms. 

>  Street  ownership  eocoatpaaaas  shares  purchased 
through  a  broker  or  bank  (raisrTed  to  as  s  nominee). 
The  shares  are  then  registered  in  the  name  of  that 
nominee,  or  in  the  nominee  name  of  a  depoaitory 
such  as  The  Depository  Trust  Compeny  ( "DTC "). 
According  to  a  recent  NYSE  analysis,  on  svan^, 
approximately  70  to  80  percent  of  all  outstanding 
aharaa  ara  held  in  street  name. 


rather  than  handling  proxy  processing 
internally.  For  example,  a  firm  would 
contract  with  a  division  of  Automatic 
Data  Processing,  hic.  ("ADP"),  ADP 
Investor  Communication  Services,  the 
only  intermediary  offering  these 
services  to  broker-dealers,  for  the 
solicitation  of  proxy  voting  instructions 
and  the  distribution  of  reports  to 
shareholders.^ 

hi  submitting  this  rule  proposal,  the 
Exchange  explains  that  there  have  been 
changes  in  the  market  since  the  last 
review  of  the  reimbursement  guidelines 
in  1986  that  prompt  the  Exchange  to 
reevaluate  its  current  fee  reimbursement 
schedule.  First,  the  Exchange  beUeves 
that  proxy  solicitation  and  report 
distributions  costs  have  increased  since 
1986.  in  large  pari,  because  of  the 
general  cost  increases  in  the  economy. 
For  example,  the  Exchange  notes  that 
the  cost  of  postage  has  doubled  since 
1979.  The  Exchange  believes  that  the 
brokers  pass  these  costs  through  to  the 
issuers,  directly  or  through  ADP. 

Second,  the  Exchange  believes  that 
the  aggregate  costs  also  have  increased 
for  issuers  because  there  has  been  a 
substantial  increase  in  the  number  of 
beneficial  ownert,  a  result  of  the 
increased  participation  of  individual 
investors  in  the  securities  market  The 
Exchange  further  notes  that  the 
percentage  of  holdings  of  securities 
through  institutional  investors,  mutual 
funds,  pension  and  savings  plans  also 
has  increased.^ 

Third,  the  Exchange  believes  that,  in 
addition  to  the  changing  stock 
ownership  patterns,  stock  holdings 
continue  to  migrate  trom  registered  to 
street  or  nominee  ownership." 
Currently,  street  name  holdings  are 
concentrated  with  approximately  1 ,000 
nominees,  and  the  &cchange  believes 
that  an  efficient  infrastructure  is 
necessary  to  coordinate  these  nominees 
and  their  customers  and  that  service 


*The  identity  of  the  soliciting  broker  remains  oo 
all  communications. 

'  According  to  the  Exchange,  these  institutions 
have  an  ottligation.  or,  in  some  cases,  a  statutory 
duty,  to  vote  the  shares  being  held  and  that 
institutions  have  developed  mechanisms  to  vote 
their  shares  in  conformity  with  their  own  internal 
policies  and  governing  regulations.  The  Exchange 
believes  that  many  institutional  investors  have 
difficulty  voting  on  a  timely  basis  during  the  spring 
proxy  season  where  over  40%  of  all  annual 
iL.eetings  occur  within  a  few  weeks  and  some  large 
institutions  vote  close  to  the  meeting  date, 
particularly  during  the  proxy  seeson  bacausa  of  the 
increeae  in  peperwork. 

*  "Nominees"  are  those  names  that  appear  on 
aitlier  the  list  of  record  shareholders  or  on  an 
omnibus  proxy  sent  to  the  issuw  on  the  record  date 
by  a  depository,  but  who  are.  in  bet,  acting  for 
someone  else.  In  practice,  they  are  self-clearing 
brokers,  banks,  or  other  financial  institutions 
participating  in  DTC  or  some  other  depoaitory. 


bureaus,  as  agents  of  nominees,  should 
build  and  maintain  such  systems. 

Finally,  the  Exchange  notes  that  there 
have  been  significant  technological 
advances  in  the  corporate  governance 
process.  For  example,  nominees  and 
their  agents  have  developed 
communication  systems  for  obtaining 
shareholder  votes  electronically  rather 
than  through  a  physical  proxy.  To 
accommodate  this  development,  the 
Exchange  amended  its  rules  to  permit 
telephone  voting.  The  Exchange  is 
concerned,  however,  that  the  current  fee 
structure  does  not  recognize  the  value 
that  some  of  these  systems  provide  to 
issuers  in  reducing  the  costs  of 
coordination  and  soUcitation.  Despite 
the  progress  that  has  been  made  in  the 
distribution  and  proxy  soUcitation 
pr(K:ess,  the  Exchange  states  that  the 
issuers  often  express  their  belief  that 
mailing  fees  are  unnecessarily  high  and 
that  the  procedures  are  not  responsive 
to  the  needs  of  the  issuers. 

In  proposing  a  revised  fee 
reimbursement  structure,  the  Exchange 
beheves  that  the  current  fee  structure 
does  not  provide  incentives  for 
nominees  and  other  intermediaries  to 
use  the  most  current  and  efficient 
technology.  The  Exchange  believes  that 
without  financial  incentives,  it  is 
unlikely  that  new  cost-reducing 
technology  will  be  implemented.  The 
Exchange  also  believes  that  the  current 
fee  structure  ignores  the  economies  of 
scale  and  costs  of  coordinating  multiple 
nominees  and  the  value  that 
consoUdating  material  distribution  and 
voting  collection  provides  to  issuers." 

m.  Description  of  Proposal 

The  Exchange  proposes  to  reduce  the 
suggested  rate  of  reimbursement  from 
$.60  or  $.70  to  $.55  for  each  set  of  proxy 
materials,  i.e.,  proxy  statement,  form  of 
proxy  and  annual  report,  when  mailed 
as  a  unit  The  Exchange  proposes  to 
eliminate  the  current  distinction 
between  proposals  that  require 
beneficial  owner  instructions  and  those 
that  do  not  The  Exchange  beUeves  that 
this  change  will  produce  substantial 
savings  for  all  issuers. 


*These  services,  which  are  not  expressly  required 
by  any  regulation,  include;  (i)  Sending  a  single 
search  card  for  multiple  nominees:  (ii)  coordinating 
multiple  nominees  to  generate  a  single  material 
request  for  eech  issuer  (iii)  delivering  material  to 
a  single  place  for  multiple  nominees;  (iv)  sorting 
bulk  mail  across  multiple  nominees  for  m«iriiiiiim 
discounts;  (v)  daily  reporting  of  votes  for  multiple 
broker  and  bank  nominees;  and  (vi)  consolidating 
multiple  nominees  into  a  single  invoice.  As 
discussed  infra  note  111,  however,  the  NYSE  has 
indicated  that  the  voting-related  services  described 
in  the  preceding  textual  paragraph — electronic  and 
telephonic  voting  services  now  olhred  by  member 
firms  and/or  ADP  acting  as  their  agent — will  not  Iw 
covered  by  the  new  fee  structure. 


The  Exchange  also  proposes  to  reduce 
the  rate  for  mailing  other  reports  from 
$.20  to  $.15.  The  rate  of  reminder 
notices  would  remain  at  $.40  uidess  a 
proxy  fight  is  involved.  The  Exchange 
proposes  to  eliminate  the  special  fee  of 
$.60  for  mailing  only  to  shareholders 
who  have  not  voted. 

For  mailings  involving  proxy  fights, 
the  Exchange  proposes  to  include  a  new 
fee  of  $1.00  for  each  set  of  proxy 
materials  mailed.  The  Exchange  believes 
that  proxy  contests  require  significant 
efforts  by  all  participants  in  the  proxy 
process  and  can  occur  imder  difficult 
circumstances. 

The  Exchange  also  proposes  to 
implement  a  new  $20  fee  per  nominee 
(applicable  to  each  proxy  solicitation)  to 
compensate  an  intermediary  for 
coordinating  a  series  of  functions  across 
a  multitude  of  nominees.  These  services 
include: 

a  Searches:  Rule  14a-13  under  the 
Act  requires  an  issuer  to  inquire  of  each 
record  holder  to  determine  the  number 
of  beneficial  owners  holding  shares 
through  nominees.  Issuers  woidd  only 
incur  the  expense  of  performing  one 
"search"  for  all  the  nominees  if  an 
intermediary  coordinates  multiple 
nominees. 

e  Search  responses:  Nominees  must 
respond  to  an  issuer's  search  request 
within  seven  business  days  of  receipt. 
An  intermediary  can  consoUdate 
responses  where  there  are  multiple 
levels  of  entities  and  save 
administrative  expenses  for  issuers. 

a  De/Jvering  materials:  Providing 
material  to  hundreds  of  nominees 
requires  an  issuer  to  sort  and  ship  a 
parcel  to  each  nominee.  An    - 
intermediary  can  reduce  the  cost  to 
issuers  if  it  can  make  one  material 
dehvery  for  hundreds  of  nominees. 

a  Use  of  bulk  mail:  If  intermediaries 
combine  nominees,  issuers  could 
qualify  for  bulk  discounts. 

a  Preliminary  voting  information:  To 
help  issuers  determine  whether  they 
have  a  quorum,  many  brokras  currendy 
report  a  discretionary  vote  10  or  15  days 
before  a  meeting  in  accordance  with 
NYSE  Rule  451(b)(1),  and  again  at  the 
time  of  the  meeting.  For  example,  ADP 
sends  daily  consolidated  vote  reports  15 
or  10  da]r8  before  a  meeting,  and  then 
every  business  day  until  the  night  before 
the  meeting.  Issuers  may  save  certain 
expenses  if  issuers  obtain  the  vote  from 
a  single  source  for  hundreds  of 
nojninees. 

The  Exchange  believes  that  the 
coordination  fee  is  consistent  with 
current  Exchange  rules  that  authorize 
the  payment  of  a  coordination  fise  for 
agents  that  c(x>rdinate  providing 
information  regarding  non-objecting 
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beneficial  owners  ("NOBOs").'©  The 
Exchange  estimates  that  the  smallest 
4,000  U.S.  issuers  would  pay,  on 
average,  an  intermediary  nominee 
coordination  fee  of  S800,  which 
partially  would  be  oSset  by  the  lower 
basic  rate  and  lower  expenses. 

The  Exchange  also  proposes  to  clarify 
the  policy  with  respect  to  out-of-pocket 
expenses  by  providing  for 
reimbursement  only  of  actual  costs, 
such  as  outgoing  postage  (plus  third 
class  sorting  fee),  envelo()es  and 
business  reply  envelopes,  and  custom 
printing  of  envelopes  and  ballots.  The 
exchange  proposes  that  the  business 
reply  postage  would  be  billed  at  the 
Business  Mailing  Accounting  System 
("BRMAS")  rate.  The  Exchange  believes 
that  additional  savings  are  possible  by 
sorting  mail  to  obtain  postal  discounts 
as  well  as  tiirough  other  efforts 
undertaken  by  nominees  or  their  agents 
to  reduce  issuers'  postage  expenses, 
which  could  be  shared  between  the 
issuer  and  the  processor. 

The  Exchange  also  is  proposing  a  new 
incentive  fee  to  compensate  member 
organizations  and/or  intermediaries  for 
eliminating  the  need  to  send  materials 
in  paper  form.  The  Exchange  believes 
that  this  fee  will  encourage  member 
organizations  to  apply  technology  to 
sort  materials  so  that  multiple  proxy 
instruction  forms  are  included  in  a 
single  envelope  with  a  single  set  of 
materials  to  be  mailed  to  the  same 
household.  The  Exchange  is 
encouraging  "householding."  whereby 
the  member  firm  or  intermediary  could 
earn  the  paper  elimination  fee  by 
distributing  multiple  proxy  instruction 
forms  electronically  or  by  distributing 
all  material  to  a  household 
electronically.  Therefbre,  the  Exchange 
is  proposing  a  fee  of  $.50  ($.10  for  a 
quarterly  report)  for  each  set  of  material 
that  is  not  mailed. 

Finally .^  the  Exchange  clarifies  the 
manner  in  which  the  fises  are  collected. 
The  Exchange  notes  that  ADP  is  the 
agent  for  many  of  the  brokerage  firms 
that  are  Exchange  members,  and  that 
these  firms  subcontract  the  data 
processing  functions  of  the  proxy 
solicitation  process  to  ADP  but  retain  all 
the  obligations  to  comply  with  the 
relevant  Exchange  rules  as  well  as  the 
Commission's  proxy  rules  (e.g.,  Rule 
14b-l).  ADP  has  developed  a  "single 
invoice"  procedure  for  all  brokers  with 
whom  they  have  subcontracted  to  avoid 
issuers  having  to  pay  multiple  brokers. 
Under  this  procedure.  ADP  bills  issuers 
on  behalf  of  brokers  and  banks  and 
remits  to  their  clients  the  amounts 
specified  in  their  contracts,  which  the 


firms  will  retain  to  cover  their  own 
costs.  The  Exchange  believes  that  this 
billing  procedure  does  not  affect  issuer 
costs.  If  the  broker  billed  issuers 
directly,  the  issuers  would  pay  the  same 
amount  but  to  several  brokers  rather 
than  to  a  central  data  processor.  The 
Exchange  believes  that  there  is  no 
economic  difference  in  the  brokerage 
firms  retaining  part  of  the  costs  paid  by 
the  issuers  or  such  firms  receiving  the 
same  amount  paid  by  ADP  through  the 
single  invoice  system  and  that  issuers 
benefit  from  this  procedure  l>ecause 
they  are  able  to  pay  a  single  processor 
rather  than  multiple  brokerage  firms. 
The  Exchange  proposes  the  new  fee 
structure  for  a  one-year  pilot  term. 
Following  the  1997  proxy  season,  the 
NYSE  proposes  that  a  certified  public 
accounting  firm  audit  the  results  of  the 
pilot  period  by  examining  the  costs  and 
experiences  of  the  issuers,  NYSE 
member  organizations  and 
intermediaries  during  the  pilot.  The 
Commission  expects  this  audit  to 
encompass  ADP's  results  of  operations 
for  the  one-year  pilot  period.  The 
independent  accountant  will  present  a 
written  report  detailing  the 
methodology  and  results  of  its  audit  to 
the  Commission  and  the  NYSE, 
respectively,  no  later  than  October  31. 
1997  so  that  appropriate  changes,  if 
necessary,  may  be  made  for  a  second 
pilot. 

IV.  Summary  of  Comments 

The  Commission  received  a  total  of  38 
comment  letters  on  the  NYSE's 
proposal.ii  The  NYSE  also  submitted  a 


>*Sa»  NYSE  Rule  451.93. 


>  *  See  letters  from  William  A.  Bowen.  Vica- 
Pre«ident.  Finance,  AAON.  Inc..  to  Marguet  H. 
McFarUnd.  Deputy  Secretary,  SBC.  dated  January 
30.  1997  CAAON  Letter");  |ohn  D.  Quinn.  Vice 
Preaideot,  A.C.  Edwrards  k  Sooi.  Inc..  to  Mai]garel 
H.  McFarland.  Deputy  Secretary.  SBC.  dated 
February  S,  1997  ("A.C.  Edwards  Letter"):  Patricia 
A.  Bell,  Second  Vice  Pre«dant.  Sharabolder 
Swvices.  AFLAC  Incorporated,  to  Secretary.  SBC. 
datMl  February  6,  1997  ("AFLAC  Letter"):  Sarah  A. 
Millar.  Senior  Covemment  Ralatioos  Counsel.  Trust 
and  Securities,  American  Bankets  Association,  to 
Jonathan  G.  KaU.  Secretary,  SBC.  dated  February 
21.  1997  ("ABA  Lener");  Sari  L.  Macrie.  Vica 
President.  Investor  Relations  Ameritech,  to 
Secretary,  SEC.  dated  January  31,  1997  ("Ameritech 
Letter"):  Brian  T  Borders,  President,  Association  of 
Publicly  Traded  Companies,  to  Jonathan  G.  Katz. 
Sacratary.  SEC,  dated  February  10,  1997  ("APTC 
Lattar"):  Carol  A.  Gasaon,  Senior  Financial  Analyst. 
Apollo  Group.  Inc.,  to  Margaret  H.  McFarland.  SEC. 
dated  January  IS.  1997  ("Apollo  Letter"):  Carl  T 
Hagberg,  Carl  T.  Hagbetg  and  Associates,  to 
Secretary,  dated  February  11.  1997  ("Hagbeig 
Letter");  John  Finagan.  Chief  Financial  Officer. 
ComerstocM  Imaging.  Inc..  to  Richard  Grasso. 
Chairman  and  Chief  Executive  Officar.  ^fySE,  dated 
September  11. 1996  ("Coroerstone  Latter");  James 
T.  Huf&nan,  Piesideot.  Credo  Petroleum 
Corporatioo.  to  Secretary,  SEC,  dated  February  7. 
1997  ("Credo  Letter"):  Gordon  G  Gamey.  President. 
Corporate  Transfer  Agents  Association.  Inc.  to 
Secretary.  SEC.  dated  February  3. 1997  ("CTA 


letter  in  response  to  the  comments 
requested  by  the  Commission."  A 
substantial  majority  of  the  letters 

Letter"):  Thomas  E.  Ross,  Manager,  Shareholder 
Relations  Department,  DQE,  to  Secretary,  SEC. 
dated  February  5, 1997  ("DQE  Letter");  H.  John 
Sauer  ID,  Principal/Operations,  Edward  Jones,  to 
SEC.  dated  January  IS.  1997  ("Edward  Jones 
Letter"):  Glynn  E.  Williams.  Jr.,  Vice  President. 
Finance,  Goodrich  Petroleum  Corporation,  to 
Margaret  McFarland.  Deputy  Secretary,  SEC.  dated 
January  17, 1997  ("Goodrich  Letter");  James  P. 
Owens.  V.P.  Finance.  Gradco  (USA)  Inc.,  to 
Margaret  McFarland,  Deputy  Secretary,  SBC.  dated 
January  14. 1997  ("Gradco  Letter");  David  S. 
Ruksznis,  Director,  Shareholder  Operations  and 
Securities  Services,  GTE  Service  Corporation,  to 
SEC.  dated  February  3,  1997  ("GTE  Letter");  James 
R.  KJucharits,  Controller,  Isomedix  Inc..  to 
Secretary.  SEC.  dated  January  15,  1997  ("Isomedix 
Letter"):  Rene  Vanguestaine.  Managing  Director,  )P 
Morgan,  to  Jonathan  G.  KaU.  Secretary.  SEC.  dated 
February  14, 1997  ("JP  Morgan  Letter");  Nancie  W. 
LaOuke,  Vice  President.  Secretary,  Kmart 
Corporation,  to  SEC.  dated  February  6,  1997 
("Kinart  Letter"):  Robert  Donovan,  Senior  Vice 
President.  Legg  Mason  Wood  Walker,  Incorporated, 
to  Secretary,  SEC,  dated  January  31,  1997  ("Lagg 
Mason  Latter");  Sophia  G.  Vergas,  Assistant 
Secretary,  The  Liberty  Corporation,  to  Secretary. 
SEC,  dated  February  6.  1997  ("Ubeity  Letter"); 
Rhonda  Anderson.  Director,  Corporate  Secretary's 
Department,  Lucent  Technologies,  to  Secretary, 
SEC  dated  February  10,  1997  ("Lucent  Letter"); 
Martin  ).  McOermott.  Senior  Assistant  Secretary, 
Merck  A  Co.,  Inc.,  to  Jonathan  G.  Katz.  Secretary, 
SEC.  dated  February  11.  1997  i  Merck  Letter"); 
Gordon  G.  Gamey,  Senior  Assistant  Secretary, 
Mobil  Corporation,  to  Secretary,  SEC.  dated 
February  6,  1997  ("Mobil  Latter):  John  T.  Wall. 
Executive  Vica  President,  The  Nasdaq  Stock 
Market.  Inc.,  to  Jonathan  C.  Katz.  Secretary,  SEC. 
dated  March  13,  1997  ("Nasdaq  Letter"):  Kathryn  G. 
Casparian,  Managing  Director.  Oppenbeimer  ft  Co.. 
loc,  to  SBC.  dated  January  29.  1997  ("Oppenheimer 
Latter"):  John  Howell  Bullion,  Chief  Executive 
Officer,  Orphan  Medical,  to  Secretary.  SEC.  dated 
January  14,  1997  ("Orphan  Medical  Letter");  Nancy 
R.  Kyle.  Director,  Investor  Relatioiu,  PepBoys.  to 
Secretary,  SEC,  dated  February  7,  1997  ("PepBoys 
Latter");  Faye  Widenmann.  Vice  President, 
Corporate  Relations  &  Administration  and 
Saciatary,  Pinnacle  West  Capital  Corporation,  to 
Jonathan  G.  Katz,  Secretary,  SEC.  dated  February  5. 
1997  ("Pinnacle  West  Letter");  Patrick  J.  Callans. 
Corporate  Counsel,  Price  Costco,  Secretary,  SEC, 
dated  February  11.  1997  ("Price  Costco  Letter"); 
Donna  Dabney,  Secretary  and  Assistant  General 
Counsel,  Reynolds  Metals  Company,  to  Jonathan  G. 
Katz.  Secretary.  SEC.  dated  February  7.  1997 
("Reynolds  Metals  Letter"):  Donald  D  Kittell. 
Executive  Vice  President,  Securities  Industry 
Association,  to  Jonathan  G.  Katz.  Secretary,  SBC, 
dated  February  10. 1997  ("SL\  Letter"):  Jerome  |. 
Qair.  Senior  Vice  President,  Smith  Barney,  to 
Margaret  H.  McFarland,  Deputy  Secretary,  SEC 
dated  February  5,  1997  ("Smith  Barney  Letter"); 
George  M.  Holston.  Assistant  General  Manager  and 
Assistant  Secretary,  Texaco  Inc.,  to  Jonathan  G. 
Katz.  Sacrelary.  SEC,  dated  February  6.  1997 
("Texai:o  Letter");  Robert  |  Agnich.  Senior  Vice 
President.  Secretary  and  General  Counsel,  Texas 
Instruments  Incorporated,  to  Secretary.  SEC,  dated 
January  31, 1997  ("Texas  Instrumenu  Letter"); 
James  T.  Anderson.  Vice  President  and  Treasurer, 
US  West,  to  Arthur  Levitt.  Chairman.  SBC.  dated 
February  S.  1997  ("US  West  Latter"):  Jennifer 
LaGrow,  Manager,  Sharaboldar  Services,  the  Walt 
Disney  Company,  to  Secretary,  SEC  dated  January 
17. 1997  ("Walt  Disney  Letter");  John  W. 
Hetherington,  Vice  President  and  Corporate 
Secretary,  Weslvaco.  to  Secretary,  SBC.  dated 
February  7.  1997  ( "Westvaco  Latter"). 
"  See  NYSE  Latter,  supra  note  3. 


support  the  proposal.  ^^  althot^ 
several  commenters  do  not  support  the 
proposal.'*  Some  commenters  support 
the  proposal  overall,  but  express 
concern  about  one  or  two  aspects  of  the 
proposal.  >' 

Most  of  the  commenters  express 
general  support  for  the  NYSE's 
proposed  nile  change.  Many 
commenters  believe  that  the  proposal 
would  provide  incentives  to  the 
industiy  to  continue  to  explore  and 
develop  new  technologies  that  would 
help  issuers  achieve  greater  economies 
while  improving  communications  with 
the  shareholders.'*  Several  commenters 
believe  that  the  proposed  rule  change 
should  improve  the  timeliness,  accuracy 
and  participation  rate  of  proxy 
tabulation  for  the  issuer.*'  Two 
commenters  believe  that  the  application 
of  advanced  technology  will  result  in 
decreased  costs  to  all  corpcH-ate  issuers, 
both  large  and  small,  and  better  service 
for  all  investors.'" 

Moreover,  several  commenters  argue 
that  the  proposed  fee^  are  fair  and 
equitable  to  all  p>artie8.'<>  One 
commenter  beheves  that,  although  the 
proposed  fee  structure  represents  a 
departure  from  the  original  concept  of 
"reimbursement,"  the  proposed  fee 


"See  AAON  Latter.  A.G.  Edwards  Latter.  ABA 
Letter.  Ameritech  Letter,  Apollo  Letter,  Cornerstone 
Latter,  CTA  Letter.  Edward  Jones  Letter,  Goodrich 
Latter,  Gradco  Latter,  GTE  Letter,  Isomadlx  Letter. 
Kmart  Letter,  Lagg  Mason  Letter,  Liberty  Latter, 
Merck  Letter,  Mobil  Letter.  Oppenheimer  Latter, 
Orphan  Medical  Letter.  PepBoys  Letter,  Price 
Costco  Letter,  Smith  Barney  Letter,  Texaco  Letter, 
Texas  InstrumanU  Letter,  US  West  Letter,  Walt 
Disney  Letter,  Westvaco  Letter,  tupra  note  11.  Sea 
also  APTC  Latter  (not  opposing  proposal  as  pilot 
program  and  recognizing  it  as  a  necessary  first  step 
toward  improving  upon  the  eSectiveness  and  the 
efficiency  of  the  overall  issuer/ shareholder 
communication  system),  SIA  Letter  (supporting  the 
reimbursement  feiss,  nominee  fee  and  faiausebolding 
fee  because  they  are  the  result  of  open  and 
extensive  negotiations  between  issuer 
representatives  and  broker  dealers  that  procass 
independently  and  through  an  intarmediaiy),  tupta 
note  11. 

">  See  Credo  Letter,  Hagberg  Latter,  Pinnacle  W«M 
Latter,  $upra  note  11. 

"See  e.g..  ABA  Latter.  APTC  Latter,  Luoant 
Latter,  tupra  note  11. 

"See  Apollo  Latter.  Cornerstone  Letter,  Goodrich 
Latter,  Isomedix  Letter,  see  also  Edward  Jonas 
Latter,  Gcadco  Latter,  Nasdaq  Latter,  PapBoys 
Latter,  rupra  note  11. 

"  See  Apollo  Letter.  Cornerstone  Latter,  Goodrich 
Latter,  Isomedix  Letter,  tupra  note  11. 

"  See  Orphan  Medical  Letter.  Walt  Disney  Letter, 
supm  note  11.  Several  commenters  iKJte  a  related 
issue  of  late  proxy  voting  by  pension  funds  and 
institutions  that  arises  vi^th  the  application  of  new 
technology  in  the  proxy  voting  procaai  These 
commenters  explain  that  these  funds  and 
institutions  have  used  advancements  in  technology 
to  vote  later  than  before  the  introduction  of  these 
services.  See  Mobil  Latter.  Pinnacle  W^  Latter,  US 
West  Lattar,  tupra  note  11. 

"See  Orphan  Medical  Letter,  Walt  Disney  Lattar, 
supra  note  11;  sea  also  Lagg  Mason  Letts,  tupm 
111. 


structure  represents  a  step  in  the  right 
direction  to  establish  fees  that  are  truly 
more  representative  of  actual  costs,  ^o 
Two  commenters  supptort  the  proposed 
fee  structure  although  the  new  fee 
structure  may  increase  its  fees.^i 

One  commenter  also  beheves  that  the 
proposed  fee  structure  is  consistent  with 
the  obhgations  of  issuers  to  reimburse 
brokers  for  pnx^ssing  proxy  and  other 
materials.22  In  its  comment  letter,  the 
NYSE  reiterates  that  the  proposed  fee 
structtire  is  consistent  with  the 
obhgations  of  issuers  to  reimburse 
brokers  for  processing  proxy  and  other 
materials.23  The  NYSE  explains  that  the 
proposed  fees  resulted  from 
consultations  with  hsted  companies, 
member  firms  and  other  industry 
organizations  involved  in  the  proxy 
soUdtation  process  and  that  the 
proposal  contains  comprcHnises 
intended  to  address  the  interests  and 
concerns  of  all  participants.** 

Several  commenters  express  general 
concern  about  the  proposed  fee 
structure.  Several  commenters  question 
why  costs  to  distribute  proxy  materials 
to  street  accounts  remain  significantly 
higher  than  to  registered  owners.*^  One 
commenter  also  argues  that  advancing 
technology  should  reduce,  not  increase, 
servicing  costs,  and  that  the  increasing 
level  of  beneficial  ownership  should 
reduce,  not  increase,  per  unit  servicing 
costs.'*  Moreover,  this  commenter 
beheves  that  the  brokerage  houses 
should  pay  the  majority  of  the  servicing 
cost  of  beneficial  ownership  because 
they  encourage  and  derive  the  major 
benefit  from  beneficial  ov^rnership.^' 

One  commenter  argues  that  at  least 
one  study  shows  that  the  proposed  fee 
structure  will  increase  proxy  mailing 
costs  from  20%  to  30%,  with  no 


"■See  Texaco  Letter,  tupra  note  11. 

"  See  Liberty  Letter,  PepBoys  Letter,  fupni  note 
11. 

"  See  Smith  Barney  Latter,  supra  note  11., 

"  NYSE  Letter,  tupra  note  3. 

**  See  NYSE  Letter,  supra  note  3.  One  commanter 
agrees  with  the  NYSE  that  the  current  fee  structure 
does  not  recognize  the  value  that  service  bureaus, 
such  as  ADP,  provide  through  their  coordinated 
system  of  distribution  and  proxy  solicitation  and 
that  the  proposal  would  recognize  the  servicas 
provided  and  upon  which  many  member  firms  raly. 
This  commenter  believes  that  without  an  incentive 
to  invest  in  enhanced  technology,  service  bureaus 
could  not  effectively  build  the  infrastructure 
necessary  to  support  sophisticated  applications.  Sea 
Oppenheimer  Letter,  tupra  note  11.  Another 
commenter  notes  that  ATf  ofiers  services  that  somII 
issuers  use  and  appreciate  although  small  issuers 
do  not  utilize  certain  sophisticated  services  becauaa 
many  shareholders  lack  the  equipment  and/at 
sophistication  to  take  advantage  of  modem 
technology.  See  Libarty  Letter,  tupra  note  11. 

»Saa  Pinnacle  Wast  Letter  and  US  West  Latter, 
supra  note  11. 

'*Sae  Crado  Letter,  supra  nota  It. 

*' Saa  Credo  Lattar.  supra  nota  11. 


recognizable  offsetting  benefit. *« 
Another  commenter  notes  that  the 
proposal  would  increase  its  costs  by 
over  450%."  One  commenter  argues 
that  the  proposed  fees  are  higher  than 
what  an  issuer  would  pay  in  a  "free 
market  environment."^ 

One  commenter  beUeves  that  the 
NYSE  should  ensure  that  the  proxy  fees 
offiar  only  reimbursement  of  costs  to  the 
nominees.  3'  This  commenter  beheves 
that  the  nominees  have  some  obhgation 
to  enhance  and  improve  the  proxy 
process,  whether  they  perform  the  proxy 
soUdtation  pnx^ess  in  house  or  through 
an  intermediary.32  The  commenter 
argues  that  the  NYSE  should  encourage 
the  free  market  to  develop  and 
implement  new  technologies  by 
allowing  individual  issuers  to  choose 
whether  to  take  advantage  of  a  new 
process  or  procedure  and  to  make  their 
own  dedsions  based  on  internal  cosXJ 
benefit  analysis.  ^^ 

Several  commentere  address  spedfic 
asp»ects  of  the  NYSE's  rule  proposal. 
Two  commenters  support  the  reduction 
of  the  suggested  rate  of  reimbursement 
to  $.55  for  each  set  of  proxy  materials 
when  mailed  as  a  uniL^  Spedfically. 
one  commenter  notes  that  the  reduced 
rate  would  still  be  sufBdent  for  the 
broker-dealere  to  handle  all  of  the 
fimctions  relating  to  proxy  materials.^ 
Another  commenter,  however,  is  not 
convinced  that  $.55  is  the  right  number 
for  enclosing  and  tabulating  proxy 
materials  and  notes  that  it  pays  a  much 
lower  fee  to  vendors  for  its  regist»ed 
accoimts.** 

Several  commentera  endorse  the 
recommendation  that  actual  cost  for  all 
out-of-pocket  expenses  be  passed  along 
to  the  issuers  and  that  issuers  share  in 
postage  discounts.^'  One  commenter 
beheves  that  all  out-of-pocket  e^qienses 
should  be  passed  along  to  the  issuera  at 
cost.^  One  commenter  suggests  that  all 
postal  discoimts  should  be  passed  on  to 
the  issuers,  s*  Another  commenter 
suggests  that  there  be  an  unniml  review 
of  out-of-pocket  expenses.*** 

Several  commenters  specifically 
address  the  proposecK(.50  incentive  fee. 


"See  Pinnada  West  Letter,  tupn  ixNe  11. 

**Sae  Credo  Letter,  tupra  note  11. 

*o  Sea  Hagberg  Lattar,  supra  Dota  11. 

"  Saa  DQE  Lattar,  supra  nota  11. 

**  Sea  DQE  Lattar,  supra  nota  11. 

>^  Saa  DQE  Latter,  tupra  note  11. 

**Sae  CTA  Letter,  Mobil  Latter,  tupn  nota  11. 

"See  CTA  Letter,  supra  note  11. 

**See  Lucent  Letter,  tupra  note  11. 

*'See  AAON  Letter,  Ameritech  Lattar,  Apollo 
Letter,  Comarstone  Letter,  Goodrich  LatW. 
Isomedix  Letter,  tupra  note  11. 

**S«e  US  West  Lattar,  tupm  note  11. 

>*Saa  OQE  Lattar,  tupn  aota  11. 

«"Saa  AFLAC  LattK,  tupm  nota  11. 
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One  commenter  supports  this  fee 
because  it  would  not  only  help  to 
reduce  further  the  proxy  fee,  postage, 
and  printing  costs  for  the  annual  report 
and  proxy  statement  but  also  reduce 
stockholder  frustration  caused  by 
multiple  mailings.*^  Another 
commenter  believes  that  the  proposal 
would  provide  an  incentive  for  the 
elimination  of  duplicate  mailings.  ^^  One 
commenter  believes  that  the 
"householding"  incentive  fee  will  result 
in  net  savings  to  the  company.*^  This 
commenter  believes  that  the  fee  should 
be  structured  so  that  mailing  list 
reductions  are  quantified  prior  to  the 
print  date  for  annual  reports  and  other 
proxy  materials  to  maximize  the 
potential  savings  to  issuers.^ 

One  commenter,  however,  questions 
how  issuers  would  determine  the 
savings  realized  by  using  the 
householding  process  and  whether 
householding  would  cause  a  further 
delaying  getting  the  vote  to  the  issuer.*' 
Another  commenter  argues  that  the 
NYSE  should  require  that  all 
recordkeepers  minimize  the  number  of 
duplicate  mailings  or  should  ensure  that 
any  consolidation  fee  permitted  is  based 
on  direct  cost  savings  to  issuers,  payable 
only  in  the  first  year  of  savings,  and 
shared  between  the  issuers  and  the 
intermediary.^ 

One  commenter  believes  that  the 
paper  and  postage  elimination  fees  are 
significantly  higher  than  what  most 
transfer  agents  charge  for  these  same 
services  and  that  it  would  be 
appropriate  to  pass  these  charges  on  to 
issuers  only  if  the  fees  are  mariwt  driven 
and  comparable  to  what  other 
companies  in  the  marketplace  are 
charging  for  similar  activity.*^  Another 
commenter  believes  that  any  fee  paid  to 
a  broker  for  assistance  in  eliminating 
duplicate  mailings  should  be  based  on 
actual  reasonable  costs  incurred  by  the 
twoker.**  One  commenter  also  notes  that 
the  proposed  incentive  fee  would 
increase  fees  for  foreign  issuers  with  a 
relatively  small  U.S.  float '*' 


**  See  Tsxaa  inXrumeDls  Letter,  tupra  note  11. 

«  See  Wectvaco  Letter.  lupra  note  1 1. 

*>See  Reynolds  Metal  L,etter.  tupra  note  11. 

**See  Reynolds  Metal  Letter,  supra  note  11. 

*'See  Pinnacle  West  Letter,  supra  note  11. 

«*See  DQE  Letter,  tupra  note  11. 

«^See  US  West  Letter.  $upra  note  11.  This 
commenter  also  diiaginai  with  the  NYSE:* 
contentioa  that  it  is  impracticable  to  develop 
reimbunement  guidelines  that  vary  based  on  the 
size  of  one's  mailing  because  this  method  is 
standard  procedure  in  a  number  of  industries. 

*•  See  CTTE  Lener.  supra  note  1 1 . 

**See)P  Morgan  L,etteT,  tupra  note  11.  This 
rommenter  argues  tbet  the  NYSE  should  amend  its 
rule*  to  exempt  ooo-U.S.  iaeuers  bom  NYSE's  proxy 
requirements. 


Several  commenters  address  the  $20 
per  nominee  fee.  One  commenter 
believes  that  the  per  nominee  fee  is  fair 
compensation  for  the  services  of  an 
intermediary  and  would  provide  the 
proper  incentives  to  focus  on 
tetihnology  initiatives  that  will  save  the 
issuer  community  additional  money  in 
the  long  term.*^'  In  its  comment  letter, 
the  NYSE  further  explains  that  the 
nominee  coordination  fee  represents 
reimbursement  for  coordination  costs 
incurred  by  AOP  and  that  the  fee  is  a 
reasonable  attempt  to  provide 
compensation  for  new  services  being 
offered  imder  the  current  proxy 
solicitation  process.^'  Moreover,  the 
NYSE  believes  that  coordination  of 
nominees  reduces  costs  for  issuers.'' 

Two  commenters  request  a 
description  of  services  included  in  the 
$20  per  nominee  fee.'^  Specifically,  one 
commenter  believes  that  such  a 
breakdown  would  help  the  issuers 
determine  if  the  amounts  charged  for 
the  fees  are  justified  and  comparable  to 
free-market  costs.**  Another  commenter 
believes  that  the  $20  nominee  fee 
should  be  followed  by  establishing  new 
rules  to  govern  the  various  services 
handled  by  intermediaries.'*  Two 
commenters  express  concern  about  the 
impact  of  the  proposed'  new  nominee 
fee  on  small  issuers.*"  Specifically,  one 
commenter  suggests  that  the  NYSE  and 
the  Commission  review  the  market  data 
during  the  pilot  period  to  ensure  that 
small  issuers  are  not  being 
disadvantaged  imfoirly  imder  the 
proposed  fee  structure.*' 

Several  commenters  object  to  the  $20 
nominee  fee  because  it  would  increase 
the  costs  of  transmitting  proxy  materials 
even  though  no  new  or  additional 
services  would  be  provided.**  One 
commenter  notes  that  the  proposed 
structure  unduly  penalizes  smaller 
companies  that  do  not  have  large 
institutional  share  concentrations  but 
have  numerous  nominees  who  represent 
only  a  few  beneficial  owners.*"  oine 


'"See  Lagg  Mason  I^etter,  supra  note  11. 

»>  See  NYSE  Letter,  tupra  note  3.  The 
Commission  notes,  again,  that  the  NYSE  has 
indicated  that  the  costs  of  electronic  and/or 
telephonic  voting  will  not  be  passed  through  to 
issuers  under  the  new  fee  structure.  See  tupra  note 
9;  infra  note  111. 

»  See  NYSE  Letter,  tupra  note  3. 

"See  AFLAC  Letter,  CTA  Letter,  tupra  note  11. 

^See  CTA  Letter,  tupra  note  11. 

•*See  Mobil  Letter,  supra  note  11. 

'•See  ABA  Letter  and  Nasdaq  Letter,  tupra  note 
11. 

*' See  ABA  Letter,  supra  note  1 1 . 

**See  DOE  Letter,  Reynolds  Metal  Letter  and 
Pinnacle  West  Letter,  supra  note  11. 

xSee  Credo  Latter,  supra  note  11. 

One  commenter  expresses  concern  that  the 
proposed  oominee  fee  would  increase  fees  for 


commenter  suggests  that  a  progressive 
nominee  service  fee  based  on  ^e 
number  of  shareholder  accounts  would 
be  more  equitable.*"  Another 
commenter  argues  that  before  a  per 
nominee  fee  can  be  considered,  there 
must  be  an  independent  way  to  confirm 
the  number  of  nominees  associated  with 
an  issuer.^i 

Several  commenters  address  the 
Commission's  request  for  comment  on 
what  should  be  deemed  as  "reasonable 
expenses"  under  the  Commission's 
proxy  rules.  Some  commenters  believe 
that  reasonable  expenses  should  include 
an  intermediary's  cost  to  coordinate  an 
issuer's  proxy  mailing  to  multiple 
nominees  and  the  expenses  of  operating 
an  electronic  proxy  voting  system."^ 
One  commenter,  however,  believes  that 
only  member  organizations  or 
intermediaries  that  perform  extra 
functions  relating  to  coordinating  the 
mailing  and  voting  of  proxy  material  to 
multiple  nominee  accounts  should  be 
entitied  to  receive  fair  and  reasonable 
compensation  for  their  associated 
efforts."^  Another  commenter  believes 
that  the  "(c)osts  to  develop  and  operate 
an  electronic  proxy  voting  system, 
which  appears  to  be  designed  primarily 
to  facilitate  ADP  and  the  institutions 
and  not  the  industry  as  whole,  should 
not  be  passed  along  to  issuers."  ^  One 
conunenter  believes  the  definition  of 
reasonable  expenses  should  include 
actual  out-of-poc:ket  expenses  and  not 
represent  a  profit  item  for  the  broker- 
dealers,  banks  and  nominees.** 

With  respect  to  the  Commission's 
request  for  comment  on  whether  the 
determination  of  "reasonableness" 
should  vary  with  the  size  of  the  issuer, 
one  commenter  believes  that  the 
determination  of  reasonableness  should 
not  vary  based  on  issuer  size  or  any 
other  criteria.**  Two  commenters 
support  varying  reasonable  fees  with  the 
size  of  the  issuer.*'  Specifically,  one 
believes  that  a  tiered  pricing  structure 
that  properly  recognizes  the  true 


foreign  issuers  with  relatively  small  U.S.  float  See 
JP  Morgan  Letter,  supra  note  II.  This  conunenter 
argues  that  the  NYSE  should  amend  its  rules  to 
exempt  non-U. S.  issuers  from  NYSE's  proxy 
requirements. 

•"See  Reynolds  Metal  l>etter.  supra  note  ll. 

*'  See  DOE  Letter,  supra  note  11. 

•>  See  CTA  Letter.  Mobil  Letter,  Smith  Barney 
l,etter,  US  West  Lette.  (commenting  only  on 
coordinating  an  issuer's  proxy  mailing  to  multiple 
nominees),  supra  note  11. 

"  See  Texaco  L,etter,  tupra  note  11. 

•*See  US  West  Letter,  tupra  note  11. 

**  See  Mobil  Letter,  tupra  note  11. 

**See  Smith  Barney  Letter,  supra  note  11. 

*'  See  Hagberg  Letter.  Lucent  Letter,  tapia  note 
11. 
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econoinies  of  scale  would  be 
appropriate.** 

In  its  comment  letter,  the  NYSE 
explains  that  the  NYSE  Committee  on 
shareholder  Communications  has  not 
been  able  to  reach  a  consensus  on 
tiering  because  of  the  different  service 
requirements  of  companies  of  different 
sizes.*"  To  illustrate,  the  NYSE  explains 
that,  although  large  issuers  may  believe 
that  they  subsidi^  smaller  issuers, 
larger  issuers  drive  more  of  the  cost  of 
infiBstructure  such  as  vote  processing.'" 

Several  commenters  address  whether 
the  reasonableness  determination 
should  take  into  account  any  fee  sharing 
arrangements  between  an  intermetliary 
and  its  broker-dealer  clients.  Several 
commenters  argue  that  reasonable 
expenses  should  not  include 
reimbursement  to  subsidize  revenue 
sharing  or  a  rebate  system."  Moreover, 
several  of  these  commenters  believe  that 
revenue  sharing  and  rebates  artificially 
inflate  expenses  charged  to  issuers  and 
create  an  unnecessary  barrier  to  entry 
for  competition  in  the  business.'^  One 
commenter  argues  that  the  rebates 
available  only  to  a  single,  dominant 
provider  have  made  it  impossible  for 
new  providers  who  might  otherwise  be 
able  to  offer  lower  fees  or  money  saving 
technologies  to  enter  the  business. '^ 

Another  commenter  states  that  issuers 
have  no  way  of  knowing  how  much  of 
their  fees  are  actually  being  rebated  to 
member  organi'sations  and  that  rebates 
should  be  only  made  to  cover  a  broker's 
actual  costs.'*  One  commenter 
questions  why  revenue  sharing 
octnirs.'*  Another  commenter  believes 
that  the  rebate  process  should  be  fully 
investigated  to  determine  if  it  is  in  the 
best  interests  of  the  capital  markets  and 
is  consistent  with  the  goal  of  free  and 
&ir  competition.'* 

One  commenter  explicitly  supports 
the  fae  sharing  arrangement  between 
broker-dealers  and  intermediaries  as 
appropriate  within  the  fee  structure." 
"This  commenter  notes  that  when  a 
broker-dealer  outsources  to  an 
intermediary,  it  does  not  typically 
outsource  100%  of  the  activities  covered 
by  the  fees.'*  The  commenter  believes 


"See  Hagberg  Letter,  supra  note  11. 

••See  NYSE  Letter,  supra  note 3. 

"See  NYSE  Letter,  tupra  note  3. 

'>  See  CTA  Letter,  GTE  Letter,  Ijicani  I^etter, 
Mobil  L.etter.  Smith  Barney  Letter,  US  West  Letter, 
supra  note  11. 

^  See  CTA  Letter,  GTE  Letter,  Mobil  Letter.  US 
West  Letter,  tupra  note  11. 

"See  Hagberg  Letter,  supra  note  11. 

'*  See  Texaco  Letter,  supro  note  11. 

"  See  AFLAC  Letter,  supra  note  11, 

'•See  DOB  Letter,  supra  note  11. 

'^  See  SL\  Letter,  supra  note  1 1. 

'•See  SIA  Letter,  supra  note  11. 


that  the  amoimt  of  the  fee  sharing 
should  be  determined  by  negotiation 
between  each  broker-dealer  and  its 
intermediary.'" 

A  few  broker-dealer  commenters  also 
explain  that  nominee  does  not  eliminate 
all  costs  by  outsourcing  their  proxy 
mailings.*"  These  commenters  note 
certain  costs  that  nominees  must  bear  as 
it:  (1)  Continues  to  maintain  proxy 
personnel  in  its  office  to  answer  broker 
and  customer  questions  as  well  as  to 
handle  the  operational  aspects  of 
balancing  positions  and  voting  totals;  (2) 
transmits  data  each  day  to  and  bom 
ADP;  (3)  writes  and  maintaiTm  programs 
to  support  and  enhance  the 
transmission  and  continue  to  do  so;  and 
(4)  has  other  overhead  and 
administrative  costs.*^  The  NYSE  agrees 
with  these  commenters  that  broker- 
dealers  continue  to  incur  some  costs  in 
the  proxy  solicitation  process  and  that 
it  would  be  reasonable  that  the  fees 
issuers  pay  be  split  between  the 
intermediary  and  the  broker-dealer.*^ 
During  the  pilot,  such  costs  would  be 
identified  more  fully  and  assessed  by 
the  independent  accounting  firm. 

Several  commenters  support  the 
formation  of  an  industry  committee  to 
evaluate  the  effectiveness  of  the 
proposal  during  the  pilot  period.*^ 
Moreover,  one  commenter  suggests  that 
luiresolved  issues  can  be  addressed  by 
an  industry  committee  during  the  pilot 
period.**  One  commenter  suggests  that 
if  a  pilot  program  is  implemented,  the 
intermediary  should  be  required  to  send 
two  invoices  to  customers  over  the  pilot 
period,  with  one  under  die  old  billing 
arrangement  and  one  imder  the  new.** 

Several  commenters  address  the  issue 
of  whether  an  independent  audit  during 
the  pilot  period  would  be  helpfiil  in 
assessing  the  reasonableness  of  the  costs 
passed  through  to  issuers.  Most  of  these 
commenters  suppKirt  an  independent 
audit.*"  One  commenter  suggests  that  to 
be  truly  meaningful,  the  independent 
audit  should  include  all  reasonable 
costs  incurred  by  the  issuers,  broker- 
dealers,  ADP,  and  nominees  in  mailing 
proxy  material  to  beneficial  holders  and 
the  processing  of  votes  back  to  the 


'•See  SL\  Letter,  tupra  note  11. 

•"See  A.G.  Edwards  Letter,  Legg  Mason  Letter, 
Oppenheimer  Letter,  supra  note  11. 

•*  See  A.G.  Edwards  Letter,  Legg  Maaoa  Letter, 
tupra  note  11. 

•*  See  NYSE  Letter,  supra  note  3 

•*Sae  Apollo  Letter,  Cornerstone  Letter,  Goodrich 
Letter.  GTE  Letter,  laomedix  Letter,  supra  note  11. 

•«  See  CTA  Letter,  supra  note  1 1 . 

••  See  D(^  Letter,  supra  note  11. 

••See  CTA  Letter,  Lucent  Letter,  MobU  Latter, 
Orphan  Medical  Latter,  Reynolds  Metal  Letter, 
Texaco  Letter,  US  West  Letter.  Walt  Disney  Letter, 
tupra  note  11. 


issuer's  vote  tabulator.*'  Another 
commenter  believes  that  auditing  of 
actual  cost  of  material  such  as  envelopes 
will  lead  to  even  more  savings  and  make 
it  easier  for  stockholders  to  register  their 
votes.**  Two  commenters  suggest  that 
profit  sharing  arrangements  should  be 
audited  to  determine  the  reasonableness 
of  these  costs.*" 

Other  commenters  believe  that  the 
expense  of  an  independent  audit  is  not 
necessary ."o  Specifically,  one 
commenter  believes  that  there  should  be 
some  definite  reason  to  believe  that  an 
independent  audit  is  worth  the 
expense."^  The  NYSE  also  believes  that, 
aldiough  an  audit  would  be  useful  in 
determining  whether  member  firms  tmd 
intermediaries  accurately  implemented 
the  new  fees  and  for  some  elements  of 
the  costs  to  be  tested  in  an  audit,  an 
audit  would  not  be  useful  to  determine 
the  "right"  fee."* 

With  regard  to  the  Commission's 
request  for  comment  on  whether  the 
proposed  NYSE  nominee  fee  and 
incentive  fee  should  be  deemed  to  apply 
to  reimbursement  by  non-NYSE  issuers 
to  NYSE  member  firms,  two 
commenters  believe  that  the  new  fee 
structure  should  apply  to  all  issuers  and 
not  be  limited  to  NYSE  listed 
companies."^  Specifically,  one  believes 
that  these  fees  should  apply  to  all 
issuers  because  the  covered  activities 
are  the  same  for  all  issuers,  r^ardless  of 
the  listing."*  Two  commenters  argue 
that  the  fees  should  apply  to  all 
domestic  corporations  when  dealing 
with  NYSE  members."*  The  NYSE 
agrees  with  these  commenters  in  that 
limiting  fiaes  to  NYSE  issuers  would 
result  in  confusion  and  an  increase  of 
expenditure  of  scarce  resources  to 
diiplicate  efibrts."* 

One  commenter,  however,  believes 
that  the  proposed  NYSE  nominee  fee 
and  incentive  fees  should  not 
necessarily  apply  to  non-NYSE  issuers 
because  the  non-NYSE  issuers  should  be 
permitted  to  negotiate  lower  proxy  fiaes 
from  other  stock  exchanges."' 

V.  Diacuaaxm 

The  Commission  finds  that  the 
proposed  rule  change  is  tamsistent  with 


■'See  CTA  Letter,  supra  note  11. 

••See  Texas  Instrimtents  Letter,  supra  note  11. 

••See  Mobil  Letter,  Texaco  Letter,  supra  note  11. 

••See  A.G.  Edwards  Letter.  Legg  Mason  Letter. 
Smith  Barney  l^etter.  supro  note  11. 

•>  See  A.G.  Edwards  Letter,  supra  note  11. 

•>  See  NYSE  Latter,  supra  note  3. 

•'See  SLA  Letter.  Smith  Barney  Letter,  supra  note 
11. 

••  See  SIA  Letter,  supra  note  1 1 . 

••See  A.G.  Edwards  Letter,  I^egg  Mason  Letter. 
supiaDOtell. 

••See  NYSE  Letter,  nipra  note  3. 

"See  Texaco  Letter,  supra  note  11. 
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the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). ^  Section 
6(b)(4)  requires  that  exchange  rules 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members  and  issuers  and 
other  persons  using  the  facilities  of  an 
exchange.*^  Section  6(b)(5)  requires, 
among  other  things,  that  exchange  rules 
promote  just  and  equitable  principles  of 
trade  and  that  they  are  not  designed  to 
permit  un&ir  discrimination  between 
issuers,  brokers  or  dealers. "»  Section 
6(b)(8)  prohibits  any  exchange  rule  horn 
imposing  any  burden  on  competition 
that  is  not  necossary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
Act. '01  Based  on  the  record  adduced  by 
the  ^fySE,  the  Commission  believes  that 
the  fees  under  the  proposed 
reimbursement  schedule  are  reasonable 
and  fairly  allocated,  do  not  discriminate 
among  issuers,  and  do  not  impose  any 
unnecessary  burdens  on  competition. 
The  Commission  will  re-evaluate  this 
preliminary  determination  in  light  of 
the  results  of  the  pilot  program  and  the 
independent  accounting  firm's  report. 

The  Commission  believes  that  tne 
NYSE's  proposal  to  amend  the 
suggested  rate  of  reimbursement  for  the 
distribution  of  materials  and  to  impose 
certain  Incentive  and  nominee  fees  are 
consistent  with  the  Act  because  the 
proposal  reflects  changes  in  the  market, 
such  as  advances  in  technology  and 
increases  in  distribution  costs,  and 
changes  in  the  corporate  governance 
process  since  the  last  up<kte  of  the  fee 
reimbursement  schedule  in  1986.  The 
Commission  also  believes  that  the 
proposed  fee  reimbursement  structure 
should  promote  the  application  of 
advanced  technology  to  the  shareholder 
communication  process  and  is  a 
reasonable  accommodation  of  the 
interests  of  various  market  participants 
involved  in  the  proxy  solicitation 
procsss.  A  ma)oiity  of  the  commenters 
also  support  the  propoeal,  beheving  that 
it  would  provide  the  indiistry  with 
incentives  to  continue  to  develop  new 
technologies  that  would  help  issuers 
reduce  costs  while  improving 
communications  with  shareholders. 

Moreover,  the  prop>o8al  also  reduces 
the  basic  rates  of  reimbursement  for  the 
first  time  since  the  adoption  of  the  rules. 
The  proposal  reduces  the  fees  for 


mailing  each  set  of  proxy  materials  fix)m 
$.60  or  $.70  to  $.55  and  reduces  the  rate 
for  mailing  other  reports  fit)m  $.20  to 
$.15.  The  Commission  believes  that 
these  reductions  should  produce 
substantial  savings  for  issuers. 

The  NYSE  has  examined  the  cost 
increases  of  its  issuers  under  the 
proposed  fee  structiue  and  believes  that, 
in  general,  most  of  the  issuers  would 
receive  a  cost  reduction  with  this 
proposal.  There  may  be  some  increases 
for  small  issuers,  but  the  new  nominee 
cost  may  be  partially  offset  by  the  lower 
basic  rates  and  lower  expenses. 
Moreover,  there  may  be  other  costs 
savings,  particularly  "out-of-pocket 
savings,"  and  the  new  incentive  fees 
may  result  in  fewer  mailings,  decreasing 
printing  and  mailing  costs. '"^ 

The  Commission  believes  that  the 
new  reimbursement  schedule  is  the 
result  of  the  NYSE's  careful  balancing  of 
interests  of  issuers  and  broker-dealers. 
The  Commission  has,  nevertheless, 
determined  to  approve  the  NYSE's 
proposed  fee  structure  on  a  one-year 
pilot  basis  to  allow  the  Exchange  and 
the  Conunission  to  review  the  progress 
and  effect  of  the  fee  structiire.  The 
Commission  believes  that  the 
experience  with  the  proposed  fee 
structiue  during  the  one-year  pilot 
period  would  be  valuable  to  the  NYSE 
and  to  the  Commission  in  determining 
whether  any  modifications  are 
necessary.  "The  Conunission  notes  that 
the  NYSE  has  committed  to  an 
independent  audit,  at  the  conclusion  of 
the  1997  proxy  season,  of  the  new  fee 
structure  to  assess  the  reasonableness  of 
the  costs  passed  through  to  issuers  with 
a  report  of  the  finHingg  made  to  the 
Commission.  '*>3 

A.  Commenters'  Concerns 

AS  disciissed  above,  the  NYSE  is 
proposing  to  adopt  two  new  fees  for  the 
first  time — the  nominee  fee  and  the 


"15U.S.C7a«b). 

••15U.S.C7«n>X4). 

**"  In  apfrovuig  thw  nila*.  tfaa  CoauniMioa  hM 
coandarad  lb*  propoaad  ruJa't  unpad  oo 
•flloaacy,  coaiMtitioa.  and  capital  fc»»«««t*^  is 
U.S.C7Sc(a 

>«1SU.S.C7MM(«). 


"»The  NYSE  conductad  an  ana}y*i*  of  tha 
propoaed  fee  raimbursamsnt  structure  on  wveral 
tmziX  iaauan  baaed  on  the  figure*  from  the  1996 
proxy  taaaon.  For  example,  for  one  imail  iicuar, 
althmigfa  the  proxy  coata  under  the  propoaed  fee 
structure  would  increase  by  S2.766.  this  issuer 
could  realize  saving  in  the  range  of  S630  to  S2  J20 
by  suppreasing  proxy  mailings  by  bouaeholding. 
which  could  ofbet  the  increase  in  proxy  coats. 

'^^  Although  several  coounentars  support  the 
formatioo  of  an  industry  committee  to  evaluate  the 
propoaal  over  the  pilot  period,  the  Commission 
believes  that  an  independent  audit  would  better 
alleviate  concerns  of  market  participants  with 
varying  intaraau  regarding  the  reasooablaoaaa  of  tha 
ptoyoaad  iae  structure  in  talation  to  the  aenricaa 
provided. 

The  NYSE  haa  fapieaautad  to  the  Comnujaioa 
that  tha  report  of  the  indapandant  accountant  will 
be  provided  to  tha  CommiaaioD  and  the  NYSE  no 
latar  than  October  31. 1997  The  Commiaaioo  will 
review  the  report  to  determine  whether  any  chai^ 
would  be  apptoptiata  far  tha  1996  proxy  iissnn 


automation  incentive  fee.  These  fees  are 
different  from  the  other  mailing 
reimbursement  fees  set  forth  in  the 
NYSE  rules  in  that  they  are  related  costs 
other  than  actual  mailing  costs.  As  a 
result,  several  commenters  express 
specific  concern  about  these  fees. 

Several  commenters  also  express 
general  concern  that  the  proposed  fee 
structure  may  increase  costs  to  issuers. 
The  Commission  believes  that,  although 
in  certain  instances  costs  to  issuers  may 
increase  under  the  proposed  fee 
structure,  the  reduction  of  mailing  fees 
and  the  design  of  the  structure  to 
encoiu^e  savings  in  the  long  term 
should  be  beneficial  to  all  market 
participants. 

One  commenter  argues  that  the 
proposed  fees  are  higher  than  what  an 
issuer  would  pay  in  a  "bee  market" 
environment."**  The  Commission  notes 
that,  in  adopting  the  direct  shareholder 
communications  rules,  it  left  the 
determination  of  reasonable  costs  to  the 
self-regulatory  organizations  ("SROs") 
because,  as  representatives  of  both 
issuers  and  brokers,  the  SROs  were 
deemed  to  be  in  the  best  position  to 
make  a  fair  evaluation  and  allocation  of 
the  costs  associated  with  the 
distribution  of  shareholder  materials. 
The  Commission  believes  that,  at  this 
time,  it  is  appropriate  for  the  NYSE  to 
propose  the  amount  for  each  fee  in  the 
fiae  reimbursement  structiu^,  with  the 
Commission  reviewing  the  fee  schedule 
to  ensure  its  compliance  with  the 
standards  of  the  Act  As  discussed 
below,  however,  the  Commission 
encourages  the  NYSE  and  the  issuer  and 
broker-dealer  communities  to  initiate 
dialogue  so  that  competition  may  play 
a  greater  role  in  this  process. 

Another  commenter  argues  that 
NYSE's  fee  schedule  should  offer  only 
reimbursement  of  costs  to  the  nominees 
and  that  the  NYSE  should  encourage  a 
free  market  to  develop  and  implement 
new  technologies  by  allowing 
individual  issuers  to  choose  whether  to 
take  advantage  of  a  new  process  or 
procedure.  »*>*  The  Commission  believes, 
however,  that  because  the  current  fee 
schedule  only  provides  for 
reimbursement  of  costs,  service 
providers  do  not  have  any  incentive  to 
develop  and  implement  new 
technologies.  As  discussed  in  more 
detail  below,  the  Commission  believes 
that  certain  incentive  fees  are  necessary 
to  encourage  these  service  providers  to 
develop  cost  effiactive  methods  of 
distributing  shareholder  materials. 


"X  See  Hagbart  Lattar,  tupm  not*  11. 
>«•  See  DQE  Leltar.  aapni  note  11. 


1.  Nominee  Fee 

As  discussed  above,  the  NYSE 
proposes  a  new  $10  nominee  fee  for 
intermediaries  that  provide 
coordination  for  a  series  of  functions 
across  a  multitude  of  nominees.  Several 
commenters  object  to  the  nominee  fee 
because  it  may  increase  costs  to  smaller 
issuers.  The  NYSE  represents  that  the 
fee  is  intended  to  be  reimbursement  for 
coordination  costs  incurred  by 
intermediaries  and  that  the  fee  is  a 
reasonable  attempt  to  provide 
compensation  for  services  that  are  being 
currently  offered.  Moreover,  the  NYSE 
believes  that  coordination  by  nominees 
should  reduce  costs  for  issuers. 

The  Commission  has  considered  the 
NYSE's  representations  as  to  the  effect 
of  the  new  "nominee  fee"  of  $20  per 
nominee  for  their  potential  impact  on 
issuers.  The  Commission  recognizes 
that,  although  these  fees  may  have  a 
greater  impact  on  small  issuers  than 
large  and  mid-sized  issuers,  the 
combined  effiect  of  the  reduced  rates  of 
reimbursement  for  mailing  proxy  and 
other  materials  along  with  the 
imposition  of  these  new  fees  could 
result  in  greater  benefit  to  cdl  issuers  in 
general,  depending,  of  course,  on  the 
results  of  the  pilot.  Based  on  the 
information  provided  by  the  NYSE  and 
the  supportive  comment  letters,  the 
Commission  believes — subject,  again,  to 
the  results  of  the  pilot — that  the 
nominee  fee  would  appear  to  constitute 
reasonable  compensation  for  the 
services  provided  by  an  intermediary 
that  could  produce  savings  for  issuers  in 
the  long  term.  The  Exchange  estimates 
that  the  smallest  U.S.  issuers  would  pay, 
on  average,  an  intermediary  nominee  fee 
of  $800.  This  is  a  relatively  small  sum 
and  is  designed  to  compensate  for  the 
services  provided  by  the  intermediary. 

The  Commission  also  believes  that  the 
new  fees  will  provide  incentives  for 
intermediaries  to  develop 
technologically  innovative  ways  to 
communicate  with  issuers  and  to  lower 
costs  overall.  Although  these  fees  may 
have  relatively  greater  impact  on  small 
issuers,  the  new  fee  structure  reflects 
economies  of  scale  and  may  more 
accurately  reflect  the  actual  distribution 
and  proxy  solicitation  costs.  Moreover, 
the  Commission  believes  that  these  fees, 
by  encouraging  the  use  of  technology  for 
shareholder  communications,  could 
help  to  promote  further  improvement  of 
the  corporate  governance  process. 

Commenters  also  express  concern 
about  whether  any  new  or  additional 
services  are  being  provided  by  an 
intermediary  for  the  $20  nominee  fee 
and  ask,  in  any  case,  whether  such 
services  are  being  provided  at  free- 


market  cost.  First,  the  Commission  notes 
that  the  NYSE  has  provided  a  list  of 
coordinating  functions  that  would 
qualify  a  nominee  for  the 
reimbursement  of  the  $20  fee.  Any 
intermediary  that  cixirdinates  these 
functions  for  multiple  nominees  would 
be  entitled  to  the  fee.  Although  ADF  is 
the  only  intermediary  currently  offering 
these  services  to  broker-dealers,  there  is 
nothing  in  the  NYSE  proposal  that 
would  restrict  the  payment  of  this  fee  to 
another  entity  providing  similar  services 
and  thus  the  rule  is  not  anti-competitive 
in  application. 

Second,  the  Commission  notes  that  an 
intermediary  coordinating  multiple 
nominees  could  result  in  reduced  costs 
to  issuers  in  printing,  posting  and 
administrative  costs.i°*  Although  this 
has  not  been  quantified  specifically  by 
the  NYSE  in  its  rule  proposal,  during 
the  one-year  pilot,  the  Exchange  and  the 
Commission  can  review  the  results  of 
the  pilot  program,  including  but  not 
limited  to  the  independent  accounting 
firm's  report,  to  ensure  that  no  issuers 
are  unfairly  disadvantaged  under  the 
proposed  fee  structure,  and  that  the 
nominee  fee  is  a  reasonable  expense 
inciured  to  distribute  proxy  and  other 
shareholder  material.  At  the  conclusion 
of  the  pilot,  if  necessary,  the  Exchange 
can  propose  further  modifications  to  the 
fee  structure  to  avoid  any  unintended 
adverse  efiiscts. 

2.  Automation  Incentive  Fee 

The  NYSE  {Htiposes  a  new  incentive 
fee  to  compensate  member  organizations 
for  eliminating  materials  in  paper  form 
(i.e.,  additional  fee  of  $.50  ($.10  for  a 
quarterly  report)  for  each  set  of  material 
that  is  not  mailed).  One  commenter 
believes  that  incentive  fees  should  be 
based  on  actual  reasonable  costs 
incurred  by  the  broker  for  eliminating 
duplicate  mailings.*"'  Another  believes 
that  the  incentive  fiaes  should  be  passed 
on  to  issuers  only  if  the  fees  are  market 
driven  and  comparable  to  what  other 
companies  in  the  marketplace  are 
charging  for  similar  activity.*"* 

The  &cchange  has  represented  to  the 
Commission  that  the  householding  fee 
is  intended  to  encourage  members  firms 
to  apply  technology  to  distribute 
materials  electronically.  The 
Commission  believes  that,  if  the 
incentive  fee  only  reimburses  the  cost  of 
eliminating  the  duplicate  mailings, 
nominees  would  have  no  incentive  to 
provide  these  services  because 
nominees  would  be  reimbursed  for  their 
costs  regardless  of  whether  they  provide 


these  types  of  services.  Moreover,  the 
Commission  notes  that  the  fee  would 
produce  the  unquantifiable  benefit  of 
reducing  shareholder  frustration  and 
confusion  by  eliminating  duplicate 
mailings  to  shareholders. 

One  commenter  expresses  concern 
that  the  proposed  incentive  fee  as  well 
as  the  nominee  fee  would  increase  fees 
for  foreign  issuers  with  a  relatively 
small  U.S.  float  and  argues  that  the 
NYSE  should  amend  its  rules  to  exempt 
non-U.S.  issuers  from  NYSE's  proxy 
requirements. '<'*  The  Exchange  states, 
and  the  Commission  agrees,  that  in  this 
context  there  are  no  compelling  reasons 
to  treat  non-U.S.  issuers  and  U.S. 
companies  differently.  Although  non- 
U.S.  issuers  are  exempt  from  most  of  the 
Commission's  proxy  rules  pursuant  to 
Rule  Sal  2-3  under  the  Act,  non-U.S. 
issuers  generally  do  provide  U.S. 
shareholders  with  proxy  and  related 
information  and  seek  votes  of  their  U.S. 
holders.  The  Exchange,  therefore,  states 
that  broker-dealers  and  other 
intermediaries  fece  the  same 
reimbursement  issues  with  non-U.S. 
companies  as  they  do  with  U.S. 
companies. 

Finally,  the  Commission  notes  that 
the  independent  audit  should  help  to 
assess  whether  the  householding 
incentive  fee  has  had  the  intended  effiect 
of  eliminating  duplicate  mailings  and  is 
providing  cost  savings  to  issuers. 

B.  Reasonableness  Determinatibn 

The  Commission  also  requested 
comments  on  what  should  be  deemed 
"reasonable  expenses"  within  the 
meaning  of  the  Commission's  proxy 
rules.  As  summarized  above,  the 
Commission  received  a  variety  of 
responses  to  this  issue.  Among  them  are 
that  reasonable  expenses  should  include 
an  intermediary's  cost  to  coordinate  an 
issuer's  proxy  mailing  to  multiple 
nominees,**"  an  intermediary's  eoqpense 
of  operating  an  electronic  proxy  voting 
system,***  and  actual  out-of-pocket 
expenses  that  do  not  represent  a  profit 


)■•  See  NYSE  Letter,  supra  note  3. 
'o' See  GTE  Letter,  supra  note  1 1 . 
><*See  US  West  Letter,  svpra  note  11. 


>(*  See  JP  Morgan  Letter,  supra  Dota  1 1. 

>">See  Mobil  Letter.  Smith  Barney  Letter,  US 
West  Letter,  supra  note  11. 

>>>  See  Mobil  Letter.  Smith  Baniey  Letter,  supra 
note  11. 

Another  commenter  believes  that  the  costs  to 
develop  and  operate  an  electronic  proxy  voting 
system  should  not  be  passed  along  to  issuers 
because  the  electronic  system  appears  to  be 
designed  primarily  to  facilitate  ADP  and  thk 
institution*.  See  LIS  West  Letter,  supra  note  11.  See 
also  supra  note  64  and  accompanying  text.  In 
response,  the  NYSE  states  that  it  has  not  been  led 
to  believe  that  the  fees  should  cover  such  a  system 
and,  therefore,  such  costs  are  not  included  in  the 
proposal.  See  NYSE  Letter,  supia  note  3.  See  also 
supra  nolea  9  and  51. 
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item  for  the  broker-dealers,  banks  and 
Donunees.1'2 

Finally,  in  response  to  the  issue  of  fee 
sharing  arrangements  between  brokers 
and  intermediaries,  several  commenters 
believe  that  reasonable  expenses  should 
not  include  such  arrangements  because 
revenue  sharing  and  rebates  artificially 
inflate  expenses  charged  to  issuers  and 
create  an  unnecessary  barrier  to  entry 
for  competition  in  the  business.' >3  ^t 
least  one  conunenter,  however,  believes 
that  fee  sharing  eurangements  are 
appropriate  because  when  a  broker- 
dealer  outsources  to  an  intermediary,  it 
does  not  typically  outsource  100%  of 
the  activities  covered  by  the  fees."* 

Although  the  Commission  has 
carefully  considered  these  comments 
regarding  "reasonable  expenses,"  it  has 
reached  no  final  resolution  of  the  issues 
noted  by  commenters.  Rule  14a-13(a)(5) 
requires  issuers  to  reimburse  broker- 
dealers,  banks,  and  other  nominees  for 
the  reasonable  expenses  they  incur  in 
mailing  proxy  soliciting  materials  and 
annual  reports  to  beneficial  holders  of 
such  issuers'  voting  seciirities.  As  noted 
by  the  NYSE,  the  fee  structure  that 
surrounded  the  development  of  the 
reimbursement  of  such  fees  was  devised 
prior  to  the  use  of  intermediaries  by 
many  broker-dealers.  In  additicHi,  the 
current  fee  structure  does  not  recognize 
the  benefits  from  enabling  more 
shareholder  communications  to  be 
received  through  the  technological 
advances  made  over  the  past  decade. 
The  one-year  pilot  and  the  audit  that 
will  cover  the  results  of  ADP's 
operations  for  this  period  should 
provide  the  NYSE  and  the  Commission 
with  the  information  necessary  to 
determine  whether  the  fee  structiire 
needs  to  be  further  revised.  The 
Commission  will  continue  to  consider 
the  comments  during  the  one-year  pilot 
period  and  reevaluate  these  comments 
before  approving  a  jjermanent  fee 
schedule. 

Finally,  with  regard  to  whether  the 
proposed  NYSE  nominee  fiee  and 
incentive  fae  should  be  deemed  to  apply 
to  reimbursement  by  non-NYSE  issuers 
to  NYSE  firms,  the  Commission  believes 
that  it  is  prefarable  that  the  new  fees 
apply  to  reimbursement  by  NYSE 
issuers  to  NYSE  member  firms.  At  the 
same  time,  as  the  NYSE  has  noted. 
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member  firms,  non-member  firms  and 
banks  historically  have  used  the  NYSE 
guidelines  for  all  mailings,  which 
provide  uniformity  in  the  industry.  The 
Commission,  however,  believes  that  the 
reimbursement  structure  apply  to 
member  firms  and  not  to  issuers  and 
Section  19(b)  does  not  provide  the 
NYSE  with  the  authority  to  enforce  the 
reimbursement  of  these  fees  on  issuers 
that  are  not  listed  on  the  NYSE  and  do 
not  use  its  facilities.  This  approach  is 
consistent  with  Section  6(b)(4)  of  the 
Act,  which  allows  an  exchange  to  adopt 
equitable  fees  for  its  members,  issuers, 
and  other  persons  using  its  facilities. 

In  determining  to  approve  the  NYSE's 
proposal  for  a  one-year  pilot  period,  the 
Commission  has  had  to  assess  whether 
the  proposal  provides  for  the  equitable 
allocation  of  fees  among  issuers 
consistent  with  Section  6(b)(4)  of  the 
Act.  as  well  as  ensure  that  it  is 
consistent  with  Sections  6(b)(5)  and 
6(b)(8)  of  the  Act  by  not  unfairly 
discriminating  among  issuers  and 
imposing  a  burden  on  competition  that 
is  not  necessary  under  the  Act 

As  noted  above,  the  proposal  has 
raised  a  number  of  concerns  about 
whether  the  effect  of  the  new  fee 
structure  would  unduly  increase  the 
costs  to  small  issuers  and  whether  both 
the  nominee  and  householding 
incentive  fees  are  related  to  the 
reasonable  expenses  of  mailing  proxy 
soliciting  materials.  Although  the 
Commission  recognizes  that  the 
quantitative  mataial  submitted  by 
NYSE  to  support  its  proposal  is  not 
conclusive  on  this  issue,  we  believe  that 
that  NYSE  has  made  a  reasonable  case 
that  the  fee  changes  taken  together 
could  have  a  beneficial  effect  on  the 
costs  for  mailing  proxy  material  for 
many  issuers.  Moreover,  to  the  extent 
that  the  nominee  fae  and  household 
incentive  fee  encourage  the  use  of  new 
technologies  for  the  electronic 
distribution  of  proxy  materials,  overall 
mailing  costs  of  issuers  could  be 
reduced.  As  a  result,  although  the 
Commission  recognizes  that  some 
issuers  may,  in  the  short  run,  experience 
an  increase  in  costs,  on  balance,  the 
Commission  believes  that  the  overall 
effect  of  the  changes  may  be  positive 
and  provide  some  cost  savings. 

In  conclusion,  the  Commission 
believes  that  the  proposal  to  amend  the 
suggested  rate  of  reimbursement  for  the 
distribution  of  materials  and  to  impose 
certain  new  fees  is  consistent  with  the 
Section  6(b)(4)  requirement  that 
exchange  rules  provide  for  the  equitable 
all(x:ation  of  fen  among  its  members 
and  issuers.  The  proposed  fee  structure 
appears  to  provide  for  reasonable  fees 
and  does  not  appear  to  discriminate 


between  issuers,  brokers  or  dealers  in 
contravention  of  Section  6(b)(5). 
Moreover,  the  Commission  believes  that 
the  proposed  reimbursement  schedule 
does  not  impose  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  as  required  by 
Section  6(b)(8). 

The  pilot  period  and  independent 
audit  should  help  the  Commission 
assess  whether  the  potential  benefits  of 
the  fee  structure  change  do.  in  fact,  have 
a  positive  effect  overall  on  the  proxy  fee 
reimbursement  structure.  Indeed,  during 
this  period,  the  Commission  encourages 
the  Exchange,  issuers,  and  member 
firms  to  consider  a  long  term  solution  to 
determining  reasonable  expenses  in 
connection  with  broker-dealers'  mailing 
of  proxy  soliciting  materials  and  annual 
reports  to  beneficial  holders.  In  doing 
so,  the  Commission  notes  that  in 
adopting  the  direct  shareholder 
communications  rules  in  the  early  1980s 
the  Commission  left  the  determination 
of  reasonable  costs  to  the  SROs,  because 
they  were  deemed  to  be  in  the  best 
position  to  make  fair  evaluation  and 
allocations  of  costs  associated  with 
these  rules.  The  Commission  believes 
that  ultimately  market  competition 
should  determine  "reasonable 
expenses"  and  recommends  that  issuers, 
broker-dealers  and  the  NYSE  develop  an 
approach  that  may  foster  competition  in 
this  area.  Rather  than  having  die  rates  of 
reimbursement  set  by  the  SROs.  the 
Commission  suggests  that  the  NYSE  and 
other  SROs  explore  whether 
reimbursement  can  be  set  by  market 
forces,  and  whether  this  would  provide 
a  more  effitnent.  competitive,  and  fair 
process  than  SRO  standards. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
This  amendment  merely  changes  the 
length  of  the  pilot  from  three  years  to 
one  year.  Based  on  the  above,  the 
Commission  finds  that  there  is  good 
cause,  consistent  with  Section  6(b)(5)  of 
the  Act,  to  accelerate  approval  of 
Amendment  No.  1. 

VL  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 


change  that  are  filed  with  the 
Commission,  and  all  written 
communications  xelating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
.  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Sfreet,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  wHl  also  be  available  for 
inspection  and  copjring  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-96- 
36  and  should  be  submitted  by  April  14, 
1997. 

Vn.  ConcliMion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and,  in 
particidar,  the  reqiurements  of  Sections 
6(b)(4),  6(b)(5),  and  6(b)(8)  andthe  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."!>  that  the 
proposed  rule  change  (SR-NYSE-96- 
36)  is  approved  on  a  pilot  basis  ending 
May  13. 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  97-7280  Filed  3-21-97;  8:45  am] 
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March  17, 1997. 

On  December  9. 1996,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
OCC-96-18)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  Notice  of  the  proposal 
was  published  in  the  Federal  Regbter 
on  January  28,  1997.^  No  comment 
letters  were  received.  For  the  reasons 
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discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

LOeacription 

The  rule  change  revises  OCC's  by- 
laws and  rules  to  authorize  OCC  to 
execute  "Limited  cross-guarantee 
agreements"  %vith  other  clearing 
agencies.  A  limited  cross-guarantee 
agreement  is  an  agreement  between  two 
or  more  clearing  agencies  that  provides 
that  if  the  parties  to  the  agreement  must 
liquidate  the  assets  of  an  entity  that  is 
a  member  of  two  or  more  of  the  agencies 
("common  member")  and  at  least  one  of 
the  clearing  agencies  liquidates  the 
assets  of  the  common  member  in  its 
control  to  a  loss  and  at  least  one 
liquidates  the  assets  of  the  common 
member  to  a  gain,  each  clearing  agency 
liquidating  to  a  gain  will  make  the 
excess  assets  of  the  common  member  in 
its  control  available  to  each  clearing 
agency  liquidating  to  a  loss  up  to  the 
amount  of  the  loss.  If  all  of  the  parties 
to  a  limited  cross-guarantee  agreement 
liquidate  the  assets  of  a  common 
member  in  their  respective  control  to  a 
gain  or  if  all  liquidate  to  a  loss,  the 
agreement  provides  that  no  assets  will 
be  made  available  by  any  party  to  the 
agreement  to  any  other  party.  The  cross- 
guaranties  established  in  a  limited 
cross-guarantee  agreement  are  limited  in 
the  sense  that  each  part  to  the  agreement 
guarantees  funds  to  the  other  parties 
only  if  it  liquidates  the  assets  of  a 
common  member  in  its  control  to  a  net 
gain  and  only  up  to  the  amount  of  the 
net  gain. 

The  effect  of  a  limited  cross-guarantee 
agreement  is  to  enable  each  part  to  the 
agreement  to  have  recourse  to  the  assets 
of  a  defaulting  common  member  in  the 
control  of  the  other  parties  to  the 
agreement  Therefore,  a  limited  cross- 
guarantee  agreement  should  reduce  the 
risk  of  each  of  the  clearing  agencdes 
which  is  a  l>arty  to  such  an  agreement 
because  a  defetilting  common  member 
may  have  positions  spread  across 
markets  in  such  a  manner  that  its  net 
asset  position  at  one  clearing  agency  is 
positive  even  though  its  net  asset 
position  at  another  clearing  agency  is 
negative. 

OCC  is  currently  pursuing  discussion 
of  the  terms  of  a  limited  cross-guarantee 
agreement  with  other  clearing  agencies. 
OCC  anticipates  that  it  will  be  filing 
with  the  Commission  one  or  more 
limited  cross-guarantee  agreements  to 
which  it  has  become  a  party  following 
the  conclusion  of  those  discussions. 

The  Commission  has  generaUy  stated 
its  support  of  the  use  of  limited  cross- 
guarantee  agreements  as  a  mean  of 
reducing  the  exposure  of  clearing 


agencies  to  loss  as  a  result  of  the  default 
of  common  members. ^ 

As  part  of  its  ndes  revision  to  provide 
for  limited  cross-guarantee  agreements, 
OOC  will  add  definitions  of  "common 
member."  "cross  guarantee  party,"  and 
"limited  cross-guarantee  agreement"  to 
Article  1  of  its  ^-laws.  OCC  will  add 
new  paragraph  (i)  to  Section  5  of  Article 
vm  of  its  by-laws  to  provide  e^qilicidy 
that  OOC  may  use  the  clearing  fond 
contributions  of  a  clearing  member  to 
satisfy  its  limited  cross-guarantee 
obligations  to  other  clearing  agencies 
with  respect  to  that  clearing  member. 
New  paragraph  (i)  provides  that  the 
amount  charged  against  a  clearing 
member's  contributions  to  the  stock 
clearing  fund  and  non-equity  securities 
clearing  fund  will  be  in  pro{>ortion  to 
the  clearing  member's  contributions  to 
the  stock  clearing  frmd  and  the  non- 
equity securities  clearing  fund  as  fixed 
at  the  time  of  the  suspension  of  the 
clearing  member.  New  p>aragraph  (i) 
does  not  provide  OCC  with  any 
authority  to  use  the  clearing  fimd 
contributions  of  other  rianring  members 
(i.e.,  other  than  the  debulting  clearing 
membm)  to  satisfy  any  limited  cross- 
guarantee  obligation  that  OCC  has  to 
another  clearing  agency  because  OCC 
will  not  have  any  obligation  pursuant  to 
a  limited  cross-guarantee  agreement 
which  could  require  recourse  to  the 
clearing  fund  contributions  of  othat 
clearing  members. 

OOC  also  will  add  new  paragraph  (j) 
to  Section  5  of  Article  vm  of  its  by-laws 
to  establish  a  rule  for  allocating  fimds 
received  by  OOC  pursuant  to  a  limited 
cross-guarantee  agreement  where  OOC 
has  charged,  or  will  charge,  the  stock 
clearing  fund  and  the  non-equity 
securities  clearing  fund.  The  new 
paragraph  provides  that  the  funds  will 
be  credited  to  the  stock  clearing  fund 
and  the  non-equity  securities  diaaring 
fund  in  proportion  to  the  computed 
contributions  of  the  suspended  clearing 
member  to  the  two  clearing  funds  as 
fixed  at  the  time  of  the  suspension  of 
the  clearing  member.  If  one  of  the  two 
clearing  fiuds  is  made  whole  then  the 
remainder  of  the  funds  will  be  credited 
en^ely  to  the  other  clearing  fund. 

OCCf  will  add  three  new 
interpretations  to  Article  Vm.  Section  5 
of  its  by-laws.  New  interpretation  .03 
states  e]q>licitiy  that  if  OOC  has  a 
deficiency  after  the  application  of  all 
available  funds  of  a  suspended  clearing 
member  and  if  OCC  cannot  determine 


'Securitiaa  Exchai^  Act  Ralaaea  h4o.  37616 
(August  28.  1996).  61  FR  46S87  [File  No*.  SR- 
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whether  or  in  what  amount  it  will  be 
entitled  to  receive  funds  from  a  cross- 
guarantee  party  or  when  it  will  receive 
such  funds,  with  respect  to  the  clearing 
member.  OCXZ  may,  in  its  discretion, 
make  a  charge  against  other  clearing 
members'  contributions  to  the  stock 
clearing  fund  and/ or  the  non-equity 
securities  clearing  fund.  New 
interpretation  .04  states  explicitly  that  if 
CXX  determines  that  it  is  likely  to 
receive  funds  from  a  cross-guarantee 
party  with  respect  to  the  clearing 
member,  OCC  may  in  anticipation  of 
receipt  of  the  funds  from  the  cross- 
guarantee  party,  forego  mAlring  a  charge, 
or  make  a  reduced  charge  against  other 
clearing  members'  contributions  to  the 
stock  clearing  fund  and/or  the  non- 
eqmty  securities  clearing  fund.  If  OCC 
does  not  receive  the  anticipated  funds 
or  receives  funds  in  a  smaller  amount 
.  than  anticipated,  CXZC  may  make  a 
charge  or  an  additional  charge  against 
other  clearing  members'  contributions  to 
the  stock  clearing  fund  and/or  the  non- 
equity securities  clearing  fund.  New 
interpretation  .05  states  explicitly  that  if 
OCX  were  ever  to  be  required  to  refund 
funds  which  it  had  received  bom  a 
cross-guarantee  party  back  to  the  cross- 
guarantee  party,  OCC  could  make  a 
charge  or  an  additional  charge  against 
other  clearing  members'  contributions  to 
the  stock  clearing  fund  and/or  the  non- 
equity securities  clearing  fund  to  make 
itself  whole.  The  charge  would  be  based 
on  the  other  clearing  members' 
computed  contributions  as  fixed  at  the 
time  of  the  refund  and  not  at  the  time 
of  the  suspension  of  the  clearing 
member. 

OCC  also  will  add  new  paragraph  (d) 
to  its  Rule  1104  to  sUte  explicitly  that 
OCC  may  use  any  positive  balance 
remaining  in  a  clearing  member's 
liquidating  settlement  account  to  satisfy 
any  obligation  with  respect  to  that 
clearing  member  which  OCC  may  have 
to  any  other  clearing  agency  pursuant  to 
a  limited  cross-guarantee  agreement. 
The  new  paragraph  is  needed  to  assure 
that  OOC's  use  of  the  assets  of  a  clearing 
member  in  this  manner  is  authorized  by 
OCCs  rules  because  Rule  1104(a)  states 
that  funds  of  a  suspended  clearing 
member  subject  to  OCC's  control  shall 
be  placed  in  the  clearing  member's 
liquidatiag  settlement  account  and  used 
"for  the  piuposes  hereinafter  specified." 

D.  Disciianoa 

Seciton  17Aa))(3)(F)  of  the  Act* 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safieguarding  of  securities  and  funds  in 
the  custody  or  contit)l  of  the  clearing 


Federal  Register  /  Vol.  62,  No.  56  /  Monday,  March  24.  1997  /  Notices 


13933 


agency  or  for  which  it  is  responsible  and 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities 
transactions.  The  Commission  believes 
the  rule  change  is  consistent  with  OCC's 
obligation  to  assure  the  safeguarding  of 
securities  and  funds  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible  because  cross- 
guarantee  agreements  among  clearing 
agencies  are  a  method  of  reducing 
clearing  agencies'  risk  of  loss  due  to  a 
common  member's  default 
Fiuthermore,  the  Conmiission  has 
encouraged  the  use  of  cross-guarantee 
agreements  and  other  similar 
arrangements  among  clearing  atgencies.' 
Consequently,  cross-guarantee 
agraements  should  assist  clearing 
agencies  in  assuring  the  safeguarding  of 
securities  and  funds  in  their  custody  or 
control. 

The  Commission  also  believes  the 
rule  change  is  consistent  with  OCC's 
obligation  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions.  The  Commission 
believes  that  by  entering  into  such 
cross-guarantee  agreements,  clearing 
agencies  can  mitigate  the  systemic  risks 
posed  to  an  individual  clearing 
corporation  and  to  the  national 
clearance  and  settlement  system  arising 
from  the  deCault  of  a  common  member. 

in.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(bK2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-96-18)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  97-7341  Filed  3-21-97;  8:45  ami 
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DEPARTMENT  OF  STATE 

Office  of  Defense  Trade  Controls 
[Public  ^4oDG•  2S21] 

Statutory  Debarment  Under  the 
International  Traffic  in  Arms 
Regulations 

AOaiCY:  Department  of  State. 
ACTKM:  Notice. 

84JMMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  imposed 
statutory  debarment  pursuant  to  Section 
127.7(c)  of  the  International  Traffic  in 
Arms  Regulations  (22  CFR  Parts  120- 
130)  (ITAR)  for  all  export  license 
applications  and  other  requests  for 
approval  involving  the  Armaments 
Corporation  of  South  Africa.  Ltd. 
(Armscor);  Kentron  (Pty)  Ltd.  (Kentron); 
the  Denel  Group  (I»ty)  Ltd.  (Denel);  and, 
any  divisions,  subsidiaries,  associated 
companies,  affiliated  persons,  and 
successor  entities. 
EFFECTIVE  DATE:  February  27, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Philip  S.  Rhoads,  Chief,  Compliance 
and  Enforcement  Branch,  Office  of 
Defense  Trade  Controls,  Department  of 
State  (703-875-6644). 
SUPPLEMENTARY  INFORMATION:  Section 
38(gJ(4)  of  the  Anns  Export  Control  Act 
(22  U.S.C.  2778)  (AECA)  prohibits 
licenses  and  other  requests  for  approval 
for  the  export  of  defense  articles  and  the 
furnishing  of  defense  services  to  be 
issued  to  a  person,  or  any  party  to  the 
export,  convicted  of  violating  or 
conspirin^g  to  violate  the  AECA.  This 
notice  is  provided  in  order  to  make  the 
public  aware  that  the  following  entities 
are  prohibited  from  participating 
directly  or  indirectly  in  the  export  fit>m 
the  United  States  of  defense  articles, 
related  technical  data,  or  defense 
services  for  which  a  license  or  other 
approval  is  required  bom  the 
Ciepartment  of  State  under  the  AECA: 

1.  The  Armaments  Corporation  of  South 
Africa,  Ltd.,  (Armscor),  Private  Bag 
X337,  0001  I>retoria,  South  Africa 

2.  The  Denel  Group  (Pty)  Ltd.  (Denel). 
P.O.  Box  8322,  0046  Hennopsmeer. 
South  Africa 

3.  Kentron  (Pty)  Ud.,  P.O.  Box  7412. 
0046  Hennopsmeer,  South  Africa. 
Effective  June  8,  1994,  the  Department 

of  State  implemented  a  policy  of  denial 
pursuant  to  Sections  38  and  42  of  the 
AECA  and  Sections  126.7(a)  (1)  and 
(a)(2)  of  the  ITAR  for  Armscor,  Denel, 
Kentron,  and,  any  divisions, 
subsidiaries,  associated  companies, 
affiliated  persons,  and  successor  entities 
in  resfxinse  to  an  indictment  returned  in 
the  U.S.  District  Court  for  the  Eastern 


District  of  Pennsylvania  charging 
Armscor  and  Kentron  with  violating  and 
conspiring  to  violate  the  AECA.  Denel, 
which  is  related  to  Armscor,  was 
included  in  the  policy  of  denial  (see  59 
FR  33811,  June  30,  1994). 

Armscor  and  Kentron  have  entered 
pleas  of  nolo  contendere  to  charges  of 
violating  the  AECA.  Pursuant  to  the 
Agreement  between  the  Government  of 
the  United  States  and  the  Government 
of  the  Republic  of  South  Africa 
concerning  cooperation  of  defense  trade 
controls,  Armscor,  Denel,  and  Kentron 
will  be  subject  to  statutory  debarment 
until  further  notice. 

This  notice  involves  a  foreign  afEaiis 
function  of  the  United  States 
encompassed  within  the  meaning  of  the 
military  and  foreign  afhirs  exclusion  of 
the  Administrative  Procedure  Act. 
Because  the  exercise  of  this  foreign 
affairs  function  is  discretionary,  it  is 
excluded  from  review  under  the 
Administrative  Procedure  Act. 

Dated:  March  12. 1997. 
WUliam  J.  Lowell. 

Director,  Office  of  Defense  Trade  Controls. 
Bureau  of  Politiail-Military  Affairs,  U.S. 
Department  of  State. 

(Fit  Doc.  97-7272  Filed  3-21-97;  8:45  am) 
BUMS  COOC  4710-a-ll  . 


[PubNc  Notice  2S22I 

Office  of  Defense  Trade  Controls; 
Statutory  Debarment  Under  the 
International  Traffic  in  Arms 
Regulations 

AGBCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  State's  policy  of 
denial  for  all  export  license  applications 
and  other  requests  for  approval 
involving  Fuchs  Electronics  (Pty)  Ltd. 
(Fuchs),  and.  any  divisions, 
subsidiaries,  associated  companies, 
affiliated  persons,  and  successor 
entities,  is  rescinded,  and  is  replaced  by 
statutory  debarment  pursuant  to  Section 
127.7(c)  of  the  International  Traffic  in 
Arms  Regulations  (22  CFR  Parts  120- 
130)  (ITAR). 

EFFECTIVE  DATE:  February  27. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Philip  S.  Rhoads,  Chief.  Compliance 
and  Enforcement  Branch,  Office  of 
Defense  Trade  Controls,  Department  of 
State  (703-875-6644). 
SUPPLBBITARY  MFORMATKM:  Section 
38(g)(4)  of  the  Arms  Export  Control  Act 
(22  U.S.C  2778}  (AECA)  prohibits 
licenses  and  other  requests  for  approval 
for  the  export  of  defense  articles  and  the 
furnishing  of  defiense  services  to  be 


issued  to  a  person,  or  any  party  to  the 
export,  be  issued  to  a  person,  or  any 
party  to  the  export,  convicted  of 
violating  or  conspiring  to  violate  the 
AECA.  This  notice  is  provided  in  order 
to  make  the  public  aware  that  the 
following  entities  are  prohibited  from 
participating  directly  or  indirectly  in  the 
export  frtim  the  United  States  of  defense 
articles,  related  technical  data,  or 
defiense  services  for  which  a  license  or 
other  approval  is  required  frt)m  the 
Department  of  State  under  the  AECA: 
Fuchs  Electronics  (Pty)  Ltd..  15 
Combrinck  Street,  Alrode,  Gauteng. 
South  Africa,  including  the  Fuchs 
Electronics  Division  of  Reunert  Limited. 

Effective  June  8,  1994,  the  Department 
of  state  implemented  a  policy  of  denial 
pursuant  to  Sections  38  and  42  of  the 
AECA  and  Sections  126.7(a)(1)  and 
(a)(2)  of  the  ITAR  for  Fuchs  and  any 
divisions,  subsidiaries,  associated 
companies,  affiliated  persons,  and 
successor  entities  in  response  to  an 
indictment  returned  in  the  U.S.  District 
Court  for  the  Eastern  District  Court  of 
Pennsylvania  charging  Fuchs  with 
violating  and  conspiring  to  violate  the 
AECA  (see  59  Fedoal  Register  33811, 
June  30, 1994). 

Fuchs  pleaded  guilty  on  February  27, 
199:',  to  charges  of  violating  the  AECA. 
Pursuant  to  a  Consent  Agreement 
between  Fuchs  and  the  Department  of 
State,  and  an  Order  signed  by  the 
Assistant  Secretary  fr>r  Political-Militaiy 
ASairs,  Fuchs,  including  the  Fuchs 
Electronics  Division  of  Reunert  Limited, 
will  be  subject  to  statutory  debarment 
and  its  licensing  privileges  will  be 
reinstated  in  accordance  with  the  terms 
of  the  Consent  Agreement  entered  into 
by  Fuchs  and  the  Department  on 
January  24. 1997.  At  such  time,  a  further 
notice  will  be  published  herein. 

This  notice  involves  a  foreign  afEaiis 
function  of  the  United  States 
encompassed  within  the  meaning  of  the 
military  and  foreign  afEairs  exclusion  of 
the  Administrative  Procedure  Act 
Because  the  exercise  of  this  foreign 
afhirs  function  is  discretionary,  it  is 
excluded  from  review  under  the 
Administrative  Procedure  Act 

Dated:  Fefaniaiy  12, 1997. 
vmiUam  |.  Lowril, 

Director,  Office  of  Defense  Trade  Contrtds, 
Bureau  of  PoUtical-KIiliiary  Affairs,  U.S. 
Department  of  State. 

(FR  Doc.  97-7273  Filed  3-21-97;  8:45  am] 
muMa  CODE  «no-tt-M 


TENNESSEE  VALLEY  AUTHORITY 

Sunshine  Act  lAeetirtg  (Meeting  No. 
1493) 

TIME  AND  DATE:  10  a.m.  (CST),  March  26, 
1997. 

PLACE:  Ramada  Inn  Convention  Center, 
Room  4,  854  North  Gloster  Street. 
Tupelo,  Mississippi. 

STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  F^ruary  19, 1997. 

Discussion  Items 

1.  Lowndes,  Mississippi,  Substation 

2.  TVA  Customer  Service  Centers 

New  Business 

E — Real  Property  Transactions 

El.  Deed  modification  affecting 
approximately  0.065  acre  of  former  TVA 
land  on  ICentucky  Lake  in  Stevrart 
County,  Tennessee  (Tract  No.  XGIR- 
259). 

E2.  Oant  of  easement  affecting 
approximately  330  square  feet  of  TVA 's 
Summer  Place  Building  and  Paridng 
Garage  property  in  ICnox  County, 
Tennessee  (Tract  No.  XKOC-lB). 

E3.  Abandonment  of  a  portion  of  the 
right-of-way  easement  affecting 
approximately  3.02  acres^f  land  on  the 
Lonsdale-Alcoa  transmission  line  in 
Blount  County,  Tennessee  (Tract  No. 
NA-18a). 

Unclassified 

Fl.  Filing  of  condemnation  cases. 

Information  Items 

1.  Revision  to  the  price  schedule  for 
commodity-based  power  arrangements 
with  SKW  Metals  an  Alloys,  Inc. 

2.  Joint  marketing  agreement  with 
Tata  Electric  Companies. 

3.  Business  Practice  9,  Management  of 
TVA '8  Supply  Chain  Process. 

4.  Grant  of  easement  affecting 
approximately  1  acre  of  land  on  Norris 
Lake  for  a  fire  station  in  Union  County, 
Tennessee  (Tract  No.  XTNR-lllB). 

5.  New  investment  managers  and 
management  agreements  between  the 
TVA  Retirement  System  and  Wellington 
Management  Company.  LLP.  and 
Goldman  Sachs  Asset  Management 

For  more  information:  Please  call 
TVA  Public  Relations  at  (423)  632-6000. 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office (202) 898-2999. 


IMI 
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Dated:  March  19, 1997. 
William  L.  Orteen, 

Associate  General  Counsel  and  Assistant 
Secretary. 

IFR  Doc.  97-7447  Filed  3-20-97;  11:07  am) 
BILUNG  COOe  tlUMW-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Doctol  Na  WT(M>-12] 

WTO  Disputs  S«ni«fnent  ProcMdIng 
Regarding  Section  609  of  Public  Ljw 
101-162 

AGENCY:  OfBce  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 


r:  The  OfBce  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  the  governments 
of  Malaysia,  Thailand,  Pakistan  and 
India  have  requested  the  establishment 
of  dispute  settlement  panels  under  the 
Marrakesh  Agreement  Establishing  the 
World  Trade  Organization  (WTO)  to 
examine  certain  measures  of  the  United 
States  pursuant  to  Section  609  of  Public 
Law  101-162  (Section  609).  Section  609 
is  intended  to  promote  the  conservation 
of  certain  sea  turtle  species  by 
restricting  the  imjKirtation  of  shrimp  or 
shrimp  products  harvested  by  methods 
harmful  to  sea  turtles. 
DATES:  Although  USTR  will  accept  any 
submissions  received  during  the  course 
of  the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  April  15. 1997  to  be  assured  of 
timely  consideration  by  USTR  in 
preparing  its  first  written  submission  to 
the  panel. 

AfXMESSES:  Comments  may  be 
submitted  to  Oeana  Falticeni,  OfBce  of 
Monitoring  and  Enforcement,  Room 
501,  Attn.:  Dispute  Regarding  U.S.  Sea 
Turtle  Conservation  Law,  OfBce  of  the 
United  States  Trade  Representative.  600 
17th  Street.  NW,  Washkigton.  DC  20508. 
F0«  FURTHER  MFORMATKM  CONTACT: 
Laura  Kneale  Anderson,  Director  for 
Trade  and  Environment.  (202)  395- 
9590,  or  William  L.  Busis.  Associate 
General  Counsel.  (202)  395-3150. 
tUPPiaefTARV  MFORMATKM:  At  the 
meeting  of  the  WTO  Dispute  Settlement 
Body  ("DSB")  held  on  February  25. 
1997,  a  panel  was  established  to 
examine  claims  of  the  governments  of 
Malaysia,  Thailand  and  Pakistan  with 
respect  to  U.S.  sea  turtle  conservation 
measures  pursuant  to  Section  609.  The 
European  Communities  and  the 
governments  of  Australia.  Colombia, 
Guatemala.  Hong  Kong,  India.  Japan. 
Mexico,  Nigeria.  Singapore  »nfi  Sii 


Lanka  indicated  their  interest  to 
participate  in  the  dispute  as  third 
parties.  Members  of  the  panel  are 
currently  being  selected.  Under  normal 
circumstances,  panels  are  expected  to 
issue  reports  detailing  their  findings 
within  six  to  nine  months  alter  a  panel 
is  established. 

By  letter  dated  February  25. 1997,  the 
government  of  India  requested  the 
establishment  of  a  panel  to  examine 
claims  of  the  government  of  India  with 
respect  to  U.S.  sea  turtle  conservation 
measures  pursuant  to  Section  609.  The 
request  of  the  government  of  India  for 
the  establishment  of  a  panel  is  on  the 
agenda  for  the  next  meeting  of  the  DSB. 
scheduled  for  March  20. 1997. 

Major  lasuea  Raised  by  Malaysia, 
Tliailand.  Pakistan,  and  India,  and 
Alleged  Legal  Basis  of  Complaint 

The  government  of  Malaysia. 
Thailand.  Pakistan  and  India  have 
asserted  that  U.S.  measures  afiiecting  the 
importation  of  shrimp  pursuant  to 
Section  609  are  inconsistent  with  U.S. 
obligations  under  the  Marrakesh 
Agreement  Establishing  the  World 
Trade  Organization,  including  the 
General  Agreement  on  Tarifis  and  Trade 
1994  (GATT).  In  particular,  they  assert 
that  the  U.S.  measures  are  inconsistent 
with  at  least  (a)  GATT  Article  XI:  1 
(regarding  prohibitions  or  restrictions 
on  imports);  (b)  GATT  Article  I 
(regarding  most-£avored-nation 
treatment);  and  (c)  GATT  Article  XIII:1 
(regarding  the  non-discriminatory 
application  of  import  restrictions  or 
prohibitions). 

ReqnirementB  for  Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  Elnglish  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  submitter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFTDENTTAL"  in  a  contrasting  colcw 
ink  at  the  top  of  each  page  of  each  copy. 

A  person  requesting  that  information 
or  advice  contained  in  a  submission  by 
that  person,  other  than  business 
confidential  information,  be  treated  as 
confidential  in  accordance  with  section 
135(g)(2)  of  the  Trade  Act  of  1974.  as 
amended  (19  U^.C  2155(gX2)): 

(1)  must  so  designate  that  information 
or  advice; 


(2)  must  clearly  mark  the  material  as 
"SUBMnTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settiement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington  IX!  20508.  The  public 
file  will  include  a  listing  of  any 
conunents  received  by  USTR  from  the 
public  with  respect  to  the  proceeding; 
the  U.S.  submissions  to  the  panel  in  the 
proceeding;  and  the  submissions,  or 
non-confidential  summaries  of  the 
submissions,  to  the  panel  received  fit>m 
other  parties  to  the  dispute,  as  well  as 
the  report  of  the  dispute  settiement 
panel  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  file  (Docket  No.  WTO/D-12. 
"U.S.  Sea  Turtie  Conservation  Law") 
may  be  made  by  calling  Brenda  Webb  at 
(202)  395-6186.  The  USTR  Reading 
Room  is  open  to  the  public  from  9:30 
a.m.  to  12  noon  and  1:00  p.m.  to  4:00 
p.m..  Monday  through  Friday. 
A.  Jane  Bradley, 

Assistant  U.S.  Trade  Repretentatin  for 
Monitoring  and  Enforcement. 
[PR  Doc.  97-7361  Filed  3-21-97;  8:45  am] 
BtLUNQ  COM  31«»«-ll 


DEPARTMENT  OF  TRANSPORTATKM 

Aviation  Proceedings;  Agreements 
nied  During  ttie  Week  Ending  3/14/97 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-97-2208. 

Date  filed:  March  12, 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subfect:  COMP  Telex  Reso  024f— 
Botswana,  Local  Currency  Fare  Changes, 
Intended  effective  date:  upon 
government  approval. 
Paolatla  V.  TwiM. 
CMef,  Documentary  Sorvicss. 
[FR  Doc  97-7323  Filed  »-21^7;  8:45  am] 


Federal  Register  /  Vol.  62,  No.  56  /  Monday,  March  24,  1997  /  Notices 


13935 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Ried 
Under  Subpart  Q  During  the  Week 
Ending  IMarch  14, 1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-97-2196. 

Date  filed:  March  10, 1997. 

Due  Lkite  for  Answers.  Confonning 
Applications,  or  Motion  to  Modify 
Scope:  April  7, 1997. 

Description:  Application  of  Air 
Comet,  S.A. ,  pursuant  to  49  U.S.C. 
Section  41302  and  Subpart  Q  of  the 
Regulations,  apply  for  a  foreign  air 
carrier  permit  to  enable  AC  to  operate 
charter  foreign  air  transportation  of 
persons,  property  and  mail  between 
points  in  the  Kingdom  of  Spain  and 
points  in  the  United  States  and 
authority  to  operate  charter  service 
between  the  United  States  and  points  in 
other  countries  pursuant  to  Part  212  of 
the  Departments  Regulations. 
Panlette  V.  Twine, 
Chief,  Documentary  Services. 
(FR  Doc.  97-7324  Filed  3-21-47;  8:45  am) 
■aiMQ  COOC  4»1*-«-P 


Surface  Transportation  Board 
[8TB  Docket  Na  AB-65  (Sut>-No.  540XH 

CSX  Transportation,  Inc. — 
Abandonment  Exemption — inl.ogan 
County,  WV 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  part  1152  Subpart  F— Exempt 
Abandonments  to  abandon 
approximately  10.83-miles  of  its  line  of 
railroad  between  milepost  CLF-S1.76  at 
Sharpies  and  milepost  CLF-62.59  at 
Kelly,  in  Logan  County,  WV. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  moving  over  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  actinig  on  behalf  of 


such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  %vith  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  pubUcation),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  effected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  April  23, 
1997,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by  April  3, 
1997.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  14. 1997, 
with:  Office  of  the  Secretary,  Case 
Control  Unit,  Surface  Transportation 
Board,  1925  K  Street,  N.W.,  Washington, 
DC  20423.* 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Charles  M.  Rosenberger, 
Senior  Counsel,  CSX  Transportation, 
Inc.,  500  Water  Street  J150,  Jacksonville, 
FL  32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 


■  The  Board  wrill  grant  a  stay  if  an  inlbnned 
decision  on  enviixMuqental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Enviromnental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Sexvice  Rail  Unes.  5  I.CC2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  Each  ofiiar  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  ctirtently  is 
set  at  $900.  See  49  CFR  1002.2(fX25). 

'The  Board  wrill  accept  late-filed  trail  use 
requests  as  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement 

'This  is  the  Board's  address  after  March  16, 1997. 


environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  March  28,  1997. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  {MBservation 
matters  must  be  filed  %vithin  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  CSXT  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authorify 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
CSXT's  filing  of  a  notice  of 
consummation  by  March  28, 1998,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authorify  to 
abandon  will  automatically  expire. 

Decided:  March  14, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  OfiBce  of  Proceedings. 
Vemoo  A.  WIlliaiH. 
Secretary. 

[¥K  Doc.  97-7370  Filed  3-21-97;  8:45  ami 
I  OOOf  40is-O».r 


DEPARTMENT  OF  THE  TREASURY 

Proposed  Collection;  Comment 
Request 

AGENCY:  Financial  Crimes  Enforcement 
Networit,  Treasiuy. 
action:  Notice. 


In  order  to  comply  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995,  concerning  new 
information  collection  requirements,  the 
Financial  Crimes  Enforcement  Network 
(FinCEN)  is  soliciting  comments 
concerning  Internal  Revenue  Service 
(IRS)  Form  8852,  Currency  Transaction 
Report  by  Casinos — Nevada  ("CTRC- 
N")  which  vrill  be  filed  for  currency 
transactions  conducted  by,  at,  or 
through  Nevada  casinos. 
DATES:  Writien  comments  must  be 
received  on  or  before  May  23, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  the  Financial  Crimes  Enforcement 
Network.  Office  of  Regulatory  Policy 
and  Enforcement,  Attn.:  CTRC-N 
Conunents,  Suite  200,  2070  Chain 
Bridge  Road.  Vienna,  VA  22182-2536. 
Comments  may  also  be  submitted  by 
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Internet  e-mail  to 
RegComments@fincen.treas.gov. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
for  a  copy  of  the  form  should  be 
directed  to  Leonard  Senia,  Senior 
Financial  Enforcement  OfiBcer;  Office  of 
Regulatory  Policy  and  Enforcement, 
(703)  905-3931,  or  by  inquiry  to  the 
Internet  e-mail  address  shown  above.  A 
copy  of  the  CTRC-N  form,  as  well  as  all 
other  forms  required  by  the  Bank 
Secrecy  Act,  can  be  obtained  through 
the  Internet  at  http:// 
www.irs.ustreas.gov/prod/f6rms-pubs/ 
forms.html. 

SUPPLEMENTARY  MFORMATKM:  The 
Currency  and  Foreign  Transactions 
Reporting  Act  (conunonly  known  as  the 
Bank  Seoecy  Act)  Titles  I  and  n  of  Pub. 
L.  91-508,  as  amended,  codified  at  12 
U.S.C.  1829b,  12  U.S.C.  1951-1959,  and 
31 U.S.C.  5311-5314, 5316-5326,  5328- 
5330,  authorizes  the  Secretary  of  the 
Treasury,  inter  alia,  to  issue  regulations 
requiring  records  and  reports  that  are 
determined  to  have  a  high  degree  of 
usefulness  in  criminal,  tax,  and 
regulatory  matters.  Regulations 
implementing  Title  II  of  the  Bank 
Secrecy  Act  (BSA)  (codified  at  31  U.S.C. 
5311-5314,  5316-5326, 5328-5330) 
appear  at  31  CFR  part  103.  The 
authority  of  the  Secretary  to  administer 
the  BSA  regulations  has  been  delegated 
to  the  Director  of  FinCEN. 

The  Bank  Secrecy  Act  specifically 
authorizes  the  Secretary  to  issue 
regulations  that  require  a  report  when 
"a  domestic  financial  institution  is 
involved  in  a  transaction  for  the 
payment,  receipt,  or  transfer  of  United 
States  coins  or  currency  (or  other 
monetary  instruments  the  Secretary  of 
the  Treasury  prescribes),  in  an  amount, 
denomination,  or  amount  and 
denomination,  or  under  circimistances 
the  Secretary  prescribes  *  *  *"  See  31 
U.S.C.  5313(a).  The  BSA  also  defines 
casinos  as  financial  institutions.  31 
U.S.C  5312(a)(2)(X).  See  31  CFR 
103.11(n)(7)(i).  The  authority  of  31 
U.S.C  5313(a)  to  require  domestic 
financial  institutions  to  report  certain 
transactions  has  been  implemented 
through  regulations  promulgated  at  31 
CFR  103.22(aM2)  and  31  CFR 
103.45(cX2)(ii)  and,  in  part,  through 
instructions  to  the  CTRC-^.  IRS  Form 
8852. 

Information  collected  on  the  CTRC-N 
is  made  available,  in  accordance  with 
strict  safBguards,  to  appropriate  criminal 
law  enforcement  aiui  regulatory 
personnel  in  the  official  performance  of 
their  duties.  The  information  collected 


is  used  for  regulatpry  purposes  and  in 
investigations  Involving  international 
and  domestic  money  laundering,  tax 
violations,  fraud,  and  other  financial 
crimes. 

This  notice  proposes  a  new 
information  collection  requirement,  on 
Form  8852  and  its  accompanying 
instructions,  which  will  replace  existing 
currency  reporting  requirements  for 
Nevada  casinos.  Currently,  Nevada 
casinos  meet  reporting  requirements  by 
filing  reports  on  state  forms  entitled 
"Currency  Transaction  Report"  (CTR) 
and  "Currency  Transaction  Incidence 
Report"  (CTIR).  Form  8852  will  ensure 
greater  consistency  between  currency 
transaction  information  to  be  reported 
by  Nevada  casinos  on  the  new  form,  and 
that  to  be  reported  by  other  state  and 
tribal  casinos  on  revised  Form  8362, 
Currency  Transaction  Report  by 
Casinos.  Form  8362  is  used  by  all 
casinos,  with  gross  aimual  gaming 
revenue  in  excess  of  $1  million,  except 
for  those  in  Nevada.  However,  Form 
8852  also  was  designed  to  take  into 
account,  among  other  things,  that  some 
of  the  transaction  types  reportable  on 
Form  8362  are  prohibited  by  Nevada 
Regulation  6A,  "Cash  Transactions 
Prohibitions,  Reporting  and 
Recordkeeping"  and  thus  would  not 
lend  themselves  to  reporting. 

FinCEN  has  requested  that  a  different 
OMB  Control  Number  be  assigned  for 
this  collection  requirement  than  the 
OMB  Control  Number  assigned  for  Form 
8362.  This  will  facilitate  FinCEN's 
oversight  over  its  Bank  Secrecy  Act 
information  collection  requirements  by 
obtaining  a  imique  OMB  Control 
Number  for  each  specific  form. 

In  accordance  with  requirements  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3506(c)(2)(A),  and  its 
implementing  regulations.  5  CFR  1320, 
the  following  information  concerning 
the  collection  of  information  on  Form 
8852  is  presented  to  assist  those  persons 
wishing  to  comment  on  the  information 
collection.  The  estimates  below  are 
based  on  1996  filings  of  Nevada  CTRs 
andCTIRs. 

Title:  Currency  Transaction  Report  by 
Casinos — Nevada. 

Form  Number:  IRS  Form  8852. 

OMB  Number:  To  be  assigned. 

Description  of  Respondents:  All 
Nevada  casinos,  with  gross  anmuil 
gaming  revenue  in  excess  of  $10  million 
and  having  an  annual  table  games 
statistical  win  in  excess  of  $2  million. 

Estimated  Number  of  Respondents: 
94. 

Estimated  Number  of  Annual 
Responses:  70.000. 


Frequency:  As  required. 

Estimate  of  Burden:  Reporting  average 
of  19  minutes  per  response; 
recordkeeping  average  of  5  minutes  per 
response. 

Estimate  of  Total  Annual  Burden  on 
Respondents:  Reporting  burden 
estimate=22,167  hoius;  recordkeeping 
biurden  estimate=5,833  hours.  Estimated 
combined  total  of  28,000  hours. 

Estimate  of  Total  Annual  Cost  to 
Respondents  for  Hour  Burdens:  Based 
on  $20  per  hour,  the  total  cost  to  the 
public  is  estimated  to  be  $560,000. 

Estimate  of  Total  Other  Annual  Costs 
to  Respondents:  None. 

Type  of  Request:  New  information 
collection. 

REQUEST  FOR  COMMENTS:  FinCEN 
specifically  invites  comments  on  the 
following  subjects:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  mission  of  FinCEN,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of 
FinCEN's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

In  addition,  the  Paperwork  Reduction 
Act  of  1995  requires  agencies  to 
estimate  the  total  annual  cost  burden  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information. 
Thus,  FinCEN  also  specifically  requests 
comments  to  assist  with  this  estimate.  In 
this  connection,  FinCEN  requests 
commenters  to  identify  any  additional 
costs  associated  with  the  completion  of 
the  form.  These  comments  on  costs 
should  be  divided  into  two  parts:  (1) 
any  additional  costs  associated  with 
reporting:  and  (2)  any  additional  costs 
associated  with  recordkeeping. 

Responses  to  the  questions  posed  by 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval.  All 
conoments  will  become  a  matter  of 
public  record. 

Dated:  March  17, 1M7. 
Stenlay  E.  MofTis, 

Director,  Financial  Crimes  Enfixcement 
Network. 

(FR  Doc.  97-7365  Filed  3-21-97;  8:45  am] 
COOC 
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DEPARTMENT  OF  JUSTICE 

Drug  Entoroement  Administration 

21  CFR  Parts  1300. 1301, 1302, 1303, 
1304, 1306, 1306, 1307, 1306, 1300, 
1310, 1311. 1312, 1313,  and  1316 

[DCA  Numbw  13QF] 

RM  NUMBER  1117-AA33 

Consolidation.  Elimination,  and 
Clartfication  of  Various  Regulations 

AQBICY:  Drug  Enforcement 
AdministraticMi  (DEA),  Justice. 
ACTKM:  Final  rule. 

SUMMARY:  This  Gnal  rule  is  issued  by  the 
Acting  Deputy  Administrator  of  the 
Drug  Enforcement  Administration  to 
institute  the  proposed  changes  to  Title 
21,  Code  of  Federal  Regulations,  Parts 
1300  through  1316,  published  in  the 
Federal  Roister  on  March  5. 1996  (61 
FR  8503).  In  conceit  with  the 
President's  National  Performance 
Review.  Regulatory  Reinvention 
Initiative  (NPR).  DEA  proposed  to 
consolidate,  eliminate,  and  clarify  many 
of  its  regulations;  to  address  areas  of 
confusion  frequently  raised  by  the 
pharmaceutical,  chemical,  and  health 
care  industries;  and  to  correct 
inacciuate  citations,  office  designations, 
and  typographical  errors. 
&FECT1VE  DATE:  March  28. 1997. 
FOR  RffmCR  INFORMATION  CONTACT:  G. 
Thomas  Gitchel.  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  D.C 
20537,  Telephone  (202)  307-7297. 
8UPPI.EMENTARY  MFORMATKM:  On  March 
5, 1996,  DEA  published  in  the  Federal 
Register  a  notice  of  proposed  rule 
making  (NPRM)  entitled  Consolidation, 
Elimination,  and  Clarification  of 
Various  Regulations  (61  FR  8503).  This 
NPRM  was  the  culmination  of  a 
comprehensive  review  of  Title  21,  Code 
of  Federal  Regulations  (21  CFR),  parts 
1300  through  1316.  Title  21  contains  the 
rules  and  regulations  by  which  DEA 
implements  the  Controlled  Substances 
Act,  the  Narcotic  Addict  Treatment  Act, 
the  Controlled  Substances  Import/ 
Export  Act,  the  Chemical  Diversion  and 
Trafficking  Act,  and  the  Domestic 
Chemical  Diversion  Control  Act.  DEA 
undertook  this  review  to  update, 
simplify,  and  consolidate  its  regulations 
in  concert  with  the  President's 
Regulatory  Reform  Initiative  under  the 
NPR;  to  clarify  areas  of  confusion  which 
have  been  raised  by  the  pharmaceutical, 
chemical,  and  health  care  industries; 
and  to  correct  inaccurate  citations, 
office  designations,  and  typographical 


errors.  In  so  doing  it  was  DEA's 
intention  to  reduce  some  of  the 
regulatory  burden  on  the  affected 
industries.  Interested  parties  were  given 
120  days  to  submit  written  comments 
regarding  the  proposed  rule. 


Twenty-five  organizations  submitted 
comments  in  response  to  the  proposed 
rule.  One  organization  expressed 
support  for  Oie  entire  proposed  rule  as 
published,  two  others  expressed  support 
for  one  specific  element  within  the 
proposal  with  no  further  substantive 
comment,  and  six  others  expressed  their 
support  for  the  comments  submitted  by 
their  industry  trade  group.  These  and 
the  conunents  of  the  other  sixteen 
respondents  are  addressed  below. 

Port  1300 

Two  commentors  expressed  their 
support  for  the  consolidation  of  the 
definitions  in  new  §§  1300.01  and 
1300.02.  One  commentor  suggested  that 
the  definition  of  "home  infusion 
pharmacy"  be  deleted  as  unnecessary 
because  all  retail  pharmacies  are 
qualified  to  provide  home  infusion 
services,  and  the  expression 
"compounds  for  intramuscular 
infusion"  is  confusing  since  the 
commentor  was  unaware  of  any 
pharmacy  which  actually  compounds, 
as  opposed  to  dispenses,  intramuscular 
infusion  solutions.  DEA  agrees  that  a 
definition  of  home  infusion  pharmacy  is 
unnecessary  as  the  distinction  between 
home  infusion  services  and  other 
dispensing  activities  is  adequately 
addressed  within  §  1306.11(e),  which 
permits  the  retention  of  faxed  Schedule 
n  prescriptions  as  original  documents 
for  home  infusion  prescriptions. 
Therefore,  the  definition  of  home 
infusion  pharmacy  will  be  removed 
from  §  1300.01  and  the  words  "home 
infusion  pharmacy"  in  §  1306.11(e)  will 
be  replaced  by  the  word  "pharmacy." 
When  the  original  rule  was  published, 
DEA  determined  that  there  were  in  fact 
pharmacies  which  compound  solutions 
for  intramuscular  injection.  Even  if  this 
activity  is  no  longer  being  performed  by 
pharmacies,  keeping  this  phrase  in  the 
definition  allows  for  the  possibility  that 
in  the  future  such  activities  may  again 
be  conducted. 

One  commentor  recommended  that 
the  definition  of  "inventory"  be 
modified  to  include  the  terms  "bulk 
active  drug  substance,  in-pnx»ss 
materials  (work  in  progress),  and 
finished  dosage  form  inventory."  This 
definition,  which  was  previous^ 
contained  in  part  1303,  was  not  changed 
as  part  of  this  proposed  rule  and  will, 
therefore,  remain  unchanged  in  the 


Final  Rule.  However,  due  to  this 
conunent  and  other  qiiestions 
previously  raised  by  industry,  a  new 
definition  of  "inventory"  will  be 
pubhshed  for  conunent  in  the  near 
future. 

One  commentor  expressed  the 
opinion  that  the  definitions  of 
"hearing",  "interested  person",  and 
"proceeding"  are  unclear  with  respect 
to  proceedings  pursuant  to  21  U.S.C. 
952;  that  a  definition  of  research  be 
added  which  is  in  accordance  with 
DEA's  PoUcy  Statement  on  Coincident 
Activities  of  Researchers,  60  FR  55310 
(10/31/95):  that  the  definitions  which 
are  repeated  in  §§  1300.01  and  1300.02 
be  removed  from  one  of  the  sections; 
and  that  the  references  to  "this  section" 
in  §  1300.02(b)(12)  and  to  "this  part"  in 
S  1300.02(b)(28)(i)(B)  are  unclear.  DEA 
does  not  agree  that  the  definitions  of 
"hearing",  "interested  person",  and 
"proceeding"  are  not  sufficiently  clear. 
These  definitions  were  not  changed  as 
part  of  the  proposal  and  are  sufficiently 
precise  to  fulfill  their  intended  purpose. 

Since  the  only  ambiguity  regarding 
the  term  "research"  addressed  in  the 
dted  Policy  Statement  related  to 
whether  certain  manufacturii^  activities 
may  be  conducted  as  coincident 
activities  of  a  researcher  registration  or 
require  a  manufacturer  registration,  a 
statement  consistent  with  the  espoused 
policy  will  be  added  to  the  table  of 
coincident  activities,  §  1301.13(e)(l)(v), 
noting  that  dosage  form  development  is 
not  an  authorized  coincident  activity  of 
a  researcher  registration. 

The  purpose  of  providing  two  sets  of 
definitions,  one  for  controlled  substance 
handlers  and  one  for  chemical  handlers, 
was  to  direct  an  interested  person  to  a 
single  source  for  all  definitions  relevant 
to  that  person's  business  activity. 
Therefore,  it  was  deemed  more 
appropriate  and  less  confusing  to  re(>eat 
those  few  definitions  which  are 
common  to  both  groups  rather  than  to 
compel  each  person  to  identify  which 
definitions  pertain  to  them.  The 
reference  to  "this  section"  in 
§  1300.02(b)(12)  will  be  replaced  with 
the  phrase  "for  purposes  of  this 
definition"  and  the  reference  to  "this 
part"  in  §  1300.02(b)(28Ki)(B)  will  be 
changed  to  reflect  the  part  to  which  it 
refers,  i.e.  part  1310. 

Part  1301 

Two  commentors  expressed  support 
for  the  proposed  change  to  §  1301.21. 
Exemptions  to  Registrations  and  Fees. 
Another  commentor  expressed  support 
for  the  proposal  to  extend  the  renewal 
period  for  bulk  manufacturers  to  120 
days  contained  in  §  1301.13.  One 
commentor  stated  that  references  to  the 
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"Secretary"  in  §  1301.32  are  uinclear,  the 
reference  to  "these  substances"  in 
§  1301.34(b)(3)  should  be  clarified;  the 
reference  to  "hearing"  in  §  1301.35(b) 
could  be  misinterpreted  as  referring  to 
third-party  hearings  and  recommended 
that  the  phrase  "in  response  to  a  show 
cause  order"  be  added;  §  1301.42  should 
reference  the  possibility  that  the  hearing 
could  involve  the  granting  of  any 
application  for  registration  to  import  by 
adding  the  phrase  "to  import  or"  after 
the  words  "for  registration";  and 
§  1301.46  should  be  clarified  to  indicate 
that  if  an  application  for  registration  to 
import  a  Schedule  I  or  II  substance  is 
granted,  the  order  should  include  an 
explanation  of  the  basis  for  such 
granting  by  adding  the  phrase  "to 
import  or"  after  the  words  "for 
registration".  The  references  in 
§  1301.32  will  be  changed  to  identify  the 
individual  in  question  as  the  Secretary 
of  Health  and  Himian  Services;  the  term 
"these  substances"  comes  directly  bam 
the  applicable  statute  and,  therefore, 
cannot  be  changed  by  regulation;  the 
phrase  "in  response  to  a  show  cause 
order"  will  be  added  to  §  1301.35(b): 
and  the  phrase  "to  import  or"  will  be 
added  to  §§  1301.42  and  1301.46. 

Part  1304 

Two  comments  were  received 
supporting  the  acceptability  of  filing 
Schedule  ED-V  prescriptions  without 
marking  them  with  a  red  "C"  if  the 
pharmacy  can  retrieve  certain 
information  with  its  data  processing 
system  as  required  by  §  1304.04(h)(2). 
One  commentor  recommended  that  the 
sentence  "Registrants  who  desire  to 
continue  maintaining  central  records 
will  make  notification  to  the  local 
Special  Agent  in  Charge  as  provided  in 
paragraph  (a)  of  this  section"  be 
removed  trom  §  1304.04(e).  This 
sentence  was  in  fact  removed  in  the 
proposed  rule. 

Two  commentors  supported  the 
change  to  §  1304.11(c)  which  allows  a 
registrant  to  conduct  its  biennial 
inventory  on  any  date  within  two  years 
from  the  date  of  its  previous  biennial 
inventory.  One  of  these  commentors 
noted  that  the  proposed  regulatory 
language  implementing  the  propcKsed 
rule  had  not  changed.  The  corrected 
language  was  published  in  the  Federal 
Remoter  on  March  21, 1996  (61  FR 
11594).  One  commentor  suggested  that 
the  requirements  of  §  1304.11(e)(3)(ii) 
were  misstated.  The  commentor 
believed  that  DEA  was  intending  to 
require  dispensers  and  researchers  to 
make  an  exact  inventory  coont  of 
Schedule  ID-V  drugs  in  opened 
containers  when  the  containers  held 
fewer  than  1,000  tablets  or  capsules,  and 


an  estimate  if  the  containers  held  more 
than  1.000.  The  language  in  the 
proposed  rule,  which  is  unchanged  bam 
the  existing  regulation,  is  correct  as 
stated  in  the  proposed  rule. 

Two  comments  were  received  which 
recommended  that  the  terms  "receipt" 
and  "distribution"  contained  in 
§§1304.22(a)(2)(iv)and 
1304.22(a)(2)(vu)  be  changed  to 
"acquisition  to  inventory"  and 
"reduction  from  inventory"  for 
piuposes  of  clarity  and  consistency  with 
the  terms  used  for  ARCOS  reporting. 
The  recommended  terms  will  be 
incorporated  into  those  sections. 

Four  commentors  expressed  their 
support  for  the  change  to  §  1304.33 
which  puts  ARCOS  reporting  on  a 
quarterly  rather  than  a  monthly 
schedule.  One  commentor 
recommended  that  §  1304.33(b)  be 
modified  to  specify  that  controlled 
substances  in  the  various  stages  of 
production  be  included  in  the  year-end 
ARCOS  inventory.  The  language  in  the 
current  regulation  indicating  that 
registrants  should  identify  whether  each 
reported  substance  is  in  storage  or  in 
process  of  manufacturing  was 
inadvertently  omitted  and  will  be 
reinstated,  llie  final  rule  will  also  be 
amended  to  permit  quarterly  reporting, 
as  well  as  annual  reporting,  of 
manufacturing  transactions  if  the 
reporting  registrant  so  chooses. 

Part  1305 

One  commentor  objected  to  the 
removal  of  the  infnmation  from  the 
regulations  which  is  contained  on  the 
back  of  DEA-222  Order  Forms,  as  this 
information  might  be  needed  at  a 
training  site  which  is  a  non-registered 
location  and,  therefore,  would  be 
unavailable  for  reference  purposes. 
When  needed  for  training  or  other  off- 
site  purposes,  the  backs  of  the  order 
forms  containing  the  requisite 
information  could  be  photocopied  and 
provided  to  students  at  least  as  easily  as 
providing  copies  of  the  CFR.  Therefore, 
the  information  will  be  deleted  as 
originally  proposed. 

One  commentor  suggested  that  the 
phrase  used  in  §  1305.06(b),  "last  line 
completed,"  was  inconsistent  with  the 
recently  changed  term  used  on  the 
DEA-222  Order  Forms  themselves.  The 
conunentor  is  correct.  The  phrase  used 
on  the  Order  Forms,  "No.  of  lines 
completed,"  was  adopted  recently  for 
purposes  of  clarity  and  has  been 
substituted  in  the  final  rule  for  the 
language  contained  in  the  proposed 
rule.  Another  commentor  recommended 
that  $  1305.06(b)  be  modified  to 
acknowledge  that  some  substances  may 
require  more  than  one  line  to  fully 


describe  the  substance  being  ordered. 
DEA  believes  that  the  amount  of  space 
provided  on  a  single  line  is  generally 
suffidmit  to  completely  identify  the 
controlled  substance.  'This  same 
commentor  recommended  that 
§  1305.09(e)  be  amended  to  explain  that 
an  item  on  an  Order  Form  can  be 
partially  filled  with  less  but  not  more 
than  the  quantity  ordered.  The 
paragraph  in  question  states  that  a 
piuchaser  must  record  the  date  and 
quantity  of  the  items  received  on  copy 
3  of  the  Order  Form.  The  statement 
being  recommended  for  inclusion  in 
paragraph  (e)  is  clearly  and 
appropriately  contained  in  paragraph  fb) 
of  this  section  which  relates  to  what  can 
be  supplied.  This  conunentor  also 
recommended  that  §  1305.11(a)(1)  be 
modified  to  explain  when  an  Order 
Form  is  not  "complete."  DEA  believes 
that  the  term  "complete"  is  self- 
explanatory,  i.e.  the  purchaser  must 
enter  all  the  information  called  for  in 
the  spaces  provided  except  those  that 
specifically  state  that  the  information  is 
to  be  filled  in  by  the  supplier. 

Part  1306 

Five  commentors  expressed  support 
for  the  extension  of  time  to  7  days  from 
72  hours  within  which  pharmacies  must 
obtain  written  prescriptions  to  cover 
emergency  oral  prescriptions  for 
Schedule  D  controlled  substances,  as 
required  by  §  1306.11(d)(4). 

Five  comments  were  received 
regarding  the  proposal  to  allow 
pharmacies  to  retain  faxed  Schedule  n 
prescription  records  as  original 
dociunents  for  patients  in  a  home 
hospice  setting.  One  commentor 
supported  the  change  without  further 
elaboration.  A  second  commentor 
recommended  that  the  terms  "terminal 
ilhiess"  or  "terminally  ill"  be 
substituted  for  the  word  "hospice,"  so 
as  to  make  the  rule  less  restrictive;  if  the 
terms  hospice  or  home  hospice  were 
retained,  it  was  recommended  that  they 
be  defined.  The  last  three  commentors 
suggested  that  the  rule  be  changed  to 
allow  pharmacies  to  accept  fexed 
Schedule  D  prescriptions  for  individuals 
in  all  hospice  settings,  not  just 
individuals  in  home  hospice  settings 
who  have  been  released  from  registered 
institutions  and  are  receiving  daily 
skilled  nursing  care.  It  was  suggested  by 
two  of  these  conunentors  that  this 
would  be  best  achieved  by  replacing  the 
relevant  language  in  the  proposed  rule 
with  the  phrase:  "a  hospice  certified  by 
Medicare  under  Title  XVIIl  or  licensed 
by  the  state."  As  stated  in  the  proposed 
rule,  it  was  EffiA's  intention  to  allow 
faxed  Schedule  II  prescriptions  to  be 
retained  as  original  dociunents  in  order 
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to  ease  the  recordkeeping  burden  for 
physicians  and  pharmacies  for  non- 
institutionalized  patients  who  require 
frequent  andJor  unanticipated  changes 
in  their  Schedule  11  narcotic  medication. 
It  was  DEA's  belief  that  individuals 
residing  in  a  hospice  facility  licensed  by 
the  state  would  already  be  covered  by 
the  existing  exception  to  the  rule 
afforded  to  patients  residing  in  Long 
Term  Care  Facilities.  This  proposal  was 
directed  at  individuals  who  require  a 
similar  level  of  care  but  reside  at  home 
rather  than  in  an  institution.  However, 
based  on  the  comments  received  and  to 
insure  that  no  properly  affected 
individuals  will  be  inadvertently 
excluded  ht)m  the  exception,  the 
recommended  phrase,  "a  hospice 
certified  by  Medicare  imder  Title  XVni 
or  licensed  by  the  state,"  will  be 
incorporated  into  the  final  rule. 

Two  commentors  expressed  support 
for  the  removal  of  the  requirement, 
previously  contained  in  §  1306.13(b). 
that  a  pharmacist  determine  that 
subsequent  partial  fillings  of  Schedule  n 
prescriptions  for  patients  in  Long  Term 
Care  FaciUties  are  still  necessary.  One 
commentor  pointed  out  that  a  sentence 
was  needlessly  repeated  in  this 
paragraph;  one  of  which  will  be 
removed. 

Two  commentors  voiced  their  support 
for  the  proposal  to  permit  Schedule  m- 
V  prescription  information  to  be 
transferred  for  refill  purposes  up  to  the 
maximum  number  of  times  authorized 
by  the  physician  among  pharmacies 
sharing  a  real-time,  on-line  electronic 
database. 

Part  1308 

One  commentor  disagreed  with  the 
proposal  to  remove  the  tables  of 
exempted  and  excluded  products  from 
§§  1308.24, 1308.26, 1308.32.  and 
1308.34.  This  commentor  expressed 
concern  that  by  removing  the  tables, 
DEA  would  not  be  obligated  to  publish 
changes  to  the  tables  as  they  occur,  thus 
denying  interested  parties  an 
opportunity  to  comment  and/or  adapt 
operations  as  needed.  The  requirement 
to  publish  all  approvals  of  exempted 
and  excluded  products  in  the  Federal 
Regiater  in  order  to  allow  an 
opportunity  for  comment  remains 
imchanged  in  the  following  sections: 
1308.23(e),  1308.25(c).  1308.31(c),  and 
1308.33(d).  The  tables  will  continue  to 
be  published  for  comment  in  the 
Federal  Register  each  year.  Therefore, 
the  proposal  to  remove  these  tables  will 
have  no  effect  on  the  abiUty  of 
interested  parties  to  comment  and/ or 
adapt  their  operations.  Another 
commentor  suggested  that  the  rule  be 
modified  to  require  DEA  to  provide  state 


scheduling  authorities  which  do  not 
receive  the  Federal  Register  separate 
notification  of  changes  to  the  lists  of 
exempted  and  excluded  products.  States 
which  do  not  receive  copies  of  the 
Federal  Register  directly  can  request 
updated  lists  from  the  local  DEA  office 
or  frt>m  DEA  Headquarters. 

Part  1316 

Four  commentors  expressed  support 
for  the  change  to  §  1316.13  which 
replaces  the  present  schedule  of 
administrative  inspections  with  a 
system  whereby  the  frequency  of 
inspections  will  be  determined  by 
factors  such  as  the  prior  history  of  the 
registrant,  the  potential  for  diversion, 
and  the  existence  of  pharmaceutical 
controlled  substances  found  in  the  illicit 
market.  Three  of  these  commentors 
suggested  adding  a  requirement  that  an 
exit  interview  be  conducted  at  the 
completion  of  the  investigation. 
Although  it  is  DEA  policy  to  conduct  an 
exit  interview,  there  are  occasions  when 
it  would  be  premature  and/or 
inadvisable  to  discuss  results  at  the 
completion  of  the  on-site  portion  of  the 
investigation.  Therefore,  DEA  dechnes 
to  add  such  a  requirement. 

In  the  proposed  rule  the  table  of 
registration  categories  under 
§1301.13(e)(l)(iv)  incorrectly  included 
instructing  as  an  authorized  activity 
with  Schedule  1  substances.  The  words 
"or  Instructing"  are  being  removed  in 
the  Final  Rule.  In  the  proposed  rule 
§  1304.22(c)  should  have  included  a 
reference  to  paragraph  (a)(2)(vii)  of  this 
section  which  will  be  inserted  in  the 
Final  Rule.  In  the  proposed  rule  the 
authority  citation  for  subpart  A  of  part 
1316  omitted  Section  "830(a)"  of  21 
U.S.C.  inadvertently.  It  is  being 
reinstated  in  the  Final  Rule.  A 
typographical  error  in  §  1316.12  which 
was  overlooked  for  correction  in  the 
proposed  rule  is  being  corrected  in  the 
Final  Rule;  the  reference  should  read 
"21  U.S.C.  842(a)(6)"  not  "21  U.S.C. 
(a)(6)." 

In  addition  to  the  comments 
previously  discussed,  several 
commentors  also  identified 
typographical  errors  in  the  proposed 
rule  which  will  be  corrected  in  the  final 
rule. 

Five  of  the  commentors  took  this 
occasion  to  recommend  that  DEA  adopt 
new  regulations  and  procedures  in  a 
nimnber  of  areas  that  go  beyond  what 
was  published  in  the  proposed  rule.  A 
number  of  these  are  matters  of  internal 
procedures  which  do  not  require 
regulatory  changes  and  are  under 
development  and  discussion  with  the 
commentors,  e.g.  batch  certification  and 
renewal  of  applications.  Several 


recommendations  addressed  issues 
which  were  not  part  of  this  rulemaking 
and  since  other  interested  parties  have 
not  been  given  an  opportunity  to 
comment  on  them,  were  not  considered, 
e.g.  permitting  pharmacies  to  receive 
controlled  sutetances  bom  LTCFs  for 
disposal  purposes,  requiring  hospitals  to 
provide  suffix  information  for  affiliated 
practitioners,  adding  an  Affidavit  for 
Power  of  Attorney  to  allow  pharmacies 
to  be  operated  by  an  acquirer  under  the 
existing  registration  pending  approval  of 
the  new  application. 

Several  commentors  recommended 
that  the  regulations  be  changed  to 
permit  registered  distributors  to  utilize 
cross-docking/ freight-forwarding 
facilities.  Although  this  was  not  part  of 
the  proposed  rule,  on  December  18, 
1996,  DEA  published  a  proposed  rule  to 
permit  such  activities.  Still  other 
commentors  proposed  changes  which 
would  modify  specific  requirements 
mandated  by  law  and,  therefore,  caimot 
be  altered  by  regulation,  e.g.  written 
prescriptions  for  Schedule  II  controlled 
substances.  As  was  stated  in  the 
proposed  rule,  DEA  is  committed  to 
constant  self-examination,  ^ 

responsiveness  to  technological 
innovation,  and  working  with  industry 
to  develop  effective  and  minimally 
intrusive  methods  of  preventing  and 
detecting  the  diversion  of  controlled 
substances.  The  comments  which 
suggested  additional  changes  not 
proposed  as  part  of  this  NPRM  will  be 
evaluated  and,  where  appropriate, 
addressed  in  future  meetings  and 
conferences  with  the  regulated  industry. 

The  Acting  Deputy  Administrator,  in 
accordance  with  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  605(b))  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Act  of  1996 
(Pub.  L.  104-121).  has  reviewed  this 
final  rule  and  based  on  the 
supplemental  information  above 
certifies  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  final  rule  imposes  no  additional 
regulatory  burdens  on  small  businesses. 
To  the  contrary,  it  is  primarily  intended 
to  streamline  and  simplify  various 
regulations  in  order  to  provide 
regulatory  reUef  to  registrants.  Various 
regulations  and  reports  were  either 
eliminated  or  reduced  to  allow  greater   - 
flexibility  in  complying  with  existing 
requirements.  For  example,  the 
&«quency  of  reports  to  ARCOS  were 
reduced  to  quarterly  from  monthly; 
some  pharmacies  will  be  permitted  to 
transfer  prescription  information  for 
refill  purposes  more  frequently;  all 
pharmacies  will  be  permitted  to  retain 
faxed  prescriptions  as  original 
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docimients  for  hospice  patients; 
pharmacies  will  no  longer  be  required  to 
determine  if  additional  partial  fillings  of 
prescriptions  are  necessary  for  patients 
in  LTCFs;  and  all  registrants  will  be 
given  the  flexibility  to  establish  the  date 
for  their  bieimial  inventory. 

This  rulemaking  has  been  drafted  in 
accordance  with  Executive  Order  12866, 
section  1(b),  Principles  of  Regulation. 
The  Office  of  Management  and  Budget 
has  reviewed  this  final  rule  and 
determined  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  section  3(f).  Regulatory 
Plaiming  and  Review. 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on      ^ 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  21  CFR  Parts  1300- 
1316 

Administrative  practice  and 
procedure.  Drug  traffic  cdntrol.  Exports, 
Imports,  Labeling,  List  I  and  List  II 
chemicals.  Narcotics,  Packaging  and 
containers.  Prescription  drugs. 
Reporting  requirements.  Research, 
Security  measures.  Seizures  and 
forfeitures. 

For  the  reasons  stated  in  the 
preamble,  21  CFR  Ch.  II  is  amended  as 
follows: 

21  CFR  part  1300  is  added  to  read  as 
follows: 

PART  1300— DEFINITIONS 

1300.01  Definitions  relating  to  controlled 
substances. 

1300.02  Definitions  relating  to  listed 
chemicals. 

Autfaarity:  21  U.S.C  802,  871(b),  951, 
958(f) 

f  1300.01    Definitions  raiating  to  controlled 


IMI 


(a)  Any  term  not  defined  in  this  part 
shall  have  the  definition  set  forth  in 
section  102  of  the  Act  (21  U.S.C.  802), 
except  that  certain  terms  used  in  part 
1316  of  this  chapter  are  defined  at  the 
banning  of  eadi  subpart  of  that  part. 

(b)  As  used  in  parts  1301  through 
1308  and  part  1312  of  this  chapter,  the 
following  terms  shall  have  the  meanings 
specified: 

(1)  The  term  Act  means  the  Controlled 
Substances  Act.  as  amended  (84  Stat. 
1242;  21  U.S.C.  801)  and/or  the 


Controlled  Substances  Import  and 
Export  Act,  as  amended  (84  Stat.  1285; 
21  U.S.C.  951). 

(2)  The  term  Administration  means 
the  Drug  Enforcement  Administration. 

(3)  The  term  Administrator  means  the 
Administrator  of  the  Drug  Enforcement 
Administration.  The  Administrator  has 
been  delegated  authority  under  the  Act 
by  the  Attorney  General  (28  CFR  0.100). 

(4)  The  term  anabolic  steroid  means 
any  drug  or  hormonal  substance, 
chemically  and  pharmacologically 
related  to  testosterone  (other  than 
estrogens,  progestins,  and 
corticosteroids)  that  promotes  muscle 
growth,  and  includes: 

(i)  Boldenone; 

(ii)  Chlorotestosterone  (4- 
chlortestosterone) ; 

(iii)  Clostebol; 

(iv)  Dehydrochlormethyltestosterone; 

(v)  Dihydrotestosterone  (4- 
dihydrotestosterone); 

(vi)  Drostanolone; 

(vii)  Ethylestrenol; 

(viii)  Fluoxymesterone; 

(ix)  Formebulone  (formebolone); 

(x)  Mesterolone; 

(xi)  Methandienone; 

(xii)  Methandranone; 

(xiii)  Methandriol; 

(xiv)  Methandrostenolone; 

(xv)  Methenolone; 

(xvi)  Methyltestosterone; 

(xvii)  Mibolerone; 

(xviii)  Nandrolone; 

(xix)  Norethandrolone; 

(xx)  Oxandrolone; 

(xxi)  Oxymesterone; 

(xxii)  Oxymetholone; 

(xxiii)  Stanolone; 

(xxiv)  Stanozolol; 

(xxv)  Testolactone; 

(xxvi)  Testosterone; 

(xxvii)  Trenbolone;  and 

(xxviii)  Any  salt,  ester,  or  isomer  of  a 
drug  or  substance  described  or  Usted  in 
this  paragraph,  if  that  salt,  ester,  or 
isomer  promotes  muscle  growth.  Except 
such  term  does  not  include  an  anabolic 
steroid  which  is  expressly  intended  for 
administration  through  implants  to 
cattle  or  other  nonhuman  species  and 
which  has  been  approved  by  the 
Secretary  of  Health  and  Himian  Services 
for  such  administration.  If  any  person 
prescribes,  dispenses,  or  distributes 
such  steroid  for  human  use.  such  person 
shall  be  considered  to  have  prescribed, 
dispensed,  or  distributed  an  anabolic 
steroid  within  the  meaning  of  this 
paragraph. 

(5)  The  term  basic  class  means,  as  to 
controlled  substances  listed  in 
Schedules  I  and  II: 

(i)  Each  of  the  opiates,  including  its 
isomers,  esters,  ethers,  salts,  and  salts  of 
isomns,  esters,  and  ethers- whenever  the 


existence  of  such  isomers,  esters,  ethers, 
and  salts  is  possible  within  the  specific 
chemical  designation,  listed  in 
§  1308.11(b)  of  this  chapter; 

(ii)  Each  of  the  opium  derivatives, 
ihtluding  its  salts,  isomers,  and  salts  of 
isomers  whenever  the  existence  of  su(^ 
salts,  isomers,  and  salts  of  isomers  is 
possible  within  the  specific  chemical 
designation,  listed  in  §  1308.11(c)  of  this 
chapter; 

(iii)  Each  of  the  hallucinogenic 
substances,  including  its  salts,  isomers, 
and  salts  of  isomers  whenever  the 
existence  of  such  sahs,  isomers,  and 
salts  of  isomers  is  possible  vnthin  the 
specific  chemical  designation,  listed  in 
§  1308.11(d)  of  this  chapter; 

(iv)  Each  of  the  following  substances, 
whether  produced  directly  or  indirectly 
by  extraction  fit)m  substances  of 
vegetable  origin,  or  independently  by 
means  of  chemical  synthesis,  or  by  a 
combination  of  extraction  and  chemical 
synthesis: 

(A)  Opium,  including  raw  opium, 
opiimi  extracts,  opium  fluid  extracts, 
powdered  opium,  granulated  opium, 
deodorized  opium  and  tincture  of 
opiimi; 

(B)  Apomorphine; 

(C)  Codeine; 

(D)  Etorphine  hydrochloride; 

(E)  Ethylmorphine; 

(F)  Hydrocoaone; 

(G)  Hydnnnorphone: 
(H)  Metopon; 

(I)  Morphine: 

(J)  Oxycodone; 

(K)  Oxymorphone; 

(L)  Thebaine; 

(M)  Mixed  alkaloids  of  opium  listed 
in  Section  1308.12(b)(2)  of  this  chapter; 

(N)  Cocaine;  and 

(O)  Ecgonine; 

(v)  Each  of  the  opiates,  including  its 
isomers,  esters,  ethers,  salts,  and  salts  of 
isomers,  esters,  and  ethers  whenever  the 
existence  of  such  isomers,  esters,  ethers, 
and  salts  is  possible  within  the  specific 
chemical  designation,  listed  in 
§  1308.12(c)  of  this  chapter;  and 

(vi)  Methamphetamine.  its  salts, 
isomera,  and  salts  of  its  isomers; 

(vii)  Amphetamine,  its  salts,  optical 
isomers,  and  salts  of  its  optical  isomers; 

(viii)  Phenmetrazine  and  its  salts; 

(ix)  Methylphenidate; 

(x)  Each  of  the  substances  having  a 
depressant  effect  on  the  central  nervous 
system,  including  its  salts,  isomers,  and 
salts  of  isomers  whenever  the  existence 
of  such  salts,  isomera,  and  salts  of 
isomers  is  possible  within  the  specific 
chemical  designation,  Usted  in 
§  13D8.12(e)  of  this  chapter. 

(6)  The  term  commercial  container 
means  any  bottle,  )at,  tube,  ampule,  or 
other  receptacle  in  which  a  substance  is 
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held  for  distribution  or  dispensing  to  an 
ultimate  user,  and  in  addition,  any  box 
or  package  in  which  the  receptacle  is 
held  for  distribution  or  dispensing  to  an 
ultimate  user.  The  term  commercial 
container  does  not  include  any  package 
liner,  package  insert  or  other  material 
kept  with  or  within  a  commercial 
container,  nor  any  carton,  crate,  drum, 
or  other  package  in  which  commercial 
containers  are  stored  or  are  used  for 
shipment  of  controlled  substances. 

(7)  The  term  compounder  means  any 
person  engaging  in  maintenance  or 
detoxification  treatment  who  also 
mixes,  prepares,  packages  or  changes 
the  dosage  form  of  a  narcotic  drug  listed 
in  Schedules  D,  ID,  IV  or  V  for  use  in 
maintenance  or  detoxification  treatment 
by  another  narcotic  treatment  program. 

(8)  The  term  controlled  substance  has 
the  meaning  given  in  section  802(6)  of 
Title  21,  United  States  Code  (U.S.C). 

(9)  The  term  customs  territory  of  the 
United  States  means  the  several  States, 
the  District  of  Columbia,  and  Puerto 
Rico. 

(10)  The  term  detoxification  treatment 
means  the  dispensing,  for  a  {)ehod  of 
time  as  specified  below,  of  a  narcotic 
drug  or  narcotic  drugs  in  decreasing 
doses  to  an  individual  to  alleviate 
adverse  physiological  or  psychological 
effects  incident  to  withdrawal  from  the 
continuous  or  sustained  use  of  a 
narcotic  drug  and  as  a  method  of 
bringing  the  individual  to  a  narcotic 
drug-free  state  within  such  period  of 
time.  There  are  two  types  of 
detoxification  treatment:  Short-term 
detoxification  treatment  and  long-term 
detoxification  treatment. 

(i)  Short-term  detoxification  treatment 
is  for  a  period  not  in  excess  of  30  days. 

(ii)  Long-term  detoxification  treatment 
is  for  a  period  more  than  30  days  but  not 
in  excess  of  180  days. 

(11)  The  term  dispenser  means  an 
individual  practitioner,  institutional 
practitioner,  pharmacy  or  pharmacist 
who  dispenses  a  controlled  substance. 

(12)  Tne  term  export  means,  with 
respect  to  any  article,  any  taking  out  or 
removal  of  such  article  from  the 
huisdiction  of  the  United  States 
(whether  or  not  such  taking  out  or 
removal  constitutes  an  exportation 
within  the  meaning  of  the  customs  and 
related  laws  of  the  United  States). 

(13)  The  term  exporter  includes  every 
person  who  exports,  or  who  acts  as  an 
export  broker  for  exportation  of, 
controlled  substances  Usted  in  any 
schedule. 

(14)  The  term  hearing  means: 

(i)  hi  part  1301  of  this  chapter,  any 
hearing  held  for  the  granting,  denial, 
revocation,  or  suspension  of  a 
registration  pursuant  to  sections  303, 


304,  and  1008  of  the  Act  (21  U.S.C  823, 
824  and  958). 

(ii)  In  part  1303  of  this  chapter,  any 
hearing  held  regarding  the 
determination  of  aggregate  production 
quota  or  the  issuance,  adjustment, 
suspension,  or  denial  of  a  procurement 
quota  or  an  individual  manufactxuing 
quota. 

(iii)  In  part  1308  of  this  chapter,  any 
hearing  held  for  the  issuance, 
amendment,  or  repeal  of  any  rule 
issuable  pursuant  to  section  201  of  the 
Act  (21  U.S.C.  811). 

(15)  The  term  import  means,  with 
respect  to  any  article,  any  bringing  in  or 
introduction  of  such  article  into  either 
the  jurisdiction  of  the  United  States  or 
the  customs  territory  of  the  United 
States,  and  from  the  jurisdiction  of  the 
United  States  into  the  customs  territory 
of  the  United  States  (whether  or  not 
such  bringing  in  or  introduction 
constitutes  an  importation  within  the 
meaning  of  the  tariff  laws  of  the  United 
States). 

(16)  The  term  importer  includes  every 
person  who  imports,  or  who  acts  as  an 
import  broker  for  importation  of, 
controlled  substances  Usted  in  any 
schedule. 

(17)  The  term  individual  practitioner 
means  a  physician,  dentist,  veterinarian, 
or  other  individual  licensed,  registered, 
or  otherwise  permitted,  by  the  United 
States  or  the  jurisdiction  in  which  he/ 
she  practices,  to  dispense  a  controlled 
substance  in  the  course  of  professional 
practice,  but  does  not  include  a 
pharmacist,  a  pharmacy,  or  an 
institutional  practitioner. 

(18)  The  term  institutional 
practitioner  means  a  hospital  or  other 
person  (other  than  an  individual) 
licensed,  registered,  or  otherwise 
permitted,  by  the  United  States  or  the 
jurisdiction  in  which  it  practices,  to 
dispense  a  controlled  substance  in  the 
course  of  professional  practice,  but  does 
not  include  a  pharmacy. 

(19)  The  term  interested  person  means 
any  person  adversely  affected  or 
aggrieved  by  any  rule  or  proposed  rule 
issuable  pursuant  to  section  201  of  the 
Act  (21  U.S.C.  811). 

(20)  The  term  inventory  means  all 
factory  and  branch  stocks  in  finished 
form  of  a  basic  class  of  controlled 
substance  manufactured  or  otherwise 
acquired  by  a  registrant,  whether  in 
bulk,  commercial  containers,  or 
contained  in  pharmaceutical 
preparations  in  the  possession  of  the 
registrant  (including  stocks  held  by  the 
registrant  under  separate  registration  as 
a  manufacturer,  importer,  exporter,  or 
distributor). 

(21)  The  term  isomer  means  the 
optical  isomer,  except  as  used  in 


§  1308.11(d)  and  §  1308.12(b)(4)  of  this 
chapter.  As  used  in  §  1308.11(d)  of  this 
chapter,  the  term  isomer  means  the 
optical,  positional,  or  geometric  isomer. 
As  used  in  §  1308.12(b)(4)  of  this 
chapter,  the  term  iscnner  means  the 
optical  or  geometric  isomer. 

(22)  The  term  jurisdiction  of  the 
United  States  means  the  customs 
territory  of  the  United  States,  the  Virgin 
Islands,  the  Canal  Zone,  Guam, 
American  Samoa,  and  the  Trust 
Territories  of  the  Pacific  Islands. 

(23)  The  term  label  means  any  display 
of  written,  printed,  or  graphic  matter 
placed  u(>on  the  commercial  container 
of  any  controlled  substance  by  any 
manufacturer  of  such  substance. 

(24)  The  term  labeling  means  all 
labels  and  other  written,  printed,  or 
graphic  matter: 

(i)  Upon  any  controlled  substance  or 
any  of  its  commercial  containers  or 
wrappers,  or 

(ii)  Accompanying  such  controlled 
substance. 

(25)  The  term  Long  Term  Care  Facility 
(LTCF)  means  a  nursing  home, 
retirement  care,  mental  care  or  other 
fecility  or  institution  which  provides 
extended  health  care  to  resident 
patients. 

(26)  The  term  maintenance  treatment 
means  the  dispensing  for  a  period  in 
excess  of  twenty-one  days,  of  a  narcotic 
drug  or  narcotic  drugs  in  the  treatment 
of  an  individual  for  dependence  upon 
heroin  or  other  morphine-like  drug. 

(27)  The  term  manufacture  means  the 
producing,  preparation,  propagation, 
compounding,  or  processing  of  a  drug  or 
other  substance  or  the  packaging  or 
repackaging  of  such  substance,  or  the 
labeling  or  relabeling  of  the  commercial 
container  of  such  substance,  but  does 
not  include  the  activities  of  a 
practitioner  who,  as  an  incident  to  his/ 
her  administration  or  dispensing  such 
substance  in  the  course  of  his/her 
professional  practice,  prepares, 
compounds,  packages  or  labels  such 
substance.  The  term  manufacturer 
means  a  p>erson  who  manufactures  a 
drug  or  other  substance,  whether  imder 
a  registration  as  a  manufacturer  or  under 
authority  of  registration  as  a  researcher 
or  chemical  analyst. 

(28)  The  term  mid-level  practitioner 
means  an  individual  practitioner,  other 
than  a  physician,  dentist,  veterinarian, 
or  podiatrist,  who  is  licensed, 
re^atered,  or  otherwise  permitted  by  the 
United  States  or  the  jurisdiction  in 
which  he/she  practices,  to  dispense  a 
controlled  substance  in  the  coiuse  of 
professional  practice.  Examples  of  mid- 
levei  practitioners  include,  but  are  not 
limited  to,  health  care  providers  such  as 
nurse  practitioners,  nurse  midwives. 


nurse  anesthetists,  clinical  nurse 
speciaUsts  and  physician  assistants  who 
are  authorized  to  disfwnse  controlled 
substances  by  the  state  in  which  they 
practice. 

(29)  The  term  name  means  the  official 
name,  common  or  usual  name,  chemical 
name,  or  brand  name  of  a  substance. 

(30)  The  term  narcotic  drug  means 
any  of  the  following  whether  produced 
directly  or  indirectly  by  extraction  from 
substances  of  vegetable  origin  or 
independently  by  means  of  chemical 
synthesis  or  by  a  combination  of 
extraction  and  chemical  synthesis: 

(i)  Opimn,  opiates,  derivatives  of 
opitun  and  opiates,  including  their 
isomers,  esters,  ethers,  salts,  and  salts  of 
isomers,  esters,  and  ethers  whenever  the 
existence  of  such  isomers,  esters,  ethers 
and  salts  is  possible  within  the  specific 
chemical  designation.  Such  term  does 
not  include  the  isoquinoline  alkaloids  of 
opium. 

(ii)  Poppy  straw  and  concentrate  of 
poppy  straw. 

(iii)  Coca  leaves,  except  coca  leaves 
and  extracts  of  coca  leaves  &t>m  which 
cocaine,  ecgonine  and  derivatives  of 
ecgonine  or  their  salts  have  been 
removed. 

(iv)  Cocaine,  its  salts,  optical  and 
geometric  isomers,  and  salts  of  isomers. 

(v)  Ecgonine.  its  derivatives,  their 
salts,  isomers  and  salts  of  isomers. 

(vi)  Any  compound,  mixture,  or 
preparation  which  contains  any 
quantity  of  any  of  the  substances 
referred  to  in  paragraphs  (b)(31)(i) 
through  (v)  of  this  section. 

(31)  The  term  iHWotic  treatment 
program  means  a  program  engaged  in 
maintenance  and/or  detoxification 
treatment  with  narcotic  drugs. 

(32)  The  term  net  disposwmeaas,  for 
a  stated  period,  the  quantity  of  a  basic 
class  of  controlled  substance  distributed 
by  the  registrant  to  another  person,  plus 
the  quantity  of  that  basic  class  used  by 
the  registrant  in  the  production  of  (or 
converted  by  the  registrant  into)  another 
basic  class  of  controlled  substance  or  a 
noncontrolled  substance,  plus  the 
quantity  of  that  basic  class  otherwise 
disposed  of  by  the  registrant,  less  the 
quantity  of  that  basic  class  returned  to 
the  registrant  by  any  purchaser,  and  less 
the  quantity  of  that  basic  class 
distributed  by  the  registrant  to  another 
registered  manufacturer  of  that  basic 
class  for  purposes  other  than  use  in  the 
production  of,  or  conversion  into, 
another  basic  class  of  controlled 
substance  or  a  noncontrolled  substance 
or  in  the  manufactiire  of  dosage  forms 
of  that  basic  class. 

(33)  The  term  pharmacist  means  any 
pharmacist  licensed  by  a  State  to 
dispense  controlled  substances,  and 


shall  include  any  other  p>erson  (e.g., 
pharmacist  intern)  authorized  by  a  State 
to  dispense  controlled  substances  imder 
the  supervision  of  a  pharmacist  licensed 
by  such  State. 

(34)  The  term  person  includes  any 
individual,  corporation,  government  or 
governmental  subdivision  or  agency, 
business  trust,  partnership,  association, 
or  other  legal  entity. 

(35)  The  term  prescription  means  an 
order  for  medication  which  is  dispensed 
to  or  for  an  ultimate  user  but  does  not 
include  an  order  for  medication  which 
is  dispensed  for  immediate 
administration  to  the  ultimate  user, 
(e.g. ,  an  order  to  dispense  a  drug  to  a 
bed  patient  for  immediate 
administration  in  a  hospital  is  not  a 
prescription.) 

(36)  The  term  proceeding  means  all 
actions  taken  for  the  issuance, 
amendment,  or  repeal  of  any  rule  issued 
pursuant  to  section  201  of  the  Act  (21 
U.S.C.  811),  commencing  with  the 
publication  by  the  Administrator  of  the 
proposed  rule,  amended  rule,  or  repeal 
in  the  Federal  Register. 

(37)  The  term  purchaser  means  any 
registered  person  entitled  to  obtain  and 
execute  order  forms  pursuant  to  Section 
1305.04  and  Section  1305.06. 

(38)  The  term  readily  retrievable 
means  that  certain  records  are  kept  by 
automatic  data  processing  systems  or 
other  electronic  or  mechanized 
recordkeeping  systems  in  such  a  manner 
that  they  can  be  separated  out  from  all 
other  records  in  a  reasonable  time  and/ 
or  records  are  kept  on  which  certain 
items  are  asterisked,  redlined,  or  in 
some  other  manner  visually  identifiable 
apart  fitim  other  items  appearing  on  the 
records. 

(39)  The  terms  register  and 
registration  refer  only  to  registration 
required  and  permitted  by  sections  303 
or  1007  of  the  Act  (21  U.S.C  823  or 
957). 

(40)  The  term  registrant  means  any 
person  who  is  registered  pursuant  to 
either  section  303  or  section  1008  of  the 
Act  (21  U.S.C.  823  or  958). 

(41)  The  term  supplier  means  any 
registered  person  entiUed  to  fill  order 
forms  pursuant  to  §  1305.08  of  this 
chapter. 

$1300.02    DeflnitkMM  rsladng  to  llstsd 


(a)  Any  term  not  defined  in  this  part 
shall  have  the  definition  set  forth  in 
section  102  of  the  Act  (21  U.S.C  802), 
except  that  certain  terms  used  in  p>art 
1316  of  this  chapter  are  defined  at  the 
bediming  of  each  subpart  of  that  part. 

(b)  As  used  in  parts  1309, 1310,  and 
1313  of  this  chapter,  the  following  terms 
shall  have  the  meaning  specified: 


(1)  The  term  Act  means  the  Controlled 
Substances  Act,  as  amended  (84  Stat 
1242;  21  U.S.C  801)  and/or  the 
Controlled  Substances  Import  and 
Export  Act,  as  amended  (84  Stat.  1285; 
21  U.S.C  951)  as  amended. 

(2)  The  term  Administration  means 
the  Drug  Enforcranent  Administration. 

(3)  The  term  Administrator  means  the 
Administrator  of  the  Drug  Enforcement 
Administration.  The  Administrator  has 
been  delegated  authority  under  the  Act 
by  the  Attorney  General  (28  CFR  0.100). 

(4)  The  terms  broker  and  trader  mean 
any  individual,  corporation,  corporate 
division,  partnership,  association,  or 
other  legaJ  entity  which  assists  in 
arranging  an  international  transaction  in 
a  Usted  chemical  by — 

(i)  Negotiating  contracts; 

(u)  Serving  as  an  agent  or 
intermediary;  or 

(iii)  Fulfilling  a  formal  obUgation  to 
complete  the  transaction  by  bringing 
together  a  buyer  and  seller,  a  buyer  and 
transporter,  or  a  seUer  and  transporter, 
or  by  receiving  any  form  of 
compensation  for  so  doing. 

(5)  The  term  chemical  export  means 
transfiBrring  ownership  or  control,  or  the 
sending  or  taking  of  threshold  quantities 
of  Usted  chemicals  out  of  the  United 
States  (whether  or  not  such  sending  or 
taking  out  constitiites  an  exportation 
within  the  meaning  of  the  Customs  and 
related  laws  of  the  United  States). 

(6)  The  term  chemical  exporter  is  a 
regulated  person  who,  as  the  principal 
party  in  interest  in  the  export 
transaction,  has  the  power  and 
responsibiUty  for  determining  and 
controlUng  the  sending  of  the  Usted 
chemical  out  of  the  United  States. 

(7)  The  term  chemical  import  means 
with  respect  to  a  Usted  chemical,  any' 
bringing  in  or  introduction  of  such 
Usted  chemical  into  either  the 
jurisdiction  of  the  United  States  or  into 
the  Customs  territory  of  the  United 
States  (whether  or  not  such  bringing  in 
or  introduction  constitutes  an 
importation  within  the  meaning  of  the 
tariff  laws  of  the  United  States). 

(8)  The  term  chemical  importer  is  a 
regulated  person  who,  as  the  principal 
party  in  interest  in  the  import 
transaction,  has  the  power  and 
responsibiUty  for  determining  and 
controlUng  the  bringing  in  or 
introduction  of  the  Usted  chemical  into 
the  United  States. 

(9)  The  term  chemical  mixture  means 
fl  rnmhin«Hnn  of  two  or  morR  chemical 
substances,  at  least  one  of  which  is  not 
a  Usted  chemical,  except  that  such  term 
does  not  include  any  combination  of  a 
Usted  chemical  with  another  chemical 
that  is  present  solely  as  an  impurity  or 
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which  has  been  created  to  evade  the 
requirements  of  the  Act. 

1 10)  The  term  customs  territory  of  the 
United  States  means  the  several  States, 
the  District  of  Columbia,  and  Puerto 
Rico. 

(11)  The  term  encapsulating  machine 
means  any  manual,  semi-automatic,  or 
fully  automatic  equipment  which  may 
be  used  to  fill  shells  or  capsules  with 
any  powdered,  granular,  semi-solid,  or 
liquid  material. 

(12)  The  term  established  business 
relationship  with  a  foreign  customer 
means  the  regulated  person  has 
exported  a  listed  chemical  at  least  once 
within  the  past  six  months,  or  twice 
within  the  past  twelve  months  to  a 
foreign  manufacturer,  distributor,  or  end 
user  of  the  chemical  that  has  an 
established  business  in  the  foreign 
country  with  a  fixed  street  addr^.  A 
person  or  business  which  functions  as  a 
broker  or  intermediary  is  not  a  customer 
for  purposes  of  this  definition.  The  term 
also  means  that  the  regulated  person  has 
provided  the  Administration  with  the 
following  information  in  accordance 
with  the  waiver  of  15-day  advance 
notice  requirements  of  $  1313.24  of  this 
chapter: 

(i  j  The  name  and  street  address  of  the 
chemical  exporter  and  of  each  regular 
customer; 

(ii)  The  telephone  number,  telex 
niunber,  contact  person,  and  where 
available,  the  facsimile  number  for  the 
chemical  exporter  and  for  each  regular 
customer; 

(iii)  The  nature  of  the  regular 
custCHner's  business  (i.e..  importer, 
exporter,  distributor,  manufacturer, 
etc.),  and  if  known,  the  use  to  which  the 
listed  chemical  or  chemicals  will  be 
appUed; 

(iv)  The  duration  of  the  business 
relationship; 

(v)  The  frequency  and  number  of 
transactions  occurring  during  the 
preceding  12-month  period; 

(vi)  the  amounts  and  the  listed 
chemical  or  chemicals  involved  in 
regulated  transactions  between  the 
chemical  exporter  and  regular  customer; 

(vii)  The  method  of  dehvery  (direct 
shipment  or  through  a  broker  or 
forwarding  agent);  and 

(viii)  Otner  information  that  the 
chemical  exporter  considers  relevant  for 
determining  whether  a  customer  is  a 
regular  customer. 

(13)  The  term  estabUshed  record  as  an 
importer  means  that  the  regulated 
person  has  imported  a  listed  chemical  at 
least  once  within  the  past  six  months, 
or  twice  within  the  past  twelve  months 
from  a  foreign  supplier.  The  term  also 
means  that  the  regulated  person  has 
provided  the  Administration  with  the 


following  information  in  accordance 
with  the  waiver  of  the  IS-day  advance 
notice  requirements  of  $  1313.15  of  this 
chapter: 

(i)  The  name,  DEA  registration 
number  (where  applicable),  street 
address,  telephone  number,  telex 
number,  and.  where  available,  the 
facsimile  number  of  the  regulated 
person  and  of  each  foreign  supplier,  and 

(ii)  The  frequency  and  number  of 
transactions  occurring  during  the 
preceding  12  month  period. 

(14)  The  term  hearing  means  any 
hearing  held  for  the  granting,  denial, 
revocation,  or  suspension  of  a 
registration  pursuant  to  sections  303, 
304,  and  1008  of  the  Act  (21  U.S.C.  823, 
824  and  958). 

(15)  The  term  international 
transaction  means  a  transaction 
involving  the  shipment  of  a  listed 
chemical  across  an  international  border 
(other  than  a  United  States  border)  in 
which  a  broker  or  trader  located  in  the 
United  States  participates. 

(16)  The  term  jurisdiction  of  the 
United  States  means  the  customs 
territory  of  the  United  States,  the  Virgin 
Islands,  the  Canal  Zone.  Guam. 
American  Samoa,  and  the  Trust 
Territories  of  the  Pacific  Islands. 

(17)  The  term  listed  chemical  means 
any  List  I  chemical  or  List  n  chemical. 

(18)  The  term  List  I  chemical  means 
a  chemical  specifically  designated  by 
the  Administrator  in  §  1310.02(a)  of  this 
chapter  that,  in  addition  to  legitimate 
uses,  is  used  in  manufacturing  a 
controlled  substance  in  violation  of  the 
Act  and  is  important  to  the  manufacture 
of  a  controlled  substance. 

(19)  The  term  List  II  chemical  means 
a  chemical,  other  than  a  List  I  chemical, 
specifically  designated  by  the 
Administrator  in  §  1310.02(b)  of  this 
chapter  that,  in  addition  to  legitimate 
uses,  is  used  in  manufacturing  a 
controlled  substance  in  violation  of  the 
Act. 

(20)  The  term  name  means  the  official 
name,  common  or  usual  name,  chemical 
name,  or  brand  name  of  a  substance. 

(21)  The  term  person  includes  any 
individual,  corpK>ration.  government  or 
governmental  subdivision  or  agency, 
business  trust,  partnership,  association, 
or  other  legal  entity. 

(22)  The  term  readily  retrievable 
means  that  certain  records  are  kept  by 
automatic  data  processing  systems  or 
other  electronic  or  mechanized 
recordkeeping  systems  in  such  a  maimer 
that  they  can  be  separated  out  from  all 
other  records  in  a  reasonable  time  and/ 
or  records  are  kept  on  which  certain 
items  are  asterisked,  redhned,  or  in 
some  other  manner  visually  identifiable 


apart  from  other  items  appearing  on  the 
records. 

(23)  The  terms  register  and 
registration  refer  only  to  registration 
required  and  permitted  by  sections  303 
or  1007  of  the  Act  (21  U.S.C.  823  or 
957). 

(24)  The  term  registrant  means  any 
person  who  is  registered  pursuant  to 
either  secticm  303  or  section  1008  of  the 
Act  (21  U.S.C.  823  or  958). 

(25)  The  term  regular  customer  means 
a  person  with  whom  the  regulated 
person  has  an  established  business 
relationship  for  a  specified  listed 
chemical  or  chemicals  that  has  been 
reported  to  the  Administration  subject 
to  the  criteria  established  in 

§  1300.02(b)(12). 

(26)  The  term  regular  importer  means, 
with  respect  to  a  listed  chemical,  a 
person  that  has  an  established  record  as 
an  importer  of  that  listed  chemical  that 
is  reported  to  the  Administrator. 

(27)  The  term  regulated  person  means 
any  individual,  corporation, 
partnerahip,  association,  or  other  legal 
entity  who  manufactures,  distributes, 
imports,  or  exports  a  listed  chemical,  a 
tableting  machine,  or  an  encapsulating 
machine,  or  who  acts  as  a  broker  or 
trader  for  an  international  transaction 
involving  a  Usted  chemical,  tableting 
machine,  or  encapsulating  machine. 

(28)  The  term  regulated  transaction 
means: 

(i)  A  distribution,  receipt,  sale, 
importation,  or  exportation  of  a  Usted 
chemical,  or  an  international  transaction 
involving  shipment  of  a  listed  chemical, 
or  if  the  Administrator  establishes  a 
threshold  amount  for  a  specific  listed 
chemical,  a  threshold  amount  as 
determined  by  the  Administrator,  which 
includes  a  cimiulative  threshold  amount 
for  multiple  transactions,  of  a  listed 
chemical,  except  that  such  term  does 
not  include: 

(A)  A  domestic  lawful  distribution  in 
the  usual  course  of  business  between 
agents  or  employees  of  a  single 
regulated  person;  in  this  context,  agents 
or  employees  means  individuals  under 
the  direct  management  and  control  of 
the  regulated  person; 

(B)  A  delivery  of  a  listed  chemical  to 
or  by  a  conunon  or  contract  carrier  for 
carriage  in  the  lawful  and  usual  course 
of  the  business  of  the  common  or 
contract  carrier,  or  to  or  by  a 
warehouseman  for  storage  in  the  lawful 
and  usual  course  of  the  business  of  the 
warehouseman,  except  that  if  the 
carriage  or  storage  is  in  connection  with 
the  distribution,  importation,  or 
exi>ortation  of  a  listed  chemical  to  a 
third  person,  this  paragraph  does  not 
relieve  a  distributor,  importer,  or 
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exporter  bom  compUance  with  parts 
1309, 1310,  and  1313  of  this  chapter; 

(C)  Any  category  of  transaction  or  any 
category  of  transaction  for  a  specific 
hsteid  chemical  or  chemicals  specified 
by  regulation  of  the  Administrator  as 
excluded  from  this  definition  as 
unnecessary  for  enforcement  of  the  Act; 

(D)  Any  transaction  in  a  listed 
chemical  that  is  contained  in  a  drug  that 
may  he  marketed  or  distributed  lawfully 
in  the  United  States  under  the  Federal 
Food,  I)rug,  and  Cosmetic  Act  unless — 

(J)  the  drug  contains  ephedrine  or  its 
salts,  optical  isomers,  or  salts  of  optical 
isomera  as  the  only  active  medicinal 
ingredient  or  contains  ephedrine  or  its 
salts,  optical  isomers  or  salts  of  optical 
isomers  and  therapeutically 
insignificant  quantities  of  another- active 
medicinal  ingredient.  For  purposes  of 
this  paragraph,  the  term 
"therapeutically  insignificant 
quantities"  shall  apply  if  the  product 
formulation  (i.e.,  the  quahtative  end 
quantitative  composition  of  active 
ingredients  within  the  product)  is  not 
Usted  in  any  of  the  following 
compendiums:  American 
Pharmaceutical  Association  (Apha) 
Handbook  of  Nonprescription  Drugs; 
Drug  Facts  and  Comparisons  (pubUshed 
by  Wolters  Kluwer  Company);  or  USP 
DI  (pubUshed  by  authority  of  the  United 
States  Pharmacopeia)  Convention,  Inc.); 
or  the  product  is  not  Usted  in  §  1310.15 
of  this  chapter  as  an  exempt  drug 
product.  For  drug  products  having 
formulations  not  found  in  the  above 
compendiums,  the  Administrator  shall 
determine,  pursuant  to  a  written  request 
as  specified  in  §  1310.14  of  this  chapter, 
whether  the  active  medicinal 
ingredients  are  present  in  quantities 
considered  therapeutically  significant 
for  purposes  of  this  paragraph;  or 

(2)  The  Administrator  nas  determined 
purauant  to  the  criteria  in  §  1310.10  of 
this  chapter  that: 

(j)  The  drug  or  group  of  drugs  is  being 
diverted  to  obtain  the  listed  chemical 
for  use  in  the  illicit  production  of  a 
controlled  substance;  and 

iii)  The  quantity  of  ephedrine  or  other 
Usted  chemical  contained  in  the  drug 
included  in  the  transaction  or  multiple 
transactions  equals  or  exceeds  the 
threshold  estabUshed  for  that  chemical 
by  the  Administrator, 

(E)  Any  transaction  in  a  chemical 
mixture  listed  in  §  1310.13  of  this 
chapter. 

(ii)  A  distribution,  importation,  or 
exportation  of  a  tableting  machine  or 
encapsulating  machine  except  that  such 
term  does  not  include  a  domestic  lawful 
distribution  in  the  usual  course  of 
business  between  agents  and  employees 
of  a  single  regulated  person;  m  this 


context,  agents  or  employees  means 
individuals  imder  the  direct 
management  and  control  of  the 
regulated  person. 

(29)  The  term  retail  distributor  means 
a  distributor  whose  List  I  chemical 
activities  are  restricted  to  the  sale  of 
drug  products  that  are  regulated  as  List 
I  chemicals  pursuant  to 

§  1300.02(b)(28)(i)P),  directly  to  walk- 
in  customers  for  personal  use. 

(30)  The  term  tableting  machine 
means  any  manual,  semi-automatic,  or 
fully  automatic  equipment  which  may 
be  used  for  the  compaction  or  molding 
of  ftowdered  or  granular  soUds,  or  semi- 
solid material,  to  produce  coherent  soUd 
tablets. 

PART  1301— {AMENDED] 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Anthoritjr:  21  U.S.C.  821,  822.  823.  824. 
871(b),  875,  877,  952, 956,  957,  958,  unless 
otherwise  noted. 

2.  Section  1301.01  is  revised  to  read 
as  follows: 

§1301.01    Scope  of  Oils  part  1301. 

Procedures  governing  the  registration 
of  manufacturers,  distributors, 
dispensers,  importers,  and  exporters  of 
controUed  substances  pursuant  to 
Sections  301-304  and  1007-1008  of  the 
Act  (21  U.S.C  821-824  and  957-958) 
are  set  forth  generally  by  those  sections 
and  specificaUy  by  the  sections  of  this 
part. 

3.  Section  1301.02  is  revised  to  read 
as  follows: 

11301.02    Dennitions.     " 

Any  term  used  in  this  part  shall  have 
the  definition  set  forth  in  section  102  of 
the  Act  (21  U.S.C.  802)  or  part  1300  of 
this  chapter. 

4.  Part  1301  is  amended  by  revising 
§§  1301.11  through  1301.52  and  the 
imdesignated  center  headings  and  by 
removing  §§  1301.53  through  1301.63 
and  the  undesignated  center  headings: 

Registratioii 

1 301 . 1 1  Persons  required  to  register. 

1 301 . 1 2  Separate  registrations  for  separate 
locations. 

1301.13  ApplicatioD  for  registration;  time 
for  application;  expiration  date; 
registration  for  independent  activities; 
application  forms,  fees,  contents  and 
signature;  coincident  activities. 

1301.14  Filing  of  application:  acceptance 
for  filing;  defective  applications. 

1301.15  Additional  Information. 

1301.16  Amendments  to  and  withdrawal  of 
applications. 

1301.17  Special  procedures  for  certain 
ai^lications. 

1 301 . 1 8  Research  protocols. 


Exceptions  to  Registration  and  Fe« 

1301.21  Exception  from  fees. 

1301.22  Exemption  of  agents  and 
employees;  affiliated  practitioners. 

1 301 .  23    Exemption  of  certain  miUtary  and 

other  personnel. 
1 301 .  24    Exemption  of  law  enforcement 

officials. 

1301.25  Registration  regard ingtxxan 
vessels,  aircraft,  and  other  entities. 

1301.26  Exemptions  from  import  or  exptort 
requirements  for  personal  medical  use. 

Action  on  AppUcatktnt  for  Registration: 
EevocatiiMi  or  Sospennon  of  Registratioa 

1 301 . 3 1  Administrative  review  generally. 

1301.32  Action  on  applications  for  research 
in  Schedule  I  sutwtances. 

1301.33  Application  for  bulk  manufectura 
of  Schedule  I  and  II  substances. 

1301.34  Application  for  importation  of 
Schedule  I  and  II  substances. 

1 301 .  35    Certificate  of  registration:  denial  of 
registration.  - 

1 301 .  36    Suspension  or  revocation  of 
registration;  suspension  of  registration 
pending  final  order,  extension  of 
registration  pending  final  ordCT. 

1301.37    Order  to  show  cause. 

Hearings 

1301.41  Hearings  generally. 

1301.42  Purpose  of  hearing. 

1301.43  Request  for  hearing  or  appearance; 
waiver. 

1 301 .44  Burden  of  proof. 

1 301 .4  5    Time  and  place  of  hearing. 
1301.46    Final  order. 

Modification,  Transfa-,  and  Termination  of 
Registnition 

1301.51  Modification  in  registration. 

1301.52  Termination  of  registration; 
transfer  of  registration:  distribution  upon 
discontinuance  of  business. 

Registration 

S  1301.11    Persona  required  to  registar. 

(a)  Every  person  who  manufactures, 
distributes,  dispenses,  imports,  or 
exports  any  controlled  substance  or  who 
proposes  to  engage  in  the  manufacture, 
distribution,  dispensing,  importation  or 
exportation  of  any  controUed  substance 
shall  obtain  a  registration  unless 
exempted  by  law  or  pursuant  to 
§§  1301.22-1301.26.  Only  persons 
actually  engaged  in  such  activities  are 
required  to  obtain  a  registration;  related 
or  affiliated  persons  who  are  not 
engaged  in  such  activities  are  not 
required  to  be  registered.  (For  example, 
a  stockholder  or  parent  corporation  of  a 
corporation  manufacturing  controlled 
subKstances  is  not  required  to  obtain  a 
registration.) 


$1301.12    Sepsrste  regtstiaUons  for 
separate  kocations. 

(a)  A  separate  registration  is  required 
for  each  principal  place  of  business  or 
professional  practice  at  one  general 
physical  location  where  controlled 
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substances  are  manufactured, 
distributed,  imported,  exported,  or 
dispensed  by  a  person. 

(b)  The  following  locations  shall  be 
deemed  not  to  be  places  where 
controlled  substances  are  manufectured, 
distributed,  or  dispensed: 

(1)  A  warehouse  where  controlled 
substances  are  stored  by  or  on  behalf  of 
a  registered  person,  unless  such 
substances  are  distributed  directly  from 
such  warehouse  to  registered  locations 
other  than  the  registered  location  from 
which  the  substances  were  delivered  or 
to  persons  not  required  to  register  by 
virtue  of  subsection  302(c)(2]  or 
subsection  1007(b)(1)(B)  of  the  Act  (21 
U.S.C.  822(c)(2)  or  957(b)(1)(B)); 

(2)  An  office  used  by  agents  of  a 
registrant  where  sales  of  controlled 
substances  are  solicited,  made,  or 
supervised  but  which  neither  contain^ 
such  substances  (other  than  substances 
for  display  purposes  or  lawful 
distribution  as  samples  only)  nor  serves 
as  a  distribution  point  for  filling  sales 
orders:  and 

(3)  An  office  used  by  a  practitioner 
(who  is  registered  at  another  location) 
where  controlled  substances  are 
prescribed  but  neither  administered  nor 
otherwise  dispensed  as  a  regular  part  of 
the  professional  practice  of  the 
practitioner  at  such  office,  and  where  no 
supplies  of  controlled  substances  are 
maintained. 

f  1301.13    AppNcaUon  for  registration;  ttnw 
for  appHctlon;  exptradon  date;  ragistiatton 
tor  Indapandant  actlwIUaa,  appHc atloH 
torma,  toaa,  conlaiHa  and  aignature; 
coincMant  acUvlUaa. 

(a)  Any  person  who  is  required  to  be 
registered  and  who  is  not  so  registered 
may  apply  for  registration  at  any  time. 
No  {>erson  required  to  be  registered  shall 
engage  in  any  activity  for  which 
registration  is  required  until  the 
application  for  registration  is  granted 
and  a  Certificate  of  Registration  is 


issued  by  the  Administrator  to  such 
person. 

(b)  Any  person  who  is  registered  may 
apply  to  be  reregistered  not  more  than 
60  days  before  the  expiration  date  of 
his/her  registration,  except  that  a  bulk 
manufacturer  of  Schedule  I  or  n 
controlled  substances  or  an  importer  of 
Schedule  I  or  n  controlled  substances 
may  apply  to  be  reregistered  no  more 
than  120  days  before  the  expiration  date 
of  their  registration. 

(c)  At  the  time  a  manufacturer, 
distributor,  researcher,  analytical  lab, 
importer,  exporter  or  narcotic  treatment 
program  is  first  registered,  that  business 
activity  shall  be  assigned  to  one  of 
twelve  groups,  which  shall  correspond 
to  the  months  of  the  year.  The 
expiration  date  of  the  registrations  of  all 
registrants  within  any  group  will  be  the 
last  date  of  the  month  designated  for 
that  group.  In  assigning  any  of  the  above 
business  activities  to  a  group,  the 
Administration  may  select  a  group  the 
expiration  date  of  which  is  less  than  one 
year  from  the  date  such  business 
activity  was  registered.  If  the  business 
activity  is  assigned  to  a  group  which  has 
an  expiration  date  less  than  three 
months  from  the  date  of  which  the 
business  activity  is  registered,  the 
registration  shall  not  expire  until  one 
year  from  that  expiration  date;  in  all 
other  cases,  the  registration  shall  expire 
on  the  expiration  date  following  the 
date  on  which  the  business  activity  is 
registered. 

(d)  At  the  time  a  retail  pharmacy, 
hospitaiydinic,  practitioner  or  teaching 
institution  is  first  registered,  that 
business  activity  shall  be  assigned  to 
one  of  twelve  groups,  which  shall 
correspond  to  the  months  of  the  year. 
The  expiration  date  of  the  registrations 
of  all  registrants  within  any  group  will 
be  the  last  day  of  the  month  designated 
for  that  group.  In  assigning  any  of  the 
above  business  activities  to  a  group,  the 
Administration  may  select  a  group  the 
expiration  date  of  which  is  not  less  than 


28  months  nor  more  than  39  months 
from  the  date  such  business  activity  was 
registered.  After  the  initial  registration 
period,  the  registration  shall  expire  36 
months  from  the  initial  expiration  date, 
(e)  Any  person  who  is  required  to  be 
registered  and  who  is  not  so  registered, 
shall  make  application  for  registration 
for  one  of  the  following  groups  of 
controlled  substances  activities,  which 
are  deemed  to  be  independent  of  each 
other.  Application  for  each  registration 
shall  be  made  on  the  indicated  form, 
and  shall  be  accompanied  by  the 
indicated  fee.  Fee  payments  shall  be 
made  in  the  form  of  a  personal, 
certified,  or  cashier's  check  or  money 
order  made  payable  to  the  "Drug 
Enforcement  Administration".  The 
application  fees  are  not  refundable.  Any 
person,  when  registered  to  engage  in  the 
activities  described  in  each 
subparagraph  in  this  paragraph,  shall  be 
authorized  to  engage  in  the  coincident 
activities  described  without  obtaining  a 
registration  to  engage  in  such  coincident 
activities,  provided  that,  unless 
specifically  exempted,  he/she  complies 
with  all  requirements  and  duties 
prescribed  by  law  for  persons  registered 
to  engage  in  such  coincident  activities. 
Any  person  who  engages  in  more  than 
one  group  of  independent  activities 
shall  obtain  a  separate  registration  for 
each  group  of  activities,  except  as 
provided  in  this  paragraph  under 
coincident  activities.  A  single 
registration  to  engage  in  any  group  of 
independent  activities  listed  below  may 
include  one  or  more  controlled 
substances  listed  in  the  schedules 
authorized  in  that  group  of  independent 
activities.  A  person  registered  to 
conduct  research  with  controlled 
substances  listed  in  Schedule  I  may 
conduct  research  with  any  substances 
listed  in  Schedule  I  for  which  he/she 
has  filed  and  had  approved  a  research 
protocol. 

(1) 


Comroted  sub- 
stances 

DEA  application 
torms 

Application 

fee 

(dolars) 

Busmess  activity 

Regntration 
period 
(years) 

Coincideni  activities  alkiwed 

(i)  Mwwfactunng 

ScttedulesI 
ttvoiighV. 

Sctwdulesi 
through  V. 

N««^-225 

Renewal— 225a  .. 

New— 225 

Renewal— 22Sa  .. 

875 
875 

438 
438 

1 
1 

Schedules  1  through  V:  May  dstrib- 
ute  that  substance  or  dass  for 
which    registration    was    issued; 
may  not  distribute  any  substance 
or  class  for  which  not  registered. 
Schedules  II  through  V:  May  con- 
duct ctiemical  analysis  and  pre- 
clinical research  (including  quality 
control  analyse)  with  substances 
listed    in    those    schedules    for 
wtuch  authorization  as  a  manu- 
biclurer  was  issued. 

(i)  Distributing „ 
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Business  activity 


(m)  Dispensing  or  Instructing  (In- 
cludes Practilioner  Hospital/CHnic, 
Retail  Pharmacy,  Teactiing  Insti- 
tution). 


Controlled  sub- 
stances 


Schedules  II 
ttiroughV. 


Ov)  Research 


(v)  Research 


Scheduiel 


DEA  application 
forms 


New— 224 

Renewal— 224a 


Application 

fee 

(doOars) 


210 
210 


Registration 
period 
(years) 


New— 225 

Renewal— 225a 


Schedules  II 
ttvough  V. 


(vi)  Narcotic  Treatment  Program  (i(v 
cKxfng  compounder). 


(vi)  Importing 


(viO  Exporting 


Ne«^-225 _.. 

Renewal— 225a 


70 
70 


70 
70 


Narcotic  Drugs  in 
Schedules  II 
through  V. 

SchedulesI 
through  V. 


SchedulesI 
through  V. 


New-363 

Renewal    363a 

New-225 

Renewal— 22Sa 

New-225 

Renewal    g2Sa 


70 
70 

438 
438 


438 
438 


Coincident  activities  allowed 


May  conduct  research  and  instruc- 
tional activities  with  ttx>se  sub- 
starx:es  for  wtvch  registration  was 
granted,  except  that  a  mid-level 
practitioner  may  corxluct  such  re- 
search only  to  the  extent  ex- 
pressly authorized  under  state 
statute.  A  ptiarmacist  may  manu- 
facture an  aqueous  or  oleaginous 
solution  or  solid  dosage  form 
containing  a  narcotic  controlled 
substance  in  Schedule  II  through 
V  in  a  proportion  not  exceeding 
20  percent  of  the  complete  solu- 
tion, compound,  or  mixture. 

A  researctier  may  manufacture  or 
import  the  basic  dass  of  sub- 
starwe  or  sutkstances  for  which 
registration  was  issued,  provided 
tnsA  such  manufacture  or  import 
is  set  forth  in  tt»  protocol  re- 
quired in  Section  1301.18  and  to 
dotritxite  such  dass  to  persons 
registered  or  auttwrized  to  con- 
duct research  with  such  dass  of 
substance  or  registered  or  au- 
thorized to  condud  chemical 
analysis  with  controlled  sut>- 
stances. 

May  condud  chemical  analysts  with 
controlled  sut>stances  in  ttxne 
sdiedules  for  which  registration 
was  issued;  manufacture  such 
substances  if  and  to  ttie  extent 
ttiat  such  manufacture  is  set  forth 
in  a  statement  fHed  with  trie  appli- 
calion  for  registration  or  rereg- 
istration  and  provided  thai  ttie 
manufacture  is  not  for  ttie  pur- 
poses of  dosage  form  develop- 
ment; import  such  substances  for 
research  punxnes;  distribute 
such  substances  to  persons  reg- 
istered or  auttiorized  to  condud 
diemical  analysis,  instrudionai 
activities,  or  research  with  such 
sutjstances,  and  to  persons  ex- 
empted from  registration  pursuant 
to  Section  1301.24;  and  condud 
instrudionai  adivibes  with  con- 
troied  sutistances. 


May  dslrtwie  that  substance  or 
dass  for  wtiich  ragisnalion  was 
issued;  may  not  dstribule  any 
sutjstanoe  or  dass  tor  which  not 
registered. 


IMI 
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Controted  sub- 
stances 

DEA  application 
forms 

Registration 
period 
(years) 

Business  activity 

Application 

fee 

(dollars) 

Coinctdent  activities  allowed 

(ix)  Chemical  Analysts  

Schedutesl 
thrrMighV. 

Ne^»^225 

Renewal— 225a  .. 

70 
70 

1 

May  manufacture  and  import  corv 
trolled  substances  for  analytical 
or  instructional  activities:  may  dis- 
tribute sktcty  substances  to  per- 
sons registered  or  authorized  to 
conduct    cherracal    analysis,    ir>- 
structional  activities,  or  research 
with  such  substances  and  to  per- 
sons exempted  from  registration 
pursuant  to  Section  1301 24;  may 
export  such  substances  to  per- 
sons in  other  countries  perform- 
ing chemicaJ  analysts  or  enforcing 
laws  relating  to  controlled  sub- 
stances or  drugs  in  those  coun- 
tries; and  may  conduct  instruc- 
tional   activibes    with    controlled 
substarwes. 

(2)  DEA  Fonns  224.  225.  and  363  may 
be  obtained  at  any  area  office  of  the 
Administration  or  by  writing  to  the 
Registration  Unit.  Drug  Enforcement 
Administration.  Department  of  Justice, 
Post  Office  Box  28083.  Central  Station, 
Washington.  DC  20005. 

(3)  DEA  Forms  224a,  225a.  and  363a 
will  be  mailed,  as  applicable,  to  each 
registered  person  approximately  60  days 
before  the  expiration  date  of  his/her 
registration;  if  any  registered  person 
does  not  receive  such  forms  within  45 
days  before  the  expiration  date  of  his/ 
her  registration,  he/she  must  promptly 
give  notice  of  such  fact  and  request  such 
forms  by  writing  to  the  Registration  Unit 
of  the  Administration  at  the  foregoing 
address. 

(f)  Each  application  for  registration  to 
handle  any  basic  class  of  controlled 
substance  listed  in  Schedule  I  (except  to 
conduct  chemical  analysis  with  such 
classes),  and  each  application  for 
registration  to  manufacture  a  basic  class 
of  controlled  substance  listed  in 
Schedule  D  shall  include  the 
Administration  Controlled  Substances 
Code  Number,  as  set  forth  in  part  1308 
of  this  chapter,  for  each  basic  class  to  be 
covered  by  such  registration. 

(g)  Each  application  for  registration  to 
import  or  export  controlled  substances 
shall  include  the  Administration 
Controlled  Substances  Code  Number,  as 
set  forth  in  part  1308  of  this  chapter,  for 
each  controlled  substance  whose 
importation  or  exportation  is  to  be 
authorized  by  such  registration. 
Registration  as  an  importer  or  exporter 
shall  not  entitle  a  registrant  to  import  or 
export  any  controlled  substance  not 
specified  in  such  registration. 

(h)  Each  application  for  registration  to 
conduct  research  with  any  basic  class  of 
controlled  substance  listed  in  Schedule 


n  shall  include  the  Administration 
Controlled  Substances  Code  Niunber,  as 
set  forth  in  part  1308  of  this  chapter,  for 
each  such  basic  class  to  be 
manufactured  or  imported  as  a 
coincident  activity  of  that  registration.  A 
statement  Usting  the  quantity  of  each 
such  basic  class  of  controlled  substance 
to  be  imported  or  manufactured  during 
the  registration  period  for  which 
application  is  being  made  shall  be 
included  with  each  such  application. 
For  purposes  of  this  paragraph  only, 
manufacturing  is  defined  as  the 
production  of  a  controlled  substance  by 
synthesis,  extraction  or  by  agricultural/ 
horticultural  means. 

(i)  Each  application  shall  include  all 
information  called  for  in  the  form, 
unless  the  item  is  not  applicable,  in 
which  case  this  fact  shall  be  indicated. 

(j)  Each  application,  attachment,  or 
other  document  filed  as  p>art  of  an 
application,  shall  be  signed  by  the 
applicant,  if  an  individual;  by  a  partner 
of  the  applicant,  if  a  partnership;  or  by 
an  officer  of  the  applicant,  if  a 
corporation,  corporate  division, 
association,  trust  or  other  entity.  An 
applicant  may  authorize  one  or  more 
individuals,  who  would  not  otherwise 
be  authorized  to  do  so.  to  sign 
applications  for  the  appUcant  by  filing 
with  the  Registration  Unit  of  the 
Administration  a  power  of  attorney  for 
each  such  individual.  The  power  of 
attorney  shall  be  signed  by  a  person 
who  is  authorized  to  sign  applications 
under  this  paragraph  and  shall  contain 
the  signature  of  the  individual  being 
authorized  to  sign  applications.  The 
power  of  attorney  shall  be  valid  imtil 
revoked  by  the  appUcant. 


§1301.14    Filing  of  application:  acceptance 
for  flHng:  defective  applications. 

(a)  All  applications  for  registration 
shall  be  submitted  for  filing  to  the 
Registration  Unit,  Drug  Enforcement 
Administration,  Department  of  Justice, 
Post  Office  Box  28083,  Central  Station, 
Washington,  DC  20005.  The  appropriate 
registration  fee  and  any  required 
attachments  must  accompany  the 
application. 

(b)  Any  person  required  to  obtain 
more  thain  one  registration  may  submit 
all  applications  in  one  package.  Each 
application  must  be  complete  and 
should  not  refer  to  any  accompanying 
application  for  required  information. 

(c)  Applications  submitted  for  filing 
are  dated  upon  receipt.  If  found  to  be 
complete,  the  application  will  be 
accepted  for  filing.  Applications  failing 
to  comply  with  the  requirements  of  this 
part  will  not  generally  be  accepted  for 
filing.  In  the  case  of  minor  defects  as  to 
completeness,  the  Administrator  may 
accept  the  application  for  filing  with  a 
request  to  the  applicant  for  additional 
information.  A  defective  application 
will  be  retiuned  to  the  applicant  within 
10  days  following  its  receipt  with  a 
statement  of  the  reason  for  not  accepting 
the  application  for  filing.  A  defective 
apphcation  may  be  corrected  and 
resubmitted  for  filing  at  any  time;  the 
Administrator  shall  accept  for  filing  any 
application  upon  resubmission  by  the 
applicant,  whether  complete  or  not. 

(d)  Accepting  an  application  for  filing 
does  not  preclude  any  subsequent 
request  for  additional  information 
pursuant  to  §  1301.15  and  has  no 
bearing  on  whether  the  application  will 
be  granted. 

fiaoi.is    Additional  mfonnation. 

The  Administrator  may  require  an 
applicant  to  submit  such  dociunents  or 
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written  statements  of  fact  relevant  to  the 
application  as  he/she  deems  necessary 
to  determine  whether  the  apphcation 
should  be  granted.  The  failure  of  the 
applicant  to  provide  such  documents  or 
statements  within  a  reasonable  time 
after  being  requested  to  do  so  shall  be 
deemed  to  be  a  waiver  by  the  applicant 
of  an  opporttmity  to  present  such 
documents  or  facts  for  consideration  by 
the  Administrator  in  granting  or 
denying  the  apphcation. 

S  1301.19   Amendments  to  and  MrtttNkaiMi 
of  appHcaUons. 

(a)  An  application  may  be  amended  or 
withdrawn  without  permission  of  the 
Administrator  at  any  time  before  the 
date  on  which  the  applicant  receives  an 
order  to  show  cause  pursuant  to 

§  1301.37.  An  application  may  be 
amended  or  withdrawn  with  permission 
of  the  Administrator  at  any  time  where 
good  cause  is  shown  by  the  applicant  or 
where  the  amendment  or  withdrawal  is 
in  the  public  interest. 

(b)  After  an  apphcation  has  been 
accepted  for  filing,  the  request  by  the 
applicant  that  it  be  returned  or  the 
failure  of  the  appUcant  to  respond  to 
official  correspondence  regarding  the 
apphcation,  when  sent  by  registered  or 
certified  mail,  return  receipt  requested, 
shall  be  deemed  to  be  a  withdrawal  of 
the  apphcation. 

f  1301.17    Special  procedure*  for  certain 
applicatlona. 

(a)  If,  at  the  time  of  apphcation  for 
registration  of  a  new  pharmacy,  the 
pharmacy  has  been  issued  a  license 
from  the  appropriate  State  Ucensing 
agency,  the  applicant  may  include  with 
his/her  apphcation  an  affidavit  as  to  the 
existence  of  the  State  Ucense  in  the 
following  form: 

Affidavit  for  New  Pharmacy 


I. 


,  the 


(Title  of  officer, 

official,  partner,  or  other  position]  of 

, (Corporation, 

partnership,  or  sole  proprietor),  doing 

business  as (Store 

name)  at (Number  and 

Street), (Qty) 

(State) (Zip  code), 

hereby  certify  that  said  sttve  was  issued  a 

pharmacy  permit  No. by  the 

(Board  of  Pharmacy  or 

Licensing  Agency)  of  the  State  of 

on (Date). 

This  statement  is  submitted  in  order  to 
obtain  a  Drug  Enforcement  Administration 
r^stration  number.  I  understand  that  if  any 
information  is  false,  the  Administration  may 
immediately  suspend  the  registration  for  this 
store  and  commence  [xoceedings  to  revoke 
under  21  U.S.C  824(a)  because  of  the  danger 
to  public  health  and  safiety.  I  further 
understand  that  any  false  information 
contained  in  this  affidavit  may  subject  me 


personally  and  the  above-named  corporation/ 
partnership/business  to  prosecution  under  21 
U.S.C.  843,  the  penalties  for  conviction  of 
which  include  imprisonment  for  up  to  4 
years,  a  fine  of  not  more  than  $30,000  w 
both. 

Signature  (Person  who  signs  Application  for 
Registration) 

State  of 

County  of . 


Sulwcribed  to  and  sworn  before  me  this 
.  day  of ,  19 . 


Notary  Public 

(b)  Whenever  the  ownership  of  a 
pharmacy  is  being  transferred  from  one 
pwson  to  another,  if  the  transferee  owns 
at  least  one  other  pharmacy  Ucensed  in 
the  same  State  as  the  one  the  ownership 
of  which  is  being  transfierred,  the 
transferee  may  apply  for  registration 
prior  to  the  date  or  transfer.  The 
Administrator  may  register  the 
appUcant  and  authorize  him  to  obtain 
controUed  substances  at  the  time  of 
transfer.  Such  registration  shall  not 
authorize  the  transferee  to  dispense 
controlled  substances  until  the 
pharmacy  has  been  issued  a  vahd  State 
license.  The  transfieree  shall  include 
with  his/her  apphcation  the  following 
affidavit: 
Affidavit  for  Transfer  of  Pharmacy 


I. 


the 


(Title  of  officer, 

official,  partner  or  other  position)  of 

(Corporation, 

partnership,  or  sole  proprietor),  doing 

business  as (Store 

name)  hereby  certify: 
(1)  That  said  company  was  issued  a 

pharmacy  permit  No. ^by  die 

(Board  of  Pharmacy  of 

Licensing  Agency)  of  the  State  of 

and  a  DEA  Registration  Number 

for  a  pharmacy  located 

at (Number  and  Street] 

(Qty) (State) 

(Zip  Code);  and 


(2)  That  said  company  is  acquiring  the 
pharmacy  business  of. 


(Name  of  Seller]  doing  business 

as with  DEA 

Registration  Number on  or 

about (Date  of  Transfer)  and 


that  said  company  has  applied  (or  will  apply 

on (Date)  for  a  pharmacy  permit 

from  the  board  of  pharmacy  (or  licensing 

agency)  of  the  State  of to  do 

business  as (Store 

name)  at (Number  and 

Street) (Qfy) 


(State) . 


(Zip  Code). 


This  statement  is  submitted  in  order  to 
obtain  a  Drug  Enforcement  Administration 
registration  number. 

I  understand  that  if  a  DEA  registration 
number  is  issued,  the  pharmacy  may 
acquire  controlled  substances  but  may 
not  dis{>ense  them  until  a  pharmacy 
permit  or  license  is  issued  by  the  State 
board  of  pharmacy  or  hcensing  agency. 


I  imderstand  that  if  any  information  is 
false,  the  Administration  may 
immediately  suspend  the  registration  for 
this  store  and  commence  proceedings  to 
revoke  under  21  U.S.C.  824(a)  because 
of  the  danger  to  pubUc  health  and 
safety.  I  fiuther  understand  that  any 
false  information  contained  in  this 
affidavit  may  subject  me  personally  to 
prosecution  under  21  U.S.C.  843,  the 
penalties  for  conviction  of  which 
include  imprisonment  for  up  to  4  years, 
a  fiine  of  not  more  than  $30,000  or  both. 

Signature  (Person  who  signs  Application  for 
Registration) 

State  of  ^___ 

Counfy  of 

SutMcribed  to  and  sworn  beftne  me 
this day  of .  19 . 

Notary  PubUc 

(c)  The  Administrator  shall  follow  the 
normal  procedures  for  approving  an 
apphcation  to  verify  the  statements  in 
the  affidavit.  If  the  statements  prove  to 
be  false,  the  Administrator  may  revoke 
the  registration  on  the  basis  of  section 
304(a)(1)  of  the  Act  (21  U.S.C  824(aMl)) 
and  suspend  the  registration 
immediately  by  pending  revocation  on 
the  basis  of  section  304(d)  of  the  Act  (21 
U.S.C  824(d)).  At  the  same  time,  the 
Administrator  may  seize  and  place 
under  seal  all  controlled  substances 
possessed  by  the  applicant  under 
section  304(f)  of  the  Act  (21  U.S.C. 
824(f)).  Intentional  misuse  of  the 
affidavit  procedure  may  subject  the 
appUcant  to  prosecution  for  fraud  under 
section  403(a)(4)  of  the  Act  (21  U.S.C. 
843(a)(4)),  and  obtaining  controlled 
substances  through  registration  by 
fraudulent  means  may  subject  the 
applicant  to  prosecution  under  section 
403(a)(3)  of  the  Act  (21  U.S.C.  843(a)(3)). 
The  penalties  for  conviction  of  either 
ofiiense  include  imprisonment  for  up  to 
4  years,  a  fine  not  exceeding  $30,000  or 
both. 

f  1301.18  ftaaearch  protDcola. 

(a)  A  protocol  to  conduct  research 
with  controlled  substances  listed  in 
Schedide  I  shaU  be  in  the  foUowing 
form  and  contain  the  following 
information  where  appUcable: 

(1)  Investigator: 

(i)  Name,  address,  and  DEA 
registration  number,  if  any. 

Tu)  Institutional  affiliation. 

(iu)  Qualifications,  including  a 
curriculiun  vitae  and  an  appropriate 
bibhography  (Ust  of  pubUcations). 

(2)  Research  project: 
(i)  Tide  of  project. 

(ii)  Statement  of  the  purpose. 

(ill)  Name  of  the  controlled 
substances  or  substances  involved  and 
the  amoimt  of  each  needed. 
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(iv)  Description  of  the  research  to  be 
conducted,  including  the  number  and 
species  of  research  subjects,  the  dosage 
to  be  administered,  the  route  and 
method  of  administration,  and  the 
duration  of  the  project. 

(v)  Location  where  the  research  will 
be  conducted. 

(vi)  Statement  of  the  security 
provisions  for  storing  the  controlled 
substances  (in  accordance  with 
§  1301.75)  and  for  dispensing  the 
controlled  substances  in  order  to 
prevent  diversion. 

(vii)  If  the  investigator  desires  to 
manufacture  or  import  any  controlled 
substance  listed  in  paragraph  (a)(2)(iii) 
of  this  section,  a  statement  of  the 
quantity  to  be  manufactured  or 
imported  and  the  sources  of  the 
chemicals  to  be  used  or  the  substance  to 
be  imported. 

(3)  Authority: 

(i)  Institutional  approval. 

(ii)  Approval  of  a  Human  Research 
Committee  for  human  studies. 

(iii)  Indication  of  an  approved  active 
Notice  of  Qaimed  Investigational 
Exemption  for  a  New  Drug  (number). 

(iv)  Indication  of  an  approved  funded 
grant  (number),  if  any. 

(b)  In  the  case  of  a  clinical 
investigation  with  controlled  substances 
Usted  in  Schedule  I,  the  appUcant  shall 
submit  three  copies  of  a  Notice  of 
Claimed  Investigational  Exemption  for  a 
New  Drug  (IND)  together  with  a 
statement  of  the  security  provisions  (as 
proscribed  in  paragraph  (a)(2)(vi)  of  this 
section  for  a  research  protocol)  to.  and 
have  such  submission  approved  by,  the 
Food  and  Drug  Administration  as 
required  in  21  U.S.C  355(i)  and  8 130.3 
of  this  title.  Submission  of  this  Notice 
and  statement  to  the  Food  and  Drug 
Administration  shall  be  in  lieu  of  a 
research  protocol  to  the  Administration 
as  required  in  paragraph  (a)  of  this 
section.  The  applicant,  when  applying 
for  registration  with  the  Administration, 
shall  indicate  that  such  notice  has  been 
submitted  to  the  Food  and  Drug 
Administration  by  submitting  to  the 
Administration  with  his/her  DEA  Form 
225  three  copies  of  the  following 
certificate: 

I  hereby  certify  that  on 

.  (Date),  pursuant  to  21 


(Signature  of  Applicant). 

(c)  In  the  event  that  the  registrant 
desires  to  increase  the  quantity  of  a 
controlled  substance  used  for  an 
approved  research  project,  he/she  shall 
submit  a  request  to  the  Registration 
Unit,  Drug  Enforcement  Administration. 
Post  Office  Box  28083.  Central  Station, 
Washington,  DC  20005,  by  registered 
mail,  return  receipt  requested.  The 
request  shall  contain  the  following 
information:  DEA  registration  number; 
name  of  the  controlled  substance  or 
substances  and  the  quantity  of  each 
authorized  in  the  approved  protocol; 
and  the  additional  quantity  of  each 
desired.  Upon  return  of  the  receipt,  the 
registrant  shall  be  authorized  to 
purchase  the  additional  quantity  of  the 
controlled  substance  or  substances 
specified  in  the  request.  The 
Administration  shall  review  the  letter 
and  forward  it  to  the  Food  and  Drug 
Administration  together  with  the 
Administration  comments.  The  Food 
and  Drug  Administration  shall  approve 
or  deny  the  request  as  an  amendment  to 
the  protocol  and  so  notify  the  registrant. 
Approval  of  the  letter  by  the  Food  and 
Drug  Administration  shall  authorize  the 
registrant  to  use  the  additional  quantity 
of  the  controlled  substance  in  the 
research  project. 

(d)  In  tne  event  the  registrant  desires 
to  conduct  research  beyond  the 
variations  provided  in  the  registrant's 
approved  protocol  (excluding  any 
increase  in  the  quantity  of  the 
controlled  substance  requested  for  his/ 
her  research  project  as  outhned  in 
paragraph  (c)  of  this  section),  he/she 
shall  submit  three  copies  of  a 
supplemental  protocol  in  accordance 
with  paragraph  (a)  of  this  section 
describing  the  new  research  and 
omitting  information  in  the 
supplemental  protocol  which  has  been 
stated  in  the  original  protocol. 
Supplemental  protocols  shall  be 
processed  and  approved  or  denied  in 
the  same  manner  as  original  research 
protocols. 

Exceptions  to  Registration  and  Fees 


U.S.C  355(i)  and  21  CFR  130  3. 1. 

(Name  and  Address  of 

IND  Sponsor)  submitted  a  Notice  of  Claimed 
Investigational  Exemption  for  a  New  Drug 
(IND)  to  the  Food  and  Drug  Administration 
for 

(Name  of  Investigational  Drug). 
(Date) 


f  1301^1    Exemption  from  I 

(a)  The  Administrator  shall  exempt 
from  payment  of  an  application  fee  for 
registration  or  reregistration: 

(1)  Any  hospital  or  other  institution 
which  is  operated  by  an  agency  of  the 
United  States  (including  the  U.S.  Army, 
Navy,  Marine  Corps..  Air  Force,  and 
Coast  Guard),  of  any  State,  or  any 
political  subdivision  or  agency  thereof. 

(2)  Any  individual  practitioner  who  is 
required  to  obtain  an  individual 
registration  in  order  to  carry  out  his  or 
her  duties  as  an  official  of  an  agency  of 


the  United  States  (including  the  U.S. 
Army,  Navy,  Marine  Corps,  Air  Force, 
and  Coast  Guard),  of  any  State,  or  any 
poUtical  subdivision  or  agency  thereof. 

(b)  In  order  to  claim  exemption  from 
payment  of  a  registration  or 
reregistration  application  fee,  the 
registrant  shall  have  completed  the 
certification  on  the  appropriate 
application  form,  wherein  the 
registrant's  superior  (if  the  registrant  is 
an  individual)  or  officer  (if  the  registrant 
is  an  agency)  certifies  to  the  status  and 
address  of  the  registrant  and  to  the 
authority  of  the  registrant  to  acquire, 
possess,  or  handle  controlled 
substances. 

(c)  Exemption  fitmi  payment  of  a 
registration  or  reregistration  application 
fee  does  not  relieve  the  registrant  of  any 
other  requirements  or  duties  prescribed 
by  law. 

S  1301.22    Exemption  of  agwits  and 
amptoyeee:  amualed  practMonera. 

(a)  The  requirement  of  registration  is 
waived  for  any  agent  or  employee  of  a 
person  who  is  registered  to  engage  in 
any  group  of  independent  activities,  if 
such  agent  or  employee  is  acting  in  the 
usual  course  of  his/her  business  or 
employment. 

(b)  An  individual  practitioner  who  is 
an  agent  or  employee  of  another 
practitioner  (other  than  a  mid-level 
practitioner)  registered  to  dispense 
controlled  substances  may,  when  acting 
in  the  normal  course  of  business  or 
employment,  administer  or  dispense 
(other  than  by  issuance  of  prescription) 
controlled  substances  if  and  to  the 
extent  that  such  individual  practitioner 
is  authorized  or  permitted  to  do  so  by 
the  jurisdiction  in  which  he  or  she 
practices,  under  the  registration  of  the 
employer  or  principal  practitioner  in 
heu  of  being  registered  him/herself. 

(c)  An  individual  practitioner  who  is 
an  agent  or  employee  of  a  hospital  or 
other  institution  may,  when  acting  in 
the  normal  course  of  business  or 
employment,  administer,  dispense,  or 
prescribe  controlled  substances  under 
the  registration  of  the  hospital  or  other 
institution  which  is  registered  in  lieu  of 
being  registered  him/herself,  provided 
that: 

(1)  Such  dispensing,  administering  or 
prescribing  is  done  in  the  usual  course 
of  his/her  professional  practice; 

(2)  Such  individual  practitioner  is 
authorized  or  permitted  to  do  so  by  the 
jurisdiction  in  which  be/she  is 
practicing: 

(3)  The  hospital  or  other  institution  by 
whom  he/she  is  employed  has  verified 
that  the  individual  practitioner  is  so 
permitted  to  dispense,  administer,  or 
prescribe  drugs  within  the  jurisdiction; 


(4)  Such  individual  practitioner  is 
acting  only  within  the  scope  of  his/her 
employment  in  the  hospital  or 
institution; 

(5)  The  hospital  or  other  institution 
authorizes  the  individual  practitioner  to 
administer,  dispense  or  prescribe  under 
the  hospital  registration  and  designates 
a  specific  internal  code  niunber  for  each 
individual  practitioner  so  authorized. 
The  code  number  shall  consist  of 
numbers,  letters,  or  a  combination 
thereof  and  shall  be  a  sufiix  to  the 
institution's  DEA  registration  number, 
preceded  by  a  hyphen  (e.g., 
APO123456-10  or  AP0123456-A12); 
and 

(6)  A  current  list  of  internal  codes  and 
the  corresponding  individual 
practitioners  is  kept  by  the  hospital  or 
other  institution  and  is  made  available 
at  all  times  to  other  registrants  and  law 
enforcement  agencies  upon  request  for 
the  purpose  of  verifying  the  authority  of 
the  prescribing  individual  practitioner. 

fiaoi^    ExwnpOon  of  certain  mHitwy 
and  otitar  parwMHML 

(a)  The  requirement  of  registration  is 
waived  for  any  official  of  the  U.S.  Army, 
Navy,  Marine  Corps.  Air  Force,  Coast 
Guard,  Public  Health  Service,  or  Bureau 
of  Prisons  who  is  authorized  to 
prescribe,  dispense,  or  administer,  but 
not  to  proctire  or  purchase,  controlled 
substances  in  the  course  of  his/her 
official  duties.  Such  officials  shall 
follow  procedures  set  forth  in  part  1306 
of  this  chapter  regarding  prescriptions, . 
but  shall  state  the  branch  of  service  or 
agency  (e.g.,  "U.S.  Army"  or  "PubUc 
Health  Service")  and  the  service 
identification  number  of  the  issuing 
official  in  lieu  of  the  registration 
number  required  on  prescription  forms. 
The  service  identification  nimiber  for  a 
Public  Health  Service  employee  is  his/ 
her  Social  Security  identification 
number. 

(b)  The  requirement  of  registration  is 
waived  for  any  official  or  agency  of  the 
U.S.  Army,  Navy,  Marine  Corps,  Air 
Force,  Coast  Guard,  or  Public  Health 
Service  who  or  which  is  authorized  to 
import  or  export  controlled  substances 
in  the  course  of  his/her  official  duties. 

(c)  If  any  official  exempted  by  this 
section  also  engages  as  a  private 
individual  in  any  activity  or  group  of 
activities  for  which  registration  is 
required,  such  official  shall  obtain  a 
registration  for  such  private  activities. 

§1301uM    EaawipMon  of  law  enfofcamant 
ofTlcWa. 

(a)  The  requirement  of  registration  is 
waived  for  the  following  persons  in  the 
circumstances  described  in  this  section: 


(1)  Any  officer  or  employee  of  the 
Administration,  any  officer  of  the  U.S. 
Customs  Service,  any  officer  or 
employee  of  the  United  States  Food  and 
Drug  Administration,  and  any  other 
Federal  officer  who  is  lawfully  engaged 
in  the  enforcement  of  any  Federal  law 
relating  to  controlled  substances,  drugs 
or  customs,  and  is  duly  authorized  to 
possess  or  to  import  or  export  controlled 
substances  in  the  course  of  his/her 
official  duties;  and 

(2)  Any  officer  or  employee  of  any 
State,  or  any  political  subdivision  or 
agency  thereof,  who  is  engaged  in  the 
enforcement  of  any  State  or  local  law 
relating  to  controlled  substances  and  is 
duly  authorized  to  possess  controlled 
substances  in  the  course  of  his/her 
official  duties. 

(b)  Any  official  exempted  by  this 
section  may.  when  acting  in  the  course 
of  his/her  official  duties,  procure  any 
controlled  substance  in  the  course  of  an 
inspection,  in  accordance  with 

§  1316.03(d)  of  this  chapter,  or  in  the 
course  of  any  criminal  investigation 
involving  the  person  from  whom  the 
substance  was  procured,  and  may 
possess  any  controlled  substance  and 
distribute  any  such  substance  to  any 
other  official  who  is  also  exempted  by 
this  section  and  acting  in  the  course  of 
his/her  official  duties. 

(c)  In  order  to  enable  law  enforcement 
agency  laboratories,  including 
laboratories  of  the  Administration,  to 
obtain  and  transfer  controlled 
substances  for  use  as  standards  in 
chemical  analysis,  such  laboratories 
shall  obtain  annually  a  registration  to 
conduct  chemical  analysis.  Such 
laboratories  shall  be  exempted  from 
payment  of  a  fee  for  registraticMi. 
Laboratory  persoimel,  when  acting  in 
the  scope  of  their  official  duties,  are 
deemed  to  be  officials  exempted  by  this 
section  and  within  the  activity 
described  in  section  515(d)  of  the  Act 
(21  U.S.C  885(d)).  For  purposes  of  this 
paragraph,  laboratory  activities  shall  not 
include  field  or  other  preliminary 
chemical  tests  by  officials  exempted  by 
this  section. 

(d)  In  addition  to  the  activities 
authorized  under  a  registration  to 
conduct  diemical  analysis  pursuant  to 
§1301.13(eKl)(ix),  laboratories  of  the 
Administration  shall  be  authorized  to 
manufactiue  or  import  controlled 
substances  for  any  lawful  purpose,  to 
distribute  or  export  such  substances  to 
any  person,  and  to  import  and  export 
such  substances  in  emergencies  without 
regard  to  the  requirements  of  part  1312 
of  this  chapter  if  a  report  concerning  the 
importation  or  exportation  is  made  to 
the  Drug  Operations  Section  of  the 


Administration  within  30  days  of  such 
importation  or  exportation. 

f1301^    Ragiatraaon  regarding  ocean 


(a)  If  acquired  by  and  dispensed 
imder  the  general  supervision  of  a 
medical  officer  described  in  paragraph 
(b)  of  this  section,  or  the  master  or  first 
officer  of  the  vessel  under  the 
circujnstances  described  in  paragraph 
(d)  of  this  section,  controlled  substances 
may  be  held  for  stocking,  be  maintained 
in,  and  dispensed  from  medicine  chests, 
first  aid  packets,  or  dispensaries: 

(1)  On  board  any  vessel  engaged  in 
international  trade  or  in  trade  between 
ports  of  the  United  States  and  any 
merchant  vesseUwlonging  to  the  U.S. 
Government; 

(2)  On  board  any  aircraft  operated  by 
an  air  carrier  under  a  certificate  of 
permit  issued  pursuant  to  the  Federal 
Aviation  Act  of  1958  (49  U.S.C  1301); 
and 

(3)  In  any  other  entity  of  fixed  or 
transient  location  approved  by  the 
Administrator  as  appropriate  for 
application  of  this  section  (e.g., 
emergency  kits  at  field  sites  of  an 
industrial  firm). 

(b)  A  medical  officer  shall  be: 

(1)  Licensed  in  a  state  as  a  physician; 

(2)  Employed  by  the  owner  or 
operator  of  the  vessel,  aircraft  or  other 
entity;  and 

(3)  Registered  under  the  Act  at  either 
of  the  following  locations: 

(i)  The  principal  office  of  the  owner 
or  operator  of  the  vessel,  aircraft  or 
other  entity  or 

(ii)  At  any  other  location  provided 
that  the  name,  address,  registration 
number  and  expiration  date  as  they 
appear  on  his/her  Certificate  of 
Registration  (DEA  Form  223)  for  this 
location  are  maintained  for  inspection  at 
said  principal  office  in  a  readily 
retrievable  manner. 

(c)  A  registered  medical  officer  may 
serve  as  medical  officer  for  more  than 
one  vessel,  aircraft,  or  other  entitf  under 
a  single  r^istration,  unless  he/slw 
serves  as  medical  officer  for  more  than 
one  owner  or  operator,  in  which  case 
he/she  shall  either  maintain  a  separate 
registration  at  the  location  of  the 
prindpwl  office  of  each  stich  owner  or 
operator  or  utilize  one  or  more 
registrations  pursuant  to  paragraph 
(b)(3)(ii)  of  this  secticMi. 

(d)  If  no  medical  officer  is  employed 
by  the  owner  or  operator  of  a  vessel,  or 
in  the  event  such  medical  officer  is  not 
accessible  and  the  acquisition  of 
controlled  substances  is  required,  the 
master  or  first  officer  of  the  vessel,  who 
shall  not  be  registered  under  the  Act. 
may  purchase  controlled  substances 


IMI 
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from  a  registered  manufacturer  or 
distributor,  or  from  an  authorized 
pharmacy  as  described  in  paragraph  (f) 
of  this  section,  by  following  the 
proceduj«  outUned  below: 

(1)  The  master  or  first  officer  of  the 
vessel  inust  personally  appear  at  the 
vendor's  place  of  business,  present 
proper  identification  (e.g..  Seaman's 
photographic  identification  card)  and  a 
written  requisition  for  the  controlled 
substances. 

(2)  The  written  requisition  must  be  on 
the  vessel's  official  stationery  or 
purchase  order  form  and  must  include 
the  name  and  address  of  the  vendor,  the 
name  of  the  controlled  substance, 
description  of  the  controlled  substance 
(dosage  form,  strength  and  number  or 


volume  per  container)  number  of 
containers  ordered,  the  name  of  the 
vessel,  the  vessel's  official  number  and 
country  of  registry,  the  owner  or 
operator  of  the  vessel,  the  port  at  which 
the  vessel  is  located,  signature  of  the 
vessel's  officer  who  is  ordering  the 
controlled  substances  and  the  date  of 
the  requisition. 

(3)  "The  vendor  may,  after  verifying 
the  identification  of  the  vessel's  officer 
requisitioning  the  controlled  substances, 
deliver  the  control  substances  to  that 
officer.  The  transaction  shall  be 
documented,  in  triplicate,  on  a  record  of 
sale  in  a  format  similar  to  that  outlined 
in  paragraph  (d)(4)  of  this  section.  The 
vessel's  requisition  shall  be  attached  to 
copy  1  of  the  record  of  sale  and  filed 


with  the  controlled  substances  records 
of  the  vendor,  copy  2  of  the  record  of 
sale  shall  be  furnished  to  the  officer  of 
the  vessel  and  retained  aboard  the 
vessel,  copy  3  of  the  record  of  sale  shall 
be  forwarded  to  the  nearest  DEA 
Division  Office  within  15  days  after  the 
end  of  the  month  in  which  the  sale  is 
made. 

(4)  The  vendor's  record  of  sale  should 
be  similar  to,  and  must  include  all  the 
information  contained  in,  the  below 
listed  format. 

Sale  of  Controlled  Suhrtancw  to  Vetaeb 

(Name  of  registrant) 


(Address  of  registrant)   

(DEA  registration  number) 


Line  No. 


1 

2 
3 


Nuntwr  of  pacfc- 
;  ordered 


Size  of  packages 


FootaolK  Line  numbeis  may  be  continued  accordkig  to  needs  of  the  vendor. 


Name  of  product 


Packages 
distnbuted 


Date  distritxjted 


Number  of  lines  completed 
Name  of  vessel    


Vessel's  official  number    

Vessel'scountry  of  registry  

Owner  or  operator  of  the  vessel  

Name  and  title  of  vessel's  officer  who 
presented  the  requisition 


Signature  of  vessel's  officer  who  presented 
the  requisition 

(e)  Any  medical  officer  described  in 
para^ph  (b)  of  this  section  shall,  in 
addition  to  complying  with  all 
requirements  and  duties  prescribed  for 
registrants  generally,  prepare  an  annual 
report  as  of  the  date  on  which  his/her 
registration  expires,  which  shall  give  in 
detail  an  accoiuiting  for  each  vessel, 
aircraft,  or  other  entity,  and  a  sununaiy 
accounting  for  all  vessels,  aircraft,  or 
other  entities  under  his/her  supervision 
for  all  controlled  substances  purchased, 
dispensed  or  disposed  of  during  the 
year.  The  medical  officer  shall  maintain 
this  report  with  other  records  required 
to  be  kept  under  the  Act  and,  upon 
request,  dehver  a  copy  of  the  report  to 
the  Administration.  TTie  medical  officer 
need  not  be  present  when  controlled 
substances  are  dispensed,  if  the  person 
who  actually  dispensed  the  controlled 
substances  is  responsible  to  the  medical 
officer  to  justify  his/her  actions. 

(f)  Any  registered  pharmacy  that 
wishes  to  distribute  controlled 
substances  pursuant  to  this  section  shall 
be  authorized  to  do  so,  provided: 

(1)  The  registered  phannacy  notifies 
the  nearest  Division  Office  of  the 
Administration  of  its  intention  to  so 
distribute  controlled  substances  prior  to 


the  initiation  of  such  activity.  This 
notification  shall  be  by  registered  mail 
and  shall  contain  the  name,  address, 
and  registration  number  of  the 
pharmacy  as  well  as  the  date  upon 
which  such  activity  will  commence:  and 

(2)  Such  activity  is  authorized  by  state 
law;  and 

(3)  The  total  number  of  dosage  units 
of  all  controlled  substances  distributed 
by  the  pharmacy  during  any  calendar 
year  in  which  the  pharmacy  is 
registered  to  dispense  does  not  exceed 
the  limitations  imposed  upon  such 
distribution  by  §  1307.11(a)(4)  and  (b)  of 
this  chapter. 

(g)  Owners  or  operators  of  vessels, 
aircraft,  or  other  entities  described  in 
this  section  shall  not  be  deemed  to 
possess  or  dispense  any  controlled 
substance  acquired,  stored  and 
dispensed  in  accordance  with  this 
section.  Additionally,  owners  or 
operators  of  vessels,  aircraft,  or  other 
entities  described  in  this  section  or  in 
Article  32  of  the  Single  Convention  on 
Narcotic  Drugs,  1961,  or  in  Article  14  of 
the  Convention  on  Psychotropic 
Substances,  1971,  shaJI  not  be  deemed 
to  imf>ort  or  export  any  controlled 
substances  purchased  and  stored  in 
accordance  with  that  section  or 
applicable  article. 

(h)  The  Master  of  a  vessel  shall 
prepare  a  report  for  each  calendar  year 
which  shall  give  in  detail  an  accounting 
for  all  controlled  substances  purchased, 
dispensed,  or  disposed  of  during  the 
year.  The  Master  shall  file  this  report 
with  the  medical  officer  employed  by 


the  owner  or  operator  of  his/her  vessel, 
if  any,  or,  if  not,  he/she  shall  maintain 
this  report  "with  other  records  required 
to  be  kept  under  the  Act  and,  upon 
request,  deliver  a  copy  of  the  report  to 
the  Administration. 

(i)  Controlled  substances  acquired  and 
possessed  in  accordance  with  this 
section  shall  not  be  distributed  to 
persons  not  imder  the  general 
supervision  of  the  medical  officer 
employed  by  the  owner  or  operator  of 
the  vessel,  aircraft,  or  other  entity, 
except  in  accordance  with  §  1307.21  of 
this  chapter. 

S 1 301 .26    Exemptions  from  import  or 
export  requirements  for  peraonal  medical 
uaa. 

Any  individual  who  has  in  his/her 
possession  a  controlled  substance  hsted 
in  schedules  II,  in,  IV,  or  V,  which  he/ 
she  has  lawfully  obtained  for  his/her 
personal  medical  use,  or  for 
administration  to  an  animal 
accompanying  him/her,  may  enter  or 
dejjart  the  United  States  widi  such 
substance  notwithstanding  sections 
1002-1005  of  the  Act  (21  U.S.C.  952- 
955),  providing  the  following  conditions 
are  met: 

(a)  The  controlled  substance  is  in  the 
original  container  in  which  it  was 
dispensed  to  the  individual:  and 

(b)  The  individual  makes  a 
declaration  to  an  appropriate  official  of 
the  U.S.  Customs  Service  stating: 

(1)  That  the  controlled  substance  is 
possessed  for  his/her  personal  use,  or 
for  an  animal  accompanying  him/her; 
and 


(2)  The  trade  or  chemical  name  and 
the  symbol  designating  the  schedule  of 
the  controlled  substance  if  it  appears  on 
the  container  label,  or,  if  such  name 
does  not  appear  on  the  label,  the  name 
and  address  of  the  pharmacy  or 
practitioner  who  disp>ensed  the 
substance  and  the  prescription  number, 
if  any;  and 

(c)  The  importation  of  the  controlled 
substance  for  personal  medical  use  is 
authorized  or  permitted  under  other 
Federal  laws  and  state  law. 

Action  on  Application  for  Registration: 
Revocation  or  Suspension  of 
Registration 

11301.31    Administrative  review  generally. 

The  Administrator  may  inspect,  or 
cause  to  be  inspected,  the  estabUshment 
of  an  appUcant  or  registrant,  pursuant  to 
subpart  A  of  part  1316  of  this  chapter. 
The  Administrator  shall  review  the 
appUcation  for  registration  and  other 
information  gathered  by  the 
Administrator  regarding  an  applicant  in 
order  to  determine  whether  the 
applicable  standards  of  section  303  (21 
U.S.C.  823)  or  section  1008  (21  U.S.C. 
958)  of  the  Act  have  been  met  by  the 
applicant. 

§1301.32    Action  on  applleatlons  for 
rei— TCh  In  Schedule  I  autMtancaa. 

(a)  In  the  case  of  an  application  for 
registration  to  conduct  research  with 
controlled  substances  listed  in  Schedule 
I,  the  Administrator  shall  process  the 
application  and  protocol  and  forward  a 
copy  of  each  to  the  Secretary  of  Health 
and  Human  Services  (Secretary)  within 
7  days  after  receipt.  The  Secretary  shall 
determine  the  qualifications  and 
competency  of  the  applicant,  as  well  as 
the  merits  of  the  protocol  (and  shall 
notify  the  Administrator  of  his/her 
determination)  within  21  days  after 
receipt  of  the  application  and  complete 
protocol,  except  that  in  the  case  of  a 
clinical  investigation,  the  Secretary 
shall  have  30  days  to  make  such 
determination  and  notify  the 
Administrator.  The  Secretary,  in 
determining  the  merits  of  the  protocol, 
shall  consult  with  the  Administrator  as 
to  effective  procedures  to  safeguard 
adequately  against  diversion  of  such 
controlled  substances  from  legitimate 
medical  or  scientific  use. 

(b)  An  appUcant  whose  protocol  is 
defective  shall  be  notified  by  the 
Secretary  within  21  days  after  receipt  of 
such  protocol  from  the  Administrator 
(or  in  the  case  of  a  clinical  investigation 
within  30  days),  and  he/she  shall  be 
requested  to  correct  the  existing  defects 
before  consideration  shall  be  given  to 
his/her  submission. 


(c)  If  the  Secretary  determines  the 
applicant  qualified  and  competent  and 
the  research  protocol  meritorious,  he/ 
she  shall  notify  the  Administrator  in 
writing  of  such  determination.  The 
Administrator  shall  issue  a  certificate  of 
registration  within  10  days  after  receipt 
of  this  notice,  unless  he/she  determines 
that  the  certificate  of  registration  should 
be  denied  on  a  groimd  specified  in 
section  304(a)  of  the  Act  (21  U.S.C. 
824(a)).  In  the  case  of  a  supplemental 
protocol,  a  replacement  certificate  of 
registration  shall  be  issued  by  the 
Administrator. 

(d)  If  the  Secretary  determines  that  the 
protocol  is  not  meritorious  and/or  the 
applicant  is  not  qualified  or  competent, 
he/she  shall  notify  the  Administrator  in 
writing  setting  forth  the  reasons  for  such 
determination.  If  the  Administrator 
determines  that  groimds  exist  for  the 
denial  of  the  application,  he/she  shall 
within  10  days  issue  an  order  to  show 
cause  pursuant  to  §  1301.37  and.  if 
requested  by  the  applicant,  hold  a 
hearing  on  the  application  pursuant  to 
Section  1301.41.  If  the  grounds  for 
denial  of  the  application  include  a 
determination  by  the  Secretary,  th* 
Secretary  or  his  duly  authorized  agent 
shall  funiish  testimony  and  doctunents 
pertaining  to  his  determination  at  such 
hearing. 

(e)  Supplemental  protocols  will  be 
processed  in  the  same  manner  as 
original  research  protocols.  If  the 
processing  of  an  application  or  research 
protocol  is  delayed  beyond  the  time 
limits  imposed  by  this  section,  the 
applicant  shall  be  so  notified  in  writing. 

f  1301.33    AppNcation  for  tnilk  manufacture 
of  Sdtadule  I  and  II  sutwtances. 

(a)  In  the  case  of  an  application  for 
registration  or  reregistration  to 
manufacture  in  bulk  a  basic  class  of 
controlled  substance  listed  in  Schedule 
I  or  n.  the  Administrator  shall,  upon  the 
filing  of  such  appUcation.  publish  in  the 
Federal  Register  a  notice  naming  the 
applicant  and  stating  that  such 
appUcant  has  applied  to  be  registered  as 
a  bulk  manufactiuer  of  a  basic  class  of 
narcotic  or  nonnarcotic  controlled 
substance,  which  class  shall  be 
identified.  A  copy  of  said  notice  shaU  be 
mailed  simultaneously  to  each  person 
registered  as  a  bulk  manufacturer  of  that 
basic  class  and  to  any  other  applicant 
therefor.  Any  such  person  may,  within 
60  days  from  the  date  of  pubUcation  of 
the  notice  in  the  Federal  Register,  file 
with  the  Administrator  written 
comments  on  or  objections  to  the 
issuance  of  the  proposed  registration. 

(b)  In  order  to  provide  adequate 
competition,  the  Administrator  shall  not 
be  required  to  limit  the  number  of 


manufacturers  in  any  basic  class  to  a 
number  less  than  that  consistent  with 
maintenance  of  effective  controls 
against  diversion  solely  because  a 
smaller  number  is  capable  of  producing 
an  adequate  and  iminterrupted  supply, 
(c)  This  section  shall  not  apply  to  ^e 
manufacture  of  basic  classes  of 
controlled  substances  Usted  in 
Schedules  I  or  n  as  an  incident  to 
research  or  chemical  analysis  as 
authorized  in  §  1301.13(e)(1). 

11301.34    Application  for  Importation  of 
Scftedule  I  and  H  sutwtancaa. 

(a)  In  the  case  of  an  appUcation  for 
registration  or  reregistration  to  import  a 
qpntrolled  substance  listed  in  Schedule 
I  or  II,  under  the  authority  of  section 
1002(a)(2)(B)  of  the  Act  (21  U.S.C. 
952(a)(2)(B)),  the  Administrator  shall, 
upon  the  fiUng  of  such  appUcation, 
publish  in  the  Federal  Register  a  notice 
naming  the  applicant  and  stating  that 
such  applicant  has  appUed  to  be 
registered  as  an  importer  of  a  Schedule 
I  or  n  controlled  substance,  which 
substance  shall  be  identified.  A  copy  of 
said  notice  shall  be  mailed 
simultaneously  to  each  person 
registered  as  a  bulk  manufacturer  of  that 
controlled  substance  and  to  any  other 
applicant  therefor.  Any  such  person 
may.  within  30  days  firom  the  date  of 
publication  of  the  notice  in  the  Federal 
Register,  file  written  comments  on  or 
objections  to  the  issuance  of  the 
proposed  registration,  and  may,  at  the 
same  time,  file  a  written  request  for  a 
hearing  on  the  application  piu^uant  to 
§  1301.43.  If  a  hearing  is  requested,  the 
Administrator  shall  hold  a  hearing  on 
the  application  in  accordance  with 
§  1301.41.  Notice  of  the  hearing  shall  be 
published  in  the  Federal  Register,  and 
shall  be  mailed  simultaneously  to  the 
applicant  and  to  all  persons  to  whom 
notice  of  the  application  was  mailed. 
Any  such  person  may  participate  in  the 
hearing  by  filing  a  notice  of  appearance 
in  accordance  with  §  1301.43  of  this 
chapter.  Notice  of  the  hearing  shall 
contain  a  summary  of  all  comments  and 
objections  filed  regarding  the 
application  and  shall  state  the  time  and 
place  for  the  hearing,  whiclT^hall  not  be 
less  than  30  days  after  the  date  of 
publication  of  such  notice  in  the 
Federal  Register.  A  hearing  pursuant  to 
this  section  may  be  consolidated  with  a 
hearing  held  pursuant  to  §  1301.35  or 
§1301.36  of  this  part. 

(b)  The  Admimstrator  shall  register  an 
appUcant  to  import  a  controlled 
substance  Usted  in  Schedule  I  or  n  if  he/ 
she  determines  that  such  registration  is 
consistent  with  the  public  interest  and 
with  U.S.  obligations  under 
international  treaties,  conventions,  or 
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protocols  in  effect  on  May  1.  1971.  In 
determining  the  public  interest,  the 
following  factors  shall  be  considered: 

(1)  Maintenance  of  effective  controls 
against  diversion  of  particular 
controlled  substances  and  any 
controlled  substance  in  Schedule  I  or  II 
compounded  therefrom  into  other  than 
legitimate  medical,  scientific  research, 
or  industrial  channels,  by  limiting  the 
importation  and  bulk  manufacture  of 
such  controlled  substances  to  a  number 
of  establishments  which  can  produce  an 
adequate  and  uninterrupted  supply  of 
these  substances  under  adequately 
competitive  conditions  for  legitimate 
medical,  scientific,  research,  and 
industrial  purposes: 

(2)  Compliance  with  appUcable  State 
and  local  law; 

(3)  Promotion  of  technical  advances 
in  the  art  of  manufacturing  these 
substances  and  the  development  of  new 
substances: 

(4)  Prior  conviction  record  of 
appUcant  under  Federal  and  State  laws 
relating  to  the  manufacture, 
distribution,  or  dispensing  of  such 
substances: 

(5)  Past  experience  in  the  manufacture 
of  controlled  substances,  and  the 
existence  in  the  establishment  of 
efiiactive  control  against  diversion; 

(6)  That  the  applicant  will  be 
permitted  to  import  only: 

(i)  Such  amounts  of  crude  opium, 
poppy  straw,  concentrate  of  poppy 
straw,  and  coca  leaves  as  the 
Administrator  finds  to  be  necessary  to 

!>rovide  for  medical,  scientific  or  other 
egitimate  purposes:  or 

(ii)  Such  amounts  of  any  controlled 
substances  listed  in  Schedule  I  or  n  as 
the  Administrator  shall  find  to  be 
necessary  to  provide  for  the  medical, 
scientific,  or  other  Intimate  needs  of 
the  United  States  during  an  emergency 
in  which  domestic  supplies  of  such 
substances  are  found  by  the 
Administrator  to  be  inadequate;  or 

(iii)  Such  amounts  of  any  controlled 
sdbstance  listed  in  Schedule  I  or  n  as 
the  Administrator  shall  find  to  be 
necessary  to  provide  for  the  medical, 
scientific,  mr  other  legitimate  needs  of 
the  United  States  in  any  case  in  which 
the  Administrator  finds  that 
competition  among  domestic 
manufacturers  of  the  controlled 
substance  is  inadequate  and  will  not  be 
rendered  adequate  by  the  registration  of 
additional  manufacturers  under  section 
303  of  the  Act  (21  U.S.C.  823);  or 

(iv)  Such  limited  quantities  of  any 
controlled  substance  listed  in  Schedule 
I  or  n  as  the  Administrator  shall  find  to 
be  necessary  for  scientific,  analytical  or 
research  uses;  and 


(7)  Such  other  factors  as  may  be 
relevant  to  and  consistent  with  the 
public  health  and  safety. 

(c)  In  determining  wnether  the 
applicant  can  and  will  maintain 
effective  controls  against  diversion 
within  the  meaning  of  paragraph  (b)  of 
this  section,  the  Administrator  shall 
consider  among  other  factors: 

(1)  Compliance  with  the  security 
requirements  set  forth  in  §§  1301.71- 
1301.76;  and 

(2)  Employment  of  security 
procedures  to  guard  against  in-transit 
losses  within  and  without  the 
jurisdiction  of  the  United  States. 

(d)  In  determining  whether 
competition  among  the  domestic 
manufacturers  of  a  controlled  substance 
is  adequate  within  the  meaning  of 
paragraphs  (b)(1)  and  (b)(6)(iii)  of  this 
section,  as  well  as  section  1002(a)(2)(B) 
of  the  Act  (21  U.S.C.  952(a)(2)(B)).  the 
Administrator  shall  consider: 

(1)  The  extent  of  price  rigidity  in  the 
light  of  changes  in: 

(i)  raw  materials  and  other  costs  and 
(ii)  conditions  of  supply  and  demand; 

(2)  The  extent  of  service  and  quality 
competition  among  the  domestic 
manufacturere  for  shares  of  the  domestic 
market  including: 

(i)  Shifts  in  market  shares  and 
(ii)  Shifts  in  individual  ciistomers 
among  domestic  manufacturers: 

(3)  The  existence  of  substantial 
difiiarentials  between  domestic  prices 
and  the  higher  of  prices  generally 
prevailing  in  foreign  markets  or  the 
prices  at  which  the  applicant  for 
registration  to  import  is  committed  to 
undertake  to  provide  such  products  in 
the  domestic  market  in  conformity  with 
the  Act.  In  determining  the  existence  of 
substantial  diffierentials  hereunder, 
appropriate  consideration  should  be 
given  to  any  additional  costs  imposed 
on  domestic  manufacturers  by  the 
requirements  of  the  Act  and  such  other 
cost-related  and  other  factors  as  the 
Administrator  may  deem  relevant.  In  no 
event  shall  an  importer's  offering  prices 
in  the  United  States  be  considered  if 
they  are  lower  than  those  prevailing  in 
the  foreign  market  or  markets  irom 
which  the  importer  is  obtaining  his/her 
supply: 

(4)  The  existence  of  competitive 
restraints  imposed  upon  domestic 
manufocturers  by  governmental 
regulations;  and 

(5)  Such  other  foctors  as  may  be 
relevant  to  the  determinations  required 
under  this  paragraph. 

(e)  In  considering  the  scope  of  the 
domestic  market,  consideration  shall  be 
given  to  substitute  products  which  are 
reasonably  interchangeable  in  terms  of 
price,  quality  and  use. 


(f)  The  fact  that  the  niunber  of  existing 
manufacturers  is  small  shall  not 
demonstrate,  in  and  of  itself,  that 
adequate  competition  among  them  does 
not  exist. 

11301.36    Certfflcata  of  registration;  denW 
of  registration. 

(a)  The  Administrator  shall  issue  a 
Certificate  of  Registration  (DEA  Form 
223)  to  an  applicant  if  the  issuance  of 
registration  or  reregistration  is  required 
under  the  applicable  provisions  of 
sections  303  or  1008  of  the  Act  (21 
U.S.C.  823  and  958).  hi  the  event  that 
the  issuance  of  registration  or 
reregistration  is  not  required,  the 
Administrator  shall  deny  the 
application.  Before  denying  any 
appUcation,  the  Administrator  shall 
issue  an  order  to  show  cause  purauant 
to  §  1301.37  and,  if  requested  by  the 
applicant,  shall  hold  a  hearing  on  the 
application  pursuant  to  §  1301.41. 

(b)  If  in  response  to  a  show  cause 
order  a  hearing  is  requested  by  an 
applicant  for  registration  or 
reregistration  to  manufacture  in  bulk  a 
basic  class  of  controlled  substance  listed 
in  Schedule  I  or  n,  notice  that  a  hearing 
has  been  requested  shall  be  published  in 
the  Federal  Register  and  shall  be  mailed 
simultaneously  to  the  applicant  and  to 
all  persons  to  whom  notice  of  the 
application  was  mailed.  Any  person 
entitled  to  file  comments  or  objections 
to  the  issuance  of  the  proposed 
registration  pursuant  to  §  1301.33(a) 
may  participate  in  the  hearing  by  filing 
notice  of  appearance  in  accordance  with 
$  1301.43.  Such  persons  shall  have  30 
days  to  file  a  notice  of  appearance  after 
the  date  of  pubhcation  of  the  notice  of 

a  request  for  a  hearing  in  the  Federal 
Register. 

(c)  The  Certificate  of  Registration 
PEA  Form  223)  shall  contain  the  name, 
address,  and  registration  number  of  the 
registrant,  the  activity  authorized  by  the 
registration,  the  schedules  and/or 
Administration  Controlled  Substances 
Code  Number  (as  set  forth  in  part  1308 
of  this  chapter)  of  the  controlled 
substances  which  the  registrant  is 
authorized  to  handle,  the  amount  of  fee 
paid  (or  exemption),  and  the  expiration 
date  of  the  registration.  The  registrant 
shall  maintain  the  certificate  of 
registration  at  the  registered  location  in 
a  readily  retrievable  manner  and  shall 
permit  inspection  of  the  certificate  by 
any  official,  agent  or  employee  of  the 
Administration  or  of  any  Federal.  State, 
or  local  agency  engaged  in  enforcement 
of  laws  relating  to  controlled 
substances. 
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$1301.36    Suspension  or  revocation  of 
registration;  suspension  of  registration 
pending  final  order;  extension  of 
registration  pending  final  order. 

(a)  For  any  registration  issued  under 
section  303  of  the  Act  (21  U.S.C.  823), 
the  Administrator  may: 

(1)  Suspend  the  registration  pursuant 
to  section  304(a)  of  the  Act  (21  U.S.C 
824(a))  for  any  period  of  time. 

(2)  Revoke  the  registration  pursuant  to 
section  304(a)  of  the  Act  (21  U.S.C. 
824(a)). 

(b)  For  any  registration  issued  under 
section  1008  of  the  Act  (21  U.S.C.  958), 
the  Administrator  may: 

(1)  Suspend  the  registration  pursuant 
to  section  1008(d)  of  the  Act  (21  U.S.C. 
958(d))  for  any  period  of  time. 

(2)  Revoke  the  registration  pursuant  to 
section  1008(d)  of  the  Act  (21  U.S.C. 
958(d))  if  he/she  determines  that  such 
registration  is  inconsistent  with  the 
public  interest  as  defined  in  section 
1008  or  with  the  United  States 
obUgations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
October  12. 1984. 

(c)  The  Administrator  may  limit  the 
revocation  or  suspension  of  a 
registration  to  the  particular  controlled 
substance,  or  substances,  with  respect  to 
which  grounds  for  revocation  or 
suspension  exist. 

(d)  Before  revoking  or  suspending  any 
registration,  the  Administrator  shall 
issue  an  order  to  show  cause  pursuant 
to  §  1301.37  and.  if  requested  by  the 
registrant,  shall  hold  a  hearing  pursuant 
to  §1301.41. 

(e)  The  Administrator  may  suspend 
any  registration  simultaneously  with  or 
at  any  time  subsequent  to  the  service 
upon  the  registrant  of  an  order  to  show 
cause  why  such  registration  should  not 
be  revoked  or  suspended,  in  any  case 
where  he/she  finds  that  there  is  an 
imminent  danger  to  the  public  health  or 
safety.  If  the  Administrator  so  suspends, 
he/she  shall  serve  with  the  order  to 
show  cause  pursuant  to  §  1301.37  an 
order  of  immediate  suspension  which 
shall  contain  a  statement  of  his  findings 
regarding  the  danger  to  pubUc  health  or 
safety. 

(f)  Upon  service  of  the  order  of  the 
Administrator  suspending  or  revoking 
registration,  the  registrant  shall 
immediately  dehver  his/her  Certificate 
of  Registration,  any  order  forms,  and 
any  import  or  export  permits  in  his/her 
possession  to  the  nearest  office  of  the 
Administration.  The  suspension  or 
revocation  of  a  registration  shall 
suspend  or  revoke  any  individual 
manufacturing  or  procurement  quota 
fixed  for  the  registrant  pursuant  to  part 
1303  of  this  chapter  and  any  import  or 
export  permits  issued  to  the  registrant 


pursuant  to  part  1312  of  this  chapter. 
Also,  upon  service  of  the  order  of  the 
Administrator  revoking  or  suspending 
registration,  the  registrant  shall,  as 
instructed  by  the  Administrator: 

(1)  DeUver  all  controlled  substances 
in  his/her  possession  to  the  nearest 
office  of  the  Administration  or  to 
authorized  agents  of  the  Administration; 
or 

(2)  Place  all  controlled  substances  in 
his/her  possession  under  seal  as 
described  in  sections  304(f)  or 
1008(d)(6)  of  the  Act  (21  U.S.C.  824(f)  or 
958(d)(6)). 

(g)  hi  the  event  that  revocation  or 
suspension  is  limited  to  a  particular 
controlled  substance  or  substances,  the 
registrant  shall  be  given  a  new 
Certificate  of  Registration  for  all 
substances  not  affiacted  by  such 
revocation  or  suspension;  no  fee  shall  be 
required  to  be  paid  for  the  new 
Certificate  of  Registration.  The  registrant 
shall  dehver  the  old  Certificate  of 
Registration  and,  if  appropriate,  any 
order  forms  in  his/her  possession  to  the 
nearest  office  of  the  Acuninistration.  The 
suspension  or  revocation  of  a 
registration,  when  limited  to  a  particular 
basic  class  or  classes  of  controlled 
substances,  shall  suspend  or  revoke  any 
individual  manufacturing  or 
procurement  quota  fixed  for  the 
registrant  for  such  class  or  classes 
purauant  to  part  1303  of  this  chapter 
and  any  import  or  export  permits  issued 
to  the  registiant  for  such  class  or  classes 
purauant  to  part  1312  of  this  chapter. 
Also,  upon  service  of  the  order  of  the    , 
Administrator  revoking  or  suspending 
registration,  the  registrant  shall,  as 
instructed  by  the  Administrator: 

(1)  Dehver  to  the  nearest  office  of  the 
Administration  or  to  authorized  agents 
of  the  Administration  all  of  the 
particular  controlled  substance  or 
substances  affected  by  the  revocation  or 
suspension  which  are  in  his/her 
possession;  or 

(2)  Place  all  of  such  substances  under 
seal  as  described  in  sections  304(f)  or 
958(d)(6)  of  the  Act  (21  U.S.C.  824(f)  or 
958(d)(6)). 

(h)  Any  suspension  shall  continue  in 
effect  until  the  conclusion  of  all 
proceedings  upon  the  revocation  or 
suspension,  including  any  judicial 
review  thereof,  unless  sooner 
withdrawn  by  the  Administrator  or 
dissolved  by  a  court  of  competent 
jurisdiction.  Any  registrant  whose 
registration  is  suspended  under 
paragraph  (e)  of  this  section  may  request 
a  hearing  on  the  revocation  or 
suspension  of  his/her  registration  at  a 
time  earher  than  specified  in  the  order 
to  show  cause  pursuant  to  §  1301.37. 
This  request  shall  be  granted  by  the 


Administrator,  who  shall  fix  a  date  for 
such  hearing  as  early  as  reasonably 
possible. 

(i)  In  the  event  that  an  applicant  fw 
reregistration  (who  is  doing  business 
under  a  registration  previously  granted 
and  not  revoked  or  suspended)  has 
applied  for  reregistration  at  least  45 
days  before  the  date  on  which  the 
existing  registration  is  due  to  expire, 
and  the  Administrator  has  issued  no 
order  on  the  apphcation  on  the  date  on 
which  the  existing  registration  is  due  to 
expire,  the  existing  registration  of  the 
apphcant  shall  automatically  be 
extended  and  continue  in  effect  until 
the  date  on  which  the  AdminLstrator  so 
issues  his/her  order.  The  Administrator 
may  extend  any  other  existing 
registration  under  the  circumstances 
contemplated  in  this  section  even 
though  the  registrant  feiled  to  apply  for 
reregistration  at  least  45  days  before 
expiration  of  the  existing  registration, 
with  or  without  request  by  die 
registrant,  if  the  Administiator  finds 
that  such  extension  is  not  inc(Misistent 
with  the  pubUc  health  and  safety. 


11301.37    Ordertoshow< 

(a)  If,  upon  examination  of  the 
appUcation  for  registration  bom  any 
applicant  and  other  information 
gaUiered  by  the  Administration 
regarding  the  appUcant.  the  * 
Administrator  is  unable  to  make  the 
determinations  required  by  the 
applicable  provisions  of  section  303 
and/or  section  1008  of  the  Act  (21 
U.S.C.  823  and  958)  to  register  the 
appUcant.  the  Administrator  shall  serve 
upon  the  applicant  an  order  to  show 
cause  why  the  registration  should  not  be 
denied. 

(b)  If.  upon  information  gathered  by 
the  Administration  regarding  any 
registrant,  the  Administrator  determines 
that  the  registration  of  such  registrant  is 
subject  to  suspension  or  revocation 
pursuant  to  section  304  or  section  1008 
of  the  Act  (21  U.S.C.  824  and  958),  the 
Administrator  shaU  serve  upon  the 
registrant  an  order  to  show  cause  why 
the  registration  should  not  be  revoked  or 
suspended. 

(c)  The  order  to  show  cause  shaU  call 
upon  the  applicant  or  registrant  to 
appear  before  the  Administrator  at  a 
time  and  place  stated  in  the  order, 
which  shall  not  be  less  than  30  days 
after  the  date  of  receipt  of  the  order.  The 
order  to  show  cause  ^all  also  contain 

a  statement  of  the  legal  basis  for  such 
hearing  and  for  the  denial,  revocation, 
or  suspension  of  registration  and  a 
summary  of  the  matters  of  fact  and  law 
asserted. 

(d)  Upon  receipt  of  an  order  to  show 
cause,  the  applicant  or  registrant  must. 
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if  he/she  desires  a  hearing,  file  a  request 
for  a  hearing  pursuant  to  §  1301.43.  If  a 
hearing  is  requested,  the  Administrator 
shall  hold  a  hearing  at  the  time  and 
place  stated  in  the  order,  pursuant  to 
§1301.41. 

(e)  When  authorized  by  the 
Administrator,  any  agent  of  the 
Administration  may  serve  the  order  to 
show  cause. 

Hearings 

11301.41  Hwvlngs  generally. 

(a)  In  any  case  where  the 
Administrator  shall  hold  a  hearing  on 
any  registration  or  application  therefor, 
the  procedures  for  such  hearing  shall  be 
governed  generally  by  the  adjudication 
procedures  set  forth  in  the 
Administrative  Procedure  Act  (5  U.S.C. 
551-559)  and  specifically  by  sections 
303,  304,  and  1008  of  the  Act  (21  U.S.C. 
823-824  and  958),  by  §§  1301.42- 
1301.46  of  this  part,  and  by  the 
procedures  for  administrative  hearings 
under  the  Act  set  forth  in  §§  1316.41- 
1316.67  of  this  chapter. 

(b)  Any  hearing  under  this  part  shall 
be  independent  of.  and  not  in  lieu  of, 
criminal  prosecutions  or  other 
proceedings  under  the  Act  or  any  other 
law  of  the  United  States. 

11301.42  PurpoM  Of  haarlng. 

If  f^uested  by  a  person  entitled  to  a 
hearing,  the  Administrator  shall  hold  a 
hearing  for  the  purpose  of  receiving 
factual  evidence  regarding  the  issues 
involved  in  the  denial,  revocation,  or 
suspension  of  any  registration,  and  the 
granting  of  any  application  for 
registration  to  import  or  to  manufacture 
in  bulk  a  basic  class  of  controlled 
substance  listed  in  Schedule  I  or  n. 
Extensive  argument  should  not  be 
offered  into  evidence  but  rather 
presented  in  opening  or  closing 
statements  of  counsel  or  in  memoranda 
or  prop>osed  findings  of  fact  and 
conclusions  of  law. 

11301.43  RaquMt  for  hawing  or 
appearance;  \walver. 

(a)  Any  person  entitled  to  a  hearing 
pursuant  to  §  1301.32  or  §§  1301.34- 
1301.36  and  desiring  a  hearing  shall, 
within  30  days  after  the  date  of  receipt 
of  the  order  to  show  cause  (or  the  date 
of  publication  of  notice  of  the 
application  for  registration  in  the 
Federal  Register  in  the  case  of 

§  1301.34),  file  with  the  Administrator  a 
*vritten  request  for  a  hearing  in  the  form 
prescribed  in  §  1316.47  of  this  chapter. 

(b)  Any  person  entitled  to  participate 
in  a  hearing  pursuant  to  §  1301.34  or 

§  1301.35(b)  and  desiring  to  do  so  shall, 
within  30  days  of  the  date  of  publication 
of  notice  of  the  request  for  a  hearing  in 


the  Federal  Register,  file  with  the 
Administrator  a  written  notice  of  intent 
to  participate  in  such  hearing  in  the 
form  prescribed  in  §  1316.48  of  this 
chapter.  Any  person  filing  a  request  for 
a  hearing  need  not  also  file  a  notice  of 
appearance. 

ic)  Any  person  entitled  to  a  hearing  or 
to  participate  in  a  hearing  pursuant  to 
§  1301.32  or  §§  1301.34-1301.36  may, 
within  the  period  permitted  for  filing  a 
request  for  a  hearing  or  a  notice  of 
appearance,  file  with  the  Administrator 
a  waiver  of  an  opportunity  for  a  hearing 
or  to  participate  in  a  hearing,  together 
with  a  written  statement  regarding  such 
person's  position  on  the  matters  of  fact 
and  law  involved  in  such  hearing.  Such 
statement,  if  admissible,  shall  be  made 
a  part  of  the  record  and  shall  be 
considered  in  light  of  the  lack  of 
opportunity  for  cross-examination  in 
determining  the  weight  to  be  attached  to 
matters  of  fact  asserted  therein. 

(d)  If  any  person  entitled  to  a  hearing 
or  to  participate  in  a  hearing  pursuant 
to  §  1301.32  or  §§  1301.34-1301.36  fails 
to  file  a  request  for  a  hearing  or  a  notice 
of  appearance,  or  if  such  person  so  files 
and  fails  to  appear  at  the  hearing,  such 
person  shall  be  deemed  to  have  waived 
the  opportunity  for  a  hearing  or  to 
participate  in  the  hearing,  unless  such 
person  shows  good  cause  for  such 
failure. 

(e)  If  all  persons  entitled  to  a  hearing 
or  to  participate  in  a  hearing  waive  or 
are  deemed  to  waive  their  opportunity 
for  the  hearing  or  to  participate  in  the 
hearing,  the  Administrator  may  cancel 
the  hearing,  if  scheduled,  and  issue  his/ 
her  final  order  pursuant  to  §  1301.46 
without  a  hearing. 

$1301.44    Burden  of  proof. 

(a)  At  any  hearing  on  an  application 
to  manufacture  any  controlled  substance 
listed  in  Schedule  I  or  D,  the  applicant 
shall  have  the  burden  of  proving  that 
the  requirements  for  such  registration 
pursuant  to  section  303(a)  of  the  Act  (21 
U.S.C.  823(a))  are  satisfied.  Any  other 
person  participating  in  the  hearing 
pursuant  to  §  1301.35(b)  shall  have  the 
burden  of  proving  any  propositions  of 
fact  or  law  asserted  by  such  person  in 
the  hearing. 

(b)  At  any  hearing  on  the  granting  or 
denial  of  an  applicant  to  be  registered  to 
conduct  a  narcotic  treatment  program  or 
as  a  compounder,  the  applicant  shall 
have  the  burden  of  proving  that  the 
requirements  for  each  registration 
pursuant  to  section  303(g)  of  the  Act  (21 
U.S.C.  823(g))  are  saUsfied. 

(c)  At  any  hearing  on  the  granting  or 
denial  of  an  application  to  be  registered 
to  import  or  export  any  controlled 
substance  listed  in  Schedule  I  or  D,  the 


applicant  shall  have  the  burden  of 
proving  that  the  requirements  for  such 
registration  pursuant  to  sections  1008(a) 
and  (d)  of  the  Act  (21  U.S.C.  958  (a)  and 
(d))  are  satisfied.  Any  other  person 
participating  in  the  hearing  pursuant  to 
§  1301.34  shall  have  the  burden  of 
proving  any  propositions  of  fact  or  law 
asserted  by  him/her  in  the  hearings. 

(d)  At  any  other  hearing  for  the  denial 
of  a  registration,  the  Administration 
shall  have  the  burden  of  proving  that 
the  requirements  for  such  registration 
pursuant  to  section  303  or  section 
1008(c)  and  (d)  of  the  Act  (21  U.S.C.  823 
or  958(c)  and  (d))  are  not  satisfied. 

(e)  At  any  hearing  for  the  revocation 
or  suspension  of  a  registration,  the 
Administration  shall  have  the  burden  of 
proving  that  the  requirements  for  such 
revocation  or  suspension  pursuant  to 
section  304(a)  or  section  1008(d)  of  the 
Act  (21  U.S.C.  824(a)  or  958(d))  are 
satisfied. 

$1301.46    Time  and  place  of  hearing. 

The  hearing  will  commence  at  the 
place  and  time  designated  in  the  order 
to  show  cause  or  notice  of  hearing 
published  in  the  Federal  Register 
(unless  expedited  pursuant  to 
§  1301.36(h))  but  thereafter  it  may  be 
moved  to  a  different  place  and  may  be 
continued  from  day  to  day  or  recessed 
to  a  later  day  without  notice  other  than 
announcement  thereof  by  the  presiding 
officer  at  the  hearing. 

11301.40    Final  order. 

As  soon  as  practicable  after  the 
presiding  officer  has  certified  the  record 
to  the  Administrator,  the  Administrator 
shall  issue  his/her  order  on  the  granting, 
denial,  revocation,  or  suspension  of 
registration.  In  the  event  that  an 
application  for  registration  to  import  or 
to  manufacture  in  bulk  a  basic  class  of 
any  controlled  substance  listed  in 
Schedule  I  or  II  is  granted,  or  any 
application  for  registration  is  denied,  or 
any  registration  is  revoked  or 
suspended,  the  order  shall  include  the 
findings  of  fact  and  conclusions  of  law 
upon  which  the  order  is  based.  The 
order  shall  specify  the  date  on  which  it 
shall  take  effect.  The  Administrator 
shall  serve  one  copy  of  his/her  order 
upon  each  party  in  the  hearing. 

Modification,  Transfer  and 
Termination  of  Registration 

S  1301.51    Modification  In  raglatration. 

Any  registrant  may  apply  to  modify 
his/her  registration  to  authorize  the 
handling  of  additional  controlled 
substances  or  to  change  his/her  name  or 
address,  by  submitting  a  letter  of  request 
to  the  Registration  Unit,  Orug 
Enforcement  Administration, 
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Department  of  Justice.  Post  Office  Box 
28083.  Central  Station.  Washington.  DC 
20005.  The  letter  shall  contain  the 
registrant's  name,  address,  and 
registration  number  as  printed  on  the 
certificate  of  registration,  and  the 
substances  and/or  schedules  to  be 
added  to  his/her  registration  or  the  new 
name  or  address  and  shall  be  signed  in 
accordance  with  §  1301. 13(j).  If  the 
registrant  is  seeking  to  handle 
additional  controlled  substances  listed 
in  Schedule  I  for  the  purpose  of  research 
or  Instructional  activities,  he/she  shall 
attach  three  copies  of  a  research 
protocol  describing  each  research 
project  involving  the  additional 
substances,  or  two  copies  of  a  statement 
describing  the  nature,  extent,  and 
duration  of  such  instructional  activities, 
as  appropriate.  No  fee  shall  be  required 
to  be  p)aid  for  the  modification.  The 
request  for  modification  shall  be 
handled  in  the  same  maimer  as  an 
application  for  registration.  If  the 
modification  in  registration  is  approved, 
the  Administrator  shall  issue  a  new 
certificate  of  registration  (DEA  Form 
223)  to  the  registrant,  who  shall 
maintain  it  with  the  old  certificate  of 
registration  until  expiration. 

f1301.S2    Termlnabon  of  regMraaon; 
tranafer  of  ragMiatton;  dMrlbulion  upon 
diaconttnuance  of  business. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  registration  of  any 
j)erson  shall  terminate  if  and  when  such 
person  dies,  ceases  legal  existence,  or 
disc(xitinues  business  or  professional 
practice.  Any  registrant  who  ceases  legal 
existence  or  discontinues  business  or 
professional  practice  shall  notify  the 
Administrator  promptly  of  such  fact. 

(b)  No  registration  or  any  authority 
confianed  thereby  shall  be  assigned  or 
otherwise  transferred  except  upon  such 
conditions  as  the  Administration  may 
specifically  designate  and  then  only 
pursuant  to  written  consent.  Any  person 
seeking  authority  to  transfer  a 
registration  shall  submit  a  written 
request,  providing  full  details  regarding 
the  proposed  transfer  of  registration,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration, 
Department  of  Justice,  Washington.  DC 
20537. 

(c)  Any  registrant  desiring  to 
discontinue  business  activities 
altogether  or  with  respect  to  controlled 
substances  (without  transferring  such 
business  activities  to  another  person) 
shall  return  for  cancellation  his/her 
certificate  of  registration,  and  any 
unexecuted  order  forms  in  his/her 
possession,  to  the  Registration  Unit, 
Drug  Enforcement  Administration, 


Department  of  Justice,  Post  Office  Box 
28083,  Central  Station,  Washington,  DC 
20005.  Any  controlled  substances  in 
his/her  possession  may  be  disposed  of 
in  acconlanoe  with  §  1307.21  of  this 
chapter. 

(d)  Any  registrant  desiring  to 
discontinue  business  activities 
altogether  or  with  respect  to  controlled 
substance  (by  transferring  such  business 
activities  to  another  person)  shall 
submit  in  person  or  by  registered  or 
certified  mail,  return  receipt  requested, 
to  the  Special  Agent  in  Charge  in  his/ 
her  area',  at  least  14  days  in  advance  of 
the  date  of  the  proposed  transfer  (unless 
the  Special  Agent  in  Charge  waives  this 
time  limitation  in  individual  instances), 
the  following  information: 

(1)  The  name,  address,  registration 
number,  and  authorized  business 
activity  of  the  registrant  discontinuing 
the  business  (registrant-transferor); 

(2)  The  name,  address,  registration 
nimiber.  and  authorized  business 
activity  of  the  person  acquiring  the 
business  (registrant-transferee); 

(3)  Whether  the  business  activities 
will  be  continued  at  the  location 
registered  by  the  person  discontinuing 
business,  or  moved  to  another  location 
(if  the  latter,  the  address  of  the  new 
location  should  be  listed); 

(4)  Whether  the  registrant-transferor 
has  a  quota  to  manufactiue  or  procure 
any  controlled  substance  listed  in 
Schedule  I  or  II  (if  so,  the  basic  class  or 
class  of  the  substance  should  be 
indicated);  and 

(5)  The  date  on  which  the  transfer  of 
controlled  substances  will  occiir. 

(e)  Unless  the  registrant-transferor  is 
informed  by  the  Special  Agent  in 
Charge,  before  the  date  on  which  the 
transfiar  was  stated  to  occur,  that  the 
transfer  may  not  occur,  the  registrant- 
transferor  may  distribute  (without  being 
registered  to  distribute)  controlled 
substances  in  his/her  possession  to  the 
registrant-transfiBree  in  accordance  with 
the  following: 

(1)  On  the  date  of  transfer  of  the 
controlled  substances,  a  complete 
inventory  of  all  controlled  substances 
being  transfeired  shall  be  taken  in 
accordance  with  §1304.11  of  this 
chapter.  This  inventory  shall  serve  as 
the  final  inventory  of  the  registrant- 
transferor  and  the  initial  inventory  of 
the  registrant-transferee,  and  a  copy  of 
the  inventory  shall  be  included  in  the 
records  of  each  person.  It  shall  not  be 
necessary  to  file  a  copy  of  the  inventory 
with  the  Administration  unless 
requested  by  the  Special  Agent  in 
Charge.  Transfers  of  any  substances 
listed  in  Schedule  I  or  n  shall  require 
the  use  of  order  forms  in  accordance 
with  part  1305  of  this  chapter. 


(2)  On  the  date  of  transfer  of  the 
controlled  substances,  all  records 
required  to  be  kept  by  the  registrant- 
transferor  with  reference  to  the 
controlled  substances  being  transferred, 
under  part  1304  of  this  chapter,  shall  be 
transferred  to  the  registrant-transferee. 
Responsibility  for  the  accuracy  of 
records  prior  to  the  date  of  transfiar 
remains  with  the  transferor,  but 
responsibiUty  for  custody  and 
maintenance  shall  be  upon  the 
transferee. 

(3)  In  the  case  of  registrants  required 
to  make  reports  pursuant  to  part  1304  of 
this  chapter,  a  report  marked  "Final" 
will  be  prepared  and  submitted  by  the 
registrant-transferor  showing  the 
disposition  of  all  the  controlled 
substances  for  which  a  report  is 
required;  no  additional  report  will  be 
required  from  him,  if  no  further 
transactions  involving  controlled 
substances  are  consummated  by  him. 
The  initial  report  of  the  registrant- 
transferee  shall  account  for  transactions 
beginning  with  the  day  next  succeeding 
the  date  of  discontinuance  or  transfer  of 
business  by  the  transferor-registrant  and 
the  substances  transferred  to  him  shall 
be  reported  as  receipts  in  his/her  initial 
report. 

5.  Section  1301.75  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f1301.75    Physical  aecurtty  controls  for 
practMoners. 

•  •        •        •        • 

(b)  Controlled  substances  listed  in 
Schedules  D,  m,  IV,  and  V  shall  be 
stored  in  a  seciuely  locked, 
substantially  constructed  cabinet. 
However,  pharmacies  and  institutional 
practitioners  may  disperse  such 
substances  throughout  the  stock  of 
noncontrolled  substances  in  such  a 
manner  as  to  obstruct  the  theft  ch- 
diversion  of  the  controlled  substances. 

•  •        •        •        • 

6.  Section  1301.76  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

f1301.76    Ottter  aecurtty  controia  tor 
practWonars. 

•  •        •        •        • 

(c)  Whenever  the  registrant  distributes 
a  controlled  substance  (without  being 
registered  as  a  distributor,  as  permitted 
in  §  1301.13(e)(1)  and/or  §§  1307.11- 
1307.12)  he/she  shall  comply  with  the 
requirements  imposed  on 
nonpractitioners  in  §  1301.74(a).  (b),  and 
(e). 


§1301.72    [An 

7.  In  21  CFR  1301.72(b)(4)(i)(b) 
remove  the  word  "lay"  and  add.  in  its 
place,  the  word  "lag'. 
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PART  1302— {AMENDED] 

1.  The  authority  citation  for  part  1302 
continues  to  read  as  follows: 

Authority:  21  U.S.C  821.  825.  871(b),  958 
(e). 

2.  Section  1302.02  is  revised  to  read 
as  follows: 

f  1302.02    Deflnttions. 

Any  term  contained  in  this  part  shall 
have  the  definition  set  forth  in  section 
102  of  the  Act  (21  U.S.C.  802)  or  part 
1300  of  this  chapter. 

3.  Section  1302.04  is  revised  to  read 
as  follows: 

f  1302.04    Location  and  size  of  symbol  on 
MmI  and  Iaba4in9. 

The  symbol  shall  be  prominently 
located  on  the  label  or  the  labeling  of 
the  commercial  container  and/ or  the 
panel  of  the  commercial  container 
normally  displayed  to  di.spensers  of  any 
controlled  substance.  The  symbol  on 
labels  shall  be  clear  and  large  enough  to 
afford  easy  identification  of  the 
schedule  of  the  controlled  substance 
upon  inspection  without  removal  from 
the  dispenser's  shelf.  The  symbol  on  all 
other  labeling  shall  be  clear  and  large 
enough  to  afford  prompt  identification 
of  the  controlled  substance  upon 
inspection  of  the  labeling. 

S  1302.06    [namovad] 

4.  Section  1302.05  is  removed. 


5.  Section  1302.06  is  redesignated  as 
§  1302.05  and  revised  to  read  as  follows: 

$1302.06    Etfactlva  datas  of  laballng 
raquirantants. 

All  labels  on  commercial  containers 
of,  and  all  labeling  of,  a  controlled 
substance  which  either  is  transferred  to 
another  schedule  or  is  added  to  any 
schedule  shall  comply  with  the 
requirements  of  §  1302.03,  on  or  before 
the  effective  date  estabUshed  in  the  final 
order  for  the  transfer  or  addition. 

6.  Section  1302.07  is  redesignated  as 
§  1302.06  and  revised  to  read  as  follows: 

$1302.06    Saaling  of  controllad 
subatancaa. 

On  each  bottle,  multiple  dose  vial,  or 
other  commercial  container  of  any 
controlled  substance,  there  shall  be 
securely  affixed  to  the  stopp>er,  cap,  Ud, 
covering,  or  wrapper  or  such  container 
a  seal  to  disclose  upon  inspection  any 
tampering  or  opening  of  the  container. 

7.  Section  1302.08  is  redesignated  as 
§  1302.07  and  revised  to  read  as  follows: 

$  1302.07    Labeling  and  packaging 
raquiramants  for  importad  and  axportad 
subatancaa. 

(a)  The  symbol  requirements  of 
§§  1302.03-1302.05  apply  to  every 
commercial  container  containing,  and  to 
all  labeling  of,  controlled  substances 
imported  into  the  jiuisdiction  of  and/or 
the  customs  territory  of  the  United 
States. 


(b)  The  symbol  requirements  of 

§§  1302.03-1302.05  do  not  apply  to  any 
commercial  containers  containing,  or 
any  labeling  of,  a  controlled  substance 
intended  for  export  from  the  jurisdiction 
of  the  United  States. 

(c)  The  sealing  requirements  of 

§  1302.06  apply  to  every  bottle,  multiple 
dose  vial,  or  other  commercial  container 
of  any  controlled  substance  listed  in 
schedide  I  or  11,  or  any  narcotic 
controlled  substance  Usted  in  schedule 
in  or  rV,  imported  into,  exported  from, 
or  intended  for  export  bom,  the 
jurisdiction  of  and/or  the  customs 
territory  of  the  United  States. 

PART  1303— {AMENDED] 

1.  The  authority  citation  for  part  1303 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  826,  871(b). 

2.  Section  1303.02  is  revised  to  read 
as  follows: 

$1303.02    Dafinitlona. 

Any  term  contained  in  this  part  shall 
have  the  definition  set  forth  in  section 
102  of  the  Act  (21  U.S.C.  802)  or  part 
1300  of  this  chapter. 

3.  In  addition  to  the  amendments  set 
forth  above,  DEA  is  amending  each 
section  indicated  in  the  left  column  by 
removing  the  words  indicated  in  the 
middle  coliunn  and  adding  the  words  in 
the  right  column: 


Section 


1303.12(b)  .... 
1303.12(b)  .... 
1303.12(d)  .... 
1303.12(e)(1) 
1303.12(e)(3) 
1303.21(a) 


1303.22,  introductory  text 
1303.22.  introductory  text 

1303.26 

1303.27 

1303.32(b)  

1303-35(8) 


Remove 


(or  BNO)  each  piaca  it  appears 

Drug  Controi  Section 

Dmg  ControJ  Section 

sutisanca  

1301 .22(b)  

1301.45  and  1301.46  

(or  BNO)  each  place  it  appears 

Drug  Control  Section  

1301.45  or  1301.46  

Drug  Control  Section „ 

1301.45  or  1301.46  

aggregrata  


Add 


Drug  &  Chemical  Evaluation  Section. 

Drug  &  Chemical  Evaluation  Section. 

sut>stance. . 

1301.13. 

1301.36. 

Drug  &  Chemical  Evaluation  Section. 

1301.36. 

Drug  &  Chemical  Evaluation  Section. 

1301.36. 

aggregate. 


PART  1304-{AMENDED] 

1.  The  authority  citation  for  part  1304 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C  821,  827.  871(b). 
958(e),  965,  unless  othenndse  noted. 

2.  Section  1304.02  is  revised  to  read 
as  follows: 

$1304.02    DaflnWona. 

Any  term  contained  in  this  part  shall 
have  the  definition  set  forth  in  section 
102  of  the  Act  (21  U.S.C.  802)  or  part 
1300  of  this  chapter. 


3.  Section  1304.03  is  amended  by 
removing  paragraphs  (g)  and  (h),  and 
revising  paragraph  (f)  to  read  as  follows: 

$1304.03    Psrsona  rsquiiad  to  kaap 
racorda  and  fHa  rsporta. 

*        •        •        •        • 

(f)  Registered  persons  using  any 
controlled  substances  while  conducting 
preclinical  research,  in  teaching  at  a 
registered  estabfishment  which 
maintains  records  with  respect  to  such 
substances  or  conducting  research  in 
conformity  with  an  exemption  granted 
under  section  505(i)  m  512(j)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 


(21  U.S.C.  355(i)  or  360b(j})  at  a 
registered  establishment  which 
maintains  records  in  accordance  with 
either  of  those  sections,  are  not  required 
to  keep  records  if  he/she  notifies  the 
Administration  of  the  name,  address, 
and  registration  number  of  the 
establishment  maintaining  such  records. 
This  notification  shall  be  given  at  the 
time  the  person  applies  for  registration 
or  reregistration  and  shall  be  made  in 
the  form  of  an  attachment  to  the 
appUcation,  which  shall  be  filed  with 
the  appUcation. 

4.  Section  1304.04  is  amended  by 
removing  "excuted"  in  paragraph  (a). 


introductory  text,  and  by  adding 
"executed"  in  its  place  and  by  revising 
paragraphs  (e)  and  (h)  to  read  as  follows: 

$  1 304.04    Malntananca  of  racorda  and 
invantortas. 

•  •        •        •        •  • 

(e)  All  central  recordkeeping  permits 
previously  issued  by  the  Administration 
expired  September  30, 1980. 

*  •        •        »        • 

(h)  Each  registered  pharmacy  shall 
maintain  the  inventories  and  records  of 
controlled  substances  as  follows: 

(1)  Inventories  and  records  of  all 
controlled  substances  listed  in 
Schedules  I  and  n  shall  be  maintained 
separately  from  all  other  records  of  the 
pharmacy,  and  prescriptions  for  such 
substances  shall  be  maintained  in  a 
separate  prescription  file;  and 

(2)  Inventories  and  records  of 
controlled  substances  listed  in 
Schedules  ID,  IV,  and  V  shall  be 
maintained  either  separately  from  all 
other  records  of  the  pharmacy  or  in  such 
form  that  the  information  required  is 
readily  retrievable  frx)m  ordinary 
business  records  of  the  pharmacy,  and 
prescriptions  for  such  substances  shall 
be  maintained  either  in  a  separate 
prescription  file  for  controlled 
substances  listed  in  Schedules  m.  IV, 
and  V  only  or  in  such  form  that  they  are 
readily  retrievable  frxim  the  other 
prescription  records  of  the  pharmacy. 
Prescriptions  will  be  deemed  readily 
retrievable  if,  at  the  time  they  are 
initially  filed,  the  face  of  the 
prescription  is  stamped  in  red  ink  in  the 
lower  right  comer  with  the  letter  "C"  no 
less  than  1  inch  high  and  filed  either  in 
the  prescription  file  for  controlled 
substances  Hsted  in  Schedules  I  and  II 
or  in  the  usual  consecutively  numbered 
prescription  file  for  non-controlled 
substances.  However,  if  a  pharmacy 
employs  an  ADF  system  or  other 
electronic  recordkeeping  system  for 
prescriptions  which  permits 
identification  by  prescription  number 
and  retrieval  of  original  documents  by 
prescriber's  name,  patient's  name,  drug 
dispensed,  and  date  filled,  then  the 
requirement  to  mark  the  hard  copy 
prescription  with  a  red  "C"  is  waived. 

5.  Section  1304.11  is  revised  to  read 
as  follows: 

$  1304.1 1    Invisntory  rsqulramanta. 
(a)  General  requirements.  Each 
inventory  shall  contain  a  complete  and 
accurate  record  of  all  controlled 
substances  on  hand  on  the  date  the 
inventory  is  taken,  and  shall  be 
maintained  in  written,  typewritten,  or 
printed  form  at  the  registered  location. 
An  inventory  taken  by  use  of  an  oral 
recording  device  must  be  promptly 


transcribed.  Controlled  substances  shall 
be  deemed  to  be  "on  hand"  if  they  are 
in  the  possession  of  or  under  the  control 
of  the  registrant,  including  substances 
returned  by  a  customer,  ordered  by  a 
customer  but  not  yet  invoiced,  stored  in 
a  warehouse  on  behalf  of  the  registrant, 
and  substances  in  the  possession  of 
einployees  of  the  registrant  and 
intended  for  distribution  as 
complimentary  samples.  A  separate 
inventory  shall  be  made  fc»-  each 
registered  location  and  each 
independent  activity  registered,  except 
as  provided  in  paragraph  (e)(4)  of  this 
section.  In  the  event  controlled 
substances  in  the  possession  or  under 
the  control  of  the  registrant  are  stored  at 
a  location  for  which  he/she  is  not 
registered,  the  substances  shall  be 
included  in  the  inventory  of  the 
registered  location  to  which  they  are 
subject  to  control  or  to  which  the  person 
possessing  the  substance  is  responsible. 
The  inventory  may  be  taken  either  as  of 
opening  of  business  or  as  of  the  close  of 
business  on  the  inventory  date  and  it 
shall  be  indicated  on  the  inventory. 

(b)  Initial  inventory  date.  Every 
person  required  to  keep  records  shall 
take  an  inventory  of  all  stocks  of 
controlled  substances  on  hand  on  the 
date  he/she  first  engages  in  the 
manufacture,  distribution,  or  dispensing 
of  controlled  substances,  in  accordance 
with  paragraph  (e)  of  this  section  as 
applicable.  In  the  event  a  person 
commences  business  with  no  controlled 
substances  on  hand,  he/she  shall  record 
this  fact  as  the  initial  inventory. 

(c)  Biennial  inventory  date.  After  the 
initial  inventory  is  taken,  the  registrant 
shall  take  a  new  inventory  of  all  stocks 
of  controlled  substances  on  hand  at  least 
every  two  years.  The  biermial  inventory 
may  be  taken  on  any  date  which  is 
within  two  years  of  the  previous 
bieimial  inventory  date. 

(d)  Inventory  date  for  newly 
controlled  substances.  On  the  effective 
date  of  a  rule  by  the  Administrator 
pursuant  to  §§1308.45, 1308.46,  or 
1308.47  of  this  chapter  adding  a 
substance  to  any  schedule  of  controlled 
substances,  which  substance  was, 
immediately  prior  to  that  date,  not  listed 
on  any  such  schedule,  every  registrant 
required  to  keep  records  who  possesses 
that  substance  shall  take  an  inventory  of 
all  stocks  of  the  substance  on  hand. 
Thereafter,  such  substance  shall  be 
included  in  each  inventory  made  by  the 
registrant  pursuant  to  paragraph  (c)  of 
this  section. 

(e)  Inventories  of  manufacturers, 
distributors,  dispensers,  researchers, 
importers,  exporters  and  chemical 
analysts.  Each  person  registered  or 
authorized  (by  §  1301.13  or  §§  1307.11- 


1307.13  of  this  chapter)  to  manufacture, 
distribute,  dispense,  import,  export, 
conduct  research  or  chemical  analysis 
with  controlled  substances  and  required 
to  keep  records  pursuant  to  §  1304.03 
shall  include  in  the  inventory  the 
information  listed  below. 

(1)  Inventories  of  manufacturers.  Each 
person  registered  or  authorized  to 
manufacture  controlled  substances  shall 
include  the  following  information  in  the 
inventory: 

(i)  For  each  controlled  substance  in 
bulk  form  to  be  used  in  (or  capable  of 
use  in)  the  manufacture  of  the  same  or 
other  controlled  or  non-controlled 
substances  in  finished  form,  the 
inventory  shall  include: 

(A)  The  name  of  the  substance  and 

(B)  The  total  quantity  of  the  substance 
to  the  nearest  metric  unit  weight  % 
consistent  with  unit  size. 

(ii)  For  each  controlled  substance  in 
the  process  of  manufacture  on  the 
inventory  date,  the  inventory  shall 
include: 

(A)  The  name  of  the  substance; 

(B)  The  quantity  of  the  substance  in 
each  batch  and/or  stage  of  manufacture, 
identified  by  the  batch  number  or  other 
appropriate  identifying  number;  and 

(C)  The  physical  form  which  the 
substance  is  to  take  upon  completion  of 
the  manufacturing  process  (e.g., 
granulations,  tablets,  capsules,  or 
solutions),  identified  by  the  batch 
niunber  or  other  appropriate  identifying 
number,  and  if  possible  the  finished 
form  of  the  substance  (e.g.,  10-milligram 
tablet  or  10-milligram  concentration  per 
fluid  ounce  or  milliliter)  and  the 
number  or  volume  thereof. 

(iii)  For  each  controlled  substance  in 
finished  form  the  inventory  shall 
include: 

(A)  The  name  of  the  substance; 

(B)  Each  finished  form  of  the 
substance  (e.g.,  10-milligram  tablet  or 
10-milligram  concentration  per  fluid 
ounce  or  milfiliter); 

(C)  The  number  of  units  or  volume  of 
each  finished  form  in  each  commercial 
container  (e.g.,  100-tablet  bottle  or  3- 
milliUter  vial);  and 

(D)  The  number  of  commercial 
containers  of  each  such  finished  form 
(e.g.  four  100-tablet  bottles  or  six  3- 
milUliter  vials). 

(iv)  For  each  ccmtroUed  substance  not 
included  in  paragraphs  (e)(1)  (i).  (ii)  or 
(iii)  of  this  section  (e.g.,  damaged, 
defective  or  impure  substances  awaiting 
disposal,  substances  held  for  quality 
control  purposes,  or  substances 
maintained  for  extemporaneous 
compoundings)  the  inventories  shall 
include: 

(A)  The  name  of  the  substance; 

(B)  The  total  quantity  of  the  substance 
to  the  nearest  metric  unit  weight  or  the 
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total  number  of  units  of  finished  form; 
and 

(C)  The  reason  for  the  substance  being 
maintained  by  the  registrant  and 
whether  such  substance  is  cap>abie  of 
use  in  the  manufacture  of  any  controlled 
substance  in  Rnished  form. 

(2)  Inventories  of  distributors.  Each 
person  registered  or  authorized  to 
distribute  controlled  substances  shall 
include  in  the  inventory  the  same 
information  required  of  manufacturers 
pursuant  to  paragraphs  (e)(1)  (iii)  and 
(iv)  of  this  section. 

(3)  Inventories  of  dispensers  and 
researchers.  Each  person  registered  or 
authorized  to  dispense  or  conduct 
research  with  controlled  substances 
shall  include  in  the  inventory  the  same 
information  required  of  manufacturers 
pursuant  to  paragraphs  (e)(1)  (iii)  and 
(iv)  of  this  section.  In  determining  the 
number  of  units  of  each  finished  form 
of  a  controlled  substance  in  a 
commercial  container  which  has  been 
opened,  the  dispenser  shall  do  as 
follows: 

(i)  If  the  substance  is  listed  in 
Schedule  I  or  Q,  make  an  exact  coimt  or 
measure  of  the  contents,  or 

(ii)  If  the  substance  is  listed  in 
Schedule  m,  FV  or  V.  make  an  estimated 
count  or  measure  of  the  contents,  unless 
the  container  holds  more  than  1,000 
tablets  or  capsules  in  which  case  he/she 
must  make  an  exact  count  of  the 
contents. 

(4)  Inventories  of  importers  and 
exporters.  Each  person  registered  or 
authorized  to  import  or  export 
controlled  substances  shall  include  in 
the  inventory  the  same  information 
required  of  manufacturers  pursuant  to 
paragraphs  (e)(1)  (iii)  and  (iv)  of  this 
section.  Each  such  person  who  is  also 
registered  as  a  manufacturer  or  as  a 
distributor  shall  include  in  his/her 
inventory  as  an  importer  or  exporter 
only  those  stocks  of  controlled 
substances  that  are  actually  separated 
from  his  stocks  as  a  manufacturer  or  as 
a  distributor  (e.g.,  in  transit  or  in  storage 
for  shipment). 

(5)  Inventories  of  chemical  analysts. 
Each  person  registered  or  authorized  to 
conduct  chemical  analysis  with 
controlled  substances  shall  include  in 
his  inventory  the  same  information 
required  of  manufacturers  pursiiant  to 
paragraphs  (e)(1)  (iii)  and  (iv)  of  this 
section  as  to  substances  which  have 
been  manufactured,  imported,  or 
received  by  such  person.  If  less  than  1 
kilogram  of  any  controlled  substance 
(other  than  a  hallucinogenic  controlled 
substance  Usted  in  Schedule  I),  or  less 
than  20  grams  of  a  hallucinogenic 
substance  listed  in  Schedule  I  (other 
than  lysergic  acid  diethylamide),  or  less 


than  0.5  gram  of  lysergic  add 
diethylamide,  is  on  hand  at  the  time  of 
inventory,  that  substance  need  not  be 
included  in  the  inventory.  Laboratories 
of  the  Administration  may  possess  up  to 
150  grams  of  any  hallucinogenic 
substance  in  Schedule  I  without  regard 
to  a  need  for  an  inventory  of  those 
substances.  No  inventory  is  required  of 
known  or  suspected  controlled 
substances  received  as  evidentiary 
materials  for  analysis. 

H  1304.12-1304.19    [Removed] 

6.  Sections  1304.12. 1304.13. 1304.14. 
1304.15. 1304.16. 1304.17. 1304.18  and 
1304.19  are  removed. 

7.  Section  1304.21  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

f  1304.21    Qeneral  requirements  for 
continuing  records. 

(a)  Every  registrant  required  to  keep 
records  pursuant  to  §  1304.03  shall 
maintain  on  a  cvurent  basis  a  complete 
and  accurate  record  of  each  such 
substance  manufactured,  imported, 
received,  sold,  delivered,  exported,  or 
otherwise  disposed  of  by  him/her, 
except  that  no  registrant  shall  be 
required  to  maintain  a  perpetual 
inventory. 

(b)*  *  • 

(c)  Separate  records  shall  be 
maintained  by  a  registrant  for  each 
independent  activity  for  which  he/she  is 
registered,  except  as  provided  in 
§  1304.22(d). 


8.  Section  1304.22  is  revised  to  read 
as  follows: 

f  1 304.22    Records  for  manufacturers, 
dtotrllxitofs,  dispensers,  rssesrchrs, 
Importars  and  exportsrs. 

Each  person  registered  or  authorized 
(by  S  1301.13(e)  or  S§  1307.11-1307.13 
of  this  chapter)  to  manufacture, 
distribute,  dispense,  import,  export  or 
conduct  research  with  controlled 
substances  shall  maintain  records  with 
the  information  listed  below. 

(a)  Records  for  manufacturers.  Each 
person  registered  or  authorized  to 
manufacture  controlled  substances  shall 
maintain  records  with  the  following 
information: 

(1)  For  each  controlled  substance  in 
bulk  form  to  be  used  in.  or  capable  of 
use  in.  or  being  used  in.  the 
manufectiu^  of  the  same  or  other 
controlled  or  noncontroUed  substances 
in  finished  form, 

(i)  The  name  of  the  substance; 

(ii)  The  quantity  manufactiired  in 
bulk  form  by  the  registrant,  including 
the  date,  quantity  and  batch  or  other 
identifying  number  of  each  batch 
manufactured; 


(iii)  The  quantity  received  from  other 
persons,  including  the  date  and  quantity 
of  each  receipt  and  the  name,  address, 
and  registration  number  of  the  other 
person  from  whom  the  substance  was 
received; 

(iv)  The  quantity  imported  directly  by 
the  registrant  (under  a  registration  as  an 
importer)  for  use  in  manufacture  by 
him/her,  including  the  date,  quantity, 
and  import  permit  or  declaration 
number  for  each  importation; 

(v)  The  quantity  used  to  manufacture 
the  same  substance  in  finished  form, 
including: 

(A)  The  date  and  batch  or  other 
identifying  number  of  each 
manufacture; 

(B)  The  quantity  used  in  the 
manufacture; 

(C)  The  finished  form  (e.g.,  10- 
milligram  tablets  or  lO-milUgram 
concentration  per  fluid  ounce  or 
milUliter); 

(D)  The  number  of  units  of  finished 
form  manufactured; 

(E)  The  quantity  used  in  quahty 
control; 

(F)  The  quantity  lost  during 
manufactiiring  and  the  causes  therefore, 
if  known; 

(G)  The  total  quantity  of  the  substance 
contained  in  the  finished  form; 

(H)  The  theoretical  and  actual  yields; 
and 

(I)  Such  other  information  as  is 
necessary  to  account  for  all  controlled 
substances  used  in  the  manufacturing 
process; 

(vi)  The  quantity  used  to  manufacture 
other  controlled  and  noncontroUed 
substances,  including  the  name  of  each 
substance  manufactiued  and  the 
information  required  in  paragraph 
(a)(l)(v)  of  this  section; 

(vii)  The  quantity  distributed  in  bulk 
form  to  other  persons,  including  the 
date  and  quantity  of  each  distribution 
and  the  name,  address,  and  registration 
number  of  each  person  to  whom  a 
distribution  was  made; 

(viii)  The  quantity  exi>orted  directly 
by  the  registrant  (under  a  registration  as 
an  exporter),  including  the  date, 
quantity,  and  export  permit  or 
declaration  number  of  each  exportation; 

(ix)  The  quantity  distributed  or 
disposed  of  in  any  other  manner  by  the 
registrant  (e.g.,  by  distribution  of 
complimentary  samples  or  by 
destruction),  including  the  date  and 
manner  of  distribution  or  disposal,  the 
name,  address,  and  registration  number 
of  the  p>erson  to  whom  distributed,  and 
the  quantity  distributed  or  disposed; 
and 

(x)  The  originals  of  all  written 
certifications  of  available  procurement 
quotas  submitted  by  other  persons  (as 
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required  by  §  1303.12(0  of  this  chapter) 
relating  to  each  order  requiring  the 
distribution  of  a  basic  class  of  controlled 
substance  listed  in  Schedule  I  or  D. 

(2)  For  each  controlled  substance  in 
finished  form, 

(i)  The  name  of  the  substance; 

(ii)  Each  finished  form  (e.g.,  10- 
milligram  tablet  or  10-milhgram 
concentration  per  fluid  ounce  or 
milliliter)  and  the  number  of  units  or 
volume  of  finished  form  in  each 
commercial  container  (e.g..  100-tablet 
bottle  or  3-miniliter  vial); 

(iii)  The  number  of  containers  of  each 
such  commercial  finished  form 
manufactured  from  bulk  form  by  the 
registrant,  including  the  information 
required  pursuant  to  paragraph  (a)(l)(v) 
of  this  section; 

(iv)  The  nimiber  of  units  of  finished 
forms  and/or  commercial  containers 
acquired  from  other  persons,  including 
the  date  of  and  number  of  units  and/or 
commercial  containere  in  each 
acquisition  to  inventory  and  the  name, 
address,  and  registration  number  of  the 
person  from  whom  the  units  were 
acquired; 

(v)  The  number  of  units  of  finished 
forms  and/or  commercial  containers 
imported  directly  by  the  person  (under 
a  registration  or  authorization  to 
import),  including  the  date  of.  the 
niunber  of  units  and/ or  commercial 
containers  in.  and  the  import  permit  or 
declaration  number  for.  each 
importation; 

(vi)  The  number  of  units  and/or 
commercial  containers  manufactured  by 
the  registrant  from  units  in  finished 
form  received  from  others  or  imported, 
including: 

(A)  The  date  and  batch  or  other 
identifying  number  of  each 
manufacture; 

(B)  The  operation  performed  (e.g.. 
repackaging  or  relabeling); 

(C)  The  number  of  units  of  finished 
form  used  in  the  manufacture,  the 
number  manufactured  and  the  number 
lost  during  manufacture,  with  the 
causes  for  such  losses,  if  known;  and 

(D)  Such  other  information  as  is 
necessary  to  account  for  all  controlled 
substances  used  in  the  manufacturing 
process; 

(vii)  The  number  of  commercial 
containers  distributed  to  other  persons, 
including  the  date  of  and  number  of 
containers  in  each  reduction  from 
inventory,  and  the  name,  address,  and 
registration  number  of  the  person  to 
whom  the  containers  were  distributed; 
(viii)  The  number  of  commercial 
containers  exported  directly  by  the 
registrant  (under  a  registration  as  an 
exporter),  including  the  date,  number  of 
containers  and  export  permit  or 


declaration  number  for  each 
exportation;  and 

(ix)  The  number  of  imits  of  finished 
forms  and/or  commercial  containers 
distributed  or  disposed  of  in  any  other 
manner  by  the  registrant  (e.g..  by 
distribution  of  complimentary  samples 
or  by  destruction),  including  the  date 
and  manner  of  distribution  or  disposal, 
the  name,  address,  and  registration 
number  of  the  person  to  whom 
distributed,  and  the  quantity  in  finished 
form  distributed  or  disposed. 

(b)  Records  for  distributors.  Each 
person  registered  or  authorized  to 
distribute  controlled  substances  shall 
maintain  records  with  the  same 
information  required  of  manufacturers 
pursuant  to  paragraphs  (a)(2)  (i),  (ii), 
(iv),  (v),  (vii),  (viii)  and  (ix)  of  this 
section. 

(c)  Records  for  dispensers  and 
researchers.  Each  person  registered  or 
authorized  to  dispense  or  conduct 
research  with  controlled  substances 
shall  maintain  records  with  the  same 
infcmnation  required  of  manufactiu«re 
puiTsuant  to  paragraph  (a)(2)  (i),  (ii).  (iv). 
(vii),  and  (ix)  of  this  section.  In  addition, 
records  shall  be  maintained  of  the 
niunber  of  units  or  voluime  of  such 
finished  form  dispensed,  including  the 
name  and  address  of  the  person  to 
whom  it  was  dispensed,  the  date  of 
dispensing,  the  nimiber  of  units  or 
volume  dispensed,  and  the  written  or 
typewritten  name  or  initials  of  the 
individual  who  dispensed  or 
administered  the  substance  on  behalf  of 
the  dispenser. 

(d)  Records  for  importers  and 
exporters.  Each  person  registered  or 
authorized  to  import  or  export 
controlled  substances  shall  maintain 
records  with  the  same  information 
required  of  manufacturers  pursuant  to 
paragraphs  (a)(2)  (i).  (iv).  (v)  and  (vii)  of 
this  section.  In  addition,  the  quantity 
disposed  of  in  any  other  manner  by  the 
registrant  (except  quantities  used  in 
manufactiuing  by  an  imfwjrter  under  a 
registration  as  a  manufacturer),  which 
quantities  are  to  be  recorded  pursitant  to 
paragraphs  (a)(1)  (iv)  and  (v)  of  this 
section;  and  the  quantity  (or  number  of 
units  or  volume  in  finished  form) 
exported,  including  the  date,  quantity 
(or  niunber  of  units  or  volume),  and  the 
export  permit  or  declaration  number  for 
each  exportation,  but  excluding  all 
quantities  (and  number  of  units  and 
volumes)  mtoufactured  by  an  exporter 
under  a  registration  as  a  manufacturer, 
which  quantities  (and  numbers  of  units 
and  volumes)  are  to  be  recorded 
pursuant  to  paragraphs  (a)(l)(xiii)  or 
(a)(2)(xiii)  of  this  section. 


f  1304.23-1304.26    [Removed] 

9.  Sections  1304.23  through  1304.26 
are  removed. 

11304.27  [Redesignatsd  as  1 1304.23] 

10.  Section  1304.27  is  redesignated  as 
§1304.23. 

11304.28  [Redesignated  as  §1304.24  and 
amsndsd] 

11.  Section  1304.28  is  redesignated  as 
§  1304.24  and  reference  in  §  1304.28(b) 
to  "%  1304.24"  is  revised  to  read 

"§  1304.22".  and  in  paragraph  (d).  the 
words  "part  1401  of  this  title"  are 
revised  to  read  "42  CFR  Part  2." 

f1304.29    [Redaslgnalsd  as  §  1304.25) 

12.  Section  1304.29  is  redesignated  as 
§1304.25. 

13.  Section  1304.31  is  revised  to  read 
as  follows: 

f  1304.31    Reports  from  manufacturers 
Importing  narcotic  raw  matartaL 

(a)  Every  manufacturer  which  imports 
or  manufactures  from  narcotic  raw 
material  (opium,  poppy  straw,  and 
concentrate  of  poppy  straw)  shall 
submit  information  which  accounts  for 
the  importation  and  for  all 
manufacturing  operations  performed 
between  importation  and  the  production 
in  bulk  or  finished  marketable  products, 
standardized  in  accordance  widi  the 
U.S.  Pharmacopeia,  National  Formulary 
or  other  recognized  medical  standards. 
Reports  shall  be  signed  by  the 
authorized  official  and  submitted 
quarterly  on  company  letterhead  to  the 
Drug  Enforcement  Administration.  Drug 
and  Chemical  Evaluation  Section. 
Washington.  D.C.  20537,  on  or  before 
the  15th  day  of  the  month  immediately 
following  the  period  for  which  it  is 
submitted. 

(b)  The  following  information  shall  be 
submitted  for  each  type  of  narcotic  raw 
material  (quantities  are  expressed  as 
grams  of  anhydrous  morphine  alkaloid): 

(1)  Beginning  inventory; 

(2)  Gains  on  reweighing; 

(3)  Imports; 

(4)  Other  receipts; 

(5)  Quantity  put  into  process; 

(6)  Losses  on  reweighing; 

(7)  Other  dispositions  and 

(8)  Ending  inventory. 

(c)  The  following  information  shall  be 
submitted  for  each  narcotic  raw  material 
derivative  including  morphine,  codeine, 
thebaine,  oxycodone,  hydrocodone, 
medicinal  opium,  manufacturing 
opium,  crude  alkaloids  and  other 
derivatives  (quantities  are  expressed  as 
grams  of  anhydrous  base  or  anhydrous 
morphine  alkaloid  for  manufacturing 
opium  and  medicinal  opium): 

(1)  Beginning  inventory; 

(2)  Gains  on  reweighing; 
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(3)  Quantity  extracted  firom  narcotic 
raw  material; 

(4)  Quantity  produced/manufactured/ 
synthesized; 

(5)  Quantity  sold; 

(6)  Quantity  returned  to  conversion 
processes  for  reworking; 

(7)  Quantity  used  for  conversion; 

(8)  Quantity  placed  in  process; 

(9)  Other  dispositions; 

(10)  Losses  on  reweighing  and 

(11)  Ending  inventory. 

(d)  The  following  information  shall  be 
submitted  for  importation  of  each 
narcotic  raw  material: 

(1)  Import  permit  number; 

(2)  Date  shipment  arrived  at  the 
United  States  port  of  entry; 

(3)  Actual  quantity  shipped; 

(4)  Assay  (percent)  of  morphine, 
codeine  and  thebaine  and 

(5)  Quantity  shipped,  expressed  as 
anhydrous  morphine  alkaloid. 

(e)  Upon  importation  of  crude  opium, 
samples  will  be  selected  and  assays 
made  by  the  importing  manufacturer  in 
the  manner  and  according  to  the  method 
specified  in  the  U.S.  Pharmacopoeia. 
Where  final  assay  data  is  not 
determined  at  the  time  of  rendering 
report,  the  report  shall  be  made  on  the 
basis  of  the  best  data  available,  subject 
to  adjustment,  and  the  necessary 
adjusting  entries  shall  be  made  on  the 
next  report. 

(f)  Where  factory  procedure  is  such 
that  partial  withdrawals  of  opium  are 
made  from  individual  containers,  there 
shall  be  attached  to  each  container  a 
stock  record  card  on  which  shall  be  kept 
a  complete  record  of  all  withdrawals 
therefrom. 

(g)  All  in-process  inventories  should 
be  expressed  in  terms  of  end-products 
and  not  precursors.  Once  precursor 
material  has  been  changed  or  placed 
into  process  for  the  manufacture  of  a 
specified  end-product,  it  must  no  longer 
be  accounted  for  as  precursor  stocks 
available  for  conversion  or  use,  but 
rather  as  end-product  in-process 
inventories. 

14.  Section  1304.32  is  revised  to  read 
as  follows: 

f  1304.32    Reports  of  manufacturers 
Importing"  coca  leaves. 

(a)  Every  manufacturer  importing  or 
manufacturing  from  raw  coca  leaves 
shall  submit  information  accounting  for 
the  importation  and  for  all 
manufacturing  operations  performed 
between  the  importation  and  the 
manufacture  of  bulk  or  finished 
products  standardized  in  accordance 
with  U.S.  Pharmacopoeia,  National 
Formulary,  or  other  recognized 
standards.  The  reports  shall  be 
submitted  quarterly  on  company 


letterhead  to  the  Drug  Enforcement 
Administration,  Drug  and  Chemical 
Evaluation  Section,  Washington,  DC 
20537,  on  or  before  the  15th  day  of  the 
month  immediately  following  the 
period  for  which  it  is  submitted. 

(b)  The  following  information  shall  be 
submitted  for  raw  coca  leaf,  ecgonine, 
ecgonine  for  conversion  or  further 
manufacture,  benzoylecgonine, 
manufactiuing  coca  extracts  (list  for 
tinctures  and  extracts;  and  others 
separately),  other  crude  alkaloids  and 
other  derivatives  (quantities  should  be 
reported  as  grams  of  actual  quantity 
involved  and  the  cocaine  alkaloid 
content  or  equivalency): 

(1)  Beginning  inventory; 

(2)  Imports; 

(3)  Gains  on  reweighing; 

(4)  Quantity  purchased; 

(5)  Quantity  produced; 

(6)  Other  receipts; 

(7)  Quantity  retiuned  to  processes  for 
reworking; 

(8)  Material  used  in  purification  for 
sale; 

(9)  Material  used  for  manufacture  or 
production; 

(10)  Losses  on  reweighing; 

(11)  Material  used  for  conversion; 

(12)  Other  dispositions  and 

(13)  Ending  inventory. 

(c)  The  following  information  shall  be 
submitted  for  importation  of  coca 
leaves: 

(1)  Import  permit  ntmiber; 

(2)  Date  the  shipment  arrived  at  the 
United  States  port  of  entry; 

(3)  Actual  quantity  shipped; 

(4)  Assay  (percent)  of  cocaine  alkaloid 
and 

(5)  Total  cocaine  alkaloid  content. 

(d)  Upon  importation  of  coca  leaves, 
samples  will  be  selected  and  assays 
made  by  the  importing  manufacturer  in 
accordance  with  recognized  chemical 
procedures.  These  assays  shall  form  the 
basis  of  accounting  for  such  coca  leaves, 
which  shall  be  accounted  for  in  terms  of 
their  cocaine  alkaloid  content  or 
equivalency  or  their  total  anhydrous 
coca  alkaloid  content.  Where  final  assay 
data  is  not  determined  at  the  time  of 
submission,  the  report  shall  be  made  on 
the  basis  of  the  best  data  available, 
subject  to  adjustment,  and  the  necessary 
adjusting  entries  shall  be  made  on  the 
next  report. 

(e)  Where  factory  procedure  is  such 
that  partial  withdrawals  of  medicinal 
coca  leaves  are  made  fit)m  individual 
containers,  there  shall  be  attached  to  the 
container  a  stock  record  card  on  which 
shall  be  kept  a  complete  record  of 
withdrawals  therefrom. 

(f)  All  in-process  inventories  should 
be  expressed  in  terms  of  end-products 
and  not  precursors.  Once  precursor 


material  has  been  changed  or  placed 
into  process  for  the  manufacture  of  a 
specified  end-product,  it  must  no  longer 
be  accounted  for  as  precursor  stocks 
available  for  conversion  or  use,  but 
rather  as  end-product  in-process 
inventories. 

§1304.33    [Removed] 

15.  Section  1304.33  is  removed. 

$1304.34    [Redesignated  as  §1304.33  and 
revianwes] 

16.  Section  1304.34  is  redesignated  as 
§  1304.33  and  revised  to  read  as  follows: 

§1304.33    Reports  to  ARCOS. 

(a)  Reports  generally.  All  reports 
required  by  this  section  shall  be  filed 
with  the  ARCOS  Unit,  PO  28293, 
Central  Station,  Washington,  DC  20005 
on  DEA  Form  333,  or  on  media  which 
contains  the  data  required  by  DEA  Form 
333  and  which  is  acceptable  to  the 
ARCOS  Unit. 

(b)  Frequency  of  reports.  Acquisition/ 
Distribution  transaction  reports  shall  be 
filed  every  quarter  not  later  than  the 
15th  day  of  the  month  succeeding  the 
quarter  for  which  it  is  submitted;  except 
that  a  registrant  may  be  given 
permission  to  file  more  frequently  (but 
not  more  frequently  than  monthly), 
depending  on  the  number  of 
transactions  being  reported  each  time  by 
that  registrant.  Inventories  shall  provide 
data  on  the  stocks  of  each  reported 
controlled  substance  on  hand  as  of  the 
close  of  business  on  December  31  of 
each  year,  indicating  whether  the 
substance  is  in  storage  or  in  process  of 
manufacturing.  These  reports  shall  be 
filed  not  later  than  January  15  of  the 
following  year.  Manufacturing 
transaction  reports  shall  be  filed 
annually  for  each  calendar  year  not  later 
than  January  15  of  the  following  year, 
except  that  a  registrant  may  be  given 
permission  to  file  more  frequently  (but 
not  more  frequently  than  quarterly). 

(c)  Persons  reporting.  For  controlled 
substances  in  Schedules  I,  II  or  narcotic 
controlled  substances  in  Schedule  HI, 
each  person  who  is  registered  to 
manufacture  in  bulk  or  dosage  form,  or 
to  package,  repackage,  label  or  relabel, 
and  each  jjerson  who  is  registered  to 
distribute  shall  report  acquisition/ 
distribution  transactions.  In  addition  to 
reporting  acquisition/distribution 
transactions,  each  person  who  is 
registered  to  manufacture  controlled 
substances  in  bulk  or  dosage  form  shall 
report  manufacturing  transactions  on 
controlled  substances  in  Schedules  I 
and  n,  each  narcotic  controlled 
substance  listed  in  Schedules  III,  FV, 
and  V,  and  on  each  psychotropic 
controlled  substance  listed  in  Schedules 


Federal  Register  /  Vol.  62.  No.  56  /  Monday,  March  24,  1997  /  Rules  and  Regulations        13963 


in  and  ly  as  identified  in  paragraph  (d) 
of  this  section. 

(d)  Substances  covered.  (1) 
Manufactiuing  and  acquisition/ 
distribution  transaction  reports  shall 
include  data  on  each  controlled 
substance  Usted  in  Schedules  I  and  II 
and  on  each  narcotic  controlled 
substance  listed  in  Schedule  III  (but  not 
on  any  material,  compound,  mixture  or 
preparation  containing  a  quantity  of  a 
substance  having  a  stimulant  effect  on 
the  central  nervous  system,  which 
material,  com|)ound,  mixture  or 
preparation  is  listed  in  Schedule  in  or 
on  any  narcotic  controlled  substance 
listed  in  Schedule  V).  Additionally, 
reports  on  manufactiuing  transactions 
shall  include  the  following  psychotropic 
controlled  substances  listed  in 
Schedules  III  and  IV: 

(i)  Schedule  III 

(A)  Benzphetamine; 

(B)  Cyclobarbital; 

(C)  Methyprylon;  and 

(D)  Phendunetrazine. 
(ii)  Schedule  IV 

(A)  Barbital; 

(B)  Diethylpropion  (Amfepramone); 

(C)  Ethchlorvynol; 

(D)  Ethinamate; 

(E)  Lefetamine  (SPA); 

(F)  Mazindol; 

(G)  Meprobamate;  ' 

(H)  Methylphenobarbital; 

(1)  Phenobfljbital; 

(J)  Phentermine;  and 
(K)  Pipradrol. 

(2)  Data  shall  be  presented  in  such  a 
manner  as  to  identify  the  particidar 
form,  strength,  and  trade  name,  if  any, 
of  the  product  containing  the  controlled 
substance  for  which  the  report  is  being 
made.  For  this  purpose,  persons  filing 
reports  shall  utilize  the  National  Drug 
Code  Number  assigned  to  the  product 
under  the  National  Drug  Code  System  of 
the  Food  and  Drug  Administration. 

(e)  Transactions  reported. 
Acquisition/distribution  transaction 
reports  shall  provide  data  on  each 
acquisition  to  inventory  (identifying 
whether  it  is,  e.g.,  by  purchase  or 
transfer,  rettim  bom  a  customer,  or 
supply  by  the  Federal  Government)  and 
each  reduction  from  inventory 
(identifying  whether  it  is,  e.g.,  by  sale  or 
transfer,  theft,  destruction  or  seizure  by 
Government  agoicies).  Manufacturing 
reports  shall  provide  data  on  material 
manufactured,  manufacture  fi^m  other 
material,  use  in  manufactiuing  other 
material  and  use  in  producing  dosage 
forms. 

(f)  Exceptions.  A  registered 
institutional  practitioner  who 
repackages  or  relabels  exclusively  for 
distribution  or  who  distributes 
exclusively  to  (for  dispensing  by) 


agents,  employees,  or  affiliated 
institutional  practitioners  of  the 
registrant  may  be  exempted  from  filing 
reports  imder  this  section  by  applying  to 
the  ARCOS  Unit  of  the  Administration. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1117-0003) 

§§1304.35-1304.38    [RanwvMQ 

17.  Sections  1304.35  through  1304.38 
are  removed. 

PART  1305— [AMENDED] 

1.  The  authority  citation  for  part  1305 
continues  to  read  as  follows: 

Aiidiority:  21  U.S.C.  821,  828,  871(b) 
unless  otherwise  noted. 

2.  Section  1305.02  is  revised  to  read 
as  follows: 

§1305.02    Definitions. 

Any  term  contained  in  this  part  shall 
have  the  definition  set  forth  in  section 
102  of  the  Act  (21  U.S.C.  802)  or  part 
1300  of  this  chapter. 

3.  Section  1305.03  is  revised  to  read 
as  follows: 

§  1306.03    Dtstrfbutfons  requiring  order 
forms. 

An  order  form  (DEA  Form  222)  is 
required  for  each  distribution  of  a 
Schedule  I  or  n  controlled  substance 
except  to  persons  exempted  frx>m 
registration  under  part  1301  of  this 
chapter;  which  are  exported  bom  the 
United  States  in  conformity  with  the 
Act;  or  for  delivery  to  a  registered 
analytical  laboratory,  or  its  agent 
approved  by  DEA. 

4.  Section  1305.06  is  revised  to  read 
as  follows: 

§  1305.06    Procedure  for  executing  order 
forms. 

(a)  Order  forms  shall  be  prepared  and 
executed  by  the  purchaser 
simultaneously  in  triplicate  by  means  of 
interleaved  carbon  sheets  which  are  part 
of  the  DEA  Form  222.  Order  forms  shall 
be  prepared  by  use  of  a  typewriter,  pen, 
or  indelible  pencil. 

(b)  Only  cme  item  shall  be  entered  on 
each  numbered  line.  An  item  shall 
consist  of  one  or  more  commercial  or 
bulk  containers  of  the  same  finished  or 
bulk  form  and  quantity  of  the  same 
substance.  The  number  of  lines 
completed  shall  be  noted  on  that  form 
at  the  bottom  of  the  form,  in  the  space 
provided.  Order  forms  for  carfentanil. 
etorphine  hydrochloride,  and 
diprenorphine  shall  contain  only  these 
substances. 

(c)  The  name  and  address  of  the 
supplier  from  whom  the  controlled 
substances  are  being  ordered  shall  be 
entered  on  the  form.  Only  one  supplier 
may  be  listed  on  any  form. 


(d)  Each  order  form  shall  be  signed 
and  dated  by  a  {>erson  authorized  to  sign 
an  application  for  registration.  The 
name  of  the  purchaser,  if  different  from 
the  individual  signing  the  order  form, 
shall  also  be  inserted  in  the  signature 
space.  Unexecuted  order  forms  may  be 
kept  and  may  be  executed  at  a  location 
other  than  the  registered  location 
printed  on  the  form,  provided  that  all 
unexecuted  forms  are  delivered 
promptly  to  the  registered  location  upon 
an  inspection  of  such  location  by  any 
officer  authorized  to  make  inspections, 
or  to  enforce,  any  Federal,  State,  or  local 
law  regarding  controlled  substances. 

5.  Section  1305.07  is  revised  to  read 
as  follows: 

§1305.07    Power  of  attorney. 

Any  purchaser  may  authorize  one  or 
more  individuals,  whether  or  not 
located  at  the  registered  location  of  the 
purchaser,  to  obtain  and  execute  order 
forms  on  his/her  behalf  by  executing  a 
power  of  attorney  for  each  such 
individual.  The  power  of  attorney  shall 
be  signed  by  the  same  person  who 
signed  the  most  recent  application  for 
registration  or  reregistration  and  by  the 
individual  being  authorized  to  obtain 
and  execute  order  forms.  The  jKJwer  of 
attorney  shall  be  filed  with  the  executed 
order  forms  of  the  purchaser,  and  shall 
be  retained  for  the  same  period  as  any 
order  form  bearing  the  signatiue  of  the 
attorney.  The  power  of  attorney  shall  be 
available  for  inspection  together  with 
other  order  form  records.  Any  power  of 
attorney  may  be  revoked  at  any  time  by 
executing  a  notice  of  revocation,  signed 
by  the  person  who  signed  (or  was 
authorized  to  sign)  the  power  of 
attorney  or  by  a  successor,  whoever 
signed  the  most  recent  application  for 
registration  or  reregistration,  and  filing 
it  with  the  power  of  attorney  being 
revoked.  The  form  for  the  power  of 
attorney  and  notice  of  revocation  shall 
be  similar  to  the  following: 
Power  of  Attorney  for  DEA  Order  Forms 

(Name  of  registrant) 

(Address  of  registrant) 

[DEA  registration  number) 

I. (name  of  f>erson  granting 

power),  the  undersigned,  who  is  authorized 
to  sign  the  cuirent  application  for  registration 
of  the  above-named  registrant  under  the 
Controlled  Substances  Act  or  Controlled 
Substances  Import  and  Export  Act,  have 
made,  constituted,  and  appointed,  and  by 
these  presents,  do  make,  constitute,  and 
appoint (name  of  attorney-in- 
fact),  my  true  and  lawful  attorney  for  me  in 
my  name,  place,  and  stead,  to  execute 
applications  for  Ixtoks  of  official  order  ibrnu 
and  to  sign  such  order  forms  in  requisition 
for  Schedule  I  and  II  controlled  substances, 
in  accordance  with  section  308  of  the 
Controlled  Substances  Act  (21  U.S.C  828) 


13964         Federal  Register  /  Vol.  62,  No.  56  /  Monday,  March  24,  1997  /  Rules  and  Regulations 


Federal  RegMter^/  Vol.  62,  No.  56  /  Monday,  March  24,  1997  /  Rules  and  Regulations 


13965 


and  part  1305  of  Title  21  of  the  Code  of 
Federal  Regulations.  I  hereby  ratify  and 
confinn  all  that  said  attorney  shall  lawfully 
do  or  cause  to  be  done  by  virtue  hereof. 

(Signature  of  person  granting  power) 

I, (name  of  attorney-in-fact), 

hereby  affirm  that  I  am  the  person  named 
herein  as  attomey-in-fiact  and  that  the 
signature  affixed  hereto  is  my  signature. 

(Signature  of  attomey-in-foct) 
Witnesses: 

1. . 

2. . 


(Signature  of  person  revoking  power) 
Witnesses: 

1. . 

2. . 

_  day  of 


Signed  and  dated  on  the . 
,  (year),  at 


6.  Section  1305.12  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1306.12    Lost  or  stolen  order  forms. 


Signed  and  dated  on  the . 
,  (year),  at 


.  day  of 


Notice  of  Revocation 

The  foregoing  power  of  attorney  is  hereby 
revoked  by  the  undersigned,  who  is 
authorized  to  sign  the  current  application  for 
registration  of  the  above-named  registrant 
under  the  Controlled  Substances  Act  of  the 
Controlled  Substances  Import  and  Export 
Act.  Written  notice  of  this  revocation  has 

been  given  to  the  attorney-in-fact 

this  same  day. 


(b)  Whenever  any  used  or  unused 
order  forms  are  stolen  or  lost  (otherwise 
than  in  the  course  of  transmission)  by 
any  purchaser  or  suppUer,  he/she  shall 
immediately  upon  discovery  of  such 
theft  or  loss,  report  the  same  to  the 
Special  Agent  in  Charge  of  the  Drug 
Enforcement  Administration  in  the 
Divisional  Office  responsible  for  the 
area  in  which  the  registrant  is  located, 
stating  the  serial  number  of  each  form 
stolen  or  lost.  If  the  theft  or  loss 
includes  any  original  order  forms 
received  from  purchasers  and  the 


suppUer  is  unable  to  state  the  serial 
numbers  of  such  order  forms,  he/she 
shall  report  the  date  or  approximate 
date  of  receipt  thereof  and  the  names 
and  addresses  of  the  purchasers.  If  an 
entire  book  of  order  forms  is  lost  or 
stolen,  and  the  purchaser  is  unable  to 
state  the  serial  numbers  of  the  order 
forms  contained  therein,  he/she  shall 
report,  in  lieu  of  the  numbers  of  the 
forms  contained  in  such  book,  the  date 
or  approximate  date  of  issuance  thereof. 
If  any  imused  order  form  reported  stolen 
or  lost  is  subsequently  recovered  or 
foimd,  the  Special  Agent  in  Charge  of 
the  Drug  Enforcement  Administration  in 
the  Divisional  Office  responsible  for  the 
area  in  which  the  registrant  is  located 
shall  immediately  be  notified. 

7.  In  addition  to  the  amendments  set 
forth  above.  DEA  is  amending  each 
section  indicated  in  the  left  column  by 
removing  the  words  indicated  in  the 
middle  colimin  and  adding  the  words  in 
the  right  coliunn: 


Section 


1306.04(b) 

1305.05(b) 

1305.08(a) 

1305.08(a) 

1305.09(b) 

1305.09(d) 

1305.10(a) 

1306.10(a) 

1305.13(a) 

1305.13(b) 

1305.13(c) 

1306.13(c) 

1305.14  .... 

1305.14  .... 

1305.16(b) 


Remove 


his „.. 

him  (twice) 

he  

his  (twice) 

he  

his  ovn 

hal  .„ 

he 

He 

he 

he „. 

1305.06(e) 

he  (twice)  

1301.45or1301.46 
he  


Add 


his/tier 

him/her 

he/she 

his/her 

he/she 

his/tier  own 

shall 

he/she 

He/She 

he/she 

he/she 

1305.06(d) 

ha/she 

1301.36 

he/stie 


PART  1306— {AMENDED] 

1.  The  authority  citation  for  part  1306 
continues  to  read  as  follows: 

Aaihority:  21  U.S.C  821,  829,  871(b). 

2.  Section  1306.02  is  revised  to  read 
as  follows: 

f  1306.02    DsllnMons. 

Any  term  contained  in  this  part  shall 
have  the  definition  set  forth  in  section 
102  of  the  Act  (21  U.S.C.  802)  or  Part 
1300  of  this  chapter. 

3.  Section  1306.11  is  amended  by 
revising  paragraphs  (a),(d)(4],  and  (e), 
and  adding  a  new  paragraph  (g)  to  read 
as  follows: 

i  1306.11    Requirefnert  of  prvscrlptton. 

(a)  A  pharmacist  may  dispense 
directly  a  controlled  .substance  Usted  in 
Schedtile  II.  which  is  a  prescription 
drug  as  determined  under  the  Federal 
Food.  Drug,  and  Ck>smetic  Act,  only 


pursuant  to  a  written  prescription 
signed  by  the  practitioner,  except  as 
provided  in  paragraph  (d)  of  this 
section.  A  prescription  for  a  Schedule  II 
controlled  substance  may  be  transmitted 
by  the  practitioner  or  the  practitioner's 
agent  to  a  pharmacy  via  facsimile 
equipment,  provided  that  the  original 
written,  signed  prescription  is  presented 
to  the  pharmacist  for  review  prior  to  the 
actual  dispensing  of  the  controlled 
substance,  except  as  noted  in  paragraph 
(e),  (f).  or  (g)  of  this  section.  The  original 
prescription  shall  be  maintained  in 
accordance  with  §  1304.04(h)  of  this 
chapter. 
•         •        •        •         • 

(d)«   •   • 

(4)  Within  7  days  after  authorizing  an 
emergency  oral  prescription,  the 
prescribing  individual  practitioner  shall 
cause  a  written  prescription  for  the 
emergency  quantity  prescribed  to  be 
delivered  to  the  dispensing  pharmacist. 


In  addition  to  conforming  to  the 
requirements  of  §  1306.05,  the 
prescription  shall  have  written  on  its 
face  "Authorization  for  Emergency 
Dispensing,"  and  the  date  of  the  oral 
order.  The  written  prescription  may  be 
delivered  to  the  pharmacist  in  person  or 
by  mail,  but  if  delivered  by  mail  it  must 
be  postmarked  within  the  7  day  period. 
Upon  receipt,  the  dispensing  pharmacist 
shall  attach  this  prescription  to  the  oral 
emergency  prescription  which  had 
earlier  been  reduced  to  writing.  The 
pharmacist  shall  notify  the  nearest 
office  of  the  Administration  if  the 
prescribing  individual  practitioner  fails 
to  deUver  a  written  prescription  to  him; 
failtue  of  the  pharmacist  to  do  so  shall 
void  the  authority  conferred  by  this 
paragraph  to  disfwnse  without  a  written 
prescription  of  a  prescribing  individual 
practitioner. 

(e)  A  prescription  prepared  in 
accordance  with  §  1306.05  written  for  a 


Schedule  II  narcotic  substance  to  be 
compounded  for  the  direct 
administration  to  a  patient  by 
parenteral,  intravenous,  intramuscular, 
subcutaneous  or  intraspinal  infusion 
may  be  transmitted  by  the  practitioner 
or  the  practitioner's  agent  to  the 
pharmacy  by  facsimile.  The  facsimile 
serves  as  the  original  written 
prescription  for  puriK)ses  of  this 
paragraph  (e)  and  it  shall  be  maintained 
in  accordance  with  §  1304.04(h)  of  this 
chapter. 

•  *        •        •        • 

(g)  A  prescription  prepared  in 
accordance  with  §  1306.05  written  for  a 
Schedule  II  narcotic  substance  for  a 
patient  residing  in  a  hospice  certified  by 
Medicare  under  Title  XVIII  or  licensed 
by  the  state  may  be  transmitted  by  the 
practitioner  or  the  practitioner's  agent  to 
the  dispensing  pharmacy  by  facsimile. 
The  practitioner  or  the  practitioner's 
agent  will  note  on  the  prescription  that 
the  patient  is  a  hospice  patient.  The 
facsimile  serves  as  the  original  written 
prescription  for  piu^oses  of  this 
{>aragraph  (g)  and  it  shall  be  maintained 
in  accordance  with  §  1304.04(h)  of  this 
chapter. 

4.  Section  1306.13  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11306.13    Partial  flUing  of  prsscrtpttons. 

•  •        •        •        • 

(b)  A  prescription  for  a  Schedule  11 
controlled  substance  written  for  a 
patient  in  a  Long  Term  Ore  Facility 
(LTCF)  or  for  a  patient  with  a  medical 
diagnosis  documenting  a  terminal 
illness  may  be  filled  in  partial  quantities 
to  include  individual  dosage  imits.  If 
there  is  any  question  whether  a  patient 
may  be  classified  as  having  a  terminal 
illness,  the  pharmacist  must  contact  the 
practitioner  prior  to  partially  filling  the 
prescription.  Both  the  pharmacist  and 
the  prescribing  practitioner  have  a 
corresponding  responsibility  to  assure 
that  the  controlled  substance  is  for  a 
terminally  ill  patient.  The  pharmacist 
must  record  on  the  prescription  whether 
the  patient  is  "terminally  ill"  or  an 
"LTCT  patient."  A  prescription  that  is 
partially  filled  and  does  not  contain  the 
notation  "terminally  ill"  or  "LTCF 
patient"  shall  be  deemed  to  have  been 
filled  in  violation  of  the  Act.  For  each 
partial  filling,  the  dispensing 
pharmacist  shall  record  on  the  back  of 
the  prescription  (or  on  another 
appropriate  record,  uniformly 
maintained,  and  readily  retrievable)  the 
date  of  the  partial  filling,  quantity 
dispensed,  remaining  quantity 
authorized  to  be  dispensed,  and  the 
identification  of  the  dispensing 
pharmacist  The  total  quantity  of 
Schedule  n  controlled  substances 


dispensed  in  all  partial  fillings  must  not 
exceed  the  total  quantity  prescribed. 
Schedule  n  prescriptions  for  patients  in 
a  LTCT  or  patients  with  a  medical 
diagnosis  documenting  a  terminal 
illness  shall  be  valid  for  a  period  not  to 
exceed  60  days  from  the  issue  date 
unless  sooner  terminated  by  the 
discontinuance  of  medication. 

*  *        •        •        • 

5.  Section  1306.14  is  amended  by 
revising  the  heading  and  adding  a  new 
f>aragraph  (c)  to  read  as  follows: 

11306.14    Labeling  of  substances  and 
filing  of  prescriptions. 

•  •        •        *        • 

(c)  All  written  prescriptions  and 
written  records  of  emergency  oral 
prescriptions  shall  be  kept  in 
accordance  with  requirements  of 
§  1304.04(h)  of  this  chapter. 

f  1306.15    [Removwq 

6.  Section  1306.15  is  removed. 

7.  The  center  imdesignated  heading 
preceding  §  1306.21  and  §  1306.21  are 
revised  to  read  as  follows: 

Controlled  Substances  Listed  in 
Sechedoles  m,  IV.  and  V 

f  1306.21    Requlrsnwnt  of  prsscrlption. 

(a)  A  pharmacist  may  dispense 
directly  a  controlled  substance  listed  in 
Schedule  HI,  IV,  or  V  which  is  a 
prescription  drug  as  determined  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  only  piu'suant  to  either  a  written 
prescription  signed  by  a  practitioner  or 
a  facsimile  of  a  Written,  signed 
prescription  transmitted  by  the 
practitioner  or  the  practitioner's  agent  to 
the  pharmacy  or  pursuant  to  an  oral 
prescription  made  by  an  individual 
practitioner  and  promptly  reduced  to 
writing  by  the  pharmacist  containing  all 
information  required  in  §  1306.05, 
except  for  the  signature  of  the 
practitioner. 

(b)  An  individual  practitioner  may 
administer  or  dispense  directly  a 
controlled  substance  Usted  in  Schedule 
in,  IV,  or  V  in  the  course  of  his/her 
professional  practice  without  a 
prescription,  subject  to  §  1306.07. 

(c)  An  institutional  practitioner  may 
administer  or  dispense  directly  (but  not 
prescribe)  a  controlled  substance  Usted 
in  Schedule  ID,  IV,  or  V  only  pursuant 
to  a  %vritten  prescription  signed  by  an 
individual  practitioner,  or  pursuant  to  a 
facsimile  of  a  written  prescription  or 
order  for  medication  transmitted  by  the 
practitioner  or  the  practitioner's  agent  to 
the  institutional  practitioner- 
pharmacist,  or  pursuant  to  an  oral 
prescription  made  by  an  individual 
practitioner  and  promptly  reduced  to 
writing  by  the  pharmacist  (containing 


all  information  required  in  Section 
1306.05  except  for  the  signature  of  the 
individual  practitioner),  or  pursuant  to 
an  order  for  medication  made  by  an 
individual  practitioner  which  is  * 

dispensed  for  immediate  administration 
to  the  ultimate  user,  subject  to 
§  1306.07. 

8.  Section  1306.23  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

$1306.23    Partial  filling  of  prescriptions. 

The  partial  filUng  of  a  prescription  for 
a  controlled  substance  listed  in 
Schedule  HI,  IV,  or  V  is  permissible, 
provided  that: 

•        •        •        •        • 

9.  Section  1306.24  is  revised  to  read 
as  follows: 

S  1306.24    Labeling  of  substancas  and 
filing  of  prescriptions. 

(a)  The  pharmacist  filling  a 
prescription  for  a  controlled  substance 
Usted  in  Schedule  m,  IV.  or  V  shall  affix 
to  the  package  a  label  showing  the 
pharmacy  name  and  address,  the  serial 
number  and  date  of  initial  filling,  the 
name  of  the  patient,  the  name  of  the 
practitioner  issuing  the  prescription, 
and  directions  for  use  and  cautionary 
statements,  if  any.  contained  in  such 
prescription  as  required  by  law. 

(b)  The  requirements  of  paragraph  (a)  " 
of  this  section  do  not  apply  when  a 
controlled  substance  listed  in  Schedule 
in,  IV,  or  V  is  prescribed  for 
administration  to  an  ultimate  user  who 

is  institutionaUzed:  Provided,  That: 

(1)  Not  more  than  a  34-day  supply  or 
100  dosage  units,  whichever  is  less,  of 
the  controlled  substance  listed  in 
Schedule  m.  IV.  or  V  is  dispensed  at 
one  time; 

(2)  The  controlled  substance  listed  in 
Schedule  m,  IV,  or  V  is  not  in  the 
possession  of  the  ultimate  user  prior  to 
administration; 

(3)  The  institution  maintains 
appropriate  safeguards  and  records  the 
proper  administration,  control, 
dispensing,  and  storage  of  the  controlled 
substance  listed  in  Schedule  m,  IV,  or 
V:and 

(4)  The  system  employed  by  the 
pharmacist  in  filling  a  prescription  is 
adequate  to  identify  the  supplier,  the 
product  and  the  patient,  and  to  set  forth 
the  directions  for  use  and  cautionary 
statements,  if  any,  contained  in  the 
prescription  or  required  by  law. 

(c)  All  prescriptions  for  controlled 
substances  Usted  in  Schedules  m,  IV, 
and  V  shall  be  kept  in  accordance  with 
§  1304.04(h)  of  this  chapter. 

11306.25    [Rantoved] 

10.  Section  1306.25  is  removed. 
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11306.26    [Rwtesignatod  as  §1306.25  and 


11.  Section  1306.26  is  redesignated  as 
§  1306.25  and  amended  by  revising 
paragraphs  (a)  and  (b)  to  read  as  foUows: 

%  1306.25    Transfer  between  pitannacies  of 
praacrtpMon  infonnation  for  Schedules  III, 
IV,  and  V  controlled  substances  (or  refill 

(a)  The  transfer  of  original 
prescription  information  for  a  controlled 
substance  Usted  in  Schedules  IH,  IV  or 
V  for  the  purpos«  of  refill  dispensing  is 
permissible  between  pharmacies  on  a 
one  time  basis  only.  However, 
pharmacies  electronically  sharing  a  real- 
time, on-Une  database  may  transfer  up 
to  the  maximum  refills  permitted  by  law 
and  the  prescriber's  authorization. 
Transfers  are  subject  to  the  following 
requirements: 

(1 )  The  transfer  is  communicated 
directly  between  two  licensed 
pharmacists  and  the  transferring 
pharmacist  records  the  following 
information: 

(i)  Write  the  word  "VOID"  on  the  face 
of  the  invahdated  prescription. 

(ii)  Record  on  the  reverse  of  the 
invahdated  prescription  the  name, 
address  and  DEA  registration  number  of 
the  pharmacy  to  which  it  was 
transferred  and  the  name  of  the 
pharmacist  receiving  the  prescription 
infonnation. 

(iii)  Record  the  date  of  the  transfar 
and  the  name  of  the  pharmacist 
transferring  the  information. 


(b)  The  pharmacist  receiving  the 
transferred  prescription  information 
shall  reduce  to  writing  the  following: 

(1)  Write  the  word  "transfer"  on  the 
face  of  the  transferred  prescription. 

(2)  Provide  all  information  required  to 
be  on  a  prescription  pursuant  to  21  CFR 
1306.05  and  include: 

(i)  Date  of  issuance  of  original 
prescription; 

(ii)  Original  number  of  refills 
authorized  on  original  prescription; 

(iii)  Date  of  original  dispensing; 

(iv)  Number  of  vahd  refills  remaining 
and  date(s)  and  locations  of  previous 
refill(s); 

(v)  Pharmacy's  name,  address,  DEA 
registration  number  and  prescription 
number  from  which  the  prescription 
information  was  transferred; 

(vi)  Name  of  pharmacist  who 
transferred  the  prescription. 

(vii)  Pharmacy's  name,  address,  DEA 
registration  number  and  prescription 
number  from  which  the  prescription 
was  originally  filled; 

(3)  The  original  and  transferred 
prescriptionis)  must  be  maintained  for  a 
period  of  two  years  from  the  date  of  last 
refiU. 


SUi 

11306.31    (nsnM»«ed] 

12.  The  undesignated  heading 
preceding  §  1306.31  and  §  1306.31  are 
removed. 


{1306.32    [Redesignated  aaS  1306.26  and 
antanded] 

13.  §  1306.32  is  redesignated  as 

§  1306.26  and  the  introductory  text  and 
paragraph  (a)  revised  to  read  as  follows: 

f1306^    DIapanaing  wItlMMit  praacrtption. 

A  controlled  substance  hsted  in 
Schedules  II,  m,  IV,  or  V  which  is  not 
a  prescription  drug  as  determined  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  may  be  dispensed  by  a  pharmacist 
without  a  prescription  to  a  purchaser  at 
retail,  provided  that; 

(a)  Such  dispensing  is  made  only  by 
a  pharmacist  (as  defined  in  part  1300  of 
this  chapter),  and  not  by  a 
nonpharmacist  employee  even  if  under 
the  suf>ervision  of  a  pharmacist 
(although  after  the  pharmacist  has 
fulfilled  his  professional  and  legal 
responsibihties  set  forth  in  this  section, 
the  actual  cash,  credit  transaction,  or 
deUvery,  may  be  completed  by  a 
nonpharmacist) ; 
•        •        •        •        • 

14.  In  addition  to  the  amendments  set 
forth  above.  DEA  is  amending  each 
section  indicated  in  the  left  column  by 
removing  the  words  indicated  in  the 
middle  colunm  and  adding  the  words  in 
the  right  column: 


Section 


1 306.03(a)(2) 

1306.03(a)(2) 

1306.0S(b)  

1306.05(c)  

1 306.22(a)(2) „. 

1306.22(b).  introduclofy  text  ... 

1306^(b)(2) 

1306.22(b)(4)  ._„ 


Remove 


1301.24(c)  

1301.25  _ 

1301.24(c)  

1301.25  


duing  

Conyiancs 


Add 


1301.22(c) 
1301.23 
130122(c) 
1301.22(c) 


during 

Dlwafsion 


PART  1307— {AMENDED] 

1.  The  authority  citation  for  part  1307 
continues  to  read  as  follows: 

Aoiharily:  2t  U.S.C  821.  822(d).  871(b). 

2.  Section  1307.01  is  revised  to  read 
as  follows: 

f  1307.01    DeflnMona. 

Any  term  contained  in  this  part  shall 
have  the  definition  set  forth  in  section 
102  of  the  Act  (21  U.S.C.  802)  or  part 
1300  of  this  chapter. 

3.  Section  1307.02  is  revised  to  read 
as  follows: 


f  1307.02    AppKcatton  of  Stale  law  and 
other  Fedarsl  la«f. 

Nothing  in  this  chapter  shall  be 
construed  as  authorizing  or  permitting 
any  person  to  do  any  act  which  such 
person  is  not  authorized  or  permitted  to 
do  imder  other  Federal  laws  or 
obUgations  under  international  treaties, 
conventions  or  protocols,  or  under  the 
law  of  the  State  in  which  he/she  desires 
to  do  such  act  nor  shall  comphance 
with  such  parts  be  construed  as 
comphance  with  other  Federal  or  State 
laws  unless  expressly  provided  in  such 
other  laws. 

4.  Section  1307.03  is  revised  to  read 
as  follows: 


f  1307.03    Exceptions  to  reguiatk>ns. 

Any  person  may  apply  for  an 
exception  to  the  application  of  any 
provision  of  this  chapter  by  filing  a 
written  request  stating  the  reasons  for 
such  exception.  Requests  shall  be  filed 
with  the  Administrator,  Drug 
Enforcement  Administration, 
Department  of  Justice,  Washington,  DC 
20537.  The  Administrator  may  grant  an 
exception  in  his  discretion,  but  in  no 
case  shall  he/she  be  required  to  grant  an 
exception  to  any  person  which  is 
otherwise  required  by  law  or  the 
regulations  cited  in  this  section. 

f  1307.12    [Removed] 

5.  Section  1307.12  is  removed. 


S  1307.13    [Redesignated  aa  {1307.121 

6.  Section  1307.13  is  redesignated  as 
§1307.12. 

11307.14    [Removed] 

7.  Section  1307.14  is  removed. 

{1307.15    [Radeaignalad  as  {1307.139 

8.  Section  1307.15  is  redesignated  as 
§1307.13. 

9.  Section  1307.21  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

{ 1307.21    Procedure  for  di^Maing  of 
controlled  i 


(a)  Any  person  in  possession  of  any 
controlled  substance  and  desiring  or 
required  to  dispose  of  such  substance 


may  request  assistance  from  the  Special 
Agent  in  Charge  of  the  Administration 
in  the  area  in  which  the  person  is 
located  for  authority  and  instructions  to 
dispose  of  such  substance.  The  request 
should  be  made  as  follows: 

(1)  If  the  parson  is  a  registrant,  he/she 
shall  Ust  the -controlled  substance  or 
substances  which  he/she  desires  to 
dispose  of  on  DEA  Form  41,  and  submit 
three  copies  of  that  form  to  the  Special 
Agent  in  Charge  in  his/her  area;  or 

(2)  If  the  pefS(Hi  is  not  a  registrant,  he/ 
she  shall  suhmit  to  the  Special  Agent  in 
Charge  a  letter  stating: 

(i)  The  name  and  iddress  of  the 
person: 


(ii)  The  name  and  quantity  of  each 
controlled  substance  to  be  disposed  of; 

(iii)  How  the  appUcant  obtained  the 
substance,  if  known;  and 

(iv)  The  name,  address,  and 
registration  number,  if  known,  of  the 
person  who  possessed  the  controlled 
substances  prior  to  the  appUcant,  if 
known. 


10.  In  addition  to  the  amendments  set 
forth  above,  DEA  is  amending  each 
section  indicated  in  the  left  oolunm  by 
removing  the  words  indicated  in  the 
middle  column  and  adding  the  words  in 
the  right  column: 


Section 


1307.11(a)(2) 
1307.1  T  (a)(2) 
1307.11(a)(4) 
1307.11(b)  .... 
1307.22  


Remove 


1304.24(^ 
1304.24(c) 
1301.28  ..„ 
1301.28  .... 
28083  


Add 


1304.22(c) 

1304.22(c) 

1301.25 

1301.25 

20637 


PART  1306— [AMENDED] 

1.  The  authority  citation  for  part  1308 
continues  to  read  as  follows: 

Authority:  21  U.S.C  811,  812,  a71(b). 

2.  Section  1308.02  is  revised  to  read 
as  follows: 

{1306.02    Daflnltlona: 

Any  term  contained  in  this  part  shaQ 
have  the  definition  set  forth  in  section 
102  of  the  Act  (21  U.S.C.  802)  or  Part 
1300  of  this  chapter. 

{1306.04    [Removed] 

3.  Section  1308.04  is  removed. 

4.  Section  1308.24  is  amended  by 
removing  the  Exempt  Chemical 
Preparations  Table  and  revising 
paragraphs  (a)  and  (i)  to  read  as  follows: 

{ 1306.24    Exempt  chemical  preparations. 

(a)  The  chemical  preparations  and 
mixtures  approved  pursuant  to 
§  1308.23  are  exempt  from  appUcation 
of  sections  302,  303.  305,  306,  307.  308, 
309,  1002, 1003  and  1004  of  the  Act  (21 
U.S.C.  822-823,  825-829,  952-954) and 
§  1301.74  of  this  chapter,  to  the  extent 
described  in  paragraphs  (b)  to  (h)  of  this 
section.  Substances  set  forth  in 
paragraph  (j)  of  this  section  shall  be 
exempt  from  the  appUcation  of  sections 
305, 306,  307,  308, 309, 1002, 1003  and 
1004  of  the  Act  (21  U.S.C.  825-829, 
952-954)  and  §§  1301.71—1301.73  and 
1301.74  (a),  (b),  (d),  (e)  and  (f)  of  this 
chapter  to  the  extent  as  hereinafter  may 
be  provided. 
•        •        •        •        • 

(i)  A  Usting  of  exempt  chemical 
preparations  may  be  obtained  by 


submitting  a  written  request  to  the  Drug 
and  Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537. 

5.  In  §  1308.26(a)  the  Table  of 
Excluded  Veterinary  AnaboUc  Steroid 
Implant  Products  is  removed.  As 
revised,  §  1308.26(a)  reads  as  follows: 

{1306.26    Excluded  veterinary  anaboHc 
steroid  Implant  products. 

(a)  Products  containing  an  anaboUc 
steroid,  that  are  expressly  intended  for 
administration  through  implants  to 
cattle  or  other  nonhuman  species  and 
which  have  been  approved  by  the 
Secretary  of  Health  and  Human  Services 
for  such  administration  are  excluded 
from  all  schedules  pursuant  to  section 
102(41)(B)(I)  of  the  Act  (21  U.S.C. 
802(41)(B)(I)).  A  hsting  of  the  excluded 
products  may  be  obtained  by  submitting 
a  written  reqiiest  to  the  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington  DC  20537. 
•        •        *         •        * 

6.  hi  §  1308.32  the  Table  of  Exempted 
Prescription  Products  is  removed.  As 
revised.  Section  1308.32  reads  as 
follows: 

{ 1306.32    Exentpted  prescription  products. 

The  compounds,  mixtures,  or 
preparations  that  contain  a  nonnarcotic 
controlled  substance  Usted  in 
§  1308.12(e)  or  in  §  1308.13  (b)  or  (c)  or 
in  §  1308.14  or  in  §  1308.15  Usted  in  the 
Table  of  Exempted  Prescription 
Products  have  been  exempted  by  the 
Administrator  fit>m  the  appUcation  of 


sections  302  through  305,  307  through 
309, 1002  through  1004  of  the  Act  (21 
U.S.C.  822-825,  827-829,  and  952-954) 
and  §§  1301.13, 1301.22,  and  §§  1301.71 
through  1301.76  of  this  diapter  for 
administrative  purposes  only.  An 
exception  to  the  above  is  that  those 
products  containing  butalbital  shall  not 
be  exempt  bora  the  requiremmit  of  21 
U.S.C.  952-954  concerning  importation, 
exportation,  transshipment  and  in- 
transit  shipment  of  controlled 
substances.  Any  deviation  fix>m  the 
quantitative  compositim  of  any  of  the 
Usted  drugs  shall  require  a  petition  of 
exemption  in  order  for  the  product  to  be 
exempted.  A  Usting  of  the  Exempted 
Prescription  Products  may  be  obtained 
by  submitting  a  written  request  to  the 
D^ug  and  Chemical  Evaluation  Secticm, 
Drug  Enforcement  Administration, 
Washington,  DC  20537. 

7.  In  §  1308.34  the  TaWe  of  Exempt 
AnaboUc  Steroid  Products  is  removed. 
As  revised,  §  1308.34  reads  as  foUows: 

{1306.34    Exempt  anabolic  steroid 
products. 

The  Ust  of  compounds,  mixtures,  or 
preparations  that  contain  an  anaboUc 
steroid  that  have  been  exempted  by  the 
Administrator  from  appUcation  of 
sections  302  through  309  and  1002 
through  1004  of  the  Act  (21  U.S.C.  822- 
829  and  952-954)  and  §§  1301.13, 
1301.22.  and  1301.71  through  1301.76 
of  this  chapter  for  administrative 
purposes  only  may  be  obtained  by 
submitting  a  written  request  to  the  Drug 
and  Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537. 
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8.  §  1308.42  is  revised  to  read  as 
follows: 

f  1308.42    Purpose  of  hearing. 

If  requested  by  any  interested  person 
after  proceedings  are  initiated  pursuant 
to  S  1308.43,  the  Administrator  shall 
hold  a  hearing  for  the  purpose  of 
receiving  factual  evidence  and  expert 
opinion  regarding  the  issues  involved  in 
the  issuance,  amendment  or  repeal  of  a 
rule  issuable  pursuant  to  section  201(a) 
of  the  Act  (21  U.S.C  811(a)).  Extensive 
argument  should  not  be  offered  into 
evidence  but  rather  presented  in 
opening  or  closing  statements  of  counsel 
or  in  memoranda  or  proposed  findings 
of  fact  and  conclusions  of  law. 
Additional  information  relating  to 
hearings  to  include  waivers  or 
modification  of  rules,  request  for 
hearing,  burden  of  proof,  time  and 


place,  and  final  order  are  set  forth  in 
Part  1316  of  this  chapter. 

Section  1308.43    (Removed] 

9.  Section  1308.43  is  removed. 

§1308.44    [Redesignated  as  $1308.43  and 
amended] 

10.  Section  1308.44  is  redesignated  as 
§  1308.43  and  the  citation  "1308.45"  in 
paragraph  (f)  is  revised  to  read 
•1308.44": 

$1308.46    [Redesignated  as  $1308.44  and 
amended] 

11.  Section  1308.45  is  redesignated  as 
§  1308.44  and  the  citation  in  paragraph 
(e)  "1308.48"  is  revised  to  read 
"1308.45". 

$$1308.46  and  1308.47    [Removed] 

12.  Sections  1308.46  and  1308.47  are 
removed. 


$$1306  48-1308.50    [Redesignated  as 
§§1308.45-1306.47] 

13.  Sections  1308.48  through  1308.50 
are  redesignated  as  §§  Sections  1308.45 
through  1308.47. 

Section  1306.51    [Removed] 

14.  Section  1308.51  is  removed. 

$1306.52    [Redesignated  as  S  1306.49  and 
corrected] 

15.  Section  1308.52  is  redesignated  as 
§  1308.49  and  the  typographical  error 
"withott"  in  the  introductory  text  is 
corrected  to  read  "without". 

16.  In  addition  to  the  amendments  set 
forth  above,  DEA  is  amending  each 
section  indicated  in  the  left  column  by 
removing  the  words  indicated  in  the 
middle  column  and  adding  the  words  in 
the  right  column: 


Section 


TatHe  of  Cortents  for  Part  1306 

1308.03(a)  

130e.12(g)  

1306.1 3(b)(1) 

130e.13(b)(1)  .._ 

130e.13(b)(1)  _ 

1306.22.  title  of  table 

t30e.23<c)(7)  

1308.23(f)  

t308.24(d)  

1308.33(a)  

1 306.33(b)  „ 


Remove 


1308.52  sheduling  

1301.44  and  1311.43 

prectrsors __.._.. 

quantrtive  

irted 

308.32 

nonarcobc 

1302.01  

revoie 

Drug  Control 

1308.02 

1308.02 


Add 


1308.52  scheduling 

1301.35 

precursors 

quantitative 

listed 

1308.32 

norvwrcotic 

Part  1300  of  this  chapter 

revoke 

Drug  and  Chemicat  Evaluation 

Part  1 300  of  this  chapter 

Pan  1300  of  this  chapter 


PART  1309— {AMENDED] 

1.  The  authority  citation  for  part  1309 
continues  to  read  as  follows: 

Alfcailfj;  21  U.S.C.  821,  822.  823.  824, 
830,  871(b),  875,  877,  958. 

2.  Section  1309.02  is  revised  to  read 
as  follows: 

11308.02    DennWono. 

Any  term  used  in  this  part  shall  have 
the  definition  set  forth  in  section  102  of 
the  Act  (21  U.S.C.  802)  or  Part  1300  of 
this  chapter. 

M1308.S3 and  1306.57    [Romovodland 

H1308.54-1306.56    [Redesignated  as 
$11308.53-1309.55] 

3.  Sections  1309.53  and  1309.57  are 
removed  and  §§  1309.54  through 
1309.56  are  redesignated  as  §§  1309.53 
through  1309.55. 


4.  In  addition  to  the  amendments  set 
forth.above,  DEA  isremoving  the  words 
"§  1310.01(f)(l)(iv)  and  adding  in  their 
place  the  words  "§  130O.01(b)(2a)(i)P)" 
in  the  following  places: 

(a)  Section  1309.02(g) 

(b)  Section  1309.21  (a)  and  (b) 

(c)  Section  1309.25  (a)  and  (b):  and 

(d)  Section  1309.71(a)(2). 

PART  131<MAMEN0ED] 

1.  Theauthority  citation  for  part  1310 
continues  to  read  as  follows: 

Aiithoritj:  21  U.S.C.  802.  830.  871(b). 

2.  Section  1310.01  is  revised  to  read 
as  follows: 

$  13ia01    Definitions. 

Any  term  used  in  this  part  shall  have 
the  definition  set  forth  in  section  102  of 
the  Act  (21  U.S.C.  802)  or  part  1300  of 
this  chapter. 


$13ia05    [Amended] 

3.  Section  1310.05(c)  is  amended  by 
removing  the  words  "as  defined  in 

§  1310.01(i)"  and  "as  defined  in 
Sl310.01(j)" 

$1310.06    [Amended] 

4.  Section  1310.08  introductory  text  is 
amended  by  removing  the  words 
"containedin  21  CFR  1310.01(f)  and 
1313.02(d)" 

$13ia09    [Removed] 

5.  Section  1310.09  is  removed. 

6.  In  addition  to  the  amendments  set 
forth  above,  UEA  is  amending  each 
section  indicated  in  the  left  column  by 
removing  the  words  indicated  in  the 
middle  column  and  adding  the  words  in 
the  right  column: 


Section 


1310.10(a) 
13iai4(a) 
1310.15(d) 


Remove 


1310.01  (0(1  )fiv) 

1310.01  (f)(1)fiv)(A) 
1310.01  (f)(1)(iv)(A) 


Add 


1300.01  (b)(28)(i)(D) 
1300.01  (b){28)(i)(D)(r) 
1300.01  (b)(28)(i)(D)(/) 


PART  1311— [REMOVED  AND 
RESERVED] 

Part  1311  is  removed  and  reserved. 

PART  1312— [AMENDED] 

1.  The  authority  citation  for  part  1312 
continues  to  read  as  follows: 

Autfaoritj:  21  U.S.C  952,  953,  954.  957, 
958. 

2.  Section  1312.02  is  revised  to  read 
as  follows: 


$131^02    Deflnmona. 

Any  term  ccxitained  in  this  part  shall 
have  the  definition  set  forth  in  section 
102  of  the  Act  (21  U.S.C.  802)  or  Part 
1300  of  this  chapter. 

3.  Part  1312  is  amended  to  remove  the 
wOTds,  "1405 1  Street.  hAV"  and  "1405 
Eye  Street.  NW.",  in  the  following 
sections: 

(a)  1312.12(a): 

(b)  1312.16(b); 

(c)  1312.180)): 

(d)  1312.19(b): 


(e)  1312.22(a): 

(0  1312.24(a): 

(^  1312.27(a); 

(h)  1312.27(b)(5)(iv); 

(i)  1312.28(d); 

(i)  1312.31(b):  and 

(k)  1312.32(a). 

4.  In  addition  to  the  amendments  tat 
forth  above.  OEA  is  amending  each 
section  indicated  in  the  left  column  by 
removing  the  words  indicated  in  the 
middle  column  and  adding  the  vrords  in 
the  right  column: 


Section 

Remove 

Add 

1312.12(a)  

1312.14(a)  

Drug  Control  Section „ 

Drug  Control  Section 

Drug  Control  Section 

304  . 

Drug  Operatnns  Section 
Drug  Operations  Section 
Drug  Operation  Section 
1304 

1312.16(b)  

1312.17 _... „ 

1312.18(b)  

1312.18(c) 

1312.19(a)  

1312.19(b)  

1312.22(a)  __ 

1312.24(a)  _ 

1312.24(a) 

1312.25 _.. 

1 31 2.27(a)  

1 31 2.27(a)  

1312.27(b)(5)(i)  _.     

Drug  Control  Section „ „ 

(or  BND). 

Drug  Control  Section 

Drug  Control  Section 

Drug  Control  Section 

Bureau „ „ 

Drug  Control  Section „ „ 

Drug  Control  Section .-. 

ragiflered  u 

Drug  Control  Section 

iratey  .„ 

Drug  Operations  Section 

Drug  Operations  Section 

Drug  Operations  Section 

Drug  Operations  Section 

Administration 

Drug  Operations  Section 

Drug  Operations  Section 

registered 

Drug  Operations  Section 

initial 

1 31 2.27(b){5)(iv)  

Drug  Control  Section ..._..„ 

Dtxjg  Operations  Section 

Drug  Operations  Section 

1312.27(b)(4) 

Drug  Operations  Section 

Dmg  Operations  Section 

1312.28(d)  

Drug  Control  Section 

1312.28(d) 

1312.31(b)  ; 

1327.27(b)(4) __ 

Drug  Control  Section  .._.: „ 

Drug  Control  Section 

1312.32(a)  „ 

PART  1313— [AMENDED] 

1.  The  authority  citation  for  part  1313 
continues  to  readies  follows: 

Authority:  21  U-S.C  802.  830,  871(b),  971. 

2.  Section  1313.02  is  revised  to  read 
as  follows: 

§1313.02    Definitions. 

Any  term  used  in  this  part  shall  have 
the  definition  set  fordi  in  section  102  of 
the  Act  (21  U.S.C.  802)  or  part  1300  of 
this  chapter. 

$1313.15    [Amwidod] 

3.  Section  1313.15(a)  is  amended  by 
removing  the  words  "§  1313.02(1)"  and 
replacing  them  with  the  words 

"§  1300.02(b)(13)" 

§1313.21    [Amended] 

4.  Section  1313.21(c)(1)  is  amended 
by  removing  the  words  "§  1313.02(j)" 
and  replacing  them  with  the  words 
"§1300.02(b)(12)" 

$1313.24    [Amended] 

5.  Section  1313.24(a)  is  amended  by 
removing  the  words  "§  1313.02(j)"  and 
replacing  them  with  the  words 
"§1300.02{b)(12)" 


PART  1316-{AMENDED] 

1.  The  authority  citation  for  part  1316 
continues  to  read  as  follows: 

Authority:  21  U.S.C  822(f),  830(a),  871(b). 
880.  958(f).  965. 

2.  Section  1316.02  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

$1316.02    D«fflnHk>n«. 

•        •         •        •        • 

(g)  Any  term  not  defined  in  this  part 
shall  have  the  definition  set  forth  in 
section  102  of  the  Act  (21  U.S.C  802) 
or  part  1300  of  this  chapter. 

3.  Section  1316.13  is  amended  by 
revising  the  text  to  read  as  follows: 

$1316.13    Frequency  of  admmistrattve 
inopections. 

Except  where  circtmistances 
otherwise  dictate,  it  is  the  intent  of  the 
Administration  to  inspect  all 
manufacturers  of  controlled  substances 
listed  in  Schedules  I  and  II  and 
distributors  of  controlled  substances 
listed  in  Schedxde  I  once  each  year. 
Distributors  of  controlled  substances 
listed  in  Schedules  II  through  V  and 
manufacturers  of  controlled  substances 
listed  in  Schedules  ID  through  V  shall 
be  inspected  as  drcimistances  may 


reqtiire,  based  in  part  on  the  registrant's 
history  of  compUance  with  the 
requirements  of  this  chapter  and 
maintenance  of  effective  controls  and 
procedures  to  guard  against  the 
diversion  of  controlled  substances. 

4.  Section  1316.42  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

§1316.42    Definitlona. 

•  •        •        •        * 

(h)  Any  term  not  defined  in  this  part 
shall  have  the  definition  set  forth  in 
section  102  of  the  Act  (21  U.S.C.  802) 
or  part  1300  of  this  chapter. 

5.  Section  1316.71  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

$1316.71    Definitions. 

•  •         •         •         • 

(f)  Any  term  not  defined  in  this  part 
shall  have  the  definition  set  forth  in 
section  102  of  the  Act  (21  U.S.C.  802) 
or  part  1300  of  this  chapter. 

6.  In  addition  to  the  amendments  set 
forth  above,  OEA  is  amending  each 
section  indicated  in  the  left  colujnn  by 
removing  the  words  indicated  in  the 
middle  column  and  adding  the  words  in 
the  right  column: 


IMI 
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Section 

Remove 

Add 

1 31 6.05 

1314.06 

1316  06 

1 31 6.05 „ „ 

1316.09-1316.14 

1316  09-1316  13 

1316.12 

131 623(b)  

21  U.S.C.  (a)(6) ^ 

1405  1  Street 

131621(b)  

1316.22(b)  

1303.41-1303.47 

21  U.S.C.  842(a)(6) 

1 31 624(c)  „ 

131 624(c)  

131623(b) 
131624(b) 
1303  31-1303  37 

1 31 6.41 „„ 

1 31 6.46(b)(1 ) 

1 301 .32(a)(3) „ 

1301.60 

1313.51-1313.57 
1301.32(a)(6) 
1301  56 

1 31 6.52(a) 

131 6.77(a)  

1 31 6.81  

fovard „ 

proceeednig „ 

forward 
proceeding 

Monday 
March  24,  1997 


Dated:  February  26. 1997. 
JaiMsMilibrd, 

Acting  Deputy  Administrator,  Drug 
Enforcement  Administration. 
fFR  Doc  97-7036  Filed  3-21-^97;  8:45  am] 
I  COM  44ie-0*-P 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Retiabilitative  Services 

Ctiildren  Witti  Disabilities  Programs 

AGENCY:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  proposed  priorities. 

SUMMARY:  The  Secretary  proposes 
priorities  for  programs  administered  by 
the  Office  of  Special  Education  and 
RehabiUtative  Services  (OSERS)  under 
the  Individuals  with  Disabilities 
Education  Act.  The  Secretary  may  use 
these  priorities  in  Fiscal  Year  1997  and 
subsequent  years.  The  Secretary  takes 
this  action  to  focus  Federal  assistance 
on  identified  needs  to  improve  results 
for  children  with  disabihties.  The 
proposed  priorities  are  intended  to 
ensure  wide  and  effective  use  of 
program  funds. 

DATES:  Comments  must  be  received  on 
or  before  May  23,  1997  for  the  Directed 
Research  Projects  proposed  priority. 
Comments  on  all  other  priorities  must 
be  received  on  or  before  April  23,  1997. 
ADDRESSES:  All  comments  concerning 
proposed  priorities  should  be  addressed 
to:  Linda  Glidewell,  U.S.  Department  of 
Education,  600  Independence  Avenue. 
S.W..  Room  3521.  Switzer  Building. 
Washington.  DC.  20202-2641.  Internet: 
NPP_Research©ed.gov 
FOR  FURTHER  tNFORMATKSN  CONTACT:  For 
further  information  on  these  proposed 
priorities  contact  the  U.S.  Department  of 
Education.  600  Independence  Avenue, 
S.W.,  room  3317.  Switzer  Building. 
Washington.  D.C.  20202-2641. 
Telephone:  (202)  260-9182.  FAX:  (202) 
205-8717  (FAX  is  the  preferred  method 
for  requesting  information). 

Individuals  wbo  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  (202) 
205-8953.  Individuals  with  disabihties 
may  obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g.  braille,  large  print, 
audiotape,  or  computer  diskette)  by 
contacting  the  Department  as  Usted 
above. 

8UPPt.EMENTARY  INFORMATION:  This 
notice  contains  six  proposed  priorities 
authorized  by  the  Individuals  with 
Disabihties  Education  Act.  These 
proposed  priorities  would  support  the 
National  Education  Goals  by  helping  to 
improve  resiUts  for  children  with 
disabihties. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 


considerations  of  the  Department. 
Funding  of  particiilar  projects  depends 
on  the  availability  of  funds,  the  content 
of  the  final  priorities,  and  the  quahty  of 
the  apphcations  received.  Further, 
priorities  could  be  affected  by 
enactment  of  legislation  reauthorizing 
these  programs.  The  pubhcation  of  these 
proposed  priorities  does  not  preclude 
the  Secretary  from  proposing  additional 
priorities,  nor  does  it  limit  the  Secretary 
to  funding  only  these  priorities,  subject 
to  meeting  appUcable  rulemaking 
requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  Notices  inviting 
applications  under  these  conip>etitions  will 
be  published  in  the  Federal  Register 
concurrent  with  or  following  publication  of 
the  notices  of  final  priorities. 

Priorities 

Under  34  CFR  75.105(c)(3).  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  The  Secretary 
proposes  to  fimd  under  these 
competitions  only  applications  that 
meet  one  of  these  absolute  priorities: 

Proposed  Absolute  Priority  1 — Urban 
Center  on  Implementing  Inclusive 
Education  for  Children  With  Severe 
Disabilities  as  Part  of  Systemic 
Education  Reform  Efforts 

Backgroimd 

During  the  past  ten  years  research  and 
demonstration  activities  related  to 
inclusive  education  have  expanded 
dramadcally.  Increasing  numbers  of 
State  and  local  education  agencies  are 
involved  in  school  reform  and  inclusion 
efforts  to  ensure  that  all  students, 
including  those  with  severe  disabilities, 
are  provided  with  equal  educational 
opportunities,  meaningful  access  to  the 
general  curriculum,  and  effective 
educational  and  related  services  in  their 
neighborhood  schools. 

However,  in  the  midst  of  multiple 
social  and  economic  problems,  urban 
districts  are  confronted  with 
increasingly  complex  issues  that  have 
made  the  pursuit  of  inclusion  and 
systemic  education  reform  initiatives 
difficult.  The  need  is  compelling, 
considering  that  forty  percent  of  our 
Nation's  students  attend  four  percent  of 
the  country's  school  districts. 

Priority 

This  priority  is  national  in  scope  and 
is  designed  to  help  bridge  the  gap 
between  the  knowledge  base  and  the 
state  of  practice  in  urban  districts  by:  (a) 
Incorporating  extant  theory  and  research 
findings  about  the  inclusion  of  students 
with  disabihties,  particularly  students 
with  severe  disabihties,  into  systemic 


educational  reform  efforts,  including 
efforts  to  improve  education  in 
multicultural  environments;  (b) 
increasing  the  capacity  of  urban  school 
districts  to  provide  high  quaUty 
inclusive  educational  opportunities  for 
students  with  disabihties,  particularly 
students  with  severe  disabihties;  and  (c) 
creating  a  national  network  of  parents, 
education  professionals  (including 
teacher's  organizations  and  unions),  and 
advocacy  groups  interested  in  pursuing 
inclusion  of  students  with  disabilities, 
particularly  students  with  severe 
disabilities,  as  a  component  of  systemic 
education  reform  in  urban  districts  in 
order  to  facilitate  increased  exchange  of 
information  and  collaborative  problem 
solving  among  these  stakeholders. 
The  Center  must — 

(a)  Prepare  a  synthesis  of  the  relevant 
extant  systemic  reform,  systems  cheuige, 
and  inclusion  theory  and  research  with 
emphasis  on  urban  schools  with  diverse 
populations  to  serve  as  the  conceptual 
and  empirical  basis  for  center  activities; 

(b)  Translate  this  knowledge  base  into 
educational  practices  and  materials  that 
promote  the  inclusion  of  children  with 
disabilities  in  regular  education 
programs,  and  can  be  used  by  program 
implementers  and  policy  maikers  in 
luban  areas  at  district,  building,  and 
classroom  levels; 

(c)  Provide  training  and  technical 
assistance  via  direct  technical  assistance 
as  well  distance  learning  and  other 
iimovative  methods  in  the  adoption, 
use,  and  maintenance  of  inclusive 
educational  practices  involving  access 
to  the  general  education  curriculum  in 
urban  settings; 

(d)  Evaluate  the  effectiveness  of  the 
center's  activities  in  promoting 
inclusive  educational  practices  in 
multiple  urban  settings  by  assessing:  (1) 
the  number  of  school  sites  where 
activities  are  conducted;  (2)  the  ntmiber 
of  people  trained;  (3)  the  types  of 
follow-up  activities  that  appear  most 
valuable;  and  (4)  the  number  of  children 
with  disabilities  who  are  served  in 
inclusive  educational  proerams; 

(e)  Evaluate  the  effect  of  the  Center's 
activities  on  results  for  children  with 
disabilities; 

(f)  Produce  a  variety  of  evaluation 
data,  including:  (1)  factors  that 
contribute  to  the  successful  adoption, 
use,  and  maintenance  of  inclusive 
educational  efforts  in  urban  districts;  (2) 
descriptions  of  the  instructional 
contexts  and  settings,  and  classroom 
instructional  supports;  (3)  school 
governance,  organizational,  and 
administrative  patterns;  (4)  the  attitudes 
and  involvement  of  school 
administrators,  school  personnel,  union 
membership,  famihes,  students,  and 


other  stakeholders;  (5)  information 
about  student  results  and  the  social 
vahdity  of  project  activities;  (6) 
information  about  how  project  activities 
are  integrated  in  broader  school  reform 
efforts;  and  (7)  analysis  of  pohcies, 
procedures,  and  fiscal  imphcations  at 
the  urban  district  level; 

(g)  Develop  linkages  with  U.S. 
Department  of  Education  technical 
assistance  providers  and  disseminators 
to  communicate  findings  and  distribute 
products; 

(h)  Coordinate  activities  on  an  on- 
going basis  with  other  relevant  efforts 
sp<^sored  by  the  Office  of  Special 
Education  Programs  (OSEP),  including 
the  Consortium  for  Inclusive  Schooling 
Practices,  and  State-wide  Systems 
Change  projects; 

(i)  Provide  training  and  experience  in 
translating  research  to  practice, 
materials  development,  technical 
assistance,  dissemination,  and  program 
evaluation  for  a  limited  niunber  of 
graduate  students  including  students 
who  are  from  traditionally 
underrepresented  groups; 

(j)  Conduct  topical  meetings  and  other 
activities  on  issues  and  emerging  or 
promising  inclusion  practices  in  urban 
education;  and 

(k)  Collect  and  ensure  timely 
dissemination  of  information  on 
inclusion  to  url>an  policymakers  and 
program  implementers. 

Imder  this  priority,  the  Secretary 
anticipates  making  one  award  for  a 
cooperative  agreement  with  a  project 
period  of  up  to  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  Urban  Center 
for  the  fourth  and  fifth  years  of  the 
project,  the  Secretary,  in  addition  to 
considering  factors  in  34  CFR  75.253(a), 
will  consider — 

(a)  The  recommendation  of  a  review 
team  consisting  of  three  experts  selected 
by  the  Secretary.  The  services  of  the 
review  team,  including  a  two-day  site 
visit  to  the  project  are  to  be  performed 
during  the  last  half  of  the  Center's 
second  year  and  may  be  included  in  that 
year's  evaluation  required  tmder  34  CFR 
75.590.  Costs  associated  with  the 
services  to  be  performed  by  the  review 
team  must  also  be  included  in  the 
Center's  budget  for  year  two.  These 
costs  are  estimated  to  be  approximately 
$4,000; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Center;  and 

(c)  The  degree  to  which  the  Center's 
technical  assistance,  evaluation,  and 
dissemination  activities  demonstrate  the 
potential  iot  significantly  increasing  the 


capacity  of  urban  schools  to  serve 
children  with  disabihties  in  inclusive 
school  and  commtmity  settings. 

This  award  will  be  jointly  fimded 
under  two  statutory  authorities:  (1)  The 
Research  in  Education  of  Individuals 
with  Disabihties  Program;  and  (2)  the 
Program  for  Children  vidth  Severe 
Disabihties.  The  Secretary  has 
determined  that  this  joint  award  is 
necessary  to  address  not  only  the  needs 
of  children  with  severe  disabihties  in 
urban  settings,  but  also  the  broader 
needs  of  all  children  with  disabihties  in 
urban  settings. 

Program  Authority.  20  U.S.Q  1441  and 
1424. 

Proposed  Absolute  Priority  2— Center  to 
Promote  the  Access  to  and  Participation 
by  Minority  Institutions  in  Discretionary 
Programs  Authorized  Under  the 
Individuals  With  Disabilities  Education 
Act  (IDEA) 

Background 

The  Congress  has  foimd  that  the 
Federal  Government  must  be  responsive 
to  the  growing  needs  of  an  increasingly 
diverse  society  and  that  a  more 
equitable  distribution  of  resources  is 
essential  for  the  Federal  Government  to 
meet  its  responsibihty  to  provide  an 
equal  educational  opportunity  for  aU 
individuals,  including  children  with 
disabihties.  Specifically,  the  Congress 
has  concluded  that  increasing  the 
participation  in  awards  for  IDEA  grants, 
cooperative  agreements  and  contracts  by 
Historically  Black  Colleges  and 
Universities  (HBCUs),  other  institutions 
of  higher  education  whose  minority 
enrollment  is  at  least  25  percent  (OMIs), 
and  other  ehgible  institutions  as  defined 
imder  section  312  of  the  Higher 
Education  Act  of  1965  (OEIs)  can  greaUy 
improve  our  success  in  educating 
children  with  disabihties  frt>m  diverse 
backgrounds. 

Priority 

This  priority  is  part  of  the  Secretary's 
plan  for  increasing  participation  of 
minority  entities  in  grant  competitions. 
The  purpose  of  this  priority  is  to 
improve  educational  residts  for  children 
with  disabihties  from  diverse 
backgroimds  by  supporting  a  national 
center  to:  (a)  promote  the  participation 
of  HBCUs,  OMIs,  and  OEIs  in  personnel 
preparation  competitions  authorized  by 
IDEA;  and  (b)  increase  the  capacity  of 
HBCUs.  OMIs.  and  OEIs  to  prepare 
persoimel  to  work  with  children  with 
disabihties. 

TTie  Center  must — 

(1)  Identify  the  universe  of  HBCUs, 
OMIs,  and  OEIs; 


(2)  Estabhsh  and  maintiiin  contacts 
with  the  minority  entities; 

(3)  Conduct  needs  assessments  and 
negotiate  technical  assistance 
agreements  on  an  aimual  basis  with 
each  HBCU,  OMI,  or  OEI  requesting 
assistance.  The  Center  may  propose 
cross-institutional  activities  if  similar 
objectives  are  estabhshed  in  several 
agencies,  and  if  combining  activities 
could  create  cost  savings  or  extend 
benefits  to  minority  entities  requesting 
assistance.  In  developing  these 
activities,  the  Center  must  analyze  the 
needs  of  each  entity  and  determine  the 
most  effective  and  cost  efficient  means 
of  addressing  those  needs.  In  developing 
each  specific  technical  assistance 
agreement,  the  Center  must — 

(i)  Reconcile  the  needs  identified  by  * 
the  entity  with  the  Center's  resources 
and  its  abihty  to  respond; 

(ii)  Describe  the  strategies  and 
mechanisms  it  will  use  to  respond  to  the 
technical  assistance  and  professional 
development  needs; 

(iii)  Identify  the  persons  involved  in 
the  technical  assistance  activity; 

(iv)  Specify  the  beginning  and  end 
date  of  the  activity; 

(v)  Describe  how  the  technical 
assistance  activity  will  contribute  to 
promoting  the  immediate  and  1  .ig-term 
goals  of  the  project,  including  improved 
educational  results  for  children  with 
disabihties;  and 

(vi)  Describe  a  plan  for  coordinating 
with  other  technical  assistance 
providers  (e.g.,  the  Regional  Resoiuce 
Centers)  that  may  be  involved  in  related 
activities; 

(5)  Analyze  the  performance  of 
grantees  to  serve  as  a  basis  for  providing 
technical  assistance,  especially  in  the 
areas  of  recruitment  and  retention  of 
students  in  persoimel  preparation 
programs,  improving  the  quahty  of 
those  programs,  placement  of  students 
after  graduation,  and  other  areas  that 
contribute  to  improved  residts  for 
children  with  disabihties; 

(6)  Develop  materials  and  implement 
strategies  that  are  necessary  to  carry  out 
the  center's  activities; 

(7)  Prepare  and  disseminate  materials 
explaining  personnel  preparation 
competitions  under  IDEA  to  the  HBCUs. 
OMIs,  and  OEIs; 

(8)  Analyze  the  results  of  each 
competition  in  terms  of  the  degree  to 
which  the  HBCUs,  OMIs,  and  OEIs 
apphed,  and  the  degree  to  which  they 
were  successful,  and  submit  this 
analysis  to  the  Department  and  the 
HBCUs.  OMIs.  and  OEIs  served  by  the 
project; 

(9)  Provide  advice  as  requested  by  the 
Department  on  strategies  to  further  the 
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purposes  of  section  610(j)  of  the  Act; 
and 

(10)  Disseminate  state-of-the-art 
practices  in  personnel  preparation, 
recruitment,  and  retention  through 
linkages  with  U.S.  Department  of 
Education  dissemination  and  technical 
assistance  providers,  in  particular  those 
technical  assistance  providers 
supported  under  the  Individuals  with 
Disabihties  Education  Act. 

The  Secretary  anticipates  making  one 
award  for  a  grant  with  project  period  of 
up  to  60  months  subject  to  the 
requirements  of  34  CFR  §  75.253(a)  for 
continuation  awards,  hi  determining 
whether  to  continue  the  Center  for  the 
fourth  and  fifth  years  of  the  project 
period,  the  Secretary,  in  addition  to  the 
requirements  of  34  CFR  §  75.253(a),  will 
consider 

(a)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  scope  of  work  have  been  or 
are  being  met  by  the  Center:  and 

(b)  The  degree  to  which  minority 
entities  apphed  and  were  successfiil  in 
participating  in  {>ersonnel  preparation 
programs  under  IDEA. 

Program  Authority:  20  U.S.C  1409(|)  and 
1431. 

Proposed  Absolute  Priority  3 — 
Technical  Assistance  to  Parent  Projects 

This  priority  is  issued  under  the 
Program  for  Training  Personnel  for  the 
Education  of  Individuals  with 
Disabilities — Parent  Training  and 
Information  Centers.  The  purpose  of  this 
priority  is  to  provide  technical 
assistance  for  establishing,  developing, 
and  coordinating  parent  training  and 
information  projects  (PTls)  supported 
under  §  631(e)  of  the  Individuals  with 
Disabilities  Education  Act.  The  project 
must: 

(a)  Plan  and  conduct  one  national  and 
four  regional  conferences  each  year; 

(b)  Conduct  an  assessment  ot  the 
training  and  information  needs  of  the 
FTIs; 

(c)  Provide  direct  technical  assistance 
and  disseminate  information  through  a 
variety  of  mechanisms  to  individual 
parent  training  and  information  projects 
on  management  processes  or  content 
areas  (e.g.,  special  education  and  related 
services  issues,  laws  and  regulation, 
networking)  as  identified  through  the 
needs  assessment; 

(d)  Maximize  the  computer  and 
technological  capabihUes  of  the 
Federally-supported  network  of  PTIs, 
by:  (1)  Systematizing  data  collection  to 
conduct  needs  assessments  (e.g.,  of  who 
is  and  is  not  being  served,  where  and 
what  kinds  of  problems  or  successes 
exist  in  States,  tracking  effects  of 
Federal  and  State  initiatives),  (2)  linking 


the  PTls  together  electronically  using  a 
web  page  and  bulletin  boards  that  are 
user-friendly,  enable  PTIs  to  access  and 
communicate  with  each  other,  and  link 
PTIs  directly  to  the  National 
Information  Center  for  Children  and 
Youth  with  Disabilities  (NICHCY)  and 
other  information  sources,  and  (3) 
implementing  other  appropriate 
strategies. 

(e)  Identify  eSiactive  strategies  for 
working  with  parents,  families,  and 
schools,  and  incorporate  these  strategies 
into  training  materials,  technical 
assistance  activities,  and  conferences; 
and 

(f)  Provide  direct  technical  assistance 
to  PTIs  that  need  such  assistance  in 
order  to  better  serve  underserved  and 
underrepresented  populations. 

Program  Authority:  20  U.S.Q  1431(e). 

Proposed  Absolute  Priority  4 — Special 
Projects — National  Initiatives 

This  priority  is  issued  under  the 
Program  for  Training  Personnel  for  the 
Education  of  Individuals  with 
Disabilities.  The  purpose  of  this  priority 
is  to  support  projects  of  national 
significance  related  to  the  preparation  of 
personnel  needed  to  serve  infants, 
toddlers,  children,  and  youth  with 
disabilities.  Projects  funded  under  this 
priority  must  address  one  of  the 
following  focus  areas: 

Focus  1 — An  Academy:  Unking 
Teacher  Education  to  Advances  in 
Research.  The  purpose  of  this  project 
will  be  to  link  teacher  education 
programs  with  recent  advances  in 
research  that  have  documented 
successful  methods  and  strategies  for 
assisting  children  with  disabilities  to 
achieve  better  results.  The  teacher 
education  programs  shall  benefit  by 
integrating  these  research  advances  into 
their  respective  preservice  preparation 
programs  for  preparing  personnel  to 
work  with  children  with  disabilities, 
including  special  education,  early 
intervention,  related  services  personnel, 
and  regular  educators.  The  researchers 
will  benefit  from  understanding  how  the 
findings  of  their  research  impact  and 
improve  the  personnel  preparation 
programs.  A  preservice  program  is 
defined  as  one  that  leads  toward  a 
degree,  certification,  or  professional 
hcense  or  standard,  and  may  be 
supported  at  the  associate, 
baccalaureate,  master's  or  specialist 
level. 

The  Academy  must  focus  its  staff  and 
resources  on  research  advancements 
that  improve  results  for  children  with 
disabihties  in:  (a)  teaching  reading  to 
children  with  learning  disabihties;  (b) 
using  technology  to  enhance 


educational  results  for  children  with 
disabilities;  and  (c)  using  positive 
behavioral  supports  to  teach  children 
with  disabilities  who  exhibit 
challenging  behaviors. 

Activities 

The  Academy  must — 

(a)  Design  an  approach,  consistent 
with  principles  of  effective  professional 
development,  for  Unking  teacher 
education  programs  to  the  recent 
advances  in  research  listed  above.  The 
professional  development  approach 
must  consider  a  range  of  strategies  for 
facilitating  the  exchange  of  knowledge 
between  researchers  and  individuals 
who  prepare  personnel  to  work  with 
children  with  disabilities.  Strategies 
may  include,  for  example,  face  to  face 
meetings,  electronic  networks,  seminars, 
retreats,  mentoring  agreements,  and 
building  local  resource  banks; 

(b)  Design  a  comprehensive  approach 
for  reaching  out  to  teacher  education 
programs  across  the  country  in  each  of 
the  three  research  areas  identified 
above; 

(c)  Design  innovative  tools  to  facilitate 
the  exchange  of  knowledge,  such  as 
experiential  activities,  videos,  course 
syllabi,  interactive  media,  etc.;  and 

(d)  Evaluate  the  progress  of  linking 
research  advances  to  teacher  education 
programs. 

Focus  2— Developing  A  National  Plan 
for  Training  Personnel  to  Teach  Blind 
and  Low-Vision  Children.  In  recent 
years,  the  number  of  institutions  of 
higher  education  that  offer  teacher 
training  programs  for  teachers  of  blind 
and  low-vision  children  has 
significantly  diminished.  Today,  very 
few  vision  training  programs  for 
teachers  of  visually  impaired 
individuals  exist  across  the  coiuitry.  In 
some  geographic  areas,  no  such  program 
exists.  There  has  also  been  a  conciurent 
reduction  in  the  number  of  personnel 
available  to  meet  the  needs  of  children 
who  are  bUnd  or  have  low  vision. 
Institutions  currently  respond  to  this 
shortage  by  offering  abbreviated  courses, 
off-campus  courses,  and  distance 
learning.  Both  individual  institutions 
and  regional  organizations  are  seeking 
more  effective  responses  to  this 
problem. 

These  problems  are  significant.  Thus, 
immediate  attention  must  be  devoted  to 
developing  a  national  strategy  for 
addressing  the  need  for  qualified 
personnel  to  teach  blind  and  low-vision 
children. 

Activities 

The  project  must — 


(a)  Conduct  a  systemic  and  systematic 
needs  assessment  of  the  personnel 
shortage  identified  above;  and 

(b)  Design  a  comprehensive  approach 
for  preparing  capable  and  quaUfied 
personnel  to  educate  blind  and  low 
vision  students,  including  strategies  for 
solving  this  shortage  problem, 
consideration  and  comparisons  of  the 
merits  of  each  alternative  strategy,  and 
a  recommended  solutioo. 

Program  Authority:  20  U.S.C  1431. 

Proposed  Absolute  Priority  5 — Research 
Institute  on  Secondary  Education 
Services  for  Children  and  Youth  With 
Disabilities 

This  priority  is  issued  under  the 
Secondary  Education  and  Transitional 
Services  fat  Youth  with  EHsabihties 
Program.  This  institute  would  support  a 
strategic  program  of  research  to  sttidy  a 
variety  o£  strategies  to  improve 
educational  results  for  students  with 
disabihties  in  secondary  education 
settings  (including  urban,  rural,  and 
suburban  community  settings),  and 
promote  their  successful  transition  to 
postsecondary  settings. 

The  secondary  research  institute  must 
design  and  conduct  a  strategic  program 
of  research  to  study — 

(a)  The  range  of  effective  support 
strategies,  supplementary  aids,  and 
services  (e.g.,  counseling,  tutoring, 
assistive  technology)  aimed  at 
improving  educational  results  for 
students  with  disabilities  in  a  wide 
range  of  typical  secondary  education 
experiences  (e.g.,  academic,  vocational, 
extraciuricular)  as  well  as  their 
retention  in  school  and  their 
engagement  in  the  educational  process; 

(b)  Effective  strategies  that  secondary 
school  personnel  can  use  to  restructure 
academic  and  vocational  courses  to 
accommodate  students  with  disabihties 
with  diverse  learning  needs  and  styles; 

(c)  The  extent  to  which  secondary 
schools  are  effectively  implementing  the 
transition  services  requirement  of  IDEA; 

(d)  The  extent  to  which  secondary 
academic  and  vocational  curricula 
promote  postsecondary  education  and 
employment;  and 

(e)  Standards  and  models  for 
developing  instructional  and  transition 
plans  for  students  who  are  entering  or 
enrolled  in  secondary  school  programs. 

The  program  of  research  must 
include,  but  need  not  be  limited  to, 
studying  school  based  exemplars,  or 
designing  and  implementing 
interventions  using  a  rich  array  of 
research  methods  to  reach  the  intended 
goals  of  this  priority  as  articulated  by 
the  proposed  research  hypotheses.  In 
addition,  the  research  must  be  designed 


in  a  manner  that  is  likely  to  lead  to 
improved  services  and  results  for 
children  and  youth  witii  disabihties, 
including  those  who  are  members  of 
cultioral,  linguistic,  or  racial  minority 
groups. 
The  institute  must — 

(a)  Design  and  conduct  a  strategic 
program  of  res«arch  across  multiple 
sites  to  represent  organizational  and 
demc^aphic  diversitjn 

(b)  Collect,  analyze,  and  commimicate 
student  results  data  and  supporting 
context  data;  and  multiple  results  data 
for  teachers,  parents,  and 
administrators,  as  appropriate; 

(c)  Collaborate  with  otner  research 
institutes  supported  under  the 
Individuals  with  ENsabilities  Education 
Act  and  experts  and  researchers  in 
related  subject  matter  and 
methodological  fields,  to  design  and 
conduct  the  activities  of  the  institute: 

(d)  Carry  out  the  research  within  a 
conceptual  framework,  based  on 
previous  research  or  theory,  that 
provides  a  basis  for  the  issues  that  will 
be  studied,  the  research  methods  and 
instrumentation  that  will  be  used,  and 
the  specific  target  populations  and 
settings  that  will  be  studied; 

(e)  Collaborate  with  commimication 
specialists  and  professional  and 
advocacy  organizations  to  ensure  that 
findings  are  prepared  in  formats  that  are 
useable  for  specific  audiences  such  as 
teachers,  administrators,  and  other 
service  providers; 

(f)  Develop  linkages  with  U.S. 
Department  of  Education  dissemination 
and  technical  assistance  providers,  in 
particular  those  supported  under  the 
Individuals  with  Disabihties  Education 
Act,  to  communicate  research  findings 
and  distribute  products; 

(g)  Provide  training  and  research 
opportimities  for  a  lijoiited  niunber  of 
graduate  students,  including  students 
who  are  from  traditionally 
underrepresented  groups; 

(h)  Coordinate  research  and 
dissemination  activities  with  other 
relevant  efforts  sponsored  by  the  U.S. 
Department  of  Education  and  with  the 
U.S.  Department  of  Labor,  including 
other  research  institutes,  and 
infcHination  clearinghouses;  and 

(i)  Meet  with  the  Office  of  Special 
Education  Programs  (OSEP)  project 
officer  in  the  first  four  months  of  the 
project  to  review  the  program  of 
research  and  commimication 
approaches. 

The  Institute  must  budget  for  two 
trips  aimually  to  Washington,  D.C.  for: 
(1)  A  two-day  Research  Project 
Directors'  meeting;  and  (2)  another 
meeting  to  collaborate  with  the  OSEP 
project  officer. 


Under  this  priority,  the  Secretary 
anticipates  making  one  award  for  a 
cooperative  agreement  with  a  project 
period  of  up  to  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  Institute  for  the 
fourth  and  fifth  years  of  the  project 
period,  the  Secretary,  in  addition  to  the 
requirements  of  34  CFR  75.253(a),  will 
consider — 

(a)  The  recommendation  of  a  review 
team  consisting  of  three  experts  sheeted 
by  the  Secretary.  The  services  of  the 
review  team,  including  a  two-day  site 
visit  to  the  project,  «•  to  be  performed 
during  the  last  half  of  the  Institute's 
second  year  and  may  be  included  in  that 
year's  evaluation  required  under  34  CFR 
75.590.  Costs  associated  with  the 
services  to  be  performed  by  the  review 
team  must  also  be  included  in  the 
Institute's  budget  for  year  two.  These 
costs  are  estimated  to  be  approximately 
$4,000; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Institute; 
and 

(c)  The  degree  to  which  the  Institute's 
research  designs,  methodologies,  and 
activities  demonstrate  the  potential  for 
advancing  significant  new  knowledge. 

Program  Authority:  20  U.S.C  1425. 

Proposed  Absolute  Priority  6 — Directed 
Research  Projects 

Background 

The  Office  of  Special  Education 
Programs  (OSEP)  has,  in  prior  years, 
announced  priorities  fot  the  support  of 
research  projects  under  several  of  the 
programs  authorized  by  the  Individuals 
with  Disabihties  Education  Act. 
Separate  research  priorities 
(competitions)  have  been  annoimced 
under  the  Early  Education  Program  for 
Children  with  Disabilities,  Program  for 
Children  with  Severe  Disabihties, 
Secondary  Education  and  Transitional 
Services  for  Youth  with  Disabihties 
Program,  Program  for  Children  and 
Youth  with  Serious  Emotional 
Distuirbance,  and  the  Research  in 
Education  of  Individuals  with 
Ehsabihties  Program.  The  purpose  of 
this  priority  is  to  group  all  priorities  for 
directed  research  and  apply  a  single  set 
of  requirements  among  the  various 
competitions.  By  consoUdating  multiple 
priorities  and  announcements  into  one 
priority,  OSEP  endeavors  to  avoid 
unnecessary  duphcation  and  provide 
consistent  information  for  all  research 
competitions.  The  program  authority  for 
each  focus  is  Usted  following  each  focus 
statement. 
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Priority 

This  priority  provides  support  for 
projects  that  advance  and  improve  the 
knowledge  base  and  improve  the 
practice  of  professionals,  parents,  and 
others  providing  early  intervention, 
special  education,  and  related  services, 
including  professionals  who  work  with 
children  with  disabiUties  in  regular 
education  environments,  to  provide 
such  children  effective  instruction  and 
enable  them  to  learn  successfully. 
Under  this  priority,  projects  must 
support  innovation,  development, 
exchange,  and  use  of  advancements  in 
knowledge  and  practice  designed  to 
contribute  to  the  improvement  of  early 
intervention,  instruction,  and  leiiming 
of  infants,  toddlers,  children,  and  youth 
with  disabilities. 

A  research  project  must  address  one 
of  the  following  focus  areas: 

Focus  1 — Beacons  of  excellence. 
f^Research  projects  supported  under  focus 
1  must  identify  and  study  schools 
achieving  exemplary  results  for  students 
with  disabilities  in  the  context  of  efforts 
to  achieve  exemplary  results  for  all 
students.  Projects  must  develop  and 
apply  procedures  and  criteria  to  identify 
those  schools,  and  to  identify  factors 
contributing  to  exemplary  learning 
results,  and  examine  how  those  fnctors 
^and  other  factors  relate  to  achieving 
exemplary  learning  results  for  students 
with  disabilities.  Projects  may  focus  on 
either  secondary  or  elementary  levels,  or 
both.  During  the  third  year  of  the 
project,  the  Secretary  will  determine 
whether  or  not  to  fund  an  optional  six- 
month  period  for  extended 
dissemination  activities  arranged  with 
OSEP. 

Program  Authority:  Research  in  Education 
of  Individuals  with  Disabilities  Program,  20 
U.S.C  1441. 

Focus  2 — Prevention  and  early 
intervention  services  for  children  with 
emotional  and  behavioral  problems. 
Many  young  children  with  emotional 
and  behavioral  problems  experience 
years  of  repeated  preschool  and  school 
Caihire,  permanent  damage  to  their  self- 
esteem,  and  escalation  of  their 
problems,  before  they  receive 
appropriate  services.  Research  projects 
supported  under  this  focus  must 
identify,  examine,  and  dociunent 
information  about  the  specific  factors 
that  contribute  to  effectiveness  in 
collaborative,  community-based, 
prevention  and  early  intervention 
services  to  prevent  children  with 
emotional  and  behavioral  problems 
from  developing  serious  emotional 
disturbance.  The  target  population  for 
these  projects  includes  children  in 


preschool,  kindergarten,  and  the 
primary  grades  (1-4),  and  their  families. 
The  research  may  focus,  for  example, 
on  child  find,  screening,  early 
identification,  assessment,  pre-referral 
strategies,  child  and  family  intervention 
and  prevention  services,  and  results. 
Research  must  include  but  is  not  limited 
to  services  and  programs  funded  imder 
the  Individuals  with  Disabilities 
Education  Act.  Additional  programs 
with  collaborative,  commimity-based 
services  appropriate  for  study  may 
include,  where  available,  Head  Start  and 
Early  Head  Start  programs,  other  early 
childhood  service  programs,  primary 
care  and  mental  health  programs,  child 
care  center  programs,  and  public  and 
private  preschools  and  elementary 
school  programs.  Each  research  project 
must  include  an  evaluation  of  the 
collaboration  and  coordination  of 
prev«ition  and  early  intervention 
services  across  multiple  service 
providers  and  agencies  working  with 
these  children  and  their  families. 


Authority:  Program  for  Children 
and  Youth  with  Serious  Emotional 
Disturbance,  20  U.S.C  1426. 

Focus  3 — Students  approaching 
graduation  and  the  supplemental 
security  income  program.  Many 
children  and  youth  with  disabilities 
receiving  special  education  services  also 
receive  Supplemental  Security  Income 
(SSI).  Administered  by  the  Social 
Security  Aximlnistration,  the  SSI 
program  provides  cash  assistance, 
Medicaid  eligibility,  and  work 
incentives  such  as  the  Impairment- 
Related  Work  Expense  incentive  and  the 
Plan  for  Achieving  Self-Support. 
National  data  indicate  that  these  work 
incentives  are  under-utiUzed  and  that 
most  working-age  SSI  recipients  are 
unemployed.  To  address  this  problem, 
the  National  Academy  of  Social 
Insurance  (1996)  recommended  that 
information  about  the  SSI  work 
incentives  should  be  incorp>orated  in  the 
transition  planning  process  required  by 
the  Individuals  with  Disabihties 
Education  Act.  The  SSI  work  incentives 
may  therefore  enhance  the  employment 
results  of  transitioning  youth  with 
disabilities. 

The  purpose  of  focus  3  is  to  develop 
and  test  innovative  strategies  for 
increasing  the  utiUzation  of  the  SSI 
v/oA  incentives.  Projects  must:  (a) 
Examine  the  barriers  to  employment  for 
young  adults  with  disabilities  who  are 
receiving  SSI  benefits;  (b)  develop 
innovative  strategies  aqd  materials  for 
promoting  the  utilization  of  work 
incentives  through  the  transition 
planning  process;  and  (c)  apply 
quahtative  and  quantitative  research 


methods  to  determine  the  relative 
efficacy  of  technical  assistance 
strategies,  toward  improving  work 
incentive  utilization  developed  under 
(b). 

Program  Authority:  Secondary  Education 
and  Transitional  Services  for  Youth  with 
Disabilities  Program,  20  U.S.C.  1425. 

Focus  4 — The  sustainability  of 
promising  innovations.  A  growing  body 
of  practice-based  research  and  model 
demonstration  work  in  schools  and 
local  districts,  including  projects 
supported  by  the  Office  of  Special 
Education  Programs  (OSEP),  has 
focussed  on  meeting  the  needs  of,  and 
improving  the  results  for,  students  with 
disabilities  in  schools  and  districts 
involved  in  reform  and  restructuring 
initiatives.  Some  of  this  work  is  yielding 
promising  positive  results  for  students 
with  disabilities.  However,  little  is 
known  about  the  extent  to  which  the 
innovations  developed  and 
implemented  in  these  efforts  are 
sustained  in  project  sites  beyond  the 
term  of  time-limited  external  support 
and  assistance. 

Focus  4  is  designed  to  study  the 
implementation  of  practices  that  have 
been  found  to  be  effective  in  meeting 
the  needs  of  students  with  disabihties  in 
reform/restructuring  initiatives  in  local 
and  district  schools.  The  practices  must 
have  been  included  as  part  of  projects 
designed  to  implement  those  practices. 
The  study  must  address:  (1)  The  extent 
to  which  those  practices  have  been 
sustained  beyond  the  term  of  the 
projects;  and  (2)  factors  that  influence 
the  determined  level  of  sustainabiUty. 
Factors  to  be  studied  may  include,  but 
are  not  limited  to:  (a)  the  nature  of  the 
innovations  and  the  extent  to  which  thj 
innovations  have  undergone  adaptation 
or  alteration  over  time;  (b)  the  type  and 
extent  of  support  strategies  employed 
during  initial  implementation  stages 
and  over  time;  (c)  planned  and 
implanned  changes  in  school 
organizational  or  structiutd  contexts  or 
both;  (d)  the  level  of  penetration  of  the 
iimovation;  (e)  the  actual  and  perceived 
costs  and  benefits  for  participants;  (f) 
constancy  of  site  leadership,  school 
staff,  and  school  policy  requirements; 
(g)  the  extent  of  consonance  or 
dissonance  between  critical  features  of 
the  innovations  and  existing  (and 
emerging)  school  and  district  practices 
and  policies;  and  (h)  resource  access 
and  allocation.  Within  focus  4,  projects 
must  provide  comprehensive 
descriptions  of  the  targeted  effiective 
practices  to  be  studied,  and  convincing 
documentation  of  resulting  positive 
results  for  students  with  disabihties.  In 
addition,  projects  must  dedicate  the 


bulk  of  support  requested  within  foctis 
4  to  research  on  the  issues  of 
sustainability  and  on  continuing 
documentation  of  results  for  students 
with  disabihties.  Within  focus  4,  the 
Secretary  particularly  encourages  an  in- 
depth  case  study  research  design  where 
the  sites  to  be  studied  are  the  cases. 

Prograa  Auttortty:  Research  io  Education 
of  Individuals  with  Disabilitiss  Program,  20 
U.S.C  1441. 

Focus  5 — Educating  children  with 
severe  disabilities  in  inclusive  settings. 
Focus  5  supports  research  projects  to  (a) 
identify  new  or  improved  strategies  to 
address  the  educational  and  related 
service  needs  of  children  and  youth 
with  severe  disabilities  in  inclusive 
general  education  settings  and 
extracurricular  activities,  and  (b) 
describe  how  the  school  inclusion 
strategies  as  identified  in  (a)  are  aligned 
with  systemic  reform  and  school 
improvement  strategies  for  all  students. 

Additional  research  is  needed  to 
identify,  describe,  and  examine:  (1)  The 
efficacy  and  linkages  of  existing 
systemic  reform  and  school  inclusion 
strategies,  (2)  how  school  systems 
provide  supports  and  collaborative 
teaming  to  meet  the  needs  of  students 
with  severe  disabihties,  and  other 
diverse  learners;  (3)  how  standards  and 
authentic  assessment  practices  are 
implemented  for  students  with  severe 
disabihties  and  their  impact  on 
inclusive  and  systemic  reform  efforts, 
(4)  social  support  strategies  that 
promote  positive  interactions  among 
students  with  severe  disabihties  and 
other  students,  and  their  same-aged 
peers  to  foster  cohesive  school  and 
classroom  communities;  and  (5)  the 
types  of  peer-mediated  strategies  that 
actively  involve  all  students,  including 
students  with  severe  disabilities,  in 
inclusive  educational  programs. 

To  be  considered  for  funding  under 
focus  5.  a  research  project  must — 

(a)  Identify  specific  int«ventions  or 
strategies  to  be  investigated: 

(b)  Design  the  research  activities  in  a 
manner  that  is  likely  to  improve 
services  for  all  students  in  inclusive 
classrooms,  including  students  with 
severe  disabihties; 

(c)  Conduct  the  research  in  schools 
pursuing  systemic  education  reform  and 
school  inclusion;  and 

(d)  Use  methodological  procedures 
designed  to  produce  findings  useful  to 
program  implementers  and  pohcy 
makers  regarding  the  impact  and 
interaction  effiects  of  systemic  reform 
and  school  inclusion  strategies  in  State 
and  local  contexts. 

All  projects  funded  under  focus  5 
must  identify  and  describe  how  these 


inclusion  efforts  benefit  students  wdth 
severe  disabihties  including  the 
reciprocal  benefits  of  inclusive 
schooling  for  all  students. 

Program  Authority:  Program  for  Children 
with  Severe  Disabilities.  20  U.S.C  1424. 

Requinmertts  for  All  Directed  Research 
Projects 

In  addition  to  addressing  focus  (1), 
(2),  (3),  (4),  or  (5)  above,  projects  must: 

(a)  Apply  rigorous  researcn  methods 
(qualitative  or  quantitative  or  both)  to 
identify  approaches  contributing  to 
improved  results  for  children  with 
disabihties; 

(b)  Provide  a  conceptual  framework, 
based  on  extant  research  and  theory  to 
serve  as  a  basis  for  the  issues  to  be 
studied,  the  research  design,  and  the 
target  population; 

(c)  I^pare  dissemination  materials 
for  both  researcher  and  practitioner 
audiences  and  develop  linkages  with 
U.S.  Department  of  Education 
dissemination  and  technical  assistance 
providers,  in  particular  those  supported 
\mder  the  Individuals  with  Disabihties 
Education  Act,  to  communicate  research 
findings  and  distribute  products;  and 

(d)  Budget  for  two  trips  annually  to 
Washington,  D.C.,  for  (1)  a  two-day 
Research  to  Practice  Division  Project 
Directors'  meeting;  and  (2)  another 
meeting  to  collaborate  with  the  Research 
to  Practice  Division  project  officer  and 
the  other  projects  funded  under  this 
priority,  and  to  share  information  and 
discuss  findings  and  methods  of 
dissemination. 

Selection  criteria  for  evaluating 
applications  under  proposed  absolute 
priority  6.  The  Secretary  proposes  to  use 
the  following  criteria  to  evaluate 
apphcations  under  proposed  absolute 
priority  6 — Directed  Research  Projects. 
The  maximiun  score  for  all  the  criteria 
is  100  points. 

(a)  Importance  (10  points).  The 
Secretary  reviews  eac^  appUcation  to 
determine  the  importance  of  the  project 
in  leading  to  the  imderstanding  of, 
remediation  of,  or  compensation  for,  the 
problem  or  issue  that  relates  to  the  early 
intervention  with  or  special  education 
of  infants,  toddlers,  children,  and  youth 
with  disabihties. 

(b)  Technical  soundness  (40  points). 
The  Secretary  reviews  each  apphcation 
to  determine  the  technical  soimdness  of 
the  research,  including — 

(1)  The  design; 

(2)  The  proposed  sample; 

(3)  Instrumentation;  and 

(4)  Data  analysis  procedures. 

(c)  Plan  of  operation  (10  points). 
(1)  The  Secretary  reviews  each 

apphcation  to  determine  the  quahfy  of 
the  plan  of  operation  for  the  project. 


(2)  The  Secretary  looks  for — 

(i)  High  quahty  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  propw  and  efficient 
administration  of  the  project; 

(ill)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program;  and 

(iv)  The  way  the  apphcant  plans  to 
use  its  resoiux»s  and  personnel  to 
achieve  each  objective. 

(3)  The  quahty  of  the  evaluation  plan 
for  the  project  including  the  extent  to 
which  the  methods  of  evaliiation  are 
appropriate  for  the  project  and,  to  the 
extent  possible,  are  objective  and 
produce  data  that  are  quantifiable. 

(Cross  Reference:  34  CFR  75.590, 
Evaluation  by  the  grantee.) 

(d)  Quality  of  key  personnel  (10 
points). 

(1)  The  Secretary  reviews  each 
apphcation  to  determine  the 
qualifications  of  the  key  personnel  that 
the  apphcant  plans  to  use  on  the 
project. 

(2)  The  Secretary  considers — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used);  and, 

(ii)  The  quahfications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project;  and 

(ill)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project. 

(3)  To  determine  persoimel 
qualifications,  the  Secretary  considers 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  evidence  that  the  applicant 
provides. 

(e)  Undetrepresented  populations  [10 
points).  The  Secrrtary  reviews  each 
apphcation  for  information  that  shows 
the  extent  to  which  the  apphcant,  as 
part  of  its  nondiscriminatory 
employment  practices,  employs 
members  of  imderrepresented 
populations  as  project  staff.  The 
Secretary  looks  for — 

(1)  Employees  who  are  members  of 
underrepresented  populations, 
including  members  of  racial  or  ethnic 
minority  groups  and  individuals  with 
disabihties;  and 

(2)  Procediues  to  provide  training  and 
other  necessary  support  to  retain  and 
advance  quahfied  persoimel  from 
underrepresented  populations. 

(f)  Adequacy  of  resources  (5  points). 
(1)  The  Secretary  reviews  each 

apphcation  to  determine  if  the  apphcant 
plans  to  devote  adequate  resources  to 
the  project. 

(2j  The  Secretary  considers  the  extent 
to  which — 

(i)  The  fadhties  that  the  apphcant 
plans  to  use  are  adequate;  and 
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(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(g)  Impact  (5  points).  The  Secretary 
reviews  each  application  to  detennine 
the  probable  impact  of  the  proposed 
research  and  development  products  and 
the  extent  to  which  those  products  can 
be  expected  to  have  a  direct  influence 
on  infants,  toddlers,  children,  and  youth 
with  disabilities  or  personnel 
responsible  for  their  education  or  early 
intervention  services. 

(h)  Organizational  capability  (5 
points).  The  Secretary  considers-^ 

(1)  The  applicant's  experience  in 
special  education  or  early  intervention 
services;  and 

(2)  The  ability  of  the  appUcant  to 
disseminate  the  findings  of  the  project 
to  appropriate  groups  to  ensure  that 
they  can  be  used  effectively. 

(i)  Budget  and  cost  effectiveness  (5 
points). 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  project 
has  an  adequate  budget  and  is  cost 
effective. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 


(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

Intergovernmental  Review 

Except  for  focus  areas  1  and  4  in  the 
Directed  Research  Projects  priority,  all 
other  priorities  included  in  this  notice 
are  subject  to  the  requirements  of 
Executive  Order  12372  and  the 
regulations  in  34  CFR  Part  79.  The 
objective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Conunent 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  pubUc 
inspection,  during  and  after  the 
comment  period,  in  Room  3524,  300  C 
Street.  S.W..  Washington.  D.C.,  between 


the  hours  of  8:30  a.m.  and  4:00  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays.  Individuals 
with  disabilities  who  need  assistance  to 
review  the  comments  will  be  provided 
with  appropriate  aids,  such  as  readers  or 
print  magnifiers.  To  schedule  an 
appointment  call  (202)  205-8113  or 
(202)  260-9895.  Persons  using  a  TDD 
should  call  the  Federal  Information 
Relay  Service. 

Dated:  March  19, 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Numben:  Research  in  Education  of 
Individuals  with  Disabilities  Program, 
84.023;  Training  Personnel  for  the  Education 
of  Individnals  with  Disabilities  Program — 
Grants  for  Personnel  Training  and  Parent 
Training  and  Information  Centers,  84.029; 
Program  for  Children  with  Severe 
Disabilities.  84.086;  Secondary  Education 
and  Transitional  Services  for  Youth  with 
Disabilities  Program,  84.158;  and  the  Program 
for  Children  and  Youth  with  Serious 
Emotional  Disturbance) 
Howard  R.  Moses, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
(PR  Doc.  97-7364  Filed  3-21-97;  8:45  am] 
BN.LMQ  CODE  400IM>1-P 
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Presidential  Documents 


Presidential  Determination  No.  97-16  of  February  12,  1997 
Immigration  Emergency  Resulting  From  Alien  Smuggling 


Memorandum  for  the  Attorney  General 

In  September  1995,  I  determined  that  an  immigration  emergency  was  in 
existence  with  respect  to  the  smuggling  into  the  United  States  of  illegal, 
aliens.  I  therefore  directed  the  use  of  up  to  $6,000,000  from  the  Immigration 
Emergency  Fund  to  cover  costs  associated  with  repatriation  of  foreign  nation- 
als intercepted  en  route  to  the  United  States.  To  date,  aU  but  $700,000 
of  that  amount  has  been  used  to  cover  these  costs.  While  our  policy  to 
deter  smuggling  activity  has  been  successful,  attempts  to  smuggle  illegal 
aliens  persist  and  require  continued  efforts  on  the  part  of  the  United  States. 

Accordingly,  by  virtue  of  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States,  including  section  404(b)(1) 
of  the  Immigration  and  Nationality  Act,  I  hereby: 

Determine  that  the  immigration  emergency  determined  to  exist  in 
1995  with  respect  to  the  smuggling  into  the  United  States  of  illegal 
aliens  persists;  and 

Direct  that  up  to  $7*400,000  appropriated  hy  the  Ckmgress  to  the 
immigration  Emergency  Fund  be  used  to  cover  costs  associated 
with  the  repatriation  of  foreign  nationals  intercepted  en  route  to 
the  United  States. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority  and  to  publish  it  in  the  Federal  Register. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  24,  1997 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Almonds,  shelled  and  in  shell; 

grade  starxiards;  published 

1-21-97 
Melons  grown  in  Texas; 

published  2-20-97 
Tomatoes  grown  in — 

Florida;  published  2-20-97 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  timber; 

disposal  and  sale: 

SmaN  business  timber  sales 
set-aside  program;  shares 
recomputation;  appeal 
procedures;  published  3- 
24-97 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementation: 
Direct  and  guaranteed  loan 

making  provisions; 

published  3-3-97 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementation: 
Direct  and  ^jaranteiad  loan 

malung  provisions; 

published  3-3-97 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementation: 
Direct  and  guaranteed  loan 

making  provisions; 

published  3-3-97 

AGRICULTURE 
DEPARTMENT 

Rural.  Utilities  Service 
Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementatran: 
Direct  and  guaranteed  k>an 
making  proviskxw; 
published  3-3-97 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservatkxi  arxj 
management 
Alaska;  fisheries  of 

Exclusive  Economic 

Zorie — 

Halibut;  published  2-21-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  imptementatkm 
plans;  approval  and 
promulgatkxi;  various 
States: 

Califomia;  published  1-22-97 
llUnoie;  published  1-21-97 
Indtera;  published  1-22-97 
Kentucky;  published  1-21-97 
Clean  Air  Act: 
State  operating  permits 
programs- 
Maine;  published  2-21-97 
PestKkJes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  convnodities: 
Avermectin  B^  and  delta- 
8.9-isomef;  put>lished  3- 
24-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Comnrxyi  carrier  services: 
TelecommunKatiortt  Act  of 
1996;  implementatkxv- 
Telemessaging.  eiectrorw: 
publishing,  and  alarm 
monitoring  services; 
darificatkxi  and 
interpretatkxi;  published 
2-20-97 

Radk)  statrans;  table  of 
assigrvnents: 
Missouri;  published  2-14-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Organizatkxi.  functk>ns.  and 
authority  detegatkxs: 
Agency  organizatksnal 

structure  arxl 

headquarters  and  fiekl 

offices  addresses; 

published  3-24-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Heanti  Service 

Vaccine  injury  compensation 
program: 

Vaccine  ir^ury  table  revision;  . 
published  2-20-97 

JUSTICE  DEPARTMENT 

Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 

Transfer  of  inmates  to  State 
agents  tor  production  on 


State  writs;  pJtjUshod  3- 
24-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Public  utility  holding 

companies: 

Acquisition  of  securities  of 
nonutility  companies 
engaged  in  energy-related 
and  gas-related  activities; 
exemplton;  pubished  2- 
20-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  arvl  marine  parades: 
Augusta  Invitational  Rowing 
Regatta;  published  2-21- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
AHiedSignal  Inc.;  published 
2-21-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  MarlceUng 
Servtee 

Pori(  pronfK>t)on,  research,  and 
consumer  informatkxi; 
comments  due  l>y  3-28-97; 
published  2-2&-97 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspactkm  Sanrice 

Overtime  services  relating  to 

irrports  and  exports: 

AgricuHural  quarantine  arxJ 

inspectkxi  services;  user 

fees;  convnents  due  by  3- 

28-97;  published  1-27-97 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Servtee 

Electric  toans: 
Pre^loan  policies  and 
procedures;  conventtonal 
utility  indenture  use  as 
security  instrument; 
comments  due  by  3-24- 
97;  published  2-20-97 

AGRICULTURE 
DEPARTMENT 

Agricultojral  comrrKXJities; 
commercial  sales  financing; 
comments  due  by  3-28-97; 
published  1-27-97 

COMMERCE  DEPARTMENT 
Natiortai  Oceanic  and 
Atmospheric  Administration 

Fishery  conservatkxi  arxj 
management 


Alaska;  fistieries  of 
Exckjsive  Ecorxxnk: 
Zone- 
Pacific  halibut  and 

sablefish;  comments 

due  by  3-24-97; 
-     published  2-21-97 
PoHock;  oofTvnents  due  t>y 

3-24-97;  published  2-27- 

97 

EDUCATION  DEPARTMENT 

Postsecondary  educatkxi; 
Student  assistance  general 
provisons— 
CompManoe  audrts  and 
financial  responsit)ility 
standards;  comments 
due  by  3-24-97; 
pubfished  2-18-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emisskxi  starxlards: 
Petroleum  refinery  sources, 

new  and  existirig; 

convTients  due  by  3-24- 

97;  published  2-21-97 
Air  quality  impiemertatnn 
plans;  approval  and 
promuigatxjn;  various 
States: 
CaMomia;  comments  due  by 

3-26-97;  published  2-24- 

97 
Marylarxl;  commerHs  due  by 

3-27-97;  published  2-25- 

97 

Otw};  comments  due  by  3- 
27-97;  published  2-25-97 
Oregon;  comments  due  by 
3-27-97;  published  2-25- 
97 
Washington;  comments  due 
by  3-28-97;  published  2- 
26-97 
Air  quaily  planning  purposes; 
designatxxi  of  areas: 
Peonsytvania;  comments 
due  by  3-27-97;  published 
2-25-97 
Clean  Air  Act 
State  operating  permits 
programs — 

Maine:  comments  due  by 
3-24-97;  published  2-21- 
97 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Federal  Agricultural 
Mortgage  Corporatton; 
receivers  and 
consen/ators;  comments 
due  by  3-26-97;  published 
2-24-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Competitive  bidding 
procedures;  comments 


VI 
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viv 


due  by  3^7-97;  published 

3-21-97 
Practice  and  procedure: 
Regulatory  fees  (1997  FY); 

assessmerrt  and 

colection;  commerts  due 

by  3-25-97;  pubfshed  3- 

10-97 
Racte  stations;  table  of 


CaMbmia;  comments  due  by 

3-24-97;  published  2-7-97 
Colorado;  comments  due  t>y 

3^4-97;  published  2-7-97 
Idaho;  corrwneiits  due  t>y  3- 

24-97;  published  2-7-97 
Mirhigan;  comments  due  by 

3^4-97;  published  2-7-97 
Michigan;  comnwnts  due  by 

3^4-97;  published  2-7-97 
Mfehigan;  comments  due  by 

3^4-97;  published  2-7-97 
Wyorrang;  corrYnents  due  by 

3-24-97;  published  2-7-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Committees;  establishment, 
renewal,  termination,  elc.: 
National  Mwwfactured 

Home  Advisory  Council; 

membership  nomination; 

conwertts  due  t>y  3-2^ 

97;  pubished  2-26-97 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Law  and  order  on  Irxten 
reservations: 

Courts  of  lnd»n  Offenses 
and  law  and  order  code; 
correction;  comments  due 
by  3-28-97;  published  2- 
26-97 
TriMi  revenue  alocation 
plans;  comments  due  by  3- 
24-97;  published  2-20-97 
Correction;  comments  due 
by  3-24-97;  pubished  3-7- 
97 

INTERIOR  DEPARTMENT 
Hsh  and  WIMIHe  Service 
Endangered  and  Ihreaterwd 

species: 

PaHd  manzanita;  uoniiwnts 

due  by  3-27-97;  published 

2-25-97 

MTERIOR  DEPARTMENT 


appeals 

process;  comments  due  t>y 
3-27-97;  published  12-23-96 


Royalty  managemert: 
Oil  valuation;  Federal  leases 
arxj  Federal  royalty  oi 
sale;  comments  due  by  3- 
25-97;  published  1-24-97 

INTERIOR  DEPARTMENT 
Suffac*  Mining  RadamaMon 
and  Enforcement  Offica 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Texas;  comments  due  by  3- 
24-97;  published  2-21-97 

LABOR  DEPARTMENT 
Emptoyment  Standanla 
Adminlatralion 
Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  as 
amended: 

Btacfc  Lung  Benefits  Ad- 
Processing  and 
adjudcation  of  indMdual 
claims  by  former  coal 
miners  and  deperxjents; 
comments  due  by  3-24- 
97;  published  1-22-97 

PERSONNEL  MANAGEMENT 
OfFICE 

Empieymant 
Presidential  management 
intern  program;  comments 
due  by  3-24-97;  pubished 
1-22-97 

SECURITIES  AND 

EXCHANGE  COMMTO^IOH 

Securities: 
Plain  English  cisclosure; 
comments  due  by  3-24- 
97;  published  1-21-97 

SMALL  BUSINESS 
ADMmiSTRATION 

Business  loan  policy: 
Depository  and  norv 
depository  lerxJers; 
financing  and 
securitization  of 
unguaranteed  portiortt  of 
Small  Business  Act 
guaranteed  loans; 
comments  due  by  3-28- 
97;  published  2-26-97 
SmeA  business  size  starxlards 
and  government  contracting 
assistance  regulations: 
Very  smaH  business 
concerns;  comments  due 
by  3-24-97;  published  1- 
21-97 

SOCUL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 


Aged,  bind,  arxJ  disabled- 
Eligibility  and  benefit 
arrxxints  affected  bf 
ineligible  spouses  or 
parents  who  are  absent 
from  household  due 
solely  to  active  miMafy 
service;  comments  due 
by  3-25-97;  published 
1-24-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Massachusetts;  corrvnents 
due  by  3-25-97;  pubished 
1-24-97 
Regattas  and  marine  parades: 
Crawford  Bay  Crew  Classic; 
comments  due  by  3-24- 
97;  published  2-21-97 
Vessel  Inspection  alternatives: 
Classification  procedures; 
comments  due  t)y  3-27- 
97;  published  12-27-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  ffigM 
rules,  etc.: 

Grand  Canyon  National 
Park.  CO;  special  fligft 
cxies  in  vicinity  (SFAR 
No.  50-2);  comments  due 
by  3-24-97;  published  2- 
26-97 
Ainrarthirwss  directives: 
Airbus;  comments  due  by  3- 

24-97;  pubished  2-12-97 
Airbus  Industrie;  comments 
due  by  3-28-97;  pubished 
2-18-97 
British  Aerospace; 
comments  due  by  3-27- 
97;  pubished  2-14-97 
Jetstream;  comments  due 
by  3-27-97;  published  2- 
14-97 
McOonnei  Douglas; 
comments  due  t>y  3-28- 
97;  pubished  1-27-97 
Raytheon;  commer^s  due  by 
3-24-97;  pubished  2-12- 
97 
Airworttvness  starvJards: 
Spectai  corxfboru — 
Beechcrafl  model  E90 
airpiarw;  comments  due 
by  3-24-97;  published 
2-21-97 
Sino  Sweahngen  model 
SJ30-2  airplane; 


comments  due  by  3-24- 
97;  published  2-21-97 

D  airspace;  comments 
due  by  3-27-97;  published 
1-27-97 

Class  E  airspace;  comments 
due  by  3-25-97;  published 
2-13-97 

TRANSPORTATION 
DEPARTMENT 

Fiji    iiimI      I  II  11  111  I   I  ■  I  I 

raoarai  mgnway 
Adminlstratton 

Motor  carrier  safety  standards: 

Federal  regulatory  review; 
comments  due  by  3-28- 
97;  published  1-27-97 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Practice  arxl  procedure: 

Rail  passenger  carrier 
commutaticn  or  suburban 
fare  increases;  CFR  part 
removed;  comments  due 
by  3-26-97;  pubished  2- 
24-97 

TREASURY  DEPARTMENT 

Customa  Sarvlea 

Drawback  regulatk)ns; 
comments  due  by  3-24-07; 
pubished  1-21-97 

TREASURY  DEPARTMENT 

Internal  Ravanua  Servtca 

Income  taxes: 

Foreign  investment — 

Qualified  Electing  Fund 
Elections,  preferred 
shares;  hearing; 
commerrts  due  by  3-24- 
97;  published  12-24-96 

Nuclear  deconwnissioning 
reserve  turxJs;  revised 
schedules  of  ruing 
amounts;  comments  due 
by  3-24-97;  pubished  12- 
23-96 

Reorganizations;  receipt  of 
rights  to  acquire 
corporation  securities; 
comments  due  t>y  3-24- 
97;  pubished  12-23-96 

SharefiokJer  interest 
continuity  requirement  for 
corporate  reorganizations; 
comments  due  by  3-24- 
97;  pubished  12-23-96 


CFR  CHECKLIST 


Tide 


Stock  Number 


This  checklist,  prepared  by  the  Office  of  ttie  Federal  Register,  is 
published  weekly.  It  is  arranged  in  ttie  order  of  CFR  titles,  stock 
numt}ers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  ttiat  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  "•"  precedes  each  entry  that  Is  now  available  on-liite  through 
the  Government  Printing  Office's  GPO  Access  service  at  Mlp-JI 
www.access.gpo.gov/nara/cfr.  For  Infomfiation  about  GPO  Access 
can  1-888-293-6498  (toll  free). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  ttie  latest  Issue  of  the  LSA  (List  of  CFR  Sectk)ns 
Affected),  wtiKh  is  revised  monttily. 

The  annual  rate  for  sutschption  to  alt  revised  volumes  is  $951 .00 
domestic,  S237.75  addltkxial  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
acconpanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  "may  be  telepfwned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  am.  to  4:00  p.m.  eastem  time,  or  FAX  your  charge  orders 
to  (202)  512-22S0. 

TNto  Stock  Number  Prtee       ReviskxtOal* 

•1.  2  (2  Reserved) {8W-028-000Q1-1) $4.25       Feb.  J.  1996 

•3  (1995  Compiotion 
and  Ports  100  and 
101) (869-028-00002-9) 221)0 


(869-032-00003-4) 


7.00 


5  Parts: 

1-699  _ (869-02840004-5) 26.00 

•700-1 199 (869rOa-00005-3) 20J)0 

•120O-€nd,  6  (6 

Besewed) (869-028-00006-1) 25.00 

TParts: 

•0-26 (869-028-00007-0) 22.00 

27-45  (869-028-00008-8) .._..  UJOO 

46-51  <869-028-00009-6) 13.00 

52  (869-028-00010-0) 5.00 

•53-209 (869-028-0001 1-8) 17«) 

•210-299 (86WJ2W)0012^) ^JOO 

•300-399  <869-032-00011-5) 22J0O 

•400-699 (869-028-00014-2) 2200 

700-899 _ (669-028-00015-1) 25.00 

900-999 (869-028-00016-9) 30.00 

1000-1199 (869-028-00017-7) 35.00 

1200-1499  ...._ (869-028-00018-5) 29J0O 

1500-1899  _ _ (869-028-00019-3) 41 OO 

1900-1939  (869-028-00020-7) 16O0 

1940-1949  (869-028-00021-5) 31.00 

1950-1999  „„ (869-028-00022-3) 39X)0 

2000-End  ...-. (869-028-00023-1) \SJ0O 


'Jan.  1,  1996 
Jan.  1,  T997 

Jan.  1,  1996 
Jan.  1,  1996 

Jan.  1,  1996 

Jan.  1,  1996 
Joa  1,  1996 
Jan.  1,1996 
Jan.  1, 1996 
Jan.  1,  1996 
Jaa  1,  1996 
Jon.  1,  1997 
Jan.  I,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  I,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jon.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 


•8  _ „....  (869-028-00024-0) 

9Parts: 

1-199  

200-£nd  


23.00       Jan.  1,  1996 


....  (86W)28-00025-8) 30.00 

....  (869-028-00026-6) ......     25.00 


101 

0-60 (869-028-00027-4) 30O0 

•51-199 .....  (869-028-00028-2) 24i» 

200-399 (869-028-00029-1) 5.00 

400-499 (869-028-00030-4) 21 .00 

500-€nd (869^8-00031-2) 34.00 


Jon.  1,  1996 
Jan.  1, 1996 

Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jaa  1,  1996 

20.00       Jan.  1, 1997 


••11  (869-032-00029-8)  ... 

12  Parts: 

1-199  (869-028^)0033-9) 12X0  Jon.  1,  1996 

200-219 (869-028^)0034-7) 17X10  Jan.  1,  1996 

220-299 (869-028-00035-5) 29D0  Jan.  1.  1996 

300-499 (869-O28-00036-3) 21.00  Jan.  1,  1996 

500-599 (869-028-00037-1) 20J)0  Jaa  1,  1996 


600-€nd (869-028-00038-0) ... 

13  _ (869-028-00039-8) ... 

14  Parts: 

1-«9 (869-028-0004O-1) ... 

60-139 (869-028-00041-0) .... 

140-199 ...._ (869-028-00042-8) .... 

200-1199 (869-028-00043-*) ... 

1200-End (869-028-00044-4) .... 

15  Parts: 

0-299  (869-028-00045-2) ... 

300-799  ...„ (869-028-00046-1)  .... 

800-End  „ (869-028-00047-9)  _., 


31.00 
18.00 

34X10 
30.00 
13i)0 
23X10 
]6M 

16.00 
2&J0O 

Msn 


16  Parts: 

0-149 (869-O28-00048-7) 6.50 

150-999 _. (669-028-00049-5) 19.00 

4000-End  .._ It...  (869^)28-00050-9) 26X)0 

17  Parts: 

21.00 
25.00 
31X10 


1-199  ....„ (869-028-00052-5) 

200-239 (869-028-00053-3) 

240-€nd  (869-028-00054-1) 

18  Parts: 

1-149  „ 

150-279  

280-399  

400-End  


(869-028-00055^)) 17.00 

....  (86W)28-00056-«)  ..„..  12.00 

....  (869-028-00057-6) T3.00 

....  (869^)28-00058-4) 1 1 JOO 


19  Parts: 

1-140  (869-028-00059-2) 

141-199 (869-028-0006(W) 

200-End  „ (869-028-00061-4) 


26.00 
23.00 
IZOO 


20  Parts: 

1-399  (869-028-00062-2) 20.00 

•«M99 <869-028K)0063-1) 35.00 

5flO-€nd  (869-028-00064-9) 32.M 

21  Parts: 

•1-99  (869-028-00065-7) 16.00 

•100-169 (869-028-00066-5) 22J0O 


•170-199 (869-028-00067-3) 

•200-299 (869-028-00068-1) 

•300-499 „  (869-028-00069-0) 

•500-599 _.  (869-028-0007O-3) 

•600-799 (86W>28-00071-1) 

•800-1299  .„ (869-028-O0072-0) 

•1300-End _ (869-028-00073-8) 

22  Parts: 

1-299  (869-028-00074-6) 

300-£nd  (869-028-00075-4) 

23  


29J0O 

soxn 

28.00 

8.50 

30.00 

14X)0 

36.00 
24.00 

,  (869-028-00076-2) 21 .00 


24  Parts: 

0-199 (869-028-00077-1) 30X)0 

200-219 (869-028-00078-9) 14X)0 

220-499 (869-028-00079-7) 13X)0 

500-699 „.. (869-028-00080-1) ......  14X)0 

700-899 (869-028-00081-9) 13.00 

900-1699 (869-028-00082-7) 2100 

1700-€nd (869-028-00083-5)  _...  14.00 

25 (869-028-00084-3)  „....  32X)0 

28  Parts: 

§§  1 .0- 1-1 .60 (869-028-00085-1) ..._.  21  JOO 

§§1.61-1.169 (869-028-00086-0) 34.00 

§§1.170-1.300 (669-028-00087-8) 24X)0 

§§1.301-1.400 (869^)28-00088-5) 17.00 

§§1.401-1.440 (869-028-00089-4) 31.00 

§§1441-1.500 (869-028-00090-8)  22.00 

§§  1.501-1.640 (869-028-00091-6) 21.00 

§§  1  Ail-1.850 (869-028-00092-4) 25.00 

§§  1.851-1.907 (869-028^)0093-2) 26.00 

§§1.908-1.1000  (869-028-00094-1) 26X10 

§§  1.1001-1.1400  (869^)28-00095-9) 26.00 

§§  I.l401-End  (869-028-00096-7) 35.00 


Revision  I 
Jon.  1,  1996 
Mar.  1,  1996 

Jon.  1,  1996 
Jaa  1,  1996 
Jon.  1,  1996 
Jon.  1,1996 
Jon.  1,  1996 

Jan.  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 

Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 

May  1,1996 
May  1,  1996 
May  1,  1996 
May  1,  1996 
May  1.  1996 
May  1,  1996 
May  1,  1996 

May  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  I,  1996 


iMI 
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IX 


IMI 


TMto 


Stock  Numbsr 


PriM       RswMonOato 


TM* 


Stock  Number 


Prioo       Revision  Dal* 


2-29 (869-02S-00097-5)  ...„.  28.00  Apr. 

30-39  -...  (869-O2»-0009»-3) 20.00  Apr. 

4IM9  (869-028-00099-1) 13.00  Apr. 

5(K299 „...  (869-028-00J0O-9) 14.00  Apr. 

300-499 (869-028-00101-7) 25.00  Af». 

500-599 „  (869-028-00102-6) 6.00  'Apr. 

MKnd  (869O2e-00103n3)  .„...  8X0  Apr. 


.  (869-028-00104-1) 4400  Apr. 

.  (869-028-00105-0) ..._.  13.00  Apr. 

'.  (86»-02ft-00)06^ 35J»  July 

.  (869-028-00107-6)  ._...  30.00  Aiy 

.  (869-028-00108^ 26II0  July 

.  (869-028-00109-2) 42.00  July 

(869-028-001 10-6) 48.00  July 

(869-028-00111-4)......  TDJOO  July 


271 

1-199  

200-€nd  .. 

2B  PsrtK 

1-42 

43-«(K}.... 


291 

0-99 

I00-«9 

S00<499 

900-1899 

I90Q-I9l0(§§1900to 

1910999)  ....„ 

1910  (S§  19iaiOOO  to 

erxJ)  

1911-1925  

19M 

1927-6x1 ._ _ 


(869-028-0W12-2) 43i)0        July 


301 
1-199  .... 
200-699. 
700-End 


,(869-028-00113-1) 27.00 

.  (869-82ft-001 14-9) ..._.  19.00 

.  (869-028-001 15-7) U.00 

.  (869-028-001 16-5) .....  38.00 

.  (869-028-001 1 7-3)  ._...  33.00 

.  (869-028-001 18-1)  „...  26.00 

.  (869-028-001 19-(9....-  38.00 


31 

0-199  

200-£nd  .„ 

32Pw1s: 
1^39,  Vo*.  I .. 
1-39,  Vol.  H . 
1-39,  Vol  H 

1-190  

191-399  

400-629  

630-699  

700-799  

aOO-End  ..„ 

33P«1K 

1-124  _ 

125-199  

200-End  ._„ 

34  Parts: 

1-299  „.. 

300-399  

400-€nd  ..... 


361 

1-199  

200-€nd  ... 

37  .„ 

3SPartK 

0-17  

18-€nd  ...- 


.  (869-O28-00T2O-3) ...-.  20i» 

.  (86^-028-00121-1) 3iM 

15.00 

_ _ 19.00 

„..._ 18.00 

.(86»-02e-00122-(9 42.00 

.  (869-028-00123-8) 50.00 

.  (869-028-00124-6)  ...^.  34O0 

.  (869-028-0012&4) 14.00 

.  (869-028-00126-2)  ....„  28O0 

.  (869-028-00127-1) 28.00 

.  (869-O28-00T28-9) 2&00 

.  (869-028-00129-7) 35O0 

.  (869-028-00130-1) ......  32410 

.  (86»-02«-00131-^  ...„.  27.00 

.  (869-028-00132-7) 27O0 

.(869-028-00133-5) 46.00 

.  (869-028-00134-9  .....  15.00 


..*.  (869-028-00135-1) 20J» 

....(869-028-00136-0) 48X0 

._.  (869-028-O0137-«) 24.00 


.(869-02&-00 138-6) 3400 

.(869-028-00139-4) 38.00 


40PartK 
•1-61  .... 

•52 

•53-59  ... 

60  

•61-71  .„ 
•72-«  .„ 
•81-85  ... 

86  

•87-135. 


July 
July 
July 
July 

July 
July 
July 

July 
July 

'J^ 
'July 
'July 

Ju^ 
July 
July 

*Ju(y 
July 
**f 

July 
July 
July 

July 
July 
July 

July 

July 
July 

July 

J»iy 

July 


.(869-028-00 140-8) 23O0  July 

.  (869-028-00141-6) 50.00  July 

.(869-028-00 142-4) 51.00  July 

.  (869-028-00143-2) 14.00  July 

.(869-028-00144-1)  47O0  July 

.  (869-028-00145-9) 47.00  July 

.  (869-028-00146-7) 34.00  July 

.(869^)28-00147-6) 31O0  July 

.  (869-028-00148-3) 4600  July 

.  (869-028-00149-1) .....  35i)0  July 


996 
996 
996 
996 
996 
990 
996 

996 
996 

996 
996 

996 
996 
996 
996 

996 

996 
996 
996 
996 

996 
996 
996 

996 
996 

964 
984 
984 
996 
996 
996 
991 
996 
996 

996 
996 
996 

996 
996 
996 

996 


996 
996 

996 


996 
996 

996 


996 
996 
996 
996 
996 
996 
996 
996 
996 


•136-149 (869-028-00150-5) 35O0 

•150-W9 (869-028-00151-3) 33.00 

•190-259 (869-(J2a-00152-1) 22O0 

•260-299 (869-028-00153-0) 53.00 

•300-399 (869-028-00154-8) 28.00 

•400-424 (869-028-00155-6) 33.00 

•425-699  . (869-028-00156^) 38.00 

•700-789 _ (869^)28-00157-2) 3300 

•790-€nd (869-028-00158-7) 19.00 

41  Chapters: 

1,  1-1  to  1-10 

1, 1-1 1  to  AppeiKfx,  2  (2  Reserved) 

3-6 


7 _ 

9 

lo^ii' "~'"".Z'.Z.Z„.Z. 

18,  Vol.  I,  Ports  1-6 „. 

18.  Vd.  II,  Ports  6-19 

18,  Vol,  lit,  Ports  20-52 

19-100  

1-100  (869-028-00159^  . 

101  (869-028-00160-2) . 

102-260 (869-O2&-00161-1) . 

201-€nd (869-028-00162-9)  . 


13.00 
13O0 
14.00 
6O0 
4.50 
13O0 
9.50 
13.00 
13.00 
13.00 
13O0 
12.00 
36.00 
17.00 
17.00 


421 

•1-399  

•400-429... 
•430-End... 

43Pwts: 

•1-999  

•1000-end 


..  (869-028-00163-7)  .....  32.00 

...  (869-028-00164-5)    ._.  34O0 

...  (869-028-00166-3) 4400 

..(869-028-00166-1) 30.00 

...  (869-028-00167-0) 45.00 


45 

•1-199  (869-028-00169-6) 28.00 

200^99 (869-028-001 7O-0) 1400 

•500-1 199 (869-028-00171-8)  .....  30.00 

•1200-End  . (869-028-00172-6) 36.00 


461 

•  1-40  

•41-69  ... 
•70-89  .... 
•90-139  ... 

•  140-155. 
•156-165  . 

•  166-199  . 
•200^199  . 
•500-€nd. 

47  Parts: 

•0-19  

•20-39  .„ 
•40-69  ... 
•70-79  ... 
•80-€nd  .. 


„  (869-028-00T73-4) 26.00 

(869-028-00174-2)  .....  21.00 

(869-028-00175-1) 11.00 

(869-028-00176^ 2600 

(869-028-00177-7) 15O0 

(869-028-00 178-5) 20.00 

(869-028-00179-3) 22O0 

(869-028-00180-7).....  2100 

_ (869-028-00181-6) .....  17.00 

(869-O28-00182-3) .....  35.00 

(869-028-00183-1) 26.00 

(86W)28-001&4-0) 18.00 

(869-028-00185-8) 33.00 

(869-028-00 186-6) 39.00 

48  Chapters: 

•1  (Ports  1-51)  (869^)28-00187-4) 45.00 

•1  (Ports  52^99)  (869-028-00188-2) 29.00 

•2  (Ports  201-251)  (869-028-00189-1) 22.00 

•2  (Ports  252-299)  (869-028-00190-4) 1600 

•3-6 (869-O28-00191-2) 30.00 

•7-14  (869-028-00192-1) 29.00 

•15-28  (869-O28-00193-9) 38.00 

•29-£nd  (869-028-00194-7) 25.00 

48  Parts: 

•  1-99  (869-028-00195-5) 32.00 

•  100-185 (869-028-00196-3) 50O0 

•  186-199 (869-028-00197-1) 1400 

•200-399 (869^)28-00198-0) 3900 

••400-999 (869-028-00199-8) 49.00 

•  1000-1199  (869-028-00200-5) 23.00 

•1200-€nd (869-028-00201-3) 15O0 


July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 


JJUy 
iJuly  1 
JJuly 
3July 
iJuly 
iJiiy 
^July  1 
JJuly  1 
JJuly  1 
JJuly  1 
'July  1 
July  I 
July  1 
July  1 
July  1 

Oct.  1 
Oct.  1 
Octl 

Oct.  1 
Oct.  1 


(869-028-00168-8) 31O0        Oct.  1 


Oct.  1 

*Oct.  1 

Oct  1 

Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


996 
996 
996 
996 
996 
996 
996 
996 
996 

964 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
996 
996 
996 
996 

996 
996 
996 

996 
996 

996 

996 
995 
996 
996 

996 
996 
996 
996 
996 
996 
996 
996 
996 

996 
996 
996 
996 
996 

996 
996 
996 
996 
996 
996 
996 
996 

996 
996 
996 
996 
996 
996 
996 


TNI*  StocfcNumbor 

50  Parts: 

••1-199  (869-028-00202-1) 

•200-599 (869-028-00203-0) 

•600-£nd (869-028-00204-8) 

C:fs  Index  or>d  FirKings 
Aids (869-028-00051-7) 


Prte*      RmisionOala 


34O0 
22.00 
26O0 


Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 


35.00   Jon.  1,  1996 


Complete  1997  CFR  set „„  951.00 

MicroAche  CFR  Edition: 

Subscription  (moled  as  Issued) 247O0 

IndMduol  copies ixo 

Complete  set  (one-time  moling) „ 264O0 

C:omplete  set  (one-time  moling)  _ 264.00 


1997 

1997 
1997 
1996 
199S 


<  Bacojse  Titie  3  is  on  onnud  comptation,  lt«  volume  and  ci  previous  voknes 
tfKxM  be  retoned  as  o  permoneot  reference  source. 

'Ttte  Xiy  1,  1985  edition  o»  32  CFR  Ports  1-189  contains  o  note  only  tor 
Pots  1-39  inckjsive.  For  ttw  U  text  of  me  Defense  AcqumHon  liegulaiNons 
in  Parts  1-39,  consUt  ttie  Itvee  CFB  volumes  issued  as  of  July  I,  1964  conkininQ 
ttKMeparts.  ^ 

'The  .kiy  1.  1985  ecMon  of  41  CFB  Chapters  1-100  contains  a  note  oriy 
lor  Qnplers  1  to  49  inckJSive.  For  ttw  ful  text  of  procwemeni  tegiiolions 
in  Chapters  1  to  49,  consiit  the  eleven  CFB  volumes  isued  as  of  JiJy  1, 
1964  containing  those  chopters. 

*No  amendments  to  tha  volume  were  promulgated  diiing  the  period  Apr. 
1,  1990  to  Mar.  31,  1996.  The  CFR  volume  issued  Apr!  1,  1990  shouU  be 
retained. 

»No  amendments  to  this  volume  were  promulgated  during  me  period  Jiiy 
1, 1991  to  Jwe  X,  1996.  The  CFB  vokjme  issued  Jiiy  1,  1991,  should  be  retoned 

*tte  amendments  were  promiigaleO  dicing  me  period  October  1,  1995  to 
September  3a  1996.  The  CFR  vohne  issued  October  1,  1995  tfxxid  be  reloned. 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
5 1 2- 1 66 1 ;  type  s wais,  then 
login  as  guest  (no  password  ^^ 

required). 

You  may  also  connect  using  local  WAIS  cHent  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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Public  Papers 
offthe 

Presidents 
of  tlie 
United  States 

Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  years  are 
available;  other  volumes  not  listed  are 
out  of  print. 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 


Publitkcd  by  the  Orrice  of  the  Federal  RcgMiw.  Nalioful 
ArchivM  and  Records  Adminisiration 

Mail  order  to: 

Superintendent  of  Etocuments 
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Order  Now! 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  pubhshed  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


THE  UNITED  STATES 

GOVERNMEnT  MANUAL 

1996/97 


*36  per  copy 


Jnited  States  Go' 


t 


Charge  your  order. 
It's  easy! 


W8C 


Odor  Procasaing  Code: 

*7917 

□  YES,  please  send  me copies  of  The  United  States  Govemnfient  Manual,  1996/97, 

S/N  069-000-00069-0  at  *36  («45  foreign)  each. 

Total  cost  of  my  order  is  * .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account       |    |    |    |    |    |    |    |  -  □ 

□  VISA      □  MasterCard 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State.  Zip  code 


(expiration  date)     Thank  you  for  your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  form  with  your  payment. 


Authorizing  signature 
Mail  orders  to: 


a/96 


Fax  orders  to: 

Phone  orders  to:  (202)512-1800 


Superintendent  of  Documents 
PC.  Box  371954 
Pittsburgh.  PA  15250-7954 

(202)  512-2250 
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Briafingi  on  how  to  nae  the  Feikral  Kagistar 

For  information  oa  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regubttums  (CFB)  voiumes  is  now  avail^le  via  GPO 
Access,  a  service  of  the  United  States  Govemment  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
antil  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://wwwjKxess.gpo.gov/ntn/cfr 

For  additional  infnmation  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•k    Phone:  toll-free:  1-888-293-6498 
it    Email:  (po8CcessOgpo.gov 


IMI 


n 


Fedovl  RegistM-  /  Vol.  62,  No.  57  /  Tuesday.  March  25,  1997 


m 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
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by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the  Federal 
Register  Act  (49  SUt.  500,  as  amended;  44  U.S.C  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Dcxnunents,  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

Tlie  Federml  RagistBr  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issuedoy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  dav  before  they  are  published,  unless 
earlier  filing  is  requested  by  tne  issuing  agency. 

TIm  Mftl  of  ibm  Nattonal  Archivfls  and  Records  Administration 
authenticatei  diis  iaaue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

Hm  Federal  Register  is  published  in  paper,  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Ragisliii  on  GPO  Access  is  issued  under  the  authority  of  the 
Administrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
Volume  59.  Number  1  (January  2,  1994)  forward.  Free  public 
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The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  SS55.  or  $607  for  a  combined  Federal  Register.  Federal 
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S8.00  for  each  ^up  of  pages  as  actually  bound;  or  $1.50  for 
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General  online  information 

202-512-1530 

1-8S8-293-64B8 

Single  copiea^Mck  copies: 

Paper  or  fiche 

512-1800 

Assistance  with  public  single  copies 

512-1803 

FEDERAL  AGENCIES 

Subscriptians: 

Paper  or  fiche 

523-5243 

Assistance  with  Federal  agency  subscriptions 

523-5243 
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NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Docuiment  Drafting  Handbook 
(DDH)  is  now  available  at: 

fattp://wwwjiara.goT/nara/bdragM<BiAidlioiitJrtml 

This  handbook  helps  Federal  agencies  to  prepare  dociunents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  infoOfiedreg.nara.gov 


VUtatAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  ums  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary  to 

leeaaich  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


WASHINGTON,  DC 

April  15,  1997  at  9:00  am 

Office  of  the  Federal  Register 

Conference  RocHn 

800  N<x1h  Capitol  Street.  NW. 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 

202-523-4538 


Agrfcuiture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Federal  Crop  Insurance  Corporation 
See  Food  and  Consumer  Sravice 
See  Foreign  Agricultviral  Service 
See  Forest  Service 

See  Natural  Resources  Conservation  Service 
See  Rural  Housing  Service 
NOTICES 

Import  quotas  and  fees: 
Upland  cotton 
Special  import  quota.  14105-14109 

Animal  and  Plant  Health  Inspection  Servic* 

PROPOSED  RULSS 
Animal  weUare: 

Rulemaking  petitions — 
Retail  pet  store;  term  definition,  14044-14047 
Plant-related  quarantine,  foreign: 

Fruits  and  vegetables;  importation.  14037-14044 
Nonces 
Environmental  statements;  availability,  etc.: 

Nonindigenous  biological  control  agent  release;  permit 
issuance.  14109-14110 

Army  Department 

See  Engineers  Corps 

NOTICES 

Meetings: 

Scientific  Advisory  Board.  14120 
Patent  licoises;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Allen  Telecom  Gttiup,  Inc..  Decibel  Products  DivisioD, 
14120 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  14151-14152 
Submission  for  OMB  review;  comment  request,  14152 

Children  and  FamUiee  AdmlnlMiaUon 

NOTICES 

&ants  and  cooperative  agremnents;  availability,  etc.: 

Native  American  programs — 
Temporary  assistance  to  needy  {amilies,  14276-14282 
Organization,  hmctions,  and  authcnity  delegations: 

Child  Support  Enforcement  Office,  14152-14154 

Coast  Guard 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc: 
National  OCGshore  Safety  Advisory  Committee.  14181 

Commerce  Department 

See  Export  Administration  Bureau 

See  National  Oceanic  and  Atmospheric  Administratian 

Defense  Department 

See  Army  Etepartment 
See  Engineers  Corps 


Aims  sales  notification;  transmittal  letter,  etc.,  14116-14119 
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Education  Department 

NOnCES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  14120-14121 
Grants  and  cooperative  agreements;  availability,  etc: 

Federal  work-study  programs.  14121-14122 

Jacob  K.  Javits  fellowship  program.  14186 
Meetings: 

National  Assessment  Governing  Board,  14122 

Energy  Department 

See  Energy  Information  Administratiaii 
See  Energy  Research  Office 
See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Medical  surveillance  for  fonner  DCK  workers;  evaluatka^ 

14122-14125 
Mobile  systems  certification  program.  14125-14126 
Meetings: 
Environmental  Management  Site  Specific  Adviaoty 
Board- 
Nevada  Test  Site.  14126 
Oak  Ridge  Reservation,  14126-14127 
Natural  gas  exportation  and  importation: 
Indeck  Oswego  L.P.  et  al.,  14127 
North  American  Resources  Co.  et  aL.  14128 

Energy  information  Adminlstrstion 

NOTICES 

Agency  information  collection  activities: 
Proposed  collectian;  comment  request.  14128-14129 

Energy  Reeearch  Office 

NOTICES 
Meetings: 
Fusion  Energy  Sciences  Advisory  Committee,  1412^ 
14130 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Upper  North  Branch  Potomac  River,  MD  and  WV; 
environmental  restoration  feasibility  study.  14120 

Enviformiental  Protection  Agency 

RULES 

Superfimd  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update.  14003-14004 
NOTICES 
Clean  Air  Act: 
Qtizens  suits;  proposed  settlemmts — 
Sierra  Club  et  al.,  14139-14140 
Superfiind;  re^x>nse  and  remedial  actions,  proposed 
settlements,  etc 
Middlefield-EUis-Whisman  Site.  CA.  14140 
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Export  Administration  Bureau 

NOTICES 
Meetings: 
Information  Systems  Technical  Advisory  Committee, 
14114-14115 

Federal  Aviation  Administration 

PfWPOSEO  RULES 
Airworthiness  directives: 

British  Aerospace,  14047-14048 
NOTICES 
Passenger  facihty  charges;  appUcations,  etc.: 

Charlottesville-Albemarle  Airport,  VA,  14181-14182 

Oneida  County  Airport,  NY,  14182 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 

Terrestrial  microwave  fixed  services;  appUcations  in  38.6- 
40.0  GHz  band;  processing  freeze  on  amendments  of 
right  UJted,  14015-14016 
Radio  stations;  table  of  assignments: 

Alabama  et  al.,  14005 

Louisiana,  14004 

Nevada.  14004  14005 

Virginia,  14005-14006 
Television  broadcasting: 

Digital  broadcast  television  hcensees;  digital  television 

standard  use  requirement,  14006-14015 
DttoonAcn  Dm  cs 

Radio  stations;  table  of  assignments: 

Idaho;  correction,  14091 

Texas,  14091-14092 
Television  stations;  table  of  assignments: 

Pennsylvania,  14092-14093 

Federal  Crop  Insurance  CorporaOon 


Ctop  insurance  regiilations: 
Cranberries 
CoTTaction,  13983 

Federal  Emergency  Management  Agency 


Agency  information  collection  activities: 

Proposed  collection;  comment  request,  14140-14142 
Disaster  and  emergency  areas: 

Ohio,  14142 

Tennessee.  14142-14143 

West  Virginia,  14143-14144 


I  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Cataula  Generating  Co.,  L.P.,  et  al.,  14135-14139 
Environmental  statements;  availability,  etc.: 

National  Fuel  Gas  Supply  Corp..  14139 

Southern  Natural  Gas  Co.,  14139 
Applications,  hearings,  determinations,  etc.: 

Colorado  Interstate  Gas  Co.,  14130 

Columbia  Gas  Transmission  Corp.,  14130-14131 

Destin  PipeUne  Co.,  LLC,  14131-14132 

Eastern  Shore  Natural  Gas  Co.,  14132 

Entergy  Gulf  States,  Inc..  14133 

Exxon  Pipeline  Co.  et  al.,  14133 

Panhandle  Eastern  Pipe  Line  Co.,  14133-14134 

Sabine  Pipe  Line  Co.,  14134 

Tennessee  Gas  Pipeline  Co..  14134 


Texas  Gas  Transmission  Corp.,  14134-14135 
Transcontinental  Gas  Pipe  Line  Corp.,  14135 

Federal  Housing  Finance  Board 

NOTICES 

Meetings;  Simshine  Act,  14144 
Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  14144-14145 
Freight  forwarder  hcenses: 
Kearney  Companies,  Inc.,  et  al.,  14145 

Federal  Mediation  and  Conciliation  Service 

PROPOSED  RULES 
Arbitration  services: 
Arbitration  poUcy  and  procedures 
Correction,  14052 

Federal  Reeerve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  14145 

Formations,  acquisitions,  and  mergers,  14145-14146 

Permissible  nonbanking  activities,  14146 
Federal  Reserve  bank  services: 

Volume-based  flee  structures  for  electronic  payment 
services  and  products,  etc.;  approval,  14146-14151 

Federal  Trade  Commleaton 

PROPOeED  RULES 
Hobby  Protection  Act: 
Overall  costs,  benefits,  and  regulatcvy  and  economic 
impact,  14049-14050 
Trade  regulation  rules: 
Leakproof,  guaranteed  leakproof,  etc.;  deceptive  use  as 
descriptive  of  dry  cell  batteries,  14050-14051 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Bruneau  hot  springsnail,  14101-14103 
Preble's  meadow  jiunping  mouse,  14093-14101 
NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Lane,  Linn,  Benton,  and  Douglas  Counties,  OR; 
northern  spotted  owl,  etc.,  14161-14162 

Food  and  Consumer  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  14110 

Food  stamp  program: 
Electronic  benefit  transfer  systems;  interoperability, 
14110-14112 

Food  and  Drug  Adminlstratton 

NOTICES 

GRAS  or  prior-sanctioned  ingredients: 

Cerestar  USA,  Inc.,  et  al.,  14154 
Medical  devices;  premarket  approval: 

VISX  Excimer  Laser  System  (Models  B  and  C)  for 
Photorefractive  Keratectomy,  14154-14155 

Foreign  Agricultural  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  14112-14113 


Grants  and  cooperative  agreements;  availability,  etc: 
Emerging  maritsts  program.  14113-14114 

Forest  Service 

Ncnccs 
Meetings: 
Eastern  Washington  Cascades  Province  Advisory 
Committee.  14114 

General  Servicee  Administration 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 
Agency  records  and  information  materials;  public 
availabiUty,  14081-14091 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 

Health  Care  Hnancing  Admlnistratkm 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  reqxiest,  14155-14156 
Sulnnission  for  OMB  review;  comment  request.  14156- 
14157 

Housing  and  Url>an  Development  Department 

NOTICES 
Privacy  Act: 
Computer  matching  programs.  14160-14161 


See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Paik  Service 

See  Surface  Mining  Reclamation  and  Enfoicranent  Office 

Internal  ReveiNie  Service 

RULES 

Income  taxes: 
Travel,  entertainment,  gifts  and  listed  propmty;  business 
expenses  substantiation,  13988-13991 
PHOPOSEO  RULES 
income  taxes: 
Travel,  entertainment,  gifts  and  listed  property;  business 
expenses  substantiation;  cross-reference.  14051- 
14052 

bitsmadonal  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act.  14164 


See  Mine  Safety  and  Health  Administration 

NOnccs 

IntematioDal  child  labor  practices;  hearing.  14164-14165 


NOTICES 

Withdrawal  and  reservation  of  lands: 
Nevada;  correction,  14162 


Mfcisrals  Management  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Oil-spill  contingency  plans  for  faciUties  seaward  of  coast 
line,  13991-14003 
PR0P06ED  RULES 

Oil  Pollution  Act  of  1990;  implementation: 
O&hore  facilities:  oil  spill  financial  responsibility. 
14052-14079 

Mkie  Safety  and  Health  Administration 

RULES 

Reporting  and  recordkeeping  requirement,  13991 

Natlonai  AeroruHitlcs  and  Space  Administration 

RULES 

Acquisition  regulations: 

Contractors  and  offerors  certification  requirements;  non- 
sUtutory,  14035-14036 

Miscellaneous  amendments,  14016-14035 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Insiirance  cost  information  booldet;  availabiUty;  correction. 
14183 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  14157- 
14158 
Meetings: 
National  Institute  of  Child  Health  and  Human 

Development,  14158-14159 
National  Institutes  of  Allmgy  and  Infectious  Diseases, 

14159 
Research  Ckants  Division  special  emphasis  panels. 
14159-14160 

Natlonai  Oceartic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish,  13983-13988 
PnOPOSB)  RULES 

Fishery  conservation  and  management: 
Noitiieastem  United  States  fisheries — 
Mid-Atlantic  Fishery  Management  Council;  pubUc 

hearings,  14103-14104 

NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  pennits — 
Lane.  Linn.  Benton,  and  Douglas  Countief.,  C^ 
northern  spotted  owl,  etc.,  14161-14162 
Pennits: 
Endangered  and  threatened  species.  14115 
Marine  mammals.  14115-14116 


NOTICES 

Applications,  hearings,  determinations,  etc.. 
Lykes  Bros.  Steamship  Co..  Inc.,  14183 


NOTICES 

Agency  infbnnation  collection  activities: 

Proposed  ooUectian:  comment  request.  14162-14163 
Meetings: 

Upper  Delawue  Scenic  and  Recreatiooal  Rivw  Qtizens 
Advismy  Council,  14163 
National  Register  of  Historic  Places: 

Pending  nominations.  14163-14164 
Realty  actions;  sales,  leases,  etc: 

Arizona.  14164 
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Natural  Resources  Conservation  Service 

NOTICES 

Watershed  projects;  reauthorization  of  funds: 
Dunloup  Creek  Watershed,  WV,  14114 

Nuclear  Regvlatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  14165-14166 
Environmental  statements;  availability,  etc.: 

Arizona  Public  Service  Ck).,  14169-14170 
Meetings: 

Medical  Uses  of  Isotopes  Advisory  Committee,  14170- 
14171 

Nuclear  Safety  Research  Review  Committee,  14171 
Meetings;  Sunshine  Act,  14171 
Applications,  hearings,  determinations,  etc.: 

Duquesne  Light  Co.  et  al.,  14166-14167 

Pennsylvania  Power  &  Light  Co.,  14167-14169 

Wolf  Creek  Nuclear  Operating  Corp.,  14169 

Personnel  Management  Office 

RULES 

Allowances  and  differentials: 
Cost-of-Uving  allowances  (nonforeign  areas),  14188- 
14189 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  14171- 
14172 
Allowances  and  differentials: 
Cost-of-Uvtng  allowances  in  nonforeign  areas;  report  on 
1996  surveys;  availabiUty,  14190-14273 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Rural  Housing  Service 

NOTICES 
Riual  housing: 
Section  515  loan  funds  recipients  hst  (1996  FY),  14114 

Securities  and  Exchange  Commission 

NOTICES 

Self- regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  14172-14173 
Cincinnati  Stock  Exchange.  Inc..  14173-14174 
New  Yoik  Stock  Exchange.  Inc..  14174-14176 
Philadelphia  Stock  Exchange,  Inc.,  14176-14179 

SniaN  Business  Administration 

Nonccs 

Disaster  loan  areas: 

Arkansas.  14179 

Kentucky.  14179 

Micronesia,  14179-14180 

Minnesota,  14180 

Ohio,  14180 
License  surrenders: 

Colorado  Invesco,  Inc.,  14180 


State  Department 

NOTICES 
Meetings: 

International  Economic  Pohcy  Advisory  Committee, 
14180 
Organization,  functions,  and  authority  delegations: 

Legal  Adviser,  14181 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Maryland.  14079-14080 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Wisconsin  Central  Ltd.,  14184 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Maritime  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Surface  Transportation  Board 

NOTICES  ' 

Aviation  proceedings: 
Hearings,  etc. — 
Caljet  Airlines,  14181 

Treasury  Department 

See  Internal  Revenue  Service 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Objects  of  Desire;  The  Modem  StiU  Life,  14184 
Sepphohs  in  Galilee:  Crosscurrents  of  Cultiue.  14184 


Separate  Parts  In  This  Issue 

PartH 

Education  Department,  14186 

Part  III 

Personnel  Management  Office.  14188-14273 

Part  IV  / 

Health  and  Human  Services  E)epartment,  Children  and 
Families  Administration.  14276-14282 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
dociunents  on  public  inspection  is  available  on  i02-275- 
1538  or  275-0920. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 
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DEPARTMENT  OF  AGRICULTURE 
Fadaral  Crop  insurance  Corporation 
7CFR  Part  401 

RM06e3-AB64 

Qanarai  Crop  Inauranca  Regulations; 
Cranberry  Endorsement;  Correction 

AQBtCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule;  correction. 


This  document  contains 
collections  to  the  final  regulation  which 
was  published  Monday,  February  10, 
1997  (62  FR  5903-5907).  The  regulation 
pertains  to  the  insurance  of  cranberries. 

EFFECTIVE  DATE:  March  24, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Richard  Brayton,  Insiuance 
Management  Specialist,  Research  and 
Development,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  City,  MO  64131,  telephone  (816) 
926-7730. 

SUPPLBIBfTARY  MFORMATION: 

Backgrmuid 

The  final  regulation  that  is  the  subject 
of  this  correction  was  intended  to 
provide  policy  dianges  to  better  meet 
the  needs  of  the  insured,  include  the 
current  cranberry  endorsement  imder 
the  Common  Crop  Insurance  Policy  for 
ease  of  use  and  consistency  of  terms, 
and  to  restrict  the  efiiect  of  the  current 
cranboiy  endorsement  to  the  1997  and 
prior  crop  years. 

Need  Far! 


As  published,  the  final  regulation 
contained  an  error  which  may  prove  to 
be  misleadlBg  and  is  in  need  of 
darificaticHi. 


Correction  of  Publication 

Accordingly,  the  publication  on 
February  10, 1997  of  the  final  regulation 
at  62  FR  5903-5907  is  corrected  as 
follows: 

On  page  5905,  in  the  second  coliunn, 
the  heading  for  part  401  is  corrected  to 
read:  PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS- 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

Signed  in  Washington  DC  on  March  }7, 
1997. 

KemiadiD.  Ackennaii, 
Manager,  Federal  Crop  Insurance 
Ctxjnration. 

(FR  Doc.  97-7389  FUed  3-24-97;  8:45  am) 
■UMQ  COOE  341S-FA-P 


DEPARTMEHT  OF  COMMERCE 

National  Oceenic  and  Atmoepheric 
Administration 

15CFRPart902 

50  CFR  Part  622 

[Doom  Na  Ml  108316-7061-02;  LD. 
10179eq 

RIN0648-AI47 

Rsheriee  Of  the  Carttibean,  Gulf  Of 
Mexico,  and  South  Atianttc;  Reef  Fish 
Fishery  Of  the  Gulf  of  Mexico; 
Amendment  14 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  Amendment  14  to  the 
Fishery  Management  Plan  for  the  Reef 
Fish  Resources  of  the  Gulf  of  Mexico 
(FMP).  This  final  rule  prohibits  the  use 
or  possession  of  fish  traps  in  the 
exclusive  economic  zone  (EEZ)  of  the 
Gulf  of  Mexico  (Gulf)  banning 
February  8,  2007;  prohibits  the  use  or 
possession  of  fish  traps  west  of  85*30' 
W.  long.;  modifies  the  procedure  for 
retrieval  of  fish  traps  when  a  breakdowm 
prevents  a  vessel  with  a  trap 
endorsement  from  retrieving  its  traps; 
modifies  the  restrictions  on  transfer  of 
fish  trap  mdorsements  and  reef  fish 
permits;  prohibits  the  harvest  or 
possession  of  Nassau  grouper  in  or  from 


the  EEZ  of  the  Gul^  and  clarifies  the 
authority  of  the  Regional  Administrator, 
Southeast  Region,  NMFS  (RA),  to 
reopen  a  prematiirely  closed  fishery.  In 
addition,  NMFS  extends  the  current 
prohibition  on  the  possession  of 
dynamite  on  board  a  permitted  vessel  to 
those  vessels  permitted  in  the  South 
Atlanuc  golden  crab  fishery.  The 
intended  effects  of  this  rule  are  to 
conserve  and  manage  the  reef  fish 
resources  of  the  Gulf  and  enhance 
enforceability  of  the  regulations.  This 
rule  also  informs  the  public  of  the 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  of  a  new  coUection- 
of-infbrmation  requirement  contained  in 
this  rule. 

EFFECTIVE  OATES:  April  24, 1997,  except 
that  the  amendments  to  §  622.4  are 
effective  March  25, 1997. 
ADDRESSES:  Requests  for  copies  of  the 
final  regulatory  flexibility  analysis 
(FRFA)  should  be  sent  to  Robert  Sadler, 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Dr.  N.,  St.  Petersburg, 
FL  33702. 

Comments  regarding  the  collection-of- 
information  requirement  contained  in 
this  rule  should  be  sent  to  Edward  E. 
Burgess,  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N., 
St  Petersburg,  FL  33702,  and  to  the 
Office  of  Information  and  Regulatory 
Afhirs,  Office  of  Management  and 
Budget  (OMB),  Washii^on,  DC  20503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  SrORMATTON  CONTACT: 
Robert  Sadler,  813-570-5305. 
SUPPIXMBfTARY  MFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  The  FMP  was 
prepared  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  and  is 
implemented  through  regulations  at  50 
CFR  part  622  under  the  authority  of  the ' 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 

The  Council  developed  Amendment 
14  to  address  various  problems  in  the 
reef  fish  fishery,  primarily  those 
associated  with  the  fish  trap  fishery  and 
the  expiration  of  a  moratorium  on  the 
issuance  of  additional  fish  trap 
endorsements  to  reef  fish  permits  on 
February  7, 1997.  The  rationale  for  the 
management  measures  in  Amendment 
14,  and  the  additional  regulatory 
changes  proposed  by  NNffS,  are 
contained  in  the  preamble  of  the 
proposed  rule  (61  FR  59852,  November 
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25, 1996)  and  are  not  repeated  here. 
After  considering  the  public  comment 
received  on  the  amendment  and  the 
proposed  rule,  NMFS  approved  all  of 
the  amendment  measures  on  January  22, 
1997.  NMFS  is  issuing  this  final  rule  to 
implement  those  approved  measures. 

CommmtB  and  Responaes 

The  notice  of  availability  for 
Amendment  14  was  published  on 
October  23,  1996  (61  FR  55128)  and 
written  public  comments  on  the 
amendment  were  requested  through 
December  23,  1996.  The  proposed  rule 
requested  written  public  comments  on 
the  rule  through  January  9,  1997. 
Comments  were  received  from  five 
entities  on  Amendment  14  and/or  the 
proposed  rule,  summarized  as  follows. 

Comments:  An  individual,  the  Florida 
Marine  Fisheries  Commission  (FMFC), 
and  a  coral  reef  conservation 
organization  provided  substantive  and 
detailed  comments  on  various  issues 
associated  with  the  fish  trap  ban.  These 
comments  suggest  that  the  current  fish 
trap  regulations  cannot  be  effectively 
enforced  and  thereby  contribute  to 
continuing  and  undesirable  fishing 
mortality  of  reef  fish  (i.e.,  through  illegal 
and  undetected  use  of  fish  traps,  as  well 
as  through  ghost-fishing  by  lost  traps). 
The  FMFC  and  the  conservation 
organization  commented  that  continued 
use  of  fish  traps  in  Federal  waters  off 
Florida  during  the  10-year  "phaseout" 
period  will  contribute  to  bycatch 
problems,  user  group  conflicts,  and 
illegal  trap  use  in  State  waters.  The 
FMFC  preferred  a  ban  on  the  use  of 
traps  after  2  years,  but  supported  the  10- 
year  phaseout  compared  to  the  status 
quo  (i.e.,  unlimited  availability  offish 
trap  endorsements  for  permitted  reef 
fish  vessels  after  expiration  of  the 
current  moratorium  on  trap 
endorsements  on  February  7, 1997).  The 
conservation  organization  also 
supported  Amendment  14,  but 
recommended  a  10- percent  reduction  in 
the  number  of  fish  traps  each  year 
during  the  10-year  phaseout  period.  The 
individual  also  commented  that  fish 
traps  should  be  immediately  banned  off 
Florida. 

Another  individual  (the  fourth 
commenter)  commented  that  a  phaseout 
of  fish  traps  in  less  than  10  years  would 
be  more  logical,  but  did  not  provide 
additional  rationale  in  support  of  the 
comment  A  seafood  company  owner 
(the  fifth  commenter)  provided  editorial 
comments  on  the  text  of  the  proposed 
rule. 

Response:  NMFS  acknowledges  the 
support  for  Amendment  14  indicated  by 
comments  by  the  FMFC  and  the 
conservation  organization.  NMFS 


supports  the  10-year  phaseout  leading  to 
a  prohibition  of  fish  traps.  This  support 
is  based  on  concerns  that  the  current 
fish  trap  regulations  cannot  be 
effectively  enforced  and  thereby 
contribute  to  continued  fishing 
mortality  by  illegal  and  undetected  fish 
traps,  as  well  as  by  lost  traps  (i.e., 
through  ghost-fishing).  NMFS  approved 
the  10-year  phaseout  leading  to  a 
prohibition  of  fish  traps  as  a  fair  and 
satisfactory  means  of  addressing  the 
fishery  problems  of  enforcement  and 
biological  impacts  associated  with  using 
trap  gear  for  reef  fish. 

Enforcement  of  regulations  regarding 
the  use  of  fish  traps  during  the  10-year 
phaseout  period  should  be  improved  by 
implementation  of  the  prohibition  on 
the  use  or  possession  of  fish  traps  west 
of  Cape  San  Bias,  FL,  and  by  the  revised 
procedure  for  fish  trap  retrieval  in  the 
event  of  a  vessel  breakdown.  These  two 
measures  should  significantly  address 
the  commenters'  concerns  about  the 
continuing  illegal  use  of  traps  in  State 
waters. 

After  considering  alternative  time 
periods  for  elimination  of  trap  gear  in 
the  reef  fish  fishery,  including  an 
inunediate  ban,  as  well  as  time  periods 
longer  and  shorter  than  10  years,  the 
Council  selected  the  10-year  phaseout 
period  as  the  most  reasonable 
compromise  between  persons  who 
supported  an  indefinite  continuation  of 
fish  trapping  and  fish  trap  opponents 
who  suppoi-ted  an  immediate  ban  on  the 
gear.  NMFS  concurs  with  the  Council's 
selection. 

A  10-percent  reduction  in  the  number 
of  fish  traps  each  year,  as  suggested  by 
the  conservation  organization,  was  not 
one  of  the  alternatives  explicitly 
considered  and  evaluated  by  the 
Council  in  Amendment  14.  To 
undertake  this  approach  in  phasing  out 
trap  gear  would  require  that  the  Council 
propose  the  appropriate  management 
measure  under  another  FMP 
amendment  and  that  such  measure  be 
reviewed,  approved,  and  implemented 
by  NMFS  under  provisions  of  the 
Magnuson-Stevens  Act. 

Changes  From  the  Proposed  Ride 

NMFS  is  adding  to  this  final  rule 
corrections  of  the  scientific  names  for 
red  porgy  in  Tables  3  and  4  and 
saucereye  porgy  in  Table  4  of  Appendix 
A  to  part  622.  Otherwise,  the  proposed 
rule  is  adopted  as  final  without 
substantive  change. 

Under  NOAA  Administrative  Order 
205-11,  7.01,  dated  December  17,  1990, 
the  Under  Secretary  for  Oceans  and 
Atmosphere,  Department  of  Commerce, 
has  delegated  authority  to  sign  material 
for  publication  in  the  Federal  Register 


to  the  Assistant  Administrator  for 
Fisheries.  NOAA. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Council  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA),  that 
described  the  expected  significant 
economic  effects  on  a  sul^tantial 
number  of  the  small  business  entities 
engaged  in  harvesting  the  reef  fish 
resources  in  the  Gulf  of  Mexico.  During 
the  public  comment  periods  on  the 
amendment  and  the  proposed  rule,  no 
public  comments  were  received  that 
addressed  specifically  the  analysis  or 
conclusions  of  the  IRFA;  no  additional 
information  was  received  that  would 
change  the  analysis  or  conclusions  of 
the  IRFA  regarding  the  impacts  on  small 
business  entities.  Accordingly,  the 
FRFA  is  based  on  the  IRFA  without 
substantive  change.  Copies  of  the  FRFA 
are  available  (see  ADDRESSES).  A 
summary  of  the  FRFA  follows. 

Amendment  14  and  this  final  rule  are 
needed  to  address  five  problems  in  the 
fishery.  The  first  problem  resulted  fi'om 
the  expiration  of  a  3-year  moratorium  on 
the  issuance  of  new  fish  trap 
endorsements  on  February  7, 1997.  New 
regulatory  action  following  this 
moratorium  expiration  is  required  to 
ensure  that  the  fish  trap  fishery 
continues  to  be  managed  and  that 
specific  restrictions  are  established 
regarding  the  transfer  of  fish  trap 
endorsements  within  the  fishery.  A 
continuing  management  program  is    . 
essential  for  addressing  the  concerns  of 
the  Council  and  NMFS  regarding  the 
effects  of  the  serious  enforcement 
problems  within  the  trap  fishery  for  reef 
fish.  A  second  problem  is  the  potential 
for  an  uncontrolled  expansion  of  the  use 
of  fish  traps.  Geographical  limitations 
on  the  gear  are  needed  to  prevent  an 
uncontrolled  expansion  of  the  range  of 
the  fishery  and  associated  enforcement 
problems.  A  third  problem  is  that,  prior 
to  Amendment  14,  the  FMP  did  not 
provide  the  NMFS  Regional 
Administrator,  Southeast  Region,  NMFS 
(Regional  Administrator)  with  the 
authority  to  reopen  and  subsequently 
close  a  prematurely  closed  commercial 
fishery  (i.e.,  a  fishery  that  has  not 
actually  filled  its  quota  on  the  initial 
closure  date);  this  resulted  in  the  loss  of 
harvestable  fish  to  commercial 
fishermen.  A  fourth  problem  is  that  the 
FMP  allowed  a  reef  fish  permit  transfer 
only  when  the  owner  of  the  vessel 
whose  permit  is  being  transferred  had 
met  the  income  qualification  for  the 


permit.  This  prevented  an  operator, 
whose  earned  income  qualified  for  the 
permit,  from  acquiring  the  permit  for 
which  he/she  has  qiialified  when  he/she 
buys  the  vessel.  A  fifth  problem  is  the 
reported  decline  in  the  abundance  of  the 
Nassau  grouper  resource  in  the  EEZ  of 
the  Gulf  of  Mexico.  This  species  is 
overutihzed,  is  a  candidate  for 
protection  tmder  the  Endangered 
Species  Act,  and  its  harvest  and 
possession  is  prohibited  in  Florida's 
waters  and  in  the  South  Atlantic  and 
Caribbean  EEZ.  Allowing  continuing 
harvest  of  Nassau  grouper  in  the  Gulf  of 
Mexico  EEZ  could  contribute  to  a 
further  decline  of  this  species.  The 
ob)ectives  of  Amendment  14  and  this 
final  rule  are  to:  (1)  Provide  for  contiol 
of  the  fish  trap  fishery  after  termination 
of  the  moratorium  on  trap  fishery 
participants  that  expired  on  February  7, 
1997;  (2)  provide  the  management 
flexibility  to  reopen  and  subsequently 
close  a  fishery  that  has  been 
prematxirely  closed;  (3)  provide  some 
flexibility  in  the  transfer  of  fish  trap 
endorsements  during  the  trap  fishery 
phaseout  period;  and  (4)  provide  for 
protection  of  Nassau  grouper  throughout 
its  range. 

Limited  public  comments  were 
received  by  NMFS  on  Amendment  14 
and  its  proposed  rule.  These  comments 
generally  supported  the  phaseout  or 
elimination  of  the  trap  fishery  for  reef 
fish  in  the  EEZ  because  of  enforcement 
problems.  potei;tial  adverse  biological 
impacts  of  the  fishery,  and  possible 
effects  of  encouraging  illegal  trap  fishing 
in  State  waters.  Commenters  advocated 
different  time  periods  for  the 
elimination  of  traps  ranging  bom  an 
inunediate  ban  to  an  incremental 
reduction  in  the  number  of  traps  each 
year  over  the  10-year  period.  No 
changes  were  made  in  this  final  rule 
over  the  proposed  rule  as  a  result  of 
these  pubUc  comments.  A  summary  of 
the  comments  and  NMFS'  responses  is 
provided  in  the  supplementary 
infwmation  for  this  rule  (see 
"Comments  and  Responses" ). 

Approximately  1,400  reef  fish 
harvesting  firms  have  reef  fish  permits. 
The  average  fishing  firm  operates  with 
a  vessel  that  is  38  ft  (11.6  m)  long,  has 
a  cuiient  estimated  resale  value  of 
$52,817.  provides  $52,000  in  annual 
gross  sales  of  reef  fish  and  other  species, 
and  produces  an  annual  net  income  of 
$12,000.  All  of  the  harvesting  firms 
affected  by  the  rule  are  classified  as 
small  business  entities.  The  following 
measures  directly  apply  to  all  of  the 
firms  holding  a  reef  fish  permit 
(including  fish  trappers):  Modification 
of  the  restrictions  on  transfer  of  teef  fish 
pennits;  allowance  for  transfer  of  fish 


trap  endorsements  during  the  first  2 
years  of  the  phaseout  period; 
prohibition  on  the  harvest  or  possession 
of  Nassau  grouper  in  or  from  the  EEZ; 
and  provision  of  authority  for  the 
Regional  Administrator  to  reopen  a 
prematxu^ly  closed  fishery.  The 
predicted  socioeconomic  effects  of  these 
meastires  are  not  considered  significant 
tmder  the  RFA  (i.e.,  as  a  result  of  these 
measures,  no  more  than  20  percent  of 
affected  entities  will  incur  revenue 
decreases  greater  than  5  percent; 
compUance  costs  will  not  increase  total 
costs  of  production  by  more  than  5 
percent,  nor  will  they  represent  a 
significant  portion  of  capital  available  to 
small  entities;  disproportionate  effects 
on  capital  costs  of  compliance  should 
not  occur  since  all  participants  in  the 
reef  fish  fishery,  including  the  92  in  the 
fish  trap  sector,  are  small  business 
entities;  and  no  entity  will  be  forced  to 
cease  business  operations). 

The  following  management  measures 
apply  directly  only  to  the  92  firms  that 
comprise  the  fish  trap  component  of  the 
reef  fish  fishery  (i.e.,  those  that  hold  fish 
trap  endorsements):  A  prohibition  on 
the  use  or  possession  of  fish  traps  in  the 
EEZ  beginning  February  8,  2007;  a 
prohibition  of  the  use  or  possession  of 
fish  traps  west  of  Cape  San  Bias,  FL:  and 
a  modified  procedtue  for  retrieval  of 
fish  traps.  'These  measures  are  projected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  All  of  the  92  firms  within  this 
sector  should  experience  more  than  a  5- 
percent  reduction  in  annual  gross 
income  when  fish  trapping  is 
prohibited.  With  such  prohibition,  all 
current  value  of  traps  will  be  lost 
because  the  traps  have  no  value  for 
other  purposes.  Available  data  indicate 
that  the  average  fish  trapper  fishes  53 
traps.  Given  an  estimated  cost  of  $48.50 
per  trap  (adjusted  for  depreciation),  the 
average  fish  trapper  woiild  lose  an 
estimated  minimum  of  $2,570.50.  or 
12.7  percent,  of  the  annual  cost  of  fish 
trapping  (salvage  value)  in  the  year 
when  the  traps  are  prohibited.  It  is 
estimated  that  11  to  13  of  the  92  firms, 
or  12  to  14  percent  of  the  firms,  would 
be  forced  out  of  business  by  the  fish  trap 
phaseout. 

This  rule  contains  a  new  coUection- 
of-information  requirement.  When  a 
permitted  vessel  with  a  trap 
endorsement  is  unable  to  retrieve  its 
own  traps,  the  owner  or  operator  must 
notify  the  nearest  NMFS  Office  of 
Enforcement  and  obtain  authorization 
for  another  vessel  to  retrieve  the  traps. 
This  rule  continues  in  effect  previously 
approved  collection-of-infcffmation 
requirements  associated  with  the  fish 
trap  permit  endorsement  system. 


The  Council  considered  numerous 
management  alternatives  that  would 
address  the  enforcement  problems  with 
and  biological  impacts  of  the  fish  trap 
fishery.  These  alternatives  included 
periods  for  the  phaseout  or  elimination 
of  trap  gear  in  the  reef  fish  fishery  both 
shorter  and  longer  than  its  proposed  10- 
yeer  period.  Also,  the  Coimdl 
considered  a  permanent  fish  trap  license 
limitation  system  involving  varying 
numbers  of  participants.  The  Council 
proposed  the  10-year  phaseout  approach 
for  eliminating  trap  gear,  and  NMFS 
approved  it,  as  an  effective  means  of 
resolving  the  issues  of  enforcement  and 
biological  effects  in  the  fishery  while 
spreading  out  the  adverse  economic 
impacts  on  trap  fishermen  over  a 
reasonable  time  period.  The  10- year 
period  should  minimizs  short-term, 
costs  to  trap  fishermen  by  allowing 
continuing  use  of  the  gear  while  still 
providing  ample  time  for  them  to  switch 
to  other  gear,  fisheries,  or  activities. 
The  Council  proposed  the  additional 
provision  that  fish  trap  endorsements  be 
fully  transferable  for  the  first  2  years  of 
the  phaseout  period  as  a  means  of 
minimizing  adverse  economic  impacts 
on  current  trap  fishery  participants  who 
could  receive  economic  benefits  by 
selling  their  fish  trap  endorsements.  The 
Council  considered  various  alternatives 
regarding  liberalized  transfer  provisions 
for  trap  endorsements  for  the  remaining 
8  years  of  the  phaseout  period,  but 
concluded  that  such  measures  would 
undermine  its  objective  of  reducing  the 
number  of  trap  fishery  participants. 

The  Council  considered  several 
options  regarding  area  restrictions  on 
trap  use  (in  addition  to  the  current 
prohibition  on  traps  within  a  Gulf-wide 
"stressed  area"  in  the  nearshore  waters 
of  the  Gulf  EEZ).  The  Council 
concluded  that  expansion  of  the  fish 
trap  fishery  beyond  its  current 
geographical  scope  is  inconsistent  writh 
the  intent  of  its  proposed  phaseout  of 
trap  gear  in  the  reef  fish  fishery.  The 
Counc&l's  proposed  prohibition  on  the 
use  of  traps  west  of  Cape  San  Bias,  FL. 
would  limit  the  trap  fishery  to  that  area 
where  the  fishery  currently  occiu^  and 
thereby  prevent  any  increase  in 
enforcement  problems.  The  Council 
rejected  alternatives  regarding  area 
restrictions  (except  for  the  status  quo)  as 
eliminating  traps  from  some  areas  where 
they  are  currently  used.  This  would 
have  differentially  impacted  certain  trap 
fishermen  who  would  have  to  travel 
farther  to  reach  areas  open  to  fishing. 
The  result  would  be  reduced  efficiency 
of  fishing  operations  for  certain 
fishermen,  but  no  overall  decrease  in 
trap  fishing  effort.  Also,  some  of  the 
rejected  alternatives  regarding  area 
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restrictions  would  have  increased  user 
conflicts  on  the  fishing  grounds. 

Regarding  the  procedure  for  fish  trap 
retrieval  in  the  event  of  a  vessel 
breakdown,  the  Council  rejected  the 
statiis  quo  alternative,  since  reUable 
infonnation  indicated  action  was 
needed  to  improve  enforceability  of  the 
requirement  Oiat  fish  traps  be  retiuned 
to  shore  after  each  fishing  trip.  The 
approved  management  measures 
regarding  trap  retrieval  during  a  vessel 
breakdown  should  enhance  fishermen's 
comphance  with  existing  trap-tending 
regulations.  These  measures  are 
expected  to  increase  fishing  operation 
costs  primarily  for  those  fishermen  who 
try  to  diciunvent  such  regulations  (i.e., 
the  average  time  that  traps  are  left  in  the 
water,  and  therefore  catching  fish,  may 
be  reduced). 

Regarding  the  measiu«  giving  the 
Regional  Administrator  authority  to 
reopen  a  prematiirely  closed 
commercial  or  recreational  fishery  for  a 
Gulf  reef  fish  species  or  species  group 
when  needed  to  ensure  harvest  of  the 
full  conunercial  quota  or  recreational 
fishery  allocation,  all  of  the  alternatives 
considered  by  the  Council  would 
provide  fishermen  with  fewer  economic 
benefits. 

The  modification  of  the  restrictions 
on  the  transfer  of  reef  fish  permits 
between  a  vessel  owner  and  an  income- 
qualifying  operator  and  the  provision 
giving  a  non-income-qualifying  owner 
who  loses  his/her  income-qualifying 
operator  an  additional  grace  period  for 
meeting  the  earned  income 
requirements  for  a  new  permit  should 
address  unintended.  permit-transfiBr 
inequities  adversely  afiecting  income- 
quaufying  vessel  operators  and  non- 
income  qualifying  vessel  own«s.  The 
rasuh  should  be  increased  flexibility  in 
the  transfer  of  reef  fish  vessel  permits, 
minimized  adverse  economic  impacts 
on  small  entities  resulting  from  the 
previous  permit  transfer  restrictions, 
and,  hence,  increased  efficiency  in 
commocial  fishing  operations  in  the 
long-run.  No  adverse  impacts  on  gross 
revenues  or  costs  of  fishing  operations 
are  expected. 

The  Council  considered  a  status  quo 
management  alternative  regarding  the 
harvest  of  Nassau  grouper  in  the  Gulf 
EEZ  (allowing  continued  harvest)  that 
was  rejected  because  it  would  not 
provide  adequate  protection  for  this 
overutilized  resource.  Also,  the 
prohibited  harvest  in  the  Gulf  EEZ 
shoiild  ensure  consistent  management 
throughout  the  species'  range. 
Considering  the  relatively  small  anmuil 
commercial  Unrfing*  of  this  species 
since  the  mid-1980s,  the  prohibited 
harvest  is  e^qpected  to  have 


inconsequential  economic  impacts  on 
commercial  fishermen.  Adverse  impacts 
would  be  relatively  larger  in  the 
recreational  fishery,  but  are  still 
considered  small. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  vaUd  OMB  Control  Number. 

As  previously  discussed,  this  rule 
contains  a  new  collection-of- 
information  requirement  subject  to  the 
PRA — namely  the  requirement  that, 
when  a  vessel  with  a  fish  trap 
endorsement  has  a  breakdown  that 
prevents  the  vessel  from  retrieving  its 
traps,  the  owner  or  operator  notify  the 
nearest  NKffS  Office  of  Enforcement 
and  obtain  authorization  for  another 
vessel  to  retrieve  the  traps.  This 
collection  of  information  has  been 
approved  by  OMB  imder  OMB  control 
number  0648-0205.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  at  3  minutes 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  reporting  burden 
estimate,  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  the  biuden,  to 
NMFS  and  C^4B  (see  AIMMESSES).  This 
rule  continues  in  effect  previous 
collection-of-information  requirements 
associated  with  the  fish  trap  permit 
endorsement  system  that  were 
previously  approved  by  OMB  under 
OMB  control  number  0648-0205. 

The  provisions  of  50  CFR  622.4(m) 
provide  additional  drciunstances  under 
which  a  reef  fish  permit  may  be 
transferred.  These  provisions  constitute 
a  substantive  rule  that  relieves  a 
restriction  and.  pursuant  to  5  U.S.C 
553(d)(1),  are  not  subject  to  the  general 
requirement  of  the  Administrative 
Procedure  Act  (APA)  to  delay  for  30 
days  the  effective  date  of  the  revisions 
to  50  CFR  622.4(m)  or  the  revisions  of 
references  to  that  paragraph. 

The  provisions  of  this  rule  regarding 
transfer  and  renewal  of  fish  trap 
endorsements  at  50  CFR  622.4(n) 
(including  references  to  'Ms  paragraph) 
constitute  a  substantive  rule  that 
reUeves  restricticHis  and,  pursuant  to  5 
U.S.C.  553(d)(1),  are  not  subject  to  the 
general  requirement  of  the  APA  to  delay 
for  30  days  the  e&ctive  date. 


List  of  Subjects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  March  19, 1997. 

C  Kamella, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Sendee. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  chapter  IX  and  50 
CFR  chapter  VI  are  amended  as  follows: 

15  CFR  CHAPTER  iX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  In  §902.1,  the  table  in  paragraph  (b) 
is  amended  by  adding,  in  numerical 
order,  the  following  entry  to  read  as 
follows: 

f  902.1    OMB  control  numbera  assigned 
purauant  to  the  Papsrwoflt  neducdoo  Act 


(b) 


•  • 


CunenI 

OMB 

oonlrul 

CFR  part  or  section  wtiere  the  wHor-     J]il^ 
malion  colection  requirenienl  is  lo-      °?_ir^ 
called  "^ 

t)egin 

wiei 

0648-) 


SO  CFR 


622.40(a)(2)  


-0206 


SO  CFR  CHAPTER  VI 

PART  822-ftSHERIES  OF  THE 
CARIBBEAN,  QULF,  AND  SOUTH 
ATLANTIC 

3.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Amkortty:  16  U.S.C  1801  etaeq. 

4.  Effisctive  March  25,  1997,  in 

§  622.4,  in  paragraph  (a)(2)(i),  in  the 
second  sentence,  the  wcwds  "a 
moratorium  on"  are  removed;  paragraph 
(a)(2)(v),  the  last  sentence;  paragraph  (g). 


the  first  sentence;  paragraphs  (m)  and 
(n);  and  paragraph  (p)(3)(i).  the  last, 
parenthetical  sentence  are  revised  to 
read  as  follows: 

1622.4    PsrmNs  and  fees. 

(a)»  •  • 

(2)*  •  • 

(v)  Gulf  reef  fish.  •  •  *  See  paragraph 
(m)  of  this  section  regarding  a 
moratoriiun  on  commercial  vessel 
permits  for  Gulf  reef  fish  and  limited 
exceptions  to  the  earned  income 
requirement  for  a  permit. 

•  *        •        •        • 

(g)  Transfer.  A  vessel  permit  or 
endorsement  or  dealer  permit  issued 
under  this  section  is  not  transferable  or 
assignable,  except  as  provided  in 
paragraph  (m)  of  this  section  for  a 
commercial  vessel  permit  for  Gulf  reef 
fish,  in  paragraph  (n)  of  this  section  for 
a  fish  trap  endorsement,  or  in  paragraph 
(p)  of  this  section  for  a  red  snapper 
endorsement.  *   *   • 

•  •        •        •        * 

(m)  Moratorium  on  conunercial  vessel 
permits  for  Gulf  reef  fish.  The 
provisions  of  this  paragraph  (m)  are 
applicable  through  December  31.  2000. 

(1)  No  applications  for  additional 
commercial  vessel  permits  for  Gulf  reef 
fish  will  be  accepted.  Existing  vessel 
permits  may  be  renewed,  are  subject  to 
the  restrictions  on  transfer  or  change  in 
paragraphs  (m)(2)  through  (5)  of  this 
section,  and  are  subject  to  the 
requirement  for  timely  renewal  in 
paragraph  (m)(6)  of  this  section. 

(2)  An  owner  of  a  permitted  vessel 
may  transfer  the  commercial  vessel 
permit  for  Gulf  reef  fish  to  another 
vessel  owned  by  the  same  entity. 

(3)  An  owner  whose  earned  income 
qualified  for  the  conunercial  vessel 
permit  for  Gulf  reef  fish  may  transfer  the 
permit  to  the  owner  of  another  vessel. 
or  to  the  new  owner  when  he  or  she 
transfera  OMmerahip  of  the  permitted 
vessel.  Such  owner  of  another  vessel,  or 
new  owner,  may  mceive  a  commercial 
vessel  permit  fbr  Chlf  reef  fish  for  his  or 
her  vessel,  and  renew  it  through  April 
15  following  the  fint  full  calendar  year 
after  obtaining  it.  without  meeting  the 
earned  income  requirement  of 
paragraph  (a)(2)(v)  of  this  section. 
However,  to  further  renew  the 
commercial  vessel  permit,  the  owner  of 
the  other  vessel,  or  new  owner,  must 
meet  the  earned  income  requimnent  not 
later  than  the  first  full  calendar  year 
after  the  permit  transfer  takes  place. 

(4)  An  owner  of  a  permitted  vessel, 
the  permit  for  which  is  based  on  an 
operator's  earned  income  and,  thtis,  is 
valid  only  when  that  person  is  the 
opentor  of  the  vessel,  may  transfer  the 


permit  to  the  income  qualifying  operator 
when  such  operator  becomes  an  owner 
of  a  vessel. 

(5)  An  owmer  of  a  {Mrmitted  vessel, 
the  permit  for  which  is  based  on  an 
operator's  earned  income  and,  thus,  is 
valid  only  when  that  person  is  the 
operator  of  the  vessel,  may  have  the 
operator  qualification  on  the  permit 
removed,  and  renew  it  without  such 
qualification  through  April  15  following 
the  first  full  calendar  year  after 
removing  it,  without  meeting  the  earned 
income  requirement  of  paragraph 
(a)(2){v)  of  this  section.  However,  to 
further  renew  the  commercial  vessel 
permit,  the  owner  must  meet  the  earned 
income  requirement  not  later  than  the 
first  full  calendar  year  after  the  operator 
qualification  is  removed.  To  have  an 
operator  qualification  removed  from  a 
permit,  the  owner  must  return  the 
original  permit  to  the  RD  with  an 
application  for  the  changed  permit 

(6)  A  commercial  vessel  permit  for 
Gulf  reef  fish  that  is  not  renewed  or  that 
is  revoked  will  not  be  reissued.  A 
permit  is  considered  to  be  not  renewed 
when  an  application  for  renewal  is  not 
received  by  the  RD  within  1  year  of  the 
expiration  date  of  the  permit 

(n)  Endorsements  for  fish  traps  in  the 
Gulf.  The  provisions  of  this  paragraph 
(n)  are  applicable  through  February  7, 
2007.  After  February  7,  2007,  no  fish 
trap  endorsements  are  vatid. 

(1)  Only  those  fish  trap  endorsements 
that  are  valid  on  February  7, 1997,  may 
be  renewed.  Such  endorsements  are 
subject  to  the  restrictions  on  transfer  in 
paragraphs  (n)(2)  and  (3)  of  this  section 
and  are  subject  to  the  requirement  for 
timely  renewal  in  paragraph  (nH5)  of 
this  section. 

(2)  Through  February  7,  1999,  a  fish 
trap  endorsement  may  be  transfiarred 
only  to  a  vessel  that  has  a  commercial 
permit  for  reef  fish.        « 

(3)  After  February  7,  1999.  a  fish  trap 
endorsement  is  not  transCarable  except 
as  follows: 

(i)  An  owner  of  a  vessel  with  a  fish 
trap  endorsement  may  transfer  the 
endorsement  totmother  vessel  owned 
by  the  same  entity. 

(ii)  A  fish  trap  endorsement  is 
transferable  upon  a  change  of  ownership 
of  a  permitted  vessel  with  such 
endorsement  from  one  to  another  of  the 
following:  Husband,  wife,  son,  daughter, 
brother,  sister,  mother,  or  fether. 

(iii)  When  a  change  of  ownerahip  of 
a  vessel  with  a  fish  trap  endorsement  is 
directiy  related  to  the  disalHhty  or  death 
of  the  owner,  the  RD  may  issue  such 
endorsement,  temporarily  or 
permanently,  with  the  commercial 
vessel  permit  for  Gulf  reef  fish  that  is 
issued  for  the  vessel  under  the  new 


owner.  Such  new  owner  will  be  the 
person  specified  by  the  owner  or  his/her 
legal  guudian,  in  Uie  case  of  a  disabled 
owner,  or  by  the  will  or  executor/ 
administrator  of  the  estate,  in  the  case 
of  a  deceased  owner.  (Paragraphs  (m)(3) 
and  (4)  of  this  section  apply  for  the 
transfer  of  a  commercial  vessel  permit 
for  Gulf  reef  fish  upon  disability  or 
death  of  an  owner.) 

(iv)  A  fish  trap  endorsement  may  be 
transferred  to  a  vessel  with  a 
commercial  vessel  permit  for  Gulf  reef 
fish  whose  owner  has  a  record  of 
landings  of  reef  fish  from  fish  traps  in 
the  Gulf  EEZ,  as  reported  on  fishing 
vessel  logbooks  received  by  the  SRD, 
from  November  20, 1992,  through 
February  6,  1994,  and  who  was  unable 
to  obtain  a  fish  trap  endorsement  for  the 
vessel  with  the  reported  landings. 

(4)  The  owner  of  a  vessel  that  is  to 
receive  a  transferred  endorsement  must 
return  the  originals  of  the  endorsed 
commercial  vessel  permit  for  Gulf  reef 
fish  and  the  unendorsed  permit  to  the 
RD  with  an  application  for  a  fish  trap 
endorsement  for  his  or  her  vessel. 

(5)  A  fish  trap  endorsement  that  is  not 
renewed  or  that  is  revoked  will  not  be 
reissued.  Such  endorsement  is 
considered  to  be  not  renewed  when  an 
application  for  renewral  is  not  received 
by  the  RD  within  1  year  of  the 
expiration  date  of  the  permit 

•        •        •        •        • 

(p)*  '  • 

(3)«   •  • 

(i)  *  *  *  (Paragraphs  (m)(3)  and  (4)  of 
this  section  apply  for  the  transfer  of  a 
commercial  vessel  permit  for  Gulf  reef 
fish  upon  disability  or  death  of  an 
owner.) 


5.  In  §622.31,  in  paragraph  (a),  the 
reference  to  "§  622.4"  is  revised  to  read 
"§622.4  or  §622.17"  and  paragraph  (c) 
is  revised  to  read  as  follows: 


§622.31    ProhMlsdi 


(c)  Fiah  traps.  (Ij  A  fish  trap  may  not 
be  used  in  the  South  Atlantic  EEZ. 

(2)  A  fish  trap  may  not  be  used  or 
possessed  In  the  Gulf  EEZ  west  of  85*30' 
W.  long,  and,  after  February  7,  2007, 
may  not  be  used  or  possessed  in  the 
Gulf  EEZ. 

(3)  A  fish  trap  used  other  than  where 
authorized  in  paragraph  (c)(1)  or  (2)  of 
this  section  may  be  disposed  of  in  any 
appropriate  numner  by  the  Assistant 
Administrator  or  an  authorized  officer. 


6.  In  §622.32,  paragraph  (bX2Kiii)  is 
revised  to  read  m  follows: 
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S  622.32    Prohibitod  and  linWtsd  harvest 


(2)  •  •  * 

(ill)  Red  drum  and  Nassau  grouper 
may  not  be  harvested  or  possessed  in  or 
from  the  Gulf  EEZ.  Such  fish  caught  in 
the  Gulf  EEZ  must  be  released 
immediately  with  a  minimum  of  hann. 


$622.37    [Amandad] 

7.  In  §  622.37(d)(4),  the  word 
"Nassau."  is  removed. 

8.  In  §  622.40.  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

f  622.40    Limttations  on  traps  and  pots. 

(a)*   •   * 

(2)  Gulf  EEZ.  A  fish  trap  in  the  Gulf 
EEZ  may  be  pulled  or  tended  only  by  a 
person  (other  than  an  authorized  officer) 
aboard  the  vessel  with  the  fish  trap 
endorsement  to  fish  such  trap.  If  such 
vessel  has  a  breakdown  that  prevents  it 
from  retrieving  its  traps,  the  owner  or 
operator  must  immediately  notify  the 
nearest  NMFS  Office  of  Enforcement 
and  must  obtain  authorization  for 
another  vessel  to  retrieve  and  land  its 
traps.  The  request  for  such  authorization 
must  include  the  requested  effective 
period  for  the  retrieval  and  landing,  the 
persons  and  vessel  to  be  authorized  to 
retrieve  the  traps,  and  the  point  of 
landing  of  the  traps.  Such  authorization 
will  be  specific  as  to  the  effective 
period,  authorized  persons  and  vessel, 
and  point  of  landing.  Such 
authorization  is  valid  solely  for  the 
removal  of  fish  traps  from  the  EEZ  and 
for  harvest  of  fish  incidental  to  such 
removal. 


9.  In  §  622.42.  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

1622.42    Quotas. 


(a)  *  •   • 

(3)  Shallow-water  groupers,  that  is,  all 
groupers  other  than  deep-water 
groupers,  jewfish,  and  Nassau  grouper, 
including  scamp  before  the  quota  for 
shallow-water  groupers  is  reached, 
combined — 9.8  million  lb  (4.4  million 
kg),  round  weight. 


$622.43    [Ar 

10.  In  §  622.43(b)(1),  the  words 
"bartered,  traded,  or"  are  removed. 

11.  In  §622.48.  paragraph  (d)(1)  is 
revised  to  read  as  follows: 

$  622.48    Adjustment  of  management 


(d)*  *  • 

(1)  For  a  species  or  species  group: 
Target  date  for  rebuilding  an  overfished 
species,  TAG,  bag  limits,  size  limits, 
vessel  trip  limits,  closed  seasons  or 
areas,  gear  restrictions,  reopening  of  a 
fishery  prematurely  closed,  and  quotas. 

Appendix  A  to  Part  622     (Amended] 

12.  In  Table  3,  under  the  family 
Sparidae — Porgies,  the  scientific  name 
for  Red  porgy  is  revised  to  read  "Pagrus 
pagrus"  and  in  Table  4,  under  the 
family  Sparidae — Porgies,  the  scientific 
names  of  Saucereye  porgy  and  Red 
porgy  are  revised  to  read  "Calamus 
calamus"  and  "Pagrus  pagrus", 
respectively. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 
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Sutwtantiation  of  Business  Expenses 
for  Travel,  Entertainment.  Gifts  and 
Listed  Property 

AQENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACnOM:  Final  and  temporary 
regulations. 

SUMMARY:  This  document  contains 
amendments  to  temporary  regulations 
relating  to  the  requirement  that  business 
expenses  for  travel,  entertainment,  gifts, 
or  listed  property  be  substantiated  by 
documentary  evidence  (such  as  a 
receipt).  The  regulations  affect  (>ersons 
making  or  receiving  reimbursements  for 
travel,  entertainment,  gifts,  or  listed 
property.  The  text  of  these  temporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  notice  of  proposed  rulemaking  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 

DATES:  These  temporary  regulations  are 
effective  March  25. 1997. 

Applicability:  These  temporary 
regulations  are  appUcable  to  expenses 
paid  or  inciured  after  September  30, 
1995. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Donna  M.  GrisalU  at  (202)  622-4920  (not 
a  toll-free  number). 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
comment  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
pubUc  comments,  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  control  number  1545- 
0771.  Responses  to  this  collection  of 
information  are  required  for  a  taxpayer 
to  deduct  certain  business  expenses  or 
to  substantiate  certain  reimbursements 
of  business  expenses. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  the  burden, 
please  refer  to  the  preamble  in  the  cross- 
reference  notice  of  proposed  rulemaking 
pubhshed  in  the  Proposed  Rules  section 
of  this  issue  of  the  Federal  Register. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background  and  Explanation  of 
Provisions 

Receipt  Threshold 

Section  274(d)  disallows  a  trade  or 
business  deduction  under  section  162 
for  any  traveling  (including  meals  and 
lodging),  entertainment,  gift,  or  listed 
property  expense,  unless  the  taxpayer 
substantiates  the  elements  of  the 
expense  by  adequate  records  or  by 
sufficient  evidence.  Under  §  1.274-5T(c) 
of  the  temporary  Income  Tax 
Regulations,  a  taxpayer  must  maintain 
two  types  of  recoids  to  satisfy  the 
"adequate  records"  requirement:  (1)  a 
summary  of  expenses  (account  book, 
diary,  log,  statement  of  expense,  trip 
sheets,  or  other  similar  record), 
sometimes  called  an  expense  account  or 
expense  voucher,  and  (2)  documentary 
evidence  (such  as  receipts  or  paid  bills). 
Together,  these  records  must  estabUsh 
the  elements  of  amount,  time,  place,  and 
business  purpose  (and  for  gifls  and 
entertainment,  business  relationship  of 


recipient  or  persons  entertained)  for 
each  expenditure  or  use. 

Section  1.274-5T(c)(2)(iii)  generally 
requires  that  a  taxpayer  have  a  receipt 
or  other  documentary  evidence  to 
substantiate  (A)  any  expenditure  for 
lodging  and  (B)  any  other  expenditure  of 
$25  or  more.  In  Notice  95-50  (1995-2 
C.B.  333),  the  IRS  announced  that  it 
would  raise  the  receipt  threshold  of 
§1.274-5T(c)(2)(iii)(B)  from  $25  to  $75, 
effective  for  expenses  incurred  on  or 
after  October  1. 1995.  The  temporary 
regidations  efiiect  this  amendment  by 
changing  "$25"  in  §  1.274- 
5T(c)(2)(m)(B)  to  "$75."  This  change  is 
applicable  to  both  deductions  and 
reimbursement  arrangements  and  is 
expected  to  reduce  the  recordkeeping 
burden  on  affected  taxpayers,  including 
individuals  and  small  businesses. 

Definition  of  an  "Adequate  Accounting" 
to  the  Employer 

An  employee  who  is  reimbursed 
under  a  reimbursement  or  other  expense 
allowance  arrangement  for  expenses 
covered  by  section  274(d)  must  make  an 
"adequate  accounting"  to  the  employer 
for  the  reimbursed  expenses.  Section 
1.274-5T(f)(4)  specifies  that,  as  part  of 
an  adequate  accounting,  the  employee 
must  submit  substantiation  to  the 
employer  that  satisfies  the  requirements 
of  §  1.274-5T(c).  Notice  95-50  also 
solicited  comments  on  whether  changes 
should  be  made  to  the  substantiation 
requirements  of  the  adequate  accounting 
rules  in  §  1.274-5T.  Comments  received 
related  primarily  to  the  adequate 
accounting  rules  and  the  substantiation 
requirements  in  general. 

1.  Submission  and  Retention  of 
Documentary  Evidence 

A  number  of  commentators, 
particularly  federal  government 
agencies,  complained  of  the 
administrative  burden  and  cost  of 
storing  large  quantities  of  paper 
receipts.  Some  comments  proposed  that 
the  employer  should  be  allowed  to 
dispose  of  the  dociunentary  evidence 
after  an  employee  has  made  an  adequate 
accounting,  or  return  the  documentary 
evidence  to  the  employee  for  retention. 
Other  comments  suggested  that 
submission  by  an  employee  of  an 
expense  voucher  alone,  without 
documentary  evidence,  should  lie 
considered  an  adequate  accounting. 

With  the  increase  in  the  receipt 
threshold  to  $75,  and  the  use  of 
electronic  docimient  transmission  and 
retention  (discussed  below),  the 
necessity  for  storing  large  quantities  of 
paper  records  is  si^iificantly  reduced. 
Nonetheless,  the  temporary  regulations 
respond  to  the  concerns  exprMsed  by 


these  comments  by  amending  §  1.274- 
5T(fH4)  to  authorize  the  Commissioner 
to  prescribe  rules  modifying  the 
substantiation  requirements  for  an 
adequate  accounting  by  an  employee  to 
an  employer.  Under  the  amendment,  the 
Commissioner  could  publish  rules 
defining  the  circiunstances  (including  - 
the  use  of  specified  internal  controls) 
under  which  an  employee  may  make  an 
adequate  accounting  to  his  employer  by 
submitting  an  expense  account  alone, 
without  the  necessity  of  submitting 
dociunentary  evidence  (such  as 
receipts).  This  change  is  expected  to 
reduce  the  recordkeeping  burden  for 
employers  and  employees.  These  rules 
would  not  change  the  substantiation 
requirements  of  §  1.274-5T(c)  for 
deductions. 

2.  Maintenance  of  Adequate  Records  in 
Electronic  Form 

Some  commentators  suggested  that 
taxpayers  should  be  permitted  to  obtain 
and  maintain  records  substantiating 
expenses  under  section  274(d)  in 
electronic  form.  The  temporary 
regulations  make  no  change  to  the 
current  regulations,  which  do  not 
require  that  the  records  be  in  paper 
form.  Rev.  Proc.  91-59  (1991-2  C.B. 
841),  provides  procedures  for 
maintaining  tax  records  in  electronic 
form.  Section  3.08  of  Rev.  Proc.  91-59 
states  that  the  procedures  apply  to 
dociunentation  required  by  section 
274(d). 

3.  Types  of  Records  That  Constitute 
Acceptable  Documentary  Evidence 

Some  conunentators  suggested  that 
credit  card  charge  records  should  be 
considered  acceptable  documentary 
evidence  of  travel  expenses,  including 
lodging.  They  noted,  however,  that 
§  1.274-5T(c)(2)(iii)  requires  that 
documentary  evidence  of  lodging  must 
show  separate  amounts  for  charges  such 
as  lodging,  meals,  and  telephone  calls. 
A  credit  card  statement  or  record  of 
charge,  unlike  a  hotel  bill,  normally  will 
not  segregate  lodging  and  other 
expenses,  such  as  meals  and 
entertainment  subject  to  the  section 
274(n)  partial  deduction  disallowance, 
or  (>«reonal  expenses  (such  as  personal 
phone  calls  or  gift  purchases)  that  may 
not  be  deducted.  Therefore,  such  a 
credit  card  statement  or  record  of  charge 
alone  will  not  constitute  acceptable 
documentary  evidence  of  ^^jodging 
e^cpense. 

The  commentators  proposed 
addressing  this  problem  by  using 
statistical  sampling,  conducted  either  by 
the  IRS  or  by  taxpayers,  to  establish  a 
breakdown  of  expenses  on  hotel  bills. 
One  comment  suggested  that  sampling 


could  form  a  basis  for  a  "safe  harbor" 
percentage  or  percentages  (e.g.,  by 
industry  or  size  of  company)  of  hotel 
bills  that  would  be  deemed  to  represent 
the  various  types  of  possible  expenses. 
Another  conunent  suggested  that  the 
IRS  adopt  a  mechanical  test  based  on 
statistical  sampling  to  make  a 
reasonable  allocation  of  the  total  hotel 
charge  to  meals. 

The  temporary  regulations  make  no 
change  to  die  current  documentary 
evidence  requirements  for  lodging 
expenses.  Because  of  the  large  number 
of  expenses  that  can  be  charged  to  hotel 
bills,  and  extensive  variation  from 
traveler  to  traveler  in  the  types  of 
expenses  charged  to  hotel  bills,  any 
attempt  to  establish  percentages  for 
allocating  hotel  bills  to  lodging  and 
other  fully  deductible  business 
expenses,  meals  and  entertainment,  and 
personal  expenses  is  considered 
impracticable. 

A  comment  requested  that  the  IRS 
clarify  whether  statements  provided  to 
travelers  by  airlines  in  lieu  of  tickets  can 
constitute  dociunentary  evidence  of 
travel.  The  current  regulations  are 
sufficienUy  flexible  to  permit  use  of  a 
variefy  of  forms  of  documentary 
evidence. 

Other  Comments  in  Response  to  Notice 
95-50 

1.  Substantiation  of  Business  Purpose 

A  commentator  suggested  that  the 
regulations  be  revised  to  permit  an 
employee  to  initially  substantiate 
business  purpose  to  the  employer  orally, 
for  later  entry  into  the  expense 
processing  system.  The  current 
regulations  do  not  preclude  an  initial 
oral  substantiation  of  business  purp>ose 
which  is  reduced  to  writing  no  later 
than  the  time  of  the  employee's  final 
accoimting  to  the  employer. 

2.  Post-Expenditure  Verification 
Procedures 

A  comment  suggested  that  the 
regidations  be  revised  to  permit  an 
employer  to  conduct  a  post-expenditure 
review  of  only  a  statistical  sampling,  as 
opposed  to  100%,  of  expense  vouchers. 

Section  1.274-5T(0(5Miii)  states  that 
an  employee  who  makes  an  adequate 
accounting  to  his  employer  will  not 
again  be  required  to  substantiate  such 
expenses,  unless  the  employer's 
accounting  procedures  are  not  adequate 
or  it  cannot  be  determined  that  such 
procedures  are  adequate.  The  district 
director  will  determine  whether  the 
«nployer's  accounting  procedures  are 
adequate  by  considering  all  the  facts 
and  circumstances.  Including  the 
employer's  use  of  internal  controls.  The 
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employer's  accounting  procedures 
should  include  a  requirement  that  an 
expense  account  be  verified  and 
approved  by  a  reasonable  person  other 
than  the  person  incurring  the  expense. 
To  the  extent  the  employer  fails  to 
maintain  adequate  accoiuiting 
procedures,  the  district  director  may 
require  the  employee  to  separately 
substantiate  his  expense  accotuit 
information. 

Section  1.274-5T(f)(5){iii)  cites  post- 
expenditure  review  of  employees' 
expense  accounts  as  an  internal  control 
that  should  normally  be  employed. 
However,  whether  the  employer's  post- 
expenditure  review  procedures  are 
appropriate  is  a  matter  within  the 
discretion  of  the  district  director,  based 
on  a  review  of  all  the  facts  and 
circumstances. 

3.  De  Minimis  Exception  to 
Substantiation  Requirements 

A  comment  proposed  that  employees 
receiving  $1000  or  less  per  year  in 
reimbursed  expenses  be  exempted  from 
the  requirement  to  substantiate  the 
elements  of  the  expenses,  other  than 
business  purpose,  to  the  employer.  In 
view  of  the  other  changes  made  by  the 
temporary  regulations  that  will  lessen  a 
taxpayer's  recordkeeping  burden,  such 
as  the  increase  in  the  receipt  threshold, 
the  temporeiry  regulations  do  not 
incorporate  this  suggestion. 

4.  Department  of  Labor  Substantiation 
Requirements  for  Plan  Trustees 

A  comment  requested  the  IRS  to 
coordinate  with  the  Department  of 
Labor  to  establish  common 
substantiation  requirements  imder 
ERISA  for  travel  by  multi-employer  plan 
trustees.  Modifications  to  conform  the 
substantiation  requirements  under 
ERISA  to  those  provided  in  the 
temporary  regulations  are  outside  the 
scope  of  the  section  274(d)  regulations. 

5.  Increase  in  Limit  on  Deduction  for 
Gifts 

A  comment  requested  that  the  $25 
limit  on  the  deduction  for  gifts 
contained  in  section  274(b)  be  increased 
to  $75.  The  IRS  has  no  discretion  to 
raise  this  statutory  limit. 

6.  Use  of  Full  Federal  Per  Diem  Method 
to  Substantiate  Travel  for  Deduction 
Purposes 

A  comment  suggested  that  self- 
employed  individuals  and 
unreimbursed  employees  should  be 
entitled  to  substantiate  lodging  expenses 
for  deduction  purposes  by  means  of  the 
"high-low"  per  diem  method.  Rev.  Proc. 
96-64  (1996-53  I.R.B.  52),  permits  this 
substantiation  method  for  employee 


reimbursements  only.  This  suggestion  is 
outside  the  scope  of  this  revision  to  the 
temporary  regulations. 

Special  Anal3rses 

It  has  been  determined  that  these 
temporary  regulations  are  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  do  not 
have  a  significant  economic  impact  on 
a  substantial  numt)er  of  small  entities. 
This  certification  is  based  on  the  fact 
that,  by  increasing  the  receipt  threshold 
from  $25  to  $75,  these  regulations 
reduce  the  existing  recordkeeping 
requirements  of  taxpayers,  including 
small  entities.  The  regulations  do  not 
otherwise  significantly  alter  the 
reporting  or  recordkeeping  duties  of 
small  entities.  Therefore,  a  Regulatory 
Flexibility  Analysis  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(fl  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Donna  M.  Crisalli,  Office 
of  the  Assistant  Chief  Counsel  (Income 
Tax  and  Accounting).  However,  other 
persoimel  from  the  IRS  and  Treasiuy 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  niunerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   • 

Section  1.274-5T  also  issued  under 
26  U.S.C.  274(d).  •   *  • 

Par.  2.  An  imdesignated 
centerheading  is  added  immediately 
following  §  1.280H-1T  to  read  as 
follows: 

Taxable  Years  Beginning  Prior  to 
January  1, 1986 

f  1.274-6    [RwlMlgnalMlasf1.274-6A] 

Par.  3.  Section  1.274-5  is 
redesignated  as  §  1.274-5A  and  added 
immediately  following  the  undesignated 


centerheading  "Taxable  Years 
Beginning  Prior  to  January  1,  1986". 

Par.  4.  Section  1.274-5T  is  amended 
by: 

1.  Revising  the  first  sentence  of 
paragraph  (c)(2)(iii)(B). 

2.  Redesignating  the  text  of  paragraph 
(f)(4)  as  paragraph  {0(4)(i). 

3.  Adding  a  paragraph  heading  for 
paragraph  (f)(4)(i). 

4.  Adding  paragraphs  (f)(4)(ii)  and 
(f)(4)(iii). 

The  revisions  and  additions  read  as 
follows: 

S  1.274-ST    Substantiation  requirements 
(temporary). 

•  *        •        •        * 

(c)  •  *  * 

(2)  *   *   * 

(iii)  *   •   * 

(B)  Any  other  expenditure  of  $75  or 
more  ($25  or  more  for  expenditures 
incurred  before  October  1, 1995)  except, 
for  transportation  charges,  documentary 
evidence  will  not  be  required  if  not 
readily  available,  provided,  however, 
that  the  Conunissioner,  in  his 
discretion,  may  prescribe  rules  waiving 
such  requirements  in  circiunstances 
where  he  determines  it  is  impracticable 
for  such  dociunentary  evidence  to  be 
required.  *  *  * 

•  •        •        •        • 

(f)  •  *  * 

(4)  *  *  •  (i)  In  general.  *  *  * 

(ii)  Procedures  for  adequate 
accounting  without  documentary 
evidence.  The  Conunissioner  may,  in  his 
discretion,  prescribe  rules  under  which 
an  employee  may  make  an  adequate 
accounting  to  his  employer  by 
submitting  an  account  book,  log.  diary, 
etc.,  alone,  without  submitting 
doc\imentary  evidence. 

(iii)  Employer.  For  purposes  of  this 
section,  the  term  employer  includes  an 
agent  of  the  employer  or  a  third  party 
payor  who  pays  amounts  to  an 
employee  under  a  reimbursement  or 
other  expense  allowance  arrangement. 


PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

* 

Par.  5.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  6.  In  §602.101,  paragraph  (c)  is 
amended  by: 

1.  Removing  the  following  entry  fit>m 
the  table: 


CFR  part  or  section  wtwre 
identified  and  described 


Current 
OMB  con- 
trol No. 


1274-5 


1545-0139 
1545-0771 


2.  Adding  an  entry  in  numerical  order 
to  the  table  to  read  as  follows: 


CFR  part  or  section  wtiere 
identified  arxj  described 


Current 

OMBcorv 

trolNo. 


1274-5A 


1545-0139 
1545-0771 


Margaret  Milner  Richardson, 

Conunissioner  of  Internal  Revenue. 

Approved:  February  14, 1997. 
Donald  C.  Lubick. 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  97-7095  Filed  3-24-97;  8:45  am) 
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MINE  SAFETY  AND  HEALTH 
ADMINISTRATION 

30  CFR  Part  3 

OMB  Control  Numbers  Under  the 
Paperwork  Reduction  Act 

AGENCY:  Mine  Safety  and  Health 
Administration.  Labor. 
ACTION:  Final  nde;  technical 
amendment. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  amending  its 
regulations  to  display  the  control 
niunber  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for 
information  collection  required  in  the 
final  rule  for  the  Approval,  Exhaust  Gas 
Monitoring,  and  Safety  Requirements 
for  the  Use  of  Diesel-Powered 
Equipment  in  Underground  Coal  Mines. 
The  Paperwork  Reduction  Act  requires 
agencies  to  display  OMB  control 
numbers  for  information  collections. 
This  notice  fulfills  MSHA's  obUgation. 
EFFECTIVE  DATE:  March  24, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey  ,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
Mine  Safety  and  Health  Administration, 
4015  Wilson  Boulevard,  Arlington,  VA 
22203-1984;  703-235-1910  (voice); 
psilvey@msha.gov  (internet  e-mail);  or 
703-235-5551  (facsimile). 
SUPPLEMENTARY  INFORMATION:  MSHA 
published  a  final  rule  presenting  the 


OMB  control  numbers  in  a  new  table 
format  which  was  codified  in  30  CFR 
Part  3  on  June  29,  1995  (60  FR  33719). 
This  fulfilled  the  requirements  of  44 
U.S.C.  3507(f)  of  the  Paperwork 
Reduction  Act  which  prohibits  an 
agency  fit>m  engaging  in  a  collection  of- 
information  without  displaying  the 
control  number  obtained  from  OMB. 
The  table  lists  the  part  and  section 
numbers  with  information  collection 
requirements  and  the  corresponding 
OMB  control  niunbers. 

MSHA  submitted  new  information 
collection  requirements  contained  in 
parts  7  and  75  of  the  final  rule  on  the 
approval,  exhaust  gas  monitoring,  and 
safety  requirements  for  the  use  of  diesel- 
powered  equipment  i^  underground 
coal  mines  for  OMB  review  on  October 
22, 1996.  The  final  rule  was  published 
on  October  25, 1996.  OMB  approved  the 
paperwork  requirements  under  control 
number  1219-0119  on  November  26, 
1996. 

MSHA  has  determined  that  public 
notice  and  comment  is  unnecessary  in 
this  technical  amendment  to 
rulemaking.  Information  collection 
requirements  go  through  the  public 
review  process  as  part  of  the  rule  to 
which  it  applies.  Likewise,  the  renewal 
of  an  OMB  control  number  also  requires 
public  review.  As  a  result,  MSHA  finds 
that  there  is  "good  cause"  under  5 
U.S.C,  55:^  (b)(B)  of  the  Administrative 
Procedure  Act  (APA)  to  issue  this 
amendment  to  Table  1  in  30  CFR  Part 
3  without  prior  pubUc  notice  and 
comment.  MSHA  has  determined  there 
is  no  need  to  delay  the  effective  date 
because  the  technical  amendment 
contains  no  new  requirements  for  which 
the  public  would  need  time  to  plan 
compliance  beyond  that  provided  for  in 
the  regulation  itself.  MSHA  finds, 
therefore,  that  there  is  "good  cause"  to 
except  this  action  from  the  30-day 
delayed  effective  date  requirement 
under  5  U.S.C.  553  (d)(3)  of  Uie  APA. 

List  of  Subjects  in  30  CFR  Part  3 

Reporting  and  recordkeeping 
requirements. 

Dated:  March  12, 1997. 
|.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Accordingly,  under  the  authority  of 
30  U.S.C.  957,  chapter  I  of  title  30,  Code 
of  Federal  Regulation  is  amended  as  set 
forth  below. 

PART  3— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 


Authority:  30  U.S.C  957;  44  U.S.C.  3501- 
3520. 

2.  Table  1  in  3.1  is  amended  by 
adding  the  following  sections  and 
corresponding  control  niunbers  in 
numerical  order: 


30  CFR  citation 

OMB  con- 
trol No. 

7.83  

1219-0119 

7.90 

1219-0119 

7. 1 05  Z~~ZZZZ"ZZZZ 

75.363 

75.371(r),  (!*),(■),  (mm),  (nn), 
(oo)  and  (do)  - 

1219-0119 
121^-0119 
1219-0119 

1219-0119 

75.1 901  (a) 

75.1904(b)(4)  

75.1911(i)  and  0)  

75.1912(h)  and  (i)  

75.1914(f),  (g)(5).  and  (h) 

75.1915(a).  (b)(5).  and  (c) 

1219-0119 
1219-0119 
1219-0119 
1219-0119 
1219-0119 
1219-0119 

[FR  Doc.  97-7480  Filed  3-24-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Sendee 

30  CFR  Parts  250  and  254 

mN  1010-AB81 

Response  Plans  for  Facilities  Located 
Seaward  of  the  Coast  Line 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
current  interim  final  rule  governing 
response  plans  for  facilities  located 
seaward  of  the  coast  line.  The  rule  will 
bring  MMS  regulations  into 
conformance  with  the  Oil  Pollution  Act 
of  1990  (OPA).  Revisions  to  existing 
rules  will  delete  previous  MMS 
requirements  that  are  similar  to 
requirements  of  this  rule.  The  final  rule 
will  combine  MMS  requirements  for  oil- 
spill  contingency  plans  for  facilities  in 
both  State  and  Federal  waters  seaward 
ofthe  coast  line. 
EFFECTIVE  DATE:  June  23, 1997. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Lawrence  H.  Ake.  Engineering  and 
Research  Branch,  at  (703)  787-1567. 

SUPPI^MBTTARY  MFORMATKM: 

Background  and  Purpoee 

In  August  1990,  Congress  passed  OPA 
which,  among  other  things,  amended 
section  311(j)  ofthe  Federal  Water 
Pollution  Contirol  Act  (FWPCA)  by 
strengthening  provisions  concerning  oil- 
spill  prevention  efforts  and  spill- 
response  capability. 
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Under  Executive  Order  (E.O.)  12777, 
MMS  has  responsibility  under  FWPCA 
for  issuing  regulations  requiring  owners 
or  operators  of  offshore  facilities  to 
prepare  and  submit  spill-response 
plans.  The  FWPCA  requires  that  owners 
or  operators  of  offshore  facilities, 
including  associated  pipelines,  prepare 
and  submit  response  plans.  They  must 
also  ensure  the  availability  of  private 
personnel  and  equipment  to  contain 
discharges  of  oil  and  hazardous 
substances.  The  new  authorities  apply 
to  all  offshore  areas  including  State 
submerged  lands  but  not  to  deep-water 
ports  subject  to  the  Deepwater  Port  Act 
(33  U.S.C.  1501  et  seq.). 

MMS  published  an  advance  notice  of 
proposed  rulemaking  (ANPR)  in  the 
Federal  Register  on  August  12, 1992  ( 
57  FR  36032-36034).  That  notice 
informed  the  public  that  MMS  was 
developing  regulations  governing  the 
establishment  of  procedures,  methods, 
and  equipment  to  prevent  and  contain 
discharges  of  oil  and  hazardous 
substances  under  section  311(j)(l){C)  of 
FWPCA;  preparation  and  submission  of 
response  plans  under  section  311(j)(5)  of 
FWPCA  and  section  4202(b)(4)  of  OPA; 
and  periodic  inspection  of  containment 
booms  and  response  equipment  under 
secUon  311(j)(6)(A)  of  FWPCA.  The 
notice  also  solicited  information 
concerning  the  development  of  these 
requirements. 

MMS  reviewed  and  analyzed  the 
comments  received  from  the  ANPR  and 
published  a  notice  of  proposed 
rulemaking  (NPR)  covering  these 
requirements  on  January  13. 1995  (60 
FR  3177-3184). 

Prior  to  development  of  the  proposed 
rule,  MMS  was  £aced  with  the  neeid  to 
allow  owners  and  operators  of  facilities 


to  operate  under  an  approved  spill- 
response  plan  as  soon  as  possible.  This 
need  was  dictated  by  a  mandate  in 
section  4202(b)(4)  of  OPA,  that  owners 
or  operators  of  facilities  submit  response 
plans  by  February  18,  1993.  Failure  to 
do  so  would  mean  that  a  facility  could 
not  be  used  to  handle,  store,  or  transport 
oil  until  the  owner  or  operator 
submitted  a  plan.  To  meet  this  deadline, 
MMS  developed  an  interim  final  rule 
that  ensured  that  spill-response  plans  of 
sufficient  quality  were  being  developed. 
The  interim  final  rule  also  provided  a 
means  for  fecility  owners  to  comply 
with  the  February  18, 1993,  deadline. 
This  process  ensured  that  spill-response 
plans  were  in  place  at  the  earliest 
possible  date  and  that  the  beneficial 
environmental  effects  of  spill-response 
plans  were  realized  while  more 
extensive  regulations  to  implement  OPA 
were  being  developed. 

MMS  originally  established  an 
expiration  date  for  the  interim  rule  of 
February  18,  1995.  This  date  was 
subsequentiy  deleted,  tmd  the  interim 
rule  remains  in  effiect  until  the  effective 
date  of  this  final  nUe. 

In  developing  this  final  rule,  MMS 
has  relied  on  comments  &om  the 
regulated  community  as  well  as 
experience  developed  during  review  of 
plans  under  the  interim  final  rule. 

As  with  the  interim  rule,  this  final 
nUe  allows  those  with  MMS  approved 
spill-response  plans  for  facilities  in  the 
Outer  Continental  Shelf  (OCS)  to 
expand  those  plans  to  include  facilities 
in  State  waters  of  the  same  geographic 
area.  Owners  and  operators  of  facilities 
in  State  waters  with  plans  approved  by 
the  State  must  submit  a  copy  of  the  plan 
to  MMS,  along  with  information 
pertaining  to  the  approval.  This  rule 

I.  ICP  Development  Matrix 


also  allows  owners  and  operators  of 
facilities  in  State  waters  that  do  not  fall 
in  either  of  these  categories  to  submit  a 
plan  based  on  the  requirements  for  OCS 
facilities. 

This  rulemaking  does  not  regulate 
animal  or  vegetable  oils.  MMS  has 
determined  that  these  oils  are  not 
handled  in  large  quantities  on  offshore 
facilities  and  need  not  be  addressed  in 
this  rule.  MMS  will  evaluate  whether  to 
solicit  public  comment  on  the  need  for 
a  future  rulemaking  covering  these  oils. 

After  publishing  the  NPR  for  this  rule 
on  January  13, 1995,  MMS  became 
involved  in  the  National  Response 
Team's  effort  to  formulate  integrated 
contingency  plan  (ICP)  guidance.  The 
ICP  guidance  is  intended  to  provide  a 
consistent  format  for  emergency 
response  plans.  Since  a  particular 
facility  may  be  subject  to  several  Federal 
regulations,  use  of  the  ICP  format  will 
allow  facility  owners  to  address  all  the 
requirements  in  just  one  plan. 

The  ICP  guidelines  were  published  in 
the  Federal  Register  on  June  5,  1996  (61 
FR  28641-28664).  At  that  time,  the 
other  Federal  agencies  supporting  the 
ICP  process  published  regulatory  cross- 
comparison  matrices  which  showed 
where  agency  requirements  could  be 
placed  under  the  ICP  format.  MMS  did 
not  provide  a  matrix  because  this  rule 
was  not  yet  completed.  The  following 
tables  provide  this  matrix. 

These  tables  may  be  used  for  guidance 
if  you  plan  to  submit  your  oil-spill 
response  plan  in  the  ICP  format.  You 
should  submit  a  cross-reference  with 
yoiu-  plan  that  identifies  the  location  of 
required  sections  if  you  choose  to  use 
any  alternate  format 


ICPeiements 


Section  I— Plan  Introduction  Elements 


MMS  requirements 
(30  CFR  254) 


1.  Purpose  and  scope  of  plan  coMreee 

2.  Table  of  cxxitents 

3.  Current  revis»on  dale 


General  tedMy  identiiicatiort  intonnalion 

a.  FadHy  rtame 

b.  ^Mwr/operalDr/agenl 

c.  Physical  address  and  dneciions 

d.  Mailing  address 

e.  Other  identifying  informalion 

f.  Kay  conlact(s)  for  plan  development  and  maimenance 

g.  Phone  number  for  Itey  contact(s) 

h.  FadHy  phone  number 

1.  Fac«fy  fax  number _ 


254.20;  254.50. 

254.21. 

254^. 

254.22:  2S4.53(b). 


254.22;  254.53(b). 


254.23(d). 
254.23(d). 


Section  H    Cofo  f*tan 


1.  Discovery 

2.  InMiai 

a.  Precedurae  for 


inlemal  and  external  noMcations 
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I.  ICP  Development  Matrix— Continued 


ICPeiements 


b.  Estatilishment  of  a  response  management  structure  

c.  Preliminary  assessment 

d.  Establishment  of  ot>jectives  and  priorities  for  response,  including: 

(1)  Immediate  goals/tactical  planning 

(2)  Mitigating  actions 

■  (3)  Response  resources 

e.  Implementation  of  tactical  plan 

f.  Mobilization  of  resources  : 

3.  Sustained  actions  

4.  Termination  and  followup  actions 


Section  Hi— Anitexee 


1.  Facility  and  locality  Information  

a.  Facility  maps  

b.  Facility  drawings 

c.  Facility  description/layout  

2.  Notification 

a.  Internal 

b.  Community  » 

c.  Federal  arid  State  agerxry „ „ 

3.  Response  management  structure  

a.  General 

b.  Command 

(1)  Facility  Incident  commander  and  qualified  individual  

(2)  Information  

(3)  Safety 

(4)  Liaison 

c.  Operations 

(1 )  (Response  objectives 

(2)  Discharge  or  release  control 

(3)  Assessment/monitoring _ 

(4)  Containment _ 

(5)  Recovery 

(6)  Decontamination 

(7)  h4onresponder  medical  needs 

(8)  Salvage  plans 

d.  Planning 

(1)  Hazard  assessment >.............„..................^........._ 

(2)  Protection 

(3)  Coordination  with  natural  resource  trustees 

(4)  Waste  management „ „ ^. 

e.  Logistics 

(1)  Medical  needs 

(2)  Site  security 

(3)  Communications  

(4)  Transportation  „ 

(5)  Personnel  support 

(6)  Equipntent  maintenance  and  support 

f.  Finance/procurement/administration 
(1)  Resource  list 

(3)  Response  equipment „.. 

(4)  Support  equipment ™ „ 

(5)  Contracting „: ^ 

(6)  Claims  procedures 

(7)  Cost  documentation 

4.  Jnciderrt  documentation 

a.  Post  accident  investigation 

b.  Incident  history  „ 

5.  Training  arxj  exercises/drills 

6.  Response  critique  and  plan  review  and  modification  process  . 

7.  Prevention  


MMS  requirements 
(30  CFR  254) 


254.23(b). 
254.23(g);  25424(a). 


254.23(g)  (4); 
254.23(g)  (6); 


(5). 
(8). 


254.22(a);  254.53(b). 
254.53(b). 

25422(a). 

254.23(g)(1). 
254.23(g)(1)(vO. 
254.46;  25423(g)(1)(vi). 
254.23(b). 
25423(b). 

254.23(a). 
25423(b). 
25423(b). 
25423.(t4. 


25423  (0;  (g). 
25423(g)(3). 
25423(g)  (4);  (5). 
25423(g)  (6);  (7);  (8). 


25426(c). 
254.26(c). 

25423(g)(1)  (v);  (vO. 
25423(g)(8). 


25423(d). 
25426(d)(2). 

25424(b);  254.43. 


25423  (a);  (b);  (c). 
25424. 
25426(d)(2). 
25425. 


254.46(b)(2). 
254.41:254.42. 
254.30;  254.42(d). 
254.54. 


II.  REGULATION  CROSS-COMPARISON  MATRIX 


MMS-30  CFR  part  254 


25423(0. 
25423(aM1). 


254.1    Who  must  submit  a  response  plan? 
2542    When  must  I  sutxnit  a  response  plan? 


ICP  citation(s) 
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II.  Regulatkdn  Cross-Comparison  Matrix— Continued 


MMS-30  CFR  part  254 


2S4.3 

254.4 

254.5 

254.6 

254.7 

254.8 

254.9 

25420 

254.21 

254.22 

254.23 

254.24 
254.25 
254.26 
254.27 
254.28 
254.29 
254.30 
254.40 
254.41 
254.42 
254.43 
254.44 
254.45 
254.46 
254.47 
254.50 
254.51 
254.52 
254.53 
25434 


May  I  cover  more  than  one  facility  in  my  response  pian? 

May  I  reference  other  documents  in  my  response  plan? 

General  response  plan  requirements. 

Definitions. 

How  do  I  submit  my  response  plan  to  the  MMS7 

May  I  appeal  decisions  under  this  rule? 

Autturity  for  inhxmalion  oofiectioa 

Purpose „ _ 

How  must  I  format  my  response  plan? 

What  information  must  I  include  in  the 

What  information  must  I  include  in  ttw 


Introduction  and  plan  contents' section?  „. 
Emergency  response  action  plan"  section? 


What  information  must  I  irx:iude  in  the 


"Equipment  irrventory"  appendix? 

What  informalicn  must  I  include  in  the  "Contractual  agreements"  appendix?  

What  information  must  I  include  in  ttw  "Worst  case  cfscharge  scerttrio'  appendbt? 

Wtiat  information  must  I  include  in  the  "Oispersant  use  plan"  apperxSx? 

What  information  must  I  induds  in  the  "In  situ  txjming  pian"  appendte? 

What  infomiation  must  I  include  in  the  Training  and  cWls"  t^jpendbc? 

When  must  I  revise  my  spH  plan? „ 

Records. 

Training  your  personnel  .„ 

Exercises  tor  your  response  personnel  and  equipment  

Mainlenance  and  penodc  inspection  of  response  equipment 
Calctiating  response  equipment  effective  daily  recovery  capacities 
Verifying  the  capabilities  of  your  response  equipment 

Whom  do  I  notify  if  an  oil  spilt  occurs? _ 

Determining  the  volume  of  oil  of  your  worst  case  dtecharge  scenario  

Sp«-response  plans  tor  facilities  tocated  In  State  waters  seaward  of  the  coast  line 

Moc3(ying  an  existing  OCS  response  plan 

FolOMw^  tfie  format  tor  an  OCS  response  plan 

Submitting  a  response  plan  developed  under  State  requirements 

Spfl  prevertion  tor  facilities  tocated  in  State  waters  seaward  of  the  coast  line  _^ 


ICP  citation(s) 


1.1. 

1.2. 

1.2;  1.3;  1.4  (c),  (e);  III.8. 

11.1;  11.2(a);  112(d);  112(0; 

1112;  111.3(b)(1). 
111.3(f)(3). 
l"-3(f)(5). 
111.3(d). 
111.3(c). 
111.3(0). 
III.5. 
III.6. 

III.5. 
III.5. 


1112. 
111.3(d) 


III.7. 


Diacnaaion  of  Conunents  and  Changea 

MMS  received  32  letters  commenting 
on  the  NPR.  The  following  discussion 
summarizes  these  comments  and  the 
substantive  changes  made  to  the  final 
rule.  MMS  has  also  restructured  the 
regulation  into  a  more  readable  and 
user-friendly  format.  A  simpUfied 
question  and  answer  format  has  been 
used,  and  the  rule  has  been  separated 
into  subparts.  The  following  discussion 
generally  follows  the  order  of  the 
aectitms  in  the  proposed  rule. 

Genenl  Comments 

Several  letters  contained  questions 
about  other  MMS  regulations  for  oil- 
spill  contingency  plans  currently  found 
at  30  CFR  250.42  and  250.43.  These 
comments  questioned  whether  the 
{Mvposed  r«gtilations  %vere  in  addition 
to  those  spill-response  requirements. 
The  answer  is  no.  The  new 
requirements  of  this  rule,  which  will  be 
located  in  30  CFR  part  254.  are  intended 
to  supersede  those  regulations  which 
an  removed  from  part  250  with  this 
rule. 

One  conunent  pmnted  out  that  the 
rule  does  not  contain  an  appeals 
process.  We  have  added  a  section 
explaining  the  appeals  process. 


Several  comments  addressed  the  issue 
of  hazardous  substance  response 
planning.  They  complained  that  some  of 
the  proposed  requirements  duplicated 
requirements  of  the  Environmental 
Protection  Agency  (EPA).  Another 
comment  suggested  that  it  would  be 
prudent  for  MMS  to  follow  the  example 
of  other  agencies  and  separate 
hazardous  discharge  response  planning 
from  this  rule  and  address  that  subject 
later.  MMS  agrees  and  is  not  now 
uwuing  response  planning  requirements 
for  hazardous  materials.  Typically, 
hazardous  substances  are  used  in  very 
limited  quantities  on  ofEshore  focihties. 
We  are  presently  collecting  additional 
information  on  the  types  and  quantities 
of  hazardous  substances  used  offshore. 
MMS  is  also  monitoring  the 
development  of  other  Federal 
requirements  on  this  subject.  The  \J.S. 
CxMsi  Guard  will  provide  MMS  and 
other  Federal  agencies  with  the  public 
responses  to  their  recent  ANPR  on 
hazardous  substance  response  planning. 
MMS  will  proceed  with  nUemaldng 
concerning  response  planning  for 
hazardous  materials  after  we  determine 
more  precisely  the  extent  of  hazardous 
substance  usage  and  can  develop  a  rule 
that  will  act  in  concert  with  other 


regulations  currently  being  developed 
by  other  agencies. 

Several  comments  stressed  that  the 
rule  should  specifically  mention  that 
pipelines  would  not  require  a  plan  after 
they  had  been  abandoned  in  place. 
Others  felt  it  burdensome  to  maintain 
current  plans  for  wells  or  faciUties  that 
had  been  temporarily  abandoned.  We 
changed  the  rule  to  ^ow  that  an  owner 
or  operator  no  longer  needs  to  maintain 
a  plan  after  it  has  received  written 
notice  from  the  Regional  Supervisor  that 
a  plan  is  no  longer  required. 

Many  conunenters  felt  that  MMS  did 
not  need  to  request  that  copies  of 
contracts  with  oil-spill  response 
organizations  be  included  with  the 
response  plan.  They  dted  the 
voluminous  nature  of  many  of  these 
contracts  as  a  primary  reason.  MMS 
agrees,  and  the  final  rule  allows  owners 
and  operators  to  certify  that  such 
contracts  exist  but  does  not  require  their 
submission. 

Several  comments  criticized  that  the 
rule  as  proposed  would  require 
compUance  without  allowing  sufficient 
time  to  prepare  a  new  plan.  We  have 
changed  the  final  rule  in  two  areas. 
First,  the  efiisctive  date  of  the  rule  has 
been  setiit  90  days  after  publication  in 
the  Federal  lagiater.  Second,  owners 


and  operators  with  currently  approved 
plans  do  not  have  to  submit  plans 
complying  with  this  rule  until  the  next 
update  of  their  plan  is  due.  The 
Regional  Supervisor  may  extend  this 
deadline  upon  request. 

MMS  received  several  comments 
arguing  that  MMS's  definition  for  "coast 
line"  was  confusing.  The  wording, 
however,  was  taken  finm  the  Submerged 
Lands  Act,  and  where  oil  production 
activities  are  underway,  the  line  has 
been  delineated  and  adopted  by  the 
courts.  It  is  used  here  because  MMS  also 
uses  this  established  line  in  a 
memorandum  of  understanding  (MOU) 
with  other  Federal  agencies  that 
administer  spill  response  planning 
under  OPA.  hi  this  MOU.  MMS 
negotiated  a  redelegation  of  its 
responsibilities  for  "o&hore"  Cacilities 
located  landward  of  the  coast  line  to 
other  Federal  agencies  with  existing 
inland  regulatory  capabilities  and 
responsibilities.  (This  redelegation  was 
published  in  the  Federal  Regisler  on 
February  28,  1994  (  59  FR  9494)).  These 
Cacilities  located  landward  of  the  coast 
line  may  have  to  file  spill-response 
plans  with  the  EPA  or  the  Department 
of  Transportation.  Our  aim  was  to  have 
each  agency  regulate  the  type  of  facility 
that  it  has  historically  regulated.  MMS 
attempted  to  use  a  clearly  definable  line 
that  would  segregate  the  majority  of 
facilities  correctly.  Some  facilities, 
however,  are  clearly  of  the  type  used 
Offshore  yet  lie  landward  of  this 
demarcation  line.  If  you  fael  that  your 
facility  falls  into  this  cat^ory,  you  may 
contact  the  Regional  Supervisor, 
agreeing  to  accept  the  jurisdiction  of 
MMS  and  requesting  that  the  agency 
with  jurisdiction  relinquish  jurisdiction 
over  your  fecility  to  MMS. 

The  proposed  rule  defined  the 
'qualified  individual'  (QI)  as  a  member 
of  the  spill  management  team  that 
directs  the  response  to  an  oil  spill. 
Several  comments  pointed  out  that  this 
¥vent  beyond  the  requirements  of  OPA 
and  stated  that  it  was  not  necessary  for 
the  qualified  individual  to  perform 
these  duties.  MMS  has  amended  this 
language  in  the  final  rule. 

Many  comments  noted  that  'adverse 
weather'  should  be  defined  to  exclude 
hurricane  conditions.  MMS  agrees  that 
hurricane  conditions,  when  no  response 
to  a  spill  is  practical,  should  be 
excluded  frt>m  the  definition. 

MMS  received  several  comments  that 
were  critical  of  the  fact  that  the 
proposed  rule  included  condensate  in 
the  definition  of  oil.  The  conunenters 
felt  the  rule  would  be  burdensome  for 
owners  and  operators  that  handled  only 
small  volumes  of  condensate,  since 
spills  from  those  fecilities  would 


dissipate  rapidly  with  minimal 
environmental  effect.  The  definition  has 
been  left  intact.  MMS  feels  that  the 
Regional  Supervisors  are  best  able  to 
deal  with  these  situations  on  a  case-by- 
case  basis.  The  Regional  Supervisors 
have  the  authority  to  reduce  plan 
requirements  if  they  feel  that  a  spill 
from  the  facility  poses  littie  or  no  risk 
to  the  environment. 

The  definition  of  owner  and  operator 
has  been  changed  to  more  closely  follow 
the  definition  in  the  Clean  Water  Act. 

Several  comments  argued  that  an  in 
situ  burning  plan  should  only  be 
required  if  burning  was  already 
authorized  in  the  appropriate  Area 
Contingency  Plan  (ACP).  However, 
regardless  of  the  current  language  in  an 
ACP,  the  Federal  On  Scene  Coordinator 
has  the  authority  to  permit  burning  on 
a  case-by-case  basis  to  prevent  or  reduce 
hazard  to  human  life.  Additionally,  the 
Region  VI  Regional  Response  Team, 
which  oversees  the  Federal  Region 
where  most  offshore  facilities  are 
located,  has  established  a  preapproval 
zone  for  in  situ  biuning.  MMS  believes 
that  this  option  for  spill  removal  is 
important  in  the  ofbihore  environment 
and  will  leave  the  requirement  in  the 
rule. 

We  received  many  comments 
concerning  the  worst  case  spill  scenario. 
The  major  problem  cited  was  the 
requirement  to  use  a  30-day  total  of  the 
oil  that  could  escape  bora  an 
uncontrolled  flowing  well  as  a  worst 
case  for  a  production  or  drilling  fecility. 
Commenters  felt  that  using  the  tota7 
from  30  days  flow  was  unrealistic  and 
represented  an  unreasonable  scenario. 
UMS  has  amended  this  language  to 
clarify  how  the  scenario  should  describe 
responding  to  a  well  that  flows  for  30 
days.  The  scenario  should  demonstrate 
hoiv  you  wrould  remove,  store,  and 
dispose  of  the  oil  escaping  from  an 
uncontrolled  well  on  a  daily  basis  for  30 
days.  MMS  does  not  intend  that  the  rule 
be  read  to  require  you  to  demonstrate 
how  you  wotild  respond  to  the  30-day 
total  flow  from  the  well  as  if  it  had 
occurred  in  a  short  period  of  time,  as 
cotdd  happen  in  a  tanker  accident 

MMS  received  several  comments 
concerning  referencing  of  material  in 
the  plan.  'The  comments  suggested 
including  specific  statements 
throughout  the  rule  allowing  material  to 
be  referenced  rather  than  included  in 
the  plan.  MMS  has  instead  inserted  a 
general  statement  on  referencing  in  the 
plan  that  applies  to  the  entire 
document 

Several  commenters  expressed  the 
opinion  that  a  response  to  an  actual  oil 
spill  should  be  treated  as  a  drill  for 
training  purposes  if  proper  evaluations 


are  made  and  records  kept  This  would 
be  consistent  with  the  National 
Preparedness  for  Response  Exercise 
Program  (PREP)  Guidelines  that  were 
produced  as  a  unified  Federal  effort. 
MMS  modified  the  rule  to  allow  owners 
or  operators  to  take  training  credit  for  an 
actual  spill  response  when  they  generate 
proper  records. 

MMS  received  several  comments 
pointing  out  that  oil  spills  must  be 
reported  to  the  National  Response 
Center  as  required  by  law.  These 
comments  urged  MMS  to  not  require 
duplicate  reporting  of  spills.  Current 
regulations  require  the  reporting  of  all 
spills,  regardless  of  size,  to  MMS.  In 
response  to  these  comments,  MMS  has 
dropped  the  requirement  that  spills  of 
less  than  1  barrel  be  reported  to  MMS. 
This  change  will  reduce  the  reporting 
biuden  for  operators  by  more  than  95 
percent  MMS  believes  that  it  is 
important  that  the  agency  be  notified  of 
spills  greater  than  1  barrel,  and  this 
requirement  will  remain. 

Several  commenters  felt  that  the 
requirement  to  submit  revisions  to  the 
plan  were  too  onerous  and  luuealistic. 
We  made  several  changes  in  response  to 
these  conunents.  First,  we  changed  the 
requirement  for  an  annual  update  to 
require  a  complete  review  and  update 
every  2  years.  Second,  we  deleted 
several  requirements  that  require 
notification  and  approval.  We  still 
require  notification  and  approval  for 
substantive  changes  that  affect  the 
ability  to  respond  to  the  worst  case  spill 
scenario. 

MMS  received  several  comments  that 
were  critical  of  the  requirement  that 
plans  include  the  steps  taken  to  prevent 
spills  frt>m  fecilities  located  in  State 
waters.  The  commenters  felt  that  the 
rule  gave  the  MMS  Regional  Supervisor 
open  ended  authority  to  require 
additional  spill  prevention  measures  in 
State  waters.  The  rule  has  been 
modified  to  make  it  clear  that  the 
R^onal  Supervisor  would  only  require 
additional  prevention  measures  when  it 
is  determined  that  efforts  to  prevent 
spills  do  not  reflect  good  industry 
practices.  MMS  does  not  presently  plan 
to  create  new  prevention  regiUations  for 
fecilities  in  State  waters.  However, 
MMS  does  plan  to  work  with  coastal 
States  to  ensure  that  sufficient  State 
oversight  is  in  place  to  ensure  that  the 
objectives  of  OPA  are  met.  MMS  expects 
and  intends  that  the  States  will  assiune 
primary  responsibility  for  spill 
prevention  associated  with  facilities  in 
their  waters.  As  a  first  step  in  this 
process,  MMS  has  signed  MOlTs  with 
the  major  oil  producing  coastal  States 
concerning  the  regulation  and 
inspection  of  offshore  facilities.  The 
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MOU's  are  designed  to  help  ensure  that 
Federal  and  State  regulations  are 
com{>atible,  encourage  uniform 
enforcement  strategies,  and  provide  for 
joint  Federal  and  State  inspections, 
drills,  and  investigations. 

Author 

Larry  Ake,  Engineering  and  Research 
Branch,  MMS,  prepared  this  document. 

E.O.  12866 

This  rule  was  reviewed  under  E.O. 
12866.  The  Department  of  the  Ulterior 
(DOI)  has  determined  that  the  rule  is  not 
a  significant  rule  imder  the  criteria  of 
E.O.  12866  and,  therefore,  the  rule  was 
not  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Regulatory  Flexibility  Act 

DOI  has  determined  that  this  final 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  This  rule  will  not  have 
a  significant  economic  effect  on  any 
entity,  regardless  of  size.  Any  minor 
effects  of  this  rulemaking  will  primarily 
affect  lessees  and  operators— entities 
that  aiB  not,  by  defijiition,  small  due  to 
the  technical  complexities  and  financial 
resources  necessary  to  conduct  OCS 
activities.  The  indirect  effects  of  this 
rulemaking  on  small  entities  that 
provide  support  for  offishore  activities 
were  also  determined  to  be  small. 

Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501 
et  seq.],  OMB  approved  the  information 
collection  requirements  in  the  NPR 
covering  30  CFR  part  254.  The  OMB 
control  number  is  1010-0091.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  imless  it 
displays  a  ciurenUy  vaHd  OMB  control 
number. 

All  comments,  including  any  on  the 
infonnatlon  collection  aspects  of  the 
NPR,  are  discussed  in  an  earlier  section 
of  the  preamble.  The  final  rule  changes 
the  structure  of  the  regulation,  thereby 
changing  the  citations  for  the 
information  collection  requirements. 
However,  no  significant  changes  to  the 
information  collection  resultwi  from  the 
comments  and  restructuring  or  other 
revisions  in  the  final  rule. 

MMS  estimates  the  pubfic  reporting 
burden  for  this  information  collecdon 
will  average  approximately  107  hours 
per  response,  lliis  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
information  collection. 


Takings  Implication  Assessment 

DOI  determined  that  this  final  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  DOI  does  not  need  to 
prepare  a  Takings  Implication 
Assessment  piusuant  to  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

E.O.  12988 

DOI  has  certified  to  OMB  that  the  rule 
meets  the  applicable  reform  standards 
provided  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988. 

Unfunded  Mandates  Reform  Act  of  1995 

DOI  has  determined  and  certifies 
according  to  the  Unfonded  Mandates 
Reform  Act,  2  U.S.Q  1502  et  seq.,  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
State,  local,  and  tribal  govenunents  or 
the  private  sector. 

National  Environmental  Policy  Act 

DOI  determined  that  this  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quafity  of  the 
human  environment:  therefore,  an 
Environmental  Impact  Statement  is  not 
required. 

LiatofSab)ects 

30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts, 
incorporation  by  reference, 
Inve^igations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

30  CFR  Part  254 

Continental  shelf.  Environmental 
protection.  Oil  and  gas  development 
and  production.  Oil  and  gas  exploration. 
Pipelines.  Public  lands— -mineral 
resources,  PubUc  lands — rights-of-way. 
Reporting  and  recordkeeping 
requirements. 

Dated.  March  13, 1997. 


PART  250— OIL  AND  QAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  for  part  250 
continues  to  read  as  follows: 

AudMirity:  43  U.S.C  1334. 

2.  The  last  sentence  of  §  250.19(a)  is 
revised  to  read  as  follows: 

i2sai9    Accident  report*. 

(a)  •  •  *  All  spills  of  oil  or  other 
hquid  pollutants  must  be  reported  as 
described  in  §  254.46. 

•  •         •        •         • 

3.  Section  250.33(b)(2)  of  subpart  B  is 
revised  to  read  as  follows: 

i2Sa33    Exploration  Plan. 

•  •        »        •        • 

(b)*  •  • 

(2)  An  oil-spill  response  plan  as 
described  in  part  254  or  reference  to  an 
approved  Regional  Response  Plan. 

•  •        *        •        * 

4.  Section  250.34(b)(3)  of  subpart  B  is 
revised  to  read  as  follows: 


S2Sa34 
Plan. 


Devetopment  and  Production 


(b)  *  *  * 

(3)  A  description  of  the  environmental 
safeguards  to  be  implemented, 
including  an  updated  oil-spill  response 
plan  as  descril>ad  in  part  254  of  this 
chapter  or  reference  to  an  approved 
plan. 


Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  Management 
Service  (MMS)  amends  30  CFR  parts 
250  and  254  as  follows: 


i2Sa41    [Heading  revlaed] 

5.  The  heading  of  §  250.41  of  subpart 
C  is  revised  to  read  "Inspection  of 
facilities." 

f2Sa4l    [Amended] 

6.  Paragraphs  (b)  and  (c)  of  §  250.41 
are  removed. 

f290.42    [Removed] 

7.  Section  250.42  of  subpart  C  is 
removed. 

|29a43    [Removed] 

8.  Section  250.43  of  subpart  C  is 
removed. 

9.  Part  254  is  revised  to  read  as 
follows: 

PART  254— OIL-SPILL  RESPONSE 
REQUIREMENTS  FOR  PACUJnES 
LOCATED  SEAWARD  OF  THE  COAST 
LINE 

Subpart  A— Qenanrt 

254.1  Who  must  submit  a  ipill-respoiue 
plan? 

254.2  When  must  1  submit  a  response  plan? 

254.3  May  I  cover  more  than  one  focility  in 
my  raspooM  plan? 


254.4  May  I  reference  other  dociunents  in 
my  response  plan? 

254.5  General  response  plan  requirements. 

254.6  Definitions. 

254.7  How  do  I  submit  my  response  plan  to 
the  MMS? 

254.8  May  I  appeal  decisions  under  this 
rule? 

254.9  Authority  for  information  collection. 

Subpart  a-Oil-Spill  Reaponae  Plana  for 
Outer  Continental  Shell  Facilities 

254.20  Purpose. 

254.21  How  must  I  format  my  response 
plan? 

254.22  What  information  must  I  include  in 
the  "Introduction  and  plan  contents" 
secUon? 

254.23  What  information  must  I  include  in 
the  "Emergency  response  action  plan" 
section? 

254.24  What  information  must  I  include  in 
the  "Equipment  inventories"  appendix? 

254.25  What  information  must  I  include  in 
the  "Contractual  agreements"  appendix? 

254.26  What  information  must  I  include  in 
the  "Worst  case  discharge  scenario" 
appendix? 

254.27  What  information  must  I  include  in 
the  "Oispersant  use  plan"  appendix? 

254.28  What  information  must  I  include  in 
the  "In  situ  burning  plan"  appendix? 

254.29  What  information  must  I  include  in 
the  "Training  and  drills"  appendix? 

254.30  When  must  I  revise  my  response 
plan? 

Subpart  C — Related  Requirements  for 
Outer  Contir>entai  Shelf  Facilities 

254.40  Records. 

254.41  Training  your  response  personnel. 

254.42  Exercises  for  your  response 
personnel  and  equipment. 

254.43  Maintenance  and  periodic 
inspection  of  response  equipment. 

254.44  Calculating  response  equipment 
effective  daily  recovery  capacities. 

254.45  Verifying  the  capabilities  of  your 
response  equipment 

254.46  Whom  do  I  notify  if  an  oil  spill 
occurs? 

254.47  Determining  the  volume  of  oil  of 
your  worst  case  discharge  scenario. 

Subpart  D— Oil- Spill  Responae 
Requirements  for  Faculties  Located  in  Stale 
Waters  Seaward  of  the  Coast  Une 

254.50  Spill-response  plans  for  facilities 
located  in  State  waters  seaward  of  the 
coast  line. 

254.51  Modifying  an  existing  OCS  response 
plan. 

254.52  Following  the  format  for  an  OCS 
response  plan. 

254.53  Submitting  a  response  plan 
developed  under  State  requirements. 

254.54  Spill  prevention  for  facilities  located 
in  State  waters  seaward  of  the  coast  line. 

Antliority:  33  U.S.C  1321 


Subpart  A— General 

I2S4.1    Who  must  aubmn  a  apHI-reaponae 
plan? 

(a)  If  you  are  the  owner  or  operator  of 
an  oil  handling,  storage,  or 
transportation  facility,  and  it  is  located 
seaward  of  the  coast  line,  you  must 
submit  a  spill-response  plan  to  MMS  for 
approval.  Your  spill-response  plan  must 
demonstrate  that  you  can  respond 
quickly  and  effectively  whenever  oil  is 
discharged  from  your  facility.  Refer  to 

§  254.6  for  the  definitions  of  "oil," 
"Cacility,"  and  "coast  line"  if  you  have 
any  doubts  about  whether  to  submit  a 
plan. 

(b)  You  must  maintain  a  current 
response  plan  for  an  abandoned  facility 
until  you  physically  remove  or 
dismantie  the  facility  or  until  the 
Regional  Supervisor  notifies  you  in 
writing  that  a  plan  is  no  longer  required. 

(c)  Owners  or  operatora  of  o^hore 
pipelines  canying  essentially  dry  gas  do 
not  need  to  submit  a  plan.  You  must, 
however,  submit  a  plan  for  a  pipeline 

""that  carries: 
(DOil; 

(2)  Condensate  that  has  been  injected 
into  the  pipeline;  or 

(3)  Gas  and  naturally  occurring 
condensate. 

(d)  If  you  are  in  doubt  as  to  whether 
you  must  submit  a  plan  for  an  ofbhore 
facility  or  pipeline,  you  should  check 
with  the  Regional  Supervisor. 

(e)  If  your  facility  is  located  landward 
of  the  coast  line,  but  you  believe  your 
facility  is  suflicientiy  similar  to  OCS 
facilities  that  it  shoidd  be  regulated  by 
MMS,  you  may  contact  the  Regional 
Supervisor,  offer  to  accept  MMS 
jiuisdiction  over  your  facility,  and 
request  that  MMS  seek  from  the  agency 
with  jurisdiction  over  your  facility  a 
relinquishment  of  that  jurisdiction. 

§2S4.2    When  must  I  aulMnit  a  response 
plan? 

(a)  You  must  submit,  and  MMS  must 
approve,  a  response  plan  that  covers 
each  facility  located  seaward  of  the 
coast  line  before  you  may  use  that 
facility.  To  continue  operations,  you 
must  operate  the  facility  in  compliance 
with  the  plan. 

(b)  Despite  the  provisions  of 
paragraph  (a)  of  this  section,  you  may 
operate  your  facility  after  you  submit 
yoiu-  plan  while  MMS  reviews  it  for 
approval.  To  operate  a  facility  without 
an  approved  plan,  you  must  certify  in 
writing  to  the  Regional  Sui^rvisor  that 
you  have  the  capability  to  respond,  to 
the  maximum  extent  practicable,  to  a 
worat  case  discharge  or  a  substantial 
threat  of  such  a  dischai^ge.  The 
certification  must  show  that  you  have 


ensured  by  contract,  or  other  means 
approved  by  the  Regional  Supervisor, 
the  availability  of  private  personnel  and 
equipment  necessary  to  respond  to  the 
discharge.  Verification  from  the 
organization(s)  providing  the  personnel 
and  equipment  must  accompany  the 
certification.  MMS  will  not  allow  you  to 
operate  a  facility  for  more  than  2  years 
without  an  approved  plan. 

(c)  If  you  have  a  plan  that  MMS 
already  approved,  you  are  not  required 
to  inunediately  rewrite  the  plan  to 
comply  with  this  part.  You  must, 
however,  submit  the  information  this 
regulation  requires  when  submitting 
yoiur  firet  plan  revision  (see  §  254.30) 
after  the  effective  date  of  this  rule.  The 
Regional  Supervisor  may  extend  this 
deadline  upon  request 

$254.3    INay  I  cover  more  ttian  one  facHHy 
in  my  response  plan? 

(a)  Your  response  plait  may  be  for  a 
single  lease  or  focility  or  a  group  of 
leases  or  facilities.  All  the  leases  or 
facilities  in  your  plan  must  have  the 
same  owner  or  operator  (including 
affiliates)  and  must  be  located  in  the 
same  MMS  Region  (see  definition  of 
Regional  Response  Plan  in  §  254.6). 

(b)  Regional  Response  Plans  must 
address  all  the  elements  required  for  a 
response  plan  in  Subpart  B,  Oil  Spill 
Response  Plans  for  Outer  Continental 
Shelf  Facilities,  or  Subpart  D,  Oil  Spill 
Response  Requirements  for  Facilities 
Located  in  State  Waters  Seaward  of  the 
Coast  Line,  as  appropriate. 

(c)  When  developing  a  Regional 
Response  Plan,  you  may  group  leases  or 
facilities  subject  to  the  approval  of  the 
Regional  Supervisor  for  the  purposes  of: 

(1)  Calculating  response  times; 

(2)  Determining  quantities  of  response 
equipment; 

(3)  Conducting  oil-spill  trajectory 
analyses; 

(4)  Determining  worat  case  discharge 
scenarios;  and 

(5)  Identifying  areas  of  special 
economic  and  environmental 
importance  that  may  be  impacted  and 
the  strategies  for  their  protection. 

(d)  The  Regional  Supervisor  may 
specify  how  to  address  the  elements  of 
a  Regional  Response  Plan.  The  Regional 
Supervisor  also  may  require  that 
Regional  Response  Plans  contain 
additional  information  if  necessary  for 
compliance  with  appropriate  laws  and 
regulations. 

$254.4    May  I  retaranca  other  documents 
In  my  response  plan? 

You  may  reference  information 
contained  in  other  readily  accessible 
dociunents  in  yoiu'  response  plan. 
Examples  of  dociunents  that  you  may 
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reforence  are  the  National  Contingency 
Plan  (NCP),  Area  Contingency  Plan 
(ACP),  MMS  environmental  documents, 
and  Oil  Spill  Removal  Organization 
(OSRO)  documents  that  are  readily 
accessible  to  the  Regional  Supervisor. 
You  must  ensure  that  the  Regional 
Supervisor  possesses  or  is  provided 
with  copies  of  all  OSRO  documents  you 
reference.  You  should  contact  the 
Regional  Supervisor  if  you  want  to 
know  whether  a  reference  is  acceptable. 

§  2S4.5    Qwwral  reeponee  ptan 
rwjuirwiwnls. 

(a)  The  res(>onse  plan  must  provide 
for  response  to  an  oil  spill  from  the 
fecility.  You  must  immediately  carry  out 
the  provisions  of  the  plan  whenever 
there  is  a  release  of  oil  from  the  facility. 
You  must  also  carry  out  the  training, 
equipment  testing,  and  periodic  drills 
described  in  the  plan,  and  these 
measures  must  be  sufficient  to  ensure 
the  safety  of  the  facility  and  to  mitigate 
or  prevent  a  discharge  or  a  substantial 
threat  of  a  discharge. 

(b)  The  plan  must  be  consistent  with 
the  National  Contingency  Plan  and  the 
appropriate  Area  Contingency  Plan(s). 

(c)  Nothing  in  this  part  relieves  you 
from  taking  all  appropriate  actions 
necessary  to  immediately  abate  the 
source  of  a  spill  and  remove  any  spills 
of  oil. 

(d)  In  addition  to  the  requirements 
listed  in  this  part,  you  must  provide  any 
other  information  the  Regional 
Supervisor  requires  for  compliance  with 
appropriate  laws  and  regulations. 

S2S4.6    OeAnWona. 

For  the  piuposes  of  this  part: 

Adverse  weather  conditions  means 
weather  conditions  found  in  the 
operating  area  that  make  it  difficult  for 
response  equipment  and  personnel  to 
clean  up  or  remove  spilled  oil  or 
hazardous  substances.  These  include, 
but  are  not  limited  to:  Fog,  inhospitable 
water  and  air  temperatiues,  wind,  sea 
ice,  current,  and  sea  states.  It  does  not 
refer  to  conditioDS  such  as  a  hurricane, 
imder  which  it  would  be  dangerous  or 
impossible  to  respond  to  a  spill. 

Area  Contingency  Plan  means  an  Araa 
Contingency  Plan  prepared  and 
published  under  section  31 1())  of  the 
Federal  Water  Pollution  Control  Act 
(FWPCA). 

Coast  line  means  the  line  of  ordinary 
low  water  along  that  portion  of  the  coast 
which  is  in  direct  contact  with  the  open 
sea  and  the  line  mflrUng  the  seaward 
limit  of  inland  waters. 

Discharge  means  any  emission  (other 
than  nattiral  seepage),  intentional  or 
unintentional,  and  includes,  but  is  not 
limited  to,  spilling,  leaking,  piunping. 


pouring,  emitting,  emptying,  or 
dumping. 

District  Supervisor  means  the  MMS 
officer  with  authority  and  responsibility 
for  a  district  within  an  MMS  Region. 

Facility  means  any  structure,  group  of 
structures,  equipment,  or  device  (other 
than  a  vessel)  which  is  used  for  one  or 
more  of  the  following  purposes: 
Exploring  for,  drilling  for,  producing, 
storing,  handling,  transferring, 
processing,  or  transporting  oil.  The  term 
excludes  deep-water  ports  and  their 
associated  pipelines  as  defined  by  the 
Deep  water  Port  Act  of  1974,  but 
includes  other  pipelines  used  for  one  or 
more  of  these  purposes.  A  mobile 
ofEshore  drilling  unit  is  classified  as  a 
fecility  when  engaged  in  drilling  or 
downhole  operations. 

Maximum  extent  practicable  means 
within  the  limitations  of  available 
technology,  as  well  as  the  physical 
limitations  of  fwrsonnel,  when 
responding  to  a  worst  case  discharge  in 
adverse  vfeather  conditions. 

National  Contingency  Plan  means  the 
National  Oil  and  Hazardous  Substances  « 
Pollution  Contingency  Plan  prepared 
and  published  under  section  311(d)  of 
the  FWPCA.  (33  U.S.C.  1321(d))  or 
revised  luider  section  105  of  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  (42  U.S.C.  9605). 

National  Contingency  Plan  Product 
Schedule  means  a  schedule  of 
dispersants  and  other  chemical  or 
biological  products,  maintained  by  the 
Environmental  Protection  Agency,  that 
may  be  authorized  for  use  on  oil 
discharges  in  accordance  with  the 
procedures  found  at  40  CFR  300.910. 

Oil  means  oil  of  any  kind  or  in  any 
form,  including  but  not  limited  to 
petroleum,  fuel  oil,  sludge,  oil  refuse, 
and  oil  mixed  with  wastes  other  than 
dredged  spoil.  This  also  includes 
hydrocartmns  produced  at  the  wellhead 
in  liquid  form  (includes  distillates  or 
condensate  associated  with  produced 
natiual  gas),  and  condensate  that  has 
been  separated  from  a  gas  prior  to 
injection  into  a  pipeline.  It  does  not 
include  {>etroleum,  including  crude  oil 
or  any  fraction  thereof,  which  is 
specifically  listed  or  designated  as  a 
hazardous  substance  under  paragraphs 
(A)  through  (F)  of  section  101(14)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (42  U.  S.  C.  9601)  and  which  is 
subject  to  the  provisions  of  that  Act.  It 
also  does  not  include  animal  fats  and 
oils  and  greases  and  fish  and  marine 
mammal  oils,  within  the  meaning  of 
paragraph  (2)  of  section  61(a)  of  tide  13, 
United  States  Code,  and  oils  of 
vegetable  origin,  including  oils  from  the 


seeds,  nuts,  and  kernels  referred  to  in 
paragraph  (1)(A)  of  that  section. 

Ou  spill  removal  organization  (OSRO) 
means  an  entity  contracted  by  an  owner 
or  operator  to  provide  spill-response 
equipment  and/or  manpower  in  the 
event  of  an  oil  or  hazardous  substance 
spill.' 

Outer  Continental  She/f  means  all 
submerged  lands  lying  seaward  and 
outside  of  the  area  of  lands  beneath 
navigable  waters  as  defined  in  section  2 
of  the  Submerged  Lands  Act  (43  U.S.C 
1301)  and  of  which  the  subsoil  and 
seabed  apf)ertain  to  the  United  States 
and  are  subject  to  its  jurisdiction  and 
control. 

Owner  or  operator  means,  in  the  case 
of  an  oSishore  facility,  any  person 
owning  or  operating  such  o&hore 
facility.  In  the  case  of  any  abandoned 
offshore  facility,  it  means  the  person 
who  owned  such  fecihty  immediately 
prior  to  such  abandonment. 

Pipeline  means  pipe  and  any 
associated  equipment,  appurtenance,  or 
building  used  or  intended  for  use  in  the 
transportation  of  oil  located  seaward  of 
the  coast  line,  except  those  used  for 
deep-water  ports.  Pipelines  do  not 
include  vessels  such  as  barges  or  shuttie 
tankers  used  to  transport  oil  frt>m 
fecilities  located  seaward  of  the  coast 
line. 

Qualified  individual  means  an 
English-speaking  representative  of  an 
owner  or  operator,  located  in  the  United 
States,  available  on  a  24-hoiu-  basis, 
with  full  authority  to  obligate  funds, 
carry  out  removal  actions,  and 
communicate  with  the  appropriate 
Federal  officials  and  the  persons 
providing  personnel  and  equipment  in 
removal  operations. 

Regional  Response  Plan  means  a  spill- 
response  plan  required  by  this  part 
which  covers  multiple  fecilities  or 
leases  of  an  owner  or  operator, 
including  affiliates,  which  are  located  in 
the  same  MMS  Region. 

Regional  Supervisor  means  the  MMS 
official  with  responsibility  and 
authority  for  operations  or  other 
designated  program  functions  within  an 
MMS  Region. 

Remove  means  containment  and 
cleanup  of  oil  from  water  and  shorelines 
or  the  taking  of  other  actions  as  may  be 
necessary  to  minimize  or  mitigate 
damage  to  the  public  health  or  wel&re. 
including,  but  not  limited  to,  fish, 
shellfish,  wildlife,  public  and  private 
property,  shorelines,  and  beaches. 

Spill  is  synonymous  with  "discharge" 
for  the  purposes  of  this  part 

Spill  management  team  means  the 
trained  persons  identified  in  a  response 
plan  who  staff  the  organizational 
8truct\ue  to  manage  spill  response. 


Spill-response  coordinator  means  a 
trained  person  charged  with  the 
responsibility  and  designated  the 
commensurate  authority  for  directing 
and  coordinating  response  operations. 

Spill-response  operating  team  means 
the  trained  persons  who  respond  to 
spills  through  deployment  and 
operation  of  oil-spill  response 
equipment. 

State  waters  located  seaward  of  the 
coast  line  means  the  belt  of  the  seas 
measured  from  the  coast  line  and 
extending  seaward  a  distance  of  3  miles 
(except  the  coast  of  Texas  and  the  Gulf 
coast  of  Florida,  where  the  State  waters 
extend  seaward  a  distance  of  3  leagues). 

You  means  the  owner  or  the  operator 
as  defined  in  this  section. 

§2S4.7    How  do  I  submit  my  response  plan 
to  the  MMS? 

You  must  submit  the  number  of 
copies  of  your  response  plan  that  the 
appropriate  MMS  regional  office 
requires.  If  you  prefer  to  use  improved 
information  technology  such  as 
electronic  filing  to  submit  yoiu'  plan,  ask 
the  Regional  Supervisor  for  further 
guidance. 

(a)  Send  plans  for  fecilities  located 
seaward  of  the  coast  line  of  Alaska  to: 
Minerals  Management  Service,  Regional 
Supervisor,  Field  Operations,  Alaska 
OCS  Region,  949  East  36th  Avenue, 
Anchorage,  AK  99508-4302. 

(b)  Send  plans  for  facilities  in  the  Gulf 
of  Mexico  or  Atiantic  Ocean  to: 
Minerals  Management  Service,  Regional 
Supervisor,  Field  Operations,  Gulf  of 
Mexico  OCS  Region,  1201  Elmwood 
PaiiL  Boulevard,  New  Orleans.  LA 
70123-2394. 

(c)  Send  plans  for  fecilities  in  the 
Pacific  Ocean  (except  seaward  of  the 
coast  line  of  Alaska)  to:  Minerals 
Management  Service,  Regional 
Sup>ervisor,  Office  of  Envelopment 
Operations  and  Safety,  Pacific  OCS 
Region,  770  Faseo  Camarillo,  Camarillo, 
CA  93010-^064. 

§254.8    May  I  appeal  decisions  uftder  this 
rule? 

You  may  appeal  orders  or  decisions 
issued  under  the  regulations  in  this  part 
pursuant  to  part  290  of  this  tide.  If  you 
file  an  appeal  with  the  Director,  it  does 
not  suspend  the  requirement  for  you  to 
comply  with  an  order  or  decision  other 
than  one  that  requires  the  payment  of  a 
civil  penalty.  Compliance  also  is  not 
suspended  pending  an  appeal  to  the 
Interior  Board  of  Land  Appeals  imder  43 
CFR  part  4. 

1254.9    Authority  for  Information 
collection. 

(a)  The  Office  of  Management  and 
Budget  (OMB)  has  approved  the 


information  collection  requirements  in 
this  part  under  44  U.S.C.  3501  et  seq. 
OMB  assigned  the  control  number 
1010-0091.  The  tide  of  this  information 
collection  is  "30  CFR  Part  254,  Oil  Spill 
Response  Requirements  for  Facilities 
Located  Seaward  of  the  Coast  line." 

(b)  MMS  collects  this  information  to 
ensure  that  the  owner  or  operator  of  an 
o&hore  facility  is  prepared  to  respond 
to  an  oil  spill.  MMS  uses  the 
information  to  verify  compliance  with 
the  mandates  of  the  Oil  Pollution  Act  of 
1990  (OPA).  The  requirement  to  submit 
this  information  is  mandatory.  No 
confidential  or  proprietary  information 
is  collected. 

(c)  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 

respond  to,  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OMB 
control  number. 

(d)  Send  comments  regarding  any 
aspect  of  the  collection  of  information 
under  this  part,  including  suggestions 
for  reducing  the  burden,  to  the 
Information  Collection  Clearance 
Officer,  Minerals  Management  Service; 
Mail  Stop  4700;  381  Elden  Street; 
Hemdon,  Virginia  20170-4817  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget;  Attention:  E)esk  Officer  for  the 
Department  of  the  Interior  (1010-0091); 
725  17th  Street  NW,  Washington,  DC 
20503. 

Subpart  B — Oil-Spill  Response  Plans 
for  OtJter  Continental  Shelf  Facilities 

S  254.20    Purpose. 

This  subpart  describes  the 
requirements  for  preparing  spill- 
response  plans  for  fecilities  located  on 
die  OCS. 

§254.21    How  must  I  fonnat  my  response 
plan? 

(a)  You  must  divide  yoiu  response 
plan  for  OCS  fecilities  into  the  sections 
specified  in  paragraph  (b)  and  explained 
in  the  other  sections  of  this  subpart.  The 
plan  must  have  an  easily  found  marker 
identifying  each  section.  You  may  use 
an  alternate  format  if  you  include  a 
cross-reference  table  to  identify  the 
location  of  required  sections.  You  may 
use  alternate  contents  if  you  can 
demonstrate  to  the  Regional  Supervisor 
that  they  provide  for  equal  or  greatw 
levels  of  preparedness. 

(b)  Your  plan  must  include: 

(1)  Introduction  and  plan  contents. 

(2)  Emergency  response  action  plan. 

(3)  Appendices: 

(i)  Equipment  inventory, 
(ii)  Contractual  agreements, 
(iii)  Worst  case  discharge  scenario, 
(iv)  Dispersant  use  plan. 


(v)  In  situ  burning  plan. 
(vi)  Training  and  drills. 

§254.22    What  infonnation  must  I  include 
In  tl>e  "Introduction  and  plan  contents" 
section? 

The  "Introduction  and  plan  contents" 
section  must  provide: 

(a)  Identification  of  the  fecilify  the 
plan  covers,  including  its  location  and 
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>)  A  table  of  contents; 

(c)  A  record  of  changes  made  to  the 
plan;  and 

(d)  A  cross-reference  table,  if  needed, 
because  you  are  using  an  alternate 
fonnat  for  your  plan. 

§254.23  What  infonnation  must  linciude 
in  ttie  "Emergency  response  action  plan" 
section? 

The  "Emergency  response  action 
plan"section  is  the  core  of  the  response 
plan.  Put  information  in  easy-to-use 
formats  such  as  flow  charts  or  tables 
where  appropriate.  This  section  must 
include: 

(a)  Designation,  by  name  or  position, 
of  a  trained  qualified  individual  (QI) 
who  has  full  authority  to  implement 
removal  actions  and  ensiue  immediate 
notification  of  appropriate  Federal 
officials  and  response  personnel. 

(b)  Designation,  by  name  or  position, 
of  a  trained  spill  management  team 
available  on  a  24-hour  basis.  The  team 
must  include  a  trained  spill-response 
coordinator  and  altemate(s)  who  have 
the  responsibility  and  authority  to  direct 
and  coordinate  response  operations  on 
your  behalf.  You  must  describe  the 
team's  organizational  structure  as  well 
as  the  responsibilities  and  authorities  of 
each  position  on  the  spill  management 
team. 

(c)  Description  of  a  spill-response 
operating  team.  Team  members  must  be 
trained  and  available  on  a  24-hour  basis 
to  deploy  and  operate  spill-response 
equipment.  They  must  be  able  to 
respond  within  a  reasonable  minimum 
specified  time.  You  must  include  the 
number  and  types  of  personnel  available 
from  each  identified  labor  source. 

(d)  A  planned  location  for  a  spill- 
response  operations  center  and 
provisions  for  primary  and  alternate 
communications  systems  available  for 
use  in  coordinating  and  directing  spill- 
response  operations.  You  must  provide 
telephone  numbera  for  the  response 
operations  center.  You  also  must 
provide  any  fecsimile  niunbera  and 
primary  and  secondary  radio 
frequencies  that  will  be  used. 

(e)  A  listing  of  the  types  and 
characteristics  of  the  oil  handled, 
stored,  or  transported  at  the  fecilify. 

(0  Procedures  for  the  early  detection 
of  a  spill. 
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(g)  IdentificadoD  of  procedures  you 
will  follow  in  the  event  of  a  spill  or  a 
substantial  threat  of  a  spill.  The 
procedures  should  show  appropriate 
response  levels  for  differing  spill  sizes 
including  those  resulting  firom  a  fire  or 
explosion.  These  will  include,  as 
appropriate: 

(1)  Your  procediuvs  for  spill 
notification.  The  plan  must  provide  for 
the  use  of  the  oil  spill  reporting  forms 
included  in  the  Area  Contingency  Plan 
or  an  equivalent  reporting  form. 

(i)  Your  procedures  must  include  a 
ciurent  list  which  identifies  the 
following  by  name  or  position, 
corporate  address,  and  telephone 
number  (including  facsimile  number  if 
applicable): 

(A)  The  qualified  individual: 

(B)  The  spill-response  coordinator 
and  alteraate(s);  and 

(C)  Other  spill-response  management 
team  members. 

(ii)  You  must  also  provide  names, 
telephone  numbers,  and  addresses  for 
the  following: 

(A)  OSRO's  that  the  plan  cites; 

(B)  Federal,  State,  and  local  regulatory 
agencies  that  you  must  consult  to  obtain 
site  specific  environmental  information: 
and 

(C)  Federal,  State,  and  local  regulatory 
agencies  that  you  must  notify  when  an 
oil  spill  occurs. 

(2)  Your  methods  to  monitor  and 
predict  spill  movement; 

(3)  Your  methods  to  identify  and 
prioritize  the  beaches,  waterfowl,  other 
marine  and  shoreline  resources,  and 
areas  of  special  economic  and 
environmental  importance; 

(4)  Your  methods  to  protect  beaches, 
waterfowl,  other  marine  and  shoreline 
resoupces,  and  areas  of  special  economic 
or  environmental  importance; 

(5)  Your  methods  to  ensure  that 
containment  and  recovery  equipment  as 
well  as  the  response  personnel  are 
mobilized  and  deployed  at  the  spill  site; 

(6)  Your  methods  to  ensure  that 
devices  for  the  storage  of  recovered  oil 
are  sufficient  to  allow  containment  and 
recovery  operations  to  continue  without 
interruption; 

(7)  Your  procedures  to  remove  oil  and 
oiled  debris  horn  shallow  waters  and 
along  shorelines  and  rehabilitating 
waterfowl  which  become  oiled: 

(8)  Your  procedures  to  store,  transfer, 
and  dispose  of  recovered  oil  and  oil- 
contaminated  materials  and  to  ensure 
that  all  disposal  is  in  accordance  %vith 
Federal,  State,  and  local  requirements; 
and 

(9)  Your  methods  to  implement  your 
diapersant  use  plan  and  your  in  situ 
burning  plan. 


§254.24    What  Informalton  must  Mndude 
In  ttw  "Equipment  Inventory"  appendix? 

Your  "Equipment  inventory 
appendix"  must  include: 

fa)  An  inventory  of  spill-response 
materials  and  supplies,  services, 
equipment,  and  response  vessels 
available  locally  and  regionally.  You 
must  identify  each  supplier  and  provide 
their  locations  and  telephone  numbers. 

(b)  A  description  of  the  procedures  for 
inspecting  and  maintaining  spill- 
response  equipment  in  accordance  with 
§  254.43. 


$254.25    What  Inforaiation  must  i  include 
In  the  "Contractual  agreements"  appendix? 

Your  "Contractual  agreements" 
appendix  must  furnish  proof  of  any 
contracts  or  membership  agreements 
with  OSRO's,  cooperatives,  spill- 
response  service  providers,  or  spill 
management  team  members  who  are  not 
your  employees  that  you  cite  in  the 
plan.  To  provide  this  proof,  submit 
copies  of^the  contracts  or  membership 
agreements  or  certify  that  contracts  or 
membership  agreements  are  in  effect. 
The  contract  or  membership  agreement 
must  include  provisions  for  ensuring 
the  availability  of  the  personnel  and/or 
equipment  on  a  24-hour-per-day  basis. 

§254.26    What  information  must  I  Include 
hithe*2«for»t  case  discharge  scanario" 
appendix? 

The  discussion  of  your  worst  case 
discharge  scenario  must  include  all  of 
the  following  elements: 

(a)  The  volume  of  your  worst  case 
discharge  scenario  determined  using  the 
criteria  in  §  254.47.  Provide  any 
assumptions  made  and  the  supporting 
calculations  used  to  determine  this 
volume. 

(b)  An  appropriate  trajectory  analysis 
specific  to  the  area  in  which  the  facility 
is  located.  The  analysis  must  identify 
onshore  and  oCEshore  areas  that  a 
discharge  potentially  could  affiect.  The 
trajectory  analysis  chosen  must  reflect 
the  maximum  distance  from  the  facility 
that  oil  could  move  in  a  time  period  that 
it  reasonably  could  be  expected  to 
persist  in  the  environment. 

(c)  A  list  of  the  resources  of  special 
economic  or  environmental  importance 
that  potentially  could  be  imfMcted  in 
the  areas  identified  by  your  trajectory 
analysis.  You  also  must  state  the 
strategies  that  you  will  use  for  their 
protection.  At  a  minimniti  this  list  must 
include  those  resources  of  special 
economic  and  environmental 
importance,  if  any,  specified  in  the 
appropriate  Area  Contingency  Plants). 

(d)  A  discussion  of  your  response  to 
3rour  worst  case  discharge  scenario  in 
adverse  weather  conditions.  This 
disfTussion  must  include: 


(1)  A  description  of  the  response 
equipment  that  you  will  use  to  contain 
and  recover  the  discharge  to  the 
maximum  extent  practicable.  This 
description  must  include  the  typ>es, 
location(s)  and  owner,  quantity,  and 
capabihties  of  the  equipment.  You  also 
must  include  the  effective  daily 
recovery  capacities,  where  applicable. 
You  must  calculate  the  effective  daily 
recovery  capacities  using  the  methods 
described  in  §  254.44.  For  operations  at 
a  drilling  or  production  facility,  your 
scenario  must  show  how  you  will  cope 
with  the  initial  spill  volume  upon 
arrival  at  the  scene  and  then  support 
operations  for  a  blowout  lasting  30  days. 

(2)  A  description  of  the  personnel, 
materials,  and  support  vessels  that 
would  be  necessary  to  ensure  that  the 
identified  response  equipment  is 
deployed  and  operated  promptly  and 
effectively.  Your  description  must 
include  the  location  and  owner  of  these 
resources  as  well  as  the  quantities  and 
types  (if  applicable); 

(3)  A  description  of  your  oil  storage, 
transfer,  and  disposal  equipment  Your 
description  must  include  the  types, 
location  and  owner,  quantity,  and 
capacities  of  the  equipment;  and 

(4)  An  estimation  of  the  individual 
times  needed  for 

(i)  Procurement  of  the  identified 
containment,  recovery,  and  storage 
equipment; 

(ii)  Procurement  of  equipment 
transportation  vesseUs); 

(iii)  Procurement  of  personnel  to  load 
and  operate  the  equipment: 

(iv)  Equipment  loadout  (transfer  of 
equipment  to  transportation  vessel  (s)); 

(v)  Travel  to  the  deployment  site 
(including  any  time  required  for  travel 
from  an  equipment  storage  area);  and 

(vi)  Equipment  deployment. 

(e)  In  preparing  the  discussion 
required  by  paragraph  (d)  of  this 
section,  you  must 

(1)  Ensure  that  the  response 
equipment,  materials,  support  vessels, 
and  strategies  listed  are  suitable,  within 
the  limits  of  current  technology,  for  the 
range  of  enviroiunental  conditions 
anticipated  at  your  faciUty;  and 

(2)  Use  standardized,  defined  terms  to 
describe  the  range  of  environmental 
conditions  anticipated  and  the 
capabilities  of  response  equipment 
Examples  of  acceptable  terms  include 
those  defined  in  American  Society  for 
Testing  of  Materials  (ASTM)  publicaticm 
F625-94,  Standard  Practice  for 
Describing  Envimnmental  Conditions 
Relevant  to  Spill  Control  Systems  for 
Use  on  Water,  and  ASTM  F818-93. 
Standard  Definitions  Relating  to  Spill 
RfBtponse  Barriers, 


§254.27    What  information  must  I  include 
in  the  "Diapersant  use  plan"  appendix? 

Your  dispersant  use  plan  must  be 
consistent  with  the  National 
Contingency  Plan  Product  Schedule  and 
other  provisions  of  the  National 
Contingency  Plan  and  the  appropriate 
Area  Contingency  Plan(s).  The  plan 
must  include: 

(a)  An  inventory  and  a  location  of  the 
dispersants  and  other  chemical  or 
biological  products  which  you  might 
use  on  the  oils  handled,  stored,  or 
transported  at  the  facility; 

(b)  A  summary  of  toxicity  data  for 
these  products; 

(c)  A  description  and  a  location  of  any 
application  equipment  required  as  well 
as  an  estimate  of  the  time  to  conunence 
application  after  approval  is  obtained; 

(d)  A  discussion  of  the  application 
procedures; 

(e)  A  discussion  of  the  conditions 
imder  which  product  use  may  be 
requested;  and 

(f)  An  outline  of  the  procedures  you 
must  follow  in  obtaining  approval  for 
product  use. 

§254.28    What  information  must  t  include 
in  the  "In  situ  burning  plan"  appendix? 

Yotu-  in  situ  burning  plan  must  be 
consistent  with  any  guidelines 
authorized  by  the  National  Contingency 
Plan  and  the  appropriate  Area 
Contingency  Plan(s].  Your  in  situ 
burning  plan  must  include: 

(a)  A  description  of  the  in  situ  bum 
equipment  including  its  availability, 
location,  and  owner; 

(b)  A  discussion  of  your  in  situ 
burning  procedures,  including 
provisions  for  ignition  of  an  oil  spill; 

(c)  A  discussion  of  environmental 
effects  of  an  in  situ  bum; 

(d)  Your  guidelines  for  well  control 
and  safety  of  personnel  and  property; 

(e)  A  disciission  of  the  circumstances 
in  which  in  situ  burning  may  be 
appropriate; 

(f)  Your  guidelines  for  making  the 
decision  to  ignite;  and 

(g)  An  outline  of  the  procedures  you 
must  follow  to  obtain  approval  for  an  in 
situ  bum. 

§254.29    What  Information  must  I  include 
in  the  'Training  and  drills"  appandte? 

Your  "Training  and  drills"  appendix 
must: 

(a)  Identify  and  include  the  dates  of 
the  training  provided  to  members  of  the 
spill-response  management  team  and 
the  qualified  individual.  The  types  of 
training  given  to  the  members  of  the 
spill-response  operating  team  also  must 
be  described.  The  training  requirements 
for  your  spill  management  team  and 
your  spill-response  operating  team  are 


specified  in  §  254.41.  You  must 
designate  a  location  where  you  keep 
coiuse  completion  certificates  or 
attendance  records  for  this  training. 

(b)  Describe  in  detail  your  plans  for 
satisfying  the  exercise  requirements  of 
§  254.42.  You  must  designate  a  location 
where  you  keep  the  records  of  these 
exercises. 

§254.30    When  must  I  revise  my  response 
plan? 

(a)  You  must  review  your  response 
plan  at  least  every  2  years  and  submit  • 
all  resulting  modifications  to  the 
Regional  Supervisor.  If  this  review  does 
not  result  in  modifications,  you  must 
inform  the  Regional  Supervisor  in 
writing  that  there  are  no  changes. 

(b)  You  must  submit  revisions  to  your 
plan  for  approval  within  15  days 
v.'henever: 

(1)  A  change  occurs  which 
significantly  reduces  your  response 
capabilities; 

(2)  A  significant  change  occurs  in  the 
worst  case  discharge  scenario  or  in  the 
type  of  oil  being  handled,  stored,  or 
transported  at  tiie  facilify; 

(3)  There  is  a  change  in  the  name(s) 
or  capabilities  of  the  oil  spill  removal 
organizations  cited  in  the  plan;  or 

(4)  There  is  a  significant  change  to  the 
Area  Contingency  Plan(s). 

(c)  The  Regional  Supervisor  may 
require  that  you  resubmit  your  plan  if 
the  plan  has  become  outdated  or  if 
numerous  revisions  have  made  its  use 
difficult. 

(d)  The  Regional  Supervisor  will 
periodically  review  the  equipment 
inventories  of  OSRO's  to  ensure  that 
sufficient  spill  removal  equipment  is 
available  to  meet  the  cumulative  needs 
of  the  owners  and  operators  who  cite 
these  organizations  in  their  plans. 

(e)  The  Regional  Supervisor  may 
require  you  to  revise  your  plan  if 
significant  inadequacies  are  indicated 
by: 

(1)  Periodic  reviews  (described  in 
paragraph  (d)  of  this  section); 

(2)  Information  obtained  during  drills 
or  actual  spill  responses;  or 

(3)  Other  relevant  information  the 
Regional  Supervisor  obtained. 

Subpart  C — Ratated  Requirements  for 
Outer  Contlnentai  Shelf  Facilities 


§254.40 

You  must  make  all  records  of  services, 
personnel,  and  equipment  provided  by 
OSRO's  or  cooperatives  available  to  any 
authorized  MMS  representative  upon 
request 


§254.41    Training  your  response 
personnel. 

(a)  You  must  ensure  that  the  members 
of  your  spill-response  operating  team 
who  are  responsible  for  operating 
response  equipment  attend  hands-on 
training  classes  at  least  annually.  This 
training  must  include  the  deployment 
and  operation  of  the  response 
equipment  they  will  use.  Those 
responsible  for  supervising  the  team 
must  be  trained  annually  in  directing 
the  deployment  and  use  of  the  response 
equipment. 

(b)  You  must  ensure  that  the  spill- 
response  management  team,  including 
the  spill-response  coordinator  and 
alternates,  receives  annual  training.  This 
training  must  include  instruction  on: 

(1)  Locations,  intended  use, 
deployment  strategies,  and  the 
operational  and  logistical  requirements 
of  response  equipment; 

(2)  Spill  reporting  procedures; 

(3)  Oil-spill  trajectory  analysis  and 
predicting  spill  movement;  and 

(4)  Any  other  responsibilities  the  spill 
management  team  may  have. 

(c)  You  must  ensure  that  the  qualified 
individual  is  sufficiently  trained  to 
perform  his  or  her  duties. 

(d)  You  must  keep  all  training 
certificates  and  training  attendance 
records  at  the  location  designated  in 
your  response  plan  for  at  least  2  yeare. 
They  must  be  made  available  to  any 
authorized  MMS  representative  upon 
request 

§  254.42    Exercises  for  your  response 
personnel  and  equipment 

(a)  You  must  exercise  your  entire 
response  plan  at  least  once  every  3  years 
(triennial  exercise).  You  may  satisfy  this 
requirement  by  conducting  separate 
exercises  for  individual  parts  of  the  plan 
over  the  3-year  period;  you  do  not  have 
to  exercise  your  entire  response  plan  at 
one  time. 

(b)  In  satisfying  the  trieimial  exercise 
requirement,  you  must  at  a  minimum, 
conduct 

(1)  An  aimual  spill  management  team 
tahletop  exercise.  The  exercise  must  test 
the  spill  management  team's 
organization,  communication,  and 
decisionmaking  in  managing  a  response. 
You  must  not  reveal  the  spill  scenario 
to  team  members  before  the  exercise 
starts. 

(2)  An  annual  deployment  exercise  of 
response  equipment  identified  in  your 
plan  that  is  staged  at  onshore  locations. 
You  must  deploy  and  operate  each  type 
of  equipment  in  each  triennial  period. 
However,  it  is  not  necessary  to  deploy 
and  operate  each  individual  piece  of 
equipment. 

(3)  An  annual  notification  exercise  for 
each  facilify  that  is  manned  on  a  24* 
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hour  basis.  The  exercise  must  test  the 
ability  of  facility  personnel  to 
conununicate  pertinent  information  in  a 
timely  manner  to  the  qualified 
individual. 

(4)  A  semiannual  deployment  exercise 
of  any  response  equipment  which  the 
MMS  Regional  Supervisor  requires  an 
owner  or  operator  to  maintain  at  the 
facility  or  on  dedicated  vessels.  You 
must  deploy  and  operate  each  type  of 
this  equipment  at  least  once  each  year. 
Each  type  need  not  be  deployed  and 
operated  at  each  exercise. 

(c)  During  your  exercises,  you  must 
simulate  conditions  in  the  area  of 
operations,  including  seasonal  weather 
variations,  to  the  extent  practicable.  The 
exercises  must  cover  a  range  of 
scenarios  over  the  3-year  exercise 
period,  simulating  responses  to  large 
continuous  spills,  spills  of  short 
duration  and  limited  volume,  and  your 
worst  case  discharge  scenario. 

(d)  MMS  will  recognize  and  give 
credit  for  any  documented  exercise 
conducted  that  satisfies  some  part  of  the 
required  triennial  exercise.  You  will 
receive  this  credit  whether  the  owner  or 
operator,  an  OSRO.  or  a  Government 
regulatory  agency  initiates  the  exercise. 
MMS  will  give  you  credit  for  an  actual 
spill  response  if  you  evaluate  the 
response  and  generate  a  proper  record. 
Exercise  documentation  should  include 
the  fbllowicg  information: 

(1)  Type  of  exercise; 

(2)  Date  and  time  of  the  exercise; 

(3)  Deecription  of  the  exerciae; 

(4)  Obfectives  met:  and 

(5)  Lessons  learned. 

(e)  All  records  of  spill-response 
exncises  must  be  maintained  for  the 
complete  3-year  exercise  cycle.  Records 
should  be  maintained  at  the  hcility  or 
at  a  corporate  location  designated  in  the 
plan.  Records  showing  that  OSRO's  and 
oil  spill  removal  cooperatives  have 
deployed  each  type  of  equipment  also 
must  be  maintained  for  the  3-year  cycle. 

(f)  You  must  inform  the  Regional 
Supervisor  of  the  date  of  any  exercise 
required  by  paragraph  (b)(1),  (2),  or  (4) 
of  this  section  at  least  30  days  before  the 
exercise.  This  will  allow  MMS 
pefwmnel  the  opportxinity  to  witness 
any  exercises. 

(gi  The  Regional  Sup«visor 
periodically  will  initiate  unannounced 
drills  to  test  the  spill  response 
fnymin\nim  of  owners  and  operators. 

(n)  The  Regional  Supervisor  may 
require  changes  in  the  frequency  or 
location  of  the  required  exercises, 
equipment  to  be  deployed  and  operated, 
or  deplojrment  procedxues  or  strategies. 
The  Regional  Supervisor  may  evaluate 
the  results  of  the  exercises  and  advise 
the  owner  m  operator  of  any  needed 


changes  in  response  equipment, 
procedures,  or  strategies. 

(i)  Compliance  wim  the  National 
Preparedness  for  Response  Exercise 
Program  (PREP)  Guidelines  will  satisfy 
the  exercise  requirements  of  this 
section.  Copies  of  the  PREP  document 
may  be  obtained  from  the  Regional 
Supervisor. 

1254.43  Maintenance  and  pwlodic 
Inapectlon  of  reeponae  equipment 

(a)  You  must  ensure  that  the  response 
equipment  listed  in  your  response  plan 
is  uispected  at  least  monthly  and  is 
maintained,  as  necessary,  to  ensure 
optimal  performance. 

(b)  You  must  ensure  that  records  of 
the  inspections  and  the  maintenance 
activities  are  kept  for  at  least  2  years  and 
are  made  available  to  any  authorized 
MMS  representative  upon  request. 

1254.44  CalcuMing  reaponaa  equipment 
snacUve  daily  recovery  capacmes. 

(a)  You  are  required  by  §  254.26(d)(1) 
to  calculate  the  effective  daily  recovery 
capacity  of  the  response  equipment 
identified  in  your  response  plan  that 
you  would  use  to  contain  and  recover 
your  worst  case  discharge.  You  must 
calculate  the  effective  daily  recovery 
capacity  of  the  equipment  by 
multiplying  the  manufacturer's  rated 
throughput  capacity  over  a  24-hour 
period  by  20  percent.  This  20  percent 
efficiency  factor  takes  into  account  the 
limitations  of  the  recovery  operations 
due  to  available  daylight,  sea  state, 
temperature,  viscosity,  and 
emulsification  of  the  oil  being 
recovered.  You  must  use  this  calculated 
rate  to  determine  if  you  have  sufficient 
recovery  capacity  to  respond  to  your 
worst  case  discharge  aceDario. 

(b)  If  you  want  to  use  a  different 
efficiency  factor  for  specific  oil  recovery 
devicaa,  you  must  submit  evidence  to 
substantiate  that  efficiency  factor. 
Adequate  evidence  includes  verified 
performance  data  measured  during 
actual  spills  or  test  data  gathered 
according  to  the  provisions  of  §  254.45 
(b)  and  (c). 

§254.46    Verifying  Hw 


(a)  The  Regional  Supervisor  may 
require  performance  testing  of  any  spill- 
response  equipment  listed  in  your 
response  plan  to  wrify  its  capabilities  if 
the  eauipment: 

(1)  Has  been  modified: 

(2)  Has  been  damaged  and  repaired;  or 

(3)  Has  a  claimed  efiiective  daily 
recovery  capacity  that  is  inconsistent 
with  data  otherwise  available  to  MMS. 

(b)  You  must  conduct  any  required 
performance  testing  of  booms  in 
accordance  with  MMS-approved  test 


criteria.  You  may  use  the  document 
"Test  Protocol  for  the  Evaluation  of  Oil- 
Spill  Containment  Booms,"  available 
from  MMS,  for  guidance.  Performance 
testing  of  skimmers  also  must  be 
conducted  in  accordance  with  MMS 
approved  test  criteria.  You  may  use  the 
document  "Suggested  Test  Protocol  for 
the  Evaluation  of  Oil  Spill  Skimmers  for 
the  OCS,"  available  fmm  MMS,  for 
guidance. 

(c)  You  are  responsible  for  any 
required  testing  of  equipment 
performance  and  for  the  acctuacy  of  the 
information  submitted. 

f  254.46    WtKMn  do  I  notify  H  an  oU  apW 
occurs? 

(a)  You  must  immediately  notify  the 
National  Response  Center  (1-800-424- 
8802)  if  you  observe: 

(1)  An  oil  spill  from  your  facility; 

(2)  An  oil  spill  frtim  another  offshore 
facility:  or 

(3)  An  offshore  spill  of  unknown 
origin. 

(b)  In  the  event  of  a  spill  of  1  barrel 
or  more  bom  your  facility,  you  must 
orally  notify  the  Regional  Supervisor 
without  delay.  You  also  must  rejwrt 
spills  from  your  facility  of  unknown 
size  but  thought  to  be  1  barrel  or  more. 

(1)  If  a  spillfrtim  your  facility  not 
originally  reported  to  the  Regional 
Supervisor  is  subsequently  found  to  be 
1  barrel  or  more,  you  must  then  report 
it  without  delay. 

(2)  You  must  file  a  written  followup 
report  for  any  spill  from  your  facility  of 
1  barrel  or  more.  The  Regional 
Supervisor  must  receive  this 
confirmation  within  15  days  after  the 
spillage  has  been  stopped.  All  reports 
must  include  the  cause,  location, 
volume,  and  remedial  action  taken. 
Reports  of  spills  of  more  than  50  barrels 
must  include  information  on  the  sea 
state,  meteorological  conditions,  and  the 
size  and  appearance  of  the  slick.  The 
Regional  Supervisor  may  require 
additional  information  if  it  is 
determined  that  an  analysis  of  the 
response  is  necessary. 

(c)  If  you  obaanu  a  spill  resulting 
from  operations  at  another  o&hore 
facility,  you  must  immediately  notify 
the  responsible  party  and  the  Regional 
Supervisor. 

f  2S4.47DelsmiMng  Om  valuma  of  oi  of 

You  must  calculate  the  volume  of  oil 
of  your  worst  case  discharge  scenario  as 
follows: 

(a)  For  an  oil  production  platform 
facility,  the  size  of  your  worst  case 
discharge  scenario  is  the  sum  of  the 
foUovring: 

(1)  The  maximum  capacity  of  all  oil 
storage  tanks  and  Qow  lines  on  the 


facility.  Flow  line  volume  may  be 
estimated:  and 

(2)  The  volume  of  oil  calculated  to 
leak  from  a  break  in  any  pipelines 
connected  to  the  facility  considering 
shutdown  time,  the  effect  of  hydrostatic 
pressure,  gravity,  frictional  wall  forces 
and  other  factors;  and 

(3)  The  daily  production  volume  iroxn 
an  uncontrolled  blowout  of  the  highest 
capacity  well  associated  with  the 
facility.  In  determining  the  daily 
discharge  rate,  you  must  consider 
reservoir  characteristics,  casing/ 
production  tubing  siases,  and  historical 
production  and  reservoir  pressure  data. 
Your  scenario  must  discuss  how  to 
respond  to  this  well  flowing  for  30  days 
as  required  by  §  254.26(d)(1). 

(b)  For  exploratory  or  development 
drilling  operations,  the  size  of  your 
worst  case  discharge  scenario  is  the 
daily  volume  possible  bom  an 
uncontrolled  blowout.  In  determining 
the  daily  discharge  rate,  you  must 
consider  any  known  reservoir 
characteristics.  If  reservoir 
characteristics  are  unknown,  you  must 
consider  the  characteristics  of  any 
analog  reservoirs  from  the  area  and  give 
an  explanation  for  the  selection  of  the 
reservoir(s)  used.  Your  scenario  must 
discuss  how  to  respond  to  this  well 
flowing  for  30  days  as  required  by 

S  254.26(d)(1). 

(c)  For  a  pipeline  facilify,  the  size  of 
your  worst  case  discharge  scenario  is 
the  volume  possible  from  a  pipeline 
break.  You  must  calculate  this  volume 
as  follows: 

(1)  Add  the  pipeline  system  leak 
detection  time  to  the  shutdown 
response  time. 

(2)  Multiply  the  time  calciilated  in 
paragraph  (cXl)  of  this  section  by  the 
highest  measiu«d  oil  flow  rate  over  the 
preceding  1 2-month  period.  For  new 
pipelines,  you  should  use  the  predicted 
oil  flow  rate  in  the  calculation. 

(3)  Add  to  the  volume  calculated  in 
paragraph  (c)(2)  of  this  section  the  total 
volume  of  oil  that  would  leak  from  the 
pipeline  after  it  is  shut  in.  Calculate  this 
volume  by  taking  into  account  the 
effects  of  hydrostatic  pressure,  gravity, 
frictional  wall  forces,  length  of  pipeline 
segment,  tie-ins  with  other  pipelines, 
and  other  factors. 

(d)  If  your  facility  which  stores, 
handles,  transfera,  processes,  or 
transports  oil  does  not  fall  into  the 
categories  listed  in  paragraph  (a),  (b).  or 
(c)  of  this  section,  contact  the  Regional 
Supervisor  for  instructions  on  the 
calculation  of  the  volume  of  your  wont 
case  discharge  scenario. 


Subpart  D^-Oil-Spill  RaspooM 
Requirements  for  Facilities  Located  in 
State  Waters  Seaward  of  the  Coast 
Una. 

§254.50    Spill  rasponae  plans  for  facilttios 
locatad  In  State  waters  aoaward  of  the  coast 
line. 

Owners  or  operators  of  facilities 
located  in  State  waters  seaward  of  the 
coast  line  must  submit  a  spill-response 
plan  to  MMS  for  approval.  You  may 
choose  one  of  three  methods  to  comply 
with  this  requirement.  The  three 
methods  are  described  in  §§  254.51, 
254.52.  and  254.53. 

§254.51    Modifying  an  axialing  OCS 


You  may  modify  an  existing  response 
plan  covering  a  lease  or  facility  on  the 
OCS  to  include  a  lease  or  &cility  in 
State  waters  located  seaward  of  the 
coast  line.  Since  this  plan  would  cover 
more  than  one  lease  or  focility,  it  would 
be  considered  a  Regional  Response  Plan. 
You  should  refer  to  §  254.3  and  contact 
the  appropriate  regional  MMS  office  if 
you  have  any  questions  on  how  to 
prepare  this  Regional  Response  Plan. 

§254^    Following  trie  format  for  an  OCS 


You  may  develop  a  response  plan 
following  the  requirements  for  plans  for 
OCS  facilities  found  in  subpart  B  of  this 
part. 

§2S4^    SubmNlinga 


(a)  You  may  submit  a  response  plan 
to  MMS  for  approval  that  you  developed 
in  accordance  with  the  laws  or 
regulations  of  the  appropriate  State.  The 
plan  must  contain  all  the  elements  the 
State  and  OPA  require  and  must 

(1)  Be  consistent  with  the 
requirements  of  the  National 
Contingency  Plan  and  appropriate  Area 
Contingency  PlanCs). 

(2)  Identity  a  qualified  individual  and 
require  immediate  communication 
between  that  person  and  appropriate 
Federal  officials  and  response  personnel 
if  there  is  a  spill. 

(3)  Identify  any  private  personnel  and 
equipment  necessary  to  remove,  to  the 
TT>ayiiniim  extent  practicable,  a  woret 
case  discharge  as  defined  in  §  254.47. 
The  plan  must  provide  proof  of 
contractual  services  or  other  evidence  of 
a  contractual  agreement  with  any 
OSRO's  or  spill  management  team 
members  who  are  not  employees  of  the 
owner  or  operator. 

(4)  Describe  the  training,  equipment 
testing,  periodic  unannoimced  drills, 
and  response  actions  of  personnel  at  the 
facility.  These  must  ensure  both  the 
safety  of  the  facility  and  the  mitigation 


or  prevention  of  a  discharge  or  the 
substantial  threat  of  a  discharge. 

(5)  Describe  the  procedures  you  will 
use  to  periodically  update  and  resubmit 
the  plan  for  approval  of  each  significant 
change. 

(b)  Your  plan  developed  under  State 
requirements  also  must  include  the 
following  information: 

(1)  A  list  of  the  facilities  and  leases 
the  plan  covers  and  a  map  showing  their 
location; 

(2)  A  list  of  the  types  of  oil  handled, 
stored,  or  transported  at  the  facility; 

(3)  Name  and  address  of  the  State 
agency  to  whom  the  plan  was 
submitted; 

(4)  Date  you  submitted  the  plan  to  the 
State; 

(5)  If  the  plan  received  formal 
approval,  the  name  of  the  approving 
organization,  the  date  of  approval,  and 
a  copy  of  the  State  agency's  approval 
letter  if  one  was  issued;  and 

(6)  Identification  of  any  regulations  or 
standards  used  in  preparing  the  plan. 


§254.54    SpiH 
located  in  State  waters 


ofHw 


In  addition  to  your  response  plan,  you 
must  submit  to  the  Regional  Supervisor 
a  description  of  the  steps  you  are  taking 
to  prevent  spills  of  oil  or  mitigate  a 
substantial  threat  of  such  a  discharge. 
You  must  identify  all  State  or  Federal 
safety  or  pollution  prevention 
requirements  that  apply  to  the 
prevention  of  oil  spills  from  your 
facility,  and  demonstrate  your 
compliance  vfith  these  requirements. 
You  also  should  include  a  description  of 
industry  safety  and  pollution  prevention 
standards  your  facility  meets.  The 
Regional  Supervisor  may  prescribe 
additional  equipment  or  procedures  for 
spill  prevention  if  it  is  determined  that 
your  efforts  to  prevent  spills  do  not 
reflect  good  industry  practices. 

(FR  Doc.  97-7279  Filed  3-24-97;  8:45  am) 
coot  4»w-ia»-p 


ENVmONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FitL-saoo-q 

National  Oil  and  Haardous 
Substances  PoNutkw  Contingency 
National  Priortttas  List 


AQBICY:  Environmental  Protection 

Agency. 

ACnOfC  Notice  of  deletion  of  the  Carter 

Industrials  Site,  Michigan  bom  the 

National  Priorities  List  (NPL). 


JMI 
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SUiMARV:  The  United  States 
Enviroomental  Protection  Agency  (U.S. 
EPA)  Region  5  announces  the  deletion 
of  the  CMler  hidustrial  Site  from  the 
National  Priorities  List  (NPL).  The  NPL 
is  codified  as  Appendix  B  of  40  CFR 
Part  300.  H  is  part  of  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  U.S. 
EPA  promulgated  pursuant  to  Section 
105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  as  amended.  U.S.  EPA,  in 
consultation  with  the  State  of  Michigan, 
has  determined  that  all  appropriate 
Fund-financed  response  under  CERCLA 
has  been  implemented  at  the  Carter  Site 
and  that  no  further  response  action  by 
responsible  parties  is  appropriate.  In 
accordance  with  40  CFR  300.425(e).  the 
Carter  Industrial  Site  may  therefore  be 
deleted  from  the  NPL.  The  State  of 
Michigan  concurs  with  this  deletion. 
EFFECTIVE  DATE:  March  25,  1997. 
ADDRESSES:  Information  on  the  Site  is 
available  at  the  local  information 
repository  located  at:  Main  Library. 
Reference  Department,  The  Detroit 
Pubhc  Library  5201  Woodward  Avenue, 
Detroit,  Michigan  48226. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Gladys  Beard,  Associate  Remedial 
Project  Manager.  (SR-6J)  Superfund 
Division.  U.S.  EPA,  Region  V,  77  W. 
Jackson  Blvd..  Chicago,  IL  60604,  (312) 
886-7253  or  Derrick  Kimbrough  (P-19D. 
Office  of  Public  Afhirs.  U.S.  EPA. 
Region  V,  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604.  (312)  886-9749.  Requests  for 
comprehensive  copies  of  documents 
should  be  directed  formally  to  the 
Regional  Docket  Office,  )an  Pfundheller, 
(H-7J).  U.S.  EPA.  Region  V.  77  W. 
Jackson  Blvd..  Chicago,  IL  60604.  (312) 
353-5821. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  fix)m  the  NPL  is:  Carter 
Industrials  Site  located  in  Detroit. 
Michigan.  A  Notice  of  Intent  to  Delete 
for  this  site  was  published  December  30, 
1996  (61  FR  68695).  The  closing  date  for 
the  comments  on  the  Notice  of  Intent  to 
Delete  was  January  30. 1997.  EPA 
received  no  comments  and  therefore  has 
not  prepared  a  Responsiveness 
Summary. 

The  U.S.  EPA  identifies  sites  which 
appear  to  present  a  significant  risk  to 
piublic  health.  weUiare.  or  the 
environment  and  it  maintains  the  NPL 
as  the  Ust  of  those  sites.  Sites  on  the 
NPL  may  be  the  subiect  of  Hazardous 
Substance  Response  Trust  Fimd  (Fimd- 
)  financed  remedial  actions.  Any  site 
deleted  from  the  NPL  remains  eUgible 
for  Fimd- financed  remedial  actions 
should  future  conditians  at  the  site 


warrant  such  action.  If  there  is  a 
significant  release  from  a  deleted  site, 
the  site  is  restored  to  the  NPL  without 
going  through  the  Hazardous  Ranking 
System. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste, 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  March  13.  1997. 
David  A.  Ullridi. 

Acting  Regiona]  Administrator,  U.S.  EPA, 
Region  5. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300-{AMENDED] 

1 .  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Aaibarttjr:  33  U.S.C  1321{cM2):  42  U.S.C 
96C1-9657;  EO.  12777.  56  FR  54757.  3  CFR. 
1991  Comp.,  p.351;  E.O.  12580.  52  FR  2923. 
3  CFR.  1987  Comp..  p.193. 

Appendix  B — [Amended] 

~2.  Table  1  of  appendix  B  to  part  300 
is  amended  by.  removing  the  Site  "Carter 
Industrials.  Inc.,  Detroit.  Michigan". 

[FR  Doc.  97-7351  Filed  3-24-97;  8:45  am) 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73 

[MM  Docket  No.  98-143; 
8890] 


Radk>  Broadcasting  SarvicM; 
Alexandria  and  Ball,  LA 

AQENCY:  Federal  Communications 

Commission. 
ACnON:  Final  rule. 


r:  The  Commission,  at  the 
request  of  TYJ  Broadcastere  allots 
channel  295A  at  Alexandria.  Louisiana. 
See  61  FR  37716,  July  19,  1996.  fa 
addition,  the  Commission  also  grants 
the  counterproposal  filed  by  Louisiana 
Wireless  Company  requesting  the 
allotment  of  Channel  288A  at  Ball. 
Louisiana.  Channel  29SA  can  be  allotted 
to  Alexandria  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
Channel  295A  are  31-18-06  and  92-27- 
12.  Channel  288A  can  be  allotted  to  Ball 
with  a  site  restriction  of  6.3  kilometers 
(3.9  miles)  north  to  avoid  a  short- 
spacing  conflict  with  Station  ICJJB(FM), 
Qiannel  288A.  Eunice.  Louisiana.  The 


coordinates  for  Channel  288A  at  Ball  are 
31-28-18  and  92-24-32. 

With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  April  28,  1997.  The 
window  period  for  filing  applications 
for  Channel  295A  at  Alexandria, 
Louisiana,  and  Channel  288A  at  Ball. 
Louisiana,  will  open  on  April  28. 1997, 
and  close  on  May  29,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-143. 
adopted  March  5,  1997,  and  released 
March  14,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
bom  the  Commission's  copy  contractor, 
ITS.  Inc.,  (202)  857-3800.  2100  M 
Street.  NW.  Suite  140.  Washington,  DC 
20037. 

List  of  Subfects  in  47  CFR  Pari  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Antliarily:  Sees.  303,  48  Stat.,  as  amended. 
1082:  47  U.S.C.  154,  as  amended. 

173.208    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  adding  Channel  295A  at 
Alexandria;  and  by  adding  Ball. 
Channel  288A. 

Federal  Communications  Commission. 

John  A.  KaroiMoa, 

Chief,  Allocations  Branch,  Micy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  97-7255  Filed  3-24-97;  8:45  am) 

■KJJNQCOoe  tnt-t-f 


47CFRPart73 

(MM  Dodiet  No.  96-145;  RM-8831] 

Radio  Broadcasting  Servlcaa;  Batda 
Mountain,  NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Battle  Mountain 
Communications,  allots  Channel  253A 
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to  Battle  Mountain.  NV.  as  the 
community's  first  local  aural  service. 
See  61  FR  37715.  July  19. 1996.  Channel 
253A  can  be  allotted  to  Battle  Moimtain 
in  compUance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  40-38- 
18  North  Latitude:  116-56-06  West 
Longitude.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effiactive  May  5. 1997.  The 
window  period  for  filing  applications 
will  open  on  May  5, 1997,  and  close  on 
Jime  5, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-145, 
adopted  March  12,  1997.  and  released 
March  21. 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fitjm  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  2100  M  Street. 
NW.  Suite  140,  Washington,  DC  20037. 

List  of  Subfects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-(AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autlioritjr:  Sees.  303, 48  Stat.,  as  amended, 
1082:  47  U.S.C  154,  as  amended. 

$73,202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Nevada,  is  amended 
by  adding  Battle  Mountain.  Channel 
253A. 

Federal  Communications  Commission. 

John  A.  KarouKW, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  97-7441  Filed  3-24-97;  8:45  am) 

BRJJNQ  COM  mt-Oi-P 


47  CFR  Part  73 

Radio  Broadcaating  Services;  Various 
Locations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY;  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
cksses  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
Ucensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment,  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission 's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades]  by  Applications,  8  FCC  Red 
4735  (1993). 
EFFECTIVE  DATE:  March  25, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  March  12,  1997,  and 
released  March  21, 1997.  The  fiiU  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  NW..  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc.,  2100  M  Street,  NW..  Suite  140. 
Washington,  DC.  20037,  (202)  857-3800. 

List  ctf  Sub)ect8  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Channel  224A  and  adding 
Channel  224C2  at  Eufaula. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  289A  and  adding 
Channel  289C3  at  Cottonwood. 

4.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  CaUfomia.  is 
amended  by  removing  Channel  293C 
and  adding  Channel  293C1  at  Alturas. 

5.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  removing  Channel  297C  and  adding 
Channel  297C1  at  Silverton. 


6.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Florida,  is  amended 
by  removing  Channel  246A  and  adding 
Channel  246C3  at  Indian  River  Shores. 

7.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  removing  Channel  232C2 
and  adding  Channel  232C1  at  GaUiano, 
and  by  removing  Channel  224A  and 
adding  Channel  225C3  at  Springhill. 

8.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  removing  Channel  287C  and  adding 
Channel  287C1  at  Hart. 

9.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  261 A  and  adding 
Channel  261C2  at  San  Angelo. 

10.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Utah,  is  amended  by 
removing  Channel  221 A  and  adding 
Channel  221C3  at  Tooele. 

Federal  Communications  Commission. 

John  A.  Karooaoc 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-7443  Filed  3-24-97;  8:45  am] 

BtUMOCOOt  tn>-oi-p 


47CFRPart73 

[MM  DockMNo.  98-167;  n»<8843.  RM- 
8899] 

Radio  Broadcasting  Services; 
Powturtan  and  Goochland,  VA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  denies  the 
petition  for  rule  making  filed  by  David 
Layne  proposing  the  allotment  of 
Channel  263A  to  Powhatan.  Vii<ginia. 
See  61  FR  43515.  August  23. 1996.  In 
response  to  a  counterproposal  filed  by 
All  Cultural  Communications,  Inc..  the 
Commission  allots  Channel  263A  to 
Goochland,  Virginia.  Channel  263 A  can 
be  allotted  to  Goochland  in  compUance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  1.5  kilometers  (0.9 
miles)  northwest  to  avoid  short-spacing 
conflicts  with  the  licensed  operation  of 
Stations  WSOJ.  C3iannel  262A. 
Petereburg,  Virginia,  and  WCMS, 
Channel  263B,  Norfolk,  Virginia.  The 
coordinates  for  Channel  263A  at 
Goochland  are  37-41-20  NL  and  77-54- 
03  WL.  With  this  action,  this  proceeding 
is  terminated. 

DATES:  Effective  May  5.  1997.  The 
window  period  for  filing  appfications 
will  open  on  May  5. 1997,  and  close  on 
June  5. 1997. 
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FOn  FUflTHER  mFOrafUHON  CONTACT:  Pam 
Blumenthal,  Mass  K4edia  Bureau,  (202) 
418-2180. 

SUPPLBfKNTAftY  MFOMMTKM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-167. 
adopted  March  12,  1997,  and  released 
March  21.  1997.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS.  fac.  (202)  857-3800.  2100  M 
Street.  NW.  Suite  140.  Washington.  DC 
20037. 

Lkt  afSabiects  in  47  CFR  Part  73 

Radio  fafXMdcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73-{A»IENOEO] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


:  Sees.  303,  48  Stat,  as  unended, 
1002:  47  U'S.C.  154,  as  amsnded. 

173.202    [AmMKtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  adding  Goochland.  Channel  263 A. 

Federal  Coaununications  CommissioQ. 


Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc  97-7442  Filed  3-24-97;  8:45  am) 
I  OOOS  Ois-ti-^ 


47CFRPwt73 

{MM  Doctot  Na  t7-2M.  FCC  M-4«q 

Broadcast  ServlcM;  TeleviakNi 
Broadcast  Stations;  TV  Transmisaion 


AQDICV:  Federal  CoQununications 

Commission. 

ACTION:  Final  rule. 


:  This  dociunent  amends  the 
Commission's  Rules  by  adding  a 
transmission  standard  Tor  digital 
broadcast  television  signals.  This  action 
is  necessary  to  ensure  that  the  benefits 
of  digital  technology  are  available  to 
terrestrial  television  broadcasting  and  to 
the  American  public.  The  intended 
effect  of  this  action  is  to  provide  the 
certainty  that  many  broadcasters, 
equipment  manufacturers  and 
consumers  need  to  invest  in  new 
technology. 


EFFECTIVE  DATE:  This  regulation  is 
effective  May  27, 1997.  The 
incorporation  by  reference  of  certain 
publications  Usted  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  May  27, 1997. 

FOA  FURTHER  INFORMATION  CONTACT:  Saul 
Shapiro.  Mass  Media  Bureau.  (202)  418- 
2600;  Roger  Holberg,  Mass  Media 
Bureau.  PoUcy  and  Rules  Division, 
Legal  Branch.  (202)  418-2130;  Dan 
Bring.  Mass  Media  Bureau.  PoUcy  and 
Rules  Division.  Policy  Analysis  Branch. 
(202)  418-2170;  or  Gordon  Godfrey, 
Mass  Media  Btireau,  Policy  and  Rules 
Division,  Engineering  Policy,  (202)  418- 
2190. 

SUPPLEMENTARY  MFORMATKM:  This  is  a 
synopsis  of  the  Fourth  Report  and  Order 
in  MM  Docket  No.  87-268,  FCC  96-493, 
adopted  December  24.  1996.  and 
released  December  27,  1996.  The 
complete  text  of  the  Fourth  Report  and 
Order  can  be  found  on  the  internet  at 
www.fcc.gov.  It  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington,  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  at  (202)  857-3800.  2100  M 
Street.  NW..  Suite  140.  Washington.  DC 
20037. 

SyBupria  of  Fourth  Repart  and  Order 

/.  Introduction 

1.  In  the  Fourth  Report  and  Order  of 
the  Conunission's  digital  television 
("DTV")  proceeding,  the  Commission 
adopts  a  transmission  standard  for 
digital  broadcast  television  signals.  This 
standard  is  a  modification  of  the 
Advanced  Television  System  Committee 
Digital  Television  Standard  ("ATSC 
DTV  Standard")  proposed  in  the  Fifth 
Further  Notice  of  Proposed  Rule  Making 
and  is  consistent  with  a  consensus 
agreement  voluntarily  developed  by  a 
broad  cross-section  of  parties,  including 
the  broadcasting,  consumer  equipment 
manufacturing  and  computer  industries. 
Specifically,  the  Commission  requires 
the  use  of  all  layers  of  the  ATSC  DTV 
Standard,  except  the  video  format  layer, 
which  will  remain  optional.  The 
adopted  transmission  standard  ("DTV 
Standard")  is  intended  to  provide  the 
certainty  that  many  broadcasters, 
equipment  manufacturers  and 
consumers  need  to  invest  in  new 
technology. 

n.  Background 

2.  The  CommiasitHi  issued  a  series  of 
Notices  and  made  a  number  of  decisions 


since  the  proceeding  began  in  1987.  ■ 
The  Commission  estabUshed  the 
Advisory  Committee  on  Advanced 
Television  Service  to  provide 
recommendations  concerning  technical, 
economic  and  pubUc  policy  issues 
associated  with  the  introduction  of 
advanced  television  service.  As  all- 
digital  television  systems  were 
developed,  advanced  television  became 
digital  television.  In  February  of  1993. 
the  Advisory  Committee  reported  that 
four  competing  digital  systems  woidd 
benefit  from  further  development.  In 
May  of  1993.  seven  companies  and 
institutions  that  had  been  proponents  of 
the  four  digital  systems,  joined  together 
in  a  "Grand  Alliance"  and  developed 
the  digital  system  documented  in  the 
ATSC  DTV  Standard.  On  November  28, 
1995,  the  Advisory  Committee  voted  to 
recommend  the  Commission's  adoption 
of  the  ATSC  DTV  Standard. 

3.  The  ATSC  DTV  Standard  includes 
discrete  subsystem  descriptions,  or 
"la)rers,"  for  video  source  coding  and 
compression,  audio  source  coding  oad 
compression,  service  multiplex  and 
transport,  and  RF/transmission.  In 
addition  to  being  able  to  broadcast  one, 
and  under  some  cimunstances  two, 
high  definition  television  programs,  the 
Standard  allows  for  multiple  streams  of 
standard  definition  television 
programming  at  a  visual  quaUty  better 
than  the  ciirront  analog  signal.  The 
Standard  also  allows  for  broadcast  of 
dozens  of  CD-quality  audio  signals  and 
permits  rapid  dehvery  of  large  amounts 
of  data. 

4.  On  May  9, 1996,  the  Commission 
adopted  the  Fifth  Further  Notice  of 
Proposed  Rule  Making.  61  FR  26864 
(May  29,  1996),  recommending  adoption 
of  the  ATSC  DTV  Standard.  The 
Commission  also  requested  comment  on 
alternative  approaches  to  requiring  a 
standard  including:  authorizing  use  of  a 


•  Notice  of  Inquiry  in  MM  Dockat  ^4o.  87-268,  2 
PCX:  Red  5127  (1967)  ("fir*  tnquir/).  See  alto 
Tentative  DeciMkm  and  Further  Notice  of  Inquiry  in 
MM  Docket  No.  87-266.  3  FCC  Red  6520  (1966) 
["Second  Inquiry  ]:  Firtt  Report  and  Order  in  MM 
Dockat  No.  87-266,  5  FCC  Red  5627  (1990)Cfirs» 
Order"):  Notice  of  Fropoted  Rule  Making  in  MM 
DockM  No.  87-268.  6  FCC  Red  7024  (1991) 
("NotJCB");  Second  Report  and  Order/Further 
Notice  of  Proposed  Rule  h4aking  in  MM  Dockat  No. 
87-268.  7  FCC  Red  3340  (1992)  ["Second  Report/ 
Further  Notice"):  Second  Further  Notice  of 
Propomd  Rule  Making  in  MM  Dockat  No.  87-268. 
7  POC  Red  5376  (1992)  [" Second  Further  Notice"]: 
Memorandum  Opinion  and  Order/Third  Report  and 
Order/Third  Further  Notice  of  Pmpoted  Rule 
Making  in  MM  Docket  87-268.  7  FCC  Red  6924 
(1992M  ■TTijrd  Report/Further  Notice"]:  Fourth 
Further  Notice  of  Propoted  Rule  Making  in  MM 
Dockat  No  87-266.  10  PCX  Red  10540  (1995) 
["Fourth  Further  Notice'']:  Fifth  Further  Notice. 
(upra.  Sixth  Further  Notice  of  Propoted  Rule 
Making  in  MM  Docket  No.  87-268.  II  FOC  Red 
lOtU  [l99tW  Sixth  Further  Notice). 


Standard  and  prohibiting  interference  to 
it,  but  not  requiring  the  use  of  that 
standard;  and  adopting  a  standard  for 
allocation  and  assignment  purposes 
only.  In  addition,  the  Commission 
soi^t  comment  on  requiring  use  of 
some  layers  of  the  ATSC  DTV  Standard 
but  making  others  optional. 

5.  Several  commenters,  including 
representatires  of  the  computer  industry 
and  film  makers,  objected  to  adoption  of 
the  ATSC  DTV  Standard.  After  several 
efforts  to  reach  consensus  among  the 
industry  groups  failed,  the  groups  came 
together  again.  On  November  25. 1996, 
representatives  of  a  broad  cross  section 
of  the  broadcast,  computer  and  receiver 
manufacturing  industries  reached  an 
agreement  that  the  FCC  should  adopt 
the  ATSC  DTV  Standard,  except  for  the 
video  format  layer.  On  November  27. 
1996.  the  Commission  released  a  Public 
Notice  soUdting  comment  on  the 
agreement. 

m.  Comments 

6.  Technical  Standards  for  DTV. 
There  is  widespread  agreement  among 
commenters  that  selection  of  a  DTV 
standard  should  be  analyzed  in  terms  of 
network  effects,  that  is  the  indirect 
benefits  that  accrue  to  other  DTV  users 
when  any  particular  user  adopts  DTV.^ 
Broadcasters,  computer  interests  and 
cable  interests  agree  that  broadcasting  is 
a  network  product;  that  issues 
surrounding  selection  of  a  DTV  standard 
are  influenced  by  network  effects;  and 
that  in  order  to  evaluate  the  various 
alternatives,  it  is  important  to 
understand  how  network  efiiects  will 
operate.  However,  they  disagreed  on  the 
relative  severity  of  the  startup, 
coordination  and  potential  splintering 
problems  facing  digital  broadcast 
television.'  Startup  refers  to  the 
situation  where  everyone  would  be 
better  off  adopting  DTV  technology  but 


'In  talevuion  broadcast  systems,  one  uiar's 
adoption  of  DTV  provides  no  direct  benefil  to  other 
users,  but  may  yield  lagged,  indirect  benefits 
through  the  provision  of  new  or  improved 
programming.  See  commants  of  National  Cable 
Television  Association.  "Declaration  of  Bruea  M. 
Owen  in  Response  to  the  Fifth  Further  Notice  of 
Proposed  Rule  Making,"  at  4-11;  comments  of 
Broadcasters  at  16;  reply  comments  of  Strategic 
Policy  Research  (on  bishalf  of  Cap  Cities/ ABC  Inc., 
CBS  Inc.,  Fox  Television  Stations,  Inc.,  Association 
for  Maximum  Sorvice  Television  ("MSTV"), 
National  Association  of  Broadcasters  ("NAB"),  and 
the  National  Broadcasting  Co..  Inc.)  at  4-8;  and 
comments  of  the  Computer  Industry  Coalition  on 
Advanced  Television.  Volume  2,  Exhibit  D,  at  3-4. 
For  a  discussion  of  network  effects  in  broadcast 
television  see  Bruce  M.  Owen  and  Steven  S. 
Wildman,  Video  Ecortomics  (Harvard  Univanity 
PtMS.  1992):  260-313. 

'  See.  comments  of  Broadcasters  at  15-23,  reply 
comments  of  Strategic  Policy  Research  at  2-8.  reply 
comments  of  National  Cable  Television  Association 
at  10-17,  and  reply  comments  of  Computer  Industry 
Coalition  on  Advanced  Television  Servica  at  S-11. 


no  one  has  the  incentive  to  move  first.* 
Coordination  is  the  collaborative  effort 
by  broadcastera.  consumer  equipment 
manufacturere,  and  program  producers 
that  is  necessary  to  introduce  DTV. 
Splintering  refers  to  the  breakdowm  of 
the  consensus  or  agreement  to  use  the 
DTV  Standard. 

7.  Commentera  also  disagreed  on  the 
availability  and  effectiveness  of  market- 
based  mechanisms  to  solve  these 
problems  and  to  facilitate  the  goals  and 
objectives  established  in  this 
proceeding.  Broadcasters,  equipment 
manufacturers  and  some  consumer 
groups  contend  that  DTV  has  startup, 
coordination  and  splintering  problems 
that  are  more  severe  than  those  of  other 
network  industries  and  that  a  DTV 
standard  adopted  by  the  Commission  is 
needed  to  overcome  these  problems.^  In 
contrast,  cable  and  computer  interests 
contend  that  all  sectors  of  the  broadcast 
industry  have  significant  incentives  to 
reach  a  consensus  on  transmission  and 
reception  standards  without  a 
government  mandate.' 

8.  Broadcasters  warn  that  a  market- 
driven  selection  of  a  standard  would 
result  in  barriers  to  the  introduction  of 
DTV  if  different  incompatible  systems 
develop.''  They  maintain  that  a 
government-mandated  standard  is 
essential  to  ensure  a  universally 
available,  advertiser-supported  over-the- 
air  digital  broadcast  service  in  the 
future."  In  contrast,  cable  interests  do 
not  agree  that  there  are  unique 
characteristics  or  public  policy  goals 
attendant  to  broadcast  DTV.  or  that 
there  would  be  a  market  failure  imless 

a  mandatory  transmission  standard  is 
adopted.' 

9.  There  is  likewise  a  range  of  opinion 
on  the  merits  of  the  ATSC  DTV 
Standard.  Broadcasters,  equipment 
manufacturers,  the  Grand  Alliance,  and 
ATSC  urge  the  Commission  to  adopt  the 
complete  ATSC  DTV  Standard.'^  They 
contend  that  only  a  Commission- 
adopted  standard  will  supply  the 
certainty  needed  by  all  parties  to 


'  Startup  is  also  referred  to  as  the  "chicken  and 
egg  problem"  or  "wait  and  see  behavior." 

'  See,  e.g..  comments  of  Mitsubishi  Consumar 
Electronics  America.  Inc.,  ("MCEA")  at  2-3;  Philips 
Electronics  North  America  Corporation  ("Philips") 
at  4-8;  comments  of  Broadcasters  at  15-24. 

*See,  e.g..  comments  of  Tele-Communicationa. 
Inc.  ("TCI")  at  6-8:  coniments  of  Compaq  Computer 
Ovporation  at  6-14. 

''  See  reply  comments  of  Strategic  Policy  Research 
ate. 

•Id.  at  14. 

*  See  reply  comments  of  National  Cable 
Television  Association,  Inc.  at  10-17. 

'"See.  e.g..  comments  of  Broadcasters  at  34; 
comments  of  ATSC  at  9;  comments  of  Zenith  at  7; 
comments  of  Sony  at  1 2;  cocnnnnts  of  Thomson 
Consumer  Electronics  ("Thomson")  at  6;  comments 
of  Grand  Alliance  at  9. 


undertake  the  transition,  the  ATSC  DTV 
Standard  is  the  best  DTV  standard  in  the 
world.'  ■  and  it  has  "unprecedented  and 
unmatched  interoperabihty  with 
computera  and  telecommunications."  " 
(Footnotes  added.) 

10.  Computer  interests,  lead  by 
Computer  Industry  CoaUtion  on 
Advanced  Television  Service 
("QCATS"),  urge  us  not  to  adopt  a  DTV 
standard  but  state  that  if  we  decide  to 
the  contrary  we  should  only  mandate  • 
minimum  base-line  standard  based 
exclusively  on  progressive  scanning 
technology. '3  TTie  National 
Telecommunications  and  Information 
Administration  ("NTIA")  stresses  the 
need  for  a  single  mandatory  DTV 
standard,  recommends  limiting  a 
standard  to  only  those  elements 
necessary  to  provide  c»rtainty. 
encoivage  adoption,  ensure  the 
opportunity  for  technological 
developments,  and  coiMiludes  that  the 
best  solutim  would  be  for  interested 
parties  to  reach  a  consensus  on  disputed 
issues.''*  

11.  While  favoring  a  mandatwy  DTV 
standard,  most  commenting 
cinematographic  and  imaging  interests 
(with  the  significant  exception  of  the 
Motion  Picture  Association  of  America. 
Inc. ")  oppose  adoption  of  the  ATSC 
DTV  Standard  in  its  current  form 
because  of  its  inclusion  of  interlaced 
scanning  and  other  perceived 
deficiencies,  particularly  in  its  video 
and  audio  specifications.  ■'  MPAA. 
however,  supports  all  aspects  of  the 
Standard  including  its  use  of  both 
interlaced  and  progressive  scanning  and 
its  16:9  aspect  ratio."  The  National 
Cable  Television  Association  ("NCTA") 
is  not  critical  of  the  specific  ATSC  DTV 
Standard,  but  questions  whether  any 
standard  should  be  dictated  by 
government."  Nevertheless,  it 
recognizes  the  need  for  performance 
standards  for  controlling  interference.  ■' 

12.  Public  interest  groups  generally 
favor  adoption  of  a  single  mandatory 
standard  although  they  differ  on  what 


'  ■  Sae,  e.g..  coauneats  of  Broadcasters  at  18-19 
and  34;  caaunanu  of  ATSC  at  3, 6;  Sony  Electronics 
Inc.  ("Sony")  at  a 

■'CommenU  of  HDTV  Grand  Alliance  at  17-18. 
See  also  comments  of  ATSC  at  3.  and  EIA  at  9. 

■^Comments  of  QCATS  at  31-37.7 

'*  Reply  comnMnt  of  NTIA  at  2. 

"  Motion  Picture  Association  of  America.  Inc. 
("MPAA")  is  a  trade  association  representing  seven 
of  the  largest  U.S.  producers,  distributors,  and 
exporters  of  theatrical  motion  pictures,  television 
programming,  and  home  video  entertainment. 

'*~S(«,  e.g..  Comments  of  Robert  Primes.  ASC.  at 
2  and  13;  comments  of  the  Coalition  of  Film  Makan  ' 
("Film  Makers")  at  2,  5-9.  and  11;  comments  of 
Harold  Becker. 

'^Commenu  of  MPAA  at  2-8. 

'•CommenU  of  NCTA  at  2. 

'*  R^ly  CotnmanU  of  NCTA  at  6-7. 
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that  standard  should  be.^  For  example, 
Consumer  Federation  of  America/Media 
Access  Project  ("CFA/'MAP")  believes 
that  the  public  interest  will  be  served  if 
the  Commission  adopts  a  digital 
television  standard  that  1)  rmiuces  the 
cost  of  digital  receivers  and  converters 
and  (2)  permits  the  convergence  of 
video  and  computer  technologies. 2'  In 
contrast,  National  Consumers  League 
urges  adoption  because  it  beUeves  that 
in  the  absence  of  a  standard,  consumers 
will  be  confused,  demand  for  DTV 
equipment  will  be  reduced,  and  the 
price  drops  normally  associated  with 
consumer  electronic  equipment  will  not 
materialize. 

13.  Alternatives  to  Standards.  Little 
comment  was  received  concerning  the 
two  alternative  approaches  to  standards 
specifically  mentioned  in  the  Fifth 
Further  Notice:  that  we  authorize  use  of 
and  prohibit  interference  to  users  of  the 
ATSC  DTV  Standard,  or  adopt  the  ATSC 
DTV  Standard  for  allocation  and 
assignment  purposes  only.  Equipment 
manufacturer  Harris  argues  for 
mandating  at  least  the  RF/transmission 
layer  and  basing  allotment  and 
assignment  principles  on  it  in  order  to 
provide  protection  from  objectionable 
interference.  22  Some,  such  as  the  Benton 
Foundation,  urge  the  Commission  to 
adopt  no  more  than  the  minimal  rules 
needed  to  protect  spectrum  users  from 
interference. 23  Also.  NCTA  opposes 
adoption  of  a  design  standard  and 
suggests  that  we  use  performance 
standards  to  control  interference."  The 
many  parties  that  support  adoption  of 
the  complete  standard  generally  believe 
that  these  less  inclusive  options  would 
not  provide  the  certainty  necessary  for 
the  successful  launch  of  DTV  and  would 
not  provide  an  adequate  basis  for  either 
the  design  or  the  purchase  of  DTV 
receivers.  In  addition,  the  Advanced 
Television  Technology  Center  ("ATTC") 
MMrti  that  a  DTV  table  of  allotments 
necessarily  will  depend  on  the  extent  to 
which  DTV  causes  interference  to  itself 
and  other  signals  and  resists 
interference  from  other  signals. 
Therefore,  ATTC  contends  it  is  more 
realistic  to  mandate  the  Standard  for 
actual  operation  than  to  attempt  to 
predict  the  impact  of  hypothetical 


I  for  HDTV  Coalitioo  and  the  National 
» Uagua  uip  adoptioo  of  tha  ATSC  DTV 
I  whila  tha  Beaton  Foundatioo  ("Banlaa"), 
r  Psdui  tuon  of  Amanca  and  Madia  Accaaa 
PtofKi  ("CFA/  MAP)  rarnmimd  adoptioa  of  iIm 
CICATS  tuodard  Howavw,  CFA/MAP  coalMid 
that  tha  public  inlervat  would  be  nrvad  by 
aocoungiiig  ATSC  and  CKj\TS  to  wwk  out  thaii 
larbimlinKal  diaanmcaa. 
*'CaaMMnte  of  CFA/MAP  al  1. 
°R«plyrnwHiiii  of  Hams  Coipocatioa  H  S. 
"Coaaaali  of  Baotoo  Foundaliaa  ai  9. 
*■  Baply  r innw 111  of  MCTA  m  6-7. 


alternatives.  2}  Zenith  and  others  suggest 
that  using  the  Standard  only  for 
allotment  and  assignment  purposes 
would  fail  even  to  guarantee 
interference  protection.  2* 

14.  The  A  TSC  DTV  Standard. 
Substantial  comment  was  received 
concerning  the  merits  of,  and  objections 
to.  the  ATSC  DTV  Standard. 
Broadcasters,  equipment  manufacturers, 
the  Grand  Alliance,  ATSC.  and  the 
ATTC  praise  the  Standard  as 
representing  the  best  digital  television 
system  in  the  world  and  one  that  is 
unmatched  in  terms  of  flexibility, 
extendibility,  interoperability  and 
headroom  for  growth."  They  note  it 
uses  primarily  progressive  scan  and 
square  pixels,  making  it  the  most 
computer-compatible  digital  television 
system  in  the  world.  They  argue  that  the 
Standard's  inclusion  of  four  interlaced 
formats  will  benefit  broadcasters  by 
allowing  for  the  use  of  interlaced  scan 
where  broadcasters  determine  it 
desirable  to  do  so.  such  as  when 
broadcasting  archived  material  that  was 
filmed  in  interlaced  scan  or  where 
interlaced  scan  may  be  superior,  such  as 
in  low-light  conditions  often 
accompanying  electronic  news 
gathering  ("ENG").  Additionally,  they 
assert  that  the  16:9  wide-screen  aspect 
ratio  2«  ig  internationally  recognized  and 
accepted  and  with  "letterboxing"  »  will 
allow  the  display  of  motion  pictiues  in 
their  original  aspect  ratio  far  better  than 
is  permitted  by  the  current  4:3  aspect 
ratio. 

15.  Commenters  representing 
computer  Interests,  cinematographers, 
and  some  public  interest  groups 
generally  oppose  the  standard.  *> 
Computer  interests  object  to  discrete 
featiires  of  the  Standard,  including  the 


"Commanu  of  ATTC  at  4. 

''Commaots  of  Zaoith  Elactrooics  Corp. 
("Zamtb")  at  7 

"  Commants  of  tha  Grand  Alliance  at  2-3; 
coaunants  of  ATSC  at  J-4 ;  commanU  of  ATTC  at 
5-7.  comments  of  Ptiilipa  at  14-15:  reply  commants 
of  Grand  Alliance  at  15-33;  reply  comments  of 
ATSC  at  15-32. 

"  "Aspect  ratio"  U  the  ratio  of  picture  width  to 
picture  haight 

''"L^ttariioxing"  is  a  technique  in  which  the 
aspect  rabo  of  a  ^m  is  praaarved  by  blacking  out 
portions  of  the  screen,  typically  at  the  top  and 
bottom.  Material,  bowevar,  is  not  cut  from  the 
hame.  This  is  diffarent  than,  so-called,  "pan-and- 
scan"  translation  of  widaacreen  movies  to  television 
in  which  moves  and  cuts  never  intended  in  the 
origiBal  are  introduced  to  help  make  the  action 
visible  m  a  narrower  frame.  In  pan-and-scan.  leas 
than  the  complete  kmipm  a  transmitted  and  portiaas 
of  the  picture  are  left  ouL 

"See.  e.g..  commeoU  of  CICATS.  Coalitioo  of 
Film  Makers,  and  Consumer  Federation  of  America/ 
Media  Accaaa  Project.  While  several  film  makan 
object  lo  the  Staviard.  tha  Motion  Picture 
Aaaociaiioa  of  Asarica  supports  its  adoption  by  the 


presence  of  interlaced  scanning  and  the 
use  of  non-square  pixels  in  some 
formats,  as  well  as  the  maximum  frame 
(or  "refresh")  rate  of  60  Hz."  These 
features,  when  taken  together,  assertedly 
hinder  the  compatibility  of  the  system 
with  computer  applications,  drive  up 
the  cost  of  receiving  equipment,  and 
delay  the  convergence  of  computer  and 
television  technologies.  CICATS 
recommends  that  the  Commission  adopt 
a  standard  consisting  of  a  single  video 
format  with  480  lines  of  progressive 
scanning,  a  broadcaster  determined 
picture  aspect  ratio,  and  the  utilization 
of  only  square  pixel  spacing.  Such  a 
standard  would  allow  for  an 
enhancement  layer  that  would  permit, 
but  not  require,  the  transmission  of  high 
definition  television  by  stations 
equipped  to  do  so.  This  approach,  it 
contends,  would  enable  all  consumers 
to  receive,  at  a  minimum,  an  SDTV 
picture  on  their  digital  equipment,  at 
equal  or  better  quality  and  significantly 
lower  costs  than  under  the  ATSC  DTV 
Standard.  As  mentioned  above,  most 
cinematographic  and  imaging  interests 
oppose  the  inclusion  of  interlaced 
scanning  as  well  because  of  its 
perceived  deficiencies.  Public  interest 
groups  such  as  CFA  and  MAP  believe 
that  the  ATSC  DTV  Standard  uses  too 
many  formats  and  that  the  baseline 
CICATS  system  will  be  cheaper, 
promoting  both  a  more  rapid  and 
orderly  transition  to  DTV  (and  the 
ret\im  of  spectrum)  and  convergence  of 
computer  and  television  technologies.  ^2 
Film  interests  maintnin  that  the 
Standard's  specification  of  only  two 
aspect  ratios  (4:3  and  16:9)  will  lead  to 
"pan  and  scan"  of  %vide  screen  films, 
cropping  significant  portions  of  the 
original  image  and  damaging  the  film 
maken'  artistic  vision.^^ 

16.  Supporters  of  the  Standard  ' 

respond  that  it  is  Ear  more  computer 
friendly  than  any  other  digital  television 
system  in  use  anywhere  in  the  world, 
that  ciuTent  technology  prohibits  the 
use  of  progressive  scanning  for  images 
of  more  than  1000  lines  in  the  6  MHz 
channel,  and  that  convergence  will  not 
be  hampered  because  the  Standard 
enables  consumen  to  choose  the  display 
formats  they  prefer,  as  interlaced 
programs  may  be  displayed  on 
progressive  receivera  (and  vice  versa). 
They  contend  that  there  are  already  PC/ 
TV  products  on  the  market  using  analog 
NTSC  technology,  which  relies  on 
interlace  scanning,  thus  proving  that 


interlaced  scanning  is  not  incompatible 
with  t»mputers.** 

17.  Proponents  of  the  Standard 
challenge  as  greatly  overstated  the  cost 
estimates  put  forward  by  computer 
interests.  With  respect  to  opponents' 
complaints  regarding  the  Standard's 
maximum  frame  rate,  the  Grand 
Alliance  asserts  that  if  the  frame  rate  is 
increased  to  72  Hz,  as  proposed  by 
aCATS.  trade-ofiis  in  picture  quality 
would  result  3'  Proponents  also  argue 
that  the  specified  aspect  ratios  are 
appropriate  because  16:9  is  already 
accepted  worldwide,  and  80%  of 
motion  pictures  are  shot  at  1.85:1. 
which  readily  fits  a  16:9  screen  with 
negligible  use  of  letterboxing.  Even  the 
«videst  films  can  be  accommodated  by 
letterboxing  only  on  the  order  of  25%  of 
the  screen  height.^  Adopting  the  film 
makers'  proposed  2:1  aspect  ratio  wcmld 
still  reqidre  letterboxing  for  films  made 
in  aspect  ratios  different  than  2:1,  which 
today  includes  most  films,  and  would 
result  in  displays,  for  a  given  picture 
height,  12.5%  larger  in  picture  area.  30- 
50%  heavier  and  correspondingly  more 
expensive  for  consumers.  Use  of  the 
CICATS  proposal,  which  emphasizes 
SDTV,  would  further  diminish  a  film 
maker's  product  by  foregoing  consumer 
access  to  resolution  comparable  to  that 
found  in  a  theater. 

18.  Review  or  Sunset  of  Standard. 
Most  ccMnmenters  addressing  the  issue 
advocate  either  proceeding  under  our 
ciuxent  processes  for  regulatory  change 
or  reviewing  the  Standard  at  some 
definite  fiiture  time  and  oppose 
establishment  of  a  specific  review  date 
or  a  sunset. ^^  They  argue  that  doing  so 
would  inject  an  element  of  uncertainty 
into  the  transition  process,  discourage 
consumera,  broadcasters  and 
manufacturera  from  making 
investments,  and  be  arbitrary  because 
the  transition  timetable,  the  timing  of 
production  of  DTV  sets,  and  the  timing 
of  consumer  acceptance  of  DTV  sets  is 
unknown  at  the  present  time.^"  Sony 
and  Schreiber  propose  that  the 
Conunisnon  name  an  Advisory 
Committee,  consisting  of  experts,  who 
would  examine  the  Standard  and 
recommend  changes  in  accordance  Mrith 
the  Commission's  existing  procedures.^^ 


I  This  is  tha  number  of  fraaMs  tranamiitad  par 

BCoaunants  of  CFA/MAP  at  1,  S  and  6. 
"Cow warts  of  Film  Makers  Coalition  at  5-7. 


"  Reply  comments  of  the  Grand  Alliance  at  57; 
reply  comroents  of  ATSC  at  55. 

>*  Reply  comments  of  the  Grand  AUianca  at  59; 
reply  commenU  of  ATSC  at  57-58. 

^  See.  e.g.,  comments  of  Broedcasters  at  24t 
comments  of  Sony  at  36. 

"  See,  e.g.,  comments  of  Broadcasters  at  24: 
comments  of  Sony  at  36;  comments  of  MCEA  at  4. 

'•Comments  of  Sony  at  37  ( "[TJhe  Commissiaa 
could  name  an  industry  Advisory  Committee 
coapriaed  of  the  experts  of  that  day  who  «vouId 


NTIA  urges  us  to  ensure  that  the 
industries  involved  develop  a  clearly 
defined  plan  to  promote  speedy 
migration  to  an  all-progressive  scan 
system  that  moves  expeditiously  and 
includes  a  target  date  for  full 
transition  ^  and  suggests  that  we 
periodically  review  the  migration  to  an 
all  progressive  system. 

19.  Incorporation  of  Standard  into 
ComBiission-'s  Rules.  Little  in  the  way  of 
comment  was  submitted  on  this  issue. 
The  Grand  Alliance  believes  that  the 
Commission  should  incorporate  the 
Standard  by  reference,  as  it  did  in  1995 
writh  an  ATSC  standard  for  ghost 
canceling  in  NTSC.  It  asks  that  the 
Commission  incorporate  by  reference 
ATSC  Doc.  A/53  ("ATSC  Digital 
Television  Standard.  16  Sep  95")  and 
ATSC  Doc.  A/52  ("ATSC  Digital  Audio 
Compression  Standard  (AC-3).  20  Dec. 
95")  but  only  mention  and  not 
incorporate  ATSC  Doc.  A/54  ("Guide  to 
the  Use  of  the  ATSC  Digital  Television 
Standard.  4  Oct  95"). 

20.  Audio  Standard.  Audio  system 
proponents  Digital  Theater  Systems 
("DTS")  and  Dolby  Labontories  sharply 
differ  on  which  is  the  superior 
technology  and  whether  the  standard 
we  adopt  should  specify  an  audio 
format  DTS  argues  that  its  audio  Systran 
is  supericv  to  the  Dolby  system 
embodied  in  the  ATSC  DTV  Standard 
and  that  the  standard  we  adopt  should 
exclude  audio  formats.*'  Dolby 
responds  that  DTS  has  not  demonstrated 
that  its  system  is  supericv  to  the  Dolby 
AC-3  system. '*2  Dolby  points  out  that  its 
system  has  been  widely  tested, 
evaluated  and  accepted  by  niunerous 
standards  setting  organizations  and  fior 
niunerotis  consumer  electronics 
products.  Dolby  argues  that  the  multiple 
audio  decoding  system  proposed  by 
DTS  would  burden  products  with 
unnecessary  cost  and  complexity  and 
that,  while  creating  the  ATSC  DTV 
Standard  document,  the  ATSC 
Specialist  Group  on  Digital  Services 
(T3/S3)  discussed  and  rejected  the 
approach  suggested  by  DTS.^^ 

21.  Licensing  Technology.  Generally, 
commenting  parties  that  addressed  this 
issue  agree  to  the  reasonable  licensing  of 
their  relevant  patents,  including 
pending  patents  and  intellectual 


property  necessary  for  the  successful 
construction  of  DTV  equipment.**  ATSC 
indicates  that  it  sought  and  obtained 
from  each  member  of  the  Grand 
Alliance  and  from  Dolby  a  written 
commitment  to  abide  by  this 
requiremenf**  ATSC  and  the  other 
commenting  parties  suggest  that  no 
further  Commission  action  is  required. 

22.  Closed  Captioning.  Comments  that 
addressed  this  issue,  such  as  those  of 
the  Grand  Alliance,  ATSC  and  Zenith, 
indicate  that  they  have  worked  closely 
with  the  affected  communities  to 
provide  for  closed  captioning  in  the 
ATSC  DTV  Standard.  They  each  suggest 
that  the  ATSC  DTV  Standard  provides 
all  the  capability  necessary  for 
broadcasters  and  receiver  manufactxuere 
to  provide  closed  captioning.*^ 

23.  November  26,  1996,  Agreement. 
Some  of  the  commenters  have  altered 
their  positions  cince  the  initial  round  of 
comments.  The  parties  to  the  November 
26, 1996,  Agreement  urge  us  to  adopt 
the  modified  standard  we  are  calling  the 
DTV  Standard.  The  Grand  Alliance  and 
ATSC  view  it  as  a  way  to  resolve  the 
controverey  that  has  delayed  adoption 
of  a  DTV  standard.*'  They  believe  that 
reliance  on  voluntary  industry 
standards  for  the  formats  to  be  used  for 
digital  television  is  preferable  to  the  cost 
of  the  further  delay  that  would  result  if 
we  fell  to  act  while  the  parties  remain 

at  an  impasse.*"  Full  service 
broadcasters  endorse  the  Agreement  for 
similar  reasons.  The  Association  for 
Maximum  Servic»  Television,  Inc., 
("MSTV")  believes  the  Agreement  is  a 
"workable  compromise"  that  will 
permit  the  compatible  development  of 
progressive  technologies.*'  One  low 
poww  television  broadcaster, 
International  Broadcasting  Networii, 
objects  to  the  process  that  resulted  in 
the  Agreement  and  contends  that  low 
power  television  broadcastere  were 
excluded.** 

24.  Equipment  manufiBcturers  endorse 
the  Agreement  as  "an  important  step 
toward  reducing  reliance  on 


examine  the  standard  in  light  of  the  reel 
imperatives  of  the  future  and,  after  thoughtful 
deliberation  of  the  perceived  need,  recommend 
changes  which  would  again  be  subject  to  public 
discourse  and  review.")  and  Schreiber,  Part  n  at  8 
("A  small  panel,  appointed  by  the  Commission,  and 
composed  exclusively  of  persons  with  no  financial 
intereat  in  the  outcome,  would  seem  appropriate."). 

^Comments  of  NTIA  at  2-3. 

«•  See  commenU  of  DTS  at  6. 

'B  See  reply  comments  of  Dolby  at  3. 

«J(i.at5. 


**See,  e.g.,  comments  of  Grand  Alliance  at  21. 
Dolby  at  4,  Zanith  at  15.  Thomaon  at  16. 

«  See.  e.g.,  coamanU  of  ATSC  at  29. 

''See.  e.g.,  comments  of  Grand  AlliaDce  at  31. 
ATSC  at  32.  Zenith  at  17. 

*'  Further  Comments  of  the  Digital  HDTV  Grand 
Alliance  at  2:  Further  Comments  of  the  Advaaced 
Television  Systems  Committee  at  2. 

«  Further  Commento  of  the  Digital  HDTV  Grand 
Alliance  at  2. 

**Comments  of  the  Asaociation  far  Maximum 
Service  Television.  Inc.  on  the  Digital  Television 
Standard  Agreement  at  2. 

awhile  net  pointing  to  any  specific  prejudice  it 
suSered.  IBN  contends  that  approval  of  a  Standard 
durii^  1996.  in  accordance  with  the  terms  of  the 
Aftiimiiwint.  could  prejudice  the  outcome  of  issues 
raised  in  our  Sixth  Further  Notice,  reply  commeots 
on  which  are  not  due  until  January  10. 1997. 
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Govenunent-mandated  standards,"  that 
make*  it  likely  that  "the  industry 
standard  becom[esj  the  vehicle  around 
which  the  marketplace  organixas."^' 
They  beUeve  that  the  Agreement  will 
provide  sufficient  certainty  and  that  the 
video  formats,  although  not  mandated 
by  the  Commission,  will  remain  viable 
nevwtheless  because  there  is  a 
voluntary  indust^  standard  in  place. '^ 
25.  Coalition  of  Film  Makers  objects 
to  the  Agreement  for  the  same  reasons 
it  objected  to  the  ATSC  DTV  Standard 
in  its  initial  comments.'^  Most  other 
commenters  on  this  issue,  except 
DemoGraFX  and  Ventiire,  see  the 
Agreement  as  addressing  Film  Maker's 
objections  by  dropping  any  constraints 
on  formats.^  Beyond  that,  they  believe 
that  the  question  of  how  a  film  is 
broadcast  is  not  appropriately  part  of 
this  proceeding,  is  a  contractual  matter, 
and  should  be  left  to  film  owners  and 
broadcasters,  bargaining  at  arm's  length. 
DemoGraFX,  while  stating  that  it  is 
pleased  with  some  aspects  of  the 
Agreement,  urges  that  the  Standard 
require  transmission  of  filnu  in  their 
original  aspect  ratio  and  objects  to 
interlaced  formats  remaining  in  Table  3 
of  the  ATSC  DTV  Standard  DemoGraFX 
urges  measures  to  require  receivers  to 
display  films  in  their  original  aspect 
ratios."  Venture  Technologies  Group 
wants  the  DemoGraFX  system 
incorporated  into  the  Standard  ^  and 
Digital  Imaging  General  opposes  the 
Agreement  which  it  contends  was 
without  the  full  participation  and 
knowledge  of  the  public.'''  Audio 
interests  remain  divided,  as  they  were 
prior  to  the  Agremnent,  for  essentially 
the  same  reasons.^ 

26.  William  Schreiber  opposes  the 
Agnemrat  on  the  ground  that  the 


«  ComnMnt  oo  the  A^rsamant  of  CanorBl 
bistnunaDt  at  1 ,  see  oho  conunants  oo  (ha 
Aya— iwn  ot  ElA.  MatsuxtuU.  Philip*.  Tbomaoo 
aDd  Zanitb.  all  of  which  endona  tha  igraanianL 

"  Commants  oo  tha  h^mmmA  of  PtiiUpa 
Elactraoics  North  Amarica  Catporaliaa  and 
Thwaiiii  Coosumar  Elactrooica.  Inc.  al  2. 

nCoaunaoU  of  the  Gialitioa  of  Film  Mitaii  (in 
i—puaaa  lo  tha  Fubbc  Notm)  m  4-e 

**Sae.  a.f..  Coauaeats  on  tha  Ayeaaaant  of 
Zanith  Elactraoic*  Copofaboo.  Qactrooici 
ladoalrMi  AaMCialioa.  CBS.  Inc..  and  tha 
Bnaadcaalan  Caucua'  "Raaponaa  to 
rinamalnyaphan'  Ffovambar  26  Fax  to  Vic* 
Plawdaiil  Cora  Coocarnii^  DTV  StaDdad." 

"CnaimaoU  of  DaoKjGraFX  in  Raaponaa  to  tha 
r«Wiiniiainn  Saakmg  Coaunaola  on  Digital  TV 
SUodards  Ayaamant  Ralaaaad  27  Novambai  1996 
■12-7. 

**Vaatun  Tachnotogiaa  Groop't  r.~»ii..-^itT  on 
tha  Digital  Taicviaion  Standwda  AcnaoMol  al  3. 

i^Oi^tal  hnagii^  Gaoanl.  OIMAGE  Inc. 
rriManH  on  Fifth  Notice  of  Propoaad  Rule  Makii^ 
(NPRMl  and  oo  Public  Notice  FCC  W-'WS  at  2. 

'  See  feneniyiy  Comments  on  tha  AyaaiuatK  of 
OnRty  Uhamoria*.  The  Acadaaay  far  tha 
Aitiaiiiaaiwil  of  High  End  Audio,  and  Widaacraaa 
Rariaw. 


process  resulting  in  it  may  have  violated 
the  Federal  Advisory  Committee  Act.  He 
also  believes  that  without  mandated 
formats  prospective  purchasers  will  not 
know  what  they  ara  buying  and  that  the 
penetration  of  digital  receivers  will  be 
slowed.  In  the  public  interest 
community.  Benton  Foundation  urges 
quick  adoption  of  the  Agreement  so  that 
the  Commission  can  turn  to  public 
interest  standartls  ^  while  the  American 
Foundation  for  the  Blind  objects  that  the 
ATSC  DTV  Standard  does  not  designate 
audio  bandMfidth  capacity  for  delivering 
video  descriptions,  thereby  depriving 
the  blind  of  equal  access  to  video 
programming.*" 

/v.  77ie  Digital  Televition  Standard. 

27.  In  the  Fourth  Report  and  Order, 
the  Commission  concludes  that 
requiring  the  use  of  the  ATSC  DTV 
Standard,  as  modified,  will  fulfill  four 
objectives  listed  In  the  Fifth  Further 
Notice  of  Proposed  Rule  Making:  (1)  To 
ensure  that  all  affected  parties  have 
sufficient  confidence  and  certainty  in 
(»der  to  promote  the  smooth 
introduction  of  a  free  and  universally 
available  digital  broadcast  television 
service;  (2)  to  increase  the  availability  of 
new  products  and  services  to  consumers 
through  the  introduction  of  digital 
broadcasting;  (3)  to  ensure  that  our  rules 
encourage  technological  innovation  and 
competition;  and  (4)  to  minimire 
regulation  and  assure  that  any 
regulations  we  do  adopt  remain  in  effect 
no  longer  than  necessary. 

28  Tne  Commission  is  concerned  that 
market  solutions  to  transmission 
standards  may  result  in  more  than  one 
siutainable  transdiission  standard.  Such 
an  outcome  might  result  in 
compatibility  problems  and  make  it 
more  difficult  to  preserve  a  universally 
available  broadcast  television  service; 
cotild  slow  investment  diuing  the  eariy 
stages  of  the  transition  to  DTV  and. 
dioeby.  slow  the  transition  to  DTV;  and 
would  make  it  more  difficxilt  to  fecUitate 
an  efficient  allotment  of  broadcast 
channels  and  protect  against 
interference,  which  could  complicate 
moving  some  licensees  to  new  chaimels 
following  the  conversion  to  DTV  and 
decrease  the  amount  of  spectrum 
recovered.  Simply  protecting  a  standard, 
or  lising  a  standard  for  allocation 
purposes  would  not  address  the 
Commission's  concerns  with  "wait-and- 
see"  behavior  and  preserving  a 
universally  available  broadcast 
television  service.  The  Commission  also 
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rejects  the  argument  that  the  adopted 
transmission  standard  is  too  restrictive 
and  still  includes  too  many  mandatory 
aspects  of  the  ATSC  DTV  Standard.  The 
Commission  believes  that  the  entire 
adopted  standard  is  needed  to  achieve 
its  goals. 

29.  The  Commission  concludes  that 
adopting  the  DTV  Standard  will 
increase  the  availability  of  new  products 
and  services  for  consumers.  The  DTV 
Standard  is  flexible  and  extensible  and 
permits  data  broadcasting  as  well  as 
new  services. 

30.  The  Commission  concludes  that 
incorporating  the  DTV  Standard  into  its 
Rules  will  encourage  technological 
innovation  and  competition.  The  DTV 
Standard  provides  "headroom"  for 
further  development  Mrithout  requiring 
changes  to  the  DTV  Standard.  In 
addition,  the  decision  not  to  specify 
video  formats  will  allow  computer 
equipment  and  software  firms  mora 
opportunity  to  compete  by  promoting 
interoperability. 

31.  Finally,  the  Commission 
concludes  that  adopting  the  DTV 
Standard  provides  for  the  minimum  of 
regulation  needed  to  provide  for  a 
smooth  transition.  A  key  point  of 
contention  throughout  this  proceeding 
has  been  the  desirability  of  allowing 
both  interlaced  and  progressive 
scanning.  Adoption  of  the  DTV 
Standard  will  allow  video  formats  to  be 
tested  and  decided  by  the  market. 

32.  Support  for  the  DTV  Standard  was 
not  unanimous.  In  response  to  the 
Coalition  of  Film  Maker's  opposition  to 
the  DTV  Standard  because  it  does  not 
require  the  display  of  films  in  the  films' 
original  aspect  ratios,  the  Commission 
notes  that  the  DTV  Standard  does  not 
impose  any  impediment  to  the  display 
of  films  in  their  original  aspect  ratios. 

33.  The  Commission  is  not  pereuaded 
by  those  who  contend  that  not 
specifying  video  formats  in  the  DTV 
Standard  will  inject  uncertainty  into  the 
transition  ptocen  and  delay 
implementation  of  digital  television. 
The  Commission  believes  that  by 
adopting  a  transmission  standard,  it  is 
providing  the  appropriate  level  of 
certainty  that  the  digital  television 
mariLSt  will  need  to  move  forward.  The 
Conunission's  belief  is  supported  by  the 
fact  that  the  major  industries  affected  by 
this  decision  have  reeched  an  agreement 
that  video  formats  need  not  be  part  of 
the  DTV  Standard. 

34.  Placing  the  A TSC  DTV  Standard 
in  the  Commission's  Rules.  In  the  Fifth 
Further  Notice  of  Proposed  Rule 
Making,  the  Commission  sought 
comment  on  whether  it  should  place  a 
digital  broadcast  television  transmission 
standard  into  the  Commission's  Rules  in 


its  entirety,  incoqwrate  it  by  reference, 
or  publish  it  as  an  OET  technical 
bulletin.  In  the  Fourth  Report  and 
Order,  the  Commission  decides  to 
incorporate  the  DTV  Standard  into  the 
Commission's  Rules,  by  reference. 
Incorporation  by  reference  has  been 
done  before  and  is  warranted  given  t^e 
194-page  length  of  the  Standard  and  its 
easy  availability. 

35.  Review.  In  the  Fifth  Further  Notice 
of  Proposed  Rule  Maldng,  the 
Commission  set  forth  three  options  to 
encourage  iimovation:  (1)  To  proceed 
under  ciurent  Commission  processes 
which  include  consideration  of  requests 
from  parties  to  amend  the  Commission's 
Rules  or  review  of  the  Rules  on  the 
Commission's  own  initiative;  (2) 
commit  the  Commission  to  conduct  a 
proceeding  to  review  the  Standard  at 
some  future  time;  and  (3)  to  establish  a 
period  of  time  after  which  the  Standard 
no  longer  would  be  required  or 
exclusive  (i.e.,  "simsetting"  it).  In  the 
Fourth  Report  and  Order,  the 
Commission  believes  a  sunset  is  not 
necessary.  The  Advanced  Television 
System  Committee  has  committed  to 
continue  to  review  the  ATSC  DTV 
Standard  and  the  Commission  has 
adopted  a  schedule  of  periodic  reviewrs 
to  monitor  the  prcwress  of  DTV. 

36.  Audio  Stanaard.  The  Commission 
is  adopting  the  audio  portion  of  ATSC 
DTV  Standard.  In  comments,  some 
parties  suggested  that  the  audio 
standard  should  not  be  adopted  as  a 
required  audio  standard.  An  alternative 
standard  was  suggested  but  it  did  not  go 
through  extensive  testing  and 
evaluation.  The  Commission  also  notes 
that  the  suggested  changes  could  delay 
implementation. 

37.  Licensing  Technology.  In  earlier 
phases  of  this  proceeding,  the 
Commission  indicated  that  patents  on 
the  technology  would  have  to  be 
licensed  to  other  manufecturing 
companies  on  reasonable  and 
nondiscriminatory  terms.  Those  holding 
patents  on  the  DTV  Standard  have 
submitted  statements  that  they  would 
comply  with  the  American  Natiraial 
Standards  Institute  patent  policies.  In 
the  Fifth  Fuitha-  Notice  of  Proposed 
Rule  Making  the  Commission  sought 
additional  comment  on  whether  mate 
detailed  information  on  the  specific 
terms  of  patent  licensing  should  be 
considered.  It  appean  that  licensing  of 
the  pitonts  for  DTV  technology  will  not 
be  an  impediment  to  the  development 
and  deployment  of  DTV  products  for 
broadcasten  and  consumera. 

38.  Closed  Captioning.  In  the  Fifth 
Further  Notice  of  Proposed  Rule 
hbiking,  the  Commission  noted  that  the 
ATSC  DTV  Standard  reserves  a  fixed 


9600  bits  per  second  data  rate  for  closed 
captioning.  No  comments  suggested  diat 
this  would  be  insufficient  In  the  Fourth 
Report  and  Order,  the  Commission 
concludes  that  adequate  provision  has 
been  made  to  allow  closed  captioning 
information  to  be  carried  by  DTV 
stations. 

V.  Administrative  Matters 

Final  Regulatory  Flexibility  Analysis 

39.  As  required  by  Section  603  of  the 
R^^atory  Flexibility  Act,  5  U.S.C. 
§603  (RFA),  an  hiitial  Regulatory 
Flexibility  Analysis  ("KFA")  was 
incorporated  in  the  Fifth  Further  Notice 
of  Proposed  Rule  Making  in  this 
proceeding.  The  Commission  sought 
written  public  comments  on  the 
proposals  in  the  Fifth  Further  Notice, 
including  on  the  IRFA.  The 
Commission's  Final  Regulatory 
Flexibility  Analysis  ("FRFA")  in  this 
Fourth  Report  and  Order  conforms  to 
the  RFA,  as  amended  by  the  Contract 
With  America  Advancement  Act  of 
1996,  Pub.  L.  No.  104-121, 110  SUt  847 
(1996)  ("CWAAA").«' 

L  Need  for  and  Objectives  of  Action 

40.  The  Fourth  Report  and  Order 
adopts,  in  modified  form,  the  Advanced 
Television  Systems  Committee 
("ATSC")  digital  television  ("DTV") 
standard.  Our  ratification  of  this 
industry-developed  standard  is 
intended  to  ptovide  the  certainty  that 
some  parties  seek  in  order  to  undertake 
the  wholesale  replacement  of  our  analog 
system  of  terrestrial  broadcast  trievision 
with  DTV.  At  the  same  time,  we  seek  to 
ensure  that  governmental  involvement 
is  neither  more  extensive  than  necessary 
nor  inhibitory  to  innovation, 
experimentation,  and  entrepreneurship. 
In  the  Fifth  Further  Notice  in  this 
proceeding,  we  listed  four  objectives 
regarding  the  authorization  and 
implementation  of  a  DTV  standard:  (1) 
To  ensure  that  all  affected  parties  have 
sufficient  confidence  and  cotainty  in 
(»der  to  promote  the  smooth 
introduction  of  a  free  and  universally 
available  digital  broacfeast  television 
service;  (2)  to  increase  the  availability  of 
new  products  and  services  to  coiuumen 
throi^  the  introduction  of  digital 
broadcasting;  (3)  to  ensure  that  our  rules 
encourage  technological  innovation  and 
c(uiq)etition:  and  (4)  to  minimize 
r^ulation  and  assiue  that  any 
regulations  we  do  adopt  remain  in  effect 
no  longw  than  necessary.  In  addition  to 
these  objectives,  we  coiuidered  how 
adopticm  of  the  standard  would  affect 
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Other  goals  mumerated  in  this 
proceeiding,  including  a  rapid  transition 
to  DTV,  ceesing  broadcasting  in  NTSC, 
and  recovering  spectrum.  The  Fourth 
Report  and  Order  adopts  the  standard, 
except  for  certain  aspects  as  discussed 
in  paragraphs  30-49,  supra,  based  on  a 
careful  weighing  and  halancing  of  these 
various  goals. 

n.  Significant  Issues  Raised  by  the 
Publk:  in  Response  to  the  Initial 
Analysis 

41.  No  comments  were  received 
specifically  in  response  to  the  IRFA 
contained  in  the  Fifth  Further  Notice. 
Further,  while  no  comments  were 
addressed  specifically  to  small  business 
issues,  according  to  several  Low  Po«ver 
Television  ("LFTV")  commenters, 
including  Third  Coast  Broadcasting,  Inc. 
and  Islaiui  Broadcasting  Company,  the 
Commission  should  minimize  the 
impact  on  LPTV  to  prevent  LPTV  from 
being  forced  off  the  air  by  the  transition 
to  the  new  digital  technology.  Third 
Coast  and  Roger  E.  Harden  contend  that 
LPTV  serves  niches  not  covered  by 
larger  regional  stations  and  should  be 
able  to  provide  this  important  service  jcm 
digital  channels  in  the  future.  Further, 
Blue  Moimtain  Translator  District 
argues  that  translators  must  be  able  to 
receive  interactive  signals  to  be  full 
partners  in  DTV  systems.  In  addition, 
not-for-profit  and  commercial 
translatora  must  be  treated  equally.  As 
discussed  in  Section  V  of  this  FRFA,  we 
have  considered  these  concerns. 
However,  adoption  of  a  standard  for 
DTV  will  not  implicate  the  concerns 
raised  by  LFTV  and  translator  stations. 
The  role  of  LPTV  and  translator  stations 
in  the  transition  to  digital  will  be 
considered  separately. 

nL  Description  and  Number  of  Small 
Entities  to  Which  the  Rule  Will  Apply 

42.  Definition  of  a  "Small  Business^'. 
Under  the  RFA.  smaU  entities  may 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions.  5  U.S.C  §601(6).  The 
RFA.  5  U.S.C.  §601(3).  generally  defines 
the  term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  §632.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  Aaxvding  to 
the  SBA's  regulations,  entities  eng^ed 
in  television  broadcasting  Standard 
Industrial  Classification  ["SfC")  Code 
4833 — ^Television  Broadcasting  Stations, 
may  have  a  wwrimum  of  $10.5  aiillinn 
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in  annual  receipts  in  order  to  qualify  as 
a  small  business  concern.  This  standard 
also  applies  in  determining  whether  an 
entity  is  a  small  business  for  purposes 
of  the  RFA. 

43.  Pursuant  to  5  U.S.C.  §601(3).  the 
statutory  definition  of  a  small  business 
applies  "imless  an  agency  after 
consultation  with  the  Office  of 
Advocacy  of  the  SBA  and  after 
opportimity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register."  While  we  tentatively  believe 
that  the  foregoing  definition  of  "small 
business"  greatly  overstates  the  number 
of  television  broadcast  stations  that  are 
small  businesses  and  is  aot  suitable  for 
purposes  of  determining  the  impact  of 
the  new  rules  on  small  television 
stations,  we  did  not  propose  an 
alternative  definition  in  the  IRFA. « 
Accordingly,  for  purposes  of  this  Fourth 
Report  and  Order,  we  utilize  the  SBA's 
definition  in  determining  the  number  of 
small  businesses  to  which  the  rules 
apply,  but  we  reserve  the  right  to  adopt 
a  more  suitable  definition  of  "small 
business"  as  applied  to  television 
broadcast  stations  and  to  consider 
further  the  issue  of  the  number  of  small 
entities  that  are  television  broadcasters 
in  the  future.  Further,  in  this  FRFA,  we 
will  identify  the  different  classes  of 
small  television  stations  that  may  be 
impacted  by  the  rules  adopted  in  this 
Fourth  Report  and  Order. 

44.  Issues  in  Applying  the  Definjtion 
of  a  "Small  Business".  As  discussed 
faelow,  we  could  not  precisely  apply  the 
foregoing  definition  of  "small  business" 
in  developing  our  estimates  of  the 


"  We  have  pending  procsedingi  seeking 
comment  on  the  definition  of  and  data  relating  to 
•mall  businenea.  In  our  Notice  of  Inquiry  in  GN 
Docket  ^4o  96-1 13  (In  the  Matter  of  Section  257 
Proceeding  to  Identify  and  Eliminate  Market  Entry 
Barriers  for  Small  Businesses).  FCC  96-216. 
releued  May  21.  1996.  we  requested  commenten 
to  provide  profile  data  about  small 
telecommunications  businesses  in  particular 
•ervices.  including  television,  aiid  the  market  entry 
baiTian  they  encounter,  and  we  also  sought 
coauneat  aa  to  bow  to  define  small  businesses  for 
puipoaes  of  implementing  Section  257  of  the 
Telecommunications  Act  of  1996.  which  requires  ua 
to  identify  market  entry  barriers  and  to  prescribe 
regulationa  to  eliminate  those  barriers. 
Additionally,  in  our  Order  and  Notice  of  Propoted 
Au/e  Maldn j  in  MM  Docket  No.  96-16  (In  the 
Matter  of  Streamlining  Broadcast  EEO  Rule  and 
Polidoa.  Vacating  the  EEO  Forfeiture  Policy 
Statement  and  Amending  Section  1.80  of  the 
Cntmiwion's  Rules  to  Include  EEO  ForMtura 
Guidoiines).  11  FOG  Red  5154  (1996),  we  ir  /il«d 
comment  as  to  whether  relief  should  be  iffcrdad  to 
•taUons;  (1)  based  on  small  staff  and  what  size  staff 
would  be  considered  sufficient  for  relief,  e.g..  10  or 
tewer  full-time  employees;  (2)  based  on  operation 
in  a  onall  market;  or  (3)  based  on  operation  in  a 
market  with  a  small  minority  work  force.  We  have 
not  ronclud<d  the  farafoing  rule  makii^. 


number  of  small  entities  to  which  the 
rules  will  apply.  Our  estimates  reflect 
oiu-  best  judgments  based  on  the  data 
available  to  us. 

45.  An  element  of  the  definition  of 
"small  business"  is  that  the  entity  not 
be  dominant  in  its  field  of  operation.  We 
were  unable  at  this  time  to  define  or 
quantify  the  criteria  that  would 
establish  whether  a  specific  television 
station  is  dominant  in  its  field  of 
operation.  Accordingly,  the  following 
estimates  of  small  businesses  to  which 
the  new  rules  will  apply  do  not  exclude 
any  television  station  bom  the 
definition  of  a  small  business  on  this 
basis  and  are  therefore  overinclusive  to 
that  extent.  An  additional  element  of  the 
definition  of  "small  business"  is  that  the 
entity  must  be  independently  owned 
and  operated.  As  discussed  fiirther 
below,  we  could  not  fully  apply  this 
criterion,  and  our  estimates  of  small 
businesses  to  which  the  rules  may  apply 
may  be  overinclusive  to  this  extent.  The 
SBA's  general  size  standards  are 
developed  taking  into  account  these  two 
statutory  criteria.  This  does  not 
preclude  us  from  taking  these  factors 
into  account  in  making  our  estimates  of 
the  niunbers  of  small  entities. 

46.  With  respect  to  applying  the 
revenue  cap,  the  SBA  has  defined 
"annual  receipts"  specifically  in  13 
C.F.R  121.104,  and  its  calculations 
include  an  averaging  process.  We  do  not 
currently  require  submission  of 
financial  data  from  licensees  that  we 
could  use  in  applying  the  SBA's 
definition  of  a  small  business.  Thus,  for 
purposes  of  estimating  the  number  of 
small  entities  to  which  the  rules  apply, 
we  are  limited  to  considering  the 
revenue  data  that  are  publicly  available, 
and  the  revenue  data  on  which  we  rely 
may  not  correspond  completely  with  the 
SBA  definition  of  annual  receipts. 

47.  Under  SBA  criteria  for 
determining  annual  receipts,  if  a 
concern  has  acquired  an  affiliate  or  been 
acquired  as  an  affiliate  diuing  the 
applicable  averaging  period  for 
determining  annual  receipts,  the  annual 
receipts  in  determining  size  status 
include  the  receipts  of  both  firms.  13 
C.F.R.  121.104(d)(1).  The  SBA  defines 
affiliation  in  13  C.F.R.  121.103.  In  this 
context,  the  SBA's  definition  of  affiliate 
is  analogous  to  our  attribution  rules. 
Generally,  under  the  SBA's  definition, 
concerns  are  affiliates  of  each  other 
when  one  concern  controls  or  has  the 
power  to  control  the  other,  or  a  third 
party  or  parties  controls  or  has  the 
power  to  control  both.  13  C.F.R. 
121.103(a)(l)^The  SBA  considers  factors 
such  as  ownership,  management, 
previous  relationships  with  or  ties  to 
another  concern,  and  contractual 


relationships,  in  determining  whether 
affiliation  exists.  13  C.F.R.  121.103(a)(2), 
Instead  of  making  an  independent 
determination  of  whether  television 
stations  were  affiliated  based  on  SBA's 
definitions,  we  relied  on  the  data  bases 
available  to  us  to  provide  us  with  that 
information. 

48.  Television  Station  Estimates 
Based  on  Census  Data.  The  rules 
amended  by  this  Fourth  Report  and 
Order  will  apply  to  full  service 
television  stations  and  may  have  an 
effect  on  TV  translator  facilities  and  low 
power  TV  stations  ("LPTV").  The  Small 
Business  Administration  defines  a 
television  broadcasting  station  that  has 
no  more  than  $10.5  million  in  annual 
receipts  as  a  small  business." 
Television  broadcasting  stations  consist 
of  establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services.*^ 
Included  in  this  industry  are 
commercial,  religious,  educational,  and  , 
other  television  stations.*5  Also 
included  are  establishments  primarily 
engaged  in  television  broadcasting  and 
which  produce  taped  television  program 
materials.**  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  another  SIC  number.*' 

49.  There  were  1,509  television 
stations  op>erating  in  the  nation  in 
1992.**  That  number  has  remained  fairly 
constant  as  indicated  by  the 
approximately  1,550  operating 
television  broadcasting  stations  in  the 


"  13  CF.R.  S  121.201.  Standard  Industrial  Code 
(SIC)  4833  (1996). 

"Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce. 
1992  Census  of  Transportation,  Communications 
and  Utilities.  EsUblishment  and  Firm  Size,  Series 
UC92-S-1,  Appendix  A-9  (1995). 

*»  Id.  See  Executive  Office  of  the  President.  Office 
of  Management  and  Budget.  Standard  Industrial 
Qassification  Manual  (1987).  at  283.  which 
describes  "Television  Broadcasting  Stations  (SIC 
Code  4833)  as: 

EstablishmeniB  primarily  engaged  in  broadcasting 
visual  programs  by  television  to  the  public,  except 
cable  and  other  pay  television  services.  Included  in 
this  industry  are  commercial,  religious,  educational 
and  other  television  sUtions.  Also  included  here  ai« 
establishments  primarily  engaged  in  television 
broadcasting  and  which  produce  taped  television 
program  materials. 

**  Economics  and  Statistics  Administration, 
Bureau  of  Census.  US.  Department  of  Commerce. 
1992  Census  of  Transportation.  Communicatioiu 
and  Utilities.  Esteblishment  aiKi  Finn  Size,  Series 
UC92-S-1,  Appendix  A-9  (1995). 

"Id.;  SIC  7812  (Motion  fhcture  and  Video  Tape 
Production):  SIC  7922  (Theatrical  Producer*  and 
Miscellaneous  Theatrical  Servicea  (producen  of 
live  radio  and  televisiou  programs). 

"FCC  News  Release  No.  31327,  jaa.  13,  1993; 
Economics  and  Statistics  Administration.  Bureau  of 
Caiuus.  U.S.  Department  of  Gommerca.  supra  note 
4.  Appendix  A-9. 


nation  as  of  August.  1996.«»  For  1992  ^ 
the  number  of  television  stations  that 
produced  less  than  SlO.O  million  in 
revenue  was  1,155  establishments.'" 
Thus,  the  proposed  rules  will  affect 
approximately  1.550  television  stations; 
approximately  1.194  of  those  stations 
are  considered  small  businesses.^ 
lliese  estimates  may  overstate  the 
number  of  small  entities  since  the 
revenue  figuras  on  which  they  are  based 
do  not  include  o»  aggregate  revenues 
from  non-television  affiliated 
(xunpenies.  We  recognize  that  the 
proposed  rules  may  ^ae  impact 
minority  and  women  owned  stations, 
some  of  which  nay  be  small  entities.  In 
1995.  minoritiea  owned  and  controlled 
37  (3.0%)  of  1,221  commercial 
television  stations  in  the  United 
States.'}  According  to  the  U.S.  Bureau  of 
the  Census,  in  1987  women  owned  and 
controUed  27  (1.9%)  of  1,342 
commercial  and  non-commercial 
television  stations  in  the  United 
States.'^ 


••roc  Mews  Reieese  No.  64958.  Sept  6. 199S. 
^Census  for  Communications'  establishments  are 
porfonned  every  five  years  ending  irvith  a  "2"  or 
"7".  See  Economics  and  Statistics  Administration. 
Bureeu  of  Census.  U.S.  Department  of  Gommeice, 
$upra  note  4,  UI. 

''■  The  amount  of  SlO  million  vras  used  to 
estimate  the  number  of  small  business 
establishments  because  the  relevant  Census 
cate^ries  stopped  at  $9,999,999  and  began  at 
$10,000,000  No  category  for  $10.5  million  existed. 
Thus,  the  number  is  as  accurate  as  it  is  possible  to 
calculate  with  the  available  information. 

'"  We  uae  the  77  pen»nt  figure  of  TV  stations 
opentii^  at  less  than  $10  million  for  1992  and 
q>ply  it  to  the  1996  total  of  1550  TV  stations  to 
arrive  at  1,194  stations  categorized  as  small 
busineeses. 

"  Minority  Commerdat  Broadcast  Owitenhip  in 
the  United  States.  US.  Depl  of  Commerce.  Netional 
Telecommunications  and  Informstion 
Administration.  The  Minority  Telecommunicatioo* 
Development  Program  ("MTDP")  (April  1996). 
MTDP  considers  minority  ownership  as  ownership 
of  more  than  50%  of  a  broadcast  corporation's 
stock,  voting  control  in  a  broadcast  partnership,  or 
ownership  of  a  broadcasting  property  as  an 
tndiridual  proprietor.  Id.  The  minority  groups 
included  in  th^  report  are  Black,  Hispanic.  Asian, 
•nd  Native  American. 

''*  See  CommenU  of  American  Woman  in  Radio 
and  Television,  Inc.  in  MM  Docket  No.  94-149  and 
MM  Docket  Na  91-140,  at  4  n.4  (filed  May  17. 
1995).  citing  1967  Economic  Censuses,  Women- 
Owned  Business.  WB87-1.  U.S.  Dept  of  Commerce, 
Bureau  of  the  Census.  August  1990  (baaed  on  19S7 
Geiuus).  After  the  1987  Census  report,  the  Census 
Bureau  did  not  provide  data  by  particular 
communications  services  (four-digit  Standard 
Industrial  ClMsificalion  (SIC)  Code),  but  rather  by 
the  genaral  two-digit  SIC  Code  for  communications 
(MS).  Consequently,  since  1987,  the  U.S.  Census 
Bureau  hM  not  updated  data  on  ownenhip  of 
broadcast  {adlities  by  women,  nor  does  the  FCG 
collect  such  data.  However,  we  sought  comment  on 
whether  the  Annual  Ownership  Report  Form  323 
should  be  amended  to  include  information  on  the 
gender  and  race  of  broadcast  license  owners. 
Policies  and  Rules  Regarding  Ktinority  and  Female 
Ownership  of  Mass  Media  Facilities.  Notice  of 
Proposed  Rulemakii^  10  FCX:  Red  278S.  2797 
(1W5). 


50.  It  should  also  be  noted  that  the 
foregoing  estimates  do  not  distinguish 
between  network-affiliated  ^'  stations 
and  independent  stations.  As  of  April. 
1996,  the  BIA  Publications,  Inc.  Master 
Access  Television  An^yzer  Database 
indicates  that  about  73  percent  of  all 
commercial  television  stations  were 
affiliated  with  the  ABC,  CBS,  NBC,  Fox, 
UPN,  or  WB  natworiu.  Moreover,  seven 
peicent  of  ^oee  effiliatas  have 
secondary  affiliations.''* 

51.  There  are  currentfy  4926  TV 
translators,  and  1,921  LPTV  stations 
which  may  be  affacted  by  the  new  rules, 
if  they  decide  to  convert  to  digital 
television.^  The  FCC  does  not  collect 
finnrtrial  information  of  any  broadcast 
facility  and  the  Department  of 
Commerce  does  not  collect  financial 
information  on  these  broadcast 
facilities.  We  will  assume  for  present 
purposes,  however,  that  most,  if  not  all, 
LPTV  stations  and  translator  stations, 
could  be  classified  as  small  businesses, 
if  considered  by  themselves.  We  also 
recognize  that  most,  if  not  virtually  all 
translators  are  owned  by  a  parent  station 
which  is  a  full-service  station.  Thus, 
translator  stations  generally  c»n  be 
considered  affiliates,  as  that  term  is 
defined  in  the  SBA  regulations,  with 
full-service  stations.  Given  this 
situation,  these  stations  would  likety 
have  annual  reveuues  that  exceed  the 
SBA  mflTfimum  to  be  designated  as 
small  businesses. 

52.  Alternative  Classification  of  Small 
Television  Stations.  An  alternative  way 
to  classify  small  television  staticms  is  by 
the  number  of  employees.  The 
Commission  currentiy  applies  a 
standard  based  on  the  niunber  of 
employees  in  administering  its  Equal 
Employment  Opportunity  ("EEO")  rule 
for  broadcasting.^*  Thus,  radio  or 


television  stations  with  fewer  than  five 
full-time  employees  are  exempted  from 
certain  EEO  reporting  and 
recordkeeping  requirements.^  We 
estimate  that  the  total  niunber  of 
commercial  television  stations  with  4  or 
fewer  employees  is  132  and  that  the 
total  number  of  noncommercial 
educational  television  stations  with  4  or 
fewer  employees  is  136.*° 

53.  Other  Industry  Groups.  Television 
Equipment  Manufacturers:  The 
Conunisuon  has  not  developed  a 
definition  of  small  entities  appUcable  to 
manufacturers  of  television  equipment 
Therefore,  we  will  utilize  the  SBA 
definition  of  manufacturers  of  Radio 
and  Television  Broadcasting  and 
Communications  Equipment*' 
According  to  the  SBA's  regulations,  a 
TV  equipment  manufacturer  must  have 
750  or  fewer  employees  in  order  to 
qualify  as  a  small  business  concern. *2 
Census  Bureau  data  indicates  that  there 
are  858  U.S.  firms  that  manufacture 
radio  and  television  broadcasting  and 
conununications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  vrould  be  claasified  as 
small  entities.*^  The  Census  Biu«au 
category  is  very  broad,  and  specific 
figures  are  not  available  as  to  how  many 
of  these  firms  are  exclusive 
manufacttuers  of  television  equipment 
or  how  many  are  independentiy  owned 
and  operated.  We  conclude  that  there 
are  approximately  778  small 


"  Ui  this  context,  "affiliation"  refers  to  any  local 
broadcast  television  station  that  has  a  contractual 
arrangement  with  a  programming  network  to  carry 
the  network's  signal.  This  definition  of  affiliated 
station  includes  both  stations  owned  and  operated 
by  a  network  and  statioiu  owned  by  other  entities. 

^Secondary  affiliations  are  secondary  to  the 
primary  affiliation  of  the  station  and  ganerally 
afford  the  «fBli»»i»  additional  choice  of 

|ig,yiniiiiffig 

"  FCC  News  Release.  Broadcast  Statioo  Totals  •• 
of  August  31. 1996. 

■"  The  Commission's  definition  of  a  small    

broadcast  station  for  puipoeea  of  applying  its  EBO 
rule  was  adopted  prior  to  the  requiraoieat  of 
^>proval  by  the  Small  Business  Administration 
pursuant  to  Section  3(a)  of  the  Small  Business  Act. 
15  U.S.C  §  632(a),  as  amended  by  Section  222  of 
lbs  Small  Businaaa  Credit  and  Business 
Opportunity  Enhancsmeirt  Act  of  1902.  Pub.  L  No. 
102-366.  §222(bXl),  106  Stat.  999  (1992).  as  fiuther 
mHM«lnri  by  the  Small  Business  Administration 
Raauthorization  and  Amendments  Act  of  1994,  Pub. 
L.  No.  103-403.  $301.  lOe  Stat  4187  (1994). 
However,  this  definition  was  adopted  after  public 
notice  and  an  oftportunity  for  rommeni  See  Alport 


and  Oder  in  Docket  No.  18244,  23  POC  2d  430 
(tSTO). 

"See.  e.g..  47  CF.R.  73.3612  (Requirement  to  file 
annual  employment  reports  on  Form  395-B  applies 
to  licensees  with  five  or  more  full-time  employees): 
First  Report  and  Order  in  Docket  No.  21474  (In  the 
Matter  of  Amendment  of  Broadcast  Equal 
Employment  Opportunity  Rules  and  FXX  Form 
385),  70  FCG  2d  1466  (1979).  The  Commission  U 
currently  considering  how  to  decrease  the 
administrative  burdens  imposed  by  the  EBO  rule  on 
small  stations  while  maintaining  the  efiectiveneas 
of  our  broadcast  EEO  enforcement.  Order  and 
Notice  of  Proposed  Ruie  Making  in  MM  Docket  No. 
96-16  (In  the  Matter  of  Streamlining  Broadcast  EEO 
Rule  and  Policies.  Vacating  the  EEO  Forfeiture 
Policy  Statement  and  Amending  Section  1 .80  of  the 
Commission's  Rules  to  Include  EEO  Forfeitiire 
GttideUnes).  11  FOG  Red  5154(1996)  One  option 
imdar  coiuideiation  is  whether  to  define  a  small 
station  for  purposes  of  ^fording  such  relief  ss  one 
with  ten  or  fewer  full-time  employees.  Id.  at  1 21. 

■"We  base  this  estimate  on  s  compilation  of  1905 
Broadcast  Station  Annual  Employment  Reports 
(FCC  Form  395-B).  performed  by  staff  of  the  Equal 
Opportunity  Employment  Brandt.  Maas  Media 
Bureau,  FOC. 

*>  This  category  excludes  aatabUahmants 
primarily  engagod  in  the  manufacturing  of 
household  audio  and  visual  equipment  which  is 
catagorizad  as  SIC  3651  See  infra  for  SIC  3651  data. 

"13  CSA.  121.201.  (SIC)  Code  3663. 

■1U.S.  DeptofCaaunerce.  1992Cenmtsof 
Transportation.  Communications  artd  Utilities, 
Table  ID  (issued  May  1995).  SIC  catagory  3eS3. 
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manu&cturers  of  radio  and  television 
equipment. 

54.  Household/Consumer  Television 
Equipment:  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  manufacturers  of 
television  equipment  used  by 
consimiers,  as  compared  to  industrial 
use  by  television  licensees  and  related 
businesses.  Therefore,  we  will  utilize 
the  SBA  definition  applicable  to 
manufacturers  of  Household  Audio  and 
Visual  Equipment.  According  to  the 
SBA's  regulations,  a  household  audio 
and  visual  equipment  manufacturer 
must  have  750  or  fewer  employees  in 
order  to  qualify  as  a  small  business 
concern.**  Census  Bureau  data  indicates 
that  there  are  410  U.S.  firms  that 
manufacture  radio  and  television 
broadcasting  and  communications 
equipment,  and  that  386  of  these  firms 
have  fewOT  than  500  employees  and 
would  l>e  classified  as  small  entities.^ 
The  remaining  24  firms  have  500  or 
more  employees;  however,  we  are 
unable  to  determine  how  many  of  those 
have  fewer  than  750  employees  and 
therefore,  also  qualify  as  small  entities 
under  the  SBA  definition.  Furthermore, 
the  Census  Bureau  category  is  very 
broad,  and  specific  figures  are  not 
available  as  to  how  many  of  these  firms 
are  exclusive  manufacturers  of 
television  equipment  for  consumers  or 
how  many  are  independently  owned 
and  operated.  We  conclude  that  there 
are  approximately  386  small 
manufacturers  of  television  equipment 
for  consumer/household  use. 

55.  Computer  Manufacturers:  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
computer  manufacturers.  Therefore,  we 
will  utilize  the  SBA  definition. 
According  to  SBA  regulations,  a 
computer  manufacturer  must  have  1,000 
or  fewer  employees  in  order  to  qualify 
as  a  small  entity.**  Census  Bureau  data 
indicates  that  there  are  716  firms  that 
manufacture  electronic  computers  and 
of  those,  659  have  fewer  than  500 
employees  and  qualify  as  small 
entities.*'  The  remaining  57  firms  have 
500  or  more  employees;  however,  we 
are  unable  to  determine  how  many  of 
those  have  fewer  than  1.000  employees 
and  therefore  also  quafify  as  small 


•*13CFJl.  121.201.  (SIC)  Code  3651 

"U.S.  Small  Business  Administration  1995 
Ecoaomic  Census  Industry  and  Enterprise  Report. 
Table  3,  SIC  Code  3651  (Bureau  of  the  Census  data 
adapted  by  the  Office  of  Advocacy  of  the  U.S.  Small 
Businaas  Administratioa). 

"13  CFR  121.201.  (SIC)  Code  3571. 

"U.S.  Small  Business  Administration  1995 
Economic  Census  Industry  and  Enterprise  Report. 
Table  3,  SIC  Code  3571.  (Bureau  of  the  Census  daU 
adapted  by  the  Office  of  Advocacy  of  the  U.S.  Small 
Businaaa  Admioistratioo). 


entities  under  the  SBA  definition.  We 
conclude  that  there  are  approximately 
659  small  computer  manufacturers. 

IV.  Projected  Compliance  Requirements 
of  the  Rule 

56.  The  Fourth  Report  and  Order 
adopts  a  rule  incorporating  by  reference 
the  digital  television  broadcast  standard 
("Standard")  recommended  to  the 
Commission  by  its  Advisory  Committee 
on  Advanced  Television  Service 
("ACATS").  with  the  exception  of  the 
video  formats.  The  Fourth  Report  and 
Order  imposes  no  new  reporting  or 
recordkeeping  requirements. 

V.  Significant  Alternatives  Considered 
Minimizing  the  Economic  Impact  on 
Small  Entities  and  Consistent  With  the 
Stated  Objectives 

57.  The  Fourth  Report  and  Order 
adopts  a  rule  that  requires  transmission 
of  DTV  signals  to  comply  with  the 
Standard  adopted  except  for  the  video 
format  layer  and  incorporates  that 
Standard,  except  for  the  video  format 
layer,  into  the  Commission's  rules.  We 
believe  that  adopting  a  standard  is 
essential  to  the  goal  of  universal 
television  service  and  to  facilitating  the 
conversion  to  digital  television  service. 
Not  requiring  the  use  of  the  video 
format  layer  advances  the  goals  of 
minimizing  regulation  and  facilitating 
technological  innovation.  The 
alternatives  considered,  including 
authorizing  use  of  the  Standard  and 
prohibiting  interference  to  its  users,  and 
adopting  the  Standard  for  allocation  and 
assigrunent  purposes  only,  received  no 
express  support  in  the  Comments. 
Moreover,  careful  evaluation  of  these 
alternatives  showed  that  each  failed  to 
advance  one  or  more  of  the  important 
goals  of  this  proceeding.  The 
Commission  determined  that  not 
mandating  video  formats  sufficiently 
addressed  its  concerns  with  stifling 
innovation  so  that  neither  a  sunset  of 
the  Standard  nor  formal  periodic  review 
of  the  Standard  would  be  required. 
Instead,  it  indicated  that  its  scheduled 
reviews  of  the  progress  of  DTV 
Implementation  would  be  sufficient  to 
keep  the  Commission  abreast  of 
technological  developments  and 
marketplace  conditions.  No  additional 
action  is  taken  on  the  issues  of  licensing 
of  patents  for  DTV  technology  or 
provision  for  closed  captioning 
information  to  be  carried  by  DTV 
stations  using  the  standard  adopted. 

58.  Pursuant  to  the  RFA.  5  U.S.C. 
§  603(c),  we  have  considered  whether 
there  is  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities.  The  action  taken  does  not 
impose  additional  burdens  on  small 


entities.  The  Fourth  Report  and  Order  in 
itself  does  not  mandate  a  conversion  to 
digital  television,  only  requiring  that 
digital  television  signals  that  are 
transmitted  conform  to  certain 
standards.  The  details  of  requiring  the 
conversion  will  be  taken  up  in  a  hiture 
Report  and  Order,  which  will  consider 
alternatives  to  minimize  the  economic 
impact  of  that  conversion  on  small 
entities. 

VI.  Report  to  Congress 

59.  The  Commission  shall  send  a  copy 
of  this  Final  Regulatory  Flexibility 
Analysis  along  with  this  Fourth  Report 
and  Order  in  a  report  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  codified  at  5  U.S.C.  §  801(a)(1)(A). 
A  copy  of  this  FRF  A  will  also  be 
published  in  the  Federal  Register. 

Paperwork  Reduction  Act.  60.  No 
impact. 

Contract  With  America  Advancement 
Act.  61.  Major  rule. 

Ordering  Clauses.  62.  Accordingly,  it 
is  ordered  that,  pursuant  to  Sections  4(i) 
&  (j)  and  303(r)  of  the  Communications 
Act  of  1934  as  amended,  47  U.S.C. 
§§  154(i),  (j)  303(r).  Part  73  of  the 
Commission's  Rules  is  amended  as  set 
forth  in  "Rule  Changes,"  below. 

63.  It  is  further  ordered  that,  pursuant 
to  the  Contract  with  America 
Advancement  Act  of  1996.  the  rule 
amendments  set  forth  in  "Rule 
Changes"  shall  be  effective  [either  60 
days  after  publication  in  the  Federal 
Register  or  after  the  receipt  by  Congress 
and  the  General  Accounting  Office  of  a 
report]  in  compUance  with  the  Contract 
with  America  Advancement  Act  of 
1996.  Pub.  L.  No.  104-121.  whichever  is 
later. 

64.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Fourth  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  Section  603(a)  of  the 
Regulatory  Flexibility  Act.  Pub.  L.  No. 
96-354.  94  Stat.  1164.  5  U.S.C.  §601  et. 
seq. 

List  of  Snbiects  in  47  CFR  Part  73 

Radio  broadcast  services. 

Federal  Conununications  Commission. 
William  F.  Caton. 

Acting  Secretary. 

Rule  Changes 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Anthority:  Sees.  303, 48  Stat,  as  amended, 
1082;  47  U.S.C  154,  as  amended. 

2.  Section  73.682  is  amended  by 
adding  paragraph  (d)  as  follows: 

173.882    TV  transmteskNt  standards. 

(d)  Digital  broadcast  television 
transmission  standard.  Transmission  of 
digital  broadcast  television  (DTV) 
si^ials  shall  comply  with  the  standards 
for  such  transmissions  set  forth  in 
Advanced  Television  Systems 
Committee  (ATSC)  Doc.  A/52  ("ATSC 
Standard  Digital  Audio  Compression 
(AC-3).  20  Dec  95")  and  ATSC  Doc  A/ 
53  ("ATSC  Digital  Television  Standard. 
16  Sep  95").  except  for  Section  5.1.2 
("Compression  format  constraints")  of 
Aimex  A  ("Video  Systems 
Characteristics")  and  the  phrase  "see 
Table  3"  in  Section  5.1.1  Table  2  and 
Section  5.1.2  Table  4.  Although  not 
incorporated  herein  by  reference, 
licensees  may  also  consult  ATSC  Doc. 
A/54  ("Guide  to  the  Use  of  the  ATSC 
Digital  Television  Standard,  4  Oct  95") 
for  guidance.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  inspected  at  the  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC  20554  or  at 
the  Office  of  the  Federal  Register,  800  N. 
Capitol  Street.  NW.,  Washington,  DC. 
Copies  of  ATSC  A/52.  A/53,  and  A/54 
can  be  obtained  from  the  Commission's 
contract  copier  or  from  the  Advanced 
Television  Systems  Committee.  1750  K 
Street.  NW..  Suite  800.  Washington.  DC 
20006.  They  are  also  available  in  their 
entirety  on  the  Internet  at  http:// 
www.atsc.org. 

[PR  Doc.  97-7368  FUed  3-24-97;  8:45  ami 
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47  CFR  Part  101 

[ET  Docket  No.  96-183;  PP  Dodut  No.  93- 
253;  FCC  96-488] 

37.0-38.6  GHz  and  38.6-40.0  GHz 
Bands  and  Impiententatlon  of  Section 
309(1)  of  tha  Communications  Act— 
Compatitive  Bidding 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule;  petition  for 

reconsideration. 


processing  beeze  on  amendments  of 
right  filed  on  applications  in  the  38.6- 
40.0  GHz  band  ("the  39  GHz  band") 
before  December  15, 1995.'  By  this 
action,  all  applications  that  were 
amended  to  resolve  mutual  exclusivity 
before  this  date  will  be  processed, 
provided  that  the  original  applications 
had  completed  their  60-day  public 
notice  period  as  of  Noveml)er  13, 1995. 
In  addition,  the  Commission  clarifies 
that  applications  to  modify  existing  39 
GHz  licenses  and  amendments  thereto 
will  be  processed  regardless  of  when 
filed,  provided  they  neither  enlarge  the 
service  area  nor  change  the  assigned 
fi«quency  blocks  (except  to  delete 
them).  In  all  other  respects,  previous 
decisions  regarding  the  filing  and 
processing  of  39  GHz  applications  and 
amendments  are  unaffected  by  ttiis 
Memorandum  Opinion  and  Order. 
EFFECTIVE  DATE:  January  17, 1997. 
FOR  FURTHER  VIFORMATION  CONTACT: 
Susan  Magnotti,  Private  Wireless 
Division,  (202)  416-0871. 
8UPPt.aiENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  FCC 
96-486,  adopted  December  20, 1996  and 
released  January  17,  1997.  The  complete 
text  of  this  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW.. 
Washington.  DC  20554.  and  may  be 
purchased  bom  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800.  2100  M  Street, 
NW..  Washirqgton,  DC  20037. 

Summary  of  Order 

1.  By  this  action,  the  Commission 
resolves  and  provides  clarification  on 
the  treatment  it  will  afibrd  pending 
applications  in  the  38.6-40.0  GHz  band 
("the  39  GHz  band").  The  39  GHz  band 
is  used  to  support  fixed  point-to-point 
microwave  communications. 

2.  On  September  9, 1994,  the  Point-to- 
Point  Microwave  Section  of  the 
Telecommunications  Industry 
Association  ("TIA")  filed  a  Petition  for 
Rule  Making  concerning  use  of  the  39 
GHz  band  and  the  37.0-38.6  GHz  ("37 
GHz")  band,  for  which  there  are 
currenUy  no  licensing  or  service  rules. 
On  November  13, 1995,  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
issued  a  Freeze  Order.  61  FR  8062 
(March  1, 1996)  announcing  that  the 
Commission  would  no  longer  accept  for 
filing  applications  for  new  39  GHz 
licenses  in  the  Common  Carrier  or 
Operational  Fixed  Point-to-Point 


/Ml 


Upon  reconsideration,  the 
Commission  has  decided  to  lift  the 


I  S«e  47  cm  101.29  (addrassing  aiii«ndi]i«its  of 
right). 


Microwave  Radio  Services,  pending 
Commission  action  on  TIA's  Petition. 

3.  Thereafter,  on  December  15, 1995, 
the  Commission  issued  an  NPRM  and 
Order,  61  FR  2452  (January  26. 1996) 
which  expanded  upon  the  November 
13. 1995  Freeze  Order,  primarily  by 
distinguishing  between  those  pending 
39  GHz  applications  that  would  be 
processed  and  those  that  would  be  held 
in  abeyance  pending  the  outcome  of  the 
rulemaking  proceeding.  As  a  result  of 
the  above  Commission  actions,  several 
parties  filed  petitions  for 
reconsideration  of  that  portion  of  the 
Commission's  December  15,  1995  NPRM 
and  Order  which  imposed  an  interim 
processing  freeze  on  certain  39  GHz 
band  license  applications  and 
amendments.  An  Emergency  Request  for 
Stay  of  the  freeze  was  also  filed.  In  this 
Memorandum  Opinion  and  Order,  the 
Commission  grants  these  petitions  in 
part  and  denies  them  in  part.  In  light  of 
the  Commission's  decision  regarding  the 
petitions  for  reconsideration,  the 
Emergency  Request  for  Stay  is  moot 

4.  ■file  NPFtM  and  Order  provided  that 
pending  applications  would  be 
processed  if  (1)  they  were  not  mutually 
exclusive  with  other  applications  at  the 
time  of  the  Bureau's  November  13,  1995 
Freeze  Order,  and  (2)  the  60-day  period 
for  filing  mutually  exclusive 
applications  had  expired  prior  to 
November  13,  1995.  The  NPRM  and 
Order  further  provided  that  those 
applications  that  were  mutually 
exclusive  with  others  as  of  November 
13. 1995.  or  within  the  60-day  period  for 
filing  competing  applications  on  or  after 
November  13, 1995,  would  be  held  in 
abeyance.  Amendments  to  these  frozen 
applications  received  on  or  after 
November  13,  1995,  would  also  be  held 
in  abeyance.  Moreover,  applications  for 
modification  of  existing  39  GHz  licenses 
filed  on  or  after  November  13,  1995. 
would  be  held  in  abeyance,  as  well  as 
amendments  to  these  modification 
applications  filed  on  or  after  November 
13,  1995.  Finally,  no  new  applications 
to  modify  existing  licenses,  or 
amendments  to  pending  modification 
applications,  would  be  accepted  for 
filhig  on  or  after  December  15, 1995. 
The  foregoing  restrictions  on 
modification  applications  and 
amendments  thereto  were  not  intended 
to  apply  if  the  requested  action  would 
neitiier  enlarge  the  service  area  nor 
change  frequency  blocks  (except  to 
delete  them). 

5.  This  Memorandum  Opinion  and 
Order  gives  some  of  the  relief  requested 
by  petitionere  by  lifting  the  processing 
fireeze  on  amendments  of  right  filed 
before  December  15. 1995.  Thus,  all 
applications  that  were  amended  to 
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resolve  mutual  exclusivity  before 
December  15,  1995,  will  be  processed, 
provided  the  applications  had 
completed  the  60-day  public  notice 
period  on  or  before  November  13,  1995. 
Another  main  point  of  the  decision  is 
that  the  Commission  will  process  those 
amendments  of  right  filed  on  or  after 
November  13,  1995,  but  before 
December  15,  1995.  Further,  it  will 
continue  to  hold  in  abeyance  ail 
pending  mutually  exclusive 
applications,  unless  the  mutual 
exclusivity  was  resolved  by  an 
amendment  of  right  filed  before 
December  15,  1995.  In  addition,  the 
Memorandum  Opinion  and  Order  states 
that  applications  to  modify  existing  39 
GHz  licenses  and  amendments  thereto 
would  be  processed  regardless  of  when 
filed,  provided  they  neither  enlarge  the 
service  ares  nor  change  the  assigned 
frequency  blocks  (except  to  delete 
them).  These  applications  and 
amendments  will  be  processed  and 
granted,  if  otherwise  in  compliance  with 
the  Commission's  Rules. 

Ordering  Qauaes 

6.  Accordingly,  it  is  hereby  ordered 
that  the  Petition  for  Reconsideration 
submitted  by  Coounco,  LLC., 
PLAINCOM,  INC.,  and  Sintra  Capital 
Corporation,  and  the  Petition  for  Partial 
Reconsideration  filed  by  DCT 
Communications,  Inc.,  are  hereby 
granted  in  part  and  denied  in  part. 

7.  It  is  further  ordered  that  the 
Emergency  Petition  for  Stay  filed  by 
Commco,  LLC,  PLAINCOM,  INC.,  and 
Sintra  Capital  Corporation  is  hereby 
dismissed  as  moot 

8.  This  action  is  taken  pursuant  to  the 
authority  found  in  Sections  4  (i)  and  303 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154  (i)  and  303,  and 
Section  0.131  of  the  Commission's 
Rules.  47  CFR  0.131.  For  further 
information,  contact  Susan  Magnotti, 
Private  Wireless  Division,  (202)  418- 
0871. 

FadHal  Commtmicatioas  Commission. 

Acting  Secretary. 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1803, 1805. 1812, 1815, 
1835.  1842,  1843,  1844,  1846,  1847, 
1848, 1849. 1850. 1851.  and  1852 

Rewrite  of  ttM  NASA  FAR  Supplement 
(NFS) 

AGENCY:  Office  of  Procurement.  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 

summary:  Parts  1842  through  1851, 
except  1845,  and  clauses  affected  by 
these  parts  are  revised  in  their  entirety. 
Part  1815,  Contracting  by  Negotiation,  is 
revised  by  relocating  the  existing 
coverage  on  source  selection  evaluation 
plans  from  1815.612-70(g)  to  a  new 
separately  titled  section  1815.605-71, 
and  by  establishing  a  new  section 
1815.612,  Formal  source  selection.  The 
revision  to  part  1842  also  incorporates 
the  changes  published  as  a  proposed 
rule  (61  FR  55264-55266,  October  25, 
1996).  No  public  comments  were 
received  in  response  to  the  proposed 
rule,  and  the  proposed  changes  are 
adopted  as  final  except  for  the  deletion 
of  extraneous  paragraph  1842.7201(d). 
Also  included  in  this  final  rule  are 
editorial  changes  to  1803  and  1815;  a 
revision  to  1805.402  lo  reflect  the 
prohibition  in  FAR  15.1005(f)  on 
preaward  disclosure  of  the  identify  of 
offarors;  a  change  to  1812  to  authorize 
use  of  an  NFS  contract  clause  in 
commercial  acquisitions;  and  the 
adoption  as  final  rule  the  proposed 
changes  to  1852.223-70  and  1852.247- 
73  described  in  the  pro{>osed  rule  to 
eliminate  non-statutory  contractor 
certification  requirements  (61  FR 
66643-66646). 

^FECnVE  DATE:  March  25,  1997. 
F0«  FURTHER  MFORMATKM  CONTACT: 
Tom  OToole,  (202)  358-0478. 

SUPPt-BKNTARY  MFORMATKM: 

Background 

The  National  Performance  Review 
urged  agencies  to  streamline  and  clarify 
their  regulations.  The  NFS  rewrite 
initiative  was  established  to  pursue 
these  goals  by  conducting  a  section  by 
section  review  of  the  NFS  to  verify  its 
«xuncy,  relevancy,  and  validity.  The 
NFS  will  be  rewritten  in  blocks  of  parts. 
Upon  completion  of  all  parts,  the  NFS 
will  be  reissued  in  a  new  edition. 

Impmct 

NASA  certifias  that  this  regulation 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 


U.S.C.  602  et  seq.).  This  rule  does  not 
impose  any  reporting  or  record  keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  48  CFR  Parts  1803. 
1805, 1812,  1815.  1835,  1842.  1843, 
1844.  1846.  1847.  1848. 1849.  1850, 
1851.  and  1852 

Government  procurement. 
Tom  Lnedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  Parts  1803,  1805, 
1812, 1815, 1835, 1842, 1843, 1844, 
1846, 1847, 1848,  1849,  1850,  1851,  and 
1852  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
1803, 1805, 1812, 1815, 1835, 1842. 
1843, 1844, 1846, 1847,  1849,  1850, 
1851,  and  1852  continues  to  read  as 
follows: 

Authority:  U.S.C.  2473(c)(1). 

PART  1803— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

1803.101-1    [AnMndwq 

2.  The  first  sentence  in  section 
1803.101-1  is  revised  to  read  as  follows: 

1803.101-1    Qenerai. 

The  statutory  prohibitions  and  their 
application  to  NASA  personnel  are 
discussed  in  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch,  5  CFR  part  2635,  and  the 
Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the  National 
Aeronautics  and  Space  Administration, 
5  CFR  part  6901.*   *   • 

1803.101-2    [Amendwq 

3.  In  section  1803.101-2.  the  phrase 
"(See  Standards  of  Conduct  for  NASA 
Employees,  NHB  1900.1.)"  is  removed. 

1803.104-6    [Amendad] 

4.  In  paragraph  (d)(1)(A)  of  section 
1803.104-5,  the  phrase  "under 
1870.303,  App.  I."  is  revised  to  read 
"(see  1815.612-70)". 

PART  1805— PUBLICIZING  CONTRACT 
ACTIONS 

1806.402    [Amandad] 

5.  Section  1805.402  is  revised  to  read 
as  follows: 

1806.402    Qanaral  public  (NASA 
paragraphs  (1)  and  (2)) 

(1)  Unless  the  head  of  the  contracting 
activity  determines  that  disclosure 
would  be  prejudicial  to  the  interests  of 
NASA,  the  following  information  on 
NASA  acquisitions  may  be  released: 

(i)  The  names  of  firms  invited  to 
submit  offers,  and 


(iii)  The  names  of  fiirms  that  attended 
any  pre-bid  or  pre-proposal  conferences. 

(2)  Other  requests  for  information 
under  the  Freedom  of  Information  Act 
shall  be  processed  in  accordance  with 
FAR  24.2  and  1824.2. 

PART  1812— ACQUISmON  OF 
COMMERCIAL  ITEMS 

1812.301    [Amandad] 

6.  In  section  1812.301,  a  new 
paragraph  (f)(i)U)  is  added  to  read  as 
follows: 

1812.301    Solicitation  pwwdalona  and 
iforthaacqutsWonof 
I  nsma.  (NASA  Suppiamam 

m 

(fMi)*   •   • 

0)  1852.246-72,  Material  Inspection 

and  Receiving  Report.  •  •  • 

PART  1815-CONTRACTINQ  BY 
NEGOTMTION 

1tl5J06-71    [AddadI 

7.  Section  1815.605-71  is  added  to 
read  as  follows: 

iaiS.i06-7l    Source 


(a)  A  source  selection  evaluation  plan 
shall  be  prepared  for  each  source 
selection.  The  plan  shall  include,  as  a 
iTninimiinn  the  general  and  specific 
evaluation  guidelines  (and  special 
standards  of  responsibility,  where 
applicable)  established  to  assess  each 
offeror's  proposal  against  the  RFP 
evakuttion  foctors,  sub&K:tor8,  and 
elements.  The  evaluation  guidelines  are 
designed  to  focus  the  evaluators' 
assessment.  They  are  not  weighted  and 
are  not  listed  in  the  RFP.  However,  the 
substance  of  the  guidelines  may  be 
included  in  a  narrative  description  of 
the  subfactors  and  elements.  In 
addition,  the  plan  includes  the  system 
used  in  conducting  the  evaluation  (and 
scoring,  if  applicable)  of  each  offeror's 
proposal. 

(b)  The  source  selection  evaluation 
plan  shall  be  approved  by  the  source 
selection  authority  or  other  personnel 
designated  in  accordance  with 
installation  procedures  before  the 
formal  RFP  is  issued. 

(c)  For  formal  source  selections,  see 
1815.612(c). 

1815.612    [Added] 

8.  Section  1815.612  is  added  to  read 
as  follows: 

1815.612    Formal  source  aaiacMon.  (NASA 
aupplamants  paragraph  (c)) 

(c)  The  requirement  for  a  source 
selection  evaluation  plan  may  be 
satisfied  by  incorporating  the 
information  required  by  1815.605-71 


into  the  source  selection  plan.  The 
consolidated  plan  shall  be  approved  by 
the  source  selection  authority. 

1815.612-70    [Amended] 

9.  In  section  1815.612-70.  the 
designated  paragraph  (g)  is  removed, 
and  the  designated  paragraphs  (h) 
through  (k)  are  redesignated  as 
paragraphs  (g)  though  (j). 

PART  1835— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

1836.016-78   [Amandad! 

10.  In  paragraph  (b)(2)  of  section 
1835.016-70,  the  citation  "1815.201"  is 
revised  to  read  "1805.201". 

11.  Part  1842  is  revised  to  read  as 
follows: 

PART  ia42-CONTRACT 
ADMINISTRATION 

subpart  1S42.1    imaragency  CoMrad 
AdmlnistralioB  and  AudH  Sarvloee 

1542.101  Policy. 

1842.102  Procedures. 

1842.102-70    Review  of  administntkmuid 

audit  services. 
1842.170    Assignment  of  NASA  penonnel  al 

contractor  plants. 


Subpart  1642.14— Tramc  and 


1842.1405    Discrepancies  incident  to 
diipment  of  supplies. 

Subpart  1842.70-Addllionai  NASA 
Contract  Ciauaas 

1642.7001  Observance  of  legal  holidays. 

1842.7002  Travel  ouUide  of  the  United 
SUtes. 

Subpart  1842.71— Submlaaion  of  Vouchsra 

1842.7101     Submission  of  vouchers. 

Subpart  1842.72-NASA  CoMrador 
Financial  Man  agemai 

1842.7201  General. 

1842.7202  Contract  clause. 


Adminisualion 

1842.202  Assignment  of  contract 
administratioa. 

1842.203  Retention  of  contract 
administzation. 

1842.270  Contracting  officer  technical 
reprsaentBtive  (COTR)  delegatioos. 

1842.271  NASA  clause. 


Postaward  conferences. 


Subpart 

1842.503 

Subpart  1842.7— totdiraolCost  I 

1842.705    Final  indirect  cost  rates. 
1842.705-1     Contracting  officer 

determination  procedure. 
1842.708    Quick-closaout  procedure. 
1842.708-70    NASA  quick-doaeout 

procedure. 

SiApart  1842.8— OisaHowanca  of  Coats 

1842.803    Disallowing  costs  after 
incurrenoe. 

Subpart  1842.12— Novation  and  Changa-of- 


1842.1203    Processing  agreemenU. 
1842.1203-70    ODD  processing  of  novation 

and  change-of-name  agreements  on 

behalf  of  NASA 

Subpart  l842.l»-Suapanaion  of  Worii. 
Slop-WorfcOrdara,  and  QowammaiN  Delay 
of  Work 
1842.1305    Contract  clauses. 


Tracking  and 


1842.7301    NASA  external  audit  foUow-np 
system. 
Aatksrily:  42  U.S.C  2473(cKl). 

Subpart  1842.1— imaragency  Comraet 


1842.101  Policy.  flASA  I 
pvagnpUM). 

(aKi)  The  Defense  Contract  Audit 
Agency  (DCAA)  has  been  designated  as 
the  DOD  agency  responsible  for  the 
performance  of  audit  functions  for 
NASA  contracts,  except  those  awrarded 
to  educational  institutions  for  which 
other  agencies  have  audit  cognizance 
under  OMB  Circular  No.  88,  those  with 
Canadian  contractors,  and  those  for 
which  NASA  will  perform  audits. 

(ii)  Cross-servicing  arrangements  are 
the  responsibility  of  the  Headquarters 
OfBce  of  External  Relations  (Code  ID). 
Contracting  officers  should  direct 
questions  to  the  Headquarters  Office  of 
Procurement  (Code  HS). 

1842.102  Procaduraa. 

1842.102-70    Raniaw  of  ailwiiiilalraBon  and 


(a)  NASA  installations  shall  assess 
their  delegations  to  DOD  semiaimually 
to  determine  changes  in  delegation 
patterns  that  could  (1)  result  in 
significant  changes  in  DOD  manpower 
requirements  or  (2)  have  other 
important  impacts  on  DOD  contract 
administration  activities.  Events  such  as 
major  program  cutbacks  or  expansions, 
changes  in  locations  of  major  programs, 
and  sizable  new  acquisitions  should  be 
considered  in  the  assessment. 

(b)  A  summary  of  significant  changes 
shall  be  submitted  to  the  Headquarters 
Office  of  Procurement  (Code  HK).  The 
summary  shall  include — 

(1)  A  description  of  the  change  in 
work  requirements  or  delegation 
pattern; 

(2)  The  estimated  duration  of  the 
impact; 


IMI 
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(3)  The  results  of  discussions  with 
afbcted  EXDD  contract  administration 
offices  including  agreement  and 
disagreements  on  the  predicted  impact 
on  OOD  Ln  terms  of  changes  in 
manpower  requirements  or  other  costs; 
and 

(4)  Any  other  significant  impact  on 
OOD  or  NASA  resources  or  contract 
performance  risk. 
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1M2.170 


of  NASA 


(a)(1)  NASA  personnel  normally  shall 
not  be  assigned  at  or  near  a  contractor's 
facility  to  perform  any  contract 
administration  functions  listed  in  FAR 
42.302(a).  Before  such  an  assignment  is 
made,  a  written  request  shall  be 
forwarded  to  the  cognixant  program 
dimctor  for  approval  writh  the 
concurrence  of  the  Associate 
Administrator  for  Procurement  (Code 
HS).  The  folloinring  supporting 
information  shall  be  frawarded  with  the 
request  to  make  the  assignment: 

(i)  A  statement  of  the  special 
ciicumstances  that  necessitate  the 

(ii)  The  contract  administration  saves 
to  be  performed. 

(iii)  A  summary  of  any  discussions 
held  with  the  cognizant  contract 
administration  organization. 

(iv)  A  staffing  plan  covering  three 
3reais  or  such  shorter  period  as  may  be 
approimate. 

(2)  The  provisions  of  this  paragraph 
(a)  do  not  apply  to  NASA  audit 
personnel  assigned  to  the  field 
installations,  to  NASA  technical 
posonnel  covered  by  1842.101  and 
paragraph  (b)  of  this  section,  unless  they 
are  performing  any  contract 
administration  functions  listed  in  FAR 
42.302(a),  or  to  posonnel  assigned  to 
contractors'  plants  on  NASA  or  other 
Federal  installations. 

(b)  NASA  may  assign  »nrtinifnl 
personnel  (such  as  quality  assurance, 
reliability,  or  engineering 
representatives)  to  contractors'  plants  or 
laboratories  to  provide  direct  liaison 
with  NASA  and  tarhniral  assistance 
and  guidance  to  the  contractor  and 
DOD.  The  duties  and  responsibilities  of 
these  technical  representatives  shall  be 
clearly  defined  anid  shall  not  conflict 
with,  duplicate,  or  overlap  with 
functions  delegated  to  DOD  personnel 
NASA  shall  advise  appropriate  DOD 
and  contractiv  organizations  of  the 
duties  and  responsibilities  of  NASA 
technical  personnel. 

(c)  When  a  NASA  resident  office, 
including  any  assigned  technical 
personnel,  and  a  IX)D  contract 
administration  office  are  performing 
contract  administration  functions  fw 


NASA  contracts  at  the  same  contractor's 
facility,  the  two  offices  shall  execute  a 
written  agreement  clearly  establishing 
the  relationship  between  the  two 
organizations  and  the  contractor.  The 
agreement  should  eliminate  duplication 
in  the  performance  of  contract 
administration  functions  and  minimize 
procedural  misunderstandings  between 
the  two  organizations.  Such  agreements 
shall  be  consistent  with  existing 
delegations  to  the  contract 
administration  offices  concerned  and 
shall  specify  the  relationship  of  NASA 
nonprocurement  resident  (>ersonnel  to 
their  IX3D  and  contractor  counterparts  if 
such  personnel  will  be  involved  in  any 
aspect  of  contract  administration. 

Subpart  1842.2-A8aignmant  of 
Comract  AdmMatraUon 

1842.2at    OaaHpmieiil  of  contract 
adnantaaaMon.  (NASA  auiiptaments 
paragr^ihep»)and(dN 

(b)  Withholding  normal  functions.  (1) 
The  following  functions  are  normally 
retained  by  the  contracting  office. 

(A)  Approval  of  the  final  voucher 
(FAR  42.302(aK7)). 

(B)  Countersigning  NASA  Form  456, 
Notice  of  Contract  Costs  Suspended 
and/or  Disapproved  (FAR  42.302(aK8)). 

(C)  Issuance  of  decisions  under  the 
disputes  clause  (FAR  42.302(aKlO)). 

(D)  Contract  payment  (FAR 
42.302(a)(13)). 

(E)  Execution  of  supplement 
agreements  involving  spare  parts  or 
other  items  selected  through 
provisioning  procedures.  However, 
delegation  of  the  negotiation  of 
supplemental  agreements  for  spare  parts 
and  other  items  and  forwarding  for 
approval  and  signature  of  the  NASA 
contracting  officer  is  permitted  (FAR 
42.302(aX22)). 

(F)  Executive  of  supplemental 
agreements  definitizing  change  orders 
(see  FAR  42.302(bKl)). 

(G)  Issuing  termination  notices  and 
executing  supplemental  agreements  for 
settiement  of  termination  for  default  or 
for  convenience  of  the  Government 
However,  delegation  of  the  negotiation 
of  termination  settlements  and 
forwarding  for  approval  and  signature  of 
the  NASA  contracting  officer  is 
permitted  using  NASA  Form  1432  (FAR 
42.302(a)(23)). 

(H)  Consent  to  placement  of 
subcontracts  under  FAR  42.302(aX51). 
(See  1844.202-l(a)). 

(d)  Transmittal  and  documentation.  In 
addition  to  the  iiutructions  at  FAR 
42.202(d)  (1)  through  (4).  contracting 
officers  shall — 

(i)  Send  delegations  to  DOD  contract 
administration  offices  in  accordance 


with  the  instructions  in  the  IX)D 
Directory  of  Contract  Administration 
Services  Components  (DLAH  4105.4). 

(ii)  At  time  of  contract  award, 
prepared  and  forward  NASA  Form 
1430,  Letter  of  Contract  Administration 
Delegation,  General,  to  the  contract 
administration  oCBce.  NASA  Form 
1430A,  Letter  of  Contract 
Administration,  Special  Instructions, 
will  supplement  the  NASA  Form  1430, 
to  modify  previously  delegated 
functions  and  provide  additional  or 
particular  information  considered 
necessary  to  ensure  clear  understanding 
of  all  delegated  functions. 

(iii)  Forward  NASA  Form  1431,  Letter 
of  Acceptance  of  Contract 
Administration,  with  each  NASA  Form 
1430  or  1430A.  Contracting  officers 
shall  use  the  returned  NASA  Form  1431 
as  contract  file  documentation  that  the 
delegation  has  been  accepted,  modified 
or  rejected  by  the  contract 
administration  office  and  as  a  refsrence 
for  points  of  contract  for  each  of  the 
functional  areas  delegated. 

(iv)  Use  NASA  Form  1433,  Letter  of 
Audit  Delegation,  to  delegate  the  audit 
function  and  to  amend  previous 
delegations.  Distribute  copies  of  the 
contract  and  NASA  Form  1433  as 
follows: 

(A)  Audit  office:  One  copy  of  the 
contract  and  three  NASA  Forms  1433. 
When  the  Department  of  Health  and 
Human  Services  is  designated  as  the 
audit  office,  item  12  on  NASA  Form 
1433  shall  be  marked  "Not  applicable." 

(B)  Contractor  One  NASA  Form  W33. 

(C)  Cognizant  NASA  fiscal  or 
financial  management  office:  One 
NASA  Form  1433. 

(v)  For  contracts  with  the  CjtmuH^n 
Commercial  Corporation  (CCC),  audits 
are  automatically  arranged  by  the 
Department  of  Defonse  Production 
(Canada)  (DDP)  in  accordance  with 
agreements  between  NASA  and  DDP. 
Opon  advice  from  DDP,  CCC  will  certify 
this  invoice  and  forward  it  with 
Standard  Form  1034,  Public  Voucher,  to 
the  contracting  officer  for  further 
processing  and  transmittal  to  the  fiscal 
or  financial  management  officer. 

(vi)  For  contracts  placed  directly  with 
Canadian  firms,  audits  are  requested  by 
the  contraciing  officer  from  the  Audit 
Services  Branch,  Comptroller  of  the 
Treasury,  Department  of  Finance, 
Ottawa,  Ontario.  Canada.  Invoices  are 
approved  by  the  auditor  on  a 
provisional  basis  pending  completion  of 
the  contract  and  final  audit.  These 
invoices,  accompanied  by  SF  1034,  are 
forwarded  to  the  contracting  officer  for 
further  processing  and  transmittal  to  the 
fiscal  or  financial  management  officer. 
Periodic  advisory  audit  reports  are 


furnished  directly  to  the  contracting 
officer. 

f42.203    nalamioHofcenaact 
adnilnialfallofi.  (NASA  auppwiMiita 
paragrapltM) 

(a)  The  assignment  of  contract 
administration  is  optional  for  the 
following  contracts: 

(i)  Research  and  development  study 
contracts  not  involving  deliverable 
hardware  or  Government  furnished 
property. 

(u)  Contracts  with  delivery  schedules 
for  90  days  or  less. 

(iii)  Purchase  orders  %idthout 
Government  source  inspection 
requirements. 

(iv)  Contracts  requiring  only  oai-site 
poformance. 

(v)  Contracts  requiring  work  in  the 
vidiuty  of  the  awarding  center  where 
DOD  contract  administration  services 
are  not  reasonably  available. 

1S42.270   ContoacflngofTlcerlaclNilcal 
laiiiaaaiHaMve  (COTW)  delagaUona. 

(a)  Contracting  officers  may  appoint  a 
quaUfied  Government  employee  to  act 
as  their  technical  representatives  in 
managing  the  technical  aspects  of  a 
particular  contract  If  necessary,  tho 
contracting  officer  may  appoint  an 
alternate  COTR  to  act  during  short 
absences  of  the  COTR.  Technical 
organizaticMis  are  responsible  for 
ensuring  that  the  inctividual  they 
recommend  to  the  contracting  officer 
possesses  training,  quahfications  and 
experience  commensurate  with  the 
duties  and  responsibiUties  to  be 
delegated  and  the  nature  of  the  contract 

(b)  NASA  Form  1634.  Contracting 
Officer  Technical  Representative 
(COTR)  Delegation,  shall  be  used  to 
appoint  COTRs.  A  OOTR's  duties  and 
respimsibiUties  may  not  be  redelegated 
by  the  COTR  and  the  COTR  may  be  held 
personally  liable  for  unauthori^d  acts. 
However,  this  does  not  prohibit  the 
COTR  from  receiving  assistance  for  the 
purpose  of  monitoring  contractor 
progress  and  gathering  informaticxL 
WImu  an  individual  is  appointed  as  a 
OOTR  on  more  than  aae  contract, 
separate  delegations  shall  be  issued  for 
each  contract  A  separate  NASA  Form 
1634  will  be  used  to  appoint  an 
alternate  OOTR 

(c)  A  CX3TR  delegation  remains  in 
effect  throughout  the  life  of  the  contract 
unless  canceled  in  writing  by  the 
cognizant  contracting  officer  or  at  any 
level  above  that  contracting  office.  The 
contracting  officer  may  modify  the 
delegation  only  by  issuance  of  a  new 
delegation  canceling  and  superseding 
the  existing  delegation. 

(d)  A  OCfrR  mall  not  be  authorized  to 
initiate  procumnent  actions  or  in  any 


way  cause  a  change  to  the  omtract  or 
increase  the  Government's  financial 
obligations.  However,  delegations  may 
be  made  to  construction  contract  COTRs 
to  sign  emergency  on-site  change  orders 
with  an  estimated  value  not  to  exceed 
the  value  specified  in  writing  by  the 
contracting  officer  in  the  NASA  Form 
1634  but  in  no  event  to  exceed  $25,000. 

(e)  Each  COTR  shall  acknowledge 
receipt  and  accept  the  delegation  by 
signing  the  original  delegation  letter. 
The  original  of  the  COTR  delegaticm 
letter  shall  be  filed  in  the  applicable 
contract  file.  Copies  of  the  signed  OOTR 
delegation  letter  shall  be  distributed  to 
the  COTR.  the  contractor,  and  each 
cognizant  contract  administration  office. 
Acknowledgment  and  distribution  for 
terminations  of  OOTR  delegations  and 
COTR  delegations  which  revise 
authority,  duties  and  responsibilities 
shall  follow  the  same  rules. 

(f)  Mandatory  training  for  COTRs  and 
their  alternates  shall  include  the 
following  core  topic  areas:  contracting 
authority;  procurement  integrity; 
performance-baaed  contracting;  contract 
modifications;  surveillance  plans; 
contracting  for  inherently  governmental 
functions,  personal  services,  and  NASA 
policy  on  the  acquisiticm  of  services;  the 
Service  Contract  Act;  the  Anti- 
Deficiency  Act;  contract  financial 
managonent;  the  "Changes"  clause;  the 
"Disputes"  clause;  the  "Inspection" 
clause;  Government  property  and  policy 
procedures;  and  the  "Limitation  of 
Funds"  and  "Limitation  of  Cost" 
clauses.  Procurement  officers  are 
responsible  for  assuring  that  the 
course(s)  utilized  by  their  installation 
address  the  mandatory  core  topics  in 
suffidrait  detail  for  the  purpose  of 
COTR  training. 

(g)  The  contracting  officer  shall  verify 
that  the  OOTR  has  received  the 
mandatory  training  before  signing 
NASA  Form  1634.  If  an  urgent  need 
arises  for  the  appointment  of  a  CCriK 
and  no  trained  and  otherwise  qualified 
individual  is  available,  then  the 
procuTMnent  officer  may  make  a 
temporary  OOTR  appointment  not  to 
exceed  six  months.  Temporary 
appointments  must  be  so  identified  and 
clearly  reflect  the  appointment 
expiration  date. 

(h)  No  technical  direction  may  be 
issued  by  a  COTR  relative  to 
performance-based  contract 
requirements  or  when  serving  imder  a 
temporary  appointment. 


specifically  authcmzes  a  OOTR  to  issue 
technical  direction. 

Subpart  1842.5— PoatBvvard 
Oriantatlon 


1842.003    Poataaafd  coiitarancaa>  (NASA 
paragraplw(1)and(2)) 

(1)  A  postaward  conference  shall  be 
held  with  representatives  of  the  contract 
administration  office  when^ 

(i)  A  contract  is  expected  to  exceed 
$10,000,000; 

(ii)  Contract  performance  is  required 
at  or  near  a  NASA  installation  or  NASA- 
controlled  launch  site; 

(iii)  The  delegation  will  impose  an 
abnormal  demand  on  the  resources  of 
the  contract  administration  office 
receiving  the  delegation;  or 

(iv)  Complex  contract  management 
problems  are  expected. 

(2)  Procurement  officer  approval  is 
required  to  waive  a  post-awud  planning 
conference  for  contracts  meeting  any  of 
the  criteria  in  paragraph  (1)  of  this 
section.  The  request  for  procurement 
officer  approval  to  waive  a  post-award 
conference  shall  address  action  taken 
and  plaimed  to  ensure  effective 
commimication  with  the  contract 
administration  office  diutng  the 
f>erfonnance  of  the  contract 

Subpart  1842.7— Indhact  Coat  RalM 
1842.706    Final  bidkoet  coat  I 


1842.706-1  Contraciing  offlcar 
dalanninallon  procadura.  (NASA 
aupptanwnla  paragrapli  (a)) 

(a)  Applicabilify  and  responsibilify. 
(i)  Since  many  NASA  contractcMS  are 
under  EKDD's  final  overhead  rate 
determination  procedure,  NASA's 
policy  is  to  participate  jointiy  with  DOD 
fw  those  companies  where  NASA  has  a 
major  finanrial  interest.  The  NASA 
paitidpant  shall  be  a  representative 
from  that  installation  having  the 
predominance  of  NASA  work. 

(ii)  When  NASA  has  been  assigned 
the  final  indirect  cost  rate  determination 
authority,  settiement  of  indirect  costs 
shall  be  conducted  by  the  cognizant 
NASA  contracting  officer  (normaUy 
from  the  installation  providing  the 
preponderance  of  NASA  funding). 


1842.271 

Insert  the  clause  at  1852.242-70. 
Technical  fMrection,  when  paragraj^ 
3(m)  of  the  NASA  Fnm  1634 


1842.706    Qylclt«ioaao«iti 
(NASA  aupplamami  paragraph  (a» 

(a)(2)(ii)  The  15  percent  parameter 
does  not  apply  to  NASA  contracts. 
Instead,  quick-doseout  may  be  used  if 
an  individual  contract's  value, 
excluding  fee,  is  not  greater  than 
$2,000,000.  Quick  doseout  may  be  used 
for  contracts  above  $2,000,000  with  the 
prior  approval  of  the  installation 
procurement  officer. 


IMI 
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1842.708-70    NASA  quk:t(-cto«eout 
proosdufvs. 

After  a  decision  is  made  that  the  use 
of  quick  closeout  is  appropriate,  the 
contracting  officer  shall: 

(a)  Obtain  a  written  agreement  from 
the  contractor  to  participate  in  the 
quick-closeout  process  under  FAR 
42.708  for  the  selected  contract(s). 

(b)  Require  the  contractor  to  submit  a 
final  voucher  and  a  summary  of  all  costs 
by  cost  element  and  fiscal  year  for  the 
contract(s)  in  question,  as  well  as  a  copy 
of  the  contractor's  final  indirect  cost  rate 
proposal  for  each  fiscal  year  quick 
closeout  is  involved. 

(c)  Notify  the  cognizant  audit  activity 
in  writing,  identify  the  contract(s),  and 
request:  (1)  the  contractor's  indirect  cost 
history  covering  a  sufficient  number  of 
fiscal  years  to  see  the  trend  of  claimed, 
audit  questioned,  and  disallowed  costs; 
and  (2)  any  other  information  that  could 
impact  the  decision  to  use  quick- 
closeout  procedures.  Indirect  cost 
histories  should  be  requested  from  the 
contractor  only  when  the  cognizant 
audit  activify  is  unable  to  provide  the 
information. 

(d)  Review  the  contract(s)  for  indirect 
cost  rate  ceilings  and  any  other  contract 
limitations,  as  well  as  the  rate  history 
information. 

(e)  Establish  final  indirect  cost  rates 
using  one  of  the  following  rates: 

(1)  The  contract's  ceiling  indirect  cost 
rates,  if  applicable,  and  if  less  than 
paragraphs  (e)(2)  through  (e)(6)  of  this 
section. 

(2)  The  contractor's  claimed  actual 
rates  adjusted  based  on  the  contractor's 
indirect  cost  history,  if  less  than 
paragraphs  (e)(3)  through  (e)(6)  of  this 
section. 

(3)  Recommended  rates  frt>m  the 
cognizant  audit  agency,  the  local  pricing 
office,  another  installation  pricing 
office,  or  o'Jher  recognized 
knowledgeable  source. 

(4)  The  contractor's  negotiated  billing 
rates,  if  less  than  paragraphs  (e)(5)  or 
(eK6)  of  this  section. 

(5)  The  previous  year's  final  rates. 

(6)  Final  rates  for  another  fiscal  year 
closest  to  the,  period  for  which  quick- 
closeout  rates  are  being  estahfished. 

(f)  If  an  agreement  is  reached  with  the 
contractor,  obtain  a  release  of  all  claims 
and  other  applicable  closing  documents. 

(g)  For  those  contracts  where  the 
indirect  cost  rate  negotiation  function 
was  delegated  or  falls  under  the 
cognizance  of  another  agmcy,  send  a 
copy  of  the  agreement  to  that  office. 


Subpart  1842.8— Disallowance  of 
Costs 

1842.803    DIsallowfng  costs  after 
Incurrance.  (NASA  supptoments  paragraph 

m 

(b)  Auditor  receipt  of  vouchers.  (1) 
NASA  has  designated  the  contract 
auditor  as  the  contracting  officer's 
representative  for — 

(A)  Reviewing  vouchers  received 
directly  from  contractors; 

(B)  Approving  vouchers  for 
provisional  payment  and  sending  them 
to  the  disbursing  office; 

(C)  Reviewing  completion/final 
vouchers  and  sending  them  to  the 
designated  contracting  officer  for 
approval. 

(2)(A)  When  contract  costs  are 
questioned,  the  auditor  shall  prepare 
and  send  to  the  cognizant  contracting 
officer  NASA  Form  456,  Notice  of 
Contract  Costs  Suspended  and/or 
Disapproved. 

(B)  After  coordination  with  other 
NASA  and  Federal  agency  contracting 
officers  administering  contracts  with  the 
same  contractor  under  which  a  NASA 
Form  456  or  a  DCAA  Form  1  has  been 
issued  for  the  same  items  of  cost,  the 
NASA  contracting  officer  shall  take  one 
of  the  following  actions: 

(a)  Assign  a  notice  number  and  sign 
the  NASA  Form  456. 

(b)  Issue  a  new  NASA  Form  456 
suspending  the  costs  rather  than 
disapproving  them  pending  resolution 
of  the  issues. 

(c)  Return  the  unsigned  NASA  Form 
456  to  the  auditor  with  a  detailed 
explanation  of  why  the  suspension  or 
disapproval  is  not  being  signed,  and 
process  the  contractor's  claim  for 
payment. 

(C)  When  more  than  one  NASA 
contract  is  affected  by  a  notice,  the 
NASA  contracting  officer  with  the 
largest  amount  of  contract  dollars 
afiected  is  responsible  for  coordination 
of  the  NASA  Form  456  with  the  other 
contracting  officers,  including  those  of 
other  Federal  agencies,  listed  in  the 
notice. 

(D)  An  original  and  three  copies 
(which  includes  two  acknowledgment 
copies,  one  each  for  return  to  the 
contracting  officer  and  the  auditor)  of 
the  NASA  Form  456  shall  be  sent  to  the 
contractor  by  certified  mail,  return 
receipt  requested;  one  copy  shall  be 
attached  to  the  Standard  Form  1034  and 
each  copy  of  the  Standard  Form  1034A 
on  which  the  deduction  for  the 
suspension/disapproval  is  made. 

(E)(a)  If  the  amount  of  the  deduction 
is  more  than  the  amount  of  the  public 
voucher,  the  installment  method  of 
deduction  shall  be  applied  to  the 


current  and  subsequent  public  vouchers 
until  the  amount  is  fully  liquidated.  The 
deductions  on  any  voucher  may  not 
exceed  the  voucher  amount  to  avoid 
processing  of  a  voucher  in  a  credit 
amount.  Public  voucher(s)  with  zero 
amoimts  must  be  forwarded  to  the  fiscal 
or  financial  management  office  for 
appropriate  action. 

(b)  If  deductions  are  in  excess  of 
contractor  claims,  recovery  may  be 
made  through  a  direct  refund  from  the 
contractor,  in  the  form  of  a  check 
payable  to  NASA,  or  by  a  set-off 
deduction  frvm  the  voucher(s) 
submitted  by  the  contractor  under  any 
other  contract  unless  those  contracts 
contain  a  "no  set-off"  provision.  If  a  set- 
off is  affected,  the  voucher(s)  from 
which  the  deduction  is  made  should  be 
annotated  to  identify  the  contract  and 
appropriation  affected  and  the 
applicable  NASA  Form  456. 

Subpart  1842.12— Novation  and 
Change-of-Name  Agreements 

1 842. 1 203    Processing  agreements.  (NASA 
supplements  paragraphs  (b)  and  (f)) 

(b)  The  installation  shall  inunediately 
notify  the'Headquarters  Office  of 
Procurement  (Code  HS)  of  the  request  to 
execute  a  novation  (successor-in- 
interest)  or  change-of-name  agreement. 

(f)  The  contracting  officer  shall 
forward  one  copy  of  the  agreement  to 
the  Code  HS. 

1842.1203-70    DOO  processing  of  novation 
and  change-of-name  agreements  on  behalf 
of  NASA. 

(a)  Appendix  E  of  the  NASA/DOD 
Agreement  for  Contract  Administration 
and  Contract  Audit  Services  authorizes 
DOD  to  process  novation  and  change-of- 
name  agreements  on  behalf  of  NASA. 
Copies  of  agreements  executed  by  DOD 
on  behalf  of  NASA  are  maintained  by 
the  Headquarters  Office  of  Procurement 
(Code  HS). 

(b)  Code  HS  is  the  Agency  point  of 
contact  for  issues  related  to  proposed 
novation  agreements.  With  the 
concurrence  of  Code  HS,  an  installation 
may  execute  a  separate  agreement  with 
the  contractor. 

Subpart  1842.18— Suspension  of  Work, 
Stop-Work  Orders,  and  Qov«mntent 
Delay  of  Work 

1842.1306    Contract  clauses.  (NASA 
supplemems  paragraph  (b)) 

(b)  FAR  52.242-15,  Stop-Work  Order, 
shall  not  be  used  in  solicitations  or 
contracts  for  research  performed  by 
educational  or  other  nonprofit 
institutions. 


;mi 


Subpart  1842.14— Traffh:  and 
Transportatton  Managatneitt 

1M2.1406    DIecrspewcIss  InddsnUe 
sMpment  of  seppNesL  (NASA  1 
paragrapti(a)) 

(a)  NASA  persoimel  shall  also  report 
discrepancies  and  adjust  claims  for  lose 
of  and  damage  to  Government  propertjr 
ia  transit  in  accordance  with  NHB 
6200.1,  NASA  Transportation  and 
General  Traffic  Mani^ement. 

SMbpart  1M2.70-AddMonal  HASA 
Contract  dauaas 

1842.7001    Observance  Of  legal  iMiiMeys. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1852.242-72,  Observance 
of  Legal  HoUdays,  in  contracts  when 
work  will  be  performed  at  a  NASA 
installation. 

(b)  The  clause  shall  be  used  with  its 
Alternate  I  in  cost-reimbursement 
contracts  when  it  is  desired  that 
contractor  employees  not  have  access  to 
the  installation  during  Government 
hoUdays.  This  alternate  may  be 
appropriately  modified  for  fixed-price 
contracts. 

(c)  The  clause  may  be  used  with  its 
Ahemate  II  in  cost-reimbursement 
contracts  when  Alternate  I  is  used  and 
it  is  desired  that  administrative  leave  be 
granted  contractor  personnel  in  special 
circumstances,  such  as  inclement 


weather  or  potentially  hazardous 
conditions. 


18417008    TnMSl 


olOieUMlSQ 


The  contracting  officer  shall-insert  the 
clause  at  1852.342-71,  Travel  Outside  of 
the  United  States,  in  cost- 
reimbursemeBt  solicitations  and 
contracts  where  a  contMctor  may  travel 
outside  of  the  United  States  and  it  is 
appropriate  to  require  Government 
approval  of  the  traveL 


"Completion  Voucher."  an  additional 
copy  shall  be  submitted  for  transmittal 
to  the  NASA  contracting  officer. 

Subp«t  1842.72— NASA  Contraelor 


Voucbara 

1842.7101 

(a)  Vouchers  shall  be  stibmitted  in 
accordance  with  the  clause  at  1852.216- 
87,  Submission  of  Vouchers  for 
Payment. 

(d)  llie  auditor  shall  retain  an  unpaid 
copy  of  the  voucher. 

(c)  When  a  voucher  submitted  in 
accordance  with  &e  clause  at  1852.216- 
87  contains  one  or  more  individual 
direct  freight  changes  of  $100  or  more, 
an  additional  copy  of  Standard  Form 
1034A  and  Standard  Form  1035A  shall 
be  submitted  and  marivd  for  return  to 
the  contractor  alter  payment.  This  copy 
shall  be  transmitted  quarterfy  by  the 
contractor  with  the  freight  bills  to  the 
General  Services  Administratian.  When 
a  voucher  is  identified  as  the 


(a)  Contracting  officer  responsibilities. 
(1)  Contracting  officers  must  ensure 
contracts  require  cost  reporting 
consisteot-enth  both  policy 
requirements  and  project  needs. 
Contractin§  Officers  shall  monitor 
contractor  cost  reports  on  a  regular  basis 
to  ensuie  cost  data  reported  is  accurate 
and  timely. 

Adverse  trends  or  discrepancies 
discovered  in  cost  reports  should  be 
pursued  through  disciissions  with 
finAngtal  and  pro)ect  team  members. 

(2)  Whenever  cost  performance 
threatens  contract  performance, 
contracting  officers  shall  require 
corrective  action  plans  frtan  the 
contractors. 

(b)  Reporting  requirements.  (1)  Use  of 
the  NASA  Contractor  Fiiumcial 
Management  Reports,  the  NASA  form 
533  aeries,  is  required  on  cost-type, 
price  redetermination,  and  fixed-price 
incentive  contracts  when  the  following 
dollar,  period  of  performance,  and  scope 
criteria  are  met: 


Contract  value/scope 


$800KtoS099K  

$1,000,000  and  over  ... 
$1,000,000  and  over  ... 


Period  of  perfonnanoe 


1  year  or  more  ... 
Lessltiani  year 
1  year  or  more  .- 


533M 


Raquirsd 
Required 
Required 


5330        ^ 


OfMonL 

Option^ 
Required. 


(2)  When  it  is  probable  that  a  contract 
vinill  uhimately  meet  the  criteria  in 
paragraph  (b)(1)  of  this  section  through 
change  orders,  supplemental 
agraements.  etc..  the  reporting 
requirement  must  be  implemented  in 
the  contract  based  on  the  estimated  final 
contract  value  at  the  time  of  award. 

(3)  NF  533Q  reporting  may  be  waived 
by  the  contracting  officer,  with  the 
concurrence  of  the  center  chief  financial 
officer  and  cognizant  project  manager, 
for  support  service  or  task  order 
contracts,  when  NF  533M  reports  and 
other  data  are  sufficient  to  ensure 
accurate  monthly  cost  accruals, 
evaluation  of  the  contractor's  cost 
performance,  and  forecasting  of  resource 
requirements. 

(4)  Where  a  specific  contractual 
requirement  di^rs  from  the  standard 
system  set  forth  in  NPG  9501.2,  NASA 
Contracts  Financial  Management 
Reporting,  but  is  determined  to  be  in  the 
best  interests  of  the  Government  and 
does  not  eliminate  any  of  the  data 


elements  required  by  the  standard  NF 
533  formats,  it  may  be  approved  by  the 
contracting  officer  with  the  concurrence 
of  the  center  chief  finaiunal  officer  and 
the  pro)ect  manager.  Such  approval 
shall  be  dociunented  and  retained,  with 
the  supporting  rationale,  in  the  contract 
file. 

(5)  The  contractor's  internal 
automated  printout  reports  may  be 
substituted  for  the  533  reporting  formats 
only  if  the  substitute  reports  contain  all 
the  data  elements  that  would  be 
provided  by  the  corresponding  533's. 
The  contracting  officer  shall  coordinate 
any  proposed  substitute  with  the 
installation  financial  management 
office. 

(c)  Contract  requirements.  (1) 
Reporting  requirements,  including  a 
description  of  reporting  categories,  shall 
be  detailed  in  the  procurement  request, 
and  reports  shall  be  required  by 
inclusion  of  the  clause  prescribed  in 
1842.7202.  The  contract  schedule  shall 
include  report  addressees  and  numbers 


of  copies.  Reporting  categories  shall  be 
coordinated  with  the  center  financial 
management  office  to  ensure  that  data 
required  for  agency  cost  accounting  wiU 
be  provided  by  the  reports.  Reporting 
dates  shall  be  in  accordance  with  NPG 
9501.2,  except  that  earUer  submission  is 
encouraged  whenever  feasible.  No  due 
date  shall  be  permitted  which  is  later 
than  the  date  by  which  the  center 
financial  management  office  needs  the 
data  to  enter  an  accurate  monthly  cost 
accrual  in  the  accounting  system. 

(2)  The  contractor  shall  he  required  to 
submit  an  initial  report  in  the  NF  53  3Q 
format,  time  phased  for  the  expected  life 
of  the  contract,  within  30  days  after 
authorization  to  proceed  has  been 
granted.  NF  533M  reporting  will  begin 
no  later  than  30  days  after  incurrence  of 
cost.  NF  533Q  reporting  begins  with  the 
initial  report. 


1842.7202    Contract 

The  contracting  officer  shall  insert  the 
clause  at  1852.242-73.  NASA 
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Contractor  Financial  Management 
Reporting,  when  any  of  the  NASA  Fonn 
533  series  of  reports  are  required  firom 
the  contractor. 

Subpart  1842.73— Audtt  Tracking  and 
Resolution 

1842.7301    NASA  external  audtt  fdlowHip 
systam. 

(a)  This  section  implements  OMB 
Circular  No.  A-50,  NASA  Management 
Instruction  (NMI)  9970.1  A,  Audit 
Follow-up,  and  NASA  Audit  Follow-up 
Handbook  9970.2,  which  provide  more 
detailed  guidance.  Recommendations 
for  external  audits  (contracts  and  OMB 
Circulars  No.  A-128,  Audits  of  State 
and  Local  Governments,  and  A-133, 
Audits  of  Institutions  of  Higher 
Learning  and  Other  Non-Profit 
Institutions)  shall  be  resolved  by  formal 
review  and  approval  procedures 
analogous  to  those  at  1815.807-71. 

(b)  The  external  audit  follow-up 
system  tracks  all  contract  and  OMB 
Circular  A-128  or  A-123  audits  where 
NASA  has  resolution  and  disposition 
authority.  The  objective  of  the  tracking 
system  is  to  ensure  that  audit 
recommendations  are  resolved  as 
expeditiously  as  possible,  but  a 
maximum,  within  6  months  of  the  date 
of  the  audit  report. 

(c)  (1)  The  identification  and  tracking 
of  contract  audit  re{K>rts  imder  NASA 
cognizance  are  accomplished  in 
cooperation  with  DCAA  by  means  of  the 
DCAA  form.  Contract  Audit  Follow-up 
Summary  Sheet.  The  use  of  this  form  by 
DCAA  and  NASA  is  covered  in  Chapter 
6  of  the  NASA  Audit  Follow-up 
Handbook. 

(2)  Identification  and  tracking  of  A- 
128  and  A-133  audit  reports  are 
accompUshed  in  cooperation  with  the 
NASA  Office  of  the  Inspector  General 
(OIG)  by  means  of  a  transmittal 
memorandum.  A  transmittal 
memorandum  is  sent  by  the  OIG  to  the 
procurement  officer  of  each  NASA  field 
installation  having  an  award  (contract, 
grant,  or  other  agreement)  covered  by 
the  audit  report.  The  transmittal 
memorandum  will  identify  whether 
there  were  any  audit  findings. 

(d)(1)  Chapter  6  of  the  NASA  Audit 
Follow-up  Handbook  identifies  which 
contract  audit  reports  are  reportable 
semiannually  to  the  Headquarters  Office 
of  Procurement  (Code  HC). 

(2)  Only  trackable  A-128  and  A-133 
audit  reports  involving  the  following 
shall  be  reported  semiannually  to  Code 
HC— 

(i)  A  significant  management  control 
issue:  or 

(ii)  For  an  individual  NASA  award, 
either  the  lower  of  10  percent  or  $10,000 
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of  the  costs  incurred  in  the  period 
covered  by  the  audit  are  questioned;  or 
for  institution-wide  issues,  the  lower  of 
10  percent  or  $10,000  of  the  total  costs 
incurred  involving  Government  funds 
for  the  period  covered  by  the  audit  are 
questioned. 

(e)(1)  The  resolution  and  disposition 
of  contract  audits  is  covered  by  Chapter 
6  of  the  NASA  Audit  Follow-up 
Handbook. 

(2)  The  resolution  and  disposition  of 
A-128  and  A-133  are  handled  as 
follows: 

(i)  Audit  findings  f>ertaining  to  an 
individual  NASA  award  are  the 
responsibility  of  the  procurement  officer 
administerii^  that  award. 

(ii)  Audit  findings  having  an 
institution-wide  impact  are  the 
responsibiUty  of  the  cognizant  Federal 
agency  or  the  agency  responsible  for 
oversight.  OMB's  January  6, 1986, 
Federal  Register  Notice  (51  FR  552). 
titled  "Federal  Agencies  Responsible  for 
Cost  negotiation  and  Audit  of  State  and 
Local  Governments,"  provides 
cognizant  agency  assignments  for  OMB 
Circular  A-128.  For  organizations 
subject  to  OMB  Circular  A-133,  there  is 
either  a  cognizant  agency  or  an 
oversight  agency.  The  cognizant  agency 
is  the  Federal  agency  that  provides  the 
predominant  amount  of  dirert  funding 
to  the  recipient  organization  unless 
OMB  makes  a  specific  agency  cognizant, 
in  which  case  a  notice  will  be  published 
in  the  Federal  Register.  To  provide  for 
the  continuity  of  cognizance,  the 
determination  of  the  predominant 
amount  of  direct  funding  will  be  based 
on  the  direct  Federal  awards  expended 
in  the  recipient's  fiscal  years  ending  in 
1996,  2000,  and  every  fifth  year 
thereafter.  If  there  is  no  cognizant 
Federal  agency,  there  is  an  agency 
responsible  for  oversight.  The  oversight 
agency  is  that  agency  which  provides 
the  predominant  amount  of  direct 
funding.  When  there  is  no  direct 
funding,  the  Federal  agency  with  the 
predominant  indirect  funding  is  to 
assume  the  oversight  responsibilities.  In 
cases  where  NASA  is  the  cognizant  or 
oversight  Federal  agency,  audit 
resolution  and  disposition  is  the 
responsibihty  of  the  procurement  officer 
for  the  field  installation  having  the 
largest  amount  of  direct  funding,  or.  if 
there  is  no  direct  funding,  the  largest 
amount  of  indirect  funding  for  the 
audited  period.  A  copy  of  the 
memorandum  disappointing  the 
findings  shall  be  provided  by  each  field 
installation  having  resolution 
responsibiUty  for  the  particular  report  to 
the  OIG  Center  office  within  whose 
geographic  area  of  responsibility  the 
audited  organization  is  located. 


12.  Fart  1843  is  revised  to  read  as 
follows: 

PART  1843— COrfTRACT 
MODinCATIONS 

Subpart  1843.2— Change  Orders 

1843.205  Contract  clauses. 
1843.205-70     NASA  contract  claiise. 

Subpart  1843.70— UndeflnttizMl  Contract 
Actions 

1843.7001  Definitions. 

1843.7002  Policy. 

1843.7003  Procedures. 

1843.7004  Exceptions. 

1843.7005  Definitions. 

Subpart  1843.71— Shared  Savings 

1843.7101  Shared  Savings  Program. 

1843.7102  Solicitation  provision  and 
contract  clause. 

Audioritjr:  42  U.S.C.  2473(c)(1). 

Subpart  1843.2— Change  Orders 

1843.206  Contract  clauses. 

As  authorized  in  the  prefaces  of 
clauses  FAR  52.243-1.  Changes — Fixed 
Price;  FAR  52.243-2.  Changes— Cost 
Reimbiusement;  FAR  52.243-3, 
Changes — Time-and-Material  or  Labor- 
Hours;  and  FAR  52.243-4,  Changes,  the 
period  within  which  a  contractor  must 
assert  its  rights  to  an  equitable 
adjustment  may  be  varied  not  to  exceed 
60  calendar  days. 

1843.205-70    NASA  contract  clause. 

(a)  The  contracting  officer  may  insert 
in  contracts  a  clause  substantially  the 
same  as  1852.243-70,  Engineering 
Change  Proposals,  when  ECPs  are 
expected.  Paragraphs  (c)  and  (d)  of  the 
basic  clause  and  Alternate  I  of  the 
clause  shall  be  changed  to  reflect  the 
specific  type  of  contract.  A  local  format 
may  be  substituted  for  the  MIL-STD- 
973  format. 

fb)  If  it  is  desirable  to  preclude  a  large 
number  of  small-dollar,  contractor- 
initiated  engineering  changes  and  to 
reduce  the  administrative  cost  of 
reviewing  them,  the  contracting  officer 
shall  use  the  clause  with  its  Alternate  I. 

(c)  If  the  contract  is  a  cost- 
reimbursement  type,  the  contracting 
officer  shall  use  the  clause  with  its 
Alternate  II. 

Subpart  1843.7a-Undeflnitlzed 
Contract  Actions 

1843.7001    Oeflnttlons. 

Undefinitized  contract  action  (UCA) 
means  a  unilateral  or  bilateral  contract 
modification  or  deUvery/task  order  in 
which  the  final  price  or  estimated  cost 
and  fee  have  not  been  negotiated  and 
mutually  agreed  to  by  NASA  and  the 
contractor.  (Issuance  of  letter  contracts 


and  their  modifications  are  governed  by 
subpart  1816.6.) 

1843.7002  Policy. 

Undefinitized  contract  actions  shaU 
be  executed  by  contracting  officers  on 
an  exception  basis  and  shall  be  limited 
to  the  minimiim  urgent  requirements. 
The  contract  file  for  all  UCAs  shall  be 
documented  to  justify  issuance  and 
shall  include  a  Government  estimate  for 
the  changed  requirements. 

1843.7003  Procadurss. 

(a)  Issuance  of  uindefinitized  contract 
actions  with  a  Government  estimated 
cost  or  price  over  $1,000,000  must  be 
approved  in  writing  by  the  Center 
Director.  This  approval  authority  is  not 
delegable.  Issuance  of  undefinitized 
contract  actions  with  a  Government 
estimated  cost  or  price  less  than  or 
eqtial  to  $1,000,000  shall  also  be 
minimized  but  may  be  approved  on  an 
exception  basis  in  accordance  with 
installation  procedures. 

(b)  (1)  Undefinitized  contract  actions 
exceeding  $1,000,000  approved  by  the 
Center  Ehrector  shall  be  issued  as 
bilateral  agreements  setting  forth  a 
ceiling  price  or  "not  to  exceed" 
estimated  cost  figure  for  the  changed 
contractual  requirements.  For  fixed 
price  contracts  the  negotiated  price  for 
the  changed  contract  requirements  shall 
not  exceed  the  established  ceiling  price. 
In  the  case  of  cost  type  contracts  any 
costs  eventually  negotiated  for  the 
changed  requirements  in  excess  of  the 
"not  to  exceed"  estimated  cost  figiue 
shall  be  non-fee  bearing.  The  ceiling 
price  or  "not  to  exceed"  estimated  cost 
figures  shall  be  separately  identified  in 
the  UCA  instnmient  from  the  pricing 
structure  of  the  basic  contract. 

(2)  The  Center  Director  may  waive  the 
ceiling  price  or  "not  to  exceed" 
estimated  cost  figure  and  bilateral 
agreement  requirements  prior  to  UCA 
issuance  on  the  basis  of  urgency.  This 
waiver  authority  is  not  delegable.  Any 
waivers  shall  be  documented  in  the 
contract  file. 

(c)  The  changed  contractual 
requirements  set  forth  in  the  UCA  shall 
be  clearly  defined  and  shall  be  limited 
to  the  minimum  effort  required  to 
satisfy  urgent  program  requirements 
while  a  cost  proposal  is  prepared, 
analyzed  and  negotiated. 

(d)  For  undefinitized  contract  actions 
with-  a  Government  estimate  greater  than 
$1,000,000  and  not  excepted  under 
subpart  1843.7004,  a  180  day  funding 
profile  shall  be  obtained  firom  the 
contractor  prior  to  execution  of  the 
undefinitized  contract  action. 

(e)  Undefinitized  contract  actions 
with  a  Government  estimated  cost  or 


price  greater  than  $1,000,000  shall 
include  a  requirement  that  the  change 
shall  be  separately  accounted  for  by  the 
contractor  to  the  degree  necessary  to 
provide  the  contracting  officer  visibility 
into  actual  costs  incurred  pending 
definitization.  The  contracting  officer 
may  waive  this  requirement  for 
individual  actions  if  there  is  a 
documented  finding  that  such 
accoimting  procedures  would  not  be 
cost  effective.  Any  such  waiver  shall  not 
affect  existing  NASA  Form  533  or  other 
financial  reporting  requirements  set 
forth  in  the  contract. 

1843.7004  Excapdons. 

(a)  Exceptions  to  the  requirement  for 
CentOT  Director  approval  for  issuance  of 
undefinitized  contract  actions  are — 

(1)  Modifications  to  facilities 
contracts; 

(2)  Modifications  to  construction 
contracts  using  Construction  of 
FaciUties  funding: 

(3)  Urgent  modificaUon  resulting  from 
Shuttle  manifest  changes  or  that  involve 
inunediate  issues  of  safety  or  damage/ 
loss  of  property; 

(4)  Modiifications  to  decrease  the 
contract  value;  or 

(5)  Modification  to  letter  contracts. 

(b)  The  contract  file  for  any  of  the 
modifications  in  paragraph  (a)  of  this 
section  shall  cite  the  exception  and 
include  complete  supporting  rational  for 
its  applicability. 

1843.7005  Definitization. 

(a)  Undefinitized  contract  actions 
should  be  sufficiently  complete  and 
detailed  as  to  enable  the  contractor  to 
begin  immediate  preparation  of  a  cost 
proposal  for  the  changed  requirement. 
The  NASA  goal  is  to  definitive  UCAs 
within  180  from  date  of  issuance. 

(b)  Whenever  possible,  pre-change 
study  efforts  or  engineering  change 
proposals  (ECPs)  shall  be  utilized  to 
negotiate  and  definitize  changes  prior  to 
issuance. 

Subpart  1843.71— Shared  Savings 

1 843.71 01    Shared  Savings  Program. 

This  subpart  establishes  and  describes 
the  methods  for  implementing  and 
administering  a  Shared  Savings 
Program.  This  program  provides  an 
incentive  for  contractors  to  propose  and 
implement,  with  NASA  approval, 
significant  cost  reduction  initiatives. 
NASA  will  benefit  as  the  more  efficient 
business  practices  that  are  implemented 
lead  to  reduced  costs  on  current  and 
follow-on  contracts.  In  return, 
contractors  are  entitled  to  share  in  cost 
savings  subject  to  limits  established  in 
the  contract.  The  contracting  officer  may 


require  the  contractor  to  provide 
periodic  reporting,  or  other  justification, 
or  to  require  other  steps  (e.g.,  cost 
segregation)  to  ensure  projected  cost 
savings  are  being  reaUzed. 


1843.7102 
contract) 

The  contracting  officer  shall  insert  the 
clause  at  1852.243-71,  Shared  Savings, 
in  all  soUdtations  and  contracts 
expected  to  exceed  $1,000,000.  except 
those  awarded  under  FAR  part  12,  NRA 
and  AO  procedures,  or  the  SBIR  and 
STTR  programs. 

13.  Part  1844  is  revised  to  read  as 
follows: 

PART  1844— SUBCONTRACTMQ 
POUaES  AND  PROCEDURES 

Subpart  1844.2— Consent  to  Subcontracts 

Sec. 

1844.201  Consent  requirements. 
1844.201-1    Fixed-price  prime  contracts. 
1844.201-2    Cost  reimbursement  and  letter 

prime  contracts. 

1844.202  Contracting  officer's  evaluation. 
1844.202-1     Responsibilties. 

1844.204    Ccmtract  clauses. 
1844.204-70    NASA  conttact  clause. 

Subpart  1844.3— Contractors'  Purchasing 
Systems  Reviews 

1 844. 302  ^lequirements. 

1844.302-70    DCMC-conducted  contractor 

purchasing  system  reviews. 
1844.302.71    NASA-conducted  contractor 

purchasing  systems  reviews. 

1844.304  Surveillance. 
1844.304-70    Contracting  officer 

surveillance. 

1844.305  Granting,  withholding,  or 
withdrawing  approval. 

1844.305-70    Review  of  CPSR  report. 
AudMMity.  42  U.S.C.  2473(a)(1). 

Subpart  1844.2— Consent  to 
Subcontracts 

1844.201    Consent  requirements. 

1844.201-1    FlMd-prlce  prime  contracts. 
(NASA  supplements  paragraph  (b)) 

(b)(2)  (A)  In  determining  special 
surveillance  consent  requirements,  the 
contracting  officer  should  consider 
specific  subcontract  awards,  as  well  as 
any  individual  systems,  subsystems, 
components,  technologies,  and  services 
that  should  have  contracting  officer 
consent  prior  to  being  subcontracted. 

(B)  For  each  planned  contract  award 
expected  to  exceed  $1  miUion  in  total 
estimated  value  (inclusive  of  options), 
the  contracting  officer  should  consider 
such  factcHS  as  the  following  to 
determine  whether  certain 
subcontractors  require  special 
svuveillance: 

(a)  The  degree  of  subcontract  pricing 
uncertainties  at  the  time  of  contract 
award; 
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(b)  The  overall  quality  of  the 
contractor's  approach  to  pricing 
subcontractors; 

(c)  The  extent  of  competition 
achieved,  or  to  be  achieved,  by  the 
contractor  in  the  award  of  subcontracts; 

(d)  Technical  complexity  and  the 
critically  of  specific  supplies,  services, 
and  technologies  on  the  successful 
performance  of  the  contract;  and 

(e)  The  potential  impact  of  planned 
subcontracts  on  source  selection  or 
incentive  arrangements. 

(C)  The  contracting  officer  shall 
document  results  of  the  review  in  the 
contract  file.  For  contract  modifications 
and  change  orders,  the  contracting 
officer  shall  make  the  determination 
required  by  paragraph  (b)(2)(B)  of  this 
section  whenever  the  value  of  any 
subcontract  resulting  from  the  change 
order  or  modification  is  proposed  to 
exceed  $100,000  or  is  one  of  the  number 
of  subcontracts  with  a  single 
subcontractor  for  the  same  or  related 
supplies  or  services  that  are  expected 
cumulatively  to  exceed  9100.000. 

1944.201-2    Coat  retanburMmanl  antf  MMf 
prtaw  oontraets.  (NASA  aupptamanls 
paragraph  (c)) 

(c)(2)  The  policy  in  1844.201-l{b)(2) 
shall  be  followed  to  determin^pwhether 
certain  subcontracts  require  special 
siuveillance.  hi  addition,  any 
subcontract  under  a  cost  type  prime 
contract  shall  be  identified  for  special 
surveillance  if  consent  was  not  provided 
at  the  time  of  contract  award  and  cost 
of  pricing  data  would  be  required  in 
accordance  with  FAR  15.806-2(a)  (1)  or 
(2). 

1844.202    ConlracMng  eWcf'a  awluaMon. 


1844.202 


(NASA 
(•» 

(a)  NASA  contracting  officers  shall 
retain  consent  to  subcontract  authority 
unless  delegation  is  approved  in  writing 
by  the  procurement  officer. 

1844.204    Contract  damoo. 

1844.204  70    NASA  contract  dauaa. 

The  contracting  officer  shall  insert  the 
clause  at  1852.244-70.  Geographic 
Participation  in  the  Aerospace  Program, 
in  all  research  and  development 
solicitations  and  contracts  of  $500,000 
or  over  that  will  be  performed  wnthin 
the  United  States. 

Subpart  1844.3— Contractors' 
PtifChMlOQ  Systams  Roviows 

1844.302    RoquirMiMnta. 

1844.302-70    DCMC-conductad 


aware  of  purchasing  system  approval 
status  and  should  become  actively 
involved  with  the  Defense  Contract 
Management  Command  (DCMC)  in  the 
Contractor  Purchasing  System  Review 
(CPSR)  process.  Involvement  should 
include  the  fDllowing: 

(a)  Verifying  that  0>SRs  are  being 
conducted  as  required  for  each 
contractor  meeting  the  thresholds  in 
FAR  44.302. 

(b)  Ensuring  that  puichaaing  system 
review  specifically  includes  the 
business  unit  performing  the  NASA 
contract. 

(c)  Actively  participating  as  a  team 
member,  or  arranging  NASA 
representation,  on  DCMC  CPSRs  to 
review  areas  of  NASA-specific  interest 
At  a  minimum,  such  participation  or 
representation  shall  be  arranged  when 
the  DCMC  CPSR  review  involves — 

(1)  Contractors  with  major  NASA 
prooams; 

(2)  Contractors'  business  units  where 
the  total  dollar  value  of  NASA  contracts 
ia  substantial:  or 

(3)  Any  contractor  system  where  the 
contracting  officer  has  special  concerns. 

(d)  Ensuring  that  the  selected  CPSR 
sample  to  be  reviewed  reflects  the  level 
of  NASA  business  in  the  contractor's 
purchasing  organization. 

(e)  Providing  to  the  cognizant  DCMC 
CPSR  team  leader  any  areas  of  special 
emphasis  regarding  the  contractor's 
purchasing  system  to  ensure  that  the 
review  is  tailored  to  address  any  NASA 
concerns. 

1844.308  71    NASA-oondudad  contractor 


If  a  NASA  activity  is  the  cognizant 
contract  administration  officer,  or  after 
coordination  with  the  cognizant  DCMC 
CPSR  office  it  is  determined  that  a  CPSR 
is  required  but  cannot  be  accomplished 
by  DCMC.  then  a  CPSR  should  be 
conducted  by  NASA  personnel.  The 
NASA  CPSR  team  leader 

(a)  May  use  the  DOD  FAR 
Supplement,  Contractor  Purchasing 
System  Review  (CPSR)  guidance,  as  a 
general  guide  to  conducting  the  CPSR 

(b)  May  vary  the  scope  ofreview 
depending  on  the  contractor  and 
contracts  involved. 

(c)  Shall  mAintnin  close  coordination 
with  the  cognizant  ACO  during  CPSRs 
at  contractors  under  DOD  cognizance. 

1844.304    SurvaManoa. 

1844.304-^    Conftactkigoflloar 


contracts  are  accomplished  in  an 
approjmate  manner  and  protect  the 
interests  of  the  Agency. 

(b)  Surveillance  shall  be 
accomplished  primarily  through 
performance  of  subcontract  consent 
reviews.  Other  methods  of  surveillance, 
including  periodic  reviews  of  contractor 
purchasing  records,  may  also  be 
conducted.  Contracting  officers  shall 
document  the  results  of  subcontract 
conaont  reviews  and  periodic  reviews, 
maintaining  a  record  of  contractor 
subcontract  or  purchase  order  award 
performance  on  NASA  contracts. 
Contractor  performance  shall  be 
smnmarized  on  ah  annual  basis  and 
provided  to  the  ACO  cognizant  of  the 
contractor's  purchasing  system.  Annual 
reports  should  summarize  the  niunber 
of  consent  reviews  and  other  reviews 
conducted  during  the  year  by  NASA 
representatives,  and  siunmarize  the 
tjrpea  and  quantity  of  deficiencies 
identified  during  reviews,  the  need  for 
special  reviews,  and  recommended 
i  of  emphasis  during  fiitiire  CPSRs. 


1844l306    QrantInQ,  wHMioidlnQ^  or 


1844J0O-7O    ftovtowofCPSRiapofta. 

ACO  actions  related  to  purchasing 
system  approval  have  a  potential  impact 
on  NASA  contracting  officer  consent 
requirements.  Accordingly,  NASA 
contracting  officers  shall  review  system 
deficiencies  documented  in  CPSR 
reports  and  when  results  of  consent 
reviews  and  other  sources  conflict  with 
CPSR  or  DOD  surveillance  conclusions, 
formally  communicate  such  concerns  to 
the  ACO  having  cognizance  of 
purchasing  system  approval.  Significant 
issues  or  significant  conflicts  with  DOD 
CPSR  results  should  be  formally 
raferred  to  the  Office  of  Procurement 
(Code  HS). 

14.  Part  1846  is  revised  to  read  aa 
follows: 

PART  1846— QUALITY  ASSURANCE 

1846.370    NASA  contract  clauses. 

Sulipart  1048.4    QowanMiiant  Contract 
QuaHty  Aaauranca 

1846.470    Contract  clause. 
Subpart  1 


For  contracts  within  their  cognizance. 
NASA  contracting  officers  shall  be 


(a)  In  the  period  between  complete 
CPSRs,  NASA  contracting  officers  shall 
maintain  a  sufficient  level  of 
surveillance  to  ensure  contractor 
purchasing  efforts  in  support  of  NASA 


1846.670  Introduction. 
1846.670-1     General. 
1846.670-2     Applicability. 
1846.670-3     Use. 
1846.670-4    Multiple  shipments. 
1846.670-5     Forms. 

1846.671  Contract  quality  asnirance  on 
shipawnts  between  contncton. 
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1846.672  Preparing  DD  Foinu  250  and 
250c. 

1846.672-1  Preparation  instrturtioos. 
1846.672-2  Consolidated  shipments. 
1846.672-3    Multiple  consignee 

instructfoDs. 
1846.672-4    Correction  instructions. 
1846.672-5    Invoice  instructions. 
1846.672-6     Packing  list  instructions. 
1846.672-7    Receiving  instructions. 

1846.673  Distribution  of  DD  Forms  250  and 
250c. 

1846.674  Contract  clause. 


Subpart    1846.7— Warranttea 

1846.703  Criteria  for  use  of  warranties. 
1846.703-70    Additional  criteria. 

1846.704  Authority  for  use  of  warranties. 
1846.770     Administration. 

Antborityi  U.S.C.  2473(c)(1). 

Subpart  1846.3 — Contract  Clauaes 

1846.370    NASA  contract  dauaea. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1852.246-70,  Mission 
Critical  Space  System  Personnel 
Reliability  Program,  in  solicitations  and 
contracts  involving  critical  positions 
designated  in  accordance  with  14  CFR 
1214.5,  Mission  Critical  Space  System 
Personnel  Reliability  Program. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  1852.246-73,  Human 
Space  Flight  Item,  in  solicitations  and 
contracts  for  human  space  flight 
hardware  and  flight-related  equipment 
if  the  highest  available  quality  standards 
are  necessary  to  ensure  astronaut  safety. 

Subpart  1846.4 — Government  Contract 
Quality  Assurance 

1846.470    Contrct  ciauaa. 

The  contracting  officer  may  insert  a 
clause  substantially  as  stated  at 
1852.246-71,  Government  Contract 
Quality  Assurance  Functions,  in 
solicitations  and  contracts  to  specify  the  . 
location(s)  of  quality  assurance 
functions. 

Subpart  1846.6— Material  Inspection 
and  Receiving  Reports. 

1846.070    Introductloa 

1846.670-1    Qanarai. 

(a)  This  Subpart  contains  procedures 
and  instructions  for  use  of  the  Material 
Inspection  and  Receiving  Report  (MIRR) 
(DD  Form  250  series)  and  commercial 
shipping/packing  lists  used  to  evidence 
Government  contract  quality  assurance 
(CQA). 

(b)  MIRRs  are  used  to  document  CQA, 
acceptance  of  supplies  and  services,  and 
shipments.  MIRRs  are  not  used  for — 

(1)  Shipments  by  subcontractors  not 
made  to  the  Government; 

(2)  Shipment  of  contractor  inventory 
(see  FAR  45.601);  or 


(3)  Movement  of  Government 
property  unless  for  original  acquisition. 

1846.670-2    Applicability. 

(a)  This  subp>art  applies  to  all 
deliveries  of  supplies  or  services 
acquired  by  or  for  NASA  except: 

(1)  Acquisitions  under  FAR  part  13; 

(2)  Negotiated  subsistence 
acquisitions;  or 

(3)  Contracts  for  which  the  end  item 
is  a  technical  or  scientific  report. 

(b)  The  DD  Form  250  may  be  used  for 
imprest  fund  purchases,  purchase 
orders,  delivery  orders  placed  against 
Federal  Supply  Schedule  contracts, 
delivery  orders  placed  against 
indefinite-delivery  contracts,  or  delivery 
orders  placed  against  blanket  purchase 
agreements,  or  when  the  purchasing, 
requisitioning,  or  ordering  document 
provides  for  inspection  and/or 
acceptance. 

(c)  When  NASA  provides  CQA  and/or 
acceptance  services  for  non-NASA 
activities,  the  MIRR  shall  be  prepared  in 
accordance  with  the  instructions  of  this 
subpart  unless  the  contract  specifies 
otherwise. 

1846.670-3    Use. 

The  DD  Form  250  is  a  multipurpose 
report  used  for — 

(a)  Providing  evidence  of  CQA  at 
origin  or  destination; 

(b)  Providing  evidence  of  acceptance 
at  origin  or  destination; 

(c)  Packing  list  dociunentation; 

(d)  Receiving; 

(e)  Shipping; 

(f)  Contractor  invoice;  and 

(g)  Contractor  invoice  support 

1846.670-4    Multipla  shipments. 

(a)  If  the  "shipped  to,"  "marked  for," 
"shipped  bom,"  "CQA,"  and 
"acceptance"  data  are  the  same  for  more 
than  one  shipment  made  on  the  same 
day  under  the  same  contract  in  a  single 
car,  truck,  or  other  vehicle,  one  MIRR 
shall  be  prepared  to  cover  all  such 
shipments. 

(b)  If  the  volume  of  the  shipments 
precludes  the  use  of  a  single  car,  truck, 
or  other  vehicle,  a  separate  MIRR  shall 
be  provided  for  each  vehicle. 

1846.670-6    Forma. 

(a)  Contractors  may  obtain  MIRR 
forms  bom  the  contracting  office  at  no 
cost 

(b)  Contractors  may  print  forms, 
provided  their  format  and  dimensions 
are  identical  to  the  MIRR  forms  printed 
by  the  Government. 

on 


indicate  performance  of  required  CQA 
actions  at  subcontract  level. 

The  following  entries  shall  be  made 
on  the  dociunent/packing  list: 

Required  OQA  of  items  has  been 
performed. 

(Signature  of  Authorized  Government 
Representative) 

(Date) 

(Typed  Name  and  OfBce) 

(b)  Distribution  for  Government 
purposes  shall  be  one  copy  each — 

(1)  With  shipment; 

(2)  For  the  Government  representative 
at  consignee  (via  mail);  and 

(3)  For  the  Government  representative 
at  consignor. 


1846.672 
2S0c 


Preparing  DO  Forms  2S0  and 


18^^671    Con^ct  quaNty 
stilpniants  batwaan  contractors. 

(a)  The  supplier's  commercial 
shipping  document/packing  list  shall 


1846.672-1    Preparation  instructions. 

(a)  General.  (1)  Dates  shall  utilize 
seven  spaces  consisting  of  the  last  two 
digits  of  the  year,  three-alpha  month 
abbreviation,  and  two  digits  for  the  day 
(e.g.,  96SEP24). 

(2)  Addresses  shall  consist  of  the 
name,  street  address/P.O.  box,  city. 
State,  and  ZIP  code. 

(3)  The  data  entered  in  the  blocks  at 
the  top  of  DD  Form  250C  shall  be 
identical  to  the  comparable  entries  in 
Blocks  1,  2,  3,  and  6  of  the  DD  Form 
250. 

(4)  Overflow  data  of  the  DD  Form  250 
shall  be  entered  in  Block  16  or  in  the 
body  of  the  DD  Form  250c  with  block 
cross  reference.  Additional  DD  Form 
250c  sheets  solely  for  continuation  of 
Block  23  data  shall  not  be  niunbered  or 
distributed  as  p>art  of  the  MIRR 

(b)  Classified  information.  Qassified 
information  shall  not  appear  on  the 
MIRR,  nor  shall  the  MIRR  be  classified. 

(c)  BiocJc  1—PROC.  INSTRUMENT 
IDEN.  (CONTRACT).  Enter  the  contract 
niunber,  with  its  identifying  center 
prefix,  as  contained  in  the  contractual 
docimient,  including  any  call/order 
niunber. 

(d)  Block  2— SHIPMENT  NO.  (1)  The 
shipment  number  is  a  three-alpha 
character  prefix  and  a  four-character 
numeric  or  alpha-niuneric  serial 
number. 

(i)  The  prefix  shall  be  controlled  and 
assigned  by  the  prime  contractor  and 
shall  consist  of  three  alpha  characters 
for  each  "ahipp^  from"  address  (Block 
11).  The  prefix  shall  be  different  for 
each  "Shipped  From"  address  and  shall 
remain  constant  throughout  the  contract 
period. 

(ii)  The  serial  number  for  the  first 
shipment  under  a  prime  contract  bom 
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each  "shipped  from"  address  shall  be 
0001;  subsequent  shipments  under  that 
prime  contract  shall  be  consecutively 
numbered.  Alpha-numerics  shall  be 
used  when  more  than  9,999  numbers  are 
required.  Alpha-numerics  shall  be 
serially  assigned,  with  the  alpha  in  the 
first  positioD,  follewed  by  the  three- 
position  numeric  serial  number.  The 
alpha-numeric  sequence  shall  be  (the 
letters  I  and  O  shall  not  be  used)  AOOl 
through  A999  (10,001  through  10,999); 
BOOl  through  B999  (11.001  through 
11,999);  to  Z999.  When  this  series  is 
completely  used,  numbering  shall  revot 
to  0001. 

(2)  The  shipment  number  of  the  initial 
shipment  sludl  be  reassigned  when  a 
"replacement  shipment"  is  involved 
(see  paragraph  (r)(4}(iv)  of  this  section). 

(3)  The  prune  contractor  shall  control 
deliveries  and  on  the  last  shipment  of 
the  contract  shall  suffix  the  shipment 
niunber  with  a  "Z"  in  addition  to  that 
required  for  line  items  (see  Block  17).  If 
the  contract  final  shipment  is  from  other 
than  the  prime  contractor's  plant,  the 
prime  contractor  may  elect 

(i)  To  direct  the  suocon tractor  to 
suffix  the  "Z"  or 

(ii).  On  receipt  of  the  subcontncttv 
final  shipment  information,  to  correct 
the  DD  Form  250  covering  the  last 
shipment  from  the  prime  contractor's 
plant  by  adding  a  "Z"  to  that  shipment 
number. 

(e)  Bhck  3— DATE  SHIPPED.  Enter 
the  date  the  shipment  is  released  to  the 
carrier  or  the  date  of  completion  of 
services.  If  the  shipment  will  be 
released  after  the  date  of  CQA  and/or 
acceptaiu»,  enter  the  estimated  date  o| 
release.  When  the  date  is  estimated, 
enter  an  "E"  after  it.  Distribution  of  the 
MIRR  shall  not  be  delayed  for  entry  of 
the  actual  shipping  date.  Reissurance  of 
the  MIRR  is  not  required  to  show  the 
actual  shipping  date. 

(f)  Block  4—B/L  TCN.  When 
applicable,  ento'  the  commercial  or 
Government  bill  of  lading  number  after 
"BA.":  and  the  Transportation  Control 
Number  after  "TCN." 

(g)  Block  5— DISCOUNT  TERAG.  (1) 
The  Contractcv  may  enter  the  discount 
in  terms  of  percentages  on  all  copies  of 
the  MIRR. 

(2)  When  the  MIRR  is  used  as  an 
invoice,  see  1846.672-5. 

(h)  Block  6— INVOICE.  (1)  The 
ctmtractor  may  enter  the  invoice 
number  and  actual  or  estimated  date  on 
all  copies  of  the  MIRR  When  the  date 
is  estimated,  enter  an  "E"  after  the  date. 
Do  not  coTTect  MIRRs  otho'  than  invoice 
copies  to  reflect  the  actual  date  of 
invoice  submission. 

(2)  Wh«i  the  MIRR  is  used  as  an 
invcBce.  see  1846.672-5. 


(i)  Block  7-^Pi4G£/0!F.  Omsecutively 
number  the  pages  omprising  the  MIRR. 
On  each  page,  enter  the  total  number  of 
pages  of  the  MIRR. 

(j)  Block  8— ACCEPTANCE  POINT. 
Enter  an  "S"  for  origin  or  "D"  for 
destination  as  specified  in  the  contract 
as  the  point  of  acceptance.  Enter  an 
alphabetic  "O"  for  other  if  the  point  of 
acceptance  is  not  specified  in  the 
contract. 

(k)  Block  9— PRIME  CONTRACTOR. 
Enter  the  code  and  address. 

(1)  Block  10— ADMINISTERED  BY. 
Enter  the  code  and  address  of  the 
contracting  office  cited  in  the  contract. 

(m)  Block  11— SHIPPED  FROM/ 
CODE/FOB.  (1)  Enter  the  code  and 
address  of  the  "shipped  from"  location. 
If  identical  to  Block  9,  enter  "See  Block 
9." 

(2)  For  performanoe  of  services  that 
do  not  require  delivery  of  items  upon 
completion,  enter  the  code  and  address 
of  the  location  at  which  the  services 
were  performed.  If  the  DD  Form  250 
covera  performance  at  midtiple 
locations  or  if  identical  to  Block  9,  enter 
"See  Block  9." 

(3)  Enter  on  the  same  line  and  to  the 
ri^t  of  "FOB"  an  "S"  for  origin  or  "D" 
for  destination  as  specified  in  the 
contract.  Enter  an  alphabetic  "O"  if  the 
FOB  point  dted  in  the  contract  is  other 
than  origin  or  destination. 

(n)  Block  12— PAYMENT  WILL  BE 
MAI^  BY.  Enter  the  address  of  the 
payment  o£Bce  dted  in  the  contract. 

(o)  Block  13— SHIPPED  TO/CODE. 
Enter  the  code  and  address  from  the 
contract  or  shipping  instructions. 

(p)  Block  14— MARKED  FOR/CODE. 
Enter  the  code  and  address  fit)m  the 
contract  or  shipping  instructions. 

(q)  Block  15— ITEM  NO.  Enter  the 
item  number  used  in  the  contract.  If  four 
or  fewer  digits  are  used,  position  them 
to  the  left  of  the  vertical  dashed  line. 
Where  a  six-digit  identification  is  used, 
enter  the  last  two  digits  to  the  right  of 
the  vertical  dashed  Une. 

(r)  Block  16— STOCK/PART  NO./ 
DESCRIPTION.  (1)  Enter,  as  appUcable, 
for  each  item,  using  single  spacing 
^wtween  each  line  iton,  the  following: 

(i)  The  Federal  Stock  Number  (FSN) 
«'  noncatalog  niunber  and.  if  applicable, 
prefix  or  suffix.  When  a  number  is  not 
provided  or  it  is  necessary  to 
supplement  the  number,  include  other 
identification  such  as  the 
manufacturer's  name  or  Federal  Supply 
Code  (as  published  in  Cataloging 
Handbook  H4-1),  and  part  numbers. 
Additional  part  numbera  may  be  shown 
in  parmtheses.  Also  enter  the 
descriptive  noun  of  the  item 
nomenclatiue  and,  if  provided,  the 
Government-assigned  management/ 


material  control  cod*.  In  the  case  of 
equal-kind  supply  items,  the  first  entry 
shall  be  the  description  without  regard 
to  kind  (e.g.,  "Resistor").  Below  this 
description,  enter  the  contract^tem 
number  in  Block  15  and  stock/part 
number  followed  by  the  size  or  type  in 
Block  16. 

(ii)  On  the  next  printing  line,  if 
required  by  the  contract  for  control 
purposes,  enter  the  make,  model,  serial 
number,  lot,  batch,  hazard  indicator, 
and/or  similar  description. 

(iii)  On  the  next  printing  line,  enter 
the  FEDSTRIP  requisition  number(s) 
when  provided  in  the  contract  or 
shipping  instructions. 

(2)  For  service  items,  enter  the  word 
"SERVICE"  followed  by  a  short 
description  of  less  than  20  characters. 
Do  not  complete  items  4,13,  and  14 
when  material  is  not  shipped. 

(3)  For  all  contracts  administered  by 
the  Defense  Contract  Management 
Command,  with  the  exception  of  fast 
pay  procedures,  enter  and  complete  the 
following: 

Gross  Shipping  Wt (State  weight  in 

pounds  only). 

(4)  Enter  on  the  next  line  the 
following  as  appropriate  (entries  may  be 
extended  through  Block  20).  When 
entries  apply  to  more  than  one  item  in 
the  MIRR,  enter  them  only  once  after  the 
last  item  and  reference  the  appUcable 
item  numbers. 

(i)  Enter  in  capital  letters  any  special 
handling  instructions/limits  for  material 
environmental  control  (e.g., 
temperatiu«,  humidity,  a^ng.  freezing, 
and  shock). 

(ii)  When  an  FSN  is  required  by,  but 
not  cited  in,  a  contract  and  has  not  been 
furnished  by  the  Government,  shipment 
may  be  made  at  the  direction  of  the 
contracting  officer.  Enter  the  authority 
for  the  shipment. 

(iii)  When  Government-furnished 
property  (GFP)  is  included  with  or 
incorporated  into  the  line  item,  enter 
"GFP". 

(iv)  When  the  shipment  consists  of 
replacements  for  supplies  previously 
furnished,  enter  in  capital  letters 
"REPLACEMENT  SHIPMENT"  (see 
paragraph  (8)(3)  of  this  section  for 
replacement  indicators.) 

(v)  For  items  shipped  with  mimiing 
components,  enter  and  complete  the 
following:  "Item(s)  shipped  short  of  the 
following  component(s):  FSN  or 

comparable  identification . 

Quantity ,  Estimated  Value 

_.  Authority . 


(vi)  When  shipment  is  made  of 
components  that  were  short  on  a  prior 
shipment,  enter  and  complete  the 
following:  "These  components  were 


listed  as  shatages  on  Shipment  hhunber 
,  date  shipped 

(vii)  Whan  shiimients  involve  drums, 
cylindan,  reels,  contemners,  sldds,  etc., 
designated  »$  returnable  under  contract 
provisions,  enter  and  complete  the 

following:  "Return  to ,  Quantity 

,  Item ,  Ownership 

(Govenunent/contractOT). " 

(viii)  Enter  shipping  container 
numbetfs).  the  typis,  and  the  total 
number  of  the  shipping  container(t) 
included  in  the  shipment 

(ix)  The  MIRR  shall  be  used  to  record 
and  report  the  waiven  and  deviations 
from  contract  specifications,  including 
the  source  and  authority  for  the  waiver 
or  deviation  (e.g.,  the  contracting  office 
authorizing  the  waiver  or  deviation  and 
the  identification  of  the  authoriziiig 
document). 

(x)  For  i^pmoito  involving  disootmt 
tenns,  enter  "DISCOUffT  EXPEDTTE"  in 
at  least  one-inch  outline-type  letters. 

(xi)  When  test/evaluaticm  resulte  are  a 
condition  of  acceptance  and  are  not 
available  before  shipmmt.  the  following 
note  shall  be  entered  if  the  shipment  is 
approved  by  the  contracting  officer 
"Note:  Acceptance  and  payment  are 
contingent  upon  receipt  of  approved 
test/evalution  resiilte."  The  contracting 
officer  shall  advise  (A)  the  consignee  of 
the  resulte  (approval/disapproval)  and 
(B)  the  contractor  to  withhold  invoicing 
pending  attachment  to  ite  invmce  of  the 
approved  test/evaluation  resulte. 

(xii)  The  copy  of  the  DD  Form  250 
required  to  support  payment  for 
destination  acceptance  (top  copy  of  the 
fotu  with  shipment)  or  Alternative 
Release  Procedure  (ARP)  origin 
acceptance  (additional  copy  furnished 
to  the  Quahty  Assurance  R^rasentetive 
(QAR))  shall  be  identified  by  entering 
"PAYMENT  COPY"  in  approximately 
(Hie-half-inch  outline-type  letten  with 
"FORWARD  TO  BLOCK  12  ADDRESS" 
in  approximately  one-quarter-inch 
letters  immediately  below.  Do  not 
obUterate  any  other  entries. 

(xiii)  A  dcMible  line  shall  be  drawn 
completely  across  the  form  following 
the  last  entry. 

(s)  Block  1 7—QUANTrrY  SHIP/ 
REC'D.  (1)  Enter  the  quantity  shipped, 
using  the  unit  of  measiuv  indicated  in 
the  contract  for  payment.  When  a 
second  unit  of  measure  is  used  for 
purposes  other  than  payment,  enter  the 
appropriate  qiumtity  directly  below  in 
parentheses. 

(2)  Enter  a  "Z"  below  the  first  digit  of 
the  quantity  when  the  total  quantity  of 
the  item  is  deUvered,  including 
variations  within  contract  terms;  apd  all 
shortages  on  items  previously  shipped 
short  are  dehvered. 


(3)  if  a  replaoemant  shipmmt  is 
involved,  enter  below  the  first  digit  of 
the  quantity  the  letter  "A"  top  designate 
first  replacement.  "B"  for  secxmd 
replacement,  and  so  forth.  The  final 
shipmmt  indicator  "Z"  shall  not  be 
usckI  when  a  final  line  item  shipment  is 
replaced. 

(t)  Block  18  UNIT.  Enter  the 
abbraviati<m  (tf  the  unit  of  measure 
indicated  in  the  contract  for  peyment 
When  a  second  unit  of  measure  is 
indicated  in  the  contract  far  purposes 
other  than  payment  or  is  used  for 
shipping  puipoees.  entor  the 
abbravialian  of  the  seomd  unit  of 
measure  directly  below  in  parentheses. 
Authorized  ablwevtetions  are  listed  in 
MIL-STI>-129,  Marking  for  Shipping 
and  Storage. 

(u)  Block  19— UNIT  PRICE.  Enter  the 
unit  price  on  all  NASA  copies  whenever 
the  MIRR  is  used  for  voucher  or 
receiving  purposes. 

(v)  Blodc  20— AMOUNT.  Enter  the 
extended  amount  when  the  unit  price  is 
entered  in  Block  19. 

(w)  Block  21— CONTRACT  QUALTTY 
ASSURANCE.  The  words  "conform  to 
contract"  contained  in  the  printed 
stetemente  in  Blocks  A  and  B  relate  to 
contract  obligations  pertaining  to 
quahty  and  to  the  quantity  of  the  itnns 
on  the  reptxt  The  statemente  shall  not 
be  modified.  Notes  taking  exception 
shall  be  entered  in  Blodc  16  or  on 
attadied  supporting  dociunente  with 
blodc  cross  reference. 

(1)  "A.  ORIGIN." 

(i)  Hie  authorized  Government 
representetive  shall — 

(A)  Place  an  "X"  when  applicable  in 
the  appropriate  CQA  and/cv  acceptance 
box(es)  to  evidence  origin  CQA  and/or 
acceptance.  When  the  contract  requires 
CQA  at  destination  in  addition  to  origin 
CQA,  an  asterisk  shall  be  entered  at  the 
end  of  the  stetemoit  and  an  explanatory 
note  in  Block  16; 

(B)  Sign  and  date;  and 

(Q  Enter  the  typed,  stamped,  or 
printed  name  of  the  signer  and  office 
code. 

(2)  "B.  DESTINATION." 

(i)  When  acceptance  at  cnigin  is 
indicated  in  Blode  21  A,  no  entries  shall 
be  made  in  Block  2lB. 

(ii)  When  ecceptance  of  OQA  and 
acceptance  are  at  destination,  the 
authorized  Government  representetive 
shall— 

(A)  Place  an  "X"  in  the  appropriate 
box(es); 

(B)  Sign  and  date;  and 

(C)  Enter  the  typed,  stamped,  or 
printed  name  of  the  signer  and  office 
code. 

(x)  Block  22— RECEIVER'S  USE.  This 
blodc  shall  be  used  by  the  receiving 


authority  (Government  or  amtractor)  to 
denote  receipt,  quantity,  and  condition. 
The  receiving  activity  shall  enter  in  this 
block  the  d^e  the  supplies  arrived.  For 
example,  when  off-loading  or  in- 
chedring  occurs  subsequent  to  the  day 
of  airival  of  the  carrier  at  the 
installation,  the  date  of  the  carrier's 
arrival  is  the  date  received  for  purposes 
of  this  block. 

(y)  fliocJc  23— CONTRACTOR  USE 
ONLY.  This  block  is  provided  and 
resoved  for  contractor  use. 


1M6J72-S 

When  individual  shipmente  are  held 
at  the  contractor's  plant  for  authorized 
tianspartetion  consolidation  to  a  single 
destination  on  a  single  bill  of  lading,  the 
^plicable  DD  Forms  250  may  be 
prepared  at  the  time  of  OQA  or 
acceptance  prior  to  the  time  of  actual 
shipment  (see  Block  3). 

1MM72-3 


The  omtractor  may  prepare  one  MIRR 
when  the  identical  item(s)  of  a  ocmtract 
is  to  be  shif^wd  to  more  tlian  me 
consignee,  with  the  same  or  varying 
quantities,  and  the  shipment  requires 
origin  acceptance.  Prepare  the  MIRR 
using  the  prooedtues  in  this  subpert 
with  the  following  chanaes: 

(a)  Blocks  2,  4, 13,  and,  if  applicable, 
14— Enter  "See  Attached  Distribution 
List" 

(b)  Block  15 — ^The  contractor  may 
group  item  niunben  far  identical  stock/ 
part  number  and  description. 

(c)  Blod;  17— Enter  the  "total" 
quantity  shipped  by  item  or,  if 
appUcable,  grouped  identical  items. 

(d)  Use  the  DD  Form  250c  to  list  each 
individual  "Shipped  To"  and  "Marked 
Fot"  with— 

(1)  Code(s)  and  complete  ^pping 
address  and  a  sequential  shipment 
nmnber  for  each; 

(2)  Item  number(s); 

(3)  Quantity; 

(4)  llie  FEDSTRIP  requisition  number 
and  quantity  for  each  when  provided  in 
the  contract  or  shipping  instructions; 
and 

(5)  If  applicable,  Ull  of  lading  numbo' 
and  mode  of  shipment  code. 

ia46.«72-4    Oonaellon  Inekucttone. 

When,  because  of  errors  or  omissions, 
it  is  necessary  to  correct  the  MIRR  after 
distribution,  it  shall  be  revised  by 
correcting  the  original  master  and 
distributing  the  corrected  form.  The 
corrections  shall  be  made  as  follows: 

(a)  Circle  the  error  and  place  the 
corrected  information  in  the  same  block. 
If  space  is  limited,  enter  the  corrected 
information  in  Block  16,  referencing  the 
error  page  and  block. 
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(b)  When  corrections  are  made  to 
Blocks  15  and  17,  enter  the  words 

'  CORRECTIONS  HA  VE  BEEN 
VERIFIED"  on  page  1.  The  authorized 
Government  representative  shall  date 
and  sign  immediately  below  the 
statement  This  verification  statement    < 
and  signature  are  not  required  for  othw 
corrections. 

(c)  MIRRs  shall  not  be  corrected  for 
Block  19  and  20  entries. 

(d)  Clearly  mark  pages  of  the  MIRR 
requiring  correction  with  the  words 
■'CORRECTED  COPY",  avoiding 
obliteration  of  any  other  entries.  Even 
though  corrections  are  made  on 
continuation  sheets  only,  also  mark 
page  1  'CORRECTED  COPT'. 

(e)  Page  1  and  only  those  continuation 
pages  marked  "CORRECTED  COPY" 
shall  be  distributed  to  the  initial 
distribution.  A  complete  MIRR  with 
corrections  shall  be  distributed  to  new 
addiessee(s)  created  by  error 
corrections. 

1e44kC72— 6    In  voice  ln<tHicttone> 

The  Government  encourages,  but  does 
not  require,  contractors  to  use  copies  of 
the  MKR  as  an  invoice  in  heu  of  a 
commercial  form.  If  the  MIRR  is  used  as 
an  invoice,  four  copies  shall  be  prepared 
and  forwarded  to  the  payment  office  as 
follows: 

(a)  Complete  Blocks  5,  6, 19.  and  20. 

(b)  Mark,  in  letters  approximately  one 
inch  high,  the  first  copy  "ORIGINAL 
INVOICE"  and  the  remaining  three 
copies  "INVOICE  COPY". 

(c)  Fcvward  the  four  copies  to  the 
payment  office  (Block  12  address). 

lftM.672-6    PwMngHatkwtructfcms. 

Copies  of  the  MIRR  may  be  used  as  a 
packing  list.  The  packing  list  copies 
shall  be  in  addition  to  the  copies  of  the 
MIRR  required  for  distribution  (see 
1846.673)  and  shall  be  marked 
"PACKING  UST". 

1846.672-7    ReceMng  tnetrucUons. 

When  the  MIRR  is  used  for  receiving 
purposes,  procedures  shall  be  as 
prescribed  by  local  directives.  If 
acceptance  or  CQA  and  acceptance  of 
supphes  are  required  upon  arrival  at 
destination,  see  Block  21B  for 
instructions. 

1846.673    Otstribwtloa  of  DO  Fonns  2S0 
and2S0c. 

(a)  DD  Forms  250  and  250c  shall  be 
distributed  in  accordance  with 
installation  procedures. 

(b)  The  contractor  is  responsible  for 
distributing  DO  Forms  250  and  250c  in 
accordance  with  the  provisions  of  the 
contract  or  instructions  of  the 
contracting  officer. 


1846.674    Contract 

The  contracting  officer  shall  insert  the 
clause  at  1852.246-72.  Material 
Inspection  and  Receiving  Report,  in 
solicitations  and  contracts,  except  those 
using  simpUfied  acquisition  procedures 
or  where  the  only  deliverable  items  are 
technical  or  scientific  reports.  Insert  the 
number  of  copies  to  be  prepared. 
Paragraph  (a)  may  be  changed  to  specify 
advance  copies  or  separate  distribution 
oftheDD  Form  250. 

Subpart  1849.7— Warrantiee 
1846.703   CrtlHta  for  uaa  of  warranties. 

1846.703-70   AddWonal  cfllMla. 

In  deciding  whether  to  use  a  warranty 
clause,  at  least  the  following  factors 
shall  be  considered  in  addition  to  those 
at  FAR  46.703: 

(a)  Cost  of  correction  or  replacement, 
either  by  the  contractor  or  by  another 
source,  in  the  absence  of  a  warranty; 

(b)  The  warranty  as  a  deterrent  against 
the  furnishing  of  defective  or 
nonconforming  supplies; 

(c)  Whether  the  contractor's  quality 
program  is  reliable  enough  to  provide 
adequate  protection  without  a  warranty, 
or,  if  not,  whether  a  warranty  would 
cause  the  contractor  to  institute  an 
effective  quality  program; 

(d)  Rehance  on  "brand-name" 
integrity;  and 

(e)  Whether  a  warranty  is  regularly 
given  for  a  commercial  component  of  a 
more  complex  end  item. 


1846.704    AiMhorttyfori 

(NASA  paragnpha  (1).  (2)  and  (3U 

(1)  A  warranty  clause  may  be  used 
when  it  is  foiuid  to  be  in  the  best 
interests  of  the  Government,  after  an 
analysis  of  the  factore  Usted  in 
1846.703-70  and  FAR  46.703. 

(2)  Except  for  the  warranty  of 
commercial  items  (see  FAR  12.404  and 
46.709),  and  warranties  contained  in 
Federal,  miUtary,  or  construction 
specifications,  the  decision  to  use  a 
warranty  clause  or  to  include  a  warranty 
provision  in  a  specification  other  than  a 
Federal,  miUtary.  or  construction 
specification  shall  be  made  only  upon 
the  written  authorization  of  the 
procurement  officer  or  a  designee.  This 
decision  may  be  made  either  for 
individual  acquisitions  or  classes  of 
acquisitions. 

(3)  Warranties  required  by  applicable 
architect-engineer  specifications  shall 
be  included  in  construction  contracts. 

1846.770    AdmlnistratkNt. 

When  notified  of  a  defect  in 
warranted  items,  the  contracting  officer 
should  ascertain  whether  the  warranty 
is  currently  in  effect  and  ensure  that  the 


contractor  is  given  proper  and  timely 
notice  of  the  defect. 

15.  Part  1847  is  revised  to  read  as 
follows: 

PART  1847— TRANSPORTATION 

Subpart  1847.2— Contrscta  for 
Trsnaportabon  or  for  Tranaportation- 
rMated  Sarvioea 

oec. 

1847.200    Scope  of  subpart. 

1847.200-70    Charter  of  aircrait 

Subpart  1847.3— Transportation  in  Su^iply 
ConSracta 

1847.304  Determination  of  delivery  terms. 
1847.304-3    Shipments  from  a3NUS  fat 

overseas  delivery. 
1847.304-370    NASA  export  privilege. 

1847.305  Solicitation  provisions,  contract 
clauses,  and  transportation  EsctorB. 

1847.305-10    Packing,  marking,  and 

consignment  instructions. 
1847.305-13    Transit  arrangements. 
1847.305-70    NASA  contract  clauses. 

Subpart  1847.5— Ocean  Tranaportabon  by 
U.8.-flaoVaaaala 

1847.506    Procedures. 

Subpart  1847.70.  -Pfulscllon  e(  «ta  FlorWa 


1847.7001    Contract  clause. 
AallMrily:  42  U.S.C  2473(cXl). 

gMbpwt  1847.2— Contrscta  for 
Tranaportation  or  tor  TransportaHon- 


1847.200    Scope  of  I 

1847.200-70    CtiarMr  of  aircraft 

When  acqinring  aircraft  by  charter, 
contracting  officera  shall  comply  with 
NHB  7900.3,  Aircraft  Operations 
Management  Manual. 

Sul)(>art  1847.3— Tranaportation  In 
Supply  Contracts 

1847.304    Oolefmlnallon  of  deNvary  tenna. 

1847.304-3    SMpmanta  from  COflUS  for 


1847.304-370    NASA( 

NASA  has  export  Ucensing  privileges 
for  moving  commodities  to  foreign 
destinations.  Contractiag  officera  shall 
request  the  advice  of  the  Center  Export 
Administrator  to  ensure  full  and 
appropriate  use  is  made  of  these 
privileges. 

1847.306    SollcHation  provisions,  contract 
clauses,  and  transportation  factors. 

1847.30fr-10    Packing,  marldng,  and 
consignment  insfrucUons. 

In  contracts  providing  for  delivery 
f.o.b.  origin  and  shipment  under 
Gove^unent  bills  of  lading, 
consignment  instructions  may  be 
limited  to  the  mail  address  of  the 


consignee  (receiving  activity),  provided 
the  contract  instructions  state: 
"Shipment  other  than  mail  shall  be 
consigned  as  indicated  on  the 
Government  bill  of  lading  furnished  to 
the  contractor." 

1847.306-13    TransH  arrangements.  (NASA 
supplements  paragraph  (a)) 

(a)(3)(ii)  When  the  provision  at  FAR 
52.247-56  is  used,  the  solicitation  shall 
state  that  offera  will  be  evaluated  on  the 
basis  of  the  lowest  overall  cost  to  the 
Government,  including  transportation 
costs  to  NASA  from  point  of  origin  to 
final  destination,  taking  into  account 
any  applicable  transit  privileges. 

1847.305-70    NASA  contract  clauses. 

(a)  The  contracting  officer  may  insert 
a  clause  substantially  as  stated  at 
1852.247-72,  Advance  Notice  of 
Shipment,  in  solicitations  and  contracts 
when  the  f.o.b.  point  is  destination  and 
special  Government  assistance  is 
required  in  the  delivery  or  receipt  of  the 
items. 

(b)  The  contracting  officer  may  insert 
a  clause  substantially  as  stated  at 
1852.247-73,  Shipment  of  Government 
Bills  of  Lading,  in  f.o.b.  origin 
solicitations  and  contracts. 

Sut)part  1847.5— Ocean  Transportation 
by  U.S.-Flag  Vassels 

1847.506    Procedures.  (NASA  suppiemsnts 
parsgrsph  (d)) 

(d)(i)  The  transportation  officer  in 
each  installation  shall  establish  and 
maintain  a  register  to  reflect  adherence 
to  the  Cargo  Preference  Act  The  register 
shall  contain  data  related  to  shipments 
made  by  the  installation  and  by  NASA 
contractora.  Where  no  transportation 
officer  is  available,  it  shall  be 
maintained  by  the  contracting  office. 
The  register  shall  contain  pertinent 
details  of  ocean  shipments  including, 
but  not  limited  to,  the  ports  of  origin 
and  destination  of  shipments, 
commodity  descriptions,  gross  weight, 
freight  revenue,  name  of  vessel,  operator 
of  vessel,  and  date  of  loading.  The 
register  shall  be  maintained  current  and 
organized  so  that  adherence  to  the  Cargo 
Preference  Act  can  be  ascertained  at  all 
times.  To  the  mwyiTniim  practicable 
extent,  compliance  with  the  50-percent 
minimum  requirements  of  the  Cargo 
Preference  Act  shall  be  maintained  on  a 
quarter-year  basis;  any  deficiencies  in 
mAJntiiining  Compliance  shall  be 
corrected  by  the  end  of  the  calendar 
year. 

(ii)  On  the  basis  of  the  registera 
maintained  under  paragraph  (d)(i)  of 

this  section,  the  official  maintaining  the 
register  shall  submit  quarterly  reports 
reacting  ocean  shipments  to  the 


Division  of  National  Cargo,  Office  of 
Market  Development,  Maritime 
Administration,  Department  of 
Transportation,  Washington,  DC,  20590. 
Negative  reports  are  required  when 
applicable. 

Subpart  1847.70— Protection  of  the 
Florida  Manatee 

1847.7001    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  1852.247-71,  Protection  of  the 
Florida  Manatee,  in  solicitations  and 
contracts  when  deliveries  or  vessel 
operations,  dockside  work,  or 
disassembly  functions  under  the 
contract  will  involve  use  of  waterways 
inhabited  by  manatees.  The  clause  shall 
also  be  included  in  applicable 
subcontracts  (including  vendor 
deliveries). 

16.  Part  1848  is  revised  to  read  as 
follows: 

PART  1848— VALUE  ENGINEERING 

Subpart  1848.1— PoUciss  and  Procedures 

Sec. 

1848.102  Policies. 

1848.103  Processing  value  engineering 
change  proposal. 

1848.104  Sharing  arrangements. 
1848.104-2    Sharing  collateral  savings. 

Subpart  1848J(— Contract  Clauses 

1848.201    Clauses  for  supply  or  service 
contracts. 
Authority:  42  U.S.C  2473(cMl). 

Subpsrt  1848.1— Policies  and 
Procedures 

1846.102  Policies.  (NASA  suppisments 
paragraphs  (a)  snd  (f)) 

(a)  The  Associate  Administrator  for 
Procurement  (Code  HS)  is  the  approval 
authority  for  exemptions. 

(f)  In  calculating  instant  or  future 
contract  savings  on  firm-fixed-price 
contracts  when  the  parties  have  not  set 
out  a  specific  figure  for  profit,  the 
contracting  officer  shall  use  the  total 
contract  price  as  the  basis  for 
calculating  the  savings. 

1848.103  Processing  valua  englnaaring 
diange  propoaals.  (NASA  supplsmania 
parsgrsph  M) 

(a)  Upon  receipt  of  a  VECP,  the 
contracting  officer  shall  promptly 
forward  it  to  the  technical  officer 
responsible  for  the  contract  with  the 
following  information: 

(i)  Date  of  VECP  receipt; 

(ii)  Date  for  notifying  the  contractor  of 
VECP  acceptance  or  rejection; 

(iii)  Notification  of  the  potential  for 
awarding  concurrent,  future,  or 
collateral  savings  to  the  contractor  if  the 
VECP  is  accepted; 


(iv)  Request  for  a  technical  evaluation, 
with  complete  rationale  for 
recommended  acceptance  or  rejection, 
to  include  if  acceptance  is 
recommended: 

(A)  An  estimate  of  the  type  of  savings. 
Government  costs,  etc.,  that  can  be 
expected  from  its  acceptance; 

(B)  A  prociuement  request  setting 
forth  the  specification  changes  to  be 
used  in  any  contract  modification 
accepting  the  VECP  in  whole  or  in  part; 
and 

(C)  Additional  funds  if  acceptance  of 
the  VECP  results  in  negative  instant 
contract  savings. 

(v)  Technicd  evaluation  due  date. 

1848.104    Sliaring  arrangentents. 

1848.104-2    Shartng  collateral  savings. 

The  contracting  officer  is  authorized 
to  make  the  determination  that  the  cost 
of  calculating  and  tracking  collateral 
savings  will  exceed  the  benefits  to  be 
derived. 

Sut)part  1848.2— Contract  Clauses 

1846.201    Clauses  for  supply  or  servlcs 
contiacts.  (NASA  supplements  parsgrsphs 
(a),  (b).  (c),  and  (d)) 

(a)(6)  The  Associate  Administrator  for 
Procurement  (Code  HS)  is  the  approval 
authority  for  exemptions. 

(b)  The  contracting  officer  shall  not 
insert  the  clause  at  FAR  52.248-1,  Value 
Engineering,  either  with  or  without  its 
Alternates,  in  an  R&D  contract  where 
the  statement  of  woriw  is  essentially  an 
incorporation  by  reference  of  the 
prospective  contractor's  proposal.  U  any 
other  part  of  the  statement  of  work  in 
such  a  contract  reflects  a  Government 
specification  that  might  benefit  from 
application  of  VE  techniques,  the 
contracting  officer  shall  consider 
inserting  the  VE  incentive  clause  at  FAR 
52.248-1  with  any  applicable 
Altemate(s),  and  establish  the 
applicability  of  the  clause  to  that  part. 

(c)  Except  as  prescribed  in  paragraph 
(b)  of  this  section,  the  contracting  officer 
shall  insert  the  clause  at  FAR  52.248-1 
with  its  Alternate  I  in  initial  production 
contracts  for  major  systems,  and  major 
systems  R&D  contracts  for  full-scale 
development,  unless  the  contracting 
officer  determines  in  writing  that  its  use 
is  inappropriate.  Use  of  Alternate  I  is 
appropriate  for  an  R&D  major  systems 
contract  only  if  the  contract 
specifications  contain  detailed 
requirements  that  lend  themselves  to 
VE. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  FAR  52.248-1  with  its 
Alternate  II  under  the  conditions 
prescribed  in  paragraph  (c)  of  this 
section 
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17.  Part  1849  is  revised  to  read  as 
follows: 

PART  1849— TERtMHATION  OF 
CONTRACTS 


Subpert  1849.1— Qanaral  Principles 

1849.101  Authorities  and  responsibilities. 
1849.101-70     NASA  authorities  and 

responsibilities. 
1849.101-71    Termination  authority. 

1849.102  Notice  of  termination. 

1849. 102-70    Prior  clearance  of  significant 

contract  terminations. 
1849.105    Duties  of  termination  contracting 

officer  after  issuance  of  notice  of 

termination. 
1849.105-70    Termination  docket  checklist 

1849.110  Settlement  negotiation 
memorandum. 

1849.110-70    Memorandum  contents. 

1849.111  Review  of  proftcsed  settlements. 

Subpsrt  1S49.5— Contract  Tsnninatlon 
Clauses 

1849.505    Other  termination  clauses. 
1849.505-70     NASA  contract  clause. 
Aathority:  42  U.S.C  2473(c)(1). 

Subpart  1849.1— Ganeiat  Principlas 

1848.101    Auttiorities  snd  responsibilities. 

1849.101-70    NASA  suHwrtties  and 
rssponsMMiiiiee. 

(a)  Installations  shall  appoint  a 
termination  contracting  officer  (TOO) 
(see  FAR  2.101)  to  perform  speciflc 
duties  relating  to  contract  termination  as 
one  of  that  individual's  primary 
functions.  In  addition  to  the 
responsibilities  described  in  this  f>art 
and  FAR  part  49,  such  duties  should 
include — 

(1)  Reviewing  NASA  Forms  1412. 
Termination  Authority; 

(2)  Reviewing  the  contract  and  related 
documents  before  issuing  the  notice  of 
termination,  to  ensure  protection  of  the 
Government's  rights  under  the  contract: 
and 

(3)  Issuing  notices  of  termination, 
reinstatement,  and  recision  to 
contractors: 

(b)  Contracting  offices  shall  utilize  the 
services  of  the  Department  of  Defense 
and  other  Government  agencies 
whenever  possible  to  administer  and 
negotiate  settlement  of  terminated 
contracts.  Delegation  of  the  negotiation 
of  termination  settlement  function  shall 
be  made  in  accordance  %vith  FAR 
subpart  42.2  and  1842.2. 

1849.101-71    Tsnninalton  auttwrity. 
NASA  Form  1412.  Termination 
Authority,  is  prescribed  for  use  by 
NASA  installations  when  initiating 
action  to  terminate  a  contract  for 
convenience  or  default.  The  project 
manager  or  the  activity  initiating  the 


procurement  request  should  initiate  the 
action  by  completing  NASA  Form  1412 
and  submitting  it  to  the  contracting 
officer. 

1849.102    Notice  Of  tsrmination. 


1849.110    Setttement  negotiation 


1849.102-70    Prior  clearance  of  significant 
contract  temlnations. 

(a)  Congressional  notification  is 
required  for  any  termination  involving  a 
reduction  in  employment  of  100  or  more 
contractor  employees.  Proposed 
terminations  must  be  cleared  through 
the  Headquarters  Office  of  Legislative 
Affairs  (Code  LB)  before  release  of  the 
termination  notice,  or  any  information 
on  the  proposed  termination,  to  the 
contractor.  Proposed  terminations 
expected  to  result  in  a  reduction  of 
fewer  than  100  should  be  similarly 
cleared  if  the  installation  believes  it  to 
be  significant. 

(b)  The  contracting  officer  shall 
submit  the  following  information  to 
Code  LB,  and  a  copy  to  the  Office  of 
Procurement  (Code  HS),  as  soon  as 
possible  after  the  decision  to  terminate 
is  made.  Until  clearance  is  obtained, 
this  information  shall  be  treated  as  "For 
Official  Use  Only"  unless  the 
information  is  classified. 

(1)  Contract  number. 

(2)  Date  of  award. 

(3)  Type  of  award. 

(4)  Name  of  company. 

(5)  Nature  of  contract  or  end  item. 

(6)  Reasons  for  the  termination. 

(7)  Contract  price  of  items  terminated. 
W  Total  number  of  contractor 

employees  involved,  including  the 
Government's  estimate  of  the  number 
that  may  be  discharged. 

(9)  Anticipated  impact  on  the 
company  and  the  community. 

(10)  Name  of  the  commuxuty  affected. 

(11)  Area  labor  category. 

(12)  Whether  contractor  is  large  or 
small  business. 

(13)  Any  knoi^  impact  on 
disadvantaged  employment  programs. 

(14)  Total  number  of  subcontractors 
involved  and  the  impact  in  this  area,  if 
known. 

(15)  Unclassified  draft  of  suggested 
press  release. 

(c)  To  minimize  termination  costs. 
Code  LB  shall  act  promptly  on  the 
request  and  provide  a  response  not  later 
than  two  working  days  after  receipt  of 
the  information  in  paragraph  (b)  of  this 
section. 

1849.106    Duties  of  termination  contracting 
offleer  aflsr  issuance  of  notice  of 
termination. 

1849.105-70    Tsnninatlon  docket  checklist 

The  termination  contracting  officer 
shall  complete  NASA  Form  1413, 
Termination  Docket  Checklist. 


1849.110-70    Memorartdum  contents. 

The  TCO  shall  include  the  following 
information  in  the  settiement 
negotiation  memorandum.  Contractors 
and  subcontractors  are  encouraged  to 
use  this  format  appropriately  modified 
for  subcontract  settlements  submitted 
for  review  and  approval. 

(a)  General  information — (1) 
Identification,  (i)  Name  and  address  of 
the  contractor  and  any  pertinent 
affiliation  between  prime  contractors 
and  subcontractors  relative  to  the 
overall  settiement. 

(ii)  Names  and  tides  of  contractor  and 
Government  personnel  who  participated 
in  the  negotiation. 

(2)  Description  of  terminated  contract, 
(i)  Contract  number; 

(ii)  Date  of  award; 

(iii)  Contract  type; 

(iv)  General  description  of  contract 
items; 

(v)  Total  contract  price;  and 

(vi)  Applicable  contract  termination 
provisions  and  clau.se. 

(3)  Termination  notice. 

(i)  Date  of  the  termination  notice; 

(ii)  Efi^ective  date  of  termination; 

(iii)  Scop>e  and  natiu^  of  termination 
(complete  or  partial): 

(iv)  Items  terminated: 

(v)  Unit  prices; 

(vi)  Total  price  of  items  terminated  for 
fixed-price  contracts  or  the  estimated 
cost  and  fee  applicable  to  items 
terminated  for  cost-reimbursement  type 
contracts; 

(vii)  Whether  the  termination  notice 
was  amended  and,  if  so,  why; 

(viii)  Whether  the  contractor  stopped 
work  on  the  termination  efiFective  date 
(if  it  did  not,  furnish  details)  and 
whether  subcontracts  were  terminated 
promptly; 

(ix)  Any  redirection  of  common  items 
and  return  of  goods  to  the  contractor's 
suppliers;  and 

(x)  Extent  of  contract  performance  and 
timely  deliveries  by  the  contractor. 

(b)  Contractor's  settiement  proposal — 
(1)  Date  and  amount.  Date  and  location 
where  the  claim  was  filed  and  its  gross 
amount  (if  interim  settiement  proposals 
were  filed,  information  shall  biB 
furnished  for  each  claim). 

(2)  Basis  of  claim.  E.g.,  inventory, 
total  cost,  or  other  basis,  including  an 
explanation  of  any  approvals  granted  in 
connection  with  submission  on  other 
than  an  inventory  basis. 

(3)  Examination  of  proposal.  Types  of 
reviews  made  and  by  whom  (audit, 
engineering,  legal,  or  other). 

(c)  Tabular  summary  of  contractor's 
claim  and  the  settiement  The  cost 


elements/items,  the  amounts  claimed, 
the  Government  recommended  position 
(including  auditor,  field,  and  technical 
personnel  recommendations),  and  the 
negotiated  settlement  amounts.  This 
siumnary  shall  include,  if  appropriate, 
previously  reimbursed  and 
unreimbursed  costs  appUcable  to  the 
prime  contractor  and  subcontractor, 
previous  profit/fees  paid  and  unpaid; 
settlement  cost  less  disposal  credit  or 
other  credits,  and  a  recapitulation  of 
previous  setUements.  The  summary  of 
the  negotiated  settlement  shall  include 
the  amoimt  claimed  and  allowed  for 
contractor  and/or  subcontractor 
changes,  disposal,  prior  payment 
credits,  and  contract  price. 

(d)  Settiement  narrative  siunmary. 

(1)  Contractor's  cost 

(2)  Profit/Fee. 

(3)  Settiement  expenses  not  included 
in  the  audit. 

(4)  Number  and  dollar  amount  of  any 
subcontractor  settlements  approved  by 
the  TCO  and  concluded  by  the 
contractor  under  delegation  of  authority. 

(5)  Total  amoimt  of  any  partial 
payments. 

(6)  Total  of  imUquidated  progress  or 
advance  payments. 

(7)  Claims  of  the  Government  against 
the  contractor  included  in  settlement 
agreement  reservations. 

(8)  Assignments,  including  the  name 
and  address  of  each  assignee. 

(9)  Disposal  credits. 

(10)  Status  of  plant  clearance  actions 
and  ail  inventory  sold,  retained,  or 
otherwise  properly  disposed  of  in 
accordance  with  applicable  plant 
clearance  regulations,  including  a 
consohdated  closing  plant  clearance 
report,  if  applicable. 

(11)  Status  of  Government  property 
accoimtability. 

(12)  Ehsposition  of  any  special 
tooling,  if  appUcable. 

(13)  Proposed  reservations  of  rights  to 
the  Government  or  to  the  contractor. 

(e)  Recommendation.  Amount  of  the 
gross  settlement  recommended  and  TCO 
statement  that  it  is  fair  and  reasonable 
to  the  Government  and  the  contractor. 

(f)  TCO  Signature  and  date. 

1849.111    Rewtew  of  proposed  eetbements. 
(NASA  paragraphs  (1)  and  (2)) 

(1)  Settlements  shall  be  reviewed  in 
accordance  with  center-prescribed 
pnx^dures. 

(2)  The  TCO  may  authorize  the 
contract  administration  office  cognizant 
of  a  lower-tier  subcontractor  grant 
approval  or  ratification  of  proposed 
subcontractor  settlements  described  in 
FAR  49.108-3(c)  that  are  first  reviewed 
and  referred  by  the  prime  contractor  to 
the  TCO.  This  procedure  is  not 


appUcable  to  setUements  between  the 
contractor  and  its  first  tier 
subcontractors. 

Subpart  1849.5— ContractTermifwtlon 
Clauses 

1849.505    other  tsnninatlon  dauae. 

1849.505-70    NASA  contFBCt  dause. 

The  contracting  officer  shaU  insert  the 
clause  at  1852.249-72,  Termination 
(UtiUties),  in  all  soUcitations  and 
contracts  for  utiUties  services. 

18.  Part  1850  is  revised  to  read  as 
follows: 

PART  1850— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

Sul>part  1850.2— Delegation  of  wid 
Limitations  on  Exercise  of  Authority 

1850.202    Contract  adjustment  boards. 

8ul)part  1850.3— Contract  Adiustmenia 

1850.305  Processing  cases. 
1850.305-70    Submission  of  request  to  the 

Contract  Adjustment  Board. 

1850.306  Disposition. 

1 850. 30&-70    Implementation  of  the 

Contract  Adjustment  Board's  decision. 

Subpart  1850.4— Residual  Powers 

1850.403     Special  procedures  for  unusually 

hazardous  or  nuclear  risks. 
1850.403-1    Indemnification  requests. 
1850.403-170    Subcontractor 

indemnification  requests. 
1850.403-2    Action  on  indemnification 

requests. 
1850.470    Lead  NASA  instaUation. 
Authority:  42  U.S.C.  2473(cKl). 

Subpart  1850.2— Delegation  of  and 
Limitations  on  Exercise  of  Authority 

1850.202    Contract  adjustment  boards. 

14  CFR  part  1209,  subpart  3.  Contract 
Adjustment  Board,  estabUshes  the 
Contract  Adjustment  Board  (CAB)  as  the 
approving  authority  to  consider  and 
dispose  of  requests  from  NASA 
contractors  for  extraordinary  contractual 
actions. 

Subpart  1850.3— Contract  Adjustments 
1850.305    Processing  I 


1850.305-70    Submission  of  request  to  ttte 
Contract  Adjustment  Board. 

(a)  After  investigating  the  facts  and 
issues  relevant  to  the  contractor's 
request,  the  contracting  officer  shall 
forward  the  request  to  the  Associate 
General  Counsel  for  General  Law  (Code 
GG),  including  in  the  forwarding 
letter— 

(1)  The  nature  of  the  case; 

(2)  The  recommended  disposition; 
and, 

(3)  If  contractual  action  is 
recommended,  the  contracting  officer's 


opinion  that  the  action  wiU  faciUtate  the 
national  defense. 

(b)  The  forwarding  letter  shall  enclose 
the  contractor's  request,  all  supporting 
material  submitted  by  the  contractor, 
and  any  material  the  contracting  officer 
has  obtained  while  investigating  the 
facts  and  issues  relevant  to  the  request. 
Any  classified  information  in  the 
material  forwarded  shall  he  so 
identified. 

(c)  Electronic  submittal  is  preferred 
for  unclassified  material. 

1850.306    Disposition. 

1850.306-70    Implementation  of  the 
Contract  Adjustment  Board's  decision. 

(a)  The  contracting  officer  shaU  take 
action  authorized  in  the  CAB's  decision. 

(b)  Immediately  upon  execution, 
including  any  required  Headquartera 
approval,  of  a  contract  or  contract 
modification  or  amendment 
implementing  the  CAB  decision,  the 
contracting  officer  shall  forward  a  copy 
of  the  contractual  dociunent  to  the 
Associate  General  Counsel  for  General 
Law  (Code  GG). 

Subpart  1850.4— Residual  Powers 

185a403    Special  procedures  for  unusually 
hazardous  or  nuclear  risks. 

185a403-1    indemnification  requests. 
(NASA  supplements  paragraph  (a)) 

(a)  The  contractor  shall  also  provide 
evidence,  such  as  a  certificate  of 
insurance  or  other  customary  proof  of 
insurance,  that  such  insiuance  is  either 
in  force  or  is  available  and  wiU  be  in 
force  during  the  indemnified  period. 

185a403-170    Subcontractor 
Indemnification  requests. 

Subcontractors  shall  submit  requests 
for  indemnification  to  the  prime 
contractor  and  through  higher  tier 
subcontractorfs),  as  appUcable.  If  the 
prime  contractor  agrees  an  indemnity 
clause  should  be  flowed  down  to  the 
subcontractor,  the  prime  contractor 
shall  forward  its  written  request  for 
subcontractor  indemnification  to  the 
cognizant  contracting  officer  for 
approval  in  accordance  with  FAR 
50.403-1.  The  prime  contractor's 
request  shall  provide  information 
responsive  to  1850.403-1,  FAR  50.403- 
1,  and  FAR  50.403-2(a)  (1),  (2),  (4),  (5) 
and  (7).  The  agreed  upomdefinition  of 
the  unusually  hazardous  risk  to  be 
incorporated  into  the  subcontract  shall 
be  the  same  as  that  incorporated  in  the 
prime  contract. 
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ia6a40>-2    Adlonenl 
wqwrti.  (tJASA  I 

mmdm 

(a)  If  recommending  approval,  the 
contracting  ofBcer  shall  forward  the 
retpiirsd  information  to  the  Associate 
Ai(£Buni8tratar  for  Procurement  (Code 
HS).  along  %*ith  the  following: 

(i)  For  contracts  of  five  years  dioation 
or  longer,  a  determination,  with 
supporting  rationale,  whether  the 
indemnification  approval  and  insurance 
coverage  and  premiums  should  be 
reviewed  for  adequacy  and  continued 
validity  at  points  in  time  within  the 
extandbd  contract  period. 

(ii)  A  recommended  Memorandum  of 
Decision.  In  addition  to  the  applicable 
requirements  of  FAR  50.306.  the 
Memorandiun  of  Decision  shall  contain 
the  following: 

(A)  The  specific  definiticm  of  the 
unusually  hazardous  risk  to  which  the 
contractor  is  exposed  in  the 
performance  of  the  contract(s); 

(B)  A  complete  discussion  of  the 
contractor's  financial  protection 
program;  and 

(Q  The  extend  to,  and  conditions 
under,  which  indemnification  is  being 
approved  for  subcontracts. 

(d)  If  approving  subcontractor 
indemnification,  the  contracting  officer 
shall  docimient  the  file  with  a 
memorandxim  for  reccod  addressing  the 
items  set  forth  in  FAR  50.403-2(a)  and 
include  an  analysis  of  the 
subcontractor's  financial  protection 
program.  In  performing  this  analysis, 
the  contracting  ofBcer  shall  take  into 
consideration  the  availability,  cost, 
terms  and  conditions  of  insurance  in 
relation  to  the  unusually  hazardous  risk. 

ia6a470    LaadNASAIraMlaion. 

(a)  Contractors  applying  for 
indemnification  shall  determine  which 
NASA  installation  has  the  highest  dollar 
amount  of  ctmtracts  for  which 
indemnification  is  requested.  The 
indemnification  request  should  be 
submitted  to  the  procurement  officer  for 
that  installation,  who  %vill  then 
designate  a  cognizant  contracting 
officer.  Contractors  shall  submit  a  single 
request  and  ensure  duplicate  requests 
are  not  submitted  by  associate  divisions, 
subsidiaries,  or  central  offices  of  the 
contractor. 

(b)  The  receiving  installation  will 
become  the  lead  installation  and  will 
remain  so  indefinitely.  Lead  installation 
designation  may  change  to  another 
installation  if  the  affected  procurement 
officns  agree  toUe  change.  Should  a 
change  occur  in  the  lead  installation,  all 
records  related  to  indemnification  of 
that  contractor  shall  be  transferred  to 
the  gaining  installation. 


19.  Part  1851  is  revised  to  read  as 
follouvs: 

PART  1831— USE  OF  GOVERNMEMT 
SOURCES  BY  CONTRACTORS 


I  I861.t— Contractor  Uaa  of 
QowemnHnt  Supply  Soupcaa 

1851.101  Policy. 

1851.102  Autborizatioii  to  use  Govammsnt 
supply  sources. 

1S51. 102-70    Contractor  acquisitioD  of  fllii^ 
cabinets. 

r  42  U.S.C  2473(cKl). 


Subpart  laSI.I^-Comraetor  Use  of 
QowenwHfit  Supply  Sour 


laSI.IOt    PoNcy. 

Use  of  official  Government  mAtUng 
privileges  by  NASA  contractors  is 
covered  in  NMI  1450.11,  NASA  Mail 
Management  Program. 

IWI.loa    Autttodzaben  to  uaa  QowamnMnt 
aupply  aoureea.  (NASA  supplenMnta 
|Mragraph(*)»- 

(e)  The  contracting  officer  shall  use 
substantially  the  following  format  for 
letters  authorizing  contractor  use  of 
Government  supply  sources: 

SUBJECT:  Authorization  to  Laaae.  Rant,  or 
Purchase  from  General  Services 
Administration  (GSA)  Supply  Sources 

(Contractor's  name)    

(Addreaa)  

(1)  You  are  hereby  authorized  to  act  for  the 
Government  in  the  following  matters: 

(i)  The  acquisition  of  supplies  and/or 

services  under  Contract  No. 

available  for  purchase  by  Government 
agencies  either  directly  from  GSA  stock  or 
under  Federal  Supply  Schedules,  including 
GSA  nonmandatory  AOTS/AOP  schedule 
cootracts  and  GSA  AOP  requirements 
contracts,  subject  to  the  limitations  set  forth 
in  this  authorization. 

(ii)  The  leasing  or  rental  of  equipment  for 

uaa  on  Contract  ^4o. available  for 

lease  or  rental  by  Government  agencies  under 
Federal  Supply  Schedules,  including  GSA 
nonmandatory  ADTS/ADP  schedule 
contracts  and  GSA  AOP  requiraments 
contracU.  subject  to  the  limitations  set  forth 
in  this  authorization. 

(iii)  The  issuance  of  tax  exemption 
certificates  in  lieu  of  the  f>ayment  of  State  or 
other  taxes  for  which  the  govenunent  is  not 
liable  on  supplies  or  services  purchased 
under  this  authorization. 

(2)(i)  Purchase  orders  under  GSA 
schedules  and  contracts  shall  be  placed  in 
accordance  with  the  terms  and  conditions  of 
the  GSA  schedule  or  contract  and  this 
authorization.  A  copy  of  this  authorization 
shall  be  attached  to  the  order  (unless  a  copy 
was  previously  furnished  to  the  GSA 
contractor)  and  shall  contain  the  following 
statement: 

"This  order  is  placed  on  behalf  of  the 
National  Aeronautics  and  Space 
Administration  in  furtherance  of  United 
States  Govemmant  Contract  No. , 


pursiiant  to  wmtten  authorization  dated 

.  a  copy  of  which  (is  attached)  (you 

have  on  file),  in  the  event  of  any 
inconsistency  between  the  terms  and 
conditions  of  this  order  and  those  of  the 
applicable  GSA  scheduley contract,  the  latter 
will  govern." 

fU)  Orders  for  items  in  the  GSA  Supply 
Catalog  shall  be  placed  in  accordance  with 
the  Catalog  and  this  authorization  and  shall 
include  the  address  to  which  billings  are  to 
be  sent.  Bills  are  not  issued  by  GSA  until 
after  shipment  has  bean  made  and  should 
therefore  be  f)aid  promptly.  Any  necessary 
adjustments  will  be  made  by  GSA  subsequent 
to  payment.  All  orders  shall  contain  the 
following  statement: 

"This  order  is  placed  on  behalf  of  the 
National  Aeronautics  and  Space 
Administration  in  furtherance  of  United 

States  Government  Contract  No. , 

pursuant  to  written  authorization  dated 

,  a  copy  of  which  (is  attached)  (you 

havecm  file)." 

(3)  (Insert  any  other  provisions  and 
restrictions.) 

(4)  The  authority  hereby  granted  is  not 
transferable  or  assignable. 

(Qmtracting  Officer) 

(e)(3)  Contracting  officers  shall  use 
NHB  4100.1,  NASA  Materials  hiventory 
Management  Manual,  to  obtain  activity 
address  codes  to  enable  use  of 
FEDSTRIP  and  MILSTRIP. 

1861.102-70    ContnetoracquiailkMOl 


(a)  The  Contractor  officer  must 
approve  any  planned  contractor 
acquisition  of  filing  cabinets  whose  title 
will  vest  in  the  Government.  The 
contracting  officer  shall  ensure  that  the 
contractor  takes  the  following  actions 
before  submitting  a  request  for  approvaL 

(1)  Transfer  inactive  records  to 
contractor  storage  areas; 

(2)  Dispose  of  unnecessary  records  in 
accordance  with  corporate  pr(x:edures; 

(3)  Use  less  expensive  shelf  filing 
methods;  and 

(4)  Take  other  actions  to  reduce  the 
need  for  filing  cabinets. 

(b)  If  after  taking  the  actions  in 
paragraphs  (a)(1)  through  (4)  of  this 
section,  the  contractor  requires 
additional  filing  capacity,  it  shall 
submit  for  contracting  officer  approval  a 
request  to  order  filing  cabinets.  This 
request  shall  include  a  discussion  of 
why  sufficient  additional  filing  capacity 
is  necessary  and  shall  address  the 
results  of  the  actions  in  paragraphs 
(a)(1)  through  (4)  of  this  section.  The 
contracting  officer  shall  review  the 
request  in  consultation  with  the  Records 
Management  Officer,  the  Property  and 
Supply  Officer,  and  the  pro)ect  officer, 
is  appropriate. 

(c)  If  the  need  for  filing  cabinets  is 
approved,  the  contracting  officer  shall 


attempt  to  fill  the  need  by  providing  any 
available  excess  items  of  the  type 
required  through  appropriate  property 
accoimtability  channels.  Approved 
requests  that  cannot  be  filled  bom 
excess  shall  be  retiuned  to  the 
contractor  with  an  authorization  to 
obtain  file  cabinets,  preferably  through 
GSA. 

PART  1852— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852.211-72,1852.211-74    [Removwl] 
20-21.  Sections  1852.211-72  and 
1852.211-74  are  removed. 

1852.223-70    [AmendMl] 

22.  In  the  clause  to  section  1852.223- 
70,  the  date  "(FEB  1996)"  is  revised  to 
read  "(MAR  1997)",  and  in  paragraph 
(g)(2)  of  the  clause  the  phrase  "A 
certification  program"  is  revised  to  read 
"Qualification  standards". 

1852.223-73    [Amended] 

23.  In  the  introductory  text  to  section 
1852.223-73.  the  citation  "1823.7001" 
is  revised  to  read  "1823.7001(c)",  and  in 
the  introduct(»y  text  to  ALTERNATE  I 
of  section  1852.223-73,  the  citation 
"1823-7001  "  is  revised  to  read 
"1823.7001(d)". 

1852^43-70, 18S2.243-71     [Amended] 

24.  Sections  1852.243-70  and 
1852.243-71  are  revised  to  read  as 
follows: 

1852.243-70    Engineertng  change 
propoaals. 

As  prescribed  in  1843.205-70(a), 
insert  the  following  clause,  modified  to 
suit  contract  type: 

ENGINEERING  CHANGE  PROPOSALS  (MAR 
1997) 

(a)  Definitions. 

ECP  means  an  Engineering  Change 
Proposal  (EC?)  which  is  a  proposed 
engineering  change  and  the  dociunentation 
by  which  the  change  is  described,  justified, 
and  submitted  to  the  procuring  activity  for 
approval  or  disapproval. 

KCL-STD-973  means  a  EIOD  publication 
entitled.  Military  Standard  ConfigiuBtion 
Control — Egnineering  Changes.  Deviations 
and  Waivers,  15  )uly  1988. 

(b)  Either  party  to  the  contract  may 
originate  EQ>s.  The  originator  shall  forward 
proposed  ECPs  to  the  Contracting  Officer. 
Unless  another  process  has  been  approved  by 
the  Government  or  specified  by  the 
Contracting  Officer,  the  ECP  formats,  forms 
and  controls  specified  in  MIL-STD-973  shall 
be  used.  Implementation  of  an  approved  ECP 
may  occur  by  either  a  supplemental 
agreement  at,  if  appropriate,  as  a  written 
change  order  to  the  contract. 

(c)  Any  ECP  submitted  to  the  Contracting 
Officer  shall  include  a  "not-to-exceed" 
(price  or  estimated  coat)  increase  or 


decrease  adjustment  amount,  if  any,  and  the 
required  (time  of  delivery  or  period  of 
performance]  adjuistment.  if  any,  acceptable 
to  the  originator  of  the  ECP.  If  the  change  is 
originated  within  the  Government,  the 
Contracting  Officer  shall  obtain  a  written 
agreement  with  the  Contractor  regarding  the 

"not-to-exceed" (price  or  estimated 

cost)  and  (delivery  or  period  of  fierformance] 
adjustments,  if  any,  prior  to  issiiing  an  order 
for  implementation  of  the  change. 

(d)  After  submission  of  a  Contractor 
initiated  ECP,  the  Contracting  Officer  may 
require  the  Contractor  to  submit  the 
following  information: 

(1)  Cost  or  pricing  data  in  accordance  with 
FAR  15.804-6  if  the  proposed  change  meets 
the  criteria  for  its  submission  under  FAR 
15.804-2;  or 

(2)  Information  other  than  cost  or  pricing 
data  adequate  for  Contracting  Officer 
determination  of  price  reasonableness  or  cost 
realism.  The  Contracting  Officer  reserves  the 
right  to  request  additional  information  if  that 
provided  by  the  Contractor  is  considered 
inadequate  for  that  purpose.  If  the  Contractor 
claims  applicability  of  one  of  the  exceptions 
to  submission  of  cost  or  pricing  data,  it  shall 
cite  the  exception  and  provide  rationale  for 
its  applicability. 

(e)  if  the  ECP  is  initiated  by  NASA,  the 
Contracting  Officer  shall  specify  the  cost 
information  requirements,  if  any. 

(End  of  clause) 

ALTERNATE  I  (SEPT  1990) 

As  prescribed  in  1843.205-70(b),  add  the 
following  paragraph  (e),  modified  to  suit 
contract  type,  to  the  basic  clause: 

(e)  If  the (price  of  estimated  cost) 

adjustment  proposed  for  any  Contractor- 
originated  ECP  is (Insert  a  percent  or 

dollar  amount  of  the  contract  price  or 
estimated  cost]  or  less,  the  ECP  shall  be 
executed  with  no  adjustment  to  the  contract 
[price  or  estimated  cost]. 

ALTERNATE  Q  (SEPT  1990) 

As  prescribed  m  1843.205-70(c),  add  the 
following  sentence  at  the  end  of  paragraph  (c) 
of  the  basic  clause: 

An  ECP  accepted  in  accordance  with  the 
Changes  clause  of  this  contract  shall  not  be 
considered  an  authorization  to  the  Contractor 
to  exceed  the  estimated  cost  in  the  contract 
Schedule,  unless  the  estimated  cost  is 
increased  by  the  change  order  or  other 
contract  modification.     : 

1852^43-71    Sharad  aavtoga. 

As  prescribed  in  1843.7102.  insert  the 
following  clause: 

SHARED  SAVINGS  (MAR  1997) 

(a)  The  Contractor  is  entiUed,  under  the 
provisions  of  this  clause,  to  share  in  cost 
savings  resulting  from  the  implementation  of 
cost  reduction  projects  which  are  presented 
to  the  Government  in  the  form  of  Cost 
Reduction  Proposals  (CRP)  and  approved  by 
the  Contracting  Officer.  These  cost  reduction 
projects  may  require  changes  to  the  terms, 
conditions  or  statement  of  work  of  this 
contract  Any  cost  reduction  projects  must 
not  change  the  essential  function  of  any 
products  to  be  delivered  or  the  essential 


purpose  of  services  to  be  provided  under  the 
contract 
(b)  Definitions: 

(1)  Cost  savings,  as  contemplated  by  this 
clause  mean  savings  that  result  from 
instituting  changes  to  the  covered  contract,  as 
identified  in  an  approved  Cost  Reduction 
Proposal. 

(2)  Cost  Reduction  Proposal — For  the 
purposes  of  this  clause,  a  Cost  Reduction 
Proposal  means  a  proposal  that  reconunends 
alternatives  to  the  established  procedures 
and/or  organizational  support  of  a  contract  or 
group  of  contracts.  These  alternatives  must 
result  in  a  net  reduction  of  contract  cost  and 
price  to  NASA.  The  prop>osal  will  include 
technical  and  cost  information  sufficient  to 
enable  the  Contracting  Officer  to  evaluate  the 
CRP  and  approve  or  disapprove  it. 

(3)  Covered  contract — As  used  in  this 
provision,  covered  contract  means  the 
contract,  including  unexercised  options  but 
excluding  future  contracts,  whether 
contemplated  or  not.  against  which  the  CRP 
is  submitted. 

(4)  Contractor  implementation  costs — As 
used  in  this  provision.  Contractor 
implementation  costs,  or  "implementation 
costs",  shall  mean  those  costs  which  the 
Contractor  incurs  on  covered  contracts 
specifically  in  developing,  preparing, 
submitting,  and  negotiating  a  CRP,  as  well  as 
those  costs  the  Contractor  will  incur  on 
covered  contracts  to  make  any  structural  or 
organizational  changes  in  order  to  implement 
an  approved  CRP. 

(5)  Government  costs — As  used  in  this 
provision,  the  term  Government  costs  means 
internal  costs  of  NASA,  or  any  other 
Government  agency,  which  result  directly 
from  development  and  implementation  of  the 
CRP.  These  may  include,  but  are  not  limited 
to,  costs  associated  with  the  administration 
of  the  contract  or  with  such  contractually 
related  functions  such  as  testing,  operations, 
maintenance  and  logistics  support  These 
costs  also  include  costs  associated  with  other 
Agency  contracts  (including  changes  in 
contract  price  or  cost  and  fee)  that  may  be 
affected  as  a  result  of  the  implementation  of 

a  CRP.  They  do  not  include  the  normal 
administrative  costs  of  reviewing  and 
processing  the  Cost  Reduction  Proposal. 

(c)  General.  The  Contractor  will  develop, 
prepare  and  submit  CRP's  with  supporting 
infnmation  as  detailed  in  paragraph  (e)  of 
this  clause,  to  the  Contracting  Officer.  The 
CRP  will  describe  the  proposed  cost 
reduction  activity  in  sufficient  detail  to 
enable  the  Contracting  Officer  to  evaluate  it 
and  to  approve  or  disapprove  it.  The 
Contractor  shall  share  in  any  net  cost  savings 
realized  from  approved  and  implemented 
CRPs  in  accordance  with  the  terms  of  this 
clause.  The  Contractor's  actual  pwrcentage 
share  of  the  cost  savings  shall  be  a  matter  for 
negotiation  with  the  Contracting  Officer,  but 
shall  not,  in  any  event,  exceed  SO  percent  of 
the  total  cost  savings  recognized  by  the 
Contracting  Officer.  The  Contractor  may 
propose  changes  in  other  activities  that 
impact  performance  on  its  contract, 
including  Government  and  other  Contractor 
operations,  if  such  changes  will  optimize  cost 
savings.  A  Contractor  shall  not  be  entitled  to 
share,  ho%vever,  in  any  cost  savings  that  are 
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intvnal  to  the  Goveminent,  or  which  result 
from  changes  made  to  any  contracts  to  which 
it  is  not  a  party  even  if  those  clianges  were 
proposed  as  a  part  of  its  CRP.  Early 
communicatioa  between  the  Contractor  and 
Government  is  encouraged.  The 
oommimicatioa  may  be  in  the  form  of  a 
concept  paper  or  preliminary  proposal  The 
Government  is  not  committed  to  accepting 
any  proposal  as  a  result  of  these  early 
discussions. 

(d)  Computation  of  cost  savings.  The  cost 
savings  to  be  shared  between  the  Government 
and  the  Contractor  will  be  computed  by  the 
Contracting  Officer  by  comparing  a  current 
estimate  to  complete  (ETC)  for  the  covered 
contract,  as  structured  before  implementation 
of  the  proposed  CRP.  to  a  revised  ETC  which 
takes  into  account  the  implementation  of  that 
CRP.  The  cost  savings  to  be  shared  shall  be 
reduced  by  any  cost  overrun,  vrhether 
ex]>erienced  or  projected,  that  is  identified  on 
the  covered  contract  before  impiementatioa 
of  the  CRP.  Although  a  CRP  may  result  in 
cost  savings  that  extend  far  into  the  future, 
die  period  in  which  the  Contractor  may  share 
in  those  savings  will  be  limited  to  no  more 
than  five  years.  Implementation  costs  of  the 
Contractor  must  be  considered  and 
specifically  identified  in  the  revised  ETC 
The  Contracting  Officer  shall  offset 
Contractor  cost  savings  by  any  increased 
costs  (whether  implementing  or  recurring)  to 
the  Govwiunent  when  computing  the  total 
cost  savings  to  be  shared.  The  Contiactcv 
shall  not  be  entitled,  under  the  provisions  of 
this  clause,  to  share  in  any  cost  reductions 
to  the  contract  that  are  the  result  of  changes 
stemming  from  any  action  other  than  an 
apptroved  CRP.  Honraver,  this  clause  does  not 
timit  rscovery  of  any  such  reimbursements 
that  are  allowed  as  a  result  of  other  contract 
provisions. 

(e)  Supporting  Information.  As  a  minimum, 
the  CoDtractcH'  shall  provide  the  following 
supporting  informaticMi  writh  each  CRP: 

(1)  Identification  of  the  current  contract 
nquirements  or  sstablished  procedures  and/ 
or  organixational  support  which  are  proposed 
to  be  changed. 

(2)  A  description  of  the  difference  between 
the  current  process  or  procedure  and  the 
proposed  change.  This  description  shall 
address  how  proposed  chsnges  wrill  meet 
NASA  requirements  and  discuss  the 
advantages  and  disadvantages  of  the  existing 
practice  and  the  proposed  changes. 

(3)  A  list  of  contract  requirements  which 
must  be  revised,  if  any,  if  the  CRP  is 
approved,  along  with  propoaed  revisions. 
Any  changes  to  NASA  or  delegated  contract 
management  processes  should  also  be 
addressed. 

(4)  Detailed  cost  estimates  which  reflect 
the  implementation  costs  of  the  CRP. 

(5)  An  updated  ETC  for  the  covered 
oootract.  unchanged,  and  a  revised  ETC  fior 
the  covered  contract  which  reflects  rhangpa 
resulting  from  implementing  the  CRP.  If  the 
GXP  proposes  rhangws  to  only  a  limited 


number  of  elements  of  the  oon&aot,  the  ETCs 
need  only  address  those  portions  of  the 
a  atract  that  have  been  impacted.  Each  ETC 
shall  depict  the  level  of  costs  incurred  or  to 
be  incuned  by  year,  or  to  the  level  of  detail 
required  by  the  Contracting  Officer.  If  other 
CRPs  have  been  proposed  or  approved  on  a 
contract,  the  impact  of  these  CRJPs  must  be 
addressed  in  the  computation  of  the  cost 
savings  to  ensiue  that  the  cost  savings 
identified  are  attributable  only  to  the  CRP 
under  consideration  in  the  instant  case. 

(6)  Identification  of  any  other  previous 
submissions  of  the  CRP,  including  the  dates 
submitted,  the  agencies  and  contracts 
involved,  and  the  disposition  of  those 
submittals. 

(f)  Administration. 

(1)  The  Contractor  shall  submit  proposed 
CRPs  to  the  Contracting  Officer  who  shall  be 
responsible  for  the  review,  evaluation  and 
approval.  Normally,  CRP's  should  not  be 
entertained  for  the  first  year  of  performance 
to  allow  the  Contracting  Officer  to  assess 
performance  against  the  basic  requirements. 
If  a  cost  reduction  project  impacts  more  than 
a  single  contract,  the  Contractor  may,  upon 
concurrence  of  the  Contracting  Officers 
responsible  for  the  affected  contracts,  submit 
a  single  CRP  which  addresses  fully  the  cost 
savings  projected  on  all  afiacted  contracts 
that  coDtain  this  Shared  Savings  Clause.  In 
the  case  of  multiple  contracts  affected, 
responsibility  for  the  review  and  approval  of 
the  CRP  will  be  a  matter  to  be  decided  by  the 
affected  Contracting  Officers. 

(2)  Within  60  days  of  receipt,  the 
Contracting  Officer  shall  complete  an  initial 
evaluation  of  any  proposed  cost  reduction 
plan  to  determine  its  feasibility.  Failure  of 
the  Contracting  Officer  to  provide  a  response 
within  60  days  shall  not  be  construed  as 
approval  of  the  CRP.  The  Government  shall 
promptly  notify  the  Contractor  of  the  results 
of  its  initial  evaluation  and  indicate  what,  if 
any,  further  action  will  be  taken.  If  the 
Government  determines  that  the  {xoposed 
CRP  has  merit,  it  will  open  discussions  with 
the  Contractor  to  establish  the  cost  savings  to 
be  recognized,  the  Contractor's  share  of  the 
cost  savings,  and  a  payment  schedule.  The 
Contractor  shall  continue  to  perform  in 
accordance  with  the  tanns  and  conditions  of 
the  existing  contract  until  a  contract 
modification  is  executed  by  the  Contracting 
Officer.  The  modification  shall  constitute 
approval  of  the  CRP  and  shall  incorporate  the 
changes  identified  by  the  CRP,  adjust  the 
contract  cost  and/or  price,  establish  the 
Contractor's  share  of  cost  savings,  and 
incorporate  the  agreed  to  payment  schedule. 

(3)  The  Contractor  will  receive  payment  by 
submitting  invoices  to  the  Contracting  Officer 
for  approval.  The  amount  and  timing  of 
individual  payments  wrill  be  made  in 
accordance  with  the  schedule  to  be 
esUblished  trith  the  Contracting  Officer. 
Notwithstanding  the  overall  savings 
recognized  by  the  Contracting  Officer  as  a 
result  of  an  approved  CRP,  payment  of  any 


portion  of  the  Contractor's  share  of  savings 
shall  not  be  made  until  NASA  begins  to 
realize  a  net  cost  savings  on  the  contract  (i.e., 
implementation,  startup  and  other  increased 
costs  resulting  bom  the  change  have  been 
ofbet  by  cumulative  cost  savings).  Savings 
associated  with  unexercised  options  will  not 
be  paid  imless  and  until  the  contract  options 
are  exercised.  It  shall  be  the  responsibility  of 
the  Contractor  to  provide  such  justification  as 
the  Contracting  Officer  deems  necessary  to 
substantiate  that  cost  savings  are  being 
achieved. 

(4)  Any  future  activity,  including  a  merger 
at  acquisition  undertaken  by  the  Contractor 
(or  to  which  the  Contractor  becomes  an 
involved  party),  which  has  the  effect  of 
reducing  or  reversing  the  cost  savings 
realized  from  an  approved  CRP  for  which  the 
Contractor  has  received  payment  may  be 
cause  for  recomputing  the  net  cost  savings 
associated  with  any  approved  CRP.  The 
Govenunent  reserves  the  right  to  make  an 
adjustment  to  the  Contractor's  share  of  cost 
savings  and  to  receive  a  refund  of  moneys 
paid  if  necessary.  Such  adjustment  shall  not 
be  made  without  notifying  the  Contractor  in 
advance  of  the  intended  action  and  affording 
the  Contractor  an  opportunity  for  discussion. 

(g)  Limitations.  Contract  requirements  that 
are  imposed  by  statute  shall  not  be  targeted 
for  cost  reduction  exercises.  The  Contractor 
is  precluded  from  receiving  reimbursements 
under  both  this  clause  and  other  incentive 
provisions  of  the  contract,  if  any,  for  the 
same  cost  reductions. 

(h)  Disapproval  of,  or  foilure  to  approve, 
any  projKMed  cost  reduction  proposal  shall 
not  be  considered  a  dispute  subject  to 
remedies  under  the  Disputes  clause. 

(i)  Cost  savings  paid  to  the  Contractor  in 
accordance  writh  the  {xt>visions  of  this  clause 
do  not  constitute  profit  or  fise  within  the 
limitations  imposed  by  10  U.S.C  2306(d)  and 
41  U.S.C  254(b). 

(End  of  clause) 
1882.244-70    (AimikMI 

25.  In  the  intnxluctory  text  to  section 
1852.244-70.  the  citation  "1844.170"  is 
revised  to  read  "1844.204-70". 

1862.24»-70    [Ammdwl] 

26.  Section  1852.246-70  is  revised  to 
read  as  follows: 

18S2^a4»-70    Maaion  CrWctf  8p«» 
SyMwn  Paraonnal  RaUabMty  ProQmik 

As  prescribed  in  1846.370(a),  insert 
the  following  clause: 

MISSION  CRITICAL  SPACE  SYSTEM 

PERSOfWEL  RELIABILITY  PROGRAM 
(MAR  1997) 

(a)  In  implementation  of  the  Mission 
Critical  Space  System  Personnel  Reliability 
Program,  described  in  14  CFR  1214.5,  the 
Government  shall  identify  personnel 
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positions  that  are  mission  criticaL  Some  of 
the  positions  as  identified  may  now  or  in  the 
fiiture  be  held  by  employees  of  the 
Contractor.  Upon  notification  by  the 
Contracting  Officer  that  a  mission-critical 
position  is  being  or  will  be  filled  by  one  or 
more  of  the  Contractor's  employees,  the 
Contractor  shall  (1)  provide  the  afiiacted 
employees  with  a  clear  understanding  of  the 
investitive  and  medical  requirements  and, 
(2)  to  the  extent  permitted  by  applicable  law, 
assist  the  Government  by  furnishing  personal 
data  and  medical  records. 

(b)  The  standard  that  will  be  used  in 
certifying  individuals  for  a  mission-critical 
position  is  that  they  must  be  determined  to 
be  suitable,  competent,  and  reliable  in  the 
perfonnance  of  U>eir  assigned  duties  in 
accordance  with  the  screening  requirements 
14  CFR  1214.5.  If  the  Government  determines 
that  a  Contractor  employee  occupying  or 
nominated  to  occupy  a  missionHTitioal 
position  will  not  be  certified  for  such  dufy, 
the  Contracting  Officer  shall  (1)  furnish  to  the 
emplojrae  the  specific  reasons  for  its  action; 
(2)  advise  the  employee  that  he/she  may  avail 
himself/herself  of  the  review  procedures  that 
•re  a  part  of  the  certification  system:  and  (3) 
fiinush  him/her  a  copy  of  those  procedures 
upim  request 

(c)  If  a  Contractor  employee  who  has  bean 
nominated  for  (but  has  not  yet  filled)  a 
mission-critical  position  is  not  certified,  the 
Contractor  agrees  to  defer  the  appointment  to 
the  position  until  the  employee  has  had  an 
opportunify  to  pursue  the  refacanoad 
prooeduras.  If  the  emplojree  is  an  incumbent 
to  the  position,  the  Contractor  agrees,  upon 
the  request  of  the  Government,  to  remove 
him/her  from  the  position  temporarily 
pending  an  appeal  of  the  action  under  the 
laview  procedures.  If  any  employee  not 
oattified  elects  not  to  take  action  under  the 
ivooadures,  at,  if  having  takan  actioa.  is  not 
Boocassfttl  in  obtaining  a  reversal  of  the 
datarmination,  the  Contractor  agreoa  not  to 
appoint  the  employee  to  the  position,  or  if 
already  appointed,  to  promptly  remova  the 
•aq>h^ree. 

OBod  of  clause) 


27.  In  the  intzoductoty  text  to  sacticm 
1852.246-71.  the  citation  "1846.470- 
2(a)"  is  reviaed  to  read  "1846.470". 

iaB2.M6-73    tAmandMq 

28.  Section  1852.246-73  is  raviaed  to 
read  as  follows: 


1662.M6-73   Human  SpMa  FlgM  I 

As  piescribed  in  184S.370(h),  inswt 
die  following  clause: 

HUMAN  SPACE  PLIGHT  ITEM  (MAR  1997) 

The  Contractor  shall  include  the  following 
■tatament  in  all  subcontracts  and  purchase 
ordart  placed  by  it  in  support  of  this 
contract,  without  exception  as  to  amount  at 
suhoontiact  level: 

"FOR  USE  IN  HUMAN  SPACE  FUCHT; 
MATERIALS.  MANUFACTURING,  AND 
WORKMANSHIP  OF  HKHEST  QUALITY 
STANDARDS  ARE  ESSENTIAL  TO 
ASTRONAUT  SAFETY. 


IF  YOU  ARE  ABLE  TO  SUPPLY  THE 
DESIRED  ITEM  WITH  A  HIGHER  QUALITY 
THAN  THAT  OF  THE  ITEMS  SPECIFIED  C» 
PROPOSED,  YOU  ARE  REQUESTED  TO 
BRING  THIS  FACT  TO  THE  IMMEIXATE 
ATTENTION  OF  THE  PURCHASER. " 

(End  of  clause) 

1862.246-74.1862.246^78    [llMdOMd] 

29.  Section  1852.246-74  and 
1852.246-75  are  removed. 

1862.247-70    [Ramowad] 

30.  Section  1852.247-70  is  removed. 

1862.247-72    [AniMidadg 

31 .  In  the  introductory  text  to  section 
1852.247-72,  the  citation  "1847.305- 
70(b)"  is  revised  to  read  "1647.30S- 
70(a)". 


1862247-73    (# 

32.  In  the  introductory  text  to  section 
1852.247-73.  the  citation  "1847.305- 
70(c)"  is  revised  to  read  "1847.305- 
70(b)". 

33.  In  the  clause  to  section  1852.247- 
73,  the  date  "(MARCH  1989)"  is  revised 
to  read  "(MAR  1997)",  and  in  paragraph 
(b),  the  word  "cotificate"  is  revised  to 
read  "statement". 

(FR  Doc  97-7075  Filad  3-24-67;  MS  aaU 
oooa  TSM-et-M 


48  CFR  Pwts  181t  «id  184S 

RavWon  to  ttia  NASA  FAR  SiipplMMnI 
•o~~ 


AQBICV:  National  Aeronautici  and 
Space  AdministiatioD  (NASA). 
ACTION:  Final  rule. 


':  This  is  a  final  rule  etntiititu 
-dw  NASA  FAR  Stqiplement  to  nHmjn^f^i 
offsror  and  contractor  certificatiaD 
requirements  not  mandated  by  statute. 
0FECTIVE  DATE:  March  25.^1997. 

TOR  RJRTNBI  iPOIIATIOII  OONTACT:  TcHU 
OToole.  (202)  356-0476. 


'ARV 


kTKM: 


NASA  published  a  propoaed  rule  in 
the  December  18. 1996  Federal  Register 
(61  FR  66643-66646)  of  its  intent  to 
delete  a  number  of  offsror  and 
contractor  certification  raquirements  in 
die  NASA  FAR  Supplement  (NFS).  Only 
editorial  comments  were  received,  and 
these  are  considered  in  the  £nal  rule. 
The  proposed  changes  to  sections 
1819.7211  and  1845.302-73  are 
incorporated  as  a  final  rule  without 
revision. 

The  changes  to  the  following  NFS 
sections  listed  in  the  propoaed  rule  have 


already  been  accomplished  via  the 
ongoing  NFS  rewrite: 

1.  1816.303  Cost  Sharing  Contracts. 
Certification  requirement  deleted  bom 
renumbered  section  1816.303-70  in  the 
October  7, 1996  interim  rule  (61  FR 
52325-52347)  and  subsequent  January 
23. 1997  final  rule  (62  FR  3464-3467). 

2. 1823.7002  Responsibility.  Section 
deleted  in  the  October  29, 1996  final 
rule  {61  FR  55753-55764). 

3. 1832.7004(b)  Contractual 
Implementation  (Milestone  Billing). 
Section  deleted  in  the  October  29. 1996 
final  nde  (61  FR  55765-55774). 

4.  1834.005-1  Competition. 
Certification  requirement  deleted  from 
renumbered  Subpart  1834.70  in  the 
January  30, 1997  final  nde  (62  FR  4465- 
4492). 

5. 1870.102-703,  VI,  Pn^KMed 
Submission  Information  (InvestigatioB 
Acquisition  System).  Certification 
requirement  deleted  in  renimiboed  PalC 
1872  in  the  January  30. 1997  final  rule 
(62  FR  4466-4492). 

The  changes  to  the  following  sections 
listed  in  the  proposed  rule  will  be 
accomplished  as  part  of  the  NFS  rewiita 
in  a  separate  final  rule: 

1. 1852.223-70,  Safety  and  Heahb. 

2. 1652.247-73,  Shipment  l^ 
Govenunent  Bills  of  l.eHing 


NASA  certifies  that  dds  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  nuasbw  of  staall 
entities  undet  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.).  This  final  ruW 
does  not  impose  any  repenting  or  record 
.keeping  requirements  subject  to  the 
Paparwtvk  Reduction  Act 

LM  af  Si4M>  *■  66  Cn  PWH  !■}• 
and  1645 

Government  procurement. 


Deputy  AstodatB  Admuniatratarfor 
Procuremmit 

Accordingly,  48  CFR  Parts  1819  and 
1845  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1819  and  1645  continues  to  read 
as  follows: 

AaAwtty:  42  U.S.C  247S(cXl). 

PART  1819-SMALL  BUSINESS  AND 
SMALL  nSAOVANTAQED  BU8ME8S 
CONCERNS 


1616.7211 

2.  In  section  1819.7211,  peragreph 
(bXl)  is  revised  to  read  as  follows: 


1616.7211 

llD 


(a)' 
(b) 


IMI 
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(1)  A  statement  that  the  mentor  finn 
is  currently  performing  under  at  least 
one  active  approved  subcontracting  plan 
(small  business  exempted)  and  that  they 
are  eligible,  as  of  the  date  of  application, 
for  the  award  of  Federal  contracts. 


PART  1845-OOVERNMENT 
PROPERTY 


FINDINGS  are  revised  to  read  as 
follows: 


DclM  ininstion  and  findings. 


184S.302-73    [# 

3.  hi  section  1845.302-73(b),  the  first 
two  sentences  of  paragraph  3  under 


1845.302-73 
(a)*  •  • 
(b)*  •  • 

Findings 


3.  (If  the  contract  effort  cannot  be  fulfilled 
by  any  other  means,  indicate  why  the 
contractor  cannot  provide  the  facilities.  For 
example,  due  to  financial  constraints,  the 
contractor  has  demonstrated  inability  to 


acquire  the  facilities;  or,  even  though  the 
contractor  is  willing  and  finanoially  able  to 
acquire  these  facilities  for  its  own  account, 
the  contractor  has  stated  that  time  will  not 
permit  making  arrangements  to  obtain  timely 
delivery  to  meet  NASA  requirements.  •   •  • 
*         •         •         •         • 

(FR  Doc.  97-7074  Filed  3-24-97;  8:45  am) 

BIUJNQ  COOC  7810-01-M 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  biapection 
Servica 

7  CFR  Parts  300  and  319 

[Docket  No.  96-046-1] 

Importation  of  Fruits  and  Vegetables 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  allow  a 
number  of  previously  prohibited  fruits 
and  vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
world.  All  of  the  fruits  and  vegetables, 
as  a  condition  of  entry,  would  be  subject 
to  inspection,  disinfection,  or  both,  at 
the  port  of  first  arrival  as  may  be 
required  by  a  U.S.  Department  of 
Agriculture  inspector.  In  addition,  some 
of  the  fruits  and  vegetables  would  be 
required  to  meet  other  special 
conditions.  The  removal  of  these 
prohibitions  would  provide  the  United 
States  with  additional  kinds  and  sources 
of  fruits  and  vegetables  while 
continuing  to  provide  protection  against 
the  introduction  and  dissemination  of 
injiuious  plant  pests  by  imported  fruits 
and  vegetables. 

We  are  also  proposing  to  extend  the 
producticm  area  in  Arava,  Israel,  where 
peppers  may  be  grown  for  importation 
into  the  United  States;  to  eliminate  the 
distribution  restrictions  for  peppers 
from  Arava,  Israel;  to  eliminate  the  trust 
fimd  provisions  for  papayas  from  Costa 
Rica;  to  declare  all  Provinces  in  Chile 
free  of  the  Mediterranean  fruit  fly;  and 


to  make  several  nonsubstantive  editorial 
changes  to  the  regulations.  These 
actions  would  relieve  restrictions  while 
continuing  to  prevent  the  introduction 
of  plant  pests  into  the  United  States. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
27, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-046-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118,  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-046-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  hoUdays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  fadUtate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Ronald  Campbell,  Staff  Officer,  Import/ 
Export.  PPQ,  APHIS.  4700  River  Road 
Unit  136,  Riverdale.  MD  20737-1236; 
(301)  734-6799. 

SUPPLEMENTARY  MFORMATKM: 
Background 

The  regulations  in  7  CFR  319.56 
through  319.56-8  (referred  to  below  as 
"the  regulations")  prohibit  or  restrict 
the  importation  of  fruits  and  vegetables 
into  the  United  States  from  certain  parts 
of  the  world  to  prevent  the  introduction 
and  dissemination  of  fruit  flies  and 
other  injurious  plant  pests  that  are  new 
to  or  not  widely  distributed  within  and 
throughout  the  United  States. 

We  are  proposing  to  amend  the 
regulations  to  allow  additional  fruits 
and  vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
world  under  specified  conditions.  The 
importation  of  these  fruits  and 
vegetables  has  been  prohibited  because 
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of  the  risk  that  the  fruits  and  vegetables 
could  introduce  fruit  flies  or  other 
injurious  plant  pests  into  the  United 
States.  We  are  proposing  to  allow  these 
importations  at  the  request  of  various 
importers  and  foreign  ministries  of 
agricultiue,  and  after  conducting  pest 
risk  analyses  >  that  indicate  the  fruits  or 
vegetables  can  be  imported  under 
certain  conditions  without  significant 
pest  risk. 

All  of  the  fruits  and  vegetables, 
included  in  this  document  would  be 
subject  to  the  requirements  in  §  319.56- 
6  of  the  regulations.  Section  319.56-6 
provides,  among  other  things,  that  all 
imported  fiuits  and  vegetables,  as  a 
condition  of  entry,  shall  be  subject  to 
inspection,  disinfection,  or  both,  at  the 
port  of  first  arrival,  as  may  be  required 
by  a  U.S.  Department  of  Agriculture 
(USDA)  inspector  to  detect  and 
eliminate  plant  pests.  Section  319.56-6 
also  provides  that  any  shipment  of  fruits 
and  vegetables  may  bia  refrised  entry  if 
the  shipment  is  infested  with  fruit  flies 
or  other  injurious  plant  pests  and  an 
inspector  determines  that  it  cannot  be 
cleaned  by  disinfection  or  treatment. 

Some  of  the  fruits  and  vegetables 
proposed  for  importation  would  be 
required  to  meet  other  special 
conditi<ms.  The  proposed  conditions  of 
entry,  which  are  discussed  in  greater 
detail  below,  appear  adequate  to  prevent 
the  introduction  and  dissemination  of 
fruit  flies  and  other  injurious  plant  pests 
by  the  importation  of  fruits  and 
vegetables  horn  certain  foreign  countries 
and  locaUties  into  the  United  States. 

Sabject  to  Inqiection  and  Treatmeirt 
Upon  ArriTal 

We  are  proposing  to  allow  the 
following  fruits  and  vegetables  to  be 
imported  into  the  Unitod  States  from  tha 
coimtry  or  locality  indicated  in 
accordance  with  §  319.56-6  and  all 
other  applicable  requirements  of  the 
regulations: 


Coumry/Localily 


Ecuador 

ElScrfvador 
Guatemala  . 
QuatefTwIa  . 

Japan 

Nicaragua  .. 


Convnon  Name 


Eggplant  

Baai  ._ 

M 

Mnga  Ginger 
Eggplant 


Botanical  Name 


Qchorium  spp  

Solanum  melongena 
Odmumbasacum  „.. 
Anglhum  gravBohns 

Zingber  mioga „ 

Solanum  melongena 


Part(s) 


Above  ground  parts. 

Fruit 

Above  ground  parts. 

AbOM  ground  parts. 

AboM  ground  ports. 

Fn*. 


>  Iniormation  on  these  pest  risk  analyaes  and  any 
athar  pest  risk  analysis  referred  to  in  this  documMt 
may  be  obtained  by  writing  to  the  person  listed 


under  FOR  RMTMER  SVOMMTIOM  OOMTACT  or  by 

calling  the  Plant  Protection  and  Quarantine  (n*Q) 
in  vaolt  at  301-734-3S6a 


IMI 
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Country/LocaMy 

Common  Name 

BotanicaJ  Name 

Plant  Part(s) 

Nkaragua  

Radicehio 

Ctchonum  spp  

Above  ground  paits. 

Pest  risk  analyses  conducted  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  have  shown  that  the 
fruit  and  vegetables  listed  above  are  not 
attacked  by  fruit  flies  or  other  injurious 
plant  pests,  either  because  they  are  not 
hosts  to  the  pests  or  because  the  pests 
are  not  present  in  the  country  or  locality 
of  origin.  In  addition,  we  have 
determined  that  any  other  injurious 
plant  pests  that  might  be  carried  by  any 
of  the  listed  fruit  or  vegetables  would  be 
readily  detectable  by  a  USDA  inspector. 
Therefore,  the  provisions  in  S  319.56-6 
concerning  inspection,  disinfection,  or 
both,  at  the  port  of  first  arrival,  appear 
adequate  to  prevent  the  introduction 
into  the  United  States  of  fruit  flies  or 
other  injurious  plant  pests  by  the 
importation  of  these  fruits  and 
vegetables. 

Subject  to  Inspection  and  Treatment 
Upon  Arrival;  Additional  Conditions 

We  would  allow  the  following  fruits 
and  vegetables  to  be  imported  into  the 
United  States  from  the  countries 
indicated  subject  to  the  prescribed 
conditions  and  in  accordance  with 
§  319.56-6  and  all  other  applicable 
requirements  of  the  regulations: 

Leeks  From  Belgium  and  the 
NetheHands 

We  are  proposing  to  allow  leeks 
[Allium  spp.)  from  Belgium  and  The 
Netherlands  to  be  imported  into  the 
United  States  if  the  leeks  are 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  Ministry  of 
Agriculture  of  the  country  of  production 
(either  Belgium  or  The  Netherlands). 
The  phytosanitary  certificate  must  state 
that  the  leeks  are  apparently  free  from 
Acrolepiopsis  assectella.  commonly 
known  as  leek  moth.  This  certification 
would  ensure  that,  prior  to  departure  for 
the  United  States,  a  thorough 
phytosanitary  inspection  of  the  leeks 
was  performed  and  no  leek  moths  were 
found  in  the  shipment. 

Papaya  From  Brazil 

We  are  proposing  to  allow  solo  type 

Gpayas  {Carica  papaya)  from  Brazil  to 
imported  into  the  United  States  if  the 
fruit  is  grown  in  the  State  of  Espirito 
Santo  and  if  the  fruit  has  been  grown, 
packed,  and  shipped  in  accordance  with 
certain  phytosanitary  conditions. 

Because  papayas  can  be  hosts  of 
several  serious  plant  pests,  including 
the  Mediterranean  fruit  fly  {Ceritatis 
capitata]  (Medfly)  and  the  South 


American  frvit  fly  {Anastrepha 
fratercuJus),  we  would  require  that 
papayas  intended  for  importation  into 
the  United  States  frt>m  the  State  of 
Espirito  Santo,  Brazil,  be  subject  to 
certain  special  conditions.  The 
proposed  special  conditions  outlined 
below  for  the  imp>ortation  of  papaya 
from  Brazil  are  based  on  the  provisions 
in  §  319.56-2W  of  the  regulations  for 
papaya  &t>m  Costa  Rica  and  on  the 
proposed  changes  to  those  provisions 
located  under  the  heading  "Papaya  frtjm 
Costa  Rica"  in  this  document.  The 
conditions  would  read  as  follows: 

1 .  The  [>apayas  were  grown  and 
packed  for  shipment  to  the  United 
States  in  the  State  of  Espirito  Santo. 

This  condition  would  ensure  that 
papayas  intended  for  the  United  States 
would  only  be  gro%vn  and  packed  in 
Espirito  Santo.  The  State  of  Espirito 
Santo  is  ciurently  the  only  papaya 
production  and  packing  area  in  Brazil 
where  fruit  fly  traps  are  maintained  and 
where  the  other  elements  of  the  systems 
approach  described  below  are  in  place. 

2.  Beginning  at  least  30  days  before 
harvest  began  and  continuing  through 
the  completion  of  harvest,  all  trees  in 
the  area  where  the  papayas  were  grown 
were  kept  free  of  papayas  that  were  one- 
half  or  more  ripe  (more  than  one-quarter 
of  shell  surface  yellow),  and  all  culled 
and  fallen  fruit  were  removed  from  the 
field  at  least  twice  a  week. 

Papayas  that  are  one-half  or  more 
ripe,  as  well  as  culled  or  fallen  papayas, 
could  serve  as  host  material  for  Medfly 
and  South  American  fruit  fly.  Therefore, 
this  condition  would  greatly  reduce  the 
risk  that  Medfly  or  South  Arnerican  fruit 
fly  would  be  attracted  to  the  fields 
where  papayas  intended  for  importation 
into  the  United  States  are  grown. 

3.  When  packed,  the  papayas  were 
less  than  one-half  ripe  (shell  surface  no 
more  than  one-quarter  yellow, 
surrounded  by  light  green)  and 
appeared  to  be  free  of  all  injurious  plant 
pests. 

This  condition  would  also  reduce  the 
risk  of  introduction  of  Medfly  or  South 
American  fr\iit  fly,  as  well  as  other 
injurious  plant  pesls.  into  the  United 
States.  Papayas  themselves  are  not  a 
preferred  host  for  these  fruit  flies,  and 
papayas  that  are  less  than  one-half  ripe 
pose  very  Uttle  risk  of  attracting  Medfly 
or  South  American  fruit  fly. 

4.  The  papayas  were  packaged  so  as 
to  prevent  access  by  fruit  flies  or  other 
injurious  plant  pests,  and  the  package 


does  not  contain  any  other  fruit, 
including  papayas  not  qualified  for 
importation  into  the  United  States. 
This  condition  would  ensure  that 
papayas  that  have  already  been 
inspected  and  packaged  for  shipment  to 
the  United  States  would  not  be  at  risk 
for  fruit  fly  infestation. 

5.  All  activities  described  in 
provisions  1  through  4  above  were    ' 
carried  out  under  die  general 
supervision  and  direction  of  plant 
health  officials  of  the  national  Ministry 
of  Agriculture. 

The  supervision  of  the  Brazilian 
Ministry  of  Agriculture  would  help 
ensure  that  all  of  the  activities  required 
by  the  regulations  were  properly  carried 
out. 

6.  Beginning  at  least  1  year  before 
harvest  began  and  continuing  through 
the  completion  of  harvest,  fruit  fly  traps 
were  maintained  in  the  field  where  the 
papayas  were  grown.  The  traps  were 
placed  at  the  rate  of  1  trap  per  hectare 
and  were  checked  for  fruit  flies  at  least 
once  a  week  by  plant  health  officials  of 
the  national  Ministry  of  Agriculture. 
Fifty  percent  of  the  traps  were  of  the 
McPhail  type,  and  50  percent  of  the 
traps  were  of  the  Jackson  type.  The 
national  Ministry  of  Agriculture  kept 
records  of  the  ftnit  fly  finds  for  each 
trap,  updating  the  records  each  time  the 
traps  were  checked,  and  made  the 
records  available  to  APHIS  upon 
request.  The  records  were  maintained 
for  at  least  1  year. 

This  condition  would  ensure  that  the 
earliest  possible  detection  of  the 
presence  of  fruit  flies  in  and  around 
fields  where  papayas  are  grown  can  be 
made.  If  a  fruit  fly  is  trapped,  the 
Brazilian  Ministry  of  Agriculture  would 
increase  the  trap  density  in  the  area  and, 
if  more  fruit  flies  are  found,  begin 
malathion  bait  sprays.  This  condition 
would  also  allow  APHIS  to  monitor  the 
trapping  records  of  the  area  for  a  1-year 
period. 

7.  All  shipments  of  papayas  must  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  national 
Ministry  of  Agriculture  stating  that  the 
papayas  were  grown,  packed,  and 
shipp>ed  in  accordance  with  the 
provisions  of  this  section. 

This  condition  would  help  ensure 
that  the  provisions  of  the  regulations 
have  been  met. 

We  believe  that  the  provisions  of 
§  319.56-6  and  all  other  applicable 
requirements,  as  well  as  the  proposed 
special  conditions,  would  be  sufficient 


to  prevent  the  introduction  of  leek 
moths  and  fruit  flies  into  tiie  United 
States.  Pest  risk  analyses  conducted  by 
APHIS  have  determined  that  injurious 
-plant  pests  other  than  those  mentioned 
that  might  be  carried  by  the  leek  or 
papaya  would  be  readily  detectable  by 
a  USDA  inspector.  As  noted,  the  leek 
and  papaya  would  be  subject  to 
inspection,  disinfection,  or  both,  at  the 
port  of  first  arrival,  in  accordance  with 
§319.56-6. 

Garlic  From  Romania 

Sactirai  319.56-2g  lists  countries  from 
which  garUc  may  be  imported  into  the 
United  States.  We  are  proposing  to 
amend  §  319.56-2g  to  allow  garlic  to  be 
imported  from  Romania  into  the  United 
States  if  it  has  been  fumigated  with 
methyl  bromide,  according  to  the 
treatment  schedule  set  forth  below. 
Garlic  is  attacked  by  the  garlic  borer 
{Brachycerue  spp.)  and  the  garlic  moth 
[Dyspessa  ulula  [Bkh.])  in  Romania. 
Visual  inspection  cannot  be  relied  upon 
to  detect  these  insects.  However,  the 
garlic  can  be  treated  as  follows  to 
destroy  these  injurious  plant  pests: 

32  g^>  (2  Um/1000  fti)  for  IV^  houn  at  37 

*C  or  above  (90  "F  or  above);  or 
32  g/nP  (2  {bs/lOOO  ft>)  for  2  houra  at  26.S- 

31.5'C(80-fl9*F);OT 
40  g/m>  (2  lbs/1000  tt?)  for  2  houra  at  21-26 

•C  (70-79  'F);  or 
48  g/m)  (3  lbs/1000  tfi]  for  2  houra  at  15.5- 

20^  "C  (60-69  'F):  ot 
48  g/m'  (3  lb«/1000  ft»)  for  3  houra  at  10-15 

•C  (50-59  'F);  or 
48  g/m>  (3  lbs/1000  tP)  for  4  houra  at  4.5- 

9.5  "C  (40-49  "F) 

The  treatments  described  above  have 
been  determined  to  be  effective  against 
the  specified  insects.  This 
determination  is  based  on  research 
evaluated  and  approved  by  the 
Department.  A  bibliography  and 
additional  information  on  this  research 
may  be  obtained  from  APHIS  by  writing 
to  the  Oxford  Methods  Development 
Center.  901  Hillsboro  St..  Oxford,  NC 
27555. 

Pest  risk  analyses  conducted  by 
APHIS  have  determined  that  any  other 
injurious  plant  pests  that  might  be 
carried  by  the  garlic  would  be  readily 
detectable  by  a  USDA  inspector.  As 
noted,  the  garlic  would  be  subject  to 
inspection,  disinfection,  or  both,  at  the 
port  of  first  arrival,  in  accordance  with 
§319.56-6. 

Currently,  §  319.56-2g  sets  out  the 
treatment  schedule  shown  above.  We 
are  proposing  to  remove  this  schedule 
from  the  regulations,  and,  instead  refer 
readers  to  the  Plant  Protection  and 
Quarantine  Treatment  Manual  (PPQ 
Treatment  Manual),  which  is 
incorporated  into  the  regulations  by 


reference  at  7  CFR  300.1.  This  will 
eliminate  unnecessary  duplication  of 
ixeatment  provisions.  We  would  also 
update  the  PPQ  Treatment  Manual  to 
^ow  that  the  treatment  sdiedule  shown 
above  is  approved  for  garlic  from 
Romania. 

Peppers  FromJaael 

The  regulations  at  §  319.56-2u(b) 
allow  peppers  from  the  Paran  region  of 
the  Arava  Valley  in  Iscael  to  be  imported 
into  the  United  States  imder  certain 
conditions.  Based  on  trapping  data  ^ 
from  the  agricultural  producticm  areas  of 
the  Arava  Valley,  we  are  proposing  to 
extend  the  production  area  where 
peppers  may  be  grown  for  impc»tation 
into  the  United  States  to  include  all  of 
the  Arava  Valley.  All  of  the  current 
conditions  for  importation  under 
§  319.S6-2u(b)  fat  peppers  from  the 
Paran  region  would  apply  to  the  entire 
Arava  Valleys  the  peppers,  among  other 
tilings,  would  have  to  be  grown  in 
insect-proof  plastic  screenhouses,  sorted 
and  packed  in  insect-proof 
screenhouses,  and  transported  in  fruit 
fly-proof  containers.  Additionally, 
malathion  bait  spray  treatments  would 
have  to  be  applied  to  residential  areas 
in  the  Arava  Valley  at  6-  to  10-day 
intervals  beginning  not  less  than  30 
days  before  the  harvest  of  backyard  fruit 
fly  host  material  in  residential  areas  and 
continuing  through  the  harvest  The 
Israeli  Department  of  Plant  Protection 
and  Inspection  would  also  conduct 
trapping  for  Medfly  throughout  the 
agricultural  production  areas  of  the 
Arava  Valley,  Israel,  and  if  a  single 
Medily  is  captured  in  a  screenhouse, 
exports  frt>m  that  screenhouse  would 
immediately  be  cancelled  imtil  the 
source  of  the  infestation  is  delimited, 
trap  density  is  Lncreased,  pesticide 
sprays  are  applied,  or  other  measures 
acceptable  to  APHIS  are  taken  to 
prevent  further  occurrences.  Further, 
signs  in  English  and  Hebrew  must  be 
posted  along  Arava  Highway  90  stating 
that  discarding  fruits  and  vegetables 
from  passing  vehicles  is  prohibited. 
Accordingly,  we  propose  to  amend 
§  319.56-2u(b)  to  extend  the  production 
area  in  the  Arava  Valley.  Israel,  where 
peppers  may  be  grown  for  importation 
into  the  United  States  to  include  all  of 
the  Arava  Valley. 

In  accordance  with  §  319.56-2u(b)(6), 
peppers  imported  into  the  United  States 
fitjm  the  Paran  region  of  the  Arava 
Valley,  Israel,  may  not  be  distributed 
outside  of  the  following  States: 
Connecticut,  the  District  of  Columbia, 


'Infonnation  on  this  trapping  data  may  be 
obtained  by  writing  to  the  person  listed  under  FOR 
FURTMBI  MRMMUnON  OONTACT. 


Delaware,  Iowa.  Illinois,  Indiana, 
Massachusetts,  Maryland,  Maine. 
Midiigan.  Minnesota,  New  Hampshire. 
New  Jeney.  New  York,  Ohio. 
Pennsylvania.  Rhode  island.  Vermont. 
Wisconsin,  ot  West  Virginia.  We  are 
proposing  to  amend  §  319.56-2u(b)(6)  to 
eliminate  the  distribution  restrictions  on 
lieppera  from  the  Arava  Valley,  Israel. 
As  peppere  frxun  the  Arava  Valley  must 
be  grown,  harvested,  and  packed  imder 
the  conditicms  described  in  the 
preceding  paragraph,  the  distribution 
restrictions  were  imposed  as  an 
additional,  final  precaution  against  the 
introduction  of  Medfly  into  the  United 
States.  We  are  proposing  to  eliminate 
these  distribution  requirements  because 
there  have  been  no  Medfly  interc^tions 
in  the  area  of  production  in  the  Arava 
Valley.  We  believe  that  this 
demonstrates  that  the  growing, 
harvesting,  and  packing  conditions 
imposed  on  the  imp<ulation  into  the 
United  States  of  peppers  from  the  Arava 
Valley,  Israel,  an  dependable  in 
preventing  the  introduction  of  Medfly 
into  the  United  States.  Therefore,  we 
conclude  that  restrictizig  the  distribution 
of  peppen  from  the  Arava  Valley  in  the 
United  States  is  unnecessary. 

Papayas  Prom  Costa  Rica 

The  regulations  at  §  319.56-^w  allow 
papayas  bom  Costa  Rica  to  be  imparted 
into  the  United  States  under  certain 
conditions.  One  of  the  conditions  is  that 
an  APHIS  inspector  in  Costa  Rica  certify 
that  specified  growing,  packing,  and 
trapping  requirements  have  been  met. 
We  are  proposing  to  allow  the  Costa 
Rican  Ministry  of  Agriculture  (MAG)  to 
make  this  certification.  We  are 
proposing  this  change  because  of  the 
success  of  the  joint  efl^ort  between  the 
Costa  Rican  MAG  and  APHIS  in  the 
Costa  Rican  papaya  program.  Since  the 
inception  of  the  papaya  program  in 
Costa  Rica,  no  fruit  fly  larvae  or  adult 
flies  have  been  intercepted  in  either  the 
preclearance  program  in  Costa  Rica  or  at 
the  port  of  entry  in  the  United  States. 
We  beUeve  that  this  dmnonstrates  that 
the  growing,  harvesting,  and  trapping 
conditions  governing  the  entry  into  the 
United  States  of  the  papayas  (see 
§319.5&-2w)  are  dependable  in 
preventing  the  introduction  of  fruit  flies 
into  the  United  States  and  that  the  Costa 
Rican  MAG  is  committed  to,  familiar 
with,  and  capable  of  sole  oversight  of 
the  papaya  program  in  Costa  Rica. 
Therefore,  we  are  proposing  that  the 
Costa  Rican  MAG  would  oversee  the 
program  as  stated  in  §  319.56-2w.  All 
shipments  of  papayas  from  Costa  Rica 
would  have  to  be  accompanied  by  a 
phytosanitary  certificate  signed  by  a 
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MAG  official  stating  that  the  conditions 
of  7  CFR  319.56-2W  have  been  met. 

In  conjunction  with  this  change,  we 
are  proposing  to  eliminate  the  trust  hmd 
agreement  requirements  contained  in 
§  319.5&-2w(a)  of  the  regulations. 
Currently  a  trust  fund  must  be 
mainatined  to  pay  for  services  that 
APHIS  provides  in  the  inspection  and 
certification  of  shipments  of  Costa  Rican 
papayas  bound  for  the  United  States. 

Medfly-Free  Anas  of  Chile 

The  regulations  at  §  319.56-2(i) 
provide  that  all  of  the  provinces  of 
Chik,  except  for  the  Provinces  of  Arica, 
Iquique.  and  Parinacota,  have  been 
determined  to  be  free  of  Medfly.  We  are 
proposing  to  declare  all  of  the  provinces 
of  Chile,  including  Arica.  Iquique,  and 
Parinacota,  free  of  Medfly.  Recently. 
Chile  provided  APHIS  with  the  trapping 
data,  including  the  protocol  and  results 
of  fruit  sampling,  sterile  fly  release,  and 
bait  spray  applications,  that 
demonstrates  that  the  provinces  of 
Arica,  Iquique,  and  Parinacota  meet  the 
criteria  for  a  Medfly-free  area. 
Accordingly,  we  would  amend 
§  319.56-2(1)  to  state  that  all  of  the 
provinces  of  Chile  are  considered  free  of 
Medfly. 

Lastly,  we  are  proposing  to  make 
minor  editorial  changes  to  §  319.56- 
2r(a)(l}  and  §  319.56-2g{a)(l)  to  correct 
out-of-date  references  to  countries  or 
locations. 

Use  of  Methyl  Bromide 

Methyl  bromide  is  ciurently  in 
widespread  use  as  a  fumigant.  It  is 
presented  in  this  proposal  as  an 
alternative  to  a  phytosanitary  inspection 
that  determines  that  shipments  of  garlic 
from  Romania  are  apparently  free  of 
living  stages  of  Brachycenis  spp.  and 
Dyspessa  ulula  (Bkh.).  The 
environmental  effects  of  using  methyl 
bromide,  however,  are  being  scrutinized 
by  international.  Federal,  and  State 
agencies.  The  U.S.  Environmental 
Protection  Agency  (EPA),  based  on  its 
evaluation  of  data  concerning  the  ozone 
depletion  potential  of  methyl  bromide, 
pubhshed  a  notice  of  final  rulemaking 
in  the  Federal  Regiater  on  December  10, 
1993  (58  PR  65018-65082).  That 
rulemaking  freezes  methyl  bromide 
production  in  the  United  States  at  1991 
levels  and  requires  the  phasing  out  of 
domestic  use  of  methyl  bromide  by  the 
year  2001.  APHIS  is  studying  the 
effectiveness  and  environmental 
acceptabihty  of  alternative  treatments  to 
prepare  for  the  eventual  unavailabiUty 
of  methyl  bromide  fumigation.  Our 
current  proposal  assiunes  the  continued 
availability  of  methyl  bromide  for  use  as 


a  fumigant  for  at  least  the  next  few 
years. 

Executive  Order  12886  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Oder  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  accordance  with  5  U.S.C  603,  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this 
proposed  rule  on  small  entities.  Based 
on  the  information  we  have,  there  is  no 
basis  to  conclude  that  adoption  of  this 
proposed  rule  would  result  in  any 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  we  do  not  currently  have  all 
of  the  data  necessary  for  a 
comprehensive  analysis  of  the  effects  of 
this  proposed  rule  on  small  entities. 
Therefore,  we  are  inviting  comments  on 
potential  effects.  In  particular,  we  are 
interested  in  determining  the  number 
and  kind  of  small  entities  that  may 
incur  benefits  or  costs  from  the 
implementation  of  this  proposed  rule. 

Under  the  Federal  Plant  Pest  Act  and 
the  Plant  Quarantine  Act  (7  U.S.C. 
150dd,  150ee,  150ff,  151-165,  and  167), 
the  Secretary  of  Agricultiue  is 
authorized  to  regulate  the  importation  of 
fruits  and  vegetables  to  prevent  the 
introduction  of  injurious  plant  p>ests. 

This  proposed  rule  would  amend  the 
regulations  governing  the  importation  of 
froiits  and  vegetables  by  allowing  a 
number  of  previously  prohibited  fruits 
and  vegetables  to  be  imported  into  the 
United  States  from  certain  foreign 
countries  and  localities  under  specified 
conditions.  The  importation  of  these 
fruits  and  vegetables  has  been 
prohibited  because  of  the  risk  that  they 
could  introduce  injurious  plant  pests 
into  the  United  States. 

Our  proposal  is  based  on  pest  risk 
assessments  that  were  conducted  by 
APHIS  at  the  request  of  various 
importers  and  foreign  ministries  of 
agriculture.  The  pest  risk  assessments 
indicate  that  the  fruits  or  vegetables 
listed  in  this  proposed  rule  could,  under 
certain  conditions,  be  imported  into  the 
United  States  without  significant  pest 
risk.  All  of  the  fruits  and  vegetables,  as 
a  condition  of  entry,  would  be  subject 
to  inspection,  disinfection,  or  both,  at 
the  port  of  first  arrival  as  may  be 
required  by  a  USDA  inspector.  In 
addition,  some  of  the  fruits  and 
vegetables  would  be  required  to  undergo 
mandatory  treatment  for  injurious  plant 
pests  as  a  condition  of  entry,  or  to  meet 


other  special  conditions.  This  action 
would  provide  the  United  States  with 
additional  kinds  and  sources  of  fruits 
and  vegetables  while  continuing  to 
provide  protection  against  the 
introduction  into  the  United  States  of 
injurious  plant  pests  by  imported  fruits 
and  vegetables. 

Availability  of  Data 

For  many  of  the  commodities 
proposed  for  importation  into  the 
United  States  in  this  document,  data  on 
the  levels  of  production  and  the 
anticipated  import  volume  is 
unavailable  for  a  number  of  reasons. 
First,  many  of  these  commodities  are  ' 
not  produced  in  significant  quantities 
either  in  the  United  States  or  in  the 
country  that  would  be  exporting  the 
commodity  to  the  United  States; 
generally,  less  statistical  data  is 
collected —  and  therefore  available  — for 
commodities  produced  in  small 
quantities  when  compared  to  a 
country's  more  heavily-produced 
commodities.  Second,  some  of  these 
commodities  do  not  appear  to  be 
produced  in  the  United  States  at  all; 
therefore,  data  on  the  U.S.  production 
and  export  levels  for  those  commodities 
does  not  exist.  Finally,  estimates  of 
potential  exports  of  commodities  fixjm 
foreign  countries  to  the  United  States 
are  often  difficult  to  obtain,  due  in  part 
to  the  uncertainty  surrounding  the  cost 
and  availability  of  transportation  and 
the  demand  for  the  commodity  in  the 
United  States. 

Leeks  From  Belgium 

No  information  is  available  on  U.S. 
production  of  leeks.  Data  is  available, 
however,  on  U.S.  exports  and  imports  of 
the  commodity.  In  1995,  the  United 
States  imported  2,764  metric  tons  of 
leeks,  an  increase  over  the  1993  and 
1994  levels  (2,328  metric  tons  and  2.042 
metric  tons,  respectively).  In  1995,  the 
United  States  exported  3,279  metric 
tons  of  leeks,  also  an  increase  over  the 
1993  and  1994  levels  (2,519  metric  tons 
and  2,708  metric  tons.  res[>ectively). 

The  fact  that  the  United  States  exports 
leeks  suggests  that  the  commodity  is 
produced  in  the  United  States. 
However,  the  volume  of  exports 
suggests  that  the  level  of  production  is 
low  relative  to  other,  more  popular 
vegetables. 

Data  on  the  number  or  size  of  leek 
producers  in  the  United  States  is  not 
available.  However,  since  most  U.S. 
vegetable  and  melon  farms  are  small  by 
Small  Business  Administration  (SEA) 
standards,  it  is  very  likely  that  the  U.S. 
farms  that  produce  leeks  are  also  small. 


Data  on  the  volume  of  potential 
exports  of  leeks  from  Belgiam  to  the 
United  States  is  not  available. 

Papaya  From  Brazil 

In  1905.  the  United  States  produced 
23.042  metric  tons  (fresh  equivalent)  of 
papaya  for  himian  consumption,  valued 
at  $18.5  million.  In  1993  and  1994.  the 
United  States  produced  28,939  metric 
tons  and  28,123  metric  tons, 
respectively,  of  papaya  for  human 
consumption. 

Imports  into  the  United  States  of  fresh 
papaya  have  grown  rapidly,  to  Ae  point 
where  imports  now  exceed  U.S. 
production  levels  of  papaya  for  human 
consump>tion.  In  1995,  the  United  States 
imported  33,288  metric  tons  of  fresh 
papaya,  a  significant  increase  over  the 
1993  and  1994  levels  (14,198  metric 
tons  and  18.677  metric  tons, 
respectively).  The  increase  in  U.S. 
imports  of  fresh  papaya  since  1993  is 
due  almost  entirely  to  increased 
shipments  from  Mexico,  the  source  of 
most  U.S.  papaya  imports.  The  United 
States  is  a  net  importer  of  fresh  papaya, 
as  exports  of  the  commodity  from  the 
United  States  did  not  exceed  8.293 
metric  tons  in  any  of  the  years  between 
1993  and  1995. 

In  1992,  papaya  was  produced  at  519 
farms  in  the  United  States.  It  is  not 
known  how  many  of  those  farms  are 
considered  small  entities  imder  SBA 
standards,  since  information  on  their 
sizes  is  not  available.  However,  most  are 
probably  small,  since  most  U.S.  farms 
whose  revenues  are  derived  primarily 
from  the  sale  of  fruits  and  tree  nuts  are 
considered  small. 

In  1993,  Brazil  was  the  world's  largest 
producer  of  papaya.  In  that  year,  Brazil 
produced  an  estimated  1,750.000  metric 
tons  of  papaya.  30.1  percent  of  the 
world's  total.  No  data  is  available, 
however,  on  the  volume  of  potential 
exports  of  this  commodity  from  Brazil  to 
the  United  States. 

Radicchio  From  Ecuador 

Data  on  radicchio  production  for  the 
entire  United  States  is  not  available. 
However,  production  data  is  available 
for  the  State  of  California,  where  most, 
if  not  all,  of  U.S.  radicchio  is  produced. 
In  1994,  California  produced  7,040 
metric  tons  of  radiixhio,  an  increase 
over  the  State's  1993  volume  of  6,387 
metric  tons.  California's  1994 
production  had  a  value  of  S7.7  million. 
No  information  on  U.S.  (or  California) 
trade  in  radicchio  is  available. 

Data  on  the  number  or  size  of 
radicchio  producers  in  the  United  States 
(or  California)  is  not  avail^le.  However, 
since  most  U.S.  vegetable  and  melon 
fenns  are  oensideied  small  by  SBA 


stmukrds.  it  is  very  likely  that  the  U.S. 
farms  that  produce  radicchio  ue  also 
small. 

Information  on  Ecuador's  producti(Hi 
and  export  of  radicchio.  including 
potential  exports  to  the  United  States,  is 
not  available. 

Eggplant  From  El  Salvador 

In  1995.  the  United  States  produced 
28.710  metric  tons  of  eggplant,  with  a 
value  of  $16.2  million.  In  1993  and 
1994,  domestic  production  levels  were 
34.160  metric  tons  and  35,380  metric 
tons,  respectively.  U.S.  production  has 
been  supplemented  by  a  steadily 
growing  level  of  eggplant  imports. 
18,154  metric  tons  in  1993,  21,302 
metric  tons  in  1994,  and  24.946  metric 
tons  in  1995.  The  United  States  is  a  net 
importer  of  eggplant,  as  exports  of  the 
commodity  bom  the  United  States  did 
not  exceed  9,090  metric  tons  in  any  of 
the  years  between  1993  and  1995. 

In  1992.  the  latest  year  for  which  data 
is  available,  eggplant  was  produced  at 
2,203  farms  in  the  United  States,  h  is 
not  known  how  many  of  these  farms  are 
considered  small  entities  under  SBA 
standards,  since  information  as  to  their 
size  is  not  available.  However,  most  are 
probably  small,  since  most  vegetable 
and  melon  farms  in  the  United  States 
are  small. 

Data  on  the  volume  of  eggplant 
production  in  El  Salvador  is  not 
available.  Data  on  the  volimie  of 
potential  exports  of  eggplant  from  El 
Salvador  to  the  United  States  is  also  not 
available. 

Basil  and  Dill  From  Guatemala 

Information  on  U.S.  production  and 
exportation  of  basil  is  not  available,  but 
indicators  suggest  that  basil  is  not 
grown  commercially  in  significant 
quantities  in  the  United  States.  In  1995, 
the  United  States  imported  3,404  nietric 
tons  of  basil  with  a  value  of  $4.9 
milHon.  U.S.  basil  imports  in  1994  and 
1993  were  3,216  metric  tons  and  2.449 
metric  tons,  respectively. 

Information  on  U.S.  production  and 
exportation  of  dill  is  not  available,  but 
indicators  suggest  that  dill,  like  basil,  is 
not  grown  commercially  in  significant 
quantities  in  the  United  States.  In  1995, 
the  United  States  imported  766  metric 
tons  of  dill  with  a  value  of  $1.0jnillion. 
U^.  dill  imports  in  1994  and  1993  were 
949  metric  tons  and  828  metric  tons, 
respectively. 

Guatemala  currently  produces  basil 
and  dill  for  its  local  market  only.  No 
data  is  available  on  the  exact  level  of 
basil  or  dill  production  in  Guatemala, 
but  the  volume  is  beheved  to  be  very 
smaU.  Data  on  tiie  vohune  of  potential 
exports  of  these  oommodities  from 


Guatemala  to  the  United  States  is  not 
available. 

Mioga  Ginger  From  Japan 

No  information  is  available  on  U.S. 
production  or  exportation  of  the 
flowers,  leaves,  and  stems  of  mioga 
ginger.  The  absence  of  such  data 
suggests  that  commercial  production  of 
mioga  ginger  in  the  United  States  is 
neghgible,  at  most.  Mioga  ginger  is  a 
spice,  and  most  spices  are  not  grown 
commercially  in  significant  quantities  in 
the  United  States.  Data  on  U.S.  imports 
of  mioga  ginger  is  also  not  available. 

Japan  produced  6,638  metric  tons  of 
mioga  ginger  in  1994.  No  information  is 
available  on  the  potential  volume  of 
exports  of  this  commodity  from  Japan  to 
the  United  States.  At  the  present  time, 
all  mioga  ginger  produced  in  Japan  is 
consumed  locally;  none  is  exported. 

Leek  From  The  Netherlands 

Data  on  U.S.  production  and  trade  of 
leeks  is  discussed  above  under  the 
heading  "Leeks  from  Belgium." 

In  1994,  The  Netherlands  produced 
102,727  metric  tons  of  leeks,  and  its 
exports  of  leeks  that  year  totaled  43,764 
metric  tons.  In  1995,  the  Netherlands 
exported  51,062  metric  tons  of  leeks, 
with  just  over  50  percent  of  those 
exports  directed  to  Germany.  Potential 
exports  of  leeks  from  The  Netherlands 
to  the  United  States  could  reach  1,000 
metric  tons  annually,  depending  on 
such  factors  as  the  cost  and  availabihty 
of  air  transportation  and  demand  in  the 
United  States.  However,  as  the  United 
States  is  a  net  exporter  of  leeks,  it  is 
doubtful  that  consumer  demand  in  the 
United  States  will  encourage  a 
substantial  volume  of  leek  imports  frt>m 
The  Netherlands. 

Eggplant  From  Nicaragua 

Data  on  U.S.  production  and  trade  of 
eggplant  is  discussed  above  under  the 
heading  "Eggplant  from  El  Salvador." 

To  date,  all  of  the  eggplant  produced 
commercially  in  Nicaragua  has  been 
consumed  locally.  No  data  is  available, 
however,  on  the  volume  of  eggplant 
production  in  Nicaragua.  In  addition,  no 
data  on  the  volume  of  potential  exports 
of  eggplant  from  Nicaragua  to  the 
United  States  is  available.  However, 
relatively  small  quantities  are  likely  to 
he  imported.  In  1993,  for  example. 
Nicaragiia  produced  little  or  no 
eggplant,  and  its  production  of  all 
vegetables  and  melons  that  year  totaled 
only  59.000  metric  tons.  By  comparison. 
U.S.  supply  (domestically  produced  and 
imported)  of  eggplant  alone  in  1993 
totaled  52.314  metric  tons,  just  sfightly 
less  than  Nicaragua's  entire  vegetable 
aad  melon  production  that  year. 
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Radjcchio  From  Nicamgua 

Data  on  the  production  of  radicchio  in 
California  is  discussed  above  under  the 
heading  "Radicchio  from  Ecuador." 

Nicaragua  currently  produces 
radicchio  for  its  local  market.  No  data  is 
available  on  the  exact  volume  of 
radicchio  production  in  Nicaragua,  but 
the  voliune  is  believed  to  be  very  small. 
Data  on  the  volume  of  potential  exports 
of  radicchio  6x)m  Nicaragua  to  the 
United  States  is  also  not  available. 

Garlic  Fmm  Romania 

In  1995,  the  United  States  produced 
232,010  metric  tons  of  fresh  garlic, 
valued  at  $179.8  million.  In  1993  and 
1994,  domestic  production  levels  were 
188.690  metric  tons  and  208,200  metric 
tons,  respectively.  While  U.S. 
production  has  been  growing  rapidly, 
U.S.  imports  of  garUc  have  steadily 
declined,  39,381  metric  tons  in  1993, 
21,705  metric  tons  in  1994,  and  18,594 
metric  tons  in  1995.  U.S.  exports  of  the 
commodity  have  also  steadily  declined, 
from  11.274  metric  tons  in  1993  to  7,659 
metric  tons  in  1995. 

In  1992,  garUc  was  produced  at  619 
U.S.  farms.  It  is  not  known  how  many 
of  these  farms  are  considered  small 
entities  under  SBA  standards,  since 
information  as  to  their  size  is  not 
available.  However,  most  are  probably 
small,  since  most  vegetable  and  melon 
farms  in  the  United  States  are  small. 

In  1995,  Romania  produced  58,000 
metric  tons  of  garUc.  an  increase  over 
the  country's  1994  and  1993  production 
levels  (56.400  metric  tons  and  48,900 
metric  tons,  respectively).  In  1996, 
Romanian  garUc  production  is  estimated 
to  have  fallen  to  approximately  50,000 
metric  tons,  due  to  unfavorable  weather 
conditions.  Data  on  the  volume  of 
potential  exports  of  garUc  from  Romania 
to  the  United  States  is  not  available. 
However,  trade  sources  within  Romania 
indicate  that  the  prospects  for  future 
exports  to  the  United  States  are  reduced, 
owing  to  both  the  high  price  and  low 
quality  of  Romanian  garlic. 

The  alternative  to  this  proposed  rule 
was  to  make  no  changes  in  the 
regulations.  Alter  consideration,  we 
rejected  this  alternative  because  there  is 
no  biological  reason  to  prohibit  the 
importation  into  the  United  States  of  the 
fruits  and  vegetables  listed  in  this 
document 

Executnre  Order  12988 

This  proposed  rule  would  allow 
certain  fruits  and  vegetables  to  be 
imported  into  the  United  States  from 
certain  parts  of  the  world.  If  this 
.proposed  rule  is  adopted,  State  and 
local  laws  and  regulations  regarding  the 


importation  of  fruits  and  vegetables 
under  this  rule  would  be  preempted 
while  the  fruits  and  vegetables  are  in 
foreign  commerce^resh  fruits  and 
vegetables  are  generally  imported  for 
immediate  distribution  and  sale  to  the 
consuming  public,  and  would  remain  in 
foreign  commerce  until  sold  to  the 
ultimate  consimier.  The  question  of 
when  foreign  conunerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by- 
case  basis.  If  this  proposed  rule  is 
adopted,  no  retroactive  effect  will  be 
given  to  this  rule,  and  this  rule  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperw(M-k  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.],  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  96-046-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  96-046-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238, 
and  (2)  Clearance  Officer,  OIRM,  USDA, 
room  404- W,  14th  Street  and 
Independence  Avenue  SW., 
Washington.  DC  20250.  A  cmnment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

The  paperwork  associated  with  the 
importation  of  the  fruits  and  vegetables 
named  in  this  dociunent  would  include 
the  completion  of  phytosanitary 
certificates  and  fruit  fly  monitoring 
records.  We  are  soliciting  comments 
from  the  public  (as  well  as  affected 
agencies)  concerning  our  information 
collection  and  recordkeeping 
requirements.  We  need  this  outside 
input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
vaUdity  of  the  methodology  and 
assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 


(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1.31  hours  per 
response. 

Respondents:  Foreign  plant  health 
protection  authorities. 

Estimated  number  of  respondents:  50. 

Estimated  number  of  responses  per 
respondent:  10. 

Estimated  total  annual  burden  on 
respondents:  656  hours. 

Copies  of  this  information  collection 
can  be  obtained  from:  Clearance  Officer, 
OIRM,  USDA,  Room  404-W,  14th  Sti«et 
and  Independence  Ave.,  SW, 
Washington,  DC  20250. 

List  of  Subjects 

7  CFR  Part  300 

Incorporation  by  reference.  Plant 
diseases  and  pests,  Quarantine. 

7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey. 
Imports,  Incorporation  by  reference. 
Nursery  Stock,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  7  CFR  parts  300  and  319 
are  proposed  to  be  amended  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  ISOee.  154, 161, 162, 
and  167;  7  CFR  2.22.  2.80.  and  371.2(c). 

2.  In  §  300.1.  paragraph  (a),  the 
introductory  text  would  be  revised  to  . 
read  as  follows: 

§  300. 1    Materials  Incorporated  by 
reference;  availability. 

(a)  Plant  Protection  and  Quarantine 
Treatment  Manual.  The  Plant  Protection 
and  Quarantine  Treatment  Manual, 
which  was  reprinted  November  30, 
1992,  and  includes  all  revisions  through 

,  has  been  approved 

for  incorporation  by  reference  in  7  CFR 
chapter  III  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 


PART  319— FOREIGN  QUARANTINE 
NOTICES 

3.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 


Authority:  7  U.S.C.  ISOdd,  ISOee.  ISOff, 
151-167,  450,  2803,  and  2809;  21  U.S.C.  136 
and  136a;  7  CFR  2.22.  2.80.  and  371.2(c). 

S  319.56-2    [Amandad] 

4.  In  §  319.56-2,  paragraph  (j)  would 
be  amended  by  removing  the  words 
"except  Arica,  Iquique,  and  Parinacota'. 

5.  In  §  319.56-2g,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§  31 9.56-2g    Adminstrathre  Irtstnictions 
prescribing  method  of  treatment  of  garlic 
from  specifled  countries. 

(a)  Except  as  otherwise  provided  in 
these  administrative  instructions, 
fumigation  with  methyl  bromide  in 
vactmm  fumigation  chambers,  in 
accordance  with  the  Plant  Protection 
and  Quarantine  Treatment  Manual, 
which  is  incorporated  by  reference  at 
§  300.1  of  this  chapter,  is  a  condition  of 


entry  under  permit  for  all  shipments  of 
garlic  {Allium  sativum)  from  Algeria, 
Armenia,  Austria,  Azerbaijan,  Czech 
Republic,  Egypt,  Estonia,  France, 
Georgia,  Germany,  Gre^e,  Hungary, 
Iran,  Israel,  Italy,  Latvia,  Lithuania, 
Moldova,  Morocco,  Portugal,  Romania, 
the  area  of  the  Russian  Federation  west 
of  the  Ural  Mountains,  Slovakia,  South 
Africa  (Republic  of),  Spain,  Switzerland, 
Syria,  Turkey,  Ukraine,  and  the  area  of 
the  former  Yugoslavia.  Fumigation  is  to 
be  carried  out  under  the  supervision  of 
a  plant  quarantine  inspector  and  at  the 
expense  of  the  importer.  While  it  is 
believed  that  the  garlic  will  be 
unaffected  by  the  fumigation,  the 
treatment  will  be  at  the  importer's  risk. 
Such  entry  will  be  limited  to  ports 
named  in  the  permits,  where  approved 


facilities  for  vacuum  fumigation  with 
methyl  bromide  are  available. 


S319.56-2r    [Amartdad] 

6.  bi  §3ig.56-2r,  paragraph  (a)(1) 
would  be  amended  by  removing  the 
words  ",  and  West  Germany",  by  adding 
the  word  "Germany,"  immediately 
following  the  word  "France",  and  by 
adding  the  word  "and"  immediately 
following  the  word  "Sweden,". 

7.  In  §  319.56-2t,  the  table  would  be 
amended  by  adding,  in  alphabetical 
order,  the  following  entries: 

§319.5e-2t  Administrative  instruetlons: 
condHiora  governing  ttta  entry  of  certain 
fruits  and  vegetables. 


Counby/locaftty 


Common  name 


Botanical  name 


Plant  part(s) 


Belgium 


leek AKum  spp. 


Whole  plant.  (Must  be  accompanied  by  a 
phytosanitary  certificate  issued  t>y  the  Minis&y  of 
Agrkxitture  of  BeigiufD  stating  that  the  leei(  is  ap- 
parently tree  of  Acrolepiopsis  assecteMa.) 


Ecuador 


El  Salvador 


Guatemala 


Japan  

Netherlands 


Radicchio 


Cichorium  spp Above  ground  parts. 


Eggplant  Solanum  meiongena 


Fmtt. 


DiU 


Ocimum  spp Above  ground  parts. 

Anethum  graveotens Atwve  ground  parts. 


Mioga  Ginger Zngber  mioga . 


\jaek AIMum  spp. 


Above  ground  parts. 


Whole  plant  (Must  be  accompanied  by  a 
phytosanitary  certificate  Issued  by  the  Ministry  of 
Agriculture  of  The  Nethertarvjs  stating  that  the  \eek 
is  apparently  free  of  Acrolepiopsis  assecteHa.) 


Nicaragua 


Eggplant  Solanum  metongena  Fnit 

Radicchio Cichorium  spp Above  grourxl  parts. 


f319.56-2u    [Amended] 

8.  Section  319.56-2u  would  be 
amended  as  follows: 

a.  In  paragraph  (b)(1),  by  removing  the 
words  "in  the  Paian  region  of'. 


b.  In  paragraph  (b)(2),  by  removing  the 
word  "Paran"  and  by  adding  in  its  place 
the  words  "the  Arava  Valley". 

c.  By  removing  paragraph  (b)(6)  and 
redesignating  paragraphs  (b)(7)  through 


(b)(9)  as  paragraphs  (b)(6)  through  (bK8), 
respectively. 

d.  In  newly  designated  paragraph 
(b)(6),  by  removing  the  word  "Paran" 


IMI 
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and  by  adding  in  its  place  the  words 
"the  Arava  Valley". 

e.  In  newly  designated  paragrafA 
(b)(7),  by  removing  the  word  'Taran" 
and  by  adding  in  its  place  the  words 
"the  Arava  Valley". 

9.  Section  319.56-2w  would  be 
revised  to  read  as  {ollows: 

f31t.5t-2«    Adniini«*«ttv*  ln«»uc«ofi: 
owidMoiia  QowafninQ  ttie  tnwy  of  pspeyea 

The  Solo  type  of  papaya  may  be 
imported  into  the  continental  United 
States.  Alaska,  Puerto  Rico,  and  the  U.S. 
Virgin  Islands  from  the  State  of  Espirito 
Santo.  Brazil,  and  the  provinces  of 
Guanacaste,  San  )ose.  and  Puntarenas, 
CosU  Rica,  only  under  the  fbllo%ving 
conditions: 

(a)  The  papayas  were  grown  and 
padwd  for  shipment  to  the  United 
States  in  the  State  of  Espirito  Santo, 
Brazil,  or  in  the  provinces  of 
Guanacaste.  San  )ose,  and  Puntarenas. 
CoeURica. 

(b)  Beginning  at  least  30  days  before 
harvest  began  and  continuing  through 
the  completion  of  harvest,  all  trees  in 
the  held  where  the  papayas  were  grown 
were  kept  free  of  papayas  that  were  ^/i 
or  more  ripe  (more  than  V4  of  the  shell 
surface  yellow),  and  all  culled  and 
EaUen  fruits  were  removed  bom  the  field 
at  least  twice  a  week. 

(c)  When  packed,  the  papayas  were 
less  than  ^/t  ripe  (the  shell  surface  was 
no  more  than  V*  yellow,  surrounded  by 
li^t  green),  and  appeared  to  be  free  of 
all  injurious  insect  pests. 

(d)  The  papayas  were  packaged  so  as 
to  prevent  access  by  fruit  flies  and  other 
injurious  insect  pests,  and  the  package 
does  not  contain  any  other  fruit. 
including  papayas  not  qualified  for 
importation  into  the  United  States. 

(e)  All  activities  described  in 
paragraphs  (a)  through  (d)  of  this  section 
were  carried  out  under  the  general 
supervision  and  direction  of  plant 
health  officials  of  the  national  Ministry 
of  Agncuhiue. 

(f)  Begiiming  at  least  1  year  before 
harvest  begins  and  continuing  through 
the  completion  of  harvest,  fruit  fly  traps 
were  maintained  in  the  field  where  the 
papayas  were  grown.  The  traps  were 
placed  at  a  rate  of  1  trap  per  hectare  and 
were  checked  for  fruit  fUes  at  least  once 
weekly  by  plant  health  officials  of  the 
national  Ministry  of  Agriculture.  Fifty 
pocent  of  the  traps  were  of  the  McPhail 
type,  and  fifty  percent  of  the  traps  were 
of  the  Jackson  type.  The  national 
Ministry  of  Agricultiue  kept  records  of 
fruit  fly  finds  for  each  trap,  updated  the 
records  each  time  the  traps  were 
checked,  and  made  the  records  available 
to  APHIS  inspectors  upon  request.  The 
records  were  maintained  bx  at  least  1 
year. 


(g)  All  shipments  must  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  national 
Ministry  of  Agriculture  stating  that  the 
papayas  were  grown,  packed,  and 
shipped  in  accordance  with  the 
provisions  of  this  section. 

Done  in  Washington.  DC.  this  19th  day  of 
March  1997. 
lafTy  !*•  Mauey, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  97-7455  Filed  3-24-97;  8:45  am] 


flCfR  Parts  land  3 

(DoeliMNo.«7-«1S-1] 

AfMmai  WaKara;  PaMton  foe 

AQCNCY:  Animal  and  Plant  Heahh 
Inspection  Service.  USDA. 
ACTION:  Notice  of  petition  and  request 
for  comments. 


We  are  notifying  the  pubUc  of 
our  receipt  of  a  petition  for  rulemaking, 
and  we  are  soUciting  public  comment 
on  that  petition.  The  petition,  sponsored 
by  the  Doris  Day  Animal  League, 
requests  that  we  amend  the  Animal 
Welfare  regulations  by  redefining  the 
term  "retail  pet  store"  and  by  including 
dealers  of  dogs  intended  for  hunting, 
security,  and  breeding  in  the 
regulations. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
27.  1997. 

A0O«^SSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-01  S-l.  Regulatory 
Analysis  and  Development.  PPD. 
APHIS,  suite  3C03,  AWO  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  youi  comments  refer  to 
Docket  No.  97-018-1.  Anyone  wishing 
to  see  copies  of  conunents  received,  or 
the  petition,  including  appendices,  may 
do  so  by  coming  to  USDA,  room  1141 , 
South  Building,  14th  Street  and 
Independence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  hohdays.  Pleaae  oill  ahead  on 
(202)  690-2817  to  facilitate  entry  into 
the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Bettye  Waltera,  Veterinary  Medical 
Officer,  AC,  APHIS,  4700  River  Road 
Unit  84.  Riverdale,  MD  20737-1234, 
(301) 734-7833. 

SUPPI^MBfTARY  INFORMATION: 

Background 

Under  the  Animal  Welfare  Act  (the 
Act)  (7  U.S.C  2131  et  seq.),  the 


Secretary  of  Agriculture  is  authorized  to 
promulgate  standards  and  other 
requirements  governing  the  humane 
handling,  housing,  care,  treatment,  and 
transportation  of  certain  nniTnalu  by  , 
dealers,  research  fadHties.  exhibitore, 
and  carriers  and  intermediate  handlers. 
Regulations  estabhshed  under  the  Act 
are  contained  in  9  CFR  parts  1,2,  and 
3.  9  CFR  part  1  contains  definitions  {or 
terms  used  in  9  CFR  parts  2  and  3. 
Subpart  A  of  9  CFR  part  3  contains 
specific  standards  for  the  humane 
handling,  care,  treatment,  and 
transportation  of  dogs  and  cats. 

A  petition  for  rulemaking,  spcmsored 
by  the  Doris  Day  Animal  League, 
requests  two  changes  to  the  regulations 
at  9  CFR  parts  1  and  3.  The  requested 
changes  are:  (1)  to  redefine  the  term 
"retail  pet  store"  in  9  CFR  part  1;  and 
(2)  to  regulate  dealers  of  dogs  intended 
for  himting,  seciuity,  and  breeding 
under  the  provisions  applicable  to  other 
dealers  of  dogs  in  9  CFR  part  3.  The 
petition  is  printed  below.  A  brief 
description  of  the  appendices  referred  to 
in  the  petition  appeara  at  the  end  of  the 
petition. 

Comments  are  invited  on  the 
proposed  changes  discussed  in  the 
petition.  In  particular,  we  are  soUciting 
comments  addressing  the  following 
questions: 

1.  Should  the  definition  of  "retail  pet 
store"  in  9  CFR  part  1  be  revised  to  read 
"a  non-residential  business 
estabhshment  used  primarily  for  the 
sale  of  pets  to  the  ultimate  customer'? 

2.  Should  dealere  of  dogs  intended  for 
hunting,  security,  and  breeding  be 
subject  to  the  applicable  regulations  at 

9  CFR  part  3,  subchapter  A"? 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.22. 
2.80.  and  371.2(g). 

Done  in  Washington.  DC,  this  19th  day  of 
March  1997. 

Tairy  L.  Mediwy, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

Petition  Before  the  U.S.  Department  of 
Agriculture 

Petition  fDr  Rulemaking  and  Collateral 
Relief;  Doris  Day  Animal  League,  227 
Massachusetts  Avenue,  NE,  Suite  100, 
Washington,  DC  20002 

)une  22. 1995. 

L  Introduction 

Piusuant  to  the  Administrative 
Procedure  Act.  5  U.S.C.  §  553(e).  the 
Doris  Day  Animal  League,  a  national 
animal  protection  organization, 
petitions  the  Department  of  Agriculture 


to:  (1)  change  the  department  poUcy  of 
excluding  from  regulation  hunting, 
security  and  breeding  dog  dealers, 
under  the  Animal  Welfare  Act  ("Act"), 
7  U.S.C.  §  2131  et  seq.;  and,  (2)  amend 
regulations  under  the  Act,  that  ciurently 
define  the  term  "retail  pet  store"  in  the 
Act  as  all  retail  pet  "outlets."  Doris  Day 
Animal  League  proposes  that  the 
definition  of  "retail  pet  store"  under 
USDA  regulations  be  a  "non-residential 
business  establishment  used  primarily 
for  the  sale  of  pets  to  the  ultimate 
consumer." 

n.  Nature  of  Petitioner's  Interests 

Petitioner,  the  Doris  Day  Animal 
League  (DDAL),  is  a  non-profit, 
charitable  corporation  with  principal 
offices  in  Washington,  D.C.  The  DDAL 
represents  a  membership  and  mailing 
constituency  of  more  than  298,000 
persons  nationwide.  The  primary  goal  of 
DDAL  is  to  promote  humane  care  and 
treatment  of  all  aiumals,  including 
animals  bred  and  raised  in  puppy  mills 
for  pets  or  hunting  dogs. 

Petitioner  DDAL  has  used  substantial 
resources  in  seeking  to  correct  the 
deficiencies  in  the  Animal  Welfare  Act,' 
regulations  under  the  Act  ^  and  the 
enforcement  of  regulations  promulgated 
pursuant  to  the  Act.  DDAL  actively 
participated  in  the  promulgation  of 
regulations  imderthe  1985  amendments 
to  the  Act  and  in  monitoring  the 
enforcement  of  the  Act  as  it  relates  to 
Class  "A"  dealers.  DDAL  played  a 
significant  role  in  the  development  of 
Canadian  regidations  limiting  the 
numbers  of  sick  and  diseased  puppies 
entering  Canada  from  U.S.  Class  "A" 
and  Class  "B"  dealer  operations,  and 
has  sent  the  Department  of  Agricultiu« 
over  75,000  petitions  and  postcards 
from  our  members  requesting  prompt 
action  to  reduce  the  abuses  prevalent  in 
the  puppy  breeding  industry. 

m.  SUtement  of  the  Problem 

A.  Current  USDA  Regulations  Defining 
"Retail  Pet  Store"  as  any  "Outlet"  are 
Overly  Broad  and  Violate  Both  the  Clear 
Language  and  the  Spirit  of  the  Animal 
Welfare  Act 

When  Congress  first  enacted  the 
Animal  Welfare  Act  in  1966  it  was 
intended  to  regulate  only  those  entities 
that  sold  animals  to  laboratories  and  to 
reduce  the  incidence  of  pet  theft.'  The 
1970  amendments  expanded  the 
coverage  to  include  dealers  of  animals 
sold  "for  use  as  pets  .  .  ."*The 
Congressional  amendment  specifically 
excluded  "retail  pet  stores."'  The 
Department  of  Agriculture  promulgated 
regulations  interpreting  the  term  "retail 
pet  store"  to  include  any  retail  "ouUet" 


under  the  1970  Amendments.^  The 
arbitrary  expansion  of  the  "retail  pet 
store"  exemption  called  for  in  the 
statute  to  include  any  "outlet"  selling  to 
the  consiuner  confounds  any  reasonable 
definition  of  "store"  in  the  English 
language  and  undermines  the  clear 
intent  of  the  statute.  This  expanded 
exclusion  allows  dozens  if  not  hundreds 
of  dog  breeders  to  keep  animals  in 
inhiunane  conditions,  without  adequate 
veterinary  care  and  completely 
protected  from  public  view  by  simply 
raising  and  selling  pets  directly  to  the 
public. 

Investigations  have  found  some  of 
these  facilities  to  be  operated  in  a 
manner  that  allows  conunimicable 
diseases  such  as  parvo  and  distemper  to 
spread,  and  provides  inadequate  shelter 
and  unhealthy  sanitary  conditions 
including  fetid  water,  vermin  infestation 
and  fecal  material  in  and  around  cages. 

For  example,  a  "20/20"  television 
report  highlighted  a  case  in  which  a  dog 
purchased  from  one  of  these  facilities 
was  found  to  have  a  staph  infection,  cot 
cicada,  diarrhea,  skin  fungus,  pyoderma 
parasites,  tapeworms,  hook  worms, 
whip  worms,  an  eye  infection,  a  weak 
immune  system  and  emodectic  mange. '' 
The  facility  involved  was  eventually 
prosecuted  and  closed  down  by  local 
authorities. 

A  more  recent  case  involves  a  breeder 
in  Glendale,  West  Virginia.  This  breeder 
was  given  a  six-month-old  male  Shih- 
Tzu  as  a  co-owner  in  January  of  1994. 
When  he  was  retiimed  to  the  other 
owners  on  October  19,  1994  he  was 
emaciated  and  dehydrated  and  had 
severe  flea  infections,  worms,  was 
extremely  matied,  and  needed  stitches 
to  close  a  wound.  The  co-owners  had  * 
tried  to  solicit  help  from  the  local  police 
to  investigate  complaints  regarding 
odors  emanating  from  the  yard,  but  the 
police  stated  that  they  did  not  have  the 
authority  to  act.^  If  the  kennel  were 
licensed  imder  the  Act,  it  would  be 
open  to  inspections  and  the  koimel 
would  be  mandated  to  correct 
deficiencies. 

The  agency's  interpretation  that  the 
term  "store"  includes  all  "outlets"  has 
allowed  these  and  other  equally 
deficient  establishments  to  operate 
unchecked  and  for  the  dogs  involved  to 
suffer  from  inadequate  housing,  food 
and  veterinary  care.  A  "store"  simply 
cannot  be  interpreted  to  encompass 
operations  that  breed,  raise  or  sell 
puppies  from  a  backyard,  fiving  room  or 
bam.  Therefore  this  interpretation  by 
the  agency  constitutes  an  unreasonable 
and  arbitrary  interpretation  of  the  clear 
and  plain  meaning  of  the  statute  and  is 
therefore  contrary  to  the  law. 


The  agency  may  have  been  influenced 
in  promulgating  the  regulation  by  the 
legislative  history  accompanying  the 
1970  amendments  which  states  that  the 
bill's  piupose  is  to  regulate  "more 
people  who  handle  animals.  It  will,  for 
example,  bring  into  the  regulatory 
framework  of  the  Act  for  the  first  time 
.  .  .  wholesale  pet  dealers  (emphasis 
added)."  ^  This  explanation  of  the 
expansion  of  the  coverage  of  the  Act  is 
clearly  intended  as  an  overview  and  not 
as  a  limit  on  the  potential  for  regulation. 
The  section  states  that  it  is  intended  as 
an  "example"  of  the  expansion  of 
coverage  and  not  a  description  of  the 
imiverse  of  coverage,  'o  It  is  reasonable 
for  the  author  of  the  legislative  history, 
in  seeking  to  generally  characterize  a 
section  that  excludes  retail  dealers  to 
state  that  the  section  includes  wholesale 
dealers.  It  is  not  reasonable,  however, 
for  the  agency  to  use  this  general 
description  to  limit  coverage  only  to 
those  entities  clearly  given  as 
"examples"  of  intended  coverage  under 
the  Act. 

While  it  is  true  that  a  dealer  operating 
as  a  breeder  but  selling  to  the  public 
directly  is  not  a  wholmaler,  it  is  also 
clear  that  he  or  she  in  most,  if  not  all, 
cases  is  not  a  "store."  The  Act  does  not 
exclude  "retail  outiets",  it  does  not 
exclude  "all  dealers  except 
wholesalers."  It  only  exchides 
establishments  that  are  both  (1)  retail 
and  (2)  stores.  Clearly,  had  Congress 
intended  to  limit  coverage  either  to  only 
include  wholesalers  or  to  expand  the 
exclusimi  of  retailers  to  all  "outlets,"  it 
could  have  done  so.  It  did  not. 

It  is  not  the  intent  of  the  petitioner  to 
seek  amendment  of  the  statute  to 
include  the  casual  breeder  who  sells 
directly  to  the  pubUc;  these  breeders  are 
excluded  from  coverage  under  the  Act 
by  the  specific  exclusion  of  individuals 
who  derive  no  more  that  $500  gross 
income  from  the  sale  of  animals  each 
year.  ■  ■  Rather  it  is  the  intention  of  the 
petitioner  to  seek  regulations  that 
clearly  include  individuals  making  a 
substantial  income  from  the  sales  of 
dozens  of  puppies  each  year  for  whom 
no  protection  currently  exists  by  selling 
directly  to  the  ultimate  consumer. 

B.  The  Current  Policy  of  U.SDA.  To 
Exclude  the  Dealers  of  "Hunting 
Breeding  and  Security  Dogs"  From  the 
Provisions  of  the  Act  Is  in  Direct 
Contravention  of  the  Explicit  Language 
of  the  Statute 

The  U.S.D.A.  has  repeatedly  stated  its 
"policy"  of  not  regulating  hunting  dog 
dealers  under  the  Animal  Welfare  Act.'^ 
However,  this  poUcy  is  in  conflict  with 
the  clear  language  of  the  Animal 
Welfare  Act  and  its  supporting 
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legislative  history,  lust  as  the  1970 
amendments  expanded  coverage  of  the 
Act  to  include  animals  sold  for  pets. 
Congress  also  intended  to  include  under 
this  category  dogs  sold  for  hunting, 
security  or  breeding  purposes. 

The  Department  did  not  include  these 
animals  under  the  Act's  protection 
when  implementing  the  1970 
amendments.  Therefore,  when  Congress 
revisited  the  Act  in  1976  to  expand 
coverage  to  the  transportation  of 
animals  by  air  and  to  ban  animal 
fighting  ventures,  it  also  clarified  its 
intention  in  the  previous  bill  by 
including  the  following  language: 

(0  The  term  "dealer'  means  any 
person  who.  in  commerce,  for 
compensation  or  profit .  .  .  buys  or 
sells  ...  (2)  any  dog  for  hunting, 
security,  or  breeding  purposes  ..." 

(g)  The  term  "animal"  means  any  Uve 
or  dead  dog  .  .  .  With  respect  to  a  dog 
the  term  means  all  dogs  including  those 
used  for  hunting,  security,  or  breeding 
purposes."  '* 

Tne  agency  cites  two  sources  for  the 
basis  of  its  exclusion  of  some  dogs  firom 
the  provisions  of  the  Act.  "  The  first  is 
the  legislative  history  related  to  the 
1966  bill  (referenced  in  letter  as  H.R. 
13881).  However,  the  1966  bill  only 
dealt  with  the  sale  of  animals  to  medical 
research  and  not  to  any  facet  of  the  pet 
industry.  Therefore,  this  provides  no 
justification  for  this  exclusion.  The 
second  source  is  the  exclusion  of  "retail 
pet  store"  from  the  Act  in  the  1970 
Amendments.  Clearly  Congress  did  not 
intend  to  exclude  any  retail  operation, 
but  rather  retail  stores.  This  is 
evidenced  by  Congress'  attempts  to 
correct  the  Def>artment's 
misinterpretation  of  the  exclusions 
under  the  1970  amendments.  Had 
Congress  agreed  with  the  agency's 
interpretation  of  the  Act  to  expand  the 
term  "store"  to  include  an  "outlet"  it 
would  have  been  silent  on  the  issue  in 
the  1976  Amendments. 

With  regard  to  dogs  used  for  himting, 
security,  or  breeding.  Congress  made  its 
intent  extremely  clear  in  1976.  In  the 
legislative  history  related  to  the  1976 
amendments,  the  House  report 
recognized  the  Department's  flawed 
interpretation  of  the  1970  Amendments 
which  were  intended  to  cover  hunting, 
security  and  breeding  dogs  by  stating 
that  "Contrary  to  the  interpretation 
presently  held  by  the  Secretary  of 
Agriculture,  all  dogs,  including  dogs 
used  for  hunting,  security  or  breeding 
purposes,  do  fall  within  the  protection 
of  the  Act."'* 

The  Department's  later  analysis  that 
these  dogs  are  not  covered  "since 
hunting  dogs  are  usually  sold  at  the 
retail  level"  flies  in  the  face  of  the 
express  wishes  of  Congress.  Because 


hunting,  seciuity  and  breeding  dogs  are 
rarely  if  ever  sold  at  a  retail  pet  store 
but,  even  according  to  the  agency,  are 
sold  at  the  retail  level,  '^  and,  because 
Congress  clearly  indicated  that  the 
agency's  interpretation  that  hunting 
dogs  are  to  be  excluded  is  wrong,  the 
only  logical  interpretation  of  the  Act  is 
that  "retail  level"  sales  are  intended  to 
be  included  at  least  as  they  relate  to 
hunting,  security  and  breeding  dogs. 
Also,  because  the  exemption  relates  to 
dogs  sold  "as  pets"  and  not  to  dogs  used 
for  hunting,  breeding  or  security,  it 
should  have  no  application  to 
establishments  deaUng  in  these 
animals.'" 

Because  "breeding  dogs"  are  included 
in  Congress'  clarification,  and  because 
no  Class  "A"  dealer  can  operate  without 
buying  or  selling  breeding  dogs,  all 
Class  "A"  dealers  should  be  covered 
under  the  provisions  of  the  Act  unless 
they  are  breeding  in  a  "retail  store." 

IV.  Petitioner's  Request  For 
Rulemaking 

Petitioner  requests  that  USDA  change 
current  policies  that  exclude  dealers 
handling  dogs  used  for  hunting, 
security,  or  breeding  purposes  from  the 
provisions  of  the  Act  and  promulgate 
regulations  that  would  change  the 
definition  of  "retail  pet  store"  to  "non- 
residential business  establishment  used 
primarily  for  the  sale  of  pets  to  the 
ultimate  consumer." 

V.  The  Regulatory  Changes  Sought  Are 
Supported  by  the  Clear  Language  of  the 
Statute 

In  order  to  be  valid,  regulations  must 
be  consistent  with  the  statute  under 
which  they  are  promulgated.  United 
States  V.  Larinoff,  431  U.S.  864,  873 
(1971).  "9  The  starting  point  for 
interpreting  a  statute  is  the  language  of 
the  statute  itself  and,  absent  a  clearly 
expressed  legislative  intent  to  the 
contrary,  that  languageHhust  ordinarily 
be  regarded  as  conclusive.  Consumer 
Product  Safety  Comm.  v.  G.T.E. 
Sylvania.  Inc.,  4A7  U.S.  102  (1980). 

Furthermore,  an  agency's 
interpretation  of  a  statute  is  not  entitled 
to  deference  when  it  goes  beyond  the 
meaning  that  the  statute  can  bear.  MCI 
Telecommunications  v.  American 
Telephone  and  Telegraph  Company. 
114  S.  Q.  2223,  2231  (1994). 

The  Animal  Welfare  Act  calls  for  the 
exemption  of  "retail  pet  stores"  from  the 
provisions  of  the  Act.  The  expansion  of 
this  exclusion  to  include  any  "outlet"  is 
inconsistent  with  the  plain  language  of 
the  statute.  Nothing  suggests  that 
Congress  intended  to  limit  coverage  to 
wholesalers.  Therefore,  the  exclusion 
from  coverage  for  "retail  pet  stores" 
should  be  limited  to  those  entities  that 


clearly  fall  within  this  exemption.  All 
other  entities,  including  retail  p>et 
dealers,  not  operating  as  stores,  should 
be  covered  and  regulated. 

The  policy  of  the  Department  to 

exclude  breeders  of  dogs  for  hunting, 
breeding  or  security  purposes  has  an 
even  shakier  foundation.  The  statute 
expressly  calls  for  the  inclusion  of  these 
dealers.  Yet,  inexplicably,  the 
Department  has  based  its  exclusion  of 
these  animals  on  its  own  flawed 
interpretation  of  the  Act  to  exclude  all 
retail  outlets.  In  fact,  the  exclusion  of 
dogs  bred  for  hunting,  breeding  or 
security  purposes  is  not  only 
inconsistent  with  the  statute,  it  is 
contrary  to  its  express  language.  Dogs 
bred  for  hunting,  security  and  breeding 
purposes  fall  within  the  clearly 
expressed  legislative  intent  and 
therefore  should  be  covered. 

VI.  The  Regulatory  Change  Sought 
Would  Further  the  Purpose  of  the  Act 

The  purpose  of  the  Animal  Welfare 
Act  is  to  establish  humane  treatment  of 
dogs  by  animal  dealers.^  The  Act 
establishes  by  law  the  humane  ethic  that 
animals  should  be  accorded  the  basic 
creature  comforts  of  adequate  housing, 
ample  food  and  water,  reasonable 
handling,  decent  sanitation,  sufficient 
ventilation,  shelter  from  extremes  of 
weather  and  temperature  and  adequate 
veterinary  care.^"  The  inclusion  of  all 
dealers  who  breed  dogs,  including  those 
sold  for  hunting,  breeding  or  security 
purposes,  and  with  the  limited 
exception  of  retail  stores,  will  assure 
protection  under  the  Act  for  more 
animals,  and  therefore,  will  further  its 
purpose. 

Vn.  Conclusion 

For  the  reasons  set  forth,  Petitioner 
requests  that  the  U.S.D.A.  make  the 
requested  changes  in  its  rules  and 
administrative  policies. 

Respectfully  Submitted, 
HoUy  E.  Haxuti, 

Executive  Director,  Doris  Day  Animal  League. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwl  No.  96-NM-183^AO] 

RIN212(MkA64 

Airworthinass  Dlractiva8;arttish 
Aarospaea  Model  BAG  1-11  200«nd 
400SariaaAirplana8 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  BAC  1- 
11  200  and  400  series  airplanes.  This 
proposal  would  require  inspections  of 
the  main  landing  gear  (MLG)  A-frame 
attachment  fittings  to  detect  corrosion  or 
cracking,  and  repair  or  replacement  of 
cracked  or  corroded  compyonents  with 
new  components.  This  proposal  is 
prompted  by  findings  of  corroded  and 
cracked  A-frame  components  of  the 
MLG.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
corrosion  and  cracking  of  MLG  A-frame 


components,  which  could  result  in 
collapse  of  the  MLG. 

DATES:  Comments  must  be  received  by 
May  5,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  DodKet  No.  96-NM- 
193-AD.  1601  Lind  Avenue.  SW., 
Ranton,  Washington  96055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  SBTvice  information  referenced  in 
the  proposed  rule  may.be  obtained  from 
British  Aerospace,  Airbus  Linuted,  P.O. 
Box  77,  Bristol  BS99  7AR,  England.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avmus,  SW..  Renton. 
Washington. 

FORniRTMERMFOfMATKW  CONTACT:  Tim 
Backman.  Aerospace  Kigineer. 
Standaidizaticm  Branch,  ANM-113, 
FAA,  Tranaport  Airplane  Directorate, 
1601  Und  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  &x  (206)  227-1149. 

SUPPLEMENTARY  MFenMAnON: 


Comments  Iimtad 

Interested  persons  are  invited  to 
participate  in  the  ma  Icing  of  the 
proposed  rule  fay  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AH  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examinatron  by 
interested  persons.  A  report 
sunmiarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-193-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


AvailaUUty  of  KVKMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-^»IM-193-AD,  IBOl  Lind  Avenue, 
SW.,  Renton,  Washington  90055-4056. 


The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  audiority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  British  Aerospace 
Model  BAC  1-11  200  and  400  series 
airplanes.  The  CAA  advises  that,  during 
regular  iiupections  for  corrosion, 
several  cases  of  cracks  were  found  in  the 
main  landing  gear  (MLG)  A-frame 
attachment  fittings  of  airplanes  that  had 
accumulated  between  32,000  and  43,000 
landings.  Laboratory  investigation  of 
cracked  components  revealed  that 
cracks  occurred^as  a  result  of  stress 
corrosion.  The  cracks  initiated  in  the 
bores  of  the  lugs  and  propagated  to  the 
outside  radii.  This  condition,  if  not 
conected,  could  result  in  collapse  of  the 
MLG. 

EjqpUiiatioB  of  ReJavant  Sarrica 

liifcHimttoo 

British  Amtispace  has  issued  Alert 
Service  Bulletin  53-A^>M6036,  Issue  1. 
dated  November  24, 1995,  whidi 
describes  procedures  for  repetitive 
detailed  visual  inspections  of  MLG  A- 
frame  attachment  fittings  to  detect 
corrosion  or  cracldng.  "Hie  alert  service 
bulletin  also  provides  procedures  for 
either  repair  or  replacement  of  cracked 
or  corroded  components  with  new 
components.  The  CAA  classified  the 
aieri  service  bulletin  as  mandatory  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  ICingdom.^ 

FAA's  GnnclnaioBS 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  imder  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


IMI 
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Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  heen 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  detailed  visual  inspections  of 
the  MLG  A-h-ame  attachment  fittings  to 
detect  corrosion  or  cracking,  and  repair 
or  replacement  of  cracked  or  corroded 
components  with  new  components.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  25  Model 
BAG  1-11  200  and  400  series  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
woik  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,500,  or 
$60  per  airplane,  per  insf)ection. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatoiy  Impact 

The  regulations  projxjsed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  %vith  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DCfT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  drafl 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
AOOftESSES. 


List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  p>art  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  AiHius  Limited  (Formerly 
British  Aerospace  Commerciai  Aircraft 
Limited,  British  Aeroapace  Aircraft 
Group):  £>ocket  96-NM-193-AD. 
Applicability:  Model  BAG  1-11  200  and 
400  series  airplanes;  equipped  with  main- 
landing  gear  (MLG)  A-frame  attachment 
fittings  having  the  part  numbers  listed  in 
British  Aerospace  Alert  Service  Bulletin  53- 
A-PM6036.  Issue  1 ,  dated  November  24, 
1995:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repwired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method^f  compliance  in 
accordance  with  paragraph  (0  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  or  cracking  of  MLG 
A-frame  fittings,  which  could  result  in 
collapse  of  the  MLG,  accomplish  the 
following  actions. 

(a)  Conduct  a  detailed  visual  inspection  to 
detect  corrosion  or  cracking  of  the  MLG  A- 
frame  attachment  fittings,  in  accordance  with 
British  Aerospace  Alert  Service  Bulletin  53- 
A-PM6036,  Issue  1,  dated  November  24, 
1995.  and  at  the  applicable  time  specified  in 
paragraph  (aMl)  or  (aK2)  of  this  AD: 

(1)  For  airplanes  that  have  accumulated 
16,000  or  fewer  total  landings  as  of  the 
effective  date  of  this  AD:  Conduct  the  initial 
inspection  at  the  later  of  the  times  specified 
in  paragraphs  (aKlKi)  and  (a)(lHii). 

(i)  Prior  to  the  accumulation  of  16,000  total 
landings  or  Mrithin  8  years  since  new. 
whichever  occurs  first  or 


(ii)  Within  6  months  after  the  elective  date 
of  this  AD. 

(2)  For  airplanes  that  have  accumulated 
more  than  16,000  total  landings  as  of  the 
effective  date  of  this  AD:  Conduct  the  initial 
inspection  within  4,000  landings  or  2  years 
after  the  effective  date  of  this  AD,  whichever 
occurs  first. 

(b)  If  no  corrosion  or  cracking  is  found, 
repeat  the  inspection  required  by  paragraph 
(a)  of  this  AD  thereafter  at  intervals  of  4,000 
landings  or  2  years,  whichever  occurs  first 

(c)  If  corrosion  is  found  and  it  is  within  the 
limits  specified  in  British  Aerospace  Alert 
Service  Bulletin  53-A-PM6036.  Issue  1, 
dated  November  24, 1995.  prior  to  further 
flight,  repair  the  component  in  accordance 
with  the  alert  service  bulletin.  After  repair, 
refteat  the  inspection  required  by  paragraph 
(a)  of  this  AD  thereafter  at  intervals  of  4,000 
landings  or  2  years,  whichever  occurs  first. 

(d)  If  corrosion  is  found  and  it  is  outside 
the  limits  specified  in  British  Aerospace 
Alert  Service  Bulletin  53-A-PM6036,  Issue 
1,  dated  November  24,  1995,  prior  to  further 
flight,  replace  the  corroded  component  with 
a  new  component  in  accordance  with  the 
alert  service  bulletin.  After  replacement, 
repeat  the  inspection  required  by  paragraph 
(a)  of  this  AD  thereafter  at  intervals  of  4,000 
landings  or  2  years,  whichever  occurs  first 

(e)  If  any  cracking  is  found,  prior  to  further 
flight  replace  the  cracked  component  with  a 
new  component  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  53-A- 
PM6036,  Issue  1,  dated  November  24. 1995. 
After  replacement,  repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD 
thereafter  at  intervals  of  4,000  landings  or  2 
years,  whichever  occurs  first 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and 
21.199  of  the  Federal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
19, 1997. 

Danvll  M.  Pederaon, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  97-7518  Filed  3-24-97;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  304 

Request  for  Comments  Concerning 
Rules  end  Regulations  Under  ttie 
Hobby  Protection  Act 

AQENCY:  Federal  Trade  Commission 

("FTC"  or  "Commission"). 

ACTION:  Request  for  pubUc  comments. 

SUMMARY:  The  Federal  Trade 
Commission  requests  public  comments 
on  its  Rules  and  Regulations  Issued 
Under  the  Hobby  Protection  Act  ("the 
Rule").  The  Commission,  as  a  part  of  its 
systematic  >eview  of  all  current 
Commission  regulations  and  guides, 
requests  comments  about  the  overall 
costs,  benefits,  and  regulatory  and 
economic  impact  of  the  Rule.  Further, 
the  Commission,  as  mandated  by  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601. 
seeks  information  about  the  impact  of 
the  Rule  on  anall  business  firms. 
DATES:  Written  comments  will  be 
accepted  until  May  27, 1997. 
ADDRESS:  Comments  should  be  should 
be  identified  as  "16  CFR  Part  304— 
Comment"  and  sent  to:  Secretary,  FTC, 
Room  H-159,  Sixth  and  Pennsylvania 
Ave..  N.W.,  Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Easton,  Special  Assistant, 
Division  of  Enforcement,  Biu«au  of 
Consimier  Protection,  FTC,  Washington, 
D.C.  20580,  (202)  326-3029. 
SUPPt-EMENTARY  INFORMATION:  The 
Commission  has  determined,  as  part  of 
its  oversight  responsibilities,  to  review 
its  rules  and  guides  periodically  to  seek 
information  about  their  costs  and 
benefits  and  their  regulatory  and 
economic  impact.  The  information 
obtained  will  assist  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  rescission. 
Where  appropriate,  the  Commission 
will  combine  such  periodic  general 
reviews  with  reviews  seeking 
information  about  the  economic  impact 
of  the  rule  on  small  business  firms  as 
required  by  the  Regulatory  Flexibihty 
Act. 

A.  Background 

Chi  November  29, 1973,  Congress 
passed  the  Hobby  Protection  Act 
("Act"),  15  U.S.C.  2101-2106.  The  Act 
requires  manufacturers  and  importers  of 
"imitation  politi(»l  items"  >  to  mark 
"plainly  and  permanently"  such  items 
with  the  "calendar  year"  such  items 


were  manu&ctured.  15  U.S.C  2101(a). 
The  Act  also  requires  manubcturers  and 
imftorters  of  "imitation  numismatic 
items"  2  to  mark  "plainly  and 
permanently"  such  items  with  the  word 
"copy."  15  U.S.C.  2101(b).  The  Act 
farther  provides  that  the  Commission  is 
to  promulgate  regulaticms  for 
determining  the  "manner  and  form" 
imitation  political  items  and  imitation 
numismatic  items  are  to  be  permanently 
marked  with  the  calendar  year  of 
manufacture  or  the  word  "copy."  15 
U.S.C.  2101(c). 

Pursuant  to  the  Act,  in  1975  the 
Commission  issued  Rules  and 
Regulations  under  the  Hobby  Protection 
Act,  16  CFR  Part  304.  The  Rule  backs 
the  definitions  of  terms  used  in  the  Act 
and  implements  the  Act's  "plain  and 
permanent"  marking  requirements  by 
establishing  the  sizes  and  dimensions  of 
the  letters  and  numerals  to  be  used,  the 
location  of  the  marking  on  the  item,  and 
how  to  mark  incusable  and 
nonincusable  items.  In  1988.  the  Rule 
was  amended  to  provide  additional 
guidance  on  the  minimum  size  of  letters 
for  the  word  "copy"  as  a  proportion  of 
the  diameter  of  the  diameter  of  coin 
reproductions. 3  53  FR  38942  (1988). 

In  preparation  for  the  reviews  of  the 
Rule,  staff  undertook  a  limited  inquiry 
to  ascertain  the  degree  of  compUance 
with  the  Rule.  Based  on  this  inquiry,  it 
appears  that  there  is  a  high  level  of 
compliance  with  the  Rule,  both  as  to 
imitation  political  items  and  imitation 
nimiismatic  items. 

B.  Issues  for  Comment 

The  Commission  solicits  written 
pubUc  comments  on  the  following 
questions: 

(1)  Do  there  continue  to  be  reasons  for 
legislative  and  regulatory  intervention 
in  the  sale  and  marking  of  imitation 
poUtical  items  and  imitation 
nimiismatic  items,  but  not  for  other 
items  collected  by  hobbyists  (e.g., 
stamps)?  If  so,  please  explain. 

(a)  What  benefits  has  die  Rule 
provided  to  purchasers  of  the  products 
or  services  ahected  by  the  Rule? 


*  An  imitation  political  item  is  "an  item  whidi 
purports  to  i>e,  but  in  \asA  is  not,  an  original 
political  item,  or  which  is  a  raproduction.  copy,  or 
counterfeit  of  an  original  political  item."  IS  U.S.C 
2106(2).  . . 


1  An  imitation  numismatic  item  is  "an  item 
which  purports  to  be,  but  in  ina  is  not.  an  original 
.  nnmisnatic  item  or  which  is  a  reproduction,  copy, 
or  counterfeit  of  an  original  numismatic  item."  IS 
U.S.C  2106(4). 

*  Prior  to  the  amendment,  if  a  coin  were  too  small 
to  comply  %ir)th  the  mininnun  letter  size 
requiiaments.  the  manuiactureror  importer  had  to 
individually  request  from  the  Commission  a 
variance  from  those  requirements.  Because 
imitation  miniature  coins  were  becoming  more 
common,  the  Commission  determined  that  it  wras  in 
the  public  interest  to  allow  the  placing  of  the  word 
"copy"  on  miniature  imitation  coins  in  sizes  that 
could  be  reduced  proportionately  with  the  size  of 
tbeiteoL 


(b)  Has  the  Rule  imposed  costs  on 
purchasers? 

(2)  What  changes,  if  any.  should  be 
made  to  the  Rule  to  increase  the  benefits 
of  the  Rule  to  purchasers? 

(a)  How  would  these  changes  aSect 
the  costs  the  Rule  imposes  on  firms 
sub)ect  to  its  requirements? 

(3)  What  significant  burdens  or  costs, 
including  costs  of  compliance,  has  the 
Rule  imposed  on  firms  subject  to  its 
requirements? 

(a)  Has  the  Rule  provided  benefits  to 
such  firms? 

(4)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  reduce  the  burdens 
or  costs  imposed  on  firms  subject  to  its 
requirements? 

(a)  How  would  these  changes  affect 
the  benefits  provided  by  the  Rule? 

(5)  Does  the  Rule  overlap  or  conflict 
Mdth  other  federal,  state,  or  local  laws  or 
regulations? 

(6)  Since  the  Rule  was  issued,  what 
effects,  if  any,  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  Rule? 

(7)  What  significant  burdens  or  costs, 
including  costs  of  compUance.  has  the 
Rule  imposed  on  small  firms  subject  to 
its  requirements? 

(a)  How  do  these  burdens  or  costs 
differ  from  those  imposed  on  larger 
firms  subject  to  the  Rule's  requirements? 

(8)  To  what  extent  are  the  burdens  or 
costs  that  the  Rule  imposes  on  small 
firms  similar  to  those  small  firms  would 
incur  under  standard  and  prudent 
business  practices? 

(9)  What  changes,  if  any,  shoidd  be 
made  to  the  Rule  to  reduce  the  burdens 
ot  costs  imposed  on  small  firms? 

(a)  How  would  these  changes  affiect 
the  benefits  of  the  Rule? 

(b)  Would  such  changes  adversely 
affect  the  competitive  position  of  larger 
firms? 

(10)  The  Rule  currently  mandates  the 
minimum  sizes  for  the  calendar  year  to 
be  marked  on  imitation  pofitical  items 
and  for  the  word  "copy"  to  be  marked 
on  imitation  numismatic  items. 

(a)  Should  the  Commission  amend  the 
Rule  to  replace  the  mandated  minimum 
sizes  with  a  performance  based  standard 
(e.g.,  clear  and  jMominent  disclosure)? 

(b)  If  so,  what  should  the  performance 
based  standard  be? 

(c)  What  would  be  the  costs  and 
benefits  of  the  proposed  performance 
based  standard? 

List  of  Subiects  in  16  CFR  Part  304 

Hobbies,  Labehng.  Trade  practices. 
Aulliorily:  15  U.S.C.  41-58.  ■■■     •>■■ . 


;mi 
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By  direction  of  the  Commission. 
Donald  S.  CUrk, 
Secretary. 
(FR  Doc.  97-7434  Filed  3-24-97;  8:45  ami 
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16  CPR  Part  403 

Deceptive  Use  of  "Leakproof," 
"Guaranteed  Leakproof,"  Etc.,  as 
Descriptive  of  Dry  Cell  Batteries 

AGENCY:  Federal  Trade  Conunission. 
ACTKM:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "FTC"  or 
"Commission")  proposes  to  commence 
a  rulemaking  proceeding  to  repeal  its 
Trade  Regulation  Rule  on  Deceptive  Use 
of  "Leakproof,"  "Guaranteed 
LetJtproof,"  Etc.,  as  Descriptive  of  Dry 
Cell  Batteries  ("the  Dry  Cell  Battery 
Rule"  or  "the  Rule").  16  CFR  Part  403. 
The  Commission  is  soliciting  written 
comments,  data,  and  arguments 
concerning  this  proposal.  The 
Commission  also  is  requesting 
comments  about  the  overall  costs  and 
benefits  of  the  Rule  and  its  averall 
regulatory  and  economic  impact  as  a 
part  of  its  systematic  review  of  all 
current  Commission  regulations  and 
guides. 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  24,  1997. 
ADDRESSES:  Written  comments  should 
be  identified  as  "16  CFR  Part  403 
Comment"  and  sent  to  Secretary, 
Federal  Trade  Commission,  Room  159, 
Sixth  St.  and  Pennsylvania  Ave.,  N.W., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Blickman,  Attorney,  FTC.  Bureau  of 
Consumer  Protection,  Division  of 
Enforcement,  Sixth  St.  and 
Pennsylvania  Ave.,  N.W.,  Washington, 
DC  20580,  (202)  326-3038. 

SUPI>LEMB<rrARY  INFORMATION: 

Part  A — Background  Information 

This  notice  is  being  published 
pursuant  to  Section  18  of  the  Federal 
Trade  Commission  ("FTC")  Act,  15 
U.S.C.  57a  et  seq..  the  provisions  of  Part 
1,  Subpart  B  of  the  Commission's  Rules 
of  Practice,  16  CFR  1.7  et  seq..  and  5 
U.S.C.  et  seq.  This  authority  permits  the 
Commission  to  promulgate,  modify,  and 
repeal  trade  regulations  nUes  that  define 
with  specificity  acts  or  practices  that  are 
unfair  or  deceptive  in  or  affecting 
commerce  within  the  meaning  of 
Section  5(a)(1)  of  the  FTC  Act,  15  U.S.C. 
45(a)(1). 

On  May  20,  1964,  the  Commission 
promulgated  a  trade  regulation  rule  that 


states  that  in  connection  with  the  sale 
of  dry  cell  batteries  in  commerce,  the 
use  of  the  word  "leakproof,"  the  term 
"guaranteed  leakproof,"  or  any  other 
word  or  term  of  similar  import,  or  any 
abbreviation  thereof,  in  advertising, 
labeling,  marking  or  otherwise,  as 
descriptive  of  dry  cell  batteries, 
constitutes  an  unfair  method  of 
competition  and  an  unfair  or  deceptive 
act  or  practice  in  violation  of  section  5 
of  the  FTC  Act  (16  CFR  403.4).  This 
Rule  was  based  on  the  Commission's 
finding  that,  despite  efforts  by  dry  cell 
battery  manufacturers  to  eliminate 
electrolyte  leakage,  battery  leakage  and 
damage  therefrom  occius  from  the  use 
to  which  consumers  ordinarily  subject 
dry  cell  batteries. 

The  Rule  does  not  prohibit 
manufactiu^rs  or  marketers  from 
offering  or  furnishing  guarantees  that 
provide  for  restitution  in  the  event  of 
damage  from  battery  leakage,  provided 
no  representation  is  made,  directly  or 
indirectly,  that  dry  cell  batteries  will  not 
leak  (16  CFR  403.5).  The  Rule  further 
provides  that  in  the  event  any  person 
develops  a  new  dry  cell  battery  that  he 
believes  is  in  foct  leakproof,  he  may 
apply  to  the  Commission  for  an 
amendment  to  the  Rule,  or  other 
appropriate  relief  (16  CFR  403.6). 

'The  Commission  conducted  an 
informal  review  of  industry  practices  by 
examining  the  advertising,  labeling  and 
marking  of  dry  cell  batteries  available 
for  retail  sale.  The  products,  packaging 
and  advertising  inspected  contained  no 
presentations  that  the  batteries  so 
described  were  leakproof.  The 
Conunission's  review,  therefore, 
indicated  general  compliance  with  the 
Rule's  provisions.  Moreover,  the 
Commission  has  no  record  of  receiving 
any  complaints  regarding  non- 
compliance with  the  Ride,  or  of 
initiating  any  law  enforcement  actions 
alleging  violations  of  the  Rule. 

Additionally,  the  Commission's 
review  indicated  general  voluntary 
compliance  by  the  industry  with  the 
requirements  of  American  National 
Standards  Institute  ("ANSI")  Standard 
C18.1M-1992  Dry  Cells  and  Batteries- 
Specifications.  The  ANSI  standard 
contains  specifications  for  dry  cell 
batteries,  and  requirements  for  labeling 
the  products  and  their  packages.  The 
ANSI  standard  requires  the  following 
information  to  be  printed  on  the  outside 
of  each  battery  (when  necessary,  the 
standard  permits  some  of  this 
information  to  be  applied  to  the  unit 
package):  (1)  The  name  or  trade  name  of 
the  manufacturer.  (2)  the  ANSI/National 
Electronic  DistributofS  Association 
number,  or  some  other  identifying 
designation;  (3)  year  and  month,  week 


or  day  of  manufacture,  which  may  be  a 
code,  or  the  expiration  of  a  guarantee 
period,  in  a  clear  readable  form;  (4)  the 
nominal  voltage;  (5)  terminal  polarity; 
and  (6)  warnings  or  cautionary  notes 
where  applicable.' 

The  ANSI  standard  recommends  that 
dry  cell  battery  manufactiu«rs  and 
sellers  include  on  their  products  and 
packages  several  battery  user  guidelines 
and  warnings  that  are  relevant  to  this 
proceeding.  They  are:  (1)  although 
batteries  basically  are  trouble-free 
products,  conditions  of  abuse  or  misuse 
can  cause  leakage;  (2)  failure  to  replace 
all  batteries  in  a  unit  at  the  same  time 
may  result  in  battery  leakage;  (3)  mixing 
batteries  of  various  chemical  systems, 
ages,  applications,  types  or 
manufacturers  may  result  in  poor  device 
performance  and  battery  leakage;  (4) 
attempting  to  recharge  a  non- 
rechargeable  battery  is  unsafe  because  it 
could  cause  leakage;  (5)  reverse 
insertion  of  batteries  may  cause 
charging,  which  may  result  in  leakage; 
(6)  devices  that  operate  on  either 
household  ciurent  or  battery  power  may 
subject  batteries  to  a  charging  current, 
which  may  cause  leakage;  (7)  do  not 
store  batteries  or  battery-powered 
equipment  in  high-temperature  areas; 
and  (8)  do  not  dispose  of  batteries  in 
fire.2 

At  a  minimum,  each  dry  cell  battery 
and  battery  package  inspected  by 
Commission  staff  informed  consumers 
that  the  batteries  may  explode  or  leak  if 
recharged,  inserted  improperly, 
disposed  of  in  fire,  or  mixed  with 
different  battery  types.  Based  on  the 
foregoing,  the  Commission  has 
tentatively  concluded  that  industry 
members  that  comply  with  the 
standard's  point-of-sale  disclosure 
requirements,  of  necessify,  also  are  in 
compliance  with  the  Rule. 

Part  B — Obfectives 

Based  on  the  review  described  above, 
the  Commission  has  tentatively 
determined  that  the  Rule  is  no  longer 
necessary. 3  the  objective  of  this  notice  is 


<  S<K  section  8  1  of  ANSI  Standard  C18.1M-1992. 

'S<>e  section  7.5  of  ANSI  Standard  C18.1M-1992. 

>  Repealing  the  Dry  Cell  Battery  RuJe  would 
eliminate  the  Commitsion's  ability  to  obtain  civil 
penalties  for  any  future  misrepresentations  that  dry 
cell  batteries  are  leakproof.  The  Commission, 
however,  has  tentatively  determined  that  repealing 
the  Rule  would  not  seriously  jeopardize  the 
Commission's  ability  to  act  effectively.  Any 
significant  problems  that  might  ansa  could  be 
addressed  on  a  C8se4>y-case  basis  under  Section  5 
of  the  FTC  Act.  15  U.S.C  45.  either  administratively 
or  through  Section  13(b)  action.  15  U.S.C  53(b). 
filed  in  federal  district  court.  Prosecuting  serious 
misrepresentations  in  district  court  allows  the 
Conunission  to  obtain  iniunctive  relief  as  well  as 
equitable  remedies,  such  as  redress  or 
dugot^gement. 


to  solicit  comment  on  whether  the 
Commission  should  initiate  a 
rulemaking  proceeding  to  repeal  the  Dry 
Cell  Battery  Rule. 

Part  C — AltematiTe  Actions 

The  Commission  is  not  considering 
any  alternative  other  than  the  possibility 
of  repealing  the  Dry  Cell  Battery  Rule. 

Part  D — Request  for  Comments 

Members  of  the  pubUc  are  invited  to 
comment  on  any  issues  or  concerns  they 
believe  are  relevant  or  appropriate  to  the 
Commission's  review  of  the  Dry  Cell 
Battery  Rule.  The  Commission  requests 
that  factual  data  upon  which  the 
comments  are  based  be  submitted  with 
the  comments.  In  this  section,  the 
Commission  identifies  the  issues  on 
which  it  sohcits  public  comments.  The 
identification  of  issues  is  designed  to 
assist  the  pubUc  and  should  not  be 
construed  as  a  limitation  on  the  issues 
on  which  pubhc  comment  may  be 
submitted. 

Questions 

(1)  Is  there  a  continuing  need  for  the 
Rule? 

(a)  What  benefits  has  the  Rule 
provided  to  piuchasers  of  the  products 
affected  by  the  Rule? 

(b)  Has  the  Rule  imposed  costs  on 
purchasers? 

(2)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  increase  the  benefits 
of  the  Rule  to  purchasers? 

(a)  How  would  these  changes  affect 
the  costs  the  Rule  imposes  on  firms 
subject  to  its  requirements? 

(3)  What  significant  burdens  or  costs, 
including  costs  of  compliance,  has  the 
Rule  imposed  on  firms  subject  to  its 
requirements? 

(a)  Has  the  Rule  provided  benefits  to 
such  firms? 

(4)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  reduce  the  burdens 
or  costs  imposed  on  firms  subject  to  its 
requirements? 

(a)  How  would  these  changes  affect 
the  benefits  provided  by  the  Rule? 

(5)  Does  the  Rule  overlap  or  conflict 
with  other  federal,  state,  or  local  laws  or 
regulations? 

(6)  Since  the  Rule  was  issued,  what 
effects,  if  any,  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  rule? 

(7)  Are  "leakproof  or  "guaranteed 
leakproof  representations  by 
manufacturers  and  marketers  of  dry  cell 
batteries  a  significant  problem  in  the 
marketplace? 

(8)  Should  the  Rule,  or  any  portion  of 
it.  be  kept  in  effect,  or  should  it  be 
repealed? 


(9)  How  would  rep>ealing  the  Rule 
affect  the  benefits  experienced  by 
consumers? 

(10)  How  would  repealing  the  Rule 
affect  the  benefits  and  burdens 
experienced  by  firms  subject  to  Rule's 
requirements? 

(11)  Does  the  existence  of  ANSI 
Standard  C18.1M-1992  for  Dry  Cell 
Batteries  eliminate  or  greatly  lessen  the 
need  for  the  Rule? 

Authority:  Section  lS(dX2)(B)  of  the 
Federal  Trade  Commission  Act.  15  U.S.C 
57a(d)(2KB). 

List  of  Subjects  in  16  CFR  Part  403 

Advertising,  Dry  cell  batteries. 
Labeling,  Trade  practices. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 
[FR  Doc.  97-7433  Filed  3-24-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 
[REG-2O978&-05] 
RIN  1545-AT97 

Substantiation  of  Business  Expenses 
for  Travel,  Entertainment,  Gifts  artd 
Listed  Property 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-referenc»  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  substantiation 
requirements  for  business  expenses  for 
travel,  entertainment,  gifts,  or  listed 
property.  The  text  of  those  temporary 
regulations  also  serves  as  tbe  text  of 
these  proposed  regulations. 

DATES:  Written  or  electronically 
generated  comments  and  requests  for  a 
public  hearing  must  be  received  by  June 
23, 1997. 

ADDRESSES:  Send  submissions  to 
CC:DOM:CORP:R  (REG-209785-95), 
room  5228,  Internal  Revenue  Service, 
P.O.  Box  7604.  Ben  FrankUn  Station, 
Washington,  DC  20044.  hi  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to  CC:DOM:CORP:R  (REG- 
209785-95).  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC,  or 


electronically,  via  the  IRS  Internet  site 
at:  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  contact 
Donna  M.  Crisalli,  (202)  622-4920; 
concerning  submissions,  contact 
Christina  Vasquez,  (202)  622-7190  (not 
toll-free  numbers). 

SUPPLfMENTARY  INFORMATION 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regidatory  Affairs, 
Washington.  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224.  Ck)mments  on 
the  collection  of  information  should  be 
received  by  May  27, 1997. 

Comments  are  specifically  requested 
concerning:  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Internal  Revenue 
Service,  including  whether  the 
information  will  have  practical  utifity; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collection  of  information  in  this 
notice  of  proposed  rulemaking  is  in 
§  1.274-5T(c)(2)  and  (0(4).  This 
information  is  required  by  the  IRS  as  a 
condition  for  a  taxpayer  to  deduct 
certain  business  expenses  or  exclude 
from  income  certain  reimbursed 
business  expenses  of  employees.  This 
information  will  be  used  to  determine 
whether  a  taxpayer  properly  qualifies 
for  a  deduction  or  exclusion.  The 
collection  of  information  is  required  in 
order  to  deduct  certain  business 
expenses  or  exclude  from  income 
certain  reimbursed  business  expenses  of 
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employees.  The  likely  respondents  and 
recordkeepers  are  individuals,  business 
or  other  for-profit  institutions,  state  or 
local  governments,  federal  agencies,  and 
nonprofit  institutions. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  36.920,000 
hours. 

The  estimated  annual  burden  per 
respondent  or  recordkeeper  varies  from 
10  minutes  to  20  hours,  depending  on 
individual  circiunstances,  with  an 
estimated  average  of  1.3  hours. 

Estimated  number  of  respondents  and 
recordkeepers:  28,400,000. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

An  agency  may  not  conduct  or 
s{x>nsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  inibrmation 
unless  the  collection  of  information 
displavs  a  valid  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Special  Analyias 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  do  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the  feet 
that,  by  increasing  the  receipt  threshold 
from  S25  to  $75,  these  regulations  are 
expected  to  reduce  the  existing 
recordkeeping  requirements  of 
taxpayers,  including  small  entities,  from 
49,375,000  hours  to  36,920.000  hours. 
The  regulations  do  not  otherwise 
significanUy  alter  the  reporting  or 
recordkeeping  duties  of  small  entities. 
Therefore,  a  Regulatory  Flexibility 
Analysis  tmder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  reqiiired.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  Inisiness. 

Caaunents  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations  as  final  regulations, 
consideration  will  be  given  to  any 
comments  that  are  submitted  timely 
(and  in  the  manner  described  in 
ADDRESSES  portion  of  this  preamble) 


to  the  IRS.  The  IRS  is  considering 
publishing  a  revenue  procedure 
implementing  §  1.274-5T(f)(4)(ii)  of  the 
temporary  regulations  (that  is, 
prescribing  rules  under  which  an 
employee  may  make  an  adequate 
accounting  to  his  employer  by 
submitting  an  expense  voucher  or 
equivalent  tvithout  submitting 
dociunentary  evidence  such  as  receipts) 
for  federal  government  agencies  that  use 
the  published  procedures.  In  addition, 
the  IRS  is  considering  whether  there  are 
circumstances  or  conditions  under 
which  the  IRS  could  extend  these 
procedures  beyond  federal  government 
agencies,  and  requests  comments  in  this 
regard.  The  IRS  also  requests  conunents 
on  what  procedures  (such  as  internal 
controls)  should  be  required  in  any 
ndes  that  permit  a  taxpayer  to  satisfy 
the  substantiation  requirements  of 
section  274(d)  for  purposes  of  deducting 
business  expenses  reimbursed  to 
employees  who  have  accounted  for  their 
expenses  only  by  means  of  an  expense 
voucher  or  equivalent  without 
dociunentary  evidence  such  as  receipts. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  scheduled  and  held 
upon  written  request  by  any  person  who 
submits  written  comments  on  the 
proposed  rules.  Notice  of  the  time  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Infiannatien 

The  principal  author  of  these 
proposed  regulations  is  Donna  M. 
Crisalli,  Office  of  the  Assistant  Chief 
Counsel  (Income  Tax  and  Accounting). 
However,  personnel  from  other  offices 
of  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Profiuwd  Amendmenti  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  he  amended  as  foUowrs: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
to  read  in  part  as  follows: 

Aatborttj:  26  U.S.C  7805  '   '   • 

Section  1.274-5  also  issued  under  26 
U.S.C  274(d).  •   •  • 

Par.  2.  Section  1.274-5  is  added  to 
read  as  follows: 

f  1.274-6    Subetantiadon  raquirantents. 

(a)  through  (c)(2MuiXA)  rResarved). 

For  further  guidance,  see  $  1.274-5T. 


(c)(2)(iii)(B)  [The  text  of  paragraph 
(c)(2)(iii)(B)  is  the  same  as  the  text  in 
§  1.274-5T  published  elsewhere  in  this 
issue  of  the  Federal  Register]. 

(c)(2)(iv)  through  (f)(3)  [Reserved].  For 
further  guidance,  see  §  1.274-5T. 

(f)(4)  through  (0(4)(iii)  [The  text  of 
paragraphs  (f)(4)  through  (0(4)(iii)  is  the 
same  as  the  text  in  §  1.274-5T  published 
elsewhere  in  this  issue  of  the  Federal 
Register]. 

(f)(5)  through  (1)  [Reserved].  For 
further  guidance,  see  §  1.274-5T. 
Mai^arat  MilMT  Bichai^on, 
Commiasioner  of  Internal  Revenue. 
[FR  Doc.  97-7094  Filed  3-24-97;  8:4S  am] 
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FEDERAL  MEDUT10N  AND 
CONaUATION  SERVICE 

29  CFR  Part  1404 

Art}ltration  Poltcy;  Roster  of 
Art)ltrators,  and  Procadures  for 
Aft>ttratk>n  Sarvlcas 

AQBICY:  Federal  Mediation  and 

Conciliation  Service. 

ACTION:  Correction  to  proposed  rule. 

SUMMARY:  A  proposed  ride  on 
arbitration  policy  contained  an  error  in 
page  costs.  This  document  is  intended 
to  correct  that  error. 
FOR  FURTHER  MFORMATiON  CONTACT: 
Peter  L.  Regner.  (202)  606-8181. 
8UPPl£MENTARY  INFORMATION:  In 
proposed  rule  document  97-6305 
beginning  dta  page  11797,  in  the  Federal 
Register  issue  of  Thursday,  March  13, 
1997,  make  the  following  correction: 

In  the  appendix  to  29  CFR  Part  1404 
on  page  11805,  under  "List  and 
biographical  sketches  of  arbitrators  in 
specific  areas",  the  term  "$10  per  page" 
should  read  "$.10  per  page". 
Jahn  Calboan  WeUa, 
Director. 

[FR  Doc.  97-7463  Filed  3-24-97;  8:45  am) 
■aLSM  COOS  sna-si-H 


DEPARTMENT  OF  THE  INTERK>R 

Minerals  Management  Sarvica 

30  CFR  Part  253 

RM  1010^033 

OU  Spill  Rnancial  Rasponsibility  for 
Offshore  Facilities 

AQBICY:  Minerals  Management  Service 

(MMS).  Interior. 

ACTION:  Notice  of  proposed  rulemaking. 
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SUMMARY:  MMS  is  proposing  new 
requirements  for  demonstrating  oil  spill 
financial  responsibility  (OSFR)  for 
cleanup  and  damages  from  oil 
discharges  due  to  oil  exploration, 
production,  and  associated  pipeline 
facilities.  This  rule  will  apply  to 
operations  located  in:  the  Outer 
Continental  Shelf  (OCS);  State  waters 
seaward  of  the  line  of  ordinary  low 
water  along  that  portion  of  the  coast  that 
is  in  direct  contact  with  the  open  sea; 
and  in  coastal  inland  waters,  such  as 
bays  and  estuaries,  seaward  of  the  line 
of  ordinary  low  water  along  that  portion 
of  the  coast  that  is  not  in  direct  contact 
with  the  open  sea.  This  rule  implements 
the  authorify  of  the  Oil  Pollution  Act  of 
1990  (OPA). 

DATES:  MMS  will  consider  all  comments 
received  by  Jime  23,  1997.  We  may  not 
fully  consider  comments  received  after 
June  23,  1997. 

ADDRESSES:  Mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior,  Minerals  Management  Service, 
Mail  Stop  4700,  381  Elden  Street, 
Herodon,  Virginia  20170-4817; 
Attention:  Rules  Processing  Team. 
FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Beittel,  Performance  and  Safety  Branch, 
at  (703) 787-1591. 

SUPPI.EMENTARY  INFORMATION:  TiUe  I  of 
OPA  (33  U.S.C.  2701  et  seq.),  as 
amended  by  the  Coast  Guard 
Authorization  Act  of  1996  (Pub.  L.  104- 
324),  provides  at  section  1016  that 
parties  responsible  for  o£Eshore  facilities 
establish  and  maintain  OSFR  for  those 
facilities  according  to  methods 
determined  acceptable  to  the  President 
Section  1016  supersedes  the  o&hore 
Eacility  OSFR  provisions  of  the  Outer 
Continental  Shelf  Lands  Act 
Amendments  (OCSLAA)  of  1978.  The 
Presidential  Executive  Order  (E.O.) 
implementing  OPA  (E.O.  12777;  October 
18, 1991)  assigned  the  offshore  facilify 
OSFR  certification  function  to  the 
Department  of  the  Interior  (DOI).  The 
Secretary  of  the  Interior,  in  turn, 
delegated  this  function  to  MMS. 
The  regulation  proposed  today 
replaces  the  current  offishore  facility 
OSFR  regulation  written  pursuant  to  the 
OCSLAA.  The  OCSLAA  regulation  is 
limited  to  facilities  located  in  the  OCS 
and  sets  the  amount  of  OSFR  that  must 
be  demonstrated  by  responsible  parties 
at  $35  million.  The  regulation  proposed 
today  covera  both  the  OCS  and  State 
waters  lying  seaward  of  the  line  of 
ordinary  low  water.  Today's  proposal 
also  requires  responsible  parties  to 
demonstrate  as  much  as  $150  million  in 
OSFR  if  MMS  believes  it  is  justified  by 
the  risks  from  potential  oil  spills  from 
covered  ofbhore  facilities. 


The  minimum  amount  of  OSFR  that 
must  be  demonstrated  under  the 
proposed  regulation  is  $35  million  for 
covered  facilities  located  in  the  OCS 
and  $10  million  for  covered  bcilities 
located  in  State  waters.  The  proposed 
regulation  provides  a  conditional 
exemption  for  persons  responsible  for 
facilities  having  a  potential  worst  case 
oil-spill  dischai^  of  1,000  barrels  or 
less. 

Background 

The  initial  OSFR  program  for  offshore 
facilities  was  developed  under  TiUe  ID 
of  the  OCSLAA  and  administered  by  the 
U.S.  Coast  Guard  (USCG).  OPA  replaced 
and  rescinded  the  TiUe  III  OSFR 
requirements.  However,  section  1016(h) 
of  OPA  provides  that  any  regulation 
relating  to  OSFR  remain  in  force  until 
superseded  by  a  new  regulation  issued 
under  OPA.  Therefore,  the  existing 
USCG  OSFR  regulations  for  offshore 
Eacilities  in  the  OCS  (33  CFR  part  135) 
remain  in  effect  until  this  proposed  rule 
becomes  final. 

The  Secretary  of  Transportation  has 
authority  for  vessel  oil  pollution 
financial  responsibility,  and  the  USCG 
regulates  the  financial  responsibility 
program  for  vessels.  However,  a  well 
drilled  from  a  mobile  offshore  drilling 
unit  (MODU),  which  is  a  type  of  vessel, 
is  an  offohore  facilify  under  the 
proposed  rule. 

Upon  request  bom  the  USCG,  MMS 
will  provide  available  information  for 
any  covered  offshore  facility  (COP) 
involved  in  an  oil  pollution  incident 
including: 

(1)  The  lease,  permit,  or  right  of  use 
and  easement  (RUE)  for  the  area  in 
which  the  COF  is  located; 

(2)  The  designated  applicant  and 
guarantors  and  their  contacts  for  claims; 

(3)  Agents  for  service  of  process;  and 

(4)  Amounts  guaranteed. 

Section-by-Section  Discussion 

Subpart  A 

§  253. 1     What  is  the  purpose  of  this 
regulation?  This  is  an  introductory 
section  explaining  that  this  part 
establishes  the  requirements  for  OSFR 
for  COF's  under  TiUe  I  of  OPA,  33 
U.S.C  2701  et  seq. 

§  253.3    How  are  the  terms  used  in 
this  regulation  defined?  This  section 
contains  definitions  of  terms  used  in 
this  part  Some  of  these  definitions  are 
based  on  terms  in  OPA  and  differ  from 
how  MMS  normally  uses  them.  The 
principal  definitions  will  be  addressed 
later  in  this  preamble  in  the  context  in 
which  they  are  used. 

§  253.5     What  is  the  authority  for 
collecting  OSFB  information?  This 


section  explains  that  the  information 
collected  under  this  part  is  used  to 
ensure  compliance  with  the  OSFR 
requirements  in  OPA. 

Subpart  B 

§253.10    What  facilities  does  this 
regulation  cover?  This  introductory 
section  provides  a  general  statement  of 
applicability.  It  states  that  this  part 
applies  to  any  "COF"  or  any  "lease"  or 
"permit"  issued  imder,  or  a  "RUE" 
granted  under  the  Outer  Continental 
Shelf  Lands  Act  (OCSLA)  or  applicable 
State  law.  This  applicability  concept 
incorporates  many  defined  terms. 

An  important  term  in  these  rules  is 
COF  which  is  based  on  requirements  in 
OPA.  There  are  three  tests  to  determine 
whether  your  bcility  is  a  COF.  First,  it 
must  be  a  structure,  group  of  structures, 
a  well  (including  a  well  drilled  bom  an 
MODU),  equipment,  pipeline,  or  device 
used  for  exploring  for,  drilling  for,  or 
producing  oil.  This  includes  platforms, 
gathering  lines,  subsea  completions,  and 
other  equipment  common  to  oil 
production  activities.  Facilities  that  are 
used  to  store,  handle,  transfer,  or 
process  oil  and  that  are  related  to  the  oil 
production  process  also  are  included. 
Thus,  a  platform  with  equipment  to 
initially  treat  oil  (dewatering, 
desanding,  etc.)  is  covered. 

OPA  excludes  bom  the  COF 
definition  vessels  and  pipelines 
licensed  under  the  Deepwater  Port  Act 
of  1974  (33  U.S.C.  1501  et  seq.).  Also 
within  the  coverage  of  this  first  test  are 
focUities  used  to  transport  oil,  which 
includes  transportation  pipelines 
(gathering  lines  are  part  of  production 
facilities]  and  pipeline  appurtenances.  U 
a  well  is  drilled  from  a  MODU,  the  weU 
could  be  a  COF  under  the  proposed 
regidation,  but  the  MODU  could  not 
However,  the  MODU  owner  or  operator 
is  required  to  demonstrate  OSFR  for  the 
MODU  according  to  USCG  regidations 
at  33  CFR  part  138. 

Under  the  proposed  rule,  for  a  fiicility 
to  be  a  COF,  it  must  pass  two  other  tests. 
First,  it  must  be  located  seaward  of  the 
line  of  ordinary  low  water  along  that 
portion  of  the  coast  that  is  in  d^ect 
contact  with  the  open  sea,  or  located  in 
coastal  inland  waters,  such  as  bays  and 
estuaries,  seaward  of  the  line  of 
ordinary  low  water  along  that  portion  of 
the  coast  that  is  not  in  direct  contact 
with  the  open  sea.  This  concept  comes 
direcUy  from  the  1996  amendments  to 
OPA  (see  section  1016(c)(1)).  It  clearly 
includes  the  Federal  OCS  and  each 
State's  territorial  sea. 

The  line  of  ordinary  low  water  along 
that  portion  of  the  coast  that  is  in  direct 
contact  with  the  open  sea  was  defined 
by  the  courts  for  each  coastal  State 


14054 


Federal  Register  /  Vol.  62,  No.  57  /  Tuesday,  March  25,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  57  /  Tuesday,  March  25,  1997  /  Proposed  Rules 14055 


where  there  might  be  a  CX)F.  This 
adjudicated  line,  known  as  the 
"coastline,"  represents  both  the  seaward 
limit  of  inland  waters  and  the  base  for 
establishing  a  State's  seaward  boundary 
that  separates  State  waters  from  the 
Federal  OCS. 

It  is  clear  that  OSFR  regulations 
should  apply  to  areas  seaward  of  the 
coastline.  It  also  seems  clear  that 
"coastal  inland  waters,  such  as  bays  and 
estuaries,  seaward  of  the  line  of 
ordinary  low  water  along  that  portion  of 
the  coast  that  is  not  in  direct  contact 
with  the  open  sea"  lie  landward  of  the 
coastline.  However,  OPA  does  not 
define  the  extent  of  these  coastal  inland 
waters,  and  the  record  of  Congress  for 
the  1996  amendments  to  OPA  offers  no 
clarification  or  statement  of  intent. 
Thus,  MMS  is  afforded  some  discretion 
in  determining  the  extent  to  which  areas 
lying  landward  of  the  coastline  should 
be  covered  by  this  proposed  regulation. 

We  considered  two  options  for 
defining  the  phrase  "coastal  inland 
waters,  such  as  bays  and  estuaries, 
seaward  of  the  line  of  ordinary  low 
water  along  that  portion  of  the  coast  that 
is  not  in  direct  contact  with  the  open 
sea."  In  developing  these  options,  we 
focused  on  the  three  relevant  statutory 
phrases:  line  of  ordinary  low  water, 
coastal  inland  waters,  and  bays  and 
estuaries. 

The  first  option  for  defining  places 
landward  of  the  coastline  that  are 
covered  by  the  rule  includes  the 
submerged  coastal  areas  subject  to  tidal 
influence.  That  is,  if  an  area  affected  by 
the  tide  is  normally  submerged,  even  at 
low  tide,  it  is^ seaward  of  the  line  of 
ordinary  low  water.  As  such,  it  is 
covered  by  the  rule.  Given  the  dynamic 
nature  of  coastal  geologic  processes, 
especially  in  places  like  the  Mississippi 
River  Delta,  the  area  covered  by  this 
option  could  change  with  time.  As  a 
result,  a  person  responsible  for  a  faciUty 
currently  located  on  dry  land  is  not 
subject  to  the  proposed  rule  today. 
However,  if  that  faciUty  is  later 
inundated  as  a  result  of  shoreUne 
erosion,  the  facility  might  beccHne  a 
COF. 

The  area  covered  by  this  option  does 
not  include  large  inland  water  bodies 
affected  by  the  tides  (e.g.,  the  Great  Salt 
Lake)  because  none  Ue  along  the  coast. 
Likewise,  smaller  landlocked  water 
bodies  located  along  the  coast  are  not 
included  because  they  are  not  affected 
by  the  tides.  The  area  that  is  covered  by 
this  option  includes  coastal  bays,  river 
mouths  to  the  extent  there  is  a  tidal 
influence,  and  coastal  wetlands  that  are 
submerged  at  low  tide. 

A  second  option  for  defining  placi 
landward  of  the  coastline  tli.it  are 


covered  by  the  rule  includes  the  area 
affected  by  the  tides  lying  between  the 
coastline  and  a  parallel  line  that  is  a 
fixed  distance  from  the  coastline.  This 
band  of  coastal  inland  waters  does  not 
change  unless  the  adjudicated  coastline 
changes.  The  band  should  be  wide 
enough  to  cover  the  prominent  coastal 
bays  and  estuaries.  We  believe  an 
appropriate  width  is  50  to  100  miles, 
although  some  may  not  consider 
locations  100  miles  inland  to  be  "along 
the  coast."  Conversely,  if  the  band  is 
narrow,  some  bays  and  estuaries  along 
the  coast  might  not  be  covered 
completely.  For  example,  a  50-mile 
band  excludes  the  furthest  reaches  of 
San  Frandsco  Bay  and  all  of  the  Lake 
Pontchartrain  estuary. 

MMS  incorporated  the  first  coastal 
inland  waters  option  into  the  proposed 
rule  because  we  beUeve  it  is  more 
consistent  with  the  word  and  spirit  of 
OPA.  However,  we  have  neither  finally 
determined  this  option  to  be  the  best 
one,  nor  have  we  decided  that  the  two 
options  considered  are  the  only  suitable 
ones.  As  such,  we  invite  your  comments 
on  both  options  and  your 
recommendations  for  others  that  might 
be  appropriate.  In  particular,  we  would 
like  your  opinion  on  how  wide  the 
coastal  band  should  be  if  the  second 
option  is  adopted.  Given  the  known 
locations  of  existing  coastal  oil  facihties, 
we  found  little  difference  between  the 
options  regarding  who  is  subject  to  the 
proposed  rule.  If  you  have  evidence  that 
this  finding  may  be  inacciirate,  please 
submit  it  to  us  with  your  comments  on 
the  proposed  rule. 

The  last  test  to  be  a  COF  is  that  a 
facility  must  have  a  worst  case  oil-spill 
discharge  potential  of  more  than  1,000 
barrels.  MMS  could  require  a  facihty 
with  a  lesser  spill  f>otential  to  be 
covered  if  we  determine  in  writing  that 
OSFR  must  be  demonstrated.  Also,  a 
person  may  agree  to  cover  a  facility  with 
OSFR  even  if  it  does  not  exceed  the 
worst  case  oil-spill  threshold.  As 
explained  in  more  detail  below,  this 
would  occur  if  a  person  is  providing 
maximum  blanket  coverage  for  all  its 
faciUtles  under  the  blanket. 

For  this  proposed  rule  to  apply,  the 
COF  must  be  on  a  lease,  permit  (defined 
as  a  permit  for  geological  exploration), 
or  RUE  issued  under  OCSLA  or 
applicable  State  law. 

MMS  recognizes  the  possibihty  that  a 
transportation  pipeline  could  begin 
offshore  and  move  production  onshore. 
In  that  event,  under  §  253.10(b),  the 
pipeline  is  covered  to  the  point  it 
reaches  the  first  accessible  flow  shutoff 
device  landward  of  the  line  of  ordinary 
'ow  water. 


§  253. 1 1     Who  must  demonstrate 
OSFR?  MMS's  proposal  is  that  every 
lease,  permit,  or  RUE  with  a  COF  would 
have  only  one  person  who  demonstrates 
OSFR.  This  person  is  the  designated 
applicant. 

The  designated  applicant  is  required 
to  submit  Form  MMS  1016  and  agree  to 
demonstrate  OSFR  on  behalf  of  all  the 
responsible  parties  for  the  lease,  permit, 
or  RUE.  If  the  designated  appUcant  is 
not  a  responsible  party,  it  must  agree  to 
be  liable  for  oil  pollution  damages, 
cleanup  costs,  and  other  claims  under 
OPA  jointly  and  severally  with  the 
responsible  parties.  MMS's  intent  is  that 
the  responsible  parties  agree  who  the 
one  designated  applicant  should  be  on 
their  behalf.  MMS  also  wants  that 
person  to  be  liable  for  any  damages  or 
other  claims  so  a  claimant  or  the  Oil 
Spill  Liability  Trust  Fund  (the  Fund) 
does  not  have  to  pursue  anyone  other 
than  the  person  who  agreed  to  be  the 
designated  applicant.  Of  course,  the 
other  responsible  parties  still  remain 
liable  if  the  designated  applicant  does 
not  satisfy  the  liabiUty. 

Under  paragraph  (b),  if  the  land 
within  a  lease  with  a  COF  also  is  subject 
to  a  permit  or  RUE  with  a  COF,  there 
must  be  a  designated  applicant  for  the 
lease  and  a  designated  applicant  for 
each  permit  or  RUE.  They  may  be  the 
same  person,  but  a  Form  MMS  1017 
designating  the  applicants  for  the 
different  COF's  must  be  filed  with 
MMS. 

Paragraph  (c)  requires  the  designated 
appUcant  for  a  lease  with  a  COF  to  be 
either  a  lessee  (who  is  a  responsible 
party  under  these  rules  and  OPA)  or  the 
designated  operator  (who,  if  not  a 
lessee,  does  not  meet  the  definition  of 
responsible  party).  However,  the 
designated  operator  for  an  OCS  lease  or 
unit  must  be  the  same  party  that  is  the 
designated  operator  under  30  CFR 
250.8.  That  rule  requires  the  designated 
operator  to  fulfill  the  lessee's  obligations 
under  the  OCSLA  and  MMS  regulations. 
Therefore,  it  makes  sense  for  that  person 
to  demonstrate  OSFR  and  to  accept 
liability  on  behalf  of  the  lessees.  For 
leases  not  in  the  OCS,  to  ensure  that  any 
nonlessee  designated  apphcant  is  a 
person  with  similar  responsibiUties  for 
spill  prevention  and  cleanup  to  those  of 
a  Federal  OCS  op>erator,  paragraph  (c)(2) 
requires  that  such  applicant  be  an 
operator  imder  a  lease  or  unit  operating 
agreement  that  provides  the  operator  is 
responsible  for  compliance  with  all  the 
laws  and  regulations  applicable  to  the 
lease  or  unit.  Otherwise,  that  operator 
could  not  be  a  designated  applicant 
under  the  proposed  rules,  and  a  lessee 


is  required  to  demonstrate  OSFR  for  the 
lease. 

Paragraph  (d)  provides  that  only  the 
permittee  may  be  a  designated  applicant 
for  a  permit  with  a  COF.  Under 
paragraph  (e),  for  a  RUE  with  a  COF, 
who  the  designated  applicant  may  be 
depends  on  whether  the  COF  is  a 
pipeline,  ff  it  is,  then  an  owner  or 
operator  of  each  pipeline  segment  on 
the  RUE  must  be  a  designated  applicant 
For  a  RUE  with  a  COF  that  is  not  a 
pipeline  segment,  the  holder  of  the  RUE 
is  the  designated  applicant.  If  there  also 
is  a  pipeline  segment  on  the  RUE,  both 
the  owner  or  operator  of  the  pipeline 
segment  and  the  holder  of  the  RUE  must 
be  designated  applicants.  Again,  the 
designated  applicant  for  each  of  these 
situations  could  be  the  same  person,  but 
the  designation  is  required  to  be 
separately  denominated  on  the  Form 
MMS  1017. 

Paragraph  (f)  is  a  catchall  provision 
allowing  MMS  to  require  a  different 
designated  applicant  if  MMS  determines 
that  the  circumstances  warrant  a 
different  person  than  the  rules 
otherwise  prescribe. 

§  253. 1 2    Who  determines  whether  I 
must  demonstrate  OSFR?  As  a  general 
matter,  it  is  the  obligation  of  those 
persons  who  could  be  responsible 
parties  to  determine  if  there  is  a  COF  on 
their  lease,  permit,  or  RUE.  MMS 
recognizes  that  this  rule  is  unusual 
since  it  regulates  persons  who  do  not 
operate  in  the  Federal  OCS  and  are  not 
otherwise  subject  to  MMS  jurisdiction. 
These  persons  may  need  help  in 
interpreting  their  obligation  under  the 
rules,  especially  in  marginal  situations. 
In  other  words,  the  person  may  not  be 
sure  whether  the  lease,  permit,  or  RUE 
is  geographically  covered  or  whether  its 
facility  has  a  sufficient  worst  case  oil- 
spill  potential  to  warrant  a 
demonstration  of  OSFR.  In  this 
circumstance,  you  could  ask  MMS 
whether  the  rule  applies  to  you.  You  are 
required  to  submit  sufficient 
information  for  MMS  to  make  the 
determination. 

§  253. 1 3    How  much  OSFR  must  I 
demonstrate?  This  section  explains  the 
amount  of  OSFR  a  designated  applicant 
must  demonstrate.  If  you  have  only  one 
COF  for  your  lease,  permit,  or  RUE, 
paragraph  (b)  of  the  section  has  a  table 
with  different  amounts  of  OSFR 
depending  on  the  worst  case  oil-spill 
discharge  voliune  for  your  COF.  For  a 
COF  in  the  Federal  OCS.  the  amount  of 
OSFR  ranges  from  $35  million  to  $150 
million.  For  a  COF  not  in  the  Federal 
OCS,  it  ranges  fivm  $10  million  to  $150 
million. 

If  you  have  two  or  more  COFs  on  the 
lease,  permit,  or  RUE,  then  you  must 


demonstrate  the  highest  amoimt  of 
OSFR  that  applies  to  any  of  the  COF's. 
Thus,  if  you  had  three  production 
platforms  on  a  lease,  then  you  must 
demonstrate  the  amount  of  OSFR  based 
on  the  one  with  the  highest  worst  case 
oil-spill  potential. 

ff  you  are  the  designated  applicant  for 
more  than  one  lease,  permit,  or  RUE 
with  a  COF,  you  are  required  to 
demonstrate  the  highest  amoimt  of 
OSFR  that  applies  to  any  of  them.  By 
way  of  illustration,  assume  you  had  one 
lease  with  two  production  platforms 
requiring  $10  million  of  OSFR  and  the 
other  requiring  $35  million,  and  you 
had  a  second  lease  with  a  platform 
requiring  $10  million  of  OSFR.  You  are 
required  to  demonstrate  $35  million  in 
OSFR  which  covers  all  the  COF's  on 
both  leases. 

The  table  in  paragraph  (a)  of  this 
section  clarifies  that  if  you  have  leases, 
permits,  andRUE's  located  in  the 
Federal  OCS  and  State  waters,  you  must 
demonstrate  the  highest  amount  of 
OSFR  that  applies  to  any  of  the  COF's 
on  those  leases,  permits,  or  RUE's 
regardless  of  which  jurisdiction  they  are 
located  in. 

In  addition  to  setting  out  the  amount 
of  OSFR  for  a  COF  based  on  whether  it 
is  located  in  the  Federal  OCS  and  its 
worst  case  oil-spill  discharge  volume, 
paragraph  (b)  allows  MMS  to  increase 
the  OSFR  amount  to  a  maximum  of 
$150  million  based  on  the  relative 
operational,  environmental,  human 
health,  and  other  risks  posed  by  the 
quality  or  quantity  of  oil  handled.  The 
dollar  amoimts  in  the  table  are  based  on 
estimates  of  the  per-barrel  costs  of  oil- 
spill  removal  and  damages  as  generated 
by  the  "Spillcalc"  element  of  MMS 
General  Purpose  Environmental  Cost 
Model  (GPECM). 

The  GPECM  was  developed  to 
support  the  MMS  5- Year  OCS  Oil  and 
Gas  Leasing  Program.  The  average  of  the 
calculated  high-range  oil-spill  removal 
and  damages  costs  for  the  offshore 
regions  analyzed  in  the  GPECM 
(Atlantic,  Gulf  of  Mexico,  California, 
Washington-Oregon,  Alaska)  is  about 
$900  per  barrel  in  1993  dollars.  For 
simplicity,  the  table  uses  a  cost  factor  of 
$1 ,000  and  the  largest  volume  covered 
by  a  spill  discharge  bracket  to  establish 
the  required  OSFR  amount  for  any  COF 
that  fits  into  the  bracket 

Under  paragraph  (b)(3),  MMS  could 
require  an  OSFR  demonstration  in 
excess  of  the  table  amounts  based  on  the 
relative  operational,  hiunan  health,  and 
other  risks  your  COF  poses.  As  noted 
above,  the  maximum  still  is  $150 
million. 

§  253. 14    How  do  I  determine  the 
worst  case  oil-spill  discharge  volume? 


Designated  applicants  are  instructed  to 
use  the  same  method  of  calculating 
worst  case  discharges  they  use  in 
preparing  oil  spill  response  plans  for 
MMS  or  another  Federal  agency 
administering  section  311  of  the  Federal 
Water  Pollution  Control  Act. 

§  253. 1 5     What  are  my  general  OSFR 
compliance  responsibilities?  This 
section  spells  out  the  designated 
applicant's  obligation  to  maintain 
continuous  coverage  for  all  leases, 
permits,  and  RUE's  with  COF's. 

Subpart  C 

§  253.20    What  are  the  methods  for 
evidencing  OSFR?  This  section 
authorizes  the  use  of  self-insurance, 
insurance,  guarantees  or  surety  bonds  to 
evidence  OSFR.  In  addition,  the 
Director  may  approve  alternative 
methods  under  §  253.32. 

§§  253.21  through  253.28    How  can  I 
use  self-insurance  as  OSFR  evidence? 
These  sections  establish  two  methods 
for  qualifying  as  a  self-insurer,  a  net- 
worth  test  and  a  test  involving  the 
pledge  of  unencumbered  assets.  The 
self- insurance  application  must  be 
supported  by  audited  financial 
statements. 

The  section  contains  formulae  for 
calculating  the  level  of  self-insurance 
for  which  you  qualify  imder  each  self- 
insurance  method.  These  formulae  are 
different  from  those  MMS  currenUy  uses 
to  determine  whether  a  person  qualifies 
as  a  self-insurer  under  33  CFR  part  135. 
The  revised  formulae  are  intended  to 
provide  a  more  realistic  assessment  of 
net  worth  by  better  reflecting  current 
business  practices  and  economic 
conditions. 

An  independent  certified  public 
accounting  firm  has  reviewed  the 
proposed  formulae  and  has 
recommended  certain  changes  to  ensure 
their  suitability  for  making  self- 
insurance  determinations.  You  are 
encouraged  to  request  a  copy  of  this 
report  from  the  address  listed  at  the 
beginning  of  this  notice  and  provide 
MMS  comments  on  the  formidae  and 
the  contractor's  recommendations.  We 
will  consider  your  comments  and  the 
contractor's  recommendations  in 
developing  the  formulae  that  will  be 
included  in  the  final  rule. 

§  253.29    How  can  I  use  insurance  as 
OSFR  evidence?  This  section  establishes 
minimiiin  qualifications  of  insurers  and 
the  dociunentation  required  to  support 
insurance  as  OSFR  evidence.  An  insurer 
must  be  a  syndicate  of  Lloyds  of 
London,  a  member  of  the  Institute  of 
London  Underwriters,  or  rated  "secure" 
or  better  by  A.M.  Best,  Standard  and 
Poor's,  or  an  equivalent  rating  service. 
While  you  may  obtain  insiirance 
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coverage  in  layers,  the  rule  limits  the 
number  of  layers  in  relation  to  the 
amount  of  coverage  provided. 

§  253.30    How  can  I  use  a  guamntee 
as  OSFR  evidence?  This  section  allows 
a  designated  applicant  to  use  a  single 
guarantee  to  meet  all  or  part  of  its  OSFR 
obligation.  A  guarantee  is  a  promise  of 
indemnihcation  by  a  single  indemnitor 
who  meets  the  qualifications  for  self- 
insurance  under  §§  253.21  through 
253.28. 

§253.31    How  can  I  use  a  surety 
bond  as  OSFR  evidence?  This  section 
allows  a  designated  applicant  to  use  a 
surety  bond  as  OSFR  evidence  if  the 
bond  is  issued  by  a  surety  acceptable  to 
the  Department  of  the  Treasury  and 
licensed  in  the  State  (or  the  State 
adjacent  to  that  portion  of  the  OCS) 
where  at  least  one  COF  is  located. 

§  253.32    Are  there  alternative 
methods  to  evidence  OSFR?  This 
section  authorizes  the  MMS  Director, 
within  his/her  sole  discretion,  to  accept 
letters  of  credit.  pooUng  arrangements, 
or  other  alternative  methods  of 
evidencing  OSFR  that  provide 
equivalent  assurance  of  the  prompt 
satisfaction  of  claims  that  is  equivalent 
to  the  methods  authorized  in  the 
proposed  regulations. 

Subpart  D 

§ 253.40    What  OSFR  evidence  must 
I  submit  to  MMS?  This  section  describes 
the  forms  that  must  be  submitted  as  part 


of  the  OSFR  evidence.  Designated 
applicants  are  directed  to  submit  a 
single  demonstration  for  all  leases, 
permits,  and  RUE's  for  which  they  are 
designated  appUcants. 

§  253.41     What  terms  must  I  include 
in  my  OSFR  evidence?  The  rule 
specifies  the  terms  and  conditions 
under  which  OSFR  instnmients  can  be 
terminated.  Notice  to  MMS  of  intent  to 
cancel  and  replacement  of  the 
terminated  instruments  is  required 
unless  the  COF  is  permanently 
abandoned.  Requirements  for  including 
in  each  OSFR  instrument  information 
about  direct  action  for  claims  and 
service  of  process  also  is  covered  in  this 
section. 

§  253.42  How  can  I  amend  my  OSFR 
demonstration?  This  section  describes 
how  to  add  or  delete  COF's  from  an 
existing  OSFR  demonstration.  You  must 
submit  information  on  additional  leases, 
permits,  or  RUE's  at  least  30  days  before 
they  are  added  or  deleted. 

§  253.43     When  is  my  OSFR 
demonstration  effective?  This  section 
provides  that  MMS  notify  designated 
applicants  when  it  determines  whether 
the  evidence  submitted  is  adequate  to 
demonstrate  OSFR.  It  also  states  how 
long  an  OSFR  demonstration  is 
effective. 

§  253.44    When  must  I  comply  with 
this  regulation?  This  section  establishes 
a  schedule  for  complying  with  this  rule. 


You  are  allowed  not  more  than  60  days 
after  the  effective  date  of  the  final 
regulation  to  submit  to  MMS  your 
evidence  of  OSFR  for  all  the  COF's  on 
all  the  leases,  permits,  and  RUE's  for 
which  you  are  the  designated  appUcant. 

§  253.45    To  whom  do  I  submit  my 
OSFR  evidence?  Submissions  are  made 
to  the  listed  address  of  MMS  Oil  Spill 
Financial  Responsibility  Program. 

Subparts 

§  253.50    How  can  my  OSFR 
evidence  be  refused  or  invalidated? 
Generally.  MMS  would  give  a  15-day 
notice  of  its  intent  to  invalidate  an 
OSFR  demonstration.  However,  we 
could  immediately  invalidate  an  OSFR 
demonstration  if  a  person  is  no  longer 
the  designated  applicant  or  permits  the 
cancellation  or  termination  of  the 
insurance  policy,  surety  bond,  or 
guarantee  on  which  your  demonstration 
is  based. 

§  253.51     What  are  the  penalties  far 
not  complying  with  this  part?  Failvue  to 
comply  with  these  regulations  could 
result  in  penalties  of  up  to  $25,000  per 
COF  per  day.  The  maximum  civil 
penalties  are  stated  along  with  a 
reference  to  the  appeals  process  of  30 
CFR  part  250.  MMS  has  considered  the 
civil  penalty  amounts  that  should  be 
applied  to  this  part,  and  the  amounts 
may  be  those  shown  in  the  foUowine 
table. 


AMOUNTS  OF  Civil  Penalties  Per  COF  for  Noncompliance  with  Oil  Spill  Financial  Responsibility 

Requirements  (OSFR) ' 


Calegofy  of  noixompliance 


Failure  to  sutxnit  OSFR  evidence  

Lapse  in  OSFR  coverage  l"'"""""""!"™!!!...™  ™ 

Cancellation  of  OSFR  «Mthout  attemative  coverage  ......""."!.'.."."!!!!!!!!!.."...™"." 

Failure  to  correct  an  erroneous  or  inadequate  submission  within  30  Dav3  of 
MMS  request  2. 


Period  of  nofKompliance 


First  week 


$500 

$750 

$2,500 

$100 


Second  and  third 
weeks 


$750  per  «veek  ... 
$1,000  per  week 
$5,000  per  week 
$250  per  week  ... 


After  3  weeks 


$250  per  day. 
$300  per  day. 
$1,000  per  day. 
$1 .000  per  week. 


Notes: 

'Penalties  win  be  doubted  each  time  there  is  an  addrtiona)  violation  within  1  calendar  year  of  the  first  violation  uo  to  a  maximum  nf  $9S nnn 
pw^^The  penalty  amounts  ,n  th.s  table  will  be  updated  penodk:ally  as  needed  to  ensurelomplia^  '  ^  °  ^  "laximum  of  $25,000 


This  section  also  provides  for 
penalties  that  are  greater  or  less  than  the 
amounts  sho%vn  in  the  table,  depending 
on  specific  factors  listed  in  OPA. 

Subpart F 

§  253.60    How  must  a  claim  be 
presented?  This  section  prescribes  the 
process  a  claimant  follows  to  recover 
the  costs  of  oil-spill  removal  and 
damages  from  the  designated  applicant, 
its  guarantor,  or  the  Fund.  The  general 
approach  is  to  present  claims  first  to  the 


designated  applicant  and  then,  if 
necessary,  to  the  designated  applicant's 
guarantor  or  the  Fund. 

§  253.61     When  is  a  guarantor  subject 
to  direct  action  for  claims?  This  section 
specifies  the  situations  in  which  a 
designated  applicant's  guarantor  is 
subject  to  suit  on  claims  for  oil  spill 
removal  and  damage  costs  directly  by  a 
claimant.  It  also  states  the  protections 
from  direct  action  a  giiarantor  is  allowed 
under  OPA. 


The  1996  amendments  to  OPA  limit 
the  assertion  of  a  claim  against  a 
guarantor  to  three  circumstances:  (1) 
The  United  States  makes  a  claim  for 
removal  costs  and  damages  for 
compensation  paid  by  the  Fund;  (2)  the 
responsible  party  denies  or  fails  to  pay 
a  claim  on  grounds  of  insolvency;  and 
(3)  the  responsible  party  has  filed  for 
bankruptcy.  OPA  does  not  expressly 
address  the  common  circumstance  of 
numerous  responsible  parties  for  a 
single  offshore  facility  and  whether  all 


responsible  parties  must  be  insolvent 
before  the  claimant  may  piu^ue  the 
guarantor.  MMS  believes  that  it  should 
be  sufBdent  for  the  claimant  to 
demonstrate  only  that  the  designated 
applicant  is  insolvent  before  it  could 
pursue  the  guarantor.  The  claimant 
should  not  be  required  to  pursue 
multiple  responsible  parties  in  that 
drcimistance  because,  for  some  COF's, 
there  could  be  over  20  responsible 
parties.  Thus,  the  proposed  rule  allows 
recourse  to  a  guarantor  if  the  designated 
applicant  is  insolvent  or  in  bankruptcy. 
MMS  does  not  believe  it  would  serve 
C^A's  objective  of  prompt  payment  to 
force  a  claimant  to  determine  whether 
each  and  every  responsible  party  is 
insolvent  or  in  bankruptcy  before  a 
claim  could  be  asserted  against  a 
guarantor. 

MMS  specifically  invites  comments 
on  this  issue.  We  specifically  invite 
comments  on  whether  the  final  rule 
should  instead  adopt  the  alternative  of 
limiting  action  against  a  guarantor  by 
private  claimants  to  cases  where  every 
responsible  party  has  denied  or  failed  to 
pay  on  grounds  of  insolvency,  or  where 
every  single  responsible  party  has 
petitioned  for  bankruptcy. 

§  253.62    What  are  the  designated 
applicant's  obligations  regarding  a 
claim?  This  section  specifies  whom  the 
designated  appUcant  must  notify  upon 
receipt  of  a  claim  for  oil  discharge 
removal  and  damages. 

Appendix 

This  section  presents  the  nine  MMS 
forms  and  a  cover  sheet  the  designated 
appUcant  is  required  to  use  to  submit 
OSFR  information  to  MMS.  These  forms 
are  referenced  throughout  the  OSFR 
regulations.  You  must  submit  to  MMS 
only  those  forms  that  apply  to  your 
OSFR  demonstration.  You  are  not 
allowed  to  alter  a  form  in  any  way. 

Author 

Ray  L  Beittel,  Performance  and 
Standards  Branch,  MMS,  prepared  this 
document. 

E.0. 12886 

This  proposed  rule  does  not  meet  the 
criteria  for  a  significant  rule  requiring 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  E.O.  12866. 

All  of  the  oil  and  gas  companies 
currently  operating  in  the  OCS. 
including  those  considered  to  be  small 
businesses,  comply  with  the  existing 
OSFR  regulations  (i.e.,  33  CFR  part  135). 
MMS  does  not  expect  that  these 
companies  wall  incur  any  significant 
operating  cost  increases  from  complying 
with  the  proposed  rule.  Also,  of  the 
estimated  20  oil  and  gas  companies 


operating  in  State  coastal  waters  that 
would  be  affected  by  the  proposed  rule, 
all  but  three  hold,  have  appUed  for,  or 
have  held  a  Certificate  of  Financial 
Responsibility  xmder  30  CFR  part  135.  If 
these  three  companies  use  insurance  to 
demonstrate  OSFR  imder  the  proposed 
rule,  the  estimated  aimual  cost  of  the 
insxirance  is  $35,000  per  comf>any, 
which  represents  an  industry-wide  cost 
of  $105,000. 

The  proposed  rule  shovild  not 
generate  any  adverse  effects  on 
competition,  investment,  productivity, 
innovation,  or  the  abiUty  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  expwt 
markets.  Therefore,  CH^  review  of  this 
proposed  regulation  under  E.0. 12866  is 
unnecessary. 

RegHlatery  Flexibilily  Act 

The  Small  Business  Administration 
defines  small  business  as  a  company 
employing  500  or  fewer  people.  There 
are  many  small  oil  and  gas  exploration, 
production,  and  transportation 
businesses  operating  in  the  Federal  OCS 
and  in  State  coastal  waters.  MMS 
estimates  that  approximately  20  of  the 
oil  and  gas  businesses  operating  in  State 
coastal  waters  are  subject  to  this 
proposed  regulation.  We  consider  8  of 
those  20  to  be  large  businesses  because 
they  each  employ  more  than  500  peopfe. 
All  but  3  of  the  12  small  businesses  in 
this  group  currently  demonstrate  or 
have  demonstrated  $35  milUon  in  OSFR 
under  current  regulation.  We  expect  that 
under  the  proposed  regulation  those 
three  businesses  will  be  required  to 
demonstrate  $10  milUon  in  OSFR.  It  is 
reasonable  to  assiune  that  each  company 
would  use  insurance  as  the  means  for 
demonstrating  OSFR,  and  the  annual 
premium  for  such  insurance  will  be 
about  $35,000  per  company.  Thus,  the 
total  annual  economic  impact  on  smaU 
businesses  under  this  proposed 
regulaUon  is  estimated  to  be  $105,000. 

The  amount  of  oil  a  company 
produces  is  generally  proportional  to  its 
size.  We  do  not  expect  smaller 
companies  to  operate  any  individual 
facilities  that  produce,  store,  or 
transport  more  than  35,000  barrels  of  oil 
per  day.  If  a  smaller  company 
imdertakes  a  project  with  higher 
production  levels,  such  as  the  deep- 
water  ventiu^s  in  the  Gulf  of  Mexico, 
we  expect  it  to  do  so  in  partnership  with 
a  larger  company  that  can  demonstrate 
OSFR  by  qualifying  as  a  self-insurer.  We 
further  expect  that  the  larger  company 
will  be  selected  as  the  designated 
appUcant  under  the  proposed 
regulations  and  demonstrate  OSFR  on 
behalf  of  the  smaller  partner.  Therefore, 
we  do  not  expect  that  implementing  the 


proposed  regulations  will  require  small 
businesses  to  demonstrate  OSFR  for 
amounts  greater  than  $35  million. 

MMS  expects  the  proposed 
regulations  will  have  no  adverse  effect 
on  oil  comp>any  service  industries,  such 
as  the  supply  vessel  and  service  vessel 
industries.  'The  persons  responsible  for 
such  vessels  already  comply  with 
separate  OSFR  requirements  under  33 
CFR  part  135. 

Paperwen  Keovctiea  Act 

This  proposed  rule  contains  a 
collection  of  infomation  which  has 
been  submitted  to  OMB  for  review  and 
approval  under  section  3507(d)  of  the 
Paperwoik  Reduction  Act  of  1995.  As 
part  of  our  continuing  effort  to  reduce 
paperwork  and  respondent  burden. 
MMS  invites  the  public  and  other 
Federal  agencies  to  comment  on  any 
aspect  of  the  reporting  burden.  Submit 
your  comments  to  the  Office  of 
Informaticm  and  Regulatory  Affairs. 
OMB,  Attention  Desk  Officer  for  the 
Department  of  the  Interior  (C^4B  control 
number  lOlO-XXXX),  725  17th  Street, 
NW.,  Washington,  DC  20503.  Send  a 
copy  of  your  comments  to  the  Minerals 
Management  Service;  Attention:  Rules 
Processing  Team;  Mail  Stop  4700;  381 
Elden  Street;  Hemdon,  Virginia  20170- 
4817. 

You  may  obtain  a  copy  of  the 
proposed  collection  of  information  and 
supporting  statement  by  contacting  the 
Bureau's  Information  Collection 
Clearance  Officer  at  (703)  787-1242. 
The  Paperwork  Reduction  Act  of  1995 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  Uinless  it  displays  a 
currently  valid  OMB  control  number. 

OMB  may  make  a  decision  to  approve 
or  disapprove  this  collection  of 
information  after  30  days  from  receipt  of 
our  request.  Therefore,  your  comments 
are  best  assiu«d  of  being  considered  if 
OMB  receives  them  within  that  time 
period.  However,  MMS  will  consider  all 
comments  received  during  the  commoit 
period  for  this  notice  of  proposed 
rulemaking. 

The  title  of  this  collection  of 
information  is  "30  CFR  Part  253,  Oil 
Spill  Financial  ResponsibiUty  for 
Ofkhore  FaciUties."  The  information 
coUected  consists  of  the  following,  and 
the  estimated  burden  for  each  is  shown 
in  parentheses: 

•  Form  MMS  1016,  Designated 
AppUcant  Information  Certification  (1 
hour) 

•  Form  MMS  1017,  Designation  of 
AppUcant  (9  hours) 

•  Form  MMS  1018,  Self-insurance  or 
Guarantee  Information  (1  hour) 


IMI 
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•  Fonn  MMS  1019,  Insurance 
Certificate  (120  hours) 

•  Form  MMS  1020.  Surety  Bond  (24 
hours) 

•  Forms  MMS  1021.  Lease  Listing  (3 
hours) 

•  Form  MMS  1022,  Permit  or  Right  of 
Use  and  Easement  Listing  (3  hoiu^) 

•  Form  MMS  1023,  Lease  Changes  (1 
hour) 

•  Fonn  MMS  1024,  Permit  or  Right  of 
Use  and  Easement  Changes  (1  hour) 

•  Letter  requesting  a  determination  of 
applicability  of  the  regulation  (2  hours) 

•  Proposal  to  accept  an  alternative 
method  to  demonstrate  OSFR  (no 
burden — we  anticipate  no  requests  but 
have  provided  the  option  in  die  rule) 

•  Written  notice  to  MMS  of  change  in 
ability  to  comply  (1  hour) 

•  Qaims  (no  burden-MMS  will  not  be 
involved  in  the  claims  process;  the 
regulations  only  provide  procedures  for 
claimants  to  follow;  MMS  will  not  be 
advised  of  claims  activity,  and  we  will 
have  no  way  of  estimating  the  niunbeis). 

MMS  will  use  the  infonnadon  to 
verify  compliance  with  OPA,  to  confirm 
that  applicants  possess  the  required 
amounts  of  OSFR  for  a  potential  worst 
case  oil  spill  discharge  of  more  than 
1 ,000  barrels  (or  a  lesser  amount  if  MMS 
determines  the  risk  justifies  it),  and  to 
establish  a  reference  source  of  names, 
addresses,  and  telephone  numbers  of 
parties  responsible  for  COF's  and  their 
designated  agents  and  guarantors  for 
claims  associated  with  oil  pollution. 

Respondents  will  be  approximately 
600  holders  of  leases,  permits,  and 
RUE'S  in  the  OCS  and  in  State  coastal 
waters  who  appoint  approximately  200 
designated  applicants.  Other 
respondents  will  be  the  designated 
applicants'  insiirance  agents  and 
brokers,  bonding  companies,  and 
indemnitors.  MMS  receives 
approximately  2,631  responses  each 
year.  The  frequency  of  submission  will 
vary,  but  most  will  respond  at  least  once 
per  year.  We  estimate  the  total  annual 
biuden  of  this  collection  of  information 
to  be  20,381  reporting  hours  and  zero 
recordkeeping  hours.  Based  on  $35  per 
hour,  the  total  burden  hoiu-  cost  to 
respondents  is  estimated  to  be  $713,335. 
The  public  reporting  burden  for  this 
information  will  vary  by  form  and 
collection  (as  shown  above).  The  burden 
per  response  is  averaged  to  be  8  hours, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  information  collection. 

In  addition  to  the  hour  biuden,  some 
respondents  will  bear  the  cost  of 
demonstrating  OSFR.  The  amount  of 
OSFR  currently  required  in  the  OCS 


under  the  OCSLA  is  $35  million,  the 
same  as  the  minimum  level  of  OSFR 
required  in  the  OCS  under  OPA.  The 
estimated  annual  cost  to  OCS  operators 
of  providing  evidence  of  OSFR  for  that 
amount  is  $21.6  million.  This  cost  is 
already  home  by  all  operators  in  the 
OCS  imder  the  OCSLA  provisions.  No 
additional  costs  to  OCS  operators  are 
attributable  to  the  proposed  rule.  New 
annual  costs  of  approximately  $850,000 
will  be  imposed  on  persons  operating  in 
State  coastal  waters.  There  is  currenUy 
no  Federal  requirement  for 
demonstrating  OSFR  in  State  coastal 
waters,  and  the  entire  $850,000  is  a  new 
cost  imposed  by  the  proposed  rule. 
Therefore.  MMS  estimates  the  total 
annual  cost  for  OSFR  demonstrations  to 
be  $22.5  million. 

MMS  will  simunarize  written 
responses  to  this  notice  and  address 
them  in  the  final  rule.  All  comments 
will  become  a  matter  of  public  record. 

1.  MMS  specifically  solicits 
comments  on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  MMS's  functions,  and 
will  it  be  useful? 

(b)  Are  the  estimates  of  the  burden 
hours  of  the  proposed  collection 
reasonable? 

(c)  Do  you  have  any  suggestions  that 
enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other  forms  of 
information  technolcwy? 

2.  In  addition,  the  Paperwork 
Reduction  Act  of  1995  requires  agencies 
to  estimate  the  total  annual  cost  burden 
to  respondents  or  recordkeepers 
resulting  from  the  collection  of 
information.  MMS  needs  your 
comments  on  this  item.  Your  response 
should  split  the  cost  estimate  into  two 
components:  (a)  Total  capital  and 
startup  cost  and  (b)  annual  operation, 
maintenance,  and  purchase  of  services. 
Your  estimates  should  consider  the 
costs  to  generate,  maintain,  and  disclose 
or  provide  the  information.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discoimt  rate(8),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  fuulities. 


Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  before  October  1, 1995;  to 
comply  with  requirements  not 
associated  with  the  information 
collection;  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  as  part  of  customary 
and  usual  business  or  private  practices. 

Takings  Implication  Assessment 

DOI  has  determined  that  this 
proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interfering  with  constitutionally 
protected  property  rights.  Thus,  EXDI 
does  not  need  to  prepare  a  Takings 
Implication  Assessment  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

E.0. 12988 

DOI  has  certified  to  OMB  that  the 
proposed  rule  meets  the  applicable 
reform  standards  provided  in  section 
3(a)  and  3(b)(2)  of  E.O.  12988. 

Unfunded  Mandates  Reform  Act  of 
1995 

DOI  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act,  2  U.S.C.  1502  et  seq..  that  diis  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  State, 
local,  and  tribal  governments  or  the 
private  sector. 

National  Environmental  Policy  Acf 

EKDI  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment;  therefore,  an 
environmental  impact  statement  is  not 
required. 

List  of  Subiects  in  30  CFR  Part  253 

Continental  shelf.  Environmental 
protection.  Insurance,  Oil  and  gas 
exploration,  Oil  pollution.  Penalties, 
Pipelines,  Public  lands — mineral 
resources.  Public  lands — rights-of-way. 
Reporting  and  recordkeeping 
requirements,  and  Surety  bonds. 

Dated:  March  13,  1997. 

Bob  Annstrong, 

Assistant  Secretary.  Land  and  Minerals 
Management. 

For  the  reasons  stated  above,  MMS 
proposes  to  add  a  new  part  253  to 
Chapter  II  of  Tide  30  of  the  CFR  as 
follows: 


PART  253— OIL  SPILL  RNANCIAL 
RESPONSIBILITY  FOR  OFFSHORE 
FACILmES 

Sut>part  A— General 

Sec. 

253.1    What  is  the  purpose  of  this 

regulation? 
253.3    How  are  the  terms  used  in  this 

regulation  defined? 
253.5    What  is  the  authority  for  collecting 

Oil  Spill  Financial  Responsibility 

(OSFR)  information? 

SubfMrt  B— Applicability  And  Amount  of 
OSFR 

253.10  What  Cacilities  does  this  regulation 
cover? 

253.11  Who  must  demonstrate  OSFR? 

253.12  Who  determines  whether  I  must 
demonstrate  OSFR? 

253. 1 3  How  much  OSFR  must  I 
demonstrate? 

253.14  How  do  I  determine  the  worst  case 
oil-spiU  discharge  volume? 

253.15  What  are  my  general  OSFR 
compliance  responsibilities? 

SutifMrt  C— Methods  for  Evidencing  OSFR 

253.20  What  are  the  methods  for  evidencing 
OSFR? 

253.21  How  can  I  use  self-insurance  as 
OSFR  evidence? 

253.22  How  do  I  establish  the  amount  of 
self-insurance  allowed  as  OSFR 
evidence? 

253.23  What  infDrmation  must  I  submit  to 
support  my  net  worth  qualifications? 

253.24  When  I  submit  audited  financial 
statements  in  connection  with  my  net 
worth,  what  standards  must  they  meet? 

253.25  What  financial  test  procedures  must 
I  use  to  evaluate  the  amount  of  seU- 
insurance  allowed  as  OSFR  evidence 
based  on  net  worth? 

253.26  What  information  must  I  submit  to 
support  my  net  assets  qualifications? 

253.27  When  I  submit  audited  financial 
statements  in  connection  with  my  net 
assets,  what  standards  must  they  meet? 

253.28  What  financial  test  procediues  must 
I  use  to  evaluate  the  amount  of  self- 
insurance  allowed  as  OSFR  evidence 
based  on  net  assets? 

253.29  How  can  1  use  insurance  as  OSFR 
evidence? 

253.30  How  can  I  use  a  guarantee  as  OSFR 
evidence? 

253.31  How  can  I  use  a  surety  bond  as 
OSFR  evidence? 

253.32  Are  there  alternative  methods  to 
demonstrate  OSFR? 

Subpart  D— Requirements  for  SutMnitting 
OSFR  Information 

253.40  What  OSFR  evidence  must  I  submit 
to  MMS? 

253.41  What  terms  must  I  include  in  my 
OSFR  evidence? 

253.42  How  can  I  amend  my  OSFR 
demonstration? 

253.43  When  is  my  OSFR  demonstration 
effective? 

253.44  When  must  I  comply  with  this 
regulation? 


253.45    To  whom  do  I  submit  my  OSFR 
evidence? 

Suttpart  E— Revocation  and  Penalties 

253.50  How  can  my  OSFR  evidence  be 
refused  or  invalidated? 

253.51  What  are  the  penalties  for  not 
complying  with  this  part? 

Subpart  F— Claims  for  Oll-Spiill  Removal 
Costs  artd  Damages 

253.60  How  must  a  claim  be  presented? 

253.61  When  is  a  guarantor  subject  to  direct 
action  for  claims? 

253.62  What  are  the  designated  applicant's 
obligations  regarding  a  claim? 

Appendix— Forms  for  Submitting  OSFR 
Information 

Authority:  33  U.S.C.  2701  et  seq. 
Subpart  A— General 

$2S3.1    What  is  the  purpose  of  this 
regulation? 

This  part  establishes  the  requirements 
for  demonstrating  OSFR  for  covered 
ofEshore  fecilities  imder  Tide  I  of  the  Oil 
Pollution  Act  of  1990  (OPA),  as 
amended,  33  U.S.C.  2701  et  seq. 

S2S3.3    How  are  the  terms  used  in  this 
regulation  defined? 

Claim  means  a  request,  made  in 
writing  for  a  sum  certain,  for 
compensation  for  damages  or  removal 
costs  resulting  from  an  incident. 

Claimant  means  any  person  or 
government  who  presents  a  claim  for 
compensation  under  OPA. 

Covered  offshore  facility  (COF)  means 
a  facility: 

(1)  Including  any  structure,  group  of 
structures  (including  wells),  mobile 
ofkhore  drilling  unit,  equipment, 
pipeline,  or  device  (other  than  a  vessel 
or  other  than  a  pipeline  or  deep  water 
port  licensed  under  the  Deepwater  Port 
Act  of  1974  (33  U.S.C.  1501  et  seq.)) 
used  for  exploring  for,  drilling  for,  or 
producing  oil  (intluding  storing, 
handling,  transferring,  or  processing  oil 
associated  with  such  production 
activities)  or  used  for  transporting  oil 
from  such  facilities.  This  includes  a 
well  drilled  by  a  MODU,  but  it  does  not 
include  die  MODU; 

(2)  That  is  located  in  the  area  along 
the  coast  that  is  affected  by  the  tides  and 
is  submerged  when  free  frtim  distiubing 
influences  or  in  the  area  offishore 
therefrt)m;  and 

(3)  That  has  a  worst  case  oil-spill 
discharge  potential  of  more  than  1.000 
barrels  of  oil,  or  that  has  a  worst  case 
oil-spill  discharge  potential  of  less  than 
1,000  barrels  of  oil  if  MMS  determines 
in  writing  that  OSFR  must  be 
demonstrated  for  the  £acUity. 

Designated  applicant  means  a  person 
designated  by  the  responsible  parties  to 


demonstrate  OSFR  for  COF's  on  a  lease, 
permit,  or  right  of  use  and  easement. 

Director  means  the  Director  of  the 
Minerals  Management  Service. 

Fund  means  the  Oil  Spill  Liability 
Trust  Fimd  established  by  section  9509 
of  the  Internal  Revenue  Service  Code  of 
1986  (26  U.S.C.  9509). 

Guarantee  means  an  agreement  to 
indemnify  a  designated  applicant  upon 
its  satisfaction  of  a  claim. 

Guarantor  means  a  person  other  than 
the  designated  applicant  who  provides 
a  guaranty. 

Guaranty  means  any  acceptable  form 
of  OSFR  evidence  provided  by  a 
guarantor  including  a  guarantee, 
insurance,  or  surety  bond. 

Incident  means  any  occurrence  or 
series  of  occurrences  having  the  same 
origin  resulting  in  the  discharge  or 
substantial  threat  of  discharge  of  oil. 

Indemnitor  means  a  person  providing 
a  guarantee  for  a  designated  applicant 
using  self-insurance. 

Independent  accountant  means  a 
certified  public  accoimtant  who  is 
certified  by  one  of  the  States  or  a 
chartered  accountant  certified  by  the 
country  of  incorporation. 

Insolvent  has  the  meaning  set  forth  in 
11  U.S.C.  101  and  generally  refers  to  a 
finnnrial  condition  in  which  the  sum  of 
a  person's  debts  is  greater  than  the  value 
of  the  person's  property. 

Lease  means  any  form  of 
authorization  issued  under  the  Outer 
Continental  Shelf  Lands  Act  or  State 
law  which  allows  oil  and  gas 
exploration  or  production  in  the  area 
covered  by  the  authorization. 

Lessee  means  a  person  holding  a 
leasehold  interest  in  an  oil  or  gas  lease 
including  an  owner  of  record  tide  or  a 
holder  of  operating  rights  (working 
interest  owner). 

Oil  means  oil  of  any  kind  or  in  any 
form,  including  but  not  limited  to, 
petroleum,  fuel  oil,  sludge,  oil  refuse, 
and  oil  mixed  with  wastes  other  than 
dredged  spoil  but  does  not  include 
petroleum,  including  crude  oil  or  any 
fraction  thereof,  which  is  specifically 
listed  or  designated  as  a  hazardous 
substance  under  subparagraphs  (A) 
through  (F)  of  section  101(14)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  (42  U.S.C.  9601)  and 
which  is  subject  to  the  provisions  of 
CERCLA.  Oil  includes  hydrocarbons 
produced  at  the  wellhead  in  liquid 
form.  Condensate  is  oil,  including 
condensate  that  has  been  separated  from 
gas  before  pipeline  injection. 

Outer  Continental  Shelf  (OCS)  means 
the  term  "Outer  Continental  Shelf  as 
defined  in  section  2(a)  of  the  OCS  Lands 
Act  (OCSLA)  (43  U.S.C.  1331(a)). 
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Permit  means  an  authonzatlQn. 
license,  or  permit  for  geological 
exploration  issued  under  section  11  of 
the OCSLA  (43  U.SC.  1340} or 
applicable  State  law. 

Person  means  an  individual, 
corporation,  partnership,  association, 
State,  municipality,  commission,  or 
poUtical  subdivision  of  a  State  or  any 
interstate  body. 

Pipeline  means  all  the  pipeline 
segments  and  any  associated  equipment 
and  appurtenances  used  or  intended  for 
use  in  the  transportation  of  oil  or 
natural  gas.  A  pipeline  segment  is  any 
portion  of  a  pipeline  connecting  two 
COFs,  any  COF  to  shore,  a  CXDF  and  a 
subsea  tie-in,  or  two  subsea  tie-ins. 

Responsible  party  means  for  a  COF: 

(1)  Other  than  a  pipeline,  the  lessee  or 
permittee  of  the  area  in  which  the  COF 
is  located,  or  the  holder  of  a  right  of  use 
and  easement  granted  under  applicable 
State  law  or  the  OCSLA  (43  U.S.C. 
1301-1356)  for  the  area  in  which  the 
COF  is  located  (if  the  holder  is  a 
different  person  than  the  lessee  or 
permittee).  A  responsible  party  is  not  a 
Federal  agency.  State,  municipahty, 
commission,  or  political  subdivision  of 
a  State,  or  any  interstate  body  that  as 
owner  transfers  possession  and  right  to 
use  the  property  to  another  person  by 
lease,  assignment,  or  permit; 

(2)  That  is  a  pipeline,  any  person 
owning  or  operating  the  pipeline;  and 

(3)  That  is  abandoned,  the  persons 
who  would  have  been  the  responsible 
parties  for  the  COF  immediately  prior  to 
abandonment. 

Right  of  use  and  easement  (RUE) 
means  any  authorization  other  than  a 
lease  or  permit  to  use  the  OCS  or  State 
land  seaward  of  the  line  of  ordinary  low 
water  along  the  coast.  It  includes 
pif>eline  rights-of-way. 

State  means  the  several  States  of  the 
United  States,  the  District  of  Coliunbia, 
the  Commonwealth  of  Puerto  Rico, 
Guam,  American  Samoa,  the  United 
States  Virgin  Islands,  the 
Commonwealth  of  the  Northern 
Marianas,  and  any  other  territory  or 
possession  of  the  United  States. 

1253.5    WhM  I*  tha  authority  for  cdtecting 
Ot«  Spin  Rnancial  ResponsttXItty  (OSFR) 
information? 

(a)  The  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  requirements  in 
this  part  253  under  44  U.S.C.  3501  et 
seq.  and  assigned  OMB  control  number 
1010-XXXX. 

(b)  MMS  collects  the  information  to 
ensure  that  a  party  responsible  for  a 
COF  has  the  financial  resources 


necessary  to  pay  for  cleanup  and 
damages  that  could  be  caused  by  oil 
discharges  from  the  COF.  MMS  uses  the 
information  to  ensure  compliance  of 
o£Eshore  lessees,  owners,  and  operators 
of  ofEsbore  facilities  with  OPA;  to 
estabhsh  eligibility  of  designated 
applicants  for  OSFR  certification;  and  to 
establish  a  reference  source  of  names, 
addresses,  and  telephone  numbers  of 
responsible  parties  for  offshore  facilities 
and  their  designated  agents  and 
guarantors  for  claims  associated  with  oil 
pollution  from  designated  offshore 
facilities.  The  requirement  to  provide 
the  information  is  mandatory.  No 
confidential  or  proprietary  information 
must  be  submitted.  All  information 
collected  will  be  treated  according  to 
the  requirements  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 

(c)  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

(d)  Send  conunents  regarding  any 
aspect  of  the  collection  of  information 
under  this  part,  including  suggestions 
for  reducing  the  burden,  to  the 
Information  Collection  Clearance 
Officer,  Minerals  Management  Service, 
Mail  Stop  2200,  381  Elden  Street, 
Hemdon,  Virginia  20170-4817;  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (1010- 
XXXX),  725  17th  Street  NW.. 
Washington.  DC  20503. 

Subpart  B— Applicability  and  Amount 
of  OSFR 

§253.10    What  facilitias  does  tills 
regulation  cover? 

(a)  This  part  applies  to  any  COF  on 
any  lease  or  permit  issued  or  on  any 
RUE  granted  imder  the  OCSLA  or 
applicable  State  law. 

fb)  For  a  pipeline  flowing  landward 
across  the  line  of  ordinary  low  water, 
this  part  applies  seaward  of  the  point 
the  pipeline  reaches  the  first  accessible 
flow  shutoff  device  landward  of  the  line 
of  ordinary  low  water. 

§253.11    Who  must  demonslrate  OSFR? 

(a)  A  designated  applicant  must  show 
OSFR  A  designated  applicant  may  be  a 
responsible  party  or  another  person 
authorized  under  this  section.  Every 
lease,  permit,  or  RUE  with  a  COF  must 
have  a  single  designated  applicant. 

(1)  If  there  is  more  than  one 
responsible  part>,  those  responsible 
parties  must  use  Form  MMS  1017  to 


select  a  designated  applicant  The 
designated  appUcant  must  submit  Form 
MMS  1016  and  agree  to  demonstrate 
OSFR  on  behalf  of  all  the  responsible 
parties. 

(2)  If  you  are  a  designated  applicant 
who  is  not  a  responsible  party,  you  must 
agree  to  be  liable  for  claims  under  OPA 
jointly  and  severally  with  the 
responsible  parties. 

(h)  If  the  land  within  a  lease  with  a 
COF  includes  a  permit  or  RUE  with  a 
COF,  there  must  be  a  designated 
appUcant  for: 

(1)  The  lease; 

(2)  Each  permit  with  a  COF;  and 

(3)  Each  RUE  with  a  COF. 

(c)  The  designated  applicant  for  a 
lease  with  a  COF  must  be  either: 

(1)  A  lessee;  or 

(2)  The  designated  operator  for  the 
OCS  lease  under  30  CFR  250.8;  the  unit 
operator  designated  under  a  federally 
approved  unit  including  the  OCS  lease. 
For  a  lease  or  unit  not  in  the  OCS,  the 
operator  designated  under  the  lease  or 
unit  operating  agreement  for  the  lease 
may  be  the  designated  applicant  only  if 
the  operating  agreement  provides  that 
the  operator  is  responsible  for 
compliance  with  all  the  laws  and 
regulations  applicable  to  the  lease  or 
unit. 

(d)  The  designated  applicant  for  a 
permit  with  a  COF  must  be  the 
permittee. 

(e)  The  designated  applicant  for  a 
RUE  with  a  COF  must  be  the  holder  of 
the  Rue  or,  if  there  is  a  pipeKne  on  the 
RUE,  the  owner  or  operator  of  the 
pipeline. 

(f)  MMS  may  require  the  designated 
applicant  for  a  lease,  permit,  or  RUE  to 
be  a  person  other  than  a  person 
identified  in  paragraphs  (c)  through  (e) 
of  this  section  if  MMS  determines  there 
is  inadequate  demonstration  of  OSFR. 

§253.12    Who  determines  whether  I  must 
demonstrate  OSFR? 

You  may  ask  MMS  whether  this  part 
applies  to  you.  You  must  submit  a 
request  for  a  determination  of  OSFR 
applicabihty  according  to  §  253.45.  You 
must  include  in  your  request  any 
information  that  will  assist  MMS  in 
making  the  determination.  MMS  may 
require  you  to  submit  other  information 
before  making  a  determination  of  OSFR 
applicability. 

§253.13    How  much  OSFR  must  I 
demensbate? 

(a)  The  following  general  parameters 
apply  to  the  amount  of  OSFR  that  you 
must  demonstrate: 


(Ml 


If  you  are  the  designated  applicant  for 

A  lease,  permit  or  RUE  with  only  one  COF  

A  lease,  permit,  or  RUE  with  more  than  one  COF  

More  than  one  lease,  permit,  or  RUE  with  one  or  more  COPs  

Leases,  permits,  and  RUE'S  located  in  both  OCS  and  State  lands  with 
one  or  more  COF's. 


then  you  must  demonstrate  . 


The  amount  of  OSFR  that  applies  to  the  COF. 

The  highest  amount  of  OSFR  that  applies  to  any  of  the  COPs. 

The  highest  amount  of  OSFR  that  applies  to  any  of  the  COPs  on  any 

of  the  leases,  permits,  a  RUE's. 
The  highest  amount  of  OSFR  that  applies  to  any  of  the  COPs  located 

on  \he  leases,  pemiits,  or  RUE's. 


(b)  The  amount  of  OSFR  appUcable  to  a  lease,  permit,  or  RUE  is  as  follows: 
(1)  For  a  COF  located  wholly  or  partially  in  the  OCS: 


COF  worst  case  oil-spill  discharge  volume 


Up  to  35.000  barrels 

Over  35,000  t>ut  not  more  than  70,000  t>arrels  ... 
Over  70,000  txit  not  more  than  105.000  barrels  . 
Over  105.000  tjarrels 

-  —  ■  -  ■  ■  ■       r 

(2)  For  a  COF  not  located  in  the  OCS: 


Appiicabte 

amount  of 

OSFR 


$35,000,000 

70,000.000 

105,000,000 

150,000,000 


COF  worst  case  oil-spiM  discharge  volume 


Up  to  10,000  barrels 

Over  10,000  kxjt  not  mote  than  35,000  barrets  .. 
Over  35,000  but  not  more  than  70,000  banels  .. 
Over  70,000  txjt  not  more  than  105.000  barrels 
Over  105,000  barrels — 


Applicable 

anxxjnt  of 

OSFR 


$10,000,000 

35,000,000 

70,000,000 

105,000,000 

150,000,000 


(3)  The  Director  may  determine  that 
you  must  demonstrate  an  amount  of 
OSFR  greater  than  the  amount  in 
paragraph  (b)(1)  and  (2)  of  this  section 
based  on  the  relative  operational, 
environmental,  human  health,  and  other 
risks  your  COF  poses.  The  amount  that 
the  Director  may  require  will  be  one  or 
more  levels  higher  than  the  amount 
indicated  in  paragraph  (b)(1)  or  (2)  of 
this  section  for  your  COF.  The  Director 
will  not  require  an  OSFR  demonstration 
that  exceeds  $150  miUion. 

§253.14    How  do  I  determine  the  wrorst 
I  oil-spin  discharge  volume? 


(a)  To  calculate  the  amoimt  of  OSFR 
you  must  demonstrate  for  a  facility 
under  §  253.13(b),  you  must  use  the 
worst  case  oil-spill  discharge  volume 
that  you  determined  under  whichever  of 
the  following  regulations  applies: 

(1)  30  CFR  part  254-Response  Plans 
for  Facilities  Located  Seaward  of  the 
Coastline; 

(2J  40  CFR  part  112-Oil  Pollution 
Prevention;  or 

(3)  49  CFR  part  194-Response  Plans 
for  Onshore  Oil  Pipelines. 

(b)  If  you  are  a  designated  appUcant 
and  you  choose  to  demonstrate  $150 
million  in  OSFR.  you  are  not  required 
to  determine  any  worst  case  oil-spill 
dischai^  volumes,  since  that  is  the 


maximum  amount  of  OSFR  required  by 
this  part. 

§253.15    What  are  my  general  OSFR 
cowpilance  responsMlities? 

(a)  You  must  maintain  continuous 
OSFR  coverage  for  all  yoiu-  leases, 
permits,  and  RUE's  with  COF's. 

(b)  You  must  ensure  that  new  OSFR 
evidence  is  bound  before  your  current 
evidence  lapses  or  is  canceled  and  that  ■ 
coverage  for  a  new  COF  is  bound  before 
the  COF  goes  into  operation. 

(c)  You  may  use  self-insurance  to 
demonstrate  OSFR  and  find  that  you  no 
longer  qualify  for  that  amount  of  self- 
insurance,  based  upon  yoiu-  latest 
audited  financial  statements.  If  this 
happens,  you  must  demonstrate 
supplemental  means  of  OSFR 
acceptable  to  MMS  by  whichever  of  the 
following  dates  comes  first: 

(1)  Sixty  calendar  days  after  you 
receive  your  latest  financial  statement; 
or 

(2)  The  first  calendar  day  of  the  5th 
month  after  the  close  of  your  fiscal  year. 

(d)  You  must  notify  MMS  in  writing 
within  15  calendar  days  after  a  change 
occius  (e.g.,  you  or  your  indemnitor 
petitions  for  bankruptcy  under  Title  11. 
U.S.C)  that  would  prevent  you  or  youi 
guarantors  from  complying  with 
requirements  to  accept  direct  action  for 
claims  or  meeting  any  other  OSFR 


obligations.  You  must  take  any  action 
MMS  directs  to  ensure  an  acceptable 
OSFR  demonstration. 

(e)  If  you  deny  ftayment  of  a  claim 
presented  to  you  under  §  253.60(b)  or 
(d).  you  must  give  the  claimant  a  written 
explanation  for  your  denial. 

Subpart  C— Methods  for  evidencing 
OSFR 

§253^    What  are  the  methods  for 
evidencing  OSFR? 

You  may  satisfy  your  OSFR 
requirements  by  using  one  or  a 
combination  of  the  following  methods 
to  demonstrate  OSFR 

(a)  Self-insurance  under  §§  253.21 
through  253.28; 

(b)  Insurance  under  §  253.29; 

(c)  A  guarantee  under  §  253.30; 

(d)  A  surety  bond  under  §  253.31;  or 

(e)  An  alternative  method  the  Director 
approves  under  §  253.32. 

§253^    Howcanlueeaelf^neuranceas 
OSFR  evidence? 

(a)  If  you  use  self-insiuance  to  satisfy 
all  or  part  of  your  obligation  to 
demonstrate  OSFR  you  must  annually 
pass  either  a  net  worth  test  or  an 
unencumbered  net  asset  test. 
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(b)  You  must  submit  a  complete  and 
unaltered  Fonn  MMS  1018  with  each 
application  to  demonstrate  OSFR  using 
self-insurance. 

(c)  You  may  submit  to  MMS  your 
initia]  application  to  demonstrate  OSFR 
using  self-insurance  at  any  time. 

(d)  You  must  submit  your  application 
to  renew  OSFR  using  self-insurance  by 
the  first  calendar  day  of  the  5th  month 
after  the  close  of  your  fiscal  year. 
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%3SiJ22    HewdolealMMillManaoiintor 
mH  imwmuLm  Momma  m  OSFR  svMenee? 

To  establish  the  amount  of  self- 
insurance  allowed,  you  must  submit 
evidence  of  your  net  worth  (see 
§  253.23)  or  your  unencumbered  assets 
(see  S  253.26). 

|29S^    What  Informeaen  mu«t  I  automitlo 
•uppoft  my  Mt  worth  quaHflcallofwT 

You  must  support  your  net  worth 
quahfications  with  information 
contained  in  your  previous  fiscal  year's 
audited  financial  statements. 

ia)  Audited  financial  statements  must 
be  in  the  form  of: 

(1)  An  annual  report,  prepared  in 
accordance  with  the  generally  accepted 
accounting  practices  of  the  United 
States  or  other  intematioaal  accoimting 
practices  determined  to  be  equivalent  by 
MMS:  or  -i  j 

(2)  A  Form  10-^,  prepared  in 
accordance  with  Secnirities  and 
Exchange  Commission  regulations. 

(b)  Audited  financial  statements  must 
be  submitted  together  with  a  lettw 
signed  by  your  treasurer  highlighting: 

(1)  The  State  or  the  country  of 
incorporation; 

(2)  The  total  value  of  the  stockholders' 
equity  as  shown  on  the  balance  sheet; 

(3)  The  net  value  of  the  plant, 
property,  and  equipment  shown  on  the 
balance  sheet;  and 

(4)  The  net  value  of  the  identifiable 
U.S.  assets  and  the  identifiable  total 
assets  in  the  auditor's  notes  to  the 
financial  statements  (i.e..  a  geographic 
segmented  business  note). 

f2S3.24    When  I  submit  audtedflfiMcW 
aMMiMnla  in  connection  with  my  net 
worth,  what  rtwiderda  must  they  meer? 

(a)  Your  audited  financial  statements 
must  be  bound. 

(b)  Your  audited  financial  statements 
must  include  the  unqualified  opinion  by 
an  independent  accountant  that: 

(1)  The  financial  statements  are  free 
from  material  misstatement,  and 

(2)  The  audit  was  conducted  in 
accordance  with  the  generally  accepted 
auditing  standards  of  the  United  States 
or  other  international  auditing  standards 
MMS  determines  to  be  equivalent. 

(c)  The  financial  information  you 
submit  must  be  expressed  in  U.S. 


dollars.  If  this  information  was 
originally  reported  in  another  form  of 
currency,  you  must  provide  a 
conversion  factor  to  U.S.  dollars  that 
was  effective  on  the  last  day  of  the  fiscal 
year  pertinent  to  your  financial 
statements.  You  also  must  identify  the 
market  source  of  the  currency  exdiange 
rate. 

f2Sa^   WhatftaancWlMtprocodiMee 
must  I  iiae  to  «M*Mia  «M  amount  of  aalf- 
Inautince  aMtwd  m  oaFH  svidanca  beaed 
on  not  worth? 

(a)  Divide  the  total  value  of  the 
stockholder's/owners'  equity  listed  on 
the  balance  sheet  by  10. 

(b)  CNvide  the  net  value  of  the 
identifiable  U.S.  assets  by  the  net  value 
of  the  identifiable  total  assets. 

(c)  Multiply  the  net  value  of  plant, 

Eroperty,  and  equipment  shown  on  the 
alance  sheet  by  the  number  calculated 
under  paragraph  (b)  of  this  section  and 
divide  the  resultant  product  by  10. 

(d)  The  smaller  of  the  numbers 
calculated  under  paragraphs  (a)  or  (c)  of 
this  section  is  the  maximum  allowable 
amount  you  may  use  to  demonstrate 
OSFR  under  this  method. 

f283.2e   Wht  Infonnattou  muat  I  submit  to 
aupport  my  not  aaaeto  quaHflcattona? 
You  must  support  your  net  assets 
qualifications  with  the  information 
required  by  §  253.23(a)  and  a  list  of 
pledged,  unencumbered,  and 
unimpaired  U.S.  assets  whose  value  %vill 
not  be  affected  by  an  oil  discharge  fnan 
a  COF.  The  assets  must  be  plant. 
property,  or  equipment.  You  must 
submit  a  letter  signed  by  you  or  your 
treasiuer 

(a)  Identifying  which  assets  are 
pledged; 

(b)  Certiiying  that  the  assets  are 
unencumbered,  including  contingent 
encumbrances; 

(c)  Promising  that  the  identified  assets 
will  not  be  sold,  subiected  to  a  security 
interest,  or  otherwise  encumbered 
throughout  the  specified  fiscal  year;  and 

(d)  Specifying: 

(1)  The  State  of  the  country  of 
incorporation; 

(2)  The  total  value  of  the 
stockholder's/owners'  equity; 

(3)  The  identification  and  location  of 
the  pledged  U.S.  assets;  and 

(4)  The  value  of  the  pledged  U.S. 
assets  using  the  same  valuation  method 
used  in  your  audited  financial 
statements. 

§253.27    When  I  submit  audhMJ  flnanciai 
statements  in  connectkMi  with  my  net 
assets,  what  standards  muat  they  meet? 

Any  audited  financial  statements  that 
you  submit  must: 

(a)  Meet  the  standards  in  §253.24; 
and 


(b)  Include  a  certification  by  the 
independent  accountant  who  audited 
the  financial  statements  that: 

(1)  The  value  of  the  unencimibered 
assets  is  reasonable  and 

(2)  There  are  no  encumbrances  on  the 
asset. 


It 


What  financial  tsi 
te  aaaliMla  the  amount  of 
■■owed  aa  06FW  evidence 


en  net 

(a)  Divide  the  total  value  of  the 
stoddiolders'/owners'  equity  hsted  on 
the  balance  sheet  by  4. 

(b)  Divide  the  value  of  the 
unencumbered  U.S.  assets  by  2. 

(c)  The  smaller  number  calculated 
under  paragraphs  (a)  cm-  (b)  of  this 
section  is  the  maximimi  allowable 
amount  you  may  use  to  demonstrate 
OSFR  under  this  method. 

1253.29    How  can  I  uae  Insurance  aa  OSFR 
evidance? 

(a)  If  you  use  insurance  to  satisfy  all 
or  part  of  your  obligation  to  demonstrate 
OSFR,  you  may  use  only  insurance 
certificates  issued  by  insurers  that  are: 

(1)  Syndicates  of  Lloyds  of  London; 

(2)  Members  of  the  Institute  of 
London  Underwriters;  or 

(3)  Other  foreign  or  domestic  insurers 
that  have  achieved  a  "Seoire"  rating  of 
claims  paying  ability  in  their  latest 
review  by  A.M.  Best's  Insurance 
Reports,  Standard  &  Poor's  Insurance 
Rating  Services,  or  other  equivalent 
rating  made  by  a  rating  service 
acceptable  to  MMS. 

(b)  You  must  submit  information 
about  yourinsurers  to  MMS  on  a 
completed  and  imahered  Form  MMS 
1019.  The  information  you  submit  must: 

(1)  Include  all  the  information 
required  by  §  253.41  of  this  part;  and 

(2)  Be  executed  on  one  original 
insurance  certificate  showing  all 
participating  insurers  and  their 
respective  percentage  of  participation  in 
this  risk.  The  certificate  must  bear  the 
original  signatiues  of  each  insurer's 
underwriter  or  of  their  lead 
underwriters,  underwriting  managers,  or 
delegated  brokers,  depending  on  the 
underwriting  arrangement. 

(3)  For  each  insurance  company  on 
the  insurance  certificate,  indicate  the 
insurer's  rating  of  claims  paying  ability 
and  the  rating  service  that  issued  the 
rating. 

(c)  The  insurance  you  provide  to 
MMS  as  OSFR  evidence  may  be  divided 
into  layers,  subject  to  the  following 
restrictions: 

(1)  The  total  amount  of  insurance 
must  equal  the  total  amount  of  OSFR 
you  must  demonstrate  as  determined 
under  §  253.13  of  this  part; 


(2)  No  more  than  four  insurance 
layers  may  be  used,  including  the  base 
layer; 

(3)  If  the  total  amount  of  insurance  is 
$35  million  or  less,  it  must  not  be 
layered.  Insurance  for  greater  amounts 
may  be  layered  in  multiples  of  $35 
million.  If  the  amount  of  insurance  is 
$150  million,  one  $45  million  layer  is 
allowed: 

(4)  Each  insurer's  participation  in  the 
covered  insurance  risk  must  be 
expressed  as  a  percentage  of  a  whole 
layer  with  no  intermediate,  horizontal 
layering  p>ermitted; 

(5)  You  may  use  an  insurance 
deductible.  If  your  insuirance  is  layered, 
the  deductible  amount  must  apply  only 
to  the  base  layer.  You  must  use  one  or 
more  of  the  other  MMS-approved  OSFR 
methods  to  establish  an  insurance 
deductible;  and 

(6)  Each  insurance  layer  submitted  as 
OSFR  evidence  must  be  presented  on  a 
separate  Form  MMS  1019. 

f  253.30    How  can  I  use  a  guarantee  as 
OSFR  evidence? 

(a)  You  may  use  only  one  guarantee 
issued  by  only  one  indemnitor  to  satisfy 
all  or  part  of  your  obligation  to 
demonstrate  OSFR. 

(b)  Your  indemnitor  must  complete  an 
unaltered  Form  MMS  1018  and  provide 
a  guarantee  that: 

(1)  Includes  all  the  information 
required  by  §  253.41  of  this  part;  and 

(2)  Does  not  exceed  the  amounts 
calculated  using  the  net  worth  and  net 
assets  tests  specified  under  §§  253.21 
through  253.28  of  this  part. 

(c)  You  may  submit  to  MMS  your 
initial  application  to  demonstrate  OSFR 
using  a  guarantee  at  any  time.  You  must 
submit  your  application  to  renew  OSFR 
using  a  guarantee  by  the  first  calendar 
day  of  the  5th  month  after  the  close  of 
your  indemnitor's  fiscal  year. 

f  253.31.  How  can  I  uae  a  surety  bond  as 
OSFR  evidence? 

(a)  Each  bonding  company  that  issues 
a  surefy  bond  that  you  submit  to  MMS 
as  OSFll  evidence  must: 

(1)  Be  licensed  to  do  business  in  the 
State  in  which  the  surefy  bond  is 
executed; 

(2)  Be  certified  by  the  U.S.  Treasury 
Department  as  an  acceptable  surety  for 
Federal  obligations  and  listed  in  the 
current  Treasury  Circular  No.  570;  and 

(3)  Provide  the  surety  bond  on  Form 
MMS  1020  without  alteration  specifying 
the  terms  of  your  surety  agreement  for 
claims  filed  against  you  under  OPA;  and 

(4)  Be  in  compliance  with  applicable 
statutes  regulating  surety  company 
participation  in  insurance-type  risks. 

(b)  A  siuety  bond  that  you  submit  as 
OSFR  evidence  must  include  all  the 


information  required  by  §253.41  of  this 
part. 

1253.32    Afolhorai 
>06FR? 


The  Director  may  accept  other 

methods  to  demonstrate  OSFR  that 
provide  equivalent  assurance  of  timely 
satis&ction  of  claims.  This  may  include 
pools  of  guarantors,  letters  of  credit,  or 
other  comparable  methods.  Submit  your 
proposal,  together  with  all  the 
supporting  documents,  to  the  Director  at 
the  address  in  §  253.45.  The  Director's 
decision  whether  to  approve  youx 
alternative  method  to  evidence  OSFR  is 
solely  at  the  Director's  discretion  and  is 
not  subject  to  administrative  appeal 
imder  30  CFR  part  290  or  43  CFR  part 
4. 

Subpart  0 — Requirements  for 
Submitting  OSFR  information 

§253.40    What  OSFR  evidence  muat  i 
submit  to  NNMS? 

(a)  You  must  submit  to  MMS: 

(1)  A  single  demonstration  of  OSFR 
that  covers  all  the  COF's  on  all  the 
leases,  permits,  and  RUE's  for  which 
you  axe  the  designated  applicant; 

(2)  A  completed  and  luialtered  Form 
MMS  1016; 

(3)  MMS  forms  that  identify  your 
leases  (MMS  1021).  permits  (MMS 
1022),  and  RUE's  (MMS  1022),  and  the 
methods  you  used  to  demonstrate  OSFR 
for  any  COF's  (forms  are  available  from 
the  address  in  §  253.45);  and 

(4)  Any  insurance  certificates, 
guarantees,  and  surety  bonds  used  as 
OSFR  evidence  for  the  leases,  permits, 
and  RUE's  for  which  you  are  the 
designated  applicant. 

(b)  You  must  sign  each  MMS  form 
submitted  to  MMS  as  part  of  an  OSFR 
demonstration.  You  aLso  must  attach  to 
Form  MMS  1016  evidence  of  your 
authority  to  sign  if: 

(1)  You  submit  OSFR  evidence  on 
behalf  of  a  designated  applicant;  and 

(2)  You  are  not  disclosed  as  an 
individual  (sole  proprietor),  designated 
applicant,  or  a  managing  partner  of  a 
partnership-designated  applicant. 

§253.41    What  tenns  muat  i  include  in  my 
OSFR  evidence? 

Each  instrument  you  submit  as  OSFR 
evidence  must  specify: 

(a)  The  effective  date,  and  except  for 
a  surety  bond,  the  expiration  date; 

(b)  That  termination  of  the  instrument 
will  not  afiiact  the  liability  of  the 
instrument  issuer  for  claims  arising 
bom  an  incident  that  occurred  on  or 
before  the  effective  date  of  termination: 

(c)  That  the  instrument  will  remain  in 
force  until  the  termination  date  or  untiL 


(1)  Thirty  calendar  days  after  MMS 
and  the  designated  applicant  receive 
from  the  instrument  iasxna  a  DOtificatiaB 
of  intent  to  cancel: 

(2)  MMS  receives  from  the  designated 
applicant  other  acceptable  OSFR 
evidence;  or 

(3)  All  the  COF's  to  which  the 
instrument  applies  are  permanently 
abandoned  in  compliance  with  30  CFR 
part  250  or  equivalent  State 
requirements; 

(d)  That  the  instrument  issuer  agrees 
to  direct  action  for  claims  made  under 
OPA  up  to  the  guaranty  amount,  subject 
to  the  defenses  in  paragraph  (f)  of  this 
section  and  following  the  procedures  in 
§253.60  of  this  part; 

(e)  An  agent  in  the  United  States  for 
service  of  process;  and 

(f)  That  the  instrument  issuer  will  not 
use  any  defenses  against  a  claim  made 
under  OPA  except: 

(1)  All  the  rights  and  defenses  that 
would  be  available  to  a  designated 
applicant  or  responsible  party  for  whom 
the  guaranty  was  provided;  and 

(2)  The  incident  leading  to  the  claim 
for  removal  costs  or  damages  was 
caused  by  willful  misconduct  of  a 
responsible  party  for  whom  the 
designated  applicant  demonstrated 
OSFR. 

§253.42    How  can  i  anwnd  my  OSFR 
denwnatraUon? 

(a)  If  you  want  to  add  lease,  permit, 
or  RUE  areas  not  included  in  your 
initial  OSFR  demonstration,  you  must 
submit  to  MMS  a  completed  Form  MMS 
1023  or  Form  MMS  1024.  If  applicable, 
you  also  must  submit  any  additional 
giiarantees,  surety  bonds,  insurance 
certificates,  or  other  instruments 
required  to  extend  the  coverage  of  your 
original  OSFR  demonstration  to  the 
COF's  on  the  areas  to  be  added.  You  do 
not  need  to  resubmit  previously 
accepted  audited  financial  statements 
for  the  ciurent  fiscal  year.  You  must 
ensure  that  MMS  receives  this 
information  at  least  30  days  before  the 
areas  are  to  be  added. 

(b)  If  you  want  to  drop  lease,  permit, 
or  RUE  areas  included  in  your  initial 
OSFR  demonstration,  you  must  submit 
to  MMS  a  completed  Form  MMS  1023 
or  Form  MMS  1024.  You  must  ensure 
that  MMS  receives  this  information  at 
least  30  days  before  the  leases,  permits, 
or  RUE's  are  to  be  dropped. 

§253.43    When  is  my  OSFR  demonatratlon 
effective? 

(a)  MMS  will  notify  you  in  writing 
after  we  determine  whether  your 
evidence  is  acceptable  to  demonstrate 
OSFR.  and  your  demonstration  is 
eCEsctive  upon  MMS  acceptance.  If  we 
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find  that  you  have  not  submitted  all  the 
information  needed  to  demonstrate 
OSFR.  we  may  require  you  to  provide 
additional  information  before  we 
determine  whether  your  OSFR  evidence 
is  acceptable. 

(b)  Except  in  the  case  of  self-insurance 
or  guarantee,  MMS  acceptance  of  OSFR 
evidence  is  vahd  until  the  surety  bond, 
insurance  certificate,  or  other  accepted 
OSFR  instrument  expires.  In  the  case  of 
self-insurance  or  guarantee,  acceptance 
is  vahd  until  the  first  day  of  the  5th 
month  after  the  close  of  your  or  your 
indemnitor's  current  fiscal  year. 

i  253.44    Whan  most  I  comply  with  this 
rsgulstlon? 

You  must  submit  to  MMS  your 
evidence  of  OSFR  for  all  the  COF's  on 
all  the  leases,  permits,  and  RUE's  for 
which  you  are  the  designated  apphcant 
no  later  than  60  days  after  May  21, 1997. 

f  253.45    To  whom  do  I  sutMTiit  my  OSFR 
•vMancs? 

All  correspondence  and  required 
submissions  relative  to  this  part  must  be 
addressed  to:  U.S.  Department  of  the 
biterior.  Minerals  Management  Service, 
Gulf  of  Mexico  Region,  Oil  Spill 
Financial  Responsibility  Program,  1201 
Elm  wood  Park  Boulevard,  New  Orleans, 
Louisiana  70123. 

SubfMft  E— Revocation  and  Penalties 

f  253.50    How  can  my  OSf  R  •vtdsnc*  be 
rsfusad  or  Invalidatad? 

(a)  If  MMS  determines  that  any  OSFR 
evidence  you  submit  fails  to  comply 
with  the  requirements  of  this  part,  we 
may  refuse  to  accept  it.  If  we  refuse  to 
accept  your  OSFR  evidence,  we  will 
notify  you  in  writing.  You  must  take  any 
corrective  action  included  with  that 
notification. 

(b)  MMS  may  immediately  and 
without  prior  notice  invalidate  your 
OSFR  demonstration  if  you: 

(1)  Are  no  longer  the  designated 
apphcant  for  the  CX)F  included  in  your 
demonstration;  or 

(2)  Permit  the  cancellation  or 
termination  of  the  insurance  poUcy, 
surety  bond,  or  guarantee  upon  which 
the  continued  validity  of  the 
demonstration  is  based. 

(c)  If  MMS  determines  you  are  not 
complying  with  the  requirements  of  this 
part  for  any  reason  other  than  paragraph 
(b)  of  this  section,  we  may  notify  you  of 
our  intent  to  invalidate  your  OSFR 
demonstration.  Unless  you  take  the 
corrective  action  MMS  specifies  within 
15  calendar  days  from  the  date  you 
receive  such  a  notice,  we  will  invalidate 
your  OSFR  demonstration. 
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§253.51    What  are  the  penalties  for  not 
complying  with  this  part? 

(a)  If  you  fail  to  comply  with  the 
requirements  of  OPA  and  this  part,  you 
are  subject  to  a  civil  penalty  of  up  to 
$25,000  per  COF  per  day  of  violation 
(that  is.  each  day  you  operate  a  COF 
without  acceptable  evidence  of  OSFR). 
For  any  COF  with  more  than  one 
responsible  party,  each  responsible 
party  is  subject  to  a  dvil  penalty  of  up 
to  $25,000  per  COF  per  day  of  violation. 

(b)  MMS  will  determine  the  date  of  a 
noncompliance.  MMS  will  assess 
penalties  in  accordance  with  an  OSFR 
penalty  schedule  using  the  procedures 
found  at  30  CFR  part  250,  subpart  N. 
You  may  obtain  a  copy  of  the  penalty 
schedule  from  MMS  at  the  address  in 
§253.45  of  this  part. 

(c)  MMS  may  assess  a  civil  penalty 
against  you  that  is  greater  or  less  than 
the  amount  in  the  penalty  schedule  after 
taking  into  account  the  factors  in  section 
4303(a)  of  OPA  (33  U.S.C.  2716a). 

(d)  If  you  fail  to  correct  a  deficiency 
in  the  OSFR  evidence  for  a  COF,  the 
Director  may  suspend  operation  of  a 
COF  in  the  OCS  under  30  CFR  250.10 
or  seek  judicial  relief,  including  an 
order  suspending  the  operation  of  any 
COF. 

Subpart  F— aalms  for  Oil  Splil 
Removal  Costs  and  Damages 

§253.60    How  must  a  claim  be  praaentad? 

(a)  You  must  present  your  claim  for 
removal  costs  and  damages  first  to  the 
designated  applicant  for  the  COF  that  is 
the  source  of  the  incident  resulting  in 
your  claim. 

(b)  If  the  designated  apphcant  denies 
your  claim  under  paragraph  (a)  of  this 
section  for  a  reason  in  §  253.61(b),  you 
may  elect  to  present  your  claim  to: 

(1)  The  designated  apphcant's 
guarantor  if  there  is  a  guarantor; 

(2)  The  Fund  using  me  procedures  at 
33  CFR  part  136;  or 

(3)  Any  of  the  responsible  parties  for 
the  COF  that  is  the  source  of  the 
incident  resulting  in  your  claim. 

(c)  If  the  designated  applicant  fails  to 
pay  your  claim  under  paragraph  (a)  of 
this  section  for  a  reason  in  §  253.61(b), 
you  may  elect  to  present  your  claim  to: 

(1)  The  designated  applicant's 
guarantor  if  there  is  a  guarantor; 

(2)  The  Fund  using  tne  procedures  at 
33  CFR  part  136  if  at  least  90  days  have 
passed  since  you  first  presented  your 
claim  to  the  designated  apphcant;  or 

(3)  Any  of  the  responsible  parties  for 
the  COF  that  is  the  source  of  the 
incident  resulting  in  your  claim. 

(d)  If  the  designated  apphcant  denies 
your  claim  imder  paragraph  (a)  of  this 
section  for  a  reason  not  in  §  253.61(b), 
you  may  elect  to: 


(1)  Start  a  court  action  against  the 
designated  applicant  and/or  any  of  the 
parties  responsible  for  the  COF  that  is 
the  source  of  the  incident  resulting  in 
your  claim; 

(2)  Present  your  claim  to  the  Fund 
using  the  procedures  found  at  33  CFR 
part  136;  or 

(3)  Any  of  the  responsible  parties  for 
the  COF  that  is  the  source  of  the 
incident  resulting  in  your  claim. 

(e)  If  the  designated  apphcant  fails  to 
pay  your  claim  under  paragraph  (a)  of 
this  section  within  90  days  for  a  reason 
not  ui  §  253.61(b),  you  may  elect  to: 

(1)  Start  a  court  action  against  the 
designated  applicant  and/or  any  of  the 
parties  responsible  for  the  COF  that  is 
the  source  of  the  incident  resulting  in 
your  claim; 

(2)  Present  your  claim  to  the  Fund 
using  the  procedures  at  33  CFR  part  136; 
or 

(3)  Any  of  the  responsible  parties  for 
the  COF  that  is  the  source  of  the 
incident  resulting  in  your  claim. 

(f)  If  the  guarantor  denies  your  claim 
under  paragraph  (b)(1)  of  this  section, 
you  may  elect  to: 

(1)  Start  a  court  action  against  the 
guarantor;  or 

(2)  Present  your  claim  to  the  Fund 
using  the  procedures  at  33  CFR  part  136. 

(g)  If  the  guarantor  fails  to  pay  your 
claim  under  paragraph  (c)(1)  of  this 
section  within  90  days  after  it  was  first 
presented  to  the  designated  apphcant, 
you  may  elect  to: 

(1)  Start  a  court  action  against  the 
guarantor;  or 

(2)  Present  your  claim  to  the  Fund 
using  the  procedures  at  33  CFR  part  136. 

(h)  You  may  ask  MMS  for  assistance 
if  you  are  uncertain  whether  the 
guarantor  is  subject  to  your  claim  under 
paragraphs  (b)(1)  or  (c)(1)  of  this  section. 
Submit  your  request  for  assistance  to  the 
address  in  §  253.45.  You  must  indude 
with  your  request  any  information  that 
will  assist  MMS  in  determining  whether 
you  may  present  your  claim  to  the 
guarantor. 

§253.51    Whan  Is  a  guarantor  subjact  to 
diract  action  for  dalrna? 

You  are  subject  to  direct  action  for 
any  claim  asserted  by: 

(a)  The  United  States  or  for  any 
compensation  paid  by  the  Fund  under 
OPA.  including  compensation  claim 
processing  costs;  and 

(b)  A  claimant  other  than  the  United 
States  if  the  designated  apphcant  has: 

(1)  Denied  or  failed  to  pay  a  claim 
because  of  being  insolvent;  or 

(2)  Filed  a  petition  for  bankruptcy 
underTitle  11.  U.S.C. 


§253.52    What ara the dasignaled 
applicanra  obllgaliona  regarding  a  claim? 

When  you  receive  a  claim  for  removal 
costs  and  damages,  you  must  notify 
within  15  calendar  days  of  receipt  of  a 
claim: 

(a)  Your  giiarantorls);  and 

(b)  The  responsible  parties  for  whom 
you  are  acting  as  the  designated 
applicant 


Appendix — Foi 
laifoniuition 


fur  SdbBUttiiig  OSFR 


Minerab  MaB^emaat  Senrica  Oil 
PoUiitiMActofl9M 

Application  for  Certification  of  Oil  Spill 
Financial  Responsibility 

OMB  Conbol  Number  1010-XXXX 

Expiration  Date: 


Paperwork  Reduction  Act  Statement 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  requires  us  to 
inform  you  that  the  Minerals 
Management  Service  (MMS)  collects 
this  information  to: 

1.  Provide  a  standard  method  for 
establishing  eligibihty  for  certification 
of  oil  spill  financial  responsibilify 
(OSFR)  for  o&hore  faciUties; 

2.  Identify  and  maintain  a  record  of 
those  o&hore  focilities  that  have  a 
potential  oil-spill  liabilify; 

3.  Establish  and  maintain  a 
continuous  record,  over  the  Uability 
term  specified  in  Title  I  of  the  Oil 
Pollution  Act  of  1990,  of  financial 
evidence  and  instruments  established  to 
pay  claims  for  oil-spill  cleanup  and 
damages  resulting  from  operations 
conducted  on  o&hore  facilities  and  the 


transportation  of  oil  from  ofEshore 
platforms  and  wells; 

4.  Establish  and  fnaintiiin  a 
continuous  record  of  responsible 

'  parties,  as  defined  in  Title  I  of  the  Oil 
Pollution  Act  of  1990,  and  their  agents 
for  certification  of  OSFR  for  ofbhore 
facilities;  and 

5.  Establish  and  maintain  a 
continuous  record,  over  the  liability 
term  8{>ecified  in  Title  I  of  the  Oil 
Pollution  Act  of  1990,  of  persons  to 
contact  and  U.S.  agents  for  service  of 
process  for  claims  associated  with  oil 
spills  from  ofEshore  facilities. 

The  MMS  will  routinely  use  the 
information  to: 

1.  Ensure  compliance  of  offshore 
lessees  and  owners  and  operates  of 
offshore  facilities  with  Title  I  of  the  Oil 
Pollution  Act  of  1990; 

2.  Establish  aUgibilify  of  applicants 
for  certification  of  OSFll;  and 

3.  Establish  a  reference  source  of 
names,  addresses,  and  telephone 
numbers  of  responsible  parties  for 
offshore  facilities  and  their  designated 
agents  and  guarantors  for  claims 
associated  v^th  oil  pollution  frtim 
designated  ofEshore  facilities. 

Response  to  this  request  is  mandatory 
(33  U.S.C.  2716).  No  confidential  or 
proprietary  information  must  be 
submitted.  OSFR  demonstrations, 
including  supporting  audited  financial 
statements,  will  be  subject  to  review 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid 


Office  of  Management  and  Budget 
(OMB)  Control  Number.  The  combined 
pubUc  reporting  burden  for  an 
application  for  certification  of  oil  spiU 
financial  responsibilify  is  estimated  to 
average  8  hours  per  response,  including 
the  time  for  reviewing  instructions, 
gathering  and  maintaining  data,  cmd 
completing  and  reviewing  the 
application.  The  average  burden  for 
each  of  the  nine  forms  that  could 
comprise  an  application  is: 

Fonn  MMS  1016.  Dmignated 

Applicant  Infbnnation 1  hour 

F(Hin  MMS  1017,  Desigaation  of 

Applicant „ 9  houn 

Form  MMS  1018,  Self-insuiance  or 

Guarantee  Information 1  hour 

Fonn  MMS  1019,  Insuiaaca  Cartificale 

120  hours 

Fonn  MMS  1020,  Surety  Bond 24  houra 

Form  MMS  1021,  Lease  Listing 3  koun 

Form  MMS  1022,  Permit  or  Right  of 

Use  and  Easement  Listing 3  houn 

Form  MMS  1023.  Lease  Changes — 1  hour 

Form  MMS  1024.  Permit  or  Right  of 

Use  and  Easement  Changes 1  hour 

Direct  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  to  the  Information  Collection 
Clearance  Officer,  Mail  Stop  2200. 
Minerals  Management  Service,  381 
Elden  Street.  Hemdon.  VA  20170-4817; 
and  to  the  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs,  Desk  Officer  for  the 
Department  of  the  Interior  (OMB  No. 
1010-XXXX),  725  17th  Street,  NW. 
Washington,  DC  20503. 

aajJNQ  OOOi  4S10-tM-P 
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MNBULS  MANAGEMENT  SERVICE 

■j^mi?riiia»^na=i«iwiwiwJ|Je!rJJJ«iJfeH|slJrAJIdrJ.l 

ON.  POUUnON  ACT  OF  1990 

APinXATOM  TOR  CCimnCATlOII  Of  OC  SIUL  raUNCUL  RESf>OMS«UTY 
(TYPE  OR  PRINT  ALL  INFORMATHDN  EXCEPT  SIGNATURES) 


AGENCY  USE  ONLY 

■ 

COFR  NUMBER 

APPUCANT  NUiyeER 

Pg-lofl 
MMS-1016 

OMBNo  1010- 

ExpnttonOmtc 


1.  DESIGNATED  APPUCANT 


COIiPANV  LEOAL  NMC 


AOORESS 


an 


STATE 


ZPCOOE 


CONTACT  PBtSON 


i L 


AREA  COK  ■■«  TafPHONE  NUMBdt 


COWTACTPEmjWSTTTU 

2  SUMMARY  OF  EVIDENCE  OF  0«L  SPILL  FINANCIAL  RESPONSJBIUTY 


i I 


AMEACOWm^FAX 


TOTAlMIOUCr 


il^^Ar^cn  r^J^  o°?J^'  "^"^^^  ^^"■"'^  ™^  INFORMATION  CONTAINED  HEREIN,  INCLUDING  ALL  INFORMATION 
I^^P  Tn  p^rfp.  ^0«**S  SUPPORTING  THIS  APPLICATKJN.  IS  TRUE  AND  CORRECT  TO  THE  BEST  OF  MY  ISjOWLeS    I 
^^^^?cf J^h^""  *^°  MAJNTAJN  OIL  SPILL  FINANCIAL  RESPONSIBILITY  ON  BEHALF  OF  ALL  THEPART^ESRES'^SIBLP 
FOR  THE  LEASES.  PERMITS.  AND  RIGHTS  OF  USE  AND  EASEMENT  COVERED  BY  THIS  APPUCATION    I  AGREE  ToSTS?? 
I^  bL^!  ii^ce^^  "^^  -^^^^  ^^  SEVERAUY  WITH  ALL  THE  PARTIES  RE^^^  F^  l^l^f^S  PER^tI 
AND  RIGHTS  OF  USE  AND  EASEMENT  COVERED  BY  THIS  APPUCATION    I WIU  IMMEDIAT^Y  NOTIFY  TTHF^^T^  i  P.MAMr«A. 
RESPONS«ILiTY  PROGRAM  OF  ANY  CHANGES  IN  THE  INFORMATKJN  i^Luit^TTSs^Sp^^^^^^  °"-  ^^  '"^'^'^ 


SKMATURE 


TITIE 


DATE 


4.  MY  DESIGNATED  US  AGENT  FOR  SERVICE  OF  PROCESS  IS: 


^iMAloot 


"ofT 


TiiemsHSwwssBr 


■L-^ 


stAt* 


apcooc 


COCX  AM>  PAX  NiAaet 


MWERALS  MANAGEMENT  SERVICE 


if  APPLICANT 


01.  POLUmON  ACT  Of  1999 
AfPUCATION  FOR  CERTnCATION  Of  01.  Sna  FMMICtM.  RBPONSBUTY 

(TYPE  OR  PRINT  ALL  MFORMATION  EXCEPT  SIGNATURES) 


AGENCY  USE  ONLY 

V 

< 

i 

OOPKN 

vmm 

m 

.wiJMmwrwti 

^^ 

AUK»ajij^(WKn  ruuu.         | 

^lori 

MMS-1017 

OMBNaiOlO- 

Expirabon  OitK  __^ 


1 .  DESIGNATED  APPUCANT: 


OOMPMfY  LEQAL  NMC 


MXMESS 


CITY 


STATE 


ZPCOOE 


Z  RESPONSBLE  PARTY: 


COM>MNr  LEOM.  »MME 


OTY 


STATE 


CONTACT  PERSON 


CONTACT  PBtSONS  TTTIE 


i I 


AREA  COOE  AND  TH^HONE  NUMBt 


i I 


AREA  COOE  AND  FAX  NUMER 


I  AS  AN  OFFICER  OF  THE  RESPONSIBLE  PARTY  COMPANY.  NAME  THE  DESIGNATED  APPUCANT  IDENTIFIED  ABOVE  TO  ACT 
FOR  MY  COMPANY  FOR  THE  CERTIFICATION  OF  OIL  SPttX  FINANCIAL  RESPONSIBIUTY  IN  ACCORDANCE  WITH  THE  OIL 
POaunON  ACT  of  1990  and  30  CFR  253  for  THE  ATTACHED  UST  OF  LEASES.  PERMITS,  AND  RIGHTS  OF  USE  AND 
EASEMENT    I  miL  ENSURE  THAT  THE  DESIGNATED  APPUCANT  ESTABLISHES  AND  MAINTAINS  OH.  SPILL  FINANCIAL 
RESPONSIBILITY  FOR  THESE  NAMED  LEASES,  PERMITS,  AND  RIGHTS  OF  USE  AND  EASEMENT  IN  ACCORDANCE  WITH 
30  CFR  253  AND  IN  THE  AMOUNTS  SPECIRED  BY  THE  MINERALS  MANAGEMENT  SERVICE.  I  CERTIFY  THAT  MY  COMPANY 
WILL  BE  JOINTLY.  SEVERALLY.  AND  STRICTLY  LIABLE,  TOGETHER  WITH  THE  OTHER  RESPONSIBLE  PARTIES.  FOR  ALL  OH. 
SPILL  REMOVAL  COSTS  AND  DAMAGES  IN  ACCORDANCE  WITH  THE  OIL  POUUTION  ACT  OF  1990   THIS  DESIGNATION  IS 

EFFECTIVE  BEGINNING  ON .    I WU.  NOT^Y  THE  MWERALS  MANAGEMENT  SERVICE  W  WRTPNG 

DATE 
WHEN  THIS  DESIGNATION  IS  CANCELED. 


SK3NATURE 


TITLE 


4.  MY  DESIGNATED  US  AGENT  FOR  SERVICE  OF  PROCESS  IS: 


DATE 


ADDRESS 


OTY 


STATE 


ZPCOOE 


S I 


AREA  COOe  Arc  TELEPHONE  m—CW 


i I 


MEA  CODE  AND  FAX  NUMER 


JMI 
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JMERALS  MAMAGEMENT  SERVICE 

E3  

CNL  TOLUinON  ACT  OF  IW 

""T^T^"""'""'*^ ''^  "T"  rmnurm  nriniwiwiii 

(TYPE  OR  PWNT  ALL  MF0RMAT10N  EXCEPT  SK3NA7URES) 


Mft»-10t8 

0MB  No  1010- 

ExpiraionOator 


COM>MiYLEaM.NMlC 

2  FOR  THE  PURPOSE  OF  THIS  APPUCATION  THE  UNDERSIGNED  IS  ACTING  IN  THE  FOLLOWING  CAPACITY: 

[jseU'-ie««pOCFR2S«1««)30C™2S3  41)  ("]  M»»«TOW  (30  Cn»  253^  AND  »  CFR  2S3  41) 

'  "^  ^«*O^JNT  OF  COVERAGE  FOR  WHICH  EVIDENCE  OF  OIL  SPILL  FINANCIAL  RESPONSIOUTY  IS  BEING  ESTABUSHED  IS: 


UHH^lMT|»inr.n ) 


TO 


UPPCT  UMTT  »>1  Cnmplrti) 


4.  THIS  COVERAGE  IS  EFFECTIVE: 


MrNXyrY 


AND  EXPIRES  ON  THE  FIRST  CALENDAR  DAY  OF  THE  FTTH 


MONTH  AFTER  THE  CLOSE  OF  THE  SELF-INSURER'S  OR  INDEMNITOR'S  FISCAL  YEAR.  WHTCH  ENDS: 


mmoorrr 


'  SSj'^^"  °^  '^*^'^°«  PROVIDING  EVIDENCE  OF  OIL  SPILL  FINANCIAL  RESPONSIBILHY  FOR  THE  DESIGNATED 


CCknwcr  LEOM.  NMME 


ADORCSS 


CfTY 


STATE 


ZPCOOE 


CCNTACT  PERSON  FOR  CLAMS 


i L 


AREA  COOE  and  TELEPHOfC  NUMBER 


CONTACT  PH«SOKS  TITIE 


i L 


AREA  CCOE  aid  FAX  NUMBER 


SRINATURE 


TITLE 


DATE 


7.  THE  DESIGNATED  US  AGENT  FOR  SERVICE  OF  PROCESS 


IS: 


/UXMESS 


CITY 


i L 


STATE 


apcojE 


AREA  CODE  AM3  TB0NOM 


i I 


AREA  COOe  AND  PAX  NUMBS) 
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MMERALS IIANAGEMENT  SERVICE 


JRANCE    CERTIFICATE 


01.  POLLUTION  ACT  OF  1990 
APPUCATION  POR  CBrmCATION  OF  01.  SHLL  HNANCIAL IOP0N9BUTY 

(TYPE  OR  PRINT  ALL  WFORMATKDN  EXCEPT  SIGNATURES) 


P)B.10F4 
MM8-1919 
OMBNo  1010- 


1 .  DESIGNATED  APPLICANT: 


COMTANV  lEGM.  NAME 


2.  THE  AMOUNT  OF  INSURANCE  COVERAGE  ESTABUSHED  AS  EVIDENCE  OF  OIL  SPILL  FINANCIAL  RESPONSIBILITY 
FOR  THE  DESIGNATED  APPLICANT  (HEREAFTER  THE  INSURED)  BY  THE  NAMED  INSURERS  IN  COMPLIANCE  WITH 
TTTLE  I  OF  THE  OIL  POLLUTION  ACT  OF  1 990  (HEREAFTER  THE  ACT)  AND  PART  253  OF  TITLE  30,  CODE  OF 
FEDERAL  REGULATIONS  (CFR),  FOR  ANY  ONE  MaOENT  IS: 


FROM  $_ 


STARTMO  AMOUNT  ABOVE  ANY 
OEOUCratE  OR  EXCESS  AMOUNT 


TO      $. 


UPPER  IJMIT  OF 
IHB  MtURMICE  LAYBt 


THE  FOLLOWING  INSURANCE  OPTION  HAS  BEEN  SELECTED  TO  PROVIDE  TH»  COVERAGE; 

|~|    FulOplion — Insurance  is  provided  for  the  first  full  $ milion«MttKMJtdeducli>le. 

Q    Deductit>le  Option— Insurance  is  provided  for  the  amount  of  $ million  less  the  deducli)ie  amount  of  $ . 

|~)    ExcessOption — Insurance  is  proMded  for  ttte  amount  of  $ mlioninexcessoftlteanKMintof  $ 


3.  THIS  COVERAGE  IS  EFFECTIVE: 


MMXVYY 


AT 


AND  EXPIRES: 


AT. 


CENTRAL  STMOARO 


MMXyVY 


CENTRM.STANOM0 


The  termination  date  and  time  shall  be  the  date  and  time  this  instrunoent  expires  or,  if  prior  thereto,  the  date  canceiMion  Is 
effective.  Expiration  shall  be  effective  wih  or  wRhout  wrUten  notice.  Termination  does  not  affect  the  iabtty  of  the  insurers  in 
connection  wlh  an  oil  discharge  occurring  before  the  termination  date  (Ref .  30  CFR  253.41  (b)). 

4.  INSURANCE  AGENT  OR  BROKER  FOR  THIS  INSURANCE  CERTFICATE: 

CCM>«NYNMic  ~ 

STRSTADORESS 


OTY 


STATE 


COUNTRY  (F  NOT  U.SA) 


ZPCOOE 


X 


X 


AREA  CODE  AM)  TELB>HONE  NUMa 


J L 


AREA  COOE  AND  FAX  NUMBBt 


I,  as  an  authorized  representative  of  the  insurance  agent  or  broker  identified  above,  certify  that  the  informafion  contained  in 
this  insurance  certificate  is  accurate  and  correct,  and  tttat  ttits  insurance  certificate  and  the  named  insurers  comply  w4tti  the 
requirements  stated  in  30  CFR  253.29.  I  agree  to  maintain  and  provide  to  the  Deaignatod  Applicant  and  the  Mnerals 
Management  Service  (Mlk^),  on  deniand,  any  delegations  of  authority  to  a  broker  or  an  undenwriler  of  another  insurer  or 
underwrittng  manager  to  bind  a  named  Insurer  to  all  risks  and  Inbaioc  specified  in  TUe  I  of  the  Act  I  further  agree  to  notify,  in 
accordance  wRh  30  CFR  253.41  (c).  the  Designated  Appficant  and  the  MMS  Oi  Spil  Fnandal  Responsibility  Program,  by 
written  notice  sent  by  certified  mail .  of  the  intent  to  temiinate  this  insurance  certificate  prior  to  the  end  of  the  coverage  period 
specified  atwve. 


SIGNATURE 


TTTU 


DATE 
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5.  THE  NAMED  INSURERS.  USTED  BELOW.  CERTIFY  THAT  THE  DESraNATEOAPPUCA^ 

WSURBIS  FOR  THE  OFFSHORE  FACILITIES.  SPECIFIED  BY  THE  SELECTED  OFFSHORE  FACflJTY  COVERAGE 
OPTION.  AGAINST  LIABILITY  FOR  RB^OVAL  COSTS  AND  DAMAGES  TO  WHICH  THE  DESIGNATED  APPLICANT 
COULD  BE  SUBJECTED  UNDER  TITLE  I  OF  THE  ACT  AND  30  CFR  253  WTFHN  THE  INSURANCE  LAYS?  SPECIFIED. 

THE  FOLLOWING  OFFSHORE  FACIUTY  COVERAGE  OPTION  HAS  BEEN  SELECTED: 

DM«natBd  AppicanTs  attached  Mbrmaion  fonn  and  sohedute  of  ^TOOMiM  (^^ 


6.  THE  NAMED  INSURERS  AGREE  THAT  ANY  SUIT  FOR  CLAld  FOR  WHK»<  THE  INSURED  I^Y  BE  LI>«LE  UNDER 
TITLE  I  OF  THE  ACT  MAY  BE  BROUGHT  DIRECTLY  AGAINST  THE  IWMED  INSURERS  FOR  CLAWS  ASSCTTED  BY 
T>CUS^GOV^NMENT  OR.  IN  THE  CASE  OF  THE  INSUREDS  INSOLVENCY  OR  PETITION  FOR  BANKRUPTCY 
UNDER  CHAPTER  11.U.S.  CODE.  FOR  CLA14S  ASSERTED  BY  OTHER  CLAKIANTS.  ^vwiurioi 

^  I"!i*^5f°  INSURERS  AGREE  THAT  W  THE  EVENT  OF  A  D«ECTCUMM.THeNAMED  USURERS  SHALL 
BjTni^  TO  WVOKE  ONLY  (1)  TOE  RIGHTS  AND  DEFENSES  PERMRTED  BY  TTTLE I  OF  THE  ACT  TO  THE 

M^^DUCT  ®  THE  S^^  ^^^  ™^  ***®^  °'^'^ '^^  ™  "^  *^ 

•  Hf  iS!^fSJSS!^^NA^  "^  FOaOWWG  US.  ACENTFOR  SERVICE  OF  PROCESS  FOR  THIS 
••SURANCc  CcRuFICATE; 


OTY 


•TAH 


J- 


J. 
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COOEM>TB0MO»CMa«  /WBAOOW/WWOI-™ 

ir»a  da«(BRatod  U  S.  Ao«if  fcr  Seivice^jf  Pnwwa  cwMwt  ha  aaived  due  to  dealh,  dteato^ 
U.S.  Coast  Guaid  Naiionai  Poiluiion  Funds  Center,  is  the  U.S.  Agwit  for  Sente*  of  Process. 
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MNERALS  MANAGEMENT  SERVICE 

OL  POLLUTION  ACT  OF  ItN 
MVUCAimi  FOR  CSmnCATION  OF  OL  SI«X  FMANCIAL  RESPOWnUTY 

CTYPE  OR  P»«NT  ALL  INFORMATK)N  EXCEPT  SIGNATURES) 


1.  DESIGNATED  APPLJCANT: 


COMFMirijEaM.  NMK 


2.  SURETY  COMPANY  BOND  NUMBER: 


3.  KNOW  ALL  MEN  BY  THESE  PRESENTS.  lh«t  we.. 


STATE 


U.SA.  as  Designated  Applcant  (hereinaftBr  cailad  Prindpd).  and . 
company  created  and  wteing  under  the  laws  of 


,  and  authorized  to  do  business  in  the  UnAad  States,  as 


•TATE 

Surety  (hereinafter  catted  Surety),  and  are  held  and  irmly  bound  unto  the  Unied  States  Of  America  and  c«»arclain^ 
damages  and  rernoval  cost  lab»y  under  Title  I  ofthe  01  PoHuion  Act  of  1990  (hereinaftBr  catted  AeO  in  the  penal  sum  of 

$ Jbr  which  payinenLweM  and  tuly  to  be  made,  we  bind  owselwes  and  our  heirs,  executors.  adminirtalo«, 

succeesoia.  and  ass^ns.  jointly  and  severally,  llmily  by  fcese  presente  under  the  torrns  and  cond*)ns  presol)^ 

of  TWe  30  Code  of  Federal  ReguMtons. 

TNs  bond  is  wriMen  to  ensure  complence  by  the  Piindpd  wtt  the  recMremente  of  aeclon  1016(c)  of  the  Ad;  and  aha!  inure 
to  the  beneli  of  cWmanli  under  Tito  I  of  the  Ad 


The  eond»on  of  this  obMion  is  th*  »the  Princ^jel  she!  pay  or  cause  to  be  paM  to  cWmarrts  any  aum  orawns  for  ¥Woh  the 
Prindpal  may  be  held  togatty  labto  under  Tito  I  of  the  Act,  then  1N»  oblgalon,  to  *e  artwt  of  such  peymei«,ahal  be  vow. 

» to  remain  In  fuN  force  end  eltoct 


4.  The  labWy  of  the  Surety  shei  not  be  dbchaiged  by  any  payrnenl  or  succession  ofpaymenteheroBnder.untoerand  una  auch 
payment orpaymentoahrfemeuntinthea«g»BBtotothepenallyof1hebond.  lnnoever«shai1hr6urBly%  jlillfBirn 
hereunder  exceed  the  emount  of  the  penaRy.  pr««ed  the  Surety  furniahea  a««sn  neice  to  the  MMS  for1hw«h  of  al  ctoin^ 

fled,  judgmertts  rendered,  and  paymonto  made  by  the  Surety  under  thlB  bond. 


Any  cl*n  tor  wWch  toe  Principal  may  be  iabto  under  TWe  I  «f  the  Act  may  be  breugl*  <lree«y  againrt  the  Surs^  tor  cWms 
eaeeitod  by  toe  U.8.  Gowemmenl  or,  In  the  case  of  the  Prindpai%  insol«»ency  or  prtfcn  for  hantouptey  under  Chai^ 
U.8.  Code,  for  daims  asserted  by  other  daimante.  to*eei»enlofadraddaim.the8urB^fahaibeen«todtoinvet(eon»y 
(1)  toe  r^hte  and  detonaea  perin»id  by  T»e  I  of  the  Ad  to  toe  Prtndpd  an*  (2)  the  detonee  Ihd  the  todisrt  giwiQ  rise  to  the 

1  caused  by  the  wMM  nriacendud^  the  Prindpai. 


JMI 
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5.  TTw  bond  •  effective  ttw 


■\h 


.<iiyof. 


YEAN 


121)1  ajn.,  tlMtdwd  Ime  at  «w  addraw  of 


•wSuralywsWwl  herein  end  «h««coininue  in  force  unMlwininated  as  herein^  The  Principal  or  the  Surety 

may  at  any  lime  tBfminato  this  bond  tnr  wrtten  noica  lent  by  cwtWed  mail  to  the  other  party  v^ 

oitQinalnotlcavw  sent  by  certMedmai)  to  IhaMMS  at  te  regional  ofllce«  New  Of1aan8.Lo«Mana  The 

Iwrniiatlonbaconmelfeetlwelhirty  (30)  calandar  day.  anar  actual  receipt  by  IheKi^  The  Surety  shall  not 

ba  lahto  haraundar  in  connection  iMft  an  incident  occurring  alter  the  terinination  of  INs  bond  as  herein  providad;  but 

tarininatlon  shall  not  affect  the  labilty  of  the  Surety  in  connection  with  an  incident  occurring  before  ft^ 
affedKM. 

e.  The  Surety  designates  the  fo««f»ing  U.S.  Agent  for  Service  of  Proceea: 


S L 


OTY 


MVACOCCWO 


i L 


STATC 


ANEACOOCMOFAX 


If  the  destgnated  U.S.  Agent  for  Servica  Of  Proc«a  cannot  be  servKl  due  to  death,  dhaWiy  orunavvtebttv  the  Director 
U.S.  Coaat  Guard  NatonalPofcjtton  Funds  Center,  is  the  US  Agent  for  Service  of  Process.  ' 


7.  to  «*»aaaial«aiaof.  the  Principal  and  tia  Surety  haweejiecuted  INS  nstrumant  on  the. 
PRJNOPAL: 


.dayof. 


Tomr  -ww 


Tune  ^JFAcoMrMfromceRWHoaA 


ear  T>c  ocamNr  cmceo 


rme  (of  i>c  ocmtanv  omccR) 


(COflPOf^TE  SEAL) 


SURETY: 


-on 


"STjrre anjuut 


SnNATVNE  (OrcoaKMATEaUHETV) 


NMK  eOFCOnPOIIATESUVTV) 


•nni  (OFcoRPOfMTEsunrrY) 


(CORPORATE  SEAL) 
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MWERALS  MAHAGEMEMT  SER^CE 

Ot.  POLUmON  ACT  OF  IIM 
APPLICATION  FOR  CERmCAnON  OF  01.  SnU  FMANCUL  RESPONSBaJTY 

(TYPE  OR  PRINT  ALL  INFORMATION  EXCEPT  SIGNATURES) 


AGENCY  USE  ONLY 

-■       ■■           ::;l 

COFRNUMBER 

APPUCANTMLMBBR        ] 

iywis-to2i 

OIJBNo.  1010- 

EivMionDato: 


1.  OESIGNATEOAPPUCANT: 


Z  THE  FOUOWING  UST  COMPRISES  PART  OR  ALL  OF . 


CeaWMNY  LEOAL  NMC 

LEASES  TO  BE  COVERED  BY  MY  APPLICATION  FOR 


CERTIFICATION  OF  OB.  SPILL  FINANCIAL  RESPONSIBILITY 


M«K  OF  CONPORATE  OFRCSt 


TITLE  OF  CORPORAIE  OFFICet 


SONATUNE  OFOaVaRATE  OFPCER 


DATE 


3  LEASES: 


^        A-A            • 

■^ 

iMmmmm 

mttmemtwmfL 

LOCKnON 

OpMaysMtoMMoroc^ 

^hOTil^ 

" 

1 

• 

F  AOOmONAL  ance  B  RKlUSe)  TO  UST  lEASES.  ACXXTntM.  COPES  OF  THB  PIM3E  MAY  BE  ATTACHB)  AS  OONTMJATION  PM3ES. 
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MMgRALSimUOBglfT  SERVICE 


OjLrocumOIIACTOfMW 

AfllJCATION  FOR  CCinnCATION  Of  (M.  WIX  FMANCML  RESPOIISaiJTY 

(TYPE  OR  PWNT  AU.  ^FORMATION  EXCEPT  SK5I»4ATURES) 


AQEMCY  use  ONLY 


m  □ 


COFR^MMER 


•MiUtakMiia 


APPUCANTNUMB» 


Palofi 
MM8-1022 
OftBNolOIO- 


;:  :-i\r;r:,  isS4;-;if,  r"v>.5f*V;  4Uii 


1    OESIGNATEOAPPUCANT; 


OOMWrLEOM. 


2  THE  FOaOMNG  UST  CO»*»RISeS  PART  OR  ALL  OF 


.  PERMTTS  OR  RK3MTS  OF  USE  AND  EASEMENT  TO  BE 


COVERED  lY  MY  APPLICATION  FOR  CERTFKATION  OF  OtL  SPtX  RESPONS«UTY 


(tvmorconeomn 


3.  PERMIT  OR  RIGHTS  OF  USE  AND  EASEMENT: 


BATE 


wwflTWM  mm 

•r«iwl 

mcnonrmmimL 

1 

FMBmOIW 

1 WNCC  B  NEOUMB).  won 

lONM.  COPES  OF  THS  PMM 

E IMY  K  ATTAOe)  AS  CONTMJM 

KvoHmafs. 
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(M.  POLLUTION  ACT  OF  1M0 
AiVUCATION  FOR  CEtrrmCATION  OF  Oi.  Sna  FMANCUL  RE8P0NSBUTY 

(TYPE  OR  PRINT  ALL  INFORMATION  EXCEPT  SIGNATURES) 


AG^ICYUSEONLY                                                 | 

J 

COFR  NUMBER 

applx:ant(«jmber      ] 

Pg.1ofl 
MMS-KC3 

OMBMo-IOlO- 

E)a>MionDiiK 


1.  DESIGNATED  APPUCANT: 


COMPWY  LEGAL  NWC 

2.  THE  FOLLOWING  UST  COMPRISES  PART  OR  AU  OF CHANGES  TO  LEASES  COVERED  BY  MY  APPLICATION  FOR 


CERTIFICATION  OF  OIL  SPILL  FWANOAL  RESPONSWUTY  OF . 


MTE 


NMC  OF  CORPORATE  OFFICER 


SIONATURE  OF  CORPORATE  OFFCER 


TTTIE  OF  CORPORATE  OFFICER 


DATE 


3.  LEASES  ADDED 


- 

MJOCK 

ss. 

STAIR  OR 

UXATIDN 

aHMorOCS) 

■FFVCnVK 

BMC 
(MMIOOrVY) 

POTBITIM.WORSr 

cMKOLanu. 

(kikamta) 

mcMousoomwrB 

APFUCAMT 

4.  LEASES  DELETED 


« 

■LOCK 

UHSI 

aTAnaR 

tOCMION 

nnm  mm 

OA1C 

CMMnomo 

PUIWIINL  WORST 
CMCOB-aPU. 

«BfeMMN 

NBMrOCMQNATBAPPUCAIfr 

5.  POTENTIAL  WORST  CASE  OIL  SPILL  DISCHARGE  CHANGES: 


STATE  OR 
lOCATIM 

drysMt 

»grOCa| 


BATE 


OLD 


rADOmONAL  SPACE  BREeiU»«H)  TO  UST  U=ASES.AIXWT10I««.  copes  OF  T>e  PAGE  MAY  BE  ATTAC«D  AS  COHT»^ 


IMI 
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MNERALS  MANAGEMENT  SERVICE 

siHiiad^ldAlaUk 


PERr.:iTOR  RICH 


OIL  POLLUTION  ACT  OF  1990 

APPUCAT10N  FOR  (XRTnCATION  OF  OH.  SPILL  nNANCUL  RESPONSBtUTY 

(TYPE  OR  PRINT  ALL  INFORMATION  EXCEPT  SIGNATURES) 


AGENCY  USE  ONLY                                                    | 

COFR  NUMBER 

APPLICANT  NUiy»£R 

Paiofi 

MMS-1Q24 
OMBNo  1010- 
Expiralion  0at8: 


1.  DESIGNATED  APPLICANT 


COkPAMV  LEGAL  l«MC 

_  CHANGES  TO  PERMITS  OR  RIGHTS  OF  USE  AND  EASEMENT 


2  THE  FOLOWINGUST  COMPRISES  PART  OR  ALL  OF  _ 

COVERED  BY  MY  APPLICATION  FOR  CERTIFICATION  OF  OIL  SPILL  FINANCIAL  RESPONSIBILITY  OF 


DATC 


NMC  OF  COIVOfMTC  OFFICER 


SnNATURE  OF  CORPORATE  OFFICER 


TITLE  OF  CORPORATE  OFFICER 

3.  PERMITS  OR  RIGHTS  OF  USE  AND  EASEMENT  ADDED 


DATE 


= 

MOHToruae 

ANDCMBMENT 

S. 

STAT*  OR 

LOCATHM 

mmmaiOC*) 

(FPBC71VC 
OATC 

(MMOorrv) 

puiMiMLwarar 
CAaeoLapsj. 

(tatamni 

PRevWUt  OCMONATBD 
APPUCAMT 

4.  PERirrS  OR  RIGHTS  OF  USE  AND  EASEMENT  DELETED 


STATIOR 

1 

rmmt 

RnHTOPMC 

P««Mi 

FBOML 

UllCIIWi 

KraMTML  WORST 

LOCATION 
MwarOCS) 

MTC 
OMMXVTY) 

CASKOLSPU. 
Untamlai 

NBW  DCSKMAreD  APPUCAMT 

5   POTENTIAL  WORST  CASE  OIL  SPILL  DISCHARGE  CHANGES 


— 

mmamum 

ill 

STAiaOII 

LOCATION 

MMMOfOCSt 

DATC 

out 

POmTML  WORST 

cAacaR.aPU. 

Ikibmtii) 

FOTOnW.  WORST  CMB 

OS.SP*i.OMCIWIOi 

mtmmm 

r 

AOOmo»M.  SPACE 

1 

TWNALOOPeSOFTl 

WPAOE  MAYBE 

ATTAOCD  AS  OONTWU 

ATIONPAOES 

IFR  Doc.  97-7270  Filed  3-24-97;  8:45  am] 
BKIMG  CODE  431 0-««t-C 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 


30  CFR  Part  920 


[MD-041-FOR] 

Maryland  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUIMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Maryland 
regiilatory  program  (hereinafter  the 
"Maryland  program"  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  changes  to 
provisions  of  the  Maryland  regulations 
pertaining  to  bonding.  The  amendment 
is  intended  to  revise  the  Maryland 
program  to  be  consistent  with  the 
corresponding  Federal  regulations  and 
SMCRA. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.  E.S.T.  April  24, 
1997.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  April  21, 1997.  Requests  to  speak  at 


the  hearing  must  be  received  by  4:00 
p.m.,  E.S.T.,  on  April  9, 1997. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  deUvered  to  George 
Rieger,  Program  Manager,  at  the  address 
listed  below. 

Copies  of  the  Maryland  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
hoUdays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contracting  OSM's 
Appalachian  Regional  Coordinating 
Center. 

George  Rieger,  Program  Manager,  OSM, 
Appalachian  Regional  Coordinating 
Center,  3  Pfirkway  Center,  Pittsburgh, 
PA  15220.  Telephone:  (412)  937- 
2153. 

Maryland  Biureau  of  Mines,  160  South 
Water  Street,  Frostburg,  Maryland 
21532.  Telephone:  (301)  689-4136. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Rieger,  Program  Manager. 
Appalachian  Regional  Coordinating 
Center,  at  (412J  937-2153. 


SUPPLEMBITARV  INFORMATION: 

I.  BaclfLground  ob  the  Maryland 
Program 

On  December  1. 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Maryland  program.  Background 
information  on  the  Maryland  program, 
including  the  Secretary's  findings,  the 
disposition  of  conunents,  and  the 
conditicHis  of  approval  can  be  found  in 
the  December  1, 1980,  Federal  Register 
(45  FR  79449).  Subsequent  actions 
conceming  the  conditions  of  approval 
and  program  amendments  can  be  foimd 
at  30  CFR  920.12,  920.15,  and  920.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  March  6, 1997 
(Administrative  Record  No.  MD- 
552.18),  Maryland  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  in  response  to  required 
amendments  at  30  CFR  920.16  (h),  (i). 
(j),  and  (n).  Maryland  is  revising  the 
Code  of  Maryland  Regulations  (COMAR) 
at  section  26.20.14.0lB — Performance 
Bonds  and  is  formally  submitting 
actuarial  study  which  reviews  the 
adequacy  of  its  alternative  bonding 
system.  Specifically,  Maryland  proposes 
to  require  that  a  performance  bond  be 
conditioned  upon  the  permittee 
faithfully  performing  every  requirement 
of  Subtitle  5  of  the  Annotated  Code  of 
Maryland,  the  Regulatory  Program,  the 
permit,  and  the  reclamation  plan. 
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m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  appUcable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Maryland  program. 

Written  Ckinunents 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Appalachian 
Regional  Coordinating  Center  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
imder  FOR  FURTHER  INFORMATION 
CONTACT  by  4.00  p.m.,  E.S.T.  on  April  9. 
1997.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
pubUc  hearing,  the  hearing  will  not  be 
held. 

Piling  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcnber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  pubhc  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  sp>eak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so.  will  be  heaird  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  s{)ecial  accommodation  to 
attend  a  pubUc  hearing  should  contact 
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the  individual  Usted  under  FOR  FURTHER 
INFORMATTON  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  speak  at  a  hearing,  a 
pubUc  meeting,  rather  than  a  pubUc 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  pubUc  and.  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  Usted  under 
ADDRESSES.  A  written  simunary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinatioiu 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 


702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  reg\ilations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  rehed  upon  the 
date  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  March  17.  1997. 
Michael  K.  Robinson. 

Acting  Regional  Director,  Appalachian 

Regional  Coordinating  Center. 

IFR  Doc.  97-7537  Filed  3-24-97;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  105-60 
RiN309&-AQ16 

Public  Availability  of  Agency  Records 
and  Informationai  Matariais 

AOENCY:  Office  of  Management  Services 
and  Hiunan  Resoiirces,  GSA. 
ACTION:  Proposed  rulemaking. 

summary:  The  General  Services 
Administration  (GSA)  is  revising  its 
regulations  which  implement  the 
Freedom  of  Information  Act  (FOIA),  to 
incorporate  changes  since  publication  in 
1988  of  GSA's  last  final  rule 
implementing  the  FOIA.  This  rule  also 
issues  instructions  to  current  and  former 
GSA  employees  concerning  the 
response  to  subpoenas  and  other 
demands  in  litigation  before  judicial 
and  administzative  tribunals. 
DATES:  Comments  must  be  received  by 
April  24,  1997. 

ADDRESSES:  Comments  shoxild  be 
submitted  to  die  Freedom  of 
Information  Officer  (CAIR),  General 
Services  Administration,  1800  F  Street, 
N.W..  Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maiy  Cunningham,  GSA  Freedom  of 
Information  Act  (FOIA)  Officer  (202- 
501-3415);  or  Helen  C  Maus.  Office  of 
General  Counsel  (202-501-1460). 
SUPPLBiBrrARY  INFORMATION:  This  rule 
was  not  submitted  to  the  Office  of 
Management  and  Budget  pursuant  to 
Executive  Order  12866  of  September  30, 
1903,  Regulatory  Planning  and  Review, 
because  it  is  not  a  significant  regulatory 


actibn  as  defined  in  Executive  Order 
12866.  The  GSA  has  basiad  all 
administrative  decisions  underlying  this 
rule  on  adequate  information 
concerning  the  need  for  and  the 
consequences  of  this  rule,  particularly 
the  subpart  which  governs  responses  to 
subpoenas  and  other  judicially 
enforceable  demands  for  material  or 
information.  Specifically,  the  increase 
in  the  niunber  of  subpoenas  and  other 
demands  to  its  employees  in  judicial  or 
administrative  proceedings,  particularly 
in  cases  in  which  neither  GSA  nor  the 
United  States  is  a  party,  necessitates 
detailed  and  uniform  instructions  to  be 
followed  by  current  and  former  GSA 
employees. 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  information  collection 
requirements  which  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

The  principles  of  Executive  Order 
12988  of  February  5, 1996,  Civil  Justice 
Reform,  have  been  incorporated  where 
applicable. 

The  Administrator  certifies  that  this 
regulatory  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
FlexibiUty  Act.  S  U.S.C.  601-612. 
Pursuant  to  5  U.S.C  605(b)  this 
proposed  rule  is  therefore  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 


(      .     .l.U> 


.a. 


Comprehensive  Summary 

/.  Implementation  of  the  FOIA 

These  regulations  implement  the 
FOIA  which  codified  Pub.L.  89-487  and 
amended  section  3  of  the 
Administrative  Procedure  Act,  formerly 
5  U.S.C.  1002  (1964  ed.).  These 
regulations  also  implement  Pub.  L.  93- 
502,  popularly  known  as  the  Freedom  of 
Information  Act  Amendments  of  1974, 
as  amended  by  Pub.  L.  99-570.  the 
Freedom  of  Inifonnation  Reform  Act  of 
1986;  and  Executive  Order  12600, 
Predisclosure  Notification  Procedures 
for  Confidential  Commercial 
hiformation.  of  June  23. 1987. 

The  revisions  incorporate 
predisclosure  notification  procedures 
for  confidential  commercial 
informatian.  These  procedures  were 
published  as  a  previous  proposed  rule 
March  26, 1991.  The  revisions  also: 

(a)  Update  organizational  references; 

(b)  Clarify  the  definition  of  available 
records  to  include  electronic  records; 

(c)  Revise  fees  for  manual  searches  by 
clerical  staff  from  $9  to  $13  per  hour  or 
fraction  of  an  hour  and  hx  manual 
searches  and  review  by  professional 
staff  from  $18  to  $29  per  hour  or 
fraction  of  an  hour,  to  more  accurately 
reflect  the  full  cost  of  searches  and 
document  review. 

(d)  Clarify  GSA  policy  with  regard  to: 
(1)  reconstructing  reccMtis  and  providing 
incomplete  records;  (2)  explaining 
compelling  reasons  for  denial  of  access 
to  records:  (3)  requiring  assurance  of 
payment; 

(e)  Provide  instructions  on 
submission  of  FOIA  requests  via  Telefax 
and  fee  payment  by  credit  card;  and 
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(0  Extend  the  time  limit  for 
administrative  appeal  within  GSA  from 
30  to  120  days. 

(g)  Clarify  GSA  policy  with  respect  to 
the  availabiUty  of  records  from  other 
soiuces  which  have  statutory  authority 
to  provide  information  to  the  pubUc  at 
set  fises. 

(h)  hicorporate.  as  appropriate. 
poUcies  in  Executive  Order  12988  of 
February  5. 1996  on  Qvil  Justice 
Reform. 

n.  Response  to  Demands  in  Judicial  or 
Administrative  Proceedings. 

This  rule  also  amends  41  CTR  Subpart 
105-60.6  which  pertains  to  production 
of  information  pursuant  to  demands  in 
judicial  or  administrative  proceedings. 
Subpart  41  CFR  Subpart  105-60.6  is 
amended  to  prescribe  instructions  and 
procedures  to  be  followed  by  current 
and  former  GSA  employees  with  respect 
to  the  production  and  disclosure  of 
material  or  information  acquired  as  a 
result  of  performance  of  the  person's 
official  duties  or  because  of  the  person's 
official  status  in  response  to  judicially 
enforceable  subpoenas  or  demands  in 
judicial  or  administrative  proceedings, 
except  demands  from  the  Congress  or  in 
Federal  grand  jury  proceedings. 
Included  are  detailed  factors  to  be 
considered  by  Appropriate  Authority 
within  the  General  Services 
Administration  in  determining  the 
Agency's  response  to  a  subpoena  or 
other  judicially  enforceable  demand, 
including  %videly  acknowledged  areas  of 
privilege  which  may  render  disclosure 
or  production  inappropriate. 
Instructions  concerning  the  appropriate 
response  by  employees  and  former 
employees  to  courts  and  other 
authorities  are  included. 

The  rules  governing  responses  to 
subpoenas  and  demands  in  judicial  or 
administrative  proceedings  provide 
instructions  and  procedures  for 
employees  and  former  employees 
regarding  the  internal  operations  of  the 
General  Services  Administration  and  is 
not  intended  to  be  relied  upon  to  create 
any  right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a 
party  against  the  General  Services 
Administration. 

(a)  GSA  is  amending  this  subpart  to 
set  forth  uniform  prescribed  instructions 
and  procedures  to  be  complied  with  by 
oirrent  and  former  GSA  employees 
concerning  disclosure  or  production  of 
agency  materials  or  information  in 
judicial  or  administrative  proceedings 
in  response  to  a  judicially  enforceable 
subpoena  or  demand.  These  instructions 
establish  policy,  assign  responsibilities 
and  prescribe  procedures  for  responding 
to  demands  for  GSA  materials  or 
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testimony  of  current  and  former  GSA 
employees  in  judicial  and 
administrative  proceedings.  The 
instructions  in  41  CFR  Subpart  105-60.6 
do  not  apply  to  requests  unrelated  to 
litigation  before  judicial  or 
administrative  tribimals,  to  requests 
made  pursuant  to  the  FOIA  or  Privacy 
Act.  5  U.S.C.  552  and  552a.  respectively, 
to  demands  from  the  Congress,  or  to 
demands  in  Federal  grand  jury 
proceedings. 

(b)  These  instructions  are  intended  to 
solely  provide  an  orderly  means  by 
which  current  and  former  GSA 
employees  respond  to  demands  for 
material  and  information  covered  by 
this  rule,  and  to  protect  the  interests  of 
the  United  States,  including  the 
safeguarding  of  privileged  or  otherwise 
sensitive  information.  This  rule  is 
consistent  with  the  decision  in  the 
landmark  case  of  United  States  ex  rel. 
Touhy  V.  Ragen,  340  U.S.  462  (1951)  in 
which  the  Supreme  Court  upheld  the 
ability  of  an  agency  head  to  issue 
regulations  for  the  preservation  of 
agency  records,  determined  that  an 
agency  employee,  acting  pursuant  to 
such  instructions,  could  not  be  held  in 
contempt  of  court  for  declining  to 
produce  records  in  response  to  a 
subpoena  duces  tecum.  Accordingly, 
current  and  former  GSA  employees 
shall  respond  to  the  party  on  whose 
behalf  the  demand  is  issued  only  in 
accordance  with  the  instructions  and 
procedures  required  by  41  CFR  Subpart 
105-60.6.  Furthermore,  the  GSA  can 
refuse  to  disclose  materials  or  make 
information  available  based  on  the 
factors  set  forth  in  41  CFR  105-60.605. 
These  instructions  and  procedures  are 
not  intended  to  preclude  disclosures  or 
productions  in  compliance  with  Court 
orders  except  where  disclosure  would 
be  inappropriate  even  if  required  by  a 
court,  e.g.,  where  disclosure  would  be 
legally  prohibited  or  would  be  contrary 
to  a  recognized  privilege. 

List  of  Subfects  in  41  CFR  Part  lOS-60 

Freedom  of  information. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  Part  105-60  is 
proposed  to  be  revised  to  read  as 
follows: 

PART  105-60-PUBLIC  AVAILABIUTY 
OF  AGENCY  RECORDS  AND 
INFORMATIONAL  MATERIALS 

105-60.000    Scope  of  part. 

Subpart  105-60.1— Q«n«ral  Provision* 

105-60.101     Purpose. 

lOS-60.102    Application. 

105-60.103     Policy 

105-60.103-1    Availability  of  records. 


105-60.103-2    Applying  exemptions. 
105-60.104    Records  of  other  agencies. 

Subpwrt  IOfr-60.2— PuMtcatlon  of  Qanmvl 
Agency  Infomwtton  and  Rules  In  the 
Federal  Ragistar 

105-60.201    Published  information  and 

rules. 
1 05-60. 202    Publ  ished  materials  available 

for  sale  to  the  public. 

SubfMrt  106-60,3— AvaUablltty  of  Optnlona, 
Ordars,  PoUdas,  Intsrpratstlons,  Manual*, 
and  Instovctlon* 

105-60.301     General. 
105-«0.302    Available  materials. 
105-60.303    Rules  for  public  inspection  and 

copying. 
105-60.304     Index. 
105-60.305    Foes. 
105-60.305-1     Definitions. 
1 05-60. 305-2    Scope  of  section. 
105-60.305-3    GSA  records  available 

without  charge. 
105-60.305-*    GSA  records  available  at  a 

fee. 
105-60.305-5    Searches. 
105-60.305-6    Reviews. 
105-60.305-7    Assurance  of  payment     • 
105-60.305-8    Prepayment  of  fees. 
105-60.305-9    Form  of  payment. 
105-60.305-10    Fee  schedule. 
105-60.305-11     Fees  for  authenticated  and 

attested  copies. 
105-60.305-12     Administrative  actions  to 

improve  assessment  and  collection  of 

105-60.305-13     Waiver  of  fee. 

Subpart  106-60.4— Daaeribad  Record* 

105-60.401     General. 

105-60.402    Procedures  for  making  records 

available. 
105-60.402-1     Submission  of  requests. 
105-60.402-2     Response  to  initial  requests. 
105-60  403     Appeal  within  GSA. 
105-60.404    Extension  of  time  limits. 
105-60.405     Processing  requests  for 

confidential  commercial  infonnation. 

Subpart  106-60.5— €x*nY>tlona 
1 05-60. 501     Categories  of  records  exempt 
from  disclosure  under  the  POIA. 

Subpart  106-60.6— Production  or 
Olaclosure  by  Present  or  Fofmer  Qer>aral 
Sarvica*  Administration  Employees  In 
Response  to  Subpoenas  or  Similar 
Demands  In  Judicial  or  Admlnistrativa 
Proceedings 

105-60.601     Purpose  and  scope  of  subpart. 

105-60.602     Definitions. 

105-60.603     Acceptance  of  service  of  a 

subpoena  duces  tecum  or  other  legal 

demand  on  behalf  of  the  General 

Services  Administration. 
105-60.604    Production  or  disclosure 

prohibited  unless  approved  by  the 

Appropriate  Authority. 
105-60.605    Procedure  in  the  event  of  a 

demand  for  production  or  disclosure. 
105-60.606    Procedure  where  response  to 

demand  is  required  prior  to  receiving 

instructions. 
105-60.607    Procedure  in  the  event  of  an 

adverse  ruling. . 
105-60.608    Fees,  expenses,  and  costs. 


Authority:  5  U.S.C.  301  and  552;  40  US.C 

486(c).  •  ;     . 

$105-60.000    Scopsofpart. 

(a)  This  part  sets  forth  policies  and 
procedures  of  the  General  Services 
Administration  (GSA)  regarding  public 
access  to  records  documenting: 

(1)  Agency  organization,  functions, 
decisionmaking  channels,  and  rules  and 
reculations  of  general  applicability; 

(2)  Agency  final  opinions  and  orders, 
including  policy  statements  and  staff 
manuals; 

(3)  Operational  and  other  appropriate 
agency  records;  and 

(4)  Agency  proceedings. 

(b)  This  part  also  covere  exemptions 
from  disclosure  of  these  records; 
procedures  for  the  public  to  inspect  or 
obtain  copies  of  GSA  records;  and 
instructions  to  current  and  former  GSA 
employees  on  the  response  to  a 
subpoena  or  other  legal  demand  for 
material  or  information  received  or 
generated  in  the  performance  of  official 
duty  or  because  of  the  person's  official 
status. 

(c)  Any  policies  and  procedures  in 
any  GSA  internal  or  external  directive 
inconsistent  with  the  policies  and 
procedures  set  forth  in  this  part  are 
superseded  to  the  extent  of  that 
inconsistency. 

Subpart  105-60.1— General  Provisions 

§106-60.101    Purpoaa. 

This  part  105-60  implements  the 
provisions  of  the  Freedom  of 
Information  Act  (FOIA),  as  amended,  5 
U.S.C  552.  The  regulations  in  this  part 
also  implement  Executive  Order  12600, 
Predisclosure  Notification  Procedures 

for  Confidential  Commercial       

Information,  of  June  23. 1987  (3  CFR, 
1987  Comp.,  p.  235).  This  part 
prescribes  procedures  by  which  the 
public  may  inspect  and  obtain  copies  of 
GSA  records  under  the  FOIA,  including 
administrative  procedures  which  must 
be  exhausted  before  a  requester  invokes 
the  jurisdiction  of  an  appropriate  United 
States  District  Court  for  GSA's  failure  to 
respond  to  a  proper  request  within  the 
statutcHy  time  limits,  for  a  denial  of 
agency  records  or  challenge  to  the 
adequacy  of  a  search,  or  for  a  denial  of 
a  fee  waiver. 

1105-60.102    AppHcsOon. 

This  part  applies  to  all  records  and 
informational  materials  generated, 
maintained,  and  controlled  by  GSA  that 
come  within  the  scope  of  5  U.S.C.  552. 

$106-6ai03    PoHcy. 

1106-60.103-1    AvaNabNIty  of  records. 

The  policies  of  GSA  with  regard  to  the 
availability  of  records  to  the  public  are: 


(a)  GSA  records  are  available  to  the 
greatest  extent  possible  in  keeping  with 
the  spirit  and  intent  of  the  FOIA.  GSA 
will  disclose  information  in  any  existing 
GSA  record,  with  noted  exceptions, 
regardless  of  the  form  or  format  of  the 
record.  For  example,  records  maintained 
in  an  electronic  form,  as  part  of  a  data 
base,  will  be  provided  on  request  using 
existing  programming.  GSA  will  provide 
the  record  in  the  form  or  format 
requested  if  the  record  is  readily 
reproducible  by  the  agency  in  that  form 
or  format.  GSA  will  make  reasonable 
efforts  to  maintain  its  records  in  forms 
or  formats  that  are  reproducible  for 
purposes  of  this  section. 

(b)  The  person  making  the  request 
does  not  need  to  demonstrate  an  interest 
in  the  records  or  justify  the  reauest. 

(c)  The  FOIA  does  not  give  the  public 
the  right  to  demand  that  GSA  compile 

a  record  that  does  not  already  exist.  For 
example,  FOIA  does  not  require  GSA  to 
collect  and  compile  information  from 
multiple  sources  to  create  a  new  record 
or  develop  a  new  computer  program  to 
extract  requested  records.  GSA  will 
compile  records  or  perform  minor 
reprogramming  when  doing  so  is  not 
costly  or  burdensome. 

(d)  Similarly,  FOIA  does  not  require 
GSA  to  reconstruct  records  that  have 
been  destroyed  in  compUance  with 
disposition  schedules  approved  by  the 
Ait:hivist  of  the  United  States.  However, 
GSA  will  not  destroy  records  after  a 
member  of  the  pubUc  has  requested 
access  to  them  and  will  process  the 
request  even  if  destruction  would 
otherwise  be  authorized. 

(e)  If  the  record  requested  is  not 
complete  at  the  time  of  the  request.  GSA 
may,  at  its  discretion,  inform  the 
requester  that  the  complete  record  will 
be  provided  when  it  is  available,  with 
no  additional  request  required,  if  the 
record  is  not  exempt  from  disclosure. 

(f)  Requests  must  be  addressed  to  the 
office  identified  in  §  105-60.402-1. 

(g)  Fees  for  locating  and  duplicating 
records  are  listed  in  §  105-60.305-10. 

S  105-60.103-2    Applying  axampUons. 

GSA  may  deny  a  request  for  a  GSA 
record  if  it  falls  within  an  exemption 
under  the  FOIA  outlined  in  subpart 
105-60.5  of  this  part.  Except  when  a 
record  is  classified  or  when  disclosure 
would  violate  any  Federal  statute,  the 
authority  to  withhold  a  record  from 
disclosure  is  permissive  rather  than 
mandatory.  GSA  will  not  withhold  a 
record  imless  there  is  a  compelling 
reason  to  do  so;  i.e.,  disclosure  wiU 
likely  cause  harm  to  a  Governmental  or 
private  interest.  In  the  absence  of  a 
compelling  reason,  GSA  will  disclose  a 
record  even  if  it  otherwise  is  subject  to 


exemption.  GSA  wiU  cite  the 
compelling  reason(s)  to  requesters  when 
any  record  is  denied  under  FOIA. 

§106-6ai04    Record*  of  other  agancia*. 

If  GSA  receives  a  request  for  access  to 
records  that  are  known  to  be  the 
primary  responsibility  of  another 
agency,  GSA  will  refer  the  request  to  the 
agency  concerned  for  appropriate 
action.  For  example,  GSA  will  refer 
requests  to  the  appropriate  agency  in 
cases  in  which  GSA  does  not  have 
sufficient  knowledge  of  the  action  or 
matter  that  is  the  subject  of  the 
requested  records  to  determine  whether 
the  records  must  be  released  or  may  be 
withheld  under  one  of  the  exemptions 
Usted  in  §  105-60.5.  If  GSA  does  not 
have  the  requested  records,  the  agency 
will  attempt  to  determine  whether  the 
requested  records  exist  at  another 
agency  and,  if  possible,  will  forward  the 
request  to  that  agency.  GSA  will  inform 
the  requester  that  GSA  has  forwarded 
the  request  to  another  agency. 

Subpart  105-60.2— Publication  of 
General  Agency  Information  afid  Rules 
In  the  Federal  Register 

%  1 05-60.201    Put>llshad  Infonnatton  and 
ruia*. 

In  accordance  with  5  U.S.C.  552(a)(1). 
GSA  publishes  in  the  Federal  Register. 

for  the  guidance  of  the  public,  the 
following  general  information 
concerning  GSA: 

(a)  Description  of  the  organization  of 
the  Central  Office  and  regional  offices 
and  the  established  places  at  which,  the 
mnployees  from  whom,  and  the 
methods  whereby,  the  pubUc  may 
obtain  information,  make  submittals  or 
requests,  or  obtain  decisions; 

(b)  Statements  of  the  general  coiu^e 
and  method  by  which  its  functions  are 
channeled  and  determined,  including 
the  nature  and  requirements  of  all 
formal  and  informal  procedures 
available; 

(c)  Rules  of  procedure,  descriptions  of 
forms  available  or  the  places  where 
forms  may  be  obtained,  and  instructions 
on  the  scope  and  contents  of  all  papers, 
reports,  or  examinations; 

(d)  Substantive  rules  of  general 
applicability  adopted  as  authorized  by 
law,  and  statements  of  general  policy  or 
interpretations  of  general  applicability 
formulated  and  adopted  by  GSA;  and 

(e)  Each  amendment,  revision,  or 
repeal  of  the  materials  described  in  this 
section. 

{106-60.202    Publiahad  matarials  available 
for  sale  to  the  public 

(a)  Substantive  rules  of  general 
appIicabiUty  adopted  by  GSA  as 
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authorized  by  law  which  this  agency 
publishes  in  the  Federal  Register  and 
which  are  available  for  sale  to  the  public 
by  the  Superintendent  of  Documents  at 
pre-established  prices  are:  The  General 
Services  Administration  Acquisition 
Regulation  (48  CFR  Ch.  5).  the  Federal 
Acquisition  Regulation  (48  CFR  Ch.  1). 
the  Federal  Property  Management 
Regulations  (41  CFR  Ch.  101).  and  the 
Federal  Travel  Regulation  (41  CFR  Ch. 
301-304). 

(b)  GSA  also  provides  technical 
information,  including  manuals  and 
handbooks,  to  other  Federal  entities, 
e.g.,  the  National  Technical  Information 
Service,  with  separate  statutory 
authority  to  make  information  available 
to  the  public  at  pre-established  fees. 

(c)  Requests  for  information  available 
through  the  sources  in  paragraphs  (a) 
and  (b)  of  this  section  will  be  referred 
to  those  sources. 

SubfMrt  105-60.3— Availability  of 
Opinions,  Orders,  Policiss, 
Intwptstations,  Manuals,  and 
instructions 


1106-80301 

GSA  makes  available  to  the  public  the 
materials  described  under  5  U.S.C. 
552(a)(2),  which  are  listed  in  §  105- 

60.302,  at  the  locations  listed  in  §  105- 

60.303.  An  Index  of  those  materials  as 
described  in  §  105-60.304  is  available  at 
GSA's  Central  Office  in  Washington, 
DC.  Reasonable  copying  services  are 
provided  at  the  fees  specified  in  8 105- 
60.305. 

§105-00.302    A\m»ttlt  mrterlals. 

GSA  materials  available  under  this 
Subpart  105-60.3  are  as  follows. 

(a)  Final  opinions,  including 
concurring  and  dissenting  opinions  and 
orders,  made  in  the  adjudication  of 
cases. 

(b)  Those  statements  and  poUcy  and 
interpretations  which  have  been 
adopted  by  GSA  and  are  not  published 
in  the  Federal  Register. 

(c)  Administrative  staff  manuals  and 
instructions  to  staff  affecting  a  member 
of  the  public  unless  these  materials  are 
promptly  published  and  copies  ofiiered 
for  sale. 

f  106-60.303    Rule*  for  put>«c  Inspection 
andcopytng. 

(a)  Locations.  Selected  areas 
containing  the  materials  available  for 
public  inspection  and  copying, 
described  in  this  section  105-60.302, 
are  located  in  the  following  places: 

Central  Office  (GSA  Headquarters) 
General  Services  Administration, 
Washington,  DC,  Telephone:  202-501- 
2974.  FAX:  202-501-2727, 18th  ft  F 


Street.  NW  (CAIR),  Washington,  DC 
20405 
New  England  Region 
General  Services  Administration  (lAB), 
(Comprised  of  the  States  of  Connecticut. 
Maine,  Massachusetts,  New  Hampshire, 
Rhode  Island,  and  Vermont).  Thomas  P. 
O'Neill,  Jr..  Federal  Building.  10 
Causeway  Street,  Boston,  MA  02222. 
Telephone:  617-565-8100.  FAX:  617- 
565-8101 
Northeast  and  Caribbean  Region 
(Comprised  of  the  States  of  New  Jersey, 
New  York,  the  Commonwealth  of  Puerto 
Rico,  and  the  Virgin  Islands).  General 
Services  Administration  (2AR),  26 
Federal  Plaza,  New  York,  NY  10278, 
Telephone:  212-264-1234.  FAX:  212- 
264-2760 
Mid-Atlantic  Region 
(Comprised  of  the  States  of  Delaware, 
Maryland,  Pennsylvania,  Virginia,  and 
West  Virginia,  excluding  the 
Washington,  D.C  metropolitan  area). 
General  Services  Administration  (3ADS), 
100  Penn  Square  East.  Philadelphia,  PA 
19107,  Telephone:  215-656-5530.  FAX: 
215-656-5590 
Southeast  Sunbelt  Region 
(Comprised  of  the  States  of  Alabama, 
Florida,  Georgia,  Kentucky.  Mississippi, 
North  Carolina.  South  Carolina,  and 
Tennessee).  General  Services 
Administration  (4E),  401  West  Peachtree 
Street,  Atlanta.  GA,  30365,  Telephone: 
404-331-5103,  FAX:  404-331-1813 
Great  Lakes  Region 
(Comprised  of  the  States  of  IlUnois, 
Indiana,  Ohio,  Minnesota,  Michigan,  and 
Wisconsin).  General  Services 
Administration  (5ADB),  230  South 
Dearborn  Street,  Chicago.  IL  60604. 
Telephone:  312-353-5383,  FAX:  312- 
353-5385 
Heartland  Region 
(Comprised  of  the  States  of  Iowa.  Kansas. 
Missouri,  and  Nebraska).  General 
Services  Administration  (6ADB).  1500 
East  Bannister  Road,  Kansas  City.  MO 
64131,  Telephone:  816-926-7203,  FAX: 
816-823-1167 
Greater  Southwest  Region 
(Com{KiMd  of  the  States  of  Arkansas, 
Louisiana.  New  Mexico,  Texas,  and 
Oklahoma).  General  Services 
Administration  (7ADQ).  819  Taylor 
Street.  Fort  Worth.  TX  76102,  Telephone: 
817-978-3902,  FAX:  817-978-4867 
Rocky  Mountain  Region 
(Comprised  of  the  States  of  Colorado, 
North  Dakota,  South  Dakota,  Montana. 
Utah,  and  Wyoming).  Business  Service 
Center,  General  Services  Administration 
(8PB-B).  Building  41.  Denver  Federal 
Center.  Denver.  CO  80225.  Telephone: 
303-236-7408.  FAX:  303-236-7403 
Pacific  Rim  Region 
(Comprised  of  the  States  of  Hawaii. 
California,  Nevada,  Arizona,  Guam,  and 
Trust  Territory  of  the  Pacific).  Business 
Service  Center,  General  Services 
Administration  (9ADB),  525  Market 
Street,  San  Frandsco,  CA  94105, 
Telephone:  415-522-2715,  FAX:  415- 
522-2705 
Northwest/ Arctic  Region 


(Comprised  of  the  States  of  Alaska,  Idaho, 
Oregon,  and  Washington).  General 
Services  Administration  (lOL),  GSA 
Center,  15th  and  C  Streets,  SW,  Auburn. 
WA  98002,  Telephone:  206-931-7007, 
FAX:  206-931-7195 
National  Capital  Region 
(Comprised  of  the  District  of  Columbia  and 
the  surrounding  metropolitan  area). 
General  Services  Administration, 
(WPFA-L).  7th  and  D  Streeta  SW, 
Washington,  DC  20407,  Telephone:  202- 
708-5854,  FAX:  202-708-4655 

(b)  rime.  The  reading  rooms  or 
selected  areas  will  be  open  to  the  pubUc 
during  the  business  hours  of  the  GSA 
office  where  they  are  located. 

(c)  Heading  room  and  selected  area 
rules — (1)  Handling  of  materials.  The 
removal  or  mutilation  of  materials  is 
forbidden  by  law  and  is  punishable  by 
fine  or  imprisonment  or  both.  When 
requested  by  a  reading  room  or  selected 
area  attendant,  a  person  inspecting 
materials  must  present  for  examination 
any  briefcase,  handbag,  notebook, 
package,  envelope,  book  or  other  article 
that  could  contain  CiSA  informational 
materials. 

(2)  Repmduction  services.  The  GSA 
Central  Office  or  the  Regional  Business 
Service  Centers  will  furnish  reasonable 
copying  and  reproduction  services  for 
available  materials  at  the  fees  specified 
in  §  105-60.305. 

f  106-60.304    Index. 

GSA  will  make  available  to  any 
member  of  the  public  who  requests  it  a 
current  index  identifying  information 
for  the  pubUc  regarding  any  matter 
described  in  §  105-60.302. 

1106-00.306    Fee*. 

S  106-60.306-1    Dednltlone. 

For  the  purpose  of  this  part: 
(a)  A  statute  specifically  providing  for 
setting  the  level  of  fees  for  particular 
types  of  records  (5  U.S.C. 
552(a)(4)(A)(vii))  means  any  statute  that 
specifically  requires  a  Government 
agency  to  set  the  level  of  fees  for 
particular  types  of  records,  as  opposed 
to  a  statute  that  generally  discusses  such 
fees.  Fees  are  required  by  statute  to: 

(1)  Make  Government  information 
conveniently  available  to  the  pubUc  and 
to  private  sector  organizations; 

(2)  Ensure  that  groups  and  individuals 
pay  the  cost  of  publications  and  other 
services  which  are  for  their  special  use 
so  that  these  costs  are  not  home  by  the 
general  taxpaying  public; 

(3)  Opxjrate  an  information 
dissemination  activity  on  self-sustaining 
basis  to  the  maximum  extent  possible; 
or 

(4)  Return  revenue  to  the  Treasury  for 
defraying,  wholly  or  in  part. 


appropriated  funds  used  to  pay  the  cost 
of  disseminating  Govenunent 
information. 

(b)  The  term  direct  costs  means  those 
expenditures  which  GSA  actually  incurs 
in  searching  for  and  duplicating  (and  in 
the  case  of  commercial  requesters, 
reviewing  and  redacting)  documents  to 
respond  to  a  FOLA  request.  Direct  costs 
include,  for  example,  the  salary  of  the 
employee  performing  the  work  (the 
basic  rate  of  pay  for  die  employee  plus* 
16  percent  of  that  rate  to  cover  benefits), 
and  the  cost  of  operating  duplicating 
machinery.  Overhead  expenses  such  as 
costs  of  space,  and  heating  or  lighting 
the  facili^  where  the  records  are  stored 
are  not  included  in  direct  costs. 

(c)  The  term  search  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request,  including  line- 
by-line  identification  of  material  within 
documents.  Searches  will  be  performed 
in  the  most  efficient  and  least  expensive 
manner  so  as  to  minimize  costs  for  both 
the  agency  and  the  requester.  Line-by- 
line searches  will  not  be  undertaken 
when  it  would  be  more  efficient  to 
duplicate  the  entire  document.  "Search" 
for  responsive  material  is  not  the  same 
as  "review"  of  a  record  to  determine 
whether  it  is  exempt  fit)m  disclosure  in 
whole  or  in  part  (see  subparagraph  e, 
below).  Searches  may  be  done  manually 
or  by  computer  using  existing 
programming. 

(oj  The  term  duplication  means  the 
process  of  making  a  copy  of  a  document 
in  response  to  an  FOLA  request.  Copies 
can  take  the  form  of  paper,  microform, 
audiovisual  materials,  or  magnetic  tapes 
or  disks.  GSA  will  provide  a  copy  of  the 
material  in  a  form  that  is  usable  by  the 
requester  unless  it  is  administratively 
burdensome  to  do  so. 

(e)  The  term  review  means  the  process 
of  examining  documents  located  in 
response  to  a  request  to  determine  if  any 
portion  of  that  document  is  permitted  to 
be  wdthheld  and  processing  any 
documents  for  disclosure.  See  §  105— 
60.305-6. 

(f)  The  term  commercial-use  request 
means  a  request  from  or  on  behalf  of  one 
who  seeks  information  for  a  use  or 
purpose  that  furthers  the  commercial, 
trade,  or  profit  interests  of  the  requester 
or  person  on  whose  behalf  the  request 

is  made.  GSA  will  determine  whether  a 
requester  properly  belongs  in  this 
category  by  determining  how  the 
requester  will  use  the  documents. 

(g)  The  term  educational  institution 
means  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  or  an  institution  of 


vocational  education  which  operates  a 
program  or  programs  of  scholarly 
research. 

(h)  The  term  noncommercial  scientific 
institution  means  an  institution  that  is 
not  operated  on  a  "commercial"  basis  as 
that  term  is  used  in  paragraph  (f)  of  this 
section  and  which  is  operated  solely  for 
the  purpose  of  conducting  scientific 
research  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(i)  The  term  representative  of  the 
news  media  means  any  person  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  public.  The  term 
"news"  means  information  that  is  about 
ciurent  events  or  that  would  be  of 
current  interest  to  the  public.  Examples 
of  news  media  include  television  or 
radio  stations  broadcasting  to  the  public 
at  large,  and  publishers  of  periodicals 
(but  only  in  those  instances  when  they 
can  qualify  as  disseminators  of  "news") 
who  make  their  products  available  for 
purchase  or  subscription  by  the  general 
public.  "Freelance"  journalists  will  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization  even  though 
they  are  not  actually  employed  by  it. 

§105-60.305-2    Scope  of  this  sut)pan 

This  subpart  sets  forth  policies  and 
procedures  to  be  followed  in  the 
assessment  and  collection  of  fees  from 
a  requester  for  the  search,  review,  and 
reproduction  of  GSA  records. 

§105-6a305-3    GSA  records  available 
without  charge. 

GSA  records  available  to  the  public 
are  displayed  in  the  Business  Service 
Center  for  each  GSA  region.  The  address 
and  phone  number  of  the  Business 
Service  Centers  are  listed  in  §  105- 
60.303.  Certain  material  related  to  bids 
(excluding  construction  plans  and 
specifications)  and  any  material 
displayed  are  available  without  charge 
upon  request. 

§105-60.305-4    GSA  records  available  at  a 


(a)  GSA  will  make  a  record  not  subject 
to  exemption  available  at  a  time  and 
place  mutually  agreed  upon  by  GSA  and 
the  requester  at  fees  shown  in  §  105- 
60.305-10.  Waivere  of  these  fees  are 
available  under  the  conditions 
described  in  §  105-60.305-13.  GSA  wrill 
agree  to: 

(1)  Show  the  originals  to  the 
requester; 

(2)  Make  one  copy  available  at  a  fee; 
or 

(3)  A  combination  of  these 
alternatives. 


(b)  GSA  will  make  copies  of 
voluminous  records  as  quickly  as 
possible.  GSA  will  make  a  reasonable 
number  of  additional  copies  for  a  fee 
when  commercial  reproduction  services 
are  not  available  to  the  requester. 

§106-60.306-6    Searches. 

(a)  GSA  may  charge  for  the  time  spent 
in  the  follovdng  activities  in 
determining  "search  time"  subject  to 
applicable  fees  as  provided  in  §  105- 
60.305-10: 

(1)  Time  spent  in  trying  to  locate  GSA 
records  which  come  within  the  scope  of 
the  request; 

(2)  Time  spent  in  either  transporting 
a  necessary  agency  searcher  to  a  place 
of  record  storage,  or  in  transporting 
records  to  the  locations  of  a  necessary 
agency  searcher;  and 

(3)  Direct  costs  of  the  use  of  computer 
time  to  locate  and  extract  requested 
records. 

(b)  GSA  will  not  charge  for  the  time 
spent  in  monitoring  a  requester's 
inspection  of  disclosed  agency  records. 

(c)  GSA  may  assess  fees  for  search 
time  even  if  the  search  proves 
unsuccessful  or  if  the  recdrds  located 
are  exempt  from  disclosure. 

§106-60.306-6    Review*. 

(a)  GSA  will  charge  only  conunercial- 
use  requesters  for  review  time. 

(b)  GSA  will  charge  for  the  time  spent 
in  the  following  activities  in 
determining  "review  time"  subject  to 
applicable  fees  as  provided  in  §  105- 
60.305-10: 

(1)  Time  spent  in  examining  a 
requested  record  to  determine  whether 
any  or  all  of  the  record  is  exempt  bora 
disclosiure,  including  time  spent 
consulting  with  submitters  of  requested 
information;  and 

(2)  Time  spent  in  deleting  exempt 
matter  being  withheld  bom  records 
otherwise  made  available. 

(c)  GSA  will  not  charge  for: 

(1)  Time  spent  in  resolving  issues  of 
law  or  policy  regarding  the  application 
of  exemptions;  or 

(2)  Review  at  the  administrative 
appeal  lev^l  of  an  exemption  already 
applied.  However,  records  or  portions  of 
records  withheld  in  full  under  an 
exemption  which  is  subsequenUy 
determined  not  to  apply  may  be 
reviewed  again  to  determine  the 
applicability  of  other  exemptions  not 
previously  considered.  GSA  will  charge 
for  such  subsequent  review. 

§  106-60.306-7    Assurance  of  payment 

If  fees  for  search,  review,  and 
reproduction  will  exceed  $25  but  will 
be  less  than  $250,  the  requester  must 
provide  written  assurance  of  payment 
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before  GSA  will  process  the  request.  If 
this  assurance  is  not  included  in  the 
initial  request.  GSA  will  notify  the 
requester  that  assurance  of  payment  is 
required  before  the  request  is  processed. 
GSA  will  offer  requesters  an 
opportunity  to  modify  the  request  to 
reduce  the  fee. 

$106-40.305-8    Prepayment  of  fees. 

(a)  Fees  over  $250.  GSA  will  require 
prepayment  of  fees  for  search,  review, 
and  reproduction  which  are  likely  to 
exceed  $250.  When  the  anticipated  total 
fee  exceeds  $250,  the  requester  will 
receive  notice  to  prepay  and  at  the  same 
time  will  be  given  an  opportunity  to 
modify  his  or  her  request  to  reduce  the 
fee.  When  fees  will  exceed  $250,  GSA 
will  notify  the  requester  that  it  will  not 
start  processing  a  request  until  payment 
is  received. 

(b)  Delinquent  paymentt.  As  noted  in 
§  105-60.305-1 2(d).  requesters  who  are 
delinquent  in  paying  for  previous 
requests  will  be  required  to  repay  the 
old  debt  and  to  prepay  for  any 
subsequent  request.  GSA  will  inform  the 
requester  that  it  will  process  no 
additional  requests  until  all  fees  are 
paid. 

f10S-60.3OS-«    Form  of  payment 

Requesters  should  pay  fees  by  check 
or  money  order  made  out  to  the  General 
Services  Administration  and  addressed 
to  the  official  named  by  GSA  in  its 
correspondence.  Payment  may  also  be 
made  by  means  of  Mastercard  or  Visa. 
For  information  concerning  payment  by 
credit  cards,  call  816-926-7551. 

f10»-40.306-10    FaaadMduia. 

(a)  When  GSA  is  aware  that 
documents  responsive  to  a  request  are 
maintained  for  distribution  by  an 
agency  operating  a  statutory  fee  based 
program.  GSA  will  inform  the  requester 
of  the  procedures  for  obtaining  records 
from  those  sources. 

(b)  GSA  will  consider  only  the 
following  costs  in  fiees  chained  to 
requesters  of  GSA  records: 

(1)  Review  and  search  fees. 

Manual  Marches  by  clerical  starf:  $13  per 
hour  or  fraction  of  an  hour. 

Manual  searches  and  reviews  by 
professional  staff  in  cases  in  which  clerical 
staff  would  be  unable  to  locate  the  requested 
records:  $29  per  hour  or  fraction  of  an  hour. 

Computer  searches:  Direct  cost  to  GSA. 

Transportation  or  special  handling  of 
rocwds:  Direct  cost  to  GSA 

(2)  Reproduction  fees. 

Pages  no  larger  than  gi/t  by  t4  inches, 
when  reproduced  by  routine  electrostatic 
copying:  SO.  10  per  page. 

Pages  over  8'<«i  by  14  inches:  Direct  cost  of 
rqwoductioo  to  GSA 


Pages  requiring  reduction,  enlargement,  or 
other  special  services:  Direct  cost  of 
reproduction  to  GSA. 

Reproduction  by  other  than  routine 
electrostatic  copying:  Direct  coet  of 
reproduction  to  GSA. 

(c)  Any  fees  not  provided  for  under 
paragraph  (b)  of  this  section,  shall  be 
calculated  as  direct  costs,  in  accordance 
with  §  105-60.305-l(b). 

(d)  GSA  will  assess  fees  based  on  the 
category  of  the  requester  as  defined  in 
§  105-60.305-1  (fHi);  i.e..  commercial- 
use,  educational  and  noncommercial 
scientific  institutions,  news  media,  and 
all  other.  The  fees  fisted  in  paragraph  (b) 
of  this  section  apply  with  the  following 
exceptions: 

(1)  GSA  will  not  charge  the  requester 
if  the  fee  is  $25  or  less  as  the  cost  of 
collection  is  greater  than  the  fee. 

(2)  Educational  and  noncommercial 
scientific  institutions  and  the  news 
media  will  be  charged  for  the  cost  of 
reproduction  alone.  These  requesters  are 
entitled  to  the  first  100  pages  (paper 
copies)  of  duplication  at  no  cost.  The 
following  are  examples  of  how  these 
fees  are  calculated: 

(i)  A  request  that  results  in  150  pages 
of  material.  No  fee  would  be  assessed 
for  duplication  of  150  pages.  The  reason 
is  that  these  requesters  are  entitled  to 
the  first  100  pages  at  no  charge.  The 
charge  for  the  remaining  50  pages  would 
be  $7.50.  This  amount  would  not  be 
billed  under  the  preceding  section. 

(ii)  A  request  that  results  in  450  pages 
of  material.  The  requester  in  this  case 
would  be  charged  $35.00.  The  reason  is 
that  the  requester  is  entitled  to  the  first 
100  pages  at  no  charge.  The  charge  for 
the  remaining  350  pages  would  be  $35. 

(3)  Noncommercial  requesters  who 
are  not  included  under  paragraph  (d)(2) 
of  this  section,  will  be  entitled  to  the 
first  100  pages  (paper  copies)  of 
duplication  at  no  cost  and  2  hours  of 
search  without  charge.  The  term  "search 
time"  generally  refers  to  manual  search. 
To  apply  this  term  to  searches  made  by 
computer,  GSA  will  determine  the 
hourly  cost  of  operating  the  central 
processing  unit  and  the  operator's 
hourly  salary  plus  16  percent.  When  the 
cost  of  search  (including  the  operator 
time  and  the  cost  of  operating  the 
computer  to  process  a  request)  reaches 
the  equivalent  dollar  amount  of  two 
hours  of  the  salary  of  the  person 
performing  a  manual  search,  i.e..  the 
operator,  GSA  will  begin  assessing 
charges  for  computer  search. 

(4)  GSA  will  charge  commercial-use 
requesters  fees  which  recover  the  full 
direct  costs  of  searching  for.  reviewing 
for  release,  and  duplicating  the  records 
sought.  Commercial-uae  requesters  are 


not  entitled  to  2  hours  of  bee  search 
time. 

(e)  Determining  category  of  requester. 
GSA  may  ask  any  requester  to  provide 
additional  information  at  any  time  to 
determine  what  fee  category  he  or  she 
falls  under. 

§105-«0.305-11    Fees  for  auttMnticatMl 
and  attested  copies. 

The  fees  set  forth  in  §  105-60.305-10 
apply  to  requests  for  authenticated  and 
attested  copies  of  GSA  records. 

§105-00.305-12    Administrative  actions  to 
improve  assessment  and  collection  of  fees. 

(a)  Charging  interest.  GSA  may  charge 
requesters  who  fail  to  pay  fees  interest 
on  the  amount  billed  starting  on  the  31st 
day  following  the  day  on  which  the 
billing  was  sent.  Interest  will  be  at  the 
rate  prescribed  in  31  U.S.C.  3717. 

(b)  Effect  of  the  Debt  Collection  Act  of 
1982.  GSA  will  take  any  action 
authorized  by  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365.  96  Stat.  1749). 
including  disclosure  to  consumer 
reporting  agencies,  use  of  collection 
agencies,  and  assessment  of  penalties 
and  administrative  costs,  where 
appropriate,  to  encourage  payment. 

(c)  Aggregating  requests.  When  the 
GSA  reasonably  believes  that  a 
requester,  or  group  of  requesters  acting 
in  concert,  is  attempting  to  break  down 
a  request  into  a  series  of  requests  related 
to  the  same  subject  for  the  purpose  of 
evading  the  assessment  of  fees,  GSA 
will  combine  any  such  requests  and 
charge  accordingly,  including  fees  for 
previous  requests  where  charges  were 
not  assessed.  GSA  will  presume  that 
multiple  requests  of  this  type  within  a 
30-day  period  are  made  to  avoid  fees. 

(d)  Advance  payments.  Whenever  a 
requester  is  delinquent  in  paying  the  fee 
for  a  previous  request  (i.e.,  within  30 
days  of  the  date  of  the  billing),  GSA  will 
require  the  requester  to  pay  the  full 
amount  owed  plus  any  applicable 
interest  penalties  and  administrative 
costs  as  provided  in  paragraph  (a)  of  this 
section  or  to  demonstrate  that  he  or  she 
has,  in  fact,  paid  the  fee.  In  such  cases. 
GSA  will  also  require  advance  payment 
of  the  full  amount  of  the  estimated  fee 
before  the  agency  begins  to  process  a 
new  request  or  a  pending  request  from 
that  requester.  When  advance  payment 
is  required  under  this  section,  the 
administrative  time  limits  in  subsection 
(a)(6)  of  the  FOIA  (i.e..  10  working  days 
from  receipt  of  appeals  from  initial 
denial  plus  permissible  time  extensions) 
wrill  begin  only  alter  GSA  has  received 
the  fee  payments  described  in  §  105- 
60.305-8. 


$105-60.305-13    Waiver  of  fee. 

(a)  Any  request  for  waiver  or 
reduction  of  a  fee  should  be  included  in 
the  initial  letter  requesting  access  to 
GSA  records  under  §  105-60.402-1.  The 
waiver  request  should  explain  how 
I      disclosure  of  the  information  would 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Government  and  would 
not  be  primarily  in  the  commercial 
interest  of  the  requester.  In  responding 
to  a  request.  GSA  will  consider  the 
following  factors: 

(1)  Whether  the  subject  of  the 
requested  records  concerns  "the 
operations  or  activities  of  the 
Glovemment."  The  subject  matter  of  the 
requested  records  must  specifically 
concern  identifiable  operations  or 
activities  of  the  Federal  Government 
The  cormection  between  the  records  and 
the  operations  or  activities  must  be 
direct  and  clear,  not  remote  or 
attenuated. 

(2)  Whether  the  disclosure  is  "likely 
to  contribute"  to  an  understanding  of 
Government  operations  or  activities.  In 
this  connection,  GSA  will  consider 
whether  the  requested  information  is 
already  in  the  public  domain.  If  it  is, 
then  disclosure  of  the  information 
would  not  be  likely  to  contribute  to  an 
understanding  of  Government 
operations  or  activities,  as  nothing  new 
would  be  added  to  the  public  record. 

(3)  Whether  disclosure  of  the 
requested  information  will  contribute  to 
"public  understanding."  The  focus  here 
must  be  on  the  contribution  to  public 
understanding  rather  than  personal 
benefit  to  be  derived  by  the  requester. 
For  purposes  of  this  analysis,  the 
identity  and  qualifications  of  the 
requester  should  be  considered,  to 
determine  whether  the  requester  is  in  a 
position  to  contribute  to  public 
understanding  through  the  requested 
disclosure. 

(4)  Whether  the  requester  has  a 
commercial  interest  that  would  be 
furthered  by  the  requested  disclosure; 
and  if  so:  Whether  the  magnitude  of  the 
identified  commercial  interest  of  the 
requester  is  sufficiently  large,  in 
comparison  with  the  public  interest  in 
disclosure,  that  disclosure  is  "primarily 
in  the  conunercial  interest  of  the 
requester." 

(b)  GSA  will  ask  the  requester  to 
furnish  additional  information  if  the 
initial  request  is  insufficient  to  evaluate 
the  merits  of  the  request.  GSA  will  not 
start  processing  a  request  until  the  fee 
waiver  issue  has  been  resolved  unless 
the  requester  has  provided  written 
assurance  of  payment  in  full  if  the  fee 
waiver  is  denied  by  the  agency. 
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§106-60.401    General. 

(a)  Except  for  records  made  available 
in  accordance  with  Subparts  105-60.2 
and  105-60.3  of  this  part.  GSA  will 
make  records  available  to  a  requester 
prompUy  when  the  request  reasonably 
describes  the  records  unless  GSA 
invokes  an  exemption  in  accordance 
with  Subpart  105-60.5  of  this  part. 
Although  the  burden  of  reasonable 
description  of  the  records  rests  with  the 
requester,  whenever  practical  GSA  will 
assist  requesters  to  describe  records 
more  specifically. 

(b)  Whenever  a  request  does  not 
reasonably  describe  the  records 
requested,  GSA  may  contact  the 
requester  to  seek  a  more  specific 
description.  The  10-workday  time  limit 
set  forth  in  §  105-60.402-2  will  not  start 
until  the  official  identified  in  §  105- 
60.402-1  or  other  responding  official 
receives  a  request  reasonably  describing 
the  records. 

§105-60.402    Procedures  for  ntaUng 
records  available. 

This  subpart  sets  forth  initial 
procedures  for  making  records  available 
when  they  are  requested,  including 
administrative  procedures  to  be 
exhausted  prior  to  seeking  judicial 
review  by  an  appropriate  United  States 
District  Court. 

§  105-60.402-1    Submission  of  requests. 

For  records  located  in  the  GSA 
Central  Office,  the  requester  must 
submit  a  request  in  writing  to  the  GSA 
FOLA  Officer,  General  Services 
Administration  (CAIR),  Washington,  DC 
20405.  Requesters  may  FAX  requests  to 
(202)  501-2727.  For  records  located  m 
the  GSA  regional  offices,  the  requester 
must  submit  a  request  to  the  FOIA 
Officer  for  the  relevant  region,  at  the  ' 
address  listed  in  §  105-60.303(a). 
Requests  should  include  the  words 
"Freedom  of  Information  Act  Request" 
prominentiy  marked  on  both  the  face  of 
the  request  letter  and  the  envelope.  The 
10-workday  time  limit  for  agency 
decisions  set  forth  in  §  105-60.402-2 
begins  with  receipt  of  a  request  in  the 
office  of  the  official  identified  in  this 
section,  unless  the  provisions  under 
§§  105-60.305-8  and  105-60.305-12(d} 
apply.  Failure  to  include  the  words 
"Freedom  of  Information  Act  Request" 
or  to  submit  a  request  to  the  official 
identified  in  this  section  will  result  in 
processing  delays.  A  requester  with 
questions  concerning  a  FOIA  request 
should  contact  the  GSA  FOIA  Office, 
General  Services  Administration  (CAIR), 
18th  and  F  Streets.  NW.,  Washington, 
DC  20405,  (202)  501-2691. 


GSA  will  respond  to  an  initial  FOIA 
request  which  reasonably  describes 
requested  records,  including  a  fee 
waiver  request,  within  10  workdays 
(that  is,  excluding  Saturdays,  Sundays, 
and  legal  holidays)  after  receipt  of  a 
request  by  the  office  of  the  appropriate 
official  specified  in  §  105-60.402-1. 
This  letter  will  provide  the  agency's 
decision  with  respect  to  disclosure  or 
nondisclosure  of  the  requested  records, 
or.  if  appropriate,  a  decision  on  a 
request  for  a  fee  waiver.  If  the  records 
to  be  disclosed  are  not  provided  with 
the  initial  letter,  the  records  will  be  sent 
as  soon  as  possible  thereafter.  In 
unusual  circumstances,  as  described  in 
§  105-60.404,  GSA  will  inform  the 
requester  of  the  agency's  need  to  take  an 
extension  of  time,  not  to  exceed  an 
additional  10  workdays. 

§105-60.403    Appetf  within  QSA. 

(a)  A  requester  who  receives  a  denial 
of  a  request,  in  whole  or  in  part,  or  a 
denial  of  a  fee  waiver  request,  may 
appeal  that  decision  within  GSA.  A 
requester  may  also  appeal  the  adequacy 
of  the  search  if  GSA  determines  that  it 
has  searched  for  but  has  no  requested 
records.  The  requester  must  send  the 
appeal  to  the  GSA  FOIA  Officer.  General 
Services  Administration  (CAIR), 
Washington.  DC  20405,  regardless  of 
whether  the  denial  being  appealed  was 
made  in  the  Central  Office  or  in  a 
regional  office. 

Tb)  The  GSA  FOIA  Officer  must 
receive  an  appeal  no  later  than  120 
calendar  days  after  receipt  by  the 
requester  of  the  initial  denial  of  access 
or  fee  waiver. 

(c)  An  appeal  must  be  in  writing  and 
include  a  brief  statement  of  the  reasons 
he  or  she  thinks  GSA  should  release  the 
records  and  enclose  copies  of  the  initial 
request  and  denial.  The  appeal  letter 
must  include  the  words  "Freedom  of 
Information  Act  Appeal"  on  both  the 
face  of  the  appeal  letter  and  on  the 
envelope.  Failure  to  follow  these 
procedures  will  delay  processing  of  the 
appeal.  GSA  has  20  workdays  after 
receipt  of  an  proper  appeal  to  issue  a 
determination  with  respect  to  the 
appeal.  The  20- workday  time  limit  shall 
not  begin  until  the  GSA  FOIA  Officer 
receives  the  appeal.  As  noted  in  §  105- 
60.404,  the  GSA  FOIA  Officer  may 
extend  this  time  limit  in  unusual 
circumstances. 

(d)  A  requester  who  receives  a  denial 
of  an  appeal,  or  who  has  not  received 
a  response  to  an  appeal  or  initial  request 
within  the  statutory  time  frame  may 
seek  judicial  review  in  the  United  States 
District  Court  in  the  district  in  which 
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the  requester  resides  or  has  a  principal 
place  of  business,  or  where  the  records 
are  situated,  or  in  the  United  States 
District  Court  for  the  District  of 
Columbia. 

S  106-60.404    Extanakm  of  time  limtts. 

(a)  In  unusual  circumstances,  the  GSA 
FOIA  Officer  or  the  regional  FOLA 
Officer  may  extend  the  time  limits 
prescribed  in  §§  105-60.402  and  1  OS- 
GO.  403.  For  purposes  of  this  section,  the 
term  "unusual  circumstances"  means: 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that  are 
se{>arate  from  the  office  processing  the 
request; 

(2)  The  need  to  search  for,  collect,  and 
appropriately  examine  a  voliuninous 
amount  of  separate  and  distinct  records 
which  are  described  in  a  single  request: 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  GSA  having  substantial 
subject-matter  interest  therein;  or 

(4)  The  need  to  consult  with  the 
submitter  of  the  requested  information. 

(b)  If  necessary,  GSA  may  take  more 
than  one  extension  of  time.  However, 
the  total  extension  of  time  to  respond  to 
any  single  request  shall  not  exceed  10 
workdays.  The  extension  may  be 
divided  between  the  initial  and  appeal 
stages  or  within  a  single  stage.  GSA  will 
provide  written  notice  to  the  requester 
of  any  extension  of  time  limits. 

f  106-40.405    Processing  requests  for 
confidential  commercial  information. 

(a)  General.  The  following  additional 
procedures  apply  when  processing 
requests  for  confidential  commercial 
information. 

(b)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
apply: 

(1)  Confidential  commercial 
information  means  records  provided  to 
the  Government  by  a  submitter  that 
contain  material  arguably  exempt  from 
release  under  5  U.S.C.  552(b)(4). 
because  disclosiue  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm. 

(2)  Submitter  means  a  person  or  entity 
which  provides  to  the  Government 
information  which  may  constitute 
confidential  commercial  information. 
The  term  submitter  includes,  but  is  not 
limited  to,  individuals,  partnerships, 
corporations.  State  governments,  and 
foreign  governments. 

(c)  Designating  confidential 
commercial  information.  After  January 
1. 1988,  submitters  must  designate 


confidential  commercial  information  as 
such  when  it  is  submitted  to  GSA  or  at 
a  reasonable  time  thereafter.  For 
information  submitted  in  connection 
with  negotiated  procurements,  the 
requirements  of  48  CFR  15.407(c)(8)  and 
52.215-12  also  apply. 

(d)  Procedural  requirements — 
consultation  with  the  submitter. 

(1)  If  GSA  receives  a  FOIA  request  for 
potentially  confidential  commercial 
information,  it  will  notify  the  submitter 
immediately  by  telephone  and  invite  an 
opinion  whether  disclosure  will  or  will 
not  cause  substantial  competitive  harm. 

(2)  GSA  will  follow  up  the  telephonic 
notice  promptly  in  writing  before 
releasing  any  records  unless  paragraph 
(f)  of  this  section  applies. 

(3)  If  the  submitter  indicates  an 
objection  to  disclosure  GSA  will  give 
the  submitter  7  workdays  from  receipt 
of  the  letter  to  provide  GSA  with  a 
detailed  written  explanation  of  how 
disclosure  of  any  specified  portion  of 
the  records  would  be  competitively 
harmful. 

(4)  If  the  submitter  verbally  states  that 
there  is  no  objection  to  disclosure,  GSA 
will  confirm  this  fact  in  writing  before 
disclosing  any  records. 

(5)  At  the  same  time  GSA  notifies  the 
submitter,  it  will  also  advise  the 
requester  that  there  will  be  a  delay  in 
responding  to  the  request  due  to  the 
need  to  consult  with  the  submitter. 

(6)  GSA  will  review  the  reasons  for 
nondisclosure  before  independently 
deciding  whether  the  information  must 
be  released  or  should  be  withheld.  If 
GSA  decides  to  release  the  requested 
information,  it  will  provide  the 
submitter  with  a  written  statement 
explaining  why  his  or  her  objections  are 
not  sustained.  The  letter  to  the 
submitter  will  contain  a  copy  of  the 
material  to  be  disclosed  or  will  offer  the 
submitter  an  opportunity  to  review  the 
material  in  one  of  GSA's  offices.  If  GSA 
decides  not  to  release  the  material,  it 
will  notify  the  submitter  orally  or  in 
writing. 

(7)  If  GSA  determines  to  disclose 
information  over  a  submitter's 
objections,  it  will  inform  the  submitter 
that  GSA  will  delay  disclosure  for  5 
workdays  from  the  estimated  date  the 
submitter  receives  GSA's  decision 
before  it  releases  the  information.  The 
decision  letter  to  the  requester  shall 
state  that  GSA  will  delay  disclosure  of 
material  it  has  determined  to  disclose  to 
allow  for  the  notification  of  the 
submitter. 

(e)  When  notice  is  required. 

(1)  For  confidential  conunercial 
information  submitted  prior  to  January 
1, 1988.  GSA  Moll  notify  a  submitter 


whenever  it  receives  a  FOIA  request  for 
such  information: 

(i)  If  the  records  are  less  than  10  years 
old  and  the  information  has  been 
designated  by  the  submitter  as 
confidential  commercial  information;  or 

(ii)  If  GSA  has  reason  to  believe  that 
disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(2)  For  confidential  commercial 
information  submitted  on  or  after 
January  1,  1988,  GSA  will  notify  a 
submitter  whenever  it  determines  that 
the  agency  may  be  required  to  disclose 
records: 

(i)  That  the  submitter  has  previously 
designated  as  privileged  or  confidential; 
or 

(ii)  That  GSA  believes  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm  if 
disclosed. 

(3)  GSA  will  provide  notice  to  a 
submitter  for  a  period  of  up  to  10  years 
after  the  date  of  submission. 

(0  When  notice  is  not  required.  The 
notice  requirements  of  this  section  will 
not  apply  if: 

(1)  GSA  determines  that  the 
information  should  not  be  disclosed; 

(2)  The  information  has  been 
published  or  has  been  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  information  is 
reouired  by  law  other  than  the  FOIA; 

(4)  Disclosure  is  required  by  an 
agency  rule  that — 

(i)  Was  adopted  pursuant  to  notice 
and  public  comment; 

(ii)  Specifies  narrow  classes  of  records 
submitted  to  the  agency  that  are  to  be 
released  under  FOIA;  and 

(iii)  Provides  in  exceptional 
circumstances  for  notice  when  the 
submitter  provides  written  justification, 
at  the  time  the  information  is  submitted 
or  a  reasonable  time  thereafter,  that 
disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm; 

(5)  The  information  is  not  designated 
by  the  submitter  as  exempt  from 
disclosure  under  paragraph  (c)  of  this 
section,  unless  GSA  has  substantial 
reason  to  believe  that  disclosure  of  the 
information  would  be  competitively 
harmful;  or 

(6)  The  designation  made  by  the 
submitter  in  accordance  with  paragraph 
(c)  of  this  section  appears  obviously 
frivolous;  except  that,  in  such  cases,  the 
agency  must  provide  the  submitter  with 
written  notice  of  any  final 
administrative  decision  5  workdays 
prior  to  disclosing  the  information. 

(g)  Lawsuits.  If  a  FOIA  requester  sues 
the  agency  to  compel  disclosure  of 
confidential  commercial  information. 


GSA  will  notify  the  submitter  as  soon  as 
possible.  If  the  submitter  sues  GSA  to 
enjoin  disclosure  of  the  records,  GSA 
will  notify  the  requester. 

Subpart  105-60.5— Exemptions 

1106-60.501    Categories  of  records 
exempt  from  disclosure  under  the  FOIA. 

(a)  5  U.S.C.  552(b)  provides  that  the 
requirements  of  the  FOIA  do  not  apply 
to  matters  that  are: 

(1)  Specifically  authorized  under  the 
criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and 
are  in  fact  properly  classified  piusuant 
to  such  Executive  order; 

(2)  Related  solely  to  the  internal 
personnel  rules  and  {Hactices  of  an 
agency; 

(3)  Specifically  exempted  bom 
disclosure  by  statute  (other  than  section 
552b  of  this  title),  provided  that  such 
statute: 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue;  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(4)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 

(5)  Interagency  or  intra-agency 
memorandums  or  letters  which  would 
not  be  available  by  law  to  a  party  other 
than  an  agency  in  litigation  with  the 
agency; 

(6)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

(ill)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and. 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source; 


(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual; 

(8)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of.  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions;  or 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(b)  GSA  will  provide  any  reasonably 
segregable  portion  of  a  record  to  a 
requester  after  deletion  of  the  portions 
that  are  exempt  under  this  section.  If 
GSA  must  delete  information  from  a 
record  before  disclosing  it,  this 
information,  and  the  reasons  for 
withholding  it,  will  be  clearly  described 
in  the  cover  letter  to  the  requester  or  in 
an  attachment. 

(c)  GSA  will  invoke  no  exemption 
under  this  section  to  deny  access  to 
records  that  would  be  available 
pursuant  to  a  request  made  under  the 
Privacy  Act  of  1974  (5  U.S.C  522a)  and 
implementing  regulations.  41  CFR  Part 
105-64,  or  if  disclosure  would  cause  no 
demonstrable  harm  to  any  governmental 
or  private  interest 

(a)  Whenever  a  request  is  made  which 
involves  access  to  records  described  in 
§  105-60.501(a)(7Ki)  and  the 
investigation  or  proceeding  involves  a 
possible  violation  of  criminal  law.  and 
there  is  reason  to  believe  that  the  subject 
of  the  investigation  or  proceeding  is  not 
aware  of  it,  and  disclosure  of  the 
existence  of  the  records  could 
reasonably  be  expected  to  interfere  with 
enforcement  proceedings,  the  agency 
may,  during  only  such  time  as  that 
circumstance  continues,  treat  the 
records  as  not  subject  to  the 
requirements  of  this  section. 

(e)  Whenever  informant  records 
maintained  by  a  criminal  law 
enforcement  agency  imder  an 
informant's  name  or  personal  identifier 
are  requested  by  a  third  party  according 
to  the  informant's  name  or  personal 
identifier,  the  agency  may  treat  the 
records  as  not  subject  to  the 
requirements  of  this  section  unless  the 
informant's  status  as  an  informant  has 
been  officially  confirmed. 

(f)  Whenever  a  request  is  made  which 
involves  access  to  reccHds  maintained 
by  the  Federal  Bureau  of  Investigation 
pertaining  to  foreign  intelligence  or 
counterintelligence,  or  international 


terrorism,  and  the  existence  of  the 
records  is  classified  information  as 
provided  in  paragraph  (a)(1)  of  this 
section,  the  Biueau  may,  as  long  as  the 
existence  of  the  records  remains 
classified  information,  treat  the  records 
as  not  subject  to  the  requirements  of  this 
section. 

Subpart  105-60.6— Production  or 
Disdosura  by  Prosant  or  l=ormar 
Ganarai  Sarvicas  Administration 
Employaaa  in  Rasponaa  to  Subpoartaa 
or  Similar  Damands  in  Judicial  or 
Administrativa  Procaadings 


f106-6a601    Purpose  an4 1 
subpart 

(a)  By  virtue  of  the  authority  vested  in 
the  Administrator  of  General  Services 
by  5  U.S.C.  301  and  40  U.S.C.  486(c) 
this  subpart  establishes  instructions  and 
procedures  to  be  followed  by  current 
and  former  employees  of  the  General 
Services  Administration  in  response  to 
subpoenas  or  similar  demands  issued  in 
judicial  or  administrative  proceedings 
for  production  or  disclosure  of  material 
or  information  obtained  as  part  of  the 
performance  of  a  person's  official  duties 
or  because  of  the  person's  official  statiis. 
Nothing  in  these  instructions  applies  to 
responses  to  subpoenas  or  demands 
issued  by  the  Congress  or  in  Federal 
grand  jury  proceedings. 

(b)  This  subpart  provides  instructions 
regarding  the  internal  operations  of  GSA 
and  the  conduct  of  its  employees,  and 

is  not  intended  and  does  not,  and  may 
not,  be  relied  upon  to  create  any  right 
or  benefit,  substantive  or  procedural, 
enforceable  at  law  by  a  puty  against 
GSA. 

1106-60.602    DeWimiawa. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

(a)  h4aterial  means  any  document, 
record,  file  or  data,  refardless  of  the 
physical  form  or  the  media  by  or 
through  which  it  is  maintained  or 
recorded,  which  was  generated  or 
acquired  by  a  current  or  former  GSA 
employee  by  reason  of  the  performance 
of  that  {>erson's  official  duties  or 
because  of  the  {>erson's  official  status,  or 
any  other  tangible  item,  e.g.,  personal 
property  possessed  or  controlled  by 
GSA. 

(b)  Information  means  any  knowledge 
or  fects  contained  in  material,  and  any 
knowledge  or  fects  acquired  by  current 
or  former  GSA  employee  as  part  of  the 
performance  of  that  person's  official 
duties  or  because  of  that  person's 
official  status. 

(c)  Demand  means  any  subpoena, 
order,  or  similar  demand  for  the 
production  or  disclosure  of  material. 
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information  or  testimony  regarding  such 
material  or  information,  issued  by  a 
court  or  other  authority  in  a  judicial  or 
administrative  proceeding,  excluding 
Congressional  subpoenas  or  demands  in 
Federal  grand  jury  proceedings,  and 
served  upon  a  present  or  former  GSA 
employee. 

(d)  Appropriate  Authority  means  the 
following  officials  Who  are  delegated 
authority  to  approve  or  deny  responses 
to  demands  for  material,  information  or 
testimony: 

(1)  The  Counsel  to  the  hispector 
General  for  material  and  information 
which  is  the  responsibility  of  the  GSA 
Office  of  Inspector  General  or  testimony 
of  current  or  former  employees  of  the 
Office  of  the  Inspector  General; 

(2)  The  Counsel  to  the  GSA  Board  of 
Contract  Appeals  for  material  and 
information  which  is  the  responsibility 
of  the  Board  of  Contract  Appeals  or 
testimony  of  current  or  former  Board  of 
Contract  Appeals  employees; 

(3)  The  GSA  General  Counsel, 
Associate  General  Counsel(s)  or 
Regional  Counsel  for  all  material, 
information,  or  testimony  not  covered 
by  paragraphs  (d)(1)  and  (2)  of  this 
section. 

§105-60.603    Accaptancaofsarvtceofs 
subpoena  duces  tscum  or  other  legal 
demand  on  behalf  of  the  General  Services 
AdnHnMration. 

(a)  The  Administrator  of  General 
Services  and  the  following  officials  are 
the  only  GSA  persormel  authorized  to 
accept  service  of  a  subpoena  or  other 
legal  demand  on  behalf  of  GSA:  the  GSA 
General  Counsel  and  Associate  General 
Counsel(s)  and,  with  respect  to  material 
or  information  which  is  the 
responsibiUty  of  a  regional  office,  the 
Regional  Administrator  and  Regional 
Counsel.  The  Inspector  General  and 
Counsel  to  the  Inspector  General,  as 
well  as  the  Chairman  and  Vice 
Chairman  of  the  Board  of  Contract 
Appeals,  are  authorized  to  accept 
service  for  material  or  information 
which  are  the  responsibility  of  their 
respective  organizations. 

(d)  a  present  or  former  GSA  employee 
not  authorized  to  accept  service  of  a 
subpoena  or  other  demand  for  material, 
information  or  testimony  obtained  in  an 
official  capacity  shall  respectfully 
inform  the  process  server  that  he  or  she 
is  not  authorized  to  accept  service  on 
behalf  of  GSA  and  refer  the  process 
server  to  an  appropriate  official  listed  in 
paragraph  (a)  of  this  section. 

(c)  A  Regional  Administrator  or 
Regional  Counsel  shall  notify  the 
General  Counsel  of  a  demand  which 
may  raise  policy  concerns  or  afbct 
multiple  regions. 


§  105-60.604    Production  or  disclosure 
prohit>tted  unless  approved  by  the 
Appropriate  Authortty. 

No  current  or  former  GSA  employee 
shall,  in  response  to  a  demand,  produce 
any  material  or  disclose,  through 
testimony  or  other  means,  any 
information  covered  by  this  subpart, 
without  prior  approval  of  the 
Appropriate  Authority. 

§  105-60.606    Procedure  in  Vtw  event  of  a 
demand  for  production  or  disclosure. 

(a)  Whenever  service  of  a  demand  is 
attempted  in  person  or  via  mail  upon  a 
current  or  former  GSA  employee  for  the 
production  of  material  or  the  disclosure 
of  information  covered  by  this  subpart 
the  employee  or  former  employee  shall 
inunediately  notify  the  Appropriate 
Authority  through  his  or  her  supervisor 
or  his  or  her  former  service,  staff  office, 
or  regional  office.  The  supervisor  shall 
notify  the  Appropriate  Authority.  For 
current  or  former  employees  of  the 
Office  of  Inspector  General  located  in 
regional  offices,  Counsel  to  the 
Inspector  General  shall  be  notified 
through  the  immediate  supervisor  or 
former  employing  field  office. 

(b)  The  Appropriate  Authority  shall 
require  that  the  party  seeking  material 
or  testimony  provide  the  Appropriate 
Authority  with  an  affidavit,  declaration, 
statement,  and/or  a  plan  as  described  in 
paragraphs  (c)(1),  (2),  and  (3)  of  this 
section  if  not  included  with  or 
described  in  the  demand.  The 
Appropriate  Authority  may  waive  this 
requirement  for  a  demand  arising  out  of 
proceedings  to  which  GSA  or  the  United 
States  is  a  party.  Any  waiver  will  be 
coordinated  with  the  United  States 
Department  of  Justice  (DOJ)  in 
proceedings  in  which  GSA,  its  current 
or  former  employees,  or  the  United 
States  are  represented  by  DOJ. 

(c)(1)  Oral  testimony.  If  oral  testimony 
is  sought  by  a  demand,  the  Appropriate 
Authority  shall  reqiiire  the  party  seeking 
the  testimony  or  the  party's  attorney  to 
provide,  by  affidavit  or  other  statement, 
a  detailed  summary  of  the  testimony 
sought  and  its  relevance  to  the 
proceedings.  Any  authorization  for  the 
testimony  of  a  current  or  former  GSA 
employee  shall  be  limited  to  the  scope 
of  the  demand  as  summarized  in  such 
statement  or  affidavit. 

(2)  Production  of  material.  When 
information  other  than  oral  testimony  is 
sought  by  a  demand,  the  Appropriate 
Authority  shall  require  the  party  seeking 
production  or  the  f>arty's  attorney  to 
provide  a  detailed  summary,  by  affidavit 
or  other  statement,  of  the  information 
sought  and  its  relevance  to  the 
proceeding. 


(3)  The  Appropriate  Authority  may 
require  a  plan  or  other  information  from 
the  party  seeking  testimony  or 
production  of  material  of  sdl  demands 
reasonably  foreseeable,  including,  but 
not  limited  to,  names  of  all  current  and 
former  GSA  employees  from  whom 
testimony  or  production  is  or  will  likely 
be  sought,  areas  of  inquiry,  for  current 
employees  the  length  of  time  away  from 
duty  anticipated,  and  identification  of 
documents  to  be  used  in  each 
deposition  or  other  testimony,  where 
appropriate. 

(d)  The  Appropriate  Authority  will 
notify  the  current  or  former  employee, 
the  appropriate  supervisor,  and  such 
other  persons  as  circumstances  may 
warrant,  whether  disclosure  or 
production  is  authorized,  and  of  any 
conditions  or  limitations  to  disclosure 
or  production. 

(e)  Factors  to  be  considered  by  the 
Appropriate  Authority  in  responding  to 
demands; 

(1)  Whether  disclosure  or  production 
is  appropriate  under  rules  of  procedure 
governing  the  proceeding  out  of  which 
the  demand  arose; 

(2)  The  relevance  of  the  testimony  or 
documents  to  the  proceedings; 

(3)  The  impact  of  the  relevant 
substantive  law  concerning  applicable 
privileges  recognized  by  statute, 
common  law,  judicial  interpretation  or 
similar  authority; 

(4)  The  information  provided  by  the 
issuer  of  the  demand  in  response  to 
requests  by  the  Appropriate  Authority 
pursuant  to  paragraphs  (b)  and  (c)  of 
this  section; 

(5)  The  steps  taken  by  the  issuer  of  the 
demand  to  minimize  the  burden  of 
disclosure  or  production  on  GSA, 
including  but  not  limited  to  willingness 
to  accept  authenticated  copies  of 
material  in  lieu  of  personal  appearance 
by  GSA  employees; 

(6)  The  impact  on  pending  or 
potential  litigation  involving  GSA  or  the 
United  States  as  a  party; 

(7)  In  consultation  with  the  head  of 
the  GSA  organizational  component 
affected,  the  burden  the  GSA  which 
disclosure  or  production  would  entail; 
and 

(8)  Any  additional  factors  unique  to  a 
particular  demand  or  proceeding. 

(f)  The  Appropriate  Authority  shall 
not  approve  a  disclosure  or  production 
which  would: 

(1)  Violate  a  statute  or  a  specific 
regulation; 

(2)  Reveal  classified  information, 
unless  appropriately  declassffied  by  the 
originating  agency; 

(3)  Reveal  a  confidential  source  or 
informant,  unless  the  investigative 
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agency  and  the  source  or  informant 
consent; 

(4)  Reveal  records  or  information 
compiled  for  law  enforcement  purposes 
which  would  interfere  with  enforcement 
proceedings  or  disclose  investigative 
techniques  and  procedures  the 
effectiveness  of  which  would  be 
impaired; 

(5)  Reveal  trade  secrets  or  commercial 
or  financial  information  which  is 
privileged  or  confident^  without  prior 
consultation  with  the  person  from 
whom  it  was  obtained;  or 

(6)  Be  contrary  to  a  recognized 
privilege. 

(g)  The  Appropriate  Authority's 
determination,  including  any  reasons 
for  denial  or  limitations  on  disclosure  or 
production,  shall  be  made  as 
expeditiously  as  possible  and  shall  be 
communicated  in  writing  to  the  issuer 
of  the  demand  and  appropriate  current 
or  former  GSA  employee(s).  In 
proceedings  in  which  GSA,  its  current 
or  former  employees,  or  the  United 
States  are  represented  by  DOJ  the 
determination  shall  be  coordinated  with 
DOJ  which  may  respond  to  the  issuer  of 
the  subpoenas  or  demand  in  lieu  of  the 
Appropriate  Authority. 

1106-60.606    Prooedurs  wtiers  response 
to  demand  Is  raqulrsd  prior  to  recehrtng 
Instnictlona. 

(a)  If  a  response  to  a  demand  is 
required  before  the  Appropriate 
Authority's  decision  is  issued,  a  GSA 
attorney  designated  by  the  Appropriate 
Authority  for  the  purpose  shall  appear 
with  the  employee  or  former  employee 
upon  whom  the  demand  has  been  made, 
and  shall  furnish  the  judicial  or  other 
authority  with  a  copy  of  the  instructions 
contained  in  this  Subpart.  The  attorney 
shall  inform  the  court  or  other  authority 
that  the  demand  has  been  or  is  being 
referred  for  the  prompt  consideration  by 
the  Appropriate  Authority.  The  attorney 
shall  respectfully  request  the  judicial  or 
administrative  authority  to  stay  the 
demand  pending  receipt  of  the 
reouested  instructions. 

(o)  The  designat»d  GSA  attorney  shall 
coordinate  GSA's  response  with  DOJ's 
Civil  Division  or  the  relevant  Office  of 
the  United  States  Attorney  and  may 
request  that  eDOJ  or  Assistant  United 
States  Attorney  appear  with  the 
employee  in  addition  to  or  in  heu  of  a 
designated  GSA  attorney. 

(c)  If  an  inunediate  demand  for 
production  or  disclosure  is  made  in 
circumstances  which  preclude  the 
appearance  of  a  GSA  or  DOJ  attorney  on 
the  behalf  of  the  employee  or  the  former 
employee,  the  employee  or  former 
employee  shall  respectfully  make  a 
request  to  the  demanding  authority  for 


sufficient  time  to  obtain  advice  of 
coimsel. 

f  106-60.607    Procedure  In  the  event  of  an 
adverse  ruling. 

If  the  court  or  other  authority  declines 
to  stay  the  effect  of  the  demand  in 
response  to  a  request  made  in 
accordance  with  105-60.606  pending 
receipt  of  instructions,  or  if  the  court  or 
other  authority  rules  that  the  demand 
must  be  complied  with  irresp)ective  of 
instructions  by  the  Appropriate 
Authority  not  to  produce  the  material  or 
disclose  the  information  sought,  the 
employee  or  former  employee  upon 
whom  the  demand  has  been  made  shall 
respectfully  decline  to  comply,  citing 
these  instructions  and  the  decision  of 
the  United  States  Supreme  Court  in 
United  States  ex  rel.  Touhy  v.  Ragen, 
340  U.S.  462  (1951). 

{ 106-60.606    Fees,  expenses,  and  costs. 

(a)  In  consultation  with  the 
Appropriate  Authority,  a  current 
employee  who  appears  as  a  witness 
pursuant  to  a  demand  shall  ensiue  that 
he  or  she  receives  all  fees  and  expenses, 
including  travel  expenses,  to  which 
witneisses  are  entitled  pursuant  to  rules 
apphcable  to  the  judicial  or 
administrative  proceedings  out  of  which 
the  demand  arose. 

(b)  Witness  fees  and  reimbursement  - 
for  expenses  received  by  a  GSA 
employee  shall  be  disposed  of  in 
accordance  with  rules  appUcable  to 
Federal  employees  in  effect  at  the  time. 

(c)  Reimbursement  to  the  GSA  for 
costs  associated  with  producing 
material  pursuant  to  a  demand  shall  be 
determined  in  accordance  with  rules 
appUcable  to  the  proceedings  out  of 
which  the  demand  arose. 

Dated:  March  17, 1997. 
Martha  N.  loimsoa. 

Associate  Administrator  for  Management 

Services  and  Human  Resources. 

(PR  Doc.  97-7076  Filed  J-24-97;  8:45  am) 
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FEDERAL  COMMUNICATK>NS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  97-39;  RM-8905] 

Radio  Broadcasting  Servicaa;  Driggs, 
ID 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Correction  to  proposed  rule. 

SUMMARY:  This  document  contains  a 
correction  to  the  proposed  rule  (MM 
Docket  No.  97-39;  RM-8905)  which  was 


published  in  the  Federal  Register  on 
Friday,  February  7, 1997  (62  FR  5789]. 
The  proposed  rule  relates  to  a  rule 
making  proposal  to  allot  FM  Channel 
271A  to  Driggs,  Idaho. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPt.EMENTARY  INFORMATION: 

Background 

The  synopsis  of  the  Notice  of 
Proposed  Rude  Making,  MM  Docket  No. 
97-39,  adopted  January  24, 1997,  and 
released  January  31, 1997,  that  is  the 
subject  of  this  correction  is  under  47 
CFR  Part  73,  Radio  Broadcasting. 

Need  for  Correction 

As  pubhshed,  the  synopsis  of  the 
Notice  of  Proposed  Rule  Making 
contains  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
February  7, 1997  of  the  proposed  rule 
(MM  Docket  No.  97-39;  RM-8905), 
which  is  the  subject  of  FR  Doc.  97-3120, 
is  corrected  as  follows: 

On  page  5789,  in  the  second  colunm 
under  ADDRESSES  the  second  sentence 
begLoning  on  line  3  should  read  as 
foUows: 

"In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioner,  as  follows:  Vixon  Valley 
Broadcasting,  Attn:  Victor  A.  Michael. 
Jr.,  President,  c/o  Magic  City  Media. 
1912  Capitol  Avenue,  Suite  300, 
Cheyenne.  WY  82001." 

Federal  Communications  Commission. 
John  A.  KereiM. 

Chief,  Allocations  Brartch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc  97-7259  Filed  3-24-47;  8:45  am] 
aajuNacoM  snt-si^ 


47  CFR  Part  73 

[MM  Docket  No.  97-91,  RM-88S4] 

Radio  Broadcasting  Services; 
Lewrisvifie,  Gainesville,  Rotitnson, 
Corsicana,  Jacksboro  and  Mineral 
Wells,  TX 

AGENCY:  Federal  Communications 
Commission.  - 
ACTION:  Proposed  fule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Heftel 
Broadcasting  Corporation,  permittee  of 
Station  KECS(FM),  Channel  300C2, 
Gainesville,  Texas,  and  licensee  of 
Station  Kia(FM),  Channel  300C1. 
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Corsicana,  Texas,  requesting  the 
substitution  of  Channel  300C1  for 
Channel  30OC2  at  Gainesville;  the 
realiotnient  of  Channel  300C1  from 
Gainesville  to  Lewisville;  the 
substitution  of  Channel  300A  for 
Channel  300C1  at  Corsicana  and  the 
reallotment  of  Channel  300A  from 
Corsicana  to  Robinson,  Texas,  and  the 
modification  of  K£CS(FM)  and 
KIQfFM)'s  authorizations  accordingly. 
To  accommodate  the  above  noted 
allotments,  Heftel  also  requests  the 
substitution  of  Channel  237A  for 
Channel  299A  at  Jacksboro,  Texas:  the 
substitution  of  Channel  240C3  for 
Channel  240C1  at  Mineral  Wells,  Texas, 
and  the  modification  of  Station 
igKB(FM)  and  KYXS(FM)'s 
authorizations  to  specify  the  change  in 
channels  at  Jacksboro  and  Mineral 
Wells,  respectively.  See  Supplementary 
Information,  infra. 

DATES:  Comments  must  be  filed  on  or 
before  May  5, 1997,  and  reply  comments 
on  or  before  May  20, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  hi 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lee  W.  Shubot,  Richard  M. 
Riehl.  Haley.  Bader  &  Potts,  4350  North 
Fairfax  Drive,  Suite  900,  Arlington, 
Virginia  22203-1633  (Counsel  for 
petitioner). 

FOR  FURTHER  MFORMATKM  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

aUPPLBeiTARY  MFORMATKM:  This  is  a 
synopsis  of  the  Commission'*  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-91.  adopted  March  5, 1997,  and 
released  March  14, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purdiased  from  the  Commission's 
copy  omtractor,  ITS.  Inc.  (202)  857- 
3800,  2100  M  Street,  NW,  Suite  140. 
Wadiiiigton.  DC  20037. 

All  cfaannels  can  be  allotted  to  the 
BOled  communities  in  compliance  with 
the  Cranmisdon's  minimnTn  distance 
•apaiatian  raquiraments.  Channel  3tX)Cl 
at  Lewisville  will  requiie  a  site 
rastrictian  of  34.8  kilmneteis  (21.7 
miles)  Dortheeit  Channel  300A  can  be 
allotted  to  Robinson  with  a  site 
rastrictioD  of  2.3  kilometers  (1.4  miles) 
south.  C3iannel  237A  can  be  allotted  to 
Jacksboro  at  dty  reference  coordinates. 
Chamiel  24003  can  be  allotted  to 
MinsfsJ  Wells  at  the  site  specified  in 
Station  KYXS(FM)'s  present  site.  The 


coordinates  for  Channel  300C1  at 
Lewisville  are  33-17-33  and  97-13-46. 
The  coordinates  for  Channel  300A  at 
Robinson  are  31-26-58  and  97-07-27. 
The  coordinates  for  Channel  23  7 A  at 
Jacksboro  are  33-13-06  and  98-09-48. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 

See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
fihng  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

)olui  A.  KanoMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  97-7256  Filed  5-24-97;  8:45  am] 
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47  CFR  Part  73 

1MM  Docket  No.  9»-83:  RIII-8634 

Radio  Broadcasting  Sarvicas; 
Utltaflaid,  Wotfforth  and  Tahoica,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  document  denies  a 
petition  for  rule  making  by  21st  Century 
Radio  Ventures.  Inc.,  requesting  the 
reallotment  of  Channel  238C3  from 
Littlefield  to  Wolfforth,  Texas,  and  the 
modification  the  construction  permit  of 
Station  KAIQ  (FM)  to  specify  WolffcHlh 
as  Statical  KAIQ  (FM)'s  community  of 
Ucanse.  See  60  FR  32933.  June  26, 199S. 
Tlie  proposed  reallotment  was  denied 
because  retaining  the  allotment  at 
Littlefield  would  provide  a  sectHid  aural 
reception  service  to  3,113  persons, 
which  outweighs  a  first  \oal 
transmission  service  to  Wolfibith 
(populati<m  1,941).  With  this  action, 
this  proceeding  is  terminated. 
FOR  FURTMER  MFORMATKM  CONTACT:  Pam 
Blumrathal.  Mass  kfedia  Bureau.  (202) 
418-2180. 

aURRlBCNTARY  MFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-63. 
adopted  March  12. 1997,  and  released 
March  21. 1997.  Hie  fcUl  text  of  this 


Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  hic,  (202)  857-3800.  2100  M 
Street.  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
JoIbi  A.  KarousoK. 

Qiief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  97-7444  Filed  3-24-97;  8:45  am] 
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47  CFR  Part  73 

[MM  Dodcet  No.  97-S6;  RM-875e] 

Teieviaion  Broadcasting  Servicaa; 
Johnstown  «id  Jeannatta.  PA 

AQENCY:  Federal  Communications 

Commission. 

ACnON:  Proposed  rula 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Venture 
Technologies  Group,  Inc.,  proposing  the 
reallotment  of  UHF  'Television  Channel 
\9*  from  Johnstown  to  Jeannette, 
Pennsylvania,  as  the  community's  first 
local  television  broadcast  service. 
Petitioner  also  proposes  the 
modification  of  Station  WTWB-TV's 
license  to  specify  Jeannette  as  its  new 
community  of  Ucense.  Channel  19-t-  can 
be  allotted  to  Jeannette  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  43.8  kilcnneters  (27.2 
miles)  east  at  petitioner's  requested  site. 
The  coordinates  for  Channel  19+  at 
Jeannette  are  North  Latitude  40-10-51 
and  West  Longitude  79-07-46.  Since 
Jeannette  is  located  within  400 
kilometers  (250  miles)  of  the  U.S.- 
Canadian border,  concurrence  of  the 
Canadian  government  has  been 
requested. 

DATES:  Comm«its  must  be  filed  on  or 
beficm  May  12. 1997,  and  reply 
onnments  on  or  before  May  27, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  cranments  with  the 
POC.  interested  parties  i^ould  serve  the 
petitionn,  or  its  counsel  or  consultant, 
as  follows:  Irving  Gastfreund.  Esq., 
Kaye,  Scholar.  Fierman,  Hays  k 
Handler.  001 15th  Street,  NW.. 
Washington.  DC  20005  (Counsel  for 
Petitimer). 


FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Pixjposed  Rule  Making,  MM  Docket  No. 
97-96,  adopted  March  12, 1997,  and 
released  March  21,  1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC  - 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conunission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  2100  M  Sb«et,  NW,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Jolin  A.  Karouaos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  97-7440  Filed  3-24-97;  8:45  am] 
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DEPARTIMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AE06 

Proposal  To  List  the  Preble's  Meadow 
Jumping  Mouse  as  an  Endangered 

dpOCivS 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  proposes  to  list  the  Preble's 
meadow  jumping  mouse  [Zapus 
hudsonius  preblei)  as  an  endangered 
species  pursuant  to  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended. 
The  Preble's  meadow  jumping  mouse,  a 


small  rodent  in  the  family  Zapodidae,  is 
known  to  occur  in  only  four  counties  in 
Colorado  and  two  counties  in  Wyoming. 
Historical  siuveys  document  its  former 
presence  in  five  additional  counties  in 
Colorado  and  three  additional  counties 
in  Wyoming.  The  Preble's  meadow 
jumping  mouse  lives  primarily  in 
heavily  vegetated  riparian  habitats. 
Habitat  loss  and  degradation  caused  by 
agricultvual,  residential,  commercial, 
and  industrial  development  imperil  its 
continued  existence.  This  proposal,  if 
made  final,  would  extend  protection  of 
the  Act  to  the  Preble's  meadow  jumping 
mouse. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  May  27, 
1997.  Public  hearing  requests  must  be 
received  by  May  9, 1997. 
ADDRESSES:  Comments  or  materials 
concerning  this  proposed  rule  may  be 
sent  to  the  Colorado  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
25486,  Denver  Federal  Center,  Denver, 
Colorado  30225.  The  complete  file  for 
this  rule  is  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  U.S.  Fish 
and  Wildlife  Service's  Colorado  Field 
Office,  755  Parfet  Street,  Suite  361, 
Lakewood,  Colorado. 
FOR  FURTHER  MFORMATKM  CONTACT: 
LeRoy  W.  Carlson,  Field  Supervisor, 
Colorado  Field  Office  (see  ADDRESSES 
section),  (telephone  303/275-2370). 

SUPP1.EMENTARY  INFORMATION: 

Background 

The  Preble's  meadow  jumping  mouse 
[Zapus  hudsonius  preblei)  is  a  small 
rodent  in  the  family  Zapodidae  and  is 
one  of  11  subspecies  of  the  species  Z. 
hudsonius,  the  meadow  jumping  mouse 
(Krutzsch  1954.  Whitaker  1972).  The 
family  consists  of  small  to  mediiun- 
sized  mice  with  long  tails  and  long  feet 
adapted  for  jumping.  ICrutzsch  (1954) 
reviewed  taxonomy  and  distribution  of 
the  genus  Zapus  in  North  America  and 
recognized  three  living  species,  Z. 
hudsonius,  Z.  trinotatus,  and  Z. 
princeps.  Fitzgerald  et  al.  (1994) 
described  Z.  hudsonius  as  greyish  to 
yellowish-brown  in  color  with  an 
indistinct  mid-dorsal  band  of  darker 
hair  and  paler  sides,  large  hindlegs  and 
hindfeet,  and  a  sparsely  haired  tail  that 
accounts  for  more  than  60  percent  of  the 
total  length. 

The  Preble's  meadow  jumping  mouse 
(Preble's)  was  first  discovered  and 
described  bom  Loveland,  Larimer 
County.  Colorado,  by  A.E.  Preble  in 
1895  (Preble  1899,  cited  by  Krutzsch 
1954).  All  records  are  from  southeastern 
Wyoming  and  eastern  Colorado.  The 
coloration  of  Preble's  was  described  by 


Krutzsch  (1954)  as  "color  dull,  back 
from  near  Clay  Color  to  near  Tawny- 
Olive  with  a  mixture  of  black  hair 
forming  poorly  defined  dorsal  band; 
sides  lighter  than  back  from  near  Clay 
Color  to  near  Cinnamon-Buff;  lateral 
line  distinct  and  clear  Ochraceous-Buff; 
belly  white,  sometimes  faint  wash  of 
clear  Ochraceous-Buff;  tail  bicolored. 
brownish  to  light  brownish-black  above, 
grayish-white  to  yellowish-white 
below"  (capitalized  color  terms  refer  to 
a  scientific  standard,  while  lower  case 
terms  reflect  common  usage).  ICrutzsch 
(1954)  also  provided  a  technical 
description  of  the  skull  of  Preble's, 
which  can  prove  critical  to  its 
identification. 

A  source  of  confusion  is  the  similarity 
of  appearance  between  the  Preble's 
meadow  jumping  mouse  and  Z.  p. 
princeps,  a  subspecies  of  the  western 
jiunping  mouse  that  also  occurs  in 
portions  of  Colorado  and  Wyoming.  In 
general,  Z.  hudsonius  may  be 
distinguished  frt)m  Z.  princeps  by 
average  external  size  and  cranial  size 
(Krutzsch  1954,  Whitaker  1972). 
Preble's  may  be  distinguished  from  Z.  p. 
princeps  by  a  less  pronounced  mid- 
dorsal  band,  smaller  average  total 
length,  and  a  skull  that  is  small  and 
Ught  with  a  narrower  braincase  and 
smaller  molars  (Fitzgerald  et  al.  1994). 
Since  coloration  of  the  mid-dorsal  band 
and  total  length  are  not  definitive 
characteristics,  skull  measurements  are 
most  useful  for  positive  identification 
(Aaron  Ellingson,  Colorado  Natural 
Heritage  Program,  in  litt.  1995).  Ranges 
of  the  Preble's  meadow  jumping  mouse 
and  Z.  p.  princeps  are  not  thought  to 
overlap  in  Colorado  but  may  overlap  in 
Wyoming  (Armstrong  1972). 

Krutzsch  (1954)  commented  on  the 
presence  of  physical  habitat  barriers  and 
lack  of  known  intergradation  between 
the  Preble's  meadow  jumping  mouse, 
known  only  bova  eastern  Colorado  and 
southeastern  Wyoming,  and  other 
identified  subspecies  of  Z.  hudsonius 
ranging  to  the  east  and  north.  Among 
recognized  subspecies,  ICrutzsch  found 
that  Preble's  most  closely  resembled  Z. 
h.  campestris  from  northeastern 
Wyoming,  but  summarized  differences 
in  coloration  and  skull  characteristics. 
Krutzsch  concluded  that  considerable 
differences  existed  between  Preble's  and 
related  subspecies.  Hafner  et  al.  (1981) 
described  an  additional  subspecies  Z.  h. 
luteus  present  in  New  Mexico  and 
Arizona  and  differentiated  it  from 
Preble's.  This  subspecies  was  not 
addressed  by  Krutzsch  since  it  was 
previously  considered  Z.  p.  luteus,  a 
subspecies  of  the  western  jumping 
mouse. 
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Results  from  limited  genetic  analysis 
of  Z.  hudsonius  from  Minnesota  and 
Indiana,  presumed  Preble's  meadow 
jumping  mouse  from  the  Department  of 
Energy's  Rocky  Flats  Environmental 
Technology  Site  (Rocky  Flats)  in 
Jefferson  County,  Colorado,  and  Z. 
princeps  from  Colorado,  provided  clear 
evidence  that  the  Rocky  Flats  mice  were 
of  the  species  Z.  hudsonius.  However, 
the  analysis  did  not  provide  a  means  of 
separating  subs{}ecies  of  Z.  hudsonius 
(Bruce  Wunder,  Colorado  State 
University,  pers.  comm.  1996).  Under  a 
cost-sharing  agreement  with  the  U.S. 
Fish  and  WildUfe  Service  (Service),  the 
Colorado  Division  of  Wildlife  supported 
genetic  studies  of  Preble's  trapped  in 
Colorado  during  the  1996  field  season. 
Tissue  samples  from  Preble's  trapped  in 
Colorado  are  being  assessed,  through 
mitochondrial  DNA  analysis,  and  will 
be  compared  to  available  reference 
samples  from  Z.  hudsonius  from  other 
areas.  While  mitochondrial  DNA 
analysis  is  an  accepted  technique  for 
establishing  taxonomic  relationships,  it 
is  uncertain  whether  these  studies  will 
produce  conclusive  results  regarding  the 
genetic  differences  between  Preble's  and 
other  recognized  subspecies  of  Z. 
hudsonius.  Results  of  these  studies  will 
be  available  in  1997. 

Under  section  15.3  of  the  Act,  the 
term  "species"  is  defined  to  include 
recognized  subspecies.  Therefore, 
throughout  the  remainder  of  this 
dociunent,  Preble's  meadow  jumping 
mouse  (Z.  h.  preblei)  is  treated,  in  the 
context  of  the  Act,  as  a  "species." 

Though  the  Preble's  meadow  jumping 
mouse  has  not  been  studied  as 
intensively  as  Z.  hudsonius  has  been 
studied  elsewhere,  it  is  believed  to  be 
similar  to  other  subspecies  of  Z. 
hudsonius  in  patterns  of  diet,  behavior, 
breeding  and  habitat  utilization.  In 
general,  Z.  hudsonius  subsists  on  seeds, 
small  fruits,  fungi,  and  insects,  and 
hibernates  from  October  to  May 
(FiUgerald  et  al.  1994,  Whitaker  1972). 
It  is  adapted  for  digging,  creates  nests  of 
grasses,  leaves,  and  woody  material 
several  centimeters  below  the  ground, 
and  is  primarily  noctiunal  or 
crepuscular,  but  can  be  observed  during 
daylight.  During  the  breeding  season 
(June  to  mid-August),  females  typically 
have  two  to  three  litters  (Fitzgerald  et  al. 
1994). 

Knitzsch  (1954).  Quimby  (1951),  and 
Armstrong  (1972)  agree  that  across  its 
range,  Z.  hudsonius  occurs  mostly  in 
low  undergrowth  consisting  of  grasses, 
forbs.  or  both,  in  open  wet  meadows 
and  riparian  corridors,  or  where  tall 
shrubs  and  low  trees  provide  adequate 
cover.  In  addition,  Z.  hudsonius  prefers 
lowlands  with  medium  to  high  moisture 


over  drier  uplands.  Whitaker  (1972) 
concluded  that  Z.  hudsonius  avoids  the 
sparse  vegetation  that  is  generally 
associated  with  low  moistiue  habitats. 
Fitzgerald  et  al.  (1994)  described  Z. 
hudsonius  as  most  common  in  lush 
vegetation  along  watercourses  or  in 
herbaceous  understories  in  wooded 
areas.  Some  authors  (Tester  et  al.  1993) 
have  suggested  that  proximity  to  water 
may  be  the  most  important  factor 
influencing  habitat  selection  and 
utilization  by  Z.  hudsonius. 

Recent  research  on  the  Preble's 
meadow  jumping  mouse  has  focused 
mostly  on  ciurent  status;  however,  some 
aspects  of  life  history,  behavior,  and 
habitat  utilization  have  been 
documented.  In  general,  residts  of 
recent  investigations  have  not  been 
documented  in  peer-reviewed  scientific 
literatiue.  Data  have  been  gathered  by 
researchers  at  Rocky  Flats  on  the  timing 
of  the  initial  breeding  period  and  time 
of  hibernation  (PTI  Environmental 
Services  1996).  The  month  of  May 
marks  the  beginning  of  the  active  period 
for  Preble's,  with  May  5  the  earliest 
captiu^  date  at  Rocky  Flats.  Breeding 
probably  occurs  soon  after  emergence. 
Adults  begin  hibernation  in  early 
September,  while  juveniles  enter 
hibernation  from  mid-September  to  late 
October. 

At  Rocky  Flats,  the  Preble's  meadow 
jiunping  mouse  appears  to  be  primarily 
dependent  on  riparian  corridora  along 
creeks  that  are  dominated  by  the  shrubs 
Sahx  exigua  (coyote  willow)  or 
Amorpha  fruticosa  (leadplant),  and  are 
in  proximity  to  mesic  grasslands 
dominated  by  Andropyron  smithii 
(western  wheatgrass)  and  Poa  pratensis 
(Kentucky  bluegrass)  (Bakeman,  Deans 
and  Ryon.  EG&G,  in  litt.  1995).  Field 
studies  at  Rocky  Flats  led  to  the 
conclusion  that  Preble's  is  typically 
found  in  or  near  complex  riparian 
communities  with  multi-strata 
woodland  and  herbaceous  species 
(Harrington  et  al.  1996).  Capture 
locations  were  typically  humid  with 
high  litter  content.  In  a  spring  1996 
study  at  Rocky  Flats,  all  captures  were 
within  25  metera  (m)  (82  feet  (ft))  of 
streams,  with  48  percent  of  captiues 
within  5  m  (16  ft)  of  streams  (PTI 
Environmental  Services  1996).  In  the 
same  study,  90  percent  of  captures 
occurred  within  5  m  (16  ft)  of  canopy 
edge  consisting  of  Salix  exigua. 
Symphoricarpos  occidentalis  (western 
snowberry),  Prunus  americana.  (choke 
cherry),  and  other  species.  Margins  of 
artificial  ponds  at  Rocky  Flats  are 
thought  to  be  important  foraging  sites 
(Harrington  et  al.  1996). 

Most  successful  capture  sites  at  Rocky 
Flats  presented  burrowing  or  nesting 


opportunities.  Five  nests  were  located 
in  dense  vegetation  (Harrington  et  al. 
1995).  Litter  is  used  to  construct  nests, 
which  are  occupied  during  the  Preble's 
meadow  jiunping  mouse's  active  season. 
Based  on  a  single  luiderground 
hibemaculum,  located  through  use  of 
telemetry,  upland  habitats  may  be 
preferred  for  hibernation  by  Preble's 
(Fred  Harrington.  Pawnee  Natural 
History  Society,  pers.  comm.  1995). 

Ryon  (1995)  reported  that  four  of  five 
recent  Preble's  meadow  jumping  mouse 
captiue  sites  he  evaluated  in  Colorado 
had  five  structural  habitat  components: 
trees,  tall  shrubs,  short  shrubs, 
herbaceous  vegetation,  and  ground 
cover.  The  fifth  site  had  few  trees.  In 
contrast,  historic  captiuB  sites  where 
Ryon  failed  to  capture  Preble's  generally 
lacked  one  or  more  of  these 
components.  Harrington  (1995)  captured 
Preble's  in  riparian  shrubland 
dominated  by  Salix  exigua  along  East 
Plum  Creek.  Douglas  County,  Colorado. 
Preble's  was  captured  along  Monument 
Creek  within  the  U.S.  Air  Force 
Academy  lands  in  Colorado  Springs,  El 
Paso  County,  Colorado,  primarily  in 
densely  vegetated  riparian  communities 
where  Salix  spp. .  Synxphoricarpos 
occidentalis,  Populus  angustifolia. 
(narrow-leaf  cottonwood),  and  thick 
grass  understory  were  dominant  (Com 
et  al.  1995).  Garber  (1995)  characterized 
capture  sites  along  Lodgepole  Creek, 
Albany  County,  Wyoming  as  moist  areas 
near  beaver  ponds  with  dense  sedges 
and  Salix  sp.  Ryon  (1995)  suggested  that 
where  Preble's  occupies  habitat  along 
intermittent  streams,  adjacent  wet 
meadows  and  seeps  may  be  important 
habitats  in  dry  periods. 

Based  on  recent  survey  data,  Preble's 
are  most  frequenUy  encountered  along 
riparian  corridors  of  small  intermittent 
and  perennial  streams,  where  low  Salix 
sp.  and  other  dense  shrubs  are  found 
with  lush  ground  cover  (grasses,  forbs, 
etc.).  Recent  captures  that  were 
exceptions  to  the  above  described 
habitat,  include  individuals  found  along 
a  small  irrigation  ditch  and  in  a  mesic 
grassy  field  on  City  of  Boulder  Open 
Space  land  (Clint  Miller.  City  of 
Boulder,  in  litt.  1996). 

Preble's  meadow  jumping  mouse  may 
never  have  been  widespread  in 
historical  times.  Armstrong  (1972) 
described  it  as  poorly  known  in 
Colorado  and  apparently  nowhere 
abundant.  The  historical  range  of 
Preble's  may  represent  a  relic  of  a  much 
larger  range,  occupied  when  the  climate 
was  cooler  and  damper  (Fitzgerald  et  al. 
1994).  Nevertheless,  the  apparent 
extirpation  of  Preble's  from  historically 
occupied  sites  in  Colorado  emd 
Wyoming,  and  the  difficulties  in  finding 


it  in  apparentiy  adequate  habitat 
suggests  a  decline  in  populations  of  the 
Preble's  throughout  its  range.  The 
Colorado  Natiual  Heritage  Program  (in 
litt.  1996)  ranks  Preble's  as  T2. 
imperiled  globally,  and  S2.  imperiled  in 
the  State  of  Colorado. 

Records  for  Preble's  meadow  jumping 
mouse  define  a  historical  range 
including  Adams,  Arapahoe,  Boulder, 
Denver,  Douglas,  El  Paso,  Jefferson. 
Larimer,  and  Weld  coimties  in 
Colorado;  and  Albany.  Laramie,  Platte, 
Goshen,  and  Converse  counties  in 
Wyoming  (Krutzsch  1954.  Compton  and 
Hugie  1993.  Carron  Meaney,  Denver 
Museum  of  Natural  History,  pers. 
comm..  1996).  Historical  sites  in 
Colorado  were  further  discussed  by 
Meaney  and  Clippenger  (1995)  and 
Ryon  (1995).  Based  on  distribution  of 
apparentiy  suitable  habitat,  the  actual 
range  may  have  extended  further  north, 
south,  and  east.  Garber  (1995)  discussed 
historical  sites  from  Wyoming  and 
suggested  that  some  historical  Preble's 
study  skins  from  Wyoming  may  have 
been  misidentified.  He  indicated  that 
without  the  skulls,  positive 
identification  was  not  possible. 

As  one  would  expect,  given  the 
intensity  of  recent  surveys  for  Preble's 
meadow  jumping  mouse,  many  more 
individuals  have  been  trapped  in  the 
last  5  years  than  were  historically 
documented  in  all  previous  years 
combined.  Preble's  meadow  jumping 
mouse  is  known  to  exist  in  four  counties 
in  Colorado  and  two  in  Wyoming,  but 
it  is  not  known  to  be  present  in  five 
other  counties  in  Colorado  and  three 
counties  in  Wyoming  where  previously 
dociunented. 

Colorado 

A  number  of  historical  and  recent 
records  of  Preble's  meadow  jumping 
mouse  exist  for  Boulder  County; 
however,  relatively  few  individuals 
have  been  documented  in  recent 
surveys.  A  siunmary  of  past  records  and 
a  report  of  1995  survey  results  was 
provided  by  Armstrong  et  al.  (1996). 
Compton  and  Hugie  (1993)  reported  a 
single  Preble's  capture,  on  the  Van  Vleet 
site  near  South  Boulder  Creek,  resulting 
from  a  1992  Service-funded  study  of 
four  City  of  Boulder  Open  Space  sites. 
One  Preble's  was  found  dead  on  the  Vati 
Vleet  site  in  1993  (Armstrong  et  al. 
1996).  A  single  Preble's  was  captured  on 
City  of  Boulder  Open  Space  land  at 
Dowdy  Draw  (a  tributa^  to  South 
Boulder  Creek)  during  1994  surveys.  In 
1995.  extensive  surveys  were 
conducted,  through  a  challenge  grant 
cost-share  agreement  with  the  Service, 
to  determine  the  presence  of  Preble's  on 
City  of  Boulder  and  Boulder  County 


Open  Space  lands  supporting  suitable 
habitat.  Of  13  sites  surveyed,  Preble's 
were  captiued  from  the  Van  Vleet  site 
(14  individuals)  and  the  Gebhard  site  (9 
individuals),  both  along  South  Boulder 
Creek  (Armstrong  et  al.  1996).  The 
captiue  of  23  Preble's  in  17,800 
trapnights  (one  trap  set  for  one  night 
equals  one  trapnight)  of  effort  in 
suspected  habitat  lead  to  the  conclusion 
that  Preble's  is  not  abundant  in  the 
Colorado  Piedmont  of  Boulder  County. 
In  1996.  one  Preble's  was  captured  on 
the  Van  Vleet  site  and  two  on  the  Burke 
1  site  (also  City  of  Boulder  Open  Space), 
along  South  Boulder  Creek,  diuing  an 
extensive  study  of  grassland 
biodiveraity  entailing  6,600  trapnights 
of  effort  (Clint  Miller,  in  litt.  1996). 
Meany  and  Clippenger  (in  litt.  1996) 
reported  capturing  seven  or  eight 
Preble's  at  a  Boulder  County  Open 
Space  site  on  St.  Vrain  Creek  in  1996, 
the  only  captures  of  five  Boulder  County 
sites  they  surveyed. 

At  Rocky  Flats,  Jefferson  County, 
annual  studies  have  taken  place  since 
the  discovery  of  the  Preble's  meadow 
jumping  mouse  there  in  1991 
(Harrington  et  al.  1996).  Currentiy, 
known  populations  are  located  in  all 
four  major  drainages  within  the  Rocky 
Flats  buffer  zone  (Tom  Ryon,  PTI 
Environmental  Services,  pers.  comm. 
1996).  Diuing  the  1995  field  season,  61 
Preble's  meadow  jumping  mice  were 
trapped  at  Rocky  Flats  bringing  the  total 
number  of  individual  mice  trapped 
since  1991  to  161  (Fred  Harrington, 
pers.  comm.  1995).  Estimated  density  of 
Preble's  in  areas  trapped  during  1995 
studies  ranged  up  to  36  per  hectare  9 
(ha)  (15  per  acre  (ac)).  In  1996,  two 
Preble's  were  captured  on  Jefferson 
County  Open  Space  land  near  the 
mouth  of  Coal  Creek  Canyon  west  of 
Rocky  Flats  (Chris  Pague,  Colorado 
Natural  Heritage  Program,  pera.  comm. 
1996).  This  is  the  only  recent  report  of 
Preble's  in  Jefferson  County  outside  of 
Rocky  Flats. 

In  1995,  seven  Preble's  meadow 
jumping  mice  were  captured  from  a  site 
on  East  Plum  Creek,  near  Larkspur, 
Douglas  County,  by  Harrington 
(Harrington  1995).  Also  in  1995,  the 
Colorado  Natural  Heritage  Program 
located  Preble's  at  two  sites,  one  on  East 
Plum  Creek  and  one  on  West  Plum 
Creek  (Carron  Meaney,  pers.  comm. 
1996).  Surveys  in  1996  by  Meaney  and 
Clippenger  (in  litt.  1996)  located 
Preble's  at  an  additional  site  on  West 
Plum  Creek  south  of  Sedalia  and  at  a 
site  on  Indian  Creek  (a  tributary  to  Plum 
Creek)  south  of  Louviers.  Three  Douglas 
County  sites  are  on  private  land,  with 
the  fourth,  Indian  Creek,  on  Colorado 
Division  of  Wildlife  property. 


In  1994,  the  Colorado  Natural 
Heritage  Program  discovered  the 
Preble's  meadow  jumping  mouse  on  Air 
Force  Academy  lands  along  Monument 
Creek,  El  Paso  County,  while  performing 
small  mammal  surveys.  In 
comprehensive  1995  studies,  an 
estimated  67  individual  Preble's  were 
captured  (Com  et  al.  1995).  Using 
varying  assumptions  regarding  trapping 
results  and  habitat  available,  total 
population  estimates  for  Air  Force 
Academy  lands  of  308  and  449  Preble's 
were  generated.  These  correspond  to 
density  estimates  in  occupied  habitat  of 
2.00  per  hectare  (0.81  per  ac)  and  2.92 
per  ha  (1.18  per  ac).  Twenty  Preble's 
were  captured  in  1996  on  private  land 
along  Smith  Creek,  east  of  the  Air  Force 
Academy  (Meaney  and  Clippenger,  in 
litt.  1996).  Based  on  recent  survey 
results.  Air  Force  Academy  lands  and 
nearby  private  lands  may  support  the 
largest  existing  population  of  Preble's. 

Wyoming 

Preble's  meadow  jumping  mice  were 
not  located  at  five  sites  within  their 
historical  range  during  1993  surveys 
funded  by  the  Service  (Compton  and 
Hugie  1994).  Tony  Elliott  of  the 
Wyoming  Cooperative  Research  Unit 
successfully  captured  two  Preble's 
meadow  jumping  mice  on  F.E.  Warren 
Air  Force  Base,  Laramie  County,  in  the 
1995  field  season  (Garber  1995).  Garber 
conducted  Preble's  surveys  at  four 
Wyoming  sites  during  the  1995  field 
season.  He  was  unable  to  locate  any 
Preble's  on  F.E.  Warren  Air  Force  Base, 
but  did  find  Preble's  at  two  locations  in 
the  Lodgepole  Creek  drainage  within  the 
Medicine  Bow  National  Forest  in 
Albany  County.  The  Colorado  Natural 
Heritage  Program  surveyed  for  Preble's 
at  Warren  Air  Force  Base  in  1996  and 
captured  8  individuals  in  2,200 
trapnights  of  effort  (Chris  Pague,  pera. 
comm.  1996). 

Previous  Federal  Action 

The  Service  included  the  Preble's 
meadow  jumping  mouse  as  a  (category 
2)  candidate  species  in  the  1985  Animal 
Notice  of  Review  (50  FR  37958)  and 
retained  that  status  in  subsequent  notice 
of  review,  published  in  the  Federal 
Register  on  January  6,  1989  (54  FR  554). 
November  21.  1991  (56  FR  58810).  and 
November  15, 1994  (59  FR  58982).  The 
Service  has  since  discontinued  the 
practice  of  maintaining  a  list  of  category 
2  species  and  the  Preble's  meadow 
jumping  mouse  did  not  appear  in  the 
Febmary  28, 1996  (61  FR  7596).  notice 
of  review.  Category  2  species  were  those 
species  for  which  information  in  the 
Service's  possession  indicated  that 
listing  was  possibly  appropriate,  but  for 
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which  substantive  data  on  biological 
vulnerability  and  threats  were  not 
available  to  support  a  proposed  rule. 

On  August  16,  1994,  the  Service 
received  a  petition  firom  the  Biodiversity 
Legal  Foundation  to  list  all  known 
populations  of  the  Preble's  meadow 
jumping  mouse  as  endangered  or 
threatened  throughout  its  range  and  to 
designate  critical  habitat  within  a 
reasonable  amoiuit  of  time  following  the 
listing.  The  petitioner  submitted 
information  that  Preble's  meadow 
jumping  mouse  populations  in  Colorado 
and  Wyoming  are  imperiled  by — 
ongoing  and  increasing  urban, 
industrial,  agricultural,  ranching,  and 
recreational  development;  ongoing  and 
increasing  wetland/ ripa^an  habitat 
destruction  and/or  modiHcation;  small 
size  of  known  populations;  and 
inadequacy  or  lack  of  governmental 
protection  for  the  species  and  its 
habitats. 

On  February  27,  1995,  the  90-day 
finding  was  approved.  On  March  15. 
1995  (60  FR  13950-13952),  the  Service 
published  notice  of  the  90-day  finding 
that  the  petition  presented  substantial 
information  indicating  that  listing  the 
Preble's  meadow  jumping  mouse  may 
be  warranted,  and  requested  comments 
and  biological  data  on  the  status  of  the 
mouse. 

SecUon  4(b)(3)(A)  of  the  Act,  as 
amended,  requires  the  Secretary  of  the 
Ulterior  to  reach  a  final  decision  on  any 
petition  accepted  for  review  within  12 
months  of  the  receipt  of  the  petition. 
This  proposal  constitutes  the  final 
finding  on  the  petitioned  action. 

Summary  of  Factors  AfEectiiig  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  a  threatened  or 
endangered  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Preble's  meadow 
jumping  mouse  [Zapus  hudsonius 
preblei)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
best  indication  of  range  curtailment  and 
ciurent  status  is  the  lack  of  captures  at 
historical  sites  and  other  sites  with 
suitable  habitat  within  its  historical 
range.  Since  1992,  efforts  to  document 
existing  populations  of  Preble's  meadow 
jumping  mouse  have  increased 
commensurate  with  rising  concern  over 
its  status.  Presence  of  Preble's  in 
Colorado  has  been  documented  in  four 


counties — along  South  Boulder  Creek 
and  St.  Vrain  Creek  (Boulder  County); 
within  drainages  at  Rocky  Flats  and 
along  Coal  Creek  (Jefferson  County); 
along  East  Plum  Creek  and  West  Plum 
Creek  (Douglas  County);  and,  along 
Monument  Creek  within  the  Air  Force 
Academy  and  along  Smith  Creek  (El 
Paso  County).  In  Wyoming,  Preble's  has 
been  recently  documented  in  two 
coiuities,  along  Crow  Creek  at  F.E. 
Warren  Air  Force  Base  (Laramie  County) 
and  in  the  Lodgepole  Creek  drainage, 
within  the  Medicine  Bow  National 
Forest  (Albany  County).  Docvunented 
populations  at  the  Air  Force  Academy 
and  Rocky  Flats  are  by  far  the  largest 
known  populations.  Known  Wyoming 
populations  are  separated  from  the 
closest  known  Colorado  population  by 
over  80  kilometers  (km)  (50  miles  (mi)). 
Preble's  is  not  known  to  be  present  in 
five  coiuities  in  Colorado  and  three 
counties  in  Wyoming  where  previously 
dociunented. 

Researchers  are  concerned  with  the 
lack  of  captures  of  Preble's  at  historical 
sites  and  other  sites  with  suitable 
habitat  within  its  historical  range  and 
believe  that  habitat  loss  and 
fragmentation  resulting  from  human 
land  uses  have  adversely  impacted 
Preble's  populations,  and  continues  to 
do  so.  Ryon  (1995)  evaluated  the  cvirrent 
status  of  historical  Preble's  meadow 
jumping  mouse  capture  sites  in 
Colorado,  addressing  both  the  mouse's 
presence  and  current  habitat  conditions. 
No  Preble's  were  captured  when  Ryon 
trapped  six  historical  sites  in  five 
counties.  Ryon  found  the  lack  of 
captures  "disturbing"  and  related 
absence  of  Preble's  to  changes  in 
habitat.  He  concluded  that  the  range  of 
Preble's  has  decreased,  especially 
adjacent  to  or  east  of  the  Interstate 
Highway  25  urban  corridor. 

Meaney  and  Clippinger  (1995) 
reviewed  aerial  photographs  of  9 
Colorado  coimties  and,  based  on  habitat 
and  other  factors,  selected  16  priority 
sites  to  survey  for  Preble's.  Of  these, 
seven  sites  in  five  counties  were 
surveyed  in  1995,  with  priority  given  to 
counties  representing  the  boundaries  of 
suspected  Preble's  range.  No  Preble's 
were  captured  at  these  seven  sites 
despite  6,750  trapnights  of  effort. 

Extensive  studies  of  public  lands  in 
Boulder  County  in  1995  documented 
Preble's  on  only  2  of  13  sites  surveyed 
(Armstrong  et  al.  1996).  Sites  were 
selected  based  on  documented  historical 
presence  and  perceived  quality  of 
habitat.  One  conclusion  of  the  study 
was  that  suitable  habitat  appeared  to  be 
present  on  some  sites  where  trapping 
was  unsuccessful. 


Compton  and  Hugie  (1993)  found  it 
difficult  to  assess  historical  trends  and 
current  status  of  Preble's  due  to  the 
scarcity  of  demographic  data.  They 
recommended  that  Preble's  be  federally 
listed  as  a  threatened  species.  However, 
after  a  largely  unsuccessful  search  for 
suitable  habitat  in  Wyoming  and 
unsuccessful  trapping  surveys  for 
Preble's  at  five  sites  in  southeastern 
Wyoming  in  1993,  they  concluded  that 
Preble's  might  be  extirpated  from 
Wyoming  (Compton  and  Hugie  1994). 
Their  revised  recommendation  was  that 
Preble's  be  federally  listed  as  an 
endangered  species.  Garber  (1995) 
documented  Preble's  persisting  at  only 
two  Wyoming  sites,  commented  on  the 
difficulty  of  capturing  Preble's  on  these 
sites,  and  concluded  that  substantial 
additional  work  was  needed  to 
determine  the  status  of  Preble's  in 
Wyoming. 

Recent  surveys  for  Preble's  meadow 
jumping  mouse  at  a  number  of 
additional  locations  in  Colorado  have 
been  unsuccessful  in  documenting 
presence.  Surveys  funded  and  carried 
out  by  the  Department  of  the  Army  at 
the  Army's  Fort  Carson  Military 
Reservation  in  El  Paso  and  Pueblo 
counties,  resulted  in  no  Preble's 
captures  despite  3,311  trapnights  of 
effort  in  apparently  suitable  habitat 
(Buim  et  al.  1995).  Private  researchers 
and  U.S.  Department  of  Agriculture's 
Forest  Service  (Forest  Service) 
personnel  found  no  Preble's  in  limited 
surveys  of  seemingly  adequate  habitats 
within  the  Forest  Service's  Pawnee 
National  Grassland  in  northern  Weld 
County  (Fred  Harrington,  pers.  comm. 
1995). 

Dozens  of  site  surveys  for  Preble's 
meadow  jumping  mouse  have  been 
conducted  by  environmental 
consultants  in  recent  years  at  locations 
of  anticipated  development.  Beane  (Ron 
Beane,  MDG  Inc.,  pers.  comm.  1996) 
reported  conducting  Preble's  trapping 
surveys  at  11  sites  in  1996  with  no 
captures.  Aside  from  Harrington's 
(1995)  work  on  East  Plum  Creek,  none 
of  these  site-specific  predevelopment 
surveys  have  resulted  in  Preble's 
captures. 

Decline  of  the  Preble's  meadow 
jumping  mouse  is  linked  to  widespread 
habitat  alteration.  Ryon  (1995) 
commented  that  recent  capture  sites  he 
observed  were  on  large,  historically 
undisturbed  lands  supporting  native 
plant  communities.  Compton  and  Hugie 
(1993, 1994)  cite  hiunan  activities  that 
have  adversely  impacted  Preble's 
including:  conversion  of  grasslands  to 
farms;  livestock  grazing;  water 
development  and  management 
practices;  and,  residential  and 


commercial  development  They  mention 
the  "urban  sprawl"  occurring  from 
Colorado  Springs,  Colorado,  to 
Cheyenne,  Wyoming,  as  a  continuing 
threat  to  remaining  populations. 

Some  researchers  nypothesize  that 
warm  season  livestock  grazing  may  be 
an  important  cause  of  the  decline  of  the 
Preble's  meadow  jumping  mouse. 
Compton  and  Hugie  (1994)  stated  that  in 
southeastern  Wyoming  almost  all 
private  land  of  appropriate  topography 
and  hydrology  to  support  Preble's 
habitat  was  heavily  grazed  by  livestock 
and  that  grazing  probably  was  the  most 
significant  factor  in  reducing  habitat  for 
Preble's.  Ryon  (1995)  cited  livestock 
grazing  as  a  contributor  to  lack  of 
structmal  habitat  diversity  he  observed 
on  historical  Preble's  sites  in  Colorado. 
The  two  largest  known  populations  of 
Preble's  exist  on  Federal  properties 
(Rocky  Flats  and  the  Air  Force 
Academy)  where  Uvestock  grazing  is 
excluded. 

The  importance  of  "late  season 
obesity"  (the  buildup  of  fat  reserves)  in 
jumping  mice  and  its  positive 
correlation  to  hibernation  survival,  post- 
hibernation  development,  and 
successful  reproduction  has  been  well 
documented  (Nichols  and  Conley  1982. 
Muchlinski  1980.  Falk  and  Millar  1987. 
Brown  1970).  Preble's  entering 
hibernation  with  low  fot  reserves  would 
be  less  likely  to  survive  the  winter  or  to 
successfully  breed  the  following  spring. 
Late  season  grazing  of  Preble's  habitat, 
as  well  as  mowing  or  burning,  could 
adversely  afiect  Preble's  by  iBducing  the 
availability  of  food  resources  essential 
for  buildiip  of  fat  reserves. 

City  of  Boulder  Open  Space  lands 
endured  intensive  grazing,  fanning,  or 
haying  regimes  luitil  they  became  part 
of  the  Qty  of  Boulder  Open  Space 
system.  Grazing  and  haying  continue  on 
sites  supporting  Preble's,  largely  as  land 
management  tools.  Impacts  of  current 
management  practices  to  Preble's  and 
their  habitats  are  unknown.  Given  the 
relatively  low  numbers  of  Preble's  found 
during  recent  surveys  of  City  of  Boulder 
Open  Space  sites,  continuation  of  any 
land  management  practices  detrimental 
to  Preble's  and  their  habitat  may 
contribute  to  extirpation  from  these 
sites. 

Human  development  has  produced 
profound  changes  in  the  hydrology  of 
streams  flowing  east  from  the  Colorado 
Front  Range.  Water  development  and 
management  in  its  various  forms  can 
alter  Preble's  meadow  jumping  mouse 
habitat,  usually  with  adverse  impacts. 
Fitzgerald  et  al.  (1994)  stated  that 
inundation  of  riparian  areas  to  create 
reservoirs  had  deceased  available 
Preble's  habitat  Compton  and  Hugie 


(1993)  concluded  that  management  of 
water  for  commercial  and  residential 
use  tends  to  channelize  and  isolate 
water  resources,  and  has  reduced  in  size 
and  fragmented  riparian  habitats  used 
by  Preble's.  They  found  development  of 
irrigated  farmland  had  a  negative  impact 
on  Preble's  habitat,  and  that  any  habitat 
creation  it  produced  was  minimal. 

Water  diversions  and  associated  land 
use  changes  can  impact  Preble's  habitat 
directiy,  as  well  as  through  hydrologic 
alterations  to  Preble's  habitat  located 
downstream.  Com  et  al.  (1995) 
expressed  concerns  regarding  the 
hydrologic  integrity  of  Monument  Creek 
and  its  tributaries  upstream  of  the  Air 
Force  Academy.  Flood  control,  through 
the  placement  of  riprap  and  other 
structural  stabilization  options,  is 
currently  being  considered  on  areas  of 
the  Smitii  Creek  floodplain  that  support 
Preble's. 

While  Rocky  Flats  supports  one  of  the 
two  largest  known  populations  of 
Preble's  meadow  jumping  mouse  and 
has  served  as  a  refuge  for  Preble's,  the 
future  conservation  of  Preble's  at  this 
site  is  uncertain  due  to  possible  impacts 
to  occupied  habitat  A  specific  threat  is 
potential  disruption  of  the  current 
hydrology  by  mining  operations. 
Ailuvial  aggregate  extraction,  often  in  or 
near  riparian  habitats,  continues  to 
expand  as  development  intensifies 
along  the  Colorado  Front  Range.  At 
Rocky  Flats,  there  are  proposals  to 
expand  existing  commercial  sand  and 
gravel  extraction  and  processing 
activities  in  the  Rock  Creek  drainage 
both  outside  and  within  the  boundary  of 
Rocky  Flats.  The  Department  of  Enei^gy 
does  not  control  mineral  rights  on  the 
land  in  question.  Proposed  mining 
operations  are  consistent  with  Jefferson 
County  zoning.  Resiilts  of  ongoing 
hydrological  studies  will  be  used  by 
Jefferson  County  in  site  plan  review. 

Without  carenil  planning  Preble's 
meadow  jumping  mouse  habitats  could 
be  impacted  by  the  Department  of 
Energy's  plaimed  bioremediation  (the 
detoxification  of  toxic  substances  using 
biological  agents)  and  hazardous 
contaminant  cleanup,  associated  water 
management  practices  designed  to 
contain  hazardous  materials  spills  and 
prevent  their  migration  ofiEute,  and  dam 
safety  and  maintenance  activities. 

The  Colorado  Piedmont  east  of  the 
Front  Range  and  adjacent  areas  of 
southeastern  Wyoming  have  changed 
from  predominantly  prairie  habitat 
intermixed  with  perennial  and 
intermittent  streams  and  associated 
riparian  habitats,  to  a  more  agricultural 
and  urban  setting  with  grazing, 
residential,  commercial,  industrial,  and 
recreational  development  The  Colorado 


Front  Range  urban  corridor  represents 
only  about  4  percent  of  the  State's  land 
area  but  supports  80  percent  of  its 
population  (Wright  1993). 
Unfortunately,  the  area  of  development 
corresponds  almost  directiy  to  known 
Preble's  meadow  jumping  mouse  range. 
Fueled  by  human  population  increases 
(another  1  million  people  estimated  by 
2020),  development  in  this  area 
continues  at  an  tmprecedented  rate.  The 
results  are  destruction,  modification, 
and  encroachment  upon  Preble's  habitat 
and,  with  ever  increasing  real  estate 
pressure,  an  increase  in  the 
vulnerability  of  the  species  to  vandalism 
or  intentional  destruction  of  its  habitat 

Residential  and  commercial 
development,  accompanied  by  highway 
and  bridge  construction,  and  instream 
alterations  to  implement  flood  control, 
directiy  removes  Preble's  meadow 
jumping  mouse  habitat,  or  reduces, 
alters,  frBgments,  and  isolates  habitat  to 
the  point  where  Preble's  can  no  longer 
persist.  At  some  historical  capture  sites, 
habitat  appears  intact,  but  isolation  has 
probably  rendered  the  sites  unsuitable 
for  Preble's  (Ryon  1995).  Bailey  (1926) 
observed  that  jumping  mice  avoid  roads 
and  runways.  Roads,  trails,  or  other 
linear  development  through  Preble's 
habitat  may  act  as  barriers  to  movement 
Com  et  al.  (1995)  proposed  that  a  100 
m  (328  ft)  buffer  of  unaltered  habitat  be 
established  to  protect  the  floodplain  of 
Monument  Creek  from  a  range  of  human 
activities  that  might  adversely  Affect 
Preble's  or  its  habitat 

Development  and  heavy  use  of  trails 
within  occupied  Preble's  habitats  may 
impact  the  species  by  destrojdng  its 
habitat,  nests,  and  food  resources,  or  by 
disrupting  behavior.  Recreational  trail 
systems  have  been  estabUshed  or  are 
proposed  along  may  riparian  corridors 
within  Preble's  range.  Heavily  used 
recreational  trails  currentiy  exist  on  City 
of  Boulder  Open  Space  lands,  including 
sites  that  support  Preble's.  Based  on 
information  received  by  the  Service's 
Colorado  Field  Office,  a  new  paved  trail 
is  currentiy  proposed  by  the  City  of 
Boulder  within  the  Burke  1  and 
Gephard  sites  along  South  Boulder 
Creek. 

Habitat  alteration  may  in  turn 
encourage  invasion  of  weeds.  While 
httie  is  baown  regarding  impact  of 
invasive,  normative  vegetation  on 
Preble's.  Ryon  (1995)  expressed  concern 
and  Garber  (1995)  stated  that  this  may 
represent  one  of  the  most  serious 
problems  facing  the  mouse.  Corn  et  al. 
(1995)  discussed  both  the  problem  of 
invasive  weeds  and  the  potential 
problem  of  weed  control  programs 
impacting  Preble's  habitat 
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Patterns  of  capture  suggest  that 
populations  may  fluctuate  over  time  at 
occupied  sites,  raising  questions 
regarding  status  of  documented 
populations.  This  report  is  based  on  the 
best  scientiflc  data  currently  available. 
In  that  context,  Preble's  appears  to  have 
undergone  a  significant  decline  in 
range.  As  the  summary  above 
demonstrates,  a  large  number  of  known 
and  potential  threats  to  its  continued 
existence  have  been  documented. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  Preble's  meadow  jumping 
mouse  has  no  known  commercial  or 
recreational  value.  Scientific  and 
educational  collecting  has  not  been 
widespread  over  the  past  century. 
Overutilization  is  not  airrently  thought 
to  contribute  to  decline  in  the  mouse's 
populations. 

C.  Disease  or  predation.  The  Preble's 
meadow  jumping  mouse,  as  well  as 
other  native  rodents,  carries  parasites 
and  diseases  that  may  reduce  vigor, 
curtail  reproductive  success,  and  cause 
death.  There  is  no  evidence  that 
epizootic  disease  has  caused  significant 
impact  to  Preble's.  While  plague  is 
regularly  foimd  in  other  rodent  species 
within  Preble's  range,  its  impact  to 
Preble's  populations  is  not  known. 

Predation  on  the  Preble's  meadow 
jumping  mouse  has  always  existed  as  a 
naturally  occiuring  association  between 
predator  and  prey.  While  evidence  is 
scant,  human  development  may  have 
altered  this  relationship.  Armstrong  et 
al.  (1996)  recommended  studies  be 
conducted  on  influences  of  the 
suburban  environment  and  associated 
densities  of  species  such  as  striped 
skunk  [Mephitis  mephitis],  raccoon 
[Procyon  lotor),  and  the  domestic  cat 
[Felis  catus)  on  Preble's.  Free-ranging 
domestic  cats  may  locally  present  a 
problem  to  Preble's.  Ck)m  et  al.  (1995) 
recommended  a  1.5  km  (.9  mi)  setback 
of  housing  development  from  Preble's 
habitat  to  exclude  predation  by  "house 
cats."  As  an  alternative  they  suggested 
a  strict  prohibition  on  cats.  More 
information  is  needed  about  the  effects 
from  predation  by  domestic  and  feral 
cats,  and  perhaps  dogs  [Canis 
familiaris],  on  Preble's. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  decline  of 
the  Preble's  meadow  jumping  mouse  is 
partially  due  to  the  inherent  weakness 
of  the  existing  laws  and  regulations  that 
could  serve  to  protect  Preble's  and  their 
habitat.  Relevant  Federal  laws  include 
the  Qean  Water  Act,  Endangered 
Species  Act,  Federal  Power  Act,  Fish 
and  Wildhfe  Coordination  Act,  Food 
Security  Act,  and  National 
Environmental  Pohcy  Act.  Federal 


regulations  and  policies  have  limited 
protection  authority  and  scope  since 
Preble's  is  not  a  federally  proposed  or 
listed  species.  These  statutes  only 
recommend,  not  require,  that  projects 
carried  out,  funded,  or  permitted  by  the 
Federal  government  attempt  to  mitigate 
impacts  to  species  of  special  concern. 

Colorado  Division  of  Wildlife 
Regulations  (Chapter  10,  Article  IV) 
classify  Z.  hudsonius  the  as  a 
"nongame"  species.  This  designation 
means  that  permits  must  be  obtained  for 
take  of  Preble's  meadow  jiunping  mouse 
related  to  scientific,  educational,  or 
rehabilitation  purposes.  Preble's  is  a 
"species  of  special  concern"  in 
Colorado;  however,  this  is  not  a 
statutory  designation.  In  Wyoming,  the 
Wyoming  Game  and  Fish  Etepartment 
has  classified  Z.  hudsonius  as  a 
nongame  species  protected  under 
Wyoming  Game  and  Fish  Department 
Nongame  Wildhfe  Regulations 
promulgated  by  WF23-1-103  and  23-1- 
302.  This  designation  protects  Preble's 
from  takings  and  sales  by  only  issuing 
permits  for  the  purpose  of  scientific 
collection.  While  the  above  regulations 
limit  the  taking  of  Preble's,  they  provide 
no  measures  to  protect  the  habitats 
critical  to  the  survival  of  the  species. 
State  Usting  encourages  State  agencies 
to  allocate  funds  and  exercise  authority 
to  achieve  recovery,  stimulate  research, 
and  allow  redirection  of  priorities 
within  State  natural  resource 
departments.  However,  without 
additional  measures  to  protect  habitat, 
such  State  laws  are  generally 
inadequate.  There  are  no  known 
regional  or  local  laws,  regulations,  or 
ordinances  that  specifically  protect 
Preble's  or  its  habitat  from  inadvertent 
or  intentional  adverse  impacts. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Use  of 
pesticides  and  herbicides  has 
undoubtably  increased  across  known 
Preble's  range  as  human  land  use  has 
intensified.  These  chemicals  could 
directly  poison  Preble's  or  they  may  be 
ingested  through  contaminated  food  or 
water.  Specific  impacts  to  Preble's  from 
pesticides  and  herbicides  are  not 
currently  known.  Intensive  human 
development  creates  a  range  of 
additional  environmental  impacts 
(including  but  not  limited  to  noise,  and 
the  degradation  of  air  and  water  quality) 
that  could  alter  Preble's  behavior, 
increase  the  levels  of  stress,  and 
ultimately  contribute  to  loss  of  vigor  or 
death  of  individuals,  and  extirpation  of 
populations. 

In  simunary.  the  Preble's  meadow 
jumping  mouse  has  seriously  declined 
from  historic  levels  to  a  point  where 
only  four  counties  in  Colorado  and  two 


in  Wyoming  are  known  to  support 
Preble's  populations.  Based  on  numbers 
of  Preble's,  extent  of  suitable  habitat, 
and  land  ownership.  Rocky  Flats  and 
the  Air  Force  Academy  appear  to  be  the 
sites  with  the  greatest  potential  for 
maintaining  Preble's.  Riparian  habitats 
required  to  support  Preble's  have  been 
severely  modified  or  destroyed  by 
human  development  in  many  areas  east 
of  the  Colorado  Front  Range  and  in 
southeastern  Wyoming.  With  ourent 
himian  population  increases,  the  loss 
and  modification  of  riparian  habitat 
continues  unabated.  Existing  regulations 
have  proven  to  be  inadequate  to  protect 
Preble's,  as  witnessed  by  its 
docimnented  decline  and  the  continued 
destruction  and  modification  of  its 
habitats. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Preble's 
meadow  jumping  mouse  as  an 
endangered  species.  The  Service  has 
determined  that  the  Preble's  meadow 
jtunping  mouse  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  and  therefore  meets 
the  requirements  to  be  listed  as 
endangered.  On  September  5, 1995,  the 
Preble's  meadow  jimiping  mouse  was 
determined  by  the  Service  to  have  a 
Usting  priority  of  three.  This  priority 
emphasizes  the  neediof  this  species  to 
be  protected  imder  the  Act. 

Following  publication  of  the  proposed 
rule  in  the  Ff»deral  Register,  peer  review 
by  appropriate  experts  will  occur. 
Responses  from  the  peer  review  process 
will  be  incorporated  into  any  final  rule 
for  listing  Preble's  meadow  jumping 
mouse.  Critical  habitat  is  not  being 
proposed  for  the  reasons  stated  below. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  s|}ecific  areas 
within  the  geographical  area  occupied 
by  the  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  [U]  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 


which  listing  under  the  Act  is  no  longer 
necessary. 

The  Service  finds  that  critical  habitat 
is  not  prudent  for  Preble's  meadow 
jiunping  mouse.  Section  4(a)(3)  of  the 
Act,  as  amended,  and  implementing 
regulations  (50  CFR  424.12)  require  that, 
to  the  maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identliBcation  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Listing  of  the  Preble's  meadow 
jumping  mouse  as  an  endangered 
species  publicizes  the  present 
vidnerabihty  of  this  species  and,  thus, 
can  be  reasonably  expected  to  increase 
the  threat  of  vandalism  or  intentional 
destruction  of  the  species  habitat.  In 
light  of  the  viUnerability  of  this  species 
to  vandalism  or  the  intentional 
destruction  of  its  habitat,  publication  of 
maps  providing  its  precise  locations 
within  increasingly  developing  urban 
areas  and  descriptions  of  critical  habitat, 
as  required  for  the  designation  of  critical 
habitat,  would  reasonably  be  expected 
to  increase  the  degree  of  threat  to  the 
species,  increase  the  difficidties  of 
enforcement,  and  further  contribute  to 
the  decline  of  Preble's  meadow  jumping 
mouse. 

Preble's  meadow  jumping  mouse 
would  not  benefit  from  the  designation 
of  critical  habitat  The  Service 
determines  that  any  potential  benefits 
beyond  those  afforded  by  listing,  when 
weighted  against  the  negative  impacts  of 
disclosing  site-specific  location,  does 
not  yield  an  overall  benefit  and  is 
therefore  not  prudent. 

Protection  of  the  habitat  of  the  species 
will  be  addressed  through  the  Act's 
recovery  process  and  section  7 
consultation  process.  Four  of  the 
remaining  populations  are  located  on 
Federal  lands  administered  by  the 
Department  of  Defense,  the  Department 
of  Energy  and.  the  U.S.  Forest  Service. 
These  Federal  agencies  are  aware  of  the 
species'  occurrence  at  these  sites  and 
the  requirement  to  consult  with  the 
Service  to  ensure  that  any  actions 
Federally  authorizf^d,  funded  or  carried 
out  do  not  jeopardize  the  continued 
existence  of  an  endangered  or 
threatened  species.  Therefore,  the 
Service  finds  that  designation  of  critical 
habitat  for  this  species  is  not  prudent, 


for  such  designation  would  reasonably 
increase  the  degree  of  threat  from 
vandaUsm  or  intentional  destruction  of 
habitat  and  would  provide  no  additional 
benefit  to  the  species. 

The  Service  will  continue  in  its  e£forts 
to  obtain  more  information  on  the 
Preble's  meadow  jumping  mouse 
biqlogy  and  ecology,  including  essential 
habitat  characteristics,  current  and 
historic  distribution,  and  existing  and 
potential  sites  that  can  contribute  to 
conservation  of  the  species.  The 
information  resulting  from  this  eSbrt 
will  be  used  to  identify  measures 
needed  to  achieve  conservation  of  the 
species,  as  defined  under  the  Act.  Such 
measures  could  include,  but  are  not 
limited  to,  development  of  conservation 
agreements  with  the  State,  other  Federal 
agencies,  local  governments,  and  private 
landowners  and  organizations. 

Available  Conservation  Measures 

Conservation  measures  provided  to  a 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition,  cooperation 
with  the  States,  and  requires  that 
recovery  actions  be  carried  out  for  all 
listed  species.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  ot  its  critical  habitat,  the 
resfKinsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 


The  Preble's  meadow  jumping  mouse 
occurs  on  lands  administered  by  the  Air 
Force,  Department  of  Energy,  U.S. 
Forest  Service,  Colorado  Division  of 
Wildlife,  Boidder  Counfy,  Jefferson 
County,  City  of  Boulder,  and  on  private 
lands.  For  Federal  lands  where  Preble's 
meadow  jumping  mice  occur,  the  Act 
would  require  the  appropriate  land 
management  agency  to  evaluate 
potential  impacts  to  Preble's  meadow 
jumping  mice  that  may  residt  from 
activities  they  authorize  or  permit  The 
Act  requires  consultation  under  section 
7  of  the  Act  for  activities  on  Federal, 
State,  county,  or  private  lands, 
including  tribal  lands,  that  may  impact 
the  survival  and  recovery  of  Preble's,  if 
such  activities  are  funded,  authorized, 
carried  out,  or  permitted  by  Federal 
agencies.  The  Federal  agencies  that  may 
be  involved  as  a  result  of  this  proposed 
rule  include  the  Service,  Department  of 
Energy,  Forest  Service,  U.S.  Army  Corps 
of  Engineers,  Natural  Resources 
Conservation  Service,  Bureau  of  Land 
Management,  Agricultural  Stabilization 
and  Conservation  Service,  Bureau  of 
Reclamation,  Department  of  the  Army, 
Department  of  the  Air  Force,  Office  of 
Surface  Mining,  Western  Area  Power 
Administration,  Rural  Electrification 
Administration,  Federal  Energy 
Regulatory  Conunission,  E)epartment  of 
Housing  and  Urban  Development, 
Federal  Highway  Commission,  and 
Environmental  Protection  Agency. 
Federally  listing  the  Preble's  meadow 
jumping  mouse  will  require  these 
agencies  to  consider  potential  impacts 
to  Preble's  prior  to  approval  of  any 
activity  authorized  or  permitted  by  them 
(e.g.,  Clean  Water  Act's  section  404 
permits,  grazing  management,  military 
maneuvers,  bioremediation  and 
hazardous  materials  cleanup,  mining 
permitting  and  expansion,  highway 
construction,  etc.). 

Federal  agency  actions  that  may 
require  conference  and/or  consultation 
as  described  in  the  preceding  paragraph 
include — removing,  thinning  or  altering 
vegetation;  implementing  livestock 
grazing  management  that  alters 
vegetation  during  warm  seasons; 
construction  of  roads  or  hiking/biking 
trails  along  or  through  riparian  areas; 
chaimelization  and  other  alteration  of 
perennial  and  intermittent  streams  and 
their  hydrological  regimes  for  flood 
control  and  other  water  management 
purposes;  permanent  and  temporary 
Hamming  of  streams  to  create  water 
storage  reservoirs  or  deviate  the  stream's 
course;  human  activities  in  or  near 
Preble's  meadow  jumping  mouse 
habitats;  construction  of  residential, 
commercial,  and  industrial 
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developments,  including  roads«  bridges, 
public  utilities  and  telephone  lines, 
pipelines,  and  other  structures; 
bioremediation  and  hazardous  materials 
management,  containment,  and  cleanup 
efforts  such  as  those  at  Rocky  Flats;  and, 
sand  and  gravel  and  other  types  of 
mining  activities  within  or  upstream  of 
Preble's  meadow  jumping  mouse 
habitats. 

The  Act  and  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  The 
prohibitions  codified  at  50  CFR  17.21, 
in  part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (including  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
captiuB,  or  collect;  or  attempt  any  of 
these),  import  or  export,  ship  in 
interstate  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  imder 
certain  circinnstances.  RegnlatioBS 
governing  permits  are  codified  at  50 
CFR  17.22  and  17.23.  Such  pennita  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  siuvival  of 
the  species,  and/or  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

Requests  for  copies  of  the  r^ulations 
regarding  listed  wildlife  and  inquiries 
about  prohibitions  and  permits  may  be 
addressed  to  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  25486,  Denver  Federal 
Center,  Denver,  Colorado  80225 
(telephone  303/236-8155,  Facsimile 
303/236-8192). 

The  Service  adopted  a  policy  on  July 
1. 1994  (59  FR  34272),  to  identify  to  the 
maximum  extent  practicable  at  the  time 
a  species  is  proposed  for  listing  those 
activities  tfiat  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act  The  intent  of  this  policy  is  to 
incresse  public  awareness  of  the  effect 
of  the  listing  on  proposed  and  ongoing 
activitias  within  a  species'  range.  Tbs 
Service  believes  that,  bused  upon  the 
best  available  infbnnati'm,  the  foUovring 
actions  will  not  result  in  a  violation  of 
section  9,  provided  these  activities  are 
earned  out  in  accordance  widi  mriartng 
ragulaticms  and  permit  requirements: 

(1)  Activities  authoizaa.  Winded,  or 
ied  out  by  Federal  agencies  (e.g., 
lanagoauut,  agricuhmal 
cnavwsions,  wetiand  and  riparian 


habitat  moflifidatieii,  flood  and  erosion 
control,  mineral  and  housing 
development,  recreational  trail 
development,  road  and  dam 
construction,  hazardous  material 
containment  and  cleanup  activities, 
prescribed  bums,  pest  control  activities, 
pipelines  or  utility  lines  crossing 
riparian/wet  meadow  habitats,  logging, 
military  maneuvers  and  training)  when 
such  activity  is  conducted  in 
accordance  with  any  incidental  take 
statement  prepared  by  the  Service  in 
accordance  with  section  7  of  the  Act; 

(2)  Activities  such  as  grazing 
management,  flood  and  erosion  control, 
agriculttiral  conversions,  wetland  and 
riparian  habitat  modification,  mineral 
and  housing  development,  road  and 
dam  construction,  recreational  trail 
development,  hazardous  material 
containment  and  cleanup  activities, 
prescribed  bums,  pest  control  activities, 
pipelines  or  utility  lines  crossing 
riparian/wet  meadow  habitats,  logging, 
military  maneuvers  and  training  when 
such  activity  does  not  occur  in  habitats 
suitable  for  the  survival  and  recovery  of 
the  Preble's  meadow  jumping  mouse,  do 
not  alter  downstream  hydrology  or 
riparian  habitat  supporting  Preble's,  and 
do  not  result  in  actual  death  or  injury 

to  the  species  by  significanUy  modifying 
essential  behavioral  patterns; 

(3)  Within  the  hibernating  period  and 
outside  denning  arees,  controlled  bunu 
and  mowing,  or  other  activities  that 
alter  the  Preble's  meadow  jumping 
mouse  food  sources.  The  period  when 
mowing  and  burning  activities  would 
not  impact  the  Preble's  meadow 
jumping  mouse  nourishment  may  vary 
at  specific  locations,  but  would  usually 
fall  between  October  15  and  April  15  of 
eveivyear: 

(4)  Human  activities  undertaken  on 
foot  or  horseback  at  breeding,  feeding, 
and  hibernating  sites  that  are  non- 
invasive to  the  Preble's  meadow 
jtunping  mouse  (e.g.,  waterfowl  himting, 
bird  watching,  sightseeing, 
photography,  camping,  hiking):  and, 

(5)  Application  of  pesticides  in  areas 
that  do  not  drain  into  Preble's  meadow 
jumpin|  mouse  habitats. 

Activities  that  the  Service  believes 
could  potentiaDy  result  in  a  violation  of 
section  9  include  but  are  not  limited  to: 

(1)  Unauthorized  or  unpermitted 
collecting,  handling,  harassing,  or  taking 
of  the  species: 

(2)  Activities  that  directly  or 
indirsctiy  result  in  the  actual  death  or 
injmy  death  of  f^rable's  meadow 
jujaping  mice,  or  that  modify  the  known 
habitat  of  the  spades  by  significantly 
modifying  essential  behavioral  pettams 
(e.g.,  plowing:  convanion  of  wet 
meadow  or  riparian  Miitats  to 


residential,  commercial,  industrial, 
recreational  areas,  or  cropland; 
overgrazing:  road  and  trail  construction; 
water  development  or  impoundment: 
mineral  extraction  or  processing:  off- 
highway  vehicle  use;  and,  hazardous 
material  cleanup  or  bioremediation). 

Questions  regarding  whether  specific 
activities,  such  as  changes  in  land  use, 
will  constitute  a  violation  of  section  9 
should  be  directed  to  the  Colorado  Field 
Offlce  (see  ADDRESSES  section). 

The  prohibition  against  intentional 
and  unintentional  "take"  of  listed 
species  applies  to  all  landowners 
regardless  of  whether  or  not  their  lands 
are  within  critical  habitat  (see  16  U.S.C. 
1538(a)(1),  1532(la)  and  50  CFR  17.3). 
Section  10(a)(1)(B)  authorizes  the 
Service  to  issue  permits  for  the  taking  of 
listed  species  incidental  to  otherwise 
lawful  activities  such  as  agriculture, 
surface  mining,  and  urban  development. 
Take  permits  authorized  under  section 
10  must  be  supported  by  a  habitat 
conservation  plan  (HCP)  that  identifies 
conservation  measures  that  the 
permittee  agrees  to  implement  to 
conserve  the  species.  A  key  element  of 
the  Service's  review  of  an  HCP  is  a 
determination  of  the  plan's  effect  upon 
the  long-term  conservation  of  the 
species.  The  Service  would  approve  an 
HCP,  and  issue  a  section  10(a)(1)(B) 
permit  if  the  plan  would  minimize  and 
mitigate  the  impacts  of  the  taking  and 
would  not  appreciably  reduce  the 
likelihood  of  the  survival  and  recovery 
of  that  species  in  the  wild. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  wiU 
be  as  acc\uate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  mle  are  hraeby  solicitMi. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  spades; 

(2)  The  location  of  any  additional 
populations  of  this  spades  and  the 
reason  why  any  habitat  should  or 
should  not  be  detsnnined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  spades: 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  ponrihie  impacts 
on  this  spedes; 

(5)  Informatimi  regarding  Proa's 
meedow  jumpiog  mouse  ecology  and 


habitat  requirements  and  preferences 
(e.g.,  preferential  use,  daily  routines, 
night  activities,  site  fidelity): 

(6)  Biological  or  physical  elements 
that  best  describe  Preble's  habitat,  that 
could  be  considered  critical  for  the 
conservation  of  the  species  (e.g., 
colonies,  hibernation,  vegetation,  food, 
topography): 

(7)  Possible  alternative  recreational, 
grazing,  or  forming  practices  that  will 
reduce  or  eliminate  the  take  of  Preble's 
or  their  habitats  (e.g.,  moderate  grazing 
regimes):  and, 

(8)  Other  management  strategies  that 
will  conserve  the  species  throughout  its 
range. 

Final  promulgation  of  the  regulations 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  Register. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Colorado  Field 
Supervisor,  see  ADDRESSES  section. 


National  Environmental  Policy  Act 

The  Service  has  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regvdations  adopted 
pursuant  to  section  4(a)  of  the  Act.  A 
notice  outlining  the  Service's  reasons 
for  this  determination  was  published  in 
the  Federal  Register  on  October  25. 
1983  (48  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

References  Qted 

A  complete  list  of  all  references  dted 
is  available  upon  request  frtim  the 
Colorado  Field  Office  (see  ADDRESSES 
above). 

Author 

The  primary  author  of  this  document 
is  Peter  Plage  of  the  Colorado  Field 
Office  (see  ADDRESSES  section). 


List  of  Sobiects  in  50  CFR  Partl7 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  tiUe  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  9»- 
625, 100  Stat  3500,  imless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  Manunals,  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 

f  17.11    Endangered  and  ttweatened 
wildlife. 


(h) 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertetirate  population 

where  endangered  or 

threatened 


Status 


When 
listed 


Critical 
habitat 


Special 
rules 


Mammals 


Mouse,  Preble's 
meadow  jumping. 


Zapus  hudsonius 
preblei. 


U.SA  (CO,  WY) 


..do 


MA 


r4A 


Dated:  March  7,  1997. 
John  G.  Rogers, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  97-7428  Filed  3-24-97;  8:45  am] 

BILUMG  CODE  4310-66-P 


50  CFR  Part  17 

RIN  1018-AA98 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Reopening  of 
Comment  Period  on  Reports  and  Other 
Data  Pertaining  to  ttie  Listing  of  ttie 
Bruneau  Hot  S^ngsnail 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  reopening  of  public 
comment  period. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  the 
comment  period  on  reports  and  other 
data  pertaining  to  the  listing  of  the 
Bruneau  hot  springsnail  (Pyrgulopsis 
bruneauensis)  is  reopened  for  an 
additional  75  days.  A  notice  of 
availability  that  opened  the  original 
public  comment  period  was  published 
on  September  12,  1995  (60  FR  47339). 
The  Service  extended  the  conunent 
period  until  December  15,  1995,  in  a 
notice  published  on  November  13,  1995 
(60  FR  56976).  The  Service  reopened  the 
comment  period  in  a  notice  published 
on  January  23, 1997  (62  FR  3493). 
Because  of  requests  from  the  High 
I>esert  Coalition,  Inc.,  Bruneau  Valley 
Coalition,  and  Quey  Johns,  the  Service 
hereby  reopens  the  comment  period  and 
solicits  new  information  and  public 


comment  on  all  information  and  data 
received  since  the  listing  of  the  species 
in  1993. 

DATES:  The  comment  period  is  reopened 
until  June  9,  1997.  Any  comments  and 
materials  received  by  the  closing  date 
will  be  considered  in  the  final 
determination. 

ADDRESSES:  Comments  and  materials 
concerning  the  reports  and  other 
information  pertaining  to  the  listing  of 
the  Bruneau  hot  springsnail  should  be 
submitted  to  the  U.S.  Fish  and  Wildlife 
Service,  Snake  River  Basin  Office,  1387 
South  Vinnell  Way,  Room  368,  Boise, 
Idaho  83709.  Reports  and  other  data 
cited  in  this  notice,  and  public 
comments  and  other  materials  received 
will  be  available  for  public  inspection 
during  normal  business  hours  at  the 
above  address. 
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FOR  FURTMEII  MFOMMATION  CONTACT: 
Robert  Ruesink,  Supervisor,  at  the 
address  listed  above  (telephone  208/ 
378-5243.  facsimile  208/378-5262). 

SUPPLEMENTARY  INFORMATKM: 

Background 

On  January  25, 1993,  the  Service 
published  a  final  rule  in  the  Federal 
R^iater  determining  the  Bruneau  hot 
springsnail  (Pyrgulopsis  bnineauensis) 
to  be  an  endangered  species  (58  FR 
5946).  In  its  decision  to  the  list  the 
springsnail  the  Service  relied,  in  {>art, 
on  a  provisional  draft  of  a  U.S. 
Geological  Survey  (USGS)  report 
(Berenbrock  1992)  analyzing  the 
hydrology  of  the  geothennal  aquifer  in 
the  Bruneau  Valley  area.  The  USGS 
provided  the  Service  with  the  draft 
report,  but  did  not  release  it  to  the 
public  and  requested  that  the  Service 
not  release  the  report  to  the  public, 
pending  agency  review  and  approval. 

On  May  7, 1993,  the  Idaho  Farm 
Bureau  Federation,  Owyhee  County 
Farm  Bureau,  Idaho  Cattleman's 
Association,  and  Owyhee  Coimty  Board 
of  Supervisors  challenged  the  listing 
decision  on  several  grounds  in  a  lawsuit 
filed  in  United  States  District  Court  for 
the  District  of  Idaho.  The  plaintifiis 
argued  that  the  Service  committed  a 
number  of  procedural  errors  during  the 
Usting  process,  including  not  allowing 
the  public  to  review  the  draft  USGS 
report.  On  December  14,  1993  the 
district  court  determined  that  the 
Service  committed  several  procedural 
errors  and  set  aside  the  fined  rule  listing 
the  springsnail  as  an  endangered 
species. 

The  district  court  decision  was 
appealed  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  by  two 
intervening  conservation  groups,  the 
Idaho  Conservation  League  and 
Committee  for  Idaho's  High  Desert.  On 
June -29,  1995  the  appellate  court 
overturned  the  district  court  decision 
and  reinstated  the  Bnmeau  hot 
springsnail  to  the  endangered  species 
list.  However,  the  appellate  court 
concluded  that  the  Service  should  have 
made  the  draft  USGS  report  (i.e.. 
Berenbrock  1992)  available  for  public 
review,  as  the  Service  relied  largely  on 
this  report  to  support  the  final  listing 
rule.  The  appellate  court  directed  the 
Service  to  provide  an  opportunity  for 
public  comment  on  the  final  USGS 
report  and  to  reconsider  its  listing 
decision. 

To  comply  with  the  court's  direction, 
the  Service  announced  that  the 
Berenbrock  (1992)  report,  and  other 
reports  and  data  pertaining  to  the  listing 
of  the  springsnail  were  available  for 


public  comment  until  November  13, 
1995,  in  a  notice  published  on 
September  12.  1995  (60  FR  47339). 
Because  of  a  request  from  Susan  E. 
Buxton  on  behalf  of  her  client  (John  B. 
Urquidi,  J  &  J  Ranches,  Bruneau,  Idaho), 
the  Service  extended  the  public 
conunent  period  until  December  15, 
1995,  in  a  notice  published  on 
November  13,  1995  (60  FR  56976). 
Nearly  400  comments  were  received 
from  individuals  and  agencies  during 
the  public  comment  period. 

Because  of  a  moratorium  on  final 
listing  actions  from  April  10, 1995,  imtil 
April  26, 1996  (Public  Law  104-6),  the 
Service  was  unable  to  comply  with  the 
June  1995  court  decision  and  issue  its 
reconsidered  listing  decision.  In 
anticipation  of  the  end  of  the 
moratorium  and  after  it  was  lifted,  the 
Service  issued  interim  guidance  on 
March  11, 1996  (61  FR  9651),  final 
guidance  for  fiscal  year  1996  on  May  16, 
1996  (61  FR  24722),  and  final  guidance 
for  fiscal  year  1997  on  December  5, 1996 
(61  FR  64475),  regarding  the  setting  of 
priorities  for  various  listing  actions. 
These  guidance  documents  focused  the 
Service's  limited  funds  on  emergency 
actions,  and  final  rules  for  inuninenUy 
and  highly  threatened  species,  and  for 
multi-species  packages.  Consequently, 
the  Service  took  no  action  on  the 
springsnail  during  fiscal  year  1996. 
lliough  listing  priorities  now  allow  the 
Service  to  take  final  action  on  this  court 
decision,  it  has  been  over  1  year  since 
the  close  of  the  last  public  comment 
period.  As  a  result,  the  Service  made 
available  for  public  review  new 
information  and  other  data  pertaining  to 
the  listing  of  the  Bruneau  hot 
springsnail  received  since  the  close  of 
the  November  13, 1995,  comment 
period.  Because  of  requests  fit)m  the 
High  Desert  Coalition,  Inc.,  Bruneau 
Valley  Coalition,  and  Quey  Johns,  the 
Service  hereby  reopens  the  comment 
period  and  solicits  new  information  and 
public  comment  on  all  information  and 
data  received  since  the  listing  of  the 
species  in  1993. 

Available  Reports  and  Data 

The  following  combined  list  of  reports 
and  letters  contained  in  Service  files, 
including  other  non-cited  information, 
are  available  for  public  review: 

Berenbrock.  C.  1992.  Effects  of  well 
discharges  on  hydraulic  heads  in  and 
spring  discharges  from  the  geothennal 
aquifer  system  in  the  Bruneau  area, 
Owyhee  County,  southwestern  Idaho. 
U.S.  Geological  Survey,  Water- 
Resources  Investigations,  Boise,  Idaho. 
Preliminary  report. 

Berenbrock,  C.  1993.  Effects  of  well 
discharges  on  hydraulic  heads  in  and 


spring  discharges  fivm  the  geothennal 
aquifiar  system  in  the  Bruneau  area, 
Owyhee  County,  southwestern  Idaho. 
U.S.  Geological  Survey,  Water- 
Resources  Investigations  Report  93- 
4001,  Boise,  Idaho. 

Bruneau  Valley  Coalition,  Inc.  1995. 
Habitat  maintenance  and  conservation 
plan  for  the  Bruneau  hot  springsnail. 
January,  1995.  Unpublished  plan. 

Bruneau  Valley  Coalition,  Inc.  1995. 
Proposed  amendment  to  the 
"Threatened  and  Endangered  Species" 
section  of  the  Interim  Comprehensive 
Land  Use  Plan  for  the  federally  and  state 
managed  lands  in  Owyhee  County. 
Unpublished  amendment. 

Idaho  Water  Resources  Research 
Institute  1994.  Bruneau  hot  springs 
aquifer  restoration  report:  a  preproposal. 
Unpublished  report.  University  of 
Idaho.  Moscow,  Idaho. 

Lee,  J.  A.  1994.  Summary  report  for 
the  control  survey  of  the  Bruneau  hot 
springsnail.  Unpublished  report.  Bureau 
of  Land  Management,  Boise  District 
Office,  Boise,  Idaho. 

Wadenka,  G.  C.  1993.  Report  on  the 
1993  Bruneau  hot  springsnail  site 
survey.  Unpublished  report. 

Mladenka,  G.  C.  1995.  Bruneau  Hot 
Springs  invertebrate  survey. 
Unpublished  report.  Stream  Ecology 
Center,  Idaho  State  University, 
Pocatello,  Idaho. 

Mladenka.  G.C.  and  G.W.  Minshall 
1996.  Report  on  the  1996  Bruneau  hot 
springsnail  site  survey.  Unpublished 
report. 

Royer,  T.  V.  and  G.  W.  Minshall  1993. 
1993  Aiuiual  Monitoring  Report: 
Bruneau  hot  springsnail  (Pyrgulopsis 
bnineauensis).  Unpublished  report. 
Stream  Ecology  Center,  Idaho  State 
University,  Pocatello,  Idaho. 

U.S.  Geological  Survey  1993. 
Unpublished  letter  addressing  error  in 
estimating  natural  recharge  to 
geothermal  aquifer  system,  and  status  of 
Bruneau-area  ground  water-levels  and 
spring  discharges.  Boise,  Idaho. 

U.S.  Geological  Survey  1995a. 
Unpublished  letter  summarizing  results 
of  Bruneau-area  ground  water-level  and 
spring  discharge  monitoring  data 
through  December  1994.  Boise.  Idaho. 

U.S.  Geological  Survey  1995b. 
Unpublished  letter  commenting  on 
Idaho  Water  Resources  Research 
Institute's  report  and  summarizing 
provisional,  spring  discharge  data 
collected  &x)m  June  1994  through  July 
1995  from  three  hot  springs  above  Hot 
Creek,  Idaho. 

U.  S.  Geological  Survey  1996a. 
Unpublished  letter  sununarizing 
Bruneau-area  ground  water-level  and 
spring  discharge  monitoring  data 


collected  through  January  1996.  Boise, 
Idaho. 

U.S.  Geological  Survey  1996b.  Annual 
report  siunmarizing  results  of  Bruneau- 
area  ground  water-level  and  spring 
discharge  monitoring  through  Jiuie 
1996.  Boise,  Idaho. 

U.S.  Geological  Survey  1996c.  Annual 
report  summarizing  results  of  Bruneau- 
area  ground  water-level  and  spring 
discharge  monitoring  through 
September  1996.  Boise,  Idaho. 

Vanicchione.  J.  T.  and  G.  W.  Minshall 
1995.  1994  Monitoring  Report:  Bnmeau 
hot  springsnail  (F'yrgulopsis 
bruneauensis).  Technical  Bulletin  No. 
95-14,  Idaho  Bureau  of  Land 
Management. 

Vanicchione.  J.  T.  and  G.  W.  Minshall 

1995.  Gut  content  analysis  of  wild 
Gambusia  and  Tilapia  in  Hot  Creek, 
Bruneau,  Idaho.  Unpublished  report, 
Idaho  State  University,  Pocatello,  Idaho. 

Vanicchione,  J.T.  and  G.  W.  Minshall 

1996.  1995  Monitoring  Report:  Bnmeau 
hot  springsnail  (Pyrgulopsis 
bruneauensis).  Idaho  Bureau  of  Land 
Management  Technical  Bulletin  No.  96- 
8.  Stream  Ecology  Center,  Idaho  State 
University,  Pocatello,  Idaho. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act,  as  amended 
(16  U.S.C.  1531-1544.) 

List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Dated:  March  18, 1997. 
Thomas  J.  Dwjmr, 

Acting  Regional  Director.  Region  1.  U.S.  Fish 
and  Wildlife  Service. 

[FR  Doc.  97-7449  Filed  3-24-97;  8:45  am] 
BMJJNQ  CODE  4310-66-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
P.O.  031407B] 

Mid-Atlantic  Fishery  Management 
Council;  PubUc  Hearings 

AQBICY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  hearings;  request  for 

comments. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  will 


hold  public  hearings  to  idlow  for  input 
on  proposed  Amendment  10  to  the 
Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fishery  (FMP). 

DATES:  Written  comments  will  be 
accepted  until  May  2, 1997.  The  public 
hearings  will  being  at  7  p.m.  and  will  be 
tape  recorded  with  the  tapes  filed  as  the 
official  transcript  of  the  hearings.  The 
hearings  are  scheduled  as  follows: 

1.  Tuesday,  April  8, 1997,  Machias, 
ME 

2.  Wednesday,  April  9, 1997, 
Ellsworth.  ME 

3.  Monday,  April  14, 1997,  Cape  May 
Courthouse,  NJ 

ADDRESSES:  Send  comments  to:  David  R. 
Keifer,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115  Federal  Building,  300  South  New 
Street,  Dover,  DE  19904-6790. 

The  hearings  will  be  held  at  the 
following  locations: 

1.  Machias — University  of  Maine 
(Science  Building,  Room  202),  9  O'Brien 
Avenue,  Machias,  ME,  telephone  207- 
255-1200. 

2.  Ellsworth— Holiday  Inn,  215  High 
Street,  Ellsworth,  ME,  telephone  207- 
667-9341. 

3.  Cape  May  Courthouse — Cape  May 
Extension  Office,  Dennisville  Road, 
Cape  May  Courthouse,  NJ,  telephone 
609-465-5115. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  302-674-2331  (fax  302- 
674-5399). 

SUPPLBiefTARY  INFORMATION:  An 
individual  transferable  quota  (TTQ) 
allocation  system  for  the  FMP  was 
implemented  in  Amendment  8  (55  FR 
24184,  June  14,  1990).  It  was 
discovered,  about  that  time,  that  the 
Maine  inshore  ocean  quahog,  or 
"mahogany  quahog,"  fishery  that 
occurred  on  the  same  species  (Arctica 
islandica)  was  moving  out  of  state 
waters  into  the  exclusive  economic  zone 
(EEZ).  This  created  quite  a  problem,  in 
that  the  Magnuson  Fishery  Conservation 
and  Management  Act  mandated  that  "to 
the  extent  practical,  an  individual  stock 
of  fish  shall  be  managed  as  a  unit 
throughout  its  range,  and  interrelated 
stocks  of  fish  shall  be  managed  as  a  unit 
or  in  close  coordination"  (National 
Standard  3).  The  small  inshore  Maine 
mahogany  ocean  quahog  fishery  differs 
profoundly  from  the  traditional  EEZ 
ocean  quahog  fishery  that  occius  on 
Georges  Bank  and  south,  because  the 
mahogany  quahogs  are  harvested  at  a 
much  smaller  average  size  by  fishermen 
on  a  much  smaUer  scale  individually 
than  in  the  ocean  quahog  fishery.  The 
management  tools  develo(>ed  during  the 
first  20  years  of  Federal  management  for 


surf  clams  and  ocean  quahogs  did  not  fit 
the  Maine  fishery  well.  In  1990,  as  a 
temporary  expedient,  it  was  decided  to 
declare  the  Maine  ocean  quahog  fishery 
"experimental,"  pending  a  better  and 
permanent  solution.  Amendment  10  is 
intended  to  provide  that  solution  and 
fully  integrate  the  Maine  fishery  into  the 
FMP  upon  the  expiration  of  the 
experimental  fishery  on  September  30. 
1997.  Amendment  10  would  create  a 
separate  additional  unit  of  quota  (27,611 
bushels,  or  less  than  1  percent  of  the 
total  EEZ  quota)  for  ocean  quahogs 
landed  in  Maine  from  the  KRZ.  "There 
are  currendy  no  limitations  on  entry 
into  the  fishery.  Vessel  owners  and 
dealers  would  have  to  obtain  permits 
and  comply  with  all  reporting 
requirements,  as  has  been  done  during 
the  experimental  fishery.  The  principal 
intent  of  Amendment  10  would  be  to 
preserve  the  artisanal  nature  of  this 
fishery  with  the  minimal  amount  of 
Federal  intrusion  necessary  for  the 
conservation  and  management  of  the 
fishery.  Amendment  10  would  also 
introduce  a  voluntary  vessel  tracking 
system  (VTS)  and  would  require 
mandatory  operator  permits. 

Participants  in  the  Maine  ocean 
quahog  fishery  would  be  required  to 
comply  with  Uie  provisions  of 
Amendment  8  to  the  FMP,  except  as 
modified  by  the  following  proposed 
management  measures: 

1.  "Tne  Governor  of  the  State  of  Maine 
would  receive  an  allocation  for  ocean 
quahogs  landed  in  Maine  from  the  EEZ. 

2.  The  initial  provisional  EEZ  quota 
(27,61 1  bushels]  would  be  the  average  of 
the  first  5  years  of  the  experimental 
fishery. 

3.  Ine  State  of  Maine  would  continue 
to  test  for  and  certify  for  p>aralytic 
shellfish  poisoning  (PSP)  in  the  ocean 
quahogs  landed  in  its  State,  whether 
from  the  EEZ  or  Territorial  Sea  to  ensure 
public  health. 

4. The  status  of  the  Maine  allocation 
would  have  the  same  legal  status  as 
ITQs  for  the  remainder  of  the  fishery. 
Just  as  those  quota  owners  may  make 
any  financial  arrangements  that  they  see 
fit  (consistent  with  governing 
regulations)  for  the  harvesting  of  their 
quota,  so  could  the  Governor  of  Maine. 

5.  The  State  of  Maine  would 
administer  the  EEZ  quota,  except  that 
no  program  would  exempt  participants 
from  any  of  the  permitting  and  reporting 
requirements  specified  in  Amendment 
10  or  prior  amendments  to  the  FMP. 

6.  hfon-Maine  vessels  that  hold  ITQs 
for  quahogs  would  not  be  prohibited 
from  fishing  in  the  Federal  waters  off 
Maine  but,  if  they  choose  to  land  their 
catch  in  Maine,  they  would  be  required 
to  adhere  to  all  State  landings  laws. 
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7.  There  would  be  no  provision  to 
convert  Maine  allocation  (bag  tags)  to 
cage  tags  or  cage  tags  to  bag  tags. 

8.  N4aine  reporting  would  be  in 
number  of  "bushels"  through  bag  tags. 

All  vessels  and  dealers  partici{>ating 
in  the  Maine  fishery  would  be  required 
to  maintain  and  submit  logbooks 
pursuant  to  §  648.7(b)(ii).  Federal 
reporting,  as  is  currendy  required  for 
the  experimental  fishery,  would 
continue.  Maine  landing  laws  require  all 
bushels  of  Maine  ocean  quahogs  to  be 
tagged  for  PSP.  Maine  would  continue 
their  bag  tag  program,  which  could  be 


used  as  a  basis  for  allocation  should 
Maine  decide  to  distribute  its  allocation. 

Any  surf  clam  or  ocean  quahog 
fishermen  may  decide  to  voluntarily 
participate  in  a  vessel  tracking  system 
(VTS)  rather  than  the  mandatory  call-in 
system  currently  in  place.  The  VTS 
requirements  are  specified  at  §  648.9. 

All  surf  clam  and  ocean  quahog 
fishermen  would  be  required  to  have 
operator  permits.  Operator  permit 
requirements  are  specified  at  §  648.5. 

The  hearings  are  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 


auxiliary  aids  shoidd  be  directed  to 
David  Keifer  at  the  Council  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
hearing  date. 

Anthority:  16  U.S.C.  1801  et  seq. 

Dated:  March  19,1997. 
Bmc«  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-7531  Filed  3-24-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mtes  or 
proposed  rules  that  are  appticat)ie  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Secretary  of  Agriculture 

{Special  Cotton  Import  Quota 
Announcement  Number  3] 

Import  Quota;  Upland  Cotton 

agency:  Office  of  the  Secretary,  USDA. 
action:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  44,900,528 
kilograms  (98,988,801  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agricidtiuv 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of     , 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Annoimcement  Nimiber  3, 
effective  February  1, 1997,  and  is  set 
forth  in  subheading  9903.52.03, 
subchapter  m,  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 
DATES:  The  quota  is  effective  as  of 
February  1, 1997,  and  applies  to  upland 
cotton  purchased  not  later  than  May  1, 
1997  (90  days  fit>m  the  date  the  quota 
is  established),  and  entered  into  the 
United  States  not  later  than  July  30, 
1997  (180  days  from  the  date  the  quota 
is  established). 

FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
Utlited  States  Department  of 
Agriculture.  Stop  0515,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202) 720-8841. 

SUPPI.EMENTARY  MFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10- week  period,  the  Friday 
through  Tliursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1-3/32 


inch  cotton,  CLF.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  centa 
per  poimd.  This  condition  was  met 
during  the  consecutive  10- week  period 
that  ended  December  19, 1996. 
Therefore,  a  quota  referenced  as  the 
Secretary  of  Agricultiu^'s  Special 
Cotton  Import  Quota  Aimouncement 
Niunber  3,  effective  February  1, 1997,  is 
hereby  established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29,  1996,  added  six 
new  HTS  subheadings  fcK  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

To  be  effective  as  soon  as  possible. 
Quota  3  is  established  as  of  February  1, 
1997,  and  applies  to  upland  cotton 
purchased  not  later  than  May  1, 1997, 
and  entered  into  the  United  States  not 
later  than  July  30, 1997.  The  quota 
amount,  44,900,528  kilograms 
(98,988,801  pounds),  is  equal  to  1 
week's  consimiption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
September  1996  through  November 
1996.  The  special  import  quota 
identifies  a  quantity  of  imports  that  is 
not  subject  to  the  over-quota  tariff  rate 
of  a  tariff-rate  quota.  The  quota  is  not 
divided  by  staple  length  or  by  country 
of  origin.  The  quota  does  not  affect 
existing  tariff  rates  or  phytosanitary 
regulations.  The  quota  does  not  apply  to 
Extra  Long  Staple  cotton. 

Authority:  Sec.  136.  Pub.  L  104-127  and 
U.S.  Note  6(a).  Subchapter  HI,  Chapter  99  of 
the  HTS. 

Signed  at  Washington,  D.C,  on  March  18, 
1997. 

DanGUckBan. 

Secretary. 

[FR  Doc  97-7405  Filed  3-24-97;  8:45  am) 


[SpecW  Cotton  Import  Quota 
Announcement  Numtier  4] 

Import  Quota;  Upland  Cotton 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  44,900,528 
kilograms  (98,988,801  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29,  1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
C^ota  Announcement  Niunber  4, 
effective  February  8, 1997,  and  is  set 
forth  in  subheading  9903.52.04. 
subchapter  III,  chapter  99  of  the 
Harmonized  Tariff  Schedide  of  the 
United  States  (HTS). 
DATES:  The  quota  is  effective  as  of 
February  8, 1997,  and  applies  to  upland 
cotton  purchased  not  later  than  May  8. 
1997  (90  days  from  the  date  the  quota 
is  established),  and  entered  into  the 
United  States  not  later  than  August  6. 
1997  (180  days  from  the  date  the  quota 
is  established). 

FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture.  Stop  0515.  P.O.  Box  2415, 
Washington.  DC  20013-2415,  or  call 
(202)  720-8841. 

SUPPLEMENTARY  mFORMATKM:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10- week  period,  the  Friday 
through  Thursday  average  price 
quotation  fcv  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1^2 
inch  cotton.  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
EiuDpe  price  by  more  than  1.25  cents 
per  poimd.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  December  26, 1996. 
Therefore,  a  quota  referenced  as  the 
Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Annoimcement 
Number  4,  effective  February  8, 1997,  is 
hereby  established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
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upland  cotton  special  import  quotas  in 
subchapter  in  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
imtil  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29, 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  t>e  in  effect  at  one  time. 

To  be  effective  as  soon  as  possible. 
Quota  4  is  estabUshed  as  of  February  8, 
1997,  and  applies  to  upland  cotton 
purchased  not  later  than  May  8,  1997, 
and  entered  into  the  United  States  not 
later  than  August  6, 1997.  The  quota 
amount.  44.900,528  kilograms 
(98,988.801  pounds),  is  equal  to  1 
week's  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjiisted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
September  1996  through  November 
1996.  The  special  import  quota 
identifies  a  quantity  of  imports  that  is 
not  subject  to  the  over-quota  tariff  rate 
of  a  tariff-rate  quota.  The  quota  is  not 
divided  by  staple  length  or  by  country 
of  origin.  The  quota  does  not  affect 
existing  tariff  rates  or  phytosanitary 
regulations.  The  quota  does  not  apply  to 
Extra  Long  Staple  cotton. 

AndMiity:  Sac.  136.  Pub.  L  104-127  and 
U.S.  Note  6(a).  Subchapter  m.  Chapter  99  of 
the  HTS. 

Signed  at  Washington.  DC.  on  March  18. 
1997. 

DuGbckman, 

S9CT9tary. 

[FR  [)o&  97-7406  Filed  3-24-97;  8:45  am] 
Ml* 


(SpaoW  Cotton  Import  Quota 
AimounccnMnt  Number  5] 

Import  Quota;  Upland  Cotton 

agency:  Office  of  the  Secretary.  USDA. 
action:  Notice. 

SUMMART:  A  special  import  quota  for 
upland  cotton  equal  to  44,900.528 
kilograms  (98.988.801  pounds)  is 
estabUshed  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7.  1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  3. 
effective  February  15. 1997.  and  is  set 
forth  in  subheading  9903.52.05. 
subchapter  UI.  chapter  99  of  the 


Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 
DATES:  The  quota  is  effective  as  of 
February  15. 1997.  and  appUes  to 
upland  cotton  purchased  not  later  than 
May  15. 1997  (90  days  from  the  date  the 
quota  is  estabUshed).  and  entered  into 
the  United  States  not  later  than  August 
13. 1997  (180  days  from  the  date  the 
quota  is  estabUshed). 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency. 
United  States  Department  of 
Agriculture,  Stop  0515,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)  720-8841. 

SUPPI.EMENTARY  INFORMATKM:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
aimounced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1%2 
inch  cotton.  C.I.F.  northern  Europe  (U.S. 
Northern  Eiut>pe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10- week  period 
that  ended  January  2. 1997.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Annoimcement  Number  5. 
effective  F^ruary  15. 1997.  is  hereby 
estabUshed. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in  - 
subchapter  III  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earUest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29. 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

"To  be  effiective  as  soon  as  possible. 
Quota  5  is  established  as  of  February  15. 
1997.  and  appUes  to  upland  cotton 
purchased  not  later  than  May  15,  1997, 
and  entered  into  the  United  States  not 
later  than  August  13. 1997.  The  quota 
amount.  44,900,528  kilograms 
(98,988.801  pounds),  is  equal  to  1 
week's  consiunption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
September  1996  through  November 
1996.  The  special  import  quota 
identifies  a  quantity  of  imports  that  is 
not  subject  to  the  over-quota  tariff  rate 
of  a  tariff-rate  quota.  The  quota  is  not 


divided  by  staple  length  or  by  country 
of  origin.  The  quota  does  not  affect 
existing  tariff  rates  or  phytosanitary 
regtilations.  The  quota  does  not  apply  to 
Extra  Long  Staple  cotton. 

Authority:  Sec.  136,  P.L.  104-127  and  U.S. 
Note  6(a),  Subchapter  m.  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  DC,  on  March  18, 
1997. 

Dan  GUckman, 

Secretary. 

[FR  Doc.  97-7407  Filed  3-24-97;  8:45  am) 
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Secretary  of  Agrtculture's  Special 
Cotton  Import  Quota  Announcement 
Numbers 

AGENCY:  Office  of  the  Secretary,  USDA. 
action:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  44,900,528 
kilograms  (98,988.801  pounds)  is 
estabUshed  in  accordance  with  section 
1 36(b)  of  the  Federal  Agricidture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7.  1991.  and 
Presidential  Proclamation  6948  of 
October  29. 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Annoimcement  Number  6, 
effective  February  22, 1997,  and  is  set 
forth  in  subheading  9903.52.06, 
subchapter  III,  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  SUtes  (HTS). 
DATES:  The  quota  is  effective  as  of 
February  22, 1997,  and  appUes  to 
upland  cotton  purchased  not  later  than 
May  22. 1997  (90  days  bom  the  date  the 
quota  is  established),  and  entered  into 
the  United  States  not  later  than  August 
20,  1997  (180  days  from  the  date  the 
quota  is  established). 
FOR  FURTHER  MFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency. 
United  States  Department  of 
Agriculture,  Stop  0515,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)  720-8841. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
aimounced  immediately  if,  for  any 
consecutive  10- week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1-3/32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 


per  pound.  This^xuidition  was  met 
during  the  consecutive  10- week  period 
that  ended  January  9. 1997.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agricultiue's  Special  Cotton  Import 
C^ota  Announcement  Ntimber  6. 
effective  February  22. 1997,  is  hereby 
estabUshed. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earUest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29. 1996.  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

"To  be  effective  as  soon  as  possible. 
Quota  6  is  estabUshed  as  of  February  22, 
1997,  and  appUes  to  upland  cotton 
purchased  not  later  than  May  22, 1997. 
and  entered  into  the  United  States  not 
later  than  August  20, 1997.  The  quota 
amount.  44,900.528  kilograms 
(98,988,801  poimds),  is  equal  to  1 
week's  constmiption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
September  1996  through  November 
1996.  The  special  import  quota 
identifies  a  quantity  of  imports  that  is 
not  subject  to  the  over-quota  tariff  rate 
of  a  tariff-rate  quota.  The  quota  is  not 
divided  by  staple  length  or  by  country 
of  origin.  The  quota  does  not  affect 
existing  tariff  rates  or  phytosanitary 
regulations.  The  quota  does  not  apply  to 
Extra  Long  Staple  cotton. 

Autbority:  Sec.  136,  P.L.  104-127  and  U.S. 
Note  6(a),  Subchapter  m.  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  D.C,  on  March  18. 
1997. 

DanGlklauB. 
Secretary. 

(FR  Doc  97-7408  Filed  3-24-97: 8:45  am] 
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Sacratary  of  Agricultura'a  Special 
Cotton  Import  Quota  Announcamant 
Number? 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  44,900.528 
kilograms  (98.988.801  poimds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 


Proclamation  6301  of  Jime  7. 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Annoimcement  Number  7. 
effective  March  1, 1997,  and  is  set  forth 
in  subheading  9903.52.07,  subchapter 
m.  chapter  99  of  the  Harmonized  'Tariff 
Schedule  of  the  United  States  (HTS). 
DATES:  The  quota  is  effective  as  of 
March  1, 1997,  and  appUes  to  upland 
cotton  purchased  not  later  than  May  29. 
1997  (90  days  from  the  date  the  quota 
is  estabUshed).  and  entered  into  the 
United  States  not  later  than  August  27. 
1997  (180  days  from  the  date  ibe  quota 
is  estabUshed). 

FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency. 
United  States  Department  of 
Agriculture.  Stop  0515.  P.O.  Box  2415. 
Washington.  DC  20013-2415  or  call 
(202) 720-8841. 

SUPPLEMBfTARY  MFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1^^ 
inch  cotton.  C.LF.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  January  16. 1997.  Therefore, 
a  quota  refar«iced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
C^iota  Announcement  Number  7.  • 
effective  March  1, 1997.  is  hereby 
estabUshed. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  m  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earUest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29,  1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

'To  be  effective  as  soon  as  possible. 
Quota  7  is  established  as  of  March  1. 
1997,  and  appUes  to  upland  cotton 
purchased  not  later  than  May  29. 1997. 
and  entered  into  the  United  States  not 
later  than  August  27. 1997.  The  quota 
amount.  44.900,528  kilograms 
(98.988.801  pounds),  is  equal  to  1 
week's  consumption  of  upland  cotton 


by  domestic  mills  at  the  seasonaUy- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
September  1996  through  November 
1996.  The  special  import  quota 
identifies  a  quantity  of  imports  that  is 
not  subject  to  the  over-quota  tariff  rate 
of  a  tarijff-rate  quota.  The  quota  is  not 
divided  by  staple  length  or  by  country 
of  origin.  The  quota  does  not  affiact 
existing  tariff  rates  or  phytosanitary 
regulations.  The  quota  does  not  apply  to 
Extra  Long  Staple  cotton. 

AodMrity:  Sec.  136.  PL  104-127  and  U.S. 
Note  6(a).  Subchapter  m.  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  D.C,  on  March  18. 
1997. 

DanGUdcmaD, 
Secretary. 

(FR  Doc.  97-7409  FUed  3-24-07;  8:45  am) 
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Secretary  of  Agrlculture'a  Special 
Cotton  Import  Quota  Announcement 
Numbers 

AGENCY:  Office  of  the  Secretary.  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  44,900,528 
kilograms  (98.988.801  poimds)  is 
estabUshed  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7. 1991.  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quoU  is 
referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  8. 
effective  March  8,  1997,  and  is  set  forth 
in  subheading  9903.52.08.  subchapter 
in,  chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  SUtes  (HTS). 
DATES:  The  quota  is  effective  as  of 
March  8, 1997,  and  appUes  to  upland 
cotton  purchased  not  later  than  June  5. 
1997  (90  days  from  the  date  the  quota 
is  established),  and  entered  into  the 
United  States  not  later  than  September 
3. 1997  (180  days  from  the  date  the 
quota  is  established). 
FOR  FURTHER  MFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency. 
United  States  Department  of 
Agriculture.  Stop  0515,  P.O.  Box  2415. 
Washington.  DC  20013-2415  or  caU 
(202) 720-8841. 

SUPPLEMBfTARY  MFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
aimounced  immediately  if,  for  any 
consecutive  10- week  period,  the  Friday 
through  Thursday  average  price 
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quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  l%a 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10- week  period 
that  ended  January  23, 1997.  Thwefore, 
a  quota  referenced  as  the  Secretary  of 
Agricultiire's  Special  Cotton  Import 
Quota  Announcement  Number  8, 
effective  March  8, 1997,  is  hereby 
established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  a%ct  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29.  1996.  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximiun  of  26  quotas 
may  now  be  in  effect  at  one  time. 

To  be  effective  as  soon  as  possible. 
Quota  8  is  established  as  of  March  8, 
1997,  and  applies  to  upland  cotton 
piuchased  not  later  than  June  5,  1997, 
and  entered  into  the  United  States  not 
later  than  September  3,  1997.  The  quota 
amount.  44,900.328  kilograms 
(98,988,801  pounds),  is  equal  to  1 
week's  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
September  1996  through  November 
1996.  The  special  import  quota 
identifies  a  quantity  of  imports  that  is 
not  subject  to  the  over-quota  tariff  rate 
of  a  tariff-rate  quota.  The  quota  is  not 
divided  by  staple  length  or  by  country 
of  origin.  The  quota  does  not  affect 
existing  tariff  rates  or  phytosanitary 
regulations.  The  quota  does  not  apply  to 
Extra  Long  Staple  cotton. 

Aadnrily:  Sec  138,  P.L  104-127  and  U.S. 
Note  6(a),  Subchapter  ID.  Chapter  99  of  the 
HTS. 

Signed  at  Washington.  DC.  on  March  18, 
1997. 


ACTION:  Notice. 


iGl 

Secretary. 
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Office  of':he  Secretary 

Secretary  of  Agricurture's  Special 
Cotton  Import  Quota  Announcement 
Number  9 

AGENCY:  Office  of  the  Secretary.  USDA. 


SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  45.099.152 
kilograms  (99,426.691  pounds)  is 
estabUshed  in  accordance  with  section 
136(b)  of  the  Federal  Agricxdture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  9, 
effective  April  24, 1997,  and  is  set  forth 
in  subheading  9903.52.09,  subchapter 
in,  chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
DATES:  The  quota  is  effective  as  of  April 
24, 1997,  and  appUes  to  upland  cotton 
purchased  not  later  than  Jtdy  22, 1997 
(90  days  from  the  date  the  quota  is 
estabhshed),  and  entered  into  the 
United  States  not  later  than  October  20, 
1997  (180  days  from  the  date  the  quota 
is  estabhshed). 

FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont.  Farm  Service  Agency, 
United  States  E)epartment  of 
Agriculture,  Stop  0515,  P.O.  Box  2415, 
Washington,  DC  20013-2415,  or  call 
(202)  720-8841. 

SUPPt.aKNTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  inunediately  if,  for  any 
consecutive  10- week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  MiddUng  I'/Sa 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  January  30,  1997.  Thwefore, 
a  quota  referenced  as  the  Secretary  of 
Agriciilture's  Special  Cotton  Import 
Quota  Announcement  NumLer  9. 
effiactive  April  24. 1997.  is  hereby 
estabhshed. 

Previously  there  were  only  20 
subheadings  available  fOr  designating 
upland  cotton  special  import  quotas  in 
subchapter  m  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earUest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29,  1996.  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 


To  be  efiiactive  as  soon  as  possible, 
Quota  9  is  estabhshed  as  of  April  24, 
1997.  and  appUes  to  upland  cotton 
purchased  not  later  than  July  22. 1997, 
and  entered  into  the  United  States  not 
later  than  (October  20. 1997.  The  quota 
amount.  45,099.152  kilograms 
(99.426,691  pounds),  is  equal  to  1 
week's  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
October  1996  through  December  1996. 
The  special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  coimtry  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  Sec.  136,  Pub  L  104-127  and 
U.S.  Note  6(a),  Subchapter  m.  Chapter  99  of 
the  HTS. 

Signed  at  Washington,  DC,  on  March  18, 
1997. 

OuiGlickinan, 

Secretary. 

|FR  Doc.  97-7411  Filed  3-24-97;  8.45  am] 
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Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Numk>er  10 

AOENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  45,099,152 
kilograms  (99,426.691  pounds)  is 
estabhshed  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7,  1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  10, 
effective  May  1, 1997.  and  is  set  forth  in 
subheading  9903.52.10.  subchapter  m. 
chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
DATES:  The  quota  is  effective  as  of  May 
1, 1997,  and  applies  to  upland  cotton 
purchased  not  later  than  July  29,  1997 
(90  days  bom  the  date  the  quota  is 
estabhshed),  and  entered  into  the      "" 
United  States  not  later  than  October  27, 
1997  (180  days  from  the  date  the  quota 
is  estabUshed). 

FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Department  of 


Agriculture,  Stop  0515.  P.O.  Box  2415, 
Washington.  DC  20013-2415.  or  call 
(202)  720-8841. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
aimounced  immediately  if.  for  any 
consecutive  10- week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  IV32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  February  6,  1997.  Therefore, 
a  quota  referenced  as  the  Secretary  of 
Agricultuire's  Special  Cotton  Import 
Quota  Aimoimcement  Number  10, 
effective  May  1, 1997,  is  hereby 
estabhshed. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earhest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29,  1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximiun  of  26  quotas 
may  now  be  in  effiect  at  one  time. 

To  be  effective  as  soon  as  possible, 
Quota  10  is  established  as  of  May  1, 
1997,  and  appUes  to  upland  cotton 
purchased  not  later  than  July  29, 1997, 
and  entered  into  the  United  States  not 
later  than  October  27. 1997.  The  quota 
amount,  45,099,152  kilograms 
(99.426.691  poimds).  is  equal  to  1 
week's  consvunption  of  upland  cotton 
by  domestic  mills  at  the  seascHially- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
Octobw  1996  through  December  1996. 
The  special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regtdations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 


Airtfaority:  Sec.  136.  Pub.  L.  104-127  and 
U.S.  Note  6(a).  Subchapter  m,  Qiapter  99  of 
the  HTS. 

Signed  at  Washington,  D.C.,  on  March  18, 
1997. 

Dan  GlKkman, 
Secretajy. 
(FR  Doc.  97-7412  Filed  3-24-97;  8:45  am) 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  97-02^-1] 

Availability  of  an  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  pubUc 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
review  of  an  appUcation  for  a  permit  to 
allow  the  release  into  the  environment 
of  a  nonindigenous  biological  control 
agent.  The  environmental  assessment 
provides  a  basis  for  our  conclusion  that 
the  release  into  the  envirorunent  of  the 
biological  control  agent  will  not  present 
a  risk  of  introducing  plant  pests  into  the 
United  States  or  disseminating  plant 
pests  within  the  United  States  and  will 
not  have  a  significant  impact  on  the 
quahty  of  the  human  environment. 
Based  on  its  finding  of  no  significant 
impact,  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 
ADDRESSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  pubUc 
inspection  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  pan.,  Monday  through 
Friday,  except  hoUdays.  Persons 
wishing  to  inspect  those  doctmients  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  fadhtate  entry  into  the  reading 
room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  D.  Heimessey,  Entomologist, 
Biological  Assessment  and  Taxonomic 
Support.  PPQ,  APHIS,  4700  River  Road, 
Unit  133,  Riverdale,  MD  20737-1236, 


(301)  734-7839:  or  E-mail: 
rhenness@aphis.usda.gov.  For  copies  of 
the  environmental  assessment  and 
finding  of  no  significant  impact,  write  to 
Ms.  Deborah  Knott  at  the  same  address. 
Please  refer  to  the  tide  of  the 
environmental  assessment  when 
ordering  copies. 

SUPPI.EMENTARY  INFORMATION:  Under  the 
Federal  Plant  Pest  Act,  as  amended  (7 
U.S.C.  ISOaa  et  seq.).  and  the  Plant 
Quarantine  Act,  as  amended  (7  U.S.C. 
151  et  seq.)  (the  Acts),  the  U.S. 
Department  of  Agricultiue  (USDA)  has 
broad  authority  to  regidate  the 
importation,  interstate  movement,  and 
release  into  the  environment  of 
organisms  in  order  to  prevent  the 
dissemination  of  plant  pests  into  the 
United  States  or  interstate.  The  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  regulates  plant  pests  under 
regulations  promulgated  pursuant  to  the 
Acts  and  contained  in  7  CFR  part  330 
(referred  to  below  as  the  regulations). 
The  regulations  require,  among  other 
things,  that  a  permit  be  obtained  for  the 
movement  of  a  plant  pest  into  or 
through  the  United  States  or  interstate. 
The  regulations  and  Acts  also  allow  the 
Department  to  include  in  the  permit 
conditions  to  prevent  the  dissemination 
of  plant  pests. 

Under  the  National  Enviroiunental 
Pohcy  Act  of  1969,  as  amended  (NEPA) 
(42  U.S.C.  4321  et  seq.).  APHIS  typically 

Erepares  an  environmental  assessment 
efore  issuing  a  permit  for  the  release  in 
the  United  States  of  nonindigenous 
organisms. 

hi  accordance  with  applicable 
regulations,  APHIS  has  received  an 
appUcation  for  a  permit  for  the  release 
into  the  environment  of  a 
nonindigenous  biological  control  agent. 
In  the  course  of  reviewing  the  permit 
appUcation,  APHIS  assessed  the  plant 
pest  risk  posed  by  the  organism  and  the 
impact  on  the  environment  of  releasing 
the  organism  under  the  conditions 
described  in  the  permit  appUcation.  To 
provide  the  pubhc  with  dociunentation 
of  APHIS'  review  and  analysis  of  the 
envirotunental  impact  and  plant  pest 
risk  associated  with  releasing  the 
biological  control  agent  into  the 
environment,  we  have  prepared  an 
environmental  assessment  and  finding 
of  no  significant  impact  relative  to  the 
issuance  of  a  permit  for  the  release  into 
the  environment  of  the  following 
biological  control  agent: 
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Oganisni 


PsyUkxies  chalcomera  (IHIger) 


TrtJe  of  environmental  assessment 


"FieW  Release  of  Psylhodes  chalcomera  (Coteoptefa:  ChrysomelkJae),  a 
htonindtgenous  Leaf  BeetJe  tof  Biological  Control  of  MusK  Thistle,  Carduus 
nutans  (Asteraceae)"  (March  1997). 


Date  of  find- 
ing of  no 
significant 
impact 


3/7/97 


The  enviromnental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
NEPA,  (2)  Regulations  of  the  Council  on 
Environmental  Quahty  for 
implementing  the  procedural  provisions 
of  NEPA  {40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
hnplementing  Ehtx;eduxes  (7  CFR  part 
372). 

Done  in  Washington,  DC.  this  18th  day  of 
March  1997. 

lOTiy  L.  MMiwy, 

AduiuUstrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc  97-7382  Filed  3-24-97;  8:45  am] 
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Food  and  Consumer  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request— Study  of  the 
Implementation  of  the  School  KAeals 
Inttiatfve  for  Healthy  Children 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Notice. 

SUiMARY:  hi  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Food  and 
Consumer  Service's  intention  to  request 
Office  of  Management  and  Budget 
approval  of  the  Stud^  of  the 
Implementation  of  the  School  Meals 
Initiative  for  Healthy  Children. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  May  27, 1997. 
ADDRESSES:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utihty; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burdm  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quahty,  utihty 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimi?^  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 


techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Michael  E.  Fishman.  Acting  Director. 
Office  of  Analysis  and  Evaluation,  Food 
and  Consumer  Service,  U.S.  Department 
of  Agriculture,  3101  Park  Center  Drive, 
Alexandria.  VA  22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will  also 
become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  forms  should  be  directed  to 
Michael  E.  Fishman.  (703)  305-2117. 

SUPP1.EMENTARY  MFORMATKM: 

Title:  The  Study  of  the 
Implementation  of  the  School  Meals 
Initiative  for  Healthy  Children. 

0\4B  Number:  Not  yet  assigned. 

Expiration  Date:  N/A. 

Type  of  Request:  New  collection  of 
information. 

Abstract:  The  Study  of  the 
Implementation  of  the  School  Meals 
hiitiative  (SMI)  for  Healthy  Children  is 
a  three-year  study  designed  to  collect 
information  needed  to  address  current 
policy  issues  including  those  associated 
with  the  School  Meals  Initiative  for 
Healthy  Children  and  Team  Nutrition.  A 
major  part  of  this  study  is  intended  to 
provide  the  Food  and  Consumer  Service 
(FCS)  with  descriptive  data  on  the  status 
of  School  Food  Authorities"  (SFAs) 
implementation  of  the  School  MeaLs 
Initiative  for  Healthy  Children  and  the 
changes  that  have  occurred  in  the  food 
service  operations  as  a  result  of 
implementing  this  new  regulation.  FCS 
will  examine  trends  in  SMI 
implementation  and  characteristics  of 
SFAs  implementing  certain  elements  of 
SMI  and  Team  Nutrition. 

A  nationally  representative  sample  of 
approximately  1.750  pubhc  school 
districts  will  be  selected  to  participate 
in  a  three-year  longitudinal  survey 
beginning  in  School  Year  1997-98.  Data 
will  be  collected  from  the  SFA  directors 
using  a  mixed  mode  approach  of  mail/ 
telephone  surveys.  The  study  combines 
elements  of  longitudinal  research  and 
cross-sectional  surveys.  A  brief 
telephone  survey  of  all  State  Child 
Nutrition  Directors  will  be  included 


each  year.  On-site  data  collection 
activities  to  supplement  the  primary 
data  collection  efforts  have  been 
included  as  contract  options  in  the 
second  and  third  years  should  an  issue 
need  to  be  examined  that  requires  direct 
observation  or  in-depth  interviewing  at 
the  SFA  or  school  level.  However,  this 
request  for  OMB  approval  is  for  the  first 
year  data  collection  instrumentation 
only.  Separate  OMB  packages  will  be 
submitted  for  data  collection 
instnmients  in  the  second  and  third 
years. 

Estimate  of  Burden:  Pubhc  reporting 
burden  is  estimated  to  range  between  45 
and  60  minutes  for  School  Food  Service 
Authority  directors;  and  range  between 
20  and  30  minutes  for  State  Child 
Nutrition  directors; 

Respondents:  State  Child  Nutrition 
directors  will  be  asked  to  confirm 
contact  names,  addresses  and  telephone 
numbers  of  selected  SFAs  and  respond 
to  a  brief  telephone  survey.  SFA 
directors  will  be  asked  to  respond  to  a 
self-administered  mail  sujvey  with 
telephone  follow-up. 

Estimated  Number  of  Respondents:  50 
State  Child  Nutrition  directors.  1,750 
SFA  directors. 

Estimated  Number  of  Responses  per 
Respondent:  One. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,775  hours. 

Dated:  March  19.  1997. 
William  E.  Ludwig. 

Administrator,  Food  and  Consumer  Service. 
(FR  Doc.  97-7516  Filed  3-24-97;  8:45  am] 
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Food  Stamp  Program,  Regulatory 
Review:  Food  Stamp  Electronic  Benefit 
Transfer  (EBT)  Systems- 
interoperability 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Notice:  Request  for  Information. 

SUMMARY:  The  Department  is  reviewing 
pohcy  and  seeking  information  related 
to  interoperable  food  stamp  EBT 
systems.  In  particular,  the  Department  is 
asking  for  information  on  the  costs  and 
transaction  fees  that  are  now  or  may  in 
the  futxire  be  associated  with  food  stamp 
EBT  interoperabihty,  as  well  as  any 


additional  information  that  should  be 
considered  within  the  scope  of  this 
review. 

DATES:  Comments  must  be  received  on 
or  before  May  27, 1997  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  should  be 
submitted  to  Je&ey  N.  Cohen,  Chief, 
Electronic  Benefit  Transfer  Branch, 
Benefit  Redemption  Division,  Food  and 
Consiuner  Service,  USDA,  Room  718, 
3101  Park  Center  Drive.  Alexandria, 
Virginia  22302.  Comments  may  also  be 
datafaxed  to  the  attention  of  Mr.  Cohen 
at  (703)  605-0232.  All  written 
comments  will  be  open  for  pubUc 
inspection  at  the  office  of  the  Food  and 
Consumer  Service  during  regular 
business  hours  (8:30  a.m.  to  5  p.m., 
Monday  through  Friday)  at  the  above 
indicated  address. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Questions  regarding  this  sohcitation  for 
comments  should  be  addressed  to  Mr. 
Cohen  at  the  above  address  or  by 
telephone  at  (703)  305-2517. 

SUPPt^MENTARY  MFORMATKM: 

Executive  Order  12866  , 

This  Notice  has  been  reviewed  imder 
Executive  Order  12866  and  has  been 
classified  not  major.  This  Notice  wdll 
not  have  an  annual  efiiBct  of  $100 
miUion  or  more,  nor  will  it  cause  a 
major  increase  in  costs  or  prices  for 
consumer,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions.  This 
notice  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  abihty  of  U.S.-based  enterprise  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Executive  Order  12372 

Hie  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  3015.  Subpart  V  and  related  Notice 
(48  FR  29115),  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Ad 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibihty  Act  of  1980  (S 
U.S.C.  601-612)  and  thus  is  exempt 
from  the  provisions  of  the  Act 

Paperwork  Reihictian  Act 

This  Notice  does  not  contain 
reporting  or  reccvdkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (CAffi)  under 


the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3507). 

Executive  Order  12988 

This  Notice  has  been  reviewed  imder 
Executive  Order  12988,  Qvil  Justice 
Reform  and  found  to  be  exempt  from  its 
provisions. 

Background 

The  Food  and  Consumer  Service  has 
actively  supported  the  implementation 
of  Electronic  Benefit  Transfer  (EBT) 
systems  by  State  agencies  to  issue  and 
redeem  food  stamp  benefits.  To  date,  18 
State  agencies  operate  food  stamp  EBT 
systems  (along  with  other  cash 
programs),  ei^t  of  which  are  statewide 
operations.  Ehiring  the  next  two  years,  it 
is  estimated  that  more  than  half  the 
States  will  be  operating  food  stamp  EBT 
systems.  Recently  passed  legislation 
mandates  implementation  of  EBT 
systems  for  the  Food  Stamp  Program  by 
the  year  2002. 

As  defined  in  the  Food  Stamp  EBT 
regulations  at  7  CFR  274.12,  State 
agencies  are  required  to  provide  the 
necessary  point-of-sale  (POS) 
equipment,  telecommunications  and 
other  support  to  each  authorized  food 
stamp  retailer  at  no  cost  This  State- 
provided  POS  equipment  may  be  used 
solely  far  the  Food  Stamp  Program  and 
other  welfare  programs.  When  a  retailer 
chooses  to  use  its  own  commercial  POS 
equipment,  the  State  agency  (or  their 
EBT  contractor)  must  he  prepared  to 
interface  with  that  store's  equipment 
Any  costs  associated  with  the  interface 
may  be  negotiated  between  the  State 
and  the  retailers. 

The  Food  Stamp  EBT  regulaticuis  also 
require  State  agencies  to  assess  food 
stamp  household  access  needs  and 
equip  those  food  retailers  across  project 
borders  that  are  necessary  for  household 
access  to  their  food  stamp  benefits.  The 
State  agencies  have  the  flexibihty  to 
determine  the  access  criteria.  For  other 
non-State  retailers  who  desire  access, 
the  State  agencies  are  encouraged  to 
negotiate  with  these  retailers  to  allow 
them  to  participate  in  their  system.  The 
specific  terms  for  partidpetion  have 
differed  across  States  and  tnay  involve 
leasing  any  necessary  POS  equipmoit 
equipment  purchases,  and/or  payment 
of  transaction  fees.  All  terms  are 
negotiated  with  each  retailer.  These 
current  retailer  interoperabihty  pohcies 
are  designed  to  strike  a  balance  between 
ensuring  adequate  retailer  and  recipient 
access,  on  one  hand,  and  mavimiring 
state  flexibihty  and  miniiniring  EBT 
costs  on  the  other. 

Extending  access  beyond  the 
immediate  borders  of  Uie  States  where 
currmt  systems  operate  is  only 


beginning  to  be  addressed  by  States.  The 
States  of  Texas  and  New  Mexico,  for 
example,  have  developed  the  capabihty 
to  exchange  transactions  writh  one 
another.  As  more  State  agencies 
implement  EBT  systems,  access  to 
benefits  beyond  the  immediate  borders 
of  a  State  is  becoming  an  important 
issue.  Food  retailera  that  operate  stores 
in  several  States  have  expressed  a  desire 
to  have  interoperabihty  much  like  the 
coupon  system.  They  argue  that  such 
interoperabihty  would  provide  greater 
access  to  their  goods. 

In  part  to  facihtate  interoperabihty 
and  address  retailer  concerns  reganhng 
standardization  of  EBT  systems,  EBT 
Operating  Rules  have  been  developed 
by  State  agencies,  food  retailera, 
financial  institutions,  networi:s  and 
others  under  the  auspices  of  the 
National  Automated  Qearing  House 
Association  (NACHA).  NACHA 
estabhshed  an  EBT  Council  to  complete 
these  national  Operating  Rules  and  have 
adopted  them  under  the  QUEST  service 
mark.  The  QUEST  Operating  Rules 
define  the  responsibUities  of  retailers, 
financial  institutions,  networics  and 
commercial  third  party  providere  in  an 
interoperable  EBT  environment.  By 
definition,  these  rules  require  retailera 
participating  in  the  QUEST  system  to 
provide  access  to  all  QUEST  cards  and 
require  States  to  arrange  for  their  cards 
to  be  accessible  at  any  POS  or  ATM 
terminal  that  displays  the  QUEST 
service  mark.  Several  State  agencies 
have  elected  to  require  use  of  the 
QUEST  Operating  Rules  by  their  EBT 
contractor. 

Recent  proposals  by  EBT  contractore 
have  offered  to  meet  the  State  agencies' 
requirements  for  QUEST 
interoperabihty  through  an  EBT  gateway 
or  switch.  The  gateway  would  have  the 
capabihty  of  switching  a  food  stamp 
purchase  or  credit  transaction  to  the 
correct  EBT  processor  for  authorization. 
Third  party  processors  servicing  food 
retailera  for  commercial  debit  or  credit 
could  connect  to  this  single  point  the 
gateway,  and  thus  provide 
interoperabihty  to  their  retailer 
customers  for  any  food  stamp  card 
presented  at  the  checkout  lane.  Any 
store,  regardless  of  its  location  or  the 
State  card  being  presented,  would 
thereby  be  able  to  accept  any  QUEST 
transaction.  However,  the  providera  of 
this  service  argue  that  this  capabihty 
comes  at  a  cost  and  have  proposed  to 
charge  a  gateway  foe  to  retailera  or  their 
service  providera  for  this  switching 
service.  The  precise  fee  amoimt  or  who 
will  pay  this  fee  is  still  being  discussed 
by  the  afiiacted  parties.  The 
appropriateness  of  these  fees  is  still 
b^ng  questioned  as  welL  The 
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Department  has  been  requested  by  both 
State  agencies  and  retailers  to  establish 
policy  in  this  area. 

Requested  Infonnation 

In  light  of  the  discussions  that 
continue  to  take  place,  the  Department 
is  interested  in  obtaining  information. 
Interoperability  is  recognized  as  being 
good  for  recipients  and  good  for 
retailers,  but  it  would  appear  to  raise 
costs.  We  want  to  leam  more  about 
these  costs:  the  nature  of  these  costs  and 
to  what  degree  they  will  appear. 
Towards  that  end,  the  Department 
wishes  to  obtain  input  regarding  the 
anticipated  frequency  of  interoperable 
food  stamp  transactions,  the  relative 
costs  to  provide  interoperability,  and 
who  might  best  bear  the  costs.  More 
formally  stated: 

(1)  How  many  interstate  transactions 
are  expected  to  occiu  and  how  often 
will  they  occur? 

(2)  Should  interoperability  between 
State  EBT  systems  be  required? 

(3)  What  are  the  interstate  costs  and 
the  factors  that  make  up  those  costs? 

Comments  are  encouraged  on  these 
specific  issues  proposed  for 
consideration  as  well  as  any  additional 
issues  that  should  be  considered  within 
the  scope  of  this  review.  Comments  will 
assist  the  Department  in  determining 
whether  policy  changes  are  appropriate. 

Dated:  March  11, 1997. 
WilUuB  E.  Ludwig. 

Admiiustrator,  Food  and  Consumer  Service. 
[FR  Doc.  97-7453  Filad  3-24-97;  8:45  am] 
iUJMOOOM  341«-1»-U 


Foreign  Agrtcullural  Service 

Notice  of  a  Requeet  for  Extension  and 
Revtaion  of  a  Currently  Approved 
Information  CoilecHon 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTKM:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Department's 
intention  to  request  an  extension  for, 
and  amendment  to,  a  currently 
approved  information  collection  in 
support  of  the  Dairy  Tariff-Rate  Import 
Quota  Licensing  program. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  April  21. 1997  to 
be  assured  of  consideration. 
AOOmONAL  aiFOraiATION  OR  COMMENTS: 
Contact  Richard  P.  Warsack,  Dairy 
Import  Quota  Manager,  STOP  1021.  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue.  SW. 


Washington.  D.C.  20250-1021.  or 
telephone  (202)  720-2916.  All 
comments  received  will  be  available  for 
public  inspection  in  room  5541-S  at  the 
above  address. 
SUPPI.EMENTARY  INFORMATION: 

Title:  Dairy  Import  Tariff-Rate  Quota 
Import  Licensing  Program. 

OMB  Number:  0551-0001. 

Expiration  Date  of  Approval:  June  30. 
1997. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract;  The  cxurently  approved 
information  collection  supports  Import 
Regulation  1,  Revision  8  (Revision  8)  (7 
CFR  6.20-6.36)  which  was  published  in 
the  Federal  Register  on  October  9, 1996 
(61  FR  53002),  and  governs  the 
administration  of  the  import  Ucensing 
system  for  certain  dairy  products  subject 
to  tariff-rate  quotas  (TRQs).  The  TRQs 
were  established  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  as  a  result  of  entry  into  force  of 
certain  provisions  in  the  Uruguay 
Round  Agreement.  Imports  of  nearly  all 
cheese  made  from  cow's  milk  (except 
soft-ripened  cheeses  such  as  Brie)  and 
certain  noncheese  dairy  products  are 
subject  to  TRQs  and  the  licensing 
provisions  of  Revision  8.  Import 
Ucenses  are  issued  each  quota  year  to 
eligible  licensees  and  are  vahd  for  12 
months  (January  1  through  December 
31).  Holders  of  such  licenses  may  enter 
dairy  articles  at  the  lower  in-quota  tariff 
rates.  Importers  who  do  not  hold 
licenses  may  enter  dairy  articles  at  the 
higher  over-quota  tariff  rates.  Under 
Revision  8,  there  are  three  types  of 
licenses:  (1)  historical  licenses  (listed  in 
Appendix  1);  (2)  nonhistorical  licenses 
(listed  in  Appendix  2);  and  (3) 
designated  licenses  under  which  U.S. 
importers  are  designated  by  the 
government  of  a  foreign  country  to 
import  certain  cheese  articles  from  that 
country  (hsted  in  Appendix  3). 

For  each  quota  year,  all  applicants 
must  submit  form  FAS  923  (Rev.  7-96). 
This  form  requests  applicants  to:  (1) 
identify  whether  they  are  applying  for  a 
license  as  an  importer,  designated 
importer,  manufacturer,  or  exporter  of 
certain  dairy  products:  and  (2)  certify 
they  meet  the  eligibiUty  requirements  of 
§  6.23  of  the  Import  Regulation  (7  CFR 
6.23).  Im{>orters  or  exporters  must  attach 
dociunentation  required  by  §  6.23  and 
§  6.24  as  proof  of  eligibiUty  for  impc»t 
licenses.  Applicants  for  nonhistorical 
hcenses  for  cheese  and/or  noncheese 
dairy  products  must  also  submit  form 
FAS-923A  andVor  FAS-923B  (Rev.  7- 
96).  This  form  requires  applicants 
identify  requests  for  licenses  listed  on 
the  form  in  descending  rank-order. 


After  licenses  are  issued.  §  6.26 
requires  licensees  to  s\irrender  by 
October  1  any  license  amount  that  a 
licensee  does  not  intend  to  enter  that 
year.  To  the  extent  practicable,  the 
Licensing  Authority  reallocates  these 
amounts  to  existing  licensees  for  the 
remainder  of  that  year.  The  infonnation 
collection  is  being  amended  to  include: 
(1)  form  FAS-924A.  License  Surrender 
Form,  and  (2)  form  FAS-924B. 
Application  for  Additional  License 
Amounts.  Form  FAS-924A  will  require 
Ucensees  to  complete  a  table  Usting  the 
Ucense  number  and  siurender  amount 
for  each  license  being  siurendered. 
Form  FAS-924B  will  accompany  a 
Notice  to  Importers  which  identifies 
license  amoimts  available  for 
reallocation.  Form  FAS-924B  will 
require  licensees  to  complete  a  table 
listing  (1)  the  additional  amounts  being 
requested  for  specific  dairy  articles  and 
the  supplying  coimtry,  and  (2)  the 
existing  license  to  which  the  additional 
amount  should  be  added,  if  applicable. 
The  Department  is  currently  developing 
an  automated  scanning  system  to 
expedite  the  surrender  and  reallocation 
process  which  will  require  uniform 
submission  of  such  information. 

The  estimated  total  annual  burden  in 
the  OMB  inventory  for  the  currently 
approved  information  collection  is  375 
hours.  The  estimated  burden  will  be 
reduced  by  105  hours  to  270  hours.  The 
estimated  reducticm  is  based  on  a 
reduction  in  the  number  of  respondents 
which  has  mainly  resulted  fit>m  the 
strengthened  eligibility  requirements 
and  increased  disciplines  of  Revision  8, 
and  recent  widespread  consolidation  of 
firms  among  licensees.  The  estimated 
public  reporting  burden  for  the  1997 
quota  year  and  each  quota  year 
thereafter  is  set  forth  in  the  table  below. 


Estimates 


Est  number  of 
respondents  .. 

Est  responses 
per  respond- 
ent   

Est.  hours  per 
response 

Est  totaJ  annual 
burden  in 
hours 

Aggregate  total . 


FAS-923, 
923A.  923B 
(Rev.  7-96) 

(one  form) 


340.00 

1.00 
0.75 


FAS-924A, 

9248 
(one  form) 


100.00 

1.00 
0.15 


255.00  15.00 

270.00  estimated  annual 
burden  in  hours 


Copies  of  tiiis  information  collection 
can  be  obtain  from  Valerie  Coimtiss.  the 
Agency  Information  Collection 
Coordinator,  at  (202)  720-6713. 

The  Department  requests  comments 
regarding  the  accuracy  of  the  burden 


estimate,  ways  to  minimize  the  burden, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology,  or  any  other 
aspect  of  the  collection  of  infonnation. 

Comments  should  be  submitted  in 
accordance  with  the  Dates  and 
Additional  Information  or  Comments 
sections  above.  All  comments  will  be 
summarized  and  included  in  the  request 
for  OMB  approval,  and  will  also  become 
a  matter  of  pubUc  record. 

Signed  at  Washington.  D.Q,  March  14, 
1997. 
Angnat  Schumacliar,  Jr., 

Administrator,  Foreign  Agricultural  Service. 
(PR  Doc.  97-7388  Filed  3-24-97;  8:45  am] 
■UMQ  COOe  S410-1S-M 


FY  1997  Emerging  Markets  Program 
and  Sollcltatton  of  Proposals 

AGENCY:  Foreign  Agricultural  Service. 

USDA. 

ACTION:  Notice  of  FY  1997  Emerging 

Markets  Program  and  solicitation  of 

proposals. 

SUMMARY:  The  Foreign  Agricultural 
Service  (FAS)  invites  proposals  to 
promote  the  export  of.  and  improve  the 
market  access  for,  U.S.  agriciiltural 
products  to  emerging  markets  in  fiscal 
year  (FY)  1997  under  the  Emerging 
Markets  Program  (the  Program).  The 
Program  is  authorized  by  the  Food. 
Agricultiire.  Conservation,  and  Trade 
Act  of  1990.  as  amended  (the  Act). 
Proposals  %viU  be  considered  from  any 
agricultiiral  or  agribusiness 
organization,  with  certain  restrictions  as 
indicated  below.  Program  funds 
available  for  FY  1997  under  this  notice 
are  approximately  $4  milfion.  All 
agricultural  products  are  eligible  for 
consideration. 

FOR  FURTHER  MFORMATION  CONTACT: 
Additional  information,  including 
Program  guidelines,  may  be  obtained 
fix>m  and  applications  submitted  to: 
Emerging  Markets  Office.  Foreign 
Agricultural  Service.  Room  6506  South 
Building,  U.S.  Department  of 
Agriculture.  Washington.  D.C.  20250- 
1032.  Fax:  (202)  690-4369. 
MTENT  OF  THE  PROGRAM:  The  premise  of 
the  Program  is  that  emerging  markets 
can  benefit  from  U.S.  governmental 
assistance  as  the  private  sector  moves  to 
develop  these  markets  through  normal 
corporate  or  trade  promotional 
activities. 

The  Act  defines  an  emerging  mariLet 
as  any  coimtry  that  the  Seoetary  of 
Agricultxu^  determines: 

(1)  Is  taking  steps  toward  a  market- 
oriented  economy  through  the  food. 


agriculture,  or  rural  business  sectors  of 
the  economy  of  the  country;  and 

(2)  Has  the  potential  to  provide  a 
significant  market  for  United  States 
agricultural  commodities  or  products  of 
Untied  States  agricultural  commodities. 

There  is  no  set  list  of  emerging  market 
cotmtries;  however,  the  following 
administrative  criteria  will  be  used  to 
determine  whether  a  particular  coimtry 
will  be  considered  an  emerging  market: 

(1)  Per  capita  income  less  than  $8355; 

(2)  Population  is  greater  than  1 
mUhon;  and 

(3)  Positive  economic  growth  factors. 
The  Program  provides  technical 

assistance  and  is  not  intended  for 
projects  targeted  at  end-user  consumers. 
Ineligible  activities  include  in-store 
promotions,  restaurant  promotions, 
advertising,  and  branded  promotions. 
Funding  is  on  a  project-by-project  basis. 
The  Program  complements  the  efforts  of 
other  FAS  marketing  programs.  The 
emphasis  is  on  market  access 
opportunities.  Once  a  market  access 
issue  has  been  addressed  by  this 
Program,  further  market  development 
activities  may  be  considered  imder 
other  programs  such  as  GSM-102  or 
GSM-103  credit  programs,  the  Market 
Access  Program  (MAP),  or  the  Foreign 
Market  Development  Program  (FMD). 

Preference  vvill  be  given  to  proposals 
based  upon  (1)  clear  demonstration  of 
the  degree  to  \^ch  the  private 
agribusiness  is  willing  to  commit  its 
own  funds  to  seek  export  business  in  an 
emerging  market  (leveraged  funds),  and 
(2)  the  immediacy  and  volimie  of  U.S. 
agricultural  exports  which  will  result 
from  the  completion  of  the  proposal. 

Additional  criteria  considered  in 
approving  proposal  are  outlined  in  the 
"Apphcations"  section  below. 
ACTIVITIES:  The  Program  includes  but  is 
not  limited  to  the  following  types  of 
activities:  (1)  Projects  that  fodfitate  the 
collection  and  use  of  market 
infonnation  that  benefit  both  U.S. 
exporters  and  the  recipient  country;  (2) 
Projects  to  develop  fne  trade  policies 
that  benefit  both  U.S.  exporters  and  the 
recipient  country;  (3)  Short-term 
training  in  agricultuire  and  agribusiness 
that  will  benefit  U.S.  ejqMrters;  (4) 
Projects  that  specifically  address  various 
constraints  to  U.S.  food,  fish,  and 
forestry  product  exports,  including 
sanitaiy  and  phytosanitary  issues  and 
other  non-tariff  barriers,  such  as 
infrastructure-related  issues;  (5)  Projects 
that  directly  assist  U.S.  exporters 
through  the  funding  of  feasibiUty 
studies,  markets  research,  orientation 
visits,  specialized  training,  business 
workshops,  and  other  forms  of  technical 
assistance;  and  (6)  Projects  and 


assessments  to  improve  overseas 
country-wide  food  and  business 
systems,  to  reduce  trade  barriers,  to 
increase  prospects  for  U.S.  trade  and 
investment  in  emerging  markets,  and  to 
determine  the  potential  for  export  credit 
guarantees  for  commodities,  facilities 
and  services.  In  making  proposals, 
apphcants  may  want  to  address  market 
access  opportimities  such  as  inadequate 
distribution,  infrastructure  (includiug 
government  infrastructure) 
impediments,  insufficient  information, 
sanitary  and  phytosantiary  concerns, 
quality  issues,  lack  of  financing  options 
or  resources,  need  for  establishing  trade 
contacts,  or  lace  of  familiarity  with  U.S. 
products. 

ELIGIBLE  ORQAMZATIONS:  Any  U.S. 
agriculttiral  or  agribusiness  organization 
may  apply  to  the  Program.  U.S. 
participants  in  the  FMD  and  MAP 
programs,  however,  are  eligible  only  for 
specific  types  of  activities  such  as  quick 
response  marketing  initiatives,  food 
safety  and  regulation  issues,  and 
sectorial  assessments  for  trade  and 
investment,  not  funded  luider  FMD  and 
MAP.  They  may,  however,  participate  in 
export-oriented  projects  with  another 
agricultural  organization  which  has 
primary  responsibility  for  the  projectfs). 
DATES:  Proposals  for  FY  1997  funding 
must  be  received  not  later  than  April  30, 
1997.  Funding  decisions  are  anticipated, 
but  cannot  be  guaranteed,  within  45 
days  of  this  deadline. 
APPLICATIONS:  To  assist  FAS  in  making 
determinations  under  the  Program,  FAS 
recommends  that  all  applications 
contain  complete  information  about  the 
proposed  project  and  the  applicant(s) 
and  be  not  longer  than  ten  (10)  pages  in 
length.  This  information  may  include: 
name  of  the  person/organization 
submitting  proposal;  date  of  proposal; 
company/organization  affrhation  and 
address  (as  applicable);  telephone  and 
fax  niunbers;  full  title  of  proposal; 
precis  of  the  proposal,  including 
objectives,  proposed  activities,  benefits 
to  U.S.  agricultural  exports,  target 
country/countries  for  proposed 
activities,  projected  starting  date  for 
project,  and  funding  amount  requested; 
summary  and  detailed  description  of 
proposed  project;  specific  trade 
constraint  addressed;  benefits  to  U.S. 
agricultural  exports;  agricultural  trade 
data  for  target  coimtry/coimtries. 
including  U.S.  market  share;  time 
line(s);  detailed  project  budget, 
including  other  soiuces  of  funding  for 
the  project  and  contributions  from 
participating  organizations;  whether 
gmiliir  activities  are  or  have  previously 
been  funded  in  target  country/countries 
(i.e..  under  MAP  and/or  FMD  programs); 
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why  participating  orgaiiization(s)  are 
unlikely  to  carry  out  activities  without 
Federal  financial  assistance;  and 
qualifications  of  appUcant(s)  (as 
attachment). 

Signed  at  Washington,  DC  on  March  17, 
1997. 

Anguit  Schumacho-,  Jr., 

Administrator,  Foreign  Agricultural  Service. 
[FR  Doc  97-7404  Filed  3-24-97;  8:45  am] 
■UMQ  coot  3410-10-11 


Forest  Service 

Eastern  Washington  Cascades 
Province  Advisory  Coimnlttee  IMeeting 

AOBICY:  Forest  Service,  USDA. 
ACTKM:  Notice  of  meeting. 

SUMMARY:  The  Eastern  Washington 
Cascades  Province  Advisory  Committee 
will  meet  on  April  10. 1997,  in  the 
Wenatchee  National  Forest  Supervisor's 
office  large  conference  room,  215 
Melody  Land,  Wenatchee,  Washington. 
The  meeting  will  begin  at  9:00  a.m.  and 
continue  until  3:00  p.m.  Agenda  items 
to  be  covered  will  include  agency 
updates  and  developing  advice  on 
riparian  zone  management  and  grazing 
management  under  the  Northwest 
Fwest  Plan.  All  Eastern  Washington 
Cascades  Province  Advisory  Committee 
meetings  are  open  to  the  pubUc. 
Interested  citizens  are  welcome  to 
attend. 

FOR  FURTHER  MFORMA-PON  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official.  USDA.  Wenatchee  National 
Forest,  215  Melody  Lane,  Wenatchee, 
Washington,  98801.  509-662-4335. 

Dated:  March  6. 1997. 
Paul  Hart, 

ActingForest  Supervisor.  Wenatchee 
National  Fctest 

(FR  Doc  97-7399  Filed  3-24-97;  8:45  am] 
I  COM  M10-11-M 


Natural  Reeourcee  Conservation 
Service 

DunJoup  Creek  Watershed.  West 
Virginia 

AQBICY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  intent  to  reauthorize 
federal  funding. 

SUMMARY:  Pursuant  to  Watershed 
protection  and  Flood  Prevention  Act, 
Pub.  L.  83-566,  and  the  Soil 
Conservation  Guidelines  (7  CFR  part 
622);  U.S.  Department  of  Agriculture 
gives  notice  of  intent  to  reauthorize 


Federal  funding  for  the  Dunloup  Creek 
Watershed  Project,  Fayette  and  Raleigh 
Counties,  West  Virginia.  Upon 
reauthorization,  NRCS  will  initiate 
planning  assistance  under  the  small 
watershed  program.  A  period  of  60  days 
from  the  pubUcation  date  of  this  notice 
in  the  Federal  Register  is  provided  for 
those  who  wish  to  comment  on  this 
action. 

FOR  COMMENTS  OR  FURTHER  INFORMATION 
CONTACT:  Roger  Lee  Bensey,  State 
Conservationist,  Natural  Resources 
Conservation  Service  75  High  Street, 
Room  301,  Morgantown,  West  Virginia, 
26505,  telephone:  304  291-4153;  Fax: 
304  291-5628. 

Dated:  March  17. 1997. 
Roger  L.  Bensey, 

State  Conservationist. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  NO. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

(FR  Doc.  97-7381  Filed  3-24-97;  8:45  am] 
MUJNQ  COM  M10-10-M 


Rural  Housing  Service 

Notice  of  Recipients  of  Rscal  Year 
1996  Section  515  Loan  Funds 

AGENCY:  Rural  Housing  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Rural  Housing  Service 
(RHS)  has  compiled  a  list  of  all 
recipients  of  fiscal  year  (FY)  1996  loan 
funds  under  Section  515  of  the  Housing 
Act  of  1949  (Section  515).  The  intended 
effect  of  this  action  is  to  inform  the 
public  of  recipients  of  FY  1996  Section 
515  funds. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Cynthia  L.  Reese- Foxworth,  Senior  Loan 
Specialist,  Rural  Rental  Housing 
Branch,  Multi-Family  Housing 
Processing  Division,  Rural  Housing 
Service,  USDA.  Stop  0781.  Washington, 
D.C..  20250,  telephone  (202)  720-1604 
(this  is  not  a  toll  free  number). 

SUPPLEMENTARY  MFORMATKM: 

Programs  Affected 

This  program  is  fisted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Number  10.415,  Rural  Rental  Housing 
Loans. 

Discussion  of  Notice 

The  information  available  is  a  53-page 
compilation  of  borrower  names,  names 
of  the  general  partners,  project  name 
and  location,  number  of  luiits 


developed,  and  RHS  loan  amoimt.  This 
information  is  available  to  all  interested 
parties  and  can  be  obtained  by  writing 
RHS  at  the  following  address:  USDA, 
RHS,  Multi-Family  Housing  Processing 
Division,  Stop  0781,  Washington,  D.C., 
20250.  The  request  must  be 
accompanied  by  a  self-addressed,  self- 
stamped  envelope.  Envelopes  must  be  a 
minimum  of  ll"x9"  in  size,  and  bear 
first  class  postage  of  $1.25.  Requests 
without  the  required  return  envelope 
and  postage  will  not  be  acknowledged 
Or  responded  to. 

Dated:  March  11, 1997. 
Jan  E.  Shadbum, 

Acting  Administrator,  Rural  Housing  Service. 
[FR  Doc.  97-7403  Filed  3-24-97;  8:45  am] 
■aUNG  COM  Mie-xv-u 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Infonnation  Systems  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

A  meeting  of  the  Information  Systems 
Technical  Advisory  Committee  will  be 
held  April  15  &  16.  Room  1617M-2.  in 
the  Herbert  C.  Hoover  Building,  14th 
Street  between  Constitution  and 
Pennsylvania  Avenues,  N.W.. 
Washington.  D.C.  This  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
%vith  respect  to  technical  questions  that 
afiect  the  level  of  export  controls 
apphcable  to  information  systems 
equipment  and  technology. 

April  15  \ 

Closed  Session  9:00  a.nk.-5:00  p.m. 

1.  Discussion  of  maUprs  properly 
classified  under  Executive  Order  12958, 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

April  18 

General  Session  9:00  a.m.-12:00p.m. 

2.  Opening  remarks  by  the  Chairman. 

3.  Update  on  implementation  of  the 
Wassenaar  Arrangement. 

4.  Presentation  on  Hewlett-Packard 
Company  key-recovery  products  for  the 
International  Cryptographic  Framework. 

5.  Comments  or  presentations  by  the 
pubUc. 

Closed  Session  1:00  p.m.-4:00  p.m. 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958. 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting  is 
open  to  the  pubhc  and  a  limited  number 
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of  seats  will  be  available.  To  the  extent 
time  permits,  members  of  the  public 
may  present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  ptibUc 
presentation  materials  or  comments  be 
forwarded  at  least  one  week  before  the 
meeting  to  the  address  listed  below:  Ms. 
Lee  Ann  Carpenter,  OAS/EA  MS: 
3886C,  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  October  10. 
1995,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  of 
portions  of  meetings  of  these 
Committees  and  of  any  Subcommitiees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552(c)(1) 
shall  be  exempt  bom  the  provisions 
relating  to  pubUc  meetings  foimd  in 
section  10  (a)(1)  and  (a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  pubUc. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  these  Committees  is 
available  of  pubUc  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  FaciUty,  Room  6020, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  For  further 
information  or  copies  of  the  minutes 
call  Lee  Ann  Carpenter,  202-482-2583. 

Dated:  March  19. 1997. 
Lee  Ann  Carpmtar, 

Director,  Techrucal  Advisory  Committee  Unit. 
[FR  Doc  97-7369  FUed  3-24-97;  8:45  am] 

MLUNQ  OOOC  3S1«-0T-M 


Nationai  Oceanic  and  Atmospheric 
Administration 

p.0. 031897C] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  three  appUcations  for 

scientific  research  permits  (P628,  P630, 

P636). 

SUMMARY:  Notice  is  hereby  given  that 
Trihey  and  Associates  in  Concord,  CA. 
the  Natural  Resources  Management 
Corpcvation  (NRMC)  in  Eureka,  CA,  and 


Stephen  Cannata  in  Areata,  CArhave 
appUed  in  due  form  for  permits 
authorizing  takes  of  a  threatened  species 
for  scientific  research  purposes. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  these 
appUcations  must  be  received  on  or 
before  April  24, 1997. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  followdng  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Protected  Species  Divisicm,  NMFS, 
777  Sonoma  Avenue,  Room  325,  Santa 
Rosa,  CA  95404-6528  (707-575-«066). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Protected  Species  Division  in  Santa 
Rosa,  CA. 

SUPPLEMENTARY  INFORMATION:  Trihey 
and  Associates,  NRMC,  and  Stephen 
Cannata  request  permits  imder  the 
authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-hsted  fish 
and  wildUfe  permits  (50  CFR  parts  217- 
227). 

Trihey  and  Associates  (P628)  requests 
a  five-year  permit  for  takes  of  adult  and 
juvenile,  threatened,  central  CaUfomia 
coast  coho  salmon  [Oncorhyncbus 
kisutch)  associated  with  fi^  population 
and  habitat  studies  throughout  the 
Evolutionarily  Significant  Unit  (ESU). 
The  studies  consist  of  five  assessment 
tasks  for  which  ESA-listed  fish  are 
proposed  to  be  taken:  (1)  Presence/ 
absence,  (2)  population  estimates,  (3) 
redd  coimts,  (4)  genetic  sampling,  and 
(5)  habitat  quafity  evaluation.  ESA- 
listed  fish  are  proposed  to  be  observed 
or  captured,  anesthetized,  handled, 
allowed  to  recover  from  the  anesthetic, 
and  released.  Indirect  mortafities 
associated  with  research  activities  are 
also  requested. 

NRMC  (P630)  requests  a  five-year 
permit  for  takes  of  adult  and  juvemle, 
threatened,  central  CaUfomia  coast  coho 
salmon  [Oncorhyncbus  Idsutcb) 
associated  with  fish  population  and 
habitat  studies  throughout  the  ESU.  The 
studies  consist  of  four  assessment  tasks 
for  which  ESA-Usted  fish  are  proposed 
to  be  taken:  (1)  Presence/absence.  (2) 
population  estimates,  (3)  redd  counts, 
and  (4)  habitat  quaUty  evaluation.  ESA- 
listed  fish  are  proposed  to  be  observed 
or  captured,  anesthetized,  handled, 
aUowed  to  recover  from  the  anesthetic, 
and  released.  Indirect  mortaUties 
associated  with  research  activities  are 
also  requested. 


Stephen  Cannata  (P636)  requests  a 
five-year  permit  for  takes  of  juvenile, 
threatened,  central  CaUfomia  coast  coho 
salmon  (QncorhyncTius  kisutch) 
associated  with  fish  population  and 
habitat  studies  in  the  Aibion  and 
Navarro  Rivers  within  the  ESU.  The 
studies  consist  of  four  assessment  tasks 
for  which  ESA-Usted  fish  are  proposed 
to  be  taken:  (1)  Presence/absence,  (2) 
population  estimates.  (3)  life  history 
patterns,  and  (4)  habitat  quaUty 
evaluation.  ESA-Usted  fi^  are  proposed 
to  be  observed  or  captured, 
anesthetized,  handled,  allowed  to 
recover  from  the  anesthetic,  and 
released.  The  appUcant  also  proposes  to 
obtain  scale  samples  from  a  portion  of 
the  ESA-Usted  juveniles  to  be  captured. 
Indirect  mcNrtaUties  associated  with 
research  activities  are  also  requested. 

Those  individuals  requesting  a 
hearing  on  any  of  the  requests  for  a 
permit  should  set  out  the  specific 
reasons  why  a  hearing  would  be 
appropriate  (see  ADDRESSES).  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements'  and  opinions  contained  in 
the  above  appUcation  summaries  are 
those  of  the  appUcant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  March  19, 1997 
Joasph  R.  Blum, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc  97-7529  Filed  3-24-97;  8:45  am] 
MLUNQ  COOK  S61«-a-F 


pj>.031797q 

Marine  Mammals;  Scientific  Reaearch 
PermK  (PHF#  782-1349) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  appUcation. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Howard  W.  Braham,  Director,  National 
Marine  Mammal  Laboratory,  Alaska 
Fisheries  Science  Center,  NMPS, 
NOAA,  7600  Sand  Point  Way  NE.,  BIN 
C15700,  Seattle,  Washington  98115,  has 
appUed  in  due  form  for  a  permit  to  take 
DaU's  porpoise  (Phocoenoides  dalli)  for 
purposes  of  scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  April  24, 1997. 
ADDRESSES:  The  appUcation  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  foUowing  office(s): 
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Permits  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway.  Room  13130.  Silver  Spring, 
MD  2t)910  (301/713-2289);  and 

Regioaal  Administrator,  Northwest 
Region.  NMFS,  7600  Sand  Point  Way. 
NE  BIN  C15700.  Bldg.  1.  Seattle.  WA 
98115-0070  (206-526-6150). 

Written  data  or  views,  or  requests  for 
a  pubhc  hearing  on  this  request,  should 
be  submitted  to  the  Director.  Office  of 
Protected  Resources.  NMFS.  1315  East- 
West  Highway.  Room  13130.  Silver 
Spring.  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  bearing  on  this 
apphcation  would  be  appropriate. 

Concurrent  with  the  pubUcation  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
apphcation  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

SUPPt.EMENTARY  INR>RMAT10N:  The 
sul^ect  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 


The  application  requests 
authorization  to  capture,  restrain,  tag. 
and  release  up  to  125  Dall's  porpoise 
(Phocoenoides  dcdJi)  and  to 
unintentionally  harass  up  to  300  Dall's 
porpoise  during  capture  operations,  in 
Washington  and  Oregon  waters,  over  a 
five-year  period.  The  purpose  of  the 
research  is  deploy,  monitor,  and 
evaliuite  improved  tag  designs  in  order 
to  obtain  movement  and  dive  behavior 
information  on  Dall's  porpoise. 

In  compliance  with  the  National 
Environmental  Pohcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  enviroiunental  assessment  or 
environmental  impact  statement. 

Dated:  March  18. 1997 
Arljaflbra, 

Acting  Chief.  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Senrice. 
[FR  Doc.  97-7530  Filed  3-24-97;  8:45  am] 
aaxMo  cooc  Mi«-zt-F 


DEPARTMENT  OF  DEFENSE 

Office  of  ttM  Secretary 

[TrananiltW  No.  97-oq 

36(b)  Notification 

AGENCY:  Dep>artment  of  Defense,  Defense 
Security  Assistance  Agency. 

ACnON:  Notice. 

SUKMIARY:  The  Department  of  Defense  is 
pubhshing  the  unclassified  text  of  a 
section  36(b)  arms  sales  notification. 
This  is  pubUshed  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  Jidy  1996. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Ms.  J.  Hurd.  DSAA/COMPT/FPD.  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives.  Transmittal  97-08. 
with  attached  transmittal  and  poUcy 
justification  pages. 

Dated:  March  19,  1997. 
LM.  Byniua, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

MUMQCOOE  SOOO  0*  M 


DEFENSE  SECURTTY  ASSISTANCE  AGENCY 

VIMfiNMOTQN,OCaOSOl-MOO  N  IM   tll7 

In  reply  r«f«r  to: 
r-04135/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C-   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b) (1) 
of  the  Arsis  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-08  and  under  separate  cover  the  classified 
annex  thereto.   Tnis  Transmittal  concerns  the  Department  of  the 
Air  Force's  proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to 
Italy  for  defense  articles  and  services  eatinated  to  cost  $116 
million.   Soon  after  this  letter  is  delivered  to  your  office, 
we  plan  to  notify  the  news  media  of  the  unclassified  portion  of 
this  Transmittal. 

Sincerely, 


Thonvta 


USr* 


Attachments 

Separate  Cover: 
Classified  Annex 


Same  Itr  to: 


House  Cotamictee  on  lAtemational  Relations 
Senate  Comaittee  on  Appropriations 
Senate  Comoittee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  ^propriat ions 
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Transmittal  No.  97-08 

Notice  of  Proposed  Issuemce  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


Prospective  Purghafi*»r;   Italy 

Total  Estimated  ValuA. 
Major  Defense  Equipment* 
Other 
TOTAL 


$  98  million 
S  18  million 
$116  million 


Description  of  Articles  or  Services  Offered; 
Two  hundred  thirty- three  AIM- 12 OB  Advanced  Medium  Range 
Air-to-Air  Missiles  (AMRAAM) ,  missile  containers,  spare 
and  repair  parts,  support  amd  test  equipment,  softwaire 
support,  publications  and  technical  documentation,  U.S. 
Government  and  contractor  technical  assistance  and  other 
related  elements  of  logistics  auid  program  support. 

Military  Department  r   Mr  Force  (YAC) 

Sales  Commission.  Fee,  etr..  Paid.  Offered,  or  Agreed  tn 
be  Paid :   None 

Sensitivity  of  Technology  Contained  in  the  Defense  Artirle 
or  Defense  Services  Pronosed  to  be  Sold; 
See  Annex  under  separate  cover. 


<vii)    Date  Report  Delivered  to  Congrress-  I  0   MAD  1397 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 


POT  .Try    .TTT.QTTPTrATTnW 


Ttaly    -    ATM-I^n    AHvanreri    Merfinm-Bange    Air-to-Air   MiflBJIes 

The  Government  of  Italy  has  requested  the  purchase  of  233  AIM-120B 
Advanced  Medium  Range  Air-to-Air  Missiles  (AMRAAM) ,  missile 
containers,  spare  amd  repair  parts,  support  and  test  equipment, 
software  support,  publications  and  technical  documentation,  U.S. 
Government  and   contractor  technical  assistauice  and  other  related 
elements  of  logistics  and  program  support.  The  estimated  cost  is 
$116  million. 

This  sale  will  contribute  to  tke  achievement  of  the  foreign  policy 
and  national  security  objectives  of  the  United  States  by  improving 
the  military  capabilities  of  Italy  and  enhancing  weapon  system 
standardization  and  interoperability  with  the  NATO  coalition. 

Italy  will  use  these  missiles  to  upgrade  the  air-to-air 
capeJDilities  of  its  AV-8B  aircraft.   Italy  will  .have  no  difficulty 
absorbing  these  missiles  into  its  armed  forces. 

The  sale  of  this  equipment  and  support  will  not  affect  the  basic 
military  balance  in  the  region. 

The  principal  contractors  will  be  the  Hughes  Missile  Systems 
Con5)any,  Tucson,  Arizona,  and  the  Raytheon  Company,  Bedford, 
Massachusetts.   One  or  more  proposed  offset  agreements  may  be 
related  to  this  proposed  sale. 

Implementation  of  this  sale  will  not  require  the  assignment  of  any 
additional  U.S.  Government  personnel  or  contractor  representatives 
to  Italy. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 


(FR  Doc.  97-7378  Filed  3-24-97;  8:45  am) 
■LUNQ  CODE  SOM>-««-C 
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OefMrtment  of  the  Army 

Armed  Forces  Institute  of  Pattiology 
Scientific  Advisory  Board;  IMeeting 

agency:  IDepartment  of  the  Anny.  DOD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  10(a)(2)  of 
the  Federal  Advisory  Committee  Act, 
Pubhc  Law  (92-463)  announcement  is 
made  of  the  following  open  meeting: 

Name  of  Committee:  Scientific 
Advisory  Board  (SAB). 

Dates  of  Meeting:  8-9  May  1997. 

Place:  Armed  Forces  Institute  of    ' 
Pathology,  Building  54, 14th  St.  & 
Alaska  Ave,  NW.  Washington,  EX: 
'  20306-6000. 

Time:  8  a.m.-4:30  p.m.  (May  8.  1997), 
8  a.m.-12  p.m.  (May  9, 1997). 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  Ridgely  Rabold,  Center  for 
Advanced  Pathology  (CAP).  AFIP, 
Building  54.  Washington,  DC  20306- 
6000,  phone  (202) 782-2553. 

SUPPLEMENTARY  INFORMATION: 

Genera]  function  of  the  Board:  The 
Scientific  Advisory  Board  provides 
scientific  and  professional  advice  and 
guidance  on  programs,  pohdes,  and 
procedures  of  the  AFIP. 

Agenda:  The  Board  will  hear  status 
reports  from  the  AFIP  Deputy  Directors, 
Center  for  Advanced  Pathology  Director, 
the  National  Museum  of  Health  and 
Medicine,  and  each  of  the  pathology 
departments.  Board  members  will  visit 
several  of  the  pathology  departments. 

Open  Board  discussions.  Reports  will 
be  given  on  all  visited  departments.  The 
reports  will  consist  of  findings, 
recommended  areas  of  further  research, 
and  suggested  solutions.  New  trends 
and/or  technologies  will  be  discussed 
and  goals  established. 

The  meeting  is  open  to  the  public. 
Paul  E.  Bivteaii. 
Col.  MS.  USA.  ExecuUvB  Officer. 
(PR  Doc.  97-7432  Filed  3-24-97;  8:45  am] 
■UMQ  COM  in»-oa-M 


Intent  To  Oram  an  Exclusive  or 
ParlMly  Exclusive  License  to  Allen 
Teleoom  Group,  Inc.,  Decibel  Products 
Division 

AGENCY:  Department  of  the  Army.  DOD. 
ACTION:  Notice  of  intent 


Dallas.  Texas  75247-3701.  an  exclusive 
or  partially  exclusive  Ucenses  under 
U.S.  Patents  5.486.491.  issued  23  Jan 
1996.  entitled  "Ceramic  Ferroelectric 
Composite  Material — BSTO-ZROj; 
5.312,790,  issued  17  May  1994,  enUtled 
"Ceramic  Ferroelectric  Material";  and 
5.427.988.  issued  27  June  1995.  entitled 
"Ceramic  Ferroelectric  Composite 
Material— BSTO-MGO".  Anyone 
wishing  to  object  to  the  granting  of  these 
Ucenses  has  60  days  from  the  date  of 
this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Rausa.  U.S.  ^rmy  Research 
Laboratory.  Office  of  Research  and 
Technology  Applications.  ATTN: 
AMSRL-CS-TT/Bldg.  459,  Aberdeen 
Proving  Ground.  Maryland  21005-5425. 
Telephone  (410)  278-5028. 

SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-7431  Filed  3-24-97;  8:45  am) 
MLUNQ  COOC  3710-OS-« 


;  In  compUance  with  37  CFR 
part  404  et  seq..  the  Department  of  the 
Army  hereby  gives  notice  of  its  intent  to 
grant  to  ALLEN  TELECOM  GROUP. 
INC.  DECIBEL  PRODUCTS  DIVISION,  a 
corporation  having  its  principle  place  of 
business  at  8635  Stemmons  Freeway. 


Corps  of  Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  ttie  Upper  North  Branch 
Potomac  River  Environmental 
Restoration  Feasibility  Study, 
Maryland  and  West  Virginia 

AGENCY:  Army  Corps  of  Engineers.  DoD. 
ACTION:  Correction. 

SUMMARY:  In  the  previous  Federal 
Register  notice  (Vol.  62.  No.  26.  pages 
5803-5804)  Friday.  February  7. 1997. 
make  the  following  corrections: 

On  page  5803,  column  two,  tenth  line 
of  the  Summary  paragraph,  the  words 
"Natural  Resources"  pertaining  to  the 
Maryland  Department,  are  changed  to 
read  "the  Environment."  The  site  was 
erroneously  Usted  as  "Natural 
Resources." 

On  page  5803,  colimm  3,  paragraph  6, 
second  and  third  line,  the  words 
"Natural  Resources"  pertaining  to  the 
Maryland  Department,  are  changed  to 
read  "the  Environment."  The  site  was 
erroneously  Usted  as  "Natiiral 
Itesources." 

FOR  FURTHER  MFORMATKM  CONTACT: 
For  further  information,  please  refer  to 
the  previous  point  of  contact  official  in 
the  original  notice. 

SUPPLEMENTARY  MRMMATKM:  None. 
Gngarj  D.  Showahv. 

Army  Federal  Register  Liaison  Officer. 
{FR  Doc.  97-7430  Filed  3-24-97;  8:45  ami 
I  COM  sn«_«t-« 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information  ' 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 
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SUMMARY:  The  Director.  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  p)ersons  are  invited  to 
submit  comments  on  or  before  May  27, 
1997.  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)).  since 
pubUc  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  April  30.  1997.  A 
regular  clearance  process  is  also 
b^inning. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regidatory  Affairs. 
Attention:  Wendy  Taylor,  Desk  Officer 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235.  New 
Executive  Office  Building.  VVashington. 
D.C  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill.  Department  of  Education.  7th  & 
D  Streets.  S.W..  Room  5624.  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Written  comments 
regarding  the  regular  clearance  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3. 
Washington.  DC  20202-4651.  or  should 
be  electronic  mailed  to  the  internet 
address  fFIRBded-gov.  or  should  be 
faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  SherriU  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

8UPPLEMBITARY  INFORMATION:  Section 
3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  3506  (c)(2)(A)  requires  that  the 
Director  of  OMB  provide  interested 
Federal  agencies  and  the  pubUc  an  early 
opporttmity  to  comment  on  information 


collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
pubUc  consultation  to  the  extent  that 
pubUc  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abiUty  to  perform  its 
statutory  obUgations.  The  Director  of  the 
Information  Resources  Management 
Group,  publishes  this  notice  containing 
proposed  information  collection 
requests  at  the  beginning  of  the 
Departmental  review  of  the  information 
collection.  Each  proposed  information 
coUection.  grouped  by  office,  contains 
the  following:  (1)  Type  of  review 
requested,  e.g..  new.  revision,  extension, 
existing  or  reinstatement;  (2)  Title;  (3) 
Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  fixjm  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Deptirtment  of  Education  is 
especially  interested  in  pubUc  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  wiU 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quaUty,  utility, 
and  clarity  of  the  information  to  be 
coUected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  March  19, 1997. 
Gloria  Parker, 

Director,  Information  Resources  Management 
Group. 

Office  ctf  Postsecondary  Edncation 

Type  of  Review:  Extension. 

Title:  National  Student  Loan  Data 
System  (NSLDS). 

Abstract:  The  Department  of 
Education  %vill  collect  data  from 
postsecondary  schools  and  giiaranty 
agencies  about  Federal  Perkins  Loans. 
Federal  Family  Education  Loans  and 
WiUiam  D.  Ford  Direct  Student  Loans  to 
be  used  to  determine  eUgibiUty  for 
student  assistance  and  for  research. 

Additional  Information:  The 
emergency  action  is  needed  to  assure 
continuity  in  reporting.  There  have  been 
no  substantive  changes  in  the  reporting 
requirements. 

Frequency:  Monthly. 


Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  institutions; 
Federal  Government;  State,  local  or 
Tribal  Gov't.  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  3,046. 
Burden  Hours:  292.416. 

[FR  Doc.  97-7429  Filed  3-24-97;  8:45  ami 

■LUNQ  COOC  40M-41-P 


[CFDA  No.:  84.033] 

Office  Of  Postsecondary  Education, 
Federal  Work-Study  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  closing  date  for  filing 
the  "Institutional  AppUcation  and 
Agreement  for  Participation  in  the 
Work-Colleges  Program" 

SUMMARY:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  eUgible  institution  to 
apply  for  participation  in  the  Work- 
Golleges  Program  and  to  apply  for 
funding  imder  that  program  for  the 
1997-98  award  year  (July  1.  1997 
through  Jime  30. 1998)  by  submitting  to 
the  Secretary  an  "Institutional 
AppUcation  and  Agreement  for 
Participation  in  the  Work-Colleges 
PrM;ram." 

l^e  Woik-Colleges  Program,  along 
with  the  Federal  Work-Study  Program 
and  the  Job  Location  and  Development 
Program,  are  known  collectively  as  the 
Federal  Work-Study  programs.  The 
Work-Colleges  Program  is  authorized  by 
part  C  of  title  IV  of  the  Higher  Education 
Act  of  1965,  as  amended  (HEA). 
CLOSMG  DATE:  To  participate  in  the 
Work-Colleges  Program  and  to  apply  for 
funds  for  that  program  for  the  1997-98 
award  year,  an  eUgible  institution  must 
mail  or  hand-deUver  its  "Institutional 
AppUcation  and  Agreement  for 
Participation  in  the  Work-CoUeges 
Program"  on  or  before  April  25. 1997. 
The  Department  will  not  accept  the 
form  by  facsimile  transmission  The 
form  must  be  submitted  to  the 
Institutional  Financial  Management 
Division  at  one  of  the  addresses 
indicated  below. 
ADDRESSES:  Applications  and 
Agreements  Delivered  by  Mail.  An 
institutioiud  appUcation  and  agreement 
deUvered  by  mail  must  be  addressed  to 
Ms.  Thomasine  Riley,  Work-Colleges 
Program,  Institutional  Financial 
Management  Division.  U.S.  Department 
of  Education.  P.O.  Box  23781. 
Washington.  D.C.  20026-0781.  An 
appUcant  must  show  proof  of  mailing 
consisting  of  one  of  the  foUowing:  (1)  A 
legibly  dated  U.S.  Postal  Service 


postmark;  (2)  a  legible  mail  receipt  with 
the  date  of  mailing  stamped  by  the  U.S. 
Postal  Service;  (3)  a  datend  shipping 
label,  invoice,  or  receipt  from  a 
commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the 
Secretaiy  of  Education. 

If  an  institutional  appUcation  and 
agreement  is  sent  through  the  U.S. 
Postal  Service,  the  Secretary  does  not 
accept  either  of  the  following  as  proof 
of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 
An  institution  should  note  that  the 
U.S.  Post&l  Service  does  not  uniformly 
provide  a  dated  postmailL  Before 
relying  on  this  method,  an  institution 
should  check  with  its  local  post  office. 
An  institution  Is  encouraged  to  use 
certified  or  at  least  first  class  mail. 
Institutions  that  submit  an  institutional 
appUcation  and  agreement  after  the 
closing  date  of  April  25. 1997  wiU  not 
be  considered  for  participation  or 
funding  under  the  Work-Colleges 
Program  for  award  year  1997-98. 
Applications  and  Agreements 
Delivered  by  Hand.  An  institutional 
appUcation  and  agreement  deUvered  by 
hand  must  be  taken  to  Ms.  Thomasine 
Riley.  Work-Colleges  Program,  Campus- 
Based  Financial  Operations  Branch, 
Institutional  Financial  Management 
Division,  Accounting  and  Financual 
MaiULgement  Service,  Student  Financial 
Assistance  Programs,  U.S.  Department 
of  Education,  Room  4714,  Regional 
Office  Building  3.  7th  and  D  Streets, 
S.W.,  Washington.  D.C.  Hand-deUvered 
institutional  appUcations  and 
agreements  will  be  accepted  between 
8:00  a.m.  and  4:30  p.m.  (Eastern  time) 
daily,  except  Saturdays,  Sundays,  and 
Federal  holidays.  An  institutional 
appUcation  and  agreement  for  the  1997- 
98  award  year  that  is  deUvoed  by  hand 
will  not  be  accepted  after  4:30  p.m.  on 
April  25, 1997. 

SUPPLEMENTARY  INFORMATION:  Under  the 
WoriL-Colleges  Program,  the  Secretaiy 
allocates  funds  when  available  for  that 
program  to  eUgible  institutions.  The 
Secretary  wiU  not  allocate  funds  under 
the  Work-Colleges  Program  for  award 
year  1997-1998  to  any  eUgible 
institution  imless  the  institution  files  its 
"Institutional  AppUcation  and 
Agreement  for  Participation  in  the 
Woriiw-CoUeges  Program"  by  the  closing 
date. 

To  apply  for  participation  and 
funding  under  the  Work-CoUeges 
Program,  an  institution  must  satisfy  the 
definition  of  "work-college"  in  section 
448(e)  of  the  HEA.  The  term  "woik 
coUege"  under  the  HEA  means  an 
eligible  institution  that  (1)  is  a  pubUc  or 
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private  nonprofit  institution  with  a 
commitment  to  community  service;  (2) 
has  operated  a  comprehensive  work- 
learning  program  for  at  least  two  years; 
(3)  requires  all  resident  students  who 
reside  on  campus  to  participate  in  a 
comprehensive  work-learning  program 
and  the  provision  of  services  as  an 
integral  part  of  the  institution's 
educational  program  and  as  part  of  the 
institution's  educational  philosophy; 
and  (4)  provides  students  participating 
in  the  ccnnprehensive  work-learning 
program  with  the  opportunity  to 
contribute  to  their  education  and  to  the 
welfare  of  the  community  as  a  whole. 

Applicable  Regulations 

The  following  reg\ilations  apply  to  the 
Work-Colleges  Program: 

(1)  Student  Assistance  General 
Provisions.  34  CFR  Part  668. 

(2)  Federal  Work-Study  Programs.  34 
CFR  Part  675. 

(3)  Institutional  Eligibility  under  the 
Higher  Education  Act  of  1965.  as 
amended.  34  CFR  Part  600. 

(4)  New  Restrictions  on  Lobbying.  34 
CFR  Part  82. 

(5)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
GovemmentMride  Requirements  for 
Drug-Free  Workplace  (Grants).  34  CFR 
Part  85. 

(6)  Drug-Free  Schools  and  Campuses, 
34  CFR  Part  86. 

FOR  FURTHER  MFORMATKM  OOMTACT:  Ms. 
Thomasine  Riley.  Work-Colleges 
Program,  Institutional  Financial 
Management  Division.  U.S.  Department 
of  Education.  P.O.  Box  23781. 
Washington.  D.C.  20026-0781. 
Telephone  (202)  708-9750.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

AMkarily:  42  U.S.C  2756b. 

Thtad:  March  19, 1997. 

Onid  A.  Lo^raackar. 

Atsistant  Secretary  for  Potts«condaiy 
Education. 

[FR  Doc.  97-7500  Filed  3-24-97;  8:45  am] 


the  Board.  Notice  of  this  teleconference 
is  required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATES:  March  28. 1997. 


Notk*  Of  CtoMd  TatoconfwwK* 

AGENCY:  National  Assessment 
Governing  Board.  Education. 
SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agmda  of  a 
fofthcoming  closed  teleconference  of  the 
Nominations  Committee  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 


I:  lK)0-3:00p.m.  (ET) 
LOCATION:  National  Assessment 
Governing  Board  Staff  Office,  800  North 
Capitol  Street.  NW.  Suite  #825, 
Washington.  D.C. 

FOR  FURTHER  IHFORMATKM  CONTACT: 
Mary  Ann  Wilmer,  Operations  Officer. 
National  Assessment  Governing  Board, 
Suite  825.  800  North  Capitol  Street. 
N.W.,  Washington.  D.C,  20002-4233; 
Telephone:  (202)  357-6938. 
SUPPt.EMENTARY  MFORMATKM:  The 
National  Assessment  Governing  Board 
is  established  under  Section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994).  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
pohcy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Nominations  Committee  of  the 
National  Assessment  Governing  Board 
%vill  meet  in  closed  teleconference  on 
March  28, 1997.  from  1:00  until  3:00 
p.m..  to  review  the  resumes  of  nominees 
to  fill  upcoming  Board  membership 
vacancies  in  the  following  categories: 
State  board  of  education;  business  or 
industry;  general  pubUc;  local  board  of 
education;  testing  and  measurement 
experts:  State  legislators,  republican; 
non  public  school  administrator  or 
pohcy  maker. 

The  review  and  subsequent 
discussion  of  this  information  will 
touch  upon  matters  that  relate  solely  to 
the  internal  rules  and  practices  of  an 
agency  and  would  disclose  information 
of  a  personal  nature  where  disclosiue 
would  constitute  a  clearly  unwarranted 
invasion  of  {Mrsonal  privacy  if 
conducted  in  open  session.  Such 
matten  are  protected  by  exemptions  (2) 
and  (6)  of  Section  552b  of  of  Title  5 
U.S.C 

A  summary  of  the  activities  of  the 
meeting  and  related  matters,  which  are 
informative  to  the  public,  consistent 
with  poUcy  of  5  U.S.C.  552b.  will  be 
available  to  the  public  within  fourteen 
days  after  the  meeting. 

The  pubUc  is  being  given  less  than 
fifteen  days  notice  of  this  meeting  to 
enstire  a  quorum  of  the  members  to 
accomplish  the  work  necessary  for 


reporting  the  outcome  of  this 
responsibihty  of  the  Committee. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  N.W.,  Washington,  D.C. 
from  8:30  a.m.  until  5:00  p.m. 
UmjTnkj, 

Executive  Director,  National  Assessment 
Governing  Board. 

(FR  Doc.  97-7397  Filed  3-24-97;  8:45  am| 
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DEPARTMENT  OF  ENERGY 
Offlca  of  Envlronmant,  Safaty  and 


Notioa  of  Availability  of  Funds  and 
Raquaat  for  Applications  To  Support 
Madical  Surveiilanca  for  Formar 
Department  of  Energy  Worfcars 

AGENCY:  Office  of  Environment,  Safety 
and  Health,  DOE. 

ACTION:  Notice  of  availabihty  of  funds 
and  request  for  applications. 

SUMMARY:  The  Department  of  Energy 
(DOE)  Office  of  Environment.  Safety  and 
Health  (EH)  announces  the  availability 
of  additional  funds  to  evaluate  former 
workera  whose  employment  at 
departmental  faciUties  may  have  placed 
their  long-term  health  at  significant  risk. 
This  Notice  of  Availability  of  Funds  and 
Request  for  Applications  to  Support 
Medical  Surveillance  for  Former  DOE 
Workera  does  not  affect  cooperative 
agreements  awarded  purauant  to  a 
similar  Federal  Register  announcement 
pubUshed  on  March  1, 1996.  This  new 
Notice  is  issued  subsequent  to  the  more 
general  Continuation  of  SoUcitation  for 
Epidemiology  and  Other  Health  Studies 
Financial  Assistance  Program  published 
in  the  Federal  Register  (61  FR  53903)  on 
October  16, 1996. 

DATES:  AppUcations  submitted  in 
response  to  this  announcement  must  be 
received  by  June  3,  1997. 

ADDRESSES:  U.S.  Department  of  Energy. 
19901  Germantown  Road,  Germantown. 
Maryland  20874-1290. 

FOR  FURTHER  W^ORMATION  CONTACT: 
Requests  for  further  information  and " 
appUcation  forms  may  be  directed  to  Dr. 
John  Peetere,  Office  of  Occupational 
Medicine  and  Medical  Surveillance 
(EH-61),  Telephone:  (301)  903-5902; 
facsimile:  (301)  903-5072.  AppUcations 
may  be  submitted  to  Dr.  Peetera  at  the 
address  Usted  above. 


SUPPLEMENTARY  INFORMATION: 
TaUe  of  Contents 

I.  Purpose 

n.  Project  Description 
m.  DOE'S  Policy  on  Protection  of  Human 
Subjects  Reviews 

IV.  Applications 

V.  Proposal  Format 

VI.  Application  Evaluation  and  Selection 
Vn.  DOE'S  Role 

Vm.  Applicants 

LPurpose    . 

Section  3162  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993 
(Pub.  L.  102-484)  directs  the  Secretary 
of  Energy,  in  consultation  with  the 
Secretary  of  Health  and  Human 
Services,  to  develop  a  program  of 
medical  evaluation  for  ciurent  and 
former  DOE  workera  at  significant  risk 
for  health  problems  due  to  exposures  to 
hazardous  or  radioactive  substances 
during  employment 

On  March  1,  1996,  the  first  "Notice  of 
Availabihty  of  Funds  and  Request  for 
Applications  to  Support  Medical 
Siuveillance  for  Former  DOE  Woikera" 
was  published  in  the  Federal  Register 
(61  FR  8047).  In  September  1996,  six 
cooperative  agreements  were  awarded  to 
begin  phase  I  projects  at  the  following 
DOE  sites:  Hanford  Site,  Nevada  Test 
Site,  Rocky  Flats  Environmental 
Technology  Site,  Portsmouth  Gaseous 
Diffiision  Plant,  Paducah  Gaseous 
Diffusion  Plant,  and  the  Oak  Ridge 
Reservation.  At  five  of  the  sites,  the 
project  teams  are  focusing  on  a  selected 
group  or  groups  of  former  workera  (e.g., 
production  workera  or  construction 
workera).  At  the  Rocky  Flats  Site,  the 
project  team  is  initially  assessing  all 
former  workera. 

This  second  Notice  aiuiounces  the 
availabihty  of  funds  for  up  to  three  new 
projects  to  be  funded  through 
cooperative  agreements.  In  particular, 
DOE  is  interested  in  appUcations  that 
will  help  determine  the  potential  need 
for  medical  surveillance  for  former 
workera  at  major  DOE  sites  not  included 
in  the  six  phase  I  projects  fisted  above. 
The  new  projects  will  identify,  and, 
where  appropriate,  notify  and  medically 
screen  groups  of  former  workera  who 
are  potentially  at  significant  risk  for 
health  problems  due  to  work-related 
exposures. 

Experience  with  all  of  these  projects 
will  help  DOE  to  evaluate  options  for  a 
possibly  more  comprehensive  medical 
sitfveillance  program  for  former  workers 
and  to  determine  how  such  a  program 
may  be  integrated  effectively  with  other 
ongoing  site  activities. 


n.  Project  Description 

DOE  intends  to  award  up  to  three 
cooperative  agreements  with  specific 
goals  identical  to  the  goals  of  the  six 
ongoing  projects.  The  goals  of  the 
projects  are  to: 

•  Identify  groups  of  workera  at 
significant  ri^  for  occupational 
diseases. 

•  Notify  membera  of  these  risk 
groups. 

•  Offer  these  workera  medical 
screening  that  can  lead  to  medical 
interventions. 

Each  cooperative  agreement  will 
begin  with  an  award  for  the  first  year  for 
a  phase  I  needs  assessment.  Under  the 
same  cooperative  agreement,  the  project 
potentially  could  continue  into  phase  n 
medical  screening,  if  determined  by 
IX)E  to  be  warranted. 

Purauant  to  this  Notice,  there  will  be 
up  to  three  cooperative  agreements 
awarded,  totalling  about  $1.5  miUion. 
The  initial  funding  for  each  new 
cooperative  agreement  will  be  for  a 
phase  I  needs  assessment  only.  Phase  I 
is  expected  to  take  approximately  12 
months.  Phase  n,  if  warranted,  will  be 
funded  throtigh  continuation  awards 
under  the  same  cooperative  agreement. 
Phase  n  could  continue  up  to  4  yeare, 
renewable  annually.  The  award 
continuation  for  phase  n,  if  made,  will 
be  based  on  the  results  from  phase  I,  the 
availabihty  of  funds,  and  negotiation  of 
the  costs  for  phase  II.  Only  those  who 
participate  in  phase  I  will  be  eligible  to 
participate  in  phase  II. 

Phase  I 

During  phase  I,  the  awardees  will 
conduct  a  comprehensive  needs 
assessment.  The  needs  assessment  will 
include  a  review  of  existing  site-specific 
information  and  other  means  to  initially 
identify  the  most  significant  radiation 
and  nonradiation  exposures.  During 
phase  I,  investigatora  will  conduct  the 
following  tasks: 

1.  Identify  existing  information 
relevant  to  exposure  and  health 
outcomes  among  former  workera; 

2.  UtiUze  this  information  to  identify 
or  develop  viable  methods  for 
contacting  these  former  workera; 

3.  Provide  an  initial  determination  of 
the  most  significant  worker  hazards, 
problems  and  concerns  for  each  site; 

4.  Identify  approaches  for  conducting 
the  project  in  partnership  with  unions, 
site  management,  operating  contractora, 
community  representatives,  and  State 
and  local  health  officials;  and 

5.  Attend  semiannual  DOE- 
coordinated  meetings  of  investigatora  to 
share  information  on  ongoing  needs 
assessments. 


During  phase  I,  investigatora  will 
develop  a  detailed  plan  and  proposed 
budget  for  phase  II  focusing  on  the 
groups  of  woriiera  determined  to  be  at 
significant  risk  for  adverse  health  effects 
during  the  needs  assessment.  The  plan 
for  phase  Q,  and  a  draft  of  the  needs 
assessment,  is  expected  at  least  60  days 
prior  to  the  conclusion  of  phase  I.  Phase 
I  will  conclude  with  deUvery  of  the  final 
needs  assessment  to  DOE. 

Phase  J7 

DOE  will  determine  the  need  for 
phase  n  activities  based  upon  the  phase 
I  results  and,  if  appropriate,  will 
support  these  efforts  through 
continuation  awards.  Where  phase  II 
plans  are  approved  by  DOE,  the 
investigatora  will  conduct  the  following ' 
tasks: 

1.  Identify  aad  locate  those  former 
woikera  who  based  on  the  results  of  the 
phase  I  needs  assessment  are  at 
significant  risk  of  adverse  health  effects; 

2.  Ascertain  the  health  concerns  of 
former  workera  identified  in  task  1 
related  to  their  past  DOE  employment; 

3.  Communicate  risk  information  to 
former  workera  regarding  the  nature  of 
their  health  risk  and  discuss  the  actions 
that  could  be  taken; 

4.  Provide  medical  screening  to 
targeted  former  worker  populations 
baMd  on  exposure  history  and  the 
availabihty  of  acceptable  screening 
tests; 

5.  Assist  in  the  coordination  of 
referrals,  diagnostic  workup,  and 
followup  treatment,  including  the 
coordination  with  woriunan's 
compensation  and  other  existing 
insurance  and  benefits  programs; 

6.  Ensure  dialogue  with  local  parties 
concerned  with  the  project; 

7.  Evaluate  former  workera 
satisfaction  with  the  project;  and 

8.  Attend  semiannual  DOE- 
coordinated  meetings  of  investigatora  to 
share  information  on  ongoing  screening 
programs. 

Potential  Sites 

A  program  policy  factor  for  DOE  is  the 
determination  of  potential  needs  for 
medical  surveillance  for  former  workera 
at  major  D(£  sites  not  included  in  the 
cooperative  agreements  awarded  in 
September  1996. 

Apphcants  for  the  cooperative 
agreements  will  propose  individual  (or 
alternative  groups  of)  IXDE  sites  for 
study  and  justify  the  technical  factors 
used  in  site(s)  selection.  Such  technical 
factora  should  include: 

1.  Presence  of  existing  worker  and 
community  health  programs; 

2.  Availabihty  of  information  on 
former  woriiere  and  their  exposures; 
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3.  Levels  and  types  of  exposures; 

4.  Number  of  former  worKers  and 
acx»ss  to  them; 

5.  Concerns  of  workers  about  specific 
past  exposures; 

6.  Concerns  of  DOE  site  managers  and 
operating  contractors  about  specific  past 
exposures;  and 

7.  Concerns  of  both  national  and  local 
unions  about  past  exposures. 

m.  DOE'S  Policy  on  Protection  of 
Human  Subiects  Reriewa 

DOE  has  codified  the  Federal  Policy 
for  the  Protection  of  Human  Subjects  in 
10  CFR  part  745.  As  defined  in  this 
regulation,  human  subjects  research 
may  include  a  broad  range  of  studies. 
DOE  has  determined  that  both  phase  I 
and  phase  U  of  the  former  worker 
medical  siuveillance  program  fall  under 
the  broad  definition  of  human  subjects 
research,  and.  accordingly,  each  phase 
requires  Institutional  Review  Board 
(IRB)  review  and  approval.  Phase  I 
activities  will  involve  the  review  and 
possible  collection  of  identifiable 
private  information,  either  through 
records  review  or  personal  interviews. 
Therefore.  IRB  reviews  are  necessary  to 
ensure  adequate  protection  of  privacy. 
Phase  n.  involving  medical  surveillance 
of  former  workers,  including  the 
handling  of  personal  medical  records, 
requires  IRB  review  to  ensure  that  all 
necessary  ^otections  are  implemented. 

It  is  the  DOE'S  policy  that  each  study 
involving  DOE  workers  must  be 
reviewed  by  the  "local"  DOE  site 
institutional  review  board.  "Local"  IRB 
reviews  will  take  place  following  award 
of  the  new  cooperative  agreements,  and 
annually  thereafter.  AppUcants  also  may 
have  to  comply  with  their  own 
institution's  requirements  regarding 
review  of  human  subjects  research. 
Documentation  of  all  reviews  must  be 
submitted  to  DOE  prior  to 
implemmtation  of  each  phase. 

IV.  ApplicatkMis 

This  Notice  of  Availability  is  issued 
pursuant  to  DOE  regulations  contained 
in  10  CFR  part  602:  "Epidemiology  and 
Other  Health  Studies  Financial 
Assistance  Program",  as  published  in 
the  Federal  Register  on  January  31. 
1995  (60  FR  5841).  The  Catalog  of 
Federal  Domestic  Assistance  number  for 
10  CFR  part  602  is  81.108.  and  its 
solicitation  control  number  is  EOHSFAP 
10  CFR  part  602.  10  CFR  part  602 
contains  the  specific  requirements  for 
apphcations.  evaluation,  and  selection 
criteria.  Only  those  applications 
following  these  specific  criteria  and 
forms  will  be  considered.  Apphcation 
forms  may  be  obtained  at  the  address 
dted  above. 


V.  Propoul  Format 

The  proposal  shall  contain  two 
sections,  technical  and  cost.  Technical 
proposals  shall  be  no  more  than  fifty 
(50)  pages  in  length;  resiunes  of 
proposed  key  personnel  should  be 
submitted  as  an  appendix  to  the 
technical  proposal  and  will  not  be 
counted  against  the  page  limit.  Cost 
proposals  shall  have  no  page  limit. 
Because  each  project  will  be  conducted 
in  two  phases,  and  the  scope  of  phase 
n  is  dependent  on  the  results  of  phase 
I.  the  technical  description  for  phase  II 
may  be  less  specific  than  that  for  phase 
I.  but  must  clearly  demonstrate  a 
capabiUty  to  conduct  phase  D.  It  is  left 
to  the  proposer  to  determine  how  best 
to  structure  the  proposal.  However,  the 
following  information  shall  be  included: 

a.  Proposals  shall  include  a  detailed 
project  description  that  discusses  the 
specific  tasks  to  be  performed  under  the 
proposed  project.  At  a  minimum,  the 
tasks  Usted  under  section  II  above 
(Project  Description)  must  be  described 
(in  detail  for  phase  I  tasks  and  more 
generally  for  phase  II  tasks).  The  project 
description  must  include  clear 
statements  of  what  is  not  known  and 
what  is  uncertain,  as  well  as  statements 
of  what  is  known.  The  project 
description  must  describe  how 
independent,  external  peer  review  of  the 
results  of  the  project  will  be  conducted. 
The  project  description  must 
demonstrate  that  the  offeror  has  the 
ability  to  integrate  its  work  with  the 
activities  of  other  organizations 
conducting  medical  surveillance 
activities. 

b.  Proposals  must  demonstrate  the 
competency  of  research  personnel  and 
the  adequacy  of  resources.  Proposals 
must  demonstrate  that  the  offeror  is 
perceived  as  neutral  and  credible,  and  is 
capable  of  conducting  scientifically 
vahd  and  responsible  medical 
surveillance  projects. 

Proposals  must  demonstrate  that  the 
offeror  has  the  experience  and 
capabihty  to  plan,  organize,  manage, 
and  fiaciUtate  wori^er  and  union 
participation  in  planning  and  execution. 
Proposals  must  also  demonstrate  that 
the  offeror  has  the  experience  and 
ability  to  effectively  communicate 
complicated  scientific  information  on 
potential  risks  and  uncertainties  to 
workers,  local  and  national 
stakeholders,  concerned  citizens,  and 
decision  makers  at  all  levels.  Proposals 
must  demonstrate  that  the  offeror 
presentiy  has  or  is  capable  of  obtaining 
staff  with  the  training,  expertise,  and 
experience  needed  to  conduct 
scientifically  complex  needs 
assessments  and  medical  surveillance 


programs.  Proposals  must  identify  the 
technical  and  scientific  staff  that  will 
actually  conduct  the  studies  and  detail 
their  professional  experience,  as  well  as 
their  level  of  program  involvement. 
Proposals  must  demonstrate  that  the 
offeror  has  capability,  for  both  financial 
and  scientific  management,  and  a 
demonstrated  skill  in  planning  and 
scheduUng  projects  of  comparable 
magnitude  to  those  proposed  under  this 
Notice. 

c.  The  cost  proposal  for  phase  I  must 
include  a  simimary  breakdown  of  all 
costs,  and  provide  a  detailed  breakdown 
of  costs  on  a  task-by-task  basis  for  each 
task  contained  in  the  project 
description.  Costs  for  phase  II  tasks  may 
be  more  general  estimates  since  the 
initial  award  will  be  for  phase  I  only. 
Any  expectation  concerning  cost 
sharing  must  be  clearly  stated.  Cost 
sharing  is  encouraged,  but  it  will  not  be 
considered  in  the  selection  process. 

d.  The  cost  pro{>osal  for  pnase  I  shall 
include  an  estimate  of  the  costs  of 
copying,  filming,  scanning,  or 
abstracting  data  needed  for  the  project, 
charges  associated  with  site  computer 
programming,  and  any  additional 
support  not  routinely  provided  by  DOE 
(see  Section  VII,  DOE's  Role).  This 
amount  should  be  included  in  the 
proposed  budget  for  phase  I. 

VI.  Application  Evaluation  and 
Selection 

Apphcations  will  be  subjected  to 
formal  merit  review  (peer  review)  and 
will  he  evaluated  against  the  following 
criteria  Usted  in  descending  order  of 
importance  and  codified  at  10  CFR 
602.9(d): 

1.  Scientific  and  technical  merit  of  the 
proposed  research; 

2.  Appropriateness  of  the  proposed 
method  or  approach: 

3.  Competency  of  research  personnel 
and  adequacy  of  proposed  resources; 
and 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

Apphcations  will  be  peer  reviewed  by 
evaluators  apart  fit>m  DOE  employees 
and  contractors  as  described  in  the 
Office  of  Environment,  Safety  and 
Health's  Merit  Review  System  (57  FR 
55524,  November  25, 1992)  and  at  10 
CFR  602.9(c).  Submission  of  an 
application  constitutes  agreement  that 
this  is  acceptable  to  the  investigator(s) 
and  the  submitting  institution. 

In  accordance  writh  10  CFR  602.9(e), 
DOE  shall  also  consider,  as  part  of  its 
evaluation,  program  pohcy  factors  sudi 
as  an  appropriate  balance  among  sites 
for  efforts  to  target  former  workers 
potentially  in  need  of  medical 
siuveillance.  As  noted  above  in  section 


n  (Project  Description,  Potential  Sites), 
a  program  policy  factor  for  DOE  is  the 
determination  of  potential  needs  for 
medical  surveillance  for  foimw  workers 
at  major  DOE  sites  not  included  in  the 
cooperative  agreements  awarded  in 
September  1996. 

Vn.  DOE'S  Role 

In  order  for  DOE  to  utilize  cooperative 
agreements  for  these  medical 
surveillance  projects,  there  must  be 
substantial  involvement  between  DOE 
and  any  awardee(s).  DOE  estabUshed 
the  core  tasks  for  these  projects  and 
prepared  this  Federal  Register  Notice  of 
Availabihty.  DOE  will  conduct  the 
selection  and  award  process,  which  will 
include  evaluations  by  persons  outside 
the  Federal  government.  DOE  will 
evaluate  the  results  of  phase  I  and, 
where  warranted,  authorize  and  fund 
phase  n.  DOE  will  faciUtate  awardee 
access  to  the  target  sites  and  help 
famiharize  investigators  with  the  facility 
and  historical  operations.  EKDE  will 
fadhtate  access  to  exposure  records, 
including  the  identification  and 
retrieval  of  records  relating  to  DOE 
activities,  and  declassification  of 
records,  as  needed.  DOE  will  estabUsh 
requirements  for  data  collection  and 
handling.  DOE  will  consult  with  project 
investigators  and  coordinate  semiannual 
meetings.  EKDE  will  interact  with  an 
independent  advisory  group  that  will 
provide  advice  to  DOE  and  to  project 
investigators.  Finally,  DOE  will  monitor 
and  evaluate  the  results  of  the  projects, 
including  the  participant's  level  of 
satisfection,  to  determine  how  these 
projects  could  be  expanded  to  other 
groups  of  former  workers  both  at  the 
project  sites  and  at  other  EKDE  sites.  In 
addition  to  helping  former  workers, 
information  gained  from  these  projects 
will  contribute  to  DOE's  ongoing  efforts 
to  improve  health  and  safety  programs 
for  current  workers. 

Vm.  Applicants 

AppUcants  for  the  cooperative 
agreements  could  include  domestic 
nonprofit  and  for  profit  organizations, 
universities,  medical  centers,  research 
institutions,  other  pubUc  and  private 
organizations,  including  State  and  local 
govermnents,  labor  imions  and  other 
employee  representative  groups,  and 
small,  minority  and/or  women-owned 
businesses.  Consortiums  of  interested 
organizations  are  encouraged  to  apply. 
Awardees  for  each  project  wiU  work 
cooperatively  with  former  workers,  DOE 
site  officials,  DOE  operating  contractors, 
labor  organizations,  health  officials,  and 
designated  community  representatives. 


Issued  in  Washington,  D.C,  on  March  14, 

1997. 

Paul  J.  SeUgman, 

Deputy  Assistant  Secretary  for  Health  Studies. 
(FR  Doc  97-7470  Filed  J-24-97;  8:45  am] 
■LUNO  coot  a<ac  oi-p 


Mobile  Systems  Certification  Program 

AGENCY:  Department  of  Energy  (DOE), 
Albuquerque  Operations  Office  (AL). 
ACTION:  Notice  of  intent  to  issue 
competitive  soUdtation. 

summary:  The  Department  of  Energy, 
Albuquerque  Operations  Office, 
announces  its  intent  to  issue  a 
competitive  Federal  Financial 
Assistance  (FFA)  SoUdtation  Number 
97AL77459  under  DOE  Finandal 
Assistance  Rules,  10  CFR  600.8,  for 
Mobile  Systems  Certification  Program 
participation.  This  soUdtation  is  to 
assist  in  the  certification  of  Redpients 
to  perform  Contad-Handled  (CH)       > 
Transuranic  (TRU)  Waste  Management 
Activities  at  DOE's  Waste  Generator/ 
Storage  Sites  and  Small  Quantity  Sites 
located  throughout  the  United  States, 
through  the  use  of  the  Redpient's 
Mobile  Systems. 

DATES  AND  ADDRESSES:  DOE  plans  to 
issue  FFA  SoUdtation  Niunber 
97AL77459  on  or  about  April  15, 1997. 
A  copy  of  the  soUdtation  can  be 
obtained  after  April  15, 1997.  by 
contacting  Mr.  Lowther  at  the  address, 
telephone,  fax  number,  or  E-^4ail 
address  below.  Companies  who  have 
previously  received  a  copy  of  or 
responded  to  DOE  AL  Draft  Request  For 
Proposal  No.  DE-RP04-97AL77459 
entitled  "Mobile  CH  TRU  Waste    . 
Management  Services"  are  currenUy  on 
the  mailing  Ust  and  will  be  furnished  a 
copy  of  this  FFA  SoUdtation  No. 
97AL77459.  Applications  will  be  due 
June  12,1997. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Enei^,  Albuquerque 
Operations  Office,  PO.  Box  5400, 
Albuquerque,  NM  87185-5400,  Attn: 
Mr.  Robert  D.  Lowther,  Contracts  and 
Procurement  Division,  Telephone 
Number  (505)  845-6839,  Fax  Number: 
(505)  845-4004.  E-^ail  Address: 
rlowther@doeal.gov . 
SUPPLEMENTARY  INFORMATION:  The  DOE 
plans  to  issue  a  Federal  Assistance 
SoUdtation  for  Cooperative  Agreement 
Proposals  (FASCAP)  on  or  about  April 
15, 1997.  The  objective  of  this 
soUdtation  is  to  (1)  stimulate  the  market 
place  by  having  Redpients,  who  possess 
or  can  develop  Mobile  Systems 
(equipment  which  can  be  attached  to 
trailers  and  transported  to  sites  around 
the  country)  technology  and  capabiUty, 


apply  for  federal  finandal  assistance  to 
seek  DOE's  review  and  certification  of 
the  Redpient's  procedures,  poUdes,  and 
processes,  and,  (2)  to  evaluate  the 
Redpients'  capabiUties  and  equipment 
through  partidpation  in  DOE 
performance  demonstration  programs 
and  certification  audits. 

A  maximum  of  three  appUcants  will 
be  awarded  a  cooperative  agreement 
The  estimated  DOE  funding  for  this 
Mobile  Systems  Certification  Program  is 
$900,000,  to  be  shared  equaUy  among 
the  seleded  appUcants.  The  DOE 
funding  is  restrided  to  developing 
procediues  and  its  associated  quality 
assurance  plans,  and  for  partidpating  in 
{>erformance  demonstration  programs 
and  audits.  The  DOE  funding  cannot  be 
used  to  purchase  or  develop  Mobile 
Systems  equipment.  Redpient  cost 
sharing  (non-federal)  is  highly 
encouraged.  The  DOE  Carlsbad  Area 
Office  (CAO)  will  administer  the 
cooperative  agreements,  which  will 
have  a  project  period  of  approximately 
six  months  with  an  August  1997 
planned  award  date. 

Background 

Approximately  102,000  cubic  meters 
(contained  in  various  size  drums  or 
boxes]  of  retrievably  stored,  CH  TRU 
waste  and  mixed  TRU  waste,  is  in 
inventory  at  numerous  sites  around  the 
country.  In  addition,  an  estimated 
38,000  cubic  meters  of  TRU  waste  wiU 
be  generated  in  the  course  of  continuing 
EKDE  operations.  AU  stored  and  to-be- 
generated  defense  TRU  waste  is 
destined  for  permanent  dis{>osal  in  the 
DOE  Waste  Isolation  Pilot  Plant  (WIPP) 
located  near  Carlsbad.  New  Mexico. 
WIPP  is  scheduled  to  open  in  November 
1997,  pending  receipt  of  regulatory 
approvals  from  the  U.  S.  Environmental 
P'rotection  Agency  and  the  State  of  New 
Mexico. 

In  order  to  ship  TRU  waste  to  WIPP, 
sites  must  certify  that  the  waste  meets 
WIPP  Waste  Acceptance  Criteria  (WAC). 
Waste  certification  involves  the  physical 
characterization  combined  with  the 
appropriate  quaUty  assurance 
documentation  (records,  audits,  etc.)  to 
demonstrate  that  the  waste  compUes 
with  the  standards  for  disposal  at  WIPP. 
The  waste  must  go  though  physical 
charaderization  performed  in 
accordance  with  the  Transuranic  Waste 
Characterization  QuaUty  Assurance 
Program  Plan  (QAPP)  on  a  waste  stream 
basis  and  per  container  basis  to 
determine  the  chemical,  radiological, 
and  physical  attributes  of  the  waste. 
Waste  containers  that  do  not  meet  the 
acceptance  criteria  outlined  in  WIPP 
WAC  wiU  need  further  processing, 
induding  repackaging  for  shipment  in 


14126 


Federal  Ragjgter  /  Vol.  62,  No.  57  /  Tuesday,  March  25.  1997  /  Notices 


the  TRUPACT-n  shipping  containers, 
before  disposal  at  WIPP. 

Most  sites  with  significant  quantities 
of  TRU  waste  plan  to  use  existing  fixed 
facilities  or  open  new  facilities  in  the 
future  to  perform  these  functions; 
however,  such  facilities  may  not  be  fully 
operational  and  thus  not  be  capable  of 
meeting  DOE's  current  disposal 
•diedule.  Furthermore,  small  quantity 
sites  lack  the  capability  to  characterize, 
treat,  package,  and  load  TRU  waste. 

An  alternative  to  using  fixed  facilities 
is  the  use  of  mobile  systems  mounted  on 
one  or  more  trailers  or  portable  systems 
which  can  be  transported  to  a  site(s). 
These  mobile  systems  must  be  capable 
of  characterizing,  processing, 
repackaging,  and  loading  TRU  waste 
into  TRUPACT-D  shipping  containers. 
In  addition  to  the  physical 
characterization  and  processing  to  be 
provided  by  these  mobile  systems,  the 
sites  have  a  need  for  waste  management 
services  necessary  to  certify  waste  to 
WIPP  WAC  requirements  prior  to 
transportation  and  disposal  at  WIPP. 

The  CAO  is  pursuing  this  strategy  of 
using  mobile  systems  services  to  offer 
the  DOE  complex  substantial  advantages 
such  as: 

•  More  rapid  deployment  than  the 
construction  of  fixed  bcilities; 

•  Greater  flexibility  in  managing  and 
configuring  waste  preparation;  and 

•  Cheater  efficiencies  and  cost- 
effectiveness  in  waste  preparation. 

The  majority  of  drums  destined  for 
WIPP  are  plaiined  for  transportation 
through  the  year  2006.  with  additional 
drum  quantities  to  be  identified, 
characterized,  certified,  and  transported 
through  the  year  2033.  However,  the 
TRU- Waste  inventory  processing 
allocations  may  be  sut^ect  to  change, 
thus  enhancing  the  potential  for 
additional  mobile  systems  processing. 

Under  this  Mobile  Systems 
Certification  Program,  a  Recipient(s) 
must  develop  procedinvs  and  plans  that 
demonstrate  its  proposed 
"characterizationycertification  process" 
meets  the  Quality  Assiuance  Standards 
set  forth  by  the  CAO.  These  standards 
(available  fix>m  CAO)  are  identified  in 
CAO's  Transuranic  Waste 
Characterization  Quality  Assurance 
Program  Plan,  CAO-94-1010.  and 
(^lality  Assurance  Program  E)ocument, 
CAO-94-1012.  Additional  information 
is  available  in  the  National  Transuranic 
Waste  Management  Plan,  DOEfNTP-9S- 
1204,  and  Mobile  Systems  Capability 
Plan,  DOE/NTP-96-1202. 

The  solidtatian  to  be  issued  will 
include  a  guide  for  submission  of 
applications  as  well  as  identify  the 
evaluation  criteria,  and  program  policy 
factors.  If  you  are  interested  in  receiving 
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the  FASCAP,  contact  Robert  Lowther  at 
the  above  address  or  telephone/ fax 
number.  All  responsible  sources  may 
submit  an  application,  which  will  be 
considered.  The  solicitation  is  subject  to 
the  limitations  on  financial  aid 
participation  imposed  by  Section  2306 
of  the  Energy  Policy  Act  of  1992  (42 
U.S.C  13525). 

Purpoee 

This  notice  is  issued  to  announce  the 
Mobile  Systems  Certification  Program 
solicitation. 

Issued  in  Albuquerque,  New  Mexico  on 
March  18, 1997. 

Janes  G.  Hoysl,  Jr.. 

Deputy  Assistant  Manager  for  Management 
and  Administration. 

IFR  Doa  97-7469  FUed  3-24-97;  8:45  am) 
MUMO  COM  M6«-01-^ 


Environmental  Management  Slte- 
Spedfic  Advisory  Board,  Nevada  Test 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursviant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Nevada  Test  Site. 

DATES:  Wednesday.  April  2, 1997:  5:30 
p.m.-9  p.m. 

A0CMC88ES:  Community  College  of 
Southern  Nevada  (Cheyenne  Avenue 
Campus),  High  Desert  Conference  and 
Training  Center.  Room  1422,  3200  East 
Cheyenne  Avenue,  North  Las  Vegas, 
Nevada  89030-4296.  702-651-4294. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Kevin  Rohrer,  U.S.  Department  of 
Energy,  Office  of  Environmental 
Management,  PO  Box  98518,  Las  Vegas, 
Nevada  89193-8513.  phone:  702-295- 
0197. 

8UPn.EMCNTARY  MPORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Advisory 
Board  is  to  make  recommendations  to 
DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

April  Agenda 

5:30  p.m.— Call  to  Order 

5:40  p.m. — Presentations 

7:00  p.m. — Public  Comment/Questions 

7:30  p.m.— Break 

7:45  p  jn. — Review  Action  Items 

8K)0  p.m. — Approve  Meeting  Minutes 

8:10  p.m.— Committee  Reports 

8:45  p.m. — Public  Comment 


9:00  p.m. — Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kevin  Rohrer.  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  This  notice  is  being 
published  less  than  15  days  in  advance 
of  the  meeting  due  to  programmatic 
issues  that  needed  to  be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday— Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Kevin  Rohrer  at 
the  address  listed  above. 

Issued  at  Washiogton,  IX:  on  Man±  19, 
1997. 

Rachel  M.  SubimI. 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

IFR  Doc  97-7474  Filed  3-24-97;  8:45  am) 

■UMQCOOC  MM-01-P 

Environmental  Management  Site- 
Spectfic  Advisory  Board.  Oaii  Ridge 
rieaervatton 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Oak  Ridge 
Reservation. 

DATES:  Wednesday.  April  2, 1997;  6 
p.m. -9:30  p.m. 

ADDRESSES:  Information  Resource 
Center.  105  Broadway,  Oak  Ridge. 
Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Perkins,  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway.  Oak  Ridge,  TN  37830. 
(423)  576-1590. 

SUPPLEMBITARY  MFORMATKM; 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 


to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  The  meeting  will 
focus  on  conducting  business  topics  for 
the  Board.  No  technical  presentations 
will  be  provided. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Sandy  Perkins  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  nnpowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
This  notice  is  being  published  less  than 
15  days  in  advance  of  the  meeting  due 
to  programmatic  issues  that  needed  to 
be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 


SW.  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Department  of  Energy's 
Information  Resource  Center  at  105 
Broadway,  Oak  Ridge,  TN  between  8:30 
am  and  5:00  pm  on  Monday. 
Wednesday,  and  Friday;  8:30  am  and  7 
pm  on  Tuesday  and  Thursday;  and  9:00 
am  and  1:00  pm  on  Saturday,  or  by 
writing  to  Sandy  Perkins,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway,  Oak  Ridge.  TN  37830,  or 
by  calling  her  at  (423)  576-1590. 

Issued  at  Washington,  IX]  on  March  20, 
1997. 

Radiel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

(PR  Doc.  97-7475  Filed  3-24-97;  8:45  am] 

eajJNG  CODE  64S»-01-P 


Office  of  Fossil  Energy 

[FE  Docket  Nos.  96-8S-NG;  97-01-NG,  96- 
97-NQ,  96-e6-NG,  96-4&-NG,  97-06-  NQ, 
97-09-NG.  97-08-NG,  97-07-NG,  97-02- 
NG,  97-05-NG,  and  95-03-NG] 

Orders  Granting  Authorization  To 
Import  and/or  Export  Natural  Gas 

Indeck  Oswego  Limited  Partnership  and 
Indeck  Yerkes  Limited  Partnership,  Ocean 


State  Power  II,  KN  Marketing.  L.P.,  Atlas  Gas 
Marketing,  Inc..  Renaissance  Energy  (U.S.) 
Inc.,  Canadianoxy  Marketing  (U.S.A.)  Inc., 
Usgen  Fuel  Services,  Inc.,  Selkirk  Cc^en 
Farmers,  LP.,  Eri  Services,  Inc.,  Portland 
General  Electric  Company,  Tranaco  Energy 
Marketing  Company,  Koch  Energy  Trading, 
Inc. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  Orders  authorizing 
various  imports  and/or  exports  of 
natural  gas.  These  Orders  are 
summarized  in  the  attached  appendix. 

These  Orders  are  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  and 
Export  Activities.  Docket  Room.  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue.  S.W..  Washington.  D.C.  20585. 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  on  March  , 
1997. 
Wayne  E.  Peters, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum  Import  and  Export 
Activities,  Office  of  Fossil  Energy. 


Appendix— Blanket  Import/export  Authori2atk)ns  Granted 

[DOE/FE  Authority] 


Date  issued 

Importer/exporter  FE  docket  No. 

Two-year  maximum 

Order  No. 

Import 

Export 

Comments 

volume 

volume 

1235 

01/17/97 

Indeck  Oswego  Ufnited  Partnership  and 
Indeck  Yerkes  Umited  Partnerstiip  (96- 
89-NG). 

9Rd 



Import  from  Canada. 

1236 

01/17/97 

Ocean  State  Power  II  (97-01-NG) 

36.5  Bcf 

Import/Export  up  to  a  combined  total  from 

and  to  Canada. 

1237 

01/17/97 

K  N  Marketing,  LP.  (96-97-NG) 

65.7  Bcf  ... 

Export  to  Mexico. 

1238 

01/17/97 

Atias  Gas  Marketing.  Inc.  (9&-96-NG) 

Renaissance  Energy  (U.S.)  Inc.  (96-98- 

73  Bcf           

Import  from  Canada. 

1239 

01/28«7 

250  Bcf 

Import/Export  up  to  a  combined  total  from 

NG). 

and  to  Canada. 

1240 

01/28«7 

Cartadtanoxy  Marketing  (U.S>.)  Inc.  (97- 
06-NG). 

100  Bcf         „ 

Import  from  Canada. 

1241  

01/2a«7 

USGen  Fuel  Services.  Inc.  (97-09-NG) .... 

62Rof 

Import/Export  up  to  a  combined  total  from 
and  to  Canada. 

1242 

01/28/97 

SeNofk  Cogen  Partners,  LP.  (97-08-NG  .. 

57  Rd 

Import/Export  up  to  a  combined  total  from 
and  to  Canada. 

1244 

01/31/97 

ERI  Services.  Inc.  (97-07-NG) 

100  Bcf 

100  Bcf 

Import  combined  total  from  Canada  and 
Mexico.  Export  combined  total  to  Carv 
ada  and  Mexico. 

1245 

01/31/97 

Portland  Ger>eral  Electric  Company  (97- 

02-NG). 

90  Bcf 

Import  from  Cartada. 

1246 

01/31/97 

Trartsco  Energy  Marketng  Conpany  (97- 
06-NG). 

730  Rcf 

— 

Import  from  Canada. 

1019^  ... 

01/31/97 

Koch  Energy  Trading.  Inc.  (Formerly  Koch 
Gas  Services  Company)  (9&-03-NG). 

— 

Name  Orange. 

[FR  Doc.  97-7471  Filed  3-24-  97;  8:45  am) 
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[FE  Dociwt  Nos.  96-64-NG.  96-87-MG,  96- 
88-NG,  96-92-NG.  96-81 -NG,  96-00-NG, 
96-a3-NG.  96-M-NG.  96-OS-NG,  and  96- 
91 -NG] 

Orders  Qranting  Aathorization  To 
Import  and/or  Export  Natural  Gas 

North  American  Resources  Company, 
Westcoast  Gas  Services  Inc..  Westcoast  Gas 
Services  (America)  Inc..  Wascana  Energy 
Marketing  (U.S.)  Inc.,  Tristar  Gas  Marketing 
Company.  Newco  US.  LP..  Louis  Dreyfus 
Energy  Canada  LTD..  Duke/Louis  Dreyfus 


L.L.Q.  Louis  Dreyfus  Energy  Corp..  Union 
Pacific  Fuels,  Inc. 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  orders. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  IDepartment  of  Energy  gives  notice 
that  it  has  issued  Orders  authorizing 
various  imports  and/or  exports  of 
natural  gas.  These  Orders  are 
summarized  in  the  attached  appendix. 

These  Orders  are  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  hqport  and 


Export  Activities,  £)ocket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington,  DC  20585, 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC,  on  March  11. 
1997. 
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Wayne  E.  Peters. 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  6-  Petroleum  Import  and  Export 
Activities,  Office  of  Fossil  Energy. 


APPENDIX— Blanket  Import/Export  Authorizations  Granted 

[DOE/FE  Auttxxity) 


Date  issued 

Importer/exporter  FE  docket  No. 

Two-year  maximum 

Order  No. 

Import 
volume 

Export 
volume 

Corrwnents 

1225 

12/10«6 
12/11/96 
12/11/96 
12C3«7 
12/23«6 

12/23/96 

12/23/96 
12/23/96 
12/23«6 
12/24/96 

Nortti  American  Resources  Company  (96- 

84-NG). 
Westcoast  Gas  Services  Inc.  (96-67-NG) 

Westcoast  Gas  Services   (America)   Inc. 

(9&-88-NG). 
Wescana    Energy    Marketing   (U.S.)    Inc. 

(96-92-NG). 
Tristar  Gas  Marketing  Company  (96-81- 

NG). 

Newco  US,  LP.  (96-90-NG) 

Louis  Dreyfus  Energy  Canada  Ltd.  (96- 

93-NG). 
Duke-Louis  Dreyfus  LLC.  (96-94-NG)  .... 

Louis  Dreyfus  Energy  Corporation  (96-95- 

NG). 
Union  Padfc  Fueis.  Inc.  (96-91 -NG)  

73  Bcf 

1.000  Bcf 
1,000  Bcf 
Bcf 

Exports  conrtbined  total  to  Canada  and 
Mexico. 

Imports  including  LNG  from  Canada  Ex- 
ports to  Canada. 

Imports  including  LNG  from  Canada.  Ex- 
ports to  Canada. 

Imports/Exports  co«T*med  total  to  arxl 
from  Canada  arKJ  Mexco. 

Imports  from  CaruKla. 

Imports/Exports    comtxned   total    to   and 

from  Mexico. 
Imports  combined  total  from  Canada  and 

Mexico.  Exports  comtxned  total  to  Carv 

ada  atrd  Mexico. 
Import/Export    induding    LNG    combined 

total  from  and  to  Canada  and  Mexkx). 
Imports/Exports  including  LNG  combined 

total  from  and  to  Canada  and  Mexico. 
Imports/Exports  including  LNG  combined 

total  from  arKJ  to  Canada  and  Mexico. 
Imports/Exports  combined  total  from  and 

to  Canada  and  MexkX). 

1226 

1227 

1228 

1229 

1.000  Bcf 
1.000  Bcf 

200 
(1)10  Bcf 

10 
1,000  Bcf 

200 
200 
200 
200 

1230 . 

1231  

1232 

1233 

1234 

Bcf 
1,000  Bcf 

Bcf 
Bcf 
Bcf 
Bcf 

[FR  Doc.  97-7472  Filed  3-24-  97;  8:45  am) 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGEMCY:  Energy  Information 

Administration,  DOE 

ACTION:  Agency  information  collection 

activities:  Proposed  collection;  comment 

request. 

SUMMARY:  The  Energy  Information 
Administration  (ElA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  form  ElA-767,  "Steam- 
Electric  Plant  Opwation  and  Design 
Report" 


DATES:  Written  comments  must  be 
submitted  within  60  days  of  the 
pubUcation  of  this  notice.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the  DOE 
contact  Usted  below  of  your  intention  to 
do  so  as  soon  as  possible. 

ADDRESSES:  Send  conmients  to  )ohn  C. 
Colhgan,  Energy  Information 
Administration,  Coal  and  Electric  Data 
and  Renewables  Division,  EI-524,  U.S. 
Department  of  Energy,  Washington,  DC 
20585-0650;  telephone  (202) 426-1174; 
e-mail  jcoIligaOEIA.DOE.GOV;  and  FAX 
(202)  426-1308). 

FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 


should  be  directed  to  John  ColUgan  at 
the  address  Usted  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Current  Actions 

ID.  Request  for  Comments 

I.  Background 

In  order  to  fulfill  its  responsibiUties 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  No. 
93-275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  No.  9S-91), 
the  Energy  Information  Administration 
is  obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program,  ELA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 


resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation's  economic 
and  social  needs. 

The  Energy  Information 
Administration,  as  part  of  its  continuing 
effort  to  reduce  pa{>erwork  and 
respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L  104-13)),  conducts  a  presurvey 
consultation  program  to  provide  the 
general  public  and  other  Federal 
agencies  with  an  opportimity  to 
comment  on  proposed  and/or 
continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
lequirements  on  respondents  can  be 
properly  assessed.  Also,  EIA  will  later 
seek  approval  by  the  Office  of 
Management  and  Budget  (OMB)  for  the 
collections  under  Section  3507(h)  of  the 
Paperwoiii  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13,  Tide  44,  U.S.C.  Chapter 
35). 

The  Form  EIA-767,  "Steam-Electric 
Plant  Operation  and  Design  Report," 
remains  an  aimual  form  that  collects 
data  on  the  operation  and  design  of 
steam-electric  plants.  The  form  collects 
data  required  by  the  following  sponsors: 
the  DOE  Office  of  Fossil  Energy  (FE), 
and  the  U.S.  Environmental  Protection 
Agency  (EPA).  The  data  collected  on  the 
Form  EIA-767  are  used  to: 

•  E)evelop.  assess,  reform,  and  enforce 
the  regulations  required  by  the  Clean 
Air  Act,  the  Federal  Water  Pollution 
Control  Act,  and  the  Resource 
Conservation.and  Recovery  Act 

•  Appraise  the  environmental 
impacts  of  electric  energy  plans  and 
projections  and  the  impact  of 
environmental  regulations  on  the 
generation  of  electric  power 

•  Determine  emission  trends  and 
appraisals 

•  Evaluate  the  inventory  of  pollution 
control  technology  and  generaticm 
technologies 

•  Determine  the  expendittues  of 
pollution  abatement  and  control 
expenditures  on  operating  costs  and 
revenue. 

EIA  is  responsible  for  collecting  and 
processing  the  data.  Within  ELA,  the 
data  are  used  to  develop  a 
comprehensive  electric  power  data  base 
that  supports  EIA  models  and 
pubhcations.  Other  data  users  include 
Congress,  Federal,  and  State  agencies. 


n.  Current  Actions 

The  Energy  Information 
Administration  requests  a  3-year 
extension  with  no  change  to  the  existing 
collection  of  the  Form  EIA-767,  "Steam- 
Electric  Plant  Operation  and  Design 
Report." 

m.  Request  fior  Cmnments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  II.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  responses. 

General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency?  Does  the  information  have 
practical  utility?  Practical  utiUty  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  accoimt  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  EIA  make 
to  the  quahty,  utihty,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Can  data  be  submitted  by  the  due 
date? 

C.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  84 
hours  per  response.  Btuden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
or  disclose  or  provide  the  information. 

Please  comment  on  (1)  the  acciiracy  of 
our  estimate  and  (2)  how  the  agency 
could  minimize  the  burden  of  the 
collection  of  information,  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

D.  ELA  estimates  that  respondents  will 
incur  no  additional  costs  for  reporting 
other  than  the  hotirs  required  to 
complete  the  collection.  What  is  the 
estimated:  (1)  total  dollar  amount 
annualized  for  capital  and  start-up 
costs,  and  (2)  recurring  annual  costs  of 
operation  and  maintenance,  and 
purchase  of  services  associated  with  this 
data  collection? 

E.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s),  and  the 
methods  of  collection. 

As  a  Potential  (/ser 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 


B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  If  so,  what  are 
their  deficiencies  and/or  strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  pubUc  record. 

Statutory  Autboiity:  Section  3506  (c)(2MA) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L  No.  104-13). 

Issued  in  Washington,  D.C  March  19, 
1997. 

Jay  H.  CaMeOMrry. 

Agency  Qoarance  Officer,  Office  of  Statistical 

Standards,  Energy  Information 

Administration. 

[FR  Doc.  97-7473  Filed  3-24-97;  8:45  am] 


Office  of  Energy  Reeearch 

Fusion  Energy  Sciences  Advisory 
Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770),  notice  is 
given  of  a  meeting  of  the  Fusion  Energy 
Sciences  Advisory  Committee  (FESAC). 
DATES:  Thursday,  April  17, 1997.  9  a.m. 
to  6  p.m.,  and  Friday,  April  18, 1997,  9 
ajn.  to  4  p.m. 

ADDRESS:  U.S.  Department  of  Energy, 
Auditorium,  19901  Germantown  Road, 
Germantown,  Maryland  20874. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  L.  OpdeneJter,  ID,  Executive 
Assistant.  Office  of  Fusion  Energy 
Sciences,  U.S.  Department  of  Ener^gy, 
Germantown.  MD  20874,  Telephone: 
301-903-4941. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The  Fiiaon 
Energy  Sciences  Advisory  Committee 
has  been  charged  to  review  the 
International  Thermonuclear 
Experimenetal  Reactor  (ITER)  Detailed 
Design  Report  which  includes  cost  and 
schedule  estimates,  in  order  to  provide 
its  view  of  the  adequacy  of  the  design 
to  meet  ITER'S  technical  objectives.  This 
information  will  be  used  as  part  of  the 
basis  for  a  United  States  Government 
decision  on  whether  or  not  to  enter 
negotiations  on  the  terms  and 
conditicHis  for  an  agreement  for  the 
construction,  operation,  exploitation, 
and  decommissioning  of  llEK.  The 
Committee  has  been  asked  to  provide  its 
view  to  the  Department  of  Energy  by 
May  1. 1997. 
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Tentatiyc  Agenda: 

Thtusday,  April  17.1997 

9:00  a.m. — ^Review  of  Subpanel  Reports 
5:00  p.m. — Public  Comments 
6:00  pjn. — Adjourn 

Friday,  April  18.  1997 

9KX)  a.m. — Executive  Simunary 
11:00  a.m.— Preparation  of  FESAC 

Report 
1:00  p.m. — Presentation  of  Results  to  Dr. 

Martha  Krebs 
4:00  p  jn. — Ad)oum 

Public  Participation:  The  meeting  is 
open  to  the  pubUc.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Albert  L  C]pdenaker  at 
301-903-8584  (fax)  or 
albert.opdenaker@mailgw.er.doe.gov  (e- 
mail).  Riaquests  to  make  oral  statements 
must  be  received  5  days  prior  to  the 
meeting;  reasonable  provision  will  be 
made  to  include  the  statement  in  the 
agenda.  The  Chairperson  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
lE-190.  Forrestal  Building,  1000 
Independence  Avenue.  SW, 
Washington.  IX,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

lamed  at  Waafaiogton,  DC  aa  March  20, 
1997 

Radwl  M.  Saaaid, 

Acting  Deputy  Advisory  Conunittae 
Management  Officer 

(PR  Doc.  97-7476  Filed  3-24-97;  8:45  am] 


Federal  Eneryy  Regulatory 
Commisalon 

[Doctot  No.  RP97-2MM)00| 

Colorado  intersune  Qee  Company; 

Notice  of  PropoeedChengoe  In  FERC 
QaaTartff 

March  19, 1997. 

Take  notice  that  on  March  14. 1997. 
Colorado  Interstate  Gas  Company  [OG], 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  be  effective 
April  14.  1997. 

QG  states  on  November  1.  1996  it 
filed  in  Docket  No.  RP97-63-000  pit> 
forma  tariff  sheets  to  comply  with  Order 


No.  587.  As  part  of  QG's  filing  it 
proposed  a  new  Headstation  Pooling 
Rate  Schedule  (HPS-1).  QG  further 
states  in  the  Commission's  order  on 
QG's  compliance  filing  issued  January 
16, 1997,  the  Commission  stated  that  the 
GISB  standards  "intended  the  pipeline 
to  implement  a  new  pooling  service  but 
in  order  to  implement  a  new  service  the 
pipeline  must  make  a  section  4  filing" 
(that  is  a  filing  pursuant  to  Section  4  of 
the  Natural  Gas  Act).  CIG  states  this  is 
thepurpose  of  this  filing. 

CIG  ^ates  that  copies  of  this  filing 
have  been  served  on  QG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  consider  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubhc  Reference 
Room. 

Linwood  A.  Waiaan,  Jr. 
Acting  Secretary. 

(PR  Doa  97-7425  Filed  3-24-97;  8:45  am) 
■UMQ  oooc  STIT-ei-ai 

P)OCtot  Na  CP97-284-0001 

Columbia  Qas  Transmission 
Coqwratlon;  Notice  of  Request  Under 
Blanitet  Authorization 

March  19, 1997. 

Take  notice  that  on  March  11, 1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston.  West  Virginia  25314. 
filed  in  Docket  No.  CP97-284-000  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Conunission's 
RegulaticHLS  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.211)  for 
authorization  to  construct  and  operate 
additional  points  of  delivery  for  firm 
transportation  service  to  existing 
customers,  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 


Coltimbia  proposes  to  construct  and 
operate  the  fedlities  needed  to  establish 
thirteen  additional  delivery  points.  The 
customen  and  coimties  involved  are: 
Columbia  Gas  of  Kentucky,  Inc.  (CKY) 
(Martin  and  Clark  Counties,  Kentucky); 
Colimibia  Gas  of  Ohio,  hic  (COH) 
(Ottawa,  Medina  and  Carroll  Counties. 
Ohio);  Mountaineer  Gas  Company 
(MGC)  (Boone,  Marshall,  Barbour, 
Gilmer,  Wayne,  Wyoming  and  Tucker 
Counties.  West  Virginia),  and  The 
Waterville  Gas  Company  (WGC)  (Wood 
Coimty,  Ohio). 

Each  new  delivery  point's 
interconnecting  facility  will  vary 
according  to  area  conditions;  but,  in 
most  cases,  the  following  will  be 
installed:  a  4-inch  by  1-inch  tap  saddle 
(depending  on  pipeline  size),  a  1-inch 
valve,  nipple,  and  less  than  20  feet  of 
pipe  on  Columbia's  existing  right-of- 
way.  CKY,  COH,  MGC  and  WGC  will  set 
the  meter  and  regulator  for  each 
location.  The  estimated  natural  gas 
quantities  are:  10,851  Dth/day  and 
4,398,250  Dthyannual  for  CKY;  4.5  Dth/ 
day  and  450  Dth/annual  for  COH;  13.5 
Dth/day  and  1,650  Dth/annual  for  MGC, 
and  1.8  Dth/day  and  200  Dth/annual  for 
WGC 

Colimibia  states  that  the  new  delivery 
points  are  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accomplish  deliveries  without 
detriment  or  disadvantage  to  other 
customers.  The  proposed  delivery 
points  will  not  have  an  effect  on 
Coliunbia's  peak  day  and  annual 
deliveries  and  the  total  volumes 
dehvered  %vill  not  exceed  total  volumes 
authorized  prior  to  this  request. 

Columbia  estimates  the  new  tap 
installation  costs  to  be  approximately 
$150  each  and  will  be  treated  as  an 
0*M  expense,  except  for  the  Martin 
Coimty,  Kentucky  project  which  is  an 
existing  tap  and  will  require  no 
additional  cost. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  piirsuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  Mrithdra%vn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  apptication  for 


authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watsoo,  )r. 

Acting  Secretary. 

(FR  Doc.  97-7418  Filed  3-24-97;  8:45  am) 
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[Dodwt  No*.  CP96-656-001,  CP9ft-656- 
001,  wtd  CP96-657-O01] 

Destin  Pipeline  Company,  ULC; 
Notice  of  Amendment 

March  19. 1997. 

Take  notice  that  on  March  14, 1997, 
Destin  Pipeline  Company,  L.L.C 
(E)estin)  successor  in  interest  to  Destin 
Pipeline  Company  Inc.  (DPC),  P.O.  Box 
2563,  Birmingham,  Alabama  35202- 
2563,  filed  in  Docket  No.  CP96-655- 
001,  etal.,  an  amendment  to  the 
pending  application  for  a  certificate  of 
public  convenience  and  necessity  filed 
on  July  24, 1996.  in  Docket  No.  CP96- 
655-000,  et  al.,  pursuant  to  Section  7(c) 
of  the  Nat\ual  Gas  Act  and  Parts  284  and 
157  of  the  Commission's  Regulations,  to 
modify  proposed  facihties  to  include 
executed  Precedent  Agreements 
providing  market  support  for  the  Destin 
Pipeline,  to  revise  Dostin's  proposed 
FERC  Gas  Tariff  and  initial  rates  to 
provide  a  new  flexible  firm 
transportation  service  to  meet  the  needs 
of  deepwater  producers  and  to  renew 
requests  for  blanket  certificates  of 
construction  and  transportation,  aU  as 
more  fully  set  forth  in  the  amendment 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Destin  states  that  in  its  initial  filing, 
as  supplemented.  DPC  requested 
authorization  to  construct,  install  and 
operate  a  new  large  diameter  interstate 
pipeline  (Destin  Pipeline)  to  transport 
gas  fit>m  the  Gulf  of  Mexico  to 
interconnections  with  five  interstate 
pipelines  in  the  State  of  Mississippi, 
Destin  states  that  due  to  bvorable 
reaction  fit>m  the  shipper  coiomunity, 
on  December  21. 1996,  Amoco  Pipeline 
CfHnpany  (Amoco  Pipeline),  Shell  Gas 
Pipeline  Company  (Shell  Pipeline), 
Amoco  Production  Company  (Amoco). 
Shell  Deepwater  Development  Inc. 
(SDDI)  and  shell  Deepwater  Production 
Inc.  (SDPI)  agreed  with  DPC  to  have 
affiliates  of  Amoco  Pipeline  and  Shell 
Pipeline  become  equity  owners  in  the 
Destin  Pipeline  project.  Additionally, 
Destin  states  that  Amoco,  SDDI  and 
SDPI  have  executed  Precedent 
Agreements  dated  as  of  February  28, 
1997,  for  the  proposed  flexible  firm 
transportation  service  on  Destine 
Pipeline  with  average  Transportation 
Demand  (TD)  levels  over  the  first  five 


years  at  562  MMcf  per  day  and  peak 
TDs  of  844  MMcf  per  day. 

Destin  states  that  its  initial  filing 
requested  authorization  to  construct. 
install,  and  operate  one  gathering 
platform  in  Main  Pass  Block  260,  Gulf 
of  Mexico;  one  o%hore  jimction 
platform  in  Viosca  Knoll  Block  119, 
Gulf  of  Mexico;  76  miles  of  36-inch 
offshore  pipeline  facilities;  134  miles  of 
36-inch  and  30-inch  onshore  pipeline 
facilities;  two  miles  of  16-inch  pipeline 
facilities;  one  14.100  horsepower 
compressor  station  in  Jackson  Coimty, 
Mississippi;  one  11,600  horsepower 
compressor  station  in  Greene  county, 
Mississippi;  and  related  pipeline 
interconnection,  measurement  and 
appurtepant  facilities  to  accommodate 
the  transportation  of  1  Bcf  of  gas  per  day 
for  deUvery  to  downstream 
interconnections  in  southern  and 
central  Mississippi.  Destin  states  that 
the  pipeline  route  was  to  extend  in  a 
northerly  direction  from  Main  Pass 
Block  260,  Gulf  of  Mexico,  to  an 
onshore  terminus  at  its  interconnection 
with  Southern  Natural  Gas  Company 
(Southern)  near  Enterprise,  Mississippi. 
Destin  further  states  that  the  original 
filing  contemplated  interconnections 
with  four  other  pipelines,  as  well  as 
Southern;  Florida  Gas  Transmission 
Corporation,  Transcontinental  Gas  Pipe 
Line  Corporation,  Teimessee  Gas 
Pipeline  Company  and  Texas  Eastern 
Transmission  Corporation. 

Destin  states  that,  specifically,  the 
amended  filing  seeks  the  following 
modifications  to  the  original  proposal: 
(a)  Several  modifications  to  the 
jurisdictional  facilities,  (b)  an 
interconnection  with  an  additional 
interstate  pipeline,  (c)  the  deletion  of 
the  levelizied  rates  for  the  FT-1  firm 
transportation  service,  (d)  the  addition 
of  a  flexible  firm  transportation  service 
similar  to  that  approved  in  Shell  Gas 
Pipeline  Company.  76  FERC  1  61,126 
(1996),  (e)  a  decrease  in  the  proposed 
initial  rates,  (f)  inclusion  of  capacity 
lease  payments  to  Southern  in  Destin 's 
propxMed  cost  of  service  in  accordance 
to  the  f>ending  joint  application  of 
Southern  and  Destin  filed  on  March  14, 
1997,  in  Docket  No.  CP97-291-000,  (g) 
revisicBis  to  Destin's  proposed  FERC  Gas 
Tariff,  primarily  attributable  to  the 
addition  of  the  flexible  firm 
transportation  service  and  the 
incorporation  of  the  Gas  Industry 
Standards  Board  standards. 

It  is  stated  that  the  modifications  to 
the  facilities  originally  proposed  are  as 
follows:  (a)  The  deletion  of  the  junction 
platform  in  Viosca  Knoll  Block  119, 
Gulf  of  Mexico,  (b)  an  interconnection 
with  Koch  Gateway  Pipeline  Company 
in  Jackson  County,  Mississippi,  (c)  the 


deletion  of  the  onshore  receipt  point,  (d) 
increase  compression  capabilities  at  the 
Pascagoula  compression  site  from 
14.100  horsepower  to  17,040 
horsepower,  (e)  decrease  compression  at 
the  Sand  Hill  compression  site  from 
11,600  horsepower  to  9.400  horsepower, 
and  (f)  in  addition  to  the  measurement 
fecilities  to  connect  to  the  inlet  and 
ouUet  of  a  non-jurisdictional  processing 
plant  to  be  operated  by  Amoco  in 
Pascagoula.  Mississippi.  Destin 
propmed  to  add  as  an  auxiliary  bcility 
a  liquids  slug  catcher  facility  in  Jackson 
County,  Mississippi,  which  will  be 
located  upstream  of  the  site  of  the  non- 
jurisdictional  processing  plant.  Destin. 
estimates  the  revised  cost  of  the 
proposed  facilities  to  be  S308.1  millioiL 
In  regard  to  its  transportation  services, 
Destin  states  that  it  is  deleting  the  10- 
yeai  levelized  firm  transportation 
services  and  adding  a  flexible  firm 
transportation  service.  Interruptible 
transportation  service  under  Rate 
Schedule  IT  will  be  applicable  to  any 
shipper  that  contracts  for  interruptible 
transportation  on  Destin  Pipeline.  In  its 
amended  proposal,  Destin  proposes  to 
offer  two  firm  transportation  services: 
(1)  A  traditional  firm  ti^nsportation 
service  (Rate  Schedule  FT-1)  and  (2)  a 
flexible  firm  transportation  service  (Rate 
Schedule  FT-2).  Destiin  sUtes  that  Rate 
Schedule  FT-1  is  a  traditional  firm 
transportation  service  with  a  fixed  TD 
and  a  reservation  charge  to  be  billed 
regardless  of  throt^put  levels.  The 
TnaYimum  initial  monthly  reservation 
rate  to  be  charged  for  service  under  Rate 
Schedule  FT-1  is  $7.35  per  Dth,  a 
decrease  of  58  cents  per  Dth  per  month 
bom  the  comparable  rate  proposed  for 
the  traditional  firm  rate  schedule  in  the 
initial  filing.  Destin  states  that  Rate 
Schedule  FT-2  is  a  flexible  firm 
transportation  service  which  will 
provide  for  variable  levels  of  TD  and 
volumetric  rate  treatment  depending  on 
throughput  levels  relative  to  TD.  Destin 
states  that  to  be  etigible  for  service 
under  Rate  Schedule  FT-2,  a  shipper 
must  execute  a  Reserve  Commitment 
Agreement  wherein  the  shipper 
identifies  OCS  lease(s)  with  estimated 
proven  recoverable  reserves  of  100  Bcf 
or  more  attributable  to  the  shipper's 
interests  and  its  affiliates  or  aggregated 
with  other  shipper(s)  committed 
interest(s)  in  such  leases  (Committed 
Leases)  and  make  a  life  of  reserves 
commitment  of  its  share  of  production 
therefix)m.  In  addition,  Destin  states  that 
each  shipper  will  be  required  to  submit 
documentation  and  technical  data  to 
support  its  reserve  commitment  when 
placing  a  request  for  transportation 
service  under  Rate  Schedule  FT-2.  It  is 
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stated  that  shippers  under  Rate 
ScheduTe  FT-2  may  request  separate 
levels  of  TD  (5.000  Mcf/d  minimum)  for 
specified  delivery  periods  of  not  less 
than  three  consecutive  months  to 
correspond  with  the  anticipated 
production  profile  of  the  Committed 
Leases.  It  is  further  stated  that  the 
maximum  monthly  reservation  rate  for 
transportation  service  under  Rate 
Schedule  FT-2  is  $7.35  per  Dth  and  the 
maximum  daily  reservation  rate  for  such 
service  is  24.5  cents  per  Dth,  inclusive 
of  the  transportation  charge.  To  receive 
volimiethc  rate  treatment,  the  shipper's 
throughput  quantities  (based  on  a 
rolling  three-month  average  calculated 
with  a  one-month  lag)  must  equal  or 
exceed  70  percent  of  the  shipi}er's 
average  TD  for  the  same  three-month 
period.  If  a  shipper's  throughput  does 
not  reach  the  70  percent  threshold,  the 
shipper  is  charged  a  reservation  charge 
based  on  a  total  TD. 

Destin  states  that  it  is  encouragins 
maximum  utilization  of  capacity  by 
establishing  discounted  Rate  Schedule 
FT-2  rates  for  a  period  through 
December  31,  2019,  for  FT-2  shippers 
with  firm  transportation  service 
pursuant  to  Precedent  Agreements 
executed  in  February  1997  or  pursuant 
to  commitments  in  Destin 's  Open 
Season  to  be  held  from  March  17,  1997 
to  April  30.  1997.  Destin  states  that  at 
this  jimcture,  Destin  is  not  requesting 
authority  herein  to  negotiate  terms  and 
conditions.  Service  terms  and 
conditions  under  Rate  Schedule  FT-2 
will  be  available  to  all  shippers  on  the 
same  generally  appUcable  terms  and 
conditions. 

Destin  states  that  for  all  rate 
schedules,  Destin  has  eliminated  the 
offshore/onshore  rate  design  and 
provided  for  a  single  rate  independent 
of  receipt  point  or  deUvery  point 
location.  Destin  states  that  it  believes 
that  a  postage  stamp  rate  is  appropriate 
for  this  project  because  most  of  this  gas 
supply  is  expected  to  be  received  at 
Main  Pass  Block  260  and  all  of  the 
dehvery  points  are  located  within  a  115- 
mile  segment  In  addition,  Destin  states 
that  it  has  eliminated  the  Negotiated 
Rate  Provision  in  Section  25  of  the 
proposed  tariff.  Destin  further  states  that 
the  addition  of  a  flexible  firm  rate 
schedule  has  eliminated  the  need  for  the 
Banking  Provisicm  in  Section  26  of  the 
proposed  tariff.  Destin  states  that  the 
Banking  Provision  was  designed  to 
provide  scheduling  flexibihty  to  meet 
the  needs  of  shippers  coordinating 
development  and  production  of 
deepwater  prospects.  Destin  believes 
that  the  proposed  flexible  firm  Rate 
Sciiedule  FT-2  provides  even  greater 


flexibihty  and  eliminates  any  need  for  a 
banking  mechanism. 

Destin  requests  a  Preliminary 
Determination  on  non-environmental 
issues  by  June  1, 1997,  with  a  final 
approval  on  all  issues  by  the  end  of 
November  1997,  so  that  the  proposed 
facihties  can  be  placed  in  service  by 
July  1,1998. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  April  9, 
1997,  file  with  the  Federal  Energy 
Regulatory  Conunission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  All  p>ersons 
who  have  heretofore  filed  need  not  file 
again. 

Linwood  A.  WatMm.  Jr.. 
Acting  Secretary. 

(FR  Doc.  97-7414  Filed  3-24-97;  8:45  am] 
■HJJNQOOOC  STir-OVM 

[Dodwt  Na  CP97-283-000I 

Eastern  Shore  Natural  Gas  Coinpany; 
Notice  of  Application 

March  19.  1997. 

Take  notice  that  on  March  11, 1997, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore),  Box  615,  Dover, 
Delaware  19903-0615,  filed  an 
appUcation  pursuant  to  Sections  7(b) 
and  7(c)  of  tiie  Natiiral  Gas  Act  (NGA) 
for  a  certificate  of  pubUc  convenience 
and  necessity  authorizing  Eastern  Shore 
to  (1)  construct  and  operate  0.4  miles  of 
16-inch  diameter  pipeline;  and  (2) 
abandon  in  place  0.4  miles  of  existing 
10-inch  diameter  pipeline,  all  as  more 
fully  set  forth  in  the  application,  which 
is  on  file  with  the  Commission  and  open 
to  pubhc  inspection. 

Eastern  Shore  says  that  the  proposed 
pipeline  segment,  to  be  located  in  New 
C^Ue  County,  Delaware,  would  replace 
existing  pipeUne  that  must  be  relocated 
due  to  Delaware  State  Department  of 
Transportation  (DelDOT)  highway 
construction.  Construction  of  the 
proposed  facihties  is  planned  to  be 
imdertaken  between  Fall  1997  and 
Spring  1998. 


Eastern  Shore  estimates  that  the 
incremental  additional  cost  of  upsizing 
the  pipeline  segment  proposed  in  its 
appUcation  will  be  $53,620  and 
estimates  the  total  project  cost  to  be 
$329,856.  Eastern  Shore  states  that  it 
will  finance  the  cost  of  the  project 
initially  from  internally  generated  funds 
and  short  term  notes  and  that 
permanent  financing  will  be  arranged 
after  construction  has  been  completed. 
Eastern  Shore  requests  that  the  total  coet 
of  these  facilities  be  rolled-in  to  its  total 
system  costs  for  rate  purposes. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  April  9, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.100).  All 
protests  filed  with  the  Conunission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  [MXitestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  oPto 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Section  7  and  Section  15  of  the  NGA 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  of  this 
appUcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubUc 
convenience  and  necessity.  If  a  motion 
to  intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
.  that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Eastern  Shore  to  appear 
or  be  represented  at  the  hearing. 
Linwood  A.  Watson.  Jr. 
Acting  Secretary. 

|FR  Doc.  97-7417  Filed  3-24-97;  8:45  am] 
■LUNO  COM  snr-ti-M 


[Doctot  Na  EC97-21-00(q 

Entergy  Gulf  States,  Inc.;  Notice  of 
niing 

March  19, 1997. 

Take  notice  that  Entergy  Gulf  States, 
Inc.,  on  March  18, 1997,  filed  an 
applicaUon  under  Section  203  of  the 
Federal  Power  Act  and  Part  33  of  the 
Commission's  Regidations  regarding  the 
acquisition  of  two  high-voltage 
transmission  lines  from  the  bankruptcy 
estate  of  Ca jun  Electric  Power 
Cooperative,  Inc. 

Entergy  Gulf  States  requests  that  the 
Commission  approve  the  acquisition 
within  45  days. 

Copies  of  the  appUcation  were  served 
upon  each  of  the  state  commissions  that 
regulates  the  Entergy  operating 
companies  and  ea<±  party  to  the  Cajun 
bankruptcy  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  appUcation  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  F*ractice  and  Procedure,  18  CFR 
385.211  and  385.214.  AU  such  petitions 
or  protests  should  be  filed  on  or  before 
April  17,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  l)ecome  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  appUcation  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-7445  Filed  3-24-97;  8:45  am] 

BILUNQ  COOC  aTlT-OI-M 


[Dodtet  Na  OR96-1-000,  et  aL] 

Exxon  Pipeline  Company,  Mot>ile 
Alaska  Pipeline  Company,  Ptiiliips 
Alaska  Pipeline  Corporation,  and 
Unocal  Pipeline  Company;  Notice  of 
Proposed  Setttoment  Agreement 

March  19, 1997. 

Take  notice  that  on  February  11, 1997, 
the  owners  of  the  Trans  Alaska  PipwUne 
System  (TAPS  Carriers)  filed  witii  the 
Commission,  pursuant  to  Rule  602  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  Section  385.602  a 
settiement  agreement  in  the  above- 
referenced  proceedings.  The  settiement 
agreement  was  originally  docketed  as 
OR97-1-000. 


TAPS  Carriers  state  that  copies  of  the 
settiement  were  served  upon  all  parties 
of  record  in  Docket  No.  OR96-1-O00. 
**  Initial  comments  on  the  settiement  are 
due  not  later  than  April  7, 1997,  and        • 
reply  comments  not  later  than  April  17, 
1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C,  in 
accordance  with  Section  385.214  and 
Secti(Hi  385.211  of  the  Cammission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  aie  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
PubUc  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  97-7421  Filed  3-24-97;  8:45  am) 

BKJJNQ  COOC  ITIT-AI-M 


[Docket  No.  RP9e-348-003] 

Panhandle  Eastern  Pipe  Une 
Company;  Notice  of  Compliance  Rling 

March  19, 1997. 

Take  notice  that  on  March  14, 1997. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  Usted  on 
Appendix  A  attached  to  the  fiUng, 
proposed  to  be  effective  October  1, 1996 
and  March  1, 1997,  as  defined  therein. 
Panhandle  assets  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Conunission's  order  issued  February  28, 
1997  in  Docket  No.  RP96-348-000,  78 
FERC  161,202  (1977). 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  aU  affected 
customers,  appUcable  state  regulatory 
agencies  and  all  parties  to  this 
proceeding. 

All  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stiwt,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  AU  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  wiU  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  pubUc  inspection  in  the 

PubUc  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-7422  Filed  3-24-97;  8:45  am] 

MLUNQ  cone  t717-01-H 


[Docket  No.  RP97-4-«01] 

Panlwndle  Eastern  Pipe  Une 
Company;  Notice  of  Propoeed 
Changes  in  FERC  Gas  Tariff 

March  19, 1997. 

Take  notice  that  on  March  14, 1997, 
Panhandle  Eastern  F*ipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  Usted  on 
Appendix  A  attached  to  the  filing, 
proposed  to  be  effective  April  1. 1997. 

Panhandle  states  that  the  purpose  of 
this  filing,  which  is  made  in  accordance 
with  the  provisions  of  Section  154.204 
of  the  Commission's  Regulations,  is  to 
repaginate  and  replace  certain  tariff 
sheets  filed  on  January  30, 1997,  in 
Docket  No.  RP9  7-4-003.  Panhandle 
states  that  the  enclosed  sheets  have  been 
revised  to  include  tariff  language  which 
was  suspended  at  the  time  of  the 
January  30, 1997  filing  but  now  has 
been  approved,  with  modifications,  to 
be  effective  March  1, 1997,  in  Docket 
No.  RP96-348-000.  78  FERC1 61,202 
(1997). 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  aU  affected 
customers,  appUcable  state -regulatory 
agencies  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  AU  such  protests  must  be 
filMi  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
PubUc  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Sflcretoiy. 

(FR  Doc.  97-7423  Filed  3-24-97;  8:45  ami 
■RJJMQ  COOC  STir-OI-M 
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(Doctot  Na  RP97-291-000] 

Panhandle  Eastern  Pipe  Una 
Company;  Notice  of  Proposed 
Ctwriges  in  FERC  Gas  Tariff 

March  19, 1997. 

Take  notice  that  on  March  14, 1997, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  proposed  to  be  efiiective  April 
13, 1997. 

Fourth  Revised  Sheet  No.  242 
Fourth  Revised  Sheet  Na  243 
Fourth  Revised  Sheet  Na  244 

Panhandle  states  that  the  revised  tariff 
sheets  modify  Section  8.9  of  the  General 
Terms  and  Conditions  to  provide  for 
scheduling  of  firm  secondary  points  of 
receipt  and  deUvery  based  upon  the 
highest  percentage  of  the  maximum  rate. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C 
20426.  in  acccMtlance  with  Sections 
385.214  and  385.211  of  the 
CommissicMi's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
PubUc  Reference  Room. 
limrood  A.  Watoon.  )r. 
Acting  Secmary. 

(FR  Doc  97-7426  Filed  3-24-97;  8:45  am] 
IOOMfln7-tl-M 


[Dootot  Na  CP97-2«M)00) 

Sablna  Plpa  Una  Company,  NoUca  of 
Raquaat  Under  Bianitat  Auttiortzadon 

March  19. 1997. 

Take  notice  that  on  March  14, 1997, 
Sabine  Pipe  Line  Company  (Sabine). 
P.O.  Box  4781,  HoustCMi,  Texas  77210- 
4781  filed  in  Docket  No.  CP97-290-000 
a  request  pursuant  to  Sections  157.205, 
and  157.211  of  the  Conunission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
approval  and  permission  to  use  an 


existing  receipt  tap  to  deliver  natural 
gas  to  Tejas  Gas  Pipeline  Company 
(Tejas)  located  in  Jefferson  County, 
Texas,  under  the  blanket  certificate 
•  issued  in  Docket  No.  CP83-199-000. 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  (NGA).  all  as  more  fully  set 
forth  in  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Sabine  states  that  it  proposes  to 
operate  the  interconnection  as  both  a 
receipt  tap  to  receive  nattiral  gas 
supplies  for  Sabine's  shippers  and  as  a 
sales  tap  to  deliver  natural  gas  to  Tejas 
or  its  shippers.  Sabine  asserts  that  the 
maximmn  quantity  of  natural  gas  that 
will  be  delivered  through  the 
interconnection  is  100,000  MMcf  per 
day,  subject  to  prevailing  operating 
conditions.  Sabine  also  asserts  that  the 
delivery  point  will  be  available  to  all 
existing  and  potential  shippers 
receiving  service  under  Sabine's  FT-1 
and  rr-l  Rate  Schedule  Schedules  set 
forth  in  Sabine's  FERC  Gas  Tariff. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  after  the  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
procediun  (18  CFR  385.214),  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natiual  Gas  Act 
(18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activities  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  notwithdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natiu-al  Gas  Act. 
Unwood  A.  Wataon.  Jr.. 
Acting  Secretary. 

[FR  Doc.  97-7420  Filed  3-24-97;  8:45  am] 
coosmr-n-M 


[Doctot  No.  CPg7-287-000| 

Tannasaaa  Qas  PIpallna  Company; 
Notica  of  Request  Under  Btanitat 
Authorization 

March  19.  1997. 

Take  notice  that  on  March  13. 1997. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  Post  Office  Box  2511, 
Houston.  Texas  77252,  filed  a  request 
with  the  Commission  in  Docket  No. 
0*97-287-000,  pursuant  to  Sections 
257.205,  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 


to  modify  an  existing  receipt  point  to 
include  delivery  capabilities  for  CXY 
Energy,  Inc.  (CXY)  authorized  in  blanket 
certificate  issued  in  Docket  No.  CP82- 
413-000,  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  pubUc  inspection. 

Tennessee  proposes  to  reconfigure 
existing  Receipt  Meter  No.  1-1069-1,  to 
add  delivery  capabilities  of  up  to  1.000 
Dekatherms  per  day  of  natural  gas  for 
CXY's  gas  lift  operations.  Tennessee 
would  continue  to  own,  operate  and 
maintain  the  meter  and  would  install 
own.  and  operate  the  tie-in  piping 
needed  to  create  a  piping  manifold.  CXY 
would  own  all  downstream  piping  and 
control  the  shut-down  valve 
dovmstream  of  the  meter.  CXY  would 
reimburse  Tennessee  the  cost  to  modify 
this  receipt  point  which  is  estimated  to 
be  $28,300. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  piusuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
apphcation  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Unwood  A.  WalaoD,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-7419  Filed  3-24-97;  8:45  am] 
MUJMQ  oow  snr-oi-M 


[Doctot  No.  RP07-24O-OO1] 

Texas  Qaa  Transmission  Corporation; 
Notice  of  Riing 

March  19. 1997. 

Take  notice  that  on  March  14. 1997 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing 
additional  information  and 
supplemental  schedules  supporting 
Texas  Gas's  Annual  Cash-out  Report 
filed  on  January  29, 1997.  Texas  Gas 
states  that  the  instant  filing  is  being 
made  to  comply  with  the  Commission's 
Letter  Order  in  Docket  No.  RP97-240- 
000  issued  on  February  27, 1997. 

Texas  Gas  states  that  copies  of  the 
additional  information  and 
supplemental  schedules  are  being 
nuuled  to  all  parties  appearing  on  the 


Commission's  official  service  list  in 
Docket  No.  RP97-240-000. 

As  stated  in  the  February  27, 1997 
Letter  Order.  "Parties  in  this  proceeding 
may  file  conunents  on  the  data  within 
10  days  after  the  date  Texas  Gas  files  the 
supplemental  information  in 
compliance  with  the  order."  Therefore, 
comments  should  be  filed  on  or  before 
March  24, 1997.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-7424  Filed  3-24-97;  8:45  am] 
BuiMta  COM  snT-ei-M 


[Doctot  No.  CP97-1 93-0001 

Tranacontinental  Qas  Pipe  Une 
Corporation;  Notice  of  Site  Visit 

March  19. 1997. 

On  April  2-3. 1997.  beginning  at 
12:00  p.m.,  the  Office  of  Pipeline 
Regulation  (OPR)  staff  will  conduct  a 
site  visit  with  Transcontinental  Gas  Pipe 
Line  Corporation  of  the  proposed 
Maiden  Lateral  Looping  Project  in 
Lincoln  and  Catawba  Counties.  North 
Carolina. 

All  parties  may  attend.  Those 
planning  to  attend  must  provide  their 
own  transportation. 

For  further  information,  please 
contact  Paul  McKee  at  (202)  208-1088. 
Robert ).  Cupina, 
Deputy  Director,  Office  ofPipelvne 
Regulation. 

(FR  Doc  97-7416  Filed  3-24-97;  8:45  am] 
aaiMO  cooc  tnr-oi-M 


[Dodwt  No.  EQ97-42-000,  et  al.] 

Cataula  Qanaratlng  Company,  LP.  et 
ai.  Electric  Rate  and  Corporate 
Regulation  Rilngs 

March  19. 1997 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Catania  Genwrating  Company,  LP. 

(Docket  Na  BG97-42-0001 

On  March  11, 1997,  CaUula 
Generating  Company,  L.P.( Applicant),  a 
limited  partnership  duly  established 
imder  the  laws  of  Delaware,  with  its 
principal  place  of  business  at  7500Old 
Georgetown  Road,  Bethesda,  Maryland 
20814-6161,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant 
toPart  365  of  the  Commission's 
Regulations. 


In  its  application.  Applicant  states 
that  it  intends  to  engage  directly,  or 
indirectly  through  one  or  mcure  affiliates, 
in  the  business  of  owning  or  operating, 
or  both  owning  and  operating,  an 
eligible  facibty  as  defined  under  Section 
32(a)(2)  of  the  Public  UtiUty  Holding 
Company  Act  of  1935  (PUHCA),  as 
amended.  The  eligible  facility  will 
consist  of  a  natural  gas-fired  electric 
generating  facility  to  be  constructed  in 
HarrisCounty,  Georgia  to  effect  a  sale  of 
electric  energy  at  wholesale. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
to  those  that  concern  the  adequacy  or 
accuracy  of  the  application. 

2.  EPEM  Marketing  Company,  lEP 
Power  Marlceting,  LLC,  Jpower,  Inc., 
Nordic  Electric,  LLC,  Power  Fuels, 
Inc.  Energy2,  Inc. 

IDocket  No«.  ER95-428-008,  ER95-«02-007, 
ER95-1421-007,  ER96-127-003,  ER96- 
1930-002  and  ER96-3086-001  (not 
consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  January  30, 1997,  EPEM  Marketing 
Company  filed  certain  information  as 
required  by  the  Commission's  March  30, 
1995,  order  in  Docket  No.  ER95-428- 
000. 

On  March  10, 1997,  DEP  Power 
Mariceting,  LLC  filed  certain  information 
as  required  by  the  Commission's  May 
11, 1995,  order  in  Docket  No.  ER95- 
802-000. 

On  January  23, 1997,  Jpower  Inc.  filed 
certain  information  as  required  by  the 
Commission's  August  25, 1995,  order  in 
Docket  No.  ER95-1421-000. 

On  January  22, 1997,  Nordic  Electric, 
L.LC.  filed  certain  information  as 
required  by  the  Commission's  December 
1, 1995,  order  in  Docket  No.  ER96-121- 
000. 

On  January  27, 1997,  Power  Fuels, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  July  5, 1996,  order 
in  Docket  No.  ER96-1930-000. 

On  January  31, 1997,  Energy2,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  October  22,  1996, 
order  in  Docket  No.  ER96-3086-000. 

3.  Oldahoma  Gas  and  Electric  Company 

(Docket  No.  ER96-3133-000| 

Take  notice  that  on  February  28, 1997, 
Oklahoma  Gas  and  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 


Comment  date:  April  2, 1997,  in 
accortlance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  South  Carolina  Electric  ft  Company 

(Docket  No.  ER97-140-000) 

Take  notice  that  on  January  24, 1997, 
South  Carolina  Electric  &  Company 
tendered  for  filing  a  Notice  of 
Withdrawal  in  the  above-referenced 
docket. 

Conunent  date:  March  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Toledo  Edison  Company 

[Docket  No.  ER97-650-000| 

Take  notice  that  on  February  26, 1997. 
Toledo  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  March  31. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southwestern  Public  Service 
Con^Mny 

(Docket  No.  ER97-1061-0001 

Take  notice  that  on  February  28. 1997. 
Southwestern  Public  Service  Company 
tendered  far  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  2, 1997, in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southwestern  Public  Service 
Company 

[Docket  No.  ER97-1 287-000] 

Take  notice  that  on  February  26, 1997, 
Southwestern  PubUc  Service  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southwestern  Public  Service 
Company 

[Docket  No.  ER97-1 288-000) 

Take  notice  that  on  February  26, 1997, 
Southwestern  PubUc  Service  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  31,  1997.  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Toledo  Ediaon  Company 

(Docket  Na  ER97-1517-000] 

Take  notice  that  on  March  3. 1997. 
Toledo  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  April  2. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


m\ 
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10.  Brennan  Power,  Inc. 

[Docket  No.  ER97-1 630-0001 

Take  notice  that  on  March  11,  1997, 
Brennan  Power,  hic.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  April  1,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-1675-O001 

Take  notice  that  on  February  28,  1997, 
Cinergy  Services,  hic.  tendered  for  fiUng 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  April  2. 1997.  in 
accordance  with  Standard  Peiragraph  E 
at  the  end  of  this  notice. 

12.  New  York  State  Electric  ft  Gas 
Coqraration 

(Docket  No.  ER97-1 976-000] 

Take  notice  that  on  March  6.  1997. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  tendered  for 
filing  a  supplement  to  its  Agreement 
with  the  Municipal  Board  of  the  Village 
of  Bath  (the  Village),  designated  Rate 
Schedule  FERC  No.  72.  The  proposed 
amendment  would  decrease  revenues  by 
$177.66  based  on  the  twelve  month 
period  ending  December  31,  1997. 

This  rate  filing  is  made  pursuant  to 
Section  2(a)  through  2(c)  of  Article  IV  of 
the  December  1. 1977.  Facilities 
Agreement  Rate  Schedule  FERC  No.  72. 
The  annual  charges  for  routine 
operation  and  maintenance  and  general 
expenses,  as  well  as  revenue  and 
property  taxes  are  revised  based  on  date 
taken  from  NYSEG's  Annual  Report  to 
the  Federal  Energy  Regulatory 
Commission  (FERC  Form  1)  for  the 
twelve  months  ended  December  31. 
1995.  The  revised  facihties  charge  is 
levied  on  the  cost  of  the  tap  facihty 
constructed  and  owned  by  NYSEG  to 
connect  its  34.5  Kv  electric  transmission 
line  located  in  the  Village  of  Bath  to  the 
Village's  Fairview  Drive  Substation. 

NYSEG  requests  an  effective  date  of 
January  1, 1997.  and  therefore,  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  upon 
the  Municipal  Board  of  the  Village  of 
Bath  and  on  the  PubUc  Service 
Commission  of  the  State  of  New  York. 

Comment  date:  April  2. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  York  SUta  Electric  ft  Gas 
Corporation 

(Docket  No.  ER97-1 977-000) 

Take  notice  that  on  March  6. 1997, 
New  York  State  Electric  ft  Gas 


Corporation  (NYSEG).  filed  a  Service 
Agreement  between  NYSEG  and 
Qtizens  Lehman  Power  Sales, 
(Customer).  This  Service  Agreement 
specifies  that  the  customer  has  agreed  to 
the  rates,  terms  and  conditions  of  the 
NYSEG  open  access  transmission  tariff 
filed  and  effective  on  January  29. 1997 
with  revised  sheets  effective  on 
February  7,  1997,  in  Docket  No.  OA96- 
195-000  and  ER96-2438-000. 

NYSEG  requests  waiver  of  the 
Conmiission's  sixty-day  notice 
requirements  and  anjeffective  date  of 
February  16. 1997,  for  the  Citizens 
Lehman  Power  Sales  Service 
Agreement.  NYSEG  has  served  copies  of 
the  filing  on  The  New  York  State  Pubhc 
Service  Commission  and  on  the 
Customer. 

Comment  date:  April  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  York  State  Electric  ft  Gas 
Corporation 

(Docket  No.  ER97-1 978-000] 

Take  notice  that  on  March  6, 1997, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  an  amendment  to  the  Rate 
Schedule  No.  117  filed  with  FERC 
corresponding  to  an  Agreement  with  the 
Delaware  County  Electric  Cooperative. 
Inc.  (the  Cooperative).  The  proposed 
amendment  would  increase  revenues  by 
$361.58  based  on  the  twelve  month 
period  ending  December  31, 1997. 

This  rate  filing  is  made  pursuant  to 
Section  1(c)  and  Section  3(a)  through 
3(c)  of  Article  IV  of  the  June  1 .  1977, 
Facihties  Agreement  between  NYSEG 
and  the  Cooperative,  filed  with  FERC. 
The  annual  charges  for  routine 
operation  and  maintenance  and  general 
expenses,  as  well  as  revenue  and 
property  taxes  are  revised  based  on  data 
taken  from  NYSEG's  Annual  Report  to 
the  Federal  Energy  Regulatory 
Commission  (FERC  Form  1)  for  the 
twelve  months  ended  December  31, 
1995.  The  revised  facilities  charge  is 
levied  on  the  cost  of  the  34.5  Kv  tie  line 
from  Taylor  Road  to  the  Jefferson 
Substation,  constructed  by  NYSEG  for 
the  sole  use  of  the  Cooperative. 

NYSEG  requests  an  effective  date  of 
January  1, 1997.  and  therefore,  requests 
waiver  of  the  Conunission's  notice 
requirements. 

Copies  of  the  filing  were  served  upon 
the  Etelaware  County  Electric 
Cooperative,  Inc.  and  on  the  Pubhc 
Service  Commission  of  the  State  of  New 
York. 

Comment  date:  April  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER97-1979-000) 

Take  notice  that  on  March  6, 1997, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  fiUng 
a  Non-Firm  Transmission  Service 
Agreement  between  itself  and 
Minnesota  Power  &  Light  Company.  The 
Transmission  Service  Agreement  allows 
Minnesota  Power  &  Light  Company  to 
receive  non-firm  transmission  service 
under  Wisconsin  Electric's  FERC 
Electric  Tariff.  Original  Volume  No.  7. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Minnesota  Power  &  Light 
Company,  the  Pubhc  Service 
Commission  of  Wisconsin  and  the 
Michigan  Pubhc  Service  Commission. 

Comment  date:  April  2. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Montaup  Electric  Company 

(Docket  No.  ER97-1 980-000] 

Take  notice  that  on  March  7, 1997, 
Montaup  Electric  Company  (Montaup), 
filed  a  revision  of  its  March  6.  1997. 
filing  of  a  credit  under  its  Purchased 
Capacity  Adjustment  Clause  (PCAC). 
The  total  of  $7,221,349  shown  on  the 
second  page  of  the  transmittal  letter  was 
corrected  to  $11,221,349. 

Comment  date:  April  2. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER97-1981-0001 

Take  Notice  that  on  March  6. 1997, 
Consohdated  Edison  Company  of  New 
York,  Lie.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Orange  &  Rockland  Utihties.  Inc. 
(OftR). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
O&R. 

Comment  date:  April  2. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER97-1982-000] 

Take  notice  that  on  March  6, 1997, 
Consohdated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Sonat  Power  Marketing,  L.P.  (Sonat). 


Con  Edison  states  that  a  copy  of  this 
fiUng  has  been  served  by  mail  upon 
Sonat. 

Comment  date:  April  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Maine  Pnblic  Service  Company 

[Docket  No.  ER97-1983-000I 

Take  notice  that  on  March  6, 1997, 
Maine  Pubhc  Service  Company  (Maine 
PubUc).  filed  an  executed  Service 
Agreement  with  Cinergy  Services.  Inc. 

Comment  date:  April  2. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Maine  Public  Service  Company 

(Docket  No.  ER97-1984-0001 

Take  notice  that  on  March  6. 1997. 
Maine  PubUc  Service  Company  (Maine 
PubUc),  filed  an  executed  Service 
Agreement  with  The  Power  Company  of 
America,  L.P. 

Comment  date:  April  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Consolidated  Edison  Company  of 
New  York,  inc. 

(Docket  No.  ER97-198S-0001 

Take  notice  that  on  March  6. 1997. 
Consohdated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Central  Maine  Power  Co.  (Central 
Maine). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Central  Maine. 

Comment  date:  April  2. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Virgfaiia  Electric  and  Power 
Company 

(Docket  No.  ER97-1 986-000] 

Take  notice  that  on  March  7. 1997. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  t)etween  Virginia 
Electric  and  Power  Company  and 
Western  Power  Services.  Inc.  under  the 
Power  Sales  Tariff  to  Ehgible  Purchasers 
dated  May  27.  1994.  as  revised  on 
December  31, 1996.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  to  Western 
Power  Services.  Inc.  under  the  rates, 
terms  and  conditions  of  the  Power  Sales 
Tariff  as  agreed  by  the  parties  pursuant 
to  the  terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 


Commissicm,  and  the  North  Carolina 
UtiUties  Commission. 

Comment  date:  April  2. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-1987-0001 

Take  notice  that  on  March  7. 1997. 
Northeast  UtiUties  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CLftP), 
Western  Massachusetts  Electric 
Company  (WMECO),  Holyoke  Water 
Power  Company  (HWP),  and  Holyoke 
Power  and  Electric  Company  (HPftE) 
(each  a  subsidiary  of  Northeast  UtiUties 
and  hereafter  called  the  NU  System 
Companies),  tendered  for  filing  a  Fourth 
Amendment  to  Transmission  Service 
Agreement  between  the  NU  System 
Companies  and  the  Connecticut 
Municipal  Electric  Energy  Cooperative 
(CMEEC).  The  Fourth  Amendment 
amends  the  rate-related  provisions  of 
the  comprehensive  transmission  service 
agreement  (CTSA)  between  NU  System 
Companies  and  CMEEC  The  CTSA  is 
designated  CL&P  FERC  Rate  Schedule 
No.  492.  WMECO  FERC  Rate  Schedule 
No.  381,  HWP  FERC  Rate  Schedule  No. 
47,  and  HPftE  FERC  Rate  Schedule  No. 
24. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  CMEEC. 

NUSCO  requests  that  the  Fourth 
Amendment  become  effective  on  March 
1, 1997,  in  order  to  coincide  with  the 
effective  date  of  service  imder  the  New 
England  Power  Pool  Open  Access 
Transmission  Tariff,  filed  on  December 
31.  1996.  FERC  Docket  Nos.  OA97-237- 
000,  ER97-1079-000. 

Comment  date:  April  2, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Idaho  Power  Company 

(Docket  No.  ER97-1 988-000] 

Take  noUce  that  on  March  7. 1997. 
Idaho  Power  Company  (IPC),  tendwed 
for  filing  with  the  Federal  Eiiergy 
Regulatory  Commission  a  Service 
Agreement  under  Idaho  Power 
Company  FERC  Electric  Tariff,  Second 
Revised,  Volume  No.  1  between  MP 
Energy,  Inc.  and  Idaho  Power  Company, 
and  Howard  Energy  Co.,  Inc.,  and  Idaho 
Power  Company. 

Comment  date:  April  2, 1997,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Idaho  Power  Company 

(Docket  No.  ER97-1 989-000] 

Take  notice  that  on  March  7, 1997, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  vfixh  the  Federal  Energy 


Regulatory  Commission  Service 
Agreements  under  Idaho  Power 
Company  FERC  Electric  Tariff  No.  5, 
Open  Access  Transmission  Tariff, 
between  PadfiCorp  and  Idaho  Power 
Company. 

Comment  date:  April  2. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  MidAmerican  Energy  Company 

(Docket  No.  ER97-1 990-000] 

Take  notice  that  on  March  7. 1997, 
MidAmerican  Energy  Company 
(MidAmerican).  106  East  Second  Street, 
Davenport.  Iowa  52801.  filed  with  the 
Commission  a  Non-Fiim  Transmission 
Service  Agreement  with  Southern 
Energy  Trading  and  Marketing.  Inc. 
(Southern  Energy)  dated  February  20. 
1997.  entered  into  pursuant  to 
MidAmerican's  Open  Access  > 

Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  February  20. 1997,  for  the 
Agreement  with  Southern  Energy,  and 
accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
filing  on  Southern  Energy,  the  Iowa 
UtiUties  Board,  the  Illinois  Conmierce 
Commission  and  the  South  Dakota 
PubUc  UtiUUes  Commission. 

Comment  date:  April  2. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  MidAmerican  Energy  Company 

(Docket  No.  ER97-1991-000) 

Take  notice  that  on  March  7. 1997. 
MidAmerican  Energy  Company 
(MidAmerican),  106  East  Second  Street, 
Davenport.  Iowa  52801  filed  with  the 
Commission  a  Service  Agreement  with 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  dated  February  17, 
1997,  entered  into  pursuant  to 
MidAmerican's  Rate  Schedule  for  Power 
Sales,  FERC  Electric  Tariff.  Original 
Volume  No.  5. 

MidAmerican  requests  an  efiiactive 
date  of  February  17, 1997,  for  the 
Agreement  with  Wisconsin  Electric,  and 
accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
filing  on  Wisconsin  Electric,  the  Iowa 
UtiUties  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Pubhc  UtiUties  Commission. 

Comment  date:  April  2. 1997,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  South  Carolina  Electric  ft  Gas 
Company 

(Docket  No.  ER97-1992-0001 

Take  notice  that  on  March  7, 1997, 
South  Carolina  Electric  &  Gas  Company 


JMI 
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(SCE&G),  submitted  service  agreements 
establishing  Jacksonville  Electric 
Authority  (JEA)  as  a  customer  under  the 
terms  of  SCEAGs  Negotiated  Market 
Sales  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsiequent  to  the  filing  of  the 
service  agreement.  Accordingly,  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  JEA  and  the 
South  Carolina  Public  Service 
Commission. 

Comment  date:  April  2, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Niagara  Mohawk  Poiver 
Coqporation 

{Docket  No.  ER97-1993-000) 

Take  notice  that  on  March  7. 1997. 
Niagara  Mohawk  Power  Corporation 
(NkC>C).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and 
American  Energy  Solutions,  Inc.  This 
Transmission  Service  Agreement 
specifies  that  American  Energy 
Solutions,  Inc.  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA 96-1 94- 
000.  This  Tariff,  filed  with  FERC  on  July 
9. 1996.  will  allow  NMPC  and  American 
Energy  Solutions,  Inc.  to  enter  into 
separately  scheduled  transactions  imder 
which  NMPC  will  provide  transmission 
service  for  American  Energy  Solutions, 
Inc.  as  the  parties  may  mutually  agree. 

NMPC  requests  an  effective  date  of 
February  27,  1997.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  American  Energy 
Solutions,  Inc.. 

Comment  date:  April  2. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Niagara  Mohawk  Power 
Cofporatioii 

(Docket  No.  ER97-1 994-000) 

Take  notice  that  on  March  7, 1997, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  The 
Power  Company  of  America.  LP.  This 
Transmission  Service  Agreement 
specifies  that  The  Power  Company  of 
America.  LP.  has  signed  on  to  and  has 
•graed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA9&-194- 
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000.  This  Tariff,  filed  with  FERC  on  July 
9, 1996,  will  allow  NMPC  and  The 
Power  Company  of  America.  LP.  to 
enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
provide  transmission  service  for  The 
Power  Company  of  America,  L.P.  as  the 
parties  may  mutually  agree. 

NMPC  requests  an  effective  date  of 
February  27,  1997.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  The  Power  Company 
of  America.  L.P. 

Comment  date:  April  2. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Ohio  Edison  Company. 
Pennsylrania  Power  Company 

(Docket  No.  ER97-1 995-000] 

Take  notice  that  on  March  7,  1997. 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
Agreements  with  Rainbow  Energy 
Marketing  Corporation  and  The  Power 
Company  of  America  under  Ohio 
Edison's  Power  Sales  Tariff.  This  filing 
is  made  pursuant  to  Section  205  of  the 
Federal  Power  Act. 

Comment  date:  April  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER97-1 996-000] 

Take  notice  that  on  March  7, 1997, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Transmission  Service  Agreement 
between  itself  and  Dayton  Power  and 
Light  Company  (DP4L).  The 
Transmission  Service  Agreement  allows 
DP4L  to  receive  transmission  service 
under  Wisconsin  Electrics  FERC 
Electric  Tariff.  Original  Voliune  No.  7, 
accepted  for  filing  in  Docket  No.  OA96- 
196-000. 

Wisctmsin  Electric  requests  an 
effective  date  coincident  %vith  filing  and 
waiver  of  the  Commission's  notice 
requirements  to  allow  for  economic 
transactions.  Copies  of  the  filing  have 
been  served  on  DPAL.  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  April  2. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  PECO  Energy  Company 

(Docket  No.  ER97-1 997-000] 

Take  notice  that  on  March  7, 1997. 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  February  27, 


1997  with  ConAgra  Energy  Services, 
Inc.  (CES)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 
The  Service  Agreement  adds  CES  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
February  27. 1997.  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  CES  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  April  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Louisville  Gas  and  Electric  Co. 

(Doclcet  No.  ER97-1 998-000] 

Take  notice  that  on  March  7. 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  PanEnergy  Power 
Services  under  Rate  GSS. 

Comment  date:  April  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  New  York  State  Electric  ft  Gas 
Corporation 

(Docket  No.  ER97-1999-000] 

Take  notice  that  on  March  7, 1997, 
New  York  State  Electric  ft  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35.12.  as  an  initial 
rate  schedule,  an  agreement  with  New 
England  Power  Company  (NEEP).  The 
agreement  provides  a  mechanism 
piusuant  to  which  the  parties  can  enter 
into  separately  scheduled  transactions 
under  which  NYSEG  will  sell  to  NEEP 
and  NEEP  will  purchase  from  NYSEG 
either  capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  March  8,  1997,  so 
that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  PubUc  Service 
Commission  and  NEEP. 

Comment  date:  April  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  New  England  Power  Company 

(Docket  No.  ER97-2000-000] 

Take  notice  that  on  March  7, 1997, 
New  England  Power  Company, 
submitted  for  filing  a  revised  Service 


Agreement  under  its  FERC  Electric 
Tariff,  Original  Volume  No.  9,  for 
network  servicS  to  Norwood  (Mass.) 
Municipal  Light  Department.  The 
revision  corrected  an  error  in  the 
termination  date  on  Exhibit  I  to  the 
Service  Agreement. 

Comment  date:  April  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Northwestern  Pablic  Service 
Company 

(Docket  No.  ES97-25-000] 

Take  notice  that  on  March  6, 1997. 
Northwestern  Public  Service  Company 
filed  an  application,  under  §  204  of  the 
Federal  Power  Act.  seeking 
authorization  to  issue  additional  shares 
of  Common  Stock  in  connecticm  with  a 
proposed  two-for-one  split  of  the 
Company's  Common  Stock.  The  number 
of  shares  to  be  issued  will  equal  the 
number  of  shares  of  Common  Stock 
outstanding  on  the  record  date  for  the 
two-for-one  split. 

Comment  date:  April  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-1 52-000] 

Take  notice  that  on  March  14, 1997, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  revised  Service 
Schedules  to  the  Interchange  Agreement 
between  The  Cincinnati  Gas  ft  Electric 
Company  and  American  Mimidp^ 
Power-Ohio,  Inc.  filed  on  December  19, 
1996  in  Docket  No.  OA97-152-000. 

Comment  date:  April  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Carolina  Power  ft  Light  Conqumy 

[Docket  Na  OA97-31»-O00) 

Take  notice  that  on  March  14, 1997, 
Carolina  Power  &  Light  Company 
supplemented  the  original  filing  made 
in  this  docket. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities 
Commission,  the  South  Carolina  Public 
Service  Commission  and  American 
Electric  Power  Company. 

Comment  date:  April  3, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commissicm, 
888  First  Street.  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  malw 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
miut  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the  ^ 

Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc  97-7446  Filed  3-24-97;  8:45  am] 
lajJNQ  cooc  srir-ai-r 


[Docket  No.  CP96-871-O00,  at  el.] 

National  Fuel  Qas  Supply  Corporation; 
Notice  of  Preflling  Meeting 

March  19, 1997. 

Take  notice  that  a  meeting  has  been 
scheduled  in  the  above-captioned 
proceeding  for  March  24. 1997  at  1:00 
p.m.,  in  Room  No.  72-76  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C 
20426.  The  purpose  of  the  meeting  is  to 
disc\iss  National  Fuel  Gas  Supply 
Corporation's  (National  Fuel)  proposed 
amendment  to  its  pending  1997  Niagara 
Expansion  Project  Among  the  topics 
National  Fuel  proposes  to  discuss  are 
the  proposed  phasing  of  the  project 
design,  its  impact  on  the  environmental 
review  process,  and  proposed  rates.  For 
additional  information,  interested 
parties  may  call  Michael ).  McGehee  at 
(202) 208-2257. 
Linwood  A.  Watson,  ft^ 
Acting  Secretary. 

[PR  Doc  97-7415  Filed  3-24-97;  8:45  am] 
lajJNQ  COM  snT-tt-H 


Date 

Location 

April  2, 1997 
April  3, 1997 

Cordova  High  School,  1  Sue 

Devil  Way,  Cordova.  AL 

.-vsssc. 

HartsaNe  Civic  Center,  406 
Nanceford  Road,  HartseUe, 
AL  35640. 

[Docket  Na  CP9»-15»-00(q 

Southam  Natural  Qas  Company: 
Nottca  of  PuMk:  Maatlngs  and 
Environmantal  FiaM  Inapaction  for  tha 
Propoaad  Noilh  Alabama  PipaNna 
Projact 

March  19, 1997. 

On  April  2  and  3, 1997,  the  staff  of  the 
Office  of  Pipeline  Regulation  will 
conduct  public  meetings  to  receive 
comments  on  the  North  Alabama 
Pipeline  Project  Draft  Environmental 
Impact  Statement  (DEIS)  for  nattiral  gas 
fodlities  proposed  by  Southern  Natural 
Gas  Company  in  the  above-referenced 
docket. 

The  public  meetings  will  be  held  from 
7:00  p.m.  to  IIKW  pjn.  at  the  following 
\ocatioas: 


My  staff  will  also  be  conducting 
limited  site  visits  of  areas  alaag  the 
proposed  pipelines  and  alternative 
routes  on  April  2,  3,  and  4, 1997. 
Anyone  interested  in  participating  in 
the  site  visits  may  contact  Mr.  Paul 
McKee  in  the  Commission's  Office  of 
External  Afiiaira  at  (202)  208-1088  for 
more  details  and  must  provide  their 
own  transportation. 
Robert  J.  Cupina, 
Deputy  Director,  Office  of  Pipeline 
RejgiUation. 

(PR  Doc  97-7413  Filed  3-24-97;  8:45  am] 
■UatO  OOOf  S717-«t-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fm.-6801-e] 

Propoaad  Conaant  Dacrsa,  Clean  Air 
Act  CMzan  Suit 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  consent 
decree;  request  for  public  comment. 

SUMMART:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  as  amended 
("Act").  42  U.S.C  7413(g),  notice  is 
hweby  given  of  a  proposed  consent 
decree  in  the  following  case:  Sierra 
Club,  National  Wildlife  Federation, 
Chesapeake  Bay  Foundation.  Inc.  v. 
Carol  M.  Browner,  Administrator, 
United  States  Environmental  Protection 
Agency.  No.  96-1680  (D.C.  Cir.).  This 
action  was  filed  under  section  304(a)(2) 
of  the  Act.  42  U.S.C  7604(a)(2). 
contesting  EPA's  alleged  foilure  to  meet 
mandatory  deadlines  under  sections 
112(m)(5)  and  (m)(6)  of  the  Act,  42 
U.S.C  7412(m)(5)  and  (m)(6).  which 
concern  the  atmospheric  deposition  of 
hazardous  air  pollutants  to  the  Great 
Lakes,  the  Chesapeake  Bay.  Lake 
Champlain  and  the  coastal  waters  of  the 
United  States.  The  prop>osed  consent 
decree  provides  that  EPA  shall  take 
certain  actions  under  those  provisions 
in  accordance  with  specified  schedules. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
consent  decree  from  persons  who  were 
not  named  as  parties  to  the  litigation  in 
question.  EPA  or  the  Department  of 
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Justice  ("DOJ")  may  withhold  or 
withdraw  consent  to  the  proposed 
consent  decree  if  the  comments  disclose 
facts  or  circumstances  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act.  Unless 
EPA  or  DOJ  determines,  following  the 
comment  period,  that  consent  is 
inappropriate,  the  final  consent  decree 
will  establish  deadlines  for  specific 
actions  under  sections  112  (m)(5)  and 
(m)(6)oftheAct. 

A  copy  of  the  proposed  consent 
decree  was  lodged  with  the  Clerk  of  the 
United  States  District  Couzt  for  the 
District  of  Colimibia  on  March  14, 1997. 
A  copy  of  the  proposed  consent  decree 
is  also  available  from  Phyllis  J.  Cochran, 
Air  and  Radiation  Division  (2344), 
Office  of  General  Counsel,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460, 
(202)  260-7606.  Written  comments 
should  be  sent  to  Michael  W.  Thrift  at 
the  above  address  and  must  be 
submitted  on  or  before  April  24, 1997. 

Dated:  March  18, 1997. 
Scott  C  Fulton. 
Acting  General  Counsel. 
(FR  Doc.  97-7372  Filed  3-24-97;  8:45  am) 
MJJMQCOOC 


[Fm.-6801-7] 

MkkJIefleid-Ellis-Whisfnan  C'MEW") 
Superfund  Sit*  Proposed  Notice  Of 
AdministrBtive  Setdement 

agency:  Enviroiunental  Protectioii 

Agency  (EPA). 

ACTION:  Notice:  request  for  public 

comment. 


SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  42  U.S.C.  9600  et  seq., 
notice  is  hereby  given  that  a  proposed 
Prospective  Purchaser  Agreement 
associated  with  the  Middlefield-Ellis- 
Whisman  ("MEW")  Superfund  Site  was 
executed  by  the  United  States 
Environmental  Protection  Agency 
("EPA")  on  February  20.  1997.  The 
proposed  Prospective  Purchaser 
Agreement  would  resolve  certain 
potential  claims  of  the  United  States 
under  sections  106  and  107  of  CERCLA. 
42  U.S.C  9606  and  9607,  and  section 
7003  of  the  Solid  Waste  Disposal  Act,  as 
amended,  42  U.S.C  6973,  against  464 
Elhs  Street  Associates,  LJ*.  (the 
"Piuchaser").  The  Piirchaser  plans  to 
acquire  approximately  80  acres  located 


within  the  MEW  Superfund  Site  in 
Mountain  View,  California  for  the 
purpose  of  developing  an  office  building 
which  will  house  high  technology  and 
other  businesses.  The  proposed 
settlement  would  require  the  Piurhaser 
to  pay  EPA  a  one-time  payment  of 
$200,000. 
For  thirty  (30)  calendar  days 
•  following  the  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  proposed 
settlement.  If  requested  prior  to  the 
expiration  of  this  pubUc  comment 
period,  EPA  will  provide  an  opportunity 
for  a  pubhc  meeting  in  the  affected  area. 
EPA's  response  to  any  comments 
received  will  be  available  for  pubhc 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street.  San  Francisco,  CA  94105. 

DATES:  Comments  must  be  submitted  on 
or  before  April  24,  1997. 
AVAlLABlLfTY:  The  profKJsed  Prospective 
Purchaser  Agreement  and  additional 
background  dociimentation  relating  to 
the  settlement  are  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco.  CA  94105.  A  copy 
of  the  proposed  settlement  may  also  be 
obtained  from  Danita  Yocom.  Assistant 
Regional  Counsel  (RC-3).  Office  of 
Regional  Counsel,  U.S.  EPA  Region  DC, 
75  Hawthorne  Street,  San  Francisco,  CA 
94105.  Comments  should  reference  "464 
Elhs  Street  Associates,  L.P. — 
Middlefield-EUis-Whisman  ("MEW") 
Superfund  Site"  and  "Docket  No.  97- 
04"  and  should  be  addressed  to  Danita 
Yocom  at  the  above  address. 
FOR  FURTHER  INFORSUTION  CONTACT: 
Danita  Yocom,  Assistant  Regional 
Counsel  (RC-3).  Office  of  Regional 
Counsel.  U.S.  EPA  Region  IX.  75 
Hawthorne  Street.  San  Francisco,  CA 
94105:  E-mail: 

yocom  danitadepamail.epa.gov; 
Telephone  (415)  744-1347. 

Dated:  N4arch  5. 1997. 

Keith  TakaU, 

Director,  Superfund  Division.  U.S.  EPA. 
Region  DC. 

(FR  Doc.  97-7493  Filed  3-24-97;  8:45  amj 
wuJMQ  cooc  mmuf 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Infonnatfon  Collection 
Acttvltlee:  Propoeed  Coilectlon; 
Comment  Reqiieet 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  pubhc  and  other  Federal 
agencies  to  take  this  opporttmity  to 
comment  on  proposed  continuing 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)).  this 
notice  seeks  comments  concerning  the 
marketing  of  flood  insurance.  The 
federal  government  will  be  a  guarantor 
of  flood  insiuance  coverage  for  WYO 
company  pohcies  issued  under  the 
WYO  arrangement.  To  insure  that  any 
pohcy  holder  money  is  accounted  for 
and  appropriately  expended,  the 
Federal  Insurance  Administration  (FIA) 
and  WYO  companies  will  implement  a 
Financial  Control  Plan.  This  plan 
requires  that  each  WYO  compeuiy 
submit  financial  data  on  a  monthly 
basis. 

SUPPt.EMENTARY  INFORMATION:  FEMA 
regulation  44  CFR  Part  62,  Appendix  B 
explains  the  operational  and  financial 
control  procedures  governing  the 
issuance  of  flood  insuirance  coverage 
under  the  National  Flood  Insurance 
Program  (NFIP)  by  private  sector 
property  insurance  companies  under  the 
WYO  programs.  The  WYO  companies 
are  required  to  submit  financial  data  on 
a  monthly  basis.  The  NFIP  examines  the 
data  to  insure  that  the  pohcy  holder 
funds  are  accounted  for  and 
appropriately  expended.  Monthly 
financial  statements  are  prepared  by  the 
NFIP  for  the  WYO  program  based  on  the 
data  submitted  by  the  WYO  companies. 

Collection  of  Information 

Title:  Write- Your-Own  (WYO) 
Program. 

Type  of  Information  Collection: 
Extension. 

OMB  Number:  3067-0169. 

Form  Number:  None. 

Abstract:  Under  the  Write- Your-Own 
program,  private  sector  insurance 
companies  may  offer  flood  insurance  to 
ehgible  property  owners.  The  federal 
government  is  a  guarantor  of  flood 
insurance  coverage  for  WYO  companies, 
issued  under  the  WYO  arrangement.  In 
order  to  maintain  adequate  financial 
control  over  fiaderal  ftmds,  the  NFIP 
requires  each  WYO  company  to  submit 
a  monthly  financial  report. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Total  Annual  Burden 
Hours:  The  area  currently  120  WYO 
companies  reporting  monthly  to  NFIP. 
This  number  will  remain  stable  with 
minimal  increases  or  decreases 
throughout  year  2000.  Is  is  estimated 
that  a  total  of  33  minutes  is  required  per 


WYO  company  per  monthly  report,  to 
satisfy  all  requirements  in  the  Financial 
Control  Plan  and  WYO  Accoimting 
Procedures  Manual.  The  33-nunute 
burden  estimate  is  based  on  manual 
posting  of  company  data  onto  these 
ref>orts.  Total  annual  burden  for  this 
request  is  792  hours. 

Frequency  of  Reporting:  Monthly. 

Estimated  Cost:  Actual  "cost"  of  the 
WYO  program  to  the  government  is 
difficiilt  to  assess  because,  were  it  not 
for  the  WYO  companies,  the 
government  would  incur  operating 
expenses,  agent's  commission  expenses 
and  loss  adjustment  expense  in 
connection  with  the  pohcies  issued  by 
the  WYO  company.  The  annualized  cost 
of  the  report  in  question  to  the  Federal 
government  and  to  the  respondents  is 
negligible. 

COMMENTS:  Written  comments  are 
soUdted  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utihty;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  vahdity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quaUty,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  fonns  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  from  the  date 
of  this  notice. 

ADDRESSES:  Interested  persons  ^ould 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Room  311,  Washington.  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524. 

FOR  FURTHER  MFORMATION  CONTACT: 
Contact  Kevin  F.  Montgomery,  Financial 
Management  Specialist,  Federal 
Insurance  Administration,  (202)  646- 
2944  for  additional  information.  Contact 
Ms.  Anderson  at  (202)  646-2625  for 
copies  of  the  proposed  collection  of 
information. 

Dated:  March  17, 1997. 
Reginakl  TnijiUo, 
Director,  Program  Services  Division, 
Operations  Support  Directorate. 
[FR  Doc.  97-7490  Filed  3-24-97;  8:45  am] 
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Agency  Infonnatlon  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA),  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  pubUc  and  other 
Federal  agencies  to  take  this 
opportunity  to  ctmunent  on  proposed 
continuing  information  collections.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  FEMA's  request 
for  personal  financial  data  from  its 
individual  debtors. 
SUPPLEMENTARY  INFORMATION:  Under 
FEMA's  debt  collection  regulations,  44 
CFR  §  11.36(b),  FEMA  Debt  Collection 
Officers  (DCO's)  are  required  to 
maintain  current  credit  data  on  FEMA's 
debtors  including,  but  not  limited  to, 
the  individual  de^or's  own  financial 
statement,  executed  under  penalty  for 
false  claim,  concerning  his/her  assets 
and  liabihties  and  his/her  income  and 
expenses.  FEMA  Form  22-13,  Debt 
Collection  Financial  Statement,  collects 
such  data  directly  from  the  individual 
debtor.  FEMA  DCO's  use  these  data  for 
collecting  debts  due  the  United  States 
and  arising  bom  operations  of  FEMA 
programs.  DCO's  also  use  these  data  to 
determine  debtor's  abihty  to  pay  debts 
due  FEMA.  to  locate  debtor's  assets,  and 
for  skip-tracing  purposes. 

Collection  of  Information 

Tide:  Debt  Collection  Financial 
Statement. 

Type  of  Information  Collection: 
Extension. 

OMB  Number:  3067-0122. 

Form  Number.  FEMA  Form  22-13, 
Debt  Collection  Financial  Statement 

Abstract:  FEMA  may  request  of 
individuals  who  are  debtors  to  provide 
personal  financial  information  on  FEMA 
Form  22-13  concerning  their  current 
financial  position.  This  information 
includes  debtors'  home  and 
employment  addresses,  names  of  spouse 
(if  any),  any  children,  their  ages, 
amounts  and  sources  of  the  debton'  and 
spouses'  (if  any)  salaries,  stocks,  bonds 
and  other  securities,  real  and  personal 
property  owned  and  bank  accounts  and 
names  of  creditors  and  amoimts  owed  to 
these  creditors. 

With  this  information.  FEMA  DCO's 
can  evaluate  whether  to  allow  debtors  to 
pay  the  FEMA  debts  under  installment 
repayment  agreements  and,  if  so,  under 
what  terms  and  amounts.  FEMA  DCO's 


also  use  these  data  to  determine 
whether  FEMA  should  suspend  or 
terminate  collection  efforts  or 
compromise  the  respondent's  debts. 
These  data  also  are  used  for  skip-tracing 
missing  debtors  and  for  location  of 
debtors'  assets  if  the  debts  are  to  be 
judicially  enforced. 

Providing  information  on  FEMA  Form 
22-13  is  volimtary  on  the  part  of  the 
debtor.  However,  if  the  debtor  does  not 
provide  the  information  requested  by 
FEMA,  the  FEMA  DCO  may  use  more 
severe  collection  methods. 

Affected  Public:  Persons  who  owe 
debts  to  the  United  States  under 
programs  administered  by  FEMA  and 
who  wish  to  either  (1)  enter  into 
installment  repayment  agreements  with 
FEMA.  or  (2)  have  their  FEMA  debts 
compromised,  suspended  or  terminated 
imder  the  provisions  of  44  CFR  §§11.50 
and  11.51. 

Estimated  Total  Annual  Burden 
Hours:  3,000. 

Estimated  Cost:  None  to  the  debtor 
since  he/she  is  retrieving  information 
from  memory  or  from  the  debtor's  own. 
readily  available,  {}ersonal  records. 
COMMENTB:  Written  comments  are 
sohdted  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utihty:  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  vaUdity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quahty,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimirft  the  burden 
of  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  by  (insert  60  days  from  the  date 
of  pubhcation  of  this  notice]. 
ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  311,  Washington,  DC  20472. 
Telephmie  number  (202)  646-2625. 
FAX  niunber  (202)  646-3524. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Richard  S.  Buck.  IV,  Financial 
Management  Specialist,  Financial 
Pohcy  Division,  Office  of  Financial 
Management,  Federal  Emergency 
Management  Agency  (FM-FP-PS).  500  C 
Street.  SW.  Washington.  DC  20742. 
Telephone  number  (202)  646-4091. 
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FAX  number  (202)  646-4268.  Contact 
Ms  Anders«i  at  (202)  646-2625  for 
copies  of  the  proposed  information 
collection. 

Dated:  March  17, 1997. 
Regiiuld  TrulUla, 

Director. 

Program  Services  Division,  Operations 
Support  Directorate. 

[FR  Doc  97-7491  Filed  3-24-97;  8:45  am] 

■KXMO  CODE  C71S-01-P 


Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emei^ency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  pubhc  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  continuing 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  on  the  Progress 
Report  which  is  used  to  monitor  and 
repxMl  project  performance,  highUghting 
any  problems  and  unforeseen 
circumstances. 

SUPPLEMEMTARY  INFORMATION:  The 
Robert  T.  Stafford  Disaster  ReUef  and 
Emergency  Assistance  Act,  Pubhc  Law 
93-288,  as  amended,  authorizes  the 
President  to  provide  assistance  to 
individuals  and  to  State  and  local 
governments  to  help  them  to  respond  to 
and  recover  from  a  disaster.  In  order  to 
receive  Federal  assistance  ( i.e..  Federal 
grants)  State  and  local  officials  and 
officials  of  eligible  private  nonprofit 
organizations  who  have  a  responsibiUty 
for  response  to  a  major  disaster  and  for 
the  restoration  of  faciUties  in  the 
aftermath  of  such  events  must  provide 
information  to  FEMA.  The  information 
is  required  in  accordance  with  FEMA 
regulation  44  CFR  Part  206.204(f)  and 
guidance  published  in  FEMA  286. 
Pubhc  Assistance  Guide. 

Collection  of  Information 

Title:  Progress  Report. 

Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  OMB  approval  has  expired. 

OMB  Number:  3067-0151. 

Form  Numbers:  None. 

Abstract:  PubUc  Assistance  grants  are 
awarded  to  States  ehgible  for  Federal 
disaster  assistance.  FEMA  regulation  44 
CFR  Part  13,  Uniform  Requirements  for 
Grant  and  Cooperative  Agreements  to 
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State  and  Local  Governments,  places 
certain  requirements  on  the  State  in  its 
role  as  grantee  for  the  Public  Assistance 
Program,  which  includes  monitoring 
and  reporting  program/project 
performance.  States  are  required  to 
submit  progress  reports  on  a  quarterly 
basis  which  describe  the  status  of  those 
projects  and  any  problems  or 
drciunstances  expected  to  result  in 
noncomphance  with  the  approved  grant 
conditions. 

Affected  Public:  Not  for  profit 
institutions;  State,  Local,  or  Tribal 
Governments. 

Estimated  Total  Annual  Burden 
Hours:  125. 

Number  of  Respondents:  25. 

Estimated  Average  Burden  Time  per 
Response:  1  hour. 

Frequency  of  Response:  Quarterly. 

Estimated  Cost:  $50,000.00. 

COMMENTS:  Written  comments  are 
soUcited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 
(c)  enhance  the  quaUty.  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  by  May  27,  1997. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency.  500  C  Street.  SW, 
Room  311,  Washington,  DC  20472. 
Telephone  number  (202)  64&-2625. 
FAX  number  (202)  646-3524. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sherry  Savoy  at  (202)  646-2667 
for  additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  for  copies 
of  the  proposed  collection  of 
information. 

Dated:  March  17. 1997. 
RegiiuM  TniiUlo, 
Director.  Prograw  Services 
Division.Operations  Support  Directorate. 
[FR  Doc  97-7492  Filed  3-24-97;  8:45  am] 
■LUMQ  oooc  tn*^-^ 


[FEIIA-1164-0R] 

Ohio;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Ohio 
(FEMA-1164-DR),  dated  March  4. 1997. 
and  related  determinations. 

EFFECTIVE  DATE:  March  17, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  NoUce  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  March 
17, 1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

IFR  Doc.  97-7485  Filed  3-24-97;  8:45  am] 
nuMQ  COM  ene-M-p 


[FEMA-1ie7-OR] 

Tennessee;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee.  (FEMA-1167-DR),  dated 
March  7, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  March  17,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPI^MENTARY  MFORMATKM:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  7, 1997: 

The  counties  of  Chester,  Davidson, 
Stewart,  and  Sumner  for  Individual 
Assistance.  Hazard  Mitigation,  and 
Categories  A  and  B  under  the  Public 
Assistance  program. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Lacy  E.  Suttv, 

£xeciitiv8  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc  97-7482  Filed  3-24-97;  8:45  am) 
MLUNQ  COM  tna-n-p 


[FEIIIA-1167-OR] 

Tennessee;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Teimessee,  (FEMA-1167-DR),  dated 
March  7. 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  March  17, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPI^iENTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
effected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  7, 1997: 

Shelby  County  for  Individual  Assistance, 
Hazard  Mitigation,  and  Categories  A  and  B 
under  the  Public  Assistance  Program. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
LacyE-Sidtar, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc  97-7483  Filed  3-24-97;  8:45  am) 
■LUNQ  COM  ana-M-p 

[FEMA-1ie7-0R] 

Tennessee;  lAaJor  Disaster  and  Related 
Detannlnations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTXM:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Tennessee 
(FEMA-1167-DR),  dated  March  7, 1997, 
and  related  determinations. 
EFFECTIVE  DATE:  March  7, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  U02)  646-3260. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  7, 1997,  the  President  declared  a 
major  disaster  imder  the  authority  of  the 
Robert  T.  Staff^ord  Disaster  ReUef  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Tennessee 
resulting  from  heavy  rain,  tornadoes, 
flooding,  hail,  and  high  winds  beginning  on 
February  28, 1997,  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Teiuessee. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  And  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  and  Hazard  Mitigation  may  be 
added  at  a  later  date,  if  requested  and 
warranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  or  Hazard 
Mitigation  will  be  limited  to  75  percent  of  the 
total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  AppUcations  for 
Public  Facility  and  Pubhc  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Edward  Thomas  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Teimessee  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Dyer,  Obion,  McNairy, 
Madison.  Carroll,  Cheatham  and  Montgomery 
for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
James  L.  Witt. 
Director. 

[FR  Doc  97-7484  Filed  3-24-97;  8:45  am] 
BUJMQ  COM  STIS-ai-^ 


[FEMA-1167-OR] 

Tennessee;  Amendment  to  Notice  of  a 
Itaior  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 


ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  tat  the  State  of 
Tennessee,  (FEMA-1167-DR).  dated 
March  7, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  March  14, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPt-BCNTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  7, 1997: 

The  counties  of  Dickson,  Gibson,  Houston, 
Lauderdale,  and  Weakley  for  Individual 
Assistance,  Hazard  Mitigation,  and 
Categories  A  and  B  under  the  Public 
Assistance  program. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Lacy  E.  Suitar, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc  97-7489  Filed  3-24-97;  8:45  am] 
00M«ni-«-P 


[FEMA-liea-OR] 

West  Virginia;  Amendment  to  Notice  of 
a  Mafor  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  West 
Virginia,  (FEMA-1168-DR),  dated 
Maich  7, 1997,  and  related 
determinations. 

.EFFECTIVE  DATE:  March  14, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  West 
Virginia,  is  hereby  amended  to  include 
PubUc  Assistance  and  Hazard 
Mitigation  in  those  areas  determined  to 
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have  been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
March  7.  1997: 

The  counties  of  Braxton,  Cabell,  Calhoun, 
Qay,  Gilmer,  Jackson.  Kanawha,  Lincoln, 
Mason,  Putnam.  Roane,  Tyler,  Wayne, 
Wetzel,  Wirt,  and  Wood  for  Public  Assistance 
and  Hazard  Mitigation  (already  designated 
for  Individual  Assistance). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Lacy  E.  Suiter. 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

IFR  Doc.  97-7486  Filed  3-24-97;  8:45  am] 
■CLMQ  COOe  «71»-02-P 


[FEMA-116a-0R] 

West  Virginia;  Amendment  to  Notice  of 
a  Maior  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKM:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  West 
Virginia  (FEMA-1168-DR).  dated  March 
7, 1997,  and  related  determinations. 
EFFECTIVE  DATE:  March  15. 1997 
FOR  FURTHER  INFORMATKM  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPt-EMEMTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  March 
15.  1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Lacy  E.  SoJtB-. 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc  97-7487  Filed  3-24-97;  8:45  am] 

MJJMQcooc  •na-ai-p 

[FEIIA-1168-OR] 

West  Virginia;  MaK>r  Disaster  and 
Related  Determinations 

AQBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  West  Virginia 
(FEMA-1168-DR),  dated  March  7. 1997. 
and  related  determinations. 
EFFECTIVE  DATE:  March  7.  1997. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 


Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  7. 1997,  the  President  declared  a 
major  disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.],  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  West  Virginia, 
resulting  from  heavy  rains,  wind  driven  rain, 
high  winds,  flooding,  and  slides  on  February 
28,  1997,  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  West  Virginia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  and  Hazard  Mitigation  may  be 
added  at  a  later  date,  if  warranted.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Robert  Gunter  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
CMficer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  West  Virginia  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

The  counties  of  Braxton.  Cabell,  Calhoun, 
Qay,  Gibner.  Jackson.  Kanawha,  Lincob. 
Mason,  Putnam,  Roane,  Tyler,  Wayne, 
Wetzel,  Wirt,  and  Wood  for  bidividual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

fames  L.  Witt. 

Dirertor. 

[FR  Doc.  97-7488  Filed  3-24-97;  8:45  am) 

■UMQ  COM  (TlS-Oa-^ 


FEDERAL  HOUSING  FINANCE  BOARD 

Sunshine  Act  Meeting;  Announcing  an 
Open  Meeting  of  the  Board 

TIME  AND  DATE:  3:30  p.m.  Tuesday.  April 
1,  1997. 

PLACE:  Board  Room.  Second  Floor. 
Federal  Housing  Finance  Board.  1777  F 
Street,  N.W.,  Washington,  D.C.  20006. 

STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTER  TO  BE  CONSIDERED  DURING 
PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Mission  Regulation — Advance 
Notice  of  Proposed  Rulemaking. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker.  Secretary  to  the  Board, 
(202)  408-2837. 
Rita  L  Fair. 
Managing  Director. 

[FR  Doc.  97-7728  Filed  3-21-97;  3:19  pm] 
BUUNQCOOC  tTSS-ei-^ 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington. 
DC  offices  of  the  Commission.  800 
North  Capitol  Street.  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington,  EX:  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  232-011247-004. 

Title:  Safbank/Lykes  Reciprocal  Space 
Charter  and  Coordinated  Saihng 
Agreement. 

Parties:  Safbank  Line  Limited  Lykes 
Bros.  Steamship  Co.,  Inc. 

Synopsis:  The  proposed  agreement 
revises  Articles  3  and  14  of  the 
Agreement  by  deleting  Lykes  Bros. 
Steamship  Co..  Inc..  as  a  party  to  the 
Agreement  and  replacing  it  with  Lykes 
Lines  Limited  and  correcting  the 
address  of  Safbank.  It  also  revises 
Article  6  by  providing  that  counsel  for 
the  parties  are  authorized  to  file 
amendments  to  the  Agreement. 

Agreement  No.:  232-011491-002. 

Title:  Lykes/Evergreen  Reciprocal 
Space  Charter.  Sailing,  and  Cooperative 
Working  Agreement. 

Parties:  Lykes  Bros.  Steamship  Co.. 
Inc.  Evergreen  Marine  Corp.  (Taiwan) 
Ltd. 

Synopsis:  The  proposed  modification 
reduces  the  amount  of  notice  required 


for  resignation  bom  the  Agreement  from 
six  months  to  90  days.  It  also  deletes 
Lylces  Bros.  Steamship  Co.,  Inc.  as  a 
party  and  replaces  it  with  Lykes  Lines 
Limited.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  203-011542-001. 

Title:  African  Northbound  Space 
Charter  and  Sailing  Agreement 

Parties:  Wilhelmsen  Lines  A/S 
Safbank  Line  Limited  Lykes  Bros. 
Steamship  Co..  Inc. 

Synopsis:  The  proposed  modification 
deletes  Lykes  Bros.  Steamship  Co.,  Inc. 
as  a  party  and  replaces  it  with  Lykes 
Lines  Limited.  It  also  corrects  the 
addresses  of  Wilhelmsen  Lines  A/S  and 
Safbank  Line  Limited.  The  parties  have 
requested  a  shortened  review  period. 

Apeement  No.:  232-011544-001. 

Title:  The  Lykes/ APL  Space  Charter 
Agreement. 

Parties:  Lykes  Bros.  Steamship  Co.. 
Inc.  ("Lykes")  American  President 
Lines.  Ltd. 

Synopsis:  The  proposed  amendment 
deletes  Lykes  as  a  party  to  the 
Agreement  and  adds  Lylces  Lines 
Limited  as  a  member.  The  parties  have 
requested  a  shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Conomission. 

Dated:  March  19, 1997. 
lonph  C  PoUdng. 
Secretary. 

IFR  Doc  97-7387  Filed  3-24-97;  8:45  am] 
MLUn  OOOC  CTSa-tt^M 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  sectiaa  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  D.C  20573. 
The  Kearney  Companies.  Inc..  3939  N. 

Causeway  Blvd..  Suite  400,  Metairie. 

LA  70002;  Officers:  Michael  W. 

Kearney,  President,  Jeanne'  Shows- 
Andre',  Vice  President 
MH  Shipping  Inc.,  3624  Marietta  Drive, 

Chalmette,  LA  70043;  Officers:  Mike 

Hardee.  President.  Betty  Hardee. 

Secretary 
Trans  Atlantic  Co..  1  Catenacd  Way. 

Boston,  MA  02130;  Ali  Karabaahi, 

Sole  Proprietor 


CNS  E3q>iess  Co..  2415  S.  Sequoia  Drive, 
Room  B.  Compton.  CA  90220;  Nancy 
Lee.  Sole  Proprietor 

Dated:  March  19. 1997. 
JoMph  C  PoUdng, 

Secretary. 

[FR  Doc  97-7386  Filed  3-24-97;  8:45  am] 

■LUNO  COW  tTSa-OI-H 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  insp>ection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  l>e  received 
not  later  than  April  8. 1997. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303-2713: 

1 .  Liberty  Bank  Employee  Stock 
Ownership  Plan,  New  Orleans, 
Louisiana;  to  acquire  an  additional  1.99 
percent,  for  a  total  of  14.53  percent,  of 
the  v(Aing  shares  of  Liberty  Financial 
Services.  Inc.,  New  Orleans,  Louisiana, 
and  thereby  indirectly  acquire  Liberty 
Bank  and  Trust  Company.  New  Orleans. 
Louisiana. 

B.  Federal  Reserre  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Barney  Lee  Popnoe,  Coleman, 
Texas;  to  acquire  an  additional  .05 
percent,  for  a  total  of  7.60  percent,  and 
Jane  Doris  Popnoe  Trust,  also  of 
Coleman,  Texas,  to  retain  2.44  percent, 
of  the  voting  shares  of  Coleman 
Bankshares,  Inc.,  Coleman,  Texas,  and 
thereby  indirectiy  acquire  Coleman 
County  State  Bank.  Coleman.  Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  March  19, 1997. 
lennifsr ).  Johnaim, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-7436  Filed  3-24-97;  8:45  am] 
MLLWQ  CODE  ei»«1-F 


Formations  of,  Acquisitions  by,  and 
Msrgers  of  Bank  HokJIng  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  nqted.  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  18,  1997. 

A.  Federal  Reserre  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690-1413: 

1.  National  Canton  Bancshares,  Inc.. 
Canton.  Illinois:  to  acquire  100  percent 
of  the  voting  shares  of  Sturm 
Investment,  Inc.,  Denver.  ColcHado.  and 
thereby  indirectiy  acquire  The  Union 
Nationial  Bank  of  Macomb.  Macomb. 
Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  &and  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  West  Point  Bancorp.  Inc..  West 
Point.  Nelxaska;  to  merge  -with  Dakota 
Bancshares.  Inc..  West  Point.  Nebraska, 
and  thereby  indirectly  acquire  Dakota 
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County  State  Bank,  West  Point, 
Nebraska. 

C  Federal  Reserre  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105-1579: 

1  ■  Eggemeyer  Advisory  Corp..  San 
Diego,  California;  Castle  Creek  Capital. 
LLC.  San  Diego.  California:  Castle 
Creek  Capital  Partners  Fund  - 1,  LP.. 
San  Diego.  California;  and  Monarch 
Bancorp.  Laguna  Niguel,  California;  to 
merge  with  California  Commercial 
Bankshares,  Newport  Beach,  California, 
and  thereby  indirectly  acquire  National 
Bank  of  Southern  California,  Newport 
Beach,  California.  In  connection  with 
this  application.  Applicant  also  has 
applied  to  acquire  Venture  Partners, 
Inc.,  Newport  Beach.  California,  and 
thereby  engage  in  custodial  activities, 
pursuant  to  §  225.25(bM3)(ii)  of  the 
Board's  Regulation  Y. 

Board  of  Govsniors  of  the  Federal  Reserve 
Syctem,  March  19. 1997. 
Jenaifv  J.  Johnsoa, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  97-7438  Fikd  3-24-97;  8:45  ami 
■UMQ  OOOa  ttlMI-F 
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Formations  of,  Acqulalttons  by,  and 
Mergera  of  Bank  Holding  CompanlM 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

Tlie  applications  listed  below,  as  well 
as  other  related  6  lings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  haa 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  ofBces  of  the  Board  of 
Governors  not  later  than  April  21, 1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street.  New 
York,  New  York  10045-0001: 

1.  BanPonce  Corporation,  and  Poplar 
International  Bank.  Inc.,  both  of  Hato 
Rey.  Puerto  Rico;  to  acquire  100  percent 
of  the  voting  shares  of  National 
Bancorp,  Inc..  Stieamwood.  Illinois,  and 
thereby  indirectly  acquire 
AmericanMidwest  Bank  and  Trust, 
Melrose  Park,  Illinois. 

B.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume,  Vice  President)  104 
Marietta  Street.  N.W.,  AtlanU.  Georgia 
30303-2713: 

I.  PN Holdings.  Inc.,  Ann  Arbor. 
Michigan;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Pelican  National 
Bank,  Naples,  Florida  (in  organization). 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Washtenaw  Mortgage  Company.  Ann 
Arbor,  Michigan,  and  thereby  engage  in 
making,  acquiring,  or  servicing  loans,  or 
other  extensions  of  credit,  pursuant  to  § 
225.25(b)(l)(iii)  of  the  Board's 
Regulation  Y. 

C  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1.  Parkway  Bancorp,  Inc.,  Harwood 
HeighU.  Illinois,  and  Parkway 
Acquisition  Corporation,  Harwood 
Heights,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  JeffiBrson  Holding 
Corp.,  Chicago,  Illinois,  and  thereby 
indirectly  acquire  JeEferson  State  Bank. 
Chicago,  Illinois. 

D.  Federal  Keseiiij  Bank  of  Dallas 

(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Concordia  Capital  Corporation, 
Vidalia,  Louisiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Concordia  Bank  k  Trust  Company, 
Vidalia,  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  20. 1997. 
JennifBT  J.  JolusaB, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-7528  Filed  3-24-97;  8:45  am] 
iaUNQ  OOOC  «1»«1-F 


Notico  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Actlvltlas  or 
to  Acquire  Companies  tttat  are 
Engaged  in  Permissible  Nonbanking 
Actlvttles 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  RegulaUon 
Y.  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 
Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  18, 1997. 

A.  Federal  Reso-ve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
Qty,  Missouri  64198-0001: 

1.  Lindoe,  Inc.,  Ordway.  Colorado;  to 
acquire  Delta  Federal  Savings.  F.S.B.. 
Delta,  Colorado,  and  thereby  raigage  in 
operating  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  19, 1997. 
Jennifer  ).  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-7437  Filed  3-24-97;  8:45  am] 
MUJNQ  cooc  ttiaai-p 
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[DodiatNaR-OMT] 

Fadarai  Rasarva  Bank  Sarvica  Pricing 

AQENCY:  Board  of  Govemora  of  the 
Federal  Reserve  System. 
ACTKM:  Notice. 


summary:  The  Board  has  adopted 
guidelines  for  the  Reserve  Banks'  use  of 
voliune-based  fee  structures  for  their 
electronic  payment  services  and 
products.  The  Board  has  also  approved 
the  continuation  of  volimie-based  fees 


for  certain  electronic  dieck  products, 
pending  completion  of  an  analysis 
showing  that  those  fees  meet  the 
guidelines.  Finally,  the  Board  has 
approved  specific  volume-based  fees  for 
the  origination  of  automated  clearing 
house  (AOi)  transactions  and  a 
reduction  in  the  fee  for  the  receipt  of 
transactions. 

DATES:  The  volume-based  pricing 
guidelines  for  electronic  payment 
services  and  products  became  effective 
March  24, 1997.  The  ACH  volume-based 
fees  become  effective  May  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACTS 
Florence  M.  Young,  Assistant  Director 
(202/452-3955),  Jack  K.  Walton  II, 
Manager,  Check  Payments  (202/452- 
2660),  or  Wesley  M.  Horn.  Manager, 
ACH  Payments  (202/452-2756), 
Division  of  Reserve  Bank  Operations 
and  Payment  Systems;  for  the  hearing 
impaired  ordy.  Telecommunications 
Device  for  the  Deaf.  Dorothea  Thompson 
(202/452-3544). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  1993.  the  Board  approved  volume- 
based  fees  for  the  Reserve  Banks' 
noncash  collection  service  and  several 
check  products.  Under  certain 
conditions,  volume-based  fee  structures 
promote  the  efficient  use  of  payment 
services  by  allowing  Reserve  Banks  to 
set  variable  fees  closer  to  the 
incremental  costs  of  providing  the 
services.  One  of  the  objectives  of 
adopting  volume-based  fees  was  to 
encourage  more  efficient  use  of  pa3mient 
services  by  permitting  the  Reserve 
Banks  to  address  the  differences  in 
demand  for  the  services  by  high-volume 
and  low-volimie  customera  through  the 
fees  charged  for  those  services. 

Reserve  Banks  serve  customers  that 
vary  in  size  and  that  have  very  different 
business  needs.  For  the  most  part,  the 
Reserve  Banks  have  tried  to  meet  those 
differing  needs  by  designing  specialized 
products.  In  some  cases,  however,  it  is 
difficult  to  meet  the  needs  of  both  high- 
volume  and  low-volume  customers 
solely  through  specialized  product 
offerings.  This  situation  occura  most 
frequently  in  the  Reserve  Banks' 
electronic  payments  services  and 
products  because  they  tend  to  be 
homogeneous.  Thus,  it  is  very  difficult 
to  develop  specialized  products  to  meet 
the  needs  of  both  high-volume  and  low- 
volimie  customers. 

Currently,  volume-based  fees  are  in 
effect  for  several  electronic  check 
products.  The  Federal  Reserve  Bank  of 
MinneapoUs  uses  volume-based  fees  for 
its  check  truncation  product  In  this 
case,  truncation  customers  may  select 


from  two  sets  of  fees — a  per-item  fee  of 
$0,015  with  mi  $11.00  daily  minimum 
or  a  per-item  fee  of  $0,007  with  a  $25.00 
daily  minimum.'  The  Federal  Reserve 
Bank  of  Richmond  uses  voliune-based 
fees  for  its  account  total  and  accoimt 
total  plus  products.^  Accoimt  total 
customers  may  select  from  two  sets  of 
fees — a  per-account  fee  of  $0.25  with  a 
$45.00  daily  minimum  or  a  per-accoimt 
fee  of  $2.00  with  a  $15.00  daily 
minimum.  Account  total  plus  customers 
may  also  select  from  two  sets  of  fees — 
a  per-accoimt  fee  of  $0.25  with  a  $50.00 
daily  minimum  or  a  per-accoimt  fee  of 
$2.00  with  a  $20.00  daily  minimum. 

In  approving  these  fees,  the  Board 
requested  its  staff  to  recommend 
principles  or  guidelines  that  would  be 
used  in  the  future  to  determine  when 
and  how  volume-based  pricing  might  be 
used  in  setting  fees  for  Federal  Reserve 
priced  services  (58  FR  60649.  November 
17, 1993). 

The  following  discussion  presents  the 
Board's  analysis  of  the  issues  raised  by 
the  use  of  volume-based  fees  for 
electronic  payment  services  and 
products,  presents  specific  guidelines 
for  the  use  of  such  fees,  assesses  the 
existing  volume-based  fees  for 
electronic  products,  and  analyzes  the 
use  of  spe<^c  volume-based  fees  for  the 
ACH  service. 

n.  Reserve  Banks'  Corrent  Fee 
Structures 

The  Monetary  Control  Act  requires 
the  Federal  Reserve  to  set  fees  that,  over 
the  long  run,  recover  all  direct  and 
indirect  costs  incurred  in  providing 
priced  services  to  depository 
institutions  plus  imputed  costs  that 
would  be  incurred  by  a  private-sector 
service  provider,  such  as  interest  on 
debt,  taxes,  and  retiim  on  capital.  These 
imputed  costs  are  called  the  private 
sector  adjustment  factor  (PSAFl. 

In  estaohshing  fee  structures  to 
recover  the  total  costs  of  each  payment 
service,  in  most  cases,  the  Reserve 
Banks  have  implemented  a  combination 


■  In  1993,  the  Board  alio  approved  the  ase  of 
volume-baaed  fees  for  the  Minneapolis  office's 
weekday  other  Fed.  weekend  other  Fed,  and  city 
fine  sort  deposit  products.  In  November  1994.  the 
staff  recommended  that  the  Minneapolis  office's 
volume-based  fees  for  paper  check  products  be 
elimiiuited.  Results  of  econometric  studies  of  the 
check  service's  cost  structure  indicate  that  the  use 
of  volume-besed  feet  is  not  appropriate  for  paper- 
baaed  check  productWTbe  Minneapolis  office 
subsequently  discontinued  the  use  of  volume-based 
iees  for  tfaeae  product*. 

'The  account  total  products  provide  information 
on  the  number  and  the  doHar  value  of  checks  drawn 
on  the  accounts  of  individual  customers  of  a 
depository  institution  and  are  typically  used  to 
support  the  institution's  cash  management  services. 
The  account  total  plus  product  provides  additional 
information  on  each  check  drawn  on  thoae 
accounta. 


of  fixed  and  variable  fees.  For  example, 
the  fee  structure  for  the  ACH  service 
includes  a  monthly  account  servicing 
fee.  a  file  fee,  and  i>er-item  fees.  The 
accoimt  servicing  fee  is  intended  to 
recover  from  all  ACH  customers  a 
portion  of  the  high  fixed  costs  incurred 
in  providing  the  ACH  service;  the  file 
fee  is  intended  to  recover  costs,  such  as 
processing  overhead  and  accounting 
costs,  that  do  not  vary  with  the  nuinber 
of  transactions  contained  in  files 
transmitted  to  the  Federal  Reserve;  and 
the  per-item  fee  is  set  to  recover  all 
remaining  costs.^ 

The  types  of  fee  structures  that  have 
been  implemented  by  the  Reserve  Banks 
are  similar  to  the  fee  structures  used  by 
other  payment  service  providers,  whidi 
also  use  multi-part  fee  structures.* 
Private-sector  ACH  and  funds  transfer 
service  providers  charge  monthly  access 
fees,  participation  or  membership  fees, 
and  per-item  fees,  which,  in  some  cases, 
include  discounts  for  high-volume 
customers. 

The  use  of  multi-part  fee  structures 
result  in  differential  costs  for  users  of 
payment  services.  For  example,  the 
current  ACH  fee  structure  includes  a 
monthly  account  servicing  fee  of  $25.00, 
a  file  fee  of  $1.75,  and  a  per-item  fee  for 
unsorted  transactions  of  $0.01.  For  a 
customer  that  transmits  one  file 
containing  1,000  transactions  each  day 
of  a  typicad  month,  the  average  cost  per 
transaction  would  be  $0,013.  For  a 
customer  that  transmits  one  file 
containing  5,000  transactions  each  day 
of  a  typical  month,  the  average  cost  per 
transaction  would  be  $0,011.  Thus, 
multi-part  fee  structures  result  in  low- 
volume  customers  inctirring  higher 
average  costs  than  high-volume 
customere  because  the  fixed  fees  are 
spread  over  fewer  transactions. 

The  use  of  multi-part  fee  structures 
have  also  contributed  to  the  Reserve 
Banks'  ability  to  recover  the  costs  of 
priced  services  because,  in  some  cases, 
the  fixed  fees  reflect  the  fixed  costs 
associated  with  a  product.  Nevertheless. 
the  current  fee  structures  for  electronic 
payment  services  and  products  have  not 
permitted  the  Reserve  Banks  to  set 
transaction  fees  close  to  marginal  or 
incremental  costs  because  the  fixed 


'The  Federal  Reserve  also  charges  electronic 
connection  fees  to  depository  institutions  that 
establish  an  electronic  connection  with  the  Federal 
Reserve  to  send  and  receive  electronic  payment 
transactions  and  information  about  those 
transactions.  The  electronic  products  available 
include  ACH.  Fedwire  funds  transfer,  electronic 
check  presentment,  accounting  information,  and  *o 
forth. 

*The  Rea«ve  Banks  only  charge  a  par-item  fee  for 
their  Fedwire  funds  transit  service,  although 
depository  institutions  that  use  the  service  also 
bicur  electronic  connection  foes. 
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costs  incurred  in  providing  these 
services  are  very  high  and  setting  a  non- 
differential  fixed  fee  to  recover  &(ed 
costs  fully  would  likely  cause  low- 
volume  customers  to  discontinue  using 
the  services  or  products.  As  a  result, 
transaction  fees  for  electronic  payment 
services  are  set  well  above  marginal 
costs  and  do  not  reflect  the  real  resource 
costs  of  providing  additional  levels  of 
the  services. 5 

m.  Guidelines  for  Use  of  Volmne-Based 
Fees  for  Electronic  Payment  Services 
and  Products 

Volume-based  fee  structures  are  an 
extension  of  multi-part  fee  structures. 
Rather  than  creating  implicit  voliune 
discounts  for  high-volimie  customers, 
the  volume  discounts  are  more  explicit. 
Volume-based  fee  structures  would 
allow  Reserve  Banks  to  set  per-item  fees 
for  high-volume  users  closer  to  marginal 
costs  under  certain  prevailing  market 
conditions.  Thus,  the  use  of  volume- 
based  fee  structures  for  the  Reserve 
Banks'  electronic  payment  services  and 
products  potentially  may  provide  an 
opportunity  to  improve  payment  system 
efficiency. 

Ec(Hiomic  theory  supports  the  use  of 
volume-based  fees  when  certain 
conditions  are  met.  First,  economic 
theory  suggests  that  volume-based  fees 
require  the  existence  of  economies  of 
scale  over  wide  volimie  ranges.<>  In 
multi-product  industries,  voliune-based 
fees  also  may  be  justified  for  products 
that  exhibit  economies  of  scope  with  a 
product  that  exhibits  economies  of  scale 
over  wide  volume  ranges.  The  Board's 
pricing  principles,  however,  require  the 
Reserve  Banks  to  set  fees  so  that  the 
total  costs  for  each  major  service 
category  are  recovered.  Thus,  the 
potential  existence  of  economies  of 
scope  among  payment  services  offered 
by  the  Reserve  Banks  is  not  considered. 
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'  For  example,  the  combined  per-item  feet  that 
are  currently  charged  to  originaton  and  receivers 
for  the  ACH  service  are  S0.020  per  item  for  uiuorted 
file*.  Theee  per-item  fees  are  greater  than  estimates 
of  the  marginal  costs  of  processing  an  ACH 
tranaaQion.  Based  on  econometric  studies  for  the 
period  19«g  to  1994.  the  marginal  cost  of  an  ACH 
transaction  is  estimated  to  be  between  SO.OOe  to 
SO  008  per  item.  See  "Scale  Economies  and 
Technological  Change  in  Federal  Reserve  ACH 
Payment  Processing."  Paul  W.  Bauer  and  Diana 
Hancock.  Economic  Review,  Federal  Reserve  Bank 
of  Cleveland,  vol.  31  (Quarter  3.  1995),  p.  14-29. 

*Volume-bat«l  bes  may  alao  be  justified  by  the 
existence  of  network  externalities.  Network 
externalities  arise  whan  i  good  become*  more 
valuable  to  a  user  when  other  users  also  choose  to 
consume  that  good.  For  example,  telephone  service 
h»w>»n—  more  valuable  to  a  user  as  the  number  of 
ochar  uaan  who  are  connected  to  the 
telecommunications  network  increases.  At  present, 
we  do  not  have  strong  intuitive  evidence  nor  do  we 
have  well-developed  methods  to  establish  the 
importanca  of  network  externalities  for  use  in 
wtablishinf  pricing  policies. 


at  this  time,  a  sufficient  guideline  for 
using  volume-based  fees. 

The  Board  has  determined  that 
Reserve  Banks  must  demonstrate  that  a 
payment  service  or  product  exhibits 
economies  of  scale  over  ciurent  industry 
processing  levels.  It  is  anticipated  that 
volume-based  fees  would  be  retained 
until  there  is  evidence  that  increasing 
returns  to  scale  have  been  exhausted. 
The  Reserve  Banks  may  demonstrate 
that  this  guideline  is  met  either  by  using 
the  results  of  an  econometric  study  or, 
if  such  a  study  has  not  been  conducted, 
by  presenting  evidence  that  the  service 
or  product  exhibits  technical 
characteristics  similar  to  those  exhibited 
by  a  service  Oi  product  for  which 
increasing  retiuns  to  scale  have  been 
demonstrated. 

Second,  volume-based  fees  should 
promote  the  efficient  use  of  resources  in 
providing  payment  services.  The  Board 
has  determined  that  the  efficient  use  of 
resources  can  be  demonstrated  in  one  of 
two  ways:  (1)  There  are  incremental  cost 
differences  in  serving  high-volume  and 
low-volume  customers  or  (2)  there  are 
differences  in  demand  for  the  service  or 
product  among  its  end  users.  To  the 
extent  that  volume-based  pricing 
permits  fees  to  reflect  more  acciuBtely 
the  costs  of  providing  a  service  or 
product  to  high-volimie  and  low-volume 
customers,  those  customers  should 
make  decisions  that  would  lead  to  a 
more  efficient  use  of  economic 
resources.  Alternatively,  the  use  of 
volimie-based  fees  may  increase  end 
users'  demand  by  offering  lower  fees  to 
customers  with  high  demand 
elasticities.  To  the  extent  that 
differences  in  demand  elasticities  exist, 
the  use  of  volume-based  fees  would 
improve  the  scale  of  the  Reserve  Banks' 
processing  operations  and  result  in  a 
reduction  in  the  average  cost  of  serving 
all  customers.  The  Board  has 
determined  that  Reserve  Banks  should ' 
provide  evidence  that  there  are  cost 
differences  between  serving  high- 
volume  and  low-volume  customers  that 
support  the  price  differential  being 
proposed  or  that  demand  characteristics 
differ  across  end  users. 

Third,  economic  theory  indicates  that 
societal  welfore  can  potentially  be 
increased  only  so  long  g^  firm  using 
differential  fees  does  not  engage  in 
predatory  behavior.  A  nimiber  of  pricing 
constraints  have  been  proposed  in 
antitrust  law  that  are  intended  to 
prevent  predation.  One  of  the  best 
known,  the  Areeda-TiUTier  rule, 
specifies  that  the  inciunbent's  price 
must  be  no  lower  than  its  reasonably 


anticipated  short-run  marginal  cost.'  To 
the  extent  that  econometric  studies  have 
been  conducted,  their  findings  could  be 
used  to  satisfy  this  gmdehne.  It  is 
imlikely,  however,  that  there  will  be 
econometric  estimates  of  the  marginal 
costs  for  all  products.  Thus,  estimates  of 
marginal  costs  for  some  products  may 
have  to  be  based  on  available  cost 
accounting  data.  The  Board  has 
determined  that  no  fee  should  be  set 
below  marginal  cost  or  a  reasonable 
approximation  of  marginal  cost. 
Moreover,  the  Board  believes  that  this 
guideline  along  with  its  current 
requirement  that  each  major  service 
recover  its  total  costs,  including  the 
PSAF,  over  the  long  run,  would  ensiu« 
that  proposed  prices  are  not  predatory, 
but  competitive,  in  nature. 

In  determining  when  the  Reserve 
Banks  should  be  permitted  to 
implement  voliune-based  fees,  the 
Board  has  determined  that  thresholds 
should  be  set  to  ensure  that  the  Federal 
Reserve's  dual  objectives  of  promoting 
efficiency  and  a  competitive 
environment  for  payment  services  are 
met.  To  the  extent  that  markets  are 
contestable,  economic  theory  suggests 
that  estabhshed  firms  cannot  set  prices 
that  yield  profits  greater  than  profits 
that  are  conmiensurate  with  the  risk  of 
producing  the  service.*  Because  the 
markets  for  electronic  payment  services 
and  products  are  typically  contestable. 
Reserve  Banks  would  not  be  able  to 
adopt  fee  schedules  that  would  lead  to 
unusually  high  profits.  Based  on  the 
preceding  analysis,  the  Board  has 
determined  that  the  following 
gviidelines  will  be  used  in  determining 
when  voliune-based  fees  may  be 
appropriate  for  a  Federal  Reserve  priced 
electronic  payment  service  or  product: 

1.  The  payment  service  or  product  must 
demonstrate  economies  of  scale  over  the 
current  industry  prtx:essing  levels  for  a 
particular  service  or  product,  based  on  either 
the  results  of  an  econometric  study  or,  if  such 
a  study  has  not  been  conducted,  evidence 
that  the  service  or  product  exhibits  technical 
characteristics  similar  to  those  exhibited  by 
a  service  or  pnxiuct  for  which  increasing    ■ 
returns  to  scale  have  been  demonstrated. 
Volume-based  fees  may  be  retained  until 
there  is  evidence  that  increasing  returns  to 
scale  have  been  exhausted; 


'  See  "Predatory  Pricing  and  Related  Practices 
Under  Section  2  of  the  Sharman  Act."  P.  Areeda 
and  D.  F.  Turner,  Harvard  Law  Review.  1975,  p. 
637-733. 

♦ 

•In  a  contestable  market,  potential  competitors 
may  freely  enter  the  market  and  serve  the  same 
customers  with  the  same  production  technology  as 
the  incumbent  firm(s).  Thus,  in  contestable  markaU 
where  incumbent  firms  are  earning  profits  that  are 
greater  than  the  risk  they  are  taking,  competitors 
may  enter  the  market,  earn  normal  profits,  aiul 
make  the  inciunbents'  be  structure  unsustainable. 
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2.  Reserve  Banks  should  provide  evidenoe 
that  there  are  cost  differences  between 
serving  high-volume  and  low-volume 
customers  that  support  the  proposed  price 
differential  or  that  demand  charactwistics 
differ  across  end  uaers; 

3.  No  fee  should  be  set  below  marginal  cost 
or  a  reasonable  approximation  of  marginal 
cost;  and 

4.  Consistent  with  the  Board's  pricing 
principles,  the  fees  established  for  the  service 
should  be  expected  to  recover  total  costs. 

IV.  Evaluatioii  of  Current  Volmne* 
Baaed  Fees  for  Electronic  Payment 
Prodocti 

In  assessing  the  use  of  volume-based 
fees  for  the  Minneapolis  Reserve  Bank's 
check  tnmcation  product,  it  appears 
that  tliree  of  the  four  guidelines  are  met. 
The  Federal  Reserve  has  not  performed 
an  econometric  study  of  the  cost 
structure  of  the  Reserve  Banks' 
electronic  check  products  nor  have  the 
Reserve  Banks  provided  evidence  that 
the  cost  stmctuie  for  these  products 
exhibits  characteristics  similar  to  those 
of  a  product  with  demonstrated 
increasing  returns  to  scale.  The 
Minneapolis  Bank,  however,  has 
achieved  significant  unit  cost  reductions 
in  providing  its  electronic  check 
products,  which  include  the  truncation 
product.  From  January  1994  to 
November  1996,  the  volume  of 
electronic  check  products  processed  by 
the  Bank  increased  161  percent  and  its 
unit  cost  for  the  products  declined 
about  42  percent. 

There  do  appear  to  be  differences  in 
the  demand  characteristics  of 
customers.  Following  the  introduction 
of  volume-based  fees,  larger  community 
banks  and  third-party  service  providers 
began  using  the  Minneapolis  Bank's 
truncation  product.  Previously,  only 
small  banks  and  credit  imions  used  the 
product.  From  January  1994  to 
November  1996,  the  niunber  of  checks 
truncated  by  die  Minneapolis  Bank 


increased  253  percent.  While  this 
increase  is  only  slightly  greater  than  the 
increase  in  the  System's  overall 
truncation  volume,  the  Minneapolis 
Bank's  check  truncation  volume  is  the 
hi^est  in  the  Federal  Reserve 'System. 

The  marginal  cost  of  electronic  check 
products  has  not  been  estimated.  Cost 
data  provided  by  the  Minneapolis 
Bank's  staff  indicate,  however,  that  the 
fees  charged  to  high-volume  customers 
recover  the  avwage  variable  cost  for  the 
products,  which  would  likely  be  greater 
than  the  marginal  cost.  In  addition,  the 
Bank  recovered  the  total  costs  of  its 
commercial  check  service  over  the  three 
years  it  has  offered  this  product 

Hie  Richmond  Reserve  Bank  adopted 
volume-based  fees  for  its  account  total 
and  account  total  plus  products,  which 
were  intended  to  meet  the  needs  of  low- 
volume  customers  that  offer  cash 
management  services.  Since  offering 
volume-based  fees  for  these  products  in 
1994,  low-volume  customers  have 
shown  limited  interest  in  the  products 
and  only  three  are  using  them  currently. 
As  noted  above,  studies  of  the  cost 
structure  of  electronic  check  products 
have  not  been  completed  and  the 
marginal  costs  have  not  been  estimated. 

TheBoard  has  determined  that,  as  a 
condition  of  retaining  their  volume- 
based  fees,  the  Reserve  Banks  should 
demonstrate  that  economies  of  scale 
exist  for  electronic  check  products  or 
provide  evidence  that  the  products 
exhibit  characteristics  similar  to  those 
exhibited  by  products  with  increasing 
returns  to  scale.  The  Federal  Reserve 
Banks  of  Minneapolis  and  Richmond 
should  also  demonstrate  that  their  fees 
cover  the  marginal  costs  of  the  products 
they  are  offisring.  In  addition,  the 
Federal  Reserve  Bank  of  Richmond 
should  analyze  the  costs  of  providing  its 
account  total  products  to  high-volume 
and  low-volume  customers  to  determine 
whether  there  are  cost  differences  in 

TABLE  1.— ACH  Fee  Comparison 


serving  various  size  classes  of  customers 
or  should  analyze  the  demand  for  the 
products  to  determine  whether  their  are 
differences  in  demand  elasticities. 

V.  ACH  Volnme-B«Md  Fees 

The  Board  has  approved  the  volume- 
based  fees  depicted  in  Table  1  for  the 
ACH  service,  effective  May  1. 1997. 
Customers  that  deposit  files  of  less  than 
2,500  items  will  be  assessed  a  file  fee  of 
$1.75  and  a  per-item  fee  of  $0,009. 
Customers  that  deposit  files  of  more 
than  2,500  items  will  be  assessed  a  file 
fee  of  $6.75  and  a  per-item  fee  of  $0,007. 
The  fee  for  the  receipt  of  ACH 
transactions  will  be  reduced  to  $0,009 
for  all  customers.  Because  current 
presort  customers  will  need  to  make 
softvrare  changes  to  take  advantage  of 
volume-based  fees,  through  August  31, 
1997,  they  will  be  charged  the  high- 
volume  origination  per-item  fee  and  one 
file  fee  ($6.75)  when  they  transmit 
presorted  files  to  the  Federal  Reserve. 
Beginning  September  1,  all  depositors 
will  be  assessed  fees  based  on  the 
number  of  items  in  each  file. 

Fees  lor  the  ACH  service  have  been 
reduced  twice  in  the  last  six  months, 
reflecting  the  efficiencies  that  are  being 
realized  as  a  result  of  the  centralization 
of  ACH  processing  using  the  new  Fed 
ACH  application  software.  In  October 
1996,  the  interregional  per-item  f^  was 
eliminated  and  all  items  in  mixed  files 
were  assessed  the  local  per-item  fee.  At 
the  same  time,  the  presort  p>er-item  fee 
was  reduced  from  $0,010  to  $0,009.  In 
January  1997,  there  were  additional 
price  reductions.  Specifically,  the 
premium  cycle  surcharge  and  addenda 
fee  were  reduced  and  the  discrete  file 
fee  was  eliminated.  At  the  time  the  1997 
fees  were  approved,  the  Board  indicated 
that  further  fee  reductions  would  be 
sought  during  the  first  quarter  of  1997 
(61  FR  64087,  December  3, 1996). 


Origirtation  Fees: 
Per-item  (Mixed) 


Per-item  (Presort)  „.. 

File  Fees „ 

Receiver  Fees:  Per-item . 


Current  fees 


S0.010 

0.009 

1.75 

0.010 


$0,009  (up  to  2500). 

ViM7  (more  than  2500). 

a007  through  August  31.  1997.  Discontinued 

September  1,  1997. 
1.75  (up  to  2500). 
6.75  (more  than  2500). 
0.009. 


On  average,  the  new  fees  reduce  the 
cost  of  originating  ACH  transactions  by 
1 7  percent  and  of  receiving  transactions 


by  10  percent.'  The  reduction  in 


*There  may  be  a  small  number  of  third-party 
sending  points  whose  foes  would  increase  as  a 
result  of  this  proposal  because  sending  points  are 
assessed  the  file  fees  while  the  originating 


depository  institution  is  assessed  the  per-item  hea. 
The  Rasarve  Banks  believe  tlut  the  number  of 
ofganizations  afiected  would  be  smalL  Further, 
tboee  organizations  may  be  able  to  use  the  tower 
per-item  foes  as  an  incentive  to  attract  mote 
customars. 
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fransaction  fees  for  various  Federal  price  small  customers  out  of  the  maricet  ,  according  to  the  1994-1995  Phoenix- 

Reserve  customers  is  shown  in  Table  2.       and.  therefore,  preserve  the  benefits  of        Hecht  Blue  Book  of  Bank  Prices,  banks 
T._      «      «  ^  a  large  network.  frequently  grant  discoimts  to  some 

TABLE  2.-REPRESENTATIVE  COST  The  Board  has  determined  that  cori,orate  customers  for  ACH  processing 

Savings  volume-based  fees  for  the  ACH  service       services.  It  is  reasonable  to  assume  that 

saUsfy  all  of  the  guidehnes  for  their  use.     the  discounts  are  granted,  at  least  in 

SelecJed  customers'  ^,^^^**^     First,  the  ACH  cost  function  exhibits  part,  due  to  differences  in  demand 

. °^""       economies  of  scale  over  more  than  150        among  end  users  and/or  due  to      - 

SmM  4  9    percent  of  the  current  industry's  volume     differences  in  the  cost  of  serving  end 

Motlun,      _  ^QQ    level,  as  shown  in  Bauer  and  Hancock's      users.        ' 

Large:     '      econometric  study. 'o  While  the  study  Third,  the  resuhs  of  the  Bauer- 
Does  not  presort  29.1    J^^as  conducted  when  the  Federal                Hancock  econometric  study  confirm 

Preaoita „ 24.3    Reserve  processed  ACH  transactions  at       that  the  fees  are  above  the  estimated 

'The   smal   customer  ooginated   approxi-    IZ  J'rJJln  W  "f  °^ ^^^^^   .        marginal  cost,  that  is.  the  combined 

mateJy  100  items  in  one  file  and  received  ap-    aPP"ca".on  na«  not  created  any  material  origination  and  receipt  fees  of  $0,016  or 

proximately  70  items.  The  medium  customer    ctianges  m  the  charactenstics  of  the  $0,018  are  well  above  the  estimated 

S2f2?L^£S['^.il'S^  i*?7Sn*!lJ:!?    ^^i"*  ^^  processing  continues  to  marginal  cost  of  $0,006  to  $0,008. 

naled  approximately  200.000  itemTin  four  filis    resources  with  relatively  few  labor  ACH  service  will  be  able  to  recover  its 

and  received  approximatety  39.000  items.  The    reMurces.  costs  over  the  long  term.  In  addition,  the 

SSSmSST^  SS  rtS^  ?S'^^^    pi^?^'  Banks  analyzed  Board  expects  full  cost  recovery  for 

SS^S^'Sd^!^  e^^oSI^    Th^,  fu™  P«x^^«"g  l^o^t^  ^d  found  1997  (see  Table  3).  The  curren7l997 

'  includes  orig.nlSS^a/Sr  re^^v^tem    f^"^  ^e  average  per-item  cost  to  process  cost  and  revenue  estimates  for  the  ACH 

fees  arxl  originated  file  fees.  f^ger  files  was  about  $0,002  less  than  service  refiect  some  slight  refinements. 

vo]^:Sfrm7y^ti;:sr^^  ^^^^^^^^s  srint^-^^^r^r- 

=i-eftSS  ~^^^^.^^  ^^^^!!]^^ 

originato^  aTset  clTto  ^^'arginal        oTrS'p'SSS  c^L  K^°'  "^f"""^^ ''  «"^f ^^  ^«  P"- 

costofproc^ingACHtransactiZTo      Sire  a^oKTS'coras^ard  B^orenS^SX^irtT  ^  f^"' 
the  extent  that  this  expectation  is                with  orocessins  ACH  fi  W  it  u^liWoU,  ^  prepared  theu-  budgets.  In 

correct,  the  use  of  vol^e-based  fees  for     C^cS^chS^for  ^ro^eiiSph  "'^^"°°'  "^^  ^"^"""'^  ^"'""'^  8^°^ 

the  ACH  service  should  further  the  volLSf  and  foT^limie  SS?/  !^*^u°'  ^°T«^i«J  ^CH  transactions 

FederalReserve'sgoalofmovingtoa  ZScti^ns  «? J^a^  thaL^^^^^  has  been  reduced  shghtly.  from  18.5     . 

predominately  electronic  payments  S^erere^irwrdemSSiS  d.  ^^^  11^^^^  J^^^S  T" , 

"^o^™-         u    .  There  also  appear  to  be  differences  ?qSS3fo^^    r?f  ^  .     ^? 

Retaining  high-volume  originators  among  end  useiT  demands  for  ACH  -^^  performance.  Operating  costs  and 

would  enable  the  Federal  Reserve  to  services.  For  example.  individuSsmay  Sifltr^r"^  ^^f '°";  "^^  'T 

continue  to  spread  fixed  costs  over  be  wilUng  to  pay  sUahtlv  higher  fees  for  ^     estimates,  reflectmg  lower  data 

larger  volumes  and  to  serve  low-volume     increased^on'Te'Jent.L  &^  ^r^^ZlT.i'^lT.^^'^  "^^ 

customers  cost  effectively.  In  addition.        electronic  biU-payment  services.  C^T^u   °'  "^^  ^^  ^™  sohware^ 
because  the  new  ACH  fees  reduce  the          Corporations  may  choose  a  oavment  u  ^^fj^ements.  the  Board 

cost  of  the  AQH  service  for  low-volume      meSod  bZi  o/itTcTeffS^eness  "S^reSll^sH^htl^^h"  n^'T 

ongmators  and  all  receivers,  they  do  not     and  certainty  of  settlement.  In  addition.  Si^al  bidg^t  eltfile   ^^' 

Table  3.— ACH  Pro  forma  Cost  and  Revenue  Perfori^nce 

[SmiOions] 
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V- 

Revenue 

1 

Operating 
costs  arx 
imputed  ex- 
penses 

2 

Special 
project 
costs  recov- 
ered 

3 

Total  Ex- 
pense 
(2*31 

4 

Net  income 
(ROE) 
11-41 

5 

Target  ROE 
6 

Recovery 
rate  after 
target  ROE 
(percent) 
ri/(4>6)j 

7 

Special 
project 
costs  de- 
ferred and 
financed 

8 

1996  (Act) 

1997  (Bud) „„. 

1997  (Est)  

79.8 
75.4 
73.5 

63.5 
59.9 
57.7 

9.2 

11.1 
11.1 

72.7 
71.0 
68.8 

7.1 
4.3 
4.7 

3.6 
4.0 

4.0 

104.6 
100.5 
101.0 

16.7 
10.8 
10.8 

VI.  Competitive  Impact  Analysis 

In  assessing  the  competitive  impact  of 
a  proposed,  substantial  change  to  a 
Federal  Reserve  priced  service,  the 


Board  must  consider  whether  there 
would  be  a  direct  and  material  adverse 
effect  on  the  abihty  of  other  service 
providers  to  compete  with  the  Federal 


Reserve  due  to  differing  legal  powers  or 
due  to  the  Federal  Reserve's  dominant 
market  position  deriving  from  such  legal 
diffiarences.  If  the  Board  determines  that 


legal  differences  or  a  dominant  market 
position  deriving  from  such  legal 
differences  exist,  then  the  Board  must 
further  evaluate  the  proposal  to  assess 
its  benefits — such  as  its  contributions  to 
payment  system  efficiency,  payment 
system  integrity,  or  other  Board 
objectives — and  to  determine  whether 
the  proposal's  objectives  could  be 
achieved  with  a  lesser  or  no  adverse 
impact. 

'The  Board  has  determined  that 
volume-based  fees  are  not  a  significant 
departure  from  the  multi-part  fee 
structures  currently  used  by  the  Reserve 
Banks.  Nevertheless,  it  is  important  to 
assess  their  use  in  the  context  of  the 
service  for  which  the  fee  structure  is 
being  proposed. 

The  Board  has  determined  that 
adoption  of  a  volume-based  fee 
structure  for  electronic  services  would 
not  have  a  direct  and  material  adverse 
effect  on  the  abiUty  of  other  service 
providers  to  compete  effectively  with 
the  Federal  Reserve  in  providing 
electronic  check  products  and  ACH 
services. 

In  the  check  service,  the  Reserve 
Bank's  dominant  market  position  is 
likely  due.  in  part,  to  legal  advantages, 
such  as  the  ability  to  present  checks 
later  in  the  day  and  the  abihty  to  control 
the  timing  and  manner  of  settlement. 
The  use  of  volume-based  fees  for 
Reserve  Bank  electronic  check  products, 
however,  should  not  significantly 
change  the  Reserve  Banks'  competitive 
position  relative  to  private-sector 
service  providers.  Volume-based  fees 
are  used  by  a  number  of  private-sector 
service  providers  and  would  not 
represent  a  significant  departure  from 
the  multi-part  fees  that  are  currently 
assessed  by  the  Reserve  Banks. 

In  the  case  of  the  ACH  service,  the 
Federal  Reserve's  dominant  market 


position  does  not  derive  from  legal 
differences.  The  Federal  Reserve 
generaUy  abides  by  the  rules  of  the 
National  Automated  Clearing  House 
Association  (NACHA).  which  also 
govern  the  processing  of  ACH  payments 
by  private-sector  operators. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  March  19, 1997. 
WiUiam  W.  Wiks, 
Secretary  of  the  Board. 
(FR  Doc.  97-7396  Filed  3-24-:97;  8:45  ami 
BIUJNQOOOE  mO-OI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centare  for  Disease  Control  and 
Prevention 

PNFO-07-07] 

Proposed  Data  Collections  SutNnitted 
for  Public  Comment  and 
Recomntendations 

In  compUance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  pubUc  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  pubhsh  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utihty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality.  utiUty.  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer. 
1600  Clifton  Road.  MS-D24.  Atlanta,  GA 
30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

PropoBed  Proiects 

1.  Sim  Protection  for  Children — 
New — Skin  cancer  is  of  increasing 
public  health  concern  because  of  its 
increasing  incidence.  Ultraviolet 
radiation  is  the  primary  risk  factor  for 
skin  cancers,  and  the  risk  of  skin  cancer 
appears  to  be  increased  with  early  Ufe 
exposures  to  ultraviolet  radiation. 
However,  Uttle  information  is  available 
on  Sim  protection  for  children. 
Therefore,  the  Centers  for  Disease 
Control  and  Prevention,  National  Center 
for  Chronic  Disease  Prevention  and 
Control,  Division  of  Cancer  Prevention 
and  Ciontrol,  intends  to  conduct  a 
survey  on  sun  protection  for  children  to 
monitor  sun  protection  behaviors, 
develop  health  messages,  and  tai^t 
populations  for  health  education  as  part 
of  the  National  Skin  diancer  Prevention 
Education  Program. 

A  representative  sample  of  parents  of 
children  aged  6  months  to  10  years, 
selected  by  random  digit  dialing,  will  be 
interviewed  over  the  telephone.  The 
information  collected  will  include 
demographic  information,  parental 
knowledge  and  attitudes  about  skin 
cancer  and  sun  protection,  and  sun 
protection  for  their  children.  There  is  no 
cost  to  respondents. 


Respondents 

Nurrter  of  re- 
spondents 

Numt)er  of  re- 
sponses/re- 

Avg.  txjrden/ 

response 

(inhrs.) 

Total  txjTden 
(in  hrs.) 

Parerte  _ 

900 

1 

0.5 

450 

2«. 


'"Bauar  and  Hancock.  Economic  Review,  p.  14- 


2.  Evaluation  of  the  Skills-Building 
Workshop  and  Peer  Outreach 
Components  of  the  CDC's  Prevention 
Marketing  Initiative  Local 
Demonstration  Site  Project — New — ^The 
Centers  for  Ehsease  Control  and 
Prevention.  National  Onter  for  HTV, 
STD.  and  TB  Prevention,  Division  of 
HIV/ AIDS  Prevention.  Behavioral 
Intervention  Research  Branch  is 
planning  to  conduct  a  series  of  studies 
as  part  of  the  evaluation  of  a  five-city 
HTV  prevention  demonstration  program. 
The  program  involves  the  integration  of 


social  marketing  strategies  and 
community  participation  in  an  effort  to 
develop  and  implement  HTV  prevention 
activities.  Charged  with  developing 
programs  for  those  25  years  of  age  and 
younger,  community  groups  in  the  local 
demonstration  sites  chose  to  segment 
the  target  audience  even  further,  and  to 
mount  a  variety  of  types  of 
interventions.  Decisions  about 
segmentation  and  the  nature  of  local 
interventions  were  based  on  formative 
research  conducted  in  each  community. 
It  is  hoped  that  this  demonstration 


project  will  result  in  reductions  in  HTV 
risk  behavior  among  members  of  the 
target  audiences,  as  well  as  in  enhanced 
collaboration  among  individuals  and 
organizations  in  the  participating 
communities. 

To  evaluate  the  effectiveness  of  two 
components  of  the  intervention, 
questionnaire  data  will  be  collected 
from  people  under  25  years  old  and 
frx>m  some  parents  in  the  demonstration 
communities.  These  data  will  be 
collected  immediately  before  and  after 
the  Sldlls-Building  Workshops,  one 


IMI 
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month  later,  and  six  months  later.  In 
addition,  questionnaire  data  will  be 
collected  once  from  individuals 
contacted  throu^  Outreach  programs. 


The  cost  to  respondents  is  estimated  at 
$32,300.00.  These  daU  will  supplement 
a  survey  (announced  in  the  Federal 

'  (m  8/27/96)  designed  to  assess 


the  full  program's  coverage  of  the  target 
population. 


Respondents 

Number  of  re- 
spondents 

Number  of  re- 
sponses/re- 
spondents 

Avg.  buttorVre- 
sponse 
(Jnhrs.) 

Total  burden 
(inhrs.) 

Young  people  mtor  25  years  of  age  in  targeted  prevention  program  com- 
munHies: 
SkMht-Aiidnn  Wnrtmhoos 

3.000 
1.000 

3.000 

250 

50 

1 
1 

1 
1 
1 

2 

0.5 

ao6 

0.50 
0.5 

6,000 
500 

ISO 

125 

25 

Peer  Outreach 

Parents: 

Consent  „ _ „ _ 

Parert-Otitreach 

Organization  Outreach  

Total „   _ „ 



6,800 

Dated:  March  19, 1997. 
Wifau  G.  felBMon. 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc  97-74«5  Filed  3-24-47:  8:45  am] 
iajjNQ  cooc  4i«»-is-r 


I30OAY-2-97] 

Agancy  Forms  Undargoing  Papanvofli 
tWducHon  Act  Ravtaw 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  pubUshes  a  Ust  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
OfBce  on  (404)  639-7090.  Send  written 
comments  to  CDC.  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 


Proposed  Proiect 

1.  National  Nosocomial  Infections 
Surveillance  (NNIS)  System— (0920- 
0012) — Reinstatement— The  National 
Nosocomial  Infections  Surveillance 
(NNIS)  system  is  currently  the  only 
source  for  national  data  on  nosocomial 
(hospital-associated)  infections  in  the 
United  States.  It  first  began  collecting 
data  in  1970.  It  is  a  collaborative  project 
between  the  Hospital  Infections  Pro-am 
of  the  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  voluntarily 
participating  hospitals  in  the  United 
States.  The  goals  of  the  system  are  to:  (1) 
Develop  comparative  nosocomial 
infection  rates  that  can  be  used  by 
hospitals  to  assess  quality  of  care,  (2) 
describe  the  scope  and  magnitude, 
including  trends,  of  the  nosocomial 
infection  problem  in  the  U.S.,  (3) 
identify  risk  factors  associated  with 
these  infections,  (4)  assist  hospitals  in 
the  effective  use  of  surveillance  data  to 
improve  the  quahty  of  patient  care,  and 
(5)  conduct  collaborative  research 
studies.  Data  are  collected  using 


protocols  developed  by  CDC  that  define 
the  specific  populations  of  patients  at 
risk,  risk  factors,  and  outcomes.  The 
decision  about  which  component(s)  to 
use  is  made  by  each  hospital  depending 
on  its  own  needs  for  surveillance  data. 
The  data  are  collected  by  trained 
surveillanoe  personnel,  assisted  by 
hospital  personnel,  and  are  entered  into 
IDEAS,  a  surveillance  software  which 
makes  the  data  available  for  analysis  at 
the  hospital's  convenience.  The  data  are 
currently  transmitted  to  CDC  by  floppy 
disk,  then  aggregated  into  a  national 
database.  During  1996,  it  will  become 
possible  for  some  hospitals  to  transmit 
the  data  to  CDC  through  the  NNIS 
telecommunications  system.  This 
system  is  expected  to  be  used  by  all 
participating  hospitals  by  1997, 
resulting  in  reduced  response  time. 
NNIS  methodology,  which  has  been 
pubhshed,  is  the  standard  nosocomial 
infection  siirveillance  methodology  and 
is  used  at  least  in  part  by  most  U.S. 
hospitals.  The  total  annual  burden 
hours  are  338. 


Respondents 

NuiTtwr  of  re- 
spondents 

Number  of  re- 
sponsea/re- 
aponderK 

Avg.  burden/ 

response 
(in  hours) 

Hospitals „ 

319 

14 

0.0756 

Dated:  March  19. 1997. 
Vfiim*  G.  lohBMn, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc  97-7464  Filed  3-24-97;  8:45  am] 
MUJNQ  OOOf  41SI-1S-P 


Administration  For  Children  and 
Familias 

Offica  of  Child  Support  Enforcamant 
Statsmant  of  Organization,  Functions, 
and  Dalagationa  of  Autttority 

This  Notice  amends  Part  K.  Chapter  K 
of  the  Statement  of  Organization, 
Functions,  and  E)elegations  of  Authority 
of  the  Department  of  Health  and  Human 
Services  PHHS).  Administration  for 
Children  and  FamiUes  (ACF)  as  follows: 
Chapter  KF,  The  Office  of  Child  Support 


Enforcement  (OCSE)  (61  FR  32443)  as 
last  amended,  June  24,  1996.  This 
Notice  reflects  the  Office  of  Child 
Support  Enforcement's  reaUgnment  of 
functions  and  the  incorporation  of  new 
fimctional  responsibilities  due  to  new 
legislation. 
Amend  Chapter  KF  as  follows: 
1.  KF.OO    Mission.  Delete  in  its 
entirety  and  replace  with  the  following: 
KF.OO    Mission.  The  Office  of  Child 
Support  Enforcement  (OCSE)  advises 
the  Secretary,  through  the  Assistant 


Secretary  for  Children  and  Families,  on 
matters  relating  to  child  support 
enforcement.  "The  Office,  in  conjimction 
with  Regional  Offices,  provides 
direction,  guidance  and  oversight  to 
state  Child  Support  Enforcement  (CSE) 
program  offices  and  for  activities 
authorized  and  directed  by  title  IV-D  of 
the  Social  Security  Act  and  other 
pertinent  legislation.  The  general 
purpose  of  the  CSE  legislation  is  to 
permit  states  to  develop  programs  for 
estabUshing  and  enforcing  support 
obligations  by  locating  absent  parents, 
establishing  paternity  when  necessary, 
obtaining  child  support  orders,  and 
enforcing  those  orders.  The  specific 
responsibiUties  of  this  Office  are  to: 
develop,  recommend  and  issue  policies, 
procedures  and  interpretations  for  state 
programs  for  locating  absent  parents, 
establishing  paternity,  and  obtaining 
child  support;  develop  procedures  for 
review  and  approval  or  disapproval  of 
state  plan  material;  conduct  audits  of 
state  programs  at  least  once  every  three 
years  to  assure  their  conformity  with 
appropriate  requirements  and  to 
determine  whether  the  actual  operation 
of  such  programs  conforms  to  federal 
requirements,  and  conduct  other  such 
audits  as  may  be  necessary;  assist  states 
in  estabhshing  adequate  reporting 
procedures  and  maintaining  records  for 
the  operation  of  the  CSE  programs  and 
of  amounts  collected  and  disbursed 
under  the  CSE  program  and  the  costs 
incurred  in  collecting  such  amounts; 
provide  technical  assistance  and 
training  to  the  states  to  help  them 
develop  effective  systems  for 
estabUshing  paternity  and  collecting 
child  support;  certify  appUcations  from 
states  for  permission  to  utilize  the 
courts  of  the  United  States  to  enforce 
court  orders  for  support  against  absent 
parents;  operate  the  Federal  Peuent 
Locator  Service;  certify  to  the  Secretary 
of  the  Treasury  amounts  of  child 
support  obligations  that  require 
collection  in  appropriate  instances; 
submit  an  annual  report  to  Congress  on 
all  activities  undertaken  relative  to  the 
CSE  program;  approve  advanced  data 
processing  planning  documents;  and 
review,  assess  and  inspect  planning, 
design  and  operation  of  state 
management  information  systems. 

2.  Delete  KF.IO  Organization  in  its 
entirety  and  replace  with  the  following: 

KF.IO    Organization.  The  Office  of 
Child  Support  Enforcement  is  headed 
by  a  Director  and  consists  of: 
Office  of  the  Director  (KFA) 
Division  of  Audit  (KFB) 
Division  of  Program  Operations  (KFC) 
Division  of  Policy  and  Planning  (KFD) 
Division  of  Consimier  Services  (KFE) 


Division  of  State  and  Local  Assistance 

(KFF) 

3.  Delete  KF.20  Functions  in  its 
entirety  and  replace  with  the  following: 

KF.20    Functions.  A.  Office  of  the 
Director.  The  Director  is  also  the 
Assistant  Secretary  for  Children  and 
Families  and  is  directly  responsible  to 
the  Secretary  for  carrying  out  OCSE's 
mission.  The  Deputy  Director  has  day- 
to-day  operational  responsibility  for 
Child  Support  Enforcement  programs. 
The  Associate  Deputy  Director  for 
Information  Systems,  who  is  also  the 
Director  of  the  ACF  Office  of  Program 
Support,  has  responsibiUty  for  day-to- 
day management  of  child  support 
information  systems.  The  Deputy 
Director  assists  the  Director  in  carrying 
out  responsibilities  of  the  Office  and 
oversees  day-to-day  operation  of  OCSE's 
Audit,  Program  Operations,  Policy  and 
Planning,  Consumer  Services  and  State 
and  Local  Assistance  Divisions.  In 
addition,  the  Deputy  Director  has 
responsibility  for  implementation  of  the 
International  Child  Support  Program, 
the  Native  American  child  support 
program  and  other  special  projects  as 
may  be  developed  from  time  to  time. 
The  Associate  Deputy  Director  assists 
the  Deputy  Director  in  carrying  out  the 
responsibihties  of  the  Office. 

'The  Office  is  responsible  for 
developing  regulations,  guidance  and 
standards  for  states  to  observe  in 
locating  absent  parents;  establishing 
paternity  and  support  obUgations  and 
enforcing  support  obUgations; 
maintaining  relationships  with 
Department  officials,  other  federal 
departments,  state  and  local  officials, 
and  private  organizations  and 
individuals  interested  in  the  CSE 
program;  coordinating  and  planning 
child  support  enforcement  activities  to 
maximize  program  effectiveness;  and 
approving  all  instructions,  poUcies  and 
publicaUons  issued  by  OCSE  staff. 

Within  the  Office  of  the  Director,  an 
administrative  staff  assists  the  Director, 
Deputy  Director  and  Associate  E)eputy 
Director  in  managing  the  formulation 
and  execution  of  program  and  salaries 
and  expense  budgets;  and  in  providing 
administrative,  personnel  and  data 
processing  support  services. 

B.  Division  of  Audit,  as  required  by 
section  452(a)(4)  of  the  Social  Security 
Act  (the  Act),  develops,  plans, 
schedules  and  conducts  periodic  audits 
of  state  CSE  programs  in  accordance 
with  audit  standards  promulgated  by 
the  Comptroller  General  of  the  United 
States. 

The  Division  will  audit,  at  least  once 
every  three  years  (or  more  frequently  in 
the  case  of  a  State  which  fails  to  meet 


the  performance  standards  and  the  tests 
of  the  reUabiUty  of  program  data),  the 
reUability  of  the  State's  financial  and 
statistical  data  reporting  systems  used  in 
calculating  the  paternity  estabUshment 
percentage  and  the  performance 
indicators  used  as  the  basis  for  the 
pajrments  of  performance  based 
financial  incentives  to  the  states.  These 
audits  will  examine  the  computer 
systems  general  and  appUcation 
controls  and  include  in  depth  testing  of 
the  data  produced  by  the  system  to 
ensure  that  it  is  vaUd,  complete  and 
reUable.  The  Division  wiU  also  conduct 
financial  audits  to  determine  whether 
federal  and  other  funds  made  available 
to  carry  out  the  state  programs  are  being 
appropriately  expended,  and  properly 
and  fully  accoimted  for.  These  audits 
wiU  also  examine  collections  and 
disbxirsements  of  support  payments  for 
proper  processing  and  accounting 
treatment.  In  adcUtion,  the  Division  will 
also  conduct  other  audits  and 
examinations  of  program  operations  as 
may  be  necessary  or  requested  by 
program  officials  for  the  purpose  of 
improving  the  efficiency,  e^ctiveness 
and  economy  of  state  and  local  diild 
support  activities;  develops 
consoUdated  reports  for  the  Director  and 
Deputy  Director,  OCSE  based  on 
findings;  provides  specifications  for  the 
development  of  audit  regulations  and 
requirements  for  audits  of  state  CSE 
progranu;  and  coordinates  and 
maintains  effective  liaison  with  the  HHS 
Inspector  General's  Office  and  with  the 
General  Accounting  Office. 

C.  Division  of  Program  Operations  is 
responsible  for  the  day-to-day  operation 
of  the  Federal  Parent  Locator  Service 
(FPLS),  the  Federal  Debt  CoUection  Act 
including  the  Federal  Tax  Refund  O&et 
Program  and  Project  1099.  the  IRS  Full 
Collection  Project,  and  the  SSN 
Enimieration  Verification  System.  The 
Division  is  also  responsible  for  the 
design,  development,  implementation 
and  operation  of  the  Federal  Case 
Regis^  and  the  National  Directory  of 
New  Hires  within  the  expanded  FPLS. 
It  monitors  contracts  with  vendors  who 
provide  automated  systems  support  and 
quahty  assurance  to^ese  programs. 
The  Division,  in  consultation  with  the 
Division  of  State  and  Local  Assistance, 
also  provides  technical  assistance  to 
State  and  local  child  support 
enforcement  agencies  and  other  State 
agencies  involved  in  these  program 
areas.  The  Division  provides  guidance 
and  expertise  to  States  concerning  other 
State,  interstate  and  national  locate 
networks  and  sources.  In  addition,  the 
Division  coordinates  with  other  Federal 
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agencies  to  monitor  the  implementation 
of  Presidential  Executive  (Orders. 

D.  Division  of  Policy  and  Planning 
proposes  and  implements  national 
policy  on  the  CSE  program  and  provides 
policy  guidance  and  interpretations  to 
states  in  developing  and  operating  their 
programs  according  to  federal  law.  It 
develops  legislative  proposals  and 
regulations  to  implement  new 
legislation,  court  decisions  or  directives 
from  higher  authority.  The  Division 
develops  procedures  for  review  and 
approval  of  state  plans  by  the  OCSE 
regional  offices.  It  develops  and 
monitors  research,  interstate,  and  other 
demonstration  and  evaluation  studies 
and  publishes  program  statistics.  The 
Division  is  also  responsible  for  strategic 
planning  and  performance 
measurements  and  standards 
development.  It  prepares  legislative  cost 
estimates  and  is  responsible  for  national 
child  support  budget  formuiation. 

E.  Division  of  C^sumer  Services 
provides  direction  and  leadership  for  a 
variety  of  consimier  afTairs  activities  in 
support  of  the  nationwide  child  support 
enforcement  program.  Provides  advice 
on  strategies  and  approaches  to  be  used 
to  improve  public  understanding  of  and 
access  to  OCSE  programs  and  policies. 
Develops  and  publishes  informational 
materials.  Promotes  "best"  child 
support  practices  to  the  public  through 
monthly  pubUcation  of  Uie  Child 
Support  Report.  Advises  the  Director 
and  Deputy  Director,  OCSE  of  the 
impact  of  child  support  enforcement 
policy  and  program  upon  consumers 
and  provides  a  focal  point  for 
intergovernmental  and  consumer 
relations  and  consultation.  The  Division 
is  also  responsible  for  operation  of  the 
OCSE  Homepage  cm  the  internet  and 
insuring  that  the  information  is  placed 
thereon  in  a  timely  manner. 

F.  Division  of  State  and  Local 
Assistance,  in  concert  with  regional 
offices,  provides  Infwmation  and 
assistance  on  Child  Suppwt 
Enforcement  state  operations.  It 
provides  national  direction  and 
leadwship  for  training  and  technical 
assistance  activities  to  increase  Qiild 
Support  Enforcement  (CSE)  program 
effectiveness  both  at  Federal  and  State 
levels;  develops  gmdes  and  resource 
materials  and  serves  as  a  clearinghouse 
for  specialized  program  techniques  for 
use  by  ACF  regional  offices  and  States: 
and  ensures  transfer  of  best  practices 
among  Sute  and  local  CSE  enforcement 
agencies.  The  Division,  in  consultation 
with  the  Division  of  Consumer  Services, 
develops  informational  materials  and 
opoates  a  national  CSE  training  center, 
provides  logistical  support  for  both 
training  events  and  meetings;  and 


monitors  contracts  with  organizations 
affiliated  with  child  support 
enforcement  programs  in  the  areas  of 
training  and  technical  assistance.  The 
Division  provides  outreach  and  liaison 
services  to  a  variety  of  special  interest 
populations  concerning  establishment 
of  paternity  and  collection  of  child 
support. 

[)ated:  March  18.  1997. 
Olivia  A.  Golden, 

Principal  Deputy  Assistant  Secretary  for 
Children  and  Families. 
(FR  Doc.  97-7521  Filed  3-24-97;  8:45  ami 
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Food  and  Drug  Administration 
[DociiMNo.91Q-0495] 

C«rMtar  USA,  Inc.,  and  Roquetta 
America,  Inc.;  Withdrawal  of  QRAS 
Affirmation  PatHlon 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

SMMARY:  The  Food  and  Ehng 
Administration  (FDA)  is  aimouncing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  petition  (GRASP 
1G0376)  proposing  that  P-cyclodextrin 
be  affirmed  as  generally  recognized  as 
safe  (GRAS)  for  use  as  a  formulation  aid 
in  the  production  of  dry  flavoring  mixes 
for  preparation  of  cocktail-type 
alcoholic  beverages. 
FOR  FURTHER  MFORMATION  CONTACT: 
Andrew  D.  Laumbach,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215).  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington,  DC  20204. 
202-418-3071. 

8UPPl£MENTARY  MFOMIATKM:  In  a  notice 
published  in  the  Federal  Register  of 
February  3,  1992  (57  FR  4043),  FDA 
announced  that  a  pebtion  (GRASP 
1G0376)  had  been  filed  by  the  law 
offices  of  Keller  and  Heckman.  1001  G 
St.  NW.,  suite  500  West.  Washington. 
DC  20001,  on  behalf  of  Cerestar  USA. 
Inc.  (formerly,  American  Maize- 
Products  Co.),  1100  Indianapolis  Blvd., 
Hammond.  IN  46320-1094,  and 
Roquette  America,  Inc.  (formerly. 
Roquette  Corp.).  1550  Northwestern 
Ave..  Guroee,  IL  60031-2392.  The 
petition  proposed  that  ^-cyclodextrin  be 
affirmed  as  GRAS  for  use  as  a 
formulation  aid  in  the  production  of  dry 
flavoring  mixes  for  the  preparation  of 
cocktail-type  alcoholic  beverages. 

Recently,  the  petitioners  submitted 
another  petition  (GRASP  6G0421)  that 
requests  GRAS  affirmation  of  ^- 
cyclodextrin  for  use  as  a  flavor 
protectant  in  human  food.  The  filing  of 


this  petition  was  aimoimced  in  a  notice 
that  published  in  the  Federal  Register  of 
September  20.  1996  (61  FR  49472).  The 
general  use  in  food  that  is  proposed  in 
petition  GRASP  6G0421  encompasses 
the  limited  use  presently  proposed  in 
GRASP  1G0376.  Accordingly,  the 
petitioners  have  requested  the 
withdrawal  of  GRASP  1G0376.  Cerestar 
USA,  Inc..  and  Roquette  America.  Inc.. 
have  now  withdrawn  the  petition 
without  prejudice  to  a  future  filing  (21 
CFR  171.7). 

Dated:  February  27. 1997. 
AlanM.RiiU». 

Director,  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  97-7479  Filed  3-24-97;  8:45  am) 
njJNQ  coot  41M-01-F 


Poctot  No.  97M-0084] 

VISX,  Inc.;  Pramaritat  Approval  of  VISX 
Exdmar  I.a8ar  Systam  (Modaia  B  and 
C)  for  Pt>otor«fractlve  Karatactomy 
(PRK) 

AQENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  VISX. 
Inc.,  Santa  Clara.  CA.  for  premarket 
approval,  under  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act),  of  the  VISX 
Excimer  Laser  System  (Models  B  and  C) 
for  PRK.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of  March 
27,  1996,  of  the  approval  of  the 
application. 

DATES:  Petitions  for  administrative 
review  by  April  24, 1997. 

ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Jan 
C.  Callaway,  Center  for  Devices  and 
Radiological  Health  (HFZ-460).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2018. 

8UPPI.EMENTARY  INFORMATION:  On  June 
15. 1996.  VISX,  Inc.,  SanU  Clara,  CA 
95051,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  VISX  Excimer  Laser  System  (Models 
B  and  C).  The  device  is  an  argon 
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fluoride  excimer  laser  and  is  indicated 
for  PRK  treatments:  (1)  For  the 
reduction  or  elimination  of  mild  to 
moderate  myopia  (nearsightedness)  of 
between  -1.0  to  -6.0  diopters  spherical 
equivalent  at  the  corneal  plane,  in 
patients  with  less  than  or  equal  to  1.0 
diopters  of  astigmatism;  (2)  in  patients 
with  documented  evidence  of  a  change 
in  manifest  refiaction  of  less  than  or 
equal  to  0.50  dioptera  (in  both  cylinder 
and  sphere  components)  per  year  for  at 
least  1  year  prior  to  the  date  of 
preoperative  examination;  and  (3)  in 
patients  who  are  18  yeara  of  age  or 
older. 

On  October  20. 1995.  the  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  reviewed  and  recommended 
conditional  approval  of  the  application. 
On  March  27,  1996,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
efiiectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  lequest.  Requests  shoidd 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  AdminiatratJTe  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
peraon  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  %irlll  occur,  and  other  details. 


Petitioners  may,  at  any  time  on  or 
before  April  24, 1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d). 
360i(h)))  and  under  authority  delegated 
to  the  Commissicmer  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  February  20, 1097. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  De\rices  and  Radiological  Health. 
[FR  Doc.  97-7478  Filed  3-24-97;  8:45  am) 
iUNQ  OOOt  41M-»I-F 


Haaltti  Cara  Hnandng  Admlniatiation 
[Documant  Mentffler  HCFA-R-lsq 

Agency  information  Collection 
Acttvitiea:  Propoaed  Collection; 
Comment  Reqiiest 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Intuested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
informatlcHi  collection  for  the  propw 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utlhty.  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  currently 
approved  collection;  Title  of 
Information  Collection:  Voluntary 
Customer  Surveys  to  Implement 
Executive  Order  12862  within  HCFA; 
Form  No.:  HCFA-R-183;  Use:  These 
voluntary  customer  siuveys  will  be  used 
to  implement  E.0. 12862  to  ascertain 
customer  satisfaction  with  HCFA 


programs  in  terms  of  service  quality. 
Surveys  will  involve  individuals  that 
are  in  direct  or  indirect  beneficiaries  of 
HCFA  service  and/or  assistance,  not 
partners.  Frequency:  Annually;  Affected 
Public:  Individuals  or  households; 
Number  of  Respondents:  1;  Total 
Annual  Responses:  1;  Total  Annual 
Hours:  1. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwoik 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork^cfa.gov.  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  John  Burke. 
Room  C2-26-17.  7500  Seciuity 
Boulevard.  Baltimore.  Maryland  21244- 
1850. 

Dated:  March  18, 1997. 

Edwin  J.  GlatxaL 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources. 

(FR  Doc.  97-7402  Filed  3-24^7;  8:45  am] 
IC00C41I 


Agency  lnfonnatk>n  Collection 
ActlvHIea:  Propoaed  CoHection: 
Comment  Requart 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
((^4B)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
Information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 
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1.  Type  of  Request:  Revision  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Drug  Utilization 
Review  (DUR)  (Medicaid);  form  No.: 
HCFA-R-153  and  HCFA-R-153a;  Use: 
Thiis  is  a  revision  of  a  currently 
approved  collection  of  the  OMB 
approved  requirements  on  DUR 
programs  that  will  expire  on  9/30/97. 
The  program  and  requirements  are  the 
same,  but  HCFA  intends  to  add  survey/ 
instructions  for  the  annual  report.  This 
framework  in  form  HCFA-Rl53a  would 
allow  for  repwrts  to  be  more  easily 
prepared  by  the  states  while  also 
enhancing  the  usefulness  of  these 
reports  for  analysis  and  comparison  by 
HCFA.  Submission  of  reports  has  been 
required  by  Section  1927(g)  of  the  Social 
Secuirity  Act;  Frequency:  Annually; 
Affected  Public:  State,  local,  or  tribal 
government;  Business  or  other  for  profit; 
and  Not-for-profit  institutions;  Number 
of  Respondents:  50;  Total  Annual 
Responses:  50;  Total  Annual  Hours: 
608.400. 

2.  Type  of  Request:  Extension  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Systems 
Performance  Review  (SPR);  Fonn  No.: 
HCFA-R-86;  Use:  The  System 
Performance  Review  (SPR)  is  a  vehicle 
used  to  evaluate  State  Medicaid 
Management  Information  Systems 
(MMIS)  to  determine  whether  or  not  a 
State  system  satisfies  the  functional 
requirements  and  statistical  levels  of 
output  relating  to  accuracy  and 
timeliness.  This  review  necessitates  the 
dociunentation  or  maintenance  of 
specific  records;  Frequency:  Annually; 
Affected  Public:  State,  local,  or  tribal 
government;  Business  or  other  for  profit; 
and  Federal  Government;  Numtter  of 
Respondents:  17;  Total  Annual 
Responses:  17;  Total  Annual  Hours:' 
22,100. 

3.  Type  of  Request:  Revision  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Medicaid 
Posteligibiiity  Preprint;  Form  No.: 
HCTA-SPOOOl:  Use:  To  standardize  the 
display  of  information  on  the 
posteligibiiity  process  in  the  State's 
Medicaid  plan.  The  State  plan  is  issued 
as  a  basis  for  Federal  financial 
f>articipation  in  the  State  program; 
Frequency:  Annually;  Affected  Public: 
State,  local,  or  tribal  government;  and 
Federal  Govemmoit;  Number  of 
Respondents:  56;  Tofa7  Annual 
Responses:  896;  Total  Annual  Hours: 
529. 

To  request  copies  of  the  proposed 
paperwork  collection  referenced  above, 
E-mail  your  request,  including  your 
address,  to  Paperwork6bcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 


reconunendatlons  for  the  proposed 
information  collections  should  be  sent 
within  60  days  of  this  notice  direcUy  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff.  Attention:  Linda 
Mansfield.  Room  C2-26-17.  7500 
Security  Boulevard.  Baltimore, 
Maryland  21244-1850. 

Dated:  March  17. 1997 
Edwin  J.  Glatzel 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources.  Health  Care  Financing 
A  dm  inistra  tion . 

[FR  Doc.  97-7466  Filed  3-24-97;  8:45  am) 
MUMQ  COM  4110-n-P 


SubmlttBd  for  Collection  of  Put>(ic 
Comment  SutMnisskxt  for  OMB 
Review 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  biuden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality.  utiUty.  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Request:  Revision  of  a 
ctirrently  approved  collection;  Title  of 
Information  Collection:  Statistical 
Report  on  Medical  Care:  Eligibles, 
Recipients.  Payments  and  Services; 
Form  No.:  HCFA-2082;  Use:  The  data 
reported  in  the  HCFA-2082  are  the  basis 
of  actuarial  forecasts  for  Medicaid 
service  utilization  and  costs:  of  analysis 
and  cost  savings  estimates  required  for 
legislative  initiatives  relating  to 
Medicaid  and  for  responding  to  requests 
for  information  from  HCFA 
components,  the  Department,  Congress 
and  other  ctistomers;  Frequency: 
Annually;  Affected  Public:  State,  local, 
or  tribal  government;  Number  of 
Respondents:  54;  Total  Annual 
Responses:  54:  Total  Annual  Hours: 
17,214. 


To  request  copies  of  the  proposed 
paperwork  collection  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Paperwork@hcfa.gov.  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  E)esk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt.  New  Executive 
Office  Building.  Room  10235, 
Washington,  D.C.  20503. 

Dated:  March  17. 1997. 
Edwin ).  GUtzel, 

Director,  Management  Analysis  and  Planning 
Staff,  Office  ofFinanctal  and  Human 
Resources,  Health  Care  Financing 
Administration. 

[FR  Doc.  97-7467  Filed  3-24-97;  8:45  am) 
MUJNQ  CODE  4110-01-P 


[HCFA-1967] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  flequest 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Qu^  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  acciiracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  ciirrentiy 
approved  collection;  Title  of 
Information  Collection:  SSO  Report  of 
State  Buy  In  Problems,  42  CFR  407.40; 
Fomi  No.:  HCFA-1957;  Use:  The 
HCFA-1957  is  issued  to  assist  with 
communications  between  the  Social 
Security  District  Offices,  Medicaid  State 
Agencies  and  HCFA  Central  Offices  in 
the  resolution  of  beneficiary  complaints, 
regarding  entitlement  under  state  buy- 
ins.  It  is  used  when  a  problem  arises 
which  cannot  be  resolved  thru  normal 


data  exchange.  Frequency:  On  occasion; 
Affected  Public:  Individuals  or 
Households,  and  State.  Local  or  Tribal 
Government;  Number  of  Respondents: 
22,000;  Total  Annual  Hours:  6 A17. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Himian  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt.  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  March  17. 1997. 
Edwin  J.  GUtzd, 

Director,  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

[FR  Doc  97-7468  Filed  3-24-97;  8:45  am] 

BILUNQ  COOC  4120-03-P 


National  Institutes  of  Healtii 

National  Heart,  Lung,  and  Blood 
Institute;  SutMnission  for  OMB  Review; 
Comment  Request;  The  Framingham 
Study 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Heart,  Lung,  and  Blood  Institute 
(NHLBI).  the  National  histitutes  of 
Health  (NIH)  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  August  23, 1996,  page  43557 
and  allowed  60-days  for  public 
comment.  No  public  comments  were 
received.  The  ptirpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to.  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1 , 
1995,  unless  it  displays  a  currently  valid 
OMB  control  niunber. 

PROPOSED  COLLECnOH:  Title:  The 
Framingham  Study.  Type  of  Information 


Collection  Request:  Extension  of  a 
currently  approved  collection  (OMB  No. 
0925-0216).  Need  and  Use  of 
Information  Collection:  This  project 
involves  physical  examination  and 
testing  of  the  surviving  members  of  the 
original  Framingham  Study  cohort  and 
the  surviving  members  of  the  offspring 
cohort.  Investigators  will  contact 
doctors,  hospitals,  and  nursing  homes  to 
ascertain  participants'  cardiovascular 
events  occurring  outside  the  study 
clinic.  Information  gathered  will  be 
used  to  further  describe  the  risk  factors, 
occiurence  rates,  and  consequences  of 
cardiovascular  disease  in  middle  aged 
and  older  men  and  women.  Frequency 
of  Response:  The  cohort  participants 
respond  every  two  years;  the  offspring 
participants  respond  every  four  years. 
Affected  Public:  Individuals  or 
households;  Businesses  or  other  for 
profit;  Small  businesses  or 
organizations.  Type  of  Respondents: 
Middle  aged  and  elderly  adults;  doctors 
and  staff  of  hospitals  and  nursing 
homes.  The  annual  reporting  burden  is 
as  follows: 


Type  of  respondents 


Original  cohort  

Offspring  cofK>rt 

Event  information^ 


Total 


Estimated 

number  of 

respondents 


490 
1,400 
1,258 


Estimated 
number  of 
responses 

per  re- 
spondent 


1.0 
1.0 
1.0 


Average 

txjrden 

hours  per 

response 


1.54 

4.0 

0.38 


Estimated 
total  anrxjal 
burden 
hours  re- 
quested 


641 

5,600 

472 


6,713 


'  Annual  burden  Is  placed  on  doctors,  hospitals,  nursing  homes,  and  respondent  relatives/infonTMnts  through  requests  for  information  which  wi 
help  in  tt»  compilation  of  the  number  and  nature  of  new  fatal  and  nonfatal  events  occurring  outside  the  Frarrtngham  examining  dinic. 


The  cost  to  the  respondents  consists 
of  their  time  and  travel;  time  is 
estimated  using  a  rate  of  SIO.OO  per 
hour  and  travel  is  estimated  using  a  cost 
of  $0.35  per  mile.  The  annuaUzed  cost 
to  original  and  offspring  cohort 
respondents  is  estimated  at:  $56,640. 
The  annualized  cost  for  event 
information  is  $23,173.  The  Capital 
Costs  are  $229,000.  The  Operating  and 
Maintenance  Costs  are  $2,692,000. 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
pubhc  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(2)  The  acciiracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
asstunptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

DIRECT  COMMENTS  TO  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  biirden  and  associated  response 
time,  should  be  directed  to  the:  ciffice 


of  Management  and  Budget,  Office  of 
RegtUatory  AfCaira,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Ms. 
Suzanne  Anthony.  Project  Clearance 
Liaison,  National  Heart,  Lung,  and 
Blood  Institute.  NIH,  Building  31.  Room 
5A-10.  MSC  2490.  31  Center  Dr., 
Bethesda,  MD  20892-2490  or  call  non- 
toll  free  nimiber  (301)  496-9737.  or  E- 
mail  your  request,  including  your 
address,  to:  AnthonySOnih.gov. 

COMMENTS  DUE  DATE:  Conunents 
regarding  this  information  collect  are 
best  assured  of  having  their  full  effect  if 
received  by  April  24,  1997. 
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Dated:  March  18. 1997. 
ShaUa  E.  Merritt 

ExecuUvB  Officer.  National  Heart,  Lung,  and 
Blood  Institute. 

[FR  Doc.  97-7376  Filed  3-24-97;  8:45  am) 
MJJNO  C0«  4M0-41-M 

Submission  for  0MB  Review; 
Comment  Request  NIH  intramural 
Research  Training  Award,  Program 
Application 

summary:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  OfGce  of  the 
Director,  the  National  Institutes  of 
Health  (NIH)  has  submitted  to  the  Ofhce 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  the 
information  collection  listed  below. 
This  proposed  information  collection 


was  previously  published  in  the  Federal 
Register  on  January  10.  1997.  pages 
1463-1464  and  allowed  60  days  for 
public  comment.  No  public  comments 
were  received.  The  purpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comment.  The  Nationd 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1. 1995,  unless  it  displays  a 
currently  valid  OMB  control  number. 
P»»OPOSED  COLLECTION:  Title:  NIH 
Intramural  Research  Training  Award, 
Program  AppUcation.  Type  of 
Information  Collection  Request: 
Revision  of  OMB  No.  0925-0299;  4/30/ 
97.  Need  and  Use  of  Information 
Collection:  The  proposed  information 
collection  activity  is  for  the  purpose  of 


collecting  date  related  to  the  availability 
of  training  fellowships  under  the  NIH 
Intramural  Research  Training  Award 
Program.  This  information  must  be 
submitted  in  order  to  receive  due 
consideration  for  an  award  and  will  be 
used  to  determine  the  eligibiUty  and 
quality  of  potential  awardees. 

Frequency  of  Response:  On  occasion. 
Affected  Public:  Individuals  or 
households.  Type  of  Respondents: 
Postdoctoral.  Predoctoral, 
Supplemental.  Technical,  Summer,  and 
Student  Support  IRTA  applicants. 
Estimated  Number  of  Respondents: 
12,110.  Estimated  Number  of  Responses 
Per  Respondent:  1.  Average  Burden 
Hours  Per  Response:  .54.  Estimated 
Total  Annua]  Burden  Hours  Requested: 
6,542.  There  are  no  Capital  Costs, 
Operating  Costs,  and/or  Maintenance 
Costs  to  report. 
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Type  o(  respondents 


Postdoctoral  IRTA  . 

Predoctorai  IRTA 

St4aptementei  IRTA  .... 

TechnicaJ  IRTA 

Summer  IRTA _... 

Student  Si^jport  IRTA 

References  _... 

Total 


Estimated 

number  01 

resporvjents 


600 

100 

10 

60 

3000 

30 

8310 

12110 


Estimate 
numt>ero( 
resporaes 

per  re- 
spondent 


Average 

tMjrden 

hours  per 

response 


.33 
M 


Estimated 
total  annual 
burden 
hours  re- 
quested 


600 

100 

10 

00 

3000 

30 

2742 

6542 


REQUEST  FOR  COMMENTS:  Written 

comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
perfonnance  of  the  agency,  includiiig 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quahty,  utility,  and  the  clarity  of 
information  to  be  collected:  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respcmd,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

WRECT  COMMENTS  TO:  Written  comments 
and/or  suggestions  regarding  the  items 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  should  be 
directed  to  the:  Office  of  Management 
and  Budget.  Office  of  Regulatory  Affairs, 
New  Executive  Office  Building,  Room 


10235.  Washington.  EX:  20503, 
Attention:  Desk  Officer  for  NIH.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Ms.  Yetta  L. 
Patterson.  Personnel  Management 
Specialist.  Office  of  Human  Resource 
Management.  OD.  NIH.  Building  31. 
Room  1C39.  31  Center  Drive  MSC  2272. 
Bethesda.  MD  20892-2272. 

COMMENTS  DUE  DATE:  Conmients 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  by  April  24.  1997. 

Dated:  March  18.  1997. 

Stvphn  C  BeMwilz, 

Director,  Office  of  Human  Resource 
Management. 

(PR  Doc.  97-7377  Filed  3-24-97;  8:45  am] 
MLUNQ  COOf  4140-S1-M 


National  Institute  of  Child  Health  and 
Human  Development:  aosed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 


National  histitute  of  Child  Health  and 
Human  Development  Special  Empheisis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Use  of  Genetically  Modified 
Skin  to  Treat  Disease. 

Date:  April  9-10.  1997. 

Time:  April  9—7  p.m. — 9  p.m.;  April  lO— 
8:30  a.m. — adjournment. 

P/oce;  Quality  Inn  Hotel,  154  West  600 
Street,  Salt  Lake  City,  Utah  84132. 

Contact  Person:  Copal  Bhatnagar.  Ph.D.. 
Scientific  Review  Administrator.  ^4ICHD, 
6100  Executive  Boulevard.  6100  Building, 
Room  5E01.  Rockville.  Maryland  20852. 
Telephone:  301-496-1485. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cM4)  and  552b(c)(6).  Tide  5.  U.S.C.  The 
discussions  of  this  application  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  apphcations.  the 
disclosure  of  which  would  constitute  a 
clearly  unvrazranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.864,  Population  Research 
and  No.  93.865.  Research  for  Mothers  and 
Children,  National  Institutes  of  Health) 


Dated:  March  19,  1997. 
LaVeme  Y.  Stringfield, 
Committee  ^4anagement  Officer,  National 
Institutes  of  Health. 

(FR  Doc.  97-7374  Filed  3-24-97;  8:45  am] 
BILUNO  COM  414S-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meetings. 

Name  of  SEP:  Mechanisms  of  AIDS 
Pathogenesis  and  Novel  HTV  Vaccine  Design 
(Telephone  Conference  Call). 

Date:  April  2. 1997. 

Time:  12  p.m. 

Place:  Teleconference,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  1A4,  Bethesda, 
MD  20892,  (301)  496-2550. 

Contact  Person:  Dr.  Paula  Strickland, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg..  1A4.  Bethesda,  MD 
20892,  (301)  496-2550. 

Purpose/ Agenda:  To  evaluate  contract 
proposals. 

Name  of  SEP:  Cost  Effectiveness  of 
Preventing  HTV  Complications  (Telephone 
Conference  Call). 

DATE:  April  3. 1997. 

TIME:  2  p.m. 

Place:  Teleconference,  6003  Executive 
Boulevard,  Solar  Bldg..  Room  4C01. 
Bethesda,  MD  20892,  (301)  496-2550. 

Contact  Person:  Dr.  Dianne  E.  Tingley, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4C07, 
Bethesda,  MD  20892,  (301)  496-2550. 

Purpose/ Agenda:  To  evaluate  grant 
application. 

Name  of  SEP:  Iimovative  Drug  Discovery 
Research  in  AIDS  Opportunistic  Infections 
(Telephone  Conference  Call). 

Date:  April  10,  1997. 

Time:  12  p.m. 

Place:  Teleconference,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  1A4,  Bethesda. 
MD  20892,  (301)  496-2550. 

Contact  Person:  Dr.  Paula  Strickland, 
Scientific  Review  Adm. ,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4O02. 
Bethesda.  MD  20892,  (301)  402-0643 

Purpose/ Agenda:  To  evaluate  grant 
applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proftosals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  fiersonal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 


urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856. 
Microbiology  and  Infections  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  March  19. 1997. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

[FR  Doc.  97-7375  Filed  3-24-97;  8:45  ami 

BCLMG  CODE  414e-01-M 


Division  of  Research  Qrants;  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  April  2, 1997. 

Time:  1  p.m. 

Place:  NIH,  Rockledge  2.  Room  4178. 
Telephone  Conference. 

Contact  Person:  Dr.  )ean  Hickman. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4178,  Bethesda. 
Maryland  20892.  (301)  435-1146. 

Name  of  SEP:  Microbiological  and 
Inununological  Sciences. 

Date:  April  7. 1997. 

rime:  1  p.m. 

Place:  NIH.  Rockledge  2.  Room  4178. 
Telephone  Conference. 

Contact  Person:  Dr.  )ean  Hickman, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4178,  Bethesda. 
Maryland  20892,  (301)  435-1146. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  April  7.  1997. 

Time:  2  p.m. 

Place:  NIH,  Rocldedge  2.  Room  5172. 
Telephone  Conference. 

Contact  Person:  Dr.  Leonard  Jakubczak. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5172,  Bethesda. 
Maryland  20892.  (301)  435-1247. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  14. 1997. 

Time:  1:30  p.m. 

Place:  NIH,  Rockledge  2,  Room  5202. 
Telephone  Conference. 

Contact  Person:  Dr.  Anita  Sostek.  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5202.  Bethesda.  Maryland  20892.  (301) 
435-1260. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  April  16, 1997. 

Time:  1  p.m. 

Place:  NIH.  Rockledge  2.  Room  4178, 
Telephone  Conference. 


Contact  Person:  Dr.  )ean  Hickman, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4178,  Bethesda, 
Maryland  20892,  (301)  435-1146. 

Niame  of  SEP:  Microbiological  and 
Inununological  Sciences. 

Date:  April  17, 1997. 

Time:  1  p.m. 

Place:  NIH,  Rockledge  2,  Room  4178. 
Telephone  Conference. 

Contact  Person:  Dr.  Jean  Hickman. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4178,  Bvthesda, 
Maryland  20892.  (301)  435-1146. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dbte:  April  21.1997. 

Time:  10  a.m. 

Placed.  NIH,  Rockledge  2.  Room  4208. 
Telephone  Conferences. 

Contact  Person:  Dr.  Anita  Weinblatt 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4208,  Bethesda, 
Maryland  20892,  (301)  435-1224. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  25. 1997. 

Time:  10  a.m. 

Place:  NIH.  Rockledge  2.  Room  5196. 
Telephone  Conference. 

Contact  Person:  Ms.  Carol  Campbell. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  5196,  Bethesda, 
Maryland  20892,  (301)  435-1257. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  25, 1997. 

Time:  3:30  p.m. 

Place:  NIH,  Rockledge  2,  Room  4208. 
Telephone  Conference. 

Contact  Person:  Dr.  Anita  Weinblatt. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4208,  Bethesda, 
Maryland  20892.  (301)  435-1224. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  30, 1997. 

Time:  9  a.m. 

Place:  NIH,  Rockledge.  Romn  4106. 
Telephone  Conference. 

Contact  Person:  Ms.  Josephine  Pelham. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4106,  Bethesda, 
Maryland  20892,  (301)  435-1786. 

Purpose/ Agenda:  To  review  Small 
Biisiness  Innovation  Research. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Dote:  March  27, 1997. 

Time:  3  p.m. 

Place:  NIH.  Rockledge  2,  Room  5218. 
Telephone  Conference. 

Contact  Person:  Dr.  Marjam  Behar, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5218,  Bethesda. 
Maryland  20892.  (301)  435-1180. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  April  2. 1997. 

Time:  1  p.m. 

Mace:  NIH.  Rockledge  2,  Room  5156, 
Telephone  Conference. 

Contact  Person:  Dr.  Chhandra  Ganguly, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5156,  Bethesda, 
Maryland  20892,  (301)  435-1 739. 
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Name  of  SEP:  Clinical  Sdencss. 

Date.-  April  11, 1997. 

Time:  S:30  a.m. 

Place:  Bathasda  Hyatt.  Betbetda.  Maryland. 

Contact  Person:  Dr.  Nancy  Shino«var8, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5216,  Bethesda, 
Maryland  20892.  (301)  435-1173. 

This  notice  is  being  published  less  than  25 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
tanpoMd  by  the  review  and  funding  cycle. 

The  meetings  will  be  clooed  in  accordanca 
with  the  provisions  set  forth  in  sacs. 
552b(c)(4)  and  552b(c)(6).  Tide  5,  U.S.C 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  infonnation 
concerning  individuals  associated  with  the 
applications  and/ or  propoaab.  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Noe.  93.306,  93.333.  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878. 
93.892  93.893.  National  Institutes  of  Health. 
HHS) 

Dated-  March  19. 1997. 

LaVaraeY.StrtagfMd. 

CoamUttee  Management  Officer.  NationaJ 
Institutes  of  Health. 

(FR  Doc  97-7373  Filed  3-24-97;  8:45  am) 

I  COM  4i4a-ai-«i 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodiat  No.  FR-3918-N-10) 

Prtvaqf  Act  of  1974;  Computer 
Matching  Progfam 

AQENCY:  Department  of  Housing  and 
Urban  Development  (HUD). 
ACTION:  Notice  of  a  computer  matching 
program — ^HUD  and  United  States 
Department  of  Agriculture  (USDA). 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988,  as 
amended.  (P.L  100-503),  and  the  Office 
of  Management  and  Budget  (OMB) 
Guidelines  on  the  Conduct  of  Marching 
Programs  (54  FR  25818)  (jime  19, 
1989)),  and  OMB  Bulletins  89-22. 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB), 
Ccngress  and  the  Public,"  the 
Department  of  Housing  and  Url>an 
Development  (HUD)  is  issuing  a  public 
notice  of  its  intent  to  conduct  a 
recurring  computer  matching  program 
with  the  U.S.  Department  of  Agriculture 
(USDA)  to  utihze  a  computer 
infonnation  system  of  HUD,  the  Credit 
Alert  Interactive  Voice  Response  System 
(CAIVRS),  with  USDA's  debtor  files.  In 


addition  to  HUD  data,  the  CAIVRS  data 
base  includes  delinquent  debt 
infonnation  from  the  Department  of 
Education.  Department  of  Veteran 
AfEain.  the  Small  Business 
Administration  and  judgment  Uen  data 
from  the  Department  of  Justice.  This 
match  will  allow  prescreening  of 
apphcanta  for  loans  or  loans  guaranteed 
by  the  Federal  Government  to  ascertain 
if  the  appUcant  is  delinquent  in  paying 
a  debt  owed  to  or  issued  by  the  Federal 
Government  for  HUD  or  USDA  direct  or 
guaranteed  loans. 

Before  granting  a  loan,  the  lending 
agency  and/or  the  authorized  lending 
institution  will  be  able  to  interrogate  the 
CAIVRS  debtor  file  which  contains  the 
Social  Seciirity  Numbers  (SSNs)  of 
HUD's  delinquent  debtors  and 
defaulters  and  defaulted  debtor  records 
of  the  USDA  and  verify  that  the  loan 
applicant  is  not  default  or  delinquent  on 
direct  or  guaranteed  loans  of 
participating  Federal  programs  of  either 
agency.  Authorized  users  place  a 
telephone  call  to  the  system.  The  system 
provides  a  recorded  message  followed 
by  a  series  of  instructions,  one  of  which 
is  a  requirement  for  the  SSN  of  the  loan 
apphcant.  The  system  then  reports 
audibly  whether  the  SSN  is  related  to 
the  delinquent  or  defaulted  Federal 
obhgations  for  HUD  or  USDA  direct  or 
guaranteed  lc»ans.  As  a  result  of  the 
information  produced  by  this  match,  the 
authorized  users  may  not  deny, 
terminate,  or  make  a  final  decision  on 
any  loan  assistance  to  an  applicant  or 
take  other  adverse  action  against  such 
appUcant,  until  an  officer  or  employee 
of  such  agency  has  independently 
verified  such  information. 

In  accordance  with  5  U.S.C. 
552a(o)(2),  copies  of  the  matching 
agreement  are  being  sent  by  HUD  to 
both  houses  of  Congress.  The  match  is 
expected  to  commence  not  sooner  than 
40  days  after  the  agreement  by  the 
parties  is  submitted  to  Congress  and  not 
sooner  than  30  days  from  the 
pubUcation  of  this  notice  or  40  days 
from  the  date  this  notice  was  approved, 
whichever  is  later.  The  match  may  be 
extended  by  the  involved  Data  Integrity 
Boards  for  a  twelve-month  period 
provided  all  agencies  involved  certify  to 
their  Data  Integrity  Boards,  with  three 
months  of  the  termination  date  of  the 
original  match,  that  the  matching 
programs  will  be  conducted  without 
change  and  have  been  conducted  in 
compUance  with  the  original  matching 
agreement.  The  match  wdll  not  continue 
past  the  date  the  legislative  authority  to 
obtain  this  information  expires. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 


this  notice  to  the  Rides  Docket  Gerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW, 
Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  ajn.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  PRIVACY  ACT  MFORMATION  AND 
FURTHER  INFORMATION  FROM  RECIPIENT 
AQENCY  CONTACT:  Jeanette  Smith. 
Departmental  Privacy  Act  Officer. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
4176,  Washington,  DC  20410,  telephone 
number  (202)  708-2374.  (This  is  not  a 
toll-free  telephone  number). 

FOR  FURTHER  INFORMATION  FROM  SOURCE 
AQENCY  CONTACT:  Joyce  A  Baumgartner, 
Fiscal  Policy  Division,  U.S.  Department 
of  Agrictdtiue,  14th  and  Independence 
Avenue.  SW,  Washington,  DC  20250, 
telephone  number  (202)  720-4958.  (This 
is  not  a  toll-free  number.) 

Reporting  of  Matching  Program 

In  accordance  with  Public  Law  100- 
503,  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988,  as 
amended,  and  Office  of  Management 
and  Budget  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB), 
Congress  and  the  Public;"  copies  of  this 
Notice  and  report  are  being  provided  to 
the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 

Authority 

The  matching  program  may  be 
conducted  pursuant  to  PubUc  Law  100- 
503,  "The  Computer  Matching  and 
Privacy  Protection  Act  of  1988,"  as 
amended,  and  Office  of  Management 
and  Budget  (OMB)  Circular  A-129 
(Revised  January  1993),  PoUcies  for 
Federal  Credit  Programs  and  Non-Tax 
Receivables.  One  of  the  purposes  of  all 
Executive  departments  and  agencies — 
including  HUD — is  to  implement 
efficient  management  practices  for 
Federal  credit  programs.  OMB  Qrcular 
A-129  was  issued  imder  the  authority  of 
the  Budget  and  Accoxmting  Act  of  1921, 
as  amended;  the  Budget  and  Accoimting 
Act  of  1950;  as  amended;  the  Debt 
Collection  Act  of  1982,  as  amended; 
and,  the  Deficit  Reduction  Act  of  1984, 
as  amended. 


Obfectives  To  Be  Met  by  the  Matching 
Program 

The  matching  program  will  allow 
USDA  access  to  a  system  which  permits 
prescreening  of  applicants  for  loans  or 
loans  guaranteed  by  the  Federal 
Government  to  ascertain  if  the  applicant 
is  delinquent  in  paying  a  debt  owed  to 
or  insured  by  the  Government.  In 
addition,  HUD  will  be  provided  access 
to  USDA  debtor  data  for  prescreening 
purposes. 

Records  To  Be  Matched 

HUD  will  utihze  ita  system  of  records 
entitled  HUD/DEPT-2;  Accounting 
Records.  The  debtor  files  for  HUD 
programs  involved  are  included  in  this 
system  of  records.  HUD's  debtor  files 
contain  information  on  borrowers  and 
co-borrowers  who  are  currently  in 
default  (at  least  90  days  delinquent  on 
their  loans);  or  who  have  any 
outstanding  claims  paid  during  the  last 
three  years  on  Title  insured  or 
guaranteed  home  mortgage  loans:  or 
individuals  who  have  defaulted  on 
Section  312  rehabiUtation  loans;  or 
individual  who  have  had  a  claim  paid 
in  the  last  three  years  on  a  Title  I  loan. 
For  the  CAIVRS  match.  HUD/DEPT-2, 
System  of  Records,  receives  its  program 
inputs  from  HUD/DEPT-28.  property 
Improvement  and  Manufactmed 
(Mobile)  Home  Loans — Default;  HUD/ 
DEPT-32,  DeUnquent/  Default/ Assigned 
Temporary  Mortgage  Assistance 
Payments  (TMAP)  Program;  and  HUD/ 
CPD-1.  RehabiUtation  Loans-Delinquent 
/Default.  The  USDA  wiU  provide  HUD 
with  debtor  files  contained  in  its  system" 
of  records  entitled,  Apphcant/Borrower 
or  Grantee  File  (USDA/FmHA-1).  HUD 
is  maintaining  USDA's  records  only  as 
a  ministerial  action  on  behalf  of  USDA, 
not  as  part  of  HUD's  HUD/DEPT-2 
system  of  records.  USDA's  data  contain 
information  on  individuals  who  have 
defaulted  on  their  guaranteed  loans.  Hie 
USDA  will  retain  ownership  and 
responsibihty  for  their  system  of  records 
that  they  place  with  HUD.  HUD  serves 
only  as  a  record  location  and  routine 
use  recipient  for  USDA's  data. 

Notice  Procedures 

HUD  and  the  USDA  will  notify 
individuals  at  the  time  of  application 
(ensuring  that  routine  use  appears  on 
the  apphcation  form)  for  guaranteed  or 
direct  loans  that  their  records  wiU  be 
matched  to  determine  whether  they  are 
delinquent  or  in  default  on  a  Federal 
debt.  HUD  and  the  USDA  wiU  also 
pubhsh  notices  concerning  routine  use 
disclosures  in  the  Federal  Register  to 
inform  individuals  that  a  computer 
match  may  be  perf(»med  to  determine  a 


loan  apphcant'9  credit  status  with  the 
Federal  Government. 

Categories  of  Records/Individuals 
.Involved 

The  debtor  records  include  these  data 
elements:  SSN,  claim  number,  program 
code,  and  indication  of  indebtedness. 
Categories  of  records  include:  Records 
of  claims  and  defaults,  repayment 
agreements,  credit  reports,  financial 
statements,  and  records  of  foreclosures. 

Categories  of  individuals  include: 
Former  mortgagors  and  purtiiasers  of 
HUD-owned  properties,  manufactured 
(mobile)  home  and  home  improvement 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans,  and  rehabiUtation 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans. 

Period  of  the  Match 

Matching  is  expected  to  begin  40  days 
after  the  date  copies  of  the  signed  (by 
both  Data  Integrity  Boards)  computer 
matching  agreement  are  sent  to  both 
Houses  of  Congress  or  30  days  frt>m  the 
date  this  Notice  is  pubUshed  in  the 
Federal  Register,  or  40  days  from  the 
date  this  notice  is  approved,  whichever 
is  later,  providing  no  commenta  are 
received  which  woidd  residt  in  a 
contrary  determination. 

Issued  at  Washington.  DC,  March  13, 1997. 
Steven  M.  Yohai, 
Chief  Information  Officer. 
[FR  Doc.  97-7427  Filed  3-24-97;  8:45  am] 

MLUNG  COOC  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Marine  Fisheries  Service 

Extension  of  Public  Comment  Period 
on  the  Environmental  Assessment  and 
Application  for  a  Permit  To  Allow 
Incidental  Take  of  Threatsned  artd 
Endar>gered  Species  by  Weyertiaeuser 
Company  on  Portions  of  its  Lands  in 
Lane,  Unn,  Benton,  and  Douglas 
Counties,  OR 

AQENCY:  Fish  and  Wildlife  Service, 
National  Marine  Fisheries  Service 
ACTXM:  Notice  of  extension  of  comment 


period. 


SUMMARY:  This  notice  advises  the  pubUc 
that  the  Fish  and  WildUfe  Service  is 
extending  the  comment  period  for  the 
Environmental  Assessment  and  the 
Habitat  Conservation  Plan  for  the 
proposed  issuance  of  an  incidental  take 
permit  to  Weyerhaeuser  Corporation  for 


portions  of  its  land  in  Lane,  Benton, 
Douglas,  and  Linn  Counties,  Oregon. 
This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Endangered  Species 
Act  and  National  Environmental  PoUcy 
Act  regulations. 

DATES:  Written  comments  on  the  permit 
appUcation  and  Environmental 
Assessment  should  be  received  on  or 
before  April  4, 1997. 

ADDRESSES:  Comments  regarding  the 
appUcation,  Environmental  Assessment 
or  requests  for  those  documents  should 
be  addressed  to  David  J.  Hirsh,  U.S.  Fish 
and  WildUfe  Service,  Pacific  Northwest 
Habitat  Conservation  Plan  Program, 
3773  Martin  Way  East.  Building  C— 
Suite  101.  Olympia,  Washington  98501; 
telephone  (360)  534-9330.  Please  refer 
to  permit  No.  PRT-823550  when 
submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Hirsh,  U.S.  Fish  and  Wildlife 
Service,  or  Steve  Landino,  National 
Marine  Fisheries  Service.  Both  are 
located  at  the  Pacific  Northwest  Habitat 
Conservation  Plan  Program,  3773  Martin 
Way  East,  Building  C— Suite  101, 
Olympia,  Washington  98501;  telephone 
(360) 534-9330. 

SUPPLEMENTARY  INFORMATION:  On 
January  23, 1997,  the  Fish  and  Wildlife 
Service  and  the  National  Marine 
Fisheries  Service  (together  the  Services) 
annoimced  the  availability  of  an 
Environmental  Assessment  and  the 
receipt  of  an  appUcation  for  the 
proposed  issuance  of  a  permit  to  allow 
incidental  take  of  threatened  and 
endangered  species  on  Weyerhaeuser 
lands  in  Linn,  Benton,  Douglas,  and 
Lane  Coimties,  Oregon  (62  FR  3516,  62 
FR  3500).  Regulations  governing  permits 
for  threatened  and  endangered  species 
are  in  50  CFR  17.22  and  17.32. 

The  Services  have  received  requesta 
for  extension  of  the  comment  period  for 
this  proposed  action.  The  Services 
acknowledge  that  these  dociunents  and 
the  imderlying  principles  are  both 
lengthy  and  complex  and  may  require 
additional  time  to  provide  meaningful 
comment.  Therefore  the  Services  have 
extended  the  comment  period  until 
April  4, 1997. 

Author:  David  J.  Hirsh.  Pacific  Northwest 
Habitat  (Conservation  Plan  Program. 

Andiarity:  16  U.S.C  1361-1407, 1531- 
1544,  and  4201-4245. 
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Dated:  March  19, 1997. 
TlnMia  J.  Dwyer. 

Acting  Regiona]  Dinctor,  Fish  and  Wildlife 
Savice.  Region  1.  Portland,  Oregon. 

Dated:  Much  20. 1997. 
foaaph  R.  Blum. 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

(FR  Doc.  97-7538  Filed  3-24-97;  8:45  am) 

MJJNQOOOC  4S10-S5-P 

DEPARTMENT  OF  THE  INTERIOR 

BuTMu  of  Land  ManagwTMnt 
(NV-030-1430-«1:  N-«i3iq 

Notic*  of  Propo««l  WHhdravval  and 

Opportunity  for  Publtc  Mating; 

Panellation  of  Propoaad  Withdrawal; 

Navada;  Correction 

AQBICY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Correction. 

SUMMARY:  This  action  corrects  errors  in 
the  acreage  and  land  descriptions 
published  as  FR  Doc.  96-30580  in  the 
Federal  RegistBr.  61  FR  63858, 
December  2, 1996,  for  a  proposed  Corps 
of  Engineers  withdrawal. 

On  page  63858.  colimm  3.  In  the 
Summary.  "2,369.80  acres"  is  her^y 
corrected  to  read  "2.372.30  acres". 

On  page  63859,  column  1.  line  9. 
which  reads  'E»/^SEV4SE^/4NWV4. 
SEV«NWi/4SWV«."  is  hereby  corrected 
to  read  "E^/«SE'/4SP/4NWV4. 
SEV4NWV4SE'/4.". 

On  page  63859.  column  1.  line  2  from 
the  bottom  of  the  column,  which  reads 
"NWV«SEV4NWV4SEV4."  is  hereby 
corrected  to  read 
"NWV4SEV4NWV4SEV4, 
NEV«NEV4SEV4SE  V4. ". 

On  page  63859,  column  2,  line  8. 
which  reads  "NWViNWVtSWViSEVi;" 
is  hereby  corrected  to  read 
"NWV4NWV4SWV4NEV4;". 

On  page  63859.  column  2,  line  5  from 
the  bottom  of  the  colximn,  which  reads 
"SWV4NEV«NEV4SWV4."  U  hereby 
corrected  to  read 
"SWV4NE^/4NEV4SWV4, 
NWV4NW  ViNEViSWV*. " 

On  page  63859.  colimm  3.  line  19. 
which  reads  "EV^VtSWVtSEV*;"  is 
hoeby  corrected  to  read 
"E»/^E^/iSEV4SWV4;". 

On  page  63859,  column  3,  line  25. 
which  rrads  "The  areas  described 
aggregate  2.369.80"  is  hereby  corrected 
to  read  "The  areas  described  aggregate 
2.372.30". 

Datad:  March  11. 1997. 
WHlUaai  K.  Stowara, 
Lands  Team  Lead. 
(FR  Doc  97-7400  Filed  3-24-97;  8:45  am) 


National  Park  Sarvica 

60-Oay  Notica  of  Intention  To  Ranaw 
Raquaat  for  Claaranca  of  Inf  orniation 
Collaction,  Backcountry  Uaa  Parmlt, 
Opportunity  for  Public  Commant 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L  104-13.  44  U.S.C.  3507)  and  5  CFR 
Part  1320,  Reporting  and  Recordkeeping 
Requirements,  the  National  Park  Service 
(NPS)  invites  public  comments  on  a 
request  for  renewal  of  approval  for  the 
information  collection  requirements 
associated  with  permits  implementing 
provisions  of  agency  regulations, 
pertaining  to  the  use  of  pubUc  lands 
{OMB  Control  11024-0022).  Standard 
Form  10-404,  Backcountry  Use  Permit, 
is  the  primary  form  used  to  implement 
a  backcountry  reservation  system  and 
provid?  access  into  backcountry  zones 
where  limits  are  imposed  in  accordance 
with  regulations.  Such  permitting 
enhances  hazard  warnings,  search  and 
rescue  efforts  and  resource  protection. 
DATES:  Public  comments  will  be 
accepted  until  May  27, 1997. 
ADDRESSES:  Send  comments  to  Dennis 
Burnett,  Ranger  Activities,  National 
Park  Service,  P.O.  Box  37127. 18th  and 
C  Streets.  Washington.  D.C..  20013- 
7127.  All  responses  to  this  notice  will 
be  summarized  and  included  in  the 
request  for  OfBce  of  Management  and 
Budget  (OMB)  approval.  All  comments 
will  become  a  matter  of  public  record. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Dennis  Burnett  at  202-208-7675 
SUPPI^MENTARY  MFORMATION:  The 
objectives  of  the  backcoimtry  use  permit 
system  is  to  provide  campers  desiring 
access  to  backcountry  areas  of  national 
parks  with  continuing  opportimities  for 
solitude,  while  enhancing  resource 
protection  and  providing  a  means  of 
disseminating  public  safety  messages 
regarding  backcountry  travel.  In  1976. 
the  NPS  initiated  a  backcountry 
registration  system  in  accordance  with 
r^ulations  found  at  36  CFR  1.5. 1.6  and 
2.10.  This  system  assures  campers  of 
finding  routes  and  campsites  which  are 
not  crowded  beyond  their  capacity.  The 
quality  of  both  the  recreational 
experience  and  the  physical  setting 
thereby  remain  uncompromised. 

NPS  badxoimtry  program  managers, 
by  designating  access  routes  and 
overnight  camping  locaticHis.  can 
redistribute  campers  in  response  to  user 
impact,  high  fire  danger,  flood  or  wind 
hazard,  bmr  activity  or  other  situations 


that  may  temporarily  close  a  portion  of 
the  backcountry.  The  NPS  may  also  use 
the  permit  system  as  a  means  of 
ensuring  that  each  backcountry  user 
receives  up-to-date  information  on 
backcountiy  sanitation  procedures,  food 
storage,  wildlife  activity,  trail 
conditions  and  weather  projections  so 
that  concerns  for  visitor  safety  are  met. 

The  Backcoimtry  Use  Permit  is  an 
extension  of  the  NPS  statutory 
responsibilities  to  protect  the  park  areas 
it  administers  and  to  manage  the  public 
use  thereof  (16  U.S.C  1  &  3).  NPS 
regulations  codified  in  36  CFR  Parts  1 
through  7. 12  and  13,  are  designed  to 
implement  statutory  mandates  that 
provide  for  resource  protection  and 
public  enjoyment.  Several  regulations 
contain  information  collection 
requirements  previously  approved  by 
the  OMB  (1024-0022). 
Diane  M.  Cooka. 

Information  Collection  Clearance  Officer. 
National  Park  Service. 

(FR  Doc  97-7459  Filed  3-24-97;  8:45  am) 

MUMQ  COOK  431  a-TV-P 


60-Oay  Notica  of  bitantion  To  Ranaw 
Raquaat  for  Claaranca  of  Information 
Collaction.  Special  Uaa  Permtt. 
Opportunity  for  Public  Comment 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperworic  Reduction  Act  of  1995  (Pub. 
L.  104-13.  44  U.S.C  3507)  and  5  CFR 
Part  1320.  Reporting  and  Recordkeeping 
Requirements,  the  National  Park  Service 
(NPS)  invites  public  comments  on  a 
request  for  renewal  of  approval  for  the 
informaticm  collection  requirements 
associated  with  permits  implementing 
provisions  of  agency  regulations, 
pertaining  to  the  use  of  public  lands 
(OMB  Control  11024-0026).  Standard 
Form  10-114.  Special  Use  Permit,  is  the 
primary  form  used  to  document  certain 
privileges,  benefits  and  other  special 
uses  that  are  allowed  various  persons, 
organizations  or  agencies,  but  that  are 
not  equally  available  to  all  members  of 
the  general  public.  This  permit  is 
intended  to  be  used  in  conjimction  with 
the  agency  guideline  pertaining  to 
special  park  uses  (DQ-53). 
DATES:  Public  comments  will  be 
accepted  until  May  27. 1997. 
ADDRESSES:  Send  comments  to  Dennis 
Burnett  Ranger  Activities,  National 
Park  Service,  P.O.  Box  37127, 18th  and 
C  Streets.  Washington,  D.C.  20013- 
7127.  All  responses  to  this  notice  will 
be  summarized  and  included  in  the 
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request  for  Office  of  Management  and 
Budget  (OMB)  approval.  All  comments 
will  become  a  matter  of  public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Burnett  at  202-208-7675. 

SUPPLEMENTARY  INFORMATION:  The 
objectives  of  the  special  use  permit 
system  are  to  assure  that,  requests  for 
special  park  uses  are  evaluated  by  park 
managers,  in  accordance  with 
applicable  statutory  law  and  NPS 
regulations;  that  a  consistent  set  of 
standards  and  permitting  criteria  are 
used  throughout  the  agency;  and  to  the 
extent  possible,  that  a  single  permitting 
document  be  used  to  grant  a  variety  of 
privileges  and  benefits,  and  to 
document  the  many  activities  covered 
under  this  program.  Use  of  a  single 
permit  streamlines  and  reduces  the 


costs  of  administering  the  NPS 
information  collection  program.  Use  of 
the  special  use  permit  will  also 
significanUy  reduce  the  information 
collection  burden  on  affected  persons 
through  the  use  of  a  standardized  and 
timesaving  format. 

The  Special  Use  Permit  is  an 
extension  of  the  NPS  statutory 
responsibilities  to  protect  the  park  areas 
it  administers  and  to  manage  the  public 
use  thereof  (16  U.S.C.  1  &  3).  NPS 
regulations  codified  in  36  CTR  Parts  1 
through  7. 12  and  13.  are  designed  to 
implement  statutory  mandates  that 
provide  for  resource  protection  and 
public  enjoyment.  Several  regulations 
contain  information  collection 
requirements  previously  approved  by 
the  OMB  (1024-0026)  that  were 
designed  to  evaluate  requests  for  access 


and/or  approval  to  engage  in  otherwise 
restricted  or  limited  activities  within 
park  areas. 
Diana  M.  Cooke. 

Information  Collection  Clearance  Officer, 
National  Patic  Service. 

(FR  Doc  97-7461  Filed  3-24-97;  8:45  am) 
BNJJNQ  coot  4*1«-7»-r 

Upper  Delaware  Scenic  and 
Recreational  River  CWzana  Adviaory 
Council 

agency:  National  Paric  Service,  Interior. 
ACTXM:  Notice  of  meetings. 

summary:  This  notice  sets  forth  the 
dates  of  the  meetings  of  the  Upper 
Delaware  Qtizens  Advisory  Council  for 
calendar  year  1997. 


April  10,  1997 

June  12,  1997 

September  11. 1997 
^4ove^t)er  13.  1997  . 


Type  of  meeting 


Business 
Business 
Business 
Business 


Rain  date 


None 
None 
None 


Address 


NPS  Souiti  District  Office.  NYS  Route  97.  Barryvito.  NY  12719. 
NPS  Headquarters,  River  Road,  Beach  Lake.  Pennsytvaria. 
NPS  Kteadquarters.  River  Road,  Beach  Latte.  Pennsytvania. 
Zane  Grey  Houae  and  Museum,   Delaware  Drive,  Lackawaxen, 
Pennsylvania. 


Press  Releases  containing  specific 
information  regarding  the  subject  of 
each  meeting,  as  well  as  special 
informational  programs,  will  be 
published  in  the  following  area 
newspapers:  The  Sullivan  County 
Democrat,  The  Times  Herald  Record. 
The  River  Reporter.  The  Tri-state 
Gazette,  The  Pike  County  Dispatch,  The 
Wayne  Independent,  The  Hawley  News 
Eagle,  The  Weekly  Almanac. 

Announcements  of  cancellation  due 
to  inclement  weather  will  be  made  by 
radio  stations  WDNH,  WDLC.  WSUL, 
WJFF  and  WVOS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Calvin  F.  Hite,  Superintendent;  Upper 
Delaware  Scenic  and  Recreaticmal  River, 
RR2.  Box  2428.  Beach  Lake.  PA  18405- 
9737; 717-729-8251. 

SUPPt.EMENTARY  INFORMATION:  The 
Advisory  Council  was  established  under 
section  704(f)  of  the  National  Parks  and 
Recreation  Act  of  1978.  Public  Law  95- 
625, 16  use  §  1724  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  repOTt 
to  the  Delaware  River  Basin 
Commission,  the  Secretary  of  the 
Interior,  and  the  Governors  of  New  York 
and  Pennsylvania  in  the  preparation 
and  implementation  of  the  management 
plan,  and  on  programs  which  relate  to 
land  and  water  use  in  the  Upper 
Delaware  Region. 


All  meetings  are  open  to  the  public. 
Any  member  of  the  pubUc  may  file  with 
the  Council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Upper 
Delaware  Qtizens  Advisory  Council. 
P.O.  Box  84,  Narrowsbuig,  NY  12764. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meetiiig,  at  the  permanent  headquarten 
of  the  Upper  Delaware  Scenic  and 
Recreational  River;  River  Road,  I-V4 
miles  north  of  Narrowsburg.  New  Yorii; 
Damascus  Township,  Pennsylvania. 

Dated:  )anuaiy  29, 1997. 
Cahrin  F.  Hita, 

Superintendent,  Upper  Delaware  Scenic  &■ 

Recreational  River. 

(FR  Doc  97-7460  Filed  3-24-97;  8:45  am) 


National  Ragiater  Of  Hiatoric  Ptacaa; 
Notification  of  Pending  Nomlnationa 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  15, 1997  Pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  P.O.  Box  37127,  Washington, 


D.C.  20013-7127.  Written  comments 

should  be  submitted  by  April  9, 1997. 

Carol  D.Sfaull. 

Keeper  of  the  National  Register. 

CALIFORNIA 

San  Mateo  County 

National  Bank  of  San  Mateo,  164  S.  B  St,  San 
Mateo.  97000331 

CONNECTICUT 

Hartford  County 

Cedar  Hill  Cemetery,  453  Fairfield  Ave., 
Hartford,  97000333 

DISTRICT  OF  GCH.UMBIA 

Diatiict  afCohnrtia  Stale  Equhralant 

L'En&nt  Plan  of  the  City  of  Washington. 
District  of  Columbia,  Roughly  bounded  by 
Florida  Ave.  from  Rock  C^.,  NW.  to  15th 
St.,  NE..  S  to  C  St.,  and  E  to  the  Anacostia 
River.  Washington.  97000332 

GEORGIA 

Crisp  Connty 

Gillespie-Selden  Historic  District,  Roughly 
bounded  by  Railroad.  10th.  and  15th  Sts.. 
and  16th  Ave.,  Cordele.  97000336 

Haft  Comty 

Gulley-Guriey  Farm.  1389  Lou  Gurley  Road. 
Bowo^ville  vicinity.  97000334 

MclBlaali  County 

Sapelo  Island  Lighthouse,  S  end  of  Sapelo 
Island,  S  of  University  of  Georgia  Marine 
Institute,  Sapelo  Island,  97000335 
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LOUISIANA 
AvoyaUw  Pariah 

Fort  No.  2  at  Yellow  Bayou.  LA  1. 
approximately  1.5  mi.  W  of  Simmesport. 
Simmesport  vicinity,  97000337 

MARYLAND 

Carroll  County 

McKinstry's  Mills  Historic  District.  1494, 
1498,  and  10904  McKinstry's  Mill  Rd., 
4500  and  4504  Sam's  Creek  Rd.,  Union 
Bridge  vicinity,  97000338 

TENNESSEE 

Shelby  County 

Tri  State  Iron  Works,  61  Keel  Ave.,  Memphis, 

97000339 
IFR  Doc.  97-7439  Filed  3-24-97;  8:45  am) 
■LUNQCOOC  43ie-7«-P 


Proposed  Land  Exchange  and 
Opportunity  for  Puk>lic  Comment, 
Tucson,  Arizona 


SUMMARY:  Pursuant  to  16  U.S.C. 
Subsection  4601-22(b);  the  Saguaro 
National  Monument  Expansion  Act  of 
1991,  Public  Law  No.  102-61, 105  Stat. 
303;  and  the  Saguaro  National  Paric 
EstabUshment  Act  of  1994,  PubUc  Law 
No.  103-364, 108  Stat.  3467,  the 
National  Park  Service,  hereinafter  called 
the  Service,  intends  to  exchange  certain 
lands  and  interests  in  lands  with  Pima 
County.  Arizona,  hereinafter  called  the 
County. 

Both  entities  agree  to  mutually 
exchange  15.47  acres,  owned  by  the 


County  within  the  boimdaries  of 
Saguaro  National  Park,  for  a  perpetual 
right-of-way  on  40.08  acres  of  Federal 
land  on  the  perimeter  of  the  park.  The 
County  parcels  are  identified  as  Tracts 
02-163,  consisting  of  10  acres,  and  02- 
110,  containing  5.47  acres.  Both  tracts 
are  located  in  the  SEl/4  of  Section  34. 
Township  13  S.,  Range  12  E.,  Gila  and 
Salt  River  Meridian. 

The  Service  lands  are  in  six  linear 
parcels,  described  as  follows: 


Tract 

Acres 

RigM-of-way  location 

01-165 

01-166 

01-167 ^_ 

2.25 

0.99 

0.13 

15.78 

14.61 

6.32 

Portions  of  OkJ  Spanish  Trail  between  Escalanta  Road  arxj  Camino  Dei  Desierto. 

A  portion  01 OW  Spanish  Trail  t)etween  Camino  Del  Desierto  and  Alvard  Road. 

A  portion  of  RudasiN  Road  b^ween  Van  Ark  and  Sanders  Road. 

A  portion  of  Sandano  Road  between  Sonset  Road  and  ManviUe  Road.  A  portion  of 

Manvitle  Road  twtween  Sandano  Road  and  Sanders  Road. 
A  portion  of  Sandano  Road  between  Lowell  Road  and  Mile  Higti  Road  and  2640  feet 

along  Mile  High  Road. 

Oe-184 

02-1 85 

Oe-1 86 

Acquisition  of  the  County  lands 
inside  the  park  will  place  valuable 
culttiral  and  natural  resources  under 
Federal  protection.  The  Federal  lands 
on  which  perpetual  rights-of-way  will 
be  granted  to  Pima  County  are  all 
located  on  the  park  boundary  and  are 
currently  enc\unbered  by  dirt  roads 
maintained  by  the  County.  Granting  the 
rights-of-way  will  eliminate  the 
administrative  cost  and  burden  of 
processing  authorizations  and 
agreements  for  continued  County 
maintenance  of  the  roads.  It  will  also 
allow  the  County  to  spend  additional 
funds  to  improve  and  better  maintain 
the  roads. 

Appraisals  have  been  completed  and 
approved  on  all  the  tracts  involved  in 
the  exchange.  Both  parties  have 
determined  that  the  lands  and  interests 
thereinto  be  exchanged  are  of  equal 
value. 

COMMENTS  AND  FURTHER  INFORMATION: 
The  comment  period  on  this  proposed 
exchange  ends  45  days  from  the  date  of 
this  pubUcation.  Any  comments 
pertaining  to  this  exchange  should  be 
sent  to  the  Superintendent.  Saguaro 
National  Park.  3693  S.  Old  Spanish 
Trail.  Tucson.  Arizona  85730-5699. 
Further  information  on  this  exchange 
can  be  obtained  at  the  same  address. 


Dated:  March  3. 1997. 
John  E.  Cook. 

Director,  Intermountain  Field  Area,  NaUonal 
Park  Service. 

(PR  Doc.  97-7462  Filed  3-24-97;  8:45  am) 
aaUNQ  COOC  431»-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOMQ  THE  MEETING:  United 

States  International  Trade  Commission. 

TME  AND  DATE:  April  1.  1997  at  10:00 

a.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONStOEREO: 

1.  Agenda  for  futuire  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-745  (Final)  (Steel 
Concrete  Reinforcing  Bars  from 
Turkey) — briefing  and  vote. 

5.  Inv.  No.  731-TA-744  (Final) 
(Certain  Brake  Dnmis  and  Rotors  from 
China) — briefing  and  vote. 

6.  Outstanding  action  jackets:  None. 
In  accordance  with  Commission 

poUcy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 


By  order  of  the  Commission: 

Issued:  March  20. 1997. 
Doima  R.  Koehnke, 
Secretary. 
(FR  Doc.  97-7654  Filed  3-21-97;  2:23  pm| 

8IUJNQ  COOe  7020-02-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  International  Latwr  Affairs; 
Public  Hearings  on  International  Child 
Labor 

This  document  is  a  notice  of  pubfic 
hearings  to  be  held  by  the  Department 
of  Labor  for  the  purpose  of  gathering 
information  regarding  the  use  of  abusive 
or  exploitative  child  labor  in  the 
production  of  goods  imported  into  the 
United  States.  The  hearing  will  be  held 
on  April  18, 1997,  at  the  Department  of 
Labor,  room  N-3437.  beginning  at  9:00 
a.m.  The  hearing  will  be  open  to  the 
pubUc.  The  Department  of  Labor  is  now 
accepting  requests  fit>m  all  interested 
parties  to  provide  oral  or  written 
testimony  at  the  hearing.  Each 
presentation  will  be  limited  to  ten 
minutes.  The  Department  is  not  able  to 
provide  financial  assistance  to  those 
wishing  to  travel  to  attend  the  hearing. 
Those  unable  to  attend  the  hearing  are 
invited  to  submit  Mrritten  testimony. 
Parties  interested  in  testifying  at  the 


international  child  labor  hearing  should 
call  Thehna  Hackley  (202)  219-7613 
ext.  106  to  be  put  on  the  roster. 

The  Department  of  Labor  is  currently 
undertaking  a  fourth  Congressionally- 
mandated  review  of  international  child 
labor  practices  (pursuant  to  the 
Department  of  Labor.  Health  and 
Human  Services,  and  Education  and 
Related  Agencies  Appropriation  Bill, 
1997.  P.L.  104-208).  Information 
provided  at  the  hearing  will  be 
considered  by  the  Department  of  Labor 
in  preparing  its  report  to  Congress. 
Testimony  should  be  confined  to  the 
topic  of  the  study.  Specifically,  the 
International  Child  Labor  Office  of  the 
Bureau  of  International  Labor  Affairs  is 
seeking  written  and  oral  testimony  on 
the  topics  noted  below: 

1 .  E^orts  initiated  in  the  private 
sector,  including  efforts  by  importers, 
manufacttuers,  retfdlers,  as  well  as  non- 
governmental organizations,  to 
eliminate  exploitative  child  labor  in  the 
following  industries:  hand-knotted 
carpets,  soccer  balls,  tea,  and  leather 
footwear.  The  International  Child  Labor 
Office  is  particularly  interested  in 
efforts,  such  as  labels  or  codes  of 
conduct,  designed  to  inform  customers 
that  no  child  labor  is  used  in  the 
production  of  these  products,  and  the 
operation,  costs,  and  effectiveness  of 
such  programs. 

2.  Factual  information  regarding  the 
use  of  child  labor  in  the  production  of 
hand-knotted  carpets,  soccer  balls,  tea. 
and  leather  footwear  in  countries  that 
may  export  such  items  to  the  United 
States. 

3.  Other  information  concerning 
programs  designed  to  inform  the  public 
that  no  child  labor  was  used  to  produce 
a  consumer  product.  These  efforts  may 
be  either  non-industry  specific  or  in 
industries  other  than  hand-knotted 
carpets,  soccer  balls,  tea,  and  leather 
footwear. 

DATES:  The  hearing  is  scheduled  for 
Friday,  April  18, 1997.  The  deadline  for 
being  placed  on  the  roster  for  oral 
testimony  is  5:00  p.m.  on  Friday,  April 
11, 1997.  Presenters  will  be  required  to 
submit  five  (5)  written  copies  of  their 
oral  testimony  to  the  International  Child 
Labor  Office  by  5:00  p.m..  Wednesday. 
April  16. 1997.  The  record  will  be  kept 
open  for  additional  written  testimony 
until  5:00  p.m.,  Monday,  April  28, 1997. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Department  of  Labor,  Room  N-3437, 
200  Constitution  Avenue,  NW., 
Washington,  DC.  Written  testimony 
should  be  addressed  to  the  International 
Child  Labor  Office,  Bureau  of 
International  Labor  Affairs.  Room  S- 
5303,  U.S.  Department  of  Labor. 


Washington.  DC  20210.  fax:  (202)  219- 
4923. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thelma  Hackley,  International  Child 
Labor  Office.  Bureau  of  International 
Labor  Affairs,  Room  S-5303,  U.S. 
Department  of  Labor,  Washington.  D.C. 
20210,  telephone:  (20)  219-7613  ext. 
106;  fax  (202)  219-5071.  Persons  vrith 
disabilities  who  need  special 
accommodations  should  contact  Thelma 
Hackley  by  Monday,  April  14, 1997. 

All  written  or  oral  comments 
submitted  pursuant  to  the  public 
hearing  will  be  made  part  of  the  record 
of  review  referred  to  above  and  will  be 
available  for  pubUc  inspection. 

Signed  at  Washington,  DC,  this  19th  day  of 
March,  1997. 
Andrew  J.  Samst. 
Acting  Deputy  Under  Secretary. 
(FR  Doc.  97-7525  Filed  3-24-97;  8:45  am] 

BIUJNQ  COOC  4610-M-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Notice 
of  Pending  Sutxnlttai  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approved  of  information 
collection  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  Policy  Statement  on 
Cooperation  with  States  at  Commercial 
Nuclear  Power  Plants  and  Other 
Production  or  Utilization  FadUties. 

2.  Current  OMB  approval  number: 
3150-0163. 

3.  How  often  the  collection  is 
required:  On  occasion — when  a  State 
wishes  to  observe  NRC  inspections  or 
perform  inspections  for  NRC. 

4.  Who  is  required  or  asked  to  report: 
Those  States  interested  in  observing  or 
performing  inspections. 

5.  The  numtier  of  annual  respondents: 
Maximimi  of  50,  although  not  all  States 
have  participated  in  the  program. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 


request:  An  average  estimate  of  10  hours 
I>er  State  or  500  hours  if  all  States 
participated  in  the  program. 

7.  Abstract:  States  wishing  to  enter 
into  an  agreement  with  NRC  to  observe 
or  participate  in  NRC  inspections  at 
nuclear  power  facilities  are  requested  to 
provide  certain  information  to  the  NRC 
to  ensure  close  cooperation  and 
consistency  with  the  NRC  inspection 
program  as  specified  by  the 
Commission's  PoUcy  of  Cooperation 
with  States  at  Commercial  Nuclear 
Power  Plants  and  Other  Nuclear 
Production  or  Utilization  FaciUties. 

Submit,  by  May  27, 1997  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utiUty? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  PubUc  Docimient  Room, 
2120  L  Street  NW,  (lower  level), 
Washington,  DC.  Members  of  the  pubUc 
who  are  in  the  Washington,  DC  area  can 
access  this  document  via  modem  on  the 
Public  Document  Room  Bulletin  Board 
(NRC's  Advanced  Copy  Document 
Library),  NRC  subsystem  at  FedWorld, 
(703)  321-3339.  Members  of  the  public 
who  are  located  outside  of  the 
Washington,  DC  area  can  dial 
FedWorld.  1-800-303-9672.  or  use  the 
FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  (703)  487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Docimient  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  DC  area  at  (202)  634-3273. 

Comments  and  questions  may  be 
directed  to  the  NRC  Clearance  Officer, 
Brenda  Jo.  Shelton.  U.S.  Nuclear 
Regulatory  Commission,  T-6-F33. 
Washington,  DC  20555-0001,  or  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
BJSieNRC.GOV. 

Dated  at  Rockville,  Maryland,  this  19  day 
of  March,  1997. 
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Far  the  Nuclear  Regulatory  CommusioD. 
Arnold  E.  Leria, 

Acting  Designated  Senior  Official  for 
Information  Resources  Management. 
(FR  Doc  97-7502  Filed  3-24-97;  8:45  am] 
MUNQ  COOC  7M0-*1-# 


[Doctot  No.  50-334] 

Duqu«sn«  Light  Company,  Ohio 
Edison  Company,  Pennsylvania  Powrar 
Company;  Notlca  of  Consideration  of 
Issuanca  of  Amendmant  to  Fadilty 
Operating  Ucenaa  and  Opportunl^  for 
a  Hearing 

The  U.S.  Nuclear  Regulatoiy 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
66,  issued  to  Duquesne  Light  Company, 
et  ai.  (the  hcensee),  for  operation  of  the 
Beaver  Valley  Power  Station,  Unit  No.  1, 
located  in  Shippingport,  Pennsylvania. 

The  proposed  amendment  would 
modify  Technical  Spedhcation  (TS) 
5.3.1.2.a  to  increase  the  maximum 
allowable  U*"  enrichment  of  new  fuel 
assemblies  in  the  new  fuel  storage  racks 
to  5  weight  percent  with  a  tolerance  of 
-K).05  weight  percent.  The  proposed 
amendment  would  also  modify  TS 
5.3.1.2.C  to  increase  the  maximum 
allowable  K^n  to  less  than  or  equal  to 
0.98  for  moderation  by  aqueous  foam. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  EnOTgy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  April  24, 1997,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facihty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  p>etition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in-accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
PubUc  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  pubUc 
docimient  room  located  at  the  B.  F. 
Jones  Memorial  Library,  663  Franklin 
Avenue,  Ahquippa,  PA  15001.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 


by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order ^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiue  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  IS  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabUsh 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
reUef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 


requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  tmd  Services  Branch,  or  may 
be  delivered  to  the  Conunission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
prompUy  so  inform  the  Commission  by 
a  toU-fiee  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  )ohn  F. 
Stolz,  Director,  Project  Directorate  1-2: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555— 
0001,  and  to  Jay  E.  Silberg,  Esquire. 
Shaw,  Pittman,  Potts  &  Trowbridge, 
2300  N  Street.  NW.,  Washington,  DC 
20037,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aMl)  UHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  pubUc 
comment  of  its  proposed  finding  of  no 
significant  hazajds  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  27, 1997, 
which  is  available  for  pubUc  inspection 
at  the  Conunission's  PubUc  Document 


Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubUc  dociunent  room  located  at 
the  B.  F.  Jones  Memorial  Library.  663 
Franklin  Avenue.  Aliquippa.  PA  15001. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz. 

Director,  Profect  Directorate  1-2,  Division  of 
Reactor  Projects — I/II,  Office  of  Nuclear 
Reactor  Regulation . 

(PR  Doc.  97-7501  Filed  3-24-97;  8:45  am) 
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[DocAet  No.  50-388] 

f>ennsytvania  Power  &  Light  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Detemnlnation, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
22,  issued  to  Pennsylvania  Power  & 
Light  Company  (PP&L),  (the  licensee), 
for  operation  of  the  Susquehanna  Steam 
Electric  Station  (SSES),  Unit  2.  located 
in  Luzeme  County,  PA. 

The  proposed  amendment  would 
modify  the  Design  Features  Section 
5.3.1  of  the  Technical  Specifications  to 
reflect  the  Atrium-10  design  and  would 
include  a  Siemens  Power  Corporation 
(SPC)  topical  report  reference  in  Section 
6.9.3.2  to  reflect  mechanical  design 
criteria  for  this  fuel.  This  change  would 
allow  this  fuel  to  be  loaded  and 
maintained  in  the  core  only  under 
Condition  5.  (refueling). 

PP&L  has  indicated  that  exigent 
circiunstances  exist  which  are  a  result  of 
the  following.  PP&L  submitted  its 
proposal  for  amendment  for  the  staff  to 
approve  the  use  of  SPC  Atrivun-10  fuel 
in  SSES,  Unit  2  on  December  18,  1996 
and  as  supplemented  on  March  12, 
1997.  The  staff  approval  has  been 
predicated  on  the  completion  of  an 
audit  at  SPC.  Issues  raised  during  the 
SPC  audit  have  caused  an  unanticipated 
delay  in  completing  the  staff's  review. 
In  its  letter,  the  Ucensee  stated  that  this 
delay  causes  a  threat  to  PP&L's  abiUty 
to  complete  the  Unit  2  8th  refueUng  and 
inspection  outage  as  planned  and  the 
retiun  to  Unit  2  operation.  This  outage 
has  already  begun.  During  the  original 
Unit  2  outage  scoping  process  PP&L 
stated  that  it  did  not  anticipate  the  need 
for  a  specific  NRC  inspection  of  SPC  to 
support  the  NRC  review  and  approval  of 
the  December  18, 1996  amendment. 
Further,  PP&L  reasonably  expected  that 


aU  audit  results  would  be  satisfactory 
and  would  not  impact  the  ciurent  Unit 
2  outage  schedule.  The  resultant 
consequences  required  the 
supplemental  submittal  on  March  12, 
1997,  and  requires  additional 
imavoidable  NRC  staff  review  which  is 
ongoing.  The  March  17, 1997 
appUcation  is  only  to  approve  those 
changes  that  are  applicable  to  allow  fuel 
to  be  loaded  and  maintained  in  the 
reactor  core  only  during  Operational 
Condition  5  on  an  interim  basis  during 
the  outage  and  prior  to  the  NRC's 
approval  of  the  December  18, 1996  and 
March  12, 1997,  requested  TS  changes, 
to  minimize  the  delay  in  startup  based 
on  the  NRC  review  of  the  two  submittals 
discussed  above.  The  staff  agrees  that 
exigent  conditions  exist  that  were  not 
anticipated  by  the  Ucensee. 

This  notice  is  related  to  the 
amendment  requested  by  the  December 
18,  1996  and  March  12, 1997  submittals 
by  Pennsylvania  Power  and  Light 
Company,  but  does  not  affect  the 
previous  notice  dated  March  12, 1997, 
which  was  pubUshed  in  the  Federal 
Register  on  March  18,  1997  (62  FR 
12859). 

Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations.  

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  fadUty  in 
accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibiUty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  Ucensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1 .  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probabiliw  or 
consequences  of  an  accident  previously 
evaluated. 

The  description  of  a  fuel  assembly  (Section 
5.3.1)  is  revised  to  reflect  the  £BK:t  that 
ATRIUMT»*-10  contains  a  central  water 
channel  Since  the  active  fuel  length  of 
ATRIUMT**-10  is  different  from  that  of  9x9- 
2,  reference  to  an  active  fuel  length  of  150 
inches  is  no  longer  appropriate  and  was 
deleted.  There  is  no  safety  significance  to 
these  changes. 


Due  to  the  limitation  of  this  proposed 
change  to  Operational  Condition  5,  only  a 
subset  of  the  accident  events  analyzed  in  the 
FSAR  IFinal  Safety  Analysis  Report]  needed 
to  be  addressed.  All  other  events  were 
considered  and  the  addition  of  ATRIUM'*'- 
10  fuel  to  the  reactor  core  in  Operational 
Condition  5  did  not  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated.  The  events  considered  are 
described  below. 

The  maximum  allowed  enrichment 
(Section  5.3.1]  is  increased  from  4.0  to  4.5 
weight  percent  U23S.  Criticality  calculations 
were  performed  with  a  KENO  Monte  Carlo 
code  to  ensure  that  ATRIUM"*-10  fuel  with 
a  lattice  average  enrichment  of  4.5  weight 
percent  U235  can  be  safely  stored  in  both  the 
new  fuel  vault  and  the  spent  fuel  storage  pool 
at  Susquehanna.  These  calculations 
demonstrated,  consistent  with  ciirient 
Technical  Specifications,  that  the  maximum 
k-e£fective  of  both  the  new  fuel  vault  and 
spient  fuel  storage  p»ool  will  not  exceed  0.95 
under  the  worst  credible  storage  array  or 
accident  conditions. 

The  ATRIUMTM-iO  fuel  assembly  is 
unirradiated  and  its  weight  is  nearly 
identical  to  the  current  SPC  9x9-2  ftiel 
assembly  weight  as  well  as  being  less  than 
the  fuel  assembly  weight  used  in  the  9x9-2 
analyses  (680  lbs.).  The  dose  consequences  of 
the  current  9x9-2  licensing  analyses  of  the 
Fuel  and  Equipment  Handling  Accidents 
bound  the  dose  consequences  of  a  Fuel 
Handling  Accident  involving  ATRIUMtm-iq 
fuel. 

The  grappling  of  the  ATRIUM™-10  fuel  is 
similar  to  the  9x»-2,  due  to  the  similar  Inil 
handle  dimensions  and  assembly  weights. 
Therefore,  ATRIUMt»*-10  fuel  is  completely 
comptatible  with  the  refueling  platform  main 
grapple.  Because  the  assembly  weights  of  the 
ATRIUMtm-10  fuel  and  the  9x9-2  fuel  are 
essentially  the  same,  the  capacity  of  the 
refueling  platform  main  hoist  wUl  be 
sufficient  to  handle  the  ATRIUM™-10  fuel. 
Also,  the  ATRIUMTm_io  fuel  uses  the 
identical  fuel  channel  design  as  the  9x9-2 
fuel  and  the  lower  tie  plate  has  very  similar 
outside  dimensions.  Therefore,  the 
ATRIUM^^^-IO  fuel  is  compatible  with,  and 
can  be  safely  inserted/placed  into  the  reactor 
core. 

Storage  of  channelled  ATRIUMtm-10  fuel 
in  the  Reactor  Core  was  evaluated.  Core 
shutdown  margin  calculatioiLS  were 
performed  using  NRC  approved  methodology 
for  the  beginning  of  cycle  core  configuration. 
Validation  of  the  shutdown  margin 
methodology  as  it  applies  to  ATRIUMt»*-10 
was  done  through  comparisons  to  Siemens' 
Power  Corporation  analyses  and  higher-order 
Monte  Carlo  calculations.  Calculated  core 
shutdown  margin  for  the  beginning  of  cycle 
core  loading  is  greater  than  1.00%ldeltalk/k 
which  far  exceeds  the  Technical 
Specification  value  of  0.38%|delta|k/k. 
Theiefcxe,  ATRIIJM™-10  fuel  can  be  placed 
into  the  U2C9  final  core  configuration  with 
assurance  that  the  core  will  remain 
subcritical  with  the  strongest  worth  rod 
withdrawn.  A  positive  core  shutdown  margin 
assures  protection  against  the  control  rod 
removal  error  during  refueling  (FSAR  Section 
15.4.1.1)  because  subcriticality  is  maintained. 
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In  addition,  the  ATRIUMtm-10  fuel 
assembly  dimensions  critical  to  interface 
with  the  Spent  Fuel  Storage  Pool  and  Reactor 
Vessel  are  essentially  the  same  as  the  9x9- 
2  design.  Therefore,  the  ATRIUMtm_10  can 
be  properly  stored. 

Included  in  the  revised  Technical 
Specifications  via  reference  (Section  6.9.3.2) 
is  one  NRC  approved  topical  report 
containing  the  criteria  for  the  design  of 
Siemens  Power  Corporation  fuel.  SPC 
analyses  have  demonstrated  that 
ATRIUMTM_io  fuel  complies  with  the  NRC 
approved  criteria  thus  assiiring  the  structiiral 
integrity  of  the  fuel.  Compliance  with  the 
criteria  applicable  to  Operational  Condition  5 
assures  that  ATRTUMtm-iq  fuel  can  be  safely 
stored  in  the  spent  fuel  pool  and  loaded  in 
the  Unit  2  reactor  core  during  Operational 
Condition  5. 

Based  on  the  foregoing,  the  proposed 
action  does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  changes  to  the  Unit  2  Technical 
Specifications  (Design  Features  and  inclusion 
of  the  methodology  reference)  to  allow 
Operational  Condition  5  loading  of 
ATRIUM-10  fuel  do  not  require  any  physical 
plant  modifications  (other  than  loading  of  the 
ATRIUMT»«-10  assemblies),  physically  affect 
any  plant  components,  or  entail  changes  in 
plant  operation.  ATRIUMtv«-10  fuel 
assemblies  Lave  approximately  the  same 
weight,  outer  dimensions,  and  the  same  basic 
bail  handle  design  as  qx9-2  fuel  assemblies 
and  an  handled  in  the  same  manner  as  9x9- 
2  tuel  aasemblies.  Thus,  the  proposed  change 
does  not  create  the  possibility  of  a  previously 
unevaluated  operator  error. 

The  topical  report  reference  added  to 
Section  8.9.3.2  contains  NRC  approved 
acceptance  criteria.  SPC  analyses  have  been 
performed  according  to  their  Quality 
Assurance  Program  which  demonstrate 
compliance  with  these  NRC  approved  fuel 
design  criteria.  Thus,  the  ATRIUKr»<-10  fuel 
will  maintain  its  structural  integrity  during 
core  loading. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  changes  to  the  Unit  2  Technical 
Specifications  discussed  in  Item  1  above 
(Design  Features  and  inclusion  of  the 
mechanical  design  methodology  reference) 
will  allow  loading  of  ATRIUM-IO  fuel  in 
Operational  Condition  5.  The  proposed 
change  does  not  require  any  physical  plant 
modifications  (other  than  the  loading  of  the 
ATRIU\r*«-io  fuel),  physically  affect  any 
plant  components,  or  entail  changes  in  plant 
operation.  Therefore,  the  proposed  change 
will  not  jeopardize  or  da^de  the  function  or 
operation  of  any  plant  system  or  component 
governed  by  Technical  Specifications.  The 
analyses  performed  provide  assurance  that 
the  ATRIUKTM-io  fuel  will  remain 
subcriticaJ  during  storage  and  core  loading 


Federal  Register  /  Vol.  62,  No.  57  /  Tuesday,  March  25,  1997  /  Notices 


14169 


and  meets  the  requirements  of  Technical 
Specification  5.6  and.  thus,  an  equivalent 
margin  of  safety  is  maintained. 

ATRIUMTM-io  fuel  assemblies  have 
approximately  the  same  weight,  outer 
dimensions,  and  the  same  basic  bail  handle 
design  as  9x9-2  fuel  assemblies  and  are 
handled  in  the  same  manner  as  9x9-2  fuel 
assemblies.  The  dose  consequences  of  the 
Fuel  and  Equipment  Handling  Accidents  are 
not  increased  and,  thus,  an  equivalent  margin 
of  safety  is  maintained. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
pubUcation  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
diuing  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facihty.  the 
Commission  may  issue  the  Ucense 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Conunission  take  this  action,  it  vvill 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rides  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  pubUcation  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
deUvered  to  Room  6D22,  Two  White 
FUnt  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Pubhc  Docimient 
Room,  the  Gelman  Building.  2120  L 
Street,  NW..  Washington.  DC. 


The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  24, 1997,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shaU  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
PubUc  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC,  and  at  the  local  pubUc 
document  room  located  at  the  Osterhout 
Free  Library,  Reference  Department,  71 
South  Franklin  Street.  Wilkes-Barre,  PA 
18701.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Conunission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in — proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabUsh 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appUcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
reUef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  pennitted  to 
participate  as  a  ptarty. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  die 
hearing,  including  the  opportxmity  te 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  wiU  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Conunission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 


Docketing  and  Services  Branch,  or  may 
be  deUvered  to  the  Commission's  PubUc 
Doctmaent  Room,  the  Gehnan  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  (Commission  by 
a  toU-fro3  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-<800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
foUowing  message  addressed  to  John  F. 
Stolz.  Director,  Project  Directorate  1-2: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  pubUcation  date  and  page 
nimiber  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  Jay  Silberg,  Esquire,  Shaw, 
Pittman.  Potts  and  Trowbridge,  2300  N 
Street  NW.,  Washington,  DC  20037, 
attorney  for  the  Ucensee. 

Nontimely  filings  of  petitions  for 
leave  to  intravene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  MartJi  17, 1997, 
which  is  available  for  pubUc  inspection 
at — the  Commission's  PubUc  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubUc  document  rtxim,  located  at 
the  Osterhout  Free  Library,  Reference 
Department,  71  South  Franklin  Street, 
Wilkes-Barre.  PA  18701. 

Dated  at  RockviUe,  Maryland,  this  19th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
Chester  Poelusny, 

Project  Manager,  Project  Directorate  1-2, 
Division  of  Reactor  Projects — I/D,  Office  of 
Nuclear  Reactor  Regulation.  - 
IFR  Doc.  97-7507  Filed  3-24-97;  8:45  am) 
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[Dockat  No.  5<M82] 

Wolf  Creek  Nuclear  Operating 
Corporation;  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 


granted  the  request  of  Wolf  Creek 
Nuclear  Operating  Corporation  (the 
Ucensee)  to  withdraw  its  December  3. 
1996,  appUcation  for  proposed 
amendment  to  FaciUty  Operating 
License  No.  NPF-42  for  the  Wolf  Creek 
Generating  Station,  located  in  Coffey 
County  Kansas. 

The  proposed  amendment  would 
have  ch^ged  the  Action  Statement 
associated  with  Item  7.b,  RWST  Level — 
Low-Low  Coincident  with  Safety 
Injection.  Table  3.3-3,  Engineered 
Safety  Features  Actuation  System 
Instrumentation,  from  Action  16  to 
Action  28. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  pubUshed  in 
the  Federal  Register  on  January  2, 1997 
(62  FR  133).  However,  by  letter  dated 
February  28,  1997,  the  Ucensee 
withdrew  the  proposed  change. 

For  further  dettdls  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  December  3, 1996, 
and  the  Ucensee's  letter  dated  February 
28, 1997,  which  withdrew  the 
appUcation  for  Ucense  amendment.  The 
above  doctunents  are  available  for 
pubUc  inspection  at  the  Commission's 
PubUc  Doaunent  Room,  2120  L  Street, 
N.W.,  Washington,  D.C.,  and  the  local 
pubUc  documents  rooms  located  at 
Emporia  State  University,  WilUam  Allen 
White  Library,  1200  Commercial  Street, 
Emporia,  Kansas  66801  and  Washburn 
University  School  of  Law  Library, 
Topeka,  Kansas  66621. 

Dated  at  Rockville.  Maryland  this  17th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  CcHnmission. 
James  C.  Stone, 

Senior  Project  Manager,  Project  Directorate 
IV-2,  Division  of  Reactor  Projects  m/IV,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  97-7504  Filed  3-24-97;  8:45  am] 
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[DockM  No*.  STN  50-628,  SIN  50-529.  and 
STN  50-630) 

Arizona  Public  Service  Company;  Palo 
Verde  Nuclear  Generating  Station.  Unit 
Nos.  1. 2,  and  3  Environn>entai 
Assessment  and  Rnding  of  No 
Significant  Impact 

The  U.  S.  Nuclear  Regidatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
FaciUty  Operating  License  Nos.  NPF-41, 
NPF-51,  and  NPF-74,  issued  to  Arizona 
PubUc  Service  Company  (the  Ucensee), 
for  operation  of  the  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1.  2,  and 
3,  located  in  Maricopa  County,  Arizona. 
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Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  modify 
the  licenses  for  Palo  Verde  Nuclear 
Generating  Station  (PVNGS),  Unit  Nos. 
1,2,  and  3,  to  authorize  revision  of  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  to  reflect  a  revised  electrical 
grid  stabiUty  analysis.  The  revised 
analysis  addresses  a  previously 
unanalyzed  condition  of  loss  of  two 
offsite  transmission  lines.  This 
condition  results  from  the  construction 
by  the  Salt  River  Project  of  a  new  high 
voltage  transmission  line  over  two  of 
five  existing  transmission  lines  serving 
PVNGS. 

The  proposed  action  is  in  accordance 
with  the  Ucensee's  application  dated 
December  27,  1996. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  permit 
the  Ucensee  to  revise  the  UFSAR  to 
incorporate  the  previously  unanalyzed 
simultaneous  loss  of  two  transmission 
lines,  making  this  condition  part  of  the 
Ucensing  basis  for  the  fadhty. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Conunission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  is  no  significant 
environmental  consideration  involved 
with  the  proposed  action.  Incorporation 
of  the  event  involving  the  simultaneous 
Joss  of  two  of  five  offsite  power  sources 
does  not  affect  the  existing  design  or 
operation  of  the  plants,  does  not  involve 
any  modifications  to  the  plants  or  any 
increase  in  the  licensed  power  for  the 
plants,  does  not  affect  plant  effluents, 
and  does  not  create  any  new  or 
unreviewed  environmental  impacts  that 
were  not  considered  in  the  Final 
Environmental  Statement  (FES). 

The  revised  analysis  for  loss  of  offsite 
transmission  lines  demonstrates  that  the 
loss  would  not  result  in  a  loss  of  offsite 
power  (LOOP)  event  to  the  site.  The 
remaining  electrical  power  supply  lines 
will  continue  to  supply  power  to  all 
three  units  following  the  grid 
disturtjance  resulting  from  the 
postulated  simultaneous  loss  of  two 
power  supply  Unes.  Thus  the  loss  of 
these  two  Unes  will  not  affect  the  plants' 
operation.  The  revised  analysis  does 
not,  therefore,  increase  the 
environmental  impacts  of  postulated 
accidents  discussed  in  Section  5.9.2  of 
the  FES,  and  is  of  no  measurable 
environmental  impact. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 


environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  action,  the 
staff  considered  denial  of  the  proposed 
action.  Denial  of  the  appUcation  would 
result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources    < 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  Related  to  the  Operation  of 
the  Palo  Verde  Nuclear  Generating 
Station,  Units  1,  2,  and  3,"  dated 
February  1982. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  poUcy. 
on  March  17. 1997.  the  staff  consulted 
with  the  Arizona  State  official,  Mr. 
Wilham  Wright  of  the  Arizona 
Radiation  Regulatory  Agency,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  conunents. 

Finding  of  -  No  Significant  Impact 

Based  on  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  27. 1996,  which  is 
available  for  public  inspection  at  the 
Commission's  PubUc  Document  Room, 
which  is  located  at  The  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  D.C..  and  at  the  local 
public  dociunent  room  located  at  the 
Phoenix  PubUc  Library.  1221.  N.  Central 
Avenue.  Phoenix.  Arizona  85004. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
James  W.  ClifiTord, 

Senior  Project  Manager,  Project  Directorate 
IV-2.  Division  of  Reactor  Projects  IWIV,  Office 
of  Nuclear  Reactor  Regulation. 
[PR  Doc.  97-7505  Filed  3-24-  97;  8:45  am) 
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ACTION:  Notice  of  meeting. 


Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Meeting  Notice 

agency:  U.S.  Nuclear  Regulatory 
Conunission. 


summary:  The  U.S.  Nuclear  Regulatory 
Commission  will  convene  a  meeting  of 
the  Advisory  Committee  on  the  Medical 
Uses  of  Isotopes  on  April  10-11, 1997. 
Topics  will  include  discussions  of:  the 
Commission's  Staff  Requirements 
Memorandum  entitled  "Materials/ 
Medical  Oversight  (DSI  7)";  NRC's 
Medical  Policy  Statement  of  1979; 
criteria  and  racking  of  medical 
procedures  by  risk;  regulatory  use  of 
industry  standards;  misadministrations; 
the  advisory  committee  process;  and 
status  reports  on  proposed  rulemaking 
and  guidance  documents.  In  addition, 
on  April  11,  1997,  the  members  of  the 
Committee  will  prepare  for  a  May  15, 
1997,  meeting  with  the  Commissioners. 
The  Commission  briefing  will  be 
Noticed  separately. 

LOCATION:  The  meeting  will  take  place  at 
the  U.S.  Nuclear  Regvdatory 
Commission,  Two  White  Flint  North, 
11545  Rockville  Pike.  Room  T2B3. 
Rockville.  MD  20852-2738.  All  sessions 
of  the  meeting  will  be  open  to  the 
public. 

DATES:  The  meeting  will  begin  at  8:30 
a.m..  on  April  10.  1997.  and  8:00  a.m. 
on  April  11. 1997. 

AI»HESSES:  U.S.  Nuclear  Regulatory 
Commission.  Two  White  FUnt  North. 
11545  Rockville  Pike.  Room  T2B3. 
Rockville.  MD  20852-2738. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Wilham  B.  McCarthy.  Ph.D..  U.S. 
Nuclear  Regulatory  Commission.  Office 
of  Nuclear  Material  Safety  and 
Safeguards.  MS  T8F5.  Washington,  DC 
20555,  Telephone  (301)  415-7900. 

Conduct  of  the  Meeting 

Judith  Ann  Stitt,  M.D.,  will  chair  the 
meeting.  Dr.  Stitt  will  conduct  the 
meeting  in  a  manner  that  will  facihtate 
the  orderly  conduct  of  business.  The 
following  procedures  apply  to  pubUc 
participation  in  the  meeting: 

1.  Persons  who  wish  to  provide  a 
written  statement  should  submit  a 
reproducible  copy  to  William  B. 
McCarthy  (address  listed  previously),  by 
April  4, 1997.  Statements  must  pertain 
to  the  topics  on  the  agenda  for  the 
meeting. 

2.  At  the  meeting,  questions  from 
members  of  the  public  will  be  permitted 
at  the  discretion  of  the  Chairman. 

3.  The  transcript  and  written 
comments  will  be  available  for 
inspection,  and  copying,  for  a  fee,  at  the 
NRC  Public  Document  Room,  2120  L 
Street,  N.W.,  Lower  Level,  Washington. 
DC  20555.  telephone  (202)  634-3273.  on 
or  about  April  18.  1997.  Minutes  of  the 
meeting  will  be  available  on  or  about 
May  23.  1997. 


4.  Seating  for  the  pubUc  will  be  on  a 
first-come,  first-served  basis. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  Section 
161a);  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App);  and  the 
Commission's  regulations  in  Title  10, 
U.S.  Code  of  Federal  Regulations.  Part  7. 

Dated:  March  19, 1997. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  97-7506  Filed  3-24-97;  8:45  am] 
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Nuclear  Safety  Researcti  Review 
Committee  Meeting  of  the  Severe 
Accident  Analyses  Subcommittee  and 
the  Materials  and  Engineering 
Subcommittee 


AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

The  NSRRC  Accident  Analyses 
Subcommittee  and  the  Materials  and 
Engineering  Subcommittee  will  hold 
meetings  on  April  2, 1997.  Both  of  these 
meetings  will  take  place  in  room  T- 
lOAl,  Two  White  Flint  North  (TWFN) 
Building,  11545  Rockville  Pike, 
Rockville,  MD  and  will  be  open  to 
pubUc  attendance. 

The  Materials  and  Engineering 
Subcommittee  will  meet  firom  9:00  a.m. 
to  12  noon  and  will  review  the  ECCS 
Blockage  Strainer  Issue  and  the  progress 
and  details  of  the  Equipment 
Qualification  of  Electric  Cables  Program. 

The  Accident  Analyses  Subcommittee 
will  meet  from  1:00  p.m.  to  4:00  p.m.  to 
(1)  discuss  the  ACRS's  subconunittee 
meeting  on  thermal  hydraulic  scaling 
and  review  its  subconunittee  report;  (2) 
discuss  coordination  with  the  ACRS; 
and  (3)  discuss  other  open  issues. 

The  Subcommittees  will  report  to  the 
full  Committee  on  the  facts  and  analyses 
discussed  at  the  meeting. 

Oral  statements  may  be  presented  by 
meml)era  of  the  pubUc  with  the 
concurrence  of  the  presiding 
Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Subcommittee. 
Questions  may  be  asked  only  by 
members  of  the  Committee  and  the  staff. 
Persons  desiring  to  make  oral  statements 
should  notify  the  Nuclear  Regulatory 
Commission  staff  member  named  below 
as  far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Dunng  the  initial  portions  of  the 
meetings,  the  Subcommittee  may 
exchange  preUminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting. 


Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions,  whether  the  meetings  have 
been  canceled  or  rescheduled,  and  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  telephone  call  to  Dr.  Jose 
Luis  M.  Cortez  (telephone  301/415- 
6596)  between  9:00  a.m.  and  5:00  p.m. 
(EST).  Persons  planning  to  attend  these 
meetings  are  encouraged  to  contact  the 
above  named  individual  one  or  two 
business  days  before  the  scheduled 
meeting  to  be  advised  of  any  changes  in 
schedule,  etc.,  that  may  have  occurred. 

Dated:  March  18. 1997. 
Joae  Luis  M.  Cortez, 

Senior  Research  Program  Coordinator. Office 
of  Nuclear  Regulatory  Research. 
(FR  Doc.  97-7503  Filed  3-24-97;  8:45  am) 
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Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulator  Commission. 

DATES:  Weeks  of  March  24,  31,  April  7, 

and  14, 1997. 

PLACE:  Commissionere'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  March  24 

Tuesday.  March  25 

10:00  a.m. 
Briefing  on  High-Bumup  Fuel  Issues 

(Public  Meeting) 
(Contact:  Ralph  O.  Meyer.  301-415- 
6789) 
11:30  a.m. 
Affirmation  Session  (PubUc  Meeting) 
'(if  needed) 

Week  of  March  31— TenUtive 

Monday.  March  31 

10:00  a.m. 
Briefing  by  the  Executive  Branch 
(Qosed— Ex.  1) 
11:30  a.m. 
Affirmation  Session  (PubUc  Meeting) 
(if  needed) 
2:00  p.m. 
Classified  Security  Briefing  (Closed- 
Ex.  1) 
2:30  p.m. 
Meeting  with  DOE  on  External 
Regulation  of  DOE  FadUties  (PubUc 
Meeting) 

Week  of  April  7— Tentative 

Wednesday.  April  9 
11:30  a.m. 


Affirmation  Session  (PubUc  Meeting) 
(if  needed) 

Week  of  April  14— TenUtiYe 

There  are  no  meetings  scheduled  for 
the  Week  of  April  14. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
caU  (Recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  MFORMATION: 
Bill  Hill.  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Intwnet 
at: 

http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribes;  if  you  no 
longer  wish  to  receive  it.  or  would  Uke 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch.  Washington.  DC.  20555.  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  U  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov. 

Dated:  March  21. 1997. 
William  M.  HiU,  Jr.. 
SECY  Tmcking  Officer.  Office  of  the 
Secretary. 

(FR  Doc.  97-7702  Filed  3-21-97;  2:39  pml 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  For  Review  of  a 
ftovised  Infonnatlon  Collection:  Forms 
Rl  20-7  and  Rl  30-3 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notl^^ 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PubUc  Uw  104-13.  May  22. 1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  clearance  of  a  revised 
information  coUection.  Rl  20-7, 
Representative  Payee  AppUcation,  is 
used  by  CSRS  and  FERS  to  coUoct 
information  from  persons  appljing  to  be 
fiduciaries  for  annuitants  or  siuvivor 
annuitants  who  appear  to  be  incapable 
of  handling  their  own  funds  or  for 
minor  children.  Rl  30-3,  Information 
Necessary  for  a  Competency 
Determination,  coUects  medical 
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information  regarding  the  annuitant's 
competency  for  OPM's  use  in  evaluating 
the  annuitant's  condition. 

Approximately  12.480  RI  20-7  forms 
will  be  completed  annually.  Each  form 
requires  approximately  30  minutes  to 
complete.  The  annual  burden  is  6,240 
hours.  Approximately  250  RI  30-3 
forms  will  be  completed  aimually.  Each 
form  requires  approximately  1  hour  to 
complete.  The  total  annual  burden  is 
6,490  hours. 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E-mail 
to  jmfarron®mail. opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 

AOORESSES:  Send  or  deliver  comments 

to— 

Lorraine  E.  E)ettman,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street. 
NW,  Room  3349,  Washington,  DC 
20415, and 

Joseph  Lackey,  OFM  Desk  Officer, 
Office  of  Information  &  Regulatory 
AfiJairs,  Office  of  Management  & 
Budget,  New  Executive  Office 
Building.  NW,  Room  10235, 
Washington,  DC  20503. 

FOR  INFORMAHON  REQAROINQ 

AOiBHISTRATIVE  COORWHATIOH— CONTACT: 

Mary  Beth  Smith-Toomey,  Management 

Services  Division.  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 

Jims  B.  King. 

Director. 

IFR  Doc  97-7498  Filed  3-24-97;  8:45  am) 

■UMQ  COOC  OS-OI-M 


Federal  Register  /  Vol.  62,  No.  57  /  Tuesday,  March  25,  1997  /  Notices 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[HbIiw  Ho.  34-38414;  FIto  No.  SR-CBOE- 
97-01] 

SeK-Ragulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Acceieratad  Approval  of  a  Proposed 
Rula  Change  and  Amendni«nt  No.  1  to 
the  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Usting  Criteria  for  Other 
Securities 

March  18,  1997. 

Pursuant  to  Section  19(b)(1) »  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January 
21,  1997.  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 


"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  On  March  14, 
1997,  the  CBOE  submitted  Amendment 
No.  1  to  the  proposed  rule  change.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  to  the 
proposed  rule  change,  as  amended. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  Rule 
31. 5. F  to  conform  the  Exchange's  listing 
criteria  for  "Other  Securities"  to  those 
of  other  exchanges.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  if  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  ID  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule     * 
change  is  to  amend  Exchange  Rule 
31.5.F  which  sets  forth  the  Usting 
criteria  for  "Other  Securities." 
Securities  that  might  be  Usted  by  the 
Exchange  under  this  category  are 
seouities  that  do  not  fit  within  the 
traditional  definitions  of  equity  or  debt 
securities  or  that  do  not  otherwise 
qualify  for  listing  under  Exchange  Rule 
31.5.  These  "Other  Securities"  may 


MSU.S.C$7««(bKl). 
*17CFR24ai9t>^. 


'In  Amendment  No.  1.  the  Exchange  clarified 
that  RuJe  31.5.F  currently  requires  a  minimum  of 
100  public  holders  if  the  security  that  is  the  sub)ect 
of  the  listing  is  traded  in  thousand  dollar 
danorainaUons.  The  CBOE's  original  filing  had 
misstated  the  current  provision  as  requiring  a 
minimum  of  400  public  holders  if  the  security  is 
traded  in  thousand  dollar  denominations.  See  Letter 
from  Timothy  Thompson.  Senior  Attorney,  CBOE. 
to  Debbie  Flynn.  Division  of  Market  Regulation. 
Commiasioo.  dated  March  14. 1097  ("Amendment 
tio.r-1 


have  certain  characteristics  of  any  of 
these  other  types  of  seciuities. 

CBOE  beheves  Rule  31.5  is  more 
restrictive  than  comparable  rules  of  the 
New  York  Stock  Exchange  ("NYSE") 
and  the  American  Stock  Exchange 
("Amex").  Rule  31.5.F  specifies 
minimum  issuer  qualifications  with 
respect  to  pssets  and  stockholders' 
equity,  the  minimum  public 
distribution,  the  minimum  aggregate 
market  value  and  other  criteria  to  assist 
the  Exchange  in  considering  the 
suitability  of  these  securities  for  listing 
on  the  Exchange.  To  make  its  rule 
consistent  with  rules  of  the  other 
exchanges,  the  Exchange  is  proposing  to 
eliminate  current  provisions  that 
prohibit  the  listing  of  (1)  any  cash 
settled  product  that  is  settled  in  any 
currency  other  than  U.S.  dollars,  or  (2) 
any  product  that  has  a  mandatory 
redemption  price  of  less  than  three 
dollars.  Additionally,  the  Exchange 
proposes  to  delete  the  provision 
requiring  100  public  holders  if  the 
security  is  traded  in  thousand  dollar 
denominations. 

2.  Statutory  Basis 

The  proposed  rule  change  is  designed 
to  enable  the  CBOE  to  compete 
effectively  for  listings  in  these  types  of 
securities.  As  such,  the  proposed  rule 
change  is  consistent  with  Section  6(b)  * 
of  the  Act.  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  *  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
MemSers,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  pwrsons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 


M5U.S.CS78«(b). 
»15U.S.CS78HbX5J. 
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Commission,  and  aU  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  File  No.  SR-CBOE-97-01  and 
should  be  submitted  by  April  15, 1997. 

rv.  Commission's  Findings  and  Order 
Granting  Approval  of  Proposed  Rule 
Change 

The  Commission  has  reviewed 
carefully  the  CBOE's  proposed  rule 
change  and  proposed  Amendment  No.  1 
and  believes,  for  the  reasons  set  forth 
below,  this  proposal  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
believes  the  proposal  is  consistent  with 
Section  6(b)(5) "  of  the  Act  which 
requires  national  securities  exchanges  to 
have  rules  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and  in  general,  to  protect  investors  and 
thepublic  interest. 

The  Commission  notes  that  the  CBOE 
proposal  conforms  the  CBOE's  listing 
standards  for  "Other  Securities"  to 
those  of  other  exchanges.^  As  such,  the 
Commission  believes  the  proposal 
should  allow  the  Exchange  to  compete 
more  effectively  with  other  exchanges 
for  the  listing  of  these  types  of 
securities.  The  Commission  notes  that 
ahhou^  it  is  reasonable  for  the 
Exchange  to  delete  from  CBOE's  rules 
certain  mandatory  listing  standards  for 
"Other  Securities,"  *  proposals  that 
deviate  from  these  standards  might  raise 
novel  or  significant  regulatory  issues 
that  would  require  a  proposed  rule 
change  to  Ust  the  product."  Further,  in 


•15U.S.C§78«(bK5). 

'  See,  e.g..  Section  107A  of  the  Amex  Company 
Guide:  Section  703.19  of  tbe  NYSE  Usted  Company 
Manual 

*The  affected  provisions  currently  prevent  the 
listing  of  (1)  any  cash  settled  product  settled  in  any 
currency  other  than  U.S.  dollars  or  (2)  any  product 
that  has  a  mandatary  redemption  price  of  less  than 
three  dollars.  In  addition,  CBOE  proposes  to 
eliminate  the  provision  requiring  a  minimum  of  lOO 
public  holders  if  the  security  is  traded  in  thousand 
dollar  denominations. 

*See  e.g.,  Securities  Exchange  Act  Release  No. 
27753  (March  1,  1990).  55  FR  8626  (March  B,  1990) 
(order  approving  File  No.  SR-Amex-a9-29).  For 
example,  a  stock  index-linked  note  that  was  payable 
in  foreign  currency  «vould  raise  important 


approving  the  elimination  of  the  100 
holder  requirement  where  the  security 
is  traded  in  thousand  dollar 
denominations,  the  Commission  notes 
that  the  rule  will  still  require  that  the 
security  have  a  minimum  market  value 
at  issuance  of  $4  million.  This  should 
help  to  ensure  that  issuances  in  $1,000 
denominations  are  large  enough  to 
support  a  liquid  market. 

Tne  Commission  finds  good  cause  for 
approving  the  foregoing  rule  change 
proposal  and  proposed  Amendment  No. 
1  on  an  accelerated  basis  prior  to  the 
thirtieth  day  after  the  date  of 
publication  thereof  in  the  Federal 
Register.  As  discussed  above,  the 
proposal  received  no  comments.'" 
Based  on  the  above,  the  Commission 
finds  that  consistent  with  Sections 
6(b)(5) "  and  19(b)(2) «  of  the  Act,  good 
cause  exists  to  accelerate  approval  of  the 
proposal,  as  amended. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2) "  of  the  Act.  that  the 
proposed  rule  change  (SR-CBCffi-97- 
01).  including  Amendment  No.  1.  is 
hereby  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  RegulatitMi,  pursuant  to  the  delegated 
authority.** 
Jonadian  G.  Katz, 
Secretary. 

[FR  Doc.  97-7395  Filed  3-24-97;  8:45  am] 
MLUNQ  CODE  SOIO-tl-M 


[Retoaaa  No.  34-38413;  File  No.  8R-CSE- 
97-^ 

Self-Regulatory  Organizations;  Notlcs 
of  HHng  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  Jtw 
Cincinnati  Stock  Exchange,  Inc. 
Relating  to  Regulatory  Data 
SubmlMions 

March  18, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  and  Rule  19b-4  *  thereunder, 


regulatory  issues  among  which  might  include  the 
need  to  address  appropriate  product  term  and  risk 
diaclosure,  costomer  suitability,  and  settlement 
procedures.  Accordingly,  the  Commission  expects 
the  CBOE  to  consult  with  it  on  the  need  to  file  a 
Section  19(b)  rule  change  to  list  a  prtxluct  tvith 
such  terms  under  the  Rule  31.5  listing  standards. 

>°  See  Securities  Exchange  Act  Releese  No.  37472 
Ouly  23.  1996).  61  FR  40058  (July  31, 1996) 
(approving  File  No.  SR-Phlx-«6-28);  Securities 
Exchange  Act  Release  No.  37165  (May  3.  1996),  61 
FR  21215  (May  9,  1996)  (approving  File  No.  SR- 
Amex-96-15). 

"15U.SCS78«(b)(5). 

"15U.S.CS788(bK2). 

"15U.S.C.  §78s(b)(2). 
"17  CFR  200.30-3(a)(12). 
•15U.S.C§78a(b)(l). 
M7  CFR  240.19b-*. 


notice  is  hereby  given  that  on  March  6, 
1997,  as  amended  on  March  14, 1997,3 
The  Qndnnati  Stock  Exchange, 
Incorporated  ("CSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
CSE.  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  form  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  hereby  proposes  to  amend 
Rule  4.2  to  add  Interpretation  .02  to 
clarify  CSE  members'  obligation  to 
provide  regulatory  infcmnation 
routinely  to  the  Exchange.  The  text  of 
the  proposed  rule  change  is  available  at 
the  office  of  the  Secretary,  CSE  and  at 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statemmt  of  the  Purpose  of,  and 
Statutory  Basts  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of,  and  basis  fw,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  It«n  IV  below.  The  CSE  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

In  December,  1995,  in  an  attraipt  to 
improve  the  quality  and  quantity  of 
available  regulatory  data,  the  Exchange 
requested  that  members  submit  certain 
regulatory  data  to  CSE  on  a  daily  basis. 
Members  were  informed  of  this 
requirement  by  Regulatory  Circular  #95- 
04,  dated  December  22, 1995.  As  part  of 
its  ongoing  attempt  to  enhance  its 
examination  and  surveillance  programs, 
the  Exchange  now  proposes  to  codify 
this  data  subnussion  requirement  by 
adding  Interpretation  .02  to  Rule  4.2, 
Furnishing  of  Records. 


>  On  March  14, 1997,  the  CSE  filed  Amendment 
No.  1  to  its  proposal  with  the  Conunission.  The 
amendment  redesignates  the  proposal  as  a 
"noncontroversial"  rule  filing  under  Rule  19b- 
4(eX6)  under  the  Act  rather  than  a  filing  under  Rule 
19b-4(e).  See  Lett^  from  Adam  Gurwitz.  Vice 
President  Legal  and  Secretary,  CSE.  to  Elaine 
Darroch.  Attorney-Adviser,  Division  of  Market 
Regulation,  dated  March  14, 1997. 
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Pxirsuant  to  Regulatory  Cirtnilar  #95- 
04,  members  are  currently  required  to 
submit  certain  data  pertaining  to  agency 
orders  and  proprietary  trades.  The 
Exchange  recognizes,  however,  that  the 
types  of  data  it  requires  will  likely 
change  as  CSE's  regulatory  program 
evolves.  The  proposed  rule  change  will 
therefore  impose  a  general  regulatory 
data  submission  requirement  that  will 
refer  members  to  the  ciurent  Regulatory 
Qrcular  delineating  order,  market,  and 
transaction  submission  requirements.  In 
this  way.  the  Exchange  will  retain  the 
flexibility  necessary  for  effective 
regulatory  surveillance  and  enforcement 
efforts. 


(2)  Basis 

The  Exchange  beUeves  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  *  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)  >  in  partictilar  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  and  to  remove 
impediiments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  oatioaal  market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiiectiveneas  of  the 
Propoaed  Rule  Change  and  Timing  fbr 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affisct 
the  protection  of  investors  or  the  public 
intoest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
w««  provided  to  the  Commission  for  its 
review  at  least  five  days  prior  to  the 
filing  date;  •  and  (4)  does  not  become 
operative  for  30  days  from  March  14, 
1997,'  the  rule  change  has  become 


•X5U.S.C$7»f(b). 

»15U.S.C§78*(bX5). 

•Tb«  CnmniiMioo  wmiwd  the  five-day  prvfilug 
raqniramaot.  because  the  Conunjssion  had  the 
opportunity  to  review  the  propoaal  when  it  was 
filed  as  SR-CSE-97-04.  pursuant  to  Section 
lQ(bN2|  of  the  Act.  The  previous  proposal  was 
withdrawn  oo  March  6.  1997  and  refiled  pursuant 
to  Smiioa  l»(bK3MA)  of  the  Act. 

'Although  the  proposal  was  originally  filed  with 
the  Cofunission  on  March  6.  1997.  the  Commission 
notes  that  any  substantive  amendment  to  a 
proposed  rale  change  Cled  under  Rule  19b-«(eN6) 


effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  8  and  Rule  19b-4(e)(6) » 
thereunder.  In  particular,  the 
Commission  believes  the  proposal 
qualifies  as  a  "noncontroversial  filing" 
in  that  the  proposed  standards  do  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest  and  do 
not  impose  any  significant  burden  on 
competition.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule 
change.*"  the  Conunission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Conunission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  the 
furtherance  of  the  purposed  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.Q  .52.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
should  refer  to  File  No.  SR-CSE-97-05 
and  should  be  submitted  by  April  15, 
1997. 

For  tHe  Conunission  by  the  Division  of 
Market  Regulation,  ptusuant  to  delegated 
authority." 

looadiaa  G.  Katz. 

Secretary. 

PTt  Doc.  97-7392  Filed  3-24-97;  8:45  am) 
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causes  the  30-day  delayed  implemeotation  period 
to  be  restarted  from  the  date  of  the  filing  of  the 
amendment.  See  Securities  Exchange  Act  Release 
No.  35123  (Dec  20.  1994).  59  FR  66692  (Dec.  28. 
1994). 

•15U.iCS78a(bK3). 

•  17  CFR  240.19b-4(e)(»). 

"The  60  day  abrogation  period  coounancBS  from 
March  14,  1997.  the  date  of  the  submission  of  the 
substantive  amendment 

"  17  CFR  200.30-3(aKl2). 


[Release  No.  34-38411;  File  No.  SR-NYSE- 
97-01J 

Self-Regulatory  Organization;  Notice  of 
Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  Rule  431 
C'Margin  Requirements") 

March  17,  1997. 

Pvu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  January  9, 1997  the  New  York 
Stock  Exchange,  Ina  ("Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  D  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fixim  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulwtance  at 
the  Propoeed  Rule  Change 

The  Exchange  has  filed  amendments 
to  Rule  431  ("Margin  Requirements"). 
The  change  consists  of  amendments 
reganling  permitted  market  maker  and 
specialist  offset  positions  being 
eliminated  from  Regulation  T  of  the 
Federal  Reserve  Board  ("FRB")  and  to 
acknowledge  specific  provisions  of  Rule 
15c3-l  of  the  Securities  Exchange  Act 
of  1934  ("the  Net  Capital  Rule").  The 
proposed  rule  change  also  incorporates 
in  Rule  431  cash  account  transactions 
permitted  by  the  FRB  and  SEC,  as  well 
as  incorporating  several  definitions. 
Proposed  new  language  is  italicized; 
proposed  deletions  are  in  brackets. 

Proposed  Amendment  of  Rule  431 

Margin  Requirements 

Rule  431.  (a)  through  (f)(2)(q 
unchanged. 

(J)  Registered  specialists,  market 
makers  or  traders. — Notwithstanding 
the  other  provisions  of  this  sub-section 
(f)(2),  a  member  organization  may  clear 
and  carry  the  listed  option  transactions 
of  one  or  more  registered  specialists, 
registered  market  makers  or  registered 
traders  in  options  (which  registered 
traders  are  deemed  specialists  for  all 
purposes  under  the  Sectirities  Exchange 
Act  of  1934  pursuant  to  the  rules  of  a 
national  exchange)  (hereinafter  referred 
to  as  "specialises)",  upon  a  "Good 
Faith"  margin  basis  satisfectory  to  the 
concerned  parties,  provided  [that  all 
real  and  potential  risks  in  accounts 
carried  imder  such  arrangements  are  at 
all  times  adequately  covered  by  the 
margin  maintained  in  the  account  or  in 
the  aijsence  thereof,  by  the  carrying 


member  organization's  excess  Net 
Capital  under  Rule  325.]  the  "Good 
Faith  "  margin  requirement  is  not  less 
than  the  Net  Capital  haircut  deduction 
of  the  member  organization  carrying  the 
transaction  pursuant  to  Rule  325.  In  lieu 
of  collecting  the  "Good  Faith"  margin 
requirement,  a  carrying  member 
organization  may  elect  to  deduct  in 
computing  its  Net  Capital  the  amount  of 
any  deficiency  between  the  equity 
maintained  in  the  account  and  the 
"Good  Faith  "  margin  required. 

For  purposes  of  this  paragraph 
(fX2)(J),  a  permitted  offset  position 
means,  in  the  case  of  an  option  in  which 
a  specialist  makes  a  market,  a  position 
in  the  underlying  asset  or  other  related 
assets,  and  in  the  case  of  other 
securities  in  which  a  specialist  makes  a 
market,  a  position  in  options  overlying 
the  securities  in  which  a  specialist 
makes  a  market.  Accordingly,  a 
specialist  in  options  may  establish,  on  a 
share-for-share  basis,  a  long  or  short 
position  in  the  securities  underlying  the 
options  in  which  the  specialist  makes  a 
market,  and  a  specialist  in  securities 
other  than  options  may  purchase  or 
write  options  overlying  the  securities  in 
which  the  specialist  makes  a  market,  if 
the  account  holds  the  following 
permitted  offset  positions: 

(i)  A  short  option  position  which  is 
"in  or  at  the  money"  and  is  not  offset 
by  a  long  or  short  option  position  for  an 
equal  or  greater  number  of  shares  of  the 
same  underlying  security  which  is  "in 
the  money"; 

(ii)  A  long  option  position  which  is 
"in  or  at  the  money"  and  is  not  offset 
by  a  long  or  short  option  position  for  an 
equal  or  greater  number  of  shares  of  the 
same  underlying  security  which  is  "in 
the  money"; 

(Hi)  A  short  option  position  against 
which  an  exercise  notice  was  tendered; 
(iv)  A  long  option  position  which  was 
exercised; 

(v)  A  net  long  position  in  a  security 
(other  than  an  option)  in  which  a 
specialist  makes  a  market; 

(vi)  A  net  short  position  in  a  security 
(other  than  an  option)  in  which  the 
specialist  makes  a  market;  or 

(vii)  A  specified  portfolio  type  as 
referred  to  in  SEC  Rule  15c3-l— 
Appendix  A. 

For  purposes  of  this  paragraph 
(fK2)(J).  the  term  "in  or  at  the  money" 
means  the  current  market  price  of  the 
underlying  security  is  not  more  than  two 
standard  exercise  intervals  below  (with 
respect  to  a  call  option)  or  above  (with 
respect  to  a  put  option)  the  exercise 
price  of  the  option:  the  term  "in  the 
money"  means  the  current  market  price 
of  the  underlying  asset  or  index  is  not 
below  (with  respect  to  a  call  option)  or 


above  (with  respect  to  a  put  option)  the 
exercise  price  of  the  option;  and,  the 
term  "overlying  option"  means  a  put 
option  purchased  or  a  call  option 
written  against  a  long  position  in  an 
underlying  asset;  or  a  call  option 
purchased  or  a  put  option  written 
against  a  short  position  in  an  underlying 
asset. 

Sectirities,  including  options,  in  such 
accounts  shall  be  valued  conservatively 
in  the  light  of  current  market  prices  and 
the  amoimt  which  might  be  realized 
upon  liquidation.  Substantial  additional 
margin  must  be  required  or  excess  Net 
Capital  maintained  in  all  cases  where 
the  securities  carried:  (i)  are  subject  to 
unusually  rapid  or  violent  changes  in 
value  including  volatility  in  the 
expiration  months  of  options,  (ii)  do  not 
have  an  active  market,  or  (iii)  in  one  or 
more  or  all  accounts,  including 
proprietary  accoimts  combined,  are 
such  that  they  cannot  be  liquidated 
promptly  or  represent  undue 
concentration  of  risk  in  view  of  the 
carrying  organization's  Net  Capital  and 
its  overall  exposure  to  tnaterial  loss. 

(K)  imchanged. 

(L)  Exclusive  designation. — A 
customer  may  designate  at  the  time  an 
option  order  is  entered  which  security 
position  held  in  the  account  is  to  serve 
in  lieu  of  the  required  margin,  if  such 
service  is  offered  by  the  member 
organization;  or  the  customer  may  have 
a  standing  agreement  with  the  member 
organization  as  to  the  method  to  be  used 
for  determining  on  any  given  day  which 
security  position  will  be  used  in  lieu  of 
the  margin  to  support  an  option 
transaction.  Any  security  held  in  the 
account  which  serves  in  lieu  of  the 
required  margin  for  a  short  put  or  short 
call  shall  be  unavailable  to  support  any 
other  option  transaction  in  the  account 

(M)  Cash  account  transactions. — A 
member  organization  may  make  option 
transactions  in  a  customer's  cash 
account,  providing: 

(i)  The  transaction  is  permissible 
under  Section  220-8  of  Regulation  T  of 
the  Board  of  Governors  of  the  Federal 
Reserve  System;  or 

(ii)  The  transaction  is  a  debit  put 
spread  in  listed  broad-based  index 
options  with  European-style  exercise 
comprised  of  a  long  put(s)  coupled  with 
a  short  puUs)  overlying  the  same  broad- 
based  index  with  an  equivalent 
underlying  aggregate  index  value  and 
the  short  put(s)  and  long  put(s)  expire 
simultaneously,  and  the  strike  price  of 
the  long  putfs)  exceed  the  strike  price  of 
the  short  put(s). 


U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

Regulation  T  of  the  FRB  currently 
prescribes  option  margin  requiremraits. 
In  April  1996,  the  FRB  amended 
Regulation  T  to  effectively  delegate 
margin  requirements  for  options 
transactions  for  both  customers  and 
market  makers/specialists,  shifting 
responsibility  for  establishing  margin 
requirements  for  such  transactions  to 
the  self-regulatory  organizations.  This 
amendment  to  Regulation  T  will  become 
effective  June  1,  1997. 

Accordingly,  the  proposed 
amendments  incorporate  the  current 
FRB  requirements  into  Exchange  Rule 
431  so  that  they  may  remain  in  effect 
after  June  1, 1997.  The  proposed 
amendments  also  incorporate  certain 
treatments  of  positions  recognized 
under  the  Net  Capital  Rule. 

Specifically,  the  proposed 
amendments  to  Rule  431  adopt 
provisions  regarding  permitted  market 
maker  and  specialist  offset  positions 
from  Regulation  T  and  the  Net  Capital 
Rule.  Iliese  offset  positions  would  be 
subject  to  the  same  "good  faith"  margin 
treatment  as  oirrently  accorded  under 
Regulation  T  and  would  require  the 
clearing/carrying  firm  to  comply  with 
the  applicable  haircut  requirements  of 
the  Net  Capital  Rule  for  any  cash  margin 
deficiency  (e.g.,  the  difference  between 
the  margin  required  under  Rule  431  and 
the  amount  received  from  the  specialist/ 
maricet  maker).  The  proposal  also 
incorporates  the  current  Regulation  T 
definitions  of  the  terms  "in  or  at  the 
money,"  "in  the  money"  and  "overlying 
options."  The  parameters  for  permitted 
offsets  within  the  "in  or  at  the  money" 
definition  have  been  expanded  from  one 
to  two  "standard  exercise  intervals." 

Section  (f)(2)0)  of  the  rule  has  been 
revised  in  order  to  clarify  the  existing 
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definition  of  "good  faith"  margin 
requirements. 

A  new  provision  has  been  added 
(Section  (f)(2)(L))  to  incorporate  the 
provisions  currently  contained  in 
Regulation  T  regarding  "exclusive 
designation"  that  allow  a  customer  to 
designate  which  security  position  in  an 
account  is  to  be  utilized  to  cover  the 
required  margin  at  the  time  an  option 
order  is  entered;  provided  the  member 
organization  offers  such  a  service. 

Further,  Section  (f)(2)(M)  has  been 
added  to  incorporate  those  cash  account 
transactions  currently  permitted  under 
Regulation  T  and  the  debit  put  spread 
ciurently  allowed  pursuant  to  the 
Commission's  no-action  letter  on 
"theoretical  pricing."* 

(2)  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  (6)(b)(5)  olthe  Securities 
Exchange  Act  of  1934  (the  "Act")  which 
provides  that  the  rules  of  the  Exchange 
be  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  the  investing  pubUc.  The 
proposed  rule  change  is  also  consistent 
with  the  rules  and  regulations  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  for  the  purpose  of 
preventing  the  excessive  use  of  credit 
for  the  piutihase  or  carrying  of 
seciirities,  pursuant  to  Section  7(a)  of 
the  Act. 

(B)  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

The  Exchange  beheves  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  E£RBctiveness  of  the 
PropoMd  Rule  Change  and  Timing  for 
Commiation  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Kagiater  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 


organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  be 
disapproved. 

rv.  Solicitation  of  Comments 

hiterested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secrettiry.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tliat  are  filed  vnth  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &t)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copjring  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  File  No.  SR-NYSE- 
97-01  and  should  be  submitted  by  April 
15,  1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pnirsuant  to  delegated 
authority 

Jonathan  G.  Katz. 

Secretary. 

IFR  Doc.  97-7393  Filed  3-24-97;  8:45  am] 
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'  Letter  deted  March  15.  1994  from  Brandon 
Becker,  Director.  Divisioa  of  Market  Regulation 
•ddreseed  to  Ms.  Mvy  L  Bender  (CBOE)  and  Mr. 
Tunothy  Hinkaa  (001). 


[Halaaae  No.  34-38416;  FHc  No.  SR-PHLX- 
97-101 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Citange  by  ttie 
Ptiiladeiphia  Stoctc  Exchange,  Inc. 
Relating  to  a  Clarification  of  the 
Exemptions  From  ttie  Exchange 
Examination  Fee 

March  18. 1997. 

Piusuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereimder,* 
notice  is  hereby  given  that  on  February 
28,  1997,  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX  "  or  "Exchange  ") 


>l5U.S.C578e(bMl)(19e«). 
» t7  CFR  240.196-4  (1991). 


filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  PHLX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend  one  of  the 
exemptions  to  its  existing  examination 
fee  in  order  to  clarify  to  which  firms  the 
fee  is  applicable.  The  text  of  the 
amendment  to  the  fee  schedule  language 
is  as  follows  (new  text  is  italicized): 

Examination  Fee — $1,000  monthly 

This  fee  is  applicable  to  member/ 
participant  organizations  for  which  the 
PHLX  is  the  DEA.  The  following 
organizations  are  exempt:  (1)  inactive 
organizations;  (2)  organizations 
operating  from  the  PHLX  trading  floor 
which  have  demonstrated  that  at  least 
25%  of  their  income  as  reflected  on  the 
most  recently  submitted  FOCUS  Report 
was  derived  from  floor  activities;  (3) 
organizations  for  any  month  where  they 
incur  transaction  or  clearing  fees 
charged  directly  by  the  Exchange  or  by 
its  registered  clearing  subsidiary, 
provided  that  the  fees  exceed  the 
examination  fee  for  that  month;  and  (4) 
organizations  affifiated  with  an 
organization  exempt  from  this  fee  due  to 
the  second  or  third  category.  AffiUation 
includes  an  organization  that  is  a 
wholly  owned  subsidiary  of,  or 
controlled  by  or  imder  common  control 
with,  an  "exempt"  member  or 
participant  organization.  An  inactive 
organization  is  one  which  has  no 
securities  transaction  revenue,  as 
determined  by  semi-annual  FOCUS 
reports,  as  long  as  the  organization 
continues  to  have  no  such  revenue  each 
month. 

n.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pn^Mtsed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PHLX  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  s{}ecified 
in  Item  IV  below.  The  PHLX  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Oie  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  second 
exemption  to  the  Exchange's  $1,000  per 
month  examination  fee.^  This  fee  was 
initially  adopted  to  recoup  the  costs  of 
examining  firms,  for  which  the 
Exchange  is  the  Designated  Examining 
Authority  ("DEA"),  which  contribute 
little  if  any  revenue  to  the  Exchange  to 
offset  the  expense  of  conducting  such 
examinations.*  Because  this  fiee  was 
intended  to  pertain  to  a  specific  group 
of  members  and  participants,  a  number 
of  exemptions  were  carved  out  for  firms 
which  do  generate  enough  revenue  to 
the  Exchange  to  offset  examining  costs 
or  which  are  inactive.  One  of  the 
exemptions,  organizations  operating 
bom  the  PHLX  trading  floor,  has  proved 
to  be  too  vague.  The  Exchange  has 
foimd  that  a  number  of  member  or 
participant  organizations  which  operate 
primarily  or  exclusively  bom  off  the 
floor,  have  entered  into  arrangements 
whereby  they  argue  that  they  meet  this 
exemption.^  Specifically,  a  floorbroker 
or  Registered  Options  Trader  from 
another  firm  which  does  conduct 
business  on  the  floor  becomes  dually 
affiliated  with  the  off-floor  member  or 
participant  organization  and  may  or 
may  not  ever  do  any  business  for  that 
firm  on  the  floor.  These  firms  have 
argued  that  this  dual  affiliation  would 
qualify  them  as  an  organization 
operating  from  the  PHLX  trading  floor 
since  they  now  have  an  affiliated  person 


*  See  Securities  Exchange  Act  Release  No.  35091 
(Dec  12, 1994),  59  FR  65558  (Dec  20,  1994). 

*  In  the  filing  submitted  by  the  Exchange  to  adopt 
this  fee,  the  Exchange  noted  that  nuny  of  these 
firms  are  located  in  other  geographic  regions,  thus 
requiring  increased  staff  time  and  travel  expenses 
to  conduct  examinations.  It  was  further  noted,  that 
many  of  these  firms  trade  products  not  available  on 
the  PHLX,  thus  requiring  additional  time  and 
money  to  train  and  prepare  the  examiners  who 
conduct  the  exams.  Securities  Exchange  Act  Release 
No.  35091  (Dec  12, 1994),  59  FR  65SS8  (Dec.  20. 
1994). 

'  Currently  13  firms  are  subject  to  the 
examination  fee  out  of  approximately  140  fimu  for 
which  the  Exchange  is  the  DEA.  Seven  of  the  13 
firms  made  colorable  arguments  that  they  were  not 
subject  to  the  examination  fee  under  the  previous 
interpretation  and  the  Exchange  took  note  of  their 
argument.  Therefore,  during  the  time  prior  to  filing 
this  proposed  rule  change,  those  firms  were  not 
charged  the  examination  fee.  Accordingly,  this  is  a 
new  fee  toihat  class  of  firms  that  are  now  subject 
to  the  fee  by  reason  of  the  25%  revenue  test  Letter 
from  Michele  R.  Weisbaum,  Vice  President  and 
General  Counsel,  PHLX  to  Karl  Vamer,  Office  of 
Market  Supervision,  Division  of  Market  Regulation, 
SEC.  dated  March  13, 1997;  Letter  from  Michele  R. 
Weisbaum,  Vice  President  and  General  Counsel, 
PHLX  to  Karl  Varner,  Office  of  Market  Supervision, 
Division  of  Market  Regulation,  SEC,  dated  March 
17, 1997. 


on  the  trading  floor.  Under  this 
arrangement,  these  off-floor  firms  may 
still  not  generate  revenue  to  offset  the 
costs  of  examining  them.  The  Exchange 
believes,  however,  that  the  description 
of  the  fee's  exemption  for  firms 
operatii^  fixim  the  trading  floor  may 
have  been  unintentionally  vague  enough 
to  permit  this  interpretation  and  thus 
determined  to  add  an  objective 
measurement. 

Under  this  new  test,  any  organization 
which  can  demonstrate  that  it  has 
derived  at  least  25%  of  its  revenues  in 
a  calendar  quarter  from  floor  trading 
activity,  will  be  deemed  to  have  covered 
the  cost  of  examining  the  firm  and  will 
then  be  exempt  from  the  $1,000  per 
month  flee. 

The  propKJsed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(4),  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities  in  that  it  clarifies  which  firms 
are  deemed  to  have  paid  their  shaie  of 
the  cost  of  an  examination  by  setting  an 
objective  income  test. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  beheve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

Cm  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  E£Eectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  on  February  28, 1997,  pursuant 
to  Section  19(b)(3)(A)  of  the  Act"  and 
subparagraph  (e)(2)  of  Rule  19b— 4 
thereimder,^  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitadon  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  E)C  20549.  Copies  of  the 
submission,  aU  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  insf)ection  and  copying  at 
the  principal  office  at  the  PHLX.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-97-10  and  should  be 
submitted  by  April  15, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
fooadiaB  G.  Katz, 
Secretary. 

(FR  Doc.  97-7391  Filed  3-24-97;  8:45  ami 
aujNQ  cooc  wie-ot-M 


[Rateass  No.  34-38415;  Fits  Na  8R-Phlx- 
97-06] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange.  Inc. 
Relating  to  Reducing  the  Value  of  ttie 
Super  Cap  Index 

March  18,  1997. 

On  January  9, 1997,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act"),»  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
reduce  the  value  of  its  Super  Cap  Index 
("Index")  option  ("HEX")  to  one-half  its 
present  value  by  doubling  the  divisor 
used  in  calculating  the  Index  The  Index 
is  comprised  of  the  top  five  options- 
eligible  common  stocks  of  U.S. 
companies  traded  on  the  New  York 
Stock  Exchange  ("NYSE"),  as  measured 
by  capitahzation.  The  other  contract 


•15  U.S.C  §78s(b)(3)(A). 
'17CFR240.19b-4(e). 


•17CFR200.3O-3(a)(12). 
'15  U.S.C  78s(b)(l). 
»17CFR240.19b-4. 


/Ml 


14178 


Federal  Register  /  Vol.  62.  No.  57  /  Tuesday,  March  25.  1997  /  Notices 


specifications  for  the  HFX  will  remain 
unchanged. 

Notice  of  the  proposal  was  published 
for  comment  and  appeared  in  the 
Federal  Register  on  February  12. 1997.^ 
No  comment  letters  were  received  on 
the  proposal.  On  March  18.  1997.  the 
Phbc  filed  Amendment  No.  1  to  the 
proposed  rule  change.*  This  order 
approves  the  Phlx's  proposal,  as 
amended. 

I.  Description  of  the  Proposal 

The  Exchange  began  trading  the  HFX 
in  November,  1995.*  The  Index  was 
created  with  a  value  of  350  on  its  l>ase 
date  of  May  31,  1995  which  rose  to  540 
on  January  29,  1997.  Thus,  the  value  of 
the  Index  has  increased  54%  since 
inception.*  Consequently,  the  premium 
for  HEX  options  also  has  risen.  In  May, 
1996.  the  Exchange  filed  a  proposed 
rule  change  to  reduce  the  value  of  the 
Index  to  one-third  of  its  then  present 
value;  although  this  proposal  was 
approved  by  the  Conunission, 
operational  limitations  prevented  its 
implementation.^  Thus,  the  Index  has 
never  been  split. 

As  a  result,  the  Exchange  proposes  to 
conduct  a  "two-for-one  split"  of  the 
Index,  such  that  the  value  would  be 
reduced  to  one-half  of  its  present  value. 
In  order  to  account  for  the  split,  the 
number  of  HFX  contracts  will  be 
doubled,  such  that  for  each  HFX 
contract  currently  held,  the  holder 
would  receive  two  contracts  at  the 
reduced  value,  with  a  strike  price  one- 
half  of  the  original  strike  price.  For 
instance,  the  holder  of  a  HFX  540  call 
will  receive  two  HFX  270  calls.  The 
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'  See  Securities  Exchange  Act  ReleaM  No.  38247 
(Febniary  5.  1997),  62  FR  6596  (February  12.  1997). 

*  In  Amendment  No.  1,  the  Exchange  provides 
that  the  position  and  exercise  limits  for  HFX 
options  will  remain  at  5,500  contracts,  as  opposed 
to  being  doubled  as  originally  proposed,  upon  the 
effective  date  of  the  two-for-one  split  of  the  Index. 
The  Phlx  states  that  because  the  Super  Cap  Index 
currently  maintains  low  open  interest  in  the  non- 
expiring  series,  noo  of  which  involves  customer 
accounts,  the  Phlx  does  not  believe  a  doubling  of 
the  position  and  exercise  limits  is  warranted.  See 
letter  from  Theresa  McCloskey,  Vice  President. 
Regulatory  Services,  PhU,  to  Sharon  Lav»son. 
Senior  Special  Counsel,  OfGce  of  Market 
Supervision  ("OMS"),  Division  of  Market 
Regulation  ("Divsion").  Commission,  dated  March 
17,  1997  ('Amendment  No.  1"). 

»  See  Securities  Exchange  Act  Release  No.  36369 
(October  13,  1995).  60  FR  54272  (October  20.  1995). 

•  See  letter  from  Theresa  A.  McCloskey,  Vice 
President.  Regulatory  Services,  Phbt.  to  James  T. 
McHale.  Attorney.  OMS.  Division.  Commission, 
dated  January  31,  1997  ("PhU  letter"). 

'  See  Securities  Exchange  Act  Release  No.  37536 
(August  7.  1996)  (SR-Phlx-96-17).  The  Options 
Clearing  Corporation  was  not  able  to  accept  certain 
strike  prices  resulting  from  a  ihree-for-one  split, 
because  dividing  certain  strike  prices  by  three 
resulted  in  a  strike  price  with  loo  many  decimal 
places.  This  operational  limitation  does  not  arise  in 
a  two-for-one  split. 


position  and  exercise  limits  applicable 
to  the  HFX  will  remain  at  5.500 
contracts,"  and  the  trading  symbol  will 
remain  HFX. 

In  conjunction  with  the  split,  the 
Exchange  will  list  strike  prices 
surrounding  the  new,  lower  index 
value,  pursuant  to  Phlx  Rule  IIOIA." 
The  Exchange  will  announce  the 
effective  date  of  the  split  by  way  of  an 
Exchange  memorandum  to  the 
membership,  which  will  include  notice 
of  the  strike  price  changes.^" 

The  Phlx  states  that  me  purpose  of  the 
proposal  is  to  attract  additional  liquidity 
to  the  product  in  those  series  that  pubUc 
customers  are  most  interested  in 
trading.  For  example,  a  near-term,  at- 
the-money  call  option  series  currently 
trades  at  approximately  $2,125  per 
contract.'!  The  Exchange  believes  that 
certain  investors  and  traders  currently 
may  be  impeded  from  trading  at  such 
levels.  With  the  Index  spht,  that  same 
option  series  (once  adjusted],  with  all 
else  remaining  equal,  could  trade  at 
approximately  $1,062  per  contract.  The 
Phlx  believes  that  a  reduced  premium 
value  should  encoiu-age  additional 
investor  interest. 

In  support  of  its  proposal,  the 
Exchange  notes  that  Super  Cap  Index 
options  provide  an  important 
opportunity  for  investors  to  hedge  and 
speculate  upon  the  market  risk 
associated  with  the  underlying  stocks. 
By  reducing  the  value  of  the  Index,  the 
Phbc  believes  such  investors  will  be  ablp 
to  utilize  this  trading  vehicle,  while 
extending  a  smaller  outlay  of  capital. 
The  Exchange  believes  that  this,  in  turn, 
should  attract  additional  investors  and 
create  a  more  active  and  liquid  trading 
environment. 

n.  Discussion 

The  Commission  finds  that  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  ndes 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  Section 
6{b)(5)  of  the  Act."  Specifically,  the 
Commission  believes  that  reducing  the 
value  of  the  Index  will  serve  to  promote 
the  public  interest  and  help  remove 
impediments  to  a  bee  and  open 
securities  market,  by  providing  a 


•  See  Amendment  No.  1,  Supra  note  4. 

*  Specifically,  because  the  Index  value  would  be 
less  than  500,  the  applicable  strike  price  interval 
would  be  $5  in  the  near  term  months  (the  first  four 
consecutive  months  series)  and  $25  in  the  far  term. 
See  Rule  1 101  A(a). 

'•Sec  note  13,  infra. 

"With  the  Index  at  540,  a  February  540  call  on 
January  29,  1997  was  priced  at  approximately  2r/«, 
multiplied  by  10O=.$2.125.  See  Phlx  letter,  supra 
note  6. 

■»l5U.S.C78injK5). 


broader  range  of  investors  with  a  means 
of  hedging  exposure  to  market  risk 
associated  with  securities  representing 
the  most  highly  capitalized  companies 
traded  on  the  NYSE.  Further,  the 
Commission  notes  that  reducing  the 
value  of  HFX  options  should  help 
attract  additional  investors,  thus 
creating  a  more  active  and  liquid  trading 
market.  The  Commission  notes  that  the 
Phlx  will  be  providing  market 
participants  with  adequate  prior  notice 
of  the  Index  level  change  in  order  to 
avoid  investor  confusion." 

The  Commission  believes  that 
doubling  the  Index's  divisor  will  not 
have  an  adverse  market  impact  or  make 
trading  in  HFX  options  susceptible  to 
manipulation.  After  the  split,  the  Index 
will  continue  to  be  comprised  of  the 
same  stocks  with  the  same  weightings, 
will  be  calculated  in  the  same  manner 
(except  for  the  change  in  divisor)  and 
will  have  the  same  position  and  exercise 
limits.  Finally,  the  Phbc's  surveillance 
procedures  also  will  remain  the  same. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  Amendment  No.  1 
provides  that  the  position  and  exercise 
limits  for  HFX  options  will  remain  at 
5.500  contracts,  as  opposed  to  being 
doubled  as  originally  projKjsed,  upon 
the  effective  date  of  the  two-for-on  split 
of  the  Index.  The  Phlx  states  that 
because  the  Super  Cap  Index  currenfly 
maintains  low  open  interest  in  the  non- 
expiring  series,  none  of  which  involves 
customer  accounts,  the  Phbc  does  not 
believe  a  doubling  of  the  position  and 
exercise  limits  is  warranted.  The 
Commission  finds  that  Amendment  No. 
1  strengthens  the  proposal  by 
maintaining  position  and  exercise  limits 
at  their  current  levels,  which  should 
continue  to  reduce  the  likehhood  of 
manipulation.  Moreover,  the 
Commission  notes  that  all  of  the  market 
participants  holding  existing  positions 
in  HFX  options  will  continue  to  hold 
positions  well  within  the  5.500  contract 
limit  once  the  Index  is  split  and  their 
positions  are  doubled.  Accordingly, 
there  is  no  market  need  to  double 
position  limits,  as  Phbc  originally 
proposed,  to  provide  investors  a  period 
of  time  in  which  to  reduce  their  double 


"The  Phlx  will  be  issuing  a  circular  to  its 
membership,  within  one  week  of  the  effisctive  date 
of  the  change,  which  will  advise  members  of  the 
reduction  in  value  of  the  HFX  and  specific  strike 
prices  for  the  adjusted  HFX  options.  Telephone 
Conversation  between  Edith  Hallaban,  Special 
Counsel.  Regulatory  Services.  PhU,  and  James  T. 
McHale.  Attorney,  OMS.  Division.  Commission,  on 
March  17.  1997. 


positions  to  the  lower  limit  levels.  The 
Commission  also  notes  that  no 
comments  were  received  on  the  original 
Phlx  proposal,  which  was  subject  to  the 
full  21-day  comment  period.  Therefore, 
the  Commission  believes  that  it  is 
consistent  with  Section  6(b)(5)  of  the 
Act  to  approve  Amendment  No.  1  to  the 
proposed  rule  c:hange  on  an  accelerated 
basis. 

Interested  persons  ate  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  ExcJiange  Commission, 
450  Fifth  Street,  N.W..  Washington.  D.C. 
20549. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Conmiission,  and  all  written 
mmmnniratinns  relating  to  the 
proposed  rule  change  Jjetween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phbc.  All  submissions  should  refer  to 
File  No.  SR-Phbc-97-05  and  should  be 
submitted  by  April  15, 1997. 

For  the  foregoing  reasons,  the 
Conmiission  finds  that  the  Phbc's 
proposal,  as  amended,  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
amended  proposed  rule  change  (SR- 
Phlx-97-05)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.'* 
Jonathan  G.  Katz, 
Secreloiy. 

[FR  Doc.  97-7394  Filed  3-24-97;  8:45  am) 
BlUJNCiCOOE  a010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

State  of  Arkansas;  Declaration  of 
Disaster  #2932;  Amendment  »1 

In  accordance  with  notices  from  the 
Federal  Emergenc:y  Management 
Agency,  dated  March  11  and  March  13, 
1997,  the  above-numbered  Declaration 


«M5U.S.C78s(b)(2). 
"17  CFR  2O0.3O-3(a)(12). 


is  hereby  amended  to  include  the 
Coimties  of  Conway,  Craighead, 
Independence,  Jefferson,  Lawrence, 
Pope,  and  Woodruff  in  the  State  of 
Arkansas  as  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
tornadoes  beginning  on  March  1  and 
continuing  through  March  4. 1997. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Cleveland.  Izard.  Johnson.  Lincoln. 
Logan.  Monroe.  Newton.  Searcy,  Sharp, 
Stone,  Van  Buren,  and  Yell  in  Arkansas 
may  be  filed  until  the  specified  date  at 
the  previously  designated  location.  Any 
counties  contiguous  to  the  above-named 
counties  and  not  listed  herein  have  been 
previously  declared. 

AU  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physic:al  damage  is  May 
1, 1997,  and  for  loans  for  economic 
injury  the  deadline  is  December  2, 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  17, 1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disasto' 
Assistance. 

(FR  Doc.  97-7511  Filed  3-24-97;  8:45  am) 
BiLLMG  CODE  SOSS-OI-P 


Commonwealth  of  Keatucky; 
Declaration  of  Disaster  »2933; 
Amendment  «1 

In  a(xordanc:e  with  a  notice  bom  the 
Federal  Emergency  Management 
Agency,  dated  March  12, 1997,  the 
above-niunbered  Declaration  is  hereby 
amended  to  include  the  Coimties  of 
Anderson,  Butler,  Crittenden,  Fayette. 
Floyd.  Jessamine.  Larue,  Lawrence, 
Livingston.  Merc»r,  McCracken, 
Montgomery,  Morgan.  Pike.  Robertson. 
Rowan,  Union,  Webster,  and  Woodford 
in  the  Commonwealth  of  Kentutiy  a 
disaster  area  due  to  damages  caused  by 
severe  storms,  tornadoes,  and  flooding 
beginning  on  March  1, 1997  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  fit>m  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
l(x:ation:  Ballard,  Carlisle,  Edmonson, 
Garrard,  Graves,  Green,  Johnson,  Logan, 
Knott,  Letcher,  Madison,  Magoffin, 
Marshall,  Martin,  Taylor,  and  Warren  in 
the  Commonwealth  of  Kentucky; 
Hardin,  Massac,  Pope,  and  Pulaski  in 
the  State  of  Illinois:  Buchanon, 
Dickenson,  and  Wise  in  the 
Commonwealth  of  Virginia;  and 
McDowell  in  the  State  of  West  Virginia. 
Any  counties  contiguous  to  the  above- 


named  primary  coimties  and  not  listed 
herein  have  been  (X)vered  under  a 
separate  declaraticm  for  the  same 
(xxurrence. 

The  numbers  assigned  to  this  disaster 
for  economic  injury  are  943900  for 
Illinois;  944000  for  Virginia;  and  944100 
for  West  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  17, 1997. 
Bernard  KuUk, 

Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  97-7512  Filed  3-24-97;  8:45  am) 

■LUNQCOOEI 


Federated  States  of  Micronesia; 
Declaration  of  Disaster  #2939 

The  Island  of  Yap  in  the  Federated 
States  of  Micronesia  constitutes  a 
disaster  area  as  a  result  of  damages 
c:aused  by  Typhoon  Fern  whicii 
(xxurred  beginning  December  24  and 
c»ntinuing  through  December  27, 1996. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
May  19, 1997  and  for  economic  injury 
until  the  close  of  business  on  December 
19, 1997  at  the  address  listed  below  or 
other  l(x:ally  aimoimced  l(x:ations:  U.S. 
Small  Business  Administration,  Disaster 
Area  4  Office,  1825  Bell  Street,  Suite 
208,  Sacramento,  CA  95825. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  With  Credft 

Available  Elsewtiere 

8.000 

Homeowners  Wrttwut  Credt 

Avaiiabte  Elsewhere 

4.000 

Bus4nesses  With  CredK 

Availatjie  Elsewtiere ~ 

8.000 

Businesses  and  Non-Profit 

Organizations  Wittwut 

CredR  Avaiiabie  Else- 

wtiere  

4.000 

Others  (Indudmg  t4or>-Profit 

Organizations)  With  Credit 

Avaiiabte  Elsewtiere 

7250 

For  Economic  Injury: 

Businesses  and  Small  Agri- 

cuitural  Cooperatives 

Without  Credit  Available 

Elsewhere  

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  293906  and  for 
economic  injury  the  number  is  944200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 
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Dated:  March  19.  1997. 
Aida  Alvarez, 
Adwinistrator. 

IFR  Doc.  97-7513  Filed  3-24-97;  8:45  am) 
HUJNQ  COOE  SQ2S-01-P 


State  of  Minnesota;  Declaration  of 
Economic  Injury  Disaster  #9389; 
Amendment  #1 

The  above-numbered  Declaration, 
approved  on  March  4, 1997,  is  hereby 
amended  to  include  the  Counties  of 
Becker,  Beltrami,  Clearwater.  Otter  Tail, 
and  Pennington  and  the  contiguous 
Counties  of  Cass,  Clay,  Hubbard,  Itasca, 
Koochiching.  Lake  of  The  Woods. 
Mahnomen,  Marshall.  Norman,  Polk, 
Red  Lake.  Roseau.  Todd,  Wadena,  and 
Wilkin  in  the  State  of  Minnesota  as 
economic  injury  disaster  loan  areas  as  a 
result  of  prolonged  snow  and  blizzard 
conditions  during  the  period  beginning 
November  1996  and  continuing  through 
January  1997.  All  other  contiguous 
counties  not  listed  herein  have  already 
been  covered. 

All  other  information  remains  the        ' 
same,  i.e..  the  termination  date  for  filing 
applications  for  economic  injury 
assistance  is  December  4. 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated:  March  19.  1997. 

Aida  Ahrarez. 

Administrator 

IFR  Doc.  97-7514  Filed  3-24-fl7;  8:45  am) 

■UMO  cooc  ms-oi-p 
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State  of  Ohio;  Declaration  of  Disaster 
«2934;  Amendment  #1 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  March  12. 1997.  the 
above-nimibered  Declaration  is  hereby 
amended  to  include  Highland  County. 
Ohio  as  a  disaster  area  due  to  damages 
caused  by  severe  storms  and  flooding 
beginning  on  February  28.  1997  and 
continuing. 

Any  counties  contiguous  to  the  above- 
named  county  and  not  listed  herein 
have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is  May 
3, 1997.  and  for  loans  for  economic 
injury  the  deadline  is  December  4, 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Pnigram  Nos.  59002  and  59008.) 


Dated:  March  17,  1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  97-7509  Filed  3-24-97;  8:45  am] 

BNJJNO  C006  802»-01-P 


State  of  Ohio;  Declaration  of  Disaster 
«2934;  Amendment  #2 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  March  17,  1997.  the 
above-numbered  Declaration  is  hereby 
amended  to  estabUsh  the  incident 
period  for  this  disaster  as  beginning  on 
February  28. 1997  and  continuing 
through  March  17, 1997. 

All  other  information  remains  the 
same.  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is  May 
3, 1997.  and  for  loans  for  economic 
injury  the  deadline  is  December  4.  1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  18.  1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance.   ' 

(FR  Doc.  97-7515  Filed  3-24-97;  8:45  am] 

BRjjNa  COOE  ms-oi-p 


Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
District  of  Colorado,  dated  September 
18, 1996.  the  United  States  Small 
Business  Administration  hereby  revokes 
the  license  of  Colorado  Invesco,  Inc..  a 
Colorado  corporation,  to  function  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Company  License  No.  08/08-5058 
issued  to  Colorado  Invesco,  Inc.  on  June 
18,  1984  and  said  Ucense  is  hereby 
declared  null  and  void  as  of  December 
3.1996. 

United  States  Small  Business 
Administration. 

Dated:  December  3,  1996. 
Don  A.  Chnstensen,  . 

Associate  Administrator  for  Investment. 
IFR  Doc.  97-7510  Filed  3-24-97;  8:45  am] 
MLLMo  cooc  nzS-01-P 


DEPARTMENT  OF  STATE 
[Public  Notice  2520] 

Advisory  Committee  on  International 
Economic  Policy;  Notice  of  Partially 
Closed  Meeting 

The  Advisory  Committee  on 
International  Economic  Pohcy  (ACIEP) 
will  meet  9:00  am— 12:30  pm  on 
Wednesday,  April  16,  1997.  in  Room 
1107.  U.S.  Department  of  State.  2201  C 
Street.  NW.  Washington.  DC  20520.  The 
meeting  will  be  hosted  by  Committee 
Chairman  Mike  Gadbaw  and  by 
Assistant  Secretary  of  State  for 
Economic  and  Business  Affeiirs.  Alan  P. 
Larson. 

The  ACIEP  will  first  meet  in  open 
session.  The  open  session  will  be 
devoted  to  organizational  matters, 
recent  developments  in  the  Multilateral 
Agreement  on  Investment,  implications 
of  the  European  privacy  directive,  and 
planning  for  the  Belo  Horizonte  meeting 
on  western  hemisphere  trade.  Members 
of  the  public  may  attend  the  open 
session  beginning  at  nine  o'clock  as 
seating  capacity  allows. 

As  access  to  the  Department  of  State 
is  controlled,  persons  wishing  to  attend 
the  meeting  should  notify  the  ACIEP 
Executive  Secretary  by  Monday.  April 
11,  1997.  Each  person  must  provide  his 
or  her  name,  company  or  organization 
affiliation,  date  of  birth,  and  social 
security  number  to  the  ACIEP 
Secretariat  at  202-647-7727  or  fax  202- 
647-5713  (Attii:  Ann  Alexandrowicz).  A 
list  will  be  made  up  for  Diplomatic 
Security  and  the  Reception  Desk  at  the 
"C"  Street  diplomatic  entrance  where 
De{>artment  personnel  will  direct  them 
to  Room  1107. 

Following  the  open  portion  of  the 
meeting,  the  closed  briefings  that  the 
Department  of  State  will  arrange  for 
ACIEP  members  v»dll  involve 
discussions  of  classified  information, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  (FACA).  5 
U.S.C.  552b(c)(l).  5  U.S.C.  552b(c)(4). 
and  5  U.S.C.  552b(c){9)(B). 

For  further  information,  contact  Ann 
Alexandrowicz.  ACIEP  Secretariat.  U.S. 
Department  of  State.  Bureau  or 
Economic  and  Business  Affairs,  Room 
6828.  Main  State,  Washington.  DC 
20520.  She  may  be  reached  at  telephone 
number  (202)  647-7727  or  fax  number 
(202)  647-5713. 

Dated:  March  6. 1997. 

AlanB.  Lamn, 

Assistant  Secretary  for  Economic  and 
Business  Affairs. 

(FR  Doc.  97-7398  Filed  3-24-97;  8:45  am] 

BUJNO  cow  47ie-e7-M 


[Delegation  of  Auttiortty  No.  220] 

Delegation  of  Auttiority  to  ttie  l.egal 
Adviser 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  State  by  section  1  of  the 
Department  of  State  Basic  Authorities 
Act  (22  U.S.C.  2651a).  I  hereby  delegate 
to  the  Legal  Adviser  the  function  vested 
in  the  Secretary  of  State  by  18  U.S.C. 
1119  to  consult  with  the  Attorney 
General  to  make  certain  determinations 
in  connection  with  institution  of  a 
prosecution  in  the  United  States  of  a 
United  States  national  accused  of  killing 
or  attempting  to  kill  United  States 
national  in  a  foreign  country. 
Notwithstanding  diis  delegation  of 
authority,  the  Secretary  of  State  or  the 
Deputy  Secretary  of  State  may  at  any 
time  exercise  any  authority  conferred 
upon  the  Secretary  by  18  U.S.C.  1119. 

References  to  16  U.S.C  §  1119  shall 
be  deemed  to  be  in  that  section  as  it  may 
be  amended  from  time  to  time. 

This  Delegation  of  Authority  shall  be 
effective  upon  date  of  signature. 

Dated:  March  7, 1997. 
MadeMiM  K.  Albri^ 

Secretary  of  State. 

[FR  Doc.  97-7401  Filed  3-24-97;  8:45  am) 

BILLMQ  COOE  «7t«-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttw  Secretary 

[Order  97-3-2S;  Dockats  OST-e6-167S| 

Appllcatton  of  U.S.  Caljet  Alriines,  Inc. 
d/b/a  CalJ«t  Airlines  for  New  Certtflcata 
Autttortty 

AGENCY:  Department  of  Transportation. 
ACTKM:  Notice  of  order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  U.S.  Caljet 
Airlines,  Inc.  d/b/a  Caljet  Airlines  fit, 
willing,  and  able,  and  (2)  awarding  it  a 
certificate  of  public  convenience  and 
necessity  to  engage  in  interstate 
scheduled  air  transportation  of  persons, 
property,  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
April  8, 1997. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
OST-96-1868  and  addressed  to  the 
Department  of  Transportation  Dockets 
(SVC-120.30.  Room  PL-401).  U.S. 
De{>artment  of  Transportation.  400 
Seventh  Street.  S.W..  Washington,  D.C. 
20590  and  should  be  served  upon  the 


parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mrs. 
Kathy  Lusby  Cooperstein,  Air  Carrier 
Fitness  Division  (X-56.  Room  6401). 
U.S.  Department  of  Transportation.  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  (202)  366-2337. 

Dated:  March  18. 1997. 
Charles  A.  Hunnicut, 

Assistant  Secretary  for  International  and 
Aviation  Affairs. 

(FR  Doc.  97-7384  Filed  3-24-97;  8:45  am] 
BIUMQ  COOE  4«10-a2-P 


Coast  Guard 
[CQD  97-019] 

National  Offshore  Safety  Advisory 
Committse  (NOSAC) 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Request  for  applications. 

summary:  The  Coast  Guard  is  seeking 
applications  for  appointmoit  to 
membership  on  NOSAC. 
DATES:  Completed  applications  and 
supportiiig  documentation  should  be 
submitted  to  the  U.S.  Coast  Guard 
before  November  30,  1997. 
ADDRESSES:  Persons  interested  in 
applying  for  membership  on  NOSAC 
may  obtain  an  application  form  by 
writing  to  Commandant  (G-^SO-2). 
U.S.  Coastguard.  Room  1210,  2100 
Second  Street  SW..  Washington.  EX] 
20593-0001;  or  by  calling  the  points  of 
contact  listed  in  the  following 
paragraph. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Robert  L.  Skewes,  Executive 
Director,  or  James  M.  Magill.  Assistant 
to  the  Executive  Director.  NOSAC.  at 
(202)  267-1181.  or  by  fax  at  (202)  267- 
4570. 

SUPPt^MBVTARY  INFORMATION:  NOSAC 
provides  advice  and  makes 
recommendations  to  the  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection,  on  safety  and 
rulemaking  matters  relating  to  the 
o&hore  mineral  and  energy  industries. 
NOSAC  consists  of  14  regular  members 
who  have  particular  expertise, 
knowledge,  and  experience  regarding 
the  transportation  and  other  technology, 
equipment,  and  techniques  that  are 
used,  or  are  being  developed  for  use,  in 
the  exploration  or  recovery  of  offehore 
mineral  resources.  The  advice  and 
recommendations  of  NOSAC  also  assist 
the  U.S.  Coast  Guard  in  formulating  U.S. 
positions  at  meetings  of  the 
International  Maritime  Organization. 

NOSAC  meets  at  least  once  a  year  at 
Coast  Guard  Headquarters  in 


Washington.  DC.  Special  meetings  may 
also  be  called.  Subcommittee  meetings 
are  held  as  required  to  consider  specific 
problems. 

Applications  will  be  considered  for 
five  positions  that  expire  or  become 
vacant  in  January  1998.  To  be  eligible, 
applicants  should  have  experience  in 
off-shore  drilling,  offshore  supply  vessel 
services  including  geophysical  services, 
safety  and  training  relating  to  offshore 
activities,  offshore  production,  and 
national  environmental  interests.  Each 
member  serves  a  term  of  3  years.  A 
limited  portion  of  the  membership  may 
serve  consecutive  terms.  Members  of 
NOSAC  serve  at  their  own  expense,  and 
receive  no  salary,  reimbursement  of 
travel  expenses,  or  other  compensation 
from  the  Federal  Government. 

In  support  of  the  U.S.  Department  of 
Transportation's  policy  on  ethnic  and 
gender  diversity,  the  Coast  Guard  is 
especially  seeking  applications  from 
qualified  women  and  minority  group 
members. 

Dated:  March  17, 1997. 
Jc— phj.  Angiln, 

Director  of  Standards,  Marine  and  Safety  and 
Environmental  Protection. 
(FR  Doc  97-7435  Filed  3-24-97;  8:45  am] 
BUJNQ  cooc  4*1*-1«-M 


Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Applicatfon 
(97-10-C-OO-CHO)  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Faculty 
Charge  (PFC)  at  ttw  Chartottosville- 
Albannarle  Airport  Charlotlesville, 
Virginia 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnONr  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposed  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Charlottesville- 
Albermarle  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Tide  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  24, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Terry  Page,  Acting 
Manager,  Washington  Airports  District 
Office,  101  West  Broad  Street.  Suite  300. 
Falls  Church.  Virginia  22046. 
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In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bryan  O. 
Elliott,  Airport  Manager  of  the 
Charlottesville- Albermarle  Airport  at 
the  following  address:  Charlottesville- 
Albermarle  Airport,  201  Bowen  Loop, 
Charlottesville,  Virginia  22901. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the 
Charlottesville-Albermarle  Airport 
Authority  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Terry  Page,  Acting  Manager. 
Washington  Airports  District  Office.  101 
West  Broad  Street.  Suite  300.  Falls 
Church.  Virginia.  22046  (Tel.  (703)  285- 
2570).  The  appUcation  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMWTARY  rNFORMATUN:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  appUcation  to  impose 
and  use  the  revenue  &x)m  a  PFC  at 
Charlottesville-Albermarle  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconcihation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

Cta  February  17, 1997,  the  FAA 
determined  that  the  appUcation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Charlottesville- 
Aibermarie  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  appUcation.  in  whole  or 
in  part,  no  later  than  May  17. 1997. 

The  following  is  a  brief  overview  of 
the  appUcation. 
Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 
August  1.  2004. 

Proposed  charge  expiration  date: 
January  1.  2007. 

Total  estimated  PFC  revenue: 
$1,041,500. 

Brief  description  of  proposed  projects: 
— Construct  Delcing  Ramp 
— Expand  Air  Carrier  Terminal  Access 
Road  ft  Non  Revenue  Producing 
Paridng  Area 
— Reconstruct  General  Aviation  Ramp 
— Reconstruct  Taxiway  A  (Use  Only) 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operator  Filing  FAA  form 
1800-31. 

Any  person  may  inspect  the 
appUcation  in  person  at  the  FAA  ofBce 
Usted  above  under  FOR  FURTHER 
•iFOfliUTWM  CONTACT  and  at  the  FAA 
regional  AirpcHts  office  located  at: 
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Fitzgerald  Federal  Building.  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York.  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  appUcation,  notice 
and  other  documents  germane  to  the 
appUcation  in  person  at  the 
Charlottesville-Albermarle  Airport 
Authority. 

Issued  in  Jamaica,  New  York  on  March  18, 
1997. 

Robert  B.  Mendez. 

Manager,  Airports  Division.  Eastern  Region. 
(PR  Doc  97-7458  Filed  3-24-97;  8:45  ami 
BILLMQ  COOC  4010-tO-M 


Notice  of  Intent  To  Rule  on  Application 
(97-01-C-0<MJCA)  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  OnekJa  County 
Airport,  Utica,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA).  IXDT. 
ACTION:  Notice  of  intent  to  rule  on 
appUcation. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubUc  comment  on  the 
application  to  impose  and  use  the 
revenue  frtMn  a  PFC  at  Oneida  County 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  K  of  the  Omnibus 
Budget  RecondUation  Act  of  1990) 
(PubUc  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  24, 1997. 
ADDRESSES:  Comments  on  this 
appUcation  may  be  mailed  or  deUvered 
in  tripUcate  to  the  FAA  at  the  following 
address:  Mr.  PhiUp  Brito.  Manager.  New 
York  Airports  District  Office,  600  Old 
County  Road,  Suite  446.  Garden  Qty. 
New  York. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  deUvered  to  Mr.  Gary  F. 
Swierczek,  Commissioner  of  Aviation, 
for  the  County  Oneida  at  the  following 
address:  Oneida  County  Department  of 
Aviation.  Oneida  County  Airport,  5900 
Airport  Road,  Suite  207,  Oriskany,  New 
York  13424. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  Moitten  comments 
previously  provided  to  the  Oneida 
County  Department  of  Aviation  under 
§158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  PhiUp  Brito,  Manager,  New  York 
Airports  District  Office.  600  Old  County 
Road.  Suite  446.  Garden  City,  New  York 
11530  (Telephone  516-227-3800).  The 
appUcation  may  be  reviewed  in  person 
at  this  same  location. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubUc 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Oneida  County  Airport  under  the 
provisions  of  die  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconcihation  Act  of  1990)  (PubUc  Law 
101-508)  and  Part  158  of  die  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  February  19, 1997,  die  FAA 
determined  that  the  appUcation  to 
impose  and  use  the  revenue  &x)m  a  PFC 
submitted  by  the  Oneida  County 
Department  of  Aviation  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  June  19. 1997. 

The  following  is  a  brief  overview  of 
the  application. 

Application  number:  97-01-C-OO- 
UCA. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
August  1. 1997. 

Proposed  charge  expiration  date: 
February  1,  2011. 

Total  estimated  PFC  revepue: 
$1,298,631. 

Brief  description  of  proposed  projects: 

— Passenger  FaciUty  Charge  AppUcation 

— Terminal  Building  Improvements 

C/as5  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
180-31. 

Any  person  may  inspect  the 
appUcation  in  person  at  the  FAA  office 
Usted  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building.  John  F. 
Kennedy  International  Airport.  Jamaica. 
New  York.  11430. 

In  addition,  any  person  may.  upon 
request,  inspect  the  appUcation.  notice 
and  other  documents  germane  to  the 
appUcation  in  person  at  the  Oneida 
County  Department  of  Aviation. 

Issued  in  Jamaica,  New  York,  oo  March  18. 
1997. 

Robert  B.  Mendez. 

Manager.  Airports  Division,  Eastern  Region. 
IFR  Doc.  97-7457  Filed  3-24-97;  8:45  am] 
MUMO  COOE  4*10-1»-M 
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Maritime  Administration 
[Docket  S-943  Sul).  1] 

Lykes  Bros.  Steamship  Co.,  Inc.; 
Notice  of  Additlonai  Application  for 
Written  Pennission  Pursuant  to 
Section  805(a)  of  the  Merchant  Marine 
Act,  1936,  as  Amended 

Lykes  Bros.  Steamship  Co.,  Inc. 
(Lykes).  by  letter  of  March  20. 1997. 
requests  additional  written  permission 
to  its  March  14, 1997,  request  pubUshed 
on  March  19, 1997  (62  F.R.  13209-11), 
pursuant  to  section  805(a)  of  the 
Merchant  Marine  Act.  1936.  as  amended 
(Act),  and  L^es'  Operating-Differential 
Subsidy  Agreement  (ODSA),  Contract 
MA/MSB— 451  to  become  affiUated  after 
the  confirmation  of  its  Chapter  1 1  plan 
of  reorganization  (Reorganization  Plan), 
when  it  will  emerge  from  Chapter  11  as 
a  reorganized  entity  (Reorganized 
Lykes).  with  GATX  Third  Aircraft. 
Lykes'  operating-differential  subsidy 
(ODS)  is  effective  through  December  31, 
1997,  for  seven  vessels.  The  additional 
information  involves  GATX  Third 
Aircraft  which  is  owned  by  GATX 
Capital,  which  is  owned  by  GATX 
Financial  Services,  which  in  turn  is 
owned  by  GATX  Corporation,  which 
owns  but  leases  out  and  does  not 
operate  the  following  vessels  in  the 
domestic  trade: 
DAVID  NORTON 
G.  STINSON 
WOLVERINE 
ITBU  PRESQUE  ISLE 

The  above  four  vessels  are  self- 
unloading  bulk  vessels  engaged  in  trade 
on  the  Great  Lakes. 

TANK  BARGE  TEXAS 

TANK  BARGE  PENNSYLVANL\ 

These  barges  are  operated  in  the 
coastwise  trade  and  carry  petroleum 
products. 
68  Double  Skin  Tank  Barges 

These  barges  carry  petroleum 
products  and  chemicals  on  U.S.  rivers 
and  inland  waterways  and  occasionaUy 
operate  in  the  U.S.  coastwise  trades. 

The  "affiUation"  giving  rise  to  this 
request  for  permission  will  be  created  as 
part  of  a  restructuring  under  the 
supervision  of  the  United  States 
Bankruptcy  Court.  Lykes  beUeves  that 
the  operational  facts  of  this  situation 
should  be  distinguished  fit>m  the  more 
common  section  805(a)  situation  in 
which  an  ODS  contractor  vdshes  to 
dirocUy  or  indirectly  estabUsh  a 
domestic  service.  While  GATX  Third 
Aircraft  owns  the  vessels  involved,  they 
are  all  leased  and  operated  by  others. 
Lykes  states  that  neither  GATX  Third 
Aircraft  nor  any  of  its  parent  companies 


have  any  affiUation  whatever  with  the 
ODS  contractor,  and  the  circumstances 
giving  rise  to  the  need  for  section  805(a) 
pennission  will  have  absolutely  no 
impact  on  the  way  in  which  that 
domestic  service  is  provided. 

Lykes  indicates  that  Lykes  and  GATX 
Third  Aircraft  and  the  latter's  parent 
companies  currently  have  no 
operational  relationship  whatsoever. 
According  to  Lykes.  that  situation  will 
continue  after  approval  of  the 
Reorganization  Plan  and  acquisition  of 
ownership  of  Lykes.  Reorganized  Lykes 
wiU  continue  as  the  ODS  contractor, 
and  GATX  Third  Aircraft  wiU  not  be 
involved  in  any  way  in  Reorganized 
Lykes'  operations.  Reorganized  Lykes 
and  GATX  Third  Aircraft  wiU  have 
separate  management,  separate  books, 
and  separate  operational  staff,  and  will 
provide  geographically  separate 
services.  The  only  relationship  between 
the  companies  will  be  that  they  wiU 
have  a  common  idtimate  parent.  In  the 
case  of  Reorganized  Lykes,  that  ultimate 
parent  (GATX  Corporation)  is  three 
companies  "up  stream"  in  the  corporate 
ownership  hierarchy.  According  to 
Lykes.  no  subsidy  paid  to  Reorganized 
Lykes  will  be  diverted  directly  or 
indirecUy  to  GATX  Third  Aircraft, 
nothing  in  GATX  Third  Aircraft's 
finances  or  operations  wiU  change  as  a 
result  of  the  reorganization,  and  there 
wiU  be  no  impact  on  any  competitor. 

For  the  foregoing  reasons,  and  in  Ught 
of  the  degree  of  separation  between 
Reorganized  Lykes  and  GATX  Third 
Aircraft  and  the  short  remaining  term  of 
Lykes'  ODS  contract.  Lykes  requests  that 
the  Secretary  issue  written  permission 
pursuant  to  section  B05(a)  for 
Reorganized  Lykes  to  become  affiUated 
with  GATX  Third  Aircraft.  Because  this 
permission  is  an  integral  part  of  the 
Reorganization  Plan  under 
consideration  by  the  Bankruptcy  Court, 
Lykes  respectfully  requests  that  its 
appUcation  be  given  the  most 
expeditious  possible  consideration  and 
that  written  ]>enmssion  be  granted  as 
soon  as  possible. 

The  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm  or 
corporation  having  any  interest  (within 
the  meaning  of  section  805(a))  in  Lykes' 
request  and  desiring  to  submit 
comments  concerning  the  request  must 
by  5:00  PM  on  March  28, 1997,  file 
written  comments  in  tripUcate  with  the 
Secretary.  Maritime  Administration, 
together  with  petition  for  leave  to 
intervene.  The  petition  shall  state 
clearly  and  concisely  the  grounds  of 
interest,  and  the  aUeged  facts  reUed  on 
for  reUef. 


U  no  petition  for  leave  to  intervene  is 
received  within  the  specified  time  or  if 
it  is  determined  that  petitions  filed  do 
not  demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  actions  as 
may  be  deemed  appropriate. 

In  the  event  petitions  regarding  the 
relevant  section  805(a]  issues  are 
received  from  parties  with  standing  to 
be  heard,  a  hearing  will  be  held,  the 
purpose  of  which  will  be  to  receive 
evidence  under  section  805(a)  relative  to 
whether  the  proposed  operations  (a) 
could  residt  in  unfair  competition  to 
any  person,  firm,  or  corporation 
operating  exclusively  in  the  coastwise 
or  intercoastal  service,  or  (b)  would  be 
prejudicial  to  the  objects  and  poUcy  of 
the  Act  relative  to  domestic  trade 
operations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.805  (Operating-Differential 
Sul»idy)) 

By  Order  of  the  Maritime  Administrator. 

Dated:  March  21. 1997. 
Joel  C  Riduud. 
Secretary. 

(PR  Doc.  97-7658  Filed  3-24-97;  8:41  am| 
aaiMG  COM  M1»-«1-P 


National  Highway  Traffic  Safety 
Administration 

[Docket  74-40;  Notice  11] 

Insurance  Cost  Infofmatlon 
Regulation;  Correction 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  text  and  data  for  1997 
Insurance  Cost  Information  Booklet: 
correction. 

SUMMARY:  The  Docket  Na  74-40;  Notice 
9,  as  it  appeared  in  the  Federal  Register 
on  March  7, 1997,  on  page  10607.  is 
incorrect.  It  should  appear  as  Docket 
74-40;  Notice  10. 

Audiority:  49  U.S.C  32302;  delegation  of 
authority  at  49  CFR  l.SO(f). 

Issued:  March  19, 1997. 
L.  Robert  Shehon, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  97-7383  Filed  3-24-97;  8:45  am) 
HLUNG  COOE  4t10-6»-M 
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Surface  Transportation  Board 
[STB  Flnanc*  Docket  No.  33359] 

Wisconsin  Centrai  Ltd.— Tracliage 
Rigiits  Exemption — Tomahawit 
Railway,  Limited  Partnership 

Tomahawk  Railway,  Limited 
Partnership  (TRL)  has  agreed  to  grant 
Wisconsin  Central  Ltd.  (WCL)  non- 
exclusive overhead  trackage  rights  '  over 
a  0.40-mile  portion  of  TRL's  line  of 
railroad  between  WCL  milepost  133.09 
and  WCL  milepost  133.49  in 
Tomahawk,  WI.  The  prop>osed  trackage 
rights  will  connect  with  an  existing 
WCL  rail  line  at  milepost  133.09  and,  at 
milepost  133.49,  with  a  TRL  rail  line 
whidi  WCL  seeks  to  acqiiire.^  The 
proposed  trackage  rights  will  allow 
WCL  to  continue  to  operate  over  that 
portion  of  TRL's  line  not  being  acquired 
by  WCL  and,  will  provide  an  overhead 
route  between  WCX's  line  to  Ashland, 
WI,  and  the  remainder  of  WCL's  system. 

The  transaction  is  scheduled  to  oe 
consummated  on  approval  and 
consiunmation  of  the  transaction  in  STB 
Finance  Docket  No.  33358,  but  in  any 


■  The  propowd  trackage  rights  will  be  ■  substitute 
for  the  existing  trackage  rights  over  TRL's  rail  Una 
which  were  acquired  by  WCL's  predecessor,  Soo 
Line  Railroad  Company  (Soo),  in  1966  and  assigned 
to  WCL  in  19«7.  See  Soo  Line  Railroad  Company— 
Trockagt  Rigftta— Marinette,  Tomahawk  and 
Western  BaQroad  Company.  Finance  Docket  Ho. 
30839  nCC  served  |une  26. 1986):  IViacoosui 
Centrai  Ltd. — Exemption  Acquisition  and 
Operation— Cartain  Lines  of  Soo  Line  Railroad 
Company,  Finance  Docket  No.  31102  (HX  served 
)uly  28.  1988)  Appendix  B.  Part  2. 

'  WCL  concuirentiy  Gled  a  petition  for  exemption 
under  49U.S.C  10502  from  tlie  prior  approval 
raquiremenU  of  49  U.S.C  10902,  to  permit  WCL  to 
acquire  from  TRL  4.93  miles  of  rail  line  between 
milepost  133.49  at  Tomahawk  and  milepost  138.42 
at  Bradley.  WI  (the  Bradley  Line).  The  petition  has 
been  docketed  as  Wisconsin  Central  Ltd. — 
Acquisition  Exemption — Tomahawk  Railway, 
Limited  Partnership.  STB  Finance  Docket  No. 
33358.  Together  with  a  short  segment  of  trackage 
between  WCL  milepost  133.49  and  WCL  milepost 
133.09  in  Tomahawk  (the  Tomahawk  Segment), 
which  TRL  will  continue  to  own.  the  Bradley  Line 
will  provide  a  connection  between  an  east-west 
WCL  line  at  Bradley  previously  owned  by  Soo  and 
a  north-south  WCL  line  terminating  at  Tomahawk 
previously  owned  by  the  Chicago.  Milwaakee,  St 
Paul  k  Pacific  Railroad  Company. 


event  no  sooner  than  March  12, 1997, 
the  effective  date  of  this  exemption. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33359,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit, 
Room  713,  1925  K  Street,  N.W., 
Washington,  DC  20423-0001.  In 
addition,  a  copy  of  each  pleading  must 
be  served  on  Thomas  J.  litwiler.  Two 
Prudential  Plaza,  45th  Floor,  180  North 
Stetson  Avenue,  Chicago,  IL  60601. 

Decided:  March  19, 1997. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Pnxeedings. 
Varoon  A.  WUliams, 
Secretary. 
(PR  Doc.  97-7524  Filed  3-24-97;  8:45  am] 


UNTTEIX  STATES  INFORMATION 
AGENCY 

Culturally  Significant  ObiectB  Imported 
for  Exhibition;  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27,  1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  F.R.  27393,  July  2. 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit. 


"Objects  of  Desire:  The  Modem  Still 
Life"  (See  list  ^],  imported  from  abroad 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  Usted  exhibit  objects  at  The 
Museum  of  Modem  Art  from  on  or 
about  May  21,  1997,  through  August  26, 
1997,  is  in  the  national  interest.  Public 
Notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  March  19, 1997. 
Lea  Jin, 

General  Counsel. 

[PR  Doc.  97-7451  Filed  3-24-97;  8:45  am) 
BILUNO  CODE  a230-01-M 


Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations 

This  is  an  amendment  to  Notice 
Regarding  Culturally  Significant  Objects 
Imported  for  Exhibition  in  the  exhibit 
"Sepphoris  in  Gahlee:  Crosscurrents  of 
Culture".  This  is  to  amend  Federal 
Register  Doc.  96-28328,  61  FR  56742 
(November  4, 1996)  by  adding  the 
following  language  after  the  words  "on 
or  about  July  6, 1997,"  to  read: 

"and  at  the  University  of  Michigan 
Musetmi  of  Art  in  Ann  Arbor,  Michigan 
frtun  on  or  about  September  7, 1997  to 
on  or  about  December  14, 1997  and  at 
the  Michael  C.  Carlos  Museiun  at  Emory 
University  in  Atlanta,  Georgia  from  on 
or  about  January  24, 1998.  to  on  or  about 
April  12,  1998,". 

Dated:  March  19, 1997. 
R.  Wallaca  Stuart, 
Acting  General  Counsel. 
[FR  Doc.  97-7452  Filed  3-24-97;  8:45  am] 
HUMO  COOE  8230-01-M 


'  A  copy  of  this  list  may  be  obtaiiMd  by 
contacting  Ms.  Carol  Epstein.  Assistant  General 
Counsel,  at  202/619-6981,  and  the  address  is  Room 
700.  U.S.  Information  Agency,  301  4th  Street.  S.W., 
Washington,  D.C  20547-0001. 
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Department  of 
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Awards  for  FY  1997  Applications 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.170] 

Jacob  K.  Javits  Fellowship  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Rscai  Year  (FY)  1997 

Purpose  of  Program:  To  award 
fellowships  to  eligible  students  of 
superior  ability,  selected  on  the  basis  of 
demonstrated  achievement  and 
exceptional  promise  to  undertake 
graduate  study  leading  to  a  doctoral 
degree  or  the  Masters  of  Fine  Arts 
(Nff'A)  at  accredited  institutions  of 
higher  education  in  selected  fields  of 
the  arts,  humanities,  or  social  sciences. 

Eligible  Applicants:  EligibiUty  is 
limited  to  students  who  at  the  time  of 
application  have  no  more  than  30 
semester  hours  or  45  quarter  hours  or 
equivsdent  of  graduate  credit  applicable 
to  the  eligible  field  of  study.  Eligibility 
for  fellowships  to  pursue  a  doctoral 
degree  or  the  MFA  that  will  not  lead  to 
an  academic  career  is  limited  to  U.S. 
citizens,  permanent  residents  of  the 
U.S.,  certain  other  eligible  non-citizens. 
Eligibility  for  fellowships  to  pursue  a 
doctoral  or  MFA  degree  that  will  lead  to 
an  academic  career  is  limited  to  U.S. 
citizens. 

Deadline  for  Transmittal  of 
Applications:  May  19,  1997. 

Applications  Available:  April  3, 1997. 

Estimated  Available  Funds: 
$2,200,000. 


Estimated  Range  of  Awards:  The 
Secretary  has  determined  that  the 
fellowship  stipend  for  academic  year 
1997-1998  is  $14,400,  which  is  equal  to 
the  level  of  support  that  the  National 
SciMice  Foundation  is  providing  for  its 
graduate  fellowships,  or  the  fellow's 
financial  need,  as  determined  by  Part  F 
of  Tide  IV  of  the  Higher  Education  Act, 
whichever  is  less.  The  institutional 
payment  for  academic  year  1997-1998 
will  be  $10,051. 

Estimated  Average  Size  of  the 
Awards:  $24,000. 

Estimated  Number  of  Awards:  90 
individual  fellowships. 

Supplementary  Information:  Sixty 
percent  of  new  awards  will  be  available 
for  fellowships  to  eligible  applicants 
who  have  earned  no  credit  hours 
applicable  to  a  graduate  degree.  The 
remaining  forty  percent  of  new  awards 
Mrill  be  available  for  fellowships  to  all 
otherwise  eligible  applicants.  In  each  of 
these  two  categories,  sixty  percent  of 
these  new  fellowships  will  be  awarded 
to  applicants  in  the  humanities,  twenty 
percent  to  applicsmts  in  the  social 
sciences,  and  twenty  percent  in  the  arts. 

NotR  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75  (except  as  provided 
in  34  CFR  650.3(b)),  77,  82,  85  and  86; 


and  (b)  The  regulations  for  this  program 
in  34  CFR  Part  650. 

For  Applications  or  Information 
Contact:  Uri  Z.  Monson,  Jacob  K.  Javits 
Fellowship  Program,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW,  Portals  Building,  Suite  600, 
Washington,  DC  20024-5329. 
Telephone:  (202)  260-3574.  hadividuals 
who  use  a  teleconununications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  1134, 1134h- 
k-1. 

Dated:  March  18, 1997. 

Divid  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

[PR  Doc.  97-7499  Filed  3-24-97;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFR  Part  501 
RiN3206-AH07 

Cost-of-Uvtng  AlkmancM  (Nonforeign 
Araas) 

AOatCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (CWM)  is  publishing 
interim  regulations  that  will  increase 
cost-of-hving  allowance  (COLA)  rates 
paid  to  General  Schedule,  U.S.  Postal 
Service,  and  certain  other  Federal 
employees  in  Kauai  County.  Hawaii, 
and  the  U.S.  Virgin  Islands.  These 
increases  result  from  cost-of-living 
surveys  conducted  in  Hawaii,  Alaska. 
Puerto  Rico,  the  U.S.  Virgin  Islands,  and 
Guam  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  by 
Runzheimer  International  imder 
contract  with  OPM.  The  full  resiilts  of 
the  cost-of-Uving  siuveys  are  contained 
in  the  siuvey  report,  which  appears  after 
this  interim  rule  in  today's  Federal 
Register.  Because  it  has  taken  longer 
than  expected  to  complete  these  surveys 
and  calculate  the  Uving-cost  indexes, 
OPM  is  issuing  this  interim  rule,  which 
is  effective  immediately,  to  implement 
the  COLA  rate  increases.  In  the  future, 
as  in  the  past,  OPM  plans  to  announce 
COLA  rate  adjustments  in  a  proposed 
rule  for  pubUc  notice  and  comment. 
DATES:  Effective  date:  March  25,  1997. 
Implementation  date:  The  rate  increases 
authorized  by  these  regulations  are  to  be 
applied  as  of  the  first  day  of  the  first  pay 
period  beginning  on  or  after  March  25, 
1997.  Comment  date:  Comments  must 
be  received  on  or  before  Jime  23, 1997. 
AOOAESSES:  Send  or  deUver  comments 
to  Etonald  J.Winstead.  Assistant  Director 
for  Compensation  PoUcy,  Human 
Resources  Systems  Service,  Office  of 
Personnel  Management.  Room  6H31, 
1900  E  Street  NfW.,  Washington,  DC 
20415,  or  FAX  comments  to  (202)  606- 
4264,  or  email  comments  over  the 
Internet  to  coladopm.gov. 
F0«  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Faquin.  (202)  606-2838. 
SUPPLEMENTARY  INFORMATION:  Under 
section  5941  of  title  5.  United  States 
Code,  certain  Federal  employees  in 
nonforeign  areas  outside  the  48 
contiguous  States  are  eUgible  for  cost-of- 
Uving  allowances  (COLA's)  when  local 
Uving  costs  are  substantially  higher  than 
those  in  Washington,  DC.  Nonforeign 
area  COLA's  are  currently  paid  in  the 
following  locations:  Alaska,  Hawaii, 


Puerto  Rico,  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  U.S.  Virgin  Islands. 

OPM  contracted  with  Runzheimer 
International  to  conduct  living-cost 
siirveys  in  all  of  the  nonforeign 
allowance  areas.  During  February  1996, 
Runzheimer  siu^eyed  Alaska,  Hawaii, 
Guam,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands.  Runzheimer  also  surveyed  the 
Washington.  DC,  area,  which  is  the  base 
or  reference  area  for  living-cost 
comparisons.  OPM  is  pubUshing  a 
separate  Federal  Register  notice 
immediately  following  this  rulemaking 
that  provides  the  complete  "Report  On 
1996  Surveys  Used  to  Determine  Cost- 
of-Living  Allowances  in  Nonforeign 
Areas."  This  report  explains  the 
methodology,  procedures,  and  results  of 
the  1996  living-cost  surveys. 

The  increases  in  COLA  rates  are 
sununarized  in  the  following  table: 


Increases  in  Cola  Rates 

Allowance  area/category 

Cur- 
rent 
rale 

1  VUti 

rate 

County  o(  Kauai.  Ha««aii 

Al  employees  ..„ 

U.S.  Virgm  Isiands 

Al  employees  

20.0 
17.5 

22.5 
20.0 

OPM  is  adjiisting  only  those  rates  that 
have  increased.  Rates  that  would  have 
otherwise  decreased  will  remain 
unchanged,  as  required  by  a  provision 
in  the  Treasury,  Postal  Service,  and 
General  Government  Appropriations 
Act.  1992  (Pub.  L.  102-141).  as 
amended. 

Application  of  5  U.S.C.  553 

Pursuant  to  paragraphs  (b)(3)(B)  and 
(d)(3)  of  553  of  title  5  of  the  United 
States  Code.  OPM  finds  that  good  cause 
exists  to  waive  the  pubUcation  of 
proposed  rulemaking  and  the  30-  day 
deferment  of  effective  date.  Because  it 
has  taken  longer  than  expected  to 
complete  these  surveys  and  calculate 
the  Uving-cost  indexes.  OPM  believes  it 
is  in  the  pubUc  interest  to  implement 
the  COLA  rate  increases  immediately.  In 
the  future,  as  in  the  past,  OPM  plans  to 
announce  COLA  rate  adjustments  in  a 
proposed  nde  for  notice  and  comment. 

Implementation  of  rate  changes 

For  administrative  purposes,  the  rate 
increases  authorized  by  these 
regulations  will  be  appUed  as  of  the  first 
day  of  the  first  pay  {>eriod  beginning  on 
or  after  [Insert  date  of  pubUcation  in  the 
Federal  Register.) 


Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  wiU  affect  only 
Federal  agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  591 

Government  employees.  Travel  and 
transportation  expenses.  Wages. 
Office  of  Personnel  Management. 
lames  B.  King, 
Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  591  as  follows: 

PART  591 -ALLOWANCES  AND 
DIFFERENTIALS 

Subpart  B-Cost-of-Llvtng  Allowance  and 
Post  Oltferential-Nonforelgn  Areas 

1.  The  authority  citation  for  subpart  B 
of  part  591  continues  to  read  as  follows: 

Authority:  5  U.S.Q  5941;  E.0. 10000,  3 
CFR.  1943-1948  Comp.,  p.  792;  E.O.  12510, 
3  CFR,  1985  Comp..  p.  338. 

2.  Appendix  A  of  subpart  B  is  revised 
to  read  as  follows: 

Appendix  A  of  Subpart  B— Places  and 
Rates  at  Which  Allowances  Shall  Be 
Paid 

This  appendix  lists  the  places  where  a 
cost-of-living  allowance  has  been  approved 
and  shows  the  allowance  rate  to  be  paid  to 
employees  along  with  any  special  eligibility 
requirements  for  the  allowance  payment.  The 
allowance  percentage  rate  shown  is  paid  as 
a  percentage  of  an  employee's  rate  of  basic 
pay. 


Au- 

thor- 

ized 

Geographic  coverage/ 

allow- 

allowance category 

ance 

rate 

(per- 

cent) 

State  of  Alaska 

C«y  of  Anchorage  and  BO-Mto- 

meter  (50-mile)  radus  by  road: 

All  Employees 

25.0 

City   of   Fairtanks   and   BO^dlo- 

meter  (50-mile)  radius  by  road: 

AN  Employees 

25.0 

City  of  Juneau  and  804dlometer 

(50-mile)  radius  by  road: 

All  Employees 

25.0 

Rest  of  the  State: 

All  Employees 

25.0 

State  of  Hawaii 

City  and  County  of  Horxilulu: 

All  Employees 

22.5 

County  of  Hawaii: 

AH  Employees 

15.0 

County  of  Kauai: 

All  Employees _ 

22.5 

Geographic  coverage/ 
allowarx;e  category 


County  of  Maui  and  County  of 
Kalawao: 

All  Employees 

Territory    of    Guam    and    Convnon- 
wealth  of  the  Northem  Mariana  Is- 
lands 
All  Locations: 

Local  Retail 

Commissary/Exchange 

Confunonwealth  of  Puerto  Rico 

All  Employees _ 


Au- 
thor- 
ized 
allow- 
ance 
rate 
(per- 
cent) 


Geographic  cx}verage/ 
allowance  category 


U.S.  Virgin  Islands 

Alt  Employees 


22.5 


22.5 
20.0 

10.0 


Au- 
thor- 
ized 
allow- 
ance 
rate 
(per- 
cent) 


20.0 


Definitions  of  Allowance  Categories 
The  following  are  definitions  of  the 

allowance  categories  used  in  the  tables  in 

this  appendix. 
All  Employees:  This  category  covers  all 

Federal  employees  eligible  for  an  aUowance 

under  5  U.S.C.  5941. 
Local  Retail:  This  category  covers  all 

Federal  employees  eligible  for  an  allowance 


who  do  not  have  unlimited  access  to 
commissary  and  exchange  bcilities  by  virtue 
of  their  Federal  civilian  emplojrmenL 

Commissary/Exchange:  "This  category 
covers  all  Federal  employees  eligible  for  an 
allowance  who  have  unlimited  access  to 
commissary  and  exchange  facilities  by  virtue 
of  their  Federal  civilian  employment 

NOTE:  Eligibility  for  access  to  military 
commissary  and  exchange  fecilities  is 
determined  by  the  appropriate  military 
department  If  an  employee  is  furnished  with 
these  privileges  for  reasons  associated  with 
his  or  her  Federal  civilian  employment,  he  or 
she  will  receive  an  identification  card  that 
authorizes  access  to  such  facilities. 
Possession  of  such  an  identification  card  is 
sufficient  evidence  that  the  employee  uses 
the  facilities. 

(FR  Doc.  97-7380  Filed  3-24-97;  8:45  am] 
atUMQ  CODE  «325-01-F 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Report  on  1996  Surveys  Used  to 
Detennlne  Cost-of-Uving  Allowances 
in  Nonforeign  Areas 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  This  notice  publishes  the 
"Report  on  1996  Surveys  Used  to 
Detennine  Cost-of-Living  Allowances  in 
Nonforeign  Areas."  The  surveys  were 
conducted  by  Runzheimer  International 
under  contract  with  the  Office  of 
Personnel  Management  (OPM).  The 
analyses  and  report  were  prepared  by 
OPM.  The  results  of  the  surveys  are 
used  to  determine  cost-of-living 
allowances  (CXDLA's)  p>aid  to  General 
Schedule,  U.S.  Postal  Service,  and 
certain  other  Federal  employees  in 
Alaska,  Hawaii,  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands.  This  report  provides  the  basis 
for  the  increases  in  certain  COLA  rates 
being  published  by  OPM  in  the  interim 
rulemaking  immediately  preceding  this 
notice. 

DATES:  Comments  must  be  received  on 
or  before  Jime  23.  1997. 
ADDRESSES:  Send  or  deUver  comments 
to  Donald  J.Winstead.  Assistant  Director 
for  Compensation  Pohcy,  Human 
Resources  Systems  Service,  Office  of 
Personnel  Management,  Room  6H31, 
1900  E  Street  NW  ,  Washington,  DC 
20415,  or  FAX  to  (202)  606-4264,  or 
email  comments  over  the  Internet  to 
cola9opm.gov. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Donald  L.  Paquin.  (202)  606-2838. 
SUPPLBe«TARY  MFORMA-PON:  Sections 
591.205(d)  and  591.206(c)  of  title  5. 
Code  of  Federal  Regulations,  require 
that  nonforeign  area  cost-of-living 
allowance  (COLA)  survey  summaries 
and  calculations  be  published  in  the 
Federal  Register  .  Accordingly,  the 
Office  of  Personnel  Management  (OPM) 
is  publishing  the  complete  "Report  On 
1996  Surveys  Used  to  Determine  Cost- 
of-Living  Allowances  in  Nonforeign 
Areas"  with  this  notice.  The  surveys 
were  conducted  by  Runzheimer 
International  under  Government 
contract  C»^-95-97012.  C»»M 
performed  the  analyses  of  survey  data 
and  prepared  this  report,  which 
explains  in  detail  the  methodologies, 
calculations,  and  finding*  of  the  1996 
CCHj\  surveys. 

Surrey  Ranihs 

OPM  computed  index  values  of 
relative  living  costs  in  the  allowance 
areas  using  fax  index  scale  where  the 


hving  costs  in  the  Washington.  DC,  area 
equal  100.  (See  the  Executive  Summary 
of  the  report.)  The  results  of  the  surveys 
show  that  the  COLA  rate  for  Kauai,  HI, 
should  be  increased  from  its  current 
level  of  20.0  percent  to  22.5  percent  and 
that  the  COLA  rate  for  the  U.S.  Virgin 
Islands  should  be  increased  from  17.5 
percent  to  20.0  percent.  The  survey 
results  also  show  that  the  COLA  rates 
for  three  areas  are  currently  at  the 
appropriate  levels,  and  that  the  COLA 
rates  in  seven  areas  are  above  levels 
warranted  by  the  Uving-cost  indexes. 
However,  the  Treasury,  Postal  Service, 
and  General  Govenunent 
Appropriations  Act.  1992  (Pub.  L.  102- 
141),  as  amended,  prohibits  reductions 
in  COLA  rates  through  December  31, 
1998.  Therefore,  OPM  is  not  proposing 
any  COLA  rate  reductions. 

Comments  on  Prior  Survejrs 

OPM  published  the  report  on  the 
Summer  1994  surveys  in  Hawaii.  Guam, 
Puerto  Rico,  U.S.  Vii^gin  klands,  and  the 
Washington.  DC,  area  in  the  Federal 
Register  (60  FR  61332)  on  November  29, 

1995.  OPM  published  the  report  on  the 
Winter  1995  surveys  in  Alaska  and  the 
Washington.  DC.  area  in  the  Federal 
Register  (61  FR  4070)  on  February  2, 

1996.  OPM  received  6  comments  on  the 
Summer  1994  surveys  and  77  comments 
on  the  Winter  1995  surveys. 

Most  of  the  commenters  beUeved  the 
surveys  did  not  fully  consider  the 
expenses  inciured  in  the  allowance 
areas.  Many  noted  dissimilarities 
between  the  allowance  areas  and  the 
Washington,  E)C.  area  that  they  fielt  were 
either  not  accounted  for  in  the  surveys 
or  that  affected  the  accuracy  of  the 
results  of  the  stirveys.  These  differences 
included  - 

— Goods  and  services  typically  found  in 
the  Washington.  DC,  area  that  are  not 
available  in  the  allowance  areas,  the 
cost  to  obtain  these  goods  and 
services  in  the  allowance  areas  (e.g., 
shipping  fees),  and  the  quahty  of  the 
goods  and  services  that  are  available; 
— Goods  and  services  typically 

purchased  in  the  allowance  areas  that 
are  not  typically  purchased  in  the 
Washington,  DC,  area; 
— Variations  in  spending  patterns 
between  the  Washington,  E)C.  area 
and  the  allowance  areas; 
— ^Hardships  encountered  under  adverse 

climate  conditions; 
— Climate  influences  on  automobile 
purchase,  maintenance,  and 
insurance; 
— ^The  frequency  and  cost  of  air  travel  in 
the  allowance  areas  and  the  use  of  Los 
Angeles  for  comparison  in  the 
measurement  of  air  fares; 
— Transportation  alternatives  (e.g.,  bus, 
train,  subway)  available  in  the 


Washington.  DC,  area  that  are  not 

available  or  are  limited  in  the 

allowance  areas; 
— House  size,  selection,  necessary 

features,  purchase  price,  storage 

needs,  and  maintenance  as 

determined  by  climate  and 

availabiUt^; 
— ^The  additional  need  for  travel, 

lodging,  and  out-of-pocket  expenses 

for  quality  medical  care  in  the 

allowance  areas; 
— Recreational  expenses  in  the 

allowance  areas;  and 
— Out-of-area  colleges  and  quality  of 

local  schools. 

OPM  has  committed  itself  to  two 
major  initiatives  that  it  believes  will 
serve  as  a  forum  for  examining  many  of 
the  concerns  raised  by  the  commenters 
and  lead  to  significant  improvements  in 
the  COLA  survey  process.  These  two 
initiatives  are  discussed  below. 

Safe  Harbor  Process  and  Report  to 
Congress 

OPM  has  entered  into  a  memorandum 
of  understanding  with  litigants  in  the 
cases  of  Alaniz  v.  Office  of  Personnel 
Management  and  Karamatsu  v.  United 
States  that  commits  OPM  and  the 
plainti&  to  a  "Safe  Harbor"  process  for 
conducting  studies  relating  to  the  COLA 
program  and  the  compensation  of 
Federal  employees  in  the  allowance 
areas.  The  purpose  is  to  resolve  issues 
that  have  long  been  contended  in  the 
COLA  program  and  to  assist  OPM  as  it 
prepares  its  report  to  Congress  on  the 
COLA  program,  which  is  required  by 
the  Treasiuy,  Postal  Service,  and 
General  Govenunent  Appropriations 
Act.  1992  (Public  Law  102-141),  as 
amended.  That  report  is  currenUy  due 
by  March  1, 1998.  OPM  anticipates  that 
the  studies  will  examine  many  of  the 
issues  raised  by  the  comments  on  the 
Summer  1994  and  Winter  1995  survey 
reports  and  will  produce  a  number  of 
vaJtiable  recommendations  for 
improving  the  COLA  program. 

COLA  Partnership 

OPM  has  estabUshed  a  pilot  project  to 
involve  agencies  and  employee 
representatives  directly  in  a  partnership 
to  help  plan  and  conduct  COLA 
surveys,  explore  ways  to  improve  the 
COLA  program,  and  to  help  everyone, 
including  OPM.  better  understand 
issues  related  to  the  comf>ensation  of 
Federal  employees  in  the  COLA  areas. 
(Final  regulations  for  the  pilot  project 
were  pubUshed  on  November  21, 1996, 
at  61  FR  59173.)  Under  the  2-year  pilot 
project,  five  partnership  committees  are 
being  formed-one  each  in  Alaska. 
Hawaii.  Guam,  Puerto  Rico,  and  the  U.S. 
Virgin  Islands.  Regulations  also  allow 
for  the  formation  of  subcommittees  in 


the  individual  allowance  areas. 

Committee  functions  are  expected  to 

include: 

— Advising  and  assisting  OPM  in 

planning  living-cost  surveys; 
— Observing  data  collection  during  the 

surveys; 
— Advising  and  assisting  OPM  in  the 

review  of  survey  data; 
— Advising  OPM  on  the  COLA  program, 

including  survey  methodology  and 

other  compensation  issues  relating  to 

the  allowance  areas; 
— Assisting  OPM  in  the  dissemination 

of  information  to  affected  employees 

about  the  living-cost  surveys  and  the 

COLA  program. 

As  with  the  studies  being  conducted 
for  OPM's  report  to  Congress,  we 
anticipate  that  the  committees  may 
examine  some  of  the  issues  raised  by  the 
comments  on  the  Summer  1994  and 
Winter  1995  survey  reports  and  will 
produce  valuable  recommendations  for 
improving  the  COLA  program. 

Impact  of  COLA  Changes 

As  with  previous  reports,  most  of  the 
commenters  were  Federal  employees 
concerned  about  the  impact  of  deep 
reductions  in  COLA  rates.  They  cited 
various  financial  commitments,  such  as 
home  purchase,  that  were  made 
assuming  COLA  rates  would  be 
relatively  stable.  Several  commenters 
thought  that  significant  reductions 
would  have  an  adverse  effect  on  the 
local  economy  of  the  allowance  area  and 
that  significant  reductions  would  cause 
recruitment  and  retention  problems.  As 
noted  earUer,  Public  Law  102-141,  as 
amended,  prohibits  OPM  from  reducing 
COLA  rates  through  December  31, 1998. 

General  Coaunents 

A  number  of  commenters  maintained 
that  the  salary  averages  used  for  the 
surveys  did  not  consider  other  sources 
of  income  besides  General  Schedule 
salaries.  They  believe  this  resulted  in  an 
artificially  low  salary  average,  especially 
for  the  Washington,  DC,  area.  OPM  uses 
the  General  Schedule  average  salaries 
because  it  is  the  predominant  pay 
system  for  employees  in  the  allowance 
areas  and  in  the  Washington.  1X3,  area. 
The  COLA  is  a  percentage  of  Federal 
pay,  not  total  family  income.  Therefore. 
OPM  believes  the  approach  used  is 
appropriate.  However,  the  number  of 
income  levels  used  in  the  COLA  model 
and  the  dollar  amounts  assigned  to 
those  income  levels  are  subjects  that 
may  be  researched  further. 

A  few  commenters  asked  whether 
OPM  adjusted  the  calculations  of  the 
percent  of  General  Schedule  workforce 
in  each  income  group  in  each  area  to 
reflect  special  rates  or  shift  diffierentials. 
OPM  included  special  rates  because 


special  rates  are  one  type  of  basic  pay, 
and  the  COLA  is  paid  as  a  percentage  of 
basic  pay.  OPM  did  not  include 
premium  pay,  such  as  shift  differentials, 
because  these  are  not  part  of  basic  pay. 

Several  commenters  felt  the  COLA 
program  should  take  into  consideration 
the  hardships  endured  in  some  of  the 
allowance  areas.  OPM  believes  the 
COLA  model  adequately  measures 
differences  in  monetary  costs  due  to 
conditions  in  the  allowance  areas, 
although  improvements  and  refinements 
in  the  model  may  be  possible.  For 
example,  OPM  is  researching  certain 
additional  items,  particularly  those  that 
might  be  purchased  more  frequently  in 
remote  areas.  These  items  include  air 
transportation,  out-of-area  college  and 
university  education,  and  extraordinary 
medical  expenses.  OPM  is  looking  at 
ways  the  tangible  cost  of  these  items 
might  be  included  in  the  COLA  model 
and  plans  to  address  this  issue  in  its 
report  to  Congress.  OPM  believes, 
however,  that  employees  are 
compensated  for  nonmonetary  factors 
such  as  hardship  and  inconvenience 
under  the  post  differential  program  and 
that  such  factors  should  not  be  covered 
under  the  COLA  program. 

A  few  commenters  objected  to  the 
inclusion  of  sales  taxes  in  the  COLA 
model.  The  commenters  argued  that  it 
would  also  be  necessary  to  compare  the 
level  of  Government  services  available 
in  each  area.  OPM  disagrees.  The  effect 
on  living  costs  of  any  differences  in  the 
levels  of  Government  services 
attributable  to  differences  in  sales  tax 
revenues  is  probably  not  measurable. 
Sales  tax,  on  the  other  hand,  is  a 
recognizable  consumer  expense. 
Therefore,  OPM  believes  it  is 
appropriate  to  include  sales  tax  in  the 
prices  of  the  items  it  surveys. 

Several  commenters  felt  that  some  of 
the  field  researchers  should  be  Federal 
employees.  They  believe  non-Federal 
employees  have  a  desire  to  cut  Federal 
pay,  which  they  view  as  a  conflict  of 
interest.  OPM  does  not  believe  there 
was  such  a  bias,  and  both  OPM  and 
Rimzheimer  utilized  a  number  of 
quality  assurance  procedures,  including 
callbacks  and  close  data  review,  to 
assure  that  the  prices  collected  were 
accurate.  OPM  also  notes  that,  under  the 
COLA  partnership  pilot  project,  data 
will  be  collected  by  Federal  employees 
from  the  Washington,  DC,  area  with 
observers  from  the  COLA  areas. 
Therefore,  beginning  with  the  1997 
surveys.  non-Federal  field  researchers 
will  not  be  involved  in  the  survey 
process. 

Some  commenters  believe  more  data 
should  be  collected  directly  from 
Federal  employees.  OPM  notes  that  it 
has  collected  data  directly  from  Federal 


employees  in  the  past  and  may  explore 
this  issue  with  the  COLA  partnership 
committees  and  under  the  MOU  Safe 
Harbor  process.  OPM  anticipates 
addressing  this  as  part  of  its  report  to 
Congress. 

Several  commenters  stated  that  OPM 
should  publish  additional  survey  data 
(e.g.,  outlets  surveyed,  basic  price  data) 
in  the  report.  Publishing  this  volume  of 
information  is  not  practical  and  would 
make  the  report  too  cumbersome  and 
complex. 

A  few  commenters  noted  that  the  date 
appearing  at  the  top  of  the  Federal 
Register  pages  containing  the  Winter 
report  read  "1994"  instead  of  "1996." 
This  was  a  printer's  error. 

Some  commenters  want  OPM  to 
consider  higher  non-Federal  pay  when 
setting  COLA  rates.  The  law  bases 
COLA'S  on  living  costs,  not  pay  levels. 
It  also  specifically  bars  payment  of 
locality  pay  in  the  COLA  areas. 
Therefore,  OPM  cannot  take  into 
consideration  higher  non-Federal  pay  in 
the  COLA  areas. 

Several  commenters  contend  that  the 
COLA  calculations  should  account  for 
locality  pay  received  in  the  Washington, 
DC.  area.  OPM  recognizes  that  General 
Schedule  employees  in  the  Washington, 
DC,  area  receive  a  locality  pay 
adjustment  under  5  U.S.C.  5304. 
Whether  this  adjustment  should  be 
considered  in  the  calculation  of  COLA's 
is  an  issue  OPM  plans  to  address  in  its 
report  to  Congress. 

Some  commenters  think  Federal 
employees  in  the  Washington,  DC,  area 
are  overgraded  and  that  COLA's  should 
be  increased  to  account  for  this 
overgrading.  Grade  levels  vary  among 
areas  and  may  be  higher  on  average  in 
the  DC  area  because  of  the  nature  of  the 
woric  typically  performed  in  this  area.  If 
it  is  found  that  overgrading  is  a  problem 
in  any  area,  including  the  DC  area,  the 
solution  is  to  properly  classify  the 
positions-not  to  adjust  pay  or 
allowances. 

Many  commenters  suggested  that 
OPM  use  data  published  by  the 
American  Chamber  of  Commerce 
Researchers  Association  (ACCRA). 
ACCRA  does  not  publish  living-cost 
comparisons  for  all  of  the  COLA  areas, 
nor  does  the  ACCRA  methodology 
conform  with  OPM's  regulations,  which 
were  developed  subsequent  to  the 
settlement  of  Hector  Arana,  et  al.,  v. 
United  States.  Therefore,  OPM  does  not 
use  ACCRA  data. 

Several  commenters  suggested  a  need 
to  survey  more  than  once  a  year.  As 
OPM  stated  in  an  earlier  Federal 
Register  notice  (60  FR  46749),  OPM 
does  not  believe  there  is  significant 
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seasonal  variation  in  relative  prices  for 
most  local  consumer  items  in  the 
allowance  areas  compared  to  those  in 
the  Washington,  CXZ,  area.  There  is 
evidence  of  seasonal  variation  in  some 
prices,  such  as  hotel  and  motel  lodging, 
but  these  are  not  typical  local  consumer 
items.  There  is  also  seasonal  variation  in 
the  prices  of  other  items,  such  as  fresh 
fruits  and  vegetables,  but  that  kind  of 
variation  is  seen  in  both  the  allowance 
areas  and  in  the  Washington,  E)C.  area. 
Therefore,  relative  price  differences  do 
not  change  signiHcantly  by  season.  For 
this  reason  and  because  COLA  surveys 
are  costly  and  can  be  a  public  burden, 
OPM  does  not  believe  it  is  appropriate 
to  conduct  COLA  surveys  more 
frequently. 

Some  commenters  objected  to  OPM's 
practice  of  making  changes  in  the  model 
based  on  comments  received  without  an 
additional  comment  p>eriod  to  review 
the  changes.  They  also  requested  that 
OPM  forgo  making  changes  in  the 
methodology  while  the  joint  research 
effort  is  under  way.  E>uring.the  Safe 
Harbor  process  and  the  COLA 
partnership  pilot  project,  OPM  plans 
generally  to  avoid  making  substantive 
poUcy  changes  in  the  COLA  program 
and.  instead,  wait  until  after  OPM  has 
completed  its  research,  received  public 
comment  on  it,  and  delivered  its  report 
to  Congress.  This  does  not  mean  that 
OPM  will  make  no  changes,  and 
certainly  there  are  administrative 
changes  relating  to  survey  coverage  that 
must  be  made  for  each  survey.  However, 
the  reader  will  note  that  OPM  has  made 
relatively  few  changes  in  this  year's 
surveys  compared  with  the  previous 
siuveys. 

Overall  Living  Cost  Model 

A  number  of  commenters  stated  that 
Washington,  DC,  should  not  be  the  base 
area  for  comparisons  of  living  costs. 
They  believe  a  less  expensive  area 
should  be  used.  OPM  is  required  by  law 
to  use  the  Washington,  DC,  area  as  the 
base  for  living-cost  comparisons. 

Some  commenters  felt  that  local 
spending  patterns  should  be  used  in 
pricing  consumption  goods  and 
services.  To  compare  living  costs 
between  areas.  OPM  assigned  a  common 
set  of  weights  to  each  item,  category, 
and  component.  These  weights  reflect 
how  consumers  spend  their  money  and 
were  used  to  derive  comparative 
indexes  measuring  overall  living  costs. 
OPM  used  Bureau  of  Labor  Statistics 
(BLS)  nationwide  Consumer 
Expenditure  Survey  (CES)  data  for  these 
weights.  As  discussed  in  the  report,  the 
COLA  model  uses  an  indexing 
methodology.  As  the  report  also  notes, 
it  would  be  preferable  to  use 


Washington,  DC,  consumer  expenditure 
data.  Washington,  DC,  CES  data, 
however,  are  not  available  by  income 
level,  and  OPM  regulations  require 
measurement  of  living  costs  at  multiple 
income  levels.  On  the  other  hand, 
nationwide  CES  data  are  arrayed  by 
income  level.  Therefore,  OPM  used 
these  data  in  the  COLA  model.  CES  data 
are  also  available  for  Honolulu  and 
Anchorage;  bufas  with  the  Washington, 
DC,  data,  the  Honolulu  and  Anchorage 
data  are  not  available  by  income  level. 
BLS  CES  data  are  not  available  for  any 
other  nonforeign  area,  and  OPM  knows 
of  no  other  source  of  comprehensive 
consumer  expenditure  information  by 
income  level  suitable  for  use  in  the 
COLA  model.  Therefore,  the  use  of  local 
weights  is  not  practical. 

Commenters  also  suggested  that  OPM 
explore  the  use  of  cross-weighted 
measures,  such  as  Fisher's  ideal  index. 
Since  cross- weighted  indexes  use  local 
area  weights  as  well  as  reference  area 
weights,  the  use  of  these  approaches 
would  face  the  same  problems  as  would 
the  use  of  local  weights  alone  (as  is 
described  above).  However,  the  type  of 
measurement  used  and  the  source  of 
CES  data  may  also  be  topics  for  further 
research. 

Goods  and  Services  Component 

A  number  of  commenters  cited  the 
lack  of  locally  available  goods  and 
services,  and  many  commenters  said 
that  they  had  to  purchase  items  by 
catalog.  OPM  included  catalog  prices  for 
selected  items  in  the  surveys. 
Additional  costs  of  shipping  and  excise 
taxes  were  added  to  the  catalog  pricing 
where  applicable. 

A  numoer  of  commenters  felt  that  the 
surveys  should  recognize  that  allowance 
area  employees  purchase  goods  and 
services  that  are  either  not  needed  in  the 
Washington,  DC,  area  or  are  needed  less 
frequently.  Generally,  the  COLA  model 
compares  the  cost  of  an  item  in  an 
allowance  area  with  the  cost  for  the 
same  item  in  the  DC  area.  OPM  believes 
this  is  consistent  with  the  settlement  of 
Arana,  in  which  the  plaintiffs  asked  that 
OPM  adopt  a  methodology  that 
compared  specified  brands,  models,  and 
sizes  whenever  possible.  Nevertheless, 
the  COLA  model  does  refleci  some 
differences  between  areas.  For  example, 
the  model  assumes  that  cars  in  Alaska 
have  certain  accessories,  such  as  engine 
block  heaters,  that  are  not  common  in 
the  DC  area.  Also,  differences  in  home 
construction  (e.g.,  triple-pane  windows 
and  greater  wall  insulation  common  in 
Alaska)  are  included  in  the  model  to  the 
extent  that  these  differences  are 
reflected  in  real  estate  prices.  OPM 
anticipates  researching  related  issues 


and  plans  to  address  them  in  its  report 
to  Congress. 

A  number  of  commenters  felt  that  the 
surveys  should  recognize  that  there  are 
a  limited  number  of  restaurant  choices 
in  the  allowance  areas  as  compared  with 
the  Washington,  DC,  areo.  The  surveys 
measure  this  indirectly  to  the  extent  that 
restaurant  prices  reflect  competition. 
The  commenters  also  felt  that  high 
quality  local  restaurants  and  foods 
should  be  surveyed.  The  comparison  of 
non-chain  restaurants  is  difficult  and 
would  seem  to  be  inconsistent  with 
Arana. 

Some  commenters  believe  more 
brands  and  models  of  items  should  be 
surveyed.  As  described  in  section  2.4.1 
of  the  report,  items  to  be  surveyed  are 
identified  according  to  their  importance 
in  terms  of  consumer  expenditures. 
OPM  surveys  nearly  200  representative 
items  and  believes  these  adequately 
reflect  typical  consumer  expenditures. 

Housing  Component 

A  number  of  commenters  objected  to 
the  inclusion  of  historical  housing  data 
in  the  surveys.  The  commenters 
objecied  to  the  use  of  these  data  because 
they  believe  (1)  the  resulting  allowance 
would  compensate  employees  for 
historical  rather  than  current  living 
costs,  (2)  the  weights  used  to  combine 
the  data  were  from  a  limited 
demographic  profile  (i.e.,  the  1992/93 
Federal  Employee  Housing  and  Living- 
Patterns  Survey),  and  (3)  much  of  the 
historical  home  price  data  were  from 
living  communities  outside  the  area 
where  COLA  recipients  reside. 

Historical  housmg  data  are  based  on 
purchase  prices  and  interest  rates  over 
a  10-year  period.  We  first  used  these 
data  in  the  summer  1994  surveys; 
however,  we  had  stated  our  intention  to 
do  so  in  earlier  Federal  Register  notices 
on  the  COLA  program.  (See  55  FR  1372 
and  57  FR  58559.)  The  reason  OPM  uses 
historical  data  is  that  relatively  few 
Federal  employees  purchase  a  home  in 
any  given  year.  By  using  home  sale 
prices  and  interest  rates  gathered  over  a 
10-year  period,  the  COLA  model  better 
emulates  the  typical  Federal  employee's 
housing  expenses  than  if  only  the 
current  year's  purchase  information 
were  used. 

OPM  believes  its  use  of  the  results  of 
the  1992/93  Federal  Employee  Housing 
and  Living  Patterns  Survey  is 
appropriate.  OPM  received  over  16,000 
responses  to  the  employee  survey  from 
the  allowance  areas.  Although  in  a 
universe  survey  such  as  this,  there  is 
always  the  potential  for  a  nonresponse 
bias,  we  find  the  results  concerning 
home  tenure  to  tie  reasonable  when 
compared  with  data  from  other  sources 


such  as  Census  data  and  data  published 
by  the  Chicago  Title  and  Trust 
Company.  Therefore,  we  believe  it  is 
appropriate  to  use  the  weights  derived 
from  the  employee  survey  to  combine 
housing  cost  data. 

As  one  commenter  noted,  some  of  the 
historical  bousing  data  came  from 
communities  that  are  no  longer 
surveyed.  Although  we  made  changes  in 
1994  in  response  to  employee 
suggestions  and  in  light  of  the  employee 
survey  results,  we  believe  our  earlier 
community  selections  were  appropriate. 
For  example,  we  previously  included 
Mililani  'Town  in  our  Honolulu  surveys. 
Mililani  Town  was  the  most  frequent 
place  of  residence  reported  in  the 
employee  survey.  Because  of  limited 
survey  resources,  we  dropped  Mililani 
Town  (and  others)  in  order  to  survey 
communities  in  and  closer  to  Honolulu, 
as  suggested  by  comments  on  the  results 
of  the  1993  living-cost  surveys.  It  would 
be  a  mistake,  however,  to  say  that  places 
such  as  Mililani  Town  are  not 
representative  of  where  Federal 
employees  live,  and  we  believe  it  is 
reasonable  to  use  historical  data  from 
such  communities. 

Although  it  might  be  possible  to 
collect  historical  data  only  for  those 
communities  now  surveyed,  we  do  not 
believe  this  is  necessary  or  desirable. 
Community  changes  were  made  in 
many  survey  areas,  including  the 
Washington,  DC,  area.  Additional 
historical  housing  data  would  have  to  be 
collected  in  each  of  these  areas,  and  this 
would  be  costly  and  burdensome  to  the 

Eublic.  Even  so,  we  believe  the  final 
ving-cost  comparisons  for  the 
allowance  areas  would  remain 
essentially  unchanged  because  similar 
changes  in  community  selection  also 
were  made  in  the  Washington,  DC. 
metropolitan  area,  again  using  the 
results  of  the  employee  survey. 

Some  commenters  suggested  that 
using  the  employee  survey  results  to 
select  housing  communities  violated  the 
agreement  in  Amna  because  COLA  area 
employees  live  in  undesirable 
neighborhoods  as  a  result  of  low  COLA 
rates.  Other  commenters  suggested  that 
housing  communities  selected  in 
Anchorage  were  inappropriate  because 
many  employees  live  outside  of  the 
survey  area.  OPM  believes  it  is 
appropriate  to  use  both  the  results  of  the 
employee  survey  and  a  methodology 
that  compares  the  costs  of  housing  of 
similar  sizes  and  in  similar 
communities  among  the  various  diverse 
areas  covered  by  the  surveys.  However, 
we  anticipate  that  the  housing 
methodology,  community  selection,  and 
housing  characteristics  will  be  subjects 
of  study  during  the  MOU  Safe  Haifoor 


process  and  among  the  issues 
considered  by  the  COLA  Partnership 
Committees. 

Several  commenters  stated  that  the 
housing  costs  in  Anchorage  were  not 
accurate  and  provided  other  data  that 
showed  higher  median  values.  OPM's 
contractor  obtained  the  prices  for 
houses  that  met  specified  profile 
characteristics  (e.g.,  size)  for  lower, 
middle,  and  upper  income  levels.  These 
prices  were  collected  frtim  real  estate 
professionals  and  various  listing 
services.  The  data  provided  by  the 
commenters  did  not  sufTiciently  identify 
the  characteristics  of  the  sold  houses  for 
OPM  to  evQluate  effectively  these  data 
relative  to  the  data  that  OPM's 
contractor  reported. 

Several  commenters  said  that  climate 
conditions  (such  as  high  humidity,  high 
rainfall,  sunlight  intensity,  airborne  salt, 
snow,  and  cold  weather)  resulted  in 
more  frequent  and  higher  home 
maintenance  costs  in  the  allowance 
areas  than  in  the  Washington,  DC.  area. 
OPM  has  conducted  some  preliminary 
studies  of  these  issues,  anticipates 
researching  them  further,  and  plans  to 
provide  the  results  in  its  report  to 
Congress. 

Several  commenters  noted  that  most 
Alaskan  houses  have  "Arctic  entrances" 
for  the  removal  of  coats  and  boots,  and 
felt  that  the  surveys  should  take  this 
into  consideration.  The  home  purchase 
price  data  collected  reflect  local  home 
sales  and  include  the  cost  of  any  special 
features  common  to  dwellings  in  each 
area. 

Several  commenters  noted  that 
military  troops  are  provided  a  housing 
allowance  and  felt  that  civilian 
employees  should  receive  the  same.  The 
law  does  not  provide  a  separate  housing 
allowance  for  civiUan  Federal 
employees.  However,  as  described  in 
the  report,  relative  differences  in 
housing  costs  between  the  allowance 
areas  and  the  Washington,  DC,  area  are 
taken  into  consideration  in  determining 
COLA  rates. 

A  few  cqjnnienters  suggested  that 
long-distance  telephone  calculations  be 
based  on  the  local  time  of  the  call.  OPM 
based  this  calculation  on  the  time  the 
call  was  received  on  the  assumption 
that  most  long  distance  callers  timed 
their  calls  for  the  convenience  of  the 
receiver  rather  than  the  caller. 
Moreover,  making  the  opposite 
assumption  could  have  resulted  in  some 
anomalies.  For  example,  a  long  distance 
call  placed  at  8  p.m.  in  Honolulu  would 
be  received  in  New  York  at  1  or  2  ajn. 

Transportation  Component 

A  number  of  commenters  stated  that 
private  transportation  costs  are  greater 


in  the  allowance  areas  because  of  the 
high  cost  of  automobiles  and  increased 
auto  maintenance  resulting  from  poor 
roads,  rough  terrain,  salt  air,  and  harsh 
weather.  Many  also  felt  that  automobile 
insurance  premiums  are  higher  in  the 
allowance  areas. 

The  COLA  model  takes  into 
consideration  automobile  purchase 
price,  maintenance,  insurance,  and 
depreciation.  Purchase  costs  and 
insurance  are  based  on  price  data 
obtained  in  each  area.  Maintenance  is 
also  based  on  local  price  data,  and  the 
model  assumes  that  certain  types  of 
maintenance  occur  more  frequently  in 
the  allowance  areas  than  in  the  EX^  area. 
For  example,  the  model  assumes  that 
tires  wear  out  faster  in  the  allowance 
areas  than  in  the  Washington,  DC,  area, 
and  that  tires  have  to  be  purchased  more 
frequently  in  the  allowance  areas.  The 
model  also  includes  the  severe  driving 
maintenance  schedule  for  the  allowance 
areas  and  the  standard  schedule  for  the 
Washington.  DC,  area.  Depreciation  is 
based  on  the  difference  between  the 
new  car  value  and  the  value  of  the  car 
4  years  later,  as  reflected  in  popular 
guides  such  as  the  National  Automobile 
Dealera  Association  Official  Used  Car 
Guide  and  the  Kelly  Blue  Book.  The 
model  assumes  that  used  car  prices  are 
constant  among  areas,  except  in 
Fairbanks  and  Nome.  Since  new  car 
prices  are  tjrpically  higher  in  the 
allowance  areas,  this  assumption 
translates  into  a  typically  higher 
depreciation  rate  for  new  cars  in  the 
allowance  areas  relative  to  the  DC  area. 
For  Fairbanks  and  Nome,  the  model 
uses  90  percent  of  the  used  car  value  to 
reflect  an  even  higher  depreciation  cost 
related  to  increased  wear  in  these  areas 
caused  by  the  severe  climate. 

A  number  of  commenters  think  that 
OPM  should  have  used  negotiated 
prices  in  its  survey  of  new  cars.  These 
same  commenters  also  believe  used  car 
prices  should  be  included  in  the 
surveys.  As  stated  in  the  report,  it  is  not 
feasible  to  collect  information  on 
negotiated  prices.  Negotiated  prices  are 
influenced  by  factors  such  as 
negotiating  skills,  timing,  and  dealer 
overstock,  and  we  expect  that  dealers 
would  be  reluctant  to  disclose  what  they 
would  accept  as  the  final  purchase  price 
for  the  vehicles  surveyed.  Likewise, 
OPM  believes  it  highly  unlikely  that 
OPM  could  price  comparable  used  cars, 
in  terms  of  make,  model  and  condition, 
in  each  of  the  allowance  areas  and  in 
the  Washington,  DC,  area.  Therefore,  as 
stated  in  the  report,  OPM  does  not 
survey  the  price  of  used  cars. 

Many  commenters  felt  that  pick-up 
trucks  and  four-wheel  drive  vehicles 
should  be  priced,  especially  for  the 
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Alaska  surveys.  As  stated  in  the  report, 
OPM  surveys  the  cost  of  owning  and 
operating  a  four-wheel  drive  Chevy 
Blazer,  which  is  a  "utility"  vehicle. 
OPM  believes  the  vehicles  currently 
surveyed  are  adequate  for  measuring 
price  differences  for  new  vehicles. 

Several  commenters  raised  issues 
related  to  mass  transportation  systems 
(e.g.,  bus,  train,  subway),  which  are 
limited  or  not  available  in  the  allowance 
areas.  As  explained  in  the  report,  OPM 
does  not  survey  municipal  mass 
transportation.  The  cost  of  bus,  train, 
subway,  or  taxi  service  is  not  part  of  the 
surveys  because  the  service  available  in 
many  allowance  areas  is  not  comparable 
to  the  service  available  in  the  DC  area. 
Instead,  OPM  compares  the  cost  of 
round-trip  airfares  from  the  allowance 
areas  with  the  cost  of  round-trip  airfares 
from  the  Washington,  DC,  area  to  the 
same  destinations. 

A  number  of  commenters  objected  to 
the  selection  of  Los  Angeles  as  the 
common  destination  point  for 
comparing  airfares.  They  stated  that  the 
Los  Angeles  routes  are  highly 
competitive,  which  results  in  lower 
fares  compared  with  other  destinations, 
and  that  Los  Angeles  is  not  typical  of 
flight  destinations  from  the  allowance 
areas.  For  the  1996  surveys.  OPM 
included  additional  travel  destinations. 
There  are  now  six  destinations  for 
which  airfares  from  the  allowance  areas 
and  the  Washington.  DC,  area  are 
collected:  Chicago,  Los  Angeles.  Miami, 
New  York,  Seattle,  and  St.  Louis. 

Some  commenters  stated  that  the 
model  did  not  measure  true  air 
transportation  costs.  The  commenters 
stated  that  inter-island  travel,  travel 
within  Alaska,  and  travel  to  the 
contiguous  48  States  requires  more 
frequent  use  of  air  transportation.  The 
current  model  assumes  that  the  typical 
Federal  employee  puts  15,000  miles  per 
year  on  a  car.  but  many  Federal 
employees  in  the  allowance  areas  may 
drive  less  than  that,  particularly  in  some 
of  the  smaller  allowance  areas.  On  the 
other  hand,  these  employees  may  fly 
more  frequently.  If  so,  it  may  be 
appropriate  to  make  adjustments  in  the 
COLA  model  to  reflect  these  differences. 
OPM  plans  to  study  further  the  issue  of 
transportation  costs  by  mode  of 
transportation  for  its  report  to  Congress. 

Miscellaneous  Component 

A  number  of  commenters  felt  that  the 
medical  expense  portion  of  the 
Miscellaneous  Component  fails  to 
reflect  the  higher  out-of-f>ocket  expenses 
that  Federal  employees  in  the  allowance 
areas  frequently  incur.  The  commenters 
cited  several  possible  causes  for  this, 
including  higher  costs  not  covered  by 


insurance  carriers,  the  absence  of  health 
maintenance  organizations  in  several 
allowance  areas,  and  the  need  to  travel 
outside  the  area  to  obtain  some  medical 
services.  OPM  is  researching  health  cost 
issues  and  plans  to  include  the  results 
of  its  research  in  its  report  to  Congress. 

One  commenter  stated  that  employees 
in  the  allowance  areas  have  to  save  at 
a  higher  rate  to  afford  the  down 
payment  for  a  house  or  car  or  to  pay  for 
college/university  education.  The 
commenter  said  that  OPM  should  take 
this  into  consideration  and  use  the 
Goods  and  Services  Component  index  to 
adjust  the  amount  of  money  saved 
relative  to  Washington,  EXZ.  As  noted  in 
the  report,  savings  made  for  the  purpose 
of  future  purchases  of  housing,  durable 
goods,  and  similar  items  are  accounted 
for  in  the  category  or  component  weight 
associated  with  the  item. 

The  commenter  also  stated  that  the 
COLA  model  should  take  into 
consideration  the  fact  that  COLA's  do 
not  count  towards  retirement.  The 
commenter  believes  Federal  employees 
have  to  invest  at  a  higher  rate  in 
pensions  and  other  savings  vehicles  to 
afford  to  retire  in  the  allowance  areas. 
Under  sections  8331(3)  and  8401(4)  of 
title  5.  United  States  Code,  allowances 
(including  COLA's)  are  explicitly 
excluded  from  basic  pay  in  the 
computation  of  Federal  annuities  under 
the  Civil  Service  Retirement  System  and 
the  Federal  Employees'  Retirement 
System.  OPM  believes  it  would  be 
inappropriate  to  adjust  COLA  rates  to 
take  into  consideration  that  which  the 
law  has  specifically  excluded. 
Therefore,  OPM  does  not  plan  to  adopt 
this  recommendation  at  this  time  but 
plans  to  address  it  in  its  report  to 
Congress. 

Office  of  Personnel  Management. 
lamas  B.  King. 
Director. 
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Executive  Sununarji 

Cost-of-hving  allowances  (COLA's) 
are  paid  to  Federal  employees  in 
nonforeign  areas  in  consideration  of 
living  costs  higher  than  in  the 
Washington.  DC,  area.  OPM  conducts 
living  costs  surveys  in  order  to  set  the 
COLA  rates.  This  report  provides  the 
results  of  the  1996  living-cost  surveys 
and  compares  living  costs  in  nonforeign 
COLA  areas  to  those  in  the  Washington, 
DC,  area. 

Survey  data  were  collected  for  the 
Office  of  Personnel  Management  (OPM) 
by  Runzheimer  international  under 
contract  OPM-  95-97012.  Runzheimer  is 
a  Wisconsin-based  hrm  specializing  in 
cost-of-living  information.  The  contract 
required  Runzheimer  to  survey  living 
costs  in  Alaska,  Hawaii.  Guam,  Puerto 
Rico,  the  U.S.  Virgin  Islands,  and  the 
Washington,  DC,  area.  OPM  analyzed 
the  survey  data  and  produced  this 
report. 

For  this  study,  approximately  2,800 
outlets  were  contacted  and  more  than 
20,000  prices  collected  on  about  200 
items  representing  typical  consumer 
purchases.  These  data  were  then 
combined  by  OPM  using  consumer 
expenditure  information  developed  by 
the  Bureau  of  Labor  Statistics.  The  final 
result  of  the  study  is  a  series  of  living- 
cost  indexes,  shown  in  the  table  below, 
that  compare  living  costs  in  the 


allowance  areas  to  those  in  the 
Washington,  DC,  area.  The  index  for  the 
DC  area  (not  shown)  is  100.00  because 
it  is.  by  definition,  the  reference  area. 

Table  E-1  .—Final  Cost 
Comparison  Indexes 


Allowance  area 


Anchorage,  Alaska 

Fairt>anks.  Alaska  

Juneau,  Alaska  

The  rest  of  the  State  of  Alaska  

City  and  County  of  Honolulu,  Ha- 
waii   

Hawaii  County.  Hawaii  ..... 

Kauai  County,  Hawaii  ., 

Maui  County,  Hawaii 

Guam/CNMI*.  Local  RetaH  

Guam/CNMI,  Commissary/Ex- 
change   

Puerto  Rico 

U.S.  Virgin  Islands 


Index 


104.84 
109.90 
110.57 
129.24 

121.95 
111.89 
121.36 
119.53 
121.88 

116.06 
102.01 
1 19.25 


'CNMUCommonwealth  of  the  Northern  Mar- 
iana Islands 

1.  Introduction 

1.1  Report  Objectives 

This  report  provides  the  results  of  the 
February  1996  surveys.  A  listing  of 
earlier  reports  that  provided  the  results 
of  previous  surveys  is  shown  in 
Appendix  1.  The  analyses  show  the 
comparative  living-cost  differences 
between  the  Washington,  DC,  area  and 
the  allowance  areas  listed  below.  By 
law,  Washington.  DC.  is  the  base  or 
"reference"  area  for  the  nonforeign  area 
cost-of-living  allowance  (COLA) 
program. 

1.  Anchorage.  Alaska 

2.  Fairbanks.  Alaska 

3.  Juneau,  Alaska 

4.  The  rest  of  the  State  of  Alaska 

5.  City  and  County  of  Honolulu,  Hawaii 

6.  Hawaii  County,  Hawaii 

7.  Kauai  County,  Hawaii 

8.  Maui  County,  Hawaii 

9.  Guam  and  the  Commonwealth  of  the 

Northern  Mariana  Islands  (CNMI) 
lO.Puerto  Rico 
11. U.S.  Virgin  Islands 

1.2  Changes  in  This  Year's  Survey 

This  year  OPM  contracted  with 
Runzheimer  International  to  collect 
price  data.  In  previous  surveys,  most  of 
the  analyses  of  the  data  were  performed 
by  the  contractor.  This  year,  OPM 
performed  all  analyses.  Appendix  6  lists 
the  other  major  changes  made  for  this 
survey  relative  to  the  previous  survey. 
Among  the  key  changes  were  the 
following: 
— Airline  fares  to  Chicago,  Los  Angeles, 

Miami,  New  York,  and  St.  Louis  were 

surveyed.  Previously,  only  fares  to 

Los  Angeles  were  surveyed. 


— Several  new  survey  items  were  added, 
including  charge  card  annual  fees, 
charge  card  finance  charges,  funeral 
services,  motor  scooters,  personal 
water  crafts,  and  parcel  [>ost  fees. 
(Also  see  appendix  6.) 

— The  living  community  of  Mayaguez, 
Puerto  Rico,  was  removed  from  the 
survey. 

1 . 3    Pricing  Period 

The  prices  were  collected  in  the 
allowance  areas  and  in  the  Washington, 
DC,  area  in  February  1996.  As  with  the 
previous  surveys,  the  prices  of  some 
items-those  dependent  upon  the 
pricing  of  other  items—were  collected 
slightly  later  (e.g.,  in  March  1996).  In 
addition,  individual  item  prices  not 
meeting  OPM's  and  Runzheimer's 
quality  control  procedures  were 
resurveyed  in  April  and  used  to  verify 
or  replace  the  original  prices. 

As  done  in  previous  surveys,  some 
catalog  sales  were  included  in  the 
survey.  Only  catalogs  that  sell 
merchandise  in  both  the  allowance 
areas  and  the  Washington,  DC.  area 
were  used.  To  ensure  consistent 
seasonal  catalog  pricing,  winter  catalogs 
were  used  for  all  catalog  items  surveyed. 

2.  The  COLA  Model 

2. 1  Measurement  of  Uving-Cost 
Differences 

The  COLA  model  measures  living- 
cost  differences  between  the  allowance 
areas  and  the  Washington,  EX^,  area  by 
selecting  representative  items  that 
people  purchase  in  these  locations, 
calculating  their  respective  cost 
differences,  and  combining  them 
according  to  their  importance  to  each 
other  (as  measured  by  relative 
{>ercentage  of  expenditures).  This 
involves  the  following  major  steps: 

Step  1:  Identify  the  segment  of  the 
population  for  which  the  analysis  is 
targeted  (i.e.,  typical  Federal  white- 
collar  employees). 

Step  2:  Estimate  how  these  people 
spend  their  money. 

Step  3:  Select  items  to  represent  the 
types  of  expenditures  people  usually 
make  and  outlets  at  which  people 
typically  make  purchases  for  each 
selected  item. 

Step  4:  Conduct  pricing  surveys  of  the 
selected  items  in  each  area. 

Step  5:  Compute  price  ratios  for  the 
surveyed  items  and  aggregate  them 
according  to  the  relative  importance  of 
each  item. 

2.2  Step  1:  Identifying  the  Target 
Population 

The  study  estimates  living-cost 
differences  for  typical  Federal  white- 
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collar  employees  who  have  annual  base 
salaries  between  approximately  $12,000 
and  $88,000.  the  range  of  the  General 
Schedule.  Because  living  costs  may  vary 
depending  on  an  employee's  income 
level,  living  costs  are  analyzed  at  three 
income  levels. 

2.2.1  Federal  Salaries 

To  determine  the  appropriate  income 
levels,  0PM  analyzed  the  1995 
distribution  of  salaries  for  General 
Schedule  employees  in  all  of  the 
allowance  areas  combined.  OPM 
divided  this  distribution  into  three 
income  groups  of  equal  size  and  identi 
fied  the  minimum,  maximum,  and 
median  salary  in  each  group.  The 
median  values  were  then  rounded  to  the 
nearest  $100  to  produce  the  three 
representative  income  levels  of  $21 ,600, 
$32,900,  and  $50,300.  OPM  compared 
living  costs  at  each  of  these  three 
income  levels  to  produce  three  sets  of 
estimated  expenditures  for  each 
allowance  area  and  for  the  Washington, 
DC,  area.  OPM  combined  these 
estimated  expenditures  into  a  single 
overall  index  for  each  allowance  area 
using  the  employment  weights 
described  below. 

2.2.2  Federal  Employment  Weights 

OPM  used  the  minimiun  and 
maximum  values  of  each  income  group 
and  the  1995  distribution  of  General 
Schedule  employees  by  salary  in  each 
allowance  area  to  derive  employment 
weights.  These  were  combined  with 
similar  data  from  1993  and  1994  to 


produce  a  relatively  stable  moving 
average.  (OPM  introduced  moving 
averages  last  year  to  lessen  the  impact 
of  new  data.)  From  these  averages,  OPM 
calculated  the  percentage  of  the  General 
Schedule  workforce  in  each  income 
group  in  each  area.  These  percentages 
were  the  weights  used  to  combine 
estimated  expenditures  to  compute  the 
final  index.  Appendix  2  shows  the 
General  Schedule  employment 
distributions  and  how  the  percentage 
weights  were  derived.  Appendix  23 
shows  how  the  weights  were  used  in  the 
final  calculations. 

2.3    Step  2:  Estimating  How  People 
Spend  Their  Money 

2.3.1     Consumer  Expenditure  Survey 

Expenditure  patterns  used  in  the 
calculations  are  based  on  national  data 
from  the  Consumer  Expenditure  Survey 
(CES).  OPM  obtained  from  the  Bureau  of 
Labor  Statistics  "prepublished"  CES 
results  for  1991, 1992.  and  1994.  The 
Bureau  of  Labor  Statistics  has  advised 
OPM  that  "prepublished"  CES  data  may 
not  be  statistically  significant.  To  OPM's 
knowledge,  however,  it  is  the  only 
source  of  comprehensive  consumer 
expenditure  information  by  income 
level.  Therefore,  it  is  used  in  the  model. 

CES  data  are  used  in  two  ways:  to 
identify  appropriate  items  for  the  survey 
and  to  derive  item,  category,  and 
component  weights.  The  item  weights 
are  not  income-sensitive.  Aggregated 
CES  data  are  analyzed  by  income  level 
to  derive  category  and  component 


weights.  These  weights  are  income- 
sensitive.  The  CES  data  used  in  this 
study  are  shown  in  Appendices  3  and 
4.  As  with  the  Federal  employment 
weights,  the  3  years  of  CES  data  were 
combined  to  produce  a  relatively  stable 
moving  average. 

2.3.2    Expenditure  Categories  and 
Components 

The  CES  is  grouped  into  small,  logical 
families  of  items.  For  example,  pre- 
published data  for  beef  are  grouped  into 
four  subcategories:  ground  beef,  roast, 
steak  and  other.  The  steak  and  roast 
groupings  were  further  separated  into 
smaller  clusters  of  items  (e.g.,  sirloin 
and  round  steak,  chuck  and  round 
roast).  OPM  separated  the  CES  items 
into  the  four  main  cost  components 
specified  in  OPM's  regulations: 
Consumption  Goods  and  Services, 
Transportation,  Housing,  and 
Miscellaneous  Expenses.  To  develop 
weighting  patterns  for  the  three  income 
levels,  OPM  performed  linear  regression 
analyses  on  the  CES  data  shown  in 
Appendix  3.'  These  analyses  produced 
estimated  expenditures  at  the  three 
income  levels  identified  in  section  2.2.1 
above.  OPM  converted  these 
expenditures  to  percentages  of  total 
expenditures  for  the  four  components  to 
produce  the  values  shown  in  the  table 
below.  These  were  the  weights  used  to 
combine  the  expenditures  for  each  of 
the  components  into  an  overall  value  for 
each  income  level  in  each  allowance 
area  and  the  Washington,  DC,  area. 


Table  2-1  .—Component  Expenses  Expressed  as  a  Percentage  of  Total  Expenses 


1995inoome  level 

1992  ad- 
justed in- 
come leveJ* 

Goods  and 
services 
(percent) 

Housing 
(percent) 

Transpor- 
tation 
(percent) 

Misc. 
(percent) 

Total 
(percent) 

$21 ,600 

32,900 .... „„    

50,300  

$20,400 
31.100 
47.550 

39.62 
38.97 
38.37 

25.72 
24.46 
23.28 

18.48 
18.22 
17.98 

16.18 
18.36 
20.37 

100.00 

.     100.00 

100.00 

'Income  levels  are  adjusted  as  descnbed  in  footnote  1. 
(Values  may  not  total  because  of  rounding.) 


Goods  and  Services  Component  items 
were  further  separated  into  ten 
categories,  and  linear  regression 
techniques  were  used  to  estimate 
expenditures  on  these  ten  categories  by 
income  level.  The  weights  for  these 
categories  are  shown  in  section  3.1.  The 
same  technique  was  also  used  to 
compute  category  weights  for  the 
Trans{>ortation  and  Miscellaneous 
Components  and  to  produce  ratios  of 


renters  to  homeowners  at  each  income 
level. 

2.4    Step  3:  Selecting  Items  and  Outlets 

2.4.1    Item  Selections~The  Market 
Basket 

As  noted  above.  CES  items  were 
grouped  into  "clusters"  of  expenses  to 
determine  which  items  to  survey.  These 
clusters  were  chosen  so  that  no  market 
basket  item  would  have  an 


overwhelmingly  large  or  an 
insignificantly  small  item  weight. 

For  each  of  these  clusters,  a  set  of 
items  to  price  was  identified. 
Collectively,  these  items  are  called  a 
"market  basket."  Because  it  would  have 
been  impractical  to  survey  all  of  the 
thousands  of  items  consumers  might 
buy,  the  market  basket  contains 
representative  items,  such  as  cheddar 
cheese,  that  represents  itself  and  the 
many  other  related  items  that 


'The  midpoint  of  (hs  moving  average  of  CES  data 
was  1992.  Therefore,  for  the  purposes  of  these 
regressions.  OPM  adjusted  Federal  salaries  to  reflect 


1992  pay  rates.  OPM  used  the  pay  increases  for 

1993  (3.7%).  1994  (0.0%)  and  1995  (2.0%).  to 
deflate  the  1995  salaries.  This  produced  adjusted 


Federal  salaries  orS20.40O.  $31,100.  and  $47,550 
lor  use  in  the  regression  equations. 


IMI 


consumers  purchase  (e.g.,  edam,  gouda, 
jack,  Swiss,  etc).  The  market  basket  that 
OPM  and  Runzheimer  used  had 
approximately  200  items  ranging  fi-om 
table  salt  to  new  cars  to  home 
purchases. 

Whenever  practical,  the  item 
description  included  the  exact  brand, 
model,  type,  and  size,  so  that  exactly  the 
same  items  could  be  priced  in  all  ai*eas 
if  possible.  For  example,  a  10.5-ounce 
can  of  Campbell's  vegetable  soup  was 
selected  for  the  survey  because  it  is 
representative  of  canned  and  packaged 
soups,  is  a  commonly-purchased  brand, 
and  is  found  in  all  areas.  Appendix  5 
provides  a  list  of  the  items  surveyed  and 
their  descriptions. 

Changes  in  the  item  list  and 
descriptions  are  an  important  aspect  of 
the  COLA  survey.  These  changes  are 
necessary  to  improve  the  survey  and 
keep  the  item  descriptions  current.  For 
this  survey,  several  of  the  items  or 
descriptions  were  changed.  The  major 
changes  and  the  reasons  for  each  are 
listed  in  Appendix  6. 

2.4.2    Geographic  Coverage  and  Outlet 
Selection 

Just  as  it  is  important  to  select 
commonly-purchased  items  and  survey 
the  same  items  in  all  areas,  it  is 
important  to  select  outlets  frequented  by 
consumers  and  find  equivalent  outlets 
in  all  areas.  This  involves  deciding 
which  geographic  areas  to  survey  and 
which  outlets  to  survey  within  these 
geographic  areas. 

2.4.2.1  Geographic  Areas 

For  some  areas,  the  choice  of  which 
area(s)  to  survey  was  obvious.  In  Nome, 
for  example,  the  whole  city  is  surveyed 
because  Nome  is  a  small  city,  and 
Federal  employees  live  throug  hout  the 
city.  For  other  areas,  specific 
communities  had  to  be  identified.  To  do 
this,  OPM  used  the  results  of  the  1992 
Federal  Employee  Housing  and  Living 
Patterns  Survey.  Among  other  things, 
that  survey  obtained  information  on 
where  Federal  employees  lived.  OPM 
used  this  information  to  select  the  living 
communities  in  which  housing  costs 
were  priced.  Runzheimer  then 
identified  outlets  within  a  normal 
shopping  radius  of  these  housing 
communities.  Outlets  within  a  living 
community  or  within  an  adjoining 
living  community  were  generally      * 
considered  to  be  within  a  normal 
shopping  radius. 

2.4.2.2  Similarity  of  Outlets 

Whenever  possible,  Runzheimer 
selected  popular  outlets  that  were' 
comparable  to  outlets  in  other  areas.  For 
example,  Runzheimer  surveyed  the 


price  of  grocery  items  at  supermarkets 
in  all  areas  because  most  f>eople 
purchase  their  groceries  at  such  stores 
and  because  supermarkets  are  found  in 
nearly  all  areas.^  The  selection  of 
comparable  outlets  is  particularly 
important  because  comparing  the  prices 
of  items  purchased  at  dissimilar  outlets 
would  be  inappropriate  (e.g.,  comparing 
the  price  of  a  box  of  cereal  at  a 
supermarket  with  one  sold  at  a 
convenience  store). 

Although  major  supermarkets, 
department  stores,  and  discount  stores 
represented  a  sizable  portion  of  the 
survey,  outlets  were  also  selected  to  - 
represent  the  diversity  of  consumer 
shopping  options.  For  example, 
department  stores  could  have  been  used 
for  pricing  all  clothing  items  surveyed. 
However,  this  would  not  have  reflected 
the  range  of  consumer  choices. 
Therefore,  some  clothing  items  were 
priced  in  men's  and  women's  clothing 
stores,  other  clothing  items  in 
department  stores,  others  in  shoe  stores, 
and  still  others  in  discount  stores.  For 
each  item,  the  same  type  of  outlet  (e.g., 
clothing  store,  discount  store, 
department  store)  was  selected  in  each 
area  whenever  possible. 

2.4.2.3    Catalog  Pricing 

A  limited  amount  of  catalog  pricing 
was  included  in  the  survey  to  reflect 
this  common  purchasing  option.  Eleven 
item  prices  were  surveyed  by  catalog. 
Catalog  pricing  allowed  the  comparison 
of  comparable  items  that  would  have 
been  difficult  to  price  otherwise.  All 
catalog  prices  included  any  charges  for 
shipping  and  handling  and  all 
applicable  taxes. 

2.5    Step  4:  Surveying  Prices 

As  noted  earUer,  Runzheimer 
obtained  over  20,000  prices  on  about 
200  items  from  approximately  2,800 
outlets.  In  each  survey  area,  Runzheimer 
was  required  to  get  at  least  three  price 
quotes  for  each  item,  if  practical.  There 
were  certain  exception  items.  For  - 
example,  essentially  all  of  the  available 
home  sales  and  rental  data  meeting  the 
survey  specifications  were  obtained.  For 
other  items,  such  as  utilities  and  real 
estate  tax  rates,  only  one  quote  was 
obtained  in  each  area  because  these 
items  have  uniform  rates  within  an  area. 
Because  the  Washington,  DC,  area  has 
six  survey  communities,  Runzheimer 


■'In  the  Washington,  IX^  area,  Runzheimer 
surveyed  groceries  at  two  kinds  of  supermarkets 
(i.e.,  full-service  supermarkets  and  "warehouse- 
type"  supermarkets)  because  both  types  of 
supermarkets  are  common  in  this  area.  Rutizheimer 
did  not  survey  "warehouse-type"  supermarkets  in 
any  other  area  because  they  are  relatively 
uncommon  and  probably  not  well  frequented  by 
Federal  employees. 


was  required  to  get  at  least  18  price 
quotes  for  most  items  in  this  area,  if 
practical. 

2.5.1  Runzheimer  Data  Collection 

Most  of  the  price  data  were  collected 
onsite  by  Runzheimer's  Research 
Associates  (RA's).  The  RA's  were 
independent  contractors  hired  by 
Runzheimer  to  visit  retail  outlets  in 
each  area  and  collect  prices.  All  of  these 
RA's  were  residents  of  the  area.  To 
avoid  any  real  or  perceived  conflicts  of 
interest,  Runzheimer  refrained  from 
hiring  research  associates  who  were 
either  employees  of  the  Federal 
Government  or  who  had  immediate 
family  members  who  were  employees  of 
the  Federal  Ciovemment.  Runzheimer 
also  collected  price  data  by  telephone 
and  through  on-  line  computer  services. 
In  addition,  Runzheimer  performed 
numerous  quality  control  checks,  often 
verifying  survey  data  through  telephone 
calls  and  comparing  current  data- 
gathering  results  with  those  from  earlier 
surveys. 

2.5.2  Data  Collection  Materials 

The  living-cost  surveys  conform  with 
the  provisions  of  the  Paperwork 
Reduction  Act  and  are  approved  by  the 
Office  of  Management  and  Budget 
(0MB).  The  OMB-approved  survey 
collection  materials  are  found  in 
Appendix  7.  All  Runzheimer-developed 
worksheets  or  other  siuvey  materials 
conformed  vnth  those  approved  by 
OMB. 

2.5.3  Inclusion  of  Sales  and  Excise 
Taxes 

For  all  items  subject  to  sales  and/or 
excise  taxes,  the  appropriate  amount  of 
tax  was  added  prior  to  analysis. 
Runzheimer  gathered  applicable 
information  on  taxes  by  contacting 
appropriate  sources  of  information  in 
the  allowance  areas  and  the 
Washington,  DC,  area. 

2.5.4  Runzheimer's  Onsite  Visits 

Full-time  Runzheimer  research 
professionals  traveled  to  each  allowance 
area  to  supervise  data  collection 
activities  and  perform  various  quality 
control  checks  as  necessary.  These  visits 
all  occurred  during  the  pricing  period  so 
that  these  professionals  could  answer 
any  of  the  RA's  data  collection 
questions  or  provide  additional  training 
and  instruction  if  necessary. 

The  researchers  visited  living 
communities  within  the  allow  ance 
areas  to  look  at  housing  and  to  talk  with 
local  real  estate  professionals.  They  also 
visited  numerous  retail  outlets  to  verify 
that  comparable  items  were  being  priced 
at  comparable  outlets.  In  addition,  they 
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obtained  general  information  about  the 
local  economy. 

2.5.5    Surveying  the  Washington,  DC, 
Area 

As  noted  earlier,  Runzheimer  was 
required  to  get  more  price  quotes  in  the 
DC  area  than  in  the  allowance  areas 
because  of  the  size  and  diversity  of  the 
DC  metropolitan  area  and  because  E)C  is 
the  basis  for  all  comparisons.  For  the 
purposes  of  the  COLA  surveys,  the  DC 
area  was  divided  into  six  survey  areas: 
two  in  the  District  of  Columbia,  two  in 
Maryland,  and  two  in  Virginia.  The 
outlets  surveyed  were  within  a  normal 
shopping  radius  of  the  housing 
communities  identihed  in  Appendix  9. 
Survey  data  horn  each  of  the  six  DC 
survey  areas  were  combined  using  equal 
weights. 

2.6    Step  5:  Analyzing  Data  and 
Computing  Indexes 

2.6.1     Indexes  and  VVeights 

2.6.1.1     Indexes 

Nonforeign  area  COLA's  are  derived 
from  the  living-cost  indexes.  These 
indexes  are  mathematical  comparisons 
of  living  costs  in  the  allowance  areas 
compared  with  living  costs  in  the 
Washington,  DC,  area.  An  index  is  a 
way  to  state  the  difference  between  two 
prices  (or  sets  of  prices).  For  example, 
if  a  can  of  com  costs  $1.00  in  the 
allowance  area  and  80  cents  in  the  DC 
area,  canned  com  is  25  percent  more 
expensive  in  the  allowance  area  than  in 
DC.  That  difference  can  also  be  stated  as 
a  price  index  of  125. 


2.6.1.2  Item  Weights 

0PM  computed  indexes  for  hundreds 
of  items.  As  briefly  described  in  section 
2.3.  OFM  used  weights  derived  from  the 
CES  to  combine  these  indexes.  These 
weights  reflected  the  relative  amount 
consumers  normally  spend  on  different 
items.  For  example,  the  price  of  a  can 
of  com  has  a  lower  weight  than  the 
price  of  a  pound  of  apples  because, 
according  to  the  CES.  people  generally 
spend  less  on  canned  com  than  on 
apples. 

The  COLA  model  uses  a  fixed-weight 
indexing  methodology.  The  weights 
used  are  based  on  the  expenditure 
pattems  of  consumers  nationwide  as 
reported  by  the  CES.  This  is  the  only 
source  of  which  OFM  is  aware  that 
provides  expenditure  infomiation  by 
income  level. 

2.6.1.3  Category  and  Component 
Weights 

As  described  in  section  2.3.2,  OFM 
also  computed  income  sensitive 
category  and  component  weights.  This 
allowed  the  combination  of  comparative 
price  data  in  a  manner  that  reflected  the 
spending  pattems  of  people  at  each 
income  level.  The  way  data  were 
combined  varied  among  the 
components. 

For  the  Goods  and  Services  and 
Miscellaneous  Expense  compo  nents, 
OFM  combined  indexes  within  each 
category  using  the  CES  weights  to  derive 
an  overall  index  for  the  category.  The 
category  indexes  were  then  combined 
into  an  overall  component  index  using 
the  income-sensitive  category  weights 


described  above.  For  the  Transportation 
and  Housing  Components,  OFM  used 
the  same  approach  in  combination  with 
a  cost-build-up  approach.  For  example, 
the  annual  cost  of  owning  and  operating 
an  automobile  was  computed  by  taking 
individual  prices  (e.g.,  automobile 
financing,  insurance,  gas  and  oil,  and 
maintenance)  and  computing  an  overall 
dollar  cost  for  each  area.  These  costs 
were  compared  with  those  in  the  DC 
area  to  compute  the  Frivate 
Transportation  Category  index.  This 
index  was  then  combined  with  the 
Other  Transportation  Category  index 
using  income  sensitive  category  weights 
to  compute  an  overall  Transportation 
Component  index  for  each  area. 

2.6.2    Computing  the  Overall  Index 

The  item,  category,  and  component 
indexes  were  combined  using  the 
process  prescribed  in  section  591.205(c) 
of  title  5,  Code  of  Federal  Regulations. 
That  is  a  five-step  process  that  involves 
converting  the  indexes  to  dollar  values 
and  weighting  these,  combining  them, 
and  comparing  them  to  compute  a  final 
weighted-  average  index.  The  process  is 
described  below. 

First,  OFM  used  the  CES  data  and  the 
income  ranges  described  in  section  2.2.1 
to  determine  how  much  money 
consumers  typically  spend  on  each 
component  at  each  income  level.  These 
amounts  app>ear  in  the  table  below  and 
in  Appendix  22.  They  were  derived  by 
taking  the  component  weights  shown  in 
Table  2-1  times  the  representative 
income  levels  described  in  section  2.2.1. 


Table  2-2.— Typical  Consumer  Expenditures  by  Income  Level  and  Component 


Income  level 

Goo<«sand 
services 

Own/rent 

Transpor- 
tation 

Misc. 

Total 

Lcmer  „„ „ 

MkMe  ....„     „ „ 

Upper  

$8,558 
12.821 
19,300 

$5,556 

8,047 

11.710 

$3,992 
5.994 
9.044 

$3,495 

6.037 

10,246 

$21,600 
32.900 
50.300 

(Note:  Values  may  not  total  because  of  rounding.) 


Second,  for  each  allowance  area.  OPM 
multiplied  the  dollar  values  above  by 
the  component  indexes  for  the 
allowance  area.  Because  the  housing 
component  consisted  of  two  indexes 
(one  for  owners  and  another  for  renters), 
two  sets  of  total  relative  costs  were 
produced-one  for  owners  and  another 
for  renters. 

Third,  for  each  allowance  area  and 
income  level.  OPM  combined  the  total 
relative  costs  for  owners  and  renters 
using  as  weights  the  proportion  of 
owners  and  renters  as  identified  in  the 
CES.  (See  section  4.2.1.)  This  produced 
an  overall  expenditure  dollar  amount 


for  each  income  level  in  each  allowance 


area. 


Fourth,  OFM  computed  a  single 
overall  average  expenditure  for  each 
allowance  area  by  combining  the 
income  level  expenditures  using  the 
allowance  area  General  Schedule 
employment  distribution  as  weights. 
This  produced  a  single  overall  dollar 
expenditure  value  for  the  allowance 
area.  Using  the  same  General  Schedule 
employment  weights.  OPM  also 
computed  a  single  overall  dollar 
expenditure  value  for  the  DC  area. 

The  final  step  was  to  divide  the 
overall  dollar  expenditure  for  the 


allowance  area  by  the  overall  dollar 
expenditure  for  the  DC  area  to  compute 
a  final  index.  These  indexes  are  shown 
in  the  last  section  of  this  report  and  in 
Appendix  23. 

3.  Consumption  Goods  and  Services 

3.1'  Categories  and  Category  Weights 

Based  on  the  CES  data,  OPM 
identified  ten  categories  of  expenses 
within  the  Goods  and  Services 
Component.  Using  linear  regression 
analyses  and  the  CES  data,  OPM 
identified  the  portion  of  total  Goods  and 
Services  expenditures  that  the  typical 


consumer  spends  in  each  category  at 
various  income  levels.  The  categories 


and  the  relative  expenditures  are  shown 
in  the  table  below: 


Table  3-1.— Category  Weights  Expressed  as  a  Percentage  of  Goods  and  Services  Expenditures  by  Income 

Level 


Category 

Income  levels 

LoMwr 

Middle 

Upper 

Food  at  Home  ~ ~ - 

27.04 

13.60 

3.09 

2.66 

14.98 

13.54 

1.73 

6.95 

3.62 

12.80 

24.04 

14.16 

2.55 

2.64 

15.99 

1422 

1.94 

7.01 

3.52 

13.93 

100.00 

21.15 

Food  Awav  from  Home     

- «.„ 

14.71 

Jq^CCO                          ...  ...•« 

2.02 

Alcotiol .- - 

2.62 

Furnishings  and  Household  Operations „ _ - 

Ctottiing              - 

16.97 
14.87 

Domestic  Service  

Professional  Services 

Personal  Care  _............................. 

»..............M............HM«....«. .•....•.•»•.••...»...»..«........... 

2.14 
7.07 
3.43 

Recreation _ 

15.02 

Totals                _ 

100.00 

100.00 

(Note:  Values  may  not  total  because  of  rounding.) 


3.2    Goods  and  Services  Survey  Results 

Section  2.6  of  this  report  provides  a 
detailed  explanation  of  the  economic 
model  used  to  analyze  the  price  data.  As 
it  applies  to  Goods  and  Services,  the 
approach  involved  comparing  the 
average  prices  of  market  basket  items  in 
each  allowance  area  with  those  in  the 
Washington,  IX],  area.  The  resulting 
price  ratios  were  aggregated  into 
subcategory  and  then  category  indexes 
using  the  moving-average  expenditure 
weights  derived  from  the  CES  data. 

Appendix  8  shows  for  each  allowance 
area  ten  category  indexes,  the  weights 
used  at  each  of  the  three  income  levels, 
and  the  overall  Goods  and  Services 
Component  indexes.  The  Washington, 
DC,  area  is  not  shown  because  it  is,  by 
definition,  the  reference  area.  Therefore, 
the  DC  indexes  are  100. 

3.2.1     Exchange  and  Conunissary 
Expenditure  Research 

Executive  Order  10000,  as  amended, 
requires  OFM  to  adjust  COLA  rates 
when  employees  have  special 
purchasing  privileges,  such  as  unlimited 
access  to  commissaries  and  exchanges. 
In  Guam,  employees  have  such  access, 
so  OPM  directed  Runzheimer  to  price 
the  same  marketbasket  of  Goods  and 
Services  items  at  the  commissaries  and 
exchanges  in  Guam  as  it  used  for  the 
local  retail  pricing.  One  price  quote  was 
obtained  for  each  marketbasket  item 
found  in  these  facilities. 

It  was  not  assumed  that  people  with 
access  to  military  facilities  made  all 
purchases  in  these  facilities.  Instead,  the 
results  of  an  OPM  survey  of  Federal 
employees  was  used  to  determine  the 
percentage  of  purchases  that  families 
typically  make  in  military  facilities 


versus  local  outlets.  For  example,  as  the 
following  table  shows,  it  is  estimated 
that  employees  with  commissary/ 
exchange  access  in  Guam  purchase 
approximately  70%  of  their  Food  at 
Home  items  at  a  commissary  and 
purchase  the  remaining  30%  of  such 
items  in  local  retail  outlets. 

Table  3-2.— Percentages  of  Pur- 
chases Made  at  the  (Com- 
missaries AND  Exchanges  in 
Guam 


Category 


Food  at  Home 

Food  Away 

Tobacco  

Alcohol  

Fumishings.  &  HskL  Op. 

Ctothing 

Domestic  Service 

Professional  Services  ... 

Personal  Care 

Recreation „ 


Percent- 
age 


70.0 

0.0 

64.0 

76.0 

64^ 

43.7 

0.0 

0.0 

49.3 

49.7 


These  percentages  were  used  to 
aggregate  the  local  retail  and 
commissary/exchange  prices  into  one 
set  of  appropriate,  blended  prices, 
hereinafter  referred  to  as  the 
Commissary/PX  prices.  The  blended 
prices  were  compared  to  the  local  retail 
prices  in  the  Washington,  DC,  area  to 
compute  Commissary/PX  Goods  and 
Services  Category  indexes,  which  were 
then  combined  using  CES  weights  to 
derive  an  overall  Commissary/PX  Goods 
and  Services  Component  index.  Just  as 
with  the  Guam  Local  Retail  Goods  and 
Services  Component  index,  the  Guam 
Commissary/PX  Goods  and  Services 
(Component  index  was  combined  with 


the  indexes  for  the  Housing, 
Transportation  and  Miscellaneous 
Expense  Components  to  derive  a  single, 
overall  Commissary/PX  index  for  the 
Guam  allowance  area. 

4.  Housing 

4.1  Component  Ovenriew 

The  Housing  Component  consists  of 
the  following  expenses  related  to 
owning  or  renting  a  dwelling: 

— mortgage  or  rent  payments, 

— utilities, 

— ^real  estate  taxes, 

— homeowner's  or  renter's  insurance, 

— home  maintenance,  and 

— telephone  expenses. 

At  each  of  the  three  income  levels,  the 
annual  housing  costs  for  homeowners 
and  renters  were  measured  separately. 
The  results  were  then  combined  using 
as  weights  the  percentages  of  owners 
and  renters  reported  by  the  CES. 

4.2  Housing  Model 

4.2.1     Expenditure  Research 

The  CES  was  used  to  determine  the 
national  average  ratio  of  families  who 
own,  as  opposed  to  rent,  their 
residences  at  each  income  level.  Using 
the  tenure  data  by  income  range  as 
input  into  a  linear  regression  analysis, 
OPM  calculated  the  owner  and  rent 
weights  shown  below  and  in  Appendix 
23.  OPM  excluded  data  for  home 
owning  families  without  a  mortgage 
because  they  were  not  typical  of  Federal 
homeowners  in  the  base  area  or  in  the 
allowance  areas. 


IMI 
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Table  4-1  .—Owner/Renter  Weights 


Category 


Homeowner  with  mortgage 
Renter 

Totals 


Income  levels 


Lower 
(percent) 


37.97 
62.03 


100.00 


Middle 
(percent) 


47.13 
52.87 

100.00 


Upper 
(percent) 


61.21 
38.79 

100.00 


The  CES  data  were  also  used  to 
identify  which  home-  maintenance 
items  to  price  and  to  establish  the 
relative  importance  of  those  items. 

4.2.2    Housing  Profiles 

To  compare  housing  costs  in  all 
locations,  six  typical  housing  proHles 


are  used  and  are  assigned  to  the  three 
income  levels,  as  shown  in  the  table 
below.  For  Runzheimer's  data 
collection,  OPM  required  that  at  least 
one  criterion  for  the  owner  proHle  be 
the  square  footage  of  the  home  and  at 
least  one  criterion  for  the  renter  profile 
be  the  number  of  bedrooms  in  the  rental 

Table  4-2.— Housing  Profiles 


unit.  Runzheimer  collected  additional 
information  when  available. 
Unfortunately,  the  quantity  and  type  of 
additional  data  varied  markedly  from 
one  area  to  the  next  and  was  completely 
unavailable  in  some  areas.  Therefore, 
OPM  could  not  use  the  additional  data. 


Income  level 


Middle 
Upper 


Renter  profile 


3  rooms,  1  BR,  1  tath.  600  sq.  ft.  apartment 

4  rooms,  2  BR,  1  t)atti,  900  sq.  ft.  apartment 

4  rooms,  2  BR,  2  baths.  1,100  sq.  ft.  townhouse  or  de- 
tached house. 


Owner  profile 


4  rooms,  2  BR,  1  Ijath,  900  sq.  ft.  condo  or  detached 
fKHise. 

5  rooms.  3  BR,  1  bath,  1.300  sq.  ft.  detached  house 
(rowhouse  in  NE  DC). 

7  rooms.  3  BR,  2  l)aths,  1,700  sq.  ft.  detached  house. 


The  home  sizes  stated  above  are  the 
representative  sizes  used  for  certain 
calculations  in  the  model.  They  are  not, 
however,  the  only  size  surveyed  for 
each  profile.  For  rentals,  Runzheimer 
obtained  rental  rates  on  any  unit, 
regardless  of  its  size,  that  otherwise  met 
the  profile  characteristics.  For  home 
sales,  Runzheimer  obtained  the  prices  of 
homes  within  size  rtnge  and  otherwise 
meeting  the  profile  specifications.  The 
size  ranges  are  shown  below: 


TABLE  4-3.— Home  Sizes  Surveyed 

Income  level 

Range 

Lower  

Middto 

Upper  

600  to  1,200  sq.ft. 
1,000  to  1,600  sq.ft. 
1,4C0  to  2,300  sq.ft. 

It  should  be  noted  that  although  the 
size  ranges  overlap,  no  home  sale 
observation  was  used  at  more  than  one 
income  level.  Appliaition  of  the  other 
criteria  (i.e.,  number  and  type  of  rooms) 
ensured  that  each  observation  was 
assigned  to  the  appropriate  income  level 
even  though  its  size  was  common  to  two 
income  levels.  . 

4.2.3    Living  Commu.iity  Selection 

As  discussed  briefly  in  section  2.4.2.1, 
OPM  identified  the  living  communities 
to  be  surveyed  based  on  the  results  of 
the  1992  Federal  Employee  Housing  and 
Living  Patterns  Survey.  The 


communities  surveyed  are  identified  in 
Appendix  9.  As  with  previous  surveys, 
nine  homeowner  and  nine  renter 
communities  were  identified  for  the 
Washington,  DC,  area-one  for  each 
income  level  in  each  of  the  three  areas 
(DC,  Maryland,  and  Virginia).  In  the 
allowance  areas,  up  to  three  homeowner 
and  three  renter  communities  were 
identified-one  for  each  income  level. 
The  three-community  owner/renter 
goal  was  not  achievable  in  many  of 
allowance  areas  due  to  the  relatively 
few  home  sales  and  rental  opportunities 
in  these  areas.  In  such  areas.  OPM 
directed  Runzheimer  to  collect  prices 
for  the  entire  survey  area  or  allowance 
area  rather  than  in  specific 
communities.  This  was  done  in 
Fairbanks.  Juneau.  Nome,  Hilo,  Kailua 
Kona,  Kauai,  Maui.  Guam,  St.  Croix  and 
St.  Thomas.  In  these  areas,  all  home 
sales  and/or  rental  rates  meeting  the 
housing  profile  characteristics  for  the 
particular  income  group  were  included 
in  the  analysis. 

4.2.4    Housing-Related  Expenses 

Based  on  the  CES  data,  housing- 
related  expense  items  were  categorized 
into  one  of  five  groups  in  the  COLA 
model.  These  groups  were— 
— utilities, 
— real  estate  taxes. 
— owners/renters  insurance. 
— maintenance,  and 


— telephone  expenses. 

4.2.4.1     Utilities 

Electricity,  oil,  gas,  water,  and  sewer 
were  the  utilities  used  in  the  model. 
Most  utility  companies  were  able  to 
provide  current  charges  per  unit  of 
consumption  and  average  consumption 
patterns  for  all  households.  The 
companies  were  not,  however,  able  to 
provide  separate  consumption  patterns 
by  the  size  or  type  of  housing. 

Because  many  utility  costs  vary  by 
size  of  house,  a  factor  was  needed  to 
derive  the  utility  rates  at  each  of  the 
home  profiles.  The  table  below  shows 
the  standard  square  foot  sizes  and  utility 
factors  used  for  each  home  profile.  The 
factors  were  calculated  by  assuming  that 
utility  use  increases  or  decreases  at  half 
the  rate  that  square  footage  increases  or 
decreases. 

Table  4-4.— Utility  Factors 


Income 

Renter  profile 

Owner  profile 

level 

Sq.ft. 

Factor 

Sq.  ft 

Factor 

Lower 
Middte 
Upper 

600 

900 

1.100 

.73 
.85 
.92 

900 
1.300 
1.700 

.85 
1.00 
1.15 

In  each  area.  Runzheimer  obtained  the 
price  of  each  of  the  types  of  utilities 
noted  above.  Runzheimer  used  average 
annual  consumption  per  household 


information  gathered  fix)m  utility 
companies  serving  each  area  to  compute 
average  annual  utility  costs.  The  above 
factors  were  then  used  to  adjust  the  total 
annual  utility  costs  for  each  of  the 
various  housing  profiles. 

In  the  DC  area,-  Runzheimer  was 
unable  to  obtain  estimates  for  electricity 
usage  for  houses  heated  by  gas  or  oil. 
However,  Runzheimer  was  able  to 
obtain  kilowatt  usage  for  all-electric 
houses.  In  order  to  avoid  potential 
double  counting  of  utility  costs.  OPM 
used  the  all-electric  data  for  the  DC  area. 
This  was  not  a  problem  in  the  warm- 
area  COLA  areas  where  there  is  little 
heat  expense.  It  also  was  not  a  problem 
in  Alaska  where  most  consumers  use 
gas  or  oil  heat,  not  electric  heat. 

4.2.4.2  Real  Estate  Taxes 

For  this  study,  Runzheimer  contacted 
the  city  assessors  in  each  allowance  area 
and  in  the  Washington,  IX],  area  to 
obtain  real  estate  tax  information  on  the 
living  communities  surveyed.  Real 
estate  tax  formulas  were  obtained  for  all 
living  communities  and  applied  to  the 
home  values  for  each  income  level. 

4.2.4.3  Owners/Renters  Insurance 

Homeowners'  insurance  rates  were 
gathered  for  each  of  the  survey  areas  for 
both  renter  and  owner  profiles.  For 
renters,  the  following  estimated  content 
values  were  used:  $25,000  at  the  lower 
and  middle  income  levels  and  $30,000 
at  the  upper  income  level.  For 
homeowners,  the  cost  of  insurance  was 
dependent  on  the  median  home  values 
calculated  as  part  of  this  survey.  In  most 
areas,  it  was  assumed  that  the  structure 
was  equal  to  80  percent  of  the  total 
home  value.  In  Hawaii,  where  the  land 
represents  a  greater  proportion  of 
property  value,  50  percent  was  used. 

Previous  research  conducted  by 
Runzheimer  International  for  OPM 
found  that  insurance  coverage  for 
disasters,  such  as  floods  and 
earthquakes,  were  not  widely  purchased 
in  the  allowance  areas.  Therefore,  the 
COLA  model  does  not  include  these 
additional  riders.  (See  Report  to  OPM 
on  Living  Costs  in  Selected  NonForeign 
Areas  and  in  the  Washington,  DC,  Area, 
June  1992,  at  57  FR  58556).  Hurricane 
insurance  was  priced  for  all  of  the 
allowance  areas  in  Hawaii  and  in  Guam, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands. 

4.2.4.4  Home  Maintenance 

Estimated  home  maintenance  expense 
was  computed  for  each  of  the 
homeowner  profiles.  Maintenance  costs 
were  not  added  in  the  three  renter 
profiles  because  most,  if  not  all. 
maintenance  expenses  are  covered  by 
the  landlord. 


As  done  in  previous  surveys, 
Runzheimer  priced  both  home 
maintenance  services  as  well  as  home 
maintenance  commodities  using  the 
CES  information  to  identify  items  to 
price  and  the  weights  associated  with 
these  items.  The  maintenance  service 
items  priced  were  interior  painting, 
plumbing  repair,  electrical  repair,-  and 
pest  control.  In  the  Nome  area,  however, 
pest  control  was  not  priced  because 
local  sources  indicated  it  is  not 
necessary.  The  maintenance 
commodities  priced  were  bathroom 
caulking,  a  kitchen  faucet  set,  an 
electrical  outlet,  latex  interior  paint,  and 
a  fire  extinguisher. 

To  compute  home  maintenance  cost 
differences  between  each  allowance  area 
and  the  Washington,  DC,  area  for  the 
homeowner  profiles,  an  index  was 
computed  for  each  maintenance  item  by 
comparing  the  allowance  area  price  to 
the  DC  area  price.  As  with  the  Goods 
and  Services  component  items,  the  CES 
data  were  used  to  weight  these 
maintenance  indexes  into  an  overall 
home  maintenance  index  for  each  area. 

To  combine  the  maintenance  indexes 
with  the  other  homeowner  costs,  which 
were  expressed  in  dollar  amounts,  OPM 
converted  the  indexes  to  dollars  by 
multiplying  the  index  for  each  area  by 
the  average  maintenance  expense 
reported  in  the  CES.  This  cost  was 
assigned  to  the  middle-income 
homeowner  profile.  Logically, 
maintenance  costs  for  larger  homes 
would  generally  be  greater  than  costs  for 
middle-sized  homes,  while  costs  for 
smaller  homes  would  generally  be  less. 
Therefore,  the  same  homeowner  multi 
pliers  used  in  the  utilities  model  for  the 
lower  and  upper  income  profiles  (.85 
and  1.15  respectively)  are  applied  to 
recognize  differences  in  maintenance 
costs  due  to  house  size  at  these  income 
levels. 

4.2.4.5    Telephone  Expenses 

Telephone  expenses  consisted  of  local 
service  charges,  additional  charges  for 
local  calls  (if  appUcable),  and  charges 
for  long  distance  calls.  To  measure 
estimated  expenses  for  local  service  and 
local  calls,  Runzheimer  surveyed  the 
cost  of  touch-  tone  service  with 
unlimited  calling  in  each  area. 

To  estimate  long  distance  charges  in 
all  areas,  Runzheimer  surveyed  the  cost 
of  three  10-minute  direct  dial  calls  per 
month  to  large  U.S.  mainland  cities  (i.e., 
Los  Angeles,  Chicago,  and  New  York 
City).  Runzheimer  measured  the  price  of 
a  call  placed  in  the  survey  area  at  the 
time  of  day  necessary  to  be  received  in 
the  respective  city  at  8:00  p.m.  local 
time.  In  many  areas,  this  resulted  in 


pricing  a  combination  of  daytime  and 
evening-rate  calls. 

4.3  Housing  Data  Collection 
Protedures 

As  done  in  previous  years, 
Runzheimer  collected  housing 
information  mainly  from  real  estate 
professionals,  various  listing  services, 
and  advertisements.  In  addition. 
Runzheimer  personnel  traveled  to  each 
of  the  surveyed  communities  to  assess 
the  compatibility  of  the  housing 
community  with  the  income  level  for 
which  the  data  were  used  and  to  ensure 
that  homes  in  these  communities  were 
comparable  to  those  surveyed  in  the 
Washington.  EXZ,  area. 

4.3.1  Homeowner  Data  Collection 

Runzheimer  surveyed  selling  prices  of 
homes  that  matched  the  housing 
profiles  in  each  Uving  community  and 
obtained  as  many  of  these  selling  prices 
as  possible  for  sales  that  occurred 
during  the  12-month  period  prior  to  the 
date  of  the  survey.  The  amount  of  data 
obtained  depended  on  the  number  of 
home  sales  in  the  community  and  the 
availability  of  square  footage  and  other 
housiiig  profile  information.  This  in 
turn  depended  on  the  size  of  the 
community,  economic  conditions, 
quality  and  quantity  of  the  realty  data 
available,  and  the  willingness  and 
ability  of  local  realty  professionals  and 
assessor  offices  to  provide  data.  If  sales 
data  obtained  from  the  preliminary  data 
sources  did  not  meet  specified  contract 
minimums,  Runzheimer  contacted 
additional  data  sources  in  the  area  to 
attempt  to  secure  more  sales  data,  if 
practical.  In  this  manner,  either  all  or  a 
sizeable  portion  of  the  home  sales  in 
each  area  was  surveyed. 

4.3.2  Renter  Data  Collection 

Rental  data  also  were  obtained  from  a 
variety  of  sources,  e.g.,  brokers,  rental 
management  firms,  property  managers, 
newspaper  advertisements,  and  other 
listings.  Analyses  of  these  data  revealed 
what  appeared  to  be  two  separate  rental 
markets;  a  broker  market  and  a  non- 
broker  market.  Rental  rates  and 
estimates  provided  by  brokers  generally 
exceeded  those  obtained  from  other 
sources.  The  methodology  used  to 
analyze  these  two  data  sets  is  discussed 
in  section  4.4.2. 

4.4  Housing  Analysis 

4.4.1     Homeowner  Data  Analysis 

One  of  the  most  important  factors 
relating  to  the  price  of  a  home  is  the 
number  of  square  feet  of  living  space.  As 
was  done  last  year,  OPM  used  the 
median  home  value.  The  median  is  the 
middle  value  in  a  rank-ordered  set  of 
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observations.  OPM  used  this  approach 
to  reduce  the  volatility  of  the  housing 
data  from  one  survey  to  the  next 
because  a  relatively  few  extremely  high 
or  low  home  prices  could  significantly 
influence  average  housing  prices. 
For  each  income  proPde  in  each 
allowance  area  and  the  Washington,  DC, 
area,  OPM  computed  the  median  price 
per  square  foot  for  the  comparables. 
This  value  was  then  multiplied  by  the 
refisrence  square  footage  for  the  profile 
to  determine  the  home  purchase  price 
for  the  profile. 

As  was  done  last  year.  OPM  also  used 
historical  housing  data  in  addition  to 
data  collected  in  this  survey.  These  data 
are  found  in  Appendix  10  of  this  report. 
The  historical  data  are  from  previous 
living-cost  surveys  that  were  pubHshed 
in  the  Federal  Register  beginning  with 
the  1990  report.  (See  Appendix  1  for  a 
listing  of  these  publications).  The  data 
for  the  period  prior  to  1990  were 
published  with  the  results  of  the  1991- 
1992  living-cost  surveys  at  57  FR  58617. 
All  housing  values  are  based  on  the 
community  selections  and  analytical 
methodologies  used  at  the  time  of  each 
respective  survey. 

The  historical  nousing  data  used  were 
estimated  annual  principal  plus  interest 
payments  by  income  level  in  each  area. 
To  combine  these  data,  OPM  used 
weights  that  were  derived  from  the  1992 
Federal  Employee  Housing  and  Living 
Patterns  Survey.  These  weights  reflect 
the  proportion  of  Federal  employee 
homeowners  by  year  of  purchase  in  all 
allowance  areas  and  in  the  Washington, 
DC,  area.  The  historical  housing  weights 
and  analyses  are  shown  in  Appendix  11. 

4.4.2     Rental  Data  Analysis 

OPM  assigned  each  rental  quote  to  a 
single  income  level  based  on  the  criteria 
stated  in  section  4.2.2.  As  discussed 
earlier,  there  were  essentially  two 
sources  of  rental  information:  broker 
and  non-broker  sources.  In  each  area, 
the  quantity  of  data  obtained  from  either 
source  varied  significantly.  Therefore, 
analyzing  all  of  the  rental  data  (both 
broker  and  non-broker)  together  for  an 
area  and  income  level  was  undesirable. 
Instead,  OPM  analyzed  broker  and  non- 
broker  data  separately  by  income  level. 
As  with  the  housing  data  analyses,  OPM 
used  the  median  rental  values.  For  each 
income  level,  OPM  separately  ranked 
rental  rates  from  low  to  high  for  broker 
and  non-broker  data.  The  median  values 
for  broker  and  non-broker  data  for  each 
group  were  determined  and  then 
averaged  to  compute  a  single  rental 
value  for  each  income  level.  Because 
OPM  has  no  information  on  how  the 
Federal  employees  who  rent  generally 
secure  their  lodgings,  OPM  applied 


equal  weights  to  the  broker  and  non- 
broker  data  to  compute  an  overall 
average  rental  rate  for  the  area  and 
income  level.  The  broker  and  non- 
broker  medians  and  fmal  results  are 
shown  in  Appendix  12. 

4.5    Housing  Survey  Results 

In  the  above  sections,  the  processes 
used  for  determining  the  costs  for 
maintenance,  insurance,  utilities,  real 
estate  taxes,  rents,  and  homeowner 
mortgages  were  described.  Appendix  13 
shows  the  cost  of  each  of  these  items  for 
renters  and  homeowners  in  each 
allowance  area  and  in  the  Washington, 
DC,  area.  Appendix  14  compares  the 
total  cost  of  these  items  by  income  level 
in  each  allowance  area  with  the  total 
cost  of  the  same  items  by  income  level 
in  the  DC  area.  Again,  there  are  separate 
comparisons  for  renters  and 
homeowners.  The  final  housing-cost 
comparisons  take  the  form  of  indexes 
that  are  used  in  Appendix  22  to  derive 
the  total,  overall  indexes  for  owners  and 
renters. 

5.  Transportation 

5. 1  Component  Overview 

The  transportation  component 
consists  of  two  categories:  Automobile 
Expense  and  Other  Transportation 
Costs.  The  Automobile  Expense 
Category  reflects  costs  relating  to 
owning  and  operating  a  car  in  each  area. 
The  Other  Transportation  Costs 
Category  is  represented  by  the  cost  of  air 
travel  from  each  location  to  common 
points  within  the  contiguous  48  States. 

5.2  Private  Transportation 
Methodology 

As  done  in  previous  surveys,  OPM 
analyzed  automobile  trans  portation 
costs  for  three  commonly  purchased 
vehicles:  a  domestic  auto,  an  import 
auto,  and  a  utility  vehicle.  New  car  costs 
were  used  for  these  analyses  because  it 
was  believed  that  pricing  used  vehicles 
of  equivalent  quality  in  each  area  could 
introduce  inconsistencies  because  of  the 
value  judgments  that  would  be  required. 

5.2.1     Vehicle  Selection  and  Pricing 

The  same  three  models  of  automobiles 
that  were  surveyed  in  previous  years 
were  surveyed  again  this  year: 

Domestic-Ford  Taurus  GL  4-door 
sedan  3.0L  6  cyl. 

Import-Honda  Civic  DX  4-door  sedan 
1.5L4cyl. 

Utility-Chevrolet  SlO  Blazer  4X4  2 
door  4.3L  6  cyl. 

For  each  model  car,  Runzheimer 
collected  new  vehicle  prices  at 
dealerships  in  each  area  and  from 
secondary  sources,  such  as  the  Kelly 


Blue  Book.  All  prices  were  based  on  the 
manufacturers'  suggested  retail  prices 
(MSRP)  for  1996.  All  vehicles  were 
equipped  with  standard  options,  such  as 
automatic  transmission,  ^4/FM  stereo 
radio,  and  air  conditioning.  In  Alaska 
locations,  special  additional  equipment 
was  included  in  new-vehicle  prices  (i.e., 
engine-block  heaters  and  heavy-duty 
batteries).  Snow  tires  were  also  priced 
in  Alaska.  (See  section  5.2.5.)  In 
addition  to  the  MSRP,  the  price 
included  additional  charges  such  as 
shipping,  dealer  preparation,  additional 
dealer  markup,  excise  tax.  sales  tax,  and 
any  other  one-time  taxes  or  charges.  In 
Anchorage,  for  example,  documentation 
fees  were  also  included  as  part  of  the 
new-vehicle  costs. 

5.2.2  Vehicle  Trade  Cycle 

Calculating  the  cost  of  owning  and 
operating  a  vehicle  requires  knowing 
the  miles  driven  and  how  long  the  car 
is  owned.  In  the  automobile  industry, 
these  two  factors  are  known  collectively 
as  a  vehicle's  "trade  cycle."  The  trade 
cycle  is  stated  as  a  length  of  time  (in 
months  or  years)  and  the  total  number 
of  miles  driven  in  that  time  period.  This 
information  is  used  in  the  model  to 
compute  annual  costs  related  to  fuel, 
oil,  tires,  maintenance,  and 
depreciation.  As  with  the  previous 
living-cost  analyses,  OPM  used  a  four- 
year,  60,000-mile  trade  cycle  in  all 
areas. 

5.2.3  Fuel  Performance  and  Type 

All  vehicles  included  in  this  study 
used  regular  unleaded  fuel.  Runzheimer 
surveyed  self-service  cash  prices  of 
unleaded  regular  gasoline  at  name- 
brand  gas  stations  in  the  Washington, 
EX3,  area  and  in  all  allowance  areas, 
except  those  in  Alaska.  In  consideration 
of  the  harsh  climate  in  the  Alaska 
allowance  areas,  full-service  cash  prices 
were  surveyed. 

To  establish  average  fuel-performance 
ratings,  the  COLA  model  uses  the  "city 
driving"  figures  published  by  the  U.S. 
Environmental  Protection  Agency 
(EPA).  The  "city"  figures  instead  of 
"highway"  figures  are  used  because  all 
locations  contained  considerable  stop- 
and-go  driving  conditions.  As  in 
previous  COLA  surveys,  OPM  included 
in  its  analysis  the  following  fuel- 
performance  factors:  temperature,  road 
surface,  and  gradient.  These  factors  are 
based  on  research  previously  conducted 
for  OPM.  This  research  and  the  factors 
are  discussed  below. 

5.2.3.1     Impact  of  Temperature  upon 
Fuel  Performance 

Gas  mileage  is  affected  by 
temperature.  The  lower  the  temperature. 


the  fewer  miles-per-gallon  achieved  and 
vice  versa.  According  to  the  EPA's 
Passenger  Car  Fuel  Economy:  EPA  and 
Road,  the  temperature  at  which  no 
adjustments  to  fuel  performance  occur 
is  77°F.  Below  that  temjierature,  miles- 
per-  gallon  achieved  drops,  .\bove  77°F 
miles-per-gallon  achieved  improves. 
The  model  uses  the  average  monthly 
temperatures  for  each  allowance  area 
and  the  DC  area  as  reported  in  The 
Weather  Almanac,  published  by  Ruffner 
and  Blair.  For  each  location  and  month, 
the  model  uses  the  appropriate  fector 
from  the  EPA  study  based  on  the 
average  monthly  temperature  for  the 
area.  These  factors  are  then  averaged  to 
derive  a  single  overall  factor  for  each 
location.  The  results  of  these 
calculations  are  shown  in  Table  5-1. 

5.2.3.2    Impact  of  Road  Surface  upon 
Fuel  Performance 

For  the  model,  it  is  assumed  that 
Federally  controlled  roadways  are 
typically  composed  of  concrete  and/or 
high-load  asphalt  and  that  locally 
controlled  roadways  are  typically 
composed  of  low-load  asphalt.  EPA's 
research  indicates  that  cars  are  generally 
more  fuel-efficient  on  the  firmer,  high- 
load  surfeces  than  on  the  softer,  low- 
load  surfaces.  Although  traffic  patterns 
and  road  usage  vary  among  areas, 
previous  research  conducted  for  CH'M 
produced  no  relevant  findings  regarding 
this  issue.  Therefore,  the  model  uses  the 
assumption  that  Federally-  controlled 
roadways  generally  support  twice  the 
traffic  of,  or  are  used  at  least  twice  as 
much  as.  locally  controlled  roadways. 

In  each  allowance  area,  the  total 
mileage  falling  into  either  the  Federal  or 


local  categories  was  collected.  For 
example,  Alaska  contains  5,512  miles  of 
Federally  controlled  roads  and  7,120 
miles  of  locally  controlled  roads.  The 
usage  assumption  increased  Federal 
road  mileage  by  a  factor  of  two  for  the 
Alaska  allowance  areas. 

The  average  low- load  asphalt  factor 
(which  reflects  dry,  wet,  and  snowy 
conditions)  was  applied  to  the  local 
mileage  percentage,  and  the  average 
concrete  and/or  high-load  asphalt  factor 
was  applied  to  the  Federal  mileage 
percentage  to  produce  two  weighted 
average  factors-one  for  the  Alaskan 
allowance  areas  and  another  for  the 
other  allowance  areas.  These  factors  are 
shown  in  Table  5-1.  The  Washington, 
DC,  area  was  assigned  a  factor  of  1.00 
on  the  premise  that  the  vast  majority  of 
traffic  in  that  area  travels  on  dry,  high- 
load  surfaces.  The  application  of  these 
factors  is  described  in  Section  5.2.3.4. 

5.2.3.3    Impact  of  Gradient  Upon  Fuel 
Performance 

The  efHect  of  gradi«it  on  gas  mileage 
is  also  estimated  from  EPA's  Passenger 
Car  Fuel  Economy:  EPA  and  Road. 
Local  topography  (i.e.,  gradient)  affects 
fuel  efficiency.  EPA  provides  mileage 
factors  based  upon  various  gradients 
ranging  from  less  than  0^%  (essentially 
flat)  to  greater  than  6%  (steep). 

In  research  previously  conducted  for 
OPM,  the  contractor  reviewed  the 
topographic  features  of  each  area  and 
found  a  wide  range  of  road  conditions. 
However,  the  contractor  was  unable  to 
find  relevant  information  on  the  types  of 
terrain  drivers  typically  encounter  in 
each  area  or  the  number  of  miles  driven 
travel  in  each  type  of  terrain.  Lacking 


such  information,  the  contractor 
assumed  that  drivers  in  the  allowance 
areas  generally  traveled  roads  having 
approximately  the  same  gradients  that 
are  found  on  average  in  the  United 
States. 

Applying  the  information  from  EPA's 
research,  a  fuel-  performance  factor  of 
0.98  was  computed  for  this  type  of 
driving.  This  factor  was  assigned  to  each 
allowance  area.  For  the  EXH  area,  a  factor 
of  1.00  was  used  on  the  premise  that  the 
vast  majority  of  traffic  in  that  area 
travels  on  ma)or  fi«eways  and  highways 
that  are  relatively  flat.  The  application 
of  these  factors  is  described  in  the  next 
section. 

5.2.3.4    Overall  Impact  upon  Fuel 
Performance 

OPM  apjjlied  the  factors  described 
above  to  make  adjustments  in  the 
average  gas  mileage  ratings  for  each  type 
of  automobile  surveyed  for  each 
allowance  area  and  for  the  Washington, 
DC,  area.  The  adjustment  factors 
compoond-  that  is,  the  total  adjustment 
is  the  result  of  multiplying  the  three 
individual  factors  together  for  each  area. 

In  the  table  below,  the  factor  1.00 
means  that  no  adjustment  in  EPA  fuel 
performance  is  appropriate.  A  factor  of 
less  than  1.00  means  that  the  estimated 
gasoline  mileage  in  the  area  is  less  than 
the  EPA  average.  For  example,  the  total 
adjustment  factor  for  Juneau  is  0.84. 
This  means  that  the^estimated  gasoline 
mileage  in  Juneau  is  84  percent  of  the 
EPA  estimated  average.  Note  that  the 
adjustment  factor  for  the  DC  area  (0.94) 
indicates  that  average  gasoline  mileage 
in  that  area  is  also  below  the  EPA 
estimate. 


Table  5-1  .—Summary  of  Fuel-Performance  Aidjustments 

Location 

Tempera- 
ture 

Road  sur- 
face 

Gradient 

Total 

AnctHvaoe     -- - 

0.88 
0.85 
0.89 
0.85 
0.99 
1.01 
1.01 
0.99 
0.94 

0.96 
0.96 
0.96 
0.96 
0.98 
0.96 
0.96 
0.98 
1.00 

0.98 
0.98 
0.98 
0.98 
0.98 
0.98 
0.98 
0.98 
1.00 

0.83 

Fairt>anks  

Juneau 

Nome  

Hawaii   ....__..... 

■  ■■■■■■  — ■■■..« ■«■■. .■■.■...■..■^.■.■.■■^■■■TT>,1-T»,T,.rTT>TT»*T^t.T.TT-r->TT— T 

0.80 
0.84 
0.80 
0.95 

Virgin  Islands  

Puerto  Rico 

- 

0.97 
0.97 

Guam  

Wasttington,  DC  .... 

„ „ .» »... 

0.95 
0.94 

5.2.4    Vehicle  Maintenance 

As  done  in  the  previous  surveys, 
Runzheimer  surveyed  the  cost  of  five 
common  maintenance  services  and 
repairs  performed  on  the  vehicles 
surveyed.  The  services  and  repairs 
were-- 
— Tuneup, 
— Oil  change. 


— Automatic  transmission  fiuid  change, 

— Flush/fill  coolant,  and 

— Muffler/exhaust  pipe  replacement. 

The  automobile  manufacturers' 
recommended  maintenance  schedules 
were  used  to  determine  the  frequency  of 
performing  each  of  these  maintenance 
jobs.  Maintenance  schedules  vary, 
depending  on  the  driving  conditions 


typically  encountered.  Consistent  with 
the  assumptions  used  for  fuel  economy 
and  tire  mileage,  it  was  assumed  that 
driving  conditions  in  the  allowance 
areas  are  generally  severe,  and  the 
maintenance  schedules  used  reflected 
that  kind  of  driving.  For  the  DC  area,  it 
was  assumed  that  driving  conditions 
were  normal,  and  the  maintenance 
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schedules  used  for  that  area  reflected 
that  kind  of  driving. 

The  recommended  frequency  of 
performing  each  of  these  jobs  was 
combined  with  the  prices  charged  by 
local  dealers  and  service  stations  to 
compute  an  estimated  annual 
maintenance  expense.  Runzheimer 
collected  the  cost  of  the  complete 
maintenance  service  or  repair  job  for 
each  vehicle.  For  example,  the  cost  of  a 
complete  oil  change  was  collected  for 
each  vehicle  including  the  total  charge 
for  parts  and  the  total  charge  for  labor. 

In  the  Alaska  and  DC  areas,  constant 
velocity  joint  (CVJ)  boots  replacement 
was  also  included  in  the  cost  of  vehicle 
maintenance.  Previous  research 
conducted  for  OPM  revealed  varying 
replacement  cycles  among  the  Ala.ska 
allowance  areas  and  between  the  Alaska 
areas  and  the  DC  area:  Anchorage  and 
Juneau-  every  45,000  miles  (3  years), 
Nome-every  30.000  miles  (2  years), 
Fairbanks-every  15,000  miles  (1  year), 
and  the  Washington,  DC,  area—every 
60,000  miles  (4  years).  The  cost  of 
replacement  for  all  three  vehicle  types 
was  factored  into  the  indexes  based 
upon  the  frequency  of  the  replacement. 
In  Fairt)anks,  for  example,  100  percent 
of  the  cost  was  included  because 
previous  research  indicated  annual 
replacement  was  the  norm. 

5.2.5  Tires 

Research  previously  conducted  for 
OPM  revealed  that  various  factors  (e.g., 
road  quality/state  of  repair,  road 
composition)  appeared  to  reduce  tread 
life  (i.e.,  the  average  number  of  miles  a 
tire  is  expected  to  last)  in  the  allowance 
areas  compared  with  the  Washington, 
DC,  area.  Based  on  this  research,  the     • 
model  uses  tire  expense  tiased  on  a 
40,000-mile  tread  life  in  allowance  areas 
and  a  55.000-mile  tread  life  in  the  DC 
area. 

Runzheimer  priced  the  cost  of  a  new 
set  of  tires,  including  mounting  and 
balancing  and  all  applicable  taxes,  in 
each  area.  This  cost  was  converted  into 
an  annual  cost  by  dividing  the  estimated 
number  of  annual  miles  driven  by  the 
expected  tread  life  and  multiplying  this 
by  the  new  tire  price.  Previous  research 
indicated  that  four  extra  studded  snow 
tires  would  be  required  for  all  three 
vehicles  in  the  Alaska  allowance  areas. 
Therefore,  Runzheimer  surveyed  the 
cost  of  extra  wheels,  extra  tires,  and 
installing  studs  for  all  vehicles  in 
Anchorage,  Fairbanks,  Juneau,  and 
Nome. 

5.2.6  License  and  Registration  Fees 
and  Miscellaneous  Taxes 

Run2jheimer  obtained  information 
regarding  license  registration  fees. 


miscellaneous  taxes,  and  personal 
property  taxes  (where  applicable). 
License  and  registration  fees  were 
included  as  part  of  the  annual  cost  of 
owning  an  automobile.  Miscellaneous 
and  personal-property  taxes  were 
computed  for  each  year  of  the  vehicle's 
4-year  trade  cycle  using  the  vehicle's 
estimated  used-car  value  for  each  year. 
The  resulting  four  personal  property  tax 
values  were  then  averaged,  and  that 
average  was  included  as  part  of  the 
annual  cost  of  owning  an  automobile. 
As  stated  in  section  5.2.1,  sales  and 
excise  taxes  were  included  in  the 
purchase  price  of  the  vehicle  and  were 
accounted  for  under  the  annual  vehicle 
purchase  and  Hnance  costs. 

5.2.7    Depreciation 

The  single  largest  annual  expense 
related  to  owning  and  operating  a  new 
car  is  depreciation-the  lost  value  of  the 
vehicle  as  it  ages  and  is  driven.  In  the 
COLA  model,  total  depreciation  is 
calculated  by  subtracting  from  the 
purchase  price  the  estimated  residual 
value  (used  car  value)  4  years  later.  This 
value  is  then  divided  by  four  to  produce 
an  annual  depreciation  amount. 

As  described  earlier,  the  new  car  price 
was  the  manufacturer's  suggested  retail 
price  plus  any  additional  charges,  such 
as  shipping,  dealer  prep,  additional 
dealer  markup,  excise  tax,  and  sales  tax. 
As  done  in  previous  surveys,  the  used 
car  value  was  based  on  information 
from  sources  such  as  the  Black  Book 
Official  Finance/Lease  Guide  for  1994. 
Although  such  sources  only  track  prices 
of  vehicles  sold  in  the  contiguous  48 
States,  previous  research  performed  by 
Runzheimer  did  not  indicate  that  used 
cars  in  allowance  areas  were  (on 
average)  worth  more  or  less  than  used 
cars  in  the  DC  area,  except  for  Fairbanks 
and  Nome.  For  Fairbanks  and  Nome.  90 
percent  of  the  projected  residual  values 
were  used  to  reflect  the  more  severe 
conditions. 

It  should  be  noted  that  identical 
residual  values  did  not  result  in 
identical  depreciation  amounts. 
Depreciation  amounts  were  generally 
higher  in  the  allowance  areas  than  in 
the  Washington,  DC,  area  because  new 
car  prices  were  generally  higher  in  the 
allowance  areas. 

5.2.8    Finance  Expense 

The  COLA  model  assumes  that  new 
car  purchases  are  Hnanced.  Therefore, 
Runzheimer  surveyed*banks  in  all  areas 
to  obtain  their  auto-loan  interest  rates 
for  a  48-month  loan  with  80  percent 
financing.  OPM  computed  the  fmance 
cost  for  each  vehicle  in  each  area  and 
included  it  in  the  annual  cost  of  owning 
and  operating  an  automobile. 


5.2.9    Vehicle  Insurance 

Runzheimer  surveyed  the  cost  of  car 
insurance  in  each  location.  Consistent 
with  the  previous  year's  survey, 
Runzheimer  used  the  following 
common  coverages,  limits,  and 
deductibles: 

Bodily  Injury  $100.000/$300,000. 

Property  Damage  $50,000. 

Medical  S5.000. 

Uninsured  Motorist  ..  $100,000/300,000. 

Comprehensive $100  Deductible. 

Collision $250  Deductible. 

In  each  survey  area.  Runzheimer 
identified  the  common  automobile 
insurance  companies  and  attempted  to 
obtain  three  insurance  price  quotes  for 
each  type  of  car  surveyed.  These  quotes 
were  averaged  by  type  of  car  to  produce 
estimated  insurance  costs  for  each  area. 

Runzheimer  found  that  some 
insurance  companies  in  Guam.  Puerto 
Rico,  and  the  Virgin  Islands  did  not 
offer  the  coverages,  limits,  and 
deductibles  shown  above.  To  allow  the 
comparison  of  the  cost  of  these  different 
policies  with  DC  costs,  OPM  directed 
Runzheimer  also  to  survey  in  the  DC 
area  the  cost  of  insurance  that  was 
comparable  to  that  offiered  in  these 
allowance  areas.  The  costs  of  these 
equivalent  policies  were  then  compared 
to  derive  adjustment  factors  that  could 
be  applied  to  the  cost  of  the  standard 
coverages,  limits,  and  deductibles 
shown  above.  By  applying  these  factors 
to  the  DC  area  average  price,  the  cost  of 
equivalent  coverage  was  estimated  for 
these  particular  allowance  areas.  The 
factors  and  their  derivation  are  shown 
in  Appendix  16. 

5.2.10    Overall  Annual  Costs 

As  described  above,  Runzheimer 
surveyed  the  annual  costs  for  fuel, 
maintenance  and  oil,  tires,  licensing, 
taxes,  depreciation,  finance,  and 
insurance  for  three  types  of  automobiles 
in  each  allowance  area  and  in  the 
Washington,  DC.  area.  These  costs  were 
then  summed  to  determine  the  overall 
annual  costs  by  area  for  owning  and 
operating  each  type  of  automobile. 
Appendix  15  shows  these  costs  for  each 
area  by  type  of  vehicle. 

5.3    Other  Transportation  Costs-Air 
Fares 

Air  fare  is  the  only  item  priced  for  the 
Other  Transportation  Costs  Category. 
For  this  item,  OPM  priced  the  lowest 
priced  round-trip  air  fare  on  a  major 
carrier  with  a  2-week  advance  purchase 
and  a  1-week  stay  over.  Trips  were 
priced  from  each  allowance  area  and  the 
Washington,  DC,  area  to  Chicago,  Los 
Angeles,  Miami,  New  York,  Seattle,  and 
St.  Louis.  These  cities  were  selected  to 


represent  a  range  of  travel  destinations 
coast-  to-coast  for  COLA  area  and  DC 
area  Federal  employees.  The  costs  of  the 
trips  from  each  allowance  area  were 
averaged  and  compared  with  the 
average  cost  of  the  trips  from  the  DC 
area  to  compute  the  category  indexes. 
The  fares  are  shown  in  Appendix  17. 

5.4    Tmnsportation  Component 
Analyses 

OPM  compared  the  total  cost  of 
private  auto  transportation  for  each 
vehicle  in  each  allowance  area  with  the 
total  cost  for  the  same'vehicle  in  the  DC 
area.  These  comparisons  are  expressed 
as  indexes  and  are  shown  in  Appendix 
19.  Likewise,  OPM  compared  the  cost  of 
air  fares  for  each  area  with  those  for  the 
DC  area  and  computed  a  cost  index. 
These  indexes  are  shown  in  Appendices 


17  and  19.  OPM  used  national  average 
expenditure  data  to  derive  weights  that 
reflected  how  much  consumers 
typically  spend  to  own  and  operate  an 
automobile  versus  other  transportation 
expenses.  These  weights  vary  by  income 
level  and  were  used  to  combine  the 
Automobile  Expense  Category  index 
with  the  Other  Transportation  Costs 
index  by  area  to  derive  the  overall 
Transportation  Component  index  for  the 
area.  The  weights,  computations,  and 
final  Transportation  Component  indexes 
are  shown  in  Appendix  19. 

6.~  Miscellaneous  Expenses 

6.1     Component  Overview 

The  Miscellaneous  Expense 
component  consists  of  three  categories 
of  expenses: 


— ^Medical  care. 

— Contributions  (including  gifts  to  non- 
family  members). 

— Personal  insurance  and  retirement 
contributions/investments. 

OPM  used  an  approach  similar  to  that 
used  for  the  Goods  and  Services 
Component  to  derive  the  indexes  for 
each  of  these  categories  and  the 
Miscellaneous  Component  overall. 

6.2    Component  Weights 

OPM  used  CES  data  to  determine  the 
appropriate  weights  for  each  of  the 
items  and  categories  in  the 
Miscellaneous  Component.  The  category 
weights  are  shown  in  the  following  table 
and  in  Appendix  21.  Item  weights  are 
shown  in  Appendix  20. 


Table  6-1  .—Miscellaneous  Expense  Categories  and  Weights 


Categories 


MedKal  Care  - 

ContritHjtions  

Personal  Insurance  and  Retirement  Contributions 


Totals 


Income  level 


Lower 
(percent) 


41.36 
16.52 
42.11 


100.00 


Middto 
(percent) 


31.40 
17.18 
51.42 

100.00 


Upper 
(percent) 


24.04 
17.67 
58.29 

100.00 


Note:  Values  may  not  total  t>ecause  of  rounding. 


6.3    Component  Categories 

6.3.1    Medical  Expense  Category 

Runzheimer  surveyed  the  price  of 
medical  care  items  using  essentially  the 
same  approach  it  used  for  the  Goods 
and  Services  component  items.  The 
following  medical  care  items  were 
priced  in  each  allowance  area  and  in  the 
Washington,  DC,  area: 

— nonprescription  pain  reliever 

— prescription  drugs 

— contact  lenses 

— dental  service 

— doctor  visit 

— hospital  room 

— heahh  insurance 

Runzheimer  surveyed  the  cost  of 
these  items  in  both  the  allowance  areas 
and  in  the  IX]  area.  OPM  compared  the 
prices  to  produce  an  index  for  each  item 
in  each  area,  then  combined  these 
indexes  using  CES  weights  to  produce  a 
single  Medical  Care  Category  index  for 
each  area.  The  COLA  model  assumes 
that  the  cost  of  health  insurance  is 
constant  among  areas  because  the 
choice  of  Federal  health  coverage  is  to 
a  large  extent  a  matter  of  personal 
preference.  Therefore,  the  index  for  this 
item  is  100.00. 


6.3.2  Contributions  Category 

The  index  for  the  Contributions 
Category  is  the  Goods  and  Services 
Component  index  for  the  area.  The  use 
of  the  Goods  and  Services  index  is 
based  on  the  assumption  that  the 
relative  level  of  contributions  is  roughly 
equivalent  to  that  reflected  by  the  Goods 
and  Services  index. 

6.3.3  Personal  Insurance  and 
Retirement  Category 

The  index  for  personal  insuraiK:e  and 
retirement  contributions  and 
investments  is  assumed  to  be  constant 
among  areas.  The  cost  of  Federal 
Employees  Group  Life  Insurance  is  a 
matter  of  personal  preference  and  is 
constant  in  all  areas  for  the  same  age, 
salary,  and  beneHt  option  combinations. 
Likewise,  retirement  contributions  are  a 
matter  of  personal  preference,  and  the 
minimum  contribution  requirements  are 
constant  among  areas  for  equivalent 
salary  levels. 

6.4    Miscellaneous  Expense  Analyses 

As  with  the  Goods  and  Services 
Component,  the  indexes  for  each  of  the 
Miscellaneous  Component  categories 
were  combined  using  CES  weights  to 
produce  component  indexes  by  income 
level  for  each  area.  These  indexes  are 


shown  in  Appendix  21.  Section  2.6 
describes  how  the  miscellaneous 
expense  component  indexes  are 
combined  with  the  other  component 
indexes  to  derive  the  final  index  for 
each  area. 

7.  Final  Results 

7. 1     Total  Comparative  Cost  Indexes 

The  total  comparative  cost  indexes 
appear  below.  Appendix  23  shows  how 
each  index  was  derived  from  the 
component  indexes. 

Table  7-1  .—Final  Cost 
Comparison  Indexes 


Allowance  area 

Index 

Anctiorage,  Alaska — 

Fairt>anks,  Alaska » 

Juneau.  Alaska  •-.. 

Ttte  rest  of  Alaska  

104.84 
109.90 
110.57 
129.24 

City  and  County  of  Honolulu,  Ha- 
waii   

121.95 

Hawaii  County.  Hawaii 

Kauai  County.  HawaH  

Maui  County.  Hawaii 

Guam/CNMI*  Local  Retail  

111.89 
121.36 
119.53 
121.88 

Guam/CNMI.        Commissary/Ex- 
change   

116.06 

Puerto  Rk» 

102.01 

IMI 
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Table  7-1  .—Final  Cost 
Comparison  Indexes— Continued 


Allowance  area 


U.S.  Virgin  Islands 


Index 


119.25 


'CNMUCommonwealth  of  the  Northern  Mar- 
iana Islands 
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Results  of  summer  1992  and  winter  1993  living-cost  surveys 
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Results  of  summer  1994  living-cost  surveys  conducted  in  Ha- 
waii, Guam,  Puerto  Rk»,  and  the  U.S.  Virgin  Islands. 

Results  of  winter  1995  living-cost  surveys  conducted  in  /Uas- 

ka. 


Appendix  2.— Multiple  Survey  Areas:  1996  Survey 

(Federal  Emptoyment  Weights  Within  a  Single  ABowance  Area) 


Location 


Hawaii  County 

Hito 

Kona  


Total 


Virgin  Islands 

St.  Croix 

St.  Thomas/Sl.  John 


Total 


1993 


250 
52 


142 
190 


1994 


292 
60 


151 
166 


1995 


286 
58 


154 
160 


Average 


276 
57 

333 


149 
172 

321 


Weights 


82.88 
17.12 

100.00 


46.42 
53.58 

100.00 


Multiple  Income  Levels:  1996  Survey 

[Federal  Emptoyment  Weights  Within  a  Single  Allowance  Area] 


Location  and  irKome  level 


Anchorage: 

Lower  .... 

Middte  ... 

Upper... 

Totals 

Fairtjanks: 

Lower  .... 

MkMto  ... 

Upper  .... 

Totals 

Juneau: 

Lower  .... 


1993 


1.638 
2,090 
2.400 


400 
467 
318 


139 


1994 


1.609 
1,971 
2,583 


444 
442 
392 


145 


1995 


1,540 
1,754 
2,522 


388 

446 
405 


139 


Average 


1,596 
1,938 
2,502 
6.036 


411 

452 

372 

1235 


141 


Weights 


26.44 

32.11 

41.45 

100.00 


33.28 

36.60 

30.12 

100.00 


19.89 
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Locatton  and  income  level 

1993 

1994 

1995 

Average 

Weighte 

Mkjdie  ~ 

245 
334 

220 
360 

203 
341 

223 
345 
709 

402 

728 

439 

1.569 

4242 

4.221 

4.516 

12.979 

• 

142 

154 

91 

387 

75 
85 
88 

248 

37 

57 

51 

145 

1.023 
682 
466 

2,171 

2,376 
2212 
1255 
5,843 

113 

131 

76 

320 

31.45 

Upper — 

Totals         

48.66 
100.00 

414 
722 
445 

349 
/(» 
481 

Rest  of  Alaska: 

444 
759 
391 

25.62 

Mkldle . 

Upper „ 

Totals  „ 

46.40 

27.98 

100.00 

4239 
4.171 
4.689 

4,140 
3,952 
4,514 

Honolulu: 

Lower 

4.346 
4.540 
4,344 

32.68 

MkMIe  ~ - 

Upper 

32.52 
34.80 

Totals    

100.00 

165 

154 

91 

139 

164 

98 

Hawaii: 

Lower 

122 

145 

85 

36.69 

Mkldle  _ 

39.79 

ft      Uooer     

23.52 

Totals                       

100.00 

81 
84 
89 

73 
76 
97 

Kauai: 

Lower „ 

Middte        

71 
94 
78 

3024 
34.28 

Upper                           . _   

35.48 

Totals                         ~ 

100.00 

39 
56 
51 

35 
59 
51 

Maui: 

Lower . 

Mkldle  ., 

Upper 

37 
56 

51 

25.52 
39.31 
35.17 

Totals     

100.00 

1.060 
681 
498 

947 
669 
464 

Guam/CNMI: 

Lower 

Mkldle 

Upper 

Totals 

1.061 
696 
437 

47.12 

31.41 

21.47 

100.00 

2.428 
2,184 
1,321 

2,370 
2,166 
1.303 

Puerto  Rk»: 

Lower 

MkWIe  

Upper 

Totals                 

2.330 
2287 
1.140 

40.66 

37.86 

21.48 

100.00 

114 

128 

75 

98 

133 

83 

Virgin  Islands: 

Lower 

Mkldle  

Upper 

Totals                                        .         .       

128 

133 

71 

35.31 

40.94 

23.75 

100.00 

Total  complete  reporting 

1991 

1992 

1994 

Average 

Averaae  Before  Tax  Income     

33,901.00 

30,487.29 

4,366.88 

2.724.89 

413.81 

149.01 

6.61 

14.67 

90.13 

14.49 

23.11 

33.854.00 

30.527.49 

4.358.56 

2.684.35 

418.15 

144.15 

721 

13.62 

88.39 

12.67 

2227 

36,838.00 

32,762.99 

4,526.94 

2,76421 

439.36 

166.94 

7.93 

1320 

102.02 

15.47 

28.32 

34,864.33 

Average  annual  expenditures „ 

Food  ; 

Food  at  iKxne _ 

31.259.26 
4,417.46 
2,724.48 

Cereals  and  Ijakerv  oroducts  

423.77 

Cereals  and  cereal  products 

153.37 

Ftour 

Prepared  flour  mixes  

Ready-to-eat  and  cooked  cereals 

7.25 
13.83 
93.51 

Rk» 

Pasta,  commeal  and  athet  cereal  products 

14.21 
24.57 
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Bakery  products  

Bread 

White  t>read 

Bread,  other  than  white  

Crackers  and  cookies 

Cookies  

Crackers 

Frozen  and  refhgerated  bakery  products  . 
Other  bakery  products 

Biscuits  and  rolls 

Cakes  and  cupcakes  

Bread  and  cracker  products  

Sweetrolls,  coffee  cakes,  doughnuts  .... 

Pies,  tarts,  turriovers 

lyleats,  poultry,  fish,  and  eggs  

Beef '.. : 

Ground  t)eef 

Roast  , 

Chuck  roast .„ 

Round  roast  

Other  roast  _ 

Steak 

Round  steak 

Sirioin  steak  

Other  steak  

L/tnOT  DG6t  ....•^••••.•••^...•..■•.•...••..•^.•..HM*.... 

Pork  

Pork  chops 

Ham  

Ham.  not  carmed  

Canned  ham  . 

Sausage :„ 

v-Hlier  pork  ......«..^....«....*..m...m..„.. »»..»..•.«. 

Other  meats  „, 

Frankfurters  

Lunch  meats  (coW  cuts)  

Botogna,  liverwurst,  salami 

Ottier  lunchmeats 

Lamb,  organ  meats  and  others 

Lamb  and  organ  meats 

Mutton,  goat  and  game 

Poultry  

Fresh  and  frozen  chickens 

Fresh  wtwle  chtcken  

Fresh  arxl  frozen  wfKMe  chicken 

Fresh  and  frozen  chk*en  parts  

Other  poultry,  ind.  wtiole  frozen  chKkens 

Other  poultry  

Fish  and  seafood  

Canned  fish  and  seafood  

Fresh  and  frozen  sheNfish 

Fresh  arxj  frozen  Tinfish 

Fresh  fish  and  shellfish  

Frozen  fish  and  sheOfish  

Eggs 

Dairy  products 

Fresh  milk  arxl  cream  

Whole  milk  

Otfier  milk  and  aeam 

Fresh  mil<,  al  types  „. 

Cream  

Other  dairy  products  

Butter  

Cheese  „ 

tee  cream  ar>d  related  products  m „ 

Miscellaneous  dairy  products  

Fruits  and  vegetables  

Fresh  fruits  


Total  complete  reporting 


1991 


264.80 
76.98 
38.93 
38.04 
65.09 
41.15 
23.94 
19.33 

103.40 
34.12 
29.49 
4.14 
24.05 
11.61 

725.06 

238.59 
89.66 
42.62 
16.81 
12.63 
13.18 
87.83 
16.56 
23.58 
47.68 
18.47 

146.62 
21.28 
35.26 
38.92 
35.84 
3.08 
21.01 
30.15 

102.91 

23.87 

70.13 

23.75 

46.39 

8.91 

7.89 

1.02 

123.67 

92.17 

24.27 

NA 

67.90 

31.50 

NA 

81.51 

18.40 

25.27 

37.83 

NA 

NA 

31.77 

306.57 

134.72 

49.88 

84.84 

NA 

NA 

171.85 
10.62 
90.15 
50.47 
20.61 

437.70 

132.65 


1992 


274.00 
77.58 
38.04 
39.54 
67.10 
40.75 
26.34 
21.06 

108.27 
35.55 
31.67 
4.70 
24.93 
11.41 

687.17 

210.36 
87.67 
37.74 
13.48 
12.96 
11.30 
69.00 
14.63 
17.72 
36.65 
15.95 

155.56 

20.47 

34.88 

42.73 

38.98 

3.75 

23.29 

34.19 

94.58 

21.19 

63.56 

22.91 

40.65 

9.84 

8.74 

1.10 

123.39 

91.28 

19.61 

NA 

71.67 

32.10 

NA 

74.99 

17.46 

21.36 

36.17 

NA 

NA 

28.30 

307.10 

136.59 

47.69 

88.90 

NA 

NA 

170.52 

9.71 

87.72 

51.93 

21.16 

435.20 

129.17 


1994 


272.42 
77.20 
38.02 
39.17 
64.36 
43.78 
20.58 
22.16 

108.70 
37.26 
31.12 
4.68 
23.08 
12.55 

728.89 

226.73 
89.79 
37.79 
12.10 
14.18 
11.51 
85.81 
16.44 
24.09 
4528 
13.34 

154.66 

23.01 

37.47 

36.74 

33.91 

2.84 

22.63 

34.80 

94.34 

19.13 

65.67 

2325 

42.41 

9.54 

9.31 

024 

135.32 

107.49 

NA 

29.05 

78.44 

NA 

27.83 

87.13 

15.60 

NA 

NA 

4829 

2323 

30.72 

297.87 

131.98 
NA 
NA 

123.44 
8.55 

165.88 
11.78 
84.78 
48.15 
21.17 

446.10 

135.12 


Average 


270.41 
77.25 
38.33 
38.92 
65.52 
41.89 
23.62 
20.85 

106.79 
35.64 
30.76 
4.51 
24.02 
11.86 

713.71 

225.23 
89.04 
39.38 
14.ia» 
13.26 
12.00 
80.88 
15.88 
21.80 
4320 
15.92 

152.28 

21.59 

35.87 

39.46 

3624 

3.22 

22.31 

33.05 

97.28 

21.40 

66.45 

23.30 

43.15 

9.43 

8.65 

0.79 

127.46 
96.98 
21.94 
29.05 
72.67 
31.80 
27.83 
8121 
17.15 
23.32 
37.00 
48.29 
23.23 
30.26 

303.85 

134.43 
48.79 
86.87 

123.44 
8.55 

169.42 
10.70 
87.55 
50.18 
20.98 

439.67 

132.31 
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Apples - , 

Bananas  

Oranges  - - 

Other  fresh  fruits 

Fresh  vegetables ~ 

Potatoes ~ 

Lettuce ."• 

Tomatoes - — , 

Other  fresh  vegetatiles 

Processed  fruits  — 

Frozen  fruits  and  fruit  jutees ~ - 

Frozen  orange  juice ~ 

Other  frozen  fruits  and  jutees 

Canned  and  dried  fruits 

Fresh,  canned  or  bottled  fruit  juk»s — 

Processed  vegetables — 

Frozen  vegetables  

Canned  and  dried  vegetables  and  jutees 

Canned  beans , _ 

Canned  com  „ 

Other  canned  and  dried  veg.  and  juices 

Other  food  at  home  

Sugar  and  other  sweets 

Candy  and  chewing  gum 

Sugar  « _ 

Artifteial  sweeteners 

Jams,  preserves,  ottier  sweets  — 

Fats  arxj  oils ~ 

Margarine 

Other  fats,  oils,  and  salad  dressing  

Nondairy  cream  and  imitation  milk „ 

Peanut  butter 

Miscellaneous  foods 

Frozen  prepared  foods  '— — -'- 

Frozen  meals  ~ 

Other  frozen  prepared  foods  

Canned  and  packaged  soups  

Potato  chips,  nuts,  and  other  snacks 

Potato  chips  and  other  snacks 

Nuts 

Condiments  and  seasonings 

Salt,  spices,  other  seasonings ~ 

Olives,  pickles,  relishes  _ 

Sauces  and  gravies  

Baking  needs  and  misc.  products  

Other  canned  and  packaged  prepared  foods  

Salads  and  desserts  

Baby  food 

Miscellaneous  prepared  foods 

Nonalcoholte  beverages 

Cola  ; 

Other  carbonated  drinks 

Coffee  '. 

Roasted  coffee - 

Instant  and  freeze  dried  coffee ~..... 

Noncartx>nated  fruit  flavored  drinks  

Noncartx>nated  fruit  flavored  drinks,  inc.  non-frozen  lenranade 

Tea 

Nonateoholte  beer 

Ottier  nonateoholic  beverages 

Food  prepared  by  consumer  unit  on  out-of-town  trips 

Food  away  from  home  

Meals  at  restaurants,  carry-outs  and  ottier  

Lunch 

Dinner 

Snacks  and  nonakx)holtc  beverages  

Breakfast  and  Imjnch ..... 

Board  (Including  at  schooO 

Catered  affairs  - - 


Total  complete  reporting 


1991 


26.69 

27.62 

12.28 

66.06 

131.09 

2525 

15.51 

21.64 

68.69 

99.35 

22.09 

14.09 

7.99 

24.23 

53.03 

74.61 

26.45 

48.16 

9.26 

6.29 

32.61 

841.75 

104.62 

59.10 

20.80 

3.23 

21.48 

73.12 

14.31 

39.96 

6.56 

12.30 

387.81 

7121 

25.00 

4621 

2623 

78.66 

62.03 

16.63 

87.93 

19.15 

11.05 

42.03 

15.71 

123.78 

17.87 

23.56 

82.35 

233.06 

92.26 

39.32 

42.59 

25.35 

1724 

25.74 

NA 

14.66 

NA 

18.51 

43.13 

1.641.99 

1,300.05 

463.89 

601.50 

133.59 

101.08 

43.00 

46.07 


1992 


26.64 

26.48 

1323 

62.82 

127.84 

24.56 

16.33 

19.85 

67.10 

102.67 

21.35 

13.34 

8.01 

23.48 

57.83 

75.53 

25.46 

50.07 

10.09 

7.40 

32.59 

836.73 

106.24 

62.86 

18.12 

324 

22.02 

73.79 

14.56 

40.94 

6.75 

11.53 

39326 

73.99 

22.99 

51.01 

25.44 

78.63 

62.34 

1629 

90.44 

20.79 

10.82 

43.55 

1529 

124.75 

20.42 

24.11 

8022 

219.33 

86.71 

40.41 

40.13 

24.56 

15.57 

20.15 

NA 

14.26 

NA 

17.68 

44.12 

1,67421 

1.344.40 

476.89 

619.67 

141.35 

106.49 

46.92 

40.77 


1994 


25.34 

30.25 

16.05 

63.49 

138.99 

2824 

17.65 

21.59 

71.52 

95.31 

16.38 

9.57 

6.81 

21.11 

57.83 

76.68 

24.78 

51.90 

10.61 

6.99 

34.30 

851.99 

110.67 

66.52 

18.30 

3.57 

2228 

80.76 

14.68 

47.48 

6.71 

11.89 

369.77 

65.79 

20.54 

4525 

3021 

75.91 

59.81 

16.10 

82.47 

19.68 

10.76 

38.05 

13.98 

115.39 

19.30 

27.68 

68.41 

241.81 

9327 

4020 

4329 

2920 

14.09 

NA 

23.02 

16.75 

0.76 

24.52 

48.98 

1,762.72 

1,36326 

475.88 

668.88 

110.46 

108.05 

50.40 

55.38 


Average 


2622 

2812 

13.85 

64.44 

132.64 

26.02 

16.50 

21.03 

69.10 

99.11 

19.94 

12.33 

8.00 

23.86 

56.43 

75.61 

25.56 

50.04 

9.99 

§.89 

32.60 

843.49 

107.18 

62.83 

19.07 

3.35 

21.93 

75.89 

14.52 

40.45 

6.67 

11.91 

383.61 

70.33 

22.84 

47.49 

27.29 

77.73 

61.39 

16.34 

86.95 

19.87 

10.88 

4121 

14.99 

121.31 

19.15 

25.12 

76.99 

231.40 

90.75 

39.98 

42.00 

26.37 

15.63 

22.95 

23.02 

1522 

0.76 

20.24 

45.41 

1,692.97 

1,335.90 

472.22 

630.02 

128.47 

10521 

46.77 

47.41 
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Food  on  out-oMown  trips 

School  lufx^hes  

Meals  as  pay  

Alcoholic  tMverages 

At  home 

Beer  and  ale 

Whiskey  

yVin^ 

Away  from  home  _ 

Beer  and  ale  

Wine 

Otfier  alcohoHc  t>everages 

Alcoholic  beverages  purchased  on  trips  

Housing 

oooiior ...........■■■■■■.■••■■••■••»«»•■>■••>••»■■•••»•>■•••••■*>••■••>••■■••••■•■ 

Mortgage  interest  and  ctuvges 

Mortgage  interest „ ,„ 

Interest  paid,  home  equity  loan '.. 

Interest  paid,  home  equity  line  of  credit 

Prepayment  penalty  charges 

Property  taxes  

Maintenance,  repairs,  insurance,  other  expenses 

Homeowners  and  related  insurance  

Fire  and  exterxjed  coverage 

Homeowners  insurance  

Ground  rent  ; . 

Maintenance  and  repair  services  

Painting  and  papering 

Plumbing  and  water  heating  

Heat,  a/c,  electncai  work  _ 

Roofing  and  gutters  

Other  repair  and  maintenance  services  (oW)  

Other  repair  and  maintenance  services  

Repair  and  replacement  of  hard  surface  floonng 

Repair  of  buift-nn  appliances  

MaintenarKe  ar>d  repair  commodities  

Paints,  waHpaper  and  supplies  

Tools  and  equipment  for  painting  and  wallpapering  .... 

Plumbing  supplies  arKl  equipment 

Electrical  supplies,  heating  and  cooling  equipment  

Materials  for  hard  surface  floohrig,  repair/replacement 

Materials  ar>d  equipment  for  roof  and  gutters  

Materials  for  plaster,  panelling,  siding,  doors,  etc _ 

Matenals  for  patio,  wak,  fence,  dnveway,  etc 

Malenals  for  landscaping  maintenance  

Miscellaneous  supplies  and  equipment 

Material  for  insulation,  other  maint.,  and  repair 

Matericils  to  finish  basements,  remodelling,  etc.  ........ 

Property  management  and  security  

Property  management  

Management  and  upkeep  services  for  security 

Parking 

Rented  dwellings  

Rent „ 

Rent  as  pay 

Maintenance,  insurance  and  ottier  expenses 

Tenant's  insurance  

MaintenarKe  and  repair  services  _ 

Repair  or  maintenance  services  (okJ) 

Repair  or  maintenance  sefvk»s  

Repair  and  replacement  of  hard  surface  fkxxing 

Repair  of  txjilt-in  appliances  

Maintenance  and  repair  commodities 

Paint,  wallpaper,  and  supplies 

Tools  and  equipment  \or  painting  and  wallpapering  .... 

Materials  lor  plastenng,  panels,  roofing,  gutters,  etc  ... 

Matenals  lor  patio,  walk,  fence,  dnveway,  etc 


Total  complete  reporting 


1991 


178.84 

46.89 

27.13 

313.94 

166.77 

87.98 

17.07 

45.33 

16.38 

147.17 

46.76 

25.57 

46.66 

28.19 

9.325.13 

5,208.28 

3,279.50 

1,951.95 

1,880.31 

33.34 

37.94 

0.36 

767.69 

559.86 

164.20 

3.84 

160.36 

33.78 

278.55 

3924 

31.48 

45.96 

54.11 

99.93 

NA 

6.47 

1.36 

69.18 

16.27 

1.75 

7.65 

3.44 

2.17 

6.61 

10.86 

0.55 

1.77 

18.11 

12.55 

5.56 

13.44 

8.61 

4.84 

0.70 

1,609.43 

1,538.23 

44.87 

26.33 

9.76 

9.96 

9.49 

NA 

0.38 

0.08 

6.61 

2.07 

0.22 

0.43 

0.02 


1992 


167.14 

47.40 

27.58 

321.12 

177.01 

99.54 

14.23 

43.11 

20.13 

144.11 

48.77 

22.95 

47.06 

25.34 

9.528.41 

5,431.78 

3,307.24 

1,984.40 

1,856.78 

63.99 

63.32 

0.31 

760.97 

561.86 

176.37 

5.02 

171.35 

33.40 

268.09 

37.27 

34.02 

53.14 

40.98 

91.16 

NA 

10.16 

1.36 

63.89 

16.50 

1.77 

5.96 

7.13 

3.13 

6.20 

7.29 

0.67 

1.15 

14.08 

7.84 

6.24 

20.12 

13.24 

6.88 

NA 

1.787.19 

1,714.30 

37.09 

36.80 

9.16 

11.88 

11.52 

NA 

0.29 

0.07 

14.76 

1.70 

0.18 

2.86 

0.04 


1994 


213.45 

54.93 

25.30 

296.57 

175.40 

108.74 

14.25 

36.06 

16.36 

121.17 

42.50 

16.74 

30.22 

31.71 

10,189.41 

5,695.83 

3,464.04 

1,92526 

1,825.30 

44.67 

54.73 

0.56 

879.41 

659.37 

209.07 

6.34 

202.73 

4026 

312.65 

4327 

36.45 

55.08 

48.91 

NA 

112.39 

14.76 

1.78 

75.59 

18.95 

2.04 

8.57 

5.86 

5.08 

5.94 

12.78 

0.52 

1.48 

14.37 

10.19 

4.18 

21.58 

12.78 

8.81 

021 

1,828.52 

1,755.05 

42.31 

31.16 

9.65 

11.56 

NA 

10.37 

1.06 

0.13 

9.95 

2.09 

0.22 

1.23 

0.09 


Average 


186.48 

49.74 

26.67 

310.54 

173.06 

98.75 

15.18 

41.50 

17.62 

137.48 

46.01 

21.75 

41.31 

28.41 

9.680.98 

5,445.30 

3,36026 

1,953.87 

1,854.13 

47.33 

52.00 

0.41 

802.69 

593.70 

18321 

5.07 

178.15 

35.81 

286.43 

39.93 

33.98 

51.39 

48.00 

95.55 

1 12.39 

10.46 

1.50 

69.55 

17.24 

1.85 

7.39 

5.48 

3.46 

6.25 

10.31 

0.58 

1.47 

15.52 

10.19 

5.33 

18.38 

11.54 

6.84 

0.46 

1,741.71 

1,669.19 

41.42 

31.10 

9.52 

11.13 

10.51 

10.37 

0.57 

0.09 

10.44 

1.95 

021 

1.51 

0.05 


Appendix  3 — Consumer  Expenditure  Surveys— Continued 

(Pre-published  Data  for  AH  Consumer  Units  Nationwide*] 


PlumtJing  supplies  and  equipment „ 

Electrical  supplies,  heating  and  cooling  equipment  

Miscellaneous  supplies  and  equipment _ 

Material  for  insulation,  ottier  maintenarKre  arx)  repair  ._ 

Termite  and  pest  control  (capital  improvement)  _ 

Materials  for  additions,  finishing  basements,  ete 

Ckxistructloa  materials  for  jobs  not  started 

Material  for  hard  surface  ftooring 

Material  lor  landscape  maintenance ... 

Other  kxlging  ..._ . — ... 

Owned  vacation  homes . 

Mortgage  Interest  and  charges  .. 

Mortgage  interest  _ _ _ 

Interest  paid,  home  equity  loan  

Interest  paid,  fiome  equity  line  of  crsdtt . 

Prepayment  penalty  charge - 

Property  taxes  _ _. . 

Maintenance,  insurance,  and  (Ah&  expenses  — 

Homeowners  and  related  insurance _ 

Homeowners  insurance _ 

Fire  and  extended  coverage  

Ground  rent ».. .«.___.»._..__.. 

Maintenanceand  repair  services _ 

Repair  and  remodeling  services  (oM) 

Repair  and  remodeling  services  

Repair  and  reptacement  of  hard  surface  flooring  

Maintenance  and  repair  commodtties 

Paints,  wallpaper,  supplies  — _ — 

Tools  and  equipment  for  painting  and  waflpaperiog 

Materials  for  plaster.,  per^.,  roof.,  gutters,  etc — 

Material  for  patio,  walk,  fence,  drive,  masorKy,  etc. 

Plumbing  supplies  and  equipment  _ 

Electncai  supplies,  heating  and  cooling  equipment 

Miscellaneous  supplies  and  equipment  _. 

Material  for  insulation,  other  maintenance  and  repair  . 
Material  for  finishing  basements  &  remodeling  rooms 

Materials  for  hard  surface  fkx>ring  _ 

Materials  tor  landscaping  maintenance  ....„- 

Property  management  and  security 

Property  management „ 

Management  and  upkeep  sennces  fcx  security 

Parking  _ 

Housing  while  attefKJing  school  ~ 

Lodging  on  out-of-town  trips - - 

Utilities,  fuels,  and  publk:  servnes  . 

Natural  gas  

Utility — natural  gas  (renter) 

Utility — natural  gas  (owned  home) 

Utility — natural  gas  (owned  vacation)  

Utility — natural  gas  (rerrted  vacation) ....._- 

Electricity ................................ — ...._......-. — .. 

Electricity  (renter) „.. 

Electricity  (owned  home) 

Electricity  (owned  vacation)  .._ 

Electricity  (rented  vacatmn) 

Fuel  oil  and  other  fuels 

Fuel  oil ~ 

Fuel  oil  (renter)  

Fuel  oil  (owned  home) _.. 

Fuel  oil  (owned  vacation)  „. 

Fuel  oil  (rented  vacation) „..,.... 

Coal  

Coal  (renter)  

Coal  (owned  home)  ., 

Coal  (owned  vacation) 

Coal  (rented  vacation) 

Bottled  gas 

Gas,  btW/tank  (renter)  

Gas,  btkf/tank  (owned  tiome) 


Total  complete  reporting 


1991 


025 

0.34 

2.17 

0.82 

NA 

1.34 

0.01 

0.59 

0.53 

319.35 

92.13 

39.20 

38.93 

0.02 

0.26 

NA 

37.77 

15.17 

3.79 

3.65 

0.14 

2.32 

525 

5.14 

NA 

0.11 

0.53 

0.15 

0.02 

0.06 

0.00 

0.06 

0.09 

0.12 

0.04 

0.08 

NA 

0.06 

3.19 

1.96 

123 

0.09 

59.66 

167.56 

1.961.13 

240.89 

50.96 

189.11 

0.82 

NA 

791.57 

189.36 

595.84 

6.00 

0.37 

103.30 

62.83 

5.61 

56.67 

0.51 

0.04 

4.66 

0.26 

4.38 

0.02 

NA 

27.47 

4.19 

21.14 


1992 


0.55 

0.26 

7.71 

1.51 

NA 

5.90 

0.30 

0.90 

0.55 

337.35 

11529 

54.55 

50.60 

1.06 

2.88 

NA 

42.04 

18.70 

4.10 

3.86 

024 

1.75 

7.53 

7.39 

NA 

0.15 

1.97 

1.31 

0.14 

0.07 

0.01 

0.32 

0.03 

0.09 

0.09 

NA 

NA 

NA 

3.3S 

225 

1.10 

NA 

54.71 

167.34 

1,962.49 

246.97 

55.98 

189.86 

1.07 

0.06 

770.65 

201.59 

56226 

6.59 

0.20 

93.93 

55.61 

7.00 

4825 

0.36 

NA 

2.50 

0.05 

2.44 

0.02 

NA 

27.18 

4.79 

20.75 


1994 


0.70 

1.36 

3.41 

1.13 

NA 

1.67 

0.61 

0.54 

0.31 

40328 

122.14 

43.30 

39.56 

0.43 

3.31 

NA 

51.02 

27.82 

7.66 

7.35 

0.31 

3jB2 

11.87 

NA 

11.40 

0.47 

1.35 

0.16 

o.oe 

0.10 

NA 

0.05 

NA 

0.99 

0J99 

NA 

0.03 

NA 

327 

2.36 

0.91 

0.06 

5934 

221.60 

2,170.32 

280.09 

60.54 

216.97 

2.53 

0.05 

84621 

207.80 

630.39 

7.36 

0.65 

98.11 

5927 

6.49 

52.38 

0.40 

NA 

1.66 

0.55 

1.12 

NA 

NA 

30.68 

4.19 

23.43 


Average 


0.50 

0.65 

4.43 

1.15 

NA 

2.97 

0.31 

0.68 

0.46 

353.33 

109.85 

45.68 

43.03 

0.50 

2.15 

NA 

43.61 

20.56 

5.18 

4.95 

023 

2.56 

822 

627 

11.40 

024 

128 

0.54 

0.06 

0.07 

0.01 

0.14 

0.06 

a40 

0.37 

0.08 

0.03 

0.06 

327 

2.19 

1.08 

0.08 

57.97 

185.50 

2.031.31 

255.98 

55.83 

198.65 

1.47 

0.06 

802.81 

199.58 

596.16 

6.65 

0.41 

98.45 

59.24 

6.37 

52.43 

0.42 

0.04 

2.94 

029 

2.65 

0.02 

NA 

28.44 

4.39 

21.77 


JMI 
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Gas,  btkl/tank  (owned  vacation) „ 

Gas,  btld/tank  (rented  vacation)  

Wood  and  other  fuels 

Wood/other  fuels  (renter)  

Wood/other  fuels  (owned  home)  

Wood/other  fuels  (owned  vacation) 

Wood/other  fuels  (rented  vacation)  

Telephone  services 

Telephone  (old)  

Telephone  services  in  home  dty,  excluding  car  phones 

Telephone  services  for  mobile  car  phones 

Water  and  other  public  services 

Water  and  sewerage  maintenance 

Water/sewer  maint.  (renter) 

Water/sewer  maint.  (owned  home)  

Water/sewer  maint.  (owned  vacation) 

Water/sewer  maint.  (rented  vacation)  .;.. 

Trash  and  gartiage  collection  

Trash/garb.  coll.  (renter)  

Trash/garb.  coll.  (owned  home)  

Trash/garb.  coll.  (owned  vacation)  

Trash/garb.  coll.  (rented  vacation)  

Septic  tank  cleaning 

Septic  tank  dean,  (renter)  

Septk:  tank  dean,  (owned  home) , 

Sejstk:  tank  dean,  (owned  vacation) 

Septic  tank  dean,  (rented  vacation) 

Househokj  operations  , 

Personal  services  

Babysitting  

Care  for  eWerly.  invalids,  handicapped,  etc  

Day-care  centers,  nursery,  and  preschools  

Other  household  expenses 

Housekeeping  services  

Gardening,  lawn  care  service „ 

Water  softening  service 

Househokj  laundry,  dry  cleaning,  sent  out  (nondothing) 
Coin-operated  laundry  and  dry  deaning  (nondothing)  ... 

Sennces  for  termite/pest  control  maintenarKe  

Other  home  services 

Termite/pest  control  products 

Moving,  storage,  freight  express 

Appliance  repair,  induding  service  center 

Reupholstenng,  fumrture  repair  

Repair/rental  of  lawn/garden  equipment,  tools,  etc 

Appliance  rental  

Rental  of  office  equipment  tor  nonbusiness  use  

Repair  of  misc.  househoW  equipment  and  furnishings  ... 

Repair  of  computer  systems  for  nonbusiness  use  

Rental/instaNation  of  dishwashers,  range  hoods,  etc.  

Housekeeping  supplies  _ 

Laundry  and  deaning  supplies 

Soaps  and  detergents  

Other  laundry  deaning  products 

Other  househokj  products  

Cleansing  and  toilet  tissue,  paper  towels  arxj  napkins  ... 

Miscellaneous  househokj  products 

Lawn  and  garden  supplies 

Postage  and  statkxiery 

Stationery,  stationery  supplies,  giflwraps  

Postage 

Househokj  furnishings  and  equipment 

Househokj  textiles  

Bathroom  linens  „ 

Bedroom  Iwiens  

Kitchen  and  dining  room  linens  

Curtains  arxl  draperies 

SIpcovers,  decorative  piltows  

Sewing  material  for  slipcovers,  curtains,  etc.  „ „.. 


Total  complete  reporting 

1991  ' 

1992 

1994 

Average 

2.11 

1.64 

3.03 

2.26 

0.02 

NA 

ao4 

0.03 

8.35 

8.64 

6.49 

7.83 

1.37 

1.59 

0.61 

1.19 

6.92 

6.71 

5.81 

6.48 

0.05 

0.34 

0.06 

0.15 

NA 

NA 

NA 

NA 

608.50 

619.87 

688.52 

638.96 

48.22 

0.00 

NA 

24.11 

560.28 

619.87 

674.31 

618.15 

NA 

NA 

14.21 

14.21 

216.87 

231.08 

257.41 

235.12 

159.33 

160.22 

182.67 

167.41 

22.04 

24.38 

26.75 

24.39 

136.19 

133.69 

154.37 

141.42 

1.09 

2.10 

1.50 

1.56 

0.01 

0.05 

0.04 

0.03 

55.90 

69.38 

73.48 

66.25 

7.26 

7.37 

9.37 

8.00 

47.64 

59.92 

62.61 

56.72 

1.00 

2.09 

1.45 

1.51 

NA 

0.01 

0.04 

0.02 

1.66 

1.47 

1.26 

1.46 

0.07 

0.11 

0.01 

0.06 

1.57 

1.29 

123 

1.36 

0.01 

0.07 

NA 

0.04 

NA 

NA 

0.01 

0.01 

451.97 

487.20 

499.86 

479.68 

224.86 

253.06 

240.70 

239.54 

83.78 

85.92 

81.17 

84.85 

26.56 

43.92 

19.24 

29.91 

114.51 

123.21 

14029 

126.00 

227.11 

234.15 

259.16 

240.14 

77.46 

71.70 

82.83 

77.33 

60.85 

64.99 

69.73 

65.19 

2.72 

328 

2.65 

2.88 

2.21 

2.32 

1.79 

2.11 

4.91 

5.58 

5.40 

5.30 

NA 

NA 

7.46 

7.46 

16.79 

18.38 

20.11 

18.43 

0.22 

0.29 

029 

0.27 

22.73 

24.37 

27.54 

24  P*? 

16.96 

15.88 

1524 

16.03 

11.51 

18.56 

11.03 

13.70 

5.78 

3.74 

920 

6.24 

1.28 

1.86 

1.55 

1.56 

0.17 

0.13 

0.31 

0.20 

2.34 

1.89 

2.46 

2.23 

1.19 

1.19 

1.57 

1.32 

NA 

NA 

NA 

NA 

451.34 

462.61 

424.30 

446.08 

123.66 

123.97 

117.94 

121.86 

73.49 

70.41 

66.49 

70.13 

50.17 

53.56 

51.45 

51.73 

197.81 

211.79 

187.75 

199.12 

62.60 

60.52 

60.17 

61.10 

91.22 

94.75 

80.66 

88.88 

44.00 

56.52 

46.92 

49.15 

.   129.87 

126.85 

118.61 

125.11 

66.09 

62.59 

62.86 

63.85 

63.78 

64.26 

55.74 

61.26 

1,252.41 

1,184.33 

1,399.10 

1278.61 

107.35 

94.56 

106.15 

102.69 

24.61 

15.62 

13.89 

1804 

39.34 

4.T17 

52.67 

45.06 

4.76 

7.84 

727 

6.62 

18.09 

19.11 

19.08 

18.76 

1.36 

1.42 

2.08 

1.62 

18.17 

6.54 

10.11 

11.61 
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APPENDIX  3— CONSUMER  EXPENDITURE  SURVEYS— Continued 

(Pre-published  Data  for  AH  Consumer  Units  NatkMiwide*] 


Other  linens — 

Furniture 

Mattress  and  springs 

Other  tjedroom  fumiture 

Sofas  - •• 

Living  room  chairs .". — 

Living  room  tables .. 

Kitchen,  dining  room  fumiture .. 

Infants'  furniture  • — ■ 

Outdoor  fumiture  - 

Occasional  furniture  , 

Fkxx  coverings  — 

Wall-to-wafl  carpeting  (renter)  „ 

Wall-to-wall  carpet,  installed  (renter)  

WalMo-wall  carpet,  not  installed  carpet  squares  (renter)  .. 
WalMo-waH  carpet  (replacement)  (owned  home)  

WalMo-wall  carpet,  not  installed,  carpet  squares  (owner) 

WalMo-wall  carpet,  installed  (replacement)  (owner)  

Room  size  rugs  and  other  fkxx  covering,  nonpermanent 

Major  appliances 

Dishwashers  (built-in),  gartjage  disposals,  etc.  (renter)  

Dishwashers  (built-in),  gartiage  disposals,  etc.  (owner)  

Refngerators,  freezers  (renter)  

Refrigerators,  freezers  (owned  home) 

Washing  machines  (renter) _ 

Washirtg  machines  (owned  home) 

Ckjthes  dryers  (renter)  

Ctothes  dryers  (owned  home) 

Cooking  stoves,  ovens  (renter) 

Cooking  stoves,  ovens  (owned  tKxne)  

Mka^owave  ovens  (renter)  

Microwave  ovens  (owned  home)  

Portable  dishwasher  (renter) 

Portable  dishwasher  (owned  trome)  

Window  air  conditkiners  (renter)  

Window  air  conditnners  (owned  home)  

Electrk:  floor  deaning  equipment 

Sewing  machines  

Miscellaneous  househoW  appliances  

Small  appliances,  miscellaneous  housewares  

Housewares  

Plastk;  dinnerware 

China  and  other  dinnerware 

Flatware  

Glassware 

Silver  serving  pieces  

Other  serving  pieces  

Nonelectric  cookware  

Tableware,  nonelectric  kitchenware — 

Small  appliances  ~ 

Small  eledrk:  kitchen  appliaix^es  

Portable  heating  and  coolirig  equipment 

Miscellaneous  househokj  equipment  

Window  coverings  

Infants'  equipment 

Laundry  and  cleaning  equip ^. 

Outdoor  equipment  ._. 

Ckx*s '. 

Lamps  and  lighting  fixtures 

Other  househokj  decorative  items 

Telephones  and  accessories  

Lawn  and  garden  equipment  

Power  tools  — 

Small  miscellaneous  furnishings 

Hand  tools 

Indoor  plants,  fresh  fk}wer5 - 

Ctoset  arxj  storage  items  

Rental  of  furniture  

Luggage  


Total  complete  reporting 


1991 


1.04 

29724 

35.82 

4624 

65.48 

34.99 

14.24 

46.11 

7.58 

13.59 

33.18 

128.97 

2.02 

1.56 

0.46 

34.99 

2.91 

32.08 

91.96 

131.98 

0.98 

9.54 

7.51 

25.85 

428 

1722 

2.34 

7.05 

2.18 

1320 

2.09 

4.85 

0.14 

024 

1.12 

7.61 

15.03 

5.19 

5.56 

83.38 

57.82 

1.79 

11.56 

4.07 

7.08 

3.83 

1.78 

11.67 

16.02 

25.56 

18.05 

7.52 

503.48 

12.79 

10.62 

9.19 

620 

4.45 

22.80 

107.69 

6221 

39.58 

1325 

523 

11.71 

57.80 

6.99 

3.36 

7.49 


1992 


0.86 

316.15 

38.97 

57.57 

70.67 

30.70 

17.63 

42.37 

6.74 

11.02 

40.48 

61.08 

2.57 

2.05 

0.52 

29.06 

1.89 

27.17 

29.45 

144.89 

0.16 

721 

8.38 

33.30 

6.28 

15.85 

3.35 

9.78 

3.11 

14.81 

3.09 

4.74 

0.11 

1.15 

1.18 

3.31 

13.63 

5.15 

1029 

86.46 

62.47 

1.61 

11.60 

3.97 

13.59 

1.35 

1.59 

11.66 

17.08 

23.99 

18.75 

523 

481.19 

17.37 

5.52 

10.99 

4.83 

3.38 

26.10 

111.16 

20.55 

43.15 

16.15 

1.15 

14.07 

53.49 

1221 

3.67 

7.04 


1994 


1.04 

323.70 

44.00 

53.64 

76.89 

34.47 

1427 

49.61 

6.04 

1229 

32.50 

131.65 

2.50 

2.12 

0.38 

34.44 

1.81 

32.63 

94.72 

152.32 

0.75 

10.97 

6.90 

38.91 

6.05 

14.39 

4.04 

9.31 

2.42 

22.97 

3.35 

6.48 

0.08 

0.49 

2.83 

3.93 

13.92 

2.92 

1.61 

85.73 

60.60 

1.60 

11.63 

5.16 

8.14 

1.31 

1.63 

1522 

15.92 

25.13 

18.19 

6.94 

599.55 

14.48 

7.46 

1125 

5.48 

5.32 

36.98 

119.06 

38.10 

53.17 

13.51 

1.88 

9.88 

52.70 

8.33 

4.53 

8.00 


Average 


0.98 

312.36 

39.60 

52.48 

71.01 

33.39 

15.38 

46.03 

6.79 

12.30 

35.39 

107.23 

2.36 

1.91 

0.45 

32.83 

2.20 

30.63 

72.04 

143.06 

0.63 

924 

7.60 

32.69 

5.54 

15.82 

324 

8.71 

2.57 

16.99 

2.84 

5.36 

0.11 

0.63 

1.71 

4.95 

14.19 

4.42 

5.82 

85.19 

60.30 

1.67 

11.60 

4.40 

9.60 

2.16 

1.67 

12.85 

16.34 

24.89 

18.33 

6.56 

528.07 

14.88 

7.87 

10.48 

5.50 

4.38 

28.63 

112.64 

40.29 

45.30 

14.30 

2.75 

11.89 

54.66 

9.18 

3.85 

7.51 


14214 


Federal  Register  /  Vol.  62,  No.  57  /  Tuesday.  March  25,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  57  /  Tuesday,  March  25,  1997  /  Notices 


14215 


Appendix  3 — Consumer  Expenditure  Surveys— Continued 

[Pre-publistied  Data  for  All  Consumer  Units  Nationwide*] 


Computers  and  computer  tiardware  nonbusiness  use  .. 
Computer  software/accessories  for  nontxisiness  use  ... 

Teleptrone  answering  devices  

Caiculators  

Business  equipment  for  tiome  use  

Ottier  hardware  

Smoke  alarms  (owned  trame) 

Smoke  alarms  (renter)  _ „ 

Smoke  aiarms  (owned  vacation)  

Other  housenoW  app4ianc«9  (owned  tiome) 

Other  housetwld  aiDpliances  (renter)  

Miscellaneous  househoM  equipment  and  parts  

Apparel  and  services  ^ „ „ 

Men  and  lx)ys 

Men,  16  arxj  over  „ _ 

Men's  suits  

Men's  sportcoats,  tailored  jackets „ 

Men's  coats  and  jackets  

Men's  underwear 

Men's  hosiery  

Men's  nightwear „ _ _... 

Men's  accessories 

Men's  sweaters  and  vests  

Men's  active  sportswear  

Men's  stwts _.„ 

Men's  pants „ _ 

Men's  shorts,  strarts  sets .^ 

Men's  uniforms 

Men's  costumes  

Boys,  2  to  15  

Boys'  coats  and  jackets  u 

Boys'  sweaters 

Boys'  sNrts  _ 

Boys'  urxJerwear  _ 

Boys'  nigtitwear „ „ 

Boys'  hosiery „„ 

Boys'  accessories  

Boys'  suits,  sportooats,  vests 

Boys'  pants ; 

Boys'  shorts,  stKxts  sets 

Boys'  unikxnts,  active  sportswear  

Boys'  costumes  

Women  and  girls  

Women,  16  arxf  over  „. 

Women's  coats  and  jackets „ 

Women's  dresses 

Women's  sportcoats,  taitored  jackets  „, 

Women's  vests  and  sweaters  „, 

Women's  shirts,  tops,  t>k>uses ^^ 

Women's  skirls „ 

Women's  pants  

Women's  shorts,  stvxts  sets 

Women's  active  sportswear _„ 

Women's  sieepwear  ^...^ 

Women's  urxlergarTT>ents .»_ 

Women's  hosiery 

Women's  suits 

Women's  accessories  . „. 

WomerVs  uniforms  

Women's  costumes 

Girls,  2  to  15  

Girts'  coats  and  jackets 

Girls'  dresses,  suits 

Girls'  shirts.  bkMses,  sweaters • . 

Girls'  skirts  and  pants  

Girls'  stKXts.  shorts  sets  

Girls'  active  sportswear 

Girls'  underwear  and  sieepwear  . 

Girts'  hosiery  


Total  complete  reporting 


1991 


63.64 

8.69 

5.00 

2.56 

5.02 

11.83 

0.38 

0.09 

NA 

4.63 

0.87 

19.42 

1,801.23 

448.88 

357.81 

39.20 

13.84 

30.48 

12.26 

12.60 

6.24 

34.42 

13.47 

12.15 

87.10 

77.09 

13.53 

5.00 

0.42 

91.07 

4.36 

3.09 

21.80 

4.96 

2.21 

4.97 

4.58 

0.51 

24.72 

11.51 

7.43 

0.93 

724.73 

624.19 

40.55 

118.10 

6.02 

46.00 

114.03 

28.63 

69.35 

20.40 

28.54 

20.98 

27.53 

27.13 

33.54 

38.59 

1.47 

3.34 

100.53 

6.71 

13.87 

23.20 

15.56 

8.41 

10.66 

6.16 

6.09 


1992 


63.66 

9.48 

4.64 

1.57 

4.23 

13.74 

0.47 

0.06 

NA 

4.40 

0.99 

27.08 

1.732.90 

436.86 

353.05 

43.98 

12.04 

26.12 

14.13 

13.73 

5.84 

33.64 

13.11 

11.96 

87.25 

70.18 

16.40 

3.70 

0.98 

83.82 

5.73 

2.70 

19.50 

4.89 

2.83 

4.26 

5.19 

2.13 

19.41 

9.03 

7.30 

0.85 

703.40 

607.23 

58.80 

89.96 

3.90 

40.43 

106^ 

21.52 

79.18 

23.33 

32.91 

25.33 

33.13 

25.01 

30.71 

33.98 

1.82 

1.01 

96.17 

7.65 

13.23 

22.42 

14.87 

9.83 

8.41 

6.26 

5.05 


1994 


115.01 

20.05 

3.95 

2.35 

4.75 

25.27 

0.86 

0.15 

NA 

6.69 

1.36 

28.95 

1,688.22 

418.74 

320.76 

32.42 

13.87 

29.56 

12.90 

10.30 

2.73 

29.43 

14.23 

11.96 

79.19 

62.55 

15.91 

3.35 

2.34 

97.98 

6.61 

2.76 

21.53 

4.57 

2.13 

3.75 

7.57 

6.10 

21.77 

12.15 

7.76 

1.30 

653.73 

552.35 

49.54 

81.37 

4.15 

32.73 

96.49 

19.13 

58.46 

23.01 

24.30 

24.72 

24.46 

25.02 

37.27 

49.54 

0.42 

1.73 

101.38 

723 

13.99 

25.48 

16.06 

9.07 

6.56 

7.49 

5.82 


Average 


80.77 

12.74 

4.53 

2.16 

4.67 

16.95 

0.57 

0.10 

NA 

5.24 

1.07 

25.15 

1,740.78 

434.83 

343.87 

38.53 

13.25 

28.72 

13.10 

12.21 

4.94 

32.50 

13.60 

12.02 

84.51 

69.94 

15.28 

4.02 

1.25 

90.96 

5.57 

2.85 

20.94 

4.81 

2.39 

4.33 

5.78 

2.91 

21.97 

10.90 

7.50 

1.03 

693.95 

594.59 

49.63 

96.48 

4.69 

39.72 

105.57 

23.09 

69.00 

22.25 

28.58 

23.68 

28.37 

25.72 

33.84 

40.70 

1.24 

2.03 

99.36 

7.20 

13.70 

23.70 

15.50 

9.10 

8.54 

6.64 

5.65 


APPENDIX  3— CONSUMER  EXPENDITURE  SURVEYS— Continued 
(Pre-put}lished  Data  for  All  Consumer  Units  Nationvnde*] 


Girls'  accessories 

Girls'  uniforms  

Girls'  costumes 

CtiikJren  under  2 ™ „ 

Infant  coat,  jacket,  snowsuit  

Infant  dresses,  outerwear „ ,. 

Infant  underwear 

Infant  nightwear,  kxingewear  „ 

Infant  accessories 

Infant  hosiery  „ 

Footwear „ 

Men's  footwear  „ 

Boys'  kx>twear 

Women's  fo(Mwear _. 

Girls'  footwear . .„. 

Ottier  apparel  products  and  servM»s 

Material  for  making  clothes  ._. 

Sewing  patterns  arKJ  notions «. 

Watches 

Jewelry _ 

Shoe  repair  and  other  shoe  service 

Coirv-operated  apparel  laundry  and  dry  cleaning  

Apparel  alteration  and  repair 

Clothing  rental _ 

Watch  and  jewelry  repair „ „. 

Apparel  laundry  and  dry  cleaning  not  coin  operated 

CtottMig  storage _ _... 

Transportatkxi  — „ _ » 

Vehkje  purchases  (net  outlay) . 

Cars  and  trucks,  new . 


iMI 


New  cars 

New  trucks  _ _ 

Cars  and  trucks,  used  

Used  cars  

Used  trucks  _ 

Other  vehk:les 

New  motorcycles 

Used  motorcycles . 

Used  aircraft „ _ 

Gasoline  and  motor  oil  

Diesel  fuel  

Gasoline  on  out-of-town  trips 

Gasotwl 

Motor  oil 

Motor  oil  on  out-of-town  trips 

mnd'  vGHiciG  oxponsGS  ......■«••*•>••••»•••••••••••»■•••••••■ 

VehKle  finarx^e  ctiarges  

Automotiile  finance  cttarges 

Truck  finance  ctiarges 

Motorcycle  and  plane  finance  charges 

Other  vehicle  finance  charges  

Maintenance  and  repairs  _. 

Coolant,  additives,  txake,  transmission  fluids 

Tires  -  purctiased,  replaced,  installed 

Parts,  equipment,  and  accessories 

Vehkie  audm  equipment,  exdudmg  labor 

Vehicle  products ™ 

Misc.  auto  repair,  servicing 

Body  work  and  painting  

.Outch,  transmission  repair  

Drive  stiaft  and  rear-end  repair 

Brake  wotk  

Repair  to  steering  or  front-end 

Repair  to  engine  cooling  system  

Motor  tune-up  

Lut>e,  oil  ctuuige,  and  oil  filters 

Front-end  alignment,  wtieel  baianoe 


Total  complete  reporting 


1991 


5.49 

2.26 

2.12 

85.67 

2.99 

17.87 

51.00 

3.11 

5.15 

0.10 

258.04 

72.47 

29.42 

128.82 

27.33 

283.91 

9.10 

3.00 

20.45 

121.45 

4.27 

37.63 

6.23 

4.02 

6.94 

69.99 

0.83 

535.41 

2,154.04 

1,072.55 

749.65 

322.90 

1,060.67 

742.29 

318.39 

20.82 

2.87 

NA 

17.95 

NA 

998.10 

884.83 

9.23 

91.98 

NA 

11.31 

0.74 

1.775.67 

280.20 

190.05 

75.90 

0.50 

13.76 

641.71 

6.94 

85.76 

100.00 

NA 

3.19 

22.31 

30.35 

35.98 

6.97 

42.57 

12.69 

24.02 

46.97 

33.01 

11.64 


1992 


4.50 

1.86 

2.08 

80.39 

3.25 

20.75 

46.85 

4.26 

5.28 

NA 

243.05 

73.53 

31.65 

115.47 

22.41 

269.19 

8.58 

2.56 

20.47 

108.73 

3.47 

38.61 

6.02 

3.56 

5.54 

70.94 

0.71 

5.232.14 

2,167.03 

1,095.97 

749.56 

346.42 

1,033.39 

737.98 

295.42 

37.66 

18.06 

NA 

9.04 

10.57 

972.68 

868.13 

9.86 

82.43 

NA 

11.44 

0.83 

1,805.62 

258.96 

169.13 

71.72 

1.93 

16.18 

627.51 

6.77 

92.70 

75.63 

NA 

3.14 

20.13 

32.21 

34.71 

7.96 

43.87 

15.62 

24.59 

46.95 

35.54 

12.40 


1994 


4.55 

2.15 

2.98 

83.32 

2.69 

22.30 

49.15 

3.94 

5.23 

NA 

258.43 

84.05 

34.18 

11326 

26.94 

274.00 

724 

2.57 

24.45 

108.96 

3.ir 

37.33 

6.90 

3.75 

539 

73.18 

0.47 

6,07553 

2,703.01 

1,333.33 

727.70 

605.63 

1,320.82 

866.68 

454.14 

48.85 

25.77 

NA 

23.09 

NA 

989.97 

877.48 

9.16 

90.64 

0.18 

11.60 

0.92 

1.989.07 

238.49 

139.82 

86.72 

1.05 

10.90 

700.79 

6.32 

89.79 

111.43 

5.45 

5.28 

33.34 

36.88 

46.56 

5.94 

43.70 

18.42 

22.60 

42.86 

39.86 

NA 


Average 


4.85 

2.09 

2.39 

83.13 

2.98 

20.31 

49.00 

3.77 

552 

0.10 

253.17 

76.68 

31.75 

119.18 

25.56 

275.70 

8.31 

2.71 

21.79 

113.05 

3.63 

37.86 

6.38 

3.78 

6.16 

71.37 

0.67 

5.514.36 

2.341.36 

1,167.28 

742.30 

424.98 

1,138.29 

782.32 

355.98 

35.78 

15.57 

NA 

16.69 

10.57 

986.92 

876.81 

9.42 

88.35 

0.18 

11.45 

0.83 

1.856.79 

259.22 

166.33 

78.11 

1.16 

13.61 

656.67 

6.68 

89.42 

95.69 

5.45 

3.87 

25.26 

33.15 

39.08 

6.96 

43.38 

15.58 

23.74 

45.59 

36.14 

12.02 
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Appendix  3 — Consumer  Expenditure  Surveys— Continued 

(Pre-published  Data  (or  All  Consumer  Units  Nationwide'] 


Front-end  alignment,  w^eel  balance  arxj  rotation 

Shock  absortier  replacement  

Brake  adjustment  _ 

Gas  tank  repair,  replacement  

Repair  tires  and  other  repair  work  

Vehkde  air  conditioning  repair 

Exhaust  system  repair  

Electrical  system  repair 

Motor  repair,  replacement 

Auto  repair  servk»  policy 

Vehkde  insurarKe 

VehKle  rental,  leases,  iKenses,  other  charges 

Leased  and  rented  vehicles _ 

Rented  vehicles  

Auto  rental 

Auto  rental,  out-of-town  trips 

Truck  rental  „ 

Truck  rental,  out-of-town  trips  

Motorcycle  rental 

Aircraft  rental 

Motorcycle  rental,  out-of-town  trips 

Aircraft  rental,  out-of-town  trips 

Leased  vehKles 

Car  lease  payments  ...„ 

Cash  downpayment  (car  lease) 

Termination  fee  (car  lease) 

Truck  lease  payments 

Cash  downpayment  (truck  lease)  

Termination  fee  (truck  lease) 

State  and  local  registration  „, 

Driver's  license 

Vehicle  inspectkjn  

Parking  tees  

Parking  fees  (oW)  

Parking  fees  in  home  city,  excluding  reskJence  .. 

Parking  fees,  out-of-town  trips 

Tolls 

Tolls  on  out-of-town  trips 

Towing  charges 

Automobile  service  dubs  

Put)lk;  transportation 

Airline  fares „ 

Intercity  t)us  fares  

Intracity  mass  transit  fares  

Local  trans,  on  out-of-town  trips  

Taxi  (ares  on  trips „ „ 

Taxi  fares  

Intercity  train  fares 

Ship  fares 

Scfwol  bus 

Health  care .•>_ 

Health  irtsurance  

Commercial  health  InsurarKe 

Blue  Cross,  Blue  Shield 

Health  maintenance  plans  (HMCs)  

Medicare  payments  

Commeraai  medk:are  supplements  

Medical  services 

Physkaan's  servKes 

Dental  servKes  

Eyecare  servKes  

Servrce  by  professionals  other  than  physkaan 

Lab  tests,  x-rays  

Hospital  room 

Hosjjrtal  service  otfier  tfwn  room  _ 

Medkal  care  m  retirement  community 

Care  in  convalescent  or  nursing  home  , 

Repair  of  medrcal  equipment „ 

Other  medKal  care  services „ 


Total  complete  reporting 

1991 

1992 

1994 

Average 

NA 

NA 

9.78 

9.78 

9.13 

8.25 

7.04 

8.14 

6.83 

5.13 

3.89 

5.28 

1.18 

1.60 

2.52 

1.77 

33.15 

33.63 

27.94 

31.57 

NA 

NA 

14.87 

14.87 

18.36 

1829 

20.56 

19.07 

26.00 

28.19 

31.39 

28.53 

79.50 

73.60 

69.19 

74.10 

5.18 

6.60 

5.17 

5.65 

619.68 

638.83 

698.00 

652.17 

234.08 

280.31 

351.79 

288.73 

95.89 

125.45 

196.83 

139.39 

33.77 

32.93 

39.82 

35.51 

12.42 

8.36 

6.03 

8.94 

15.41 

16.16 

26.09 

19.22 

2.10 

2.71 

1.68 

2.16 

2.49 

5.20 

4.61 

4.10 

NA 

NA 

NA 

NA 

0J27 

0.24 

0.16 

0.22 

0.50 

0.07 

0.09 

0.22 

0.58 

0.20 

1.16 

0.65 

62.11 

92.52 

157.01 

103.88 

47.74 

69.08 

104.24 

73.69 

2.12 

8.22 

9.84 

6.73 

0.16 

0.14 

0.44 

0.25 

11.01 

12.47 

38.15 

20.54 

1.09 

1.52 

4.30 

2.30 

NA 

1.08 

0.03 

0.56 

75.17 

87.09 

82.74 

81.67 

7.27 

7.41 

7.34 

7.34 

8.31 

9.03 

8.78 

8.71 

23.86 

23.01 

27.47 

24.78 

1.34 

0.00 

NA 

0.67 

19.97 

20.52 

24.17 

21.55 

2.54 

2.49 

3.30 

2.78 

8.71 

10.98 

10.47 

10.05 

4.51 

4.18 

4.69 

4.46 

4.89 

5.02 

5.37 

5.09 

5.48 

8.14 

8.10 

7.24 

307.60 

286.82 

393.48 

329.30 

183.39 

173.89 

253.06 

203.45 

7.84 

10.90 

11.57 

10.10 

54.01 

48.57 

49.28 

50.62 

3.34 

8.74 

10.19 

7.42 

17.17 

5.14 

5.99 

9.43 

6.78 

6.46 

8.23 

7.16 

14.66 

17.38 

17.13 

16.39 

19.63 

14.54 

36.91 

23.69 

0.77 

1.21 

1.12 

1.03 

1,563.01 

1.653.66 

1,768.03 

1.661.57 

652.12 

727.65 

818.43 

732.73 

213.85 

232.16 

251.06 

232.36 

148.51 

173.35 

159.34 

160.40 

95.76 

90.57 

127.97 

104.77 

101.70 

111.33 

157.72 

123.58 

92.29 

120.24 

122.35 

111.63 

561.20 

546.03 

567.28 

558.17 

179.39 

170.75 

159.89 

170.01 

179.38 

174.32 

194.50 

182.73 

25.60 

29.20 

29.81 

28.20 

29.83 

32.66 

32.95 

31.67 

25.91 

31.35 

25.73 

27.66 

36.47 

37.42 

44.70 

39.53 

53.30 

44.63 

54.60 

50.84 

NA 

1^ 

NA 

NA 

21.05 

13.48 

13.21 

15.91 

NA 

NA 

NA 

NA 

8.07 

12.24 

11.88 

6.77 

APPENDIX  3— Consumer  Expenditure  Surveys— Continued 

[Pre-published  Data  for  All  Consumer  Units  Natk>nwkle*] 


Drugs  

Nonprescription  drugs 

Prescriptkjn  drugs - 

Medical  supplies  _ 

Eyeglasses  and  contact  lenses 

Hearing  aids 

Topicals  and  dressings 

Medical  equipment  for  general  use „ 

Supportive  and  convalescent  medk^al  equipment — 

Rental  of  medkal  equipment 

Rental  of  supportive,  convalescent  medk»l  equipment .... 

Entertainment 

Fees  and  admissions  

Recreatkxi  expenses,  out-of-town  trips  

Social,  recreatk>n.  dvk:  dub  membership 

Fees  (or  partidpant  sports 

Partkapant  sports,  out-of-town  trips  

Movie,  theater,  opera,  ballet 

Movie,  other  admisswns,  out-of-town  trips  

Admission  to  sporting  events  

AdmisskMi  to  sports  events,  out-of-town  trips 

Fees  (or  recreational  lessons  

Other  entertainment  services,  out-of-town  trips — 

Televiskin,  radk>s.  sound  equipment  . -^ 

Televiskxis  

Community  antenna  or  cable  tv 

Black  and  white  tv 

Color  tv  -  console 

Cokx  tv  -  portable,  table  model  

VCR's  and  video  disc  players 

Vkleo  cassettes,  tapes,  and  discs  

Video  game  hardware  and  so(tware 

Repair  o(  tv.  radio,  and  sound  equipment  

Rental  o(  televisions ~... 

Radk)S.  sound  equipment „.~.. 

Radk>s  „ 

Phonographs  - 

Tape  recorders  arxJ  players 

Sound  components  and  component  systems 

Miscellaneous  sound  equipment 

Sound  equipment  accessories 

Compact  disc,  tape,  record  and  vkJeo  mail  order  dubs 

Records,  CDs,  audk)  tapes,  needles 

Rental  o(  VCR,  radn,  and  sound  equipment 

Musical  instruments  and  accessories  _ 

Rental  and  repair  o(  musical  instruments  _. 

Rental  o(  video  cassettes,  tapes,  (ilms,  and  discs  

Pets,  toys,  and  playground  equipment  r.. 

Pets 

Pet  (ood 

Pet  purchase,  supplies,  medkane 

Pet  sennces 

Vet  servrces 

Toys,  games.  hot>bies.  and  tricycles 

Ptayground  equipment 

Ott>er  entertainment  supplies,  equipment,  and  servk^es  

Unmotored  recreational  vehides 

Boat  witfxHJt  motor  and  boat  trailers 

Trailer  and  other  attachable  campers 

Motorized  recreatwnal  vehides 

Motorized  camper  coad>es  and  other  vehKtes  

Purchase  of  boat  with  motor — 

Rental  o(  recreatkxial  vehkdes „ 

Rental  noncamper  trailer 

Boat  and  trailer  rental,  out-of-town  trips 

Rental  of  campers,  etc.  on  out-of-town  trips  (oW)  

Rental  of  campers  on  out-of-town  trips 

Rental  of  other  vehkdes  on  out-of-town  trips  

Rental  of  boat 


Total  complete  reporting 


1991 


258.20 

73.86 

184.34 

91.49 

59.02 

3.50 

21.63 

2.32 

3.48 

0.35 

1.19 

1.523.49 

384.49 

16.61 

84.15 

69.06 

20.12 

66.54 

19.72 

20.69 

17.42 

53.57 

16.61 

476.38 

328.75 

180.20 

1.81 

18.13 

44.32 

40.40 

17.60 

15.04 

10.23 

1.03 

147.62 

10.24 

0.60 

5.75 

30.53 

0.34 

3.22 

8.04 

29.54 

0.70 

16.03 

2.42 

40.22 

286.11 

168.99 

85.02 

23.73 

16.52 

43.72 

112.46 

4.66 

376.51 

14.05 

3.85 

10.20 

154.19 

75.13 

79.05 

3.71 

0.03 

2.13 

NA 

0.17 

1.09 

0.02 


1992 


284.99 

80.16 

204.83 

94.98 

57.35 

7.13 

24.32 

2.25 

2.85 

0.35 

0.74 

1,525.52 

375.11 

15.32 

85.24 

61.15 

21.17 

64.92 

2720 

22.94 

9.08 

52.76 

15.32 

493.86 

331.31 

188.40 

3.06 

21.37 

41.51 

31.41 

18.88 

16.25 

9.60 

0.81 

162.55 

10.71 

0.87 

5.32 

35.56 

1.68 

428 

8.97 

31.01 

0.79 

20.45 

2.11 

40.79 

281.46 

167.12 

84.94 

24.72 

13.87 

43.58 

112.38 

1.96 

375.10 

3320 

14.72 

18.48 

142.45 

77.70 

64.75 

1.90 

0.05 

0.47 

NA 

0.54 

0.40 

0.05 


1994 


294.24 

84.17 

210.08 

88.07 

5420 

0.94 

24.55 

2.41 

3.82 

0.72 

1.43 

1.61928 

451.13 

22.00 

87.17 

73.87 

27.40 

78.89 

37.79 

32.52 

12.59 

56.90 

22.00 

54523 

376.08 

209.78 

223 

25.51 

54.63 

32.98 

22.55 

1924 

8.79 

0.36 

169.15 

9.05 

NA 

5.86 

31.51 

1.51 

4.83 

13.11 

37.80 

0.35 

17.62 

2.06 

45.45 

305.98 

177.55 

82.75 

29.36 

16.52 

48.92 

125.48 

2.95 

316.93 

29.18 

5.16 

24.02 

81.72 

43.13 

38.58 

2.42 

0.13 

0.74 

NA 

0.39 

0.66 

0.10 


Average 


279.14 

79.40 

199.75 

91.51 

56.86 

3.86 

23.50 

2.33 

3.38 

0.47 

1.12 

1.556.10 

403.58 

17.98 

77.42 

68.03 

22.90 

70.12 

28.24 

25.38 

13.03 

54.41 

17.98 

505.16 

345.38 

192.79 

2.37 

21.67 

46.82 

34.93 

19.68 

16.84 

9.54 

0.73 

159.77 

10.00 

0.74 

5.64 

32.53 

1.18 

4.11 

10.04 

32.78 

0.61 

18.03 

2.20 

42.15 

291.18 

171.22 

84.24 

25.94 

15.64 

45.41 

116.77 

3.19 

356.18 

25.48 

7.91 

17.57 

12^12 

76.42 

60.79 

2.68 

0.07 

1.11 

NA 

0.37 

0.72 

0.06 
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Appendix  3— Consumer  ExPENoraiRE  Surveys— Continued 

(Pre-published  Data  for  All  Consumer  Unrts  Nationwide*] 


Rerrtal  of  campers,  ottier  r.v.'s 

CXittxiard  motors 

Docking  and  landing  fees 

Sports,  recreation  and  exercise  equipment 

Att)letic  gear,  game  tables,  and  exerdse  equipment 

Bicycles  _ 

Camping  equipment  _ 

Hunting  and  fishing  equipment 

Winter  sports  equ^sment  _ _... 

Water  and  miscellaneous  sport  equipment  

Rental  and  repair  of  m»sc.  sports  equipment 

Ptiotographic  equpment  and  supptes  _ 

Film _ „ 

Ottw  ptwtogrs^jhic  supplies 

Film  processng  

Repair  and  rental  of  ptiotograpMc  equipment 

Photographic  equipment  _ 

Ptiotographer  tees 

Fwwto&s  

Souvenirs  

Visual  goods  

Pinball.  electronic  video  games „ 


Personal  care  products  and  services  „ 

Personal  care  products  _ 

Hair  care  products  „ 

Nor>electnc  articles  lor  ttw  tiair 

Wigs  and  hairpwces  — , 

Oral  hygiene  products,  artides 1 

Stiaving  needs  

Cosmetics,  perlume.  batti  preparation  „ 

Deodorants,  feminine  hygiene,  misc.  personal  care  .... 
Electnc  personal  care  appliaiKes 

Personal  care  services  _ _ „ 

Personal  care  service  for  females 

Personal  care  service  for  males  ._ _ „. 

Repair  of  personal  care  appliances 

Reading 

Newspapers Z. 

Magazines 

Newsletters „ 

Books  thnj  book  dubs ."....Z.™!!! 

Books  not  thai  b(X)k  dutjs  

Encyctopeda  and  other  sets  of  reference  books  

Educabon  .„ _ 

College  tuition „ „ 

Elementary  and  high  school  tuition „ „ 

Other  sctxjols  tuition  „ _.. 

Ottier  sctiool  expenses  including  rentals  

School  books,  supplies,  equipment  for  college  _.. 

Sct>ool  books,  supplies,  etc.  for  elementary  high  sdwol  . 

School  books,  supplies,  etc.  for  day  care,  nursery,  ottier 

Schooi  SMpplies,  etc.  -  unspecified 

Tot>acco  products  and  smoking  supplies  

Cigarettes  

Ottwr  tobacco  products 

Smoking  accessones  

Miscellaneous  

Miscellaneous  fees,  pari-mutuel  k>sses  

Legal  fees 

Funeral  expenses 

Safe  deposit  box  rental  „ _ 

Checking  accounts,  ottier  bank  service  charges 

Cemetery  tots,  vaults,  maintenance  lees 

Accounting  lees  

Miscellaneous  personal  services  

Finance  charges  excluding  mortgage  and  vehKle  

Occupational  expenses  

Expenses  for  other  properties  

Interest  paid,  home  equity  line  of  credit  (ottier  property)  . 


Total  complete  reporting 


1991 


0.27 
1.91 
4.50 
111.11 
45.33 
19.23 
4.50 
20.54 
5.30 
14.50 
1.70 
81.69 
21.01 
1.43 
28.58 
0.55 
14.65 
15.47 
1.08 
0.45 
1.09 
2.72 
418.96 
228.19 
45.03 
6.41 
1.77 
27.93 
10.65 
9828 
3228 
5.85 
190.77 
103.69 
86.99 
0.09 
168.07 
70.41 
39.74 
0.27 
12.22 
4022 
521 
433.88 
230.54 
65.77 
39.08 
17.66 
37.22 
6.41 
3.11 
34.10 
277.79 
255.97 
18.68 
3.14 
877.79 
48.28 
80.65 
54.07 
6.18 
25.63 
15.42 
46.16 
3225 
253.58 
99.47 
207.48 
1.77 


1992 


0.39 
2.17 
5.77 
102.67 
45.98 
16.46 
3.77 
16.92 
3.19 
14.68 
1.68 
81.66 
20.32 
0.17 
27.09 
0.39 
13.47 
2023 
0.63 
121 
0.57 
2.88 
40821 
223.41 
42.44 
5.35 
1.23 
28.07 
9.46 
103.29 
28.78 
4.80 
184.80 
98.60 
86.08 
0.12 
f65.57 
70.60 
38.78 
0.67 
10.56 
41.38 
3.58 
423.79 
237.86 
69.99 
16.39 
18.40 
36.94 
6.89 
3.64 
33.67 
278.59 
256.67 
19.51 
2.41 
794.63 
60.93 
88.62 
51.73 
5.88 
26.45 
16.64 
47.58 
41.90 
227.00 
109.07 
110.86 
0.80 


1994 


0.40 
2.05 
5.05 
115.10 
54.37 
14.10 
3.61 
20.58 
4.99 
15.51 
1.95 
74.17 
20.48 
0.31 
28.34 
0.33 
12.63 
12.09 
0.76 
0.49 
1.49 
4.50 
414.76 
23524 
4923 
726 
0.89 
25.52 
12.64 
106.82 
2a40 
4.46 
17953 
89.46 
89.94 
0.12 
171.39 
70.94 
39.53 
0.15 
11.44 
47.99 
1.33 
469.39 
275.33 
65.45 
15.34 
19.50 
39.14 
9.71 
3.49 
41.43 
261.81 
238.23 
21.96 
1.62 
810.79 
50.63 
11922 
91.97 
5.79 
27.69 
19.45 
44.90 
27.76 
228.84 
94.19 
94.77 
0.50 


Average     ' 


0.33 
2.04 
5.11 
109.63 
48.56 
16.60 
3.96 
19.35 
4.49 
14.59 
1.78 
79.17 
20.60 
0.64 
28.00 
0.42 
13.56 
15J3 
0.82 
0.72 
1.05 
3.37 
413.98 
228.95 
45.57 
6.34 
1.30 
27.17 
10.92 
102.80 
29.82 
5.04 
185.03 
97.25 
87.67 
0.11 
168.34 
70.51 
3926 
0.36 
11.41 
4320 
3.37 
442.35 
247.91 
67.07 
23.60 
18.52 
37.77 
7.67 
3.41 
36.40 
272.73 
250.29 
20.05 
2.39 
827.74 
53.28 
96.16 
65.92 
5.95 
26.59 
17.17 
4621 
33.97 
236.47 
100.91 
137.70 
1.02 


APPENDIX  3 — CONSUMER  EXPENDITURE  SURVEYS— Continued 
(Pre-published  Data  for  AH  Consumer  Units  Nationwkle*] 


Credit  card  memberships , 

Cash  contributwns  

Cash  contritxjtkxis  to  norv-CU  memb.,  ind.  chikj  sup.,  etc. 

Gifts  of  cash,  stocks  and  bonds  to  non-CU  members 

ContrtMJttons  to  ctiartty  ..„..„. ..... 

ContrtMJtions  to  church  „ ..... 

Contributtons  to  educattonal  organizattons „ 

Contritxjtions  to  pokticeil  organizatx>ns 

Other  oontributnns 

Personal  insurance  and  penskxis  — 

Life  and  other  personal  insurance  ~ 

Life,  endowment,  annuity,  other  personal  insurance  — 
Other  nonhealth  insurance „ 

Penstofw  and  Social  Security  

Deductions  for  government  retirement  

Deductions  for  railroad  retirement  

Deductions  for  private  penskxis 

I^on-payroll  deposit  to  retirement  plans 

Deductions  lor  Social  Security  


Total  complete  reporting 


1991 

1992 

1994 

Average 

6.86 

7.17 

5.08 

6.37 

1,040.14 

1.020.99 

1.066.81 

1,042.65 

277.71 

240.72 

292.68 

270.37 

219.98 

249.31 

228.78 

232.69 

97.36 

105.65 

102.81 

101.94 

407.43 

378.37 

404.30 

396.70 

21.71 

31.50 

22.66 

2529 

7.64 

722 

8.33 

7.73 

8.31 

821 

725 

7.92 

3.141.56 

3,083.40 

3,404.06 

3209.66 

353.85 

35424 

413.43 

373.84 

340.55 

342.74 

395.89 

356.73 

13.30 

11.50 

17.54 

14.11 

2.787.71 

2,729.16 

2,990.65 

2.835.84 

80.17 

77.00 

84.07 

80.41 

4.55 

3.03 

5.38 

4.32 

268.34 

264.82 

324.06 

285.75 

334.61 

337.62 

331.09 

334.44 

2,100.03 

2,046.70 

2,246.03 

2,130.92 

*Data  might  not  be  statistically  signifKant. 
Source:  Bureau  of  Latxx  Statistics 


Appendix  4— Consumer  Expenditure  Surveys 

[Pre-put>ist)ed  Data  fcy  Al  Consumer  IMts  Natkxiwide*] 


$10,000  to 
$14,999 

$15,000  to 
$19,999 

$20,000  to 
$29,999 

$30,000  to 
$39,999 

$40,000  to 
$49,999 

$50,000 
and  over 

Average  income  befcve  taxes: 

1991  „ 

1992  .......•..................•■•••..•.••».•»•••■••■■•..>••>•■....•■..... 

1994  _.„ 

Average  

$12,340.00 
12.437.00 
12.340.00 
12.372.33 

7262.65 
6.735.63 
6.989.07 
6.995.78 

2267.82 
2.060.61 
2219.92 
2.182.78 

945.30 
841.79 
822.30 
869.80 

140.42 
200.85 
135.15 
158.81 

170.38 

151.62 

85.17 

135.72 

1,009.62 

970.65 

1,128.53 

1.03627 

1.093.80 

$17,301.00 
17,420.00 
17229.00 
17,316.67 

8,319.82 
8.878.05 
8.346.77 
8,514.88 

2.379.01 
2.473.08 
2.437.04 
2.429.71 

1,084.27 
120122 
1.089.35 
1.124.95 

248.53 
223.45 
215.61 
22920 

109.83 
129.29 
111.05 
116.72 

1.125.48 
1.370.53 
1.178.62 
1224.88 

1.17828 

$24,816.00 
24,560.00 
24.721.00 
24.699.00 

9,715.90 
10200.76 
10.014.51 

9,977.06 

2,517.57 
2,558.40 
2.597.85 
2.557.94 

1.316.78 
1.405.80 
1.334.07 
1.352.22 

270.50 
324.37 
287.46 
294.11 

171.63 
147.99 
203.94 
174.52 

1.466.95 
1,587.26 
1,521.80 
1.525.34 

1.325.86 

$34,402.00 
34.439.00 
34.402.00 
34.414.33 

13.134.61 
12.021.89 
12274.85 
12.477.12 

2.95922 
2.785.24 
2.833.99 
2,859.48 

1.803.69 
1.771.87 
1.820.82 
1.798.79 

389.51 
313.65 
347.42 
350.19 

229.79 
222.40 
235.13 
229.11 

2,104.83 
1,932.32 
1,938.32 
1,991.82 

1,951.82 

$44,548.00 
44,442.00 
44,388.00 
44.459.33 

14,944.06 
15,600.83 
14,404.18 
14.983.02 

3.321.94 
3265.99 
3.175.54 
3254.49 

2,316.13 
2,354.17 
2211.78 
2294.03 

404.39 
374.96 
327.07 
368.81 

273.86 
398.61 
310.43 
327.63 

2,361.30 
2,427.52 
2.57421 
2,454.34 

2,186.30 

$79,902.00 
81.602.00 
84,16224 
81.888.75 

Goods  and  servKes: 

1991  

21.598.60 

1992  „ 

1994    

20,96726 
21,193.80 

Average  

21253.22 

Food  at  home: 
1991  

3,841.29 

1992  

3,799.25 

1994  

Average  

Food  away  from  home: 
1991  

3.797.84 
3.812.79 

3.113.47 

1992  

1994  

3.131.93 
3.383.08 

Average 

Ateohol: 

1991 

1992  

1 994         

3209.49 

563.87 
590.09 
495.08 

Average  „ 

Domestk:  Sennce: 
1991     

549.68 
46921 

1992  

559.53 

1994  

489.65 

Average  

Furnishings  &  household  operations: 

1991 - 

1992  - 

1994  

506.13 

3,924.40 
3,651.88 
4,075.65 

Average  

Ctothing: 
1991   

3.883.98 
3,520.50 

iMI 
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Appendix  4— Consumer  Expenditure  Surveys— Continued 

[Pre-puWished  Data  fof  AH  Consumer  Units  Nationwide*! 


1992  

1994  

Average  

Reaeation: 

1991  

1992  

1994  

Average  

Personal  Care: 

1991  

1992  

1994  

Average  

Tobacco: 

1991  

1992  „ 

1994  

Average 

Protessional  Services: 

1991  

1992  

1994  

Average  

Hou&ng: 

1991  

1992  

1994  

Average  

Transportation: 

1991   

1992  

1994  

Average  _ 

Private  transportation: 

1991  

1992  

1994  .."~..~""ZZ. 

Average  


$10,000  to 
$14,999 


Air  lares  &  ottter  transportation  expenses: 

1991   

1992 

1994 

Average  

Miscellaneous: 

1991   

1992  

•8^4   -..«-.«.,«.„... , 

Average  

Heaitti  care: 
1991  

1992  .„ ;. 

1994  _. 

Average  „ 

Cash  contribulions: 

1991  

1992 

1994  " 

Average  „ 

Personal  insurance: 

1991  .„ „ 

1992  _ 

1994  " 

Average 

Consunter  units: 

1991 


889.14 
790.15 
924.36 

723.92 
75524 
828.97 
769.38 

288.37 
229.68 
256.43 
258.16 

257.39 
242.99 
222.20 
240.86 

365.63 
393.06 
50025 
419.65 

4,700.82 
5,063.74 
5231.62 
4,998.73 

3.108.18 
2.83029 
2.757.80 
2,898.76 

2,952.36 

~  2,704.31 

2,560.05 

2,738.91 

155.82 
125.98 
197.75 
159.85 

2,831.11 
2,53029 
2,567.73 
2,643.04 

1,350.11 
1,409.04 
1.484.32 
1.414.49 

764.72 
509.71 
396.39 
556.94 

71628 
611.54 
687.02 
671.61 

9252 


$15,000  to 
$19,999 


1,093.68 
1.079.54 
1.117.17 

980.12 
1,146.23 
1,060.46 
1.06227 

304.89 
340.56 
286.31 
310.59 

306.61 
287.66 
250.93 
281.73 

602.80 
612.35 
637.86 
617.67 

5,318.86 
5,566.03 
5,948.47 
5,611.12 

3296.23 
3,352.10 
4,31327 
3,663.87 

3.118.89 
3.171.96 
4.02124 
3.437.36 

177.34 
180.14 
292.03 
216.50 

3.165.50 
3280.40 
3238.07 
3227.99 

1,422.83 
1,65224 
1,666.38 
1,580.48 

647.89 
515.63 
455.67 
539.73 

1.094.78 
1.112.53 
1.116.02 
1.107.78 

7.821 


$20,000  to 
$29,999 


1,563.66 
1,464.58 
1,451.37 

1270.25 
1,302.99 
1,342.40 
1,30521 

364.44 
376.85 
348.68 
363.32 

291.80 
296.57 
280.57 
289.65 

720.12 
636.87 
633.16 
663.38 

6,091.15 
6,434.77 
6,764.14 
6,430.02 

4,641.29 
4,80328 
5,598.36 
5.014.31 

4,434.71 
4,570.31 
5,343.02 
4,782.68 

206.58 
232.97 
255.34 
231.63 

4,318.05 
4,349.33 
4,336.49 
4,334.62 

1,559.13 
1.647.83 
1,578.60 
1.595.19 

728.00 
688.17 
771.77 
729.31 

2.030.92 
2,013.33 
1.986.12 
2,010.12 


$30,000  to 
$39,999 


1,603.41 
1,672.99 
1.742.74 

1,908.30 
1.726.85 
1,74122 
1.792.12 

450.76 
405.19 
454.00 
436.65 

32327 
321.75 
340.50 
328.51 

1,013.42 
939.21 
890.46 
947.70 

7,384.48 
7,383.31 
7,878.29 
7,548.69 

5,764.38 
5,744.17 
6,010.98 
5.839.84 

5.473.96 
5.504.80 
5.696.30 
5.558.35 

290.42 
239.37 
314.68 
281.49 

5.771.11 
5.801.25 
6.018.55 
5,863.64 

1.612.87 
1.711.96 
1,761.97 
1.695.60 

863.26 

83421 

1.049.71 

915.73 

3294.98 
3255.08 
3206.87 
3252.31 


$40,000  to 
$49,999 


13,467  I  11.079 


226724 
1.890.64 
2,114.73 

2,058.64 
2,55820 
2,128.85 
2248.56 

527.30 
52827 
491.54 
515.70 

355.15 
321.76 
295.12 
324.01 

1,139.05 

1,104.11 

999.00 

1,080.72 

8,488.72 
9,071.67 
9,000.79 
8,853.73 

7,119.40 
6.992.50 
8.886.15 
7,666.02 

6,809.12 
6,638.47 
8,493.93 
7,313.84 

31028 
354.03 
39222 
352.18 

7,086.75 
7,754.49 
7,526.50 
7,455.91 

1,690.72 
1,953.77 
2,007.63 
1,884.04 

986.19 
1,424.12 
1.005.01 
1.138.44 

4.409.84 
4,376.60 
4.513.86 
4.433.43 

8.019 


$50,000 
and  over 


3,394.31 
3,188.54 
3,367.78 

3,485.92 
3,374.39 
3,451.76 
3,437.36 

722.72 
702.54 
693.28 
706.18 

293.08 
300.33 
278.18 
290.53 

1,664.14 
1,463.01 
1.340.74 
1,489.30 

12253.50 
12,721.51 
12,785.95 
12,586.99 

9201.49 

9,305.77 

10,415.29 

9,640.85 

8,535.49 
8,663.84 
9,583.58 
8,927.64 

666.00 
641.93 
831.71 
71321 

12,656.03 
12,924.24 
13270.22 
12,950.16 

2,137.27 
2262.82 
2,447.22 
2282.44 

2.418.40 
2.515.30 
2.428.04 
2.453.91 

8.100.36 
8.146.12 
8.394.96 
8213.81 

17,833 
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APPENDIX  4 — Consumer  Expenditure  Surveys— Continued 

[Pre-put)lished  Data  for  All  Consumer  Units  Nationwide*} 


$10,000  to 
$14,999 

$15,000  to 
$19,999 

$20,000  to 
$29,999 

$30,000  to 
$39,999 

$40,000  to 
$49,999 

$50,000 
and  over 

1992  

10,053 
9,780 

16% 
15% 
14% 

48% 
50% 
49% 

25.00% 
23.08% 
2222% 
23.43% 

75.00% 
76.92% 
77.78% 
76.57% 

8294 
'  7,851 

23% 
23% 
17% 

46% 
45% 
47% 

33.33% 
33.82% 
26.56% 
31.24% 

66.67% 
66.18% 
73.44% 
68.76% 

14.616 
13.975 

32% 
31% 
31% 

43% 
43% 
42% 

42.67% 
41.89% 
42.47% 
42.34% 

57.33% 
58.11% 
57.53% 
57.66% 

10,448 
10,922 

46% 
44% 
44% 

32% 
33% 
34% 

58.97% 
57.14% 
56.41% 
57.51% 

41.03% 
42.86% 
43.59% 
42.49% 

7,967 
8280 

58% 
58% 
53% 

25% 
25% 
25% 

69.88% 
69.88% 
67.95% 
69.24% 

30.12% 
30.12% 
32.05% 
30.76% 

18.181 

1994  

Percentage  of  Owners  with  Mortgage: 

1991 

1992 

20,609 

73% 
71% 

1994     

68% 

Percentage  of  Renters: 

1991  

13% 

1992        

14% 

1994    

15% 

Owners  as  Percentage  of  Renters  Plus  Owners  with 
Mortgages: 

1991  

84.88% 

1992  

83.53% 

1994  

Average  

Renters  as  Percentage  of  Renters  Plus  Owners  with 
Mortgages: 

1991   

81.93% 
83.45% 

15.12% 

1992  „ 

1994  

16.47% 
18.07% 

16.55% 

'Data  may  not  t>e  statistically  significant. 
Source:  Bureau  of  Latxx  Statistics 


Appendix  5:— Item  Descriptions 


Food  at  Home: 

Ground  Beef  

Round  Steak,  Bonetess 

Round  Roast,  Boneless 

Port(  Ctwps,  Bone  In  .... 

Bacon,  Sliced 

Ctiicken,  Whole 

Fish  Filet,  Frozen , 

Tuna,  Canned 

Lunch  Meat 

Ham.  Canned  

Frankfurter 

Eggs.  Large  

Fish.  Fresh 

Mik,  2% 

Cheddar  Cheese  

Ice  Cream 

Bread,  White 

Spaghetti,  Dry 

Cereal 

Cookies 

Frozen  Waffles  


Price  per  lb.  of  fresh  not  frozen  average  size  package  of  regular  ground  beef  with  no  more  than  25% 

fat  content.  Do  not  price  lean,  ground  chuck,  ground  round,  frozen  beef  et  cetera.  Do  not  price 

family-pack,  value-pack,  super-saver  pack,  or  equivalent. 
Price  per  lb.  of  an  average  size  package.  Do  not  price  family-pack,  value-pack,  super-saver  pack  or 

equivalent.  Do  not  prrce  frozen  steak.  Order  of  choice:  Boneless  beef  round,  Bonetess  top  rourxJ, 

Boneless  bottom  round. 
Price  per  lb.  of  an  average  size  package.  Do  not  price  family-pack,  value-pack,  super-saver  pack  or 

equivalent.  Do  not  price  frozen  roast.  Order  of  choice:  Boneless  rolled  rump.  Sirloin  tip  rolled. 

Boneless  top  round. 
Price  per  lb.  of  an  average  size  package.  Do  not  price  family-pack,  value-pack,  super-saver  pack  or 

equivalent.  Do  not  prk»  frozen  chops.  Order  of  choice:  Center  cut.  rib  ctiop;  Loin  chops  with  bone. 
16  OZ  (1LB)  package,  regular  slk^ed  btacon.  Do  not  price  Canadian  bacon,  extra  thKk  slKed,  or  extra 

lean.  Order  of  choice:  Oscar  Mayer,  Hormel,  Armour,  Dubuque. 
Price  per  lb.  of  fresh  whote  fryer  chicken.  Do  not  price  family-pack,  value-pack,  super-saver  pack  or 

equivalent.  Do  not  price  frozen  chicken  or  roasters. 
Prk»  per  lb.  of  frozen  ocean  whitefish  filet.  Do  not  price  breaded  filets.  Do  not  price  famity-pack, 

value-pack,  super-saver  pack  or  equivalent  Order  of  choice:  Cod,  Haddock,  Snapper,  Mahi-Mahi. 
Chunk  light,  packed  in  water  (Not  faricy  style).  Order  of  chok%:  Star  Kist.  Ctudcen  of  the  Sea,  Bum- 

t)le  Bee. 
8  OZ  pkg.,  Oscar  Mayer.  Order  of  choKe:  Bok)gna,  Cotto  Salami. 
3  LB  tin  of  canned  ham.  Do  not  price  Hormefs  suprenrte  cut  ham  or  equivalent  Order  of  chok»: 

Hormel,  DutMXfue,  Bar-S. 
AH  beef  16  OZ  (1LB)  package.  Do  not  price  chk:ken,  turttey,  extra  lean,  or  fat  free  frankfurters.  Order 

of  chok»:  Oscar  Mayer,  Hormel,  Dubuque,  Ballpark. 
1  dozen.  Order  of  choKe:  kxal  brand,  regwnal  brand. 
Price  per  lb.  of  sabnon  steak.  Do  not  price  special  prepared  skir)less  or  boneless  varieties.  Do  not 

price  family-pack,  value-pack,  super-save  pack,  or  equivalent 
Galton  (128  FL  OZ)  store  brand,  2%. 

10  Ol  package  miM  cheddar  cheese.  Order  of  choice:  Kraft  Cracker  Barrel,  Tillamook. 
1/2  galkK)  (2  QT)  of  store  brand  vanilla  ice  cream.  Do  not  price  k»  milk  or  frozen  yogurt. 
16  OZ  loaf  of  sliced  white  bread.  Do  not  price  store  brand.  Order  of  chok»:  Wonder,  Sunbeam, 

Holsum,  Re^onal  txand. 
16  OZ  box  or  bag.  Order  of  choice:  Creamettes,  American  Beauty,  Mission,  Gokien  Grain,  San 

Georgk). 
20  OZ  box  of  cereal.  Do  not  price  signifKantty  larger  or  smaller  size.  Order  of  chok»:  Post  Raisin 

Bran,  Keltogg's  Raisin  Bran,  KeUogg's  Frosted  Mini-Wtieats. 
18  -  20  OZ  package.  Order  of  choka:  Nabisco  Oreo  Cookies,  KeeUer  Chips  Deluxe.  Nabisco  Chips 

Ahoy. 
Package  of  frozen  waffles.  Order  of  chowe:  KeOogg's  Eggo. 
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Bananas,  Fresh  . 
Tomatoes,  Fresh 
Potatoes 


Frozen  Orange  Juice 


Fruit  Juice 


Peaches.  Canned 
Peas,  Frozen  


Green  Beans,  Canned 


Oranges,  Fresh 


Lettuce,  Fresh 
Celery,  Fresh  . 


Fruit  Drink 


Son  Drink 

Coflee,  Ground 


Canned  Soup 


Snack  Food 
Sa« 


Ketchup 

Cooking  Oil  .... 

Margarine 

Frozen  Dinner 

Jetk)  Gelatin  ... 
Baby  Food  .„.. 
Candy  Bar 


Sugar,  Granulated 


BottJed  Water 

Food  Away  from  Home: 
Breakfast 


Lu(Kh 


Pizza  Lunch 


Dinner 


Pizza  Dkmer 


Fast  Food  Meal 
Ice  Cream  Cone 


Tobacco: 

Cigarettes,  King  Size 
Akx)hol: 

Beer  At  Home 


Wine  At  Home 

Beer  Away  

Wine  Away 


Appendix  5:— Item  Descriptions— Continued 


Package  of  8  sliced  enrrched  white  hamburger  buns.  Do  not  price  store  brand,  whole  wheat  or  ses- 
ame seed  buns.  Order  of  chok%:  Wonder,  Sunbeam,  Regional  brand. 

Package  of  two  ceHophane  wrapped,  cream-filled  sponge  cake  deserts.  Do  not  price  fresh  baked 
desserts,  boxed,  or  family  packs.  Order  of  choice:  Hostess  Twinkie,  Krispy  Kreme,  Hostess  Cup- 
cake, Dolly  Madison  Zinger. 

Price  per  LB  of  apples,  kwse  (not  in  bag).  If  only  bagged  apples  are  available,  report  the  weight  of 
the  bag.  Order  of  choice:  Red  deliaous.  Golden  delicious. 

Price  per  lb.  of  bananas.  If  soW  by  bunch  report  price  and  weight  of  bunch. 

Price  per  lb.  of  medium-size  tomatoes.  Do  not  price  organic,  'hydro",  plum,  or  extra  fancy  tomatoes. 

10  LB  bag  of  Russet  baking  potatoes.  Do  not  prk;e  loose  potatoes.  If  10  lb  bag  is  not  available,  sub- 
stitute nearest  size  bag  and  note  price  and  size.  Do  not  prrce,  white,  red  or  new  potatoes. 

12  FL  OZ  (makes  48  FL  OZ)  of  frozen  orange  juk»  concentrate.  Do  not  price  calcium  fortified,  pulp 
free,  country  style  etc.  Order  of  choice:  Minute  Maid,  Sunkist,  Whole  Sun. 

48  ounce  bottle  of  cranberry  juice.  Do  not  price  frozen  or  boxed  dnnk  or  drink  In  significantly  different 
size  bottle.  Order  of  choice:  Ocean  Spray  Cranberry  Cocktail,  Ocean  Spray  Cranapple. 

16  OZ  can  slk:ed  yellow  cling  peaches.  Order  of  choice:  Libby's,  Del  Monte. 

16  OZ  package  of  frozen  peas.  Do  not  pnce  peas  with  sauce  or  Green  Giant  Select.  Order  of  chok:e: 
Green  Giant.  Birdseye,  Hanox'er. 

14.5  OZ  can  of  cut  green  beans.  Do  not  price  French  style  or  canned  vegetable  mixtures.  Order  of 
chok:e:  Del  Monte,  Green  Giant. 

Price  per  lb.  of  toose  NAVEL  oranges.  If  only  bagged  oranges  are  available,  also  report  the  weight  of 
the  bag.  Order  of  chorce:  California  navel,  Fkirida  navel. 

Price  per  lb.  of  Iceberg  lettuce.  If  lettuce  is  soW  by  the  head,  report  the  price  and  weight  of  an  aver- 
age head.  Find  equivalent-size  heads  at  each  store. 

Price  per  lb.  tor  celery.  Do  not  pnce  celery  hearts  or  Pascal  type  celery.  If  celery  is  only  sokJ  by  the 
bunch,  report  the  price  and  the  weight  of  an  average  bunch.  Find  equivalent  size  bunches  at  each 
store. 

46  FL  OZ  can.  Do  not  price  plastic  bottles,  powdered  mixes,  or  individual  serving  sized  drinks.  Order 
of  choice:  Hawaiian  Punch,  Hi-C  regular. 

2  liter  plastk:  bottle.  Order  of  chOKe:  Coc»-Cola,  Pepsi. 

13  OZ  can  ground  coffee.  Do  not  price  decaffeinated  or  special  roasts.  Order  of  choice:  Fdger's  Dnp, 
Maxwell  House,  HHI's  Bros. 

1  can  Campbell's  soup.  Do  not  price  hearty,  reduced  fat  or  salt  free  varieties.  Order  of  chok^e:  Vege- 
table, Chk*en  Noodle.  Vegetable  Beef,  Turitey  Noodle,  Chk*en  and  Rice. 

6  OZ  tjag  or  box  of  potato  chips.  Order  of  choKe:  Ruffles,  Lays. 

26  OZ  box  of  iodized  salt.  Do  not  price  sea-salt,  kosher-style  salt  etc.  Order  of  choice:  Morton,  Ivory, 
Regtonal  brand,  Store  brand. 

28  OZ  plastic  squeeze  bottle.  Order  of  chok;e:  Heinz. 

48  FL  OZ  bottle.  Order  of  choice:  Crisco,  Wesson,  Mazola. 

4  stKks  (1  LB).  Order  of  chok»:  Blue  Bonnet.  Parkay. 

Swanson  11.5  OZ  (326  G)  frozen  turkey  dinner.  Dinner  should  include  whipped  potatoes,  peas,  and 
fruit  compote.  Do  not  price  Hungry  Man  or  equivalent  extra-portton  sizes. 

3  OZ  box  gelatin  dessert.  Order  of  choKe:  Jell-O,  Royal.  ' 

4  OZ  jar  strained  vegetables  or  fruit.  Order  of  choice:  Gerber  Second  Foods.  Heinz. 

Regular  size  candy  bar  ranging  in  weight  from  1.55  oz  to  2.13  oz.  Do  not  price  king-size  or  multi- 
pack  candy  bars.  Order  of  choce:  Snk*ers.  Hershey's.  Mars,  3-Musketeers.  Butterfinger. 

5  LB  bag  of  granulated  cane  or  tieet  sugar.  Do  not  price  superfine  or  generic.  Order  of  choce:  Non- 
store  brand.  Store  tnand 

1  galton  (128  FL  OZ)  bottled  spring  water  (store  brand).  Do  not  pnce  sparkling  or  distlHed  water. 

Two  strips  of  bacon  or  2  sausages.  2  eggs,  toast,  and  coffee  or  juk:e.  Report  percentages  added  for 
tax,  tip  and  servk»  charge.  Order  of  chok»:  Denny's,  Bob  Evans,  Any  equivalent  restaurant. 

Cheeseburger  platter  with  fries  and  small  soft  drink.  Report  percentages  added  tor  tax,  tip  and  serv- 
k»  charge.  Order  of  chok:»:  Denny's,  Sizzlers,  Any  equivalent  restaurant. 

1  personal  size  cheese  pizza  (or  1  sirce  of  cheese  pizza).  Include  small  soft  drink  and  gratuity.  Do 
not  price  salad.  Order  of  cho«e:  Pizza  Hut,  Any  equivalent  restaurant. 

New  Yort<  Stnp,  small  side  dish  (e.g.,  nee  or  potato),  side  salad  or  salad  bar,  and  coffee.  Meal  shouW 
not  include  dessert.  Report  percentages  added  lor  tax,  tip  and  seorice  charge.  Order  of  choice: 
Denny's,  Sizzlers,  Any  equivalent  restaurant. 

1  12-inch  diameter  cheese  pizza  with  regular  crust  (not  thin  or  extra  thk*)  and  no  extra  toppings.  In- 
clude small  drink  and  gratuity.  Do  not  price  salad.  Order  of  choice:  Pizza  Hut.  Any  equivalent  res- 
taurant. 

Big  Mac  or  Whopper,  medium  french  fries,  and  medium  coke.  Price  a  combo  meal,  if  a  suitable  one 
is  offered.  Order  of  choree:  hAacDonakis.  Burger  King,  Any  equivalent  outlet. 

Regular  (1  scoop)  vanilla  ice  cream  cone.  Do  not  price  frozen  yogurt.  Order  of  chok»:  Baskin-Rob- 
bins.  Any  equivalent  outlet. 

1  carton  (200  cigarettes)  of  Winston  filter  kings  soft  pack.  Do  not  pnce  generic  brand. 

Six-pack  of  Budw&ser  12  OZ  cans  (Puerto  Rk»  -  10  OZ  cans.)  Do  not  price  refrigerated  beer  un- 
less that  IS  all  that  is  available. 
1.5  L  of  ChaWis  blanc.  Order  of  chok»:  Galk).  Inglenook. 
Glass  ol  Budweiser/Miller  Lite  beer. 
Price  1  glass  of  house  white  wine. 
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APPENDIX  5:— ITEM  Descriptions— Continued 


Furnishings,  Househokj  Operatkxis: 
Lawn  Care  Service  


Housekeeping  Servtoes 


Moving 


Toilet  Tissue 

Pen  

Parcel  Post  .. 


Laundry  Soap 


Plant  Food 

Bed  Sheet  Set 


Bath  Towel 


Dining  Room  TatJie 
Living  Room  Chair  . 

Bedroom  Set 

Washir)g  Machine  .. 


Kitchen  Range 


Refrigerator 


Vacuum 

Two-siKe  Toaster  

Baking  Dish  

China  _ 

Electrk:  Dril 

Red  Roses.  Fresh  Cut 
Hammer , 

Area  Rug  , 

Snow  Btower 

Lawn  Trimmer 

Window  Shade  

Ckjttwng: 

Man's  Jeans  

Man's  Dress  Shirt 

Boy's  Jeans  

Boy's  T-shirt , 


Price  to  cut  and  trim  a  1/4  acre  tot  on  a  weekly  basis.  Do  not  include  other  yard  servtoes  (e.g.  fertiliz- 
ing, raking,  or  watering). 

Price  per  hour  for  t>i-weekly  cleaning.  House  approximately  2,000  sq.  ft.  Family  size  four.  Services 
include — Bathroom(s):  sanitize  walls,  ftoor,  counter  tops,  t)athtub,  stool;  Kitchen:  sanitize  walls, 
counter  tops,  cabinets,  appliances;  Living  and  Dining  Room;  dust,  polish  furniture,  and  vacuum; 
Bedroom;  polish  fumiture  and  vacuum.  If  other  services  are  included  please  note.  Report  the  num- 
ber of  cleaners  and  estimated  number  of  hours  to  complete  service. 

Price  per  hour  for  a  within-city  move,  two  men  with  enctosed  van.  Iridude  any  van  rental  fees.  Do 
not  irx:kide  any  extra  insurance  optnns  or  specialty  packaging  opttons.  Note  number  of  men  if 
other  than  two  used. 

4  roll  pack.  Do  not  price  family-^Mick,  double  pack,  value-pack,  super-saver  size  package,  or  equiva- 
lent. Order  of  chotoe:  Cottonete,  f^kxthem.  Charnvn. 

10  pack  rourxj  stki<  medium  pen.  Order  of  chotoe:  Sic,  Papermate. 

Cost  to  United  States  Parcel  of  mailing  a  5  lb.  package  to  each  of  the  foHowing  cities:  Chtoago,  Los 
Angeles,  New  York. 

100  FL  OZ  of  Uqukj  househokj  laundry  detergent.  Do  not  price  detergent  with  bleach  or  whMeners. 
Order  of  choice:  Tkie.  Cheer,  Wisk,  Surf. 

8  OZ  container  of  Indoor  plant  food.  Order  of  choice:  Miracle  Grow. 

1  set  queer>-size  no-iron  cotton  &  polyester  percale  sheets  (180  thread  count).  1  set  consists  of  1 
fitted  sheet.  1  flat  sheet,  and  two  piUowcases.  Do  not  price  designer  sheet  sets.  Pnce  sheet  sets 
with  minimum  design.  Order  of  choKe:  Fiekicrest,  New  Concept,  Dan  Rivers,  Cokxjr  Forum,  Avat- 
dile  brand. 

27x50  inch  bath  towel  made  of  100%  cotton.  Order  of  choice:  Cannon,  Met  Loom,  FieUcrest,  Royal 
Velvet. 

Pedestal  oak  veneer  tabletop  with  4  spindled  hardwood  chairs. 

Include  items  such  as  chest.  nightstafKl.  artd  bed  frame. 

Super  capacity  washir>g  machine  with  4  water  temperatures,  8  wash  cycles,  4  water  levels,  white  por- 
celain tub,  self-dean  lint  filter,  fabnc  softener  dispenser  and  2  speed  combinattons.  Order  of 
chotoe:  Maytag  Model  «LAT960,  Genera/  Bec^  Model  «V\AVSR3090T,  Whirpool  Model 
iLSC8244D. 

SO-inch  electric  rauige  with  upswept  cook-top,  removable  ooil  elements,  electronic  dock  with  timer, 
oven  light,  delay-start  cook  control,  storage  drawer.  seK-deaning  oven  with  two  oven  racks  and  a 
porcelain  enamel  broiler  pan.  Order  of  chotoe:  Maytag  Model  #CRE9500,  General  Electric  Model 
«JBP47GV.  Whirlpool  Model  «RF385PXDO. 

No-frost  top-mount  20.5  to  21.5  cut>ic  ft  refrigerator  with  reversible  doors,  glass  shelves,  moisture 
controlled  crisper  drawers,  arxl  meat  drawer.  Door  contairts  1  or  more  covered  compartments  and 
a<^stable  bins.  Freezer  has  adjustable  door  bins  and  k:e  trays.  Do  not  price  models  with  kx  mak- 
ers, chilled  water  dispensers,  or  other  extra  features.  Order  of  choce:  Maytag  Model 
fRTD2100DAE,  Gerrera/ Efectric  Model  •T6X21ZAX,  Wh«n|poo/ Model  «ET21DKXD. 

Upright  vacuum  deaner  vinth  6.5  to  7.5  amps,  120  votts,  six  above-tt>e-ftoor  attachments,  height  ad- 
justment, regular  bag  and  20  to  25  foot  cord.  Order  of  choice:  Eureka  Model  f9334AT,  Hoover 
Model  «Li4263-d30,  /^bover  Model  «U4293-930,  Eureka  Model  #9205. 

Two-sltoe  toaster,  chrome  body,  wkje  stot  «vith  pastry  defrost  settirig.  Order  of  choice:  Proctor  Siex 
Model  «T620B,  Pnjctor  SHex  Model  «22100. 

8  inch  square  glass  baking  dish  (any  cotor).  Do  not  include  cover  or  lid.  Order  of  choice:  Pyrex,  An- 
chor Hocking. 

Corelle  Abundarree  pattern  tableware  set.  Set  consists  of  20  pieces:  4  dkiner  plates.  4  kir>cheon 
plates.  4  bowls,  4  cups,  and  4  saucers.  The  pattern  is  beige  with  a  fruit  and  flower  motif.  Order  of 
choice:  Corelle  Impresskans,  New  Corelle. 

Reversible,  variat>le  speed,  7  to  9  volt,  cordless  electric  dril  with  3  tnur  recharge.  Order  ot  dXMce: 
Black  and  Decker  Model  #9062,  Skil  Model  #2236. 

1  dozen  tong  stemmed,  fresh  cut  red  roses.  Do  not  price  boxed  or  arranged 

Curved  daw  hammer  with  a  16  OZ  head,  wood  handle,  high  caitxm  steel  head,  black  finish.  Overall 
length  13  1/4".  Please  price  an  ir>expensive  hammer.  Do  not  price  hammers  with  norv-wooden 
handles  or  hammers  typically  used  by  carpenter.  Order  of  chotoe:  Stanley  Model  #51616.  Vaughan 
Model  «F16. 

8'xll'  oval,  brakled  rug 

Four  cyde,  8  to  9  HP  two-stage  gas  snow  thrower.  Order  of  choice:  Hlonda  Model  #H5828KITA,  Siny- 
ptidty  Model  #970M,  Toro  Model  #38540. 

Gas  fxjwered,  30  or  31  CC  two-cycle  engine  single  line  lawn  trimmer  with  a  17  or  18  inch  nvide  cut. 

Light-filtering,  unfringed  37.5  wtoth  window  shade. 

Regular  toose  fit  inexpensive,  non-designer  jeans.  Do  not  price  bleached,  stone-washed  or  designer 

jeans.  Order  of  chotoe:  Wranglers,  Leefs  regular  fit. 
White  or  solkl  cotor.  tong  sleeve,  txitton  cuff,  plain  cottar  dress  shirt,  approximately  35%  cotton.  65% 

polyester.  A  dress  shirt  will  have  exad  collar  and  sleeve  sizes.  Exaniple:  15  1/2  inch  collar,  34  inch 

sleeve.  Order  of  chotce:^m>w,  Van  Heusen,  Moose  Creek,  Pour  Homme. 
Regular  fit  (size  9-14),  inexpensive  jeans.  Do  not  price  bleached,  stone-washed  or  desigr>er  jeans. 

Wranglers,  Lee's,  Rustlers. 
Screen-pnnted  t-shirt  commonly  worn  by  boys  ages  8  thru  10  (size  7-14).  Pulkjver  with  crew  neck, 

short  sleeves  and  polyester/cotton  blend.  Order  of  chotoe:  Ocean  Pacific,  Team  Shirts  (NFL),  MH- 

ler,  Hanes. 


(Ml 
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Man's  Underslwt  

Man's  Insulated  Undenvear  Top 

Man's  Suit 

Man's  Jacket . 

Man's  Parka 


Woman's  Dress 


Woman's  Bkxjse 


Woman's  Slacks 


Woman's  Accessory 
Girfs  Dress 


GirTs  Jeans  .... 
GirTs  Knit  Top 


Woman's  Coat  

Woman's  Jacket  ... 
Woman's  Sweater 
Inlarrt's  Sleeper 


Disposal}le  Diaper 

Man's  St>oes 

Woman's  Stioes  ... 


Man's  Boots 


Woman's  Boots 


XiWIVHy    

Cotn  Laundry 


Dry  Clean  Man's  Suit 
DomestK  Service: 

Day-care  


Babysitter 


Protesskjnal  Services: 
Legal  Services  .... 


Accounting  Services _ 

Qiarge  Card  Finance  Ctiarges 

Charge  Card  Annual  Fee  


Funeral  Services 


Personal  Care: 

Woman's  Cut  And  Styled  Bkiw  Dry 

Man's  Haircut 

Lipstick t, „ 

Stiampoo  

Recreation: 

Bowting  


White  100%  cotton  undershirts  with  short  sleeves,  set  of  three.  If  not  In  set  of  three,  report  the  num- 
ber of  undershirts  in  package.  Order  of  choice:  Frvit  of  the  Loom,  Hanes. 

White  light  weight,  crew  neck  thermal  underwear  top  of  cotton  and  polyester.  Order  of  choKe:  J.E. 
Morgan,  Hanes. 

Dout>le-breasted  suit  in  worsted  wool  Ventless  t)ack. 

Denim  jacket.  Relaxed  fit  and  machine  washable. 

Park  with  polyester  &  cotton  shell.  Lower  body  nykxi  lining.  Detachable  hood,  multiple  pockets  and 
drawstnng  at  waist. 

Sleeved  shirtwaist  dress  appropriate  for  offk»  attire.  Exclude  any  unusual  omamentatk>n.  Dress 
should  be  unlined  and  100%  rayon  or  100%  polyester.  Order  of  choice:  Stewart  AHen.  Lesley  Fay, 
CalHomia  Design,  Perception,  Store  label. 

100%  polyester,  white,  king  sleeve,  txjtton  front  btouse  with  minimum  trim.  Order  of  ctwrce:  Wrapper, 
Girls  Girls  Girls,  Christy  Jill,  Jacelyn  Ferrare,  Bill  Blass. 

Misses  unlined  slacks  appropriate  for  office  attire.  The  slacks  shouk)  be  a  Wend  of  cotton  and  poly- 
ester wrttKXJt  a  belt.  Order  of  choice:  Donnkenny,  Alfred  Dunner.  Fundamental  Things,  Counterpart, 
Jump. 

Sptit-grain,  cowhkle  leather,  checktxx>k  dutch  wallet.  Do  not  prrce  eel  skin,  snake  skin  or  other  vari- 
eties. Order  of  chok:e:  Michael  Stevens,  Mundi,  Cadillac,  Amity.  Buxton. 

Cotton  blend  kjng-sleeve  dress  appropriate  for  school.  Exchjde  extra  ornamentation.  For  girts  ages  8 
through  10  (size  7-14).  Order  of  chok»:  Carter's,  JoLene,  Bendina,  Jazz  Kids,  Byer. 

Jeans,  for  girts  ages  8  through  10  years  (size  7-14).  Order  of  choice:  Zenna,  Rider.  Lee,  Bongo. 

Knit  tong  sleeve  pultover  of  cotton/poly  blend.  For  girts  ages  8  thru  10  (size  7-14).  Order  of  dXMce: 
Spumoni,  Hot  Shots,  Lee,  New  Moves,  Freeze  Frames. 

100%  wool,  double-breasted  coat. 

Hooded  slicker.  Zip  front  design  lined  in  100%  cotton.  PVC  vinyl  shell. 

Cotton  knit  crewneck  pultover  sweater.  Machine  wash. 

One-piece  sleep«ng  garment  with  legs,  covering  the  body  including  the  feet.  Order  of  chorce:  Gerber, 
Playskool,  Health  Tex,  Carter,  Fruit  of  the  Loom. 

36  count  package  disposable  diapers,  (chikJ  12-18  LBS).  Do  not  price  larger  size  diapers.  Order  of 
choice:  Pampers,  LuVs,  Huggies. 

100%  leather  wing  tips.  Order  of  chok»:  Bostonian,  Rockport.  Giorgio  Brutini. 

Woman's  pump  style  shoes  with  enctosed  heel  and  toe,  leather  uppers  and  the  rest  of  man-made 
materials.  Heel  height  shoukJ  be  approximately  two  inches.  Order  of  choice:  Naturalizer.  Capezm, 
Catico. 

8  inch  waterproof,  insulated  leather  boot  with  Cambrelle  lining.  Order  of  choice:  Timberland,  Sorel, 

Donner. 
Calf  height  boot  with  pile  or  fleece  lining,  urethane  upper,  side  zipper,  broad-based  one-inch  heel, 

and  non-skkl  traction  sole.  Order  of  choice:  Naturalizer,  Timberland,  Sorel. 
1  pair  6mm  14K  gokj  ball  earnngs  for  pierced  ears. 
1  toad  of  laundry  using  a  regular  size,  top  k>ading  commercial  washing  machine.  Do  not  include  cost 

of  drying. 
Dry  dean  a  man's  2-piece  suit  of  typKal  fabric. 

1  month  of  day-care  for  a  3-year-oW  chiW  (5  days  a  week,  about  8  hours  per  day).  If  monthly  rate  is 

not  available:  1)  obtain  weekly  rate  and  record  in  the  comment  sedion  2)  multiply  weekly  rate  by 

4.33  to  obtain  monthly  rate  3)  record  monthly  rate  in  the  regular  price  fieW. 
Average  hourly  rate  for  1  chiW,  age  four  years,  evening,  before  midnight.  (Teenager  in  your  home.) 

Do  not  price  commerdal  baby-sitting  service.  Special  Instrudtons:  If  typical  for  your  area,  you  may 

wish  to  obtain  quotes  from  Inends  who  use  teenage  babysitters. 

Fee  tor  a  standard  resklential  real  estate  dosing.  Fee  shouto  include  all  paperwork  and  attendance  at 

the  lending  institutton  dosing. 
Hourty  rate  for  indivkJual  tax  work  (not  business).  Price  rate  tor  Federal  1040  tax  form  service  with 

typical  itemized  dedudions. 
Finance  charges  on  a  major  charge  card  through  a  tocal  bank.  Assume  average  monthly  balance  is 

$1500   Rease  report  the  financial  ctiarges  on  the  first  month's  balance  of  $1500.  Do  Not  indude 

pnncipal  payments  or  annual  fees.  Annual  fees  are  reported  separately,  but  both  charges  must  be 

obtained  lor  the  same  card.  Order  of  choice:  Mastercard,  VISA. 
Annual  lee  on  major  diarge  card  through  tocal  bank.  Note:  Finance  charges  are  reported  separately, 

but  both  charges  must  be  obtained  for  ttie  same  card.  Order  of  d>oce:  Mastercard,  VISA. 
The  charge  for  a  direct  crematton.  Indudes  removal  of  remains,  tocal  transportation  to  aematory, 

necessary  body  care  arxl  minimal  services  of  the  staff.  Do  not  indude  the  fee  for  the  crematory, 

container  or  use  of  ladlities  ar>d  staff. 

Regular  service  for  a  woman's  cut  and  styled  btow  dry  Include  wash  but  do  not  indude  curiing  iron  if 

extra. 
Man's  typical  haircut.  Do  not  i^cfcxle  wash. 

1  tube  of  lipstick.  Order  of  choice:  Revton  Super  Lustrous,  Revton  Moom^ops.  LOreal. 
15  ounce  bottle  of  shampoo  for  normal  hair.  Order  of  diotoe:  Suave,  V05,  White  Rain. 

1  game  of  open  (or  non-league)  10-pin  bowling  on  Saturday  night.  Exclude  cost  of  shoe  rental.  II 
priced  by  the  hour,  report  ttie  estimated  number  of  games  per  hour.  Do  not  price  duck-pin  bowling. 
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Golf  .. 


Movie  Theater 
Health  aub  .... 


Appendix  5:— Item  Descriptions— Continued 


Piano  Lessons 

Downhill  Skiing  „ 

Roller  Skating  

Video  Rental  

VkJeo  Recorder 

Compad  Disc  

Compad  Disc  Player 

Cotor  Televiston 

Basic  Catjie  Servtoe  

Veterinary  Services  

Pet  Food  

Film  Devetoping 

Camera  Film  

Tennis  Balls  

Board  Game  , 

All-terrain  Vehicle 

Personal  Water  Craft 

Motor  Scooter  

Book  ._ „ 

Magazine 

Regtonal  Newspaper  

Miscellaneous  Expense  Component: 

Non-aspirin  Pain  Reliever 

Tetracydine  Prescr^tton  

Contad  Lenses 

Dentist  Clean  And  Check  Teeth 

Dodor  Offipe  Visit 

Hospital  Room  

Housing-Related  Component: 

Eledric  Bill  

Gas/Oil  Bill 

Water  Bill  


18  holes  of  golf  on  a  weekend.  Do  not  price  par  3  courses.  Do  not  indude  golf-cart  rental,  or  special 
early-bird  or  off  hours  pridrjg  in  cost.  If  only  9  hole  rate  is  available,  report  twtoe  the  price.  If  only 
daily  rate  is  available  (unlimited  numt>er  of  holes),  report  the  Saturday  or  Sunday  rate.  Please  ask 
if  the  course  is  publidy-owned  or  privately-owned  and  record  this  informatton  in  the  comment  sec- 
tion. 

Typtoal  adult  price  for  regular  length,  current-release  (currently  advertised  on  television)  evening  film. 
Report  weekend  evening  price  if  different  from  weekday. 

Regular  individual  membership  tor  1  year  for  existing  member.  Do  not  indude  any  initial  fees  as- 
sessed only  to  new  members  or  any  spedal  offers  provided  only  to  new  memt)ers.  If  yearly  rate  is 
not  available,  price  per  month  and  note  as  a  monthly  rate.  Sen/ices  must  include  free  weights,  car- 
diovascular equipment,  aerobk:  classes,  and  tennis  or  racquett>all  court(s).  Note  if  pool  or  other  sig- 
nificant services  are  also  offered. 

Private  lesson  for  a  beginner  one-half  hour  in  length. 

1  lift  ticket  on  Saturday. 

1  sesston  of  open  skating  on  Saturday  night.  Exdude  cost  of  skate  rental. 

Price  to  rent  1  vkJeo  tape  of  recently  released  movie,  Saturday  night  (1  day  or  minimum  rental  pe- 
riod) rate.  Nor>-memb«er  fee. 

VCR  with  4  video  heads,  dout>le  azimuth,  unified  TV/VCR  remote,  one-year  eight  event  timer,  auto 
tracking,  LED  display,  and  HI-FI  stereo.  Order  of  chotoe:  Zenith  Model  #VR4205,  Sony  Model 
#SLV740,  JVC  Model  #HRJ620. 

Regular  prce  for  a  current  best-selling  CD.  Do  not  price  double  CD's.  Order  of  choice:  Jagged  Little 
Pill.  Waiting  to  Exhale. 

5  disc  CD  player  with  rotary  dianger  system,  10  key  access,  32  track  programming,  8  times  over 
sampling,  and  a  remote.  Order  of  chotoe:  Sony  Model  #CDPC745,  Technics  Model  #SLPD887, 
Jl/C  Model  #XLF215TN. 

20  inch  table  model  cotor  TV  with  a  remote,  auto  channel  search,  ctosed  capttons,  sleep  timer,  on- 
screen channelAime  and  menus,  channel  flast\back,  and  181  diannel  tuning.  Order  of  dioice:  Ze- 
nith Model  #SR2031,  Sony  Model  #KV20TS32,  JVC  Model  #C20CL6. 

1  month  of  basic  cable  channel  TV.  Report  the  number  of  channels  offered.  If  basic  servtoe  provtoes 
12  or  fewer  channels,  price  the  next  level  of  servtoe.  Do  not  indude  hookup  diarges  or  premium 
(e.g.,  movie)  channels.  Convert  monthly  cost  to  price  per  channel  per  month. 

Typtoal  fee  for  general  office  visit  for  a  small  dog. 

5.5  OZ  can  of  cat  food.  Order  of  dK>toe:  Purina,  9  Lives,  Whiska,  Friskies. 

Prtoe  to  process  and  print  35  milNmeler,  24  exposure,  100  ASA  cotor.  Regular  size  (3  X  5)  single 
prints  only. 

35  millimeter,  24  exposure,  100  ASA  Kodak  camera  film  in  single  pack. 

Can  of  three  heavy-duty  felt,  yelksw,  tennis  tialls.  Order  of  dioice:  Wilson,  Penn. 

Board  game.  Do  not  price  deluxe  edition.  Order  of  chotoe:  Monopoly,  Sorry,  Scrabble. 

All  terrain  sports  vehtole  with  four-wtieel  drive  and  a  250  to  300  CC  (approximate  sizes)  engine.  Do 
not  price  industrial  ATVs  (similar  to  sports  model  but  heavier  duty)  or  "Ardic  Cat"  models.  Order 
of  chotoe:  Honda  Model  #TRX399FW,  Suzuki  Model  #250LT4WDT,  Polans  Model  #W968040, 
Kawasa/c/ Model  «KLF300C. 

Sit-down  jet  ski.  Order  of  chotoe:  SkiDoo,  Arti  Cat  Tiger  Shark  Montego,  Polaris  SL700  Model 
«B964066,  Kawasaki  750SS  Model  »JH750E,  Seadoo  Model  #SPX8777. 

50  CC  scooter.  1  seater  with  eledric  start,  oil  injection  2-stroke  engine.  Order  of  dioice:  Yamatia 
JOG  Model  #CY50,  Honda  Elite  Model  #SA50. 

Store  price  (not  publisher's  price  unless  that  is  the  store  price)  for  top  selling  paperback  book.  Order 
of  dioice:  Waiting  to  Exhale,  Eyes  of  a  Chikj,  Hidden  Jewel. 

Store  price  (not  publisher's  price  unless  that  is  the  store  price)  for  a  single  copy.  Order  of  choice: 
Time.  Newsweek.  U.S.  News  &  Workl  Report. 

1  year  of  home  delivery  of  the  largest  selling  daily  regtonal  paper  (induding  Sunday  editton)  distrit>- 
uted  in  the  area.  Do  not  indude  tip.  In  Alaska,  price  the  major  Anchorage  newspaper.  In  Hawaii, 
price  the  major  Honolulu  newspaper. 

60  tablets  of  extra-strength  Tylenol.  Do  not  price  caplets  or  getoaps. 

40  capsules  of  tetracydine,  250  milligram  strength. 

1  year  supply  of  soft  2  week  replacement  contad  lenses.  Order  of  choice:  Medalists,  Sequence, 

AcuVue,  NewVue,  Predsmn. 
Charge  for  x-rays,  exam  and  prophylaxis  (light  scaling  and  polishing)  or  deaning  of  teeth  without 

special  treatment  of  gums  or  teeth  Do  not  price  initial  visit.  Do  not  price  specialist  or  oral  surgeon. 
Typical  fee,  after  the  initial  visit,  for  an  office  visit  when  medical  advtoe  or  simple  treatment  is  needed. 

Do  not  indude  the  charge  for  a  regular  physical  examinatton,  injedions,  medication  or  lab  tests 

(routine  brief  visit).  Price  general  pradittoner.  Do  not  price  specialist. 
Daily  charge  for  a  semi-private  room.  Indude  food  and  routine  care.  Exdude  cost  of  operating  room, 

surgery,  medtoine,  lab  fees,  etc.  Do  not  price  speciality  rooms,  e.g.,  those  in  cardiac  care  units. 

Average  monthly  consumption  in  KWH  and  dollars;  customer  servtoe  charge;  cost  for  first  xxx  KWH; 
cost  for  over  first  xxx  KWH. 

Average  monthly  consumption  in  cu.  ftVgallons  and  dollars;  customer  service  diarge;  cost  lor  first  cu. 
ftVgallons;  Cost  for  over  first  xxx  cu.  ft/gallons. 

Average  monthly  consumption  in  galtons  and  dollars;  customer  service  charge;  cost  tor  first  xxx  gal- 
tons;  cost  tor  over  xxx  galtons. 
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Appendix  5:— Item  Descriptions— Continued 


Real  Estate  Taxes 


Bathroom  Caulking  ... 
Electrical  Outlet  

Electrical  Work 

Fire  Extinguisher 

Interior  Painting  


Latex  Interior  Paint 
Pest  Control 


Unctog  Drain 


Kitchen  Faucet 


Mortgage  Interest  _ 

Homeowner  InsurarKe 


Renter  Insurance  ._ 
Long  Distance  Cal 


Telephone  Service 

HomeoMmers  and  Renters: 
Homeowners _ 


Transportation  Component 
Vehicles  „. 

GasoMne 

Tune-up  

Oil  Change 

ATF  Change  

Coolant  Fhjsh  and  Fi 

Muffler  System 

One-T«T»e  Taxes 

Annual  Misc.  Taxes  .„. 


Current  real  property  tax  rate,  any  special  charges  that  are  added  to  the  tax  bill  and  any  homestead 
credits  that  might  t»e  deducted  from  tt>e  bill.  Report  when  properties  were  last  assessed  and  what 
base  year  tax  rate  shoukl  be  applied  to  the  assessment.  Report  when  rates  are  certified  and  when 
t>ills  are  mailed. 

5.5  OZ  plastic  tube  of  latex  white  bathroom  caulking.  Do  not  price  caulking  gun  cartridge.  Order  of 
choice:  DAP  Kwik  SetU,  Red  Devil,  GE  Sihcone  II. 

2-pJug  15-amp  (duplex)  grounded  electrical  outlet.  This  is  a  standard  wail  outlet  or  ptug  commonly 
hxjnd  in  homes.  Price  blister  pack  or  cardboard  mounted  (individualty  packaged)  only.  Do  not  price 
\oose  electric  outlet.  Order  of  choice:  GE.  Levitron,  Eagle. 

Labor  to  add  circuit  tjreaker  for  dishwasher.  Cut  3/4  inch  hole  in  wooden  floor  tor  cable.  Connect 
dishwasher  directly  to  power  box  (power  box  is  easy  to  reach).  Report  price  per  hour,  estimated 
time  for  job,  &  travel.  Exclude  cost  of  materials. 

Fire  extinguisher  with  a  UL  rating  of  10  BC,  2.5  b.  size.  Order  of  chorce:  Kidde,  First  Alert. 

Labor  to  paint  12*  x  14'  living  room  with  8"  ceilings.  WaHs  are  plaster  or  drywall  in  good  repair.  Two 
standard  sized  sash  windows,  1  pidure  window,  1  standard  wood  door.  Rooms  have  simple  wood 
baseboards  and  trim.  Existing  paint  is  latex,  flat  whrte,  smooth  finish,  about  3  yrs  oW.  Trim  paint  is 
latex,  white,  gtoss  enamel,  about  3  yrs  old.  Walls  and  trim  require  no  surface  preparation.  Report 
price  per  hour,  estimated  time  for  job,  and  travel.  If  flat  charge,  report  estimated  time  to  complete 
job.  Do  not  Include  materials. 

1  gaHon  white,  Interiof  flat  latex  paint  Price  a  national  brand  with  1  coat  coverage.  Order  of  choKe: 
Dutch  Boy,  Glidden,  Bert  Moore,  Shervrin  WiHiams,  Martin-Senior,  Pittsburgh,  Ben/amin  Moore. 

BasK  pest  control  maintenance  (1  visit  to  control  crawling  insects,  not  wood  eating),  based  on  the  in- 
skle  of  a  1.200  sq.  ft.  single  story  home.  Price  foltow-up  maintenance  only,  not  the  initial  applKa- 

tXNI. 

Labor  to  unciog  kitchen  sink  drain  by  mechanical  means  (snake,  auger,  etc.).  Don't  include  trap  re- 
moval. Assume  ctog  is  in  the  plumbing  inside  the  house,  not  in  the  yard.  Ot>tain  hourly  rate,  esfe- 
mated  time  tor  fob,  and  travel.  Exclude  cost  o<  materitUs,  and  extra  charge  tor  excess  travel,  over- 
time, weekend  or  emergeiKies. 

Single  control  chrome-plated  faucet  with  spray.  Faucet  Is  solid  brass  and  stainless  steel  quality  con- 
struction with  copper  walenways,  washer  less  design,  and  triple  chrome  plating.  Faucet  sprayer 
should  sit  in  a  separate  hoWer.  Do  not  pnce  decorator  or  "in  ttie  deck"  models  (sprayer  sits  in  a 
hole  in  the  faucet  base  or  "deck").  Wan-antied  for  as  long  as  the  home  is  owned.  If  pricing  Brand  2 
(Oafta).  a  2-year  warranty  is  acceptable  Order  of  choice:  Peertess  8500-ECP,  Delta  400. 

Currant  interest  rate  for  a  30-year  toan  on  the  average  house  assuming  80  percent  financing. 

Report  annual  renewal  premium  tor  HO-2  type  coverage.  If  the  company  does  not  refer  to  the  cov- 
erage as  HO-2.  obtain  the  cost  tor  a  compretiensive  coverage  that  covers  "all  risk  for  dwelling  and 
named  peril  for  contents"  with  contents  at  replacement  vakie. 

Report  price  ot  HO-4  type  coverage;  assume  vakie  of  corrtents  at  $25,000  for  tower  and  middle  in- 
come, and  $30,000  for  upper  Income. 

10  minute  calls  received  on  a  weekday  in  New  York,  Chicago,  and  Los  Angeles  at  8:00  p.m.  Oocal 
time);  direct  dial  from  the  tocalion  being  surveyed  to  these  three  cities.  Include  any  federal,  state, 
tocal  or  excise  tax  that  is  applicable. 

Monthly  cost  tor  unmeasured  touch  tone  service.  Include  tax.  Do  not  include  opttons  such  as  call 
waiting,  call  forwarding  or  fees  tor  equipment  rentaL 

Selling  price,  sale  date,  age,  room  count  (when  avaiable).  square  tootage,  and  price  per  square  foot 
for  selected  income  profite  houses.  Inlomatton  was  collected  from  various  sources,  including  real 
estate  professionals,  appraisers,  MLS  data,  assessors'  offtoes,  and  private  sources. 

Monthly  rent  tor  1-be<^oom  and  2-t)edroom  apartments,  and  for  2  and  3-t)edroom  detached  houses 
or  townhouses,  atong  with  estimates  of  the  prevailing  range  of  rental  rates  in  each  area  (low.  me- 
dian, and  high).  To  the  extent  practKal,  obtain  square  tootage  of  the  unit,  total  room  count,  whether 
utilities  are  included,  and  speaal  amenities.  Obtain  overall  rental  rate  trerwte  in  the  area.  Otitain 
data  from  brokers  aixj  norvbrokers. 

1996  Honda  CIvk;  DX  tour  door  sedan,  1.5  Liter  4  Cylinder. 

1996  Chevrolet  Blazer.  T-Series.  Two  Door,  tour  wheel  drive.  4.3  Liter  6  Cylinder. 

1996  Ford  Taunjs  GL  four  door  sedan.  3.0  Liter  6  Cylinder. 

GaHon  of  sett-servtoe  unleaded  regular  gasoline.  In  Alaska,  use  full-servtoe  price. 

BasK  tune-up  tor  each  vehicle.  Include  replacing  sparit  plugs  (do  ncrt  prce  platinum),  check  distribu- 
tor cap.  and  rotor.  Check  and  adjust  ignitton  timing.  Adjust  Idte  speed.  Inspect  air  cleaner.  Do  not 
include  cost  to  replace  PVC  valve,  fuel  filter  or  air  filter.  Sales  tax  shouW  not  be  inctoded  in  price. 

Oil  change  for  each  vehicle  Include  parts  and  labor  for  the  foltowing:  drain  oW  oil.  replace  oil  filter 
and  refill  with  appropriate  number  of  quarts  of  10W30  SG  grade  oil.  If  SG  grade  not  available,  price 
SF  grade  oil. 

Price  to  change  automatic  transmission  flukl  in  each  vehicle.  Indude  parts  and  labor  tor  Vne  toltowirtg: 
drain  and  replace  transmission  fluto  and  test  vehcle.  Include  filter  and  pan  gasket  replacement. 

Price  to  flush  and  fill  engine  coolant  in  each  vehicle.  Include  parts  and  labor  tor  the  foltowing:  renwve 
oW  coolant,  flush  contaminants,  arxl  replace  with  new  coolant. 

Complete  muffler  system  for  each  vehicle.  Inctode  parts  and  labor  for  the  foltowing:  install  all  parts 
after  tt>e  catalytic  converter.  These  parts  inckxie  mkj  pipes,  clamps,  muffler,  and  tail  pipes. 

Report  any  one-time  sales  or  other  taxes  assoaated  with  a  new  car  purchase  for  each  vehicte. 

Annual  miscellaneous  lax  (e.g.,  personal  property  tax.  use  tax.  etc.)  lor  each  vehide.  Report  how  rate 
is  determined,  give  formula  tor  new  vehicle  purchase,  give  formula  tor  sut>sequent  year  (2  to  5) 
arxl  explain  billing. 
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APPENDIX  5:— ITEM  DESCRIPTIONS— Continued 


Regular  Tires 


Ltoense  And  Registratton 
Automobile  Finance 

Automoble  Insurarwe  .... 


CVJ  Boots 

Studded  Snow  Tire 

Reskfual  Value  

Round  Trip  Airfare 


Black  SWe  Wall  P175/70R13  for  the  Honda  Civto.  Order  of  choce:  Goody^r  Invtota  GL.  Michehn 
LX1 .  BF  Goodrich  Touring  TA. 

Black  Side  Wall  P205/75R15  for  Chevrolet  blazer.  Order  of  chotoe:  Goodyear  Wrangler  AT,  MicheHn 
XCHF,  BF  Goodrich  Radial  TA. 

Black  Side  Wall  P205/65R15  tor  the  Ford  Taums  GL.  OnJer  of  chotoe:  Goodyear  Invicta  GL,  MicheHn 
XW4,  BF  Goodrich  Touring  TA. 

Title  fee  (including  lien  fee),  passenger  vehicle  registration  fees,  plate  fees,  inspection  fees  (safety 
and  emissons),  administratton/clerical/ottier  lees  and  local  added  fees  for  each  vehicle. 

The  interest  rate  for  a  4-year  toan  based  on  a  down  payment  of  20  percent.  Assume  the  loan  appli- 
cant is  a  current  bank  customer  who  will  make  payments  by  cash/check  and  not  by  automatic  de- 
duction from  the  account. 

Coverage  identified  betow.  Assume  that  vehtoles  are  used  in  commuting  15  miles  o»>e-way  per  day. 
15,000  mi/yr  and  that  the  driver  is  a  3&-year-okJ  married  male  with  no  accidents  or  violattons  in 
the  last  5  years.  Inctode  related  expense  fees  and  taxes.  Inctode  applicabile  safety  feature  dis- 
counts. COVERAGES  (Bl  100/300.000  PD  25.000  Med  15,000  or  PIP  50,000  UM  100/300,000. 
Com  100  deductUe.  Col  250  ded).  H  these  deductibles  are  not  available,  price  the  poltoy  with  th« 
ctosest  coverage  available. 

The  replacement  of  the  inner  and  outer  CVJ  Boots  (constant  vehjcity  joint)  on  both  front  wheels  tor  a 
3-year  oto  (1993)  editton  of  each  vehtole. 

Studded  P175/70R13.  P205/65R15.  and  P205/75R15  snow  tire  for  htonda  Civtc  DX.  Ford  Taums  GL, 
and  Chevy  Blazer,  respectively.  Order  of  chotoe:  Goodyear  Ultra  Grip.  Michelin  XM+SA  Alpin.  BF 
Goodrich  Trailmaker  Plus. 

Retail  value  of  a  48-month  oW  editton  of  each  vehicle. 

Lowest  cost  round  trip  ttokets  offered  by  major  airtines  to  Chnago,  Los  Angeles.  Miami.  New  York, 
Seattle,  and  St.  Louis.  Daytime  departure,  maximum  14-day  advance  purchase,  and  minimum  7- 
day  stay  over.  Disregard  crtf)er  restrtotions. 


Appendix  6.— Principal  Pricing  Changes 

(Goods  and  Servtoes/MisceHaneous  Expenses/Housing  Related] 


Current 


1.  Charge  card  annual  fee 

2.  Charge  card  finance  charges 

3.  Funeral  servtoes  — - 

4.  Motor  scooter „ 

5.  Personal  water  craft 

6.  Parcel  post 

7.  Accounting  servtoe;  Federal  1040  tax  form  servtoe  with 
typtoal  itemized  deducttons. 

8.  Area  rug 


9.  Batong  dish  

10.  Boy's  jeans;  dtecount  store 

1 1 .  Contact  lenses  

12.  Fruit  jutoe;  crantjerry 


13.  Girt's  knit  top 

14.  Hospital  room;  semi-private 

15.  Lawn  care  service 


16.  Legal  servrces;  real  estate  ctosing  

17.  Man's  jeans;  discount  store 

18.  Round  trip  airtare;  multiple  areas - 

19.  Snack  cake  — 

20.  Tune-up  without  PVC  vaKe,  fuel  filter,  and  air  filter 
replacement. 

21.  Bask:  cat>le  servtoe;  price  per  diannel  per  month  


Prevtous 


Not  surveyed 

Not  surveyed  

Not  surveyed  

Not  surveyed  

Not  surveyed  

Not  surveyed  

Accounting  servtoe;  unspecified  F>er5onal 

tax  servtoe. 
Toilet  Ikj  cover 


Casserole  dish  set 

Boy's  jeans;  department  store 

Optometrist  visit 

Tomato  jutoe 


Girt's  titouse 

Hospital  room;  private 
Appliance  repair 


Legal  servtoes;  general  counsel 

Man's  jeans;  department  store 

Round  trip  airfare;  Los  Angeles 

Donuts  

Tune-up  with  PVC  valve,  fuel  filter,  and 

air  filter  replacement. 
Basto  cable  servtoe;  nranthly  rate 


Reason 


New  item. 
New  Item. 
New  item. 
New  item. 
New  item. 
New  item. 
Change  improves  price  comparison. 

Change  improves  brand  comparison  and 
t>etter  representatton  of  consumer  ex- 
p)enditure  survey. 

Change  Improves  brand  comparison. 

More  widely  used  outlet. 

Change  improves  price  comparison. 

More  representative  of  a  fruit  juice  pur- 
chase. 

More  wklely  purchased  item. 

More  typical  of  hospital  stays. 

Change  Improves  price  comparison  and 
better  representatKXi  of  consumer  ex- 
penditure survey. 

More  widely  used  servtoe. 

More  widely  used  outtot. 

Expands  cost  intormatton  tase. 

Change  improves  brand  comparison. 

Ctiange  improves  price  comparison  and 
facilitates  data  coNectton. 

Change  improves  price  comparison. 


Appendix  7. — Nonforeign  Area  Cost-of- 
Living  Allowances  Price  Survey  Data 
Collection  Procedures 

Survey  Description 

The  following  information  will  be 
provided  to  the  participants  verbally  or  in 
writing.  Participants  who  are  familiar  with 
the  program  and  the  survey  may  be  provided 
with  less  information  as  appropriate. 


PurTXwe 

The  Federal  Government  pays  cost-of- 
living  allowances  (COLA)  in  Alaska,  Hawaii, 
and  certain  U.S.  territories  and  jiossessions. 
Living  cost  differences  are  determined  by 
comparing  costs  of  goods,  services,  housing, 
transportation,  and  other  items  in  the 
allowance  area  with  the  cost  of  the  same  or 
similar  items  and  services  in  the  Washington 


DC  area.  The  U.S.  Office  of  Personnel 
Management  (OPM)  is  responsible  for  the 
operation  of  the  COLA  program. 

Data  Collection 

OPM,  or  its  representative,  conducts 
annual  Price  Surveys  to  determine  living  cost 
differences.  Local  goverrunents,  retail  outlets, 
realty  firms,  and  businesses  providing 
professional  and  other  services  to  be 
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surveyed  aie  identified  through  the  use  of 
full-scale  Background  Surveys,  conducted 
approximately  once  every  five  years. 
I^uticipation  in  the  Price  Surveys  is 
voluntary.  Data  are  collected  by  telephone 
and/or  personal  interview. 

Wherever  practical  and  appropriate,  the 
price  of  each  good  or  service  is  obtained  from 
at  least  three  outlets  in  each  allowance  area 
and  at  least  six  outlets  in  the  reference  area 
(i.e.,  the  Washington.  DC,  area).  Realty  data 
may  be  obtained  from  one  or  multiple 
sources,  as  appropriate. 

ttelease  of  Information 

The  price  data  collected  from  participating 
firms  may  be  made  available  to  Congress  or 
to  the  general  public  u|X>n  request.  This 
includss  the  name  of  the  company  and  prices 
of  items  or  services  surveyed.  The  names  of 
proprietors,  managers,  or  other  individuals 
who  provide  price  information  generally  will 
not  be  made  public.  However,  the 
Government  may  release  the  names  of 
individuals'  who,  on  the  tnsis  of  their 
expertise,  provide  opinions  or  estimates. 

Public  Burden  Information 

Public  burden  repwrting  for  this  collection 
of  information  is  estimated  to  vary  from  1  to 
20  minutes  per  response.  Send  comments 
regarding  the  burden  estimate  or  any  other 
aspect  of  this  collection  of  information, 
including  suggestion  for  reducing  this  burden 
to  Reports  and  Forms  Management  Officer, 
U.S.  Office  of  Personnel  Management.  1900 
E  Street,  NW.,  Room  CHP  500.  Washington, 
DC  20415;  and  to  the  Office  of  Management 
and  Budget.  Paperwork  Reduction  Project 
(3206090199),  Washington,  DC  20503. 
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Noniioretgn  Area  Cost-of-Living  Allowances 
Price  Survey  Data  Collection  Procedures 

Interview  Guidelines 

Three  types  of  information  are  collected  in 
price  siuveys:  price  of  goods  and  services, 
rental  rates  and  related  information,  and 
home  prices  and  related  information.  The 
following  are  the  typical  interview  questions 
used  to  collect  these  data. 

Price  Infonnation  Collection 

1.  What  is  the  regular  (non-sale)  price  of 

(a 

specific  item  or  service)? 

Examples  of  items  include,  but  are  not 
limited  to: 

Chuck  Roast,  Bone  In. 
Price  per  pound.  Average  size  package 
(e.g.,  not  a  'SanHly'  or  'bonus'  pack). 


1st  Choice:  Arm  pot  roast. 

2nd  Choice:  Eye  roast. 
Peas,  Frozen. 

Price  for  10  ounce  package. 

1st  Choice:  Bird's  Eye. 

2nd  Choice:  Major  brand  of  equivalent 
quality. 
Men's  Jeans. 

Price  for  one  pair  of  blue  jeans. 

1st  Choice:  Levi's  #501  jeans. 

2nd  Choice:  Equivalent  quality  jeans. 
Automobile,  New. 

'Sticker'  price  of  current  year  model  Honda 
Qvic,  DX,  four  door  sedan,  1.5  liter,  four 
cylinder  engine.  (Price  options,  fees, 
financing,  and  taxes  separately.) 

Example  of  services  include,  but  are  not 
limited  to: 

Woman's  Haircut  and  Styling. 
'Regular  service'  price  for  a  woman's  cut 
and  styled  blow  dry.  Include  wash,  but 
do  not  include  use  of  curling  iron  if  there 
is  an  extra  charge. 
Unclog  Drain. 
Price  to  unclog  kitchen  drain  by 
mechanical  means  (snake,  auger,  etc.). 
Only  include  pipe  removal  if  necessary 
to  access  trap. 
Film  Developing. 
Price  to  process  and  print  35  millimeter,  24 
exposure.  100  ASA  color  roll  film.  Single 
prints  only,  standard  size  and  finish. 
Doctor,  Office  Visit. 
Typical  fee,  after  the  initial  visit,  for  an 
office  visit  when  medical  advice  or 
simple  treatment  is  all  that  is  needed.  Do 
not  include  the  charge  for  a  complete 
physical  examination,  injections, 
medication,  laboratory  tests,  or  similar 
services. 
Oil  Change. 
Price  of  a  regular  oil  change  including  oil 
and  filter  for  a  current  year  model  Honda 
Civic  DX  sedan,  1.5  liter.  4  cylinder 
engine. 

2.  Prices  of  many  of  the  items  can  be 
obtained  "off-the-shelf  without  assistance. 
Occasionally,  when  a  specific  item  is  not 
available,  assistance  from  sales  or  other 
personnel  may  be  required  to  identify  and 
price  substitution  items  of  comparable 
quality  and  quantity. 

3.  Prices  of  most  services  are  obtained  by 
telephone  or  personal  interview.  A  few 
services  are  priced  with  little  or  no 
assistance.  For  example,  prices  may  be 
obtainable  from  a  displayed  price  schedule, 
list,  or  menu. 


Housing  Component — Rental  Infonnation 
Collection 

1.  Describe  the  location,  size,  layout, 
number  and  types  of  rooms,  and  square 
footage  or  your  rental  units. 

2.  Are  they  apartments,  duplexes,  town 
houses,  detached  houses,  or  other  tyjies  of 
units?  Describe. 

3.  Are  there  additional  amenities  (e.g.. 
pool,  sauna,  tennis  courts,  gym)?  If  so, 
describe. 

4.  What  is  the  monthly  rent?  What  is  the 
amount  of  the  security  deposit  (if  any)?  What 
other  kinds  of  fises  or  assessments  are  there? 

5.  Are  utilities  included?  Which  ones?  If 
you  can,  please  provide  information  on 
average  monthly  or  annual  costs  of  utilities 
paid  by  tenants. 

6.  Are  term  leases  usually  required?  What 
are  the  conditions  and  penalties  associated 
with  the  lease? 

7.  Are  there  any  special  restrictions  or 
other  {actors  we  should  know  about  (e.g.. 
seasonal  tourist  trade)? 

Housing  Component — Infonnation  Collection 
for  Comparable  Sales 

1.  Describe  the  location,  size,  layout, 
number  and  types  of  rooms,  and  square 
footage  of  some  of  your  recent  home  sales. 

2.  Were  they  condominiums,  duplexes, 
town  houses,  detached  houses,  or  other  types 
of  dwellings?  Describe. 

3.  Were  there  any  atypical  characteristics 
(e.g.,  extra  large  lot  sizes,  beach  front, 
desirable/undesirable  locations)? 

4.  Are  there  additional  amenities  provided 
by  the  developer,  homeowners  association,  or 
similar  community  group  (e.g.,  pool,  sauna, 
tennis  courts,  gym)?  If  so,  describe  facilities 
and  charges. 

5.  What  was  the  selling  price  and  date  of 
sale?  * 

6.  What  are  the  real  estate  taxes? 

7.  Do  you  have  any  data  on  utilities 
relating  to  these  homes? 

8.  In  the  past  year  or  so,  what  has  been  the 
average  appreciation  rate  of  prop>erty  in  this 
community?  Looking  back  over  the  past  six 
years,  has  this  rate  changed?  How? 

9.  Describe  current  market  conditions  (e.g., 
soft,  booming,  so-so).  How  has  this  affected 
housing  prices?  Describe  the  housing  market 
over  the  jjast  six  years. 

10.  Are  there  any  special  considerations  or 
other  factors  we  should  know  about  (e.g., 
retirement/tourist  trade)  that  might  affiect  the 
housing  market  in  this  conununity? 
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Nonfbreign  Area  Cost-of-LiTing  Allowances 
Background  Survey  Data  Collection 
Procedures 

Survey  Description  * 

The  following  information  will  be 
provided  to  the  participants  verbally  or  in 
writing.  Participants  who  are  femiliar  with 
the  program  and  the  survey  may  be  provided 
with  less  information  as  appropriate. 

Purpose 

The  Federal  Government  pays  cost-of- 
Hving  allowances  (COLA)  in  Alaska,  Hawaii, 
and  certain  U.S.  territories  and  (lossessions. 
Living  cost  differences  are  determined  by 
comparing  costs  of  goods,  services,  housing, 
transportation,  and  other  items  in  the 
allowance  area  with  the  cost  of  the  same  or 
similar  items  and  services  in  the  Washington, 
DC,  area.  The  U.S.  Office  of  Personnel 
Management  (OPM)  is  responsible  for  the 
operation  of  the  COLA  program.  OPM,  or  its 
representative,  conducts  annual  surveys  to 
determine  living  cost  differences.  OPM 
conducts  full-scale  Background  Surveys 
approximately  once  every  five  years  to 
review  the  appropriateness  of  items,  services, 
and  businesses  covered  in  the  annual  Price 
sxirveys.  Elements  of  the  Background  Survey 
may  be  repeated  annually  on  a  limited  basis 
as  part  of  the  maintenance  of  and  preparation 
for  the  annual  Price  Surveys. 

OPM  uses  the  Background  Survey  to 
identify  the  services,  items,  quantities, 
outlets,  and  locations  that  will  be  surveyed 
to  collect  living  cost  data  within  the 
allowance  areas  and  the  Washington,  DC, 
area.  The  Background  Survey  also  is  used  to 
collect  information  on  local  trade  practices, 
consumer  buying  patterns,  taxes  and  fees, 
and  other  economic  characteristics  related  to 
living  costs. 

Data  Collection 

Full-scale  Background  Surveys  are 
conducted  approximately  once  every  five 
years.  OPM  identifies  major  manufactiuers, 
local  governments,  retail  outlets,  realfy  firms, 
and  businesses  providing  professional 
services  to  be  surveyed  on  the  basis  of 
business  volume  and  local  prominence. 
Participation  is  voluntary.  Data  are  collected 
by  telephone  and/or  personal  interview. 

Confidentiality 

All  data  collected  are  used  only  for  the 
purposes  described  above.  The  Government 
pledges  to  hold  all  micro  or  "raw"  data 
collected  in  confidence.  Names  of 
participating  businesses  and  institutions  may 
be  released.  Names  of  individuals  are  not 
released.  Suomiary  data  will  be  made 
available  to  the  public  only  to  the  extent  that 
micro  data  cannot  be  associated  with  data 
sources. 

Public  Burden  Information 

Public  burden  reporting  for  this  collection 
of  information  is  estimated  to  vary  from  5 
minutes  to  30  minutes  per  response.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
infarmation,  including  suggestion  for 
reducing  this  burden  to  Reports  and  Forms 
Management  Officer,  U.S.  Office  of  Personnel 
Management,  1900  E  Street  NW.,  Room  CHP 


500,  Washington,  DC  20415;  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (3206090199),  Washington, 
DC  20503. 

Nonforeign  Area  Cost-of-Living  Allowances 
Background  Survey  Data  Collection 
Procedures 

Interview  Guidelines 

Seven  types  of  infarmation  are  collected  in 
background  surveys.  Information  is  collected 
on  products  and  services,  outlet  availability 
and  usage,  transportation,  local  taxes  and 
fees,  mortgage,  real  estate,  and  other  topics 
related  to  the  measurement  of  living  costs 
(e.g,  specialized  information  from  local 
chamtM»s  of  commerce,  colleges,  and 
universities).  The  following  are  the  typical 
interview  questions  used  to  collect  these 
data. 

Product  or  Service  Information 

1.  As  a  major  manufacturer/supplier  of 

(a 

specific  product  or  service,  e.g.,  women's 
apparel),  please  identify  your  items/services 
that  are  most  ptopular  (e.g.,  your  'volume 
sellers'). 

2.  Which  of  these  items  are  apt  to  be 
readily  available  in  the  following  geographic 
locations:  Alaska  (i.e..  Anchorage,  Fairbanks, 
and  Juneau);  Hawaii;  Guam;  Puerto  Rico;  the 
Virgin  Islands;  and  Washington.  DC,  and 
suburbs? 

3.  If  the  items  or  services  are  not 
universally  available,  are  there  other  items  or 
services  that  are  of  similar  function,  qualify, 
quantify,  size,  and  fype  that  can  be 
substituted? 

4. is  there  anything  else  we  should  know 
about  your  product  or  service?  Are  there 
recommendations  you  wish  to  make  that 
would  help  us  in  our  data  collection? 

Outlet  Availability  and  Usage  (Retail) 

1.  What  is  your  product  or  service?  What 
is  the  address(es)  of  your  astablishment(s)?  If 
you  have  multiple  locations,  whiclv  locations 
have  the  greatest  sales  volumes  (i.e.',  are  most 
utilized  by  consumers)? 

2.  What  are  your  store/office  hours?  Do 
these  vary  by  location? 

3.  Is  your  full  line  of  products  or  services 
available  at  all  locations? 

4.  Is  there  anything  else  we  shonld  know 
about  your  out}et(s)  or  recommendations  you 
wish  to  make? 

Transportation  Information — Private  and 
Public  Services 

1.  What  type  of  transportation  services  do 
you  provide  (e.g,  taxi,  bus,  subway)? 

2.  What  geographic  areas  do  you  service? 
Which  routes  are  'typical'  or  most  heavily 
utilized? 

3.  What  is  your  rate  structure?  Does  it  vary 
by  time  of  day  or  season? 

4.  Is  there  anything  else  we  should  know 
about  transportation  usage  and  services  in 
your  area?  Are  there  recommendations  you 
wish  to  make  about  our  data  collection? 

Transportation  Information — Private  Use  and 
Maintenance 

1.  What  types  of  driving  are  most  conunon 
in  your  area?  What  is  the  annual  distance 
driven? 


2.  What  fypes  of  roads  and  highways  are 
common  in  your  area?  What  are  the  road 
surfeces  and  conditions? 

3.  Are  there  unusual  climatic  or  other 
fectors  that  affect  the  fuel  economy, 
maintenance,  and  depreciation  of  vehicles? 

4.  Is  there  anything  else  we  should  know 
about  private  transportation  usage  and 
maintenance  in  your  area?  Are  there 
suggestions  or  recommendations  you  wish  to 
make? 

Local  Taxes  and  Fees 

1.  What  fypes  of  taxes,  licenses,  or  fees 
does  your  State,  territory,  or  local  jurisdiction 
levy  on  real  estate;  personal  properfy;  sales 
(including  sales  of  properfy);  automobiles: 
utilities;  or  other  goods,  services,  or 
transactions? 

2.  Who  levies  these  taxes,  licenses  or  fees 
(i.e.,  State,  territory,  counfy,  cify,  other 
jurisdiction)? 

3.  What  are  the  rates  or  schedules  for 
these?  How  often  and  when  are  they  levied? 
Do  the  rates/schedules  vary  by  location, 
season,  or  other  factors? 

4.  Is  there  anything  else  we  should  know 
about  taxes  and  fees  in  your  area?  Are  there 
suggestions  or  recommendations  you  wish  to 
make? 

Mortgage  Information 

1.  What  forms  of  home  financing  are  most 
common  in 

(the 

allo%vance  area  or  Washington  DC 
metropolitan  area)?  (Do  not  include  second 
mortgages.) 

2.  What  are  the  typical  conditions  and 
limitations  on  loans? 

3.  What  is  the  typical  amount(s)  of  down 
payment  required?  What  are  the  terms  and 
rates? 

4.  Are  there  sftecial  subsidies  or  other 
practices  that  influence  home  financing  in 
yourwea? 

5.  Looking  back  six  years,  what  types  of 
changes  have  occiured  that  affiect  home 
financing? 

6.  Is  there  anything  else  we  should  know 
about  home  financing  in  your  area?  Are  there 
suggestions  or  recommendations  you  wish  to 
make  that  would  help  us  in  our  data- 
col  lection? 

Real  Estate  Information 

1.  What  is  the  availabilify  of  housing  in 

(the 

allowance  area  or  Washington  DC 
metropolitan  area)?  Of  pirincip>al  interest  is 
housing  for  typical  salary  and  wage  earners 
(as  distinguished  from  retirees,  tourists,  or 
other  special  groups)  for  persons  with  low, 
moderate,  and  high  incomes. 

2.  Describe  the  communities  within  your 
area  in  which  persons 

(specify  occuftation/income  characteristics) 
typically  live.  If  appropriate,  identify 
separate  communities  for  renters  and  home 
owners.  Where  are  these  communities 
located  relative  to  the  major  Federal  activities 
in  the  area? 

3.  Describe  the  type  of  housing  (e.g., 
a(>artment,  condominium,  town  house, 
detached  house). 
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4.  For  each  type  of  housing,  what  are  the 
usual  number  of  rooms,  bedrooms,  baths, 
total  square  footage,  lot  size,  type  of 
construction,  and  similar  characteristics? 
>  5.  What  types  of  utilities  are  available  and 
typically  used  in  these  communities:  sewer, 
water,  natural  gas,  electricity,  other? 

6.  Are  there  any  unusual  factors  that  might 
affect  maintenance  requirements  in  your 
area? 

7.  Looking  back  6  years,  describe  the 
changes  that  significantly  affected  the 


housing  market  (both  rental  and  owner 
markets). 

8.  Is  there  anything  else  we  should  know 
about  the  housing  market  in  your  area?  Are 
there  suggestions  or  recommendations  you 
wish  to  make  concerning  our  data  collection? 

Other  Types  of  Information 

Occasionally,  it  is  necessary  to  collect 
information  from  colleges,  universities, 
chambers  of  commerce,  trade  associations, 
and  other  groups  on  specific  subjects  relating 


to  the  analysis  of  living  costs.  For  example, 
a  university  known  to  be  involved  in  home 
energy  research  may  be  contacted  to 
determine  whether  therenre  consumption 
data  by  region  or  allowance  area  that  could 
have  application  in  the  COLA  program. 

When  such  data  are  collected,  the  purpose 
and  basic  structure  of  the  interview  will 
follow  the  patterns  shown  above.  The 
substance,  however,  will  vary  with  the 
subject  matter. 
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Appendix  8— Co^4SUMPTlON  Goods  and  Serwioes  Analysis 

(1996  Survey] 


Categori6S 


Anchorage,  AK: 

1.  Food  At  Home  _ 

2.  Food  Awmy  From  Home 

3.  Tobacco  

4.  Alcohol  _ 

5.  Furmhinga  and  Houaehoid  Operations 

7.  Domestic  Services 

8.  Protossional  Services  

9.  Personal  Care _ 

10.  Recreation .... 


Category 
indexes 


Lower  income 


Weights*        Subtotal 


Total  weights  . 

Total  indexes: 

Lower  

Middto  .... 
Upper 


FMbarfcs,  AK: 

1.  Food  At  Home 

2.  Food  Away  From  Home 

3.  Tobeoco  .__.....„ _.... „„....™»: 

4.  AJcohd .!..!I."!!I!""!!...."Z 

5.  Fumishingi  and  Household  Operations 

6.  Ctothing 

7.  Domestic  Servces  „ 

8.  Prolessionai  Services  

9.  Personal  Care 

10.  Recreetion _ 


Total  weights  . 

Total  indexes: 
Lower  ..... 
Middto  ... 
Upper  ...... 


Juneau.  AK: 

1.  Food  At  Home  

2.  Food  Away  From  Home 

3.  Tobacco „ 

4.  AJoohd  _ _ 

5.  Furnishings  and  Household  OpwaUons 

6.  Clothing _ 

7.  Domestic  Services 

8.  Protessional  Services  ^ 

9.  Persor^  Care _ 

10  Recreetion 


Total  weights 

Total  indexes: 

Lower  .... 
Middto  .... 
Upper  


AK: 

1.  Food  At  Home  

2.  Food  Away  From  Home 

3.  Tobacco  

4.  Alcohol  

5.  Furnishings  and  Household  Operations 

6.  Clothing 

7.  Domestic  Services 

8.  Protossional  Services  

9.  Personal  Care 

10.  Recreation 


112.18 

114.92 

109.72 

112.15 

103.17 

97.88 

85.15 

98.26 

101.48 

114.89 


111.54 
123.76 
101.67 
111.49 
108.94 
108.62 

75.77 
122.36 

99-99 
143.48 


118.98 
127.90 

93.07 
109.03 
104.68 
106.68 

88.80 
102.96 
117.43 
146.20 


162.32 
127.70 
112.38 
129.90 
134.96 
131.72 
115.71 
89.87 
110.82 
173.63 


27.04 

13.60 

3.09 

2.66 

14.98 

13.54 

1.73 

6.95 

3.62 

12.80 

100.00 


27.04 

13.60 

3.09 

2.66 

14.98 

13.54 

"1.73 

6.95 

3.62 

12.80 

100.00 


27.04 
13.60 

3.09 

2.66 
14.98 
13.54 

1.73 
-  0.95 

3.62 
12.80 

100.00 


27.04 

13.60 

3.09 

2.66 

14.98 

13.54 

1.73 

6.95 

3.62 

12.80 


30.33 

15.63 

3.39 

2.98 

15.45 

13.25 

1.47 

6.83 

3.67 

14.71 


Middle  income 


107.71 


30.16 

16.83 

3.14 

2.97 

16.32 

14.71 

1.31 

8.50 

3.62 

18.37 


115.93 


32.17 

17.39 

2.88 

2.90 

15.6^ 

14.44 

1.54 

7.16 

4.25 

18.71 


117.12 


43.89 

17.37 

3.47 

3.46 

20.22 

17.83 

2.00 

6.25 

4.01 

22.22 


Weights*        Subtotal 


24.04 

14.16 

2.55 

2.64 

15.99 

14.22 

1.94 

7.01 

3.52 

13.93 

loaoo 


24.04 

14.16 

235 

2.64 

15.99 

14.22 

1.94 

7.01 

3.52 

13.93 

100.00 


24.04 

14.16 

2.55 

2.64 

15.99 

14.22 

1.94 

7.01 

3.52 

13.93 

100.00 


24.04 

14.16 

2.55 

2.64 

15.99 

14.22 

1.94 

7.01 

3.52 

13.93 


26.97 

16.27 

2.80 

2.96 

16.50 

13.92 

1.65 

6.89 

3.57 

16.00 


Upper  iTKome 


Weights* 


107.53 


26.81 

17.52 

2.59 

2.94 

17.42 

15.45 

1.47 

8.58 

3.52 

19.99 


116.29 


28.60 

18.11 

2.37 

2.88 

16.74 

15.17 

1.72 

7.22 

4.13 

20.37 


117.31 


39  02 

18.08 

2.87 

3.43 

21.58 

18.73 

2.24 

6.30 

3.90 

24.19 


21.15 

14.71 

2.02 

2.62 

16.97 

14.87 

2.14 

7.07 

3.43 

15.02 

100.00 


100.00 


21.16 

14.71 

2.02 

2.62 

16.97 

14.87 

2.14 

7.07 

3.43 

15.02 

100.00 


21.15 

14.71 

2.02 

2.62 

16.97 

14.87 

2.14 

7.07 

^.43 

15.02 


Subtotal 


23.73 

16.90 

2.22 

2.94 

17.51 

14.55 

1.82 

6.95 

3.48 

1726 


107.36 


21.15 

23.59 

14.71 

18.21 

2.02 

2.05 

2.62 

2.92 

16.97 

18.49 

14.87 

16.15 

2.14 

1.62 

7.07 

8.65 

3.43 

3.43 

15.02 

21.55 

116.66 


25.16 

18.81 

1.88 

2.86 

17.76 

15.86 

1.90 

7.28 

4.03 

21.96 


117.50 


34.33 

18.78 

2.27 

3.40 

22.90 

19.59 

2.48 

6.35 

3.80 

26.08 
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APPENDIX  8— Consumption  Goods  and  Services  Analysis— Continued 

(1996  Swvey] 

- 

Categories 

Category 
indexes 

Lower  income 

Middto^  income 

Upper  i 

ncome 

Weights* 

Subtotal 

Weights* 

Subtotal 

Weights* 

Subtotal 

Totat-weights _ 

100.00 

27.04 

13.6a 

3.09 

2.66 

14J8 

13.54 

1.73 

5.95 

3.62 

12.80 

ioo:oo 

Z7M 

13.60 

3.09 

2.86 

14.98 

13.54 

1.73 

6.96 

3.62 

12.80 

100.00 
27.04^ 

laoo 

3.09 

2.66 

14v98 

T3.54 

1.73 

8.95 

3.62 

1280 

100.00 

27.04 

13.60 

3.09 

2.66 

140.72 

100.00 

100.00 

"~140!34 

32.55 

17.28 

2.88 

2.87 

16.77 

13.46 

1.75 

7.54 

3.01 

16.60 

114.7T 

33.10 

1&28 

2.75 

3.02 

16.50 

14.44 

1.31 

6.53 

3.80 

16.43 

114.18 

31.67 

17.85 

2.75 

3.00 

15.66 

14.19 

1.78 

7.21 

3.19 

19.26 

"lieise 

Total  indexes: 

I  ower  _....; 

• 

Middle _ 



Upper 

139.98 

36.61 

16.60 

3.50 

2.90 

15.71 

12.82 

1.58 

7.48 

3.09 

15.26 

115.53 

3753 

15.64 

3.33 

3.04 

15.46 

13.75 

1.17 

6.47 

3.91 

15.10 

1t5.1Q 

35.68 

17.14 

3.33 

3.02 

14.67 

13.51 

1.59 

7.14 

3.28 

17.70 

117.01 

24.04 

14.t6 

2.55 

2.M 

15.99 

U22 

1.94 

7.01 

3.52 

13.93 

100.00 

21.16 

14.71 

2iJ2 

2.62 

16.97 

14.» 

2.14 

7.07 

3.43 

15.02 

lOOtOO 

Honolulu,  HI: 

1.  Food  At  Home  _    .. 

135.40 
122.05 
113.11 

i08.ga 

104.88 
94.67 
90.18 

107.59 
86.45 

119.19 

28.64 

2.  Food  Avwiy  From  Home „ 

17.95 
228 

4.  Alcohol  

5.  Furnishings  and  Household  Operations 

6.  Ctothing 

7.  Domestic  Services  

8.  Professioaal  Services  . _ 

9.  Person^  Care  .._. 

10.  Recreation  ...„ ..„ 

2.86 

17.80 

14.08 

1.93 

7.61 

2.93 

17.90 

Total  weights „_ _ 

- — 



Total  indexes 

Lower 



Middto  _ _ 

24.04 

14w16 

2.56 

2.64 

15.99 

14.22 

1.94. 

7.01 

3.52 

13.93 

100.00 

24.04 

14.16 

2.56 

2.64 

15.99 

14.22 

1.94 

7i)1 

3.52 

13J3 

100.00 

24.04 

14.16 

2.55 

2.64 

Upper 

21.15 

14.71 

2.02 

2.62 

lft.97 

14J7 

2.14 

7.07 

3.43 

15.02 

100.00 

21.15 

14.71 

2.02 

2.62 

16.97 

14.87 

2.14 

7.07 

3.43 

15Xe 

looxn 

21.15 

14.71 

2.02 

2.62 

n3J7 

Hio.  HU 

1.  Food  At  Home  . 

2.  Food  Away  From  Home . „ 

3.  Tobaooo  ..„ _ 

4.  AlcohoT  „ _ ;. 

137.68 
114.98 
107.87 
114.39 
103.18 
101.56 
67.36 
93.13 
107.88 
117Je 

29.12 

1691 

2.18 

3.00 

17.51 

15.10 

1.44 

5.  Fumtshings  arid  Household  Operations 

6.  Clothing 

7.  Domestic  Services 

8.  Professional  Servicee . 

9.  Personal  Caie  .._ 

10.  Recreatiorr 

6.58 

3.70 

17.72 

Total  weights  . — 



Total  indexes: 

Lower 

Middto  

Upper  „. _ „ 



11328 

KaikM  Kona,  HIr 

1.  Food  At  Home  _„ „ 

2.  Food  Away  From  Home 

3.  Tot)ecco  

4.  Alcohol  _ _ 

5.  Furnishings  and  Household  Operattons 

6.  Clothing 

7.  Domestic  Services  _ 

131.75 

126.04 

1073a 

113.72 

9734 

99.79 

91 .9e 

102.79 

90.66 

138.27 

27.87 

18.54 

2.18 

2.98 

16.62 

14.84 

1.97 

8.  Professional  Services  

9.  Personal  Care 

10.  Recreation „.... 

727 

3.11 

20.77 

Total  weights  ._ _ — 

Total  indexes: 

Lower „_ .. 

Middto- .- _ 



Upper  „.„ _... 

39.65 

18.55 

3.70 

2.99 

116.15 

3525 

19.31 

3.05 

2.96 

Kauai  County,  HIr 

1.  Fond  At  Home  

2.  Food  Away  From  Home 

3.  Tobacco  ....__...._._...._..._..„„„„..„. 

4.  Alcohol  

146.62 
136.39 
119.63 
112.24 

31.01 

20.06 

2.42 

2.94 

IMI 
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Appendix  8— Coi^umption  Goods  and  Services  Analysis— Continued 

(1996  Survey] 


Categories 


5.  Furnishings  and  HousehoW  Operations 

6.  Clottiing  

7.  Domestic  Services  

8.  Professional  Services  

9.  Personal  Care 

10.  Recreation „ 


Total  weights 

Total  irxlexes: 

Lower  

Middte  ... 
Upper 


Category 
indexes 


108.05 
102.33 

71.70 
106.07 

98.85 
129.70 


Maui  County,  HI: 

1.  Food  At  Home 

2.  Food  Awwy  From  Home 

3.  Tobacco  

4.  Alcoho)  

5.  Furnishings  and  Household  Operations 

6.  Clothing  

7.  Domestic  Services „ 

8.  Professional  Services  

9.  Personal  Care 

10.  Recreation 


Total  weights 

Total  irxJexes: 
Lower  .... 
Middte  .... 
Upper  .„. 


Guam: 

1.  Food  At  Home  ..._ 

2.  Food  Away  From  Home  _ 

3.  Tobacco  

4.  Alcohol  

5.  Furnishings  and  Household  Operations 
8.  Clothing 

7.  Domestic  Services  

8.  Professional  Services  

9.  Personal  Care 

10.  Recreation 

Total  weights 


Total  indexes: 
Loiwer  ..... 


Guam  Btend:** 

1.  Food  At  Honw  

2.  Food  Away  From  Home 

3.  Tobacco  .„ 

4.  Alcohol  „„.._ 

5.  Furnishings  and  Household  Operabons 
Oothmg 


Domestic  Services  

Professional  Servicas 
Personal  Care 


10.  Recreation 


Total  weights  . 

Total  irxlexes: 
Lower  .... 

Mddte  .... 


136.12 
133.24 
116.64 
116.97 
110.27 
100.98 
84.56 
97.35 
105.20 
126.68 


Lower  income 


Weights*        Subtotal 


128.12 
123.12 

77.80 
101.35 
119.21 
105.81 

86.75 
100.03 
118.07 
126.43 


89.20 

123.12 

56.89 

94.01 

108.85 

94.80 

86.75 

100.03 

111.21 

116.43 


14.98 

13.54 

1.73 

6.95 

3.62 

12.80 

100.00 


27.04 

13.60 

3.09 

2.66 

14.98 

13.54 

1.73 

6.95 

3.62 

12.80 

100.00 


27.04 

13.60 

3.09 

2.66 

14.98 

13.54 

1.73 

6.95 

3.62 

12.80 

100.00 


27.04 

13.60 

3.09 

2.66 

14.98 

13.54 

1.73 

6.95 

3.62 

12.80 

100.00 


16.19 

13.86 

1.24 

7.37 

3.58 

16.60 


123.73 


36.81 

18.12 

3.60 

3.11 

16.52 

13.67 

1.46 

6.77 

3.81 

16.22 


120.09 


34.64 

16.74 

2.40 

2.70 

17.86 

14.33 

1.50 

6.95 

4.27 

16.18 


1 17.57 


24.12 

16.74 

1.76 

2.50 

16.31 

12.84 

1.50 

6.95 

4.03 

14.90 


101.65 


Middte  income 


Weights*        Subtotal 


15.99 

1422 

1.94 

7.01 

3.52 

13.93 

100.00 


24.04 

14.16 

2.55 

2.64 

15.99 

14.22 

1.94 

7.01 

3.52 

13.93 

100.00 


24.04 

14.16 

2.56 

2.64 

15.99 

14.22 

1.94 

7.01 

3.52 

13.93 

100.00 


24.04 

14.16 

2.55 

2.64 

15.99 

1422 

1.94 

7.01 

3.52 

13.93 

100.00 


17.28 

14.55 

1.39 

7.44 

3.48 

18.07 


122.78 


Upper  income 


Weights*        Subtotal 


32.72 

18.87 

2.97 

3.09 

17.63 

14.36 

1.64 

6.82 

3.70 

17.65 


119.45 


30.80 

17.43 

1.98 

2.68 

19.06 

15.06 

1.68 

7.01 

4.16 

17.61 


117.46 


21.44 

17.43 

1.45 

2.48 

17.41 

13.48 

1.68 

7.01 

3.91 

1622 


102.51 


16.97 

14.87 

2.14 

7.07 

3.43 

15.02 

100.00 


18.34 

15.22 

1.53 

7.50 

3.39 

19.48 


121.89 

21.15 

28.79 

14.71 

19.60 

2.02 

2.36 

2.62 

3.06 

16.97 

18.71 

14.87 

15.02 

2.14 

1.81 

7.07 

6.88 

3.43 

3.61 

15.02 

19.03 

100.00 

118.87 

21.15 

27.10 

14.71 

18.11 

2.02 

1.57 

2.62 

2.66 

16.97 

20.23 

14.87 

15.73 

2.14 

1.86 

7.07 

7.07 

3.43 

4.05 

15.02 

18.99 

:1 00.00 

21.15 

14.71 

2.02 

2.62 

16.97 

14.87 

2.14 

7.07 

.     3.43 

15.02 

100.00 


117.37 


18.87 

18.11 

1.15 

2.46 

18.47 

14.10 

1.86 

7.07 

3.81 

17.49 
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Appendix  8— Consumption  Goods  and  Services  Analysis— Continued 

{1996  Sun/ey] 


'Numbers  mi(^  not  add  to  100  due  to  rounding. 
"Local  Retail  and  Commissary/Exchange 


Categories 

Category 
indexes 

Lower 

income 

Middte 

income 

Upper  income 

Weights* 

Subtotal 

Weights* 

Subtotal 

Weights* 

Subtotal 

Upper „ 

24.04 

14.16 

2.55 

2.64 

15.99 

1422 

1.94 

7.01 

3.52 

13.93 

100.00 

21.15 

14.71 

2.02 

2.62 

16.97 

14.87 

2.14 

7.07 

3.43 

15.02 

100.00 

103.39 

27.04 

13.60 

3.09 

2JB6 

14.98 

13.54 

1.73 

6.95 

3.62 

12.80 

100.00 

27.64 

14.64 

2.89 

3.09 

14.32 

12.26 

1.54 

7.10 

3.14 

14.17 

24.58 

15.24 

2.39 

3.07 

15.28 

12.87 

1.73 

7.16 

3.05 

15.42 

Puerto  Rico: 

1   Food  At  Home  

10223 

107.64 
93.64 

116.10 
95.57 
90.51 
89.13 

102.10 
86.75 

110.71 

21.62 

2.  Food  Away  From  Home ™ _... 

3.  Tobacco  

4.  Alcohol  

5.  Furnishings  and  Household  Operations 

6.  Clothing 

7.  Do(T>estic  Services „ 

8  Professiorial  Services 

15.83 

1.88 
3.04 
1622 
13.46 
1.91 
722 

9.  Personal  Care „»....._ _ 

2.98 

10.  Recreation „ 

16.63 

Total  weights _ 

100.79 

Total  indexes: 
Lower 

- 

Middte      _ „ 

24.04 

14.16 

2.55 

2.64 

15.99 

1422 

1.94 

7.01 

3.52 

13.93 

100.00 

100.79 

- 

Upper 

100.80 

27.04 

13.60 

3.09 

2.66 

14.98 

1354 

1.73 

6.95 

3.62 

12.80 

100.00 

31.80 

17J6 

225 

2.79 

17.51 

13.04 

0.70 

7.39 

3.83 

15.93 

2827 

18.59 

1.86 

2.77 

18.70 

13.69 

078 

7.45 

3.72 

17.34 

21.15 

14.71 

2.02 

2.62 

16.97 

14J7 

2.14 

7.07 

3.43 

15.02 

100.00 

St.  Croix.  VI: 

1   Food  At  Home  

117.61 

131.30 

72.84 

104.96 

116.92 

96.^ 

40.34 

10628 

105.81 

124.48 

24.87 

2.  Food  Away  From  Home 

19.31 

3  Tobacco  

1.47 

4.  Alcohol  

5.  Furnishings  and  Household  Operations 

6.  Clothing _ 

7.  Domestic  Services  .„ 

2.75 
19.84 
14.32 

0.86 

8.  Professional  Services  „ — 

9.  Personal  Care 

7.51 
3.63 

10  Recreation ~~ 

18.70 

Total  weiohts    

113.10 

1lil7 

Total  indexes: 

Lower  .....«...._..._...... , ,,  , ,  , _..... 

Middte 

.. — ........... 

— ~ 

Upper... „ 

34.52 

17.57 

2.15 

2.85 

17.62 

12.90 

127 

8.85 

4.49 

15.89 

11326 

27.04 

13.60 

3.09 

2.66 

14.96 

13.54 

1.73 

6.95 

3.62 

12.80 

100.00 

24.04 

14.16 

2.55 

2.64 

15.99 

1422 

1.94 

7.01 

3.52 

13.93 

100.00 

30.69 

1829 

1.78 

2.83 

18.81 

13.55 

1.42 

8.92 

4.37 

1729 

21.15 

14.71 

2.02 

2.62 

16S7 

14J7 

2.14 

7.07 

a43 

15.02 

100.00 

St.  Thomas,  VI: 

1.  Food  At  Home  . 

2.  Food  Away  From  Home — r- 

4.  Alcohol  

5.  Furnishings  and  Household  Operations 

6.  Clothing 

7  Domestic  Services 

127.65 

12920 

69.65 

107.08 

117.63 

95.30 

73.38 

127.30 

124.10 

124.14 

27.00 

19.01 

1.41 

2.81 

19.96 

14.17 

1.57 

8.  Professional  Services  .......... .... 

10  Recreation  ..„ 

9.00 

426 

18.65 

Total  weights ~ 

.......... — 

118.11 

Total  indexes: 

Lower                                         ~   . 

Middte               „ 

117.95 

- 

Upper „ 



117.84 

IMI 
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Appendix  9.— OPM  Living  Community  List— Continued 


Location 


Hito,  HI 

Kailua  Kona,  HI  

Total  weight 

Hawaii  County,  HI 

St.  CfOix,  VI  

St.  Thomas,  VI 

Total  weight  

Virgin  Islands 


Weights 


82.88 
17.12 


100.00 


46.42 
53.58 


100.00 


Total  indexes 


Lower  in- 
come 


115.10 
117.01 


115.43 

113.10 
118.11 


115.78 


Middle  in- 
come 


114.16 
116.56 


1 14.57 

113.17 
117.95 


115.73 


Upper  in- 
come 


113.26 
116.15 


113.75 

113.26 
117.84 


Renter  

St.  Thomas: 

Homeowner 

Renter 
Washington.  DC  DC: 

Homeowner 

Renter _, 


Low 


SL  Croix 

SL  Thomas 

St.  Thomas 

Southeast  DC  ... 
Southeast  DC  _. 


Middte 


St.  Croix 

St.  Thomas 

SL  Thomas 

Northeast  DC  .... 
Northea^DC  ._. 


High 


'Northwest  DC  excludes  Georgetown,  but  includes  Dupont  Qrde,  Cleveland  Park,  and  Adams  Morgan. 


115.71 


Washington,  DC  MD: 

Homeowner 

Renter  

Washington,  DC  VA: 

Homeowner ; 

Renter  


Capitol  Hflights/Suitiand 
Capitol  Heights/Suitand 

Woodbridge/Dale  City  ... 
Woodbridge/Dale  City  ... 


Qaitherstxirg/Silver  Spring 
Hyattsville/CoUege  Park  .... 


Springfield 
Alexandria 


SL  Croix. 

St.  Thomas. 
St.  Thomas. 

Northwest  DC.* 
Northwest  DC.* 


Rockville. 
Rookviite. 

Alexandria. 
Arlington. 


APPENDIX  9.— OPM  Living  Community  List 


AnctHxage,  AK: 
Homeowner 
Renter  


Low 


North  Anchorage 
North  Anchorage 


Middle 


North  Anchorage 
North  Anchorage 


•The  line  t)etween  North  and  South  Anchorage  is  set  by  Tudor  Road. 


Fairt>anks.  AK: 
Homeowner 
Renter  

Jur)eau.  AK: 
Homeowner 
Renter  

Nome.  AK: 
Homeowner 
Renter  

Honoluki: 

Homeowner 

Rerrter  


Fairt>anks  

FairtMinks  

Juneau/Mendenhall 
Juneau/Mendentiall 

Nome 

Nome  

Ewa  Beach 

Waipahu  

Pearl  Hartxx  Area* 
Kalihi  


*Pear1  Hartwr  Area  excludes  Aiea. 


Hawaii  County — Hito: 

Homeowner 

Renter  

Hawaii  County — Kaikia  Kona: 

Homeowner 

Renter  

Kauai: 

Homeowmer 

Renter  

Maui: 

Homeowner 

Renter  „.... 

Guam: 

Homeowrwr 

Renter  

San  Juan: 

Homeowner 

Renter  


Kaitua  Kona 
Kaiua  Kona 


Kauai 
Kauai  . 

Maui  .. 
Maui  .. 

Guam 
Guam 


Carolina 

Bayanwn  

Carolina 

Rio  Piedras  Area 


*Rio  Piedras  excludes  VA  Hospital  Area.  '*lsia  Verde  excludes  the  area  on  the  Boulevard. 


St  Croix: 

Homeowner 


SL  Croix 


High 


Fairt>anks  

Fairt)anks  

Juneau/Mendenhall 
Juneau/MerKJenhall 

Nome  

Nome  

Kaneohe  

Pearl  City  

Alakea  

Kaneohe  


Hlo .,, 

Hlo 

Kailua  Kona  

Kailua  Kona  

Kauai  

Kauai  

Maui  

Maui  

Guam  

Guam 

Rio  Piedras* 

VA  Hospital  Area  

Rio  Piedras* 

Isia  Verde"  


SL  Croix 


South  Anchorage.* 
South  Anctiorage.* 


Fairtianks. 
Fairbanks. 

Juneau/Mendenhall. 
Juneau/Mendenhall. 

Nome. 
Nome. 

Marraa/Kaimuki. 
Kailua. 
Manoa. 
AJea. 


Hito. 
Hito. 

Kailua  Kona. 
Kailua  Kona. 

Kauai. 
Kauai. 

Maui. 
Maui. 

Guam. 
Guam. 

Guaynabo. 
Hato  Rey. 
Oto  San  Juan. 
Condado. 


St.  Croix. 


APPENDIX  10— HISTORICAL  HOME  MARKET  VALUES  AND  INTEREST  RATES 

Area 

Yew 

Interest  rate 
(percent) 

Income 

lOVOl 

Market 
value 

Annual 
P&l* 

Anchorage,  AK  - 

1966 

10.000 

Lower 

Middte 

Upper 

Lower 

MkMto ... 

Upper _... 

Lower  ..„ 

MkUte 

Upper - 

Lower 

Middto 

Upper 

Lower 

MUdto 

Upper 

Lower — 

$87,974 

116,993 

143.284 

81,024 

109,147 

130,227 

74,218 

101,300 

117,190 

67,538 

93,454 

112.532 

60,784 

87.071 

114,783 

65,700 

96,200 

139,400 

70,902 

99,073 

130,815 

72,216 

99,099 

124,780 

83,286 

102.089 

134.580 

83,646 

112,671 

139,689 

78.982 

102.726 

140.199 

71339 

97.958 

131.833 

64.696 

93.191 

123.467 

57.553 

88,424 

115,101 

50,604 

83,619 

107,143 

7a851 

101,400 

137,000 

69.498 

$7,411.56 
9,856.32 

1M7 

12,071.28 

9.375 

6,469.56 
8,715.12 

1988 

10,398.36 

10.500 
1l"l25 

Voisb 

9.600 

6.517.44 
8,895.60 

10.291.08 

1989 
1990 

6.235.80 
8.628.72 
10,390.20 
5,229.00 
7,490.40 
9,874.32 

1992 

5,074.92 
7,430.88 

1993 
1994 

Upper 

Lower 

Middte  ..„ 

Upper 

10,767.84 

8.125 

"7.625 

8.625 

5,053.92 
7,061.88 
9.324.48 

Lower _... 

MkJdto 

Upper 

4,906.92 
6,733.56 

8,478.60 

1995 

Lower 

6,218.76 

Middte 

7,622.76 

1996 

Upper 

Lower 

MkMto 

Uppw  ■— 

Lower  — 

Middte 

Upper 

10,048.80 

7.125 
9!375 

5.409.96 
7.287.24 
9.034.68 

Fairbanks.  AK „ — - 

ITNK 



1987 

6.654.00 

8.654.40 

11,811.36 

Lower  — ,. — 

Middte   ,, 

5,736.24 
7,821.72 

■ 

Upper 

Lower 

Mkldto 

10,526.64 

1988 

10.500 

5,681.28 
8,183.52 

19B9 
"'"1990 

iT.125 

Upper ...~ 

Lower 

10,842.24 
5,313.96 

Middte 

8,164.32 

Upper 

Lower 

Mkldte 

10,627.44 

10.250 

4,353.24 
7,193.40 

9.06b 

Upper 

9,217.08 

1992 

Lower 

5,472.84 

7.832.52 

8!l25 

Upper 

10,582.44 

' 

1993 

Lower 

4,953.84 

IMI 
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Area 


Juneau,  AK 


Year 


Nome,  AK  *.. 


1994 

1995 

1996 

1986 

1987 

1988 

1989 

1990 

1992 

1993 

1994 

1995 

1996 

1986 

1987 

1988 

1989 

1990 

1992 

19Sa 

1994 

1995 

1996 


Interest  rate 
(percent) 


7.625 

8.708 

7.125 

10.666 

9.375 

16.566 

11.125 

16256 

9^666 
■■■■-■— 

7!625 
8!625 
7.125 

ia666 

9.375 

16.566 

11.125 

10.250 

9.666 

8.125 

7.625 

8.625 

7.125 


Income 
level 


Middle 

Upper  . 

Lower  . 

Middle 

Upper  . 

Lower  . 

Middle 

Upper  . 

Lower  . 

Middle 

Upper  . 

Lower  . 

Middle 

Upper  . 

Lower  .. 

Middle  . 

Upper  .. 

Lower  .. 

Middle  . 

Upper  .. 

Lower  .. 

Middle  . 

Upper  .. 

Lower  .. 

Middle  . 

Upper  .. 

Lower  .. 

Middle  . 

Upper  .. 

Lower  .. 

Middle  . 

Upper  .. 

Lower  .. 

Middle  . 

Upper  .. 

Lower  .. 

Middle  . 

Upper  .. 

Lower  .. 

Middle  . 

Upper  .. 

Lower  .. 

Middle  . 

Upper  .. 

Lower  .. 

Middle  . 

Upper .. 

Lower  ... 

Middle  .. 

Upper  ... 

Lower  ... 

Middle  .. 

Upper  ... 

Lower  ... 

Middle  .. 

Upper  ... 

Lower  ... 

Middle  .. 

Upper  ... 

Lower  ... 

Middle  .. 

Upper  ... 

Lower  ... 

Middle  .. 

Upper  ... 

Lower  ... 

Middle  .. 

Upper  ... 

Lower  ... 

Middle  .. 

Upper  ... 


Market 
value 


Annual 
P&l* 


101,478 

7.233.36 

115,787 

8,253.24 

76.302 

5,184.60 

112.580 

7,649.64 

127,829 

8,685.72 

68.940 

5,186.76 

84.240 

6,337.80 

108,426 

8,157.48 

72.918 

4,716.12 

92.625 

5.990.76 

115,855 

7.493.16 

90.811 

7.650.60 

107.283 

9.038.28 

127.114 

10.708.92 

83,909 

6.699.96 

100.846 

8.052.36 

120.885 

9,652.44 

76,441 

6.712.68 

93.787 

8,235.96 

113,874 

9,999.84 

68,797 

6,352.08 

86,284 

7,966.68 

106.131 

9,799.20 

78.429 

6,746.88 

99.227 

8,536.08 

123.324 

10,609.08 

89.470 

6.911.04 

1 14.400 

8.836.68 

146,300 

11.300.76 

87.570 

6.241.92 

115,518 

8,234.04 

134,232 

9,568.08 

92,826 

6,307.32 

117,364 

7,974.72 

140,760 

9.564.36 

102,879 

7.681.80 

138,723 

10.358.16 

163,812 

12.231.48 

114,255 

7.389.72 

143,767 

9.298.44 

169,507 

10.963.20 

84.057 

7.081.56 

111.159 

9.364.80 

133,735 

11.266.80 

81,367 

6.497.04 

107,602 

8.591.76 

129.445 

10,335.96 

78.763 

6,916.56 

104,159 

9,146.76 

125,312 

11.004.24 

76.243 

7.039.56 

100,826 

9.309.36       1 

121,302 

11,199.96       1 

73,803 

6.348.96       i 

97,600 

8.396.16 

117,420 

10.101.12 

71.100 

5.492.04 

97.500 

•  7.531.32 

122,400 

9.454.68 

56.453 

4.023.96 

77.415 

5.518.08 

97.186 

6.927.36 

82.365 

5.596.56 

112.948 

7.674.60 

141.794 

9.634.68 

81.711 

6.101.16 

118.027 

8.812.80       ': 

154.343 

11.524.44 

80.856 

5,229.48 

119,171 

7,707.60       i 

139.213 

9.003.84       1 

Appendix  10— Historical  Home  Market  Values  and  Interest  Rates— Continued 


Area 


Honoluki.  HI 


HilaHi. 


Kailua  Kone.  HI 


Year 


1986 


1987 
"1968 


1989 


1990 
T991 
19^ 


1993 


1994 
1996 


1986 
1987 


1 

"igra 


1990 


1991 


1992 


1993 


1994 
1996 


1986 
1M7 
1988 


Interest  rate 
(percent) 


10.250 


10.375 


11.000 


10.500 


10.250 
9T125 


8.125 


7.125 


9.333 


7.025 


10250 


10.375 


11.000 


10.500 


102S0 


9.12s 


8.125 


7.125 


9.333 


7.000 


10250 
10375 


11.000 

ia566 


Income 
level 


Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middte 

Upper 

Lower 

Middto 

Upper 

Lower 

Middto 

Upper 

Lower 

Middto 

Upper 

Lower 

Middto 

Upper 

Lower 

Middto 

Upper 

Lower 

Middto 

Upper 

Lower 

Middto 

Upper 

Lower 

Middto 

Upper 

Lover 

Middto 

Upper 

Lower 

Middto 

Upper 

Lower 

Middto 

Upper 

Lower 

Middto 

Upper 

Lower 

Middto 

Upper 

Lower 

Middto 

Upper 

Lower 

Middto 

Upper 

Lower 

Middto 

Upper 

Lower 

Middto 

Upper  . 

Lower 

Middto 

Upper  . 

Lower  . 

Middto 

Upper 

Lower  , 

Middto 


Market 
value 


97229 
134257 
154,513 
107337 
158,027 
190,786 
118,445 
181,797 
227.069 
154,366 
239/426 
263331 
216,113 
335,197 
379283 
207,000 
310,700 
370300 
211,347 
329.693 
363,460 
202.041 
327.715 
374,918 
251,919 
331,695 
394.706 
228.111 
318,199 
398,412 
50,459 
71,996 
97.783 
59.435 
82.183 
106398 
68.410 
92371 
114.412 
77386 
102359 
122.727 
67.714 
106.821 
164283 
134,100 
180,700 
204.000 
130.743 
162.903 
197.863 
127,864 
173,095 
202.018 
114.696 
162.500 
196.146 
115,750 
164.711 
183.841 
77.097 
107.594 
119,902 
88380 
122,387 
140297 
100,662 
137,180 
160.692 
112.444 
151.973 


Annual 
P&l* 


8.364.24 

11.549.52 

13.292.04 

9.373.08 

13.735.56 

16.582.92 

10.828.56 

16.620.48 

20.758.44 

13.555.68 

21.02520 

23.124.36 

18.591.24 

28.835.52 

32.628.12 

16,168.56 

24268.44 

28,947.12 

15364.80 

23.50a44 

25.90728 

13367.40 

21.195.60 

24.248.52 

20.041.44 

26.388.00 

31.400.76 

14.606.04 

20.374.32 

25.510.44 

4,340.76 

6,193.44 

8,411.88 

5.166.00 

7.14324 

9221.88 

6254.28 

8.444.88 

10.459.92 

6.795.60 

9.00624 

10.777.32 

5325.16 

9.361.44 

14.132.52 

10.474.44 

14.114.28 

15.93420 

9319.32 

11311.68 

14.103.60 

8.269.20 

11.195.28 

13.065.96 

9.124.68 

12.927.72 

15.604.32 

7.392.84 

10319.92 

11,741.76 

6,632.28 

9255.84 

10.314.60 

7.725.36 

10.637.76 

12.194.52 

9202.80 

12.541.44 

14.691.00 

9.874.32 

13,345.56 


IMI 
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Appendix  10-+1istorical  Home  Market  Values  and  Interest  Rates— Continued 


Area 


Year 


Interest  rate 
(percent) 


Kauai  County.  HI 


Maui  County,  HI 


1990 

10250 

1991 

9.130 

1992 

8.125 

19n 

7.125 

1904 

9.333 

1996 

6.958 

1986 
1987 

10.250 

10.375 

1988 

11.000 

1989 

10.500 

1990 
iggV 

10.250 

■9"l25 

"   8!l25 

1992 

1993 

7.125 

1994 

9.333 

1996 

6.958 

1966 

10.250 

1987 

10.375 

"ivdoo 

1988 

1969 

10.500 

1990 

10250 

1991 

9.125 
8.125 

1992 

1993 


7.125 


Income 
level 


Upper  .. 
Lower  .. 
Middle  . 
Upper  .. 
Lower  .. 
Middle  . 
Upper  .. 
Lower  .. 
Middte  . 
Upper  .. 
Lower  .. 
Middto  . 
Upper  .. 
Lower  .. 
Middte  . 
Upper  .. 
Lower  .. 
Middte  . 
Upper  .. 
Lower  .. 
Middte  . 
Upper  .. 
Lower  ... 
Middte  .. 
Upper  ... 
Lower  .„ 
Middte  .. 
Upper... 
Lower  ... 
Middte  .. 
Upper  ... 
Lower  ... 
Middte  .. 
Upper... 
Lower  ... 
Middte  .. 
Upper... 
Lower  ... 
Middte  .. 
Upper... 
Lower  ... 
Middte  .. 
Upper... 
Lovrar  ... 
Middte  .. 
Upper... 
Lower  ... 
Middte  .. 
Upper  ... 
Lower  ... 
Middte  .. 
Upper  ... 
Lower  ... 
Middte  .. 
Upper  ... 
Lower  ... 
Middte  .. 
Upper  ... 
Lower  ... 
Middte  .. 
Upper... 
Lower  .... 
Middte  ... 
Upper  .... 
Lower  .... 
Middte  ... 
Upper... 
Lower  .... 
Middte  ... 
Upper  .... 
Lower  .... 


Market 
value 


181,087 
134,609 
189.900 
225,100 
154,800 
204.100 
256.700 
159.867 
222,950 
261,018 
153.666 
219245 
261,902 
152235 
215.826 
224.128 
144.434 
191.923 
220,752 
68,105 
88.032 
106.494 
78.576 
106294 
121,318 
91.046 
124.556 
145.581 
103,516 
142.818 
177.900 
177,351 
233.846 
295,854 
174,336 
229,900 
290.800 
171.792 
221.624 
273.921 
171.964 
221.858 
274.195 
163.350 
222.196 
255,000 
176,907 
228.147 
265.084 
91.748 
121.737 
153.091 
100293 
133.911 
168.401 
121.107 
160.693 
202.081 
151.384 
200.866 
252,601 
174.092 
230.996 
290.491 
210.651 
279.500 
351.494 
207.913 
275.925 
346.925 
180.099 


Annual 
P&l* 


15.902.16 
11.579.88 
16.336.32 
19.364.40 
12.096.60 
15,949.08 
20,059.44 
11.395.32 
15.891.84 
18,605.28 
9,938.64 
14.180.16 
16.939.08 
12.111.00 
17.169.96 
17,830.44 
9,186.12 
12206.40 
14.039.88 
5.858.76 
7.572.96 
9.075.24 
6.829.80 
9238.92 
10.544.88 
8.323.68 
11,387.28 
13,309.44 
9.090.24 
12.541.56 
15.622.32 
15256.80 
20.116.80 
25.451.04 
13.617.12 
17.957.16 
22.714.08 
1224528 
15.797.28 
19.524.96 
11.122.08 
14.349.12 
17.734.08 
12.996.64 
17.677.20 
20287.08 
11251.32 
14.510.28 
16.859.40 
7.892.64 
10.472.52 
13.169.76 
8.717.40 
11.639.40 
14,637.24 
11,071.92 
14,691.00 
18,474.84 
13293.84 
17.639.04 
22.182.12 
14.976.36 
19.871.64 
24.989.64 
16,453.68 
21.831.36 
27.454.80 
14.820.00 
19.667.88 
24.728.76 
11,648.28 


Appendix  10— Historical  Home  Market  Values  and  Interest  Rates— Continued 


Ana 


Guam 


Puerto  Rice 


SL  Croix.  VI 


Year 


1994 
.  1996 
"l986 

Tgor 
1^ 

~1M» 

"1990 
T991 

"1^ 

1994 
"l996 
"iMft 

1987 

"isn 

1M) 

1990 

I991 

19^ 

Twi 
1M6 


1966 


Interest  rate 
(percent) 


9.333 


7.000 


10250 
10376 

TTobb 


10.375 


10.500 
~10-i2S 


9.49t 
..._.„__ 

iao6d 

7i75 


102S0 

io!s^ 


10875 


10.375 
1033^ 
■"Vi75 

T792 

10250 


Irxxxne 
level 


Middte 
Upper 
Lower 
Middte 
Upper 
Lower 
Middte 
Upper 
Lower 
Middte 
Upper 
Low«r 
Middte 
Upper 
Lower 
Middte 
Upper 
Lower 
Middte 
Upper 
Lower 
Middte 
Uppe» 
Lower 
Middle 
Upper 
Lower 
Middte 
Upper 
Lower 
Middte 
Upper 
Lower 


Upper 
Lower 


Upper 
Lower 

lltililfa 

IMKIuM 

Upper 
Lower 
Middte 
Upper 
Lower 
Middte 
Upper 
Lower 
Middte 
Upper 
Lower 
Middte 
Upper 
Lower 

Uooer 
Lower 

Upper 
Lower 

Upper 
Lower 


Unoer 
Lower 


Upper 
Lower 
Middte 
Upper 


Market 
value 


255.476 

310.845 

180.000 

250588 

278.443 

192.575 

260593 

283,138 

65,363 

79,688 

170,384 

74,841 

91,802 

188.786 

84271 

103.920 

207287 

93,709 

116.079 

225.736 

103,174 

128,151 

244245 

119,4S1 

140.986 

268.670 

130.865 

162.534 

309,777 

144,738 

189280 

258.978 

133.452 

188240 

244.375 

130.748 

180074 

224347 

56.323 

68.989 

99.8S7 

60266 

73.818 

106.847 

64.486 

78.985 

114,326 

70.964 

86.884 

122^29 

78.027 

95.572 

134.582 

82.800 

1002S6 

141.100 

62271 

84721 

151J946 

61.389 

84.08r 

151.878 

66.843 

102232 

143.633 

69.714 

107.367 

168.386 

48.995 

63.491 

107.738 


Annual 
P&l* 


16,523.40 

20,104.56 

14,320.32 

19.936.08 

22,152.12 

12299.64 

16,643.88 

18,083.76 

5,622.84 

6,855.36 

14,657  40 

6,505.08 

7.979.40 

16,409.16 

7.704.36 

9.500.64 

18,950.76 

8,145.12 

10,089.48 

19.620.72 

9,08024 

11253.60 

21,448.32 

9.662.04 

12.001.08 

22.87320 

10.554.60 

13.109.88 

24.98628 

9,954.48 

13,017.84 

17,811.36 

1129032 

15,925.44 

20674.56 

9.t00.8O 

12.584.36 

15.616.08 

4,84524 

5.934.84 

8.590.32 

5,346.36 

6.548.64 

9,478.86 

5,837.04 

7.149.48 

10348.44 

6.165.48 

7.561.84 

10.632.72 

6.782:04 

8,307i» 

11,696.04 

6,324.48 

7,657.68 

10,777.44 

4,438.68 

6,038.88 

10.830.72 

3.97044 

5.43828 

9.822.96 

5.04&16 

7,720.92 

10847.64 

4,813.92 

7,413.96 

11,627.40 

4214.88 

5,461.80 

9267.60 
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Area 


Year 


St  Thomas,  VI 


Washington,  DC  (DC) 


1987 

1988 

1989 

1990 

1991 

1992 

1993 

1994 

1996 

1986 

1987 

1988 

1989 

1990 

1991 

19» 

1993 

1994 

1996 

1966 

1987 

1988 


Interest  rate 
(percent) 


1990 


12.000 

u.oioo 

1l"75b 

11.250 

"ia25b 

si.sao 

8!375 

9.083 

"9!b42 

10.250 

i2!6bb 

12.000 
11.750 

iiisb 
loiso 

9.000 

"a'iso 

9.083 
8i92 

ib!25b 

10.250 
10.500 

9.875 


Irnome 
ievel 


Lower 

Middle  

Upper 

Lower 

Middle  

Upper 

Lower 

Middle  

Upper 

Lower 

Middle 

Upper. 

Lower 

Middle 

Upper 

Lower 

Middle  

Upper 

Lower 

Middle  

Upper 

Lower 

Middle 

Upper 

Lower 

Middle  

Upper 

Lower 

Middle  

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle  

Upper 

Lower  .„ 

Middte  

Upper 

Lower  ._ 

Middte  

Upper 

Lower 

Middte 

Upper 

Lower 

Middte  „ 

Upper 

Lower 

Middte  

Upper 

Lower 

Middte  

Upper 

Lower 

Middte  _ 

Upper 

Lower 

Middte  

Upper 

Lower 

Middle  

Upper 

Lower 

Middte  

Upper 

Lower 

Middte  


Marlcet 
value 


54,140 
70.157 
1 19,042 
66,051 
85,592 
145,231 
64,730 
83,880 
142,326 
80,912 
104,850 
177,908 
85,281 
110,500 
187,500 
103.635 
151,866 
188,037 
1 12,962 
174,161 
194,004 
77,409 
128,076 
210,035 
86,304 
124.863 
180,796 
92.023 
1 16.437 
138,973 
103,617 
131,108 
156,484 
121.129 
153.265 
182.929 
126.943 
160,622 
191.710 
122.500 
155.000 
185.000 
126.900 
180,700 
210,800 
128,930 
183,591 
214,173 
139,680 
198,829 
231,949 
106.533 
190,164 
195,381 
137.936 
197,134 
187,673 
64,778 
99.213 
173,448 
70,543 
113.015 
187,324 
76,327 
126.817 
202.310 
82.128 
140,619 
218,495 
87,877 
140,974 


Annual 

p&r 


5,346.12 
6,927.72 
11,754.96 
6.522.36 
8,451.96 
14.341.08 
6,272.52 
8,128.20 
13,791.84 
7,544.28 
9,776.28 
16,588.32 
7,336.32 
9,505.80 
16,129.80 
8.365.68 
12.258.96 
15.178.68 
8,242.44 
12.708.00 
14,155.92 
6,024.00 
9,966.84 
16,344.96 
6,691.32 
9.680.88 
14.017.44 
7.916.40 
10.016.52 
11,955.24 
10,231.80 
12,946.44 
15,452.28 
11,961.12 
15,134.40 
18,063.60 
12,301.20 
15,564.84 
18,577.32 
11,422.08 
14,452.32 
17,249.64 
10,916.64 
15,544.80 
18,134.28 
9,959.04 
14,181.24 
16,543.56 
10,074.00 
14,339.88 
16,728.48 
8,290.44 
14,798.52 
15,204.60 
9,987.00 
14,273.16 
13.588.08 
5,572.56 
8,534.88 
14,921.04 
6,068.52 
9,722.16 
16,114.68 
6.702.60 
11,136.48 
17,765.88 
6,701.52 
11,474.40 
17.829.00 
7,325.52 
11,751.84 
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Appendix  10— Historical  Home  Market  Values  and  Interest  Rates— Continued 


Area 


Washington,  DC  (MD) 


Washington,  DC  (VA) 


Year 


1991 


1992 


1993 


1994 


1996 


1986 
1987 
1988 


1990 
'l991 


1992 
1993 
1994 
1996 
1M6 


1987 


1988 


1989 


19d0 


1991 


1992 


1993 

1994 


Interest  rate 
(percent) 


9.250 


8^13 


7^75 


8.677 


7.625 


10250 


10.125 


10.375 


10.000 


9.875 
8.750 


8.313 
A375 


8.688 
6!896 


10.250 


10.125 


10.500 


9.500 


10.000 


8.938 


8.250 


7.500 


Income 
tevei 


Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

MidcAe 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middle 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middle 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middle 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower. 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 


Market 
value 


235.975 

90.104 
144.550 
242.000 

90.828 
127.270 
241.230 

93.369 
115.021 
286.564 

82.242 
104,657 
305,541 

73,177 
110,425 
290.563 

60,029 

92,955 
110,600 

66,032 
102,250 
121.660 

73.295 
113.498 
135.043 

81.357 
125,983 
149,898 

89,493 
138,581 
164.888 

93.475 
144,748 
169.958 
104,198 
131,118 
207,502 

92,655 
118,911 
204,264 

90,963 
167,349 
214,030 
109,369 
222.845 
224.792 

70,857 

79,954 
132,568 

76,526 

86,350 
143,173 

83,413 

94.122 
156.059 

90.086 
.101.652 
168.544 

97.293 
109,784 
182.028 
103.462 
117,650 
187,000 
100.103 
126.315 
182.810 

94,905 
T26,874 
181,705 

99,657 


Annual 
P«J* 


19,671.24 
7.116.12 

11,416.08 

19,112.40 
6,589.32 
9,233.04 

17,500.56 
6,190.80 
7.626.48 

19.000.56 
6.170.04 
7,851.72 

22.922.64 
4,972.20 
7,503.12 

19.743.24 
5,164.08 
7,996.56 
9,514.44 
5,621.64 
8,705.04 

10.357.56 
6.370.68 
9,865.20 

11,737.80 
6,854.04 

10,613.64 

12,628.44 
7,460.28 

11,552.28 

13,745.28 
7,059.48 

10,931.88 

12.835.80 
7,559.28 
9.512.28 

15,053.64 
6,143.52 
7.884.36 

13.543.68 
6,831.24 

12,567.72 

16,073.40 
6,912.12 

14,083.80 

14,206.80 
6,095.52 
6,878.16 

11.404.20 
6.515.04 
7,351.44 

12,189.00 
7,324.92 
8,265.36 

13,704.36 
7,271.88 
8,205.60 

13,606.24 
8,196.60 
9,249.00 

15,335.28 
7,947.48 
9,037.44 

14,364.60 
7,219.56 
9,110.04 

13,184.52 
6,370.44 
8,516.40 

12,196.92 
7,490.88 


IMI 
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Appendix  10— Historical  Home  Marmet  Values  and  Interest  Rates— Continued 


Area 


'Principal  and  interest  assuraes  80  financing. 


Year 


1996 


Interest  rate 
(percent) 


7.083 


Inooroe 


MicMIe  ..„. 

Upper 

Lower 

MkMe 

Upper  


Market 
value 


167.876 
228.191 
108.327 
169.472 
206,918 


Appendix  1 1  .—Historical  Housing  Data 


Year 


Anchorage,  AK: 

1987  

1968  

1988  ~ 
1980  -IZ 

1982 

1998 

1984  

1986 

1996  „ 

Totals  .... 

Faifbanttt.  AK: 
1966  „ 

1987  

1988  

1989  

1990 

1992 

1993  

1994 

1996 

1986 


Totals 

Juneau,.  AK: 

1966  ._.. 

1967  

T968 

1966  

1980  

199e 

1993 

1994  

1996 

1996 


Totals 


Nome.  AK: 

1986  ^ 

1987  „ 
1986  .. 

1988  .. 
1990  .. 

1982  .. 

1983  .. 
1994  .. 
1996  „ 
1996  „ 


Totals 

HonoliAj.  HI: 

1986  ...„ 

1987  _... 


Weights 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10X6 

12.92 

13.78 

18.88 


Lowrer 
amoufrts 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.06 

12.92 

13.78 

16.88 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.06 

12.92 

ia78 

18.88 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.06 

12.92 

13.78 

1&86 


100.00 


6.31 
6.77 


7,411.56 
6.46g.9& 
6,517.44 
6,235.80 
5,229.00 
5,074.92 
5,053.92 
4.906.92 
6,218.76 
5^400.96 


6,654.00 
5,736.24 
5,681.28 
5,313.96 
4,353.24 
5.472.84 
4.953.84 
5.184.60 
5,186.76 
4,716.12 


7,650.60 

ft  ftOQ  Ofi 
0(099.90 

6.712.68 
6.352.06 
6,746.86 
6.911.04 
6,241.92 
6.307.32 
7.681.80 
7.386.72 


7,061.56 
6.497.04 
6.916.56 
7.039.56 
6.348.96 
5.492.04 
4.023.96 
5.596.S6 
6.101.16 
5,229.48 


8.364.24 
937310* 


SutttotaJ 


467.67 
437:99 
533.78 
438.38 
403.68 
422.23 
509.44 
633.97 
856.95 
1,021.40 

5.726.49 


419.87 
388.34 
465.30 
373.57 
336.07 
455.34 
499.35 
669.85 
714.74 
890.40 

5,21^83 


482.75 
453.59 
549.77 
446.55 
520.86 
575.00 
629.19 
814.91 
1,058.55 
1,395.18 

6.926.35 


446.85 
439.85 
566.47 
494.88 
490.14 
456.94 
405.62 
723.08 
840.74 
987.33 

5,861.90 


527.78 
634.56 


Middle 
amounts 


9.856.32 
8,716.12 
8.895.60 
8,628J2 
7.490.40 
7,430.88 
7,061.88 
6,733.56 
7.822.76 
7.287.24 


8.654.40 
7.821.72 
8,163.52 
8,164.32 
7,193.40 
7.832.52 
7,233.36 
7.649.64 
6,337.80 
5,990.76 


9.038.28 
8.052.36 
8.235.96 
7.966.68 
8,536.08 
8.836.68 
8.234.04 
7.974.72 
10,358.16 
9,298.44 


Subtotal 


9.364.80 
8.591.76 
9.146.76 
9.309.36 
8,396.16 
7.531.32 
5.518i» 
7,674.60 
8,812.80 
7,707.60 


11.549.52 
13.735.56 


621.93 
590.01 
728.55 
606.60 
578.26 
618.25 
711.84 
869.96 
1,Q5a42 
1.375.83 

7,751.67 


546.09 
529.58 
679.23 
573.95 
555.33 
651.67 
729.12 
988.33 
873.35 
1,131.06 

7,246.66 


570.32 

545.14 

674.53 

560.06 

658.99 

736.21 

82a99 

1.030.33 

1,427.35 

1.755.56 

8,787.47 


590.92 
581.66 
749.12 
654.45 
648.18 
626.61 
556.22 
991.56 
1.214.40 
1.455.19 

8,066.31 


72a77 
929.90 


Upper 
amounts 


12.071.28 
10,398.36 
10.291.08 
10,390.20 

9.874.32 
10,767.84 

9.324.48 

8.478.60 
10,048.80 

9,034.68 


11.811.36 

10.526.64 

10,842.24 

10.627.44 

9.217.08 

10.582.44 

8,253.24 

8.685.72 

8.157.48 

7.493.16 


10.708.92 

9.652.44 

9.999.84 

9.799.20 

10.609.06 

11.300.76 

9.568.08 

9.564.36 

12.231.48 

10.963.20 


Annual 

p&r 


12.618.72 
17.152.44 
6.976.80 
10.914.84 
13,326.60 


11.266.80 

10.335.96 

11.004.24 

11.199.96 

10.101.12 

9.454.68 

6,927.36 

9.634.68 

11.524.44 

9.003.84 


13.292D4 
16.582.92 


Subtotal 


761.70 

703.97 

842.84 

730.43 

762.30 

895.88 

939.91 

1,095.44 

1.384.72 

1.705.75 

9.822.94 


745.30 

712.66 

887.98 

747.11 

711.56 

880.46 

831.93 

1.122.20 

1,124.10 

1.414.71 

9.178.00 


675.73 

653.47 

818.99 

688.88 

819.02 

940.22 

964.46 

1.235.72 

1,685.50 

2,069.85 

10.551.84 


710.94 

699.74 

901.25 

787.36 

779.81 

786.63 

698.28 

1,244.80 

1.588.07 

1.699.92 

9.896.80 


836.73 
1,122.66 


Apf»ENDix  1 1. ^-Historical  Housinq  Data— Continued 


Year 

Weights 

Lower 
amounts 

Subtotal 

MkMte 
anxMints 

Subtotal 

Upper 
amounts 

Subtotal 

1988  „ 

8.19 

10.828.56 

886.86 

16,620.48 

1.361.22 

20.758.44 

1.700.12 

1989  ..._ _ -... 

7.(» 

13.555.68 

952.96 

21,025.20 

1.478.07 

23,124.36 

1.625.64 

1990  

7.72 

18,591.24 

1.435.24 

28.835.52 

2226.10 

32.628.12 

2.518.89 

1991  

8.32 

16.168.56 

1.34522 

24268.44 

2.019.13 

28.947.12 

2,408.40 

1992  .._._ „ 

10.06 

15.064.80 

1.518.53 

23.500.44 

2.368.84 

25.907.28 

2.611.45 

1993  - 

12.92 

13.067.40 

1,688.31 

21.195.60 

2,738.47 

24,248.52 

3.132.91 

1994  „ _ _ _ -... 

13.78 

20.041=44 

2.761.71 

-26.388.00 

3.63627 

31.400.76 

4.327.02 

1996 _ - _ ™... 

18.88 

14.606.04 

2.757.62 
14.508.79 

20.374.32 

3.846.67 
21.333.44 

25.510.44 

4.816.37 

Totals                   - 

100.00 

25.102.19 

• 

Hik).  HI: 

1986  

6.31 
6.77 

4.340.76 
5.166.00 

273.90 
349.74 

6.193.44 
7.14324 

390.81 
483.60 

8.411.88 
9,221.88 

530.79 

1987  

624.32 

1 988  

8.19 

6.25428 

512.23 

8.444.88 

691.64 

10,459.92 

856.67 

1989  

7.03 

6,795.60 

477.73 

9,006.24 

633.14 

10.777.32 

757.65 

1990  .._ „... 

7.72 

5,825.16 

449.70 

9.361.44 

722.70 

14.132.52 

1.091.03 

1991  - 

8.32 

10.474.44 

871.47 

14.11428 

1,174.31 

15,93420 

1.325.73 

1992 „    

10.08 

9;319.32 

939.39 

11.611.68 

1,170.46 

14,103.60 

1.421.64 

1993 

12.92 

826920 

1.068.38 

11.19528 

1,446.43 

13.065.96 

1.688.12 

1994  ™ 

13.78 

9.124.68 

1257.38 

12.927.72 

1,781.44 

15:604.32 

2.15028 

1996  „ 

18.88 

7.392.84 

1.395.77 
7,595.69 

10.519.92 

1,986.16 
10,480.69 

11.741.76 

2216.84 

Totals 

100.00 

12.663.07 

Kayua  Kona.  Hi: 

1986  :. _ 

6.31 

6.63228 

418.50 

9255.84 

584.04 

10,314.60 

650.85 

1987  _ „ 

6.77 

7,725.36 

523.01 

10.637.76 

720.18 

12,194.52 

825.57 

1988  

8.19 

9202.80 

753.71 

12.541.44 

1,027.14 

14,691.00 

1203.19 

1989 - 

7.03 

9,874.32 

694.16 

13,345.56 

938.19 

15.902.16 

1.117.92 

1990  _ 

7.72 

11,579.88 

893.97 

16.336.32 

1261.16 

19,364.40 

1.404.93 

1991  

8.32 

12.096.60 

1.006.44 

15.949.08 

1,326.96 

20.059.44 

1.668.95 

1992  

10.08 

11,395.32 

1.148.65 

15,891.84 

1,601.90 

18.60528 

1.875.41 

1993  

12.92 

9,938.64 

1284.07 

14.180.16 

1.832.08 

16.939.08 

2.188.53 

1994  

13.78 

12.111.00 

1.668.90 

17.169.96 

2.366.02 

17.830.44 

2.457.03 

1996  - - 

18.88 

9,186.12 

1.734.34 
10.125.75 

12206.40 

2.304.57 
13.962.24 

14,039.88 

2.650.73 

Totals                                 

100.00 

16,133.11 

Kauai.  HI: 

1986 

6.31 
6.77 

5.858.76 
6.829.80 

369.69 
462.38 

7.572.96 
9238.92 

477.85 
625.47 

9.07524 
10.544.88 

572.65 

1987 

713.89 

1988  - 

8.19 

8.323.68 

681.71 

11.38728 

932.62 

13.309.44 

1.090.04 

1989  »... 

7.03 

9.09024 

639.04 

12.541.56 

881.67 

15.622.32 

1.09825 

1990     

7.72 

8.32 

10.08 

15,256.80 
13.617.12 
12.24528 

1.177.82 
1.132.94 
1234.32 

20.116.80 
17.957.16 
15.797.28 

1.553.02 
1.494.04 
1,592.37 

25.451.04 
22.714.08 
19.524.96 

1.964.82 

1991  

1.889.81 

1992  

1.968.12 

1993  

12.92 

11,122.08 

1.436.97 

14.349.12 

1.853.91 

17,734.08 

229124 

1994  .... 

13.78 

12,995.64 

1.790.80 

17.677.20 

2,435.92 

20287.08 

2.795.56 

1996        

18.88 

11,251.32 

2,12425 
11.049.92 

14,510.28 

2.739.54 
14,586.41 

16,859.40 

3,183.05 

Totals 

100.00 

17,567.43 

Maui.  HI: 

^ 

1986  „ „ 

6.31 

7.892.64 

498.03 

10.472.52 

660.82 

13.169.76 

831.01 

1987  _ „ - 

6.77 

8.717.40 

590.17 

11.639.40 

787.99 

14.63724 

990.94 

1988  - 

8.19 

11.071.92 

906.79 

14.691.00 

1203.19 

18.474.84 

1,513.09 

1989 

7.03 

13.293.84 

934.56 

17.639.04 

1240.02 

22.182.12 

1,559.40 

1990  - 

7.72 

14,976.36 

1.156.17 

19.871.64 

1.534.09 

24.989.64 

1.929.20 

1991  

8.32 

16.453.68 

1.368.95 

21.831.36 

1.816.37 

27.454.80 

2284.24 

1992  

10.08 

14,820.00 

1.493.86 

19,667.88 

1,982.52 

24.728.76 

2,492.66 

1993  

12.92 

11.64828 

1.504.96 

16.523.40 

2.134.82 

20.104.56 

2.597.51 

1994  

13.78 

14.320.32 

1.973.34 

19.936.08 

2.747.19 

22,152.12 

3.052.56 

1996  

18.88 

12.299.64 

2.322.17 
12.749.00 

16.643.88 

3.142.36 
17249.37 

18.083.76 

3.41421 

Totals 

100.00 

20.664.82 

Guam: 

1986  

6.31 
6.77 

5.622.84 
6.505.08 

354.80 
440.39 

6.855.36 
7,979.40 

432.57 
54021 

14.657.40 
16.409.16 

924.88 

1987  

1.110.90 

1988     

8.19 
7.03 

7.704.36 
8.145.12 

630.99 
572.60 

9,500.64 
10.089.48 

778.10 
709.29 

18,950.76 
19.620.72 

1.552.07 

1989  

1,379.34 

IMI 
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Ye» 


1990 
1991 
1992 
1993 
1994 
1996 


Totals 


Puerto  Rico: 

1986  ... 

1987  .... 

1988  .... 

1989  .... 

1990  .... 

1991  .... 

1992  .... 

1993  .... 

1994  .... 
1996  .... 


Totals 

St.  Croix,  Vh 

1986  

1987  

1988  

1989  ..„. 

1990 

1991 

1992 

1993  

1994  

1996  


Total*  „.. 

St  Thomas.  VI: 

1986  _. 

1987  ™ 

U 

U 

1990 

1991 

1992 

1993 

1994 

1996 


Totals 


Wasttnglon,  DC  (DC): 

1986  

1987  

IS 

U 

1990 

1991 

1992 

1993 

1994 

1996 


Totals 


Washington.  DC  (MD): 

1986  

1987  

1988  „... 

1969  

1900  

1991  _ 


Weights 


7.72 
8.32 
10.08 
12.92 
13.78 
18.88 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13,78 

18.88 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 


100.00 


6.31 
,6.77 
8.19 
7.03 
7.72 
8.32 


Lower 
amounts 


9,060.24 

9,662.04 
10.554.60 

9,954.48 
11.290.32 

9,100.80 


Sut>total 


4.845.24 
5.346.36 
5,837.04 
6,165.48 
6,782.04 
6,324.48 
4,438.68 
3,970.44 
5,048.16 
4,813.92 


4,214.88 
5,346.12 
6,522.36 
6.272.52 
7,544.28 
7,336.32 
8.365.68 
8.242.44 
6,024.00 
6,691.32 


7,916.40 
10.231.80 
11.961.12 
12.301.20 
11.422i» 
10.916.64 

9.959.04 
10.074.00 

8.290.44 

9,987.00 


5,572.56 
6,066.52 
6,702.60 
6,701.52 
7,325.52 
7,116.12 
6,589.32 
6,190.80 
6.170.04 
4.972.20 


5,164.08 
5,621.64 
6,370.68 
6,854.04 
7,460.28 
7.059.48 


699.45 
803.88 
1.063.90 
1,286.12 
1.555.81 
1,718.23 

9,126.17 


305.73 
361.95 
47a05 
433.43 
523.57 
526.20 
447.42 
512.98 
695.64 
908.87 

5,193.84 


265.96 
361.93 
534.18 
440.96 
582.42 
610.38 
843.26 

1.064.92 
830.11 

1,263.32 

6,797.44 


499.52 

692.69 

979.62 

864.77 

881.78 

908.26 

1,003^7 

1,301.56 

1,142.42 

1.885.56 

10,160.04 


351.63 
410.84 
548.94 
471.12 
565.53 
592.06 
664.20 
799.86 
850.23 
938.75 

6.193.15 


325.85 
380.59 
521.76 
481.84 
575.93 
587.35 


Middk) 
amounts 


11,253.60 
12,001.08 
13,109.88 
13,017.84 
15,925.44 
12.534.36 


5,934.84 
6,548.64 
7,149.48 
7,551.84 
8,307.00 
7,657.68 
6,038.88 
5,438.28 
7,720.92 
7,413.96 


5,461.80 
6,927.72 
8,451.96 
8,128.20 
9,776.28 
9,505.80 
12,258.96 
12,708.00 
9,966.84 
9.680.88 


10.016.52 
12,946.44 
15,134.40 
15,564.84 
14,45Z32 
15,544.80 
14,181.24 
14,339.88 
14,798.52 
14.273.16 


8.534.88 

9,722.16 

11.136.48 

11,474.40 

11,751.84 

11.416.06 

9.233.04 

7.626.48 

7,851.72 

7.503.12 


7,996.56 

8,705.04 

9,865.20 

10,613.64 

11.552.28 

10,931.88 


Subtotal 


868.78 
998.49 
1,321.48 
1.681.90 
2.194.53 
2,366.49 

11,891.84 


374.49 
443.34 
585.54 
530.89 
641.30 
637.12 
608.72 
702.63 
1,063.94 
1,399:76 

6,987.73 


344.64 

469.01 

692.22 

571.41 

754.73 

790.88 

1,235.70 

1,641.87 

1,373.43 

1.827.75 

9.701.64 


632.04 
876.47 
1.239.51 
1,094.21 
1,115.72 
1.293.33 
1,429.47 
1,852.71 
2,039.24 
2,694.77 

14.267.47 


538.55 
658.19 
912.08 
806.65 
907.24 
949.82 
930.69 
985.34 
1,081.97 
1,416.59 

9,187.12 


504.58 
589.33 
807.96 
746.14 
891.84 
909.53 


Upper 
amounts 


21,448.32 
22,873.20 
24,986.28 
17,811.36 
20,674.56 
15,616.08 


8,590.32 
9,478.80 
10,348.44 
10.632.72 
11,696.04 
10,777.44 
10,830.72 
9,822.96 
10,847.64 
11,627.40 


9,267.60 
11,754.96 
14.341.08 
13,791.84 
16,588.32 
16,129.80 
15,178.68 
14,155.92 
16,344.96 
14,017.44 


11,955.24 
15.452.28 
18.063.60 
18,577.32 
17,249.64 
18,134.28 
16,543.56 
16,728.48 
15.204.60 
13,588.08 


14,921.04 
16,114.68 
17,765.88 
17.829.00 
19,671.24 
19.112.40 
17,500.56 
19,000.56 
22,922.64 
19.743.24 


9.514.44 
10357.56 
11,737.80 
12.628.44 
13,745.28 
12,835.80 


Subtotal 


1,655.81 
1,903.05 
2,518.62 
2,301.23 
2,848.95 
2,948.32 

19,143.17 


542.05 

641.71 

847.54 

747.48 

90Z93 

896.68 

1,091.74 

1.269.13 

1,494.80 

2.195.25 

10.629.31 


584.79 
795.81 
1,174.53 
969.57 
1.280.62 
1,342.00 
1,530.01 
1,828.94 
2,252.34 
2,646.49 

14.405.10 


754.38 
1,046.12 
1,479.41 
1,305.99 
1,331.67 
1,508.77 
1,667.59 
2,161.32 
2.095.19 
2.565.43 

15,915.87 


941.52 
1,090.96 
1,455.03 
1,253.38 
1,518.62 
1.590.15 
1,764.06 
2,454.87 
3,158.74 
3J27.52 

18.954.85 


600.36 
701.21 
961.33 
887.78 
1,061.14 
1,06794 


Appendix  1 1  .—Historical  Housing  Data— Continued 


Year 

Weights 

Lower 
amounts 

Subtotal 

Middle 
amounts 

Subtotal 

Upper 
amounts 

Subtotal 

1992  

10.08 

7,55928 

761.98 

9,51228 

958.84 

15,053.64 

1,517.41 

1993  :. 

12.92 

6,143.52 

793.74 

7,884.36 

1.018.66 

13,543.68 

1,749.84 

1994  

13.78 

6,831.24 

941.34 

12,567.72 

1.731.83 

16,073.40 

2214.91 

1996  

18.88 

6,912.12 

1,305.01 
6,675.39 

14,083.80 

2.659.02 
10,817.73 

14,206.80 

2,682.24 

Totals 

100.00 

13.444  16 

Washington,  DC  (VA): 

1986  

6.31 

6,095.52 

384.63 

6,878.16 

434.01 

11,404.20 

719.61 

1987  

6.77 

6,515.04 

441.07 

7,351.44 

497.69 

12,189.00 

825.20 

1988  

8.19 

7,324.92 

599.91 

8,265.36 

676.93 

13,704.36 

1,122.39 

1989  

7.03 

7.271.88 

511.21 

8,205.60 

576.85 

13,60524 

956.45 

1990  

7.72 

8,196.60 

632.78 

9,249.00 

714.02 

15,33528 

1,183.88 

1991  

8.32 

7,947.48 

661.23 

9,037.44 

751.92 

14,364.60 

1,195.13 

1992 

10.08 

7,219.56 

727.73 

9,110.04 

918.29 

13,184.52 

1,329.00 

1993  

12.92 

6,370.44 

823.06 

8,516.40 

1,100.32 

12,196.92 

1,575.84 

1994  

13.78 

7,490.88 

1,032.24 

12,618.72 

1,738.86 

17,152.44 

2,363.61 

1996  -... 

18.88 

6,976.80 

1,317.22 
7,131.08 

10,914.84 

2.060.72 
9,469.61 

13,326.60 

2,516.06 

Totals  

100.00 

13,787.17 

Appendix  12.— Summary  of  Rental  Analyses 


IMI 


1996  Data  medians 

B&NB 

Non-Brkr 

Broker 

« 

$ 

» 

S 

» 

$ 

Anchorage,  AK: 

^ 

Low  

126 

$525 

117 

$550 

9 

$500 

Middle  

216 

650 

207 

650 

9 

650 

High 

143 

1,013 

113 

1,000 

30 

1,025 

Fairt>anks,  AK: 

Low  

106 

531 

98 

525 

8 

537 

Middle  

173 

672 

165 

650 

8 

694 

High 

216 

866 

198 

850 

18 

882 

Juneau,  AK: 

Low  

43 

725 

34 

750 

9 

700 

Middle  

58 

875 

49 

900 

9 

850 

High 

83 

1238 

65 

1250 

18 

1225 

Nome,  AK: 

Low  

6 

638 

2 

625 

4 

650 

Middle  

8 

869 

4 

875 

4 

863 

High 

10 

994 

4 

1,000 

6 

988 

Honolulu,  HI: 

Low  

226 

775 

208 

750 

18 

800 

Middle  

125 

948 

107 

895 

18 

1,000 

High 

333 

1263 

297 

1.150 

36 

1,375 

HHo,  HI: 

Low  

40 

463 

31 

400 

9 

525 

Middle  

40 

575 

31 

476 

9 

675 

High 

147 

713 

129 

650 

18 

775 

Kailua  Kona,  HI: 

Low  

125 

664 

.  116 

625 

9 

703 

Middle  

104 

730 

95 

635 

9 

825 

High 

142 

1,029 

124 

990 

18 

1,068 

Kauai,  HI: 

Low  

48 

563 

39 

525 

9 

600 

Middle  .: 

30 

688 

21 

625 

9 

750 

High 

392 

881 

374 

800 

18 

963 

Maui.  HI: 

Low 

155 

650 

146 

650 

9 

650 

Middle  _ 

134 

763 

125 

725 

9 

800 

High 

555 

950 

537 

900 

18 

1,000 

Guam: 

Low  

51 

650 

42 

600 

9 

700 

Middto  

103 

888 

94 

750 

9 

1,025 

High 

153 

1,075 

135 

1,000 

18 

1,150 

Puerto  Rico: 

Low  

30 

593 

12 

499 

18 

688 
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Appendix  12.— Summary  of  Refttal  Analyses— Ck)ntinued 


1996  Datamedums 


B&NB 


Middto  _. 

High - 

St  Croix,  VI: 

Low  

Middte  ......„..„„... 

High 

St  Thomas,  VI: 

Low  

Middte  

High 

Washington,  OC  (CX)) 

Low  „ 

Middte  _.. 

High „.... 

Washmglon,  OC  (MD) 

Low  _....... 

Middte  

High 

Washington.  DC  (VA) 

Low  

Middte  

High 


40 
53 

37 
36 
47 

39 
34 
28 

253 

186 
140 

77 
127 
120 

42 
226 

157 


1.525 

525 
700 
925 

775 

975 

1,463 

438 

573 

1,275 

545 

678 

1,113 

628 

862 

1,188 


Non-Brkr 


22 

19 

28 
27 
29 

30 
25 
10 

244 

177 
122 

68 
118 
102 

33 
217 
139 


808 
1,550 

450 
600 
650 

700 

850 

1,400 

425 
595 

1.000 

540 

655 

1,075 

605 

823 

1,125 


Broker 


18 
34 


18 

9 

9 

18 

9 

9 

18 


9 

18 

9 

9 

18 


1,125 
1,500 

600 

BOO 

1.200 

850 
1,100 
1,525 

450 

550 

1.550 

550 

700 

1.150 

650 

900 

1.250 


Appendix  13 — Housing  Cost  Analysis 

[1996  Sun/ey] 


ArKhomge,  AK: 

Maintenanc*  

Insurance  

Utilities  „. 

Real  estate  taxes 
Housing 


Total  annual  cost 


Fairt»nks,  AK: 

Maintenance 

Insurance  

Utilities  

Real  estate  taxes 
Housing 


Annual  costs 


Lower  income 


Owner 


$317 
286 
2,226 
1,509 
5.725 


Renter 


$101 
1.956 


10.063 


Total  annual  cost 


Juneau,  AK: 

MaintenarKe  

Insurance  

UtJMies  

Real  estate  taxes 
Housing „. 


Total  annual  cost 

Nome,  AK; 

MamtenarKe  

Insurance  

Utilities  

Real  estate  taxes 

Housing 

Total  annual  cost 


375 

260 

2.661 

1.110 

5.213 


9.609 


366 

266 

2.563 

1.344 

6.926 


11,465 


379 
337 

3.687 
878 

5.852 


11,133 


6,300 
8,356 


Middte  i(xx)me 


Owner 


$373 
316 
2.565 
1.860 
7.752 


120 
2.325 


6.372 
8.817 


123 
2.246 


8.700 
11,069 


147 
3.210 


7.656 
11.013 


Renter 


$101 
2.226 


7,800 


12.«)6 

10,127 

442 
282 

3.057 
1.398 
7.249 

120 
2.651 

8.064 

12.428 

10.835 

431 

271 
2.959 
1.812 

123 
2.563 

8,787 

lasbb 

14.260 

13.186 

446 

423 
4.284 
1.269 

147 
3.687 

8,068 

10,428 

14,490 

14,262 

Upper  income 


Owner 


$429 
359 
2,903 
2,439 
9,823 

15,953 


508 

306 

3,464 

1,854 

9,178 


Renter 


$109 
2,384 


12,156 
14.649 


131 
2.840 


10.392 


15.310 

13.363 

496 

311 
3.355 
2.139 

129 
2.748 

10.552 

14,856 

16.853 

17,733 

513 

473 
4.882 
1,659 

154 
3.966 

9,897 

11,928 

17,424 

16,048 

Appendix  13— Housing  Cost  Analysis— Continued 

[1996  Sunrey] 


Annual  costs 

• 

Lower  income 

Middle  1 

ncome 

Upper  income 

Owner 

Renter 

Owner 

Renter 

'Owner 

Renter 

Honolulu,  HI: 

Maintenance  

Insurance  

Utilities  

422 

694 

1,768 

678 

14,509 

497 

971 

2.008 

974 

21.333 

25.783 

539 

808 

2.232 

545 

10.481 

14.605 

500 

817 

2.232 

782 

13.962 

18.293 

434 
1.006 
2.270 

675 
14,586 

18,971 

544 
778 

1.898 

737 

17.249 

21.206 

650 

1.930 

2.184 

527 

11.892 

17.183 

197 
614 

1.201 
9 

6.988 

9.009 

404 
2.632 
2,151 

773 

571 

1.325 

2.247 

1.??? 

25.102 

30.467 

619 

821 

2,507 

695 

12,663 

17.305 

574 

874 

2.507 

819 

16,133 

20,907 

499 

1.279 

2,553 

793 

17,567 

22.691 

626 

854 

2.124 

20.665 
25.104 

748 
2,320 
2,406 

741 
19,143 

25,3,S8 

227 

1.001 

1.326 

627 

10,629 

13.810 

464 

3.617 
2,420 
1.388 

397 
1,576 

399 
1,768 

466 
1,880 

HousinQ     

9,300 
11,273 

11,376 
13,543 

15,156 

Total  annual  cost 

18,071 

17.502 

Hllo,  HI: 

458 
781 

1,956 
33? 

7,596 

Insurance    

579 
1,735 

579 
1,956 

e^goo 

9.435 

625 

1,956 

732 

utilities          

2.085 

RaaI  A^tate  taxes 

Housing 

5,556 
7.870 

8,556 

Total  annual  cost ^ 

11,123 

11,373 

Kailua  Kona,  HI: 

Maintenance              

425 

786 

1,956 

499 

10,126 

Insurance  

625 
1.735 

7,968 

10,328 

732 

Utilities        

2,085 

RA£|I  A^AtA  tflVAfi 

Housing            

8,760 
11,341 

579 
1,988 

8^256 

10,823 

610 

1.671 

9.\SB 

11.437 

386 

1.962 

ia656 

13.004 

""'239 

1,075 

12.348 

Total  annual  cost  

13.792 

15.165 

Kauai  County.  HI: 

MaintAnancfi                                          

369 

811 

1,988 

462 

11.050 

Insurance            

579 
1.761 

705 

Utilities            

2.119 

RaaI  AstAtP  tavAfi 

HousinQ       

6.756 
9.096 

10,572 

Total  annual  cost  

14.680 

13.396 

Maui  County,  HI: 
Maint  AHA  nGA 

463 

597 

1.671 

490 

12,749 

Insurance  

610 
1.489 

732 

Utilities 

1,777 

RaaI  p^ate  taxes 

Housing 

7,800 
9,899 

I'l.iob 

Total  annual  cost  

15,970 

13.909 

Guam:                                                 » 

553 
1,398 
1,962 

391 
9,126 

Insurance  

Utilities  

DaaI  o^atA  tnvAft 

388 
1,785 

459 
2.066 

Housing         

7300 
9,973 

239 
975 

12,900 

Total  annual  cost 

13,430 

15,425 

Puerto  Rico: 

Maintenance  

167 
402 

1,075 
0 

5,194 

Insurance  

Utilities  

273 
1,134 

Real  estate  taxes _ 

Housing            

7,116 
8.330 

11,592 
12.906 

18,300 

.    Total  annual  cost  

6,838 

19,707 

St.  Croix,  VI: 

343 
1,838 
1,881 

393 

Insurance  — 

Utilities                

850 
1.665 

850 
1.881 

"1.026 
2,007 

Real  estate  taxes  ., 

IMI 
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Appejoix  13— Housing  Cost  Analysis— Continued 

(1996  Survey] 

Annual  costs 

Lower  income 

Midde  Income 

Upp«»r 

income 

Owmer 

Renter 

Owner 

Renter 

Owner 

Renter 

Housing _ 

6.797 

6,300 
8,815 

9.702 
15.662 

365 

3.717 

2.151 

1,239 

14,267 

21.739 

387 
274 

2.341 
722 

9.187 

12.911 

387 

225 

2.118 

1.811 

10.818 

15.359 

387 

202 

2.363 

1.964 

9.470 

14.386 

8.400 
11.131 

~    625 
1.881 

UJOO 

14.206 

14.405 
22.294 

420 

3.803 

2,420 

1,278 

15.916 

23.837 

445 

685 

2.644 

2.851 

18.955 

25.580 

445 
238 

2.382 

2,758 

13,444 

19,267 

445 

228 

2.664 

2.718 

13.787 

19.842 

11.100 

Total  annual  cost  . 

11.252 

14.127 

St  Thomas.  VI: 

Maintenance  „ 

310 

2.684 

1.881 

612 

10.160 

Insurance  

Utilities  

Real  estate  taxes 

625 

1.666 

1.020 
2,007 

Housing „    

9.300 
11.590 

"""107 

1.795 

"" wse 

7.158 

17,556 

Total  annual  cost 

15.647 

20.583 

Washington,  OC  (IX^: 

Maintenance  ....„ _ 

329 
199 

2.037 
474 

6.193 

insurance  

Utilities  „ 

Real  estate  taxes 

107 
2.037 

125 
2.179 

Housing 

6,876 
9.020 

"96 
1,855 

15,300 

Total  annual  cost 

9,232 

17,604 

Washington,  OC  (MO): 

Maintenance  

329 

227 

1,856 

1,237 

6,675 

Insurance  

Utilities 

Real  estate  taxes 

96 
1.645 

105 
1,978 

Housing 

6.540 
8,281 

92 

1.821 

""a536 

9.449 

8.136 
10.087 

13,356 

Total  annual  cost  _ _ 

10,323 

15,439 

Washington.  OC  (VA): 

Maintenance  

329 
•  175 
2.062 
1.369 
7,131 

Insurance  

Utilities  

Real  estate  taxes  .- „„ 

91 
2.062 

104 
2,202 

Housing 

10.344 
12.497 

14,256 

Total  annual  cost 

11,066 

16,562 

Housing  Cost  Analysis— Composites 

(1996  Survey] 


HI0.HI  

Kaiua  Kona.  HI  _.. 


I  om  waigni _. 

Hawaii  County,  HI 


St  Croix.  VI 

St  Thomas.  VI 


Total  weight ... 
Vvgin  Islands 


Washington.  DC,  DC  . 
Washington.  DC,  MD 
Washington.  OC.  VA  . 


Weights 


82.88 
17.12 


100.00 


46.42 
53.58 


100.00 


33.34 
33.33 
33.33 


Annual  costs 


Lower  income 


Owner 


$11,123 
13.792 


11.580 

11.252 
15.647 


13.607 

9.232 
10.323 
11.066 


Renter 


$7,870 
10.328 


8.291 

8.815 
11.500 


10.302 

7.158 
8,281 
9,449 


Middto  iTKome 


Owner 


$14,606 
18.293 


15,236 

15.662 
21,739 


18,918 

12,911 
15.359 
14.386 


Renter 


$9,435 
11.341 


9.761 

11.131 
14.206 


12.779 

9.020 
10.087 
12.497 


Upper  income 


Owner 


$17,305 
20.907 


17.922 

22.294 
23.837 


23.121 

25.580 
19.267 
19.842 


Renter 


$11,373 
15.165 


12.022 

14.127 
20.583 


17.586 

17.604 
15.439 
16.562 


Housing  Cost  Analysis— Composites— Continued 

(1996  Survey] 


Location 

Weights 

Annual  costs 

Lower  income 

Midde  moome 

Upper  income 

Owner 

Renter 

Owner 

Renter 

Otmer 

Renter 

Total  weioht  -. 

100.00 

21,563 

10.207 

8.296 

14.219 

10.535 

DC  area  

16.535 

Appendix  14 — Housing  Analysis 

(1996  Survey] 


Owners 

Renters 

• 

Total  annual 
cost 

Total  cost  DC 
area 

Index 

Total  annual 
cost 

Total  cost  OC 
area 

Index 

Anchorage,  AK: 

Lower  Income  _ 

Middle  income 

Upper  income  „ 

$10,063 
12,856 
15,953 

$10,207 
14.219 
21.563 

10.207 
14,219 
21363 

10,207 
14,219 
21,563 

10.207 
14,219 
21,563 

10,207 
14,219 
21.563 

10.207 
14.219 
21.563 

tO.207 
14.219 
21.563 

10,207 
14,219 
21,563 

10.207 
14,219 
21,563 

10,207 
14,219 
21,563 

10,207 
14.219 
21,563 

98.59 
90.41 
73.98 

94.14 
87.40 
71.00 

11232 

100.29 

78.16 

109.07 

101.91 

8031 

177.05 
181.33 
141.29 

113.45 

107.15 

83.11 

t43.82 
133.42 
105.23 

156.46 
149.14 
116.42 

131.58 
120.85 
117.60 

66.99 
63.36 
64.04 

13331 
133.05 
107.23 

$8356 
10,127 
14,649 

8317 
10,835 
13363 

11,069 
13.186 
17.733 

11.013 
14.262 
16.048 

11.273 
13.543 
17.502 

8.291 

9.761 

12.022 

9.096 
10.823 
13.396 

9.899 
11.437 
13.909 

9.973 
13.004 
15,425 

8,330 
12,906 
19,707 

10,302 
12,779 
17,586 

$8,296 
10,535 
16.535 

8.296 
10.535 
16.535 

8.296 
10.535 
16.535 

8.296 
10.535 
16.535 

8.296 
10.535 
16.535 

8.296 
10.535 
16.535 

8.296 
10.535 
16.535 

8.296 
10,535 
16.535 

8,296 
10,535 
16,535 

8,296 
10.535 
16.535 

8.296 
10.535 
16.535 

100.72 
96.13 
88.59 

Faiitnnks.  AK: 

Lower  income  „ 

Middle  income 

Upper  income  „ _ _... 

9,609 
12,428 
15,310 

106.28 

102.85 

80.82 

Juneau.  AK: 

Lower  income  _ _ 

Middle  income _ 

Upper  income  

11,465 
14,260 
16353 

133.43 
125.16 
107.25 

Nome.  AK: 

Lower  income  _ 

^Middle  income 

Uooer  irKxxne  

11,133 
14.490 
17,424 

132.75 

•  135.38 

97.05 

Honolulu,  HI: 

Lower  income  „ 

Middle  income ^ 

Upper  income  

18,071 
25,783 
30,467 

135.88 
128.55 
105.85 

Hawaii  County,  HI: 

Lower  income  

11,580 
15.236 
17.922 

99.94 

Middle  inconw — 

Upper  Income  

92.65 
72.71 

Kauai  County.  HI: 

Lower  income  

14.680 
18.971 
22,691 

109.64 

Middte  income 

102.73 

Upper  iTKome  

81.02 

Maui  County,  HI: 

H-Ower  Income  

Middle  income 

15.970 
21.206 
25.104 

119.32 
108.56 

Upper  income  _ 

84.12 

Guam: 

LoMver  income  

Middle  income 

Upper  income  ._ 

13.430 
17.183 
25,3S8 

120.21 

123.44 

93.29 

Puerto  Rico: 

Lower  income  

Middle  income  .    

6,838 

9.009 

13.810 

100.41 
122.51 

Upper  income  _... 

119.18 

Virgin  Islands: 

Lower  income  

Middle  income _ 

Upper  income  -.., 

13.607 
18.918 
23.121 

124.18 
121.30 
106.36 

;mi 
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Appendix  15— Private  Transportation  Cost  Analysis 

(1996  Survey} 


Appendix  15— Private  Transportation  Cost  Analysis— Continued 

(1996  Survey] 


Anchorage,  AK: 

Fuel  

Maintenanoetofl  _ 

Tres  _ 

Licanse  and  registration 

Miscellaneous  tax 

Oeprectalion  

FinarKe  expense 

Insurance 

Total  annual  cost  .... 


Fairtanks,  AK: 

Fuel  _ „.. 

MaMenanGe^oi 

Tres  _ 

License  and  registraiarr. 

Miscellaneous  tax 

Depreciation  

Finance  expense 

Irtsuranoe _. „„„ 


Annual  costs 


Honda  Civic 

1.5L4cylDX 

4  dr  sedan 


Total  annual  cost 


Juneau;AK: 

Fuel  .„ 

MaiiMnanoa/oa „ 

Tires  

License  and  registratioa 

MfeceUaneous  tax 

Depradaflion 

Fnanoe  expens*  .... 

Insurance 

Total  annual  cost  ... 

NonM,AK: 

Fuel  

Maintenanoa/oi 

Tires  

Licanse  and  ragistralion  . 

Mtscetoneous  tax 

Depreciation  .._ _.„ 

Finance  expense 

InsuranoB 

Total  annoal  eost  _.. 

HenoUu,  HI: 

Fuei  „ 

Mainten«ioi/oi  ..Z 

Tres  

Uoense  and  registration  . 

Mwceteneous  tax 

DepfBdatien  ....„.._.__._ 

Finance  etpenae  ...._ 

Insurarwa _ 

Total  annoal  cost 


Hk>.  HI: 

Fuel  ..._ 

MainteimiuWtoi 

Twm  _ 

License  and  regialralion 

Mhceianoous  tax 

Depreciation 

FinarKe  expense „ 


$1,016 

92T 

94 

38 

50 

1,^5 

614 

1,40t 


6,109 


971 

817 

103 

38 

0 

2.782 

787 

1,307 


6,805 


926 

850 

106 

38 

0 

2.373 

696 

83t 


5,819 


1.300 

740 

12B 

38 

0 

2.710 

660 

1.001 


6,576 


806 

413 

111 

81 

0 

2.432 

792 

2.10O 


6,734 


846 

470 

109 

51 

0 

2.635 

823 


Ford  Taurus 

3.0L  6  cyl  GL 

4  dr  sedan 


$1,524 

917 

124 

38 

50 

3,430 

845 

1,146 

8.074 


Chevrolet  S10 
Blazer  4.3L  6 
cyl  4WD  2  dr 


8U)50 


1.388 

788 

138 

38 

0 

3, 195 

830 

730 

7,106 


1.950 

746 

177 

38 

0 

4.242 

877 

937 

8.967 


1.208 

447 

134 

96 

0 

3.087 

913 

2.1S0 

8.085 


1.269 

473 

156 

66 

0 

3.106 

900 


$1,905 

859 

129 

38- 

50 

2.753 

934 

1.349 

8.017 


Insurance 

Total  annual  cost 


Kailua  Kona,  HI: 

Fuel  ._. 

Maintenance/oil  

Tires  „ 

License  and  registration 

Miscellaneous  tax 

Depreciation  

Finance  expense 

Insurance 


1,456 

1.820 

760 

797 

136 

130 

38 

38 

0 

0 

3,622 

2.667 

936 

962 

1,103 

1,401 

Total  annual  cost 


7.874 


1.735 

827 

131 

38 

0 

2.564 

927 

1.068 

7.268 


2.438 
822 
188. 

38 

8 

3.736 

966 

1.251 

9.417 


1.510 

476 

164 

110 

0 

2.963 

1.121 

2.608 

8.971 


1.586 
500 

128 

74 

0 

3.534 
1.212 


Kauai,  HI: 

Fuel  ....„ _.. 

4taintenance/oil 

Tres  

License  and  registration 

Miscellaneous  tax „... 

Depreciation  .._ 

Finance  expense 

Insurance „ 


Total  annual  cost 


Maui,  HI: 

Fuel  ....; 

Maintenance/oH  

Tres  

License  and  registration 

Miscellaneous  tax 

Depreciation  — 

FiTMmce  expense — 

Insurance 


Total  annual  cost 


Guam: 

Fuel  

Maintenaince/oi 

Tres  

License  and  registration 

Miscellaneous  tax „... 

Depreciation  

Finance  expense „. 

Insurance 


Total  annual  cost 


Puerto  Rico: 

■  U6I ••■■■•■•>■••■«■•• 

Maintenance/oil „. 

Tres  „ 

License  and  registration 

Miscellaneous  tax 

Depredation  

Finance  expense 

Insurance 


Total  annual  cost 

St  Croix,  VI: 

Fuel  

Maintenance/oil  

Tres  


Annual  costs 


Honda  Civic 

1.5L4cylDX 

4dr  sedan 


2,349 


7,283 


925 

498 

86 

51 

0 

2,747 

900 

2.348 


7,555 


856 

524 

104 

54 

0 

2,934 

914 

2278 


7,664 


875 

557 

104 

64 

0 

2,156 

735 

2,168 


6,658 


789 

515 

91 

24 

0 

2,979 

877 

1,504 


6.779 


605 
337 

9a 

88 

0 
2,680 
1,063 
1,788 


6,651 


553 
366 
128 


Ford  Taurus 

3.0L  6  cyl  GL 

4  dr  sedan 


2.064 
8.041 


1,387 

449 

164 

66 

0 

3.212 

992 

2.064 

8.333 


1.284 

491 

155 

66 

0 

4.005 

1,118 

2,165 

9.284 


1.313 

532 

151 

75 

0 

3.241 

934 

1.896 

8.141 


1,184 

556 

143 

28 

0 

4,435 

1,141 

1,895 

9,381 


907 

323 

128 

88 

0 

3,891 

1.346 

1,942 

8,625 


830 
396 
191 


Chevrolet  310 
Blazer  4.3L  6 
cyl  4WD  2  dr 


2,410 
9,453 


1.734 

477 

105 

74 

-.0 

3,456 

1,279 

2,421 

9.546 


1,606 

519 

159 

76 

0 

4,500 

1,446 

2,116 

10,422 


1,641 

560 

123 

86 

0 

3,863 

1,271 

2,250 

9.794 


1,480 

573 

132 

30 

0 

3,694 

1,230 

1,952 

9,091 


1.134 

346 

105 

100 

0 

3.406 

1,521 

2.173 

8.785 


1,037 
444 
177 
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Appendix  15— Private  Transportation  Cost  Analysis— Continued 

[19%  Survey] 


Annual  costs. 


Honda  Civic 

1.5L4cyl  DX 

4  dr  sedan 


License  and  registration 

Miscellaneous  fax 

Depreciation  _ 

Finance  expense 

Insurance 


Total  annual  cost 


St. 


Thomas,  VI: 

Fuel  „ 

Makitenanoe/oil  

Tires  

License  and  registration 

Miscellaneous  tax  ..._ 

Depreciation  

Finance  expense _. 

Insurance „ 


Total  annual  cost 


Washington,  DC  (DC): 

Fue*  _ 

MaintenarK»/oit  ..„ 

Twes  _ 

License  and  registration 

Miscellaneous  t» 

Deprectatiorr 

Finance  expense 

Irisurance 


Total  annual  cost 


Washington,  DC  (MO): 

Fuel  _ 

Maintenafx»/oii _. 

Vns  _ 

License  and  registration 

K4isceilaneous  tax 

Depreciation  

Finance  expense „. 

InsurarKe 


Total  annual  cost 


Washington,  DC  (VA): 

Fuel  „ 

Maintenance/oil  ... 
Tres  


License  and  registration 

Miscellaneous  tax 

DepreciatKxi  „. 

Finance  expense 

InsurarKe 


Total  annual  cost 


50 

0 

2,486 

904 

1,943 


6,430 


777 

430 

85 

50 

0 

2,886 

846 

1,565 


Ford  Taurus 

3.0L  6  cyl  GL 

4  dr  sedan 


6,639 


612 

294 

76 

74 

0 

2,452 

671 

1,421 


5,600 


614 

286 

78 

85 

0 

M06 

598 

,413 


5.180 


568 

302 

76 

48 

391 

2,216 

645 

755 


5,001 


Private  Transportation  (Dost  Analysis— Composites 

(1996  Survey] 


59 

0 

3,956 

1,209 

2,854 

9,495 


1,165 

457 

127 

59 

0 

3,956 

1.036 

2,451 

9,251 


918 

309 

91 

74 

0 

3.163 

781 

1.348 

6.684 


922 

253 

86 

85 

0 

3.127 

751 

1.243 

6,467 


852 

309 

92 

53 

419 

3.159 

795 

678 

6.357 


Chevrolet  SIC 
Blazer  4.3L  6 
cyl  4WD  2  dr 


Location 


Hiio.  HI 


Annual  costs 


71 

0 

4,907 

1,661 

3,473 

11,770 


1,457 

497 

07 

•71 

0 

3,113 

1.106 

2.511 

8.852 


1.147 

260 

114 

107 

0 

3.166 
973 

1.596 

7.363 


1,152 

257 

98 

112 

0 

2,773 

883 

1.496 

6,771 


1,065 

288 

98 

53 

609 

2.485 

883 

758 

6.239 


Honda  Civic 

1.5L4cylDX 

4  dr  sedan 

$7,283 


Ford  Taurus 

3.0L  6  cyl  GL 

4  dr  sedan 

$8,041 


Chevrol^  S10 
Blazer  4.3L  6 
cyl  4WD  2  dr 

$9,453 
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Private  Transportation  Cost  Analysis— Composites— Continued 

(1996  Sun/ey] 


Weights 

Annual  costs 

Location 

Honda  Civic 

1.5L4cylDX 

4  dr  sedan 

Ford  Taurus 

3.0L  6  cyl  GL 

4  dr  sedan 

Chevrolet  S10 
Blazer  4.3L  6 
cyl  4WD  2  dr 

Kailua  Kona.  HI  

17.12 

7.555 

8.333 

9,546 

Total  weioht                

100.00 

7,330 

6,430 
6,639 

8.091 

9.495 
9.251 

Hawaii  Countv  HI      .             '. 

9,469 

St  Croix  VI                         

46.42 
53.58 

11,770 

St  Thomas  VI          

8,852 

Total  M/pioht                                                                                 

100.00 

6,542 

5,600 
5,180 
5,001 

9.364 

6.684 
6,467 
6,357 

Virain  Islands      

10,207 

• 

WashifKiton  DC  DC 

33.34 
33.33 
33.33 

7,363 

Washinoton  DC  MD                             „ 

6.771 

Washinoton  DC  VA  

6.239 

Total  weioht                                            

100.00 

5.260 

6,503 

DC  area   

6.791 

Appendix  16— Auto  Insurance  Calculation  Worksheet— Special  Limits  Adjustments 

(Location:  Guam] 


Allowance  area — original  values 


Bl  100/300 

PD  25 

Med/PIP  .... 
UM  15/30  .. 

CM  100  

CL200  


Totals* 


Honda 


121.50 

81.00 

25.00 

8.00 

375.00 

793.50 


1,371.00 


Ford 


121.50 

81.00 

25.00 

8.00 

489.50 

1,024.50 


1,716.50 


Chevy 


121.50 

81.00 

25.00 

8.00 

515.00 

1.076.50 


1,794.00 


Reference  area— special  lifnits 


DC 

Bl  100/300  

PD  25 

Med/PlP  

UM  100/300  .... 

CM  100  

CL250  


Totals'  .. 
MD 

Bl  100/300  

PO  25 

Med/PIP  

UM  100/300  .... 

CM  100  

CL250  


Totals'  .. 
VA 

Bl  100/300  

PD  25 

Med/PIP  „. 

UM  100/300  .... 

CM  100  

CL250  


Totals' 


Honda 


323.74 
129.26 


266.06 
591.40 


1,310.46 

351.50 
135.60 


21&80 
458.63 


1,164.53 

210.58 
86.75 


115.07 
249.53 


661.93 


Fold 


313.74 
125.26 


250.66 
546.14 

1,234.80 

344.93 
133.44 


151.87 
355.60 

985.84 

211.92 
87.35 


82.87 
206.15 

588.29 


Ct»evy 


307.20 
123.06 


380.34 
671.06 

1,481.66 

333.98 
128.72 


264.47 
469.46 

1.196.63 

199.12 
81.20 


151.60 
284.45 

716.37 


Indexes 


Honda 


104.62 


117.73 


207.12 


Fort 


139.01 


174.12 


291.78 


Chevy 


121.08 


149.92 


250.43 


Allowance  area— ad|usted  values 

Reference  area— nonnal  liiiiiUi 

A(1i«i.4ed  values 

Honda 

Fold 

Ct«9vy 

Honda 

Fort 

Chevy 

Honda 

Fort 

Chevy 

Bl  100/300 

121.50 
81.00 
25.00 
108.07 
375.00 
793.50 

121.50 

81.00 

25.00 

153.69 

489.50 

1,024.50 

121.50 

81.00 

25.00 

132.53 

515.00 

1,076.50 

DC 
Bl  100/300  

323.74 
129.26 
39.26 
71.14 
266.06 
591.40 

313.74 
125.26 
41.74 
71.14 
250.66 
545.14 

1.347.68 

307.20 
123.06 
43.14 
71.14 
380.34 
671.06 

1.595.94 

PO  25 

PD  25               

Med/PIP 

UM  100/300 

Medff>IP  

UM  100/300  

74.43 

98.89 

86.14 

ru  1IY1 

CM  100 

CA  9nn 

CL250    

- 

Totals" 

Totals"  * 

1,504.07 

1.895.19 

1,951.53 

1,420.86 
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Allowance  area— adjusted  values 


Focd 


Chevy 


Reference  area— nofmal  liniils 


MO 

n  10(V300  . 

PO  25 

MecVPIP  „.... 

UM  100/300  

CM  100  

Ct.2S0  


Totals"  . 
VA 

Bl  100/300  

P0  2S 

MecVPIP  

UM  100/300  .... 

CM  100  

CL250  


Totals- 


Honda 


351.50 
135.60 
94.71 
124.70 
21&80 
458.63 


1.383.94 

210.58 

86.75 

36.78 

49.71 

115.07 

249.53 


748.42 


Foitl 


344.93 
133.44 
97.24 
124.70 
151.87 
355.60 

1.207.78 

211.92 
87.35 
39.18 
49.71 
82.87 

206.15 

677.18 


Chevy 


333.98 
128.72 
124.94 
124.70 
264.47 
469.46 

1.446.27 

199.12 

81.20 

41.77 

49.71 

151.60 

284.45 

807.85 


Adjusted  values 


Allowance  area— adjusted  values 


146.81 


102.96 


Fold 


217.13 


145.04 


Chevy 


186.95 


124.49 


Ford 


Chevy 


Reference  area — normal  timits 


MD 

81  100/300  

PD  25 

Med/PIP  

UM  100/300  

CM  100  

CL250  


Totals". 
VA 

81  100/300  

PD  25 

Med/PIP  

UM  100/300  .... 

CM  too  

CL250  


Totals* 


Honda 


351.50 
135.60 
94.71 
124.70 
218.80 
458.63 


1.383.94 

210.58 

86.75 

36.78 

49.71 

115.07 

249.53 


748.42 


Ford 


344.93 
133.44 
9754 
124.70 
151.87 
356.60 

1.207.78 

211.92 
87.35 
39.18 
49.71 
82.87 

206.15 

677.18 


Chevy 


333.98 
128.72 
124.94 
124.70 
264.47 
469.46 

1.446.27 

199.12 

81.20 

41.77 

49.71 

151.60 

284.45 

807.86 


Adjusted  values 


Honda 


176.90 


124.06 


Ford 


Chevy 


224.75 

210.24 

. 

150.13 

140.00 

- 

Notes:  Normal  tonits  coverage  was  priced  in  me  allowance  and  relerance  area,  except  tor  Uninsured  Motorist  (UM),  (or  which  equivalent  coverage  could  not  be 
pnced.  To  estimate  the  cost  of  equivalent  coverage,  the  relative  costs  o<  the  total  premiums  (less  Medical  or  Personal  Injury  Protection  and  Uninsuwd  Motorist  pre- 
miums where  applicable)  lor  each  area  were  compared  to  derive  ndexes  ttiat  were  used  to  adjust  relerence  area  UM  premiums  for  each  o(  the  reterence  area  sun«y 
locations.  These  values  were  then  averaged  and  used  as  the  adjusted  allowance  area  UM  premium. 

•Less  Med/PIP  and  UM 

"Including  MecVPIP  «id  UM 

Auto  Insurance  Calculation  Worksheet— Special  Limits  Adjustments 

[Location:  Puerto  Rico] 


Notes:  Nonnal  limits  coverage  was  priced  in  the  allowance  and  reference  area,  except  lor  Uninsured  Motorist  (UM).  lor  which  equivalent  coverage  could  not  be 
priced.  To  estimate  the  cost  of  equivalent  coverage,  the  relative  costs  o(  the  total  premiums  (less  Medical  or  Personal  Injury  Protection  and  Uninsured  Motonst  pre- 
miums where  applicable)  lor  each  area  were  compared  to  derive  indexes  that  were  used  to  adjust  reterence  area  UM  premiums  for  each  ol  the  reference  area  survey 
locaticms.  These  values  were  then  averaged  and  used  as  the  adjusted  allowance  area  UM  premium. 

•Less  Med/PIP  and  UM 

••Including  Med/PIP  and  UM 

Auto  Insurance  Calculation  Worksheet— Special  Limits  Adjustments 

[Location:  St.  Croix] 


Aaoimance  area— anginal  values 

Reference 

area— special  limits 

Indexes 

Honda 

Ford 

Chevy 

Honcta 

Fond 

Chevy 

Honda 

Fort 

Chevy 

Bl  lOOrJOO 

250.34 

110.10 

8.04 

815.84 
375.68 

250.34 

110.10 

6.04 

1.017.77 
396.54 

250.34 

110.10 

6.04 

DC 

Bl  10(y300  ...    .„ 

PD  25 

323.74 
129.26 

313.74 
125.26 

307.20 
123.06 

PO  25 

~ 

MeiVPiP __ _ „... 

Mmrnr'  

UM  100O00 

UM  100/300 

CM  100 

CL  250  

380.34 
671.06 

1,481.66 

333.98 
128.72 

CM  100 

1.213.20 
443.86 

266.06 
591.40 

250.86 
545.14 

1,234.80 

344.93 
133.44 

143.89 

01.260 

ToWb* 

1.661.96 

1,778.75 

2.017.50 

TotJte* 

MO 

Bl  10(y300  

PD  25 „.. 

MedW) _ „ 

UM  101V300  

CM  100  _ 

CL  250  _ 

Totals'  

VA 
Bl  10(V300  

1,310.46 

351.50 
135.60 

126.06 

136.16 

180.23 

218.80 
45a63 

151.87 

XV>.60 

986.84 

211.92 
87.35 

2S4.47 
469  46 

1,196.63 

199.12 
81.20 

141.86 

1,164.53 

210.58 
86.75 

168.60 

PD  25 

MecVHP  _„ 

UM  10(V300  

CM  100  „... 

CL  ?f>0 

Totals*  



115.07 
249.53 

82.87 
206.15 

588.29 

151.60 
284.46 

716.37 

249.57 

302.02 

"*** 

661.93 

281.63 

/VHowance  area— original 

values 

Reference  area— special  limits 

Indexes 

Honda 

Ford 

Chevy 

^. 

Honda 

Fort 

Chevy 

Honda 

Fort 

Chovy 

Bl  10/20    

155.93 

160.96 

40.24 

155.93 

160.96 

40.24 

156.93 

160.96 

4054 

641.83 
1,661.41 

DC 
81  25/50  

246.40 
121.26 

239.74 
118.60 

234.40 
115.14 

63.28 
132.74 

65.04 
135.72 

66.52 

PD  10 

PD  10 

139.80 

Med/PIP  

IIM 

Med/PIP 

UM  25/50 

- 

CM  250/500  

349.59 
736.90 

483.89 
1,256.49 

CM  500  _ 

CL  500  

212.86 
444.74 

202.26 
411.86 

972.46 

254.47 
131.43 

302.34 
499.40 

1.151.28 

251.56 
129.01 

164.23 
165.69 

136.88 

59.82 
120.05 

239.24 

,105.08 

211.56 

61.28 
122.47 

J'12.29 

CL  500/1000 

332.68 

Totals-  „ 

MD 
81  25/40    

Totals- 

1.403.38 

2,067.27 

2,620.1^ 

1.025.26 

260  66 
134.08 

227.58 
61.99 

PD  10        

124.77 

Med/PIP  

UM  26/40 

CM  500  _ 

158.32 
372.70 

115.62 
292.15 

793.67 

156.10 
86.98 

219.60 
436.02 

1.036.19 

146.62 
80.83 

220.81 
197.72 

151.59 

100.34 
186.34 

41852 
4,30.08 

259.21 

99.89 
185.05 

292.27 

CL  500 

Totals^  

VA 
Bl  25/50  

381.04 

925.76 

156.40 
86.38 

86.27 
205.38 

252.86 
106.35 

PD  20 

199.13 

Medff'IP  

IJM  7S/<iO 

CM  500  - 

CL  500  

61.08 
167.86 

472.01 

111.32 
236.30 

575.07 

405.23 
358.80 

263.09 

792.22 
748.58 

435.85 

576.56 
703.09 

Tctste*  „ 

533.43 

456.62 

Akiwanca  area— adjusted  values 

Relerance  area— nonnal  tmits 

Adjusted  values 

Honda 

Fort 

Chevy 

Honda 

Fort 

Chevy 

Honda 

Fort 

Chevy 

Bl  100«00 _ 

250.34 
110.10 
6.04 
130.21 
915.84 
375.68 

250.34 
110.10 
6.04 
159.08 
1JD17.77 
398.54 

250.34 
110.10 
6.04 
149  03 
1,213.20 
443.86 

DC 

Bl  loorjoo 

323.74 
129.26 
39.26 
71.14 
266.06 
591.40 

313.74 
128.26 
41.74 
71.14 
250.68 
,'>4,6.14 

1,347.68 

307.20 
123.06 
43.14 
71.14 
.180.34 
671.06 

1,595.94 



PO  25 

PD  25 

MetVPIP 

MeiVPIP 

UM  100/300  „. 



UM  100^00 

89.68 

102.36 

96.86 

CM  too  

CM  100  

CL  250 

CL  250  „ 

Totals** 

Totals*-  „... 

1.788.21 

1.941.87 

2.17Z57 

1.420.86 

Allowance  area— adjusted  values 


Bl  100^300  .. 

PD  26 

Med/PIP  .-... 
UM  100/300 

CM  100 

CL  250  


Totals*^ 


Honda 


208.81 
165.34 
40.24 
139.06 
462.13 
927.33 


Fort 


209.04 
165.02 
40.24 
230.13 
630.60 
1.57856 


1.942.91       2.863.59      3,472.53 


Chevy 


207.71 
164.78 
40.24 
234.57 
818.16 
2,007.08 


Reference  area — nonnal  limits 


DC 

Bl  100/300  

PD  25 

MeiVPIP  

UM  100/300  .... 

CM  100  

CL250  


Totals^ 


Honda 


323.74 
129.26 
39.26 
71.14 
266.06 
591.40 


1,420.86 


Fort 


313.74 
126.26 
41.74 
71.14 
250.66 
545.14 

1,347.68 


Chevy 


307.20 
123.06 
43.14 
71.14 
380.34 
671.06 

1,595.94 


/Adjusted  values 


Honda 


204.86 
17158 

97.38 
436.96 
979.89 

1,890.66 


Fort 


204.06 
170.00 

150.50 

599.68 

1,663.11 

2,787.35 


Chevy 


204.35 
172.04 

161.90 

807.42 

2,232.48 

3,57a  19 


(Ml 
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Alkwraiice  area— adjusted  values 


Fofd 


Clievy 


Rflterence  area— nomtal  kmHs 


MO 

a  10(V300  

TO  25 

Me«VPlP  _. 

UM  100A300  

CM  100  

Ct.260  _... 


Totals". 
VA 

a  10(V300  

PO  25 

MejyPtP  

UM  100/300  ... 

CM  100  ....- 

CL250  


Totals" 


351.50 
135.60 
94.71 
124.70 
2ia80 
458.63 


1,383.94 

210.58 

86.75 

36.78 

49.71 

115.07 

249.53 


748.42 


Fofd 


344.93 
133.44 
97.24 
124.70 
151.87 
355.60 

1.207.78 

211.92 
87.35 
39.18 
49.71 
82.87 

206.15 

677.18 


Chevy 


333.98 
128.72 
124.94 
124.70 
264.47 
469.46 

1,446.27 

199.12 

81.20 

41.77 

49.71 

151.60 

284.45 

807.85 


Adjusted  values 


Honda 


210.27 
162.79 

189.03 
483.13 
906.80 

1.962.02 

211.30 
161.65 

130.78 
466.30 
895.31 

1.865.34 


Fofd 


21137 
163.42 


323.23 

635.61 

1.529.36 

2.862.99 

211.69 
161.64 


216.66 

656.51 

1.543.20 

2.789.70 


Chevy 


207.03 
160.60 

315.32 

772.97 

1.788.83 

3.244.75 

211.76 
161.69 


226.49 

874.06 

1.999.94 

3.473.94 


Notes:  Comparable  coverage  was  phced  in  tfie  aHowrance  and  in  the  reference  area,  and  the  premiums  were  compared  to  derive  indexes  lor  each  type  of  cov- 
araga  With  two  exceptions,  these  mdexes  were  used  to  aOfoft  roteronce  area  premiums  by  type  of  coverage  In  each  survey  location  and  the  results  averaged  to  esti- 
mate the  cost  o«  equivaleot  coverage  m  the  aNowanca  area.  The  exceptions  are  Uninsured  Motorist  (UM)  premiums,  v»hich  were  adjusted  using  the  relative  total  cost 
ct  premiums  (less  Medical  and  Personal  Inpjry  Protection  coverage  where  applicatile),  and  Medical  premiums,  which  were  not  adjusted  because  they  were  com- 
parable to  relerence  area  coverage. 

-Less  Med/PiP  and  UM 

"Including  Mee^PIP  and  UM 

Auto  Insurance  Calculation  Worksheet— Special  Limits  Adjustments 

(Location:  SL  TNxnas] 


Alowancs  area— original  values 

RefererKe  area— special  limits 

Indexes 

Honda 

Fold 

Chevy 

• 

Honda 

Fold 

Chevy 

Honda 

Fold 

Chevy 

Bl  1020  

PDin 

138.33 

138.33 

38.23 

293.75 

566.31 

138.33 

139.33 

38.23 

396.87 

1.090.00 

138.33 

139.33 

38.23 

430.57 
1.182.06 

DC 

Bl  25«0  „ 

PO  10 _.... 

Mad _ „... 

UM  25«0  

CM  500  „ 

CL  .«>00  _ 

Totals- 

MO 
Bl  25/40  .„ 

246.40 
121.26 

212.86 
444.74 

239.74 
118.M 

202.26 
411.86 

972.46 

254.47 
131.43 

234.40 
115.14 

302.34 
499.40 

1,151.28 

251.56 
129.01 

56.14 
114.90 

13&00 
124.86 

109.90 

53.07 
103.92 

57.70 
117.48 

196.22 
264.65 

181.45 

54.36 
106.0t 

59.01 
121.01 

MetWIP  .  .  .     

UM  „.    .. 

CM  250^500 

14a41 
236.69 

CL  50^1000 _ 

Toltfs'  

1.126.72 

1.76453 

1.890.28 

1.025.26 

260.66 
134.08 

164.19 

54.99 
108.00 

PO  10 

Med ..._ 

UM  2»40  ...„ 

CM  500  ....„ _.. 

CL500 

Tows* 

VA 

Bl  2SKQ  „ 

PO  20 

Med _ 

UM  2Sffi0  

158.32 
372.70 

115.62 
292.15 

793.67 

156.10 
86.98 

219.60 
436.02 

1.036.19 

146l62 
80.83 

186.54 
149.00 

121.71 

88.02 
161.30 

340  .SO 
270J8 

211.22 

343.25 
373.10 

222.33 

88.62 
160.19 

649.75 
649.39 

373.83 

196.07 
271.10 

925.76 

156.40 
86.38 

86.27 
206.38 

182.43 

94.35 
172.37 

CM  W) 

CL600 .. 

Totate* 

61  i» 
167.86 

472X1 

111.32 
236.30 

575  J)7 

388.79 
500.23 

533.43 

328.70 

Atewancearoa    adjusted  values 

floleuBnca  area    norma)  im»8 

Adjusted  values 

Honda 

Font 

Chevy 

Honda 

Fort 

Chevy 

Honda 

Ford 

Chevy 

Bl  lOtVSOO 

P03S 

186.25 
143.12 
.18  23 
111.66 
388^1 
098.82 

186.44 
M2.86 
3823 
197.39 
517.20 
1.368.39 

164.27 
142.63 
38.23 
169.23 
54&86 
1.427.96 

OC 

Bl  loorjoo  .- 

PO  25 

Me«^PIP  

UM  10(V300  

CM  100  „ _ 

CL  250  ... 

Totals"  ..„ 

323.74 
129.26 
39.26 
71.14 
266.06 
591.40 

313.74 
125.26 
41.74 
71.14 
250.66 
546.14 

1.347.68 

307.20 
123.06 
43.14 
71.14 
380JJ4 
671.06 

1.595.94 

181.75 
148.52 

181.03 
147.16 

181.28 
148.91 

fmtOnnr  «.,.._ _ 

UM  loorioo 

CM  100  

CL  2S0  „ „ 

78.18 
367.16 
738.42 

1.514.03 

129.08 

491.86 

1.442.71 

2.391.83 

116.80 

541.64 

1.588.33 

fatatt"  

1.566.38 

2,460.50 

2,511.19 

1.420.86 

2.576.96 

IMI 
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Allowance  area— adjusted  values 

Reterenoe  area— normal  HmMs 

Adjusted  values 

Honda 

Fold 

Chevy 

Honda 

Fort 

Chevy 

Honda 

Fnrt 

Ctievy 

MO 

Bt  100«00  

PO  25 

Med/PIP  „ 

UM  100O00 

CM  100  „ 

CL  260  

Totals" 

VA     . 
Bl  100^300  

351.50 
136.60 
94.71 
124.70 
218.80 
458.63 

344.93 
133.44 
97.24 
124.70 
151J7 
356.60 

1.207.78 

211.92 
87.35 
39.18 
49.71 
82.87 

206.15 

677.18 

333.98 
128.72 
124.94 
124.70 
264.47 
469.46 

1.446.27 

199.12 

81.20 

41.77 

49.71 

151.60 

284.45 

807  J6 

186.54 
140.92 

"  151.77 
405.96 
683.36 

1.568.55 

187.46 
139.83 

187.50 
141.46 

183.66 
139.02 

277.25 

521.29 

1,326.74 

2.464.24 

187.80 
139.93 

227.49 

518.56 

1,272.71 

1,383.94 

210.58 

86.75 

36.78 

49.71 

115.07 

249.53 

a341.43 
187  87 

PO  25 

Med/PIP  

UM  100/300 

CM  100  

139.96 

105.00 
301.81 
674.68 

1.498.88 

185.83 

538.45 

1.338.72 

2.390.73 

163.40 
58637 

CL250  _ 

Totals" 

1.422.90 

74&42 

2.500.50 

Notes:  Comparable  coverage  was  priced  In  the  allowance  and  In  the  reference  area,  and  the  premiun«s  were  compared  to  derive  irxlexes  for  each  type  of  cov- 
erage. With  two  exceptions,  these  Indexes  were  used  to  adjust  reference  area  premiums  bry  type  of  coverage  In  each  survey  location  and  the  results  averaged  to  esti- 
mate the  cost  at  equivalent  coverage  In  the  allowance  area.  The  exceptions  are  Uninsured  Motorist  (UM)  premiums,  wtiich  were  adjusted  using  the  ralaiive  total  coat 
of  premiums  (less  Medical  and  Personal  Injury  Protection  coverage  where  applicable),  and  Medical  premiums,  whch  were  not  adfusted  tiecause  they  were  com- 
pcuabie  to  relerence  area  coverage. 

'Less  Med/PIP  and  UM 

"Including  Med/PIP  and  UM 

Appendix  17— Air  Fares  Cost  Analysis 

(1996  Survey] 


Locatiofi 


Anchorage,  AK  

Fairbanks,  AK 

Juneau,  AX 

Nome,  AK  _., 

Honolulu,  HI 

Hawaii  County,  HI 

Kauai,  HI 

Maui,  HI 

Guam  ._ 

Puerto  Rico 

Virgin  Islands 


Average  alow^ 

ance  area  air 

fares 


$673 
768 
708 

1,337 
566 
733 
741 
741 

1,267 
435 
561 


Average  DC 
area  air  fares 


$334 

334 
334 
334 
334 
334 
334 
334 
334 
334 
334 


Air  Fares— Composites 

[1996  Survey] 


Appendix  18— Transportation  Analysis 

(1996  Survey] 


Anchorage,  AK: 

1.  Honda  Civic  DX  4  dr  sdn  1.5L  4  cyl .... 

2.  Ford  Taurus  GL  4  dr  sedan  3.0L  6  cyl 


Total  annual 
cost 


$6,109 
8,074 


Total  cost  DC 
area 


$5,316 
6.560 


Index 


201.50 
229.94 
211.96 
400.30 
175.45 
219.46 
221.86 
221.86 
379.34 
130.24 
167.96 


Locatx>n 

Weights 

Costs 

82^ 
17.12 

$731 

Kaitua  Kona.  HI 

741 

Tow „ „ 

100.00 

Hawaii  County,  HI  cost  _. „ 

733 

St.  Croix,  VI  ...„ 

46.42 
5358 

572 

St.  Thomas,  VI  

552 

Total 

1W.00 

Virgin  Islands  cost 

561 

Index 


114.92 
123.08 
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Appendix  1 8— Transportation  Analysis— Continued 

[1996  Survey] 


3.  Chevy  S10  Blazer  4WD  2  dr  4.3L  6  cyl 
Average  Index 


Fairbanks,  AK: 

1 .  Honda  Civic  DX  4  dr  sdn  1.5L  4  cyl 

2.  Ford  Taurus  GL  4  dr  sedan  3.0L  6  cyl  .. 

3.  Chevy  S10  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


Juneau,  AK: 

1.  Honda  Civic  DX  4  dr  sdn  1.5L  4  cyl 

2.  Ford  Taunjs  GL  4  dr  sedan  3.0L  6  cyl  .. 

3.  Chevy  SIC  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


Nome, 
1. 
2. 
3. 


AK: 

Honda  Civic  DX  4  dr  sdn  1 .5L  4  cyl 

Ford  Taurus  GL  4  dr  sedan  3.0L  6  cyl  .. 
Chevy  SIO  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


Honolulu,  HI: 

1.  Honda  Civic  DX  4  dr  sdn  1.5L  4  cyl 

2.  Ford  Taurus  G.  4  dr  sedan  3.0L  6  cyl  .. 

3.  Chevy  SIO  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


Hawaii  County.  HI: 

1.  Honda  Civic  DX  4  dr  sdn  1.5L  4  cyl 

2.  Ford  Taurus  GL  4  dr  sedan  3.0L  6  cy<  .. 

3.  Chevy  SIO  Blazer  4WD  2  dr  4.3L  6  cyt 


Average  index 


Kauai  County.  HI: 

1.  Honda  Civic  DX  4  dr  sdn  1.5L  4  cyl 

Ford  Taunis  GL  4  dr  sedan  3.0L  6  cyl  .. 
Chevy  SIO  Blazer  4WD  2  dr  4.3L  6  cyl 


2. 
3. 


Average  index 


Maui  County,  HI: 

1.  Honda  Civic  DX  4  dr  sdn  1.5L  4  cyl 

2.  Ford  Taunjs  GL  4  dr  sedan  3.0L  6  cyl  .. 

3.  Chevy  SIO  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


Guam: 

1.  Honda  Civic  DX  4  dr  sdn  1 .5L  4  cyl 

2.  Ford  Taunjs  GL  4  dr  sedan  3.0L  6  cyl  .. 

3.  Chevy  SIO  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


Puerto  Rico: 

1.  Honda  Civic  DX  4  dr  sdn  1 .5L  4  cyl 

2.  Ford  Taurus  GL  ^  dr  sedan  3.0L  6  cyl  .. 

3.  Chevy  SIO  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  irxlex 


Virgin  Islands: 

1.  Honda  Civic  DX  4  dr  sdn  1 .5L  4  cyl  .... 

2.  Ford  Taunjs  GL  4  dr  sea^t^  3.0L  6  cyl 


Total  annual 
cost 

Total  cost  DC 
area 

Index 

8.017 

6.863 

116.81 

118  27 

5.316 

,         6.560 

6.863 

6,805 
8,050 
7.874 

128.01 
122.71 
114.73 

121.82 

5.316 
6,560 
6.863 

5.819 
7,105 
7,268 

109.46 
108.31 
106.90 

107  89 

5,316 
6.560 
6.863 

6.576 
8.967 
9.417 

123.70 
136.69 
137.21 

132  53 

5.260 
6,503 
6.791 

6.734 
8.035 
8.971 

128.02 
123.56 
132.10 

127  89 

5.260 
6.503 
6.791 

7.330 
8.091 
9.469 

139.35 
124.42 
139.43 

134  40 

5,260 
6,503 
6.791 

7.664 

9,284 

10,422 

145.70 
142.76 
153.47 

147  31 

5,260 
6,503 
6,791 

6,658 
8.141 
9.794 

126.58 
125.19 
144.22 

132  00 

5,260 
6,503 
6.791 

6.779 
9.381 
9.091 

128.88 
144.26 
133.87 

13567 

5.260 
6.503 
6.791 

6.651 
8.625 
8.785 

126.44 
132.63 
129.36 

12948 

5,260 
6,503 

6.542 
9.364 

124.37 
144.00 
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Appendix  18— Transportatkdn  Analysis— Continued 

(1996  Survey] 


Total  emnual 
cost 

Total  cost  DC 
area 

Index 

3.  Chevy  310  Blazer  4WD  2  dr  4.3L  6  cyl  „ 

10,207 

6,791 

150.30 

Average  index _ .~_ 

139.56 

APPENDIX  19— TRANSPORTATION  SUMMARY 
{1996Sunwy} 


Category 
indexes 

Lower 

ncome 

MMdte  income 

Upperi 

noome 

Weights 

SubMta 

Weights 

SutXotal 

Wei(^ 

Sut)totai 

Anchorage,  AK: 

Private  transportation „ 

Air  tares  and  other  tianaportation  expenses  — _. 

118.27 
201.50 

95.23 
4.77 

100.00 

112.63 
9.61 

122.24 

94.58 
5.42 

100.00 

111.86 
10.92 

■""l22!78 

11522 
12.46 

93.96 
6.04 

100.00 

111.13 
12.17 

Total  weights               .  _  .„  . 

- 

*^ 

Total  indexes: 
Lower _ _ „ 

Middte _ 



93.96 
6.04 

100.00 

Upper .   

94.58 
5.42 

100.00 

94.58 
5.42 

100.00 

12330 

95J23 
4.77 

100.00 

116.01 
10.97 

Fairtjanks.  AK: 

Private  transportation 

Air  fares  and  other  transportation  expenses 

121.82 
229.94 

114.46 
13.89 

Total  weights _ 

126.98 

Total  indexes: 
Lower 

Middte „ 

127.68 

Upper 

9523 
4.77 

100.00 

102.74 
10.11 

112.85 

128.35 

102.04 
11.49 

93.96 
6.04 

100.00 

Juneau,  AK: 

Private  transportatton 

107.89 
211.98 

101.37 

Air  fares  and  other  transportation  expenses 

12  80 

Total  weights  ..„ „ 

-. 

~ 

Total  indexes: 
Lower _. 

Middte „ 

113.53 

125.35 
21.70 

Upper 

114.17 

9523 
4.77 

100.00 

12621 
19.09 

145.30 

94.58 
5.42 

100.00 

93.96 
6.04 

100.00 

Nome,  AK: 

Private  transportatkm 

132.53 
400.30 

124.53 

Air  fares  and  oVttw  transportation  expenses 

24.18 

Total  weights 

Total  indexes: 
Lower 

:::::::::::: 

MkMte 

9523 
4.77 

100.00 

147.05 

33.96 
6.04 

100.00 

Upper „ 

94.58 
5.42 

100.00 

148.71 

121.79 
8.37 

120.96 
9.51 

Honolulu,  HI: 

Private  transportatkxi _ 

Air  (ares  and  ottier  transportation  expenses  

127.89 
175.45 

120.17 
10.60 

Total  weights _ 

130.16 

Total  indexes: 
Lower _ _.......„...._ _..„..„.„... 

130.47 

127.12 
11.89 

Upper 1 

130.77 

Hawaii  County.  HI: 

Private  transportation _. 

134.40 
219.46 

9523 
4.77 

127.99 
10.47 

94.58 
5.42 

93.96 
6.04 

12628 

Air  fares  and  other  transportation  expertses  ^ _... 

1326 

IMI 
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Appendix  19— Transportation  Summary— Continued 

[1996  Survey) 


Appendix  20— Miscellaneous  Expense  Analysis— Category  Index  Development 

(1996  Survey] 


Artctwrage,  AK: 


Price 


Price  DC 
area 


Ratio 


Weights 


Subtotal 


Category 
indexes 

Lower 

income 

Middte 

income 

Upper 

ncome 

Weights 

Subtotal 

Weights 

Subtotal 

Weights 

Subtotal 

Total  wetcMs 

100.00 

100.00 

100.00 

138.46 

Total  iTKJexes: 
Lower 

MkJdte 

139.01 

Upper 

139  54 

95.23 
4.77 

100.00 

140.28 
10.58 

94.58 
5.42 

100.00 

139.33 
12.02 

93.96 
6.04 

100.00 

Kauai  County.  HI: 

Private  transportation  

147.31 
221.86 

138  41 

Air  fares  arxj  other  transportatiop  expenses  

13  40 

Total  weights 

150.86 

Total  indexes: 
Lower 

MkJdte 



151.35 

Upper 

151  81 

95.23 
4.77 

100.00 

125.70 
10.58 

94.58 
5.42 

100.00 

124.85 
12.02 

93.96 
6.04 

100.00 

Maui  County,  HI: 

Private  transportation  

132.00 
221.86 

124.03 
13.40 

Air  fares  and  other  transportation  expenses  

Total  weights 

136.28 

.......>.....«■• 

Total  indexes: 
Lower 

Middte 

136.87 

Upper 

137  43 

95.23 
4.77 

100.00 

129.20 
18.09 

94.58 
5.42 

100.00 

128.32 
20.56 

93.96 
6.04 

100.00 

Guam: 

Private  transportation  

136.67 
379.34 

127.48 
22.91 

Air  fares  and  other  transportation  expenses  

Total  weights _ 

147.29 

Total  indexes: 
Lower „ 

:::::=' 

Middte 

148.88 

Upper 

150  39 

95.23 
4.77 

100.00 

123.30 
6.21 

94.58 
5.42 

100.00 

122.46 
7.06 

93.96 
6.04 

100.00 

Puerto  Rtco: 

Private  transportation 

129.48 
130.24 

121.66 
7.87 

Air  fares  and  other  transportation  expenses  

Total  weights „ _ 

129.51 

Total  ndexes: 
Lower 

Middte. 

129.52 

Upper 

129  53 

95.23 
4.77 

100.00 

132.90 
8.01 

94.58 
5.42 

100.00 

132.00 
9.10 

93.96 
6.04 

100.00 

Virgin  Islands: 

Private  transportation  

139.56 
167.96 

131.13 
10.14 

Air  fares  and  other  traraportation  expenses  

Total  weights 

■ 

140.91 

Total  ndexes: 
Lower „ 

Middte 

141.10 

Upper 





141.27 

Index 


Appendix  20— Miscellaneous  Expense  Analysis— Category  Index  Development— Continued 

[1996  Survey] 

Price 

Price  DC 
area 

Ratk) 

Weights 

Subtotal 

Index 

Medical  care  _ _ 

»J9 

™..„^. 

"    a95 

"aJsq 

11224 

Non-aspirin  pain  reliever 

4.78 

Tetracycline _.   ..    „. 

7.96 

620 

128 

12.02 

15.42 

..•»•••••••••••••»- 

Dentist  dean/check _ 

149.33 

103.28 

1.45 

15.65 

22.63 

.M..a.*» • 

Doctor  oflice  vis* _ ._ _ 

61.00 

53.11 

1.15 

14.56 

16.72 

•  •*■■••■••■•••••»••• 

Hospital  room  ..._ _ 

684.00 

506S7 

1.35 

3.39 

4JS7 

•  ••••»«••••■«••«•••• 

Health  Insurarxx _ 

100.00 
166iX) 

100.00 
213.83 

1.00 
0.78 

44.10 
5.51 

44.10 
428 

Contact  Lenses ~ 

— 

FaiitMmks,  AK: 

Medical  care  : 

114.72 

Norv-aspirin  pain  reliever _ 

5.75 

6.11 

0.94 

4.78 

4.50 

Tetracycline „ 

6.97 

620 

1.12 

12.02 

13.S0 

.  ....■»«»■■-_■>»»■ 

Dentist  dean/c^eck  .   ~.   

172.33 

103.28 

1.67 

15.65 

26.M 

...■■.■■■mn^.i.ii 

Doctor  office  visit  ;._ 

65.00 

53.11 

122 

14.56 

17.82 

_. 

Hospital  room . 

503.00 

506.97 

0.99 

3.39 

3.36 

■  ■■»■■•*■■>■••■■«■• 

Health  Insurance 

loaoo 

206.67 

100.00 
213.83 

1.00 
0.97 

44.10 
5.51 

44.ie 
5.33 

Contact  Lenses 

Juneau,  AK; 

Medical  care  _ ^ 

112.95 

Non-aspirin  pain  reliever _ 

6.94 

6.11 

1.14 

4.78 

5.43 

Tetracycline _ 

8.73 

620 

1.41 

12.02 

16.91 

Dentist  dean/eheck , „. 

151.67 

10328 

1.47 

15.65 

22.98 

Doctor  office  vis*  

52.67 

53.11 

0.99 

14.56 

14.44 

•  ■■>«.«.—»■■  —  ■■■■ 

Hospital  roora 

600.00 

506.97 

1.18 

3.39 

4.01 

Health  Insurarioe 

100.00 

100.00 

1.00 

44.10 

44.10 



Contact  Lenses 

197.33 

213.83 

0.92 

5.51 

5.06 



Nome,  AK: 

Medical  care  

~6.U 

1.14 

5r43 

132.83 

Non-aapirirv  pain  relievar 

6.94 

4.78 

Tetracydioe _ _... 

14.75 

620 

2.38 

i2.oe 

28.58 

Dentist  dearVcheck „ „ „ 

176.50 

10328 

1.71 

15.65 

26.75 

.-5-;S-.--.,^-_-_^ 

Doctor  office  visit  . _ _._ ..._ ^.... 

65.00 
653.00 

53.11 
506.97 

122 

129 

14.56 
3.39 

17.82 
4.37 

Hospital  room _ 

Health  Insurance 

100.00 

100.00 

1.00 

44.10 

44.10 

•  •=£=>■>■=£=£«•••■•• 

Contact  Lenses _ _ 

225.00 

213.83 

1.05 

« 

5.51 

580 



Honolulu,  HI: 

Medical  care  „ „ 

"■■"gJi 

i'is 

104.83 

Non-aspmn  pain  reftever 

6.72 

1.10 

526 

Tetracycline _ „. 

5.95 

620 

0.96 

12.02 

1153 

.».*»•.»••■•»»• 

Dentist  dean/check __    

143.05 

47.73 

623.61 

10328 

53.11 

506.97 

,  1.39 
0.90 
123 

15.65 

14.56 

3.39 

21.68 

13.08 

4.17 

Doctor  oflice  visit  ...„.       „_ 

Hospital  room 



Health  Insurance _ _ 

100.00 

100.00 

1.00 

44.10 

44.10 

■..■■■■■■— 

Contact  Lenses  . _ _ _ 

194.67 

213.83 

0.91 

5.51 

5.02 



Hio,  HI: 

Medkal  care  _ 

101.13 

Non-aspirin  pain  reliever     ._ 

7.10 

6.11 

1.16 

4.78 

5.56 

Tetracycline 

6.46 

620 

1.04 

12.02 

12.51 



Dentist  dean/check 

112.77 

10328 

1.09 

15.65 

17.09 

...,, 

Doctor  office  visit  

48.79 

53.11 

0.92 

14.56 

13.38 

Hospital  room , 

551  .OT 

506.97 

1.09 

3.39 

3.68 

■  ■■■■—«■■■■■■«■■■— 

Health  insurance _ : 

100.00 

100.00 

1.00 

44.10 

44.10 

Contact  Lenses _ _ 

187.17 

213.83 

0.88 

5.51 

4.82 



Kaiiua  Kona.  HI: 

Medical  care  „ 

••....•■..•••.•••>•■ 

•  ^•■■•■*aa  >■•■■*«•■ 

„,..^ ,«.-«. 

. 

112.86 

Non-aspirin  pain  reliever _ 

6.73 

6.11 

1.10 

4.78 

527 

Tetracycline _ _ 

5.56 

620 

0.90 

12.02 

10.77 

»,..•««»».—»«. 

Dentist  dean/bheck . 

173.96 

10326 

1.68 

15.65 

-.-m.,....— ..... 

Dodor  office  visit  _ _ „ 

64.41 

53.11 

1.21 

14.56 

17.« 

Hospital  roorrr .-. 

512.00 

50657 

1.01 

3.39 

3.42 

.  •»»•••»•  M«  ■••• 

Health  Insuranca 

loaoo 

100.00 

1.00 

44.10 

44.10 

—.».««,... 

Contad  Leases 

205.33 

213.83 

0.96 

5.51 

529 



Kauai  County,  HI: 

(Ml 


^4268 


Federal  Register  /  Vol.  62,  No.  57  /  Tuesday,  March  25^  1^97  /  Nytices 


.^     Federal  R^gigter  /-Vol.  62.  No.  5?./  Tuesday,  MarCJi  25.  1997  /polices. 


14269 


Appendix  20— Miscellaneous  Expense  Analysis— Category  Index  Development— Continued 

(1996  Survey] 


Medical  care  _ 

Nor>-aspinn  pain  reliever 

Tetracycline 

Dentist  dearVcheck „ 

Doctor  otfice  visit  

Hospital  room „ 

Health  Insurance 

Contact  Lenses 

Maui  County.  HI: 

MedKal  care  

Norv-aspirin  pain  reliever  . 

Tetracydine 

Dentist  dean/check „. 

Doctor  office  visit  

Hospital  room 

Health  Insurance 

Contact  Lenses 


Guam: 

MedKal  care  _ 

Norv-asptrin  pain  reliever 

Tetracydine 

Dentst  dean/check 

Doctor  otiice  visit  


Price 


InsurarKe 
Contact  Lenses  ... 


Puerto  Rioo: 

MedRaicare  

Non-aspwi  pain  reliever 

Tetracydirte 

DentKt  dean/check . 

Doctor  o«ice  visit  

Hospital  room 

HeaMi  insurance 

Contact  Lenses 


St  Croix.  VI: 

Medfca*  care  

Non-aspirin  pain  reliever 

TeliacyctRW _ 

Dentist  dean/check 

Doctor  olfice  visit  ....... 


HaaMt  tnsurenca . 
Contact  Lenses  ... 

St  Thomas.  VI: 


Non-aspirin  pain  reiever 


OanMBt  dswVcheck 
Doctor  oMce  visit  .... 


HaaWi  Insurance 
Cortadl 


9.05 
6.95 
157.98 
49.82 
611.83 
100.00 
198.34 


6.86 
5.85 
162.98 
60.85 
375.50 
100.00 
187.93 


Price  DC 
area 


8.64 
4.58 
192.33 
63.33 
259.00 
100.00 
440.00 


5.79 

3.92 

73.33 

26.67 

173.33 

100.00 

140.83 


7.66 

5.66 

68.33 

38.33 

550.00 

100.00 

227.59 


7.99 

14.62 

82.75 

6125 

345.00 

100.00 

206.00 


6.11 
6.20 
103.28 
53.11 
506.97 
100.00 
213.83 


6.11 
6.20 
10328 
53.11 
506.97 
100.00 
213.83 


Ratio 


6.11 
620 
10328 
53.11 
506.97 
100.00 
213.83 


6.11 
620 
10328 
53.11 
506.97 
100.00 
213.83 


6.11 
620 
10328 
53.11 
506.97 
100.00 
213.83 


6.11 
620 
10328 
53.11 
506.97 
100.00 
213.83 


1.48 
1.12 
1.53 
0.94 
121 
1.00 
0.93 


1.12 
0.94 
1.58 
1.15 
0.74 
1.00 
0.88 


1.41 
0.74 
1.86 
1.19 
0.51 
1.00 
2.06 


Weights 


0.95 
0.63 
0.71 
0.50 
0.34 
1.00 
0.66 


1.25 
0.91 
0.66 
0.72 
1.08 
1.00 
1.06 


1.31 
2.36 
0.80 
1.15 
0.68 
1.00 
0.96 


4.78 
12.02 
15.65 
14.56 

3.39 
44.10 

5.51 


4.78 
12.02 
15.65 
14.56 

3.39 
44.10 

5.51 


4.78 
12.02 
15.65 
14.56 

3.39 
44.10 

5.51 


Sut)total 


4.78 
12.02 
15.65 
14.56 

3.39 
44.10 

5.51 


4.78 
12.02 
15.65 
14.56 

3.39 
44.10 

5.51 


4.78 
12.02 
15.65 
14.56 

3.39 
44.10 

5.51 


lr)dex 


111.44 

7.08 

13.47 
23.94 
13.66 
4.09 
44.10 

5.11 

109.52 

5.37 

11.33 

24.70 

16.68 
2.51 

44.10 

4.84 

11930 

6.76 

8.88 

29.14 
17.36 

1.73 

44.10 

11.34 

„^ 

7.59 
11.11 

79.42 

7.31 

1.16 

44.10 

3.63 



91.44 

5.99 

10.95 
10.35 

10.51 

3.68 

44.10 

5.86 

11561 

625 
28.33 
12.54 

16.79 

2.31 

44.10 

5.31 

Appendix  21— Miscellaneous  Expense  Analysis— Total  Index  Development 


(1996  Survey] 

Category 

indexes 

Lower  income 

Middto  income 

tipper  income 

Weights* 

Subtotri 

Weights* 

SutMotal 

Weights* 

Subtotal 

11224 

41.36 

46.42 

31.40 

3524 

24.04 

1.  Msdctf  cm  

26.98 

Appendix  21— Miscellaneous  Expense  Analysis— Total  Index  Development— Continued 

(1996  Sun/ey] 

Category 
indexes 

Lower  ifwome 

MxfcJte  income 

Upper 

ncome 

Weights* 

Subtotal 

Weights* 

Subtotal 

Weights* 

Subtotal 

2.  Cash  contritXJtions: 

Lower  income  „ 

107.71 
107.53 
107.36 
100.00 

16.52 

17.79 

Middle  income 

17.18 

18.47 

Upper  irKome  

17.67 
5829 

100.00 
24.04 

18  97 

3.  Personal  insurance/pensions 

42.11 
100.00 

42.11 

51.42 
100.00 

31.40 

51.42 

5829 

Total  weights  

106.32 

47.45 
19.15 

42!l1 

Total  indexes: 
Lower  

Middte 



41.36 
16.52 

105.13 

10424 

36.02 

Fairbanks.  AK: 

1.  Medical  care  

2.  Cash  contributions: 

Lower  income  

114.72 

115.93 
11629 
116.66 
100.00 

27.58 

Middte  irKome 

17.18 
100.00 

31.40 

lirii's 

"    5l"42 
100.00 

19.98 

Upper  Income  

17.67 
5829 

100.00 

20  61 

3.  Personal  insurance/penskxis 

42.11 
100.00 

51.42 

5829 

Total  weights  

108.71 

46.72 
19.36 

** 

Total  indexes: 
Lower  

MkMte 

107.42 

24.04 

Upper  

10648 

41.36 
16.52 

35.47 
2bri5 

Juneau.  AK: 

1.  Medical  care  

2.  Cash  contri>utk>ns: 

Lower  irKX)me  

112.95 

117.12 
117.31 
117.50 
100.00 

27.15 

Middte  income _ 

Upper  iTKome  „ _ 

17.67 
5829 

100.00 

20  76 

3.  Personal  insurance/penskMis 

42.11 
100.00 

42.11 
108.18 

51.42 

5829 

Total  weights  

Total  indexes: 
Lower  

MkMte 

107.04 

Upper  

24.04 

10620 

41.36 
16.52 

42!il 
100.00 

54.94 
2325 

31.40 

17.'l8 

5l"42 

100.00 

41.71 

Nome,  AK: 

1.  Medteal  care  

132.83 

140.72 
140.34 
139.98 
100.00 

31 J3 

2.  Cash  contributwns: 

Lower  income  

MkJdte  income .,.. 

24.11 
5i"42 

32.92 

Upper  Income  

3.  Personal  insurance/jpensions 

17.67 
5829 

100.00 
24.04 

24.73 
5829 

Total  weights  

120.30 

43.36 
19.09 

Total  indexes: 
Lower  

Mid(fle „ 

Upper  „ 

41.36 
16.52 

42.11 
100.00 

114.95 

31.40 
V7.V8 

Honolulu.  HI: 

1.  Medkal  care  „ 

2.  Cash  contributkxir 

Lower  Income  

104.83 

115.53 
114.71 
113.97 
100.00 

2520 

Middte  IrKome 

19.71 

Upper  irxxxne  

17.67 
5829 

100.00 

20.14 

3.  Personal  insuranca/pensmns 

42.11 

51.42 
100.00 

51.42 

5829 

Total  weights  

...~ 

Total  indexes: 
Lower  _ _ 

- 104.56 

IMI 
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Appendix  21— Miscellaneous  Expense  Analysis— Total  Index  Development— Continued 

(1996  Survey] 


Category 
indexes 

Lower 

income 

Middte 

income 

Upper 

income 

Weights* 

Subtotal 

Weights' 

Subtotal 

Weights* 

Subtotal 

Middle 

104.05 

Upper  

103  63 

41.36 
16.52 

41.83 
19.01 

31.40 

31.75 

24.04 

HJIo,  HI: 

1.  Medical  care  

101.13 

115.10 
114.16 
113.26 
100.00 

24.31 

2.  Cash  contributions: 

Lower  income  

Middle  Income 

17.18 

19.61 

Upper  income  

17.67 
58.29 

100.00 

20.01 
58.29 

3.  Personal  insurance/pensions 

42.11 
100.00 

42.11 

51.42 
100.00 

51.42 

Total  weights  

. 

102.95 

Total  indexes: 
Lower  

Middle 

102.78 

Upper  

102.61 

41.36 
16.52 

46.67 
19.33 

31.40 

35.43 

24.04 

Kariua  Kona.  HI: 

1.  Medical  care  

2.  Cash  contnbutions: 

Lower  income  _ 

112.85 

117.01 
116.56 
116.15 
100.00 

27.13 

Middle  income _ 

17.18 

20.03 

Upper  income  

17.67 
5829 

100.00 

20.52 
58.29 

3.  Personal  insurarKe/pensions 

42.11 
100.00 

42.11 

51.42 
100.00 

51.42 

Total  weights  

108.11 

Total  indexes: 
Lower  

Middto 

106.88 

Upper  

105.94 

41.36 
16.52 

46.09 
20.44 

31.40 

34.99 

24.04 

Kauai  County,  HI: 

1.  Medical  care  

111.44 

123.73 
122.78 
121.89 
100.00 

26.79 

2.  Cash  contnbutions: 

Lower  iiKXxne  

Middle  income 

17.18 

21.09 

Upper  income  

42.11 
100.00 

41.36 
16.52 

17;67 
5829 

100.00 

21.54 
58.29 

3.  Personal  insurance/pensions 

42.11 

51.42 
100.00 

51.42 

Total  weights  

Total  indexes: 
Lower  

108.64 

Middto 

. 

31.40 

107.50 

. 

Upper  „ 

106.62 

45.30 
19.84 

34.39 

24.04 

Maui  County,  HI: 

1.  Medical  care  

2.  Cash  contributions: 

Lower  irxxxne  

109.52 

120.09 
119.45 
1 18.87 
100.00 

26.33 

Middte  income 

17.18 

20.52 

Upper  income  

17.67 
5829 

100.00 

21.00 
58.29 

3.  Personal  insurance/pensions 

42.11 
100.00 

42.11 

51.42 
100.00 

51.42 

Total  wetghts  

Total  indexes: 
Lower  

107.25 

Middte „ 

106.33 

Upper  

***"*"'""""*** 

105.62 

41.36 
16.52 

49.34 
19.42 

31.40 

37.46 

24.04 

Gu«n: 

1.  Medical  care  

119.30 

117.57 
117.46 
117.37 

28.68 

2.  Cash  contributions: 

Lower  Income  „ 

Middte  wKome 

17.18 

20.18 

Upper  income  „.      .    . 



17.67 
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Appendix  21— Miscellaneous  Expense  Analysis— Total  Index  Development— Continued 

[1996  Survey 


Category 
indexes 

Lower  mcnme 

Middte 

inconte 

Upper  moome 

Weights* 

Subtotal 

Weights* 

Subtotal 

Weights* 

Subtotal 

3.  Personal  insurance/pensions 

100.00 

42.11 
100.00 

42.11 

51.42 
100.00 

51.42 

5829 
100.00 

5829 

Total  weights  

-.... 

110.87 

iwibe 

Total  indexes: 
Lower                     .  . 

Middte 

31.40 

Upper  _ 

107.71 

4136 
16.52 

32m 

16.65 

24.94 
17;32 

24.04 

Puerto  Rico: 

1 .  Medical  care  „ 

2.  Cash  contributions: 

Lower  income      _ 

79.42 

100.79 
100.79 
100.80 
100.00 

19.09 

Middte  income    

17.18 

Upper  income  

3.  Personal  insurance/pensions 

17.67 
5829 

100.00 

17.81 

42.11 
100.00 

42.11 
91.61 

37B2 
18.68 

51.42 
100.00 

51.42 

5829 

Total  weiohts      

.....„...._.....„ 

Total  indexes: 
Lower            

Middte 

41.36 
16.52 

93.68 

28.71 
19!44 

Upper  

31.40 

17.18 

""5l"42 

100.00 

95.19 

24.04 

„„.„„ 

5829 

100.00 

24.04 

17!67 
5829 

100.00 

St.  Croix.  VI: 

1  Medical  care  

91.44 

113.10 
113.17 
11326 
100.00 

21.98 

2.  Cash  contributions: 

Lower  income    

Middte  irKXKne _...... 

Upper  income  

3.  Personal  insurance/pensioito 

20.01 

42.11 
100.00 

41.36 
16.52 

42.11 
96.61 

51.42 

5829 

Total  weights  

99!57 

36.30 

Total  indexes: 
Lower  _.„.„....„.„... 

Middte 

Upper  „ 

47.82 
19.51 

10028 

31.40 

St.  Thomas,  VI: 

1.  Medical  care  

2.  Cash  contributior>s: 

Lower  income     

115.61 

118.11 
117.95 
117.84 
100.00 

27.79 

Middte  income 

17.18 

2026 

Upper  income  

3.  Personal  insurance/pensiorts 

20.82 

42.11 
100.00 

42.11 
109.44 

51.42 
100.00 

SI  .42 

5829 

Total  weights  _. 



Total  indexes: 
Lower      ^ 

Middte 

107.98 

Upper  .-. 

106.90 

'Numbers  might  not  add  to  100  due  to  rounding. 


Miscellaneous  Expense  Analysis— Composites 

[1996  Swvey] 


Location 

Weights 

Total  indexes 

Lower  in- 
come 

Middte  in- 
come 

Upper  in- 
come 

Hito,  HI „ 

82.88 
17.12 

102.95 
108.11 

102.78 
106.88 

102.61 

Kaitua  Kona,  HI  

105.94 

Total  weioht              .  .. 

100.00 
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Miscellaneous  Expense  Analysis— Composites— Continued 

[1996  Survey] 


Location 


Hawaii  County,  HI  

I 

St.  Croix.  VI ). 

St.  Thomas,  VI 

Total  weigtit 

Virgin  Islands 


Weights 


46.42 
53.58 


100.00 


Total  indexes 


Lower  in- 
come 


103.83 

98.61 
109.44 


104.41 


Middle  in- 
come 


103.48 

99.57 
107.98 


104.08 


Upper  in- 
come 


103.18 

100.28 
106.90 


103.83 


Appendix  22— Component  Expenditure  Amounts 

(1996  Survey] 


Appendix  23— Total  Comparative  Cost  Indexes 

[1996  Survey] 


Anchorage,  AK 


Fairbanks,  AK 


Incomes 

Indexes 

Amounts 

1 

CG&S 

Own 

Rent 

Tm 

Misc 

CG&S 

Own 

Rent 

Tm 

Misc 

Reference  Wls/Amts 

21,600  

39.62 
38.97 
38.37 

107.71 
107.53 
107.36 

115.93 
116.29 
116.66 

117.12 
117.31 
117.50 

140.72 
140.34 
139.98 

116.06 
115.26 
114.51 

115.43 
114.57 
113.75 

123.73 
122.78 
121.89 

120.09 
119.45 
118.87 

117.57 
117.46 
117.37 

101.65 
102.51 
103.39 

100.79 
100.79 
100.80 

115.78 
115.73 
115.71 

25.72 
24.46 
2328 

98.59 
90.41 
73.98 

94.14 
87.40 
71.00 

112.32 

10029 

78.16 

109.07 

101.91 

80.81 

177.05 
181.33 
14129 

113.45 

107.15 

83.11 

143.82 
133.42 
10523 

156.46 
149.14 
116.42 

131.58 
120.85 
117.60 

131.58 
120.85 
117.60 

66.99 
63.36 
64.04 

133.31 
133.05 
10723 

25.72 
24.46 
2328 

100.72 
96.13 
88.59 

106  28 

102.85 

80.82 

133.43 
12ft16 
107.25 

132.75 

135.38 

97.05 

135.88 
128.55 
105.85 

99.94 
92.65 
72.71 

109.64 

102.73 

81.02 

119.32 

108.56 

84.12 

12021 

123.44 

93.29 

12021 

123.44 

9329 

100.41 
122.51 
119.18 

124.18 
121.30 
106.36 

18.48 
18.22 
17.98 

122.24 
122.78 
123.30 

126.98 
127.68 
128.35 

112.85 
113.53 
114.17 

145.30 
147.05 
148.71 

130.16 
130.47 
130.77 

138.46 
139.01 
139.54 

150.86 
151.35 
151.81 

136.28 
136.87 
137.43 

147.29 
148.88 
150.39 

147.29 
148.88 
150.39 

129.51 
129.52 
129.53 

140.91 
141.10 
14127 

16.18 
18.35 
20.37 

106.32 
105.13 
10424 

108.71 
107.42 
106.48 

108.18 
107.04 
106.20 

120.30 
117.24 
114.95 

104.65 
104.14 
103.72 

103.83 
103.48 
103.18 

108.64 
107.50 
106.62 

107.25 
106.33 
105.62 

110.87 
109.06 
107.71 

110.87 
109.06 
107.71 

91.61 
93.68 
95.19 

104.41 
104.06 
103.83 

$8,558 
12,821 
19,300 

9218 
13,786 
20,720 

9.921 
14,910 
22,515 

10,023 
15,040 
22.678 

12.043 
17.993 
27,016 

9,934 
14,777 
22,100 

9,878 
14,689 
21,954 

10,589 
15,742 
23,525 

10277 
15,315 
22,942 

10,062 
15,060 
22,65? 

8.699 
13.143 
19.954 

8.626 
12.922 
19.454 

9.906 
14,a'V» 
22.332 

$5,556 

8,047 

11.710 

5.478 
7,275 
8.663 

5,230 
7,033 
8,314 

6240 
8,070 
9,153 

6,060 
8,201 
9,463 

9,837 
14,592 
16,545 

6,303 
8.62? 
9.732 

7,991 
10,736 
12,322 

8,693 
12,001 
13,6.\3 

7,311 

9,725 

13,771 

7.311 

9,725 

13,771 

3,722 
5.099 
7.499 

7.407 
10.707 
12.557 

$5,556 

8,047 

11,710 

5,596 

7,736 

10,374 

5.905 
8276 
9,464 

7,413 
10,072 
12,559 

7,376 
10.894 
11,365 

7.549 
10.344 
12,395 

5,553 
7,456 
8,514 

6,092 
8267 
9,487 

6,629 
8,736 
9,860 

6,679 

9,933 

10,924 

6,679 

9,933 

10,924 

5,579 

9,858 

13,956 

6,899 

9,761 

12,455 

$3,992 
5,994 
9,044 

4,880 

7.359 

11.151 

5.069 

7.653 

11,608 

4.505 

6,806 

10,326 

5,800 

8.814 

13,449 

5,196 

7,820 

11,827 

5.527 

8,.'W 

12,620 

6,022 

9,072 

13,730 

5,440 

8204 

12,429 

5,880 

8,924 

13,601 

5,880 

8,924 

13,601 

5,170 

7,763 

11,715 

5,625 

8,458 

12,776 

<^  AQf^ 

32,900  

6,037                ^H 

50,300  

Anchorage,  AK  

Lower  

*)  71fi                I^^B 

Middle 

Upper  

6,347                1 
10.680 

3,799 

6.485 

10.910 

3.781 

6.462 

10.881 

4,204 

7,078 

11,778 

I 

Fairbanks,  AK 

Lower  

Middle 

Upper  

1 

Juneau,  AK 

Lower  

Middle 

Upper  

1 

Nome,  AK 

Lower  

Middle 

Upper  

1 

Hoookjiu,  HI  

Lower  

Middle 

Upper  

3,658                   ^M 

6287                   ^M 

10,627                   ^M 

Hawaii  County,  HI  

Lower  

3,629                ^H 

MkMto  . 
Upper  

Kauai  County,  HI 

Lower  

Middte 

6,490                 j^n 
10,924                 ^^n 

Upper  

Maui  Cojinty,  HI  

Lower  

Middte „... 

Upper  

3.748                 '^H 

6,419        ^^n 

10.822                 ^H 

Guam  (Locai  Retail)  

Lower 

Middte 

Upper  

3,875                 ^■1 

6,584                 ^n 

11.036                 ^■1 

3,875                 1^1 

6.584                 ^H 

11,036                 }^B 

3,202                 fH 
5,655                 jH 

9.753                 ^^1 

Guam  (Comm.AExch.)  

Lower  

MkJdte 

Upper  

Puerto  Rico  

Lower  

Middte 

Upper  

Virg«  islands 

Lower  

Middte 

Upper  

3.649 

6283                   1 
10.638                   \ 

■ 

Juneau.  AK 


Nome,  AK 


Honoluhj,  HI 


Hawaii  County.  HI 


Kauai  County,  HI 


Maui  County,  HI 


Guam  (Local  RetaiQ 


Guam  (Comm.&Exch.) 


Puerto  Rkx) 


Income 


Virgin  Isiartds 


Lower 
Middte 
Upper 

Lower 
Mkldte 
Upper 

Lower 
Middte 
Upper 

Lower 
Mkldte 
Upper 

Lower 
Mkldte 
Upper 

Lower 
Mkldte 
Upper 

Lower 
Mkldte 
Upper 

Lower 
Mkldte 
Upper 

Lower 
Mkldte 
Upper 

Lower 
Mkldte 
Upper 

Lower 
Mkldte 
Upper 

Lower 
Mkldte 
Upper 

Lower 
MkMte 
Upper 


Income 
WeigtMs 


21.600 
32.900 

50,300 

26.44 

32.11 

41.45 

100.00 

3328 

36.60 

30.12 

100.00 

19.89 

31.45 

48.66 

100.00 

25.62 
46.40 
27.98 

loaoo 

32.68 

32.52 

34  JO 

lOOiX) 

36.69 

39.79 

23.52 

100.00 

3024 

3428 

36.48 

100.00 

25.52 

39.31 

35.17 

100.00 

47.12 

31.41 

21.47 

100.00 

47.12 

31.41 

21.47 

100.00 

40.66 

37.86 

21.48 

100.00 

35.31 

40.94 

23.75 

100.00 


Own 


37.97 
47.13 
6121 

$23292 
34.767 
51,214 


24,019 
36,081 
53.347 


24.549 

36.377 
53,038 


28,107 
42.066 
61,706 


28,625 
43,476 
61,099 


25,337 
37,890 
54,878 


28,399 
42,040 
60.501 


28,158 
41,939 
59,826 


27,128 
40293 
61,060 


25,765 
38,376 
58,362 


20,720 
31,439 
48,421 


26,589 
40286 
58,303 


Rent 


62.03 
52J7 
38.79 

$23,410 
35228 
52.925 


24,894 
37,324 
54,497 


25,722 
38.379 
56.444 


29,423 
44,779 
63.608 


26,337 
39228 
56,949 


24.587 
36.724 
53.660 


26,500 
39,571 
57.666 


26.094 
38,674 
56,043 


26,496 
40,501 
58213 


25,133 
38,584 
55.515 


22.577 
36,198 
54,873 


26,081 
39,340 
58201 


Total 


$23,365 
35,011 
51,878 
38.923 

24,438 
36.738 
53.793 
37,782 

25277 
37,435 
54.359 
43252 

28.923 
43.510 
62.444 
45.071 

27206 
41230 
59,489 
43.001 

24.872 
37274 
54,406 
36,753 

27221 
40,735 
59,401 
43271 

26,878 
40213 
58,359 
43,192 

26,736 
40,403 
59,956 
38,161 

25,373 
38.486 
57258 
36.338 

21.872 
33.955 
50.926 
32.687 

26274 
39,786 
58263 
39,403 


woe 


$21,600 
32.900 
50.300 
37,125 

21,600 
32.900 
50.300 
34.380 

21,600 
32.900 
50.300 
39,119 

21,600 
32.900 
50.300 
34.873 

'21.600 
32.900 
50.300 
35262 

21.600 
32.900 
50.300 
32,847 

21,600 
32,900 
50,300 
35,656 

21,600 
32,900 
50,300 
36,136 

21,600 
32,900 
50,300 
31,311 

21,600 
32,900 
50,300 
31,311 

21,600 
32.900 
50.300 
32.043 

21.600 
32.900 
50.300 
33.042 


Index 


104.84 


109.90 


110.57 


129.24 


121.95 


111.J 


121.36 


119.53 


121.88 


116.06 


102.01 


11925 


(PR  Doc.  97-7362  Filed  3-24-97;  8:45  am] 
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Tuesday 
March  25,  1997 


Part  IV 

Department  of 
Health  and  Human 
Services 

Administration  for  Children  and  Families 

Administration  for  Nattve  Americans; 
AvaHabHIty  of  Financial  Assistance; 
Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Adnynlstration  for  Childran  and 
Families 

program  Announcwnant  No.  93612-973] 

Administration  for  Native  Americans: 
Availabliity  of  Financial  Assistance 

AQENCY:  Administration  for  Native 
Americans  (ANA),  ACF,  DHHS. 
ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Administration  for 
Native  Americans  (ANA)  announces  the 
availability  of  fiscal  year  1997  funds  for 
information  dissemination  and  strategy 
development  relating  to  the 
implementation  of  the  tribal-specific 
provisions  of  the  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996.  Pub.  L.  104- 
193  (the  Act).  ANA  plans  to  fund 
applicants  in  six  (6)  geographic  areas  to 
(^▼elop  comprehensive  TANF 
information  dissemination  and 
strategies  designed  to  assist  tribal  and 
commiuiity  leaders  in  making  informed 
decisions  relating  to  participation  in  the 
Temporary  Assistance  to  Needy 
Families  (TANF)  Program.  The 
Administration  for  Children  and 
Famihes  (ACF)  is  responsible  for  the 
implementation  of  the  Act,  including 
tribal-specific  TANF  provisions. 

Financial  assistance  provided  by  ANA 
in  support  of  projects  in  this  area  is 
intended  to  promote  inibrmation 
dissemination  and  strategy  development 
concerning  the  TANF  program  for  the 
benefit  of  entities  designated  in  Pub.  L. 
104-193  as  eligible  to  administer  a 
TANF  program — federaUy-recognized 
tribes,  the  Metlakatla  Indian  Community 
and  the  12  Alaska  Native  regional  non- 
profit corporations. 

DATES:  The  cloong  date  for  receipt  of 
applications  is  May  27, 1997. 
AOOAESSCS:  Application  kits,  containing 
the  necessary  forms  and  instructions  to 
apply  for  a  grant  under  this  program 
announcement,  may  be  obtained  from: 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families.  Administration  for  Native 
Americans.  370  L 'Enfant  Promenade. 
Mail  Stop  HHH  348F.  Washington.  DC 
20447,  Attention:  93612-973, 
Telephone:  (202)  690-7776. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Deborah  Yatsko.  Program  Specialist. 
Administration  for  Qiikir«i  and 
Ramilies.  Administration  for  Native 
Americans,  370  L'Enfant  Promenade. 
Mail  Stop  HHH  348F.  Washington.  D.C 
20447,  tel:  (202)  690-7843,  fax:  (202) 
690-7441. 


SUPPI^iBfTARY  INFORMATION: 
Introduction  and  Purpose 

This  Announcement  describes  the 
availability  of  fiscal  year  1997  finanrinl 
assistance  for  grants  to  develop  and 
disseminate  consistent  program 
infonnatioD  on  the  legal,  fiscal  and 
administrative  requirements  of  the 
TANF  Block  Grant  Program  to  federally- 
recognized  tribes,  the  Metlakatla  Indian 
Community  and  the  12  Alaska  Native 
regional  non-profit  corporations. 

ANA  fully  supports  and  assists  tribal 
and  Alaska  Native  Village  governments. 
Native  American  institutions,  and  local 
leadership  in  exercising  local  control 
and  decision-making  over  their 
resources.  Consistent  with  this  policy, 
ANA  will  assist  federally-recognized 
tribes,  the  Metlakatla  Indian  Commimity 
and  the  12  Alaska  Native  regional  non- 
profit corporations  in  obtaining  the 
information  necessary  to  make  informed 
decisions  about  exercising  their  options 
under  TANF;  i.e.  to  administer  this 
program  and  apply  directly  for  Federal 
funding,  participate  in  TANF  through 
the  State  government,  form  tribal 
consortia,  or  contract  for  services.  Tliis 
will  be  accomplished  by  funding  six  (6) 
TANF  information  dissemination  apd 
strategy  development  grants.  Eligibility 
for  these  grants  extends  to  all  tribes, 
organizations  and  ^oups  listed  in  PART 
n.  Section  D  "Eligible  Applicants". 

Funding  authorization  is  provided 
under  section  [803(a)  of  the  Native 
American  Programs  Act  of  1974,  as 
ainended  (Public  Law  93-644,  88  Stat. 
2324.  42  U.S.C.  2fi91b).] 

Proposed  projects  will  be  reviewed  on 
a  competitive  basis  against  the  specific 
evaluation  criteria  presented  in  this 
announcement.  Applicants  may  submit 
proposals  for  more  than  one  geographic 
area,  but  it  is  anticipated  that  no  single 
organization  will  be  awarded  a  grant  for 
more  than  one  region.  However,  should 
a  shortage  of  highly  ranked 
organizations  develop,  ANA  may  award 
more  than  one  grant  to  an  organization 
or  may  combine  regions  under  pn^ 
grant.  '  " 

This  program  announcement  consists 
of  three  parts: 

Part  I— ANA  Policy  and  Goals 

Provides  general  information  about  ANA's 
policies  and  goals  as  they  relate  to  TANF 
iaformation  dissemination  and  strategy 
development  grants. 

Part  D — TANF  Infbnnation  DissaAinatlon 
and  Strategy  Development  Grants 

Describes  the  TANF  Infbnnatiaii 
Dissemination  and  Strategy  Development 
Grants  under  which  ANA  is  raqoesting 
applicatioas. 


The  following  sections  provide  specific 
information  to  be  used  to  develop  an 
application  for  ANA  funds: 
A    Purpose  and  Availability  of  Funds; 
B    Background; 
C    Competitive  Geographical  Areas  of 

Ckinsideration 
D    Eligible  Applicants; 
E    Grantee  Share  of  the  Project; 
F    Review  Criteria; 
G    Application  Due  Date;  and 
H    Contacts  to  Obtain  Further  Inibrmation 

Part  in — General  Application  Information 
and  Guidance 

Provides  important  information  and 
guidance  that  must  be  taken  into  account  in 
developing  an  application  for  one  or  more  of 
the  six  (6)  geographical  areas.  These 
geographic  areas  are  defined  in  PART  11, 
Section  C  "Competitive  Geographic  Areas  of 
Consideration". 

Part  I— ANA  Policy  and  Goals 

The  mission  of  the  Administration  for 
Native  Americans  is  to  promote  the  goal 
of  social  and  economic  self-sufficiency 
for  American  Indians,  Alaska  Natives, 
Native  Hawaiians  and  other  Native 
American  Pacific  Islanders.  ANA 
believes  that  the  responsibility  of 
achieving  self-sufficiency  resides  with 
the  governing  bodies  of  Indian  tribes, 
Alaska  Native  Villages  and  in  the 
leadership  of  Native  American  groups. 
A  community's  progress  toward  self- 
sufficiency  is  based  on  its  efforts  to 
plan,  organize  and  direct  resources  in  a 
comprehensive  manner  consistent  with 
its  long-range  goals.  ANA  fully  supports 
and  assists  tribal  and  Alaska  Native 
Village  govenunents.  Native  American 
institutions,  and  local  leadership  in 
exercising  local  control  and  decision- 
making over  their  resources. 

Consistent  with  this  policy,  ANA  is 
offering  federal  assistance  through  grant 
projects  designed  to  assist  federally- 
recognized  tribes,  the  Metlakatla  Indian 
Commimity  and  the  12  Alaska  Native 
regional  non-profit  corporations  to  gain 
information  relating  to  their  options 
under  the  TANF  Block  Grant  Program. 
Information  and  analysis  to  be  provided 
through  the  six  (6)  ANA  grants  must 
fully  address  this  range  of  options:  to 
administer  this  program  and  apply 
directly  for  Federal  funds:  participate 
through  State  governments;  form  tribal 
consortia:  or  contract  for  services. 

ANA  will  provide  financial  assistance 
to  successful  applicants  to  disseminate 
information  about  the  TANF  Block 
Grant  Program  in  specific  geographic 
areas.  These  TANF  information 
dissemination  and  strategy  development 
projects  will  last  for  up  to  one  year. 
Applicants  must  describe  concrete 
strategies  to  gather,  organize  and 
disseminate  program  information. 
Planning  fot  the  project  must  consider 


the  maximtun  use  of  all  available 
resoiut»s,  including:  initial 
coordination  with  ACF  to  ensure  that 
the  TANF  information  to  be  provided  to 
tribes  is  comprehensive  and  current; 
how  resources  will  be  directed  to 
program  information  dissemination;  and 
comprehensive  strategies  for  presenting 
the  information,  such  as  meetings, 
forums,  workshops,  cluster  sessions  and 
on-site  presentations. 

An  application  from  a  federally- 
recognized  Tribe,  Alaska  Native  Village 
or  Native  American  organization  must 
be  from  the  governing  body  of  the  Tribe 
or  organization.  ANA  will  not  accept 
applications  fix)m  tribal  components 
which  are  tribally-authorized  divisions 
of  a  larger  tribe,  unless  the  application 
includes  a  Tribal  resolution  which 
clearly  demonstrates  the  Tribe's  support 
of  the  project  and  the  Tribe's 
understanding  that  the  other  applicant's 
project  supplants  the  Tribe's  authority 
to  submit  an  application  under  that 
specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

Part  n—TANF  Information 
Dissemination  and  Strategy 
Development  Gmnts 

This  part  describes  ANA's  funding 
authority,  priorities,  requirements  and 
review  criteria.  The  standard 
requirements  necessary  for  each 
application  as  well  as  the  standard  ANA 
program  guidance  and  technical 
guidance  are  described  in  Part  m  of  this 
announcement. 

A.  Purpose  and  Availability  of  Fimds 

This  Annoimcement  describes  the 
availability  of  fiscal  year  1997  finAnrinl 
assistance  for  grants  to  develop  and 
disseminate  consistent  program 
information  on  the  legal,  fiscal  and 
administrative  requirements  of  the 
TANF  Block  Grant  Program  to  federally- 
recognized  tribes,  the  Metlakatla  Indian 
Community  and  the  12  Alaska  Native 
regional  non-profit  corporations. 

Approximately  $  1,200.000  of 
financial  assistance  is  anticipated  to  be 
available  for  TANF  information 
dissemination  and  strategy 
development.  ANA  anticipates 
awarding  six  (6)  competitive  grants  to 
provide  geographic  coverage  for  the 
continental  United  States  and  Alaska. 

B.  Background 

Recent  legislation  significantly 
changes  the  administration  and  delivery 
of  welfare  services  by  enabling 
federally-recognized  tribes,  the 
Metlaketla  Indian  Community  and  the 
12  Alaska  Native  regional  non-profit 
corporations  to  receive  direct  Federal 
funding  to  administer  social  %velfBre 


programs.  Pub.  L.  104-193  (the  Act) 
authorizes  tribes  to  apply  directly  to  the 
Department  of  Health  and  Human 
Services  to  receive  funds  and  administer 
TANF  Block  Grants;  participate  through 
the  state  government;  form  tribal 
consortia;  or  to  contract  for  services. 
The  TANF  Block  Grant  Program 
replaces  the  former  Aid  to  Families 
With  Dependent  Children  Program 
(AFDC),  the  Job  Opportimity  and  Basic 
Skills  Training  Program  (JOBS)  and  the 
Emergency  Assistance  (EA)  Program. 

The  new  law  represents  a  significant 
departure  fit>m  the  previous  welfare 
laws  and  contains  many  provisions  of 
major  consequence  to  tribes.  These 
provisions  must  be  implemented  in  a 
relatively  short  time  to  maximize  the 
availability  of  Federal  funds.  The 
specific  references  to  tribal-specific 
TANF  provisions  are  found  in  sections 
412  and  417  (4)  of  the  amended  IV-A  of 
the  Social  Seciuity  Act: 

Title  I  of  Pub.L  104-193  amends  part  A  of 
title  rv  of  the  Social  Security  Act  t^ 
replacing  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  Program,  the  Job 
Opfwrtimities  and  Basic  Skills  OOBS) 
Program  and  the  Emergency  Assistance  (EA) 
prograrflFwith  the  Temporary  Assistance  for 
Needy  Families  (TANF)  Prc^ram.  Under  the 
new  rV-A,  open-ended  funding  and 
guaranteed  individual  entitlement  to  public 
assistance  has  been  ref>ealed.  The  purpose  of 
TANF  is  to  give  States  and  federally- 
recognized  tribes,  the  Metlakatla  Indian 
Community  and  the  12  Alaska  Native 
regional  non-profit  corporations  the 
opportunity  to  create  a  system  that  promotes 
work  and  responsibility  and  streng^ens 
fomihes.  Flexibility  is  now  provided  to  States 
and  Indian  tribes  to  operate  a  program 
designed  to  pyrovide  assistance  to  needy 
families  so  that  children  may  be  cared  for  in 
their  own  homes  or  in  the  homes  of  relatives; 
reduce  dependency  on  public  benefits  by 
promoting  job  pr^iaration,  work  and 
marriage,  prevent  and  reduce  the  incidence 
of  out-of-wedlock  pregnancies;  and 
encourage  the  formation  and  maintenance  of 
two-parent  femilies.  The  new  statute 
provides  both  challenges  and  opportunities 
to  help  needy  families. 

The  information  to  be  disseminated 
through  the  six  (6)  ANA  grants  will 
assist  faderally-recognized  tribes,  the 
Metlakatla  Indian  Community,  and  the 
12  Alaska  Native  regional  non-profit 
corporations  in  understanding  and 
assessing  their  options  under  TANF. 
Such  information  may  include  the 
background  and  statutory  requirements 
of  TANF;  data  systems  and  oth«- 
administrative  requironents  to  amduct 
a  TANF  program;  schematics  for 
program  models  and  designs,  iiuJuding 
intake  processing  for  TANF  applicants; 
identification  of  data  sources  on  size 
and  composition  of  the  TANF-eligible 
population:  availability  of  TANF  funds: 


financial  consequences  and  anticipated 
costs  for  tribes  under  each  option; 
requirements  for  forming  consortia  or 
contracting  for  services;  consideration  of 
tribal-state  cooperative  agreements; 
participation  as  part  of  a  State  program: 
and  the  relationship  of  TANF  to  other 
social  service  programs. 

Applications  should  also  address  the 
medumisms  to  be  used  in  gathering 
information  and  assuring  that  all 
information  provided  to  tribes  is 
authoritative,  comprehensive  and 
current.  Proposals  should  be  as  specific 
as  possible  in  identifying  how 
information  will  be  disseminated  to 
tribes  and  how  opticms  will  be  explored. 
Proposals  should  also  clearly  identify 
the  approaches  to  be  taken,  such  as 
meetings,  forums,  cluster  groups,  and 
on-site  presentations.  A  recognition  of 
the  diversity  of  local  tribal  needs  and 
capabilities  should  also  be  fully 
articulated. 

C.  Competitive  Geographical  Areas  of 
Consideration 

Competitive  geographical  areas  are 
approximately  equivalent  to  the  federal 
regional  system,  with  Alaska  as  a 
separate  area.  These  geographical 
divisions  are  designated  according  to 
the  concentration  of  TANF-eligible 
entities  (federally-recognized  tribes,  the 
Metlakada  Indian  Community  and  the 
12  Alaska  Native  regional  non-profit 
corporations)  in  each  area.  Eligible 
applicants  for  the  six  (6)  ANA  grants  (as 
listed  in  Part  n.  Section  D,  'Eligible 
Applicants")  may  compete  in  each  of 
the  following  six  (6)  geographical  areas: 
Area  1— Federal  regions  1-5:  CT,  ME, 

MA,  NH,  RI,  VT.  NY,  NJ,  DE,  MD.  PA, 

AL.  FL,  GA.  KY.  MS,  NC.  SC.  TN,  IL. 

IN,  MI.  MN,  OH.  WI,  VA.  WV 
Area  2 — ^Federal  regions  6  &  7:  AR.  LA, 

NM,  OK,  TX.  lA,  KS,  MO,  NE 
Area  3 — Federal  region  8:  CO,  MT,  ND, 

SD,  UT,  WY 
Area  4— Federal  region  9:  AZ,  CA,  NV 
Area  5— Federal  region  10:  ID,  OR,  WA 
Area&— AK 

Applicants  may  submit  one 
application  per  geographical  area.  An 
applicant  may  receive  only  one  grant, 
regardless  of  the  number  of  geographic 
areas  in  which  it  competes.  Should  a 
shortage  of  highly  ranked  organizations 
develop,  however,  ANA  may  award 
man  than  one  grant  to  an  organization 
or  may  combine  regions  under  one 
grant. 

D.  Eligible  Applicants 

The  following  organizations  ate 
eligible  to  apply  under  this  competitive 
area: 

•  FederaUy  recognized  Indian  Tribes: 


;mi 
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•  Consortia  of  Indian  Tril)es: 

•  Incorporated  non-Federaily 
recognized  Tritws; 

•  Incorporated  nonprofit  multi- 
purpose community-biased  Indian 
organizations; 

•  Urban  Indian  Centers; 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/ Associations  in  Alaska 
with  village  specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects: 

•  PubUc  and  nonprofit  private 
agencies  serving  Native  Hawaiians; 

•  PubUc  and  nonprofit  private 
agencies  serving  native  peoples  from 
Guam,  American  Samoa.  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  (The  populations  served  may  be 
located  on  these  islands  or  in  the  United 
States):  and 

•  Tribally  Controlled  Community 
Colleges.  Tribally  Controlled  Post- 
Secondary  Vocational  Institutions,  and 
colleges  and  universities  located  in 
Hawaii,  Guam.  American  Samoa,  Palau. 
or  the  Commonwealth  of  the  Northern 
Mariana  Islands  which  serve  Native 
American  Pacific  Islanders. 

Nate:  Current  ANA  grantees  are  also 
eligible  to  apply  under  this  announcement 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accompUsh 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  vahd 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

If  the  applicant  is  other  than  a  tribe 
or  an  Alaska  Native  Village  government 
ind  is  proposing  a  project  benefiting 
Native  Americans  or  Alaska  Natives,  or 
both,  it  must  provide  assurance  that  its 
duly  elected  or  appointed  board  of 
directors  is  representative  of  the 
community  to  be  served.  An 
organization  can  conclusively  establish 
that  it  meets  this  requirement  through  a 


signed  statement  or  resolution  stating 
that  its  duly  elected  or  appointed  board 
of  directors  are  either  Native  Americans 
or  Native  Alaskans  or  a  copy  of  the 
organizational  charter  or  by-laws  that 
clearly  states  that  the  organization  has  a 
board  drawn  from  members  of  those 
groups. 

E.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.  (The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.)  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions;  although  applicants  are 
encouraged  to  meet  their  match      - 
requirements  through  cash  "" 

contributions.  Therefore,  a  project 
requesting  $200,000  in  Federal  funds 
must  include  a  match  of  at  least  $50,000 
(20%  total  project  cost). 

As  per  45  CFR  Part  74.2.  hi-Kind 
contributions  is  defined  as  "the  value  of 
non-cash  contributions  provided  by 
non-Federal  third  parties.  Third  party-in 
kind  contributions  may  be  in  the  form 
of  real  property,  equipment,  supplies 
and  other  expendable  property,  and  the 
value  of  goods  and  services  directly 
benefiting  and  specifically  identifiable 
to  the  project  or  program." 

In  addition  it  may  include  other 
Federal  funding  sources  where  its 
legislation  or  regulations  authorizes 
using  specific  types  of  funds  for  a  match 
and  provided  the  source  relates  to  the 
ANA  project,  as  follows: 

•  Indian  Child  Welfare  funds, 
through  the  Department  of  Interior: 

•  Indian  Self-Determination  and 
Education  Assistance  funds,  through  the 
Department  of  Interior  and  the 
Department  of  Health  and  Human 
Services:  and 

•  Conmiunity  Development  Block 
Grant  funds,  through  the  Department  of 
Housing  and  Urban  Development. 

An  itemized  budget  detailing  the 
applicant's  non-Federal  share,  and  its 
source,  must  be  included  in  an 
application. 

If  an  appUcant  plans  to  charge 
indirect  costs  in  its  ANA  appUcation,  a 
current  copy  of  its  Indirect  Cost 
Agreement  must  be  included  in  the 
application. 

A  request  for  a  waiver  of  the  non- 
Federal  share  requirement  may  be 
submitted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

Note:  Applications  originating  from 
/onerican  Samoa,  Guam,  Palau.  or  tiie 
Commonwealth  of  the  Northern  Mariana 
Islands  are  covered  under  Section  501(d)  of 
Public  Law  95-134,  as  amended  (48  U.S.C. 
1469a)  under  which  HHS  waives  any 


requirement  for  local  matching  funds  under 
S200.000  (including  in-kind  contributions). 

F.  Review  Criteria 

The  evaluation  criteria  are  closely 
related  to  each  other  and  are  considered 
as  a  whole  in  judging  the  overall  quahty 
of  an  application.  Points  are  awarded 
only  to  applications  which  are 
responsive  to  this  program 
announcement.  Proposed  projects  will 
be  reviewed  on  a  competitive  basis 
using  the  following  evaluation  criteria: 

(1)  Goals  and  Available  Resources — (10 
points) 

(a)  The  appUcation  describes  the 
applicant's  goals  and  strategy, 
including: 

•  How  applicant's  goals  relate  to  the 
Tribal-specific  provisions  of  P.L.  104- 
193; 

•  How  the  applicant  intends  to 
achieve  these  goals; 

Applications  must  clearly  explain 
how  the  project  was  originated,  state 
who  the  intended  beneficiaries  will  be, 
and  describe  how  the  recipients  will 
actually  benefit  from  the  project. 
National  Indian  and  Native 
organizations  should  define  their 
membership  and  describe  how  the 
organization  operates. 

(b)  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist,  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  or 
documents  of  commitment  of  resources, 
not  merely  letters  of  support. 

•  "Letters  of  support"  merely  express 
another  organization's  endorsement  of  a 
proposed  project.  Support  letters  are  not 
binding  commitment  letters  or  do  not 
factually  establish  the  authenticity  of 
other  resources. 

•  "Letters  and  other  documents  of 
commitment"  are  binding  when  they 
specifically  state  the  nature,  the  amount, 
and  conditions  under  which  another 
individual,  agency  or  organization  will 
support  a  project  hmded  with  ANA 
funds. 

These  resources  may  be  human, 
natural  or  financial,  and  may  include 
other  Federal  and  non-Federal 
resources.  (AppUcant  statements  that 
additional  funding  will  be  sought  from 
other  specific  sources  are  not 
considered  a  binding  commitment  of 
outside  resources.) 


Applicants  from  the  Native  American 
Pacific  Islands  are  not  required  to  provide  a 
20%  match  for  the  non-Federal  share  if  it  is 
under  S200.000  and  may  not  have  poinU 
reduced  for  this  policy.  They  are.  hawwm, 
expected  to  coordinate  non-ANA  resources 
for  the  proposed  project,  as  are  all  ANA 
applicants. 


(2)  Organizational  Capabilities  and 
(Salifications — (30  points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  demonstrated.  The 
application  clearly  shows  the  successful 
management  of  projects  of  similar  scope 
by  the  organization,  and/or  by  the 
individuals  designated  to  manage  the 
project. 

(b)  Position  descriptions  and/or 
resumes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
{X)sition  descriptions  and/or  resiunes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  \he 
proposed  Budget  of  the  application. 
Position  descriptions  very  clearly 
describe  each  position  and  its  duties 
and  clearly  relate  to  the  personnel 
staffing  required  to  achieve  the  project 
objectives.  Resumes  demonstrate  that 
the  proposed  staff  are  qualified  to  carry 
out  the  project  activities.  Either  the 
p)osition  descriptions  or  the  resumes 
contain  the  qualifications  and/or 
sp)ecialized  skills  necessary  for  overall 
quaUty  management  of  the  project. 
Resumes  must  be  included  if 
individuals  have  been  identified  for 
positions  in  the  appUcation. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant 

(3)  Project  Objectives,  Approach  and 
Activities. — (30  points) 

The  appUcation  proposes  specific 
project  Objective  Work  Plans  with 
activities  related  to  each  specific 
objective. 

The  Objective  Work  Plan(s)  in  the 
appUcation  includes  project  objectives 
and  activities  for  the  budget  period  and 
demonstrates  that  each  of  the  objectives 
and  its  activities: 

•  identifies  the  basic  approach  to  be 
used  in  coUecting,  disseminating  and 
presenting  TANF  infonnation;  includes 
initial  coordination  with  ACF; 

•  includes  strategies  and  methods  for 
analyzing  options  available  to  federally 
recognized  tribes,  the  Metlakatla  Indian 
Community  and  the  12  Alaska  Native 
regional  non-profit  corporations 
regarding  participating  in  TANF 
programs. 

•  is  measurable  and/or  quantifiable  in 
terms  of  results  or  outcomes; 

•  clearly  relates  to  the  appUcant's 
goals  and  strategies: 

•  can  be  accompUshed  with  the 
available  or  expected  resources  during 
the  proposed  project  period; 


•  indicates  when  the  objective,  and 
major  activities  under  each  objective, 
will  be  accompUshed; 

•  specifies  who  wiU  conduct  the 
activities  under  each  obiective; 

(4)  Results  or  Benefits  Expected— (15 
points) 

Completion  of  the  proposed  objectives 
will  result  in  specific,  measurable 
results.  The  specific  information 
provided  in  the  narrative  and  objective 
work  plans  on  expected  results  or 
benefits  for  each  objective  is  the 
standard  upon  which  its  achievement 
can  be  evaluated  at  the  end  of  the 
project. 

(5)  Budget— {1 5  points) 

A  detailed  and  fully  explained  budget 
is  provided  for  the  budget  period 
requested  which: 

•  Justifies  each  Une  item,  with  a  weU- 
written  justification,  in  the  budget 
categories  in  Section  B  of  the  Budget 
Information  of  the  appUcation, 
including  the  appUcant's  non-Federal 
share  and  its  source; 

•  Includes  and  justifies  sufficient  cost 
and  other  necessary  details  to  fiaciUtate 
the  determination  of  cost  aUowability 
and  the  relevance  of  these  costs  to  the 
proposed  project:  and 

•  Requests  funds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 

Note:  (Applicants  from  the  Native 
American  Pacific  Islands  are  exempt  from  the 
S200.000  non-Federal  share  requirement). 

Part  m — General  Application 
Infonnation  and  Guidance 

A.  General  Considerations 

Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
commimity.  P'roject  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources. 
AppUcants  must  show  the  relationship 
of  non-ANA  funded  activities  to  those 
objectives  and  activities  that  are  funded 
with  ANA  grant  funds. 

Costs  of  fundraising,  including 
financial  campaigns,  endowment  drives, 
solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions  are 
imallowable  under  a  grant  awardi 
However,  even  though  these  costs  are 
unallowable  for  pmposes  of  computing 
charges  to  Federal  awards,  they  must  be 
treated  as  direct  costs  for  purposes  of 
determining  indirect  cost  rates  and  be 
allocated  their  share  of  the 
organization's  indirect  costs  if  they 
represent  activities  which  (1)  include 


the  salaries  of  personnel,  (2)  occupy 
space,  and  (3)  benefit  from  the 
organization's  indirect  costs. 

All  projects  funded  by  ANA  must  be 
completed  by  the  end  of  the  project 
period.  "Completed"  means  that  the 
project  ANA  funded  is  finished,  and  the 
desired  result(s)  have  been  attained. 

B.  Activities  That  Caimot  Be  Funded  By 

ANA 

The  Administration  for  Native 
Americans  does  not  fund  projects  that 
operate  indefinitely  or  require  ANA 
funding  on  a  recurring  basis.  The 
Administration  for  Native  Americans 
does  not  fund  objectives  or  activities  for 
the  core  administration  of  an 
organization.  "Core  administration"  is 
funding  for  staff  salaries  for  those 
functions  which  supf>ort  the 
organization  as  a  whole,  or  for  purposes 
unrelated  to  the  actual  management  or 
implementation  of  work  conducted 
under  an  ANA  approved  project. 

However,  functions  and  activities  that 
are  clearly  project  related  are  eligible  for 
grant  funding.  For  example,  the  2 
management  and  administrative 
functions  necessary  to  carry  out  an  ANA 
approved  project  are  not  considered 
"core  administration"  and  are, 
therefore,  eUgible  costs.  Additionally, 
ANA  will  fund  the  salaries  of  approved 
sta^  for  time  actually  and  reasonably 
spent  to  implement  a  funded  ANA 
project. 

Projects  or  activities  that  generally 
will  not  meet  the  purposes  of  this 
aimouncement  are  disctissed  further  in 
Part  IH,  Section  H,  General  Guidance  to 
AppUcants,  below. 

C  Length  of  Projects 

Awards,  on  a  competitive  basis,  will 
be  for  a  one-year  project  and  budget 
period. 

D.  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Order  12372  or  45  CFR  Part 
100. 

E.  The  Application  Process 

1.  Availability  of  application  forms.  In 
order  to  be  considered  for  a  grant  under 
this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  suppUed  and  in  the  manner 
prescribed  by  ANA.  The  application  kits 
containing  the  necessary  forms  and 
instructions  may  be  obtained  fi-om: 
Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families.  Administration  for  Native 
Americans,  370  L'Enfant  Promenade. 
Mail  Stop  HHH  348F,  Washington.  D.C 
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20447.  Attention:  93612-973. 
Telephone:  (202)  690-7776. 

2.  Application  submission.  One 
signed  original,  and  two  copies,  of  the 
grant  apphcation,  including  all 
attachments,  must  be  mailed  on  or 
before  the  closing  date  to:  Department  of 
Health  and  Human  Services. 
Administration  for  Children  and 
Famihes,  Division  of  Discretionary 
Grants.  370  L'Enfant  Promenade.  S.W., 
Mail  Stop  8C-462,  Washington,  D.C. 
20447.  Attention:  William  J.  McCarron. 
ANA  No.  93612-973. 

Hand  delivered  applications  are 
accepted  between  the  hours  of  8:00  a.m. 
to  4:30  p.m..  Monday  through  Friday,  on 
or  prior  to  the  established  closing  date 
at:  Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  AGF  Mailroom,  2nd  Floor 
Loading  Dock.  Aerospace  Center,  901  D 
Street.  S.W.,  Washington,  D.C.  20024. 

The  application  (Form  424)  must  be 
signed  by  an  individual  authorized  (1) 
to  act  for  the  apphcant  tribe  or 
organization,  and  (2)  to  assume  the 
applicant's  obligations  under  the  terms 
and  conditions  of  the  grant  award, 
including  Native  American  Program 
statutory  and  regulatory  requirements. 

Each  eUgible  applicant  may  compete 
in  all  geographic  areas.  However,  it  can 
receive  a  grant  award  in  only  one  of  the 
geographic  areas  under  this 
annoimcement  The  Administration  for 
Native  Americans  will  accept  only  one 
apphcation  per  geographic  area  from 
any  one  appUcant.  If  an  eligible 
apphcant  sends  in  two  apphcations  for 
the  same  geographic  area,  the  one  with 
the  earUer  postmark  will  be  accepted  for 
review  unless  the  applicant  withdraws 
the  earUer  apphcation. 

Six  (6)  separate  ranking  lists,  one  for 
each  geographic  area,  will  be  utitilized 
in  the  decision  process. 

3.  Application  consideration.  The 
ANA  Commissioner  determines  the 
final  action  to  be  taken  on  each  grant 
apphcation  received  under  this  program 
announcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  bicomplete  apphcations  and 
apphcations  that  do  not  ccmform  to  this 
announcement  will  not  be  accepted  for 
review.  Apphcants  will  be  notified  in 
writing  of  any  such  determination  by 
ANA. 

•  Complete  apphcations  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process  (discussed  in  section  F  below), 
hidependent  review  panels  cimsisting  of 
reviewers  familiar  with  American 
Indian  Tribes,  Native  American 
communities  and  organizations,  and 


Pub.  L  104-193.  evaluate  each 
apphcation  using  the  published  criteria. 
As  a  result  of  the  review,  a  numerical 
score  will  be  assigned  to  each 
application. 

•  The  Commissioner's  funding 
decision  is  based  on  the  review  fianel's 
analysis  of  the  application, 
recommendation  and  comments  of  ANA 
staff,  State  and  Federal  agencies  having 
contract  and  grant  performance  related 
information,  and  other  interested 
parties. 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act,  all  relevant  statutory  and 
regulatory  requirements,  this  program 
announcement,  and  the  availabihty  of 
funds. 

•  After  the  Commissioner  has  made 
decisions  on  all  apphcations, 
imsuccessful  applicants  are  notified  in 
writing  within  approximately  30  days. 
Successful  applicants  are  notified 
through  an  official  Financial  Assistance 
Award  (FAA)  document.  ANA  staff 
cannot  respond  to  requests  for 
information  regarding  funding  decisions 
prior  to  the  official  notification  to  the 
apphcants.  The  FAA  will  state  the 
amount  of  Federal  funds  awarded,  the 
purpose  of  the  grant,  the  terms  and 
conditions  of  the  grant  award,  the 
effective  date  of  the  award,  the  project 
period,  the  budget  period,  and  the 
amount  of  the  non-ACF  matching  share 
requirement. 

F.  The  Review  Process 

1.  Initial  application  review. 
Apphcations  submitted  by  the  closing 
date  and  verified  by  the  postmark  under 
this  program  announcement  will 
imdergo  a  pre-review  to  determine  that: 

•  The  apphcant  is  ehgible  in 
accordance  with  the  Eligible  Apphcants 
Section  of  this  announcement;  and 

•  The  apphcation  is  signed  and 
submitted  by  the  deadline  explained  in 
section  I.  Receipt  of  Apphcations,  of 
this  announcement. 

2.  Competitive  review  of  accepted 
applications.  Applications  which  pass 
the  pre-review  will  be  evaluated  and 
rated  by  an  independent  review  panel 
on  the  basis  of  the  specific  evaluation 
criteria  hsted  in  Part  D.  These  criteria 
are  used  to  evaluate  the  quality  of  a 
proposed  project,  and  to  determine  the 
likelihood  of  its  success. 

3.  Appeal  of  ineligibility.  Apphcants 
who  are  initially  rejected  from 
competitive  evaluation  because  of 
inehgibihty.  may  appeal  an  ANA 
decision  of  applicant  inehgibility. 
Likewise,  applicants  may  also  appeal  an 
ANA  decision  that  an  applicant's 
proposed  activities  are  inehgible  for 
funding  consideration. 


G.  General  Guidance  to  Apphcants 

The  following  information  is  provided 
to  assist  apphcants  in  developing  a 
competitive  apphcation. 

1.  ftogram  Guidance 

•  The  Administration  for  Native 
Americans  funds  projects  that 
demonstrate  the  strongest  prospects  for 
addressing  the  stated  purposes  of  this 
program  announcement.  Projects  will 
not  be  funded  on  the  basis  of  need 
alone.  « 

•  In  discussing  the  goals,  strategy, 
and  problems  being  addressed  in  the 
apphcation,  present  sufficient 
background  concerning  these  issues, 
including  TANF  requirements.  This 
material  will  assist  the  reviewers  in 
determining  the  appropriateness  and 
potential  benefits  of  the  proposed 
project. 

•  Applicants  must  docimient  the 
community's  support  for  the  proposed 
project  and  explain  the  role  of  the 
commimity  in  the  planning  process  and 
implementation  of  the  proposed  project. 
For  tribes,  a  current  signed  resolution 
from  the  governing  body  of  the  tribe 
supporting  the  project  proposal  stating 
that  there  has  been  commimity 
involvement  in  the  planning  of  this 
project  will  suffice  as  evidence  of 
community  support/involvement.  For 
all  other  eligible  apphcants,  the  type  of 
community  you  serve  will  determine 
the  type  of  dociunentation  necessary. 
For  example,  a  tribal  organization  may 
submit  resolutions  supporting  the 
project  proposal  from  each  of  its 
members  tribes,  as  well  as  a  resolution 
from  the  applicant  organization. 

•  The  project  application,  including 
the  Objective  Work  Plans,  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  that  the  project  will 
have  on  the  community. 

•  Supporting  docimientation, 
including  letters  of  suppwrt.  if  available, 
or  other  testimonies  &om  concerned 
interests  other  than  the  apphcant  should 
be  included  to  demonstrate  support  for 
the  feasibility  of  the  project  and  the 
commitment  of  other  resources  to  the 
proposed  project. 

2.  Technical  Guidance 

•  Apphcants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
announcement  and  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  the 
application's  quahty  and  potential 
competitiveness  in  the  ANA  review 
process. 


•  For  purposes  of  developing  an 
application,  applicants  should  plan  for 
a  project  start  date  approximately  90 
days  after  the  closing  date  under  which 
ihe  application  is  submitted. 

•  For  purposes  of  this  annoimcement, 
ANA  is  using  the  Bureau  of  Indian 
Affairs'  hst  of  Federally  recognized 
Indian  tribes  which  includes  nonprofit 
Alaska  Native  community  entities  or 
tribal  governing  bodies  (IRA  or 
traditional  councils).  Other  Federally 
recognized  Indian  tribes  which  may  not 
yet  be  included  on  this  hst  (e.g..  those 
Tribes  which  have  been  recenUy 
recognized  or  restored  by  the  United 
States  Congress]  are  also  eligible  to 
apply  for  ANA  funds. 

•  Ehgible  applicants  may  submit  one 
application  per  geographic  area.  If  an 
ehgible  applicant  sends  in  two 
apphcations  for  the  same  geographic 
area,  the  one  with  the  earlier  postmark 
will  be  accepted  for  review  unless  the 
applicant  withdraws  the  earlier 
application. 

•  An  application  fit)m  a  tribe,  Alaska 
Native  Village  or  Native  American 
organization  must  be  from  the  governing 
body  of  the  Tribe  or  organization.  ANA 
will  not  accept  applications  from  tribal 
components  which  are  tribally- 
authorized  divisions  of  a  larger  tribe, 
unless  the  application  includes  a  Tribal 
resolution  which  clearly  demonstrates 
the  Tribe's  support  of  the  project  and 
the  Tribe's  understanding  that  the  other 
apphcant's  project  supplants  the  Tribe's 
authority  to  submit  an  apphcation  for 
the  duration  of  the  approved  grant 
period. 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  apphcant. 

•  The  Administration  for  Native 
Americans  recommends  that  the  pages 
of  the  application  be  numbered 
sequentially  and  that  a  table  of  contents 
be  provided.  Simple  tabbing  of  the 
sections  of  the  application  is  also 
helpful  to  the  reviewers. 

•  An  apphcation  with  an  original 
signature  and  two  additional  copies  are 
required. 

•  The  Cover  Page  (included  in  the 
Kit)  should  be  the  first  page  of  an 
apphcaticMi,  followed  by  ^e  one-page 
abstract. 

•  The  Approach  page  (Section  B  of 
the  ANA  Program  Narrative)  for  each 
Objective  Work  Plan  proposed  should 
be  of  sufficient  detail  to  become  a 
monthly  staff  guide  for  project 
responsibihties  if  the  apphcant  is 
funded. 

•  Line  15a  of  the  Form  424  must 
specify  the  Federal  funds  requested  for 
the  Budget  Period. 


•  The  Administration  for  Native 
Americans  will  critically  evaluate 
applications  in  which  the  acquisition  of 
equipment  is^  major  component  of  the 
Federal  share  of  ihe  budget.  "Equipment 
is  tangible,  non-expendable  personal 
property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of 
$5,000  or  more  per  unit."  During 
negotiation,  sudi  expenditures  may  be 
deleted  from  the  budget  of  an  otherwise 
approved  application,  if  not  fully 
justified  by  the  apphcant  and  not 
deemed  appropriate  to  the  needs  of  the 
project  by  ANA. 

•  Applicants  are  encouraged  to 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  as  proof  of  timely  mailing. 

3.  Projects  or  Activities  That  Generally 
Will  Not  Meet  the  Purposes  of  This 
Announcement 

•  The  support  of  on-^oing  social 
service  dehvery  programs  or  the 
expansion,  or  continuation,  of  existing 
social  service  delivery  {Ht>grams. 

•  Core  administration  functions,  or 
other  activities,  which  essentially 
support  only  the  applicant's  on-going 
administrative  functions. 

•  Project  goals  which  are  not 
responsive  to  this  program 
announcement. 

•  Proposals  from  consortia  of  tribes 
that  are  not  specific  with  regard  to 
support  from,  and  roles  of,  member 
tribes. 

•  Projects  that  will  not  be  completed 
by  the  end  of  the  project  period. 

•  ANA  will  not  fund  the  purchase  of 
real  estate  (see  45  CFR  1336.50  (e))  or 
construction  (see  ACF  Grants 
Administration  Manual  §  3.12). 

•  Projects  originated  and  designed  by 
consuhants  who  provide  a  major  role  for 
themselves  in  the  proposed  project  and 
are  not  members  of  the  apphcant 
organization,  tribe  or  village. 

H.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  Pub.  L.  104-13,  the  Department 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  and 
record  keeping  requirements  in 
regulationsincluding  program 
announcements.  Information  collection 
through  tins  Program  Announcement, 
including  the  program  narrative 
statement,  are  approved  by  the  OMB 
under  control  number  0980-0204, 
which  expires  August  31. 1999. 

I.  Receipt  of  Applications 

The  closing  date  for  the  submission  of 
apphcations  is  May  27. 1997. 


Apphcaticms  postmarked  after  the 
closing  date  will  be  classified  as  late. 

1 .  Deadline 

•  Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  either  received  on 
or  before~the  deadline  date  or  sent  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review 
to:  U.S.  Department  of  Health  and 
Human  Services  Administration  for 
Children  and  Famihes  Division  of 
Discretionary  Grants.  370  L'Enfant 
Promenade,  SW.,  Mail  Stop  6C-462 
Washington,  D.C.  20447. 

•  Apphcants  are  cautioned  to  request 
a  legibly  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
{Njstmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

•  Apphcations  handcarried  by 
applicants,  apphcant  couriers,  or  by 
overnight/express  mail  couriere  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  Monday 
through  Friday  (excluding  Federal 
hohdajw),  between  the  hours  of  8:00  am 
and  4:30  pm,  at:  U.S.  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Famihes,  Division  of  Discretionary 
Grants,  ACF  Mailroom.  2nd  Floor 
Loading  Dock,  Aerospace  Center,  901  D 
Street.  S.W.,  Washington,  D.C.  20024. 
(Apphcants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
dehver  as  agreed.) 

•  ACF  cannot  accommodate 
transmission  of  apphcations  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  wiU  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

2.  Late  Applications 

Apphcations  which  do  not  meet  the 
criteria  above  are  considered  late 
apphcations.  ACF  shall  notify  each  late 
apphcant  that  its  apphcation  will  not  be 
considered  in  the  current  competition. 

3.  Extension  of  Deadlines 

The  Administration  for  Children  and 
Famihes  may  extend  the  deadline  for  all 
apphcants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  widespread 
disruption,  of  the  mails,  or  when  it  is 
anticipated  that  many  of  the 
apphcations  will  come  from  rural  or 
remote  areas.  However,  if  ACF  does  not 
«ctend  the  deadline  for  all  apphcants,  it 
may  not  waive  or  extend  the  deadline 
for  any  apphcant 


(Ml 


14282 


Federal  Register  /  Vol.  62,  No.  57  /  Tuesday,  March  25,  1997  /  Notices 


(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.612  Native  American 
Programs) 

Dated:  March  18, 1997. 
Gaij  N.  Kimble. 

Commissioner,  Administration  for  Native 

Americans. 

(FR  Doc.  97-7522  Filed  3-24-57;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editoriaHy  cornpiled  as  an  aid 
to  Federal  Register  users. 
ItKiusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  IMARGH  24,  1997 

AGRICULTURE 

DEPARTMENT 

Agricultural  Mari(«ting 

Sarvic* 

Almonds,  shelled  and  in  shel; 

grade  starxlards;  published 

1-21-97 
Melons  grown  in  Texas; 

published  2-20-97 
Tomatoes  grown  in — 

Florida:  published  2-20-97 

AGRICULTURE 

DEPARTMENT 

Foraat  Sarvio* 

National  Forest  System  timber; 
disposal  and  sale: 
Small  business  timtwr  sales 
set-aside  program;  shares 
recomputation;  appeal 
procedures;  published  3- 
24-97 

AGRICULTURE 
DEPARTMENT 
Farm  Sarvica  Agency 

Federal  Agriculture 
Irrprovement  and  Reform 
Act  of  1996;  implementation: 
Direct  and  guaranteed  loan 

making  provisions; 

published  3-3-97 

AGRICULTURE 

DEPARTMENT 

Rural  Bualneaa  Cooperative 

Servica 

Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementation: 
Direct  arxi  guaranteed  loan 
making  provisions; 
published  3-3-97 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Servica 

Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implemenlation: 
Direct  and  guaranteed  k>an 

making  provisnns; 

published  3-3-97 

AGRICULTURE 
DEPARTMENT 
Rural  UtWtlas  Sarvica 

Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  impiementalk)n: 
Direct  and  guaranteed  toan 

making  provisions; 

pubished  3-3-97 


COMMERCE  DEPARTMENT 
NaUoitai  Oceanic  and 
Atmospharic  Administration 

Fishery  conservation  arxi 
management: 
Alaska;  fisheries  of 

Exclusive  Economic 

Zor»— 

Halibut;  published  2-21-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatran 
plans;  appriaval  and 
promulgation;  various 
States: 

California;  published  1-22-97 
Illinois;  published  1-21-97 
Indena;  published  1-22-97 
Kentucky;  published  1-21-97 
Clean  Air  Act 
State  operating  permits 

programs — 

Maine;  published  2-21-97 
Pestkades;  tolerarKes  in  food, 
aninrtal  feeds,  arxl  raw 
agricultural  commodMes: 
Avermedin  B1  arxl  delta- 

8.9-isomer;  published  3- 

24-97 

FEDERAL 
COMMUNICATIONS 

Common  carrier  services: 

Telacommunkatwns  Act  of 
1996;  implemenlation — 

Telemessaging.  electronk: 
publishing,  and  alarm 
monitoring  services; 
darificatkxi  and 
interpretation;  published 
2-20-97 

Radk)  statkxis;  table  of 
assignments: 
Missouri;  published  2-14-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Admlnlatratlon 

Organizatfon.  furx:tk)ns.  and 
authority  delegatfons: 
Agency  organizatkxtal 

structure  and 

headquarters  and  fiekJ 

offices  addresses; 

published  3-24-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Publk:  Health  Servica 
Vaccine  injury  compensatkxi 

program: 

Vaccine  injury  table  revision; 
published  2-2097 

JUSTICE  DEPARTMENT 
Prtaona  Buiaau 

Inmate  control,  custody,  care, 
etc: 

Transfer  of  irvnates  to  State 
agents  for  productnn  on 


State  writs;  published  3- 
24-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

PubMc  utility  hokf  ng 

companies: 

Acquisition  of  securities  of 
norHJtility  corrpanies 
engaged  in  energy-relatod 
and  gas-reiated  acbvilies; 
exemptfon;  published  2- 
20-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
Augusta  Invitattonal  Rowing 
Regatta;  published  2-21- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlnlatratlon 

Ainworthiness  directives: 
AlHedSignal  Inc.;  published 
2-21-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Sarvica 

Pork  piomc/6on,  research,  and 

consumer  informatkxi; 

comments  due  by  3-28-97; 

published  2-26-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HaaWi 
Inspactton  Sarvica 

Overtime  servk:es  relating  to 
imports  and  exports: 

Agriculturai  quarantine  and 
inspection  servces;  user 
fees;  corrvnents  due  t>y  3- 
28-97;  published  1-27-97 

AGRICULTURE 
DEPARTMENT 
Rural  Utmttes  Sarvica 

Electrk:  toans: 
Pre-toan  policies  and 
procedures;  conventnnal 
utility  indenture  use  as 
security  instrunrtent; 
comments  due  t>y  3-24- 
97;  published  2-20-97 

AGRICULTURE 
DEPARTMENT 

Agricultural  comnrxxfities; 
commercial  sales  financing; 
corrvnents  due  t>y  3-28-97; 
published  1-27-97 

COMMERCE  DEPARTMENT 

NatkMMl  Ocaanic  ai>d 
Atmospheric  AdmirttotraHon 

Fishery  conservatfon  arxl 
management: 


Alaska;  fisheries  of 
Exclusive  Economk: 
Zorte — 
Pacific  haHbut  and 

sablefish;  comments 

due  by  3-24-97; 

published  2-21-97 
Polfock;  comments  due  t>y 

3-24-97;  published  2-27- 

97 

EDUCATION  DEPARTMENT 

Postsecondary  educatkxi: 
Student  assistance  general 
provlswns— 
Compliance  audfts  and 
finarxaal  responsfoility 
standards;  comments 
due  by  3-24-97; 
published  2-18-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poHutants,  hazardous; 
natior^  emiasxxi  starxtards: 
Petroleum  refinery  sources. 

new  arxj  existing; 

comments  due  by  3^4- 

97;  published  2-21-97 
Air  quality  implementation 
plans;  approval  and 
promulgatfon;  varkxs 
States: 
Calitomia;  comments  due  by 

3-26-97;  published  2-24- 

97 
Maryland;  comments  due  t>y 

3-27-97;  published  2-25- 

97 
Ohk>;  comments  due  t>y  3- 

27-97;  pubished  2-25-97 
Oregon;  commerts  due  t>y 

3-27-97;  pubished  2-25- 

97 
Washington;  comments  due 

by  3-26-97;  pubished  2- 

26-97 
Air  quaMy  planning  purposes; 
designation  of  areas; 
Pervisylvania;  comments 

due  by  3-27-97;  published 

2-2547 
Clean  Air  Act 
State  operating  permits 

programs — 

Mairw;  comments  due  t>y 
3-24-97;  pubished  2-21- 
97 

FARM  CREDIT 
ADMINISTRATION 

Farm  credtt  system: 
Federal  AgricuRural 
Mortgage  Corporation; 
receivers  and 

conservators;  comments 
due  by  3-26-97;  pubished 
2-24-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Competitive  bidding 
procedures;  comments 
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due  by  3-27-97;  published 

3-21-97 
Practice  and  procedure: 
Regulatory  fees  (1997  FY); 

assessment  and 

collection;  comments  due 

by  3-25-97;  published  3- 

1(W7 
Radio  stations;  table  of 
assignments; 
California;  comments  due  by 

3-24-97;  published  2-7-97 
Colorado;  comments  due  by 

3-24-97;  published  2-7-97 
Idaho;  comments  due  t>y  3- 

24-97;  published  2-7-97 
Michigan;  comments  due  by 

3-24-97;  published  2-7-97 
Michigan;  comments  due  by 

3-24-97;  published  2-7-97 
Michigan;  corrwnents  due  by 

3-24-97;  published  2-7-97 
Wyoming;  comments  due  by 

3-24-97;  published  2-7-97 

HOOSmO  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Committees;  establishmer^. 
renewal,  termination,  etc: 
National  Manufactured 

Home  Advisory  Council; 

membership  nomination; 

comments  due  by  3-28- 

97;  published  2-26-97 

INTERIOR  DEPARTMENT 
ImUan  Aftak*  Butmu 
Law  arvl  order  on  Indian 
reservatior»: 

Courts  of  Indian  Offenses 
and  law  and  order  code; 
correction;  comments  due 
by  3-28-97;  pubished  2- 
26-97 
TrtMl  revenue  aNocaiion 
plans;  comments  due  t>y  3- 
24-97;  published  2-20^7 
Correction;  comments  due 
by  3-24-97;  published  3-7- 
97 

INTERtOR  DEPARTMENT 
Fish  and  WHdHta  Servic* 
Endangered  and  threatened 

species: 

PaM  maruanita;  comments 
due  by  3-27-97;  published 
2-25-97 

INTERIOR  DEPARTMBIT 


Safvice 

Administrative  appeals 
process;  comments  due  t>y 
3-27-97;  pubished  12-23-96 


Royalty  management 
Oil  valuation;  Federal  leases 
arxj  Federal  royalty  oil 
sale;  comments  due  by  3- 
25-97;  published  1-24-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
artd  Enforcement  Office 

Permanent  program  arxl 
abandoned  mine  larvj 
reclamation  plan 
submissions: 

Texas;  comments  due  by  3- 
24-97;  published  2-21-97 
LABOR  DEPARTMENT 
Employment  Standard* 
Administration 
Federal  Coal  Mine  Health  arxl 
Safety  Act  of  1969,  as 
amended: 

Black  Lung  Benefits  Act- 
Processing  and 
adjudKation  of  irxjividual 
claims  by  former  coal 
miners  arxJ  deperxients; 
comments  due  liy  3-24- 
97;  published  1-22-97 

PERSONNEL  MANAQEMEIfT 
OFFICE 

Employment 
Presidential  management 
intern  program;  convnents 
due  by  3-24-97;  published 
1-22-97 

SECURtTIES  AND 
EXCHANGE  COMMISSION 

Secunties: 
Plain  English  dndosure; 
comments  due  by  3-24- 
97;  published  1-21-97 

SMALL  BUSINESS 
ADMHHSTRATION 

Business  loan  policy: 
Depository  arxl  norv 

depository  lenders; 

finarxang  arxJ 

securitization  o( 

ur)guaranteed  portions  of 

Small  Business  Act 

guaranteed  loans; 

comments  due  t>y  3-28- 

97;  published  2-26-97 
Small  business  size  standards 
arxl  government  contracting 
ass>starx:e  regulations: 
Very  small  busmss 

corx»ms;  commerte  due 

by  3-24-97;  published  1- 

21-97 

SOOAL  SECURITY 
ADMmiSTRATION 

Supplemental  security  income: 


Aged,  bHnd,  and  disabled- 
Eligibility  and  benefit 
amounts  affected  by 
ineligit)le  spouses  or 
parents  wtx}  are  at>sent 
from  household  due 
solely  to  active  military 
service;  comments  due 
by  3-25-97;  published 
1-24-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawtxidge  operations: 
Massachusetts;  comments 
due  by  3-25-97;  published 
1-24-97 

Regattas  arxJ  marine  parades: 
Crawford  Bay  Crew  Classic; 
comments  due  by  3-24- 
97;  published  2-21-97 
Vessel  inspection  altematives: 
Classification  procedures; 
comments  due  by  3-27- 
97;  published  12-27-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admintotration 
Air  traffic  operating  arxJ  flight 
nies,  etc.: 

Grarxj  Carryon  National 
Parte,  CO;  special  flight 
nies  In  vicinity  (SFAR 
No.  50-2);  comments  due 
by  3-24-97;  published  2- 
26-97 
Airworthiness  dhectives: 
Airbus;  comments  due  t>y  3- 

24-97;  published  2-12-97 
Airbus  Industrie;  comments 
due  by  3-28-97;  published 
2-18-97 
British  Aerospace; 
comments  due  by  3-27- 
97;  published  2-14-97 
Jetstream;  comments  due 
by  3-27-97;  published  2- 
14-97 
McDonnell  Douglas; 
comments  due  t>y  3-28- 
97;  published  1-27-97 
Raytheon;  comments  due  by 
3-24-97;  published  2-12- 
97 

Airworthiness  starxlards: 
Special  corxitions— 
Beechcraft  model  E90 
airplane;  comments  due 
by  3-24-97;  published 
2-21-97 
Sino  Swearlngen  model 
SJ30-2  airplane; 


comments  due  t>y  3-24- 
97;  published  2-21-97 

Class  D  airspace;  conrvnents 
due  by  3-27-97;  published 
1-27-97 

Class  E  airspace;  comments 
due  by  3-25-97;  published 
2-13-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  carrier  safety  standards: 

Federal  regulatory  review; 
comments  due  by  3-28- 
97;  published  1-27-97 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Practice  arxl  procedure: 

Rail  passenger  carrier 
commutation  or  sutxjrban 
fare  irxa'ea^;  CFR  part 
removed;  comments  due 
by  3-26-97;  published  2- 
24-97 

TREASURY  DEPARTMENT 

Customs  Service 

Drawt>ack  regulations; 
comments  due  by  3-24-97; 
published  1-21-97 

TREASURY  DEPARTMENT 

Internal  Ravsnue  Servica 

Income  taxes: 

Foreign  Investment — 

Qualified  Electing  Fund 
Elections,  preferred 
shares;  hearing; 
conrvnents  due  t}y  3-24- 
97;  published  12-24-96 

Nuclear  decommissioning 
reserve  furxls;  revised 
schedules  of  ruling 
amounts;  comments  due 
by  3-24-97;  published  12- 
23-96 

Reorganizations;  receipt  of 
rights  to  acquire 
corporation  securities; 
comments  due  by  3-24- 
97;  published  12-23-96 

Shareholder  interest 
contirxjity  requirement  for 
corporate  reorganizations; 
comments  due  by  3-24- 
97;  published  12-23-96 
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This  unique  service  provittes  up-to-date 
informatfon  on  Presidentiel  poScies 
and  anndunoements.  tt  contains  the 
fuN  text  of  the  President's  pubfic 
■apoochoo.  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weeidy  Compilation  carries  a 
Monday  dateline  and  covers  materials 
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105th  Congress,  Ist  Session,  1997 
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gpo.gov/su_docs/ 
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Federal  Register 

The  FsderaJ  Register  is  published  deily  in 
24x  microfiche  tormat  and  mailed  to 
subscribers  the  foUowtng  day  via  first 
ciass  mail.  As  part  of  a  micfofiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  lr¥lex  are 
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Code  of  Fsderal  Regulations 
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Briefings  on  how  to  nw  tiw  Federal  Register 

For  information  on  briefings  in  Washington,  DC, 
announcement  on  the  inside  cover  of  this  issue 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Vobtmes) 

¥nt,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  utles  will  be  added  to  GPO  Access 
incrementally  througboitt  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  die  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/cfr 

For  additional  infmmation  on  GPO  Access  products, 
services  and  access  methods,  see  page  11  or  contact  the 
GPO  Access  User  Support  Team  via; 

•  PtNNie:  toil-free:  1-888-293-6498 

*  Email:  gpoaccessOgpo.gov 
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(not  published  on  Saturdays.  Sundays,  or  on  official  holidavs). 
by  the  Office  of  the  Federal  Register,  National  Archives  ana 
Records  Administration.  Washington,  DC  20408.  under  the  Federal 
Register  Act  (49  Sut.  500.  as  amended;  44  U.S.C  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

Tte  FederaJ  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  ara  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  Natioiial  Archivea  and  Records  Administratioii 
authenhrates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  leister  Act  44  U.S.C 
1507  provides  that  the  contents  of  the  Federd  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper.  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
R«»istw  on  GPO  Access  is  issued  under  the  authority  of  the 
Acunini strati ve  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions  The  online 
database  is  updated  by  6  a.m.  each  day  the  FederaJ  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
Volume  59.  Number  1  (January  2.  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  usera 
can  access  the  database  by  using  the  World  Wide  Web:  the 
Superintendent  of  Dooiments  home  page  address  is  http:// 

www.access.gpo.aov/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  snould  use  communications 
software  and  modem  to  call  (202)  512-1661:  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  BpoaccessOgpo.gov:  Dy  faxing  to  (202) 
512-1262:  or  by  calling  tollfipee  l-«8»-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday— Friday, 
except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S555.  or  $607  for  a  combined  Federal  R^pister.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Resister  Index  and  LSA  is  S220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
S8.00  for  each  ^oup  of  pages  as  actually  bound:  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
Rveign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Docimients,  or  charge  to  your  cfpO  Deposit 
Account.  VISA  or  MasterCard.  Mail  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  RegislBr. 

Haw  To  Cile  This  PahHratian:  Use  the  volimie  number  and  the 
page  number.  Example:  60  FR  12345. 
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512-1806 

General  onUiie  infonnation 
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1-88S-293-6498 

Single  copies^Mck  copies: 

Paper  or  fiche 

512-1800 

Assistance  with  public  single  copies 

512-1803 

FEDERAL  AGENCIES 

Sufaecriptionr 

Paper  or  fiche 

523-5243 

Assistance  with  Federal  agency  subscriptions 

523-5243 

For  othar  tolephon*  numbers,  na  the  Raadar  Aids  MCtion 
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NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Docimient 
Drafting  Handbook 

Free.  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

lMtp://Www  jiara.gov/taara/fcdrts/iklh/ildhaatJriHl 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal 


For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Raster's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail;  infb#fedreg.nara.gov 


FEDEKAL  KEGISTEK  W0UC»10P 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOB:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  OfBca  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  t3rpical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary  to 

reaaarcfa  Federal  agency  regulations  which  directly  afiect  them. 
Then  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  April  15.  1997  at  9K)0  am 

WHERE:  Office  of  the  Federal  Register 

ConflBrence  Room 

800  North  Capitol  Street.  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 


Printed  oa  recycled  paper  containing  100%  poet  consamer  waste 
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Agriculture  Department 

See  Coop>erative  State  Research,  Education,  and  Extension 

Service 
See  Federal  Crop  Insurance  Corporation 
See  Food  Safety  and  Inspection  Service 
See  National  Agricultural  Statistics  Service 
See  Riu-al  Business-Cooperative  Service 
See  Rural  Utilities  Service 

Children  and  Familiee  Administration 

NOTICES 
Child  care: 

Tribal  child  care,  minimum  standards;  comment  request, 
14431-14432 
Grants  and  cooperative  agreements;  availabihty,  etc.: 

Discretionary  program,  14536-14565 

Civil  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act,  14391 
Coast  Guard 

PROPOSED  RULES 

Regattas  and  marine  parades: 
Laughlin  Aquamoto  Sports  Challenge  and  Expo,  14379- 
14381 
NOTICES 
Meetings: 

National  Boating  Safety  Advisory  Council,  14493-14494 
National  preparedness  for  response  exercise  program; 
workshop  and  inquiry.  14494-14497 

Commerce  Def>artment 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Indonesia,  14404 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Community  food  projects  competitive  grants  program, 
14574-14581 

Defense  Department 

See  Navy  Department 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  14404-14405 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  14405- 
14406 
Grants  and  cooperative  agreements;  availability,  etc.: 
Educational  research  and  development  centers  prograiD— 
Early  childhood  reading,  14568-14571    .^»__ 
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Employment  Standards  Administration 

See  Wage  and  Hour  Division 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 

14445-14447 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Geothermal  energy  commerciahzation.  14406 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Los  Alamos  National  Laboratory,  14406-14407 
Monticello  Site,  14407 
Rocky  flats,  14407 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Consimner  product  test  procedure;  waiver  petitions: 

Hunter  Energy  &  Technology  Inc..  14408-14409 
Consumer  product  test  procedures;  waiver  petitions: 

Wolf  Steel  Ltd.,  1440^14410 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Connecticut,  14327-14332 
New  Mexico,  14332-14334 
Tennessee.  14326-14327 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Connecticut,  14381 
New  Mexico.  14382 
Teimessee,  14381 
NOTICES 

Confidential  business  information  and  data  transfer,  14413 
Meetings: 

Common  Sense  Initiative  Council,  14413 
Pesticide,  food,  and  feed  additive  petitions: 
American  Cyanamid  Co.,  14418-14421 
DowElanco,  14421-14423 
Novartis.  14423-14426 
Novartis  Crop  Protection,  Inc.,  14426-14429 
Pesticide  registration,  cancellation,  etc.: 
E.I.  duPont  de  Nemours  &  Co.  et  al.,  14413-14414 
Fenoxycaib  Flea  and  Tick  Spray  for  Dogs,  etc.,  14414- 

14417 
Pratt  Benomvl  50  W  Systemic  Fungicide,  etc.,  14417- 
14418 
Pesticides;  emergency  exemptions,  etc.: 

Metolachlor,  etc.,  14429-14430 
Superfund  program: 
Emergency  Planning  and  Community  Right-to-Know 
Act- 
Reporting  requirements  (Section  313);  workshops. 
14430  .-^  ^,, 
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Toxic  and  hazardous  substances  control: 
Premanufacture  notices  receipts,  14588-14631 

Executive  Office  of  ttie  President 

See  Management  and  Budget  Office 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

General  Electric  Co..  14287-14289 
Qass  D  airspace.  14289-14290 
Qass  D  and  E  airspace,  14290-14291 
Qass  E  airspace,  14291-14296 

Standard  instrument  approach  procedures,  14296-14300 
PROPOSED  RULES 
Airworthiness  directives: 

Airbus,  14365-14367 

Airbus  Industrie,  14361-14363 

Boeing,  14373-14375 

Domier.  14371-14373 

Gulfstream  American  (Frakes  Aviation).  14368-14369 

Lockheed.  14363-14365.  14369-14371 

Mooney  Aircraft  Corp.,  14359-14361 
Class  E  airspace,  14375-14376 
NOTICES 
Airport  noise  compatibility  program: 

Noise  exposure  map — 
Naples  Mimicipal  Airport.  FL,  14497-14498 
Passenger  facility  charges;  applications,  etc.: 

Ontario  International  Airport.  CA,  14498 

Federal  CommMnications  Commission 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Tennessee,  14384 
NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc..  14430-14431 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 
Forage  plants.  14283-14287 

Federal  Emergency  Management  Agency 

NOTICES 

Hotel  and  Motel  Fire  Safety  Act: 
National  master  list.  14584-14586 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  14412-14413 

Applications,  hearings,  determinations,  etc.: 

Algonquin  LNG,  Inc.,  14410-14411 

Cove  Point  LNG  L.P.,  14411 

El  Paso  Natural  Gas  Co.,  14411 

Transwestem  Pipeline  Co.,  14411-14412 

Young  Gas  Storage  Co.  Ltd.,  14412 

Federal  Railroad  Administration 

NOTICES 
Meetings: 
Maglev  Study  Advisory  Committee.  14498-14499 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  14431 


Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  sptecies: 

Hairy  Orcutt  grass  etc.,  14336-14352 
NOTICES 
Marine  mammals: 

Annual  report  availability  (1994  CY),  14438 
Marine  mammals  permit  applications,  14437-14438 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Chlortetracycline,  14303 
Hygromycin  B,  pyrantel  tartrate,  and  tylosin.  14300- 

14301 
Ivermectin  and  clorsulon.  14301-14302 
Lufenuron  tablets.  14301 
Melengestrol  acetate.  14304-14305 
Monensin,  14303-14304 
New  drug  applications — 
Monensin.  14305-14306 

Oxytetracycline  hydrochloride  injection,  14302-14303 
Salinomycin,  14305 
Scientific  reclassification  of  organisms — 
Corynebactecium  to  actinomyces:  nomenclature  change. 
14306 
Sponsor  name  and  address  changes — 
Alpharma,  Inc..  14300 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  14432-14433 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Land  O'Lakes,  Inc.,  et  al.;  approval  withdrawn,  14433 

Meetings: 
Advisory  committees,  panels,  etc.,  14433-14434 

Food  Safety  and  Inspection  Service 

NOTICES 
Meetings: 
Microbiological  Criteria  for  Foods  National  Advisory 
Committee.  14390 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request.  14404-14405 

Healtti  and  Human  Services  Department 

See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  14434-14435 
Submission  for  OMB  review;  comment  request,  14436- 
14437 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  OfRce 


NOTICES 

QHmnittees;  establishment,  renewal,  termination,  eta: 
Earth  Observing  System  (EOS)  Land  Processes  Distributed 

Active  Archive  Center  (DAAC)  Science  Advisory 

Panel.  14437 

international  Trade  AdministFOtion 

NOTICES 
Antidumping: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
France  et  al.,  14391-14392 
Freshwater  crawfish  tail  meat  from — 

China.  14392-14397 
High-tenacity  rayon  filament  yam  from — 

Germany,  14398-14399 
Open-end  spun  rayon  singles  yam  from — 
Austria,  14399-14403 

Intamatlonal  Trade  Commission 

NOTICES 

Import  investigations: 
Ultra  high  temperature  milk  from — 
Canada,  14442 

Justice  DefMrtment 

NOTICES 

Agency  information  collection  activities: 
Propmed  collection;  comment  request,  14442-14443 
Sutmiission  for  OMB  review;  comment  request,  14443- 
14445 

Pollution  control;  consent  judgments: 
AAR  Manufacturing  Group,  Inc.,  14445 

Labor  Department 

See  Employment  Staixlards  Administration 
See  Wage  and  Hour  Division 

Land  Management  Bureau 

NOTICES 

Public  land  orders: 
Washington,  14438-14439 

Legal  Services  Corporalion 

PR0P06B)  RULES 

Welfare  reform,  14382-14384 

Management  and  Budget  Office 

itanca 

Budget  rescissions  and  defiarrals,  14478-14480 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities — 
Proposed  collection;  comment  request,  14404-14405 
Meetings: 

Space  Science  Advisory  Committee,  14447-14448 
Patent  Ucenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

Digital  Manufacturing,  Inc.,  14448 

New  Mexico  Highlands  University,  14448 

TmView  Imaging  Co.,  14448 

National  Agricultural  Statistics  Service 

Nonccs 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  14390 


National  Higiiway  Traffic  Safety  Administration    - 

NOTICES 
Meetings: 
Motor  Vehicle  Safety  Research  Advisory  Committee, 
14499 
Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  14499-14501 
Motor  vehicle  safety  standards;  exemption  petitions,  etc: 
Champagne  Imports.  Inc.,  14501-14502 

Mational  Oceanic  and  Abnospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Ala^u;  fisheries  of  Exclusive  Economic  Zone — 

Pollock,  14352-14353 
Gulf  of  Mexico  and  South  Atlantic  spiny  lobster 
Control  date  rescinded,  14352 
PROPOaED  RULES 

Fishery  conservaticm  and  management: 
Northeastem  United  States  fiuieries — 
Mid-Atlantic  Fishery  Management  Councils:  public 
hearings.  14388-14389 
NOTICES 
Permits: 
Endangered  and  threatened  spedes,  14403-14404 

National  Parte  Service 

NOTICES 

Native  American  himian  remains  and  associated  funerary 
objects: 
Alaska  State  Museum,  Juneau.  AK;  inventory,  14439- 

14440 
Arizona  State  Museum,  Tucson,  AZ;  repatriation,  14439 
Heard  Museum,  Phoenix,  AZ;  repatriation,  14440 
Minnesota  Historical  Society,  St  Paul.  MN;  inventory. 

14440-14441 
Putnam  Museum  of  History  and  Natural  Sdenoe. 
Davenport  lA;  inventory.  14441-14442 

National  Science  Foundation 

NOTICES 

Antarctic  Consovation  Act  of  1978;  permit  applications. 

etc.,  14448-14449 
Meetings: 
Advanced  Scientific  Computing  Special  Emphasis  Panel. 

14449 
Bioengineering  and  Environmental  Systems  Special 

Emphasis  Panel,  14449 
Biological  Sciences  Special  Emphasis  Panel,  14449 
Chemistry  Special  Emphasis  Panel,  14449-14450 
Economics.  Decision,  and  Managnnent  Sdenoes 

Advisory  Panel,  14450 
InfrBstructure,  Methods,  and  Science  Studies  Advisory 

Panel,  14450 
Mathematical  Sciences  Special  Emphasis  Panel,  14450 
Neurosdence  Advisory  F^el,  14450-14451 
Physics  Special  Emphasis  Panel.  14451 
Physiology  and  Ethology  Advisory  Panel,  14451-14452 
Social  and  Political  Science  Advisory  Panel,  14452 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Naval  Air  Station  Barbers  Point,  HI;  disposal  and  reuse, 
14405 


iMI 
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Nuclear  Ragulatory  Commission 

NOTICCS 

Gaseous  diffusion  plants:  "backfitting"  requirements;  staff 
implementation  criteria:  availability  and  inquiry, 
14456-14457 
Operating  licenses,  amendments:  no  significant  hazards 

considerations;  biweekly  notices.  14457-14476 
Organization,  functions,  and  authority  delegations: 
Local  pubUc  document  room  relocation  and 
estabUshment —  , 

LaCrosse  Boiling  Water  Reactor.  WI,  14476-14477 
Regulatory  guides:  issuance,  availability,  and  withdrawal. 

14477 
United  States  Enrichment  Corporation: 
Portsmouth  Gaseous  Diffusion  Plant,  OH:  certificate  of 
compliance  amendment,  14477-14478 
Applications,  hecuings,  determinations,  etc.: 
Tennessee  Valley  Authority.  14452-14456 

Offics  of  Management  and  Budget 

See  Management  and  Budget  Office^ 

Postal  Service 

NOTICES 

Meetings:  Sunshine  Act.  14480-14481 

Pul)lic  Health  Service 

See  Food  and  Drug  Administration 

Research  and  Special  Programs  Administration 

RULCS 

Hazardous  materials: 

Performance-oriented  packaging  standards:  final 
transitional  provisions,  14334-14338 
Nonccs 
Hazardous  materials: 

Applications:  exemptions,  renewals,  etc.,  14503-14532 
Hazardous  materials  transportation: 

Registration  requirement  and  fee  assessment  program. 
14502-14503      . 

Rural  Business-Cooperative  Service 

PnOPOSEO  RULES 

Grants  and  cooperative  agreements:  availabiUty,  etc.: 
Rural  cooperative  development  program,  14354-14359 

Rural  Utilities  Service 

PftOPOSEO  RULES 

Grants  and  coop>erative  agreements:  availability,  etc.: 
Rural  cooperative  development  program.  14354-14359 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review:  comment  request.  14481 
Self-regulatory  organizations;  proposed  rule  changes: 

National  Association  of  Securities  Dealers,  Inc.,  14487- 
14488 

Pacific  Stock  Exchange,  hic,  14488-14490 
Applications,  hearings,  determinations,  etc.: 

atibank.  N.A.,  et  al.,  14481-14484 

Cova  Financial  Services  Life  Insurance  Co.  et  al.,  14484- 
14486 

U.S.  Stock  Pratfolio.  14486-14487 

Sentencing  Commission.  United  States 

See  United  States  Sentencing  Commission 


Small  Business  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  14492 

State  Department 

NOTICES 

International  Traffic  in  Arms  regulations;  statutory 
debarment,  14492-14493 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Air  quahty  implementation  plans;  approval  and 
promulgation:  various  States: 
Maryland,  14306-14308 
Texas,  14311-14326 
Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Ohio,  14308-14311 

Surface  Transportation  Board 

PROPOSED  RULES 
Practice  and  procedure: 
Statutory  jurisdiction;  voluntary  arbitration  of  certain 
disputes,  14385-14388 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

PROPOSED  RULES 

Privacy  Act;  implementation,  14376-14379 
NOTICES 
Privacy  Act: 
Systems  of  records,  14532-14534 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  poUcy  statements  for  Federal 
courts,  14490-14492 

Wage  and  Hour  Dhdsion 

NOTICES 

American  Samoa;  special  industry  committee  for  all 
industries:  appointment,  convention,  and  hearing, 
14446-14447 


Separate  Parts  In  This  Issue 

PartN 

Health  and  Human  Services  Department,  Children  and 
Families  Administration,  14536-14565 

Partm 

Department  of  Education,  14568-14571 


PartIV 

Department  of  Agriculture,  Cooperative  State  Research, 
Education,  and  Extension  Service.  14574-14581 

Party 

Federal  Emergency  Management  Agency,  14584-14586 

Part  VI 

Environmental  Protection  Agency.  14588-14596 

Part  VII 

Environmental  Protection  Agency.  14598-14603 

Part  VIII 

Environmental  Protection  Agency.  14606-14612 

Part  IX 

Environmental  Protection  Agency,  14614-14622 

PartX 

Environmental  Protection  Agency.  14624-14631 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  Ust  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  fiegulations 


Federal  Regisier 

Vol.  62.  No.  58 
Wednesday.  March  26,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  urxier 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  415  and  457 

General  Crop  Insurance  Regulations; 
Forage  Production  Crop  Insurance 
Regulations,  and  Common  Crop 
Insurance  Regulations;  Forage 
Production  Crop  Insurance  Provisions 

AQENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTKW:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
forage  production.  The  provisions  will 
be  used  in  conjunction  with  the 
Common  Crop  Insurance  Policy  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  conmion  to  most 
crops.  The  intended  effect  of  this  action 
is  to  provide  policy  changes  to  better 
meet  the  needs  of  the  insured,  include 
the  current  forage  production  crop 
insurance  regulations  with  the  Common 
Crop  Insurance  Policy  for  ease  of  use 
and  consistency  of  terms,  add  an 
optional  forage  production  winter 
coverage  endorsement,  and  to  restrict 
the  effect  of  the  c\irrent  forage 
production  crop  insurance  regulations 
to  the  1997  and  prior  crop  years. 
EFFECTIVE  DATE:  April  25, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Brayton.  Insurance 
Management  Specialist.  Research  and 
Development,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  Qty,  MO  64131,  telephone  (816) 
926-7730. 

SUPPlfMENTARY  INFORMATION: 

Execntive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OM6)  has  determined  this  rule  to  be 


exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and,  therefore,  this 
rule  has  not  been  reviewed  by  0MB. 

Paperworic  Reduction  Act  of  1995 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  comments,  data,  and 
opinions  on  information  collection 
requirements  previously  approved  by 
OMB  undei  OMB  control  number  0563- 
0003  through  September  30,  1998.  No 
public  comments  were  received. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  n  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities.  The  effect  of 
this  regulation  on  small  entities  will  be 
no  greater  than  on  larger  entities.  Under 
the  current  regulations,  a  producer  is 
required  to  complete  an  application  and 
acreage  report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity. 

The  instired  must  also  annually 
certify  to  the  previous  years  production 
if  adequate  records  are  available  to 
support  the  certification.  The  producer 
must  maintain  the  production  records  to 
support  the  certified  information  for  at 


least  three  years.  This  regulation  does 
not  alter  those  requirements. 

The  amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  R^ulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  PR 
29115,  June  24, 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  part  1 1 
must  be  exhausted  before  any  action  for 
judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Friday,  September  13.  1996,  FQC 
published  a  proposed  rule  in  the 
Federal  Register  at  61  FR  48416-48420 
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to  add  to  the  Common  Crop  In-surance 
Regulations  (7  CFR  part  457),  two  new 
sections:  7  CFR  457.117,  Forage 
Production  Crop  Insurance  Provisions; 
and  457.127,  Forage  Production  Winter 
Coverage  Endorsement.  The  new 
provisions  will  be  effective  for  the  1998 
and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  ciurent  provisions  for  insuring 
forage  production  found  at  7  CFR  part 
415  (Forage  Production  Crop  Insurance 
Regulations).  FCIC  also  amends  7  CFR 
part  415  to  limit  its  effect  to  the  1997 
and  prior  crop  years. 

Following  publication  of  the  proposed 
rule,  the  public  was  aiTorded  60  days  to 
submit  written  comments,  data,  and 
opinions.  A  total  of  19  comments  were 
received  from  the  crop  insurance 
industry  and  FCIC.  The  comments 
received,  and  FCIC's  responses,  are  as 
follows: 

Comment:  A  representative  of  FCIC 
and  the  crop  insurance  industry 
questioned  the  definition  of  "Air-dry 
forage",  which  references  eighteen 
percent  moisture  as  the  basis  for 
converting  forage  to  an  air-dry 
equivalent.  The  commenters 
recommended  that  this  adjustment 
should  be  based  on  thirteen  percent 
moisture  as  specified  in  the  current  loss 
adjustment  procedure. 

Response:  FCIC  agrees  with  the 
comments  and  has  amended  the 
provisions  accordingly. 

Comment:  A  representative  of  FCIQ 
recommended  changing  the  definition 
of  "Forage"  to  allow  insurance  coverage 
for  non-grass  forage  species  other  than 
alfalfo  and  red  clover  [e.g.,  birdsfoot 
trefoil). 

Response:  FCIC  agrees  with  the 
comment  and  has  amended  the 
definition  to  allow  insurance  coverage 
for  other  species  listed  in  the  Actuarial 
Table. 

Comment.  The  crop  insurance 
industry  recommended  adding  the 
words  "and  quality"  after  the  words 
"providing  the  quantity"  in  the 
definition  of  "Irrigated  practice." 

Response:  FCIC  agrees  water  quality  is 
an  important  issue.  However,  since  no 
standards  or  procedures  have  been 
developed  to  measure  water  quality  for 
insurance  purposes,  quality  cannot  be 
included  in  the  definition.  Therefore,  no 
change  has  been  made. 

Comment  The  crop  insurance 
industry  recommended  that  section  3 
"Insurance  Guarantees,  Coverage  Levels, 
and  Prices,"  be  changed  to  read. 
"•  *   *  select  only  one  price 
percentage  *   *   •".  The  commenter 
stated  this  change  would  shorten  the 
provision  because  language  regarding 


varieties  having  different  maximum 
prices  would  no  longer  be  necessary. 

Response:  The  methods  used  to  select 
price  elections  vary  between  insurance 
providers.  While  some  require  selection 
of  a  percentage,  others  require  selection 
of  a  specific  dollar  amount.  The 
suggested  change  will  not  work  in  all 
circumstances.  Therefore,  no  change  has 
been  made. 

Comment  A  representative  of  FCIC 
and  the  crop  insurance  industry  stated 
that  section  6  "Report  of  Acreage" 
should  not  require  separate  acreage 
reports  for  acreage  insured  under  the 
Forage  Production  Winter  Coverage 
Endorsement  and  for  all  other  insurable 
forage  acreage.  The  commenter  believes 
that  only  one  acreage  report  should  be 
required. 

Response:  Fall  planted  acreage  is 
eligible  for  coverage  under  the  Forage 
Production  Winter  Coverage 
Endorsement  the  first  and  subsequent 
crop  years  following  year  of 
establishment.  Insurance  attaches  in  the 
fall  for  forage  acreage  insured  under  the 
Forage  Production  Winter  Coverage 
Endorsement  and  in  the  spring  for  all 
other  forage  acreage  that  is  not  eligible 
for  coverage  under  the  endorsement. 
Therefore,  separate  fall  and  spring 
acreage  reports  are  necessary  to  timely 
determine  the  liability  and  premium 
when  insurance  attaches.  Therefore,  no 
change  has  been  made. 

Comment  The  crop  insurance 
industry  raised  concern  with  the 
provision  contained  in  section  7(a)(2) 
that  requires  the  forage  crop  be  planted 
for  harvest  as  livestock  feed  in  order  for 
coverage  to  attach.  The  commenters 
questioned  the  insurability  of  forage 
being  used  for  a  purpose  other  than 
livestock  feed.  For  example,  a  new 
biomass  plant  utilizes  a  portion  of  the 
forage  to  bum  for  electrical  energy 
production  in  addition  to  producing 
livestock  feed.  Producers  may  contract 
part  of  their  forage  to  be  burned  and  use 
the  remainder  of  production  for 
livestock  feed.  They  questioned  whether 
the  acreage  contracted  to  be  burned 
would  be  considered  insurable  and  how 
APH  and  loss  adjustment  procedure 
would  be  affected. 

Response:  Any  forage  planted  for 
harvest  other  than  for  livestock  feed  is 
not  insurable.  No  procedures  or 
provisions  have  been  developed  to 
provide  coverage  for  forage  intended  to 
be  harvested  as  other  than  livestock 
feed.  FQC  will  consider  this  issue  for 
future  use.  Therefore,  no  change  has 
been  made. 

Comment  The  crop  insurance 
industry  questioned  the  provisions 
contained  in  section  7(a)(3)  "Insured 
Crop"  regarding  the  insiuability  of  foil 


seeded  forage.  The  commenters  stated 
that,  in  some  areas,  it  is  common  for  fall 
seeded  forage  to  establish  a  better  stand 
than  forage  seeded  prior  to  July  1  of  the 
same  year.  They  asked  if  such  cases 
could  be  insured  by  written  agreement 
(following  a  favorable  crop  inspection) 
the  next  year  (currently  the  "year  of 
establishment"  by  definition)  instead  of 
having  to  wait  until  the  following  year. 

Response:  The  forage  production  crop 
insurance  program  is  designed  to 
provide  coverage  the  year  following  the 
year  the  forage  stand  is  established.  In 
general,  forage  planted  after  Jime  30 
takes  longer  to  establish  an  acceptable 
stand  than  forage  planted  prior  to  June 
30.  Currently  there  are  no  procediues  in 
place  to  evaluate  the  quality  or 
adequacy  of  the  stand  during  the  year  of 
establishment  to  determine  insurability 
of  the  stand.  Therefore,  no  change  has 
been  made. 

Comment  The  crop  insurance 
industry  questioned  section  7(b)(3) 
"Insured  Crop",  why  the  ability  to 
insure  an  overage  stand  of  forage  by 
written  agreement  is  eliminated.  The 
commenter  stated  that  many  overage 
fields  have  the  ability  to  produce  in 
excess  of  the  approved  APH  yield  and 
that  not  all  producers  keep  separate 
records  of  the  overage  stands,  which 
will  be  a  problem  if  the  overage  stands 
are  no  longer  insurable.  The  commenter 
suggested  providing  an  option  to  insure 
all  forage,  including  overage  acreage, 
with  a  premium  surcharge  or  a  reduced 
yield  based  on  a  factor  multiplied  by  the 
average  APH  yield. 

Response:  Research  indicates  that 
overage  forage  stand  density  decreases 
with  time.  As  stand  density  decreases 
forage  production  decreases 
significanUy.  The  Special  Provisions 
will  specify  at  what  age  the  forage  stand 
is  no  longer  eligible  for  insurance 
coverage.  FCIC  agrees  that  the  concept 
of  insuring  overage  stands  with  a 
premium  surcharge  or  reduced  yield 
should  be  studied  to  determine  if 
premium  surcharges  or  factors  to  reduce 
the  APH  yield  can  be  developed. 
Therefore,  no  change  has  been  made. 

Comment  The  crop  insurance 
industry  recommended  that  section 
12(d)  "Written  Agreements,"  should  not 
state  that  written  agreements  are  valid 
for  only  one  year  (perhaps  refer  to  the 
date  sp>ecified  in  the  agreement  instead). 
The  commenter  recommended  that 
written  agreements  should  be 
continuous,  unless  there  are  significant 
changes  in  the  farming  operation. 

Response:  Written  agreements  are 
intended  to  change  policy  terms  or 
permit  insurance  in  unusual  situations 
where  such  changes  will  not  increase 
risk.  If  such  practices  continue  year  to 


year,  they  should  be  incorporated  into 
the  policy  or  Special  Provisions.  It  is 
important  to  keep  non-uniform 
exceptions  to  the  minimum  and  to 
ensure  that  the  insured  is  well  aware  of 
the  specific  terms  of  the  policy. 
Therefore,  no  change  has  been  made. 

Comment  A  representative  of  FCIC 
questioned  the  addition  of  the  Forage 
Production  Winter  Coverage 
Endorsement,  stating  that  in  areas  with 
little  or  no  winter  damage  risk,  it 
increases  the  complexity  of  the  program 
by  requiring  further  explanation  to 
producers,  separate  rates,  acreage 
reports  and  dates,  which  has  no  true 
benefit  to  producers.  The  commenter 
stated  that  Risk  Management  Agency 
should  be  putting  considerable  efforts 
into  developing  a  program  that  truly 
meets  producers  needs  (i.e.  quality 
adjustment,  etc.). 

Response:  The  current  regulations 
allow  winter  coverage  as  part  of  the 
basic  policy,  which  affects  the  premium 
rates  for  all  insureds  even  though  not  all 
insureds  use  this  coverage.  This 
endorsement  will  allow  winter 
protection  for  only  insureds  who  elect 
the  winter  coverage  and  only  those 
electing  the  endorsement  will  pay 
premium  for  the  winter  coverage.  FQC 
agrees  that  the  concept  of  developing  a 
program  which  fits  all  producer  needs, 
such  as  quality  adjustment,  etc..  should 
be  studied  to  determine  if  procedures 
for  other  program  improvements  can  be 
developed.  Therefore,  no  change  has 
been  made. 

Comment  The  crop  insiuance 
industry  stated  that  in  many  states  the 
acreage  of  forage  is  very  small,  resulting 
in  small  premiums  and  expensive 
administration  cpsts.  Producers  who 
choose  not  to  purchase  the  winter 
endorsement  will  have  even  smaller 
premiums,  making  the  {>olicy  less 
attractive  to  deliver.  The  commenter 
suggested  that  FCIC  consider  offering  a 
forage  Group  Risk  Plan  (GRP)  program 
in  all  states  and  counties,  which  has 
been  suggested  by  the  crop  insurance 
industry  and  FCIC  simplification  work 
groups. 

Response:  The  GRP  forage  program  is 
currently  offered  in  a  few  selected  states 
and  counties.  Expanding  the  GRP  forage 
program  to  all  states  and  counties  is 
under  consideration.  However,  no 
decision  has  been  rendered  at  this  time. 
U  such  expansion  occurs,  the  forage 
production  producer  will  have  the 
option  to  be  insured  under  the  GRP  plan 
or  the  current  forage  production  crop 
provisions.  Therefore,  no  change  has 
been  made. 

Comment  The  crop  insurance 
industry  stated  that  most  forage 
production  policyholders  purchased  the 


insiuBnce  because  of  the  winter 
coverage.  They  recommended  that 
insureds  be  allowed  to  exclude  winter 
coverage  in  return  for  a  reduced 
premium  rate. 

Response:  The  current  regxdations 
allow  winter  coverage  as  part  of  the 
basic  policy,  which  affects  the  premium 
rates  for  all  persons  who  insure  forage 
production.  Now,  only  those  producers 
who  elect  the  Forage  Production  Winter 
Coverage  Endorsement  will  have  to  pay 
the  premium  for  such  coverage. 
Therefore,  no  change  has  been  made. 

Comment:  The  crop  insurance 
industry  expressed  concern  with  the 
extra  work  and  expense  that  would  be 
required  to  have  winter  coverage  begin 
in  the  fall.  The  commenter  stated  that 
inspections  should  be  required  in  the 
spring  because  winter  inspections  are 
difficult  if  there  is  snow  on  the  ground. 

Response:  Crop  inspections  for  fall 
planted  forage  must  be  made  in  the  fall 
if  the  winter  coverage  endorsement  is 
elected  to  ensure  that  such  acreage  is 
insurable  before  insurance  attaches. 
Therefore,  no  change  has  been  made. 

List  of  Subiects  in  7  CFR  Parts  415  and 
457 

Crop  insurance,  Forage  production 
crop  insurance  regulations.  Forage 
production. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  415  and  457  effective  for  the 
1998  and  succeeding  crop  years,  to  read 
as  follows: 

PART  415— FORAGE  PRODUCTION 
CROP  INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  415  is  revised  to  read  as  follows: 

Authority.  7  U.S.C.  1506(1).  1506(p). 

2.  The  subpart  heading  preceding 
§415.1  is  revised  to  read  as  follows: 

Subpart— Regulations  for  the  1986 
Through  1997  Crop  Years 

3.  Section  415.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

§415.7    The  application  and  policy. 

***** 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
subpart  O  of  part  400.  General 
Administrative  Regulations  (7  CFR 
400.37,  400.38).  The  provisions  of  the 
Forage  Production  Insurance  Policy  for 
the  1986  through  1997  crop  years  are  as 
follows: 


PART  457-COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p). 

5.  Sections  457.117  and  457.127  are 
added  to  read  as  follows: 

§  457.1 17    Forage  production  crop 
insurance  regulations. 

The  Forage  Production  Crop  Insurance 
Provisions  for  tlie  1998  and  succeeding  crop 
years  are  as  follows: 

FCIC  policies: 

Department  of  Agriculture 
Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider] 

Both  FOC  and  reinsured  policies: 

Forage  Production  Crop  Insurance  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  these  Crop  Provisions, 
and  the  Special  Provisions:  the  Special 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions;  and  these  Crop 
Provisions  will  control  the  Basic  F*rovisions. 
1.  Definitions. 

Adequate  stand — A  population  of  live 
forage  plants  that  equals  or  exceeds  the 
minimum  required  number  of  plants  per 
square  foot  as  shown  in  the  Special 
Provisions. 

Air-dry  forage — Forage  that  has  dried  in 
windrows  by  natural  means  to  less  than  13 
percent  moisture  ))^fore  being  put  into  stacks 
or  bales. 

Crop  yeai^-The  period  &x)m  the  date 
insurance  attaches  until  harvest  is  normally 
completed,  which  is  designated  by  the 
calendar  year  in  which  the  majority  of  the 
forage  is  normally  harvested. 

Cutting — Severance  of  the  forage  plant 
from  the  land  for  the  purpmse  of  livestock 
feed. 
Days — Calendar  days. 
Fall  planted — A  forage  crop  planted  after 
June  30. 

Forage — Planted  perennial  alfalfa, 
perennial  red  clover,  perennial  grasses,  or  a 
mixture  thereof,  or  other  species  as  shown  in 
the  Actuarial  Table. 

Good  farming  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 
are  those  recognized  by  the  Coop>erative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest — Removal  of  forage  from  the 
windrow  or  field.  Grazing  will  not  be 
considered  harvested. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  Limes,  with  the 
intention  of  providing  the  quantity  of  water 
needed  (o  produce  at  least  the  yield  used  to 
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establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Production  guarantee  (per  acre) — The 
number  of  tons  determined  by  multiplying 
the  approved  APH  yield  per  acre  times  the 
coverage  level  percentage  you  elect. 

Spring  planted — A  forage  crop  planted 
before  July  1. 

Ton — Two  thousand  (2,000)  pounds 
avoirdupois. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  12. 

Year  of  establishment — The  period 
between  seeding  and  when  the  forage  crop 
has  developed  an  adequate  stand.  Insurance 
during  the  year  of  establishment  may  be 
available  under  the  forage  seeding  policy. 
Insurance  under  this  policy  does  not  attach 
until  ai^er  the  year  of  establishment.  The  year 
of  establishment  is  determined  by  the  date  of 
seeding.  The  year  of  establishment  for  spring 
planted  forage  is  designated  by  the  calendar 
year  in  which  seeding  occurred.  The  year  of 
establishment  for  fall  planted  forage  is 
designated  by  the  calendar  year  after  the  year 
in  which  the  crop  was  planted. 

2.  Unit  Division. 

Optional  units  are  not  available  for  forage 
production.  See  the  definition  of  unit 
contained  In  section  1  (Definitions)  of  the 
Basic  Provisions  (§457.8). 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities. 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§  457.8): 

(a)  You  may  only  select  one  price  election 
for  all  the  forage  in  the  county  insured  under 
this  policy  unless  the  Special  Provisions 
provide  different  price  elections  by  type,  in 
which  case  you  may  select  one  price  election 
for  each  forage  type  designated  in  the  Special 
Provisions.  The  price  elections  you  choose 
for  each  type  must  have  the  same  percentage 
relationship  to  the  maximum  price  offered  by 
us  for  each  type.  For  example,  if  you  choose 
100  percent  of  the  maximum  price  election 
for  a  specific  type,  you  must  also  choose  100 
percent  of  the  maximum  price  election  for  all 
other  types. 

(b)  You  must  report  the  total  production 
harvested  from  insurable  acreage  for  all 
cuttings  for  each  unit  by  the  production 
rep)orting  date. 

(c)  Separate  guarantees  will  be  determined 
by  forage  type,  as  applicable. 

4.  Contract  Changes. 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§457.8). 
the  contract  change  date  is  June  30  preceding 
the  cancellation  date. 

5.  Cancellation  and  Termination  Dates. 
In  accordance  with  section  2  (Life  of 

Policy.  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§  457.8),  the  cancellation 
and  termination  dates  are  September  30. 

6.  Report  of  Acreage. 

In  addition  to  section  6  of  the  Basic 
Provisions  (§457.8).  you  must  submit 
separate  acreage  reports  for  acreage  insured 
under  the  Forage  Production  Winter 
Coverage  Endorsement  and  for  all  other 
insurable  forage  acreage. 


7.  Insured  Crop  . 

(a)  In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  the  forage  in  the 
county  for  which  a  premium  rate  is  provided 
by  the  actuarial  table: 

(1)  In  which  you  have  a  share; 

(2)  That  is  planted  for  harvest  as  livestock 
feed:  and 

(3)  That  is  grown  after  the  year  of 
establishment. 

(b)  In  addition  to  the  crop  listed  as  not 
insured  in  section  8  (Insured  Crop)  of  the 
Basic  Provisions  (§  457.8),  we  will  not  insure 
any  forage  that: 

(1)  Does  not  have  an  adequate  stand  at  the 
beginning  of  the  insurance  period: 

(2)  Is  grown  with  a  non-forage  crop:  or 

(3)  Exceeds  the  age  limitations  for  forage 
stands  contained  in  the  Special  Provisions. 

8.  Insurance  Period. 

In  lieu  of  the  provisions  of  section  11 
(Insurance  Period)  of  the  Basic  Provisions 
(§457.8): 

(a)  Insurance  attaches  on  acreage  with  an 
adequate  stand  on  the  later  of  the  date  we 
accept  your  application  or  the  applicable 
calendar  dates  listed  below: 

(1)  For  the  first  and  subsequent  calendar 
years  following  the  year  of  establishment,  for 
acreage  not  insured  under  the  Forage 
Production  Winter  Coverage  Endorsement 
for 

(i)  California — February  1; 

(ii)  Colorado,  Idaho,  Nebraska,  Nevada, 
Oregon,  Utah,  and  Washington — April  15; 

(iii)  Iowa,  Minnesota.  Montana,  New 
Hampshire,  New  York,  North  E)akota, 
Pennsylvania,  Wisconsin,  Wyoming,  and  all 
other  states — May  22; 

(2)  The  calendar  date  specified  in  the 
Forage  Production  Winter  Coverage 
Endorsement  for  acreage  insured  under  such 
endorsement. 

(b)  Insurance  ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  forage  crop; 

(2)  Removal  from  the  windrow  or  the  field 
for  each  cutting: 

(3)  Final  adjustment  of  a  loss; 

(4)  The  date  grazing  commences  on  the 
forage  crop; 

(5)  Abandonment  of  the  forage  crop;  or 

(6)  The  following  dates  of  the  crop  year: 

(i)  All  states  except  California — October  15; 
(ii)  California — December  31. 

(c)  In  order  to  obtain  year-round  coverage 
for  a  calendar  year,  you  must  purchase  the 
Forage  Production  Winter  Coverage 
Endorsement  (§457.127). 

9.  Causes  of  Loss. 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire; 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(5)  Wildlife: 

(6)  Earthquake; 

(7)  Volcanic  eruption:  or 


(8)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  peril  that  occurs 
during  the  insurance  [>eriod. 

(b)  In  addition  to  the  causes  of  loss  not 
covered  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§  457.8),  we  will  not  insure 
against  damage  that  occurs  after  removal 
from  the  windrow. 

10.  Chities  in  the  Event  of  Damage  or  Loss. 
In  addition  to  your  duties  contained  in 

section  14  (Duties  in  the  Event  of  Damage  or 
Loss]  of  the  Basic  Provisions  (§457.8),  if  you 
discover  any  insured  forage  is  damaged,  or  if 
you  intend  to  claim  an  indemnity  on  any 
unit,  you  must  give  notice: 

(a)  Of  probable  loss  at  least  15  days  before 
the  beginning  of  any  cutting  or  immediately 
if  probable  loss  is  discovered  after  cutting  has 
begun;  and 

(b)  At  least  5  days  before  grazing  of  insured 
forage  begins.  Such  notice  must  include  the 
number  of  acres  harvested  and  tons  produced 
from  each  unit. 

11.  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
production  records  for  any  unit,  we  will 
allocate  any  commingled  production  to  such 
units  in  proportion  to  our  liability  on  the 
harvested  acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  for 
each  type,  by  its  res[>ective  production 
guarantee; 

(2)  Multiplying  each  result  in  section 
11(b)(1)  by  the  respective  price  election  you 
selected; 

(3)  Totaling  the  results  of  each  crop  type 
in  section  11(b)(2); 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  type,  if  applicable,  (see 
section  11(c))  by  the  respective  price  election 
you  selected; 

(5)  Totaling  the  results  of  each  crop  type 
in  section  11(b)(4); 

(6)  Subtracting  the  result  in  section  11(b)(5) 
from  the  result  in  section  11(b)(3);  and 

(7)  Multiplying  the  result  in  section 
11(b)(6)  by  your  share. 

(c)  The  total  production  to  count  (in  tons) 
from  all  insurable  acreage  on  the  unit  will 
include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
per  acre  for  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our  consent; 

(C)  Damaged  solely  by  uninsured' causes;  or 

(D)  For  which  you  fail  to  provide 
production  records  that  are  acceptable  to  us; 

(ii)  Production  lost  due  totininsured 
causes; 

(iii)  Unharvested  production: 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached  and: 

(A)  You  do  not  elect  to  continue  to  care  for 
the  crop,  we  may  give  you  consent  to  put  the 
acreage  to  another  use  if  you  agree  to  leave 
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intact,  and  provide  sufBcient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount  of 
production  to  count  for  such  acreage  v^U  be 
based  on  the  harvested  production  or 
appraisals  bom  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact.  Or  fail  to 
provide  sufficient  care  forihe  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  uaed 
to  determine  the  amount  of  production  to 
count);  or 

(B)  You  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  When  forage  is  harvested  as  other  than 
air-dry  forage,  the  production  to  count  will 
be  adjusted  to  the  equivalent  of  air-diy 
forage. 

(e)  Any  harvested  production  from  plants 
growing  in  the  forage  will  be  counted  as 
forage  on  a  weight  basis. 

(f)  In  addition  to  the  provisions  of  section 
15  (Production  Included  in  Determining 
Indemnities)  of  the  Basic  Provisions  (§457.8), 
we  may  determine  the  amount  of  production 
of  any  unharvested  forage  on  the  basis  of  our 
field  appraisals  conducted  after  the  normal 
time  for  each  cutting  for  the  area. 

12.  Written  Agreements. 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance  \ 
with  the  following: 

(a)  You  most  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
12(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  follovtring 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 


§457.127    Forage  Production  Wintw 
Coverage  Endorsanwnt 

The  provisions  of  the  Forage 
Production  Winter  Coverage 
Endorsement  for  the  1998  and 
succeeding  crop  years  are  as  follows: 


Department  of  Agriculture 

Federal  Crop  Insorance  Corporation 

Forage  Production  Winter  Coverage 
Endorsement 

In  return  for  payment  of  the  additional 
premium  designated  in  the  actuarial  table, 
the  Common  Crop  Insurance  Policy  Basic 
Provisions  (§  457.8)  and  the  Forage 
Production  Crop  Insurance  Provisions 
(§457.117)  are  amended  to  incorporate  the 
following  terms  and  conditions: 

(a)  For  this  Endorsement  to  be  efiisctive, 
you  must  have  the  Common  Crop  Insurance 
Policy  Basic  Provisions  (§  457.8)  and  the 
Forage  Prod«ction  Crop  Insurance  Provisions 
(§  457.117)  in  force  and  you  must  comply 
with  all  terms  and  conditions  contained 
therein. 

(b)  This  Endorsement  is  not  available  for 
forage  crops  insured  under  a  Catastrophic 
Risk  Protection  Endorsement. 

(c)  You  must  elect  this  Endorsement  on 
your  application  or  on  a  {orm  approved  by 
us,  for  coverage  under  this  Endorsement,  on 
or  before  the  sales  closing  date  specified  in 
the  Special  Provisions  for  the  crop  year  in 
which  you  wish  to  insure  your  forage  under 
this  Endorsement. 

(d)  This  Endorsement  is  available  for  the 
following  acreage  in  all  counties  for  which 
the  actuarial  table  designates  forage 
production  premium  rates: 

(1)  Fall  planted  acreage,  for  the  first  and 
subsequent  crop  years  following  the  year  of 
establishment;  and 

(2)  Spring  planted  acreage,  for  the  second 
and  sul>sequent  crop  years  following  the  year 
of  establishment. 

(e)  Under  this  Endorsement,  the  insurance 
period  will  be  as  follows: 

(1)  Insurance  will  attach  on  acreage  with 
an  adequate  stand  on  the  later  of  the  date  we 
accept  your  application  or  the  applicable 
calendar  dates  foUovtring  the  end  of  the 
insurance  period  for  the  previous  crop  year 
as'listed  below: 

(i)  For  all  states  except  California — October 
16; 
(ii)  For  California — ^January  1; 

(2)  Insurance  will  end  on  the  earliest  of: 
(i)  Total  destruction  of  the  forage  crop: 
(ii)  Removal  from  the  windrow  or  the  field 

for  each  cutting; 

(iii)  Final  adjustment  of  the  loss; 

(iv)  Abandonment  of  the  forage  crop; 

(v)  The  date  grazing  commences  on  the 
forage  crop;  or 

(vi)  The  following  dates  of  the  crop  year 

(A)  All  states  except  California — October 
15; 

(B)  California — December  31. 

(f)  This  is  a  continuous  Endorsement  and 
it  will  remain  in  effect  for  as  long  as  your 
forage  production  policy  remains  in  effect  or 
you  cancel  this  coverage  in  accordance  %vith 
paragraph  (g). 

(g)  This  Endorsement  may  be  canceled  by 
either  you  or  us  for  any  succeeding  crop  year 
by  giving  written  notice  on  or  before  the 
cancellation  date  preceding  the  crop  year  for 
which  the  cancellation  of  this  Endorsement 
is  to  be  efiective. 


Signed  in  Washington.  DXL,  on  March  19, 
1997. 

Kenneth  D.  Ackenaan, 

Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  97-7655  Filed  3-25-97;  8:45  ami 
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Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9S-ANE-41:  Amendment  39- 
9972;  AD47-06-iq 

niN212a-AA64 

Airwortttiness  Directives;  General 
Electric  Company  CF34  Sertes 
Turtwfan  Engines 

AGa«CY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  General  Electric  Company 
CF34  series  turbo&n  engines,  that 
reduces  the  allowable  operating  cyclic 
life  limit  for  affected  high  presstire 
compressor  (HPC)  stage  1  rotor  disks. 
This  amendment  is  prompted  by  an 
updated  stress  and  life  aoalysis.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  PiPC  stage  1  rotor 
disk  rupture,  engine  failure,  and  damage 
to  the  aircraft. 

DATES:  Effective  May  27, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Eugene  Triozzi,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Biu'lington,  MA 
01803-5299;  telephone  (617)  238-7148, 
fax  (617)  238-7199. 
SUPPt^KNTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regidations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AO) 
that  is  applicable  to  General  Electric 
Company  (GE)  CF34  series  tiu-bofan 
engines  was  published  in  the  Federal 
Register  on  December  18, 1995,  (60  FR 
65035).  That  action  proposed  to  reduce 
the  allowable  op)erating  cyclic  life  limit 
for  affected  high  pressure  compressor 
(HPC)  stage  1  rotor  disks. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 
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There  are  apptoximately  440  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  150 
engines  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD,  and 
that  it  will  take  approximately  zero 
additional  work  hours  per  engine  to 
accomplish  the  required  actions. 
Required  parts  will  cost  approximately 
$7,667  per  engine,  based  on  the 
estimated  current  part  cost,  prorated 
downward  by  a  factor  equal  to  the 
quotient  of  the  difference  between  the 
original  cyclic  life  limit  (9,000  cycles) 
and  the  revised  cyclic  life  limit  (6,000 
cycles)  divided  by  the  original  cyclic 
life  limit.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,150,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
RegiUatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADOAESSES. 

List  of  Subjects  in  14  CHI  Part  39 

Air  Transportation.  Aircraft.  Aviation 
safety,  hicorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

:  49  use  106(g),  40113,  44701. 


S  39.13    [AiTMnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-06-15    General  Electric  Company: 

Amendment  39-9972.  Docket  95-ANE- 
41. 

Applicability:  General  Electric  Company 
(GE)  Models  CF34-1A.  -3A.  and  -3A2 
ttirbofan  engines,  with  high  pressure 
compressor  (HPC)  stage  1  rotor  disks,  part 
number  6040T7gG01,  installed.  These 
engines  are  installed  on  but  not  limited  to 
Canadair  Limited  Model  CL-600-2A12  and 
CL-60O-2B16  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identifled  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified, altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration  or  repair  on  the  unsafe  condition 
addressed  by  this  AO;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  HPC  stage  1  rotor  disk  rupture, 
engine  failure,  and  damage  to  the  aircraft, 
accomplish  the  following: 

(a)  Remove  from  service  HPC  stage  1  rotor 
disks  prior  to  accumulating  6,000  cycles  in 
service  since  new,  and  replace  with  a 
serviceable  part. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(c)  This  amendment  becomes  effective  on 
May  27.  1997. 

Issued  in  Burlii^on,  Massachusetts,  on 
March  14, 1997. 
James  C  lones. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircrafi  Certification  Service. 
(FR  Doc.  97-7597  Filed  3-25-97;  8:45  ami 
aajJNO  CODE  4«»-M-U 
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[Docket  No.  9fr-ANE-19;  Amendment  39- 
9971:AO97-0ft-14] 

RIN  2120-AA64 

Airworthiness  Directives;  Qeneral 
Electric  C6mpany  CF34  Series 
TurtMfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  General  Electric  Company 
CF34  series  turbofan  engines,  that 
reduces  the  allowable  operating  cyclic 
life  limit  for  affected  fan  disks.  This 
amendment  is  prompted  by  an  updated 
stress  and  life  analysis.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fan  disk  rupture,  engine  failure, 
and  damage  to  the  aircraft. 
DATES:  Effective  May  27,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Triozzi,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Biu-lington,  MA 
01803-5299;  telephone  (617) 238-7148, 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  General  Electric 
Company  (GE)  CF34  series  turbofan 
engines  was  published  in  the  Fedeial 
Register  on  March  25,  1996  (61  FR 
12050).  That  action  proposed  to  reduce 
the  allowable  o{>erating  cyclic  life  limit 
for  affected  fan  disks. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA'» determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

There  are  approximately  440  engines 
of  the  affected  design  in  the  worldwide 
fieet.  The  FAA  estimates  that  150 
engines  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  zero 
additional  work  hours  per  engine  to 
accomplish  the  required  actions. 
Required  parts  will  cost  approximately 
$106,320  per  engine,  based  on  the 
estimated  current  part  cost,  prorated 
downward  by  a  factor  equal  to  the 
quotient  of  the  difference  between  the 
original  cyclic  life  limit  (38,280  cycles) 
and  the  revised  cyclic  life  limit  (9,006 
cycles)  divided  by  the  original  cyclic 


life  limit.  Based  on  these  figiues,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $15,950,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunenL  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  nde  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
suhstantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilify  AcL  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
£>ocket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircrafi.  Aviation 
safety.  Incorporation  by  reference. 
Safety.  • 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

139.13    f Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-06-14    General  Electric  Companj: 

Amendment  39-9971.  Docket  95-ANE- 
19. 

Applicability:  General  Electric  Company 
(GE)  Model  CF34-1A,  -3A.  and  -3A2 
turbofan  engines,  with  £an  disk  part  numbers 
(P/Ns)  6020T62GO4.  6020T62GO5. 
6078T0OGO1.  or  5921T54G01  installed.  These 
engines  are  installed  on  but  not  limited  to 
Canadair  Limited  Model  CLr^OO-2Al2  and 
CL-600-2B16  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 


preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  l>e^  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  Include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fan  disk  rupture,  engine  failure, 
and  damage  to  the  aircraft,  accomplish  the 
following: 

(a)  Remove  from  service  fan  disks,  P/N's 
6020T62G04.  6020T62G05.  6078TOOG01.  and 
5921T54G01.  prior  to  accumulating  9,000 
cycles  in  service  (OS)  since  new,  and  replace 
with  a  serviceable  part 

(b)  For  the  purpose  of  this  AD.  a 
serviceable  part  is  defined  as  a  fan  disk  with 
less  than  9.000  CIS. 

(c)  This  AD  defines  a  new  life  limit  of 
9,000  CIS  for  fan  disks,  P/N's  6020T62G04, 
6020T62GO5.  6078TOOG01.  and  5921T54G01. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 

,  provides  an  acceptable  level  of  safety  may  l>e 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airwortt^ness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requkements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
May  27, 1997. 

Issued  in  Burlington,  Massachusetts,  on 
March  11. 1997. 

Janws  C  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-7596  FUed  3-25-97;  8:45  am) 
BHJJNS  COOC  4S10-13-U 


14  CFR  Part  71 

[Airspace  Dookal  No.  96-ASW-15] 

Establistim*nt  of  Class  D  Airspaca; 
McKinnay,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  nde. 


SUMMARY:  This  action  estahlbhes  the 
Class  D  airspace  extending  upward  from 
the  surface  to  and  including  2,900  feet 
mean  sea  level  (MSL)  at  McKinney,  TX. 
An  air  traffic  control  tower  has  begun 
providing  air  traffic  control  services  for 
pilots  operating  at  McKiimey  Municipal 
Airport.  This  action  is  intended  to 
provide  adequate  controlled  airspace  for 
aircraft  operating  at  McKinney 
Municipal  Airport.  McKinney,  TX. 
EFFECTIVE  DATE:  0901  UTC,  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION: 
History 

On  June  19,  1996.  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
the  Class  D  airspace  at  McKiimey,  TX, 
was  published  in  the  FedCTal  Register 
(61  FR  31063).  A  municipal  contracted 
air  traffic  control  tower  has  begun 
providing  air  traffic  control  services  for 
pilots  operating  at  McKinney  Municipal 
Airport.  The  proposal  was  to  establish 
adequate  controlled  airspace  extending 
upward  from  the  surface  to  and 
including  2.900  feet  MSL  within  a  4- 
mile  raditis  of  the  airport.  The  proposal 
was  intended  to  provide  controlled 
airspace  at  McKinney  Muiucipal 
Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  therefore  adopted 
as  proposed. 

The  CQonlinates  for  this  airspace 
docket  are  based  on  htorth  American 
Datum  83.  Class  D  airspace  designations 
for  airspace  areas  are  published  in 
Paragraph  5000  of  FAA  Order  7400.9D 
dated  September  4,  1996,  and  effective 
September  16,  1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequenUy  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  the  Class  D  airspace 
located  at  McKinney  Municipal  Airport, 
McKinney,  TX,  to  provide  controlled 
airspace  for  airoaft  operating  with  the 
services  of  the  air  traffic  control  tower. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
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body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "signiRcant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  SubiectB  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CF'R  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aatkorityt  49  U.S.C.  40103.  40113,  40120; 
EO.  10854;  24  FR  9565.  3  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C  106(gJ;  14  CFR 
11.69. 

S71.1    [AnwndMQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.90. 
Airspace  Designations  and  Reporting 
Points,  dated  September  4. 1996,  and 
effective  September  16,  1996,  is 
amended  as  follows: 

Paragraph  SOOO:  Class  D  airspace  areas. 


ASW  TX  D  McKiwMj.  TX  [Ntm] 

McKinney.  McKinney  Municipal  Airport,  TX 
(Lat.  33°10'50"N..  long.  095*35'26  W.) 

That  aiisfMcs  extending  upward  from  the 
nirfaoe  to  and  including  2,900  feet  MSL 
within  a  4.0-mile  radius  of  McKinney 
Municipal  Airport.  This  Class  D  airsftace  is 
eSsctive  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director. 
•         •         •         •         • 

laaued  in  Fort  Worth,  TX,  in  Much  19, 
1997. 

Aliatt  1.  ViaaOi. 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  97-7668  Filed  3-25-97;  8:45  am) 
lOOOC  4M«-13-I1 


14  CFR  Part  71 
[Docket  No.  97-A WP-1 3\ 

Revision  of  Class  D  and  E  Airspace; 
Sacramento,  CA 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Direct  final  rule;  request  for 

comments. 

SUMMARY:  This  action  will  change 
several  airspace  legal  descriptions  to 
reflect  the  name  change  of  the 
Sacramento  International  Airport.  The 
1996  name  change  of  the  Sacramento 
Metropolitan  Airport  to  Sacramento 
International  Airport  has  made  this 
action  necessary.  The  intended  effect  of 
this  action  is  to  replace  all  references  to 
Sacramento  Metropolitan  Airport  with 
Sacramento  International  Airport. 
DATES:  Effective  date:  0901  UTC.  July 
17.  1997.  Comment  date;  Comments  for 
inclusion  in  the  Rules  Docket  must  be 
received  on  or  before  May  1, 1997. 
ADDRESSES:  Send  comments  on  the 
direct  final  rule  in  triplicate  to:  Federal 
Aviation  Administration.  Attn: 
Manager.  Operations  Branch.  AWP-530, 
Docket  No.  97-A  WP-1 3.  Air  Traffic 
Division.  P.O.  Box  92007.  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  MFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6556. 
SUPPt-EMENTARY  INFORMATION:  This 
action  will  change  several  airspace  legal 
descriptions  to  reflect  the  name  change 
of  the  Sacramento  International  Airport. 
The  1996  name  change  of  the 
Sacramento  Metropolitan  Airport  to 
Sacramento  International  Airport  has 
made  this  action  necessary.  The 
intended  effect  of  this  action  is  to 
replace  all  refsrences  to  Sacramento 
Metropolitan  Airport  with  Sacramento 
International  Airport.  Class  D  airspace 
areas  are  published  in  Paragraph  5000 
and  Class  E  airspace  areas  are  published 
in  Paragraph  6002  and  Paragraph  6003 


of  FAA  Order  7400.9D  dated  September 
4,  1996,  and  effective  September  16, 
1996,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
and  E  airspace  designation  listed  in  this 
document  would  be  published 
subsequenUy  in  this  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  This 
action  changes  several  airspace  legal 
descriptions  to  reflect  the  name  change 
of  the  Sacramento  International  Airport. 
The  intended  effect  of  this  action  is  to 
replace  all  references  to  Sacramento 
Metropolitan  Airport  with  Sacramento 
International  Airport.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguiments 
as  they  may  desire.  Communications 
shoidd  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
nUemaking  action  woidd  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  nde  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-AWP-13."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  refisrence. 
Navigation  (air). 

The  Amendment 

Accordingly,  pursuant  to  the ' 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854,  24  VR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  die  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspace. 

***** 

AWP  CA  D    Sacramento  Executive  Airport, 
CA 

Sacramento  Executive  Airport,  CA 

(Lat  38''30'45"  N.  long.  121''29'37"  W) 
Sacramento  VORTAC 

(Ut.  38*26'37"  N,  long.  121*33'06"  W) 
Sacramento  McClellan  AFB.  CA 

(Ut.  38''40'04"  N.  long.  121''24'02"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.3-mile  radius  of  Sacramento 
Executive  Airport  and  within  1.8  miles  each 
side  of  the  Sacramento  VORTAC  032°  radial, 
extending  from  the  4.3-mile  radius  southwest 
to  the  VORTAC  and  that  airspace  northeast 
of  the  Sacramento  Executive  Airport,  from 
the  Sacramento  VORTAC  022°  radial 
clockwise  to  the  Sacramento  VORTAC  064° 
radial  extending  from  the  Sacramento 
Executive  Airport  4.3-mile  radius  to  the 
Sacramento  Executive  Airport  5.8-mile 
radius  excluding  the  airspace  within  the 
Sactamento  McClellan  AFB,  CA,  and  the 
Sacramento  International  Airport,  CA,  Class 
C  airspace  areas.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport  Facility  Directory. 


Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AWP  CA  E2    SacranMnto  Executive  Airport. 
CA 

Sacramento  Executive  Airport,  CA 

(Ut.  38°30'45"  N,  long.  121»29'3r'  W) 
Sacramento  VORTAC 

(Ut.  38"26'3r'  N,  long.  121*33'06"  W) 
Sacramento  McClellan  AFB,  CA 
(Ut.  38'40'04''  N.  long.  121»24'02"  W) 
Within  a  4.3-mile  radius  of  Sacramento 
Executive  Airport  and  within  1.8  miles  each 
side  of  the  Sacramento  VCHITAC  032*  radial, 
extending  from  the  4.3-mile  radius  southwest 
to  the  VORTAC  and  that  airspace  northeast 
of  the  Sacramento  Executive  Airport,  from 
the  Sacramento  VORTAC  022°  radial 
clockwise  to  the  Sacramento  VORTAC  064° 
radial  extending  from  the  Sacramento 
Executive  Airport  4.3-mile  radius  to  the 
Sacramento  Executive  Airport  5.8-mile 
raditis  excluding  the  airspace  within  the 
Sacramento  McClellan  AFB,  CA,  and  the 
Sacramento  International  Airport.  CA,  Class 
C  airspace  areas.  This  Class  E  airspace  area 


is  effective  during  the  speciflc  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6003    Class  E  airspace  areas 
designated  as  an  extention  to  a  Class  C 
surface  area. 


AWP  CA  E3    Sacramento  Intemational 
Airport,  CA 

Sacramento  International  Airport,  CA 
(Ut.  38°41'44"N.  long.  121°35'27"  W) 
That  airspace  extending  upward  from  the 
surface  within  2.2  miles  each  side  of  the 
Runway  16R/34L  localizer  south  course, 
extending  from  the  5-mile  radius  of 
Sacramento  International  Airport  to  5.2  miles 
south  of  the  airport  and  that  airspace  within 
2.2  miles  each  side  of  the  Runway  16L/34R 
localizer  north  course,  extending  from  the 
airport  to  5.2  miles  north  of  the  airport. 
***** 

Issued  in  Los  Angeles.  California,  on 
February  28. 1997. 
Michael  Lammes, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
(FR  Doc.  97-7456  Filed  3-25-97;  8:45  am) 
BILUNQ  CODE  4t10-1S-M 


14  CFR  Part  71 

[AirapMM  Doctot  No.  9S-ASW-09] 

Revision  of  Class  E  Airspace;  Pauls 
Valley,  OK 

AQBUCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  role. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  extending  upward  from  700 
feet  above  ground  level  (ACL)  at  Pauls 
Valley,  OK.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instnmient  Approach 
Procedure  (SLAP)  to  Runway  (RWY)  35 
at  Pauls  Valley  Municipal  Airport  has 
made  this  action  necessary.  This  action 
is  intended  to  provide  adequate  Qass  E 
airspace  to  contain  instnmient  flight 
rule  (IFR)  operations  for  aircraft 
executing  the  GPS  SIAP  to  RWY  35  at 
Pauls  Valley  Mimicipal  Airport,  Pauls 
VaUey,  OK. 

EFFECTIVE  DATE:  0901  UTC.  May  22, 
1997. 

FOR  FURTHER  MFORMATION  CONTACT: 

Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
222-5593. 
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SUPPt-aiENTARY  INFORMATION: 

History 

On  June  19.  1996,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Pauls  Valley,  OK, 
was  puhlished  in  the  Federal  Register 
(61  FR  31069).  A  GPS  SIAP  to  RWY  35 
developed  for  Pauls  Valley  Mimicipal 
Airport,  Pauls  Valley,  OK,  requires  the 
revision  of  the  Class  E  airspace  at  this 
airport.  The  proposal  was  to  revise  the 
controlled  airspace  extending  upward 
from  700  feet  ACL  to  contain  IFR 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transitioning  between  the  en  route 
and  terminal  envirorunents. 

biterested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conunents  to  the  proposal  were 
received.  However,  the  proposal  was 
published  with  incorrect  coordinates  for 
the  location  of  the  Pauls  Valley 
Municipal  Airport.  The  correct 
coordinates  for  the  airport  are  Lat. 
34'"42'40"N.  Long.  097»13'24"W.  Also, 
the  proposal  was  published  with 
incorrect  coordinates  for  the  location  of 
the  Pauls  Valley  Nondirectional  Beacon 
(NDB).  The  correct  coordinates  for  the 
NDB  are  Lat.  34''42'55"N,  long. 
097''13'45"W.  The  description  of  the 
Class  E  airspace  in  this  rule  has  been 
revised  to  reflect  this  change.  The  FAA 
has  determined  that  these  are  editorial 
changes  and  will  not  increase  the  scope 
of  this  rule.  Except  for  these  non- 
substantive, editorial  changes,  the  rule 
is  adopted  as  proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datiun  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  fleet  or  more  ACL  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
located  at  Pauls  Valley  Mimicipal 
Airport.  Pauls  Valley,  OK,  to  provide 
controlled  airspace  extending  upward 
from  700  feet  ACL  for  aircraft  executing 
the  GPS  SIAP  to  RWY  35. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 


keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "signiflcant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routing  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airs{>ace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Antharity:  49  U.S.C.  40103.  40113.  40120; 
E.O.  10854;  24  FR  9565,  3  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4.  1996,  and 
effective  September  16, 1996,  is 
amended  as  follows: 

Paragraph  BOOS:  Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  OK  E5  Pauls  Valley,  OK  (Reriaed) 
Pauls  Valley  Municipal  Airport,  OK 

(Lat.  34"42'40"N.,  long.  9ri3'24"W.) 
Pauls  Valley  NDB 
(Ut.  34M2'55  "N..  long.  9ri3'45'^.) 
That  airspwce  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Pauls  Valley  Municipal;  Airport 
and  within  2.6  miles  each  side  of  the  169» 
bearing  from  the  Paub  Valley  NDB  extending 
from  the  6.6-mile  radius  to  7.6  miles  south 
of  the  airport. 
•         •         •         •  • 

Issued  in  Forth  Worth.  TX.  on  March  19 
1997. 

Albeit  L.  ViaeDi, 

Acting  h4anager.  Air  Traffic  Division, 
Southwest  Reffon. 

IFR  Doc.  97-7671  Filed  3-25-97;  8.-45  am] 
■UJNQ  COOC  4S10-11-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-ASW-12] 

Revision  of  Class  E  Airspace;  Clinton, 
OK 

AGBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  extending  upward  from  700 
feet  above  ground  level  (ACL)  at 
Clinton,  OK.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procediue  (SIAP)  to  Rimway  (RWY)  35 
at  Clinton  Municipal  Airport  has  made 
this  action  necessary.  This  action  is 
intended  to  provide  adequate  Class  E 
airspace  to  contain  instnmient  flight 
rule  (IFR)  operations  for  aircraft 
executing  the  GPS  SL\P  to  RWY  35  at 
Clinton  Municipal  Airport,  Clinton,  OK. 
EFFECTIVE  DATE:  0901  UTC,  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
222-5593. 

SUPP1.EMENTARY  INFORMATION: 
History 

On  June  19,  1996,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Administration  (14  CFR  part  71)  to 
revise  the  Class  E  airspace  at  Clinton, 
OK,  was  published  in  the  Federal 
Register  (61  FR  31064).  A  GPS  SL\P  to 
RWY  35  developed  for  Clinton 
Municipal  Airport,  Clinton,  OK. 
requires  the  revision  of  the  Class  E 
airspace  at  this  airport.  The  proposal 
was  to  revise  the  controlled  airspace 
extending  upward  from  700  feet  AGL  to 
contain  IFR  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transitioning 
between  the  enroute  and  terminal 
environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed.  /^ 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  AGL  are 
published  in  Paragraph  6005  of  FAA 
Order  7400. 9D  dated  September  4, 1996, 
and  effective  September  16, 1996.  which 
is  incorporated  by  reference  in  14  CFR 


71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
located  at  Clinton  Municipal  Airport, 
Clinton,  OK,  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the  GPS 
SL\P  to  RWY  35. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120; 
E.O.  10854;  24  FR  9565.  3  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.59. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4, 1996.  and 
effective  September  16, 1996,  is 
amended  as  follows: 

Paragraph  6005 :    Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
alMve  the  surface  of  the  earth. 


ASW  CMC  E5  Clinton  Municipal  Airport.  OK 
(Revised) 

Clinton  Municipal  Airport,  OK. 

(Lat  35»32*18"N.,  kmg.  wrSySSn/V.) 


That  airspace  extending  upward  from  700 
feet  above  tne  surface  within  a  6.S-mile 
radius  of  Qinton  Municipal  Airport  and 
within  4  miles  each  side  of  the  179°  bearing 
from  the  Clinton  Municipal  Airport 
extending  from  the  6.5-mile  radius  to  15.8 
miles  south  of  the  airport 
*         *         *         *         *     _ 

Issued  in  Fort  Worth.  TX,  on  March  19, 
1997. 
Albert  L.  Viaelli. 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

[FR  Doc.  97-7670  Filed  3-25-97;  8:45  am) 

BtLUNQ  COCE  4t10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-ASW-13] 

Revision  of  Class  E  Airspace; 
Russellville.  AR 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  extending  upward  from  700 
feet  above  ground  level  (AGL)  at 
Russellville,  AR.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  25 
at  Russellville  Municipal  Airport  has 
made  this  action  necessary.  This  action 
is  intended  to  provide  adequate  Class  E 
airspace  to  contain  instrument  flight 
rule  (IFR)  operations  for  aircraft 
executing  the  GPS  SIAP  to  RWY  25  at 
Russellville  Mimicipal  Airport, 
Russellville,  AR. 

EFFECTIVE  DATE:  0901  UTC,  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  ).  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530,  telephone  817- 
222-5593. 

SUPPt-EMENTARY  INFORMATION: 
History 

On  July  9, 1996,  a  proposal  to  amend 
part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Russellville,  AR, 
was  published  in  the  Federal  Register 
(61  FR  35991).  A  GPS  SL\P  to  RWY  25 
developed  for  Russellville  Municipal 
Airport,  Russellville,  AR,  requires  the 
revision  of  the  Class  E  airspace  at  this 
airport.  The  proposal  was  to  revise  the 
controlled  airspace  extending  upward 
from  700  feet  AGL  to  contain  IFR 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transitioning  between  the  enroute 
and  terminal  environments. 


Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conuneqts  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datiun  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
bom  700  feet  or  more  AGL  are 
published  in- Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  f)art  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
located  at  Russellville  Municipal 
Airport,  Russellville,  AR,  to  provide 
controlled  airspace  extending  upward 
from  700  feet  AGL  for  aircraft  executing 
the  GPS  SL\P  to  RWY  25. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a,  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  ar-i  air 
•  navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120; 
E.O.  10654;  24  FR  9565,  3  CFR,  1959-1963 
Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 
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§71.1    [Aimndad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4.  1996,  and 
effective  September  16,  1996,  is 
amended  as  follows: 

Paragraph  6005:  Oass  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  AJt  E5  RnaMllvilk.  AR  (Reriaedl      ^ 

Russellville.  Russellville  Municipal  Airport. 
AR 
CLat.  35*15'33"N.,  long.  93»05'38"W.) 
Russellville  NDB 

(Lat  35*15'26"N.,  long.  93°05'4O"W.) 
That  airspace  extending  upward  from  700 
fiset  above  the  surfece  within  a  6.4-mile 
radius  of  Russellville  Municipal  Airport,  and 
within  2.4  miles  each  side  of  the  184*  bearing 
from  the  Russellville  NDB  extending  from  the 
6.4-mile  radius  to  6.6  miles  south  of  the 
airport,  and  within  4  miles  each  side  of  the 
075*  bearing  from  the  airport  extending  frtun 
the  6.4-mile  radius  to  18  miles  northeast  of 
the  airport,  excluding  that  airspace  which 
overlies  the  Morhlton,  AR,  class  E  airspace 
area. 
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Issued  in  Fort  Worth.  TX.  on  March  19. 
1997. 

Albert  L.  Viaelli. 

Acting  Manager,  Air  Traffic  Division, 
South  west  Region . 

[FR  Doc.  97-7669  Filed  3-25-97;  8:45  am) 

BUXMO  CODE  4*10-13-M  ■ 


14  CFR  Part  71 

(AirifMca  DodMt  No.  9»-ASW-0e] 

Establishmant  of  Class  E  Airspace; 
PanharH»e,TX 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKM:  Final  rule. 


r:  This  action  establishes  the 
Class  E  airspace  extending  upward  from 
700  feet  above  ground  level  (AGL)  at 
Panhandle,  TX.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (RWY)  35 
AT  Panhandle-Carson  Coimty  Airport 
has  made  this  action  necessary.  This 
action  is  intended  to  provide  adequate 
Class  E  airspace  to  contain  instnunent 
flight  rtile  (IFR)  operations  for  aircraft 
executing  the  GPS  SLAP  to  RWY  35  at 
Panhandle-Carson  County  Airport, 
Panhandle.  TX. 

EFFECTIVE  DATE:  0901  UTC,  May  22, 
1997. 

FOR  FURTHER  MFORMATION  CONTACT: 


Donald  J.  Day,  Airspace  firanch.  Air 
TrafBc  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530.  telephone  817- 
222-5593. 

SUPPLEMtENTARY  INFORMATION: 
History 

On  June  19. 1996.  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
the  Class  E  airspace  at  Panhandle,  TX, 
was  published  in  the  Federal  Register 
(61  FR  31067).  A  GPS  SLAP  to  RWY  35 
developed  for  Panhandle-Carson  County 
Airport,  Panhandle,  TX,  requires  the 
establishment  of  Class  E  airspace  at  this 
airport.  The  proposal  was  to  establish 
the  controlled  airspace  extending 
upward  from  700  feet  AGL  to  contain 
EFR  operations  in  controlled  airspace 
diuing  portions  of  the  terminal 
operation  and  while  transitioning 
between  the  enroute  and  terminal 
environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  AGL  are 
published  in  Paragraph  6005  of  FAA 
Order  7400. 9D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

•The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
located  at  Panhandle-Carson  County 
Airport,  Panhandle,  TX,  to  provide 
controlled  airspace  extending  upwiird 
from  700  feet  AGL  for  aircraft  executing 
the  GPS  SLAP  to  RWY  35. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 


only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Anthority.  49  U.S  C.  40103.  40H3.  40120; 
E.O.  10854;  24  FR  9565,  3  CFR,  195»-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4,  1996,  and 
effective  September  16,  1996,  is 
amended  as  follows: 

Paragraph  6O05  Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASWTXE5    Panhandle,  TX  [New] 

Panhandle,  Panhandle-Carson  County 
Airport,  TX 
(Ut  35*21'42"  N.,  long.  101'21'54"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Panhandle-Caison  County  Airport, 
excluding  that  airspace  which  overlies  the 
Amarillo.  TX  Class  E  area. 
•         •  *         •         • 

Issued  in  Fort  Worth.  TX.  on  March  19, 
1997. 

Albert  L.  ViMlli. 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  97-7674  Filed  3-25-97;  8:45  am] 
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14  CFR  Part  71 

[AirspMe  Dodwt  No.  96-ASW-071 

Revision  of  Class  E  Airspace; 
Ardmore,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  revises  the  Class 
E  airspace  extending  upward  frx>m 
surfiace  at  Ardmore  Mimicipal  Airport, 


Ardmore,  OK.  A  revision  to  the  Very 
High  Frequency  Onmidirectional  Range 
(VOR)  Standard  Instnunent  Approach 
Procedure  (SLAP)  to  Runway  (RWY)  04 
at  Ardmore  Municipal  Airport  has  made 
this  action  necessary.  This  action  is 
intended  to  provide  adequate  Class  E 
airspace  to  contain  instrument  flight 
rule  (IFR)  operations  for  aircraft 
executing  the  VOR  SLVP  to  RWY  04  a 
Ardmore  Mimicipal  Airport,  Ardmore, 
OK. 

EFFECTIVE  DATE:  0901  UTC,  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  }.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  19, 1996,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
Class  E  airspace  at  Ardmore  Munici{>al 
Airport,  Ardmore,  OK,  was  published  in 
the  Federal  Register  (61  FR  31068).  A 
revision  to  the  VOR  SIAP  to  RWY  04  for 
Ardmore  Miuiicipal  Airport,  Ardmore, 
OK,  requires  the  revision  of  Class  E 
airspace  at  this  airport.  The  proposal 
was  to  revise  the  controlled  airspace 
extending  upward  from  the  surface  to 
contain  IFR  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transitioning 
between  the  enroute  and  terminal 
environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  However,  the  proposal  was 
published  with  an  incorrect  coordinate 
for  the  location  of  the  Ardmore 
Municipal  Airport,  Ardmore,  OK.  The 
correct  coordinates  for  the  airport 
should  have  been  (Lat.  34<'18'12"  N, 
long.  097''01'12"  W).  The  description  of 
the  Class  E  airs{)ace  in  this  rule  has  been 
revised  to  reflect  this  change.  The  FAA 
has  determined  that  this  is  an  editorial 
change  and  will  not  increase  the  scope, 
of  this  rule.  Except  for  non-substantive, 
editorial  changes,  the  rule  is  adopted  as 
proposed. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
&t)m  surface  are  published  in  Paragraph 
6004  of  FAA  Order  7400.9D  dated 
September  4, 1996,  and  effective 
September  16.  1996,  which  is 
incorporated  by  reference  in  14  CFR 


72.2.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revises  the  Classs  E  airspace 
located  at  Ardmore  Municipal  Airport, 
Ardmore,  OK,  to  provide  controlled 
airspace  extending  upward  from  surface 
for  aircraft  executing  the  VOR  SLAP  to 
RWY  04. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
fi«quent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
j>art  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120: 
E.O.  10854;  24  FR  9565.  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR  - 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4,  1996,  and 
effective  September  16, 1996,  is 
amended  as  follows: 

Paragraph  6004:    Class  E  Airspace  areas 
designated  as  an  extension  to  a  Class  D  or 
Qass  E  surface  area. 


ASWOKE4    Ardmore,  OK  [Revised] 

Ardmore,  Ardmore  Municipal  Airftort 
(Lat.  34''18'12"  N.,  long.  097''01'12"  W.) 

Ardmore  VORTAC 

(Lat.  34''12'42''  N.,  long.  09T'\006"  W.) 


That  airspace  extending  upward  from  the 
surface  within  1.3  miles  each  side  of  the  056° 
radial  of  the  Ardmore  VORTAC  extending 
from  the  4.2-mile  radius  of  the  airport  to  8.5 
miles  southwest  of  the  airport  This  Class  E 
airspace  area  is  elective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airman.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
*         *         *         *         • 

Issued  in  Fort  Worth,  TX,  on  March  19, 
1997. 

Albert  L.  Viaelli. 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

[FR  Doc.  97-7673  Filed  3-25-97;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-ASW-18] 

Revision  of  Class  E  Airspace; 
Corsicana,TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  extending  upward  irom  700 
feet  above  ground  level  (AGL)  at 
Corsicana,  TX.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  [SIAP)  to  Runway  (RWY)  14 
at  Corsicana  Municipal  AirpK)rt  has 
made  this  action  necessary.  This  action 
is  intended  to  provide  adequate  Class  E 
airspace  to  contain  instrument  flight 
rule  (IFR)  operations  for  aircraft 
executing  the  GPS  SLAP  to  RWY  14  at 
Corsicana  Municipal  Airport,  Corsicana, 
TX. 

EFFECTIVE  DATE:  0901  UTC,  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  22, 1996,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Corsicana,  TX, 
was  published  in  the  Federal  Register 
(61  FR  59384).  A  GPS  SL\P  to  RWY  14 
developed  for  Corsicana  Municipal 
Airport,  Corsicana,  TX,  requires  the 
revision  of  the  Class  E  airspace  at  this 
airport.  The  proposal  was  to  revise  the 
controlled  airspace  extending  upward 
from  700  feet  AGL  to  contain  IFR 


IMI 


14296 


Federal  Register  /  Vol.  62.  No.  58  /  Wednesday.  March  26.  1997  /  Rules  and  Regulations 


operations  in  controlled  airspace  during 
portions  of  the  terminal  op)eration  and 
while  transitioning  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
However,  the  proposal  was  published 
with  incorrect  coordinates  for  the 
location  of  the  Corsicana  Mimicipal 
Airport.  The  correct  coordinates  for  the 
airport  should  have  been  (Lat.  32'01'39" 
N,  long.  096°23'53"  W).  The  description 
of  the  Class  E  airspace  in  this  rule  has 
been  revised  to  reflect  this  change.  The 
FAA  has  determined  that  this  change  is 
editorial  in  nature  and  will  not  increase 
the  scope  of  this  rule.  Except  for  the 
non-substantive  change  just  discussed, 
the  rule  is  adopted  as  proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  AGL  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4.  1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
located  at  Corsicana,  TX.  to  provide 
controlled  airspace  extending  upward 
&t)m  700  feet  AGL  for  aircraft  executing 
the  GPS  SIAP  to  RWY  14. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  ciurent.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Sobfccts  in  14  CFR  part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 
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Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120; 
E.O.  10854;  24  FR  9565.  3  CFR.  195»-1963 
Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D. 
Airspace  Designations  and  Reporting 
Points,  dated  September  4. 1996.  and 
effective  September  16. 1996  is 
amended  as  follows; 

Paragraph  6005:  Class  E  Airspace  anas 
extending  upward  from  700  feet  or  more 
obovB  the  surface  of  the  earth. 

♦         •  •  •  • 

ASW  TX  E5  Corsicana,  TX.  (Revisedl 

Corsicana.  C.  David  Campbell  Field- 
Corsicana  Municipal  Airport.  TX. 

(Lat.  32'01'39'N..  long.  96''23'53"W.) 
Corsicana  RBN 

(Ut.  32''01'39"N.,  long.  96*23'43"W.) 
Powell  RBN 

(Lat.  32'03'51"N..  long.  96'25'41"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  C  David  Campbell  Field-Corsicana 
Municipal  Airport  and  within  2.5  miles  each 
side  of  the  155°  bearing  from  the  Corsicana 
RBN  extending  from  the  6.5-mile  radius  to 
7.4  miles  southeast  of  the  airport  and  within 
2.4  miles  each  side  of  the  325"  radial  from 
the  Powell  RBN  extending  bom  the  6.5-mile 
radius  to  9.7  miles  northwest  of  the  airport. 
•         •         •         *         • 

Issued  in  Fort  Worth,  TX,  on  March  19, 
1997. 

Albnt  L  Viaelli, 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 

IFR  Doc.  97-7672  Filed  3-25-97;  8:45  ami 
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14  CFR  Part  97 

[Docket  No.  28838;  Amdt  No.  1787] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 


(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occxuring  in  the  National  Airspace 
System,  such  as  the  conunissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SL\Ps).  The  complete 
regulatory  description  of  each  SIAP  is 
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contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  uimecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effiBctive  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
ntunber. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnunent  Approach 
Procedures  (TERPS).  In  developing 
these  SL\Ps,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SLAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SLAPs  are  impracticable  and 
contrary  to  the  public  interests  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regidation  only  involves  an  established 


body  of  technical  regulations  for  which 
fr^uent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  luider 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  March  7, 
1997. 

ThonusC  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120.  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

n  97.23,  97.2S,  97^,  97.29, 97.31. 97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SLAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  *  Efibctive  March  27, 1997 

Jacksonville,  FL,  Heriong,  NDB-A,  Orig 
Tampa.  FL.  Tampa  Intl,  LOC  RWY  36R, 

Orig 
Newnan,  GA.  Newnan  Coweta  County, 

LOC  RWY  32,  Orig 
Newnan,  GA,  Newnan  Coweta  County. 

NDB  or  GPS  RWY  32.  Amdt  3 
Columbus,  OH,  Port  Columbus  Intl,  ILS 

RWY.  lOR.  Amdt  7 


Columbus,  OH.  Port  Columbus  Intl,  ILS 

RWY  28L,  Amdt  27 
Hamilton,  OH,  Hamilton-Fairfield,  LOC 

RWY  29,  Orig 
Hamilton,  OH,  Hamilton-Fairfield,  NDB 

or  GPS-A,  Amdt  2 
Hamilton,  OH,  Hamilton-Fairfield,  GPS 

RWY  29,  Amdt  1 
Coliunbia.  SC.  Columbia  Metropolitan. 

ILS  RWY  5,  Orig 
Waukesha,  WI,  Waukesha  Coimty,  LOC 

RWY  10.  Amdt  5,  CANCELLED 
Waukesha.  WI,  Waukesha  County.  ILS 

RWY  10,  Orig 

•  •  *  EflEective  April  24, 1997 

Gary,  IN,  Gary  Regional,  VOR/DME  or 

GPS  RWY  2,  Amdt  6 
Portland,  IN,  Portland  Muni,  NDB  or 

GPS  RWY  9,  Amdt  2 
Portland,  IN,  Portland  Muni,  NDB  or 

GPS  RWY  27,  Amdt  7 
Wilmington,  DE,  New  Castle  County. 

VOR  RWY  9,  Amdt  6 
Wilmington,  DE,  New  Castle  County, 

MLS  RWY  6,  Orig 
Terre  Haute,  IN,  Hulman  Regional. 

VOR/DME  RNAV  or  GPS  RWY  31. 

Amdt  7 
Fremont.  MI.  Fremont  Mimi,  VOR  or 

GPS-A  Amdt  lOA,  CANCELLED 
Spartanburg,  SC,  Spartanburg 

Downtown  Memorial,  LOC  RWY  5, 

Amdt  2A,  CANCELLED 
Spartanbiug,  SC,  Spartanburg 

Downtown  Memorial,  ILS  RWY  5. 

Orig 
Granbuiy,  TX,  Granbury  Muni,  VOR/ 

DME  RWY  14,  Orig 

*  *  *  Effective  May  22, 1997 

Nuiqsut,  AK,  Nuiqsut.  GPS  RWY  4,  Orig 
Nuiqsut,  AK,  Nuiqsut,  GPS  RWY  22, 

Orig 
Savoonga,  AK,  Savoonga,  GPS  RWY  5, 

Orig 
Rifle,  CO,  Garfield  County  Regional, 

GPS  RWY  26,  Orig 
Meriden,  CT,  Meriden  Markham  Muni, 

GPS  RWY  36,  Orig 
Cocoa,  FL.  Merritt  Island,  GPS  RWY  11. 

Orig 
St.  Augustine,  FL,  St  Augustine,  GPS 

RWY  13,  Orig 
Adel.  GA.  Cook  County.  GPS  RWY  5, 

Orig 
Douglas,  GA.  Douglas  Muni.  GPS  RWY 

4,  Orig 
Douglas,  GA,  Douglas  Muni,  GPS  RWY 

22,  Orig 
Sandpoint,  ID,  Dave  Wall  Field,  GPS-B. 

Orig 
Caribou,  ME.  Caribou  Muni,  GPS  RWY 

19.  Orig 
Houlton.  ME,  Houlton  Intl.  GPS  RWY  5, 

Orig 
Presque  Isle,  Northern  Maine  Regional 

Arpt  at  Presque  Isle,  GPS  RWY  1,  Orig 
Las  Cruces,  NM,  Las  Cruces  Intl,  GPS 

RWY  30.  Orig 


14298      Federal  Register  /  Vol.  62,  No.  58  /  Wednesday.  March  26,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  58  /  Wednesday,  March  26,  1997  /  Rules  and  Regulations      14299 


Canandaigua,  NY,  Canandaigua,  GPS 

RWY  13,  Orig 
Johnstown,  NY.  Fulton  County,  NDB  OR 

GPS  RWY  10,  Amdt  1 
Johnstown,  NY,  Fulton  County,  NDB 

RWY  28.  Amdt  1 
Johnstown,  NY,  Fulton  County,  GPS 

RWY  28,  Orig 
Currituck,  NC,  Currituck  County,  GPS 

RWY  22,  Orig 
Carrington,  ND.  Carrington  Muni,  GPS 

RWY  31,  Orig 
Rolla,  ND.  Rolla  Muni,  GPS  RWY  32, 

Orig 
Clearneld,  PA,  Clearfield-Lawrence, 

GPS  RWY  30,  Orig 
Pittsburg,  PA.  Pittsburg  InU,  Converging 

ILS  RWY  32,  Amdt  2 
Pittsburg,  PA,  Pittsburg  InU,  ILS  RWY 

32,  Amdt  9 
Hilton  Head  Island.  SC,  Hilton  Head. 

GPS  RWY  21,  Orig 
Winnsboro.  SC,  Fairfield  County,  GPS 

RWY  4.  Orig 
Watertown,  SD,  Watertown  Muni,  LOC/ 

DME  EC  RWY  17.  Amdt  9 
Watertown.  SD.  Watertown  Muni.  NDB 

or  RWY  35.  Amdt  8 
Watertown.  SD,  Watertown  Muni,  VOR 

or  TACAN  or  GPS  RWY  17,  Amdt  16 
Watertown,  SD,  Watertown  Muni,  VOR 

or  TACAN  RWY  35.  Amdt  11 
Watertown.  SD.  Watertown  Muni,  ILS 

RWY  35,  Amdt  10 
Memphis,  TN,  General  Dewitt  Spain, 

GPS  RWY  16,  Orig 
Baytown,  TX.  Baytown,  VOR  RWY  14, 

Amdt  1 
Baytown,  TX,  Baytown.  VOR  RWY  32, 

Amdt  1 
Baytown,  TX.  Baytown,  GPS  RWY  14, 

Orig 
Baytown,  TX,  Baytown,  GPS  RWY  32. 

Orig 
Hebbronville,  TX.  Jim  Hogg  County, 

GPS  RWY  13,  Orig 
McAllen,  TX,  McAlIen  Miller  hitl,  VOR 

RWY  13,  Amdt  15 
McAllen,  TX,  McAllen  Miller  hid,  VOR 

RWY  31,  Amdt  1 
McAllen,  TX.  McAllen  Miller  Intl.  LOC 

BC  RWY  31,  Amdt  9 
McAllen,  TX.  McAllen  Miller  InU,  ILS 

RWY  13,  Amdt  8 
McAllen,  TX,  McAllen  Miller  InU,  GPS 

RWY  13,  Orig 
McAllen,  TX,  McAllen  Miller  hiU.  GPS 

RWY  31,  Orig 
Plainview,  TX,  Hale  County,  VOR  RWY 

4.  Amdt  9 
Plainview,  TX,  Hale  County,  GPS  RWY 

4.  Orig 
Plainview,  TX,  Hale  County,  GPS  RWY 

22.  Orig 
Charlottesville.  VA,  Charlottesville- 
Albemarle,  GPS  RWY  21,  Orig 
Norfolk.  VA.  Norfolk  hiU.  GPS  RWY  32. 

Amdtl 
Sufiblk.  VA.  Suffolk  Muni.  GPS  RWY  4 

Orig 


Suffolk,  VA,  Suffolk  Muni,  GPS  RWY  7, 

Orig 
Spokane,  WA.  Spokane  hiU.  GPS  RWY 

25.  Orig 
Spokane,  WA,  Spokane  InU.  GPS  RWY 

3,  Orig 

(FR  Doc.  97-7675  Filed  3-2^-97;  8:45  am] 

BILiJNO  CODE  4»10-1»-M 


14  CFR  Part  97 

Pocket  Na  28839;  AmdL  No.  1788] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscelianeous 
Amendments 

AGENCY:  Federal  AviaUon 
AdministraUon  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occiurring  in 
the  NaUonal  Airspace  System,  such  as 
the  conunissioning  of  new  navigational 
faciliUes,  addiUon  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operaUons  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effecUve  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  10591; 

2.  The  FAA  Regional  Office  of  Uie 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200J.  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  Uie 
region  in  which  the  afiiacted  airport  is 
located. 


By  Subscription^ 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  US 
Government  PrinUng  Office. 
Washington,  DC  20402. 

FOR  RjRTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 

SUPPt^MENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  Uie  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  U  of  such  duration  as 
to  be  permanent.  With  conversion  to 


IMI 


FDC/P  NOTAMs,  Uie  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  Uie  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  Uie  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  require  making  them 
effective  in  less  than  30  days. 

Fiuther,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  dian  30  days. 


Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  March  7. 
1997. 

Thomas  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120. 
44701:  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

f§  99.23. 97.25, 97.27. 97.29. 97.31 ,  97.33, 
97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LD/V/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 

*  *  *  Efiective  Upon  PuMication 


FDC  date 


02/24/97 
02/23/97 
02/20«7 
02/23/97 

02/23/97 

02/20/97 

02J20/97 

02/20/97 
02/20/97 
02/20/97 
02/20/97 
02/20/97 
02/20/97 
01/07/97 
01/07/97 
02/26/97 
02/28/97 
02/28/97 
03/03/97 
02/28/97 


State 


OR 
FL 
IL 
MN 

MN 

MN 

MN 

TX 

LA 

NE 

NE 

NE 

NE 

NE 

NE 

OK 

CT 

MN 

LA 

MN 


City 


Portland  

Sarasota/Bradenton 

Peoria 

Minneapolis' 


Minneapolis 
Minneapolis 
Minneapolis 


Tyler 

New  lt>eria  .. 

Hastings 

Hastirtgs 

Hastings  . — 

Hastings 

Fremont  

Fremont  

Fort  Sill  

Oxtord 

Ortonville  .._ 
New  Iberia  .. 
Minneapolis 


fidrpotX 


Portland  IntI  

Sarasota/Bradenton  Inti 

Greater  Peoria  Rgnl  

Minneapolis-St  Paul  IntI  (WokK^hamber- 

lain). 
MInneapoiis-St  Paul  Int  (Wold-Ctiamber- 

lain). 
Minneapolis-St  Paul  IntI  (Wold-Ctiamber- 

lain). 
Minneapolis-St  Paul  IntI  (Wotd-Ctiamber- 

lain). 

Tyler  Pounds  Field  

Acadiana  Rgnl  

Hastings  Muni  

Hastings  Muni  _ 

Hastings  Muni _ 

Hastings  Muni  

Fremont  Muni  ...... .-... 

Fremont  Muni  ..... .. — 

Henry  Post  /VAF 

Waterbury-Oxford  _......_ 

Orton  Muni-Martinaoo  Field 

Acadiana  Rgnl  

Minneapolis-St  Paul  InU  (WokK^hamber- 

lain). 


FDC  No. 


7/1047 
7/1015 
7/0980 
7/1018 

7/1018 

7/0977 

7/0970 

7/0984 
7/0994 
7/0991 
7/0990 
7/0998 
7/0987 
7/0116 
7A)115 
7/1077 
7/1117 
7/114 
7/1136 
7/1121 


SIAP 


MLS  Rwy  28L.  Orig. 

VOR  or  GPS  R¥>7  32  Amdt  8. 

Radar-1 , /^mdt  12. 

ILS  Rwy  29L,  Amdt  41A 

ILS  Rwy  29L.  Amdt  41A 

ILSRwy  11R,  AmdtS. 

ILSRwy  11L,  Amd(3A. 

VOR  Rwy  31,  Amdt  1. 

VOR/DME  Rwy  34,  Amdt  1. 

VOR  OR  GPS  Rwy  32.  Amdt  ISA. 

VOR  Rwy  14.  Amdt  16A. 

GPS  Rwy  14,  Orig. 

NDB  Rwy  14.  Amdl  12A. 

VOR  R*»y  13,  Orig. 

NDB  OR  GPS  Rwy  13,  Amdt  2. 

VOR  Rwy  35,  Amdt  13. 

ILS  Rwy  36,  Amdl  10. 

NDB  or  GPS  Rwy  34.  Amdl  1. 

NDB  or  GPS  Rwy  34,  Amdt  8. 

ILS  Rwy  4,  Amdt  25. 
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[FR  Doc.  97-7676  Filed  3-25-97;  8:45  am) 

aiUJNG  coot  4t1»-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  558 

New  Animal  Drugs;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUtnURY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  from  TRINADA.  Inc., 
to  ALPHARMA  INC. 
EFFECTIVE  DATE:  March  26. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855.  301-«27-0213. 
SUPPtEMENTARY  INFORMATION: 
TRINADA,  Inc.  (a  wholly  owned 
subsidiary  of  A.  L.  Phamia.  Inc.),  One 
Executive  Dr.  J>.0.  Box  1399.  Fort  Lee. 
NJ  07024  has  informed  FDA  that  it  has 
transferred  ownership  of.  and  all  rights 
and  interests  in,  approved  NADA  91- 
668  [Chhrtetracyclme,  procaine 
penicillin,  and  sulfamethazine)  to 
ALPHARMA  INC,  One  ExecuUve  Dr.. 
P.O.  Box  1399.  Fort  Lee,  NJ  07024. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  558.145  to 
reflect  the  change  of  sponsor  and  also 
amending  the  regulations  in  21  CFR 
510.600(cMl)  and  (cj(2)  by  removing 
TRINADA.  Inc..  because  the  firm  is  no 
longer  the  sponsor  of  any  approved 
NADA's. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  558 

Animal  drugs,  animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  parts  510  and  558  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 


Anthority:  Sees.  201.  301.  501,  502.  503. 
512.  701.  721  of  the  Federal  Food.  Dnig,  and 
Cosmetic  Act  (21  U.S.C  321,  331.  351,  352, 
353,  360b,  371.  379e). 

$510,600    [AmwKtod] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (cKl)  by 
removing  the  entry  "TRINADA,  Inc.", 
and  in  the  table  in  paragraph  (c)(2)  by 
removing  the  entry  "058690". 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  CosmeUc  Act  (21  U.S.Q 
360b,  371). 

S  568.145    [AnMTKtod] 

4.  Section  558.145  Chlortetracycline, 
procaine  penicillin,  and  sulfamethazine 
is  amended  in  paragraph  (a)(1)  by 
removing  the  number  "058690"  and 
adding  in  its  place  "046573". 

Dated:  March  17, 1997. 
Robert  C  Lhriogston, 
Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
IFR  Doc.  97-7548  Filed  3-25-97;  8:45  am] 
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21  CFR  Parts  510  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Hygromycin  B,  Pyrantel 
Tartrate,  and  Tylosin 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  reflecting  approval  of  the  two 
new  animal  drug  applications  (NADA's) 
held  by  Land  O'Lakes,  Inc..  (one  for  use 
of  tylosin  and  one  for  tylosin/ 
sulfamethazine  Type  A  medicated 
articles),  and  three  NADA's  held  by 
ADM  Animal  Health  and  Nutrition  Div. 
(one  for  use  of  pyrantel  tartrate,  one  for 
hygromycin  B,  and  one  for  tylosin/ 
sulfamethazine  Typ)e  A  medicated 
articles).  In  a  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  withdrawing  approval 
of  these  NADA's.  The  sponsors 
requested  the  withdrawal  of  aprproval  of 
the  NADA's. 

^FECTIVE  DATE:  April  2.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mohammad  I.  Sharar,  Center  for 


Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855.  301-827- 
0159. 

8UPP1.EMENTARY  INFORMATION:  Land 
O'Lakes,  Inc.,  Agricultural  Services, 
2827  Eighth  Avenue  South,  Fort  Dodge. 
lA  50501 .  is  the  sponsor  of  NADA's  42- 
489  tylosin  (see  21  CFR  558.625(b)(53)) 
and  98-156  tylosin/sulfamethazine  (see 
§  558.630(b)(3)  (21  CFR  558.630(b)(3)). 
ADM  Animal  Health  and  Nutrition  Div., 
P.O.  Box  2508,  Fort  Wayne,  IN  46801- 
2508,  is  the  sponsor  of  NADa  118-874 
pyrantel  tartrate  (see  21  CFR  558.485(a) 
(4))  (formerly  held  by  Henwood  Feed 
Additives,  Inc.),  NADA  127-825 
hygromycin  B  (see  21  CFR  558.274(a)(4) 
and  (c)(l)(i)  and  (c)(l)(ii)),  and  WADA 
127-826  tylosin/sulfamethazine  (see 
§558.630(b)(10))  (both  formerly  held  by 
Music  aty  Supplement  Co.).  The 
sponsors  requested  withdrawal  of 
approval  of  the  NADA's.  The  animal 
drug  regulations  are  amended  to  remove 
those  portions  which  reflect  approval  of 
these  NADA's. 

Also,  with  the  withdrawal  of  approval 
of  these  NADA's,  Land  O'Lakes  and 
Music  City  Supplement  Co.  are  no 
longer  sponsors  of  approved  NADA's. 
Therefore,  21  CFR  510.600(c)(1)  and 
(c)(2)  are  amended  to  remove  entries  for 
these  firms. 

Listof  Subfects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  558  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Andiority:  Sees.  201,  301.  501  502.  503. 
512,  701,  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  351,  352, 
353.  360b.  371,  379e). 

S  510.600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  (c)(1)  by  removing  the  entries 
for  "Land  O'Lakes,  Inc.,"  and  "Music 
City  Supplement  Co.",  and  in  paragraph 
(c)(2)  by  removing  the  entries  for 
"017519"  and  "034500". 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Anthority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b,  371). 

§558.274    [Amended] 

4.  Section  558.274  Hygromycin  B  is 
amended  in  paragraphs  (a)(4)  and 
(c)(l)(i)  and  (c)(l)(ii)  by  removing  the 
number  "017519,". 

§558.485    [Amended] 

5.  Section  558.485  Pyrantel  tartrate  is 
amended  by  removing  and  reserving 
paragraph-(a)(4). 

§558.625    [Amended] 

6.  Section  558.625  Tylosin  is 
amended  by  removing  and  reserving 
paragraph  (b)(53). 

§558.630    [Amended] 

7.  Section  558.630  Tylosin  and 
sulfamethazine  is  amended  in 
paragraph  (b)(3)  by  removing  the 
number  ".034500"  and  in  paragraph 
(b)(10)  by  removing  the  number 
"017519,". 

Dated:  March  13,  1997. 
Micluel  |.  BlackweU, 

Deputy  Director.  Center  for  Veterinary 

Medicine. 

IFR  Doc.  97-7541  Filed  3-25-97;  8:45  am) 
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21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Lufenuron  Tablets 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Qba-Geigy 
Animal  Health  Corp.  The  NADA 
provides  for  oral  administration  of 
lufenuron  tablets  to  cats  and  kittens  6 
weeks  of  age  and  older  for  the  control 
of  flea  populations. 
EFFECTIVE  DATE:  March  26.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  iHFV-112),  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville,  MD  20855.  301-594-0614. 
SUPPt.EMENTARY  INFORMATION:  Ciba- 
Geigy  Animal  Health  Corp..  P.O.  Box 
18300,  Greensboro,  NC  27419-8300, 
filed  NADA  141-062,  which  provides 
for  oral  administration  of  Program® 


(Lufenuron)  Cat  Flavor  Tablets  for  cats 
and  kittens  6  weeks  of  age  or  older,  for 
the  control  of  flea  populations.  The  drug 
is  given  orally,  once  a  month,  at  a 
minimum  of  13.6  milligrams  (mg)  of 
lufenuron  per  pound  of  body  weight  (30 
mg/kilogram),  in  tablets  containing  135 
or  270  mg  lufenuron  each.  Lufenuron 
has  no  deleterious  effect  on  adult  fleas, 
but  it  prevents  most  flea  eggs  from 
hatching  or  maturing  into  adults.  The 
NADA  is  approved  as  of  March  3, 1997, 
and  the  regulations  are  amended  in  21 
CFR  520.1288(a)  and  (d)  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  aiid 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning  Marchs 
3,  1997,  because  the  NADA  contains 
substantial  evidence  of  effectiveness  of 
the  drug  involved  or  any  studies  of 
animal  safety,  required  for  approval  and 
conducted  or  sponsored  by  the 
applicant. 

"The  agency  has  determined  under  21 
CFR  25.24(d)(l)(iii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b}. 

2.  Section  520.1288  is  amended  by 
revisingparagraphs  (j)0,  (d)il).  and  (d) 
(3)  to  read  as  follows: 


§520.1288    Lufenuron  tat>lets. 

(a)  Specifications — (1)  Dogs.  Each 
tablet  contains  either  45,  90,  204.9,  or 
409.8  milligrams  (mg)  lufenuron. 

(2)  Cats.  Each  regular  tablet  contains 
either  90  or  204.9  mg  lufenuron,  each 
flavor  tablet  contains  135  or  270  mg 
lufenuron. 


(d)  Conditions  of  use  in  cats — (1) 
Amount.  Minimum  of  13.6  mg 
lufenuron  per  pound  (lb)  of  body  weight 
(30  mg  per  kilogram).  Recommended  90 
mg  regular  tablet  for  cats  up  to  6  lb  of 
body  weight,  204.9  mg  regular  tablet  for 
7  to  15  lb,  135  mg  flavor  tablet  for  up 
to  10  lb,  270  mg  flavor  tablet  for  11  to 
20  lb.  Cats  over  15  lb  (regular  tablet)  or 
over  20  lb  (flavor  tablet)  are  provided 
the  appropriate  combination  of  tablets. 

(3)  Limitations.  For  oral  use  in  cats  or 
kittens  6  weeks  of  age  or  older,  once  a 
month,  directly  or  broken  and  mixed 
with  wet  food.  Administer  in 
conjun  :tion  with  a  full  meal  to  ensiue 
adequ  ite  absorption.  Treat  all  cats  in  the 
household  to  ensure  maximum  benefits. 
Because  the  drug  has  no  affect  on  adult 
fleas,  the  concurrent  use  of  insecticides 
that  kill  adults  may  be  necessary 
depending  on  the  severity  of  the 
infestation. 

Dated:  March  17.  1997. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
IFR  Doc.  97-7549  Filed  3-25-97;  8:45  am) 
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21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Ivermectin 
and  Clorsulon 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  suppleinental  new  animal 
drug  application  (NADA)  filed  by  Merck 
Research  Laboratories,  Division  of 
Merck  &  Co.,  Inc.  The  supplemental 
NADA  provides  for  persistent  control  of 
gastrointestinal  roundworms  and 
lungworms  following  use  of  ivermectin 
and  clorsulon  injection  for  cattle. 

EFFECTIVE  DATE:  March  26,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville,  MD  20855,  301-594-1643. 
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SUPPLEMENTARY  INFORMATION:  Merck 
Research  Laboratories,  Division  of 
Merck  &  Co.,  Inc.,  P.O.  Box  2000, 
Rahway.  NJ  07065,  is  sponsor  of  NADA 
140-833,  which  provides  for  the  use  of 
Ivomec®  Plus  Injection  (1  perecent 
ivermectin  and  10  percent  clorsulon)  for 
cattle  for  the  treatment  and  control  of 
gastrointestinal  roundworm,  lungwonn, 
grub,  lice,  and  mange  mites.  The 
supplement  provides  for  control  of 
infections  of  Dictyocaulus  viviparus  and 
Ostertagia  ostertagi  for  21  days  after 
treatment,  and  Haemonchus  placei, 
Trichostrongylus  axei,  Cooperia 
punctata,  C.  oncophora,  and 
Oesophagostomum  radiatum  for  14 
days  ahei  treatment.  The  supplement  is 
approved  as  of  February  24,  1997,  and 
the  regulations  are  amended  in  21  CFR 
522.1193(d)(2)  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  sunmiary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F}(iii)).  this 
supplemental  approval  for  food- 
producing  animals  qualifies  for  3  years 
of  marketing  exclusivity  beginning 
February  24, 1997,  because  the 
supplement  contains  substantial 
evidence  of  effectiveness  of  the  drug 
involved,  any  studies  of  animal  safety 
or,  in  the  case  of  food-producing 
animals,  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  required  for  approval  of  the 
supplement  and  conducted  or 
sponsored  by  the  applicant.  Exclusivity 
applies  only  to  the  additional 
indications. 

The  agency  has  determined  under  21 
CFR  25.24(d){lXi)  that  this  action  is  of 
a  type  that  does  not  individually  or 
ciimulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Sobiects  in  21  CFR  Put  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 


the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  522.1193  is  amended  by 
adding  a  new  sentence  to  the  end  of 
paragraph  (d)(2)  to  read  as  follows: 

1522.1193    Ivermectin  and  clorsulon 
Injection. 

•         *         *         •        • 

(d)  •  •  • 

(2)  •  *  *  It  is  also  used  to  control 
infections  of  D.  viviparus  and  O. 
ostertagi  for  21  days  after  treatment,  and 
H.  placei,  T.  axei,  C.  punctata,  C. 
oncophora,  and  O.  mdiatum  for  14  days 
after  treatment. 


Dated:  March  17. 1997. 
Stephen  F.  Sandlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-7S44  Filed  3-25-97;  8:45  am] 
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21  CFR  Part  522 

implantation  or  ln|ectable  Dosage 
Form  New  Animal  Drugs; 
Oxytetracycline  Hydrochloride 
Injection 

AQEHCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
BoehriJager  Ingeiheim  Animal  Health, 
Inc.  The  supplemental  NADA  provides 
for  the  subcutaneous  use  (in  addition  to 
the  approved  intravenous  and 
intramuscular  use)  of  100  milligrams/ 
milliliter  (mg/mL)  of  oxytetracycline 
hydrochloride  injection  in  cattle  for  the 
treatment  of  diseases  caused  by 
oxytetracycline  susceptible  organisms, 
for  a  2-day  withdrawal  period  following 
the  subcutaneous  use,  and  for  a  13-day 
withdrawal  period  following  the 
intramuscular  and  intravenous  use. 
EFFECTIVE  DATE:  March  26, 1997. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
George  K.  Haibel,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-594-1644. 


SUPPLEMENTARY  INFORMATION: 
Boehringer  Ingeiheim  Animal  Health, 
Inc.,  2621  North  Belt  Hwy.,  St.  Joseph, 
MO  64502,  is  the  sponsor  of  NADA  97-  ^ 
452,  formerly  sponsored  by  Fermenta 
Animal  Health  Co.  The  firm  has  filed  a 
supplement  to  NADA  97-452,  which 
provides  for  subcutaneous  use  of  100 
mg/mL  of  oxytetracycline  hydrochloride 
injection  in  addition  to  the  approved 
intravenous  and  intramuscular  use  in 
beef  and  noniactating  dairy  cattle  for  the 
treatment  of  pneumonia  and  shipping 
fever  associated  with  Pasteurella  spp., 
Haemophilus  spp.,  and  Klebsiella  spp., 
caused  by  organisms  susceptible  to 
oxytetracycline.  In  cattle,  a  2-day 
withdrawal  period  is  required  following 
subcutaneous  use,  and  a  13-day 
withdrawal  period  is  required  following 
intramuscular  and  intravenous  use.  The 
product  is  also  approved  for 
intramuscular  and  intravenous  use  in 
swine.  The  supplemental  NADA  is 
approved  as  of  February  21, 1997,  and 
the  regulations  are  amended  in  21  CFR 
522.1662a(g)(3)(i)(c)  to  reflect  die 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2KF)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c){2)(F)(iii)).  this 
approval  for  food-producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  February  21, 
1997,  because  the  supplemental 
application  contains  substantial 
evidence  of  the  effectiveness  of  the  drug 
involved,  any  studies  of  animal  safety, 
or,  in  the  case  of  food-producing 
animals,  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  required  for  approval  of  the 
supplement  and  conducted  or 
sponsored  by  the  applicant. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  Uiat  diis  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subiects  in  21  CFR  Pail  522 

Animal  drugs. 


Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  522.1662a  is  amended  by 
revising  paragraph  (g)(3}(i)(c)  to  read  as 
follows: 

§  522. 1 662a    Oxytetracycline  hydrochloride 
injection. 


(3)*  •   * 

(i)*   *  * 

(c)  Limitations.  Administer  by 
intramuscular,  intravenous,  or 
subcutaneous  injection.  In  severe  forms 
of  the  indicated  diseases,  administer  5 
milligrams  of  oxytetracycline  per  pound 
of  body  weight  per  day.  Continue 
treatment  24  to  48  hours  following 
remission  of  disease  symptoms,  not  to 
exceed  a  total  of  4  consecutive  days.  If 
no  improvement  is  noted  within  48 
hours,  consult  a  veterinarian.  Do  not 
inject  more  than  10  milliliters  per 
injection  site  intramuscularly  in  adult 
cattle;  no  more  than  1  milliliter  per  site 
in  calves  weighing  100  pounds  or  less. 
Do  not  slaughter  cattie  for  13  days  after 
intramuscular  or  intravenous  treatment, 
or  2  days  after  subcutaneous  treatment. 
Exceeding  the  highest  recommended 
dosage  or  duration  of  treatment  (not 
more  than  4  consecutive  days)  may 
result  in  residues  beyond  the 
withdrawal  period.  A  withdrawal 
period  has  not  been  established  for  use 
of  this  product  in  preruminating  calves. 
Ek)  not  use  in  calves  to  be  processed  for 
veal. 


Dated:  March  14, 1997. 
Robert  C  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-7542  Filed  3-25-97;  8:45  am) 
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21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Chiortetracycline;  Technical 
Amendment 

agency:  Food  and  Drug  Admirustration, 
HHS. 


ACTION:  Final  rule,  technical 
amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
new  animal  drug  regulations  that 
provided  for  approval  of  five 
supplemental  new  animal  drug 
applications  (NADA's)  filed  by 
Hoffinann-LaRoche,  Inc.;  Pfizer,  Inc.; 
ALPHARMA,  Inc.;  ADM  Animal  Health 
&  Nutrition  Div.;  and  PennField  Oil  Co. 
to  reflect  conclusions  of  the  National 
Academy  of  Sciences/National  Research 
Council  (NAS/NRC)  review  of  the  use  of 
chiortetracycline  Type  A  articles  to 
make  certain  Type  C  medicated  feeds, 
and  FDA's  conclusions  based  on  that 
review. 

DATES:  Effective  March  26.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1623. 
SUPPLEMENTARY  INFORMATKM:  In  the 
Federal  Register  of  July  9,  1996  (61  FR 
35949),  FDA  published  a  document 
reflecting  approval  of  the  NAS/NRC 
supplements  for  Hoffinann-LaRoche's 
NADA  48-761,  Pfizer's  NADA's  92-286 
and  92-287,  ALPHARMA's  NADA  46- 
699,  ADM  Animal  Health  and  Nutrition 
Div.s  NADA  48-480,  and  PennField 
Oil's  NADA  138-935.  The  July  9,  1996, 
document  failed  to  include  certain 
amendments  to  the  regulation  including 
a  warning  against  use  of  certain 
medicated  articles  in  duck  eggs  for 
human  food. 

In  addition,  21  CFR  558.128(c)  is 
redesignated  as  paragraph  (d)  and  new 
paragraph  (c)  is  reserved  for  futiue  use 
to  provide  for  more  uniformity, 
flexibility,  and  consistency  in  the 
regulations. 

List  of  Subiects  in  21  CFR  Fart  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b.  371). 

§558.128    [Amended] 

2.  Section  558.128  Chiortetracycline  is 
amended  by  redesignating  paragraph  (c) 
as  paragraph  (d),  by  reserving  new 


paragraph  (c),  and  by  amending  newly 
redesignated  paragraph  (d)  as  follows: 

a.  In  paragraph  (d)(l)(vi),  in  the 
"Limitations"  column  in  the  second 
entry  by  adding  a  second  sentence  to 
read  "Do  not  feed  to  ducks  producing 
eggs  for  human  consumption." 

o.  In  paragraph  (d)(l)(xii),  in  the 
"Limitations"  column  in  the  first  entry 
by  removing  the  word  "excluding"  in 
the  second  phrase  and  adding  in  its 
place  the  word  "including",  and  in  the 
first  and  third  entries  by  adding  a  new 
first  sentence  to  read  "Feed 
approximately  400  g/t,  varying  with 
body  weight  and  feed  consumption  to 
provide  10  mg/lb  per  day." 

c.  In  paragraph  (d)(l)(xvii),  in  the 
third  coliunn,  in  entry  1.  by  removing 
the  phrase  "CatUe  (under  700  lb)"  and 
adding  in  its  place  "Beef  cattle". 

Dated:  March  13,  1997. 
Robert  C  Liringitoii, 
Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-7547  Filed  3-25-97;  8:45  ami 

BIUJNQ  COOE  4iaO-01-F 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  IMIonensin 

AGBKY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Elanco  Animal  Health.  Division  of  Eli 
Lilly  and  Co.  The  supplemental  NADA 
provides  for  use  of  a  90.7  grams  per 
pound  (g/lb)  (200  g/kilograra  (kg)) 
monensin  Type  A  medicated  article  for 
making  Type  B  and  C  medicated  cattie 
and  goat  feeds. 

EFFECTIVE  DATE:  March  26,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  G.  Arnold,  Center  for  Veterinary 
Medicine  (HFV-142),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1674. 
SUPPLEMENTARY  INFORMATION:  Elanco 
Animal  Health,  Division  of  Eli  Lilly  and 
Co.,  Lilly  Corporate  Center, 
Indianapolis,  IN  46285,  filed 
supplemental  NADA  95-735,  which 
provides  for  using  a  90.7  g/lb  (200  g/kg) 
monensin  Type  A  medicated  article  to 
make  monensin  Type  B  and  C 
medicated  cattie  and  goat  feeds. 

The  supplemental  NADA  is  approved 
as  of  February  6,  1997,  and  the 
regulations  are  eunended  in  21  CFR 


IMI 
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558.355a))(7)  and  (bKl4)  to  reflect  the 
approval. 

The  supplemental  approval  is  for  a 
higher  concentration  of  Type  A  article 
to  make  currently  approved  Type  B  and 
C  feeds,  and  it  does  not  affect  the  basis 
of  approval  of,  or  conditions  of  use  in, 
the  currently  approved  application. 
Therefore,  no  additional  safety  or 
effectiveness  data  were  required  for  this 
approval,  and  a  freedom  of  information 
summary  is  not  required.  A  summary  of 
the  data  and  information  submitted  to 
support  the  previously  approved 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857.  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Under  section  512(c){2)(F)(iii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c){2)(F)(iii)).  this 
approval  for  food  producing  animals 
does  not  qualify  for  marketing 
exclusivity  because  the  supplement 
does  not  contain  substantial  evidence  of 
effectiveness  of  the  drug  involved,  any 
studies  of  animal  safety,  or  human  food 
safety  studies  (other  than 
bioequivalence  or  residue  studies) 
required  for  approval  of  the  supplement 
and  conducted  or  sponsored  by  the 
applicant. 

The  agency  has  determined  under  21 
CFR  25  24(d)(l)(iii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subiects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b.  371). 

§558.355    [Amended] 

2.  Section  558.355  Monensin  is 
amended  in  paragraph  (b)(7)  by 
removing  the  phrase  "and  80"  and 
adding  in  its  place  "80.  and  90.7"  and 
in  paragraph  (bKl4)  by  removing  the 
phrase  "and  80"  and  adding  in  its  place 
",  80.  and  90.7". 


Dated:  March  13.  1997. 
Robert  C  Livingrton, 

Director,  Office  of  New  Animal  Drug 
EvaluaUon,_  Center  for  Veterinary  Medicine. 
(FR  Doc.  97-7546  Filed  3-25-97;  8:45  am) 
BIUJNG  CO06  4iaO-01-F 


21  CFR  Part  558 

New  Animal  Drugs  for  Us«  In  Animal 
Feeds;  Melengestrol  Acetate 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  two  supplemental  new 
animal  drug  applications  (NADA's)  filed 
by  Pharmacia  &  Upjohn  Co.  The 
supplemental  NADA's  provide  for  the 
use  of  dry  and  liquid  melengestrol 
acetate  (MGA)  Type  A  medicated 
articles  to  manufacture  certain  Type  B 
and  Type  C  medicated  feeds  for  heifers 
intended  for  breeding  for  suppression  of 
estrus  (heat). 

EFFECTIVE  DATE:  March  26.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Caldwell,  Center  for  Veterinary 
Medicine  (HFV-126).  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville,  MD  20855.  301-594-1638. 
SUPPt-EMENTARY  INFORMATION:  Pharmacia 
&  Upjohn  Co.,  7000  Portage  Rd., 
Kalamazoo,  MI  49001-0199,  filed 
supplemental  NADA's  34-254  and  39- 
402  providing  for  use  of  dry  and  liquid 
MCA  Type  A  medicated  articles  to 
manufacture  certain  Ty{je  B  and  Type  C 
medicated  feeds  for  heifers  intended  for 
breeding  for  suppression  of  estrus 
(heat).  The  supplements  are  approved  as 
of  February  18,  1997,  and  the 
regulations  are  amended  in  §  558.342 
(21  CFR  558.342)  by  adding  new 
paragraph  (d)(7)  to  reflect  the  approvals. 

In  addition,  certain  mixing  directions 
for  liquid  feeds  are  required  for  use  of 
MGA  liquid  Type  A  articles  to 
manufacture  Type  B  medicated  feeds. 
Those  directions  had  not  been  codified 
previously  in  the  MGA  regulations.  At 
this  time,  the  regulations  are  amended 
to  include  those  directions  in  new 
§  558.342(c)  Special  considerations  and 
existing  paragraph  (c)  is  redesignated  as 
paragraph  (d). 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 


Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(cK2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)).  these 
approvals  qualify  for  3  years  of 
marketing  exclusivity  beginning 
February  18,  1997,  because  the 
supplements  contain  substantial 
evidence  of  effectiveness  of  the  drugs 
involved,  studies  of  animal  safety  or,  in 
the  case  of  food-producing  animals, 
human  food  safety  studies  (other  than 
bioequivalence  or  residue  studies) 
required  for  approval  of  the 
supplements  and  conducted  or 
sponsored  by  the  applicant.  Exclusivity 
only  applies  to  use  in  heifers  intended 
for  breeding  for  suppression  of  estrus. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subiects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b,  371). 

2.  Section  558.342  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d)  and  by  adding  new  paragraphs  (c) 
and  (d)(7)  to  read  as  follows: 

§558.342    Melengestrol  acetate. 
•         •         »         •         • 

(c)  Special  considerations.  (1)  Type  B 
medicated  feeds  may  be  manufactured 
from  melengestrol  acetate  liquid  Type  A 
articles  or  Type  B  medicated  feeds 
which  have  a  pH  of  4.0  to  8.0  and  bear 
appropriate  mixing  directions  as 
follows: 

(i)  For  liquid  Type  B  feeds  stored  in 
recirculating  tank  systems:  Recirculate 
immediately  prior  to  use  for  no  less  than 
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10  minutes,  moving  not  less  than  1 
percent  of  the  tank  contents  per  minute 
from  the  bottom  of  the  tank  to  the  top. 
Recirculate  daily  as  described  even 
when  not  used. 

(ii)  For  liquid  Type  B  feeds  stored  in 
mechanical,  air,  or  other  agitation  type 
tank  systems:  Agitate  inunediately  prior 
to  use  for  not  less  than  10  minutes, 
creating  a  turbulence  at  the  bottom  of 
the  tank  that  is  visible  at  the  top.  Agitate 
daily  as  described  even  when  not  used. 

(2)  A  positionally  stable  melengestrol 
acetate  liquid  Type  B  feed  will  not  be 
subject  to  the  requirements  for  mixing 
directions  prescribed  in  paragraphs 
(c)(1)  of  this  section  provided  it  has  a 
pH  of  4.0  to  8.0  and  contains  a 
suspending  agent(s)  sufficient  to 
maintain  a  viscosity  of  not  less  than  300 
centipoises  per  second  for  3  months. 

(d)  •    •    • 

(7)  Amount.  0.5  milligram  per  head 
per  day. 

(i)  Indications  for  use.  For 
suppression  of  estrus  (heat). 

(ii)  Limitation.  Heifers  intended  for 
breeding.  Do  not  exceed  24  days  of 
feeding.  Administer  0.5  to  2.0  pounds 
per  head  per  day  of  Type  C  feed 
containing  0.25  to  1.0  milligram  of 
melengestrol  acetate  per  pound  to 
provide  0.5  milligram  of  melengestrol 
acetate  per  head  per  day.  Melengestrol 
acetate  as  provided  by  No.  000009  in 
§  510.600(c)  of  this  chapter. 

Dated:  March  13. 1997. 
Robert  C  LiTingrton, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc  97-7545  Filed  3-2S-97;  8:45  am) 
aiUMO  OOOE  41M>-01-F 


21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Salinomycin 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Fmal  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Hoffmaim-LaRoche,  Inc.  The 
supplement  provides  for  use  of  an 
approved  salinomycin  Type  A 
medicated  article  to  make  Type  C 
roaster  and  replacement  chicken  feeds 
used  for  prevention  of  certain  forms  of 
coccidiosis. 

EFFECTIVE  DATE:  May  27. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 


Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1643. 
SUPPLEMENTARY  INFORMATION:  Hofflnann- 
LaRoche,  Inc.,  340  Kingsland  St., 
NuUey.  NJ  07110-1199.  filed 
supplemental  NADA  128-686  that 
provides  for  use  of  a  30-gram-per-pound 
salinomycin  Type  A  article  (as 
salinomycin  sodium)  to  make  Type  C 
roaster  and  replacement  (breeder  and 
layer)  chicken  feeds  containing  40  to  60 
grams  per  ton  salinomycin  sodium 
activity  for  prevention  of  coccidiosis 
caused  by  Eimeria  tenella,  E.  necatrix, 
E.  acemdina,  E.  maxima,  E.  brunetti, 
and  E.  mivati.  This  supplement  is 
approved  as  of  February  3, 1997,  and 
the  regulations  are  amended  in  21  CFR 
558.550  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  fi-eedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U^.C.  360b(c)(2)(F)(iii)), 
this  approval  for  food-producing 
animals  qualifies  for  3  years  of 
marketing  exclusivity  beginning 
February  3, 1997,  because  the 
supplement  contains  substantial 
evidence  of  the  effiectiveness  of  the  drug 
involved,  any  studies  of  animal  safety 
or,  in  the  case  of  food  producing 
animals,  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  required  for  approval  of  the 
supplement  and  conducted  or 
sponsored  by  the  applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  approval  is  for  use  of 
salinomycin  Type  A  medicated  articles 
to  make  Type  C  medicated  feeds. 
Salinomycin  is  a  category  I  drug  as 
defined  in  21  CFR  558.3(b)(l)(i).  As 


provided  in  21  CFR  558.4(b),  an 
approved  Form  FDA  1900  is  not 
required  for  making  a  Type  C  medicated 
feed  as  provided  in  the  NADA.  Under 
section  512(m)  of  the  act,  as  amended  by 
the  Animal  Drug  Availability  Act  of 
1996  (Pub.  L.  104-250),  medicated  feed 
applications  have  been  replaced  by  feed 
mill  licensing. 

List  of  Sulqects  in  21  CFR  Fart  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Audiority:  Sec.  512,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b,  371). 

2.  Section  558.550  is  amended  by 
redesignating  paragraph  (b)(3)  as 
paragraph  (b)(4)  and  by  adding  new 
paragraph  (b)  (3)  to  read  as  follows 

S  558.550    Salinomycin. 

***** 

(b)*    *    * 

(3)  Roaster  and  replacement  (breeder 
and  layer)  chickens:  It  is  used  as 
follows: 

(i)  Amount  per  ton.  Salinomycin  40  to 
60  grams. 

(ii)  Indications  for  use.  For  prevention 
of  coccidiosis  caused  by  Eimeria  tenella, 
E.  necatrix.  E.  acervulina,  E.  maxima,  E. 
brunetti,  and  E.  mivati. 

(iii)  Limitations.  Feed  continuously  as 
sole  ration.  Do  not  feed  to  laying  hens 
producing  eggs  for  human  consumption. 
Not  approved  for  use  with  pellet 
binders.  May  be  fatal  if  accidentally  fed 
to  horses  or  adult  turkeys. 

Dated:  March  17, 1997. 
Stephen  F.  Sondlof; 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-7543  Filed  3-25-97;  8:45  am] 
■ILUNQ  OOK  41«-*1-F 


21  CFR  Pari  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Monensin 

AQBtCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
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approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Elanco  Animal  Health,  Division  of  Eli 
Lilly  and  Co.  The  supplemental  NADA 
provides  for  use  of  monensin  Type  A 
medicated  articles  to  make  a  revised 
fonnulation  of  a  free-choice  Type  C 
medicated  feed  for  pastured  cattle  for 
increased  rate  of  weight  gain. 
EFFECTIVE  DATE:  March  26, 1997. 
ADDRESSES:  Data  and  information  filed 
to  support  previous  approvals  may  he 
seen  in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  G.  Arnold,  Center  for  Veterinary 
Medicine  {HFV-142),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1674. 
SUPPLEMENTARY  INFORMATION:  Elanco 
Animal  Health,  Division  of  Eli  Lilly  and 
Co.,  Lilly  Corporate  Center, 
Indianapolis,  IN  46285,  is  the  sponsor  of 
NADA  95-735,  which  provides  for  use 
of  a  monensin  Type  A  medicated  article 
to  make  a  monensin  Type  C  medicated 
feed/firee-choice  mineral  granule 
containing  1,620  grams  monensin  per 
ton  to  be  fed  at  50  to  200  milligrams  per 
head  per  day  free-choice  to  pasture 
cattle  (slaughter,  stocker,  feeder,  and 
dairy  and  beef  replacement  heifers)  for 
increased  rate  of  weight  gain. 

Elanco  Animal  HeSth,  Division  of  Eli 
Lilly  and  Co.  filed  a  supplemental 
NADA  that  provides  for  a  revised 
formulation  of  the  Type  C  medicated 
feed/free-choice  granule  to  properly 
reflect  the  salt  and  mineral  content  of 
the  product.  The  supplemental  NADA  is 
approved  as  of  March  26. 1997,  and  the 
regulations  are  amended  in  21  CFR 
558.355(n(3)(x)(b)  to  reflect  the 
approval. 

hi  addiUon,  §  558.355(f)(3)(x)(h)  is 
amended  in  the  table  to  correct  some 
editorial  and  typographical  errors  in  the 
entry  for  "Ground  limestone  (33% 
calcium)"  and  in  the  entries  for  "6-01- 
080"  and  "4-04-152,"  respectively. 

Approval  of  this  supplement  does  not 
require  a  freedom  of  information 
summary  because  the  approval  concerns 
a  change  in  salt  and  mineral  content  of 
the  product.  This  change  does  not  affect 
the  product's  safety  or  effectiveness. 
Therefore,  no  additional  data  was 
required  for  this  approval.  Data  and 
information  filed  to  support  previous 
approvals  may  be  seen  in  the  IDockets 
Management  Branch  (HFA-305) 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(iii)  that  this  acUon  U  of 
a  type  that  does  not  individually  or 


cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Antherity:  Sees.  512.  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b.  371). 

SS58.355    [Amended] 

2.  Section  558.355  Monensin  is 
amended  in  the  table  in  paragraph 
(f)(3)(x)(fc),  in  the  first  column,  in  the 
entry  for  "Ground  limestone  (33% 
calcium)"  by  adding  the  phrase  "or 
calcium  carbonate  (38%  calcium)"  and 
in  the  third  column  in  the  first  and  third 
entries  by  removing  the  numbers  "6- 
01-080"  and  "4-04-152"  and  adding  in 
their  place  the  numbers  "6-01-082" 
and  "4-04-695",  respectively. 

Dated:  March  13,  1997. 
Robert  C  LivingBton. 
Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
|FR  Doc.  97-7551  Filed  3-25-97;  8:45  am] 

BILUNQ  COOe  41«>-01-F 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Change  of  Scientific 
Nomenclature 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  scientific  nomenclatiu^  from 
Corynebacterium  to  Actinomyces 
(Corynebacterium).  This  change  of 
nomenclature  is  necessary  due  to  the 
scientific  reclassification  of  the 
organism. 

EFFECTIVE  DATE:  March  26,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naba  K.  Das,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1659. 


SUPPLEMENTARY  INFORMATION:  Elanco 
Animal  Health,  A  Division  of  Eli  Lilly 
&  Co.,  2001  West  Main  SL,  P.O.  Box 
708,  Greenfield,  IN  46140,  has  informed 
FDA  that  the  scientific  nomenclature  for 
the  bacterial  organism  Corynebacterium 
pyogenes  has  been  changed  to 
Actinomyces  (Corynebacterium) 
pyogenes.  This  change  of  nomenclatiu« 
is  necessary  due  to  scientific 
reclassification  of  the  organism.  The 
organism  causes  liver  abscesses  in 
cattle.  Accordingly,  the  agency  is 
amending  the  regulations  in  21  CFR 
558.355(n(3)(ii)(a)  and  (f)(3)(ix)(o)  and 
558.625{f)(l)(i)(b)  to  reflect  this  change. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b,  371). 

§55&355    [Amended] 

2.  Section  558.355  Monensin  is 
amended  in  paragraphs  (f)(3)(ii)(a)  and 
(f)(3)(Lx)(a)  by  removing  the  word 
"Corynebacterium"  and  adding  in  its 
place  the  words  "Actinomyces 
{Corynebacterium)". 

S55&625    [Amended] 

3.  Section  558.625  Tylosin  is 
amended  in  paragraph  (f)(l)(i)(h)  by 
removing  the  word  "Corynebacterius" 
and  adding  in  its  place  the  words 
"Actinomyces  {Corynebacteriumy. 

Dated:  March  13,  1997. 
Rotwrt  C  Lhriogrton, 
Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  97-7603  Filed  3-25-97;  8:45  am) 

BIUJNQ  COOE  4100-01-^ 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 
[MD-04a-FOR] 

Maryland  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 
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ACTION:  Final  rule;  approval  of 
amendment. 
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SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Maryland  regulatory 
program  (hereinafter  referred  to  as  the 
"Maryland  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Maryland  proposed 
revisions  and  additions  to  its  statutes 
pertaining  to  permit  revocation, 
reinstatement,  and  reissuance.  The 
amendment  is  intended  to  revise  the 
Maryland  program  to  be  consistent  with 
the  corresponding  Federal  regulations 
and  SMCRA. 

^FECnVE  DATE:  March  26,  1997. 
row  FURTHER  INFORMATKM  CONTACT: 
George  Rieger,  Program  Manager.  OSM, 
Appalachian  Regional  Coordinating 
Center.  3  Paricway  Center,  Pittsbuigh, 
PA  15220.  Telephone:  (412)  937-2153. 

SUPPLBCNTARV  MFORMATKM: 

L  Background  on  the  Muyland  Pragnm 
n.  Submission  of  the  PiopoMd  Amandment 
QL  Dinctor's  Findings 

IV.  Summary  and  Disposition  of  Commanta 

V.  Diractor't  Decision 
VL  Procedural  Determinaboiu 

L  Backgroond  on  the  Maiyland 


On  December  1, 1980.  the  Secratuy  of 
the  Interior  conditionally  approved  the 
Maryland  program.  Background 
information  on  the  Maryland  prognm, 
including  theSecrelary's  findings,  the 
disposition  of  comments,  ■"«<  the 
conditions  of  approval  can  be  found  in 
the  December  1, 1960,  Fedend  tegielii 
(45  FR  79449).  Subuquent  actions 
concerning  conditions  of  approval  and 
progTMn  amendments  can  be  fbond  at 
30  CFR  920.12.  920.15,  and  920.16. 


n. 


of  the 


By  letter  dated  August  5, 1906, 
(Administrative  Record  No.  MD-575.00) 
Maryland  submitted  a  proposed 
■mendment  to  its  program  pursuant  to 
SMCRA  at  its  ovm  initiative.  House  Bill 
1124.  enacted  on  May  14, 1996,  revises 
the  provisions  of  Qiapter  522  of  the 
AnnoUted  Code  of  Maryland  (Code)  that 
pertain  to  surfisce  coal  mining.  By  letter 
dated  November  26, 1996, 
(Administrative  Record  No.  MD- 
575.03),  Maryland  clarified  certain 
provisions  of  the  proposed  amendment 
Because  the  information  was 
explanatory  injuture  and  did  not 
constitute  a  ma)or  revision  of  the 
original  submission.  OSM  did  not 
reopen  the  comment  period. 

OSM  annoimced  receipt  of  the 
proposed  amendment  in  the  August  26, 
1996,  Federal  Sagiater  (61  FR  44258). 


and  in  the  same  document  opened  the 

public  comment  period  and  provided  an 

opportunity  for  a  pubUc  hearing  on  the 

adequacy  of  the  proposed  amendment 

The  public  comment  period  closed  on 

September  27,  1996. 

in.  Dkector's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
752.15aiui  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment.  Revisions  not  specifically 
discussed  below  concern 
nonsubstantive  wording  changes  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment 

Annotated  Code  of  Maiyhnd— Chapter 
0522—Suiface  Coal  Mining— Permit 
Revocation — Reinstatement  ^ 

At  section  15-514(aK4),  Maryland 
provides  that  if  theDirector  revokes  a 
permit  and  forfeits  a  bond,  4h»  operator 
of  the  permit  forfeits:  all  rights  and 
claims  to  the  permit,  «U  materials 
fiunished  with  the  pennft  ^>plication, 
and  any  subsequent  amendments  to  the 
permit  The  Director  finds  that  the 
IHoposed  revisions  are  net  inconsistent 
with  the  general  Federal  requirements 
for  permits  at  SO  CFR  Part  773. 

At  new  section  15-514.1,  Maryland 
I»ovides  for  the  reinstatement  and 
leiasuance  of  revoked  pomits.  At 
nheaction  (A),  "permit"  is  d^nad  to 
include  all  areas  approved  in  the  mining 
application.  At  subsectioo  (B),  a  permit 
that  has  been  revoked  may  be  reinstated 
for  the  sole  purpose  of  rriasuii^  all  or 
part  of  the  pennit  to  another  qualified 
operator  in  accordance  with  subsection 
(C).  At  subsection  (C),  in  order  to  qualify 
far  a  reissued  permit,  the  operator  shall: 
I»Dvide  proof  of  the  right  to  mine;  enter 
into  an  agreement  with  the  State  to 
assume  the  duties  and  rasponsibilities 
of  the  permit  and  conduct  mining 
operations  in  acnvdance  with 
applicable  requirements,  regulations, 
and  permit  conditions;  file  Ute  required 
performance  bond;  and  provide  any 
other  required  information  to  reissue  the 
permit 

In  its  letter  dated  November  26, 1996, 
Maryland  stated  that  its  procediues  far 
processing  and  reissuing  s  revoked 
pennit  will  tack  the  procedures  for  the 
transfv,  sale,  or  wsslgnment  of  permit 
rights  specified  in  the  Code  of  Maryland 
Adrainirtmtive  B«yiUri«n,  (COMAR)  at 
26.20.07 J)4.  The  appHr*!.*  will  be 
required  to:  submit  an  spplication  for 
reissuance  of  a  permit  comply  %dth 
public  notice  requirements;  and  post  a 
performance  bond.  Approval  of  the 
permit  will  be  in  accordance  with  die 
provisions  of  COMAR  26.20.07.04D. 


The  Director  finds  that  the  proposed 
revisions,  when  read  with  the 
corresponding  regulations  at  COMAR 
26.20.07.04,  are  not  inconsistent  with 
the  general  Federal  provisions  for  the 
transfer,  assignment,  or  sale  of  permits 
at  30  CFR  774.17. 

IV.  SummAy  and  Diqpoaition  of 
Cemaients 

Public  Comments 

The  DiiBCtor  solicited  public 
'Comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  comments  were 
reoeived  and  because  no  one  requested 
an  opportunity  ta  speak  at  a  public 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(hKllKD. 
the  Urector  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Maryland 
program.  None  were  received. 

Eavironmattal  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(hKllKu), 
OSM.  is  nquired  to  obtain  the  written 
concurrence  of  the  EPA  with  re^Mct  to 
those  {Hovisicms  of  the  |nupueed 
program  amendment  that  relate  to  air  or 
water  quality  standards  pramulgBted 
snder  the  authority  of  the  Ckan  Water 
Act  (33  U.S.C  1251  etseq.)  or  Oie  dean 
Air  Act  (42  U^.C  7401  et  eeq.).  None 
of  dirrevisions  that  Mwyland  proposed 
-.to  make  in  this  amandment  pertains  to 
ttr  or  wratar  quality  standards. 
TherdiDre,  OSM  did  not  request  EPA's 

The  Federal  regulations  at  30  CFR 
Part  920,  codifying  decisioiu  concemii^ 
the  Maryland  pngrun,  are  being 
•mended  to  implement  this  decision. 
This  final  rale  is  being  made  effective 
immadiatefy  to  expedite  the  State 
progrun  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  writhout  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 


Based  on  the  above  findings,  die 
Director  approves  Maryland's  i»oposed 
amendment  as  submitted  on  August  5, 
1996,  and  supplemented  «rith 
additional  explanatoiy  information  on 
>fovember  26, 1996. 

Hie  Federal  TBgulations  at  30  CFR 
Part  920.  codifying  deasieos  '•*yK'W"ing 
the  Maryland  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
inuasdiately  to  expedite  the  State 
program  amendmmt  process  and  to 
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encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  hy  SMCRA. 

VI.  Procedural  Determinatioiis 

Executive  Order  12866  , 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 


National  Environmental  Policy  Act 

No  environmental  Impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Envirorunental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic  ^ 


impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  govenunental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  Part  CFR  920 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  5.  1997. 
Allen  D.  Klein. 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  Titl^  30,  chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  920-MARYLAND 

1.  The  authority  citation  for  Part  920 
continues  to  read  as  follows: 

Anthority:  30  U.S.C.  1201  ef  seq. 

2.  Section  920.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

S920.15    Approval  Of  Maryland  regulatory 
program  ameodiiienls. 


OfiginaJ  amendment  submission  date 


Date  of  final  publication 


Citation/description 


Augusts.  1996 


March  26,  1997 


M.C.A.  §§15-514(a)(4),  15-614.1. 


I  PR  Doc  97-7535  Filed  3-25-97;  8:45  am] 


30CFRPart935 
(OH-23»-FOR] 

Ottk>  Abandoned  Mine  L^od 
Reclamation  Plan 

AQBICY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 


r:  OSM  is  approving,  with 
certain  exceptions,  a  proposed 
amendment  to  the  Ohio  abandoned 
mine  land  reclamation  plan  (hereinafter 
referred  to  as  the  "Ohio  plan")  under 
the  Surface  mining  Control  and 


Reclamation  Act  of  1977  (SMCRA). 
Ohio  proposed  revisions  and  additions 
to  its  plan  pertaining  to  acid  mine 
drainage  set  aside  program,  water 
quality  improvement,  projecf  eligibility, 
and  remining  incentives.  The 
amendment  is  intended  to  revise  the 
Ohio  plan  to  be  consistent  with  SMCRA. 
as  amended. 

EFFECTIVE  DATE:  March  26,  1997. 
FOR  FUfUHER  MFOfUKATION  CONTACT: 
George  Ri^er,  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center,  OSM.  3  Parkway  Center, 
Pittsburgh,  PA  15220.  Telephone:  (412) 
937-2153. 

SUPPLEMENTARY  MFORMATKM: 

L  Background  on  the  Ohio  Plan 

Q.  Submission  of  the  Proposed  Amendment 

m.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 


V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Ohio  Plan 

On  August  10,  1962,  the  Secretary  of 
the  Interior  approved  the  Ohio  plan. 
Background  information  on  the  Ohio 
plan,  including  the  Secretary's  findings, 
the  disposition  of  comments,  and  the 
approval  of  the  plan  can  be  found  in  the 
April  15.  1994.  Federal  Register  (59  FR 
17930).  Subsequent  actions  concerning 
the  conditions  of  approval  and 
amendments  to  the  plan  can  be  foimd  at 
30  CFR  935.25. 

n.  Submiaaion  of  the  Propoaed 
Amendment 

By  letter  dated  March  19. 1996. 
(Administrative  Record  No.  OH-2163) 
Ohio  submitted  a  proposed  amendment 
to  its  plan  pursuant  to  SMCRA  at  its 


own  initiative.  Ohio  .proposed  to  amend 
thefaUowing  subsections  of  Section  4 — 
Abandoned  Mined  Land  Evaluation 
Piogiam:  4.1 — Introduction,  4.5 — 
Annual  Work  Plan,  and  4.5.3— Project 
Selection. 

-OSM-announcedreceipt  of  the 
proposed  amendment  in  the  April  17, 
1996,  federal  Register  (61  FR  16731). 
and  in  the  same-document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment 
The  public  comment  period  closed  on 
May  17,  1996. 

During  its  review  of  the  proposed 
amendment.  OSM  identified  concerns 
relating  to  the  use  of  abandoned  mine 
land  fimds  for  the  reclamation  of 
previously  mined  areas  by  an  active  coal 
mine  operator.  OSM  notified  Ohio  of 
these  concerns  by  letter  dated  November 
13.1  996  (Administrative  Record  No. 
OH-2163-11). 

By  letter  dated  December  6. 1996 
(Administrative  Record  No.  OH-2163- 
12),  Ohio  responded  to  OSM's  concerns 
by  submitting  additional  explanatory 
information  and  revisions  to  its 
proposed  program  amendment.  Ohio 
revised  the  language  on  page  4-2  to  read 
"encoui^e  reclamation  in  conjunction 
with  active  mining  of  abandoned  areas 
causing  acid  mine  drainage  (AMD) 
within  approved  hydrologic  units  and 
in  other  areas  causing  a  MD  through  the 
funding  of  AMD  remediation  projects 
and  studies  necessary  to  develop 
pollution  abatement  plans."  At  page  4- 
17,  Ohio  clarified  that  AMD  funds  are 
being  used  to  collect  and  analyze  data 
necessary  to  qualify  watersheds  as 
hydrologic  units.  At  page  4-19,  Ohio 
revised  Stage  5  of  the  project  selection 
process  to  provide  for  the  reclamation  of 
abandoned  mine  areas  causing  AMD  in 
conjunction  with  active  mining  Federal 
abandoned  mine  laiul  funds  may  be 
used  to  fund  reclamation  of  abandoned 
mine  lands  causing  AMD  under  certain 
conditions. 

By  letter  dated  December  20. 1996 
(Administrative  Record  No.  OH-2163- 
13).  Ohio  submitted  additional 
revisions.  At  page  4-2,  Ohio  deleted  as 
one  of  its  goals  the  reclamation  in 
conjimction  with  active  mining  of 
abandoned  areas  causing  AMD  within 
approved  hydrologic  areas  and  other 
areas.  At  page  4-19.  Ohio  deleted  the 
language  identified  as  Stage  5  of  the 
project  selection  process.  The  deletions 
are  based  on  Ohio's  understanding  that 
such  language  is  not  necessary  to  fulfill 
its  goals  €md  objectives  regarding  the 
use  of  acid  mine  drainage  set-aside 
funds  for  the  reetoiation  of  watersheds 
impacted  by  acid  mine  drainage  from 
abandoned  coal  mines.  Sufficient 


flejability  exists  within  its  program  to 
manage  the  funds  in  a  manner  that  will 
achieve  its  objectives. 

Based  on  the  additional  explanatory 
infonnation  and  revisions  to  the 
proposed  prograin  amendment 
submitted  by  Ohio,  OSM  reopened  the 
pubUc  comment  period  in  the  January 
23,  1997  Federal  Register  (62  FR  3491). 
The  public  comment  period  closed  on 
February  7,  1997. 

ffl.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
884.14  and  884.15,  are  the  Director's 
findings  concerning  the  pHxiposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  bom 
this  amendment. 

Abandoned  Mined  Land  Evaluation 
Program 

1.  Section  4.1.G — Introduction 

Ohio  proposed  to  add  subsection  G  to 
provide  for  the  reclamation  of  areas 
causing  acid-mine  drainage  (AMD)  such 
that  AMD  problems  are  eliminated  as  a 
component  of  a  high  priority 
reclamation  project;  such  that  AMD 
areas  causing  a  "general  welfere" 
impact  to  the  public  will  be  eligible  for 
abatement;  and  such  that  AMD  areas 
impacting  watersheds  will  be  abated  in 
accordance  with  AMD  set-aside  criteria 
contained  in  the  Ohio  Code  (ORG)  at 
section  1513.37(E). 

The  Director  finds  that  the  provisions 
of  subsection  G  are  not  inconsistent 
with  secUon  402(g)(6)(B)  and  402(g)(7) 
of  SMCRA  which  provide  for  the 
creation  of  an  AMD  abatement  and 
treatment  fund  and  from  which  amounts 
are  expended  by  the  State  to  implement 
acid  mine  drainage  abatement  and 
treatment  plans. 

2.  Section  4.5 — Annual  Work  Plan 

Ohio  proposed  to  delete  the 
requirement  that  research  and 
demonstration  projects  be  submitted  to 
OSM  independent  of  work  plan 
submissions  using  specific  OSM 
procedures.  In  its  submission  letter 
dated  March  19, 1996.  Ohio  stated 
projects  of  this  type  would  be 
incorporated  into  Ihe  AMD  progrank 

The  Director  finds  that  the  proposed 
deletion  does  not  render  the  Ohio 
program  less  effective  than  the  Federal 
regulations  so  long  as  application  for 
proposed  implementation  of  research 
and  demonstration  projects  is  made  to 
OSM  prior  to  using  funds  for  such 
projects. 


3,  Section  4.5.3— Project  Selection 

CUiio  proposed  to  revise  the  project 
selection  process  to  include  AMD 
projects  under  certain  conditions  such 
as  AMD  set-aside,  AMD  associated  with 
other  high  priority  projects,  and  AMD 
associated  with  general  welfare.  Projects 
will  be  evaluated  and  approved  based 
on  an  ANffi)  abatement  and  treatment 
plan.  The  plan  will  provide  for  the 
comprehensive  abatement  of  the  causes 
and  treatment  of  the  effects  of  AMD 
within  qualified  hydrologic  units 
affected  by  coal  mining  practices.  The 
plan  will  identify  the  qoulified 
hydrologic  unit  and  the  sources  and 
effect  of  AMD  within  the  unit.  It  will 
also  identify  projects  and  treatment  and 
abatement  measures,  as  well  as  cost  and 
sources  of  funding.  An  analysis  of  the 
cost-effecdveness  and  environmental 
benefits  of  the  treatment  and  abatement 
measures  is  also  required.  Ohio  defined 
"qualified  hydrologic  imit"  as  a  unit  in 
which  the  water  qualify  has  been 
significantly  affected  by  AMD  bom  coal 
mining  practices  in  a  manner  which 
adversely  impacts  biological  resduices 
and  which  contains  lands  and  waters 
that  meet  certain,  specified  eligibihfy 
requirements. 

Ohio  proposed  to  fimd  AMD  projects 
associated  with  "general  welfare" 
according  to  specified  guidelines.  Ohio 
defined  "general  welfare"  (as  used  in 
establishing  the  priorify  of  AMD 
projects)  as  meaning  an  adverse  impact, 
including  an  economic  impact,  on  either 
a  residential  area,  or  communify 
resulting  from  the  mine  drainage 
problem.      • 

The  Director  finds  that  the  project 
selection  process  as  specified  in  section 
4.5.3,  State  4,  is  consistent  with  the  plan 
content  requirements  at  30  CFR  876.13 
(a)-(g)  and  the  eligibilify  requirements 
found  at  30  CFR  874.12.  Further,  the 
definition  of  "qualified  hydrologic  unit" 
is  substantively  identical  to  the  Federal 
definition  found  at  30  CFR  870.5. 

Summary  and  Disposition  of  Comments 

Pablic  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportxmify 
for  a  public  hearing  on  the  proposed 
amendment  Because  no  one  requested 
an  opportunify  to  speak  at  a  public 
hearing,  no  hearing  was  held.  Two 
public  comments  were  received.  One 
commenter  stated  that  ongoing 
coordination  with  the  Ohio  Historical 
Sociefy  is  necessary  to  address 
preservation  concerns.  The  Director 
notes  that  all  abandoned  mine  land 
projects,  including  those  negotiated 
with  adjacent  mine  operators,  are 
reviewed,  by  the  State  iiistoric 
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Protection  Officer  (SHPO).  Further,  a 
statement  of  concurrence  that  no 
significant  cultural  or  historic  properties 
will  be  adversely  affected,  signed  by  the 
SHPO,  is  included  with  the  National 
Environmental  PoUcy  Act  documents 
submitted  prior  to  construction. 
Another  commenter  had  two 
concerns:  (1)  That  the  proposed 
revisions  were  unclear  as  whether 
Ohio's  intention  was  to  elevate  the 
priority  of  AMD  problems  or  to 
eliminate  AMD  problems  as  a 
component  of  high  priority  reclamation, 
and  (2)  that  the  issue  of  who  assiunes 
hability  for  remining  operations  is 
unclear.  With  respect  to  the  first  issue, 
the  Director  notes  that  the  intent  of  the 
"general  welfare"  provision  is  to  allow 
the  use  of  Federal  AML  funds  for  AMD 
abatement  projects  that  are  not 
necessarily  part  of  an  approved 
hydrologic  unit  under  the  AMD  set- 
aside  program.  This  is  accomplished  by 
elevating  the  priority  when  the  general 
welfare  requirements  are  met.  With 
respect  to  the  second  issue.  The  Director 
notes  that  the  remining  provisions  were 
deleted  in  Ohio's  December  20. 1996, 
revisions  to  the  original  amendment. 

Federal  Agency  Comments 

Pursuant  to  884.14(a)(2)  and 
884.15(a).  the  Director  solicited 
comments  on  the  proposed  amendment 
from  various  other  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Ohio  plan.  The  U.S.  Department  of 
the  Army,  Army  Corps  of  Engineers,  and 
the  U.S.  Department  of  Labor,  Mine 
Safety  and  Health  Administration, 
concurred  without  comment. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
the  Director  solicited  the  written 
conciirrence  of  the  Administrator  of  the 
EPA  with  respect  to  those  proposed 
plan  amendment  which  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.)  or  the  Clean 
Water  Act  (33  U.S.C.  1252  et  seq.]. 

None  of  the  revisions  Ohio  proposed 
to  make  in  its  amendment  pertains  to  air 
or  water  quality  standards. 
Nevertheless,  OSM  requested  EPA's 
concurrence  with  the  proposed 
amendment.  EPA  did  not  respond. 

V.  Director*!  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed  plan 


amendment  as  submitted  by  Ohio  on 
March  19. 1996.  and  revised  on 
December  6.  1996.  and  December  20, 
1996. 

The  Federal  regulations  at  30  CFR 
Part  935.  codifying  decisions  concerning 
the  Ohio  plan,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  plan  amendment 
process  and  to  encourage  States  to  bring 
their  plans  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 


Executive  Order  12866 

This  proposed  rule  is  exempted  &t)m 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  and  Tribal  abandoned  mine 
land  reclamation  plans  and  revisions 
thereof  since  each  such  plan  is  drafted 
and  promulgated  by  a  specific  State  or 
Tribal,  not  by  OSM.  Decisions  on 
proposed  abandoned  mine  land 
reclamation  plans  and  revisions  thereof 
submitted  by  a  State  or  Tribe  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  30  CFR  Parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6. 
appendix  8.  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 


require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  submittal  which 
is  the  subject  of  this  rule  is  based  upon 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  5. 1997. 
Allen  D.  Klein, 

Regional  Director.  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935— OHIO 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  935.25  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

$  935.25    Approval  of  Ohio  abandoned 
mine  land  reclamation  plan  amendments. 


CMginal  amendment  submisston  dale 


Date  of  iinai  pubKcaiion 


Cilation/Deecnption 


March  t«,  1996 


1ltarch26,  1997 


Revisions  to  the  Chic  Abandoned  Mine  l.and  Reclama- 
tion Plan  to  provide  for  the  radaaiation  of  areas  caus- 
ing acid  mine  drainage  AMD  and  to  revise  the  proiect 
aelectien  prooess. 


(PR  Doc.  97-7536  Filed  3-25-97;  8:45  am] 
BIUJNQ  CODE  4310-06-M 


30  CFR  Part  943 
{SPATS  No.  TX-017-FOR] 

Texas  Regulatory  Program 

AGENCY:  Office  of  Surfiace  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Texas  regulatory 
program  (hereinafter  referred  to  as  the 
"Texas  program")  under  the  Surfece 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Texas  proposed 
revisions  to  and  additions  of  rules 
pertaining  to  authority,  responsibility 
and  applicability;  definitions; 
restrictions  of  financial  interests  of  State 
employees;  exemption  for  coal 
extraction  incident  to  government- 
financed  construction;  exemption  for 
coal  extraction  incidental  to  the 
extraction  of  other  minerals;  lands 
unsuitable  for  mining;  coal  exploration; 
geologic  and  hydrologic  permit 
information;  blasting  plans;  maps  and 
plans;  protection  of  the  hydrologic 
balance;  ponds,  impoundments,  bemks, 
dams,  and  embankments;  prime 
farmland;  alluvial  valley  floors;  public 
availability  of  permit  information; 
approval  and  conditions  of  permits; 
transfer,  assignment  or  sale  of  permit 
rights;  bonding  requirements;  liability 
insurance;  bond  release;  signs  and 
markers;  water  quality  standards; 
diversions;  siltation  structiues; 
permanent  and  temporary 
impoundments;  surface  and  ground 
water  monitoring;  stream  buffer  zones; 
use  of  explosives;  coal  mine  waste; 
protection  of  fish  and  wildlife  and 
related  environmental  values; 
backfilling  and  grading;  revegetation; 
water  discharge  into  underground 
mines;  enforcement;  suspension  and 
revocation  of  permits;  assessment  of 
civil  penalties;  individual  civil 
penalties;  and  blaster  certification  and 
training.  Texas  also  proposed  minor 
changes  in  wording,  numbering,  and 
punctuation  of  its  rules.  The 
amendment  is  intended  to  revise  the 


Texas  program  to  be  consistent  with  the 
corresponding  Federal  regulations  and 
SMCRA  and  to  incorporate  the 
additional  flexibility  afforded  by  the 
revised  Federal  regulations. 
EFFECTIVE  DATE:  March  26,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Ervin  J.  Barchenger,  Acting  Director, 
Tulsa  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
5100  East  Skelly  Drive,  Suite  470,  Tvdsa, 
Oklahoma  74135-6548,  Telephone: 
(918) 581-6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Texas  Program 

n.  Submission  of  the  Proposed  Amendment 

m.  Director's  Fmdings 

IV.  Summary  and  Disposition  of  Comments 

V.  Diractor's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Texas  Program 

On  February  16, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  program.  Background  information 
on  the  Texas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  February 
27,  1980,  Federal  Register  (45  FR 
12998).  Subsequent  actions  concerning 
the  conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
943.10,  943.15,  and  943.16. 

n.  Submission  of  the  Proposed 

Amendment 

By  letter  dated  May  13, 1993 
(Administrative  Record  No.  TX-551), 
Texas  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA. 
Texas  submitted  the  proposed 
amendment  in  response  to  May  20, 
1985,  June  9,  1987.  October  20,  1988, 
February  7,  1990,  and  February  21, 
1990,  letters  (Administrative  Record 
Nos.  TX-358,  TX-388,  TX-417,  TX- 
472.  and  TX-476)  that  OSM  sent  to 
Texas  in  accordance  with  30  CFR 
732.17(c).  in  response  to  the  required 
program  amendments  at  30  CFR  943.16 
(k)  through  (q),  and  at  its  own  initiative. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  June  21, 
1993.  Federal  Register  (58  FR  33785). 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 


The  public  comment  period  would  have 
closed  on  JxUy  21, 1993.  However,  by 
letter  dated  July  16, 1993,  the  Texas 
Mining  and  Reclamation  Association 
requested  a  30-day  extension  of  time  in 
which  to  review  and  provide  comments 
on  the  proposed  amendment.  OSM 
aimoiuced  receipt  of  the  extension 
request  and  reopened  the  conmient 
period  in  the  August  16,  1993,  Federal 
Register  (58  FR  43308).  The  extended 
comment  period  ended  August  20,  1993. 

During  its  review  of  the  amendment, 
OSM  identified  several  concerns 
relating  to  the  proposed  amendment. 
OSM  notified  "Texas  of  these  concerns 
by  letter  dated  July  25, 1994 
(Administrative  Record  No.  TX-578). 
OSM  provided  Texas  with  further 
clarification  of  its  concerns  by  letters 
dated  November  4,  1994,  November  21, 

1994,  and  January  18, 1995 
(Administrative  Record  Nos.  TX-581, 
TX-589,  and  TX-585). 

By  letter  dated  September  18,  1995 
(Administrative  Record  No.  TX-598), 
Texas  responded  to  OSM's  concerns  by 
submitting  a  revised  program 
amendment  package.  OSM  reopened  the 
public  comment  period  in  the  October 
25,  1995,  Fedo-al  Register  (60  FR 
54620)  and  provided  an  opportunity  for 
a  public  hearing  on  the  adequacy  of  the 
revised  amendment.  The  public 
comment  period  closed  on  November  9. 

1995.  By  letter  dated  December  15, 1995 
(Administrative  Record  No.  TX-634), 
Texas  submitted  documents  to  clarify 
and  supplement  its  September  18, 1995, 
revised  amendment.  By  letter  dated 
March  1,  1996  (Administrative  Record 
No.  TX-612),  Texas  provided 
information  to  supplement  the 
revegetation  success  portion  of  its 
September  18, 1995,  revised 
amendment. 

By  letter  dated  January  29,  1996 
(Administrative  Record  No.  TX-610), 
Texas  withdrew  portions  of  its 
September  18,  1995,  revised 
amendment.  Texas  withdrew  the  roads 
and  transportation  system  portion  of  the 
amendment  because  it  had  submitted  a 
formal  amendment  on  December  20, 
1995,  tided  "Transportation  System. 
Utilities,  and  Support  System,"  which 
superceded  the  changes  in  this 
amendment.  During  its  review  of  the 
September  18,  1995,  revised  amendment 
and  supplemental  information,  OSM 
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identified  several  concerns  relating  to 
the  proposed  amendment.  OSM  notified 
Texas  of  these  concerns  by  letter  dated 
June  18. 1996  (Administrative  Record 
No.  TX-614). 

By  letter  dated  )uly  31. 1996 
(Administrative  Record  No.  TX-621), 
Texas  responded  to  OSM's  concerns  by 
submitting  a  revised  program 
amendment  package.  Texas  proposed  to 
revise  the  Texas  Coal  Mining 
Regulations  (TCJvlR)  at:  Subchapter  A— 
General,  parts  700,  701,  705.  and  707; 
subchapter  F— Lands  Unsuitable  for 
Mining,  parts  760,  761,  762.  and  764; 
subchapter  G — Surface  Coal  Mining  and 
Reclamation  Operations  Permits  and 
Coal  Exploration  Procedures  Systems. 
parts  770.  776.  779,  780,  783.  784.  785. 
786,  787,  and  788;  subchapter  J— Bond 
and  Insurance  Requirements  for  Surface 
Coal  Mining  and  Reclamation 
Operations,  parts  800.  806,  and  807; 
subchapter  K — Permanent  Program 
Performance  Standards,  parts  SOS,  816. 
817.  and  823;  subchapter  L— Permanent 
Program  Inspection  and  Enforcement 
Procedures,  parts  843,  845,  and  846;  and 
subchapter  M — Training.  Examination, 
and  Certification  of  Blasters,  part  850.  In 
addition.  Texas  withdrew  the 
revegetation  success  guidelines  from 
this  amendment  and  indicated  they 
would  be  submitted  as  a  separate 
amendment  at  a  later  time.  By  letter 
dated  September  12. 1996. 
(Administrative  Record  No.  TX-635), 
Texas  provided  its  Administrative 
Procedures  Act  to  supplement  its  luly 
31, 1996  revised  amendment. 

OSM  reopened  the  public  comment 
period  in  the  August  28.  1996.  Federal 
tegisler  (61  FR  44260).  The  public 
comment  period  closed  on  September 
27. 1996. 

Chiring  its  review  of  the  )uly  31, 1996, 
revised  amendment,  OSM  identified 
concerns  relating  to  a  proposed  change 
to  the  effective  date  of  TCMR  762.076 
regarding  designating  lands  imsuitable 
for  mining,  a  cross-reference  in  TCMR 
780.148(c)(3)  and  784.190(c)(3), 
proposed  self-insurance  provisions  at 
TCMR  806.311(d).  and  revised 
administrative  procedures  at  TCMR 
787.222  and  787.223.  OSM  notified 
Texas  of  these  concerns  by  letter  dated 
December  2. 1996  (Administrative 
Record  No.  TX-630). 

By  letter  dated  December  31.  1996, 
(Administrative  Record  No.  TX-631), 
Texas  responded  to  OSM's  concerns  by 
submitting  information  to  supplement 
and  correct  cross-reference  errors  in  its 
July  31,  1996,  revised  amendment.  In 
addition,  Texas  withdrew  the  proposed 
changes  to  TCMR  787.222  and  787.223 
regarding  administrative  procedures, 
and  indicated  it  would  submit  changes 


to  these  procedures  in  a  separate 
amendment.  By  letter  dated  February  4. 
1997  (Administrative  Record  No.  TX- 
636),  Texas  submitted  information  to 
correct  a  cross-reference  error  in  its 
December  31, 1996,  submittal. 

m.  Director's  Findings 

After  a  thorough  review,  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17,  the  Director 
finds  that  the  proposed  amendment,  as 
submitted  by  Texas  on  May  13, 1993. 
and  as  revised  and/or  supplemented 
with  explanatory  information  on 
September  18, 1995,  December  15. 1995. 
March  1. 1996.  July  31. 1996,  September 
12, 1996,  December  31, 1996.  and 
February  4,  1997,  is  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  corresponding  Federal  regulations. 

A.  Nonsubstantive  Revisions  to  Texas' 
Regulations 

Texas  proposed  nonsubstantive 
changes  to  make  editorial  corrections 
and  recodify  previously  approved 
regulations  because  of  new  regulations. 
Revisions  that  are  not  discussed  concern 
substantive  wording  changes  that  are 
not  inconsistent  with  SMCRA  or  the 
Federal  regulations.  The  Director 
approves  these  changes. 

B.  Substantive  Revisions  to  Texas' 
Regulations  That  Are  Substantially 
Identical  to  the  Corresponding  Federal 
Regulations 

1.  New  and  Revised  Texas  Regulations 

Texas  proposed  the  following  new 
regulations  and  revisions  to  existing 
regulations  that  are  substantive  in 
nature  and  contain  language  that  is 
substantially  identical  to  the 
corresponding  Federal  regulations 
(listed  in  brackets): 

TCMR  700.002  (b)(4).  (b)(5),  and  (f), 
authority,  responsibility,  and 
applicabihty  (30  CFR  700.11  (a)(4). 
(a)(5)  and  (d)l; 

TCMR  701.008  (5),  (18).  (19),  (21). 
(26).  (55),  (67),  (82).  (84),  (95),  (102),  and 
(107).  definitions  for  affected  area,  coal 
mine  waste,  coal  preparation,  coal 
processing  waste,  cumulative  impact 
area,  other  treatment  facility,  prime 
farmland,  siltation  structure,  soil 
survey,  topsoil.  unwarranted  failure  to 
comply,  and  willful  violation  [30  CFR 
701.5,843.5); 

TCMR  705.010  (a)(3)  and  (c).  705.011 
(2),  (3),  (5),  and  (9),  705.013(a),  705.014, 
705.015(a).  and  705.016(a),  restrictions 
of  financial  interests  of  state  employees 
(30  CFR  705.4  (a)(3)  and  (d).  705.5. 
705.11(a).  705.13.  705.15,  and 
705.17(a)J; 

TCMR  709.d25.  709.026  fald)  and 
(bHe).  709.027(c)-(e).  709.028. 


709.029(b)-(c),  709.030,  709.031(a),  (b). 
and  (d)-(0,  709.032,  709.033  (a),  (b). 
(c)(1).  and  (d).  709.034.  exemption  for 

coal  extraction  incidental  to  me 

extraction  of  other  minerals  [30  CFR 
702.1.  702.5(a)(1).  702.11(c)-<e),  702.12, 
702.13{b)-{c).  702.14.  702.15(a),  (b),  and 
(d)-(f).  702.16.  702.17  (a),  (b).  (c)(1).  and 
(d).  and  702.18); 

TCMR  760.069,  areas  designated 
unsuitable  for  mining  by  Congress  (30 
CFR  761.1); 

TCMR  760.070  (6).  (7).  (9),  and  (11), 
definitions  of  public  building,  public 
park,  publicly-owned  park,  and 
significant  recreational,  timber, 
economic,  or  other  values  incompatible 
with  surface  coal  mining  operations  [30 
CFR  761.5); 

TCMR  761.071  (b).  (c).  and  (e),  and 
761.072  (b)(1).  (b)(2).  (c).  (d).  (d)  (1H4). 
(e)  (1H2).  (e)(3)  (AHB).  (0(2),  (g),  and 
(h),  areas  where  mining  is  prohibited  or 
limited  [30  CFR  761.11  and  761.12); 

TCMR  762.074  (4)  and  (5).  definitions 
of  renewable  resoiuce  lands  and 
substantial  legal  and  financial 
commitments  in  a  surface  coal  mining 
operation  [30  CFR  762.5); 

TCMR  762.075(a).  762.075(b),  and 
762.077.  designating  lands  unsuitable 
for  surface  coal  mining  operations  [30 
CFR  762.11(a).  762.11(b),  and  762.14); 
TCMR  764.079  (a),  (b).  (b)(1),  (b)(1) 
(AHB),  (b)(1)  (DHF),  (b)(2),  (c),  (c)(1). 
(c)(1)  (AHB).  (c)(1)  PHE).  and  (c)(2). 
764.080  (a)  (4H7),  (b)(1).  (b)(3).  (c).  and 
(d),  764.081  (a)  and  (b)(2).  764.082  (b) 
and  (c),  764.084(a).  and  764.085(b), 
process  for  designating  lands  unsuitable 
for  surface  coal  mining  operations  [30 
CFR  764.13.  764.15,  764.17,  764.19  (b) 
and  (c),  764.23(a),  and  764.25(b)l; 

TCMR  776.111(a)(3)(E).  application 
requirements  for  coal  exploration  of 
more  than  250  tons  [30  CFR 
772.12(b)(10)l; 

TCMR  779.126(d)  and  783.172(d). 
siuface  and  underground  mine  permit 
requirements — description  of  hydrology 
and  geology  [30  CFR  780.21(a)  and 
784.14(a)); 

TCMR  779.128  (a),  (a)  (3H4).  and  (b). 
and  783.174  (a),  (a)  (3H4).  and  (b). 
surface  and  underground  mine  permit 
requirements — ground  water 
information  130  CFR  780.21(b)(1)  and 
784.14(b)(l)l; 

TCMR  779.129,  .129  (a),  (b).  (b)(1). 
and  (b)(3),  and  783.175.  .175  (a),  (b). 
(b)(1),  and  (b)(3),  surface  and 
underground  mine  permit 
requirements — surface  water 
information  [30  CFR  780.21(b)(2)  and 
784.14(b)(2)l; 

TCMR  780.141  (g)  and  (h),  surface 
mine  permit  requirements — blasting  ^   ^ 
plans  (30  CFR  780.13(a)l; 
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TCMR  780.142(b)(H),  surface  mine 
permit  requirements — maps  and  plans 
[30CFR780.14(b)(ll)]; 

TCMR  780.142(d)  and  784.197(d), 
surface  and  underground  permit 
requirements — support  fiacilities  [30 
CFR  780.38  and  784.30); 

TCMR  780.146(b),  780.146(c), 
780.146(d)(lH4).  780.146(e). 
784.188(b).  784.188(c),  and  784.188(e), 
prelection  of  the  hydrologic  balance  [30 
CFR  780.21(i).  780.21(j),  780.21(f), 
780.21(g),  784.14(h),  784.14(i),  and 
784.14(f)); 

TCMR  785.201(b)(1).  (b)(1)(B),  (b)  (2)- 
(4),  (c)  (1H2),  and  (d)(2),  prime 
farmland  permit  application 
requirements  [30  CFR  785.17  (cHe)]; 
TCMR  785.202(b)  (l)(i),  (2).  and  (3) 
(iHiv).  application  requirements — 
alluvial  valley  floors  [30  CFR 
785.19(d)(2)(i)); 

TCMR  786.210.  public  availability  of 
applications  (30  CFR  773.13(d)); 

TCMR  786.216  (c)  and  (e>.  criteria  for 
permit  approval  or  denial  [30  CFR 
773.15(c)  (5)  and  (11)1; 

TCMR  786.220(d),  conditions  of 
permits  [30  CFR  773.17(g)); 

TCMR  800.301(b)(2).  requirements  to 
file  a  bond  [30  CFR  800.11(b)(4)); 

TCMR  807.312  (aHc),  bond  release 
procedures  [30  CFR  800.40  (a)  and  (b)] 

TCMR  807.313(a)(2),  criteria  and 
schedule  for  bond  release  [30  CFR 
800.40(c)(2)): 

TCMR  815.327(a).  performance 
standards  for  coal  exploration  [30  CFR 
815.15(a)); 

TCMR  815.328,  performance 
standards  for  coal  exploration  [30  CFR 
772.14); 

TCMR  816.340  and  817.510.  water 
quality  standards  and  effluent 
limitations  (30  CFR  816.42  and  817.42)' 
TCMR  816.341  (a)  (1H3).  (b).  and  (c). 
and  817.511  (a)  (1H3).  (b).  and  (c). 
hydrologic  balance:  diveraions  [30  CFR 
816.43  (a)  {1H3).  (b),  and  (c).  and 
817.43  (a)  (lH3).(b),  and  (c)); 

TCMR  816.344(a).  (b),  (d),  and  (e).  and 
817.514(a).  (b).  (d),  and  (e).  hydrologic 
balance:  siltation  structures  [30  CFR 
816.46(a),  (b),  (d),  and  (e),  and  817.46(a), 
(b).  (d),  and  (e)J; 

TCMR  816.347(aHlH2).  (a)(4Hl0). 
(a)(12Hl3).  (b).  and  (cMD.  and 
817.517(a)(lH2),  (aK4Hl0).  (aKl2)- 
(13),  (b),  and  (c)(1),  performance 
standards — permanent  and  temfwrary 
impoundments  (30  CFR  816.49(a)(1)- 
(2),  (a)(4HlO),  (aKl2Hl3),  (b),  and 
(c)(1),  and  817.49(a)(lH2).  (aM4HlO). 
(a)(12Hl3),  (b),and(c)(l)l; 

TCMR  816.348,  hydrologic  balance: 
ground  water  protection  [30  CFR 
816.41(b)); 

TCMR  816.349,  hydrologic  balance: 
surface  water  protection  [30  CFR 
816.41(d)i: 


TCMR  816.350(a)  and  (b),  and 
817.519(a)(1).  (a)(2),  (a)(4).  (b)(1).  (b)(2). 
and  (b)(4),  hydrologic  balance:  surface 
and  ground  water  monitoring  (30  CFR 
816.41(c)  and  (e).  and  817.41(c)(1). 
(cK2).  (c)(4),  (e)(1).  (e)(2).  and  (e)(4)J; 

TCMR  816.355  and  817.524, 
hydrologic  balance:  stream  buffer  zones 
[30  CFR  816.57  and  817.57); 

TCMR  816.357(a)  and  (c),  and 
817.526(b)  and  (c).  use  of  explosives  [30 
CFR  816.61(a)  and  (c),  and  817.61(b) 
and  (c)); 

TCMR  816.358(aHd)and  817.527(a)- 
(d),  use  of  explosives-preblasting 
surveys  [30  CFR  816.62(aHe)  and 
817.62(aHe)l; 

TCMR  816.362(d),  817.530, 
and.530(c).  (d),  (e),  (g),  (j),  (s)(lH5),  and 
(t),  use  of  explosives — records  of 
Wasting  operations  [30  CFR  816.68(d), 
•  817.68,  and  817.68(d).  (e),  (j),  (o)(lH5), 
and  (p)); 

TCMR  816.376(a).  (b).  and  (c).  and 
817.543(a).  (b).  and  (c).  general 
reqiiirements  for  coal  mine  waste  dams 
and  embankments  [30  CFR  816.84, 
816.84ia)  and  (b)(1),  817.84.  and 
81 7.84(a)  and  (b)(1)); 

TCMR  816.377  and  817.544,  coal 
mine  waste  dams  and  embankments  site 
preparation  [30  CFR  816.84  and  817.84); 

TCMR  816.378(a)  and  (c),  and 
817.545(a)  and  (c),  design  and 
construction  of  coal  mine  waste  dams 
and  embankments  [30  CFR  816.84(b)(1) 
and  (f),  and  817.84(b)(1)  and  (f)); 

TCMR  816.380(e)(10)  and 
817.547(e)(10),  protection  offish, 
wildlife  and  related  environmental 
values  [30  CFR  816.97(h)  and 
817.97(h)); 

TCMR  816.385(b)(3)  and 
817.552(b)(3),  backfilling  and  grading 
requirements  (30  CFR  816.83(c)(2)  and 
817.83(c)(2)); 

TCMR  816.390  and  817.555, 
revegetation:  general  requirements  [30 
CFR  816.111  and  817.111); 

TCMR  817.509(a),  hydrologic  balance 
requirements  (30  CFR  81 7.41  (a)); 

TCMR  817.535(c),  general 
requirements  for  coal  mine  waste  banks 
[30  CFR  816.81(c)(1)); 

TCMR  823.620(a),  prime  farmland 
applicability  [30  CFR  823.11(a)  and  (c)J; 
TCMR  823.621(a)-(b)  and  823.622(a>- 
(c),  prime  farmland  soil  removal  and 
stockpiling  [30  CFR  823.12); 

TCMR  823.624(a)-(b)  and  (dHf), 
prime  farmland  «oil  replacement  [30 
CFR  823.14); 

TCMR  823.625,  prime  farmland 
revegetation  and  restoration  of  soil 
productivity  (30  CFR  823.15); 

TCMR  843.681(c)  and  (fHj).  notice  of 
violation  abatement  period  extensions 
(30  CFR  843.12]; 


TCMR  843.682(a)(1),  suspension  or 
revocation  of  permits  [30  CFR 
843.13(a)(1)); 

TCMR  845.695(b)(1),  procedures  for 
assessment  of  civil  penalties  [30  CFR 
845.17(b)(l)l: 

TCMR  846.002  and  846.003, 
individual  civil  penalties  assessed  and 
amoimt  (30  CFR  846.12  and  14). 

Because  the  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  regulations, 
shown  in  brackets,  the  Director  finds 
that  Texas'  proposed  regulations  are  no 
less  effective  than  the  Federal 
regulations. 

2.  E)eletion  of  Existing  Texas 
Regulations 

Texas  proposed  to  delete  the 
following  regulations  because  of  OSM's 
repeal  of  the  Federal  counterpart 
regulations  (shown  in  brackets)  or 
because  of  the  reasons  stated: 
TCMR  770.101.  definitions 
[definitions  are  moved,  revised  and 
adopted  at  TCMR  701.008]; 

TCMR  740.146(b)  and  (c),  and 
784.188(b)  and  (c),  protection  of  the 
hydrologic  balance  (30  CFR  780.21(b) 
and  (c).  48  FR  43985,  September  26.    ; 
1983]' 

TCMR  785.201(b)(3),  (5),  (6),  and  (8). 
prime  farmland  application 
requirements  [30  CFR  785.17(b)(3),  (5), 
(6),  and  (8),  48  FR  47722,  September  29. 
1983); 

TCMR  816.340  and  817.510.  water 
quality  standards  and  effluent 
limitations  (30  CFR  816.42  and  817.42. 
48  FR  44051,  September  26,  1983); 

TCMR  816.341,  816.342,  817.511.  and 
817.512.  diversions  [30  CFR  816.43. 
816.44.  817.43,  and  817.44,  48  FR 
43991.  September  26,  1983); 

TCMR  816.344  and  817.515, 
sedimentation  ponds  (30  CFR  816.46 
and  817.46.  48  FR  44051.  September  26, 
1983); 

TCMR  816.347  and  817.517. 
permanent  and  temporary 
impoundmenU  (30  CFR  816.49  and 
817.49.  48  FR  44004,  September  26. 
1983); 

TCMR  816.348  and  816.349,  ground 
water  protection  and  protection  of 
groimd  water  recharge  capacity  [30t3'R 
816.50  and  816.51.  48  FR  43992, 
September  26,  1983); 

TCMR  816.350  and  817.519,  surface 
and  ground  water  monitoring  [30  CFR 
816.52  and  817.52,  48  FR  43992. 
September  26. 1983]; 

TCMR  816.355  and  817.524,  stream 
buffer  rones  [30  CFR  816.57  and  817.57. 
48  FR  30327.  June  30,  1983); 

TCMR  816.390,  816.395,  816.396, 
817.555,  817.560,  and  817.561, 
revegetation:  general  requirements. 
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standards  for  success,  and  tree  and 
shrub  stocking  for  forest  land  (30  CFR 
816,111.  816.116.  816.117,  817.111, 
817.116,  and  817.117,  48  PR  40160, 
September  2, 1983): 

TCMR  817.528  (a),  (c).  and  (dHD. 
surface  blasting  requirements  (30  CFR 
817.65,  48  PR  9810,  March  8. 1983); 

TCMR  817.529,  seismograph 
measurements  (30  CFR  817.67,  48  FR 
9810,  March  8,  1983); 

TCMR  817.538(c)(3),  coal  processing 
waste  banks  construction  requirements 
(30  CFR  817.85,  48  FR  44030, 
September  26,  1983): 

TCMR  823.620(c).  prime  farmland 
special  requirements  [30  CFR  823.11(c), 
48  FR  21463,  May  12, 1983]; 

TCMR  823.623,  prime  farmland 
alternative  to  separate  soil  horizon 
removal  and  stockpiling  (No  Federal 
counterpjut,  its  removal  does  not  effect 
the  State  program). 

Because  the  above  proposed  deletions 
are  consistent  with  OSM's  repeal  of  the 
Federal  counterpart  regulations  or  are 
proposed  to  be  removed  for  other 
appropriate  reasons,  the  Director  finds 
that  the  proposed  deletions  will  not 
render  the  Texas  regulations  less 
effective  than  the  Federal  regulations. 

C.  New  Regulations  and  Revisions  to 
Existing  Texas '  Regulations  That  Are 
Substantive  in  Nature 

1.  TCMR  700.003  (1)  and  (3),  Definitions 
of  Actand  APA 

At  TCMR  700.003(1),  Texas  defines 
"Act"  to  mean  the  Texas  Surface  Coal 
Mining  Control  and  Reclamation  Act. 
The  State  proposed  to  revise  its 
definition  by  deleting  the  word 
"control"  to  reflect  the  actual  title  of  the 
State  surface  coal  mining  and 
reclamation  act  as  it  is  stated  in  the 
Texas  statute.  Texas  also  proposed  to 
add  a  reference  to  the  code  citation.  The 
proposed  definition  states:  "Act"  means 
the  "Texas  Surface  Coal  Mining  and 
Reclamation  Act"  (TEX.  NAT.  RES. 
CODECh.  134). 

Texas  proposed  to  revise  the 
definition  of  "APTRA"  at  TCMR 
700.003(3)  to  "APA"  and  to  add  a 
reference  to  the  code  citation  of  the 
APA.  The  APA  is  the  successor  code  to 
the  APTRA  for  the  State's 
administrative  procedures  act.  The 
proposed  definition  states:  "APA" 
means  the  "Administrative  Procedure 
Act"  (Chapter  2001,  TEX.  GOVT 
CODE).  The  Federal  regulations  do  not 
contain  a  counterpart  definition. 

The  Director  finds  the  proposed 
changes  do  not  make  the  State's 
definitions  of  "Act"  or  "APA" 
inconsistent  with  any  requirement  of 
SMCRA  or  with  the  Federal  regulations. 


The  Director  approves  the  proposed 
changes  to  the  Texas  regulations. 

2.  TCMR  701.008(25),  Definition  of 
Cropland 

Texas  proposed  to  revise  its  definition 
of  cropland  by  adding  the  phrase  "but 
does  not  include  quick  growing  cover 
crops  grown  primarily  for  erosion 
control"  to  the  end  of  the  existing 
definition.  The  corresponding  Federal 
definition  does  not  include  the 
proposed  State  language.  Texas 
proposed  the  change  to  make  it  clear 
that  the  definition  of  cropland  is  to 
identify  lands  used  for  the  production  of 
crops.  It  should  not  include  lands  that 
are  not  used  for  the  production  of  crops, 
but  where  a  cover  crop  is  planted  for 
erosion  control  practices.  The  Director 
finds  that  the  proposed  revision  to  the 
definition  of  cropland  is  not 
inconsistent  with  any  requirement  of 
SMCRA  or  the  Federal  regulations.  The 
Director  is  approving  the  proposed 
definition. 

3.  TCMR  701.008,  DefiniUons  of 
Administratively  Complete  Application, 
Applicant,  Application,  Complete  and 
Accurate  Application,  Principal 
Shareholder,  and  Property  To  be  Mined 

OSM  required  Texas,  at  30  CFR 
943.16(k)  to  submit  an  amendment  that 
includes  definitions  for  complete 
application,  applicant,  application, 
principal  shareholder,  and  property  to 
be  mined.  Instead  of  submitting  a 
definition  of  complete  application. 
Texas  submitted  proposed  definitions  of 
administratively  complete  application 
and  complete  and  accurate  application. 
Because  the  Federal  regulations  do  not 
contain  a  definition  for  complete 
application,  Texas  is  not  required  to 
include  this  specific  definition  in  its 
program.  Texas  also  submitted  proposed 
definitions  of  applicant,  application, 
principal  shareholder,  and  property  to 
be  mined.  The  proposed  State 
definitions  are  the  same  as  the 
counterpart  Federal  definitions  at  30 
CFR  701.5.  The  Director  finds  the 
proposed  definitions  at  TCMR 
701.008(4)  administratively  complete 
application,  (9)  applicant,  (10) 
application,  (24)  complete  and  accurate 
application.  (68)  principal  shareholder, 
and  (70)  property  to  be  mined  are  no 
less  effective  than  the  corresponding 
Federal  regulations  at  30  CFR  701.5  and 
approves  them.  In  addition,  the  Director 
is  removing  the  required  amendment  at 
30C;FR943.16(k). 

4.  TCMR  701.008(34).  Definition  of 
Experimental  Practice 

.Texas  proposed  to  add  at  TCMR 
701.008(34)  a  definition  for 


"experimental  practices."  The  proposed 
definition  is  that  experimental  practice 
means  the  use  of  alternative  surface  coal 
mining  and  reclamation  operation 
practices  for  experimental  or  research 
purposes.  The  Federal  regulations  do 
not  contain  a  counterpart  definition. 
However,  the  original  Federal 
permanent  program  regulations 
published  on  March  13,  1979  (44  FR 
15371)  contained  a  definition  for 
experimental  practices.  In  1983,  OSM 
determined  this  definition  was  not 
needed  and  revised  its  regulations  at  30 
CFR  785.13(c)  to  delete  the  definition 
(48  FR  9478,  March  4, 1983).  Texas' 
proposed  definition  of  experimental 
practice  is  the  same  as  the  previous 
Federal  definition.  The  proposed  Texas 
definition  of  experimental  practice  at 
TCMR  701.008(34)  is" not  inconsistent 
with  any  requirement  of  SMCRA  or  the 
Federal  regulations.  The  Director  is 
approving  the  proposed  definition. 

5.  TCMR  701.008  (69)  and  (76), 
Definitions  of  Professional  Specialist 
and  Registered  Professional  Engineer 

Texas  proposed  to  add  a  definition  for 

professional  specialist  at  TCMR 

701 .008(69)  and  a  definition  of 

registered  professional  engineer  at 

TCMR  701.008(76).  The  proposed 

definition  of  professional  specialist 

means  a  person  whose  training. 

experience,  and  professional 

certification  or  licensing  are  acceptable 

to  the  Commission  for  the  limited 

purpose  of  performing  certain  specified 

duties  under  this  Chapter.  Texas 

proposed  to  use  the  term  at  TCMR 

816.347(a)(ll)  and  817.517(a)(ll)  in  the 

following  context  "•   *   *  a  qualified 

registered  professional  engineer  or  other 

qualified  professional  specialist  under 

the  direction  of  a  professional  engineer 
*   *   *  *■ 

The  proposed  definition  of  registered 
professional  engineer  means  a  person 
who  is  duly  licensed  by  the  Texas  State 
Board  of  Registration  of  Professional 
Engineers  to  engage  in  the  practice  of 
engineering  in  this  state.  Texas 
proposed  to  use  the  term  throughout  its 
regulations  regarding  review  and 
certification  of  engineering  designs. 

The  Federal  regulations  do  not 
contain  corresponding  definitions. 
However,  the  Federal  regulations  use 
the  terms  in  the  same  manner  as 
proposed  by  Texas.  The  Director  finds 
the  proposed  Texas  definitions  of 
professional  specialist  at  TCMR 
701.008(69)  and  registered  professional 
engineer  at  TCMR  701.008(76)  are  not 
inconsistent  with  any  requirement  of 
SMCRA  or  the  Federal  regulations. 
Therefore,  the  Director  is  approving  the 
proposed  definitions. 


6.  TCMR  A)7.022.  Exemption  for  Coal 
Extraction  Incident  to  Government- 
Financed  Highway  or  Other 
Construction — Information  to  be 
Maintained  on  Site 

The  Federal  regulation  at  30  CFR 
707.12  requires  that  if  coal  extraction 
incidental  to  government  financed 
construction  extracts  more  than  250 
tons  or  afEacts  more  than  two  acres, 
certain  requirements  must  be  met  for 
-maintaiHing  information  on  site.  At 
TCMR  707.022.  T«ca»  propttsed  to 
delete  the  reference  to  "or  effects  more 
than  two  acres"  trom  its  oagulations. 
Texas  made  this  change  to  its 
regulations  in  1988:  however,  OSM  has 
Jiot  approvedit  as  an  amendment  io  the 
Texas  program.  Texas  indicated  that  it 
made  this  change  as  part  of  its  removal 
of  the  two-acre  exemption  reqairements 
from  its  program.  OSM  did  not  revise 
this  regiilation  wiien  it  reraoved-the  two 
acre  exemptiaD  provisions  from  its 
regulations. 

The  effect  of  the  regulation  in 
ijuestion  is  limited.  It  addresses  when 
documents  must  be  maintained  on  site; 
it  does  not  addren  or  have  any  effect  on 
whether  coal  extractiwi  incidantal  to 
govammant-financad  constnictiofi  is 
allowable.  Although  the  Federal 
regulation  contains  two  limits,  tonn^e 
and  acraags.  the  tonnage  limit  m  it 
applies  in  Texas  is  so  restrictive  that  it 
raiders  the  acreage  limit  auperfluous. 
The  only  coal  mined  in  TexM  is  lignite, 
which  avenges  1.750  tons  p«r  acm-ftwt 
in  w^ght  according  to  DOE  Coal  Data. 
This  means  that  rsmoval  of  ^ist  two 
inches  of  coal  from  one  acre  would 
result  in  200  tons  rnrnmrod  mfrneclliig 
the  250  ton  limit  The  poaittility  of  coal 
removal  incidental  to  goveramant 
financed  construction  affscting  mora 
than  two  acres  without  the  removal  of 


mora  than  250  tons  is  extremely  remote. 
AddidcHially,  Texas  has  not  used  this 
provision  of  its  program  since  its 
approval  in  1980.  It  deleted  the  two  acre 
provision  from  its  regulations  over  ei^t 
years  ago  and  it  has  not  presented  a 
problem  in  the  field.  Theralwe.  the 
Director  finds  that  the  proposed  Texas 
regulation  revision  at  TCMR  707.022  is 
no  less  effective  than  the  corresponding 
Federal  regulation  at  30  CFR  707.12  and 
is  no  less  stringent  than  SMCRA,  and 
.^^Movas  the  regulation. 

7.  TCMR  70e.026(aX2).  Definition  of 
Cumulative  Measurement  Period 

Texas  Pn^iosed  to  define  the 
cumulative  meesuwment  period  as  it 
applies  to  an  exemption  for  ooel 
extraction  incidenUl  to  the  extraction  of 
other  minerals.  The  proposed  definition 
of  cumulative  measurement  period  at 


TCMR  709.026(a)(2)  is  substanUvely 
identical  to  the  coimterpart  Federal 
definition  at  30  CFR  702.5(a)(2).  except 
that  Texas  proposed  to  insert  the 
efiiective  date  of  TCMR  Part  709  of  its 
regulations  for  the  end  date  of  the 
ciunulative  measurement  period,  and  an 
anniversary  date  that  is  one  day  prior  to 
the  effective  date.  The  Federal 
definition  contains  an  end  date  of  April 
1, 1990.  which  is  the  effective  date  of 
the  Federal  regulation,  and  an 
anniversary  date  of  March  31.  OSM 
intended  for  primacy  States  to  base  the 
eiid  date  of  the  cumulative 
measurement  period  on  the  effective 
date  of  the  counterpart  provisions  of  the 
State's  regulatory  program  (54  FR  52094. 
December  20,  1989).  OSM  stated  that  its 
r^ulations  "were  not  intended  |to] 
retroactively  hting  under  this  Act 
ISMCRA]  activitiee  thatocoimd  prior 
to  tha-efibctive  date  of  this  mle  or  the 
effective  date  of  the  counter  part 
provisions  of  the  State  regulatory 
pregrams."  The  Director  finds  the 
proposed  Texas  definition  of  cumulative 
measurement  period  at  TCMR 
700i)28(a)(2)  is  no  less  effective  Otm 
the  coiraspon<&ig  Federal  definition  at 
30  CFK  202.5(aX2),  and  approves  it 

S.TGMR  700.027  (a)  and  (b). 
Application  Requhements  and 
Prccedures  for  an  Exemptioo  frw  Coal 
ExtFBctionlncidaiitd  t(rthe  Extmctioa 
of  Other  Minerals 

Texas  pn^ioeed  to  use  the  eSective 
data  of  TCMR  Part  700  at  TCMR 
70g.027(a)  to  establish  who  must  file  an 
application  for  an  exemption  far 
incidental  coal  eKtracticm  and  at  TCMR 
700.027(b)  to  establish  a  date  for  wheo 
existing  opeietions  must  file  an 
q>lrficMion.  The  Federal  requiiemesits 
at  30  CFR  702.11  (a)  and  (b)  use  the 
efiective  date  of  the  Federal  reguiatiens. 
For  the  same  rsesons  as  discussed  in 
Finding  III.C.7.  far  die  definition  of 
"cumulitive  meesurement  period,"  the 
use  of  the  State's  efisctive  date  is  also 
appopiiate  for  these  subsections. 

bi  addition,  at  TCMR  70g.027(b). 
Texas  pn^wsed  to  specify  what 
constitutes  an  administratively 
complete  application  for  an  incidental 
mining  exemption  application.  The 
Federal  requirements  do  not  contain  a 
determination  of  when  an  application 
for  an  inodental  mining  exemption  is 
edministiativaly  txunphte.  The  Federal 
definition  of  administiati»ely  amiplete 
qipltcation  at  30  CFR  701.5  is  qwdfic 
to  permit  applications  and  coal 
exploration  ^>plications:  it  does  not 
include  incidental  mining  exemption 
applications.  However,  the  addition  of 
this  requirement  in  the  Texas  pro-am 
is  not  inconsistent  with  any  requirement 


of  SMCRA  or  the  Federal  regulations. 
The  Director  finds  that  Texas'  proposed 
regulations  at  TCMR  709.027  (a)  and  (b) 
are  no  less  effective  than  the 
corresponding  Federal  requirements, 
and  approves  them. 

9.  TCMR  709:027(F)  and  709.033(c)  (2) 
and  (3),  Administrative  Review  of 
Determinations  for  an  Exemption  and 
Revocation  of  an  Exemption  for  Coal 
Extraction  Incidental  to  the  Extraction 
ef  Other  Minerals 

The  Federal  regulations  at  30  CHI 
702.11(f)  and  702.17(c)  (2)  and  (3)  state 
that  any  adversely  affected  person  may 
request  administntive  review  in 
accordanoe  with  30  CFR  4.1280  or  the 
corresponding  State  praceduces  when  a 
State  is  ther^ulatory  authority,  and 
that  a  petition  for  adjninistmtive  review 
shall  not  suspend  the  determination  fbr 
an  exemption  t>r  the -effect  of  a  decision 
on  the  revocation  of  an  exemption  l^xas 
proposed  at  708.027(f)  and 
700.033(cM2),  that  an  adversely  affected 
persen  may  raquestadministntive 
review  of  detenninations  and  decisions 
in  accordance  with  Section  787.222. 
TCMR  787.222  contains  the 
cuiesponding  State  procedures  in  the 
Texas  oxigram.  The  Director  finds  thet 
Texas'  propeeed  regulations  at  TCMR 
709.027(f)  and  70a.033(cX2)  are  no  less 
effective  tiian  the  oerrespoiMling  Fedwal 
raquiraBients  and  qjproves  them. 

"rexas  did  not  ^ropoee  coneqiaoding 
regulations  to  the  Pederal  TegiJsliim  at 
30  CFR  702.11(fX2)  and  702.17(cK3). 
which  state  that  a  petition  far 
adminiatrative  review  filed  under  43 
CFR  4.1800  or  under  conespouding 
State  procedures  shall  not  suspend  the 
effect  of  either  a  determination  under 
702. 1 1  (e)  or  a  decision  whether  to 
revoke  an  exemption.  As  stated  in  the 
pnambleto  the  final  Federal  rule  (54  FR 
52114,  December  20.  T988).  this 
provision  was  added  to  the  Fedsnl  rule 
in  order  to  clarify  the  effect  of  the 
dednon  on  revocation.  Therefora. 
because  the  intnit  of  the  Federal 
regulations  vras  onfy  to  daiify  other 
regulations,  the  Director  finds  that 
Texas'  omission  of  comsponding 
requirements  to  30  CFR  702.11(fX2)  and 
702.17(c)(3)  does  not  render  its  program 
less  stringent  with  SMCRA  or  less 
effective  than  the  Federal  ragulations. 

10.  TCMSL  70Q.020(a),  Pi^Uc 
Availalttlity  of  InfrirBation  for  an 
Exemption  far  Coal  ExtrKtion 
Incidental  to  die  Extraction  of  Other 

Minerals 

The  Fedwal  regulation  at  30  CFR 
702.13(a)  states  that  all  information 
submitted  under  30  CFR  Part  702  shall 
he  available  far  public  inspection  and 
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copying  at  the  local  offices  of  the 
regulatory  authority.  Texas  proposed  at 
TCMR  709.029(a)  that  all  information 
submitted  to  the  Commission  under  Part 
709  shall  be  available  for  public 
inspection  and  copying  at  the  Division's 
central  and  local  offices  closest  to  the 
mining  operation.  The  Director  finds 
that  Texas'  inclusion  of  the  central 
office,  in  addition  to  the  local  offices, 
does  not  render  its  proposed  regulation 
at  TCMR  709.029(a)  less  effective  than 
the  coimterpart  Federal  requirement  at 
30  CFR  702.13(a)  and  approves  it.- 

11.  TCMR  760.070(5),  Definition  of 
Owner  of  Record  or  Ownership  Interest 
of  Record 

Texas  proposed  to  add  a  definition  of 
owner  of  record  or  ownership  interest  of 
record  at  TCMR  760.070(5).  The 
proposed  definition  states  that  owner  of 
record  or  ownership  interest  of  record 
means  the  owner  and  address  as  shown 
in  the  tax  records  of  the  Texas  Assessor- 
Collector  of  Taxes  for  the  county  where 
the  property  is  located.  Texas  uses  these 
terms  throughout  TCMR  Subchapter  F — 
Lands  Unsuitable  for  Mining.  The 
Federal  regulations  do  not  contain  a 
corresponding  defiaifion.  However,  the 
Federal  regulations  use  the  term  in  the 
same  manner  as  Texas.  The  Director 
finds  the  proposed  Texas  definition  of 
owner  of  record  or  ownership  interest  of 
record  at  TCMR  760.070(5)  is  not 
inconsistent  with  any  requirement  of 
SMCRA  or  the  Federal  regulations. 
Therefore,  the  Director  is  approving  the 
proposed  definition. 

12.  TCMR  761.072(f)(1),  Agency  Notice 
of  Adverse  Affects  on  Protected  Parks 
and  Places 

Texas  proposed  to  revise  TCMR 
761.072(fHl)  to  be  substantially 
identical  to  the  corresponding  Federal 
requirements  at  30  CFR  761.12(f)(1). 
with  one  exception.  The  Federal 
regulations  includes  a  provision  which 
states  that  "(tjhe  regulatory  authority, 
upon  request  by  the  appropriate  agency, 
may  grant  aa  extension  to  the  30-day 
period  of  an  additional  30  days. "  The 
Federal  regulation  provides  that 
granting  a  30-day  extension  for  agencies 
to  comment  is  discretionary  to  the 
regulatory  authority.  The  proposed 
Texas  regulation  does  not  include 
provisions  to  grant  a  30  day  extension. 
By  omitting  this  option.  Texas  has 
determined  on  a  progranunatic  basis 
that  it  will  not  grant  extensions.  The 
Director  finds  this  determination  is  not 
inconsistent  with  SMCRA  or  the  Federal 
regulations  and  the  propxjsed  Texas 
regulation  at  TCMR  761.072(fMl)  is  no 
less  affective  than  the  corresponding 
Federal  requirement  at  30  CFR 


761.12(f)(1).  The  Director  approves  the 
regulation  revisions. 

13.  TCMR  762.076(a),  Lands  Exempt 
From  Designation  as  Unsuitable  for 
Surface  Coal  Mining  Operations 

The  Federal  regulations  at  30  CFR 
762.13  identify  lands  exempt  from 
designation  as  unsuitable  for  surface 
coal  mining  operations  by  stating  "The 
requirements  of  this  part  do  not  apply 
to — (a)  Lands  upon  which  surface  coal 
mining  operations  were  being 
conducted  on  the  date  of  enactment  of 
the  Act".  In  a  previous  State 
rulemaking,  Texas  revised  its 
requirements  at  TCMR  7652.076(a)  by 
adding  "on^e  date  of  enactment  of  the 
Act"  and  deleting  "August  3,  197r'. 
The  Federal  regulations  at  30  CFR  700.5 
define  "Act"  as  SMCRA,  which  has  an 
effective  date  of  August  3,  1977.  The 
Texas  regulations  at  TCMR  700.003(1) 
defines  "Act"  to  mean  the  Texas  Surface 
Coal  Mining  and  Reclamation  Act, 
which  has  an  effective  date  of  May  9, 
1979.  The  result  of  the  Texas  rule 
revision  was  to  extend  the  time  frame 
from  August  3,  1977,  to  May  9,  1979.  for 
which  lands  being  affiected  by  mining 
are  programmatically  exempt  from 
designation  as  unsuitable.  In  response  to 
an  issue  letter,  Texas  proposed  to  revise 
its  regulations  to  reinsert  the  August  3. 
1977,  date.  This  proposed  change 
restores  the  Texas  regulations  at  TCMR 
762.076(a)  back  to  that  which  OSM  had 
previously  approved.  Therefore,  the 
proposed  change  is  the  same  as 
previously  approved  in  the  Texas 
program  and  no  action  is  needed  by  the 
Director. 

14.  TCMR  764.079  (b)(1)(C)  and 
(c)(1)(C).  764.080  (a)(1)  and  (b)(2),  and 
764.081(b)(1)(C),  Process  for  Designating 
Lands  as  Unsuitable  for  Surface  Coal 
Mining  Operations 

(a)  rCMH  764.079  (bMlXC)  and 
(cHlHC),  Requirements  for  Complete 
Petition.  Texas  proposed  to  add  new 
requirements  at  TCMR  764.079(b)(lMC) 
to  what  is  required  for  complete 
petitions  for  designation  of  lands 
unsuitable,  and  at  TCMR 
764.079(cMl)(C)  for  complete  petitions 
to  terminate  a  designation.  The 
proposed  requirements  state  that 
complete  petitions  shall  include  the 
names  and  malKag  addresses  of  persons 
with  an  ownership  interest  of  record  in 
the  petitioned  area.  The  Federal 
regulations  do  not  have  requirements 
that  correspond  to  the  proposed  State 
regulations.  The  Federal  regulations  at 
30  CFR  764.13  (b)(2)  and  (c)(2)  allow 
that  the  regulatory  authority  may 
request  that  the  petitioner  provide  other 
supplementary  information  that  is 


readily  available.  The  name  add  mailing 
address  of  each  person  with  an 
ownership  interest  of  record  in  the 
petition  area  is  information  that  is 
available  to  the  petitioners.  The  Director 
finds  the  proposed  State  requirements  at 
TCMR  764.079(b)(1)(C)  and 
764.079(c)(1)(C)  are  not  inconsistent 
with  any  requirements  of  SMCRA  or  the 
Federal  regulations  and  approves  them. 

(b)  Notification  Requirements  of 
Completeness  Decision.  At  TCMR 
764.080(a)(1),  Texas  proposed  revisions 
to  its  regulations  that,  with  one 
exception,  are  substantially  the  same  as 
the  corresponding  Federal  requirements 
at  30  CFR  764.15(a)(1).  The  Federal 
regulations  provide  that  within  30  days 
of  receipt  of  a  petition,  the  regulatory 
authority  shall  notify  the  petitioner  by 
certified  mail  whether  or  not  the 
petition  is  complete.  Texas  proposed  to 
provide  this  notification  within  60  days. 
As  discussed  in  Finding  lU.C.  14(c), 
Texas  proposed  an  option,  not 
contained  in  the  Federal  regulations,  to 
provide  an  opportunity  for  a  hearing 
and  period  of  written  comments  on  the 
completeness  decision.  To 
acconunodate  the  additional  time 
needed  for  a  hearing  and  period  of 
written  comments  on  completeness, 
Texas  added  30  days  to  the  schedule  for 
a  completeness  determination.  The 
Director  finds  the  proposed  regulation  at 
TCMR  764.080(a)(1)  is  no  less  effective 
than  the  corresponding  Federal 
regulation  at  30  CFR  764.15(a)(1)  and 
approves  it. 

(c)  Hearing  and  Period  of  Written 
Comment  for  Completeness 
Determination.  Texas  proposed  to  add  a 
new  requirement  at  TCMR  764.080(b)(2) 
that  allows  the  Commission  to  provide 

a  hearing  or  a  period  of  written 
comments  on  completeness  bf  petitions. 
The  proposed  requirements  identifies 
who  the  Commission  shall  inform  of  the 
opportunity  of  a  hearing  or  period  of 
written  comments,  how  the  different 
entities  will  be  notified,  and  where  a 
notice  will  published.  The  Federal 
regulations  do  not  have  a  requirement 
that  corresponds  to  the  proposed  State 
regulation.  The  proposed  State 
provision  will  provide  greater 
opportunity  for  interested  agencies, 
interveners,  persons  with  ownership 
interest  in  the  petition  area,  and  the 
public  to  participate  in  the  petition 
process  and  to  make  their  views  known 
to  the  Commission.  The  Director  finds 
the  proposed  Texas  regulation  at  TCMR 
764.080(b)(2)  is  not  inconsistent  with 
any  requirement  of  SMCRA  or  the 
Federal  regulations  and  approves  it. 

(d)  Notice  of  a  Hearing  for  a  Complete 
Petition.  The  Federal  regulations  at  30 
CFR  764.17(b)(l)(iii)  require  that  proper 


notice  af  ahearing  for  a  complete 
petition  to  designate  lands  imsuitable 
ior  mining  to  persons  with  an 
ownership  interest  of  record  shall 
comply  with  applicable  State  law.  AT 
TCMR  764.081(b)(1)(C),  Texas  proposed 
that  proper  notice  shall  be 
accomplished  by  ptacLng  a  postage  paid 
notice,  addressed  as  shown  in  the 
public  record,  in  the  U.S.  Mail.  The  use 
of  the  U.S.  Mail  is  a  reasonable  method 
for  providing  notice  of  a  hearing.  The 
Director  finds  the  proposed  regulation  at 
TCMR  764.081(b)(1)(C)  is  no  less 
effective  than  the  corresponding  Federal 
regulation  at  30  CFR  764.17(b)(l)(iii) 
and  approves  it. 

15.  TCMR  779.127  and  783.173.  Geology 
Description 

Texas  proposed  to  revise  TCMR 
779.127  and  783.173  to  specify  in 
greater  detail  the  geologic  information 
that  must  be  submitted  in  a  permit 
application.  In  addition,  OSM  placed  a 
required  amendment  on  the  Texas 
program  at  57  FR  37447  (August  19. 
1992)  which  states  that:  "Texas  shall 
submit  to  OSM  a  proposed  amendment 
for  the  geologic  description 
requirements  at  TCMR  779.127  (a)  and 
(b)  to  require  that  the  geologic 
description  must  be  based,  in  part,  on 
analysis  of  samples  of  geologic  materials 
collected  irom  the  proposed  permit 
area."  Texas  proposed  at  TCMR 
779.127(b)  to  specifically  require  that 
"(tJhe  geologic  description  shall  include 
analysis  of  samples  *   *   •  bom  the 
permit  area."  With  one  exception, 
proposed  TCMR  779.127  and  783.173 
are  substantially  identical  to 
corresponding  Federal  regulations  at  30 
CFR  780.22  (b)  and  (c).  and  784.22  (b) 
and  (c). 

The  exception  is  that  Texas'  proposed 
TCMR  779.127(a)  does  not  include  the 
information  sources  listed  by  die 
Federal  regulations  at  30  CFR 
780.22(b)(1)  (i)  through  (ui).  However, 
lack  of  these  information  sources  does 
not  relieve  appticants  from  providing,  or 
prevent  Texas  from  requiring,  a 
complete  and  adeqnate  description  of 
the  geology  of  the  permit  and  adiacent 
areas  as  specified  at  proposed  TCMR 
779.127(a).  Therefore,  the  Director  finds 
that  the  omission  of  these  information 
sources  does  not  render  the  proposed 
regulations  at  TCMR  779.127  and 
783.173  less  effective  than  the  Federal 
regulations  at  30  CFR  780.22  (b)  and  (c), 
and  784.22  (b)  and  (c).  The  Director 
approves  the  proposed  regidations.  In 
addition,  the  Director  is  removing  the 
required  amendment  at  30  CFR 
943.16(1). 


16.  TCMR  780.142(c)  and  784.197(c). 
Surface  and  Underground  Mine  Permit 
Requirements — Operation  Plan:  Maps 
and  Plans 

OSM  placed  a  required  amendment 
on  the  Texas  program  at  57  FR  37447 
(August  19.  1992)  which  states  that: 
"Texas  shall  submit  to  OSM  a  proposed 
amendment  for  the  permit  operation 
maps  and  plans  requirements  at  TCMR 
779.14(2](c)  to  require  that  qualified 
registered  professional  engineers  (not 
professional  geologist)  prepare  and 
certify  cross  sections,  maps,  and  plans 
for  sedimentation  ponds,  water 
impoundments:  coal  processing  waste 
banks,  dams,  and  embankments;  excess 
spoil  fills;  durable  rock  fills;  and  coal 
mine  waste  disposal  facilities."  Texas 
proposed  to  revise  TCMR  780.142(c)  to 
address  this  required  amendment.  Texas 
proposed  similar  changes  to  the 
undergroiuid  mining  requirements  at 
784.197(c).  The  proposed  revisions  to 
the  Texas  regulations  are  substantially 
the  same  as  the  counterpart  Federal 
requirements.  Also,  Texas  does  not 
propose  a  cross-reference  counterpart  to 
30  CFR  816.74(c)— disposal  of  excess 
spoil  on  existing  benches,  because 
Texas  does  not  have  a  State  counterpart 
to  this  Federal  requirement.  This 
omission  was  previously  approved  as 
part  of  the  Texas  program.  The  Director 
finds  that  proposed  Texas  regulations  at 
TCMR  780.142(c)  and  784.197(c)  are  no 
less  effective  than  the  corresponding 
Federal  requirements  at  30  CFR 
780.14(c)  and  784.23(c)  and  approves 
them.  In  addition,  the  Director  is 
removing  the  required  amendment  at  30 
CFR  943.16(m). 

17.  TCMR  780.142(c)  and  784.197(c). 
TCMR  780.148(a)(3)(i)  and 
784.190(a)(3)(i),  TCMR  816.344(b)(3) 
and  817.514(b)(3),  and  TCMR  816.347 
(a)(3).  {a)(ll),  and  (c)(2),  and  817.517 
(a)(3).  (a)(ll),  and  (c)(2).  Land  Surveyor 
Maps  and  Plans  Preparation. 
Inspections  and  Certifications 

The  Federal  regulations  at  30  CFR 
780.14(c)  and  784.23(c)  allow  qualified, 
registered,  professional  land  surveyors 
to  prepare  and  certify  maps  and  plans; 
however.  Texas  does  not  propose  to 
adopt  provisions  at  TCMR  780.142(c) 
and  784.197(c)  to  allow  land  surveyors 
to  prepare  and  certify  maps  and  plans. 
Texas,  at  TCMR  780.148(a)(3)(i)  and 
784.190(a)(3)(i),  proposed  to  delete 
provisions  that  allow  land  surveyors  to 
prepare  and  certify  plans  prepared 
under  TCMR  780.14a(a)(3)  and 
784.190(a)(3).  The  Federal  regulations  at 
30  CFR  816.46(b)(3)  and  817.46(b)(3) 
allow  quahfied  land  surveyors  to  certify 
siltation  structures;  however,  Texas 


does  not  propose  to  adopt  provisions 
that  allow  land  surveyors  to  certify 
siltation  structures  at  TCMR 
816.344(b)(3)  and  817.514(b)(3).  The 
Federal  regidations  at  30  CFR  816.49 
(a)(3).  (a)(ll).  and  (c)(2),  and  817.49 
(«)(3),  (a)(ll).  and  {c)(2)  allow  a 
qualified  registered  professional  land 
surveyor  to  inspect  and  certify  certain 
permanent  and  temporary 
impoundments.  Texas  does  not  propose 
to  adopt  provisions  that  allow  land 
surveyors  to  certify  designs  at  TCMR 
816.347(a)(3)  and  817.517(a)(3),  to 
conduct  inspections  of  impoiuidments 
under  TCMR  816.347(a)(l  1 )  and 
817.517(a)(ll).  or  to  certify  designs  at 
TCMR  816.347(c)(2)  and  817.517(c)(2). 
At  57  FR  37450  (August  19.  1992).  OSM 
previously  approved  Texas'  omission  of 
land  surveyors  from  other  sections  of 
the  Texas  program.  The  Director  finds 
that  Texas'  proposed  changes  to  remove 
previously  adopted  provisions  and  to 
omit  other  provisions  that  allow  land 
surveyors  to  prepare  and  certify  certain 
plans  does  not  render  the  Texas 
regulations  less  effective  than  the 
corresponding  Federal  regulations. 
Therefore,  the  Director  approves  these 
regulations. 

18.  TCMR  780.146  (a)  and  (d),  and 
784.188  (a)  and  (d),  Hydrologic 
Information 

(a)  TCMR  780.146(a)  and  784.188(a), 
Hydrologic  Reclamation  Plan.  Texas 
proposed  to  revise  its  hydrologic 
reclamation  plan  requirements  at  TCMR 
780.146(a)  and  TCMR  784.188(a). 
Except  for  the  requirements  at  TCMR 
780.146(a)  (1)  and  (3).  and  784.188(a) 
(1).  (3),  and  (9),  the  proposed 
regulations  contain  language  that  is 
sidMtantially  the  same  as  the 
corresponding  Federal  requirements  for 
hydrologic  reclamation  plan  at  30  CFR 
780.21(h)  and  30  CFR  784.14(g).  Texas 
proposed  to  add  language  to  TCMR 
780.146(a)(1)  and  784.188(a)(1)  to 
ensure  that  the  hydrologic  reclamation 
plan  include  alternative  sources  of 
water  where  the  protection  of  the 
qualify  cannot  be  ensured.  These 
proposed  requirements  and  the  existing 
requirements  af  TCMR  780.146(a)(3)  and 
784.188(a)(3),  which  require  that  the 
hydrologic  reclamation  plan  include 
alternative  sources  of  water  where  the 
protection  of  the  quantify  cannot  be 
ensured,  supplement  Texas'  permit 
application  requirements  for  alternative 
water  suppfy  information  at  TCMR 
779.130  and  783.176.  At  TCMR 
780.146(a)(3)  and  784.188(a)  (3)  and  (9). 
Texas  proposed  nonsubstantive  wording 
changes  that  are  not  inconsistent  with 
SMCRA  orthe  Federal  regulations.  The 
Directoc  finds  the  proposed  regulations 
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at  TCMR  780  146(a)  and  784.188(a)  are 
no  less  effective  than  the  corresponding 
Federal  requirements  and  approves 
them. 

(b)  TCMR  784.188(d)  (lH4). 
Determination  of  Probable  Hydrologic 
Consequences — Underground  Mining. 
Texas  proposed  to  delete  its  existing 
requirements  for  the  determination  of 
probable  hydrologic  consequences 
(PHC)  from  TCMR  784.188(c)  and 
replace  them  with  more  detailed  PHC 
requirements  at  proposed  TCMR 
784.188(d).  With  one  exception,  the 
proposed  PHC  determination 
requirements  at  proposed  784.188(d) 
(l)-{4)  are  substantially  the  same  as  the 
corresponding  Federal  requirements  at 
30  CFR  784.14(e).  The  Federal 
regulations  at  30  CFR  784.14(e)(3)(iv) 
require  that  PHC  determinations  include 
findings  on  whether  underground 
mining  activities  conducted  after 
October  24,  1992.  may  result  in 
contamination,  diminution  or 
interruption  of  a  well  or  spring  in 
existence  at  the  time  the  permit 
application  is  submitted  and  used  for 
domestic,  drinking,  or  residential 
purposes  within  the  permit  or  adjacent 
areas.  At  proposed  TCMR 
784.188(d)(3)(C).  Texas  is  adding  a 
requirement  that  the  PHC  must  include 
a  finding  on  whether  the  proposed 
operation  may  proximately  result  in 
contamination,  diminution,  or 
interruption  of  an  underground  or 
surface  source  of  water  within  the 
ptjposed  permit  or  adjacent  areas 
which  is  used  for  domestic,  agricultural, 
or  other  legitimate  use.  Proposed  TCMR 
784.188(d)(3)(c)  requires  a  PHC 
determination  if  any  legitimate  use  of 
water  may  be  affected,  whereas  the 
Federal  requirement  for  underground 
mining  is  limited  to  requiring  the  PHC 
to  address  impacts  to  domestic,  drinking 
or  residential  uses.  In  addition,  the 
Federal  regulation  effective  date  of 
October  22, 1992.  for  this  requirement 
does  not  have  any  actual  impact  in 
Texas.  On  May  30,  1995.  OSM 
confirmed  with  Texas  that  no 
underground  mines  have  operated  in 
Texas  after  October  24,  1992,  and  there 
is  no  underground  mining  activity 
proposed  in  the  State  (60  FR  38490,  July 
27.  1995).  Therefore,  the  Director  finds 
that  Texas'  proposed  regulations  at 
TCMR  784.188(d)  (lH4)  are  no  less 
effective  than  the  corresponding  Federal 
requirements  at  30  CFR  784.14(e)  and 
approves  them. 

(c)  TCMR  780  146(dl(5)and 
784.188(d)(5),  Supplemental  Hydrologic 
Information.  The  Federal  requirements 
at  30  CFR  780.21(b)(3)  and  784.14(b)(3) 
contain  requirements  for  supplemental 
information  that  must  be  submitted  if 


the  PHC  projects  or  other  conditions 
indicate  that  adverse  hydrologic  impacts 
may  occur.  The  proposed  Texas 
regulations  at  TCMR  780.146(d)(5)  and 
784.188(d)(5)  contain  language  that  is 
substantially  identical  to  the  Federal 
regulations.  In  addition,  the  proposed 
State  regulations  also  include  a 
requirement  for  information  to  be 
provided  on  alternative  water  supplies 
if  such  impacts  are  anticiptated.  This 
additional  requirement  supplements  the 
existing  State  requirements  for 
alternative  water  supply  information  at 
TCMR  779.130  and  783.176  and  is  not 
inconsistent  with  SMCRA  or  the  Federal 
regulations.  The  Director  Finds  that 
Texas'  proposed  regulations  at  TCMR 
780.146(d)(5)  and  784.188(d)(5)  are  no 
less  effective  that  the  corresponding 
Federal  regulations  and  approves  them. 

(d)  Alternative  Water  Supply 
Information.  The  Federal  regulation  at 
30  CFR  780.21(e)  contains  requirements 
for  alternative  water  supply  information 
to  be  submitted  in  the  permit 
application  if  the  PHC  indicates  that  the 
proposed  mining  operation  may  impact 
a  surface  or  underground  source  of 
water  within  the  permit  or  adjacent 
areas  that  is  used  for  a  legitimate 
purpose.  The  Texas  counterpart  to  the 
Federal  requirement  is  at  TCMR 
779.130.  OSM  informed  Texas,  in  a 
letter  sent  under  30  CFR  732.17(c),  that 
it  should  change  its  alternative  watef 
supply  requirements  to  be  no  less 
effective  that  the  Federal  regulation  at 
30  CFR  780.21(e).  As  discussed  in 
Findings  in.C.18(a)  and  ni.C.18(c), 
Texas  proposed  revised  and  new 
regulations  at  TCMR  780.146(a)  and 
(d)(5),  respectively,  that  supplement  its 
existing  requirements  for  alternative 
water  supply  information.  The  Director 
finds  that  Texas'  requii  jments  for 
alternative  water  supply  information  at 
TCMR  779.130  as  supplemented  with  its 
requirements  at  TCMR  780.146(a)  and 
(d)(5)  are  no  less  effective  than  the 
Federal  requirements  at  30  CFR 
780.21(e). 

19.  TCMR  780.148(c)(3)  and 
784.190(c)(3),  Surface  and  Underground 
Requirements — Reclamation  Plan: 
Permanent  and  Temporary 
Impoundments 

The  Federal  regulations  at  30  CFR 
780.25(c)(3)  and  784.16(c)(3)  provide 
that  for  ponds  not  meeting  the 
requirements  of  subsections  (c)(2),  the 
regulatory  authority  may  establish 
engineering  design  standards  that 
ensure  stability  comparable  to  the  1.3 
minimum  static  safety  factor  in  lieu  of 
engineering  tests  to  establish 
compliance  with  the  performance 
standards.  Texas  chose  to  not  propose 


engineering  design  standards.  However, 
at  TCMR  780.148(c)(3)  and 
784.190(c)(3),  Texas  proposed  to 
establish  a  minimum  static  safety  factor 
of  1.3  for  ponds  that  do  not  meet  the 
requirements  of  816.347(a)(4)(i)  alid 
817.517(a)(4)(i).  Although  Texas  cross- 
references  its  performance  standards 
instead  of  the  permitting  requirements 
as  in  the  Federal  regulations,  the  effect 
of  the  cross-reference  is  the  same.  The 
Director  finds  that  the  proposed  Texas 
regulations  at  TCMR  780.148(c)(3)  and 
784.190(c)(3)  are  no  less  effective  than 
the  corresponding  Federal  requirements 
at  30  CFR  780.25(c)(3)  and  784.16(c)(3). 
and  approves  them. 

20.  TCMR  806.311(d),  Terms  and 
Conditions  for  Liability  Insurance 

The  Federal  regulations  at  30  CFR 
800.60(d)  contain  provisions  for  self- ' 
insurance  in  lieu  of  a  certificate  for  a 
public  liability  insurance  policy.  The 
regulations  require  that  to  be  self- 
insured,  an  applicant  must  satisfy  the 
applicable  State  self-insurance 
requirements  approved  as  part  of  the 
regulatory  program  and  the 
requirements  of  this  Section.  Texas 
proposed  to  add  a  provision  to  its 
regulations  at  TCMR  806.311(d) 
regarding  self-insurance  that  states 
"|t)he  Commission  may,  upon  request  of 
an  applicant  that  is  self-bonded  or 
determined  to  be  eligible  for  self- 
bonding  under  Section  309(j)(2), 
consider  such  applicant  to  meet  the  self- 
insurance  requirements  of  this 
Paragraph."  "Texas  regulation  TCMR 
806.309(j)(2)  contains  the  self-bonding 
requirements  for  business  and 
governmental  entities.  These 
requirements  are  substantially  similar  to 
the  Federal  requirements  at  30  CFR 
800.23(b),  except  for  the  alternative 
financial  eligibility  criteria  of  the  Texas 
program  found  at  TCMR 
806.309(j)(2)(C)(iv)  differ  fiT)m  the 
Federal  requirements,  and  were 
approved  as  part  of  the  Texas  program 
on  December  13,  1995  (60  FR  63922). 
Texas  provided  information  to 
demonstrate  it  has  authority  to 
implement  a  self-insurance  program  for 
surface  coal  mining  and  reclamation 
operations.  It  submitted  a  letter  from  the 
Texas  Department  of  Insurance  that 
states:  '•  •   •   *  there  are  no  provisions  in 
the  Texas  Insurance  Code  pertaining  to 
self-insurance  for  general  liability 
coverage  •   •   •  (tjhis  does  not  mean 
that  other  state  agencies  could  not  have 
their  own  rules  or  regulations 
concerning  self-insurance  in  lieu  of 
purchasing  an  insurance  policy."  Texas 
stated  that  it  derives  its  authority  to  set 
self-insurance  requirements  for  coal 
mine  operators  from  its  Surface  Coal 


Mining  and  Redanation  Act,  TEX. 
NAT.  RES.  CODE  8S  134.052.  which 
provides:  "(a)  {a]  permit  application 
must  be  submitted  in  a  manner 
satisfoctory  to  the  Commission  and  must 
contain:  *  *  •  (19)  •  •  •  evidence 
satisfactory  to  the  commission  that  the 
applicant  should  be  allowed  to  be  self- 
insured  •   •  •."  The  Texas 
requirements  for  self-bonding  will 
ensure  that  an  applicant  which  seeks  to 
self-insure  will  possess  sufficient 
financial  capacity  and  solvency  to 
adequately  compensate  a  {>erson  who 
has  personal  injury  or  property  damage 
as  a  result  of  the  surface  coal  mining 
and  reclamation  operations  to  the 
minimum  limits  for  certificated  liability 
coverage  under  TCMR  806.311(a).  The 
Director  finds  that  the  existing 
requirements  of  Texas'  Surface  Coal 
Mining  and  Reclamation  Act,  TEX. 
NAT.  RES.  CODE  §  134.052(a)(19), 
together  with  existing  TCMR 
806.309(j)(2)  and  proposed  TCMR 
806.311(d)  are  no  less  effective  than  the 
Federal  regulations  at  30  CFR  800.60(d). 
Therefore,  the  Director  approves  TCMR 
806.311(d). 

21.  TO^R  816.34(a)(4).  Diversion 
Design  Specifications 

At  TCMR  816.341(a)(4)  (i)-(v)  and 
817.511(a)(4)  (i)-(v).  Texas  proposed 
specific  design  criteria  for  diversions. 
The  Federal  regiilations  at  30  CFR 
816.43(a)  (4)  and  817.43(a)  (e)  provide 
discretion  for  regulatory  authorities  to 
specify  design  criteria  for  diversions  to 
meei  the  requirements  of  these  sections. 
The  proposed  State  design 
specifications  address  stabilization  of 
diversion  banks  and  chaimels.  erosion 
protection  for  transition  and  critical 
areas,  energy  dissipators.  handling  of 
excess  excavated  material,  and  handling 
of  topsoil.  The  Director  finds  the 
proposed  State  regulations  are  not 
inconsistent  with  any  requirement  of 
SMCR  or  the  Federal  regulations  and  is 
approving  them. 

22.  TCMR  816.344(c)  and  817.514(c). 
Siltation  Structiu«s 

At  TCMR  816.344(c)  (l)-{2)  and 
817.514(c)  (l)-(2).  Texas  proposed  to 
add  regulations  that,  with  two 
exceptions,  are  substantially  the  same  as 
the  Federal  regulations  at  30  CFR  816.46 
(c)  and  817.46  (c).  The  proposed 
regulations  at  TCMR 
816.344(c)(l){iii)(A)  and 
817.514(c)(l)(iii)(A)  state  that 
sedimentation  ponds  shall  be  designed 
to  provide  adequate  sediment  storage 
volume,  which  is  identical  tot  he 
corresponding  Federal  requirements. 
The  State  regulations  contain  an 
additi'  nal  provision  in  that  they 
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establish  amitiiiimm  sediment  storage 
volume  and  describe  how  the  sediment 
volxune  shall  be  determined.  The 
proposed  regulations  at  TCMR 
816.344(c)(lMc)tiiiKB)  and 
816.514(c){lKiii)(B)  state  that 
sedimentation  ponds  shall  be  designed 
to  provide  adequate  detention  time, 
which  also  is  identical  to  the 
corresponding  Federal  requirements. 
The  State  regulations  contain  an 
additional  provision  in  that  they 
establish  a  minimum  detention  time  of 
10  hoius  unless  chemical  treatment  is 
used.  The  Director  finds  these 
additional  requirements  are  not 
inconsistent  with  any  requirement  of 
SMCRA  or  the  Federal  r^ulations.  In 
addition,  the  Director  finds  that  the 
proposed  regulations  at  TCMR 
816.344(c)  (l)-(2)  and  817.514(c)  (1H2) 
are  no  less  effective  that  the 
corresponding  Federal  requirements  and 
is  approving  these  regulations. 

23.  TCMR  817.519  (a)(3)  and  (b)(3), 
Hydrologic  Balance:  Ground  Water 
Monitoring 

At  its  imderground  mining 
performance  standards  at  TCMR 
817.519  (a)(3)  and  (b)(3),  Texas 
proposed  new  regulations  that,  with  one 
exception,  are  substantially  the  same  as 
the  Federal  regulations  at  30  CFR  817.41 
(c)(3)  and  (e)(3).  At  TCMR  817.519 
(a)(3)(l)  and  (b)(3)(i),  Texas  proposed  to 
add  the  phrase  "and  the  water  rights  of 
other  users  have  been  protected  or 
replaces."  The  corresponding  Federal 
regulations  do  not  contain  this 
requirement.  Texas  proposed  to  place 
the  same  requirements  on  underground 
mining  as  it  does  for  sur&ce  mining 
operations  for  ground  water  and  surface 
n\Qnitoring.  This  includes  ensiuing  that 
the  water  rights  of  users  have  been 
protected  or  replaced  before  allowing 
any  modifications  to  the  monitoring 
plans.  The  Director  finds  that  the 
proposed  regulations  at  TCMR  817.519 
(a)(3)  and  (b)(3)  are  not  inconsistent 
vriXh  any  requirement  of  SMCRA  or  the 
Federal  regulations,  and  approves  them. 

24.  TCMR  816.357(d)  and  817.526(d). 
Use  of  Explosives:  General 
Requirements 

At  TCMR  816.357(d)  and  817.526(d), 
Texas  proposed  new  regulations  that  are 
substantially  the  same  as  the 
corresponding  Federal  regulations  at  30 
CFR  816.61(d)  and  817.61(d),  with  two 
exceptions.  Subsections  (d)(1)(A)  and 
(d)(1)(B)  of  the  proposed  regulations 
require  that  blast  designs  be  submitted 
if  blasting  operations  are  within  1.000 
feet  of  specific  buildings  or  500  feet  of 
specific  structures.  At  TCMR 
816.357(d)(1)(A)  and  817.526(d)(1)(A). 


Texas  proposed  to  add  "hospital"  and 
"nursing  focilities"  to  the  list  of 
buildings  identified  in  the  Federal 
regulations.  In  addition,  at  TCMR 
816.357(d)(1)(B)  and  817.526(d)(lMB). 
Texas  proposed  to  add  "disposal  wells, 
petroleum  or  gas  storage  fiacilities"  and 
"fluid-transmission  pipelines,  gas  or  oil- 
collection  lines,  or  water  and  sewage 
lines"  to  the  list  of  structures  identified 
in  the  Federal  reg\ilations.  Texas 
proposed  to  add  the  buildings  and 
structures  identified  in  these  regulations 
to  be  consistent  with  its  existing 
requiremenu  at  TCMR  816.360(a)(2)  and 
817.528(a)(2).  The  Director  finds  that 
the  proposed  Texas  regiilations  at  TCMR 
816.357(d)  and  817.526(d)  are  not 
inconsistent  with  any  requirement  of 
SMCRA  and  are  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.61(d)  and  817.61(d).  Therefore,  the 
Director  approves  them. 

25.  TCMR  816.330(f),  816.360. 
817.500(f).  and  817.528,  Use  of 
Explosives 

(a)  TCMR  816.330(f)  and  817.500(f). 
Blasting  Signs.  Texas  proposed  to  revise 
its  blasting  sign  regulations  for  surface 
and  underground  mining  to  reference 
sections  816.360  and  817.528. 
respectively,  to  determine  when  blasting 
signs  are  required.  These  proposed 
regulations  are  similar  to  30  CFR 
816.666(a)  and  817.66(a).  which  state,  in 
part,  that  blasting  signs  shall  meet  the 
specifications  of  30  CFR  816.11.  The 
Director  finds  the  proposed  State 
regulations  at  TCMR  816.330(f)  and 
817.500(f)  are  no  less  effective  than  the 
comparable  Federal  regulations  at  30 
CFR  816.66(a)  and  817.66(a)  and 
approves  them.  * 

(b)  TCMR  816.360,  Control  of  Adverse 
Effects.  OSM  placed  required 
amendments  30  CFR  943.16(n)  (l)-(5) 
on  the  Texas  program  at  57  FR  37447 
(August  19,  1992)  which  require  that 
Texas  require  operators  to  submit  blast 
designs  for  all  blasting  operations 
within  1000  feet  of  buildings  listed  in 
TCMR  816.360(a)(2)(A)  and  within  500 
feet  of  the  facilities  listed  in  TCMR 
816.360(a)(2)(B),  add  "public  buildings" 
and  "community  or  institutional 
buildings"  to  the  list  of  protected 
buildings  at  TCMR  816.360(a)(2)(A).  add 
"active  and  abandoned  underground 
mines"  to  the  list  of  facilities  in  TCMR 
816.360(a)(2)(B),  correct  citation  errors 
in  TCMR  816.360(h),  and  correct  a 
codification  error  and  citation  errors  at 
proposed  TCMR  816.360(1).  Texas 
proposed  to  make  changes  to  TCMR 
816.360  (a)(2).  (a)(2)(A).  (a)(2)(B).  (h)(1). 
(h)(2),  {h)(3),  and  (i)  that  satisfy  the 
required  amendments.  Texas  also 
proposed  to  make  changes  to  TCMR 
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816.360  to  correct  a  citation  error  at 
Section  .360(fKl)(A)  that  is  the  resuU  of 
recodifying  Section  .360(i),  and  to 
correct  other  citation  errors  at  (g)(2). 
(h)(2)(A)  and  (h)(3)(A)  and  (B).  The 
Director  finds  that  proposed  TCMR 
816.360  is  not  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  816.61  and  816.67  and  approves  it. 
In  addition,  the  Director,  is  removing 
the  required  amendments  at  30  CFR 
943.16(n)(l)-{5). 

(c)  TCMR  817.528.  Control  of  Adverse 
Effects.  Texas  proposed  to  substantially 
revise  its  underground  mining 
regulations  for  use  of  explosives — 
control  of  adverse  effects  at  TCMR 
817.528.  The  Director  finds  that 
proposed  TCMR  817.528  includes  all 
the  requirements  of,  and  is  no  less 
effective  than  the  corresponding  Federal 
regulations  at  30  CFR  817.61.  817.66. 
and  817.67.  The  Director  approves  these 
regulations. 

26.  TCMR  816  376(d)  and  817.543(d). 
Coal  Mine  Waste  Dams  and 
Embankments 

Texas  proposed  to  add  new 
regulaUons  at  TCMR  816.376(d)  and 
817.543(d)  that,  with  one  exception,  are 
substantially  the  same  as  the 
corresponding  Federal  regulations  at  30 
CFR  816.84(b)(2)  and  817  84(b)(2).  The 
Federal  regulations  require  that  each 
impounding  structure  constructed  of 
coal  mine  waste  or  intended  to  impound 
coal  mine  waste  that  meets  the  criteria 
of  30  CFR  77.216(a)  shall  have  adequate 
spillway  capacity  to  safely  pass, 
adequate  storage  capacity  to  safely 
contain,  or  a  combination  of  storage 
capacity  and  spillway  capacity  to  safely 
control,  the  probable  maximum 
precipitation  of  a  6-hour  precipitation 
event,  or  greater  event  as  specified  by 
the  regulatory  authority.  Texas' 
proposed  regulations  at  TCMR 
816.376(d)  and  817.543(d)  require  that 
all  impoundments  meeting  the  specified 
criteria  to  have  a  combiiuttion  of 
principal  and  emergency  spillways  able 
to  safely  pass  the  probable  maximum 
precipitation  of  a  6-hour  or  greater 
precipitation  event.  The  Director  finds 
that  the  proposed  provisions  which 
require  that  each  impounding  structtire 
constructed  of  coal  mine  waste  or 
intended  to  impound  coal  mine  waste 
that  meet  the  criteria  of  30  CFR 
77.216(a)  to  have  a  combination  of 
principal  and  emergency  spillways  able 
to  safely  pass  the  probable  maximum 
precipitation  of  a  6-hour  or  greater 
precipitation  event  do  not  render 
proposed  TCMR  816.376(d)  and 
817.543(d)  less  effective  than  the 
corresponding  Federal  requirements  at 
30  CFR  816.84(b)(2)  and  817.84(b)(2). 


Therefore,  the  Director  approves  the 
regulations. 

27.  TCMR  816.395  and  817.560. 
Revegetation  Standards  for  Success 

Texas  proposed  new  requirements  at 
TCMR  816.395  (a)-{c)  and  817.560  (a)- 
(c).  Except  at  TCMR  816.395(b)(1). 
816.395(c)(4)  and  817.560(c)(4).  Texas- 
proposed  requirements  at  TCMR 
816.395  and  817.560  are  substantially 
identical  to  the  Federal  requirements  for 
revegetation  success  at  30  CFR  816.116 
and  817.116.  At  proposed  TCMR 
816.395(b)(1).  Texas  proposed  to  add 
the  postmining  land  use  of 
"undeveloped  land"  to  the  list  of  land 
uses  where  ground  cover  and 
production  of  living  plants  shall  be  at 
least  equal  to  that  of  a  reference  area  or 
such  other  success  standard  approved 
by  Texas.  There  is  no  Federal 
counterpart  to  the  Texas  proposal  for  a 
success  standfud  for  undeveloped  land. 
However,  since  undeveloped  land  is  a 
recognized  land  use  category  by  both 
the  Federal  and  Texas  regulations,  its 
use  in  proposed  TCMR  816.395(b)(1)  is 
not  inconsistent  with  any  requirement 
of  SMCRA  or  the  Federal  regulations. 

At  TCMR  816.395(c)(4)  and 
817.560(c)(4)  Texas  proposed  new 
regulations  regarding  normal  husbandry 
practices.  The  corresponding  Federal 
requirements  at  30  CFR  816.116(c)(4) 
and  817.116(c)(4)  include  the 
requirement  that  discontinuance  of  the 
practices  after  the  liability  period 
expires  will  not  reduce  the  probability 
of  revegetation  success.  Texas  has  not 
included  the  part  of  the  requirement 
regarding  "after  the  liability  period 
expires".  As  proposed,  Texas  may  only 
approve  normal  husbandry  practices 
where  discontinuance  at  any  time,  not . 
only  after  the  liability  period  expires. 
%vill  not  reduce  the  probability  of 
revegetation  success.  The  omission  of 
the  phrase  "after  the  liability  period 
expires"  in  the  Texas  regulations  does 
not  render  them  less  effective  than  the 
Federal  requirements.  The  Director 
finds  the  proposed  Texas  regulations  at 
TCMR  816.395  and  817.560  are  no  less 
effective  than  the  corresponding  Federal 
requirements  at  30  CFR  816.116  and 
817.116  and  approves  them. 

28.  TCMR  817.522(f).  Discharge  of 
Water  Into  an  Underground  Mine 

OSM  placed  a  required  amendment 
on  the  Texas  program  at  57  FR  37447 
(August  19,  1992)  which  requires  that 
Texas  submit  an  amendment  to  the 
requirements  at  TCMR  817.522(0  to 
replace  the  term  "surface  mining 
activities"  with  "underground  mining 
activities."  Texaa  proposed  to  revise 
TCMR  817.522(f)  to  address  this 


requirement.  The  proposed  Texas 
regulation  at  TCMR  817.522(f)  is 
essentially  identical  to  the 
corresponding  Federal  requirement  at 
30  CFR  817.41(h)(i).  The  Director  finds 
that  Texas'  proposed  regulation  at 
TCMR  817.522(f)  is  no  less  effective 
than  the  corresponding  Federal 
requirement  at  30  CFR  817.41(h)(l)(i) 
and  approves  it.  In  addition,  the- 
Director  is  removing  the  required 
amendment  at  30  CFR  943.16(o). 

29.  TCMR  Part  846.  Individual  Civil 
Penalties 

(a)  TCMR  846.001.  Definitions.  Texas 
proposed  to  adopt  definitions  of 
"knowingly"  at  subsection  .001(1). 
"violation,  failure,  or  refusal"  at 
subsection  .001(2).  and  "willhiUy"  at 
subsection  .001(3).  The  proposed  Texas 
definitions  of  "knowingly"  and 
"willfully"  are  substantially  the  same  as 
the  definitions  in  the  Federal 
regulations  at  30  CFR  846.5.  The 
proposed  definition  of  "violation, 
failure,  or  refusal"  uses  different 
language  than  the  corresponding 
Federal  definition  at  30  CFR  846.5.  but 
the  meaning  is  substantially  the  same. 
The  Federal  definition  includes  "any 
order  issued  under  section  521  of  the 
Act.  or  any  order  incorporated  in  a  final 
decision  issued  by  the  Secretary  under 
the  Act  •   •   *".  The  proposed  Texas 
definition  includes  "any  order  issued  by 
the  Commission,  including,  but  not 
limited  to.  •   *  •"The  Texas  definition 
then  contains  a  list  of  orders  that  is 
substantially  identical  to  those  included 
under  section  521  of  SMCRA.  The  list 
includes  notice  of  violation,  failure-to- 
abate  cessation  order,  imminent  harm 
cessation  order,  order  to  show  cause 
why  a  permit  should  not  be  suspended 
or  revoked,  and  order  in  connection 
with  a  civil  action  for  relief. 
Additionally,  the  Federal  definition 
goes  on  to  include  an  exception  for  "an 
order  incorporated  in  a  decision  issued 
under  section  518(b)  or  section  703  of 
[SMCRAl."  Texas  proposed  to  except 
"an  order  incorporated  in  a  decision 
issued  under  Section  134.175  of  the 
Act,"  which  is  the  Texas  counterpart  to 
SMCRA  section  518(b).  Texas  did  not 
propose  a  counterpart  to  the  Federal 
exception  for  orders  issued  under 
SMCRA  section  703  because  the  Texas 
program  does  not  include  a 
corresponding  requirement  to  that 
SMCRA  section.  The  Director  finds  that 
Texas'  proposed  definitions  at  TCMR 
846.001  are  no  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  846.5  and  approves  them. 

(b)  TCMR  846. 0b4.  Procedure  for 
Assessment  of  Individual  CMl  Penalty. 
Texas  proposed  to  add  regulations  for 


procedures  for  assessment  of  individual 
civil  penalty.  With  one  exception,  the 
proposed  State  regulations  are 
substantially  the  same  as  the 
corresponding  Federal  requirements  at 
30  CFR  846.17.  Texas'  proposed  section 
846.004(c)  provides,  in  part,  that  for  the 
purposes  of  section  846.004:  "service 
shall  be  performed  on  the  individual  to 
be  assessed  an  individual  civil  penalty 
by  certified  mail,  or  by  any  alternative 
means  consistent  with  the  rules 
governing  service  of  a  summons  and 
complaint  under  Tex.  R.  Qv.  P.  21a." 
The  Federal  reg\ilation  dealing  with 
service  on  an  individual  to  be  assessed 
an  individual  civil  penalty  is  at  30  CFR 
846.17(c).  It  is  essentially  identical  to 
the  State  requirement,  except  it  refers  to 
Rule  4  of  the  Federal  Rules  of  Civil 
Procedure  rather  than  Tex.  R.  Civ.  P. 
21a.  Although  Rule  4  difi^ers  somewhat 
from  Tex.  R.  Civ.  P.  21a,  the  differences 
do  not  present  a  problem  since  Rule  4 
allows  service  on  an  individual,  with 
certain  exceptionsnot  relevant  toihis 
requirement,  to  be  effected  pursuant  to 
-    State  law.  The  Director  finds  that  Texas' 
proposed  regulations  at  TCMR  846.004 
are  no  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  846.17  and  approves  them. 

(c)  TCMR  846.005.  Payment  of 
Penalty.  Texas  proposed  to  add 
requirements  for  payment  of  an 
individual  civil  penalty.  With  one 
exception,  the  proposed  State 
regulations  at  TCMR  846.005  are 
substantially  the  same  as  the 
corresponding  Federal  requirements  at 
30  CFR  846.18.  The  Federal  regulation 
at  846.18(h)  states  that  a  penalty  shall  be 
due  under  the  cinnunstances  outlined 
"upon  issuance  of  a  final  administrative 
order  affirming,  increasing,  or 
decreasing  the  proposed  penalty." 
Proposed  TCMR  846.005(b)  states  "the 
penalty  shall  be  due  upon  issuance  of 
the  final  order  *  *  *  ",  it  does  not 
specify  a  "final  administrative  order." 
Under  the  proposed  Texas  provision, 
payment  is  not  due  until  a  final  order, 
which  may  be  a  judicial  order,  is  issued. 
However,  the  Texas  regulation  at  TCMR 
845.697,  under  which  the  hearing  is 
requested,  requires  that  an  amount 
equal  to  the  proposed  penalty  be  paid 
into  escrow  as  part  of  the  request.  The 
Federal  provisions  do  not  require  an 
escrow  payment  as  part  of  the  request 
for  a  hearing,  a  penalty  is  iu)t  paid  imtil 
a  final  administiative  order  is  issued. 
The  fact  that  the  penalty  amount  is  in 
an  escrow  account  instead  of  in  the 
State's  b-easury  if  a  judicial  appeal  is 
filed  does  not  reader  this  requirement 
less  efEective  than  the  Federal 
requirements.  The  Director  finds  that 


Texas'  proposed  regulations  at  TCMR 
846.005  are  no  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  846.18  and  approves  them. 

30.  TCMR  Part  850,  Training. 
Examination,  and  Certification  of 
Blasters 

(a)  TCMR  850.703  and  850.706, 
Training,  Examination.  In  response  to  a 
required  program  amendment  at  30  CFR 
943. 16(p).  Texas  proposed  at  TCMR 
850.703(b)(1)(A)  and  850.706(a)  to  add 
the  terms  "storage"  and 
"transportation"  to  the  list  of  topics 
related  to  explosives  that  the  blaster 
certification  course  and  examination 
must  cover.  The  Director  finds  that 
revised  TCMR  850.703(b)(1)(A)  and 
850.706(a)  are  no  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  850.13(a)(1)  and  850.14(a)(1). 
Therefore,  the  revised  regulations  are 
approved,  and  the  required  amendment 
at  30  CFR  943.16(p)  is  removed. 

(b)  TCMR  850.704,  Training  Covuses. 
In  response  to  a  required  program 
amendment  at  30  CFR  943.16(a),  Texas 
proposed  at  TCMR  850.704(b)  to  add  a 
sentence  that  would  require  that  blaster 
certification  training  courses  •••  *  * 
must  provide  and  require  completion  of 
the  subjects  listed  in  paragraph  (a)  of 
this  section."  The  Director  finds  that 
revised  TCMR  850.704(b)  is  no  less 
effective  than  the  corresponding  Federal 
regulation  at  30  CFR  850.13(b). 
Therefore,  the  revised  regulation  is 
approved,  and  the  required  amendment 
at  30  CFR  943.16(a)  is  removed. 

IV.  Sumniay  and  DiqpositioB  of 
Canunents 

Public  Conanents 

The  Director  solicited  public 
conunents  and  provided  an  opportimity 
for  a  public  hearing  on  the  proposed 
amendment.  The  Texas  PadiLs  and 
Wildlife  Department  (Administrative 
Record  No.  TX-559),  Texas  Water 
Commission  (Administrative  Record  No. 
TX-560),  Texas  Mining  and 
Reclamation  Association 
(Administrative  Record  No.  TX-568). 
Walnut  Creek  Mining  Company 
(Administrative  Record  No.  TX-570). 
TU  Services  (Administrative  Record 
Nos.  TX-569  and  TX-607),  and  Texas 
Department  of  Health  (Administrative 
Record  No.  TX-604)  ccnnmented  on  the 
proposed  amendment.  No  one  requested 
an  opportunity  to  speak  at  a  pubUc 
hearing,  therefore,  no  hearing  was  held. 

Following  is  a  sununary  of  the 
substantive  comments  received  on  the 
proposed  amendment.  Comments 
identifying  errors  of  a  purely 
typographical  or  editorial  natiue.  and 


comments  voicing  general  support  to 
the  proposed  amendment  but  devoid  of 
any  specific  statements  are  not 
discussed. 

One  commenter  suggested  that  Texas 
revise  TCMR  761.071  (c)  and  (f),  and 
786.216(e)  to  add  "publicly  owned 
wildhfe  management  areas  or  scientific 
areas"  after  "publicly  owned  park."  The 
commenter  justified  the  recommended 
change  by  stating  the  regulations,  which 
address  where  mining  is  prohibited  or 
limited,  should  include  other  major 
types  of  publicly  owned  areas.  Texas' 
proposed  regulations  at  TCMR 
761.071(c)  and  (f),  and  786.216(e)  are 
substantially  identical  to  the  Federal 
regulations  at  30  CFR  761.11  (c)  and  (f). 
and  30  CFR  773.15(c)(ll).  and. 
therefore,  are  not  inconsistent  with  the 
Federal  requirements.  The 
appropriateness  of  the  Federal  rule  is 
not  at  issue  in  this  rulemaking. 

One  conunenter  responded  that 
proposed  TCMR  780.142(d),  in 
following  the  Federal  regulations, 
requires  that  "*   •   *  plans  and  drawings 
for  each  support  structure  to  be 
constructed,  used,  or  maintained  in  the 
proposed  permit  area  *   *   *  be 
sufficient  to  demonstrate  compliance 
v>dth  Section  816.422  for  each  facility." 
The  commenter  stated  that  it  vtrished  to 
underscore  that  Section  .422  limits  the 
evaluation  of  such  facilities  to  certain 
sp>ecific  and  limited  determinations,  and 
that  such  evaluations  should  be  possible 
with  project  layout  plans  together  with 
baseline  information,  and  should  not 
require  detailed  architectural  drawings 
such  as  those  used  in  construction.  As 
acknowledged  hy  the  commenter. 
proposed  TCMR  780.142(d)  is 
substantially  identical  to  the  Federal 
regulations  at  30  CFR  780.38.  and. 
therefore,  is  not  inconsistent  with  the 
Federal  requirements.  In  addition. 
TCMR  816.422  is  not  proposed  to  be 
revised  by  Texas  in  this  amendment.  In 
acting  on  State  program  amendments, 
the  Director  only  addresses  those 
sections  of  a  State's  law  and  regulations 
where  revisions  are  proposed  by  a  State. 

A  commenter  expressed  a  concern 
with  proposed  TCMR  780.146(c)(2)  that, 
based  on  the  wording  "seasonal  quality 
and  quantify,  and  usage"  in  Texas'  May 
20.  1993  submittal  of  die  amiendment, 
the  regulation  could  be  applied  to 
existing  wells  which  includes 
landowmer  wells  that  are  often  outside 
the  permit  area  and  outside  the 
applicant's  area  of  control. 

This  section  of  the  Texas  regulations 
address  the  requirements  for  the 
probable  hydrok>gic  consequences 
(PHC).  Texas  proposed  in  its  July  31, 
1996,  revised  submittal  of  the 
amendment  to  completely  modify  its 
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regulations  at  780.146.  The  wording  the 
commenter  expressed  concerns  with  is 
removed.  Texas'  proposed  regulations  at 
TCMR  780.146(d)  (1H4).  which  address 
the  PHC  requirements  in  the  revised 
regulations,  are  substantially  identical 
to  the  Federal  regulations  at  30  CFR 
780.21(0.  and.  therefore,  are  not 
inconsistent  with  the  Federal 
requirements. 

One  commenter  expressed  the  belief 
that,  although  proposed  786.210(a)(3) 
(redesignated  as  .210(c)(3)  in  the  July 
31.  1996.  revised  amendment)  parallels 
the  Federal  regulation  in  that 
archaeological  information  made 
confidential  includes  only  public  and 
Indian  land,  it  would  be  appropriate  to 
keep  confidential  the  specific  locations 
of  all  such  sites,  whether  on  public. 
Indian  or  private  lands.  As 
acknowledged  by  the  commenter. 
proposed  TCMR  786.210(a)(3) 
[redesignated  .210(c)(3)l  is  substantially 
identical  to  the  Federal  regulations  at  30 
CFR  773.13(d)(3)(iii).  and,  therefore,  is 
not  inconsistent  with  the  Federal 
requirements. 

One  commenter  questioned  the  intent 
of  the  proposed  change  at  TCMR 
786.220(d)  from  "permittee"  to 
"operator."  regarding  who  is 
responsible  for  paying  AML  fees.  The 
commenter  recommended  that  the 
Texas  proposed  rule  be  amended  to  read 
"permittee  or  operator"  to  provide 
flexibility  needed  by  permittees  and 
operators  in  the  State.  As  acknowledged 
by  the  commenter,  proposed  TCMR 
786.220(d)  is  substantially  identical  to 
the  Federal  regulations  at  30  CFR 
773.17(g),  and,  therefore,  is  not 
inconsistent  with  the  Federal 
requirements. 

Another  commenter.  in  responding  to 
Texas'  May  20, 1993.  submittal, 
suggested  that  Texas  revise  TCMR 
816.342  Hydrologic  Balance:  Steam 
Channel  Diversion  to  be  similar  to  OSM 
rules,  by  adding  a  new  part  (c)  that 
requires  permanent  diversions  or 
reclaimed  stream  channels  to  be 
designed  and  constructed  to  restore  or 
approximate  the  pre-mining 
characteristics  of  the  original  stream 
channel  including  the  natural  riparian 
vegetation  to  promote  the  recovery  and 
the  enhancement  of  the  aquatic  and 
stream  corridor  habitat.  In  its  )uly  31, 
1996.  submittal  of  a  revised  amendment. 
Texas  proposed  to  remove  all  of  its 
requirements  at  TCMR  816.341  and 
.342.  and  to  replace  them  with  a  new 
regulations  at  TCMR  816.341 
Hydrologic  Balance:  Diversions,  that  are 
similar  to,  and  no  less  effective  than  the 
Federal  regulations  at  30  CFR  816.43. 
The  language  recommended  by  the 


commenter  is  contained  in  revised 
TCMR  816.341(a)(3). 

A  commenter  requested  that  the 
proposed  language  at  TCMR  816.344(a) 
be  revised  by  taking  the  language  from 
the  Federal  regulations  at  30  CFR  816.46 
(a)(l>-(a)(2)(ii)  and  replacing  the 
proposed  Texas  language  to  better 
define  areas  that  are  not  considered 
distiubed  areas.  In  its  July  31. 1996, 
revised  amendment,  Texas  proposed  to 
remove  all  of  its  requirements  at  TCMR 
816.344  and  to  replace  them  with  new 
regulations  that  are  similar  to  and  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  816.46.  The 
language  recommended  by  the 
commenter  is  contained  in  revised 
TCMR  816.344(a). 

One  commenter  responded  to 
proposed  revisions  to  TCMR  816.355(c) 
by  stating  the  expansion  of  the  required 
notification  (for  pre-blast  surveys)  to 
include  the  area  V2  mile  from  the  permit 
boundary  rather  than  the  current  Texas 
requirement  of  '/j  mile  from  the  blasting 
area  unnecessarily  penalizes  Texas 
mining  which  is  characterized  by  large 
permit  areas  compared  to  mines  in  other 
parts  of  the  United  States.  The 
commenter  went  on  to  state  that  the 
reason  for  the  regulation  is  safety,  and 
safety  is  based  on  distance  from  the 
event — not  from  the  permit  boundary. 
Texas'  proposed  regulation  at  TCMR 
816.355(c)  is  substantially  identical  to 
the  Federal  regulations  at  30  CFR 
816.62(a).  and.  therefore,  is  not 
inconsistent  with  the  Federal 
requirements.  The  appropriations  of  the 
Federal  rule  is  not  at  issue  in  this 
rulemaking. 

Another  commenter  suggested  that 
the  language  of  TCMR  816.395(a)  does 
not  allow  for  demonstrations  or  the 
development  of  technical  procedvues 
that  may  be  more  representative  of  the 
revegetated  areas  and  existing  physical 
conditions  of  the  areas.  The  comment 
contained  specific  recommended 
changes.  This  section  contains  general 
revegetation  success  requirements:  it 
does  not  prohibit  development  of 
technical  procedures  that  may  be  more 
representative  of  the  revegetated  area  as 
suggested  by  the  commenter.  Proposed 
TCMR  816.395  is  substantially  identical 
to  the  Federal  regulations  at  30  CFR 
816.116(a).  and.  therefore,  is  not 
inconsistent  with  the  Federal 
requirements. 

"Two  commenters  expressed  concerns 
with  proposed  TCMR  816.395(b)(3)(i). 
One  commenter  believes  the 
requirement  for  approval  by  other 
agencies  will  create  overlapping 
jurisdiction  and  will  make  the 
regulatory  process  less  efficient  and 
certain,  and  that  dual  agency  authority 


may  cloud  the  technical  issues  and 
result  in  the  removal  of  flexibility  to  use 
sound  agronomic  practices  based  on  site 
specific  conditions.  The  commenter 
requested  that  the  "approval  by"  the 
State  agencies  responsible  for  the 
administration  of  forestry  and  wildlife 
programs  be  removed  from  the  language. 
The  second  commenter  stated  that 
consultation  with  these  agencies  is 
adequate  to  provide  the  regulatory 
authority  with  the  information  required 
to  make  an  informed  decision  on 
adequacy  of  the  proposed  revegetation 
(stocking)  plans;  and  this  is  further 
supported  by  the  high  level  of  expertise 
maintained  by  the  regulatory  authority's 
technical  staff.  This  commenter  added 
that  providing  authority  to  approval  to 
part  of  the  application  effectively  places 
certain  aspects  of  a  revegetation  into  a 
group  which  has  little  knowledge  of 
SMCRA  and  the  surface  mining  and 
reclamation  industry,  and  that  it  is 
entirely  possible  that  revegetation  plans 
would  become  research  tools  for  these 
outside  agencies  and  eventually 
interfere  with  postmine  land  uses  in 
agriculture  regions.  Texas'  proposed 
regulation  at  TCMR  816.395(b)(3)(i)  is 
substantially  identical  to  the  Federal 
regulaUon  at  30  CFR  816.1 16(b)(3)(i), 
and.  therefore,  is  not  inconsistent  with 
the  Federal  requirements.  Additionally, 
the  appropriateness  of  the  Federal  rule 
is  not  at  issue  in  this  rulemaking. 

One  commenter  expressed  a  concern 
that  proposed  816.395(b)(3)(ii)  is  subject 
to  improper  interpretation.  The 
commenter  indicated  that  if  the 
interpretation  results  in  trees  having  to 
be  in  place  for  two  years  prior  to 
initiating  the  5-year  period  of  extended 
responsibility,  significant  delays  will 
occur  in  placing  land  into  the  5-year 
period:  and  this  will  delay  the  retuim  of 
land  to  landowners,  increase  the 
operator's  cost  of  revegetation  and 
maintenance  of  reclaimed  lands,  and 
extend  the  financial  commitments  for 
the  operator's  bonds.  The  commenter 
added  that  the  two  year  requirement 
serves  no  practical  purpose  since  the 
regulations  require  that  80%  of  the  trees 
have  to  have  been  in  place  for  60%  of 
the  minimiun  responsibility  period:  and 
then  recommended  a  change  to 
eliminate  the  problems  with 
interpretation.  Texas'  proposed 
regulation  at  TCMR  816.395(b)(3)(ii)  is 
substantially  identical  to  the  Federal 
regulaUon  at  30  CFR  816.1 16(b)(3)(ii), 
and.  therefore,  is  not  inconsistent  with 
the  Federal  requirements.  In  addition, 
the  commenter's  concern  is  misplaced 
in  that  TCMR  816.395(b)  addresses 
standards  for  success,  which  is  the 
success  of  the  vegetation  for  bond 


release:  it  does  not  address  the 
establishment  of  vegetation  standard 
that  must  be  met  to  initiate  the  extended 
responsibility  period. 

Comments  were  submitted  regarding 
several  proposed  regulation  changes 
that  were  subsequendy  withdrawn  from 
the  amendment  by  Texas.  Specifically, 
two  commenters  responded  to  the  May 
20.  1993,  submittal  of  the  amendment 
with  comments  regarding  TCMR 
701.008(71).  definition  of  road:  TCMR 
780.154  (a),  (a)(5),  and  (a)(6). 
transportation  facilities  application 
requirements:  TCMR  816.395 — 
Appendix  A,  Revegetation  Success 
Standards  and  Statistically  Valid 
Sampling  Techniques;  and  TCMR 
816.401.  .412(b),  and  .419(a),  roads 
performance  standards.  On  January  29, 
1996,  Texas  withdrew  the  proposed 
regulation  changes  regarding  roads  and 
transportation  from  this  amendment 
(Administrative  Record  No.  TX-610). 
Texas  submitted  a  separate  amendment 
that  dealt  specifically  with  roads  and 
transportation  requirements 
(Administrative  Record  No.  TX-610), 
which  the  Director  approved  in  the 
April  8,  1996.  Federal  Register  (61  FR 
15380).  On  July  31,  1996.  Texas 
withdrew  its  proposed  guidance 
document  on  revegetation  success 
standards  and  sampling  techniques,  and 
committed  to  resubmit  a  separate 
amendment  dealing  with  this  specific 
topic  (Administrative  Record  No.  TX- 
621). 

Several  commenters  responded  with 
comments  regarding  regulations  that 
were  not  proposed  to  be  revised  in  this 
amendment.  Comments  were  submitted 
regarding  TCMR  701.008(44)  (b),  (c), 
and  (h).  definitions  of  pastureland. 
grazingland.  and  fish  and  wildlife 
habitat;  TCMR  779.136(1)  and 
784.182(1).  sur&ce  and  undergroimd 
mine-general  map  requirements:  TCMR 
790.151(a)  and  784.191(a)  surface  and 
underground  mine-protection  of  public 
parks  and  historic  places:  TCMR 
780.144(a)  and  784.195(a).  surface  and 
underground  mine-fish  and  wildlife 
plan;  TCMR  780.148(a).  surface  mine- 
ponds,  impoundments,  banks,  dams, 
and  embankments;  TCMR  800.301  (b) 
and  (b)(1)(B).  incremental  bonding; 
TCMR  816.334(f)  and  817.505(f).  surface 
and  underground  mine-general  topsoil 
performance  standards:  TCMR 
816.363(g)  and  817.531(g).  surface  and 
underground  mine-general  excess  spoil 
performance  standards;  TCMR  816.380 
(a),  (b),  (d).  (e)(4),  (e)(5),  (e)(8),  and 
817.547  (a),  (b).  (d).  (e)(4).  (e)(5).  (e)(8). 
surface  and  underground  mine-fish  and 
wildlife  performance  standards;  and 
TCMR  816.384(a)  (3)  and  (4).  surface 
mine-general  backfilling  and  grading 


performance  standards.  In  acting  on 
State  program  amendments,  the  Director 
only  addresses  those  sections  of  a 
State's  law  and  regulations  where 
revisions  are  proposed  by  a  State.  All 
comments  received  by  OSM  on  this 
amendment,  regardless  of  whether  they 
addressed  regulations  proposed  to  be 
revised,  have  been  sent  to  Texas. 

Federal  Agency  Comments  ' 

Pxu^uant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  bora  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Texas  program. 
Conunents  were  requested  regarding 
Texas'  original  May  13,  1993  submittal, 
and  its  September  18, 1995,  and  July  31. 
1996,  revised  submittals  of  the  proposed 
amendment. 

The  National  Park  Service  (NPS) 
responded  on  June  14,  1993.  that  it  is 
pleased  to  note  the  TCMR  761.072(b)(2) 
will  require  that  the  NPS  be  notified  of 
requests  for  determinations  of  valid 
existing  rights  within  NPS  boundaries. 
The  NPS  also  recommended  that  the 
regulation  be  further  amended  to 
include  notifying  the  NPS  when 
determinations  of  valid  existing  rights 
would  occur  in  the  vicinity  of  NPS  units 
(i.e..  when  NPS  units  are  in  the 
proposed  mine's  area  of  environmental 
impact).  (Administrative  Record  No. 
TX-554).  Texas'  proposed  regulation  at 
TCMR  761.072(b)(2)  is  substantially 
identical  to  the  Federal  regulations  at  30 
CFR  761.12(b)(2),  and,  therefore  is  not 
inconsistent  with  the  Federal 
requirements.  The  appropriateness  of 
the  Federal  rule  is  not  at  issue  in  this 
rulemaking. 

The  Bureau  of  Mines  responded  on 
June  21, 1993.  that  it  had  no  comments 
(Administrative  Record  No.  TX-557). 

The  Soil  Conservation  Service 
(Natural  Resources  Conservation 
Service)  responded  on  June  22, 1993, 
and  October  17,  1995,  that  it  did  not 
have  any  negative  comments  or 
suggestions  for  improvement  regarding 
the  proposed  rule  changes 
(Administrative  Record  Nos.  TX-555 
and  TX-602). 

The  Fish  and  Wildlife  Service  (FWS) 
responded  on  June  28,  1993.  with  three 
specific  comments  and  two  concerns,  in 
addition  to  providing  support  to  the 
Texas  Parks  and  Wildlife  Department's 
comments  (Administrative  Record  No. 
TX-558).  The  FWS  commented  that 
additional  wording  should  be  added  to 
the  proposed  amendment  at  TCMR 
816.342  regarding  reclamation  of 
permanent  diversions  and  restored 
stream  channels  in  order  to  be 
compatible  with  30  CFR  816.43(a)(3)  of 
the  Federal  regulations.  Texas  revised 


its  proposed  amendment  at  TCMR 
816.341  and  816.342  to  be  essentially 
identical  to  the  Federal  requirements  at 
3P  CFR  816.43(a)(3). 

The  FWS  commented  that  subparts 
(e)(4)  and  (e)(5)  of  TCMR  816.380 
should  be  modified  to  comply  with  the 
sequential  mitigation  requirement 
identified  in  its  counterpart  federal  rule 
at  30  CFR  816.97(e)(4)(f).  The  FWS' 
third  comment  was  a  recommendation 
that  Texas  revise  its  underground 
permit  requirements  at  TCMR  817.547 
to  be  similar  to  its  surface  mining 
requirements  at  816.380  for  consistency. 
One  concern  noted  by  the  FWS 
addressed  what  it  contends  are 
restrictive  requirements  in  TCMR 
816.334  and  ai6.363  dealing  with 
topsoil  removal  and  spKiil  disp>osal.  The 
FWS'  second  concern  is  its  stated 
frustration  with  the  apparent  disregard 
of  the  fish  and  wildlife  values  inherent 
in  land  use  categories  such  as 
grazingland.  forest  land,  and 
undeveloped  land,  and  the  lack  of 
mitigation  of  these  resource  values 
during  the  reclamation  phase  of  a  mine 
project.  It  also  states  that  a  clear  and 
significant  long-term  impact  to  wildlife 
habitat  has  occurred,  but  technically 
there  has  been  no  land  use  change.  The 
FWS  recommends  that  what  it  considers 
a  loophole  in  the  land  use  regulations 
needs  to  be  addressed  in  future 
amendments.  Texas  does  not  propose 
any  changes  in  this  amendment  to  the 
previously  approved  requirements  at 
TCMR  816.380  (e)(4).  (e)(5).  817.547.  or 
the  land  use  definitions.  In  acting  on 
State  program  amendments,  the  Director 
ordy  addresses  those  sections  of  a 
State's  law  and  regulations  where 
revisions  are  proposed  by  a  State.  All 
comments  received  by  OSM  on  this 
amendment,  regardless  of  whether  they 
addressed  regulations  proposed  to  be 
revised,  have  been  sent  to  Texas. 

The  U.S.  Army  Corps  of  Engineers. 
Engineering  Division  (COE)  responded 
on  July  12.  1993.  October  10. 1995.  and 
August  28,  1996  (Administrative  Record 
Nos.  TX-561.  TX-599.  and  TX-627).  In 
its  July  12. 1993.  and  August  28.  1996. 
responses  the  COE  indicated  that  it  had 
no  comments,  and  that  it  found  the 
changes  to  be  satisfactory,  respectively. 
The  COE  recommended  in  its  October 
10. 1995.  response  that  dams  and  water 
control  structures  be  added  to  the  list  of 
facilities  in  TCMR  816.360(a)(2)(A)  and 
817.528(a)(2)(A)  [the  COE  comments 
incorrecUy  cited  81.526)  where  blasting 
will  not  be  conducted  within  1.000  feet. 
The  COE  stated  that  while  these 
facilities  are  designed  with  factors  of 
safety,  the  designs  generally  do  not 
consider  blasting  in  close  proximity  to 
the  structure.  As  discussed  at  Finding 
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in.C.25(b),  Texas'  proposed  regulations 
at  TCMR  816.360(a)(2)(A)  and 
817.526(a)(2)(A)  contain  the  same 
requirements  as  and  are  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
761.12(b)(2).  Additionally,  the 
appropriateness  of  the  Federal  rule  is 
not  at  issue  in  this  rulemaking. 

The  Bureau  of  Land  Management 
(BLM)  responded  on  October  13,  1995. 
with  seven  comments  (Administrative 
Record  No.  TX-601).  The  BLM 
expressed  a  concern  that  by  deleting  the 
text  in  TCMR  700.002(b)(4)  regarding 
coal  exploration,  the  recovery  of  royalty 
for  coal  removed  by  exploration  may  be 
forgone.  Although  Texas  proposed  to 
remove  the  reference  to  coal  exploration 
from  700.002(b)(4),  it  is  adding  a 
specific  and  more  detailed  reference  to 
fioal  exploration  activities  on  Federal 
lands  at  700.002(b)(5).  The  net  effect  is 
no  change  in  the  requirements  of 
700.002(b)  regarding  coal  exploration 
activities. 

The  BLM  suggests  that  TCMR 
709.030(a)(2)  needs  to  state  tiiat  coal 
recovered  as  sf)ecified  is  still  subject  to 
royalty,  and  such  removal  should  be 
subject  toadsunistrative  approval  or 
denial.  Section  709.030  addresses 
exemptions  for  coal  extraction 
incidental  to  the  extraction  of  other 
minerals.  SMCRA  and  the  Texas 
program  do  not  contain  any  authority  to 
address  royalty  issues.  Proposed  TCMR 
709.27  (e)  and  (f).  and  709.033(c) 
contain  requirements  for  approval  or 
denial  of  requested  exemptions,  and  for 
administrative  review  of  those 
decisions. 

At  TCMR  705.010(a)(3).  the  BLM 
suggests  that  "*   •  •  which  may  include 
legal  measures  •   *  •"be  added  to 
replace  "•   *   *  by  initiating  appropriate 
legal  action  *  *  •".  which  is  language 
proposed  to  be  deleted.  At  TCMR 
761.072(b)(2).  the  BLM  recommends 
that  any  Government  agencies  with 
jurisdiction  over  said  lands  and  any 
Government  agencies  with  adjacent  land 
that  may  be  impacted  by  such 
determinations  should  be  notified  of 
requests  for  valid  existing  rights.  At 
TCMR  779.126(d),  the  BLM 
recommends  that,  after  citing"*  •  * 
the  15th  edition  of  Standard  Methods 
for  the  Examination  of  Water  and 
Wastewater"  •  '"Texas  may  wish  to 
add  "*   *   *  or  its  successor  editions 
•   *   "'LasUy,  at  TCMR  816.348(b),  the 
BLM  recommends  that  this  requirement 
should  cross  reference  to  817.510  where 
groundwater  degradation  limits  ahould 
be  discussed.  The  regulations  at  TCMR 
705.010(a)(3),  76t.072(b)(2),  779.126(d). 
and  816.348tb),  as  proposed  by  Texas, 
are  substantially  identical  to  the 
counterpart  Federal  requirements  at  30 
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CFR  705.4(a)(3),  761.12(b)(2).  780.21(a), 
and  816.41(b),  and,  therefore,  are  not 
inconsistent  with  the  Federal 
requirements. 

Environmental  Protection  Agency  (EPA) 

None  of  the  revisions  that  Texas 
proposed  to  make  in  this  amendment 
pertain  to  revising  its  air  or  water 
quality  standards.  Therefore,  OSM  did 
not  request  EPA's  concurrence. 

Pursuant  to  732.17{h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  Nos.  TX-551.03,  TX-598.01,  and 
TX-623).  EPA  responded  on  October  19, 
1995,  with  two  comments 
(Administrative  Record  No.  TX-603).  It 
recommended  that  the  surface  water 
information  requirements  at  TCMR 
779.129(a)  and  783.175(a)  include 
"Basin  names.  Segment  Nos.  and  uses  in 
accordance  with  Texas  Surface  Water 
Qoality  Standards,  30  TAC  Sections 
307.2-307.10..  (latest  edition).  '  In  its 
July  31,  1996,  revised  amendment. 
Texas  changed  its  proposed  regulations 
at  779.129(a)  and  783.175(a)  to  be 
substantially  identical  to  the 
corresponding  Federal  regulations  at  30 
CFR  780.21(b)(2)  and  784.14(b)(2).  The 
proposed  Texas  regulations  require  that 
the  surface  water  information  include 
"'•   *  •  the  name,  location  ownership 
and  description  of  all  surfece  water 
bodies  such  as  streams,  lakes,  ponds, 
impoundments,  and  springs  *   •   *  and 
information  on  surface  water  quantity 
and  qiiality  sufficient  to  demonstrate 
seasonal  variation  and  water  usage." 
EPA's  second  comment  consisted  of  a 
suggestion  that  "(TCMR)  817.510  should 
be  more  correctly  retitled  only  as 
Effluent  Limitations  and  Conditions." 

Texas'  tide  for  this  section  of 
Hydrologic  Balance:  Water  Quality 
Standards  and  Effluent  Limitations  is 
the  same  tide  used  in  the  corresponding 
Federal  regulation  at  30  CFR  817.42. 
Also,  the  proposed  Texas  regulation  at 
TCMR  817.510  supports  the  section  tide 
in  requiring  that  water  discharges 
"*   *   *  shall  be  made  in  compliance 
with  all  applicable  State  and  Federal 
water  quality  laws  and  regulations  and 
with  the  effluent  Limitations  for  coal 
mining  *  •  •" 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
is  required  to  solicit  comments  on 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  solicited 
comments  on  the  proposed  amendment 
from  the  SHPO  and  ACHP 
(Administrative  Record  Nos.  TX-551.02, 


TX-598.01.  and  TX-624).  The  SHPO 
responded  on  June  9, 1993.  October  9. 

1995.  and  August  16. 1996 
(Administrative  Record  Nos.  TX-553, 
TX-600,  and  TX-626).  In  its  letters 
dated  June  9,  1993,  and  August  16, 

1996.  it  concurred  with  the  proposal 
and  stated  that  the  project  would  have 
no  effect  on  National  Register-eligible  or 
listed  properties  or  State  Archaeological 
Landmarks.  In  its  October  9.  1995. 
letter,  it  requested  clarification  of 
whether  mining  activities  exempted 
under  the  provisions  of  TCMR  709.030- 
709.034,  the  exemption  for  coal 
extraction  incidental  to  the  extraction  of 
other  minerals,  would  be  considered  by 
OSM  to  be  undertakings  under  Section 
106  of  the  National  Historic 
Preservation  Act  (NHPA).  Because  there 
is  no  SMCRA  jurisdiction  on  sites 
which  the  activities  are  exempted, 
neither  OSM  or  the  ACHP  consider 
these  exempted  activities  to  be  Federal 
imdertakings  pursuant  to  the  NHPA. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Texas  on 
May  13,  1993,  and  as  revised  and/or 
supplemented  with  explanatory 
information  on  September  18.  1995. 
December  15. 1995,  March  1. 1996.  July 
31. 1996.  September  12. 1996.  December 
31.  1996,  and  February  4,  1997. 

The  Federal  regulations  at  30  CFR 
Part  943,  codifying  decisions  concerning 
the  Texas  program,  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  SimUarly. 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the  Texas 
program,  the  Director  will  recognize 
only  the  statutes,  regulations  and  other 
materials  approved  by  OSM.  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Texas  of  only  such  provisions. 


VI.  Procedural  Determinatioiis 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  die  Federal 
regxdations  at  30  CFR  730.11.  732.15. 
and  732.1 7(h)(10).  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  Parts  730.  731.  and  732  have  been 
met. 


National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 


would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corres[>onding  Federal  regulations. 

Unfunded  Mandates 

This  nde  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  943 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  February  27, 1997. 
Brent  Wahlquiat, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Tide  30,  Chapter  YD. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  943— TEXAS 

1.  The  authority  citation  for  Part  943 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  Section  943.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 


§943.15    Approval  of  reguMory 
wnendtnents. 


Original  amendment 
submission  date 


ktay  13.  1993 


Date  of  final  publication 


March  16.  1997 


Citation/description 


TCMR  700.002(b)(4).  (5).  (f);  .003(1).  (3);  701.008(4),  (5).  (9),  (10,  (18),  (19),  21),  (24),  (25), 
(26).  (34),  (41).  (55),  (67),  (68).  (69),  (70).  (76),  (82).  (84).  (95),  (102).  (107); 
705.01 0<a)(3).  (c):  .011(2).  (3),  (5).  (9);  .013(a);  .014;  .015(a);  .016(a);  707.022;  709.025; 
026  .027;  .028;  .029;  .030;  .031;  .032;  .033,  .034;  760.069;  .070(5),  (6),  (7),  (9),  (11); 
761.071  (a)  through  (e);  .072  (a)  through  (h);  .073;  762.074(3),  (4),  (5);  .075(a),  (b); 
.076(a);  .077;  764.078;  .079(a).  (b).  (c);  .080(a)(1).  (2),  (4)  through  (7),  (b).  (c).  (d); 
.081(a).  (b);  .082(a)(3).  (b).  (c),  (d);  .083(a),  (b);  .084(a),  (b);  .085(b);  770.101; 
776.1 11(a)(e)(E);  779.126(d);  .127(a),  (b),  (c),  .128(a).  (3),  (4).  (b);  .129.  (a),  (b).  (1).  (3): 
780.141(g),  (h);  .142(b)(11).  (c).  (d).  .146  (a)  through  (e);  .148(a)(3)(i),  (c)(1),  (2).  (3); 
783.172(d);  .173  (a)  through  (e);  .174(a).  (3),  (4),  (b);  .175.  (a),  (b),  (1),  (3);  784.188  (a) 
through  (f);  .190  (a)(3)(i).  (c)(1).  (2).  (3);  .197(c).  (d);  785.201(b),  (c),  (d)(2);  .202(b>(1)(i), 
(2),  (3);  786.210  (a)  through  (e);  .216(c).  (e);  220(d).  800.301(b)(2);  .311(d);  807.312(a). 
(b).  (c);  .313(a)(2);  815.327(a);  .328(a).  (b);  816.330(f);  .340;  .341;  .342;  .344;  .347;  .348; 
.349;  .350;  .355;  .357(a).  (c).  (d);  .358  (a)  through  (d);  .360(a)(2),  (A).  (B).  (f)(1)(A).  (g)(2). 
(h)(1),  (2),  (3),  (0:  .362(d);  .376  (a)  through  (d).  .377,  .378(a).  (c);  .380(e)(10);  .385(b)(3): 
390  .395;  .396;  817.500(f);  .509(a);  .510;  .511;  .512;  .514;  .517;  .519;  .522(f);  .524; 
.526(b).  (c),  (d);  .527  (a)  through  (d);  .528  (a)  through  (i);  .529;  .530.  (c),  (d),  (e),  (g).  Gi- 
ls), (t);  .535(0);  .538(c)(3);  .543  (a)  through  (d);  .544;  .545(a),  (c);  .547(e)(l0);  .552(b)(3); 
.555;  .560;  .561;  823.620(a).  (b).  (c);  .621(a)(1).  (2),  (3),  (b);  .622(a).  (b).  (c);  .623;  .624 
(a)  through  (g);  .625(a),  (b);  843.681(c).  (f)  through  (j);  .682(a)(1);  .695(b)(1);  846.001; 
.002;  .003;  .004;  .005;  850.703(b)(1)(A);  .704(b);  .706(a). 
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3.  Saction  943. Ifi  is  amended  by 
removing  paragraphs  (k).  (1).  (m).  (n). 
(o),  fp).  and  (q). 

iFR  Doc.  97-7533  FUed  3-25-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TM-1 65-01 -9«33a;  FRL-6709-8] 

A^rovaJ  and  Promulgation  of  Air 
Quality  Imptementation  Plans, 
Tennessee;  Approval  of  Revisions  to 
Knox  County  Regulations  for 
Violations  and  General  Requirements 

AGQICY:  EnvironmentaJ  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  revisions  to 
the  permit  requirements,  definitions, 
and  administrative  requirements  for  the 
Knoxville/Knox  County  portion  of  the 
Tennessee  State  Implementation  Plan 
(SIP).  On  March  4.  1996,  the  State 
submitted  revisions  to  the  Knoxville/ 
Knox  County  portion  of  the  Tennessee 
SIP  on  behalf  of  Knoxville/Knox 
County.  These  were  revisions  to  the 
enforcement  authority  requirements  in 
the  Knoxville/Knox  County  portion  of 
the  SIP.  At  this  time,  EPA  is  acting  on 
the  SIP  revisions  submitted  on  March  4, 
1996  and  is  approving  all  of  the 
submitted  revisions. 
DATES:  This  final  rule  is  effective  May 
27,  1997  unless  adverse  or  critical 
comments  are  received  by  April  25, 
1997.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  ICaren  C. 
Borel,  at  the  Environmental  Protection 
Agency,  Region  4  Air  Planning  Branch, 
100  Alabama  Street.  SW,  Atlanta. 
Georgia  30303.  Copies  of  doctunents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  file 
TN165-01-9633.  The  Region  4  office 
may  have  additional  background 
documents  not  available  at  the  other 
locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection  Agency. 


401  M  fitrset.  SW,  Washington.  DC 
20460. 

Enviroomental  Protection  Agency, 
Region  4  Air  Planning  Branch.  100 
Alabama  Street,  SW,  Atlanta.  Georgia 
30303.  (contact  Karen  Borel,  404/562- 
9029). 

Tennessee  Department  of 
Environment  and  CoBeervation, 
Division  of  Air  Pollution  Control,  9th 
Floor  L  &  C  Annex.  401  Church  Street. 
Nashville,  Tennessee  37243-1531.  Knox 
County  Department  of  Air  Pollution 
Control,  City -County  Building,  Suite 
339,  400  West  Main  Street.  Knoxville. 
Tennessee,  37902. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  C.  Borel  at  (404)  562-9029. 
SUPPt.£MENTARV  INFORMATKM:  The  State 
of  Tennessee  submitted  revisions  to  the 
Knoxville/Knox  County  portion  of  the 
Tennessee  SIP  to  EPA  on  March  4.  1996. 
EPA  found  this  submittal  to  be  complete 
on  April  17, 1996.  These  revisions  to  the 
Knox  Coimty  portion  of  the  SIP 
establish  consistent  regulatory  authority 
between  the  title  V  Permit  Program  for 
major  sources  and  the  SIP  for  minor 
sources. 

A.  SIP  Revisions 

The  Knoxville/Knox  County  Air 
Pollution  Control  Board  officially 
adopted  the  proposed  amendments  to 
the  Knox  County  Air  Pollution  Control 
Regulations  affecting  Sections  30.1.D, 
30.  IF.  and  30.1.G.  VioIaUons.  These 
regulatory  revisions  to  their  Section  30 
make  changes  which  are  required  to 
establish  consistent  regulatory  authority 
between  the  SIP  (minor  sources)  and 
title  V  (major  sources).  These  revisions 
are  the  remainder  of  their  plan  to  bring 
the  SIP  into  accordance  with  title  I 
requirements  and  to  support  their  title 
V  program.  EPA  is  approving  the 
following  revisions  to  Section  30. 
Violations/General. 


Section  30.1.D 

The  following  statement  is  added  to 
this  section: 

These  penalties  shall  be  recoverable  in  a 
maximum  amount  of  $25,000  per  day  per 
violation  as  provided  by  State  Law. 

Section  30.1.F 

The  following  statement  is  added  to 
the  end  of  this  section: 

Such  actions  may  be  taken  by  the  Director 
without  the  necessity  of  a  prior  revocation  of 
any  permit" 

Section  30.1.G 

The  following  statement  is  added  to 
the  end  of  this  section: 

The  Director  has  the  authority  to  restrain 
or  enjoin  immediately  and  efCectiveiy  any 


person,  by  ofder  or  by  suit  in  couit.  bom 
engaging  in  any  activity  in  violation  of  a 
permit  or  the  Knox  County  Air  Pollution 
Control  Regulations  that  is  presenting  an 
imminent  and  substantial  endangerment  to 
the  public  health  or  welfare,  or  the 
environment. 

Final  Action 

EPA  is  fully  approving  the  submitted 
revisions  to  the  Knoxville/Knox  County 
portion  of  the  Tennessee  State 
Implementation  Plan  (SIP). 

The  Agency  has  reviewed  this  request 
for  revision  of  the  Federally-approved 
State  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  amendments  enacted  on  November 
15.  1990. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dociunent  in  this  Federalilegister 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  May  27.  1997 
unless,  by  April  25. 1997  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  U  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  May  27,  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  any  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995.  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 


IMI 


and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  business,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  sections  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements.  1 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.P.A..  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2)  and  7410(k)(3). 

C.  Unfunded  Mandates 

Under  Sections  202.  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22.  1995,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accomjjany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 


under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tril>al 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act.  42 
U.S.C.  7607  (b)(1).  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  27,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act,  42  U.S.C.  7607 
(b)(2).l 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  15,  1997. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401-7671q. 

Sut}part  RR — ^Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(149)  to  read  as 
follows; 

§52.2220    Identification  of  plan. 

•         •         *         •         * 

(c)*   *   * 

(149)  On  March  4. 1996.  the  State 
submitted  revisions  to  the  Knoxville/ 


Knox  County  portion  of  the  Teimessee 
SIP  on  behalf  of  Knoxville/Knox 
County.  These  were  revisions  to  the 
enforcement  authority  requirements  in 
the  Knoxville/Knox  County  regulations. 
These  revisions  incorporate  changes  to 
Knoxville's  Section  30.1  which  are 
required  in  the  Clean  Air  Act  as 
amended  in  1990  and  40  CFR  part  51, 
subpart  I. 

(i)  Incorporation  by  reference. 

(A)  Knox  County  Air  Pollution 
Control  Regulations,  Sections  30.1. D, 
30.1. F,  and  30.1.G,  adopted  on  January 
10, 1996. 

(ii)  Other  material.  None. 

[FR  Doc.  97-7694  Filed  5-25-97;  8:45  am) 
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40  CFR  Part  52 

[CT27-1-7200B;  A-1-FRL-5667-4] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plans;  Connecticut:  Pt^^^O  Prevention 
of  Significant  Deterioration 
Increments;  and  Approval  of  a  Second 
1-Year  Extension  of  PM10  Attainment 
Date  for  New  Haven 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  fully  approving  a  State 
Implementation  Plan  (Sff)  revision 
submitted  by  the  State  of  Connecticut, 
which  replaces  the  total  suspended 
particulate  (TSP)  prevention  of 
significant  (PSD)  increments  with 
increments  for  PMlO  (particulate  matter 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  micrometers). 
EPA  is  also  fully  approving 
Connecticut's  request  for  a  second  1- 
year  extension  of  the  attainment  date  for 
the  New  Haven  PMlO  nonattainment 
area,  based  on  monitored  air  quality 
data  for  the  national  ambient  air  quality 
standard  for  PMlO  during  the  years 
1993-95.  These  actions  are  being  taken 
imder  the  Clean  Air  Act. 
DATES:  This  action  is  effective  on  May 
27. 1997.  unless  adverse  or  critical 
comments  are  received  by  April  25. 
1997.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien.  Deputy  Director,  Office 
of  Ecosystem  Protection.  EPA-Region  1, 
JFK  Federal  Building  (CAA).  Boston, 
MA  02203.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  ins{>ection  by  appointment 
diuing  normal  business  hours  at  the 
following  locations:  Office  of  Ecosystem 
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Pntaction.  EPA-Region  1.  One  Congress 
Street,  11th  Floor,  Boston,  MA  02203; 
Bureau  of  Air  Management,  Department 
of  Environmental  Protection,  State 
Offioe  Building,  79  Elm  Street,  Hartford, 
CT  06106;  and  Air  and  Radiation  Docket 
and  Information  Center,  401  M  Street, 
SW,  Washington,  DC  20460. 

FOR  FURTHER  MFORMATKM  CONTACT:  Jeff 
Butensky  at  (617)  565-3583  or 
butensky.jefi^Se  pamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

PMIO  PSD  Increments 

Section  107(d)  of  the  1977 
Amendments  to  the  Clean  Air  Act 
authorized  each  State  to  submit  to  the 
Administrator  a  list  identifying  those 
areas  which  (1)  do  not  meet  a  national 
ambient  air  quality  standard  (NAAQS) 
(nonattainment  areas),  (2)  cannot  be 
classified  on  the  basis  of  available 
ambient  data  (unclassifiable  areas),  and 
(3)  have  ambient  air  quality  levels  better 
than  the  NAAQS  (attainment  areas),  hi 
1978,  the  EPA  published  the  original  list 
of  all  area  designations  pursuant  to 
section  107(d)(2)  (commonly  referred  to 
as  "Section  107  areas"),  including  those 
designations  for  total  suspended 
parUculates  (TSP),  in  40  CFR  Part  81. 

One  of  the  piuposes  stated  in  the  Act 
for  the  Section  107  areas  is  for 
implementation  of  the  statutory 
requirements  for  PSD.  The  PSD 
provisions  of  Part  C  of  the  Act  generally 
apply  in  all  Section  107  areas  that  are 
designated  attainment  or  unclassifiable 
(40  CFR  52.21(i)(3)j.  Under  the  PSD 
program,  the  air  quality  in  an  attainment 
or  unclassifiable  area  is  not  allowed  to 
deteriorate  beyond  prescribed  maximum 
allowable  increases  in  pollutant 
concentrations  (i.e.,  increments). 

EPA  revised  the  primary  and 
secondary  NAAQS  for  particulate  matter 
on  July  1,  1987  (52  FTl  24634), 
eliminating  TSP  as  the  indicator  for  the 
NAAQS  and  replacing  it  with  the  PMlO 
indicator.  However,  EPA  did  not  delete 
the  Section  107  areas  for  TSP  listed  in 
40  CFR  Part  81  at  that  time  because 
there  were  no  increments  for  PMlO 
promulgated  at  that  time. '  States  were 
required  to  continue  implementing  the 
TSP  increments  in  order  to  prevent 
significant  deterioration  of  particulate 
matter  air  quality  until  the  PMlO 


'  The  EPA  did  not  promulgate  new  PMlO 
incmnrent*  simultaneouslT  with  ihe  promuleatioo 
of  the  PMlO  NAAQS  Under  $  ie6(b)  of  the  Act. 
EPA  is  authorized  to  promulgate  new  iociemants 
"nol  more  than  2  years  after  the  date  of 
promulgatioo  of  *   •   *  sUndard*."  ConsequenUy. 
EPA  temporarily  ntainad  iha  TSP  iocnoMnU  as 
w^  as  tb«  Swrtioo  107  araM  ftw  TSP. 


increments  replaced  the  TSP 
increments. 

EPA  promulgated  PSQ  inwements  for 
PMlO  on  June  3, 1993.  (Sro  S8  FR 
31622-31638.)  EPA  promulgated 
revisions  to  the  Federal  PSD  permitting 
regulations  in  40  CFR  52.21,  as  well  as 
the  PSD  permitting  requirements  that 
State  programs  must  meet  in  order  to  be 
approved  into  the  SIP  in  40  CFR  51.166. 
EPA  or  Sutes  with  delegated  State 
programs  were  required  to  begin 
implementation  of  the  increments  by 
June  3, 1994.  The  implementation  date 
for  States  with  SIP-approved  PSD 
permitting  programs  (including 
Connecticut)  would  be  the  date  on 
which  EPA  approves  each  revised  State 
PSD  program  containing  the  PMlO 
increments.  In  accordance  with  40  CFR 
51.166(a)(6)(i),  each  State  with  SIP- 
approved  PSD  programs  was  required  to 
adopt  the  PMlO  increment  requirements 
within  nine  months  of  the  effective  date 
(or  by  March  3. 1995). 

The  PMlO  PSD  increments  were  set  at 
the  following  levels:  4  (tg/m^  (annual 
arithmetic  mean)  and  24  Mg/m^  (24-hour 
maximum)  for  Class  I  areas,  1 7  jig/m' 
(annual  arithmetic  mean)  and  30  fig/m^ 
(24-hour  maximiun)  for  Class  II  areas, 
and  34  ixg/m^  (annual  arithmetic  mean) 
and  60  ng/m^  (24-hour  maximum)  for 
Class  ni  areas.  There  are  no  Class  I  or 
in  areas  in  Connecticut. 

The  implementation  of  the  PMlO 
increments  will  utilize  the  existing 
baseline  dates  and  areas  for  particulate 
matter.  As  such,  particulate  matter 
increments,  measured  as  PMlO,  already 
consumed  since  the  original  baseline 
dates  established  for  TSP  will  continue 
to  be  accounted  for,  but  all  future 
calculations  of  the  amount  of 
increments  consumed  will  be  based  on 
PMlO  emissions  beginning  on  the 
implementation  date  of  the  PMlO 
increments  (that  is,  today,  the  date  of 
EPA  approval  for  Coimecticut).  For 
further  information  regarding  the  PMlO 
increments,  see  the  Jime  3, 1993  Federal 
Register. 

The  requirements  in  40  CFR  51.166 
regarding  prevention  of  significant 
deterioration  consist  of  three  elements. 
First,  the  State  must  conduct  an 
increment  consumption  analysis  for 
new  major  sources  and  modifications. 
Second,  the  State  must  review  the 
potential  increment  consumption  from 
minor  point,  area,  and  mobile  source. 
Finally,  the  State  must  commit  to  a  State 
implementation  plan  revision  upon 
identification  of  any  increment 
violation.  As  discussed  below,  these 
requirements  have  been  fulfilled  by  the 
State  of  Connecticut. 


Clean  Air  Act  Nonattainment 
Requirements:  EPA  Actions  Concerning 
Designation  and  Classification 

On  the  datexjf  enactment  of  the  Clean 
Air  Act  Amendments  of  1990  ('the  Act'), 
PMlO  areas  meeting  the  qualifications  of 
§  107(d)(4)(B)  of  the  Act  were 
designated  nonattainment  by  operation 
of  law.  (See  generally,  42  U.S.C. 
§  7407(d)(4)(B).]  These  areas  included 
all  former  Group  I  areas  and  any  other 
areas  violating  the  PMlO  standards  prior 
to  January  1, 1989.  On  October  31,  1990 
(55  FR  45799),  EPA  redefined  a  Group 
I  area  for  Connecticut  as  the  Qty  of  New 
Haven;  the  remainder  of  the  state  was 
designated  as  Group  m.  Subsequently, 
after  enactment  of  the  Act  on  November 
15,  1990,  New  Haven  was  designated 
moderate  nonattaiimient  for  PMlO  in  56 
FR  11101  (March  15,  1991).  All  other 
areas  not  designated  nonattainment  at 
enactment  were  designated 
unclassifiable. 

States  containing  areas  which  were 
designated  as  moderate  nonattainment 
by  operation  of  law  under  §  107(d)(4)(B) 
were  required  to  develop  and  submit 
SIPs  to  provide  for  the  attainment  of  the 
PMlO  NAAQS.  Under  secUon  189(a)(2). 
those  SIP  revisions  were  to  be  submitted 
within  1  year  of  enactment  of  the  Act 
(November  15,  1991).  The  SIP  revisions 
were  to  provide  for  implementation  of 
reasonable  available  control  measures/ 
technology  (RACM/RACT)  by  December 
10,  1993  and  attainment  of  the  PMlO 
NAAQS  by  December  31,  1994. 

Reclassification  as  Serious 
Nonattainment 

EPA  has  the  responsibility,  under 
secUons  1 79(c)  and  188(bM2)  of  the  Act, 
of  determining  within  6  months  after 
December  31, 1994  whether  initial 
moderate  PMlO  nonattainment  areas 
have  attained  the  NAAQS.  Section 
179(c)(1)  of  the  Act  provides  that  these 
determinations  are  to  be  based  upon  an 
area's  "air  quality  as  of  the  attainment 
date,"  and  section  188(b)(2)  is 
consistent  with  this  requirement.  EPA 
will  make  the  determinations  of 
whether  an  area's  air  quality  is  meeting 
the  PMlO  NAAQS  based  upon  air 
quahty  data  gathered  at  monitoring  sites 
in  the  nonattainment  area  and  entered 
into  the  Aerometric  Information 
Retrieval  System  (AIRS).  This  data  will 
be  reviewed  to  determine  the  area's  air 
quality  status  in  accordance  with  EPA 
^dance  et  40  CFR  Part  50.  Appendix 

According  to  Appendix  K,  attainment 
of  the  annual  PMlO  standard  is 
achieved  when  the  annual  arithmetic 
mean  PMlO  concentration  is  equal  to  or 
leas  than  50  Mg/m^-  Attainment  of  the 


IMI 


24-hour  standard  is  determined  by 
calculating  the  expected  number  of 
exceedences  of  the  1-50  jig/m'  limit  per 
year.  The  24-hour  standard  is  attained 
when  the  expected  number  of 
exceedences  is  1.0  or  less.  A  total  of  3 
consecutive  years  of  clean  air  quality 
data  is  generally  necessary  to  show 
attainment  of  the  24-hour  and  annual 
standards  for  PMlO.  A  complete  year  of 
air  quality  data,  as  referred  to  in  40  CFR 
Part  50,  Appendix  K.  is  comprised  of  all 
4  calendar  quarters  with  each  quarter 
containing  data  from  at  least  75  percent 
of  the  scheduled  sampling  days. 

Under  §  188(b)(2)  a  moderate  area 
shall  be  reclassified  as  serious  by 
operation  of  law  after  the  statutory 
attainment  date  if  the  Administrator 
determines  that  the  area  has  failed  to 
attain  the  NAAQS.  Under  section 
188(b)(2)(B)  of  the  Act.  the  EPA  must 
publish  a  notice  in  the  Federal  Register 
identifying  those  areas  which  failed  to 
attain  \he  standard  and  must  be 
reclassified  as  serious  by  operation  of 
law. 

Application  for  a  1-year  Extension  of 
the  Attainment  Date 

If  the  State  does  not  have  the 
necessary  number  of  consecutive  clean 
years  of  data  to  show  attainment  of  the 
NAAQS.  a  State  may  apply  for  an 
extension  of  the  attainment  date. 
Pursuant  tO'§  188(d)  of  the  Act,  a  State 
may  apply  for  and  EPA  may  grant  a  1- 
year  extensioci  of  the  attainment  date  if 
the  State  has:  (1)  Complied  with  the 
requirements  and  commitments 
pertaining  to  the  applicable 
implementation  plan  for  the  area,  and 
(2)  the  area  has  measured  no  more  than 
1  exceedence  of  the  24-hour  PMlO 
standard  in  the  year  preceding  the 
extension  year,  and  the  annual  mean 
concentration  of  PMlO  in  the  area  for 
such  year  is  less  than  or  eqiial  to  the 
standard.  In  addition,  as  discussed 
below,  the  EPA  will  consider  the  state's 
PM  planning  progress  for  the  area.  If  the 
State  does  not  have  the  requisite 
number  of  years  of  clean  air  quality  data 
to  show  attainment  and  does  not  apply 
or  does  not  qualify  for  an  attainlnent 
date  extension,  the  area  will  be 
reclassified  as  serious  by  operation  of 
law.  Connecticut  applied  for  and  was 
granted  a  1-year  extension  of  the 
attainment  date  for  New  Haven, 
effiective  November  11, 1995.  (See  60  FR 
47097,  September  11, 1995.) 

If  an  extension  is  granted,  at  the  end 
of  the  extension  year,  EPA  will  again 
determine  whether  the  area  has  attained 
the  PMlO  NAAQS.  If  the  State  still  does 
not  have  3  consecutive  years  of  clean  air 
quality  data,  it  may  apply  for  a  second 
1-year  extension  of  the  attainment  date. 


In  order  to  qualify  for  the  second  1-year 
extension  of  the  attainment  date,  the 
State  must  satisfy  the  same 
requirements  listed  above  for  the  first 
extension.  In  addition,  EPA  will 
consider  the  State's  PMlO  planning 
progress  for  the  area  in  a  manner  similar 
to  its  evaluation  of  the  first  extension 
request.  However,  EPA  may  grant  no 
more  than  two  1-year  extensions  of  the 
attainment  date  to  a  single 
nonattainment  area.  [See  Section  188(d) 
of  the  Act] 

Section  188(d)  of  the  Act  provides 
that  the  Administrator  "may"  extend 
the  attainment  date  for  areas  that  meet 
the  minimum  requirements  specified 
above.  The  provision  does  not  dictate  or 
compel  that  EPA  grant  extensions  to 
such  areas.  In  exercising  this 
discretionary  authority  for  PMlO 
nonattainment  areas,  EPA  will  examine 
the  air  quality  planning  progress  made 
in  the  moderate  area.  EPA  will  be 
disinclined  to  grant  an  attainment  date 
extension  unless  a  State  has,  in 
substantial  part,  addressed  its  moderate 
PMlO  planning  obligations  for  the  area. 
In  ordet  to  determine  whether  the  State 
has  substantially  met  these  planning 
requirements  the  EPA  will  review  the 
States  application  for  the  attainment 
date  extension  to  determine  whether  the 
State  has:  (1)  Adopted  ahd  substantially 
implemented  control  measures 
submitted  to  address  the  requirement 
for  implementing  RACM/RACT  in  the 
moderate  nonattainment  area;  and  (2) 
that  reasonable  fiulher  progress  is  being 
met  for  the  area.  RFP  for  PMlO 
nonattainment  areas  is  determined  to  be 
linear  emissions  reductions  made  on  an 
annual  basis  which  will  provide 
progress  toward  the  eventual  attainment 
of  the  NAAQS  in  the  area. 

Summary  of  Connecticut's  PMlO  PSD 
Increment  SIP  Revision 

In  this  section,  EPA  is  acting  on 
revisions  to  the  PSD  permitting  program 
for  the  State  of  Connecticut 
Specifically,  CcNinecticut  DEP  is 
amending  Subsection  22a-174-3(k)  to 
replace  the  TSP  increments  with  the 
federal  increments  for  PMlO.  All  other 
regulations  and  requirements  necessary 
for  full  implementation  of  the  PSD 
program  for  PMlO  are  already  in  place. 

In  accordance  with  the  requirements 
in  40  CFR  51.66,  Connecticut  DEP  is 
also  committing  to  implementation  of 
the  following  program  elements  for  the 
protection  of  the  particulate  matter 
increments:  increment  consumption 
analyses  for  new  major  sources  and 
major  modifications;  reviews  of 
potential  increment  consumption  from 
minor  point,  area,  and  mobile  sources; 
and  a  SIP  revision  upon  identification  of 


an  increment  violation.  The  major 
source  baseline  date  (January  6, 1975) 
and  the  minor  source  baseline  date 
(established  in  Connecticut  on  June  7, 
1988),  both  for  particulate  matter 
measured  as  TSP,  will  remain  the  same 
for  PMlO.  All  of  Connecticut,  except  the 
aty  of  New  Haven,  is  currently 
considered  a  Class  II  attainment  area. 
New  Haven  is  ciurently  classified  as 
nonattainment  for  PMlO.  The  PSD 
program  for  particulate  matter  does  not 
apply  to  the  City  of  New  Haven  until 
that  area  is  reclassified  to  attainment. 
Meanwhile,  new  major  sources  or  major 
modifications  proposing  to  locate  in  the 
City  of  New  Haven  will  be  required  to 
comply  with  the  nonattainment 
provisions  of  Subsection  22a-174-3(l) 
of  the  Regulations  of  Connecticut  State 
Agencies. 

Procedural  Back^ound  Regarding  the 
PMlO  PSD  Increment  SIP  Revision 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  SecUon  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
sutJi  State  after  reasonable  notice  and 
public  hearing. 

EPA  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  fiirther  EPA  review  and  action. 
[See  Section  110(k)(l)  and  57  13565, 
April  16,  1992]  The  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  Part  51 ,  Appendix 
V.  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  under 
Sectibn  110(k)(a)(B)  if  a  completeness 
determination  is  not  made  by  EPA 
within  six  months  after  receipt  of  the 
submission. 

The  State  of  Connecticut  held  a  public 
hearing  on  August  23,  1994  to  entertain 
public  comment  on  the  PSD  SIP 
revision.  On  January  13,  1995,  the 
Commissioner  of  the  Connecticut 
Department  of  Environmental  Protection 
(the  Governor's  designee)  submitted 
revisions  to  Subsection  22a-174-3{k)  of 
the  Regulations  of  Connecticut  Agencies 
to  incorporate  the  federal  PMlO  PSD 
increments  into  the  SIP  and  insure  that 
all  elements  for  the  federal  PSD  program 
for  particulate  matter  are  adopted. 

EPA  reviewed  to  Connecticut  MP's 
SIP  revision  to  determine  completeness 
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shortly  after  their  submittal,  in 
accordance  with  the  completeness 
criteria  referenced  above.  In  a  letter 
dated  March  28,  1995.  EPA-Region  1 
informed  the  Connecticut  Governor's 
designee  that  the  submittal  was 
determined  complete  and  explained 
how  the  review  and  approval  process 
would  proceed. 

Stunmar^rtif  Couacticnt' s  Extmaion 
Request 

On  March  22. 1996.  the  Comnecticut 
Department  of  Environmental  Protection 
(Connecticut  DEP)  submitted  a  request 
ior  second  1-year  extension  of  the 
attainment  date  for  the  New  Haven 
initial  moderate  PMlO  noaattainment 
ana. 

EFA's  Air  Quality  Strategies  «nd 
Stasdmda  Division  (AQSSD)  has 
l>repared  a  guidaace  titled  "Criteria  for 
Granting  1-Year  Nonattainment  Area 
Attainment  Dates,  Making  Attainment 
Determinations,  and  Reporting  on 
Quantitative  Milestones"  (Norvember  14. 
1994  memmaBdum  from  AQSSD 
Director  Sally  Aiaver)  which  outlines 
how  to  assess  tks  adequacy  of  requests 
for  a  1-year  extension  ef  the  attainment 
date.  Tba  ntioaale  for  EPA's  approval 
action  are  detailed  in  the  Technical 
Support  Document  (TSD),  dated  May 
10.  1996.  In  summary.  Connacticut  has 
fiddled  the  specific  elonents  of  the 
Clean  Air  Act  and  that  guidance  as 
follows: 

Upon  application  by  any  state.  EPA 
may  extend  for  oaa  additional  year  if 
the  State  fulfilled  twro  ramiireneots 
under  sectimilM  (d)  of  ttie  dean  Air 
Act  First,  a  state  most  have  complied 
with  all  requirements  and  conunitmants 
partaining  to  the  area  in  the  applicable 
iraplaniMiUtioD  plan.  Secondly,  no 
more  than  one  sTreeitame  of  the  24 
hour  standard  can  occur  in  tha  ana  in 
the  jrear  prw^Hng  the  «ii«itffHfn  year, 
and  the  annual  mean  concentntion  of 
PMlO  in  the  araa  for  such  year  must  be 
less  than  w  equal  to  the  standard  level 
Connecticut  has  fiilfilled  tbaaa  two  basic 
reouiremeats. 

Connecticut  is  implementing  tiie  BPA- 
approved  PM,o  SIP.  Connecticut's  PM,o 
attainment  plan  and  contingency 
measures  wen  approved  by  EPA  on 
September  11. 1995  (60  FR  4707S)l 
Connecticut's  PMio  attainment  plan 
demonstrated  that  the  implementation 
of  RACM  was  sufficient  to  attain  and 
maintain  the  PM,o  NAAQS. 
Furtharmon,  Connecticut  has 
demonstntod  that  RACT/RACM. 
embodied  in  7  consent  orders,  have 
been  adopted  and  submitted  in  the  form 
•    of  a  SIP  revision  and  are  being 
implemented  for  New  Haven.  New 
Haven  has  monitored  no  more  than  i 


exceedence  during  1995,  the  )rear 
preceding  the  extension  year.^ 
Connecticut's  extension  request  states 
that  indeed  the  area  recorded  no 
exceedences  of  the  PMlO  NAAQS  in 
1995.  and  is  complying  with  the 
applicable  state  implementation  plan. 
Furthermore,  real  emissions  reductions 
have  been  achieved.^ 

In  addition  to  meeting  the  two 
statutory  requirements,  Connecticut  has 
made  the  plaiming  progress  required  by 
EPA  guidance.  Connecticut  has 
demonstrated  that  RACT/RACM, 
embodied  in  7  consent  orders,  have 
been  adopted  and  submitted  in  the  form 
of  a  SIP  revision  and  are  being 
implemented  for  New  Haven. 
Furthermore,  real  emissions  reductions 
have  been  achieved. 

Fer  further  details  regarding 
Coimecticut's  mctenaion  request  and 
Jiow  it  meets  EPA's  requirements,  the 
reader  should  refer  to  the  TSD  dated 
May  10. 1996.  on  file  at  EPA's  Region 
I  office  (contact  listed  above). 

n.  Final  Action 

EPA  is  approving  die  SIP  revision 
regarding  PMio  PSD  peimitting  and  the 
second  1-year  extension  of  the  PMi© 
attainment  date  for  New  Haven,  as 
submitted  by  the  State  of  Connecticut 

The  EPA  IS  publishing  this  action 
without  priOT  proposal  tMir»iiH»  the 
Agencnr  views  this  as  a  noncontrovetaial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  laftalar 
publication,  the  EPA  is  pn^Msing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  eOsctive  May  27. 1997 
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'SKtioa  iaa(ci  tm^aiim  ibM  Pm  D  SIPi  iachKh 
im^iatW*  ailMtoaM  to  decoBMiM  RFP  lo«ranb 
MainoMoL  Ev«y  3  jmn  ulil  EPA  radMignaiM  an 
■aa  to  MtilnmaM.  Slalai  amat  rapoft  oa  wbatbar 
milaatoaai  kava  baan  aaL  Gooaacticut'*  SIP 
ocMDanMa  CT  DEP  to  aolMiii  ^iiMititaiiva  mllliiiii 
Md  RFP  rapofts  to  EPA  avary  3  ymn.  For  initiai 
■M»datatoPM..ti—«t.inMit».^  tk._ t.-^^^ 

raductiooa  aada  batwaan  SIP  aalaniaal  and  tha 
anainaiaat  data  will  mttmly  tha  fiiat  ruiaiMilalln 
lailaatona.  (SaaCaoawl  PtiimIiIi  57  PR  13$39.) 
Siaca  EPA  baiiavaa  it  i*  rnaaiaialiU  to  kay  tlM  Bial 
nulaatooo  to  tba  SIP  raviskn  containii^  cotrtioi 
laaaauiai  which  will  railt  tn  aadaaioB  radudiooa 


3  yaan  fron  tha  actual  aufaaidltal  data  of  CT  OEP** 
SIP  revuioa.  CT  DEP  nibnittad— and  EPA  b 
aocapting— (ba  awitaiona  faductioaa  warn  iaiiid 
with  tha  Naw  Havan  PM|*  AttainsMnt  Plan  SIP 
raviaiaa  (apptowwi  by  EPA  eChctiva  NovaMbar  11. 
1**S)  aa  nuitiiig  RFP  and  tha  fint  ({oantitaliva 
■lilaalnna  tot  Naw  Havan.  (Saa  TSD  datad  Hn  10. 
1»9S.)  ^ 

^  A  laview  of  tba  P^4,e  air  quality  data  for  Naw 
Havan  shows  air  quality  nsoaitora  far  this  aiaa 

■nonitond  4  axcsadancaa  of  tha  34-hour  PMm 
NAAQS  during  tha  3-yaar  poriod  from  1993  to 
1995.  All  axcaodanca*  occuired  in  1993  at  the 
Yankoe  Gas  monitor  sila  (AOtS  Sita  ID  09-009- 
0021).  Tha  araa  did  not  bava  any  axcaadencss  of  tha 
PMio  NAAQS  in  199S. 


unless,  by  April  25,  1997.  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
-a  subsequent  final  rule  based  on  this 
.action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  conanentingon  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  May  27,  1997. 

Nothing  in  this  action  should  be 
coiutraed  as  permitting  .ar  allowing  or 
establishing^  precedent  for  any  futtue 
request  forrevisionto  any  State 
implementation  plan.  Each  request  fer 
revision  to  the  State  implementation 
plan  shall  i>e  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  foctors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

in.  Administrative  Reqajranients 

A.  £ncutrve  Oder  12866 

This  action  has  bean  classified  as  a 
Table  3  action  for  signatiue  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
■agialv  on  January  19. 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  from  Muy  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  TIm  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
ragulat(»y  action  from  E.0. 12Me 
nview. 

B.  RtguJatory  FlexibiUty  Act 

Undv  the  Regulatory  Flexibility  Act. 
5  U.S.Q  600  et.  aeq.,  EPA  must  prepan 
a  ragulatoiy  flexibility  analysis 
asaessing  the  impact  of  any  i»opoaed  or 
final  r\de  on  small  entities.  5  U.S.C  603 
and  604.  Altemativelv.  EPA  ntay  certify 
that  the  rule  vrill  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  nitities 
with  jiuisdiction  over  populations  of 
less  than  50.000. 

SIP  ^provals  under  sections  110  and 
301,  and  subchapter  I.  part  D  of  tha  CAA 
do  not  create  any  new  raquimnents  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SB*  qiproval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  afiacted. 
Moreover,  due  to  the  nature  of  the 


Federal-State  relationship  imder  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groiuids.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Sections  202  of  the  Unfimded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantiy 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitied  a  report  containing  this  rule 


and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  27,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  unless  the  objection 
arises  after  the  comment  period  allowed 
for  in  the  proposal. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Note:  Incoiporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Connecticut  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1,  1982. 

Dated:  December  5,  1996. 
)ohn  P.  DeVillars. 
Regional  Administrator,  EPA — Region  1. 

Part  52  of  chapter  I.  tide  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401-7671q. 

Subpart  H — Connecticut 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c](70)  to  read  as 
follows: 

§52.370    Identification  of  plan. 

***** 

(c)*  *  * 

(70)  Revision  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  January 
13. 1995. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Connecticut 
Department  of  Environmental  Protection 
dated  January  13,  1995  submitting  a 
revision  to  the  Connecticut  State 
Implementation  Plan. 

(B)  Amended  Regulation  of 
Connecticut  State  Agencies:  amended 
Subsection  22a-174-3(k)  "Abatement  of 
air  pollution — New  Source  Review" 
(effective  December  2, 1994). 

(ii)  Additional  materials. 
(A)  Nonregulatory  portions  of  the 
submittal. 

3.  Section  52.372  is  amended  by 
designating  the  existing  text  &s 
paragraph  (a)  and  by  adding  paragraph 
(b)  to  read  as  follows: 

§52.372    Extensions. 

•         •         •         «         * 

(b)  The  Administrator  hereby  extends 
until  December  31,  1996.  the  attaiiunent 
date  for  particulate  matter  for  the  New 
Haven  PMlO  nonattainment  area,  as 
requested  by  the  State  of  Connecticut  on 
March  22, 1996  and  based  on  monitored 
air  quality  data  for  the  national  ambient 
air  quality  standard  for  PMlO  during  the 
years  1993-95. 

4.  In  §  52.374  the  table  is  revised  to 
read  as  follows: 

§52.374    Attainment  dates  for  national 
standards. 


Pollutant 

Air  quality  control  region  and  rK>naltainment  area 

SO2 

PMIO 

NOx 

CO 

Primary 

Second- 
ary 

0, 

ACKR  41:  Eaatem  Connecticut  Intrastate 

Middlesex  County  (oart)                               

a 

a 
a 

a 

b 

b 
b 

b 

a 

a 
a 

a 

a 

a 
a 

a 

a 

a 
a 

a 

e 

All  potltons  except  dtiea  and  towns  In  Hartford  Araa 

New  London  Countv   

e 

ToRarxJ  Countv  (oart) 

e 

All  pofliona  except  cMee  and  towns  In  Hartford  Araa 

Windham  County ™ 

e 

JMI 
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Air  quality  control  region  and  nonattainment  area 


Pollutant 


SOj 


Primary 


AQCR  42:  Hartford-Naw  Hav«n-Spring1Md  Interstate  Hartfortl-New 
Brttain^iddMown  Area 

Hartlord  County  (part)  See  40  CFR  81.307  _ 

UtcnfieW  County  (part)  See  40  CFR  81.307  ..„ !!.".."!!. 

Middlesex  Courity  (part)  See  40  CFR  81.307 .." 

Totend  County  (part)  See  40  CFR  81.307  ""'!."!!! 

New  HavwvlNsrtdefvWratortury  Araa 

FairSeW  County  (part)  See  40  CFR  81.307  

LilchfieW  County  (part)  See  40  CFR  81.307 


New  Haven  County 

AH  portions  except  City  of  New  Haven 

City  of  New  Haven  „ _ ..""'". 

AQCfl  43:  Ham  YorMtow  Jww^Connwrtiait  mtwstat*  HmM  York-N. 
Ptow  Jaraay-Long  Island  Area 

Fairfield  County  (part)  See  40  CFR  81 .307  

Litchfield  County  (part)  See  40  CFR  81.307 _. ".!""""."....".."!!!""..." 

AOCR  44:  Norttiwestem  Connecticut  tnterstata 
Hartlord  County  (part)  _ 

Hartford  Township 

Litchfield  County  (part)  See  40  CFR  81.307 

Ail  portions  except  cities  and  iowns  In  Hartford.  New  Hwren,  and  New 

Yori(  Areas 


Second- 
ary 


a.  Air  quality  levels  presently  below  pnnnary  standards  or  area  is  undassifiable 

b.  Air  puaWy  levels  presently  below  secondary  standards  or  area  is  undassifiable 

c.  November  15,  1995.  ^ 

d.  December  31.  1995.  M 

e.  November  15.  1999.  ^' 

f.  November  15.  2007. 

g- December  31.  1996  (two  1 -year  extensions  granted). 


(FR  Doc.  97-76M  Filed  3-25-97;  8:45  am) 


40  CFR  Part  52 

[NM  22-1-71(na;  FRL-6709-6] 

Approval  and  PromulgatJon  of 
Impiememation  Plan  forNaw  Mexico: 
GeiMral  Conformity  Rules 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  This  action  approves  a 
revision  to  the  New  Mexico  State 
implementation  Plan  (SIP)  that  contains 
regulations  for  implementing  and 
enforcing  the  general  confonnity  rules 
which  the  EPA  promulgated  on 
November  30,  1993.  Specifically,  the 
general  conformity  rules  enable  the  New 
Mexico  Environment  Department  to 
review  conformity  of  all  Federal  actions 
(See  40  CFR  part  51.  subpart  W— 
Determining  Cx)nformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans)  with  the  control 
strategy  SIPs  submitted  for  the 
nonattainment  and  maintenance  areas 


within  the  State  except  for  actions 
within  the  boundaries  of  Bernalillo 
County.  This  approval  action  is 
intended  to  streamline  the  conformity 
process  and  allow  direct  consultation 
among  agencies  at  the  local  levels.  The 
Federal  actions  by  the  Federal  Highway 
Administration  and  Federal  Transit 
Administration  (under  Title  23  U.S.C.  or 
the  Federal  Transit  Act)  are  covered  by 
the  transportation  conformity  rules 
under  40  CFR  part  51 .  subpart  T— 
Conformity  to  State  or  Federal 
.  Implementation  Plans  of  Transportation 
Plans.  Programs,  and  Projects 
Developed.  Funded  or  Approved  Under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act.  The  EPA  will  act  on  the  New 
Mexico  transportation  confonnity  SIP 
under  a  separate  action. 

The  EPA  is  approving  this  SIP 
revision  under  sections  110(k)  and  176 
of  the  Clean  Air  Act  (the  Act).  The 
rationale  for  the  approval  and  other 
information  are  provided  in  this 
document. 

DATES:  This  action  is  effective  on  May 
27.  1997.  unless  adverse  or  critical 
comments  concerning  this  action  are 
submitted  and  postmarked  by  April  25. 
1997.  If  the  effective  date  is  delayed. 


PM10 


NOx 


CO 


O, 


timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Copies  of  the  State  general 
conformity  SIP  and  other  relevant 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations.  Intecested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Air  Planning  Section  (6PDL). 
Multimedia  Planning  and  Permitting 
Division.  Environmental  Protection 
Agency.  Region  6. 1445  Ross  Avenue, 
Dallas.  Texas  75202.  telephone:  (214) 
665-7214. 
Air  and  Radiation  Docket  and 
Information  Center,  Enviromnental 
Protection  Agency.  401  M  Street  SW., 
Washington.  DC  20460. 
Air  Quality  Bureau,  New  Mexico 
Environment  Department.  1190  St. 
Francis  Drive,  Santa  Fe,  NM  87502. 
telephone:  (S05)  827-0042. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
J.  Behnam.  P.E..  Air  Planning  Section 
(6PDL).  Multimedia  Plamiing  and 
Permitting  Division  ,  Environmental 
Protection  Agency,  Re^on  6,  1445  Ross 


Avenue.  Dallas.  TX  75202.  telephone 
(214) 665-7247. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Conformity  is  defined  in  section 
176(c)  of  the  Clean  Air  Act.  as  amraded 
in  1990,  as  conformity  to  the  SIP's 
purpose  of  eliminating  or  reducing  the 
severity  and  number  of  violations  of  the 
National  Ambient  Air  equality  Standards 
and  achieving  expeditious  attaiiunent  of 
such  standards,  and  that  such  activities 
will  not:  (1)  cause  or  contribute  to  any 
new  violation  of  any  standard  in  any 
area,  (2)  increase  the  frequency  or 
severity  of  any  existing  violation  of,  any 
standard  in  any  area,  or  (3)  delay  timely 
attainment  of  any  standard  or  any 
required  interim  emission  reductions  or 
other  milestones  in  any  area. 

The  Act  requires  EPA  to  promulgate 
criteria  and  procedures  for  determining 
conformity  of  all  other  Federal  actions 
in  the  nonattainment  or  maintenance 
areas  (actions  other  than  those  under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act)  to  a  SIP.  The  criteria  and 
procedures  developed  for  this  purpose 
are  called  "general  conformity"  rules. 
The  rules  pertaining  to  actions  under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act  were  published  in  a  separate 
Federal  Register  notice  on  November 
24,  1993.  See  58  FR  62188.  The  EPA 
published  the  final  general  conformity 
rules  on  November  30,  1993  (58  FR 
63214).  and  codified  them  at  40  CFR 
part  51,  subpart  W — Determining 
Conformity  of  (General  Federal  Actions 
to  State  or  Federal  Implementation 
Plans.  The  general  conformity  rules 
require  the  States  and  local  air  quality 
agencies  (where  applicable)  to  adopt 
and  submit  a  general  conformity  SIP 
revision  to  the  EPA  not  later  than 
November  30,  1994. 

n.  Evaluation  of  State's  Sabmiasion 

In  response  to  the  Federal  Register 
Action  of  November  30,  1993,  the 
Governor  of  New  Mexico  submitted  a 
SIP  revision  which  included  the  general 
conformity  rules  adopted  by  the  New 
Mexico  Environment  Department  The 
State  general  conformity  rule  is 
applicable  to  all  nonattainment  and 
maintenance  areas  in  the  State  outside 
the  boundaries  of  Bernalillo  County. 
Bernalillo  County  is  a  "class  A"  coimty 
as  defined  by  the  State  statute  and 
authorized  by  the  New  Mexico  Air 
Quality  Control  Act  to  establish  its  own 
regulatory  requirements  for  air  pollution 
control  within  the  County.  The  EPA 
approved  the  Albuquerque/Bernalillb  ' 
Coiuity  general  confonnity  SIP  revision 
under  a  separate  Federal  Register  action 


on  September  13, 1996  (61  FR  48407). 
The  following  paragraphs  present  the 
results  of  EPA's  review  and  evaluation 
of  the  State's  general  conformity  SIP 
revision. 

On  November  17, 1994.  the  Governor 
of  New  Mexico  submitted  a  SEP  revision 
in  compliance  with  40  CFR  part  51, 
subpart  W  that  contains  the  general 
conformity  rules.  The  SIP  revision  was 
adopted  by  the  New  Mexico 
Environmental  Improvement  Board  on 
November  10.  1994.  after  appropriate 
public  participation  and  interagency 
consultation.  The  EPA  could  not 
approve  this  submittal. 

Subsequently,  the  Governor  of  New 
Mexico  submitted  a  completely  revised 
SIP  revision  on  July  18, 1996,  which 
removed  any  inconsistencies  and  also 
included  a  complete  recodified  set  of 
general  conformity  regulations.  The 
revised  and  recodified  SIP  revision  was 
adopted  by  the  New  Mexico 
Environmental  Board  on  June  14, 1996. 
Since  this  1996  action  negates  the 
earlier  submittal,  the  EPA's  action  today 
is  based  on  evaluation  of  the  revised  SIP 
submitted  on  July  18.  1996.  The  revised 
SIP  revision  adopts  the  Federal  general 
conformity  rules  verbatim  with  the 
exception  of  limited  changes  and 
additional  definitions,  where  necessary, 
to  create  consistency  with  the  local 
processes,  procedures,  and  area  specific 
terms  or  names.  These  minor 
modifications  and  additional 
clarifications  do  not  in  any  way  alter  the 
effect,  implementation  and  enforcement 
of  the  Federal  conformity  requirements 
in  the  State  outside  the  boundaries  of 
Bernalillo  Coimty.  The  EPA  has 
determined  that  the  State's  general 
conformity  rule,  as  submitted  by  the 
Governor  on  July  18, 1996,  meets  the 
Federal  requirements  and  therefore, 
EPA  is  approving  this  SIP  revision. 

m.  Final  Action 

The  EPA  is  approving  a  revision  to 
the  State  of  New  Mexico  SIP  which 
contains  general  conformity  regulations 
as  submitted  by  the  Governor  of  New 
Mexico  on  July  18, 1996.  The  State 
general  coriformity  rule  is  applicable  to 
all  nonattaiiunent  and  maintenance 
areas  in  the  State  outside  the  boundaries 
of  Bernalillo  County.  The  EPA  has 
evaluated  this  SIP  revision  and  has 
determined  that  the  State  has  fully 
adopted  the  provisions  of  the  Federal 
general  conformity  rules  in  accordance 
with  40  CFR  part  51,  subpart  W.  The 
appropriate  public  participation  and 
comprehensive  interagency 
consultations  have  been  undertaken 
during  development  and  adoption  of 
these  rules  by  the  State  Environment 
Department  at  the  local  level. 


The  EPA  is  publishing  this  final 
approval  action  without  advanced 
notice  of  proposal  because  the  EPA 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  simultaneously 
proposing  to  approve  this  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  May 
27.1997.  unless  adverse  or  critical 
comments  concerning  this  action  are 
submitted  and  postmarked  by  April  25. 
1997. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  concerning  this 
action  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  Interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received  on  this 
action,  the  public  is  advised  that  this 
action  will  be  effective  May  27.  1997. 

NotUing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  foture 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 


A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  Three  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995,  memorandum  from  Ms.  Mary 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
603  and  604.  Alternatively,  the  EPA 
may  certify  that  the  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  See  46  FR 
8709.  Small  endties  include  small 
businesses.  Anall  not-for-profit 


IMI 
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enterprises,  and  governmental  entities 
with  jurisdictioo  over  populations  of 
less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I.  part  D  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Act.  preparation 
of  a  regulatory  flexibility  ailalysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  bom  basing 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A..  427  U.S.  246,  256-66  (S.Ct 
1976):  42  U.S.C.  section  7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22.  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate:  or  to 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law.  and  imposes 
no  new.  Accordingly,  no  additional 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submjssion  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(l)(A}  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 


the  Federal  Ka^ster.  This  nde  is  not  a 
"mayor  rule"  as  defined  by  5  U.SX!. 
•04(2). 

E.  Petition  for  Judicial  Review 

Under  section  307(bMl)  ef  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  27.  1997.  Filing  a 
petition  for  reconsideration  of  this  final 
rule  by  the  Regional  Administrator  does 
not  a^iect  the  finality  of  this  rule  for 
purposes  of  judicial  review:  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  or 
postpone  the  effectiveness  of  this  rule. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  See  section  307(b)(2). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
General  conformity.  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
dioxide,  Ozone,  Particulate  matter. 
Volatile  organic  compounds. 

Dated:  March  4, 1997. 
)erry  Clifibrd. 
Acting  Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


Records  Center  on  June  19, 1996,  and 
effective  on  August  2, 1996. 

(FR  E)dc.  97-7692  FiUd  3-25-97;  8:45  am] 
■ujNQcooE  easo  tc  r 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  GG— New  Mexico 

2.  Section  52.1620  is  amended  by 
adding  paragraph  (c)(65)  to  read  as 
follows: 

S  52.1620    Identification  of  plan. 

•         •         »         •         • 

(c)  *  •  • 

(65)  A  revision  to  the  New  Mexico 
State  Implementation  Plan:  New  Mexico 
Administrative  Code  Title  20  Chapter  2 
Part  98  "Conformity  of  General  Federal 
Actions  to  the  State  Implementation 
Plan",  as  adopted  on  June  14.  1996.  by 
the  New  Mexico  Environmental  Board, 
and  filed  with  the  State  Records  Center 
on  June  19.  1996,  was  submitted  by  the 
Governor  on  July  18.  1996. 

(i)  Incorporation  by  reference. 

(A)  New  Mexico  Administrative  Code 
Title  20  Chapter  2  Part  98  "Conformity 
of  General  Federal  Actions  to  the  State 
Implementation  Plan",  as  adopted  on 
June  14,  1996,  filed  with  the  Slate 
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Performance-Oriented  Packaging 
Standards;  Final  Transitional 
Provisions;  Revisions  and  Response 
to  Petitions  for  Reconsideration 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule;  editorial  revisions 
and  response  to  {>etitions  for 
reconsideration. 

StMMIARY:  On  September  26.  1996.  RSPA 
published  a  final  rule  which  amended 
the  Hazardous  Materials  Regulations  to 
incorporate  a  number  of  changes  based 
on  rulemaking  petitions  bora  industry, 
RSPA  initiatives  and  comments 
received  at  public  meetings,  to  the 
classification  of  certain  hazardous 
materials  which  are  poisonous  by 
inhalation  and  to  provisions  for  the 
manufacture,  use,  and  reuse  of 
hazardous  materials  packagings.  The 
intended  efi^ect  of  the  September  26. 
1996  rule  is  to  improve  safety,  reduce 
compliance  costs  to  offerors  and 
transporters  of  hazardous  materials, 
make  the  regulations  easier  to  use  aud 
correct  errors.  This  final  rule  corrects 
errors  in  the  September  26.  1996  final 
rule  and  responds  to  petitions  for 
reconsideration.  This  final  rule  also 
publishes  two  letters  denying  petitions 
for  reconsideration  of  a  provision  in  the 
September  26.  1996  final  rule. 

DATES:  The  amendments  in  this  final 
rule  are  effective  March  26,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Mclntyre.  telephone  (202)  366-8553. 
Office  of  Hazardous  Materials 
Standards.  Research  and  Special 
Programs  Administration,  Washington 
DC,  20590-0001. 

SUPPI.EMENTARY  INFORMATION: 

I.  Background 

On  December  21, 1990.  RSPA 
published  a  final  rule  (Docket  HM-181: 
55  FR  52402).  which  comprehensively 
revised  the  HMR  with  respect  to  hazard 
communication,  classification,  and 


packaging  requirements  based  on  the 
United  Nations  (UN)  Recommendations 
on  the  Transport  of  Dangerous  Goods 
(UN  Recommendations).  A  document 
responding  to  petitions  for 
reconsideration  and  containing  editorial 
and  substantive  revisions  to  the  final 
rule  was  published  on  December  20. 
1991  (56  FR  661241.  On  October  1.  1992, 
under  Dockets  HM-181  and  HM-189. 
RSPA  issued  editorial  and  technical 
corrections  to  the  regulations  published 
in  1991.  On  September  24. 1993,  RSPA 
issued  a  final  rule  under  Docket  HM- 
181F  (58  FR  50224)  which  made 
changes  to  the  HMR  based  on  agency 
initiative  and  petitions  for  rulemaking 
received  since  the  December  20. 1991 
response  to  petitions  for 
reconsideration.  That  final  rule 
primarily  revised  requirements  with  a 
mandatory  compliance  date  of  October 
1, 1993,  as  provided  in  the  transitional 
provisions  in  §  171.14(b)(4). 

RSPA  published  a  notice  of  proposed 
rulemaking  (NPRM)  on  June  26,  1996. 
under  Docket  HM-181H  (61  FR  33216] 
to  address  most  remaining  issues 
associated  with  the  implementation  of 
Docket  HM-181  provisions  and  certain 
other  issues  arising  from  a  final  rule 
issued  December  29, 1994,  under  Docket 
HM-215A  [59  FR  67390).  These  issues 
were  raised  through  petitions  for 
rulemaking  and  agency  initiative. 

In  the  September  26, 1996  final  rule. 
RSPA  adopted  changes  to  numerous 
requirements  with  a  compliance  date  of 
October  1.  1996.  These  changes 
amended  provisions  concerning  hazard 
classification,  the  maintenance  and  use 
of  performance  packaging,  intermediate 
bulk  containers  (IBC),  portable  tanks, 
and  regulated  medical  waste. 

Following  publication  of  the  final 
rule.  RSPA  received  several  petitions  for 
reconsideration,  as  well  as  other 
correspondence  identifying  errors  or 
requesting  clarification.  This  document 
incorporates  editorial  and  technical 
revisions  RSPA  has  determined  are 
necessary  to  correct  or  clarify  the  final 
rule. 

Because  the  amendments  adopted 
herein  clarify  and  correct  certain 
provisions  of  the  September  26,  1996 
final  rule,  and  impose  no  new 
regulatory  burden  on  any  person,  notice 
and  public  procedure  are  unnecessary. 
For  these  same  reasons,  these 
amendments  are  being  made  effective 
without  the  usual  30-day  delay 
following  publication. 

n.  Summary  of  Regulatory  Changes 
Made  by  Section 

Listed  below  is  a  section-by-section 
summary  of  the  changes. 


Part  172 

Section  172.101.  Newly  added 
paragraph  (c)(10)(iii)  is  revised  for 
consistency  with  newly  revised 
paragraph  (c)(12)(iii). 

Section  172.101;  the  Hazardous 
Materials  Table  (HMT).  In  the  Docket 
HM-181H  NPRM.  a  packaging 
exception  was  proposed  for 
"Magnesium  powder  or  Magnesium 
alloys,  powder"  in  Packing  Groups  II 
and  III.  However,  the  final  rule  did  not 
indicate  this  exception  was  limited  to 
Packing  Groups  n  and  III  and  it  could 
be  inferred  that  a  packaging  exception  is 
authorized  for  Magnesium  powder  in 
Packing  Group  I.  This  final  rule  clarifies 
that  no  packaging  exception  is 
authorized  for  this  material  in  PG  I  by 
revising  Column  (8A)  of  the  HMT  to 
read  "None". 

Part  173 

Section  1 73.28.  The  footnote  to  the 
minimum  thickness  table  in  paragraph 
(b)(4)  is  revised  to  clarify  that  drums 
having  a  minimum  thickness  of  0.82 
mm  body  and  1.09"  mm  heads  which 
were  manufactured  and  marked  prior  to 
January  1,  1997  may  be  reused. 

Section  173.134.  RSPA  received  two 
petitions  for  reconsideration  of  a 
provision  to  authorize  certain  discarded 
cultures  and  stocks  of  infectious 
substances  to  be  described  and 
packaged  as  regulated  medical  waste 
rather  than  infectious  substances.  On 
February  11. 1997.  RSPA  denied  a 
petition  for  reconsideration  from 
Browning  Ferris  Industries  and  on 
February  13. 1997.  RSPA  denied  a 
petition  for  reconsideration  from  the 
Medical  Waste  Institute.  This  document 
publishes  verbatim  the  two  letters  as 
follows: 

February  11. 1997. 
Ms.  Mary  Ellen  Lynch. 
Director  of  Environmental  Policy,  Browning 
Ferris  Industries,  1350  Connecticut 
Avenue,  NW.,  Suite  1101.  Washington, 
DC  20036. 

Dear  Ms.  Lynch:  Tijis  letter  responds  to 
Browning  Ferris  Industries"  (BFI)  October  25, 
1996  petition  for  reconsideration  of  the 
provision  in  the  Research  and  S{>ecial 
Programs  Administrations  (RSPA)  final  rule 
(61  FR  50616;  September  26.  1996)  in  Docket 
HM-181H  tliat  expands  the  defmition  of 
regulated  medical  waste  to  include  waste 
cultures  and  stoclu  of  infectious  substances. 
RSPA  denies  BFI's  petition  for 
reconsideration  for  reasons  set  forth  in  the 
following  paragraphs. 

Prior  to  the  HM-181H  final  rule,  49  CFR 
173.134(a)(4)  limited  the  definition  of 
regulated  medical  waste  to  exclude  waste 
cultures  and  stocks  of  infectious  substances. 
The  final  rule  in  Docket  HM-181H  added  a 
new  paragraph  (b)(4)  to  Section  173.134 
authorizing  certain  waste  cultures  and  sloctcs 


(i.e..  those  in  Biosafety  Levels  1.  2  and  3,  as 
defined  in  the  Department  of  Health  and 
Human  Services'  (HHS)  Publication  No. 
(CDC)  93-8395,  Biosafety  in  Microbiological 
and  Biomedical  Laboratories,  3rd  edition. 
May  1993,  Section  II)  to  be  described  and 
pacicaged  as  regulated  medical  waste  rather 
than  infecUous  substances.  This  action 
resulted  in  those  materials  being  authorized 
in  non-bulk  UN  packagings  that  conform  to 
Packing  Group  II  performance  requirements. 

In  its  October  25, 1996  petition,  BFI 
petitions  RSPA  to  reconsider  revisions  to  49 
CFR  173.134  in  light  of  regulations  proposed 
on  June  10,  1996  (61  FR  29327).  by  HHSs 
Centers  for  Disease  Control  and  Prevention 
(CDC).  The  CDC  issued  its  final  rule,  entitled 
Additional  Requirements  for  Facilities 
Transferring  or  Receiving  Select  Agents,  on 
October  24, 1996  (61  FR  55190). 

In  its  petition,  BFI  made  three  major 
assertions,  which  are  quoted,  as  follows: 

RSPA  failed  to  consider  the  pending  CDC 
regulations  prior  to  promulgating  a  final 
regulations  (sic)  for  packaging  and 
transportation  of  cultures  and  stocks  of 
infecUous  substances. 

Given  the  Congressionally  mandated 
regulatory  scheme  now  pending  before  CDC. 
it  is  neither  reasonable  nor  in  the  public 
interest  for  RSPA  to  impose  another  more 
burdensome  regulatory  scheme  on  the  same 
materials  and  for  the  same  purpose  of 
regulating  the  interstate  (as  well  as  intrastate) 
transportaUon  of  infectious  agents — 
including  discarded  cultures  and  stocks  of 
infectious  agents — that  could  have  adverse 
consequences  for  human  health  and  safety. 
RSPA  should  reconsider  the  final  Section 
173.134  rule  and  promulgate  a  final  rule  tliat 
is  consistent  with  the  final  CDC  rule 
governing  shipping  and  handling 
requirements  for  facilities  that  transfer  and 
receive  select  infectious  agents  that  have  the 
potential  to  pose  a  severe  tiueat  to  public 
health  and  safety.  Discarded  cultures  and 
stocks  of  infectious  substances  other  tiian 
those  included  on  the  CDC  Appendix  A  list 
should  be  regulated  as  regulated  medical 
waste  pursuant  to  49  CFR  Part  173.134. 
including  the  packaging  regulations  of  that 
provision. 

With  regard  to  the  first  assertion,  when 
RSPA  published  its  final  rule  on  September 
26,  1996,  the  CDC  had  not  yet  issued  its  final 
rule.  At  the  time  RSPA  was  developing  its 
final  rule,  CDC  had  issued  only  a  notice  of 
proposed  rulemaking  (NPRM).  RSPA  was  not 
in  a  position  to  prejudge  the  provisions  of  the 
CDC  final  rule.  Because  numerous  changes 
could  have  been  made  before  the  rule  was 
finalized,  RSPA  did  not  rely  on  the  NPRM. 
In  fact.  CDC  solicited  comments  regarding 
those  agents  to  be  added  or  deleted  from  the 
proposed  list  and  in  its  final  rule  changed  the 
Hst  of  select  agents  that  BFI  asserts  RSPA 
should  have  considered.  In  its  final  rule,  CDC 
added,  revised,  and  removed  numerous 
entries  from  its  proposed  rule. 

With  regard  to  the  second  assertion.  RSPA 
has  not  imposed  "another  more  burdensome 
regulatory  scheme  on  the  same  materials  and 
for  the  same  purpose  of  regulating  the 
interstate  (as  well  as  intrastate)  transportation 
of  infectious  agents".  CEX:  and  RSPA  have 
jointly  regulated  infectious  substances  (or 
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"etiologic  agent*")  under  difisrent  statutory 
authority  for  many  years  and  have  taken 
step*  to  ensure  consistency  between  the  two 
agencies'  regulations  and  avoid  unnecessary 
overlap  of  requiremenU.  The  final  CDC 
regulations  address  different  issues  than  the 
HMR  and  focus  on  additional  requirements 
for  £acilities  that  transfer  or  receive  specified 
select  agents  that  are  capable  of  causing 
substantial  harm  to  human  health.  In  its 
preamble  to  its  final  rule.  CDC  sUtes: 

Several  commenters  were  concerned  about 
shipping  select  agents  and  about  acceptable 
carriers  and  carrier  responsibilities.  Nothing 
in  this  final  rule  is  iatend^  to  preempt  other 
applicable  regulations.  Select  agents 
included  under  this  final  rule  are  required  to 
be  packaged,  labeled  and  shipped  in 
accordance  with  all  applicable  federal 
regulations.  CDC  believes  that  compliance 
with  existing  fiederal  regulations  on 
packaging,  labeling  and  shipping  select 
.  agents,  in  combination  with  the  transfer 
requirements  of  this  final  rule,  provide 
sufficient  safeguards  for  safe  and  secure 
transport. 

In  summary,  the  RSPA  and  CDC  final  rules 
address  different  concerns  and  do  not  impose 
an  overlapping  scheme  on  the  same  materials 
for  the  same  purpose.  Compliance  with  both 
rules  is  feasible. 

Also  pertaining  to  BFI's  second  assertion. 
RSPA  has  not  imposed  "a  more  burdensome 
regulatory  scheme".  The  Jime  26, 1996 
NPRM  for  HM-181H  proposed  only  to 
incorporate  provisions  of  an  exemption. 
DOT-E  11588.  into  the  regulations.  EKDT-E 
11588  authorized  waste  cultures  and  stocks 
in  Biosafety  Levels  1.  2.  and  3  (as  defined  in 
HHS  Publication  No.  93-8395)  to  be 
described  and  packaged  as  regulated  medical 
waste  rather  than  infectious  substances.  The 
HK4-181  final  rule  is  conaistent  with  the 
NPRM  and  represents  a  relaxation  of  the 
eegulatory  scheme  for  these  wastejnaterials. 
With  regard  to  BFIs  third  assertion.  RSPA 
believes  that  BFIs  concern  is  that  select 
agenu  could  be  transported  as  regulated 
medical  waste  rather  than  as  infectious 
aubstances.  RSPA  agrees  with  BFI  that  it 
would  be  inAppropriate  for  these  virulent 
agents  to  be  transported  in  the  lower  integrity 
packagings  which  are  permitted  for  regulated 
medicai  waste.  The  CDC  final  rule  makes  it 
clear  (see  preamble  discussion  on  page 
55103)  that  select  agents  must  be  destroyed 
on-site  and  may  not  be  transported  for 
disposal  (i.e..  as  waate)  unless  they  have  first 
been  treated  and  destroyed.  Therefore,  it  is 
BSPA's  position  that  a  culture  or  stock  of  a 
•elect  agent  cannot  become  a  regiJated 
medical  waste  under  49  CFR  173.134  because 
the  CDC  regulations  for  destruction  on-site 
preclude  its  being  offered  for  transportation 
as  a  waste. 

For  the  above  reasons,  your  petition  for 
racoBsideratioB  is  denied.  If  BFI  has 
additional  inforiBatien  which  it  believes 
would  warrant  further  rulemaking  action  on 
this  iaaue.  we  recommend  that  it  submit  a 
petition  for  rulemaking  under  49  CFR  106.31 
outlining  the  recommended  rK«ng^»f  it 
believes  should  be  made  to  the  HMR,  and 
including  the  additional  iustification. 
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Sincerely. 

Alan  I.  Roberts.  . 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

February  13. 1997. 

Richard  S.  Moskowitz.  Esq.. 

Medico]  Waste  Institute.  4301  Connecticut 

Avenue.  NW..  Suite  300.  Washington,  DC 

20008. 

Dear  Mr.  Moskowitz:  This  letter  is  in 
response  to  the  Medical  Waste  Institute's  (the 
Institute)  October  23, 1996  petition  for 
reconsideration  of  the  provision  in  the 
Research  and  Special  Programs 
Administration's  (RSPA)  final  rule  (61  FR 
50616;  September  26,  1996)  in  Docket  HM- 
181H  that  authorizes  discarded  cultures  and 
stocks  of  infectious  substances  to  be 
descrit)ed  and  packaged  as  regulated  medical 
waste.  RSPA  denies  the  Institutes  petition 
for  reconsideration  of  the  final  rule  in  Docket 
HM-181H. 

The  Institute  alleged  that  RSPA  dismissed 
two  requests  submitted  by  the  Institute  in  its 
comments  to  the  June  26,  1996  notice  of 
proposed  rulemaking  (NPRM).  The  first 
request  was  to  allow  discarded  cultures  and 
stocks  to  be  packaged  in  packagings  (herein 
referred  to  as  "OSHA-authorized  packaging") 
conforming  to  bloodbome  pathogen 
standards  of  the  Department  of  Labor's 
Occupational  Safety  and  Health 
Administration  (OSHA),  which  are  permitted 
for  other  regulated  medical  waste  under 
Section  173.134(b)(3)(u).  The  Institute  also 
requested  that  RSPA  allow  private  carriers 
transporting  cultures  and  stocks  of  infectious 
substances  to  backhaul  non-food  products  in 
trailers  that  are  properly  disinfected.  The 
Institute  asserted  that  these  two  requests 
were  within  the  scope  of  the  rulemaking  in 
Docket  HM-iaiH  and  requested  that  RSPA 
reconsider  these  "dismissals." 

In  support  of  its  first  request,  the  Institute 
asserted  that  OSHA-authorized  packaging  has 
a  "proven  track  record"  in  ensuring  that  the 
public  is  protected  from  exposure  to 
hazardous  material  and  that  it  is  awaie  of  no 
incident  where  a  fiailure  of  an  OSHA- 
authorized  packaging  resulted  in  a  harmful 
release  of  discarded  cultures  and  stocks.  The 
Institute  also  maintained,  in  support  of  its 
second  request,  that  there  is  no  evidence  of 
a  health  risk  nor  any  recorded  incident  of 
disease  transmission  resulting  from 
backhauling. 

In  a  September  20, 1995  final  rule  on 
infectious  substances  (Docket  HM-181G), 
waste  cultures  and  stocks  wrere  excluded 
6x)m  the  definition  of  regulated  medical 
waste  and  ¥rere  subject  to  requirements 
applicable  to  no6-waste  cuituies  and  stocks 
of  infectious  substances.  In  the  preamble  to 
that  final  rule,  RSPA  noted  that  several 
conunenters  agreed  that  cultures  and  stocks 
contain  a  high  concentration  of 
microorganisms  that  have  the  potential  to 
cause  disease  in  humans  or  iinimii)<;  and 
require  special  handling.  The  final  rule 
required  cultures  and  stocks  of  infectious 
substances,  including  waate.  to  be  in  high 
integrity  packagiBgsxoafoMning  to  Section 
178.609. 

Subsequent  to  the  Docket  HM-iaiC  final 
rule.  RSPA  issued  an  exemption,  DOT-E 


11588,  which  authorized  discarded  cultures 
and  stocks  in  Biosafety  Levels  1,2,  and  3  (as 
defined  in  HHS  Publication  No.  93-8395)  to 
be  described  and  packaged  as  regulated 
medical  waste  rather  than  infectious 
substances.  As  an  alternative  to  more 
stringent  packagings  for  infectious  substances 
prescribed  in  Section  178.609,  RSPA 
authorized  UN  standard  packagings  meeting 
Packing  Croup  II  performance  levels,  but 
imposed  additional  safety  controls  by 
requiring  dedicated  vehicles  operated  by 
specialized  (i.e.,  private  and  contract) 
carriers.  In  granting  this  exemption,  RSPA 
intentionally  excluded  non-specification 
OSHA-authorized  packaging  permitted  for 
other  regulated  medical  waste  under  Section 
173.134(b)(3)(ii),  and  specifically  stated  in 
the  exemption  that  this  packaging  was  not 
authorized  because  these  packagings  provide 
a  lower  level  of  safety  than  other  packagings 
authorized  for  infectious  substances.  In 
addition,  RSPA  evaluated  modal 
requirements  prior  to  issuance  of  DOT-E 
11588  and  concluded  that  only  private  or 
contract  motor  carriers  using  vehicles 
dedicated  to  the  transportation  of  medical 
waste  are  authorized. 

The  June  26, 1996  HPMA  proposed  oidy  to 
incorporate  the  provisions  of  DOT-E  11588 
into  Section  173.134  of  the  regulations.  The 
NPRM  did  not  propose,  nor  request 
comments  concerning,  any  further  relaxation 
of  packaging  requirements  beyond  that 
provided  in  the  exemption.  There  are  no 
regulatory  provisions  for  use  of  packagings  of 
lesser  integrity  and  RSPA  is  not  aware  of  a 
"proven  track  record"  for  such  packagings. 
The  Institute's  petition  for  a  lower  level  of 
packaging  safety  than  adopted  in  the  HM- 
181H  final  rule  is  unjustified  based  on  the 
information  provided  by  the  Institute  and 
presenU  safety  concerns  that  have  not  been 
fully  analyzed.  Similarly,  the  request  to  allow 
private  carriers  transporting  discarded 
cultures  and  stocks  of  infectious  substances 
to  backhaul  "non-food  products  "  in  trailers 
that  are  "pro{)erly  disinfected"  raises 
technical  issues  not  addressed  in  the  NPRM 
(e.g.,  standards  for  cleaning  and  defining 
criteria  for  "non-food  products")  and  raises 
safety  concerns  about  the  "proper" 
disinfection  of  trailers  and  allowing  non-food 
products,  including  consumer  products,  to 
come  into  contact  with  medical  waste 
residue. 

Both  of  these  requested  changes  to  the 
HMR  raise  technical  and  safety  issues  that 
have  not  been  fiiUy  analyzed  and  resolved. 
At  the  present  time.  RSPA  does  not  have  the 
information  required  to  analyze  and  address 
these  issues.  Any  further  relaxation  of 
packaging  performance  level  or  revisions  to 
authorize  private  carriers  transporting 
cultures  and  stocks  of  infectious  substances 
to  backhaul  non-food  products  in  the  same 
vehicles  would  necessitate  additional  notice 
and  opportunity  for  comment,  as  required  by 
the  Administrative  Procedure  Act,  5  U.S.C. 
553  (b)  and  (c).  Therefoie,  RSPA  is  denying 
the  petition  forreconsideration  ef  the  final 
rule  in  Docket  HM-181H. 

A  petition  for  rulemaking  may  be  a  more 
appropriate  means  to  address  the  two 
changes  to  the  HMR  proposed  by  the 
Institute.  The  Institute  may  submit  a  petition 


for  rulemaking  under  Section  106.31 
outlining  any  specific  changes  it  believes 
should  be  made  to  the  HMR,  and  include 
information  sufficient  to  warrant  further 
rulemaking  action. 

Sincerely, 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Section  173.170.  The  first  sentence  in 
paragraph  (c)  is  amended  by  changing 
the  maximum  net  capacity  of  each  inner 
metal  or  plastic  receptacle  from  450  g 
(15.9  ounces)  to  454  g  (16  oimces). 

Paril7B 

Section  1 78.2.  A  new  paragraph  (f)  is 
added  to  clarify  that  packagings  may  no 
longer  be  manufactured  and  marked  to 
old  DOT  specifications  which  were 
removed  in  the  final  rule  under  Docket 
HM-181.  This  new  paragraph  replaces  a 
similar  prohibition  that  was  removed 
fiom  the  transitional  provisions  in 
§  171.14  in  the  September ,26, 1996  final 
nde. 

m.  Rulemaldng  Analyses  and  Notices 

A.  Executive  Order  12666  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
rule  is  not  considered  a  significant  rule 
luider  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034). 

The  economic  impact  of  this  rule  is 
expected  to  result  in  only  minimal  costs 
to  certain  persons  subject  to  the  HMR 
and  may  result  in  modest  cost  savings 
to  a  small  number  of  persons  subject  to 
the  HMR  and  to  the  agency.  Because  of 
the  minimal  economic  impact  of  this 
rule,  preparation  of  a  regulatory  impact 
analysis  or  a  regulatory  evaluation  is  not 
warranted. 

B.  Executive  Order  12612 

The  September  26,  1996  final  rule,  as 
amended  herein,  was  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  Federal  law 
expressly  preempts  State,  local,  and 
Indian  tribe  requirements  applicable  to 
the  transportation  of  hazardous  material 
that  cover  certain  subjects  and  are  not 
substantively  the  scune  as  Federal 
requirements.  49  U.S.C.  5125(b)(lK 
These  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  material; 

(2)  The  {lacking,  repacking,  handling, 
labeling,  marking,  and  placanling  of 
hazardous  material; 


(3)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  material .  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(4)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(5)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  material. 

This  final  rule  preempts  State,  local, 
or  Indian  tribe  requirements  concerning 
these  subjects  imless  the  non-Federal 
requirements  are  "substantively  the 
same"  (see  49  CFR  107.202(d))  as  the' 
Federal  requirements.  RSPA  lacks 
discretion  in  this  area,  and  preparation 
of  a  federalism  assessment  is  not 
wairranted. 

Federal  law  (49  U.S.C.  5125(b)(2)) 
provides  that  if  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects, 
DOT  must  determine  and  publish  in  the 
Federal  Register  the  effective  date  of 
Federal  preemption.  The  effective  dale 
may  not  be  earlier  than  the  90th  day 
following  the  date  of  issuance  of  the 
final  nde  and  not  later  than  two  years 
after  the  date  of  issuance.  RSPA  has 
determined  that  the  effective  date  of 
Federal  preemption  for  these 
requirements  in  the  September  26, 1996 
final  nde  will  be  January  1, 1997. 

C.  Regulatory  Flexibility  Act     ■ 

This  final  rule  responds  to  petitions 
for  reconsideration  and  agency  review. 
It  is  intended  to  make  editorial  and 
technical  corrections,  provide 
clarification  of  the  regulations  and  relax 
certain  requirements.  Therefore,  I  certify 
that  this  final  nde  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

D.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  ^nal 
nde.  .  ,  ^    .  i..-- 

E.  Regulation  Identifier  Number  (RIN) 

A  regtdation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regidatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 


List  of  Sulqeirts 

49  CFR  Part  172 

Hazardous  materials  transportation, 
Hazardous  waste.  Labels,  Markings, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  1 73  * 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  178 

Hazardous  materials  transportation. 
Motor  vehicle  safety.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  ^ 

In  consideration  of  the  foregoing,  49 . 
CFR  Chapter  1  is  amended  as  follows: 

PARTI 72— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS. 
HAZARDOUS  IMATERIALS 
COMMUNICATIONS.  EMERGENCY 
RESPONSE  INFORMATION.  AND 
TRAINING  REQUIREMENTS 

1.  The  authority  ciution  for  Part  172 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

2.  In  §  172.101,  paragraph  (c)(10)(iii) 
is  revised  to  read  as  follows: 


f  172.101    Purpose 
materials  table. 


and  uae  of  haiardoijs 


(C)«       *       *  :  ^  . 

(10)*  •   * 

(iii)  A  mixture  or  solution  not 
identified  in  the  Table  specifically  by 
name,  comprised  of  two  or  more 
hazardous  materials  in  the  same  hazard 
class,  shall  be  described  using  an 
appropriate  shipping  description  (e.g., 
"Flammable  liquid,  n.o.s.").  The  name 
that  most  apjm)priately  describes  the 
material  shall  be  used;  e.g.,  an  alcohol 
not  listed  by  its  technical  name  in  the 
Table  shall  be  described  &s  '^Alcohol, 
n.o.s."  rather  than  "Flammable  liquid, 
n.o.s.".  Some  mixtures  may  be  more 
appropriately  described  according  to 
their  application,  such  as  "Coating 
solution"  or  "Extracts,  flavoring  liqiud" 
rather  than  by  an  n.o.s.  entry.  Under  the 
provisions  of  subparts  C  and  D  of  this 
part,  the  technical  names  of  at  least  two 
components  most  predominately 
contributing  to  the  hazards  of  the 
mixttire  or  solution  may  be  required  in 
association  with  the  proper  shipping 


name. 


1172.101    (Amended] 

3.  In  §172.101,  in  the  Hazardous 
Materials  Table,  for  the  entry 


IMI 
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"Magnesium  powder  or  Magnesium 
alloys,  powder"  in  PG  I.  in  column  8A, 
the  entry  "151"  is  revised  to  read 
"None". 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
.AND  RACKAGINGS 

4.  The  authority  citation  for  Part  173 
contiBues  to  read  'as  follows: 

Authority:  49  U.S.C. -5102-5127;  49  CFR 
1.53. 

5.  In  §  173.28,  in  theXable  in 
paragraph  (bK4)(i).  the  footnote  is 

-revised  to  read  as  follows: 
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f  t73.1* 


racondHlonlnQ  and 


*  Matal  (buBw  or  jenicans  with  •  minanum 
Ihickmarof  0.S2  dob  body  utd  1U)9  mm 
h—dt  which  MB  mamifoctuwd-md  markod 
prior  to  Jaouny  1„  19S7  may  be  mued.  Maul 
dnuns  or  jarrioms  maauiactarad  and  iBBikad 
'vaaraftarjaauary  1. 1997,  and  intandad -for 
rmaa.  miut  ba  oaaatiuctad  with  a  minimum 
thkknaaa  of  0«2  mvbodymd  1.11  mm 


tlT&ITt 

6.  In  S 1 73.170.  in  the  fint  amtmca  of 
faragrq>h  (c).  the  wording  "450  g  (15.0 
ounomf'  is  revlMd  to  read  '^454  g  (16 
aancm)". 

PAirriTS-SPEClRCATIONS  FOR 
PACKAQMQS 

7.  The  authority  dtation  for  part  178 
continnw  to  raad  as  foUowrs: 


4«  UXC  S101-«127: 4«  CFR 


1.S3. 


8.  hi  S  178.2,  a  nafw  paragraph  (I)  is 
added  to  md  as  fallows: 


1170 


(f)  No  packaging  may  he 
BianufKturBd  or  marked  to  a  par-Wagf^g 
specificatian  that  was  in  effect  on 
September  30.  lOOl.and  tlaat  %vaB 
removed  from  this  part  178  by  a  rale 
published  in  the  Federal  ■sgjaiai  on 
December  21. 1900  and  ^hctive 
October  1. 1901. 


I  in  WaBhington.  DC  on  Maich  20. 
in7.  nndar  autlmrity  inhnplaii  in  49  CFR 
parti.' 

KalayS.C«jrHr. 

Deputy  Admiajatrator. 

(FR  Doc  97-755*  Filed  3-2S-97: 8:45  ami 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-ACOO 

Endangered  and  Threatened  Wflldlife 
and  Plants;  Detennination  of 
Endangered  Status  for  Three  Plants 
and  Threatened  Status  for  Rve  Plants 
From  Vernal  Pools  in  the  Central  Valley 
«fCaHfomla 

AGENCY:  Fish  and  Wildlife  Service, 
interior. 

ACTION:  Final  rule. 

-NUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  determines  endangered  status 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended  (Act)  for  three 
plants,  Orcuttia  pilosa  (hairy  Orcutt 
grass).  Orcuttia  viacida  (Sacramento 
Orcutt  grass),  and  Tuctoria  gnenei 
(Greene's  tuctoria);and  threatened 
status  for  five  plants,  CastiUeja 
campestrit  ssp.  niccuienta  (fleshy 
owl's-dover).  CTiomaesyce  hoowi 
(Hoover's  spurge).  Neottapfia  coluaana 
(Cohisa  gHM),  Orcuttia  iaoeqaabs  (San 
loeqiun  Valley  Orcutt  grass),  and 
Oruttia  teauh  (slendCT  Orcutt  grass). 
Between  publication  of  the  proposed 
and  fiaal  rules  for  these  species,  the 
Setvica  determined  that  OcMttia 
inoeifuaJlis,  which  was  originally 
peopoeed  as  endan^md.  should  be 
listed  as  threataned  due  to  leaser 
immediacy  and  magnitude  of  threats  to 
its  existence.  Thase  qiecies  yow  in  the 
besins  and  niargiiisx>f  vernal  pools  of 
the  Central  Valley  of  CaMiimia.  Habitat 
loss  and  dwyadatioa  due  to 
urbanization,  apii  alluial  land 
conversiaa.  livestock  grasing.  off- 
highway  vehiele  uoe^a  flood  control 
prolect.  a  highway  project,  aherad 
hydrologr,  landfill  prc^fects.  and 
competition  from  weedy  nonnative 
plants  imperil  the  continued  existence 
of  these  qgedes.  This  nile  implements 
Federal  protection  and  recovery 
provisions  afforded  by  the  Act  for  these 
eight  plants. 

DATE:  AprU  25. 1007. 
The  complete  file  for  this 
rule  is  available  for  public  mspection, 
by  appointment,  during  normal  business 
hours  at  the  Soccamento  Field  Office. 
U.S.  Fish  and  WiMUfo  Service,  3310  El 
Caminn  Avenue,  Suite  #130. 
Sarramento.  California  9S821-0340. 


row  RIIITMBI MTOMMTRM  CONTACT:  Ken 
Fuller  at  the  above  address  or  by 
telephone  at  916/970-2120  or  facsimile 
at  016/070-2128. 


SUPPt^MENTARY  INFORMATKM: 

Background 

Vernal  pools  in  the  Central  Valley  of 
California  were  a  conunon  and 
widespread  feature  in  pre-European 
times  (Holland  and  Jain  1977).  Although 
historic  amounts  of  vernal  pool  habitat 
losses  and  annual  loss  rates  have  been 
disputed,  Holland  estimated  that 
urbanization  and  other  factors  had 
eliminated  67  to  88  percent  of  the  vernal 
pools  in  the  Central  Valley  by  1973 
(Holland  1978,  and  Robert  Holland, 
consultant,  in  litt.  1992).  Public 
comments  and  additional  work 
regarding  the  number  of  remaining  acres 
of  vernal  pool  habitat  in  the  Central 
Valley  indicate  the  loss  of  vernal  pool 
habitat  is  closer  to  50  percent  than  67 
to  88  percent  (59  FR  48139;  R.  Holland, 
pars.  comm.  1996).  The  plants  disciissed 
herein  grow  only  in  vernal  i>ools  in 
California  and  have  experienced  minor 
to  major  population  and  habitat 
reductions  throughout  their  respective 
ranges.  Cahfomia  vernal  pools  are 
generally  smaU.  seasonally  aquatic 
ecosystems  that  an  inundated  in  the 
winter  and  dry  slowly  in  the  spring  and 
aummer,  malring  a  harsh,  uniqtie 
environment  Cyclical  wetting  and 
drying  create  an  iiniiy^nri  eoologioal 
situation  supporting  a  unique  biota. 
Many  plants  and  aninials  have  evolved 
to  possess  siich  specific  characteristics 
that  these  cnganisma  cannot  live  outside 
these  temporary  pools.  Four  other  listed 
species  may  occur  with  these  plants: 
The  vernal  pool  tadpole  shrimp 
(Lepidimis  peekardih  conaervancy  fdiy 
shrimp  (Branchinecta  conaervatio); 
longhom  foiry  shrimp  (B.  Icmmntenna); 
and  vernal  pool  fiuiy  shrin^iB.  lynchi). 
However,  no  dose  associations  are 
known  between  any  of  the  listed  shrimp 
qtecies  and  the  eight  plants  affected  by 
this  rule. 

The  Central  Valley  of  California 
consists  of  the  Secramento  Valley  in  the 
north  half  of  the  SUte  and  the  San 
Joaquin  Valley  in  the  south  half.  Within 
the  Central  Valley,  vernal  pools  are 
found  in  four  physiognphic  settings, 
eech  possessing  an  impervious  soil  laye 
relatively  close  to  the  surface.  These 
four  settings  include  high  terraces  with 
iron-silicate  or  volcenic  substrates,  old 
alluvial  terraces,  besin  rims  with 
daypan  soils,  and  low  valley  terraces 
with  silica-carbonate  claypans.  Due  to 
local  topognp)^  and  various  geological 
populations,  vernal  pools  are  usually 
clustered  into  pool  r«Mnp4ff^<n  Pools 
within  a  complex  typically  are 
aepented  by  a  distance  of  a  few  to 
•evetal  maters  and  may  Conn  dense, 
interconnected  mosaics  of  small  pools 
or  a  more  sparse  scattering  of  large 


pools.  Vernal  pool  habitats  and  the  eight 
plants  discussed  herein  are  found  over 
a  very  limited,  discontinuous, 
fragmented  area  within  the  Central 
Valley. 

Discussion  of  the  Eight  Species 

Neostapfia  colusana  (Colusa  grass)  is 
a  robust,  tufted  annual  that  grows  7  to 
30  centimeters  (cm)  (3  to  12  inches  (in)) 
in  height.  The  stems  are  decumbent 
toward  the  base  with  the  upper  portion 
erect  and  termi^iating  in  spike-like 
inflorescences  that  are  cylindrical, 
dense,  and  resemble  Fmall  ears  of  com. 
Because  of  this  unique  inflorescence, 
this  distinctive  plant  is  not  easily 
confused  with  any  others.  Joseph  Burtt- 
Davy  (1898)  collected  and  first 
described  N.  colusana  as  a  member  of 
the  genus  Stapfia.  Burtt-Davy  (1899) 
renamed  this  genus  Neostapfia  and 
shortly  thereafter,  Frank  Scribner  (1899) 
submerged  Neostapfia  within  the  genus 
Anthochloa.  Robert  Hoover  (1940) 
placed  this  species  in  the  resurrected 
monotypic  genus  Neostapfia. 

Neostapfia  colusana  has  been 
extirpated  bom  its  type  locality  in 
Colusa  County.  Seven  populations  of  N. 
colusana  in  Colusa,  Merced,  and 
Stanislaus  counties  have  been  lost. 
Three  populations  in  Merced  County 
and  one  occurrence  in  Stanislaus 
County  have  not  been  seen  in  many 
years  and  are  considered  to  possibly  be 
extirpated.  The  remaining  40 
populations  in  the  San  Joaquin  Valley 
are  concentrated  along  a  200  kilometer 
(km)  (98  mile  (mi))  stretch  of  the  eastern 
edge  of  the  San  Joaquin  Valley  in 
Stanislaus  and  Merced  counties. 
Additionally,  two  separate  populations 
occur  in  Solano  County  in  tiie 
Sacramento  Valley  and  another  two 
populations  are  found  in  Yolo  County. 
AU  populations  exist  on  private  lands, 
with  the  exception  of  one  population 
found  on  Castle  Air  Force  Base  (Merced 
County)  in  1993  and  one  population 
found  on  McClellan  Air  Force  Base 
(Yolo  County)  in  1993.  In  addition  to 
the  population  on  The  Nature 
Conservancy's  (TNC)  Jepson  Prairie 
Preserve  in  Solano  County,  this  plant  is 
afforded  some  protection  via  a  970 
hectare  (ha)  (2,400  acre  (ac)) 
conservation  easement  pvurhased  by 
TNC  at  the  Flying  M  Ranch  in  Merced 
County  (R.  Alfandre,  TNC,  pers.  comm. 
1994).  "The  overall  trend  for  Colusa 
grass  is  one  of  decline"  (California 
Department  Fish  and  Game  (CDFG) 
1992a). 

Orcuttia  inaequalis  (San  Joaquin 
Valley  Orcutt  grass)  is  a  tufted  aimual 
that  reaches  5  to  15  cm  (2  to  6  in)  in 
height.  The  grayish,  pilose  (bearing  soft, 
straight  hairs)  plants  have  several 


spreading  to  erect  stems,  each 
terminating  in  a  spike-like 
inflorescence.  At  maturity,  the  spikelets 
of  the  plant  are  aggregated  into  a  dense, 
hat-shaped  cluster,  which  separates 
them  from  other  members  of  the  genus 
Orcuttia.  Additionally,  the  lemmas 
(lower  bracts  enclosing  the  grass  floret) 
are  deeply  cleft  into  five  prominent 
teeth  which  may  be  sharp-pointed  or 
have  awns  that  are  0.5  millimeters  (mm) 
(0.2  in)  long.  The  middle  tooth  is 
conspicuously  longer  than  the  four 
laterals.  Orcuttia  inaequalis  does  not 
occur  with  any  other  species  of 
Orcuttia.  The  species  most  closely 
resembles  O.  califomica  and  O.  viscida. 
The  former  does  not  have  the  long 
central  lemma  tooth  and  lacks  the 
grayish  appearance,  whereas,  the 
spikelets  of  the  latter  are  more 
congested  toward  the  apex  of  the 
inflorescence,  but  not  as  much  as  in  O. 
inaequalis.  Orcuttia  inaequalis  has  also 
smaller  lemmas,  noncurving  lemma 
teeth,  and  smaller  seeds.  Orcuttia 
inaequalis  grows  with  Neostapfia 
colusana  at  five  sites  in  the  San  Joaquin 
Valley. 

Klyver  first  collected  and  identified 
Orcuttia  inaequalis  as  O.  califomica 
near  Lane's  Bridge  in  Fresno  Coimty  in 
1927  (Klyver  1931).  Hoover  (1936a) 
described  O.  inaequalis  as  a  distinct 
species,  but  reduced  the  species  to  a 
variety  of  O.  califomica  in  1941  (Hoover 
1941).  Reeder  (1982)  determined  O. 
inaequalis  to  be  a  distinct  species  based 
on  seed  proteins,  chromosome  numbers, 
and  morphological  characteristics. 
Sixteen  populations  of  O.  inaequalis 
have  been  lost  in  Fresno,  Madera, 
Merced,  and  Stanislaus  counties. 
Additionally,  three  populations  of  O. 
inaequalis  have  not  been  seen  in  some 
years  of  surveying  and  are  considered 
possibly  extirpated.  The  remaining  23 
populations,  mostly  in  southeastern  San 
Joaquin  Valley  in  Fresno,  Merced,  and 
Madera  counties,  are  discontinuously 
scatiered  over  a  79  km  (36  mi)  range. 
Two  populations  are  on  Federal  land, 
one  managed  by  the  Bureau  of  Land 
Management  (BLM)  and  one 
transplanted  population  by  the  Biuvau 
of  Reclamation  (BOR),  while  the 
remaining  21  populations  are  found  on 
private  lands.  Three  populations  of  O. 
inaequalis  are  protected  by  a 
conservation  easement  with  TNC  at  the 
Flying  M  Ranch  in  Merced  County. 
"The  general  trend  for  San  Joaquin 
Valley  Orcutt  grass  is  one  of  decline" 
(CDFG  1991b). 

Orcuttia  pilosa  (hairy  Orcutt  grass)  is 
a  densely  tufted,  usually  densely  pilose 
annual  reaching  about  5  to  20  cm  (2  to 
8  in)  in  height.  The  stems  are  erect  or 
decumbent  at  the  base.  The 


inflorescence  is  spike-like  and  rather 
elongate,  with  the  spikelets  remote  on 
the  axis  below  and  usually  strongly 
congested  above.  The  equal-length 
lenmias  are  deeply  cleft  into  fine  teeth 
that  are  sharp-pointed  or  short-awned. 
Orcuttia  pilosa  and  O.  tenuis  grow 
together  over  a  portion  of  their 
respective  ranges  but  are  readily 
distinguished,  as  the  stems  of  O.  pilosa 
are  simple,  tiller  freely  from  the  base 
and  never  branch  from  the  upper  nodes. 
Additionally,  the  spikelets  of  O.  pilosa 
are  strongly  congested  at  the  apex  of  the 
inflorescence  and  the  stems  and  leaves 
are  larger.  Orcuttia  pilosa  occurs 
infrequently  with  Tuctoria  greenei,  but 
these  two  grasses  can  be  readily 
distinguished. 

Hoover  collected  Orcuttia  pilosa  in 
1938  irom  a  single  locality  in  eastern 
Stanislaus  County,  at  the  time 
considering  these  specimens  to  be  a 
more  robust  form  of  O.  tenuis.  He  used 
one  of  these  specimens  as  the  type  for 
a  new  species,  O.  pilosa,  which  he 
described  after  examining  additional 
collections  from  Merced  and  Madera 
counties  in  San  Joaquin  Valley  (Hoover 
1941).  Orcuttia  pilosa  occurs  along  a 
490  km  (223  mi)  stretch  on  the  eastern 
margin  of  the  San  Joaquin  and 
Sacramento  valleys  frtim  Tehama 
County  south  to  Stanislaus  County  and 
through  Merced  and  Madera  counties. 
Previously,  34  populations  of  O.  pilosa 
were  known.  Eleven  populations 
variously  have  been  extirpated  or  are 
presumed  extirpated  due  to  agricultural 
land  conversion,  urbanization,  and 
intensive  cattie  grazing  in  Madera, 
Merced,  Stanislaus,  and  Tehama 
counties.  Of  the  24  native,  extant 
populations  and  1  introduced 
population,  only  12  populations  are 
considered  to  be  stable  (Stone  et  al. 
1988;  J.  Silveira.  U.S.  Fish  and  Wildlife 
Service  (Service),  pers.  comm.  1994).  Of 
the  25  populations,  3  ungrazed 
populations  of  O.  pilosa  occur  on  the 
Sacramento  National  Wildlife  Refuge. 
One  population  of  O.  pilosa  occurs  on 
BOR  lands,  and  a  translocated  one 
occiu^  on  land  owned  by  California 
State  Department  of  Transportation.  The 
remaining  20  populations  occur  on 
private  lands  with  1  population  of  O. 
pilosa  in  Butte  County,  4  in  Stanislaus 
County,  6  in  Madera  County,  and  9  in 
Tehama  County.  Four  of  the  nine 
populations  of  O.  pilosa  in  Tehama 
County  are  located  on  the  TNC's  Vina 
Plains  Preserve.  However,  only  one  of 
these  sites  at  the  preserve  is  excluded 
from  an  agreement  allowing  cattle 
grazing  by  the  previous  landowner 
(Stone  et  al.  1988).  "The  overall  trend 
for  hairy  Orcutt  grass  is  one  of  decline 
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due  to  loss  of  vemai  pool  habitat" 
(CDFG  1991c). 

Orcuttia  viscida  (Sacramento  Orcutt 
grass)  is  a  densely  tufted,  pilose  annual 
that  reaches  2  to  ,10  cm  (1  to  4  in)  in 
height.  The  erect  stems  terminate  in 
spike-iike  inflorescences  that  are 
congested  at  the  apex.  The  plants  are 
viscid  (sticky)  even  when  young  and 
more  so  at  matu/ity.  Orcuttia  viscida 
develops  five-toothed  lemmas  6  to  7  mm 
(0.2  to  0.3  in)  long  with  the  middle 
tooth  conspicuously  longer  than  the 
four  laterals.  The  lemma  teeth  curve 
outward  at  matiuity,  giving  the 
inflorescence  a  distinct  bristly 
appearance.  Although  O.  viscida  is 
geographically  isolated  from  all  other 
members  of  the  genus,  it  most  closely 
resembles  O.  inaequalis,  but  can  be 
separated  as  described  above  under  the 
discussion  of  O.  inaequalis. 

Hoover  collected  Orcuttia  viscida  in 
1941  from  a  vernal  pool  near  Folsom  in 
Sacramento  County  and  described  it  as 
a  variety  of  O.  califomica  (Hoover 
1941).  Reeder  elevated  O.  viscida  to 
specific  rank  based  on  differences  in 
chromosome  number,  seed  size,  and 
other  morphological  characteristics 
(Reeder  1980.  1982).  Orcuttia  viscida 
possesses  the  narrowest  range  of  the 
eight  species  proposed  for  listing  herein. 
Orcuttia  viscida  occurs  within  a  350 
square  km  (135  square  mi)  area  in 
eastern  Sacramento  County.  Only  40  km 
(18  mi)  separates  the  northernmost  from 
the  southernmost  population.  Two  of 
the  nine  known  populations  have  been 
extirpated.  Presently,  three  populations 
are  found  on  private  lands  and  four 
populations  are  located  on  non-Federal 
public  lands  (one  area  owned  by  a 
public  municipality,  one  owned  by  the 
County  of  Sacramento,  one  by  the  City 
of  Fair  Oaks,  and  one  by  the  CDFG). 
"The  trend  for  Sacramento  Orcutt  grass 
is  one  of  rapid  decline"  (CDFG  1991d). 

Tuctoria  greenei  (Greene's  tuctoria)  is 
a  tufted,  more  or  less  pilose,  annual 
grass  that  grows  5  to  15  cm  (2  to  6  in) 
tall.  The  plant  develops  several  to  many 
erect  stems,  the  outermost  decumbent  to 
spreading  at  the  base,  with  each 
terminating  in  a  spike-like  inflorescence 
that  may  be  partially  enveloped  by  the 
uppermost  leaf.  The  lemmas  are 
strongly  ciuved  and  more  or  less 
truncate  at  the  apex. 

Vasey  (1891)  described  Tuctoria 
greenei  as  Orcuttia  greenei  from 
specimens  collected  by  Edward  Greene 
near  Chico  in  Butte  County  in  1890.  It 
remained  in  the  genus  Orcuttia  until 
Reeder  (1982)  described  the  genus 
Tuctoria  and  placed  the  former  O. 
greenei  into  the  new  genus  Tuctoria. 
Nineteen  populations  of  T.  greenei  have 
been  extirpated  or  are  possibly 


extirpated  in  Fresno,  Madera,  Merced, 
San  loaquin,  Stanislaus,  Tehama,  and 
Tulare  counties.  The  20  remaining 
populations  of  T.  greenei  occur  in  Butte, 
Glenn,  Merced,  Shasta,  and  Tehama 
counties.  The  present  range  of  this 
species  extends  567  km  (258  miles). 
With  the  exception  of  one  small 
population  of  50  plants  on  the 
Sacramento  National  Wildlife  Refuge, 
all  populations  are  on  private  lands, 
including  four  on  the  TNC's  Vina  Plains 
Preserve.  "The  general  trend  for 
Greene's  Orcutt  grass  is  one  of  decline 
as  a  result  of  habitat  alteration  and 
destruction  "  (CDFG  1991e). 

Orcuttia  tenuis  (slender  Orcutt  grass) 
is  a  weakly-tufted  and  sparsely-pilose 
annual  grass.  It  grows  about  5  to  15  cm 
(2  to  6  in)  in  height,  producing  one  to 
several  erect  stems  that  often  branch 
from  the  upper  nodes.  The  inflorescence 
of  this  plant  is  elongate,  with  the 
spikelets  usually  remote  along  the  axis 
and  slightly,  if  at  all,  congested  toward 
the  apex.  The  lemmas  are  deeply  cleft 
into  fine,  equal-length,  prominent  teeth 
that  are  sharp-pointed  or  short-awned. 
Orcuttia  tenuis  and  O.  pilosa  are  found 
growing  together  over  a  portion  of  their 
respective  ranges  but  are  readily 
distinguished  as  described  in  the 
discussion  of  O.  pilosa. 

Alice  Eastwood  first  collected 
Orcuttia  tenuis  in  1912  in  Shasta 
County.  These  specimens  were 
considered  to  be  O.  califomica  prior  to 
the  description  of  O.  tenuis  by 
Hitchcock  as  a  new  species  in  1934, 
based  upon  spikelet  arrangement  as  well 
as  lemma  tooth  morphology  (Hitchcock 
1934).  Orcuttia  tenuis  has  been 
extirpated  from  its  type  locality  in 
Shasta  County  and  four  other  sites  in 
the  vicinity  of  the  Redding  Municipal 
Airport.  Disjunct  populations  occur  in 
vernal  pools  on  renmant  alluvial  fans 
and  high  stream  terraces  and  recent 
basalt  flows  across  440  km  (220  mi) 
(Stone  et  al.  1988).  Orcuttia  tenuis  is 
restricted  to  northern  California,  with  2 
populations  occurring  in  Lake  County.  1 
in  Lassen  County,  2  in  Plumas  County, 
2  in  Sacramento  County,  19  (including 
one  translocated)  in  Shasta  County,  2  in 
Siskiyou  County,  and  32  in  Tehama 
County.  Thirty-nine  populations  are  on 
private  lands,  hi  addition  to  the 
populations  on  the  TNC's  Vina  Plains 
Preserve  in  Tehama  County,  The  Trust 
for  Public  Lands  has  obtained  a 
conservation  easement  on  the  Inks 
Creek  Ranch  in  Tehama  County  to 
protect  one  population  of  O.  tenuis  (M. 
Kelly,  BLM,  pers.  comm.  1993).  The 
City  of  Redding  owns  lands  containing 
two  populations.  The  United  States 
Forest  Service  (USES)  and  the  BIJ^ 
joinUy  have  prepared  a  management 


guide  for  one  of  the  ten  populations  on 
lands  administered  by  the  BLM  and 
three  of  the  nine  populations  on  those 
lands  administered  by  the  Lassen 
National  Forest  (B.  Corbin,  Lassen 
National  Forest,  pers.  comm.  1994;  J. 
Molter,  BLM,  pers.  comm.  1994; 
California  Natural  Diversity  Database 
(CNDDB)  1996).  "Although  discoveries 
of  additional  populations  in  recent  years 
have  extended  the  known  range  of  this 
species,  the  overall  trend  for  slender 
Orcutt  grass  is  one  of  decline  as  a  result 
of  habitat  alteration  and  loss"  (CDFG 
19910 

Castilleja  campestris  ssp.  succulenta 
(fleshy  owl's-clover)  is  a  glabrous, 
hemiparasitic  (parUy  parasitic)  annual 
herb  belonging  to  the  snapdragon  family 
(Scrophulariaceae).  The  stems  are 
simple  or  branched,  generally  5  to  25 
cm  (2  to  10  in.)  tall  with  brittle- 
succulent  or  brittie-fleshy,  entire, 
alternate  leaves.  The  branches  end  in  a 
dense,  short,  green  inflorescence  with 
bracts  equaling  or  exceeding  the  bright 
yellow  to  white  flowers  that  appear  in 
May.  Castilleja  campestris  ssp. 
succulenta  occurs  with  C.  campestris 
ssp.  campestris  in  Stanislaus  County, 
but  the  latter  can  be  distinguished  by  its 
usually  more  brittie  leaves,  shorter 
bracts^,  larger  corollas,  and  longer 
stigmata. 

Hoover  (1936b)  originally  described 
the  plant  as  Ortbocarpus  campestris  var. 
succulentus  from  specimens  at  its  type 
locality  in  beds  of  vernal  pools  near 
Ryer,  Merced  County.  He  subsequently 
elevated  it  to  a  full  species,  O. 
succulentus,  distinguishing  it  from  O. 
campestris  on  the  basis  of  leaf  and  bract 
shape  and  flexibility,  corolla  color,  and 
anther  cell  length  (Hoover  1968). 
Chuang  and  Heckard  (1991) 
significantiy  revised  Orthocarpus, 
subsuming  most  of  what  had  been 
called  Orthocarpus  into  the  genus 
Castilleja.  They  also  proposed  the  new 
combination  C.  campestris  ssp. 
succulenta.  This  small  annual  plant  was 
formerly  more  widespread  in  the 
Central  Valley  and  is  now  extirpated 
from  its  type  locality  near  Ryer  in 
Merced  County.  Additionally,  three 
populations  in  Fresno  County  have  not 
been  observed  for  some  years  and  are 
possibly  extirpated  (CNDDB  1996).  The 
plant  discontinuously  occius  in  the  San 
Joaquin  Valley  over  a  range  of  145  km 
(66  mi)  extending  through  northern 
Fresno,  western  Madera,  eastern 
Merced,  southeastern  San  Joaquin;  and 
Stanislaus  counties.  One  population 
occurs  on  lands  managed  by  the  BOR. 
one  on  lands  owned  by  the  California 
Department  of  Transportation,  and  two 
populations  on  land  managed  by  the 
BLM.  Thirty-two  populations  occur  on 


private  lands.  Of  these  populations, 
seven  occur  at  the  Flying  M  Ranch, 
where  TNG  has  a  conservation  easement 
(CNDDB  1996).  "The  overall  trend  for 
succulent  owl's  clover  is  one  of  decline" 
(CDFG  1991g). 

Chamaesyce  hooveri  (Hoover's 
spurge),  a  member  of  the  spurge  family 
(Euphorbiaceae).  is  a  prostrate,  glabrous 
annual  herb.  The  leaves  are  gray-green, 
asymmetric  at  the  base,  rounded  to 
kidney-shaped  and  have  small,  narrow 
white  teeth  around  the  margins.  The 
small  flowers  occur  singly  in  the  leaf 
axils.  Chamaesyce  ocellata  can  occur  in 
the  same  range  with  C.  hooveri  but  is 
readily  distinguished  by  its  spreading 
rather  than  prostrate  habit,  yellowish- 
green  color,  and  entire  leaf  margins. 
Chamaesyce  serpyllifolia  is  similar  to  C. 
hooveri.  Both  species  have  a  gray-green 
color  and  may  be  prostrate,  but  C. 
serpyllifolia  has  less  rounded  leaves, 
and  the  marginal  teeth  are  shorter  and 
are  usually  limited  to  the  leaf  apex. 
Neither  C.  ocellata  nor  C.  serpyllifolia 
have  been  documented  growing  together 
with  C.  hooveri  in  the  same  venial  pool. 

Hoover  first  collected  this  plant  in 
Tulare  County  in  1937.  Wheeler  (1940) 
described  it  as  Euphorbia  hooveri. 
Koutnik  (1985)  placed  this  species  in 
the  genus  Chamaesyce  based  on  the 
presence  of  a  sheath  around  the  vascular 
bundle,  its  sympodial  (lateral 
branching)  growth  habit,  and  its 
photosynthetic  pathway.  Chamaesyce 
hooveri  is  found  in  vernal  pools  on 
remnant  alluvial  fans  and  related 
depositional  stream  terraces  along  a 
stretch  of  528  km  (240  mi)  on  the 
eastern  margin  of  the  Central  Valley. 
Four  populations  of  C.  hooveri  are 
extirpated  or  are  possibly  extirpated  in 
Butte,  Tehama,  and  Tulare  counties.  Of 
the  25  extant  populations.  10 
populations  are  known  from  Glenn, 
Merced,  Stanislaus,  and  Tulare 
counties.  Three  populations  occur  at  the 
northern  end  of  Butte  County  and  the 
remainder  are  located  in  Tehama 
County.  Five  of  the  12  Tehama  County 
populations  occur  on  TNC's  Vina  Plains 
Preserve.  All  populations  are  on 
privately  owned  lands,  except  for  the 
four  populations  in  Glenn  County  found 
on  the  Sacramento  National  Wildlife 
Refuge  (CNDDB  1996;  J.  Silveira. 
Sacramento  National  Wildlife  Refuge, 
pers.  comm.  1994). 

Previous  Federal  Action 

Federal  actions  on  these  eight  species 
began  as  a  result  of  section  12  of  the 
Endangered  Species  Act  of  1973.  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  species  considered  to  be 
endangered,  threatened,  or  extinct  in  the 


United  States.  This  report,  designated  as 
House  Document  No.  94—51,  was 
presented  to  Congress  on  January  9, 
1975,  and  included  Castilleja 
campestris  ssp.  succulenta  (as 
Orthocarpus  succulentis  [sic]), 
Neostapfia  colusana,  Orcuttia 
inaequalis  (as  O.  califomica  var. 
inaequalis),  O.  pilosa.  O.  tenuis,  and  O. 
viscida  (as  O.  califomica  var.  viscida]  as 
endangered,  and  Chamaesyce  hooveri 
(as  Euphorbia  hooveri)  as  threatened. 
The  Service  published  a  notice  on  July 
1. 1975.  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  section  4(c)(2)  (petition 
provisions  are  now  found  in  section 
4(b)(3)  of  the  Act)  and  its  intention  to 
review  the  status  of  the  species  named 
therein.  The  seven  plants  above  were 
included  in  the  July  1. 1975.  notice.  On 
June  16, 1976.  the  Service  published  a 
proposal  (42  FR  24523)  to  determine 
approximately  1,700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  This 
list  of  1,700  plant  taxa  was  assembled 
on  the  basis  of  comments  and  data 
received  by  the  Smithsonian  Institution 
and  the  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1, 
1975.  Federal  Register  publication. 
Castilleja  campestris  ssp.  succulenta, 
Chamaesyce  hooveri,  Neostapfia 
colusana,  O.  inaequalis,  O.  pilosa,  O. 
tenuis,  and  O.  viscida  were  included  in 
the  June  16. 1976.  Federal  Register 
document. 

General  comments  received  in 
relation  to  the  1976  proposal  %vere 
summarized  in  an  April  26. 1978, 
publication  (43  FR  17909).  The 
Endangered  Species  Act  Amendments 
of  1978  required  that  all  proposals  over 
2  years  old  be  withdrawn.  A  1-year 
grace  period  was  given  to  those 
proposals  already  more  than  2  years  old. 
On  December  10, 1979,  the  Service 
published  a  notice  (44  FR  70796)  of  the 
withdrawal  of  the  June  16. 1976, 
proposal,  along  vnth  four  other 
proposals  that  had  expired. 

The  Service  published  an  updated 
Notice  of  Review  for  plants  on 
December  15, 1980  (45  FR  82480).  This 
notice  included  Castilleja  campestris 
ssp.  succulentus,  Chamaesyce  hooveri, 
Neostapfia  colusana,  Orcuttia 
inaequalis,  O.  pilosa,  O.  tenuis,  O. 
viscida,  and  Tuctoria  greenei  as  category 
1  candidates.  Category  1  candidates 
were  those  species  for  which  the  Service 
had  on  file  substantial  information  on 
biological  vulnerability  and  threats  to 
support  a  proposal  to  list  On  November 
28,  1983,  the  Service  published  a 
supplement  to  the  notice  of  review  (48 
FR  53640),  which  changed  Castilleja 


campestris  ssp.  succulentus  and  N. 
colusana  to  Category  2  candidates. 
Category  2  candidates  were  those 
species  for  which  data  in  the  Service's 
possession  indicated  that  listing  was 
possibly  appropriate,  but  for  which 
substantial  data  on  biological 
vulnerability  and  threats  were  not 
known  or  on  file  to  support  proposed 
rules.  The  plant  notice  was  again 
revised  on  September  27, 1985  (50  FR 
39526)  and  the  status  of  the  eight  plants 
remained  imchanged  from  the  1983 
supplement.  In  the  revision  of  the  plant 
notice  published  on  February  21,  1990 
(55  FR  6184),  N.  colusana  was  returned 
to  category  1  status.  In  1991  and  1992, 
the  Service  received  additional 
information  regarding  threats  to 
Castilleja  campestris  ssp.  succulenta, 
and  returned  this  species  to  category  1 
status.  As  published  in  the  Federal 
Register  on  February  28, 1996  (61  FR 
7596),  candidate  category  2  status  was 
discontinued  and  only  category  1 
sf>ecies  are  recognized  as  candidates  for 
listing  purposes. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  certain  findings 
on  pending  petitions  within  12  months 
of  their  receipt  Section  2(b)(1)  of  the 
1982  amendments  further  requires  that 
all  petitions  pending  on  October  13, 
1982,  be  treated  as  baving  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Castilleja  campestris  ssp. 
succulenta.  Chamaesyce  hooveri, 
Neostapfia  colusana.  Orcuttia 
inaequalis.  O.  pilosa.  O.  tenuis,  and  O. 
viscida,  because  the  1975  Smithsonian 
report  had  been  accepted  as  a  petition. 
In  October  of  1983  through  1991,  the 
Service  found  thet  the  petitioned  listing 
of  the  above  seven  plant  species  was 
warranted  but  precluded  by  other  higher 
priority  listing  actions. 

Aproposahto  list  Orcuttia  inaequalis, 
O.  tenuis.  O.  viscida,  and  Tuctoria 
greenei  as  endangered  and  Castilleja 
campestris  ssp.  succu7ento,  Chamaesyce 
hooveri,  Neostapfia  colusana,  and  O. 
pilosa  as  threatened  was  published  on 
August  5, 1993  (58  FR  41700).  This 
proposal  primarily  was  based  on 
information  supplied  by  reports  to  the 
California  Natural  Diversity  Data  Base, 
the  Status  Survey  of  the  Grass  Tribe 
Orcuttieae  and  Chamaesyce  hooveri 
(Euphorbiaceae)  in  the  Central  Valley  of 
California  (Stone  et  al.  1988),  and 
observations  by  numerous  botanists. 
Since  publication  of  the  proposed  rule 
for  these  species,  the  Service  has 
determined  that  Orcuttia  inaequalis. 
which  was  proposed  as  endangered, 
should  be  listed  as  threatened  due  to  a 
lesser  immediacy  and  magnitude  of 
threats  to  its  existence. 
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The  proyessliig  of  tki^fenal  hile  '^  """• 
conforms  with  the  Si^tvTce's  listiflp-'*'-'^"'^ 
priority  guidance  published  in  Que 
Federal  Register  on  December  5, 1996 
(61  PR  64475).  The  guidance  clarifies 
the  order  in  which  the  Service  will 
process  rulemakings  following  two 
related  events:  (1)  The  lifting,  on  April 
26,  1996,  of  the  moratorium  on  final 
listings  imposed  on  April  10,  1995 
(Public  Law  104-6),  and  (2)  the 
restoration  of  funding  for  listing  through 
passage  of  the  Omnibus  Budget 
Reconciliation  law  on  April  26,  1996, 
following  severe  funding  constraints 
imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996.  The  guidance  calls  for 
giving  highest  priority  to  handling 
emergency  situations  (Tier  1)  and 
second  highest  priority  (Tier  2)  to 
resolving  the  listing  status  of  the 
outstanding  proposed  listings.  This  final 
rule  falls  under  Tier  2.  At  this  time  there 
are  no  pending  Tier  1  actions.  This  rule 
has  been  updated  to  reflect  any  changes 
in  distribution,  status  and  threats  since 
the  effective  date  of  the  listing 
moratorium.  This  additional 
information  was  not  of  a  nature  to  alter 
the  Service's  decision  to  list  the  species. 

Summary  of  Comments  and 
Recommendations 

Upon  the  publication  of  the  August  5, 
1993,  proposed  rule  and  associated 
notifications  (58  FR  41700),  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  assist  the  Service  in 
determining  whether  listing  is 
warranted  for  these  species.  A  90-day 
comment  period  closed  on  November 
18, 1993.  Appropriate  Federal  ^d  State 
agencies,  county  and  city  governments, 
scientists,  and  interested  parties  were 
contacted  and  requested  to  comment. 
Individual  newspaper  notices  of  the 
proposed  rule  were  published  in  the 
Lake  County  Record-Bee,  Modesto  Bee. 
Record  Searchlight,  Visalia  Times-Delta, 
Siskiyou  Daily  News,  Madera  Tribune, 
Chico-Enterprise  Record,  Daily 
Republic,  Turlock  Daily,  Fresno  Bee. 
and  Sacramento  Bee  on  a  variety  of 
dates  bom  August  21  to  August  26, 
1993. 

In  response  to  the  publication  of  the 
proposed  rule,  William  Hazeltine, 
Environmental  Consultant,  Oroville, 
California,  requested  a  public  hearing  in 
a  letter  dated  August  16.  1993.  As  a 
result,  the  public  comment  period  was 
extended  to  November  18, 1993.  Notice 
of  the  public  hearing  was  published  in 
the  Federal  Register  (58  FR  52063)  and 
in  the  Sacramento  Bee,  a  newspaper 
with  a  large  regional  circulation.  A 
public  hearing  was  held  at  the  Hyatt 


Regency  Hdt^l  in  StfctifflWittf-ttri  "  >It" 
Novembefa.  1993;  fr«!ntf  6p%a  to^  Wtf.' 
Eleven  people  preseikted  oral  and'  *'■'-''  '■■ 
written  comments. 

During  the  comment  period,  the 
Service  received  comments  (letters  and 
oral  testimony)  from  27  people. 
Numerous  people  submitted  more  than 
one  comment  to  the  Service.  Seven 
comments  supported  the  listing,  12 
comments  opposed  the  listing,  and  8 
comments  are  viewed  as  neutral. 
Several  commenters  provided 
clarification  and  additional  detailed 
information  that  have  been  incorporated 
into  this  rule.  Opposing  comments  and 
other  comments  questioning  the 
proposed  rule  have  been  organized  into 
specific  issues.  These  issues  and  the 
Service's  response  to  each  are 
summarized  as  follows: 

Issue  1 .  One  commenter  stated  that 
the  population  of  Orcuttia  viscida  in  a 
vernal  pool  complex  within  a  preserve 
in  the  proposed  Sunrise-Douglas 
subdivision  is  not  threatened.  Another 
commenter  stated  that  tliis  same 
population  is  threatened  by  human 
distiubance. 

Service  Response:  The  Service 
reported  in  the  proposed  rule  that  one 
population  of  Orcuttia  viscida  was 
threatened  by  an  industrial  park 
development  in  eastern  Sacramento 
County  (CNDDB  1993).  This  industrial 
park  development  project  was  dropped 
from  further  consideration,  and  the 
Sunrise-Douglas  subdivision  has  been 
proposed  in  the  same  area  (George 
Clark,  California  Native  Plant  Society,  in 
litt.  1993).  The  proposed  subdivision 
includes  a  proposed  preserve  area, 
which  includes  the  vernal  pools 
containing  O.  viscida  and  O.  tenuis. 
Because  the  preserve  is  only  a  proposal, 
it  does  not  provide  any  protection  to 
these  plant  populations.  Detrimental 
effects  bom  herbicide  runoff,  invasion 
of  horticultural  exotics,  bicycle  riding, 
and  other  human  intrusions  have  been 
observed  in  other  preserves  adjacent  to 
subdivisions,  including  one  preserve  for 
O.  viscida  in  Sacramento  County.  The 
Service  considers  the  populations  at 
Sunrise-Douglas  to  be  imperiled  by 
similar  threats  as  discussed  in  Factor  E 
in  the  "Summary  of  Factors  Affecting 
the  Species." 

Issue  2.  One  commenter  stated  that 
one  population  of  Orcuttia  viscida  is  not 
threatened  by  the  Sacramento  County 
landfill.  Another  commenter  stated  that 
the  Sacramento  County  landfill 
threatens  this  same  population. 

Service  Response:  Recently,  the 
Sacramento  County  landfill  has  been 
expanded  because  the  current  use  area 
was  nearly  full  to  capacity.  During  the 
last  landfill  expansion  project,  the  area 
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Mand  having  one  population  of  Oteuttfd 
viscida,  was  avoided.  Because  the 
County  ciurently  does  not  own  land 
elsewhere  for  future  landfill  expansion 
and  has  not  announced  plans  to 
purchase  additional  land,  it  is 
reasonable  to  expect  that  any  future 
expansion  will  threaten  this  population. 
Moreover,  any  expansion  of  the  current 
landfill  area  will  destroy  potential 
habitat  for  O.  viscida  (Clark,  in  litt. 
1993). 

Issue  3.  One  commenter  stated  that 
loss  of  vernal  pool  habitat  from  many  of 
the  planned  housing  projects  and 
aggregate  mines  in  the  Central  Valley 
will  be  mitigated  by  vernal  pool 
creation.  Because  vernal  pool  creation 
has  been  successful  and  is  not 
experimental,  no  habitat  losses  exist  as 
claimed  by  the  Service. 

Service  Response:  Ferren  and  Gervitz 
(1990)  reviewed  21  vernal  pool  creation 
projects  and  stated  that  no  conclusive 
data  exist  to  substantiate  the  hypothesis 
"that  vernal  pools  can  be  restored  or 
created  to  provide  functional  values 
within  the  range  of  variability  of  natural 
pools."  In  a  review  of  53  mitigation- 
related  transplantation,  relocation,  and 
reintroduction  attempts  in  California, 
Peggy  Fiedler  (1991)  concluded  that  the 
success  rate  was  8  percent.  In  a  study  on 
the  preservation  and  management  of 
vernal  pools,  Jones  and  Stokes  (1990) 
concluded  that  the  science  of  vental 
pool  creation  is  still  in  its  infancy  and 
is  primarily  an  experimental  technique. 
Thus,  the  Service  maintains  that 
urbanization  contributes  to  on-going 
losses  of  natural  vernal  pool  habitat. 
The  Service  also  maintains  that  vernal 
pool  habitat  creation  efforts  are 
experimental  in  nature  at  this  time,  and 
are  generally  not  successful  (59  FR 
48136).  Proposed  subdivisions  and 
aggregate  mines  continue  to  threaten 
suitable  vernal  pool  habitat  and,  in 
some  cases,  populations  of  these  eight 
vernal  pool  plants. 

Issue  4.  One  commenter  stated  that 
the  Service  erroneously  calculated  the 
loss  of  vernal  popl  acreage  in  California 
and  suggested  that  the  number  of  acres 
of  vernal  pools  lost  was  far  less  than 
claimed  by  the  Service. 

Service  Response:  The  historical 
context  of  vernal  pool  losses  in 
California  in  the  proposed  rule  was  not 
intended  as  a  thorough,  exhaustive 
investigation  and  analysis  of  vernal  pool 
losses.  Retrospective  and  contradictory 
information  and  opinions  likely  will 
continue  to  generate  debate  on  this 
point.  The  relevant  issue  is  that  vernal 
pool  habitat  is  depleted  and  fragmented 
to  render  these  eight  vernal  pool  plants 


vulnerable  to  extinction  by  present  and 
foreseeable  threats  across  all  or  a 
significant  portion  of  their  respective 
ranges.  The  threats  to  vernal  pool 
habitat  and  the  eight  vernal  pool  plants 
are  discussed  in  the  "Summary  of 
Factors  Affecting  the  Species." 

Issue  5.  Several  commenters 
questioned  the  data  that  were  used  in 
the  proposed  rule  to  determine  that 
these  eight  vernal  pool  plants  warrant 
listing.  One  commenter  stated  that  the 
data  in  the  proposed  rule  were  in  error, 
incomplete,  and  inconclusive.  One 
conunenter  stated  that  the  data  were 
poor  because  the  status  survey  was  done 
in  2  drought  years. 

Service  Response:  The  Service  has 
received  reports  from  the  CNDDB. 
knowledgeable  botanists,  and  from  a 
field  status  survey  specifically  directed 
at  gathering  the  best  available  scientific 
and  commercial  information  on  the 
distribution  and  threats  to  these  eight 
vernal  pool  plants.  Information  bom 
botanical  collections  of  these  vernal 
pool  plants  that  date  bom  the  1890's 
was  utilized  in  the  preparation  of  the 
proposed  rule.  The  Service  received 
information  from  a  request  for 
information  from  Federal,  State,  and 
local  agencies  and  consulted 
professional  botanists  during  the 
preparation  of  the  proposed  rule. 
Destruction  and  loss  of  habitat  and 
extirpation  of  populations  of  these  eight 
vernal  pool  plants  from  a  variety  of 
causes  have  been  documented.  These 
species  of  plants  have  been  svuveyed  in 
drought  and  non-drought  years. 
Although  these  vernal  pool  plants  have 
variable  populations  and  new 
populations  may  be  found  in  the  future, 
the  same  threats  are  likely  to  apply  to 
any  newly  discovered  populations.  No 
data  were  provided  to  substantiate 
comments  that  the  findings  of  the 
proposed  rule  were  based  on  erroneous 
or  inconclusive  data. 

Issue  6.  Several  commenters  stated 
that  livestock  grazing  had  no  or  little 
adverse  or  possibly  a  beneficial  effiect  or 
was  necessary  for  the  survival  of  these 
eight  vernal  pool  plants  or  that  these 
plants  are  stable  and  thriving  as  a  result 
of  moderate  or  heavy  grazing.  One 
commenter  stated  that  drou^t,  not 
livestock  grazing,  was  responsible  for 
the  decline  of  Tuctoria  greenei.  Another 
commenter  stated  that  uriianization  and 
drought,  not  livestock  grazing,  was 
responsible  for  the  decline  of  T.  greenei. 

Service  Response:  Livestock  grazing 
may  have  adverse,  beneficial,  or  little 
effect  on  vernal  pool  plants  depending 
upon  a  wide  variety  of  circumstances. 
Grazing  varies  in  frequency,  intensity, 
timing,  duration,  and  kind  of  animal, 
resulting  in  widely  varying  impacts  to 


the  plant  communities  involved. 
Temperature  and  effective  spring 
rainMl  moisture  contribute  to 
difficulties  in  predicting  vernal  pool 
plant  growth  and  reproduction.  Thesis 
enviroimiental  factors  influence  the 
ability  to  determine  vernal  pool  plant 
availability  for  livestock  consumption 
and  identify  what  levels  of  consiunption 
are  not  likely  to  adversely  affect  long- 
term  plant  sustainability.  Grazing  on 
private  lands  occurs  at  many  of  the 
locations  of  these  eight  vernal  pool 
plants.  The  Service  is  aware  of  some 
populations  having  no  livestock  grazing 
on  them  for  over  40  years.  Additionally, 
the  Service  is  aware  of  numerous 
instances  where,  imder  a  specific  set  of 
circumstances,  livestock  grazing  has 
little  to  no  adverse  effect  on  some 
populations  of  these  eight  vernal  pool 
plants.  For  instance,  private  livestock 
grazing  in  California  commonly  occius 
in  the  winter  and  early  spring.  Direct 
impacts  from  grazing  and  trampling  are 
avoided  in  many  instances  because  the 
plants  have  yet  to  emerge  from  the 
vernal  pools  that  are  still  filled  with 
water  in  the  winter  and  early  spring. 
These  populations  have  been 
characterized  as  stable  and  thriving  and 
not  threatened  by  grazing,  given  a 
specific  set  of  management 
circimistances  (Stone  et  al.  1988). 
However,  it  would  be  inaccurate  to 
characterize  these  vernal  pool  plant 
populations  as  stable  and  thriving  as  a 
result  of  heavy  or  moderate  grazing. 
Documented  observations  of  positive, 
neutral,  and  detrimental  effects  of 
livestock  grazing  on  some  populations 
of  these  eight  vernal  pool  plants  exist 
(Stone  et  al.  1988). 

One  population  of  Tuctoria  greenei 
may  have  been  extirpated  as  a  result  of 
cattle  grazing  from  a  site  on  private  land 
near  Farmington,  San  Joaquin  County. 
This  population  was  last  seen  in  1936 
(Stone  et  al.  1988).  Three  populations  of 
T.  greenei  in  Merced  County,  two 
populations  in  Tehama  County,  and  one 
population  in  Stanislaus  County  are 
presumed  to  be  extirpated  as  a  result  of 
cattle  grazing  (Stone  et  al.  1988).  The 
last  time  any  of  these  populations  was 
documented  was  in  1981.  The  proposed 
rule  stated  that  livestock  grazing  was 
responsible  for  the  damaged  and 
declining  status  of  five  populations  of  T. 
greenei.  Alternatively,  anothw  five 
populations  of  T.  greenei  in  Tehama 
Coimty  are  not  threatened  by  current 
livestock  grazing  practices  and  were  not 
included  in  the  discussion  of  grazing 
threats  in  the  proposed  rule.  In  these 
five  specific  cases  in  Tehama  County, 
livestock  grazing  has  little  or  no  advene 
effect  and  is  compatible  with  the 


biological  seeds  for  the  long-term 
persistence  of  these  papulations. 

No  commenter  submitted  any  data  to 
substantiate  their  statements  that 
droughtand/or  urbanization  have 
caused  of  the  decline  of  Tuctoria 
greenei.  Populations  of  T.  greenei  and 
the  other  seven  vernal  pool  plants  have 
been  siuveyed  in  drought  and  non- 
drought  years.  In  regard  to  the 
likelihood  of  extirpation  due  to  drought, 
these  eight  vernal  pool  plants  have 
adapted  to  survive  extreme 
environmental  variations  like  drought 
Current  information  suggests  extirpation 
from  drought  is  unlikely,  except  for 
marginal  populations.  It  is  not  readily 
apparent  why  populations  may  not 
appear  consistently  on  a  given  site  and 
the  reasons  may  be  attributed  to  drought 
or  other  unknown  factors. 

The  best  scientific  and  commercial 
information  indicates  some  populations 
of  these  eight  vernal  pool  plants  may 
have  been  extirpated  as  a  result  of 
livestock  grazing  and  that  other 
populations  are  adversely  impacted  by 
livestock  grazing  (Stone  et  al.  1988).  The 
Service  maintains  that  current 
information  suggests  that  livestock 
grazing,  under  certain  conditions,  may 
be  detrimental  to  some  of  these  eight 
vernal  pool  species.  The  determination 
of  whether  impacts  from  livestock 
grazing  are  positive,  neutral,  or 
detrimental  to  these  vernal  pool  plants 
is  made  on  a  site-by-site  basis  for 
specific  populations  and  is  based  upon 
dociunented  observations.  Livestock 
grazing  is  only  one  of  niunerous 
activities  adversely  affecting  these  eight 
vernal  pool  plants.  Additional 
information  regarding  livestock  grazing 
may  be  found  in  "Factor  C"  in  the 
"Summary  of  Factors  Affecting  the 
Species." 

Issue  7.  Several  commenters  stated 
that  the  listing  of  these  eight  vernal  pool 
plant  species  will  have  an  adverse 
impact  on  cattle  ranching  and  that  the 
Service  needs  to  consider  the  economic 
effects  of  listing. 

Service  Response:  Under  section 
4(b)(7)(A),  a  listing  determination  must 
be  based  solely  on  the  best  scientific 
and  commercial  data  available.  The 
legislative  history  of  this  provision 
clearly  states  the  intent  of  Congress  to 
"ensure"  that  listing  decisions  are 
"based  solely  on  biological  criteria  and 
to  prevent  non-biological  considerations 
from  affscting  such  decisions",  H.  R 
Rep.  No.  97-835. 97th  Cong.  2d  Sess.  19 
(1982).  As  frirther  stated  in  the 
legislative  history,  "Applying  economic 
criteria  *  •   •  to  any  phase  of  the 
species  listing  process  is  applying 
economics  to  the  determinations  made 
under  section  4  of  the  Act  and  is 
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specifically  re)ected  by  the  inclusion  of 
the  word  "solely"  in  this  legislation,"  H. 
R.  Rep.  No.  97-835,  97th  Cong.  2d  Sess. 
19  (1982).  Because  the  Service  is 
precluded  Crom  considering  economic 
impacts  in  a  final  decision  on  a 
proposed  listing,  the  Service  has  not 
examined  such  impacts  to  the  cattle 
industry  or  other  business  that  may  be 
caused  by  the  listing  of  these  eight 
vernal  pool  species. 

Issue  8.  One  commenter  stated  that 
livestock  operators  create  vernal  pool 
habitat  by  building  stock  ponds. 

Service  Response:  Although  some 
popidations  of  Orcuttia  tenuis  are  found 
in  livestock  ponds,  such  habitat  is 
artificial  and  does  not  support  the 
biological  functions  and  values  of 
natural  vernal  pools.  Additionally, 
artificial  livestock  stock  ponds  are  only 
a  temporary  feat\ire  of  surface 
hydrology.  Lack  of  maintenance  or 
changing  land  uses  can  cause  such  a 
livestock  pond  to  disappear.  The 
Service  considers  that  livestock  ponds 
represent  temporary  artificial  rehige  that 
is  not  ecologically  viable  for  the  eight 
vernal  pool  plants  to  sustain 
themselves. 

Issue  9.  One  commenter  stated  the 
Service  should  assess  impacts  from 
grasshopper  predation  on  these  eight 
vernal  pool  plants. 

Service  Response:  Grasshopper 
predation  has  been  recorded  only  twice 
in  the  history  of  monitoring  information 
on  these  eight  vernal  pool  plants.  The 
Service  does  not  consider  grasshopper 
predation  a  serious  threat  to  these  eight 
vernal  pool  plants. 

Issue  10.  Several  commenters  stated 
that  these  vernal  pool  plant  species  are 
in  preserves  and  do  not  require  more 
protection.  One  commenter  stated  that 
piecemeal  protection  may  not  prevent 
extinction  of  these  species.  Another 
commenter  stated  that,  in  sp)ecific  cases, 
some  of  the  existing  preserves  do  not 
protect  these  plants. 

Service  Response:  The  likelihood  of 
the  long-term  survival  of  any  of  the 
eight  vernal  pool  plants  is  difficult  to 
predict  with  the  best  scientific  methods. 
Ehfficulties  and  uncertainties  in 
predicting  extinction  of  species  involve 
knowledge  of  many  interrelated  factors 
including;  the  biological  status  of  the 
species,  the  genetic  structvue  within  and 
among  populations  of  a  8peci^8,  the 
significance  of  contributions  of  marginal 
populations  to  the  genetics  of  the 
species,  the  rate  and  direction  of  gene 
flow,  historic  or  ciurent  population 
bottienecks,  genetic  drift,  and 
inbreeding.  Upon  listing  of  the  eight 
vernal  pool  plants,  the  Service  will 
undertake  preparation  of  a  recovery 
plan  for  vernal  pool  ecosystems  in 


California.  The  recovery  plan  will 
include  all  federally  listed  and 
candidate  vernal  pool  species  and  have 
the  goal  to  delist  the  species. 
Implementation  of  the  recovery  plan 
will  help  provide  more  than  piecemeal 
protection. 

While  a  few  populations  of  some  of 
these  vernal  pool  plants  are  found  on 
preserves,  most  populations  are  located 
on  private  lands  and  are  not  secure.  In 
the  few  cases  where  some  of  these 
species  are  in  preserves  on  privately 
owned  lands,  the  preserves  are  not 
managed  specifically  for  these  plants 
and  threats  arise  from  sources  other 
than  habitat  destruction.  For  example, 
one  commenter  stated  that  one 
population  of  Neostapfia  colusana 
located  in  a  preserve,  Jepson  Prairie, 
owned  by  TNC,  is  threatened  by 
competition  from  a  nonnative, 
aggressive  weed,  common  frog-fruit 
{Phyla  nodiflora  var.  nodiflora). 
Furthermore,  a  population  of  Orcuttia 
viscida,  located  on  a  preserve  owned  by 
CDFG,  is  adversely  affected  by  runoff 
from  an  adjacent  housing  development 
that  has  changed  the  hydrology  of  the 
vernal  pool  complex.  For  additional 
information  regarding  protection  of 
individual  populations,  please  refer  to 
the  "Background"  and  the  "Summary  of 
Factors  Affecting  the  Species." 

Issue  11.  Several  commenters  stated 
that  the  Service  must  complete  a 
Takings  Implication  Assessment  under 
Executive  Order  12630. 

Service  Response:  The  U.S.  Attorney 
General  has  issued  guidelines  to  the 
Department  of  the  Interior  (Department) 
on  the  implementation  of  Executive 
Order  12630,  "Governmental  Actions 
and  Interference  with  Constitutionally 
E*rotected  Property  Rights."  Under  these 
guidelines,  a  special  rule  applies  when 
an  agency  within  the  Department  is 
required  by  law  to  act  without 
exercising  its  usual  discretion.  The 
provisions  in  the  guidelines  relating  to 
non-discretionary  actions  clearly  are 
applicable  to  the  determination  of 
endangered  or  threatened  status  for  the 
vernal  pool  plants  in  this  rule. 

In  this  context,  an  agency's  action 
might  be  subject  to  legal  challenge  if  it 
did  not  consider  or  act  upon  economic 
information.  In  these  cases,  the  Attorney 
General's  gmdelines  state  that  Takings 
Implication  Assessments  (TIAs)  shall  be 
prepared  alter,  rather  than  before,  the 
agency  makes  the  decision  upon  which 
its  discretion  is  restricted.  The  purpose 
of  the  TIAs  in  these  s{>ecial 
circiunstances  is  to  inform  policymakers 
of  areas  where  unavoidable  taking 
exposures  exist.  Such  TIAs  shall  not  be 
considered  in  the  mwUng  of 
administrative  decisions  that  must,  by 


law,  be  made  without  regard  to  their 
economic  impact.  In  enacting  the 
Endangered  Species  Act,  Congress 
required  that  die  Department  list  species 
based  solely  upon  scientific  and- 
commercial  data  indicating  whether  or 
not  they  are  in  danger  of  extinction. 
Thus,  by  law  and  U.S.  Attorney 
guidelines,  the  Service  caimot  conduct 
such  TIAs  prior  to  listing.  However,  the 
Service  will  be  preparing  a  Takings 
Implication  Assessment  regarding  this 
listing  after  the  listing  becomes  final. 

Issue  12.  Several  commenters  stated 
that  the  Service  needs  to  complete  a 
Regulatory  Impact  Analysis,  as  directed 
by  Presidential  Executive  Order  12291, 
for  the  proposed  rule  for  the  eight  vernal 
pool  plants. 

Service  Response:  The  Endangered 
Species  Act  requires  that  listing 
decisions  be  made  solely  on  the  basis  of 
biological  information.  The  legislative 
history  of  the  1982  amendments  to  the 
Act  states: 

"The  Committee  of  Conference  *   *   * 
adopted  the  House  language  which 
requires  the  Secretary  to  base 
determinations  regarding  the  listing  or 
delisting  of  species  'solely'  on  the  basis 
of  the  best  scientific  and  commercial 
data  available  to  him.  As  noted  in  the 
House  Report,  economic  considerations 
have  no  relevance  to  determinations 
regarding  the  status  of  species  and  the 
economic  analysis  requirements  of 
Executive  Order  12291,  and  such 
statutes  as  the  Regulatory  Flexibility  Act 
and  the  Paperwork  Reduction  Act,  will 
not  apply  to  any  phase  of  the  listing 
process."  H.R.  Conf.  Rep.  No.  835,  97th 
Cong.,  2d  Sess.  20  (1982);  accord.  H.R 
Rep.  No.  567,  97Ui  Con.,  2d  Sess.  12, 
19-20  (1982);  S.  Rep.  No.  418.  97th 
Cong.,  2d  Sess.  4  (1982). 

The  Service  has  concluded  that  the 
analyses  required  by  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12291  are  not  applicable  to  listing 
determinations.  Additionally,  Executive 
Order  12291  was  revoked  by  issuance  of 
Executive  Order  12866  on  September 
30,  1993. 

Issue  13.  Several  commenters  stated 
that  the  Service  must  prepare  an 
Environmental  Impact  Statement  (EIS), 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA),  on  this  rule. 

Service  Response:  For  the  reasons  set 
out  in  the  NEPA  section  of  this 
document,  the  Service  has  determined 
that  the  rules  issued  pursuant  to  section 
4(a)  of  the  Act  do  not  require  the 
preparation  of  an  EIS.  The  Federal 
courts  have  held  in  Pacific  Legal 
Foundation  v.  Andrus.  657  F2d.  829 
(6th  Circuit  1981)  that  an  EIS  is  not 
required  for  listing  under  the  Act  The 
court  decision  noted  that  preparing  an 


EIS  on  listing  actions  does  not  further 
the  goals  of  NEPA  or  the  Act. 

Issue  14.  One  commenter  stated  that 
the  Service  was  uncooperative  and 
inaccessible  regarding  the  notification  of 
the  proposed  rule.  Another  commenter 
stated  that  the  Service  needs  to  conduct 
a  hearing  for  the  proposed  rule  to  list 
these  eight  vernal  pool  plants  in  Butte 
County  because  the  Butte  County  Board 
of  Supervisors  passed  a  resolution  that 
directs  all  government  agencies  to 
inform  them  of  any  action  that  may 
affect  their  economics,  customs,  or 
culture. 

Service  Response:  The  Service 
published  a  notice  of  the  proposed  rule 
regarding  these  eight  vernal  pool  plants 
in  the  Federal  Register  on  August  5, 
1993.  On  August  16,  1993,  the  Service 
mailed  out  over  125  notifications  of  the 
proposed  rule  to  Federal,  State,  and 
county  entities,  and  individuals. 
Additionally,  the  Service  published 
public  notices  regarding  the  proposed 
rule  in  the  following  newspapers — 
Chico-Enterprise  Record,  Fresno  Bee, 
Fairfield  Daily  Republic,  Lake  County 
Record-Bee,  Madera  Tribune,  Modesto 
Bee,  Redding  Record  Searchlight, 
Siskiyou  Daily  News,  Sacramento  Bee, 
Turlock  Daily,  and  Visalia  Times-Delta. 

In  regard  to  notification  of  the  public 
hearing,  one  request  for  a  public  hearing 
was  received.  In  accordance  with  the 
Endangered  Species  Act,  the  Service 
determined  that  the  request  for  a  public 
hearing  was  received  during  the 
comment  period  and  scheduled  a  public 
hearing  in  a  large  city,  Sacramento,  that 
is  located  in  the  center  of  the  range  of 
the  eight  species  proposed  for  listing. 
The  notification  of  the  public  hearing 
and  extension  of  the  comment  period 
was  published  in  the  Federal  Register 
on  October  6, 1993  (58  FR  52063)  and 
shortly  thereafter  published  in  the 
Sacramento  Bee,  a  local  newspaper  with 
a  large  circulation.  The  Service  also 
mailed  the  notification  of  public  hearing 
and  extension  of  comment  period  to 
interested  parties.  The  Service 
maintains  that  adequate  public 
notification  was  given  in  regard  to  the 
notification  of  the  proposed  rule,  the 
public  hearing,  and  extension  of 
comment  period  for  the  eight  vernal 
pool  plants  proposed  for  listing.  The 
perception  of  the  Service  as 
uncooperative  and  inaccessible  is 
regrettable.  We  will  continue  to  strive 
for  complete  satisfaction  in  our 
communication  with  the  public. 

Issue  15.  One  commenter  stated  that 
the  Service  needs  to  designate  critical 
habitat.  Another  commenter  stated  that 
critical  habitat  should  not  be 
designated.  Another  commenter  stated 
that  the  Service  needs  to  designate 


critical  habitat  for  people  to  find  more 
populations  of  these  eight  vernal  pool 
plants. 

Service  Response:  The  Service 
believes  that,  at  this  time,  the  threat 
posed  by  designating  critical  habitat 
outweighs  any  potential  benefit.  As 
discussed  in  the  "Summary  of  Factors 
Affecting  the  Species"  and  "Critical 
Habitat"  sections  of  this  rule,  all  eight 
vernal  pool  plants  could  be  adversely 
affected  by  acts  of  vandalism.  The 
Service  is  aware  of  vernal  pools  that 
contained  suitable  habitat  for  other 
federally  profKised  species  that 
apparently  were  destroyed  to  escape 
regulatory  requirements.  Designation  of 
critical  habitat  at  this  time  would 
increase  the  threats  to  these  eight  vernal 
pool  plants  from  similar  acts  of 
vandalism.  Within  the  constraints  of 
agency  budget  and  priority  workload, 
the  Service  is  willing  to  work  with 
anyone  interested  in  inventorying 
vernal  pools  for  undiscovered 
populations  of  these  eight  vernal  pool 
plants.  Critical  habitat  is  typically 
designated  for  known  populations 
throughout  the  range  of  these  species. 
Therefore,  such  a  designation  would  not 
aid  in  the  discovery  of  new  p)opulations. 

Issue  16.  A  commenter  from  a 
mosquito  abatement  district  was 
concerned  about  restrictions  of 
mosquito  control  activities  in  vernal 
pools.  Another  commenter  stated  that 
listing  would  prevent  landowners  from 
abating  mosquitos  on  private  lands  and, 
thereby,  could  create  a  public  nuisance 
that  could  cause  a  liability. 

Service  Response:  After  the  Service 
proposed  three  species  of  fairy  shrimp 
and  one  species  of  tadpole  shrimp  for 
listing  in  1992  (57  FR  19856), 
commenters  expressed  similar  concerns. 
Although  degraded  or  disturbed  vernal 
pools  may  contain  abundant  mosquito 
populations,  most  natural,  non- 
degraded  vernal  pools  do  not  provide  a 
si^iificant  breeding  source  for 
mosquitos.  Since  the  Federal  listing  the 
three  species  of  fairy  shrimp  and  one 
tadpole  shrimp  in  vernal  pools  of 
California  in  1994  (59  FR  48136),  the 
Service  is  not  aware  of  any  problems  or 
conflicts  that  have  arisen  regarding 
treatment  of  vernal  pools  for  mosquitos 
and  the  need  to  protect  federally  listed 
fairy  shrimp  or  tadpole  shrimp.  If  the 
ne»i  for  treatment  of  some  vernal  pools 
occurs,  least  toxic,  benign  chemical 
alternatives  and  biological  or  cultural 
controls  exist  for  mosquito  control.  The 
Service  recognizes  that  potential 
conflicts  may  exist  with  the  use  of  some 
of  the  many  chemicals  used  for 
mosquito  control  that  may  potentially 
be  detrimental  to  vernal  pool  plants  and 
biota.  The  Service  does  and  will 


continue  to  work  with  recognized 
experts,  and  Federal,  State,  and  local 
entities  in  examining  the  use  of 
additional  alternatives,  such  as 
including  methoprene  and  the  use  of 
Bacillus  thuringiensis  var.  israehnsis 
(Bti)  and  Lagenidium  giganteum  to 
achieve  mosquito  control.  The  Service  is 
confident  that  Federal  listing  will 
contribute  to  the  survival  of  the  eight 
species  of  vernal  pool  plants  without 
threatening  ptiblic  health  and  safety. 

Issue  1 7.  One  commenter 
recommended  that  the  eight  vernal  pool 
species  be  listed  as  threatened  because 
it  would  allow  for  incidental  take  in 
conservation  plans. 

Service  Response:  Section  9, 
"Prohibited  Acts",  of  the  Act  and  the 
Code  of  Federal  Regulations  (50  CFR 
parts  10, 17)  address  protection  of 
federally  listed  endangered  and 
threatened  plants.  Incidental  take  does 
not  apply  to  federally  listed  plants. 
However,  it  is  unlawful  to  remove, 
damage  or  destroy  any  such  species 
from  areas  under  Federal  jurisdiction,  or 
to  remove,  damage  or  destroy  any  such 
species  in  knowing  violation  of  any 
State  law  or  regulation  on  other  lands. 
For  further  information,  please  see  the 
protection  section  in  "Factor  E"  in  the 
"Summary  of  Factors  Affecting  the 
Species." 

Peer  Review 

The  Service  solicited  the  expert 
opinions  of  more  than  a  dozen 
appropriate  and  independent  specialists 
regarding  pertinent  scientific  or 
commercial  data  and  assumptions 
relating  to  the  taxonomy  and  biological 
and  ecological  information  for  these 
eight  species.  Two  responses  from 
speciaUsts  were  received.  One  specialist 
provided  information  supporting  the 
position  of  the  Service  that  Orcuttia 
tenuis  and  O.  viscida  were  facing  a 
number  of  threats  in  Sacramento 
County.  The  other  specialist  provided 
information  that  clarified  overlap  in  the 
distribution  of  Chamaesyce  hooveri,  C. 
ocellata,  and  C.  serpylli folia,  and 
provided  additional  range,  distribution 
or  threat  information  for  Orcuttia 
inaequalis,  O.  pilosa  and  Tuctoria 
greenei.  These  comments  were 
incorporated  into  the  final  rule. 

Summary  of  Factors  Affactiiig  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Orcuttia  pilosa  Hoover  (hairy 
Orcutt  grass).  Orcuttia  viscida  (Hoover) 
].  Reeder  (Sacramento  Orcutt  grass),  and 
Tuctoria  greenei  (Vasey)  J.  Reeder 
(Greene's  tuctoria)  should  be  classified 
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as  endangered;  and  Castilleja  campestris 
(Benth.)  Chuang  and  Heckard  ssp. 
succulenta  (Hoover)  Chuang  and 
Heckard  (fleshy  owl's-clover), 
Chamaesyce  hooveri  (Wheeler)  Koutnik 
(Hoover's  spurge).  Neostapfia  colusana 
(Davy)  Davy  (Colusa  grass),  OrcutUa 
inaequalis  Hoover  (San  Joaquin  Valley 
Orcutt  grass),  and  Orcuttia  tenuis 
Hitchcock  (slender  Orcutt  grass)  should 
be  classified  as  threatened.  Procedures 
found  at  section  4  of  the  Act  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be 
endangered  or  threatened  due  to  one  or 
more  of  the  five  factors  described  in 
section  4(a)(1).  These  factors  and  their 
applicadon  to  OrcutUa  pilosa,  Orcuttia 
viscida,  Tuctoria  greenei,  Castilleja 
campestris  ssp.  succulenta.  Chamaesyce 
hooveri.  Neostapfia  colusana,  Orcuttia 
inaequalis,  and  Orcuttia  tenuis  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  habitat  or  range.  The 
habitat  of  these  species  has  been 
reduced  and  h^gmented  throughout 
their  respective  ranges  as  vernal  pools 
continue  to  be  eliminated  by 
urbanization,  flood  control  projects, 
landfill  projects,  highway  development, 
and  agricultural  land  conversion.  Lands 
on  the  Central  Valley  floor  are  closer  to 
existing  and  expanding  cities  and  farms 
than  the  valley  rim,  which  is  steeper, 
less  fertile  and  more  removed  hota 
cities.  As  a  result,  valley  floor  vernal 
pools,  along  with  open  rangeland,  have 
been  and  continue  to  be  favored  for 
urban  and  agricultural  development 
Within  the  last  20  years,  conversion  of 
land  to  agricultural  use  is  known  to 
have  eliminated  one  population  of 
Chamaesyce  hooveri  in  Tulare  County; 
five  populations  of  Neostapfia  colusana 
in  Stanislaus  County,  one  in  Colusa 
Cotmty.  and  one  in  Merced  County;  five 
populations  of  Orcuttia  inaequalis  in 
Stanislaus  County,  four  in  Madera 
County,  three  in  Merced  County,  and 
one  in  Fresno  County;  five  populations 
of  O.  pilosa  in  Stanislaus  County,  two 
in  Madera  County,  and  one  in  Merced 
County;  one  population  of  O.  tenuis  in 
Shasta  County;  one  population  of 
Tuctoria  greenei  in  Tulare  County,  three 
in  Fresno  County,  one  in  Madera 
County,  four  in  San  Joaquin  County,  two 
in  Stanislaus  County,  and  two  in 
Tehama  County  (Stone  et  al.  1988, 
Rarefind  1996).  Agricultural  land 
conversion  now  threatens  eight 
populations  of  O.  pilosa  in  Madera  and 
Stanislaus  counties;  two  populations  of 
Chamaesyce  hooveri  in  Stanislaus 


County  and  three  populations  in  Tulare 
County;  one  population  of  Castilleja 
campestris  ssp.  succulenta  in  Madera 
County  and  one  in  Fresno  County; 
fourteen  populations  of  N.  colusana  in 
southeastern  Stanislaus  County;  seven 
populations  of  T.  greenei  in  Merced 
County;  and  two  populations  of  O. 
inaequalis  in  Madera  County  (Stone  et 
al.  1988.  Woodward-Clyde  1992, 
CNDDB  1996). 

Additionally,  numerous  activities 
associated  widi  agricultural 
development  have  caused  habitat 
degradation  severe  enough  that  many 
populations  of  the  species  proposed  for 
listing  herein  have  not  been  seen  for  2 
consecutive  years  or  more  and  are 
presumed  to  be  extirpated  (Stone  et  al. 
1988.  CNDDB  1996).  For  example, 
livestock  pond  construction  has 
inundated  one  population  of  Neostapfia 
colusana  in  Merced  County.  Irrigated 
agriculture  and  associated  runofif  have 
likely  eliminated  one  population  of 
Orcuttia  inaequalis  in  Madera  County, 
and  one  population  of  Tuctoria  greenei 
in  Madera  County  and  one  in  Merced 
County.  Overgrazing  and  hay 
production  likely  have  destroyed  one 
population  of  O.  inaequalis  in  Tehama 
County.  Discing  combined  with  grazing 
presumably  has  destroyed  one 
population  of  T.  greenei  in  Merced 
County.  Discing  also  has  destroyed  one 
population  of  N.  colusana  in  Tulare 
County.  Discing  has  likely  eliminated 
one  papulation  of  Castilleja  campestris 
ssp.  succulenta  in  Fresno  County  (Stone 
et  al.  1988,  CNDDB  1996).  In  addition, 
5  of  the  12  remaining  populations  of  O. 
pilosa  in  Madera,  Merced,  and 
Stanislaus  counties  have  been  damaged 
by  discing  or  discing  combined  with 
grazing  (Stone  et  al.  1988). 

Human  activities  that  alter  the 
hydrology  of  vernal  pools,  including 
changes  in  the  amount  of  water  or  the 
length  of  inundation,  may  directly  and 
indirecdy  affect  vernal  pool  plants.  For 
example,  a  vernal  pool  known  to 
contain  Orcuttia  tenuis  was  channelized 
for  mosquito  abatement.  It  is  likely  that 
the  population  was  extirpated  as  a  result 
(Stone  et  al.  1988.  CNDDB  1996).  Pond 
construction  for  recreational  waterfowl 
hunting  in  Colusa  County  has 
presumably  eliminated  one  population 
of  Neostapfia  colusana.  Additionally, 
hydrological  modifications  have 
destroyed  two  Merced  County  and  one 
Fresno  County  population  of  O. 
inaequalis,  and  three  populations  of  O. 
tenuis  in  Shasta  County  (Stone  et  al. 
1988).  Increases  in  agricultural  field 
runoff  are  responsible  for  possibly 
extirpating  one  population  of  N. 
colusana  in  Mercml  County  and  one  in 
Stanislaus  County  (CNDDB  1996).  One 


population  of  Chamaesyce  hooveri  in 
Stanislaus  County  is  threatened  by 
increases  in  agricultiiral  irrigation 
runoff  and  by  grazing  (CNDDB  1996). 
The  U.S.  Army  Corps  of  Engineers' 
(Corps)  Merced  County  Stream  Channel 
Project  threatens  three  populations  of  O. 
inaequalis,  four  populations  of  N. 
colusana.  and  four  populations  of 
Castilleja  campestris  ssp.  succulenta  in 
Merced  County  within  the  San  Joaquin 
Valley  \R.  Keck,  Service,  pers.  comm. 
1992;  CNDDB  1996). 

Because  the  human  population  of  the 
Central  Valley  is  growing  rapidly, 
numerous  populations  of  Chamaesyce 
hooveri,  Orcuttia  inaequalis.  O.  pilosa, 
O.  tenuis,  and  O.  viscida  have  been 
extirpated  and  continue  to  be  threatened 
by  urban  development  projects.  For 
example,  two  major  proposed  urban 
developments  are  likely  to  adversely 
affect  significant  amounts  of  vernal  pool 
habitat  in  the  Central  Valley,  one  for 
80,000  people  in  southwest  Placer 
County  and  one  for  40,000  people  in 
southeastern  Yolo  County.  In  El  Dorado 
County,  a  730  ha  (1,800  ac)  community 
near  Georgetown  is  proposed  as  the  fint 
of  15  large-scale  urban  developments. 
Foflr  new  cities,  projected  to  house 
142,000  people,  are  proposed  for  Sutter 
County  in  the  Sacramento  Valley 
(Weigand  1991).  Urbanization  has 
extirpated  one  population  of  O. 
inaequalis  in  Fresno  County,  three 
populations  of  O.  pilosa  in  Madera 
County,  and  one  population  of  Tuctoria 
greenei  in  Tehama  County  (Stone  et  al. 
1988).  In  the  Sacramento  Valley,  eight 
populations  of  O.  tenuis  in  Shasta 
County  are  threatened  by  urbanization 
around  Redding  (Stone  et  al.  1988). 
Numerous  proposed  housing 
developments,  golf  courses,  and 
landfills  in  the  Sacramento  and  San 
Joaquin  valleys  threaten  vernal  pool 
areas  that  may  provide  suitable  habitat 
for  O.  tenuis  and  O.  viscida,  including 
Borden  Ranch,  Evelyn  Clipper 
Residential  Subdivision,  Laguna 
Commons,  Laguna  Palms.  Lakeview 
subdivision,  Merced  Community  Golf 
Course,  Rio  Mesa  subdivision.  River 
Bend  Ranch,  Suiuise-E)ouglas,  and 
Yosemite  Estates  (June  DeWesse,  Kelly 
Geer,  and  Mark  Littlefield,  Service,  pers. 
comm.  1994;  CNDDB  1996).  Although 
one  population  of  O.  viscida  in  eastern 
Sacramento  County  is  within  a  preserve, 
this  population  remains  threatened  by  a 
proposed  subdivision  (G.  Clark.  CNPS, 
pers.  comm.  1993).  Housing  tract 
developments  imperil  two  populations 
of  Castilleja  campestris  ssp.  succulenta 
in  Fresno  County  and  one  population  in 
Madera  County,  and  one  population  of 


O.  tenuis  in  Shasta  County  (CNDDB 
1996). 

Proposed  gravel  and  aggregate  mining 
projects  that  threaten  to  destroy  vernal 
pool  habitat  containing  Orcuttia 
inaequalis,  O.  viscida  and  Castilleja 
campestris  ssp.  succulenta  include 
Granite  Vineyard  Aggregate  Mining 
Project  and  Granite  1/Aspen  VI,  both  in 
Sacramento  County,  and  Fresno  Coxmty 
Surface  Mining  (K.  Geer,  pers.  comm. 
1994).  The  University  of  California 
prepared  a  draft  environmental  impact 
statement  for  a  new  810-ha  (2,000-ac) 
campus  for  25,000  students  that  will  be 
located  at  Lake  Yosemite  in  Merced 
County.  The  site  is  in  valley  grassland 
that  harbors  vernal  pool  habitat  (John 
Zimmennann,  University  of  California, 
in  litt.  1994;  Geer.  pers.  comm.  1994) 
and  contain  some  of  the  eight  plant 
species  in  this  rule. 

In  addition  to  the  numerous  housing 
developments  discussed  above, 
increasing  urbanization  of  the  Central 
Valley  can  affect  vernal  pool  habitat. 
Landfills,  highway  projects,  and  a 
proposed  Federal  prison  facility  on  a 
former  U.S.  Air  Force  base  threaten 
vernal  pool  habitat.  For  example,  the  90 
ha  (200  ac)  Merced  County  Landfill  will 
destroy  vernal  pools  contained  in  the 
project  area.  This  project  area  contains 
Orcuttia  inaequalis,  O.  pilosa,  Castilleja 
campestris  ssp.  succulenta,  Neostapfia 
colusana,  and  Tuctoria  greenei. 
Additionally,  a  proposed  landfill 
threatens  one  population  of  C. 
campestris  ssp.  succulenta  in  Fresno 
County  (CNDDB  1996).  One  of  the  seven 
Sacramento  Coimty  populations  of  O. 
viscida  is  threatened  by  a  public  landfill 
expansion  (G.  Clark,  in  litt.  1993).  Three 
populations  of  C.  campestris  ssp. 
succulenta,  two  populations  of  O. 
inaequalis,  and  one  population  of  O. 
pilosa  in  Madera  County  are  threatened 
by  proposed  expansion  of  State 
Highway  41  (Brian  Apper,  California 
State  Dept  of  Transportation,  in  litt. 
1993;  CNDDB  1996).  One  population  of 
N.  colusana  in  Merced  County  is 
threatened  by  a  proposed  Federal  prison 
on  part  of  the  former  Castie  Air  Force 
Base  (Earth  Technology  Corporation 
1994). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Overutilization  is  not  known 
to  be  a  factor  for  any  of  these  species. 
Collecting  for  scientific  or  horticultviral 
purposes  or  uncontrolled  visits  by 
groups  or  individuals  could  result  in 
trampling  of  vernal  pool  plants  from 
increased  publicity  that  may  residt  from 
a  listing  proposal.  The  Service  is  aware 
of  several  instances  of  the  destruction  of 
vernal  pool  and  associated  upland 
habitats  known  or  likely  to  contain 


species  proposed  for  Federal  listing  in 
the  Central  Valley  of  Calif(»nia. 
Vandalism  is  considered  a  threat  to  the 
eight  vernal  pool  spteies,  as  discussed 
further  in  the  "Critical  Habitat"  section 
of  this  rule. 

C.  Disease  or  predation.  All  eight 
plants  occur  mostiy  on  private  land, 
some  Federal  rangelands  managed  by 
the  USFS  and  the  BLM  that  are  subject 
to  livestock  grazing,  and  rarely  on 
National  Wildlife  Refuge  landis  managed 
by  the  Service.  Livestock  grazing  and 
associated  trampling  may  or  may  not 
adversely  affect  vernal  pool  plants 
depending  on,  among  other  things,  the 
kind  of  livestock,  stocking  level,  season- 
of-use,  and  grazing  duration.  The 
intensity  and,  more  importanUy,  the 
timing  of  this  activity  affect  how 
livestock  grazing  may  adversely  impact 
vernal  pool  plants  (Stone  et  al.  1988). 
However,  as  long  as  the  land  remains  in 
dry  pastvue,  moderate  grazing  regimes 
appear  to  have  litUe  impact  on 
populations  of  Orcuttia,  Neostapfia,   ■ 
Tuctoria,  and  Chamaesyce  hooveri 
(Stone  et  al.  1988).  The  stems  of  C. 
hooveri  exude  a  latex  when  broken  that 
appears  to  repel  herbivores  and  that  ■ 
may  be  poisonous.  The  impact  of 
grazing  combined  with  plant 
competition  probably  ha.s  an  adverse 
effect  on  Tuctoria  greenei  (see  Factor  E 
below). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The 
Endangered  Species  Act  can 
incidentally  afford  protection  to  these 
plants  if  they  co-exist  with  species 
already  listed  as  threatened  or 
endangered.  Foiu'  other  listed  species 
may  occur  with  these  plants:  The  vernal 
pool  tadpole  shrimp  (Lepidurus 
packardi):  conservancy  fairy  shrimp 
[Branchinecta  conservatio);  longhom 
fairy  shrimp  [B.  longiantenna);  and 
vernal  pool  fairy  shrimp  [B.  lynchi). 
However,  these  species  are  only  rarely 
and  sporadically  foiuid  in  the  same 
vernal  pools  or  vernal  pool  complexes 
as  the  eight  vernal  pool  plants. 

Under  section  404  of  me  Clean  Water 
Act,  the  U.  S.  Army  Corps  of  Engineers 
(Corps)  regulates  the  discharge  of  fill 
into  waters  of  the  United  States,  which 
includes  navigable  and  isolated  waters, 
headwaters,  and  adjacent  weUands.  The 
section  404  regulations  require  that 
applicants  obtain  an  individual  permit 
to  place  fill  for  projects  affecting  greater 
than  4  ha  (10  ac)  of  waters  of  the  United 
States.  Nationwide  Permit  (NWP)  No.  26 
(33  CFR  part  330)  was  established  by  the 
Department  of  the  Army  to  facilitate 
authorization  of  discharges  of  fill  into 
isolated  waters  (such  as  vernal  pools) 
that  cause  the  loss  of  less  than  4  ha  (10 
ac)  of  waters  of  the  United  States,  and 


that  cause  only  minimal  individual  and 
cimiulative  environmental  impacts. 
Projects  that  qualify  for  authorization 
under  NWP  26  and  that  affect  less  than 
one  acre  of  isolated  waters  or 
headwaters  may  prtx:eed  without 
notifying  the  Corps.  Evaluation  of 
impacts  of  such  projects  through  the 
section  404  permit  process  is  thus 
precluded. 

Corps  District  and  Division  Engineers 
may  require  that  an  individual  section 
404  permit  be  obtained  if  projects 
otherwise  qualifying  under  NWP  26 
would  have  greater  than  minimal 
individual  or  ciunulative  environmental 
impacts.  However,  the  Corps  has  been 
reluctant  to  withhold  authorization 
under  NWP  26  unless  the  existence  of 
a  listed  threatened  or  endangered 
species  would  be  jeopardized, 
regardless  of  the  significance  of  the 
affected  weUand  resources. 

Additionally,  and  equally  important, 
the  upland  watersheds  of  Vernal  pools 
are  not  provided  any  protection  in  most 
cases.  EKsturbance  or  loss  of  watersheds 
have  extirpated  several  populations  of 
these  species  as  discussed  previously  in 
Factor  A.  Thus,  as  a  consequence  of  the 
small  scale  of  many  vernal  pools  (most 
are  less  than  one  acre  in  size)  and  the 
lack  of  protection  of  associated 
watersheds,  these  vernal  pool  plants 
receive  insufficient  Federal  protection 
under  section  404  of  the  Clean  Water 
Act 

The  Orcuttia  tenuis  Species 
Management  Guide  written  by  the 
Lassen  National  Forest  and  the 
Susanville  Distiict  of  the  BLM  (1990) 
gives  long-term  management  direction 
for  5  of  19  Forest  Service  and  BLM  plant 
and  animal  populations  in  Plumas. 
Shasta,  and  Siskiyou  counties  in 
northern  California.  Since  1990,  three  of 
the  five  populations  of  O.  tenuis 
included  in  the  guide  have  been  fenced 
to  protect  them  from  impacts  from 
grazing  and  off-highway  vehicle  use. 
Since  1990.  six  additional  populations 
of  O.  tenuis  located  on  BLM 
administered  land,  not  currenUy 
included  in  the  species  management 
guide,  have  been  fenced  to  protect  the 
populations  from  grazing.  Crazing  has 
been  discontinued  in  some  instances.    . 

The  California  Fish  and  Game 
Commission  has  listed  Castilleja 
campestris  ssp.  succulenta,  Neostapfia 
colusana,  Orcuttia  inaequalis,  O.  pilosa, 
O.  tenuis,  and  O.  viscida  as  endangered, 
and  has  classified  Tuctoria  greenei  as  a 
rare  species  under  the  California 
Endangered  Species  Act  (California  Fish 
and  Came  Code  section  2050  et  seq.) 
and  California  Code  of  Regulations  Tide 
14  §670.2  (1995).  Chamaesyce  hooveri 
is  not  State-listed  or  clarified. 
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Although  the  "take"  of  State-listed 
plants  is  prohibited  under  the  California 
Native  Plant  Protection  Act  (California 
Fish  and  Game  Code  Section  1908  and 
California  Fish  and  Game  Code  Section 
2080),  State  law  appears  to  exempt  the 
taking  of  such  plants  via  habitat 
modification  or  land  use  changes  by  the 
owner.  After  the  CDFG  notifies  a 
landowner  that  a  State-listed  plant 
grows  on  his  or  her  property,  the 
California  Native  Plant  Protection  Act 
requires  only  that  the  landowner  notify 
the  agency  "at  least  10  days  in  advance 
of  changing  the  land  use  to  allow 
salvage  of  such  a  plant"  (California  Fish 
and  Game  Code  §  191 3(c}). 

The  California  Environmental  Quality 
Act  (CEQA)  obligates  disclosure  of 
environmental  resources  within 
proposed  project  areas  and  may  enhance 
opportunities  for  conservation  efforts. 
However,  CEQA  does  not  guarantee  that 
such  conservation  efforts  will  be 
implemented.  Additionally,  part  of  the 
environmental  review  under  the  CEQA 
for  projects  that  result  in  the  loss  of  sites 
supporting  these  species  includes  the 
development  of  mitigadon  plans.  Such 
plans  usually  involve  the 
transplantation  of  the  plant  species  to 
another  existing  vernal  pool,  or  the 
artificial  creation  of  vernal  pool  habitat. 
Transplantation  and  habitat  creation 
efforts  are  experimental  in  nature  at  this 
time,  and  are  generally  not  successful 
(Fiedler  1991.  Jones  and  Stokes  1990). 
Following  the  development  of  the 
transplantation  plan,  the  original  site  is 
destroyed.  Therefore,  if  the  mitigation 
effort  fails,  the  resource  has  already 
been  lost. 

The  public  agency  with  primary 
authority  or  jurisdiction  over  the  project 
(the  lead  agency)  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  However,  the  lead  agency 
may  approve  projects  that  cause 
significant  environmental  damage,  such 
as  the  destruction  of  State-listed 
endangered  species,  and  does  not 
always  require  adequate  mitigation  for 
the  replacement  or  protection  of  the 
cdfected  resources.  The  protection  of 
listed  species  through  C£QA  is  therefore 
dependent  upon  the  discretion  of  the 
lead  agency. 

Conservation  easements  do  not 
currenUy  ensure  adequate  protection  for 
these  wdnerable  plant  species.  First, 
fewer  than  8  percent  of  the  populations 
of  these  eight  species  are  within  existing 
conservation  easements.  Secondly, 
although  four  populations  of  Orcuttia 
pilosa  are  located  on  the  TNC's  Vina 
Plains  Preserve,  only  one  of  these  sites 
is  excluded  from  an  agreement  allowing 


continued  cattle  grazing  by  the  previous 
landowner,  and  the  other  populations 
have  all  been  damaged  by  grazing  (Stone 
ef  al.  1988).  Two  of  the  five  populations 
of  Tuctoria  greenei  on  the  Vina  Plains 
Preserve  are  also  damaged  and  declining 
due  to  grazing  (CNDDB  1996). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Nonnative  annual  and  perennial  plants 
have  invaded  many  vernal  pools  of  the 
Central  Valley.  Nonnative  annual 
grasses  such  as  Hordeum  geniculatum, 
Phalaris  paradoxa,  Polypogon 
monospeliensis,  and  Lolium 
multiflorum  and  soil  distiu^bance 
associated  with  catde  grazing  appear  to 
result  in  low  vigor  and  low  seed 
production  of  two  populations  of 
Orcuttia  inaequalis  in  Merced  County 
(Stone  et  al.  1988).  Additionally,  the 
nonnative  pereimial  herb,  Sida 
bederacea,  appears  to  threaten  another 
O.  inaequalis  population  at  a  heavily 
grazed  site  in  Merced  County  (Stone  et 
al.  1988).  This  same  pereiuiial,  along 
with  the  three  weedy,  noruiative  grasses 
L  multiflorum.  H.  geniculatum,  and  P. 
monospeliensis,  appear  to  threaten  three 
populations  of  O.  pilosa,  two  in  Tehama 
County  and  one  in  Stanislaus  County 
(Stone  et  al.  1988).  The  native 
perennials  Eleocharis  macrostachya  and 
Eryngium  sp.  appear  to  limit 
distribution  and  abundance  of  three 
populations  of  O.  tenuis  in  Shasta 
County  and  ten  populations  in  Tehama 
County  in  the  Sacramento  Valley  (Stone 
et  al.  1987,  1988).  Five  populations  of 
Chamaesyce  hooveri  in  Tehama  County 
are  threatened  by  one  or  more  native  or 
nonnative  plant  species  (CNDDB  1996). 
The  distribution  and  abundance  of  O. 
viscida  at  six  of  the  seven  extant  sites 
is  significantly  restricted  by  Eleocharis 
macrostachya,  which  appears  to 
threaten  one  population  of  O.  viscida 
through  competitive  exclusion  (Stone  et 
al.  1988).  Another  population  of 
Neostapfia  colusana  on  TNC's  Jepson 
Prairie  Preserve  is  threatened  by 
competitive  exclusion  from  the 
nonnative,  aggressive  Phyla  nodiflora 
var.  nodiflora  (CNDDB  1996;  G.  Clark,  in 
litt  1993).  Initial  results  from  on-going 
research  regarding  controlling  or 
eradicating  Phyla  nodi  flam  var. 
nodiflora  at  the  Jepson  Prairie  Preserve 
have  indicated  that  control  or 
eradication  is  likely  to  be  very  difficult 
(CDFG  1991h). 

Soil  distiui)ance  &t)m  catUe  grazing 
combined  with  competition  from  the 
introduced  annual  grasses  Crypsis 
schoensides,  Phalaris  paradoxa, 
Hordeum  geniculatum,  and  Polypogon 
monspeliensis  and  the  nonnative 
perennial  Lolium  multiflorum  appear  to 
adversely  affect  two  populations  of 


Tuctoria  greenei  in  Tehama  County  and 
one  in  Butte  County  within  the 
Sacramento  Valley,  and  all  seven 
remaining  extant  sites  in  Merced  Coiuity 
in  the  San  Joaquin  Valley  (Stone  et  al. 
1987.  1988;  CNDDB  1996).  Tuctoria 
greenei  appears  to  be  the  most 
susceptible  of  the  eight  plants  in  this 
rule  to  negative  grazing  impacts  because 
its  preference  to  grow  in  the  margin  of 
a  vernal  pool  (along  the  outer  edges  of 
the  pool)  makes  it  more  susceptible  to 
livestock  trampling  damage  and 
competition  from  nonnative  weeds  such 
as  L.  multiflorum,  Phalaris  paradoxa, 
and  Polypogon  monospeliensis  (Stone  et 
al.  1987).  All  populations  of  T.  greenei 
are  subject  to  grazing.  One  population  of 
T.  greenei  in  Tehama  County,  two  in 
Merced  County,  and  one  in  Butte 
County  are  damaged  and  declining  due 
to  grazing  (Stone  et  al.  1988).  Because 
catUe  grazing  is  likely  the  primary  cause 
for  extirpation  or  presumed  extirpation 
of  T.  greenei  at  eight  sites  and  all  other 
populations  are  grazed  by  livestock,  the 
remaining  populations  of  T.  greenei  are 
potentially  threatened  by  grazing  (Stone 
et  al.  1988).  LasUy,  the  primary  threat  to 
populations  of  Orcuttia  pilosa,  O. 
tenuis,  and  T.  greenei  on  TNC's  Vina 
Plains  Preserve  is  competition  from 
nonnative,  aggressive  weeds,  including 
Convolvulus  arvensis,  Proboscidea 
louisianica,  and  Xanthium  strumarium 
(CDFG  19911,  CNDDB  1996). 

A  population  of  Neostapfia  colusana 
on  the  McClellan  U.S.  Air  Force  Base 
radio  transmitter  site  in  Yolo  County  is 
severely  degraded  due  to  herbicide 
runoff  from  the  antenna  pads  and  to 
discing  of  firebreaks  (CNDDB  1996;  G. 
Clark,  in  litt.  1993). 

Off-highway  vehicle  damage  has  been 
reported  to  one  population  of  Orcuttia 
tenuis  in  Plumas  County  and  threatens 
two  additional  populations  in  Shasta 
and  one  population  of  O.  pilosa  in 
Madera  County  (CNDDB  1996). 

Because  vernal  pools  are  fairly 
localized  habitats  in  close  proximity  to 
urban  and  agricultural  areas, 
uncontrc)lled  visits  by  groups  or 
individuals  could  result  in  trampling  of 
vernal  pool  plants  and  potentially 
threaten  all  eight  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the 
present  and  future  threats  faced  by  these 
eight  species  in  determining  to  issue 
this  rule.  As  described  under  the 
"Summary  of  Factors  Affecting  the 
Species"  section  above,  the  available 
information  indicates  that  many  of  the 
populations  of  these  plants  are  currently 
threatened.  Thirty-three  populations  of 
these  eight  vernal  pool  plants  have  been 
extirpated  and  much  of  the  habitat  has 


been  lost  to  a  variety  of  human 
activities.  Large-scale  human  population 
increases  and  attendant  urtian  growth, 
as  well  as  changes  in  agricultural  uses 
in  adjacent  areas,  have  destroyed  and 
continue  to  destroy  significant 
quantities  of  the  plants'  vernal  pool 
habitat  and  continue  to  eliminate  many 
plant  populations.  As  a  result,  all  eight 
species  have  fragmented,  discontinuous, 
highly  restricted  habitats  within  the 
Central  Valley,  most  of  which  are 
vulnerable  to  current  and  future  threats. 

More  than  half  of  the  remaining 
populations  of  the  plants  determined  for 
listing  as  endangered  face  numerous  on- 
going threats.  Although  these  remaining 
populations  of  O.  pilosa,  O.  viscida,  and 
Tuctoria  greenei  vary  in  size  of 
occupied  habitat,  their  geographic 
distribution  near  expanding  urban  areas 
and  restriction  to  the  Central  Valley 
floor  renders  them  more  vulnerable  to 
various  threats,  as  described  in  Factor 
"A".  The  Central  Valley  floor  is  fevored 
over  the  valley  rim  for  urban 
development,  agricultural  activities,  and 
agricidtural  land  conversion.  The 
inunediacy  and  magnitude  of  threats  to 
these  plant  populations  is,  therefore, 
greater  than  those  occurring  above  the 
valley  floor.  Nine  popidations  of  O. 
pilosa  have  been  lost  and  two  others  are 
possibly  extirpated.  Fourteen  of  the 
remaining  25  native  extant  populations 
of  O.  pilosa  are  variously  threatened  by 
iirbanization,  agricultural  land 
conversion,  a  highway  expansion 
project,  discing,  off-highway  vehicle 
use,  and  competition  from  noiuiative 
weeds.  Of  the  seven  extant  populations 
of  O.  viscida,  five  populations  are 
threatened  hy  one  or  more  of  the 
following  factors — a  landfill  project, 
urt>an  development,  and  competition 
from  nonnative  weeds.  Approximately 
half  the  known  f>opulations  of  Tuctoria 
greenei  have  been  extirpated  or  are 
possibly  extirpated  by  some  form  of 
human  activity.  With  the  exception  of 
the  population  on  the  Sacramento 
National  Wildlife  Refuge,  the  remaining 
20  extant  populations  of  T.  greenei  are 
variously  threatened  by  competition 
from  nonnative  weeds,  grazing,  and 
agricultural  land  conversion.  Based 
upon  the  above  evaluation,  the 
proposed  action  is  to  list  O.  pilosa,  O. 
viscida,  and  T.  greenei  as  endangered. 

The  remaining  populations  of  the  four 
species  proposed  as  threatened  and 
Orcuttia  inaequalis,  which  was 
proposed  as  endangered,  face  fewer 
existing  threats,  that  are  of  lesser 
magnitude.  Moreover,  several 
populations  of  these  five  plants  occur  in 
pool  habitats  above  the  Central  Valley 
floor  (up  to  1,090  m  (3,600  feet)  in 
elevation)  and/or  somewhat  removed 


from  expanding  urban  areas. 
Nonetheless,  these  five  species  are 
likely  to  become  increasingly  imperiled 
in  the  foreseeable  future  unless  current 
trends  of  urban  development  and 
agricultural  conversion  are  reversed.  Of 
the  36  extant  populations  of  Castilleja 
campestris  ssp.  succulenta,  nearly  half 
are  threatened  by  one  or  more  of  the 
following — urbanization,  agricidtiual 
land  conversion,  discing,  trampling,  a 
flood  control  project,  and  a  proposed 
highway  expansion  project.  About  one- 
thiid  of  the  25  remaining  populations  of 
Chamaesyce  hooveri  are  threatened  by 
agricultural  land  conversion,  a  flood 
control  project,  and/or  competition  with 
nonnative  weeds.  Ten  popidations  of 
Neostapfia  colusana  are  lost  or 
suspected  of  being  lost  due  to 
conversion  of  habitat.  Of  the  44 
remaining  populations  of  N.  colusana, 
22  populations  are  threatened  or  are 
damaged  and  declining  due  to 
agricultural  land  conversion,  discing,  a 
flood  control  project,  a  proposed 
Federal  prison,  herbicide  contaminated 
rimoff,  and/or  competition  with 
noiuiative  plants.  Sixteen  popidations  of 
O.  inaequalis  have  been  lost  and  three 
other  populations  are  possibly 
extirpated.  Of  the  remaining  23  native 
extant  populations  of  O.  inaequalis,  11 
are  variously  threatened  by 
urbanization,  agricultural  land 
conversion,  and  competition  with 
nonnative  weeds.  Twenty-three  of  the 
59  native  extant  populations  of  O. 
tenuis  are  variously  threatened  either  by 
one  or  more  of  the  following — 
urbanization,  altered  hydrology,  off- 
highway  vehicles,  and  competition  from 
nonnative  weeds.  Based  on  the 
evaluation  above,  the  preferred  action  is 
to  list  Castilleja  campestris  ssp. 
succulenta,  Chamaesyce  hooveri,  N. 
colusana,  O.  inaequalis,  and  O.  tenuis 
as  threatened. 

Alternatives  to  this  action  were 
considered  but  not  preferred.  Not  listing 
Orcuttia  pilosa,  O.  viscida,  and  Tuctoria 
greenei  as  endangered  or  Castilleja 
campestris  ssp.  succulenta,  Chamaesyce 
hooveri,  Neostapfia  colusana,  O. 
inaequalis,  and  O.  tenuis  as  threatened 
would  not  provide  adequate  protection 
and  would  not  be  consistent  with  the 
Act.  The  Service  is  not  proposing  to 
designate  critical  habitat  for  these  plants 
species  at  this  time,  as  discussed  below. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as:  (i)  The  specific 
areas  within  the  geographical  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 


conservation  of  the  species  and  (U)  that 
may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"  as  defined  in  section 
3(3)  of  the  Act  means  the  use  of  all 
methods  and  procedures  needed  to 
bring  the  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  the  implementing 
regulations  (50  CFR  424.12)  require  that, 
to  the  maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Orcuttia  pilosa.  O.  viscida, 
Tuctoria  greenei,  Castilleja  campestris 
ssp.  succulenta.  Chamaesyce  hooveri. 
Neostapfia  colusana,  O.  inaequalis,  and 
O.  tenuis.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  the  designation 
of  critical  habitat  is  not  prudent  when 
one  or  both  of  the  following  situations 
exist — (1)  the  species  is  imperiled  by 
taking  or  other  human  activity  and  the 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species,  or  (2)  such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species.  In  the  case 
of  the  eight  vernal  pool  plants  in  this 
final  rule,  both  criteria  are  met. 

The  listing  of  these  plants  as 
endangered  or  threatened  elevates 
awareness  of  their  rarity,  making  them 
more  sought  after  by  curiosity  seekers, 
researchers,  rare  plant  collectors,  and 
vandals.  Because  vernal  pool  habitats 
are  small  and  easUy  identified,  the 
publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  would  increase  the 
vulnerability  of  these  plant  species  to 
incidents  of  collection  and  general 
vandalism.  Over  a  period  of  recent 
years,  the  Service  is  aware  of  the  discing 
or  filling  of  vernal  pools  and  associated 
upland  habitats  known  to  or  likely 
containing  Federal  candidate,  proposed 
or  listed  species  including  vernal  pool 
fairy  shrimp  (Branchinecta  lynchi], 
vernal  pool  tadpole  shrimp  [Lepidurus 
packardi),  California  tiger  salamander 
[Ambystoma  calif omiense),  Burke's 
goldfields  {Lasthenia  burkei),  Sonoma 
sunshine  (Bleimosperma  bakeri],  and 
Butte  County  meadowfoam  [Limnanthes 
floccosa  ssp.  califomica)  (Jim  Browning, 
Jan  Knight,  Chris  Nagano,  Dan  Strait, 
Service,  pers.  comma.  1994). 


JMI 


Most  of  tKfe  pcfjnil^ttoiis'of  rtre/^ght  '  ' 
vernal  pirtol'^lants  occur  on  pHvate '  '  ' 
lands  where  Federal  invdlvertient  in 
land-use  activities  does  not  generally 
occur.  The  most  likely  Federal 
involvement  would  occur  with  the 
Corps  through  section  404  of  the  Clean 
Water  Act.  The  Service  finds  that 
Federal  involvement  in  the  few  areas 
where  these  plants  occur  on  Federal 
land  has  already  been  identified  without 
the  designation  of  critical  habitat.  The 
USFS  and  the  BLM  jointly  have 
prepared  a  species  management  guide 
for  Orcuttia  tenuis.  A  few  populations 
have  been  fenced  to  protect  them  from 
off-highway  vehicle  use  and  grazing. 
The  BLM  also  is  aware  of  the 
populations  of  Castilleja  campestris  ssp. 
succulenta  and  O.  inaequalis  and  has 
fenced  several  populations  of  each 
species  to  protect  the  populations  &om 
trespass  grazing.  Sacramento  National 
Wildlife  Refuge  personnel  are  also 
aware  of  the  few  populations  of 
Chamaesyce  hooveri,  O.  pHosa.  and 
Tuctona  greenei  occurring  on  Service 
land  in  Glenn  County.  Protection  of  a 
fiew  populations  of  several  of  these 
vernal  ]xx)l  plants  and  their  habitats  on 
Federal  land  will  be  addressed  through 
the  recovery  process  and  through  the 
section  7  consultation  process. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for  these 
eight  plants  is  not  prudent  at  this  time 
because  such  designation  would 
increase  the  threat  from  vandalism  or 
other  human  activities.  The  Service  also 
finds  that  designation  of  critical  habitat 
is  not  beneficial  because  most  of  the 
populations  of  the  eight  vernal  pool 
plants  are  found  on  private  lands. 
Where  they  are  found  on  Federal  lands, 
the  agencies  are  aware  of  the  species 
and  are  already  addressing  conservation 
efforts. 
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Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actiohs, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  fxissible  land  acquisition 
and  cooperation  with  the  State  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  igainst  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Fedfral  agencies  to  evaluate 


.  their  actions  With  res^^tib  any  S{iect6s 
that  is  proposed  or  Rstted  as^  endangeflred  ' 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(1)  requires  Federal 
agencies  to  use  their  authorities  to 
further  the  purposes  of  the  Act  by 
carrying  out  programs  for  listed  species. 
Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  is  likely  to  adversely 
affect  a  listed  species,  the  responsible 
Federal  agency  must  enter  into  formal 
consultation  with  the  Service. 

The  Corps  of  Engineers  will  become 
involved  with  these  sf)ecies  through  its 
permitting  authority  under  section  404 
of  the  Clean  Water  Act  as  well  as  water 
projects  in  the  Central  Valley  such  as 
the  Merced  County  Streams  Project.  By 
regulation,  nationwide  p>ermits  may  not 
be  issued  where  a  federally  listed 
endangered  or  threatened  species  would 
be  affected  by  the  proposed  project 
without  first  completing  formal 
consultation  pursuant  to  section  7  of  the 
Act.  The  presence  of  a  listed  species 
would  highlight  the  national  importance 
of  these  resources.  In  addition,  issuance 
of  housing  loans  by  the  Department  of 
Housing  and  Urban  Development  in 
areas  that  presently  support  these  eight 
species  would  be  subject  to  review  by 
the  Service  under  section  7  of  the  Act. 
The  BOR  will  become  involved  under 
its  Friant  water  contract  renewal 
program  to  the  extent  that  these  species 
may  occur  within  the  404.700  ha  (1 
million  ac)  water  delivery  area  (M.  Kohl, 
Service,  pers.  comm.  1992).  Other  future 
BOR  contract  renewals  will  provide 
additional  potential  for  section  7 
involvement.  The  BLM  and  the  USFS 
will  become  involved  as  they  are 
responsible  for  authorizing  grazing  and 
other  land  uses  in  areas  containing 
vernal  pools.  Highway  construction  and 
maintenance  projects  that  receive 
funding  from  the  Department  of 
Transportation  (Federal  Highways 
Administration)  will  be  subject  to 
review  under  section  7  of  the  Act.  The 
Federal  Bureau  of  Prisons  could  become 
involved  in  discussions  with  the  Service 
in  the  event  that  part  of  the  reuse  of  the 
former  U.S.  Castle  Air  Force  Base  is 
determined  to  be  a  Federal  prison 
facility.  Castle  Air  Force  Base  is  now 
closed,  but  the  property  is  still  under 
Federal  ownership.  The  U.S.  Air  Force 
may  become  involved  regardless  of  the 
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Listing  Orcuttia  pilosa,  O.  viscida, 
and  Tuctona  greenei  as  endangered  and 
Castilleja  campestris  ssp.  succulenta. 
Chamaesyce  hooveri,  Neostapfia 
colusana,  O.  inaequalis,  and  O.  tenuis 
as  threatened  provides  for  the 
development  of  a  recovery  plan(s), 
which  will  bring  together  State  and 
Federal  efforts  for  conservation  of  these 
plants.  The  recovery  plan(s)  would 
establish  a  framework  for  agencies  to 
coordinate  activities  and  cooperate  with 
each  other  in  conservation  efforts.  The 
plan(s)  would  set  recovery  priorities  and 
estimate  costs  of  various  tasks  necessary 
to  accomplish  them.  It  also  would 
describe  site-specific  management 
actions  necessary  to  achieve 
conservation  and  survival  of  these 
species.  Additionally,  pursuant  to 
section  6  of  the  Act,  the  Service  would 
be  able  to  grant  funds  to  affected  states 
for  management  actions  aiding  in  the 
protection  and  recovery  of  these  plants. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  and  threatened  plants. 
All  prohibitions  of  section  9(a)(2)  of  the 
Act,  implemented  by  50  CFR  17.61  and 
17.71.  apply.  These  prohibitions,  in 
part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export;  transport  in 
interstate  or  foreign  conunerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce,  or  remove  and  reduce  the 
species  to  possession  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
plants  listed  as  endangered,  the  Act 
prohibits  the  malicious  damage  or 
destruction  on  areas  under  Federal 
jurisdiction  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  of 
such  plants  in  knowing  violation  of  any 
State  law  or  regulation,  including  State 
criminal  trespass  law.  Section  4(d)  of 
the  Act  allows  for  the  provision  of  such 
protection  to  threatened  species  through 
regulation.  Seeds  from  cultivated 
specimens  of  threatened  plant  taxa  are 
exempt  from  these  prohibitions 
provided  that  a  statement  "Of 
Cultivated  Origin"  appears  on  the 
shipping  containers.  Certain  exceptions 
apply  to  agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.62,  17.63,  and 
17.72  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  or  threatened  plant  species 
under  certain  circumstances.  Such 
permits  are  available  for  scientific 
purposes  and  to  enhance  the 


■propagation  or  survival  of  the  species. 
For  threatened  plants,  peonits  are  also 

-  availri>le  for  botanical  or  horticultural 
exhibition,  educational  purposes,  or 
special  ^mrpeses  consistent  with 
purposes  of  the  Act  because  none  of 
these  mght  plants  are  cominon  in  the 
vdld  or  in  cultivation,  trade  permits 
likely  would  not  be  sought.  Requests  for 
copies  ofthe  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services,  Permits 
Branch,  911  NE  11th  Avenue,  Portland, 
Oregon  97232-4181  (503/231-6241). 

It  is  the  policy  of  the  Service  (59  FR 
34272;  July  1, 1994)  to  identify  to  the 
maximum  extent  practicable  at  the  time 
of  listing  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  the  listing  on  proposed  or 
on-going  activities.  The  Service  beheves 
that  the  following  actions  would  result 
in  a  violation  of  section  9,  although 
possible  violations  are  not  limited  to 
these  actions  alone:  Collection,  damage, 
or  destruction  of  these  species  on 
Federal  lands,  except  in  certain  cases 
described  below;  and  activities  on  non- 
Federal  lands  conducted  in  knowing 
violation  of  Cahfomia  State  law,  which 
requires  a  ten  day  notice  be  given  before 
taking  of  plants  on  private  land.  The 
Service  believes  that,  based  on  the  best 
available  information,  the  following 
actions  will  not  result  in  a  violation  of 
section  9  on  private  land  provided  that 
they  do  not  violate  State  trespass  or 
other  laws:  Livestock  grazing,  ranching 
operations  (construction  or  maintenance 
of  fences,  water  fadhties,  corrals;  off- 
road  vehicle  travel),  firebreak 


constructitMi  andmaintenance.iion- 
fiederally  authorized  mining,  and 
recreational  activities.  Activities  that 
.  oocui  on  Federal  land,  or  on  private 
laad  ^lat  receive  Federal  authorization, 
permits,  or  funding,  and  for  which 
either  a  Federal  endangered  species 
permit  is  issued  to  allow  collection  for  ' 
scientific  or  recovery  purposes,  or  a 
consultation  is  conducted  in  accordance 
with  section  7  of  the  Act,  would  also  not 
result  in  a  violation  of  section  9.  General 
prohibitions  and  exceptions  that  apply 
to  all  endangered  and  threatened  plants 
in  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61  and 
17.71,  apply  as  discussed  earlier  in  this 
section.  Questions  regarding  whether 
specific  activities  will  constitute  a 
violation  of  section  9  should  be  directed 
to  the  Field  Supervisor  of  the  Service's 
Sacramento  Field  Office  (see  ADDRESSES 
section). 

National  Environmental  Policy  Act 

The  Service  has  determined  that 
Environmental  Assessments  and 
Environmental  ^pact  Statemrats,  as 
defined  by  the  National  Environmental 
PoUcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended.  A 
notice  outlining  the  Service's  reasons 
for  this  determination  was  published  in 
the  Fedo-al  Register  on  October  25, 
1983  (48  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 


Species 


'Management  and  Budget  imder 
Executive  Order  12866.  The  Department 
has  datennined  that  diese  final 
ragulations  meets  the  applicable 
standards  provided  in.  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Renmces  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Field  Supervisor  of  the  Sacramento 
Field  Office  (see  ADDRESSES  section). 

Author.  The  primary  author  of  this 
proposed  rule  is  Ken  Fuller  (see 
ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record- 
keeping requirements,  and 
Transportation. 

Regnlatimi  Pnmulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authorify  citation  for  part  17 
continues  to  read  as  follows: 

Authority.  16  U.S.Q  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-424&:  Pub.  L.  99- 
625, 100  Stat  3500,  unless  otherwise  noted. 

S  17.12    [Amended] 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Flowering  Plants,  to  the  List 
of  Endangered  and  Threatened  Plants  to 
read  as  follows: 

•         •         •         *        • 

(h)*  •  • 


Saentific  name 


Common  name 


Historic 
range 


Famity 


Status 


When  Critical        Special 

listed  habitat  rules 


Ftowering  Ptanls: 


CasttMBfs  campestris  ssp.     Fleshy  ow('s-ck>ver U.SA.  Scrophuiariaceae t 

succutanfa  (CA). 


Chamaesyce  hooveri Hoover's  spurge U.S>. 

(CA). 


NeostapHacokaana Colusa  grass 


OraMHa 


San  Joaquin  Valay 
OfcuH  grass. 


U.SA. 
(CA). 


U.SA. 
(CA). 


Euphorbiacaae 


Poaceae 


611    NA 


611    NA 


611     NA 


611     NA 


NA 


NA 


NA 


NA 
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Sp^t;i<H| 


Historic 


ScisnMc  naiTW 


Common  name 


Famity 


Status  ^^  £S        ^P^ 

^^^  Nsled  habitat  rules 


OrcuOiapiosM Haiiy  Orcult  grass  U.SA  Poaceae 

(CA). 

•  •  •  • 

OrcuUa  tamn Slender  Orcult  grass  U.SA  Poaceae 

(CA). 

•  •  •  • 

Onuttia  visckM Sacramento  Orcutt  grass    U.S>.  Poaceae 

(CA). 

•  •  •  • 

Tuctona  groonei Greene's  tuctoria U.SA  Poaceae 

(CA). 


611     NA 


611     NA 


611     ^4A 


611     NA 


NA 


NA 


NA 


NA 


Offset  Folios  7  to  8  Insert  Here 

Dated:  February  24. 1997. 
letaiG.KegiMi, 

Acting  Director .  U.S.  Fish  and  Wildlife  Service 
[FR  Ooa  97-7619  Filed  3-25-97:  8:45  am] 
■UMQOCOC  4Sia-«-# 


DEPARTMENT  OF  COMMERCE 

National  Ocaenic  and  Atmoapharic 
Administration 

SO  CFR  Part  640 

[Dodnt  No.  970318068-7066-01;  La 
O22S07A] 

RM0648-XX82 

Spiny  Lobstw  FIshary  of  tha  Quit  of 
Mexico  and  South  Atlantic;  Rescission 
of  Control  0«ta 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Ckimmerce. 

ACTION:  Notice  of  rescission  of  control 

date. 

StilMARY:  The  Gulf  of  Mexico  and  South 
Atlantic  Fishery  Management  Councils 
(Councils)  beUeve  that  changes  in  the 
management  of  the  spiny  lobster  fishery 
makes  a  previously  announced  control 
date  obsolete.  Therefore,  on  behalf  of 
the  Councils,  NMFS  announces  that  the 
date  of  January  15, 1986,  is  no  longer 
considered  a  control  date  for  entry  into 
the  Gulf  of  Mexico  and  South  Atlantic 
spiny  lobster  fishery. 
EFFECTIVE  DATE:  March  26, 1997. 
FOR  FURTHER  MFOMMTKM  CONTACT: 
Georgia  Cranmore,  813-570-5305. 
8tlPPI.EIflENTARY  MFORMATKM:  The  spiny 
lobster  fishery  is  managed  under  the 


Fishery  Management  Plan  for  the  Spiny 
Lobster  Fishery  of  the  Gulf  of  Mexico 
and  South  Atlantic  (FMP).  The  FMP  was 
prepared  by  the  Councils  and  is 
implemented  through  regulations  at  50 
CFR  part  640,  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

A  control  date  of  January  15, 1986, 
was  estabUshed  for  the  spiny  lobster 
fishery  in  anticipation  of  a  possible 
Federal  limited  access  program  for  this 
fishery  (51  FR  5713.  February  18.  1986). 
The  notice  announcing  this  control  date 
stated  that  anyone  entering  the  fishery 
after  January  15, 1986,  was  not  assured 
of  continued  participation  if  a  limited 
access  system  was  adopted. 

No  limited  access  program  was 
developed  by  the  Councils.  Instead,  the 
Councils  adopted  Florida's  management 
regime  for  the  exclusive  economic  zone 
(EEZ)  off  Florida.  The  commercial 
fishery  is  confined  primarily  to  Florida 
waters  and  the  EEZ  off  Florida. 
Commercial  and  recreational  spiny 
lobster  landings  outside  Florida  are 
negUgible. 

hi  1992,  NMFS  adopted  for  the  EEZ 
off  Florida,  Florida's  spiny  lobster  trap 
certificate,  trap  reduction,  and  trap 
identification  programs  (57  FR  56516, 
November  30,  1992). 

In  1994,  NMFS  removed  the 
requirement  for  Federal  vessel  permits 
in  the  commercial  fishery  in  the  EEZ  off 
Florida  (59  FR  53118,  October  21, 1994). 
The  South  Atlantic  Coimdl  determined 
(at  its  November  1996  meeting)  and  the 
Gulf  Council  determined  (at  its  July 
1996  meeting)  that  these  changes  in  the 
management  of  the  spiny  lobster  fishery 
make  the  control  date  obsolete. 
Therefore,  NMFS  announces  the 


rescission  of  the  January  15, 1986, 
control  date  with  respect  to  this  fishery. 

Autliority:  16  U.S.C.  1801  etseq. 

[tated:  March  20, 1997. 
CKameUa, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc  97-7717  Filed  3-25-97;  8:45  am] 

aaxMGcooc  ssio-ts-f 


50  CFR  Part  679 

[Dockat  No.  961107312-7021-02;  LD. 
0319S7A] 

Fisheries  of  tha  Exclusive  Economic 
Zone  Off  Alaslia;  Offshore  Component 
Poliocl(  In  ttie  Aleutian  Islands  Subarea 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  pollock  by  vessels  catching 
pollock  for  processing  by  the  offshore 
component  in  the  Aleutian  Islands 
subarea  (AI)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to  fuUy 
utilize  the  total  allowable  catch  (TAG)  of 
pollock  in  that  area. 
EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t.),  March  20, 1997,  through 
1200  hrs,  A.l.t.,  March  22, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  MFORMATKM:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groimdfish  of  the  Bering  Sea 


and  Aleutian  Islands  Area  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

In  accordance  with  §679.20(c)(3)(iii), 
the  allowance  for  the  pollock  TAG 
apportioned  for  vessels  catching  pollock 
for  processing  by  the  offshore 
component  in  the  AI  was  established  by 
the  Final  1997  Harvest  Specifications 
for  Groundfish  (62  FR  7168,  February 
18,  1997)  as  16,835  metric  tons  (mt). 
The  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
estabhshed  a  directed  fishing  allowance 
of  14,835  mt,  and  set  aside  the 
remaining  2,000  mt  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries.  The  fishery  for  pollock  by 


vessels  catching  pollock  by  vessels 
catching  pollock  for  processing  by  the 
ofEshore  component  in  the  AI  of  the 
BSAI  was  clceed  to  directed  fishing 
under  §679.20(d)(l)(iii)  on  February  27, 
1997,  (62  FR  9379,  March  3, 1997)  and 
opened  March  12, 1997,  through  March 
14. 1997.  (62  FR  13351,  March  20, 
1997). 

NMFS  has  determined  that  as  of 
March  18, 1997,  2,500  mt  remain  in  the 
directed  fishing  allowance.  Therefore. 
NMFS  is  terminating  the  previous 
closure  and  is  opening  directed  fishing 
for  pollock  by  vessels  catching  pollock 
for  processing  by  the  o&hore 
component  in  the  AI  of  the  BSAI 
effective  1200  hrs,  A.l.t,  March  20, 
1997. 

In  accordance  with  §679.20(d)(l)(iii), 
the  Regional  Administrator  finds  that 
this  directed  fishing  allowance  will 
soon  be  reached.  Current  information 
shows  the  catching  capacity  of  vessels 


catching  pollock  for  processing  by  the 
o&hore  component  is  in  excess  of  1,000 
mt  per  day. 

NMFS  is  prohibiting  directed  fishing 
for  pollock  by  vessels  catching  pollock 
for  processing  by  the  ofEshore 
component  in  the  AI  of  the  BSAI  at  1200 
hrs,  A.Lt.,  March  22, 1997,  through 
December  31, 1997. 

All  other  closures  remain  in  full  force 
and  effect. 

Clasaificati'on 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

AotlioritT:  16  U.S.C  1801  et  seq. 
Dated:  March  20, 1997. 
Geiwge  H.  Darejr, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(PR  Doc  97-7539  Filed  3-20-97;  4:47  pm) 
BILUNO  COOC  SSIO-a-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tt^ese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  rnaKmg  pnor  to  the  adoption  of  tt>e  final 
niies. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Business-Cooperative  Service 
Rural  Utilities  Service 

7  CFR  Part  4264 
RIN0670-AA20 

Rural  Cooperative  Development  Grants 

AQEMOES:  Rural  Business-Cooperative 

Service  and  Rural  Utilities  Service, 

USDA. 

ACTION:  Proposed  rule. 


f:  The  Rural  Business- 
Cooperative  Service  (RBS)  proposes  to 
revise  its  regulations  published 
previously  under  Rural  Technology 
Development  Grants  (RTDG).  This 
action  is  necessary  to  comply  with  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  (the  1996  Act)  (Pub. 
L.  104-127),  which  removed 
"technology"  from  RTDG,  thereby 
directing  the  focus  of  the  program 
specifically  to  cooperative  development. 
The  1996  Act  also  clarified  that  public 
bodies  were  not  eligible  applicants,  and 
modified  application  requirements  and 
applicant  selection  criteria.  Exhibit  A 
will  be  removed  since  it  contains 
administrative  material.  The  intended 
effect  of  this  action  is  to  improve  the 
economic  condition  of  rural  areas 
through  cooperative  development. 
DATES:  Comments  must  be  submitted  on 
or  before  April  25,  1997. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Director,  Regulations 
and  Paperwork  Management  Division, 
Rural  Housing  Service.  USDA,  Stop 
0743, 1400  Independence  Avenue,  SW., 
Washington.  DC  20250-0743. 
Comments  may  also  be  submitted  via 
the  internet  by  addressing  them  to: 
comments9rus.usda.gov  and  must 
contain  "Rural  Cooperative 
Development  Grants"  in  the  subject.  All 
written  comments  will  be  available  for 
public  inspection  at  the  above  address 
during  normal  working  hours. 
FOR  FURTHER  MFORMATION  CONTACT: 
James  E.  Haskell,  Assistant  Deputy 


Administrator.  Cooperative  Services, 
Rural  Business-Cooperative  Service. 
U.S.  Department  of  Agriculture.  Stop 
3250.  Room  4016.  South  Agriculture 
Building,  1400  Independence  Avenue. 
SW.,  Washington,  DC  20250.  Telephone 
(202) 720-8460. 

SUPPLEMENT ARY  INFORMATION: 

Classification 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866,  and  the  Office  of  Management 
and  Budget  has  determined  that  it  is  not 
a  "significant  regulatory  action." 

Environmental  Impact  Statement 

This  dociunent  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
RBS  has  determined  that  this  action 
does  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969. 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 

Justice  Reform.  In  accordance  with 
this  rule:  (1)  All  state  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
in  accordance  with  the  regulations  of 
the  Agency  at  7  CFR  part  1 1 ,  must  be 
exhausted  before  bringing  suit  in  court 
challenging  action  taken  under  this  rule 
unless  these  regulations  specifically 
allow  bringing  suit  at  an  earlier  time. 

Intergovernmental  Review 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number  10.771  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  RBS  has  conducted 
intergovernmental  consultation  in  the 
manner  delineated  in  RD  Instruction 
1940-1. 

National  Perfbmuoice  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
unnecessary  regulations  and  improve 
those  that  remain  in  force. 


Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates' 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
RBS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
RBS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  This  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  undersigned  has 
determined  and  certified  by  signature  of 
this  document  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  this  rulemaking  action  does  not 
involve  a  new  or  expanded  program. 
The  removal  of  "technology"  from 
RTDG  substantially  narrows  the  scope 
of  this  program.  No  provision  of  this 
rule  requires  action  on  the  part  of  small 
businesses  not  required  of  large 
businesses.  This  rule  requires  no  action 
on  the  part  of  any  applicant  not 
previously  required  by  an  applicant. 

Paperwork  Reduction  Act 

The  information  collection  and 
recordkeeping  requirements  contained 
in  this  regulation  were  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  chapter  35  and  were 
assigned  OMB  control  number  0570- 
0006,  in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  This  proposed 


IMI 


rule  does  not  impose  any  new 
information  or  recordkeeping 
requirements  from  those  approved  by 
OMB.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  minutes  to  8  hours  per 
response,  with  an  average  of  1.85  hours 
per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  inJFormtition.  Said  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  the  Department 
of  Agriculture,  Clearance  Officer,  OIRM, 
Stop  7630,  Washington,  D.C.  20250. 

Background 

The  RTDG  program  was  established 
by  rule  on  August  12, 1994  (59  FR 
41386-98)  and  was  authorized  by 
section  310B(f)  through  (h)  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1932).  The 
1996  Act  removed  "technology"  from 
RTDG,  thereby  directing  the  focus  of  the 
program  specifically  to  cooperative 
development.  The  1996  Act  also 
clarified  that  public  bodies  were  not 
eligible  applicants,  and  modified 
application  requirements  and  applicant 
selection  criteria.  The  primary  objective 
of  the  Rural  Cooperative  Development 
Grant  (RCIXi)  program  is  to  improve  the 
economic  condition  of  rural  areas 
through  cooperative  development.  The 
program  is  administered  through  Rural 
Development  State  Offices  acting  on 
behalf  of  RBS.  RBS  is  one  of  the 
successors  of  the  Rural  Development 
Administration  pursuant  to  the 
Department  of  Agricultxire 
Reorganization  Act  of  1994  (Pub.  L. 
103-354). 

Other  Regulations  Affected 

Conforming  changes  which  are 
necessary  as  a  result  of  the  revisions 
proposed  to  part  4284,  subpart  F  will  be 
done  at  the  Final  Rule  stage. 

List  of  Subjects  7  CFR  Part  4284 

Business  and  industry.  Grant 
programs — Housing  and  community 
development.  Rural  areas.  ' 

Accordingly,  chapter  XLII,  title  7, 
Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  follows: 

PART  4284— GRANTS 

1.  The  authority  citation  for  part  4284 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301.  7  U.S.C  1989. 16 
U.S.C  1005. 


Subpart  F— Rural  Cooperative 
Development  Grants 

2.  Part  4284,  subpart  F  is  revised  to 
read  as  follows: 

Subpart  F— Rural  Cooperathw  Devalopment 
Grants 

Table  of  Contents 

4284.501  Purpose. 

4284.502  Policy. 

4284.503  [Resenred] 

4284.504  Definitions. 

4284.505  Applicant  eligibility. 
4284.506—4284.514    [Reserved] 

4284.515  Grant  purposes. 

4284.516  Ineligible  grant  purposes. 
4284.517—4284.526     (Reserved) 

4284.527  Other  considerations. 

4284.528  Application  processing. 
4284.529—4284.539     [Reserved] 

4284.540  Grant  selection  criteria. 

4284.541  Grant  approval,  fund  obligation, 
grant  closing,  and  third-party  financial 
assistance. 

4284.542—4284.556    [Reserved] 

4284.557  Fund  disbursement. 

4284.558  Reporting. 
4284.559—4284.570     [Reserved] 

4284.571  Audit  requirements. 

4284.572  Grant  servicing. 

4284.573  Programmatic  changes. 

4284.574  Su^equent  grants. 

4284.575  Grant  suspension,  tennination, 
and  cancellation. 

4284.576—4284.586     (Reserved) 
4284.587     Exception  authority. 
4284.588 — 4284.599     [Reserved] 
4284.600    OMB  control  number. 

Subpart  F— Aural  Cooperative 
Development  Grants 

14284.501    Purpose. 

(a)  This  subpart  outlines  the  Rural 
Business-Cooperative  Service's  policies 
and  authorizations  and  sets  forth 
procedures  to  provide  grants  for 
cooperative  development  in  rural  areas. 

(b)  Grants  will  be  made  available  to 
nonprofit  corporations  and  institutions 
of  higher  education  for  the  purpose  of 
establishing  and  operating  centers  for 
rural  cooperative  development. 

(c)  Copies  of  all  forms  and 
Instructions  referenced  in  this  subpart 
are  available  in  the  RBS  National  Office 
or  any  Rural  Development  State  Office. 

S  4284.502    Policy. 

The  grant  program  will  be  used  to 
facilitate  the  creation  or  retention  of  jobs 
in  rural  areas  through  the  development 
of  new  rural  cooperatives,  value-added 
processing,  and  rural  businesses. 

$4284.503    [ReMTved] 

§4284.504    Definitions. 

Agency — ^ural  Business-Cooperative 
Service  (RBS)  or  a  successor  agency. 

Approval  official — Any  authorized 
agency  official. 


Center — The  entity  established  or 
operated  by  the  grantee  for  rural 
cooperative  devBlopment. 

Cooperative — A  user-owned  and 
controlled  business  frt>m  which  benefits 
are  derived  and  distributed  equitably  on 
the  basis  of  use. 

Cooperative  development— The 
startup,  expansion,  or  operational 
improvement  of  a  cooperative  which 
will  promote  the  development  of  new 
services  and  products  that  can  be 
produced  or  provided  in  rural  areas, 
new  processes  that  can  be  utilized  in  the 
production  of  products  in  rural  areas,  or 
new  enterprises  that  can  add  value  to 
on-farm  production  through  processing 
or  marketing.  Operational  improvement 
includes  making  the  cooperative  more 
efficient  or  better  managed. 

Economic  developm  ?nt— The  growth 
of  an  area  as  evidencea  by  increases  in 
total  income,  employment 
opportunities,  decreased  outmigration 
of  populations,  value  of  production, 
increased  diversification  of  industry, 
higher  labor  force  participation  rates, 
increased  duration  of  employment, 
higher  wage  levels,  or  gains  in  other 
measurements  of  economic  activity, 
such  as  land  values. 

Nonprofit  institution — Any 
organization  or  institution,  including  an 
accredited  institution  of  higher 
education,  no  part  of  the  net  earnings  of 
which  inures,  or  may  lawfully  inure,  to 
the  benefit  of  any  private  shareholder  or 
individual. 

Project — The  undertaking  for  which 
funds  will  be  used  to  develop  or  operate 
a  cooperative  development  center. 

Public  body— Any  state,  county,  dty, 
township,  incorporated  town  or  village, 
borough,  authority,  district,  economic 
development  authority,  or  Indian  tribe 
on  federal  or  state  reservations  or  other 
federally  recognized  Indian  tribe  in 
rural  areas. 

RBS — The  Rural  Business-Cooperative 
Service,  an  agency  of  the  United  States 
Department  of  Agricultiue,  or  a 
successor  agency. 

Rural  and  rural  area — Includes  all 
territory  of  a  state  that  is  not  within  the 
outer  boimdary  of  any  city  having  a 
population  of  50,000  or  more  and  its 
immediately  adjacent  urbanized  and 
lubanizing  areas  with  a  population 
density  of  more  than  100  persons  per 
sqiiare  mile,  as  determined  by  the 
Secretary  of  Agriculture  according  to  the 
latest  decennial  census  of  the  United 
States. 

Rural  Development — Rural 
Development  mission  area. 

Servicing  office — Any  Rural 
Development  State  Office  or  successor 
office. 
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State— Aay  of  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam.  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Republic  of  Palau,  the 
Federated  States  of  Micronesia,  and  the 
Republic  of  the  Marshall  Islands. 

Subcenter — A  unit  of  a  center  acting 
under  the  same  direction  as  and  having 
a  purpose  consistent  with  that  of  the 
center. 

Urbanized  area — An  area 
immediately  adjacent  to  a  city  having  a 
population  of  50.000  or  more  which,  for 
general  social  and  economic  purposes, 
constitutes  a  single  community  and  has 
a  boundary  contiguous  with  that  of  the 
dty.  Such  community  may  be 
incorporated  or  unincorporated  to 
extend  from  the  contiguous  boundaries 
to  recognizable  open  country,  less 
densely  settled  areas,  or  natural 
boundaries  such  as  forests  or  water. 
Minor  open  spaces  such  as  airports, 
industrial  sites,  recreational  facilities,  or 
public  parks  shall  be  disregarded.  Outer 
boundaries  of  an  incorporated 
community  extend  at  least  to  its  legal 
boundaries.  Cities  which  may  have  a 
contiguous  border  with  another  city,  but 
are  located  across  a  river  bom  such  city, 
are  recognized  as  a  separate  community 
and  are  not  otherwise  considered  a  part 
of  an  urbanized  or  urbanizing  area,  as 
defined  in  this  section,  are  not  in  a 
nonrural  area. 

Urbanizing  area — A  community 
which  is  not  now,  or  within  the 
foreseeable  futiu«  not  likely  to  be, 
clearly  separate  from  and  independent 
of  a  city  of  50,000  or  more  population 
and  its  immediately  adjacent  urbanized 
areas.  A  community  is  considered 
"sep)arate"  when  it  is  separated  from  the 
city  and  its  immediately  adjacent 
urbanized  area  by  open  country,  less 
densely  settled  areas,  or  natural  barriers 
such  as  forests  or  water.  Minor  open 
spaces  such  as  airports,  industrial  sites, 
recreational  facilities,  or  public  parks 
shall  be  disregarded.  A  community  is 
considered  "independent"  when  its 
social  (e.g.,  government,  educational, 
health,  and  recreational  facilities)  and 
economic  structiire  (e.g.,  business, 
industry,  tax  base,  and  employment 
opportunides)  are  not  primarily 
dependent  on  the  city  and  its 
immediately  adjacent  urbanized  areas. 

S  4284.506    Applicant  aMgWIity. 

(a)  Grants  may  be  made  to  nonprofit 
corporations  and  institutions  of  higher 
education.  Grants  may  not  be  made  to 
public  bodies. 

(b)  An  outstanding  judgment  obtained 
against  an  applicant  by  the  United 


States  in  a  Federal  Court  (other  than  in 
the  United  States  Tax  Court),  which  has 
been  recorded,  shall  cause  the  applicant 
to  be  ineligible  to  receive  any  grant  or 
loan  until  the  judgment  is  paid  in  full 
or  otherwise  satisfied.  RBS  grant  funds 
may  not  be  used  to  satisfy  the  judgment. 

S§  4284.506-4284.514    [Reswved] 

S  4284.515    Grant  purposes. 

Grant  funds  may  be  used  to  pay  up  to 
75  percent  of  the  costs  for  carrying  out 
relevant  projects.  Applicant's 
contribution  may  be  in  cash  or  in-kind 
contribution  in  accordance  with  7  CFR 
parts  3015  and  3019  of  this  tide  and 
must  be  from  nonfederal  funds  except 
that  a  loan  from  another  federal  source 
can  be  used  for  the  applicant's 
contribution.  Grant  hinds  may  be  used 
for,  but  are  not  limited  to,  the  following 
purposes: 

(a)  Applied  research  and  feasibility 
studies  that  may  be  useful  to 
individuals,  cooperatives,  small 
businesses,  and  other  similar  entities  in 
rural  areas  served  by  the  center. 

(b)  Collection,  interpretation,  and 
dissemination  of  principles,  facts, 
technical  knowledge,  or  other 
information  that  may  be  useful  to 
individuals,  cooperatives,  small 
businesses,  and  other  similar  entities  in 
rural  areas  served  by  the  center. 

(c)  Providing  training  and  instruction 
for  individuals,  cooperatives,  small 
businesses,  and  other  similar  entities  in 
rural  areas  served  by  the  center. 

(d)  Providing  loans  and  grants  to 
individuals,  cooperatives,  small 
businesses,  and  other  similar  entities  in 
rural  areas  served  by  the  center. 

(e)  Providing  technical  assistance, 
research  services,  and  advisory  services 
to  individuals,  cooperatives,  small 
businesses,  and  other  similar  entities  in 
rural  areas  served  by  the  center. 

$4284.516    Ineligible  grant  purposes. 
Grant  funds  may  not  be  used  to: 

(a)  Pay  more  than  75  percent  of 
relevant  project  or  administrative  costs. 

(b)  Duplicate  cuirent  services  or 
replace  or  substitute  support  previously 
provided. 

(c)  Pay  costs  of  preparing  the  grant 
application  pack^e. 

(d)  Pay  costs  incurred  prior  to  the 
effective  date  of  the  grant  made  under 
this  subpart. 

(e)  Pay  for  building  construction,  the 
purchase  of  real  estate  or  vehicles, 
improving  or  renovating  office  space,  or 
the  repair  or  maintenance  of  privately- 
owned  property. 

(f)  Fund  political  activities. 

(g)  Pay  for  assistance  to  any  private 
business  enterprise  which  does  not  have 


at  least  51  percent  ownership  by  those 
who  are  either  citizens  of  the  United 
States  or  reside  in  the  United  States 
after  being  legally  admitted  for 
permanent  residence. 

S  4284.517-4284.526    [Reserved] 

4284.527    Other  considerations. 

(a)  Civil  rights  compliance 
requirements.  All  grants  made  under 
this  subpart  are  subject  to  the 
requirements  of  tide  VI  of  the  Civil 
Rights  Act  of  1964  which  prohibits 
discrimination  on  the  basis  of  race, 
color,  and  national  origin  as  oudined  in 
part  1901,  subpart  E  of  this  tide.  In 
addition,  the  grants  made  under  this 
subpart  are  subject  to  the  requirements 
of  section  504  of  the  Rehabilitation  Act 
of  1973,  as  amended,  which  prohibits 
discrimination  on  the  basis  of  handicap; 
the  requirements  of  the  Age 
Discrimination  Act  of  1975  which 
prohibits  discrimination  on  the  basis  of 
age:  and  tide  III  of  the  Americans  with 
Disabilities  Act,  Public  Law  101-336, 
which  prohibits  discrimination  on  the 
basis  of  disability  by  private  entities  in 
places  of  public  accommodations. 

(b)  Environmental  requirements.  " 

(1)  General  applicability.  Unless 
specifically  modified  by  this  section,  the 
requirements  of  part  1940,  subpart  G  of 
this  tide  apply  to  this  subpart.  For 
example,  the  Agency's  general  and 
specific  environmental  policies 
contained  in  §§  1940.303  and  1940.304 
of  part  1940,  subpart  G  of  this  tide  must 
be  met.  Although  the  purpose  of  the 
grant  program  established  by  this 
subpart  is  to  improve  business, 
industry,  and  employment  in  rural 
areas,  this  purpose  is  to  be  achieved,  to 
the  extent  practicable,  without 
adversely  affecting  important 
environmental  resources  of  rural  areas 
such  as  important  farmland  and  forest 
lands,  prime  rangelands,  wedand,  and 
flood  plains.  Prospective  recipients  of 
grants,  therefore,  must  consider  the 
potential  environmental  impacts  of  their 
applications  at  the  earliest  planning 
stages  and  develop  plans  and  projects 
that  minimize  the  potential  to  adversely 
impact  on  the  environment. 

(2)  Technical  assistance.  An 
application  for  a  technical  assistance 
project  is  generally  excluded  bom  the 
environmental  review  process  by 

§  1940.333  of  this  tide.  However,  as 
further  specified  in  that  section,  the 
grantee  of  a  technical  assistance  grant, 
in  the  process  of  providing  technical 
assistance,  must  consider  and  generally 
document  within  their  plans  the 
potential  environmental  impacts  of  the 
plan  and  recommendations  provided  to 
the  recipient  of  the  technical  assistance. 


(3)  Applications  for  grants  to  provide 
financial  assistance  to  third-party 
recipients.  As  part  of  the  preapplication, 
the  applicant  must  provide  a  complete 
"Request  for  Environmental 
Information,"  for  each  project 
specifically  identified  in  its  plan  to 
provide  financial  assistance  to  third 
parties  who  will  undertake  eligible 
projects  with  such  assistance.  The 
Agency  will  review  the  preapplication, 
supporting  materials,  and  any  required 
"Request  for  Environmental 
Information"  and  initiate  an  appropriate 
environmental  review  for  the 
preapplication.  This  assessment  will 
focus  on  the  potential  cumulative 
impacts  of  the  projects  as  well  as  any 
environmental  concerns  or  problems 
that  are  associated  with  individual 
projects  that  can  be  identified  at  this 
time  from  the  information  submitted. 
Because  the  Agency's  approval  of  this 
type  of  grant  application  does  not 
constitute  a  commitment  to  the  use  of 
grant  funds  for  any  identified  third- 
party  projects  (see  §4284.541),  no 
public  notification  requirements  will 
apply  to  the  preapplication.  After  the 
grant  is  approved,  each  third-party 
project  to  be  assisted  under  the  grant 
will  undergo  the  applicable 
environmental  review  and  public 
notification  requirements  in  i>art  1940, 
subpart  G  of  this  tide  prior  to  the 
Agency  providing  its  consent  to  the 
grantee  to  assist  die  third-party  project. 
If  the  preapplication  reflects  oidy  one 
project  which  is  specifically  identified 
as  the  third-party  recipient  for  financial 
assistance,  the  Agency  may  proceed 
direcdy  to  the  appropriate 
environmental  assessment  for  the  third- 
party  recipient  with  public  notification 
as  required.  The  applicant  must  be 
advised  that  if  the  recipient  or  project 
changes  after  the  grant  is  approved,  the 
project  to  be  assisted  under  the  grant 
will  undergo  the  applicable 
environmental  review  and  public 
notification  requirements. 

(c)  Govemment-vade  debarment  and 
suspension  (non-procurement)  and 
requirements  for  drug-free  workplace. 
Persons  who  are  disbarred  or  suspended 
are  excluded  from  federal  assistance  and 
benefits  including  grants  under  this 
subpart.  Grantees  must  certify  that  they 
will  provide  a  drug-free  workplace.  See 
7  CFR  part  3017  and  RD  histiTiction 
1940-M  (available  in  any  Rural 
Development  State  Office)  for  further 
guidance. 

(d)  Restrictions  on  lobbying.  All  grants 
must  comply  with  the  lobbying 
restrictions  set  forth  in  7  CFR  part  3018. 

(e)  Excess  capacity  or  transjer  of 
employment.  If  a  proposed  grant  is  for 
more  than  $1  million  and  will  increase 


direct  employment  by  more  than  50 
employees,  the  appliceint  will  be 
requested  to  provide  written  support  for 
an  Agency  determination  that  the 
proposal  will  not  result  in  a  project 
which  is  calculated  to,  or  likely  to, 
result  in  the  transfer  of  any  emplo3rment 
or  business  activity  from  one  area  to 
another.  This  limitation  will  not 
prohibit  assistance  for  the  expansion  of 
an  existing  business  entity  through  the 
establishment  of  a  new  branch,  affiliate, 
or  subsidiary  of  such  entity  if  the 
expansion  will  not  result  in  an  increase 
in  the  unemployment  in  the  area  of 
original  location  or  in  any  other  area 
where  such  entity  conducts  business 
operations. 

(f)  Management  assistance.  Grant 
recipients  will  be  supervised,  as 
necessary,  to  ensure  that  projects  are 
completed  in  accordance  with  approved 
plans  and  specifications  and  that  funds 
are  expended  for  approved  purposes. 
Grants  made  under  this  subpart  will  be 
administered  under,  and  are  subject  to, 
7  CFR  parts  3015,  3017,  3019,  and  3051, 
as  appropriate,  and  established  RBS 
guidelines. 

(g)  National  Historic  Preservation  Act 
of  1966.  All  projects  will  be  in 
compliance  with  the  National  Historic 
Preservation  Act  of  1966  in  accordance 
with  part  1901,  subpart  F  of  this  tide. 

(h)  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act.  All  projects  must  comply  with  the 
reouirements  set  forth  in  7  CFR  part  21. 

U)  Flood  plains  and  wetlands.  All 
projects  must  comply  with  Executive 
Order  11988.  "Flood  Plain 
Management,"  and  Executive  Order 
11990,  "Protection  of  Wetlands." 

(j)  Flood  or  mudslide  hazard  area 
precautions.  If  the  grantee  financed 
project  is  in  a  flood  or  mudslide  area, 
flood  or  mudslide  insurance  must  be 
provided. 

(k)  Termination  of  Federal 
requirements.  Once  the  grantee  has 
provided  assistance  with  project  loans 
in  an  amount  equal  to  the  grant 
provided  by  RBS,  the  requirements 
imposed  on  the  grantee  shall  not  be 
applicable  to  any  new  projects  thereafter 
financed  from  the  RCE)G  funds.  Such 
new  projects  shall  not  be  considered  as 
being  derived  from  federal  funds.  The 
purposes  of  such  new  projects,  however, 
shall  be  consistent  with  these 
regulations. 

n)  Intergovernmental  review.  Grant 
projects  are  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovemmeHlel  consultation  with 
state  and  local  officials.  A  loan  fimd 
established  in  whole,  or  in  part,  with 
grant  funds  will  also  be  considered  a 
project  for  the  purpose  of 


intergovernmental  review  as  well  as  the 
specific  projects  funded  with  grant 
funds  from  the  RCDG  funds.  For  each 
project  to  be  assisted  with  a  grant  under 
this  subpart  and  which  the  state  has 
elected  to  review  under  their 
intergovernmental  review  process,  the 
state  point  of  contact  must  be  notified. 
Notification,  in  the  form  of  a  project 
description,  can  be  initiated  by  the 
grantee.  Any  comments  from  die  state 
must  be  included  with  the  grantee's 
request  to  use  RBS  grant  fimds  for  the 
specific  project.  Prior  to  the  RBS 
decision  on  the  request,  compliance 
with  requirements  of  intergovernmental 
consultation  must  be  demonstrated  for 
each  project.  These  requirements  should 
be  completed  in  accordance  with 
"Intergovernmental  Review  of 
Department  of  Agriculture  Programs  and 
Activities,"  part  3015,  subpart  V  of  this 
tide  (see  RD  Instruction  1940-J, 
available  in  any  Rural  Development 
State  Office). 

§4284.528    AppMcaBon  processing. 
(a)  Preapplications. 

(1)  Applicants  will  file  an  original  and 
one  copy  of  the  "Application  for  Federal 
Assistance  (For  Non-construction)," 
with  the  appropriate  Rural  Development 
State  Office.  This  form  is  available  in 
any  Rural  Development  Stale  Office. 

(2)  All  preapplications  shall  be 
accompanied  by: 

(i)  Evidence  of  applicant's  legal 
existence  and  authority  to  perform  the 
proposed  activities  under  the  grant. 

(ii)  Latest  financial  information  to 
show  the  applicant's  financial  capacity 
to  carry  out  the  project.  At  a  minimum, 
the  information  shoidd  include  a 
balance  sheet  and  an  income  statement. 
A  current  audited  report  is  preferred 
where  one  is  reasonably  obtainable. 

(iii)  Estimated  breakdown  of  total 
costs,  including  costs  to  be  funded  by 
the  applicant  or  other  identified 
sources.  Certification  must  be  provided 
^m  the  applicant  that  its  matching 
share  to  the  project  is  avadable  and  will 
be  used  for  the  project  The  matrhing 
share  must  meet  the  requirements  of  7 
CFR  parts  3015  and  3019  as  applicable. 
Certifications  from  an  authorized 
representative  of  each  source  of  funds 
must  be  provided  indicating  that  funds 
are  available  and  will  be  used  for  the 
proposed  project. 

(iv)  Budget  and  description  of  the 
accounting  system  to  be  used. 

(v)  Area  to  be  served,  identifying 
within  that  area  each  governmental  unit 
(i.e.,  town,  county,  etc.)  affected  by  the 
proposed  project.  Evidence  of  support 
and  concurrence  from  each  aCFecteid 
governmental  imit  must  be  provided  by 
either  a  resolution  or  a  written 
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statement  from  the  chief  elected  local 
o£Bcial. 

(vi)  A  listiiig  of  cooperative 
businesses  to  be  assisted  or  created. 

(vii)  Applicant's  experience  with 
similar  projects,  including  experience  of 
key  staff  members  and  persons  who  will 
be  providing  the  proposed  services  and 
managing  the  project. 

(viii)  The  number  of  months  duration 
of  the  project  and  the  estimated  time  it 
will  take  horn  grant  approval  to 
beginning  of  service. 

(ix)  Method  and  rationale  used  to 
select  the  areas  or  businesses  that  will 
receive  the  service. 

(x)  Brief  description  of  how  the  work 
will  be  performed  and  whether 
organizational  staff,  consultants  or 
contractors  will  be  used. 

(xi)  Evaluation  method  to  be  used  by 
the  applicant  to  determine  if  objectives 
of  the  proposed  activity  are  being 
accomplished. 

(xii)  A  brief  plan  that  contains  the 
following  provisions  and  describes  how 
the  applicant  will  meet  these 
provisions: 

(A)  A  provision  that  substantiates  that 
the  applicant  will  effectively  serve  rural 
areas  in  the  United  States. 

(B)  A  provision  that  the  primary 
objective  of  the  applicant  will  be  to 
improve  the  economic  condition  of  rural 
areas  by  promoting  development  of  new 
cooperatives  or  improvement  of  existing 
cooperatives. 

(C)  Supporting  data  from  established 
ofGcial  independent  sources  along  with 
any  explanatory  documentation. 

(D)  A  description  of  the  activities  that 
the  applicant  will  carry  out  to 
accomplish  such  objective. 

(E)  A  description  of  the  proposed 
activities  to  be  funded  under  this 
sub{}art. 

(F)  A  description  of  the  contributions 
that  the  applicant's  proposed  activities 
are  likely  to  make  to  the  improvement 
of  the  economic  conditions  of  the  rural 
areas  served  by  the  applicant  ^ 

(G)  Provisions  that  tne  appUcant,  in 
carrying  out  its  activities,  will  seek, 
where  appropriate,  the  advice, 
participation,  expertise,  and  assistance 
of  representatives  of  business,  industry, 
educational  institutions,  the  federal, 
state,  and  local  governments. 

(H)  Provisions  that  the  applicant  will 
consult  with  any  college  or  university 
administering  Extension  Service 
programs  and  cooperate  with  such 
college  or  university  in  the  coordination 
of  the  center's  activities  and  programs. 

(I)  Provisions  that  the  appUcant  will 
take  all  practicable  steps  to  develop 
continuing  sources  of  financial  support 
for  the  center,  particulariy  from  sources 
in  the  private  Mctor. 


0)  Provisions  for 

fl^Monitoring  and  evaluating  its 
activities;  and 

(2)  Accounting  for  money  received 
and  expended  by  the  appUcant  under 
this  subpart. 

(K)  Provisions  that  the  applicant  will 
provide  for  the  optimal  application  of 
cooperative  development  in  rural  areas, 
especially  those  areas  adversely  affected 
by  economic  conditions,  such  that  local 
economic  conditions  can  be  improved 
through  cooperative  development. 

(xiii)  If  grant  funds  are  to  oe  used  for 
the  purpose  of  making  loans  or  grants  to 
individuals,  cooperatives,  small 
businesses,  and  other  similar  entities 
(ultimate  recipients)  in  rural  areas  for 
eligible  purposes  under  this  subpart,  the 
preapplication  must  include  the 
agreement  proposed  to  be  used  between 
the  applicant  and  the  ultimate 
recipients  that  includes  the  following: 

(A)  An  assurance  that  the 
responsibilities  of  the  grantee,  as  a 
recipient  of  grant  funds  under  this 
subpart,  are  passed  on  to  the  ultimate 
recipient  and  the  ultimate  recipient 
understands  its  responsibilities  to 
comply  with  the  requirements  set  forth 
in  this  subpart,  including  7  CFR  parts 
3015  and  3019  as  appUcable. 

(B)  Provisions  that  the  ultimate 
recipient  will  comply  with  debarment 
and  suspension  requirements  contained 
in  7  CFR  part  3017  and  will  execute  a 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions." 

(C)  Provisions  that  the  ultimate 
recipient  will  execute  an  "Equal 
Opportunity  Agreement,"  and  an 
"Assurance  Agreement." 

(D)  Docimientation  that  the  ultimate 
recipient  understands  its 
responsibilities  to  the  applicant. 

(E)  Documentation  that  the  applicant 
understands  its  responsibilities  in 
monitoring  the  ultimate  recipient's 
activities  under  the  grant  and  the 
applicant's  plan  for  such  monitoring. 

(F)  Docimientation,  when  other 
references  or  sources  of  information  are 
used,  along  with  copies,  if  possible,  that 
provides  dates,  addresses,  page  numbers 
and  explanations  of  how  interpretations 
are  made  to  substantiate  that  such 
things  as  economically  distressed 
conditions  do  exist. 

(G)  Narrative  addressing  all  items  in 
4284.540(a)  regarding  grant  selection 
criteria. 

(b)  Applications.  Upon  notification 
that  the  applicant  has  b«en  selected  for 
funding,  the  following  will  be  submitted 
to  Rural  Development  by  the  applicant: 

(1)  Proposed  scope  of  work,  detailing 
the  proposed  activities  to  be 


accomplished  and  time  frames  Cor 
completion  of  each  activity. 

(2)  Other  information  requested  by 
RBS  to  make  a  grant  award 
determination. 

(c)  Applicant  response,  tf  the 
applicant  fails  to  submit  the  application 
and  related  material  by  the  date  shown 
on  the  invitation  for  applications,  which 
will  follow  the  final  rulemaking  notice, 
Rural  Development  may  discontinue 
consideration  of  the  preapplication. 

S§  4284.529-4284.539    [Reserved]. 

§4284.540    Grant  selection  criteria. 

Grants  will  be  awarded  under  this 
subpart  on  a  competitive  basis.  The 
priorities  described  in  this  paragraph 
will  be  used  by  RBS  to  rate 
preapplications.  RBS  review  of 
preapplications  will  include  the 
complete  preapplication  package 
submitted  to  the  Rural  Development 
State  Office.  Points  will  be  distributed 
according  to  ranking  as  compared  with 
other  preapplications  on  hand.  All 
factors  will  receive  equal  weight  with 
points  awarded  to  each  factor  on  a  5,  4, 
3,  2,  1  basis  depending  on  the 
applicant's  ranldng  compared  to  other 
applicants. 

(a)  Preference  will  be  given  to 
applications  that: 

(1)  demonstrate  a  proven  track  record 
in  administering  a  nationally 
coordinated,  regionally  or  State-wide 
operated  project; 

(2)  demonstrate  previous  expertise  in 
providing  technical  assistance  in  rural 
areas; 

(3)  demonstrate  the  ability  to  assist  in 
the  retention  of  business,  facilitate  the 
establishment  of  cooperatives  and  new 
cooperative  approaches,  and  generate 
employment  opportunities  that  will 
improve  the  economic  conditions  of 
rural  areas; 

(4)  demonstrate  the  ability  to  create 
horizontal  linkages  among  businesses 
within  and  among  various  sectors  in 
rural  areas  of  the  United  States  and 
vertical  linkages  to  domestic  and 
international  markets; 

(5)  commit  to  providing  technical 
assistance  and  other  services  to 
underserved  and  economically 
distressed  rural  areas  of  the  United 
States; 

(6)  commit  to  providing  greater  than 

a  25  percent  matching  contribution  with 
priva^  funds  and  in-kind  contributions; 
and 

(7)  evidence  transferability  or 
demonstration  value  to  assist  rural  areas 
outside  of  project  area. 

(b)  Each  preapplication  for  assistance 
wiU  be  carefully  reviewed  in  accordance 
-with  the  priorities  established  in  this 


iMI 


section'.' A<^ift«y¥*ftB;J^^wffl'W'qfnu^'^ 
assigned  to  eafch  j»iefeplpHi6iti6tt».''''''J""^'- 
Preapplfcatlbhs  seleeted'fdr'fuhdittg 
will  be  based  on  the  priority  rating 
assigned  each  preappUcation  and  the 
total  funds  available.  All 
preapplications  submitted  for  funding 
should  contain  sufBdent  information  to 
permit  RBS  to  complete  a  thorough 
priority  rating. 

f  4284.541    Grant  approval,  fund 
obltgalion,  grant  cloaing,  and  ttiirdiMrty 
flnanctal  assistance. 

The  grantee  will  execute  aU 
documents  required  by  RBS  to  make  a 
grant  under  this  subpart. 

H4284.542-<4284.556    [Reservwl]. 

f4284.5S7    Fund  disburswnent 

Grants  will  be  disbursed  as  follows: 

(a)  A  "Request  for  Advance  or 
Reimbursement"  will  be  completed  by 
the  applicant  and  submitted  to  Rural 
Development  not  more  frequently  than 
monthly.  Payments  will  be  made  by 
electronic  funds  transfer  pursuant  to  the 
Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134). 

(b)  The  grantee's  share  in  the  cost  of 
the  project  will  be  disbursed  in  advance 
of  grant  funds  or  on  a  pro-rata 
distribution  basis  with  grant  funds 
during  the  disbursement  period.  The 
grantee  may  not  provide  its  contribution 
at  the  end  of  the  grant  period. 

S  4284.558    Reporting. 

A  "Financial  Status  Report"  and  a 
project  performance  activity  report  will 
be  required  of  all  grantees  on  a  quarterly 
calendar  basis.  A  final  project 
performance  report  will  be  required 
with  the  last  Financial  Status  Report. 
The  final  report  may  serve  as  the  last 
quarterly  report.  The  final  report  must 
include  a  final  evaluation  of  the  project. 
Grantees  must  constantly  monitor 
performance  to  ensure  that  time 
schedules  are  being  met,  projected  work 
by  time  periods  is  being  accomplished, 
and  other  performance  objectives  are 
being  achieved.  Grantees  are  to  submit 
an  original  of  each  report  to  Rural 
Development.  The  project  performance 
rep>orts  shall  include,  but  not  be  limited 
to,  the  following: 

(a)  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  that  period; 

(b)  Reasons  why  established 
objectives  (if  any)  were  not  met; 

(c)  Problems,  delays,  or  adverse 
conditions  which  will  affect  attainment 
of  overall  project  objectives,  prevent 
meeting  time  schedules  or  objectives,  or 
preclude  the  attainment  of  particular 
project  woric  elements  during 
established  time  periods.  This 


disclosure  shall  be  accbthp^iW'b^'d^i' 
statement  of  the  artinn  tiikHA't^j|^T)tJ;Jri 
to  resolve  the  situation^  and '  '  "^  ^" ' '  i  -^  • )  '^ 

(d)  Objectives  and  timetable 
estabUsbed  for  the  next  reporting 
period. 

§§4284.560—4284.570    [Reswved] 

§4284.571    Audit  rsqulrements. 

The  grantee  will  provide  an  audit 
report  in  accordance  with  §  1942.17  of 
this  titie.  Audits  must  be  prepared  in 
accordance  with  general  accounting 
principles  and  standards  using  the 
pubhcation,  "Standards  for  Audit  of 
Governmental  Organizations,  Programs, 
Activities  and  Functions." 

§4284.572    Grant  servicing. 

Grants  will  be  serviced  in  accordance 
with  part  1951,  subpart  E  of  this  title. 

§4284.573    Programmatic  changes. 

The  grantee  shall  obtain  prior 
approval  for  any  change  to  the  scope  or 
objectives  of  the  approved  project. 
Failure  to  obtain  prior  approval  of 
changes  to  the  scope  or  budget  can 
result  in  suspension  or  termination  of 
grant  funds. 

§4284.574    Subssquent  grants. 

Subsequent  grants  wiU  be  processed 
in  accordance  with  the  requirements  set 
forth  in  this  subpart.  Cooperative 
development  projects  receiving 
assistance  under  this  program  will  be 
evaluated  one  yefu-  after  assistance  is 
received.  If  it  is  determined  to  be  in  the 
best  interests  of  the  program,  preference 
may  be  given  to  a  project  or  projects  for 
an  additional  grant  in  the  immediately 
succeeding  year. 

§  4284.575    Grant  suspension,  tsfminatlon, 
and  cancellation. 

Grants  may  be  canceled  by  RBS  by 
written  notice.  Grants  may  be 
suspended  or  terminated  for  cause  or 
convenience  in  accordance  with  7  CFR 
parts  3015  and  3019,  as  applicable. 

§§4284.578—4284.586    [Resefved] 

§4284.587    Exception  authority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
if  the  Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect  U.S. 
De[}artment  of  Agriculture  interest. 

§§4284.588—4284.509    [Reserved] 

§4284.800    0MB  control  number. 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 


(OMBJahlSliaVef b*i^ aSilgiii^ OMB  ■ ' « '? 
control  number  0575-0006.  You  are  hot* 
required  to  resptotit)  tdthi^i^feetion  of 
information  unless  it  displays  a  vaUd 
OMB  control  number. 

Dated:  March  17, 1997. 
Jill  Long  Thompson, 
Under  Secretary,  Rural  Development. 
[PR  Doc  97-7743  Filed  3-25-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdminlstFatlon 

14  CFR  Part  39 

[Doctot  No.  88-CE-61-AD] 

RIN2120^AA64 

Airworthiness  Directivee;  Mooney 
Aircraft  Corporation  Models  M20F, 
M20J,  and  M20L  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Mooney 
Aircraft  Corporation  (Mooney)  Models 
M20F,  M20J,  and  M20L  airplanes.  The 
proposed  action  would  require 
removing  the  fuel  cap  retaining  lanyard 
from  the  fuel  filler  cap  assemblies.  A 
report  of  lost  engine  power  diuing  flight 
btK^use  of  fuel  starvation  prompted  the 
proposed  action.  The  investigation 
revealed  that  the  airplane  fuel  float 
became  trapped  by  the  fuel  cap 
retaining  lanyard,  keeping  the  float  from 
following  the  fuel  level.  "Hus  condition 
caused  the  pilot  to  get  a  false  fuel 
quantity  reading,  l^e  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  loss  of  engine  power  and  fiiel 
depletion  during  flight  caused  by  a  false 
fuel  gauge  reading. 

DATES:  Comments  must  be  received  on 
or  before  May  30, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-51- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Mooney  Aircraft  Corporation,  Louis 
Schreiner  Field,  Kerrville,  Texas  78028. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Alma  Ramirez- Hodge,  Aerospace 
Engineer,  FAA,  Fort  Worth  Airplane 
Certification  Office,  2601  Meacham 
Boulevard.  Fort  Worth,  Texas  76193- 
0150:  telephone  (817)  222-5147; 
facsimile  (817)  222-5960. 

SUPPLEAIENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  conunents,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-51-AD."  The 
postcard  will  be  date  stamped  and 
tetiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-51-AD.  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Events  Leading  to  the  Proposed  Action 

The  FAA  received  a  report  of  an 
incident  where  a  Mooney  Model  M20J 
airplane  lost  engine  power  duTing  flight 
because  of  fuel  starvation.  The  pilot 
noted  that  the  fuel  gauge  indicated  the 
tank  was  half  full  before  the  engine  quit. 
The  pilot  switched  fuel  tanks,  re-started 
the  engine,  and  the  airplane  landed 
without  further  incident.  Subsequent 
investigation  of  the  incident  revealed 
that  after  fueling  the  airplane,  the  fiiel 
cap  retaining  lanyard  trapped  the 


outboard  float,  preventing  the  float  from 
following  the  fuel  level  downward.  As 
a  result,  the  fuel  gauge  showed  the  tank 
as  half  full  of  fuel  when  the  tank  was 
actually  empty.  The  fuel  cap  lanyard 
and  tank  float  design  is  the  same  for  all 
Mooney  Models  M20F,  M20),  and  M20L 
airplanes. 

Related  Service  Information 

Mooney  Aircraft  has  issued  service 
bulletin  M20-259,  Issue  Date: 
September  1,  1996,  which  specifies 
removing  the  lanyard  from  the  fuel  cap 
assembly. 

Explanation  of  the  Provisions  of  the 
Proposed  Action 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incident  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  loss  of 
engine  power  and  fuel  depletion  during 
flight  caused  by  a  false  fiiel  gauge 
reading. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Mooney  Models  M20F, 
M20J,  and  M20L  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  removing  the  lanyard  (nylon 
type  material)  from  the  fuel  cap 
assembly. 

Cost  Impact 

The  FAA  estimates  that  2,526 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  1  workhour 
per  airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  There  are 
no  parts  to  include  in  this  cost  estimate. 
BaMd  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $151,560  or 
$60  per  airplane.  The  FAA  has  no  way 
to  determine  how  many  owners/ 
operators  have  accomplished  this 
action,  and  would  assume  that  no 
operator  has  accomplished  this  action. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub)ectB  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regidations  - 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 
139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Mooney  Aircraft  Corporation:  Docket  No. 

96-CE-51-AD. 

Applicability:  The  fbllowing  Models  and 
serial  numbered  airplanes,  certificated  in  any 
category. 


Models 

Serial  numbers 

M20F 

M20J  

M20L  

AN  serial  numbers. 
24-0001  through  24-3381. 
26-0001  through  26-0041. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eEfiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  tiie  request  should  include 
specific  proposed  actions  to  addraaa  it 


Compliance:  Required  within  the  next  50 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  loss  of  engine  power  and  fuel 
depletion  during  flight  caused  by  a  false  fuel 
gauge  reading,  accomplish  the  following: 

(a)  Remove  the  lanyard  (nylon  type 
material)  from  the  left-hand  (LH)  and  right- 
hand  (RH)  fuel  filler  cap  assembly  in 
accordance  with  the  INSTRUCTIONS  section 
of  Mooney  Aircraft  Corporation  Service 
Bulletin  M20-259,  Issue  Date:  September  1. 
1996. 

(b)  Special  flight  f>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Fort  Worth 
Airplane  Certification  Office,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76193-0150. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Fort  Worth  Airplane 
Certification  OfBce. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  Airplane 
Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Mooney  Aircraft 
Corporation,  Louis  Schreiner  Field,  Kerrvilie, 
Texas,  78028;  or  may  examine  this  document 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  March 
20, 1997. 

Larry  RWerth, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  97-7679  Filed  3-25-97;  8:45  ami 
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ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMAAY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Industrie  Model  A300~ 
600  series  airplanes.  This  proposal 
would  require  repetitive  eddy  current 
inspections  to  detect  cracks  of  the  outer 


skin  of  the  fuselage  at  certain  fiames, 
and  repair  or  reinforcement  of  the 
structure  at  the  fiames,  if  necessary. 
This  proposal  also  would  require 
eventual  reinforcement  of  the  structure 
at  certain  fi^mes,  which,  when 
accomplished,  terminates  the  repetitive 
inspections.  This  proposal  is  prompted 
by  a  report  indicating  that  fatigue  cracks 
were  found  in  the  area  of  certain  frames. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  such  fatigue 
cracking,  which  coiild  reduce  the 
structural  integrity  of  the  airfiame  and 
result  in  rapid  decompression  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
May  5, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
182-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPt-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  In  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Ntunber  96-NM-182-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-182-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1 'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Model 
A300-600  series  airplanes.  The  DGAC 
advises  that,  during  insf>ection  of  in- 
service  Model  A300  series  airplanes, 
fatigue  cracks  were  found  after  18,000 
flight  cycles  in  the  area  of  frames  28A 
and  30A,  at  left  and  right-hand  stringer 
30.  Fatigue  cracking  in  this  area  of  the 
fuselage  could  reduce  the  structural 
integrity  of  the  airframe  and  result  in 
rapid  decompression  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A30O-53-6045,  dated  March  21,  1995, 
as  revised  by  Change  Notice  No.  O.A., 
dated  Juine  1, 1995,  which  describes 
procedures  for  repetitive  eddy  current 
inspections  to  detect  cracks  of  the  outer 
skin  of  the  fuselage  at  frames  28A  and 
30A  above  stringer  30,  and  repair  or 
reinforcement  of  the  structxire  of  the 
frames,  if  necessary. 

Airbus  also  has  issued  Service 
Bulletin  A300-53-6037,  dated  March 
21, 1995,  which  describes  procedures 
for  reinforcement  of  the  structiire  at 
frames  28  and  29.  and  frames  30  and  31, 
between  stringers  29  and  30. 
Accomplishment  of  the  reinforcement 
will  limit  the  risk  of  cracking  in  these 
areas.  Such  reinforcement  eliminates 
the  need  for  the  repetitive  inspections. 

The  DGAC  classified  Airbus  Service 
Bulletin  A30O-53-6O45  as  mandatory 
and  issued  French  airworthiness 
directive  (C/N)  95-244-191(6),  dated 
December  6,  1995.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France.  The  DGAC 


IMI 


14362 


Federal  Register  /  Vol.  62.  No.  58  /  Wednesday,  March  26.  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62.  No.  58  /  Wednesday,  March  26.  1997  /  Proposed  Rules  14363 


classified  Airbus  Service  Bulletin  A30O- 
53-6037  as  recommended. 

FAA's  Conclasions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  eddy  ciurent  inspections  to 
detect  cracks  of  the  outer  skin  of  the 
fuselage  at  fiwnes  28A  and  30A  above 
stringer  30;  and  repair  or  reinforcement 
of  the  structure  of  the  frames,  if 
necessary.  Additionally,  the  proposed 
AD  would  require  eventual 
reinforcement  of  the  structiu«  at  frames 
28  and  29.  and  frames  30  and  31, 
between  stringers  29  and  30. 
Accomplishment  of  this  reinforcement 
constitutes  terminating  action  for  the 
repetitive  insp)ections.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

Difierences  Between  Proposed  Rule  and 
Service  Bulletiiis 

Operators  should  note  that,  luilike  the 
procedures  described  in  Airbus  Service 
Bulletins  A30O-53-6045  and  A300-53- 
6037.  this  proposed  AD  would  not 
permit  further  flight  if  cracks  are 
detected  in  the  outer  skin.  The  FAA  has 
determined  that,  because  of  the  safety 
imphcations  and  consequences 
associated  with  such  cracking,  any 
subject  outer  skin  that  is  found  to  be 
cracked  must  be  repaired  or  modified 
prior  to  further  flight. 

Operators  should  also  note  that  the 
proposed  AD  would  differ  from  Airbus 
FL  Service  Bulletin  A300-53-6045  in 
that  it  would  require  the  initial  eddy 
ciurent  inspection  to  be  accomplished 
prior  to  the  accumulation  of  14.100  total 
flight  cycles,  or  within  12  months  of  the 
effective  date  of  the  AD.  whichever 
occurs  later.  (The  service  bulletin 
recommends  inspection  prior  to  the 


accumulation  of  18,000  flight  cycles,  or 
at  the  next  "C"  check,  whichever  occurs 
first.)  In  developing  an  appropriate 
compliance  time  for  this  action,  the 
FAA  considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  the 
siisceptibility  of  the  outer  skin  of  the 
fuselage  to  fatigue  cracking,  which 
could  result  in  rapid  decompression  of 
the  airplane.  The  FAA  has  also  received 
reports  of  htigue  cracking  on  affected 
airplanes  that  had  accvunulated  as  few 
as  14,100  total  flight  cycles,  hi 
consideration  of  these  items,  the  FAA 
finds  that  the  initial  eddy  current 
inspection  conducted  at  the  proposed 
compUance  time  stated  previously  will 
better  ensure  that  any  detrimental  effect 
associated  with  fatigue  cracking  will  be 
identified  and  corrected  prior  to  the 
time  that  it  could  adversely  affect  the 
outer  skin  of  the  fuselage. 

Operators  should  also  note  that  this 
AD  proposes  to  mandate,  within  5  years, 
the  reinforcement  described  in  Service 
Bulletin  A300-53-6037  as  terminating 
action  for  the  repetitive  inspections. 
[Incorporation  of  this  terminating  actioo 
of  this  service  bulletin  is  optional  in  the 
French  QN  95-244-191(3).)  The  FAA 
has  determined  that  long-term 
continued  operational  safety  will  be 
better  assured  by  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long- 
term  inspections  may  not  be  providing 
the  degree  of  safety  assurance  necessary 
for  the  transport  airplane  fleet. 

This,  coupled  wim  a  better 
understanding  of  the  human  factors 
associated  with  numerous  continual 
inspections,  has  led  the  FAA  to  consider 
placing  less  emphasis  on  inspections 
and  more  emphasis  on  design 
improvements.  The  proposed 
reinforcement  requirement  is  in 
consonance  with  these  conditions. 

Cost  Impact 

The  FAA  estimates  that  34  Airbus 
Model  A300-600  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

The  eddy  current  inspection  that  is 
proposed  by  this  AD  would  teike 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
inspection  on  U.S.  operators  is 
estimated  to  be  $2,040,  or  $60  per 
airplane,  per  inspection  cycle. 

The  reinforcement  that  is  proposed  in 
this  AD  would  take  approximately  93 
work  hours  per  airplane  to  accompUsh, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $7,200  per  airplane. 


Based  on  these  figtires,  the  cost  impact 
of  the  proposed  modification 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $434,520,  or 
$12,780  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  National  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  Government. 
Therefore,  in  accordance  with  Executive 
Order  12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  FoUcies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draf^ 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  E>ocket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

S  39.1 3    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airiws  Indutfrie:  Docket  9&-NM-182-AD. 


Applicability:  Model  A300-600  series 
airplanes  on  which  Airtnis  Modification  8683 
was  not  accomplished  during  production,  or' 
on  which  Airbus  Modification  8684  has  not 
been  installed;  certificated  in  any  category. 

Note  1:  Airbus  Models  A300  B2  and  B4 
series  airplanes  are  not  subject  to  the 
requirements  of  this  AO. 

Note  2:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafiB  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  fuselage 
outer  skin  at  frames  28A  and  30A,  which 
could  reduce  the  structural  integrity  of  the 
airframe  and  result  in  rapid  decompression 
of  the  airplane,  accomplish  the  following 
actions: 

(a)  Prior  to  the  accumulation  of  14,100  total 
flight  cycles,  or  within  12  months  after  the 
effective  date  of  the  AD,  whichever  occurs 
later,  conduct  an  eddy  current  inspection  to 
detect  cracking  of  the  fuselage  outer  skin  at 
frames  28A  and  30A  above  stringer  30,  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-6045.  dated  March  21,  1995,  as 
revised  by  Change  Notice  No.  O.A.,  dated 
June  1,  1995. 

(1)  If  no  cracking  is  found,  reijeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  4,500  flight  cycles. 

(2)  If  any  cracking  is  found  that  is  within 
the  limits  specified  in  the  service  bulletin, 
repair  in  accordance  with  paragraph  2.D.  of 
the  Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A300-53-6045,  dated  March 
21. 1995.  as  revised  by  Change  Notice  No. 
O.A.,  dated  June  1,  1995;  or  reinforce  the 
structure  at  frames  28  and  29,  and  at  frames 
30  auid  31.  between  stringers  29  and  30,  in 
accordance  with  Airbus  Service  Bulletin 
A30(>-53-6037,  dated  March  21, 1995. 

l(i)  If  the  repair  is  accomplished:  After  the 
repafr,  repeat  the  eddy  current  inspection 
thereafter  at  intervab  not  to  exceed  4,500 
flight  cycles. 

(ii)  If  the  reinforcement  is  accomplished: 
Such  reinforcement  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  this  AD. 

(3)  If  any  cracking  is  found  that  is  outside 
the  limits  sp>ecified  in  the  service  bulletin, 
prior  to  further  flight,  reinforce  the  structure 
at  frames  28  and  29,  and  at  frames  30  and 
31,  l>etween  stringers  29  and  30,  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-6037.  dated  March  21.  1995.  Such 
reinforcement  constitutes  terminating  action 
for  the  repetitive  inspections  required  by  this 
AD. 


(b)  Within  5  years  after  the  effective  date 
of  this  AD.  reinforce  the  structure  at  frames 
28  and  29,  and  at  frames  30  and  31,  between 
stringers  29  and  30,  in  accordance  with 
Airbus  Service  Bulletin  A300-53-6037, 
dated  March  21, 1995.  Such  reinforcement 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and 
21.199  of  the  Federal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
20.  1997. 

Darrell  M.  Pedervon, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-7681  Filed  3-25-97;  8:45  am) 
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ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Lockheed  Model  L-1011  series 
airplanes,  that  currently  requires  several 
modifications  of  the  engine  high  speed 
gearboxes.  This  action  would  require 
that  a  new  modification  be  installed  in 
lieu  of  one  of  those  previously  required. 
This  proposal  is  prompted  by  a  report 
indicating  that  one  of  the  currently 
required  modifications  is  not 
completely  effective  because  it  can 
create  interference  problems  between 
the  fireloop  and  a  fuel  line.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  reduce  the  possibility  of  a 


fire  in  the  high  speed  gear  boxes,  and  to 
ensure  that  any  fire  which  may  occur  is 
readily  detected  by  the  flight  crew. 

DATES:  Comments  must  be  received  by 
May  5,  1997. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM-06- 
AD,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Support  Company,  Field  Support 
Department,  Dept.  693,  Zone  0755,  2251 
Lake  Park  Ehive,  Smyrna,  Georgia 
30080;  and  Rolls-Royce  pic.  Technical 
Publications  Department,  P.O.  Box  17, 
Parkside,  Coventry  CVl  2LZ,  England. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Peters.  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA,  Atlanta  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7367;  fax  (404)  305-7348. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-06-AD."'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-06-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  February  1. 1994,  the  FAA  issued 
AD  94-03-10,  amendment  39-8817  (59 
FR  6535,  February  11, 1994).  applicable 
to  certain  Lockheed  Model  L-1011 
series  airplanes,  to  require  several 
modifications  of  the  engine  high  speed 
gearboxes: 

1 .  histallation  of  an  additional  fire 
detection  system  on  the  high  speed 
gearbox  on  the  number  1,  2.  and  3 
engines; 

2.  Installation  of  a  new  vent  tube  in 
the  gear  compartment  of  the  high  speed 
geartrax  on  the  number  1.  2,  and  3 
engines;  and 

3.  Modification  of  the  breather  duct  of 
the  high  speed  gearbox  on  the  number 

2  engine. 

That  AD  was  prompted  by  a  report  of 
an  oil  fire  that  occurred  in  die  engine 
high  speed  gearbox  on  a  Rolls  Royce 
RB2 11-524  series  on  one  airplane.  The 
fire  burned  a  hole  through  the  gearbox 
in  the  vicinity  of  the  breather  rotor. 
Investigation  revealed  that  the  fire  was 
caused  by  problems  associated  with  the 
failure  of  a  roller  bearing  in  the  gearbox. 
Failure  of  any  of  the  roller  bearings  in 
the  engine  high  speed  gearbox  can  lead 
to  ignition  of  the  geart)ox  oil.  An 
internal  gearbox  fire  could  eventually 
breach  the  gearbox,  due  to  melting  of 
the  magnesium  in  the  gearbox  housing, 
and  could  damage  adjacent  componepts. 

The  requirements  of  that  AD  are 
intended  to  reduce  the  possibility  of  fire 
in  the  engine  high  speed  gearbox,  and 
to  ensure  that,  if  a  fire  occurs,  it  is 
readily  detected  by  the  flight  crew. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  94-03-10, 
the  FAA  has  received  a  report  indicating 
that  one  operator,  who  had  installed  the 
required  fire  detection  system  on  its 
affected  airplanes,  identified  an 
interference  problem  between  the 
fireloop  (fire  rail  sensor  assembly)  and 
the  flexible  fuel  supply  tube  when  the 
installation  was  completed.  This 


interference  allows  these  two 
components  to  come  into  contact  with 
each  other,  which  renders  the 
modification  less  effective  than 
intended  in  minimizing  the  possibility 
of  a  fire  in  the  engine  high  speed 
gearbox. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Lockheed  Service  Bulletin  093-26-039, 
Revision  1,  dated  April  10,  1996,  which 
describes  procedures  for  installing  an 
additional  fire  detection  loop  in  the 
number.  1,2,  and  3  high  speed 
gearboxes  on  Rolls  Royce  RB. 2 11-524 
series  engines.  It  also  describes  new 
procedures  for  revising  the  routing  of 
the  fire  detector  sensor  assembly,  with 
associated  clipping  changes  to  alleviate 
the  lack  of  clearance. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  94-03-10.  It  would 
continue  to  require  installation  of  a  new 
vent  tube  in  the  high  speed  gearbox  on 
the  number  1,  2,  and  3  engines,  and 
modification  of  the  breather  duct  of  the 
high  speed  gearbox  on  the  number  2 
en^ne. 

This  proposed  AD  also  would 
continue  to  require  the  installation  of  an 
additional  fire  detection  system  on  the 
high  speed  geartrax  on  the  number  1,2, 
and  3  engines;  however,  it  would 
require  that  the  installation  be 
accomplished  in  accordance  with  the 
revised  service  bulletin,  described 
previously,  which  incorporates  the  new 
routing  procedures.  This  proposed 
requirement  would  mean  that  operators 
who  already  have  complied  with  the 
installation  required  by  AD  94-03-10 
must  perform  additional  procedures 
relative  to  rerouting  the  installation 
assembly. 

Cost  Impact 

There  are  approximately  92  Lockheed 
Model  L-1011  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  28  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Tne  installation  of  a  new  vent  tube  in 
the  high  speed  gear  box,  which  is 
currenUy  required  by  AD  94-03-10, 
takes  approximately  3  work  hoius  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  are 
estimated  to  cost  S500  per  airplane. 

Based  on  these  fig\ires.  the  cost 
impact  of  this  action  on  U.S.  o{>erators 


is  estimated  to  be  $19,040.  or  $680  per 
airplane. 

The  modification  of  the  breather  duct 
on  the  high  speed  gearbox  on  the 
number  2  engine,  which  is  currenUy 
required  by  AD  94-03-10,  requires 
approximately  6  work  hours  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  are 
estimated  to  cost  $10,000  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  action  on  U.S.  operators  is 
estimated  to  be  $290,080.  or  $10,360  per 
airplane. 

The  installation  of  the  additional  fire 
detecting  loop  in  accordance  with  the 
revised  Lockheed  service  bidletin  would 
require  approximately  9  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  If  the 
airplane  is  equipped  with  a  Walter 
Kidde  fire  detection  system,  required 
parts  are  estimated  to  cost  $2,100  per 
airplane.  If  the  airplane  is  equipped 
with  a  Graviner  fire  detection  system, 
required  parts  are  estimated  to  cost 
$8,100  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this  proposed 
requirement  on  U.S.  operators  is 
estimated  to  be  between  $73,920  and 
$241,920  for  the  fleet,  or  between  $2,640 
and  $8,640  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 
However,  the  FAA  has  been  advised 
that  at  least  19  airplanes  of  U.S.  registry 
already  have  been  modified  to 
incorporate  the  breather  duct  on  the 
high  speed  gearbox  on  the  number  2 
engine.  Therefore,  the  future  cost  impact 
of  this  proposed  AD  is  reduced  by  at 
least  $196,840. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g}.  40113.  44701. 

f  30.13    [Amendsd] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8817  (59  FR 
6535.  February  11.  1994).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

LOCKHEED:  Docket  97-NM-0&-AD. 
Supersedes  AO  94-03-10.  Amendment  39- 
8817. 

Applicability:  Model  L-1011  series 
airplanes,  equipped  with  Rolls-Royce  Model 
RB21 1-524  series  engines;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subiect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  aiffected.  the 
o%vner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modifecation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  reduce  the  possibility  of  a  fire  in  the 
engine  high  speed  geaibox,  and  to  insure 
that,  if  a  fire  occurs,  it  is  raadily  detected  by 
the  fUght  crew,  accomplish  the  following: 

(a)  Within  16.000  flight  hours  or  48  months 
after  March  14. 1994,  (the  efEsctive  date  of 
AD  94-03-10.  amendment  39-8817). 
whichever  occurs  first,  accomplish  both 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD: 


(1)  Install  a  new  vent  tube  in  the  gear 
compartment  of  the  high  speed  gearbox  on 
the  number  1,  number  2,  and  number  3 
engines,  in  accordance  with  Rolls-Royce 
Service  Bulletin  RB. 211-72-4666,  Revision 
4,  dated  May  16, 1986. 

Note  2:  Installation  of  a  new  vent  tube 
prior  to  the  effective  date  of  this  AD  in 
accordance  with  Rolls-Royce  Service  Bulletin 
RB.211-72-4666.  Revision  3,  dated  October 
14, 1977,  is  considered  acceptable  for 
compliance  with  this  AD. 

(2)  Modify  the  breather  diict  of  the  high 
speed  gearbox  on  the  number  2  engine  in 
accordance  with  Lockheed  Service  Bulletin 
093-71-067.  Revision  2,  dated  December  12. 
1988. 

Note  3:  Modification  of  the  breather  duct 
prior  to  the  effective  date  of  this  AD  in 
accordance  with  Lockheed  Service  Bullion 
093-71-067.  Revision  1.  dated  April  1,  1986, 
is  considered  acceptable  for  compliance  with 
this  AD. 

(b)  Install  an  additional  fire  detection 
system  on  the  high  s{>eed  gearbox  on  the 
number  1,  number  2,  and  number  3  engines 
in  accordance  with  paragraph  (b)(1),  (b)(2),  or 
(b)(3)  of  this  AD,  as  appUcahle: 

(1)  For  airplanes  on  which  an  additional 
fire  detection  system  has  not  been  installed: 
Within  6.000  flight  hours  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  install  the  system  in  accordance 
with  Lockheed  Service  Bulletin  093-26-039, 
Revision  1,  dated  April  10, 1996. 

(2)  For  airplanes  on  which  an  additional 
fire  detection  system  has  been  installed  prior 
to  the  effective  date  of  this  AD  and  in 
accordance  with  Lockheed  Service  Bulletin 
093-26-039,  dated  November  11, 1992: 
Within  6,000  flight  hours  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  modify  the  system  in  accordance 
with  Lockheed  Service  Bulletin  093-26-039, 
Revision  l,  dated  April  10, 1996. 

(3)  For  airplanes  on  which  an  additional 
fire  detection  system  has  been  installed  prior 
to  the  effective  date  of  this  AD  and  in 
accordance  with  Lockheed  Service  Bulletin 
093-26-039.  Revision  1,  dated  April  10, 
1996:  No  further  action  is  reqiiired  by  this 
paragraph. 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office  (ACX)).  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Atlanta  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACX). 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
04-03-10.  amendment  39-8817,  ore 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

(d)  Special  flight  ptermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
20, 1997. 

Dairell  M.  Pederaon, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  97-7682  Filed  3-25-97;  8:45  am] 
BHJJNQ  CODE  4S10-13-U 


14  CFR  Part  39 

[Docket  No.  96-NM-t8fr-AO] 

RIN  2120-AA64 

Airworthiness  DIrsctlvss;  AirtMis  Modsl 
A300-B2  and  -B4  Series  Airplanes, 
Excluding  MIodel  A30Q-600  Series 
Airplanes,  Equipped  With  Ger>eral 
Electric  CF6-50  Series  Engines  or 
Pratt  &  Whitney  JT90-6QA  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTKM:  Notice  of  proposed  ndemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A300-B2  and  -B4  series 
airplanes  that  currenUy  requires  an 
inspection  to  detect  discrepancies  of  a 
certain  thrust  reverser  control  lever 
spring;  an  operational  test  to  verify  the 
integrify  of  the  flight  inhibition  circuit 
of  the  thrust  reverser  system;  and  either 
the  correction  of  discrepancies  or 
deactivation  of  the  associated  thrust 
reverser.  That  AD  also  provides  for  an 
optional  terminating  action.  That  AD 
was  prompted  by  a  report  that,  due  to 
broken  and  deformed  thrust  reverser 
control  lever  springs,  an  uncommanded 
movement  of  the  thrust  reverser  lever  to 
the  unlock  position  and  a  "reverser 
unlock"  amber  warning  occurred  on  one 
airplane.  The  actions  specified  by  that 
AD  are  intended  to  detect  such  broken 
or  deformed  control  lever  springs  before 
they  lead  to  uncommanded  deployment 
of  a  thrust  reverser  and  consequent 
reduced  controllabilify  of  the  airplane. 
This  proposal  would  require  installation 
of  the  previously  optional  terminating 
action  in  accordance  with  the  latest 
service  information. 
DATES:  Comments  must  be  received  by 
May  5. 1997. 

ADDRESSES:  Submit  commmts  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
165-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
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p.ffi.,  Monday  through  Friday,  exce{it 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  infbnnation  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  EURTHER  INFORMATION  CONTACT: 
Chuck  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

SUPPI.EMENTARY  l^70RMAT)0N: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conmients,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule. 

The  proposals  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-puMic  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-156-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaiUbility  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-165-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  9805S-4056. 


On  February  8, 1996.  the  FAA  issued 
AD  96-04-05,  amendment  39-«517  (61 


FR  6503.  February  21, 1996),  applicable 
to  certain  Airbos  Model  A30O-B2  and 
-B4  series  airplanes,  to  require  an 
inspection  to  detect  discrepancies  of  a 
certain  thrust  reverser  control  lever 
spring;  an  operational  test  to  verify  the 
integrity  of  the  flight  inhibition  circuit 
of  the  thrust  reverser  system;  and  either 
the  correction  of  discrepancies  or 
deactivation  of  the  associated  thrust 
reverser.  That  AD  also  provides  for 
optional  terminating  action  for  the 
inspection  and  test.  That  AD  was 
prompted  by  a  report  that,  due  to  broken 
and  deformed  thrust  reverser  control 
lever  springs,  an  uncommanded 
movement  of  the  thrust  reverser  lever  to 
the  unlock  position  and  a  "reverser 
unlock"  amber  warning  occurred  on  one 
airplane.  The  requirements  of  that  AD 
are  intended  to  detect  such  broken  or 
deformed  control  lever  springs  before 
they  lead  to  uncommanded  deployment 
of  a  thrust  reverser  and  consequent 
reduced  controllability  of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  96-04-05, 
Airbus  has  issued  Service  Bulletin 
A300-78-0015,  Revision  2,  dated  May 
24,  1996,  as  revised  by  Change  Notice 
2. A.,  dated  May  24, 1996.  This  service 
bulletin  revision  describes  procedures 
for  replacement  of  the  left  and  right 
control  levers  of  the  thrust  reverser  with 
new  control  levers  equipped  with  new 
springs.  The  new  spring  has  a  100 
percent  increase  in  stif&iess  and 
possesses  a  redundant  locking  device. 
Accomplishment  of  the  replacement 
eliminates  the  need  for  the  inspection 
and  operational  test.  The  revised  service 
bulletin  indicates  that,  for  airplanes  on 
which  the  replacement  specified  in  the 
original  issue  or  Revision  1  of  the 
service  bulletin  has  been  accomplished, 
additional  work  is  necessary. 

The  Direction  Generale  de  1' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
classified  Revision  2  of  the  service 
bulletin  as  mandatory  and  issued 
French  airworthiness  directive  95—185- 
187(B)R1,  dated  March  27,  1996,  in 
order  to  assure  the  continued 
airworthiness  of  these  airpltmes  in 
France.  The  French  airworthiness 
directive  specifies  that  Revision  2  of  the 
service  bulletin  is  the  appropriate 
source  of  service  information  for 
accomplishment  of  the  replacement, 
and  that  the  original  issue  and  Revision 
1  of  the  service  bulletin  may  not  be  used 
to  accomplish  that  action. 

Additionally,  it  should  be  noted  that, 
in  the  preamble  of  AD  96-04-OS,  the 
FAA  indicated  that  the  optional 
terminating  action  was  considered  to  be 
"interim  action,"  and  that  further 


rulemaking  action  to  require  that 
terminating  action  was  being 
considered.  The  FAA  is  now  proposing 
to  mandate  the  previously  optional 
terminating  action  in  accordance  with 
the  latest  service  bulletin  revision 
described  previously,  rather  than  in 
accordance  with  the  original  issue  of  the 
service  bulletin,  as  specified  in  AD  96- 
04-05. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DCAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  96-04-05  to  continue  to 
require  an  inspection  to  detect 
discrepancies  of  a  certain  thrust  reverser 
control  lever  spring;  an  operational  test 
to  verify  the  integrity  of  the  flight 
inhibition  circuit  of  the  thrust  reverser 
system;  and  either  the  correction  of 
discrepancies  or  deactivation  of  the 
associated  thrust  reverser. 

The  proposed  AD  also  would  require 
replacement  of  the  left  and  right  control 
levers  of  the  thrust  reverser  with  new 
control  levers  equipped  with  new 
springs;  this  replacement  would 
constitute  terminating  action  for  the 
inspection  and  operational  test 
requirements.  This  action  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  optional  terminating  action  that 
was  previously  provided  for  by  AD  96- 
04-05  would  effectively  be  removed 
from  the  airplane  when  the  replacement 
required  by  this  proposed  AD  is 
installed.  Additionally,  for  those 
airplanes  on  which  the  previously 
optional  terminating  action  has  not  been 
accomplished,  no  additional  work 
would  be  required  to  be  to  install  the 
replacement  proposed  by  this  AD. 


Cost  Implet^f  -J   iiJi.  i:  ...'  n.ui.jf,  i,'i.^;;iii'>ii. 

There  are  sp^mximaikiy  itH^lUbuiT 
Model  A300-62  and-B4  series    "     " 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD. 

The  actions  that  are  currentiy 
required  by  AD  96-04-05  take 
approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately  $55 
per  airplane.  Based  on  these  figures,  the 
cost  impact  on  U.S.  operators  of  the 
actions  currentiy  required  is  estimated 
to  be  $8,715,  or  $415  per  airplane. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  5  work  hours  per 
airplane  to-accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cbst 
approximately  $1,945  per  airplane. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  of  the  proposed 
requirements  of  this  AD  is  estimated  to 
be  $47,145,  or  $2,245  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilify  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safefy.  Safety. 


'  Thet*yeyiawed1laBibuUu)mt'T-^i>'i  .h^:.-)  ,i' 

Accordingly,, pursuant  to  the..>ivjv  s-U 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


$39.13    [Amendecq 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9517  (61  FR 
6503,  February  21,  1996),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airiraa  Indiutrie:  Docket  96-NM-165-AD. 
Supersedes  AD  96-04-05,  Amendment  39- 
9517. 

Applicability:  Model  A300-B2  and  -B4 
series  airplanes,  equipped  with  General 
Electric  CF6-50  series  engines  or  Pratt  ft 
Whitney  JT9D-59A  engines:  certificated  in 
any  category. 

Note  1:  Model  A300-600  series  airplanes 
are  not  subject  to  the  requirements  of  this 
AD. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
othervrise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modiRed, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  broken  or  deformed  thrust 
reverser  control  lever  springs  before  they  lead 
to  uncommanded  deployment  of  a  thrust 
reverser  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Restatement  of  Requirements  of  AD  9^-04- 
05,  Amendment  39-8517: 

(a)  Within  500  flight  hours  after  March  22, 
1996  (the  effective  date  AD  96-04-05. 
amendment  39-9517),  perform  a  mechanical 
integrity  inspection  to  detect  discrepancies  of 
the  thrust  reverser  control  lever  spring 
having  part  number  (P/N)  A2791294520000, 
and  an  operational  test  to  verify  the  integrity 
of  the  flight  inhibition  circuit  of  the  thrust 
reverser  system,  in  accordance  with  Airbus 
All  Operators  Telex  (AOT)  78-03,  Revision  1. 
dated  July  20. 1994. 


( 1 )  :lf iiO'Xiisetepander  an  detettefly  Wb 
further  action  is  required  by  pasa^aphM  of  ' 
thi^  AD.   ,  .  '  '  : 

(2)  If  the  control  lever  spring  is  found 
broken  or  out  of  tolerance,  prior  to  further 
flight,  replace  it  with  a  new  control  lever 
spring  or  deactivate  the  associated  thrust 
reverser  in  accordance  with  the  AOT. 

(3)  If  the  flight  inhibition  circuit  of  the 
thrust  reverser  system  foils  the  operational 
test,  prior  to  further  flight,  determine  the 
origin  of  the  malfunction,  in  accordance  with 
the  AOT. 

(i)  If  the  origin  of  the  malfunction  is 
identified,  prior  to  further  flight,  reftair  the 
flight  inhibition  circuit  in  accordance  with 
the  AOT. 

(ii)  If  the  origin  of  the  malfunction  is  not 
identified,  prior  to  further  flight,  replace  the 
relay  having  P/N  125GB  or  124GB.  and  repeat 
the  operational  test,  in  accordance  with  the 
AOT.  It  the  malfunction  is  still  present,  prior 
to  further  flight,  inspect  and  repair  the  wiring 
in  accordance  with  the  AOT.  If  the 
malfunction  is  still  present  following  the 
inspection  and  repair,  prior  to  further  flight, 
deactivate  the  associated  thrtist  reverser  in 
accordance  with  the  AOT. 

New  Bequirementa  of  this  AD: 

(b)  Within  60  days  after  the  effiective  date 
of  this  AD,  replace  the  left  and  right  control 
levers  of  the  thrust  reverser  with  new  control 
levers  equipped  with  new  springs,  in 
accordance  with  Airbus  Service  Bulletin 
A300- 78-0015,  Revision  2,  dated  May  24, 
1996,  as  revised  by  Change  Notice  2. A.,  dated 
May  24, 1996.  After  replacement,  no  further 
action  is  required  by  this  AD. 

Note  3:  Accomplishment  of  the 
replacement  in  accordance  with  either  the 
original  issue  or  Revision  1  of  Airbus  Service 
Bulletin  A300-78-0015  is  not  considered 
acceptable  for  compliance  with  the 
applicable  action  specified  in  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  ftermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
20,  1997. 

Darrell  M.  Pederson. 

Acting  ^4anage^,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-7683  Filed  3-25-97;  8:45  am) 
aajjNO  cooc  4»io-i3-u 


JMI 


14368 


Federal  Register  /  Vol.  62.  No.  58  /  Wednesday.  March  26,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62.  No.  58  /  Wednesday,  March  26.  1997  /  Proposed  Rules  14369 


14  CFR  Part  39 

[Docket  No.  96-NM-282-AO] 

RIN  2120-nAA64 

Airworthiness  Directives;  Gulfstream 
American  (Frakes  Aviation)  Model  Q- 
73  (Mallard)  Series  Airplanes  Modified 
in  Accordance  With  Supplemental 
Type  Cartificate  (STC)  SA2323WE 

agency:  Federal  Aviation 
Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

StJMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Gulfstream  American  (Frakes 
Aviation)  Model  G-73  (Mallard)  Sferies 
airplanes.  This  proposal  would  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  prohibit  positioning  the  power 
levers  below  the  flight  idle  stop,  and  to 
provide  a  statement  of  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop.  The  proposed  AO  is 
prompted  by  incidents  and  accidents 
involving  airplanes  equipped  with 
turtxiprop  engines  in  which  the 
propeller  beta  was  used  improperly 
diuing  flight.  The  actions  specified  by 
the  profxjsed  AD  are  intended  to 
prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent 
loss  of  engine  power  caused  by  the 
power  levers  bising  positioned  below  the 
flight  idle  stop  while  the  airplane  is  in 
flight 

DATES:  Comments  must  be  received  by 
May  5. 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
282-AD,  1601  Land  Avenue,  SW., 
Ren  ton,  Washington  9805S-4056. 
Comments  may  be  inspected  at  t' 
location  between  9:00  a.m.  and 
p.m.,  Monday  through  Friday,  e.        t 
Federal  holidays. 

PDA  FURTHER  MFORMATKM  CONTAC 
Brian  Hancock.  Flight  Test  Pilot. 
Airplane  Certification  Office.  ASW-150, 
FAA,  Rotorcraft  Directorate,  1601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76137-4298;  telephone  (817)  222-5152; 
fax  (817) 222-5960. 

SUPPt-EMENTARY  MFORMATKM: 

CoDunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 


identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-282-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-282-AD,  1601  Lind  Avenue, 
SW.,  Ronton,  Washington  98055-4056. 

Diacuflsion 

In  recent  years,  the  FAA  has  received 
reports  of  14  incidents  and/or  accidents 
involving  intentional  or  inadvertent 
operation  of  the  propellers  in  the  beta 
range  during  flight  on  airplanes 
equipped  with  tiirboprop  engines.  (Beta 
is  the  range  of  propeller  operation 
intended  for  use  during  taxi,  ground 
idle,  or  reverse  operations  as  controlled 
by  the  power  lever  settings  aft  of  the 
flight  idle  stop.) 

Five  of  the  fourteen  in-flight  beta 
occiurences  were  classified  as 
accidents.  In  each  of  these  five  cases, 
operation  of  the  propellers  in  the  beta 
range  occurred  during  flight.  Operation 
of  the  propellers  in  the  beta  range 
during  flight,  if  not  prevented,  could 
result  in  loss  of  airplane  controllability, 
or  engine  overspeed  with  consequent 
loss  of  engine  power. 

Communication  between  the  FAA  and 
the  public  during  a  meeting  held  on 
Jime  11-12,  1996,  in  Seattie, 
Washington,  revealed  a  lack  of 
consistency  of  information  on  in-flight 
beta  operation  contained  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  airplanes  that  are  not 


certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  (Airplanes  that  are  certificated  for 
this  type  of  operation  are  not  affected  by 
the  above-referenced  conditions.) 

The  FAA's  Determination 

The  FAA  has  examined  the 
circumstances  and  reviewed  all 
available  information  related  to  the 
incidents  and  accidents  described 
previously.  The  FAA  finds  that  the 
Limitations  Section  of  the  AFM's  for 
certain  airplanes  must  be  revised  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in-flight,  and  to  provide  a 
statement  of  the  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop.  The  FAA  has 
determined  that  the  affected  airplanes 
include  those  that  axe  equipped  with 
turboprop  engines  and  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  Since  Gulfstream  American 
(Frakes  Aviation)  Model  G-73  series 
airplanes  meet  these  criteria,  the  FAA 
finds  that  the  AFM  for  these  airplanes 
must  be  revised  to  include  the 
limitation  and  statement  of 
consequences  described  previously. 

Explanation  of  the  Requirements  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Gulfstream  American 
(Frakes  Aviation)  Model  G-73  (Mallard) 
series  airplanes  of  the  same  type  design, 
the  proposed  AD  would  require  revising 
the  Limitations  Section  of  the  AFM  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop,  and  to 
provide  a  statement  of  the  consequences 
of  positioning  the  power  levers  below 
the  flight  idle  stop. 

Interim  Action 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Cost  Impact 

There  are  approximately  20 
Gulfstream  American  (Frakes  Aviation) 
Model  G-73  (Mallard)  series  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  10 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figiues,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$600,  or  $60  per  airplane. 


The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Gulfrtreun  American  (Frakes  Aviation): 

Docket  96-NM-282-AD. 
Applicability:  Model  G-73  (Mallard)  series 
airplanes  modified  in  accordance  with 
Supplemental  Type  Certificate  No. 
SA2323WE.  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subfect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effiective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  action  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compUance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the.  Manager,  Fort  Worth 
Airplane  Certification  Office  (ACO),  ASW- 
150,  FAA,  Rotorcraft  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  ACO. 

(c)  Special  flight  permits  may  be  issued  in. 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199),to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
20. 1997. 

Darrell  M.  Pederaon, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-7684  Filed  3-25-97;  8:45  am) 
BNJJNO  CODE  4«10-13-U 


14  CFR  Part  39 

[Docket  No.  97  NM -OS-AD] 

RIN  2120-AA64 

Airworthir>es8  Directives;  Lockhoed 
Model  382  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Lockheed  Model  382  series  airplanes.    - 
This  proposal  would  require  revising 
the  Airplane  Flight  Manual  (AFM)  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop,  and  to 
provide  a  statement  of  the  consequences 
of  positioning  the  power  levers  below 
the  flight  idle  stop.  The  proposed  AD  is 
prompted  by  incidents  and  accidents 
involving  airplanes  equipped  with 
turboprop  engines  in  which  the 
propeller  beta  was  used  improperly 
during  flight.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent 
loss  of  engine  power  caused  by  the 
power  levers  being  positioned  below  the 
flight  idle  stop  while  the  airplane  is  in 
flight. 

DATES:  Comments  must  be  received  by 
May  5.  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
08-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Support  Company  (LASSC).  Field      * 
Support  Department.  Dept.  693.  Zone 
0755.  2251  Lake  Park  Drive.  Smyrna. 
Georgia  30080.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  lind 
Avenue.  SW..  Renton.  Washington;  or  at 
the  FAA.  Small  Airplane  Directorate. 
AUanta  Aircraft  Certification  Office, 
Campus  Building.  1701  Columbia 
Avenue.  Suite  2-160.  College  Park, 
Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer. 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA.  Atianta  Aircraft 
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Certification  Office,  Small  Airplane 
Directorate.  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7367;  fax  (404)  305-7348. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All- communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
prop>osed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  Mdll  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-0&-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
97-NM-08-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Diacuasion 

In  recent  years,  the  FAA  has  received 
reports  of  14  incidents  and/or  accidents 
involving  intentional  or  inadvertent 
operation  of  the  prop>eliers  in  the  beta 
range  diuing  flight  on  airplanes 
equipped  with  turl>oprop  engines.  (Beta 
is  the  range  of  propeller  operation 
intended  for  use  during  taxi,  ground 
idle,  or  reverse  of>erations  as  controlled 
by  the  power  lever  settings  aft  of  the 
flight  idle  stop.) 

Five  of  the  fourteen  in-fiight  beta 
occurrences  were  classified  as 
accidents.  In  each  of  these  five  cases, 
operation  of  the  propellers  in  the  beta 
range  occurred  during  flight.  Operation 


of  the  propellers  in  the  beta  range 
during  flight,  if  not  prevented,  could 
result  in  loss  of  airplane  controllability, 
or  engine  overspeed  with  consequent 
loss  of  engine  power. 

Communication  between  the  FAA  and 
the  public  during  a  meeting  held  on 
June  11-12,  1996,  in  Seattle, 
Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in- 
flight beta  operation  contained  in  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  for  airplanes  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  (Airplanes  that  are  certificated  for 
this  type  of  operation  are  not  affected  by 
the  above-referenced  conditions.) 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Lockheed  AFM  382/E/G,  Revision  24, 
dated  November  15, 1996.  This  revision 
prohibits  positioning  the  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight.  Additionally,  the 
revision  contains  a  caution  or  warning 
which  states  that  such  positioning  of  the 
power  levers  may  lead  to  loss  of 
airplane  controllability,  or  engine 
overspeed  and  consequent  loss  of 
engine  power. 

FAA's  Detenninationa 

The  FAA  has  examined  the 
circumstances  and  reviewed  all 
available  information  related  to  the 
incidents  and  accidents  described 
previously.  The  FAA  finds  that  the 
Limitations  Section  of  the  AFM's  for 
certain  airplanes  must  be  revised  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in-flight,  and  to  provide  a 
statement  of  the  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop.  The  FAA  has 
determined  that  the  affected  airplanes 
include  those  that  are  equipped  with 
turboprop  engines  and  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  Since  Lockheed  Model  382  series 
airplanes  meet  these  criteria,  the  FAA 
finds  that  the  AFM  for  these  airplanes 
must  be  revised  to  include  the 
limitation  and  statement  of 
consequences  described  previously. 

Explanation  of  the  Requirements  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Lockheed  Model  382 
series  airplanes  of  the  same  type  design, 
the  proposed  AD  would  require  revising 
the  Limitations  Section  of  the  AFM  to 
prohibit  positioning  the  power  levers 


below  the  flight  idle  stop  speed,  and  to 
provide  a  statement  of  the  consequences 
of  positioning  the  power  levers  below 
the  flight  idle  stop.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  Lockheed  AFM 
document  described  previously. 

Interim  Action 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Cost  Impact 

There  are  approximately  18  Lockheed 
Model  382  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  18  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figiues,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1 ,080.  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  30 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  eunend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority.  49  U.S.C.  106(g).  40113,  44701. 

§38.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Lockheed  Aeronautical  Systems  Company: 

Docket  97-NM-08-AD. 

Applicability:  All  Model  382  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  lieen  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afliected.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  controllability, 
or  engine  oVerspeed  and  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  or  Lockheed  AFM  382/E/G. 
Revision  24,  dated  November  15, 1996.  into 
the  AFM. 

"Positioning  of  power  levers  below  the 
flight  idle  stop  wbdle  the  airplane  is  in  flight 
is  prohib  ted.  Such  positioning  may  lead  to 
loss  of  auplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power." 

(b)  An  alternative  method  of  compliance  or 
ad)ustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  CertificaUon  Office  (ACX3),  FAA. 
Small  Airplane  Directorate.  Opentots  shall 


submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACQ. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  March 
20. 1997. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  97-7685  Filed  3-25-97;  8:45  am] 
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14  CFR  Part  39 

[Doctiet  No.  96-NM-110-AD] 

RIN  2120-AAe4 

Airworthiness  Directives;  Domier 
Model  328-100  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Domier  Model  328-lOOaeries  airplanes. 
This  proposal  would  require  inspections 
for  chafing  of  various  control  cables, 
and  replacement  of  any  chafed  cable 
with  a  serviceable  cable.  This  proposal 
is  prompted  by  chafing  of  various 
control  cables  found  diuing  inspet^ons 
conducted  at  the  manufacturer's  facility 
and  at  overhaul  facilities.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  chafing,  which 
could  cause  the  pilot's  controls  for  the 
autopilot,  elevator/rudder,  and  engine  to 
be  ineffective.  This  condition,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
May  5,  1997. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
110-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 


Domier  Luftfahrt  GmbH,  P.O.  Box  1103, 
D-82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Connie  Beane,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2796;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
si)ecified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  he  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  pro{>osed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
IXxJ:et 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-^4M-110-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-11&-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  it  received  several 
reports  indicating  that  chafing  of 
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vaiioiis  control  cables  (i.e.,  the 
autopilot,  elevator  and  rudder,  and 
engine  control  cables)  was  found  during 
inspections  conducted  at  the 
manufacturer's  facihty  and  at  overhaul 
facihties.  Chafing  of  these  control  cables 
can  occur  due  to  high  cable  tension 
through  the  fairleads,  misalignment, 
and/ or  sharp  pulley  groove  designs. 
Such  chafing  of  the  control  cables  could 
cause  the  pilot's  controls  for  the 
autopilot,  elevator/rudder,  and  engine  to 
be  ineffective.  This  condition,  if  not 
corrected,  could  result  in  reduced 
controllabiUty  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Alert  Service 
Bidletin  ASB-328-0O-011,  dated 
December  4,  1995,  which  describes 
procedures  for  the  following: 

•  Repetitive  inspections  for  chafing  of 
the  autopilot  control  cables  (elevator, 
rudder,  and  aileron)  in  the  area  of  the 
servo  dnuns,  and  adjustment  of  the 
tension  of  all  autopilot  control  cables; 
and  replacement  of  any  chafed  cable 
with  a  serviceable  cable. 

•  Repetitive  inspections  for  chafing  of 
the  elevator  and  rudder  control  cables 
and  fairleads  in  the  area  of  the  rear 
pressure  bulkhead,  and  to  determine 
correct  installation  of  the  bulkhead: 
replacement  of  any  chafed  cable  with  a 
serviceable  cable;  and  readjustment  of 
any  incorrect  installation. 

•  Repetitive  inspections  for  chafing  of 
the  engine  control  cables  and  fairleads 
in  the  area  of  the  fuselage  conduit  seal 
housing  and  the  wing/nacelle  fairleads; 
and  replacement  of  any  chafed  cable 
with  a  serviceable  cable. 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  airworthiness  directive  96-001, 
dated  January  3. 1996,  in  order  to  assuire 
the  continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  CoochiaioBS 

This  airplane  model  is  manulactiired 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  repetitive  inspections  for 
chafing  of  the  control  cables  (autopilot, 
elevator  and  rudder,  and  engine),  and 
replacement  of  any  chafed  cable  with  a 
serviceable  cable.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

.  Cost  Impact 

The  FAA  estimates  that  42  Domier 
Model  328-100  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$15,120,  or  $360  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regiilatory  PoUdes  and  Procediues  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
uinder  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORESSCS. 


List  of  Sabjects  in  14  CFR  Fart  30 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Domier:  Docket  96-NM-llO-AD. 

Applicability:  All  Model  328-100  series 
airplanes,  certificated  io  any  category. 

Note  1 :  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
refwired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
rep>air  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eUminated,  the  request  should  include 
specific  propoeed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  chafing  of  various  control 
cables,  which  could  cause  the  pilot's  controls 
for  the  autopilot,  elevator/rudder,  and  engine 
to  be  ineffective,  and  could  result  in 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  2,000  total 
hours  time-in-service,  or  within  200  hours 
time-in-service  after  the  effective  date  of  this 
AD,  whichever  occurs  later  Accomplish  the 
requirements  of  paragraphs  (aKl).  (a)(2).  and 
(a)(3)  of  this  AD  in  accordance  with  Domier 
Alert  Service  Bulletin  ASB-32»-00-011. 
dated  December  4, 1995.  Repeat  those  actions 
thereafter  at  intervals  not  to  exceed  1.500 
hours  time-in-service. 

(1)  Perform  an  inspection  for  chafing  of  the 
autopilot  control  cables  (elevator,  rudder, 
and  aileron)  in  the  area  of  the  servo  drums, 
and  adjust  the  tension  of  all  autopilot  control 
cables.  If  any  chafing  is  found,  prior  to 
further  flight,  replace  the  chafed  cable  with 

a  serviceable  cable. 

(2)  Perform  an  inspection  for  chafing  of  the 
elevator  and  rudder  control  cables  and 
fairleads  in  the  area  of  the  rear  pressure 
bulkhead,  and  to  determine  correct 
installation  of  the  bulkhead. 
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(i)  If  any  chafing  is  found.  priOT  to  further 
flight,  replace  the  chafed  cable  with  a 
serviceable  cable. 

(ii)  If  any  incorrect  installation  is  found, 
prior  to  further  flight,  readjust  the 
installation. 

(3)  Perform  an  inspection  for  chafing  of  the 
engine  control  cables  and  fairleads  in  the 
area  of  the  fuselage  conduit  seal  housing  and 
the  wring/nacelle  feirleads.  If  any  chafing  is 
found,  prior  to  further  flight,  replace  the 
chafed  cable  with  a  serviceable  cable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  March 
20. 1997. 

Darrell  M.  Pedanoa. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  97-7686  Filed  3-25-97;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  96-NM-31-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727  and  Modei  737  Series 
Airplanas  Equipped  With  J.C.  Carter 
Company  Fuel  Valve  Actuators 

AGENCY:  Federal  Aviation 
Admiiustration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earUer  proposed  airworthiness  directive 
(AD),  apphcable  to  certain  Boeing 
Model  727  and  Model  737  series 
airplanes,  that  would  have  required 
replacement  of  the  actuator  of  the 
engine  fuel  shutoff  valve  and  the  fuel 
system  crossfeed  valve  with  an 
improved  actuator.  That  proposal  was 
prompted  by  a  report  indicating  that, 
during  laboratory  tests,  the  actuator 
clutch  on  the  engine  fuel  shutoff  and 
crossfeed  valves  failed  to  function 


properly.  This  action  expands  the 
appUcabiUty  of  the  proposed  rule  by 
including  an  additional  Kearfoti 
actuator  that  is  subject  to  the  addressed 
imsafe  condition.  The  actions  specified 
by  this  proposed  AD  are  intended  to 
prevent  improper  functioning  of  these 
actuators,  which  cotild  result  in  a  fuel 
imbalance  due  to  the  inability  of  the 
flightcrew  to  crossfeed  fuel;  improperly 
functioiung  actuators  also  could  prevent 
the  pilot  bom  shutting  off  the  fuel  to  the 
engine  following  an  engine  failure  and/ 
or  fire. 

DATES:  Comments  must  be  received  by 
April  14. 1997. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-^4M- 
31-AD,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  ajn.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
J.C.  Carter  Company  Inc.,  Aerospace 
Components  and  Repair  Service,  673  W. 
17th  Street,  Costa  Mesa,  Cafifomia 
92627-3605.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue.  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  S.  Bray,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S.  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2175; 
fax  (206) 227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  tight 
of  the  comments  received. 

Comments  are  spedfically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asp>ects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  9&-NM-31-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-31-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discuarion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  appUcable  to  certain 
Boeing  Model  727  and  737  series 
airplanes,  was  pubUshed  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  March  29, 1996  (61 
FR  14034).  That  NPRM  would  have 
reqvured  replacement  of  the  actxiator 
having  P/N  40574-5  (Kearfott  Model 
3715-9)  on  the  fuel  system  crossfeed 
valve  and  the  engine  shutoff  valves 
either  with  a  new  actuator  having  P/N 
40574-4,  or  with  an  actuator  having  P/ 
N  40574-2  and  a  nameplate.  That 
NPRM  was  prompted  by  a  repjort 
indicating  that,  during  laboratory  tests, 
the  actuator  clutch  on  the  engine  shutoff 
and  crossfeed  valves  failed  to  function 
properly.  That  condition,  if  not 
corrected,  could  result  in  improper 
functioning  of  these  actiiators,  which 
could  result  in  a  fuel  imbalance  due  to 
the  inabihty  of  the  flightcrew  to 
crossfeed  fuel;  improperly  functioning 
actuators  could  also  prevent  the  pilot 
fit>m  shutting  off  the  fuel  to  the  engine 
following  an  engine  failure  and/or  fire. 

Actions  Since  Issuance  of  Previoos 
Proposal 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
Uie  NPRM: 

Request  for  Clarification  of  What 
Prompted  the  NPRM 

One  commenter  points  out  that  the 
description  of  what  prompted  the 
NPRM  that  appeared  in  the  Summary 
section  of  the  preamble  to  the  notice 
states  that  "during  laboratory  tests,  the 
actuator  clutch  on  the  engine  shutoff 
valves  slipped  at  cold  tem{>erattues  due 
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to  improper  functioning."  The 
comnienter  states  that,  during  the 
laboratory  tests,  some  of  the  Kearfott 
Model  3715-7  actuators  exhibited 
operational  problems  (i.e.,  brush 
binding)  at  cold  temperatures,  but  the 
Kearfott  Models  371 5-«  and  -9  did  not. 
The  commenter  also  states  that,  during 
these  tests,  clutch  binding  occurred  on 
all  three  of  these  Kearfott  models;  this 
situation  could  result  in  the  actuator 
failing  before  its  normal  life-limit. 

The  FAA  finds  that  clarification  of 
this  point  is  necessary.  The  commenter 
is  correct  in  pointing  out  that,  during 
the  subject  laboratory  tests,  brush 
binding  occurred  only  on  the  Kearfott 
Model  3715-7  actuator.  However,  the 
FAA  finds  that  the  clutch  binding 
occiured  only  on  the  Kearfott  Models 
3715-8  and  -9  actuators  during  these 
tests,  and  that  the  design  of  the  Kearfott 
Model  3715-7  actuator  is  subject  to 
clutch  binding  events  like  the  Kearfott 
Models  3715-8  and  -9  actuators.  In 
order  to  generalize  these  points,  the 
FAA  has  revised  the  Summary  amd 
Discussion  sections  in  the  preamble  to 
the  Supplemental  NPRM  to  indicate  that 
"the  engine  shutoff  and  crossfeed  valves 
biled  to  function  properly." 

Request  to  Revise  Discussion  Section  of 
tbe  Preamble 

The  same  commenter  notes  that  the 
Discussion  section  of  the  preamble  to 
the  NPRM  states  that,  "an  additional 
fuel  valve  actuator  having  part  number 
(P/N)  40574-5  (Kearfott  Model  3715-9) 
installed  on  certain  Model  727  and  737 
series  airplanes  is  also  subject  to  the 
same  failure  *   •  •  addressed  in  AD  95- 
15-06."  The  commenter  states  that  this 
statement  is  incorrect.  However,  the 
commenter  makes  no  specific  request 
with  regard  to  changing  the  proposed 
AD. 

The  commenter  points  out  that  the 
Kearfott  Model  3715-9  actuator  has  a 
clutch  binding  condition,  whereas  the 
J.C  Carter  P/N  40574-2  actiiator 
(Electromech  Model  EM  487-2  and  -3), 
addressed  by  AD  95-15-06,  amendment 
39-9309  (60  FR  37811,  July  24, 1995). 
has  a  clutch  slippage  condition.  The 
commenter  also  points  out  that  the 
Electromech  Model  EM^87-3  actuator 
has  a  condition  only  apparent  during 
cold  temperature  operation,  which 
returns  to  normal  at  wanner 
temperatures.  In  addition,  the 
commenter  states  that  the  Kearfott 
Model  3715-9  actuator  can  result  in  a 
hard  failure,  not  a  latent  failure  like  the 
Electromech  Model  EM  487-2  and  -3 
actuator. 

Tbe  FAA  acknowledges  that  the 
statement  quoted  by  the  commenter 
could  be  misleading.  The  FAA  is  aware 


that  the  two  failures  associated  with  the 
clutch  on  the  Kearfott  and  Electromech 
actuators  are  different  in  nature; 
however,  both  of  these  failures  result  in 
the  same  unsafe  condition  (i.e., 
improperly  functioning  actuators  could 
result  in  fuel  imbalance  due  to  the 
inability  of  the  flightcrew  to  crossfeed 
fuel;  improperly  functioning  actuators 
also  could  prevent  the  pilot  from 
shutting  ofT  the  fuel  to  the  engine 
following  an  engine  failure  and/ or  fire). 
However,  since  the  Discussion  section 
of  the  preamble  to  the  originally 
proposed  NPRM  is  not  restated  in  this 
supplemental  NPRM,  no  change  to  the 
supplemental  NPRM  is  necessary. 

Request  to  Revise  Descriptive  Language 
of  the  Referenced  Service  Bulletin 

The  same  commenter  also  notes  that 
the  description  of  the  replacement 
requirements  that  appeared  in  the 
Discussion  section  of  the  preamble  to 
the  NPRM  refers  to  "actuators  having  P/ 
N  40574-2  (Kearfott  Model  3715-7) 
with  nameplates  *   •   *."  The 
commenter  states  that  this  statement  is 
inaccurate  since  it  implies  that  only 
actuators  manufactured  by  Kearfott  are 
acceptable  for  the  subject  replacement. 
The  commenter  suggests  that  actuators 
made  by  Kearfott  are  not  acceptable 
replacements,  and  suggests  that  a  more 
accurate  description  would  be 
"actuators  having  P/N  40574-2  with 
nameplates  *   •   *."  The  FAA 
acknowledges  that  the  commenter's 
wording  is  more  accurate.  However, 
since  this  {Mirtion  of  the  Discussion 
section  of  the  preamble  to  the  originally 
proposed  NPRM  is  not  restated  in  this 
supplemental  NPRM,  no  change  to  the 
supplemental  NPRM  is  necessary. 

Clarification  Concerning  Acceptable 
Replacement  Actuators 

Paragraph  (a)  of  the  original  NPRM 
indicates  that  "an  actuator  having  P/N 
40574-2  with  a  nameplate  identified  in 
paragraph  III,  Material,  of  J.C.  Carter 
Company  Service  Bulletin  61163-28- 
09,  dated  September  28, 1995,"  is 
considered  to  be  an  acceptable 
replacement  part.  The  FAA  points  out 
that  paragraph  III  of  the  service  bulletin 
includes  a  statement  indicating  that 
only  those  actuators  with  nameplates 
reflecting  that  they  were  made  by 
certain  manufacturers  (and  identified  as 
Model  3715-7)  are  acceptable,  except  as 
identified  in  Figure  1.0  of  the  service 
bulletin.  That  figure  specifies  that  only 
certain  actuators  that  have  not  been 
afiected  by  a  manufacturer's  recall  are 
considered  to  be  acceptable 
replacements.  The  FAA  has  revised 
paragraph  (a)  of  the  final  rule  to  clarify 
this  information. 


Request  to  Revise  the  Replacement 
Requirements  of  the  Proposed  Rule 

In  addition,  the  same  commenter 
notes  that,  in  the  fifth  paragraph  of  the 
Discussion  section  of  the  preamble  to 
the  NPRM,  the  FAA  concluded  that 
actuators  having  P/N  40574-2  (Kearfott 
Models  3715-7  and  -8)  currently  are 
required  to  be  replaced  in  accordance 
with  AD  95-15-06;  therefore,  the 
proposed  AD  would  require 
replacement  only  of  actuators  having  P/ 
N  40574-5.  The  commenter  points  out 
that  Kearfott  Models  3715-7  and  -8 
actuators  are  not  covered  under  AD  95- 
15-06.  The  commenter  also  points  out 
that  these  Kearfott  actuators  have  the 
potential  to  exhibit  the  same  clutch 
binding  condition  as  actuators  having  P/ 
N  40564-5.  Therefore,  the  commenter 
requests  that  Kearfott  Models  3715-7 
and  -8  actuators  be  made  subject  to  the 
requirements  of  the  prop>osed  rule. 

The  FAA  concurs  with  the 
commenter's  request.  The  FAA  has 
reviewed  the  applicability  of  AD  95-15- 
06  and  has  determined  that  only 
actuators  having  P/N  40574-2 
(Electromech  Model  EM— 487-3)  are 
subject  to  the  requirements  of  that  AD. 
The  FAA  agrees  that  actuators  having  P/ 
N  40574-2  (Kearfott  Models  3715-7  and 
-8)  are  subject  to  the  requirements  of 
this  proposal.  In  light  of  this,  the  FAA 
has  revised  the  applicability  and  the 
replacement  requirement  specified  in 
paragraph  (a)  of  this  supplemental 
NPRM. 

Conclusion 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

There  are  approximately  4,137  Boeing 
Model  727  and  737  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  2.190 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  J.C.  Carter 
Company  at  no  cost  to  operators.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $394,200,  or  $180  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 


action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AO  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  diistribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

Liat  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amenflment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follotvs: 

AetboritT:  49  U.S.C  106(g),  40113. 44701. 

f  30.13    [Amandedg 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

Boatog:  Docket  96-NM-31-AD. 

Applicability:  Model  727  and  Model  737 
series  airplanes,  equipped  with  J.C.  Carter 
Company  fuel  valve  actuators  having  part 
number  (P/N)  40574-2  (Kearfott  Models 
3715-7  and  -8)  or  40574-5  (Kearfott  Model 
3715-9),  certificated  in  any  category. 

Note  1:  Tbis  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 


the  area  subject  to  the  requiremeots  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affiacted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eBiact  of  the  modification,  alteration,  or 
repair  on  the  luisafiB  condition  addressed  by 
this  AD;  and,  if  the  unsafis  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  improfier  functioning  of  a 
certain  actuator,  which  could  result  in  a  fuel 
imbalance  due  to  the  inability  of  the 
flightcrew  to  crossfeed  fuel,  or  which  could 
prevent  the  pilot  from  shutting  off  the  fuel  to 
the  engine  following  an  engine  failure  and/ 
or  fire,  accomplish  the  following: 

(a)  Wkhin  36  months  after  the  effective 
date  of  this  AD,  replace  any  actuator  having 
P/N  40574-2  (Kearfott  Models  3715-7  and 
-8)  or  40574-5  (Kearfott  Model  3715-9)  on 
the  fuel  system  crossfeed  valve  and  the 
engine  shutoff  valves  with  either  a  new 
actuator  having  P/N  40574-4.  or  an  actuator 
having  P/N  40574-2  with  a  nameplate 
identified  in  paragraph  m,  Material,  of  ).C 
Carter  Company  Service  Bulletin  61163-28- 
09.  dated  September  28, 1995,  that  is  not 
affected  by  a  manufacturer's  recall  (reference 
Figure  1.0  of  the  service  bulletin).  The 
replacement  shall  be  done  in  accordance 
with  J.C.  Carter  Company  Service  Bulletin 
61163-28-Og,  dated  September  28, 1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  March 
20, 1997. 


DarroUM.! 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  97-7687  Filed  3-25-97;  8:45  am) 

■LLMO  COOC  4at»-1S-U 


14  CFR  Part  71 

[Alrapace  Docket  No.  96-ASW-2q 

Propo—d  EstablishnMnt  of  Clan  E 
Airspace;  Naw  Maxico,  MM 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  extending 
upward  from  1 ,200  feet  above  ground 
level  (ACL)  within  Restricted  Area  R- 
5107B,  and  the  portion  of  Restricted 
Area  R-5107A  north  of  latitude 
32»18'00"N,  located  in  south/central 
New  Mexico.  These  While  Sands 
Missile  Range  restricted  areas  are 
ctuxenUy  excluded  from  Class  E 
airspace  extending  upward  from  1,200 
feet  AGL  within  the  boundary  of  the 
state  of  New  Mexico.  The  intended 
effect  of  this  proposal  is  to  provide 
controlled  airspace  for  aircraft  operating 
within  confines  of  Restricted  Area  R- 
5107B  and  that  portion  of  Restricted 
Area  R-5107A  north  of  latitude 
32°18'00'TJ.,  White  Sands  Missile 
Range,  New  Mexico,  NM. 
DATES:  Comments  mtist  be  received  on 
or  before  May  27, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration. 
Southwest  R^on,  Docket  No.  96- 
ASW-28,  Fort  Worth,  TX  76193-0530. 
The  official  docket  may  be  examined  in 
the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Forth  Worth.  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region.  2601 
Meacham  Boulevard,  Fort  Worth.  TX. 
FOR  RIRTNER  MFORMATKM  CONTACT 
Doiudd  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPPLBCNTARY  MFORMATKM: 

Coaunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
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decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
envinmmentai,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  A00RE88CS. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  tMs  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  96-ASW-28."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commoiter.  All  comments 
received  on  or  before  the  specific 
closing  dates  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 

Eropoeal  contained  in  this  notice  may 
e  cfaansed  in  the  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Office  of  the  Assistant  Chief  Coimsel, 
Federal  Aviation  Administration, 
Southwest  Region,  2601  Meacham 
Boulevard,  Fort  Worth,  TX.  both  before 
and  after  the  closing  date  for  comments. 
A  report  siunmarizing  each  substantive 
public  contact  with  FAA  personnel 
ooncemed  with  this  rulemaking  will  be 
filed  in  the  docket. 

Arailability  of  SPVA'm 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Propoaad  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Airspace 
Branch,  Air  Traffic  Division,  Federal 
AviatioD  Administration,  Southwest 
Ragion.  Focth  Worth,  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Perscms 
intaceatad  in  being  placed  on  a  mailing 
list  {or  future  NPRM's  should  also 
raquaat  a  copy  of  advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 


The  FAA  is  considering  an 
ammidmwnt  to  part  71  of  the  Federal 
Aviatioo  Regulations  (14  CFR  part  71)  to 
•stablish  CIms  E  airspace,  controlled 
ainpaoe  extending  upward  from  1,200 
fMt  AQ.  within  the  confines  of 
Raitiictad  Area  R-5107B  and  a  portion 
of  R-5107A  north  of  latitude 
32*irO(rN.  White  Sands  Missile  Range. 
New  Mexico.  NM.  White  Sands  Missile 
Range  has  up^ded  the  radar  coverage 
within  this  araa  to  provide  air  traffic 
control  sarvicas  for  aircraft  authorized 
to  operate  within  this  restricted  area. 
"Hie  intended  eftsct  of  this  proposal  is 
to  provide  adequate  Class  E  airspace  for 
aiicraft  nfwfiting  within  the  boundaries 
of  Raatrictsd  Araa  R'-5107B  and  the 


portion  of  Restricted  Area  R-5107A 
north  of  laUtude  32''18'00'TSI,  White 
Sands  Missile  Range,  New  Mexico,  NM. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datiim  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Older 
7400.9D,  dated  September  4,  1996,  and 
effective  September  16, 1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociiment  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  reg\ilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  cmly  affiact  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  nimiber  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  af  Sol^ects  in  14  CFl  Part  71 

Airspace,  Incorporation  by  reference, 
Navig^on  (air). 


ThePropeaed 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
ibllows: 

PART71— (AMENOEOl 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aiilkfity  49  U.S.C  40183,  40113,  40120; 
E.O.  10654,  24  FR  9565.  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

f71.1    [Aawndad] 

2.  The  incorporation  by  refiarence  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.90, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4, 1996,  and 
effective  Septen^r  16, 1996,  is 
amended  as  follows: 

Parapvph  6005  dam  E  dnpmca 
•xtandiBg  upward  fron  700  faet  or 
abeve  tke  nufiK*  af  tiM  Mulfa. 


ASW  NM  E5  N«w  Mexico,  NM  lAnMndMil 

On  the  eighteenth  and  nineteenth  line, 
change  "exduding  Restricted  Areas  R-5101, 
R-5107B.  and  the  portion  of  R-5107A  north 
of  Ut  32*18'00"N  to  read  "excluding 
Restricted  Area  R-5101," 


Issued  in  Forth  Worth,  TX,  on  March  19. 
1997. 

Albarl  L.  Viselli. 

Acting  Manager,  Air  Traffic  Division, 
Sou  th  west  Region . 

[FR  Doc.  97-7667  Filed  3-25-97;  8:45  am] 
wujjma  oooc  4tis-is-M 


DEPARTMENT  OF  THE  TREASURY 

Departmontai  OfllcM 

31  CFR  Part  1 

Privacy  Act  of  1974;  Propoaad  Rula 
Exampbng  a  Syatam  of  Racorda  From 
Cartain  Provtaiona  of  tha  Privacy  Act 

AGENCY:  [)epartmental  Offices,  Treasury. 
ACTION:  Proposed  Rule. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C  S52a.  the 
Department  of  the  Treasury  gives  notice 
of  a  proposed  amendment  to  31  CFR 
1.36  to  exempt  a  new  system  of  records, 
the  Suspicious  Activity  Reporting 
System  (the  "SAR  System").  Treasury/ 
DO  .212,  from  certain  provisions  of  the 
Privacy  Act.  The  exemptions  are 
intended  to  increase  the  value  of  the 
system  of  records  for  law  enforcement 
purposes,  to  comply  with  legal 
prohibitions  against  the  disclosure  of 
certain  kinds  of  information,  and  to 
protect  certain  information  about 
individuals  maintained  in  the  system  of 
records. 

DATES:  Comments  must  be  received  no 
later  than  April  25,  1997. 
ADDRESSES:  Comments  should  be  sent  to 
Office  of  Legal  Counsel,  Financial 
Crimes  Enforcement  Network 
("FinCEN"),  2070  Chain  Bridge  Road. 
Suite  200,  Vienna,  VA  22182-2536. 
Comments  will  be  made  available  for 
inspection  and  copying  by  appointment. 
PersGois  wishing  such  an  opportunity 
should  call  Eileen  Dolan  at  (703)  905- 
3590. 

FOR  FURTHER  MFORMATION  CONTACT. 
Cjmthia  A.  Langwiser,  Attorney — 
Advisor,  Financial  Crimes  Enforcement 
Network,  2070  Chain  Bridge  Road.  Suite 
200.  Vienna.  VA  22182.  (703)  905-3582. 
8UPn^»fTARY  MFORHATKM:  The  rules 
of  FinCEN,  the  Board  of  Governors  of 
the  Federal  Reserve  System  (the 
"Board"),  the  Office  of  the  Comptroller 
of  the  Currency  ("OCC").  the  Federal 
Deposit  Insurance  Corporation 
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("FDIC"),  the  Office  of  Thrift 
Supervision  ("OTS"),  and  the  National 
Credit  Union  Administration  ("NCUA") 
(collectively,  the  Federal  Supervisory 
Agencies),^  create  an  integrated  process 
for  reporting  suspicious  activity  and 
known  or  suspected  crimes  at,  by.  or 
through  depository  institutions  and 
certain  of  their  affiliates.  The  process  is 
baaed  on  a  single  imiform  SusjHcious 
Activity  Report  ("SAR").  filed  with 
FinCEN. 

A  single  information  systnn  for  the 
use  of  SARs  is  a  key  part  of  the 
integrated  system.  The  single 
information  system  will  permit 
enhanced  analysis  and  tracking  of  such 
information,  and  rapid  dissemination  of 
the  reports  to  appropriate  law 
enforcement  agencies.  In  accordance 
with  31  U.S.C  5318(g)  and  5319.  data 
from  the  SAR  System  is  exchanged, 
retrieved,  and  (^sseminated,  Ix^ 
manually  and  electronically,  among 
FinCEN.  the  Federal  Supervisory 
Agencies,  appropriate  federal,  state,  and 
local  law  enforcement  agencies,  and 
state  banking  supervisory  agencies.  The 
provisions  of  31  U.S.C  S318(gK4)(B) 
specifically  require  that  the  agency 
designated  as  repository  for  suspicious 
transaction  reports  refer  those  reports  to 
any  appropriate  law  enfivcement  or 
supervisory  agency. 

Agencies  to  which  information  will  be 
referred  electronically,  which  in  certain 
cases  may  involve  electronic  transfers  of 
batch  information,  initially  will  include 
the  Federal  Supervisory  Agencies,  the 
Federal  Bureau  of  Investigation,  the 
Criminal  Investigation  Division  of  the 
Internal  Revenue  Service,  the  United 
States  Secret  Service,  the  United  States 
Customs  Service,  and  the  Executive 
Office  of  United  States  Attorneys,  the 
Offices  of  the  93  United  States 
Attorneys,  and  state  supervisory 
agencies  and  certain  state  law 
enforcement  agencies  that  have  entered 
into  appropriate  agreements  with 
FinCEN.  (The  FBI  and  Secret  Service 
may  receive  electronic  transfers  of  batch 
information  as  forms  are  filed  to  permit 
those  agencies  more  efficiently  to  carry 
out  their  investigative  responsibilities.) 
It  is  anticipated  that  information  from 
the  SAR  system  will  also  be 
disseminated  to  other  appropriate 
federal,  state  or  local  law  enforcement 
and  regulatory  agencies  and  also  to  non- 
United  States  financial  regulatory 


'FIdCEN  and  the  Federal  Supervisory  AgencMi 
have  all  published  rules  requiring  such  reporting. 
See  the  rule*  pubUhed  by  FinCEN,  the  Board.  OCC 
FDIC,  OTS  and  NCUA.  respectively,  at:  61  FR  4328 
(February  5, 1996);  61  FR  4338  (February  5. 1996); 
61  FR  4332  (February  5.  1996):  61  FR  6095 
(February  16,  1996):  61  FR  6100  February  16. 1998); 
61  FR  11526  (March  21, 1996). 


agencies  and  law  enforcement  agencies. 
Organizations  to  which  information 
from  the  SAR  System  is  electronically 
disseminated  are  collectively  refaned  to 
as  "SAR  System  Users." 

The  SAR  System  is  housed  at  the 
Internal  Revenue  Service  Computing 
Center  ("DCC")  in  Detroit,  Michigan. 
The  SAR  System  is  managed  by 
FinCEN,  with  the  assistance  of  the  staff 
ofDCC 

Pursuant  to  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C  552a,  the 
Department  of  the  Treasury  is 
publishing  separately  a  notice  of  a 
proposed  new  system  of  records. 
Suspicious  Activity  Reporting  Sjrstem  - 
Treasury/D0.212. 

Under  5  U.S.C.  552a())(2),  the  head  of 
an  agraicy  may  promulgate  rules  to 
exempt  a  system  of  records  from  certain 
provisims  of  5  U.S.C.  552a  if  the  system 
of  records  is  "maintained  by  an  agency 
or  component  thereof  which  performs  as 
its  prinidpal  function  any  activity 
pertaining  to  the  enforcement  of 
criminal  laws,  including  police  efforts 
to  prevent,  control,  or  reduce  crime  or 
to  apprehend  criminals,  and  the 
activities  of  prosecutors,  courts, 
correctional,  probation,  pardcm  or 
parole  authorities,  and  which  consists  of 
(A)  information  compiled  for  the 
purpose  of  identifyiiig  individual 
criminal  offenders  and  alleged  offenders 
and  consisting  only  of  identifying  data 
and  notations  of  arrests,  the  nature  and 
disposition  of  criminal  charges, 
sentencing,  confinement,  release,  and 
parole  and  probaticm  status;  (B) 
information  compiled  for  the  purpose  of 
a  criminal  investigation,  including 
reports  of  informants  and  investigatcHS. 
and  associated  with  an  identifiable 
individual;  or  (C)  r^xnts  idraitifiable  to 
an  individual  compiled  at  any  stage  of 
the  process  of  enforcement  of  the 
criminal  laws  from  arrest  or  indictment 
through  release  from  supervision." 

Under  5  U.S.C  552a(k)(2),  the  head  of 
an  agency  nuy  promulgate  rules  to 
exempt  a  system  of  records  from  certain 
provisions  of  5  U.S.C.  552a  if  the  system 
of  records  is  "investigat(vy  material 
compiled  for  law  enforcement  purposes, 
other  than  material  within  the  scope  of 
subsection  (j)(2)  of  this  section." 

The  Department  of  the  Treasury  is 
hereby  giving  notice  of  a  proposed  rule 
to  exempt  the  SAR  System  from  certain 
provisions  of  the  Privacy  Act  pursuant 
to  5  U.S.C.  552a(j)(2)  and  (k)(2)  and  the 
authority  vested  in  the  Assistant 
Secretary  (Enforcement)  by  31  CFR 
1.23(c).  The  reasons  for  exempting  the 
system  of  records  from  sections  (c)(3). 
(c)(4).  (d)(1),  (d)(2),  (d)(3),  (d)(4),  (e)(1), 
(e)(2),  (e)(3),  (e)(4)(G),  (e)(4)(H),  (e)(4)ra. 


(e)(5).  (e)(8).  (f)  and  (g)  of  the  Privacy 
Act  are  set  forth  in  the  proposed  rule. 

The  Department  of  the  Treasury  has 
determined  that  this  proposed  rule  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
Regul^ory  Flexibility  Act.  5  U.S.C.  601- 
612,  for  the  reasons  set  forth  above  it  is 
hereby  certified  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C  3507(d),  the  Department  of  the 
Treasury  has  determined  that  this 
proposed  rule  will  not  impose  new 
record  keeping,  application,  reporting, 
or  other  t3^j>es  of  information  collection 
requirements. 

Lists  of  Subjects  in  31  CFR  Part  1 

Privacy. 

Part  1  of  title  31  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— (AMENDED] 

1.  TTie  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Aalharily:  5  U.S.C  301  and  31  U.S.C  321. 
Subpart  A  also  issued  under  5  U.S.C  552  as 
amended.  Subpart  C  also  issued  under  5 
U.S.C  SS2a. 

2.Section  1.36  of  Subpart  C  is 
amended  by  revising  tlM  heading 
"Office  of  the  Assistant  Secretary  for 
Law  Enforcement"  to  read  "Assistant 
Secretary  (Enforcement)"  and  under  the 
Financial  Crimes  Enforcement  Network 
by  redesignating  paragraph  (g)  as  (1)  and 
by  adding  paragraphs  (g)  thru  (k)  to  read 
as  follows: 


§  1 .36  Syalams  aaampt  in  wiMla  or  In 
from  the  prowtatona  of  5  U.ft.C.  SS2a 
this  part. 


ASSISTANT  SECRETARY  (ENFORCEMENT) 


(g)  In  general.  The  Assistant  Secretary 
(Enforcement),  exempts  the  system  of 
records  entitled  "Suspicious  Activity 
Reporting  System"  (Treasury/DO  .212) 
from  certain  provisions  of  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C  552a. 

ihlAuthority.  5  U.S.C  552a(j)  and  (k); 
31  CFR  1.23(c). 

(i)General  exemptions  under  5  U.S.C. 
552a(jM2).  Pursuant  to  5  U.S.C. 
552a()K2).  the  Assistant  Secretary 
(Enforcement),  hereby  exempts  the 
Suspicious  Activity  Reporting  System 
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(SAR  System)  of  records,  maintained  by 
FinCEN,  an  office  reporting  to  the 
Assistant  Secretary  (Enforcement),  from 
the  following  provisions  of  the  Privacy 
Act  of  1974: 

5  U.S.C  552a(c)(3)  and  (4): 

5  U.S.C  552a(d)(l),  (2),  (3),  and  (4); 

5  U.S.C  552a(e)(l).  (2).  and  (3); 

5  U.S.C  552a(e)(4)(G).  (H),  and  (1): 

5  U.S.C  552a(e)(5)  and  (8); 

5  U.S.C  552a(n:  and 

5  U.S.C  552a(g). 

{i)Specific  exemptions  under  5  U.S.C. 
552a(k)(2).  To  the  extent  that  the 
exemption  under  5  U.S.C.  552a(j)(2) 
does  not  apply  to  the  SAR  System  of 
records,  the  Assistant  Secretary 
(Enforcement),  hereby  exempts  the  SAR 
System  of  records  from  the  following 
provisions  of  5  U.S.C.  552a  pursuant  to 
5  U.S.C  552a(k)(2): 

5  U.S.C  552a(c)(3): 

5  U.S.C  552a(d)(l).  (2),  (3).  and  (4) 

5U.S.C552a(e)(l) 

5  U.S.C  S52a(e)(4)(G).  (H).  and  a):  and 

5  U.S.C  552a(f). 

(k)  Reasons  for  exemptions  under  5 
U.S.C.  552a(j)(2)  and  (k)(2).  (1)  5  U.S.C. 
552a(e)(4)(G)  and  (f)(1)  enable 
individuals  to  inquire  whether  a  system 
of  records  contains  records  pertaining  to 
them.  AppUcation  of  these  provisions  to 
the  SAR  System  would  allow 
individuals  to  learn  whether  they  have 
been  identified  as  suspects  or  possible 
subjects  of  investigation.  Access  by 
individuals  to  such  knowledge  would 
seriously  hinder  the  law  enforcement 
purposes  that  the  SAR  System  is  created 
to  serve,  because  individuals  involved 
in  activities  that  are  violations  of  law 
could: 

(i)  Take  steps  to  avoid  detection; 

(ii)  Inform  associates  that  an 
investigation  is  in  progress; 

(iii)  Leam  the  nature  of  the 
investigation; 

(iv)  Leam  whether  they  are  only 
suspects  or  identified  as  violators  of 
law; 

(v)  Begin,  continue,  or  resvune  illegal 
conduct  upon  learning  that  they  are  not 
identified  in  the  system  of  records,  or 

(vi)  Destroy  evidence  needed  to  prove 
the  violation. 

(2)  5  U.S.C  552a{d)(l),  (e)(4)(H)  and 
(fK2).  (f)(3)  and  (f)(5)  grant  individuals 
access  to  records  containing  information 
about  them.  The  appUcadon  of  these 
provisions  to  the  SAR  System  would 
compromise  the  abihty  of  the 
component  agencies  of  the  SAR  System 
to  use  the  information  effectively  for 
purposes  of  law  enforcement. 

(i)  Permitting  access  to  records 
contained  in  the  SAR  System  would 
provide  individuals  with  information 
coocaning  the  natiire  of  any  current 


investigations  and  would  enable  them  to 
avoid  detection  or  apprehension, 
because  they  could: 

(A)  Discover  the  facts  that  would  form 
the  basis  of  an  arrest; 

(B)  Destroy  or  alter  evidence  of 
criminal  conduct  that  would  form  the 
basis  of  their  arrest,  and 

(C)  Delay  or  change  the  commission  of 
a  crime  that  was  about  to  be  discovered 
by  investigators. 

(ii)  Permitting  access  to  either  on- 
going or  closed  investigative  files  would 
also  reveal  investigative  techniques  and 
procediu«s,  the  knowledge  of  which 
could  enable  individuals  planning 
crimes  to  structure  their  operations  so  as 
to  avoid  detection  or  apprehension. 

(3)  5  U.S.C.  552a(d)(2),  (d)(3)  and 
(d)(4),  (e)(4)(H)  and  (0(4)  permit  an 
individual  to  request  amendment  of  a 
record  pertaining  to  him  or  her  and 
require  the  agency  either  to  amend  the 
record  or  note  the  disputed  portion  of 
the  record  and.  if  the  agency  refuses  to 
amend  the  record,  to  provide  a  copy  of 
the  individual's  statement  of 
disagreement  with  the  agency's  refusal, 
to  persons  or  other  agencies  to  whom 
the  record  is  thereafter  disclosed. 
Because  these  provisions  depend  on  the 
individual's  having  access  to  his  or  her 
records,  and  since  these  rules  exempt 
the  SAR  System  from  the  provisions  of 
5  U.S.C.  552a  relating  to  access  to 
records,  for  the  reasons  set  out  in 
paragraph  (e)(2)  these  provisions  do  not 
apply  to  the  SAR  System. 

(4)  5  U.S.C.  552a(c){4)  requires  an 
agency  to  inform  any  person  or  other 
agency  about  any  correction  or  notation 
of  dispute  that  the  agency  made  in 
accordance  with  5  U.S.C.  S52a(d)  to  any 
record  that  the  agency  disclosed  to  the 
person  or  agency,  if  an  accounting  of  the 
disclosure  was  made.  Because  this 
provision  depends  on  an  individual's 
having  access  to  and  an  opportvmity  to 
request  amendment  of  records 
pertaining  to  him  or  her,  and  because 
these  rules  exempt  the  SAR  System 
from  the  provisions  of  5  U.S.C.  552a 
relating  to  access  to  and  amendment  of 
records,  for  the  reasons  set  forth  in 
paragraphs  {e)(2)  and  (3).  this  provision 
does  not  apply  to  the  SAR  System. 

(5)  5  U.S.C.  552a(c){3)  requires  an 
agency  to  make  the  accounting  of  any 
disclosures  of  records  required  by  5 
U.S.C.  552a(c)(l)  available  to  the 
individual  named  in  the  record  upon 
his  or  her  request.  The  accounting  must 
state  the  date,  nature,  and  purpose  of 
each  disclosure  of  the  record  and  the 
name  and  address  of  the  recipient. 

(i)  The  appUcation  of  this  provision 
would  impair  the  effective  use  of 
information  collected  in  the  SAR 
Systran.  Making  an  accounting  of 


disclosures  available  to  the  subjects  of 
an  investigation  would  alert  them  to  the 
fact  that  another  agency  is  conducting 
an  investigation  into  their  criminal 
activities  and  could  reveal  the 
geographic  location  of  the  other 
agency's  investigation,  the  nature  and 
pinpose  of  that  investigation,  and  the 
dates  on  which  that  investigation  was 
active.  Violators  possessing  such 
knowledge  would  be  able  to  take 
measiu^s  to  avoid  detection  or 
apprehension  by  altering  their 
operations,  by  transferring  their 
criminal  activities  to  other  geographical 
areas,  or  by  destroying  or  concealing 
evidence  that  would  form  the  basis  for 
arrest. 

(ii)  Moreover,  providing  an 
accoimUng  to  the  subjects  of 
investigations  would  alert  them  to  the 
fact  that  FinCEN  has  information 
regarding  possible  criminal  activities 
and  could  inform  them  of  the  general 
nature  of  that  information.  Access  to 
such  information  could  reveal  the 
operation  of  the  information-gathering 
and  analysis  systems  of  FinCEN,  the 
Federal  Supervisory  Agencies  and  other 
SAR  System  Users  and  permit  violators 
to  take  steps  to  avoid  detection  or 
apprehension. 

(6)  5  U.S.C.  552a(e)(4)(I)  requires  an 
agency  to  pubhsh  a  general  notice 
Usting  the  categories  of  sources  for 
information  contained  in  a  systmn  of 
records.  The  appUcation  of  this 
provision  to  the  SAR  System  could 
compromise  FinCEN  "s  and  the  Federal 
Supervisory  Agencies'  abihty  to  provide 
useful  information  to  law  enforcement 
agencies,  because  revealing  sources  for 
the  information  could: 

(i)  Disclose  investigative  techniques 
and  procedures, 

(ii)  Result  in  threats  or  reprisals 
against  informers  by  the  subjects  of 
investigations,  and 

(iii)  Cause  informers  to  refuse  to  give 
full  information  to  criminal 
investigators  for  fear  of  having  their 
identities  as  sources  disclosed. 

(7)  5  U.S.C  552a(e)(l)  requires  an 
agency  to  maintain  in  its  records  only 
such  information  about  an  individuai  as 
is  relevant  and  necessary  to  accompUsh 
a  purpose  of  the  agency  required  to  be 
accompUshed  by  statute  or  executive 
order.  The  appUcation  of  this  provision 
to  the  SAR  System  could  impair  the 
effectiveness  of  law  enforcement 
because  in  many  cases,  especially  in  the 
ear^  stages  of  investigation,  it  may  be 
impossible  immediately  to  determine 
whether  information  coUected  is 
relevant  and  necessary,  and  information 
that  initially  appears  irrelevant  and 
unnecessary,  upon  further  evaluation  or 
upon  collation  with  information 


developed  subsequenUy.  often  may 
prove  helpful  to  an  investigation. 

(8)  5  U.S.C.  552a(e)(2)  requires  an 
agency  to  coUect  information  to  the 
greatest  extent  practicable  directly  fit>m 
the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits,  and  privileges  under 
federal  programs.  The  appUcation  of 
this  provision  to  the  SAR  System  would 
impair  FinCEN's  abiUty  to  coUect, 
analyze  and  disseminate  to  System 
Users  investigative  or  enforcement 
information.  The  SAR  System  is 
designed  to  house  information  about 
knowra  or  suspected  criminal  activities 
or  suspicious  transactions  that  has  been 
collected  and  reported  by  financial 
institutions,  or  their  examiners  or  other 
enforcement  or  supervisory  officials.  It 
is  not  feasible  to  rely  upon  the  subject 
of  an  investigation  to  supply 
information.  An  attempt  to  obtain 
information  bom  the  subject  of  any 
investigation  would  alert  that  individual 
to  the  existence  of  an  investigation, 
providing  an  opportunity  to  conceal 
criminal  activity  and  avoid 
apprehension.  Fiuther,  with  respect  to 
the  initial  SAR,  31  U.S.C.  5318(g)(2) 
specifically  prohibits  financial 
institutions  making  such  reports  &t)m 
notifying  any  participant  in  the 
transaction  diat  a  report  has  been  made. 

(9)  5  U.S.C  552a(e)(3)  requires  an 
agency  to  inform  each  individual  whom 
it  asks  to  supply  information,  on  the 
form  that  it  uses  to  coUect  the 
information  or  on  a  separate  form  that 
the  individual  can  retain,  the  agency's 
authority  for  soUciting  the  information; 
whether  disclosure  of  information  is 
voluntary  or  mandatory;  the  principal 
purposes  for  which  the  agency  wiU  use 
the  information;  the  routine  uses  that 
may  be  made  of  the  information;  and  the 
effects  on  the  individual  of  not 
providing  aU  or  part  of  the  information. 
The  application  of  these  provisions  to 
the  SAR  System  would  compromise  the 
abiUty  of  the  component  agencies  of  the 
SAR  System  to  use  the  information 
effectively  for  purposes  of  law 
enforcement. 

(10)  5  U.S.C.  552a(e)(5)  requires  an 
agency  to  maintain  aU  records  it  uses  in 
making  any  determination  about  any 
individual  with  such  accuracy, 
relevance,  timeliness,  and  completeness 
as  is  reasonably  necessary  to  assure 
fairness  to  the  individual  in  the 
determination.  AppUcation  of  this 
provision  to  the  SAR  System  would 
hinder  the  collection  and  dissemination 
of  information.  Because  Suspicious 
Activity  Reports  are  filed  by  financial 
institutions  with  respect  to  known  or 
suspected  violations  of  law  or 


suspicious  activities,  it  is  not  possible  at 
the  time  of  collection  for  the  agencies 
that  use  the  SAR  System  to  determine 
that  the  information  in  such  records  is 
accurate,  relevant,  timely  and  complete. 

(11)  5  U.S.C  552a(e)(8)  requires  an 
agency  to  make  reasonable  efforts  to 
serve  notice  on  an  individual  when  the 
agency  makes  any  record  on  the 
individual  available  to  any  person 
under  compulsory  legal  process,  when 
such  process  becomes  a  matter  of  pubUc 
record.  AppUcation  of  these 
requirements  to  the  SAR  System  would 
prematurely  reveal  the  existence  of  an 
ongoing  investigation  to  the  subject  of 
investigation  where  there  is  need  to 
kee^^  Jie  existence  of  the  investigation 
secret.  It  would  render  ineffective  31 
U.S.C.  5318(g)(2).  which  prohibits 
financial  institutions  and  its  ofQcers. 
employees  and  agents  from  disclosing  to 
any  person  involved  in  a  transaction 
that  a  SAR  has  been  filed. 

(12)  5  U.S.C.  552a(g)  provides  an 
individual  with  civil  remedies  when  an 
agency  wrongfuUy  refuses  to  amend  a 
record  or  to  review  a  request  for 
amendment,  when  an  agency 
wrongfuUy  refuses  lo  grant  access  to  a 
record,  wheii  any  determination  relating 
to  an  individual  is  based  on  records  that 
are  not  accurate,  relevant,  timely  and 
complete,  and  when  an  agency  fails  to 
comply  with  any  other  provision  of  5 
U.S.C.  552a  so  as  to  adversely  affect  the 
individual.  The  SAR  System  should  be 
exempted  from  this  provision  to  the 
extent  that  the  civil  remedies  relate  to 
the  provisions  of  5  U.S.C.  552a  from 
which  paragraphs  (k)(l)  through  (11)  of 
this  section  exempt  the  SAR  System. 
There  should  be  no  dvil  remedies  for 
failing  to  comply  with  provisions  from 
which  this  system  of  records  is 
exempted.  Exemption  from  this 
provision  wiU  also  protect  FinCEN  from 
baseless  civil  court  actions  that  might 
hamper  its  abiUty  to  collate,  analyze  and 
disseminate  data. 


Dated:  February  3, 1997. 
Alex  Kodrignez, 

Deputy  Assistant  Secretary  (Administration). 
IFR  Doc  97-7560  FUed  3-2^-97;  8:45  am] 
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DEPARTMEffT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CQD1 1-47-004] 

Special  Local  Regulation;  Laughlln 
Aquamoto  Sports  Challenge  and  Expo 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  table  of  events  in  33  CFR 
100.1102  by  adding  the  Laughlin 
Aquamoto  SpKirts  ChaUenge  and  Expo 
being  conducted  in  the  waters  of  the 
Colorado  River  from  Davis  Dam  south  to 
Harrah's  Hotel  and  Casino  on  the 
foUowing  dates:  annually,  a  four-day 
weekend  event  in  May  or  Jime.  These 
regiUations  are  necessary  to  provide  for 
the  safety  of  life,  property,  and 
navigation  on  the  navigable  waters  of 
the  United  States  during  scheduled 
events. 

DATES:  Comments  shoidd  be  received  on 
or  before  May  12,  1997. 
ADDRESSES:  Conunents  should  be 
mailed  to  Lieutenant  Mike  A.  Arguelles, 
U.S.  Coast  Guard  Marine  Safety  Office, 
2716  North  Harbor  Drive,  San  Diego, 
CaUforma  92101,  or  may  be  deUvered  to 
the  same  address  between  8  a.m.  and  3 
p.m.  Monday  through  Friday,  except 
federal  holidays.  The  telephone  number 
is  (619)  683-«484.  The  Captain  of  the 
Port  maintains  the  pubUc  docket  for  this 
rulemaking.  Comments  will  become  part 
of  this  docket  and  wiU  be  available  for 
inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office,  2716  North  Harbor 
Drive,  San  Diego. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Mike  A.  ArgueUes,  Coast 
Guard  Marine  Safety  Office,  San  Diego; 
telephone  number  (619)  683-6484. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  comments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGDl  1-97-004)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  appUes,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  aU  comments  and 
attachments  be  submitted  in  an 
imbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  materials  is  . 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
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should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

A  public  comment  period  of  only  45 
days  is  necessary  in  order  to  permit 
publication  of  a  final  rule  at  least  30 
days  prior  to  commencement  of  the 
effective  period,  yet  still  allow 
opportunity  for  submission  and 
consideration  of  comments  from  the 
public. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  project  officer  at  the  address  under 
ADDRESSES.  If  it  determines  that  the 
opportunity  for  oral  presentation  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  bearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  Aquamoto  Sports  Challenge  and 
Expo  will  consist  of  various  styles  of 
watercraft  racing.  The  races  will  take 
place,  annually,  over  a  four-day 
weekend  in  May  or  June.  These 
regulations  are  necessary  to  provide  for 
the  safety  of  life,  property,  and 
navigation  on  the  navigable  waters  of 
the  United  States  during  scheduled 
events. 

Discussion  of  Regulation 

The  race  zone  encompasses  the 
Colorado  River  &om  the  Davis  Dam 
south  to  Harrah's  Hotel  and  Casino.  The 
race  courses  will  be  marked  by  vessels 
with  signs,  and  both  north  and  south 
boundaries  of  the  race  zone  will  have 
major  signs  to  alert  non-participants 
using  the  river.  On  various  days  and 
times  during  the  event,  the  race  zone 
will  be  in  use  by  vessels  competing  in 
the  Aquamoto  Challenge.  During  these 
times  the  Colorado  River  from  Davis 
Dam  south  to  Harrah's  Hotel  and  Casino 
will  be  closed  to  all  traffic  with  the 
exception  of  emergency  vessels.  No 
vessels  other  than  participants  or 
official  patrol  vessels  will  be  allowed  to 
enter  this  zone  unless  specifically 


cleared  by  or  through  an  official  patrol 
vessel.  Once  the  zone  is  established, 
authorization  to  remain  within  the  zone 
is  subject  to  termination  at  any  time. 
The  Patrol  Commander  may  impose 
other  restrictions  within  the  zone  if 
circumstances  dictate.  Restrictions  will 
be  tailored  to  impose  the  least  impact  on 
maritime  interests  yet  provide  the  level 
of  seciuity  deemed  necessary  to  safely 
conduct  the  Aquamoto  and  Expo. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  assessment  of  potential  cost  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  may  include  small 
businesses  and  not-for-profit 
organizations  that  are  not  dominant  in 
their  fields  and  (2)  govenunental 
jurisdictions  with  populations  less  than 
50,000.  Because  it  expects  the  impact  of 
this  proposal  to  be  so  minimal,  the 
Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  proposal, 
if  adopted,  will  not  have  a  substantial 
impact  on  a  significant  number  of  small 
entities. 

Collection  of  Infiamiation 

This  proposal  contains  no  collection 
of  information  requirements  under  the 

Table  1 


Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  paragraph 
2.B.2  of  Commandant  Instruction 
M16475.1B  as  revised  in  59  CFR  38654, 
July  29  1994  and  61  FR  13563,  March 
27,  1996,  it  will  have  no  significant 
environmental  impact  and  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  checklist 
will  be  available  for  inspection  and 
copying  in  the  docket  to  be  maintained 
at  the  address  listed  in  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  100 

-  Regattas,  Marine  parades. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble  the  Coast  Guard  proposes  to 
amend  Part  100,  Tide  33,  Code  of 
Federal  Regulations,  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46. 

2.  In  §  100.1102,  Table  1  is  amended 
by  adding  an  entry  for  the  Laughlin 
Aquamoto  Sports  Challenge  and  Expo 
immediately  following  the  entry  for  the 
Laughlin  Classic  to  read  as  follows: 

{100.1102    Marine  Events  on  the  Colorado 
River,  between  Dav<s  Dam  (Bullhead  City, 
Arizona)  and  Headgate  Dam  (Parker, 
Arizona). 


Laughlin  Aquanxjto  Spofts  Challenge  and  Expo. 

Sponsor  Baja  Promotions. 

Dates:  Four-day  weekend  event  in  May  or  June. 

Where:  That  portion  ol  Colorado  river  near  Laughlin,  Nevada,  from  Davis  Dam  to  Harrah's  hotel  and  Casino. 
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Dated:  March  17, 1997. 
I.M.  MacDonald. 

Captain,  U.S.  Coast  Guard,  Commander, 
Coast  Guard  Pacific  Area,  Acting. 
[FR  Doc.  97-7620  Filed  3-2S-97:  8:45  am] 
BIUJNQ  CODE  4S1S-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
rTN-165-01-«633b;  FRL-6709-0] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Tennessee;  Approval  of  Revisions  to 
Knox  County  Regulations  for 
Violations  and  Ganeral  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  revisions  to  the  Knoxville/Knox 
County  portion  of  the  Tennessee  State 
Implementation  Plan  (SIP)  submitted  by 
the  State  of  Tennessee  for  the  purpose 
of  revising  the  current  regulations  for 
the  permit  requirements,  definitions, 
and  administrative  requirements.  In  the 
final  rules  section  of  this  Federal 
Roister,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  tmd  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  f)arties 
interested  in  commenting  on  this 
dociunent  shoidd  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  April  25,  1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Karen  C. 
Borel,  at  the  Environmental  Protection 
Agency,  Region  4  Air  Planning  Branch, 
100  Alabama  Street,  SW,  AUanta, 
Georgia  30303.  Copies  of  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 


appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  file 
TN165-01-9633.  The  Region  4  office 
may  have  additional  background 
documents  no^  available  at  the  other 
locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  100 
Alabama  Street.  SW,  AUanta,  Georgia 
30303.  [contact  Karen  Borel,  404/562- 
9029]. 
Tennessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control,  9th  Floor  L  fit  C 
Annex,  401  Church  Street,  Nashville, 
Teimessee  37243-1531. 
Knox  County  Department  of  Air 
Pollution  Control.  City-County 
Building.  Suite  339,  400  West  Main 
Street,  Knoxville,  Tennessee,  37902. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  C.  Borel  at  (404) 
562-9029. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  January  15, 1997. 
A.  Stanley  Meiboig 
Acting  Regional  Administrator 
|FR  Doc.  97-7720  Filed  3-25-97;  8:45  am] 
BIUJNG  CODE  a6a»-oo-p 


40  CFR  Part  52 
[CT27-1-7200b;  A-1-FRL-6667-3] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plans;  Connecticut:  PM10  Prevention 
of  Significant  Deterioration 
Increments;  and  Approval  of  a  Second 
1-Year  Extension  of  PM10  Attainment 
Date  for  New  Haven 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  full 
approval  of  a  State  Implementation  Plan 
(Sff*)  revision  submitted  by  the  State  of 
Connecticut,  which  replaces  the  total 
suspended  particulate  (TSP)  prevention 
of  significant  (PSD)  increments  with 
increments  for  FMlO  (f>articidate  matter 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  micrometers). 
EPA  is  also  proposing  full  approval  of 
Connecticut's  request  for  a  second  1- 
year  extension  of  the  attainment  date  for 
the  New  Haven  PMIO  nonattainment 
area,  based  on  monitored  air  quality 


data  for  the  national  ambient  air  quality 
standard  for  PMIO  during  the  years 
1993-95.  These  actions  are  being  taken 
under  the  Clean  Air  Act.  In  the  Final 
Rules  Section  of  this  Federal  Register, 
EPA  is  approving  the  Connecticut's  SIP 
revision  and  extension  request  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  nde,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
does  receive  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  April  25, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection,  EPA — Region 
1,  JFK  Federal  Bldg  (CAA),  Boston,  MA 
02203.  Copies  of  Connecticut's 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  by  appointment  during 
normal  business  hours  at  the  following 
locations:  Office  of  Ecosystem 
Protection,  EPA — Region  1 ,  One 
Congress  Street.  11th  floor.  Boston,  MA 
02203;  Bureau  of  Air  Management, 
Department  of  Environmental 
Protection,  State  Office  Building,  79  Elm 
Street,  Hartford,  CT  06106;  and  Air  and 
Radiation  Docket  and  Information 
Center,  401  M  Street,  SW,  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Butensky  at  (617)  565-3583  or 
butensky.)efi®epamail.epa.gov. 

SUPPI.EMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

AUTHORITY:  42  U.S.C.  7401-7671q. 

Dated:  December  9,  1996. 
lohn  P.  DeVilUr*. 

Regional  Administrator,  EPA — Region  1. 
IFR  Doc.  97-7691  Filed  3-25-97;  8:45  am] 

BIUJNG  CODE  66aO-SO-P 
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40  CFR  Part  52 
[NM22-1-7103b:  FRL-6709-7] 

Approval  and  Promulgation  of 
Implementation  Plan  for  New  Mexico: 
General  Conformity  Rules 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
approve  a  revision  to  the  New  Mexico 
State  Implementation  Plan  (SIP)  for  the 
State  of  New  Mexico  that  contains 
general  conformity  rules.  Sp>ecifically, 
the  general  conformity  rules,  if 
approved,  will  enable  the  New  Mexico 
Environment  Department  to  review 
conformity  of  all  Federal  actions  (See  40 
CFR  part  51,  subpart  W — Determining 
Conformity  of  General  Federal  Actions 
to  State  or  Federal  Implementation 
Plans)  with  the  control  strategy  SIPs 
submitted  for  the  nonattainment  and 
maintenance  areas  within  the  State 
outside  the  boundaries  of  Bernalillo 
County.  This  proposed  action  would 
streamline  the  conformity  process  and 
allow  direct  considtation  among 
agencies  at  the  local  levels.  The  Federal 
actions  by  the  Federal  Highway 
Administration  and  Federal  Transit 
Administration  (under  Title  23  U.S.C.  or 
the  Federal  Transit  Act)  are  covered  by 
the  transportation  conformity  rules 
under  40  CFR  part  51 ,  subpart  T— 
Conformity  to  State  or  Federal 
Implementation  Plans  of  Transportation 
Plans,  Programs,  and  Projects 
Developed,  Funded  or  Approved  Under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act. 

The  EPA  is  proposing  to  approve  this 
SIP  revision  imder  sections  110(k)  and 
176  of  the  Clean  Air  Act  (the  Act).  The 
rationale  for  the  proposed  approval  and 
other  information  are  provided  in  the 
Final  Rule  Section  of  this  Federal 
Register. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
this  General  Conformity  SIP  revision  as 
a  direct  final  rulemaking  without  prior 
proposal  because  the  EPA  views  this 
action  as  noncontroversial  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 


period  on  this  action.  Any  parties 
interested  in  providing  comments  on 
this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  and 
postmarked  by  April  25,  1997. 
ADDRESSES:  Copies  of  the  New  Mexico 
General  Conformity  SIP  and  other 
relevant  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  Planning  Section  (6PDL), 
Multimedia  Plsmning  and  Permitting 
Division,  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202,  Telephone:  (214) 
665-7214. 
Air  Quality  Bureau,  New  Mexico 
Environment  Department,  1190  St. 
Francis  Drive,  Santa  Fe,  New  Mexico 
87502,  Telephone:  (505)  827-0042. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Behnam,  P.E.;  Air  Planning  Section 
(6PDL).  Multimedia  Planning  and 
Permitting  Division,  Environmental 
Protection  Agency,  Region  6,  1445  Ross 
Avenue,  Dallas,  Texas  75202,  Telephone 
(214)665-7247. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

List  of  Sub)ect8  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Volatile  organic 
compounds. 

Anthority:  42  U.S.C  7401-7671q. 
Dated:  March  4. 1997. 
Jerry  CUfBDrd, 

Acting  Regional  Administrator. 

[PR  Doc.  97-7689  Filed  3-25-97;  8:45  am) 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1639 
Welfare  Reform 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Proposed  rule. 

SUMMARY:  Part  1639  was  published  on 
August  29,  1996,  as  an  interim  rule  with 
a  request  for  comments.  The  interim 
rule  was  intended  to  implement  a 
provision  in  the  Legal  Services 
Corporation's  ("Corporation"  or  "LSC") 


FY  1996  appropriations  act  which 
restricts  recipients  fit)m  initiating  legal 
representation  or  challenging  or  in  any 
way  participating  in  an  effort  to  reform 
a  Federal  or  State  welfare  system. 
Although  this  restriction  has  been 
retained  under  the  Corporation's  FY 
1997  appropriations  act,  recenUy 
enacted  Federal  legislation  has  changed 
the  status  of  the  Federal  welfare  system. 
In  light  of  this  change  in  law,  the 
Corporation  requests  comments  on  a 
proposed  revised  version  of  the  interim 
rule.  The  interim  rule  remains  effective, 
however,  until  a  final  version  has  been 
adopted  and  published  by  the 
Corporation. 

DATES:  Comments  must  be  submitted  on 
or  before  April  25,  1997. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Services  Corporation, 
750  First  Street  NE.,  lltii  Floor, 
Washington.  IXT  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortuno,  General  Counsel 
(202) 336-8910. 

SUPPLEMENTARY  INFORMATION:  The  Board 
of  Directors  ("Board")  of  the  Legal 
Services  Corporation  adopted  an  interim 
rule  on  July  20,  1996,  for  publication  in 
the  Federal  Register  with  a  request  for 
comments.  The  interim  rule  was 
published  and  became  effective  on 
August  29, 1996.  See  61  FR  45757.  The 
interim  rule  implements  §  504(a)(16)  of 
the  Corporation's  FY  1996 
appropriations  act.  Pub.  L.  104-134, 110 
Stat.  1321  (1996),  which  restricts 
recipients  of  LSC  funds  fix>m  initiating 
legal  representation  or  participating  in 
efforts  to  reform  a  Federal  or  State 
welfare  system. 

Subsequent  to  the  adoption  of  the 
interim  rule  by  the  Board,  Congress 
enacted  and  the  President  signed  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
110  Stat.  2105  H996)  (  "Personal 
Responsibility  Act").  The  Board's 
Operations  and  Regidations  Committee 
("Committee")  held  public  hearings  on 
the  interim  rule  on  l5ecember  13,  1996, 
and  March  7, 1997.  At  the  March 
meeting,  the  Committee  adopted 
proposed  revisions  to  the  definitions  in 
the  interim  rule  to  incorporate  most 
provisions  of  the  Personal 
Responsibility  Act  and  requested  that 
the  proposed  revisions  be  published  for 
public  comment.  For  comparison 
purposes,  the  interim  rule  can  be  found 
at  61  FR  45757  (Aug.  29,  1996). 

The  version  of  the  nde  in  this 
publication  has  no  force  of  law  and  is 
submitted  only  as  a  proposed  revised 
version  of  the  interim  rule  which,  if 
published  as  final,  would  replace  the 


interim  rule.  The  interim  version  of  the 
rule  remains  controlling  law  until 
replaced  by  a  final  rule  adopted  and 
published  by  the  Corporation. 

A  discussion  of  the  proposed 
revisions  to  the  interim  rule  is  provided 
below. 

Section  163S.2    Definitions 

The  interim  rule  defined  Federal  or 
State  welfare  system  to  include  Federal 
and  State  AFDC  programs  under  Tide 
IV-A  of  the  Social  Security  Act,  42 
U.S.C.  601  et  seq.  and  provisions 
enacted  by  Congress  or  a  State  to  replace 
or  modify  these  programs,  such  as  "ride 
I  of  the  Personal  Responsibility  Act  The 
proposed  revision  continues  this 
definition  and  specifically  incorporates 
Tide  I  of  the  Personal  Responsibility 
Act,  which  replaced  the  AFDC  program 
with  the  Temporary  Assistance  for 
Needy  Family  ("TANF")  Block  Grant. 
Also  included  in  the  definition  would 
be  any  components  or  requirements 
from  other  public  benefit  or  human 
services  programs  that  are  part  of  the 
AFDC  program,  such  as  requirements  of 
establishment  of  paternity  and 
cooperation  with  child  support 
enforcement.  In  addition,  it  would  also 
include  State  changes  in  the  AFDC 
program  and  State  efforts  to  implement 
TANF,  as  well  as  State  efforts  to 
eliminate  AFDC  and  replace  it  with  a 
new  program  (for  example,  the 
Wisconsin  Works  program).  Federal  or 
State  welfare  system  would  also  include 
any  State  AFDC  programs  or  their 
replacements  which  are  continued 
under  TANF  and  are  being  conducted 
under  waivers  granted  by  the 
Department  of  Health  and  Hmnan 
Services,  pursuant  to  §  1115  of  the 
Social  Security  Act  or  other  enacted 
legislation. 

Written  comments  supported  the 
definition  in  the  interim  rule.  However, 
the  Committee  seeks  comments  on  the 
revised  definition,  which  incorporates 
all  other  provisions  of  the  Personal 
Responsibility  Act,  except  for  the  Child 
Support  provisions  in  Tide  III,  and  is 
proposed  to  respond  to  stated 
congressional  concerns.  Upon 
consideration  of  the  legislative  history 
of  the  Corporation's  FY  1996 
appropriations  act  and  the  entire 
welfare  reform  debate,  including  the 
debate  over  the  Cramm  Amendment  to 
the  Senate  Wel&re  Reform  bill,  the 
Committee  proposes  this  new  definition 
as  more  accurately  implementing  the 
intent  of  Congress. 

The  propoMd  revised  definition  does 
not  include  the  changes  in  the  Child 
Support  Enforcement  Program 
provisions  in  Tide  III  of  the  Personal 
Responsibility  Act.  because  there  are 


significant  differences  between  these 
provisions  and  the  other  provisions  in 
the  Personal  Responsibihty  Act 
Congress  intended  to  restrict 
participation  in  efforts  to  reform  welfare 
systems,  and  the  child  support  program 
is  not  a  wel&re  program,  llie  child 
support  program  is  basically  a  law 
enforcement  program  conducted  by  the 
courts  and  administrative  agencies 
which  has  two  main  activities:  (1) 
Establishing  paternity  and  support 
obligations,  and  (2)  enforcing  support 
orders.  No  public  benefits  are  paid  to 
families  participating  in  the  IV-D 
system.  "The  only  money  that  is  paid  to 
families  is  private  support  payments* 
collected  firom  noncustodial  parents.  In 
addition,  more  than  half  of  the  families 
participating  in  the  FV-D  system  are 
non-welfare,  working  families,  and  75% 
of  child  support  collections  made  by  the 
IV-D  system  go  to  non-welfare  families. 
Finally,  although  the  statutory  provision 
refers  to  seeking  relief  from  a  welfare 
agency,  in  some  states  the  child  support 
program  is  run  by  the  state  attorney 
general's  office  or  state  revenue 
department,  not  by  a  welfare  agency. 

Before  adopting  a  final  rule,  the 
Corporation  specifically  seeks 
comments  on  whether  ail  of  the 
provisions  of  the  Personal 
Responsibility  Act  should  be  included 
within  the  definition  of  Federal  or  State 
welfare  system  and  on  the  practical 
effect  that  including  other  provisions  of 
the  Personal  Responsibility  Act  will 
have  on  the  representation  of  eligible 
clients.  Comments  are  solicited  also  on 
the  proposal  to  exclude  the  Child 
Support  provisions. 

'Tne  revised  definition  continues  to 
include  State  General  Assistance, 
General  Relief,  Direct  Relief,  Home 
Relief  or  similar  state  means^tested 
programs  for  basic  subsistence  which 
operate  with  State  funding  or  under 
State  mandate,  and  new  programs 
enacted  by  States  to  replace  or  modify 
these  programs. 

Federalor  State  welfare  system  does 
not  include  provisions  in  Federal 
programs  which  were  not  amended  by 
the  Personal  Responsibility  Act.  Such 
programs  as  th^  Job  lYaining 
Partnership  Act,  Medicaid,  Medicare, 
Unemployment  Insurance,  Veterans 
Benefits,  and  Social  Security  would  not 
be  included  within  the  definition  of 
Federal  or  State  welfare  system  under 
the  proposed  changes,  since  they  were 
not  amended  by  the  Personal 
Responsibility  Act. 

Inis  proposed  version  makes  no 
changes  to  the  definition  of  Reform  of  a 
Federal  or  State  welfare  system. 

The  term  existing  law  was  defined  in 
the  interim  rule  to  include  oidy  Federal, 


State  or  local  statutory  laws  or 
ordinances.  Written  comments  on  the 
interim  rule  generally  supported  this 
definition,  although  several  pointed  out 
that  the  definition  did  not  make  clear 
that  laws  or  ordinances  included  within 
the  definition  were  limited  to  those 
enacted  to  reform  a  Federal  or  State 
welfare  system.  The  interim  nde's 
definition  also  did  not  include 
regulations  having  the  force  and  effect 
of  law.  This  revised  version  provides 
that  existing  law  includes  regidations 
having  the  force  and  effect  of  law  as 
well  as  laws  and  ordinances.  It  also 
clarifies  that  an  existing  law  is  one 
enacted  to  reform  a  Federal  or  State 
welfare  system.  The  Corporation  %vill 
consider  comments  on  whether 
regulations  should  be  included  within 
the  definition  of  existing  law  and  the 
effect  which  the  inclusion  of  regulations 
will  have  on  the  representation  of 
eligible  clients. 

List  of  Subjects  in  45  CFR  Pail  1639 

Grant  programs;  Legal  services; 
Welfare  reform. 

For  reasons  set  forth  in  the  preamble, 
LSC  proposes  to  revise  45  CFR  part  1639 
to  read  as  follows: 

PART  16M— WELFARE  REFORM 

Sec. 

1639.1  PurpoM. 

1639.2  Definitions. 

1639.3  Prohibition. 

1639.4  Pennissible  representation  of 
eligible  clients. 

1639.5  Exceptions  for  public  rulemaking 
and  responding  to  requests  with  noo- 
LSC  funds. 

1639.6  ilecipient  policies  and  procedures. 

Aolhorily:  42  U.S.C.  2996g(e):  Pub.  L.  104- 
208. 110  SUL  3009:  Pob.  L.  104-134, 110 
SUt  1321. 

f  1639.1    Puqioae. 

The  purpose  of  this  rule  is  to  ensure 
that  LSC  recipients  do  not  initiate 
litigation,  challenge  or  participate  in 
efforts  to  reform  a  Federal  or  State 
welfare  system.  The  rule  also  clarifies 
when  recipients  may  engage  in 
representation  on  behalf  of  an 
individual  client  seeking  specific  relief 
from  a  welfare  agency  and  under  what 
circumstances  recipients  may  use  funds 
from  sources  other  than  the  Corporation 
to  comment  on  public  rulemaking  or 
respond  to  requests  bom  legislative  or 
administrative  officials  involving  a 
reform  of  a  Federal  or  State  welfare 
system. 

f  1639.2    DednWont. 

(a)(1)  Federal  or  State  welfare  system 
as  used  in  this  part  means: 

(i)  the  Federal  and  State  AFDC 
program  under  Tide  IV-A  of  the  Social 
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Security  Act  as  amended  by  the 
Personal  Responsibility  Work 
Opportunity  Reconciliation  Act  of  1996, 
110  Stat.  2105  (1996).  and  new 
programs  or  provisions  enacted  by 
Congress  or  the  States  to  replace  or 
modify  these  programs,  including  State 
AFDC  programs  conducted  imder 
Federal  waiver  authority; 

(ii)  all  other  provisions  of  the  Personal 
Responsibility  Work  Opportunity 
Reconciliation  Act  of  1996, 110  Stat. 
2105  (1996).  except  for  the  Child 
Support  provisions  of  Tide  III;  and 

(iii)  General  Assistance  or  similar 
State  means-tested  programs  conducted 
by  States  or  by  counties  with  State 
funding  or  under  State  mandates,  and 
new  programs  or  provisions  enacted  by 
States  to  replace  or  modify  these 
programs; 

(2)  Federal  or  State  wel£ue  system 
does  not  include  other  public  benefit 
programs,  unless  changes  to  such 
programs  are  part  of  a  reform  of  the 
AFDC  or  General  Assistance  programs. 

(b)  Reform  of  a  Federal  or  State 
wel£ue  system  as  used  in  this  part 
means  a  legislative  or  administrative 
effort  to  change  key  components  of  the 
Federal  or  State  welfare  system, 
including  laws  and  regulations  that 
implement  the  changes. 

(c)  Existing  law  as  used  in  this  part 
means  Federal.  State  or  local  statutory 
laws,  ordinances  or  regulations  having 
the  force  and  effect  of  law,  which  are 
enacted  to  reform  a  Federal  or  State 
welfaire  system. 

Except  as  provided  in  §§  1639.4  and 
1639.5.  recipients  may  not  initiate  legal 
BBpresentadon ,  or  participate  in  any 
other  way  in  litigation,  lobbying  or 
rulemaking  involving  e£krts  to  reform  a 
Federal  or  State  welfiue  system. 
Prohibited  activities  include 
participation  in: 

(a)  Litigation  challenging  laws  or 
regulations  enacted  as  part  of  a  reform 
of  a  Federal  or  State  welfare  system. 

(b)  Rulemaking  involving  proposals 
diat  are  being  considered  to  implement 
a  reform  of  a  Federal  or  State  welfare 
systsQL 

(c)  Lobbying  or  other  advocacy  before 
legislative  or  administrative  bodies 
undertaken  direcUy  or  through 
grassroots  efibrts  involving  pending  or 
proposed  legislation  that  is  part  of  a 
rafonn  of  a  Federal  or  State  welfare 
systam. 

(d)  Litigation  or  other  advocacy 
undertaken  with  regard  to  the  granting 
or  denying  of  State  requests  for  Federal 
waivers  of  Federal  requirements  for 
AFDC 


}  1839.4    Pennls8tt>le  rapfeaantatktn  of 
•<tgtt>te  clients. 

Recipients  may  represent  an 
individual  eligible  client  who  is  seeking 
specific  relief  hom  a  welfare  agency,  if 
such  relief  does  not  involve  an  effort  to 
amend  or  otherwise  challenge  existing 
law  in  effect  on  the  date  of  the  initiation 
of  the  representation. 

f  1639.5    ExeepUons  for  put>llc  rutemaklng 
and  rasponding  to  requests  with  non-LSC 
funds. 

Consistent  with  the  provisions  of  45 
CFR  1612.6  (aHe),  recipients  may  use 
non-LSC  funds  to  comment  in  a  public 
rulemaking  proceeding  or  respond  to  a 
written  request  for  information  or 
testimony  from  a  Federal,  State  or  local 
agency,  legislative  body,  or  committee, 
or  a  member  thereof,  regarding  an  effort 
to  reform  a  Federal  or  State  welfare 
system. 

f  1639.6    ftodpiant  poNctes  and 
procedures. 

Each  recipient  shall  adopt  written 
policies  and  procedures  to  guide  its  staff 
in  complying  with  this  part. 

Dated:  March  21, 1997. 
Victor  M.  Fortnao, 

General  Counsel. 

[FR  Doc.  97-7662  Filed  3-2S-g7;  8:45  am] 
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47CFRPwt73 


(MM  Docket  Ne.t7-f7.  tm-404T] 

Radio  Broadcasting  ServlcM;  ML 
Juliet  and  BaNa  Maade.  TN 


AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


r:  The  Commission  requests 
comments  on  a  petition  filed  by  Mt. 
Juliet  Broadcasting,  Inc.,  permittee  of 
Station  WNPUFM),  Channel  294A.  ML 
Juliet,  Tennessee,  proposing  the 
reallotment  of  Channel  2d4A  from  ML 
Juliet  to  Belle  Meade.  Tennessee,  and 
modification  of  Station  WNPUFMJ's 
construction  permit  to  specify  Belle 
Meade  as  its  conununify  of  license. 
Channel  294A  can  be  allotted  to  Belle 
Meade  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirementa  with  a  site 
restriction  of  13.6  kilometers.  The 
coordinates  for  Channel  294A  at  Belle 
Meade  are  36-11-08  NL  and  86-4S-1S 
WL. 


DATES:  Comments  must  be  filed  on  or 
before  May  12,  1997,  and  reply 
comments  on  or  before  May  27,  1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  David  E.  Honig,  Esq.. 
Holland  &  Knight  LLP.  2100 
Pennsylvania  Avenue.  NW.  Suite  400, 
Washington,  DC  20037-3202  (Counsel 
for  Petitioner). 

FOR  FURTHER  MFORMATKM  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau.  (202) 
418-2180. 

S4JPf>I.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-97,  adopted  March  12, 1997,  and 
released  March  21.  1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800.  2100  M  Street.  NW.  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoidd  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacta  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sabyects  ia  47  CFK  Fait  73 

Radio  broadcasting. 

Federal  Communications  Conuniasion. 
foha  A.  Karavaoa. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  07-7708  Filed  3-25-97;  8:45  am) 
■MJJM  COK  t7is-ai-» 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Parts  1002  and  1108 
[8TB  Ex  Parte  No.  secg 

Arbitration  of  Certain  Dtsputas  Subjact 
to  the  Statutory  Jurisdiction  of  tha 
Surface  Transportation  Board 

AQBICY:  Surface  Transportation  Board 

(Board). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  proceeding,  the  Board 
is  seeking  public  comments  on 
proposed  rules  recommended  by  the 
Railroad-Shipper  Transportation 
Advisory  Council  (RSTAC)  that  would 
4>rovide  a  means  for  the  binding, 
voluntary  arbitration  of  certain  disputes 
subject  to  the  statutory  jurisdiction  of 
the  Board. 

DATES:  Written  commenta  on  the 
proposed  rules  must  be  filed  with  the 
Board  no  later  than  April  25. 1997. 

ADDRESSES:  An  original  and  10  copies  of 
all  documents  must  refer  to  STB  Ex 
Parte  No.  560  and  must  be  sent  to  the 
Office  of  the  Secretary,  Case  Control 
Unit.  ATTN:  STB  Ex  Parte  No.  560. 
Surface  Transportation  Board.  1925  K 
Street.  NW.,  Washington,  DC  20423- 
0001,  and  serve  a  copy  on  each  member 
of  the  Railroad-Shipper  Transportation 
Advisory  Council,  as  follows: 
Mr.  Randy  G.  Craver,  Manager  of 

Transportation.  Coastal  Coal  Sales, 

Inc..  P.O.  Box  1871.  Roanoke.  VA 

24008 
Mr.  Jarvis  Haugeberg.  General  Manager. 

BTR  Farmers  Co-Op,  P.O.  Box  158. 

Churches  Ferry,  ND  58325 
Mr.  Jim  Johnson,  Traffic  Manager. 

Empire  Wholesale  Lumber  Co..  P.O. 

Box  249. 162  Gault  Street,  Akron.  OH 

44309 
Mr.  Kevin  D.  Kaufinan,  Vice  President, 

Louis  Dreyfus  Corporation,  10  West 

Port  Road,  Wilton,  CT  06897-0810 
Mr.  Ronald  A.  Lane,  Vice  President  and 
•    General  Counsel,  Illinois  Central 

Corporation.  455  N.  Cityfront  Plaza. 

Chicago.  IL  60611 
Mr.  Anthony  Lomangino.  President, 

Waste  Management  of  New  York,  123 
.    Varic  Avenue,  Brooklyn,  NY  11237 
Ms.  Kimberly  Madigan.  Director.  Emons 

Transportation  Group,  122  C  Street. 

NW.,  Suite  850.  Washington.  DC 

20001 
Mr.  John  H.  Marino.  President  and  COO. 

RailAmerica.  Inc..  1800  Diagonal 

Road.  Suite  150.  Alexandria.  VA 

22314 
Mr.  James  W.  McClellan.  Vice  Presidmt- 

Strategic  Planning.  Norfolk  Southern 


Corporation.  3  Commercial  Avenue. 
Norfolk.  VA  23510 
Mr.  J.C.  "Pete"  Mclntyre.  President  and 
CEO,  Dakota,  Minnesota  &  Eastern 
Railroad  Corporation,  P.O.  Box  178, 
Brookings  Rd..  SD  57066 
Mr.  Fred  Simpson.  Executive  Vice 
President,  Montana  Rail  Link,  Inc., 
101  International  Way.  P.O.  Box  8779. 
Missoula.  MT  59807 
Mr.  Gregory  T.  Swienton.  Senior  Vice 
President,  Coal  and  Agriculture 
Commodities  Business  Unit, 
Burlii^on  Northern  Santa  Fe 
Corporation.  Fort  Worth.  TX  76161- 
0051 
Mr.  Edwin  E.  Vigneaux,  Manager,  Rail 
Transportation,  Reagent  Chemical  & 
Research,  Inc.,  1300  Post  Oak  Blvd., 
Suite  680.  Houston.  TX  77056 
Ms.  Sheryl  W.  Washington.  Vice 
President.  United  Parcel  Service,  316 
Pennsylvania  Avenue,  SE.,  Suite  300, 
Washington,  DC  20003 
Mr.  Edward  Wytkind,  Executive 
Director  of  the  Transportation  Trades 
Department,  AFL-CIO  (TTD),  400 
North  Capitol  Street,  NW..  Suite  861. 
Washington.  DC  20001 
FOR  FURT>«R  SVORMATION  CONTACT:  Julia 
M.  Farr.  (202)  565-1613.  (TDD  for  the 
hearing  impaired:  (202)  565-1695.) 
SUPPLBICNTARY  INFORMATION:  On 
February  19,  1997.  the  RSTAC.  which 
was  established  piu^uant  to  section  726 
of  the  ICC  Termination  Act  of  1995. 
Public  Law  104-88. 109  StaL  803.  to 
advise  the  Chairman  of  the  Surface 
Transportation  Board,  the  Secretary  of 
Transportation,  and  Congressional 
oversight  committees  with  respect  to 
rail  transportation  policy  issues  of 
particular  importance  to  small  shippers 
and  small  railroads.'  recommended  that 
the  Board  adopt  rules  providing  for 
informal  dispute  resolution  through 
arbitration.  We  agree  with  this 
recommendation  and  propose  to  adopt 
formal  rules  along  the  lines  of  those 
recommended  to  us  by  the  RSTAC 

The  proposed  rules  will  provide  an 
alternative  for  parties  to  use  binding, 
voluntary  arbitration  to  resolve  certain 
disputes  subject  to  the  statutory 
jiirisdiction  of  the  Board.  These 
procediues  shall  not  be  available  to 
grant  any  license  (e.g.,  construction, 
abandonment,  purchase,  trackage  righta. 
merger,  pooling)  or  exemption  or  to 
prescribe  for  the  future  any  conduct, 
ndes,  or  resulta  of  genraal,  industry- 
wide applicability.  These  procedures 
are  intended  for  the  resolution  of 


■  See  Notice  (^Establishment  of  RaUrood-Shipper 
Transportation  Advisory  Council  and  Request  for 
Recommendation  of  Candidates  for  Membership, 
STB  Ex  Parte  No.  526  (STB  served  and  published 
Jan.  29. 1996)  (61  FR  2866). 


specific  disputes  between  specific 
parties  involving  the  payment  of  money 
or  involving  rates  or  practices  related  to 
rail  transportation  or  service  subject  to 
the  statutory  jurisdiction  of  the  Board. 

We  believe  that  the  procedure  will 
increase  cost-savings  and  decrease 
litigation  burdens  on  the  parties.  We  are 
proposing  these  rules  with  the 
expectation  that  their  adoption  would 
enable  parties  to  disputes  that  might 
otherwise  have  to  be  brought  to  the 
Board  for  formal  resolution  instead  to 
resolve  the  disputes  themselves 
informally  with  limited  Board 
involvement 

Request  ibr  Comments 

We  invite  comments  on  all  aspecta  of 
the  proposed  regulations.  We  are 
proposing  nominal  filing  fees  of  $75  for 
each  complaint  and  answer  filed  under 
the  proposed  arbitration  procedure  and 
a  filing  fee  of  $150  for  appeals  to  the 
Board  of  arbitration  decisions.  The 
proposed  filing  fee  for  appeals  would  be 
the  same  as  the  fee  for  labor  arbitration 
appeals,  appeals  to  Board  decisions,  and 
petitions  to  revoke.  See  49  CFR 
1002.2(f)(60)  and  (61).  We  encourage 
commenters  to  subnut  comments  as 
computer  data  on  a  3.5-inch  floppy 
diskette  formatted  for  WordPerfect  5.1, 
or  formatted  so  that  it  can  be  readily 
converted  into  WordPerfect  5.1.  Any 
such  diskette  submission  (one  diskette 
should  be  sufficient)  should  be  in 
addition  to  the  written  submission  (an 
original  and  10  copies). 

Small  Entities 

The  Board  preliminarily  concludes 
that  these  rules,  if  adopted,  woidd  not 
have  a  sigmficant  economic  effect  on  a 
substantial  number  of  small  entities. 
Nonetheless,  the  Board  seeks  comment 
on  whether  there  would  be  effects  on 
small  entities  that  should  be  considered. 
If  comments  provide  information  that 
there  would  be  significant  effects  on 
small  entities,  the  Board  will  prepare  a 
regulatory  flexibility  analysis  at  the  final 
rule  stage. 

Enrironment 

This  action  will  no!  significanUy 
afiact  either  the  quality  of  the  human 
environment  or  the  conservation  of 
eneigy  resources. 

ListofSubfects 

49  CFR  Part  1002 

Administrative  practice  and 
procediire.  Common  carriers.  Freedom 
of  information.  User  fees. 

49  CFR  Part  1108 
Arbitration,  Dispute  resolution. 
Decided:  March  12, 1997. 
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By  the  Board,  Chainnan  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
part  1002  and  to  add  a  new  part  1108 
to  title  49,  chapter  X,  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  1002— FEES 

1.  The  authority  citation  for  part  1002 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5S2(a)(4)(A)  and  553; 
31  U.S.C.  9701;  and  49  U.S.C.  721(a). 

2.  Section  1002.2(f)  is  amended  by 
adding  a  new  paragraph  (87)  to  read  as 
follows: 

{1002^    Filing  faM. 

•         •         •         •         * 

(0*  •  • 


Part  VI  •  •  • 
(87)  Arbitration  of  Certain  Disputes 

Subject  to  the  Statutory  Jurisdiction 
of  the  Surface  Transportation  Board 
under  49  CFR  part  1108: 

(i)    Complaint   $75 

(ii)     Answer  (per  defendant)  75 

(iii)    Third  Pairty  Complaint 75 

(iv)    Third    Party    Answer    (per   de- 
fendant)    75 

(v)    Appeals  of  ArbitraUon  Decisions  150 
•         •         •         •         • 

3.  A  new  part  1108  is  added  to  read 
as  follows: 

PART  1108— ARBITRATION  OF 
CERTAIN  DISPUTES  SUBJECT  TO  THE 
STATUTORY  JURiSOICTION  OF  THE 
SURFACE  TRANSPORTATION  BOARD 

Sec. 

1108.1  DeSniUons. 

1108.2  Statement  of  purpose,  organization, 
and  jurisdiction. 

1108.3  Matters  subject  to  arbitration. 

1108.4  Relief. 

1108.5  Fees  and  costs. 

1108.6  Aitiitrators. 

1108.7  Arbitration  commencement 
procedures. 

1108.8  Aifaitiation  procedures. 

1108.9  Decisions. 

1108.10  Precedent 

1108.11  Enforcement  and  appeals. 

1108.12  Additional  matters. 
Authority:  49  U.S.C.  721(a). 

fllO&l    DeflnMons. 

(a)  Arbitrator  means  an  arbitrator 
appointed  pursuant  to  these  provisions. 

(b)  ICA  means  the  Interstate 
Commerce  Act  administered  by  the  ICC 

(c)  ICC  means  the  Interstate 
Commerce  Commission. 

(d)  ICCTA  means  the  IOC  Termination 
Act  of  1995.  Pub.  L  No.  104-88. 


(e)  RSTAC  means  the  Rail-Shipper 
Transportation  Advisory  Council 
established  by  the  ICCTA. 

(f)  STB  means  the  Surface 
Transportation  Board. 

(g)  Statutory  jurisdiction  means  the 
jurisdiction  conferred  on  the  STB  by  the 
ICCTA.  as  amended  from  time  to  time, 
including  jurisdiction  over  rail 
transportation  or  services  that  have  been 
exempted  from  active  regulation. 

$  1 1 08.2    Statement  of  purpose, 
organization,  and  Jurisdiction. 

(a)  These  provisions  are  intended  to 
provide  a  means  for  the  binding, 
voluntary  arbitration  of  certain  disputes 
subject  to  the  statutory  jurisdiction  of 
the  STB,  either  between  two  or  more 
railroads  subject  to  the  jurisdiction  of 
the  STB  or  between  any  such  railroad 
and  any  other  person. 

(b)  These  procedures  shall  not  be 
available  to  grant  any  license  (e.g., 
construction,  abandonment,  purchase, 
trackage  rights,  merger,  [>ooling)  or 
exemption  or  to  prescribe  for  the  future 
any  conduct,  rules,  or  results  of  general, 
industry-wide  applicability. 

(c)  These  procedures  are  intended  for 
the  resolution  of  specific  disputes 
between  specific  parties  involving  the 
payment  of  money  or  involving  rates  or 
practices  related  to  rail  transportation  or 
service  subject  to  the  statutory 
jurisdiction  of  the  STB. 

(d)  The  alternative  means  of  dispute 
resolution  provided  for  herein  are 
established  pursuant  to  the  authority  of 
the  STB  to  take  such  actions  as  are 
necessary  and  appropriate  to  fulfill  its 
jurisdictional  mandate  and  not  pursuant 
to  the  Administrative  Dispute 
Resolution  Act,  5  U.S.C.  571,  et  seq. 

(e)  On  January  1,  1996,  the  STB 
replaced  the  ICC  and  the  ICCTA 
replaced  the  ICA.  For  purposes  of  these 
procedures,  it  is  immaterial  whether  an 
exemption  from  active  regulation  was 
granted  by  the  ICC  or  the  STB. 

f  1108.3    Mattar*  subject  to  artoitration. 

(a)  Any  controversy  between  two  or 
more  parties,  subject  to  resolution  by 
the  STB,  and  subject  to  the  limitations 
in  §  1 108.2,  may  be  processed  pursuant 
to  the  provisions  of  part  1 108,  if  all 
necessary  parties  voluntarily  subject 
themselves  to  arbitration  under  these 
provisions  after  adequate  notice  as 
provided  herein. 

(b)  Arbitration  under  these  provisions 
is  limited  to  matters  over  which  the  STB 
has  statutory  jurisdiction  and  may 
include  disputes  arising  in  connection 
with  jurisdictional  transportation, 
including  service  being  conducted 
piusuant  to  an  exemption.  An  Arbitrator 
should  decline  to  accept,  or  to  render  a 


decision  regarding,  any  dispute  that 
exceeds  the  STB's  statutory  jurisdiction. 
Such  Arbitrator  may  resolve  any  dispute 
properly  before  him/her  in  the  manner 
and  to  the  extent  provided  herein,  but 
only  to  the  extent  of  and  within  the 
limits  of  the  STBs  statutory 
jurisdiction.  In  so  resolving  any  such 
dispute,  the  Arbitrator  will  not  be 
bound  by  any  rules  or  regulations 
adopted  by  the  STB  for  the  resolution  of 
similar  disputes,  except  as  specifically 
provided  in  part  1108. 

S  1108.4    Relief. 

(a)  Subject  to  specification  in  the 
complaint,  as  provided  in  §  1108.7,  an 
Arbitrator  may  grant  the  following  types 
of  relief: 

(1)  Monetary  damages,  with  interest  at 
a  reasonable  rate  to  be  specified  by  the 
Arbitrator;  and 

(2)  Specific  performance  of  statutory 
obligations,  but  for  a  period  not  to 
exceed  3  years  from  the  efi^ective  date  of 
the  Arbitrator's  award. 

(b)  A  party  may  petition  an  Arbitrator 
to  modify  or  vacate  an  arbitral  award  in 
effect  that  directs  future  specific 
performance,  based  solely  on  materially 
changed  factual  circumstances. 

(1)  A  petition  to  modify  or  vacate  an 
award  in  effect  should  be  filed  with  the 
STB.  The  petition  will  be  assigned  to 
the  Arbitrator  that  rendered  the  award 
unless  that  Arbitrator  is  unavailable,  in 
which  event  the  matter  will  be  assigned 
to  another  Arbitrator. 

(2)  Any  such  award  shall  continue  in 
effect  p>ending  disposition  of  the  request 
to  modify  or  vacate.  Any  such  request 
shall  be  handled  as  expeditiously  as 
practicable  with  due  regard  to  providing 
an  opportunity  for  the  presentation  of 
the  parties'  views. 

I110&5    Faes  and  costs. 

(a)  Fees  will  be  utilized  to  defray  the 
costs  of  the  STB  in  administering  this 
program  in  accordance  with  31  U.S.C 
9701.  The  fees  for  filing  a  complaint, 
answer,  third  party  complaint,  third 
party  answer,  and  appeals  of  arbitration 
decisions  will  be  as  set  forth  in  49  CFR 
1002.2(0(87).  All  fees  are  non- 
refundable except  as  specifically 
provided  and  are  due  with  the  paying 
party's  first  filing  in  any  proceeding. 

(b)  Each  party  will  bear  its  own 
expenses,  including,  without  limitation, 
fees  of  experts  or  counsel.  The  fees  of 
the  Arbitrator  will  be  paid  by  the  party 
or  parties  losing  an  arbitration  entirely. 
If  no  party  loses  an  arbitration  entirely 
(as  determined  by  the  Arbitrator),  the 
parties  shall  share  equally  (or  pro  rata 

if  more  than  two  parties)  the  fees  and 
expenses,  if  any,  of  the  Arbitrator.  Any 
fees  for  petitions  to  modify  or  vacate  an 


arbitration  award,  as  provided  in 
§  1108.4(b),  may  be  established  by  the 
STB  and  will  be  assessed  against  the 
party  filing  such  petition  at  the  time  it 
is  filed. 

flioe.6    Art>itrators. 

(a)  Arbitration  shall  be  conducted  by 
a  single  arbitrator  who  shall  be  selected, 
as  provided  herein,  from  a  roster  of 
active  or  retired  federal  administrative 
law  judges  or  other  senior  officials 
experienced  in  rail  transportation  or 
economic  issues  similar  to  those  capable 
of  arising  before  the  STB.  The  roster  of 
Arbitrators  shall  be  established  by  the 
RSTAC  in  consultation  with  the 
Chairman  of  the  STB  and  shall  contain 
not  fewer  than  12  names.  The  RSTAC 
shall  update  the  list  of  Arbitrators 
annually.  In  the  event  that  the  RSTAC 
Calls  to  maintain  the  roster  of 
Arbitrators,  the  STB  shall  do  so. 

(b)  The  Arbitrator  shall  be  selected  by 
the  Chairman  of  the  STB  from  the  roster 
established  under  paragraph  (a)  of  this 
section  on  a  random  basis,  so  far  as  is 
practicable. 

(c)  The  process  of  selecting  an 
Arbitrator  pursuant  to  this  paragraph  (c) 
shall  be  conducted  confidentially 
following  the  completion  of  the 
Arbitration  Commencement  Procedures 
set  forth  in  §  1108.7.  Each  time  the 
Chairman  of  the  STB  is  called  upon  to 
select  an  Arbitrator,  the  nomination 
promptly  shall  be  transmitted  in  writing 
to  the  parties.  Upon  receipt  of  such 
name,  the  parties  shall  have  7  calendar 
days  to  notify  the  Chairman  of  the  STB 
whether  the  Arbitrator  so  nominated  is 
acceptable  to  that  party.  If  any  party 
finds  an  Arbitrator  to  be  unacceptable 
for  the  arbitration  at  hand,  the  Chairman 
of  the  STB  shall  repeat  the  nomination 
process.  No  party  may  find  more  than 
one  Arbitrator  to  be  unacceptable  in  any 
cu^itration,  except  upon  a  showing  that 
an  Arbitrator  nominee  is  likely  to  have 
views  highly  prejudicial  to  a  party.  The 
name  of  the  Arbitrator  finally  agreed 
upon  by  the  Chairman  of  the  STB  and 
the  parties  shall  not  be  made  public 
until  this  selection  process  is  complete. 
Neither  a  party  nor  the  Chairman  of  the 
STB  shall  identify  publicly  any  party 
that  has  found  an  Arbitrator  to  be 
unacceptable. 

(d)  If,  at  any  time  during  the 
arbitration  process,  a  selected  Arbitrator 
becomes  incapacitated  or  imable  to 
fulfill  his/her  duties,  a  replacement 
Arbitrator  will  be  promptly  selected 
under  the  process  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section. 

(e)  If  all  parties  to  a  dispute  agree 
among  themselves  on  the  selection  of  an 
Arbitrator  from  the  roster,  the  parties 
shall  submit  in  writing  to  the  Chairman 


of  the  STB  the  name  of  the  Arbitrator 
agreed  to. 

f  1106.7    ArbHritfon  coiiwiiaiicamam 

(a)  Each  demand  for  arbitration  shall 
be  commenced  with  a  written 
complaint.  Because  arbitration  under 
these  procedures  is  both  voluntary  and 
binding,  the  complaint  must  set  forth  in 
detail  the  nature  of  the  dispute,  the 
statutory  basis  of  STB  jurisdiction,  a 
clear,  separate  statement  of  each  issue  as 
to  which  arbitration  is  sought,  and  the 
8p>ecific  relief  sought.  Each  complaint 
shall  contain  a  sworn,  notarized 
verification,  by  a  responsible  official  of 
the  complaining  party,  that  the  factual 
allegations  contained  in  the  complaint 
are  true  and  accurate.  Each  complaint 
must  contain  a  statement  that  the 
complainant  is  willing  to  arbitrate 
pursuant  to  these  arbitration  rules  and 
be  bound  by  the  result  thereof  in 
accordance  with  those  rules,  and  must 
contain  a  demand  that  the  defendants 
likewise  agree  to  arbitrate  and  be  so 
bound. 

(b)  The  complaining  party  shall  serve, 
by  overnight  maH  or  hand  delivery,  a 
signed  and  dated  original  of  the 
complaint  on  each  defendant  (through 
its  legal  representatives,  if  known,  or  on 
a  responsible  official  at  his  or  her  usual 
place  of  business)  and  on  the  STB, 
accompanied  by  the  filing  fee  prescribed 
under  §  1108.5(a)  and  set  forth  in  49 
CFR  1002.2(f)(87).  Each  complaint 
served  on  a  defendant  shall  be 
accompanied  by  a  copy  of  part  1 108. 

(c)  Any  defendant  willing  to  enter 
into  arbitration  luider  these  rules  must, 
within  30  days  of  the  date  of  a 
complaint,  answer  the  complaint  in 
writing.  The  answer  must  contain  a 
statement  that  the  defendant  is  willing 
to  arbitrate  each  arbitration  issue  set 
forth  in  the  complaint  or  specify  which 
such  issues  the  defendant  is  willing  to 
arbitrate.  If  the  answer  contains  an 
agreement  to  arbitrate  some  but  not  all 
of  the  arbitration  issues  in  the 
complaint,  the  complainant  will  have  10 
days  from  the  date  of  the  answer  to 
advise  the  defendant  and  the  STB  in 
writing  whether  the  complainant  is 
willing  to  arbitrate  on  that  basis.  Upon 
the  agreement  of  the  parties  to  arbitrate, 
these  rules  will  be  deemed  incorporated 
by  reference  into  the  arbitration 
agreement. 

(d)  The  answer  of  a  party  willing  to 
arbitrate  shall  also  contain  that  party's 
specific  admissions  or  denials  of  each 
factual  allegation  contained  in  the 
complaint,  affirmative  defenses,  and  any 
counterclaims  or  set-oSs  which  the 
defendant  wishes  to  assert  against  the 
complainant.  The  right  of  a  defendant  to 


advance  any  coimterclaims  or  set-offs, 
and  the  capacify  of  an  Arbitrator  to 
entertain  and  render  an  award  with 
respect  thereto,  is  subject  to  the  same 
jurisdictional  limits  as  govern  the 
complaint 

(e)  A  defendant's  answer  must  be 
served  on  the  complainant,  other 
parties,  and  the  STB  in  the  same  manner 
as  the  complaint. 

(f)  A  defendant  willing  to  enter  into 
arbitration  under  these  procedures  only 
if  it  is  able  to  obtain  cross-relief  against 
another  defendant  or  a  non-parfy  may 
serve  an  answer  containing  an 
agreement  to  arbitrate  that  is 
conditioned  upon  the  willingness  of  any 
such  third  party  to  enter  into  arbitration 
as  a  third  parfy  defendant. 
Simultaneously  with  the  service  of  any 
such  conditional  answer,  the  defendant 
making  such  answer  shall  serve  a 
complaint  and  demand  for  arbitration 
on  the  party  whose  presence  that 
defendant  deems  to  be  essential,  such 
complaint  and  demand  to  be  drawn  and 
served  in  the  same  manner  as  provided 
in  p>aragraphs  (a)  and  (b)  of  this  section. 
A  defendant  receiving  such  a  complaint 
and  demand  for  arbitration  and  that  is 
willing  to  so  arbitrate  shall  respond  in 
the  same  manner  as  provided  in 
paragraphs  (c),  (d),  and  (e)  of  this 
section. 

(g)  Upon  receipt  of  a  complaint  and 
demand  for  arbitration  served  by  a 
complainant  oa  a  defendant,  or  by  a 
defendant  on  a  third-party  defendant, 
the  STB  promptly  will  notify  the  parties 
serving  and  receiving  such  documents 
of  any  deficiencies,  jurisdictional  or 
otherwise,  which  the  STB  deems  fatal  to 
the  processing  of  the  complaint  and  will 
suspend  the  timetable  for  processing  the 
arbitration  until  further  notice.  If  the 
complainant  is  unwilling  or  unable  to 
remedy  such  deficiencies  to  the 
satisfaction  of  the  STB  within  such  time 
as  the  STB  may  specify,  the  complaint 
shall  be  deemed  to  be  withdrawn 
without  prejudice  and  one-half  of  the 
complaint  filing  fee  shall  be  refunded  to 
the  complainant.  Upon  satisfaction  that 
two  or  more  parties  have 
unconditionally  agreed  to  arbitrate 
under  these  procediues,  the  STB  will  so 
notify  the  parties  and  commence 
procedures  for  the  selection  of  an 
Arbitrator. 

(h)  An  agreement  to  arbitrate  pureuant 
to  these  rules  will  be  deemed  a  contract 
to  arbitrate,  subject  to  limited  review  by 
the  STB  pursuant  to  §  1108.11(c),  for  the 
pmpose  of  subjecting  the  arbitration 
award  to  the  provisions  of  9  U.S.C.  9, 
allowing  a  judgment  of  a  court  to  be 
entered  upon  an  arbitration  award,  aud 
9  U.S.C  10,  allowing  a  court  to  vacate 


(Ml 
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an  arbitration  award  on  certain  limited 
grounds. 

f110a.a    AfMradon  precwIurM. 

(a)  The  Arbitrator  will  estabUsh  rules, 
including  timetables,  for  each 
arbitration  proceeding. 

(1)  The  evidentiary  process  will  be 
completed  within  90  days  horn  the  start 
date  estabhshed  by  the  Arbitrate.  The 
Arbitrator's  decision  will  be  issued 
within  30  days  from  the  close  of  the 
record. 

(2)  Discovery  will  be  permitted  only 
with  the  agreement  of  the  parties  or  as 
directed  by  the  Arbitrator. 

(b)  Evidence  will  be  submitted  under 
oath.  Evidence  may  be  siibmitted  in 
writing  or  orally,  at  the  direction  of  the 
Arbitrator.  Hearings  for  the  purpose  of 
cross-examining  witnesses  will  be 
permitted  at  the  sound  discretion  of  the 
Arbitrator.  The  Arbitrator,  at  his/her 
discretion,  may  require  additioiud 
evidence. 

(c)  Subject  to  alteration  by  the 
Arbitrator  in  individual  proceedings,  as 
a  general  rule  wbere  evidence  is 
submitted  in  written  form,  the 
complaining  party  will  proceed  first, 
and  the  defendant  will  proceed  next. 
The  parties  will  then  be  given  an 
opportunity  to  file  simultaneous  raphes. 
At  the  discretion  of  the  Arbitrator, 
argument  may  be  submitted  with  each 
evidentiary  filing  or  in  the  form  of  a 
brief  after  the  submission  of  ail 
evidence.  Pagination  limits  will  be  set 
by  each  Arbitrator  for  all  written 
submissions  of  other  than  an 
evidentiary  nature. 

(d)  Any  written  dociunent,  such  as  a 
coomion  carrier  rate  schedule,  upon 
which  a  party  reUes  should  be 
submitted  as  part  of  that  [larty's  proof, 
in  whole  or  in  relevant  part.  The 
Arbitrator  will  not  be  bound  by  formal 
rules  of  evidence,  but  will  avoid  basing 
a  decision  entirely  or  largely  on 
unreliable  proof. 

(e)  Where  proof  submitted  to  an 
Arbitrator  addresses  railroad  costs,  such 
proof  should  be  prepared  in  accordance 
with  the  standards  employed  by  the 
STB  in  ascertaining  the  costs  at  issue. 

(f)  Where  the  Arbitrator  is  advised 
that  any  party  to  an  arbitration 
proceeding  wishes  to  keep  mattera 
relating  to  the  arbitration  confidential, 
the  Arbitrator  shall  take  such  measures 
as  are  reasonably  necessary  to  ensure 
that  such  mattera  are  treated 
confidentially  by  the  parties  or  their 
representatives  and  are  not  disclosed  by 
the  Arbitrator  to  non-authorized 
persons.  If  the  Arbitrator  regards  any 
confidential  submission  as  being 
essential  to  his/her  written  decision, 
such  information  may  be  included  in 


the  decision,  but  the  Arbitrator  will 
make  every  effort  to  omit  confidential 
infonnaticHi  from  his/her  %vritten 
decision. 

f  1106.9    Deeiatona 

(a)  Decisions  of  the  Arbitrator  shall  be 
in  writing  and  shall  contain  findings  of 
fact  and  conclusions.  All  such  Decisions 
shall  be  served  by  the  Arbitrator  by 
hand  delivery  or  overnight  mail  on  the 
parties  and  the  STB. 

(b)  By  agreeing  to  arbitrate  pursuant  to 
these  procedures,  each  party  agrees  that 
the  decision  and  award  of  the  Arbitrator 
shall  be  binding  and  judicially 
enforceable  in  law  and  equity  in  any 
court  of  appropriate  jurisdiction,  subject 
to  a  limited  right  of  appeal  to  the  STB 

as  provided  below. 


fiioaio 

Arbitration  decisions  rendered 
purauant  to  these  procedures  shall  have 
no  precedential  value. 


f110S.11    Enforcement  and  I 

(a)  An  arbitration  decision  rendered 
purauant  to  these  procedures  may  be 
appealed  to  the  STB  within  20  days  of 
service  of  such  decision.  Any  such 
appeal  shall  be  served  by  hand  deUvery 
or  overnight  mail  on  the  parties  and  the 
STB.  Replies  to  such  appeals  may  b^ 
filed  within  20  days  of  service  of  the 
appeal.  An  appeal  or  a  reply  under  this 
paragraph  shall  not  exceed  20  pages  in 
length.  The  filing  fee  for  such  appeal 
will  be  as  set  forth  in  49  CFR 
1002.2(f)(87). 

(b)  The  filing  of  an  appeal,  as  allowed 
in  paragraph  (a)  of  §1108.11, 
automatically  will  stay  an  arbitration 
dedsionpending  disposition  of  the 
appeal.  The  STB  will  decide  any  sxich 
appeal  within  30  days  of  the  date  on 
which  the  reply  is  due.  Such  decision 
by  the  STB  shall  be  served  in 
accordance  with  normal  STB  service 
procedures. 

(c)  The  STB  will  only  review  cases 
involving  issues  of  general 
transportation  importance.  The  STB 
may  vacate  or  amend  an  arbitration 
award,  in  whole  or  in  part,  only  on  the 
grounds  that  such  award: 

(1)  Exceeds  the  STB's  statutory 
jurisdiction:  or 

(2)  Does  not  take  its  essence  from  the 
ICCTA. 

(d)  Efiiactive  arbitration  decisions 
rendered  pursuant  to  these  procedures, 
whether  or  not  appealed  to  the  STB, 
may  only  be  enforced  in  accordance 
%irith  9  U.S.C  9  and  vacated  by  a  court 
in  accordance  with  9  U.S.C  10. 

S  1100.12    AddMonainwllsra. 

Where  an  arbitration  demand  is  filed 
by  one  or  more  plaintiffs  against  one  or 


more  defendants,  the  plaintiffs  as  a 
group  and  the  defendants  as  a  group 
shall  be  entitled  to  exercise  those  rights, 
with  respect  to  the  selection  of 
arbitratora,  as  are  conferred  on 
individual  arbitration  parties. 
[PR  Doc  97-7663  Filed  3-25-47;  8:45  anil 


DEPARTMENT  OF  COMMERCE 

National  Ocasnic  and  Atmosphartc 
Administration 

50  CFR  Part  648 

P.O.  021007q 

Naw  England  Hahary  Managamant 
Council;  MM-Atlantlc  Rahary 
ManaQamant  Council;  Raopanlng  of 
Comment  Pariod 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Public  hearings;  reopening  of 

comment  period. 

summary:  The  New  England  and  Mid- 
Atlantic  Fishery  Management  Councils 
(Councils)  held  public  hearings  to 
receive  comments  on  Amendment  9  to 
the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  The  Councils 
are  reopening  the  comment  period  to 
allow  additional  time  for  all  interested 
parties  to  submit  written  comments. 

DATES:  The  comment  period,  which 
closed  on  March  14, 1997,  is  reopened 
through  April  1, 1997. 

ADDRESSES:  Written  comments  or 
requests  for  copies  of  the  pubUc  hearing 
document,  draft  Amendment  9 
document,  or  the  draft  Supplemental 
Environmental  Impact  Statement  should 
be  directed  to  Paul  J.  Howard,  Executive 
Director,  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus.  MA  01906;  telephone  617-231- 
0422,  or  David  Keifer,  Executive 
Director,  Mid- Atlantic  Fishery 
Management  Council,  300  South  New 
Street.  Suite  2115,  Dover,  DE  19901; 
telephone  302-674-2331. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard.  617-231-0422. 
8UPPI.EMENTARY  INFORMATION:  On 
February  21,  1997  (62  FR  7991),  NMFS 
published  a  notification  of  pubUc 
hearings  on  Amendment  9  to  the  FMP 
and  comments  were  soUcited  through 
March  14, 1997.  The  Coimcils  are  aware 
of  the  public  interest  in  the  management 
measures  being  proposed  for  the 
monkfish  fishery  and  want  to  allow 


interested  parties  additional  time  to 
conmient. 

Amendment  9  to  the  FMP  would 
bring  monkfish  under  Federal 
management  authority  through  the 
Northeast  region  (Virginia  to  Maine). 
The  Councils  are  considering  two 
management  areas  for  monkfish,  a 
northern  fishery  management  area  and  ■ 
southern  fishery  management  area  based 
on  the  xiiSierences  in  fisheries  in  the 
Gulf  of  Maine  veraus  areas  to  the  south. 
Total  allowable  landings  targets  already 


have  been  established  for  the  two 
fishery  management  areas  and  are 
consistent  with  the  monkfish 
overfishing  definition  and  a  rebuilding 
strategy  adopted  by  the  Councils. 

A  limited  access  program  for  vessels 
that  target  and  land  large  volumes  of 
monkfish  would  be  based  on  historic 
participation  in  the  fishery.  These 
limited  access  vessels  coidd  target 
monkfish  under  a  seasonal  quota  or 
under  a  limited  nimiber  of  days-at-sea. 
depending  on  the  management 


measiures  in  the  final  amendment.  Trip 
Umits  would  be  used  to  control 
monkfish  bycatch. 

Aathority:  16  U.S.C.  1801  et  seq. 

Dated:  March  20, 1997. 
Gem^  H.  Darcy. 

Acting  Director.  Office  irf  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-7719  Filed  3-25-97;  8:45  am) 
aaisMrcooE  36ie-22-F 
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DEPARTMENT  OF  AGRICULTURE 

Food  Satoty  and  Inspection  S«rvic« 

[Dock*!  No.  97-023N] 

National  Advisory  ConmilttM  on 
McroMologlcal  Crftsrta  for  Foods; 


The  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 
(NACMCF)  mil  hold  meetings  on  April 
2. 1997,  from  2:00  to  5:00  p.m..  on  April 
3,  from  8:00  a.m.  to  5:00  p.m..  and  on 
April  4,  from  8:00  a.m.  to  12:00  p.m. 
Plenary  sessions  will  be  held  on  April 
2  and  4.  and  concurrent  meetings  of  six 
subcommittees  will  be  held  on  April  3. 
The  meetings  will  be  held  in  the  back 
of  the  cafeteria  of  the  South  Agriculture 
Building.  1400  Independence  Avenue. 
SW.,  Washington.  DC  20250-3700. 

NACMCF  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agricultxue  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  addressed.  This  includes  criteria 
pertaining  to  microoiganisms  that 
indicate  whether  food  has  been 
produced  and  transported  using  good 
manufacturing  practices. 

Topics  to  be  discussed  at  the  meetings 
include  (1)  new  subcommittee 
assignments  (2)  the  National  Institute 
for  Standards  and  Technology 
Accreditation  Program  for  Food 
Microbiology  Laboratories  and  Analysts, 
and  (3)  the  President's  National  Food 
Safety  Initiative. 

The  meetings  are  open  to  the  public 
on  a  space  available  basis.  Interested 
persons  may  file  comments  before  and 
after  the  meeting.  Comments  should  be 
addressed  to:  Dr.  Bonnie  Rose,  Staff 
OfBcer.  U.S.  Department  of  Agriculture, 
Food  Safety  and  Inspection  Service.  311 
Cotton  Annex  Building,  300  12th  Street, 
SW.,  Washington,  DC  20250-3700. 
Background  materials  and  the  meeting 


agenda  are  available  for  review  by 
contacting  Dr.  Rose  on  (202)  205-0212. 

Done  at  Washington,  DC,  on  March 
20,  1997. 

Thomas ).  Billy, 

Administrator. 
|FR  Doc.  97-7582  Filed  3-25-97;  8:45  am] 
■NJJNQ  COM  S41«-Cai-P 


National  Agricultural  Statistics  Sarvlcs 

Notlcs  of  Intsnt  to  R«qu«st  an 
Extonslon  of  a  Currsntly  Approvsd 
Information  CoNsctlon 

agency:  National  Agricultural  Sutiatict 
Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 


In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Pub.L.  No.  104-13)  and  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  Part  1320  {60  FR 
44978,  August  29.  1995),  this  notice 
announces  the  National  Agriciiltural 
Statistics  Service's  (NASS)  intention  to 
request  an  extension  of  a  currently 
approved  information  collection,  the 
Honey  Survey. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  30, 1997  to  be  assured 
of  consideration. 

AOOmONAL  MFOMtATKM  OK  C0MMPIT8: 
Contact  Rich  Allen.  Associate 
Administrator,  National  Agricultiu^ 
Statistics  Services,  U.S.  Department  of 
Agriculture,  1400  Independence  Avenue 
SW..  Room  4117  South  Building. 
Washington,  D.C.  20250-2000.  (202) 
720-4333. 

SUPPI^MBTTARY  MFORMATION: 

Title:  Honey  Survey. 

OMB  Number:  0535-0153. 

Expiration  Date  of  Approval: 
September  30,  1997. 

Type  of  Request:  To  extend  a 
currently  approved  information 
collection. 

Abtract:  The  primary  objective  of  the 
National  Agriculttiral  Statistics  Service 
is  to  prepiare  and  issue  state  and 
national  estimates  of  crop  and  livestock 
production.  The  Honey  Survey  collects 
information  on  the  number  of  colonies 
and  honey  production,  stocks  and 
prices.  The  suryey  provides  data  needed 
by  the  U.S.  Department  of  Agriculture 
and  other  government  agencies  to 


administer  programs  and  to  set  trade 
quotas  and  tariffs.  State  universities  and 
agriculture  departments  also  use  data 
from  this  survey.  The  Honey  Survey  has 
approval  from  OMB  for  a  three  year 
period.  NASS  intends  to  request  that  the 
•urvey  be  approved  for  another  three 
jrears. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1 1  minutes  per 
response. 

Respondents:  Farms. 

Estimated  Number  of  Respondents: 
6.100. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,100  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
writhout  charge  bom  Larry  Gambrell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

1  JW»llli«ntM 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Gambrell,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
1400  Independence  Ave.  SW,  Room 
4162  South  Building.  Washington.  DC 
20250-2000. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

All  comments  will  also  become  a 
matter  of  public  record. 

Signed  at  Washington.  D.C.,  March  10. 
1997. 

DoBald  M.  Bay, 

Administrator,  National  Agricultural 

Statistics  Service. 

[FR  Doc.  97-7583  Filed  3-25-97;  8:45  am) 
■LLMQCQOE  S410-S9-M 
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COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Meeting 

agency:  U.S.  Commission  on  Civil 

Rights. 

DATE  AND  TIME:  Friday.  April  4,  1997, 

9:30  a.m. 

Pt>CE:  U.S.  Commission  on  Civil  Rights, 

624  Ninth  Street,  N.W.,  Room  540, 

Washington,  DC  20425. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 
n.  Announcements 
m.  Staff  Report 

IV.  State  Advisory  Committee  Reports 

•  Indiana  Consultation:  Focus  on 
Afiirinative  Action 

•  Illinois  Consultation:  Focus  on 
Affirmative  Action 

•  Michigan  Consultation:  Focus  on 
Affirmative  Action 

•  Ohio  Consultation:  Focus  on 
Affirmative  Action 

•  Wisconsin  Consultation:  Focus  on 
Affirmative  Action 

V.  State  Advisory  Committee 

Appointments  for  Alabama, 
Colorado,  Coimecticut,  Idaho, 
Kansas,  Kentucky,  Massachusetts, 
Minnesota,  and  New  Jersey. 

VI.  Racial  and  Ethnic  Tensions  in 

American  Communities:  Poverty, 
Inequality,  and  Discrimination — 
The  Miami  Report 

Vn.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 

INFORMATION:  Barbara  Brooks,  Press  and 

Communications  (202)  376-8312. 

Stephanie  Y.  Moore, 

General  Counsel. 

IFR  Doc.  97-7823  Filed  3-24-97;  2:40  pm) 
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DEPARTMENT  OF  COMMERCE    , 

International  Trade  Administration 

[A-427-801,  A-428-801.  A-475-801.  A-688- 
804,  A-6S9-801] 

Antifriction  Bearings  (Ottter  Than 
Tapered  Rollar  Bearings)  and  Parts 
Thereof  From  FrarKe,  Germany,  Italy, 
Japan,  ar>d  Singapore;  Amended  Hnal 
Results  of  Antidumping  Duty 
Administrathw  Reviews 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

reviews. 

SUMMARY:  On  January  15, 1997,  the 
Department  of  Commerce  (the 


Department)  published  the  final  results 
of  administrative  reviews  of  the 
antidimiping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  France, 
Germany,  Italy,  Japan,  Singapore,  and 
the  United  Kingdom  (62  FR  2801).  The 
classes  or  kinds  of  merchandise  covered 
by  these  reviews  are  ball  bearings  and 
parts  thereof  (BBs),  cylindrical  roller 
bearings  and  parts  thereof  (CRBs),  and 
spherical  plain  bearings  and  parts 
thereof  (SPBs).  The  period  of  review 
(the  POR)  is  May  1, 1994,  through  April 
30, 1995.  Based  on  the  correction  of 
ministerial  errors,  we  have  changed  the 
margins  for  BBs  for  10  companies,  CRBs 
for  5  companies,  and  SPBs  for  2 
companies.  We  are  also  amending  the 
section  of  the  published  final  results 
regarding  sales  below  cost  in  the  home 
market  in  order  to  correct  a  ministerial 
error. 

EFFECTIVE  DATE:  March  26,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Ross,  Richard  Rimlinger,  or  Kris 
Campbell,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-4733. 

SUPPLEMENTARY  MFORMATKM: 

Background 

On  January  15, 1997,  the  Department 
published  the  final  results  of  its 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  France, 
Germany,  Italy,  Japan,  Singapore,  and 
the  United  Kingdom  (62  FR  2081).  The 
reviews  covered  27  manufacturers/ 
exporters  and  the  POR  May  1, 1994, 
through  Aoril  30, 1995. 

After  puolication  of  our  final  results, 
we  received  timely  allegations  from  the 
petitioner  and  several  respondents  that 
we  had  made  ministerial  errors  in 
calculating  the  final  results.  We  have 
corrected  our  calculations  where  we 
agree  that  we  made  ministerial  errors  in 
accordance  with  section  751(A)  of  the 
Tariff  AcL  In  addition,  we  have 
corrected  our  calculations  for 
ministerial  errors  that  were  not  alleged 
by  the  petitioner  or  respondents  but 
which  we  discovered  after  publication 
of  the  final  results.  See  compai^- 
specific  analysis  memoranda  for  a 
description  of  the  changes  that  we  made 
to  correct  the  ministerial  errors. 

We  are  also  amending  the  section  of 
the  notice  of  final  results  of  reviews 
regarding  sales  below  cost  in  the  home 
market  in  order  to  correct  a  ministerial 
error.  In  this  section,  we  inadvertently 


listed  Nachi  as  one  of  the  companies  for 
which  we  disregarded  below-cost  sales 
in  the  home  market.  Nachi  was  not 
subject  to  review  and,  therefore,  should 
not  have  been  listed  in  this  section. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1, 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  current  regulations,  as 
amended  by  the  interim  regulations 
published  in  the  Federal  Register  on 
May  11, 1995  (60  FR  25130). 

Amended  Final  Results  of  Reviews 

As  a  result  of  our  corrections  for 
ministerial  errors,  we  determine  that  the 
following  weighted-average  percentage 
margins  exist  for  the  period  May  1, 
1994,  through  April  30, 1995: 


Company 


Oassor 
kind 


Rate 
(percent) 


Intertechnique 

BBs 

M.55 

SKF „ 

BBs 

16.61 

SNR  

BBs 

5.99 

CRBs 

5.19 

Germany 

FAG  

INA 

SKF 

BBS 

CRBs 

SPBs 

BBs 

CRBs 

BBS 

CRBs 

SPBs 

13.43 

23.10 

12.10 

19.50 

18.36 

2.53 

9.50 

6.63 

Ittfy 


FAG  

SKF 

AsahJ  Seiko 
KoyoSeio) 


BBs 


4.88 
2.84 


2.43 

18.60 

3.66 


NMB  Singapore/ 

PeJmec  Ind. 


BBS 


2.43 


^  This  rale  dkl  not  change  as  a  result  of  the 
correciion. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  sampling  and  other 
simplification  methods  prevent  entry- 
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by-entry  assessments,  we  will  calculate 
wherever  possible  an  exporter/importer- 
specific  assessment  rate  for  each  class  or 
kindof  AFBs. 

We  will  direct  the  Customs  Service  to 
collect  cash  deposits  of  estimated 
antidumping  duties  on  all  appropriate 
entries  in  accordance  with  the 
procedures  discussed  in  the  final  results 
of  the  reviews  (62  FR  2081,  2082)  and 
as  amended  by  this  determination. 

The  amended  deposit  requirements 
are  effective  for  all  shipments  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  AJPO  in  accordance 
with  19  CFR  353.34(d).  Failure  to 
comply  is  a  violation  of  the  APO. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.28. 

Dated:  March  14. 1997. 
RobartS.LaKi 


Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc  97-7589  Filed  3-25-97;  8:45  am] 
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[A-570-848] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  OATE:  March  26,  1997. 
FOR  FURTHER  MFORMATION  COMTACT: 
Rebecca  Trainor,  Elisabeth  Urfer  or 
Maureen  Flannery.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 


Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington.  D.C.  20230; 
telephone:  (202)  482-0666,  (202)  482- 
4052,  or  (202)  482-4733,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effiective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Rounds  Agreements  Act 
(URAA). 

Preliminary  Determination 

We  determine  preliminarily  that 
freshwater  crawfish  tail  meat  (crawfish 
tail  meat)  from  the  People's  Republic  of 
China  (PRC)  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  Coir 
value  (LTFV),  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
are  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  (61  FR  54154,  October  17, 
1996),  the  foUowring  events  have 
occurred: 

On  October  23,  1996,  the  Department 
of  Commerce  (the  Department)  sent  a 
letter  to  the  PRC's  Ministry  of  Foreign 
Trade  and  Economic  Cooperation 
(MOFTEC)  requesting  the  identification 
of  producers  and  exporters,  and 
information  regarding  the  production 
and  sales  of  crawfish  tail  meat  exported 
to  the  United  States.  On  November  15, 
1996,  the  Department  sent  a  separate 
letter  to  the  China  Chamber  of 
Commerce  for  Import  &  Export  of 
Foodstuffs,  Native  Produce  &  Animal 
By-Products  (the  China  Chamber  of 
Commerce)  requesting  information 
regarding  exports  of  the  subject 
merchandise  to  the  United  States.  We 
received  no  response  to  our  inquiries 
from  either  MOFTEC  or  the  China 
Chamber  of  Commerce,  except  for  the 
March  10, 1997  letter  noted  below. 

On  November  4, 1996,  the  United 
States  International  Trade  Commission 
(ITC)  issued  an  affirmative  preliminary 
injury  determination  in  this  case  (see 
ITC  hivestigation  No.  731-TA-752).  The 
rjC  found  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury  by 
teason  of  imports  from  the  PRC  of 
crawfish  tail  meat. 

The  Department  issued  an 
antidumping  questionnaire  to  MOFTEC 
on  November  8,  1996,  with  instructions 
to  forward  the  document  to  all  exporters 
of  crawfish  tail  meat,  and  to  inform 
these  companies  that  they  must  respond 
by  the  due  dates.  We  also  sent  courtesy 


copies  of  the  antidumping  questionnaire 
to  all  identified  companies  for  which  we 
had  addresses. 

The  questionnaire  is  divided  into  four 
sections.  Section  A  requests  general 
information  concerning  a  company's 
corporate  structure  and  business 
practices,  the  merchandise  under 
investigation  that  it  sells,  and  the  sales 
of  the  merchandise  in  all  of  its  markets. 
Sections  B  and  C  request  home  market 
sales  listings  and  U.S.  sales  listings, 
respectively.  (Section  B  does  not 
normally  apply  in  antidumping 
proceedings  involving  the  PRC.)  Section 
D  requests  information  on  the  factors  of 
production  of  the  subject  merchandise. 

On  December  13, 1996  and  December 
19, 1996,  fifteen  PRC  exporters 
submitted  their  section  A  and  section  C 
responses.  On  December  23,  1996,  23 
PRC  producer/suppUer  factories 
submitted  section  D  questionnaire 
responses. 

On  December  23,  1996,  we  requested 
that  interested  parties  provide  publicly 
available  published  information  for 
valuing  the  factors  of  production  and  for 
surrogate  country  selection.  We  received 
comments  from  those  interested  parties 
on  January  17,  1997.  and  rebuttal 
comments  on  January  27, 1997. 

On  January  10,  1997.  we  issued 
supplemental  questionnaires  to  five 
respondents  and  we  sent  a  deficiency 
letter  to  three  companies  that  had  not 
previously  submitted  section  D 
responses.  We  received  section  D 
questionnaire  responses  fiom  those 
companies  on  January  17,  1997.  On 
January  23,  1997,  we  issued  a 
supplemental  questionnaire  to  a  sixth 
respondent,  Lianyungang  Yupeng 
Aquatic  Products  Co.,  Ltd.  (Lianyungang 
Yupeng).  We  issued  a  second 
supplemental  questionnaire  on  January 
31,  1997  to  the  five  largest  respondents, 
and  we  received  their  responses  on 
February  7,  1997. 

On  January  24,  1997.  after  receiving 
complete  questionnaire  responses  from 
fifteen  PRC  crawfish  exporters,  we 
determined  that  we  would  only  be  able 
to  analyze  the  responses  of  the  six 
largest  PRC  crawfish  exporters  to  the 
United  States  due  to  limited  resources. 
(See  Respondent  Selection  section 
below.) 

On  February  14, 1997,  we  postponed 
the  preliminary  determination  until  not 
later  than  March  19, 1997  (62  FR  6948), 
because  we  determined  this 
investigation  to  be  extraordinarily 
complicated  within  the  meaning  of 
section  733(c)(l )(B)(i)  of  the  Act. 

On  February  18, 1997,  we  granted  an 
additional  period  of  time  for  interested 
parties  to  submit  factual  information 
and  arguments  with  respect  to  the 


IMI 


question  of  surrogate  values.  We 
received  comments  on  February  24, 
1997  and  rebuttals  on  February  27. 
1997. 

On  March  10. 1997.  respondents 
submitted  a  letter  from  the  China 
Chamber  of  Conmierce  to  the 
Department,  providing  some  limited 
information  with  respect  to  the  Chinese 
crawfish  industry. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  freshwater  crawfish  tail 
meat,  in  all  its  forms  (whether  washed 
or  with  fat  on,  whether  purged  or 
unpurged),  grades,  and  sizes;  whether 
frozen,  frosh,  or  chilled;  and  regardless 
of  how  it  is  packed,  preserved,  or 
prepared.  Excluded  from  the  scope  of 
the  investigation  are  live  crawfish  and 
other  whole  crawfish,  whether  boiled, 
frozen,  fresh,  or  chilled.  Also  excluded 
are  saltwater  crawfish  of  any  type,  and 
parts  thereof.  Freshwater  crawfish  tail 
meat  is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  item 
numbers  030649.00.10  and 
0306.29.00.00.  The  HTS  subheadings 
are  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
March  1. 1996  through  August  31, 1996. 

Non-Mariiet-Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  a  nonmarket-economy  country  (NME) 
in  all  past  antidumping  investigations 
and  administrative  reviews.  See,  e.g.. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585  (May  2, 1994)  (Silicon  Carbide); 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Furfuryl  Alcohol  from 
the  People's  Republic  of  China,  60  FR 
22545  (May  8, 1995)  (Fmfuryl  Alcohol). 
Neither  respondents  nor  petitioner  has 
challenged  such  treatment.  Therefore,  in 
accordance  with  section  771(18)(C)  of 
the  Act.  we  will  continue  to  treat  the 
PRC  as  an  NME  in  this  investigation. 

Sorrogate  Country 

When  investigating  imports  from  an 
NME,  section  773(c)(1)  of  the  Act  directs 
the  Department  in  most  circumstances 
to  base  normal  value  (NV)  on  the  NME 
producers'  factors  of  production,  valued 
in  a  surrogate  market-ecouomy  country 
or  countries  considered  to  be 
appropriate  by  the  Department.  In 
accordance  with  section  773(c)(4),  the 
Department,  in  valuing  the  factors  of 


production,  shall  utilize,  to  the  extent 
possible,  the  prices  or  costs  of  factors  of 
production  in  one  or  more  market- 
economy  coimtries  that  are  comparable 
in  terms  of  economic  development  to 
the  NME  country  and  are  significant 
producers  of  comparable  merchandise. 
The  sources  of  the  surrogate  factor 
values  are  discussed  imder  the  NV 
section  below. 

The  Department  has  determined  that 
India,  Pakistan,  Sri  Lanka,  Egypt  and 
Indonesia  are  countries  comparable  to 
the  PRC  in  terms  of  economic 
development.  See  Memorandum  from 
David  Mueller  to  Edward  Yang,  dated 
December  20,  1996. 

Based  upon  the  information  on  the 
record,  we  have  found  that  none  of 
these  five  countries  are  significant 
producers  of  the  subject  merchandise. 
However,  the  Department  has 
determined  that  India  is  a  significant 
producer  of  comparable  merchandise, 
processed  seafood.  Since  India's  level  of 
economic  development  is  comparable  to 
that  of  the  PRC,  we  have  calculated  NV 
using  Indian  prices  to  value  all  of  the 
PRC  producera'  foctors  of  production 
except  for  the  raw  material  input  of 
whole,  harvested  crawfish.  India  does 
not  have  a  crawfish  industry,  and  we 
have  detennined  that  other  forms  of 
seafood  processed  in  India  are  not 
sufficientiy  comparable  to  serve  as 
surrogate  values  for  the  primary  input. 
Therefore,  we  have  considered  other 
coimtries  in  which  to  value  the  crawfish 
input  and  have  determined  that  Spain  is 
a  reasonable  surrogate  country. 
Although  our  research  has  revealed  that 
Spain  does  not  have  a  crawfish  tail  meat 
industry,  we  consider  whole  processed 
crawfish  to  be  a  comp>arable  product 
within  the  meaning  of  section 
773(c)(4)(B).  Evidence  on  the  record 
indicates  that  Spain  is  a  significant 
producer  of  whole  processed  crawfish. 
We  have  therefore  valued  the  crawfish 
input  using  1996  Spanish  import  data, 
in  conformance  with  our  practice  of 
obtaining  and  relying  upon  publicly 
available  information  wherever 
possible.  For  further  discussion,  see 
Concurrence  Memorandimi  from  the 
team  to  Joseph  A.  Spetrini:  Preliminary 
Determination.  Freshwater  Crawfish 
Tail  Meat  fiom  the  People's  Republic  of 
China,  dated  March  18,  1997,  on  file  in 
room  B-099  of  the  Commerce 
Department  (Concurrence 
Memorandum) . 

Respondeat  Selection 

Because  we  do  not  have  the 
administrative  resources  to  analyze  the 
responses  of  all  participating  exporters, 
we  have  determined  that  it  is 
appropriate  to  limit  our  investigation  to 


the  analysis  of  the  six  largest  PRC 
crawfish  tail  meat  exporters  to  the 
United  States,  in  accordance  with 
section  777A(c)(2)  of  the  Act.  We 
identified  the  largest  exporters  based  on 
the  data  supplied  by  those  PRC 
companies  which  submitted  a  full 
questionnaire  response.  (See 
Memorandum  from  the  team  to  Joseph 
A.  Spetrini,  dated  January  24,  1997 
(Respondent  Selection  Memorandum).) 
The  following  PRC  exporters  submitted 
full  questionnaire  responses  in  a  timely 
manner:  China  Everbright  Trading 
Company  (China  Everbright),  Binzhou 
Prefecture  Foodstuffs  Import  and  Export 
Corp.  (Binzhou),  Yancheng  Fengbao 
Aquatic  Food  Co.,  Ltd.  (Yancheng 
Fengbao),  Yancheng  Foreign  Trade 
Corp.  (Yancheng  FTC),  Huaiyin  Foreign 
Trade  Corp.  (Huaiyin  FTC),  Jiangsu 
Cereals,  Oils  &  Foodstuffs  Import  & 
Export  Corp.  (Jiangsu  Cereals),  Jiangsu 
Light  Industrial  Products  Import  & 
Export  (Group)  Yangzhou  Co.  (Jiangsu 
Light),  Lian)rungang  Yupeng,  Jiangsu 
Overseas  Group  Corp.  (Jiangsu 
Overseas),  Anhui  Cereals,  Oils  and 
Foodstufiis  Import  &  Export  Corp. 
(Anhui  Cereals),  Qidong  Baolu  Aquatic 
Products  Co.,  Ltd.  (Qidong  Baolu), 
Shandong  Foodstuffs  Import  *  Export 
parte.  Corp.  (Shandong),  Nantong  Delu 
Aquatic  Food  Co.,  Ltd.  (Nantong  Delu). 
Huaiyin  Ningtai  Fisheries  Co.,  Ltd. 
(Huaiyin  Ningtai),  and  Yancheng 
Baolong  Aquatic  Foods  Co.,  Ltd 
(Yancheng  Baolong).  Four  of  these 
firms,  Anhui  Cereals,  Qidong  Baolu. 
Shandong,  and  Jiangsu  Overseas, 
reported  no  shipments  during  the  POI. 
The  Department  selected  the  following 
six  companies  to  examine:  (1)  China 
Everbright;  (2)  Binzhou;  (3)  Huaiyin 
FTC;  (4)  Yancheng  FTC;  (5)  Jiangsu 
Light;  and  (6)  Lianyungang  Yupeng. 

Maricet-Oriented  Industry  (MOI)  SUtus 

Respondents  in  this  investigation 
have  claimed  that  their  material  inputs 
are  acquired  at  market  prices,  and  that, 
accordingly,  the  Department  should  find 
that  the  Chinese  crawfish  tail  meat 
industry  is  a  market-oriented  industry 
(MOI).  Thus,  respondents  claim,  the 
Department  should  use  respondents' 
actual  PRC  prices  for  valuing  these 
inputs. 

The  Department's  criteria  for 
determining  whether  an  MOI  existk 
include,  but  are  not  limited  to: 

(1)  For  the  subject  merchandise,  there  must 
be  virtually  no  government  involvement  in 
setting  prices  or  amounts  to  be  produced.  For 
example,  state-required  production  of  the 
subject  merchandise,  whether  for  export  or 
domestic  consumption  in  the  NME  country, 
wmuld  be  an  almost  insuperable  bairisr  to 
finding  an  MOI; 
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(2)  The  industry  producing  the  subject 
merchandise  should  be  characterized  by 
private  or  collective  ownership.  There  may 
be  state-owned  enterprises  in  the  industry, 
but  substantial  state  ownership  would  weigh 
heavily  against  finding  an  MOI;  and 

(3)  Market-determined  prices  must  be  paid 
for  all  significant  inputs,  whether  material  or 
non-material  [e.g..  labor  and  overhead),  and 
for  all  but  an  insignificant  portion  of  all  the 
inputs  accounting  for  the  total  value  of  the 
subject  merchandise.  For  example,  an  input 
price  will  not  be  considered  market- 
determined  if  the  producers  of  the 
merchandise  under  investigation  pay  a  state- 
set  price  for  the  input  or  if  the  input  is. 
supplied  to  the  producers  at  government 
direction.  Moreover,  if  there  is  any  state- 
required  production  in  the  industry 
producing  the  input,  the  share  of  state- 
required  production  must  be  insignificant. 

Amendment  to  Final  Determination  of 
Sales  at  Less  than  Fair  Value  and 
Amendment  to  Antidumping  Duty 
Older  Chrome-plated  Lug  Nuts  from  the 
People's  Republic  of  China.  57  FR  15054 
(April  24,  1992)  (Lug  Nuts  Amended 
Final);  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Sulfanilic  Acid 
from  the  People's  Republic  of  China,  57 
FR  29705  (July  6.  1992);  and  Porcelain- 
on-Steel  Cooking  Ware  from  the 
People's  Republic  of  China;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  4250, 
4251  Oanuary  29,  1997). 

We  have  determined  that  the  criteria 
outlined  above  have  not  been  met  in 
this  case  because  we  do  not  have 
complete  information  on  the  crawfish 
tail  meat  industry.  We  received 
questionnaire  responses  from  only  25 
percent  of  the  61  exporters  named  in  the 
petition.  As  described  above,  the 
Department  sent  MOFTEC  and  die 
China  Chamber  of  Commerce  several 
requests  for  information  regarding  the 
crawfish  tail  meat  industry,  including  a 
request  that  MOFTEC  identify  all  of  the 
exporters  of  crawfish  tail  meat  to  the 
United  States.  We  also  informed 
MOFTEC  of  the  possibility  that  a 
request  for  MOI  treatment  could  be 
made.  MOFTEC  failed  to  provide  a 
complete  list  of  Chinese  crawfish  tail 
meat  exporters,  nor  did  it  respond  to  the 
Department's  other  requests  for 
information.  Analysis  of  the  Port 
hnport/Export  Reporting  Services 
(PIERS)  import  data,  published  by  the 
Journal  of  Commerce,  provides  further 
evidence  of  the  lack  of  complete 
information  regarding  the  PRC  crawfish 
tail  meat  industry  available  on  the 
record  in  this  case.  PIERS  statistics 
indicate  that  during  the  POI,  crawfish 
tail  meet  was  imported  from  several 
exporters  who  did  not  respond  to  our 
questionnaire.  See  Memorandum  from 
Tamara  Underwood  to  the  File,  dated 


March  19, 1997  (PIERS  Data 
Memorandum).  Without  information  for 
each  Chinese  exporter,  we  cannot 
determine  that  the  criteria  for 
establishing  an  MOI  are  met.  Therefore, 
we  preliminarily  find  that  an  MOI  does 
not  exist.  We  have  calculated  NV  in 
accordance  with  section  773(c)  of  the 
statute.  For  further  discussion  regarding 
the  MOI  decision,  see  Concurrence 
Memorandum. 

Separate  Rates 

All  of  the  respondents  have  requested 
separate,  company-specific  rates.  In 
their  questionnaire  responses, 
respondents  state  that  they  are 
independent  legal  entities.  Of  the  eleven 
responding  exporters  in  this 
investigation,  seven  have  reported  that 
they  are  collectively-owned  enterprises, 
registered  as  "owned  by  the  whole 
people,"  and  four  have  reported  that 
they  are  licensed  as  PRC-foreign  joint 
ventures.  As  stated  in  Silicon  Carbide 
and  Furfuryl  Alcohol,  ownership  of  a 
company  by  all  the  people  does  not 
require  the  application  of  a  single  rate. 
Accordingly,  each  of  these  respondents 
is  eligible  for  consideration  for  a 
separate  rate. 

To  establish  whether  a  firm  is 
sufficienUy  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  the  test 
originally  established  in  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Sparklers  from  the  People's 
Republic  of  China,  56  FR  20588  (May  6. 
1991)  (Sparklers),  and  amplified  in 
Silicon  Carbide.  Under  this  test,  the 
Department  assigns  separate  rates  in 
Donmarket-economy  cases  only  if  an 
exporter  can  affirmatively  demonstrate 
the  absence  of  both  (1)  de  jure  and  (2) 
de  facto  governmental  control  over 
export  activities.  See  Silicon  Carbide 
and  Furfuryl  Alcohol. 

1 .  De  Jure  Control 

The  respondents  have  placed  on  the 
administrative  record  a  number  of 
documents  to  demonstrate  absence  of  de 
jure  control.  Respondents  submitted  the 
Qvil  Law  of  the  People's  Republic  of 
China,  issued  on  April  12, 1988  (the 
Civil  Law)  and  the  "Law  of  the  People's 
Republic  of  China  on  Industrial 
Enterprises  Owned  by  the  Whole 
People,"  adopted  April  13,  1988  (the 
Industrial  Enterprises  Law).  The 
Department  has  previously  determined 
that  the  Civil  Law  does  not  confer  de 
fure  independence  on  the  branches  of 
government-owned  and  controlled 
enterprises.  See  Sigma  Corp.  v.  United 
States,  890  F.  Supp.  1077. 1080  (OT 
1995).  However,  the  Industrial 


Enterprises  Law  has  been  analyzed  by 
the  Department  in  past  cases  and  has 
been  found  to  sufficienUy  establish  an 
absense  of  de  jure  control  of  companies 
"owned  by  the  whole  people,"  such  as 
those  participating  in  this  case.  (See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Partial-Extension  Steel  Drawer 
Slides  with  Rollers  from  the  People's 
Republic  of  China,  60  FR  29571,  29573 
(June  5, 1995);  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Honey  bom  the  People's 
Republic  of  China,  60  FR  14725, 14727 
(March  20,  1995);  and  Fvufuryl  Alcohol. 
The  Industrial  Enterprises  Law  provides 
that  enterprises  owned  by  "the  whole 
people"  shall  make  their  own 
management  decisions,  be  responsible 
for  their  own  profits  and  losses,  choose 
their  own  suppliers,  and  purchase  their 
own  goods  and  materials.  The 
Regulations  of  the  People's  Republic  of 
China  for  Controlling  the  Registration  of 
Enterprises  as  Legal  Persons  (Legal 
Persons  Regulations),  issued  on  July  13, 
1988  by  the  State  Administration  for 
Industry  and  Commerce  of  the  PRC, 
provide  that,  to  qualify  as  legal  persons, 
companies  must  have  the  "ability  to 
bear  civil  liability  independently"  and 
the  right  to  control  and  manage  their 
business.  These  regulations  also  state 
that,  as  an  independent  legal  entity,  a 
company  is  responsible  for  its  own 
profits  and  losses.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Manganese  Metal  from  the 
People's  Republic  of  China,  60  FR  56046 
(November  6, 1995).  Respondents  have 
also  submitted  the  "Foreign  Trade  Law 
of  the  People's  Republic  of  China," 
enacted  May  12,  1994  (the  Foreign 
Trade  Law),  which  allows  producers  to 
expKJrt  without  using  trading  companies, 
and  further  demonstrates  the  absence  of 
de  jure  control.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Bicycles  bom  the  People's 
Republic  of  China,  61  FR  19026  (April 
30,  1996)  (Bicycles);  and  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value  and  Postponement  of  Final 
Determination:  Melamine  Institutional 
Dinnerware  Products  from  the  People's 
Republic  of  China.  61  FR  43337  (August 
22, 1996)  (Melamine).  In  past  PRC 
investigations,  the  "Law  of  the  People's 
Republic  of  China  on  Chinese 
Contractual  Joint  Ventures"  (April  13, 
1988)  has  also  been  placed  on  the  record 
as  evidence  of  absence  of  de  jure  control 
with  respect  to  Chinese-foreign  joint 
venture  corporations.  See  Concurrence 
Memorandum:  and  Notice  of 
Preliminary  Determination  of  Sales  at 


Less  Than  Fair  Vahie  and  Postponement 
of  Final  Determinations:  Brake  Drums 
and  Brake  Rotors  bom  the  People's 
Republic  of  China,  61  FR  53190,  53192 
(October  10, 1996)  (Brake  Drums  and 
Rotors).  The  articles  of  this  law 
authorize  joint  venture  companies  to 
make  their  own  operational  and 
managerial  decisions.  Respondents  state 
that  crawfish  tail  meat  does  not  appear 
on  any  government  lists  regarding 
export  provisions  or  export  licensing, 
and  that  no  quotas  are  imposed  on 
crawfish  tail  meat. 

In  simi,  in  prior  cases,  the  Department 
has  analyzed  the  Chinese  laws  and 
regulations  on  the  record  in  this  case, 
and  found  that  they  establish  an  absence 
of  de  jure  control.  We  have  no  new 
information  in  these  proceedings  which 
would  cause  us  to  reconsider  this 
determination. 

2.  De  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by  or  are  subject  to  the  approval 
of  a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses.  See,  e.g.,  Silicon  Carbide  and 
Furfuryl  Alcohol. 

Respondents  have  asserted  the 
following:  (1)  They  establish  their  own 
export  prices;  (2)  they  negotiate 
contracts,  without  guidance  from  any 
governmental  entities  or  organizations; 
(3)  they  make  their  own  personnel 
decisions;  and  (4)  they  retain  the 
proceeds  of  their  export  sales,  use 
profits  according  to  their  business 
needs,  and  have  the  authority  to  obtain 
loans.  In  addition,  respondents' 
questionnaire  responses  indicate  that 
company-specific  pricing  during  the 
POI  does  not  suggest  coordination 
among  exporters.  There  is  no  indication 
bom  the  respondents'  business  licenses 
that  the  issuing  authority  imposes  any 
type  of  restriction  on  respondents' 
businesses.  Respondents  state  that  no 
such  restrictions  exist.  This  information 
supports  a  preliminary  finding  that 
there  is  a  de  facto  absence  of 
governmental  control  of  the  export 
functions  of  these  companies.  {See  the 
Concurrence  Memorandum.) 


Consequendy,  we  preliminarily 
determine  that  these  exporters  have  met 
the  criteria  for  the  application  of 
separate  rates.  We  will  examine  this 
matter  further  at  verification. 

China-Wide  Rate 

We  are  applying  a  single  antidimiping 
deposit  rate — the  China-wide  rate — to 
all  exporters  in  the  PRC  other  than  those 
firms  that  were  fully  responsive  to  our 
requests  for  information,  and  which  we 
determined  should  be  assigned  separate 
rates.  This  determination  is  based  on 
our  presumption  that  the  export 
activities  of  the  companies  that  failed  to 
respond  are  controlled  by  the  PRC 
government.  See,  e.g..  Bicycles. 

Because  we  did  not  receive  a  response 
&Y>m  MOFTEC,  we  do  not  know  the 
imiverae  of  PRC  crawfish  tail  meat 
exporters.  The  petition  named  61  PRC 
prod&cers  and/or  exporters  of  cravirfish 
tail  meat  and  we  received  responses 
from  fifteen  exporters.  Furthermore,  we 
have  evidence  on  the  record  confirming 
that  there  are  at  least  some  additional 
exporters  [see  PIERS  Data 
Memorandum).  Therefore,  we  conclude 
that  not  all  exporters  of  crawfish  tail 
meat  responded  to  our  questionnaire. 

Further,  absent  a  response,  we  must 
presume  government  control  of  these 
and  all  other  PRC  companies  for  which 
we  cannot  make  a  separate  rate 
determination.  As  discussed  above,  all 
PRC  exporters  that  have  not  qualified 
for  a  separate  rate  have  been  treated  as 
a  single  enterprise  subject  to 
government  control.  Because  that  single 
enterprise  failed  to  respond  to  the 
Department's  requests  for  information, 
that  single  enterprise  is  considered  to  be 
uncooperative. 

Section  776(a)(2)  of  the  Act  provides 
that: 

If  an  interested  party  or  any  other  person — 
(A)  withholds  information  that  has  bisen 
requested  by  the  administering  authority;  (B) 
fails  to  provide  such  information  by  the 
deadlines  for  the  submission  of  the 
information  or  in  the  form  and  manner 
requested,  subject  to  subsections  (c)(1)  and 
(e)  of  section  782;  (C)  significantly  impedes 
a  proceeding  under  this  title;  or  (D)  provides 
such  information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i),  the 
administering  authority  *  ■  *  shall,  subject 
to  section  782(d),  use  the  facts  otherwise 
avulable  in  reaching  the  applicable 
determiivation  under  this  title. 

Accordingly,  the  Department  based 
the  China-wide  antidumping  rate  on 
facts  available.  In  addition,  section 
776(b)  of  the  Act  provides  that,  if  the 
Department  finds  that  an  interested 
party  "has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information."  the 


Department  may  draw  an  inference  that 
is  adverse  to  the  interests  of  that  party 
in  selecting  from  among  the  facts 
otherwise  available.  Section  776(b) 
provides  that  such  an  adverse  inference 
may  be  based  on  secondary  information, 
including  information  drawn  from  the 
petition. 

The  non-responding  exporters  have 
failed  to  cooperate  by  not  acting  to  the 
best  of  their  ability  to  comply  with  the 
Department's  request  for  information. 
Accordingly,  consistent  with  section 
776(b)(1)  of  the  Act,  we  have  drawn  an 
adverae  inference  and  applied,  as  total 
adverse  facts  available,  the  higher  of  the 
margin  from  the  petition,  as  adjusted  in 
accordance  with  the  Memorandum  bonx 
Elisabeth  Urfer  to  Edward  Yang. 
Corroboration  of  Petition,  March  18, 
1997)  (Corroboration  Memorandum),  on 
file  in  Room  B-099  of  the  Commerce 
Department,  or  the  highest  rate 
calculated  for  a  respondent  in  the 
proceeding.  In  the  present  case,  based 
on  our  comparison  of  the  calculated 
margin  for  the  other  respondents  in  this 
proceeding  to  the  estimated  margins  in 
the  petition,  we  have  concluded  that  the 
petition,  as  adjusted,  is  the  most 
appropriate  record  information  on 
which  to  form  the  basis  for  dmnping 
calculations.  The  petition  rate  is  201.63 
percent. 

Section  776(c)  of  the  Act  provides  that 
when  the  Department  relies  on 
"secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
with  independent  sources  reasonably  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action 
(SAA)  accompanying  the  URAA 
clarifies  that  the  petition  is  "secondary 
information."  See  SAA  at  870.  The  SAA 
also  clarifies  that  "corroborate"  means 
to  determine  whether  the  information 
used  has  probative  value.  Id. 

In  accordance  with  this  requirement, 
we  corrolrarated  the  margins  in  the 
petition  to  the  extent  practicable.  (See 
Corroboration  Memorandum.)  The 
petitioner  based  export  prices  on  actual 
FOB  and  OF  price  quotations  bom 
exporters  of  C^iinese  crawfish  tail  meat 
We  compared  the  starting  prices  used  by 
petitioner  to  prices  derived  from  U.S. 
import  statistics,  and  found  that  the 
similarity  to  the  import  statistics 
corroborated  the  starting  prices  in  the 
petition.  See,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  CirciUar  Welded  Non-Alloy  Steel 
Pipe  bom  South  Africa,  61  FR  24271, 
24273  (May  14,  1996);  and  Brake  Drums 
and  Rotors.  Petitioner  made  deductions 
to  the  export  price  for  foreign  inland 
&Bight,  using  the  average  distance 
between  cities  where  crawfish  tail  meat 
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is  processed  in  the  PRC  and  the  ports 
from  which  the  majority  of  Chinese 
crawfish  tail  meat  is  exported.  We  could 
not  conoborate  the  freight  rate  used  by 
petitioner  with  other  information  on  the 
record;  therefore,  we  adjusted  the  freight 
rate  used  in  the  petition.  We  made  no 
other  adjustments  to  export  price. 
Petitioner  based  NV  on  surrogate  foctor 
values  obtained  from  Spanish  import 
data  and  publicly  available  information 
from  India.  We  confirmed  the  accuracy 
of  petitioner's  NV  data  by  comparing  the 
values  used  in  the  petition  with  values 
obtained  from  publicly  available 
information  collected  in  these  and 
previous  NM£  investigations.  We 
adfusted  petitioner's  NV  calculation 
using  currant  Spanish  import  statistics. 
See  Corroboration  Memorandum. 

Rate  for  Respondents  Not  Selected 

As  stated  above,  several  PRC 
companies  which  reported  shipments 
during  the  POI  submitted  full 
questionnaire  responses  in  a  timely 
manner  and  claimed  eligibility  for 
separate  rates,  but  were  not  selected  for 
analysis  in  this  investigation.  It  would 
be  inappropriate  to  assign  these  fully 
cooperative  respondents  a  rate  based  on 
facts  available,  that  would  also  apply  to 
PRC  exporters  of  crawfish  tail  meat  who 
failed  to  coop^vte  in  this  investigation. 
Therefore,  we  have  assigned  these 
cooperative  respondents  a  weighted- 
average  dumping  margin  based  on  the 
calculated  margins  which  were  not  zero 
or  de  minimis,  of  the  six  selected 
respondents  that  fully  cooperated.  (See 
Brake  Drums  and  Rotors.) 

Fair  Value  Campariaons 

To  determine  whether  sales  of 
crawfish  tail  meat  from  the  PRC, 
exported  to  the  United  States  by  the 
responsive  exporters  with  shipments 
during  the  POI,  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  Price  (USP)  to  the  NV.  as 
specified  in  the  "United  States  Price" 
uxd  "Normal  Value"  sections  of  this 
notice. 

United  States  Price 

We  based  USP  on  export  price  (EP)  in 
accordance  with  section  772(a)  of  the 
Act.  because  crawfish  tail  meat  was  sold 
directly  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  constructed  export 
price  was  not  warranted  based  on  the 
facts  on  the  record.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Act,  we 
compared  POI-wide  weighted-average 
EPs  to  the  NV  of  the  subject 
merchandise  calculated  using  the 
respondents'  factors  of  production. 


We  calculated  EP  based  on  packed 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  made  deductions 
from  the  starting  price,  where 
appropriate,  for  the  following:  Foreign 
inland  freight,  marine  insurance  (which 
includes  foreign  inland  insurance),  and 
ocean  freight.  The  foreign  inland  freight, 
marine  insurance,  ocean  freight,  and 
foreign  inland  insurance  were  valued 
using  Indiim  rates  because  these 
services  were  provided  by  a  nonmarket- 
economy  supplier. 

To  value  foreign  inland  freight,  we 
used  public  information  regarding  truck 
rates  from  an  April,  1994  article 
published  in  the  periodical.  The  Times 
of  India.  To  value  ocean  freight,  we 
obtained  publicly  available  price  quotes 
from  Sea  Land  Services  for  shipping 
frozen  crawfish  tail  meat  from  the  PRC 
to  the  West  Coast  and  the  Gulf  Coast  of 
the  United  States.  See  memorandum  to 
the  file  from  Tamara  Underwood, 
"Ocean  Freight  Rates  for  the 
Antidumping  Investigation  of  Crawfish 
Tail  Meat  from  the  People's  Republic  of 
China,"  dated  March  12,  1997. 
Respondents  stated  in  their 
supplemental  questionnaire  responses 
that  they  do  not  incur  foreign  brokerage 
and  handling  costs.  Therefore,  we  have 
not  included  such  costs  in  our 
calculation. 

For  marine  insurance,  we  used  public 
information  reported  in  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Sulfur  Dyes,  Including  Sulfur  Vat 
Dyes  from  India,  58  FR  11835  (March  1, 
1993)  (Sulfur  Dyes),  and  applied  in  both 
Brake  Drvuns  and  Rotors  and 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Persulfiates  from 
the  People's  Republic  of  China  61  FR 
53194  (December  27.  1996).  See  the 
Factors  Valuation  Memorandum  from 
the  team  to  Edward  Yang,  dated  March 
19, 1997  (Factors  Memorandum). 

Respondents  have  stated  that  their 
domestic  inland  freight  cost  includes 
insurance  expenses;  however,  we  do  not 
have  any  evidence  that  our  surrogate 
Indian  freight  rates  include  insurance. 
Since  neither  party  submitted  publicly 
available  information  regarding  how  to 
value  foreign  inland  insurance,  we  have 
applied  the  same  marine  insurance  rates 
obtained  from  the  Sulfur  Dyes 
investigation  to  value  foreign  inland 
insurance,  as  was  done  in  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Coumarin  from  the  People's 
Republic  of  China,  59  FR  66895 
(December  2, 1994). 

Normal  Valoe 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on  the 
factors  of  production  reported  by  the 


factories  in  the  PRC  which  processed 
crawfish  tail  meat  for  the  six  exportere 
selected  for  investigation.  With  the 
exception  of  the  crawfish  input,  we 
valued  the  factora  of  production  using 
publicly  available  information  from 
India.  For  the  crawfish  input,  we  used 
Spanish  import  statistics  for  crawfish 
imported  from  Portugal,  as  discussed  in 
the  "Surrogate  Country"  section  of  this 
notice. 

Factor  Valuations 

The  selection  of  the  surrogate  values 
was  based  on  the  quality  and 
contemporaneity  of  the  data.  We  used 
import  prices  to  value  many  factors.  As 
appropriate,  we  adjusted  input  prices  by 
adding  freight  expenses  to  make  them 
delivered  prices.  For  those  values  not 
contemporaneous  with  the  POI,  we 
adjusted  for  inflation  using  wholesale 
price  indices  or,  in  the  case  of  labor 
rates,  consumer  price  indices,  published 
in  the  International  Monetary  Fund's 
International  Financial  Statistics.  F(»  a 
complete  analysis  of  surrogate  values, 
see  the  Factora  Memorandum. 

To  value  whole  crawfish,  we  used  the 
average  Spanish  import  price  for  fr«sh 
(not  frozen)  crawfish  imported  from 
Portugal  between  January  and 
November  1996.  Spanish  import  data 
show  insignificant  amounts  of  crawfish 
from  other  countries  at  abberational 
prices  and,  therefore,  it  would  not  be 
appropriate  to  include  this  data  in  the 
calculation  of  the  crawfish  cost.  This 
data  is  publicly  available  and  is 
published  by  the  Spanish  Ministry  of 
Customs  in  Madrid.  This  information  is 
contemporaneous  with  the  POI.  See  the 
Concurrence  Memorandum  and  Factors 
Memorandum  for  further  discussion. 

To  value  the  by-product  of  shells  and 
body  parts  unfit  for  exportation  (non- 
export  quality  crawfish),  we  used  Indian 
import  price  data  for  the  HTS  category 
"shells  of  moUusks,  crustaceans,  and 
echinoderms."  from  the  April  through 
August  1995  issues  of  Monthly  Statistics 
of  the  Foreign  Trade  of  India  (Monthly 
Statistics). 

To  value  coal  and  electricity  we  used 
data  reported  as  the  average  Indian 
domestic  prices  within  the  categories  of 
"Steam  Coal  for  Industry"  and 
"Electricity  for  Industry."  published  in 
the  International  Energy  Agency's 
publication.  Energy  Prices  and  Taxes, 
Second  Quarter.  1996.  We  adjusted  the 
cost  of  cod  to  include  an  amount  for 
transportation.  For  water,  we  relied 
upon  public  information  from  the 
November  1993  Water  Utilities  Data 
Book:  Asian  and  Pacific  Region, 
published  by  the  Asian  Development 
Bank. 


To  value  plastic  bags,  cardboard 
boxes,  adhesive  tape,  paper,  and  labels, 
we  relied  upon  Indian  import  data  from 
the  April  through  August  1995  issues  of 
Monthly  Statistics.  We  adjusted  the 
values  of  packing  materials  to  include 
the  cost  of  transportation.  Respondents 
did  not  provide  distances  between  their 
suppliera  of  adhesive  tape,  paper  and 
labels  and  their  factories.  Therefore,  as 
focts  available,  we  used  the  longest 
distance  for  either  cardboard  boxes  or 
plastic  bags. 

To  value  labor,  we  used  data  from  the 
United  Nations"  publication.  Yearbook 
of  Labor  Statistics  (YLS).  Data  bom  the 
YLS  is  not  difiisrentiated  by  skill  level, 
or  by  whether  the  labor  is  direct  or 
indirect.  Thus,  following  the  method 
established  in  Preliminary 


Determination  of  Sales  at  Less  Than  Fair 
Value:  Polyvinyl  Alcohol  from  the 
People's  Republic  of  China.  60  FR  52647 
(October  10, 1995),  we  applied  a  single 
labor  value  to  all  reported  labor  factora, 
including  indirect  labor. 

To  value  factory  overhead,  selling, 
general,  and  administrative  expenses 
(SG&A),  and  profit,  we  calculated 
simple  average  rates  using  publicly 
available  financial  statements  of  five 
Indian  seafood  processing  companies 
submitted  in  the  petition,  and  applied 
these  rates  to  the  calculated  cost  of 
manufacture.  See  Concurrence 
Memorandum. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 


Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  freshwater  crawfish  tail  meat 
from  the  PRC  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  will 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  dumping 
margins  by  which  the  NV  exceeds  the 
USP,  as  shown  below.  These  suspension 
of  hquidation  instructions  will  remain 
in  effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/Exporter 


China  Evertxight  Trading  Company  

BinztKMj  Prefecture  Foodstuffs  Import  and  Export  Corp  

Huaiyin  Foreign  Trade  Corp _ „ „ 

Yanc^>eng  Foreign  Trade  Corp 

Jiangsu  Light  Industrial  Products  Import  &  Export  (Qroup)  Yangzhou  Co 

Lianyungang  Yupeng  Aquatic  Products  Co.,  Ltd 

Yanchang  Fengbao  AquaWc  Food  Co.,  Ltd.'  _ 

Jiangsu  Cereals,  Oils  &  Foodstuffs  Irr^xxt  &  Export  Corp.^  

htantong  Delu  Aquatic  Food  Co.,  Ltd.' 

Huaiyin  NingM>  Fisheries  Co.,  Ltd.^ 


Yancheng  Baolong  Aquatic  Foods  Co.,  Lld.^ 
Ctjina-wide  Rale* _.. 


Weighted- 
average 
margin  (per- 


cent) 


172.97 
103.68 
SSiSO 
87.16 
102.54 
110.50 
113.36 
113.36 
113.35 
113.35 
113.36 
201.63 


^  This  rale  is  the  weighted  average  margin  of  the  top  six 
2The  China-wide  rate  applies  to  aM  entnes  of  the  subject 


named  above. 

except  lor  entries  from  exporters  that  are  identified  irxlividualy  above. 


rrc  NotificatioB 

In  ac(»rdance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  o\u 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determinatinn^nrhether  the  domestic 
industry  in  the  United  States  is 
nuterially  injured,  or  threatened  with 
material  injtiry,  by  reason  of  imports,  or 
sales  (or  the  likelihood  of  sales)  for 
importation,  of  the  subject  merchandise. 

PnhUc  Conment 

In  accordance  with  19  CFR  353.38, 
case  brief*  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  May  12, 
1997,  and  rebuttal  briefs,  no  later  than 
May  19, 1997.  A  list  of  authorities  used 
and  a  summary  of  arguments  made  in 
the  briefs  should  accompany  these 


briefs.  Such  siunmary  should  be  limited 
to  five  pages  total,  including  footnotes. 
We  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs.  At  this 
time,  the  hearing  is  scheduled  for  May 
21, 1997,  from  1:00-5:00  in  Room  1414, 
at  the  U.S.  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue 
N.W.,  Washington,  DC  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  schedtiled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  Room  1870,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 


presentations  wrill  be  limited  to  issues 
raised  in  the  case  bri^.  If  this 
investigation  proceeds  normally,  we 
will  make  our  final  determination  by 
June  2, 1997. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act 

Dated:  March  19, 1997. 
RahtS-IatMsa, 

Actii^g  Astistant  Secretmyfoe  Impmt 

Administration. 

[PR  Doc  97-7590  Filed  3-25-97;  8:45  unj 
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High-Tenacity  Rayon  Rlament  Yam 
From  Qennany;  Initiation  and 
Preliminary  Results  of  Ctianged 
Circumstances  Antidumping  Duty 
Administrative  Review,  artd  Intent  To 
Revoke  Order 

AQ8ICY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Coomierce. 
ACnON:  Notice  of  initiation  and 
preliminary  results  of  changed 
circximstances  antidumping  duty 
administrative  review,  and  intent  to 
revoke  order. 

SUMMARY:  In  response  to  a  request  horn 
the  North  American  Rayon  Corporation 
(petitioner  and  sole  U.S.  producer  of 
high-tenacity  rayon  filament  yam),  the 
Department  of  Commerce  (the 
Department)  is  initiating  a  changed 
drcxmistances  antidumping  duty 
administrative  review  and  issuing  a 
notice  of  intent  to  revoke  the 
antidumping  duty  order  on  high- 
tenacity  rayon  filament  yam  from 
Germany.  The  p)etitioner  also  requested 
that  this  revocation  be  retroactive  to 
June  1. 1995.  Based  on  the  fact  that  the 
petitioner  has  expressed  no  interest  in 
the  continuation  of  the  antidumping 
duty  order  on  high-tenacity  rayon 
filament  yam  produced  in  Germany,  we 
intend  to  revoke  this  order. 
BTGCnVE  DATE:  March  26.  1997. 
FOR  RJimCR  MFORMATION  CONTACT: 
Matthew  Blaskovich.  AD/CVD 
Enforcement.  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.W.. 
Washington.  D.C  20230;  telephone 
(202)  482-5831. 

SUPPlfMBfTAAY  MFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995. 
the  e£EBctive  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995  (60 
FR  25130). 

Backgroond 

On  May  22. 1992  (57  FR  21770).  the 
Department  published  the  final 
determination  in  the  LTFV  investigation 
on  high-tenacity  rayon  filament  yam 
from  Germany,  and  subsequently 


published  an  antidumping  duty  order 
on  June  30.  1992  (57  FR  29062).  On 
January  7,  1997,  the  petitioner  requested 
that  the  Department  conduct  a  changed 
circumstances  administrative  review  to 
determine  whether  to  revoke  the  order. 
Petitioner  states  that  it  has  no  further 
interest  in  the  order. 

Scope  of  the  Review 

The  product  covered  by  this 
administrative  review  is  high-tenacity 
rayon  filament  yam  from  Germany. 
During  the  review  period,  such 
merchandise  was  classifiable  under 
Harmonized  Tariff  Schedule  (HTS)  item 
number  5403.10.30.40.  High-tenacity 
rayon  filament  yam  is  a  multifilament 
single  yam  of  viscose  rayon  with  a  twist 
of  five  turns  or  more  per  meter,  having 
a  denier  of  1100  or  greater,  and  a 
tenacity  greater  than  35  centinewtons 
per  tex.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
piuposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage.  This  changed 
circumstances  administrative  review 
covers  all  manufacturers/exporters  of 
high-tenacity  rayon  filament  yam  from 
Germany. 

Initiation  and  PreKmiaary  Remits  of 
Changed  Circumstances  Antidumping 
Doty  Administrative  Review,  and  Intent 
To  Revoke  Order 

Pursuant  to  section  751(d)  and  782(h) 
of  the  Act,  the  Department  may  revoke 
an  antidumping  duty  order  based  on  a 
review  under  section  751(b)  of  the  Act 
(i.e.,  a  changed  circumstances  review). 
Section  751(b)(1)  of  the  Act  requires  a 
changed  circumstances  administrative 
review  to  be  conducted  upon  receipt  of 
a  request  containing  sufficient 
information  concerning  changed 
circiunstances. 

The  Department's  regulations  at  19 
CFR  353.25(dK2)  permit  the  Department 
to  conduct  a  chained  circumstances 
administrative  review  under  §  353.22(f) 
based  upon  an  affirmative  statement  of 
no  interest  from  the  (wtitioner  in  the 
proceeding.  Section  353.25(d)(l)(i) 
further  provides  that  the  Department 
may  revoke  the  order  if  it  determines 
that  the  order  under  review  is  no  longer 
of  interest  to  interested  parties,  as 
enumerated  therein.  In  addition,  in  the 
event  that  the  Department  concludes 
that  expedited  action  is  warranted, 
section  353.22(0(4)  of  the  regulations 
permits  the  Department  to  combine  the 
notices  of  initiation  and  preliminary 
results. 

Therefore,  in  accordance  with 
sections  751(1^1)  and  782(h)  of  the  Act. 
19  CFR  353.2S(d),  and  353.22(f),  based 
on  an  affirmative  statement  of  no    • 


interest  in  the  proceeding  by  petitioner, 
we  are  initiating  this  changed 
circumstances  administrative  review 
and  have  determined  that  expedited 
action  is  warranted.  Further,  we  have 
preliminarily  determined  that  the  order 
on  high-tenacity  rayon  filament  yam,  as 
described  in  petitioner's  request  for  a 
changed  circumstances  review,  no 
longer  is  of  interest  to  domestic 
interested  parties  as  of  June  1, 1995. 
Because  we  concluded  that  expedited 
action  is  warranted,  we  are  combining 
these  notices  of  initiation  and 
preliminary  results.  Therefore,  we  are 
hereby  notifying  the  public  of  our  intent 
to  revoke  the  antidumping  duty  order 
on  high-tenacity  rayon  filament  yam 
from  Germany,  effective  June  1, 1995. 
If  final  revocation  occurs,  we  intend 
to  instruct  the  U.S.  Customs  Service 
(Customs)  to  liquidate  without  regard  to 
antidumping  duties  and  to  refund  any 
estimated  antidumping  duties  collected 
for  all  unliquidated  entries  of  the 
subject  merchandise  made  on  or  after 
the  effective  date  of  revocation.  June  1, 
1995.  in  accordance  with  19  CFR 
353.25(dK5).  We  will  also  instiwrt 
Customs  to  refund  interest  for  entries 
made  on  or  after  June  1,  1995,  in 
accordance  with  section  778  of  the  Act 
The  current  requirement  for  a  cash 
deposit  of  estimated  antidumping  duties 
will  continue  until  publication  of  the 
final  results  of  this  changed 
circumstances  review. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  no 
later  than  28  days  after  the  date  of 
publication  of  this  notice,  or  the  first 
working  day  thereafter.  Case  briefs  and/ 
or  written  comments  from  interested 
parties  may  be  submitted  no  later  than 
14  days  after  the  date  of  publication  of 
this  notice.  Rebuttal  briefe  and  rebuttals 
to  written  comments,  limited  to  the 
issues  raised  in  those  comments,  may  he 
filed  no  later  than  21  days  after  the  date 
of  publication  of  this  notice.  All  written 
comments  shall  be  submitted  in 
accordance  with  19  CFR  353.31(e)  and 
shall  be  served  on  all  interested  parties 
on  the  Department's  service  in 
accordance  with  19  CFR  353.31(g). 
Persons  interested  in  attending  the 
hearing  should  contact  the  Department 
for  the  date  and  time  of  the  hearing.  The 
Department  will  publish  the  final 
results  of  this  changed  dmmutances 
review,  including  the  results  of  its 
anal)rsis  of  issues  raised  in  any  written 
comments. 


This  initiation,  preliminary  results  of 
review  and  notice  are  in  accordance 
with  section  751(b)  of  the  Act,  as 
amended  (19  U.S.C.  1675(b)),  and  19 
CFR  353.22(f)(4). 

Dated;  March  18.1997. 

Robert  S.  LaRuata, 

Acting  Assistan  t  Secretary  for  Import 
A  dministration . 

(FR  Doc.  97-7588  Filed  3-25-97;  8:45  am) 

BtLUNQ  CODE  361»-OS-P 

[A-433-807] 

Notice  Of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Open-End  Spun  Rayon  Singles  Yam 
From  Austria 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATES:  March  26,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak  or  Russell  Morris.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-2786. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act")  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Rounds 
Agreements  Act  ("URAA"). 

Preliminary  Determination 

We  preliminarily  determine  that 
open-end  spun  rayon  singles  yam  from 
Austria  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  ("LTFV"),  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  (Notice  of  Initiation  of 
Antidumping  Ehity  Investigations: 
Open-End  Spun  Rayon  Slices  Yam 
fiom  Austria  (61  FR  48472,  September 
13, 1996)),  the  following  events  have 
occurred.  On  October  4,  1996,  the 
United  States  International  Trade 
Commission  ("ITC")  issued  an 
affirmative  preliminary  injury 
determination  in  this  case  (see  ITC 
Investigation  No.  731-TA-751;  61  FR 
53760,  October  15, 1996). 

On  October  4, 1996,  the  Department 
issued  an  antidumping  duty 


questionnaire  to  the  following 
companies  identified  by  petitioners  as 
possible  exporters  of  the  subject 
merchandise:  Linz  Textil  GmbH  (Linz) 
and  G.  Borckenstein  und  Sohn  A.G. 
(Borckenstein).  The  questionnaire  is 
divided  into  four  sections.  Section  A 
requests  general  information  concerning 
a  company's  corporate  structure  and 
business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the 
sales  of  the  merchandise  in  all  of  its 
markets.  Sections  B  and  C  request  home 
market  sales  listings  and  U.S.  sales 
listings,  respectively.  Section  D  requests 
information  on  the  cost  of  production 
("COP")  of  the  foreign  like  product  and 
constmcted  value  ("CV")  of  the  subject 
merchandise. 

Borckenstein  submitted  its  response 
to  section  A  of  the  questionnaire  on 
November  8, 1996  and  to  sections  B  and 
C  on  December  3.  1996.  As  a  result  of 
bur  analysis  of  Borckenstein's 
submissions  to  our  original 
questionnaire,  we  determined  that  we 
required  additional  information  as  well 
as  clarification  of  the  information 
submitted  in  the  responses,  and  thus  we 
issued  a  supplemental  request  for 
information  on  December  19,  1996,  and 
requests  for  additional  supplemental 
information  on  January  29, 1997.  We 
received  the  responses  to  these  requests 
on  January  9. 1997,  and  February  6, 
1997  respectively. 

Linz  submitted  its  questionnaire 
response  to  section  A  on  October  25. 
1996  and  sections  B  and  C  on  November 

26. 1996.  As  a  result  of  our  analysis  of 
Linz's  response  to  our  original 
questioiu\?ire,  we  determined  that  we 
required  additional  information  as  well 
as  clarification  of  the  information 
submitted  in  the  responses.  We  issued 
a  supplemental  request  for  information 
on  December  12,  1996  and  requests  for 
additional  supplemental  information  on 
January  29, 1997  and  Febmary  10,  1997. 
We  received  responses  to  these  requests 
on  January  6, 1997,  and  February  6  and 

24. 1997,  respectively. 

Pursuant  to  section  733(c)(1)(B)  of  the 
Act,  as  amended,  we  postponed  the  date 
of  the  preliminary  determination  of 
whether  sales  of  open-end  spun  rayon 
singles  yam  from  Austria  have  been 
made  at  less  than  fair  value  until  not 
later  than  Mafch  18,  1997  (see  62  FR 
3003,  January  21,  1997).  We  postponed 
the  preliminary  determination  because 
this  investigation  is  extraordinarily 
complicated,  and  because  of  the  novel 
legal  and  methodological  issues  in  this 
investigation. 

In  their  questionnaire  responses  to 
Section  A,  both  respondents  argued  that 
particular  market  conditions  of  this  case 
render  the  home  market  non-viable  as  a 


comparison  market.  Borckenstein 
argued  that  because  there  is  no  demand 
in  the  home  market  for  all  the  same  yam 
counts  which  it  sells  in  the  United 
States,  a  third  country  market,  Italy,  is 
a  more  appropriate  comparison  market. 
Borckenstein  also  argued  that  a  majority 
of  its  sales  in  the  home  market  were  of 
black  rayon  yam  which  is  generally  a 
higher-cost,  higher-priced  product 
compared  to  the  raw  white  product  sold 
in  the  United  States.  Linz  also  argued 
that  because  there  is  no  demand  in  the 
home  market  for  the  same  yam  counts 
that  Linz  sells  in  the  United  States,  a 
third  country  market,  France,  is  the 
more  appropriate  comparison  market. 
Linz  also  noted  that  French  sales  are 
more  appropriate  as  the  comparison 
market  for  U.S.  sales  because  the 
customers  are  similar,  the  yams  are 
used  in  a  similar  fashion,  there  are 
similar  quantities  of  sales,  and  similar 
channels  and  methods  of  distribution. 

On  November  14,  1996,  we 
determined  that  the  home  market  was 
viable  for  each  of  the  respondents. 
Under  section  773(a)(1)  of  the  Act,  the 
Department  normally  considers  sales  in 
the  home  market  to  be  of  sufficient 
quantity  if  they  represent  five  percent  of 
the  aggregate  quantity  of  sales  of  the 
subject  merchandise  in  the  United 
States.  Both  the  home  market  sales  of 
Borckenstein  and  Linz  met  that 
requirement.  If  the  sales  in  the  home 
market  met  the  five  percent 
requirement,  the  Department  will  only 
resort  to  a  third  country  market  when 
unusual  situations  renders  the  home 
market  inappropriate.  The  fact  that  the 
home  market  may  not  have  identical 
sales  to  compare  to  the  sales  of  the 
subject  merchandise  in  the  United 
States  is  not  an  unusual  situation  and 
thus  does  not  render  the  home  market 
inappropriate.  (For  further  explanation, 
see  the  memoranda  from  Barbara  E. 
Tillman,  Director,  Office  of  CVD/AD 
Enforcement  VI,  Import  Administration 
dated  November  14, 1996,  (public 
version)  on  file  in  the  Central  Records 
Unit,  Room  B-099  of  the  Department  of 
Commerce.) 

On  December  10, 1996,  petitioner 
objected  to  the  use  of  date  of  invoice  as 
the  date  of  sale.  Petitioner  argued  that 
given  the  actual  sales  processes  of  both 
respondents,  the  appropriate  date  of  sale 
is  the  date  of  contract  and  not  the  date 
on  which  the  sale  is  invoiced.  Petitioner 
noted  that  there  are  no  changes  in  the 
basic  terms  of  each  sale  after  the 
negotiation  of  the  sales  contract,  and 
there  is  a  significant  lag  time  between 
the  date  of  ue  sales  contract  and  the 
date  of  the  invoice.  After  a  careful 
review  of  the  petitioner's  comments  and 
the  method  by  which  sales  are  made  in 
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both  the  home  market  and  U.S.  market 
by  both  Borckenstein  and  Linz,  we 
determined  that  the  date  of  invoice  is 
the  appropriate  date  of  sale  in  this 
investigation. 

In  the  proposed  regulations  (61  FR 
7308).  section  351. 401  (i)  states  that  the 
Department  will  Dormally  use  the  date 
of  invoice,  as  recorded  in  the  exporter's 
or  producer's  records  kept  in  the 
ordinary  course  of  business,  as  the  date 
of  sale.  On  March  29.  1996,  the  change 
in  the  date  of  sale  methodology 
specified  in  the  proposed  regulations 
was  implemented  as  policy  by  the 
Department  for  all  investigations 
initiated  after  February  1,  1996.  and  for 
all  reviews  initiated  after  April  1. 1996. 
Therefore,  for  purposes  of  deciding  the 
appropriate  date  of  sale  for  this 
investigation,  the  new  date  of  invoice 
policy  is  to  be  used. 

This  new  policy  still  provides  the 
Department  with  flexibility  in  situations 
involving  certain  long-term  contracts  or 
situations  in  which  there  is  an 
exceptionally  long  lag  time  between 
date  of  invoice  and  date  of  shipment. 
Our  review  of  the  sales  processes  of 
both  Borckenstein  and  Linz  indicate 
that  sales  are  made  using  short-term 
contracts.  We  also  found  that  there  is 
litde  lag  time  between  the  date  of 
shipment  and  the  date  of  invoice.  Also, 
there  is  no  other  circumstance  present 
to  warrant  making  an  exception  to  the 
general  rule  of  using  date  of  invoice  as 
the  date  of  sale  for  both  companies  for 
purposes  of  this  investigation. 
Therefore,  we  determined  that  the  date 
of  invoice  used  by  both  Borckenstein 
and  Linz  is  the  appropriate  date  of  sale 
for  both  companies.  (For  further 
information,  see  the  memoranda  from 
Bart)ara  E.  Tillman  dated  February  24. 
1996,  (public  versions)  on  file  in  the 
Central  Records  Unit.  Room  B-099  of 
the  Department  of  Commerce.) 

On  December  12. 1996.  the  petitioner 
alleged  that  both  Borckenstein  and  Linz 
had  made  sales  in  the  home  market  at 
prices  that  were  below  the  cost  of 
production,  pursuant  to  section  773(b) 
of  the  Act.  After  analyzing  the 
petitioner's  allegation,  the  Department 
determined  that  there  were  reasonable 
grounds  to  believe  or  sus{}ect  that  home 
market  sales  had  been  made  by  Linz  at 
prices  below  Linz's  cost  of  production. 
Therefore,  on  January  17,  1997,  the 
Department  initiated  a  cost  of 
production  (COP)  Investigation  of  Linz 
for  sales-below-cosL  (See.  memorandiun 
from  Barbara  E.  Tillman  dated  January 
17, 1997.  (public  version)  on  file  in  the 
Central  Records  Unit.  Room  B-099  of 
the  I>epartment  of  Commerce.)  The 
Department  declined  to  initiate  a  cost  of 


production  investigation  of 
Borckenstein.  See.  Id. 

On  January  23.  1997.  petitioner 
submitted  comments  stating  that  the 
Department  made  clerical  errors  in  its 
determination  that  there  was  no  reason 
to  believe  or  suspect  that  Borckenstein 
made  sales  in  the  home  market  below 
COP.  We  reviewed  petitioner's 
comments  and  determined  that 
additional  adjustments  were  warranted. 
Based  on  these  additional  adjustments, 
we  determined  that  there  were 
reasonable  grounds  to  believe  or  suspect 
that  home  market  sales  had  been  made 
by  Borckenstein  at  prices  below 
Borckenstein 's  COP.  Therefore,  on 
March  12.  1997,  we  initiated  a  COP 
investigation  of  Borckenstein.  (See, 
memorandum  from  Barbara  E.  Tillman 
dated  March  12,  1997.  (public  version) 
on  file  in  the  Central  Records  Unit, 
Room  B-099  of  the  Department  of 
Commerce.)  Oui  final  determination 
will  include  a  COP  analysis  of 
Borckenstein's  home  market  sales. 

As  a  result  of  the  Department's  cost  of 
production  investigation,  the 
Department  requested  that  Linz  answer 
Section  D  of  the  original  questionnaire; 
Linz  submitted  its  response  to  section  D 
of  the  questionnaire  on  February  18, 
1997.  We  determined  that  we  required 
additional  information  as  well  as 
clarification  of  the  information  provided 
in  this  response,  and  thus  we  issued  a 
supplemental  questionnaire  on  February 
24, 1997.  We  received  a  response  to  this 
request  on  March  3. 1997.  This 
preliminary  determination  includesa 
COP  analysis  of  Linz's  home  market 
sales. 

Postponement  of  Final  Detemiination 
and  Extension  of  Provisional  Measures 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  March  14  and  17, 1997,  Linz 
and  Borckenstein  requested  that  in  the 
event  of  an  affirmative  preliminary 
determination  in  this  investigation,  the 
Department  postpone  its  final 
determination  until  not  later  than  135 
days  after  the  publication  of  an 
affirmative  preliminary  determination 
in  the  Federal  Register.  In  accordance 
with  19  CFR  353.20(b)  (1995).  inasmuch 
as  our  preliminary  determination  is 
afOrmative.  Borckenstein  and  Linz 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  and 
we  are  not  aware  of  the  existence  of  any 
compelling  reasons  for  denying  this 
request,  we  are  granting  the  request  and 
postponing  the  final  determination. 
Suspension  of  liquidation  will  be 
extended  accordingly.  See.  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 


Whether  Assembled  or  Unassembled 
from  Japan,  61  FR  8029  (March  1.  1996). 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  open-end  spun  singles 
yam  containing  85%  or  more  rayon 
staple  fiber.  Such  yam  is  classified 
under  subheading  5510.11.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  for  Customs  purposes, 
our  written  description  of  the  scope  of 
this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POIJ  is 
July  1, 1995  through  June  30,  1996. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  respondents  to 
the  United  States  were  made  at  less  than 
fair  value,  we  compared  the  Export 
Price  (EP)  to  the  Normal  Value  (NV). 
described  in  the  "Export  Price"  and 
"Normal  Value"  sections  of  notice.  In 
accordance  with  section 
777A(d)(l)(A)(i),  we  compared  the 
weighted  average  EPs  to  weighted- 
average  NVs  during  the  POI.  In 
determining  averaging  groups  for 
comparison  piuposes,  we  considered 
the  appropriateness  of  such  factors  as 
physical  characteristics  and  level  of 
trade. 

(i)  Physical  Characteristics 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
covered  by  the  description  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  produced  in  Austria  by  the 
respondents  and  sold  in  the  home 
market  dining  the  POI.  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  most  similar 
foreign  like  product  on  the  basis  of  the 
characteristics  listed  in  the 
Department's  antidumping 
questionnaire.  In  making  the  product 
comparisons,  we  reUed  on  the  following 
criteria  (listed  in  order  of  preference): 
weight,  percentage  of  rayon  fiber,  color, 
denier,  finish,  and  luster.  All 
comparisons  were  based  on  the  same 
grade  of  yam.  (For  further  explanation, 
see  the  memorandum  from  Barbara  E. 
Tillman  dated  September  23.  1996,  on 
file  in  the  Central  Records  Unit.  Room 
B-099  of  the  Department  of  Commerce.) 
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(u)  Level  of  Trade 

Neither  Borckenstein  nor  Linz 
claimed  a  difference  in  level  of  trade. 
Based  upon  our  review  of  the  responses 
submitted  by  each  of  the  companies,  we 
determine  that  each  company  performed 
essentially  the  same  selling  activities  for 
all  reported  home  market  and  U.S.  sales. 
Accordingly,  we  find  that  no  level  of 
trade  differences  exist  between  any  sales 
in  either  the  home  market  or  U.S. 
market  for  either  company.  Therefore, 
all  price  comparisons  are  at  the  same 
level  of  trade  and  an  adjustment 
pursuant  to  section  773(a)(7)(A)  is 
unwarranted. 

Export  Price 

We  calculated  EP,  in  accordance  with 
subsections  772(a)  and  (c)  of  the  Act,  for 
each  of  the  respondents,  where  the 
subject  merchandise  was  sold  directly  to 
the  first  ima£Bliated  purchaser  in  the 
United  States  prior  to  importation  and 
use  of  constmcted  export  price  (CEP) 
was  not  otherwise  warranted  based  on 
the  facts  of  record. 

We  made  company-specific 
adjustments  as  follows: 

1.  Borckenstein 

For  Borckenstein,  we  calculated  EP 
based  on  packed,  CIF,  U.S.  port  prices 
to  an  unaffiliated  customer  in  the 
United  States.  Where  appropriate,  we 
made  deductions  fit>m  the  starting  price 
(gross  unit  price)  for  international 
freight  (which  included  height  from  the 
plant  to  port  of  export  and  ocean  freight) 
and  marine  insurance,  in  accordance 
with  section  772(c)(2)(A).  We  also  made 
a  deduction,  where  appropriate,  for 
rebates  that  had  been  reported  as 
commissions  by  the  respondent.  We 
reclassified  the  commissions  as  rebates 
because  the  commission  agent  is 
affiliated  with  the  U.S.  customer. 

We  have  preliminarily  rejected 
petitioner's  request  to  use  CEP  because 
we  do  not  find  the  record  to  indicate 
that  the  sole  U.S.  importer  and 
Borckenstein  are  affiliated  parties.  The 
petitioner  alleged  Borckenstein  and  its 
U.S.  importer  were  related  because  both 
parties  had  entered  into  a  joint  venture 
to  establish  a  production  facility  in  the 
United  States  and  because  of  a  close 
supplier  relationship.  Piusuant  to 
section  771(33)  of  the  Act,  we  reviewed 
Borckenstein's  relationship  with  its  U.S. 
importer  and  have  determined,  subject 
to  verification,  that  petitioner's  claim  is 
unwarranted.  There  is  no  joint  venture 
between  Borckenstein  and  its  U.S. 
importer.  In  addition,  the  evidence 
indicates  that  there  is  no  affiliation 
between  the  two  companies. 

With  respect  to  petitioner's  claim  of  a 
close  supplier  relationship,  section 


771(33)(G)  of  the  Act  provides,  inter 
alia,  that  parties  will  be  considered 
affiliated  when  one  controls  the  other.  A 
person  controls  another  person  "if  the 
person  is  legally  or  operationally  in  a 
position  to  exercise  restraint  or 
direction  over  the  other  person."  The 
SAA  further  states  that  a  company  may 
be  in  a  position  to  exercise  restraint  or 
direction  through,  among  other  things, 
"close  supplier  relationships  in  which 
the  supplier  or  buyer  becomes  reliant 
upon  die  other."  SAA  at  838.  However, 
we  find  no  close  supplier  relationship  to 
exist  between  Borckenstein  and  its  U.S. 
importer.  Borckenstein  reported  in  its 
supplemental  response  that  it  negotiated 
prices  with  the  importer,  that  the 
importer  is  free  to  purchase  rayon  yam 
bom  sources  other  than  Borckenstein, 
that  Borckenstein  is  free  to  sell  to  any 
customer  in  the  United  States,  and  that 
Borckenstein's  sales  to  its  U.S.  importer 
constitute  a  small  percentage  of  its 
overall  sales.  Borckenstein  has  also 
stated  that  there  is  no  exclusive  long- 
term  sales  contract  between  itself  and  its 
U.S.  importer. 

In  sum,  Borckenstein  and  the  U.S. 
importer  have  not  entered  into  a  joint 
venture  nor  does  a  close  supplier 
relationship  exist  between  the  two 
parties.  Therefore,  we  preliminarily 
determine  the  companies  are  not 
affiliated.  (For  further  explanation,  see 
the  memorandum  bom  Barbara  E. 
Tillman  dated  March  17. 1997,  (public 
version)  on  file  in  the  Central  Records 
Unit,  Room  B-099  of  the  Department  of 
Commerce.) 

2.  Linz 

We  calculated  EP  based  on  packed, 
delivered/duty  paid  and  f.o.b.  prices  to 
imafiUiated  customers  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  the  following  charges: 
Austrian  inland  freight  (which  included 
brokerage),  insurance  (which  included 
inland  and  marine  insurance),  ocean 
fi«ight,  U.S.  duty,  clearing  charges, 
bond  expenses,  and  U.S.  freight,  in 
accordance  with  section  772(c)(2). 

Linz  reported  that  it  did  not  borrow 
in  U.S.  dollars  during  the  POI.  In 
accordance  with  the  Department's 
policy  (see,  e.g..  Notice  of  Final  Residts 
of  Antidumping  Duty  Administrative 
Review:  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Sweden.  (61  FR  15780, 
April  9, 1996)),  we  recalcidated  the  U.S. 
imputed  credit  expense  using  the 
average  short-term  lending  rates 
published  by  the  Federal  Reserve  as 
surrogate  U.S.  interest  rates,  for 
purposes  of  making  the  circumstance  of 
sale  adjustment  for  this  expense. 


Normal  Value 

].  Borckenstein 

We  calculated  NV  based  on  packed, 
delivered  prices  to  unaffiliated 
customers.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  foreign  inland  fieight  in 
accordance  with  section  773(a)(6)(B)(ii) 
of  the  Act  and  early  payment  discounts. 
We  also  adjusted  for  differences  in 
circumstances  of  sale  for  credit 
expenses  and  export  credit  insurance 
pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act.  We  made  adjustments,  where 
appropriate,  for  physical  differences  in 
the  merchandise  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act.  In  no 
cases  did  the  difference  in  merchandise 
adjustment  for  the  comparison  product 
exceed  20  percent  of  the  U.S.  product's 
cost  of  manufactiuing.  In  addition,  in 
accordance  with  section  773(a)(6)(A) 
and  (B)  of  the  Act.  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs. 

Borckenstein  also  reported  an  amount 
upon  which  to  base  an  adjustment  for 
differences  in  quantities  sold  in  the  U.S. 
and  Austrian  markets,  pursuant  to  19 
CFR  353.55(a).  Although  Borckenstein 
claimed  that  it  incurred  differing 
manufacturing  costs  based  on  quantities 
produced,  it  was  unable  to  demonstrate, 
based  on  information  on  the  record,  that 
pricing  differences  were  related  to 
quantity.  Our  review  of  the  submitted 
prices  indicated  that  prices  did  not  vary 
based  upon  the  quantity  sold. 
Accordingly,  we  have  not  made  the 
requested  adjustment. 

As  noted  in  the  "Case  History" 
section  of  this  notice,  we  initiated  a 
COP  investigation  of  Borckenstein  on 
March  12,  1997.  Because  the  COP 
investigation  was  just  recenUy  initiated, 
we  are  unable  to  include  a  OOP  analysis 
of  Borckenstein's  home  maricet  sales  in 
this  preliminary  determination, 
however,  the  final  determination  will 
include  a  COP  analysis  of 
Borckenstein's  home  mailiet  sales. 

2.  Lira 

a.  Cost  of  Production  Analysis 

As  noted  in  the  "Case  History" 
section  above,  based  on  the  petitioner's 
allegations,  the  Department  foimd 
reasonable  grounds  to  believe  or  suspect 
that  Linz  made  sales  in  the  home  market 
at  prices  below  the  cost  of  producing  the 
merchandise.  As  a  result,  the 
Department  initiated  an  investigation  to 
determine  whether  Linz  made  home 
market  sales  during  the  POI  at  prices 
below  the  COP  in  accordance  with 
section  773(b)(1)  of  the  Act. 
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Before  making  any  fair  value 
comparisons,  we  conducted  the  COP 
analysis  described  below. 

Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  Linz's  reported  cost  of  materials 
and  fabrication  for  the  foreign  Hke 
product,  plus  amounts  for  home  market 
general  and  administrative  expenses 
("G&A")  and  packing  costs  in 
accordance  with  section  773(b)(3)  of  the 
Act.  Indirect  selling  expenses  are 
included  in  the  reported  G&A  expenses. 

Test  of  Home  Market  Prices 

We  used  the  respondent's  adjusted 
weighted-average  COP  for  the  POL  We 
compared  the  weighted-average  COP 
figures  to  home  market  sales  of  the 
foreign  like  product  as  required  under 
section  773(b)  of  the  Act,  in  order  to 
determine  whether  these  sales  had  been 
made  at  below-cost  prices  within  an 
extended  period  of  time  in  substantial 
quantities,  and  whether  the  below-cost 
prices  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
On  a  product-specific  basis,  we 
compared  the  COP  to  the  home  market 
prices,  less  any  applicable  movement 
charges  and  direct  selling  expenses. 

Results  of  COP  Test 

In  determining  whether  to  disregard 
home-market  sales  made  at  prices  below 
COP,  we  examine:  (1)  Whether,  within 
an  extended  period  of  time,  such  sales 
were  made  in  substantial  quantities,  and 
(2)  whether  such  sales  were  made  at 
prices  which  permitted  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time  in  the  normal  course  of  trade. 
Where  less  than  20  percent  (by  quantity) 
of  a  respondent's  sales  of  a  given 
product  were  at  prices  less  than  the 
COP,  we  do  not  disregard  any  below- 
cost  sales  of  that  product.  Where  20 
percent  (by  quantity)  or  more  of  a 
respondent's  sales  of  a  given  product 
during  the  POI  were  at  prices  less  than 
the  COP,  we  determine  such  sales  to 
have  been  made  in  substantial 
quantities  within  an  extended  period; 
where  we  determine  that  such  sales 
were  also  not  made  at  prices  that  permit 
recovery  of  cost  within  a  reasonable 
period,  we  disregard  the  below-cost 
sales. 

Based  on  our  COP  test,  we  found  that 
less  than  20  percent  (by  quantity)  of 
Linz's  sales  of  a  given  product  were  at 
prices  less  than  COP.  Thus,  we  did  not 
disregard  any  below-cost  sales. 
Therefore  for  matching  purposes,  export 
prices  were  compared  to  home  market 
prices  for  all  comparisons,  and 
constructed  value  (CV)  was  not 
required. 


b.  Adjustments  to  Prices 

We  calculated  NV  based  on  packed, 
delivered  prices  to  unaffiliated 
customers  and  prices  to  affiliated 
customers  where  the  sales  were  made  at 
arm's  length.  Where  appropriate,  we 
made  deductions  from  the  starting  price 
(gross  unit  price)  for  foreign  inland 
freight  and  inland  insurance,  in 
accordance  with  section  773(a)(6)(B).  In 
addition,  where  appropriate,  we 
adjusted  for  differences  in 
circumstances  of  sale  for  credit 
expenses,  post-sale  warehousing,  and 
commissions,  in  accordance  with 
section  773(a)(6)(C).  Linz  did  not  report 
home  market  indirect  selling  expenses, 
therefore,  we  were  unable  to  offset 
commissions  paid  in  the  U.S.  with 
home  market  indirect  selling  expenses. 

We  made  adjustments,  where 
appropriate,  for  physical  differences  in 
the  merchandise  in  accordance  with 
section  773{a){6)(C){ii)  of  the  Act.  In  no 
case  did  the  difference  in  merchandise 
adjustment  for  the  comparison  product 
exceed  20  percent  of  the  U.S.  product's 
cost  of  manufacturing.  In  addition,  in 
accordance  with  section  773(a)(6)(A) 
and  (B),  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs. 

Linz  also  reported  for  purposes  of  the 
difference  in  merchandise  adjustment, 
different  manufactiuing  cost  for 
identical  yams  based  on  the  machine 
which  produced  the  yam.  We  have 
recalculated  this  adjustment  based  on 
the  weighted-average  cost  for 
manufacturing  identical  yams  for  the 
POI. 

Linz  also  reported  an  amount  upon 
which  to  base  an  adjustment  for 
differences  in  quantities  sold  in  the  U.S. 
and  Austrian  markets.  Although  Linz 
claimed  that  it  incurred  differing  costs 
based  on  quantities  produced,  it  also 
stated  in  its  January  6,  1997 
supplemental  response  that  the 
application  of  its  small  quantity  price 
adjustment  is  flexible,  made  on  a  case- 
by-case  basis,  and  is  meant  only  as  a 
guideline.  Therefore,  Linz  was  unable  to 
demonstrate,  based  on  information  on 
the  record,  that  pricing  differences  were 
related  to  quantity.  Accordingly,  we 
have  not  made  the  requested 
adjustment 

Linz  was  instructed  to  provide  sales 
made  to  affiliated  weaving  mills  in 
Austria.  Sales  not  made  at  arm's-length 
were  excluded  &om  our  LTFV  analysis. 
To  test  whether  these  sales  were  made 
at  arm's  length,  we  compared  the 
starting  prices  of  sales  to  affiliated  and 
unaffiliated  customers  net  of  all 
movement  charges,  direct  selling 
expenses,  and  packing.  We  utilized  the 


99.5  percent  benchmark  ratio  used  in 
the  1993  carbon  steel  investigations  (see 
below).  Where  no  related  customer  price 
ratio  could  be  constructed  because 
identical  merchandise  was  not  sold  to 
unrelated  customers,  we  were  unable  to 
determine  that  these  sales  were  made  at 
arm's-length  and,  therefore,  excluded 
them  from  our  LTFV  analysis.  See,  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina  (58  FR 
37062,  37077  (July  9, 1993.)) 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales.  The  official  rates  are 
based  on  rates  certified  by  the  Federal 
Reserve  Bank. 

Section  773A(a)  of  the  Act  directs  the 
Department  to  convert  foreign 
currencies  based  on  the  dollar  exchange 
rate  in  effect  on  the  date  of  sale  of  the 
subject  merchandise,  except  if  it  is 
established  that  a  currency  transaction 
on  forward  markets  is  directly  linked  to 
an  export  sale.  When  a  company 
demonstrates  that  a  sale  on  forward 
markets  is  direcUy  linked  to  a  particular 
export  sale  in  order  to  minimize  its 
exposure  to  exchange  rate  losses,  the 
Department  will  use  the  rate  of 
exchange  in  the  forward  currency  sale 
agreement. 

Section  773A(a)  also  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  Quctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
exists,  we  substitute  the  benchmark  rate 
for  the  daily  rate,  in  accordance  with 
established  practice.  Further,  section 
773A(b)  directs  the  E)epartment  to  allow 
a  60-day  adjustment  period  when  a 
currency  has  undergone  a  sustained 
movement.  A  sustained  movement  has 
occurred  when  the  weekly  average  of 
actual  daily  rates  exceeds  the  weekly 
average  of  benchmark  rates  by  more 
than  five  percent  for  eight  consecutive 
weeks.  (For  an  explanation  of  this 
method,  see  Policy  Bulletin  96-1: 
Currency  Conversions  (61  FR  9434, 
March  8, 1996.))  Such  an  adjustment 
period  is  required  only  when  a  foreign 
currency  is  appreciating  against  the  U.S. 
dollar.  "The  use  of  an  adjustment  period 
was  not  warranted  in  this  case  because 
the  Austrian  schilling  did  not  undergo 
a  sustained  appreciation. 


Verification 

As  provided  in  section  782(1)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  withdrawn  bom  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amoimt~by  which  the  NV 
exceeds  the  export  price,  as  indicated  in 
the  chart  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 


Exporter/Manufacturer 

Weighted- 
average 

margin  per- 
ceiiritage 

G.  Borckenstein  und  Sohn  

Linz  TextJI  GmbH  

4.77 
10.83 

All  Others 

7.93 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination,  whether  these  imports 
are  materially  injuring,  or  threatening 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  June  16, 
1997,  and  rebuttal  briefs  no  later  than 
June  23, 1997.  A  list  of  authorities  used 
and  an  executive  summary  of  issues 
should  accompany  any  briefs  submitted 
to  the  Department.  .Such  sunmiary 
should  be  limited  to  five  pages  total, 
including  footnotes.  In  accordance  with 
section  774  of  the  Act,  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportimity  to 
comment  on  argiunents  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  be  held  on  June  26,  1997,  at  2:00 
p.m.  in  room  1414  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 


Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefo.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act 

Dated:  March  18, 1997. 
Robert  S.  LaRnsM, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-7591  Filed  3-25-97;  8:45  am] 
BHJJNG  COOE  381CM>S-P 


National  Oceanic  and  Atmospheric 
Administration 

P.O.032097B] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  three  applications  for 

scientific  research  permits  (P632,  P638, 

P642). 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  California,  Department  of 
Transportation,  District  4,  in  Oakland, 
CA  (CalTrans  4),  Michael  H.  Fawcett  in 
Bodega  Bay,  CA,  and  the  University  of 
California,  Davis,  Bodega  Marine 
Laboratory  in  Bodega  Bay,  CA  (BML) 
have  applied  in  due  form  for  permits 
authorizing  takes  of  a  threatened  species 
for  scientific  research  purposes. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  these 
applications  must  be  received  on  or 
before  April  25.  1997. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Protected  Species  Division,  NMFS, 
777  Sonoma  Avenue,  Room  325,  Santa 
Rosa,  CA  95404-6528  (707-575-6066). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 


the  Protected  Species  Division  in  Santa 
Rosa,  CA. 

SUPPI.EMENTARY  INFORMATION:  CalTrans 
4,  Michael  Fawcett,  and  BML  request 
permits  under  the  authority  of  section 
10  of  the  Endangered  Species  Act  of 
1973  (ESA)  (16  U.S.C.  1531-1543)  and 
the  NMFS  regulations  governing  ESA- 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-227). 

CalTrans  4  (P632)  requests  a  five-year 
permit  for  takes  of  adult  and  juvenile, 
threatened,  central  California  coast  coho 
salmon  [Oncorhynchus  kisutcb)  * 

associated  with  fish  population  and 
habitat  studies  throughout  Sonoma, 
Marin,  San  Francisco,  and  San  Mateo 
Counties.  The  studies  consist  of  three 
assessment  tasks  for  which  ESA-listed 
fish  are  proposed  to  be  taken:  (1) 
Presence/absence,  (2)  population 
estimates,  and  (3)  habitat  quality 
evaluation.  ESA-listed  fish  are  proposed 
to  be  observed  or  captured, 
anesthetized,  handled,  allowed  to 
recover  from  the  anesthetic,  and 
released  or  captured  and  sacrificed. 
Indirect  mortalities  associated  with 
research  activities  are  also  requested. 

Michael  Fawcett  (P638)  requests  a 
five-year  permit  for  takes  of  adult  and 
juvenile,  threatened,  central  California 
coast  coho  salmon  (Oncorhynchus 
kisutch)  associated  with  fish  population 
and  habitat  studies  in  the  Russian  River 
and  Salmon  Creek  drainages  of  Sonoma 
County.  The  studies  consist  of  three 
assessment  tasks  for  which  ESA-listed 
fish  are  proposed  to  be  taken:  (1) 
Presence/absence,  (2)  population 
estimates,  and  (3)  habitat  quality 
evaluation.  ESA-listed  fish  are  proposed 
to  be  observed  or  captured, 
anesthetized,  handled,  allowed  to 
recover  bom  the  anesthetic,  and 
released.  Indirect  mortalities  associated 
with  research  activities  are  also 
requested. 

BML  (P642)  requests  a  five-year 
permit  for  takes  of  adult  and  juvenile, 
threatened,  central  California  coast  coho 
salmon  (Oncorhynchus  kisutch] 
associated  with  ongoing  genetic 
population  inventories  throughout  the 
Evolutionarily  Significant  Unit.  ESA- 
listed  adult  carcasses  are  proposed  to  be 
sampled  for  small  (less  than  ^/i  ax.  cm) 
tissues  wherever  the  carcasses  are 
found.  ESA-listed  juvenile  fish  are 
proposed  to  be  collected  for  the 
acquisition  of  small  (less  than  1  sq.  mm) 
non-lethal  caudal  fin  tissue  samples,  in 
conjunction  with  the  California 
Department  of  Fish  and  Game's 
population  surveys.  ESA-listed 
juveniles  will  be  captured,  anesthetized, 
handled,  allowed  to  recover  from  the 
anesthetic,  and  released.  ESA-listed 


IMI 
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juvenile  indirect  mortalities  are  also 
requested. 

Those  individuals  requesting  a 
hearing  on  any  of  the  requests  for  a 
permit  should  set  out  the  specific 
reasons  why  a  hearing  would  be 
appropriate  (see  ADDRESSES).  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  NOAA.  All 
statements  and  opinions  contained  in 
the  above  application  summaries  are 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  March  20.  1997. 
Joaeph  R.  Blnm, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  97-7718  Filed  3-25-97;  8:45  am] 

MUMQ  COOE  3B10-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Rber  Textile 
Products  Produced  or  Manufactured  In 
Indonesia 

March  20. 1997. 

AGBICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


HTECnVE  DATE:  March  27,  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  [)epartment  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  f)ort  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPiaiENTAlY  MFORMATION: 

AwAarttf.  Executive  Order  11651  of  Maich 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854):  Uruguay  Round  Agreements 
Act 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  special  shift  and  traditional  folklore 
products  made  from  handloomed 
fabrics. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 


Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17,  1996).  Also 
see  61  FR  64505,  published  on 
December  5,  1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb. 

Chairman ,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  20, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29,  1996.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactiued  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  1997  and  extends 
tluough  December  31.  1997. 

Effective  on  March  27,  1997,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  under  the  terms  of  the  Urugiiay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Levels  in  Group  I 
219 


313 


314 


317/617/326 


Adjusted  twelve-month 
limit' 


331/631  

334/335 

336/636 

340/640 

341  

342/642 

347/348 

35a«50 

351/651  

625/826^27/628/ 
629-02. 

634/635 

641  , 


647/648 3,058,483  dozen 


8,448,450  square  me- 
ters. 

15,516.753  square 
meters. 

54,099,000  square 
meters. 

23.566.026  square 
meters  of  which  not 
more  than  3,527,368 
square  meters  shall 
be  in  Category  326. 

1.821,018  dozen  pairs. 

210.930  dozen. 

557.702  dozen. 

1,443.002  dozen. 

843,718  dozen. 

331.965  dozen. 

1.460.645  dozen. 

162.026  dozen. 

455.911  dozen. 

25.000.086  square 
meters 

280,561  dozen. 

2,138,856  dozen. 


'Categones  625/626/627/628;  Category 
629-0:  all  HTS  numbers  except  5408.34.9085 
and  5516.24.0085. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.97-7657  Filed  3-25-97:  8:45  am) 

SaUNQCOOE  3S10-tm-F 


'The  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  Oecemt>er 
31.  1996.  ^^ 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0129] 

Proposed  Collection;  Comment 
Request  Entitled  Cost  Accounting 
Standards  Administration 

AGENOES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0129). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  die  Federal 
Acquisition  Regulation  (I^AR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Cost  Accounting  Standards 
Administration.  This  OMB  clearance 
cunentiy  expires  on  May  31, 1997. 

DATES:  Comment  Due  Date:  May  27, 
1997. 

AOORESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
'obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18Ui  &  F  Streets, 
NW,  Room  4037,  Washington.  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0129  in  all  correspondence.  . 

FOR  FURTHER  tNFORMATKM  CONTACT: 
Jeremy  Olson,  Federal  Acquisition 
Policy  Division.  GSA  (202)  501-3221. 


SUPPI.EMENTARY  INFORMATION: 

A.  Purpose 

FAR  30.6  and  52.230-5  include 
pertinent  rules  and  regulations  related 
to  the  Cost  Accoimting  Standards  along 
with  necessary  administrative  policies 
and  procedures.  These  administrative 
policies  require  certain  contractors  to 
submit  cost  impact  estimates  and 
descriptions  in  cost  accounting 
practices  and  also  to  provide 
information  on  CAS-covered 
subcontractors. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .05  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  aimual  reporting  burden  is 
estimated  as  follows:  Respondents.  500; 
responses  per  respondent,  50;  total 
annual  responses,  25,000:  preparation 
hours  per  response,  .05;  and  total 
response  burden  hours,  1,250. 

Dated:  March  21, 1997. 
Sharon  A.  Kiaer. 
FAB  Secretariat. 

(FR  Doc.  97-7623  Filed  3-25-97;  8:45  am] 
BtUJNOCOOE  a820-EP-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Disposal  and  Reuse  of 
Land  and  Facilities  at  Naval  Air  Station 
Bartiers  Point,  Hawaii 

summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969.  as  implemented  by 
the  Coimcil  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508). 
the  Navy  announces  its  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  the  proposed  disposal  and 
reuse  of  land  and  facilities  at  Naval  Air 
Station  (NAS)  Barbers  Point.  Hawaii. 
The  Navy  is  the  lead  agency  for  the 
NEPA  documentation,  and  the  U.S. 
Department  of  Transportation.  Federal 
Aviation  Administration  (FAA)  is  the 
cooperating  agency.  The  EIS  will  be 
prepared  in  compliance  with  the  1993 
Base  Realignment  and  Closure  (BRAC) 
directive  bom  Congress  to  close  NAS 
Barbers  Point.  The  property  will  be 
disposed  of  in  accordance  with  the 
provisions  of  the  Defense  Base  Closure 
and  ReaUgnment  Act  (Public  Law  101- 
510)  of  1990  as  amended,  and 


applicable  federal  property  disposal 
regulations.  NAS  Barbers  Point  will 
close  in  July  1999. 

The  proposed  action  is  the  disposal  of 
approximately  2,100  acres  of  property 
on  NAS  Barbers  Point.  The  EIS  vrill 
address  long-term  plans  for  reuse  of  this 
property.  Potential  long-term  reuse 
alternatives  have  been  identified  by  the 
Local  Reuse  Authority  (LRA),  i.e.,  the 
•  State  of  Hawaii,  through  a  planning 
process  carried  out  by  the  NAS  Barbers 
Point  Redevelopment  Commission.  The 
reuse  plan  was  approved  by  the 
Governor  of  Hawaii  on  January  23. 1997. 

Excluded  from  consideration  in  this 
EIS  are  the  areas  being  retained  by  the 
Navy.  Coast  Guard.  National  Guard,  and 
the  Federal  Aviation  Administration. 
The  Navy  is  retaining  family  hotising 
and  support  facilities,  the  commissary, 
the  Public  Works  Center  compound,  the 
biosolids  treatment  and  disposal 
facility,  the  golf  course,  and  portion  of 
the  beach  recreation  areas. 

The  EIS  will  analyze  potentially 
significant  impacts  of  the  LRA's  reuse 
plan  and  reasonable  alternatives.  The 
LRA's  reuse  plan  features  a  general 
reliever  airport  with  a  crosswind 
runway  and  large  areas  devoted  to  park 
and  recreation  use.  Sites  are  provided  to 
the  Department  of  Hawaii  Home  Lands 
for  residential,  commercial,  and 
industrial  uses.  Commercial  activities 
would  include  a  raceway  complex, 
marine  park,  and  festival  center.  Lands 
are  also  set  aside  to  accommodate 
homeless  providers.  Various 
infrastructure  improvements  woidd  be 
required  to  support  the  redevelopment, 
including  roadways,  water  distribution, 
sanitary  sewer,  storm  drainage, 
telephone,  and  electrical  systems. 

During  its  planning  process,  the  LRA 
considered  numerous  scenarios  and 
narrowed  them  down  to  three  options: 
two  with  a  general  reliever  airport  and 
one  without  an  airport.  The  basic 
difference  between  the  two  airport 
scenarios  is  size.  The  "maximum 
airport"  alternative  has  a  cross-nmway 
configuration  on  more  than  800  acres, 
while  the  "minimum  airport"  scenario 
calls  for  a  single  nmway  airport  on 
approximately  550  acres.  The  no  airport 
scenario  designates  the  majority  of  land 
(more  than  1.000  acres)  to  park  and 
recreation  use.  The  "no  action" 
alternative  assumes  no  reuse 
improvements  and  continued  closure  of 
the  lands  to  the  public. 

Environmental  issues  to  be  addressed 
will  include,  but  not  be  limited  to,  land 
use  conflicts  and  constraints  such  as 
noise,  air  quality,  traffic,  aviation 
operations,  potentially  contaminated 
sites,  functional  compatibility  of 
operations,  potential  impacts  of 
redevelopment  on  cultural  and  natural 


resources,  adequacy  of  infrastructiu« 
and  public  services,  and  socioeconomic 
impacts.  Direct,  indirect,  and 
cumulative  impacts  will  be  analyzed. 
Mitigation  measures  will  be  developed 
as  reqtiired. 

ADDRESSES:  The  Navy  will  initiate  a 
scoping  process  to  identify  potentially 
significant  issues  to  be  studied  in  the 
EIS,  and  to  identify  and  notify 
interested  and  affected  parties  relative 
to  this  action.  Two  public  scoping 
meetings  will  be  held,  one  on 
Wednesday,  April  16. 1997  at 
Washington  Intermediate  School 
Cafeteria.  1633  South  King  Street, 
Honolulu,  HI  96826;  and  a  second  on 
Thursday,  April  17, 1997  at  the  Lauhala 
Room,  Paradise  West  Qub.  NAS  Barbers 
Point  Both  meetings  will  start  at  7:00 
pm.  Each  meeting  will  open  with  a  short 
presentation  on  the  purpose  of  the 
action  and  the  alternatives  to  be 
evaluated,  followed  by  a  period  for 
public  comment.  It  is  important  that 
interested  agencies,  individuals,  and 
organizations  take  this  opjxjrtunity  to 
clearly  describe  specific  issues  or  topics 
that  the  EIS  shoidd  address.  To  allow 
time  for  all  views  to  be  shared,  each 
spealiLer  will  be  limited  to  three  minutes. 
Written  statements  may  also  be 
submitted  at  the  meetings. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Written  statements  and/or  questions 
regarding  the  scoping  process  should  be 
mailed  no  later  than  Wednesday,  April 
30, 1997  to  Mr.  Fred  Minato  (Code  231), 
Pacific  Division,  Naval  Facilities 
Engineering  Command,  Pearl  Harbor,  HI 
96860-7300,  telephone  (808)  471-9338; 
{ax  (808) 474-4890. 

Dated:  March  20, 1997. 
D^Koenig. 

LCDR.  fAGC.  USN.  Federal  Register  Liaison 
Officer. 

[FR  Doc.  97-7614  Filed  3-25-97;  8:45  am) 
BMXMOCOOE  3t1»-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 

ACTION:  Submission  for  OMB  review; 
comment  request 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  25, 
1997. 


IMI 
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ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  infomuition  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education.  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 
FOR  FURTHER  MFORMATKM  COWTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLOOITARY  INFORMATKM:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
■  consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  March  20, 1997. 
Gloria  Pariwr. 

Director.  Information  Resources  Management 
Croup. 

Office  of  Special  Education  and 
Behabilitative  Services 

Type  of  Review:  Extension. 
Title:  List  of  Hearing  Officers — 
Recordkeeping. 


Frequency:  On  occasion. 

Affected  Public:  State,  local  or  Tribal 
Gov't  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 
Responses:  1,600 
Burden  Hours:  1 ,600 

Abstract:  Under  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act,  each  local  educational  agency 
receiving  Part  B  funds  must  keep  a  list 
of  persons  who  serve  as  hearing  officers 
along  with  their  qualifications.  The  list 
serves  to  provide  interested  parties  of 
the  background  of  hearing  officers. 

(FR  Doc.  97-7584  Filed  3-25-97;  8:45  am] 
BtUJNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Notice  of  Solicitation  for  Rnancial 
Assistance  Number  DE-PS07- 
97ID13520— Geothertnal  Power 
Initiative 

AGENCY:  Idaho  Operations  Office.  DOE. 
summary:  The  U.S.  Department  of 
Energy  (DOE),  Idaho  Operations  Office 
(ID)  is  seeking  cost  shared  applications 
that  promote  the  commercialization  of 
geothermal  energy  and  result  in  a  near- 
term  increase  in  the  amount  of  electrical 
power  generated  from  geothermal 
energy  in  the  United  States. 
Applications  are  being  solicited  in  two 
areas:  (1)  Projects  that  will  result  in  new 
geothermal  power  production  either 
bom  new  plants  or  from  retrofits  to 
existing  plants;  or  (2)  research  and 
development  of  technologies  that  will 
improve  performance  or  reduce  the 
costs  associated  with  geothermal  power 
plants.  Approximately  $1,100,000  in 
federal  hinds  is  available  to  fimd  the 
selected  project(s)  under  this 
solicitation.  DOE  anticipates  making 
one  or  more  cooperative  agreement 
awards  for  projects  with  durations  of 
three  years  or  less.  A  minimum  of  50% 
non-federal  cost  share  is  required  for 
new  or  retrofit  power  plant  power 
production  projects.  A  minimum  of 
20%  non-federal  cost  share  is  required 
for  geothermal  research  and 
development  projects.  Collaborations 
between  industry,  national  laboratory, 
and  university  participants  are 
encouraged. 

FOR  FURTHER  INFORMATION  CONTACT: 
Trudy  Thome,  Contract  Specialist; 
Procurement  Services  Division;  U.S. 
DOE.  Idaho  Operations  Office.  850 
Energy  Drive.  MS  1221,  Idaho  Falls,  ED 
83401-1563;  telephone  (208) 526-9519; 
E-mail  thorneta9inel.gov. 
SUPP1.EMCNTARY  INFORMATION:  The 
statutory  authority  for  the  program  is 


Geothermal  Energy  Research, 
Development  and  Demonstration  (Pub. 
L.  93-410),  and  the  Energy  Poficy  Act  of 
1992  (Pub.  L.  102^86,  as  amended  by 
Pub.  L.  103-437  on  November  2,  1994). 
The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number  for  this 
program  is  81.087.  The  solicitation  text 
is  expected  to  be  posted  on  the  DOE-ID 
Procurement  Services  Division  home 
page  on  or  about  March  ?5. 1997,  and 
may  be  accessed  using  Universal 
Resource  Locator  address  http:// 
www.inel.gov/doeid/solicit.html. 
Application  package  forms  will  not  be 
included  on  the  home  page  and  should 
be  requested  from  the  contract 
specialist.  Requests  for  application 
packages  must  be  written.  Include 
company  name,  mailing  address,  point 
of  contact,  telephone  number,  and  fax 
number.  Write  to  the  contract  specialist 
at  the  address  above,  via  fax  number 
(208)  526-5548,  or  via  E-mail  to 
thometa@inel.gov. 

Issued  in  Idaho  Falls,  Idaho,  on  March  19. 
1997. 

Brad  G.  Baner, 

Acting  Director,  Procurement  Sennces 
Division. 

IFR  Doc.  97-7608  Filed  3-25-97;  8:45  am] 
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Environtnental  Management  Site- 
Specific  Advisory  Board.  Department 
of  Energy,  Los  Alamos  National 
Lat}oratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Los  Alamos  National 
Laboratory. 

DATES:  Tuesday.  April  8,  1997:  6:30 
p.m.-9:30  p.m.;  8:00  p.m.  to  8:15  p.m. 
(public  comment  session). 
ADDRESSES:  Northern  New  Mexico 
Community  College,  1002  North  Onate 
Street,  Espanola.  New  Mexico  87532. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ann  DuBois,  Los  Alamos  National 
Laboratory  Citizens'  Advisory  Board 
Support,  Northern  New  Mexico 
Community  College,  1002  Onate  Street, 
Espanola,  NM  87352,  (800)753-8970.  or 
(505)753-8970,  or  (505)262-1800. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommendations  to  DOE  and  its 


regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  Tuesday.  April  8. 
1997. 

6:30  p.m.    Call  to  Order  and 
Welcome 

7:00  p.m.     Old  Business 

8:00  p.m.     Public  Comment 

8:15  p.m.     New  Business 

9:30  p.m.     Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ms.  Aim  DuBois,  at  (800)  753- 
8970.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  This  notice  is  being 
published  less  than  15  days  before  the 
date  of  the  meeting  due  to  programmatic 
issues  that  needed  to  be  resolved  prior 
to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  by  writing  to  Herman 
Le-Doux,  Department  of  Energy,  Los 
Alamos  Area  Office,  528  35th  Street.  Los 
Alamos.  NM  87185-5400. 

Issued  at  Washington,  DC  on  March  20, 
1997 
Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

IFR  Doc.  97-7611  Filed  3-25-97;  8:45  am] 
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Environmental  Management  Site- 
Specific  Advisory  Board.  Rocky  Flats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats. 
DATES:  Thursday,  April  3,  1997;  6:00 
pm-9:30  pm. 

ADDRESSES:  Westminster  City  Hall 
(Lower-level  Multi-purpose  Room), 
4800  West  92nd  Avenue,  Westminster, 
CO. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  EM 
SSAB-Rocky  Flats,  9035  North 
Wadsworth  Parkway,  Suite  2250, 
Westminster.  CO  80021.  phone:  (303) 
420-7855.  Cax:  (303)  420-7579. 


SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

(1)  The  Board  will  discuss  several 
topics  at  this  meeting,  including 
privatization  of  work  at  Rocky  Flats,  and 
radioactive  waste  transportation  issues. 

(2)  Board  members  will  consider 
approval  of  a  recommendation  that  the 
Etepartment  of  Energy  perform  an 
assessment  of  the  new  management 
contract  in  use  at  the  site. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  faciUtate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
This  notice  is  being  published  less  than 
15  days  in  advance  of  the  meeting  due 
to  programmatic  issues  that  needed  to 
be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  at  the  Public  Reading 
Room  located  at  the  Board's  office  at 
9035  North  Wadsworth  Parkway.  Suite 
2250.  Westminster,  CO  80021; 
telephone  (303)  420-7855.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  am  to  4:00  pm  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  Board's  office  address 
or  telephone  number  Usted  above. 

Issued  at  Washington,  DC  on  March  21, 
1997. 

Rachel  M.  Samuel. 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
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Environmental  Management  Site- 
Specific  Advisory  Board,  Monticello 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY;  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 


(Pub  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Board  Committee  Meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board.  Monticello 
Site. 

DATE  AND  TME:  Tuesday.  April  15, 1997, 
7:00  p.m.-9:00  p.m. 

ADDRESSES:  San  )uan  County 
Courthouse,  2nd  Floor  Conference 
Room,  117  South  Main,  Monticello. 
Utah  84535. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Audrey  Berry,  Public  Affairs  Specialist, 
Department  of  Energy  Grand  Junction 
Projects  Office,  P.O.  Box  2567,  Grand 
Junction.  CO,  81502  (303)  248-7727. 

SUPPI^MENTARY  MFORMATKM: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  advise  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  Update  on  Millsite  ~ 
remediation;  noise,  lights,  and  dust 
issues;  reports  from  subcommittees  on 
local  training  and  hiring,  health  and 
safety,  and  future  land  use. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Audrey  Berry's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  conunent  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  by  writing  to  Audrey 
Berry.  Department  of  Energy  Grand 
Junction  Projects  Office.  P.O.  Box  2567, 
Grand  Junction.  CO  81502.  or  by  calling 
her  at  (303)  248-7727. 

Issued  at  Washington.  DC  on  March  21, 
1997. 
Rachel  M.  Samuel, 

A  ding  Depu  ty  A  dvisory  Committee 

Management  Officer. 

[FR  Doc.  97-7613  Filed  3-25-97;  8:45  am] 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  DH-009] 

Energy  Conservation  Program  for 
Consamer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Vented  Home  Heating  Equipment  Test 
Procedure  to  Hunter  Energy  and 
Tecfinoiogy  Inc. 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Decision  and  order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  DH-009) 
granting  a  Waiver  to  Hunter  Energy  and 
Technology  Inc.  (Hunter)  from  the 
existing  Department  of  Energy  (DOE  or 
Department)  test  procedure  for  vented 
home  heating  equipment.  The 
Department  is  granting  Hunter's  Petition 
for  Waiver  regarding  the  use  of  pilot 
light  energy  consimiption  in  calculating 
the  Annual  Fuel  Utilization  Efficiency 
(AFUE)  for  its  models  FI25H.  HDS2000. 
HDV30E,  HDV2500,  PW20,  PW35, 
PW50,  HFI30.  HFS40,  HWF15,  and 
HWF30  manually  controlled  vented 
heaters. 

FOA  FURTHER  INFORMATION  CONTACT: 

Mr.  William  W.  Hui.  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Mail  Station 
EE-43,  Forrestal  Building,  1000 
hidependence  Avenue,  SW., 
Washington,  DC,  20585-0121,  (202) 
586-9145:  or 

Mr.  Eugene  Margolis,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0103, 
(202) 586-9507. 

SUPPLEMENTARY  MR3RMAT10N:  In 
accordance  with  Title  10  CFR  430.27(j), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  Hunter  has 
been  granted  a  Waiver  for  its  models 
FI25H.  HDS2000,  HDV30E,  HDV2500, 
PW20,  PW35.  PW50,  HFI30,  HFS40. 
HWF15,  and  HWF30  manually 
controlled  vented  heaters,  permitting 
the  company  to  use  an  alternate  test 
method  in  determining  AFUE. 


Issued  in  Wosliington,  DC,  on  March  19. 
1997. 

Christine  A.  Errin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Decision  and  Order 

Department  of  Energy 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

In  the  matter  of:  Hunter  Energy  and 
Technology  Inc.  (Case  No.  DH-009). 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act,  Public  Law  94-163.  89  Stat.  917,  as 
amended  (EPCA),  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  vented  home 
heating  equipment.  The  intent  of  the 
test  procedures  is  to  provide  a 
comp>arable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions,  and 
will  determine  whether  a  product 
complies  with  the  applicable  energy 
conservation  standard.  These  test 
procedures  appear  at  Tide  10  CFR  Part 
430,  Subpart  B. 

The  Dep^lment  amended  the 
prescribed  test  procedures  by  adding 
Tide  10  CFR  430.27  to  create  a  waiver 
process,  45  FR  64108  (September  26, 
1980).  Thereafter,  DOE  further  amended 
its  appliance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures,  51  FR  42823 
(November  26,  1986). 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  maimer  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

Hunter  filed  a  "Petition  for  Waiver," 
dated  October  22.  1996.  in  accordance 
with  section  430.27  of  Tide  10  CFR  Part 


430.  The  [Department  published  in  the 
Federal  Register  on  January  29, 1997, 
Hunter's  Petition  and  solicited 
comments,  data  and  information 
respecting  the  Petition,  62  FR  4274 
Oanuary  29, 1997).  Hunter  also  filed  an 
"Application  for  Interim  Waiver"  under 
section  430.27(b)(2),  which  DOE  granted 
on  January  22.  1997,  62  FR  4274 
(January  29, 1997). 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  The 
Department  consulted  with  The  Federal 
Trade  Commission  (FTC)  concerning  the 
Hunter  Petition.  The  FTC  does  not  have 
any  objections  to  the  issuance  of  the 
waiver  to  Hunter. 

Assertions  and  Determinations 

Hunter's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  regarding  the 
use  of  pilot  light  energy  consumption  in 
calculating  the  AFUE.  The  DOE  test 
provisions  in  section  3.5  of  Tide  10  CFR 
Part' 430,  Subpart  B,  Apf)endix  O  require 
measurement  of  energy  input  rate  to  the 
pilot  light  (Qp)  with  an  error  no  greater 
than  3  percent  for  vented  heaters,  and 
use  of  this  data  in  section  4.2.6  for  the 
calculation  of  AFUE  using  the  formula: 
AFUE  =  [4400TissTluCi„-™,l/ 

[4400TlssQin-m«+  2.5(4600hluQpl. 
Himter  requests  that,  in  essence,  it  be 
allowed  to  delete  Qp  and,  accordingly, 
the  (2.5(4600 )^Q|.J  term  in  the 
calculation  of  AFUE.  Hunter  states  that 
its  models  F125H,  HDS2000,  HDV30E, 
HDV2500.  PW20,  PW35,  PW50,  HFI30, 
HFS40,  HWF15,  and  HWF30  manually 
controlled  vented  heaters  are  designed 
with  a  transient  pilot  which  is  to  be 
turned  off  by  the  user  when  the  heater 
is  not  in  use. 

The  control  knob  on  the  combination 
gas  control  in  these  heaters  has  three 
positions:  "OFF,"  "PILOT."  and  "ON." 
Gas  flow  to  the  pilot  is  obtained  by 
rotating  the  control  knob  from  "OFF"  to 
"PILOT."  depressing  the  knob,  holding 
in,  pressing  the  piezo  igniter.  When  the 
pilot  heats  a  thermocouple  element, 
sufficient  voltage  is  supplied  to  the 
combination  gas  control  for  the  pilot  to 
remain  lit  when  the  knob  is  released 
and  turned  to  the  "ON"  position.  The 
main  burner  can  then  be  ignited  by 
moving  an  ON/OFF  switch  to  the  "ON" 
position.  Instructions  to  users  to  tiun 
the  gas  control  knob  to  the  "OFF" 
position  when  the  heater  is  not  in  use, 
which  automatically  ttims  off  the  pilot, 
are  provided  in  the  User's  Instruction     - 
Manual  and  on  a  label  affixed  to  the 
appliance.  If  the  manufacturer's 
instructions  are  observed  by  the  user, 
the  pilot  light  will  not  be  left  on.  Since 
the  current  DOE  test  procedure  does  not 
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address  this  issue,  and  since  others  have 
received  the  same  waiver  under  the 
same  circumstances.  Hunter  asks  that 
the  Waiver  be  granted.  Previous 
Petitions  for  Waiver  under  the  same 
circumstances  have  been  granted  by 
DOE  to  Appalachian  Stove  and 
Fabricators,  Inc.,  56  FR  51711  (October 
15, 1991);  Valor  Inc..  56  FR  51714 
(October  15, 1991);  CFM  International 
Inc.,  61  FR  17287  (April  19, 1996); 
Vermont  Castings,  Inc.,  61  FR  17290 
(April  19, 1996);  Superior  Fireplace 
Company.  61  FR  17885  (April  23, 1996); 
Vermont  Castings,  Inc.,  61  FR  57857 
(November  8.  1996);  and  Heat-N-Glo,  61 
FR  64519  (December  5, 1996). 

Based  on  DOE's  review  of  how 
Hunter's  models  FI25H,  HDS2000, 
HDV30E,  HDV2500,  PW20,  PW35, 
PW50,  HFI30,  HFS40.  HWF15,  and 
HWF30  manually  controlled  vented 
heaters  operate  and  the  fact  that  if  the 
manufacturer's  instructions  are 
followed,  the  pilot  light  will  not  be  left 
on,  DOE  grants  Hunter  its  Petition  for 
Waiver  to  exclude  the  pilot  light  energy 
input  in  the  calcidation  of  AFUE. 

This  decision  is  subject  to  the 
condition  that  the  heaters  shaU  have  an 
easily  read  label  near  the  gas  control 
knob  instructing  the  user  to  turn  the 
valve  to  the  off-position  when  the 
heaters  are  not  in  use. 

It  is.  therefore,  ordered  That; 

(1)  Tlie  "Petition  for  Waiver"  filed  by 
Himter  Energy  and  Technology  Inc. 
(Case  No.  DH-009)  is  hereby  granted  as 
set  forth  in  paragraph  (2)  below,  sub)ect 
to  the  provisions  of  paragraphs  (3),  (4), 
and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  O  of  Tide  10 
CFR  Part  430,  Subpart  B,  Hunter  Energy 
and  Technology  Inc.  shall  be  permitted 
to  test  its  models  FI25H,  HDS2000. 
HDV30E,  HDV2500,  PW20,  PW35, 
PW50,  HnaO,  HFS40,  HWF15,  and 
HWF30  manually  controlled  vented 
heaters  on  the  basis  of  the  test 
procedure  specified  in  Tide  10  CFR  Part 
430,  with  modifications  set  forth  below: 

(i)  Delete  paragraph  3.5  of  Appendix 
O. 

(ii)  Delete  paragraph  4.2.6  of 
Appendix  O  and  replace  with  the 
following  paragraph: 

4.2.6    Anniul  Fuel  Utilization 
Efficiency.  For  manually  controlled 
vented  heaters,  calculate  the  Annual 
Fuel  Utilization  Efficiency  (AFUE)  as  a 
percent  and  defined  as: 
AFUE  =  Ti„ 

Where  t).  is  defined  in  section  4.2.5  of 
this  appendix. 

(iii)  With  the  exception  of  the 
modiJBcation  set  forth  above.  Hunter 
Energy  and  Technology  Inc.  shall 


comply  in  all  respects  with  the  test 
procedures  specified  in  Appendix  O  of 
Tide  10  CFR  Part  430,  Subpart  B. 

(3)  The  Waiver  shall  remain  in  effiact 
from  the  date  of  issuance  of  this  Order 
imtil  DOE  prescribes  final  test 
procedures  appropriate  to  models 
FI25H,  HDS2000.  HDV30E,  HDV2500. 
PW20,  PW35,  PW50,  HFI30.  HFS40. 
HWF15,  and  HWF30  manually 
controlled  vented  heaters  manufiactured 
by  Hunter  Energy  and  Technology,  Inc. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  docimientary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  tie  revoked  or  modified  at  any  time 
upon  a  determination  that  a  factual 
basis  underlying  the  Petition  is 
incorrect. 

(5)  Effective  March  19. 1997,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  Hunter  Energy  and  Technology, 
hic.  on  January  22, 1997,  62  FR  4274 
(January  29, 1997).  (Case  No.  DH-009). 

Issued  in  Washington.  DC,  on  March  19, 
1997. 

Christiiw  A.  Errio. 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Doc.  97-7610  Filed  3-25-97;  8:45  am) 
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Energy  Conservation  Progfwn  for 
ConsunMr  Products:  Decision  and 
Order  Granting  a  Waivar  From  tita 
Vented  Itonte  HaaMng  Equipmant  Taot 
Procedure  to  WoH  Steal  Ud. 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Decision  and  order. 


r:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  DH-010) 
granting  a  Waiver  to  Wolf  Steel  Ltd. 
(Wolf  Steel)  from  the  existing 
Department  of  Energy  (DOE  or 
Department)  test  procedure  for  vented 
home  heating  equipment  The 
Department  is  granting  Wolf  Steel's 
Petition  for  Waiver  regarding  the  use  of 
pUot  light  energy  consumption  in 
calculating  the  Annual  Fuel  Utilization 
Efficiency  (AFUE)  for  its  models  GD22, 
GD27,  GD3200,  GD3200B.  GD40. 
CI3014B.  GI3014,  GI3600,  GS3500, 
GDS3700,  GDS50,  GS50,  GDI50.  and 
GD45  manually  controlled  vented 
heaters. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 

Mr.  William  W.  Hui,  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 


EE-43,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0121,  (202) 
586-9145;  or 
Mr.  Eugene  Margolis,  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585-0103. 
(202) 586-9507. 
SUPPiaiBfTARY  MFORMATKM:  In 
accordance  with  Tide  10  CFR  430.27(j). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  Wolf  Steel 
has  been  granted  a  Waiver  for  its  models 
GD22.  GD27,  GD3200,  GD3200B,  (3)40. 
GI3014B,  GI3014,  GI3600,  GS3500, 
GDS37O0,  GDS50,  GS50,  GDI50,  and 
GD45  manually  controlled  vented 
heaters,  permitting  the  company  to  use 
an  alternate  test  method  in  determining 
AFUE. 

Issued  in  Washingtcm,  DC,  oo  March  19, 
1997. 

ChriitiiM  A.  EiriB. 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Decision  and  Order 

DepaitnieBt  of  Energy 

Office  (rf  Energy  Effioency  and 


In  the  Matter  of:  W(^  Steel  Ltd.  (Case  No. 
DH-010) 

Backgrmud 

The  Energy  Conservation  Program  for 
Consiuner  Products  (other  than 
automobUes)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act,  Public  Law  94-163,  89  Stat  917,  as 
amended  (EPCA),  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consiunption  of  certain  consumer 
products,  including  vented  home 
heating  equipment  The  intent  of  the 
test  procedures  is  to  provide  a 
comparable  measure  of  enei^gy 
consiunption  that  ,will  assist  consumers 
in  making  purchasing  decisions,  and 
will  determine  whether  a  product 
complies  vrith  the  applicable  energy 
conservation  standard.  These  test 
procedures  appear  at  Tide  10  CFR  Part 
430,  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding 
Tide  10  CFR  430.27  to  create  a  waiver 
process,  45  FR  64108  (September  26, 
1980).  'Thereafter,  DOE  further  amended 
its  appliance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
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petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures,  51  FR  42823 
(November  26,  1986). 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

Wolf  Steel  Sled  a  "Petition  for 
Waiver."  dated  December  3, 1996,  in 
accordance  with  section  430.27  of  Title 
10  CFR  Part  430.  The  Department 
published  in  the  Federal  Register  on 
January  29,  1997.  Wolf  Steel's  Petition 
and  solicited  comments,  data  and 
information  respecting  the  Petition,  62 
FR4747  Oanuary  31,  1997).  Wolf  Steel 
also  filed  an  "Application  for  Interim 
Waiver"  under  section  430.27(b)(2), 
which  DOE  granted  on  January  27,  1997, 
62  FR  4747  (January  31.  1997). 
No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  The 
Department  consulted  with  the  Federal 
Trade  Commission  (FTC)  concerning  the 
Wolf  Steel  Petition.  The  FTC  does  not 
have  any  objections  to  the  issuance  of 
the  waiver  to  Wolf  Steel. 

Amui  lions  and  Determinations: 

Wolf  Steel's  Petition  seeks  a  waiver 
from  the  EXDE  test  provisions  regarding 
the  use  of  pilot  light  energy 
consumption  in  calcidating  the  AFUE. 
The  DOE  test  provisions  in  section  3.5 
of  Title  10  CFR  Part  430,  Subpart  B. 
Appendix  O  require  measurement  of 
energy  input  rate  to  the  pilot  light  (Qp) 
with  an  error  no  greater  than  3  percent 
for  vented  heaters,  and  use  of  this  data 
in  section  4.2.6  for  the  calculation  of 
AFUE  using  the  formula: 
AFUE  =  (4400iissTl„Qj..„^l/ 

l4400nssQm-««.  +  2.5(4600hluQpl- 
Wolf  Steel  requests  that,  in  essence,  it 
be  allowed  to  delete  Qy  and, 
accordingly,  the  (2.5(4600)ii„  Op)  term 
in  the  calculation  of  AFUE.  Wolf  Steel 
states  that  its  models  GD22.  GD27. 
GD3200,  GD3200B.  GD40.  G13014B. 
GI3014,  GI3600,  GS3500,  GDS3700, 
CDS50,  GS50.  GDI50.  and  GD45 
manually  controlled  vented  heaters  are 
designed  with  a  transient  pilot  which  is 
to  be  turned  off  by  the  user  when  the 
heater  is  not  in  use. 


Federal  Register  /  Vol.  62,  No.  58  /  Wednesday.  March  26,  1997  /  Notices 


14411 


The  control  knob  on  the  combination 
gas  control  in  these  heaters  has  three 
positions:  "OFF,"  "PILOT."  and  "ON." 
Gas  Sow  to  the  pilot  is  obtained  by 
rotating  the  control  knob  from  "OFF"  to 
"PILOT."  depressing  the  knob,  holding 
in,  pressing  the  piezo  igniter.  When  the 
pilot  heats  a  thermocouple  element, 
sufficient  voltage  is  supplied  to  the 
combination  gas  control  for  the  pilot  to 
remain  lit  when  the  knob  is  released 
and  turned  to  the  "ON"  position.  The 
main  burner  can  then  be  ignited  by 
moving  an  ON/OFF  switch  to  the  "ON" 
position.  Instructions  to  users  to  turn 
the  gas  control  knob  to  the  "OFF" 
position  when  the  heater  is  not  in  use, 
which  automatically  turns  off  the  pilot, 
are  provided  in  the  User's  Instruction 
Manual  and  on  a  label  adjacent  to  the 
gas  control  valve.  If  the  manufacturer's 
instructions  are  observed  by  the  user, 
the  pilot  light  will  not  be  left  on.  Since 
the  current  DOE  test  procedure  does  not 
address  this  issue,  and  since  others  have 
received  the  same  waiver  under  the 
same  circumstances,  Wolf  Steel  asks 
that  the  Waiver  be  granted.  Previous 
Petitions  for  Waiver  under  the  same 
circumstances  have  been  granted  by 
DOE  to  Appalachian  Stove  and 
Fabricators,  Inc.,  56  FR  51711  (October 
15, 1991);  Valor  toe.  56  FR  51714 
(October  15.  1991);  CFM  International 
fric.  61  FR  17287  (April  19.  1996); 
Vermont  Castings.  Inc..  61  FR  17290 
(April  19.  1996);  Superior  Fireplace 
Company.  61  FR  17885  (April  23.  1996); 
Vermont  Castings,  Inc..  61  FR  57857 
(November  8.  1996);  and  Heat-N-Glo,  61 
FR  64519  (December  5, 1996). 

Based  on  DOE's  review  of  how  Wolf 
Steels  models  GD22.  GD27,  GD3200. 
GD3200B,  GD40.  GI3014B.  GI3014. 
GI3600.  GS3500.  GDS3700.  GDS50. 
GS50.  GD150,  and  GD45  manually 
controlled  vented  heaters  operate  and 
the  fact  that  if  the  manufacturer's 
instructions  are  followed,  the  pilot  light 
will  not  be  left  on,  DOE  grants  Wolf 
Steel  its  Petition  for  Waiver  to  exclude 
the  pilot  light  energy  input  in  the 
calculation  of  AFUE. 

This  decision  is  subject  to  the 
condition  that  the  heaters  shall  have  an 
easily  read  label  near  the  gas  control 
knob  instructing  the  user  to  turn  the 
valve  to  the  off-position  when  the 
heaters  are  not  in  use. 
It  is.  therefore,  ordered  That: 

(1)  The  "Petition  for  Waiver"  filed  by 
Wolf  Steel  Ltd.  (Case  No.  DH-010)  is 
hereby  granted  as  set  forth  in  paragraph 
(2)  below,  subject  to  the  provisions  of 
paragraphs  (3),  (4),  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  O  of  Tide  10 
CFR  Part  430.  Subpart  B,  Wolf  Steel  Ltd. 
shall  be  permitted  to  test  its  models 


GD22,  GD27.  GD3200,  GD3200B,  GD40, 
GI3014B,  GI3014.  GI3600,  GS350O, 
GDS3700,  GDS50,  GS50,  GDI50.  and 
GD45  manually  controlled  vented 
heaters  on  the  basis  of  the  test 
procedure  specified  in  TiUe  10  CFR  Part 
430.  with  modifications  set  forth  below: 

(i)  Delete  paragraph  3.5  of  Appendix 
O. 

(ii)  Delete  paragraph  4.2.6  of 
Appendix  O  and  replace  with  the 
following  paragraph: 

4.2.6    Aimual  Fuel  Utilization 
Efficiency.  For  manually  controlled 
vented  heaters,  calculate  the  Annual 
Fuel  Utilization  Efficiency  (AFUE)  as  a 
percent  and  defined  as: 
AFUE  =  ti„ 

where  t^u  is  defined  in  section  4.2.5  of 
this  appendix. 

(iii)  With  the  exception  of  the 
modification  set  forth  above.  Wolf  Steel 
Ltd.  shall  comply  in  all  respects  with 
the  test  procedures  specified  in 
Appendix  O  of  TiUe  10  CFR  Part  430. 
Subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
bom  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  models  CD22. 
GD27.  GD3200.  GD3200B.  GD40. 
GI3014B.  GI3014.  GI3600,  GS3500. 
GDS370O,  GDS50,  GS50,  GDI50,  and 
GD45  manually  controlled  vented 
heaters  manufactured  by  Wolf  Steel  Ltd. 

(4)  This  Waiver  is  based  upon  the 
presimied  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  a  factual 
basis  underlying  the  Petition  is 
incorrect. 

(5)  Effective  March  19. 1997.  this 
Waiver  supersedes  the  Interim  Waiver 
granted  Wolf  Steel  Ltd.  on  January  31. 
1997.  62  FR  4747  Qanuary  31, 1997). 
(Case  No.  DH-010). 

Issued  in  Washington.  EC.  on  March  19. 
1997. 

Christiiw  A.  Enrin, 

Assistant  Secretaiy.  Eneigy  Efficiency  and 
Renewable  Energy. 

IFR  Doc.  97-7609  Filed  1-25-97;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Doctot  No.  RP97-«»-001] 

Algonquin  LNQ,  inc..  Notice  of  Request 
for  Waiver 

March  20, 1997. 

Take  notice  that  on  January  6, 1997, 
Algonquin  LNG,  Inc.  (Algonquin  LNG) 
filed  a  request  for  waiver  of  Section 


154.107(b)  of  the  Commission's 
regulations  so  that  it  may  be  allowed  to 
use  rates  for  Capacity  Reservation  and 
Authorized  Overrun  Charge  stated  in 
Dollars  per  Barrel  per  Day. 

Algonquin  LNG  states  that  the  Per 
Barrel  rate  most  accurately  reflects  the 
use  of  the  storage  facility.  In  addition, 
Algonquin  LNG  states  that  it  is  also  the 
basis  upon  which  the  rates  were 
designed  and  that  its  storage  Per  Barrel 
rates  do  not  contravene  the  intent  of 
Order  No.  582. 

Algonquin  LNG's  waiver  request  is  in 
response  to  the  Commission's  Letter 
Order  of  December  20,  1996,  accepting 
certain  tariff  sheets  filed  November  26. 
1996.  in  Docket  No.  RP97-99-000.  to 
comply  with  the  Commission's  Order 
Nos.  581  and  582.  The  December  20 
Letter  Order  also  required  Algonquin 
LNG  to  submit  an  explanation  as  to  why 
it  has  not  filed  to  reflect  all  rates  on  a 
thermal  basis  or  to  request  a  waiver  of 
Section  154.107(b)  of  the  Commission's 
regulations. 

Any  person  desiring  to  protest  said 
foiling  should  file  a  protest  with  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
protests  should  be  filed  on  or  before 
March  27.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-7575  Filed  3-25-97;  8:45  am) 
BNJJNO  CODE  srir-oi-M 


[Dodwt  No.  TM97-2-127-000I 

Cove  Point  LNG  Umited  Partnership; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

March  20, 1997. 

Take  notice  that  on  March  14, 1997, 
Cove  Point  LNG  Limited  Partnership 
(Cove  Point)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume^No.  1,  the  following 
tariff  sheet,  to  be  effective  April  16, 
1997: 

Second  Revised  Sheet  No.  7 

Coce  Point  states  that  the  listed  tariff 
sheets  sets  forth  the  restatement  and 
adjustment  to  its  retainage  percentages, 
pursuant  to  the  Section  1.27  of  the 
General  Terms  and  Conditions  of  its 


FERC  Gas  Tariff,  First  Revised  Volume 
No.  1. 

Cove  Point  states  that  copies  of  the 
filing  were  served  upon  Cove  Point 
affected  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Cove  Point's  filings  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-7576  Filed  3-25-97;  8:45  am) 
BILUNQ  CODE  Srir-M-M 


[Docket  No.  CP96-321-003] 

El  Paso  Natural  Gas  Company;  Notice 
of  Compliance  Rling 

March  20, 1997. 

Take  notice  that  on  March  10, 1997, 
El  Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheets,  to 
become  effective  April  9, 1997: 

Second  Revised  Volume  No.  1 

Fourth  Revised  Sheet  No.  22 
Eleventh  Revised  Sheet  No.  24 
Fourth  Revised  Sheet  No.  Ill 
Third  Revised  Sheet  No.  112 

El  Paso  states  that  the  purpose  of  this 
filing  is  to  comply  with  ordering 
paragraph  (B)  of  the  Commission's  order 
(Order)  issued  on  December  23, 1996  in 
Docket  No.  CP96-727-000.  hi  the 
instant  filing.  El  Paso  is  tendering  tariff 
sheets  to  place  in  effect  the  Havasu 
Facilities  Reservation  Charge  which  was 
approved  by  the  Order. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  April  10, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 


385.211)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-7572  Filed  3-25-97;  8:45  am] 
BNXMQ  CO06  6717-01-M 


[Dodtet  No.  RP96-352-006] 

Transwestem  Pipeline  Company; 
Notice  of  Compliance  Rling 

March  20, 1997. 

Take  notice  that  on  March  17, 1997, 
Transwestern  Pij)eline  Company 
(Transwestem),  tendered  for  filing  to 
become  part  of  Transwestern's  FERC 
Gas  Tariff,  the  following  tariff  sheets, 
proposed  to  be  effiective  April  1,  1997. 

Second  Revised  Volume  No.  1. 

Substitute  14  Revised  Sheet  No.  48 
Substitute  12  Revised  Sheet  No.  80 

Transwestem  states  that  it  is 
complying  with  the  Commission's 
February  28,  1997  order  in  this  docket 
by  removing  from  its  tariff  Section  8  of 
its  General  Terms  and  Conditions 
(GT&C)  entitied  "Experimental  Pilot 
Program  Relaxing  the  Price  Cap  for 
Sending  Market  Transactions,"  as  well 
as  any  other  tariff  provisions  that 
referenced  the  experimental  pilot 
program. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  Transwestern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
Protestant  a  party  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for 

inspection. 

Linwood  A.  Wataon.  Jr.. 

Acting  Secretary. 

|FR  Doc.  97-7573  Filed  3-25-97;  8:45  am] 

BnjJNG  COOE  STir-OI-M 


[Doctet  Na  RP97-g3-001] 

Young  Gas  Storage  Company  Ltd.; 
^k>tic8  of  Tariff  Compliance  Riing 

March  20. 1997. 

Take  notice  that  on  March  17, 1997. 
Young  Gas  Storage  Company  Ltd. 
(Young),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  to  be  effective 
May  1, 1997. 

Young  states  the  tariff  sheets  are  filed 
in  compliance  with  Order  No.  587,  and 
the  order  issued  February  13,  1997  in 
Docket  No.  RP97-93-000,  as  well  as 
Section  154.203  of  the  Commission's 
regulations.  Young  further  states  the 
tariff  sheets  filed  are  the  same  as  the  pro 
forma  tariff  sheets  filed  by  Young  on 
November  21,  1996  to  comply  with 
Order  No.  587  except  (1)  the  tariff  sheets 
have  been  revised  to  reflect  tariff  filings 
made  between  the  November  21. 1996 
filing  and  the  date  of  this  filing,  (2) 
changes  have  been  made  to  comply  with 
the  requirements  of  the  order  issued 
February  13, 1997  in  Docket  No.  RP97- 
93-000  and  certain  minor  clarifications 
and.  (3)  as  required  in  Order  No.  587- 
B  issued  January  30,  1997,  Young  is 
incorporating  by  reference  into  its  tariff 
the  Electronic  Delivery  Mechanism 
(EDM)  standards  adopted  in  that  rule. 

Young  has  further  requested  any 
waivers  necessary  to  change  its  Gas  Day 
to  the  GISB  Standard  effective  April  7. 
1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  " 

Linwood  A.  Wataon.  Jr., 
Acting  Secretary. 

|FR  Doc.  97-7574  Filed  3-25-97;  8:45  am) 
■LUNO  COOE  tm-ot-u 


Notica  of  Application  Tendered  for 
Filing  With  the  Commission 

March  17. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  P-1 1289-002. 

c.  Date  Filed:  February  27,  1997. 

d.  Applicant:  Village  of  Potsdam.  New 
York. 

e.  Name  of  Project:  West  Dam  Hydro 
Project. 

f.  Location:  On  the  Raquette  River  in 
St.  La%vrence  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 

Frank  O.  Christie,  Christie  Engineering. 

8  East  Main  St.,  Malone,  NY  12953. 
Hon.  Ruth  Gamer,  Mayor,  Village  of 

Potsdam,  P.O.  Box  5168,  Potsdam,  NY 

13676. 

i.  FERC  Contact:  Bill  Guey-Lee  (202) 
219-2808. 

j.  Comment  Date:  60  days  fi-om  the 
filing  date  in  paragraph  c. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
water  in  excess  of  that  used  by  the 
Village  of  Potsdam's  existing  exempted 
E»roject  No.  2869.  Project  No.  2869 
consists  of  the  East  Dam  and  West  Dam 
separated  by  an  island,  a  300-acre 
reservoir,  and  an  800-kW  powerhouse  at 
the  East  I>am.  The  proposed  Project  No. 
11289  would  consist  of  an  intake  and 
powerhouse  at  the  West  Dam  with  a 
capacity  of  700  kW. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  New  York  State 
Historic  Preservation  Officer  (SHPO).  as 
required  by  section  106.  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36,  CFR.  at  800.4. 

m.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency.  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  from  the  filing  date  and 
serve  a  copy  of  the  request  on  the 
applicant. 

Linwood  A.  Wataon.  Jr.. 
Acting  Secretary. 

IFR  Doa  97-7615  Filed  a-25-97;  8:45  am] 
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Notice  of  Application  Tendered  for 
Rling  With  the  Commission 

March  19, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  P-1160O-000. 

c.  Date  Filed:  February  27,  1997. 

d.  Applicant:  North  Central  Power 
Co.,  Inc. 

e.  Name  of  Project:  Grimh 
Hydroelectric  Project. 

f.  Location:  On  the  Couderay  River  in 
Sawyer  County,  and  Radisson 
Township,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact: 

John  E.  Dahlberg,  Secretary/Treasurer, 
North  Central  Power  Co.  Inc.,  104 
South  Pine  Street,  P.O.  Box  167, 
Grantsburg,  WI  54840-1067 

Mark  Dahlberg,  President,  North  Central 
Power  Co,  Inc.,  104  South  Pine  Street, 
P.O.  Box  167.  Grantsburg,  WI  54840- 
1067 

i.  FERC  Contact:  Patiick  K.  Murphy 
(202)  219-2659. 

j.  Comment  Date:  60  days  from  the 
filing  date  in  paragraph  c. 

k.  Description  of  Project:  The  existing 
run-of-river  project  consists  of:  (1)  Two 
dams  (right  and  left);  (2)  powerhouse; 
(3)  overflow  spillway;  and  (4)  tainter 
gate  spillway.  The  powerhouse  houses 
two  turbine-generator  units  (one  250- 
kilowattfkw]  unit  and  a  second  125-kw 
unit)  totaling  a  375-kw  generating 
capacity.  The  Grimh  Project  reservoir 
has  a  surface  area  of  76  acres  with  a 
storage  volume  of  approximately  330 
acre- feet.  The  project  was  constructed  in 
about  1930.  and  future  operation  will 
maintain  the  current  configuration. 
There  is  no  new  construction  proposed. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  Wisconsin  State 
Historic  Preservation  Officer  (SHPO).  as 
required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  36.  CFR  at  800.4. 

m.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
of  the  Commission's  reoilations.  if  any 
resource  agency,  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  bom  the  filing  date  and 


serve  a  copy  of  the  request  on  the 

applicant. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc  97-7616  Filed  3-25-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[OPPTS-1402S7;  FRL-6597-5] 

lyiathtech;  TSCA  Confidential  Business 
Information  Storage  Sit* 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA's  contractor.  Eastern 
Research  Group  (ERG),  of  Lexington, 
Massachusetts  is  requesting  approval  of 
its  subcontractor  Mathtech  (MAT)  of 
Falls  Church,  Virginia,  to  store  Toxic 
Substances  Control  Act  (TSCA) 
confidential  business  information  (CBI) 
at  the  Falls  Church.  Virginia  site. 

DATES:  Access  at  the  storage  site  to  the 
confidential  data  submitted  to  EPA  will 
occur  no  sooner  than  April  8. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  Rm. 
E-545.  401  M  St.,  SW.,  Washington,  DC 
20460,  (202)  554-1404,  TDD:  (202)  554- 
0551;  e-mail  TSCA- 
HoUine@epamail.epa.gov. 

SUPPt^MENTARY  INFORMATION:  In  a 
previous  notice  published  in  the 
Federal  Register  of  December  11. 1996 
(61  FR  65209)  (FRL-5576-4),  ERG  and 
subcontractor  MAT  were  authorized  for 
access  under  contract  number  68-W&- 
0022  to  CBI  review  submitted  to  EPA 
under  TSCA.  EPA  is  issuing  this  notice 
to  aimounce  that  MAT  will  need 
authorized  access  to  TSCA  CBI  at  their 
facility  under  the  TSCA  Confidential 
Business  Information  Security  Manual. 
Before  access  to  TSCA  CBI  is  authorized 
at  MAT'S  site,  EPA  will  approve  their 
security  certification  statement  and 
ensure  that  the  facility  is  in  compliance 
with  the  manual.  Upon  completing 
review  of  the  CBI  materials.  MAT  will 
return  all  materials  to  EPA. 

Liat  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 


Dated:  March  17, 1997. 

Allan  S.  Abramson, 

Director,  Information  Management  Diviaon. 
Office  of  Pollution  and  Prevention  and 
Toxics. 

(FR  Doc.  97-7631  Filed  3-25-97;  8:45  am] 
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[FRL-6a02-7] 

Common  Sanaa  Initiative  Council,  Iron 
and  Steal  Sector  Subcommittaa 
Maadng 

AGBICY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Notice  of  open  meeting  of  the 

Public  Advisory  Common  Sense 

Initiative  Council,  Iron  and  Steel  Sector 

Subcommittee. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  given  that  the  Iron  and 
Steel  Sector  Subcommittee  of  the 
Common  Sense  Initiative  Council  will 
meet  on  Wednesday  and  Thursday, 
April  16  and  17, 1997,  in  Chicago. 
Illinois.  The  purpose  of  this  meeting  is 
for  the  Subcommittee  to  discuss,  amend 
and  approve  a  proposed  general  sector 
work  plan  based  on  the  ideas  generated 
at  its  February  meeting,  and  to  begin  its 
implementation. 

OPEN  MEETING  NOTICE:  Notice  is  hereby 
given  that  the  Environmental  Protection 
Agency  is  convening  an  open  meeting  of 
the  Iron  and  Steel  Sector  Subcommittee 
on  Wednesday,  April  16,  1997  fit>m 
10:00  a.m.  CUT  to  5:00  p.m.  CDT  and  on 
Thursday.  April  17, 1997  from  8:00  a.m. 
CDT  to  4:00  p.m.  CDT.  The  meeting  will 
be  held  both  days  at  the  Metcalf  Federal 
Building.  Great  Lakes  Conference 
Center,  12th  floor,  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604. 
Seating  will  be  available  on  a  first-come 
basis.  Limited  time  will  be  provided  for 
public  comment 

At  its  February  meeting,  the 
Subcommittee  decided  to  move  onto 
issues  of  major  concern  to  the  different 
stakeholder  groups,  and  identified  a  list 
of  such  issues.  A  general  sector  work 
plan  is  being  developed  and  at  the  April 
meeting,  the  Subcommittee  will  review, 
amend  and  approve  this  work  plan. 
Additionally,  it  will  establish 
appropriate  task  forces  to  cany  out  the 
work  plan,  discuss  Subcommittee 
protocols  and  decision  making 
procedures,  and  have  status  reports  on 
the  few  on-going  projects  which  the 
Subcommittee  is  overseeing 
(Brownsfields.  Iron  and  Steel  Web  Site. 
Community  Advisory  Committee, 
Consolidated  ReportLog,  and  Alternative 


Compliance  Strategy)  and  on  EPA's 
Sector  Facility  Indexing  Project  Several 
hours  will  also  be  devoted  to  allowing 
the  newly  formed  task  forces  time  to 
organize  and  begin  work  on  a  project 
work  plan. 

WSPECnON  OF  SUBCOMMII  ILL 
DOCUMENT 8:  Documents  relating  to  the 
above  topics  will  be  publicly  available 
at  the  meeting.  Thereafter,  these 
documents  and  the  minutes  of  the 
meeting  will  be  available  for  public 
inspection  in  room  2821  of  EPA 
Headquarters.  401  M  Street.  SW. 
Washington.  D.C.  20460.  telephone 
number  202-260-7417.  Common  Sense 
Initiative  information  can  be  accessed 
electronically  through  contacting  I>aria 
Willis  at  willis.dari^Sepamail.gov. 
FOR  FURTHER  MFORMATKM:  For  more 
information  about  this  meeting,  please 
call  either  Ms.  Judith  Hecht  on  202- 
260-5682  in  Washington.  D.C.  Ms. 
Uylaine  McMahan  on  312-886-4454,  or 
Dr.  Mahesh  Podar  on  202-260-5387. 

Dated:  March  20, 1997. 
Robot  EngUah, 

Acting  Designated  Federal  Official. 
(FR  Doa  97-7629  Filed  3-25-97;  8:45  am] 
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[OPP-30433:  FRL-6S96-2] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  annotmces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

DATES:  Written  comments  must  be 
submitted  by  April  25, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  docimient 
control  number  [OPP-304331  and  the 
file  symbols  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Environmental  Protection 
Agency.  Rm.  1132.  CM  «2. 1921 
Jefferson  Davis  Hwy..  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
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ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  be  accepted  on 
disks  in  Wordperfect  in  5.1  file  format 
or  ASQI  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  (OPP- 
30433).  No  "Confidential  Business 
Information"  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submission 
can  be  found  below  in  this  document. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidenUai  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Connie  B.  Welch,  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e:mail  address:  Rm.  227,  CM  #2.  1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202.  (7031-305-6226:  e-mail: 
welch.connie@epamail.epa.gov. 
8UPPt.EMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

L  Products  Containing  Active 
Ingredients  Not  Included  In  Any 
Prwiously  Registered  Products 

1.  File  Symbol:  352-LOR.  Applicant: 
E.I.  duPont  de  Nemours  &  Company. 
Agricultural  Products.  Walker's  Mill. 
Barley  Plaza.  P.O.  Box  80038, 
Wilmington,  DE  19880-0038.  Product 
name:  Cymoxanil  Technical.  Fungicide. 
Active  ingredient:  Cymoxanil  2-cyano- 
N-((ethylamino)carbonyl]-2- 
(methoxyimino)acetamide  at  96.8 
percent.  For  formulation  into  end-use 
products  for  potatoes. 


2.  File  Symbol:  100-IRR.  Applicant: 
Ciba  Crop  Protection,  Ciba-Geigy 
Corporation,  P.O.  Box  18300, 
Greensboro,  NC  27419-8300.  Product 
name:  Cyprodinil  Technical.  Fungicide. 
Active  ingredient:  Cyprodinil  N-(4- 
cyclopropyl-6-methyl-pyrimidin-2-yl)- 
aniline  at  99  percent.  For  formulation 
into  end-use  products. 

3.  File  Symbol:  100-IRG.  Applicant: 
Ciba  Crop  Protection,  Ciba-Geigy  Corp. 
Product  name:  V^gard  WP.  Fungicide. 
Active  ingredient:  Cyprodinil  N-(4- 
cyclopropyl-6-methyl-pyrimidin-2-yl)- 
aniline  at  75  percent.  For  control  of 
certain  diseases  in  almonds,  grapes, 
pome  fruit,  and  stone  fruit. 

4.  File  Symbol:  100-IRE.  Applicant: 
Ciba  Crop  Protection.  Ciba-Geigy  Corp. 
Product  name:  Vangard  PZ.  Fungicide. 
Active  ingredients:  Vangard  75WP, 
Cyprodinil  N-(4-cyclopropyl-6-methyl- 
pyrimidin-2-yl)-aniline  at  75  percent 
and  Propiconazole  45WP,  Propiconazole 
(l-[(2-(2.4-dichlorophenyl)-4-propyl-l,3- 
dioxolan-2-yl)methyl)-lH-l,2.4-triazole) 
at  45  percent.  For  control  of  certain 
diseases  in  stone  fruit. 

5.  File  Symbol:  100-IEI.  Applicant: 
Ciba  Crop  Protection,  Ciba-Geigy  Corp. 
Product  name:  Vangard  WG.  Fungicide. 
Active  ingredient:  Cyprodinil  N-(4- 
cyclopropyl-6-methyl-pyrimidin-2-yl)- 
aniline  at  75  percent.  For  control  of 
certain  diseases  in  almonds,  grapes, 
pome  fruit,  and  stone  fruit. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
30433]  (including  coQunents  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  «2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA. 


Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  conunents  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division  at  the 
address  provided  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  this  office  at 
(703-305-5805),  to  ensure  that  the  file 
is  available  on  the  date  of  intended  visit. 

Authority:  7  U.S.C.  136. 

ListofSub)ects 

■  Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  March  18, 1997. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs 
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[OPP-66237;  FRL  5594-3] 

Notice  Of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 

6(f)(1)  of  the  Federal  Insecticide, 

Fimgicide  and  Rodenticide  Act  (FIFRA), 

as  amended,  EPA  is  issuing  a  notice  of 

receipt  of  requests  by  registrants  to 

voluntarily  cancel  certain  pesticide 

registrations. 

DATES:  Unless  a  request  is  withdrawn  by 

September  22,  1997,  orders  will  be 

issued  cancelling  all  of  these 

registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  James  A.  Hollins,  Office  of 


Pesticide  Programs  (7502C), 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  number  and  e-mail: 
Room  216,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
(703)  305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 


L  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fimgicide  and  Rodenticide 
Act  (FIFRA).  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 


n.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  35 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  1.  —  REGiSTRAiiorjs  With  Pending  Requests  for  Cancellation 


Registration  No. 


000100-00631 
000100-00724 
000100-00751 
000100-00787 


000100-00788 

000100-<X)808 

000241  FL-91-0013 

000402-00096 

000402-00113 

000638-00135 
000618  CA-95-001 3 
000869-00066 
000869-00134 
000869-00211 

000869-00227 

001352-00063 
002935-00421 
002935-00482 

003125-00035 

003125-00257 

003125-00258 

003125  AZ-91-0006 


Product  Name 


Larvadex  Premix 

Torus 

TonjsWP 

Fenoxycarb  Flea  and  Tick  Household  Spray 


Fenoxycarb  Flea  arxl  Tick  Spray  for  Dogs 


Ferraxycarb  Indoor/outdoor  Flea  and  Roach 
Concerrtrate 

Cyttiion  Insectickle  the  Prefnium  Grade  Maia- 
thion 

No.  157  Pyneco  Disinfectant 


LemorvCide 

Stop  Insects  Before  They  Start 

Avid  0.15  EC  Mitictde/insecticide 

Green  Light  50%  Sevin  Sprayat}le  Powder 

Green  Light  Liquid  Fk>wat)le  Sevin 

Green  Light  Sevin  BrarxJ  Cart>aryt  Insecticide 
Granules 

Green  Light  Lawn  &  Garden  Insect  Control 
Granules 

Walnut  Grove  4x4  Pasture  Lick  Mo  Fli-Kil 

Wilbur-Ellis  Methyl  Parathion  7.5  Spray 

Ethyl-Methyl  Parathion  6-3  Spray 

NItrox  80  Ux  Manufacturing  Use  Only 
Mesurol  75%  Concentrate 
Mesuroi  Technical  Insecticide 
Monitor  4 


004822-00109    Expose  Phenolic  Cleaner 


009198-00077 


Tee  Time  Sprayable  Heitjickle  with  Team 


Chemical  Name 


M<;yck)propyt- 1 .3,5-triazine-2,4.6-triamine 

Ethyl  2-(p-phen(wyphe(x>xy)eltiyt  cait>amale 

Ethyl  2-(p-phenoxypherx)xy)ethyl  cartjamate 

(Butyteart)rtyl)(6-propytpiperorTyO  ether  80%  and  related  compounds 

20% 
Pyrethrins 

Cyctopropanocarboxylic  acid.  »^2.2-dichk)roethenyl)-2.2-dimethyt- 
Ethyl  2-(p-phenoxyphenoxy)ethyl  cart>amate 

(Butyk:art)«tyO(6-propylpiperonyl)  ether  80%  and  related  compounds 

20% 
Pyrethrins 

Cyclopropanecartx)xylk:  add,  3-(2,2-dichloroethenyI)-2.2-dimethyl- 
Ethyl  2-(p-phenoxyphenoxy)ethyl  cart>amate 

Ethyl  2-(p-phenoxyphenoxy)ethyl  cartiamate 

0,0-Dlmethyl  phosphorodithiQate  of  diethyl  mercaptosucctnate 

Isopropanol 

2-BenzyM-chlorophenol 
Pine  oil 
Soap 

2-BenzyM-chk>rophenol 

4-tert-Amylpt>erx)l 

o-Phenylphenol 

O.O-Dimethyl  S-((mettiyteaft)anfK)yl)methyl)  phosphorodithioate 

Avermectin  81 

1  -Naphthyl-N-mettiyk:art>amate 

1 -Naphthyl-A^methylcartjamate 

1  -fMaphthyt-^fnetfTyk:ait>amate 

1 -Naphthyl-^^methyk:art>amate 

2-Chk)ro-1-(2.4,5-trichtorophenyl)vtnyl  dimethyl  phosphate 

O.O-Dimethyl  O-p-nitrophenyl  phosphorothioate 

O.O-Dimethyl  O-p-nitrophenyl  phosphorothioate 
O.O-Diethyl  O-p-nitrophenyl  phosphorothioate 

O.O-Dimethyl  0-p-r>itrophenyl  phosphorothioate 

4-<Mettiytthio>-3,5-xylyl  methyteart>amate 

4-{Methytthio)-3,5-xylyl  methyteartamate 

0,S-Dimethyl  phosphoramidothioate 

2-Benzyl-4-chkxophenol 

4-tert-Amylphenoi 

o-Ptienylphenol 

Trifluralin  (  a,a,a-trifluro-2,6-dinJtro-N,AWipropyH>-to»uidine)  (Note:  a 

-alpha) 
^Butyf-A^«thyt-a,a,o-trifHjoro-2,6-din(troi)-4oluidin    e     (Note:    a    - 

alpha) 
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Table  1.  —  Regjstratkdns  With  Pending  Requests  for  Cancellation- Continued 


Registration  No. 


009198-00078 


010163  AZ-€6-0008 
011715-00202 
011715-00203 
011715-00208 
011715-00217 
011715-00284 

(»6490  FL-76-0013 
056872-00001 
057125-00009 

062719  AZ-87-0006 


Product  Name 


Tee  Time  Sprayable  Herbictde  II  with  Team 


Gowan  Dimettioate  W-25  Insecticide 

Drive  with  Equitroi 

Famam  Equibloc  with  Equitroi 

Famam  Horse  Lice  Duster  II 

Equivite  with  Equitroi 

Famam  Equit>loc  with  Equitroi  II 

Baytex  Liquid  Concentrate  Insecticide 

A-Maizing  Lawn 

Borax  Dtsinlectant  Bathroom  Cleaner 

Lorsban50W 


Chemical  Name 


Trifluralin  (  a,o,a-trifluro-2,6-dinitro-N.Wdipropy»-p-toluidine  )  (Note:  a 

>  alpha) 
/V-Butyl-A^ethyl-a,a,a-trifluoro-2.6-dinitroi)-toluidin    e    (Note:    a    . 

alpha) 

O.ODimethyl  S-((methy1carfoamoyt)methyl)  phosphorodithioate 
2-Chloro-1-(2,4,5-trichlorophenyl)vinyl  dimethyl  phosphate 
2-Chloro-1-(2,4.5-trichlorophenyl)vinyl  dimethyl  phosphate 
2-Chloro-1-(2,4,5-tr1chlorophenyl)viny<  dimethyl  phosphate 
2-Chloro-1-(2,4,5-trichlorophenyl)vinyl  dimethyl  phosphate 
2-Chloro-1-(2,4,5-trichlorophenyl)vinyl  dimethyl  phosphate 
O.O-Oimethyl  (><4-<methylthio)-m-tolyl)  phosphorothioate 
Glutens,  com 
2-Ben2yl-4-chlorophenot 
O.OOiethyl  (X3,5.6-trichloro-2-pyridy1)  phosphorothioate 


Unless  a  request  is  withdrawn  by  the  registrant  within  180  days  of  publication  of  this  noUce.  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  direcUy  during  this  90-day  period. 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1.  in  sequence  by  EPA  Company  Number. 

TABLE  2.  —  REGISTRANTS  REQUESTING  VOLUNTARY  CANCELLATION 


EPA 

Com- 

parry  No. 


000100 
000241 
000402 
000538 
000618 
000869 
001352 
002935 
003125 
004822 
009198 
010163 
011715 
056490 
056872 
057125 
062719 


Company  Name  arxj  Address 


Novaitis  Crop  Protection.  Inc.,  Box  18300.  Greenstwro.  NC  27419. 

American  Cyanamid  Co..  Agri  Research  Div  -  U.S.  Regulatory  Affairs,  Box  400,  Princeton,  NJ  08543. 

Hill  Mfg.  Co.,  Inc..  1500  Jooesboro  Rd..  SE..  Atlanta,  GA  30315. 

The  Scotts  Co..  14111  Scottsla¥»m  Rd.,  Marysville,  OH  43041. 

Merck  &  Co  Inc..  Box  450.  Three  Bridges,  NJ  08887. 

Green  Light  Co..  Box  17985,  San  Antonio.  TX  78217. 

Cargil.  Inc.,/Nutrena  Feed  Division.  Attn:  Sue  MiHer.  Box  5614.  Minneapolis.  MN  55440. 

Wifcur  Ellis  Co.,  191  W.  Shaw  Ave..  Fresno.  CA  93704. 

Bayer  Corp..  Agriculture  Division,  8400  Hawthorn  Rd..  Box  4913,  Kansas  City.  MO  64120. 

S.C.  Johnson  &  Son  Inc.,  1525  Howe  Street,  Racine,  Wl  53403. 

The  Andersons  Lawn  Fertifeer  Division,  DBA/Free  Flow  Ferttizer,  Box  1 19.  Maumee,  OH  43537. 

Gowan  Co,  Box  5569,  Yuma.  AZ  85366. 

Speer  Products  Inc.,  Box  18993,  Memphis,  TN  38181. 

Lee  County  Mosquito  Control  District.  Box  60005,  Fort  Myers,  FL  33906. 

Gardens  AJive^  Inc.,  5100  Schenley  Place,  Lawrencetxjrg,  IN  47025. 

Dial  Corp..  Technical  Center.  15101  North  Scottsdale  Rd..  Scottsdale,  AZ  85254. 

DowElanco.  9330  Zionsville  Rd.,  30e/3E,  Indiara^is,  IN  46268. 


in.  Low  of  Active  Ingredients 

Unless  the  requests  for  cancellation 
are  withdrawn,  one  pesticide  active 
ingredient  will  no  longer  appear  in  any 
registered  products.  Those  who  are 
concerned  about  the  potential  loss  of 
this  active  Ingredient  for  pesticidal  use 
are  encouraged  to  work  directly  with  the 
registrantls)  to  explore  the  possibility  of 
withdrawing  their  request  for 
cancellation.  The  active  ingredient  is 
listed  in  the  following  Table  3.  with  the 
EPA  Company  and  CAS  Number. 

Table  3.  —  Active  Ingredients 
Which  Would  Disappear  as  A  Re- 
sult OF  Registrants'  Requests 
TO  Cancel 


CAS  No. 

Chemi- 
cal 
Name 

EPA 
Com- 

■ir 

66071-96-3 

Glutens. 
Com 

0R6872 

IV.  Procedures  finr  Witlidniwal  at 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins.  at  the  address  given  above, 
postmarked  before  September  22. 1997. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due.  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Provisniis  tar  Diqioeition  of  Eidsting 
Stocks 

The  efiiactive  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 


policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  (56  PR 
29362)  June  26, 1991;  [FRL  3846-4]. 
Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
ciirrentiy  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
efiiactive  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
afiiacted  product(s).  Exceptions  to  these 
general  mles  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

ListofSiAjectB 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  March  13. 1997. 

Liada  A.  Tnvan, 

Director,  Program  Management  and  Support 
Division.  Office  of  Pesticide  Programs. 

[FR  Doc.  97-7064  Filed  3-25-97;  8:45  ami 

IC0K( 


[OPP-34010B;  FRL  9509-7] 

Nott09  of  ftooeipt  of  Rw)UMts  for 
AmondnMnls  to  Dolole  Ums  In  Coitain 
Pwttckle  Rotflsiirtlons 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act  (rii-KA). 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
efiiactive  on  Septembw  22, 1997. 

FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  OfBce  of 
Pesticide  Programs  (7502C). 
Environmental  Protection  Agency,  401 
M  St,  SW..  Washington^  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  niunber  and  e-mail: 
Room  216,  Q^stal  Mall  No.  2,  1921 
Jefferson  Davis  Highway.  Arlington.  VA, 
(703)  305-5761;  e-mail: 
hollins.james9epamail.epa.gov. 

StlPPI^ICNTARY  MFORMATION: 

L  Introduction 

Section  6(f)(1)  of  FIFRA.  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  furthw 
provides  that,  before  acting  on  the 
request.  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  RegMer.  Thereafter,  the 
Administrator  may  approve  such  a 
request 

n.  Intent  to  Delete  Usee 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  regis^ants 
to  delete  uses  in  the  five  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
r^istration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  r^istrant  before  September 
22. 1997  to  discuss  withdrawal  of  the 
applications  for  amendment  This  180- 
diay  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 


TABLE  1 .  —  Registrations  wrm  Requests  for  Amendments  to  Delete  Uses  in  Certain  PEsnaoE  Registrations 


EPA  Reg  No. 

Product  Name 

Active  Ingredwnl 

Deleto  From  Label 

00076»-O0S74 

Pratt  Benomyl  SO  W  Systemic  Fungicide 

Benomyl 

Turf  uses 

000768-00921 

Science  Benomyl  50  W  Systemic  Fungicide 

Benomyl 

Turf  uses 

005481-00138 

Aico  Systemic  Fungicide 

Benomyl 

Turf  uses 

006660-00075 

Vertagreen  Systemic  Disease  Control 

Benomyl 

Lawn  uses 

034704-00602 

Clean  Crop  Benomyl  50%  DF 

Benomyl 

Turf  &  lawn  grass  uses 

IMI 
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The  following  Table  2   includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1.  in  sequence  by  EPA  company  number. 

Table  2.  —  REGisiRAfrrs  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


000769 
005481 
008660 
034704 


Company  Name  and  Address 


SURECO,  Inc.,  10012  Dale  Mabry,  Suite  221,  Tampa.  FL  33618. 

AMVAC  Chemical  Corp.,  4100  East  Washington  Blvd.,  Los  Angeles,  CA  90023. 

Pursell  Industries,  Inc.,  P.O.  Box  540,  Sylacauga.  AL  35150. 

Platte  Chemical  Co.,  419  18th  Street,  P.O.  Box  667.  Greeley,  CO  80632. 


m.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

Listof  Sul^ects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  March  13, 1997. 

LimU  A.  Traven, 

Director,  Program  Management  Support 

Division.  Office  of  Pesticide  Programs. 

(FR  Doc.  97-7063  Filed  3-25-97;  8:45  am] 


IPF-7a4;  FRL-6594-7] 

Afn«rican  Cyanamid  Company; 
Pasticida  Tolaranca  Petition  Rling 

AQ8I0Y:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

StMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
the  establishment  of  a  tolerance  for 
residues  of  dimethomorph  ((E.Z)4-(3-{4- 
chlorophenyl)-3-(3 ,4-dimethoxypheny  l^ 
l-oxo-2-proj)enyll-morphoIinel  in  or  on 
the  raw  agricultural  commodity  potatoes 
and  grape  commodities.  This  notice 
contains  a  summary  of  the  petition  that 
was  prepared  by  the  petitioner, 
American  Cyanamid  Company. 
DATES:  Comments,  identified  by  the 
docket  control  number  [PF-724],  must 
be  received  on  or  before  April  25,  1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washingten.  DC  20460.  In  person,  bring 
comments  to  Rm.  1132,  CM  #2,  1921 
■jeCbrson  Davis  Highway,  Arlington,  VA 
22202. 


Comments  and  data  may  also  be 
submitted  electronically  be  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  in  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  control 
number  IPF-7241.  Electronic  comments 
on  this  notice  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  Unit  n.  of 
this  document. 

Information  submitted  as  a  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Connie  B.  Welch,  Product 
Manager  (PM)  21,  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  227.  CM  #2.  1921 
Jefferson  Davis  Highway,  Arlington.  VA. 
(703)  305-6226;  e-mail: 
welch.conniedepamail.epa.gov. 

SUPPLBiBfTARY  MFORMATION:  EPA  has 
received  a  pesticide  petition  (PP 
7F4816)  hom  American  Cyanamid 
Company,  Agricultural  Products 


Research  Division,  P.O.  Box  400 
Princeton,  NJ  08543-0400  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  21  U.S.C. 
section  346a,  to  amend  40  CFR  part  180 
by  establishing  tolerances  for  residues  of 
the  fungicide,  dimethomorph  ((E,Z)4-[3- 
(4-chlorophenyl)-3-(3 ,4- 
dimethoxyphenyl)-l-oxo-2-propenyll- 
morpholine]  in  or  on  the  raw 
agricultural  commodity  potato  at  0.05 
parts  per  million  (ppm)  and  a  time- 
limited  tolerance  for  residues  of 
dimethomorph  in  or  on  the  raw 
agricultural  commodity  grape  at  2.0 
ppm.  The  proposed  analytical  method 
for  determining  residues  is  a  High 
Performance  Liquid  Chromatography 
(HPLC)  method  (FAMS  002-04).  A 
confirmatory  method  (FAMS  022-03) 
also  is  available  which  provides  for 
analysis  by  either  Gas  Chromatography/ 
Nitrogen-Phosphorus  Detection  or  by 
HPLC/UV  Detection.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(dK2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recenUy  amended  by  the 
Food  Quality  Protection  Act,  (Pub.  L. 
104-170),  American  Cyanamid  included 
in  the  petition  a  summary  of  the  petition 
and  authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of 
American  Cyanamid:  EPA  is  in  the 
process  of  evaluating  the  petition.  As 
required  by  section  408(d)(3),  EPA  is 
including  the  summary  as  a  part  of  this 
notice  of  filing.  EPA  has  made  minor 
edits  to  the  summary  for  the  purpose  of 
clarity. 


I.  Petition  Summary  Prepared  by 
American  Cyanamid  Company 

A.  Residue  Chemistry 

1.  Plant  metabolism.  American 
Cyanamid  believes  that  the  results  of  the 
potato  metabolism  study  show  only 
negligible  residues  in  tubers,  0.01-0.02 
ppm  total  radioactive  residues  (TRR). 
This  is  in  contrast  to  the  aerial  portions 
of  the  plant  which  were  found  to  have 
up  to  23.5  parts  per  million  (ppm)  TRR, 
thus  demonstrating  that  translocation  of 
dimethomorph  within  the  plant  was  not 
significant.  Almost  all  of  the  radioactive 
residue  (97.8%)  was  extxactable  bom 
the  plant  at  harvest  In  the  aerial  portion 
of  the  plant,  approximately  70%  of  the 
TRR  was  identified  as  dimethomorph. 
No  metabolites  were  identified  that 
require  regulation.  There  was  no 
concentration  of  residue  in  the  peel  or 
tuber.  The  latter  point  indicates  that 
during  processing  dimethomorph  is  not 
expected  to  concentrate  to  a  level 
greater  than  that  of  the  proposed 
tolerance  for  the  raw  agricultural 
commodity,  potato  tubers. 

The  results  of  the  grape  metabolism 
study  showed  that  the  TRR  in/on  grapes 
harvested  35  days  following  the  last  of 
four  applications  (0.8  lb  active 
ingredient/application  (ai/A)  for  4 
consecutive  weeks)  for  a  total  rate  of  3.2 
lb  ai/A  (3x  the  proposed  maximum 
seasonal  rate)  was  14.6  ppm. 
Unmetabolized  dimethomorph 
accounted  for  87.3%  of  the  TRR  (12.7 
ppm).  No  metabolites  were  identified 
that  require  regulation. 

2.  Analytical  method.  A  reliable 
method  for  the  determination  of 
dimethomorph  residues  in  potatoes  and 
grapes  exists.  This  method  (FAMS  002- 
04)  is  appropriate  for  enforcement 
purposes.  FAMS  002-04  is  a  HPLC 
method.  A  confirmatory  method  (FAMS 
022-03)  also  is  available  which  provides 
for  analysis  by  either  Gas 
Chromatography  with  Nitrogen- 
Phosphorus  Detection  or  by  HPLC  with 
UV  Detection. 

3.  Magnitude  of  residues.  The  residue 
data  for  potato  submitted  to  support  this 
tolerance  petition  were  collected  from 
studies  conducted  in  several  European 
countries;  these  countries  are 
representative  of  potato  growing  regions 
of  the  U.S.  Dimethomorph  residues 
observed  in  these  field  residue  studies 
ranged  from  <0.01  ppm  (the  Limit  of 
Quauatitation  of  the  method^  to  0.04 
ppm;  however,  most  residues  were 
<0.01  ppm.  These  trials  were  conducted 
using  multiple  applications  (5-12)  vnth 
a  maximum  seasonal  rate  of  up  to  2.56 
lb  ai/A.  The  proposed  U.S.  use  pattern 
is  five  applications  at  a  maTtimnin 
treatment  rate  of  0.203  lb  ai/A  and  a 


maximum  seasonal  use  rate  of  1.015  lb 
ai/A.  Residue  levels  in  domestic 
potatoes  would  be  expected  to  be 
similar  or  lower  (<  0.01  ppm)  than  that 
observed  in  the  European  trials. 
Therefore,  a  tolerance  of  0.05  ppm  is 
appropriate. 

The  residue  data  for  grape  submitted 
to  support  this  tolerance  petition  were 
collected  from  studies  conducted  in 
various  regions  of  France;  these  sites  are 
representative  of  grape  growing  regions 
of  Europe.  Dimethomorph  residues 
observed  in  these  field  residue  studies 
ranged  from  <0.01  ppm  (the  Limit  of 
Quantitation  of  the  method)  to  1.81 
ppm.  These  trials  were  conducted  using 
multiple  applications  (3-11)  with  a 
maximum  seasonal  rate  of  up  to  2.94  lb 
ai/A.  In  six  studies  conducted  on  the 
magnitude  of  residue  in  grape  processed 
commodities,  residues  of  dimethomorph 
did  not  concentrate  in  grape  juice  or 
wine.  Therefore,  a  time-limited 
tolerance  of  2.0  ppm  in/on  grape 
commodities  is  appropriate. 

B.  Toxicological  Profile 

American  Cyanamid  believes  that  the 
toxicity  of  dimethomorph  has  been 
studied  extensively  and  there  is  a 
complete  data  base  to  address  the  acute 
and  chronic  effects,  efiiects  on  genetic 
material,  the  potential  for 
carcinogenicity  or  teratogenicity,  and 
effects  on  reproductive  performance  or 
growth  of  offspring. 

The  toxicologicaJ  data  submitted  to 
support  the  petition  for  a  tolerance  for 
dimethomorph  on  potatoes  and  for  a 
time-limited  tolerance  on  grape  include: 

1.  Acute  toxicity,  i.  An  acute  oral 
toxicity  study  in  die  Sprague-Dawley  rat 
for  dimethomorph  technical  with  a  LDjo 
of  4,300  miUigrams/kilograms  (mg/kg) 
body  weight  (bwt)  for  males  and  3,500 
mg/kg  bwt  for  females.  Based  upon  EPA 
toxicity  criteria,  the  acute  oral  toxicity 
category  for  dimethomorph  technical  is 
Category  III  or  slighUy  toxic. 

ii.  Oral  LDjo  studies  were  conducted 
on  the  two  isomers  (E  and  Z)  alone: 

a.  An  acute  oral  toxicity  study  in  the 
Wistar  rat  for  the  E-isomer  with  a  LDso 
greater  than  5,000  mg/kg  bwt  for  males 
and  approximately  5,000  mg/kg  bwt  for 
females!^ 

b.  An  acute  oral  toxicity  study  in  the 
Wistar  rat  for  the  Z-isomer  with  a  LDjo 
greater  than  5,000  mg/kg  bwt  for  both 
males  and  females. 

iii.  An  acute  dermal  toxicity  study  in 
the  Wistar  rat  for  dimethomorph 
technical  with  a  dermal  LDjo  greater 
than  5,000  mg/kg  bwt  for  both  males 
and  females.  Based  on  the  EPA  toxicity 
category  criteria,  the  acute  dermal 
toxicity  category  for  dimethomorph  is 
Category  IV  or  relatively  non-toxic. 


iv.  A  4-hour  inhalation  study  in 
Wistar  rats  for  dimethomorph  technical 
with  a  LCso  greater  than  4.2  mg/L  for 
both  males  and  females.  Based  on  the 
EPA  toxicity  category  criteria,  the  acute 
inhalation  toxicity  category  for 
dimethomorph  technical  is  Category  IV 
or  relatively  non-toxic. 

2.  Genotoxicity.  i.  Salmonella  reverse 
gene  mutation  assays  (2  studies)  were 
negative  up  to  a  limit  dose  of  5,000  (ig/ 
plate.  Chinese  hamster  lung  cells  were 
negative  in  V79  cells  up  to  toxic  doses 
in  2  studies. 

ii.  Two  Chinese  hamster  lung 
structural  chromosomal  studies  were 
reportedly  positive  for  chromosomal 
aberrations  at  the  highest  dose  tested 
(HDT)  (160  ng/ml/-S9;  170  jig/ml/+S9). 
Dimethomorph  induced  only  a  weak 
response  in  increasing  chromosome 
aberrations  in  this  test  system.  These 
results  were  not  confirmed  in  two 
micronucleus  tests  under  in  vivo 
conditions. 

iii.  Structural  Chromosomal 
Aberration  studies  were  weakly 
positive,  in  human  lymphocyte  cultures, 
but  only  in  S9  activated  cultures  treated 
at  the  HDT  (422  ^g/ml)  which  was 
strongly  cytotoxic.  Dimethomorph  was 
negative  in  the  absence  of  activation  at 
all  doses.  Furthermore,  the  positive 
clastogenic  response  observed  under  the 
in  vitro  conditions  was  not  confirmed  in 
two  in  vivo  micronucleus  assays. 

iv.  Micronucleus  assay  (2  studies) 
indicated  that  dimethomorph  was 
negative  for  inducing  micronuclei  in 
bone  marrow  cells  of  mice  following  i.p. 
administration  of  doses  up  to  200  mg/ 
kg  or  oral  doses  up  to  the  limit  dose  of 
5,000  mg/kg.  Thus,  dimethomorph  was 
found  to  be  negative  in  these  studies  for 
causing  cytogenic  damage  in  vivo. 

V.  Dimethomorph  was  negative  for 
inducing  unscheduled  DNA  synthesis, 
in  cultured  rat  liver  cells,  at  doses  up  to 
250  ^g/'Bol.  a  weakly  cytotoxic  level. 

vi.  Dimethomorpn  was  negative  for 
transformation  in  Syrian  hamster 
embryo  cells  treated,  in  the  presence 
and  absence  of  activation,  up  to 
cytotoxic  concentrations  (265  |ig/ml/ 
+S9;  50  jig/ml/-S9). 

3.  Reproductive  and  developmental 
toxicity,  i.  A  rat  developmental  toxicity 
study  with  a  maternal  toxicity  Lowest- 
Observed-Effect  Level  (LOEL)  of  160 
mg/kg/day  and  a  maternal  toxicity  No- 
Observed-Effect  Level  (NOEL)  of  60  mg/ 
kg/day.  The  NOEL  for  developmental 
toxicity  is  60  mg/kg/day.  Dimethomorph 
is  not  teratogenic  in  the  Sprague-Dawley 
rat. 

ii.  A  rabbit  development  toxicity 
study  with  maternal  toxicity  LOEL  of 
650  mg/kg/day  and  a  NOEL  of  300  mg/ 
kg/day.  The  NOEL  for  developmental 
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toxicity  is  650  mg/kg/day,  the  highest 
dose  tested.  Dimethomorph  is  not 
teratogenic  in  the  New  Zealand  white 
rabbit. 

iii.  A  multi-generational  rat 
reproduction  study  with  parental  LOEL 
for  systemic  toxicity  of  80  mg/kg/day 
and  a  NOEL  of  24  mg/kg/day.  The  NOEL 
for  fertility  and  reproductive  function 
was  80  mg/kg/day,  the  highest  dose 
tested. 

4.  Subchronic  toxicity,  i.  A  90-day 
dietary  study  in  Sprague-Dawley  rats 
with  a  NOEL  of  greater  than  or  equal  to 
73  mg/kg/day  in  males  and  82  mg/kg/ 
day  in  females,  the  highest  doses  tested. 

ii.  A  90-day  dog  dietary  study  with  a 
NOEL  15  mg/kg/day  and  a  LOEL  43  mg/ 


kg/day 


5.  Chronic  toxicity,  i.  A  2-year 
ckrooic  toxicity  study  in  Sprague-  * 
Dawley  rats  with  a  NOEL  9  mg/kg/day 
for  males  and  12  mg/kg/day  for  females. 
The  LOEL  for  systemic  toxicity  is  36 
Bg/kg/day  for  males  and  58  mg/kg/day 
fior  females. 

Li.  A  1-year  chronic  toxicity  study  in 
dogs  mth  a  NOEL  of  14.7  mg/kg/day 
and  a  LOEL  of  44.6  mg/kg/day. 

iii.  A  2-year  oncogenicity  study  in 
Sprague-Ctawley  rats  with  a  NOEL  for 
systemic  toxicity  of  9  mg/kg/day  for 
males  and  1 1  mg/kg/day  for  females. 
The  LOEL  for  systemic  toxicity  was  34 
rag/kg/day  for  males  and  46  mg/kg/day 
for  fmnales.  There  was  no  evidence  of 
increased  incidence  of  neoplastic 
lesions  in  treated  animals.  The  NOEL 
for  oncogenicity  is  95  mg/kg/day  for 
males  and  132  mg/kg/day  for  females, 
the  highest  dose  tested. 

iv.  A  2-year  oncogenicity  study  in 
mice  with  a  NOEL  for  systemic  toxicity 
of  100  mg/kg/day  and  a  LOEL  of  1,000 
mg/kg/day.  There  was  no  evidence  of 
increased  incidence  of  neoplastic 
lesions  in  treated  animals.  The  NOEL 
for  oncogenicity  is  1,000  mg/kg/day,  the 
highest  dose  tested. 

6.  Animal  metabolism.  Results  from 
the  livestock  and  rat  metabolism  studies 
show  that  orally  administered 
dimethomorph  was  rapidly  excreted  by 
the  animals.  The  principal  route  of 
elimination  is  the  feces. 

7.  Metabolite  toxicology.  There  were 
no  metabolites  identified  in  potatoes  or 
aniiTuI  commodities  which  require 
regulation. 

8.  Endocrine  effects.  There  is  no 
evidence  of  effects  of  dimethomorph  on 
the  endocrine  system.  There  were  no 
changes  noted  in  organ  weights  for  the 
pituitary,  thyroid,  ovaries  or  testes. 
There  was  no  increased  incidence  of 
mammary  tumors  observed.  No  effects 
on  fertility  or  reproduction  were  noted 
and  there  was  no  evidence  of  related 
histopathological  changes  in 


reproductive  or  endocrine  system 
organs. 

C.  Aggregate  Exposure 

1.  Dietary  (food)  exposure.  Dietary 
exposure  should  be  based  solely  upon 
the  Theoretical  Maximum  Residue 
Concentration  (TMRC)  from  the 
tolerance  of  0.05  ppm  dimethomorph  in 
or  on  potato  and  the  time-limited 
tolerance  of  2.0  ppm  dimethomorph  in 
or  on  grape.  The  goat  metabolism  study 
demonstrates  that  there  is  no  reasonable 
expectation  of  transfer  of  residues  of 
dimethomorph  to  meat  or  milk  from 
potatoes  or  from  grapes.  There  are  no 
potato  or  grape  feed  commodities  fed  to 
poultry.  Therefore,  no  consumption  data 
associated  with  meat,  milk,  poultry  or 
eggs  should  be  included  in  the 
calculation  of  the  TMRC.  There  are  no 
other  established  U.S.  tolerances  for 
dimethomorph,  and  there  are  no 
registered  uses  for  dimethomorph  on 
food  or  feed  crops  in  the  United  States. 

2.  Dietary  (drinking  water)  exposure. 
There  is  no  available  information  about 
dimethomorph  exposure  via  drinking 
water.  However,  expostire  to 
dimethomorph  frtsm  drinking  water  is 
not  likely  to  occur  as  a  result  of  use  on 
potatoes.  Dimethomorph  dissipated 
feirly  rapidly  under  field  conditions 
with  half  lives  ranging  frt)m  14  to  57 
days.  Laboratory  and  field  studies 
demonstrate  that  dimethomorph  is  not 
mobile  in  soil.  No  movement  below  the 
top  4  inches  was  observed  in  the  field 
studies.  Laboratory  leaching  studies 
result  in  the  classification  of 
dimethomorph  as  having  medium  to 
high  adsorption  onto  soil. 

3.  Non-dietary  exposure.  There  are  no 
other  registered  uses  of  dimethomorph 
in  the  U.S.  Thtis,  there  is  no  potential 
for  non-dietary  exposure. 

D.  Cumulative  Effects 

There  is  no  information  to  indicate 
that  any  toxic  effects  produced  by 
dimethomorph  would  be  cumulative 
with  those  of  any  other  chemical.  The 
fungicidal  mode  of  action  of 
dimethomorph  is  unique; 
dimethomorph  inhibits  cell  wall 
formation  only  in  Oomycete  fun^.  The 
result  is  lysis  of  the  cell  wall  which  kills 
growing  cells  and  inhibits  spore 
formation  in  mature  hyphae.  This 
unique  mode  of  action  and  limited  pest 
spectrum  suggest  that  there  is  littie  or 
no  potential  for  cumulative  toxic  effects 
in  mammals.  In  addition,  the  toxicity 
studies  submitted  to  support  this 
petition  do  not  indicate  that 
dimethomorph  is  a  particularly  toxic 
compound.  No  toxic  end-points  of 
potential  concern  were  identified. 


E.  Safety  Determination 

1.  U.S.  population.  The  proposed 
reference  dose  (RfD)  is  0.1  mg/kg  bwt/ 
day,  based  on  a  NOEL  of  10  mg/kg  bwt/ 
day  from  a  2-year  dietary  toxicity  study 
in  rats  that  demonstrated  decreased 
body  weight  and  liver  foci  in  females. 
The  proposed  RID  is  also  based  on  an 
uncertainty  fector  of  100.  For  potatoes, 
the  TMRC  from  this  proposed  action  is 
estimated  at  0.000057  mg/kg  bwt/ day. 
This  represents  an  aggregate  exposure  to 
the  general  population  of  the  United 
States  of  0.063  percent  of  the  RfD.  The 
TMRC  for  the  most  highly  exp>osed 
group,  children  ages  1  to  6  is  estimated 
at  0.000113  mg/kg  bwt/day.  This 
represents  0.125  percent  of  the  RfD. 
Establishment  of  a  tolerance  for  residues 
in/on  grape  commodities  is  not 
expected  to  significantiy  change  the 
exposure  estimate  to  the  most  highly 
exposed  group  since  the  commodity 
which  is  most  extensively  imported  is 
wine.  Since  EPA  generally  has  no 
concern  for  exposures  below  100 
percent  of  the  RfD,  EPA  should 
conclude  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  dimethomorph 
residues  in  or  on  potato  and  grape 
commodities. 

2.  Infants  and  children.  American 
Cyanamid  beUeves  that  the  results  of  the 
studies  submitted  to  support  this 
package  provide  no  evidence  that 
dimethomorph  caused  reproductive, 
developmental  or  fetotoxic  effects.  No 
such  effects  were  noted  at  dose  levels 
which  were  not  maternally  toxic.  The 
NOELs  observed  in  the  developmental 
and  reproductive  studies  were  6  to  65 
times  higher  than  the  NOEL  used  to 
establish  the  proposed  RfD  (10  mg/kg 
bw/day).  There  is  no  evidence  to 
indicate  that  children  or  infants  would 
be  more  sensitive  than  adults  to  toxic 
effects  caused  by  exposure  to 
dimethomorph. 

F.  International  Issues 

No  Codex  maximum  residue  levels 
(MRLs)  have  been  established  for 
dimethomorph  to  date. 

n.  Public  Record 

A  record  has  l)een  established  for  this 
notice  under  docket  control  number 
[PF-724]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  the  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  throu^  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 


Public  Response  and  Resources  Branch, 
Field  Operations  Division  (7506C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
direcUy  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  s{>ecial  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directiy  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  \he  beginning  of 
this  document. 

List  of  Subfects 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping. 

Dated:  March  18, 1997. 
Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  97-7494  Filed  3-25-97;  8:45  am] 
BILLING  CODE  asaO-SO-T 

[PF-722:  FRL-S592-e] 

DowElanco;  Pesticide  Tolerance 
Petition  Rling 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Notice  of  Filing. 

SUMMARY:  This  notice  is  a  sunmiary 
announces  the  filing  of  a  pesticide 
petition  proposing  the  establishment  of 
a  regulation  for  residues  of  cloransulam- 
methyl  in  or  on  soybeans.  This  notice 
contains  a  summary  was  prepared  by 
the  petitioner,  DowElanco. 
DATES:  Comments,  identified  by  the 
docket  number  [PF-7221.  must  be 
received  on  or  before  April  25, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  401  M  St.  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to  Rm.  1132,  CM  «2. 1921 
Jefferson  Davis  Highway.  Arlington,  VA 


22202.  Comments  and  data  may  also  be 
submitted  electronically  be  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  in  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  control 
number  (PF-722].  Electronic  comments 
on  this  notice  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  this 
document. 

Information  submitted  as  a  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Philip  Errico,  Product  Manager  (PM)  25, 
Registration  Division,  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M.  St..  SW.. 
Washington,  D.C.  Office  location, 
telephone  number  and  e-mail  address: 
Rm.  237,  CM«2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  703-305-6027. 
e-mail:  errico. philiip@e]}amail. epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  f>esticide  petition  (PP  5F4560 
from  DowElanco,  9330  Zionsville  Road, 
Indianapolis,  IN  46268-1054  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act.  21  U.S.C. 
section  346a(d).  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  the  herbicide  N-(2- 
carboxymethyl-6-chlorophenyl)-5- 
ethoxy-7-fluoro[l,2,4j 
triazolo[1.5c]pyrimidine-2-sulfonamide, 
(cloransulam-methyl)  in  or  on  the  raw 
agricultural  conunodity  soybeans  at  0.02 
ppm,  soybean  forage  at  0.1  part  per 
million  (ppm)  and  soybean  hay  at  0.2 
ppm.  The  proposed  analytical  method  is 
gas  chromatography  coupled  with  a 
mass  selective  detector  (GC-MSD). 


EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however.  EPA  has  not  fully 
evaluated  the  sufficieny  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

Availability  of  the  analytical  method: 
The  proposal  analytical  method  of 
enforcement  which  measures  residues 
of  cloransulam-methyl  in  soybeans,  and 
soybean  forage  and  hay  discussed  below 
has  not  been  validated  by  the  Agency. 
Public  versions  of  the  analytical  method 
can  be  obtained  frt)m  the  Pesticide 
Docket,  U.S.  Environmental  Protection 
Agency.  Office  of  Pesticide  Programs, 
401  M.  St.,  SW.,  Washington,  D.C. 
20460,  (703)  305-5805. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recenUy  amended  by  the 
Food  Quality  Protection  Act, 
DowElanco  included  in  the  petition  a 
summary  of  the  petition  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of 
DowElanco;  EPA,  as  mentioned  above, 
is  in  the  process  of  evaluating  the 
petition.  As  required  by  section 
408(d)(3)  EPA  is  including  the  summary 
as  a  part  of  this  notice  of  filing.  EPA 
may  have  made  minor  edits  to  the 
summary  for  the  purpose  of  clarity. 

L  Petition  Summary 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Nature  of  residue 
studies  dc:iionstniiud  that  residues  of 
cloransulam-methyl  and  its  metabolites 
would  not  be  expKted  to  acciunulate  to 
significant  levels  m soybeans  treated 
either  pre-plant  op'post-emergence,  and 
that  it  wasappropriate  to  base  the 
magnitudeofbsfal  terminal  residues  and 
propoffed  tolerances  only  on  residues  of 
the  parent  compound,  cloransulam- 
methyl.  A  rotational  crop  study  showed 
no  significant  level  of  cloransulam- 
methyl  or  any  structurally-related 
metabolite  in  any  crop,  or  crop 
fractions,  grown  in  rotation  120  days 
after  soil  treatment. 

2.  Analytical  method.  Residue 
anal)rtical  methods  were  validated  based 
upon  gas  chromatography  coupled  with 
a  mass  selective  detector  (GC-  MSD). 
The  limit  of  detection  of  the  methods  is 
0.005  ppm  and  a  level  of  quantitation  is 
0.01  ppm. 

3.  Magnitude  of  residues.  No 
detectable  residues  of  cloransulam- 
methyl  resulted  in  soybeans  from  either 
preplant  incorporated  or  post  emergence 
applications,  in  soybean  forage  or  hay 
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following  preplant  applications,  and  in 
the  majority  of  cases,  in  soybean  forage 
or  bay  following  postemergence 
applications.  No  residues  of 
cioransulam-methyl  were  detected  in 
the  soybeans  or  processed  fractions 
above  the  analytical  method  limit  of 
detection  of  0.005  ppm  following  5x  the 
proposed  maximum  postemergence 
application  rate. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Cioransulam-methyl 
acute  toxicity  is  low.  Acute  oral  LDm  in 
the  rat  is  >5,000  mg/kg  in  both  males 
and  females  and  the  acute  dermal  LX)v> 
in  the  rabbit  is  >2,000  mg/kg.  The 
inhalation  LC^  in  the  rat  is  >3.77  mg/ 

1  of  air,  which  is  the  highest  obtainable 
respirable  aerosol  concentration. 
Cioransulam-methyl  produced  no 
indications  of  dermal  irritation  in 
rabbits  or  sensitization  in  the  guinea     * 
pig,  and  only  slight  transient  eye 
irritadon  in  the  rabbit  following  acute 
exposure. 

2.  Genotoxicity.  In  a  battery  of  short- 
term  genotoxicity  tests,  cioransulam- 
methyl  showed  no  evidence  of  a 
mutagenic  potential.  These  tests 
included  a  bacterial  reverse  mutation 
assay  (Ames  test),  an  in  vitro  cytogenic 
assay  in  Chinese  hamster  ovary  cells 
(CHO/HGPRT  assay),  an  in  vitro 
chromosomal  aberration  assay  in  rat 
lymphocytes,  and  an  in  vivo  cytogenetic 
assay  in  mouse  bone  marrow  cells. 

3.  Reproductive  and  developmental 
toxicity.  Cioransulam-methyl  exhibited 
no  effects  on  reproduction  or  fetal 
development.  In  a  multigeneration 
reproduction  study  in  rats,  no  effects  on 
reproductive  performance  or  neonatal 
survival  were  seen  at  the  highest  dose 
tested. 

In  a  developmental  toxicity  study  in 
rats,  no  maternal  or  developmental 
toxicity  was  seen  at  the  highest  dose 
tested  (limit  test  at  1,000  mg/kgj. 

In  a  developmental  toxicity  study  in 
rabbits,  the  maternal  NOEL  was  100  mg/ 
kg/ day  and  the  developmental  NOEL 
was  at  least  300  mg/kg/ day. 

4.  Subchmnic  toxicity,  in  a  21-day 
repeated  dermal  application  study  in 
rabbits,  cioransulam-methyl  when  given 
at  a  dose  of  1,000  mg/kg/day  produced 
only  slight  anemia  in  female  rabbits 
while  male  rabbits  were  unaffected  at 
the  highest  dose  tested.  The  NOEL  was 
500  mg/kg/ day  for  females  and  1 ,000 
mg/kg/day  in  males.  Cioransulam- 
methyl  was  evaluated  in  13-week 
dietary  studies  in  rats,  mice  and  dogs. 
The  primary  target  organs  identified  in 
these  studies  were  the  kidneys  (rat),  the 
liver  (mouse  and  dog),  and  thyroid  (rat). 
An  NOEL  was  not  determined  in  the  rat 
base  upon  minor  histopathological 


changes  in  the  kidney  (males)  and  the 
liver  (females).  In  the  mouse,  the  NOEL 
was  50  mg/kg/day  in  male  mice  and  100 
mg/kg/day  in  female  mice  based  upon 
hepatocellular  hypertrophy.  An  NOEL 
was  not  established  in  the  dog  based 
upon  slightly  lower  body  weights  at  the 
lowest  dose  tested.  40  mg/kg/day. 

5.  Chronic  toxicity.  In  a  2-year 
combined  chronic  toxicity/oncogenicity 
study  in  the  rat,  the  NOEL  for  chronic 
toxicity  was  10  mg/kg/day  based  upon 
kidney  and  thyroid  effects:  hypertrophy 
of  collecting  duct  epithelial  cells  and 
vacuolation  consistent  with  fatty  change 
in  the  proximal  tubules  of  males  and 
females,  and  an  increase  in  the 
incidence  of  mineralization  of  the  renal 
pelvis  in  males.  Thyroid  changes  were 
confined  to  the  high  dose  males  and 
consisted  of  hyperplasia  and 
hypertrophy  of  follicular  epithelium.  In 
a  2-  year  dietary  feeding  study  in 
B6C3F1  mice,  the  NOEL  for  chronic 
toxicity  was  also  10  mg/kg/day  base 
upon  the  liver  as  he  primary  target 
organ.  There  were  increased  liver 
weights  and  histologic  changes 
consisting  of  centrilobular  hypertrophy 
in  males.  Kidney  weights  were 
decreased  in  males  and  females,  and 
depletion  of  the  normal  ctyoplasmic 
vacuoles  and  decreases  in  the  incidence 
of  renal  mineralization  and  renal 
tubular  degeneration  were  noted  in 
males.  All  of  these  histologic  changes 
were  interpreted  to  be  non-adverse. 
There  was  no  evidence  of  an  oncogenic 
response  in  either  male  or  female  mice 
or  rats.  In  a  1-year  chronic  toxicity  study 
in  dogs,  the  NOEL  was  5  mg/kg/day 
based  upon  an  increase  in  accumulation 
of  pigment  in  Kuppfer  cells  and 
hepatocytes  with  changes  in  hepatic- 
related  senun  chemistry  parameters. 

6.  Animal  metabolism.  Metabolism 
studies  conducted  on  cioransulam- 
methyl  indicated  over  90  percent  of  a 
single  or  repeated  dose  was  absorbed  at 
5  mg/kg  and  at  1,000  mg/kg/day,  there 
was  incomplete  absorption  of 
cioransulam-methyl,  with  only  28-30 
percent  of  the  dose  absorbed.  Urinary 
elimination  was  rapid  with  half-lives  of 
approximately  6-9  hours.  Sex  dependent 
differences  in  disposition  of  the  5  mg/ 
kg  dose  were  traced  to  more  efficient 
elimination  of  unchanged  cioransulam- 
methyl  in  the  female  versus  male  kidney 
but  are  of  no  known  toxicologic 
significance.  Due  to  its  rapid 
elimination,  cioransulam-methyl  has 
litUe  fKJtential  to  acctimulate  upon 
repeated  administration. 

7.  Metabolite  toxicology.  The  residue 
of  concern  for  tolerance  setting  purposes 
is  the  parent  material  (cioransulam- 
methyl).  Thus  there  is  no  need  to 
addrMS  metabolite  toxicity. 


C.  Aggregate  Exposure 

1.  Dietary  Exposure 

a.  Food.  For  Purpose  of  assessing  the 
potential  dietary  exposure  from  use  of 
cioransulam-methyl  on  soybeans,  a 
conservative  estimate  of  aggregate 
exposure  is  determined  by  TMRC 
assuming  that  100  percent  of  the 
soybean  crop  has  a  residue  of 
cioransulam-methyl  at  the  tolerance 
level  of  0.02  ppm.  This  results  in  an 
extremely  conservative  estimate  of 
exposure  for  cioransulam-methyl, 
because  no  residues  were  detected  in 
soybeans  at  a  level  4x  lower  than  the 
proposed  tolerance  level  based  upon 
applications  made  either  at  the 
proposed  maximum  label  rate,  or  at  a 
rate  5x  higher  than  the  proposed 
maximum  application  rate  in  an 
exaggerated  rate  residue  study.  The 
potential  dietary  exposure  is  obtained 
by  multiplying  the  tolerance  residue 
level  on  soybeans  (0.02  ppm)  by  the 
consumption  data  which  estimates  the 
amount  of  soybean  products  consumed 
by  various  population  subgroups.  The 
maximum  potential  average  daily  dose 
(ADD)  of  cioransulam-methyl  values 
determined  for  various  populations  are 
clearly  significant  overestimates 
compared  with  actual  exposure.  When 
ADDs  are  compared  to  the  Reference 
Dose  (RfD),  which  used  the  lowest 
NOEL  of  5  mg/kgBW/day  frtjm  the  1- 
year  dog  chronic  toxicity  study  and  an 
uncertainty  factor  of  100,  the  ADD  for 
the  average  U.S.  consumer  utilizes  only 
about  0.01  percent  of  the  RfD,  and  even 
the  highest  risk  group,  non-nursing 
infants,  would  theoretically  be  exposed 
to  less  than  0.07  percent  of  the  RfD.  If 
the  margin  of  safety  (MOS)  or  safety 
£actor  approach  is  used,  the  calculated 
MOSs  are  7.600  for  the  average  U.S. 
population  and  1 .500  for  non-nursing 
infants.  DowElanco  believes  it  is  evident 
from  these  very  conservative  estimates 
that  cioransulam-methyl  poses  no 
significant  dietary  risk  to  any  human 
population. 

b.  Drinking  water.  Another  potential 
source  of  dietary  exposure  are  residues 
in  drinking  water.  Base  upon  the 
available  environmental  studies 
conducted  with  cioransulam-methyl 
wherein  it's  properties  show  litUe 
potential  for  mobility  in  soil  and 
extremely  rapid  photolysis  in  water, 
DowElanco  concludes,  there  is  no 
anticipated  exposure  to  residues  of 
cioransulam-methyl  in  drinking  water. 

2.  Non-dietary  exposure.  There  are  no 
other  uses  currenUy  registered  for 
cioransulam-methyl.  The  proposed  use 
in  on  soybeans  involves  application  of 
cioransulam-methyl  to  crop  grown  in  an 
agricultural  environment.  Thus,  the 


potential  for  non-occupational,  non- 
dietary  exposure  to  the  general 
population  is  not  expected  to  be 
significant. 

D.  Cumulative  Effects 

There  is  no  reliable  information  to 
indicate  that  cioransulam-methyl  has  a 
common  mechanism  of  toxicity  with 
any  other  chemical  compound  or  that 
potential  toxic  effects  of  cioransulam- 
methyl  would  be  cumulative  with  those 
of  any  other  pesticide  chemical.  Thus 
DowElanco  believes  it  is  appropriate  to 
consider  only  the  potential  risks  of 
cioransulam-methyl  in  its  exposure 
assessment. 

E.  Safety  Determiitation 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above,  and  based  on  the 
completeness  and  reliability  of  the 
toxicity  data.  DowElanco  has  concluded 
that  aggregate  exposure  to  cioransulam- 
methyl  will  utilize  only  about  0.01 
percent  of  the  RfD  for  the  U.S. 
population.  EPA  generally  has  no 
Qoncem  for  exposures  below  100 
percent  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  hetdth.  Therefore,  DowElanco 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  frtim 
aggregate  exposure  to  cioransulam- 
methyl  residues  (<0.02  ppm)  on 
soybeans.  The  complete  toxicology 
profile  for  cioransulam-methyl  shows 
no  evidence  of  physiological  effects 
characteristic  of  the  disruption  of  the 
hormone  estrogen.  Based  upon  this 
observation,  cioransulam-methyl  does 
not  meet  the  criteria  for  an  estrogenic 
compound. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infonts  and  children  to  residues  of 
cioransulam-methyl.  data  from 
developmental  toxicity  studies  in  rats 
and  rabbits  and  a  multigeneration 
reproduction  study  in  the  rat  are 
considered.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  pesticide  exposure 
during  prenatal  development  to  one  or 
both  parents.  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  to  the  pesticide  on  the 
reproductive  capability  and  potential 
systemic  toxicity  of  mating  animals  and 
on  various  parameters  associated  with 
the  well-being  of  offspring. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additionial  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 


post-natal  toxicity  and  the  completeness 
of  the  data  base.  Base  on  the  current 
toxicological  data  requirements,  the  data 
base  for  cioransulam-methyl  relative  to 
pre-  and  post-natal  effects  for  children 
is  complete.  Further,  for  cioransulam- 
methyl,  the  NOEL  in  the  chronic  feeding 
study  which  was  used  to  calculate  the 
RfD  (0.05  mg/kg/day)  is  already  lower 
than  the  NOELs  from  the  developmental 
studies  in  rats  and  rabbits  by  a  factor  of 
more  than  60  to  200-fold. 

Concerning  the  reproduction  study  in 
rats,  there  were  no  effects  on 
reproduction  or  fetal  development,  even 
at  a  dose  lOOx  the  NOEL  used  to 
establish  the  RfD.  Therefore,  DowElanco 
concludes  that  an  additional  uncertainty 
factor  is  not  needed  and  that  the  RfD  at 
0.05  mg/kg/day  is  appropriate  for 
assessing  risk  to  infants  and  children. 

Using  the  conservative  exposure 
assumptions  previously  described,  the 
percent  RfD  utilized  by  the  aggregate 
exposure  to  residues  of  cioransulam- 
methyl  on  soybeans  is  0.07  percent  for 
non-nursing  infant,  the  most  sensitive 
population  subgroup.  Thus,  based  on 
the  completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  DowElanco 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  cioransulam-methyl  on 
soybeans. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  residues  of 
cioransulam-methyl  on  soybeans  or  any 
other  food  or  feed  crop. 

n.  Public  Record 

Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  docket  control  number, 
IPF-722J.  All  written  comments  filed  in 
response  to  this  petition  will  be 
available  in  the  Public  Response  and 
Program  Resources  Branch,  at  the 
address  given  above  from  8:30  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

A  record  has  been  established  for  this 
notice  under  docket  control  number 
[PF-722]  including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 


(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  «2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directiy  to  EPA  at: 

opp-docket@epainail.epa.gov 

Electronic  comments  must  be 
submitted  as  ASCII  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  direcUy  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  be^nning  of  this 
document 

Authority:  21  U.S.C.  346a. 

ListofSubiects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping. 

Dated:  March  13, 1997. 

Stephen  L.  Johnaon, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

[PR  Doc.  97-7496  Filed  3-25-97;  8:45  am) 
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IPF-718;  FRL-6590-31 

Novartis;  Pesticide  Tolarance  Petition  niing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice  of  filing. 

StJMMARY:  This  notice  is  a  summary  of 
a  pesticide  petition  (PP)  6F4621 
proposing  the  establishment  of  a 
regidation  for  residues  of  the  herbicide 
norfiurazon  and  its  desmethyl 
metabolite  in  or  on  bermudagrass  forage 
and  bermudagrass  hay.  This  summary 
was  prepared  by  the  petitioner, 
Novartis.  The  original  petitioner, 
Sandoz  Agro,  Inc.,  merged  with  Qba- 
Geigy  Corp..  to  form  a  new  corporation, 
Novartis  Crop  Protection.  Inc..  on 
January  1, 1997,  thus  the  name  of  the 
Petitioner  has  been  changed. 
DATES:  Comments,  identified  by  the 
docket  control  niunber  [PF-718J,  must 
be  received  on  or  before.  April  25,  1997. 
AOORESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
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Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  hi  person,  bring 
comments  to:  Rm.  1132.  CM  «2.  1921 
Jefferson  Davis  Highway,  ArUngton.  VA 
22202.  Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Fedwal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  as  a  comment 
concerning  this  docmnent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFK  i>art  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  ETA  without  prior  notice.  All  written 
comments  inrill  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FUfmCR  Mtf^MMATION  CONTACT:  By 
mail:  Joanne  Miller,  Product  Manager 
(PM)  23,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs. 
Environment  Protection  Agency,  401  M 
SL  SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm. 
237,  CM  #2, 1921  Jefferson  Davis 
High%vay,  Arlington,  VA  22202.  (703) 
305-6224,  e-nudl: 
miller .  joanneOepamai  1 .  epa.  go  V . 
SUPPLEMBfTAPCr  MFORMATION:  EPA  has 
received  a  pesticide  petition  (PP) 
6F4621  from  Novartis  Crop  Protection. 
Inc.,  P.O.  Box  18300,  Greensboro.  NC 
27419,  proposing  to  amend  40  CFR  part 
180,  pursuant  to  section  408(d)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  21  use.  346a(d).  by 
establishing  tolerances  for  combined 
residues  of  the  herbicide  norflurazon, 
(4-chloro-5-(methylamino)-2-(alpha, 
alpha,  alpha-trifluoro-in-tolyl)-3-(2//>- 
pyridazinone)  and  its  desmethyl 
metabolite  (4-chlon>-S-(amino)-2-alpha, 
alpha  alpha-trifIuoro-m-tolyl)-3(2/^ 
pyridazinone)  in  or  on  bermudagrass 
forage  at  3.0  ppm  and  bermudagrass  hay 
at  2.0  ppm.  The  proposed  analytical 
method  of  determining  residues  was  gas 
chromatography.  The  initial  notice  of 
filing  was  published  previously  in  the 


Federal  Register  of  February  1.  1995  (61 
FR  3698)(FRI^^994-3).  The  current 
notice  of  filing  is  required  by  EPA  to 
fulfill  FQPA  requirements.  Tolerances 
requested  are  the  same  as  those 
proposed  in  the  initial  filing. 

Pursuant  to  the  section  408(d)(2)(A)(i) 
of  the  FFDCA,  as  amended,  Novartis 
Crop  Protection  Inc.,  has  submitted  the 
following  summary  information,  data 
and  arguments  in  support  of  their 
pesticide  petition.  This  sunmiary  was 
prepared  by  Novartis  and  EPA  has  not 
fully  evaluated  the  merits  of  the 
petition.  EPA  edited  the  summary  to 
clarify  the  sununary  and  to  remove 
certain  extraneous  material  and  that  the 
conclusions  and  arguments  are  the 
petitioners  and  not  necessarily  the 
EPA's. 

I.  Petition  Summary 

A.  Chemical  Uses 

Norflurazon,  (4-chlort>-5- 
(methylamino)-2-(alpha,  alpha,  alpha- 
trifluoro-/ii-tolyl)-3-(2//)-pyrida2inone), 
is  a  selective,  pre-emergent  herbicide 
used  to  control  germinating  annual 
grasses  and  broadleaf  weeds. 

Norflurazon  is  noncorrosive  and  is 
stable  under  alkaline  and  acid 
conditions,  but  is  sensitive  to  light. 
Norflurazon  is  only  slighUy  soluble  in 
water  (<40  parts  per  million  (ppm)). 

B.  Norflurazon  Safety 

Novartis  has  submitted  over  70 
separate  toxicology  studies  in  support  of 
tolerances  for  Norflurazon.  EPA  has 
classified  norflurazon  as  a  non- 
quantifiable  Group  C,  possible  human 
carcinogen.  According  to  Novartis, 
norflurazon  is  not  a  mutagen  and  has 
low  oral  and  dermal  toxicity  to 
mammals.  (Updated  studies  have 
recently  been  submitted  to  the  EPA.) 
Risk  assessment  calculations  indicate 
margins  of  safety  for  agricultural 
workers  and  the  population  in  general 
far  exceed  the  EPA  required  level  of 
100. 

The  following  mammalian  toxicity 
studies  have  been  conducted  to  support 
the  tolerances  of  Norflurazon: 

Acute  Oral.  Rat  (Male)  L£ho:  9.3  g/kg 
(Tox  Category  FV) 

Acute  Dermal.  Rat^it:  LCm  ^20,000 
mg/kg  (Tox  Category  IV) 

Acute  Inhalation,  Rat:  LCjo  >  2.4  mg/ 
1  (Tox  Category  ID) 

Primary  Eye  Irritation,  Rabbit:  non- 
irritating  (Tox  Category  IV) 

Primary  Dermal  Irritation,  Rabbit:  no 
irritation  (Tox  Category  FV) 

Dermal  Sensitization,  in  male  Guinea 
Pig:  technical  norflurazon  at  0.1  percent 
did  not  cause  sensitization  (Tox 
Category  IV) 


90-day  rat  feeding  study:  The 
systemic  no-observable-effect-level 
(NOEL)  was  considered  to  be  12.50  mg/ 
kg/day  in  male  rata,  and  25.0  mg/kg/day 
in  female  rata. 

A  6~month  dog  feeding  study:  The 
systemic  NOEL  was  determined  to  be 
1.53  mg/kg/day  for  males,  and  1.58  mg/ 
kg/day  for  females.  The  systemic  LEL 
was  determined  to  be  5.02  mg/kg/day 
for  males,  and  4.77  mg/kg/day  for 
females. 

A  3-week  rabbit  dermal  study:  The 
systemic  NOEL  was  375  mg/kg/day  for 
males  and  females.  The  dermal  NOEL 
was  also  375  mg/kg/day  for  both  sexes. 

A  28-day  rat  feeding  study:  NOEL  of 
50.0  mg/kg/day. 

A  28-day  mouse  feeding  study:  NOEL 
of  63.0  mg/kg/day. 

A  rat  dermal  absorption  study:  No 
more  than  0. 1  percent  of  applied  dose 
was  absorbed  at  doses  up  to  10  mg/rat. 

Gene  mutation  assays:  Negative. 
There  was  no  evidence  of  cytotoxicity  in 
any  of  the  strains  at  any  of  the  dose 
concentrations  used.  In  an  in  vitro 
unscheduled  DNA  synthesis  assay, 
norflurazon  failed  to  induce 
unscheduled  DNA  synthesis  in  primary 
rat  hep>atocytes.  In  an  in  vitro 
chromosomal  aberration  assay, 
norflurazon  did  not  cause  a  clastogenic 
response  in  the  presence  of  liver  S-9  or 
in  the  absence  of  S-9. 

A  developmental  study  in  rats:  No 
maternal  or  developmental  effecta  at  400 
mg/kg/day.  Maternal  NOEL  was  <100 
mg/kg/day;  maternal  I -FT.  was  100  mg/ 
kg/ day.  based  on  reductions  in  body 
weight  for  the  p>eriod  of  dosing  and  for 
the  dosing  plus  post-dosing  period. 

A  developmental  study  in  rabbits:  The 
NOEL  for  maternal  toxicity  was  30  mg/ 
kg/day  based  on  maternal  body  weight 
decreases  at  60  mg/kg/day.  The  NOEL 
for  developmental  toxicity  was  30  mg/ 
kg/day.  Developmental  eSiacta  seen  at  60 
mg/kg/day  were  decreased  fetal  weight 
and  incomplete  ossification  of  the  skull, 
fore  and  hind  limb  middle  phalanx, 
metacarpal,  and  proximal  epiphysis  of 
the  tibia. 

A  three  generation  reproduction  study 
in  rata  showed  no  apparent  effiscta  on 
reproductive  performance  at  any  dose 
level  tested. 

A  chronic  toxicity  and  carcinogenicity 
study  in  Sprague-Dawley  rats:  No 
significant  effecta  of  technical 
norflurazon  were  evident  for  survival, 
body  weight,  body  weight  gain,  or  food 
consumption  in  male  or  female  rata  at 
any  dose  level  tested.  The  systemic 
NOEL  was  determined  to  be  18.75  mg/ 
kg/day  for  both  saxes. 

A  carcinogenicity  study  in  mice:  No 
significant  effecta  were  observed  on 
body  weight,  body  weight  gain,  and 


food  consumption  at  any  dose.  The 
systemic  NOEL  was  determined  to  be 
12.8  mg/kg/day  for  male  mice,  and  58.7 
mg/kg/day  for  female  mice. 

A  rat  metabolism  study:  A  rat 
metabolism  study  at  single  oral  doses  of 
2  or  110  mg/kg,  a  single  i.v.  dose  of  2.0 
mg/kg,  or  a  single  oral  dose  at  2  mg/kg 
after  animals  had  ingested  0.1  mg/kg  for 
14  days  showed  that  less  than  1.0 
percent  of  the  administrated  dose 
remained  96  hours  after  dosing. 
Thirteen  metabolites  were  isolated. 
Norflurazon  appears  to  be  metabolized 
by  N-demethylation,  displacement  of 
the  chlorine  atom  by  glutathione, 
glutatione  attack  on  the  aromatic  ring, 
and  replacement  of  the  chlorine  atom 
with  hydrogen.  Norflurazon  appears  to 
be  rapidly  absorbed  bom  the 
gastrointestinal  tract  and  extensively 
metabolized. 

C.  Threshold  Effects 

Chronic  effects:  Based  on  the 
available  chronic  toxicity  data,  EPA  has 
set  the  Reference  Dose  (RfD)  for 
norflurazon  at  0.02  mg/kg/bwt/day.  The 
RfD  for  norflurazon  is  based  on  the  6- 
month  dog  feeding  study  with  a 
threshold  NOEL  of  1.53  mg/kg/day  and 
an  uncertainty  factor  of  100. 

Acute  toxicity:  Because 
developmental  effecta  were  seen  in  the 
rabbit  developmental  study,  the  Agency 
assessed  acute  dietary  risk  from 
developmental  effecta  for  the  subgroup 
females  (13+  years)  the  only  appropriate 
group  of  acute  dietary  concern.  The 
Margin  of  Exposure  (MOE),  a  measure  of 
how  closely  the  high-end  exposure 
comes  to  the  NOEL,  was  calculated  as 
the  ratio  of  the  NOEL  to  the  exposure 
and  determined  to  be  3,000.  The  Agency 
is  not  generally  concerned  unless  the 
MOE  is  below  100  when  based  upon 
data  generated  in  animal  studies. 

D.  Non-threshold  Effects 

Carcinogenicity:  The  EPA's  Health 
Effecta  Division  Peer  Review  Committee 
classified  norflurazon  as  a  Group  C, 
possible  human  carcinogen,  based  on 
the  criteria  in  the  Agency's  Guideline 
for  the  Classification  of  Carcinogens 
published  in  the  Federal  Register  of 
September  24,  1986,  (51  FR  33992- 
34003),  and  the  statistically  significant 
increase  in  comparison  to  controls  in 
hepatocellular  adenomas  and  combined 
hepatocellular  adenomas  and 
carcinomas  in  male  CD-I  mice  as  well 
as  the  statistically  significant  positive 
trend  for  hepatocellular  adenomas  and 
combined  adenomas  and  carcinomas. 

That  committee  also  reconunended 
that  for  the  purposes  of  risk 
characterization  the  RfD  approach 
should  be  used  for  the  quantification  of 


human  risk.  This  recommendation  was 
supported  by  the  presence  of  only 
benign  tumors  in  only  one  sex  of  one 
species  at  one  dose  level,  and  adequate 
but  negative  mutagenicity  data  and  no 
positive  analogues.  EPA  believes 
norflurazon  poses  a  negligible  cancer 
risk  to  himians. 

E.  Aggregate  Exposure: 

For  the  purposes  of  assessing  the 
potential  dietary  exposure,  Novartis  has 
estimated  the  aggregate  exposure  based 
on  the  Theoretical  Maximum  Residue 
Contribution  (TMRC)  from  the 
tolerances  for  all  crops  on  which 
norflurazon-based  products  are  labeled. 
The  TMRC  fitim  the  established  and  the 
proposed  tolerances  is  0.002041  and 
utilizes  10.2  percent  of  the  RfD  for  the 
overall  U.S  population.  The  exposure  of 
the  most  highly  exposed  subgroup  in 
the  population,  non-nursing  infanta,  is 
0.009356  mg/kg/bwt/day  and  utilizes 
46.8  percent  of  the  RfD. 

No  norflurazon-based  producte  are 
labeled  for  residentieil  use.  Non- 
occupational exposure  for  norflurazon 
has  not  been  estimated  since  the  current 
registrations  for  norflurazon-based 
producta  are  limited  to  commercial  crop 
production.  The  potential  for  non- 
occupational exposure  to  the  general 
population  is,  therefore,  insignificant. 

EPA  consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  because  Sandoz  and  EPA  do 
not  have  information  to  indicate  that 
toxic  effecta  produced  by  norflurazon 
would  be  cumulative  with  those  of  any 
other  chemical  compounds. 

F.  Determination  of  Safety  for  US 
population 

Reference  Dose  (RfD):  Using  a  100- 
fold  safety  factor  and  the  NOEL  of  1.53 
mg/kg/day  determined  by  the  most 
sensitive  species  (the  6-month  dog 
feeding  study),  the  RfD  is  0.02  mg/kg/ 
bwt/day.  The  TMRC  from  the 
established  and  the  proposed  tolerances 
is  0.002041  and  utilizes  10.2  percent  of 
the  RfD  for  the  overall  U.S  population. 
Based  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
conservative  exposure  assessment, 
Sandoz  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  aggregate  exposure  of 
residues  of  norflurazon  including  all 
anticipated  dietary  exposure. 

G.  Determination  of  Safety  for  Infants 
and  Children 

The  exposure  of  the  most  highly 
exposed  subgroup  in  the  population, 
non-nursing  infanta,  is  0.009356  mg/kg/ 
bwt/day  and  utilizes  46.8  percent  of  the 
RfD.  Based  on  the  completeness  and 


reliability  of  the  toxicity  data  and  the 
conservative  exposure  assessment, 
Sandoz  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infanta  and  children  frtim  the 
aggregate  exposure  of  residues  of 
norflurazon  including  all  anticipated 
dietary  exposure. 

H.  Estrogenic  Effects 

No  specific  testa  have  been  conducted 
with  norflurazon  to  determine  whether 
the  pesticide  may  have  an  effect  in 
bumans  that  is  similar  or  an  effect 
produced  by  a  naturally  occurring 
estrogen  or  other  endocrine  effecta. 

/.  Chemical  Residue 

The  nature  of  the  residue  is 
adequately  understood,  and  an  adequate 
analytical  method,  gas  chromatography 
using  electron  capture  detection,  is 
available  for  enforcement  purposes. 

Tolerances  have  been  established  for 
norflurazon  in  almonds,  hulls  and 
nutmeat;  apples;  apricota;  asparagus; 
avocados;  blackberries;  blueberries; 
cattie,  Eat,  meat,  and  meat-by-producta 
(mbyp);  cherries;  citrus  fruit; 
cottonseed;  cranberries;  filberts;  goata, 
fat,  meat  and  mbp;  grapes;  hogs,  fat, 
meat,  and  mbp;  hops,  green;  horses,  fat, 
meat,  and  mbp;  milk;  nectarines; 
peaches;  peanuta;  peanut  hay,  hulls  and 
vines;  pecans;  pears;  plums  (fresh 
prunes);  poultry,  fat,  meat  and  mbp; 
raspberries;  sheep,  fat,  meat  and  mbp; 
soybeans,  forage  and  hay;  and  walnuta. 
The  metabolism  of  norflurazon  in  planta 
is  adequately  understood.  Metabolism  of 
norflurazon  in  livestock  has  been 
studied  and  tolerances  for  livestock 
commodities  have  been  established.  A 
ruminant  study  adequately  identified 
the  metabolites  in  milk,  liver  and 
kidney.  Norflurazon  was  not  detected  in 
ruminant  milk  or  tissue,  and  total 
radioactive  residues  in  fat  and  muscle 
were  <0.01  ppm. 

/.  Environmental  Fate 

The  environmental  fiate  of  norflurazon 
is  adequately  understood.  Norflurazon 
is  persistent  and  may  be  mobile. 
Norflurazons  primary  route  of 
dissipation  appears  to  be 
photodegradation  in  water  and  on  soil 
to  desmethyl  norflurazon  with  a  half-life 
of  2-3  days  and  12-15  days 
respectively.  Norflurazon  is  stable  to 
hydrolysis  and  degrades  slowly  under 
aerobic  soil  conditions  with  a  half-life  of 
130  days.  In  an  anaerobic  aquatic  study, 
norflurazon  degrades  to  desmethyl 
norflurazon  with  a  half-life  of  about  8 
months. 

Fish  accumulation  data  show  that 
norflurazon  has  low  potential  to 
bioaccumulate  in  bluegill  sunfish. 
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Norflurazon  is  not  currently  regulated 
under  the  Safe  Drinidng  Water  Act 
(SWDA).  Therefore,  no  MCL  has  been 
estahlished  and  water  systems  are  not 
required  to  sample  and  analyze  for  it. 
Novartis  is  currently  performing 
groundwater  monitoring  studies  to 
hotter  evaluate  the  leaching  potential  of 
norflurazon. 

Norflurazon  is  practically  non-toxic  to 
avian  species  on  an  acute  oral  and 
subacute  dietary  basis.  Norflurazon  is 
also  practicaUy  nontoxic  to  mammals 
and  insects  (honeybees). 

K.  International  Tolerances 

No  international  tolerances  have  been 
established  under  CODEX.  Therefore, 
there  is  no  need  to  ensure  consistency. 

n.  Public  Record 

A  record  has  been  established  for  this 
notice  under  docket  control  number 
[PF-7181  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm  1132  of  the 
Public  Resjjonse  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency. 
Crystal  Mall  *2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  conunents  can  be  sent 
directiy  to  EPA  at: 

opp-dock0t#epamaii.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  flle  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  direcUy  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Authority.  21  U.S.C  346*. 

ListofSabjecta 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  March  11,  1997. 

Stephen  L.  JohnaoB. 

Director,  Registration  Division  Office  of 
Pesticide  Programs. 

(FR  Doc.  97-7065  Filed  3-25-97;  8:45  am) 
■wjjMooooK  mm  «o  f 

[PF-727;  FRL-6596-6] 

Novartis  Crop  Protection,  Inc.; 
Pesticide  Tolerance  Petition  Rling 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  Bling. 

SUMMARY:  This  notice  is  a  summary  of 
a  pesticide  petition  proposing  the 
establishment  of  a  regulation  for  the 
residues  of  CGA-248757,  acetic  acid  [(2- 
chloro-4-Quoro-5-[(tetrahydro-3-oxo- 
lW,3H-(l,3.4lthiadiazolo(3,4- 
alpyridazin-1-ylidene) 
aminolphenyllthioj-methyl  ester  in  or 
on  soybeans.  This  summary  was 
prep^vd  by  the  petitioner. ' 
DATES:  Comments,  identifled  by  the 
docket  control  niunber  [PF-7271,  must 
be  received  on  or  before  April  25,  1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  {7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
conunents  to:  Rm.  1132  CM  #2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket^pamail. epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[PF-727|.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  Unit  II.  of  this 
document. 

Information  submitted  as  comments 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI).  No  CBI 
should  not  be  submitted  through  e-mail. 
Information  marked  as  CBI  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 


contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  fit>m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Joanne  Miller,  Product  Manager 
(PM)  23.  Registration  Division  (7505W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  237,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  305-6224.  e-mail: 
miller.joanne@epamail.epa.gov. 
SUPPt^MENTARY  INFORMATION:  A  notice 
of  filing  of  pesticide  petition  6F4614 
was  published  in  the  Federal  Register  of 
June  12, 1996  (61  FR  29752)  (FRI^5354- 
7).  The  Notice  stated  that  Ciba  Crop 
Protection,  Ciba-Geigy  Corporation  had 
proposed  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
the  herbicide,  acetic  acid  [[2-chloro-4- 
fluoro-5-((tetrahydro-3-oxo-lW,3H- 
( 1 ,3 ,4  Jthiadiazolol  3 ,4-a|pyridazin-l- 
ylidene)  amino]phenyl]thio)-methyl 
ester  in  or  on  the  raw  agricultural 
commodity  soybeans  at  0.02  part  per 
million  (ppm).  The  proposed  analytic 
method  for  determining  residues  was 
gas  chromatographic.  On  January  1, 
1997,  Ciba  Crop  Protection  merged  with 
Sandoz,  Inc.  to  form  a  new  corporation, 
Novartis  Crop  Protection,  Inc. 

EPA  has  received  a  second  notice  of 
filing  of  (PP)  6F4614,  from  Novartis 
Crop  Protection,  Inc.,  P.O.  Box  18300, 
Greensboro,  NC  27419,  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C  section  346a(d),  to  amend  40 
CFR  part  180  by  establishing  a  tolerance 
for  residues  of  the  herbicide  CGA- 
248757,  acetic  acid  [[2-chloro-4-fluoro- 
5-|(tetrahydro-3-oxo-l//,3H- 
(l,3,4)thiadiazolo(3,4-alpyridazin-l- 
ylidene)  aminojphenyljthiol-methyl 
ester  in  or  on  the  raw  agricultural 
commodity  soybeans  at  0.01  ppm.  The 
proposed  analytical  method  is  gas 
chromatography  using  a  nitrogen 
phosphorus  detector  and  a  large-bore 
fused  silica  colunm. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFEXIIA,  as  amended,  Novartis  Crop 
Protection,  Inc.  has  submitted  the 
following  summary  of  information,  data 
and  arguments  in  support  of  their 
pesticide  petition.  This  summary  was 
prepared  by  Novartis  and  EPA  has  not 
fully  evaluated  the  merits  of  the 


petition.  EPA  edited  the  summary  to 
clarify  that  the  conclusions  and 
arguments  were  the  petitioner's  and  not 
necessarily  EPA's  and  to  remove  certain 
extraneous  material. 

I.  Novartis  Petition  Summary 

1.  CGA-248757  uses.  CGA-248757. 
acetic  acid  ((2-chloro-4-fluoro-5-. 
|(teti^ydro-3-oxo-lH3H- 
(l,3,4lthiadiazolo  (3,4-a]pyridazin-l- 
ylidene)amino]phenyl]thio]-methyl 
ester,  is  a  new  herbicide  active 
ingredient  in  the  imide  chemistry  class. 
It  will  be  formulated  as  a  4.75% 
wettable  powder,  packaged  in  water- 
soluble  bags,  and  sold  under  the  trade 
name  Action®  Herbicide.  Action  is  a 
highly  selective  herbicide  for  use  in 
soybeans  postemergence,  and  is 
particularly  effective  in  controlling 
velvetleaf.  Control  of  other  broadleaf 
weeds  in  soybeans  is  enhanced  and  the 
spectrum  of  control  is  broadened  when 
Action  is  tank  mixed  with  other 
postemergence  herbicides  registered  for 
use  in  soybeans. 

Action  offers  effective  weed  control  at 
extremely  low  use  rates.  The  maximum 
use  rate  per  season  is  0.0089  lb.  active 
ingredient  (3  ounces  (oz).  of  formulated 
product)  per  acre  consisting  of  a 
maximum  of  two  applications.  There  is 
a  wide  application  window  extending    . 
from  the  first  trifoliate  stage  of  soybean 
development  through  the  full  flowering 
stage,  and  the  amount  of  Action  to  apply 
depends  on  the  weed  species  and  weed 
height.  Tank  mixing  Action  with  other 
postemergence  herbicides  further 
reduces  the  amount  required  to  control 
target  weeds. 

The  purpose  of  this  petition  is  to 
establish  a  tolerance  for  CGA-248757  in 
soybeans.  The  tolerance  proposed  is: 
Soybeans — 0.01  ppm. 

2.  CGA-248757  safety.  In  support  of 
the  petition  for  tolerance  in  soybeans, 
Novartis  submitted  a  full  battery  of 
toxicology  studies  including,  acute 
effects,  chronic  feeding,  oncogenicity, 
teratogenicity,  mutagenicity,  and 
reproductive  toxicity  tests.  The  studies 
indicate  that  CGA-248757  has  a  low 
order  of  acute  toxicity  with  acute  effects 
in  catgegory  III  and  IV,  is  not 
neurotoxic,  does  not  pose  a  genotoxicity 
hazard,  and  is  not  a  reproductive 
toxicant  or  a  teratogen. 

Potential  exposure  to  CGA-248757 
via  the  diet  or  drinking  water  and 
through  handling  is  very  limited. 
Because  of  rapid  environmental 
degradation,  extremely  low  residues  in 
food  crops,  and  water-soluble 
packaging,  considerable  margins  of 
safety  exist  for  dietary  exposure  for  all 
subgroups  of  the  population  and  for 
worker  exposure  as  weU. 


The  following  mammalian  toxicity 
studies  have  been  conducted  to  support 
the  proposed  tolerance  for  CGA-248757: 

•  A  rat  acute  oral  study  with  an  LDjo 
>  5,000  milligram/kilogram  (mg/kg). 

•  A  rabbit  acute  dermal  study  with  an 
LDjo  2,000  mg/kg. 

•  A  rat  inhalation  study  with  an  IX^ 
5.05  mg/liter. 

•  A  primary  eye  irritation  study  in 
the  rabbit  showing  moderate  eye 
irritation. 

•  A  primary  dermal  irritation  study  in 
the  rabbit  showing  no  skin  irritation. 

•  A  primary  dermal  sensitization 
study  in  the  Guinea  pig  showing  no 
sensitization. 

•  Twenty-eight  day  dermal  toxicity 
study  in  rats  with  a  no-observed  effect 
level  (NOEL)  equal  to  or  higher  than  the 
limit  dose  of  1.000  mg/kg. 

•  Six-week  dietary  toxicity  study  in 
dogs  with  a  NOEL  of  6,500  ppm  in 
males  and  2,000  ppm  in  females  based 
on  decreased  body  weight  gain  and 
modest  hematological  changes. 

•  Ninety-day  subchronic  dietary 
toxicity  study  in  rats  with  a  NOEL  of 
100  ppm  based  on  liver  changes  and 
hematological  effects. 

•  Twenty-four-month  combined 
chronic  toxicity/carcinogenicity  study 
in  rats  with  a  NOEL  of  50  ppm.  Based 
on  reduced  body  weight  development 
and  changes  in  bone  marrow,  liver, 
pancreas  and  uterus  the  MTD  was 
exceeded  at  3,000  ppm. 

•  A  positive  trend  of  adenomas  of  the 
pancreas  in  nude  rats  treated  at  3,000 
ppm  and  above  may  be  attributable  to 
the  increased  survival  of  the  rats  treated 
at  high  doses. 

•  Eighteen-month  oncogenicity  study 
in  mice  with  a  NOEL  of  1  ppm.  Based 
on  liver  changes,  the  MTD  was  reached 
at  10  ppm.  The  incidence  of 
hepatocellular  tiunors  was  increased  in 
males  treated  at  100  ppm  and  300  ppnL 

•  Teratology  study  in  rats  with  a 
maternal  and  developmental  NOEL 
equal  to  or  greater  than  1 ,000  mg/kg/ 
day. 

•  Teratology  study  in  rabbits  with  a 
maternal  NOEL  greater  than  or  equal  to 
1 ,000  mg/kg/day  and  a  fetal  NOEL  of 
300  mg/kg  based  on  a  slight  delay  in 
fetal  maturation. 

•  Two-generation  reproduction  study 
in  rats  with  a  NOEL  of  500  ppm.  based 
on  liver  lesions  in  parental  animaljt  and 
slighUy  reduced  body  weight 
development  in  parental  animals  and 
pups.  The  treatment  had  no  effect  on 
reproduction  or  fertility. 

•  Acute  neurotoxicity  study  in  rats. 

•  Neurotoxic  effects  were  not 
observed.  The  NOEL  was  2,000  mg/kg. 

•  Ninety-day  subchronic 
neurotoxicity  study  in  nts.  The  NOEL 


was  10  ppm  based  on  reduced  body 
weight  gain.  No  clinical  or 
morphological  signs  of  neurotoxicity 
were  detected  at  any  dose  level. 

•  In  vitro  geae  mutation  tests:  Ames 
test-negative;  Chinese  hamster  V79  test- 
-negative;  rat  hepatocyte  DNA  repair 
test-negative;  E.  Coli  letal  DNA  damage 
test-negative. 

•  In  vitro  chromosomal  aberration 
tests:  Chinese  hamster  ovary— positive  at 
cytotoxic  doses;  Chinese  hamster  lung- 
-positive  at  cytotoxic  doses;  human 
lymphocyes-positive  at  cytotoxic  doses. 

•  In  vivo  chromosome  aberration 
tests:  Micronucleus  assays  in  rat  liver- 
negative;  mouse  bone  marrow  test- 
negative. 

3.  Threshold  effects.  Using  the 
Guidelines  for  Carcinogenic  Risk 
Assessment  published  September  24, 
1986  (51  FR  33992),  Novartis  believes 
the  Agency  will  classify  CGA-248757  as 
a  Group  "C"  carcinogen  (possible 
human  carcinogen)  based  on  findings  of 
benign  and  malignant  liver  tuimors  in 
male  mice.  These  tumors  most  likely 
resulted  frx)m  a  chronic  regenerative  and 
proliferative  response  of  the  affected 
epithelial  cells.  This  response  is  a  non- 
genotoxic,  threshold  effect  which  is  due 
to  the  accumulation  erf  cytotoxic 
porphyrins.  A  positive  trend  of 
proliferative  pancreatic  changes  in  male 
r^ts  is  likely  attributable  to  the 
increased  survival  of  the  rats  in  the  high 
dose  groups.  The  lesions  observed  are 
not  uncommon  in  the  rat  strain  used. 

Because  the  effects  observed  are 
threshold  effiacts,  Novartis  believes  that 
exposure  to  CGA-248757  should  be 
regulated  using  a  margin  of  exposure 
approach.  The  reference  dose  [RfD]  for 
CGA-248757  can  be  defined  at  0.0014 
milligram/kilogram/day  (mg/kg)  based 
on  an  18-month  feeding  study  in  mice 
with  a  NOEL  of  0.14  mg/kg/day  and  an 
uncertainty  factor  of  100. 

4.  Non-uireshold  effects.  Based  on  the 
results  of  an  extensive  program  of 
genotoxicity  studies,  CGA-248757  is  not 
mutagenic  in  vivo.  As  ouUined  above, 
effects  observed  in  toxicology  studies 
are  attributable  to  an  epigenetic, 
cytotoxic  mechanism,  resulting  in 
degenerative  and  inflammatory  changes 
in  the  target  organs.  It  is  therefore 
justified  that  exposure  to  OGA-248757 
should  be  regulated  using  a  margin  of 
exposure  approach. 

5.  Aggregate  exposure.  In  this 
assessment,  Novartis  has  conservatively 
assumed  that  100%  of  all  soybeans  used 
for  human  consiunption  would  contain 
residues  of  CGA-248757  and  all 
residues  would  be  at  the  level  of  the 
tolerance.  The  potential  dietary 
exposure  to  CGA-248757  was 
calculated  on  the  basis  of  the  proposed 
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tolerance  of  the  LOQ,  0.01  ppm,  in 
soybeans.  The  propc»ed  tolerances  is  set 
at  the  limit  of  detection  in  the  respective 
commodity  because,  with  the  available 
methodology,  there  are  no  detectable 
residues  of  (XA-248757  in  soybeans. 
Residues  in  milk,  meat,  and  eggs  due  to 
the  feeding  of  soybean  commodities  are 
not  expected  and  tolerances  for  milk, 
meat,  and  eggs  are  not  required. 
Calculated  on  the  basis  of  the  proposed 
tolerance,  the  dietary  exposure  of  the 
U.S.  population  to  OGA-248757  would 
correspond  to  0.24%  of  its  RfD. 

Other  potential  sources  of  exposure  of 
the  general  population  to  residues  of 
pesticides  are  residues  in  drinking 
water.  Although  CX;A-248757  has  a 
slight  to  medium  leaching  potential:  the 
risk  of  the  parent  compound  to  leach  to 
deeper  soil  layers  is  negligible  under 
practical  conditions  in  view  of  the  fast 
degradation  of  the  product  For 
example,  the  soil  metabolism  half-lifiB 
was  extremely  short,  ranging  from  1.1 
days  under  aerobic  conditions  to  1.6 
days  under  anaerobic  conditions.  Even 
in  the  event  of  very  heavy  rainfalls 
immediately  after  application,  which 
could  lead  to  a  certain  downward 
movement  of  the  parent  compound, 
parent  (XA-248757  continues  to  be 
degraded  during  the  transport  into 
deeper  soil  zones.  Considering  the  low 
application  rate  of  CGA-2 48757,  the 
strong  soil  binding  characteristics  of 
CCA-248757  and  its  degradates,  and  the 
rapid  degradation  of  CGA-248757  in  the 
soil,  there  is  no  risk  of  ground  water 
contamination  with  CCA-248757  or  its 
metabolites.  Thus,  aggregate  risk  of 
exposure  to  CGA-248757  does  not 
include  drinking  water.  OGA-248757  is 
not  registered  for  any  other  use  and  is 
proposed  for  use  only  on  agricultural 
crops.  Thus,  there  is  no  potential  for 
non-occupational  exposure  other  than 
consumption  of  treated  commodities 
containing  OGA-248757  residue. 

Novartis  also  considered  the  potential 
for  amiulative  effects  of  CGA-248757 
and  other  substances.  However,  a 
cimiulative  exposure  assessment  is  not 
appropriate  at  this  time  because  there  is 
no  information  available  to  indicate  that 
effects  of  CGA-248757  in  mammals 
would  be  ciimulative  with  those  of 
another  chemical  compound.  Thus 
Novartis  is  considering  only  the 
potential  risk  of  CCA-248757  in  its 
aggregate  exposure  assessment 

6.  Safety  to  the  U.S.  population.  Using 
the  vwy  conservative  exposure 
assumptions  described  above  and  based 
on  the  completeness  and  reliability  of 
the  toxicity  data  for  CGA-248757. 
Novartis  has  calculated  that  aggregate 
exposure  to  CGA-248757  will  utilize 
0.24%  of  the  Rfl)  for  the  U.S. 


population.  Thus,  even  a  worst  case 
exposure  estimate  results  in  human 
exposure  to  CGA-248757  which  is 
40.000-foId  below  the  NOEL  in  the  most 
sensitive  species.  As  anticipated 
residues  are  below  tolerance  levels  and 
the  market  share  of  CGA-248757  will 
not  approach  25%  of  planted  soybeans, 
the  safety  margin  is  likely  to  be  at  least 
20  times  greater.  Exposures  below  100 
percent  of  the  RfD  are  generally  not  of 
concern  because  the  Rfl)  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 

Also  the  acute  dietary  risk  to 
consumera  will  be  far  below  any 
significant  level:  The  lowest  NOEL  from 
a  short-term  exposure  scenario  comes 
from  the  teratology  study  in  rabbits  with 
a  NOEL  of  300  mg/kg.  This  NOEL  is 
2.000-fold  higher  than  the  chronic 
NOEL  which  provides  the  basis  for  the 
RfD  (see  above).  Because  chronic 
exposiire  estimates  did  not  result  in  any 
significant  exposure,  it  is  anticipated 
that  the  acute  dietary  risk  will  also  be 
negligible  with  margins  of  acute 
exposure  in  the  hundred  thousands 
(margins  of  exposure  of  100  or  more  are 
generally  considered  satisfactory). 
Therefore,  Novartis  concludes  that  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  aggregate  exposure  to 
CGA-248757  residues. 

7.  Safety  to  infants  and  children.  In 
assessing  the  potential  for  additional 
sensitivity  of  infents  and  children  to 
residues  of  CGA-248757,  Novartis 
considered  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  study  in  the 
rat  A  slight  delay  in  fetal  maturation 
was  observed  in  a  teratology  study  in 
rabbits  at  a  daily  dose  of  1,000  mg/kg. 
In  a  2-generation  reproduction  study. 
OGA-248757  did  not  afiect  the 
reproductive  performance  of  the 
parental  animals  or  the  physiological 
development  of  the  pups.  The  NOEL 
was  500  ppm  for  maternal  animals  and 
their  offspring,  which  is  50,000  fold 
higher  than  the  Rfl). 

Using  the  same  conservative  exposure 
assumptions  as  for  the  determination  in 
the  general  population,  the  percent  of 
the  RfD  that  will  be  utilized  by  aggregate 
exposure  to  residues  of  CGA-248757  is 
0.28%  for  nuraing  infants  less  than  1 
year  old,  1.16%  for  non-nursing  infants. 
0.45%  for  children  1  to  6  years  old  and 
0.35%  for  children  7  to  12  yean  old. 
Novartis  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  residues  of  OGA- 
248757. 

8.  Estrogenic  effects.  Based  on  the 
results  of  short-term,  chronic,  and 


reproductive  toxicity  studies  there  is  no 
indication  that  CGA-248757  might 
interfere  with  the  endocrine  system. 
Considering  further  the  low 
environmental  concentrations  and  the 
lack  of  bioaccumulation,  there  is  no  risk 
of  endocrine  disruption  in  humans  or 
wildlife. 

9.  Chemical  residue.  The  natiu«  of  the 
residues  in  soybeans  and  animals  (goat 
and  hen)  is  adequately  understood 
following  application  of  CGA-248757. 
Residues  do  not  concentrate  in 
processed  commodities.  There  are  no 
Codex  maximum  residue  levels 
established  for  residues  of  CGA-248757 
on  soybeans.  Qba  has  submitted  a 
practical  analytical  method  for  detecting 
and  measuring  the  level  of  CGA-248757 
in  or  on  food  with  a  limit  of  detection 
that  allows  monitoring  of  food  with 
residues  at  or  above  the  levels  set  for  the 
proposed  tolerance.  The  limit  of 
quantification  of  the  method  is  0.01 
ppm.  The  analytical  method  involves 
extraction,  filtration,  and  solid  phase 
clean  up.  Residue  levels  of  CGA-248757 
are  determined  by  gas  chromatographic 
analysis  utilizing  a  nitrogen  phosphorus 
detector  and  a  fused-silica  column.  EPA 
can  provide  information  on  this  method 
to  FDA.  The  method  will  be  available  to 
anyone  who  is  interested  in  pesticide 
residue  enforcement  from  the  Field 
Operations  Division,  EPA's  Office  of 
Pesticide  Programs. 

The  residue  of  concern  in  soybeans  is 
OGA-248757  per  se.  Twenty  field 
residue  studies  were  conducted  with 
soybeans  grown  in  18  states.  Residues  of 
CGA-248757  in  treated  soybeans  were 
less  than  the  method  LOQ  (0.01  ppm) 
which  is  the  proposed  tolerance.  The 
proposed  tolerance  level  is  adequate  to 
cover  residues  likely  to  occur  when 
Action  herbicide  is  applied  as  directed. 

Livestock  feeding  studies  have  not 
been  submitted  and  tolerances  for 
residues  of  CGA-248757  in  livestock 
commodities  have  not  been  requested. 
Results  of  hen  and  goat  metabolism 
studies  wherein  OGA-248757  was  fiad  at 
exaggerated  rates  indicated  that  OGA- 
248757  is  poorly  absorbed.  Based  upon 
the  exaggerated  feeding  levels  in  the 
goat  and  hen  metaboliun  studies,  the 
results  of  soybean  metabolism  studies, 
the  requested  tolerance  level  of  0.01 
ppm  for  soybeans,  and  the  maximum 
dietary  exposure  of  beef  and  dairy  cattle 
and  poultry  to  OGA-248757.  detectable 
residues  of  OGA-248757  or  its 
metabolite.  CGA-300403  (>  0.01  ppm) 
are  unlikely  to  occur  in  meat.  milk, 
poultry,  or  eggs. 

In  studi^  with  processed  soybean 
fractions,  concentration  of  CGA-248757 
was  not  found  and  tolerances  in 
processed  commodities  will  not  be 


required.  In  addition,  confined 
rotational  crop  studies  indicated  that 
CGA-248757  will  not  be  taken  up  by 
rotational  crops. 

Novartis  analytical  Method  AG-603A 
has  been  independentiy  validated  for 
collection  of  residues  of  CGA-248757  in 
soybeans  and  processed  fractions  and 
this  method  has  been  provided  to  the 
FDA.  Residue  levels  of  CGA-248757  are 
determined  by  gas  chromatography  and 
the  limit  of  detection  for  the  method  is 
0.01  ppm. 

10.  Environmental  fate.  Action 
degraded  rapidly  under  laboratory  and 
field  conditions.  Laboratory  hydrolysis 
under  basic  conditions  was  Tl/2  ~  5 
hours  at  pH  9  and  stable  under  acidic 
conditions  (Tl/2  -  485  days  at  pH 
5).The  soil  metabolism  half-life  was 
extremely  short,  ranging  from  1.1  days 
under  aerobic  conditions  to  1.6  days 
under  anaerobic  conditions. 
Photodegradation  was  rapid  in  soil  (Tl/ 
2  -  0.5  days)  and  moderate  in  solution 
at  pH  5  (5  days).  Because  of  the 
extremely  low  use  rate  and  very  short 
half-life  in  the  field,  field  dissipation 
experiments  were  conducted  with 
radiolabeled  chemical.  After  bare- 
ground  application,  the  half-life  of 
Action  was  1  day  in  sandy  loam  and  1.8 
days  in  clay  loam.  All  degradates 
identified  in  the  field  were  also 
identified  in  the  laboratory  studies. 
Parent  and  aged  leaching  laboratory 
experiments  showed  that  the  mobility  of 
Action  ranged  from  slight  to  medium  by 
soil  type.  Based  on  estimates  of  relative 
mobility  (Koc).  Action  was  classified  as 
having  medium  mobility  in  sand  and 
low  mobility  in  loam,  silt  loam  and  clay. 
The  major  degradation  products  of 
Action  were  found  to  have  high  to  low 
mobility  classifications  based  on  Koc 
estimations.  Although  the  data  suggest 
that  some  of  the  degradates  are  highly 
mobile,  a  high  degree  of  soil  binding  is 
expected  based  on  results  of  the 
laboratory  and  the  field  experiments. 
Because  weeds  and  crop  will  intercept 
the  majority  of  this  product  when  it  is 
applied,  and  given  the  extremely  low 
use  rate  and  high  degree  of  soil  binding. 
Action  herbicide  is  not  expected  to 
leach  into  groundwater. 

n.  Public  Record 

Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  docket  control  number, 
[PF-727J.  A  record  has  been  established 
for  this  document  under  docket  control 
number  [PF-7271  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  veraion  of 
this  record,  including  printed,  paper 
venions  of  electronic  comments,  which 


does  not  include  any  information 
claimed  as  CBl,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  may  be  sent 
direcUy  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  The  official  record  for 
this  notice,  as  well  as  the  public 
veraion.  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  notice  record 
which  will  also  include  all  comments 
submitted  directiy  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  docimient 

List  of  Sul^ects 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  12,  1997. 
Stephen  L.  Johmon, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doa  97-7222  Filed  3-25-97;  8:45  am) 
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[OPP-181039;  FRL-5504-6] 
Emergency  Exemptions 
agency:  Enviroiunental  Protection 


Agency  (EPA). 
action:  Notice. 


SUMMARY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  nine  States  listed  below.  Six 
crisis  exemptions  were  initiated  by 
various  States  and  one  by  the  United 
States  Department  of  Agrictilture.  These 
exemptions,  issued  during  the  months 
of  July,  August,  September,  October, 
November,  and  December  1996  and 
January  and  February  1997.  are  subject 
to  application  and  timing  restrictions 
and  reporting  requirements  designed  to 
protect  the  enviroimient  to  the 


maximum  extent  possible.  Information 
on  these  restrictions  is  available  from 
the  contact  peraons  in  EPA  listed  below. 
DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons:  By  mail:  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
6th  Floor,  OS  IBI,  2800  Jefferson  Davis 
Highway,  Arlington,  VA  (703-308- 
8417);  e-mail: 

group.ermus@epamail.epa.gov. 
SUPPLEMBITARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Arkansas  State  Plant  Board  for  the    - 
use  of  metolachlor  on  spinach  to  control 
weeds;  December  2,  1996,  to  February  2. 
1997.  (Margarita  Collantes) 

2.  California  Department  of  Pesticide 
Regulations  for  the  use  of  bifenthrin  on 
broccoli  and  cauliflower  to  control  the 
silverleaf  whilefly;  January  30,  1997,  to 
February  30,  1997.  (Margarita  Collantes) 

3.  California  Department  of  Pesticide 
Regulations  for  the  use  of  imidacloprid 
on  beets  and  turnips  to  control  aphids; 
January  29,  1997,  to  Auqust  4,  1997. 
California  had  initiated  a  crisis 
exemption  for  this  use.  (Margarita 
Collantes) 

4.  Minnesota  Department  of 
Agriculture  for  the  use  of  triclopyr  on 
infested  water  bodies  to  control  purple 
loosestrife;  July  31, 1996,  to  September 
15, 1996.  (Margarita  Collantes) 

5.  New  Jersey  Department  of 
Environmental  Protection  for  the  use  of 
tebufenozide  on  apples  to  control  tufted 
apple  bud  moth;  August  1,  1996.  to 
September  30,  1996.  (Pat  Cimino) 

6.  New  Mexico  Department  of 
Agriculture  for  the  use  of  tebufenozide 
on  chile  peppers  to  control  beet 
annyworms;  December  17. 1996,  to 
December  30, 1997.  (Margarita 
Collantes) 

7.  Oklahoma  Department  of 
Agriculture  for  the  use  of  metolachlor 
on  spinach  to  control  weeds;  December 
2. 1996.  to  March  31, 1997.  (Margarita 
Collantes) 

8.  Texas  Department  of  Agriculture 
for  the  use  of  metolachlor  on  spinach  to 
control  weeds;  December  2,  1996,  to 
August  15. 1997.  (Margarita  Collantes) 

9.  Texas  Department  of  Agriculture 
for  the  use  of  propiconazole  on  grain 
sorghum  to  control  northern  leaf  blight; 
November  6. 1996.  to  October  31. 1997. 
Texas  had  initiated  a  crisis  exemption 
for  this  use.  (Pat  Cimino) 

10.  Virginia  Department  of 
Agriculture  for  the  use  of  metolachlor 
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on  spinach  to  control  weeds;  December 
2.  1996.  to  November  30,  1997. 
(Margarita  Collantes) 

11.  Washington  Department  of 
Agricultxire  for  the  use  of  zinc 
phosphide  on  timothy,  timothy  clover, 
and  timothy  alfalfa  to  control  voles; 
February  6.  1997.  to  April  30. 1997. 
(Libby  Pemberton) 

Crisis  exemptions  were  initiated  by 
the: 

1.  California  Department  of  Pesticide 
Regulations  on  August  6, 1996.  for  the 
use  of  imidacloprid  on  beets  and  turnips 
to  control  aphids.  This  program  is 
expected  to  last  until  August  4, 1997. 
(Margarita  Collantes) 

2.  California  Depfutment  of  Pesticide 
Regulations  on  January  8, 1997,  for  the 
use  of  methyl  bromide  on  carrots  to 
control  nematodes.  This  program  is 
expected  to  last  until  December  13. 
1997.  (Libby  Pemberton) 

3.  California  De(>artment  of  Pesticide 
Regulations  on  January  8, 1997.  for  the 
use  of  methyl  bromide  on  watermelons 
to  control  nematodes  and  weeds.  This 
program  is  expected  to  last  until  April 
30. 1997.  (Libby  Pemberton) 

4.  California  Department  of  Pesticide 
Regulations  on  February  6,  1997,  for  the 
use  of  methyl  bromide  on  sweet 
potatoes  to  control  nematodes.  This 
program  is  expected  to  last  until 
February  5,  1998.  (Libby  Pemberton) 

5.  Georgia  Department  of  Agriculture 
on  September  4. 1996.  for  the  use  of 
tebufenozide  on  pepfiers  to  control  beet 
armyworms.  This  program  has  ended. 
(Margarita  Collantes) 

6.  Kansas  Department  of  Agriculture 
on  September  31.  1996.  for  the  use  of 
trichlorphon  on  ornamental  trees  to 
control  Japanese  beetles.  This  program 
has  ended.  (Margarita  Collantes) 

7.  U.S.  Department  of  Agriculture  on 
October  2,  1996.  for  the  use  of 
quaternary  ammonium  on  soil  and  plant 
debris  on  field  equipment  exposed  to 
equipment,  clothing,  shoes,  vehicles, 
and  tires  taken  into  infested  fields  to 
control  citrus  canker.  This  program  is 
expected  to  last  until  October  1999. 
(Libby  Pemberton) 

Anihority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Crisis  exemptions. 
Dated:  March  12,  1997. 

Stephen  L.  JoIumoii. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

[PR  Doc  97-7223  Filed  3-25-97;  8:45  ami 


[OPPTS-400100;  FRL-6596-e] 

Notice  of  Workshops  on  EPCRA 
Section  313  Reporting  Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  will  hold  a  series  of  3- 
day  training  courses  on  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA).  The 
training  course  consists  of  a  series  of 
presentations  covering  the  requirements 
of  EPCRA  and  the  sections  of  the 
Pollution  Prevention  Act  of  1990  (PPA) 
that  relate  to  the  EPCRA  requirements. 
The  training  course  will  also  address  the 
EPCRA  and  PPA  reporting  requirements 
as  they  apply  to  Federal  agencies  as  a 
result  of  Presidential  Executive  Order 
12856,  "Federal  Complitmce  with  Right- 
to-fCnow  Laws  and  Pollution  Prevention 
Requirements."  The  course  focuses  on 
the  EPCRA  Section  313  Toxic  Chemical 
Release  Inventory  (TRI)  reporting 
requirements.  A  variety  of  hands-on 
exercises  using  the  TRI  reporting  Form 
R  and  associated  guidance  materials  are 
used  to  help  participants  understand  the 
TRI  reporting  process.  Persons  who 
should  consider  attending  tire  private 
sector  and  Federal  facility  staff 
responsible  for  completing  their 
facilities'  TRI  reporting  form(s)  and 
consulting  firms  who  may  be  assisting 
them. 

DATES:  The  training  courses  will  be  held 
on  the  following  dates  in  the  following 
locations: 
April  1-3.  1997,  in  Dallas.  TX 
April  8-10,  1997,  in  Denver,  CO 
April  15-17,  1997,  in  Washington,  DC 
area  (Hemdon,  VA) 

April  23-25, 1997,  in  Detroit,  MI  area 
(Southfield,  MI) 

April  29-May  1, 1997,  in  New  York 
City,  NY 

April  30-May  2, 1997,  in  Worcester, 
MA 
May  13-15,  1997,  in  Atlanta.  GA 
May  20-22.  1997.  in  Los  Angeles.  CA 
May  21-23.  1997.  in  Seattle.  WA 
May  27-29.  1997.  in  Kansas  City.  MO 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Fesco.  Environmental  Assistance 
Division  (7408).  Office  of  Pollution 
Prevention  and  Toxics  (7408). 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Telephone:  (202)  260-7232,  Fax:  (202) 
401-8142,  e-mail: - 
fesco.eileenOepamail.epa.gov. 

To  register  to  attend  one  of  these 
workshops,  contact  the  EPCRA/TRI 
Training  Registration  Line,  e-mail: 
cjonesOtascon-com,  Telephone:  (301) 
907-3844,  exL  260,  Fax:  (301)  907-9655. 


EPA  Regional  Offices  also  provide 
EPCRA  and  PPA  workshops.  For 
information  on  those  workshops  and  on 
EPCRA/TRI  reporting  requirements  in 
general,  contact  the  EPCRA  Information 
Hotline  (5101),  Environmental 
Protection  Agency.  401  M  St.  SW., 
Washington.  DC  20460.  Telephone:  1- 
800-535-0202.  in  Virginia  and  Alaska: 
703-412-9877  or  Toll  free  TDD:  1-800- 
553-7672. 

SUPPlfMENTARY  MFORMATKM: 
Registration  for  the  training  courses  will 
be  taken  on  a  first-come-first-served 
basis  until  1  week  prior  to  the  start  of 
each  workshop.  There  is  limited  space 
available.  To  register,  contact  by  either 
e-mail,  telephone,  fax,  or  in  writing,  the 
EPCRA/TRI  Registration  Line  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  When  registering  give  your 
name,  address,  e-mail,  telephone  and 
fax  numbers  and  the  workshop  you 
would  like  to  attend.  Notification  will 
be  sent  to  each  applicant  regarding  their 
acceptance  for  the  training  session. 
There  is  no  registration  fee  for  this 
training.  If  there  is  insufficient  interest 
in  any  of  the  workshops,  they  may  be 
canceled.  The  Agency  bears  no 
responsibility  for  attendees'  decision  to 
purchase  nonrefundable  transportation 
tickets  or  accommodation  reservations. 

List  of  Subjects 

Environmental  protection. 
Community  right-to-know. 

Dated:  March  18.  1997. 

William  H.  Sanden  m. 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  97-7495  Filed  3-25-97;  8:45  am] 

BiUJNO  COOE  6500-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2181] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

March  21, 1997. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239,  1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  ITS.  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  April  10, 1997.  See  Section 
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1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(bKl)).  RSplies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Regulation  of  International 
Accounting  Rates.  (CC  Docket  No.  90- 
337,  Phase  II). 

Number  of  Petitions  Filed:  4. 

Subject:  Streamlining  the 
Commission's  Rules  and  Regulations  for 
Satellite  Application  and  Licensing 
Procedures.  (IB  Docket  No.  95-117). 

Number  of  Petitions  Filed:  3. 

Subject:  Implementation  of  Section 
402(a)(1)(A)  of  the  Telecommunications 
Act  of  1996.  (CC  Docket  No.  96-187). 

Number  of  Petitions  Filed:  3. 

Federal  Communications  Commission. 

WUliam  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-7707  Filed  3^25-97;  8:45  am] 

BUJNQ  CODE  e712-01-M 


FEDERAL  DEFENSE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOUNNG  THE  MEETMQ:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
March  31,  1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets, 
N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Guidance  on  international  financial  and 
supervisory  coordinadon  issues. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassigmnents.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  March  21, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-7767  Filed  3-21-97;  4:33  pm] 

BHJJNQ  COOe  tZIO-OI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiklren  and 
Families 

Request  for  Comments  on  the 
D«vslopment  of  Minimum  Tribal  Child 
Care  Standards 

AGENCY:  Administration  on  Children, 
Youth  and  Families,  ACF,  DHHS. 
ACTION:  Request  for  comments  on  the 
development  of  minimum  child  care 
standards  applicable  to  Indian  Tribes 
and  tribal  organizations  receiving 
Federal  assistance  under  the  Child  Care 
and  Development  Fund. 

SUMMARY:  the  Personal  Responsibility 
and  Woik  Opportunity  Reconciliation 
Act  of  1996  (gub.  L.  104-193)  requires 
the  Secretary  of  Health  and  Human 
Services  to  develop  minimum  child  care 
standards  for  Tribes  and  tribal 
organizations  receiving  funds  under  the 
Child  Care  and  Development  Fund.  The 
Act  requires  that  the  standards  be 
developed  in  consultation  with  Indian 
Tribes  and  tribal  organizations  and 
appropriately  reflect  the  Tribes  needs 
and  available  resources. 

The  Child  Care  Bureau  has  the 
responsibility  to  implement  this 
legislation.  As  part  of  the  consultation 
process,  the  Child  Care  bureau  is 
requesting  comments  on  the 
development  of  minimum  tribal  child 
care  standards. 

This  process  provides  an  opportunity 
for  Trib(BS  to  provide  comment  on  areas 
that  reflect  the  unique  situations 
relevant  to  Tribes  and  tribal 
organizations.  Tribal  input  v^U  enable 
the  Department  to  identify  resources  or 
standards  that  may  be  helpful  to 
consider  in  developing  tribal  standards; 
identify  challenges  that  Tribes  Cace  in 
meeting  the  existing  health  and  safety 
requirements  and  to  identify  procedures 
for  Tribes  to  assure  that  children  are 
properly  immunized.  In  addition.  Tribes 
can  be  a  source  of  information  regarding 
tribal  child  care  licensing  processes  and 
identifying  any  barriers  tiiat  Tribes 
encounter  in  implementing  and/or 
enforcing  child  care  standards. 
DATES:  The  Department  invites 
comments  from  Indian  Tribes  and  tribal 
organizations  on  the  development  of 
minimum  Tribal  child  care  standards. 
Written  comments  must  be  received  on 
or  before  May  27, 1997. 
ADDRESSES:  Comments  should  be 
mailed  (facsimile  transmissions  will  not 
be  accepted)  to  the  Assistant  Secretary 
for  Children  and  Families,  Attention: 
Child  Care  Bureau.  Hubert  Humphrey 
Building,  Room  32&-F,  200 


Independence  Avenue,  SW, 
Washington,  DC  20201  or  delivered  to 
that  address  between  8  a.m.  and  4:30 
p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  the  same  hotirs  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  MFORMATION  CONTACT: 
Moniquin  Huggins,  Child  Care  Bureau, 
Hubert  Humphrey  Building,  Room 
320F,  200  Independence  Avenue,  SW, 
Washington,  DC  20201,  telephone  (202) 
690-8490. 

SUPPI.EMENTARY  INFORMATION: 

Background 

The  Personal  Responsibilify  and  Work 
Opportimity  Reconciliation  Act  (the 
Act)  of  1996  made  major  changes  to  the 
Federal  child  care  assistance  program. 
The  Act  repealed  three  tide  FV-A 
programs  of  the  Social  Security  Act: 
AFDC  Child  Care,  Transitional  Child 
Care  and  At-Risk  Child  Care  and 
amended  the  Child  Care  and 
Development  Block  Grant  In  addition, 
the  Act  amended  section  418  of  the 
Social  Security  Act  to  provide  new 
Federal  child  care  funds  and  transfers 
these  funds  to  the  Lead  Agency  under 
the  amended  Child  Care  and 
Development  Block  Grant  Act.  The 
combined  funds  under  the  CCDBG  have 
been  renamed  the  Child  Care  and 
Development  Fund. 

The  Child  Care  and  Development 
Fund  assists  States,  Territories  and 
Tribes  in  providing  child  care  services 
to  children  from  low-income  fomilies 
who  need  child  care  either  because  a 
parent  is  working  or  attending  a  training 
or  educational  program. 

The  Act  amended  the  CCDBG  to 
require  Grantees  to  certify  that  they 
have  in  effect  licensing  requirements 
applicable  to  child  care  services 
provided  within  the  State,  and  to 
provide  a  detailed  description  of  those 
requirements  and  of  how  they  are 
effectively  enforced. 

Grantee  must  certify  that  there  are  in 
effect  within  the  State,  under  State  or 
local  law,  requirements  designed  to 
protect  the  health  and  safety  of  children 
that  are  applicable  to  child  care 
providers  that  provide  services  for 
which  assistance  is  made  available 
under  the  Child  Care  and  Development 
Fund.  Such  requirements  shall  include: 

(1)  The  prevention  and  control  of 
infectious  disease  (including 
immunizations): 

(2)  Building  and  physical  premises 
safety;  and 

(3)  Minimum  health  and  safety 
training  appropriate  to  the  provider 
setting. 
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In  addition,  for  Indian  Tribes  and 
tribal  organizations  the  Act  requires  that 
"in  lieu  of  any  licensing  and  regulatory 
requirements  applicable  under  State  and 
local  law,  the  Secretary,  in  consultation 
with  Indian  Tribes  and  tribal 
organizations,  shall  develop  minimum 
child  care  standards  (that  appropriately 
reflect  tribal  needs  and  available 
resources)  that  shall  be  applicable  to 
Indian  Tribes  and  tribal  organizations 
receiving  assistance  under  the  Child 
Care  and  Development  Fund". 

Purpose 

The  purpose  of  this  Federal  Register 
Notice  is  to  seek  input  on  the 
development  of  minimum  tribal  child 
care  standards.  This  Federal  Roister 
Notice  will  serve  as  one  means  of 
consulting  with  the  Tribes  and  tribal 
organizations  on  the  development  of 
such  standards. 

Tribes  for  the  most  part  have  been 
faced  with  the  challenge  of  using  a 
variety  of  methods  to  address  the  health 
and  safety  of  children  in  their  child  care 
programs.  These  methods  have 
including  adopting  State  standards  and/ 
or  using  a  combination  of  State  and 
Tribal  standards.  With  the  number  of 
children  in  tribal  child  care  programs 
expected  to  increase  as  more  parents 
enter  the  workforce,  the  need  for 
minimum  standards  that  reflect  the 
particular  needs  and  situations  of  Tribes 
is  vital. 

The  development  of  minimum  Tribal 
child  care  standards  will  enhance  the 
Tribes'  ability  to  implement  standards 
that  address  the  varying  needs  and 
available  resources  of  tribal 
communities  and  to  assure  that  children 
are  healthy  and  safe. 

Dated:  March  20. 1997. 
BobSargis, 

Acting  Reports  Clearance  Officer. 
|FR  Doc.  97-7618  Filed  3-25-97;  8:45  am) 
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Food  and  Drug  Administration 
[Doctot  Na  97N-00971 

Agency  Information  CollactkMi 
Activities:  Proposed  Collection: 
Comment  Request 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administmtion  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995, 
Federal  agencies  are  reqiiired  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
a  voluntary  consumer  survey  about  food 
safety. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  May  27. 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  dociunent. 
FOR  FURTHER  MFORMATION  CONTACT: 
Margaret  R.  Wolff,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  rm.  16B-19,  Rockville. 
MD  20857,  301-627-1223. 
SUPPLEMBfTARY  MFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA)  (44  use.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 


the  Federal  Register  concerning  each 
proposed  collection  of  tnformation 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  u^ed; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Food  Safety  Surrey — New  Collection 

Under  section  903(b)(2)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
393(b)(2)),  FDA  is  authorized  to  conduct 
research  relating  to  foods  and  to 
conduct  educational  and  public 
information  programs  relating  to  the 
safety  of  the  nation's  food  supply.  FDA 
is  planning  to  conduct  a  consumer 
survey  about  food  safety  under  this 
authority.  The  food  safety  survey  will 
provide  information  about  consumers' 
food  safety  awareness,  knowledge, 
concerns,  and  practices.  A  nationally 
representative  sample  of  2,000  adults  in 
households  with  telephones  and 
cooking  facilities  will  be  selected  at 
random  and  interviewed  by  telephone. 
Participation  will  be  voluntary.  Detailed 
information  will  be  obtained  about  risk 
perception,  perceived  sources  of  food 
contamination,  knowledge  of  particular 
microorganisms,  safe  care  label  use, 
food  handling  practices,  consumption  of 
raw  foods  from  animals,  information 
sources,  and  perceived  foodbome 
illness  experience.  Most  of  the  questions 
asked  are  identical  to  ones  asked  in  a 
1992-1993  survey  so  that  changes  over 
this  time  period  can  be  assessed. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Estimated  Annual  Reporting  Burden 

No.  c4  Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

2.000 

1 

2.000 

.5 

1.000 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection. 


This  will  be  a  one-time  survey.  The 
burden  estimate  is  based  on  FDA's 
experience  with  the  1992-1993  survey 
mentioned  in  the  previous  paragraph. 

Dated:  March  20, 1997. 

^lUiam  iC  HubiMrd, 

Associate  Commissioner  for  Policy 
Coordination. 

|FR  Doc.  97-7604  Filed  3-25-97;  8:45  am] 
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[Dodwt  No.  97N-0007] 

Land  O'Laites.  Inc.,  et  al.;  Withdrawal 
of  Approval  of  NADA's 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  two  new  animal  drug 
applications  (NADA's)  held  by  Land  O* 
Lakes,  Inc.,  and  three  NADA's  held  by 
ADM  Animal  Health  &  Nutrition  Div. 
The  sponsors  requested  voluntary 
withdrawal  of  approval  of  the  NADA's. 
In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  amending  the  regulations  by 
removing  those  portions  which  reflect 
approval  of  these  NADA's. 
EFFECTIVE  DATE:  April  4.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville.  MD  20855.  301-827- 
0159. 

SUPPLEMENTARY  INFORMATION:  Land 
O'Lakes.  Inc..  Agrictdtural  Services. 
2827  Eighth  Avenue  South.  Fort  Dodge. 
lA  50501,  has  requested  withdrawal  of 
approval  of  NADA  42-489  tylosin  Type 
A  medicated  articles  and  NADA  98-156 
tylosin/sulfamethazine  Type  A 
medicated  articles. 

ADM  Animal  Health  &  Nutrition  Div.. 
P.O.  Box  2508.  Fort  Wayne.  IN  46801- 
2508.  has  requested  withdrawal  of 
approval  of  NADA  118-874  pyrantel 
tartrate  Type  A  medicated  articles  (the 
NADA  originally  held  by  Henwood 
'     Feed  Additives.  Inc.).  NADA  127-825 
hygromycin  B  Type  A  medicated 
articles  and  NADA  127-826  tylosin/ 
sulfamethazine  Type  A  medicated 
articles  (the  NADA's  originally  held  by 
Music  City  Supplement  Co.). 

The  sponsors  requested  withdrawal  of 
approval  of  the  NADA's. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84).  and  in  accordance  with  21  CFR 
514.115  Withdrawal  of  approval  of 


applications  (21  CFR  514.115),  notice  is 
given  that  approval  of  NADA's  42-489. 
98-156, 118-874, 127-825.  and  127-626 
and  all  supplements  and  amendments 
thereto  is  hereby  withdrawn,  effective 
April  4, 1997. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  amending  21  CFR  510.600,  558.274, 
558.485,  558.625,  and  558.630  to  reflect 
withdrawal  of  approval  of  these 
NADA's. 

Dated:  March  13, 1997. 

Michael  I.  BlackweU. 

Deputy  Director,  Center  for  Veterinary 
Medicine. 

[PR  Doc.  97-7540  Filed  3-25-97;  8:45  am) 
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Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTKM:  Notice. 


SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  HoUine  (the 
hoUine)  using  a  voice-mail  telephone 
system.  The  hoUine  provides  the  pubUc 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotiine,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-80O-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hoUine  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hoUine 
will  be  updated  when  such  changes  are 
made. 

MEETING:  The  following  advisory 
committee  meeting  is  aimounced: 

Transmissible  Spongiform 
Encephalopathies  Advisory  Committee 

Date,  time,  and  place.  April  23. 1997. 
9  a.m.,  and  April  24. 1997,  8  a.m.. 
Holiday  Inn — Bethesda,  Versailles 
Ballrooms  in  and  IV,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 


Type  of  meeting  and  contact  person. 
Open  public  hearing,  April  23,  1997,  9 
a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
5  p.m.;  closed  committee  deliberations, 
5  p.m.  to  6  p.m.;  open  committee 
discussion,  April  24, 1997,  8  a.m.  to  5 
p.m.;  William  Freas  or  Jane  S.  Brown, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-21).  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852.  301-594-6700.  or 
FDA  Advisory  Committee  Information 
HoUine.  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area). 
Transmissible  Spongiform 
Encephalopathies  Advisory  Committee, 
code  12388.  Please  call  the  hotline  for 
information  concerning  any  possible 
changes. 

General  function  of  the  committ^. 
The  committee  reviews  and  evaluates 
available  scientific  data  concerning  the 
safety  of  products  which  may  be  at  risk 
for  transmission  of  spongiform 
encephalopathies  having  an  impact  on 
the  public  health. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  April  18,  1997, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  and  provide 
recommendations  on  the  safety  of  both 
domestic  and  imported  gelatin  and 
gelatin  byproducts  with  regard  to  the 
risk  imposed  by  bovine  spongiform 
encephalopathy. 

Closed  committee  deliberations.  On 
April  23, 1997,  the  committee  will 
review  trade  secret  and/or  confidential 
commercial  information  relevant  to 
current  and  pending  products.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
dehberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  si}ecific  meeting 
involved.  The  dates  and  times  reserved 
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for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
the  meeting(s)  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  op)en  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  {>articipation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  pubUc 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  Blm.  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFl-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 


requested  in  writing  from  the  Freedom 
of  Information  OfRce  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2.  10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significanUy 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  conmiercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  pmposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 


formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independenUy  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2).  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  conunittees. 

Dated:  March  18, 1997. 
Michael  A.  Friedman. 

Deputy  Commissioner  for  Operations. 
|FR  Doc.  97-7550  Filed  3-25-97;  8:45  am] 

BILLING  CODE  4iaiM>1-F 


DEPARTME^f^  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  RF-4120-N-06] 

Notice  Of  Proposed  Infonnation 
Collection  for  Public  Comments 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTKM:  Notice. 

StJMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  May  27, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hammem,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
E)epartment  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W., 
Room  4238,  Washington,  D.C.  20410- 
5000. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Mildred  M.  Hamman,  (202)  708-3642, 
extension  4128,  for  copies  of  the 
proposed  forms  and  odier  available 
documents.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  infonnation;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  infonnation 
technology;  e.g. .  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
'  information: 

Title  of  Proposal:  Standards,  Viability, 
and  Removal  Plan  for  Conversion  of 
Certain  Public  Housing  to  Tenant-Based 
Section  8  Vouchers  and  Certificates. 

OMB  Control  Number.  2577-0210. 

Description  of  the  need  for  the 
information  and  proposed  use:  To 
implement  Section  202  of  the  Onmibus 
Consolidated  Rescissions  and 
Appropriations  Act  of  1996,  (Pub.  L. 
104-134,  approved  April  26.  1996), 
Public  Housing  Agencies  (PHAs)  vrill 
identify  certain  distressed  public 
housing  developments  that  will  be 
required  to  be  converted  to  that  their 
households  in  occupancy  can  be  given 
tenant-based  assistance  or  relocated. 
PHAs  will  be  required  to  submit  a 
Viability  Plan,  tenant-based  assistance 
plan  and  a  plan  to  remove  units  from 
the  public  housing  inventory  to  HUD. 
PHAs  will  conduct  an  annual  review 
and  certify  that  their  Comprehensive 
Plan  Annual  Updates  that  they  have 
reviewed  updated  information  regarding 
the  applicability  of  the  standards  on 
their  developments.  HUD  will  review 
and  evaluate  the  infonnation  to  ensure 
compliance  with  the  statutory  criteria 
(standards),  that  plans  have  been 
developed  in  consultation  with  the 
residents,  timeframes  met  and  Section 
202  is  implemented. 

Member  of  affected  public  State  or 
Local  Government  (PHAs). 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  50  respondents,  one- 
time response,  nine  hours  average  per 
response,  21,645  total  reporting  burden 
hours. 

Status  of  the  proposed  information 
collection:  Reinstatement. 

Antkority:  Section  3506  of  tiie  Paperwork 
Reduction  Act  of  1995. 44  U.S.C.  Chapter  35, 
as  amended. 


Dated:  March  18, 1997. 
Michael  B.  Janis, 

General  Deputy.  Assistant  Secretary  for  Public 
and  Indian  Housing. 

[FR  Doc.  97-7569  Filed  J-25-97;  8:45  am] 

BHJJNQ  CODE  421»-»-ll 

[Docket  Na  FR-4131-N-02] 

Notice  of  Proposed  Infonnation 
Collection  for  Public  Comments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice. 

SUMMARY;  The  proposed  infonnation 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
sbliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  May  27, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W.. 
Room  4238,  Washington,  D.C.  20410- 
5000. 

FOR  FURTHER  MRMMATION  CONTACT: 
Mildred  M.  Hamman.  (202)  708-3642, 
extension  4128,  for  copies  of  the 
proposed  forms  and  odier  available 
documents.  (This  is  not  a  toll-fr«e 
number.) 

SUPPLBiENTARY  MFOnMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  die  proposed 
collection  of  infonnation  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 


technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
infonnation: 

Title  of  Proposal:  Public  Housing 
Agencies  Plan  for  Exception  Request. 
Site-Based  Waiting  Lists. 

OMB  Control  Number:  2577-0214. 

Description  of  the  need  for  the 
information  and  proposed  use:  Each 
Public  Housing  Agency  (PHA)  may 
request  an  exception  to  establish  site- 
based  waiting  lists  by  submitting  its 
plan  and  the  rationale  for  it  to  the  local 
HUD  office.  The  plan  must  include  all 
of  the  PHA's  general  occupancy 
developments  and/or  all  of  the  PHA's 
mixed-population  and  elderly- 
designated  developments.  The  request 
must  also  include:  Accurate  statistics  for 
the  Metropolitan  Statistical  Area  (MSA) 
and  the  PHA's  jurisdiction;  each 
development's  name,  number, 
occupancy  type  and  number  of  units, 
date  site  was  developed,  racial 
composition  by  bedroom  size  and 
waiting  list  composition.  For  the 
Section  8  program:  the  number  of 
certificates  and  vouchers  currentiy  in 
use  by  race  and  bedroom  size;  and  the 
length  and  composition  of  the  waiting 
list  by  race  and  bedroom  size.  PHA's 
must  provide  current  and  proposed 
public  housing  tenant  selection  and 
assignment  procedures  along  with  any 
Consent  Decrees,  Voluntary  Compliance 
Agreements,  or  other  dociimentation 
related  to  cturent  occupancy  problems 
along  with  measures  being  taken  to 
correct  such  problems.  HUD  needs  the 
information  to  assure  statutory  and 
regulatory  compliance  and  to  approve 
the  PHA's  plan  for  exception  to 
establish  site-based  waiting  lists. 

Agency  Form  Numbers,  if  applicable. 
None. 

Members  of  affected  public:  PHAs. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  An  average  52 
respondents  submit  the  plan  one-time, 
for  a  total  burden  of  3,744  hours. 

Status  of  the  proposed  information 
collection:  Extension. 

Antkority:  Section  3506  of  the  PaperMrork 
Reduction  Act  of  1995.  44  U.S.C  Chapter  35. 
as  amended. 

Dated:  March  18. 1997. 

Mfchael  B.  Janis. 

General  Deputy,  Assistant  Secretary  for  Public 
and  Indian  Housing. 

[FR  Doc.  97-7510  Filed  3-25-97;  8:45  am) 
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{Dockat  Na  FR-4200-N-45] 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  pitiposal. 

DATES:  Comments  due  date:  April  25, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  he 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building.  Washington.  DC  20503. 
FOR  FURTHER  »»ORMATK)N  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urt>an  Development,  451  7th  Street, 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 


submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  OMB  approval 
number,  if  applicable:  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  35,  as 
amended. 


Dated:  March  19. 1997. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  CoUection  to  OMB 

Title  of  Proposal:  Continuum  of  Care 
Homeless  Assistance  Application. 

Office:  Community  Planning  and 
Development. 

OMB  Appmval  Number:  2506-0112. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  collection  is  needed  for 
HUD's  competitive  homeless  assistance 
programs  authorized  by  the  Stewart  B. 
McKinney  Act,  as  amended.  The 
application  will  be  used  to  assist  in  the 
selection  of  proposals  submitted  to  HUD 
(hy  State  and  local  governments,  public 
housing  authorities,  Indian  tribes,  and 
nonprofit  organizations)  for  funds 
awarded  under  the  Supportive  Housing, 
Shelter  Plus  Care,  and  Section  8 
Moderate  Rehabilitation  Single  Room 
Occupancy  for  Homeless  Individuala 
programs. 

Form  Number:  HUD-40076  and  SF- 
424. 

Respondents:  State.  Local,  or  Tribal 
Government  and  Not-For-Profit 
Institutions. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Numtier  of 
respondents 


Frequency  o( 
response 


Hours  per 
response 


Burden 
hours 


Application  Preparation 


2,700 


42 


113,400 


Total  Estimated  Burden  Hours: 
113,400. 

Status:  Reinstatement,  with  changes. 

Contact:  Rebecca  Wiley,  HUD,  (202) 
708-1226  X4479,  Joseph  F.  Lackey.  Jr., 
OMB,  (202)  395-7316. 

(PR  Doc  97-7567  Filed  3-25-97;  8:45  am) 
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[Doeiwt  Na  FR-4200-W-23] 

Submission  for  OMB  Review: 
Comment  Request 

AQBICY:  Office  of  Administration.  HUD. 
ACTKM:  Notice. 


f:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Aue  date:  April  25, 
1997. 

ADDRESSES:  Interested  persons  are 
'  invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  frtim  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr..  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building.  Washington.  DC  20503. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  availahle  docimients 


submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMBITARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  l>elow.  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  tide  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 


response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  3S.  as 
amended. 


Dated:  March  19. 1997. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management, 
Division. 

Notice  of  Submiaaion  of  Proposed 
Information  CoUection  to  OMB 

Title  of  Proposal:  Tenant  Participation 
and  Tenant  Opportunities  in  Public 
Housing. 

Office:  Public  and  Indian  Housing. 

OMB  Approval  Number:  2577-0087. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  HUD 
announces  funding  for  the  Tenant 
Opportunities  Program  inviting  eligible 


applicants  to  submit  an  application  for 
a  grant  under  this  program.  To 
appropriately  determine  which 
applicant  shoidd  be  awarded,  certain 
information  is  necessary.  This 
information  is  stated  in  the  Notice  of 
Fimding  Availability.  The  information 
will  be  used  to  award  grants  and 
monitor  progress  in  the  program. 

Fonn  Number:  HUD-52370  and 
HUD-52371. 

Respondents:  State,  Local,  or  Tribal 
Government  and  Not-For-Profit 
Institutions. 

Frequency  of  Submission:  On 
occasion,  annually,  and  recordkeeping. 

Reporting  Burden: 


Nurnberof 
resporxlents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Information  Collection 
Recordkeeping  


1,500 
200 


12.93 
1 


19,400 
200 


Total  Estimated  Burden  Hours: 
19,600. 

Status:  Reinstatement,  with  changes. 

Contact:  Dorothy  Walker.  HUD.  (202) 
708-3611  X4244,  Joseph  F.  Lackey.  Jr., 
OMB,  (202)  395-7316. 

[PR  Doc.  97-7568  Filed  3-25-97;  8:45  am] 
BILUNQ  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  tt>e  Secretary 

Earth  Observing  System  (EOS)  Land 
Processes  Distributed  Active  Archive 
Center  pAAC)  Science  Advisory 
Panel;  Notice  of  Renewal 

This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  5  U.S.C.  App.  (1988). 
Follo%ving  consultation  with  the  General 
Service  Administration,  notice  is  hereby 
given  that  the  Secretary  of  the  Interior 
is  renewing  the  EOS  Land  Processes 
DAAC  Science  Advisory  Panel. 

The  purpose  of  the  Panel  is  to  advise 
the  U.S.  Geological  Survey.  Earth 
Resources  Observation  Systems  (EROS) 
Data  Center  in  the  definition, 
development,  implementation,  and 
operation  of  data  processing,  archiving, 
and  distribution  systems  and  associated 
science  support  capabilities  required  in 
its  role  as  one  of  eight  primary  DAACs 
established  by  the  National  Aeronautics 
and  Space  Administration  (NASA)  as 
part  of  the  EOS  Program,  EOS  is  a  major 
component  of  the  U.S.  Global  Change 
Pro-am. 


The  Panel  is  responsible  for  providing 
advice  and  consultation  on  a  broad 
range  of  scientific  and  technical  topics 
and  for  representing  the  interests  and 
requirements  of  the  scientific  research 
community  in  guiding  development  of 
Land  Processes  DAAC  systems  and 
capabilities.  Membership  on  the  Panel 
includes  representation  by  scientists 
formally  affiliated  with  the  EOS 
Program  and  by  scientists  who  do  not 
have  such  formal  affiliation,  including 
representation  from  the  U.S.  academic 
research  community. 

The  Panel  functions  solely  as  an 
advisory  body,  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  AcL  The  Charter  will  be 
filed  under  the  Act,  fifteen  days  frtim 
the  fate  of  publicatioo  of  this  notice. 
Further  information  regarding  the  Land 
Processes  DAAC  Science  Advisory 
Panel  may  be  obtained  fit>m  the 
Director,  U.S.  Geological  Survey, 
Department  of  the  Interior,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
20192.  Certification  of  renewal  is 
published  below. 

Certification 

I  hereby  certify  that  the  renewal  of  the 
EOS  Land  Processes  DAAC  Science 
Advisory  Panel  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  undertaken  by  the 
Department  of  the  Interior  pursuant  to 
the  Memorandum  of  Understanding 
between  the  U.S.  Geological  Survey  and 
the  National  Aeronautics  and  Space 
Administration  (NASA)  for 
Experimental  Land  Remotely  Sensed 
Data  Processing,  Distribution, 


Archiving,  and  Related  Science 
Support.  The  U.S.  Geological  Survey  is 
auUiorized  to  cooperate  with  NASA  in 
developing  and  operating  the  Land 
Processes  DAAC  pursuant  to  the 
Otogenic  Act  of  the  U.S.  Geological 
Survey  of  March  3, 1879,  (43  U.S.C.  31), 
Section  101(h)  of  PubUc  Law  99-591 
(An  act  making  appropriations  for  the 
Department  of  the  Interior  and  related 
agencies  for  the  fiscal  year  ending 
September  10, 1987.  and  for  other 
purposes).  100  Stat.  3341,  3341-252; 
and  NASA's  Section  203(c)(5)  of  the 
National  Aeronautics  and  Space  Act  of 
1958.  as  amended  (42  U.S.C.  2473(c)(5]). 

Dated:  January  15. 1997. 
Bmce  Babbitt. 
Secretary  of  the  Interior. 
(FR  Doc.  97-7562  Filed  3-25-97;  8:45  am] 
BIUMQ  OOOE  4»I0-91-M 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Appiic«tion(s)  for 


The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

The  following  applicants  have  each 
requested  a  permit  to  import  a  sport- 
hunted  polar  bear  [Ursus  maritimus) 
from  the  Northwest  Territories.  Canada 
for  personal  use. 
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Applicant/address 


Robert  Kuykendall.  Austin,  TX 

Dan  Fox.  Chino,  CA 

James  Bush,  Jr.,  Baltimore,  MD 

David  G.  Fox,  Strousburg,  PA  „ 

Jerry  Imperial,  Mesa.  AR  

Cart  Strawberry,  Annapolis,  MD 

Charles  Whitlow,  Nunica.  Ml 

Larry  K.  Bennett.  Stewartstown,  PA  .... 

Jeme  Eaton,  Elma,  WA  

Perry  Segura,  New  Iberia,  LA 

Richard  Hastens,  Hillsborough,  CA 

JerofT>e  Botferding,  Mapie  Grove,  MN  . 

Dom  OPIacido,  Prospect  Park,  PA  

Robert  Van  Horn,  GJidden,  lA 

Lee  Lipscomb,  Los  Angeies,  CA  

Craig  Leert>erg,  Colorado  Springs,  CO 

Peter  La  Haye,  Medina,  WA  

John  P.  Hoyer,  Brillion,  Wl 

Horst  Baier,  Miami,  FL 

Donald  Home,  Odem,  TX  > 

Torry  Lofgreen,  Tempe,  A2  

Anthony  Kozyrski,  Kings  Park.  NY  

Joseph  A.  Smith,  SoWotna,  AK  

Duane  Fujiye,  Tahuya.  WA 

Jack  Leueriierger,  Saginaw,  Ml  

Bruce  A.  Moe,  Beilevue,  WA  

Lee  Adam,  Hamburg,  PA  .„ 


PopulatkMi 


Baffin  Bay 

McCilntock  Channel 

Viscount  Melville  

do  

do  

N.  Beaufort 

do  

do  

do 

......do  

do 

do 

do  

do  

do _ 

do 

do : 

do 

S.  Beaufort 

do  

do 

do 

do 

do 

do 

do  

Gulf  of  Boothia  


PRT- 


826733 

826734 

826735 

826736 

826776 

826737 

826738 

826739 

826740 

826741 

826742 

826743 

826744 

826745 

826746 

826747 

826748 

826773 

826749 

826750 

826751 

826752 

826753 

826754 

826755 

626756 

826757 


Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  OfBce  of 
Management  Authority,  4401  N.  Fairfiuc 
Drive,  Room  430,  Arlington,  Virginia 
22203.  telephone  703/358-2104  or  fox 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Dociiments  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  March  20, 1997. 
CarattMAadOTsoB. 

Acting  Chief.  Branch  of  Permits.  Office  of 

Mana^/ement  Authority. 

[FR  Doc  97-7563  Filed  3-25-97;  8:45  am] 

■LUNQ  COOC  4310-SB-P 


Marin*  Mammai  Annual  Report 
Availability.  CalwKter  Year  1994 

AOBICY:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Notice  of  availability  of  calendar 
year  1994  marine  mammal  annual 
report. 

SIMMARY:  The  U.S.  Fish  and  Wildlife 
Service  and  the  Biological  Resources 
Division  of  the  U.S.  Geological  Survey 
(formerly  the  National  Biological 
Service)  have  issued  their  1994  annual 
report  on  the  marine  mammals  under 
the  jurisdiction  of  the  U.S.  Department 
of  the  Interior,  as  required  by  section 
103(f)  of  the  Marine  Mammal  Protection 
Act  of  1972.  The  report  covers  the 
period  January  1  to  December  31. 1994, 
and  was  submitted  to  Congress  on 
February  10, 1997.  By  this  notice,  the 
public  is  informed  that  the  1994  report 
ii  available  and  that  individuals  may 
obtain  a  copy  by  written  request  to  the 
Service. 

AOORESSES:  Written  requests  for  copies 
should  be  addressed  to:  Publications 
Unit,  U.S.  FUh  and  Wildhfe  Service. 
Mail  Stop  13a-WEBB.  1849  C  Street. 
N.W..  Washington,  D.C.  20240. 

FOR  FURTHER  MR3RMATION  CONTACT: 
Jeffrey  L.  Horwath.  Division  of  Fish  and 
Wildlife  Management  Assistance, 
Telephone  (703)  358-1718. 

SUPPtaeiTARY  MFORMATKM:  The  U.S. 
Department  of  the  Interior  is  responsible 
for  eight  species  of  marine  manunals,  as 
assigned  by  the  Marine  Mammal 
Protection  Act  of  1972.  These  species 
are  polar  bear,  sea  and  marine  otters, 
walrus,  three  spiecies  of  manatees  and 
dugong.  Administrative  actions 


discussed  include  appropriations, 
marine  mammals  in  Alaska,  endangered 
and  threatened  marine  mammal  species, 
law  enforcement  activities,  scientific 
research  and  public  display  permits, 
certificates  of  registration,  research. 
Outer  Continental  Shelf  environmental 
studies  and  international  activities. 

Dated:  Nifarch  20.  1997. 
John  G.  Rogara, 
Acting  Director. 
(FR  Doc.  97-7605  Filed  3-25-97;  8:45  am] 

BHJJNQ  OOOE  4>1*.S5-M 


Buraau  Of  Land  Managamant 

[OR-86a-0777-63:  QPe-a42;  OR-196M 
(WA)] 

Public  Land  Ordar  No.  7250; 
Ravocation  of  Exacuttva  Ordar  Datad 
Dacambar  15, 1913;  Washington 

AQ8ICY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  PubUc  Land  Order. 

SUMMARY:  This  order  revokes  in  its 
entirety  an  Executive  order  which 
withdrew  80  acres  of  public  land  for  the 
Bureau  of  Land  Management's 
Powersite  Reserve  No.  409.  The  land  is 
no  longer  needed  for  the  purpose  for 
which  it  was  withdrawn.  All  of  the  land 
has  been  conveyed  out  of  Federal 


IMI 


ownership  with  a  reservation  of  all 
minerals  to  the  United  States. 
EFFECTIVE  DATE:  March  26, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965. 
Portland.  Oregon  97208-2965.  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated 
December  15.  1913.  which  established 
Powersite  Reserve  No.  409.  is  hereby 
revoked  in  its  entirety: 

Wiilamette  Meridian 

T.  6  N..  R.  4  E.. 
Sec.  21.  E'/iNEV*. 

The  area  described  contains  BO  acres  in 
Clark  County. 

2.  The  lands  have  been  conveyed  out 
of  Federal  ownership  and  will  not  be 
opened  to  the  operation  of  the  public 
land  laws. 

Dated:  March  12. 1997. 
Bob  Aimstrang. 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  97-7565  Filed  3-25-97;  8:45  am] 

BaUNOCOOE  4310-33-P 


National  Park  Sarvica 

Notica  of  intant  to  Rapatriata  Cultural 
ttams  in  ttta  Possasslon  of  tha  Arizona 
State  Museum,  Unhrarslty  of  Arizona, 
Tucson,  AZ 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  (a)(2), 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  Arizona  State 
Museum  which  meet  the  definition  of 
"object  of  cultural  patrimony"  under 
Section  2  of  the  Act 

The  ciUtural  items  consist  of  two 
Kehtahn  Yelte,  or  Twin  Fetishes.  The 
fetishes  are  made  of  two  stones  wrapped 
with  yam. 

Prior  to  1942.  one  Kehtahn  Yelte  was 
collected  by  Mary  Cabot  Wheelwright 
and  donated  to  the  Arizona  State 
Museum  in  December.  1942.  Also  prior 
to  1942,  the  second  Kehtahn  Yelte  was 
collected  by  Mrs.  Margaret  ScheviUe 
and  donated  to  the  Arizona  State 
Museum  in  April,  1942.  The  only  other 
accession  information  is  that  the 
cultural  items  are  Navajo.  • 

These  Kehtahn  Yelte  are  used  in 
several  Navajo  ceremonies,  including 
r7'ee';i  (Night  Way),  DzOk'fi  (Mountain 


Top  Way),  and  Hozhoo  ji  (Blessing 
Way).  Consultation  evidence  provided 
by  representatives  of  the  Navajo  Nation 
indicates  the  Kehtahn  Yelte  should 
never  be  taken  outside  the  four 
mountains  of  the  Dinetah,  nor  can  they 
be  "owned"  by  any  individual  who  is 
not  a  chanter. 

Based  on  the  above-mentioned 
information,  officials  of  the  Arizona 
State  Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(D),  these 
two  ciUtural  items  have  ongoing 
historical,  traditional,  and  cultural 
importance  central  to  the  culture  itself, 
and  could  not  have  been  alienated, 
appropriated,  or  conveyed  by  any 
individual.  Further,  officials  of  the 
Arizona  State  Museum  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  items 
and  the  Navajo  Nation. 

This  notice  has  been  sent  to  officials 
of  the  Navajo  Nation.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
objects  should  contact  Dr.  Nancy 
Odegaard,  Conservator  and  Acting 
Curatory  of  Collections,  Arizona  State 
Museimi,  University  of  Arizona, 
Tucson,  AZ  85721;  telephone  (520)  621- 
6314  before  April  25, 1997.  Repatriation 
of  these  objects  to  the  Navajo  Nation 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  March  11. 1997. 
Frands  P.  McManamon, 
Departmental  Consuhing  Archeologist, 
h4anager.  Archeology  and  Ethnography 
Program. 

(FR  Doc.  97-7599  Filed  3-25-97;  8:45  am] 
BLUNO  CODE  4310-70-F 


Nolica  of  Invantory  CompMion  for 
Nalhw  American  Human  Remains 
From  tha  Vicinity  of  Juneau,  AK,  in  tha 
Posaassion  of  the  Alaska  State 
Museum,  Juneau,  AK 

AOBICY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  from  the  vicinity  of  Juneau,  AK, 
in  the  possession  of  the  Alaska  State 
Museum,  Juneau,  AK. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Alaska  State 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Auk  Kwaan  Tlingit  Clan  and  the  Central 


Council  of  Tlingit  and  Haida  Tribes  of 
Alaska. 

In  1949,  human  remains  representing 
one  individual  were  donated  to  the 
Alaska  State  Museum  by  John  Harris. 
Accession  information  indicates  this 
individual  came  from  Shaman  Island, 
northwest  of  Douglas  Island  and 
identified  by  John  Harris  as  possibly  the 
skull  of  Teetlden.  No  associated 
funerary  objects  are  present. 

In  1957,  human  remains  representing 
one  individual  was  removed  from 
Mendenhall  Valley  and  presented  to  the 
Alaska  State  Museum  by  the  U.S.  Forest 
Service.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present.  Officials  of  the  U.S. 
Forest  Service  have  reviewed  the 
inventory  information,  and  support  and 
concur  with  the  findings  of  the  Alaska 
State  Museum. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
donated  to  the  Alaska  State  Museum 
after  being  recovered  from  federal  or 
private  lands  in  the  area  of  Norway 
Point.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Although  the  actual  circumstances  of 
the  recovery  of  these  individuals  is 
unknown,  it  is  likely  that  one  individual 
was  recovered  on  Shaman  Island,  a 
known  burial  area  for  the  Auk  Kwaan 
Tlingit.  the  second  individual  was 
possibly  recovered  during  highway 
construction  on  U.S.  Forest  Service  or 
private  lands  in  the  Mendenhall  Valley, 
and  the  third  individual  may  have  been 
recovered  during  construction  on  public 
or  private  lands  in  the  area  of  Norway 
Point  Morphological  evidence  indicates 
these  individuals  are  Native  American 
based  on  anatomical  structure. 
Consultation  evidence  presented  by 
representatives  of  the  Auk  Kwaan 
Tlingit  Clan  and  the  Central  Council  of 
Tlingit  and  Haida  Tribes  of  AlaslLa 
indicates  that  Tlingit  peoples  have 
inhabited  southeastern  Alaska  for 
thousands  of  years. 

Based  on  the  above  mentioned 
information,  officials  of  the  Alaska  State 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (dKl),  the 
human  remains  listed  above  represent 
the  physical  remains  of  three 
individuals  of  Native  American 
ancestry.  Lastiy,  officials  of  the  Alaska 
State  Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2).  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traoed  between 
these  Native  American  human  remains 
and  the  Central  Council  of  Tlingit  and 
Haida  Tribes  of  Alaska. 

This  notice  has  been  sent  to  officials 
of  the  Auk  Kwaan  Tlingit  Clan  and  the 
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Central  Ck)uncil  of  Tlingit  and  Haida 
Tribes  of  Alaska.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  should  contact  Bruce 
Kato,  Chief  Curator,  Alaska  State 
Museum,  396  Whittier  Street,  Jimeau, 
AK  99801;  telephone:  (907)  465-2901. 
before  April  25,  1997.  Repatriation  of 
the  human  remains  to  the  Central 
Coimcil  of  Tlingit  and  Haida  Tribes  of 
Alaska  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  March  17. 1997. 
FranciaP.  AlcManamon, 
Departmental  Consulting  Archeologist, 
Manager.  Archeology  and  Ethnography 
Ptograin. 

IFR  Doc.  97-7601  Filed  3-25-97;  8:45  am] 
■UJNQOOM  431fr-70-F 


Notice  of  Intent  to  RofMtriate  Cultural 
Itoms  From  South  Dakota  in  the 
PossesskNi  of  tfw  Heard  Museum, 
Ptwenlx,  AZ 

AOENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Craves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  {a)(2), 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  Heard  Museum, 
Phoenix,  AZ.  which  meet  the  definition 
of  "sacred  objects"  under  Section  2  of 
the  Act. 

The  cultural  items  are  two  carved 
pipestone  pipes.  The  first  pipe  has  a 
wooden  stem  carved  with  a  bird  and 
wrapped  with  quillwork.  The  second 
pipe  has  a  pipestone  stem  carved  in 
geometric  designs  and  joined  to  the 
pipestone  bowl  with  a  wooden  dowel. 

Prior  to  1954,  these  pipes  were 
purchased  by  the  Heard  Museum  from 
an  unknown  source.  Accession 
information  identifies  the  pipes  as 
Rosebud  Sioux  from  South  Dakota. 

Consultation  evidence  presented  by 
representatives  of  the  Cheyenne  River 
Sioux  Tribe  on  behalf  of  the  Rosebud 
Sioux  Tribe  indicates  these  items  are 
"Pipes  of  the  Leader"  and  are  used  in 
a  number  of  ceremonies  including  the 
Sweat  Lodge,  Sun  Dance,  Throwing  of 
the  Balls,  Keeping  of  the  Soul,  Vision 
Quest,  Woman's  Ceremony,  and  Healing 
Ceremony.  Consultation  evidence 
further  indicates  these  two  cultural 
items  are  specific  ceremonial  objects 
needed  by  traditional  Native  American 
religious  leaders  for  the  practice  of 
traditional  Native  American  religions  by 
their  present-day  adherents. 

Based  on  the  above-mentioned 
information,  officials  of  the  Heard 
Museum  have  determined  that. 


pursuant  to  25  U.S.C.  3001  (3)(C),  these 
two  cultural  items  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present-day 
adherents.  Officials  of  the  Heard 
Museum  bave  also  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  items  and  the  Rosebud  Sioux 
Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Cheyenne  River  Sioux  Tribe. 
Devil's  Lake  Sioux  Tribe,  Oglala  Sioux 
Tribe.  Rosebud  Sioux  Tribe,  Santee 
Sioux  Tribe  of  Nebraska,  and  Standing 
Rock  Sioux  Tribe.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
objects  should  contact  Martin  Sullivan, 
Director,  Heard  Museum,  22  E.  Monte 
Vista  Rd.,  Phoenix,  AZ  85004-1480; 
telephone  (602)  252-8840  before  April 
25,  1997.  Repatriation  of  these  objects  to 
the  Cheyenne  River  Sioux  Tribe  on 
behalf  of  the  Rosebud  Sioux  Tribe  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
E)ated:  March  11, 1997. 
Francis  P>lcMaiiaiBoii, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 
Program. 

(FR  Doc.  97-7600  Filed  J-25-97;  8:45  am] 

BILUNO  COOC  43ia-7«-F 


Notice  of  Inventory  Completion  for 
Nathre  American  Human  Remains 
From  Itasca  County.  MN,  in  ttie 
Possession  of  ttw  Minnesota  Historical 
Society,  St  Paul,  MN 

AGENCY:  National  Park  Service 

action:  Notice 

^ 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains  from  Itasca  County,  MN  in  the 
possession  of  the  Minnesota  Historical 
Society,  St.  Paul.  MN. 

A  detailed  assessment  of  the  human 
remains  was^ade  by  Minnesota 
Historical  Society  professional  staff  and 
Hamline  University  osteologist  in 
consultation  with  representatives  of 
Assipiboine  &  Sioux  Tribes  of  the  Fort 
Peck  Reservation,  Bad  River  Band  of 
Lake  Superior  Indians,  Bay  Mills  Indian 
Community  of  the  Sault  Ste.  Marie  Band 
of  Chippewa  hidians,  Bois  Forte  Band  of 
Chippewa  Indians,  Chippewa-Cree 
Indians  of  the  Rocky  Boy's  Reservation, 
Fond  du  Lac  Band  of  Chippewa  Indians, 


Fort  Belknap  Indian  Community,  Grand 
Portage  Band  of  Chippewa  Indians, 
Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians,  Keweenaw  Bay 
Indian  Community  of  L'Anse  and 
Ontonagon  Bands  of  Chippewa  Indians, 
Lac  Courte  Orielles  Band  of  Lake 
Superior  Chippewa  Indians,  Lac  Ehi 
Flambeau  Band  of  Lake  Superior 
Chippewa  Indians,  Lac  Vieux  Desert 
Band  of  Lake  Superior  Chippewa 
Indians,  Leech  Lake  Band  of  Chippewa 
Indians,  Mille  Lacs  Band  of  Chippewa 
Indians,  Minnesota  Chippewa  Tribe, 
Red  Cliff  Band  of  Lake  Superior 
Chippewa  Indians,  Red  Lake  Band  of 
Chippewa  Indians,  Saginaw  Chippewa 
Tribe,  Sault  Ste.  Marie  Tribe  of 
Chippewa  Indians,  Solcaogon  Chippewa 
Community  of  the  Mole  Lake  Band  of 
Chippewa  Indians,  St.  Croix  Chippewa 
Indians  of  Wisconsin,  Turtie  Mountain 
Band  of  Chippewa  Indians,  and  White 
Earth  Band  of  Chippewa  Indians. 

In  1977,  human  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  following 
bulldozer  damage  at  Inger  Mound,  Itasca 
County,  MN  during  a  highway  survey. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

Inger  Moimd  (Site  21  IC  16)  has  been 
identified  as  a  Black  Ehick  site  occupied 
between  800 — 1400  AD  based  on  pottery 
fragments  at  the  site.  Anthropological 
sources  and  historic  documentation 
indicate  the  Black  Duck  culture  is  a 
likely  antecedent  for  the  Assiniboine, 
Cree,  and  Ojibwe  cultures  based  on 
continuity  of  pottery  styles,  manner  of 
internments,  continuity  of  tool  styles, 
geographic  location,  and  continual 
heavy  dietary  utilization  of  wild  rice 
and  fishing. 

Based  on  the  above  mentioned 
information,  officials  of  the  Minnesota 
Historical  Society  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
hiunan  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  Minnesota  Historical  Society  have 
also  determined  that,  pursuant  to  25 
U.S.C.  3001  (2),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Assiniboine  fit  Sioux  Tribes  of  the  Fort 
Peck  Reservation,  Bad  River  Band  of 
Lake  Superior  Indians,  Bay  Mills  Indian 
Community  of  the  Sault  Ste.  Marie  Band 
of  Chippewa  Indians,  Bois  Forte  Band  of 
Chippewa  Indians,  Chippewa-Cree 
Indians  of  the  Rocky  Boy's  Reservation, 
Fond  du  Lac3and  of  Chippewa  Indians, 
Fort  Belknap  Indian  Community,  Grand 
Portage  Band  of  Chippewa  Indians, 
Grand  Traverse  Band  of  Ottawa  and 


Chippewa  Indians,  Keweenaw  Bay 
Indian  Community  of  L'Anse  and 
Ontonagon  Bands  of  Chippewa  Indians, 
Lac  Courte  Orielles  Band  of  Lake 
Superior  Chippewa  Indians,  Lac  Du 
Flambeau  Band  of  Lake  Superior 
Chippewa  Indians,  Lac  Vieux  Desert 
Band  of  Lake  Superior  Chippewa 
Indians,  Leech  Lake  Band  of  Chippewa 
Indians,  Mille  Lacs  Band  of  Chippewa 
Indians.  Miimesota  Chippewa  Tribe, 
Red  Cliff  Band  of  Lake  Superior 
Chippewa  Indians,  Red  Lake  Band  of 
Chippewa  Indians,  Saginaw  Chippewa 
Tribe,  Sault  Ste.  Marie  Tribe  of 
Chippewa  Indians,  Sokaogon  Chippewa 
Community  of  the  Mole  Lake  Band  of 
Chippewa  Indians,  St.  Croix  Chippewa 
Indians  of  Wisconsin,  Turtie  Mountain 
Band  of  Chippewa  Indians,  and  White 
Earth  Band  of  Chippewa  Indians. 

This  notice  has  been  sent  to  officials 
of  the  Assiniboine  &  Sioux  Tribes  of  the 
Fort  Peck  Reservation,  Bad  River  Band 
of  Lake  Superior  Indians,  Bay  Mills 
Indian  Community  of  the  Sault  Ste. 
Marie  Band  of  Chippewa  Indians,  Bois 
Forte  Band  of  Chippewa  Indians, 
Chippewa-Cree  Indians  of  the  Rocky 
Boy's  Reservation,  Fond  du  Lac  Band  of 
Chippewa  Indians,  Fort  Belknap  Indian 
Community,  Grand  Portage  Band  of 
Chippewa  Indians,  Grand  Traverse  Band 
of  Ottawa  and  Chippewa  Indians, 
Keweenaw  Bay  Indian  Community  of 
L'Anse  and  Ontoiu^on  Bands  of 
Chippewa  Indians,  Lac  Courte  Orielles 
Band  of  Lake  Superior  Chippewa 
Indians,  Lac  Du  Flambeau  siand  of  Lake 
Superior  Chipp>ewa  Indians,  Lac  Vieux 
Desert  Band  of  Lake  Superior  Chippewa 
Indians,  Leech  Lake  Band  of  Chippewa 
Indians,  Mille  Lacs  Band  of  Chippewa 
Indians,  Minnesota  Chippewa  Tribe, 
Red  Cliff  Band  of  Lake  Superior 
Chippewa  Indians,  Red  Lake  Band  of 
Chippewa  Indians,  Saginaw  Chippewa 
Tribe,  Sault  Ste.  Marie  Tribe  of 
Chippewa  Indians.  Sokaogon  Chippewa 
Community  of  the  Mole  Lake  Band  of 
Chippewa  Indians,  St.  Croix  Chippewa 
Indians  of  Wisconsin,  Turtle  Mountain 
Band  of  Chippewa  Indians,  and  White 
Earth  Band  of  Chippewa  Indians. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Marcia  G.  Anderson,  Head  of 
Museum  Collections/Chief  Curator. 
Minnesota  Historical  Society,  345 
Kellogg  Blvd.  West,  St.  Paul.  MN 
55102-1906;  telephone:  (612)  296-0150, 
before  April  25, 1997.  Repatriation  of 
the  human  remains  to  the  Leech  Lake 
Band  of  Chippewa  Indians  may  begin 


after  that  date  if  no  additional  claimants 

come  forward. 

Dated:  March  11, 1997. 

Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

[FR  Doc.  97-7598  Filed  3-25-97;  8:45  am] 
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Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  From  the 
Pine  Creek,  lA,  In  the  Possession  of 
ttte  Putnam  Museum  of  History  and 
Natural  Science,  Davenport,  lA 

AGB«CY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d),  of  tiie 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Putnam 
Museum  of  History  and  Natural  Science. 
Davenport,  lA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Putnam  Museum 
of  History  and  Natiual  Science 
professional  staff  in  consultation  with 
representatives  of  the  Sac  and  Fox  Tribe 
of  the  Mississippi  in  Iowa  and  the  Iowa 
Tribe  of  Oklahoma. 

Around  1914,  human  remains 
representing  one  individual  were 
probably  recovered  during  extensive 
excavations  of  Pine  Creek  Mounds, 
Muscatine  County,  lA,  by  Dr.  T. 
Michelson  and  members  of  the  then 
Davenport  Academy  of  Natural  Science 
(now  the  Putnam  Museum).  No  known 
individuals  were  identified.  The  135 
associated  funerary  objects  include  one 
silver  gorget  fragment,  one  silver 
bracelet  fragment  marked  "Montreal", 
nine  silver  earbobs,  one  unidentified 
iron  object  bound  with  twisted  fibers, 
one  silver  cross  fragment,  one  knife 
blade  or  utensU  fragment,  two  pieces  of 
red  ochre,  115  glass  beads,  two 
gunflints,  one  wood  fragment,  and  one 
projectile  point. 

Morphological  evidence  indicates  this 
individual  is  Native  American  based  on 
tooth  formation.  Associated  funerary 
objects  are  consistent  with  Native 
burials  of  the  early  fur  trade  era  in 
Eastern  Iowa.  The  associated  funerary 
objects  dated  the  burial  to  1760-1825 
AD,  based  on  the  presence  of  European 
trade  goods,  especially  the  marked 
silver  bracelet  and  a  polychrome  oval 
bead.  Since  the  late  nineteenth  century, 
the  Pine  Creek  Mounds  (site  13MC44) 
have  been  excavated  by  representatives 


of  the  now  Putnam  Museum  of  History 
and  Natural  Science.  The  most  recent 
excavations  occurred  in  1914, 
conducted  by  Dr.  T.  Michelson  of  the 
Bureau  of  American  Ethnology  with 
members  of  the  Davenport  Academy  of 
Natural  Science.  Field  notes  from  the 
1914  excavations  indicate  that  some  of 
the  mounds  appeared  to  have  intrusive 
burials  bom  the  historic  period.  Due  to 
the  primary  interest  of  Dr.  Michelson  in 
the  precontact  burials  of  this  site,  this 
burial  was  not  specifically  recorded, 
however,  this  individual  and  associated 
funerary  objects  have  been  curated 
together  in  the  Pine  Creek  collections  of 
the  Putnam  Museum  since  1914. 
Historical  documents  and  ethnographic 
evidence  indicates  there  were  numerous 
traditional  sites,  hunting  camps,  and 
village  settiements  of  both  the  loway 
and  the  Sac  and  Fox  in  the  Pine  Creek 
area  from  1750  to  the  early  19th  century. 

Based  on  the  above  mentioned 
information,  officials  of  the  Putnam 
Museum  of  History  and  Natural  Science 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Putnam  Museum  of  History  and  Natural 
Science  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(A),  the 
135  objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastiy,  officials  of  the 
Putnam  Museum  of  History  and  Natxual 
Science  have  determined  that,  pursuant 
to  25  U.S.C  3001  (2),  there  U  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Sac  and  Fox  of  the  Mississippi  in  Iowa, 
the  Sac  and  Fox  Nation  of  Missouri,  the 
Sac  and  Fox  Nation  of  Oklahoma,  and 
the  Iowa  Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Sac  and  Fox  of  the  Mississippi  in 
Iowa,  the  Sac  and  Fox  Nation  of 
Missouri,  the  Sac  and  Fox  Nation  of 
Oklahoma,  and  the  Iowa  Tribe  of 
Oklahoma.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Chris  Lyons,  NAGPRA 
Representative,  Putnam  Museum  of 
History  and  Natural  Science,  1717  W. 
12th  St.,  Davenport.  L\  52804; 
telephone:  (319)  324-1934  before  April 
25, 1997.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Iowa  Tribe  of  Oldahoma  may 
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begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  March  17.  1997. 
Francia  P.  NkAfaiuuiion, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography    ■ 
Program. 

(FR  Doc.  97-7602  Filed  3-25-97;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSK>N 

pnvestigation  No.  731-TA-767 
(Prelitninary)] 

Ultra  High  Temperature  Milk  From 
Canada 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  antidumping 
investigation  and  scheduling  of  a 
preliminary  phase  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  an 
investigation  and  commencement  of 
preliminary  phase  antidumping 
investigation  No.  731-TA-767 
(Preliminary)  under  section  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673b(a)) 
(the  Act)  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Canada  of  ultra  high 
temperature  milk,  provided  for  in 
subheadings  0401.20.20  and  0401.20.40 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)).  the  Commission  must 
reach  a  preliminary  determination  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  May  1, 1997.  The 
Commission's  views  are  due  at  the 
Department  of  Commerce  within  five 
business  days  thereafter,  or  by  May  8, 
1997. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rides  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  B  (19  CFR  part  207),  as 
amended  in  61  FR  37818  Quly  22.  1996). 
EFFECTIVE  DATE:  March  17. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  Brad 
Hudgens  (202-205-3189).  Office  of 


Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  flp://ftp.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  March  17,  1997,  by  Industrie 
Lechera  de  Puerto  Rico,  Inc.,  San  Juan, 
Puerto  Rico. 

Participation  in  the  investigation  and 
public  service  list — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list — Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  this 
investigation  available  to  authorized 
applicants  representing  interested 
parties  (as  defined  in  19  U.S.C.  1677(9)) 
who  are  parties  to  the  investigation 
under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  April  7, 
1997,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 


participate  in  the  conference  should 
contact  Brad  Hudgens  (202-205-3189) 
not  later  than  April  3, 1997,  to  arrange 
for  their  appearance.  Parties  in  support 
of  the  imposition  of  antidumping  duties 
in  this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions — As  provided  in 
§§  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
April  10, 1997,  a  written  brief 
containing  information  and  argimients 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  written  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  §§201.6,  207.3,  and 
207.7  of  the  Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
rules. 

Issued:  March  21, 1997. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

|FR  Doc.  97-7853  Filed  3-25-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AQBICY:  Federal  Bureau  of 

Investigation,  Criminal  Justice 

Information  Services,  DOJ. 

ACnON:  Notice  of  information  collection 

under  review;  Hate  crime  incident 

report. 

The  proposed  information  collection 
is  published  to  obtain  comments  frx>m 
the  public  and  affected  agencies. 
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Comments  are  encouraged  and  will  be 
accepted  until  May  27, 1997. 

Request  written  conmients  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to 
SSA  Paul ).  Cans,  (phone  number  and 
address  listed  below).  If  you  have 
additional  conunents.  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  SSA  Paul  J.  Cans,  (304)  625- 
4830,  Federal  Bureau  of  Investigation, 
Criminal  Justice  Information  Services, 
Statistical  Unit,  1000  Custer  Hollow 
Road,  Clarksbura,  West  Virginia  26306. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  tide  of  the  form/collection: 
Hate  Crime  Incident  Report  and 
Quarterly  Hate  Crime  ReporL 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  11-1  &  11-2.  Federal  Bureau  of 
Investigation,  United  States  Department 
of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State  and  Local 
Government.  This  collection  will  gather 
information  necessary  to  collect  bias 
motivation  of  selected  criminal  offenses. 
Resulting  statistics  are  published 
annually. 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  40,000  respondents  with  an- 
average  6.6  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  6,000  emnual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington.  DC 
20530. 

Dated:  March  20. 1997. 
Koeert  B,  Btt0Sf 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  97-7580  Filed  3-25-97;  8:45  am] 
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Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AQENCY:  Justice  Management  Division, 
DOJ. 

ACTION:  Notice  of  information  collection 
under  emergency  review;  U.S. 
Department  of  Justice  and  U.S. 
Department  of  Health  and  Human 
Services  Application  for  Funds  under 
the  Health  Care  Fraud  and  Abuse 
Control  Program. 

The  Department  of  Justice  (EXDJ). 
Justice  Management  Division  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
paperwork  Reduction  Act  of  1995.  This 
notice  serves  the  following  two 
purposes: 

A.  Notification  of  the  public  on  the 
requirement  necessary  to  apply  for 
Federal  funding  under  the  Health  Care 
Fraud  and  Abuse  Control  Program. 

B.  Compliance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1995. 

A.  Notifif:ation  to  the  Public  on  the 
KequirementB  Neccasaiy  To  Apply  for 
Federal  Funding  Under  the  Health  Care 
Fraud  and  Abuse  Control  Program 

All  proposals  must  be  received  on  or 
before  April  25, 1997.  All  proposals 
must  be  submitted  to  the  Office  of 
Inspector  General,  Attention:  John  E. 
Hartwig,  Deputy  Inspector  General  for 
Investigations,  U.S.  Department  of 
Health  and  Human  Services,  Room  5250 
Cohen  Building,  330  Independence 
Avenue.  SW..  Washington.  DC  20201. 


Background 

The  Health  Insurance  Portability  and 
Accoimtability  Act  of  1996  added 
Section  1128C  to  the  Social  Security 
Act,  which  directs  the  Attorney  General 
and  the  Secretary  of  HHS,  acting 
through  the  HHS  Insp>ector  General,  to 
establish  a  National  Health  Care  Fraud 
and  Abuse  Control  Program  to  achieve 
the  goals  of:  (1)  Coordinating  Federal, 
State  and  local  law  enforcement 
program  to  control  fraud  and  abuse  with 
respect  to  health  plans;  (2)  conducting 
investigations,  audits,  evaluations  and 
inspections  relating  to  the  delivery  of 
and  payment  for  heJalth  care  in  the 
United  States;  (3)  fecilitating 
enforcement  of  civil,  criminal  and 
administrative  statues  applicable  to 
health  care  fi^ud  and  abuse;  (4) 
providing  industry  guidance  relating  to 
fraudulent  health  care  practices;  and  (5) 
establishing  a  national  data  bank  to 
receive  and  report  final  adverse  actions 
against  health  care  providers.  In 
accordance  with  the  statute,  the 
Attorney  General  and  the  Secretary 
developed  Guidelines  for 
Implementation  of  the  Health  Care 
Fraud  and  Abuse  Control  Prt)gram. 

To  fund  the  coordinating  anti-fraud 
effort,  the  statute  directs  that  an  amount 
equalling  recoveries  derived  from  health 
care  cases — including  civil  monetary 
penalties,  fines,  forfeitures,  and 
damages  assessed  in  criminal,  civil  or 
administrative  health  care  cases,  but 
excluding  restitution  due  to  the  victim, 
funds  awarded  to  a  relator,  or  as 
otherwise  authorized  by  law — be 
transferred  to  the  Federal  Hospital 
Insurance  Trust  Fund.  Monies  are 
appropriated  from  the  Trust  Fund  to  a 
newly  created  expenditure  account, 
called  the  Health  Care  Fraud  and  Abuse 
Control  Account  in  amounts  that  the 
Secretary  and  Attorney  General 
annually  certify  are  necessary  to  finance 
the  administration  and  operation  of  the 
Fraud  and  Abuse  Control  Program. 

The  purpose  of  this  Notice  is  to  solicit 
proposals  from  those  Federal,  State  and 
local  agencies  that  are  currenUy 
involved  in  health  care  fraud  and  abuse 
control  (other  than  the  Departments  of 
Justice  and  Health  and  Human  Services) 
for  projects  or  activities  that  promote 
the  objectives  of  the  Fraud  and  Abuse 
Control  Program  to  be  supported  with 
these  funds.  This  action  is  authorized 
under  42  U.S.C  1320  a-7  and  42  U.S.C 
1395  b-1. 

Availability  of  Funds 

Approximately  $3.5  million  will  be 
available  in  Fiscal  Year  1997  to  support 
approved  proposals.  Funds  may  be  used 
to  cover  costs  (including  equipment. 
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salaries  and  benefits,  travel  and 
training)  that  directly  further  the  Health 
Care  Fraud  and  Abuse  Control  Program, 
including  the  costs  of  investigating  and 
prosecuting  health  care  matters  (through 
civil,  criminal  and  administrative 
proceedings),  conducting  audits,  and 
inspections  and  evaluations  relating  to 
health  care,  and  provider  and  consumer 
education. 

If  a  proposal  is  selected  for  funding, 
the  Departments  of  Justice  and  HHS 
have  no  obligation  to  provide  any 
additional  future  funding  beyond  the 
first  budget  j>eriod.  Because  the  overall 
amount  of  available  funds  may  fluctuate 
widely  from  year  to  year,  there  is  no 
presumption  of  continued  funding  in 
succeeding  years.  Invitations  to  submit 
proposals  Cor  this  money  will  be 
announced  in  the  Federal  Register  each 
year  that  such  funds  are  available,  and 
all  interested  recipients  must  reapply. 

Funds  may  be  allocated  only  to  (1) 
supplement,  and  not  supplant,  current 
levels  of  effort  of  fraud  and  abuse 
control  related  activities,  or  (2) 
undertake  a  new  fr^ud  or  abuse  control 
related  activity.  Funds  may  not  be  used 
to  replace  existing  funding  for  a  fraud 
and  abuse  function.  Additionally,  funds 
may  not  be  included  as  cost  sharing  or 
matching  contributions  for  any 
federally-assisted  project  or  program. 

Proposal  Submission  Process  and 
Contents 

Proposals  will  be  accepted  from 
Federal,  State  and  local  government 
entities  engaged  in  health  care  fraud  and 
abuse  control  in  the  United  States.  AJI 
proposals  must  be  received  on  or  before 
April  25.  1997.  All  proposals  must  be 
submitted  to  the  Office  of  Inspector 
General,  Attention:  John  E.  Hartwig, 
Deputy  Inspector  General  for 
Investigations,  U.S.  Department  of 
Health  and  Human  Services,  Room  5250 
Cohen  Building.  330  Independence 
Avenue.  S.W.,  Washington,  D.C.  20201. 

Proposals  must  be  suomitted  by  the 
head  of  the  entity,  or  the  head  of  the  law 
enforcement  unit  within  the  entity.  For 
example,  applications  will  be  accepted 
from  officials  such  as  the  Secretary  or 
Inspector  General  of  a  Federal  agency, 
and  the  Governor,  Auditor  General  or 
Attorney  General  of  a  State. 

Submissions  must  include  sufficient 
information  to  determine  that  the 
proposed  activity  meets  the 
requirements  described  in  this  Notice, 
as  supplemented  by  the  Health 
Insurance  Portability  and 
AccountabiUty  Act  of  1996  and 
implementing  Guidelines. 

Proposals  must  address  the  following: 

1.  A  description  of  the  activities 
proposed  for  funding,  including  a 


timeline  for  implementation  of  the 
proposed  activities.  The  narrative  must 
describe  in  detail  how  the  proposed 
activity  is  consistent  with  and  will 
promote  the  Fraud  and  Abuse  Control 
Program,  such  as  how  the  program  will 
prevent  or  reduce  health  care  fraud  and 
abuse  in  the  coimtry,  or  will  assist  in 
recovering  health  care  funds  that  have 
been  improperly  expended  due  to  frnud 
and  abuse. 

2.  A  comprehensive  spending  plan 
that  links  costs  to  projected  tasks  and 
time  frames. 

3.  A  description  of  the  entity's  history 
and  experience  in  conducting  activities 
relating  to  the  prevention,  detection, 
investigation  and  prosecution  (civil, 
criminal  and  administrative)  of  health 
care  fraud  and  abuse. 

4.  A  description  of  how  the  entity 
intends  to  coordinate  its  funded 
activities  with  HHS  and  the  Department 
of  Justice. 

5.  A  description  of  the  evaluation 
procedures  to  be  used  by  the  entity  for 
monitoring  progress  of  the  proposed 
activities,  and  assessing  their 
effectiveness  in  combating  health  care 
fraud  and  abuse. 

6.  A  description  of  any  innovative 
techniques  to  be  utilized  in  addressing 
fraud  and  abuse  in  health  care. 

7.  A  statement  that  requested  funds 
will  supplement  and  not  supplant 
existing  funding  for  controlling  health 
care  fraud  and  abuse. 

8.  A  statement  as  to  the  entity's  legal 
authority  to  receive  funds  under  this 
announcement  and  expend  them  on  the 
requested  activities. 

Review  Process  and  Criteria 

All  proposals  submitted  by  the 
closing  date  and  meeting  the 
requirements  of  this  Notice  will  be 
reviewed  and  evaluated  by  a  panel  of 
representatives  from  the  Department  of 
Justice  and  HHS.  The  panel  will 
acknowledge  receipt  of  all  timely 
proposals.  After  review,  the  panel  will 
make  recommendations  for  funding  to 
the  Secretary  and  the  Attorney  General. 
All  final  funding  decisions  are  at  the 
discretion  of  the  Attorney  General  and 
the  Secretary  who  will  joinUy  certify  the 
award  of  fiinds  in  accordance  with  the 
Act.  Awards  are  contingent  on  the 
availability  of  funds.  Proposals  will 
generally  either  be  approved  or 
disapproved  at  the  requested  funding 
level.  Applicants  may  submit  more  than 
one  proposal.  Each  proposal  will  be 
evaluated  primarily  on  the  basis  of  how 
well  it  %vill  relate  to  and  promote  the 
overall  Health  Care  Fraud  and  Abuse 
Program,  and  the  above  listed  criteria. 
Other  factors  will  include:  the 
soundness  of  the  objectives  of  the 


profKJsed  project;  the  reasonableness  of 
cost  in  relation  to  the  anticipated 
results,  the  entity's  experience  in  the 
area  of  prevention  and  detection  of 
health  care  fraud  and  abuse,  the  entity's 
institutional  ability  to  achieve  the  stated 
goals,  the  entity's  willingness  to 
coordinate  its  activities  closely  with  the 
Departments  of  Justice  and  HHS,  the 
entity's  ability  to  measure  and  report  on 
the  progress  and  achievement  of  the 
activities,  the  availability  and  adequacy 
of  resources  to  conduct  the  proposed 
activities,  and  its  relationship  to  other 
projects  already  completed  or  in 
progress. 

Funding  Instrument 

The  Attorney  General  and  the 
Secretary  of  HHS  expect  to  award  funds 
via  interagency  transfer  to  any  Federal 
entities  whose  proposals  are  approved 
for  funding.  With  respect  to  other 
applicants,  funds  will  be  awarded  via 
grant,  cooperative  agreement,  or  other 
authorized  funding  mechanism.  The 
Secretary  of  HHS  and  the  Attorney 
General  reserve  the  right  to  use  the  form 
of  funding  agreement  determined  to  be 
most  appropriate. 

Successful  applicants  will  be  required 
to  report  no  less  often  than  annually  to 
the  Departments  of  Justice  and  HHS 
evaluating  the  progress  of  the  funded 
activities,  and  assessing  their 
effectiveness  in  combating  health  care 
fraud  and  abuse.  The  HHS-OIG  may  also 
independently  conduct  a  review  of  any 
activity  funded  hereunder. 

Note:  If  you  are  applying  for  funding  under 
the  Health  Care  Fraud  and  Abuse  Control 
Program  complete  only  "Section  A"  above. 

B.  Compliance  With  the  Requirements 
of  the  Paperwork  Reduction  Act  of  1995 

The  proposed  information  collection 
is  published  to  obtain  comments  frtim 
the  public  and  affected  agencies. 
Emergency  review  and  approval  of  this 
collection  has  been  requested  bom  OMB 
by  March  19, 1997.  If  granted,  this 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Ms.  Victoria  Wassmer,  202- 
395-5871.  Office  of  Information  and 
Regulatory  Affairs.  Attention: 
Defmrtment  of  Justice  Desk  Officer. 
Washington,  DC.  20503. 

Public  comments  are  encouraged  and 
will  be  accepted  until  60  days  firom  the 
date  published  in  the  Federal  Register. 
Written  comments  and  suggestions  frt>m 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 


IMI 


proper  performance  of  the  functions  of  the 
agency,  including  whether  the  information 
will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the  agencies' 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(3)  Enhance  the  quality,  utiUty,  and  clarity 
of  the  information  to  be  coUecteid;  and 

(4)  Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information  Collection 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection:  U.S. 
Department  of  Justice  and  U.S. 
Department  of  Health  and  Human 
Services  Health  Care  Fraud  and  Abuse 
Control  Program. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  None.  Justice 
Management  Division,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Federal,  State  and  local 
governments.  See  item  "A"  above. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  75  responses  at  40  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  additional 
information,  please  contact  the  Office  of 
Inspector  General,  Attention:  John  E. 
Hartwig,  Deputy  Inspector  General  for 
Investigations,  U.S.  Department  of 
Health  and  Human  Services,  Room  5250 
Cohen  Building,  330  Independence 
Avenue,  S.W.,  Washington.  D.C.  20201. 

If  additional  information  is  required, 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division  Suite  850,  Washington  Center. 
1001  G  Street  NW,  Washington.  D.C. 
20530. 

Dated:  March  20, 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  97-7581  Filed  3-25-97;  8:45  am) 
MJJNOCOM  4410-40-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v.  AAR 
Manufacturing  Group,  Inc.,  Civil  Action 
No.  1:96  CV-58  (W.D.  Mich.),  entered 
into  by  the  United  States  and  AAR 
Manufacturing  Group,  Inc.  ("AAR"), 
was  lodged  on  February  27,  1997,  with 
the  United  States  District  Court  for  the 
Western  District  of  Michigan.  The 
proposed  Consent  Decree  resolves 
certain  claims  of  the  United  States 
under  the  Clean  Air  Act.  42  U.S.C.  7401, 
et  seq.,  with  respect  to  AAR's  Cadillac 
ManufactUiring  Facility,  in  Cadillac, 
Michigan.  The  Complaint  alleges  that 
'  AAR  violated  two  of  the  conditions  of 
its  State  issued  permit  by  exceeding  its 
emissions  limits  and  duration  of 
operation  of  its  air  cargo  handling 
manufacturing  equipment.  Under  the 
terms  of  the  proposed  Consent  Decree 
the  defendant  shall  pay  the  United 
States  a  total  of  $210,000,  and  perform 
a  Supplemental  Environmental  Project 
as  specified  in  the  Consent  Decree,  in 
return  for  the  United  States'  covenant 
not  to  sue  for  claims  alleged  in  the 
Complaint  for  violations  of  the 
Michigan  State  Implementation  Plan. 
The  SEP  consists  of  the  installation  and 
operation  of  a  greater  capacity  than 
required  Regenerative  Thermal  Oxidizer 
to  control  the  emissions  of  violatile 
organic  compounds,  resulting  in 
substantial  pollution  reductions  at  the 
Cadillac  Facility. 

The  E)epartment  of  Justice  will  receive 
comments  relating  to  the  proposed 
Partial  Consent  Decrees  for  30  days 
following  publication  of  this  Notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  United  States  IDepartment  of 
Justice,  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  D.C.  20044-7611, 
and  should  refer  to  United  States  v. 
AAR  Manufacturing  Group,  Inc.,  D.J. 
Ref.  No.  90-5-2-1-1954.  The  proposed 
Consent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney  for 
the  Western  District  of  Michigan,  Grand 
Rapids,  Michigan;  the  Region  V  Office 
of  the  United  States  Environmental 
Protection  Agency,  77  West  Jackson 
Boidevard.  Qiicago,  Illinois  60604;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  4th  Floor,  Washington, 
D.C  20005,  telephone  no.  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  bom  the  Consent  Library,  1120  G 
Street,  N.W..  4th  Floor,  Washington, 
D.C.  20005.  In  requesting  a  copy,  please 
enclose  a  check  (25  cents  [>er  page  for 
reproduction  costs)  in  the  amount  of 


$9.25  for  the  Decree,  payable  to  the 
Consent  Decree  Library. 
Bmce  S.  Gelber. 

Deputy  Chief,  Environmental  Enforcement 
Section,  Envimnment  and  Natural  Resources 
Division. 

|FR  Doc.  97-7566  Filed  3-25-97;  8:45  am] 
BIUMG  COOE  4410-1S-M 


OEPAFrrMENT  OF  LABOR 

Emptoyment  Standards  Administration 
Wags  and  Hour  Division.  IMinimum 
Wagss  for  Federal  and  Fwlsrally 
Assisted  Construction;  Qsnsral  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  DefMutment  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  bom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  piu^uant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
detmninations  frequenUy  and  in  large 
voliune  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 
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General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laboreis  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Deptutment. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  ba  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W..  Room  S-3006. 
Washington.  D.C..  20210. 

ModiiBcatioii  to  General  Wage 
Detennination  Decisioiis 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  dociunent 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
pubUcation  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

MaanchuMtts 

MA970001  (Feb.  14,  1997) 

MA970002  (Feb.  14, 1997) 

MA970003  (Feb.  14, 1997) 
N«w)enay 

NI970002  (Feb.  14. 1997) 

NI970003  (Feb.  14. 1997) 

NJ970004  (Feb.  14.  1997) 
New  York 

NY970O02  (Feb.  14. 1997) 

NY970003  (Feb.  14. 1997) 

NY970006  (Feb.  14, 1997) 

NY970007  (Feb.  14. 1997) 

NY9700O8  (Feb.  14. 1997) 

NY9700010  (Feb.  14.  1997) 

NY9700011  (Feb.  14. 1997) 


NY9700013  (Feb.  14,  1997) 
NY9700016  (Feb.  14.  1997) 
NY9700018  (Feb.  14. 1997) 
NY9700021  (Feb.  14.  1997) 
NY970O026  (Feb.  14.  1997) 
NY970OO31  (Feb.  14,  1997) 
NY9700032  (Feb.  14.  1997) 
NY9700034  (Feb.  14.  1997) 
NY9700037  (Feb.  14.  1997) 
NY970O038  (Feb.  14.  1997) 
NY9700039  (Feb.  14.  1997) 
NY9700040  (Feb.  14.  1997) 
NY9700O42  (Feb.  14. 1997) 
NY9700044  (Feb.  14. 1997) 
NY9700046  (Feb.  14. 1997) 
NY9700047  (Feb.  14. 1997) 
NY9700049  (Feb.  14.  1997) 
NY970OO5O  (Feb.  14.  1997) 
NY9700060  (Feb.  14.  1997) 
NY9700074  (Feb.  14.  1997) 
NY970O076  (Feb.  14.  1997) 

Volume  n 

None 

Volume  m 

Alabama 
AL970033  (Feb.  14. 1997) 
AL970034  (Feb.  14. 1997) 

Florida 
FL970010  (Feb.  14, 1997) 
FL970015  (F*.  14. 1997) 

Volume  IV 

Qlinois 

IL970001  (Feb.  14.  1997) 
IL970002  (Feb.  14.  1997) 
IL970006  (Feb.  14.  1997) 
IL970O07  (Feb.  14. 1997) 
IL970012  (Feb.  14. 1997) 
IL970013  (Feb.  14, 1997) 
IL970014  (Fab.  14, 1997) 

Indiana 
IN970001  (Feb.  14. 1997) 
IN970002  (Feb.  14, 1997) 
IN970003  (Feb.  14, 1997) 
IN970004  (Feb.  14.  1997) 
IN970005  (Feb.  14,  1997) 
IN970006  (Feb.  14,  1997) 
IN970016  (Feb.  14. 1997) 
IN970017  (Feb.  14. 1997) 
IN970020  (Feb.  14.  1997) 
IN970021  (Feb.  14, 1997) 
IN9700S9  (Feb.  14, 1997) 
IN970060  (Feb.  14.  1997) 
MA970061  (Feb.  14. 1997) 

Michigan 

MI970001  (Feb.  14. 1997) 
MI970002  (Fab.  14.  1997) 
MI970030  (Feb.  14, 1997) 
MI970041  (Fob.  14, 1997) 
MI970049  (Feb.  14, 1997) 
MI970051  (Feb.  14. 1997) 
MI970057  (Feb.  14. 1997) 
MI970060  (Feb.  14. 1997) 
MI970064  (Feb.  14. 1997) 

Volume  V 

Iowa 

IA970031  (Feb.  14.  1997) 
IA970037  (Feb.  14.  1997) 

Nebraska 
NE970001  (Feb.  14. 1997) 
NE970019  (Feb.  14. 1997) 

Volume  VI 
North  Dakota 


ND970003  (Feb.  14. 1997) 
ND970OO4  (Feb.  14.  1997) 

Volume  Vtt 
None 

General  Wage  Determination 
Publication 

General  Wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 .400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Axrts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington.  D.C  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
sub8cription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribere. 

Signed  at  Washington.  O.C  this  21at  day  of 
March  1997. 

Terry  SalUran. 

Chief,  Branch  of  Construction  Wage 
Determinations. 

IFR  Doc.  97-7660  Filed  3-2S-97;  8:45  am]     ' 
■UMO  CODE  4eiO->7-M 


Wage  and  Hour  Divtslon 
[Admlntetrativa  Order  No.  683) 

Special  Industry  Committee  for  All 
industries  in  American  SanKM; 
Appointment;  Convention;  Hearing 

1.  Pursuant  to  sections  5  and  6(a)(3) 
of  the  Fair  Labor  Standards  Act  (FLSA) 
of  1938,  as  amended  (29  U.S.C.  205. 
206(a)(3)).  Reorganization  Plan  No.  6  of 
1950  (3  CFR  1949-53  Comp..  p.  1004) 
and  29  CFR  Pari  511, 1  hereby  appoint 
special  Industry  Committee  No.  22  for 
American  Samoa. 
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2.  Pursuant  to  sections  5,  6(a)(3)  and 
8  of  the  FLSA.  as  amended  (29  U.S.C. 
205.  206(a)(3).  and  208).  reorganization 
Plan  No.  6  of  1950  (3  CFR  1949-53 
Comp.,  p.  1004).  and  29  CFR  part  511, 

I  hereby: 

(a)  Convene  the  above-appointed 
industry  committee; 

(b)  Refer  to  the  industry  committee 
the  question  of  the  minimum  rate  or 
rates  for  all  industries  in  American 
Samoa  to  be  paid  under  section  6(a)(3) 
of  FLSA,  as  amended;  and, 

(c)  Give  notice  of  the  hearing  to  be 
held  by  the  committee  at  the  time  and 
place  indicated. 

The  industry  committee  shall 
investigate  conditions  in  such 
industries,  and  the  committee,  or  any 
authorized  subcommittee  thereof,  shall 
hear  such  witnesses  and  receive  such 
evidence  as  may  be  necessary  or 
appropriate  to  enable  the  committee  to 
perform  its  duties  and  functions  luider 
the  FLSA. 

The  committee  shall  meet  in 
executive  session  to  commence  its 
investigation  at  9:00  a.m.  and  begin  its 
public  hearing  at  11:00  a.m.  on  June  23, 
1997,  in  Pago  Pago,  American  Samoa. 

3.  The  rate  or  rates  recommended  by 
the  committee  shall  not  exceed  the  rate 
prescribed  by  section  6(a)  or  6(b)  of  the 
FLSA,  as  amended  by  the  Fair  Labor 
Standards  Amendments  of  1996,  of 
$4.75  an  hour  effective  October  1, 1996. 

The  committee  shall  recommend  to 
the  Administrator  of  the  Wage  and  Hour 
Division  of  the  Department  of  Labor  the 
highest  minimum  rate  or  rates  of  wages 
for  such  industries  that  it  determines, 
having  due  regard  to  economic  and 
competitive  conditions,  will  not 
substantially  curtail  employment  in 
such  industries,  and  will  not  give  any 
industry  in  American  Samoa  a 
competitive  advantage  over  any 
industry  in  the  United  States  outside  of 
American  Samoa. 

4.  Where  the  committee  finds  that  a 
hi^er  minimum  wage  may  be 
determined  for  employees  engaged  in 
certain  activities  or  in  the  manufacture 
of  certain  products  in  the  industry  than 
may  be  determined  for  other  employees 
in  the  industry,  the  committee  shall 
recommend  such  reasonable 
classifications  within  the  industry  as  it 
determines  to  be  necessary  for  the 
purpose  of  fixing  for  each  classification 
the  highest  minimum  wage  rate  that  f^n 
be  determined  for  it  under  the 
principles  set  forth  herein  and  in  29 
CFR  Part  511.10,  that  will  not 
substantially  curtail  employment  in 
such  classification  and  will  not  give  a 
competitive  advantage  to  any  group  in  ' 
the  industry.  No  classification  shall  be 
made,  however,  and  no  minimum  wag^ 


rate  shall  be  fixed  solely  on  a  regional 
basis  or  on  the  basis  of  age  or  sex.  In 
determining  whether  there  should  be 
classifications  within  an  industry,  in 
making  such  claissifications,  and  in 
determining  the  minimum  wage  rates 
for  such  classifications,  the  committee 
shall  consider,  among  other  relevant 
factors,  the  following: 

(a)  Competitive  conditions  as  afiiected 
by  transportation,  living,  and 
production  costs; 

(b)  Wages  established  for  work  of  like 
or  comparable  character  by  collective 
labor  agreements  negotiated  between 
employers  and  employees  by 
representatives  of  their  own  choosing; 
and, 

(c)  Wages  paid  for  work  of  like  or 
comparable  character  by  employers  who 
voluntarily  maintain  minimum  wage 
standards  in  the  industry. 

5.  Prior  to  the  hearing,  the 
Administrator  of  the  Wage  and  Hour 
Division,  U.S.  Department  of  Labor, 
shall  prepare  an  economic  report 
containing  the  information  that  has  been 
assembled  pertinent  to  the  mattere 
referred  to  the  conmiittee.  Copies  of  this 
report  may  be  obtained  at  the  Office  of 
the  Governor,  Pago  Pago,  American 
Samoa,  and  the  National  Office  of  the 
Wage  and  Hour  Division,  U.S. 
Department  of  Labor.  Washington,  DC 
20210.  Upon  request,  the  Wage  and 
Hour  Division  will  mail  copies  to 
interested  persons  who  make  written 
request  to  the  Wage  and  Hour  Division. 
To  facilitate  mailing,  such  persons 
should  make  advance  written  request  to 
the  Wage  and  Hour  Division.  The 
committee  will  take  official  notice  of  the 
facts  stated  in  this  report  Parties, 
however,  shall  be  afibrded  an 
opportunity  to  refute  such  facts  by 
evidence  received  at  the  hearing. 

6.  The  procedure  of  this  industry 
committee  will  be  governed  by  the 
provisions  of  Tide  29,  Code  of  Federal 
Regulations,  Part  511.  Copies  of  this  part 
of  the  regulations  will  be  available  at  the 
Office  of  the  Governor,  Pago  Pago, 
American  Samoa,  and  at  the  National 
Office  of  the  Wage  and  Hoiu-  Division. 
The  proceedings  will  be  conducted  in 
English  but  in  the  event  a  witness 
should  wish  to  testify  in  Samoan,  an 
interpreter  will  be  provided.  As  a 
prerequisite  to  participation  as  a  party, 
interested  persons  shall  file  six  copies  of 
a  pre-hearing  statement  at  the 
aforementioned  Office  of  the  Governor 
of  American  Samoa  and  six  copies  at  the 
National  Office  of  the  Wage  and  Hotir 
Division,  U.S.  Department  of  Labor, 
Washington,  DC  20210.  Each  pre- 
hearing statement  shall  contain  the  data 
specified  in  29  CFR  511.8  of  the 
regulations  and  shall  be  filed  not  later 


than  May  30. 1997.  If  such  statements 
are  sent  by  airmail  between  American 
Samoa  and  the  mainland,  such  filing 
shall  be  deemed  timely  if  postmarked 
writhin  the  time  provided. 

Signed  at  Washington.  DC  this  19th  day  of 
March  1997. 

CyntfaU  A.  Malzfer, 

Acting  Secretary  of  Labor. 

|FR  Doc.  97-7659  Filed  3-25-97;  8:45  am) 

BRJJNO  CODE  46tO-<7-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notioe  97-031] 

NASA  Advisory  Cooncfl  (NAC).  Space 
Science  Advisory  Committee  (SScAC), 
Solar  System  Exploration 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

StIMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Science 
Advisory  Committee,  Solar  System 
Exploration  Subcommittee. 

DATES:  Monday,  April  7,  1997,  8:30  a.m. 
to  5  p.m.;  Tuesday.  April  8, 1997,  8:30 
a.m.  to  5  p.m.;  and  Wednesday.  April  9, 
1997,  8:30  a.m.,  5  p.m.:  Thursday,  April 
10, 1997,  8:30  a.m.,  4  p.m. 

ADDRESSES:  Jet  Propulsion  Laboratory, 
Building  525,  Room  C-^1,  460  Sierra 
Madre  Villa  Avenue,  Pasadena, 
CaUfomia  91107. 

FOR  FURTtCR  MFORHATION  CONTACT: 
Juigen  Rahe,  Code  SA,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  (202)  358-2150. 

SUPPLEMENTARY  MPORMATKM:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 

— ^Integrated  Mission/Technology  Plan 
— Campaign  (koup  Meetings 
— Campaign  Group  Reports 
— Splinter  Sessions 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants,  and  in  order  for  the 
Subcommittee  to  complete  its  report  in 
May. 
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Dated:  March  20. 1M7. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
A  dministration. 

IFR  Doc.  97-7649  Filed  3-25-97;  8:45  am] 
aaxMQ  cooc  tsi«-oi-m 

PMloe  97-032] 

Notice  of  Prospect  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Digital  Manufacturing  Inc..  of  Fort 
Worth,  Texas  76180,  has  applied  for  an 
exclusive  patent  license  to  practice  the 
invention  described  and  claimed  in 
NASA  Case  No.  MSC-2 1982-1.  entiUed 
"High  Performance  Circular  Polarized 
Microstrip  Antenna."  which  is  assigned 
to  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Johnson  Space  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  May  27,  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Hardie  R.  Barr.  Patent  Attorney.  Johnson 
Space  Center,  Mail  Code  HA,  Houston. 
TX  77058-3696,  telephone  (281)  483- 
1003. 

Dated:  March  19.  1997. 
Edward  A.  FrankJe, 
General  Counsel. 

IFR  Doc.  97-7648  FUed  3-25-97;  8:45  am) 
■UJNa  COOC  7S10-4V-M 

[Nottoe  97-033] 

Notice  of  Prospective  Patent  License 

AQBICY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

W—KRY:  NASA  hereby  gives  notice 
that  New  Mexico  Highlands  University, 
of  National  Avenue,  Las  Vegas.  New 
Mexico  87701,  has  applied  for  an 
exclusive  Patent  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5,562,963,  entiUed 
"Absorbent  Pads  for  Contaiiunent, 
Neutralization  and  Clean-up  of 
Environmental  Spills  Containing 
Chemically-Reactive  Agents, '  NASA 
Case  No.  MSC-22360-1.  and  U.S.  Patent 
Application  Serial  Number  08/654,461, 
same  tide.  NASA  Case  No.  MSC-22360- 
2.  which  are  both  assigned  to  the  United 


States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Johnson  Space  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  May  27.  1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Hardie  R.  Bair,  Patent  Attorney,  Johnson 
Space  Center,  Mail  Code  HA,  Houston, 
TX  77058-3696,  telephone  (281)  483- 
1003. 

Dated:  March  19. 1997. 
Edward  A.  FranUe, 
General  Counsel. 

[FR  Doc.  97-7650  Filed  3-25-97;  8:45  am] 
BILUNQ  COOE  TBIfr-OI-M 

[Notice  97-034] 

Notice  Of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  TruView  Imaging  Company,  of 
Hampton.  VA  23666-1340.  has  applied 
for  an  exclusive  license  to  practice  the 
invention  described  and  claimed  in 
NASA  Case  No.  LAR-15514-1,  entiUed 
"Method  for  Improving  a  Digital  Image." 
for  which  a  U.S.  Patent  Application  was 
joinUy  filed  by  the  Science  and 
Technology  Corporation  and  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Langley  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
r^peived  by  May  27,  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Robin  W.  Edwards.  Patent  Attorney. 
Langley  Research  Center.  Mail  Stop  212, 
Hampton,  VA  23681-0001;  telephone 
(757)  864-3230;  fax  (757)  864-9190. 

Dated:  March  19, 1997. 
Edward  A.  Frankla. 

General  Counsel. 

(FR  Doc.  97-7651  FUed  3-25-97;  8:45  am] 

BHIMQ  COOE  78l«-01-M 


NATIONAL  SaENCE  FOUNDATION 

Notics  of  Pannit  Applications  Racaivad 
Under  ttia  Antarctic  Conaarvation  Act 
of  1978  (P.L  95-641) 

AGOICY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 


Conservation  Act  of  1978,  Pub.  L.  95- 
541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Tide 
45  Part  670  of  die  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  these  permit 
applications  by  April  15. 1997.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  c5fBce. 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755. 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or (703)  306-1033. 
SUPPt.EMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 
The  application  received  is  follows: 

Permit  Application:  98-001 

1.  Applicant 
Ronald  G.  Koger,  Project  Director, 
Antaractic  Support  Associates,  461 
Inverness  Drive  East,  Suite  300, 
Englewood,  Colorado  80112-5121 

Activity  for  Which  Pemit  Is  Requested 

Taking.  The  applicant  proposes  to 
remove  antaractic  animals  from  the 
Palmer  Station  pier  and  other 
operational  areas  as  is  necessary  for 
operational  safety  and  well  being  of  the 
animals  and  U.S.  Antarctic  Program 
participants.  The  affected  aninmlff 
include,  but  are  not  limited  to:  Elephant 
Seas  {hitirounga  leonina).  Fur  Seals 
{Arctocephalus  gazella).  Crabeater  Seals 
[Lobodon  cxuxsnophagus),  Adelie 


Penguins  [Pygoscelis  adeliae),  Gentoo 
Penguins  [Pygoscelis  papua)  Chinstrap 
Penguins  [Pygoscelis  antarctica),  and 
Brown  Skua  [Catbaracta  loorjbergi). 
Periodically,  native  seal,  penguin  and 
skua  species  enter  the  station  pier  and 
other  operational  areas.  Such  invasions 
pose  operational  safety  concerns,  as 
well  as  potential  harm  to  the  animals. 
Removal  activities  will  be  conducted  in 
a  nonlethal  and  humane  manner  in 
order  to  cause  as  litUe  disturbance  as 
possible.  Herding  and  reporting 
procedures  have  been  developed  to 
monitor  removal  activities. 

Location 

Palmer  Station  pier  and  all  other 
station  operational  areas. 

Dates 

April  1,  1997  to  April  1,  2000. 
Nadane  G.  Kennedy. 

Permit  Office,  Office  of  Polar  Programs. 
[FR  Doc.  97-7706  Filed  3-25-«7;  8:45  am] 

BIUJNQ  cow  7S66-01-M 


Special  Emphasis  Panel  in  Advanced 
Scientific  Computing;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Empiiasis  Panel  in 
Advanced  Scientific  Computing  (#1185). 

Date  and  Time:  April  11, 1997,  8:30  am  to 
5:00  pm. 

Place:  Wyndham  Albuquerque  Hotel,  2910 
Yale  Boulevard  SE,  Albuquerque,  NM  87106. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  John  Van  Rosendale, 
Program  Director,  New  Technologies 
Program,  Suite  1122,  National  Science 
Foundation,  4201  Wilson  Boulevaid, 
Arlington,  VA  22230,  (703)  306-1962. 

Purpose  of  Meeting:  To  provide 
recommendations  and  advice  concerning 
proposals  submitted  to  NSF  for  financial 
support 

Agenda:  Panel  review  of  the  New 
Technologies  Program  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natui«,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Govenunent 
in  the  Sunshine  Act 


Dated:  March  21,  1997. 
Linda  AUen-Bentim, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

[FR  Doc.  97-7710  Filed  3-25-97;  8:45  am) 
BIUJNO  COOE  795S-01-M 


Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Masting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(No.  1189). 

Date  and  Time:  April  17-18.  1997;  8K)0 
am-5:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Rooms  320.  365  and  370, 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Gilbert  B.  Devey,  Program 
Director,  Biomedical  Engineering  and 
Research  to  Aid  Persons  with  Disabilities. 
Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiue,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  March  21, 1997. 
Linda  AUaB-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

[FR  Doc.  97-7701  Filed  3-25-97;  8:45  am) 
aaxMa  COOE  TSBS-oi-M 


Advisory  PwmI  in  Biological 
Inatrumantation  and  Inatrumant 
Davaiopmant:  Notica  of  Maating: 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  in  Biological 
Sciences  (1754). 

Date  and  Time:  April  14-16, 1997, 8.-00 
am-5:00  pm. 

Place:  NSF  at  4201  Wilson  Blvd., 
Arlington,  Virginia  22230,  Rm.  310. 


Type  of  Meeting:  Closed. 

Contact  Person:  Karl  A.  Koehler,  Program 
Director,  Barry  R.  Masters,  Program  Director, 
Biological  Instrumentation  and  Instrument 
Development,  National  Science  Foimdation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703-306-1472). 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concemiog  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
for  acquisition  of  Biplogical  Instrumentation 
and  Instrument  Development  for  the  Major 
Research  Instrument  (MRI)  program  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  aiul  personal  information 
concerning  individuals  associated  with  the 
proposals. 

These  matters  are  exempt  under  5  U.S.C 
552(b)(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 

Dated:  March  21. 1997. 
Linda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resourtx 

Management,  Acting  Committee  Martagement 

Officer. 

(FR  Doc.  97-7703  FUed  3-25-97;  8:45  am] 

BMJJNQ  COOE  7S66-01-M 


SpacW  Emphasis  Panel  in  Chemistry; 
Notice  of  Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Chemistry  (#1191). 

Date  and  Time:  May  15-16.  1997. 

Place:  Rooms  1005,  970  and  475,  NSF. 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Joseph  Reed.  Program 
Director,  ChnTniml  Instrumentation  Program. 
Chemistry  Division,  Room  1055.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230,  Telephone:  (703)  306- 
1849. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
for  the  Chemistry  Research  Instrumentation 
and  Facilities  Program  and  the  Major 
Research  Instrumentation  Program  as  part  of 
the  selection  process  for  awards. 

Reason  for  Oosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 


JMI 
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Dated:  March  21. 1997. 
Linda  AUen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

(FR  Doc.  97-7704  Filed  J-25-97;  8:45  am] 

BIUJNG  COOE  7S6&-01-M 


Advisory  Panel  For  Economics, 
Decision  and  Management  Sciences; 
Notice  of  (Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Advisory  Panel  for  Economics. 
Decision  and  Management  Sciences  (#1759). 

Date  and  Time:  April  11-12.  1997,  9  a.m. 
to  5  p.m. 

Place:  National  Science  Foundation. 
Stafford  Place.  4201  Wilson  Boulevard. 
Rooms  365-380.  Arlington,  VA  22230. 

Contact:  Dr.  Daniel  H.  Newlon,  Program 
Director  for  Economics,  Division  of  Social, 
Behavioral  and  Economic  Research,  National 
Science  Foimdation,  Room  995,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)306-1753. 

Agenda:  To  review  and  evaluate 
Economics  proposals  as  part  of  the  selection 
process  for  awards. 

Date  and  Time:  April  17-18, 1997,  9  a.m. 
to  5  p.m. 

Place:  National  Science  Foundation, 
Stafford  Place.  4201  Wilson  Boulevard,  Room 
970,  Ariington,  VA  22230. 

Contact  Person:  Dr.  Jonathan  Leland, 
Program  Director  for  DRMS.  Division  of 
Social  Behavioral  and  Economic  Research. 
National  Science  Foundation,  Room  995, 
4201  Wilson  Boulevard.  Arlington.  VA 
22230.  Telephone:  (703)  306-1757. 

Agenda:  To  review  and  evaluate  DRMS 
proposals  as  part  of  the  selection  process  for 
awards. 

Date  and  Time:  May  28-29, 1997. 9  a.m. 
to  5  p.m. 

Place:  National  Science  Foundation. 
Stafibrd  Place,  4201  Wilson  Boulevard. 
Rooms  340.  360.  365.  and  370.  Arlington.  VA 
22230. 

Contact  Person:  Dr.  )ames  Dean,  Jr.. 
Program  Director  for  Transformations  to 
Quality  Organizations,  Division  of  Social, 
Behavioral  and  Economic  Research,  National 
Science  Foundation.  Room  910  4201  Wilson 
Boulevard.  Arlington.  VA  22230.  Telephone: 
(703)  306-1738. 

Agenda:  To  review  and  evaluate  TQO 
propoaals  as  part  of  the  selection  process  for 
awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Reason  for  Closings:  The  prop<Mals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiue,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 


proposals.  These  matters  are  exempted  under 
5  U.S.C.  552b(c)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  March  21, 1997. 
Linda  Allen-Benton, 

Deputy  Director.  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer 

[FR  Doc.  97-7712  Filed  3-25-97;  8:45  am] 

BIUJNG  COOE  7556-01-11 


Advisory  Panel  for  Infrastructure, 
Methods,  and  Science  Studies;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Infrastructure, 
Methods,  and  Science  Studies  #1760. 

Date  and  Time:  April  11-12, 1997;  8:30 
a.m. -5:00  p.m. 

Place:  Georgetown  University,  37th  &  O 
Streets  NW,  Intercultural  Center  Clair  Booth 
Room,  Washington.  DC  20057. 

Contact  Person:  Dr.  Edward  J.  Hackett, 
Program  Director  for  Science  and  Technology 
Studies,  National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington.  VA  2^230. 
Telephone:  (703)  306-1742. 

Agenda:  To  review  and  evaluate  Science 
and  Technology  Studies  proftosals  as  psii  of 
the  selection  process  for  awards. 

Date  and  Time:  28-29. 1997;  8:30  a.in.- 
5:00  p.m. 

Place:  National  Science  Foundation. 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
340,  Arlington.  VA  22230. 

Contact  Person:  Dr.  Cheryl  L.  Eavey, 
Program  Director  for  Methodology, 
Measurement  and  Statistics,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230  Telephone:  (703)  306- 
1729. 

Agenda:  To  review  and  evaluate 
Methodology,  Measurement  and  Statistics 
proposals  as  part  of  the  selection  process  for 
awards. 

Date  and  Time:  May  1-2, 1997;  8:30  a.m.- 
5:00  p.m. 

Place:  National  Science  Foundation, 
Stafibrd  Place.  4201  Wilson  Boulevard.  Room 
320.  Arlington.  VA  22230. 

Contact  Person:  Dr.  Rachelle  D.  Hollander, 
Program  Director  for  Societal  Dimensions  of 
Engineering  Science  and  Technology, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230.  Telephone: 
(703)306-1743. 

Agenda:  To  review  and  evaluate  Societal 
Dimensions  of  Engineering,  Science,  and 
Technology;  Ethics  and  Values  Studies  and 
Research  on  Science  and  Technology 
proposals  as  part  of  the  selection  process  for 
awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support. 


Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  March  21,  1997. 
Linda  Allen-Benton, 

Deputy  Director.  Division  of  Human  Resource 
Management.  Acting  Committee  Management 
Officer. 

[FR  Doc.  97-7705  Filed  3-25-97;  8:45  am] 
BILLING  COOE  796»-01-M 


Group  Infrastructure  Grants  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  panel  in  Mathematical  Sciences 
(1204). 

Date  and  Time:  April  10-12,1997;  8:30 
a.m.  until  5:00  p.m. 

Place:  Room  330,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alvin  I.  Thaler, 
Program  Director.  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephorie:  (703)  306-1870. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
for  the  Group  Infrastructure  Grants  Program 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information  and  financial  data, 
such  as  salaries  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  21. 1997. 
Linda  AIIen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management.  Acting  Committee  Management 
Officer. 

[FR  Doc.  97-7713  FUed  3-25-97;  8:45  am) 
BIUJNQG006  7M6-01-M 


Advisory  Panel  for  Neuroscience; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  aimounces  the 
following  meeting: 


Name:  Advisory  Panel  for  Neuroscience 
(1158). 

Date  and  Time:  April  17-18, 1997, 9:00 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foimdation,  Rm 
310,  4201  Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Christopher  Piatt, 
Program  Director,  Sensory  Systems,  Division 
of  Integrative  Biology  and  Neuroscience, 
Suite  685,  National  Science  Foundation, 
4201  Wilson  Blvd..  Arlington,  VA  22230 
Telephone  (703)  306-1424. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  NSF  for  financial 
support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  ^wve. 

Agenda:  Open  Session:  April  18.  1997; 
11:00  a.m.  to  12:00  p.m.,  to  discuss  goals  and 
assessment  procedures.  Closed  Session:  April 
17,  1997;  9:00  a.m.  to  5:00  p.m.,  April  18, 
1997,  9:00  a.m.  to  11:00  a.m.  and  12:00  p.m. 
to  5:00  p.m.  To  review  and  evaluate  Sensory 
Systems  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  March  21, 1997. 
Linda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

[FR  Doc.  97-7699  FUed  3-25-fl7;  8:45  am] 
BRJJNG  COOE  78S6-41-M 


Advisory  Panel  for  Neuroscience; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  (NSF)  annoimces  the 
following  meeting: 

Name:  Advisory  Panel  for  Neuroscience 
(1158). 

JDlote  and  Time:  April  15-16. 1997,  9:00 
a.nL  to  5:00  p.m. 

Place:  National  Science  Foundation,  Rm 
380,  4201  Wilson  Boulevard,  Arlington,  VA 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Susan  F.  Volman, 
Program  Director,  Developmental 
Neuroscience,  Division  of  Integrative  Biology 
and  Neuroscience,  Suite  685,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230  Telephone:  (703)  306- 
1423. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  NSF  financial 
support 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  April  16,  1997; 
11:00  a.m.  to  12:00  p.m.,  to  discuss  goals  and 


assessment  procedures.  Closed  Session:  April 
15, 1997;  9:00  a.m.  to  5:00  p.m.,  April  16, 
1997,  9:00  a.m.  to  11:00  a.m.  and  12:00  p.m. 
to  5:00  p.m.  To  review  and  evaluate 
Developmental  Neuroscience  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  March  21, 1997. 
Linda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 

Management,  Acting  Committee  Management 

Officer. 

(FR  Doc.  97-7700  Filed  3-25-97;  8:45  am] 

BIUJNG  COOE  7S65-01-M 


Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(1208).  ^ 

Date:  April  13-14, 1997. 

Place:  Board  Room,  Best  Western  Tower 
Inn  and  Conference  Center,  Richland. 
Washington. 

Type:  closed. 

Date:  April  15-17. 1997. 

Place:  Room  112  East  Bridge,  California 
Institute  of  Technology  1201  E.  California 
Boulevard,  Pasadena,  California. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  David  Berley.  Program 
Manager,  Laser  Interferometer  Gravitational 
Observatory,  Physics  Division,  Room  1015, 
National  Science  Foundation,  4201  Arlington 
Blvd..  Arlington,  VA  22230.  Telephone:  (703) 
306-1892. 

Purpose  of  Meeting:  To  review  the  cost, 
schedule,  and  management;  the  R&D  and 
detector  system;  and  the  system  integration 
of  the  Laser  Interferometer  Gravitational- 
Wave  Observatory  (LIGO)  project 

Agenda:  To  evaluate  the  current  cost 
estimate,  schedule,  and  to  review  the  project 
management,  visit  the  LIGO  construction 
site;  to  review  the  R&D  program  and  detector 
system,  and  to  review  the  system  inte^ation. 

Reason  for  Closing:  The  Project  plans  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  data  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c),  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act 


Dated:  March  21, 1997. 
Linda  Allen-Benton, 

Deputy  Director.  Division  of  Human  Resource 

Management,  Acting  Committee  Management 

Officer. 

[FR  Doc.  97-7711  Filed  3-25-97;  8:45  am] 

BILUNG  COOE  7S66-41-M 


Advisory  Panel  for  Physiology  and 
Ethology;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting. 

Name:  Advisory  Panel  for  Physiology  and 
Ethology  (#1160). 

Date  and  Time:  April  14-16, 1997,  8:30 
a.m.-5:00  p.m. 

Place:  NSF,  Room  360,  4201  Wilson  Blvd., 
Arlington,  VA 

Type  of  Meeting:  Part -Open. 

Contact  Persons:  Dr.  )otm  A.  Phillips, 
Program  Director,  Ecological  &  Evolutionary 
Physiology,  Division  of  Integrative  Biology 
and  Neuroscience,  Suite  685,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1421. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:0^ma  Session:  April  16, 1997; 
10:30  a.m.  to  11:30  a.m. — discussion  on 
research  trends,  opportunities  and 
assessment  procedures  in  Integrative  Biology 
and  Neuroscience  with  Dr.  Mary  E.  Clutter, 
Assistant  Director,  Directorate  for  Biological 
Sciences. 

Closed  Session:  April  14, 1997,  8:30  a.m.- 
6KX)  p.m;  April  15, 1997,  8:30  a.m.  to  6:00 
p.m.,  April  16, 1997,  8:30  a.m.  to  10:30  a.m. 
and  11:30  a.m.  to  4:00  p.m.  To  review  and 
evaluate  Ecological  &  Evolutionary 
Physiology  &  Animal  Behavior  propoaals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  propoaals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  informabon;  financial  data,  such  as 
salaries;  and  penonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  March  21. 1997. 
Linda  AUen-BantOB, 

Deputy  Director,  IXrision  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 
[FR  Doc.  97-7696  FUed  3-25-97;  8:45  am] 


Advisory  Panel  for  Physiology  and 
Ethology:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
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463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Physiology  and 
Ethology  (1160). 

Date  and  Time:  April  14-16, 1997.  8:30 
a.m.  to  5:00  p.m. 

Place:  Room  680.  National  Science 
Foundation  4201  Wilson  Boulevard, 
Arlington,  Virginia  22230. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  George  W.  Uetz, 
Program  Director,  IBN.  Room  685.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  Virginia  22230.  (703)  306-1419. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  Open  session:  April  16, 1997, 
10:30  a.m.  to  11:30  p.m.. -discussion  on 
research  trends  and  opportunities  and 
assessment  procedures  in  Integrative  Biology 
and  Neuroscience  with  Dr.  Mary  E.  Clutter, 
Assistant  Director.  Directorate  for  Biological 
Sciences. 

Closed  session:  April  14.  1997,  8:30  a.m.  to 
6:00  p.m..  April  15.  1997,  8:30  a.m.  to  6:00 
p.m.,  and  April  16,  1997,  8:30  a.m.  to  10:30 
a.m.  and  11:30  a.m.  to  3:00  p.m.  To  review 
and  evaluate  Animal  Behavior  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proftoaals.  These  maners  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  March  21. 1997. 

UmU  Allan-Benton, 

Deputy  Director.  Division  of  Human  Resource 
Management.  Acting  Committee  Management 
Officer. 

[FR  Doc  97-7697  Filed  3-25-97;  8:45  am) 
■UMQCOOC  7SB6-*t-M 


Advisory  PaiMl  for  Sodai  VKl  Pomical 
Sctanc*;  Notice  of  MMtings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  and  amended),  the  National 
Science  Foimdation  announces  the 
following  meeting: 

Name:  Advisory  Panel  fat  Social  and 
Political  Sdenca  (*17B1). 

Date  and  Time:  April  I^IB,  1997;  9:00  am 
to  5.-<X)  pm. 

Place:  National  Science  Foundation, 
Stafford  Place.  4201  Wilson  Boulevard,  Room 
880.  Arlington,  VA  22230l 

Contact  Penon:  Dr.  Frank  Scioli  and  Dr. 
Rick  Wilson.  Program  Directors  for  Political 
Science.  National  Science  Foundation. 
Telaphone:  (703)  306-1761. 

Agenda:  To  review  and  evaluate  the 
political  scieace  propoaals  as  part  of  the 
selection  proceas  for  awards. 


Date  and  Time:  May  1-2,  1997;  9:00  am  to 
5:00  pm. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
970,  Arlington,  VA  22230. 

Contact  Person:  Dr.  Harmon  Hoach, 
Program  Director,  Law  and  Social  Science, 
National  Science  Foundation.  Telephone 
(703)306-1762. 

Agenda:  To  review  and  evaluate  the  Law 
and  Social  Science  Proposals  as  a  part  of  the 
selection  process  for  awards. 

Date  and  Time:  May  19-20, 1997;  9:00  am 
to  5:00  pm. 

Place:  National  Science  Foundation. 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
320,  Arlington,  VA  22230. 

Contact  Person:  Dr.  William  S.  Bainbridge 
and  Dr.  Patricia  White,  Program  Directors  for 
Sociology,  National  Science  Foundation, 
Telephone  (703)  306-1756. 

Agenda:  To  review  and  evaluate  the 
Sociology  proposals  as  a  part  of  the  selection 
process  for  awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  proposals  submitted  to  tlw  NSF  for 
financial  support 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  March  21,  1997. 
Linda  Allen-Banton. 
Deputy  Director.  Division  of  Human 
Resources  Management,  Acting  Committee 
Management  Officer. 

(FR  Doc.  97-7695  Filed  3-25-97;  8:45  am) 
■KiMacooc  TMs-ai-a 


Adviaory  Panel  tor  Social  and  Political 
Sdanca;  Notica  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463.  and  amended),  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  Advisory  Panel  for  Social  and 
Political  Science  (*1761). 

Z>ate  and  Time:  April  15-16. 1997;  9Mi  am 
to  5:00  pm. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
880,  Arlington,  VA  22230. 

Contact  Person:  Dr  Frank  Scioli  and  Dr. 
Rick  Wilson,  Program  Director!  for  Political 
Science,  National  Science  Foundation. 
Telephone:  (703)  306-1761. 

Agenda:  To  review  and  evaluate  the 
political  science  proposals  as  part  of  the 
selection  process  for  awards. 

Date  and  Time:  May  1-2. 1997;  9:<X)  am  to 
SHMpm. 

Place:  National  Science  Foundation. 
SUfford  Place.  4201  Wilson  Bouievaid,  Room 
970.  Arlington.  VA  22230. 


Contact  Person:  Dr.  Harmon  Hosch, 
Program  EHrector.  Law  and  Social  Science, 
National  Science  Foundation.  Telephone: 
(703)  306-1762. 

Agenda:  To  review  and  evaluate  the  Law 
and  Social  Science  Proposals  as  a  part  of  the 
selection  process  for  awards. 

Date  and  Time:  May  19-20.  1997;  9:00  am 
to  5:00  pm. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
320,  Arlington.  VA  22230. 

Contact  Person:  Dr.  William  S.  Bainbridge 
and  Dr.  Patricia  White,  Program  Directors  for 
Sociology,  National  Science  Foundation. 
Telephone:  (703)  306-1756. 

Agenda:  To  review  and  evaluate  the 
Sociology  proposals  as  a  part  of  the  selection 
process  for  awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  fLnancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  imder  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  March  21,  1997. 
Linda  Allen-Benton. 
Deputy  Director,  Division  of  Human 
Resources  Management.  Acting  Committee 
Management  Officer. 

[FR  Doc.  97-7698  Filed  3-25-97;  8:45  ami 
aajjNQ  cooc  Tsss-^-ai 


NliCLEAR  REGULATORY 
COMMISSION 

[Doctot  Noe.  50-327  and  50-32;  UcwiM 
NoL  DPft-77  and  DPft-79;  EA  96-260] 

Tennessee  Valley  Authority,  Sequoyah 
Nuclear  Plant  Units  1  and  2);  Order 
Imposing  Civil  Monetary  Penalty 


Tennessee  Valley  Authority 
(Licensee)  is  the  holder  of  Operating 
License  Nos.  DPR-77  and  DPR-79 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  on 
September  17, 1980,  and  September  15, 
1981 .  respectively.  The  licenses 
authorize  the  Licensee  to  operate  the 
Sequoyah  Nuclear  Plant,  Units  1  and  2 
in  accordance  with  the  condidons 
specified  therein. 

n 

An  inspection  of  the  Licensee's 
activities  at  the  Sequoyah  Nuclear  Plant 
was  conducted  duiing  the  period  of  Jidy 
8  through  August  22,  1996.  The  results 
of  this  inspection  indicated  that  the 
Licensee  had  not  conducted  its 


activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  November 
19,  1996,  The  Notice  stated  the  nature 
of  the  violations,  the  provisions  of  the 
NRC's  requirements  that  the  Licensee 
had  violated,  and  the  amount  of  the 
civil  penalty  proposed  for  the 
violations. 

The  Licensee  responded  to  the  Notice 
in  a  letter  dated  December  19, 1996,  In 
its  response,  the  Licensee  agreed  that 
the  violations  occurred  but  contested 
NRC's  application  of  the  Enforcement 
Policy  and  requested  the  NRC  to 
reconsider  its  decision  to  categorize  the 
violations  as  a  Severity  Level  m 
problem  and  mitigate  the  proposed  civil 
penalty  in  its  entirety.  The  Licensee 
based  its  requests  on  the  history  of 
extensive  activities  it  has  undertaken  to 
upgrade  the  Sequoyah  fire  protection 
program,  the  minimal  safety  and 
regulatory  significance  of  the  individual 
violations,  and  the  corrective  actions 
taken  following  identification. 

m 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  £act, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
rtwlgnitnil  in  the  Notice  should  be 


IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282.  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  $50,000  within  30  days  of  the  date 
of  this  Order,  by  check,  draft,  money  order, 
or  electronic  transfiar,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
James  Lieberman.  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Conunission,  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville.  MD  20852-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
v«rriting  to  the  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  D.C.  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 


hearing  should  be  clearly  maiiied  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  addressed  to  the  Director, 
OfBce  of  Enforcement,  U.S.  Nuclear 
Regidatory  Commission,  Washington, 
D.C.  20555,  with  a  copy  to  the 
Commission's  Document  Control  Desk, 
Washington,  D.C  20555.  Copies  also 
shall  be  sent  to  the  Assistant  Genwal 
Counsel  for  Hearings  and  Enforcement 
at  the  same  address  and  to  the  Regional 
Administrator,  NRC  Region  U,  101 
Marietta  Street  N.W.,  Suite  2900. 
AUanta,  Georgia  30323. 

If  a  hearing  is  requested,  the 
Conunission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  writtbn  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 
effective  without  further  pnx»edings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be: 
Whether  on  the  basis  of  the  violations 
admitted  by  the  Licensee,  this  Order 
should  be  sustained. 

Dated  at  Rockville,  Maryland  this  17th  day 
of  March  1997. 

For  the  Nuclear  R^ulatoiy  Commission. 

Bdward  I.  Jordan. 

Deputy  Executive  Director  for  Regulatory 
Effectiveness,  Program  Oversight, 
Investigations  and  Enforcement 

Ai^iendix — Evaluatioia  and  CoBclusion 

On  November  19, 1996,  the  NRC 
issued  to  Tennessee  Valley  Authority 
(Licensee  or  TVA)  a  Notice  of  Violation 
and  Proposed  Imposition  of  Qvil 
Penalty  (Notice)  for  four  violations 
identified  duiing  an  NRC  inspection 
conducted  during  the  period  July  8 
through  August  22, 1996,  at  the 
Sequoyah  Nuclear  Plant  In  its  response 
dated  December  19, 1996,  the  Licensee 
agreed  that  the  violations  occurred  but 
stated  that  the  NRC's  categorization  of 
the  four  individual  violations  as  a 
Severity  Level  in  problem,  and 
proposed  imposition  of  a  $50,000  civil 
peiialty,  was  inconsistent  with  the  NRC 
Enforcement  Policy  as  it  was  applied. 
The  Licensee  requested  the  NRC  to 
reconsider  its  decision  regarding  the 
severity  level  of  the  violations  and 
mitigate  the  proposed  civil  penalty  in  its 
entirety.  The  NRC's  evaluation  and 
conclusion  regarding  the  Licensee's 
requests  are  as  follows. 


Smnmary  of  Liceneee's  Reqnaat  for 
Keduction  ia  Severity  Level 

In  its  request  for  reconsideration  of 
the  severity  level  of  the  four  violations 
comprising  the  Severity  Level  III 
problem,  ue  Licensee  maintained  that 
(1)  extensive  activities  have  been  taken 
to  upgrade  the  Sequoyah  fire  protection 
prt>gram,  (2)  the  actual  and  potential 
safety  significance  of  the  violations  are 
minimal,  (3)  the  regulatory  significance 
of  the  violations  should  be  assessed  in 
the  context  of  TVA 's  actions  to  improve 
its  performance  in  this  area,  and  (4)  the 
use  of  fire  watches  at  Sequoyah  is 
consistent  with  NRC  policy  and 
regulatory  requirements. 

Regarding  "TVA's  history  of  activities 
to  u{>grade  the  Sequoyah  fire  protection 
program,  the  Licensee  maintained  that 
beginning  in  1991,  it  implemented  a 
four-phase  Fire  Protection  Improvement 
Plan  (FPIP)  to  address  important 
engineering  items  such  as  evaluating  the 
hydraulic  performance  of  the  fire 
protection  water  system,  updating  the 
fire  hazards  analysis,  and  completing 
the  fire  protection  report.  Of  the  63 
items  in  the  initial  plan,  61  items  had 
been  completed.  The  two  remaining 
items  involved  (1)  replacing  the  fire 
pumps  and  upgrading  the  existing  raw 
water  fire  protection  system  to  a  potable 
water  system  and  (2)  completing  the 
evaluation  of  approximately  1 ,500  fire 
barrier  penetration  seals.  These  two 
items  were  scheduled  to  be  completed 
in  1997.  The  Licensee  stated  that  the 
NRC's  Notice  did  not  acknowledge  the 
considerable  resources  expended  on  the 
upgrades  to  the  fire  protection  program 
since  1991  which  demonstrated  both 
management's  attention  and  that  the 
overall  fire  protection  program  was 
being  treated  as  a  high  priority  item. 

Second,  the  Licensee  contended  that 
the  four  violations  had  only  minimal 
potential  safety  significance,  and  when 
considered  either  individtially  or  in  the 
aggregate,  were  not  significant  enough 
to  constitute  a  Severity  Level  m 
problem.  The  Licensee's  position  on 
each  of  the  violations  is  as  follows: 

Violation  A:  This  violation  involved 
quality  assurance  (QA)  findings  for 
which  the  Licensee  had  delayed 
implementing  corrective  action.  The 
Licensee  addressed  the  actions  taken  on 
the  QA  findings  related  to  1,500 
degraded  fire  barrier  penetration  seals 
(of  the  24,500  penetrations  inspected), 
326  degraded  fire  dampers,  and 
deviations  from  procedures  for 
controlling  transient  fire  loads.  The 
Licensee  considered  that  these 
violations  were  of  minima)  safety 
significance  and  of  low  regulatory 
significance  due  to  the  management 
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attention  that  had  been  applied  to  the 
site's  fire  protection  program  since 
1991.  In  piarticular.  the  Licensee  stated 
that  an  evaluation  of  the  326  fire 
dampers  found  that  only  eight  of  the 
dampers  required  additional  work.  The 
Licensee  concluded  that  the  actions 
taken  do  not  indicate  a  lack  of 
management  attention. 

Violation  B:  This  violation  involved 
an  inofwrable  carbon  dioxide  system  in 
the  computer  room  which  was 
scheduled  to  be  repaired  as  part  of  the 
upgrade  of  the  computer  room.  The 
Licensee  stated  that  the  minimal  safety 
significance  associated  with  this 
situation  did  not  warrant  rearranging 
priorities  to  perform  part  of  the 
computer  room  upgrades  out  of 
sequence. 

Violation  C:  This  violation  involved 
the  failure  to  perform  a  surveillance  of 
fire  barrier  penetrations  in  high 
radiation  areas.  The  Licensee  stated  that 
a  subsequent  review  found  these 
penetrations  acceptable. 

Violation  D:  This  violation  involved 
the  failure  to  hydrostaUcally  test  nine  of 
119  fire  hoses.  The  Licensee  stated  that 
subsequent  testing  found  these  hoses  to 
be  capable  of  performing  their  intended 
function.  The  Licensee  concluded  tliat 
this  violation  involved  limited 
procedural  non-adherence  which  has 
traditionally  not  been  the  subject  of 
escalated  enforcement. 

The  Licensee  concluded  that  the 
regulatory  significance  of  the  violations 
should  be  determined  by  considering 
the  safety  significance  of  the  violations 
in  context  with  the  actions  initiated  by 
the  Licensee  to  assure  regulatory 
compliance  and  enhance  performance 
in  the  fire  protection  area.  The  Licensee 
stated  that  the  NRC  has  traditionally 
taken  a  much  broader  view  in  exercising 
discretion  to  tailor  an  enforcement 
action  to  the  particular  situation,  and 
such  an  approach  would  be  appropriate 
in  this  case  given  the  minimAl  actual 
safety  significance  of  the  violations. 

LasUy.  the  Licensee  took  exception  to 
the  fsfRC's  letter  of  November  19. 1996, 
which  stated  that  the  use  of  fire  watch 
patrols  was  intended  for  interim,  short- 
term  compensatory  measures  until 
degraded  fire  protection  features  can  be 
repaired  or  replaced.  The  Licensee 
argued  that  the  use  of  fire  watch  patrols 
for  degraded  fire  protection  features:  (1) 
Provides  an  acceptable  level  of  safety; 

(2)  is  permitted  by  Technical 
Specifications  without  time  limitations; 

(3)  does  not  challenge  the  fire  protection 
defense- in-depth  concept:  (4)  restores 
the  mai;gin  of  safety  that  is  lost  with 
degraded  conditions;  (5)  provides  an 
acceptable  substitute  as  opposed  to  an 
additional  level  of  protection:  (6)  does 


not  increase  the  vulnerability  of 
equipment  to  potential  fire  exposure  or 
fire  damage,  and  (7)  does  not  violate 
NRC  requirements.  In  summary,  the 
Licensee  stated  that  enforcement  action 
should  not  be  taken  unless  the  reliance 
on  fire  watch  patrols  for  degraded 
conditions  could  be  shown  to  result  in 
a  violation  of  regulatory  requirements. 

NRC  Evaluation  of  Licensee's  Request 
for  Redaction  in  Severity  Level 

In  reviewing  the  Licensee's  response, 
no  additional  information  was  provided 
that  was  not  previously  considered  by 
the  NRC  in  its  deliberations  regarding 
this  matter. 

Contrary  to  the  Licensee's  response, 
the  NRC  did  consider  the  Licensee's 
past  efforts  to  improve  the  Sequoyah  fire 
protection  program  through  the  four- 
phase  FPIP.  Specifically.  Section  Fl.3  of 
NRC  Inspection  Report  No.  50-327,  328/ 
96-10  acknowledged  that  the  actions 
associated  with  the  FPIP  had  enhanced 
the  fire  protection  program.  However, 
prior  to  issuance  of  the  Notice  that  is  the 
subject  of  this  action,  the  NRC  had  also 
expressed  various  concerns  with  the 
adequacy  of  the  fire  protection  program 
and  corrective  action  on  fire  protection 
issues.  These  instances  include:  (1)  The 
Systematic  Assessment  of  Licensee 
Performance  report  dated  February  21, 
1995,  which  stated  that  "Correction  of 
long-standing  deficiencies  in  the 
material  condition  of  the  fire  protection 
system  was  slow  and  management 
exhibited  a  tolerance  for  poor 
conditions;"  (2)  the  July/August  1996 
inspection  documented  in  Inspection 
Report  No.  50-327.  328/96-10. 
describing  new  problems  and 
discrepancies  identified  as  not  receiving 
appropriate  management  attention  for 
resolution:  and  (3)  a  February  1996 
inspection,  documented  in  Inspection 
Report  No.  50-327,  328/96-02,  which 
identified  problems  with  the  untimely 
implementation  of  portions  of  the  FPIP. 
such  as  deferment  of  the  construction  of 
the  upgrades  to  the  fire  protection  water 
supply  system  until  1997.  and  also 
identified  a  violation  involving  the  lack 
of  adequate  protective  or  preventive 
measures  for  the  construction  portions 
of  the  system. 

As  evidenced  by  the  violations  cited 
in  the  Notice  and  the  specific 
circumstances  surrounding  them,  as 
described  in  the  inspection  report,  the 
NRC  concluded  that  the  Licensee's 
corrective  actions  associated  with  the 
fire  protection  program  have  not  been 
fully  effective  in  assuring  timely 
resolution  of  long-standing  issues  as 
described  below: 

Violation  A:  The  violations  included 
nine  examples  of  inadequate  or 


untimely  corrective  action  for 
previously  identified  deficiencies. 
These  included  quality  assurance  (QA) 
findings,  issues  from  the  FPIP,  and 
concerns  identified  following 
establishment  of  the  FPIP.  QA  findings 
were  identified  as  early  as  1992,  yet 
corrective  action  had  not  been 
completed  at  the  time  of  the  inspection. 
At  the  time  of  the  July/August  1996 
inspection,  completion  dates  had  not 
been  established  for  several  of  the  iteins 
and  some  items  had  completion  dates 
extending  into  1997.  Other  issues,  such 
as  the  control  of  combustibles, 
evidenced  the  Licensee's  inability  to 
achieve  compliance.  The  control  of 
transient  combustibles  was  identified  as 
an  area  of  concern  in  QA  audits,  but 
ineffective  corrective  action  resulted  in 
re{>eated  violations  in  1996.  In  some 
instances,  corrective  actions  for  items 
identified  since  the  1991  FPIP  had  been 
developed,  but  were  not  being 
completed  in  a  timely  manner.  For 
example,  in  September  1993.  the 
Licensee  initially  identified  326  fire 
dampers  which  were  not  installed  in 
accordance  with  the  vendor's 
installation  requirements.  Further 
engineering  evaluation  and  review 
reduced  this  number  to  eight,  which  the 
Licensee  considered  needing 
replacement.  Although  the  evaluation 
which  found  318  of  these  dampers  to  be 
satisfactory  was  complete  in  E)ecember 
1994.  the  eight  dampers  identified  for 
replacement  were  not  scheduled  to  be 
replaced  until  1997,  even  though  the 
dampers  are  readily  accessible  for 
replacement  dining  any  mode  of  plant 
operation.  The  scheduled  replacement 
of  these  dampers,  in  excess  of  two  years 
after  identification  of  the  need  for 
replacement,  was  considered  a  failure  of 
the  Licensee's  management  to  place 
adequate  emphasis  on  correcting 
deficiencies. 

Violation  B:  The  inoperability  of  the 
cartx>n  dioxide  system  in  the  computer 
room  was  identified  by  the  Licensee  in 
December  1995.  This  system  had  been 
inoperable  since  completion  of  a  heating 
ventilation  and  air  conditioning  system 
modification  in  May  1990.  Although 
surveillance  tests  were  performed  on 
this  system  in  April  1991.  August  1992, 
June  1994,  and  December  1995,  they 
failed  to  identify  this  deficiency. 
Although  the  violation  in  itself  has  low 
safety  significance,  the  combination  of 
design  oversight  and  an  inadequate 
surveillance  inspection  and  test 
program  for  this  system,  which  should 
have  identified  this  deficiency,  is  of 
concern  and  is  another  example  of  weak 
management  oversight  of  the  fire 
protection  program. 


Violation  C:  The  violation  involving 
the  failure  to  inspect  the  fire  barrier 
penetrations  in  the  high  radiation  areas 
was  identified  by  the  Licensee.  The  fact 
that  subsequent  inspections  did  not 
identify  any  problems  with  these 
penetrations  is  fortuitous.  The  root 
cause  of  this  problem  was  considered  to 
be  an  error  on  the  part  of  personnel 
I>erforming  the  procedure  in 
conjunction  with  inadequate 
management  oversight.  Additionally, 
resolution  of  this  issue  had  not  been 
timely. 

Violation  D:  This  violation,  involving 
the  feilure  to  inspect  the  fire  hose 
installed  on  the  fire  hose  stations  within 
the  reactor  buildings,  was  identified  by 
the  Licensee.  The  feet  that  subsequent 
inspections  found  the  hydrostatic  tests 
on  only  nine  of  the  119  fire  hose 
sections  to  be  out  of  date  and  that 
testing  found  the  hoses  to  be  capable  of 
performing  their  intended  function  is 
fortiiitous.  The  cause  of  this  problem 
was  improper  procedure  revision, 
inadequate  procedure  review,  and 
inademiate  management  oversight. 

The  NRC  acknowledges  the  Licensee's 
position  that  individually  these 
violations  are  of  low  safiety  significance. 
However,  as  stated  in  the  Section  IV.A 
of  the  Enforcement  Policy  (NUREG- 
1600),  a  group  of  Severity  Level  IV 
violations  may  be  evaluated  in  the 
aggregate  and  assigned  a  single, 
increased  severity  level,  thereby 
residting  in  a  Severity  Level  III  problem, 
if  the  violations  have  the  same 
underljring  cause  or  programmatic 
deficiencies.  The  purpose  of  aggregating 
violations,  is  to  focus  the  Licensee's 
attention  on  the  fundamental 
underlying  causes  for  which 
enforcement  action  appears  warranted 
and  to  reflect  the  feet  that  several 
violations  with  a  common  cause  may  be 
more  significant  collectively  than 
individually,  and  may  therefore  warrant 
a  more  substantial  enJfbrcement  M:tion. 
In  this  case,  the  NRC  determined  that 
the  violations  have  the  same  undraiying 
cause,  namely  the  lack  of  attention  and 
priority  given  to  the  fire  protection 
program. 

Ine  Licensee's  characterization  of  the 
root  cause  as  "insufficient  management 
involvement  in  the  oversight  of  the  fire 
protection  program,"  is  consistent  with 
the  NRC's  conclusion,  except  in  one 
important  resp>ect:  it  bils  to  recognize 
management  acceptance  of  imresolved 
issues  and  the  failure  to  assign  the 
necessary  priority  to  the  fire  protection 
program  issues  to  assure  their  timely 
resolution.  In  addition,  although  the 
Licensee  appeared  to  focus  resources  on 
the  resolution  of  many  of  the  1991  FPIP 
issues,  not  all  items  have  yet  been 


resolved -and  newly  identified  items 
were  not  resolved  in  a  timely  manner. 
The  NRC  considers  this  failure  to  be 
significant  because  program  ownership 
and  ineffective  management 
performance  were  identified  as 
underlying  causes  of  performance 
weaknesses  in  the  Sequoyah  Nuclear 
Plant  Restart  Plan  of  May  20, 1993. 
Ineffective  oversight  is  also  indicated  by 
the  feet  that  there  has  not  been 
consistent  management  of  the  fire 
protection  program.  Specifically,  since 
1990,  there  have  been  a  number  of 
personnel  changes  in  the  position  of 
Fire  Protection  Manager.  In  that 
inadequate  oversight  of  the  fire 
protection  program  continues  to  persist, 
escalation  of  the  viofetions  is  consistent 
with  Supplement  I.C.7  of  the  NRC 
Enforcement  Policy. 

The  Licensee's  position  that  the  NRC 
should  exercise  discretion  due  to  the 
improvements  and  enhancements  being 
made  in  the  fire  protection  program 
cannot  be  supported  due  to  multiple 
problems  identified  by  both  the 
Licensee  and  the  NRC  which  were 
outside  the  scope  of  the  1991  Fire 
Protection  Improvement  Plan.  These 
problems  indicate  a  continued  lack  of 
management  overeight  and  control  of 
the  fire  protection  program. 

The  Licensee's  position  that  fixe 
watch  patrols  for  degraded  fire 
protection  features  were  equivalent  to 
fully  functioning  features  is  not  correct 
It  is  the  NRC's  opinion  that  fire  watch 
patrols,  in  combination  with  the'fire 
protection  defense  in  depth  fsetiues, 
provide  an  adequate  level  of  fire 
protection  safety  on  an  interim  basis 
until  permanent  corrective  actions  are 
implemented.  Therefore,  a  fire  vratch 
patrol  can  only  supplement  a  degraded 
fire  protection  feature  and  is  an 
approved  compensatory  measure  for  the 
identification  of  fire  and  notification  of 
a  fire  to  the  appropriate  response 
personnel.  However,  a  fire  watch  is  not 
equivalent  to  the  fire  protection  feature 
inquestion. 

Ine  Licensee  indicated  that  there  was 
no  time  limitation  on  how  long  a  fire 
watch  patrol  can  be  used  in  lieu  of 
restoring  a  degraded  system  to  service. 
To  the  contrary,  there  is,  in  feet,  a 
recognized  regulatory  impact  that  can 
result  from  the  use  of  long-term  fire 
watches.  If  the  protection  features  are 
described  in  the  Final  Safety  Analysis 
Report,  long-term  or  permanent  fire 
watches  could  be  considered  a 
modification  which  would  require  a  10 
CFR  50.59  safety  analysis,  which  could 
result  in  limiting  the  fire  watches  use. 
Second,  althou^  not  specifically 
limiting  the  use  of  fire  watches,  the 
Sequoyah  Technical  Specifications 


clearly  indicate  the  need  to  restore 
degraded  features  as  soon  as  possible. 
The  Sequoyah  Technical  Specifications 
require  that  a  Special  Report  be  issued 
to  the  NRC  if  a  degraded  fire  protection 
feature  cannot  be  repaired  within  a 
designated  time.  In  general,  the 
Sequoyah  Technical  Specifications 
require  degraded  fire  protection 
suppression  systems  to  be  restored  to 
operability  vdthin  14  days  and  fire 
barrier  penetration  seals  restored  to 
operability  within  7  days,  or 
alternatively,  within  the  next  30  days  a 
Special  Report  is  required  to  be 
submitted  to  the  NRC  outlining  the 
cause  of  the  system  inoperability  and 
the  plans  or  schedule  for  restoring  the 
system  to  operable  status.  The  Technical 
Specifications  requirements  clearly 
indicate  that  the  NRC  does  not  sanction 
the  long  term  use  of  fire  watch  patrols 
for  degraded  fire  protection  features  and 
that  restoration  to  full  fire  protection 
capability  is  required.  Regardless  of  the 
NRC's  stated  position  regarding 
Sequoyah's  use  of  fire  watch  petrols, 
none  of  the  violations  were  based  on 
their  utilization. 

Summary  of  Licensee's  Request  for 
Mitigation  of  Civil  Penalty 

The  Licensee  believes  the  civil 
penalty  should  be  mitigated  in  its 
entirety  because  the  problems  were 
identified  by  the  Licensee  and 
corrective  actions  were  taken  prior  to 
NRC  enforcement  action.  These  actions 
included: 

— Implementation  of  the  1991  Fire 
Protection  Improvement  Plan. 

— Improved  management 
responsiveness  to  identified  problems 
by  centralization  of  fire  protection 
program  ownerehip  and  responsibility 
into  one  department,  establishment  of 
fire  protection  program  priorities  and 
performance  expectations,  and 
appointment  of  a  new  fire  protection 
manager. 

— Establishment  in  June  1996  of  an 
integrated  schedule  designed  to  track 
fire  protection  issues  to  dosure. 

— Performance  of  a  self-assessment  of 
the  fire  protection  program  which 
evaluated  and  found  the  correction 
actions  and  improvements 
implemented  to  have  been  effective. 

— ^Direction  provided  for  the  QA 
organization  to  escalate  its  concerns 
to  management  in  order  to  assist 
management  in  collectively  analyzing 
individual  problems  to  fecilitate 
corrective  action. 

The  Licensee  stated  that  the  feck  of 
timeliness  associated  with  the 
individual  fire  protection  issues  was 
identified  and  corrective  action  was 
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initiated  prior  to  NRC  enforcement 
action.  Therefore,  these  factors  should 
be  taken  into  consideration  prior  to  the 
NRC  pursuing  escalated  enforcement 
and  imposition  of  a  civil  penalty.  The 
Licensee  believes  that  to  issue  a  civil 
penalty  after  action  was  taken  to 
reorganize  the  fire  protection  program 
and  provide  enhanced  management 
oversight  would  be  contrary  to  the  NRC 
Enforcement  Policy.  Furthermore,  the 
imposition  of  a  civil  penalty  under  these 
circumstances  would  serve  no  purpose 
other  than  to  punish  the  Licensee  and 
would  be  contrary  to  the  NRC 
Enforcement  Policy  to  focus  on  current 
performance. 

NRC  Evahiadon  of  Licenaee's  Request 
for  Mitigation  of  Civil  Penalty 

The  NRC  does  not  agree  with  the 
Licensee's  position  that  the  fire 
protection  program  problems  were 
identified  by  the  Licensee  and 
corrective  action  was  taken  prior  to  NRC 
involvement  Program  oversight 
weaknesses  were  highlighted  by  the 
NRC  in  the  February  1995  SALP  Report, 
as  discussed  previously.  In  addition, 
concerns  with  the  timeliness  and 
adequacy  of  fire  protection  program 
corrective  actions  were  also  identified 
by  the  NTIC  in  February  1996.  Although 
a  QA  audit  completed  in  May  1996 
elevated  the  significance  of  the 
programmatic  issues  to  upper  TVA 
management,  a  follow-up  NRC 
inspection  in  July  1996  found  that  these 
issues  had  not  been  resolved.  Once  the 
NRC  focused  on  the  multiple  fire 
protection  deficiencies  in  an  inspection 
conducted  in  July  and  August  1996,  the 
Licensee  placed  additional  emphasis  on 
this  area,  made  organizational  and 
personnel  changes,  and  implemented 
plans  to  correct  the  deficiencies.  The 
actions  were  initiated  by  the  Licensee 
after  the  February  1996  identification  by 
the  NRC  of:  (1)  A  related  violation  and 
(2)  inadequate  responses  to  QA  findings: 
but  these  actions  were  limited  and  did 
not  ensure  lasting  corrective  actions. 

Section  VLB.2.C  of  the  Enforcement 
Policy  discusses  the  application  of  the 
factor  of  Corrective  Action  in  the  civil 
penalty  assessment  process.  The 
purpose  of  this  factor  is  to  encourage 
licensees  to  (1)  take  the  immediate 
actions  necessary  upon  discovery  of  a 
violation  that  will  restore  safety  and 
compliance  with  the  license, 
regulations,  or  other  requirements;  and 
(2)  develop  and  implement  (in  a  timely 
manner)  the  lasting  corrective  actions 
that  will  not  only  prevent  recurrence  of 
the  violation  at  issue,  but  will  he 
appropriately  comprehensive,  given  the 
significance  and  complexity  of  the 
violations,  to  prevent  reciirrence  of 


violations  with  similar  root  causes.  In 
assessing  Corrective  Action, 
consideration  is  given  to  the  timeliness 
of  the  action  (including  the  promptness 
in  developing  the  schedule  for  long  term 
corrective  action),  the  adequacy  of  the 
licensee's  root  cause  analysis,  and  the 
comprehensiveness  of  the  corrective 
action.  Clearly,  in  this  case,  the  program 
deficiencies  at  issue  in  the  Notice  were 
discovered  by  TVA  as  early  as  1991,  but 
corrective  actions  were  not  promptly 
taken,  and  since  the  issues  were 
primarily  licensee-identified,  the  time  of 
reference  used  in  assessing  this  factor  is 
discovery,  not  when  the  issues  were 
identified  as  apparent  violations  by  the 
NRC.  Further,  although  in  most  cases, 
schedules  for  long-term  corrective 
actions  were  developed,  management 
had  not  placed  the  appropriate  priority 
on  meeting  schedules,  which  resulted  in 
substantial  deferments.  Continued 
unjustifiable  deferral  of  known 
deficiencies  is  unacceptable  to  the  NRC. 

NRC  Conclusion 

The  NRC  concludes  that  the 
violations  occurred  as  stated  and  that 
collectively  they  represent  a  Severity 
Level  in  problem.  Since  the  July/ August 
1996  NRC  inspection,  it  appears  that  the 
licensee  has  implemented  appropriate 
corrective  actions  to  address  these 
problems  and  is  now  appropriately 
focused  on  this  program  area.  However, 
no  adequate  basis  for  either  a  reduction 
of  the  severity  level  or  for  mitigation  of 
the  civil  penalty  was  provided  by  the 
licensee.  Consequently,  the  proposed 
civil  penalty  in  the  amount  of  $50,000 
should  be  imposed. 
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Criteria  for  Staff  Impiementatlon  of 
"Backfltting"  Raquiraments  for 
Gaseous  Diffusion  Plants;  Notice  of 
Availability 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  On  March  3,  1997.  the  U.S. 
Nuclear  Regulatory  Commission 
assumed  regulatory  jurisdiction  over  the 
Gaseous  Diffusion  Plants  (GDPs)  from 
the  U.S.  Department  of  Energy.  The 
GDPs  are  regulated  under  10  CFR  part 
76  of  the  Commission's  regulations.  The 
NRC  staff  has  developed  Office  of 
Nuclear  Material  Safety  and  Safeguards 
(NMSS)  Policy  and  Procedures  Letter  1- 
53  to  implement  the  "Backfitting" 
provision  of  10  CFR  76.76.  This 


procedure  is  available  for  inspection  at 
the  NRC  Public  Document  Room  and 
Local  Public  Document  Rooms 
discussed  below. 
DATES:  The  NMSS  Policy  and 
Procedures  Letter  1-53  is  effective  on 
March  3,  1997  as  an  interim  procedure. 
Comments  on  the  interim  procedure  are 
due  on  or  before  May  27,  1997. 
ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  ATTN:  Docketing  and  Service 
Branch.  Hand  deliver  comments  to 
11555  Rockville  Pike,  Rockville, 
Maryland  20852,  between  7:45  am  and 
4:15  pm  during  Federal  Workdays. 

Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC  and  at  the  Local  Public 
Documents  Rooms  (LPDRs),  under 
Docket  No.  70-7001,  at  the  Paducah 
Public  Library,  555  Washington  Street, 
Paducah,  Kentucky  42003;  and  under 
Docket  No.  70-7002,  at  the  Portsmouth 
Public  Library,  1220  Gallia  Street, 
Portsmouth,  Ohio  45662. 

Copies  of  NMSS  Policy  and 
Procedures  Letter  1-53  may  be  obtained 
as  indicated  in  the  Discussion  portion  of 
Supplementary  Information. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Tom  Wenck,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-6088. 

SUPPLEMENTARY  INFORMATKM: 


Discussion 

On  November  26. 1996,  the  Director, 
NMSS,  issued  the  initial  Certificates  of 
Compliance  to  the  United  States 
Enrichment  Corporation,  authorizing 
the  continuing  operation  of  its  GDPs. 
When  the  certificates  became  effective 
on  March  3,  1997,  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  assumed 
regulatory  jurisdiction  over  the  GDPs 
frtjm  the  Department  of  Energy. 

Section  76.76  of  part  76  to  Chapter  I 
of  Title  10  of  the  Code  of  Federal 
Regulations  (CFR)  contains  a  provision 
on  "Backfitting."  "Backfitting"  is 
defined  in  10  CFR  76.76  to  be 
"•  •  •  the  modification  of.  or  addition 
to,  systems,  structures,  or  components 
of  a  plant  or  to  the  procedures  or 
organization  required  to  operate  a  plant; 
any  of  which  may  result  from  a  new  "r 
amended  provision  in  the  Conmiission 
rules  or  the  imposition  of  a  regulatory 
staff  position  interpreting  the 
Commission  rules,  that  is  either  new  or 
different  from  a  previous  NRC  staff 
position."  The  intent  of  10  CFR  76.76  is 
to  provide  a  process  by  which  to 
manage  staff's  imposition  of  new  plant- 
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specific  and/or  generic  regulatory  staff 
positions  on  the  GDPs. 

Although  backfits  are  expected  to 
occur  and  are  a  part  of  the  regulatory 
process,  it  is  important  for  sound  and 
effective  regulation  that  backfits  are 
conducted  in  a  controlled  process.  The 
NRC  staff  has  developed  NMSS  Policy 
and  Procedures  Letter  1-53  on  GDP 
generic  and  plant-specific  backfitting. 
Copies  of  this  procedure  can  be 
obtained  from  the  Commission  Public 
Document  Room  (PDR),  2120  L  Street, 
NW.,  Washington.  DC  and  at  the  Local 
Public  Docimient  Rooms  (LPDRs),  under 
Docket  No.  70-7001,  at  the  Paducah 
Public  Library,  555  Washington  Street, 
Paducah,  Kentucky  42003;  and  under 
Docket  No.  70-7002.  at  the  Portsmouth 
Public  Library.  1220  Gallia  Street, 
Portsmounth,  Ohio  45662. 

Appendix  1  to  NMSS  Policy  and 
Procedures  Letter  1-53  provides 
guidance  to  the  NRC  staiff  on  the  prof>er 
NRC  mechanisms  (e.g.,  ndemaking)  to 
use  in  establishing  or  communicating 
legal  requirements  and  NRC  staff 
positions  to  certificatees.  Appendix  4 
contains  guidance  to  the  NRC  staff  for 
making  backfit  determinations.  Once  a 
hackfit  determination  has  been  made, 
and  the  proposed  backfit  does  not  meet 
either  of  the  2  exception  ^  given  in  10 
CFR  76.76(a)(4)  (i)  and  (u),  the  NRC  staff 
is  required  by  10  CFR  76.76(a)(3)  to 
perform  a  costA)enefit  analysis  to 
determine  "that  there  is  a  substantial 
increase  (emphasis  added)  in  the  overall 
protection  of  the  public  health  and 
safety  or  the  common  defense  and 
security  to  be  derived  from  the  backfit 
and  that  the  direct  and  indirect  costs  of 
implementation  for  that  plant  are 
justified  in  view  of  this  increased 
protection." 

Appendix  3  of  NMSS  Policy  and 
Procedures  Letter  1-53  contains 
guidance  on  application  of  the 
"Substantial  Increase"  Standard.  This 
standard  provides  qualitative  criteria  for 
NRC  staff  to  make  a  safety/safeguards 
"net  benefits"  determination  of  cost/ 
benefits  for  the  proposed  backfit  where 
a  quantitative  approach  is  not  feasible. 

NMSS  Policy  and  Procedures  Letter 
1-53  is  the  first  backfit  procedure 
developed  for  facilities  other  than 
nuclear  power  reactor  facilities.  In 
addition,  the  GDPs  are  existing  facilities 
which  have  operated  under  the 
Department  of  Energy  for  a  number  of 


>  These  exceptions  are  backfits  that  are  necessary 
in  order  to  ensure  (a)  that  the  plants  provide 
adequate  protection  to  the  health  and  safety  of  the  , 
public  and  are  in  accord  with  the  common  defense 
and  security,  or  (b)  to  bring  the  plants  into 
compliance  with  the  certificates,  rules  or  orders  of 
the  Commission,  or  into  conformance  with  written 
commitments  by  the  Corporation. 


years.  Recognizing  that  this  procedure 
may  be  addressing  new  issues,  the  NRC 
will  accept  public  comments  which 
focus  on  specific  technical  contents  of 
the  procedure. 

Opportunity  for  Comments 

The  GDP  backfit  implementing 
procedure  wiU  be  used  by  the  NRC  staff 
as  an  interim  procedure  pending 
completion  of  public  review  and 
resolution  of  comments  on  this  FR 
Notice.  Comments  will  be  accepted 
which  focus  on  the  specific  appendices 
discussed  above.  Comments  in  other 
areas  of  the  procedures  will  be 
considered  if  they  are  directiy  related  to 
the  backfit  issue.  Procedures  such  as 
NMSS  Policy  and  Procedures  Letters  are 
used  by  NRC  as  guidance  to  the  NRC 
staff  on  NRC's  internal  management 
process. 

Dated  at  Rockville,  Maryland  this  17th  day 
of  March  1997. 

.  For  the  Nuclear  Regulatory  Commission. 
John  T.  Greevea, 

Acting  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  97-7641  Filed  3-25-97;  8:45  am] 
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Biweeldy  Notica 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Sig^iificant  Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  March  3, 
1997,  through  March  14,  1997.  The  last 
biweekly  notice  was  published  on 
March  12, 1997. 


Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an         •• 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
difiierent  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  nmking  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infr^uenUy. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nucleair  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
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examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  IX:.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  April  25. 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Doounent  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  IX  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  bctors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
sub)ect  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  p>etitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunify  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  filial  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  deUvCTed  to  the  Commission's  PubUc 


Docimfent  Room,  the  Gelman  Building, 
2120  L  Stiwt,  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
duiring  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptiy  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Proiect 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name.^nd  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001.  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safefy  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
fectors  specified  in  10  CFR 
2.714(a)(l}(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Carolina  Power  ft  Light  Company,  et 
al.,  Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2.  Brunswick  County,  North 
Carolina 

Date  of  amendments  request:  January 
15, 1997 

Description  of  amendments  request: 
The  proposed  change  would  revise  the 
values  of  the  minimum  and  maximum 
suppression  pool  water  volumes 
corresponding  to  the  upper  and  lower 
limits  of  the  suppression  water  levels 
specified  in  TS  3.6.2. l.a.l  such  that  the 
implementation  of  the  administrative 
controls  will  no  longer  be  necessary  to 
ensure  compliance  with  the  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  proposed  amendments  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proftosed  change  revises  the  values  of 
the  minimum  and  maximum  suppression 
pool  water  volume  limits.  The  water 
inventory  of  the  suppression  chamber  is  not 
a  precursor  of  an  accident  and,  therefore, 
cannot  increase  the  probability  of  an  accident 
previously  evaluated.  The  pressure 
suppression  chamber  water  pool  mitigates 
the  consequences  of  loss-of-coolant  accidents 
(LOCAs),  transients,  and  other  events  by 
providing  a  heat  sink  for  reactor  primary 
system  energy  releases.  The  proposed 
minimum  and  maximum  pool  water  volume 
values  will  be  consistent  with  the  current 
suppression  pool  water  level  limits.  No 
changes  to  setpoints  will  be  made  as  a  result 
of  the  proposed  change.  The  impact  of  the 
proposed  change  to  the  minimum  and 
maximum  suppression  pool  volume  limits  on 
the  suppression  pool  temperatures  and 
pressures  following  a  design  basis  LCXDA,  an 
SRV  [Safety  Relief  Valve)  blowdown  event, 
an  Anticipated  Transient  Without  Scram 
(ATWS)  event,  an  Appendix  R  fire  event,  and 
a  station  blackout  event  has  been  evaluated 
and  does  not  cause  accident  parameters  to 
exceed  acceptable  values.  In  addition,  the 
impact  the  proposed  change  has  on  the  time 
to  reach  cold  shutdown  when  using  the 
alternate  RHR  [Residual  Heat  Removal] 
shutdown  cooling  function  is  negligible. 

The  potential  imfiact  the  proposed  change 
to  the  suppression  pool  water  volume  limits 
has  on  SRV  line  loads,  SRV  discharge  line 
reflood  height,  wetwell  pressurization, 
suppression  pool  swell  loads,  vent  thrust 
loads,  and  condensation  oscillation  and 
chugging  loads  was  also  reviewed.  The 
proposed  change  to  the  suppression  pool 
water  volume  limits  has  no  adverse  impact 
on  any  of  these  parameters. 

The  capability  of  the  suppression  chamber 
water  pool  to  perform  its  mitigative  functions 
is  not  affected  by  the  proposed 

change.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendmentls]  would  not 
create  the  possibility  of  a  new  or  diffiarent 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  revises  the  values  of 
the  minimum  and  maximum  volume  of  the 
suppression  chamber  water  pool.  The 
proposed  change  will  not  alter  any  physical 
mechanism  by  which  the  suppression 
chamber  water  pool  volume  is  maintained 
between  the  minimum  and  maTimiiiti  values. 
The  suppression  pool  water  level  will 
continue  to  be  maintained  between  -27  and 
-31  inches.  As  a  result  of  the  proposed 
change  there  are  no  physical  changes  to 
suppression  chamber  components  or 
instrumentation.  No  new  mode  of  operation 
is  introduced  as  a  result  of  the  proposed 
change.  Analyses  have  been  performed 
which  conclude  that  the  proposed  change 
would  not  affect  the  operability  of  equipment 
designed  to  mitigate  the  consequences  of  an 
accident  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 


different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  license  amendmentls  do] 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  revises  the  values  of 
the  minimum  and  maximum  suppression 
chamber  water  pool  volumes.  The  pressure 
suppression  chamber  water  pool  mitigates 
the  consequences  of  several  postulated 
accidents  and  transients  by  providing  a  heat 
sink  for  the  primary  coolant  system.  These 
accidents  and  events  are  the  postulated 
design  basis  LOCA,  Safety  Relief  Valve 
blpwdown,  ATWS,  Appendix  R  fire  and 
station  blackout  events.  The  consequences  of 
the  proposed  change  in  the  suppression  pool 
water  volume  limits  have  been  evaluated  for 
these  events. 

The  results  of  the  analyses  for  the 
postulated  accidents  and  events  indicate  the 
temperatiire  of  the  suppression  pool  water 
could  increase  slightiy  as  a  consequence  of 
the  decrease  in  the  minimum  suppression 
pool  water  volume  limit.  However,  the 
containment  temperatures  remain  within 
acceptable  values.  The  impact  of  the 
calculated  increase  in  containment 
temperature  on  the  available  Net  Positive 
Suction  head  (NPSH)  for  the  Residual  Heat 
Removal  (RHR)  and  Core  Spray  pumps  has 
been  evaluated  for  the  [lostulated  design 
basis  LCXHA  and  indicate  adequate  NPSH  is 
maintained  throughout  the  event. 

The  potential  impact  of  the  proposed 
change  to  the  suppression  pool  water  volume 
limits  on  SRV  line  loads,  SRV  discharge  line 
reflood  height,  wetwell  pressurization. 
suppression  pool  swell  loads,  vent  thrust 
loads,  and  condensatibn  oscillation  and 
chugging  loads  was  evaluated  with  the 
conclusion  that  there  are  no  adverse  impacts 
on  these  parameters. 

In  addition,  a  small  suppression  pool  water 
temperature  increase  could  result  due  to  the 
reduction  in  the  minimum  suppression  pool 
volume  limit  in  the  event  reactor  shutdown 
is  conducted  through  a  path  utilizing  the 
suppression  pool.  Such  a  shutdown  path  is 
an  alternative  to  the  normal  RHR  shutdown 
cooling  function,  and  the  small  potential 
increase  in  temperature  results  in  a  negligible 
increase  in  the  time  required  to  reach  cold 
shutdown  conditions.  Cold  shutdown 
conditions  could  still  be  reached  well  within 
the  Technical  Specification  requirements. 

The  proposed  increase  in  the  suppression 
pool  water  volume  limit  does  not  adversely 
impact  containment  parameters  as  a  result  of 
postulated  accidents  and  events.  The 
potential  increase  in  temperature  of  the 
pressure  suppression  [>ool  water  does  not 
significanUy  decrease  the  ability  to  maintain 
containment  ftarameters  within  acceptable 
limits.  The  potential  increase  in  time  to  reach 
cold  shutdown  conditions  utilizing  the 
suppression  pool  as  an  alternative  to  the 
normal  RHR  shutdown  cooling  function  is 
negligible.  Therefore,  the  proposed  change  to 

revise  the  minimum  and  mHyimnm 

suppression  water  p>ool  volumes  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Uiuversify  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602 

NRC  Project  Director:  Mark  Reinhart 
(Acting) 

Carolina  Power  k  Light  Company,  et 
al..  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1.  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  March 
14, 1997 

Description  of  amendment  request: 
The  proposed  change  revises  Technical 
Specification  3/4.5.4,  "Refueling  Water 
Storage  Tank,"  and  its  associated  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  non-safety,  non-seismic  hydrotest 
pump  is  normally  maintained  separated  from 
the  RWST  [Refueling  Water  Storage  Tank]  by 
a  safety-related,  locked  closed  manual 
operated  boundary  isolation  valve  (lCT-22). 
HowevCT,  performance  of  Technical 
Specification  required  surveillance  test  OST- 
1506,  "Reactor  Coolant  System  Isolation 
Valve  Leak  Test  - 18  Month  Interval-  Mode 
3,"  requires  the  short  term  use  of  the 
hydrotest  pump  during  plant  operating 
modes.  Specifically,  this  hydrotest  pump 
provides  a  high  pressure  source  for  leak 
testing  the  RCS  [Reactor  Coolant  System] 
pressure  isolation  valves  in  Mode  3.  The  test 
is  performed  prior  to  entry  into  Mode  2.  each 
refueling  out^e,  whenever  flow  is 
established  through  the  pres8iu«  isolation 
valves,  or  whenever  the  plant  has  been  in 
cold  shutdown  for  greater  than  72  hours. 
Normally,  the  test  is  completed  in  less  than 
8  hotus.  Due  to  the  piping  configuration,  a 
break  in  the  non-seismic  portion  of  the 
piping  during  these  planned  evolutions 
could  result  in  draining  the  RWST  below  the 
niinimiim  analyzed  volume.  Therefore  to 
mitigate  the  consequences  of  a  failure  in  the 
non-seismic  piping,  manual  actions  will  be 
needed  to  isolate  the  break  flow,  (i.e..  close 
valve  lCT-22),  prior  to  reducing  the  water 
volume  in  the  RWST  below  the  minimum 
analyzed  voltune. 
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Based  on  the  use  of  a  dedicated  attendant 
to  close  valve  lCT-22,  the  lack  of  significant 
accessibility  concerns,  and  the  reliability  of 
the  valve  to  function,  it  can  be  concluded 
that  30  minutes  is  ample  time  for  a  valve 
ahendant  stationed  at  the  valve  to  execute 
the  manual  action.  Since  the  RWST  volume 
margin  provides  up  to  103  minutes  to 
respond  to  the  pipe  failure,  it  is  reasonable 
to  assume  that  manual  actions  to  isolate  the 
postulated  pipe  failure  can  be  taken  before 
the  RWST  level  decreases  below  the 
minimum  analjrzed  volume  assumed  in  the 
safety  analysis. 

Therefore,  there  would  be  no  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Based  on  the  use  of  a  dedicated  attendant 
to  close  valve  lCT-22,  the  lack  of  signiGcant 
accessibility  concerns,  and  the  reliability  of 
the  valve  to  function,  it  can  be  concluded 
that  30  minutes  is  ample  time  for  a  valve 
attendant  stationed  at  the  valve  to  execute 
the  manual  action.  Since  the  RWST  volume 
margin  provides  up  to  103  minutes  to 
respond  to  the  pipe  failure,  it  is  reasonable 
to  assume  that  manual  actions  to  isolate  the 
postulated  pipe  failure  can  be  taken  before 
the  RWST  level  decreases  below  the 
minimum  analjrzed  volume  assumed  in  the 
safety  analysis.  As  a  result,  the  capability  of 
the  RWST  to  perform  its  safety  function  is 
not  impacted. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  mu;gin 
of  safety. 

As  described  in  the  Technical 
Specification  Bases,  the  ofwrability  of  the 
RWST  ensures  that  a  sufficient  supply  of 
borated  water  is  available  for  injection  into 
the  core  by  the  emergency  core  cooling 
system.  This  borated  water  is  used  as  cooling 
water  for  the  core  in  the  event  of  a  LOCA 
|lo<s-of-coolant  accident)  and  provides 
negative  raactivty  to  counteract  any  positive 
incraaae  in  reactivity  caused  by  reactor 
cooUnt  system  (RCS)  cooldown.  The  limits 
on  RWST  minimum  volume  and  boron 
concentntion  assure  that:  (1)  sufficient  water 
is  available  within  containment  to  permit 
recirculation  cooling  flow  to  the  core,  and  (2) 
the  reactor  will  remain  subcritical  in  the  cold 
condition  following  mixing  of  the  RWST  and 
the  RCS  water  volumes  with  all  shutdown 
and  control  rods  inserted  except  for  the  moat 
reactive  control  assembly.  Theae  limiu  ara 
consistent  writh  the  assumptions  of  the  LOCA 
and  steam  line  break  analyses. 

Based  on  the  use  of  a  dedicated  attendant 
to  close  valve  lCT-22,  the  lack  of  significant 
accossibihty  concerns,  and  the  reliability  of 
the  valve  to  function,  it  can  be  concludeid 
that  30  minutes  is  ample  time  for  a  valve 
attendant  stationed  at  the  valve  to  execute 
the  manual  action.  Since  the  RWST  volume 
margin  provides  up  to  103  minutes  to 
respond  to  the  pipe  Ulure.  it  is  reasonable 
to  as»»iiTie  that  manual  actions  to  isolate  the 


postulated  pipe  foilure  can  be  taken  before 
the  RWST  level  decreases  below  the 
minimum  analyzed  volume  assumed  in  the 
safety  analysis.  As  a  result,  the  capability  of 
the  RWST  to  perform  its  safety  function  is 
not  imf>acted. 

Therefore,  the  propnised  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  app>ears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  rffiC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Ljght 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602 

A/HC  Project  Director:  Mark  Reinhart, 
Acting 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Olinois 

Date  of  amendment  request:  February 
17, 1997 

Description  of  amendment  request: 
The  propMjsed  amendment  would 
change  the  required  diesel  generator 
load  during  the  initial  2  hours  of  a 
surveillance  run  from  2625  kW  and 
2750  kW  to  2730  kW  and  2860  kW. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  of  the 
following: 

The  proposed  changes  represent  a 
correction  to  the  emergency  diesel  generator 
surveillance  requirement.  The  proposed 
changes  are  administrative  in  nature  and  do 
not  significantly  increase  the  probability  or 
consequences  of  any  previously  evaluated 
accidents  for  Quad  Cities  Station.  The 
proposed  amendment  is  consistent  with  the 
current  safety  analyses  and  represents 
sufficient  requirements  for  the  assurance  and 
reliability  of  equipment  assumed  to  operate 
in  the  safety  analysis.  As  such,  these  changes 
will  not  significantly  increase  the  probability 
or  consequences  of  a  previously  evaluated 
accident 

The  associated  systems  related  to  this 
proposed  amendment  are  not  assumed  in  any 
safelty  analysis  to  initiate  any  accident 
sequence  for  Quad  Cities  Station:  therefore, 
the  probability  of  any  accident  previously 


evaluated  is  not  increased  by  the  proposed 
amendment. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

The  proposed  amendment  for  Quad  Cities 
Station's  Technical  Sp)ecification  is  required 
to  ensure  the  diesel  generator  is  tested  in 
accordance  with  the  design  basis 
requirements.  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  previously  evaluated  for 
Quad  Cities  Station.  No  new  modes  of 
operation  are  introduced  by  the  proposed 
changes.  The  proposed  changes  are 
administrative  in  nature  and  maintain  at  least 
the  present  level  of  operability.  Therefore, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  associated  systems  related  to  this 
proposed  amendment  are  not  assumed  in  any 
safety  analysis  to  initiate  any  accident 
sequence  for  Quad  Cities  Station:  therefore, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  proposed  amendment  is  required  to 
ensure  the  diesel  generator  is  tested  in 
accordance  with  the  design  basis 
requirements.  The  proposed  changes  are 
administrative  in  nature  and  do  not  adversely 
affect  existing  plant  safety  margins  or  the 
reliability  of  the  equipment  assumed  to 
operate  in  the  safety  analysis.  The  proposed 
changes  have  been  evaluated  and  found  to  be 
acceptable  for  use  at  Quad  Cities  based  on 
system  design,  safety  analysis  requirements 
and  operational  performance.  Since  the 
propo«ed  changes  are  administrative  in 
nature  and  maintain  necessary  levels  of 
system  or  component  reliability,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  amendment  for  Quad  Cities 
Station  will  not  reduce  the  availability  of 
systems  required  to  mitigate  accident 
conditions;  therefore,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

Toe  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  apf>ears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois  61021 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603 

NRC  Project  Director:  Robert  A.  Capra 

Connecticut  Yankee  Atomic  Power 
Company.  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County. 
Connecticut 

Date  of  amendment  request: 
December  24. 1996  and  January  31, 1997 


Description  of  amendment  request: 
Changes  to  Administrative  Controls 
section  of  the  Technical  Specifications 
needed  to  implement  revised 
management  responsibiUties  and  tides 
that  reflect  the  permanenUy  shut  down 
status  of  plant. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  10  CFR  50.92,  CYAPOO 
[Connecticut  Yankee  Atomic  Power 
Company!  and  NNECO  [Northeast  Nuclear 
Energy  Company]  have  reviewed  the  attached 
proposed  changes  and  have  concluded  that 
they  do  not  involve  a  Significant  Hazard 
consideration  (SHC).  The  basis  of  this 
conclusion  is  that  the  three  critanon  of  10 
CFR  50.92  ara  not  compromised.  The 
proposed  changes  do  not  involve  an  SHC 
because  the  proposed  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

No  design  basis  accidents  are  affected  by 
these  proposed  changes.  The  proposed 
changes  are  administrative  in  natura  and  are 
being  proposed  to  reflect  the  organizational 
changes  which  became  effective  December  9, 
1996. 

The  Haddam  Neck  unit  changes  are 
replacement  of  the  Executive  Vice  President, 
Nuclear  by  the  Executive  Vice  President  and 
Chief  Nuclear  Officer  along  with  the 
replacement  of  the  Vice  President,  Haddam 
Nack  by  the  Unit  Director. 

No  safety  systems  are  adversely  afifacted  by 
the  proposed  changes,  and  no  Esilura  modes 
are  associated  with  the  changes. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

There  are  no  changes  in  any  way  that  the 
plants  are  operated  due  to  this  administrative 
change.  The  potential  for  an  unanalyzed 
accident  is  not  created.  Thera  is  no  impact 
on  plant  response,  and  no  new  tailora  modes 
are  introduced.  The  proposed  administrative 
and  editorial  changes  have  no  impact  on 
safety  limits  or  design  basis  accidents,  and 
have  no  potential  to  create  a  new  or 
unanalyzed  event. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

These  changes  do  not  directly  aSsct  any 
protective  boundaries  nor  do  they  impact  the 
safety  limits  for  the  protective  boundaries. 
These  proposed  changes  are  administrative 
and  editorial  in  nature.  Therefore  there  can 
be  no  reduction  in  the  margin  of  safety. 

The  Commission  has  provided  guidance 
concerning  the  application  of  the  standards 
in  10  CFR  50.92  by  providing  certain 
examples  (51  PR  7751,  March  4. 1986)  of 
amendments  that  are  considered  not  likely  to 
involve  an  SHC.  The  changes  proposed 
herein  are  enveloped  by  example  (1),  since 
they  are  purely  administrative  changes  to  the 
technical  specifications  to  reflect 
organizational  title  changes  and  to  achieve 


consistence  throughout  the  technical 
specifications  at  Haddam  Neck. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  CT  06457 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270,  Hartford,  CT 
06141-0270 

NRC  Project  Director:  Seymour  H. 
Weiss 

Entergy  Operations  Inc.,  Docket  No.  50- 
382.  WaterfiKd  Steam  Electric  SUtion, 
Unit  3,  SL  Chariea  Parish,  Louisiana 

Date  of  amendment  request:  Jidy  17, 
1996 

Description  of  amendment  request: 
The  proposed  change  request  modifies 
Waterford  Steam  Electric  Station,  Unit 
3,  Technical  Specifications  3/4.7.1.3." 
CONDENSATE  STORAGE  POOL."  by 
increasing  the  minimiim  required 
contained  water  volume  from  82  percent 
to  91  percent  indicated  level.  This 
proposed  change  is  required  to  ensure 
that  the  minimum  useable  water  volume 
in  the  Condensate  Storage  Pool  (CSP)  is 
maintained  greater  than  or  equal  to 
170,000  gallons.  The  new  minimum 
level  accounts  for  the  minimtim  level 
required  to  prevent  Emergency 
Feedwater  pump  suction  line  vortexing 
and  instrument  measurement 
uncertainties. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  fMdlity  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accidrat 
previously  evaluated? 

Response:  No. 

Increasing  the  minimum  required  CSP 
level  will  insure  that  the  minimum  required 
170,(X)0  gallons  of  water  is  available  for 
supply  to  the  Emergency  Feedwater  SystenL 
Maintaining  the  minimum  required  water 
volume  will  not  increase  the  probability  of 
any  accident  previously  evaluated. 
Additionally,  it  will  not  affect  the 
consequences  of  any  accident  Maintaining  at 
least  170.000  gallons  of  water  available  in  the 
CSP  will  ensure  that  the  system  remains 
within  the  bounds  of  the  accident  analjrsis. 
Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 


probability  or  consequences  of  any  accidmit 
previously  evaluated. 

2.  Will  operation  of  the  ^ility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  frx>m  any  accident  previously 
evaluated? 

Responaa:  No. 

Increasing  the  minimum  water  volume  of 
the  CSP  &t>m  82  percent  to  91  percent  does 
not  create  a  possUiility  for  a  new  or  diffarant 
kind  of  accident.  The  CSP  will  be  operated 
in  the  same  manner  as  previously  evaluated. 
Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bT>m  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
acconlance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
saiety? 

Response:  No. 

Opoitfion  in  accordance  with  this 
proposed  change  will  ensure  that  the 
minimum  contained  water  volume  of  the  CSP 
will  remain  at  least  170,000  gallons  under  all 
conditions.  This  will  maintain  the  present 
margin  of  safety.  Therefore,  the  piroposed 
change  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  ap]}ear8  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  I.otii8iana  Collection,  Lakefrtint, 
New  Orleans,  LA  70122 

Attorney  for  licensee:  N.S.  Reynolds. 
Esq..  Winston  4  Strawn  1400  L  Street 
N.W.,  Washington,  DC.  20005-3502 

NBC  Project  Director  William  D. 
Beckner 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterfiird  Steam  Electric  SUtion, 
Unit  3,  St  Charies  Parish,  Louisiana 

Date  of  amendment  request:  February 
5,1997 

Description  of  amendment  request: 
The  proposed  amendment  will  change 
Waterford  Steam  Electric  Station,  Unit 
3,  Technical  Specifications  3.1.2.7, 
3.1.2.8,  3.5.1,  3.5.4,  3.9.1.  and  Bases  3/ 
4.1.2.  The  proposed  change  will 
increase  the  mitiimum  boron 
concentration  in  the  Safety  Injection 
Tanks  (SITs)  and  the  Refueling  Water 
Storage  Pool  (RWSP)  to  2050  ppm  to 
reflect  the  safety  analysis  for  fuel  Cycle 
9. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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The  Safety  Injection  System  (SIS)  is 
designed  to  provide  core  cooling  in  the 
unlikely  event  of  a  loss  of  coolant  accident 
(LOCA).  The  cooling  must  be  sufficient  to 
prevent  significant  alteration  of  core 
geometry,  preclude  fuel  melting,  limit  the 
cladding  metal-water  reaction,  and  remove 
the  energy  generated  in  the  core  for  an 
extended  period  of  time  following  a  LOCA. 
The  SIS  fluid  must  contain  the  necessary 
boron  concentration  to  maintain  the  core 
subcritical  for  the  duration  of  a  LOCA. 

The  propoaed  change  increases  the 
minimum  boron  concentration  in  the  STTs 
and  RWSP  from  1720  ppm  to  2050  ppm. 
Thus,  the  SIT/RWSP  will  at  all  times  contain 
sufficient  borated  water  to  provide  adequate 
shutdown  margin.  Sampling  of  the  system 
and  RWSP  required  by  the  Technical 
Specifications  assures  that  the  required 
dissolved  boron  concentration  is  present.  In 
addition  to  its  emergency  core  cooling 
function,  the  SIS  functions  to  inject  borated 
%vater  into  the  RCS  to  increase  shutdown 
margin  following  a  rapid  cooldo%vn  of  the 
RCS  as  a  result  of  a  steam  line  rupture. 

Operation  of  the  safiety  injection  system  is 
credited  in  the  steam  line  break  analysis  for 
causing  a  decrease  in  core  reactivity.  The 
current  minimum  RWSP/SIT  concentration 
to  be  injected  is  1720  ppm.  Thus  an  increase 
to  2050  ppm  will  have  no  adverse  afiect  on 
this  analysis. 

The  Mode  5  boron  dilution  event  identifies 
that  with  an  initial  boron  concentration  of 
1240  ppm,  a  Keff  of  0.98.  RCS  partially 
drained,  and  one  charging  pump  operational, 
the  minimum  possible  time  to  criticality  is 
greater  than  90  minutes.  For  ail  other 
combinations  of  Keff.  RCS  conditions,  and 
number  of  charging  pumps,  the  time  to  loss 
of  shutdown  ntargin  is  greater  than  55 
minutes.  Thus,  the  propoaed  incTease  in 
boron  concentration  will  not  affect  the  results 
of  the  Mode  5  boron  dilution  event. 

The  change  to  the  action  sUtement  of  TS 
3.9.1  assures  that  the  more  limiting  reactivity 
condition  of  a  Keff  less  than  0.95  or  a  boron 
concentration  of  2050  ppm  sfiecified  in  the 
COLR  (Core  Operating  Limit  Report]  will  be 
adhered  to  during  refueling  operations. 

The  upper  limit  on  boron  concentration 
has  not  changed:  therefore,  there  will  be  no 
affect  on  boric  acid  precipitation  post-LOCA. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  proposed  change  does  not  physically 
alter  the  configtiration  of  the  plant  and, 
therefore,  does  not  create  the  possibility  of  a 
new  or  difierenl  kind  of  accident  from  any 
previously  evaluated  accident 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  difiiBrent 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  imiintiiin*  the 
minimum  of  55  minutes  to  criticality  for  the 
refueling  mode  boron  dilution  event  analysis. 
The  proposed  change  continues  to  ensure 
that  borated  water  of  sufficient  concentration 
is  injected  frnm  both  the  SITs  and  the  RWSP 
in  the  event  of  a  LOCA  or  MSLB  (main  steam 
line  break]  and  that  boric  acid  does  not 
precipitate  in  the  core  during  long  term 
cooling  following  a  LOCA. 


Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
liceosee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lcx:a]  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans.  LA  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq..  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Nebraska  Public  Power  District.  Docket 
No.  50-298.  Cooper  Nuclear  Statioii, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  February 
10. 1997 

Description  of  amendment  request: 
The  proposed  amendment  would 
provide  the  requirements  for  avoidance 
and  protection  from  thermal  hydraulic 
instabilities  as  described  in  NRC 
Generic  Letter  94-02,  "Long-Term 
Solutions  and  Upgrade  of  Interim 
Operating  Recommendations  for 
Thermal  Hydraulic  Instabilities  in 
Boiling  Water  Reactors." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  prop>o8ed  amendment  does  not  involve 
a  significant  increase  In  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  In  feet,  it  does  not  result  in  an 
increase  in  the  probability  or  consequences 
of  any  previously  evaluated  accidents.  The 
implementation  of  (Boiling  Water  Reactor 
Owners'  Croup]  BWROC  Long-Term  Stability 
Solution  Option  I-D  at  (Cooper  Nuclear 
Station]  CNS  does  not  modify  the 
assumptions  contained  in  the  existing 
accident  analysis.  The  use  of  an  exclusion 
region  and  the  operator  actions  required  to 
avoid  and  minimize  ofwration  iiuide  the 
region  do  not  incraase  the  possibiUty  of  an 
accident 

Conditions  of  operation  outside  of  the 
exclusion  region  are  %irithin  the  analytical 
envelope  of  the  existing  safiety  analysis.  The 
operator  action  requirement  to  exit  the 
exclusion  region  upon  entry  minimizes  the 
possibility  of  an  oscillation  occurring.  The 
actions  to  drive  control  rods  and/or  to 
increase  recirculation  Qow  to  exit  the  region 
are  maneuvers  within  the  envelope  of  normal 


plant  evolutions.  The  flow-biased  scram  has 
been  analyzed  and  will  provide  automatic 
fuel  protection  in  the  event  of  an  instability. 
Thus,  each  proposed  Technical  Specification 
requirement  provides  defense  for  protection 
from  an  instability  event  within  the  existing 
assujnptions  of  the  accident  analysis. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

As  stated  above,  the  proposed  Technical 
Specification  requirements  either  mandate 
operation  within  the  envelope  of  existing 
plant  operating  conditions  or  force  specific 
operating  maneuvers  within  those  carried  out 
in  normal  operation.  Since  operation  of  the 
plant  with  all  of  the  proposed  requirements 
is  within  the  existing  operating  basis,  an 
unanalyzed  accident  will  not  be  created 
through  implementation  of  the  proposed 
change. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Each  of  the  propoaed  requirements  for 
plant  thermal-hydraulic  stability  provides  a 
means  for  fuel  protection.  The  combination 
of  avoiding  possible  unstable  conditions  and 
the  automatic  flow-biased  reactor  scram 
provides  an  in-depth  means  for  fuel 
protection.  Therefore,  the  individual  or 
combination  of  means  to  avoid  and  suppress 
an  instability  supplements  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Auburn  Memorial  Library. 
1810  Courthouse  Avenue,  Auburn,  NE 
68305 

Attorney  for  licensee:  Mr.  John  R. 
McPhail.  Nebraska  Public  Power 
District,  Post  Office  Box  499.  Coliunbus. 
NE  68602-0499 

NRC  Project  Director:  William  D. 
Beckner 

Northeast  Nuclear  Enei^  Company,  et 
al..  Docket  No.  50-245.  Miilatone 
Nocfear  Power  Station,  Unit  No.  1,  New 
London,  Connecticut 

Date  of  amendment  request:  March  6. 
1997 

Description  of  amendment  request: 
During  a  self  assessment,  the  licensee 
identified  weaknesses  in  the  current 
Technical  Specifications  regarding 
allowed  outage  times  for  certain  specific 
protective  instrumentation  and  also  for 
reactor  building  access  control.  The 
proposed  amendment  is  designed  to 
eliminate  these  weaknesses  by  adopting  * 
guidance  from  NUREG-0123.  "Standard 
Technical  Si>ecifications  for  General 
Electric  Boiling  Water  Reactors  (BWR/ 


5)."  Revision  3.  and  NUREG-1433. 
Standard  Technical  Specifications 
General  Electric  Plants  BWR/4." 
Revision  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  operation  of  Millstone  Nuclear 
Power  Station,  Unit  No.  1,  in  accordance 
with  the  proposed  amendment,  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  inherent  redundancy  and  reliability  of 
the  protective  instrumentation  trip  systems 
ensure  that  the  consequences  of  an  accident 
are  not  significantly  increased.  In  addition, 
the  restrictive  Allowable  Outage  Time  (AOT) 
interval  limits  the  probability  of  the 
protective  instrument  channel  being 
imavailable  and  an  accident  requiring  its 
function  from  occurring  simultaneously.  The 
requirement  that  the  associated  trip  function 
maintains  trip  capability  ensures  that  the 
protective  instrumentation  resf>onse  will 
occur  such  that  the  consequences  of  an 
accident  are  not  difiisrent  from  those 
previously  evaluated. 

Instruments  addressed  in  the  propoaed  TS 
resftond  to  changes  in  the  plant  The 
proposed  (AOTs)  provide  a  two-hour  interval 
where  the  instrument  is  inoperable,  yet  the 
Technical  Specification  (TS)  Limiting 
Condition  for  Operation  (LOO)  action 
statement  is  not  immediately  entered.  The 
probability  of  a  plant  transient  being  initiated 
by  a  trip  of  a  coincident  channel  during 
surveillance  testing  is  reduced  since  the 
channel  under  test  will  only  be  tripped  for 
a  small  portion  of  the  test  interval.  Therefore, 
.  AOTs  provided  by  the  propoaed  TS  have  do 
effect  on  the  probability  of  occurrence  of 
previously  evaluated  accidents. 

The  proposed  TS  changes  provide  a  two- 
hour  interval  where  the  instrument  is 
inoperable,  but  the  TS  LCO  action  statement 
is  not  inmiediately  entered.  If  a  single  feilure 
occurred  on  the  other  channel  of  the  trip 
system  being  tasted  and  the  channel  be^ig    - 
tested  was  not  in  the  trip  condition,  a  valid 
signal  might  not  provide  the  required 
protective  action.  The  probability  of  an  event 
requiring  initiation  of  the  protective  function 
Within  the  proposed  AOT  is  low. 
Additionally,  surveillance  testing  is  not 
generally  performed  on  multiple  sensora 
simultaneously.  So,  other  trip  functions  and 
sensors  remain  operable  and  the  probability 
of  extensive  inoperabilities  affecting  diverse 
trip  functions  is  low.  A  spurious  trip  of  a 
coincident  channel  could  initiate  a  plant 
transient  (for  example,  a  reactor  scram  or  a 
main  steam  isolation  valve  closure);  however, 
these  transients  are  bounded  by  the  current 
analyses.  Moreover,  the  original  TS  bases 
submitted  as  part  of  the  application  for 
Millstone  Unit  No.  1  's  Provisional  Operating 
License  (dated  October  7,  1970)  included 
recognition  that  instnunents  would  be 
inoperable  during  required  functional  tests 
and  calibrations.  Thus,  these  conditions  were 


recognized  in  the  original  design  bases  and 
constitute  part  of  the  licensing  bases  of  the 
plant  NUREG-0123  provided  specific  time 
frames],]  ...AOTs  addressed  in  the  table 
notes],]  and  specific  action  statements. 
Millstone  Unit  No.  1  AOT  values  chosen  are 
consistent  with  these  values  and  less  than 
those  approved  in  NUR£Gt1433  which  had  a 
more  detailed  study  performed  to  lengthen 
the  AOT  value. 

The  existing  TS  definition  for  Instrument 
Functional  Test  would  be  difficult  to  satisfy 
if  the  LCO  condition  of  tripping  the 
inoperable  channel  was  peiformed.  A  similar 
problem  of  complying  with  the  Instrument 
Calibration  definition  also  exists.  The  TS 
requirement  to  perform  functional  tests  and 
calibrations  is  not  consistent  with  a 
requirement  to  trip  the  system  under  test 
The  proposed  TS  changes  permit  more 
complete  functional  and  calibration  testing. 
For  example,  the  main  scram  contactors 
could  be  included  within  the  surveillance 
tests.  Therefore,  these  TS  clarifications  do 
not  increase  the  consequences  of  any 
previotisly  analyzed  accidents. 

The  two-hour  instrumentation  AOT  for  the 
Air  Ejector  Off-Gas  System  radiation 
monitors  is  slightiy  less  restrictive  than  that 
allowed  by  the  NUREC-0123.  Since  this 
requirement  was  relocated  from  NUREG- 
1433,  there  is  no  corresponding  requiiement 
for  comparison.  These  radiation  monitors  are 
arranged  in  a  two-out-of-two  logic;  therefore, 
both  must  trip  to  initiate  the  required  action 
(closure  of  the  off-gas  isolation  valve  to  the 
main  stack).  This  action,  however,  is 
automatically  delayed  by  15  minutes.  A  high 
radiation  condition  senMd  by  the  monitor  in 
service  would  provide  sufficient  time  to  take 
corrective  actions.  Since  a  two-hour  AOT  is 
deemed  acceptable  far  instrumentation  in 
systemls]  such  as  the  Reactor  Protection 
System  and  Emergency  Core  Cooling 
Systems,  it  is  appropriate  to  apply  a  two-hour 
AOT  to  tbeaa  radiation  monitors. 
Additionally,  the  NUREG-0123  AOT  of  ooe 
hour  does  not  allow  sufficient  time  to 
perform  required  surveillance  testing  without 
placing  undue  stress  on  the  test  performer. 
The  probability  of  a  plant  transient  (e.g.,  loas 
of  condenser  vacuum)  resulting  from  a  trip  of 
the  coincident  channel  during  surveillance 
testing  is  reduced  since  the  channel  imder 
test  will  only  be  tripped  for  a  small  portion 
of  the  test  intervaL  litis  traiuient  is  bounded 
by  existing  analyses.  Therefore,  this  (Hopoaed 
AOT  will  not  significanUy  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Since  no  physical  change  is  being  made  to 
the  secondary  containment,  or  to  any  systems 
or  components  that  interfece  with  the 
secondary  containment  there  is  no  change  in 
the  prob^ulity  of  any  accident  analyzed  in 
the  UFSAR  (Updated  Final  Safety  Analysis 
Report]. 

The  proposed  rhangw  continues  to  ensure 
the  secondary  containment  requirements 
meet  the  licensing  basis.  Also,  the  proposed 
changes  are  based  on  Standard  Technical 
SpedJfications,  NUREC-1433,  "Standard 
Technical  Specifications  General  Electric 
Plants,  BWR/4,"  Revision  1  guidelines  and 
implement  actions  to  be  taken  when 
secondary  containment  integrity  is  not  met. 


If  secondary  containment  integrity  is  not  met, 
existing  TS  3.7.C  directs  the  plant  to  be 
placed  in  an  operating  condition  where 
secondary  containment  is  not  required,  e.g., 
COLD  SHUTDOWN.  A  four  hour  allowable 
outage  time  is  proposed  which  provides  a 
period  of  time  to  correct  the  problem  that  is 
commensurate  with  the  importance  of 
maintaining  secondary  containment  during 
RUN,  STARTUP/HOT  STANDBY  or  HOT 
SHUTDOWN.  The  secondary  contairunent  is 
not  an  initiator  for  any  accident.  Therefore, 
the  proposed  change  will  not  increase  the 
probability  of  any  previously  analyzed 
accident  This  short  time  period  ensures  that 
the  probability  of  an  accident  requiring 
secondary  containment  integrity  operability 
occurring  during  periods  when  secondary 
containment  integrity  is  inoperable  is 
minimal. 

The  proposed  surveillance  requirement  is 
based  on  the  NUREG-1433  surveillance 
requiring  periodic  confirmation  that  at  least 
one  door  in  each  of  the  double-doored 
accesses  to  the  secondary  containment  is 
closed,  provides  additional  assurance  of 
secondary  contairunent  system  integrity. 
While  this  is  a  deviation  from  NUREG-1433 
(which  requires  that  both  doors  in  each 
access  be  closed  except  for  normal  entry  and 
exit),  it  is  consistent  with  the  ciirrent 
definition  of  Secondary  Containment 
Integrity,  which  requires  that  at  least  one 
door  in  each  access  opening  be  closed. 
Hence,  the  deviation  is  justifiable  and 
represMits  increased  passive  testing  which 
will  provide  increased  awareness  of  plant 
condiitions.  Increased  awareness  of  plant 
conditions  should  reduce  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Since  the  aspects  of  secondary 
containment  integrity  affected  t^  reactor 
building  access  control  are  being  revised  in 
this  proposed  amendment  to  agree  with  the 
allowable  outage  time  allowed  by  NUREG- 
1433  upon  loas  of  secondary  containment 
integrity,  the  change  does  not  involve  a 
significant  incraase  in  the  profaebility  or 
consequences  of  an  accident  previously 
evaluated. 

Since  the  editorial  items  do  not  alter  the 
meaning  or  intent  of  any  requirements,  they 
do  not  involve  a  significant  incraase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  operation  of  Millstone  Nuclear 
Power  Station,  Unit  No.  1,  in  accordance 
with  the  proposed  amendment,  will  not 
create  the  possibility  of  a  new  or  diffsrant 
kind  of  accident  &T>m  any  accident 
previously  evaluated. 

The  proposed  change  to  the  protective 
instrumentation  trip  system  specifications  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  because  they  do  not 
introduce  any  new  operatioiial  modes  or 
physical  modifications  to  the  plant. 

Instnunents  addressed  in  the  proposed  TS 
respond  to  changes  in  the  plant.  The 
proposed  AOTs  provide  a  two-hour  interval 
where  the  instrument  is  inoperable,  yet  the 
TS  LCO  action  statement  is  not  immediately 
entered.  Given  a  single  feilure,  this  could 
impact  the  response  of  the  trip  channel  but 
not  the  initiation  of  the  event.  The  only 
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action  resulting  from  the  AOTs  is  to  perform 
testing  as  required  by  TS.  Spurious  signab 
during  testing  could  initiate  transients  but 
would  be  bounded  by  the  previous  transient 
analyses.  These  tests  do  not  subfect  the 
instruments  to  any  conditions  beyond  their 
design  specifications  and  are  performed  in 
accordance  with  approved  testing  standards. 
This  testing  ensures  equipment  operability 
by  identifying  degraded  conditions,  initiating 
corrective  action  and  properly  reiesting  them. 
Therefore,  the  proposed  TS  changes  will  not 
introduce  a  new  or  different  kind  of  accident 
than  previously  evaluated. 

The  two-hour  instrumentation  AOT  for  the 
Air  Ejector  Off-Cas  System  radiation 
monitors  is  slightly  less  restrictive  than  that 
allowed  by  the  NUREG-0123.  Since  this 
requirement  was  relocated  from  HUREG- 
1433,  there  is  no  corresponding  requirement 
for  comparison.  These  radiation  monitors  are 
arranged  in  a  two-out-of-two  logic;  therefore, 
both  must  trip  to  initiate  the  required  action 
(closure  of  the  off-gas  isolation  valve  to  the 
main  stack).  This  action,  however,  is 
automatically  delayed  by  IS  minutes.  A  high 
radiation  condition  sensiad  by  the  monitor  in 
service  would  provide  sufficient  time  to  take 
corrective  actions.  Since  a  two-hour  AOT  is 
I  acceptable  for  instrumentation  in 
|s|  such  as  the  Reactor  Protection 
System  and  Emergency  Core  Cooling 
Systems,  it  is  appropriate  to  apply  a  two-hour 
AOT  to  these  radiation  monitors. 

The  proposed  changes  to  Millstone  Unit 
No.  1  Technical  Spiecifications  Section  3.7/ 
4.7  and  associated  bases  were  developed 
using  the  guidance  provided  in  the  Standard 
Technical  Specifications.  NUREC-1433. 
"Standard  Technical  Spiecifications  General 
Electric  Plants,  BWR/4."  Revision  1. 
Augmentation  of  the  existing  surveillance 
requirements  by  incorporation  of  an 
additional  NUREC-1433  based  surveillance, 
provides  additional  assurance  of  secondary 
containment  system  integrity.  While  this  is  a 
deviation  from  NUREC-1433  (which  requires 
that  both  doors  in  each  access  be  closed 
except  for  normal  entry  and  exit),  it  is 
consistent  with  the  current  definition  of 
Secondary  Containment  Integrity  whic:h 
requires  that  at  least  one  door  in  each  access 
opening  be  closed.  Hence,  the  deviation  is 
fustifiable  and  represents  increased  passive 
testing  which  will  provide  increased 
awareness  of  plant  conditions.  Increased 
awareness  of  plant  conditions  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  Since  the  proposed  changes  do  not 
significantly  degrade  the  present  level  of 
system  operability  and  add  provisions  from 
NUREG-1433.  the  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Since  the  editorial  items  do  not  alter  plant 
configurations  or  operating  modes,  they  do 
not  create  the  possibility  of  a  new  or  diCferent 
kind  of  accident. 

3.  The  operation  of  Millstone  Nuclear 
Power  Station,  Unit  No.  1.  in  accordance 
with  the  proposed  amendment,  Moll  not 
involve  a  significant  reduction  in  a  margin  of 
taiaty. 

Tbe  protective  instrumentation 
■urveillance  requirements  provide 


verification  of  the  operability  of  the  trip 
system  instrumentation  channels.  In 
addition,  the  channel  that  monitors  the 
identical  Trip  Function  within  the  same  trip 
system  maintains  trip  capability  for  the 
relatively  short  duration  that  the  coincidence 
change  is  in  eCfisct.  This  ensures  that 
protective  instrumentation  reliability  is 
maintained.  The  proposed  change  provides 
for  a  specific  time  period  to  perform  required 
surveillances  on  instrument  channels 
without  tri|>s  present  in  associated  trip 
systems.  This  time  allotment  tends  to 
enhance  the  margin  of  safety  by  decreasing 
the  probability  of  unnecessary  challenges  to 
safety  systems  and  inadvertent  plant 
transients. 

The  profMsed  TS  provide  a  two-hour 
interval  where  the  instrument  is  inoperable, 
yet  the  TS  LCO  action  statement  is  not 
immediately  entered.  If  a  single  failure 
ocmrred  on  the  other  channel  of  tbe  trip 
system  being  tested  and  the  channel  being 
tested  was  not  in  the  tripped  condition,  a 
valid  signal  might  not  provide  the  required 
protective  action.  The  probability  of  an  event 
requiring  initiation  of  the  protective  function 
within  the  proposed  AOT  is  low. 
Additionally,  surveillance  testing  is  not 
generally  performed  on  multiple  sensors 
simultaneously.  So,  other  trip  functions  and 
sensore  remain  operable  and  the  probability 
of  extensive  inoperabilities  affecting  diverse 
trip  fonctions  is  low. 

The  existing  TS  definition  for  Instrument 
Functional  Test  would  be  difficult  to  satisfy 
if  the  LCO  condition  of  tripping  the 
inoperable  channel  was  performed.  A  similar 
problem  of  complying  with  the  Instrument 
Calibration  definition  also  exists.  Moreover, 
the  original  TS  bases  submitted  as  part  of  the 
application  for  Millstone  Unit  No.  1 — s 
Provisional  Operating  License  (dated  October 
7. 1970)  included  recognition  that 
instruments  would  be  inoperable  during 
required  functional  test  and  calibrations. 
Thus,  these  conditions  were  recognized  in 
the  original  design  bases  and  constitute  p«ut 
of  the  licensing  bases  of  the  plant.  NUREG- 
0123  provided  specific  time  frames [,|... AOTs 
addressed  in  the  table  notesl.j  and  specific 
action  statements.  Millstone  Unit  No.  1  AOT 
values  chosen  are  consistent  with  these 
values  and  less  than  those  approved  in 
NUREC-1433  which  had  a  more  deUiled 
study  performed  to  lengthen  the  AOT  value. 

The  only  action  resulting  from  the 
proposed  TS  is  to  perform  testing  as  required 
by  TS.  Spurious  signals  during  testing  could 
initiate  equipment  or  plant  transients  but 
would  be  bounded  by  the  previous  transient 
analysis.  These  tests  do  not  subject  the 
instruments  to  any  conditions  beyond  their 
design  specifications  and  are  performed  in 
8ccordan(»  with  approved  testing  standards. 
This  testing  ensures  equipment  operability 
by  identifying  degraded  conditions,  initiating 
corrective  action  and  properly  retesting  them. 
Therefore,  the  proposed  TS  do  not  involve  a 
significant  reduction  in  a  margin  of  saiiety. 

Tbe  two-hour  instrumentation  AOT  for  the 
Air  Ejector  Off-Cas  System  radiation 
monitors  is  slightly  less  restrictive  than  that 
allowed  by  the  NUREC-0123.  Since  this 
requirement  was  relocated  from  NUREG- 
1433,  there  is  no  corresponding  requirement 


for  comparison.  These  radiation  monitors  are 
arranged  in  a  two-out-of-two  logic:  therefore, 
both  must  trip  to  initiate  the  required  action 
(closure  of  the  off-gas  isolation  valve  to  the 
main  stack).  This  action,  however,  is 
automatically  delayed  by  15  minutes.  A  high 
radiation  condition  sensed  by  the  monitor  in 
service  would  provide  sufficient  time  to  take 
corrective  actions.  Since  a  two-hour  AOT  is 
deemed  acceptable  for  instrumentation  in 
systemls]  such  as  the  Reactor  Protection 
System  and  Emergency  Core  Cooling 
Systems,  it  is  appropriate  to  apply  a  two-hour 
AOT  to  these  radiation  monitors  and  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  addition  of  an  allowable  outage  time 
of  four  hours  for  Secondary  Containment 
Integrity  has  negligible  effect  on  accident 
occurrence  or  consequences.  Since  the 
proposed  change  does  not  involve  the 
addition  or  modification  of  plant  equipment, 
is  consistent  with  the  intent  of  the  existing 
Technical  Specifications,  is  consistent  with 
the  current  industry  practices  as  outlined  in 
NUREG-1433,  (except  for  the  deviation  noted 
above),  and  is  consistent  with  the  design 
basis  of  the  plant  and  the  accident  analysis, 
no  action  will  occur  that  will  involve  a 
significant  reduction  in  a  margin  of  safety. 

Since  the  editorial  items  do  not  alter  the 
meaning  or  intent  of  any  requirements,  they 
do  not  affect  the  margin  of  safety. 

The  hfRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  S0.92(c}  are 
satisHed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Date  of  amendment  requests:  July  28. 
1995.  as  revised  February  21, 1997 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  Technical  Specifications 
(TSs)  to  allow  use  of  credit  for  soluble 
boron  in  spent  fuel  {>ool  criticality 
analyses.  The  licensee's  February  21, 
1997,  submittal  is  a  revision  to  its 
original  amendment  requests  dated  July 
28. 1995.  The  generic  methodology  for 
crediting  soluble  boron  in  spent  fuel 
rack  criticality  analyses  was  approved 


by  the  NRC  on  October  25. 1996. 
However,  because  of  changes  made  to 
the  generic  methodology  as  a  result  of 
comments  from  the  NRC  staff,  it  was 
necessary  for  NSP  to  revise  its  original 
amendment  requests.  In  addition,  the 
licensee  has  revised  its  request  by 
eliminating  the  proposed  relocation  of 
the  spent  fuel  pool  operating  limits  to 
the  Unit  1  core  operating  limits  report 
and  will  retain  these  limits  in  the  TSs. 

The  licensee's  original  application  for 
amendments  was  published  in  the 
Federal  Register  on  September  23. 1996, 
(61  FR  49800). 

Basis  for  proposed  no  significant 
bazQrds  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  amendment[s]  will  not 
involve  a  si^iificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

There  is  no  increase  in  the  probability  of 
a  fuel  assembly  drop  accident  in  the  spent 
fuel  pool  when  considering  the  presence  of 
soluble  boron  in  the  spent  fuel  pool  water  for 
criticality  control.  The  handling  of  the  fuel 
assemblies  in  tbe  spent  fuel  pool  has  always 
been  performed  in  borated  water. 

The  criticality  analysis  showed  the 
consequences  of  a  foel  assembly  drop 
accident  in  the  spent  fuel  pool  are  not 
affected  when  considering  the  presence  of 
soluble  boron. 

There  is  no  increase  in  the  probability  of 
the  accidental  misloading  of  sftent  fiiel 
assemblies  into  the  spent  fuel  pool  racks 
when  considering  the  presence  of  soluble 
boron  in  the  pool  water  for  criticality  control. 
Fuel  assembly  placement  will  continue  to  be 
controlled  piusuant  to  approved  foel 
handling  procedures  and  will  be  in 
accordance  with  the  Technical  Specification 
spent  fuel  rack  storage  configuration 
limitations.  The  addition  of  the  spent  foel 
pool  storage  configuration  surveillance  in 
proposed  Specification  4.20  will  provide 
increased  assurance  that  a  spent  fuel  pool 
inventory  verification  will  be  completed  in  a 
timely  manner  after  completion  of  a  foel 
handling  campaign  in  the  spent  foel  pool. 

There  is  no  increase  in  the  consequences 
of  tbe  accidental  misloading  of  spent  foel 
assemblies  into  the  spent  foel  pool  racks 
because  criticality  analyses  demonstrate  that 
the  pool  will  remain  subcritical  following  an 
accidental  misloading  if  the  pool  contains  an 
adequate  boron  concentration.  The  proposed 
Technical  Specifications  limitations  will 
ensure  that  an  adequate  spent  foel  pool  boron 
concentration  will  be  maintained. 

There  is  no  increase  in  the  probability  of 
the  loss  of  normal  cooling  to  the  spent  foel 
pool  water  when  considering  the  presence  of 
soluble  boron  in  the  pool  water  for 
subcriticality  control  since  a  high 
concentration  of  soluble  boron  has  always 
been  maintained  in  the  spent  foel  pool  water. 

A  loss  of  normal  cooling  to  the  spent  foel 
pool  water  causes  an  increase  in  the 


temperature  of  the  water  passing  through  the 
stored  foel  assemblies.  This  causes  a  decrease 
in  water  density  which  would  result  in  a 
decrease  in  reactivity  when  Boraflex  neutron 
absorber  panels  are  present  in  the  racks. 
However,  since  Boraflex  is  not  considered  to 
be  present,  and  the  spent  foel  pool  water  has 
a  high  concentration  of  boron,  a  density 
decrease  causes  a  positive  reactivity  addition. 
However,  the  additional  negative  reactivity 
provided  by  the  proposed  1800  ppm  boron 
concentration  limit,  above  that  provided  by 
the  concentration  required  to  maintain  Kcfr 
less  than  or  equal  to  0.95  (750  ppm),  will 
compensate  for  the  increased  reactivity 
which  could  result  frtim  a  loss  of  spent  fuel 
pool  QDoling  event.  Because  adequate  soluble 
boron  will  be  maintained  in  the  spent  foel 
pool  water,  the  consequences  of  a  loss  of 
normal  cooling  to  the  spent  fuel  pool  will  pot 
be  increased. 

Therefore,  based  on  the  conclusions  of  the 
above  analysis,  the  proposed  changes  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendmentls)  will  not 
create  the  possibility  of  a  new  or  difforent 
kind  of  accident  from  any  accident 
previously  analyzed. 

Spent  foel  handling  accidents  are  not  new 
or  different  types  of  accidents,  they  have 
been  analyzed  in  Section  14.5.1  of  the 
UpKiated  Safety  Analysis  Report 

Criticality  accidents  in  the  spent  foel  pool 
are  not  new  or  different  types  of  accidents, 
they  have  been  analyzed  in  the  Updated 
Safety  Analysis  Report  and  in  Criticality 
Analysis  reports  associated  with  specific 
licensing  amendments  for  foel  enrichments 
up  to  5.0  weight  percent  U-235. 

The  I^rairie  Island  Technical  S(>ecifications 
currently  contain  limitations  on  the  spent 
foel  (K>ol  boron  concentration.  Ctirrent 
Specification  3.8.E.2,  which  covers  the 
storage  of  restricted  foel  assemblies  in  an 
unverified  condition,  and  Specification 
3.8.B.1.C  for  the  loading  of  foel  assemblies 
into  a  cask  in  the  spent  fuel  pool,  contain 
requirements  for  spent  foel  pool  boron 
concentration.  The  actual  boron 
concentration  in  the  spent  foel  pool  has 
always  been  kept  at  a  higher  value  for 
refoeling  purposes.  New  Specification  3.8.E.2 
establishes  new  boron  concentration 
requirements  for  the  spent  foel  pool  water 
consistent  with  the  results  of  the  new 
criticality  analysis  (Exhibit  E  [of  the  February 
21, 1997,  submittal]). 

Since  soluble  boron  has  always  been 
maintained  in  the  spent  foel  pool  water,  and 
is  currently  required  by  Technical 
Specifications  under  some  circumstances,  the 
implementation  of  this  new  requirement  will 
have  little  effect  on  normal  pool  operations 
and  maintenance.  The  implementation  of  the 
proposed  new  limitations  on  the  spent  foel 
pool  boron  concentration  will  only  result  in 
increased  sampling  to  verify  boron 
concentration.  This  increased  sampling  will 
not  create  the  possibility  of  a  new  or  diffierant 
kind  of  accident 

Because  soluble  boron  has  always  been 
present  in  the  spent  foel  pool  and  is  required 
by  current  Technical  Specifications  as 
discussed  above,  a  dilution  of  the  spent  fuel 


pool  soluble  boron  has  always  been  a 
possibility.  However,  it  was  shown  in  the 
spent  foel  pool  dilution  evaluation  (Exhibit 
D  [of  the  February  21, 1997,  submittal))  that 
a  dilution  of  the  Prairie  Island  spent  foel  pool 
which  could  reduce  the  rack  K,rr  to  less  than 
0.95  is  not  a  credible  event  Therefore,  the 
implementation  of  new  limitations  on  the 
spent  foel  pool  boron  concentration  will  not 
result  in  the  possibility  of  a  new  kind  of 
accident. 

Revised  Specifications  3.8.E.1,  5.6.A.l.d 
and  5.6.A.l.e  continue  to  specify  the 
requirements  for  the  spent  foel  rack  storage 
configurations,  the  only  significant  changes 
relate  to  the  criteria  for  determining  the 
storage  configiiration.  Since  the  proposed 
spent  foel  pool  storage  configuration 
limitations  will  be  similar  to  those  currently 
in  the  Prairie  Island  Technical  Sftecifications. 
the  new  limitations  will  not  have  any 
significant  effect  on  normal  spent  foel  pool 
operations  and  maintenaiu:e  and  will  not 
create  any  possibilify  of  a  new  or  different 
kind  of  accident  Verifications  will  continue 
to  be  performed  to  ensure  that  the  sp>ent  foel 
pool  loading  configuration  meets  sf>ecified 
requirements. 

As  discussed  above,  the  proposed  changes 
will  not  create  the  possibilify  of  a  new  or 
different  kind  of  accident  There  is  no 
significant  change  in  plant  configuration, 
equipment  design  or  equipment  The 
accident  analysis  in  the  Updated  Safefy 
Analysis  Report  remains  twunding. 

3.  The  proposed  amendment(s)  will  not 
involve  a  significant  reduction  in  the  margin 
of  safefy. 

The  Technical  Specification  changes       . 
proposed  by  this  License  Amendment 
Request  and  the  resulting  spent  foel  storage 
operating  limits  will  provide  adequate  safety 
margin  to  ensure  that  the  stored  fuel 
assembly  array  will  always  remain 
subcriticaL  Those  limits  are  tiased  on  a  plant 
specific  criticalify  analysis  (Exhibit  E) 
performed  in  accordance  [with]  the 
Westinghouse  spent  foel  rack  criticalify 
analysis  methodology  described  in  Reference 
4  [in  Exhibit  A  of  the  February  21, 1997, 
submittal]. 

While  the  criticalify  analysis  utilized  credit 
for  soluble  boron,  a  storage  configuration  has 
been  defined  using  a  95/95  K^n  calculation  to 
ensure  that  the  spent  foel  rack  Ken  will  be 
less  than  1.0  with  no  soluble  boron.  Soluble 
boron  credit  is  used  to  ofibet  uncerEainties, 
tolerances  and  off-normal  conditions  and  to 
provide  subcritical  margin  such  that  the 
spent  foel  pool  Kcfr  is  maintained  less  than 
or  equal  to  0.95. 

The  loss  of  substantial  amounts  of  soluble 
boron  frtim  the  spent  foel  pool  which  could 
lead  to  exceeding  a  Ken  of  0.95  has  been 
evaluated  (Exhibit  D)  and  shown  to  be  not 
credible. 

The  evaluations  in  Exhibit  D,  which  show 
that  the  dilution  of  the  spent  foel  pool  boron 
concentration  from  1800  ppm  to  750  ppm  is 
not  credible,  combined  with  the  95/95 
calculation,  which  shovirs  that  the  spent  foel 
rack  ICetr  will  remain  less  than  1.0  when 
flooded  with  unborated  water,  provide  a 
level  of  safety  comparable  to  the  conservative 
criticalify  analysis  methodology  required  by 
References  1,  2  and  3  [in  Exhibit  A  of  the 
February  21,  1997,  submittal). 


(Ml 
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Therefore,  the  proposed  changes  in  this 
license  amendmept  will  not  result  in  a 
significant  reduction  in  the  plant's  margin  of 
safety. 

Based  on  the  evaluation  above,  and 
pursuant  to  10  CFR  50,  Section  50.91, 
Northern  States  Power  Company  has 
determined  that  operation  of  the  Prairie 
bland  Nuclear  Generating  Plant  in 
accordance  with  the  proposed  license 
amendment  request  does  not  involve  any 
significant  hazards  considerations  as  defined 
by  NRC  regulations  in  10  CFR  50.  Section 
50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  ap{)ear$  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall.  Minneapolis, 
Minnesota  55401 

Attorney  for  licensee:  Jay  Silbeig,  Esq., 
Shaw,  Pittman,  Potts,  and  Trowbridge, 
2300  N  Street,  NW,  Washington,  DC 
20037 

NRC  Project  Director:  John  N.  Hannon 

Pacific  Gas  and  Electric  Company, 
Docket  Noa.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Noa. 
1  anid  2,  San  Luis  Obispo  County. 
California 

Date  of  amendment  requests: 
February  14, 1997 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  (DCPP)  Unit  Nos.  1 
and  2  to  revise  the  surveillance 
fi^uencies  from  at  least  once  every  18 
months  to  at  least  once  per  refueling 
interval  (nominally  24  months)  for  8 
slave  relay  tests.  20  electrical  system 
tests  and  1  electrical  TS  Bases  change, 
and  5  miscellaneous  tests. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
cooaequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  surveillance  interval 
increase  to  24  months  do  not  alter  the  intent 
or  method  by  which  the  inspections,  tests,  or 
verifications  are  conducted:  do  not  alter  the 
way  any  structure,  system,  or  component 
functions:  and  do  not  change  the  manner  in 
which  the  plant  is  operated. 

The  surveillance,  maintenance,  and 
openting  histories  indicate  that  the 


equipment  will  continue  to  perform 
satisfactorily  with  longer  surveillance 
intervals.  Few  surveillance  and  maintenance 
problems  were  identified.  No  problems  have 
recurred  following  identification  of  root 
causes  and  implementation  of  corrective 
actions. 

There  are  no  known  mechanisms  that 
would  significantly  degrade  the  performance 
of  the  evaluated  equipment  during  normal 
plant  operation.  All  potential  time  related 
degradation  mechanisms  have  insignificant 
effects  in  the  timefirame  of  interest  (24 
months  -•■25  percent,  or  30  months).  Based  on 
the  past  performance  of  the  equipment,  the 
probability  or  consequences  of  accidents 
would  not  be  significantly  affected  by  th^ 
proposed  surveillance  interval  increases. 

[feletion  of  the  phrase  "during  shutdown" 
for  the  applicable  electrical  TS  will  not  alter 
the  intent  or  method  by  which  the 
inspections,  tests,  or  verifications  are 
conducted:  nor  alter  the  way  any  structure, 
system,  or  component  functions.  DCPP  has 
administrative  programs  in  place  which 
require  evaluation  of  risk  and  suitability  of 
surveillance  and  maintenance  activities  to 
ensure  that  performance  during  plant 
operation  does  not  adversely  affect  safsty. 

The  administrative  change  for  one  PORV 
TS  regarding  charmel  calibration  only 
maintains  the  existing  surveillance 
finequency.  This  revision  does  not  alter  the 
intent  or  method  by  which  the  inspections, 
tests,  or  verifications  are  conducted;  nor  alter 
the  way  any  structure,  system,  or  component 
functions. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

For  the  proposed  TS  changes  involving 
surveillance  interval  increases  to  24  months, 
the  surveillance  and  maintenance  histories 
indicate  that  the  equipment  will  continue  to 
effectively  perform  its  design  function  over 
the  longer  operating  cycles.  Additionally,  the 
increased  stirveillance  intervals  do  not  result 
in  any  physical  modi^cations.  affect  safety 
function  performance  or  the  manner  in 
which  the  plant  is  opentad,  or  alter  the 
intent  or  method  by  which  surveillance  tests 
are  performed.  No  problems  have  reciirred 
following  identification  of  root  causes  and 
implementation  of  corrective  actions.  All 
identified  potential  time  related  degradations 
have  insignificant  effects  in  the  timeframe  of 
interest.  The  proposed  surveillance  interval 
increases  would  not  affect  the  type  of 
accident  possible. 

Deletion  of  the  phrase  — during 
shutdown —  for  the  applicable  electrical  TS 
does  not  result  in  any  physical  modifications, 
affisct  safety  function  performaix:e  or  the 
manner  in  which  the  plant  is  operated,  or 
alter  the  intent  or  method  by  which 
surveillance  tests  are  performed.  DCPP  has 
administrative  programs  in  place  which 
require  evaluation  of  risk  and  suitability  of 
surveillance  and  maintenance  activities  to 
ensure  that  performance  during  plant 
operation  does  not  adversely  affect  safety. 


The  administrative  change  for  one  PORV 
TS  regarding  channel  calibration  only 
maintains  the  existing  surveillance 
frequency.  This  revision  does  not  result  in 
any  physical  modifications,  affect  safety 
performance  or  the  manner  in  which  the 
plant  is  operated,  er  alter  the  intent  or 
method  by  which  surveillance  tests  are 
performed. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

For  the  proposed  TS  changes  involving 
surveillance  interval  increases  to  24  months, 
evaluation  of  historical  surveillance  and 
maintenance  data  indicates  there  have  been 
few  problems  expterienced  with  the  evaluated 
equipment.  There  are  no  indications  that 
potential  problems  would  be  cycle  ength 
dependent  or  that  potential  degradation 
would  be  significant  for  the  timeframe  of 
interest:  therefore,  increasing  the  surveillance 
interval  will  have  little,  if  any,  impact  on 
safety.  There  is  no  safety  analysis  impact 
since  these  changes  will  have  no  effiect  on 
any  safety  limit,  protection  system  setpoint. 
or  limiting  condition  for  operation,  and  there 
are  no  hardware  changes  that  would  impact 
existing  safety  analysis  acceptance  criteria. 
Safety  margins  would  not  be  significantly 
affected  by  the  proposed  surveillance  interval 
increases. 

Deletion  of  the  phrase  "during  shutdown" 
for  the  applicable  electrical  TS  has  no  safety 
analysis  impact  since  these  changes  will  have 
no  effect  on  any  safety  limit,  protection 
system  setp>oint.  or  limiting  condition  for 
operation,  and  there  axe  no  hardware  changes 
that  would  impiact  existing  safety  analysis 
acceptance  criteria.  DCPP  has  administrative 
programs  in  place  which  require  evaluation 
of  risk  and  suitability  of  surveillance  and 
maintenance  activities  to  ensure  that 
performance  during  plant  operation  does  not 
adversely  affact  safety. 

The  administrative  change  for  one  PORV 
TS  regarding  channel  calibration  only 
maintains  the  existing  surveillance 
frequency.  This  revision  has  no  safety 
analysis  impMct. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442,  San 
Francisco,  California  94120 


A/HC  i^)ecf  ZJirertor:  William  H. 
Bateman 

Portland  General  Electric  Company,  et 
aL,  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request:  January 
16, 1997,  as  supplemented  February  24, 
1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
pre-operational  testing  and  load 
handling  of  spent  fuel  transfer  and 
storage  casks  in  the  Trojan  Fuel 
Building. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 

The  prop>osed  changds  would  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  With  the  permanent  cessation  of 
operations  at  the  Trojan  Plant,  the  number  of 
potential  accidents  was  reduced  to  those 
typ>e8  of  accidents  associated  with  the  storage 
of  irradiated  fuel  and  radioactive  waste 
storage  and  handling.  Additional  events  were 
postulated  for  decommissioning  activities 
due  to  the  difference  in  the  typies  of  activities 
that  were  to  be  i>erformed.  The  p>ostulated 
accidents  described  in  the  Defueled  Safety 
Analysis  Report  (DSAR)  are  generally 
classified  as:  1)  radioactive  release  fiom  a 
subsystem  or  compwnent,  2)  fuel  handling 
accident,  and  3)  loss  of  spent  fuel  decay  heat 
removal  capability.  The  postulated  events 
described  in  the  Decommissioning  Plan  ara 
grou[>ed  as:  1)  decontamination, 
dismantlement,  and  materials  handling 
events,  2)  loss  of  support  systems  (ofEsita 
pwwer,  cooling  water,  and  compressed  air).  3) 
fire  and  explosions,  and  4)  external  events 
(earthquake,  external  flooding,  tornadoes, 
extreme  winds,  volcanoes,  lightning,  toxic 
chemical  release).  These  typ>es  of  accidents 
are  discussed  below. 

Radioactive  release  from  a  subsystem 
or  component  involves  failure  of  a 
radioactive  waste  gas  decay  tank 
(WGDT)  or  failure  of  a  chemical  and 
volume  control  system  holdup  tank 
(HUT).  For  a  {allure  of  a  WGDT,  the 
radioactive  contents  are  assumed  to  be 
principally  noble  gases  krypton  and 
xenon,  the  particulate  daiij^ters  of  some 
of  the  krypton  and  xenon  isotopes,  and 
trace  quantities  of  halogens.  For  the 
failure  of  a  HUT,  the  assumptions  were 
full  power  operation  with  1 -percent 
failed  fuel,  40  weeks<elapsed  since 
power  operation,  and  60,000  gallons  of 
120°F  liquid  released  over  a  2-hour 
period.  However,  the  WGDTs  and  HUTs 
are  no  longer  active  and  have  been 
drained.  Therefore,  pre-operational 
testing  and  load  handling  activities 


cannot  increase  the  probability  of 
occurrence  of  a  ^lure  of  a  WGDT  or 
HUT.  Since  the  failure  of  a  WGDT  or 
HUT  is  no  longer  credible,  the 
consequences  of  failure  of  a  WGDT  or 
HUT  cannot  significantly  increase  as  a 
result  of  pre-operational  testing  and 
load  handling. 

The  fuel  handling  accident  involves  a 
stuck  or  dropped  fuel  assembly  that 
results  in  damage  of  the  cladding  of  the 
fuel  rods  in  one  assembly  and  the 
release  of  gaseous  fission  products.  Pre- 
operational testing  and  load  handling  do 
not  involve  the  movement  of  irradiated 
fuel.  A  dununy  assembly  will  be  used 
for  fit-up  testing.  The  fuel  handling 
equipment  will  be  the  same  as 
previously  analyzed  with  the  exception 
of  special  tools  that  may  be  used  to 
manipulate  the  dummy  fuel  assembly. 
These  special  tools  will  be  similar  in 
size  and  weight  to  other  tools  used  for 
imderwater  manipulation,  and 
theref(»e,  would  not  present  a  new 
hazard.  In  addition,  the  same 
administrative  controls  and  physical 
limitations  imposed  on  any  fuel 
handling  operation  will  be  used  for  pre- 
operational testing  and  load  handling. 
Thus,  there  is  no  increase  in  the 
probability  of  occurrence  of  a  fuel 
handling  accident  over  what  would  be 
expected  for  any  routine  fuel  handling 
operation.  If  a  dimuny  fuel  assembly 
were  dropped  in  the  spent  fuel  pool, 
then  only  one  fuel  assembly  could  be 
damaged.  Therefore,  the  consequences 
of  a  dummy  fuel  assembly  drop  would 
be  the  same  as  the  consequences  of  the 
analysis  described  in  the  DSAR. 
Therefore,  the  consequences  of  a 
dtunmy  fuel  assembly  drop  are  not 
significantly  increased  as  a  result  of  pre- 
operational testing  and  load  handling. 

The  loss  of  spent  fuel  decay  heat 
removal  capability  involves  the  loss  of 
forced  spent  fuel  cooling  with  and 
without  concurrent  spent  fuel  pool 
(SFP)  inventory  loss.  The  only 
requirement  to  assume  adequate  decay 
heat  removal  capability  for  the  sf>ent 
fuel  is  to  maintain  the  water  level  in  the 
SFP  so  that  the  spent  fuel  assemblies 
remain  covered  (i.e.,  the  capability  to 
makeup  water  to  the  SFP  must  be 
available  when  required).  The  potential 
events  that  could  result  in  a  loss  of 
spent  fiiel  decay  heat  removal  capability 
include  external  events  (explosions, 
toxic  chemicals,  fires,  ship  collision 
with  the  intake  structure,  oil  or 
corrosive  liquid  spills  in  the  river, 
cooling  tower  colfapse,  seismic  events, 
severe  meteorological  events),  and 
internal  events,  including  SFP  makeup 
water  system  malfimctions.  Pre- 
operational testing  and  load  handling 
will  not  require  the  use  of  explosive 


materials,  toxic  chemicals,  or  flammable 
materials.  The  probability  of  other 
external  events  (e.g.,  cooling  tower 
collapse)  would  be  unaffected  by  the 
pre-operational  testing  and  load 
handling  activities  inside  the  fuel  " 
building.  Pre-operational  testing  and 
load  handling  activities  will  not  directly 
interface  with  the  SFP  makeup  water 
systems,  and  therefore  could  not  affect 
their  probability  of  failure.  The  safe  load 
path  and  handling  height  limitations 
%vill  ensure  that  a  load  drop  does  not 
adversely  affact  the  SFP  or  makeup 
water  systems.  Therefore,  there  is  no 
significant  increase  in  the  probability  of 
a  loss  of  spent  fuel  decay  heat  removal 
capability.  There  are  no  credible  adverse 
consequences  of  the  loss  of  spent  fuel 
decay  heat  removal  as  the  DSAR        * 
demonstrates  that  adequate  time  is 
available  to  establish  a  source  of 
makeup  water  to  the  SFP  such  that 
uncovering  the  fuel  and  an  actual  loss 
of  spent  fuel  cooling  is  not  credible.  The 
postulated  events  that  could  affect  the 
SFP  (liner  tear/breach  and  heavy  load 
drop)  do  not  have  a  significant  adverse 
effect.  In  addition,  establishment  of  the 
makeup  water  path  and  recovery  of 
spent  fiiel  cooling  would  not  be  affected 
because  postulated  off-normal  events 
and  accidents  could  not  affact  the 
capability  to  provide  makeup  water  to 
the  SIT  by  various  water  sources. 
Therefore,  pre-operational  testing  and 
load  handling  cannot  significantly 
increase  the  consequences  of  the  loss  of 
spent  fuel  decay  heat  removal. 
The  events  postulated  in  the 
Decommissioning  Plan  are  similar  to  the 
DSAR  with  the  exception  of 
decontamination,  dismantlement,  and 
materials  handling  events. 
Decontamination  events  involve  gross 
liquid  leakage  from  in-situ 
decontamination  equipment  or 
accidental  spraying  of  liquids 
containing  concentrated  contamination. 
Dismantlement  events  include 
segmentation  of  components  and 
structures,  or  removal  of  concrete  by 
rock  splitting,  explosives,  or  electric 
and/or  pneumatic  hammers. 
Dismantlement  events  potentially  result 
in  airborne  contamination.  Materials 
handling  events  involve  dropping 
contaminated  components,  concrete 
rubble,  or  filters  or  packages  of 
particulate  materials.  PTe-op>erational 
testing  and  load  handling  activities  are 
material  handling  activities  and  are 
therefore,  within  the  bounds  of  the 
existing  analysis.  Therefore,  the 
probability  and  consequences  of 
decontamination,  dismantlement,  and 
materials  handling  events  would  not  be 
significantly  incrrased. 
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Based  on  the  above,  the  pre- 
o(>erational  testing  and  load  handling 
activities  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  prop>osed  changes  would  not 
create  the  possibility  of  a  new  or 
difierent  kind  of  accident  from  any 
accident  previously  evaluated.  As 
described  in  the  licensee's  safety 
evaluation  of  the  proposed  pre- 
operational testing  and  load  handling 
activities,  no  types  of  off-normal  events/ 
accidents  were  determined  to  have 
radiological  consequences  greater  than 
currently  evaluated  in  the  DSAR  and 
Decommissioning  Plan. 

The  postulated  dummy  fuel  assembly 
drop  is  considered  the  same  type  or 
kind  of  event  as  the  previously  analyzed 
fuel  handling  accident,  mainly  because 
the  initiator  for  this  postulated  event  is 
the  same  (i.e.,  a  (non-specified)  failure 
of  the  fuel  handling  equipoient  or  the 
fuel  handling  bridge  crane.  During  pre- 
operational testing  and  load  handling,  a 
dummy  fuel  assembly  could  be  dropped 
in  the  SFP  or  the  cask  loading  pit.  As 
the  cask  loading  pit  is  similar  in 
construction  to  the  SFP  and  the  cask 
loading  pit  will  be  flooded  with  borated 
water  of  the  same  concentration  as  the 
SFP,  the  differences  between  the  two 
events  are  negligible  and  the  two  events 
may  be  considered  the  same  type  or 
kind  of  accident  Therefore  the  dummy 
fuel  assembly  drop  is  not  a  new  or 
different  type  or  kind  of  accident. 

The  postulated  transfer  cask  drop  or 
mishandling  event  is  similar  to  a 
materials  handling  event  Therefore,  the 
consequences  of  a  transfer  cask  drop  or 
mishandling  event  would  not  represent 
a  new  or  difiierent  type  or  kind  of 
accident. 

Based  on  the  above,  the  pre- 
operational testing  and  load  handling 
activities  do  not  create  the  possibility  of 
a  new  or  difiierent  kind  of  accident. 

The  proposed  changes  do  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  The  Trojan  Permanently 
Defiieled  Technical  Specifications 
(PDTS)  contain  four  limiting  conditions 
of  operation  that  address  SFP  water 
level,  SFP  boron  concentration,  SFP 
temperature,  and  SFP  load  restrictions. 
These  PDTS  will  remain  in  effect  as 
long  as  spent  fuel  is  stored  in  the  SFP, 
which  is  in  accordance  with  their 
applicabihty  statements.  The  pre- 
operational testing  and  load  handling 
activities  will  not  affect  these  PDTS  or 
their  bases. 

The  cask  loading  pit  (CLP)  is 
immediately  adjacent  to  the  SFP.  The 
gate  between  the  CLP  and  the  SFP  may 
be  opened  to  allow  a  dummy  fuel 


assembly  to  moved  from  the  spent  fiiel 
storage  racks  in  the  SFP  to  the  basket  in 
the  CLP.  Opening  the  gate  will  allow 
bee  exchange  of  water  between  the  CLP 
and  the  SFP.  The  water  in  the  CLP  must 
be  at  essentially  the  same  level,  boron 
concentration,  and  temperature  as  the 
SFP  prior  to  the  first  opening  of  the  gate 
to  ensure  that  the  limited  conditions  of 
operation  are  continuously  satisfied  for 
the  SFP.  Therefore,  the  CLP  will  be 
initially  filled  to  about  the  same  level  as 
the  SFP  with  water  that  is  about  the 
same  boron  concentration  and 
temperature  as  the  SFP.  With  these 
precautions,  the  limiting  conditions  of 
operation  for  SFP  level,  boron 
concentration,  and  temperature  will  be 
continuously  maintained  and  the 
margin  of  safety  will  be  unaffected. 
Pre-operational  testing  and  load 
handling  activities  will  involve  lifting 
and  moving  heavy  loads  (e.g.,  transfer 
casks).  Loads  that  will  be  carried  over 
fuel  in  the  SFP  racks  and  the  heights  at 
which  they  may  be  carried  will  be 
limited  in  accordance  with  LCO  3.1.4, 
"Spent  Fuel  Pool  Load  Restrictions,"  in 
such  a  way  as  to  preclude  impact 
energies  over  240,000  in-lbs.  With  this 
precaution,  the  limiting  condition  of 
operation  pertaining  to  load  restrictions 
over  the  SFP  will  be  satisfied  for  fuel 
stored  in  the  SFP  racks  and  the  margin 
of  safety  will  be  unafiiscted.  The  safe 
load  path  for  heavy  loads  being  lifted 
and  moved  outside  the  SFP  will  be 
located  sufficiently  far  from  the  SFP  as 
to  not  have  an  adverse  effect  on  the  SFP 
in  the  unlikely  event  of  a  load  drop.  In 
addition,  the  mechanical  stops  and 
electrical  interlocks  on  the  fuel  building 
overhead  crane  will  provide  additional 
assurance  that  heavy  loads  are  not 
carried  over  the  fuel  in  the  SFP  racks. 

Based  on  the  above,  the  pre- 
operational testing  and  load  handling 
activities  will  not  reduce  the  margin  of 
safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
propoaes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151, 
Portland.  Oregon  97207 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

Attorney  for  licensees:  Leonard  A. 
Cirard,  Eaq.,  Portland  General  Electric 
Company,  121  S.W.  Salmon  Street. 
Portland,  Or^on  97204 

NRR  Profect  Director  Seymour  H. 
Weiss 


Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  January 
2,  1997 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
a  change  to  the  current  functional 
testing  frequency  for  Inservice 
Inspection  of  American  Society  of 
Mechanical  Engineera  Code  Class  1,2, 
and  3  pumps  and  valves  fitim  the 
current  monthly  to  a  quarterly  testing 
frequency. 

Basis  for  proposisd  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  5l).91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increaae  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed? 

Response:  Operation  of  Indian  Point  3  in 
accordance  with  the  proposed  license  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  involve  no 
hardware  changes,  no  changes  to  the 
operation  of  any  systems  or  components,  and 
no  changes  to  existing  structures.  10  CFR 
50.55a(g)  requires  that  safety  related 
components  (e.g.  -  pumps  and  valves)  be 
tested  according  to  the  requirements  of 
Section  XI  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler  and 
Pressure  Vessel  Code  (Code)  and  applicable 
addenda.  The  revision  of  functional  test 
frequencies  for  pumps  and  valves,  which  are 
categorized  as  Code  Class  1 ,  2,  or  3,  from  a 
monthly  to  a  quarterly  test  interval  is 
consistent  with  NRC  guidance  provided  in 
NUREG-1366  and  in  accordance  with 
recommended  test  intervals  in  the  ASME 
Code.  These  changes  mil  reduce  component 
degradation  resulting  frnm  unnecessary  tests 
and  provide  better  system  availability  bom 
not  having  to  remove  a  system/component 
&t>m  operability  while  performing  a 
surveillance.  Such  changes  will  not  alter  the 
probability  or  consequences  of  any 
previously  analyzed  accidents. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  difSarent 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response:  The  proposed  change  does  not 
create  the  possibility  of  a  new  or  difCsrent 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  are  procedural  in 
nature  concerning  the  functional  testing 
frequencies  of  pumps  and  valves  that  have 
historically  shown  a  high  percentage  of 
successfully  meeting  surveillance 
requirements.  The  methodology  of  testing 
these  pumps  and  valves  will  remain 
unchanged.  The  proposed  changes,  while 
slightly  increasing  the  possibility  of  an 
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undetected  pump  or  valve  defect,  will  not 
create  a  new  or  unevaluated  accident  or 
operating  condition. 

(3)  Does  the  proposed  license  amendment 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  The  proposed  license 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  are  in  accordance 
with  recommendations  provided  by  the  NRC 
regarding  the  improvement  of  Technical 
Specifications.  These  changes  will  result  in 
the  perpetuation  of  current  safety  margins 
while  reducing  the  testing  burden  and 
decreasing  equipment  degradation. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
lOO-Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Acting  Director 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  February 
11, 1997 

Description  of  amendment  request: 
The  proposed  change  to  Hope  Creek 
Tecfainical  Specification  (TS)  Sections  3/ 
4.8.1  "A.C.  Sources,"  6.8  "Procedures 
and  Programs."  and  the  Bases  for 
Section  3/4.8,  "Electrical  Power 
Systems,"  would  include:  1)  the 
relocation  of  existing  surveillance 
requirements  related  to  diesel  fuel  oil 
chemistry;  2)  the  introduction  of  a  new 
program  under  TS  6.8.4.e,  "Diesel  Fuel 
Oil  Testing  Program;"  3)  revisions  to  the 
TS  Bases  for  Section  3/4.8  to 
incorporate  information  associated  with 
the  TS  changes;  and  4)  editorial  changes 
to  implement  required  corrections. 

Basis  for  proposed  no  significant 
hazards  constderation  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  involve:  1)  no 
hardware  changes;  2)  no  significant  changes 
to  the  ofieration  of  any  systems  or 
components  in  normal  or  accident  operating 


conditions;  and  3)  no  changes  to  existing 
structures,  systems  or  components.  Therefore 
these  changes  will  not  increase  the 
probabihty  of  an  accident  previously 
evaluated. 

EstabUshment  of  (Emergency  Diesel 
Generator)  EDG  fiiel  oil  testing  requirements 
in  TS  6.8.4.e  is  a  change  that  is  consistent 
with  changes  made  in  the  improved  STS 
[Standard  Technical  Specifications]  as 
contained  in  Specification  5.5.10  of  that 
document.  These  changes  establish  a  new 
requirement  to  test  for  particulates  in  the 
EDG  fuel  oil.  but  establish  a  92  day  test 
frequency  (as  opposed  to  31  days  in  the 
improved  STS)  and  a  3.0  micron  acceptance 
criteria  (as  opposed  to  0.8  micron  in  the 
improved  STS)  for  particulate  testing.  IPubUc 
Service  Electric  and  Gas  Com()any|  PSE&G 
concludes  that  these  changes  are  acceptable 
based  upon  past  EDG  fuel  oil  tests  for 
particulates  and  acceptable  performance  of 
the  EDG  with  5.0  micron  filters.  In  addition, 
PSE&G  will  utilize  more  objective  test  criteria 
for  water  and  sediment  in  the  EDG  fuel  oil 
than  established  by  the  "clear  and  bright" 
acceptance  criteria  contained  in  the 
improved  STS. 

Since  the  EDG  fuel  oil  will  still:  1)  meet  all 
of  the  requirements  established  for  fuel  oil 
specified  in  the  improved  STS;  and  2)  retain 
the  capability  to  mitigate  the  consequences  of 
accidents  described  in  the  [Hope  Cieek 
Generating  Station]  HC  Safety  Analysis 
Report,  the  proposed  changes  were 
determined  to  be  justified.  Based  on 
established  fuel  oil  quality  history,  the 
proposed  testing  methods  and  frequencies 
will  not  significantly  decrease  confidence  in 
fiiel  oil  quality  and  EDG  operabiUty,  nor  will 
they  have  any  negative  effect  on  established 
plant  practices  in  regards  to  the  testing  of 
EDG  fuel  oil.  Therefore,  these  changes  will 
not  involve  a  significaiA  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

The  revisions  proposed  to  the  TS  Bases  are 
being  made  to  provide  additional  information 
supporting  the  proposed  EDG  TS.  With  the 
approval  of  the  proposed  TS  changes,  the 
associated  Bases  changes  would  be  editorial 
in  nature.  Therefore,  these  changes  mil  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

In  addition,  the  proposed  change  to 
[Limiting  Condition  for  Operation)  LCO 
3.8.1.1.  ACTION  c.  is  considered  to  be 
editorial  in  nature  and  will  not  result  in  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fivm  any  accident  previously 
evaluated. 

The  HC  EDGs  are  designed  to  mitigate  the 
consequences  of  accidents  by  providing 
electrical  power  to  safety-related  equipment. 
Failure  of  the  EDGs  are  not  considered  to 
initiate  any  of  the  accidents  descritted  in  the 
HC  Safety  Analysis  Report  The  proposed 
changes  concern  fuel  oil  system  surveillances 
and  testing  frequency.  The  proposed  changes 
will  not  adversely  impMct  the  operation  of 
any  safety  related  component  or  equipment 
Since  the  proposed  changes  involve:  1)  no 


hardware  changes;  2)  no  significant  changes 
to  the  operation  of  any  systems  or 
components;  and  3)  no  changes  to  existing 
structures,  systems  or  components,  there  can 
be  no  impact  on  the  occurrence  of  any 
accident  Furthermore,  there  is  no  change  in 
plant  testing  proposed  in  this  change  request 
which  could  initiate  an  event.  Therefore, 
these  changes  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

fai  addition,  the  proposed  change  to  LCO 
3.8,1.1.  ACTION  c,  is  considered  to  be 
editorial  in  nature  and  will  not  result  in  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Establishment  of  EDG  fuel  oil  testing 
requirements  in  TS  6.8.4.e  is  a  change  that 
is  coruistent  with  changes  made  in  the 
improved  STS.  The  propKtsed  changes 
address:  1)  how  EDG  fuel  oil  quality  is  to  be 
determined;  2)  how  frequently  this 
determination  is  to  be  performed;  and  3)  how 
to  control  the  pn£»ss  for  determining  fuel  oil 
acceptabiUty  and  resultant  EIX^  operability. 
With  the  exception  of  particulate  testing 
(which  is  being  added)  all  acceptance  criteria 
for  fuel  oil  testing  remain  unchanged.  Based 
on  historical  data,  EDG  fuel  oil  quality  will 
not  he  adversely  affected  or  impacted  by  the 
proposed  changes.  Therefore,  the  proposed 
amendment  does  not  involve  any  significant 
reduction  in  a  safety  margin. 

The  revisions  proposed  to  the  TS  Bases  are 
being  made  to  provide  additional  information 
supporting  the  proposed  EDG  TS.  With  the 
approval  of  the  proposed  TS  changes,  the 
associated  Bases  changes  would  be  editorial 
in  nature.  Therefore,  these  changes  will  not 
involve  a  significant  reduction  in  a  safety 
margin. 

In  addition,  the  proposed  change  to  LXX) 
3.8.1.1.  ACTION  c,  is  considered  to  be 
editorial  in  nature  and  will  not  involve  a 
significant  reduction  in  a  safety  rmirgin 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are  • 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetteihahn.  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NBC  Project  Director:  John  F.  Stolz 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant,  Unit  1. 
Rhea  County,  Tennessee 

Date  of  amendment  request:  October 
23. 1996,  January  31,  February  10  and 
24  and  March  11,1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
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the  Watts  Bar  Nuclear  Plant  (WEN)  Unit 
1  Technical  Specifications  to  increase 
the  enrichment  and  storage  capacity  of 
the  spent  fuel  pool  racks.  The  proposed 
modification  increases  the  (Watts  Bar 
Nuclear  Plant)  WBN  spent  fuel  storage 
capacity  from  484  fuel  assemblies  to 
1835  fuel  assemblies.  The  initial 
enrichment  of  the  fiiel  to  be  stored  in 
the  spent  fuel  storage  racks  will  be 
increased  from  3.5  weight  percent 
(wt%)  to  5.0  wt%.  This  modification 
would  also  change  the  spacing  of  stored 
fuel  assembly  center-to-center  spacing 
from  a  nominal  10.72  inches  to  10.375 
inches  in  24  PaR  fiux  trap  rack  modules 
and  8.972  inches  in  ten  smaller  bumup 
credit  rack  modules  to  be  installed 
peripherally  along  the  south  and  west 
pool  walls  and  in  a  single  15  x  15 
bumup  credit  rack  to  be  installed  in  the 
cask  pit 

hi  addition  to  the  above  proposed 
revisions,  two  limiting  conditions  for 
operation  will  be  added  to  require  that 
the  combination  of  initial  enrichment 
and  bumup  of  each  spent  fuel  assembly 
to  be  stored  is  in  the  acceptable  region 
and  to  require  boron  concentration  of 
the  cask  pit  to  be  greater  than  or  equal 
to  2000  parts  per  million  (ppm)  during 
fuel  movement  in  the  flooded  cask  pit. 
As  an  added  protection  to  the  fuel 
stored  in  the  cask  pit  area,  the  Technical 
Requiremente  Manual  (TRM)  is  being 
revised  to  require  that  an  impact  shield 
be  in  place  over  the  fuel  when  heavy 
loads  are  moved  near  or  across  the  cask 
pit  area. 

The  WBN  Unit  1  Technical 
Specification  Bases  and  the  TRM  would 
be  revised  to  support  these  changes. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Nuclear  Regulatory  Commission  has 
provided  standards  for  determining  whether 
a  significant  hazards  consideration  exisU  (10 
C3T<  50.92(c)).  A  proposed  amendment  to  an 
operating  license  for  a  facility  involves  no 
significant  hazards  consideration  if  operation 
of  the  hcility  in  accordance  with  the 
proposed  amendment  would  not  (1)  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of  a 
new  or  difierent  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3)  involve 
a  significant  reduction  in  a  margin  of  safety. 
Each  standard  is  discussed  below  for  the 
proposed  amendment. 

(1)  Operation  of  the  fiMnlity  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


Federal  JlegislBr/  Vol.  62^o.  58  /  ^Vedngsday^  March  26,  1997  /Notices 


14471 


The  following  potential  scenarios  were 
considered: 

1.  A  spent  fuel  assembly  drop. 

2.  Drop  of  the  transfer  canal  gate  or  the   . 
cask  pit  divider  gate. 

3.  A  seismic  event. 

4.  Loss-of-cooling  flow  in  the  spent  fuel 
pool. 

5.  Installation  activities. 
The  effect  of  additional  spent  fuel  pool 

storage  cells  fully  loaded  with  fuel  on  the 
first  four  potential  accident  scenarios  listed 
above  has  been  considered.  It  was  concluded 
that  after  installation  junivi  ties  have  been 
completed,  the  presence  of  additional  fuel  in 
the  pool  does  not  increase  the  probability  of 
occurrence  of  these  four  events.  Also,  based 
on  evaluations  of  bulk  pool  temperature,  rack 
seismic  responses,  and  refueling  accidents,  it 
is  reasonable  to  conclude  that  there  is  no 
significant  increase  in  the  consequences  of 
these  events  after  installation  is  complete 
(See  Reference  1).  During  the  installation 
activities,  the  following  considerations 
support  a  conclusion  that  neither  the 
probability  or  consequences  of  these  four 
scenarios  would  be  significantly  increased. 
A  spent  fuel  assembly  cannot  be  dropped 
during  installation  of  the  24  Programmed  and 
Remote  System  Corporation  (PaR)  flux  trap 
rack  modules  because  this  activity  will  take 
place  before  the  end  of  operating  cycle  one 
and  there  will  be  no  spent  foel  in  the  WBN 
pool  to  be  moved  or  shuffled.  Before 
installing  the  ten  smaller  bumup  credit  racks 
in  the  pool,  some  foel  will  be  moved  to  create 
a  three  foot  lateral  free  zone  clearance  from 
stored  foel.  This  would  involve  a  one-time 
movement  of  an  estimated  maximum  of  225 
foel  assemblies,  which  is  less  that  half  the 
foel  movements  during  one  refoeling  outage. 
This  does  not  significantly  increase  the 
probability  of  dropping  a  foel  assembly, 
particularly  when  the  many  administrative 
controls  and  physical  limitations  imposed  on 
foel  handling  operations  are  considered.  The 
fuel  handling  system  coiuists  of  equipment 
and  structiues  utilized  for  safely 
implementing  refoeling  operations  in 
accordance  with  requirements  of  General 
Design  Criteria  61  and  62  of  10  CFR  50, 
Appendix  A.  The  radiological  dose 
consequences  of  dropping  a  5.0  wt%  fuel 
assembly  are  different  from  the  previous 
FSAR  IFinal  Safisty  Analysis  Report) 
evaluation  for  the  3.5  %vt%  foel  assembly. 
The  Beta  and  Gamma  doses  decrease  and  the 
maximum  thyroid  dose  increase  is  less  than 
9%.  Therefore,  the  change  in  calc\ilated  dose 
values  is  insignificant  and  remains  well 
within  regulatory  guidelines. 

It  may  be  necessary  to  move  the  transfer 
canal  gate  and  the  cask  pit  divider  gate 
between  their  gated  and  stored  positions 
during  installation  of  the  biunup  credit 
"baby"  rack  modules  along  the  south  and 
west  wfalls.  During  rack  installation,  the 
previously  mentioned  three  foot  lateral  free 
zone  clearance  to  stored  foel  would  exist. 
Therefore,  no  heavy  load  would  be  carried 
directly  over  irradiated  foel  during 
installation  of  the  racks.  There  are  numerous 
design  features  which  comply  with  fflJRBG- 
0612  to  preclude  these  gates  from  dropping 
on  spent  fuel.  These  features  include  design 
of  the  lifting  devices,  design  of  the  crane,  and 


use  of  written  procedures.  Also,  the 
evaluaUon  lesulU  for  a  gate  drop  on  the  racks 
indicates  that  permanent  damage  to  a  foel 
storage  cell  is  limited  to  a  maximum  depth 
of  less  than  six  inches  below  the  top  of  the 
rack  with  no  effect  on  the  subcriticality  of 
foel  stored  in  adjacent  cells.  Based  on  the 
foregoing,  it  is  reasonable  to  conclude  that 
gate  handling  during  the  installation  of  the 
"baby"  racks  would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident. 

The  probability  of  a  seismic  event  is  not 
related  to  installation  activities.  The  worst 
consequence  resulting  from  a  seismic  event 
diuing  installation  activities  would  occur 
during  handling  of  a  rack.  The  consequences 
would  be  insignificant  because  the  Auxiliary 
Building  crane  is  seismically  qualified  and 
both  handling  equipment  and  operations 
meet  the  criteria  of  NUREG-0612. 
Nevertheless,  if  the  seismip  event  resulted  in 
a  rack  drop,  the  consequences  are 
insignificant,  i.e.,  localized  damage  to  the 
pool  liner  and  a  minor  leak  rate  which  would 
be  small  in  comparison  to  available  installed 
makeup  capacity.  The  cooling  and  shielding 
of  the  spent  foel  would  remain  unaffected. 
Also  the  racks  being  moved  are  empty  during 
installation  and  therefore,  the  criticality 
consequences  of  seismic  events  are  bounded 
by  evaluations  for  loaded  racks. 

Rack  installation  activities  caimot  cause  an 
accidental  loss-of-cooling  flow  in  the  spent 
foel  pool.  The  viul  componenU  of  the  spent 
foel  pool  cooling  and  cleanup  system 
(SFPCCS)  are  not  located  proximate  to  the 
pool  installation  activities.  Coolant  flow  may 
be  deliberately  ciirtalled  to  fiaclliute 
installation  of  the  "baby"  racks  directly 
beneath  the  discharge  piping  in  the 
southwest  comer  of  the  pool.  The  efifecU  of 
such  an  action  would  be  readily  minimized 
and  made  inconsequential  during  the 
deUiled  installation  planning  phase  by 
selecting  a  time  when  decay  heat  input  from 
stored  foel  is  relatively  constant  Also  careful 
preplanning  of  the  work  would  minimiya 
out-of-service  time  and  provide  for 
intermittent  coolant  flow  restart,  if  necessary, 
to  maintain  acceptable  bulk  coolant 
temperatures.  Similarly,  the  effect  of  an 
independently  initiated  loss-of-coolant  flow 
incident  on  rerecking  activities  can  be  easily 
accommodated  by  stopping  work,  as 
necessary,  to  mitigate  any  adverse  effects  on 
the  installation  process.  The  consequences  of 
loss-of-cooling  flow  in  the  spent  fuel  pool 
during  installation  are  bounded  by  the 
analysu  in  Chapter  5  of  the  report  which 
includes  the  situation  in  which  "baby"  racks 
and  the  15  X  15  cask  pit  rackare  installed, 
and  the  pool  is  filled  to  capacity  with  spent 
hieL 

With  regard  to  the  actual  installation 
activities,  the  existing  WBN  TRM  prohibits 
loads  in  excess  of  2059  pounds  from  travel 
over  foel  assemblies  in  the  storage  pool  and 
requires  the  associated  crane  interlocks  and 
physical  stops  be  periodically  demonstrated 
operable.  During  installation,  racks  and 
associated  handling  tools  will  be  moved  over 
the  spent  foel  pool,  however  there  will  be  no 
foel  in  the  pool  when  the  24  flux  trap  rack 
modules  are  installed.  A  three  foot  lateral 
free  zone  clearance  from  stored  spent  foel 


will  be  maintained  during  installation  of  the 
ten  smaller  bumup  credit  rack  modules. 
Installation  work  in  the  spent  foel  pit  area 
will  be  controlled  and  performed  in  strict 
accortiance  with  specific  written 
instructions. 

NUREG-0612  states  that  in  lieu  of 
providing  a  single  failure-proof  crane  system, 
the  control-of-heavy-loads  guidelines  can  be 
satisfied  by  establishing  that  the  potential  for 
a  heavy  load  drop  is  extremely  small.  Storage 
rack  movements  to  be  accomplished  with  the 
WBN  Auxiliary  Building  crane  will  conform 
with  NUREG-0612  guidelines  in  that  the 
probability  of  a  drop  of  a  storage  rack  is 
extremely  small.  The  crane  has  a  tested 
capacity  of  125  tons.  The  maximum  weight 
of  any  existing,  replacement,  or  new  storage 
rack  and  its  associated  handling  tool  is  less 
than  20  tons.  Therefore,  there  is  ample  safety 
fector  margin  for  movements  of  the  storage 
racks  by  the  Auxiliary  Building  crane. 
Special  lifting  devices,  which  have 
redundancy  or  a  rated  capacity  sufficient  to 
maintain  adequate  safety  factors,  tvill  also  be 
utilized  in  the  movements  of  the  storage 
racks.  In  accordance  with  NUREG-0612, 
Appendix  B,  the  safety  margin  ensures  that 
the  probability  of  a  load  drop  is  extremely 
low. 

Future  load  travel  over  foel  stored  in  a  rack 
specifically  designed  for  the  cask  loading 
area  of  the  cask  pit  will  be  prohibited  unless 
an  impact  shield,  which  has  been  specifically 
designed  for  this  purpose,  is  covering  the 
area.  Loads  that  are  permitted  when  the 
shield  )8  in  place  must  meet  analytically 
determined  weight,  travel  height,  and  cross- 
sectional  area  criteria  that  preclude 
pienetration  of  the  shield.  A  Technical 
Requirement  (TR)  has  been  proposed  that 
incorporates  the  previously  mentioned  load 
criteria. 

Also  a  rack  change-out  sequence  is  being 
developed  that  addresses  removal  of  the 
existing  racks,  movement  of  the  new  racks 
into  the  Auxiliary  Building,  initial  staging  on 
the  refoeling  floor,  and  final  installation  in 
the  pool.  The  change-out  sequence  objectives 
Include  establishing  lift  heights,  travel 
distances,  and  number  of  lifts  to  be  as  low 
as  reasonably  achievable.  Accordingly,  it  is 
concluded  that  the  proposed  installation 
activities  will  not  signifcanUy  increase  the 
probability  of  a  load-handling  accident  The 
consequences  of  a  load-handling  accident  are 
unaffected  t>y  the  proposed  installation 
activities. 

The  consequences  of  a  spent  foel  assembly 
drop  were  evaluated,  and  it  was  determined 
that  the  racks  will  not  be  distorted  such  that 
the  racks  would  not  perform  their  safety 
hmction.  The  ctitic^ty  acceptance  criterion, 
Ktti  less  than  or  equal  to  0.95,  is  not  violated, 
and  the  calculated  doses  are  well  within  10 
CFR  Part  100  guidelines.  The  radiological 
consequences  of  the  foel  assembly  drop 
accident  evaluated  for  WBN,  have  changed, 
however,  the  rhangtM  do  not  involve  a 
significant  increase  in  consequences  and  are 
well  within  the  10  CFR  100  requirements. 

A  TRM  change  has  been  proposed  that 
vrould  permit  the  transfer-canal  gate  and  the 
divider  gate  for  the  cask  pit  to  travel  over  foel 
assemblies  in  the  spent  foel  pool  during 
movement  between  their  gated  and  stored 


position.  Rack  damage  is  restricted  to  an  area 
above  the  active  foel  region,  therefore, 
neither  criticality  nor  radiological  concenu 
exist. 

The  consequences  of  a  seismic  event  have 
been  evaluated.  The  replacement  racks  are 
designed  and  febricated  and  the  new  racks 
will  be  febricated  to  meet  the  reqtiirements 
of  applicable  portions  of  the  NRC  regtilatory 
guides  and  published  standards.  Design 
margins  have  been  provided  for  rack  tilting, 
deflection,  and  movement  such  that  the  racks 
do  not  impact  each  other  or  the  spent  foel 
pool  walls  in  the  active  foel  region  during  the 
{xistulated  seismic  events.  The  free-standing 
racks  will  maintain  their  integrity  during  and 
after  a  seismic  event  The  foel  assemblies 
also  remain  intact  and  therefore  no  critlcaUty 
concerns  exist 

The  spent  fiiel  pool  system  is  a  passive 
system  with  the  exception  of  the  foel  pool 
cooling  train  and  heatiiig,  ventilating,  and 
air-conditioning  (HVAC)  equipment 
Redundancies  in  the  cooliiig  train  and  HVAC 
hardware  are  iu>t  reduced  by  the  planned  foel 
storage  modification.  The  potential  increased 
heat  load  resulting  from  any  additional 
storage  of  spent  foel  is  well  within  the 
existing  system  cooling  capacity.  Therefore, 
the  prckbability  of  occurrence  or  malfainction 
of  safety  equipment  leading  to  the  loss-of- 
cooling  flow  in  the  spent  foel  pool  is  not 
significanUy  affected.  Furthermore,  the 
consequences  of  this  type  incident  are  itot 
significantiy  increased  from  previously 
evaluated  cooling  system  loss  of  flow 
malfunctions.  Thermal-hydraulic  scenarios 
assume  the  reracked  pool  is  approximately 
90%  full  with  spent  foel  assemblies.  From 
this  starting  point,  the  remaining  storage 
capacity  is  utilized  l>y  analyziog  both  normal 
and  unplaimed  full  core  off  loads  using 
conservative  assumptions  and  previously 
established  methods.  Calculated  values 
include  maximum  pool  water  bulk 
temperature,  coincident  mj^imnm  pool 
water  local  temperature,  the  "'»•"""""  foel 
cladding  temperature,  time-to-boil  after  loss- 
of-cooling  paths,  and  the  effect  of  flow 
blockage  in  a  storage  cell. 

Although  the  proposed  modification 
increases  the  pool  heat  load,  results  from  the 
above  analyses  yield  a  maximum  bulk 
temperature  less  than  160  degrees  Fahrenheit 
which  is  below  the  bulk  boiling  temperature. 
Also  the  maximum  local  water  temperature 
is  below  nucleate  boiling  condition  values. 
Associated  results  from  corresponding  loss- 
of-cooling  evaluations  give  minimnww  of  5.3 
houn  before  boiling  begins  and  45  hours 
before  the  pool  water  level  drops  to  the 
miniiniiTTi  required  for  shielding  spent  fueL 
This  is  sufficient  time  to  begin  utilization  of 
available  alternate  sources  of  makeup  cooling 
water.  Also,  the  effect  of  the  increased 
thermal  loading  on  the  pool  stmcture, 
associated  cooling  system,  and  components 
was  evaluated  and  determined  to  establish  an 
acceptable  design  basis  with  the  new  storage 
configuration.  No  modifications  were 
necessary  because  of  the  increased 
temperature. 

(2)  Operation  of  the  fecility  in  accordance 
nvith  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  diffinrent 
kind  of  accident  from  any  accident 
previously  analyzed. 


The  proposed  modification  has  been 
evaluated  in  accordance  with  the  guidance  of 
the  NRC  position  paper  entiUed,  "OT 
Position  for  Review  and  Acceptance  of 
Spent-Fuel  Storage  and  Handling 
Applications",  appropriate  NRC  regulatory 
guidelines;  appropriate  NRC  standard  review 
plans;  and  appropriate  industry  codes  and 
standards.  Proven  analytical  technology  was 
used  in  designing  the  planned  foel  storage 
exfwnsion  and  will  be  utilized  in  the 
installation  process.  Basic  reracking 
technology  has  been  developed  and 
demonstrated  in  applications  for  foel  pool 
capacity  increases  that  have  already  received 
NRC  staff  approval. 

Proposed  TSs  for  the  spent  foel  storage 
racks  use  bumup  credit  and  foel  assembly 
administrative  placement  restrictions  for 
criticality  control.  These  restrictions  are 
described  in  the  proposed  change  to  the 
design  features  section  of  the  TSs  by 
reference  to  the  Spent  Fuel  Pool 
Modifications  report  Additional  evaluations 
were  reqtiired  to  ensiire  that  the  criticality 
criterion,  kcir  less  than  0.95,  is  maintained. 
These  include  evaluation  for  the  abnormal 
placement  of  unirradiated  (fresh)  foel 
assemblies  of  5.0  wt%  enrichment  into  a 
storage  cell  location  designed  for  lower 
eluichment  or  irradiated  foel.  Soluble  boron, 
for  which  credit  is  ftermitted  under  these 
abnormal  conditions,  ensures  that  reactivity 
is  maintained  substantially  less  than  the 
design  requirement  For  example,  if  the  PaR 
flux  trap  racks  are  inadvertently  all  loaded 
with  fresh  assemblies  of  the  maximum  5.0 
wt%  foel  instead  of  observing  the  3.B  wt% 
and  6.75  MWD/KgU  controls,  the  worth  of 
the  2000  ppm  borated  water  is  sufficient  to 
lower  the  kdr  of  the  storage  racks  to  0.83.  The 
existing  and  proposed  TSs  require  boron 
concentration  in  the  pool  and  cask  pit  to  be 
more  than  or  equal  to  2000  ppm  during  fuel 
movement  An  analytical  determination  of 
the  reactivity  worth  of  2000  ppm  borated 
water  in  the  spent  fuel  storage  pool  predicted 
the  change  in  ken  to  be  approximately  17 
percent  kcfi-  Although  no  credit  for  soluble 
boron  «vas  proposed  in  the  TSs,  it  was  also 
determined  by  an  independent  calculation 
that  a  minimum  cottcentntion  of  520  ppm 
soluble  boron  allows  the  unrestricted  storage 
of  5.0  wt%  enriched  fiiel  in  the  PaR  flux  trap 
tacks. 

The  Hohec-designad  peripheral  "baby" 
racks  and  the  15  x  15  racks  in  the  cask 
loading  area  can  safely  and  cmiservatively 
store  foel  of  5  wt%  initial  enrichment  bumed 
to  41  MWD/kgU  or  lower  enriched  foel  with 
lower  bumup,  i.e.,  foel  of  eqiiivalent 
reactivity.  Evaluations  have  confirmed  that, 
for  the  abnormal  placement  of  a  fresh  fuel 
assembly  of  5.0  wt%  in  these  racks,  the 
criticality  criterion  is  maintained  with  the 
existing  and  proposed  TS  requirements  of 
2000  ppm  soluble  boroit 

Although  these  changes  required 
addressing  additional  aspects  of  a  previously 
analyzed  accident,  the  possibility  of  a 
previously  unanalyzad  accident  is  not 
created 

The  impact  shield  design  together  with  its 
attendant  administrative  controls  and 
NUREC-0612  heavy  load  lift  complianoe. 
renden  the  possibility  of  a  haevy  load  drop 
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on  fuel  as  not  credible  in  accordance  with  the 
NUREG-0612  single-hilure-proof  criteria. 
Accordingly,  since  this  particular  part  of  the 
profKJsed  reracking  modification  is  not  a 
change  that  could  malfunction  by  a  new 
single  failure,  the  movement  of  heavy  loads 
over  the  cask  pit  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident 

It  is  therefore  concluded  that  the  proposed 
reracking  does  not  create  the  possibility  of  a 
new  or  diffBrent  kind  of  accident  from  any 
previously  analyzed. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  design  and  technical  review  process 
applied  to  the  reracking  modification 
included  addressing  the  following  areas: 

1. 

Nuclear  cxiticality  considerations. 

2.  Thermal-hydraulic  considerations. 

3.  Mechanical,  material,  and  structural 
considerations. 

The  established  acceptance  criterion  for 
criticality  is  that  the  neutron  multiplication 
factor  shall  be  less  than  or  equal  to  0.95, 
including  all  uncertainties.  The  results  of  the 
criticality  analyses  for  the  rack  designs 
demonstrate  that  this  criterion  is  satisfied. 
The  methods  used  in  the  criticality  analysis 
conform  to  the  applicable  portions  of  NRC 
guidance  and  industry  codes,  standards,  and 
specifications.  In  meeting  the  acceptance 
criteria  for  criticality  in  the  spent  fuel  pool 
and  the  cask  loading  area,  such  that  k««r  is 
alwajrs  less  than  0.95  at  a  95/95  percent 
probability  tolerance  level,  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  the  margin  of  safety  for  nuclear 
criticality. 

Conservative  methods  and  assumptions 
were  used  to  calculate  the  mavitnum  fuel 
temperature  and  the  increase  in  temperature 
of  the  water  in  the  spent  fuel  pit  area.  The 
thermal- hydraulic  evaluation  used  methods 
previously  employed.  The  proposed  storage 
modification  will  increase  the  heat  load  in 
the  spent  fuel  pool,  but  the  evaluation  shows 
that  the  existing  spent  fuel  cooling  system 
will  maintain  the  bulk  pool  water 
temperature  at  or  below  160  degrees 
Fahrenheit.  Thus  it  is  demonstrated  that  the 
worst-case  peak  value  of  the  pool  bulk 
temperature  is  considerably  lower  than  the 
bulk  boiling  temperat\ire.  Evaluation  also 
shows  that  maximum  local  water 
temperatures  along  the  hottest  fuel  assembly 
are  below  the  nucleate  boiling  condition 
value.  Thus,  there  is  no  significant  reduction 
in  the  margin  of  safety  for  thermal  hydraulic 
or  spent  fuel  cooling  considerations. 

The  merhanical.  material,  and  structural 
design  of  the  spent  fuel  racks  is  in 
accordance  with  applicable  portions  of 
NRC— s  position  in  "OT  Position  for  Review 
and  Acceptance  of  Spent-Fuel  Storage  and 
Handling  applications,"  dated  April  14. 1978 
(as  modified  January  18, 1979),  as  well  as 
other  applicable  NRC  guidance  and  industry 
codes.  The  primary  safisty  function  of  the 
spent  fuel  racks  is  to  m*inf  in  the  fuel 
assemblies  in  a  safe  configiiration  through 
normal  and  abnormal  loading  conditions. 
Afaoocmal  loadings  that  have  been  evaluated 


with  acceptable  results  and  discussed 

previously  include  the  effect  of  an 
earthquake  and  the  impact  because  of  the 
drop  of  a  fuel  assembly.  The  rack  materials 
used  are  compatible  with  the  fuel  assemblies 
and  the  environment  in  the  S[>ent  fuel  pool. 
The  structural  design  for  the  new  racks 
provides  tilting,  deflection,  and  movement 
margins  such  that  the  racks  do  not  impact 
each  other  or  the  spent  fiiel  pit  walls  in  the 
active  fuel  region  during  the  postulated 
seismic  events.  Also  the  spent  fuel 
assemblies  themselves  remain  intact  and  no 
criticality  concerns  exist.  In  addition,  finite 
element  analysis  methods  were  used  to 
evaluate  the  continued  structural 
acceptability  of  the  spent  fuel  pit.  The 
analysis  was  performed  in  accordance  with 
"Building  Code  Requirements  for  Reinforced 
Concrete,"  (Ad  318-63.77).  Therefore,  with 
respect  to  mechanical,  material,  and 
structural  considerations,  there  is  no 
significant  reduction  in  a  margin  of  safisty. 
Summary 

Based  on  the  above  analysis,  TVA  has 
determined  that  operation  of  WBN,  in 
accordance  with  the  proposed  amendment, 
would  not:  (1)  involve  a  significant  increase 
in  the  probability  of  consequences  of  an 
accident  previously  evaluated,  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  Therefore, 
operations  of  WBN  in  accordance  with  the 
proposed  amendments  as  described  do  not 
involve  significant  hazard  considerations  as 
defined  in  10  CFR  50.92  and  that  the  criteria 
of  10  CFR  50.91  have  accordingly  been  met. 

TVA  has  also  reviewed  the  NRC  examples 
of  liceiuing  amendments  considered  not 
likely  to  involve  significant  hazards 
considerations  as  provided  in  the  final 
adoption  of  10  CFR  50.92  published  on  page 
7751  of  the  Federal  Register.  Volume  51.  No. 
44,  March  6,  1986.  Example  (X)  provides  four 
criteria  that,  if  satisfied  by  a  reracking 
request,  indicate  that  it  is  likely  no 
significant  hazards  considerations  are 
involved.  The  criteria  and  how  TVA — s 
amendment  request  for  WBN  complies  are 
indicated  below. 

Ciitnion  (1): 

The  storage  expansion  method  consists  of 
either  replacing  existing  racks  with  a  design 
that  allows  closer  spacing  between  stored 
spent  fuel  assemblies  or  replacing  additional 
racks  of  the  original  design  on  the  pool  floor 
if  space  permits. 
'  Propoeed  Amendment: 

The  WBN  reracking  involves  replacing  the 
existing  racks  with  a  design  that  allows 
slightly  closer  spacing  between  stored  fiiel 
assemblies  and  also  provides  additional  rack 
storage  on  the  pool  floor  where  space 
permits. 

Criterion  (2): 

The  storage  expansion  method  does  not 
involve  rod  consolidation  or  double  tiering. 

Proposed  Amendment 

The  WBN  racks  are  not  double  tiered,  and 
the  racks  will  sit  on  the  floor  of  the  spent  fuel 
pool.  Additionally,  the  amendment 
application  does  not  involve  consolidation  of 
spent  fuel. 

Criterion  (3): 


The  kcff  of  the  pool  is  maintained  less  than 
or  equal  to  0.95. 

Proposed  Amendment 

The  design  of  the  spent  fuel  racks  contains 
a  neutron  absorber,  Boral,  to  allow  close 
storage  of  spent  fuel  assemblies  while 
ensuring  that  the  ken  remains  less  than  0.95 
under  normal  operating  conditions  with 
unborated  water  in  the  pool  and  less  than 
0.95  under  abnormal  conditions  with  soluble 
boron  in  the  pool. 

Criterion  (4): 

No  new  technology  or  unproven 
technology  is  utilized  in  either  the 
construction  process  or  the  analytical 
techniques  necessary  to  justify  the 
expansion. 

Proposed  Amendment 

The  construction  processes  and  analytical 
techniques  used  in  the  febrication  and  design 
are  substantially  the  same  as  those  of 
numerous  other  rack  installations.  Thus,  no 
new  or  unproven  technology  is  utilized  in 
the  construction  or  analysis  of  the  high 
density,  spent  fuel  racks  at  WBN.  TVA's 
contractor.  Holtec  International,  has 
previously  supplied  licensable  racks  of 
several  similar  design  for  about  10  other 
reracking  projects 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  sta£F 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Library,  1001  Broad  Street.  Chattanooga, 
TN  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET  IIH. 
Knoxville.  Tennessee  37902 

NBC  Project  Director:  Frederick  J. 
Hebdon 

Virgiiiia  Electric  and  Power  Company, 
Docket  No*.  50-280  and  50-281,  Sorry 
Power  Station,  Unit  Noa.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request: 
November  26, 1996 

Description  of  amendment  request: 
The  proposed  changes  woidd  eliminate 
the  records  retention  requirements  from 
the  administrative  section  of  the 
Technical  Specifications  (TS)  in 
accordance  with  NRC  Administrative 
Letter  95-06,  "Relocation  of  Technical 
Specifications  Administrative  Controls 
Related  to  Quality  Assurance." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  the  Surry... 
Power  (Station)  in  accordance  with  the 


proposed  Technical  Specifications  changes 
will  not: 

(1)  hivolve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed 
administrative  changes  do  not  affect 
equipment  or  its  operation.  Therefore,  the 
likelihood  that  an  accident  will  occur  is 
neither  increase  nor  decreased  by  relocating 
record  retention  requirements  from  the 
Technical  Specifications  to  the  Operational 
Quality  Assurance  Program.  This  TS  change 
will  not  impact  the  function  or  method  of 
operation  of  plant  equipment.  Thus,  a 
significant  increase  in  the  probability  of  a 
previoiuly  analyzed  accident  does  not  result 
due  to  tiiis  change.  No  systems,  equipment, 
or  components  are  affected  by  the  proposed 
changes.  Thus,  the  consequences  of  any 
accident  previously  evaluated  in  the  UFSAR 
(Updated  Fiiud  Safety  Analysis  Report)  are 
not  increased  by  this  change. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  btxm  any  accident 
previously  evaluated.  The  prop>o8ed  change 
does  not  alter  the  design  or  operations  of  the 
physical  plant.  Since  record  retention 
requirements  are  administrative  in  nature,  a 
change  to  these  requirements  does  not 
contribute  to  accident  initiation,  an 
administrative  change  related  to  this  activity 
does  not  produce  a  new  accident  scenario  or 
produce  a  new  type  of  equipment 
malfunction.  [These]  changes  do  not  alter  any 
existing  accident  scenarios.  The  proposed 
administrative  change  does  not  afiiect 
equipment  or  its  operation,  and,  thus,  does 
not  create  the  possibility  of  a  new  or  di£ferent 
kind  of  accident.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  Section  6.0  of  the...Suny 
Technical  Specifications  does  not  have  a 
basis  description.  The  proposed 
administrative  change  does  not  afiiect 
equipment  or  its  operation,  and,  thus,  does 
not  involve  any  reduction  in  the  margin  of 
safiBty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Ijocal  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Htmton  and  Williams. 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NHC  Project  Director:  Mark  Reinhart, 
Acting 


Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  OppcHTtunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  cinnimstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-318,  Calvert  ClifEi 
Nuclear  Power  Plant,  Unit  No.  2,  ' 
Calvert  County,  Maryland 

Date  of  application  for  amendment: 
July  31. 1997,  as  supplemented 
February  13. 1997. 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Technical  Specifications  to  reduce  the 
miniTnnm  Reactor  Coolant  System  total 
flow  rate  fit>m  370.000  gpm  to  340.000 
gpm.  The  proposed  changes  are 
necessary  to  support  a  larger  number  of 
plugged  steam  generator  tubes  for  future 
o]}erating  cycles. 

Date  of  publication  of  individual 
notice  in  Federal  Registen  February  26. 
1997  (62  FR  8780) 

Expiration  date  of  individual  notice: 
March  28. 1997 

Local  Public  Document  Room 
location:  Calvert  Coimty  Library.  Prince 
Frederick.  Maryland  20678. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2. 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
February  14. 1997 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Technical  Specifications  to  permit  a 
one-time  extension  of  the  current  steam 
generator  tube  inservice  inspection 
cycle.  Date  of  publication  of  individual 
notice  in  Federal  Register  March  4. 
1997  (62  FR  9816) 

Expiration  date  of  individual  notice: 
March  28, 1997 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  New 
York  10610. 


Florida  Power  Corporation,  et  al., 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nnclear  Generating  Plant,  Citrus 
County,  Flmida 

Date  of  application  for  amendment: 
February  17, 1997 

Brief  description  of  amendment: 
Changes  to  Technical  Specification  to 
implement  10  CFR  50,  Appendix  J 
Option  B  relating  to  containment 
leakage  tests. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register  February 
28, 1997  (62  FR  9214). 

Expiration  date  of  individual  notice: 
March  31. 1997 

Local  Public  Document  Room 
location:  Coastal  Region  Lilnary.  8619 
W.  Crystal  Street.  Crystal  River.  Florida 
32629 

Toledo  Edison  Conqiany,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  niuminating  Company,  Docket 
No.  50-346,  Davis-Bease  Nnclear  Power 
Station,  Unit  No.  1,  OtUwa  County, 
Ohio 

Date  of  amendment  request:  F^ruary 
14. 1997 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  Technical  Specification 
(TS)  Section  3/4.5.2.  "Emergency  Co^ 
Cooling  Systems.  EOCS  Subsystems  -' 
T,,g  more  than  or  equal  to  280"F." 
Surveillance  requirement  4.5.2.f  woidd 
be  modified  to  state  that  opening  and 
closing  of  the  inspection  port  on  the 
watertight  enclosure  for  the  decay  heat 
valve  pit  would  not  require  this 
surveillance  procedure  to  be  performed. 
The  applicable  TS  bases  would  also  be 
changed.  Date  of  pubUcation  of 
individual  notice  in  Federal  Register 
February  26. 1997  (62  FR  8783) 
Expiration  date  of  individual  notice: 
March  28, 1997 

Local  Public  Document  Room 
location:  University  of  Toledo.  William 
Carlson  Library,  Government 
Documents  Collection.  2801  West 
Bancroft  Avenue.  Toledo.  Ohio  43606 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
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10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  t>e  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  Gu:ilitie8  involved. 

Baltimore  Gas  and  Electric  Qnnpany, 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cli£b  Nuclear  Power  Plant.  Unit  Noa.  1 
and  2,  Calvert  County.  Maryland 

Date  of  application  for  amendments: 
August  1,  1996 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  requirements  to  allow  use 
of  blind  flanges  during  Modes  1-4  in  the 
Calvert  Cliffs  1  and  2  Containment 
Purge  system  instead  of  the  two 
outboard  48-inch  isolation  valves.  Date 
of  issuance:  March  7.  1997 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  by  the  end 
of  the  1998  refueling  outage  for  Unit  1; 
by  the  end  of  the  1997  refueling  outage 
for  Unit  2. 

Amendment  Nos.:  221  and  197 
Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  11,  1996  (61  FR 
47975)  The  Commission's  related 
evaluation  of  these  amendments  is 
contained  in  a  Safefy  Evaluation  dated 
March  7. 1997  No  significant  hazards 
consideration  comments  received:  No 


Local  Public  Document  Room 
location:  Calvert  Counfy  Library,  Prince 
Frederick,  Maryland  20678. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
December  30,  1996 

Brief  description  of  amendment:  The 
amendment  revises  chemistry  data  for 
TS  Figures  3.4-2  and  3.4-3  and  the 
associated  Bases. 

Date  of  issuance:  March  7,  1997 

Effective  date:  March  7,  1997 

Amendment  No.:  68 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  January  29,  1997  (62  FR  4342) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safefy 
Evaluation  dated  March  7.  1997.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh. 
North  Carolina  27605. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3.  Grundy  Counfy,  Illinois  Docket 
Nos.  50-254  and  50-265,  Quad  Cities 
Nuclear  Power  Station.  Units  1  and  2, 
Rock  Island  Counfy,  Illinois 

Date  of  application  for  amendments: 
September  20,  1996,  as  supplemented 
January  21. 1997. 

Brief  description  of  amendments:  Tfie 
amendments  would  update  the 
pressure-  temperature  cures  contained 
in  the  Dresden  and  Quad  Cities 
Technical  Specifications  to  22  Effective 
Full  Power  Years.  Date  of  issuance: 
February  28,  1997  Effective  date: 
Immediately,  to  be  implemented  within 
30  days. 

Amendment  Nos.:  153. 148. 172  and 
168 

Facility  Operating  License  Nos.  DPR- 
19,  DPR-25,  DPR-29  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  December  18, 1996  (61  FR 
66703).  The  January  21.  1997.  submittal 
provided  additional  clarifying 
information  that  did  not  change  the 
original  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safefy 
Evaluation  dated  February  28,  1997  No 
significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  for  Dresden,  Morris  Area 
Public  Library  District.  604  Liberty 
Street,  Morris,  Illinois  60450;  for  Quad 
Cities,  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  Counfy,  Illinois  Docket 
Nos.  50-254  and  50-265,  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
Rock  Island  Counfy,  niinniff 

Date  of  application  for  amendments: 
December  6,  1996 

Brief  description  of  amendments:  The 
amendments  would  change  the 
Technical  Specification  (TS)  by 
allowing  a  single  control  rod  to  be 
moved  when  the  plant  is  in  the  Hot 
Shutdown  or  Cold  Shutdown  condition 
provided  that  the  one-rod-out  interlock 
is  Operable  and  the  reactor  mode  switch 
is  in  the  refuel  position. 

Date  of  issuance:  March  4,  1997 

Effective  date:  Immediately,  to  be 
implemented  within  60  days. 

Amendment  Nos.:  154,  149, 173, 169 

Facility  Operating  License  Nos.  DPR- 
19,  DPR-25.  DPR  29  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register  January  15,  1997  (62  FR  2187). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safefy 
Evaluation  dated  March  4, 1997.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  For  Dresden,  Morris  Area 
Public  Library  District,  604  Liberfy 
Street,  Morris,  Illinois  60450;  for  Quad 
Cities.  Dixon  Public  Library,  221 
Hennepin  Avenue.  Dixon.  Illinois 
61021. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249. 
Dresden  Nuclear  Power  Station.  Units  2 
and  3.  Grundy  Counfy,  Illinois  Docket 
Nos.  50-254  and  50-265,  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
Rock  Island  Counfy.  Illinois 

Date  of  application  for  amendments: 
January  6,  1997 

Brief  description  of  amendments:  The 
amendments  would  change  the 
technical  specifications  to  clarify  and 
maintain  consistency  between  the 
operabilify  requirements  for  protective 
instrumentation  euid  associated 
automatic  bypass  features. 

Date  of  issuance:  March  14,  1997 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  155, 150. 174. 170 


Facility  Operating  License  Nos.  DPR- 
19.  DPR-25.  DPR-29  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  12, 1997  (62  FR 
6573).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safefy  Evaluation  dated 
March  14, 1997.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  For  Dresden,  Morris  Area 
Public  Library  District,  604  Liberfy 
Street.  Morris,  Illinois  60450;  for  Quad 
Cities,  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Entergy  Operations,  Inc.,  Docket  No. 
50-313,  Arkansas  Nuclear  One,  Unit 
No.  1,  Pope  Counfy,  Arkansas 

Date  of  amendment  request: 
November  26. 1996  as  supplemented  by 
letters  dated  December  17, 1996,  March 
4, 1997.  and  March  10,  1997 

Brief  description  of  amendment:  The 
amendment  changes  reactor  coolant 
systems  pressure/temperature  limits  to 
incorporate  updated  parameters  and 
requirements. 

Date  of  issuance:  March  14, 1997 

Effective  date:  March  14, 1997 

Amendment  No.:  188 

Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  29, 1997  (62  FR  4346) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safefy 
Evaluation  dated  March  14, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  Universify,  Russellville,  AR  72801 

Entergy  Operations,  Inc.,  Docket  No. 
50-368.  Aikansas  Nuclear  One,  Unit 
No.  2,  Pope  Counfy,  Arkansas 

Date  of  application  for  amendment: 
April  11, 1996  as  supplemented  by 
letters  dated  June  18,  and  September  5. 
1996. 

Brief  description  of  amendment:  The 
amendment  adds  low-temperature 
overpressure  protection  requirements  to 
the  "Technical  Specifications  as 
proposed  by  Generic  Letter  90-06. 

Dote  of  issuance:  March  7, 1997 

Effective  date:  March  7. 1997,  to  be 
implemented  within  30  days. 

Amendment  No.:  180 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  May  8. 1996  (61  FR  20846)  The 


Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safefy 
Evaluation  dated  March  7. 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  Universify,  Russellville,  AR  72801 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-218,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
Counfy,  New  Jersey 

Date  of  application  for  amendment: 
August  23, 1996.  as  supplemented 
January  8. 1997  (TSCR  245) 

Brief  description  of  amendment:  The 
amendment  updates  the  pressure- 
temperature  limits  up  to  22,  27,  and  32 
effective  full  power  years. 

Date  of  Issuance:  March  6, 1997 

Effective  date:  March  6,  1997,  to  be 
implemented  within  30  days  of  issuance 

Amendment  No.:  188 

Facility  Operating  License  No.  DPR- 
16.  Amendment  revises  the  Technical 
Sp>ecifications. 

Date  of  initial  notice  in  Federal 
Register  September  11, 1996  (61  FR 
47977).  The  January  8, 1997.  letter 
provided  clarifying  information  within 
the  scope  of  the  original  application  and 
did  not  change  the  staff's  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safefy 
Evaluation  dated  March  6. 1997  No 
significant  hazards  consideration 
comments  received:  No.  • 

Local  Public  Document  Room 
location:  Ocean  Counfy  Library. 
Reference  Department.  101  Washington 
Street.  Toms  River,  NJ  08753. 

Illinois  Power  Onnpany  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station.  Unit  No.  1, 
DeWitt  Counfy,  Illinois 

Date  of  application  for  amendment: 
October  17, 1996,  as  supplemented  and 
modified  on  December  13,  1996 

Brief  description  of  amendment:  The 
amendment  revises  die  Operating 
License  to  reflect  the  transfer  of  Soyland 
Power  Cooperative's  13.21-percent 
minorify  ownership  of  Clinton  Power 
Station  to  Illinois  Power  Company.  The 
Operating  License  has  been  revised  to 
delete  Soyland  Power  Cooperative  as  an 
owner. 

Date  of  issuance:  March  13, 1997 

Effective  date:  March  13, 1997 

Amendment  No.:  114 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Operating  License. 

Date  of  initial  notice  in  Federal 
Registen  November  19, 1996  (61  FR 


58897)  and  January  29,  1997  (62  FR 
4337)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safefy  Evaluation  dated 
March  13, 1997.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street, 
Clinton.  Illinois  61727 

Indiana  Michigan  Power  Company, 
Docket  No.  50-315,  Donald  C.  Cook 
Nuclear  Plant,  Unit  No.  1,  Berrien 
Counfy,  Michigan 

Date  of  application  for  amendment: 
June  19, 1996,  and  supplemented 
September  19, 1996,  ai^d  December  20. 
1996. 

Brief  description  of  amendment:  The 
amendment  revises  die  TS  to  allow  a 
permanent  extension  of  the  interim 
steam  generator  tube  voltage-based 
repair  criteria  for  steam  generator  tut)es 
usied  in  Cycles  13, 14  and  15  at  the 
Donald  C.  Cook  Nuclear  Power  Plant, 
Unit  1. 

Date  of  issuance:  March  13,  1997 

Effective  date:  March  13, 1997,  wdth 
full  implementation  within  45  days 

Amendment  No.:  215 

Facility  Operating  License  No.  DPR- 
58.  Amendment  revised  the  Technical 
Specifications. 

£>ate  of  initial  notice  in  Federal 
Registen  July  31,  1996  (61  FR  40022) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safefy 
Evaluation  dated  March  13, 1997.  No 
significant  hazards  consideration 
comments  received:  No.  The  September 
19. 1996.  and  December  20, 1996,  letters 
provided  additional  information  within 
the  scope  of  the  original  application  and 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memoricd  Library,  500  Market  Street,  St 
Joseph,  Michigan  49065 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  Counfy,  Michigan 

Date  of  application  for  amendments: 
May  26. 1995,  and  supplemented 
September  26, 1995,  August  2, 1996  and 
February  6, 1997 

Brief  descriptiorrof  amendments:  The 
amendments  revise  the  TS  to  allow 
operation  of  Cook  Unit  1  at  steam 
generator  tube  plugging  levels  up  to 
30%.  Additional  changes  to  increase 
operating  margins  for  both  Unit  1  and 
Unit  2  are  also  included. 

Date  of  issuance:  March  13. 1997 

Effective  date:  March  13, 1997,  with 
full  implementation  within  45  days 
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Amendment  Nos.:  214  and  199 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registan  July  19.  1995  (60  FR  37095) 
The  September  26,  1995,^iigust  2, 
1996,  and  February  6.  1997, 
supplements  provided  clarifying 
inlonnation  that  did  not  expand  the 
scope  of  the  initial  application  or 
change  the  staff's  proposed  no 
significant  hazards  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  March  13,  1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Maud  Preston  Palenske 
Memorial  Library.  500  Market  Street.  St 
Joseph,  Michigan  49085 

Noi^  Atlantic  Eneigy  Service 
Corporation,  Docket  No.  50-443, 
Seafaraok  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  October 
17,1996 

Description  of  amendment  request: 
The  amendment  revises  the  Appendix  A 
Technical  Specifications  relating  to  in- 
core  detector  system,  seismic 
instrumentation,  meteorological 
instrumentation,  and  turbine  overspeed 
protection.  The  amendment  deletes 
Limiting  Conditions  for  Operation  and 
Surveillance  Requirements  related  to 
these  instruments.  The  deleted 
requirements  are  to  be  incorporated  into 
the  SeatHook  Station  Technical 
Requirements  Manual  (SSTR).  The 
associated  Bases  Sections  are  also 
deleted.  In  addition.  Technical 
Specification  5.5  is  deleted  but  will  not 
be  relocated  to  the  SSTR.  The 
amendment  also  redesignates  Paragraph 
2.)  of  the  Seabrook  Operating  License  as 
Paragraph  3,  and  has  added  new 
Paragraph  2.J  to  document  the  North 
Atlantic  commitment  to  relocate  the 
above  mentioned  Technical 
Specification  requirements  to  the  SSTR. 

Date  of. issuance:  March  12, 1997 

Effective  date:  March  12, 1997 

Amendment  No.:  50 

Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  Technical 
Specifications  and  Operating  License. 

Date  of  initial  notice  in  Federal 
Register  December  18.  1996  (61  FR 
66713).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  12,  1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Doctunent  Room 
location:  Exeter  Public  Library. 
Founders  Pari:.  Exeter,  NH  03833.   - 


Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
May  23, 1996,  as  supplemented  Jidy  17 
and  December  4,  1996 

Brief  description  of  amendment:  The 
amendment  modifies  the  description  of 
the  time  constants  associated  with  the 
Overtemperature  Delta-T  and 
Overpower  Delta-T  calculations  used  to 
establish  the  trip  setpoints  and  the  time 
constant  used  in  the  rate-lag  controller 
for  Steam  Line  Isolation,  Steam  Line 
Pressure  Negative  Rate-High. 

Date  of  issuance:  March  11, 1997 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No. ;  1 34 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  17, 1996  (61  FR  30639) 
The  July  17  and  December  4, 1996, 
letters  provided  additional,  clarifying 
information  that  did  not  change  the 
scope  of  the  May  23.  1996,  application 
and  the  initial  proposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Scdisty 
Evaluation  dated  March  11.  1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike. 
Norwich,  Connecticut  06360,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut  06385 

Soatfaam  Califanda  Edison  Company, 
et  al..  Docket  No.  50-362,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  3, 
San  Diego  County,  Califismia 

Date  of  application  for  amendment: 
February  7, 1997 

Brief  description  of  amendment:  The 
amendment  defers  implementation  of 
Surveillance  Requirement  3.1.5.4  of 
Technical  Specification  3.1.5.  "Control 
Element  Assembly  (CEA)  Alignment," 
until  the  next  SONGS  Unit  3  shutdown, 
which  will  be  no  later  than  the 
upcoming  Cycle  9  refueling  outage 
(currently  scheduled  for  April  12,  1997). 

Dote  of  issuance:  March  5,  1997 

Effective  date:  March  5, 1997 

Amendment  No.:  126 

Facility  Operating  License  No.  NPF- 
15:  The  amendments  revised  the 
Technical  Specifications.  Public 
comments  requested  as  to  proposed  no 


significant  hazards  consideration:  Yes 
(62  FR  7477  dated  February  19,  1997). 
The  notice  provided  an  opportunity  to 
submit  comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The    . 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  March  21,  1997. 
but  indicated  that  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  5, 1997. 

Attorney  for  licensee:!.  E.  Oubre, 
Esquire.  Southern  California  Edison 
Company.  P.  O.  Box  800.  Rosemead. 
California  91770 

Local  Public  Document  Room 
location:  Main  Lilnary.  University  of 
California.  P.  O.  Box  19557.  Irvine, 
California  92713 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  March  1997. 

For  tlie  Nucloar  Regulatory  Commission 
EUnor  G.  Adanaam. 

Acting  Director.  Division  <^  Reactor  Profects 
m/IV.  Office  of  Nuclear  Reactor  Regulation 
[Doc.  97-7508  Filed  3-25-97;  8:45  am] 
SaiSM  COOC  TMft«.# 


(Docket  fto.  50-400] 

Lacrosse  BoHing  Wsisr  Rssctor;  Intsnt 
To  Rslocsts  Locol  Public  Documsnt 
Room 

Notice  is  hereby  by  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
will  be  relocating  the  local  public 
document  room  (LPDR)  for  records 
pertaining  to  Dairyland  Power 
Cooperative's  LaQtMse  Boiling  Water 
Reactor  located  in  Genoa.  Wisconsin. 
The  LaCrosse  LPDR  is  currenUy  located 
at  the  LaCrosse  Public  Library,  800  Main 
Street.  LaCrosse.  Wisconsin.  The 
document  collection  is  available  in 
microfiche  form,  with  paper  copy 
indices.  Library  staff  informed  the  NRC 
that  they  are  no  longer  able  to  maintain 
the  document  collection  and  request 
that  it  be  moved.  This  notice  invites 
public  conmient  on  possible  LPDR 
locations  in  the  Genoa,  Wisconsin,  area. 

Amoi^  the  factors  the  NRC  will 
consider  in  selecting  a  new  location  for 
the  LPDR  are  \he  follo%ving: 

(1)  Whether  the  institution  is  an 
established  doctunent  repository  located 
near  the  nuclear  facility  with  a  history 
of  impartially  serving  the  public; 

(2)  The  physical  facilities  available, 
including  shelf  space,  storage  space, 
patron  workspace,  copying  equipment 
and  computer  access; 


(3)  The  willingness  and  ability  of  the 
library  staff  to  maintain  the  LPDR 
collection  and  assist  the  public  in 
locating  records; 

(4)  The  nature  and  extent  of  related 
research  resources,  such  as  government 
documents; 

(5)  The  public  accessibility  of  the 
library,  including  handicap 
accessibility,  parking,  ground 
transportation,  and  hours  of  operation, 
particularly  evening  and  weekend 
hours; 

(6)  The  proximity  of  the  library  to 
existing  user  groups  of  the  collection,  if 
known. 

Comment  period  expires  April  25. 
1997.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  assurance  of  consideration 
caimot  be  given  except  as  to  comments 
filed  on  or  before  this  date. 

Written  comments  may  be  submitted 
to  Mr.  David  Meyer,  Chief,  Regulatory 
Publications  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Copies  of  comments  received  may  be  -' 
examined  at  the  NRC  Public  Docimient 
Room.  Gelman  Building,  2120  L  Street 
NW.  Washington,  DC. 

Questions  concerning  the  NRC's 
LPDR  Program  should  be  addressed  to 
Ms.  Jona  L.  Souder.  LPDR  Program 
Manager,  Freedom  of  Information/Local 
Public  Document  Room  Branch,  Office 
of  Information  Resources  Management, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone 
number  301-415-7170,  or  toll-free  1- 
800-638-8081. 

Dated  at  Rockville.  Md.,  this  20th  day  of 
March.  1997. 

For  the  Nuclear  Regulatory  Commission. 
RuaaeU  A.  Powell. 

Chief,  Freedom  of  Information/Local  PuUic 
Document  Room  Brxmch,  Office  of 
Information  Resources  Management. 
(FR  Doc.  97-7640  Filed  3-25-97;  8:45  am) 
BIUJNQ  COOE  TaW-OI-P 


Regulatory  Qukte;  Issuancs, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  2  of  Regulatory  Guide  1.160. 
"Monitoring  the  Effectiveness, of 


Maintenance  at  Nuclear  Power  Plants." 
has  heen  issued  to  endorse  Revision  2 
of  NUMARC  93-01,  "Industry  Guideline 
for  Monitoring  the  Effectiveness  of 
Maintenance  at  Nuclear  Power  Plants" 
(April  1996),  which  has  been  updated 
by  the  Nuclear  Energy  Institute.  When 
used  in  conjunction,  these  revisions  to 
Regulatory  Guide  1.160  and  NUMARC 
93-01  provide  methods  acceptable  to 
the  NRC  staff  for  complying  with  the 
NRC's  maintenance  rule,  10  CFR  50.65. 

Comments  and  suggestions  in 
coimection  with  items  for  inclusion  in 
guides  currenUy  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Publications  Branch.  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

Regulatory  gmdes  are  available  for 
inspection  or  copying  for  a  fee  at  the 
Commission's  Public  Document  Room. 
2120  L  Sbeet  NW.,  Washington.  DC. 
Single  copies  of  regulatory  guides,  both 
active  and  draft,  may  be  obtained  free  of 
charge  by  writing  the  Office  of 
Administration,  Attn:  Distribution  and 
Mail  Services  Section.  USNRC. 
Washington.  DC  20555-0001.  or  by  fax 
at  (301)  415-2260.  Issued  guides  may 
also  be  purchased  from  the  National 
Technical  Information  Service  on  a 
standing  order  basis.  Details  on  this 
service  may  be  obtained  by  writing 
NTIS.  5285  Port  Royal  Road. 
Springfield.  VA  22161.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  March  1997. 

For  the  Nuclear  R^ulatory  Commission. 

David  L.  Morriaon, 

Director,  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  97-7637  FUed  3-25-97;  8:45  am] 

SajJNQ  OOOE  78M-«1-P 


(Docket  Na  70-7002] 

Amsndtnsnt  to  Csrtlficals  of 
Complianco  for  ths  U.S.  Enrichmsnt 
Corporation  Portsmouth  Gaseous 
Diffusion  Plant,  Portsmouth,  OH 

The  Director.  Office  of  Nuclear 
Material  Safety  and  Saf^uards  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination  the  staff 
concluded  that  (1)  there  is  no  change  in 
the  types  or  significant  increase  in  the 


amounts  of  any  effluents  that  may  be 
released  o&ite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for. 
or  radiological  or  chemical 
consequences  from,  previous  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibihty  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safe  guards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  reouest  is  described  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Portsmouth  Gaseous 
Diffusion  Plant  (PORTS).  The  staff  has 
prepared  a  Compliance  Evaluation 
Report  which  provides  details  of  the 
staiff  s  evaluation. 

-     The  NRC  staff  has  determined  that 
this  amendment  satisfied  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  Tlie  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
Interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  p)articular  reference  to 
the  following  factors:  (1)  The  interest  of 
the  petitioner,  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition).may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  the  filing  of  the  petition. 
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If  no  petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  mil  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Regiater 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  2055S-OOO1,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  Washington,  DC,  by  the 
above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  I*ublic  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
Local  Public  Document  Room. 
Date  of  amendment  request: 
December  23,  1996. 

Brief  description  of  amendment:  The 
amendment,  in  accordance  with  a 
commitment  made  in  the  USEC 
certificate  application,  changes  the 
administrative  Technical  Safety 
Requirement  (TSR)  that  limits  the 
working  hours  of  facility  staff  who 
perform  safety  functions. 

Basic  for  finding  of  no  significance:  1. 
The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  iiu:rease  in  the  amounts  of 
any  efBuents  that  may  be  released 
ofbite. 

Administrative  TSR  3.2.2.b  limits 
working  hours  of  facility  staff  who 
perform  safety  functions  (operators, 
health  phjrsics  personnel,  maintenance 
personnel,  etc.).  The  proposed  change 
revises  TSR  3.2.2.b.2  as  specified  in 
Issue  37  of  DOE/ORO-2027  Revisipn  3. 
Change  A,  Plan  for  Achieving 
Compliance  with  NRC  Regulations  at 
the  Portsmouth  Gaseous  Diffusion  Plant, 
by  reducing  the  currently  authorized 
limits,  excluding  shift  turnover  time,  of 
32  hours  in  any  48  hour  period  and  80 
hours  in  any  7  day  period,  to  24  hours 
in  any  48  hour  (leriod  and  72  hours  in 
any  7  day  period,  respectively  These 
two  8-hour  reductions  in  overtime 
limits  may  enhance  safisty  by  reducing 
occupational  stresses  and  burdens  on 
facility  staff  who  perform  safety 
functions.  Therefore,  this  TSR 
amendment  will  not  result  in  significant 


amounts  of  effluents  that  may  be 
released  ofEsite. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

Operations  at  PORTS  do  not  result  in 
significant  occupational  radiation 
exposures.  Some  of  the  reasons  being 
that  (1)  occupancy  factors  are  low.  (2) 
distances  fitim  radioactive  sources  are 
generally  high,  (3)  significant  shielding 
is  provided  by  solid  and  liquid  UF6 
(self-shielding)  and  by  piping  and 
equipment,  (4)  depleted  and  low 
enriched  uranium  has  low  specific 
activities  and  are  also  comparatively 
low  gamma  radiation  emitters,  (5)  most 
of  the  uranium  in  process  is  in  gaseous 
form  (low  density),  and  (6)  UF6  is 
confined  within  quality  controlled 
cylinders,  equipment  and  piping.  The 
proposed  reductions  in  overtime  limits 
would  not  significantly  affect  any  of 
these  six  reasons.  Therefore,  reducing 
overtime  limits,  as  described  in  the 
assessment  of  criterion  1 ,  will  not 
measurably  modify  individual  or 
cumulative  occupational  radiation 
exposures. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact 

Since  the  proposed  changes  do  not 
involve  any  construction,  therefore, 
there  will  be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

The  proposed  changes  which  involve 
reductions  in  overtime  limits  will  not 
result  in  a  significant  increase  in  the 
potential  for  UF6  releases.  The  proposed 
changes  will  also  not  result  in  a 
significant  increase  for,  or  radiological 
consequences  firom  previously  evaluated 
critical  accidents.  In  fact,  the  reductions 
in  overtime  limits  described  in  the 
assessment  of  criterion  1,  may  enhance 
safety  by  reducing  occupational  stresses 
and  burdens  on  facihty  staff  who 
perform  safety  functions.  Therefore,  this 
TSR  amendment  will  not  residt  in  a 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  horn,  previously  analyzed 
accidents. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident 

The  proposed  changes  will  not  residt 
in  the  possibility  of  a  new  or  different 
kind  of  accident.  In  fact,  the  reductions 
in  overtime  limits  described  in  the 
assessment  of  criterion  1,  may  enhance 
safety  by  reducing  occupational  stresses 


and  burdens  on  facility  staff  who 
perform  safety  functions. 

6.  The  proposed  amendment  will  not 
residt  in  a  significant  reduction  in  any 
margin  of  safety. 

The  proposed  change,  which  is 
described  in  the  assessment  of  criterion 
1,  will  not  result  in  the  violation  of  any 
limjting  condition  of  operation. 
Therefore,  it  will  not  significanUy 
reduce  any  margin  of  safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs. 

Reductions  in  limits  to  overtime 
would  not  result  in  a  decrease  in  the 
overall  effectiveness  of  the  plant's  safety 
program.  In  fact,  as  discussed  in  the 
assessment  of  criterion  1 ,  it  may 
enhance  the  effectiveness  of  the  plant's 
safety  program. 

The  staff  has  not  identified  any 
safeguards  or  security  related 
implications  from  the  proposed 
amendment  Therefore  reducing  the 
limits  on  overtime  as  discussed  in  the 
assessment  of  criterion  1  will  not  result 
in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safeguards  or 
security  programs. 

Effective  date:  30  days  after  issuance. 

Certificate  of  Compliance  No.  GDP-2: 
Amendment  will  revise  the  Technical 
Safety  Requirements. 

Local  Public  Document  Room 
location:  Portsmouth  Public  Library, 
1220  GaUia  Street,  Portsmouth,  Ohio 
45662. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commissioo. 
John  T.  GrMTas, 

Acting  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  97-7639  Filed  3-25-97;  8:45  am] 
■HJJNQ  OOOC  TSM-«1-» 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budg0t  Rescissions  and  Dctarrais 
To  the  Coogreaa  otQ»  United  Stain 

In  accordance  with  the  Congressional 
Budget  and  Impoundment  Control  Act 
of  1974, 1  herewith  report  one  proposed 
rescission  of  budgetary  resources, 
totaling  $10  million. 

The  proposed  rescission  affects  the 
Department  of  Energy. 
William  J.  Clinton 
The  White  House 

March  19, 1997. 

MLUNO  COOf  M10-M-P 
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CONTENTS  OF  SPECIAL  MESSAGE 

(in  thousands  of  dollars) 


Rescission 
No. 


ITEM 


R97-11 


Department  of  Energy 

Energy  Programs 
Clean  coal  technology. 


Budgetary 
Resources 


10.000 


aajJNQ  CODE  S110-01-C 

DEPARTMENT  OF  ENERGY 

Energy  Programs 

Qean  Coal  Technology 

Of  the  available  funds  under  this 
heading,  $10,000,000  are  rescinded. 

BNJJNQ  CODE  3110-01-P 
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RMdnkM  PropoMi  No.  R97-11 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
R«poft  Pursuant  to  S«:tion  1012  of  PJL.  93-344 


AGENCY: 

Dopartnwit  of  Energy 

New  budget  authorltv S        14  879.000 

(PL  103-332, 104-6.  and  104-208) 

Other  txjdoetary  resources..          S       932.461,620 

Total  txjdoetarv  resources...          S      947  340  620 

BUREAU: 

Energy  Programs 

Clean  coal  technology 
89X0235 

Amount  proposed  for 
rescission S         1DJ)00  000 

OMb  identification  code: 
89^3&^>-1-271 

Legal  authority  (In  addition  to  sec  1012): 

|X       Antideficiency  Act 
Other 

Grant  proQrani: 

3     Yes              n     No 

Type  of  account  or  fund: 
Annual 
Mutti^ear 

Type  of  budget  authoflfy: 
X       Appropriatnn 

_J     Contract  authority 
1          Other 

(expiration  date) 
X       No-Year 

JuatHltation:  This  prooram  subsidizes  the  construction  and  operation  of  fedties  to  demonstrate  the  potential 
comrtiercial  feasibiiity  of  dean  coal  technologies. 


TerminaliQn  of  the  program,  after  completion  of  projects  now  underway,  is  pert  of  the  Presidenrs  realignment  of  the 
Department  of  Energy.  The  funds  projxMed  for  resdssion  are  not  needed  for  any  ongoing  project 

Estbnated  Program  Effect:  None. 


Outlay  Effect    (In  thousands  of  dolars): 
1997  Outlay  Estimate  • 


V\Mhout 


244,000 


wan 
244.000 


Outlay  Changes 


FY  1997 


FY  1998 


FY  1999 


FY  2000 


FY  2001 


FY  2002 


-2.000 


-4.000 


-4.000 


(FR  Doc.  97-7554  Piled  3-25-97;  8:45  am) 
!«<i«-«t-C 


POSTAL  SERVICE 
SuneMne  Act  Meeting 


I  DATES:  10:30  a.m.,  Monday, 
April  7, 1997;  8:30  a.m.,  Tuesday.  April 
8, 1997. 


PLACE:  New  Orleans,  Louisiana,  at  the 
Bouibon  Orleans  Hotel,  717  Orleans 
Street,  in  the  Ballroom. 

STATUS:  April  7  (Qosed);  April  8  (Open). 
MATTERS  TO  BE  CONSOERED: 

Monday,  April  7—10:30  a.m.  (Qosed) 

1.  Funding  Approval  for  Dinero 
Seguro. 

2.  Rate  Case  Planning  Process  (Part  1 


of  3). 
3.  Priority  Mail  NetworL 
Tuesday,  April  8 — 8:30  a.in.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
March  3-5, 1997. 

2.  Remaiics  of  the  Postmaster  General/ 
Chief  Executive  Officer. 

3.  Office  of  the  hupector  General  FY 
1997  Budget 

4.  Report  on  the  New  Orleans 
Performance  Cluster. 


5.  Tentative  Agenda  for  the  May  5-6, 
1997,  meeting  in  Washington.  DC. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Koerber,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475  LTn&nt 
Plaza,  SW.,  Washington.  DC  20260- 
1000.  Telephone  (202)  268-4800. 
Thomas  J.  Koalwr, 
Secretary. 
IFR  Doc.  97-7756  Filed  3-21-97;  4:33  pm| 

BIUJNQ  COOE  771»-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 
Form  11-K,  SEC  File  No.  270-101, 

OMB  Control  No.  3235-0082 

Form  T-6.  SEC  File  No.  270-344, 

OMB  Control  No.  3235-0391 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Seciuities 
{md  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  reinstatement  of  the 
previously  approved  collections  of 
information  discussed  below. 

Form  11-K  is  an  annual  report  of 
certain  types  of  employee  benefit  plans. 
It  is  filed  by  an  estimated  774 
respondents  for  a  total  estimated  annual 
bunlen  of  23.220  hours. 

Form  T-6  is  used  to  apply  under 
Section  310(a)(1)  of  the  TIA  for 
determination  of  eligibility  of  a  foreign 
person  to  act  as  institutional  trustee.  It 
is  filed  by  an  estimated  15  respondents 
for  a  total  estimated  annual  burden  of 
255  hours. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  {>ersons:  (i)  Desk  Officer 
for  the  Secvuities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Room  3208, 
New  Executive  Office  Building, 
Washington,  DC.  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
Director.  Office  of  Information 
Technology,  Securities  and  Exchange 
Conmiission.  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Comments 
must  be  submitted  to  OMB  by  April  25, 
1997. 


Dated:  March  19. 1997. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  97-7644  Filed  3-25-97;  8:45  am] 
BNJJNG  COOE  8010-01-« 

[Release  f4o.  IC-22S75;  International  Series 
neleaeo  No.  1068;  812-10468] 

CttitMMik,  N.A.,  et  al.;  Notice  of 
Application 

March  20. 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  imder  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

APPUCANTS:  Citibank.  N.A.  ("Citibank") 
and  aticorp. 

RELEVANT  1940  ACT  SECTKMS:  Exemption 
requested  under  section  6(c)  bom 
section  17(f)  and  rule  17f-5. 
SUMMARY  OF  APPUCATKM:  Applicants 
seek  conditional  exemptive  relief  from 
section  17(f)  of  the  1940  Act  and  rule 
17f-5  thereimder.  The  requested 
exemption  would  allow  Citibank  to 
make  available  direct  and  agency 
custody  arrangements  for  certain 
securities  and  other  assets  between 
United  States  investment  companies 
and  Citibank  T/O  in  the  Russian 
Federation. 

RUNG  DATE:  The  application  was  filed 
on  December  24, 1996.  Applicants  have 
agreed  to  file  an  additional  amendment 
during  the  notice  period,  the  substance 
of  which  is  incorporated  herein. 
HEARMG  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  14, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natvire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  N.W..  Washington.  D.C.  20549. 
Applicants,  c/o  Wayne  J.  Rapozo,  Esq.. 
Skadden.  Arps.  Slate.  Meagher  &  Flom 
LLP,  919  Third  Avenue,  New  Yorit,  New 
York  10022-3897. 
FOR  FURTHER  INFORMATION  CONTACT. 
Joseph  B.  McDonald,  Jr.,  Senior 


Counsel,  at  (202)  942-0533.  or  Mary  Kay 
Freeh.  Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMBTfARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Af^licants'  Repreeentadons 

A.  Background 

1.  Qtibank,  a  United  States  national 
banking  association,  is  a  wholly-owned 
subsidiary  of  Citicorp,  a  Delaware  bank 
holding  company.  Citibank  operates  an 
extensive  custodian  network  through  its 
branches  and  through  its  own 
subsidiaries  and  subsidiaries  of 
Qticorp,  as  well  as  unaffiliated 
correspondent  banks.  As  of  December 
31. 1995,  Citibank  had  approximately 
$966  billion  in  assets  under  custody. 

2.  In  1995.  Qtibank  received 
exemptive  relief  bom  the  Commission 
with  respect  to  15  foreign  subsidiaries  of 
Qtibank  ^  bom  the  provisions  of  section 
17(f)  of  the  1940  Act  to  permit,  among 
other  things,  Qtibank  as  the  custodian 
of  securities  and  other  assets  (other  than 
cash)  (the  "MIC  Securities")  and  cash 
(the  "MIC  Cash")  of  any  registered 
management  investment  company, 
incorporated  or  organized  under  the 
laws  of  the  United  States  or  a  state 
thereof  ("U.S.  Investment  Company"), 
or  as  sutx:ustodian  of  MIC  Seciuities 
and  MIC  Cash  for  which  any  other 
entity  is  acting  as  custodian  (the  "MIC 
Custodian"),  and  such  U.S.  Investment 
Company  or  MIC  Custoditm  for  which 
Citibank  so  acts,  to  deposit  or  to  cause 
to  permit  the  deposit  of  MIC  Securities 
and  MIC  Cash  with  such  foreign 
subsidiaries  of  Citibank  ("Agency 
Custody  Arrangements")  (the  "1995 
Order").2 

3.  The  1995  Order  also  granted 
exemptive  relief  permitting  such  foreign 
subsidiaries  of  Qtibank  to  serve  as 
custodian  for  U.S.  Investment 
Companies,  or  subcustodian  of  MIC 
Securities  and  MIC  Cash  for  MIC 
Custodians,  pursuant  to  direct 


I  Qtibank  (Chanoel  Islands)  Limited:  Qtibank. 
S.A.  in  France;  Qticorp  Investment  Bank  (The 
Netherlands)  N.V  ;  Qtibank  (Zaire)  S.A.R.L.: 
Qtibank  Zambia  Limited;  Qtictvp  Nominees  Pty. 
Limited  in  Australia;  Qtibank  Nominees  (New 
Zealand)  Limited;  Qtibank  Portugal,  S.A  ;  Banco  de 
Honduras  S.A.:  Qtibank  Budapest  Rt.;  Qtibank- 
M^hieb  in  Morocco;  Qtibank  (Trinidad  &  Tobago) 
Limited:  Qtitrust  Qilumbia  S.A.  Sociedad 
Fiduciaria:  Qtibank  (Poland)  S.A.;  and  Qtibank  a.*. 
in  the  Czech  Republic  (collectively,  the  "Qtibank 
Subsidiaiies"). 

>  Investment  Company  Act  Release  Nos.  21087 
(May  22. 19SS)  (DOtice)and  21145  (June  19. 199S) 
(ofdar). 


(Ml 
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contractual  arrangements  between  such 
Qtibank  subsidiary  and  a  U.S. 
Investment  Company  of  an  MIC 
Custodian  ("Direct  Custody 
Ananjzements"). 

4.  l^e  1995  Order  also  provides  that 
with  the  exception  of  Citibank  T/O  or 
any  other  Citibank  subsidiary  or  affiliate 
operating  in  the  Russian  Federation,  (a) 
the  relief  granted  therein  with  respect  to 
Agency  Custody  Arrangements  apply  to 
all  additional  foreign  subsidiaries  of 
Qtibank  which  do  not  meet  the 
shareholders'  equity  requirements  of 
Rule  17f-5  (collectively,  the 
"Additional  Citibank  Subsidiaries")  and 
all  foreign  affiliates  of  Citibank  which 
are  subsidiaries  of  Citicorp  which  do 
not  meet  the  shareholders'  equity 
requirement  of  Rule  17f-5  (collectively, 
the  "Citibank  Affiliates")  when  such 
Additional  Citibank  Subsidiaries  and 
such  Qtibank  Affiliates  meet  the  terms 
and  conditions  applicable  to  the 
provision  of  such  services  set  forth  in 
the  1995  Order  and  (b)  the  relief  granted 
therein  with  respect  to  Direct  Custody 
Arrangements  apply  to  all  Additional 
Qtibank  Subsidiaries  and,  at  such  time 
as  direct  custody  services  are  to  be 
offered  by  them  in  accordance  with 
applicable  law,  the  Qtibank  Affiliates, 
when  such  Additional  Qtibank 
Subsidiaries  and  such  Qtibank 
Affiliates  meet  the  terms  and  conditions 
applicable  to  the  provision  of  services 
set  forth  in  the  1995  Order. 

B.  Relief  Requested 

1.  Applicants  seek  an  order  under 
Section  6(c)  of  the  Act  granting 
exemptive  relief  from  Section  17(f)  of 
the  Act  to  allow  Citibank  T/O  in  the 
Russian  Federation  to  provide  foreign 
custody  services  in  connection  with  the 
holding  of  MIC  Securities  and  MIC  Cash 
of  any  U.S.  Investment  Company 
pursuant  to  (1)  Agency  Custody 
Arrangements  and  (2)  Direct  Custody 
Arrangements.  ^ 

2.  The  Qtibank  Subsidiaries,  the 
Additional  Qtibank  Subsidiaries  and 
the  Qtibank  Affiliates,  from  time  to  time 
providing  custodial  services  pursuant  to 
the  terms  of  the  1995  Order,  and 


'daartng  and  custody  procadum  in  tli«  RusaUn 
FedentioD  difTai  subsUntlally  from  the  procedure* 
gaoarmlly  amployod  in  otbar  juriadictjons.  Oth«r 
than  the  exemptioa  requested  from  sectioa  17(f) 
and  rule  17f-5  so  that  the  Direct  Custody 
AnHSHMDU  and  Agency  Custody  Amngements 
■■yiHll;  to  Qtibenk  T/O  in  the  Russian 
ftAmitkm,  epplifMtfs  an  not  requesting  an 
■HM^MiMi  frMi  aoctioa  17(f)  or  rule  17f-5  for«ny 
aepad  of  the  custody  or  clearing  procedures 
employed  in  the  Russian  Federation.  Furthermore, 
applicants  acknowledge  that  any  order  granting  the 
application  may  not  be  deemed  a  determination  by 
the  SBC  that  the  Russian  clearing  and  custody 
procedures  comply  with  section  17(f]  or  any  tula 
thereunder. 


Citibank  T/O,  at  such  time  as  it  provides 
custodial  services  pursuant  to  the 
requested  order,  will  hereinafter 
collectively  be  referred  to  as  the 
"Exemptive  Order  Network  Members". 

3.  Under  the  Agency  Custody 
Arrangements,  MIC  Seciuities  and  MIC 
Cash  are  mainUnned  in  the  custody  of 
an  Exemptive  Order  Network  Member 
in  accordance  with  a  custody  agreement 
among  (a)  the  U.S.  Investment  Company 
or  MIC  Custodian  for  which  Citibank 
acts  as  custodian  or  subcustodian,  (b) 
Qtibank,  and  (c)  Qticorp  (the  "Agency 
Custody  Agreement").  Citibank  acts  as 
the  custodian  or  subcustodian  of  the 
MIC  Securities  and  MIC  Cash  and  is 
authorized  to  delegate  its 
responsibilities  to  the  Exemptive  Order 
Network  Member  in  accordance  with 
the  terms  of  a  subcustodian  agreement 
(the  "Subcustodian  Agreement"). 

4.  The  Agency  Custody  Agreement 
provides  that  the  delegation  by  Citibank 
to  an  Exemptive  Order  Network  Member 
does  not  relieve  Qtibank  of  any 
responsibility  to  the  U.S.  Investment 
Company  or  MIC  Custodian  for  any  loss 
due  to  the  negligent  acts  or  omissions  of 
the  Exemptive  Order  Network  Member 
except  such  loss  as  may  result  frt>m 
political  risk  {e.g.,  exchange  control 
restrictions,  confiscation,  expropriation, 
nationalization,  insurrection,  civil  strife 
or  armed  hostilities),  and  other  risk  of 
loss  for  which  neither  Citibank  nor  the 
Exemptive  Order  Network  Member 
would  be  liable  under  rule  17f-5  (e.g.. 
despite  the  exercise  of  reasonable  care, 
loss  due  to  Act  of  God.  nuclear  incident 
and  the  like).  The  Agency  Custody 
Agreement  also  provides  that  Qticorp  is 
liable,  in  accordance  with  the  terms  of 
the  guarantee  described  below,  for 
losses  of  MIC  Sectirities  andVor  MIC 
Cash  resulting  frtim  the  bankruptcy  or 
insolvency  of  the  Exemptive  Order 
Network  Member. 

5.  The  Direct  Custody  Arrangements 
will  enable  the  Exemptive  Order 
Network  Members  to  act  as  direct 
custodians  in  accordance  with  either  a 
master  custody  agreement  under  whicii 
a  U.S.  Investment  Company  or  MIC 
Custodian  enters  into  a  direct  custodial 
relationship  with  a  number  of 
Exemptive  Order  Network  Membera  or 
an  individual  custody  agreement  under 
which  a  U.S.  Investment  Company  or 
MIC  Custodian  enters  into  a  direct 
custodial  relationship  with  a  particular 
Exemptive  Order  Network  Member 
(either,  a  "Direct  Custody  Agreement"). 
The  Direct  Custody  Agreement  would 
be  among  (i)  The  U.S.  Investment 
Company  or  MIC  Custodian  for  which 
the  Exemptive  Order  Network  Member 
acts  as  custodian  or  subctistodian,  (ii) 
the  Exemptive  Order  Network  Member, 


(iii)  Citicorp,  and  (iv)  Citibank.  The 
terms  of  each  Direct  Custody  Agreement 
would  include  a  confirmation  by  the 
Exemptive  Order  Network  Member  that 
it  will  act  as  the  ciistodian  or 
subcustodian,  as  the  case  may  be,  of  the 
MIC  Securities  and  MIC  Cash  under  the 
requested  order,  an  agreement  by 
Citicorp  that  it  is  liable,  in  accordance 
with  the  terms  of  its  guarantee,  for 
losses  of  MIC  Securities  and  MIC  Cash 
resulting  bom  the  bankruptcy  or 
insolvency  of  the  Exemptive  Order 
Network  Member,  and  an  agreement  by 
Qtibank  to  be  liable  for  any  loss 
resulting  bom  the  performance  of  the 
Exemptive  Order  Network  Member, 
except  such  loss  as  may  result  from 
political  risk  (e.g.,  exchange  control 
restrictions,  confiscation,  expropriation, 
nationalization,  insurrection,  civil  strife 
or  armed  hostilities),  and  other  risk  of 
loss  for  which  neither  Qtibank  nor  the 
Exemptive  Order  Network  Member 
would  be  liable  imder  rule  17f-5  (e.g., 
despite  the  exennse  of  reasonable  care, 
loss  due  to  Act  of  God,  nuclear  incident 
and  the  like). 

6.  The  extent  of  Qtibank's  liability  for 
losses  attributable  to  Qtibank  T/O 
under  the  Direct  Custody  Arrangements 
would  be  the  same  as  that  provided  for 
under  the  Agency  Custody 
Arrangements.  Under  both  the  Agency 
Custody  Arrangements  and  the  Direct 
Custody  Arrangements,  Citibank  would 
be  liable  for  the  negUgent  acts  or 
omissions  of  Citibank  T/O. 

7.  Both  the  Agency  and  Direct 
Custody  Agreements  would  provide  that 
Qticorp  will  be  liable  in  accordance 
with  the  terms  of  a  guarantee  for  losses 
of  MIC  Securities  and  MIC  Cash 
resulting  from  bankruptcy  or  insolvency 
of  Qtibank  T/O.  Under  the  1995  Order. 
Qticorp  has  issued  a  guarantee  for 
losses  of  MIC  Securities  and  MIC  Cash 
held  by  the  Exemptive  Order  Network 
Member  under  the  Agency  and  Direct 
Custody  Agreements  resulting  from  the 
bankruptcy  or  insolvency  of  each 
Exemptive  Order  Network  Member  (the 
"Guarantee").  If  the  requested  order  is 
issued  and  Citibank  T/O  becomes  an 
Exemptive  Order  Network  Member,  the 
Guarantee  Mdll  be  amended  to  cover  all 
MIC  Securities  and  MIC  Cash  held  by 
Citibank  T/O.  The  dollar  amount  of  the 
Guarantee  applicable  to  all  Exemptive 
Order  Network  Members  will  equal  or 
exceed  the  aggregate  market  value  of 
MIC  Securities  and  MIC  Cash  held  in 
the  ctistody  of  the  Exemptive  Order 
Network  Members. 

8.  The  value  of  MIC  Seciuities  and 
amount  of  MIC  Cash  held  under  Agency 
Custody  Agreements  will  be  calculated 
by  Citibank  based  on  records 
maintained  by  Citibank,  as  custodian. 


and  reports  by  the  Exemptive  Order 
Network  Members.  The  total  amount 
also  will  be  reported  to  Qticorp.  In 
addition,  each  Exemptive  Order 
Network  Member  will  submit  to 
Qtibank,  as  agent  for  Citicorp,  the 
Exemptive  Order  Network  Member's 
calculation,  and  the  basis  on  which  it 
was  made,  of  the  value  of  MIC 
Securities  and  amoimt  of  MIC  Cash  held 
by  it  under  Direct  Custody  Agreements. 
After  review  of  the  results  of  the 
monthly  monitoring,  Qticorp  will  take 
the  necessary  steps  to  adjust  the  amoimt 
of  the  Guarantee  to  cover  the  aggregate 
value  of  the  MIC  Seciuities  and  the 
•  aggregate  amount  of  MIC  Cash. 

9.  In  the  event  that  at  the  time  of  a 
bankruptcy  or  insolvency  an  Exemptive 
Order  Network  Member  holds  MIC 
Securities  and  MIC  Cash  having  an 
aggregate  value  in  excess  of  the 
aggregate  value  of  MIC  Securities  and 
MIC  Cash  which  such  Exemptive  Order 
Network  Member  held  at  the  time  of  the 
previous  adjustment  of  the  Guarantee, 
Qticorp  will  immediately  take  such 
steps  as  may  be  necessary  to  increase 
the  size  of  the  Guarantee  to  cover  the 
amount  of  such  excess.  This  coverage 
will  remain  in  place  until  such  time  as 
the  Exemptive  Order  Network  Member's 
bankruptcy  estate  is  settled,  the  amount 
of  any  loss  to  the  U.S.  Investment 
Company  or  MIC  Custodian  attributable 
to  the  bankruptcy  or  insolvency  is 
calculated,  and  payment  under  the 
Guarantee,  if  necessary,  is  made. 

Applicants'  Legal  Analysia 

1.  Applicants  seek  the  requested 
exemptive  relief  because  Qtibank  T/O 
does  not  qualify  to  serve  as  custodian 
for  MIC  Securities  and  MIC  Cash  under 
the  terms  of  section  17(f)  of  the  1940  Act 
or  rule  17f-5  thereimder.  Section  17(f) 
provides,  in  relevant  part,  that  a 
registered  management  investment 
company  may  place  and  maintain  its 
securities  and  similar  assets  in  the 
custody  of  a  bank  or  banks  meeting  the 
requirements  of  section  26(a)  of  the 
1940  Act  Qtibank  T/O,  however,  does 
not  fall  within  the  definition  of  a 
"bank"  as  that  term  is  defined  in  section 
2(a)(5)  of  the  1940  Act 

2.  Rule  17f-5  would  permit  a  U.S. 
Investment  Company  to  deposit 
securities,  cash  and  cash  equivalents 
with  an  "eligible  foreign  custodian."  a 
term  that  is  defined  to  include,  as  here 
relevant,  a  majority-owned  direct  or 
indirect  subsidiary  of  a  qualified  U.S. 
bank  or  bank  holding  company  that  is 
incorporated  or  organized  imder  the 
laws  of  a  country  other  than  the  United 
States  and  that  has  shareholders'  equity 
in  excess  of  $100,(X)0,000  (U.S.$  or 
equivalent).  The  rule  defines  the  term 


"Qualified  U.S.  Bank"  to  include  a 
banking  institution  organized  under  the 
laws  of  the  United  States  that  has  an 
aggregate  capital,  siuplus,  and 
undivided  profit  of  not  less  than 
$500,000.  Citibank  is  a  Qualified  U.S. 
Bank  as  defined  in  the  rule.  Qtibank  T/ 
O,  howevOT.  currently  does  not  meet  the 
minimum  shareholders'  equity 
requirement  of  rule  17f-5. 

3.  Although  Citibank  vrill  not  be  in  an 
agency  relationship  with  Citibank  T/O 
under  the  Direct  Custody  Arrangements, 
it  nonetheless  will  provide  the 
necessary  review  and  independent 
oversight  of  the  performance  and 
capabilities  of  Qtibank  T/O.  Applicants 
submit  that  Qtibank's  review  will 
insure  that  adequate  safsguartls  are  in 
place  and  that  service  standards  for 
custodial  administration  and  operations 
are  in  place.  Because  Citibank  will  agree 
to  be  responsible  for  negligent  acts  or 
omissions  of  Qtibank  T/O  under  the 
Agency  Custody  Arrangements  and  the 
Direct  Custody  Arrangements.  Qtibank 
will  have  a  vested  interest  in  verifying 
that  Qtibank  T/O  maintning  adequate 
standards. 

4.  Under  the  Direct  Custody 
Arrangements,  Qtibank  will  be  in 
privity  of  contract  with  the  U.S. 
Investment  Company  or  MIC  Custodian. 
While  it  would  be  necessary  for  a  U.S. 
Investment  Company  or  MIC  Custodian 
to  establish  the  negligence  of  Qtibank 
T/O  in  the  action  against  Qtibank,  the 
U.S.  Investment  Company  or  MIC 
Custodian  would  be  entitled  to  seek 
recovery  from  Qtibank  in  the  first 
instance. 

5.  Pursuant  to  the  Agency  Custody 
Agreement,  Qtibank  acts  as  the 
custodian  or  subcustodian  of  MIC 
Securities  and  MIC  Cash  and  is 
authorized  to  delegate  its 
responsibilities  to  the  Exemptive  Order 
Network  Member  in  accordance  with 
the  terms  of  the  Subcustodian 
Agreement  The  Subcustodian 
Agreement  explicitiy  provides  that  U.S. 
Investment  Companies  or  MIC 
Custodians,  as  the  case  may  be,  that 
have  entered  into  an  Agency  Custody 
Agreement  with  Qtibank  are  third  party 
beneficiaries  of  the  Subcustodian 
Agreement,  are  entiUed  to  enforce  the 
terms  of  the  Subcustodian  Agreement, 
and  are  entitled  to  seek  relief  directly 
against  the  Exemptive  Order  Network 
Member  or  against  Citibank. 

6.  Applicants  believe  that  provision  of 
the  Guarantee  by  Citicorp  (rather  than 
by  Qtibank)  under  the  Agency  and 
Direct  Custody  Arrangements  does  not 
negatively  affect  the  level  of  protection 
afforded  the  U.S.  Investment  Companies 
and  MIC  Custodians.  Since  the 
Guarantee  will  be  at  least  equal  to  the 


aggregate  value  of  all  MIC  Securiti^and 
MIC  Cash  held  by  all  Exemptive  Order 
Network  Members  at  the  end  of  the 
previous  calendar  month  and  the  total 
Guarantee  amount  is  available  to  cover 
one  or  more  Exemptive  Order  Networic 
Members,  the  Guarantee  should  be  more 
than  sufficient  to  cover  losses 
attributable  to  the  bankruptcy  or 
insolvency  of  any  one  particular 
Exemptive  Order  Network  Member. 

Applicanta' Conditioaa 

If  the  requested  order  is  granted, 
applicants  agree  to  the  following 
conditions: 

1.  The  foreign  custody  arrangements 
proposed  with  respect  to  Qtibank  T/O 
will  satisfy  the  requirements  of  rule  1 7f- 
5  in  all  respects  other  than  with  regard 
to  shareholders'  equity. 

2.  MIC  Securities  and  MIC  Cash    - 
custodied  pursuant  to  Agency  Custody 
Arrangements  will  be  maintained  with 
Qtibank  T/O  only  in  accordance  with 
an  Agency  Custody  Agreement,  required 
to  remain  in  efEsct  at  all  times  during 
which  Qtibank  T/O  fails  to  satisfy  the 
requirements  of  rule  17f-5  relating  to 
shareholders'  equify. 

3.  The  Agency  Custody  Agreement 
will  be  among  (i)  the  U.S.  Investment 
Companies  or  KOC  Custodians  for  which 
Qtibank  serves  as  custodians  or 
subcustodian,  (ii)  Qtibank.  and  (iii) 
Qticorp.  The  Agency  Custcxly 
Agreement  will  provide  the  following: 

(a)  Qtibank  vrill  act  as  the  ctisUxiian  or 
(ubcustodian,  as  ths  case  may  be,  of  the  MIC 
Securitiet  and  MIC  Cash  and  will  be  able  to 
delegate  its  retponsibilities  to  Catibeiik  T/O. 

(b)  Qtibank's  deisgatioo  of  duties  to 
Qtibank  T/O  will  not  relieve  Qtibank  of  any 
responsibility  to  the  U.S.  Investment 
Company  or  MIC  Custodian  for  any  loea  dite 
to  the  negligent  perfonnance  by  Qtibank  T/ 
O,  except  such  lost  as  may  result  from  (i) 
political  tisk  (e.;.,  exchange  control 
restrictions,  cxuifiacatioD,  expropriation, 
nationalization,  insturectioD.  civil  strife  or 
annad  hostilities)  and  (ii)  other  risks  of  loss 
for  which  neither  Citibank  nor  Qtibank  T/O 
would  be  liable  under  rule  17f-S;  and 

(c)  Qticorp  will  be  liable,  in  acconlance 
turith  the  terms  of  the  Guarantee,  for  losses  of 
MIC  Securitiec  and/ or  MIC  Cash  resulting 
from  the  bankruptcy  or  insolvency  of 
Qtibank  T/O. 

4.  With  respect  to  the  Agency  Custody 
Arrangements,  Qtibank  will  enter  into  a 
Subcustodian  Agreement  with  Qtibank 
T/O  pursuant  to  which  Qtibank  will 
delegate  to  Qtibank  T/O  such  of  its 
duties  and  obligations  as  would  be 
necessary  to  permit  Qtibank  T/O  to 
hold  in  custody,  in  the  Russian 
Federation.  MIC  Securities  and  MIC    • 
Cash.  The  Subcustodian  Agreement  will 
provide  an  acknowledgement  by 
Citibank  T/O  that  it  is  acting  as  a  foreign 


iMI 


14484 


Federal  Register  /  Vol.  62,  No.  58  /  Wednesday.  March  26.  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  58  /  Wednesday,  March  26,  1997  /  Notices 


14485 


custodian  for  U.S.  Investment 
Companies  and  MIC  Custodians 
pursuant  to  the  terms  of  the  exemptive 
order  requested  by  the  application.  The 
Subcustodian  Agreement  will  explicitly 
provide  that  U.S.  Investment  Companies 
or  MIC  Custodians  that  have  entered 
into  an  Agency  Custody  Agreement  with 
Qtibank  will  be  third  party, 
beneficiaries  of  the  Subcustodian 
Agreement,  will  be  entitled  to  enforce 
the  terms  thereof,  and  will  be  entitled  to 
seek  rehef  directly  against  Citibank  T/0 
or  against  Citibank. 

5.  The  Subcustodian  Agreement 
between  Qtibank  and  Citibank  T/O  will 
be  governed  by  New  York  law;  or,  if  it 
were  governed  by  the  local  law  of  the 
Russian  Federation.  Qtibank  shall 
obtain  an  opinion  of  counsel  form 
Russian  counsel  opining  as  to  the 
enforceabihty  of  the  rights  of  a  third 
party  beneficiary  under  the  laws  of  such 
foreign  jurisdiction. 

6.  MIC  Securities  and  MIC  Cash  of 
U.S.  Investment  Companies  and  MIC 
Custodians  entering  into  Direct  Custody 
Arrangements  wdth  Citibank  T/O  will  be 
maintained  with  Qtibank  T/O  only  in 
accordance  with  a  Direct  Custody 
Agreement,  required  to  remain  in  effect 
at  all  times  during  which  Qtibank  T/O 
Coils  to  satisfy  the  requirements  of  rule 
17^5  relating  to  shareholders'  equity. 

7.  The  Direct  Custody  Agreement  will 
be  among  (i)  each  U.S.  Investment 
Company  or  MIC  Custodian  for  which 
Qtibank  T/O  serves  as  custodian  or 
subcustodian,  (ii)  Qtibank  T/O,  (iii) 
Qtibank,  and  (iv)  Qticorp.  The  Direct 
Custody  Agreement  will  provide  the 
following: 

(a)  confirmation  by  Citibank  T/O  that  it 
will  act  as  the  custodian  or  subcustodian,  as 
the  case  may  be.  of  the  MIC  Securities  and 
MIC  Cash  pursuant  to  the  requested  order; 

(b)  Citicorp  trill  be  liable,  in  accordance 
with  the  tenns  of  the  Guarantee,  for  losses  of 
MIC  Securities  and/or  MIC  Cash  resulting 
from  the  bankruptcy  or  insolvency  of 
Citibank  T/O;  and 

(c)  Qtibank  will  be  liable  for  any  loss 
resulting  from  the  performance  of  Cititiank 
T/O.  except  such  loss  as  may  result  firom  (i) 
political  risk  (e.g.,  exchange  control 
restrictions,  confiscation,  expropriation, 
nationalization,  insurrection,  civil  strifis,  or 
armed  bostihties)  and  (ii)  other  risks  of  loss 
for  which  Qtibank  T/O  would  not  l>e  liable 
under  rule  17f-5. 

8.  Under  the  Direct  Custody 
Arrangements,  U.S.  Investment 
Companies  or  MIC  Custodians,  as  the 
case  may  be,  will  be  entiUed  to  seek 
relief  directly  against  Citibank  or 
Qtibank  T/O. 

9.  The  dollar  value  of  the  Guarantee 
applicable  to  the  Exemptive  Order 
Network  Members  shall  be  at  least  equal 
to  the  aggregate  value  of  the  MIC 


Securities  and  MIC  Cash  held  in  the 
custody  of  such  Exemptive  Order 
Network  Members  pursuant  to  the 
Direct  Custody  Agreements  and  the 
Agency  Custody  Agreements,  calcidated 
at  the  close  of  the  previous  calendar 
month.  The  value  of  MIC  Securities  and 
MIC  Cash  held  in  the  custody  of  the 
Exemptive  Order  Network  Members,  as 
Citibank's  subcustodians,  will  be 
calculated  by  Citibank  based  on  records 
maintained  by  Citibank  and  reports  by 
such  Exemptive  Order  Network 
Members  as  at  the  end  of  each  calendar 
month,  and  such  amount  will  be 
reported  to  Qticorp.  In  addition,  each 
Exemptive  Order  Network  Member  will 
submit  to  Qtibank,  as  agent  for  Qticorp, 
monthly  its  calc\ilation,  and  the  basis  on 
which  it  was  made,  of  the  market  value 
of  MIC  Securities  and  MIC  Cash  held  in 
custody  by  it  under  Direct  Custody 
Agreements.  After  reviewing  the  results 
of  the  monthly  monitoring,  Qticorp  will 
take  such  steps  as  may  be  necessary  to 
adjust  the  amount  of  the  Guarantee  to 
cover  the  aggregate  value  of  the  MIC 
Securities  and  MIC  Cash  held  by 
Exemptive  Order  Network  Members, 
under  Agency  and  Direct  Custody 
Agreements.  In  the  event  of  the 
insolvency  of  an  Exemptive  Order 
Network  Member  at  a  time  when  the 
aggregate  value  of  MIC  Securities  and 
MIC  Cash  held  by  such  Exemptive 
Order  Network  Member  is  in  excess  of 
the  amount  of  MIC  Securities  and  MIC 
Cash  which  such  Exemptive  Order 
Network  Member  held  at  the  prior 
calendar  month's  end,  Citicorp  will 
immediately  take  such  steps  (if  any)  as 
may  be  necessary  to  increase  the  size  of 
the  Guarantee  to  cover  the  amount  of 
such  excess. 

10.  Qtibank  currenUy  satisfies  and 
will  continue  to  satisfy  the  Qualified 
U.S.  Bank  requirement  set  forth  in  rule 
17f-5(c)(3). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katx, 
Secretary. 

[FR  Doc.  97-7647  Filed  3-25-97;  8:45  am] 
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[Reteese  No.  IC-22976;  File  No.  812-10462] 

Cova  Financial  Servicas  Ufa  Insuranca 
Company,  at  al. 

March  20, 1997. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 


APPUCANTS:  Cova  Financial  Services 
Life  Insurance  Company  ("Cova  Life") 
and  Cova  Variable  Annuity  Account 
One  ("Variable  Account  One") 

RELEVANT  1»40  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  26(b) 
approving  the  proposed  substitution  of 
sectuities. 

SUMMARY  OF  APPUCATKM:  Applicants 
seek  an  order  approving  the  proposed 
substitution  of  shares  of  the 
International  Equity  Portfolio  of  Cova 
Series  Trust  ("Cova  Trust")  for  shares  of 
the  Global  Equity  Portfolio  of  Lord 
Abbett  Series  Fund,  Inc.  ("Lord  Abbett 
Fimd")  which  currenUy  are  held  by 
Variable  Account  One  to  fund  certain 
single  purchase  payment  and  flexible 
purchase  payment  variable  annuity 
contracts  ("Contracts")  issued  by  Cova 
Life. 

FILING  DATE:  The  application  was  filed 
on  December  13, 1996,  and  amended 
and  restated  on  march  18, 1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  Persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.,  on  April  14, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiuv 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issue  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  SEC,  Secretary,  450  Fifth 
Stimt.  NW..  Washington.  D.C.  20549. 
Applicants,  c/o  Raymond  A.  O'Hara  m. 
Blazzard,  Grodd  &  Hasenauer,  P.C,  P.O. 
Box  5108,  Westport,  Connecticut, 
06881.  Copies  to  Jeffery  K.  Hoelzel,  Esq., 
Senior  Vice  President,  General  Counsel 
and  Secretary,  Cova  Financial  Services 
Life  Insurance  Company,  One  Tower 
Lane,  Suite  3000,  Oakbrook  Terrace,  II 
60181-4644. 

FOR  FURTHER  MFORMATION  CONTACT: 
Megan  L.  Ehuiphy,  Staff  Attorney,  or 
Patrice  M.  Pitts,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  may  be  obtained 
for  a  fee  from  the  Public  Reference 
Branch  of  the  SEC 


Applicants'  Repreaentatioiis 

1.  Cova  Life  originally  was 
incorporated  on  August  17, 1981,  as 
Assurance  Life  Company,  a  Missouri 
corporation,  and  changed  its  name  to 
Xerox  Financial  Services  Life  Insurance 
Company  in  1985.  On  June  1,  1995  a 
wholly-owned  subsidiary  of  General 
American  Life  Insurance  Company 
purchased  Cova  Life  from  Xerox 
Financial  Services,  Inc.  The  acquisition 
of  Cova  Life  included  related 
companies.  On  J\me  1. 1995.  Cova  Life 
changed  its  name  to  Cova  Financial 
Services  Lifie  Insurance  Company.  Cova 
Life  presentiy  is  licensed  to  do  business 
in  the  District  of  Columbia  and  in  all 
states  except  California.  Maine,  New 
Hampshire,  New  York  and  Vermont 

2.  Variable  Accoimt  One  is  a  separate 
account  registered  under  the  1940  Act 
as  a  imit  investment  trust  and 
established  for  the  purpose  of  funding 
certain  variable  annuity  contracts, 
including  the  Contracts.  Variable 
Account  One  currentiy  is  divided  into 
twelve  sub-accounts,  each  of  which 
reflects  the  investment  performance  of  a 
conespranding  portfolio  of  Cova  Trust. 
Lord  Abbett  Fund  and  another 
registered  mutual  fund. 

3.  The  Lord  Abbett  Fimd  currenUy 
offers  shares  of  its  portfolios  to 
corresponding  sub-accounts  of  Variable 
Account  One  and  to  separate  accounts 
of  other  insurance  companies.  Lord 
Abbett  Fund  was  incorporated  under 
the  laws  of  Maryland  on  August  28, 
1989,  and  is  registered  imder  the  l£t40 
Act  as  an  open-end  management 
investment  company  of  the  series  type. 
Lord  Abbett  Fund  ciurenUy  is 
comprised  of  three  Portfolios,  only  one 
of  which — the  Global  Equity  Portfolio — 
is  relevant  herein. 

4.  The  investment  objective  of  the 
Global  Equity  Portfolio  is  long-term 
growth  of  capital  and  income  consistent 
with  reasonable  risk.  The  production  of 
current  income  is  a  secondary 
consideration  for  the  portfolio.  The 
Global  Equity  Portfolio  normally  invests 
primarily  in  common  stocks  (including 
securities  convertible  into  common 
stocks)  of  domestic  and  foreign 
companies  in  sound  financial  condition, 
which  common  stocks  are  expected  to 
show  above-average  price  appreciation. 
Under  normal  circimistances,  the 
portfolio  will  invest  its  total  assets  in 
domestic  and  foreign  securities  with  at 
least  65%  of  such  assets  invested  in 
equity  securities  primarily  traded  in  at 
least  three  countries,  including  the 
United  States. 

5.  Lord.  Abbett  h  Co.  ("Lord  Abbett") 
is  the  investment  manager  of  the  Lord 
Abbett  Fund.  Lord  Abbett  retains 


Dunedin  Fund  Managers  Limited  as  a 
sub-adviser  to  the  Global  Equity 
Portfolio.  Lord  Abbett  receives  a 
monthly  management  fee,  based  on 
average  daily  net  assets  for  each  month, 
at  an  annual  rate  of  .75  of  1%.  Since 
inception  of  the  Global  Equity  PortfoUo. 
Lord  Abbett  has  voluntarily  waived  this 
management  fee  and  reimbursed  a 
portion  of  the  expenses  of  the  portfolio. 
Lord  Abbett  is  tmder  no  legal  obligation 
to  continue  fee  waivers  and  expense 
reimbursements. 

6.  The  shares  of  Cova  Trust  are  sold 
exclusively  to  separate  accounts  of  Cova 
Life  (including  Variable  Account  One) 
and  its  a^liated  insurance  companies  to 
fimd  benefits  under  the  Contracts  and 
certain  other  variable  annuity  contracts 
issued  by  affiliates  of  Cova  Life.  Cova 
Trust  is  an  unincorporated  business 
trust  that  was  established  under 
Massachusetts  law  by  a  Declaration  of 
Trust  dated  July  9, 1987.  Cova  Trust  is 
registered  under  the  1940  Act  as  an 
open-end  management  investmemt 
company  of  the  series  type.  Cova  Trust 
cuirrenUy  offers  eleven  portfolios,  only 
one  of  which — the  International  Equity 
Portfolio — is  relevant  herein. 

7.  The  investment  objective  of  the 
International  Equity  Portfolio  is  to 
provide  a  high  total  return  from  a 
portfolio  of  equity  securities  of  foreign 
corporations.  In  normal  circumstances, 
the  International  Equity  Portfolio  should 
be  essentially  fiilly  invested  with  at 
least  65%  of  the  value  of  its  total  assets 
in  equity  securities  of  foreign  issuers, 
consisting  of  conunon  stocks  and  other 
securities  with  equity  characteristics 
such  as  preferred  stock,  warrants,  rights 
and  convertible  securities. 

8.  Cova  Investment  Advisory 
Corporation  ("Cova  Advisory")  is  the 
investment  adviser  for  Cova  Trust  Cova 
Advisory  is  a  wholly-owned  subsidiary 
of  Cova  Life  Management  Company, 
which  is  a  wholly-owned  subsidiary  of 
Cova  Corporation,  which  is  a  wholly- 
owned  subsidiary  of  General  American 
Life  Insurance  Company.  Cova  Advisory 
has  engaged  J.P.  Morgan  Investment 
Management  Inc.,  a  wholly-owned 
subsidiary  of  J.P.  Morgan  &  Co..  Inc..  as 
sub-adviser  to  the  International  Equity 
Portfolio.  The  maYimiim  management 
fee  Cova  Advisory  receives  is  .85%  of 
the  net  assets  of  the  International  Equity 
Portfolio.  Cova  Advisory  has  undertaken 
to  pay  the  expenses  of  the  International 
Equity  Portfolio  imtil  May  1,  1998,  to 
the  extent  that  expenses  of  the  portfolio. 
other  than  investment  advisory  fees, 
exceed  the  annual  rate  of  10%  of  the 
portfolio's  average  net  assets. 

9.  The  Global  Equity  Portfolio 
conunenced  operations  on  April  9. 
1990.  After  expoiencing  slow  sales  of 


portfolio  shares  the  management  of 
Cova  Life  and  the  management  of  Lord 
Abbett  determined  that  it  was  unlikely 
that  the  Global  Equity  Portfolio  would 
grow  to  a  sufficient  size  to  promote 
consistent  investment  performance  or  to 
reduce  operating  expenses.  The  sale  of 
shares  of  the  Global  Equity  Portfolio  to 
Variable  Account  One  was  discontinued 
on  May  1. 1092  (except  for  the 
acceptance  of  certain  additional 
purchase  payments  received  after  that 
date  in  connection  v^rith  dollar  cost 
averaging  program  of  Cova  Life). 

10.  International  Equity  Portfolio 
b^an  selling  its  shares  to  Variable 
Account  One  on  May  1. 1996.  As  of 
December  31. 1996,  the  portfolio  had 
$15,619,255  in  net  assets,  more  than  six 
times  the  asset  size  of  the  Global  Equity 
Portfolio.  Management  (^Cova  Life 
believes  that  the  International  Equity 
Portfolio  will  continue  to  grow  at  a 
steady  pace.  In  addition  to  sales  to 
Variable  Account  One,  Cova  Life 
anticipates  commencing  sales  of  the 
International  Equity  Portfolio  to 
additional  separate  accounts  of  Cova 
Life  and  its  affiliates  in  the  near  futxire; 
that  should  rasult  in  a  further  increase 
in  the  net  asaets  of  the  International 
Equity  Portfolio. 

11.  Applicants  propose  to  substitutes 
shares  of  the  Intamational  Equity 
Portfolio  of  Cova  Trust  (the  "subatitute 
fund")  for  shares  of  the  Global  Equity 
Portfolio  of  Lord  Abbett  Fund  (the 
"removed  fund").  The  prospectuses  for 
the  Contracts  will  be  amended  by 
supplement  to  describe  the  proposed 
substitution.  The  supplement  will  be 
distributed  to  all  Contract  owner*. 

12.  Affiected  Contract  owners  will  not 
incur  any  fees  or  charges  as  a  result  of 
the  substitution,  nor  will  their  rights  or 
the  obligations  of  Cova  Life  tmder  the 
Contracts  be  altered  in  any  way. 

13.  From  the  date  of  the  supplement 
until  the  date  of  the  proposed 
substitution.  Contract  owners  may 
transfer  any  or  all  of  their  respective 
Contract  value  invested  in  the  Global 
Equity  sub-accotmt  to  another  sub- 
account of  Variable  Accotmt  One 
without  any  limitation  or  chai^.  For 
the  30-day  period  following  the 
stibstitution,  Cova  Life  will  permit 
transfers  from  the  International  Equity 
sub-account  to  any  other  sub-accoimt  of 
Variable  Accotmt  One  without  any 
limitation  or  charge  being  imposed.  The 
proposed  substitution  will  not  be 
considered  a  "transfer"  for  purposes  of 
calculating  any  transfer  fee  that  may 
otherwise  be  pajrable  tmder  a  Contract 

14.  The  propowd  substitution  will 
take  place  at  net  asset  value  with  no 
change  in  the  amoimt  of  any  Contract 
owner's  Contract  value  or  in  the  dollar 
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value  of  his  or  her  investment  in 
Variable  Account  One.  Cova  life  will 
redeem  shares  of  the  Global  Equity 
Portfolio  in  cash  and  purchase  shares  of 
the  International  Equity  Portfolio  with 
the  proceeds. 

15.  Contract  owners  will  not  incur 
any  fees  or  charges  as  a  result  of  the 
proposed  substitution,  nor  will  their 
rights  under  the  Contracts  be  altered  in 
any  way.  All  expenses  incurred  in 
connection  with  the  proposed 
substitution,  including  legal,  accounting 
and  other  fees  and  expenses,  will  be 
paid  by  Cova  Life.  The  proposed 
substitution  will  not  cause  the  Contract 
fees  and  charges  currentiy  being  paid  by 
existing  Contract  owners  to  be  greater 
after  the  proposed  substitution  than 
before  the  proposed  substitution. 

16.  Within  nve  days  of  the 
substitution,  affiected  Contract  owners 
will  receive  written  notice  of  the 
substitution  reiterating  their  right  to 
make  transfers  horn  the  International 
Equity  sub-account  to  any  other  sub- 
account of  Variable  Account  One  for  a 
period  of  30  days  from  the  date  of  the 
notice  without  any  limitation  or  charge 
being  imposed.  Cova  Life  will  include 
in  such  mailing  a  supplement  to  the 
prospectus  of  Variable  Account  One 
which  describes  the  substitution. 

17.  Following  the  substitution. 
Contract  owners  will  be  afforded  the 
same  contract  rights,  including 
surrender  and  other  transfer  rights  with 
regard  to  amounts  invested  under  the 
Contracts,  as  they  currenUy  have. 

Applicants'  Legal  Aaalysis  and 
Conditions 

1.  Section  26(b)  of  the  1940  Act 
provides,  in  pertinent  part,  that  "[i)t 
shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment 
trust  holding  the  security  of  a  single 
issuer  to  substitute  another  security  for 
such  security  unless  the  Commission 
shall  have  approved  such  substitution." 
Applicants  assert  that  the  purpose  of 
Section  26(b)  is  to  protect  the 
expectation  of  investors  in  a  unit 
investment  trust  that  the  unit 
investment  trust  will  accumulate  the 
shares  of  a  particular  issuer,  and  to 
prevent  unscrutinized  substitutions 
which  in  efbct  might  force  shareholders 
dissatisfied  with  the  substituted  security 
to  redeem  their  shares,  thereby  |X)ssibly 
inclining  either  a  loss  of  the  sales  load 
deducted  from  initial  purchase 
payments,  an  additionial  sales  load  upon 
reinvestment  of  the  redemption 
proceeds,  or  both.  Section  26(b)  affords 
this  protection  to  investors  by 
preventing  a  depositor  or  trustee  of  a 
unit  investment  trust  holding  the  shares 
of  one  issuer  from  substitution  for  those 


shares  the  shares  of  another  issuer, 
unless  the  Commission  approves  that 
substitution. 

2.  Applicants  maintain  that  the 
purposes,  terms  and  conditions  of  the 
Substitution  are  consistent  with  the 
principles  and  purposes  of  Section  26(b) 
and  do  not  entail  any  of  the  abuses  that 
Section  26(b)  is  designed  to  prevent. 
Applicant  assert  that  the  sul^titute  fund 
is  a  suitable  and  appropriate  investment 
vehicle  for  Contract  owners.  Applicants 
further  assert  that  effecting  the  proposed 
substitution  will  not  result  in  greater 
(aggregate)  fees  and  charges  under  the 
Contracts. 

3.  Applicants  represent  that  the 
proposed  substitution  will  not  result  in 
the  type  of  costiy  forced  redemption 
that  section  26(b)  was  intended  to  guard 
against,  and  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  1940  Act  for  the 
following  reasons:  prior  to  the 
substitution  and  for  a  period  of  thirty 
(30)  days  thereafter,  Contract  owners 
may  transfer  Global  Equity  sub-account 
values  to  any  other  sub-account  of 
Variable  Account  One  without  any 
limitation  or  charge  being  imposed;  the 
investment  objective  of  the  substitute 
fund  is  similar  to  that  of  the  removed 
fund;  the  substitution  will  be  at  the  net 
asset  value  of  the  respective  portfolio 
shares,  with  no  change  in  a  Contract 
owner's  contract  value  or  in  the  dollar 
value  of  the  Contract  owner's 
investment  in  Variable  Account  One; 
Contract  owners  will  not  incur  any  fees 
or  charges  as  a  result  of  the  proposed 
substitution,  nor  will  their  rights  under 
the  Contracts  be  altered  in  any  way;  all 
expenses  incurred  in  connection  with 
the  proposed  substitution,  including 
legal,  accounting  and  other  fees  and 
expenses,  will  be  paid  by  Cova  Life;  the 
proposed  substitution  will  not  impose 
any  tax  liability  on  Contract  owners; 
Contract  owners  may  choose  to 
withdraw  amounts  credited  to  them 
following  the  substitution  under  the 
conditions  that  currenUy  exist,  subject 
to  any  applicable  deferred  sales  charge. 

4.  Appucants  assert  that  the  substitute 
fund  is  substantially  larger  than  the 
removed  fund,  and  that  the  substitute 
fund  should  grow  further.  Applicants 
anticipate  that,  after  the  proposed 
substitution,  the  substitute  hind  will 
provide  Contract  owners  with 
comparable  or  more  favorable 
investment  results  than  would  be  the 
case  if  the  proposed  substitution  did  not 
take  place. 

5.  Applicants  also  note  that  within  S 
days  after  the  proposed  substitution, 
any  affected  Contract  o%rDers  will  be 
sent  a  written  notice  informing  them 
that  shares  of  the  International  Equity 


Portfolio  have  been  substituted  for 
shares  of  the  Global  Equity  Portfolio. 
Cova  Life  will  include  in  such  a  mailing 
a  supplement  to  the  prospectus  of 
Variable  Account  one  which  describes 
the  substitution. 

Conclusion 

For  the  reasons  set  forth  above. 
Applicants  represent  that  the  order 
requested,  approving  the  proposed 
substitution,  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  purposes  fairly  intended 
by  the  poUcy  and  provisions  of  the  1940 
Act  and  should  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  97-7645  Filed  3-2S--97:  8:45  am] 
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The  U.S.  Stock  Portfolio:  Notice  of 
Application 

March  20,  1997. 

AGENCY:  Sectuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  The  U.S.  Stock  Portfolio. 
RELEVANT  ACT  seCTKM:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FNJNO  DATE:  The  application  has  filed  on 
February  21. 1997. 

HEARMQ  OR  NOTVICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  ihe  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  14, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicant,  Elizabethan  Square,  Shedden 


Road,  George  Town,  Grand  Cayman, 
Cayman  Islands,  B.W.I. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Diane  L.  Titus.  Paralogal  Specialist,  at 
(202)  942-0584.  or  H.R.  Hallock,  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end. 
diversified  management  investment 
company  organized  as  a  trust  under  the 
laws  of  the  State  of  New  York.  On  July 
6,  1993,  applicant  filed  a  notification  of 
registration  on  Form  N-8A  and  a 
registration  statement  on  Form  N-IA. 
Applicant's  registration  statement  has 
not  been  declared  effiective. 

2.  Applicant  has  no  shareholders, 
liabilities  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

3.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
afSairs. 

4.  Applicant  has  terminated  its 
existence  under  New  York  law. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
JonathaB  G.  Katz, 
Secwetary. 

IFR  Doc.  97-7646  Filed  3-25-97: 8:45  am] 
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Salf-Regulatory  Organixations;  Nolle* 
of  HIing  of  Propo»ed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Assodatton  of  SaeurWas 
Daalars,  Inc.  Ralattng  to  Fees  Charged 
for  the  Nasdaq  Level  1  Service 

March  18, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act ").  15  U.S.C.  788(b)(1),  notice  is 
hereby  given  that  on  March  3, 1997,  the 
National  Association  of  Securities 
Dealera,  Inc.  ("NASD")  and  the  Nasdaq 
Stock  Market,  hic.  ("Nasdaq") 
(hereinafter  referred  to  collectively  as 
"Nasdaq"  or  the  "Nasdaq  Stock 
Market")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SBC")  the  proposed  rule  change  as 
described  in  Items  I,  II,  and  in  below, 
which  Items  have  been  prepared  by 


Nasdaq.  On  March  18,  1997,  the  Nasdaq 
Stock  Market  filed  Amendment  No.  1  to 
the  proposal.''  Ilie  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

L  Self-Regulatorjr  Organization's 
Statement  of  the  Terns  of  Substance  of 
the  Propoeed  Knk  Cliaage 

The  proposed  rule  change  amends 
NASD  Rule  7010(a)  to  increase  the 
monthly  fee  charged  for  Nasdaq  Level  1 
Service.  Below  is  the  text  of  the 

[>roposed  rule  change.  Proposed  new 
anguage  is  italiciz^  and  proposed 
deletions  are  bracketed. 

Rule  7000.  CHARGES  FOR  SERVICES 
AND  EQUIPMENT 

7010.  System  Services 

(a)  Nasdaq  Level  1  Service 

The  charge  to  be  paid  by  the 
subscriber  for  each  terminal  receiving 
Nasdaq  Level  1  Service  is  $20  [19]  per 
month.  This  Service  includes  the 
following  data: 
•        »        •        •        • 

n.  Self-R^nlatory  Organization's 
Statement  of  the  Purpose  ot,  and 
Statutory  Basis  fior,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Nasdaq  Stock  Market  proposes  to 
establish  a  fee  increase  for  Nasdaq  Level 
1  Service  to  reflect  the  increased  value 
of  the  data  being  disseminated  via  this 
Service.  Under  the  new  SK]  Order 
Handling  Rules,  Nasdaq  quotations  now 
contain  additional  information  that  was 
not  previously  available  to  subscribers. 
That  is,  pursuant  to  SBC  Rule  llAcl-4, 


'  In  Amendment  No.  1,  Nasdaq  clarifie*  that  the 
filing  is  made  on  behalf  of  the  NASD  and  the 
Nasdaq  Stock  Market,  Inc.  Amendment  No.  1  alto 
includes  additional  discussion  regarding  the 
statutory  basis  for  the  fee  increase  for  Nasdaq  Level 
1  Service.  Finally,  Amendment  No.  1  corrects 
several  typographical  errors  in  the  original  filing. 
See  letter  from  Eugene  A.  Lopez.  Assistant  General 
Counsel,  Office  of  General  Counsel,  The  Nasdaq 
Stock  Nitarkel  Inc.,  to  Michael  Walinskas.  Senior 
Special  Counsel,  Office  of  Market  Supervision. 
Division  of  Market  Regulation,  Commission,  dated 
March  17. 1997  ("Amendment  No.  1"). 


custofaier  limit  orders  are  now  displayed 
in  market  maker  quotations.  In  addition, 
Nasdaq's  Level  1  Service  includes  price 
information  from  electronic 
communications  networks  ("BCNs") 
that  was  not  previously  available 
through  this  Service.  Thus,  to  reflect  the 
increased  value  of  the  transparency  of 
Nasdaq  quotes  under  these  new  rules 
and  the  price  discovery  information 
available  in  the  Nasdaq  Stock  Market. 
Nasdaq  believes  that  the  fee  for  such 
service  should  be  increased. 

Nasdaq  proposes  to  increase  by  $1.00 
the  current  monthly  fee  for  the  receipt 
of  Nasdaq  quote  and  trade  information, 
resulting  in  a  $20  fee  per  month  per 
authorized  device  for  Level  1  Service. 
As  noted  above,  the  Nasdaq  Level  1 
Service  will  include  limit  order 
information  (i.e.,  the  best  priced  orders 
to  buy  and  sell)  and  ECN  prices.  This 
information  provides  valuable 
information  to  investors  and  other 
market  participants  and  helps  in  price 
,   discovery.  However,  this  fee  increase 
will  not  become  efCsctive  until  the  latter 
of  April  1,  1997,  or  such  time  when 
more  than  half  of  Nasdaq  securities  as 
measured  by  median  daily  dollar 
volume  are  subject  to  the  new  SEC 
Order  Handling  Rules.  Nasdaq  believes 
that  it  is  appropriate  to  delay  the 
implementation  of  the  increased  fee 
imtil  the  Level  1  Service  reflects  a 
substantial  increase  in  this  new 
information.  Once  Nasdaq's  higher 
volume  securities  are  subject  to  the  new 
rules,  the  value  of  the  Level  1  Service 
will  have  substantially  increased  and 
the  fee  should  reflect  that  added  value. 

Nasdaq  believes  that  the  above- 
referenced  fee  is  consistent  with  the 
provisions  of  Section  15AQ>K5)  of  the 
Act.2  Section  15A(b)(5)  species  that 
the  rules  of  a  national  securities 
association  shall  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fiaes  and  charges  among  members, 
issuers  and  other  persons  using  any 
facility  or  system  that  the  association 
operates  or  controls.  The  increased  fee 
to  be  charged  for  this  valuable 
information  resiUts  in  an  equitable 
allocation  of  the  cost  of  providing  this 
information  in  a  way  that  the  costs  are 
applied  fairly  and  uniformly  to  all  users 
of  the  system.  Nasdaq  has  attempted  to 
equitably  spread  the  costs  associated 
with  the  information  gathered  pursuant 
to  the  new  SEC  Order  Handling  Rules 
over  a  broad  base  of  end  users,  as  was 


»15U.S.C7Bo-3. 
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done  in  the  dissemination  of  OTC 
Bulletin  Board  information  in  1991. ^ 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Nasdaq  Stock  Market  does  not 
believe  that  the  proposed  rule  change 
will  impose  any  inappropriate  burden 
on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifectiveneas  of  the 
Proposed  rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  {)ersons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  Mrill  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington.  DC.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  File  No.  SR-NASD-97- 
17  and  should  be  submitted  by  April  16, 
1997. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
foMlkMi  G.  Katz, 
Secretary. 

|FR  Doc.  97-7642  Filed  3-25-97;  8:45  am] 
aiujNO  cooc  aoio-oi-M 


[Rateaae  No.  34-38420;  International  Series 
RatMse  No.  1066;  File  No.  SR-PSE-96-4«] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
^totice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  1  Thereto  by  the  Pacific  Stock 
Exchange,  Inc.  Relating  to  Foreign 
Broteer/Doalers 

March  19.  1997. 

On  December  16, 1996,  the  Pacific 
Stock  Exchange,  bic.  ("PSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act  •).>  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
modify  its  rules  to  specify  that  the  term 
"broker/dealer,"  as  used  in  PSE  Rules 
6.52(a),  6.86  and  6.87,  includes  foreign 
l)roker/dealers.  The  PSE  also  proposed 
to  adopt  a  definition  of  the  term 
"foreign  broker/ dealer."  Notice  of  the 
prop<Med  rule  change  was  published  for 
comment  and  appeared  in  the  Federal 
Register  on  January  30.  1997. ^  No 
comment  letters  were  received  on  the 
proposal.  On  March  12,  1997.  the 
Exchange  filed  amendment  No.  1  to  the 
proposed  rule  change.*  This  order 
approves  the  PSE  proposal,  as  amended. 

L  Description  of  the  Proposal 

PSE  Rules  6.52(a),  6.86  and  6.87. 
relating  to  option  transactions  only, 
currently  distinguish  tietween  orders  for 
broker/dealers  and  orders  for  non- 
broker/dealers.  Under  these  rules,  only 
non-broker/dealer  customer  orders  are 
eligible  to  be  placed  on  the  public  limit 
order  book,^  to  be  entered  for  automatic 


*See  Securitiaa  Exchange  Act 
(Ai^usl  27.  1991).  56  FR  43S26  (: 
IS91). 


No.  29616 
4, 


*  17  C7R  200.3O-3(aNl2). 
>lSU.S.C78*(b)(l). 
»17Cni240.19b-i. 

'  See  Securitie*  Exchange  Act  Release  Na  38203 
Uanuary  24. 1997).  62  FR  4564  Oanuary  30,  1997). 

*  in  amendment  No.  1  the  Exchange  revuae  the 
definition  of  "foreign  tvoker/daaler"  to  include 
thoee  persons  or  entities  which  ue  required  to  t>e 
registered,  authorized  or  licensed  by  a  foreign 
governmental  agency  or  foreign  regulatory 
organization,  even  if  they  are  not  so  registered, 
authonzed  or  licanaad.  See  letter  from  Michael  D. 
Pierson.  Senior  Attorney.  Regulation  Policy.  PSE.  to 
lame*  T.  McHale.  Attorney.  Office  of  Market 
Supervision  ("OMS").  Division  of  Market 
Regulation  ("Division").  Commission,  dated  March 
11.  1997  ("Amendment  No.  1"). 

'Rule  e.S2(a)  provides  in  part  that  "|o|nly  non- 
broker/deeler  customer  orders  may  be  placed  with 


execution,"  or  are  eligible  for  a 
guaranteed  minimum  execution  of  ^0 
contracts  on  the  floor  of  the  Exchange.^ 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  the  meaning  of  the 
term  "broker/dealer,"  as  used  in  Rules 
6.52(a),  6.86  and  6.87,  by  specifying  that 
it  includes  foreign  broker/dealers.  The 
Exchange  is  also  proposing  to  adopt  the 
following  definition  of  "foreign  broker/ 
dealers,"  which  would  be  applicable  to 
PSE  Rules  6.52(a).  6.86  and  6.87: 

Foreign  Broker/ Dealer:  The  term 
"foreign  broker/dealer" 

means  any  person  or  entity  that  is  registered, 
authorized  or  licensed  by  a  foreign 
govenunental  agency  or  foreign  regulatory 
organization  (or  should  be  so  registered, 
authorized  or  licensed)  to  perform  the 
fiuiction  of  a  broker  or  dealer  in  securities, 
or  both.  The  terms  "broker"  and  "dealer" 
mean  the  same  as  set  out  in  Sections  3(a)(4) 
and  3(a)(5)  of  the  Securities  Exchange  Act  of 
1934,  provided  that  a  "broker"  or  "dealer" 
may  be  a  banlc" 

In  light  of  the  current  globalization  of 
the  securities  markets,  the  Exchange 
believes  that  the  subject  rules  should  be 
applied  consistently.  In  this  regard,  PSE 
asserts  that  an  exchange  specialist  (or 
functional  equivalent)  in  Canada  or 
Mexico,  for  example,  shoidd  be  subject 
to  the  same  rules  applicable  to  trading 
on  the  PSE  as  an  exchange  specialist  in 
the  United  States,  and  should  not  have 
a  competitive  advantage  over  United 
States  broker/dealers.^ 


an  Order  Book  Official  pursuant  to  this  Rule."  Cf. 
SEC  Rule  11Ac1-4(a)(6)  (equity  "customer  limit 
orders"  that  must  t>e  displayed  pursuant  to  Rule 
I1Acl-4  include  those  that  are  "not  for  the  account 
of  either  » tiroker  or  dealer")  (effective  January  20. 
1997). 

*Rule  6.87(a)  provides:  "Only  non-broker/dealer 
customer  orders  are  eligible  for  execution  on  the 
Exchange's  Automatic  Execution  System  ("Auto- 
Ex")." 

'Rule  6.86(a)  provides:  "Each  trading  crowd  is 
required  to  provide  a  depth  of  twenty  (20)  option 
contracts  for  all  non-broker/dealer  customer  orders, 
at  the  bid/offer  that  is  displayed  as  the 
disaeminaied  market  quote  at  the  time  such  orders 
are  announced  or  displayed  at  the  trading  post 
designated  for  trading  the  subject  option  class." 

•  Sections  3(aX4)  and  3(aMS)  of  the  Act  provide: 

(4)  The  term  "broker"  means  any  person  engaged 
in  the  business  of  effecting  transactions  in  securities 
for  the  account  of  others,  but  does  not  include  a 
bank. 

(5)  The  term  "dealer"  means  any  person  engaged 
in  the  business  of  buying  and  selling  securities  for 
his  own  account,  through  a  t>roker  or  otherwise,  but 
does  not  include  a  bank,  or  any  person  insofar  as 
he  buys  or  sells  securities  lor  his  own  account, 
either  individually  or  in  some  fiduciary  capacity, 
but  not  as  a  part  of  a  regular  t>usiness. 

*  The  Commission  notes  that  a  non-hroker/daaler 
customer  executing  a  trade  through  a  foreign 
broker/dealer  would  be  treated  as  a  public  customer 
for  purposes  of  PSE  Rules  6.52(a),  6.86  and  6.87,  as 
revised  Telephone  conversation  t>etween  Michael 
D.  Piarson.  Senior  Attorney.  Regulation  Policy.  PSE. 
and  lames  T.  McHale,  Attorney.  OMS.  Division. 
Commission,  on  March  3, 1997. 


The  Exchange  believes  that  the 
proposed  definition  is  sufficienUy 
specific  to  ensure  foir  enforcement  of 
the  affected  rules.'"  The  PSE  asserts  that 
it  will  be  able  to  verify  whether  a  person 
or  entity  is  registered,  authorized  or 
licensed  by  a  foreign  governmental 
agency  or  a  foreign  regulatory 
organization  to  perform  the  specified 
functions  of  a  broker/dealer.  The  PSE 
notes  that,  as  a  member  of  the 
Intennarket  Surveillance  Croup 
("ISG").*i  the  Exchange  may  promptly 
obtain  from  ISG  members  and  affiliates 
information  on  the  accounts  of  persons 
or  entities  entering  orders  for  execution 
on  the  PSE.  including  whether  such 
orders  have  been  entered  for  the  account 
of  a  broker  or  dealer.  The  Exchange  may 
also  obtain  such  infiormation  from 
foreign  exchanges  or  foreign  regulatory 
authorities  with  whom  the  Exchange 
has  an  effective  surveillance  sharing 
agreement  or  from  a  foreign  exchange  or 
regulatory  authority  that  is  subject  to  a 
memorandum  of  understanding  with  the 
Commission  that  would  require  those 
entities  to  provide  such  information  to 
the  Exchange  upon  request 

Based  upon  its  review  of  the 
applicable  regidatory  structures  of 
various  foreign  jurisdictions,  the 
Exchange  believes  that  the  proposed 
definition  is  sufficiently  sp>ecific  to 
cover  the  foreign  equivalents  of  U.S. 
brokers  and  dealers.  These  foreign 
jurisdictions  include,  but  are  not  limited 
to,  the  following:  Australia,  Canada,  the 
Czech  Republic,  France,  Germany.  Hong 
Kong.  Hungary,  Japan.  Luxembourg. 
Mexico,  the  Netherlands,  Poland.  South 
Africa.  South  Korea,  the  Slovak 
Republic,  Switzerland,  and  the  United 
KijMdom.*^ 

The  Exchange  also  beUeves  that  the 
proposed  definition  of  "foreign  broker/ 
dealer"  contains  objective  criteria  for  its 
apphcation  and  is  narrower  in  scope 
than  the  definition  of  "foreign  broker  or 
dealer"  specified  in  SEC  Rule  15a- 
6(b)(3)."  In  addition,  the  Exchange 


'•Sea  Securities  Exchai^  Act  Releaae  No.  37695 
(Saptamber  17. 1996),  61  FR  50366  (September  25. 
1996)  (order  approving  SR-PSE-96-19). 

"  ISC  was  created  in  February  1981  to  dacign, 
develop  and  implement  a  coorxlinated  intermarket 
surveillance  system  among  secxirities  markets  in  the 
United  States  On  July  14.  1983.  the  exchanges 
participating  in  the  ISG  entered  into  an  agreement 
to  coordinate  more  effectively  surveillance  and 
invertigetive  information  sharing  agreements  in 
stock  and  options  markets.  In  1969,  with  the  active 
participation  of  the  SEC  and  Commodity  Futuzes 
Trading  Commission,  the  ISC  created  an  "aflSliate" 
category  for  futures  exchanges  and  non-U.S.  self- 
regulatory  oiiBHiizations.  Currently,  the  ISG  is 
comprised  of  nine  members  and  13  afiiUatas. 

"  See  generally  H  Bloomenthal  ft  S.  Wolff. 
International  Capital  Markets  and  Sacuritias 
Regulation  (1996). 

»  SEC  Rule  1Sa-6(bX3)  providas:  the  term 
'foreign  broker  or  daalar"  shall  mean  any  non-U.S. 


notes  the  proposed  definition  is 
substantially  similar  in  form  and 
substance  to  SEC  Rule  17a-7(c) 
(definition  of  nonresident  brokers  and 
dealers)  and  Exchange  Act  Sections 
3(8)(50)  (definition  of  foaeign  securities 
authority)  and  3(a)(52)  (definition  of 
foreign  financial  regulatory  authority). 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5)i^  in  that 
it  is  designed  to  facilitate  transactions  in 
securities,  promote  just  and  equitable 
principles  of  trade,  protect  investors  and 
the  piiblic  interest,  and  is  not  designed 
to  permit  unfair  discrimination  between 
customers,  issuers,  brokers,  and  dealers. 
Additionally,  the  PSE's  proposal  is 
consistent  with  Section  llA(a)(l)(c)(ii) 
of  the  Act  *'  because  it  will  promote  fedr 
competition  among  brokers  and  dealers. 

Specifically,  witn  regard  to  PSE  Rule 
6.87,  the  Commission  notes  that  it  has 
previously  detennined  that  limiting 
execution  of  options  orders  through 
Auto-Ex  to  non-broker/dealer  customer 
orders  is  appropriate  and  consistent 
with  the  Act,  because  automatic 
execution  systems  were  developed,  in 
part,  to  aid  public  customers  by 
providing  nearly  instantaneous 
execution  of  snull  orders  at  a 
guaranteed  pri(».*"  Although  the 
originally  adopted  rule  and  related 
Commission  order  did  not  specifically 
address  or  define  the  term  "non-broker/ 
dealer."  it  is  consistent  with  the 
purpose  of  the  rule  to  treat  fereign 
broker/dealers  in  a  manner  similar  to 
U.S.  broker/dealers.  Therefore,  the 
amendment  to  Ride  6.87  properly 
clarifies  that  all  broker/ dealers,  whether 
U.S.  registered  or  foreign,  are  prohibited 
from  utilizing  Auto-Ex  for  execution  of 
their  own  trades. 

With  regard  to  Ride  6.86.  PSE's  "firm 
quote"  or  "20-up"  nUe,  the  Commission 
finds  that  the  amendment  similarly 
serves  to  clarify  which  market 
participants  are  entitled  to  a  guaranteed 


reaidant  panoo  (including  any  U.S.  panoa  w^^nfl 
in  businan  as  a  brokar  or  dealer  entirely  outside  the 
United  States,  except  as  otherwise  permitted  by  this 
rule)  that  is  not  an  office  or  branch  of.  or  a  natural 
person  associated  with,  a  registered  broker  or 
dealer,  whoae  securities  activities,  if  conducted  in 
the  United  Stales,  would  be  deecribed  by  the 
definitioo  of  iMokar'  or  'dealer'  in  sections  3(a)(4) 
or3(a)(S)oftheAct 

"15U.S.C78l[bK5). 

«» 15  U.S.C  78k-l(aXlXcKii). 

>*Saa  Securities  Exchange  Act  Ralaaaa  No.  37695 
(Saptembar  17, 1996).  61  FR  50366  (Saptambar  25, 
1996).  (ordar  approwii^  SR-PSS-46-19). 


execution  of  20  option  contracts.  The 
Commission  believes  that  it  is      , 
reasonable  and  consistent  with  the 
purpose  of  Rule  6.86  to  not  require  PSE 
market  makers  to  provide  a  guaranteed 
minimum  level  of  liquidify  to  broker/ 
dealer  option  orders,  regardless  of 
whether  the  broker/dealer  is  registered 
in  the  United  States  or  is  a  foreign 
broker/dealer.  Limiting  the  20  contract 
minimum  to  non-broker/dealers  also 
furthers  the  purposes  of  the  Act  by 
helping  to  ensure  that  market  makers' 
volume  guarantees  will  not  be 
exhausted  by  competitors  to  the 
detriment  of  public  customers.*' 
Similarly,  the  Commission  also  behoves 
that  interpreting  "broker/ dealer"  to 
include  foreign  broker/dealers  in 
determining  which  orders  may  be 
plac»d  with  an  Order  Book  Official 
pursuant  to  Rule  6.52,  is  reasonable  and 
consistent  with  the  Act.  Prohibiting  the 
entry  of  limit  orders  by  Ixoker/dealers, 
whether  U.S.  registered  or  foreign,  is 
consistent  with  the  purpose  of  Rule  6.52 
to  provide  bona  fide  public  customers 
only  with  the  benefits  of  the  Exchange's 
customer  limit  order  book,  including 
certain  enhanced  order  priority.'* 

Finally,  the  Commission  believes  that 
the  PSE's  proposed  definition  of  foreign 
broker/dealer  provides  an  objective  and 
verifiable  standard  that  is  capable  of  fair 
enforcement  Specifically,  the 
Exchange's  Options  Surveillance  staff 
should  be  able  to  confirm  relatively 
quickly  whether  a  person  or  entity  is 
registered,  authorized  or  Ucensed  by  a 
foreign  governmental  agency  or  foreign 
regulatory  organization  to  perform  the 
functions  of  a  braker  or  dealer  as 
defined  in  the  Act.  Moreover,  the 
Exchange  has  represented  that  an 
attorney  in  their  Compliance 
Department  will  review  the 
determination  made  by  the  Options 
Surveillance  staff.^ 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  \h6  date  of 
publication  of  notice  thereof  in  the 
Federal  Regiilar.  Amendment  No.  1 


"  See  Securities  Exchange  Act  Raleaes  Nos. 
34991  (October  25,  1994).  59  FR  S4653  (November 
1. 1994):  and  34400  (July  19.  1994).  59  FR  38011 
Uuly  26,  1994). 

<•  See  PSE  Rule  6.7S,  "Priority  of  Bids  and 
OOm  " 

"The  discussion  and  analj^sis  in  this  approval 
order  is  intended  only  to  address  the  PSE's 
{xopoaed  definitioo  of  foreign  brokar/daatar.  H  i* 
not  intended  to  address  the  meaning  of  fcnigD 
brokar/dealer  under  the  statutes,  rules  and 
ragulatiODS  of  the  federal  securities  laws. 

>"  Telephone  conversation  batweeu  Michael  D. 
Pierson.  Senior  Attorney.  Regulation  Policy.  PSE, 
and  lamas  T.  McHale,  Attorney,  OMS.  Division. 
Commission,  on  March  5, 1997. 
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revises  the  PSE's  defimtion  of  "foreign 
broker/ dealer"  to  include  those  persons 
or  entities  which  are  required  to  be 
registered,  authorized  or  licensed  by  a 
foreign  governmental  agency  or  foreign 
regulatory  organization  even  if  they  are 
not  so  registered,  authorized  or 
licensed.^^  The  Commission  finds  that 
Amendment  No.  1  strengthens  the 
proposal  by  including  within  the 
Exchange's  definition  those  individuals 
or  entities  performing  the  function  of  a 
broker  or  dealer,  but  not  complying  with 
foreign  regiilatory  requirements  to 
become  registered,  authorized,  or 
licensed.  Essentially,  the  amendment 
attempts  to  avoid  a  potential  loophole 
under  the  original  proposal  whereby  a 
party  could  assert  that  it  was  technically 
a  public  customer  because  it  was  not 
formally  registered  as  a  foreign  broker/ 
dealer,  even  though  it  performs  broker/ 
dealer  functions  and  is  required  to  be 
approved  for  such  activity.  The 
Commission  believes  that  the 
amendment  properly  provides  that  an 
individual  or  entity  attempting  to  avoid 
the  registration,  authorization,  or 
licensing  process  of  a  foreign  regulator 
is  not  deemed  a  public  customer  on  the 
Exchange.  The  Commission  also  notes 
that  no  comments  were  received  on  the 
original  PSE  proposal,  which  was 
subject  to  the  full  21 -day  comment 
period.  Accordingly,  the  Commission 
believes  that  it  is  consistent  with 
Section  6(b)(5}  of  the  Act  to  approve 
Amendment  No.  1  to  the  proposed  rule 
change  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Filth  Street.  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.Q  Copies  of  such  filing 
with  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
PSE.  All  submissions  should  refer  to 
File  No.  SR-PSE-96-^6  and  should  be 
submitted  by  April  16,  1997. 


For  the  foregoing  reasons,  the 
Commission  finds  that  the  PSE's 
proposal,  as  amended,  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regtilations  thereunder. 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(27  of  the  Act,^^  that  the 
proposed  rule  change  (SR-PSE-96-46) 
is  approved. 

For  the  Commission,  by  the  CK vision  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2^ 

Jonathan  G.  Kalz, 

Secrvtary. 

(FR  Doc.  97-7643  Filed  3-2S-fl7:  8:45  ami 
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UNITED  STATES  SENTENQNG 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

agency:  United  States  Sentencing 
Commission. 

ACnON:  Notice  of  promulgation  of 
temporary,  "emergency"  guideline 
amendments  increasing  penalties  for 
alien  smuggling,  fi^udulent  use  of 
government-issued  documents,  and 
involuntary  servitude,  peonage,  and 
slave  trade  offenses  and  a  proposal  to  re- 
promulgate  these  amendments  as 
permanent  amendments. 

SUMMARY:  The  Sentencing  Commission 
hereby  gives  notice  of  the  following 
actions:  (1)  Pursuant  to  its  authority 
under  sections  203,  211,  and  218  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996, 
the  Commission  is  promulgating 
temporary,  emergency  amendments  to 
§§  2L1.1,  2L2.1,  2L2.2,  and  2H4.1  and 
accompanying  commentary;  and  (2) 
pursuant  to  section  217(a)  of  the 
Comprehensive  Crime  Control  Act  of 
1984  (28  U.S.C.  994(a)  and  (p)),  the 
Commission  further  proposes  to  re- 
promulgate  these  amendments  as 
permanent,  non-emergency 
amendments. 

DATES:  The  Commission  has  specified 
an  efi^Bctive  date  of  May  1,  1997,  for  the 
emergency  amendments  increasing  the 
penalties  for  offenses  involving  alien 
smuggling  (§  2L1.1),  immigration 
document  fraud  (§S2L2.1,  2L2.2),  and 
involuntary  servitude,  peonage,  and 
slave  trade  (§2H4.1). 

FOR  FURTHER  INFORMA-nON  CONTACT: 
Michael  Courlander,  Public  Information 
Specialist,  Telephone:  (202)  273-4590. 


"  Sae  note  4.  tupta. 


"  15  U.S.C  7Bi(bK2). 

» 17  CFR  200.30-3(aNl2). 


Authority  28  U.S.C.  994  (a),  (o),  (p),  (x). 
Richard  P.  Con^boy, 
Chairman. 

Amendments  to  the  Sentencing 
Guidelines,  Policzy  Statements,  and 
OflBcial  Commentary 

Emergency  Amendment — Alien 
Smuggling 

1.  Amendment:  Section  2L1. 1(a)(1)  is 
amended  by  deleting  "20"  and  inserting 
in  lieu  thereof  "23". 

Section  2L1. 1(a)(2)  is  amended  by 
deleting  "9"  and  inserting  in  lieu 
thereof  "12  ". 

Section  2Ll.l(b)  is  amended  by 
deleting  subdivision  (1)  in  its  entirety 
and  inserting  the  following  in  lieu 
thereof: 

"(1)  If  (A)  the  defendant  committed 
the  offense  other  than  for  profit,  or  the 
offense  involved  the  smuggling, 
transporting,  or  harboring  only  of  the 
defendant's  spouse  or  child  (or  both  the 
defendant's  spouse  and  child),  and  (B) 
the  base  offense  leveh  is  determined 
under  subsection  (a)(2),  decrease  by  3 
levels.". 

Section  2Ll.l(bK2)  is  amended  in  the 
column  captioned  "Increase  in  Level" 
by  deleting  "2"  and  inserting  in  lieu 
thereof  "3";  by  deleting  "4"  and 
inserting  in  lieu  thereof  "6";  and  by 
deleting  "6"  and  inserting  in  Ueu 
thereof  "9". 

Section  2L1.1  is  amended  by  deleting 
(b)(3)  in  its  entirety  and  by  inserting  the 
following  in  lieu  thereof: 

"(3)  If  the  defendant  committed  any 
part  of  the  instant  offense  after 
sustaining  (A)  a  conviction  for  a  felony 
immigration  and  naturalization  offense, 
increase  by  2  levels;  or  (B)  two  (or  more) 
convictions  for  felony  immigration  and 
natxiralization  offenses,  each  such 
conviction  arising  out  of  a  separate 
prosecution,  increase  by  4  levels.". 

Section  2Ll.l(b)  is  amended  by 
inserting  the  following  additional 
subdivisions: 

"(4)  (Apply  the  greatest): 

(A)  If  a  firearm  was  discharged, 
increase  by  6  levels,  but  if  the  resulting 
offense  level  is  less  than  level  22, 
increase  to  level  22. 

(B)  if  a  dangerous  weapon  (including 
a  firearm)  was  brandished  or  otherwise 
used,  increase  by  4  levels,  but  if  the 
resulting  offense  level  is  less  than  level 
20,  increase  to  level  20. 

(C)  if  a  dangerous  weapon  (including 
a  firearm)  was  possessed,  increase  by  2 
levels,  but  if  the  resulting  offense  level 
is  less  than  level  18,  increase  to  level  18. 

(5)  If  the  offense  involved 
intentionally  or  recklessly  creating  a 
substantial  risk  of  death  or  serious 
bodily  injury  to  another  person,  increase 


by  2  levels,  but  if  the  resulting  offense 
level  is  less  than  level  18,  increase  to 
level  18. 

(6)  If  any  f>erson  died  or  sustained 
bodily  injury,  increase  the  offense  level 
according  to  the  seriousness  of  the 
injury: 


Death  or  degree  of  injury 

Increase  In  level 

(1)  BodMy  Injury  

Add2  levels 

(2)  Serious  Bodily  Injury  .. 

(3)  Permanent  or  Life- 
Threatening  Bodily  In- 
jury. 

(4)  Death 

Add  4  levels. 
Add  6  levels. 

Add  Sleveis" 

Section  2L1.1  is  amended  by  inserting 
the  following  additional  subsection: 

"(c)  Cross  Reference 

If  any  person  was  killed  under 
circumstances  that  would  constitute 
murder  under  18  U.S.C.  1111  had  such 
killing  taken  place  within  the  special 
maritime  and  territorial  jurisdiction  of 
the  United  States,  apply  the  appropriate 
murder  guideline  from  Chapter  Two, 
Part  A,  Subpart  l.'\ 

The  Commentary  to  §  2L1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  at  the  beginning 
"For  purposes  of  tihis  guideline";  by 
deleting  the  first  sentence  in  its  entirety 
and  inserting  in  lieu  thereof  "  The 
defendant  committed  the  offense  other 
than  for  profit"  means  that  there  was  no 
pajrment  or  expectation  of  payment  for 
the  smuggling,  transportation,  or 
harboring  of  any  of  the  unlawful 
aliens.';  by  inserting  as  the  second 
paragraph  "  'Aggravated  felony'  is 
defined  in  the  Commentary  to  §  2L1.2 
(Unlawfully  Entering  or  Remaining  in 
the  United  States).";  by  inserting  as  the 
third  paragraph  "  'Child'  has  the 
meaning  set  forth  in  section  101(b)(1)  of 
the  Immigration  and  Nationality  Act  (8 
U.S.C.  1101(b)(1)).";  by  inserting  as  the 
fourth  paragraph  "  'Spouse'  has  the 
meaning  set  forth  in  101(a)(35)  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1101(a)(35)).";  and  l^  inserting 
as  the  fifth  paragraph  "An  'immigration 
and  naturalization  offense'  means  any 
offense  covered  by  this  Part". 

The  Commentary  to  §  2L1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  3  in  its  entirety  and  by 
redesignating  Note  4  as  Note  3. 

The  Commentary  to  §  2L1.1  captioned 
"Application  Notes"  is  amended  in 
Note  5  by  deleting  "dangerous  or 
inhumane  treatment,  death  or  bodily 
injury,  possession  of  a  dangerous 
weapon,  or"  immediately  following 
"involved";  and  by  redesignating  Note  5 
as  Note  4. 

The  Commentary  to  §  2L1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  6  in  its  entirety. 


The  Commentary  to  §  2L1.1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  notes: 

"5.  Pnor  felony  conviction(s) 
resulting  in  an  adjustment  under 
subsection  (b)(3)  are  also  cwimted  for 
purposes  of  determining  criminal 
history  points  pursuant  to  Chapter  Four, 
Part  A  (Criminal  History). 

6.  Reckless  conduct  to  which  the 
adjustment  bom.  subsection  (b)(5) 
applies  includes  a  wide  variety  of 
conduct  [e.g.,  transporting  persons  in 
the  trunk  or  engine  compartment  of  a 
motor  vehicle,  carrying  substantially 
more  passengers  than  the  rated  capacity 
of  a  motor  vehicle  or  vessel,  or 
harboring  persons  in  a  crowded, 
dangerous,  or  inhumane  condition.)  If 
subsection  (b)(5)  applies  solely  on  the 
basis  of  conduct  related  to  fleeing  from 
a  law  enforcement  officer,  do  not  apply 
an  adjustment  from  §  3C1.2  (Reckless 
Endangerment  During  Flight). 
Additionally,  do  not  apply  the 
adjustment  in  subsection  (b)(5)  if  the 
only  reckless  conduct  that  created  a 
substantial  risk  of  death  or  serious 
bodily  injury  is  conduct  for  which  the 
defendant  received  an  enhancement 
under  subsection  (b)(4).". 

The  Commentary  to  §  2L1.1  captioned 
"Backgroimd"  is  amended  by  deleting 
the  second  and  third  sentences;  and,  in 
the  last  sentence,  by  inserting 
"smuggling,  transporting,  or  harboring" 
immediately  following  "scale". 

Reason  for  Amendment:  This 
amendment  implements  section  203  of 
the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996, 
which  directs  the  Commission  to  amend 
the  guidelines  for  offenses  related  to 
smuggling,  transporting,  or  harboring 
illegal  aliens. 

Emergency  Amendment — ^Alien 
E)ocument  Fraud 

2.  Amendment:  Section  2L2.1(a)  is 
amended  by  deleting  "9"  and  inserting 
"11"  in  lieu  thereof. 

Section  2L2.1(b)  is  amended  by 
deleting  subdivision  (1)  in  its  entirety 
and  inserting  the  following  in  lieu 
thereof: 

"(1)  ff  the  defiendant  committed  the 
offense  other  than  for  profit,  or  the 
offense  involved  the  smuggling, 
transporting,  or  harboring  only  of  the 
defendant's  spouse  or  child  (or  both  the 
defendant's  spouse  and  child),  decrease 
by  3  levels.". 

Section  2L2. 1(b)(2)  is  amended  in  the 
column  captioned  "Increase  in  Level" 
by  deleting  "2"  and  inserting  in  lieu 
thereof  "3";  by  deleting  "4"  and 
inserting  in  lieu  thereof  "6";  and  by 
deleting  "6"  and  inserting  in  lieu 
thereof  "9". 


Section  2L2.1(b)  is  amended  by 
inserting  the  following  additional 
subdivision: 

"(4)  If  the  defendant  committed  any 
part  of  the  instant  offense  after 
sustaining  (A)  a  conviction  for  a  felony 
immigration  and  natxualization  offense, 
increase  by  2  levels;  or  (B)  two  (or  more) 
convictions  for  felony  immigration  and 
naturalization  offenses,  each  such 
conviction  arising  out  of  a  separate 
prosecution,  increase  by  4  levels.". 

The  Commentary  to  §  2L2.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  at  the  beginning 
"For  purposes  of  ^s  guideline — ";  by 
deleting  the  first  sentence  in  its  entirety 
and  inserting  in  lieu  thereof  "  'The 
defendant  committed  the  offense  other 
than  for  profit'  means  that  there  was  no 
pa)rment  or  expectation  of  payment  for 
the  smuggling,  transportation,  or 
harfooring  of  any  of  the  unlawful 
aliens.";  by  inserting  as  the  second 
paragraph  "An  'immigration  and 
naturalization  offense'  means  any 
offense  covered  by  this  Part.";  by 
inserting  as  the  third  paragraph  "  'Child' 
has  the  meaning  set  forth  in  section 
101(b)(1)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1101(b)(1))."; 
and  by  inserting  as  the  fourth  paragraph 
"  'Spouse'  has  the  meaning  set  forth  in 
101(a)(35)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1101(a)(35)).". 
The  Commentary  to  §  2L2.1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  notes: 

"4.  Prior  felony  conviction(s) 
resulting  in  an  adjustment  under 
subsection  (b)(4)  are  also  counted  for 
purposes  of  determining  criminal 
history  points  pursuant  to  Chapter  Fotu, 
Part  A  (Criminal  History). 

5.  If  the  offiense  involved  substantially 
more  than  100  documents,  an  upward 
departure  may  be  warranted.". 

Section  2L2.2(a)  is  amended  by 
deleting  "6"  and  inserting  in  lieu 
thereof  "8". 

Section  2L2.2(b)  is  amended  by 
deleting  "Characteristic"  and  inserting 
in  lieu  thereof  "Characteristics";  and  by 
inserting  the  following  additional 
subdivision: 

"(2)  If  the  defendant  committed  any 
part  of  the  instant  offense  after 
sustaining  (A)  a  conviction  for  a  felony 
immigration  and  naturalization  offense, 
increase  by  2  levels;  or  (B)  two  (or  more) 
convictions  for  felony  immigration  and 
naturalization  offenses,  each  such 
conviction  arising  out  of  a  separate 
prosecution,  increase  by  4  levels.". 

The  Commentary  to  §  2L2.2  captioned 
"Application  Note"  is  amended  by 
deleting  "Note"  and  inserting  in  lieu 
thereof  "Notes";  by  redesignating  Note  1 
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as  Note  2;  and  by  inserting  the  following 
as  the  new  Note  1: 

"1.  For  purposes  of  this  guideline — 

'Immigration  and  naturalization 
offense'  means  any  offense  covered  by 
Chapter  Two.  Part  L.". 

The  Commentary  to  §  2L2.2  captioned 
"Application  Note"  is  amended  by 
inserting  the  following  as  Note  3. 

"3.  Pnor  felony  convictionts) 
resulting  in  an  adjustment  under 
subsection  (b)(2)  are  also  counted  for 
purposes  of  determining  criminal 
history  points  pursuant  to  Chapter  Four, 
Part  A  (Criminal  History).". 

Reason  for  Amendment:  This 
amendment  implements  section  211  of 
the  Illegal  Immigration  Reform  and 
Tin  mi  grant  Responsibility  Act  of  1996, 
which  directs  the  Commission  to  amend 
the  guidelines  for  offenses  related  to  the 
fraudulent  use  of  government-issued 
documents. 

Emergency  Amendment — Involuntary 
Servitude 

3.  Amendment:  Section  2H4.1(a)  is 
amended  by  deleting  "(Apply  the 
greater)"  and  inserting  in  lieu  thereof  ": 
22";  and  by  deleting  subdivisions  (1) 
and  (2)  in  their  entirety. 

Section  2H4.1  is  amended  by 
inserting  the  following  additional 
subsection: 

"(b)  Specific  Offense  Characteristics 

(1)(A)  If  any  victim  sustained 
permanent  or  life-threatening  bodily 
injury,  increase  by  4  levels;  (6)  if  any 
victim  sustained  serious  bodily  injury, 
increase  by  2  levels. 

(2)  If  a  dangerous  weapon  was  used, 
increase  by  2  levels. 

(3)  If  any  victim  was  held  in  a 
condition  of  peonage  or  involuntary 
servitude  for  (A)  more  than  one  year, 
increase  by  3  levels;  (B)  between  180 
days  and  one  year,  increase  by  2  levels; 
or  (C)  more  than  30  days  but  less  than 
180  days,  increase  by  1  level. 

(4)  If  any  other  felony  offense  was 
committed  during  the  commission  of,  or 
in  connection  with,  the  peonage  or 
involuntary  servitude  offense,  increase 
to  the  greater  of: 

(A)  2  plus  the  offense  level  as 
determined  above,  or 

(B)  2  plus  the  offense  level  from  the 
offense  guideline  applicable  to  that 
other  offiense,  but  in  no  event  greater 
than  level  43.". 

The  Commentary  to  §  2H4.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "241,"  immediately  before 
"1581". 

The  Commentary  to  §  2H4.1  captioned 
"Application  Note"  is  amended  by 
deleting  "Note"  and  inserting  in  lieu 
thereof  "Notes";  by  deleting  Note  1  in 
its  entirety  and  inserting  in  lieu  thereof 
the  following  new  note: 


"1.  For  purposes  of  this  guideline — 

'A  dangerous  weapon  was  used' 
means  that  a  firearm  was  discharged,  or 
that  a  firearm  or  dangerous  weapon  was 
otherwise  used. 

Definitions  of  'firearm,'  'dangerous 
weapon.'  'otherwise  used,'  'serious 
bodily  injury,'  and  'permanent  or  life- 
threatening  bodily  injury'  are  found  in 
the  Commentary  to  §  iBl.l  (Application 
Instructions).";  and  by  inserting  the 
following  additional  notes: 

"2.  Under  subsection  (b)(4),  'any  other 
felony  offense'  means  any  conduct  that 
constitutes  a  felony  offense  under 
federal,  state,  or  local  law  (other  than  an 
offense  that  is  itself  covered  by  this 
subpart).  When  there  is  more  than  one 
such  other  offense,  the  most  serious 
such  offense  (or  group  of  closely  related 
offenses  in  the  case  of  offenses  that 
would  be  grouped  together  under 
§  3Dl.2(d))  is  to  be  used.  See 
Application  Note  3  of  §  lBl.5 
(Interpretation  of  References  to  other 
Offense  Guidelines). 

3.  If  the  offense  involved  the  holding 
of  more  than  ten  victims  in  a  condition 
of  peonage  or  involuntary  servitude,  an 
upward  departure  may  be  warranted.". 

The  Conunentary  to  §  2H4.1  captioned 
"Background"  is  deleted  in  its  entirety. 

Reason  for  Amendment:  This 
amendment  implements  section  218 tif 
the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996, 
which  directs  the  Commission  to  review 
the  guideline  for  peonage,  involuntary 
servitude  and  slave  trade  offenses  and 
amend  the  guideline. 

Note:  The  Commission  proposes  to  re- 
promulgate  and  submit  to  Congress  by  May 
1, 1997,  as  permanent  amendments  the 
forgoing  emergency  amendments.  When  the 
Commission  again  considers  these 
amendments  for  re-promulgation  as 
permanent  amendments,  it  may  adopt  an 
amended  version  of  §  2Ll. 1(b)(1)(A)  and 
§  2L2.1(b)(l).  The  amended  version  would 
provide  for  a  three-level  decrease  if  "an 
offense  was  committed  other  than  for  profit 
or  the  offense  involved  the  smuggling, 
tTansp>orting.  or  hartxiring  only  of  the 
defendant's  spouse  or  child  (or  both  the 
defendant's  spouse  and  child]."  Such  a 
change  could  be  expected  to  restrict 
somewhat  the  number  of  defendants  who 
might  otherwise  qualify  for  the  offense  level 
reduction.  On  the  other  hand,  this  approach 
may  provide  a  more  realistic  measure  of 
whether  the  overall  character  of  the 
smuggling  offense  was  a  not-for-profit 
venture. 

IFR  Doc.  97-7607  Filed  3-25-97;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommandatlons 

ACTION:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currendy 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  May  27, 1997. 
FOR  FURTHER  MFORMATXW  CONTACT: 
Curtis  B.  Rich,  Management  Analyst, 
Small  Business  Administration,  409  3rd 
Street,  S.W.,  Suite  5000,  Washington, 
D.C.  20416.  Phone  Number  202-205- 
6629. 

SUPPLEMENTARY  INFORMATION: 

Title:  "Request  for  Management  and 
Technical  Assistance". 

Type  of  Request:  Revision  of  a 
Currendy  Approved  Collection. 

Fonn  No.:  SBA  Form  641B. 

Description  of  Respondents: 
IndividiiJBls  that  use  the  Business 
Information  Centers  (BIC's). 

Annual  Responses:  60,000. 

Annual  Burden:  120,000. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Eunice  Ricks,  Business  Initiatives 
Specialist,  Office  Business  Initiatives, 
Small  Business  Administration,  409  3rd 
Street,  S.W.,  Suite  6100  Washington, 
D.C.  20416.  Phone  No.:  202-205-7422. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
fimction  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 

Dated:  March  20, 1997. 
Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
IFR  Doc.  97-7553  Filed  3-25-97;  8:45  am) 
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DEPARTMENT  OF  STATE 
[PubNc  Notice  2461] 

Office  of  Defense  Trade  Controls; 
Statutory  Debarment  Under  the 
Intemationai  Traffic  in  Arms 
Regulations 

AQ8ICY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
Electrodyne  Systems  Corporation  has 


been  statutorily  debarred  purstiant  to 
§  127.7(c)  of  the  International  Traffic  in 
Arms  Regulations  (ITAR)  (22  CFR  Parts 
120-130). 

EFFECTIVE  DATE:  October  16, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  S.  Rhoads,  Chief,  Compliance 
Enforcement  Branch,  Office  of  Defense 
Trade  Controls,  Department  of  State 
(703-875-6644.  ExL  3). 

SUPPI^MBfTARY  INFORMATION:  Section 
38(g)(4)(A)  of  the  Arms  Export  Control 
Act  (AECA),  22  U.S.C  2778,  prohibits 
licenses  or  other  approvals  for  the 
export  of  defense  articles  and  defense 
services  to  be  issued  to  a  person,  or  any 
party  to  the  export,  who  has  been 
convicted  of  violating  certain  U.S. 
criminal  statutes,  including  the  AECA. 
The  term  "person,"  as  defined  in  22 
CFR  120.14  of  the  Intemationai  Traffic 
in  Arms  Regulations  (ITAR).  means  a 
natural  person  as  well  as  a  corporation, 
business  association,  partnerthip, 
society,  trust,  or  any  other  entity, 
organization  or  group,  including 
governmental  entities.  The  ITAR, 
specifically  §  126.7(e),  defines  the  term 
"party  to  the  export"  to  include  the 
president,  the  chief  executive  officer, 
and  other  senior  officers  and  officials  of 
the  license  applicant;  the  height 
forwarders  or  designated  exporting 
agent  of  the  license  applicant;  uid  any 
consignee  or  end-user  of  any  item  to  be 
exported.  The  statute  permits  certain 
limited  exceptions  to  this  prohibition  to 
be  made  on  a  case-by-case  basis.  22 
U.S.C.  2778(g)(4). 

The  ITAR,  Section  127.7,  authorizes 
the  Assistant  Secretary  of  State  for 
Political-Military  AfEairs  to  prohibit 
certain  persons  convicted  of  volating.  or 
conspiring  to  violate,  the  AECA.  fiom 
participating  directiy  or  indirecUy  in  the 
export  of  defense  articles  or  in  the 
furnishing  of  defense  services  fm  which 
a  licoue  or  approval  is  required.  Such 
a  prohibition  is  referred  to  aa  a 
"statutory  debarment,"  which  may  be 
imposed  on  the  basis  of  judicial 
proceedings  that  resulted  in  a 
conviction  for  violating,  or  of  conspiring 
to  violate,  the  AECA.  See  22  CFR 
127.7(c).  The  pnriod  for  debarment  will 
normally  be  three  years  from  the  date  of 
conviction.  At  the  end  of  the  debarment 
period,  licensing  privileges  may  be 
reinstated  at  the  request  of  the  debarred 
person  following  tha  necessary 
interagency  consultations,  after  a 
thorough  review  of  the  circumstances 
8tuTounding.the  conviction,  and  a 
finding  that  appropriate  steps  have  been 
taken  to  mitigate  any  law  enforcement 
concerns,  as  required  by  the  AECA.  22 
U.S.C  2778(g)(4). 


Statutory  debarment  is  based  solely 
upon  a  conviction  in  a  criminal 
proceeding,  conducted  by  a  United 
States  court  Thus,  the  administrative 
debarment  procedures,  as  outlined  in 
the  ITAR.  22  CFR  part  128,  are  not 
applicable  in  such  cases. 

The  Department  of  State  will  not 
consider  appUcations  for  licenses  or 
requests  for  approvals  that  involve  any 
person  or  any  party  to  the  export  who 
has  been  convicted  of  violating,  or  of 
conspiring  to  violate,  the  AECA  during 
the  period  of  statutory  debcumenL 
Persons  who  have  been  statutorily 
debarred  may  appeal  to  the  Under 
Secretary  for  International  Security 
AfEairs  for  reconsideration  of  the 
ineligibility  determination.  A  request  for 
reconsideration  must  be  submitted  in 
writing  within  30  days  after  a  person 
has  been  informed  of  the  adverse 
decision.  22  CFR  127.7(d). 

The  Department  of  State  policy 
permits  debarred  persons  to  apply  for 
reinstatemmt  of  exfmrt  privileges  one 
year  after  the  date  of  the  debarment,  in 
accordance  with  the  AECA,  22  U.S.C 
2778(gX4KA),  and  die  ITAR.  Section 
127.7.  A  reinstatement  request  is  made 
to  the  Director  of  the  Office  of  Defense 
Trade  Controls.  Any  decision  to 
reinstate  export  privileges  can  be  made 
only  after  the  statutory  requirements 
under  Section  38(g)(4)  of  the  AECA  have 
been  satisfied  through  a  process 
administered  by  the  Office  of  Defense 
Trade  CtHitrols.  If  reinstatement  is 
granted,  the  debarment  will  be 
suspended. 

Pursuant  to  the  AECA,  22  U.S.C 
2778(gM4)(A),  and  die  ITAR,  22  CFR 
127.7,  the  Assistant  Secretary  for 
Political-Military  Afhirs  has  statutorily 
debarred  Electrodyne  Systems 
Corporation,  who  has  been  convicted  of 
conspiring  to  violate  or  violating  the 
AECA.  On  October  16, 1996. 
Electrodjme  Systems  Corporation  pled 
guilty  to  one  coimt  of  violating  section 
38  of  die  AECA. 

This  notice  involves  a  foreign  afEairs 
function  of  the  United  States 
encompassed  within  the  meaning  of  the 
military  and  foreign  a&irs  exclusion  of 
the  Administrative  Procedure  Act. 
Because  the  exncise  of  this  foreign 
affairs  fimction  is  discretionary,  it  is 
excluded  bom  review  imder  the 
Administrative  Procedure  Act 

Dated:  October  16, 1996. 
TVmms  E.  McNaaaara, 

Assistant  Sacntary.  Bureau  of  Political- 
Military  Affairs,  Department  of  State. 
(FR  Doc.  97-7561  Filed  3^25-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CQOS7-021] 

National  Boating  Safsly  Advisory 
CouncH 

AQB«CY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 


:  The  National  Boating  Safety 
Advisory  Coimcil  (NBSAC)  and  its 
subcommittees  on  boat  occupant 
protection,  "Prevention  Through 
People,"  navigation  lights,  life  saving 
index  and  boating  accident  reporting 
will  meet  to  discuss  various  issues 
relating  to  recreational  boating  safety. 
All  meetings  will  be  open  to  the  public. 
DATES:  The  meeting  of  NBSAC  will  be 
held  on  Monday  and  Tuesday,  April  28 
and  29, 1997,  firom  8:30  a.m.  to  5  p.ni. 
Meetings  of  the  Boat  Octnipant 
Protection,  Prevention  Thitiugh  People, 
and  Boating  Accident  Reporting 
Subcommittees  will  be  held  on 
Saturday,  April  26, 1997,  from  1:30  pjn. 
to  5  p.m.  Meetings  of  the  Navigation 
Light  and  Life  Saving  Index 
Sid>committees  will  be  held  on  Sunday, 
April  27, 1997,  from  9  a.m.  to  12  noon. 
Written  material  and  requests  to  make 
oral  presentations  shoidd  reach  the 
Coast  Guard  on  or  before  April  12, 1997. 
ADDRESSES:  The  meeting  of  NBSAC  will 
be  held  at  the  Radisson  Hotel  Memphis, 
185  Union  Avenue,  Memphis, 
Tennessee.  The  meetings  of  the 
subcommittees  will  be  held  at  the  same 
address.  Written  material  and  requests 
to  make  oral  presentations  should  be 
sent  to  Mr.  Albert  J.  Marmo, 
Commandant  (G-OPB-1),  U.S.  Coast 
Guard  Headquarters.  2100  Second  Street 
SW,  Washington,  DC  20593-0001. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Mr.  Albert  J.  Marmo,  Executive  Director 
of  NBSAC,  telephone  (202)  267-0950, 
fex  (202) 267-4285. 

SUPPLEMENTARY  MFORMATKM:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

AgwiMlaa  nf  M«wHiig« 

National  Boating  Safety  Advieory 
Council  (NBSAC).  The  agenda  includes 
the  following: 

(1)  Executive  Director's  report 

(2)  Chairman's  session. 

(3)  Boat  Occupant  Protection 
Subcommittee  report. 

(4)  Prevention  Through  People 
Subcommittee  report 

(5)  Navigation  Light  Subcommittee 
report. 

(6)  Life  Saving  Index  Subcommittee 
report 
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(7)  Boating  Accident  Reporting 
Subconunittee  report. 

(8)  Recreational  Boating  Safety 
Program  report. 

(9)  National  Association  of  State 
Boating  Law  Administrators  report. 

(10)  Discussion  of  mandatory  personal 
flotation  device  wearing  requirements 
request  for  comments. 

(11)  Discussion  of  mandatory  boating 
safety  education  request  for  comments. 

(12)  Discussion  of  waterways 
management  issues. 

(13)  Discussion  of  life  rafts  and 
emergency  position  indicator  beacons. 

(14)  Presentation  on  the  Global 
Maritime  Distress  and  Safety  System 
and  National  Distress  System 
modernization  projects. 

(15)  Discussion  on  personal  watercraft 
issues. 

(16)  Report  and  discussion  of 
nonprofit  grants. 

(17)  Discussion  of  regulations  review. 
Boat  Occupant  Protection 

Subcommittee.  The  agenda  includes  the 
following: 

(1)  Review  actions  to  date  related  to 
progress  on  the  Propeller  Injury 
Prevention  Initiative  with  discussion  by 
the  subcommittee. 

(2)  Review  of  boat  occupant 
protection  research  completed  and 
planned. 

(3)  Discuss  risk  avoidance 
alternatives. 

Preventio/i  Through  People 
Subcommittee.  The  agenda  includes  the 
following: 

(1)  Continue  development  of  a 
Prevention  Through  People  action  plan 
for  integration  into  boating  safety 
education,  awareness  and  promotional 
activities. 

Navigation  Light  Subcommittee.  The 
agenda  includes  the  following: 

(1)  Review  and  discuss  issues  and 
data  concerning  the  proper  display  and 
installation  of  navigation  lights. 

(2)  Review  aspects  of  display  and 
installation  of  navigation  lights  that 
need  to  be  addressed  through  safety 
program  intervention  and  recommend 
courses  of  corrective  actions. 

Life  Saving  Index  Subcommittee.  The 
agenda  includes  the  following: 

(1)  Assist  in  developing  an  action 
plan  for  establishment  of  a  Life  Saving 
Index  standard. 

(2)  Review  personal  flotation  device 
(PFD)  impact  protection  issues  and 
recommend  a  course  of  action. 

(3)  Establish  a  definition  for  "high 
speed"  activity. 

(4)  DiscuM  other  PFD  issues. 
Boating  Accident  Reporting 

Subcommittee.  The  agenda  includes  the 
following: 


(1)  Review  Coast  Guard  efforts  and 
plans  to  attack  under-reporting  of 
recreational  boating  accidents. 

(2)  Provide  input  for  a  Coast  Guard 
report  to  Congress  on  ways  of  increasing 
boating  accident  reporting. 

Procedural 

All  meetings  are  open  to  the  public. 
At  the  Chairpersons'  discretion, 
members  of  the  public  may  make  oral 
presentations  during  the  meetings. 
Persons  wishing  to  make  oral 
presentations  at  the  meetings  should 
notify  the  Executive  Director  no  later 
than  April  12, 1997.  Written  material  for 
distribution  at  a  meeting  should  reach 
the  Coast  Guard  no  later  than  April  19, 
1997.  If  a  person  submitting  material 
would  like  a  copy  distributed  to  each 
member  of  the  committee  or 
subcommittee  in  advance  of  a  meeting, 
that  person  should  submit  25  copies  to 
the  Executive  E)irector  no  later  than 
April  12. 1997. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  March  20, 1997. 
Tnomas  |.  n4sys^s. 

Captain,  U.S.  Coast  Guard,  Acting  Director 
of  Operations  Policy.        m 
|FR  Doc.  97-7622  Filed  3-25-97;  8:45  am) 
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National  Praparadii— a  for  TUiponae 
Exardaa  Progrin  (PREP) 

AGENCY:  Coast  Guard,  DOT. 

ACnON:  Notice  of  a  public  workshop  and 

the  exercise  schedule  for  calendar  years 

1997, 1998,  and  1999;  requests  for 

comments. 


The  Coast  Guard,  the 
Environmental  Protection  Agency 
(EPA),  the  Research  and  Special 
Programs  Administration  (RSPA)  and 
the  Minerals  Management  Service 
(MMS),  in  concert  with  the  states,  the 
oil  industry  and  concerned  citizens, 
developed  the  Preparedness  for 
Response  Exercise  Program  (PREP).  This 
notice  announces  the  next  PREP 
workshop  and  the  next  trieimial  PREP 
schedule.  The  schedule  covers  calendar 
years  1997, 1998,  and  1999.  This  notice 
requests  industry  volunteers  for 
industry-and  government-led  exercises. 
DATES:  The  workshop  will  be  held  on 
April  8, 1997  from  5:30  PM  to  7:30  PM. 


Comments  must  be  received  on  or 
before  April  30,  1997. 
ADDRESSES:  The  workshop  will  be  held 
in  rooms  203/204  at  the  Greater  Fort 
Lauderdale/Broward  County 
Convention  Center,  1950  Eisenhower 
Boulevard,  Fort  Lauderdale,  FL  33316. 
Written  comments  should  be  submitted 
to  COMMANDANT  (G-MOR-2),  Room 
2100,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street,  SW;  Washington, 
DC,  20593-0001.  ATTN:  Ms.  Karen 
Sahatjian. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  regarding  the  PREP 
program  and  the  schedule,  contact  Ms. 
Karen  Siihatjian,  Marine  Safety  and 
Enviromnental  Protection  Directorate, 
Office  of  Response,  (G-MOR-2),  (202) 
267-2850.  The  schedule  and  exercise 
design  manual  is  available  on  the 
internet  at  http://www.navcen.uscg.mil 
or  to  obtain  a  hard  copy  of  the  design 
manual,  contact  Ms.  Toni  Hundley  at 
the  Office  of  Pipeline  Safety  at  (202) 
366-4397.  The  1994  PREP  Guidelines 
and  Training  Elements  are  available  at 
no  cost  by  writing  or  foxing  the  TASC 
Dept  Warehouse,  3341  Q  75th  Avenue, 
Landover,  MD  20785,  fax:  301-386- 
5394.  The  stock  numbers  of  each 
manual  are:  PREP  Guidelines— USCG- 
X0191;  the  Training  Reference— USCG- 
X0188.  Please  indicate  the  quantity 
when  ordering.  Quantities  are  limited  to 
10  per  order. 

SUPPLEMENTARY  MFORMATION: 

Background  Inibmiation 

The  workshop  will  address  several 
issues  that  have  been  raised  by  exercise 
participants  and  response  plan  holders. 
The  topics  to  be  discussed  at  the 
workshop  include,  but  are  not  limited 
to:  (1)  Developing  and  Evaluating  an  Oil 
Spill  Response  Exercise,  (2) 
government-initiated  unannounced 
exercises,  (3)  minor  changes  to  existing 
PREP  Guidelines,  and  (4)  the  proposed 
triennial  exercise  schedule.  The 
following  information  is  provided  as 
background  in  preparation  for  the 
workshop. 

The  Coast  Guard,  EPA,  RSPA  and 
MMS  developed  the  National 
Preparedness  for  Response  Exercise 
Pn^ram  (PREP)  to  provide  guidelines 
for  compliance  with  the  Oil  Pollution 
Act  of  1990  (OP A  90)  pollution  response 
exercise  requirements  (33  U.S.C. 
1321(j)).  OPA  90  requires  periodic 
unannounced  drills.  See  33  U.S.C 
1321(j)(7).  However,  the  working  group 
(comprised  of  Coast  Guard,  EPA,  RSPA, 
MMS,  state  representatives,  and 
industry  representatives)  determined 
that  the  PREP  Guidelines  should  also  • 
include  aiuounced  drills.  See  33  CFR 


154.1055(a)(5)  and  155.1060(c).  and  40 
CFR  112.  The  guiding  principles  for 
PREP  distinguish  between  internal  and 
external  exercises.  Internal  exercises  are 
conducted  within  the  plan  holder's 
organization.  External  exercises  extend 
beyond  the  plan  holder's  organization  to 
involve  other  members  of  the  response 
commimity.  External  exercises  are 
separated  into  two  categories:  (1)  Area 
exercises,  and  (2)  Government-initiated 
unannounced  exercises.  These  exercises 
are  designed  to  evaluate  the  entire 
response  mechanism  in  a  given  area  to 
ensure  adequate  pollution  response 
preparedness. 

1.  Guidelines  for  Developing  and 
Evaluating  an  Oil  Spill  Response 
Exercise 

The  PREP  Guidelines  have  been 
extremely  valuable  to  exercise 
participants.  However,  the  Coast  Guard 
and  other  federal  agencies  received 
numerous  requests  for  a  more  detailed 
guide  to  develop  Area  exercises, 
especially  for  Industry-led  exercises.  A 
manual  used  by  the  National  Strike 
Force  Coordination  Center  (NSFCC)  to 
develop  government-led  exercises  was 
rewritten  to  provide  guidance  to 
exercise  participants. 

This  document  is  not  intended  to 
replace  exercise  designs  already  used  by 
companies  following  the  PREP 
Guidelines.  It  is  meant  to  augment  or 
provide  further  explanation  for 
companies  without  exercise  experience. 

The  Coast  Guard  realizes  that  some 
companies  have  their  own  sta£f  to  plan 
and  execute  exercises  and  that  these 
exercises  may  differ  between 
companies.  The  emphasis  of  these 
guidelines  is  guidance  to  plan  holders 
who  do  not  have  employees 
experienced  in  developing  exercises  or 
the  financial  resources  to  hire 
contractors  to  meet  their  triennial 
exercise  requirement.  The  Coast  Guard 
is  interested  in  ensuring  that  the 
response  community  does  not  neglect 
the  exercise  requirement  because  of  lack 
of  knowledge.  This  document  will  not 
be  used  to  evaluate  how  well  an 
exercise  is  executed.  The  Coast  Guard 
would  like  to  hear  comments  from  thfe 
public  regarding  these  guidelines. 

2.  Government-Initiated  Unannounced 
Exercises 

Recently,  the  Coast  Guard  began 
conducting  more  Government-initiated 
unannounced  exercises.  The 
unannounced  exercises  provide  the 
opportunity  for  the  Captain  of  the  Port 
(COTP)  to  determine  if  an  adequate 
level  of  preparedness  exists  in  an  area 
and  whether  the  plan  holder  is  prepared 
to  activate  the  plan  during  an  incident. 


As  a  result  of  these  exercises  and  the 
input  of  other  interested  parties,  several 
issues  have  been  identified  by  both 
industry  and  government.  The  Coast 
Guard  is  requesting  comments  on  the 
following  issues  as  outlined  below. 

a.  Equipment  Deployment 

It  may  not  always  be  necessary  to 
deploy  equipment  as  part  of  an 
unaimounced  exercise.  Equipment 
deployment  is  typically  included  as  part 
of  the  scenario.  However,  the  Coast 
Guard  may  decide  to  test  other 
important  elements  of  the  response 
plan.  If  the  plan  holder  recenUy 
conducted  an  equipment  deployment 
exercise,  it  may  be  redundant  to  have 
the  equipment  deployed  again. 
Equipment  may  be  used  in 
circumstances  where  the  COTP  %vant8  to 
determine  the  availability  of  equipment 
through  Oil  Spill  Removal 
Organizations  (OSROs).  To  afford  the 
COTP  the  opportunity  to  ensure  the 
Area  is  prepared  for  a  spill  greater  than 
an  average  most  probable  discharge,  the 
scenario  may  exceed  the  current  50  bbl 
limit 

b.  Length  of  Exercise 

To  prevent  the  exercises  from 
exceeding  a  duration  of  "approximately 
four  hours",  they  should  be  focused  on 
no  more  than  four  of  the  15  objectives 
listed  in  the  PREP  Guidelines  (August 
1994).  The  COTP  has  the  discretion  to 
choose  the  number  of  objectives,  but  the 
should  not  exceed  four. 

c  Unaimounced  Exercise  Credit 

A  plan  holder  will  not  be  given  credit 
for  a  Government-Initiated 
Unaimounced  Exercise  if  the  plan 
holder  does  not  use  or  follow  the 
industry  response  plans.  Although  the 
planning  requirements  in  33  CFR  154 
and  155  and  40  CFR  112  should  be  used 
as  guidance,  they  are  not  performance 
measures  for  responses.  For  example,  if 
the  plan  holder  calls  the  OSRO  and  the 
OSRO  arrives  within  IVi  hours  (not  1 
hour)  because  of  road  traffic,  the  plan 
holder  should  not  be  penalized  for 
missing  the  1  hour  planning  reference. 
Contrarily,  if  the  plan  holder  does  not 
call  the  OSRO  until  an  hour  into  the 
exercise,  and  the  plan  holder  has  no 
facihty  owned  equipment  to  deploy, 
then  the  Coast  Guard  may  deny  crodit 
for  the  exercise.  If  the  plan  holder  does 
not  receive  credit  for  an  unannounced 
exercise,  then  the  Coast  Guard  may 
return  in  less  than  36  months  to  conduct 
another  exercise.  Once  the  plan  holder 
receives  credit  from  the  COTP,  then  the 
plan  holder  will  not  be  exercised  for  36 
months. 


14485 


3.  Changes  to  PREP  Guidelines 

Since  August  1994.  several 
commenters  have  highlighted 
discrepancies  in  the  PREP  Guidelines. 
The  Coast  Guard  has  determined  that 
minor  corrections  to  the  PREP 
Guidelines  are  needed.  Accordingly,  the 
guidelines  should  be  adjusted  as 
follows: 

Page  3-3:  Currently,  under  objectives 
for  QI  Notification  Exercises,  telex  could 
only  be  used  if  other  means  were  not 
available.  A  telex  can  be  used  if  this  is 
the  means  of  communication  that  would 
normally  be  used  to  report  an  incident 
The  objective  should  be  changed  to: 
Contact  by  telephone,  radio-message- 
pager,  telex,  or  facsimile  and 
confirmation  must  be  made  with  a 
qualified  individual  or  designee  as 
designated  in  the  plan.  The  QI  must 
acknowledge  receipt  of  the  message  and 
action  being  taken. 

Page  3-7:  Under  frequency  for 
Emergency  Procedures  Exercises, 
change  quarterly  to  annually. 

Page  3-20:  Currently,  under 
Government-initiated  uiumnounced 
exercise,  the  guidelines  read  that 
industry  can  take  credit  for  this  exercise 
after  an  actual  spill.  This  was  never  the 
intent  of  the  Govenmient-initiated 
Unannounced  Exercises.  Therefore,  the 
credit  paragraph  should  be  changed  to: 
Plan  holders  participating  in  this 
exercise  should  take  credit  for 
appropriate  internal  exercises  if  they 
meet  the  objectives  stated  in  the 
guidelines. 

4.  Proposed  Triennial  Exercise  Schedule 

This  notice  announces  the  PREP 
Schedule  for  Calendar  Years  1997,  1998, 
and  1999.  There  are  several  changes 
since  the  schedule  was  published  in  the 
Federal  Register  on  November  13, 1995 
(60  FR  57050).  Because  of  the  North 
Cape  Oil  Spill  in  Rhode  Island  in  1996. 
Area  Exercise  credit  was  given  to  the 
Area  and  the  company.  The  Incident 
Specific  Preparedness  Report  will  serve 
as  the  Joint  Evaluation  Report 
Providence  Area  was  moved  to  1999 
and  the  Caribbean  Area  will  conduct  a 
Government-led  Area  Exercise  during 
the  first  quarter  of  1997.  As  stated  in  60 
FR  57050,  the  only  dates/quarters  are 
listed  for  those  exercises  where  an 
industry  participant  has  already 
volunteered  for  an  Industry-led  Area 
Exercise.  The  industry  volunteer  should 
work  with  the  COTP  to  schedule  a 
mutually  acceptable  date  to  conduct  the 
exercise.  The  dates  for  the  Government- 
led  Exercises  will  not  vary  much 
because  the  National  Strike  Force 
Coordination  Center  is  under  time 
constraints  throughout  the  year. 
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Dated:  Much  17. 1997. 
J.CCard, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 


Prep  Schedule— Government-Led  Area  Exercises 


Area 


Agency 


Date/qtr' 


Participant 


1997 


Caribbean  Area  (MSO  Puerto  Rico  OSC)  ... 
Duluth-Superior  Area  (MSO  Dututh  OSC)  ... 
Jacksonville  Area  (MSO  Jacksonville  OSC) 


Southeast  Alaska  Area  (MSO  Juneau  OSC)  .. 

EPA  Region  IX  (EPA  OSC)  

New  Orleans  Area  (MSO  New  Orleans  OSC) 


GG 

CG  w/RSPA 

CG 

CG 

EPA 

CGw/MMS 


2/12-13 
4/16-17 
6/13-14 

8/11-12 

9/10-11 

12/1(^-11 


Sun  Oil. 

Lakehead  Pipeline. 
ST  Services/Compliance 
System. 


IMS 


Guam  Area  (MSO  Guam  OSC) 

San  Otego.  CA  Area  (MSO  San  Diego  OSC)  

Savannah  Pjea  (MSO  Savannah  OSC) 

EPA  Ragwn  VII  Area  (EPA  OSC)  

Long  Island  Sound  Area  (COTP  Long  Island  Sound) 
Morgan  City  Area  (MSO  Morgan  City)  


CG 

CG 

CG 

EPA 

CG 

CG 


LA/LB  North  Area  (MSO  LA/LB  OSC)  

Prince  Wittiam  Sound  Area  (MSO  Vaktez  OSC)  .. 

Boston  Area  (MSO  Boston  OSC)  

EPA  Region  VI  (EPA  OSC)  

Butfato,  NY  Area  (MSO  Buffato  OSC) 

Virginia  Coastal  Area  (MSO  Hampton  Rds  OSC) 


CG 

CG 

CG 

EPA 

CG 

CG 


Prep  Schedule— Industry-Led  Exercises 


Area 


Ind 


Dat^qtr 


Lead 


1997 


Hoith  Coast  Area  (MSO  S«i  Francisco  OSQ 

Nortt>east  North  Caroiina  Coastal  Area „ 

(MSO  Hampton  Rds  OSC). 

Commonwealth  o4  N.  Mariannes  Islands  Area  (MSO  Guam  OSC) 

Ftorida  Panh«x«e  Area  (MSO  Mobile  OSC)  

Western  Lake  Ene  Area  (MSO  Toledo  OSC)  

EPA  Alaska  Area  (EPA  OSC)  

Houston/Galveston  Area  (MSO  Houston  OSC)  

EPA  Region  IV  Area  (EPA  OSC)  

Detroit  Area  (MSO  Detroit  OSC)  

EPA  Region  X  Area  (EPA  OSC)  „ 


Mobil  Corp. 
Kirtiy  Corp. 


AranKO  Servk:es. 
Mobil  Corp. 


New  York,  NY  Area  (COTP  NY  OSC) _„ 

Southern  Coastal  NC  Area  (MSO  Wiknington  OSC)  

San  Francisco  Bay  &  Delta  Region  Area  (MSO  San  Francisco  Q5C) 

Cleveland,  OH  Area  (MSO  Oevetamd  OSC)  _.. „ 

EPA  Region  V  Aree  (EPA  OSC)  .^ 

EPA  Region  III  Area  (EPA  OSC) _ 

Saulte  Ste.  Mane.  Ml  Ama. 

(COTP  Saurte  Ste  Mane  OSC) '. 

South  Texas  Coastal  Zone  Area  (MSO  Corpus  Christi  OSC)  

Miytond  Coastal  Area  (MSO  Baltimore  OSC)  

SW  Louisana/SE  Texas  Area  (MSO  Pott  Arthur  OSC)  

Puget  Sound  /Vrea  (MSO  Puget  Sound)  : 

Tampa.  FL  Area  (MSO  Tampa  OSC) 

EPA  Region  I  Area  (EPA  OSC) 

LA/LB  South  Area  (MSO  lAAJB  OSQ  

EPA  Region  II  (EPA  OSC)  w>. 

Philadelphia  Coastal  Area  (MSO  PhUa  OSC)-  . 
Chicago  Area  (MSO  Chicago  OSC)  


V 

«(mtr) 
((mtr) 

P 

f  (nonmtr) 

f(mtr) 
I  (mtr) 

V 
V 

f 

V 

p 

V 

f  (nonmtr) 

V 

l(mlr) 


OMICorp. 


Federal  Register  /  Vol.  62,  No.  58  /  Wednesday.  March  26,  1997  /  NoUces 


14497 


Prep  Schedule— Industry-Led  Exercises— Continued 


Area 


Ind 


Date/qtr 


Lead 


Alabama/Mississippi  Area  (MSO  Mobile  OSC)  ... 

South  Rorida  Area  (MSO  Miami  OSC)  

Portland,  OR  Area  (MSO  Portland  OSC) 

EPA  Region  VIII  (EPA  OSC) _ 

Hawaii/Samoa  Area  (MSO  Honolulu  C^C) 

Central  Coast  Area  (MSO  San  Francisco  OSC)  . 
Western  Alaska  Area  (MSO  Anchorage  OSC) .... 
Eastern  Wisconsin  Area  (MSO  Milwaukee  Area) 
EPA  Regkxi  Oceania  Area  (EPA  OSC) 


Maine  &  New  Hampshire  Area  (MSO  Portland  OSC) 

Charleston.  SC  Area  (MSO  Charleston  OSC)  

EPA  Regwn  M  Area  (EPA  Caribbean  OSC) 

Providence  Area  (MSO  Providence  OSQ  


sSlSHSf*-  ^  ^'^"^-^^"fli^hJ  (ApriKJurw);  3  (July-Sept).  4  (Ocl-Oec). 
'Industry:  x^-vessel;  f  (mtr)  —marine  transportatiorHeialed  todity.  f  (nonmlr>< 


f  (mtr) 
f(mtr) 

V 

((nonmtr) 

V 
V 
V 

f(mtr) 
f  (norimtr) 

V 
V 

f  (nonmir) 


■~^~*""*~  Mmpftflnlinn  mlntnd  tirility;  p    p^ieine. 


(FR  Doc.  97-7821  Filed  3-25-97;  8:45  am) 

HLUNQ  OOOE  4ei*-14-P 

Fwtorai  Aviation  Administration 


Noise  Exposure  Mtap  Notica, 
Munidpai  Airport.  Niyles,  FL 

AQBICY:  Federal  Aviation    . 
Administiation.  DOT. 
ACTION:  Notice. 


Smnuirr:  The  Federal  Aviation 
Administration  (FAA)  annotmces  its 
determination  that  the  revised  noise 
exposure  maps  submitted  by  the  Naples 
Airport  Authority  for  Naples  Mimidpal 
Airport  under  the  provisions  of  Titie  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFk  part  150  are  in  compliance 
with  applicable  requirements. 
^FECnVE  DATE:  The  effective  date  of  the 
FAA's  deteimination  on  the  noise 
exposure  maps  is  March  18, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Tonuny  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  OfBce,  5950  Hazeltiae 
National  Drive,  Suite  400,  Orlando. 
Florida  32822,  (407)  812-6331. 
Extension  29. 

SWPLEMBITARY  MR3RMATI0N:  This 
notice  annoimces  that  the  FAA  finds 
that  the  revised  noise  expoeiue  maps 
submitted  for  Naples  Municipal  Airport 
are  in  compliance  with  applicable 
requirements  of  part  150,  effective 
March  18. 1997. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 


description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
.    operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
afiected  parties  in  the  local  community, 
government  agencies,  and  (wrsons  using 
the  airport 

An  airport  operator  who  has 
'  submittcKi  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  revised  noise  expostue  maps  and 
related  descriptions  submitted  by  the 
Naples  Airport  Authority.  The  specific 
maps  under  considwation  are  "1996 
EXISTING  CONDITIONS  NOISE 
EXPOSURE  MAP"  and  "2001 
FORECAST  CONDITIONS  REVISED 
NOISE  EXPOSURE  MAP"  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  Naples  Municipal 
Airport  are  in  compliance  with 
applicable  requirmnents.  This 
detnmination  is  effective  on  March  18, 
1997.  FAA's  detomination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finHing  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
PAR  part  150.  Such  deteimination  does 
not  constitute  approval  of  the 
appUcant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 


If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
stibmitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  intnpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overla3ring  of  noise  exposure  contours 
.onto  the  map  depicting  properties  on 
the  surfece  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  pubUc  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  Part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

Copies  of  ^he  revised  noise  eiqiosure 
maps  and  of  the  FAA's  evaluation  of  the 
maps  are  available  for  examination  at 
the  follovring  locations: 

Federal  Aviation  Administiation, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Drive,  Suite  400, 
Orlando,  Florida  32822 

Naples  Airport  Authority,  160  Aviation 
Drive  North,  Naples,  FL  34104 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
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heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

bsued  in  Orlando,  Florida,  March  18. 
1997. 

Charfas  E.  Blair. 

Manager,  OHando  Airports  District  Office. 
(FR  Doc.  97-7865  Filed  3-25-97;  8:45  am) 

BNJJNO  COOC  4»10-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Ontario 
Intematlonai  Airport  (ONT),  Ontario, 
CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Ontario  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  EX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  25,  1997. 

ADDRESSES:  Comments  on  this 

application  may  be  mailed  or  delivered 
in  triplicate  to:  Federal  Aviation 
Administration.  Airaorts  Division, 
15000  Aviation  Blv4..  Room  3024, 
Lawndale.CA  90261. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Jerald  iC  Lee. 
Deputy  Executive  Director,  Los  Angeles 
Department  of  Airports,  One  World 
Way.  Los  Angeles.  CA  90045. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Los  Angeles 
Department  of  Airports  under  §  158.23 
of  part  158. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
John  Milligan.  Supervisor.  Standards 
Section.  AWP-621.  Airports  Division. 
Federal  Aviation  Administration,  15000 
Aviation  Blvd.,  Room  3024,  Lawndale, 
CA  90261,  Telephone  (310)  725-3621. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  MFORMATKM:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  the  Ontario 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Tide 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 


101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  February  26,  1997  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Los  Angeles  Department  of  Airports 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  24,  1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  PFC  No.  95- 
02-U-OO-ONT. 

Leve/o/ PFC.  $3.00. 

Actual  charge  effective  date:  July  1. 
1993. 

Actual  charge  expiration  date: 
November  30<  1997. 

Total  net  PFC  revenue  collected: 
$33,148,439.00. 

Total  net  PFC  revenue  to  be  used: 
$33,148,439.00. 

Brief  description  of  the  proposed  use 
project:  ONT  Terminal  Development 
Program. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATK3N  CONTACT.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Los  Angeles  Department  of  Airports. 

Issued  in  Los  Angeles,  California  on  March 
11.1997. 

Hannan  C  Bliaa. 

Manager,  Airports  Division,  Western-Pacific 
Region. 

IFR  Doc.  97-7666  Filed  3-25-97:  8:45  am) 
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Federal  Railroad  Adminiatfation 

Maglev  Study  Advisory  Committee; 
Notice  of  Fourth  Meeting 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  fourth  meeting  of  the 
Maglev  Study  Advisory  Committee. 

SUMMARY:  As  required  by  Section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(FACA).  5  U.S.C  App.  2  (1988)  and  41 
CFR  Part  101-6.  section  101-6.  1015(a), 
the  Federal  Railroad  Administration 
(FRA)  gives  notice  of  the  fourth  meeting 
of  the  Maglev  Study  Advisory 
Committee  ("MSAC').  The  purpose  of 
the  meeting  is  to  advise  DQT/FRA  on 


the  Congressionally  mandated  study  of 
the  near-term  applications  of  maglev 
technology  in  the  United  States. 
DATES:  The  fourth  meeting  of  the  MSAC 
is  scheduled  for  8:30  a.m.  to  4:30  p.m. 
EST  on  Monday  and  Tuesday.  April  7 
and  8,  1997. 

ADDRESSES:  The  fourth  meeting  of  the 
MSAC  will  be  held  in  the  7th  floor 
Conference  Room  at  FRA  Headquarters, 
1120  Vermont  Avenue  NW., 
Washington,  DC.  The  meeting  is  open  to 
the  public  on  a  first-come,  first-served 
basis  and  is  accessible  to  individuals 
with  disabilities.  Those  with  special 
needs  should  inform  Mr.  Mongini  5 
days  in  advance  of  the  meeting  so 
appropriate  facilities  can  be  provided. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Arrigo  Mongini,  Deputy  Associate 
Administrator  for  Railroad 
Development,  FRA  RDV-2.  400  Seventh 
Street  SW.,  Washington,  DC  20590 
(mailing  address  only)  or  by  telephone 
at  (202) 632-3286. 

SUPPLEMENTARY  INFORMATION:  The  fourth 
meeting  of  the  Maglev  Study  Advisory 
Committee  (MSAQ  will  be  held  on 
April  7  and  8  from  8:30  a.m.  to  4:30 
p.m.  at  the  Federal  Railroad 
Administration  (FRA)  headquarters, 
1120  Vermont  Avenue.  NW., 
Washington,  DC.  in  the  7th  floor 
conference  room.  The  meeting  is  open 
to  the  public. 

The  MSAC  was  created  by  the 
National  Highway  System  Designation  . 
Act  to  advise  the  Secretary  of 
Transportation  in  the  preparation  of  a 
report  to  be  submitted  by  the  Secretary 
to  the  Congress  evaluating  the  near  term 
applications  of  magnetic  levitation 
transportation  technology  in  the  U.S. 
"with  particular  emphasis  on 
identifying  projects  warranting 
immediate  application  of  such 
technology."  The  Act  further  specifies 
that  the  study  also  "evaluate  the  use  of 
innovative  finance  techniques  for  the 
construction  and  operation  of  such 
projects."  The  eight  committee  members 
collectively  have  experioice  in 
magnetic  levitation  transportation, 
design  and  construction,  public  and 
private  finance,  and  infrastructure 
policy  disciplines.  The  conference 
report  on  the  National  Highway  System 
Designation  Act  specifies  that  "(tjhe 
Committee  should  identify  and  analyze 
specific  magnetic  levitation  projects, 
such  as  a  connector  bom  New  Yorlc  Qfy 
to  its  airports,  the  transportation  project 
under  development  between  Baltimore, 
Maryland  and  Washington,  DC,  and 
technology  transfer  efforts  underway  in 
Pittsburgh,  Pennsylvania,  so  that 
Congress  can  better  assess  how  near- 
term  magnetic  levitation  technology 


could  complement  existing  modes  of 
transportation  *   *  *."  The  Secretary 
has  assigned  responsibility  for  preparing 
the  report  to  the  Federal  Railroad 
Administrator,  working  closely  with  the 
MSAC.  The  Secretary's  report  to  the 
Congress  will  discuss  the  extent  to 
which  the  above  and  other  potential 
magnetic  levitation  projects  weurant 
immediate  application,  taking  into 
accoimt  such  factors  as  ability  to  be 
financed,  benefits  vs.  costs,  extent  of 
public  commitment  and  support,  and 
national  significance. 

This  meeting  will  focus  on  the 
financing  of  near-term  applications  of 
maglev  technology.  Experts  with 
backgrounds  in  the  financing  of  public- 
private  partnerships  have  b^n  invited 
to  addr^  the  Committee. 
Jolme  M.  Molhoris, 
Administrator. 
[FR  Doc.  97-7564  Filed  3-25-97;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

Announcing  a  Meeting  of  tt>e  Crash 
Avoidance  Research  Subcommittee  of 
the  Motor  Vehicle  Safety  Research 
Advisory  Committee 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Meeting  Announcement. 

SUMMARY;  This  notice  annoimces  a 
public  meeting  of  the  Crash  Avoidance 
Research  Subcommittee  of  the  Motor 
Vehicle  Safety  Research  Advisory 
Committee  (MVSItAC).  The  MVSRAC 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  to  obtain  dependent 
advice  on  motor  vehicle  safety  research. 
Discussions  at  this  meeting  will  include 
specific  topics  in  NHTSA's  Crash 
Avoidance  research  programs. 
DATE  AND  TME:  The  meeting  is 
scheduled  from  9:00  a.m.  to  12  noon  on 
April  14, 1997. 

ADDRESSES:  The  meeting  will  be  held  in 
room  6244-6248  of  the  U.  S. 
Department  of  Transportation  Building, 
which  is  located  at  400  Seventh  Street, 
S  W..  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  In  May 
1987,  the  Motor  Vehicle  Safety  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  Conunittee  is  to 
provide  an  independent  source  of  ideas 
for  motor  vehicfe  safety  research.  The 
MVSRAC  will  provide  information, 
advice  and  recommendations  to  NHTSA 
on  matters  relating  to  motor  vehicle 
safefy  research,  and  provide  a  forum  for 
the  development,  consideration,  and 


communication  of  motor  vehicle  safefy 
research,  as  set  forth  in  the  MVSUAC 
Charter.  The  Crash  Avoidance  Research 
Subcommittee  will  provide  information, 
advice,  and  recommendation  to  NHTSA 
on  matters  relating  to  NHTSA  crash 
avoidance  resetuch. 

The  meeting  is  open  to  the  public,  but 
attendance  may  be  limited  due  to  space 
availabilify.  Participation  by  the  public 
will  be  determined  by  the  Committee 
Chairperson. 

A  public  reference  file  (Number  88- 
01)  has  been  established  to  contain  the 
products  of  the  Committee  and  will  be 
open  to  the  public  during  the  hours  of 
9:30  a.m.  to  4:00  p.m.  at  the  National 
Highway  Traffic  Safefy  Administration's 
Technical  Reference  Division  in  room 
5108  at  400  Seventh  Street,  S.W., 
Washington,  EXi:  20590,  telephone:  (202) 
366-2768. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Donna  Stemski,  Office  of  Crash 
Avoidance  Research  and  Development, 
400  Seventh  Street,  S.W.,  room  6206, 
Washington,  DC  20590,  telephone:  (202) 
366-5662. 

Issued  on:  March  18, 1997. 
ioMph  N.  Kaniantiira, 
Chairperson,  Crash  Avoidance 
Subcommittee,  Motor  Vehicle  Safety  Research 
Advisory  Committee. 
[FR  Doc.  97-7555  Filed  3-25-97;  8:45  am) 


[Docket  Na  87-017;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1990 
Porsche  928  S4  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safefy  Administration,  IX3T. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1990 
Porsche  928  S4  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safefy 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1990  Porsche  928 
S4  that  was  not  originally  manufectured 
to  comply  with  all  applicable  Federal 
motor  vehicle  safefy  standards  is 
eligible  for  importation  into  the  United 
States  because  (1)  it  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufectured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safefy  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  April  25, 1997. 


ADDRESSES:  Comments  shoidd  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safefy  Administration,  400  Seventh  St., 
SW,  Washington.  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm| 

FOR  FURT>«t  INFORMATION  CONTACT: 
George  EntwisUe,  Office  of  Vehicle 
Safefy  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLBIBITARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safefy 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safefy  standards. 

Petitions  for  eligibilify  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  die  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Permsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1990  Porsche  928  S4  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  Champagne 
believes  is  substantially  similar  is  the 
1990  Porsche  928  S4  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safefy 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1990 
Porsche  928  S4  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safefy  standards. 


IMI 
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Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1990  Porsche  928  S4.  as  originally 
manufactiired,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1990  Porsche  928 
S4  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  .....  103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  109  New  Pneumatic 
Tires.  113  Hood  Latch  Systems,  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System.  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems,  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  petitioner  contends  that 
the  non-U.S.  certified  1990  Porsche  928 
84  complies  with  the  Bumper  Standard 
found  in  49  CFR  Part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/ odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S. -model  headlamp 
assemblies:  Cb)  installation  of  U.S.- 
model  front  and  rear  sidemarlier/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
installation  of  a  hi^-mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror: 
replacement  of  the  convex  passenger 
side  rearview  mirror. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 


microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S. 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
side  air  bag  and  knee  bolster  with  U.S. 
model  components.  The  petitioner 
states  that  the  vehicle  is  equipped  with 
a  combination  lap  and  shoulder 
restraint  that  adjusts  by  means  of  an 
automatic  retractor  and  releases  by 
means  «f  a  single  push  button  in  each 
fitjnt  designated  seating  position,  and 
with  a  combination  lap  and  shoulder 
restraint  that  releases  by  means  of  a 
single  push  button  in  each  rear 
designated  seating  position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicle  to  meet 
the  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109.  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
passible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

AatkoritT-.  49  U.S.C  30141(«Kl)(A)  and 
(b)(1):  49  CFR  593.8;  dsl«gstioiu  of  authority 
at  49  CFR  1.50  and  501.8. 

luued  on:  March  20,  1997. 
Marilyniw  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  97-7577  FU«d  3-25-97;  8:45  am) 
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[Docket  Na  9e-12S;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconfoimlng  1989 
Alfa  Romeo  164  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  EXDT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1989  Alfa 
Romeo  164  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  annoimces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1989  Alfa  Romeo 
164  that  was  not  originally 
manufactiued  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  April  25,  1997. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  SL, 
SW,  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm) 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPl^MENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  comp>ared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufocturers  or 
importers  who  have  registered*  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  g«y««Tr 


of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Rcwister. 

Qiampagne  Imports.  Inc.  of  Lansdale. 
Pennsylvania  (Registered  Importer  No. 
R-90-009)  has  petitioned  NHTSA  to 
decide  whether  1989  Alfa  Romeo  164 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  196  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  notice  of  final 
decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1989  Alfa  Romeo  164  is  substantially 
similar  to  a  1989  Alfa  Romeo  Milano 
originally  manufactiired  for  importation 
into  and  sale  in  the  United  States  and 
certified  under  49  U.S.C.  §  301 15,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Anthority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  March  20, 1997. 
Marilyiuie  facobs. 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  97-7578  Filed  3-25-97;  8:45  ami 
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[Dociwt  Na  96-094;  Notice  2] 

Denial  of  Petition  for  Imfwrt  Eligibility 
Decision 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 
National  HighMray  Traffic  Safety 
Administration  (NHTSA)  under  49 
U.S.C  30141(a)(1)(A).  The  petition, 
which  was  submitted  by  Champagne 
Imports,  Inc.  of  Lansdale,  Pennsylvania 
("Champagne"),  a  registered  importer  of 
motor  vehicles,  requested  NHTSA  to 
decide  that  a  1995  Audi  S6  Avant 
Quattro  Wagon  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 


standards  is  eligible  for  importation  into 
the  United  States.  In  the  petition, 
Champagne  contended  that  this  vehicle 
is  eligible  for  importation  on  the  basis 
that  (1)  it  is  substantially  similar  to  a 
vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufocturer  as 
complying  with  the  safety  standards 
(the  1995  Audi  A6  Quattro  Wagon),  and 
(2)  it  is  capable  of  being  readily  altered 
to  conform  to  the  standards. 

NHTSA  published  a  notice  in  the 
Federal  Register  on  September  6, 1996 
(61  FR  46900)  that  contained  a  thorough 
description  of  the  petition,  and  solicited 
public  comments  upon  it.  One  comment 
was  received  in  response  to  the  notice, 
from  Volkswagen  of  America,  Inc. 
("Volkswagen"),  the  United  States 
representative  of  Audi  AG,  the  vehicle's 
manufacturer.  In  this  comment, 
Vollcswagen  contended  that  the  non- 
U.S.  certified  1995  Audi  S6  Avant 
Quattro  Wagon  is  ineligible  for 
importation  because  it  is  not 
substantially  similar  to  a  vehicle  that 
was  originally  manufoctured  and 
certified  for  sale  in  the  United  States 
and  is  not  capable  of  being  readily 
altered  to  conform  to  the  standards. 
Specifically,  Volkswagen  observed  that 
the  non-U.S.  certified  1995  Audi  S6 
Avant  Quattro  Wagon  is  equipped  with 
a  4.2  liter  V8  engine,  which  it  claimed 
is  significantiy  larger  and  heavier  than 
either  the  2.8  liter  V6  engine  that  is 
installed  in  the  U.S.  certiJBed  1995  Audi 
A6  Quattro  Wagon  or  the  2.2  liter  5 
cylinder  engine  that  is  installed  in  the 
U.S.  certified  1995  Audi  S6  Quattro 
Wagon.  Volkswagen  stated  that  no 
dynamic  testing  has  been  performed 
that  would  be  necessary  to  certify  that 
the  vehicle,  when  equipped  with  the 
larger  engine,  will  meet  the 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  208  Occupant 
Crash  Protection.  Additionally, 
Volluwagen  noted  that  the  non-U.S. 
certified  1995  Audi  S6  Avant  Quattro 
Wagon  is  not  equipped  with  a  knee 
bolster  that  is  necessary  to  meet  the 
automatic  restraint  requirements  of 
Standard  No.  208. 

NHTSA  accorded  Champagne  an 
opportunity  to  respond  to  Volkswagen's 
comments.  In  its  response.  Champagne 
expressed  strong  disagreement  with 
Volkswagen's  'contention  that  the  non- 
U.S.  certified  1995  Audi  36  Avant 
Quattro  Wagon  is  not  substantially 
similar  to  a  vehicle  originally 
manufactured  and  certified  for  sale  in 
the  United  States.  Champagne  asserted 
that  the  vehicle's  larger  engine  size  does 
not  have  a  significant  impact  on  the 
crashworthiness  of  the  vehicle  or  on  its 


compliance  with  Standard  No.  208. 
Specifically.  Champagne  contended  that 
the  2.2  liter  "in  line"  5  cylinder  engine 
installed  in  the  U.S.  certified  1995  Audi 
S6  Quattro  Wagon  is  very  close  in 
length  to  the  V8  engine  installed  in  the 
non-U.S.  certified  1995  Audi  S6  Avant 
Quattro  Wagon.  Additionally, 
Champagne  observed  that  because  of  the 
extensive  use  of  aluminum  in  larger 
engines,  the  weight  of  vehicles 
equipped  with  each  of  these  engines 
would  differ  by  only  "a  few  percent." 

In  a  subsequent  response.  Champagne 
elaborated  on  these  comments  by  stating 
that  the  additional  length  and  weight  of 
the  V8  engine  installed  in  the  non-U.S. 
certified  1995  Audi  S6  Avant  Quattro 
Wagon  will  not  significantly  affect  the 
crash  performance  of  the  vehicle  when 
compared  to  a  comparable  model 
equipped  with  the  2.8  liter  V6  engine 
thJat  is  installed  in  the  U.S.  certified 
1995  Audi  S6  Quattro.  Specifically, 
Champagne  alleged  that  the  total 
distance  from  the  back  edge  of  the 
engine  block  to  the  frt>nt  edge  of  the  fire 
wall  in  the  non-U.S.  certified  1995  Audi 
S6  Avant  Quattro  is  two  inches,  a 
measurement  that  it  asserts  is  identical 
to  that  found  in  the  U.S.  certified  1995 
Audi  S6  Quattro  equipped  with  the  2.8 
liter  V6  engine.  Based  on  this  similarity. 
Champagne  theorized  that  "in  a  frontal 
crash,  the  V8  engine  will  affect  the 
passenger  compartment  in  a  similar 
manner  as  the  V6  engine."  Additionally. 
Champagne  contended  that  both  the 
non-U.S.  certified  1995  Audi  S6  Avant 
Quattro  and  its  U.S.  certified 
counterpart  are  "designed  so  that  in  a 
severe  frontal  crash  the  engine  and 
drivetrain  are  directed  downward  and 
rearward,  under  the  passenger 
compartment"  According  to 
Champagne,  "[tlhis  minimizes  the  effect 
[of  these  components]  on  the  safety 
characteristics  of  the  frontal  crush 
zone,"  and  results  in  both  the  U.S.  and 
non-U.S.  certified  versions  of  the 
vehicle  "having  substantially  similar 
(Standard  No.  208)  compliance  results 
*  *  *.  Champagne  further  reiterated 
that  the  V8  is  only  three  percent  heavier 
that  the  V6,  and  only  one  percent 
heavier  than  the  5  cylinder  engine  when 
engine  weight  is  measured  as  a 
percentage  of  total  vehicle  weight 
Champagne  asserted  that  this  difference 
"is  not  significant,  and  will  not  have  a 
significant  impact  on  [Standard  No.  208] 
compliance." 

NHTSA  accorded  VoUuwagen  an 
opportunity  to  respond  to  Champagne's 
comments.  In  its  response,  Volkswagen 
discounted  the  significance  of  the 
distance  between  the  back  of  the  engine 
and  the  vehicle  firev«rall  as  an  indicator 
of  the  engine's  effiect  on  crash 
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performance.  In  contrast.  Volkswagen 
observed  that  "[t]he  greater  overall  size 
of  the  4.2  liter  engine  and  transaxle 
combination  versus  the  2.8  liter  V6 
actually  reduces  the  available  crush 
space  at  the  back  of  the  engine/transaxle 
system  and  alters  the  crash  deceleration 
pulse."  Volkswagen  contended  that 
"(tjhe  effect  of  such  crash  pulse 
differences  is  greater  on  an  unbelted 
dummy  than  on  a  belted  dummy."  and 
"(flor  that  reason  verification  of 
compliance  to  FMVSS  208  of  the  S6 
vehicle  with  the  4.2  liter  V8  engine 
would  require  a  crash  test." 
Additionally.  Volkswagen  asserted  that 
contrary  to  Champagne's  claim,  there  is 
no  design  feature  incorporated  into 
Audi  vehicles  "for  the  engine  and 
drivetrain  to  be  directed  downward  and 
rearward  under  the  passenger 
compartment  to  minimize  their  effect  on 
the  safety  characteristics  of  the  frontal 
crush  zone." 

NHTSA  has  fully  considered  the 
comments  from  both  Volkswagen  and 
Champagne.  In  light  of  Volkswagen's 
claim  that  a  1995  Audi  S6  Avant 
Quattro  Wagon  equipped  with  a  4.2  liter 
V8  engine  has  never  been  subjected  to 
the  dynamic  test  requirements  of- 
Standard  No.  208.  Champagne  had  the 
burden  of  producing  test  data  or  other 
information  to  demonstrate  that  the 
vehicle  is  capable  of  meeting  those 
requirements  when  equipped  with  that 
engine.  Champagne's  plain  assertion 
that  the  4.2  liter  V8  engine  is  close  to 
the  size  and  weight  of  the  2.2  liter  5 
cylinder  engine  installed  in  the  U.S. 
certified  1995  Audi  A6  Quattro,  and  is 
located  the  same  distance  from  the 
firewall  as  the  2.8  liter  V6  engine 
installed  in  the  U.S.  certified  1995  Audi 
56  Quattro,  without  further  supporting 
information,  is  not  sufficient  to  meet 
this  burden.  Accordingly.  NHTSA  has 
concluded  that  the  petition  does  not 
clearly  demonstrate  that  the  non-U.S. 
certified  1995  Audi  S6  Avant  Quattro 
Wagon  is  eligible  for  importation.  The 
petition  must  therefore  be  denied  under 
49  CFR  593.7(e). 

In  accordance  with  49  U.S.C  - 
30141(b)(1),  NHTSA  will  not  consider  a 
new  import  eligibility  petition  covering 
this  vetdcle  until  at  least  three  months 
fxova  the  date  of  this  notice. 

Aathority:  49  U.S.C.  30141(a)(1)(A)  and 
(bXD:  49  CFR  S93.7:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  March  20, 1997. 
MarilyiiBe  lacaba. 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  97-7579  Filed  3-25-97;  8:45  am] 


Research  and  Special  Programs 
Administration 

[Notice  No.  97-1] 


Hazardous  Materials  Transportation; 
Registration  and  Fee  Assessment 
Program 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  filing  requirements. 

SUMMARY:  The  Hazardous  Materials 
Registration  Program  will  enter 
registration  year  1997-98  on  July  1. 
1997.  Persons  who  transport  or  offer  for 
transportation  certain  hazardous 
materials  are  required  to  annually  file  a 
registration  statement  and  pay  a  fee  to 
the  Department  of  Transportation. 
Persons  who  registered  for  the  1996-97 
registration  year  will  be  mailed  a 
registration  statement  form  and 
informational  brochure  in  May. 
FOR  FURTHER  INFORMAHON  CONTACT: 
David  W.  Donaldson,  Office  of 
Hazardous  Materials  Planning  and 
Analysis,  DHM-60  (202-366-4109), 
Hazardous  Materials  Safety,  400 
Seventh  Street  SW..  Washington,  DC 
20590-0001.  or  by  E-mail  to 
REGISTER@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  intended  to  notify  persons  who 
transport  or  offer  for  transportation 
certain  hazardous  materials  of  an  annual 
requirement  to  register  with  the 
Department  of  Transportation.  Each 
person,  as  defined  by  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5101  et  seq.).  who  engages  in 
any  of  the  specified  activities  relating  to 
the  transportation  of  hazardous 
materials  is  required  to  register  annually 
with  the  Department  of  Transportation 
and  pay  a  fee.  The  regulations 
implementing  this  program  are  in  Title 
49.  Code  of  Federal  Regulations, 
§S  107.601-107.620. 

Proceeds  from  the  fee  are  used  to  fund 
grants  to  State,  local,  and  Indian  tribal 
governments  for  emergency  response 
training  and  planning.  Grants  were 
awarded  to  all  states,  three  territories, 
and  1 5  Native  American  tribes  during 
FY  1996.  By  law,  75  percent  of  the 
Federal  grant  monies  awarded  to  the 
States  is  further  distributed  to  local 
emergency  response  and  planning 
agencies.  The  FY  1995  funds  helped  to 
provide:  (1)  Training  for  121.000 
emergency  response  personnel;  (2) 
approximately  500  commodity  flow 
studies  and  hazard  analyses;  (3)  4,500 
emergency  response  plans  updated  or 
written  for  the  first  time;  (4)  assistance 
to  2,150  local  emergency  planning 
committees;  and  (5)  770  emergency 
exercises. 


The  persons  affected  by  these 
regulations  are  those  who  offer  or 
transport  in  commerce  any  of  the 
following  materials: 

A.  Any  highway  route-controlled 
quantity  of  a  Class  7  (radioactive) 
material; 

B.  More  than  25  kilograms  (55 
pounds)  of  a  Division  1.1, 1.2.  or  1.3 
(explosive)  material  in  a  motor  vehicle, 
rail  car.  or  freight  container; 

C.  More  than  one  liter  (1.06  quarts) 
per  package  of  a  material  extremely 
toxic  by  inhalation  (that  is.  a  "material 
poisonous  by  inhalation"  that  meets  the 
criteria  for  "hazard  zone  A'); 

D.  A  hazardous  material  in  a  bulk 
packaging  having  a  capacity  equal  to  or 
greater  than  13.248  liters  (3,500  gallons) 
for  liquids  or  gases  or  more  than  13.24 
cubic  meters  (468  cubic  feet)  for  solids; 
or 

E.  A  shipment,  in  other  than  a  bulk 
packaging,  of  2,268  kilograms  (5,000 
pounds)  gross  weight  or  more  of  a  class 
of  hazardous  materials  for  which 
placarding  of  a  vehicle,  rail  car,  or 
freight  container  is  required  for  that 
class. 

The  following  persons  are  excepted 
from  the  registration  requirement: 

A.  Agencies  of  the  Federal 
Government;    ' 

B.  Agencies  of  States; 

C.  Agencies  of  political  subdivisions 
of  States; 

D.  Employees  of  those  agencies  listed 
in  A.  B.  or  C  with  respect  to  their 
official  duties; 

E.  Hazmat  employees,  including  the 
owner-operator  of  a  motor  vehicle 
which  transports  in  commerce 
hazardous  materials  if  that  vehicle,  at 
the  time  of  those  activities,  is  leased  to 
a  registered  motor  carrier  under  a  30- 
day  or  longer  lease  as  prescribed  in  49 
CFR  Part  1057  or  an  equivalent 
contractual  relationship;  and 

F.  Persons  domiciled  outside  the 
United  States  who  offer,  solely  from 
locations  outside  the  United  States, 
hazardous  materials  for  transportation 
in  commerce,  if  the  country  in  which 
they  are  domiciled  does  not  impose 
registration  or  a  fee  upon  U.S. 
companies  for  offering  hazardous 
materials  into  that  country.  However, 
persons  domiciled  outside  the  United 
States  who  carry  the  types  and 
quantities  of  hazardous  materials  that 
require  registration  within  the  United 
States  are  subject  to  the  registration 
requirement. 

The  1996-97  registration  year  ends  on 
June  30,  1997.  The  1997-98  registration 
year  will  begin  on  July  1,  1997,  and  end 
on  June  30,  1998.  Any  person  who 
engages  in  any  of  the  s(}ecified  activities 
during  the  1997-98  registration  year 


must  file  a  registration  statement  and 
pay  the  associated  fee  of  $300.00  before 
July  1, 1997,  or  before  engaging  in  any 
of  Uie  activities,  whichever  is  later.  Ail 
persons  who  registered  for  the  1996^97 
registration  year  will  be  mailed  a 
registration  statement  form  and  an 
informational  brochure  in  May  1997. 
Other  persons  wishing  to  obtain  the 
form  and  any  other  information  relating 
to  this  program  should  contact  RSPA  at 
the  address  given  above.  The  brochure 
and  form  can  also  be  downloaded  from 
the  RSPA  registration  Internet  home 
page  at  http://ohm.volpe.dot.gov/ohmy 
register.htnL 

The  registration  statement  has  not 
been  revised  for  the  1997-98 
registration  year.  Registrants  should  file 
a  registration  statement  and  pay  the 
associated  fee  at  least  four  weeks  before 
July  1,  1997.  in  order  to  ensure  that  a 
1997-98  certificate  of  registration  has 
been  obtained  by  that  date  to  comply 
with  the  recordkeeping  requirements. 
These  include  the  requirement  that  the 
registration  number  be  made  available 
on  board  each  truck  and  tnick  tractor 
(not  including  trailers  and  semi-trailera) 
and  each  vessel  used  to  transport 
hazardous  materials  subject  to  the 
registration  requirements.  A  certificate 
of  registration  is  generally  mailed 
withLa  ten  days  of  RSPA's  receipt  of  a 
properly  completed  registration 
statement 


Persons  who  engage  in  any  of  the 
specified  activities  during  a  registration 
year  are  required  to  register  for  that 
year.  Persons  who  engaged  in  these 
activities  during  registration  year  1992- 
93  (September  16, 1992,  through  June 
30,  1993),  1993-94  (July  1,  1993, 
through  June  30, 1994),  1994-95  (July  1, 
1994,  through  Jime  30, 1995),  1995-96 
(July  1, 1995,  through  June  30, 1996),  or 
1996-97  Only  1, 1996,  through  June  30, 
1997),  and  have  not  filed  a  registration 
statement  and  paid  the  associated  fee  of 
$300.00  for  each  year  for  which 
registration  is  required  should  contact 
RSPA  to  obtain  the  required  form  (DOT 
F  5800.2).  A  copy  of  the  form  that  will 
be  distributed  for  the  1997-98 
registration  year  may  be  used  to  register 
for  previous  years.  Persons  who  fail  to 
register  for  any  registration  year  in 
which  they  engaged  in  such  activities 
are  subject  to  civil  penalties  for  each 
day  a  covered  activity  is  performed.  The 
legal  obligation  to  register  for  a  year  in 
which  any  specified  activity  was 
conducted  does  not  end  with  the 
registration  year. 

Issued  in  Washington,  DC.  on  March  21, 
1997. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  97-7664  Filed  3-25-97;  8:45  am) 
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Modification  and  Party  to  Exemptions 


Actions  on  Exemption  Application 

AGENCY:  Research  and  Special  Programs 
Administration,  D.O.T. 

ACTION:  Notice  of  actions  on  exemption 
applications. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  of  the  actions  on 
exemption  applications  in  February- 
June  1996.  liie  modes  of  transportation 
involved  are  identified  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2 — Rail  freight,  3 — Cargo  vessel. 
4 — Cargo  aircraft  only,  5 — Passenger- 
carrying  aircraft.  Application  numbers 
prefixed  by  the  letters  EE  represent 
applications  for  Emergency  Exemptions. 
Issued  in  Washington,  DC,  on  February 
26, 1997. 

J.  SnTaawe  Hedgapeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 


Application  No. 

Exemption  No. 

Applicant 

Regulation(s)  affected 

Nature  of  axempDon  tnerBof 

3216 

OOT-E  3216 

E.I.  DuPont  de  Nemours 
&  Co.,  Wilmington,  DE. 

49  CFR  173.314(c)  

Autttonzes    the    use    of    a    DOT    Specification 

1 1 QASOOW  tarw  car  lank  lor  trawSportation  of 

certain  compressed  gases,  (modn  1 ,3). 

3630-P 

DOT-E3630 

IMaHinclcrodt  Batter,  Inc., 
Phlttipsburg,  NJ. 

48  CFR  177.839(a), 
177.839(b). 

To  become  a  party  to  exemption  3n(Hmode  1). 

4453-P 

OOT-E  4453 

Biastrite  Services,  Inc., 

49CFR  172.101,  173.62, 

To  become  a  party  to  exemption  4453  (modes  1, 

VanWydcSC. 

176.415, 178.83,  Col- 
umn (8C). 

2,3). 

445a-P 

DOT-E4453 

49  CFR  172.101,173.62, 

To  become  a  party  to  exemption  4453  (modes  1. 

Hayden  Laka,  ID. 

178.415, 176.83,  Col- 
umn (8C). 

2.3). 

4453-P 

DOT-E4453 

Souttiem  Exptostves 

49  CFR  172.101,  173.62, 

To  become  a  party  to  exemption  4453  (modes  1, 

Corporation,  Glasgow, 

176.415,  176J3,  Col- 

2,3). 

KY. 

umn  (SC). 

4453-P 

DOT-E4453 

United  Explosives  Com- 

49 CFR  172.101.  173.62, 

To  beconw  a  party  to  exemption  4453  (modes  1. 

pany  of  Ohio.  FIndlay, 

176.415,  176.83,  Col- 

2,3). 

L. 

OH. 

umn  (8C). 

4453-P 

DOT-E4453 

48  CFR  172.101,  173.62. 

To  become  a  party  to  exemption  4453  (modes  1, 

Inc.,  Qreenfieid,  MO. 

178.415, 176.83,  Col- 
umn (8C). 

2.3). 

4463-P 

DOT-E4453 

Explosives  Energies, 

49  CFR  172.101.  173.62. 

To  become  a  party  to  exemption  4453  (modes  1, 

Inc.,  dba  Artansas  Ex- 

176.415, 176.83,  Col- 

2.3). 

plosives.  Mabetvale, 
AR 

umn  (8C). 

4453-P 

DOT-E4453 

Explo-Tech,  Inc..  Spring 

49  CFR  172.101,  173.62, 

To  become  a  party  to  exemption  4453  (modes  1, 

City,  PA 

176.415,  176.83,  Col- 
umn (8C). 

2.3). 

4453-P 

DOT-E4453 

North  Stv  Explosives, 

48CFR  172.101,  173.62, 

To  become  a  party  to  exemption  4453  (modes  1. 

Ketchkan,  AlC 

176.415,  176.83,  Col- 
umn (8C). 

2.  3). 

JMI 
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Application  No. 


4453-P 
4453-X 

4453-X 

5206-P 
601 6-X 

6691-P 

6971-P 
6871-X 

7073-X 

751 7-P 
751 7-X 

7737-P 


Exemption  No. 


7774-P 


781 1-P 


DOT-E4453 
DOT-E4453 

DOT-E4453 

DOT-E  5206 
OOT-E  6016 

DOT-E  6691 

DOT-E  6971 
DOT-E  6971 

DOT-E  7073 

DOT-E  7517 
DOT-E  7517 

DOT-E  7737 


7835-P 
7B35-X 
7835-P 

8ooe-p 

8ooe-p 


DOT-E  7774 


OOT-E  7811 


DOT-E  7835 

DOT-E  7835 

DOT-€7835 
DOT-E  8008 

DOT-E  8009 


Applicant 


IRECO  of  Ftofida,  Inc., 
Miramar,  FL. 

SienB  Chemical  Com- 
pany, Reno,  NV. 


Mining  Sendees  Inter- 
national Inc.  (MSI), 
Salt  Lake  City.  UT. 

Mt.  State  Bit  Service, 
Inc.,  Morgantown,  WV. 

Weiler  Welding  Com- 
pany. Inc.,  Dayton.  OH. 


Cofp  Brothers,  Inc., 
Providence,  Rl. 

Absolute  StarxJanJs,  Inc., 

Hamden,  CT. 
Crescent  Chemical  Co.. 

Inc..  Hauppauge,  NY. 


Ethyl  Corporation,  Baton 
Rouge,  LA. 


DXI  Industries,  Inc., 

Houston,  TX. 
Trinity  Industries,  Inc.. 

Dallas.  TX. 


Cliff  Acquisition  Corpora- 
tion, Eastiake,  OH. 


Pomranke  Wiraline  Serv- 
ices, Inc..  Rock 
Springs.  WY. 

MaHinckrodl  Baker,  Inc. 
Phiilipsburg.  NJ. 


BOG  Gases.  Murray  Hi, 
NJ. 


American  Welding  Sup- 
ply, San  Jose,  CA. 


Pracair  Distribution.  Inc., 

Austin,  TX 
Whelon,  Ina.  MUtvile, 

NJ. 

Cokjmbia  Gas  o(  Kerv 
lucfcy,  Cohjmtxis.  OH. 


Regulation(s)  affected 


49CFR  172.101,  173.62, 

176.415,  176.83,  Co^ 

umn  (8C). 
49CFR  172.101,  173.62, 

176.415,  176.83,  Cok 

umn  (8C). 

49CFR  172.101,  173.62, 
176,415,  176.83.  Col- 
umn (8C). 

49CFR  173.24(c), 
173.3(a),  173.3(b), 
173.60. 

49CFR  173.315(a)  


49CFR  173.34(e)(15)(0, 
Part  107.  Subpart  B, 
Appendix  B  (2). 

49CFR  Parts  100-199  . 

49  CFR  Parts  100-199  . 


49CFR  173.242(C). 

173.243(c), 

173.244(c), 

174.63(C)(1). 
49  CFR  173.314(c) 


49  CFR  173.314(c) 


49  CFR  173.192. 

173.201(c). 

173.302(a). 

173.304(a). 

173.304(d),  173.337, 

175.3.  178.42. 
49  CFR  173.228.  175.3. 

Part  107,  Appendb  B, 

Subpart  B,  Paragraph 

1. 
49  CFR  173.119(a)  (23). 

173.125. 

173.245(a)(18). 

173.346(a)(2l). 

173.347(a)(8).  175.3, 

178.210. 
49  CFR  177.84((<fl  

49  CFR  177.848(d)  ....... 

49  CFR  177.848(d)  

49  CFR  173.1200. 

173.305.  173.306(a), 

175.3. 
49  CFR  173.301(d)(2). 

173.302(a)(3),  178.37- 

5. 


Nature  of  exemptk>n  ttiereof 


To  become  a  party  to  exemption  4453  (modes  1, 
2,3). 

Authorizes  the  use  of  a  norvOOT  specification 
bulk,  hopper-type  tank  for  transportation  of  Divi- 
8k>n  1.5  or  ammonium  nitrate-fuel  oil  mixtures, 
(modes  1,2,3). 

ADthorizes  the  use  of  a  non-DOT  specification 
bulk,  hopper-type  tank  for  transportation  of  Divi- 
sion 1.5  or  ammonium  nitrate-fuel  oil  mixtures, 
(modes  1 ,  2,  3). 

To  become  a  party  to  exemption  5206  (mode  1). 


Authorizes  the  shipment  ol  oxygen,  refrigerated 
lk)ukj,  nitrogen,  refrigerated  liquid,  and  argon, 
refrigerated  liquid  in  non-DOT  specificatkxi  port- 
able tanks,  (mode  1). 

To  become  a  party  to  exemptwn  6691  (modes  1, 
2,  3,  4.  5). 

To  become  a  party  to  exemption  6971  (modes  1, 
2,  3,  4,  5). 

Authorizes  the  transport  of  small  quantities  of  rea- 
gent ctiemk^ls  in  inskle  glass  bottles  packed  in 
metal  boxes  overpacked  in  a  strong  wooden  or 
fit)ertx)ard  box.  (modes  1,  2,  3,  4,  5). 

Authorizes  the  use  of  norvCXDT  specifkation  port- 
able tanks  for  transportatkxi  of  a  Class  B  poi- 
sonous liqukj.  (modes  1.  2.  3). 

To  become  a  party  to  exemptwn  7517  (modes  1, 
2.  3). 

Authorizes  the  manufacture,  maridrig,  and  sale  of 
non-DOT  specification  fusion  vraWed  tank  car 
tanks,  tor  transportalkm  of  a  DiviskMi  22  male- 
rial,  (modes  1,  2,  3). 

To  become  a  party  to  axemption  7737  (modes  1, 
2.  3,  4). 


To  become  a  party  to  exemption  7774  (modes  1, 
2.  3,  4). 


To  become  a  party  to  exemption  7811  (modes  1, 
2.  3. 4). 


Authorizes  the  transport  of  compressed  gas  cyl- 
inders beering  the  flammable  gas  label,  the  oxi- 
doer  label,  or  the  poison  gas  label  and  twik  car 
tanks  beanng  the  poison  gas  label  on  the  same 
vebicte.  (mode  1). 

AuttKxizes  the  transport  of  compressed  gas  cyl- 
inders bearing  the  flammable  gas  label,  the  oxi- 
doer  label,  or  the  poison  gas  label  and  tank  car 
tanks  bearing  the  poison  gas  label  on  the  same 
vehide.  (mode  1). 

To  become  a  party  to  exemption  7835  (mode  1). 

To  become  a  party  to  exemption  8008  (nwdes  1, 
2,  3,  4). 

To  become  party  to  exemption  8009  (mode  1). 


Applcatkxi  No. 


8009-P 
8009-P 
8009-P 
8009-P 
8009-X 
8125-X 

8131-X 

819e-X 

8230-P 
8249-X 


8273-P 

8390-P 
8445-P 

8445-P 

8445-X 


8451-P 

8451-P 
8451-X 

8451-X 


Exemption  No. 


DOT-E  8009 
DOT-E  80(» 
OOT-E  8009 
DOT-E  8009 
DOT-E  8009 
DOT-E  8125 

DOT-E  8131 

DOT-E  8196 

DOT-E  8230 
OOT-E  8249 


OOT-E  8273 

OOT-E  8390 
DOT-E  8445 

OOT-E  8445 

DOT-E  8445 


OOT-E  8451 

OOT-E  8451 
DOT-E  8451 

DOT-E  8451 


Applicant 


Columbia  Gas  of  Mary- 
land, Columbus.  OH. 

Cohjmbia  Gas  of  Ohio, 
Columbus,  OH. 

Columbia  Gas  of  Penn- 
sylvania, Cokjmbus, 
OH. 

Commonwealth  Gas  (Vir- 
ginia), Columbus.  OH. 

Texas  Gas  Transmissnn 
Corporation. 
Owensboro,  KY. 

Compagnie  Des  Contain- 
ers Reservoirs,  Paris, 
FR. 

NASA,  Washington,  DC 


(Compagnie  Des  CorHan- 

ers  Reservoirs,  Paris, 

FR. 
Iktallinckrodt  Baker.  Inc., 

Phillipsburg,  NJ. 
LPS  Industries  Irxx, 

NewaricNJ. 


Takata  Restraint  Sys- 
tems, Greenwood,  MS. 

Mallinckrodt  Baker.  Inc.. 
PhiWpsburg.  NJ. 

21st  Century  Environ- 
mental Management, 
Ina  of  Rl.  Warwick,  Rl. 

Chemical  PoOutionCorv 
troi.  Inc.  of  New  Yortt, 
Bay  Shore.  NY. 

Sup^kx  Special  Serv- 
ces.  Inc.,  Port  Wash- 
nglon,  Wl. 


National  Aeronautics  & 
Space  Administrtfmn 
(NASA),  Washinglon. 
DC. 

Eagie-f%her  Industries. 
Inc..  Joplin,  MO. 

Thnkol  Corporation. 
Brigham  City.  UT. 


Enaign-Bkidord  Com- 
pany, Simsbury,  CT. 


Regulation(s)  affected 


49  CFR  173.301(d)(2), 

173.302(a)(3).  178.37- 

5. 
49  CFR  173.301(d)(2), 

173.302(a)(3).  178.37- 

5. 
49  CFR  173.301(d)(2), 

173.302(a)(3).  178.37- 

5. 
49  CFR  173.301(d)(2), 

173.302(a)(3).  178.37- 

5. 
49  CFR  173.301(d)(2), 

173.302(a)(3).  178.37- 

5. 
49  CFR  173.123, 

173.315. 


49  CFR  173.301(d), 
173.302(d),  173.34(d). 
175.3. 

49  CFR  173.119. 
173.315(a),  178.245. 

49CFR173J268(b)(6), 
173.269(a)(4). 

49  CFR  172.203. 
172.400,  172.402, 
172.504.  173.150, 
173.151.  173.152, 
173.153,  173.154. 
173.201,  173.202, 
173.203,173.211, 
173.212, 173.213, 
173.25,  175.3. 

49  CFR  171.11  (see 
peragraph  8.d.), 
173.125.  173.152. 

49  CFR  173.272. 
178.210.  178J24a. 

49  CFR  Part  173.  Sub- 
parts 0,  E,  F.  H. 

49  C^FRPal  173,  Sub- 
parts 0.  E,  F,  H. 

49  CFR  Part  173,  Sub- 
parts 0,  E,  F.  H. 


49  CFR  173.3,  173.54, 
173.60.  174.3, 175.3. 
177.801. 

49  CFR  173.3.  173.54, 

173.80,  174.3, 175.3. 

177.801. 
49  CFR  173.3.  173,54. 

173.60.  174.3. 175.3. 

177a»1.. 

49  CFR  173.3,  173A4, 
173.60.  174.3,  175.3, 
177.801. 


Nature  of  exemption  thereof 


To  become  a  party  to  exemption  8009  (mode  1). 


To  become  a  party  to  exemption  8009  (mode  1). 


To  become  a  party  to  exemption  8009  (mode  1). 


To  become  a  party  to  exemption  8009  (mode  1). 


Auttiorizes  the  use  of  DOT  Specifk:ation  3AAX  cyl- 
irxters  made  of  4130X  steel  for  transportation  of 
a  compressed  natural  gas.  (riKxle  1 ). 

Authorizes  the  use  of  non-DOT  specification  IMO 
Type  5  portable  tanks  for  transportaton  of  cer- 
tain flammable  arxj  rxxiflammable  gases  and 
flammable  Ik^ukJs.  (modes  1 ,  2,  3). 

Authorizes  the  use  of  norv-OOT  spedfcatkyi  corv 
tainer  made  of  inconel  718  metal  for  shipment 
of  a  nonflammable  gas.  (modes  1 ,  2,  4). 

Authorizes  the  use  of  a  norvDOT  specification 
portable  tank  for  tf>e  transportation  of  certain 
compressed  gases.  (nKXles  1 ,  2,  3). 

To  t>ecome  a  party  to  exemption  8230  (modes  1. 
2,  3,  4). 

AuttHXizes  hazardous  materials,  wfvch  are  re- 
quired to  bear  the  POISON  label,  or  dangerous 
when  wet  placard,  to  be  transported  without  the 
label  or  placard  wt)en  shipped  in  prescribed 
packaging,  (rrades  1 ,  2,  4.  5). 


To  twcome  a  party  to  exemption  8273  (modes  1, 
2.  3,  4). 

To  become  a  party  to  exemption  8390  (mode  1). 

To  become  a  party  to  exemption  8445  (mode  1). 

To  tMCome  a  party  to  exemption  8445  (mode  1). 


Authorizes  tfte  shipment  of  various  hazardous 
sut>starKes  and  wastes  packed  in  inside  plastic, 
glass,  eartt)enware  or  rT>etal  containers,  over- 
packed  in  a  DOT  specification  renwvable  head 
steel,  fiber  or  polyethylene  drum  only  for  the 
purposes  of  dnposal,  repackaging  or  reprocess- 
ing, (mode  1). 

To  become  a  party  to  exemption  8451  (modes  1, 
2,4). 


To  become  a  party  to  exemplkNi  8451  (modes  1, 
2,4). 

Authorizes  the  transport  of  not  more  than  25 
grams  of  high  explosives  and  pyrotechnic  mate- 
riais  in  a  npffffja*  shipping  container,  (modes  1, 
2.4). 

Authorizes  the  traraport  of  not  more  than  25 
grams  at  high  exptosives  and  pyrotechnic  mate- 
rials in  a  special  shipping  container,  (modes  1. 
2.4). 
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Application  No. 


8451-X 


8451-X 


8451-X 


8451-X 


8451-X 


8451-X 


8451-X 


8451-X 


8451-X 


8451-X 


8451-X 


8451-X. 


8451-X 


8451-X 


8451-X 


84§1-X 


8451-X 


Exemption  No. 


DOT-E8451 


DOT-E8451 


0OT-E8451 


DOT-E8451 


DOT-E8451 


DOT-E8451 


DOT-E8451 


DOT-E8451 


DOT-E8451 


DOT-e-8451 


DOT-E8451 


DOT-E8451 


DOT-E8451 


DOT-E8451 


DOT-E8451 


DOT-E8451 


DOT-E8451 


Applicant 


Hercules,  Inc.,  Wilming- 
ton. DE. 


Pacific  Scientific,  Energy 
Systems  Division, 
Chandler.  AZ. 

Atlantic  Research  Cor- 
poration, Gainesville, 
VA. 

U.S.  Department  of  De- 
fense, Falls  Church, 
VA. 

Ethyl  Corporation,  Rich- 
mond, VA. 


Western  AUas  Inter- 
national, Inc.,  Houston, 
TX 

Dyno  Nobel,  Ina,  Salt 
LakeCHf.UT. 


Loral  Vought  Systems 
Corporation,  Dallas, 
TX 

Pyrotechnic  Specialties, 
Inc..  Byron,  GA. 


Tracer  Aerospace,  Inc., 
East  Camden,  AR. 


Technical  Ordnarx», 
Inc.,  St  Bonifadus. 
MN. 

Owen  Oil  Tools,  Inc., 
Fort  Worth.  TX. 


Organic  Technology, 
Inc.,  Fort  Worth.  TX. 


SRI  Intemationai.  Menlo 
P«k,CA. 


Breed  Technologies, 
Inc.,  Lakeiarxj,  FL. 


United  Technologies 
Chemicai  Systems, 
San  Jose,  CA. 

AHiant  Techsystems,  Inc. 
NevrBnghton,  MN. 


Regulation(s)  affected 


49CFR  173.3.  173.54, 
173.60.  174.3.  175.3, 
177.801. 

49  CFR  173.3.  173.54, 
173.60,  174.3.  175.3. 
177.801. 

49  CFR  173.3,  173.54. 
173.60,  174.3.  175.3, 
177.801. 

49  CFR  173.3,  173.54, 
173.80.  174.3.  175.3. 
177.801. 

49  CFR  173.3,  173.54, 
173.60.  174.3.  175.3, 
177.801. 

49  CFR  173.3,  173.54, 
173.60.  174.3,  175.3, 
177.801. 

49  CFR  173.3.  173.54. 
173.60,  174.3,  175.3. 
177.801. 

49  CFR  173.3,173.54, 
173.60,  174.3,  175.3, 
177.801. 

49  CFR  173.3,  173.54, 
173.60.  174.3,  175.3, 
177.801. 

49  CFR  173.3,173.54, 
173.60.  174.3.  175.3. 
177.801. 

49  CFR  173.3.  173.54, 
173.60,  174.3.  175.3, 
177.801. 

49  CFR  173.3,  173.54, 
173.60.  174  J.  175.3. 
177.801. 

49  CFR  173.3.  173.54, 
173.60.  174.3.  175.3. 
177.801. 

49  CFR  173.3,  173.54, 
173.60.  174.3.  175.3, 
177.801. 

49  CFR  173.3.  173.54. 
173.60,  174.3.  175.3. 
177J01. 

49  CFR  173.3,  173.54, 
173.60.  174.3.  175.3. 
177.801. 

49  CFR  173.3.  173.54, 
173.60,  174.3.  175.3. 
177.801. 


Nature  of  exemption  thereof 


Authonzes  the  transport  of  not  more  than  25 
grams  of  high  explosives  and  pyrotechnic  mate- 
rials in  a  special  shipping  container,  (modes  1, 
2,4). 

Authorizes  the  transport  of  not  more  than  25 
grams  of  high  explosives  and  pyrotechnic  mate- 
rials in  a  special  shipping  container,  (modes  1, 
2,4). 

Authorizes  the  transport  of  not  more  than  25 
grams  of  high  explosives  and  pyrotechnic  mate- 
rials in  a  special  shipping  container,  (modes  1, 
2.4). 

Authorizes  the  transport  of  not  more  than  25 
grams  of  high  explosives  arxl  pyrotechnc  mate- 
rials in  a  special  shipping  container,  (modes  1, 
2.4). 

Authorizes  the  transport  of  not  more  than  25 
grams  of  high  explosives  and  pyrotechnic  mate- 
rials in  a  special  shipping  container,  (modes  1, 
2,4). 

Authorizes  the  transport  of  not  more  than  25 
grams  of  high  explosives  and  pyrotechnic  mate- 
rials in  a  special  shipping  container,  (modes  1, 
2.4). 

Authorizes  tfte  transport  of  not  more  than  25 
grams  of  high  explosives  and  pyrotechnic  mate- 
rials in  a  special  shipping  container,  (modes  1, 
2,4). 

Autfwrizes  the  transport  of  not  more  than  25 
grams  of  high  explosives  and  pyrotechnic  mate- 
rials in  a  special  shipping  container,  (modes  1, 
2.4). 

Authorizes  the  transport  of  not  more  than  25 
grams  of  high  explosives  and  pyrotechnic  mate- 
rials in  a  special  shipping  container,  (modes  1, 
2.4). 

Auttrarizes  the  transport  of  not  more  than  25 
grams  of  high  explosives  and  pyrotechnic  mate- 
rials in  a  speaal  shipping  container,  (modes  1, 
2,  4). 

Auttwrizes  the  transport  of  not  more  ttian  25 
grams  of  high  explosives  and  pyrotechnic  mate- 
rials in  a  special  shipping  container,  (modes  1, 
2.4). 

Authonzes  the  transport  of  not  more  than  25 
grams  of  high  explosives  and  pyrotechnic  mate- 
rials in  a  special  shipping  container,  (modes  1. 
2,4). 

Authorizes  the  transport  of  not  more  than  25 
grpms  of  high  explosives  and  pyrotechnic  mate- 
rials in  a  special  shipping  container,  (modes  1. 
2.4). 

Authorizes  the  transport  of  not  more  than  25 
grams  of  high  explosives  and  pyrotechnic  mate- 
rials in  a  special  shipping  contairter.  (modes  1. 
2.4). 

Authorizes  the  transport  of  not  more  than  25 
grams  of  high  explosives  and  pyrotechnic  mate- 
rials in  a  special  shipping  container,  (modes  1. 
2,4). 

Authorizes  the  transport  of  not  more  than  25 
grams  of  high  expk»ives  and  pyrotechnic  mate- 
rials in  a  special  shlppir^  container,  (modes  1, 
2.4). 

Autfwrizes  ttie  transport  of  not  more  than  25 
grams  of  high  explosives  and  pyrotechnic  mate- 
rials in  a  special  shipping  container,  (modes  1, 
2.4). 


Exemption  No. 

Applicant 

Reguiatk>n(s)  affected 

Nature  of  exemption  thereof 

8451-X 

DOT-E8451 

U.S.  Department  o(  Erv 

49  CFR  173.3.  173.54. 

AuttKXizes  the  transport  of  not  more  than   25 

ergy.  Washington,  DC. 

173.60.  174.3.  175.3. 
177.801. 

grams  of  high  exptosives  and  pyrotechnic  mate- 
rials in  a  special  shipping  container,  (modes  1, 
2,4). 
Authonzes  the  transport  of  not  more  than  25 

8451-X 

DOT-E8451 

Automotive  Systems 

49  CFR  173.3.  173.54. 

Laboratory.  Inc.  (ASL). 

173.60.  174.3.  175.3. 

grams  of  Division  1.1  materials  and  pyrotechnic 

Farmington  Hills,  Ml. 

177.801. 

materials  in  a  special  shipping  container, 
(modes  1,2,  4). 

8451-X 

DOT-E8451 

Day  &  Zimmermann, 

49  CFR  173.3.  173.54. 

Authonzes  the  transport  of  not  more  than  25 

Inc.,  Texarkana,  TX 

173.60.  174.3.  175.3. 
177.801. 

grams  of  Division  1.1  materials  and  pyrotechnic 
materials  in  a  special  shipping  container, 
(modes  1 ,  2.  4). 

8451-P 

DOT-E8451 

Rockwell  Intematkxial 

49  CFR  173.3.  173.54. 

To  become  a  party  to  exemptmn  8451  (modes  1. 

Corporation.  Canoga 

173.60.  174.3. 175.3. 

2,4). 

Parte.  CA. 

177.801. 

8451-X 

DOT-E8451 

Takata  Moses  Lake,  Inc., 

49  CFR  173.3.  173.54. 

Authonzes  the  transport  of  not  more  than  25 

Moses  Lake,  WA. 

173.60.  174.3.  175.3. 
177.801. 

grams  of  Division  1.1  materials  and  pyrotechnic 
materials  in  a  special  shipping  container, 
(modes  1,2,  4). 

8451-X 

DOT-E8451 

Morton  lntematk>nal. 

49  CFR  173.3.  173.54. 

Authonzes  ttie  transport  of  not  more  ttuui  25 

Inc..  Ogden,  UT. 

173.60.  174.3.  175.3. 
177.801. 

grams  of  Division  1.1  materials  and  pyrotechnic 
materials  in  a  special  shfiping  container. 
(iTK>des1.2.  4). 

8451-X 

DOT-E8451 

ECONEX.  Inc.,  PittsfieM, 

49  CFR  173.3.  173.54. 

AuttKMizes  the  traiispuit  ut  not  more  than  25 

IL 

173.60.  174.3.  175.3. 
177.801. 

grams  of  Division  1.1  materials  and  pyrotechnic 
materials  in  a  special  shipping  container, 
(modes  1,2,4). 

8451-X 

DOT-E8451 

QuantK  Industries,  Inc.. 

49  CFR  173.3.  173.54, 

AuttKxizes  the  transport  of  nol   more  than  25 

Holiister,  CA. 

173.60.  174.3.  175.3, 
177.801. 

grams  of  Division  1.1  materials  and  pyrotechnic 
materials  in  a  special  shipping  container, 
(modes  1.2,  4). 

8451-X 

DOT-E8451 

Reactives  Management 

49  CFR  173.3.  173.54. 

Authorizes  the  transport  of  not  more  than  25 

Corporatkxi,  Chesa- 

173.60,  174.3.  175.3. 

grams  of  Divisxxi  1.1  materials  and  pyrotechnic 

ped(e,  VA. 

177.801. 

materials  in  a  speaal  shipping  container, 
(modes  1,2.  4). 

8451-X 

DOT-E8451 

Accurate  Arms  Com- 

49 CFR  173.3.  173.54. 

Authorizes  the  transport  of  not  more  than  25 

pany,  Inc.,  McEwen, 

173.60.  174.3,  175.3. 

grams  of  Divis»n  1.1  materials  and  pyrotechnic 

TN. 

177.801. 

materials  in  a  special  shipping  container, 
(modes  1,2,  4). 

8451-X 

DOT-E8451 

Diabk)  Transportatkm, 

49  CFR  173.3.  173.54. 

Authonzes  the  transport  of  not   more  than   25 

Inc..  Byron.  CA. 

173.80,174.3.  175.3. 
177.801. 

grams  of  Division  1 .1  materials  arxl  pyrotechnic 
materials  in  a  special  shipping  container, 
(modes  1,2.  4). 

8451-X 

DOT^8451 

Advanced  Envirorvnental 

49  CFR  173.3.  173.54. 

Authorizes  the  transport  of  not  more  than  25 

Technical  Services 

173.60.  174.3.  175.3. 

grams  of  Dtviskxi  1.1  materials  arKJ  pyrotechnic 

(AETS).  Flanders.  NJ. 

177.801. 

materials  in  a  special  shipping  container, 
(modes  1,2,4). 

8451-X 

DOT-E8451 

Special  Devices.  Inc.. 

49  CFR  173.3.  173.54. 

Authorizes  the  transport  of   not   more  than  25 

Newhall.CA. 

173.60. 174.3.  176.3. 
177.801. 

grams  of  Division  1 . 1  materials  and  pyrotechnic 
materials  in  a  special  shipping  container, 
(modes  1,2,  4). 

8451-X 

DOT-E8451 

Motorola,  Inc.,  Scotts- 

49  CFR  173.3. 173.54. 

Authorizes  the  transport  of  not  more  than  25 

dale.AZ. 

173.60.  174.3.  175.3. 
177.801. 

grams  of  Division  1.1  materials  and  pyrotechrac 
materials  in  a  special  shipping  container, 
(modes  1,2,4). 

8451-X 

DOT-E8451 

Universal  Propulskm 

49  CFR  173.3.  173.54. 

Authonzes  the  transport  of  not  more  ttian  25 

Company,  Phoenn.  AZ. 

173.60.  174.3.  175.3. 
177.801. 

grams  of  Divisxjn  1.1  materials  and  pyrotechnic 
materials  in  a  special  shipping  contair>er. 
(modes  1 ,  2,  4). 

8451-P 

DOT-E8451 

Actkxi  marHJfactuiing 

49  CFR  173.3.  173.54. 

To  become  a  party  to  exemption  8451  (modes  1 . 

Company,  Philadel- 

173.60.174.3.  1753. 

2.4). 

phia,  PA. 

177.801. 

8453-P 

DOT-E8453 

Dyno  Southeast.  Ina. 
Whitesburg.  GA. 

48  CFR  173.114a 

To  become  a  party  to  exemption  8453  (modes  1, 
3). 

8453-P 

DOT-E8453 

ML  State  Bit  Service. 

49  CFR  173.114a 

To  become  a  party  to  exemption  8453  (modes  1, 
3). 

Inc.,  Utorgantown,  WV. 

8453-X 

DOT-E8453 

Kesco.  Inc..  Butler.  PA  ... 

49  CFR  173.114a 

Authonzes  the  use  of  norvOOT  specifk»tion  cargo 
and  tanks  and  DOT  Spedficatran  MC-306,  MC- 
307,  or  MC-312  stainless  steel  cargo  tanks  for 
transport  of  a  Drvisnn  1.5  material,  (modes  1. 
3). 

;mi 
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Application  No. 

Exemption  No. 

Applicant  - 

Regulation(s)  affected 

Nature  of  exemptkxi  thereof 

85S4-P 

0OT-E8S54 

IRECO  of  Florida.  Inc.. 

49CFR  173.114a. 

To  become  a  party  to  exemption  &S54  (modes  1. 

Miramar,  FL. 

173.154.  173.93. 

3). 

8554-P 

DOT-E8554 

S.A.S.  Contracting  Cor- 

49CFR 173.114a, 

To  become  a  party  to  exemption  8554  (modes  1 . 

poration.  Chestertilll, 
cm 

173.154,  173.93. 

3). 

8554-X 

DOT-E8554 

ECONEX.  Inc..  Pittsfield. 

49CFR  173.114a. 

Authorizes  the  transport  of  propellant  exptosives 

IL 

173.154.  173.93. 

and  blasting  agents  in  DOT  Specification  MC- 
306.  MC-307,  and  MC-312  cargo  tanks, 
(modes  1.3). 

8554-X 

DOT-E8544 

Mt.  State  Bit  Service, 

49CFR  173.114a. 

AuttKjrizes  the  transport  of  propellant  explosives 

Inc..  Morgantown.  VW. 

173.154.  173.93. 

and  blasting  agents  in  DOT  Specification  MC- 
306,  MC-307,  and  MC-312  cargo  tanks, 
(modes  1,  3). 

K>f>4-X 

DOT-E  B554 

Cherokee  Products.  Inc., 

49CFR  173.114a. 

Authorizes  the  transport  of  propellant  explosives 

Jefferson  City.  TN. 

173.154.  173.93. 

and  blasting  agents  in  DOT  Specification  MC- 
306,  MC-307,  and  MC-312  cargo  tanks, 
(modes  1,3). 

R,Sft4-X 

DOT-E85S4 

Western  Explosive  Sys- 

49CFR 173.114a. 

Authorizes  the  transport  of  propellant  exptosives 

tems  Company 

173.154.  173.93. 

and  blasting  agents  in  DOT  Specification  MC- 

(WESCO).  Salt  Lake 

306,     MC-307,    and    MC-312    cargo    tanks. 

City,  UT. 

(modes  1.3). 

KifA-X 

DOT-E  a«>54 

Bennett  Explosives.  Inc.. 

49CFR  173.114a. 

Authorizes  the  transport  of  propellant  expktsives 

Manchester,  lA. 

173.154.  173.93. 

and  blasting  agents  in  DOT  Spedficatkm  MC- 
306.  MC-307.  and  MC-312  cargo  tanks, 
(modes  1.3). 

8564-P 

DOT-E  8554 

Evenson  Explosives. 

49CFR  173.114a. 

To  become  a  party  to  exemption  8564  (modes  1. 

■ 

LLC,  Moms.  IL. 

173.154,  173.93. 

3). 

8554-X 

DOT-E  aSM 

Vers  Exploswes,  Inc., 

49CFR  173.114a. 

Authonzes  the  transport  of  propellant  explosives 

Tomngton,  CT. 

173.154,  173.93. 

and  Wasting  agents  in  DOT  Specification  MC- 
306,  MC-307.  and  MC-312  cargo  tanks, 
(modes  1,  3). 

8915-P 

DOT-E  8915 

Solkatronic  Chemicals, 

49CFR  173.301(d). 

To  become  a  party  to  exemption  8915  (modes  1. 

Fairfiekl.  NJ. 

173.302(a)(3). 

3). 

9198-P 

DOT-E  9198 

Minnesota  Department  of 
Natural  Resources. 
Brainerd.  MN. 

49  CFR  175.5(a)(2) 

To  become  a  party  to  exemptkxi  9198  (mode  4). 

9271-X 

DOT-E  9271 

Ftorida  East  Coast  Rail- 

49 CFR  174.90 

Authorizes  deviatk)n  from  car  separatkxi  require- 
ments tor  transportatton  of  Division  1.1  and  1.2 

way  Company.  St.  Au- 

gustine. FL. 

exptosives.  (mode  2). 

9271 -X 

DOT-E  9271 

Missoun  Pacilic  Railroad 

49  CFR  174.90 

Auttiorizes  deviation  from  car  separatton  require- 
ments for  transportatton  of  Diviston  1.1  and  1.2 

Company,  Omaha.  NE. 

explosives,  (mode  2). 

9275-P 

DOT-E  9275 

Bayer  Corporation  (for- 
merly Miles.  Inc.). 
Pittsburgh,  PA. 

49  CFR  Parts  100-199  .. 

To  become  a  party  to  exemption  9275  (modes  1, 
2.  3.  4.  5). 

9275-P 

DOT-E  9275 

SmithKline  Beecham, 
King  of  Pmssia.  PA. 

49  CFR  Parts  100-199  .. 

To  become  a  party  to  exemption  9275  (modes  1. 
2.  3.  4.  5). 

9275-P 

DOT-E  9275 

Ohmeda,  Inc.,  LJt)erty 
Comer,  NJ. 

49  CFR  Parts  100-199  .. 

To  become  a  party  to  exemption  9275  (modes  1 . 
2,  3,  4,  5). 

9346-X 

DOT-E  9346 

Arrow  Terminals.  Irxlus- 

49  CFR  174.67(a)(2), 

Authonzes  setting  of  the  brakes  and  blocking  the 

try.  PA. 

Part  107,  Subpart  B, 
Appendix  B. 

wheels  of  the  first  and  last  tank  cars  on  up  to  a 
12  tank  car  assembly,  instead  of  each  individual 
car,  when  engaged  in  unk>ading  cnide  oil  and 
petroleum,  (mode  2). 

9346-X 

DOT-E  9346 

Consumers  Power  Co., 

49  CFR  174.67(a)(2). 

Authorizes  setting  of  the  brakes  and  btocking  the 

EssexviHe.  Ml. 

Part  107,  Subpart  B. 
Appendix  B. 

wheels  of  ttie  first  and  last  tank  cars  on  up  to  a 
1 2  tank  car  assemtily,  instead  of  each  individual 
car,  when  engaged  in  untoading  crude  oH  and 
petroleum,  (mode  2). 

9393-X 

DOT-E  9393 

Sexton  Can  Company, 

49  CFR  173.304(a). 

Authorizes  ttie  manufacture,  marking  and  sale  of 

Inc..  Martmsburg,  WV. 

175.3.  178.65. 

norvDOT  specification  steel  cylinders  in  compli- 
ance with  DOT  Speciftoatton  39,  with  certain  ex- 
cepttons,  tor  transportation  of  nonflammable 
gases  (modes  1.  2.  3.  4). 

961 7-P 

DOT-E  9617 

John  Joseph,  Inc.. 

49  CFR  176.83(a). 

To  become  a  party  to  exemption  9617  (modes  1, 

Ringwood.  Hi. 

177.KVK9).  177.848(f). 

3). 

Part  107.  Appendix 
8(1). 
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Applicatton  No. 

Exemption  No. 

Appltoant 

Regulatton(s)  affected 

Nature  of  exemptton  ttiereof 

961 7-P 

DOT-E  9617 

Exptosives  Supply.  Inc.. 

49  CFR  176.83(a), 

To  become  a  party  to  exemptton  9617  (modes  1, 

Ringwood.  HJ. 

177.835(g),  177.848(f), 
Part  107,  Appendix 
B(1). 
49  CFR  176.83(a), 

3). 

961 7-P 

DOT-E  9617 

S.A.S.  Contracting  Cor- 

To  become  a  party  to  exemption  9617  (modes  1, 

poratton,  Chesterhill, 

177.835(g),  177.848(f), 

3). 

- 

OH. 

Part  107,  Appendix 
B(1). 
49  CFR  177.836(C)(3)  .... 

9623-P 

DOT-E  9623 

BJastrite  Servtoes,  Inc.. 

To  become  a  party  to  exemption  9623  (mode  1). 

Van  Wyck.  SC. 

9623-P 

DOT-E  9623 

Rimrock  Exptosives,  Inc.. 
Hayden  Lake.  ID. 

49  CFR  177.835(c)(3)  .... 

To  beconw  a  party  to  exemptton  9623  (mode  1). 

9623-P 

DOT-E  9623 

Southern  Exptosives 
Corporatton.  Glasgow. 
KY. 

United  Exptosives  Com- 

49 CFR  177.635(c)(3)  .... 

To  t>ecome  a  party  to  exemption  9623  (mode  1). 

9623-P 

DOT-E  9623 

49  CFH  177.835(c)(3)  .... 

To  become  a  party  to  exemptton  9623  (mode  1). 

pany  of  Ohto.  Findlay. 
OH. 
Exptosives  Energies, 

9623-P 

DOT-E  9623 

49  CFR  177.835(C)(3)  .... 

To  become  a  party  to  exemptton  9623  (mode  1). 

Inc.,  Greenfieto.  MO. 

- 

9623-P 

DOT-E  9623 

Exptosives  Energies. 
Inc..  dba  Arkansas  Ex- 
ptosives. Mabelvale. 

AR 

49  CFR  177.8a5(c)(3)  .... 

To  become  a  party  to  exemptton  9623  (mode  1). 

9623-P 

DOT-E  9623 

ryr\. 

Explo-Tech.  Inc..  Spring 
City.  PA. 

49  CFR  177.835(C)(3)  .... 

To  become  a  party  to  exemptton  9623  (mode  1). 

9623-P 

DOT-E  9623 

North  Star  Exptosives. 
Ketchikan,  AK. 

49  CFR  177.835(c)(3)  .... 

To  become  a  party  to  exemptton  9623  (mode  1). 

9623-P 

DOT-E  9623 

S.A.S.  Contracting  Cor- 
poratton, Chesterhill, 
OH. 

49  CFR  177.8J»ft(c)(3)  .... 

To  become  a  party  to  exemption  9623  (mode  1). 

9657-P 

DOT-E  9657 

PVS  Chemtoals,  Inc. 

(New  York).  Buffato, 

NY. 
Hoover  Materials  Han- 

49 CFR  173.272, 
179.201-1. 

To  become  a  party  to  exemption  9657  (mode  2). 

9657-X 

DOT-E  9657 

49  CFR  173.272. 

AuttKxizes     the     use     of     DOT     Speciftoation 

dling  Group,  Ina,  Bea- 

179.201-1.. 

111A100W2  tank  cars  with  bottom  outlets,  tor 

trice.  NE. 

transportatton  of  sulfunc  acid  or  oleum.  Class  8 
materials  (mode  2). 

9676-P 

DOT-E  9676 

Mallinckrodt  Baker,  Inc.. 
Phillipsburg.  NJ. 

49  CFR  173.119(b)(4), 
173.125.  178.205. 

To  beconoe  a  party  to  exemptton  9676  (mode  1). 

9684-P 

DOT-E  9694 

Elf  Atnchem  l^orth  Amer- 
ica. Portland.  OR. 

49CFRl77.315(i)(13). 
173.33(f)(9), 
173.33(h)(5)(i). 

To  become  a  party  to  exemptton  9694  (mode  1). 

9716-X 

DOT-E  9716 

03  Comdyne  Cylinders. 

49  CFR  173.302(a)(1), 

Authorize  the  manufacture,  marking  and  sale  of 

Inc.,  West  Liberty,  OH. 

173.304  (a),  (d),  175.3. 

nor>-DOT  specification,  fiber  reinforced  plastic. 
fun  composite  cylinder  for  shipment  of  certain 

" 

Division  2.1  and  Diviston  2.2  gases,  (modes  1, 
2,  3.  4). 

9723-P 

DOT-E  9723 

Clark  Environmental, 

49  CFR  177.848 

To  become  a  party  to  exemptton  9723  (modes  1, 

Inc..  FL  Pierce,  FL 

2). 

9723-P 

DOT-E  9723 

21st  Century  Environ- 

49 CFR  177.848 

To  become  a  party  to  exemptton  9/23  (modes  1, 

mental  Management. 

2). 

Inc.  of  Rl,  Warwick.  Rl. 

9723-P 

DOT-E  9723 

Eagle  Environmental 
Services.  Corp.. 

49  CFR  177.848 

To  become  a  party  to  exemption  9723  (modes  1, 
2). 

V qr     ^^"     »   ■      »   »    »   s^r   w^m    •■•••■••■•••• 

Barcetoneta.  PR. 

9723-P 

DOT-E  9/23 

Crown  Trucking  Com- 
pany, Inc.  Oklahoma 
City.  OK. 

49  CFR  177.848 

To  becon>e  a  party  to  exemptton  9723  (rrwdes  1. 
2). 

9723-P 

DOT-E  9723 

Envirosolve  Waste  Serv- 
toes.  Inc..  Tulsa.  OK. 

49  CFR  177.848 

To  become  a  party  to  exemption  9723  (modes  1, 
2). 

9723-P 

DOT-E  9723 

Dillard  Environmental 

49  CFR  177.848 

To  become  a  party  to  exemption  9723  (modes  1, 

Services.  Byron,  CA. 

^^r       ^^*       •    ■         ■     ■      ■     avr     ■  *•       ••••••••••••• 

2). 

972:m» 

DOT-E  9723 

Envirosolve  Southwest. 
Inc..  Albuquerque.  NM. 

49  CFR  177.848....- 

To  become  a  pnrty  to  exemption  9723  (modes  1, 
2). 

9723-P 

DOT-E  9723 

Dyneod,  ina,  Detroit,  Ml 

49  CFR  177.848 

To  become  a  party  to  exemption  9723  (modes  1, 

97e3-P 

DOT-E  9723 

Autumn  Industries,  Inc., 
Warren,  OH. 

49  CFR  177.848... 

2). 
To  become  a  party  to  exemptton  9723  (modes  1. 
2). 

9723-P 

DOT-E  9723 

Pollutton  Solutions  of 

49  CFR  177.848 

To  become  a  party  to  exemptton  9723  (modes  1, 
2). 

Vemiont.  Inc.  (PSOV), 

WiUiston,  VT. 

JMI 
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Modification  and  Party  to  Exemptions— Continued 


Application  No. 


9723-P 
9723-P 
9723-X 

9723-X 

9723-X 

9723-X 

9723-P 
9741-X 

9741-X 

9741-X 

9741-X 

97e9-P 
97e9-P 

9789-P 
97e9-P 


Exeniption  No. 


DOT-E  9723 
DOT-E  9723 
DOT-E  9723 

DOT-E  9723 

DOT-E  9723 

DOT-E  9723 

DOT-E  9723 
DOT-E  9741 

DOT-E  9741 

DOT-E  9741 

DOT-E  9741 

DOT-E  9769 
DOT-E  9769 

DOT-E  9769 
DOT-E  9769 


976e-P 

DOT-E  9769 

97eQ-P 

DOT-E  9769 

9/80-P 

DOT-E  9769 

97ee-p 

DOT-E  9769 

9/a9-p 

DOT-E  9769 

9799-P 

DOT-E  9769 

9rm-p 

DOT-E  9769 

9789-P 

DOT-E  9769 

Applicant 


Envirochem  Environ- 
mental Services,  Inc., 
Apex.  NC. 

Chemical  Pollution  Con- 
trol, Inc.  of  New  York. 
Bay  Shore,  NY. 

Superior  Hazardous 
Waste  Group,  Inc., 
Port  Washington,  W1. 

Eastern  Chemical  Waste 
Systems-Canbe,  Inc., 
Silver  Spring,  MD. 

REMAC  USA.  Inc.,  Silver 
Spring,  MD. 


Tonawanda  Tank  Trans- 
port Service,  Inc.,  Buf- 
lato,  NY. 

Seacoast  Ocean  Serv- 
ices, Incorporated, 
Portland,  ME. 

Battenes  Recovery  Serv- 
ices, Inc.,  Medley,  PL 


CettK  Trading  of  Fkxida, 
Inc.,  Semirxjie,  FL. 

Moura  Battenes  Com- 
pany. Inc..  Medley,  FL 

Overseas  Trading  Com- 
pany. Inc..  McAdoo, 
PA. 

ECOFLO,  Inc.,  Greens- 
boro, NC. 

Inland  Waters  Pollution 
Control,  Inc..  Detroit. 
Ml. 

City  EnviFonmentai,  Inc., 
Detroit.  Ml. 

Universai  Waste  and 
Transit,  Irx;.,  Tampa, 
FL 

Tr>-State  Molor  Transit 
Co.,  Jopfai.  MO. 

Federal  Aviatkxi  Admirv 
tstration  (Alaska  Re- 
gnn).  Anchorage,  AK. 

EOG  Environments, 
Inc.,  Milwaukee,  Wl. 

HazMat  EnvironmerUai 
Group,  Inc..  Buflato, 
NY. 

Bryson  Industriai  Serv- 
ices, Inc.,  Cokjmbia. 
SC. 

Laidtaw  Envirorvnental 
Servces  (FS).  Inc., 
CoiuTibta.SC. 

Laidtaw  Environmental 
Services  (l*xth  East). 
Inc.,  Columbia.  SC. 


Regulatk>n(s)  affected 


49CFR  177.848 
49CFR  177.848. 
49CFR  177.848. 

49CFR  177.848. 

49CFR  177.848. 

49CFR  177.848. 

49CFR  177.848  . 


Services  (TG),  Inc., 
Columbia.  SC. 


49CFR  17e.260(a)(3) 


49CFR  173.260(a)(3) 


49CFR  173.260(a)(3) 


49CFR  173.260(a)(3)  .. 


49CFR  173.12,  174.81, 
176.83,  177.848. 

49CFR  173.12,  174.81, 
176.83.  177.848. 

49CFR  173.12,  174.81. 

176.83.  177.848. 
49CFR  173.12,  174.81. 

176.83,  177.848. 

49CFR  173.12,  174.81, 
176.83.  177.848. 

49CFR  173.12,  174.81. 
176.83,  177.848. 

49CFR  173.12,  174.81. 

176.83.  177.848. 
49CFR  173.12,  174.81, 

176:83,  177.848. 

49  CFR  173.12,  174.81. 
176.83,  177.848. 

49  CFR  173.12,  174.81, 
176.83.  177.848. 

49  CFR  173.12,  174.81, 
176.83.  177.848. 

49  CFR  173.12,  174J1. 
176.83,  177.848. 


Nature  of  exemptk>n  thereof 


To  become  a  party  to  exemption  9723  (modes  1, 
2). 

To  become  a  party  to  exemptk)n  9723  (modes  1, 
2). 

Authorizes  the  shi(>ment  of  "lab-packs"  containing 
cyanides  and  cyanide  mixture  with  "lab-packs" 
containing  acids  and  corrosive  liquids  In  the 
same  transport  vehicle  (modes  1 ,  2). 

Authorizes  the  shifjment  of  "lab-packs"  conteuning 
cyanides  and  cyanide  mixture  with  "lab-packs" 
containing  acids  and  corrosive  liquids  in  the 
same  transport  vehicle  (modes  1.2). 

Authorizes  the  shipment  of  "lab-packs"  containing 
cyanides  and  cyanide  mixture  with  "lab-packs" 
containing  acids  and  corrosive  liquids  in  the 
same  transport  vehkHe  (modes  1,  2). 

Authorizes  the  shipment  of  "lab-packs"  containing 
cyanides  and  cyankle  mixture  with  'lat>-packs" 
containing  adds  and  corrosive  Ik^ukls  in  the 
same  transport  vehk:ie  (modes  1,2). 

To  become  a  party  to  exemptmn  9723  (nxxjes  1, 
2). 

Authorizes  the  shipment  of  battenes  palletized  and 
shipped  as  a  unit  wittiout  means  of  protection 
from  any  superimposed  weight,  (modes  1,  2, 
3).. 

Authorizes  the  shipment  of  batteries  palletized  and 
shipped  as  a  unit  wittiout  nneans  of  protectk>n 
from  any  supenmposed  weight  (modes  1 ,  2,  3). 

Authorizes  the  shipment  of  battenes  palletized  and 
shipped  as  a  unit  wittwut  means  of  protectk>n 
from  any  superimposed  weight,  (modes  1 ,  2,  3). 

Authorizes  the  shipment  of  battenes  palletized  and 
shipped  as  a  unit  without  means  of  protectkm 
from  any  superimposed  wetghL  (modes  1 ,  2,  3). 

To  become  a  party  to  exemption  9769  (riKXles  1, 
2,3). 

To  become  a  party  to  exemptxxi  9769  (modes  1. 
2,3). 

To  become  a  party  to  exemptk>n  9769  (modes  1, 

2,3). 
To  become  a  party  to  exemption  9769  (nxxles  1, 

2,3). 

To  become  a  party  to  exemptxxi  9769  (modes  1. 
2,  3). 

AuttKxizes  ttie  multi-modal  transportalran  of  lab- 
packs  with  partial  relief  from  segretatkxi  require- 
ments, (modes  1,  2,  3). 

To  become  a  party  to  exemption  9769  (modes  1, 
2,3). 

To  become  a  party  to  exemption  9769  (modes  1, 
2,  3). 

To  become  a  party  to  exemption  9769  (modes  1, 
2.  3). 

To  become  a  party  to  exemption  9769  (modes  1. 
2.3). 

To  tMcome  a  parly  to  exemption  9769  (modes  1, 
2,3). 

To  become  a  party  to  exemption  9769  (modes  1. 
2.3). 


Applk»tibn  No. 

Exemption  No. 

Applcant 

Regulation(s)  affected 

Native  of  exemption  thereof 

9769-P 

DOT-E  9769 

Laidlaw  Environmental 

49  CFR  173.12,  174.81. 

To  become  a  party  to  exemption  9769  (modes  1. 

Servk»s  of  California 

176.83.  T77.848. 

2.3). 

Inc..  Columbia,  SC. 

9769-P 

DOT-E  9769 

Laidlaw  Environmental 

49  C^H  173.12.  174.81. 

To  become  a  party  to  exemption  9769  (modes  l. 

Services  of  Illinois, 

176.83.  177.848. 

2.3). 

Inc.,  Columbia,  SC. 

9769-P 

DOT-E  9769 

Laidlaw  Environmental 

49  CFR  173.12.  174.81. 

To  become  a  party  to  exemption  9769  (modes  1. 

Services  (TS),  Inc., 

176.83.  177.848. 

2.3). 

Columbia,  SC. 

97e9-P 

DOT-E  9769 

LakHaw  Environmental 

49  CFR  173.12,  174.81, 

To  become  a  party  to  exemption  9769  (modes  1. 

Senrices  (TES),  Inc., 

176.83,  177.848. 

2,3). 

Cohjmbia,SC. 

9769-P 

DOT-E  9769 

Laidtaw  Environmental 

49  CFR  173.12,  174.81. 

To  become  a  party  to  exemption  9769  (modes  1. 

Svcs.  de  Mexico,  SA 

176.83,  177.848. 

2,3). 

de  C.V.,  Columbia,  SC. 

9769-P 

DOT-E  9769 

LakMaw  Environmental 

49  CFR  173.12,  174.81, 

To  become  a  party  to  exemption  9769  (modes  1. 

Sennces  (Quebec), 

176.83,  177.848. 

2.  3). 

Ltd..  Columbia.  SC. 

9/ti9-P 

DOT-E  9769 

LakMaw  Environmental 

49  CFR  173.12,  174.81, 

To  become  a  party  to  exemption  9769  (modes  1, 

Servces,  Ltd.,  Cokjm- 

176.83, 177.848. 

2,3). 

bia.  SC. 

9769-P 

DOT-E  9769 

Lakiaw  Environmental 

49  CFR  173.12,  174.81, 

To  become  a  party  to  exemption  9768  (modes  1, 

■ 

Servces  (Recovery), 

176.83,  177.848. 

2,3). 

Inc.,  Columbia,  SC. 

9769-P 

DOT-E  9769 

LakXaw  Environmental 

49  CFR  173.12,  174.81. 

To  become  a  party  to  exemption  9769  (modes  1, 

Servces  of  South 

176.83.  177.848. 

2.3). 

r\^w    c  n^AA 

Carolina.  Columbia. 
SC. 

49  CFR  173.12,  174.81, 

9769-P 

DOT-E  9769 

Laktew  Environmental 

To  tMCome  a  party  to  exemption  9769  (iiiudes  1. 

Servces  of  Bartow, 

176.83,  177.848. 

2,3). 

Inc..  Columbia,  SC. 

9769-P 

DOT-E  9769 

LakSaw  Enyironmental 

49  CFR  173.12,  174.81. 

To  become  a  party  to  exemption  9769  (modes  1. 

Servces  (WT),  Ina, 

176.83.  177.848. 

2,  3). 

Columbia.  SC. 

9769-P 

DOT-E  9769 

Lakiaw  Environmental 

49  CFR  173.12.  174.81. 

To  become  a  party  to  exemption  9769  (modes  1, 

Servces  of  Chat- 

176.83. 177.848. 

2.  3). 

tanooga.  Columbia, 

9769-P 

DOT-€  9760 

Mursdpal  Servces  Cor- 

48 CFR  173.12.  174  J1, 

To  become  a  party  to  exemption  9769  (nwdes  1, 

poration,  kc.,  Cokjm- 

176.83,  177.84a 

2.3). 

bia.SC. 

9769-P 

DOT-E  9788 

Solvent  Servce  Com- 

49 CFR  173.12.  174.81, 

To  become  a  party  to  exemption  9768  (modes  1 . 

pany.  Inc.  Cohjmbia, 
SC. 
Masters  Wash  Products. 

176.83. 177.848. 

2.3). 

9769-P 

DOT-E  9769 

49  CFH  173.12.  174.81, 

To  become  a  party  to  exemption  9/by  (modes  1. 

Inc.,  Columbia.  SC. 

178.83,  177.848. 

2,3). 

9769-P 

DOT-E  9769 

Clean  Venture,  Inc.,  FHz- 

49  CFR  173.12,  174.81, 

To  become  a  party  to  exemption  9769  (modes  1 , 

abeth,  NJ. 

176.83,  177.848. 

2.3). 

9769-P 

DOT-E  9769 

Chemical  Cor«ervation 

48  CFR  173.12,  174J1, 

To  become  a  party  to  exemption  9769  (nrxxles  1, 

9781-P 

DO!-E  9781 

Corporrton,  Orlando, 
FL 

1    1     ^         ^^    -      -     -       -              -     _  *      _  M     ^ 

176.83,  177.848. 
49  CFR  173.304(a)(2), 

2.  3). 

U.S.  Department  o(  Erv 

To  become  a  party  to  exemption  v^bi  (modes  i. 

ergy.  Germantown, 
MD 

173.34  (d),  (e). 

2). 

10001-P 

DOT-E  10001 

Wai(em«i  Industries, 
Inc.  Charlestown.  NH. 

49  CFR  173.316. 
173.320. 

To  become  a  party  to  exemption  10001  (rrode  1). 

10001-P 

DOT-E  10001 

Tristale  Airgas,  Inc.,  d/U 
a  RandaN-Graw  Co., 
Inc..  La  Crosse.  Wl. 

49  CFH  173.316. 
173.320. 

To  become  a  party  to  exemption  10001  (mode  1). 

"F.A.  ^  -  -  ■  ^M  -    ^     1  -  ^     &dK    — . ,  —  ^—  M^i  —  —    4  nno 4    /■■■  1 1  ■< ■  ■■    4 

1UU31-P 

DOT-E  10031   - 

49  CFR  172.203, 

To  become  a  party  to  exemption  lUUii  (mooes  i. 

cats.  Inc.,  Alentown, 

173.318,  173.320, 

3). 

PA. 

176.30,  176.76(h). 
178.338. 

10130-X 

DOT-E  10130 

U.F.  Strainrite,  Lewiston. 

49  CFR  Part  173  Sub- 

AultKxizes the  manufacture,  martdng  and  sale  at 

ME. 

parts  E.  F.  and  H. 

collapsaaie,  doposabie  polyethylene-lined  woven 
polypropytene    bufc    bags    for    shipment    of 
oxidizers,  flammabie,  ooaosne,  and  poison  B 
snii1s(modes1.2.3). 

iMI 


14512 


Federal  Register  /  Vol.  62.  No.  58  /  Wednesday.  March  26,  1997  /  Notices 
Modification  and  Party  to  Exemptions— Continued 


Application  No. 


10151-X 

1028fr-P 
10298-P 

10298-P 

10298-P 

10298-X 

10307-P 
10307-P 
10307-P 
10307-X 

1032S-X 
10327-X 
10429-X 

10429-X 

10441-P 

10441-P 
10441-P 

10441-P 
10441-P 
10441-P 

10441-P 


Exemption  No. 


DOT-E  10151 

DOT-E  10288 
DOT-E  10298 

DOT-E  10298 

DOT-E  10298 

DOT-E  10298 

DOT-E  10307 
DOT-E  10307 
DOT-E  10307 
DOT-€  10307 

DOT-E  10326 
DOT-E  10327 
OOT-E  10429 

DOT-E  10429 

DOT-E  10441 

DOT-E  10441 
DOT-E  10441 

DOT-E  10441 
DOT-E  10441 
DOT-E  10441 

DOT-E  10441 


Applicant 


Air  Liquide  Amenca  Cor- 
poratjon,  Houston.  TX. 


Chevron  Chemical  Com- 
parry,  Houston.  TX. 

Woods  Air  Fuel.  Inc.. 
PaJmer.  AK. 

Woods  Air  Fuel,  Inc., 
Palmer.  AK. 


Regu<ation(s)  affected 


Rotor  Air  Alaska, 
SoWolna.  AK. 


Inc., 


Air  Logistic  of  Alaska, 
formerly  Heli-Lite,  Inc., 
Fairbanks,  AK. 


LCI.  Ltd.,  Jacksonville 
Beach.  FL 

Elf  Atochem  North  Amer- 
ica, Portland,  OR. 

Elf  Atochem  North  Amer- 
ica, Inc.,  Philadelphia. 
PA. 

Georgia  Gulf  Corpora- 
tion. Plaquemine,  LA. 


Allied  Sigrud  Inc., 
Tempe,  AZ. 


CTI-Cryogenics  Division 
of  Helix  Technology 
Corp.,  MansfieM,  MA. 

Champion  Technotogies, 
Inc.,  Houston,  TX. 


PetroMe  Corp., 
MO. 


SL 


21st  Century  Environ- 
mental Management. 
Inc.  of,  Rl  Warwick.  Rl. 

ECOFLO.  Inc.,  Greens- 
boro, NC. 

Eagle  Environmental 
Services,  Corp., 
Barceloneta.  PR. 

Efickson,  Inc.,  Rich- 
mond,  CA. 

Autumn  Industries,  Inc., 
Warren,  OH. 

United  Stales  Pollution 
control.  Inc.,  Columbia. 
SC. 

Chemical  PoNution  Con- 
trol, Ina  of  New  York. 
Bay  Shore.  NY. 


49CFR  173.119, 
173.302.  173.304. 
173.328.  173.34. 
173.346. 

49CFR  173.31(c). 

179. 101 -1(a). 
49CFR  172.101.  column 

(6)(b).  173.119. 

175.320. 
49CFR  172.101.  column 

{6)(b).  173.119. 

175.320. 
49CFR  172.101,  column 

(6)(b),  173.119. 

175.320. 
49CFR  172.101.  column 

(6)(b),  173.119. 

175.320. 


49CFR  179.200- 

18(b)(2)(iii).  179.201- 

1,  179.201-7. 
49CFR  179.200- 

18(b)(2){iii).  179.201- 

1.  179.201-7. 
49CFR  179.200- 

18(b)(2){iii).  179.201- 

1,  179.201-7. 
49  CFR  179.200-    • 

18(b)(2)(iii),  179201- 

1,  179.201-7. 


49  CFR  173.302(a)(2), 
175.3.  178.44. 


49  CFR  173.306(f)(1), 
173.306(f)(2), 
173.306(f)(3).  175.3. 

49  CFR  177.834(h),  part 
107  appendix  B(1), 
part  173subpai1sD 
andF. 

49  CFR  177.834(h).  p«1 
107  appendix  B(1), 
part  173  subparts  D 
andF. 

49  CFR  173.12(b)(6). 
177.848(b). 

49  CFR  173.12(b)(6), 

177.848(b). 
49  CFR  173.12(b)(6), 

177.848(b). 

49  CFR  173.12(b)(6). 

177.848(b). 
49  CFR  173.12(b)(6), 

177.848(b). 
49  CFR  173.12(b)(6), 

177.848(b). 

49  CFR  173.12(b)(6), 
177.848(b). 


Nature  of  exemption  thereof 


Authonzes  the  use  of  a  non-OOT  specification  fun 
removable  head  salvage  cylinder  of  45  gallon 
capacity  for  overpacking  damaged  or  leaking 
packages  of  pressurized  arxl  nonpressurized 
hazardous  materials  (mode  1). 

To  iwcome  a  party  to  exemption  10288  (mode  2). 

To  become  a  party  to  exemption  10298  (mode  4). 


To  become  a  party  to  exemptkw  10298  (mode  4). 
To  become  a  party  to  exemption  10298  (rrxxje  4). 


Authorizes  the  shipment  of  liquid  fuels  that  are 
Class  3  liquids  in  non-DOT  specification  collaps- 
ible, rubber  containers  up  to  500  galk>n  capacity 
by  cargo  aircraft  within  and  to  only  remote  Alas- 
ka kx^atior^.  (Mode  4). 

To  t>ecome  a  party  to  exemptwn  10307  (mode  2). 


To  become  a  party  to  exemptkw  10307  (mode  2). 


To  become  a  party  to  exemptkxi  10307  (mode  2). 


Authorizes  the  use  of  DOT  Specifk:atk)n 
111A100W1,  W2,  W3  and  W5  series  tank  cars, 
containing  certain  coaosive  materials,  with  a 
safety  relief  device  rated  at  135  percent  of  the 
tank  test  pressure,  (mode  2). 

Authorizes  the  manufacture,  marking  arxl  sale  of  a 
norvDOT  specification  weWed  pressure  vessel 
comparable  to  DOT  3HT  cylinder  with  certain 
exceptions,  (nxides  1 .  4). 

Authorizes  shipment  of  a  refrige»atton  system  corv 
sisting  of  varkxis  accumulators  and  compo- 
nents, containing  helium,  which  is  a  Diviskxi  2.2 
gas.  (modes  1.2.  4.5). 

Auttiorizes  the  discharge  of  certain  Class  3  and 
Class  8  liquids  from  DOT  SpedficatKjn  57  stain- 
less steel  portable  tanks  wittKJut  removing  ttw 
tanks  from  the  vehicle  on  which  it  is  transported 
(mode  1). 

Authorizes  the  discharge  of  certain  Class  3  and 
Class  8  Kqukte  from  DOT  Specifkatkjn  57  stain- 
lees  steel  portable  tanks  without  removing  the 
tanks  from  the  vehicle  on  which  it  is  transported 
(mode  1). 

To  become  a  party  to  exemption  10441  (mode  1). 


To  become  a  party  to  exemptxxi  10441  (mode  1). 
To  become  a  party  to  exemptkx)  10441  (mode  1). 

To  become  a  party  to  exemption  10441  (rrxxte  1). 
To  become  a  party  to  exemption  10441  (mode  1). 
To  become  a  party  to  exemptkxi  10441  (mode  1). 

To  become  a  party  to  exempfion  10441  (mode  1). 
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Applicatmn  No. 


10441-X 
10441-X 

10441-P 

10441-P 
10441-X 

10497-P 

10589-P 
10589-P 
10589-P 

10738-X 


10751-P 
10795-X 


10798-P 
10ei4-P 

ioei&-p 

10821-P 
10867-P 


10867-P 


loeso-p 


Exempinn  No. 


DOT-€  10441 
DOT-E  10441 

DOT-E  10441 

DOT-E  10441 
DOT-E  10441 

DOT-E  10497 

DOT-E  10589 
DOT-E  10589 
DOT-E  10589 

DOT-E  10738 


DOT-E  1075T 
DOT-E  10795 


DOT-E  10796 
DOT-E  10814 

DOT-E  10818 
DOT-E  10821 
DOT-E  10867 


DOT-E  10867 


DOT-E  10680 


Applicant 


REMAC  USA.  Ina,  Silver 
Spring.  MD. 


Eastern  Chemk:al  Waste 
Systems-Caribe,  Inc., 
Silver  Spring,  MD. 

Superior  Spedai  Serv- 
ces.  Inc.,  Port  Wash- 
ington, Wl. 

Environmental  Opttons, 
Inc.,  Rocky  Mount,  VA. 

Environmental  Waste 
Resources,  Inc.,  Wa- 
terbuy.  CT. 

Lockheed  Martin  Astro 

Space  Division, 

Princeton,  NJ. 
Dow  Chemical,  USA. 

Mktend,  ML 
K  &  K  Consultants,  Inc., 

SL  Charles,  MO. 
Occklental  Chemkad 

Corporatkxi,  Deer 

Park,TX. 
Rotonks  Manufacturirig 

Ina,  Gardena,  CA. 


SAS.  Contracting  Cor- 
poratkyi,  Chestertiiil, 
OH. 

Mobi  Oil  Corporalkxi, 
Fairfax,  VA. 


Niacel  Corporatnn,  Niag- 
ara FaMs,  NY. 

Lorad  Industrial  Imaging. 
Danbury.  CN. 


TJ.  Egan  Waste  Sys- 
tems, BtoomfieM,  NJ. 

Mcro-Med  Industries, 
Ina,  Jacksonville,  FL 

Pacifk:  Sdenlifk:,  Duarte, 
CA. 


Padlic  ScJonlific.  Duarte, 
CA. 


Blastrito  Services.  Ina. 
VanWydcSC. 


Regulatxxi(s)  affected 


49  CFR  173.12(b)(6), 
177.848(b). 


49  CFR  173.12(b)(6), 
177.848(b). 


49  CFR  173.12(b)(6). 
177.848(b). 

49  CFR  173.12(b)(6), 

177.848(b). 
49  CFR  173.12(b)(6). 

177.848(b). 


49  CFR  173.336, 
177.834(m),  179.300. 

49  CFR  1 73  J1  (c)(3)  ... 

^  CFR  173.31(c)(3)  ... 

49  CFR  173.31(c)(3)  ... 


49  CFR  173.118a. 
173.119,  173.256, 
173.266.  176.340. 
178.19,  178.253. 


49  CFR  177.848. 


49  CFR  173.31(b)(1). 
174.67(a)(7). 


49  CFR  174.67(1)  and  (D 
49  CFR  173.302. 175.3 

40  CFR  173.197 

49  CFR  171.8,  172.101 
Column  (8c),  173.197. 

49  CFR  173.302,  175.3, 
178.44. 


49  CFR  173J02.  175.3. 
178.44. 


49  CFR  172.101  column 
(8c),  173.114. 
173.35(b). 


Nature  of  exemptton  tt>ereo( 


Authorizes  the  transportatton  by  highway  of  lab 
pack  quantities  of  cyankies  on  the  same  motor 
vehicle  with  non-lab  packed  acxlk:  materials  not 
to  exceed  55  galkxn  per  container  (mode  1 ). 

Authorizes  ttie  transportation  by  highway  of  lab 
pack  quantities  of  cyankles  on  the  same  motor 
vehKle  with  norvlab  packed  ackjk;  materials  not 
to  exceed  55  galkjns  per  container  (mode  1). 

To  l>ecome  a  party  to  exemptton  10441  (nwde  1). 


To  t)ecome  a  party  to  exemptkxi  10441  (mode  1). 

Authorizes  ttie  transportatxxi  by  highway  of  lab 
pack  quantities  of  cyankjes  on  the  same  motor 
vehicle  with  non-lab  packed  acxJk;  materials  not 
to  exceed  55  galtons  per  container  (mode  1). 

To  become  a  party  to  exemptkxi  1 0497  (modes  1 , 
3). 

To  become  a  party  to  exemptkxi  1 0589  (mode  2). 

To  become  a  party  to  exemption  10589  (irode  2). 

To  become  a  party  to  exemptkxi  10689  (nwde  2). 


Authorizes  ttie  manufacture,  martong  and  sale  of 
norvDOT  spedfKatxxi  rotaltonally  molded, 
crosslinkable  high  density,  polyethylene  portable 
tank  with  a  plastk:  ttase,  for  shipment  of  Class  8 
materials.  Class  3  Ikiukls,  or  a  OiviSKXi  5.1  ma- 
terial (modes  1,2). 

To  become  a  party  to  exemptkxi  10751  (mode  1). 


Authorizes  the  toading  of  tank  cars  coupled  in  a 
series  with  ttie  bottom  discharge  outlet  caps  in 
place  on  aN  cars  except  ttie  first  and  last,  ttie 
setting  of  the  hand  brake  and  the  btocking  of  a 
wt>eel  in  both  directkxis  on  ttie  first  and  last 
cars  of  a  series  of  coupled  tank  cars  prior  to  urv 
toatSng  (mode  2). 

To  become  a  party  to  exemption  10798  (mode  2). 

Auttiorizes  ttie  manufacture,  marking  and  sale  of  a 
industrial  X-ray  instrumentatkxi  for  the  transpor- 
tation of  nonliquetied  sulfur  hexafluoxklde 
(modes1.2.  3.  4.  5). 

To  become  a  party  to  exenp^on  10618  (mode  1). 

To  become  a  party  to  exemptkxi  10821  (mode  1). 

To  auttxxize  the  manufacture,  mark  and  sell  of 
non-DOT  specifcatxxi  wekled  titanium  cylinder 
having  35  cutxc  irK:hes  maximum  crater  capacity 
and  3.200  psig  maximum  servne  pressure  lor 
use  in  transporting  nitrogen,  with  5%  trace  of 
helium  gas,  classed  as  norvflammable  gas 
(modes1,2,  4,  5). 

To  auttwrize  the  manufacture,  martt  and  sell  of 
non-DOT  spedfKatxxi  wekled  titantum  cylinder 
have  35  cube  indies  maximum  water  capacity 
and  3.200  psig  maximum  servne  pressure  tor 
use  in  traruporting  nitrogen,  with  5%  trace  of 
helRjm  gas,  classed  as  non-flammable  gas 
(modes1,2,  4,  5). 

To  become  a  party  to  exemptkxi  10680  (mode  1). 
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MootRCATiON  AND  PARTY  TO  EXEMPTK3NS— Continued 


Modification  and  Party  to  Exemptions— Continued 


Appticalion  No. 


1068&-P 

10680-P 

10880-P 

10880-P 

10880-P 

10e80-P 

10880-P 

10880-P 

1088(M> 

10933-P 

10933-P 
10e33-P 

10933-P 

10033-P 

10833-P 

10e33-P 
10933-P 
10933-P 
10933-P 
10933-P 
10933-P 
10933-P 
10933-P 


Exemption  No. 


OOT-E  10880 
DOT-E  10880 
DOT-E  10880 
DOT-E  10880 
OOT-E  10880 
DOT-E  10880 
DOT-E  10880 

f 

OOT-E  10880 

DOT-E  10880 

OOT-E  10933 

DOT-E  10933 
DOT-€  10933 

DOT-E  10933 

bOT-E  10933 

DOT-E  10933 

DOT-E  10933 
DOT-E  10933 
OOT-E  10933 
DOT-E  10933 
DOT-E  10933 
DOT-E  10933 
DOT-E  10933 
DOT-E  10933 


Applicant 


Rimrock  Explosives,  Ina, 
Hayden  Lake.  ID. 

Southern  Exptosives 
Corporation,  Glasgow. 
KY. 

United  Exptosives  Com- 
pany of  Ohio.  Findtay. 
OH. 

Exptosives  Energies, 
Inc.,  Greenfield,  MO. 

Exptosives  Energies,  Inc. 
dba  Arkansas  Expkv 
sives,  Mabelvale.  AR. 

Explo-Tech.  Inc..  Spring 
City,  PA. 

North  Star  Exptosives, 
Ketchikan,  AK. 

SL  Lawrence  Explosives 
Corp..  Adams  Center. 
NY. 

SAS.  Contracting  Cor- 
poratton.  Ctiesterhill, 
OH. 

Laidlaw  Environmental 
Services,  Inc.,  Colum- 
bia, SC. 

Master  Wash  Products, 
Inc.,  Cotumbia.  SC. 

Solvent  Services  Com- 
pany, Inc..  Columbia. 
SC. 

Laidlaw  Environnwntal 
Services  (North  East), 
Inc.,  Columbia.  SC. 

Laidlaw  Environmental 
Services  ol  Chat- 
tanooga. Columbia, 
SC. 

Laktew  Environmental 
Services  of  South 
Carolina,  ColumtMa, 
SC. 

Laktew  Environmental 
Servtoes  of  Illinois,  Inc. 
Columbia.  SC. 

Laidtaw  Envinxwnental 
Services  of  (WT).  Inc.. 
Columbia.  SC. 

Laidlaw  Environmental 
Services  of  Bartow, 
Inc.,  Columbta,  SC. 

Laidlaw  Environmental 
Services,  Lid.,  Colum- 
bia. SC. 

Latdtaw  EnvironmentaJ 
Services  (Quebec), 
Lid.,  Columbia,  SC. 

Laklaw  Environmental 
Services  (FS).  Inc., 
Columbia,  SC. 

Latdlaw  Enwonmentai 
Services  (TS),  Inc.. 
Columbia.  SC. 

Laidlaw  Environmental 
Services  (TG),  Inc.. 
ColiATibia.SC. 


Regulatwn(s)  affected 


49CFR  172.101  column 

(8c).  173.114. 

173.35(b). 
49CFR  172.101  column 

(8c).  173.114. 

173.35(b). 
49CFR  172.101  column 

(8c).  173.114, 

173.35(b). 
49CFR  172.101  column 

(8c).  173.114. 

173.35(b). 
49CFR  172.101  column 

(8c),  173.114. 

173.35(b). 
49CFR  172.101  column 

(8c).  173.114, 

173.35(b). 
49CFR  172.101  column 

(8c),  173.114, 

173.35(b). 
49CFR  172.101  column 

(8c).  173.114. 

173.35(b). 
49CFR  172.101  column 

(8c).  173.114, 

173.35(b). 
49CFR  173.12,  174.81, 

176.83  and  177.848. 

49CFR  173.12,  174.81, 
176.83  and  177.848. 

49CFR  173.12,  174.81, 
176.83  and  177.848. 

49CFR  173.12,  174.81. 
176.83  and  177.848. 

49CFR  173.12,  174.81. 
176.83  and  177.848. 


49CFR  173.12.  174.81. 
176.83  and  177.848. 


49CFR  173.12.  174.81. 
176.83  and  177.848. 

49CFR  173.12.  174.81. 
176.83  and  177.848. 

49CFR  173.12.  174.81. 
176.83  and  177.848. 

49CFR  173.12.  174.81. 
176.83  and  177.848. 

49CFR  173.12,  174.81. 
176.83  and  177.848. 

49CFR  173.12,  174.81, 
176.83  and  177.848. 

49CFR  173.12.  174.81. 
176.83  and  177.848. 

49CFR  173.12.  174.81, 
176.83  and  177.848. 


Nature  of  exemptton  thereof 


AppNcatton  No. 


To  become  a  party  to  exemption  10880  (mode  1). 
To  become  a  party  to  exemptton  10880  (mode  1). 
To  become  a  party  to  exemption  10880  (mode  1). 
To  become  a  party  to  exemption  10880  (mode  1). 
To  become  a  party  to  exemptton  10880  (mode  1). 
To  become  a  party  to  exemptton  10880  (mode  1). 
To  become  a  party  to  exemption  10880  (mode  1). 
To  become  a  party  to  exemptton  10880  (rrxxje  1). 
To  become  a  party  to  exemption  10880  (mode  1). 


To  become  a  party  to  exemptton  10933  (modes  1 . 
2,3). 

To  become  a  party  to  exemption  10933  (modes  1 . 

2.3). 
To  become  a  party  to  exemptton  10933  (modes  1. 

2,3). 

To  become  a  party  to  exemptton  10933  (modes  1, 
2.3). 

To  become  a  party  to  exemption  10933  (modes  1. 
2.  3). 


To  become  a  party  to  exemptton  10933  (modes  1. 
2,-3). 


To  become  a  party  to  exemption  10933  (modes  1. 
2,3). 

To  become  a  party  to  exemption  10933  (modes  1, 
2,  3). 

To  become  a  party  to  exemption  10933  (modes  1, 
2,3). 

To  become  a  party  to  exemption  10933  (modes  1, 
2.3). 

To  become  a  party  to  exemptton  10933  (modes  1, 
2,3). 

To  become  a  party  to  exemptton  10933  (nnodes  1, 
2.3). 

To  become  a  party  to  exemptton  10933  (modes  1. 
2.3). 

To  become  a  party  to  exemptton  10933  (modes  1, 
2.3). 


10933-P 

10933-P 

10933-P 

10933-P 

10933-P 

10933-P 

10933-P 

1093»-P 
10933-P 
10933-P 
10933-P 
10933-P 

10933-P 

10933-P 

10933-P 
10933-P 
10933-P 
10949-P 


10949-P 
10949-P 


10949-P 

10996-P 

10996-P 
10996-P 

11043-P 

11043-P 
11043-P 


Exemptkxi  Ho. 


DOT-E  10933 

DOT-E  10933 

DOT-E  10933 

DOT-E  10933 

DOT-E  10933 

DOT-E  10933 

DOT-E  10933 

OOT-E  10933 
DOT-E  10933 
DOT-E  10933 
OOT-E  10933 
DOT-E  10933 

OOT-E  10933 

DOT-E  10933 

DOT-E  10933 
DOT-E  10933 
DOT-E  10933 
OOT-E  10949 


DOT-E  10949 
DOT-E  10949 


DOT-E  10949 

DOT-E  10996 

DOT-E  10996 
OOT-E  10996 

DOT-E  11043 

OOT-E  11043 
OOT-E  11043 


Appltoant 


Laidlaw  Environa>entai 

Servtoes  (TES),  Inc., 

Columbia,  SC. 
LakMaw  Environmental 

Services  (Recovery). 

Inc.,  Columbia.  SC. 
LakHaw  Environmental 

Services  of  California, 

Inc.  Columbia,  SC. 
Laidlaw  Environmental 

Services  de  Mexico, 

Ina,  Colunrtoia.  SC. 
Bryson  Industrial  Serv- 
toes, Inc.,  Columbia. 

SC. 
United  States  Pollutton 

Control,  Irx:..  Colum- 
bia. SC. 
Munk:ipal  Service  Cor- 

poraiton.  Inc.,  Colum- 
bia. SC. 
PPM  of  Georgia.  Cottiin- 

bia.SC. 
EOG  Environmental, 

Inc..  Milwaukee,  Wl. 
Envirotech  Systems.  Inc.. 

SeatUe,  WA. 
ECOFLO,  Inc.,  Greens- 
boro. fTC. 
Eagte  Environmental 

Servtoes,  Corp.. 

Barcetoneta.  PR. 
Safeway  Chemcal 

Transportatton,  Inc., 

Wilmington,  DE. 
Republto  Environmental 

Systems  (Transp. 

Group),  HatftoU.  PA. 
Tri-State  Motor  Transit 

Co..  Joptin.  MO. 
Environmental  Options. 

Inc.,  ftecky  Mount,  VA. 
HydrocartXMi  Recyders. 

Inc.,  Columljia,  SC. 
21st  Century  Envirorv 

mental  Maruigement. 

Inc..  of  Rl  Wanwick.  Rl. 
Oynecol,  Ina.  Detroit,  Ml 
United  States  Pollutton 

Control.  Inc.,  Colum- 
bia. SC. 
Chemtoal  Pollutton  Corv 

trol,  Inc.  of  New  York, 

Bay  Shore,  NY. 
Kosdon  Enterprises  of 

Ventura.  CalHomia, 

Ventura.  CA. 
Vulcan  Systems.  Inc.. 

Cotorado  Springs.  CO. 
Hyt)ridine  Aerospace 

Corp.,  Inc.,  Ntoholson, 

GA. 
Advanced  Environmental 

Techntoal  Servtoes 

(AETS).  Flanders,  NJ. 
Chemtoal  Analytics,  Inc.. 

(Romulus.  Ml. 
Environmental  f^ 

sponse,  Inc.,  Herxler- 

sonvWe,  TN. 


Regulatton(s)  affected 


49CFR  173.12,  174.81 
176.83  and  177.848. 

49  CFR  173.12.  174.81 
176.83  and  177.848. 

49  CFR  173.12.  174.81 
176.83  and  177.848. 

49  CFR  173.12,  174.81 
176.83  and  177.848. 

49  CFR  173.12.  174.81 
176.83  and  177.848. 

49  CFR  173.12.  174.81 
176.83  and  177.848. 

49  CFR  173.12,  174.81 
176.83  and  177.848. 


49  CFR  1 

176.83 
49  CFR  1 

176.83 
49  CFR  1 

176.83 
49  CFR  1 

176.83 
49  CFR  1 

176.83 


73.12.  174.81 
and  177.848. 
73.12.  174.81 
and  177.848. 
73.12,  174.81 
and  177.848. 
73.12,  174.81 
and  177.848. 
73.12.  174.81 
and  177.848. 


49  CFR  173.12.  174.81 
176.83  and  177.848. 

49  CFR  173.12.  174.81 
176.83  and  177.848. 

49  CFR  173.12.  174.81 
176.83  and  177.848. 

49  CFR  173.12.  174.81 
176.83  and  177.848. 

49  CFR  173.12.  174.81 
176.83  and  177.848. 

49  CFR  177.848(d)  


49  CFR  177.848(d) 
49  CFR  177.848(d) 


49  CFR  177.848(d) 


49  CFR  173  Subpart  C 

49  CFR  173  Subpart  C 
49  CFR  173  Subpart  C 


49  CFR  177.848(0) 

49  CFR  177.848(0) 
49  CFR  177.848(0) 


Nature  of  exemption  tharaof 


To  become  a  party  to  exemptton  10933  (modes  1. 
2.  3). 

To  become  a  party  to  exemptton  10933  (modes  1, 
2.3). 

To  become  a  party  to  exemptton  10933  (modes  1, 
2.3). 

To  become  a  party  to  exemptton  10933  (modes  1, 
2.3). 

To  become  a  party  to  exemptton  10933  (nwdes  1, 
2.3). 

To  become  a  party  to  exemptton  10933  (modes  1, 
2,3). 

To  become  a  party  to  exemptton  10933  (modes  1. 
2.  3). 

To  become  a  party  to  exemptton  10933  (modes  1, 

2.3). 
To  t)ecome  a  party  to  exemption  10933  (rmdes  1. 

2.3). 
To  tiecome  a  party  to  exemptton  10933  (modes  1, 

2,3). 
To  become  a  party  to  exemption  10933  (modes  1. 

2.3). 
To  become  a  party  to  exemption  10933  (modes  1. 

2.3). 

To  become  a  party  to  exemptton  10933  (modes  1, 
2,3). 

To  become  a  party  to  exemptton  10933  (modes  1, 
2,3). 

To  become  a  party  to  exemptton  10933  (modes  1, 

2.3). 
To  become  a  party  to  exemptton  10933  (modes  1 , 

2.3). 
To  become  a  party  to  exemption  10933  (modes  1. 

2,  3)j 
To  become  a  party  to  exemptton  10949  (nwde  2). 


To  tMcome  a  party  to  exemptton  10949  (mode  2). 
To  become  a  party  to  exemptton  10949  (mode  2). 


To  become  a  party  to  exemption  10949  (mode  2). 


To  beconw  a  party  to  exemption  10996  (modes  1, 
2). 

To  become  a  party  to  exemptton  10996  (modes  1 . 

2). 
To  become  a  party  to  exemptton  10996  (rrxxtes  1 . 

2). 

To  become  a  party  to  exempbon  1 1043  (mode  1). 


To  become  a  party  to  exemption  1 1043  (mode  1). 
To  tMcome  a  party  to  exemption  1 1043  (mode  1). 


IMI 
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MooiFiCATtON  AND  PARTY  TO  EXEMPTIONS— Continued 


Modification  and  Party  to  Exemptions— Continued 


Application  No. 


11043-P 

11043-P 
11043-P 
11043-X 

11070-X 

11068-P 
11109-P 


11189-P 
11197-P 
11197-P 
11197-P 
11197-P 
11197-P 
11197-P 
11197-P 
11197-P 
11197-P 


Exemption  No. 


11151-P 

DOT-e  11151 

11153-P 

DOT-E  11153 

11156-P 

DOT-E  11156 

11156-P 

DOT-E  11156 

11156-P 

DOT-E  11156 

11156-P 

DOT-E  11156 

11156-P 

DOT-E  11156 

11156-P 

DOT-E  11156 

11156-P 

DOT-E  T1156 

DOT-E  11043 

DOT-E  11043 
DOT-E  11043 
DOT-E  11043 

DOT-E  11070 

DOT-E  11088 
DOT-E  11109 


DOT-E  11189 
DOT-E  11197 
DOT-E  11197 
DOT-E  11197 
DOT-E  11197 
DOT-E  11197 
DOT-E  11197 
DOT-E  11197 
DOT-E  11197 
DOT-E  11197 


Applicant 


21st  Century  Environ- 
mentai  Management, 
Ina  o<  Rl  Warwictc.  Rl. 

ECOFLO.  Inc..  Greens- 
boro. NC. 

Eridtson.  Inc..  Rich- 
mond, CA. 

S&W  Waste.  Inc..  South 
Kearny.  NJ. 


National  Aeronautics  & 
Space  Administration. 
(NASA)  Washington. 
DC. 

Advanced  Materials  Lab- 
oratories. Inc..  Forest 
Hills.  NY. 

Alaska-Pacific  Powder 
Company,  Otympia 
WA. 

Pollution  Control  Indus- 
tries. East  Chicago.  IN. 

Pollution  Control  Indus- 
tries. East  Chicago.  IN. 

Econex  North  Incor- 
porated. Standish.  Ml. 

John  Joseph.  Inc. 
Ringwood.  NJ. 

Explosives  Supply,  Inc.. 
Ringwood,  NJ. 

S.A.S.  Contracting  Cor- 
poration. Chestert>iil, 
OH. 

ML  State  Bit  Sennce. 
Inc.,  IMorgantown.  WV. 

Hilltop  Energy,  Inc..  Min- 
eral City,  OH. 

Buddey  Powder  Co.  of 
Oklahoma,  Inc.,  MHI 
Creek.  OtC 

Mitsubishi  Motor  Manu- 
factunng  o(  America, 
Irv:..  Normal.  IL 

CatResourcas  LLC. 
Houston.  TX 

SheH  Chemical  Com- 
pany, Houston,  TX 

Shea  Ol  Products  Com- 
pany, Houston,  TX. 

Shea  Western  E&P,  Inc.. 
Houston,  TX 

Shea  Offshore.  Inc. 
Houston.  TX 

Thiokoi  Corporation. 
Brigham  City,  UT. 

IT  Corporation.  Inc.,  Tor- 
rance, CA. 

Haaiburton  Erwrgy  Sarv^ 
ices,  Duncan.  OtC 

IN^PEC  Chemicd  Cor- 
poration, Pittsburgh, 
PA. 


Reguiation(s)  affected 


49CFR  177.848(D) 

49CFR  177.848(D) 
49CFR  177.848(D). 
49CFR  177.848(0). 


49CFR  173.304 


49CFR  172.102 

49CFR  176.170(b) 

49  CFR  177.848(d)  . 
49CFR  177.848(d)  . 

49  CFR  173.212(b). 

173.82. 
49  CFR  173.212(b). 

173.62. 
49  CFR  173.212(b). 

173.62. 
40  CFR  173.212(b). 

173.62. 

49  CFR  173.212(b). 

173.62. 
49  CFR  173.212(b). 

173.62. 
49  CFR  173.212(b). 

173.62. 


49  CFR  172.101,  173.56. 
173.116. 

49  CFR  Part  172.  Sub- 
parts C  and  DexcepI 
172.312. 

40  CFR  Part  172.  Sub- 
parts C  and  0  except 
172.312. 

49  CFR  Part  172,  Sub- 
parts C  and  D  except 
172.312. 

49  CFR  Part  172.  Sut>- 
paits  C  and  D  except 
172.312. 

49  CFR  Part  1 72.  Sut>- 
partsCand  D  except 
172J12. 

48CFRPart  172.  Sub- 
parts C  and  D  except 
172.312. 

49CFR  Part  172.  Sub- 
partsCand  D  except 
172.312. 

49  CFR  Part  172,  Sub- 
parts C  and  Dexcapt 
172.312. 

40  CFR  Part  172.  Sub- 
parts C  and  D  except 
172J12. 


Nature  of  exemptxxi  thereof 


To  become  a  party  to  exemption  1 1043  (mode  1). 

To  become  a  party  to  exemption  1 1043  (mode  1). 
To  t>eoome  a  party  to  exemption  1 1043  (mode  1). 

Authorizes  the  transportation  of  materials  classed 
as  Division  2.3  on  the  same  transport  vehicle 
with  matenals  classed  as  Class  3,  Class  4. 
Class  5,  and  Oass  8  (mode  1). 

Auttiorizes  ttie  shipment  of  anhydrous  ammonia, 
classed  as  Division  2.2,  in  norvOOT  specifica- 
tion cylinders  described  as  part  of  a  ck>sed  toOQ 
thermal  control  system  lor  space  program 
(model). 

To  become  a  party  to  exemption  1 1088  (modes  1, 
3.  4.  5). 


To  become  a  party  to  exemption  1 1 109 

To  become  a  party  to  exemption  1 1 151 
To  become  a  party  to  exemption  1 1 153 
To  become  a  party  to  exemption  1 1 156 
To  become  a  party  to  exemption  1 1 156 
To  become  a  party  to  exemption  1 1 156 
To  become  a  party  to  exemption  1 1 156 

To  become  a  party  to  exemption  1 1 156 
To  become  a  party  to  exemption  1 1 156 
To  become  a  party  to  exemption  1 1 156 

To  become  a  party  to  exemptkm  1 1 189 
2.  3,  4,  5). 

To  become  a  parly  to  exemption  1 1 197 
To  become  a  party  to  exemption  1 1 197 
To  become  a  party  to  exemption  1 1 197 
To  become  a  party  to  exemption  1 1 197 
To  become  a  party  to  exemption  1 1 197 
To  become  a  party  to  exemption  1 1 197 
To  become  a  party  to  exemption  1 1 197 
To  become  a  party  to  exemption  1 1 197 
To  beconw  a  party  to  exemptton  11 197 


mode  3). 

mode  1). 
mode  1). 
mode  1). 
nrade  l). 
mode  1). 
model). 

nwdel). 
model), 
model). 

'modes  1, 

nxxtol). 

nwdel). 

model). 

1). 

1). 
model). 
;mode1). 
model). 

1). 


Application  No. 

Exemption  No. 

Applicant 

Reguiation(s)  affected 

Nature  of  exemption  thereof 

11197-P 

DOT-E  11197 

Shell  Norco  Refining 
Company.  Norco,  LA. 

49  CFR  Part  172,  Sub- 
parts C  and  D  except 
172.312. 

To  become  a  party  to  exemption  1 1 197  (mode  1). 

11197-P 

DOT-E  11197 

Quanterra,  Inc.,  Engle- 
wood.  CO. 

49  CFR  Part  172,  Sut>- 
parts  C  and  D  except 
172.312. 

To  become  a  party  to  exemption  11197  (mode  1). 

11200-P 

DOT-E  11200 

U.S.  Department  of  De- 

49 CFR  173.31(a)(4)  and 

To  become  a  party  to  exemption  1 1200  (modes  1, 

fense.  Falls  Church. 
VA. 

Central  Illinois  Public 

179-300-15. 

3). 

11207-P 

DOT-E  11207 

49  CFR  172.301(c). 

To  become  a  party  to  exemption  1 1207  (mode  1). 

Service  Company. 

173.202,  173.28(b)(2). 

SpringfieU.  IL 

Part  107.  Appendix. 
Subparts,  Paragraph 
(2). 
49  CFR  172.301(C). 

11207-P 

DOT-E  11207 

Allegheny  Power  Sys- 

To become  a  party  to  exemption  1 1207  (mode  1). 

tem,  Greensburg,  PA. 

173.202.  173.28(b)(2). 
Part  107.  Appendix. 
Subpart  B.  Paragraph 
(2). 
49  CFR  172.301(c). 

11207-P 

DOT-E  11207 

Potomac  Edison  Com- 

To become  a  party  to  exemption  1 1207  (mode  1). 

pany.  Hagerstown.  MD. 

173.202,  173.28(b)(2), 
Part  107.  Appendix. 
Subpart  B.  Paragraph 
(2). 
49  CFR  172.301(C). 

11207-P 

DOT-E  11207 

Monongahela  Power 

To  become  a  party  to  exemptkxi  1 1207  (mode  1). 

Company.  Faimront. 

173.202.  173.28(b)(2), 

WV. 

Part  107,  Appendbc. 
Subparts,  Paragraph 
(2). 
49  CFR  172.301(c), 

11207-P 

DOT-E  11207 

West  Penn  Power  Com- 

To t>ecome  a  party  to  exemption  1 1207  (mode  1). 

pany.  Greensburg.  PA. 

173.202,  173.28(b)(2), 
Part  107.  Appendix, 
Subpart  B.  Paragraph 
(2). 
49  Cl-H  172.301(c), 

11207-P 

DOT-E  11207 

Central  Louisiana  Elec- 

To become  a  party  to  exemption  11207  {mode  1). 

tric  Co.,  Inc.,  Pineville, 

173.202.  173.28(b)(2), 

LA. 

Part  107.  Appendix. 

- 

Subpart  B.  Paragraph 
(2). 
40  CFR  172.101. 

11221-P 

DOT-E  11221 

Rotor  Air  Alaska.  Inc., 

To  become  a  party  to  exemption  11221  (mode  4). 

Soktotna,AK. 

173.315.        ^ 
49  CFR  173.62  Packing 

11227-P 

DOT-E  11227 

Western  Atias  Inter- 

To  become  a  party  to  exemption  11227  (modes  1. 

nationai,  Houston,  TX 

lnstructk>nE-114. 

3, 4). 

1123(M» 

DOT-E  11230 

Ed's  Drilling  &  Blasting 
Company,  Washing- 
ton. MO. 

49  CFR  173.62(c)  Pack- 
ing Method  US004, 
177.835(g)(3)(i). 
177.848(f)  T«bie. 

To  become  a  party  to  exemption  1 1230  (mode  1). 

11230-P 

DOT-E  11230 

EdMOfdN.  RauContiao- 
tor  Co.,  Washington, 
MO. 

49  CFR  173.62(0)  Pack- 
ing Method  US004. 
177.835(8)(3)(i), 
177.848(f)  Table. 

To  beoonte  a  party  to  exemption  11230  (mode  1). 

11230-P 

DOT-E  11230 

SAS.  Contracting  Cor- 

ing^ilnn       f ■* ■■■■I.ai 

OH. 

49  CFR  173.62(0  Pack- 
ing Method  US004. 
177.835(g)(3)(0. 
177.848<0  Table. 

To  beconw  a  party  to  exempton  11230  (mode  1). 

11241-P 

DOT-E  11241 

Hoechsl  Ceianese 
ChemKal  Group.  Lid.. 
0^tas.TX 

49  CFR  172503(a). 

173.31(C)(1).  179.13. 

Part  107.  Appendbc  B. 

Subparts.  Paragraph 

(2). 
49  CFR  177.848 „_. 

To  beooma  a  party  to  exempbon  11241  (mode  2). 

11294-P 

DOT-E  11294 

Aahtand  Chemkal  Com- 

To baooma  a  party  to  exemption  1 1 294  (mode  1 ). 

pany,  Columbus,  OH. 

11294-P 

DOT-E  11294 

CaMomia  Advarwad  Erv 

49  CFR  177.848 - 

To  become  a  party  to  exemption  1 1294  (mode  1). 

yiionmental  Tech- 

mond.  CA. 

11294-P 

DOT-E  11294 

Advanced  Environmental 
Technotogy  Corpora- 
ton,  Flanders.  NJ. 

49  CFR  177.348 

To  become  a  party  to  exemptton  11294  (mode  1). 

IMI 
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MOCMFICATKDN  AND  PARTY  TO  EXEMPTIONS— Continued 


Application  No. 


11294-P 

11294-P 
11294-P 

11294-P 


11294-P 
11294-P 


11294-P 

11294-P 

11294-P 

11294-P 

11294-P 

11294-P 

11294-P 

11294-P 
11294-P 
11294-P 

11294-X 

11294-P 
11296-P 
11296-P 


11296-P 
11329-P 

1133S-P 


Exetnption  No. 


DOT-E  11294 

DOT-E  11294 
DOT-E  11294 

DOT-E  11294 


DOT-E  11294 
DOT-E  11294 


DOT-E  11294 

DOT-E  11294 

DOT-E  11294 

DOT-E  11294 

DOT-E  11294 

DOT-E  11294 

DOT-E  11294 

DOT-E  11294 
DOT-E  11294 
DOT-E  11294 

DOT-E  11294 

DOT-E  11294 
DOT-E  11296 
DOT-E  11296 


DOT-E  11296 
DOT-E  11329 

DOT-E  11335 


Applicant 


Advanced  Environmental 

Technical  Services, 

Flanders.  NJ. 
EGG  Environmental, 

Inc..  Milwaukee,  Wl. 
Frank's  Vacuum  Tmck 

Service,  Inc.,  Niagara 

F^ls.  NY. 
21st  Century  Environ- 
mental Management. 

Inc  ol  Rl,  Warwick,  Rl. 
Tri-S  Inc.,  Ellington,  CT  .. 
United  States  Pollutk>n 

Control,  Inc.,  Colunv 

bia.  SC. 
Laidtew  Environmerrtal 

Services  (Northeast), 

Inc.,  Columbia.  SC. 
Laidlaw  Environmental 

Services  of  lllirrois  Irw., 

Columt)ta,  SC. 
Latdtaw  Environmental 

Services  ol  California. 

Inc.,  Columbia.  SC. 
Laidlaw  Environmental 

Services  (TES),  Inc.. 

Columbia.  SC. 
Laidlaw  Environmental 

Services  (TG),  Inc.. 

Columbia,  SC. 
Laidlaw  Environmental 

Services  (TS).  Inc. 

Columbia.  SC. 
Bryson  Industrial  Serv- 
ices. Inc.  Columbia. 

SC. 
Autumn  Irxjustries.  Inc, 

Warren,  OH. 
Tri-State  Motor  Transit 

Co.,  Joplm,  MO. 
Pollution  Solutions  o( 

Vermont,  Inc.  (PSO^. 

WiUiston,  VT. 
Laidlaw  Environmental 

Services.  Inc.,  Colunv 

bia.SC. 

Precision  Industrial  IMain- 
tenarx»,  Irx:.,  Scotia, 
NY. 

2l8t  Century  Envirxw 
mental  Management, 
Inc..  of  Rl,  Warwick.  Rl. 

Ashlarxt  Chemical,  Inc. 
Dublin.  OH. 


Chemical  Pollution  Con- 
trol, Inc  of  New  York. 
Bay  Shore.  NY. 

Degesch  America.  Inc. 
Weyer  Cave.  VA. 


Procor  Limited.  Sutxaidi- 
ary  o<  Union  Tsik  Car 
Co..  East  Chicago.  IN. 


Regulation(s)  affected 


49CFR  177.848 

49CFR  177.848 
49CFR  177.848. 

49CFR  177.848. 


49CFR  177.848 
49CFR  177.848 


49CFR  177.848 
49  CFR  177.848 
49CFR  177.848. 
49  CFR  177.848. 
49  CFR  177.848  . 
49  CFR  177.848. 
49  CFR  177.848. 

48  CFR  177348. 

49  CFR  177.848. 
49  CFR  177.848. 


49  CFR  177.848 


49  CFR  177.848 


49  CFR  173.306 


49  CFR  173.306 


49CFRSectxxi  173.306 


49  CFR  172.500, 
172.504,  172.506. 


49  CFR  172.302(c). 
172.203(a)  and 
1 73.31  (c<9).  Paras  1  & 
2  of  Appendix  b  to 
Subpart  B  of  Part  107. 


Nature  of  exemptxxi  thereof 


To  become  a  party  to  exemption  1 1294  (mode  1). 

To  become  a  party  to  exemption  1 1294  (mode  1). 
To  become  a  party  to  exemptk)n  1 1294  (mode  1). 

To  become  a  party  to  exemption  1 1294  (mode  1). 


To  become  a  party  to  exemption  1 1294  (mode  1). 
To  become  a  party  to  exemption  1 1294  (mode  1). 


To  become  a  parly  to  exemption  1 1294  (mode  1). 

To  become  a  party  to  exemption  1 1294  (mode  1). 

To  become  a  party  to  exemplk>n  1 1294  (mode  1). 

To  become  a  party  to  exemptkxi  1 1294  (mode  1). 

To  become  a  party  to  exemption  1 1294  (mode  1). 

To  become  a  party  to  exemptkm  11294  (mode  1). 

To  become  a  party  to  exemption  1 1294  (mode  1). 

To  become  a  party  to  exemptron  1 1294  (mode  1). 
To  become  a  party  to  exemption  1 1294  (mode  1). 
To  become  a  party  to  exemptwn  1 1294  (mode  1). 


Auttwrizes  the  transportation  of  certain  lab  pack 
quantities  of  hazardous  materials  with  other  ma- 
terials in  lab  pac*<s.  which  partial  relief  from  cer- 
tain segregation  requirements  (mode  1). 

To  become  a  party  to  exemptwn  1 1294  (mode  1). 


To  become  a  party  to  exemption  11296  (modes  1. 
2). 

Authorizes  the  transportation  in  commerce  of  cer- 
tain waste  aerosol  cans  containing  flammat)le 
gas  propeHants,  including  isobutane  arxj  pro- 
pane, overpacked  in  removalbe  head  DOT 
Specification  17H  tor  UN1A2  steel  drum,  or  dis- 
posal (modes  1.  2). 

To  become  a  party  to  exemption  1 1296  (modes  1. 
2). 

To  auttwrize  transportation  in  conmierce  of  alu- 
minum phosphide,  Division  4.3,  for  pest  control 
operatiorts  m  private  owned  vehicles  wittraut 
placards  (mode  1). 

To  become  a  party  to  exemption  1 1335  (rrwde  2). 


MODIFICATION  AND  PARTY  TO  EXEMPTIONS— Continued 


Applnatton  No. 


11335-P 

11335-X 

11335-X 

11373-P 
11373-P 
11373-P 

11373-P 

11412-X 


11432-X 

11454-P 

11454-P 
11454-P 
11458-P 


1145a-P 


11458-P 


Exemplkxi  No. 


DOT-E  11335 

DOT-E  11335 

DOT-E  11335 

DOT-E  11373 
DOT-E  11373 
DOT-E  11373 

DOT-E  11373 

DOT-E  11412 


DOT-E  11432 

DOT-E  11454 

DOT-E  11454 
DOT-E  11454 
DOT-E  11458 


DOT-E  11458 


DOT-E  11458 


Applicant 


Trinity  Industries.  Inc., 
Dallas.  TX. 


Union  Tank  Car  Com- 
pany, East  Chicago,  IN. 


Procor  Limited,  Subadi- 
ary  of  Uroon  Tank  Car 
Co..  East  Chkago.  IN. 


SOCO-Lynch  Corpora- 
tion. Los  Angeles.  CA. 

Southchem.  Inc..  Dur- 
ham. NC. 

Textile  Chemical  Com- 
pany, Inc.,  Reading, 
PA. 

P.B.  &  S.  Chemical 
Company,  Inc.,  Herv 
derson,  KY. 

Starr  Display  Fireworks, 
IncTWizard  Worics  Inc.. 
Wakx>tt.  ND. 


Western  Atlas  Inter- 
national Houston.  TX. 


Accurate  Arms  Com- 
pany. Inc..  McEwen, 
TN. 

Olin  Corporatkxi.  East 
Alton.  IL 

Olin  Ordnance.  SL 
Marks.  FL 

Carter-Wallace,  inc, 
Crantxiry,  NJ. 


American  Home  Food 
Products,  Inc..  Milton. 
PA. 


Prestone  Products  Cor- 
poratnn.  Danbury,  CT. 


Regulat»n(s)  affected 


49  CFR  172.302(c), 
172.203(a)  and 
173.31  (c(9).  Paras  1  & 
2  of  Appendix  b  to 
Subpart  B  of  Part  107. 

49  CFR  172.302(0). 
172.203(a)  and 
1 73.31  (c(9).  Paras  1  & 
2  of  Appendix  b  to 
Subpart  B  of  Part  107. 

49  CFR  172.302(C). 
172.203(a)  and 
1 73.31  (c(9).  Paras  1  & 
2  of  Appendix  b  to 
Subpart  B  of  Part  107. 

49  CFR  177.848(d)  


49  CFR  177.848(d) 
49  CFR  177.848(d) 


49  CFR  177.848(d) 
49  CFR  173.560)  ■■ 


49  CFR  173.61(c), 
173.62.  E-141. 
177.848(g). 


49  CFR  173.171 


49  CFR  173.71 


49  CFR  173.71 


49  CFR  172.203(a). 
173.150(b), 
173.152(b). 
173.154(b). 

173.155(b),  173.306(a) 
&  (h).  Part  107.  Sub- 
part B.  Appendix  B, 
Part  107,  Subpart  B, 
Appendbt  B. 

49  CFR  172.203(a), 
173.1500)). 
173.152(b), 
173.154(b). 

173, 155(b).  173.306(a) 
&  (h).  Part  107.  Sub- 
part B,  Appendix  B. 

49  CFR  172.203(a), 
173.150(b). 
173.152(b). 
173.154(b). 

173.155(b).  173.306(a) 
&  (h),  Part  107,  Sub- 
part B,  Appendix  B, 
Part  107,  Subpart  B, 
AppendnB. 


Nature  of  exemptton  tttereof 


Authorizes  the  use  of  nondCRStructive  testing  tech- 
niques, in  lieu  of  a  hydrostatic  test,  to  qualify  re- 
pairs of  DOT  Specification  tank  car  tanks  (mode 
2)- 

AuttKJrizes  the  use  of  nondestructive  testing  tech- 
niques, in  lieu  of  a  hydrostatic  test,  to  qualify  re- 
pairs of  DOT  Specification  tank  car  tanks  (mode 
2). 

Authorizes  the  use  of  nondestructive  testing  tech- 
niques, in  lieu  of  a  hydrostatic  test,  to  quality  re- 
pairs of  DOT  Specification  tank  car  tanks  (mode 
2). 

To  become  a  party  to  exemption  1 1373  (mode  1). 

To  become  a  party  to  exemptxxi  1 1373  (mode  1). 

To  become  a  party  to  exemption  1 1373  (mode  1). 

To  become  a  party  to  exemptton  11373  (mode  1).' 

Authorizes  tt>e  transportation  of  certain  approved 
Diviston  1 .30  fireworks  devices  that  may,  wtien 
packaged,  marked  and  offered  for  transportation 
arxl  transported  fully  in  accordance  with  he  con- 
ditions of  this  exemption,  be  classed  during 
transportation  as  Diviskxi  1.4G  firewortcs 
(modes  1 ,  2). 

To  authorize  tf>e  transportatkxi  in  commerce  of 
detonators  and  igniters.  Division  1.4S  and  1.4G 
to  t>e  transported  in  tfie  same  spectaily  de- 
signed packaging  (modes  1 ,  3,  4). 

To  become  a  party  to  exemptton  1 1454  (mode  3). 

To  become  a  party  to  exemptton  1 1454  (nr>ode  3). 
To  become  a  party  to  exemptton  1 1454  (mode  3). 
To  become  a  party  to  exemption  1 1458  (mode  1). 


To  become  a  party  to  exemptkxi  1 1458  (mode  1). 


To  become  a  party  to  exemption  1 1458  (mode  1). 


IMI 
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Modification  and  Party  to  Exemptions— Continued 


Modification  and  Party  to  Exemptions— -Continued 


Application  No. 


11458-P 


11458-X 


11472-P 

11472-P 
11509-P 

11510-P 

11571-P 
11588-P 

11588-P 
11588-P 
11S88-P 
11588-P 
1158»-P 

11588-P 

11S88-P 

11588-P 

11588-P 

1158ft-P 

11588-P 
11588-P 
11588-P 
11588-P 

11588-P 


Exemption  No. 


DOT-E  11458 


DOT-E  11458 


DOT-E  11472 

DOT-E  11472 
DOT-E  11509 

DOT-E  11510 

DOT-E  11571 
DOT-E  1 1588 

DOT-E  11588 
DOT-E  11588 
DOT-E  11588 
DOT-E  11588 
DOT-E  11588 

DOT-E  11588 

DOT-E  11588 

DOT-E  11588 

DOT-E  11588 

DOT-E  1 1588 

DOT-E  11588 
DOT-E  11588 
DOT-E  11588 
DOT-E  11588 

DOT-E  11588 


Applicant 


Shefvnn-Williams  Diversi- 
fied Brands,  inc.. 
Scion.  OH. 


Best  Foods.  Inc..  Engle- 
wood  Cliffs.  NJ. 


Industrial  Solid  Propul- 
sion. Inc..  Las  Vegas. 
NV. 

Aero  Tech.  Inc.,  Las 
Vegas,  NV. 

Alliance  Petroteum  Cor- 
poration. 


McCall  &  Wildemess  Air 
Taxi.  Inc.,  McCall,  ID. 


AlKantTechsystems  Inc., 
New  Brighton.  MN. 

Bro»»nng-Fenis  Indus- 
tries, Washington.  DC. 


SafeWaste  Corporation 
Charlotte.  NC. 

T  J.  Egan  Waste  Sys- 
tems. BioomfteW.  tti. 

Health  Care  Waste  Serv- 
ices, Inc.,  BfOfu.  NY. 

Micro-Med  Industries. 
Inc.,  Jacksonville,  FL 

Sharps  Incinerator  of 
Fort.  Inc..  Fort  Atkin- 
son. Wl. 

Allegro  Carting  &  Recy- 
cling, Inc.,  Hoboken, 

m. 

IntertMxo  Disposal  &  Re- 
cycling Corp.,  Hobo- 
ken,  NJ. 

IntertMro  Disposal  &  Re- 
cycling Corp.,  Hobo- 
ken.  NJ. 

Oregon  Refuse  &  Recy- 
cling Association, 
Salem.  OR. 

Med  CompliaiKe  Serv- 
ices. Inc.  of  Texas,  B 
Paso.  TX. 

Regional  Carting,  Inc., 
Keypon.  NJ. 

So-Med  Waste  Systems, 
Inc.,  Glen  Allen,  VA. 

Biosystems, 
Farmingdale,  NY. 

Environmental  Waste 
ReductKXTS,  Inc.,  At- 
lanta, GA. 

Envirotech  Enterprises, 
Inc.,  Tucson,  AZ. 


Regulatk}n(s)  affected 


49CFR  172.203(a), 

173.150(b), 

173.152(b). 

173.154(b). 

173.155(b),  173.306 

(a)  &  (h).  Part  107. 

Subpart  B.  Appendix  B 
49CFR  172.203(a). 

173.150(b). 

173.152(b). 

173.154(b). 

173.155(b).  173.306 

(a)  &  (h).  Part  107. 

Sut)pan  B,  Appendix  B. 
49CFR  177.848(f)  


Nature  ol  exemption  thereof 


To  become  a  party  to  exemptkin  1 1458  (mode  1). 


49CFR  177.848(f) 


49  CFR  180.405(b). 

180.405(g)(2), 

180.405(g)(3), 

180.407(c). 
49  CFR  107.103. 

107.113.  107.115(b) 

(1)  &  (2). 

49  CFR  172.101 


49  CFR  173.134. 
173.196.  173.197. 


49  CFR  173.134, 

173.196,  173.197. 
49  CFR  173.134, 

173.196,  173.197. 
49  CFR  173.134, 

173.196.  173.197. 
49  CFR  173.134. 

173.196.  173.197. 
49  CFR  173.134, 

173.196,  173.197. 

49  CFR  173.134, 
173.196,  173.197. 

49  CFR  173.134, 
173.196,  173.197. 

49  CFR  173.134, 
173.196.  173.197. 

49  CFR  173.134. 
173.196,  173.197. 

49  CFR  173.134, 
173.196.  173.197. 

49  CFR  173.134. 

173.196,  173.197. 
49  CFR  173.134. 

173.196.  173.197. 
49  CFR  173.134, 

173.196.  173.197. 
49  CFR  173.134. 

173.196.  173.197. 

49  CFR  173.134. 
173.198.  173.197. 


To  authorize  ftw  transportation  in  commerce  of 
consumer  commodities  eligible  for  redassifica- 
tkyi  as  ORM-0  In  pallet-sized  display  packs 
that  exceed  the  gross  vveight  limit  for  limited 
quantity  packages  (mode  1). 

To  become  a  party  to  exemption  1 1472  (mode  1). 

To  become  a  party  to  exemptkxi  1 1472  (mode  1). 

To  auttKMize  on  an  emergerKy  t>asis  for  alter- 
native testing  date  for  cargo  tanks  used  for 
transportatkxi  of  various  classes  of  hazardous 
materials  (mode  1). 

Authorizes  the  transportatkni  of  certain  DOT  spec- 
ifkatkxi  cylinders  containing  propar>e.  a  Diviskni 
2.1  gas,  whk;h  Is  forbidden  for  shipment  aboard 
passenger  carrying  aircraft  (mode  2). 

To  authorize  the  transportation  of  Division  4.1  ma- 
terial In  bulk  in  DOT  Speaflcation  MC307  and 
MC312  cargo  tank  (mode  1). 

To  altow  discarded  cultures  and  stocks  of  infec- 
tkxjs  sut>star)ces  to  be  trar^sported  as  regulated 
medical  waste,  UN  3291.  subject  to  the  HMR 
packaging  standards  of  49  CFR  173.197  tv  a 
period  of  90  days  (oKXIe  1). 

To  become  a  party  to  exemptkxi  1 1588  (mode  1). 

To  become  a  party  to  exemption  1 1588  (mode  1). 
To  become  a  party  to  exemptkxi  1 1588  (mode  1). 
To  become  a  party  to  exemption  1 1588  (mode  1). 
To  become  a  party  to  exemptkxi  1 1588  (mode  1). 

To  become  a  party  to  exemptkxi  1 1588  (nwde  1). 

To  become  a  party  to  exemptkxi  11588  (mode  1). 

To  become  a  party  to  etemplkxi  1 1588  (mode  1). 

To  become  a  party  to  exemptkxi  11588  (mode  1). 

To  become  a  party  to  exemptkxi  1 1588  (mode  1). 

To  become  a  party  to  exemptkxi  1 1588  (mode  1). 
To  become  a  party  to  exemptkxi  1 1588  (mode  1). 
To  become  a  party  to  exemption  1 1588  (mode  1). 

r 

To  become  a  party  to  exemptkxi  1 1588  (mode  1). 
To  become  a  party  to  exemptkxi  1 1588  (mode  1). 


Applcatkxi  No. 


11588-P 
1158a-P 
11588-P 

11588-P 
11588-P 

11588-P 

11588-P 

11588-P 
1158ft-P 

11588-P 
11588-P 

11588-R 
11588-P 

11588-P 

11588-P 

11588-P 
11588-P 


11588-P 

11588-P 
11588-P 
11588-P 
11588-P 
11658-P 


Exemptkxi  No. 


DOT-E  11588 
DOT-E  11588 
DOT-E  11588 

DOT-E  11588 
DOT-E  11588 

DOT-E  11588 

DOT-E  11588 

DOT-E  11588 
DOT-E  11588 

DOT-E  11588 
DOT-E  11588 

DOT-E  11588 
DOT-E  11588 

DOT-E  11588 

DOT-E  11588 

DOT-E  11588 
DOT-E  11588 


DOT-E  11588 

DOT-E  11588 
DOT-E  11588 
DOT-E  11588 
DOT-E  11588 
DOT-E  11658 


Appttcant 


Applied  Recovery.  Inc.. 
Beaver  Dam.  KY. 

Biuegrass  Med-Waste. 
Inc.,  Beaver  Dam,  KY. 

Biuegrass  Med-Waste  of 
PA.  Inc..  Beaver  Dam. 
KY. 

CAL-VA,  Inc..  Chantilly. 
VA. 

City  Medcal  Wastes 
ServKes.  Hamtramck. 
Ml. 

Lakllaw  Medk:al  Serv- 
ices, Inc.,  Haverhill, 
MA. 

New  York  Environmental 
ServKes  Corporation, 
Oneonta,  NY. 

Waste  Management  of 
Ohk),  Livonia,  Ml. 

MedKO  Environmental 
Servnes,  Inc.,  Clear- 
water, FL. 

Trans  Med,  Ud., 
Ronkonkoma.  NY. 

A-1  Medical  Waste  Re- 
moval. Inc..  Staten  Is- 
land. NY. 

Stericyde.  DeerfiekJ,  IL  .. 

Med  Compliance  Serv- 
ice, Inc.,  Alt>uquefque, 
NM. 

SdkJ  Waste  Tech- 
nok>gies,  Inc.. 
Jamestxjrg,  NJ. 

Regniers  Refrigerated 
Express.  New  Castle. 
DE. 

Coast  Medial  ServKes. 
Inc..  Fair  Haven,  NJ. 

Medcal  Waste  Institute. 
Washington.  DC. 


Regulatkxi(s)  affected 


American  Type  Culture 

Collectkxi,  RockviHe, 

MD. 
Culver  Enterprises.  Inc.. 

Salisbury,  MD. 
Safety  Disposal  System. 

Inc..  Opa  Locka.  FL 
Health  Care  Incinerators. 

Fargo.  ND. 
GRP  &  Associates.  Inc.. 

Clear  Lake,  lA. 
AFR  Arbel  Fauvet  Rail, 

Douai,  France. 


49  CFR  173.134, 
173.196,  173.197. 

49  CFR  173.134. 
173.196.  173.197. 

49  CFR  173.134, 
173.196.  173.197. 

49  CFR  173.134, 
173.196.  173.197. 

49  CFR  173.134. 
173.196.  173.197. 

49  CFR  173.134. 
173.196,  173.197. 

49  CFR  173.134. 
173.196.  173.197. 

49  CFR  173.134. 

173.196.  173.197. 
49  CFR  173.134. 

173.196, 173.197. 

49  CFR  173.134, 
173.196.  173.197. 

49  CFR  173.134, 
173.196.  173.197. 

49  CFR  173.134. 

173.196.  173.197. 
49  CFR  173.134. 

173.196.  173.197. 

49  CFR  173.134. 
173.196.  173.197. 

49  CFR  173.134. 
173.196.  173.197. 

49  CFR  173.134, 
173.196,  173.197. 

49  CFR  173.134, 
173.196,  173.197. 


49  CFR  173.134, 
173.196,  173.197. 

49  CFR  173.134, 

173.196.  173.197. 
49  CFR  173.134. 

173.196.  173.197. 
49  CFR  173.134. 

173.196.  173.197. 
49  CFB  173.134. 

173.196.  173.197. 
49  CFR  1 78.245-1  (b) 


Nature  of  exemptkxi  tfiereof 


To  become  a  party  to  exemptkxi  1 1588  (mode  1). 
To  become  a  party  to  exemptkxi  1 1588  (mode  1). 
To  t>ecome  a  party  to  exemptkxi  1 1588  (mode  1). 

To  become  a  party  to  exemptkxi  1 1588  (mode  1). 
To  become  a  party  to  exemptkxi  1 1588  (mode  1). 

To  become  a  party  to  exemptkxi  1 1588  (mode  1). 

To  become  a  party  to  exemptkxi  1 1588  (mode  1). 

To  t>ecome  a  party  to  exemptkxi  1 1588  (mode  1). 
To  become  a  party  to  exemptk>i'>  1 1588  (mode  1). 

To  become  a  party  to  exemptkxi  1 1588  (mode  1). 
To  become  a  party  to  exemptkxi  1 1588  (mode  l). 

To  become  a  party  to  exemptkxi  1 1588  (mode  1). 
To  become  a  party  to  exemptkxi  1 1588  (mode  1). 

To  become  a  party  to  exemptkxi  1 1588  (mode  1). 

To  become  a  party  to  exemptkxi  11588  (mode  1). 

To  become  a  party  to  exemptkxi  1 1588  (mode  1). 

Authorizes  the  offering  and  transportatkxi  of  cer- 
tain cultures  and  stocks  of  Infectious  sut>- 
stances.  wtien  described  and  packaged  as  reg- 
ulated medcal  waste  under  the  proviskxis  of  49 
CFR  173.134  and  173.197  subject  to  the  HMR 
packaging  standwds  of  49  CFR  173.197  (mode 
1). 

To  become  a  party  to  exemptkxi  11588  (mode  1). 

To  become  a  party  to  exemptkxi  1 1588  (mode  1). 

To  become  a  party  to  exemptkxi  1 1588  (mode  1). 

To  become  a  party  to  exemptkxi  11588  (mode  1). 

To  become  a  party  to  exemptkxi  11588  (mode  1). 

To  authorize  the  emergerx:y  transportatkxi  in  com- 
merce of  certain  Diviskxi  2.1  and  2.2  gases  in 
non-DOT  spedfcatkxi  IMO  Type  5  portable 
tanks  whk*  are  comparable  to  DOT  spedfca- 
tkxi 51  except  the  tank  has  bottom  outlets 
(modes  1.2,  3). 


;mi 
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New  Exemptions— Continued 


Application  No. 

Exemption  No. 

Applicant 

R6guiation(s)  affected 

Nature  of  exemption  thereof 

11661-P 

DOT-E  11661 

AFR  Arbel  Fauvet  Rail, 
Paris,  France. 

49CFR  178.245-1  

To  authorize  the  manufacture,  mailing  and  sale  of 
non-DOT   specification    IMO   Type   5   portable 
tanks  which  conform  with  DOT  Specification  51 
except  that  aJl  openings  are  not  grouped  in  one 
location,  to  be  used  for  the  transportation  in 
commerce  of  Division  2.1  and  Division  22  ma- 
terials (modes  1.2,3). 

NEW  Exemptions 


Application  No. 


10606-N 
10704-N 

10740-N 

11151-N 

11153-N 
11284-N 

11395-N 
11401-N 

11435-N 

11459-N 
11472-N 

11476-N 
11487-N 

11513-N 


Exemption  No. 


OOT-E  10606 
DOT-E  10704 

DOT-E  10740 

DOT-E  11151 

DOT-E  11153 
DOT-E  11284 

DOT-E  11395 
DOT-E  11401 

DOT-E  1 1435 

DOT-E  11459 
DOT-E  11472 

DOT-E  11476 
DOT-E  11487 

OOT-E  11513 


Applicant 


General  Oil  Equipmerrt 
Co..  Inc.,  Tonawanda, 
NY. 

Air  Liquide  America  Cor- 
poration, (Houston,  TX. 


CSXT/BIDS.  Philadel- 
phia. PA. 


SET  EnvironmefTtal.  Inc., 
Wheeling,  IL 


SET  Environmental.  Inc., 
Wheeling,  IL 

Webb  Chemical  Service 
Corp.,  Muskegon,  Ml. 


Dart  Polymers,  Inc., 
Leoia.PA. 

Hewlett  Packard  Co., 
Santa  Clara,  CA. 


Air  Products  &  Chemi- 
cals, Inc.,  Allentown, 
PA. 


Quality  Containment  Co., 
Owensboro,  KY. 

AnDerican  Pyrotechnics 
Assoc,  et  ai,  Chester- 
town,  MD. 


Schrupp  Industries  Inc., 
Parker,  PA. 

Whittaker  Electronic  Sys- 
tems, Simi  Valley,  CA. 


Thwkol  Corp.,  Brigham 
City.  UT. 


Regulatk>n(s)  affected 


49CFR  173.119, 
173.29(c)(2). 

49CFR  173.11, 
173.12(a). 


49CFR  174.67(1),  (J) 


49  CFR  177.848(d) 


49CFR  177.848(d) 
49CFR174.67(i)  .. 

49  CFR  173.35 


49  CFR  172,  173.124, 
173.125,  174.  175, 
176,  177. 


49  CFR  173.318(a). 
176.76(h)(4). 


49  CFR  173.34.  173.302. 
173.304. 

49  CFR  177.848(0  


49  CFR  173.302(a)(1). 
173.306(f).  173.5. 

49  CFR  178.36(9)  


49  CFR  172.101 


feature  of  exemptkKi  thereof 


To  autfiorize  the  shipment  of  residue  flammable 
Ik^ukte  in  norvspecification  containers  for  cali- 
txatkjn  of  meters,  (mode  1). 

To  auttiorize  ttie  shipment  of  flammable  and  norv 
flammable  gas  aerosols  in  containers  complying 
with  DOT  SpecifKatk>n  2P  or  2Q  containers, 
(modes  1.2). 

To  auttKxize  tank  cars  containing  various  hazard- 
ous materials  to  remain  connected  during  un- 
k>ading  wittKMJt  the  physk:al  presence  of  an 
urUoader.  (mode  1). 

To  authorize  the  transportation  of  fiazardous 
waste,  classed  as  DivisKm  6.1,  Hazard  Zone  A 
material  in  combinatran  packaging  in  the  same 
transport  vehkde  with  Class  3  and  8,  DiviSKm 
4.1.  4.2.  4.3,  5.1  and  5.2.  (mode  1). 

To  authorize  the  shipment  of  lab  packs  containing 
hazardous  wastes,  classed  as  Division  4.2  and 
Class  8  in  the  same  transport  vehicle,  (mode  1 ) 

To  authorize  rail  cars  containing  certain  hazardous 
materials,  Class  8  arxl  9  to  remain  connected 
without  the  physk^al  presence  of  an  untoader. 
(mode  2). 

To  authorize  the  transportatkm  in  commerce  of 
polystrene  beads,  expandable,  Class  9,  in  reus- 
able fibeftx>ard  bulk  boxes,  (modes  1,2). 

To  autfwrize  the  transportatkxi  in  commerce  of 
unpowered  cesium  devices  classed  as  Division 
4.3  consisting  of  a  stainless-steel  cylinder,  over- 
packed  in  strong  fit)erboard  twxes.  (modes  1 ,  2, 
3,  5). 

To  authorize  tt>e  manufacture,  mark  arxJ  sale  of 
non-DOT  speafKation  portatjle  tank  designed 
and  constructed  in  accordance  with  ASME  Code 
erx^tosed  in  ISO  type  frame  for  use  in  transport- 
ing Divison  2.2  material,  (modes  1 .  3). 

To  authorize  the  manufacture,  mark  and  sale  of  a 
recovery  cylinder  (or  use  in  transporting  dam- 
aged sulfur  dioxide  cylirxlers.  (mode  1). 

To  authonze  the  transportation  in  commerce  of  py- 
rotechnic articles  classed  as  Diviskxi  1.4G  ex- 
ptostves  on  ttie  same  vehnle  and  in  the  same 
storage  area  ttiat  contain  otfier  1 .4  exptosive  ar- 
tkdes.  (mode  1). 

To  authorize  the  manufacture,  mark  and  sale  of 
hydraulc  accumulators  (or  use  in  transporting 
nitrogen.  Division  2.2.  (modes  1 .  2,  3,  5). 

To  autfKxize  the  transportation  o(  a  specially  de- 
signed bottle  assembly  equipped  with  seal  weW- 
ed  cylinder  (or  use  in  transporting  compressed 
gas  mixtures  o(  hydrogen  and  nitrogen,  Diviskvi 
2.1  and  2.2.  (modes  1,  4.  5). 

To  authorize  the  transportatkxi  cyctotetramethyle 
tetranitramine  (HMX)  dry,  Divisk>n  1.1D  contairv 
mg  less  than  10  percent  water  transported  in 
non-DOT  specification  25  lb.  plastic  bags  over- 
packed  in  21-C  or  UN  approved  container, 
(mode  1). 


AppHcatkxi  Na 


11520-N 
11531-N 
11539-N 

11545-N 

11546-N 
11548-N 

11555-N 
11560-fl 

11568-N 

11570-N 


1157»-N 


11575-N 


11579-N 


11580-N 


11585-N 
11589-N 

11595-N 


Exemptkxi  No. 


DOT-E  11520 
DOT-E  11531 
DOT-E  1 1539 

DOT-E  11545 

DOT-E  11546 
DOT-E  11548 

DOT-E  11555 

c 

DOT-E  11560 
DOT-E  11568 
DOT-E  11570 


DOT-E  11573 


DOT-E  11575 


DOT-E  11579 


DOT-E  11580 


DOT-E  11585 
DOT-E  11589 

OOT-E  11505 


ApplKant 


Albemarle  Corp..  Baton 
Rouge,  LA. 


Grand  Aire  Express,  Inc., 
Monroe,  Ml. 


C-CAM  Intematkxial 
LLC.  Sand  Springs, 
OK. 


BemzomatK,  Medina, 
NY. 


Trinity  River  Authority  of 
Texas,  Grand  Prairie, 
TX. 

Akzo  Nobel,  Chnago.  IL 


USA  Fertilizer,  Inc., 
Blackfoot,  ID. 

Trans  Continental  Air- 
lines, Inc.,  Ypsitanti,  Ml 


Equipment  &  Meter  Serv- 
ices Inc.,  Linden,  NJ. 


KYB  Corp.,  Lombard.  IL 


Cokyite  Polymers  Co., 
Buriington,  NJ. 


Chem-Nudear  Systems, 
Inc.,  Columbia,  SC. 


Dyno  Nobei  Inc.,  Sa* 
Lake  City.  UT. 


The  Columt)iana  Baler 
Co.,  Columbiana,  OH. 


Priltaman  Chemkat 
Corp..  Suffok,  VA. 

CO.ME.F  Carpenteifa 
s.r.L,  Tradate,  Italy. 


B.F.  Goodrich,  Cleve- 
land, OH. 


Regulation(s)  affected 


49  CFR  173.249(b) 


49  CFR  171.11,  172.101, 

172.204(c)(3),  173.27, 

175.30(a)(1), 

175.320(b),  part  107, 

apperxlix  B. 
49  CFR  173.315(a), 

1 78.245-1  (b). 


49  CFR  173.304(d)(iO  .... 


49  CFR  174.67(0 


49  CFR  173.211, 
173.212,  173.213. 


49  CFR  174.67(0 


49  CFR  107.  si*part  B. 

172.101. 

172.204(c)(3).  17357, 

175.30(a)(1). 
49  CFR  172J200, 

172.602,  173.242. 


49  CFR  172.200, 
172.300, 
173.306(0(2)(iii). 
173.306(f)(3)(i), 
17424,  177.817. 

49  CFR  174.67(1)4  0) 


49CFR  172.201(a)(1), 
172.203(d). 


49  CFR  177.848(e)(2) 


49  CFR  173.158  (b)(g)  4 
(h).  173.192(a), 
173.201,  173.202, 
173.203,  173.226, 
173.227,  173.336, 
173.40(a). 

49  CFR  176.67(0  4(1)  .. 


49  CFR  1 78.245-1  (b) 


49  CFR  174.67  (0,(i)& 
(k). 


Nature  of  exemption  ttiereof 


To  auttxjrize  the  one-time  shipment  of  a  partial 
k>ad  of  bromine.  Class  8.  PIH  (approximately 
754  gaikKis)  in  a  1788  galk>n  capacity  nckel- 
dad  DOT  Specification  I^AC-312  cargo  tar^ 
(mode  1). 

To  authorize  the  transportatk)n  In  commerce  of  Di- 
viskxi 1.1.  1.2.  1.3.  1.4.  exptosives  that  are  not 
permitted  for  shipment  by  air  or  are  In  quantities 
greater  than  those  authonzed.  (modes  4,  5). 

To  autfiorize  tfte  manufacture,  mark  and  sale  of 
norvOOT  specifkation  IMO  Type  5  portat)*e 
tanks  to  be  used  (or  the  transportatran  in  com- 
merce of  Diviskxi  2.1.  2.2,  and  2.3  materials, 
(modes  1,2,  3). 

To  authorize  the  transportatkxi  in  commerce  of  a 
DOT  Specifk»tkxi  2Q  canister  vinth  a  butar>e 
propane  mixture,  with  a  vapor  pressure  o(  55 
psig  maximum  at  70  degrees  F.  (modes  1.  2.  4). 

To  authorize  rail  cars  to  remain  corrected  during 
ttie  unkiading  process  witfKXJt  ttie  physical  pres- 
ence o(  an  unk>ader  (mode  2). 

To  autfKXize  ttie  transportatkxi  In  commerce  of 
various  solkl  hazardous  materials  in  conv 
pressed  gas  type  cylinders  except  hx  specifca- 
tkxi  8  and  3HT  type,  (mode  1). 

To  auttKXlze  rail  cars  to  remain  connected  during 
unk>ading  of  sulfuric  add,  Class  8  without  ttie 
physnal  preserx^e  ol  an  unk)ader.  (mode  2). 

To  auttKXize  the  transportatkxi  in  commerce  of  Di- 
viskxi 1  expkisives  and  ammunition  presently 
fortMdden  or  in  quantities  greater  than  ttiose  au- 
thorized, (mode  4). 

To  auttKXize  ttie  transportatkxi  of  a  norvDOT 
spedfnatxxi  devwe  known  as  a  meter  prover  kx 
use  in  caHtxatxxi  of  various  hazardous  mate- 
rials, (mode  1). 

To  authorize  ttie  manufacture,  mark  and  sale  of 
certain  sfiock  absortjers,  starts,  and  sfiock  ab- 
sort)er  cartridges,  kx  transportatkxi  in  com- 
merce as  accumulators  to  be  shipped  without 
required  labels,  markings  or  shipping  papers. 
(rTKxtesl.2.  3.  4.  5). 

To  authorize  tank  cars  containing  vinyl  chkxide, 
Diviskxi  2.1.  to  remain  connected  during  untoad- 
ing  without  the  ptiyscal  presence  of  an 
unk>ader.  (mode  2). 

To  auttiorize  the  transportatkxi  of  tow-level  radto- 
active  material  with  shipping  papers  whk:h  devi- 
ate from  ttie  requirements  of  49  CFR.  (modes  1, 
2.  3.  4,  5). 

To  auttKXize  the  transportatkxi  in  commerce  of  Di- 
viskxi 1  material  and  Class  8  material  in  the 
same  norvOOT  spedfk»tkxi  compartmented  ve- 
hcles.  (riKXle  1). 

To  authorize  the  manufacture,  mark  and  sale  of 
non-DOT  spedfKatkxi  stainless  steel  cylinders 
conforming  to  DOT  4BW  wekjed  steel  cylinder 
for  use  in  transporting  certain  hazardous  mate- 
rials, (modes  1 ,  2,  3.  4.  5). 

To  authorize  tank  cars  to  remain  conneded  during 
untoading  of  chkxine  writhout  ttie  ptiysk:al  pres- 
ence of  an  untoader.  (mode  2). 

To  authorize  ttie  transportation  in  commerce  of 
norvOOT  specffk:atkxi  steel  portable  tank 
mounted  in  an  ISO  frame  kx  use  o(  transporting 
Diviskxi  2.2  and  2.2  material,  (rrxxles  1 ,  2,  3). 

To  auttKXize  ran  cars  to  remair^  conneded  during 
unloading  of  cartxxi  disulfkJe,  Class  3,  without 
the  physxal  preserKa  ct  an  untoader.  (nxxte  2). 
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New  Exemptions— Continued 


Application  No. 


11S96-N 


11600-N 


11601-N 


11602-N 


Exemption  No. 


DOT-E  11596 
DOT-E  11600 
DOT-E  11601 
DOT-E1 1602 


11604-N 


11607-N 


11624-N 


11634-N 


11644-N 


7964-N 


DOT-E  11604 


DOT-E  11607 


DOT-E  11824 


DOT-E  11634 


DOT-E  11644 


Applicant 


DOTE-E116S7 


Matheson  Gas  Products, 
Secaucus,  NJ. 

Strombecker  Corpora- 
tion, Chicago.  IL 

Hampton  &  Branchville 

RR  Co.  Inc.  Hampton. 

SC. 
The  American  Aluminum 

Association,  et  al, 

Cleveland,  OH. 


G.R.P.  Trasporti 
Ferroviari  SJ^  Switzer- 
land. 


Degussa  Corporation, 
Ridgefield  Park.  NJ. 


LakJtaw  Environmental 
Services.  Inc..  Colum- 
bia, SC. 


Avon  Products,  Inc., 
YorKNY. 


United  Stales  Can  Com- 
pany, Elgin,  II. 


Air  Products  &  Chemi- 
cals. Inc..  AJIenlown. 
PA. 


Regulation(s)  affected 


49  CFR  173.314 


49CFR  172.101 


49  CFR  174.85  {C)& 
(d)(2). 

49  CFR  172.101, 
172.301(c).  17322a. 
173.241,  173.242.  ^>- 
pendix  B  to  part  107. 


49  CFR  1 78.246-1  (b) 


49  CFR  173.32C(i) 


Nature  of  exemptk>n  thereof 


49  CFR  173.173(b)(2)  ... 


49CFR173.24a(a)(3) 


49  CFR  173.1200(a)(8), 
173.304(e), 
173.306(a),  178.33a 


49  CFR  173  301(d)(2). 
173.302(a)(3). 


To  authorize  the  transportatxm  in  commerce  of  hy- 
drogen sulfide  german  contair)ed  In  IMO/IMDG 
approve  contair>ers.  (modes  1 ,  3). 

To  auttrorize  the  transportation  in  commerce  of  toy 
caps  as  ORM-D  consumer  commodity  instead 
of  Division  1 .4S.  (modes  1 ,  2.  3.  4). 

To  authonze  the  transportation  of  rail  cars  contairv 
ir)g  certain  hazardous  materials  without  space 
cars  in  required  sequerx^.  (mode  2). 

To  authonze  tfw  transportation  in  commerce  of 
sift-proof  bulk  packagings  comparable  to  tfiose 
descritjed  in  Section  173.240  and  SP  B54  lor 
the  shipment  of  aluminum  processing  by  prod- 
ucts, including  drosses  arxj  spent  potliner. 
(modes  1,2,3). 

To  authorize  ttie  transportatkyi  in  commerce  of 
IMO  Type  5  portable  tanks  equipped  with  bot- 
tom outlets  similar  to  DOT  SpecifKatkxi  51 ,  ex- 
cept tor  kx:atkxi  of  openings  for  use  in  trans- 
porting Division  2.2  material,  (modes  1 ,  2.  3). 

To  auttxxize  transportatkKi  in  commerce  of 
disodium  tetrasulfkJe,  Class  8.  (corrosive  solkf) 
in  IMO  Type  1  tanks  of  5000  liters  capacity 
which  are  toaded  to  a  tilling  density  less  ttian 
80%  by  volume,  (modes  1 ,  2,  3). 

To  autfKxize  ttie  transportatkxi  in  commerce  of 
househoW  hazardous  waste  klentified  as  paint 
or  paint  related  material.  Class  3  material,  in 
quantities  greater  ttian  those  presently  autfior- 
ized.  (mode  1). 

To  authonze  the  fransporabon  in  commerce  of 
materials  classed  as  ORM-0  consumer  conv 
modities  wittxxit  inner  packagings  t>eing  packed, 
sectjred  and  cushioned  to  control  tt>eir  move- 
ment within  ttie  outer  packaging,  (modes  1 ,  2). 

To  authorize  ttie  transportatkxi  in  commerce  of  a 
non-DOT  speoficatxxi  three-piece  inside  metal 
container  with  wekled  side  seam  and  dout)ie 
seamed  ends  comparable  to  DOT-SpeafKation 
2Q  for  use  in  transporting  R-134a  (1,  1,  2 
tetrafkxxoettiane).  (modes  1.  2,  3,  4). 

Authonzes  ttie  shipment  of  nonflammable  gases  in 
mantfoWed  DOT  Specifk^atkxi  3A2400, 
3AA2400  or  3AAX2400  cylinders,  (mode  2). 


EMERGENCY  EXEMPTIONS 


AppicaKon  No. 

ExemplionNo. 

Applicant 

Regulatk)n(s)  affected 

Nature  of  exemptkNi  thereof 

EE4453-X 

tX)T-E4453 

Mine  E(|uipment  &  Mill 

49  CFR  172.101,  173.62. 

Authorizes  the  use  of  a  non-OOT  spedficatkxi 

Supply  Company, 

176.415.  176.83.  Cd- 

bu«(.    hopper-type   tank   for   transportation   of 

Dawson  Springs.  KY. 

umn(8C). 

blasting  agent,  n.o.s.  or  ammonium  nitrate-fuel 
oil  mixtures,  (modes  1 .  2.  3). 

EES451-P 

DOT-E  8461 

Rockwell  Intemationd 

48  CFR  173.3,  173.54. 

Authonzes  the  transport  of  not  more  thw  25 

Corporation,  Canoga 

173.60.  174.3.  175.3. 

grams  of  Division  1.1  materials  and  pyrotechnic 

PaiKCA. 

177.801. 

materials  in  a  special  shipping  container, 
(modes  1.2.  4). 

EE8451-P 

DOT-E  8451 

General  Electnc  Com- 

49 CFR  173.3.  173.54. 

Autfwrizes  the  transport  of  not  more  ihwi  25 

pany,  Cmdnnali,  OH. 

173.80,  174.3,  175.3, 
177J01. 

grams  of  Diviskxi  1.1  materials  and  pyrotechnic 
materials  in  a  special  shipping  container, 
(modes  1,2.4). 

EE8S64-X 

DOT-€8664 

H«op  Energy.  Ina.  Lis- 

49 CFR  173.114a. 

Authorizes  the  transport  of  propettwit  expkmves 

bon.  OH. 

173.154.  173.93. 

and  blasting  agents  m  DOT  SpeolKatkxi  MC- 
306.  MC-307.  and  MC-312  cargo  tanks, 
(modes  1.3). 

EE9741-P 

DOT-E  9741 

Intematkxial  Trade  Pwt- 
ners.  Inc.,  Medtoy,  FL 

49  CFR  173.260(a)(3).... 

AiM>orizes  the  shipment  of  batteries  patotized  and 
shipped  as  a  unit  without  means  of  protectwn 
from  any  superimposed  weight  (modes  1.  2.  3). 

EMERGENCY  EXEMPTIONS— Continued 


Appllcatmn  No. 


EE  10818-P 

EE  10996-P 
EE11490-X 


EE  1151(X-X 

EE  11512-X 
EE  11586-P 
EE1158ft-P 

EE11588-P 

EE11588-P 

EEn588-P 

EE11628-X 
EE1162»-N 

EE11630-N 
EE11637-N 
EE11639-N 


EE11640-N 


ExemptkNi  No. 


DOT-E  10818 

DOT-E  10996 
DOT-E  11490 


DOT-E  11510 

DOT-E  11512 
DOT-E  11588 
DOT-E  11588 

DOT-E  11588 

DOT-E  11588 

DOT-E  11588 

DOT-E  11628 
DOT-E  11629 

DOT-E  11630 
DOT-E  11637 
DOT-E  11639 


DOT-€  11640 


Applk:ant 


T.J.  Egan  Waste  Sys- 
tems, Bloomfiekj,  NJ. 


Vuk»n  Systems,  Inc., 
Cok>rado  Springs,  CO. 

Lockheed  Martin,  Prince- 
ton, NJ. 


McCall  &  WikJemess  Air 
Taxi.  Inc..  McCall,  ID. 


Alaska  Eskimo  Whaling 

Commission  (AEWC), 

Barrow.  AK. 
New  York  Environmental 

Services  Corporatk>n, 

Oneonta,  NY. 
CAL-VA.  Inc..  Chantilly, 

VA. 


City  MedKal  Wastes 
Servces.  HamtranKk. 
Ml. 


Lakjiaw  Medial  Serv- 
k»s,  Inc.,  Haverhill, 
MA. 


Trans  Med,  Ltd., 
Ronkonkoma,  NY. 


SOS  Gases  Inc., 
Kearney,  NJ. 

Department  of  Defense, 
FiMs  Church,  VA. 


ICA.  Steel  Chemicais. 
Lamont,  IL. 


Spraytech,  Inc.,  Wichita, 
KS. 


ConsoMated  Rail  Corp.. 
Philadelphia.  PA. 


OonsoMated  Rail  Corp., 
Philadelphia,  PA. 


Regulatk>n(s)  affected 


49  CFR  173.197 


49  CFR  173  Subpart  C  . 

49  CFR  106.  107,  171- 
180. 


49  CFR  107.103. 
107.113,  107.115(b) 
(1)  4  (2). 

49  CFR  172.101,  Col- 
umn (9B).  175.30. 

49  CFR  173.134, 
173.196,  173.197. 

49  CFR  173.134. 
173.196.  173.197. 


49  CFR  173.134. 
173.196.  173.197. 


49  CFR  173.134, 
173.196,  173.197. 


49  CFR  173.134, 
173.196,  173.197. 


49  CFR  123 


49  CFR  106. 107. 171- 
180. 


49  CFR? 


48  CFR  178.320(a) 


49  CFR  173.29(a), 
173.31(a),  174.3. 


49  CFR  173.28(a), 
173.31(a),  174.3. 
179.100-6(8). 


Nature  of  exemption  thereof 


Authorizes  the  use  of  non-DOT  spedficatkxi  roll- 
off  steel  shuttles  as  outer  packagings  for  the 
transportatkxi  of  regulated  medk:al  waste  in 
dual  packagings.  (mode  l). 

To  become  a  party  to  exemption  1 0996  (modes  1 , 
2). 

Authorizes  the  one-time  transportatkxi  of 
methylhydrazined.  Class  8  material,  in  DOT 
Specifk»tion  110A500W  multi-unit  tank  car 
tanks  whk:h  are  not  fitted  with  a  pressure  relief 
devKe  and  Class  8  in  DOT-specifk^ation 
110A500W  multi-unit  tank  cars  not  equipped 
with  pressure  relief  devk;es.  (modes  1,3). 

Authorizes  the  transportation  of  certain  DOT  spec- 
ifk:atk)n  cylinders  containing  propane,  a  Diviskxi 
2.1  gas,  whch  is  tortxdden  for  shipment  aboard 
passenger  carrying  aircraft,  (mode  2). 

Authorizes  the  transportation  ol  approximately  150 
pounds  of  black  powder.  Diviskxi  1.1D,  t>y  cargo 
aircraft  only,  (mode  4). 

To  become  a  party  to  exemptkxi  11588  (mode  1). 


To  attow  discarded  cultures  and  stocks  of  infec- 
tk}us  substances  to  be  transported  as  regulated 
medk^al  waste,  UN  3291.  subject  to  the  HMR 
packaging  standards  of  49  CFR  173.197  for  a 
period  of  90  days,  (mode  1). 

To  alk>w  discarded  cultures  and  stocks  of  infec- 
tkxis  substances  to  be  transported  as  regulated 
medk^al  waste,  UN  3291,  subject  to  the  HMR 
packaging  standards  of  49  CFR  173.197  for  a 
period  of  90  days,  (mode  1). 

To  alk>w  discarded  cultures  and  stocks  of  infec- 
tk>us  substances  to  be  transported  as  regulated 
medKal  waste,  UN  3291.  subject  to  the  HMR 
packaging  standards  of  49  CFR  173.197  for  a 
perfod  of  90  days,  (mode  1). 

Authorizes  the  offering  and  transportatkxi  of  cer- 
tain cultures  and  stocks  of  infectkxjs  sub- 
stances, when  described  and  packaged  as  reg- 
ulated mednal  waste  under  the  proviskxis  of  49 
CFR  173.197  for  a  period  of  90  days,  (mode  1). 

To  authorize  the  emergency  toading  of  oxygen 
gas  from  a  non-DOT  spedficatkxi  cargo  tank  at 
the  pier,  (mode  3). 

To  authorize  the  emergency  transportatkxi  of  com- 
merce of  certain  simulators  ttiat  have  a  history 
of  outgassing  hydrogen  due  to  a  reactkxi  be- 
tween the  magnasium  based  pyrotecfmc  com- 
pounds and  internal  moisture,  (mode  1). 

Te  authorize  ttie  emergency  transportatkxi  of  chto- 
rine  ton  cyinders  containing  residue  with  an 
emergency  "B"  kit  applied  to  fuabte  plug,  (mode 
4). 

To  authorize  ttie  emergency  manufacture,  martc 
and  sale  of  MC-306  tanks  without  required  "LT 
stamp  tor  use  in  transporting  resm  solutkxi. 
Class  3.  (mode  1). 

To  auttKxize  the  one-time  transportatkxi  of  a 
DOT-Specitcaikyi  105A500W  tank  car  meeting 
aR  DOT  specifkatkxi  requirements  except  that 
ttie  tar*  car  has  jacket,  sin.  coupler  require- 
ments except  that  the  tank  car  has  jacket,  siH. 
coupler,  and  safety  appliance  damage,  (mode 
2). 

To  auttKwize  the  emergency  one-time  transpor- 
takon  of  a  DOT-Speofkalkxi  105A500W  tank 
car  meeting  al  DOT  specHnatkxi  requirement 
except  that  ttie  tank  car  has  a  wfieel  score  ap- 
proximately 6"  kxig  W  deep,  (mode  2). 
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Emergency  Exemptions— Continued 


Application  No. 


EE11641-N 


EE11643-N 


Exemption  No. 


DOT-E  11641 


OOT-E  11642 


EE  11650-X 

EE  11651-N 

EE  11665-N 
EE  11656-N 

EE  11658-N 


EE  11658-N 


EE  11660-N 


EE  11661-X 


EE11674-N 


EE  11675-N 


EE11676-N 


EE  11683-N 
EE11684-N 


DOT-E  11650 

OOT-E  11651 

DOT-E  11665 
DOT-E  11656 

DOT-E  11658 


DOT-E  11658 


DOT-E  11660 


DOT-E  11661 


DOT-E  11674 


DOT-E  11675 


DOT-E  11676 


DOT-E  11683 
DOT-E  11684 


IMI 


Applicant 


Sun  Co.,  Inc.,  Philadel- 
phia. PA. 


Maingas,  Inc.,  Fairfield. 
MA. 


Morton  international, 
Ogden,  UT. 


Bayer  Corp.,  Pittstxjrgh, 
PA. 


An>erictiem  Co.,  Hous- 
ton. TX 

Union  Pacific  RR  Co., 
Omaha.  NE. 


AFR  (Art>el  Fauvet  Rail). 
59500  Douai,  FR. 


AFR  Art>el  Fauvet  Rait, 
Douai.  France. 


Olsen  Tudcpointing  Co., 
RoNings  Meadows,  IL 


AFR  Art>ei  Fauvet  Rail, 
Paris,  France. 


Olin  Corp.,  Norwafc.  CT 


Union  Pacific  Railroad 
Co..  Omaha.  NE. 


Vulcan  Chemtcais  Bir- 
mingham, AL 


Clear  Hart)ors  Envirorv 
mental,  Braintree,  MA. 

Conrai  Corp.,  Phia.,  PA 


Regulation(s)  affected 


49CFR  174.6700, 
174.9(b). 


49  CFR  174.67(k).  174.9 


49CFR  178.65-9 

49  CFR  173.241(b)  

49  CFR  174.9 

49  CFR  123 

49  CFR  1 78.245-1  (b)  .... 


49  CFR  1 78.245-1  (b)  .... 


49  CFR  173.242 


49  CFR  178.245-1 


49  CFR  173.29(C)(2), 
179.102(2). 


49  CFR  107.  171-180. 
Pads  106. 


49  CFR  173.24(b), 
173.31(a),  179.100- 
12(c),  19.100-13. 


49  CFR  17a31(a)(15) 


49  CFR  173.31 


Nature  of  exemption  thereof 


To  auttK>rize  the  transportation  ol  a  DOT  Speci- 
fication 111A100WI  tank  car,  with  detective  Inte- 
rior heater  coils,  to  rernain  capped  to  prevent 
leaicage  wtiile  m  transportation,  (mode  2). 

To  autt>ohze  the  offer  of  a  DOT  Specification 
112T340W  tank  car.  ACFX  1743.  meeting  all 
DOT  specification  requirements  except  that  the 
liquid  Une  valve  is  defective.  The  liquid  line  is 
piuged  to  prevent  the  release  of  any  residue  of 
product,  (mode  2). 

To  authonze  the  emergerx:y  transportation  in  com- 
merce of  non-DOT  spedfican  non-refillable  cyl- 
inders charged  with  pyrotechnic  initiating  device 
classed  as  igniters,  Division  1.4G.  (modes  1.  2. 
3.4). 

To  auttiohze  ttie  transportation  in  commerce  of 
self-heating  solid,  organic,  Division  4.2  material 
in  norvDOT  specification  sift-proof  cargo  tanks. 
(mode  1). 

To  auttvxize  tf>e  transportation  In  commerce  of  a 
empty  tank  with  defective  heater  coils  (PSPX 
517)  last  contained  Qass  8  material  (mode  2). 

To  autttorize  the  emergency  transportation  in  com- 
merce of  tank  car  containing  anhydrous  amnfx>- 
nia.  liquefied.  Division  2.2  with  torn  jacket  arxf 
insulation,  (mode  2). 

To  authonze  the  emergency  transportation  in  conv 
merce  of  certain  Division  2.1  and  22  gases  in 
norvOOT  specification  IMO  Type  5  portable 
tanks  which  are  comparable  to  DOT  specifica- 
tion 51  except  tfte  tank  has  bottom  outlets, 
(modes  1,2,3). 

To  autfwrize  the  emergerx^y  transportation  in  com- 
merce of  certain  Diviskxi  2.1  and  2.2  gases  In 
non-DOT  speafication  IMO  Type  5  portable 
tanks  whch  are  comparatile  to  DOT  specifica- 
tion 51  except  tfie  tank  has  bottom  outlets, 
(modes  1,2,  3). 

To  auttiorize  the  emergerKy  transportation  of  two 
flat  bed  trucks  with  attached  hydrochtoric  acid 
solution  tanks  equipped  with  specialty  designed 
Kner  arxj  pressure  tested  at  1(X)  psi.  (nxxle  1). 

To  authonze  an  emergerKy  exemption  to  manu- 
factiire,  mark,  arxl  sell  certain  norvDOT  speci- 
ficatk>n  steel  portable  tanks  permanently  fitted 
within  an  ISO  frame  for  tfie  transportatnn  of 
certain  liquefied  and  norvflammable  rafrigeranl 
gases,  (modes  1, 2,  3). 

To  authorize  ttie  emergency  trar^sportation  in  com- 
merce of  a  chkxine  filled  tank  car  DOT  Speci- 
fication 105A500W  with  a  defective  safety  valve 
equipped  with  a  "C"  kit  capping  devce.  (nxxle 
2). 

To  authorize  ttw  emergertcy  transportation  of  the 
specially  modified  Olympic  Torch  Relay  Caul- 
dron Car  (Torch  Car)  containing  a  Divison  2.1 
material,  (mode  2). 

To  authorize  the  transportatnn  of  a  DOT  Speci- 
fication 105A50W  tank  car,  containing  the  resi- 
due of  a  Division  2.3  material,  meeting  all  DOT 
requirements  except  that  the  tank  car  has  a  de- 
fective safely  relief  valve  with  a  "C"  tot  attached, 
(mode  2). 

To  authorize  the  transportation  of  rail  cars  with  de- 
tective pressure  relief  device  previously  contain 
Class  3  material  (mode  2). 

To  authorize  Vne  transportatfon  of  rail 
(mode  2). 


EMERGEf^Y  EXEMPTIONS— Continued 

Applk:ation  No. 

Exemptfon  Ho. 

Applcant 

Reguiatk>n(s)  affected 

Nature  of  exemptxxi  thereof 

EE  IIRaS-N 

DOT-E  11685 

American  Pyrotechnics 
Association,  Chester- 

49  CFR  173.54,  173.56 

To  allow  the  llmled  shipment  of  approved  fire- 
works devices  classed  as  1.4G  or  1.3G  expto- 

town.  MD. 

- 

sives  ttwd  have  an  approved  electric  match  (ig- 
niter) attached  to  the  device 
(mode  1). 

EE11685-P 

DOT-E  IIRaS 

Remote  Effects  Systems, 
Inc.,  Prior  Lake,  MN. 

49  CFR  173.54,  173.56 

To  become  a  party  to  exemptkMi  11685 
(model). 

EE11685-P 

DOT-E  11685 

Banner  Fireworks  Dis- 
play, Inc.,  Zimmerman, 
MN 

49  CFR  173.54,  173.56 

To  become  a  party  to  exentptkvi  11685 
(mode  1). 

EE  iies-s-p 

DOT-E  11685 

Natfonal  Fireworks  Asso- 
ciatkxi.  Inc.,  Harris- 
burg.  PA. 

49  CFR  173.54,  173.56 

To  become  a  party  to  exemptkm  1168,'> 
(mode  1). 

EE11689-N 

DOT-E  11689 

Chem  Tech  Systems, 
Los  Angeles,  CA. 

49  CFR  173.227 

To  auttiorize  the  emergency  one  time  transpor- 
tatkm  of  one  UN1H2  dmm  of  RQ  Waste  Sulfur 
Trioxkle.  Uninhibited.  Class  8.  overpacked  in  a 
600  gallon  salvage  drum  filled  with  vermKuUte 
(model). 

EE  11703-N 

DOT-E  11703 

Walter  Kidde.  Mebone. 

49  CFR  171.2(c), 

To  authorize  the  manufacture,  marking  and  sale  of 

NC. 

172.301(h),  178.65. 

non-Dot  specifications  cylinders  comparable  to 
DOT  Speaflcaton  39  for  shipment  o(  certain 
gases  (mode  1). 

EE  11705-N 

DOT-E  11705 

Phone-Poulenc  Inc.. 
Shelton,  CT. 

49  CFR  179.13 

To  authorize  the  emergency  one-time  transpor- 
tation of  a  kiaded  tank  car  tfiat  is  not  in  accord- 
ance with  the  maximum  aUowable  gross  weight 
requirement  of  49  CFR  179.13  (mode  1). 

EE  11712-N 

DOT-E  11712 

Chemstam,  Houston,  TX 

49  CFR  179.13 

To  authorize  tfte  transportation  in  commerce  of  a 
DOT  specification  111A100W  tank  car,  contain- 

ing sulfur,  a  Class  9  material,  overtoaded  by 

4(XX)  pounds,  to  be  offered  for  transportatkxi 

and  to  proceed  to  destination  (mode  2). 

EE11713-N 

DOT-E  11713 

CSX  Transpoftatk)n.  Inc., 

49  CFR  173.29(a), 

To  autfK>rize  the  emergency  transportatkxi  of  a 

Jacksonville.  FL 

173.31(a).  174.3, 
174.50(a). 

DOT  Specification  1 11 A100W5  tank  car  contain- 
ing a  Class  8  material  (mode  2). 

Withdrawal  Exemptions 


ApplKatkm  No. 

Applicant 

Regulatk>n(8) 
affected 

Nature  of  exemption  thereof 

3126-X 

Hercules,  Inc.,  Wilmington. 

49  CFR  173.62.  177.821. 

Authorizes  the  transport  of  Class  A  exptosives  in  DOT  Spec- 

DE. 

177«>?(b).  177.835(k). 

ificatkxi  5  metal  drums,  or  in  DOT  Spedficatkx)  42B  alu- 
minum drums,  (mode  1). 

4453-X 

Austin  Powder  Company, 

49  CFR  172.101.  173.62. 

AuttKXizes  the  use  of  a  non-DOT  specification  bulk,  hopper- 

Cleveland.  OH. 

176.415,  176.83,  Cokimn 

type  tank  for  transportatkxi  of  blasting  agent,  n.o.s.  or  am- 

(8C). 

monium  nitrate-fuel  oil  mixtures,  (modes  1 .  2.  3). 

4850-X 

Austin  Powder  Company, 

49  CFR  173.56(b)(1> 

Authorizes  the  shipment  ol  flexitile  linear  sliaped  charges, 
metal  dad,  in  100*  lengths,  containing  not  more  than  50 

Cleveiand,  OH. 

grams  per  linear  foot  of  a  high  expktsive  (modes  1 .  2,  3, 
4). 
Authorizes  the  use  of  a  specially  designed  kettle  drum  type 

5112-X 

Austin  Powder  Company. 

49  CFR  173.62(a). 

Cleveland,  OH. 

177.834(L)(1),  177.835(k). 

ahiminum  container  for  transportatkxi  of  a  Class  A  expto- 
sive.  (mode  l). 

5243-X 

49  CFR  173.103(a). 

Authorizes  the  modificatnn  of  DOT  spedficatxxi  packaging 

Cleveland,  OH. 

173.66(g)(1).  177.835(g). 

for  transportatnn  of  Oass  C  or  Class  A  exptosives. 
(modes  1  2.  3). 

661 4-X 

ANied  Universal  Corporatnn, 

49  CFR  173.202.  173503  

Authorizes  tfie  use  of  non-OOT  specificatkxi  pofyethytene 

Miami.  FL 

bottles,  packed  inside  a  high  density  polyethylene  box  tor 
transportabon  of  certain  conx>sn^e  liquids,  (mode  1). 

6724-X 

U.S.  Department  of  Defense, 

49  CFR  172.101.  173.89. 

Auttnrizes  the  transport  of  caseless  ammunitnn  in  an  inskte 

Fans  Church,  VA. 

175.3. 

fitiertxiard  box  with  egg  crate  separations  arxJ  overpacked 
in  a  non-OOT  spedficatian  strong  wooden  box.  (modes  1. 
4). 
Authorizes  the  use  of  a  Dot  Spedficatnn  106A500-X  muHi- 

e922-X 

Great  Lakes  Chemical  Cor- 

49 CFR  173.314(c),  179.300- 

poratnn,  El  Dorado,  AR. 

15. 

unit  tank  car  tank,  tor  shpment  of  certain  compressed 

^ 

gases,  (modes  1 .  2,  3). 

7097-X 

Plant  Products  Corporatkxi, 
Vero  Beach.  FL 

49  CFR  173.377(f)  .„ 

Authorizes  the  shpment  of  dry  mixtures  of  parathkxi  and 
tetraethyl  dithto  pyrophosphate  fiom  specificatnn  packag- 

ing requirements,  (mode  1 ). 

7247-X 

U.S.  Department  of  Defense, 

49  CFR  146.29-1 1(C)(19), 

Auttnrizes  the  use  of  non-DOT  specificatnn  portable  tanks 

FaHs  Church.  VA. 

146.29-75(b)(2). 

for  shipment  of  certain  nonflammable  gases,  (nxxte  3). 
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Application  No. 


8208-X 
8256-X 

8451 -X 
8489-X 
8978-X 

o9U9  X 


9190-P 
10001-X 


10085-X 
10094-X 
10094-X 
10096-X 
10102-X 

10227-X 

10232-P 
10242-P 


10360-P 
10453-X 


1057CM> 
10778-N 


10917-X 

11031-P 
11031-P 
11031-P 
11031-P 
11031-P 


Applicant 


Jet  Propulsion  Laboratory, 

Pasadena,  CA. 
E.I.  du  Pont  de  Nemours  & 

Company,  Inc..  Wilmington, 

DE. 

TRW  Vehicle  Safety  Systems, 
Inc.,  CXteen  Creek,  AZ. 

FMC  Corporation.  Carteret, 
NJ. 

Battery  Englneeririg,  Inc.. 
HydePaiKMA. 


Scott  Aviabon  Oiv.  o(  Figgie 
International,  Inc.,  Larv 
caster.  NY. 
Olin  Corporation.  Downey,  CA 
LJnweW,  Lincoln,  NE  


E.I.  du  Pont  de  Nemours  & 
Company,  Inc.,  Wilmington, 
DE. 

Air  Products  &  Cttemicais. 
Inc..  AJIentowm.  PA. 

Air  Products,  Allerrtown,  PA  .. 


Energia  Y  Industrias 

Aragonesas,  S.A..  Mac^id, 

Spain. 
ENPAC  Corporation,  Jacksorv 

viHe,  FL. 


Caire.  Inc.,  Btoomington,  MN 


Aerosol  Systems,  Macedonia, 

OH. 
ENPAC  Corporation,  Jacfcson- 

viNe,  FL 


Zeneca.  Inc.,  Wilmington,  DE 
E.I.  du  Porrt  de  Nemours  & 

Company.  Inc.,  Wilmington. 

DE. 

A«)ax,  Inc.,  Hottaid,  Ml 

Liquid  Cartwnic  Speciatty  Gas 

Corporation,  Chicago,  IL 

Eagte-Pictier  Industries,  Inc., 
Joplin.  MO. 

Weyertiaeusar  Company,  Ta- 

coma,  WA. 
Stone  Forest  Industries,  Inc., 

Grants  Pass.  OR. 
Oregon  Tnx:fcing  Associalion, 

Inc.,  Roseburg,  OR. 
Boise  Cascade  Corporation, 

Boise,  ID. 
Timber  Products  Trucking, 

Ina,  Central  Point.  OR. 


Regulation(s) 
affected 


49CFR  173.145,  173.276, 

173.336. 
49  CFR  173.273(a)(4),  174.3, 

179.102-16,  179.202-13. 


49  CFR  173.3,  173.54. 

173.60,  174.3,  175.3, 

177.801. 
49  CFR  173.154,  173.182, 

173.217,  173.245b. 

49  CFR  172.101,  175.3  .... 


49  CFR  173.154,  175.3, 
175.85.  Part  172.  Subpart 
C,  Sutipart  D.  E. 
49  CFR  173.101.  177.821(c) 
49  CFR  173.316,  173.320  .... 


49  CFR  173.3(a),  173.384, 
177.841(b). 

49  CFR  173.154(a)(17) 


49  CFR  173.154(a)(17) 


49  CFR  173.163 


49  CFR  173.3(C) 


49  CFR  173.316,  175.3, 
178.57(8)(b).  178.57-2, 
178.57-8(c). 

49  CFR  173.304 


49  CFR  1 73,  Subparts  D,  E. 
F.H. 


49  CFR  173.346.... 
49  CFR  173.300(1) 

49  CFR  173.245(b) 
49  CFR  173.34(15) 


49  CFR  172.101,  172.301. 
172.400,  173.212,  173.213. 

49  CFR  Part  173,  Subpart  F  .. 

49  CFR  Part  173,  Subpart  F  .. 

49  CFR  Part  173.  Subpart  F  .. 

49  CFR  Part  173,  Subpart  F  .. 

49  CFR  Part  173,  Subpart  F  .. 


Nature  of  exemption  thereof 


AuttHXizes  the  shipment  of  liquid  propellant  samples,  frozen, 
in  non-DOT  specification  plywood  txjxes.  (mode  1). 

Authorizes  the  shipment  of  stabilized  sulfur  tnoxide  in  DOT 
Specification  105A100W  and  111A100W2  tank  cars 
equipped  with  standpipe  electrical  heaters  and  a  modified 
safety  relief  device,  (mode  2). 

Authorizes  the  transport  of  not  more  than  25  grams  of  high 
explosives  and  pyrotechnic  materials  in  a  special  shipping 
container,  (modes  1.  2,  4). 

Authorizes  the  shipment  of  certain  oxidizers  arxJ  a  corrosive 
material  in  a  non-DOT  specification  nonreusafjle,  collaps- 
ible, flexible  disposatile  bulk  bag.  (modes  1 .  2,  3). 

AuttKxizes  the  transport  of  lithium  cells  containing  more  tfian 
12,  but  not  more  than  50.  grams  of  lithium  metal  in  non- 
DOT  specifk:atk>n,  non-reusable,  open  head,  steel  drums, 
(modes  1,2,3,4). 

Authonzes  the  transport  of  emergency  oxygen  generators 
without  marking,  labeling,  shipping  papers  or  specifk:ation 
packaging,  (modes  1 .  2,  3,  4). 

To  become  a  party  to  exemption  9190  (mode  1). 

Authonzes  the  transport  of  argon  containing  up  to  10  per- 
cent oxygen  as  a  refrigerated  liquid  in  DOT  Speciricatk>n 
4L  cylinder,  (mode  1). 

Authorizes  tt>e  shipment  of  morKx:hk>racetone,  inhibited,  in  a 
IX3T  Specifk:atk>n  MC-d12  cargo  tank  with  no  bottom 
outlets,  (mode  1). 

Authorizes  the  transportatk>n  of  ammonium  nitrate  solution 
in  DOT  SpecifKatk)n  111A100W1  lined  and  insulated  tank 
car  tanks,  (mode  2). 

Authonzes  the  transportatkxi  of  amnfK>nium  nitrate  solutkxi 
in  DOT  SpecifKatnn  IllalOOWl  lined  and  insulated  tank 
car  tanks,  (mode  2). 

Authorizes  the  use  of  norvCXDT  specificatkm  multi-wall,  plas- 
tic lined  paper  bags,  palletized  and  shrink  wrapped  in 
plastk:  for  shipment  of  an  oxklizer.  (rrnxjes  1 ,  2,  3). 

To  auttwrize  manufacture.  markir>g,  arxJ  sale  of  a  poly- 
ethylene, removable  head  drum  not  to  exceed  20  galton 
capacity  for  overpacking  damaged  or  leaking  packagirig 
for  disposal  of  hazardous  that  have  spilled  or  leadked;  or 
for  transporting  certain  hazardous  materials,  (modes  1 ,  2). 

Authonzes  the  manufacture,  mariung,  and  sale  of  insulated 
norvDOT  spedftcatkjn  cylirxlers  for  shipments  of  liquid  ox- 
ygen, (nxxjies  1,4). 

To  become  a  party  to  exemptkxi  10232  (modes  1 ,  2,  3,  4). 

To  auttKMize  manufacture,  martung,  and  sale  of  a  poly- 
ethylene, removable  head  drum  not  to  exceed  20  gaik>n 
capacity  for  transporting  certain  solkj  hazardous  materials, 
(modes  1,  2). 

To  become  a  party  to  exemptkxi  10360  (mode  1). 

Authonzes  a  change  in  the  definitkxi  of  dispersant  arxJ  re- 
frigerant gases,  (modes  1 ,  2). 

To  become  a  party  to  exemption  10570  (modes  1,  2,  3). 

To  authorize  alternative  testing  criteria  for  cyiirKlers  in  serv- 
Ke  t>ans  ttiat  have  been  used  for  transporting  flammable 
aixJ  norvflammable  gases  or  oxkjizers.  (mode  1 ). 

Authorizes  tt>e  transportation  of  cells  arxJ  t>attenes  contain- 
ing sodium  (liquKj  or  solid)  arxJ  whch  may  contain  sulfur 
(ik^ukl  or  solid),  (rrxxles  1.  2,  3,  4). 

To  beconoe  a  party  to  exemptk>n  1 1031  (rmde  1). 

To  become  a  party  to  exemption  11031  (mode  1). 
To  become  a  party  to  exemptnn  11031  (mode  1). 
To  beconne  a  party  to  exemption  11031  (mode  1). 
To  become  a  party  to  exemptx>n  1 1031  (mode  1). 


WITHDRAWAL  EXEMPTIONS— Continued 


Applicatkjn  No. 

Applicant 

Regulation(s) 
affected 

Nature  of  exemption  thereof 

11031-P 

Akzo  Nobel  Coatings  Inc., 
Salem,  OR. 

49  CFR  Part  173,  Subpart  F.. 

To  become  a  party  to  exemptkxi  1 1031  (mode  1). 

11031-P 

Empire  Rubber  &  Supply  Co., 
Portland,  OR. 

49  CFR  Part  173,  S»jbpart  F  .. 

To  become  a  party  to  exemptwn  1 1031  (mode  1). 

11031-P 

Medite  Corporatnn,  Medford, 

OR 

49  CFR  Part  173,  Subpart  F  .. 

To  become  a  party  to  exemption  1 1031  (mode  1). 

11031-P 

Williamette  Industries,  Inc., 
Portland,  OR. 

49  CFR  Part  173,  Subpart  F  .. 

To  become  a  party  to  exempton  11031  (mode  1). 

11031-P 

Oregon  Trucking  Associa- 
tions, Inc..  Portland,  OR. 

49  CFR  Part  173,  Subpart  F  .. 

To  become  a  party  to  exemptwn  1 1031  (mode  1). 

11197-P 

Chem  Coast  Inc.,  La  Porte, 

49  CFR  Part  172,  Subparts  C 

To  exempt  from  shipping  papers,  martung  arxJ  labeling  re- 

TX. 

and  D  except  172.312. 

quirements  limited  quantities  of  various  hazardous  mate- 
rials known  as  test  kits  in  spectally  designed  packaging, 
(mode  1). 

11533-N 

Research  Products  Co..  Sa- 

49 CFR  172.500,  172.504, 

To  auttKNize  the  transportatk>n  in  commerce  of  an  aluminum 

line.  KS. 

172.506. 

phosphide  based  pestksde  which  meets  ttte  definition  of  a 
Divisk>n  4.3  n^erial  to  be  shipped  as  aluminum 
phosphkJe  pestxade,  a  Division  6.1  m^erial.  (motie  1). 

11365-N 

Akzo  Nobel  Chemcais,  Inc., 

49  CFR  176.83 

To  authorize  transportatk>n  in  commerce  of  Diviskxi  4.2  arxJ 

Chicago,  IL. 

4.3  materials  in  the  same  cargo  transport  unit,  (mode  3). 

11426-N    . 

Laidlaw  Environmental  Serv- 

49  CFR  177.848(d)  

To  auttiorize  the  transport,  loading  and  storage  of  Division 

Kes  Inc.,  LaPorte,  TX. 

4.2  hazardous  wastes  in  non-bulk  and  bulk  packages  on 
the  same  transport  vehcle  with  Class  8  hqukj  hazardous 

materials,  (mode  1). 

11427-N 

Georgia  Gulf  Corp., 

49  CFR  179.201-1,  179.201- 

To  authorize  the  transportatX)n  of  safety  vent  rupture  discs 

Plaquemine,  LA. 

7. 

rated  higher  than  60  psig  burst  pressure  on  DOT 
111A60W1  tank  cars  in  .sodium  hydroxkle  solutkxi  serv- 
Ke.  (mode  2). 

11488-N 

Sea  Containers,  Washington, 
DC. 

49  CFR  173.244 

To  authorize  ttie  transpiratkxi  of  demountable  ISO  tank  con- 

tainer built  to  DOT-61  spedfkatkxi  constructed  of  31 6L 

stainless   steel    tor   use   in   transporting   titanium   tetra- 

chtonde.  Class  8.  (modes  1 ,  2,  3). 

11518-N 

Petroleum  Marketers  Assoc. 

49  CFR  180.405(b),  (c),(g). 

To  authorize  an  alternative  testing  and  inspectkxi  procedure 

of  America,  Arlington,  VA. 

(h),  (j),  180.407(c),  (d)(1). 

of  small  cargo  tanks  of  3,500  gaHons  or  less  carrying  pe- 

(e), (g),  (h),  (i). 

troleum  products,  (mode  1). 

11532-N 

APD  Cryogencis  Inc.,  Allen- 
town,  PA. 

49  CFR  173  306 

To  authorize  the  transportatkxi  of  a  refrigeration  machine 

ttiat  utilizes  a  mixture  containing  propane  and  nitrogen  in 

quantities  that  exceed  those  specified  (modes  1,  3,  4,  5). 

11544-N 

DuPont  Merck  Pharmaceutical 

49  CFR  172.203(d)(4), 

To  authorize  the  transportation  of  non-txjik  packages  con- 

Co., N.  BiUenca.  MA. 

172.403(g)(2). 

taining  low4evel  radkiactive  isotopes  with  becquerel  units 
for  curie  units  specifying  the  quantity  on  shipping  papers 
and  labels  transported  by  pubtic  highway  without  prior  or 
sut>sequent  air  transport  (mode  1). 

11547-N 

RTS  Technotogy,  Inc.,  North 
Andover,  MA. 

49  CFR  173.431  i 

To  auttKxize  tt>e  transportatkxi  of  up  to  27  curies  of  radk>- 

active  material  \n  special  form  in  Type  A  package,  (modes 
4,5). 
To  auttionze  the  manutacture,  mark,  and  sale  of  non-OOT 

11556-N 

Pursuit  Marketing,  Inc.,  North- 

49  CFR  173.302(a)(1). 

brook.  IL 

173.304,  178.42. 

spedfRabon  cytirxler  fcx  use  in  transporting  Diviskxi  2.1 
and2.2.  (modes1.2.  3,  4.  5). 

11576-N 

Tempo  Products  Co.,  Cleve- 
land, OH. 

49  CFR  17a509(7)  

To  auttiorize  ttie  manufacture,  mark  and  sale  of  non-DOT 

specification  containers  of  polyethylene  resin  for  use  in 

transporting  fuel  in  amounts  ttiat  exceed  the  capacity  rate. 

(model). 

11635-N 

SAES-Pure  Gas.  Inc..  San 

49  CFR  173.212 

To  authorize  the  transportatkw  in  commerce  of  a  specialty 

Luis  Obispo,  CA. 

designed  argon  gas  purifier  contaming  a  flammable  soM, 
inorgank;,  n.o.s.  Dtviskxi  4.1.  (modes  1.  3,  4). 

1164&-N 

II.  Dept.  of  Nuclear  Safety. 
Springfiekl.IL 

49  CFR  173.421(b)  ... 

To  auttiorize  the  transportatk)n  in  commerce  of  emergency 

response  instrument  kits  that  contain  radK>ac(ive  material 

that  exceed  the  limited  quanbty  radiatkxi  level,  (mode  1). 

11652-P 

Best  Foods,  Inc.,  Engiewood 

49  CFR  173.203(a), 

To  become  a  party  to  exemptkxi  11652  (mode  1). 

Qiffs,  NJ. 

173.150(b).  173.152(b), 
173.154(b),  173.155(b). 
173.306  (a)  &  (b)  Appendix 
B  to  subpart  B  o(  Part  107. 

11726-N 

American  Petroleum  Irtstitute 

49  CFR  173.24b 

To  auttiorize  ttie  transportation  in  commerce  of  tank  cars 

Washington,  DC. 

ttiat  are  exempt  from  ttie  summer  arxJ  winter  Wbng  derv 
sities  lor  liquds  and  kquetod  gases,  (mode  2). 

iMI 
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Denials 


8308-P 

9164-P 

9769-X 

11249-M 

11315-N 

11413-N 

11453-N 

11501-N 

11529-N 

11554-N 

11558-N 
11564-N 

11566-N 

11567-N 
11582-N 


Request  by  Senate  Transportation  Systems,  Inc.  Franklin  Park.  NJ  to  authorize  the  carriage  of  radk>active  materials  aboard 
highway  vehk:ies  when  the  combined  transport  index  exceeds  50  and  or  the  separation  criteria  cannot  be  met  denied  April  29, 
1996. 

Request  by  Fabricated  Metals,  Inc.  San  Leandro,  CA  to  authorize  the  manufacture,  marking,  and  sale  of  a  norvDOT  specifica- 
tion steel  portable  tank  of  345  galkxi  capacity,  with  renravable  head,  for  shipment  of  waste  paint  and  waste  paint  sludge  de- 
nied May  29,  1996. 

Request  by  Advanced  Environmental  Tochnok)gy  Corporation  Flanders,  UJ  to  authorize  the  multi-modal  transportation  of  lab- 
packs  with  partial  relief  from  segregatKXi  requirements  denied  February  5,  1996. 

Request  by  UOP  Shreveport,  LA  to  authorize  rail  cars  to  be  connected  during  unkMding  of  various  Class  3,  8  and  9  material 
witt>out.^e  physical  presence  of  an  untoader  denied  May  29,  1996. 

Request  by  Southern  Pacific  Lines  Houston,  TX  to  authorize  diesel  fuel.  Class  3.  filled  tank  cars  to  remain  attached  to  connec- 
tors during  untoading  without  thee  physical  presence  of  a  untoader  denied  June  7,  1996. 

Request  by  Dow  Cfiemical,  NA  Mklland,  Ml  to  authorize  the  transportatKxi  in  commerce  of  methyl  chtoride,  Oivismn  2.1,  in  DOT 
105A500W  tank  cars  built  after  August  31 ,  1981  equipped  with  modified  excess  ftow  check  valves  denied  May  29,  1996. 

Request  t>y  Healec,  Inc.  Chattanooga,  TX  to  authorize  the  transportation  in  commerce  of  a  flammable  liquid  in  norvDOT  speci- 
fication steel  portable  tanks  permanently  fitted  within  an  ISO  frarne  denied  March  29,  1996. 

Request  by  Interstate  Battery  System  of  Amenca,  Inc.  Dallas,  TX  to  authonze  the  transportation  of  t>atteries  inskJe  specially  de- 
signed vehicles  denied  April  4,  1996. 

Request  by  Matheson  Gas  Products  Secaucus,  NJ  to  authorize  the  transportatkxi  of  Division  2.3,  PIH,  Zone  A  material  in  DOT- 
Specfficatkxi  3AL  ahjminum  cylinders  denied  April  1,  1996. 

Reqest  by  Kosdon  Enterprises  Ventura,  CA  to  auttwrize  the  transportatkm  in  commerce  of  motor  fuel  modules  containing  not 
tTHxe  than  1500  grams  to  propellant  per  module  to  t>e  shipped  in  prescribed  packaging  as  flammable  sohds,  Divisk>n  4.1  de- 
nied Jur>e  11,  1996. 

Request  by  Service  Oil  Co.  West  Fargo,  ND  to  authorize  the  transportatkxi  of  DOT  1 1 1A200WI  tank  cars,  containing  diesel  fuel, 
which  exceed  the  weight  limitatkKis  denied  June  7,  1 996. 

Request  by  Nippon  Sharyo  Ltd.  Toyokawa,  Ak:hi,  J  A  to  authorize  the  transportatkxi  in  commerce  of  a  pressure-lk^uefied  norv 
flammatile  refrigerant  gas  in  non-DOT  specification  steel  portable  tanks  pemianentty  fitted  with  an  ISO  frame  with  openings 
which  are  located  in  the  shell  bek)w  liquid  levels  lines  and  are  not  grouped  together  with  the  other  openings  dented  April 
29,1996. 

Request  t>y  Nippon  Sharyo  Ltd.  Toyokawa.  A«hi,  JA  to  auttiorize  the  manufacture,  mark  and  sale  of  norvDOT  spec*fk:atkxi  steel 
portable  tanks  equipped  with  openings  not  grouped  together  for  use  in  transporting  flammable  and  norvflammable  refrigerant 
gasses  denied  April  29,  1 996. 

Request  by  Brownie  Tank  Mfg.  Co.  Minneapolis,  MN  to  authorize  the  emergency  transportatkni  of  truck  tanks  equipped  with 
wekjed  joints  and  heads  for  use  in  transporting  fuel  oil  denied  February  5,  1996. 

Request  by  Mapco  Alaska  Petroleum,  Inc.  North  Pole,  AL  to  authorize  the  use  of  a  29  inch  rigkJ  aluminum  pipe  wrench  from  end 
of  harxjle  to  outer  jaw  fcx  use  in  "securing  ctosures"  on  outlet  value  caps  of  tank  cars  denied  May  29.  1996. 


(FR  Doc.  97-7532  Filed  3-25-97;  8:45  am) 
■UJNQ  OOOE  4*1<>-«-M 


Office  of  Hazardous  Materials  Safety: 
Notice  of  Applications  for  Modification 
of  Exemption 

AQBICY:  Resaaich  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applications  for 
modification  of  exemptions. 


:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B),  notice  is 
hereby  given  that  die  Office  of 


Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  a^cted,  modes  of 
transportation,  and  the  natiu«  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footootes  to  the 
application  number.  Application 
nimibers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  bom 


the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before  April  10,  1997. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  MFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Nassif  Building,  400  7th 
Street  SW,  Washington,  DC. 


Application 
no. 


10677-M 
110S5-M 
11827-M 
11829-M 


Appikant 


Primus  AB,  S-71  26  Solna.  SW  (See  Footnote  1)  

Environmental  Transport  Systems,  Inc.,  Fargo,  ND  (See  Footnote  2) 

Nippon  Riku-on  Sangyo  Co.,  Ud..  Tokyo,  JP  (See  Footnote  3) 

TRW  Automotive  Queen  Creek.  AZ  (See  Footnote  4) „ 


KonowQl 

of  ex- 

emptoon 


10677 
11055 
11827 
11829 


(1)  To  mocify  the  exemptwn  to  authorize  a  larger  design  container  conforming  to  DOT  Sp6Ctfk:atkxi  2P.  except  for  size,  testing  requirements 
and  markinQ.  kx  the  transportatkxi  Ola  Diviskxi  2.1  material. 

(2)  To  modify  the  exemjjtkxi  to  provkJe  kx  Class  3.  and  8  and  Diviskxi  4.2  and  5.1  as  additkxid  classes  of  hazardous  materials  for  transoor- 
taten  in  combination  packaging. 


(3)  To  reissue  the  exemption  originally  issued  on  an  entergency  basis  and  modify  the  exemptkxi  to  provkle  for  Division  6.1  material  as  an  ad- 
ditional dass  for  transportatk>n  in  IM  poilable  tanks. 

(4)  To  reissue  exemption  originally  issued  on  an  emergency  basis  to  authorize  ttie  manufacture,  mark  and  sale  of  norvDOT  specifk:ation  col- 
lapsible, non-reusable  woven  polypropylene  bulk  begs  for  use  in  transporting  sodium  azide,  Diviskxi  6.1. 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Hazardous  Materials 
Transportations  Act  (49  U.S.C.  1806;  49 
CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  March  20, 
1997. 

J.  Sozamie  Hadgepetli, 
Director.  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 
(FR  Doc.  97-7556  Filed  3-25-97;  8:45  am) 
BILUNQ  CODE  4M0-aiMi 


OfHca  of  Hazardous  Materials  Safely; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 

ACTION:  List  of  applicants  for 
exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safisty  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1— Motor  vehicle,  2 — ^Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — ^Passenger-canying 
aircraft 

DATES:  Comments  must  be  received  on 
or  before  April  25,  1997. 
ADDRESS  COMMDITS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington.  DC  20590. 

New  Exemptions 


Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PLr^Ol,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building.  400  7th 
Street,  SW,  Washington,  DC  20590. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  March  20, 
1997. 

J.  SaxaiuM  HedgBpetli, 
Director,  Office  of  Hazardous  hSateriak. 
Exemptiorts  and  Approvals. 


Docket  No. 

Applcant 

R«gulatkxi(s)  affected 

Nature  of  Exemptkxi  Thereof 

11814-N 

11814-N 

The  Columbiana  Boiler 

49  CFR  178J245 

To  rrtanufacture,  mark  and  seM  non-DOT  spectfica- 

Co.,  Columbiana,  OH. 

tkxi  steel  portable  tanks  permanently  fitted  with- 
in an  ISO  frame  similar  to  DOT-51  portable 
tanks  lor  use  in  transporting  those  hazardous 
materials  as  authonzed  in  DOT-Specifkatkxi  51 
portable  tanks,  (modes  1,  2.  3). 

11839-N 

RSPA-97-2217 

WiRiams  FieW  Senrk»s, 
Opal.WY. 

49CFR177.834<0  - 

To  authorize  toatUrg  of  cargo  tank  contaming 
Class  3  and  Diviskxi  2.1  material  without  the 
pityskal  presence  of  an  untoader.  (mode  1). 

11840-^ 

RSPA-97-2218 

TRW  Vehk:ie  Safety  Sys- 

49 CFR  172  Subparts 

To  authorize  the  transportatkxi  in  commerce  of 

tems,  Inc.,  Queen 

DAE.  173.51(a). 

passenger  atr  bag  Inflator  classed  in  Diviswn 

Creek,  AZ. 

173.62((^. 

1.4  «Kl  Diviskxi  4.1,  to  be  transported  without 
required  marking  and  labeling  in  reusable  plastK 
trays  banded  or  strapped  to  pallets,  (irxxte  1). 

11841-N 

RSPA-97-?2?4 

Stepan  Co.,  NorthfieM,  IL 

49  CFR  179.200-16 

To  authorize  the  transportation  in  commerce  of 
tank  cars  equipped  with  aitemative  k>ading  and 
unkMding  davtoes  to  be  transported  writhout  re- 
quired DOT  exemption  markings  tor  use  in  the 
shipment  of  Class  9  material,  (mode  2). 

11842-N 

RSPA-07-2226 

Maine  State  Ferry  Serv- 
ice. Augusta.  MA. 

49  CFR  176.89(a)(6)  — 

To  authorize  the  transportatkxi  in  commerce  of 
tank  trucks  carrying  fuel  oil.  Class  3  to  be  trans- 
ported in  ferry  servK«  without  an  operator  stay- 
ing with  the  vehicte.  (mode  3). 

11843-^ 

RSPA-97-2227 

Shel  Chemcal  Co.. 

49  CFR  1 73.31  (l)(1)& 

To  authorize  an  exemption  trom  the  requirement 

Houston.  TX. 

(2). 

to  modify,  reassign,  retire,  or  remove  at  least  50 
percent  of  In-sennce  tank  car  fleet  used  tor  ttw 

transportation  of  a  hazardous  substance,  (mode 

2). 
To  authonze  ttie  transportatkxi  in  commerce  of  ex- 

11844-N 

RSPA-97-2228 

Evergreen  Intemaixxial 

49  CFR  172.101,  Col  9B, 

Airlines,  Inc., 

172.204(a)  and  (c). 

ptosivas,  DiviskKi  1,  that  are  kxtxdden  or  ex- 

McMinnvWe. OR. 

173.27, 173.54(j), 
175J30(a)(1)App.  Bto 
subpart  B  of  part  107. 

ceed  the  quantity  limitatton  tor  transportation  by 
air.  (mode  4). 

11847-N 

RSPA-97-2229 

Energy  &  Environmental 

49  CFR  173.188(a)(2)  .... 

To  authorize  the  transportatkxi  in  commerce  of  Di- 

Tech. Co..  SouthfieU. 

• 

viskxi  42   material   contained   in   hemietically 

Ml. 

sealed  wartieads  overpacked  in  55  galkxi  1A2 
drums  instead  of  30  galkxi  steel  doims.  capac- 
ity, (mode  1). 

(Ml 
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DEPARTMENT  OF  THE  TREASURY 

Financial  Crimes  Enforcement 
Networfc 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY.-Departmental  Offices,  Treasury. 
ACTION:  Notice  of  a  proposed  New 
Privacy  Act  system  of  records. 
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SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended.  5 
U.S.C.  552a,  the  Financial  Crimes 
Enforcement  Network  ("FinCEN"), 
Department  of  the  Treasury  (Treasury), 
gives  notice  of  a  proposed  new 
Treasury — wide  system  of  recqrds 
entitled  the  "Suspicious  Activity 
Reporting  System  (the  "SAR  System")— 
Treasury /D0.21 2." 

DATES:  Comments  must  be  received  no 
later  than  April  25,  1997.  The  proposed 
system  of  records  will  become  effective 
without  further  noUce  April  25,  1997, 
unless  comments  are  received  that 
result  in  a  contrary  determination  and 
notice  is  pubhshed  to  that  effect. 
AOORESSES:  Written  conunents  should 
be  sent  to  Office  of  Legal  Counsel, 
FinCEN,  2070  Chain  Bridge  Road,  Suite 
200.  Vienna,  VA  22182-2536.  Attention: 
SAR  System  of  Records.  Comments  will 
be  made  available  for  inspection  and 
copjring  by  appointment.  Persons 
wishing  such  an  opportimity  should  call 
Eileen  Dolan.  (703)  905-3590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  A.  Langwiser,  Attorney- 
Advisor.  Office  of  Legal  Counsel, 
FinCEN,  (703)  905-3582. 
SUPPLEMENTARY  INFORMATION: 

This  new  Privacy  Act  system  of 
records  is  proposed  to  be  estabUshed  for 
the  retention,  retrieval,  and 
dissemination  of  information,  reported 
by  financial  institutions  or  certain  of 
their  affihates  to  the  Federal 
Government,  concerning  suspicious 
transactions  and  known  or  suspected 
criminal  violations  occurring  1^,  at.  or 
through  such  institutions.  Suspicious 
transaction  reporting  is  required  by 
rules  issued  by  FinCEN  and  the  five 
supervisory  agencies  that  examine  and 
regulate  the  safety  and  soundness  of 
financial  institutions,  namely  the  Board 
of  Governors  of  the  Federal  Reserve 
System  (the  "Board"),  the  Office  of  the 
Comptroller  of  the  Currency  ( "OCC"). 
the  Federal  Deposit  Insurance 
Corporation  ("FDIC"),  the  Office  of 
Thrift  Supervision  ( "OTS '),  and  the 


National  Credit  Union  Administration 
("NCUA")  (collectively,  the  "Federal 
,    Supervisory  Agencies").* 

The  requirements  of  FinCEN  and  the 
Federal  Supervisory  Agencies  create  an 
integrated  system  for  reporting 
suspicious  activity  and  known  or 
suspected  crimes.  Under  these 
requirements,  financial  institutions  file 
a  single  uniform  Suspicious  Activity 
Report  (a  "SAR")  with  FinCEN. 
Previously,  a  financial  institution 
reporting  a  known  or  suspected 
violation  of  law  was  required  to  file 
multiple  copies  of  criminal  referral 
forms  with  its  Federal  financial 
regulatory  agency  and  Federal  law 
enforcement  agencies.  Each  Federal 
financial  regulatory  agency  had 
promulgated  a  different  form.  Under  the 
new  system,  a  financial  institution 
meets  its  obhgation  to  report  a  known 
or  suspected  violation  of  law  by  filing 
one  copy  of  a  SAR  with  FinCEN. 

SAR  records  are  maintained  in  an 
automated  database  that  is  operated  by 
agreement  among  FinCEN  and  the 
Federal  Supervisory  Agencies.  FinCEN 
manages  the  automated  SAR  System, 
which  is  housed  at  the  Internal  Revenue 
Service  Computing  Center  in  Detroit. 
Michigan.  The  SAR  System  contains  the 
suspicious  activity  information  filed  by 
financial  institutions  and  related 
information  concerning  criminal 
prosecutions,  civil  actions,  enforcement 
proceedings  and  investigations  of 
concern  to  FinCEN  and  the  Federal 
Supervisory  Agencies.  Currently,  these 
categories  of  records  are  included  in  an 
existing  Privacy  Act  system  of  records, 
FinCEN  Data  Base.  Treasury/DO  .200.* 
However,  in  order  to  provide  more 
current  and  detailed  information  about 
these  categories  of  records,  a  new  and 
separate  Privacy  Act  system  of  records 
is  being  created. 

This  single  information  system  for  the 
use  of  such  reports  is  a  key  part  of  the 
integrated  system.  The  SAR  System  will 
permit  enhanced  analysis  and  tracking 
of  the  information  contained  in  the 


»  FinCEN  and  the  Fadenl  Supervisory  Agencies 
have  all  published  rules  requiring  such  reporting. 
See  the  rules  pubUhed  by  FinCEN,  the  Boerd.  OCC. 
FDIC.  OTS  end  NCUA.  respectively,  at;  61  FR  4328 
(February  5,  1986);  61  FR  4336  (February  5.  1996); 
61  FR  4332  (February  5,  1996);  61  FR  6095 
(February  16.  1996);  61  FR  6100  February  16.  1996); 
61  FR  11526  (March  21. 1996). 

'In  addition,  the  Federal  Supervisory  Agencies 
have  modified  their  existing  Privacy  Act  SjMtems  of 
Records  to  reflect  the  now  interagency  suspicious 
activity  reporting  process  and  the  use  of  the 
databese  maintained  and  managed  by  FinCEN 
pursuant  to  the  agraenMnL  See  the  notices 
published  by  the  Boerd,  OCC,  FDIC  OTS.  and 
NCUA,  raepectivety,  at  60  FR  44347  (August  25. 
\9asy.  60  FR  64239  (December  14.  1995):  60  FR 
52001  (October  4.  1995);  60  FR  64241  (December 
14. 1999)  and  61  FR  6689  (March  S,  1996). 


reports,  and  rapid  dissemination  to 
appropriate  Federal  and  state  law 
enforcement  and  supervisory  agencies. 
As  a  central  repository  for  investigatory 
or  enforcement  information,  the  SAR 
System  will  permit  analysis,  retrieval, 
and  dissemination  of  information  by  the 
Federal  Supervisory  Agencies,  by 
appropriate  Federal,  state,  and  local  law 
enforcement  agencies,  state  banking 
supervisory  agencies,  and  by  FinCEN 
itself  (SAR  Users).3  In  addiUon,  the  SAR 
System  will  permit  dissemination  of 
information,  where  appropriate,  to 
non — United  States  financial  regidatory 
agencies  and  law  enforcement 
authorities.  The  SAR  System  will 
thereby  improve  efforts  to  prevent, 
identify,  and  enforce  the  laws  against 
financial  wrongdoing. 

Because  records  in  this  database  are 
generated  under  31  U.S.C.  5318(g)(4). 
which  authorizes  the  Secretary  of  the 
Treasury  to  designate  a  single  agency  to 
whom  suspicious  activity  reports  shall 
be  made,  access  to  and  use  of  these 
records  will  be  governed  by  the  routine 
uses  set  forth  in  this  notice. 
Accordingly,  the  routine  uses  reflect 
sharing  among  Federal  Supervisory 
Agencies  and  law  enforcement 
authorities.  Additionally,  the  safeguards 
provide  that  on — line  access  to  the 
computerized  database  is  limited  to 
authorized  individuals  who  have  been 
issued  a  password  and  nontransferable 
identifier. 

Because  information  in  the  SAR 
System  may  be  retrieved  by  personal 
identifier,  the  Privacy  Act  of  1974 
requires  the  Treasury  Department  to 
give  general  notice  and  seek  public 
comments  about  creation  of  this  new 
separate  system  of  records.  A  new 
system  of  records  repHJrt,  as  required  by 
5  U.S.C  552a(r).  has  been  submitted  to 
the  Committee  on  Government  Reform 
and  Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
( "OMB").  See  Appendix  I  to  OMB 
Circular  A-130,  "Federal  Agency 
Responsibihties  for  Maintaining 
Records  About  Individuals,"  61  FR 
6428,  6435  (February  20, 1996).  The 
proposed  system  of  records.  Suspicious 
Activity  Reporting  System— Treasury/ 


'In  accordance  with  31  U.S.C  5318(g),  daU  bwn 
the  SAR  System  is  exchanged,  retrieved,  and 
disseminated,  both  manually  and  electronically 
among  FinCEN,  the  Federal  Supervisory  Agencies, 
appropriate  Federal,  state,  and  local  law 
enforcement  agencies,  and  state  b«nH|^ 
supervisory  agencies.  Section  S318(gX4KB) 
specifically  require  that  the  agency  designated  as 
the  repository  for  suspicious  transaction  reports 
refer  those  reports  to  any  appropriate  law 
enforcement  or  supervisory  agency. 


DO  212,  is  published  in  its  entirety 
below. 

Dated:  February  3. 1997. 
Alex  Rodriguez, 
Depu  ty  Assistant  Secretary  (Administration). 

TREASURY/(X>  ,212 
SYSTEMNAIK: 

Suspicious  Activity  Reporting  System 
(the  "SAR  System"). 

SYSTEM  U)CATI0N: 

The  SAR  System  is  housed  at  the 
Internal  Revenue  Service  Computing 
Center  ("DCC")  in  Detroit,  Michigan  and 
is  managed  by  the  Financial  Crimes 
Enforcement  Networic  ("FinCEN"),  2070 
Chain  Bridge  Road,  Suite  200.  Vienna. 
VA  22182.  with  the  assistance  of  the 
staffofDCC 

CATCOORKS  OF  MOMOUALS  COVERED  SY  THE 
SYSTBI: 

The  SAR  System  contains  information 
about — (1)  Individuals  or  entities  that 
are  known  perpetrators  or  suspected 
perpetrators  of  a  known  or  suspected 
Federal  criminal  violation,  or  pattern  of 
criminal  violations,  committed  or 
attempted  against  a  financial  institution, 
or  participants  in  a  transaction  or 
transactions  conducted  through  the 
financial  institution,  that  has  been 
reported  by  the  financial  institution, 
either  volimtarily  or  because  such  a 
report  i."!  required  under  the  rules  of 
FinCEN,  one  or  more  of  the  Federal 
Supervisory  Agencies  (the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("the  Board"),  the  Office  of  the 
Comptroller  of  the  Currency  ("OCC"). 
the  Federal  Deposit  Insurance 
Corporation  ("FDIC"),  the  Office  of 
Thrift  Supervision  ("OTS"),  and  the 
National  Credit  Union  Administration 
("NCUA")  (collectively,  the  "Federal 
Supervisory  Agencies")),  or  both. 

(2)  Individums  or  entities  that  are 
participants  in  transactions,  conducted 
or  attempted  by,  at  or  through  a 
financial  institution,  that  have  been 
reported  because  the  institution  knows, 
suspects,  or  has  reason  to  suspect  that: 
(a)  the  transaction  involves  hinds 
derived  from  illegal  activities,  the 
transaction  is  intended  or  conducted  to 
hide  or  disguise  funds  or  assets  derived 
from  illegal  activities  as  part  of  a  plan 
to  violate  or  evade  any  law  or  regulation 
or  to  avoid  any  transaction  reporting 
requirement  under  Federal  law;(b)  the 
transaction  is  designed  to  evade  any 
regulations  promulgated  under  the  Bank 
Secrecy  Act,  Pub.  L.  91-508,  as 
amended,  codified  at  12  U.S.C.  1829b. 
12  U.S.C.  1951-1959,  and  31  U.S.C. 
5311-5330;  or  (c)  the  transaction  has  no 
business  or  apparent  lawful  purpose  or 


is  not  the  sort  in  which  the  particular 
customer  would  normally  be  expected 
to  engage,  and  the  financial  institution 
knows  of  no  reasonable  explanation  iat 
the  transaction  after  examining  the 
available  facts,  including  the 
background  and  possible  purpose  of  the 
transaction; 

(3)  Individuals  who  are  directors, 
officers,  employees,  agents,  or  otherwise 
affiliated  with  a  finanrrial  institution; 

(4)  Individuals  or  entities  that  are 
actual  or  potential  victims  of  a  criminal 
violation  or  series  of  violations; 

(5)  Individuals  who  are  named  as 
possible  witnesses  in  connection  with 
matters  arising  from  any  such  report; 

(6)  Individuals  or  entities  named  as 
preparers  of  any  such  report; 

(7)  Individuals  or  entities  named  as 
persons  to  be  contacted  for  assistance  by 
government  agencies  in  connection  with 
any  such  report; 

(8)  Individuals  or  entities  who  have  or 
might  have  information  about 
individuals  or  criminal  violations 
described  above;  and 

(9)  Individuals  or  entities  involved  in 
evaluating  or  investigating  any  mattera 
arising  from  any  such  report. 

CATEQORKS  OF  RK0R06  M  THE  SYSTBH: 

The  SAR  System  contains  information 
reported  to  FinCEN  by  financial 
institutions  on  a  Suspicious  Activity 
Report  ("SAR")  required  under  the 
audiority  of  FinCEN  or  one  or  more  of 
the  Federal  Supervisory  Agencies,  or 
both.  SARs  contain  information  about 
the  categories  of  persons  or  entities 
specified  in  "Categories  of  Individuals 
Covered  by  the  System."  The  SAR 
System  may  also  contain  records 
pertaining  to  criminal  prosecutions, 
dvil  actions,  enforcement  proceedings, 
and  investigations  resulting  from  or 
relating  to  SARs.  Additionally,  it  will 
contain  records  pertaining  to  criminal 
prosecutions,  civil  actions,  enforcement 
proceedings,  and  investigations  relating 
to  institutions  required  to  file  reports  or 
under  the  supervision  of  one  or  more  of 
the  Federal  Supervisory  agencies. 

AimiORITY  FOR  MAMTBIANCE  OF  THE  SYSTBC 

The  system  is  established  and 
maintained  in  accordance  with  31 
U.S.C.  5318(g);  31  CFR  part  103;  31 
U.S.C.  321;  and  Department  of  the 
Treasury  Order  105-08. 

PURP08E(S): 

The  requirements  of  FinCEN  and  the 
Federal  Supervisory  Agencies  create  an 
integrated  process  for  reporting 
suspicious  activity  and  known  or 
suspected  crimes  by,  at,  or  through 
depository  institutions  and  certain  of 
their  affiliates.  The  process  is  based  on 


a  single  imiform  SAR  filed  with 
FinCEN. 

The  SAR  System  has  been  created,  as 
a  key  part  of  this  integrated  reporting 
process,  to  permit  coordinated  and 
enhanced  analysis  and  tracking  of  such 
information,  and  rapid  dissemination  of 
SAR  information  to  appropriate  law 
enforcement  and  supervisory  agencies. 
The  provisions  of  31  U.S.C 
5318(g)(4)(B)  specifically  require  that 
the  agency  designated  as  repository  for 
SARs  refer  those  reports  to  any 
appropriate  law  enforcement  or 
supervisory  agency. 

Data  frcHn  the  SAR  System  will  be 
exchanged,  retrieved,  and  disseminated, 
both  manually  and  electronically  among 
FinCEN,  the  Federal  Supervisory 
Agencies,  appropriate  Federal,  state, 
and  local  law  enforcement  agencies,  and 
state  banking  supervisory  agencies. 
Agencies  to  which  information  will  be 
referred  electronically,  which  in  certain 
cases  may  involve  electronic  transfers  of 
batch  information,  include  the  Federal 
Supervisory  Agencies,  the  Federal 
Bureau  of  Investigation  (FBI),  the 
Criminal  Investigation  Division  of  the 
Internal  Revenue  Service,  the  United 
States  Secret  Service,  the  United  States 
Customs  Service,  the  Executive  Office  of 
the  United  States  Attcaneys  and  the 
Offices  of  the  93  United  States 
Attorneys,  and  state  bank  supervisory 
agencies  and  certain  state  law 
raiforcement  agencies,  which  have 
entered  into  appropriate  agreements 
with  FinCEN.  (The  FBI  and  Secret 
Service  may  receive  electronic  transfers 
of  batch  information  as  forms  are  filed 
to  permit  those  agencies  more  efficiently 
to  carry  out  their  investigative 
responsibihties.)  Organizations  to  which 
information  is  regularly  disseminated 
are  referred  to  as  SAR  System  Users.  It 
is  anticipated  that  information  from  the 
SAR  system  will  also  be  disseminated  to 
other  appropriate  Federal,  state,  or  local 
law  enfonxment  organizations  and 
regulatory  agencies  that  enter  into 
appropriate  agreements  with  FinCEN.  In 
addition,  information  may  be 
disseminated  to  non-United  States 
financial  regulatory  and  law 
enforcement  agencies. 

ROUTWIE  USES  OF  RECORDS  MASfT  AMED  M  THE 
SYSrai,  MCLUDSIQ  CATBXMVES  OF  USERS  AND 
THE  FURF08E8  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to: 

(1)  Provide  information  or  records, 
electronically  or  manually,  to  SAR 
System  Users  relevant  to  the 
enforcement  and  supervisory  programs 
and  operations  of  those  Users; 

(2)  Provide  SAR  System  Users  and 
their  Executive  Departments  with 
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reports  that  indicate  the  number, 
amount,  individual  identity,  and  other 
details  concerning  potential  violations 
of  the  law  that  have  been  the  subject  of 
Suspicious  Activity  Reports; 

(3)  Provide  information  or  records  to 
any  appropriate  domestic  or  non-United 
States  governmental  agency  or  self- 
regulatory  organization  charged  with  the 
responsibility  of  administering  law  or 
investigating  or  prosecuting  violations 
of  law,  or  charged  with  the 
responsibility  of  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  f)olicy,  or  charged  with  the 
responsibility  of  issuing  a  license, 
sectirity  clearance,  contract,  grant,  or 
benefit,  when  relevant  to  the 
responsibilities  of  these  agencies  or 
organizations. 

(4)  Provide  information  or  records, 
when  appropriate,  to  international  and 
foreign  governmental  authorities  in 
accordance  with  law  and  formal  or 
informal  international  agreenient; 

(5)  Oisclose  on  behalf  of  a  SAR 
System  User,  the  existence,  but  not 
necessarily  the  content,  of  information 
or  records  to  a  third  party,  in  cases 
where  a  SAR  System  User  is  a  party  or 
has  a  direct  interest  and  where  the  SAR 
System  User  has  concluded  that  such 
disclosure  is  necessary; 

(6)  Provide  information  or  records  to 
the  Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  SAR  System  User  is 
authorized  to  appear,  when  (a)  the  SAR 
System  User,  or  any  component  thereof; 
or  (b)  any  employee  of  the  SAR  System 
User  in  his  or  her  official  capacity;  or  (c) 
any  employee  of  the  SAR  System  User, 
where  the  Department  of  Justice  or  the 
SAR  System  User  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  when 
the  SAR  System  User  determines  that 
litigation  is  likely  to  afEact  the  SAR 
Sjrstem  User  or  any  of  its  components 
and  the  use  of  such  records  by  the 
Department  of  Justice  or  the  SAR 
System  User  is  deemed  by  the  SAR 
System  User  to  be  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case  it  has  been 
determined  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected; 

(7)  Disclose  information  or  records  to 
individuals  or  entities  to  the  extent 
necessary  to  elicit  information  potinent 
to  the  investigation,  prosecution,  or 


enforcement  of  civil  or  criminal  statutes; 
rules,  regulations,  or  orders; 

(8)  In  accordance  with  Executive 
Order  12968  (August  2,  1995),  provide 
information  or  records  to  any 
appropriate  government  authority  in 
connection  with  investigations  and 
reinvestigations  to  determine  eligibility 
for  access  to  classified  information  to 
the  extent  relevant  for  matters  that  are 
by  statute  permissible  subjects  of 
inquiry. 

(9)  Provide,  when  appropriate, 
information  or  records  to  a  bar 
association,  or  other  trade  or 
professional  organization  performing 
similar  functions,  for  possible 
disciplinary  action; 

(10)  Provide  information  or  records  to 
the  Department  of  State  and  to  the 
United  States  Intelligence  Community, 
within  the  meaning  of  Executive  Order 
12333  (December  4, 1981)  to  further 
those  agencies'  efforts  with  respect  to 
national  security  and  international 
narcotics  trafficking; 

(11)  Furnish  analytic  and  statistical 
reports  to  government  agencies  and  the 
public  providing  information  about 
trends  and  patterns  derived  firom 
information  contained  on  Suspicious 
Activity  Reports,  in  a  form  in  which 
individual  identities  are  not  revealed; 
and 

(12)  Disclose  information  or  records  to 
any  {}erson  with  whom  FinCEN,  the 
DCC  or  a  SAR  System  User  contracts  to 
provide  consulting,  data  processing, 
clerical,  or  secretarial  functions  relating 
to  the  official  programs  and  operations 
of  FinCEN,  DCC,  or  the  SAR  System 
User. 

POUCtES  AND  PRACTICES  FOR  STORMQ, 
RETRKVWIQ,  ACCESSMQ,  RETAMMQ,  AND 
mSPOSMQ  OF  RECORDS  M  THE  SYSTSI: 

STORAGE: 

Records  are  maintained  in  magnetic 
media  and  on  hard  paper  copy. 

RETrevabrjty: 

Eteta  in  the  SAR  System  may  be 
retrieved  by  sectionalized  data  fields 
(i.e.,  name  of  financial  institution  or 
holding  company,  type  of  suspected 
violation,  individual  suspect  name, 
witness  name,  and  name  of  individual 
authorized  to  discuss  the  referral  with 
government  officials)  or  by  the  use  of 
search  and  selection  criteria. 

SAFEGUARDS: 

The  system  is  located  in  a  guarded 
building  that  has  restricted  access. 
Access  to  the  computer  facilities  and 


any  paper  records  is  subject  to 
additional  physical  safeguards  that 
restrict  access.  Access  to  any  electronic 
records  in  the  system  is  restricted  by 
means  of  passwords  and  non- 
transferable identifiers  issued  to 
authorized  SAR  System  Users.  The 
system  complies  with  all  applicable 
security  requirements  of  the  Department 
of  the  Treasury. 

RETENTION  AND  OtSPOSAL: 

Records  in  this  system  will  be 
updated  periodically  to  reflect  changes, 
and  will  be  maintained  in  electronic 
form  as  long  as  needed  for  the  purpose 
for  which  the  information  was  collected. 
Records  will  then  be  disposed  of  in 
accordance  with  applicable  law. 

SYSTEM  MANAGER  AND  ADDRESS: 

Deputy  Director,  Financial  Crimes 
Enforcement  Network,  United  States 
Department  of  the  Treasury,  2070  Chain 
Bridge  Road,  Suite  200,  Vienna,  Virginia 
22182. 

NOTIFICATKM  PROCEDURE: 

This  system  is  exempt  &om 
notification  requirements,  record  access 
requirements,  and  requirements  that  an 
individual  be  permitted  to  contest  its 
contents,  pursuant  to  the  provisions  of 
5  U.S.C.  §  552a(j)(2)  and  (k)(2). 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

COtfTESTMG  RECORD  PROCEDURES: 
See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORKS: 

Records  in  this  system  may  be 
provided  by  or  obtained  bom: 
individuals;  financial  institutions  and 
certain  of  their  affiliates;  Federal 
Supervisory  Agencies;  State  financial 
institution  supervisory  agencies; 
domestic  or  foreign  governmental 
agencies;  foreign  or  international 
organizations;  and  commercial  sources. 
Pursuant  to  the  provisions  of  5  U.S.C. 
552a(j)(2)  and  (k)(2).  this  system  is 
exempt  from  the  requirement  that  the 
record  source  categories  be  disclosed. 

EXEMPTIONS  CLAMB)  FOR  TME  SYSrai: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3).  (c)(4),  (dMD.  (d)(2),  (dKS). 
(d)(4),  (e)(1).  (eK2).  (e)(3),  (e)(4KG), 
(eH4)(H),  (eK4)(I).  (e)(5).  (e)(8),  (f)  and  (g) 
of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2)  and  (kK2). 

(PR  Doc.  97-7559  Filed  3-25-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Aimouncament  Na  OCS-e7-01] 

Request  for  Applications  Under  tlie 
Office  of  Community  Services'  Rscal 
Year  1997  Discretionary  Grants 
Program 

AGENCY:  Office  of  Community  Services, 
ACF.  DHHS. 

ACTION:  Request  for  applications  under 
the  Office  of  Community  Services' 
Discretionaiy  Grants  Program. 

SUMMARY:  The  Administration  for 
Children  and  Families,  Office  of 
Community  Services  (OCS)  announces 
that  competing  applications  will  be 
accepted  for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
under  sections  681(a)  and  (b)  of  the 
Community  Services  Block  Grant  Act  of 
1981 ,  as  ammded.  This  Program 
Announcement  consists  of  nine  parts: 

Part  A  covers  information  on 
legislative  authorities  and  defines  terms 
used  in  the  Program  Announcement; 

Part  B  provides  details  on  application 
prerequisites,  funds  available  in  each 
priority  area,  limitations  on  grant 
amounts,  project  periods,  who  should 
benefit  hom  the  programs,  and  other 
application  requirements; 

Part  C  lists  the  two  program  priority 
areas  under  which  grants  will  be  made, 
describes  the  types  of  projects  that  wiU 
be  considered  for  funding  under  each 
priority  area,  and  defines  which 
organizations  jire  eligible  to  apply; 

Part  D  provides  the  criteria  for  review 
and  evaluation  of  each  appUcation  to 
program  elements  of  the  program 
priority  area; 

Part  E  describes  the  application 
procedures,  including  the  availability  of 
forms,  where  and  how  to  submit  an 
application,  the  criteria  used  in 
screening  and  compliance  with  Federal 
requirements  regarding  the  drug-free 
workplace  and  debarment  requirements 
in  submitting  the  application; 

Part  F  describes  the  contents  of  the 
application  package  and  receipt  process; 

Part  G  provides  instructions  for 
completing  the  SF-424  following 
standard  Federal  guidelines  as  well  as 
OCS  specific  requirements,  and 
describes  how  the  project  narrative 
should  be  ordered  and  presented; 

Part  H  details  post-award  information 
and  reporting  requirements;  and 

Part  I  provides  for  an  appendices  of 
additional  applicable  Federal 
Regulations  in  Attachments  A-K. 


CLOSmo  DATE:  The  closing  time  and  date 
for  receipt  of  applications  is  4:30  p.m. 
(  Eastern  Standard  Time)  May  27, 1997. 
Applications  received  after  4:30  p.m.  on 
that  day  will  be  classified  as  late. 
Postmarks  and  other  similar  documents 
do  not  establish  receipt  of  an 
application.  Detailed  application 
submission  instructions  including  the 
addresses  where  applications  must  be 
received,  are  foimd  in  Part  E  of  this 
announcement 

F0«  FURTHER  INFORMATK)N  CONTACT: 
Joseph  Carroll.  Office  of  Community 
Services,  Division  of  Community 
Discretionary  Programs,  Administration 
for  Children  and  Families,  370  L'Enfant 
Promenade,  SW,  Washington,  D.C. 
20447,  telephone  (202)  401-9345  and 
fax  (202)  401-4687. 
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Part  A — Preamble 

1.  Legislative  Authority 

Section  681(a)  and  681(b)(2)  of  the 
Community  Services  Block  Grant  Act,  as 
amended,  authorizes  the  Secretary  to 
make  funds  available  to  support 
program  activities  of  national  or 
regional  significance  to  alleviate  the 
causes  of  poverty  in  distressed 
communities  with  special  emphasis  on 
community  and  economic  development 
activities. 

2.  Departmental  Goals 

This  announcement  is  particularly 
relevant  to  the  Departmental  goal  of 
strengthening  the  American  bmily  and 
promoting  self-sufficiency.  These 
programs  have  objectives  of  increasing 
the  access  of  low-income  people  to 
employment  and  business  development 
opportunities,  and  improving  the 
integration,  coordination,  and 
continuity  of  the  various  HHS  (and 
other  Federal  Departments')  funded 
services  potenti^ly  available  to  families 
living  in  poverty. 

3.  Definition  of  Terms 

For  purposes  of  this  Program 

Announcement  the  following 

definitions  apply: 

— Budget  Period:  The  interval  of  time 
into  which  a  grant  period  of 
assistance  is  divided  for  budgetary 
and  funding  purposes. 

— Cash  Contnoutions:  The  cash  outlay 
which  includes  the  money 
contributed  to  the  project  or  program 
by  the  recipient  and  third  parties. 

— Community  Development 
Corporation:  A  private,  nonprofit 
entity,  governed  by  a  board  consisting 
of  residents  of  the  community  and 
business  and  civic  leaders,  which  has 
as  a  principal  purpose  planning, 
developing,  or  managing  low-income 
housing  or  community  development 
projects. 

— Community  Economic  Development 
(CED):  An  economic  process  by  which 
a  comm\inity  uses  its  resources  to 
attract  capital  and  increase  business 
development  and  job  opportunities 
for  its  residents.  CED  enhances  the 
quality  of  the  economic  and  physical 
environment  of  the  community. 

— Construction  Projects:  For  the  purpose 
of  this  annoujicement,  construction 
projects  involve  land  improvements 
and  development  or  major  renovation 
of  (new  or  existing)  facilities  and 


buildings,  including  their 
improvements,  fixtures  and 
permanent  attachments. 

— Displaced  Worker:  An  individual  who 
is  in  the  labor  market  but  has  been 
unemployed  for  six  months  or  longer. 

— Distrmsed  Community:  A  geographic 
urban  neighborhood  or  rural 
community  of  high  unemployment 
and  pervasive  poverty. 

— Eligible  Applicant:  (See  appropriate 
Priority  Area  imder  Part  C.) 

— ^Employment  Education  and  Training 
Prt^ram:  A  program  that  provides 
education  and/or  training  to  wel&re 

.    recipients,  at-risk  youth,  public 
'  housing  tenants.  (Usplaced  workers, 
homeless  and  low-income  individuals 
and  that  has  demonstrated 
organizational  experience  in 
education  and  training  for  these 
populations  (TANF.  JTPA,  etc). 

— Empowerment  Zones  and  Enterprise 
Communities:  Those  communities 
designated  as  such  by  the  Secretaries 
of  Agriculture  or  Housing  and  Urban 
Development. 

— Equity  Investment:  The  provision  of 
capital  to  an  organization  for  use  as 
working  capital  or  for  some  other 
specified  purpose  in  return  for  a 
portion  of  ownership. 

— Indian  Tribe:  A  tribe,  band,  or  other 
organized  group  of  Indians  recognized 
in  the  State  in  which  it  resides  or 
which  is  considered  by  the  Secretary 
of  the  Interior  to  be  an  Indian  tribe  or 
an  Indian  organization  for  any 
purpose.  For  the  purpose  of  Priority 
Area  1.0  (Urban  and  Rural 
Conmiunity  Economic  Development) 
an  Indian  tribe  or  Indian  organization 
is  ineligible  unless  the  applicant 
organization  is  a  private  non-profit 
community  economic  development 
corporation. 

— ^Job  Creation:  New  jobs  that  are 
realized  as  a  result  of  the  OCS  funded 
project  which  includes  development 
of  either  ne^  or  expanding  business, 
service,  physical  and  commercial 
activities.  The  jobs  created  must  not 
have  been  in  existence  prior  to  the 
start  of  the  project  Note:  )ob  creation 


is  to  be  distinguished  from  job 

f)lacement  services, 
ob  Placement:  Placing  a  person  in  an 
existing  vacant  job  of  a  business, 
service,  or  commercial  activity  not 
related  to  new  development  or 
escpansion  activity. 

— ^Joo  Retention:  Jobs  that  are  saved  as 
a  result  of  the  OCS  grant  (For 
example,  saving  a  business  that  may 
be  heeded  towards  bankruptcy  or 
stopping  a  business  that  may  be 
relocating  which  would  cause  the  loss 
of  low-income  jobs). 

— ^Letter  of  Commitment  A  signed, 
written  binding  pledge  from  a  grantor 
or  lender  of  funds  for  a  specified 
purpose  which  sets  forth  terms  and 
conditions  only  subject  to  receiving 
an  award  of  OuS  Grant  Funds. 

— Loan:  Money  lent  to  a  borrower  imder 
a  binding  pledge  for  a  given  purpose 
to  be  repaid,  usually  at  a  stated  rate 
of  interest  and  witltin  a  specified 
period  of  time. 

— Poverty  Income  Guidelines:  The 
guidelines,  published  annually  by  the 
U.S.  Department  of  Health  and 
Himian  Services,  which  establish  the 
level  of  poverty  defined  as  low- 
income  for  indUviduals  and  their 
families. 

— Program  Income:  Gross  income  earned 
by  die  recipient  (during  the  project 
period)  that  is  direcUy  generated  by  a 
supported  activity  or  earned  as  a 
result  of  the  award. 

— Project  Period:  The  total  time  for 
which  a  project  is  approved  for  OCS 
support  including  any  approved 
extensions. 

— Revolving  Loan  Fund:  A  capital  fund 
established  to  make  loans  whereby 
principal  repayments  of  loans  are  re- 
paid into  the  fimd  and  re-lent  to  other 
borrowers. 

— Self-emplojrment  The  state  of  an 
individual  or  individuals  who  engage 
in  self-directed  economic  activities. 

— Self-sufficiency:  The  economic  state 
not  requiring  public  assistance  for  an 
individual  and  his  (heii  immediate 
family. 

— Technical  Assistance:  A  problem- 
solving  event  generally  utilizing  the 


services  of  an  expert  Such  services 
may  be  provided  on-site,  by 
telephone,  or  by  other 
communications.  These  services 
address  specific  problems  and  are 
intended  to  assist  with  the  immediate 
resolution  of  a  given  problem  or  set  of 
problems. 

— Temporary  Assistance  to  Needy 
Families  (TANF):  Tide  I  of  die 
Personal  Responsibility  and  Work 
Opportiinity  Reconciliation  Act  of 
1996  (P.L.  104-193)  creates  the  TANF 
program  which  transforms  welfare 
into  a  system  that  requires  work  in 
exchange  for  time-limited  assistance. 
The  law  specifically  eliminates  any 
individual  entidement  to  or  guarantee 
of  assistance,  repeals  the  Aid  to 
Families  with  Dependent  Children 
(AFDC)  program.  Emergency 
Assistance  (EA)  and  Job  Opportunities 
and  Basic  Skills  Training  QOBS) 
(irograms,  and  replaces  them  with  a 
Block  grant  entidement  to  States 
under  Tide  IV  of  the  Social  Security 
Act 

— ^Third  Party  In-kind  Contributions: 
The  valae  of  iwn-cash  contributions 
provided  by  non-fsdraal  third  parties 
which  may  be  in  the  form  of  real 
property,  equipment,  supplies  and 
other  expendable  property,  and  the 
value  of  goods  and  services  direcdy 
bmefitting  and  specifically 
identifiable  to  the  project  or  program. 

Part  B — Application  Preraquisites 

1.  Eligible  Applicants 

Priority  areas  included  in  this 
Program  Announcement  have  differing 
eligibility  requirements.  Therefore, 
eligible  applicants  are  identified  in  the 
individual  priority  area  descriptions 
found  in  Part  C 

2.  Availability  of  Funds 

a.  All  grant  awards  are  subject  to  the 
availability  of  appropriated  funds. 
Approximately  S25,332,000  is  available 
for  FY  1997.  llie  approximate  amount 
of  funds  anticipated  to  be  available  for 
each  Priority  Area  is  summarized  below: 


Priority 


Priority  Area  1.0    Urban  and  Rural  Community  Economic  DevetopmenL 

1.1  Uit>an  and  Rural  Community  Economic  Oevek)pment  (Operational) — 

1.2  Urtnnand  Rural  Conxnunity  Ecorwmic  Development  (HBCU  Set-Aside)  

1.3  Urban  and  Rural  Community  Economic  Development  (Pre-Developmental  Set-Aside) 

1.4  UrtMn  and  Rural  Community  Ecoramic  Development  (Dovdopmental  Set-Aside) 

1.5  Administrative  and  Management  Expertise  (Set  Aside) ~ — — ~ 

1.6  Training  &  Tectmical  AssistaiKe  (Set  Aside)  

Priority  Area  2.0  Rural  Community  Develcpmenl  Activities: 

2.1  Rural  Community  FadMies  Development  (Water  and  Waste  Water  Treatment  Systems  DevelopmenI) 


Fiscal  year 
1997iunds 


$15,772,000 

2.100,000 

750,000 

2.500,000 

500,000 

210,000 

3.500,000 


IMI 
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b.  Grant  Amounts.  The  approximate 
amounts  to  be  granted  for  projects  under 
the  Priority  Areas  are  indicated  below: 


Sut>-phonty  area 


1.1 

1.2 

1.4 
1.5 
1.6 
2.1 


Fundmg  limit 


Approximatety  10  at  $700,000. 
Approximately  20  at  $350,000. 
Approxtmatety  6  at  $350,000. 
Approximately  10  at  $75,000 
Approximalety  10  at  $250,000. 
Approximately  1  at  $500,000. 
Approximately  1  at  $210,000. 
Approximately  8  from  $300.000-$533.000. 


3.  Project  and  Budget  Periods 

For  Sub-Priority  Areas  1.1, 1.2,  and 
1.4,  appUcants  with  projects  involving 
construction  only,  may  request  project 
and  budget  periods  of  up  to  36  months. 
Applicants  for  non-construction  projects 
under  these  priority  areas  may  request 
projects  and  budget  periods  of  up  to  17 
months.  Sub-Priority  Areas  1.5.  and  1.6 
may  request  project  and  budget  periods 
of  up  to  17  months.  For  Sul>-Priority 
Area  2.1.  grantees  will  be  funded  for  a 
12  month  project  period.  For  Sub- 
Priority  Area  1.3,  applicants  nl*y 
request  project  and  budget  periods  of  up 
to  12  months. 

4.  Mobilization  of  Resources 

OCS  encourages  and  strongly 
supports  leveraging  of  resources  through 
public/private  partnerships  which  can 
mobilize  cash  and/or  third-party  in-kind 
contributions. 

5.  Program  Beneficiaries 

Projects  proposed  for  funding  under 
this  Announcement  must  result  in 
direct  benefits  to  low-income  people  as 
defined  in  the  most  recent  Annual 
Revision  of  Poverty  Income  Guidelines 
published  by  DHHS. 

Attachment  A  of  the  appendices  to 
this  Announcement  is  an  excerpt  hom 
the  Poverty  Income  Guidelines  ourendy 
in  effect  Annual  revisions  of  these 
guidelines  are  normally  published  in 
the  Federal  Register  in  February  or 
early  March  of  each  year.  Gradtoes  will 
be  required  to  apply  the  most  recent 
guidelines  throughout  the  project 
period.  These  revised  guidelines  may  be 
obtained  at  public  libraries. 
Congressional  offices,  or  by  writing  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office  (GPO). 
Washington.  D.C  20402.  Also,  see  "For 
Further  Information  Contact"  at  the 
beginning  of  this  Announcement. 

No  other  government  agency  or 
privately-defined  poverty  guidelines  are 
applicable  for  the  detmrnination  of  low- 
I  eligibility  for  these  OCS 


Note,  however,  that  low-income 
individuals  granted  lawful  temporary 
resident  statiis  under  Sections  245 A  or 
21 OA  of  the  Immigration  and 
Nationality  Act.  as  amended  by  the 
Immigration  Reform  and  Control  Act  of 
1986  (Public  law  99-603)  may  not  be 
eligible  for  direct  or  indirect  assistance 
based  on  financial  need  under  this 
program  for  a  period  of  five  years  from 
the  date  such  status  was  granted. 

6.  Number  of  Projects  in  Application 

An  application  may  contain  only  one 
project  except  for  Sub-Priority  Areas 
1.3.  1.5.  and  1.6  where  applicants  are 
resetirching  various  opporttinities,  are 
sharing  administrative  and  management 
expertise  with  current  OCS  grantees,  or 
are  providing  training  and/or  technical 
assistance  for  current  OCS  grantees, 
including  the  organization  of  seminars 
and  other  activities  in  assisting 
Community  Development  Corporations. 
Applications  which  are  not  in 
compliance  with  this  requirement  «vill 
be  ineligible  for  funding. 

7  Multiple  Submittals 

There  is  no  limit  to  the  number  of 
applications  that  can  be  submitted 
under  a  specific  program  priority  area  as 
long  as  each  application  contains  a 
proposal  for  a  different  project. 
However,  an  applicant  can  receive  only 
one  grant  in  each  Priority  Area.  Also 
applicants  that  receive  more  than  one 
grant  for  a  common  budget/project 
periods  must  be  mindful  that  salaries 
and  wages  claimed  for  the  same  persons 
cannot  collectively  exceed  100%  of  total 
annual  salary. 

8.  Sub-contracting  or  Delegating  Projects 

OCS  does  not  fund  projects  where  the 
role  of  the  applicant  is  primarily  to 
serve  as  a  conduit  for  funds  to 
organizations  other  than  the  applicant. 
The  applicant  must-have  a  substantive 
role  in  the  implementation  of  the  project 
fbr  which  funding  is  requested. 


9.  Previous  Performance  and  Current 
Grants  ' 

Previous  performance  of  applicants 
will  be  considered  an  important 
determining  factor  in  the  grant  award 
decisions.  Any  applicant  which  has 
three  or  more  active  OCS  grants  may 
only  be  funded  under  exceptional 
circumstances. 

Part  C — Program  Priority  Areas 

The  program  priority  areas  of  the 
Office  of  Community  Services' 
Discretionary  Grants  Program  are  as 
follows: 

Priority  Area  1.0     Urban  and  Rural 
Community  Economic  Development 

Suh-Priority  Areas  under  1.0 

1.1  Urban  and  Rural  Community 
Economic  E)evelopment 
(Operational). 

1.2  Urban  and  Rural  Community 
Economic  Development  (HBCU  Set- 
Aside). 

1.3  Urban  and  Rural  Conmiunity 
Economic  Development  (Pre- 
Developmental  Set-Aside). 

1.4  Urban  and  Rural  Community 
Economic  Development 
(Developmental  sist-Aside). 

1.5  Administrative  and  Management 
Expertise  (Set- Aside) 

1.6  Training  and  Technical 
Assistance  (Set-Aside) . 

Priority  Area  2.0     Rural  Community 
Development  Activities 

Sub-Priority  Area  under  2.1 
Rural  Community  Facilities 
Development  (Water  and  Waste 
Water  Treatment  Systems 
Development). 

Priority  Area  1.0    Urban  and  Rural 
Community  Economic  Development 

Eligible  applicants  are  private,  non- 
profit community  development 
corporations  (CCiCs)  governed  by  a 
board  consisting  of  residents  of  the 
community  and  business  and  civic 
leaders  which  have  as  a  princif>al 
purpose  planning,  developing,  or 


in  imaging  low- income  housing  or 
community  development  projects. 

The  purpose  of  this  priority  area  is  to 
encourage  the  creation  of  projects 
intended  to  provide  employment  and 
business  development  opportunities  for 
low-income  people  through  business, 
physical  or  commercial  development. 
Generally  the  opportunities  must  aim  to 
improve  the  quality  of  the  economic  and 
social  environment  of  AFDC/TANF 
recipients;  low-income  residents 
including  displaced  workers;  at-risk 
teenagers;  noncustodial  parents, 
particularly  those  of  children  receiving 
AFDC/TANF  assistance;  individuab 
residing  in  public  housing;  individuals 
who  are  homeless;  and  those  with 
developmental  disabilities.  It  is 
intended  to  provide  resources  to  eligible 
applicants  (CDCs)  but  also  has  the 
broader  objectives  of  arresting 
tendencies  toward  dependency,  chronic 
unemployment,  and  community 
deterioration  in  urban  and  rural  areas. 
Sub-Priority  Area  1.5  is  intended  to 
provide  administrative  and  man^ement 
expertise  to  current  Office  of 
Community  Services'  grantees  who  are 
experiencing  problems  in  the 
implonentation  of  urban  and  rural 
community  economic  development 
projects.  Sub-Priority  Area  1.6  is 
intended  to  provide  training  and 
technical  assistance  to  groups  of 
community  development  corporations 
in  developing  or  implementing  projects 
funded  under  this  section  and  to 
generally  enhance  the  viability  and 
competence  of  community  development 
corporations. 

Tnis  program  also  seeks  to  attract 
additional  private  capital  into  distressed 
communities,  including  empowerment 
zones  and  enterprise  communities,  and 
to  build  and/or  expand  the  ability  of 
local  institutions  to  better  serve  the 
economic  needs  of  local  residents. 

Sub-Priority  Area  1.1  Urban  and  Rural 
Community  Economic  Development 
(Operational) 

Fimds  will  be  provided  to  a  limited 
number  of  private  non-profit 
community  development  corporations 
for  business  development  activities  at 
the  local  level.  Funding  will  be 
provided  for  specific  projects  and  will 
require  the  submission  of  work  plans 
and/or  business  plans  that  meet  the  test 
of  economic  feasibility. 

For  Fiscal  Year  1997,  it  is  anticipated 
that  approximately  twenty  (20)  grants 
up  to  a  TnaYimiim  of  $350,000  will  be 
awarded  and  approximately  ten  (10) 
grants  over  $350,000  but  up  to  $700,000 
will  be  made.  Competition  for  these 
funds  will  be  restricted  to  either  the 
$350,000  and  under  or  ovw  $350,000 


but  up  to  $700,000  categories.  Each 
category  of  funds  will  compete  only 
among  themselves. 

Projects  must  further  the 
Departmental  goals  of  strengthening 
American  families  and  promoting  their 
self-sufficiency.  OCS  is  particulariy 
interested  in  receiving  applications  that 
stress  public-private  partnerships  that 
are  directed  toward  the  development  of 
economic  self-sufficiency  in  diistressed 
communities  through  projects  that  focus 
on  providing  employment  and  btisiness 
development  opportunities  for  low- 
income  people  through  business, 
service,  physical  and  commercial 
development. 

Applicants  located  in  empowerment 
zones  and  enterprise  communities  are 
urged  to  submit  applications.  LikeMrise, 
applicants  are  encouraged  to  foster 
partnerships  with  child  support 
enforcement  agencies  to  increase  the 
capability  of  low-income  noncustodial 
parents,  particularly  those  of  children 
receiving  AFDC/TANF  assistance,  to 
fulfill  their  parental  responsibilities. 
Such  applicants  may  request  funds  for 
a  business  development  project  or  a 
project  that  demonstrates  innovative 
ways  to  create  jobs  for  low  income 
persons  in  the  targeted  group  or 
community. 

Applications  mt»t  show  that  the 
proposed  project 

(1)  Creates  full-time  permanent  jobs 
except  where  an  applicant  demonstrates 
that  a  permanent  part-time  job  produces 
actual  wages  that  exceed  the  HHS 
poverty  guidelines.  Seventy-five  percent 
(75%)  of  those  jobs  created  must  be 
filled  by  low-income  residents  of  the 
community  and  must  also  provide  for 
career  development  opportunities. 
Project  emphasis  should  be  on 
employment  of  individuals  who  are 
imemployed  or  on  public  assistance, 
with  particular  emphasis  on  those  that 
are  at-risk  teenagers;  AFDC/TANF 
recipients;  low-income  noncustodial 
parents,  particularly  those  of  children 
receiving  AFDC/TANF  assistance; 
individuals  residing  in  public  housing; 
and  individuals  who  are  homeless. 
While  projected  employment  in  future 
years  may  be  includsd  in  the 
application,  it  is  essential  that  the  focus 
of  employment  projects  concentrate  on 
those  jolw  created  during  the  duration  of 
the  OCS  project  period;  and/or 

(2)  Creates  a  significant  nimiber  of 
business  development  opportunities  for 
low- income  residents  of  die  community 
or  significantly  aids  such  residents  in 
maintaining  economically  viable 
businesses;  and 

(3)  Provides  for  establishing  the  self- 
sufficiency  of  program  participants. 


In  the  evaluation  process,  favorable 
consideration  wrill  he  given  to 
applicants  under  this  priority  area  who 
show  the  lowest  cost-per-job  created. 
Unless  there  are  extenuating 
circumstances,  OCS  will  not  fund 
projects  where  the  cost-per-job  in  OCS 
funds  exceeds  $15,000. 

In  addition,  fovorable  consideration  in 
the  evaluation  process  will  be  given  to 
applicants  who  demonstrate  their 
intention  to  coordinate  services  with  the 
local  AFDC/TANF  offices  and/or  other 
employment  education  and  training 
offices  and  child  support  enforcement 
agencies  that  serve  the  proposed  area. 
'The  offices  and  agencies  should  serve 
welfare  recipients,  at-risk  youth,  public 
housing  tenants,  displaced  workers, 
homeless  and  low-income  individuals 
(as  defined  by  the  Annual  Revision  to 
Poverty  Income  Guidelines  published 
by  KiHS)  including  noncustodial 
parents.  Applicants  should  submit  a 
written  agreement  frt>m  the  applicable 
office  or  agency  that  indicates  what 
actions  will  be  taken  to  integrate/ 
coordinate  services  that  relate  directly 
to  the  project  for  which  funds  are  being 
requested.  The  agreement  should 
include  the  goals  and  objectives 
(including  target  groups)  that  the 
appticant^nd  the  emplojrment 
education  and  training  office  and  child 
support  enforcement  agency  expect  to 
reach  through  their  coUabontion.  It 
should  describe  the  cooperative 
relationship,  including  specific 
activities  and/or  actions  each  of  these 
entities  proposes  to  carry  out  in  support 
of  the  project,  and  the  mechanism(s)  to 
be  used  in  coordinating  those  activities 
if  the  project  is  funded  by  OCS. 
Documentation  that  illustrates  the 
organizational  experience  of  the 
employment  education  and  training 
office  should  also  be  included. 

Any  applicant  which  proposes  to  use 
the  requested  OCS  funds  to  make  an 
eqnity  investment  such  as  the  purchase 
of  stock,  or  a  loan  to  a  business  concern, 
including  a  wholly-owned  subsidiary, 
or  to  make  a  sub-^rant  with  a  portion  of 
the  OCS  funds,  in  addition  to 
submission  of  a  business  plan,  must 
include  the  terms  of  the  proposed 
transaction.  For  example,  regarding  a 
stock  purchase,  the  cost  per  share, 
number  of  shares  and  percentage  of 
ownership  is  needed.  Also  the 
application  must  include  a  written 
agreement  with  the  third  party  that 
commits  the  latter  to  the  following: 

1.  A  minimum  of  75%  of  the  jobs  tO 

be  created  imder  the  grant  will  be  for 
low-income  individuals. 

2.  The  grantee  will  have  authority  to 
screen  applicants  for  jobs  to  be  filled  by 
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low-income  individuals  and  to  verify 
their  ehgibility. 

3.  The  grantee  will  have  a  seat  on  the 
Board  of  Directors  of  the  third  party's 
firm  if  the  grantee's  investment  equals 
25%  or  more  of  the  firm's  assets.  (Not 
applicable  to  loans  made  to  third 
parties.) 

4.  Reports  will  be  made  on  a  regular 
basis  to  the  grantee  on  the  use  of  grant 
funds. 

5.  A  procedure  will  be  developed  to 
assure  that  there  are  no  duplicate  counts 
of  jobs  created. 

6.  Detailed  information  will  be 
provided  on  how  the  grant  funds  will  be 
used  by  the  third  party  by  submitting  a 
Source  and  Use  of  Funds  Statement.  In 
addition,  the  agreement  will  provide 
details  on  how  the  community 
development  corporation  will  provide 
support  and  technical  assistance  to  the 
third-party  in  areas  of  recruitment  and 
retention  of  low-income  individuals. 

OCS  encourages  applications  that  will 
develop  linkages  or  agreements  with 
local  agencies  responsible  for 
administering  AFDC/TANF  programs 
and  child  support  enforcement 
agreements.  OCS  would  expect  these 
programs  to  create  new  jobs  for  AFDC/ 
TANF  recipients:  and  low-income 
noncustodial  parents,  particularly  those 
of  children  receiving  AFDC/TaNF 
assistance.  These  initiatives  can  be 
accomplished  through  a  variety  of 
business  development  projects  funded 
under  this  priority  area,  i.e..  business 
expansions,  new  business  development 
and  self-employment  activities,  etc. 

OCS  does  not  fund  education  and 
training  programs.  In  projects  where 
participants  must  be  trained,  any  funds 
that  are  proposed  to  be  used  for  training 
purposes  must  be  limited  to  providing 
specific  job-related  training  to  those 
individiials  who  have  been  selected  for 
employment  in  the  grant  supported 
project  which  includes  development  of 
either  new  or  expanding  business, 
service,  physical  and  commercial 
activities. 

Prajects  involving  training  and 
pleoaaMnt  for  existing  vacant  positions 
will  be  disqualified. 

Projects  which  would  result  in  the 
relocation  of  a  business  from  one 
geographic  area  to  another  with  the 
possible  displacement  of  employees  are 
discouraged. 

OCS  will  not  consider  applications 
that  propose  to  establish  or  expand 
revolving  loan  funds  nor  proposals  that 
are  geared  towards  the  establishment  of 
Small  Business  Investment  Corporations 
or  Minority  Enterprise  Small  Business 
Investment  Corporations. 

OCS  does  not  anticipate  approving 
the  fiinding  of  applications  which 


propose  to  sul>-grant  all  or  most  of  the 
grant  activities  to  an  unrelated  entity. 

Applicants  must  be  aware  that 
projects  funded  under  this  priority  area 
must  be  operational  by  the  end  of  the 
project  period,  i.e..  businesses  must  be 
in  place,  and  low-income  individuals 
actually  employed  in  those  businesses. 

See  Part  G  8  for  special  instructions 
on  developing  a  program  narrative  for 
this  priority  area. 

Sub-Priority  Area  1.2     Urt>an  and  Rural 
Community  Economic  Development 
(HBCU  Set-Aside) 

For  Fiscal  Year  1997.  it  is  anticipated 
that  a  set-aside  fund  of  $2,100,000  will 
be  included  under  this  priority  area  for 
eligible  applicants  that  submit  projects 
that  will  be  carried  out  in  conjiinction 
with  Historically  Black  Colleges  and 
Universities  (HBCU).  as  defined  in 
Executive  Order  Number  12677.  dated 
April  28.  1989.  through  contract  or  sub- 
grant.  Such  projects  must  conform  to  the 
purposes,  requirements  and 
prohibitions  applicable  to  those 
submitted  under  Sub- Priority  Area  1.1. 

These  projects  should  reflect  a 
significant  partnerahip  role  for  the 
college  or  university,  and  the  applicant 
in  doing  so  %vill  be  considered  to  have 
fulfilled  the  goals  of  the  evaluation 
criterion  for  Public-Private  Partnerships 
and  will  be  granted  the  maximum 
number  of  points  in  that  category. 
Applications  for  these  set-aside  funds 
which  are  not  funded  due  to  the  limited 
amount  of  funds  available  will  also  be 
considered  competitively  within  the 
larger  pool  of  eligible  applicants  under 
Sub-Priority  Area  1.1. 

Any  funds  that  are  not  used  under 
this  sub-priority  area  due  to  the  limited 
number  of  highly  scored  applications 
will  be  rolled  over  into  Sub-Priority 
Area  1.1. 

Any  funds  that  are  proposed  to  be 
used  for  training  purposes  must  be 
limited  to  providing  specific  job  related 
training  to  those  individuals  who  have 
been  selected  for  employment  in  the 
grant  supported  project  which  includes 
development  of  either  new  or  expanding 
business,  service,  physical  and 
commercial  activities. 

See  Part  G  8  for  special  instructions 
on  developing  a  work  program  for  this 
priority 


Sub-Priority  Area  1.3     Urban  and  Rural 
Community  Economic  Development 
(Pre-Developmentai  Set-Aside) 

OCS  intends  in  this  Sub-priority  area 
to  provide  funds  to  recanUy-established 
private,  non-profit  community 
development  corporations  which 
propose  to  undertake  economic 


development  activities  in  distressed 
communities. 

OCS  recognizes  that  there  are  a 
number  of  newly-organized  non-profit 
community  development  corporations 
which  have  identified  needs  in  their 
communities  but  have  not  had  the  staff 
or  other  resources  to  develop  projects  to 
address  those  needs.  This  lack  of 
resources  also  might  be  affecting  their 
ability  to  compete  for  funds,  such  as 
those  provided  under  Sub-priority  area 
1.1  (Operational  Grants),  since  their 
limited  resources  would  preclude  them 
from  developing  a  comprehensive 
business  plan  and/or  mobilizing 
resources.  OCS  has  an  interest  in 
providing  support  to  these  new  entities 
in  order  to  enable  them  to  become  more 
firmly  established  in  their  communities, 
thereby  bringing  technical  expertise  and 
new  resources  to  these  previously 
unserved  or  underserved  communities. 
Therefore,  OCS  is  setting  aside  funds  in 
Fiscal  Year  1997  for  grants  to  private, 
non-profit  community  development 
corporations  that  have  never  received 
OCS  funding;  have  been  in  existence  for 
no  more  than  three  years  or  have  been 
in  existence  longer  than  three  yeare  but 
have  no  record  of  participation  in 
economic  development  type  projects. 
For  the  latter,  a  CDC  must  state  that  it 
has  not  been  active.  Also,  for  this  sub- 
priority  area  only,  the  phrase  "no 
participation  in  economic  development 
type  projects"  means  an  eligible 
applicant  has  not  sponsored  nor  had 
any  significant  participation  in  projects 
that  have  provided  employment  or 
business  development  opportunities 
through  business,  service,  physical  and 
commercial  activities.  In  addition, 
applicants  with  housing  experience 
must  not  have  significant  participation 
in  planning,  developing  and  mHnaging 
bousing  with  an  aggregate  cost  or 
investment  value  of  $1  million  or  more. 
We  anticipate  that  grants  of  up  to 
$75,000  each  will  be  made  to  eligible 
applicants.  These  grants  will  be  made 
for  a  period  of  one  year  and  will  not 
require  leveraged  or  mobilized  funds. 

"These  grants  will  be  pre- 
developmental  grants  under  which 
CDCs  may  incur  costs  to:  (1)  Evaluate 
the  feasibility  of  p>otential  projects 
which  addrms  identified  needs  in  the 
low-income  community  and  which 
conform  to  those  projects  and  activities 
allowable  under  Sub- Priority  Areas  1.1, 
1.2,  and  1.4;  (2)  develop  a  Business  Plan 
related  to  one  of  those  projects;  and  (3) 
mobilize  resources  to  be  contributed  to 
one  of  those  projects,  including  the 
utilization  of  HBCUs. 

Based  on  the  availability  of  funds  in 
Fiscal  Year  1998,  OCS  will  consider 
establishing  a  set-aside  to  provide 


operational  funds  to  those  organizations 
which  received  pre-developmental 
grants.  Grants  might  be  for  a  maximum 
of  $250,000  and  competition  for  those 
funds  would  be  restricted  to  those 
organizations  receiving  Fiscal  Yeare 
1996  and  1997  pre-developmental 
grants.  The  Biisiness  Plan  developed  as 
a  result  of  the  pre-developmental  grant 
would  be  submitted  as  part  of  the 
competitive  application. 

Specifically,  each  application  for 
Fiscal  Year  1997  funded  under  this  Sub- 
priority  Area  must  include  the  following 
as  part  of  the  project  narrative: 

1.  Description  of  the  impact  area,  i.e., 
a  description  of  the  low-income  area  it 
proposes  to  address; 

2.  Analysis  if  need  in  the  distressed 
community; 

3.  How  the  potential  projects  relate  to 
applicant's  organizational  goals  and 
previous  experience  (if  any); 

4.  Project  design  and  implementation 
facton  including  a  discussion  of 
potential  projects  that  might  be 
implemented  to  address  identified 
needs,  a  strategy  for  conduct  of 
feasibility  studies  on  potential  projects 
and  quarterly  work  plans  with  specific 
task  timelines  and  a  self-evaluation 
component;  and 

5.  Project  objectives  and  measurable 
impact,  i.e.,  a  discussion  of  preparing  a 
business  plan  on  only  one  selected 
project  based  on  resiilts  of  the  feasibility 
studies  and  plan  for  mobilization  of 
nondiscretionary  doUara  to  implement 
it. 

Applications  for  these  set-aside  funds 
which  are  not  funded  due  to  the  limited 
amount  of  funds  available  may  also  be 
considered  competitively  within  the 
larger  pool  of  eligible  applicants  under 
Sub-Priority  Area  1.1. 

Sub-Priority  Area  1.4    Urban  and  Rural 
Community  Economic  IDevelopment 
(Developmental  Set-Aside) 

OCS  intends  in  this  Sub-priority  area 
to  provide  funds  to  organizations  which 
received  grants  from  OCS  in  Fiscal 
Years  1995  and  1996  under  the  Pre- 
Developmental  grant  program.  These 
organizations  will  compete  only  among 
themselves.  Such  projects  mtist  conform 
to  the  purposes,  requirements  and 
prohibitions  applicable  to  those 
submitted  under  Priority  Area  1.1. 
Applications  which  are  not  funded 
within  this  set-aside  due  to  the  limited 
amount  of  funds  available  will  also  be 
considered  competitively  within  the 
larger  pool  of  eligible  applicants  under 
Sub-Priority  Area  1.1. 


Sub-Priority  Area  1.5    Administrative 
and  Management  Expertise  (Set-Aside) 

OCS  believes  that  one  of  the  most 
effective  means  of  assuring  the 
successful  operation  of  a  project  under 
the  Discretionary  Grants  Program  area  is 
through  the  sharing  amongst  CDCs  of 
their  experiences  in  dealing  with  the 
day-to-day  iagpes  and  challenges 
presented  in  promoting  community 
economic  development  Accordingly, 
OCS  strongly  encourages  more 
experienced  CDCs  to  share  their 
administrative  and  management 
expertise  with  less  experienced  CDCs  or 
with  those  who  have  encountered 
difficulties  in  operationalizing  their 
work  programs.  In  order  to  facilitate 
this,  OCS  will  provide  funds  to  one  or 
more  commimity  development 
corporations  to  assist  with  their  efforts 
to  enhance  the  management  and 
operational  capacities  of  the  less 
experienced  CIX2a  or  those  having 
difficulties. 

We  anticipate  that  the  grant(s)  would 
be  for  a  irmiritniiTn  of  $500,000  with  a 
project  period  not  to  exceed  17  months. 
OCS  will  share  with  the  grantee(8) 
information  on  other  grantees  seeking  to 
benefit  from  such  assistance.  Such 
formal  requests  could  also  be  initiated 
by  a  grantee  with  the  concurrence  of 
dCS.  These  contacts  may  occur  on-site, 
by  telephone,  or  by  other  methods  of 
conmiunication.  Costs  incurred  in 
connection  with  participating  in  such 
activities  will  be  borne  by  the 
recipient(8)  of  the  OCS  grant  under  this 
sub-priority  area. 

Sub-Priority  Area  1.6    Training  and 
Technical  Assistance  (Set-Aside) 

Funds  will  be  awarded  to  one 
organization  under  this  priority  area  for 
the  purpose  of  providing  training  and 
tarhnirjil  assistance  to  strengthen  the 
network  of  CDCs. 

We  anticipate  that  the  grant  will  be 
for  $210,000  with  a  grant  period  not  to 
exceed  17  months.  Applicant  must  have 
the  ability  to  collect  and  analyze  data 
nationally- that  may  benefit  CDCs  and  be 
able  to  disseminate  information  to  all  of 
OCS  funded  grantees;  publish  a  national 
directory  of  funding  sources  for  CDCs 
(public,  corporate,  foundation, 
religious);  publish  research  papera  on 
specific  aspects  of  job  creation  by  CDCs; 
design  and  provide  information  on 
successful  projects  and  economic  niches 
that  CDCs  can  target  The  applicant  will 
also  be  responsible  for  the  development 
of  instructional  programs,  national 
conferences,  seminars,  and  other 
activities  to  assist  community 
development  corporations. 


Eligible  applicants  are  private  non- 
profit organizations.  Applicants  must 
operate  on  a  national  b»sis  and  have 
significant  and  relevant  experiences  in 
working  with  community  development 
corporations. 

Priority  Area  2.0    Rural  Community 
Development  Activities 

Sub-Priority  Area  2.1    Rural 
Community  Facilities  Development 
(Water  and  Waste  Water  Treatment 
Systems  Development) 

Funds  will  be  provided  under  this 
sub-priority  area  to  help  low-income 
rural  communities  develop  the 
capability  and  expertise  to  establish 
and/or  Tno'"t«in  affordable,  adequate 
and  safe  water  and  waste  water 
treatment  facilities. 

Funds  provided  under  this  Sub- 
priority  area  may  not  be  used  for 
construction  of  water  and  waste  water 
treatment  systems  or  for  operating 
subsidies  for  such  systems,  but  other 
mobilized  funds  may  be  used  for  these 
activities.  Thraefore,  it  is  suggested  that 
appUcants  coordinate  projects  with  the 
Farmers  Home  Administration  (FmHA) 
and  other  Federal  and  State  agencies  to 
ensure  that  funds  for  hardware  for  local 
community  projects  are  available. 

Eligible  applicants  are  multi-state, 
regional  private  non-profit  organizations 
that  can  provide  training  and  technical 
assistance  to  small,  rural  communities 
in  meeting  their  community  facility 
needs. 

See  Part  G  8  for  special  instructions 
on  developing  a  program  narrative  for 
this  priority  area. 

Part  D — Criteria  for  Review  and 
Evaliiation  of  all  Applications 

1.  Criteria  for  Review  and  Evaluation  of 
All  Applications  Submitted  Under  Sub- 
Priority  Areas  1.1, 1.2,  and  1.4 

(a)  Criterion  I:  Analysis  of  Need 
(Maximant:  5  points)  The  application 
documents  that  the  project  addresses  a 
vital  need  in  a  distressed  community. 
(0-3  points) 

Most  recent  available  statistics  and 
other  information  are  provided  in 
support  of  its  contention.  (0-2  points) 

(b)  Criterion  D:  Organizational 
Experience  in  Program  Area  and  Staff 
Responsibilities  (Maximum:  25  points) 

(i)  Organizational  Experience  in 
Program  Area  (sub-rating:  0-15  points). 

Documentation  provided  indicates 
that  projects  previously  undertaken 
have  been  relevant  and  effiective  and 
have  provided  permanent  benefits  to  the 
low-income  population.  (0-5  points) 

The  applicant  has  demonstrated  the 
ability  to  implement  major  activities  in 
such  areas  as  business  development. 
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commercial  development,  physical 
development,  or  financial  services;  the 
ability  to  mobilize  dollars  from  sources 
such  as  the  private  sector  (corporations, 
banks,  etc.),  foundations,  the  pubUc 
sector,  including  State  and  local 
governments,  or  individuals:  that  it  has 
a  sound  organizational  structure  and 
proven  organizational  capability;  and  an 
ability  to  develop  and  maintain  a  stable 
program  in  terms  of  business,  physical 
or  community  development  activities 
that  will  provide  needed  permanent 
jobs,  services,  business  development 
opportunities,  and  other  benefits  to 
community  residents.  (0-10  points) 

(ii)  Staff  Skills,  Resources  and 
Responsibilities  (sulhmting  0-10 
points). 

The  application  describes  in  brief 
resume  form  the  experience  and  skills  of 
the  project  director  who  is  not  only  well 
qualified,  but  his/her  professional 
capabilities  are  relevant  to  the 
successful  implementation  of  the 
project.  If  the  key  staff  person  has  not 
yet  been  identified,  the  application 
contains  a  comprehensive  position 
description  which  indicates  that  the 
responsibilities  to  be  assigned  to  the 
project  director  are  relevant  to  the 
successful  implementation  of  the 
project.  (0-5  points) 

Tne  applicant  has  adequate  facilities 
and  resources  (i.e.  space  and 
equipment)  to  successfully  cany  out  the 
work  plan.  (0-2  points) 

The  assigned  responsibilities  of  the 
staff  are  appropriate  to  the  tasks 
identified  for  the  project  and  sufficient 
time  of  senior  staff  will  be  budgeted  to 
assure  timely  implementation  and  cost 
eSiective  management  of  the  project  (0- 
3  points) 

(c)  Criterion  ID:  Project 
Implementation  (Maximum:  25  points). 

the  Work  Plan,  or  Business  Plan 
where  appropriate,  is  both  sound  and 
feasible.  Briefly  the  plan  should 
describe  the  key  work  tasks  and  show 
how  the  project  objectives  will  be 
accomplished  including  the 
development  of  business  and  creation  of 
jobs  for  low-income  persons  during  the 
allowahle  OCS  project  period.  The 
project  is  responsive  to  the  needs 
identified  in  the  Analysis  of  f4eed.  (0- 
5  points) 

It  sets  fOTth  realistic  quarterly  time 
taigets  by  which  the  various  work  tasks 
will  be  completed.  (0-5  points) 

Critical  issues  or  potential  problems 
that  might  impact  negatively  on  the 
project  are  defined  and  the  project 
objectives  can  be  reasonably  attained 
daapite  such  potential  problems.  (0-5 
points) 

The  application  contains  a  full  and 
accurate  description  of  the  proposed  uaa 


of  the  requested  financial  assistance. 
Also,  if  the  project  proposes  the 
development  of  a  new  or  expanding 
business,  service,  physical  or 
commercial  activity,  the  application 
must  address  applicable  elements  of  a 
business  plan  which  are  included  in  the 
section  on  "Instructions  for  Completing 
Application  Package"  of  the  Program 
Announcement.  Special  attention 
should  be  given  to  assure  that  the 
financial  plan  element,  which  indicates 
the  project's  potential  and  timetable  for 
financial  self-sufficiency,  is  included.  It 
must  include  the  following  exhibits  for 
the  first  three  years  (on  a  quarterly 
basis)  of  business'  operations:  Profit  and 
Loss  Forecasts.  Cash  Flow  Projections 
and  Profbrma  Balance  Sheets.  Also,  an 
initial  Source  and  Use  of  Funds 
statement  for  all  project  funding  must  be 
included.  (0-10  points) 

(d)  Criterion  /V;  Significant  and 
Beneficial  Impact  (Maximum:  20 
points). 

(i)  Significant  and  Beneficial  Impact 
(sub-rating:  Maximum:  0-5  points). 

The  proposed  project  will  produce 
permanent  and  measurable  results  that 
will  reduce  the  incidence  of  poverty  and 
AFDC/TANF  assistance  in  the 
community.  (0-3  points) 

The  OCS  grant  funds,  in  combination 
with  private  and/or  other  public 
resources,  are  targeted  into  low-income 
conununities,  distressed  communities, 
and/or  designated  enterprise  zones  and 
enterprise  communities.  (0-2  points) 

(ii)  Community  Empowerment 
Consideration  and  Partnership  with 
Child  Support  Enforcement  Agency 
(Maximum:  0-5  points). 

Special  consideration  will  be  given  to 
applicants  who  are  located  in  areas 
which  are  characterized  by  poverty  and 
other  indicators  of  socio-economic 
distress  such  as  a  poverty  or  AFDC/ 
TANF  assistance  rate  of  at  least  20%. 
designation  as  an  Empowerment  Zone 
or  Enterprise  Community  (EZ/EC).  high 
levels  of  unemployment,  high  levels  of 
incidences  of  violence,  gang  activity, 
crime,  drug  use  and  low-income 
noncustodial  parents  of  children 
receiving  AFDC/TANF.  (0-3  points) 
Applicants  should  docujnent  that 
they  were  involved  in  the  preparation 
and  implementation  of  a  comprehensive 
community-based  strategic  plan  to 
achieve  both  economic  and  human 
development  in  an  integrated  manner, 
and  how  the  profKised  project  will 
support  the  goals  of  that  plan.  Also 
applicants  should  document  that  they 
have  entered  into  partnership 
agreements  with  local  Child  Support 
Enforcement  agencies  to  increase 
capability  of  low-income  parents  and 


families  to  fulfill  their  parental 
responsibilities.  (0-2  points) 

Note:  Applicants  that  have  projects  located 
in  EZ/EC  target  areas  or  those  who  have 
Included  signed  current  agreements  with 
child  support  eoforcement  agencies  will 
automatically  receive  the  maximum  2  points. 

(iii)  Cost-per-fob  (sub-rating:  0-5 
points). 

During  the  project  period,  the 
proposed  project  will  create  new, 
permanent  jobs  or  maintain  permanent 
jobs  for  low-income  residents  at  a  cost- 
per-job  below  $15,000  in  OCS  fimds 
unless  there  are  extenuating 
circumstances,  i.e.,  Alaska  where  the 
cost  of  living  is  much  higher. 

(Note:  The  iii«»imiiin  number  of  points 
will  be  given  to  those  applicants  proposing 
estimated  cost-per-job  for  low-income 
residents  of  SlO.OOO  or  less  of  OCS  requested 
funds.  Higher  cost-per-job  estimates  will 
racaive  corre8p>ondingly  fevver  points  unless 
adequately  justified  by  extenuating 
circumstances.) 

(iv)  Career  Development 
Opportunities  (sub-rating:  0-5  points). 

The  application  documents  mat  the 
jobs  to  be  created  for  low-income  people 
have  career  development  opportunities 
which  will  promote  self-sufficiency. 

(e)  Criterion  V:  Public-Private 
Partnerships  (Maximum:  20  points). 

(i)  Mobilization  of  resources  (sub- 
rating:  15  points). 

The  application  documents  that  the 
applicant  will  mobilize  from  public 
and/or  private  sources  cash  and/or  in- 
kind  contributions  valued  at  an  amount 
equal  to  the  OCS  funds  requested. 
Applicants  documenting  that  the  value 
of  such  contributions  will  be  at  least 
equal  to  the  OCS  hmds  requested  will 
receive  the  maximum  number  of  points 
for  this  subcriterion.  Lesser 
contributions  will  be  given 
consideration  based  upon  the  value 
documented. 

Note  1:  Cash  resources  such  as  cash  or 
loans  contributed  from  all  project  sources 
(except  for  those  contributed  directly  by  the 
applicant)  must  be  documented  by  letters  of 
commitment  from  third  parties  nMUng  the 
contribution.  Third  party  in-kind 
contributions  such  as  equipment  or  real 
property  contributed  by  applicant  or  third 
parties  must  be  dociunented  by  an  invantoiy 
for  equipment  and  a  copy  of  deed  or  other 
legal  document  for  real  property.  In  addition, 
future  or  projected  program  income  such  as 
gross  or  net  profits  from  the  project  or 
business  operations  will  not  be  recognixsd  as 
mobilized  or  contributed  resourcea. 

Nola  2:  ApplicanU  under  Sub-Priority  Area 
1.2  who  have  a  signed,  «mtten  agreement  ior 
a  peitnership  with  Historically  Black 
Collagas  and  Universities  are  deemed  to  have 
fully  met  this  criterion  and  will  receive  the 
maximum  number  of  points  if  they  include 
the  agreement  with  the  HBCU. 


(ii)  Integration/coordination  of 
services  (sub-rating:  5  points). 

The  applicant  demonstrates  a 
commitment  to  or  agreements  with  local 
agencies  responsible  for  administering, 
child  support  enforcement, 
employment,  education  and  training 
programs  (such  as  ]TPA)  to  ensure  that 
weLEaie  recipients,  at-risk  youth, 
displaced  workers,  public  housing 
tenants,  homeless  and  low-income 
individuals  and  low-income 
nonciistodial  parents  will  be  trained  and 
placed  in  the  newly  created  jobs.  The 
applicant  provides  written  agreements 
from  the  local  AFDC/TANF  or  other 
employment,  education  and  training 
office,  and  child  support  enforcement 
agency  indicating  what  actions  will  be 
taken  to  integrate/coordinate  services 
that  relate  directly  to  the  project  for 
which  funds  are  being  requested.  (0-2 
points) 

Specifically,  the  agreements  should 
include:  (1)  "The  goals  and  objectives 
that  the  applicant  and  (a)  the  AFDC/ 
TANF  or  other  employment,  education 
and  training  office  and/or  (b)  child 
support  enforcement  agency  expect  to 
achieve  through  their  collaboration;  (2) 
the  specific  activities/actions  that  will 
be  taken  to  integrate/coordinate  services 
on  an  on-going  basis;  (3)  the  target 
population  that  this  collaboration  will 
serve;  (4)  the  mechanism(s)  to  be  used 
in  integrating/coordinating  activities;  (5) 
how  those  activities  will  be  significant 
in  relation  to  the  goals  and  objectives  to 
be  achieved  through  the  collaboration; 
and  (6)  how  those  activities  wrill  be 
significant  in  relation  to  their  impact  on 
the  success  of  the  OCS-funded  project 
(0-2  points) 

The  applicant  should  also  provide 
documentation  that  illustrates  the 
organizational  experience  related  to  the 
employment  education  and  training 
program  (refer  to  Criterion  n  for 
guidelines).  (0-1  point) 

(f)  Criterion  VI:  Budget 
Appropriateness  and  Reasonableness 
(Mkadmum:  5  points). 

Funds  requested  are  commensxirate 
with  the  level  of  effort  necessary  to 
accomplish  the  goals  and  objectives  of 
the  project  (0-2  points) 

The  application  includes  a  detailed 
budget  faroak-down  for  each  of  the 
budget  categories  in  the  SF-424A.  The 
applicant  presents  a  reasonable 
administrative  cost  (0-2  points) 

The  estimated  cost  to  the  government 
of  the  pn^ect  also  is  reasonable  in 
relaiion  to  the  anticipated  results.  (0-1 
point) 


2.  Criteria  for  Review  and  Evaluation  of 
Applications  Subrnttted  Under  Sub- 
Priority  Area  1.3 

(a)  Criterion  I:  Analysis  of  Need 
(Maximvan:  15  points). 

The  application  documents  that  there 
are  clearly  identified  needs  in  a  low- 
income  community  not  being  effectively 
addressed.  (0-10  points) 

Most  recent  available  statistics  and 
other  information  are  provided  in 
support  of  its  contention.  (0-5  points) 

(b)  Criterion  B:  Organizational 
Capability  and  Capacity  (Maximum:  20 
Points). 

(i)  Organizational  experience  in 
program  area  (sub-rating:  5  Points). 

Each  applicant  must  briefly  show  why 
their  organization  can  successfully 
implement  the  project  for  which  they 
are  requesting  funds.  (0-3  points) 

If  an  applicant  has  a  history  of  prior 
achievements  in  economic  development 
within  the  past  three  (3)  yean,  it  should 
address  the  relevance  and  efiiectiveness 
of  those  projects  undertaken,  especially 
their  cost  effectiveness  and  the 
relevance  and  effectiveness  of  any 
services  and  the  permanent  benefits 
provided  to  the  targeted  population.  (0- 
2  points) 

(ii)  Management  capacity  (sub-rating: 
5  points). 

Applicants  must  fiilly  detail  their 
ability  to  implement  sound  and  efiiective 
management  practices  and  if  they  have 
been  recipients  of  other  Federal  or  other 
governmental  grants,  they  must  also 
detail  that  they  have  consistently 
complied  with  financial  and  prt>gram 
progress  reporting  and  audit 
requirements.  (0-3  points) 

Applicants  should  submit  any 
available  doctmientation  on  their 
management  practices  and  progress 
reporting  procedures  along  with  a 
statement  by  a  Certified  or  Licensed 
Public  Accountant  as  to  the  sufficiency 
of  the  applicant's  financial  management 
system  to  protect  adequately  any 
Federal  fiinds  awarded  imder  the 
application  subnvitted.  (0-2  points) 

Note:  The  documentation  of  the  applicant's 
manSgement  practices,  etc.,  and  statement 
from  the  Accountant  on  the  financial 
management  system  must  address  the 
applicant  organization's  own  internal  system 
rather  than  an  external  system  of  an  affiliate, 
partner  or  management  support  organization, 
etc 

(iii)  Staffing  (sub-rating:  5  points). 

The  application  must  fully  describe 
(e.g..  resumes)  the  experience  and  skills 
of  key  staff  showing  that  they  are  not 
only  well  qualified  but  that  their 
profisssional  capabilities  are  relevant  to 
the  successful  implementation  of  the 
project 


(iv)  Staffing  responsibilities  (sub- 
rating:  5  points). 

The  application  must  describe  how 
the  assigned  responsibilities  of  the  staff 
are  appropriate  to  the  tasks  identified 
for  the  project 

(c)  Criterion  IB:  Project  Design, 
Implementation  and  Evaluation 
(Maximum:  30  Points). 

(i)  Prefect  implementation  component 
(sub-rating:  25  points). 

The  work  plan  must  address  a  clearly 
identified  need  in  the  low-income 
community  described  in  Criterion  I.  The 
plan  must  include  a  methodology  to 
evaluate  the  feasibility  of  potential 
projects  that  conform  to  the  type 
projects  and  activities  allowable  under 
Sub-priority  areas  1.1, 1.2,  and  1.4  (0- 
10  points) 

It  must  set  forth  realistic  quarterly 
time  schedules  of  work  tasks  by  wUch 
the  objectives  (including  the 
development  of  a  business  plan  and 
mobilization  of  resources)  virill  be 
accomplished.  Because  quarterly  time 
schedules  are  used  by  OCS  as  a  key 
instrument  to  monitor  progress,  failure 
to  include  these  time  targets  will 
seriously  reduce  an  applicant's  point 
score  in  this  criterion.  (0-10  points) 

It  must  define  critical  issues  or 
potential  problems  that  might  impact 
negatively  on  the  project  and  it  must 
indicate  how  the  project  objectives  will 
be  attained  notwithstanding  any  such 
potential  problems.  (0-5  points) 

(ii)  Evaluation  component  (sub-ratii^: 
5  points). 

All  proposals  should  include  a  self- 
evaluation  component.  The  evaluation 
date  collection  and  analysis  procedures 
should  be  specifically  oriented  to  assess 
the  degree  to  which  the  steted  goals  and 
objectives  are  achieved.  (0-3  points) 

Quaiitetive  and  quantitetive  measures 
reflective  of  the  scheduling  and  task 
delineation  in  (1)  above  should  be  used 
to  the  mnyiiniim  extent  possible.  This 
component  should  indicate  the  wajrs  in 
which  the  potential  grantee  would 
integrate  quaiitetive  and  quantitetive 
measures  of  accomplishment  and 
specific  date  into  its  program  progress 
reporte  that  are  requiied  by  OCS  bom 
all  pre-development  grantees.  (0-2 
points) 

(d)  Criterion  IV:  Significant  and 
Beneficial  Impact  (Maximum:  25 
Pointe). 

Funding  imder  this  Sub-priority  area 
is  targeted  to  result  in  a  Business  Plan 
for  a  proposed  project.  The  proposed 
project  around  which  the  Business  Plan 
is  developed  vrith  the  use  of  OCS  grant 
funds  must  be  targeted  into  low- income 
communities,  and/or  designated 
empowerment  zones  or  enterprise 
communities  with  the  goals  of 
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increasing  the  economic  conditions  and 
social  self-sufficiency  of  residents.  Abo 
the  project  proposes  to  produce 
permanent  and  measurable  results  that 
will  reduce  the  incidence  of  poverty  and 
AFDC/TANF  recipients  in  the  low- 
income  area  targeted.  (0-20  points) 

Note:  This  Sub-priority  area  permits 
applicants  to  conduct  several  feasibility 
studies  related  to  various  potential  projects. 
However  on  completion  of  tlie  studies,  one 
proposed  project  must  be  selected  and  a 
business  plan  prepared  for  the  selected 
project. 

The  activity  targets  mobilization  of 
non-discretionaiy  program  dollars  from 
private  sector  individuals,  public 
resources,  corporations,  and 
foundations  including  the  utiUzation  of 
Historically  Black  Colleges  and 
Universities,  if  the  proposed  project  is 
implemented.  (0-5  points) 

(e)  Criterion  V:  Budget 
Appropriateness  and  Reasonableness 
(Maximum:  10  points). 

Funds  requested  are  commensurate 
with  the  level  of  effort  necessary  to 
accomplish  the  goals  and  objectives  of 
the  project.  The  estimated  cost  to  the 
government  of  the  project  also  is 
reasonable  in  relation  to  the  anticipated 
results.  (0-5  points) 

The  application  includes  a  narrative 
detailed  budget  tneak-down  for  each  of 
the  budget  categories  in  the  SF  424-A. 
The  applicant  presents  a  reasonable 
administrative  cost.  (0-5  points] 

3.  Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  Sub- 
Priority  Area  1.5 

(a)  Criterion  I:  Organizational 
Experience  in  Program  Area  and  Staff 
Responsibilities  (Maximum:  20  points). 

(i)  Organizational  Experience  in 
Program  Area  (sub-rating:  0-10  points). 

Applicant  has  dociunented  the 
capability  to  provide  leadership  in 
solving  long-term  and  immediate 
problems  locally  and/or  nationally  in 
such  areas  as  business  development, 
commercial  development, 
organizational  and  staff  development, 
board  training,  and  micro- 
entrepreneiiTship  development  (0-2 
points) 

Applicant  must  document  a  capability 
(including  access  to  a  network  of  skilled 
individuals  and/or  organizations)  in  two 
or  more  of  the  following  areas:  Business 
Management,  including  strategic 
planning  and  fiscal  management: 
Finance,  including  development  of 
financial  packages  and  provision  of 
fincncial/accounting  services;  and 
Regulatory  Compliance,  including 
assistance  with  zoning  and  permit 
compliance.  (0-2  points) 


Further,  the  appUcant  has  the 
demonstrated  ability  to  mobilize  dollars 
frt>m  sources  such  as  the  private  sector 
(corporations,  banks,  foundations,  etc.) 
and  the  public  sector,  including  state 
and  local  governments.  (0-2  points) 

Applicant  also  demonstrates  that  it 
has  a  sound  organizational  structure  and 
proven  organizational  capability  as  well 
as  an  ability  to  develop  and  maintain  a 
stable  program  in  terms  of  business, 
physical  or  community  development 
activities  that  have  provided  permanent 
jobs,  services,  business  development 
opportunities,  and  other  benefits  to 
poverty  community  residents.  (0-2 
points) 

Applicants  must  indicate  why  they 
feel  that  their  successful  experiences 
would  be  of  assistance  to  existing 
grantees  which  are  experiencing 
difficulties  in  implementing  their 
projects.  (0-2  points) 

(ii)  Staff  Skills,  Resources  and 
Responsibilities  (sub-rating  0-10 
points). 

The  application  describes  in  brief 
resume  form  the  experience  and  skills  of 
the  project  director  who  is  not  only  well 
qualified,  but  who  has  professional 
capabilities  relevant  to  the  successful 
implementation  of  the  project.  If  the  key 
staff  person  has  not  yet  been  identified, 
the  application  contains  a 
comprehensive  position  description 
which  indicates  that  the  responsibilities 
to  be  assigned  to  the  project  director  are 
relevant  to  the  successful 
implementation  of  the  project.  (0-5 
points) 

The  applicant  has  adequate  facilities 
and  resources  (i.e.  sfwce  and 
equipment)  to  successfully  carry  out  the 
work  plan.  (0-3  points) 

The  assigned  responsibilities  of  the 
staff  are  appropriate  to  the  tasks 
identified  for  the  project  and  sufficient 
time  of  senior  staff  will  be  budgeted  to 
assure  timely  implementation  and  cost 
effective  management  of  the  project  (0- 
2  points) 

lb)  Criterion  D:  Work  Program 
(Maximum:  30  points). 

Based  upon  tne  applicant's 
knowledge  and  experience  related  to 
CKIS's  Discretionary  Grants  Program 
(particidarly  community  economic 
development),  the  application  shoidd 
demonstrate  in  some  specificity  a 
thorough  understanding  of  the  problems 
a  grantee  may  encounter  in 
implementii^  a  successful  project.  (0- 
15  points) 

The  application  should  include  a 
strategy  for  assessing  the  specific  nature 
of  the  problems,  outiining  a  course  of 
action  and  identifying  the  resources 
required  to  resolve  the  problems.  (0-15 
points) 


(c)  Criterion  III:  Significant  and 
Beneficial  Impact  (Maximum:  30 
points). 

Project  funds  under  this  sub-priority 
area  must  be  used  for  the  purposes  of 
transferring  expertise  directiy,  or  by  a 
contract  with  a  third  party,  to  other  OCS 
funded  grantees.  Applicants  must 
document  how  the  success  or  failure  of 
collaboration  with  these  grantees  will  be 
documented.  (0-15  points) 

Applicants  must  demonstrate  an 
ability  to  disseminate  results  on  the 
kinds  of  programmatic  and 
administrative  expertise  transfer  efforts 
in  which  they  participated  and 
successful  strategies  that  they  may  have 
developed  to  share  expertise  with 
grantees  during  the  grant  period.  (0-10 
points) 

Applicants  must  also  state  whether 
the  results  of  the  project  will  be 
included  in  a  handbook,  a  progress 
paper,  an  evaluation  report  or  a  general 
manual  and  why  the  particular 
methodology  chosen  would  be  most 
effective.  (0-5  points) 

(d)  Criterion  IV:  Public-Private 
Partnerships  (15  Points). 

The  applicant  demonstrates  that  it  has 
worked  with  local,  regional,  state  or 
national  offices  to  ensure  that  AFOC/ 
TANF  recipients,  at-risk  youth, 
displaced  workers,  public  housing 
tenants,  low-income  noncustodial 
parents,  homeless  and  otherwise  low- 
income  individuals  have  been  trained 
and  placed  in  newly  created  jobs.  (0-10 
points) 

Applicant  should  demonstrate  how  it 
will  design  a  comprehensive  strategy 
which  makes  use  of  other  available 
resources  to  resolve  typical  and 
recurrent  grantee  problems.  (0-5  points) 

(e)  Criterion  V:  Budget 
Appropriateness  and  Reasonableness 
(Maxim  urn :  5  poin  ts). 

Applicant  documents  that  the  funds 
requested  are  commensurate  with  the 
level  of  effort  necessary  to  accomplish 
the  goals  and  objectives  of  the  project 
The  application  includes  a  narrative 
detailed  budget  break-down  for  each  of 
the  appropriate  budget  categories  in  the 
SF-424A.  (0-3  points). 

The  estimated  cost  to  the  government 
of  the  project  also  is  reasonable  in 
relation  to  the  anticipated  results.  (0-2 
points) 

4.  Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  Sub- 
Priority  Area  1.6 

(a)  Criterion  I:  Need  for  Assistance 
(Maximum:  10  points). 

The  application  documents  that  the 
project  addresses  a  vital  nationwide 
need  related  to  the  purposes  of  Priority 


Area  1.0  and  provides  data  and 
information  in  support  of  its  contention. 

(b)  Criterion  U:  Organizational 
Experience  in  Program  Area  and  Staff 
Responsibilities  (Maximum:  20  points). 

(i)  Organizational  Experience. 

Applicant  has  dociunented  the 
capability  to  provide  leadership  in 
solving  long-term  and  immediate 
problems  locally  and/or  nationally  in 
such  areas  as  business  development, 
commercial  development, 
organizational  and  staff  development, 
board  training,  and  micro  ■ 
entrepreneurship  development 
Applicant  must  dociunent  a  capability 
(including  access  to  a  network  of  skilled 
individuals  and/or  organizations)  in  two 
or  more  of  the  following  areas:  Business 
Management,  including  strategic 
planning  and  fiscal  management; 
Finance,  including  development  of 
finanrial  packages  and  provision  of 
financial/accounting  services;  and 
Regulatory  Compliance,  including 
assistance  with  zoning  and  permit 
compliance.  (0-10  points) 

(ii)  Staff  Skills. 

The  applicants's  proposed  project 
director  and  primary  staff  are  well 
qualified  and  their  professional 
experiences  are  relevant  to  the 
successful  implementation  of  the 
proposed  project  (0-10  points) 

(c)  Criterion  HI:  Work  Plan  (Maximum 
35  points). 

Based  upon  the  applicant's 
knowledge  and  experience  related  to 
OCS's  Discretionary  Grants  Program 
(particularly  community  economic 
development),  the  applicant  must 
develop  and  submit  a  detailed  and 
specific  work  plan  that  is  both  soimd 
and  feasible.  Specifically,  the  work  plan 
should  include  the  following  elements: 

(i)  Demonstrate  that  all  activities  are 
comprehensive  and  nationwide  in 
scope,  and  adequately  described  and 
appropriately  related  to  the  goals  of  the 
program.(0-10  points) 

(ii)  Demonstrate  in  some  specificity  a 
thorough  understanding  of  the  kinds  of 
training  and  technical  assistance  that 
can  be  provided  to  the  network  of 
Community  Development  Corporations. 
(0-10  points) 

(iii)  Delineate  the  tasks  and  sub-tasks 
involved  in  the  areas  necessary  to  carry 
out  the  responsibilities  to  include 
training,  technical  assistance,  research, 
outreach,  seminars,  etc.  (0-5  points) 

(iv)  State  the  intermediate  and  end 
products  to  be  developed  by  task  and 
sub-task.  (0-5  points) 

(v)  Provide  realistic  time  frames  and 
chronology  of  key  activities  for  the  goals 
and  objectives.  (0-5  points) 


(d)  Criterion  IV:  Significant  and 
Beneficial  Impact  (Maximum:  25 
points). 

Project  funds  under  this  sub-priority 
area  must  be  used  for  the  purpose  of 
providing  training  and  tec^mical 
assistance  on  a  national  basis  to  the 
networii  of  Community  Development 
Corporations. 

Applicant  must  document  how  the 
success  or  failure  of  the  assistance 
provided  will  be  documented. 

(i)  Application  should  adequately 
describe  how  the  project  will  assvue 
long-term  program  and  management 
improvements  for  Community 
Development  Corporations;  (0-10 
points) 

(ii)  The  project  will  impact  on  a 
significant  number  of  Community 
Development  Corporations;  (0-10 
points) 

(iii)  Applicant  should  docimient  how 
the  project  will  leverage  or  mobilize 
significant  other  non-federal  resources 
for  the  direct  benefit  of  the  project;  (0- 
5  points) 

(e)  Criteria  V:  Budget  Reasonableness 
(Maximum  10  points). 

(i)  The  resources  requested  are 
reasonable  and  adequate  to  accomplish 
the  project.  (0-5  points) 

(ii)  Total  costs  are  reasonable  and 
consistent  with  anticipated  results.  (0- 
5  points) 

5.  Criteria  for  Review  and  Evaluation  of 
All  Applications  Under  Priority  Area  2. 1 

(a)  Criterion  I:  Analysis  of  Need 
(Maximum:  5  points). 

The  application  documents  that  the 
project  addresses  a  vital  need  in  a 
distressed  community  and  provides 
statistics  and  other  data  and  information 
in  support  of  its  contention. 

(b)  Criterion  U:  Orgaitizational 
Experience  in  Program  Area  and  Staff 
Responsibilities  (Maximum:  15  points). 

(i  j  Organizational  Experience  in 
Program  Area  (sub-rating:  0-5  points) 

Documentation  provioed  indicates 
that  projects  previously  undertaken 
have  been  relevant  and  effective  and 
have  provided  permanent  benefits  to  the 
low-income  population. 

Oi^ganizations  which  propose 
providing  training  and  technical 
assistance  have  detailed  competence  in 
the  specific  program  priority  area  and  as 
a  deliverer  with  expotise  in  the  fields 
of  training  and  technical  assistance.  If 
applicable,  information  provided  by 
these  applicants  also  addresses  related 
achievements  and  competence  of  each 
cooperatim  or  sponsoring  organization. 

(u)  StaffSkills,  Resources  and 
Responsibilities  (sub-rating  0-10 
points). 

The  application  describes  in  brief 
resxune  form  the  experience  and  skills  of 


the  project  director  who  is  not  only  well 
qualified,  but  his/her  professional 
capabilities  are  relevant  to  the 
successful  implementation  of  the 
project  If  the  key  staff  person  has  not 
yet  been  identified,  the  application 
contains  a  comprehensive  position 
description  which  indicates  that  the 
responsibiUties  to  be  assigned  to  the 
project  director  are  relevant  to  the 
successful  implementation  of  the 
project.  The  applicant  has  adequate 
facilities  and  resources  (i.e.  space  and 
equipment)  to  successfully  carry  out  the 
work  plan.  The  assigned  responsibilities 
of  the  staff  are  appropriate  to  the  tasks 
identified  for  the  project  and  sufficient 
time  of  senior  staff  will  be  budgeted  to 
assure  timely  implementation  and  cost 
effective  management  of  the  project 

(c)  Criterion  ID:  Project 
Implementation  (Maximum:  25  points). 

The  Business  Plan  is  both  sound  and 
feasible.  The  project  is  responsive  to  the 
needs  identffied  in  the  Analysis  of 
Need.  It  sets  forth  realistic  quarterly 
time  targets  by  which  the  various  tasks 
will  be  completed.  Critical  issues  or 
potential  problems  that  might  impact 
negatively  on  the  project  are  defined 
and  the  project  objectives  can  be 
reasonably  attainmi  despite  such 
potential  problems. 

(d)  Criterion  IV:  Significant  and 
Beneficial  Impact  (Maximum:  30 
points). 

The  application  contains  a  full  and 
acciu^te  description  of  the  proposed  use 
of  the  requested  financial  assistance. 
The  proposed  project  will  produce 
permanent  and  measurable  results  that 
will  reduce  the  incidence  of  poverty  in 
the  areas  targeted  and  significanUy 
enhance  the  self  sufficiency  of  program 
participants.  ResiUts  are  qiiantifiable  in 
terms  of  program  area  expectations,  e.g., 
number  of  units  of  housing 
rehabilitated,  agricultural  and  non- 
agricultural  job  placements,  etc.  The 
OCS  grant  fiinds.  in  combination  with 
private  and/or  other  public  resources, 
are  targeted  into  low-income  and/or 
distressed  communities  and/or 
designated  empowerment  zones  and 
enterprise  communities. 

(e)  Criterion  V:  Public-Private 
Partnerships  (Maximum:  20  points). 

The  application  documents  that  the 
applicant  will  mobilize  from  public 
and/or  private  sources  cash  and/or  in- 
kind  contributions  valued  at  an  amount 
equal  to  the  OCS  funds  requested. 
Applicants  documenting  that  the  value 
of  such  contributions  will  be  at  least 
equal  to  the  OCS  funds  requested  will 
receive  the  maximum  number  of  points 
for  this  Criterion.  Lesser  contributions 
will  be  given  consideration  based  upon 
the  value  documented. 
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(f)  Criterion  VI:  Budget 
Appropriateness  and  Reasonableness 
(Maximum:  5  points). 

Funds  requested  are  commensurate 
with  the  level  of  effort  necessary  to 
accomplish  the  goals  and  objectives  of 
the  project.  The  application  includes  a 
narrative  detailed  budget  break-down 
for  each  of  the  budget  categories  in  the 
SF— 424A.  The  applicant  presents  a 
reasonable  administrative  cost.  The 
estimated  cost  to  the  government  of  the 
project  also  is  reasonable  in  relation  to 
the  anticipated  results. 

Part  E — Application  Procedures 

I.  Availability  of  Forms 

Attachments  B,  C,  and  D  contain  all 
of  the  standard  forms  necessary  for  the 
application  for  awards  under  these  OCS 
programs.  These  forms  may  be 
photocopied  for  the  application. 

Copies  of  the  Feder^  Register 
containing  this  aimouncement  are 
available  at  most  local  Ubrahes  and 
Congressional  District  Offices  for 
reproduction.  If  copies  are  not  available 
at  these  sources,  they  may  be  obtained 
by  telephoning  the  office  listed  under 
the  section  entiUed  FOR  FURTHER 
MFORMATKM  at  the  beginning  of  this 
aimouncement.  Also,  the  Federal 
Register  can  be  found  on  the  Internet 
through  GPO  access  at  the  following 
web  address:  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.htmi  For  purposes  of  this 

announcement,  all  appUcants  will  use 

the  following  forms: 

SF424 

SF  424A 

SF  424B 

Applications  proposing  construction 
projects  will  also  present  all  required 
financial  data  using  SF-424A. 
Instructions  for  completing  the  SF— 424, 
SF-424A.  and  SF-424B  are  found  in 
Attachments  B,  C,  and  D. 

Part  G  contains  instructions  for  the 
project  abstract  and  project  narrative. 
They  will  be  submitted  on  plain  bond 
paper  along  with  the  SF-424  and  related 
forms. 

Attachment  K  provides  .a  checklist  to 
aid  applicants  in  preparing  a  complete 
application  package  for  OCS. 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  application 
for  this  award,  it  is  certifying  that  it  will 
comply  with  the  Federal  requirements 
concerning  the  drug-free  workplace  and 
debarment  regulations  set  forth  in 
Attachments  E  and  F. 

2.  Application  Sabmigsion 

The  rlnaing  time  and  date  fior  receipt 
of  applications  are  4:30  p.m.  (Eastern 
Standard  Time)  60  days  after 


publication  in  the  Federal  Register. 

Applications  received  after  4:30  p.m. 
will  be  classified  as  late. 

Deadline:  Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the 
U.  S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  S.  W., 
Mail  Stop  6C-462,  Washington,  D.  C 
20447,  Attention:  Application  for 
Discretionary  Grants  Program. 
Applicants  are  responsible  for  mniling 
applications  well  in  advance,  when 
using  all  mail  services,  to  ensure  that 
the  applications  are  received  on  or 
before  the  deadline  time  and  date. 

Applications  handcarried  by 
applicants,  applicant  couriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  6:00  a.m.  and  4:30  p.m.,  at  the 
U.  S.  Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families,  Division  of  EKscretionary 
Grants.  ACF  Mailroom,  2nd  Floor 
Loading  Dock,  Aerospace  Center,  901  D 
Street.  S.  W..  Washington,  D.  C.  20024, 
between  Monday  and  Friday  (excluding 
Federal  holidays).  (Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed.) 

ACF  cannot  accommodate 
transmission  of  applications  by  Cax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

Late  applications:  Applications  which 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  ciurent  competition. 

Extension  of  deadlines:  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  or  when  there  is 
widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant 

One  signed  original  application  and 
four  copies  are  required.  The  first  page 
of  the  SF— 424  must  contain  in  the  lower 
right-hand  comer,  a  designation 
indicating  imder  which  sub-priority 
area  funds  are  being  requested  (for 
example  1.1, 1.2.  1.3,  1.4,  1.5,  1^  or 
2.1).  See  Part  F,  section  1.  subsection  11 
for  details. 


5.  Intergovernmental  Review 

This  program  is  Covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 
All  States  and  Territories  except 
Alabama,  Alaska,  American  Samoa, 
Colorado,  Connecticut,  Hawaii,  Idaho, 
Kansas,  Louisiana.  Massachusetts. 
Minnesota,  Montana,  Nebraska,  New 
Jersey,  Oklahoma,  Oregon,  Palau. 
Pennsylvania,  South  Dakota,  Tennessee, 
Vermont,  Virginia  and  Washington  have 
elected  to  participate  in  the  Executive 
Order  process  and  have  established 
Single  Points  of  Contact  (SPOCs). 
Applicants  from  these  twenty-three 
jurisdictions  need  take  no  action 
regarding  E.O.  12372.  Applicants  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  &x)m  the  requirements  of 
E.O.  12372.  Otherwise,  applicants 
should  contact  their  SPOCs  as  soon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  fit}m  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
they  intend  to  trigger  the  "accommodate 
or  explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants,  370  L'Enfant 
Promenade,  S.W.,  Mail  Stop  6C-462. 
Washington,  DC.  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  SUte  and  Territory  is  included 
as  Attachment  G  of  this  announcement. 


4.  Application  Consideration 

Applications  which  meet  the 
screening  requirements  in  sections  5a 
and  b  below  may  be  reviewed 
competitively.  Such  applications  will  be 
referred  to  reviewers  for  a  numerical 
score  and  explanatory  comments  based 
solely  on  responsiveness  to  program 
priority  area  guidelines  and  evaluation 
criteria  published  in  this 
announcement. 

Applications  submitted  under  all 
priority  areas  (wdth  the  exception  of 
Sub-Priority  Area  1.6)  will  be  reviewed 
by  persons  outside  of  the  OCS  unit 
which  will  be  directly  responsible  for 
programmatic  management  of  the  grant. 
The  results  of  these  reviews  will  assist 
the  Director  and  OCS  program  staff  in 
considering  competing  applications. 
Reviewers'  scores  will  weigh  heavily  in 
funding  decisions  but  will  not  be  the 
only  factors  considered.  Applications 
generally  will  be  considered  in  order  of 
the  average  scores  assigned  by 
reviewers.  However,  highly  ranked 
applications  are  not  guaranteed  funding 
since  the  Director  may  also  consider 
other  factors  deemed  relevant  including, 
but  not  limited  to.  the  timely  and  proper 
completion  of  projects  funded  with  OCS 
funds  granted  in  the  last  five  (5)  years; 
comments  of  reviewers  and  government 
officials;  staff  evaluation  and  input; 
geographic  distribution;  previous 
program  performance  of  applicants; 
compliance  with  grant  terms  under 
previous  DHHS  grants;  audit  reports; 
investigative  reports;  and  applicant's 
progress  in  resolving  any  final  audit 
disallowances  on  previous  OCS  or  other 
Federal  agency  grants.  Applicants  vfith 
three  or  more  active  OCS  grants  at  the 
time  of  review  may  be  denied  funding. 
In  addition,  for  applications  received 
under  1.0.  OCS  will  consider  the 
geographic  distribution  of  funds  among 
States  and  the  relative  proportion  of 
funding  among  rural  and  urban  areas  in 
accordance  with  Section  681(b)(1)(D)  of 
the  Act. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  ascertain  the 
applicant's  performance  record. 

5.  Criteria  for  Screening  Applicants 

(a)  Initial  Screening 

All  applications  that  meet  the 
published  deadline  for  submission  will 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 
this  annoimcement.  Only  those 
applications  meeting  the  following 
requirements  will  be  reviewed  and 
evaluated  competitively.  Others  will  be 
returned  to  the  applicants  with  a 
notation  that  they  were  unacceptable. 


(i)  The  application  must  contain  a 
Standard  Form  424  "Application  for 
Federal  Assistance"  (SF-424),  a  budget 
(SF-424A),  and  signed  "Assurances" 
(SF  424B)  completed  according  to 
instructions  published  in  Parts  F  and  G 
and  Attachments  B.  C.  and  D  of  this 
Program  Announcement. 

(ii)  A  project  abstract  must  also 
accompany  the  standard  forms. 

(iii)  The  SF-424  and  the  SF-424B 
must  be  signed  by  an  official  of  the 
organization  applying  for  the  grant  who 
has  authority  to  obUgate  the 
organization  legally. 

(iv)  The  application  must  be 
submitted  for  consideration  imder  one 
priority  area  only. 

(b)  Pre-rating  Review 

Applications  which  pass  the  initial 
screening  vrill  be  forwarded  to 
reviewers  and/or  OCS  staff  prior  to  the 
programmatic  review  to  verify  that  the 
applications  comply  with  this  Program 
Annoimcement  in  the  following  areas: 

(i)  Eligibility:  Applicant  meets  the 
eligibility  requirements  for  the  priority 
area  under  which  funds  are  being 
requested.  Proof  of  non-profit  status,  i.e. 
the  IRS  determination  letter  of  tax 
exemption,  must  be  included  in  the 
Appendices  of  the  Project  Narrative 
where  applicable.  Applicants  must  also 
be  aware  that  the  applicant's  legal  name 
as  required  in  SF-424  (Item  5)  must 
match  that  listed  as  corresponding  to 
the  Employer  Identification  Number 
(Item  6). 

(ii)  Number  of  Projects:  An 
application  may  contain  only  one 
project  under  Sub-Priority  Areas  1.1, 1.2 
and  1.4.  However,  an  application  may 
contain  more  than  one  project  under 
Sub-Priority  Areas  1.3, 1.5,  and  1.6 
where  applicants  are  researching 
various  opportunities,  sharing 
administrative  and  management 
expertise  with  current  OCS  grantees,  or 
are  providing  assistance  to  current  OCS 
grantees,  or  providing  training  and/or 
technical  assistance  for  current  OCS 
grantees,  including  the  organization  of 
seminars  and  other  activities  to  assist 
Community  Development  Corporations 
and  this  project  must  be  identified  as 
responding  to  one  of  the  program 
priority  areas  stated  in  this 
Announcement. 

Applicants  which  are  not  in 
compliance  with  this  requirement  wiU 
be  ineligible  for  funding 

(iii)  Grant  amount.The  amount  of 
funds  requested  does  not  exceed  the 
limits  indicated  in  Part  C,  2,  b  for  the 
appropriate  priority  area. 

(iv)  Written  Agreement  When 
Applicant  Proposes  to  Make  Equity 
Investment,  loan,  or  Sub-Grant:  (Sub- 


Priority  Areas  1.1,  1.2  and  1.4);  The 
application  contains  a  vmtten 
agreement  signed  by  the  applicant  and 
the  third  party  which  includes  all  of  the 
elements  required  in  Part  C 

An  application  may  be  disqualified 
from  the  comfwtition  and  returned  if  it 
does  not  conform  to  one  or  more  of  the 
above  requirements. 

(c)  Evaluation  Criteria 

Applications  which  pass  the  pre- 
rating  review  will  be  assessed  and 
scored  by  reviewers.  Each  reviewer  wiU 
give  a  numerical  score  for  each 
application  reviewed.  These  numerical 
scores  will  be  supported  by  explanatory 
statements  on  a  formal  rating  form 
describing  major  strengths  and 
weaknesses  under  each  applicable 
criterion  published  in  the 
announcement 

The  in-depth  evaluation  and  review 
process  will  use  the  following  criteria 
coupled  with  the  specific  requirements 
contained  under  each  program  priority 
area  as  described  in  Part  C. 

(d)  Paperwork  Reduction 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currenUy  valid  0MB  control 
number.  This  program  announcement 
does  not  contain  information  collection 
requirements  beyond  those  approved  for 
ACF  grant  applications  under  OMB 
Control  Nimiber  0970-0062. 

Part  F — Contents  of  Application  and 
Receipt  r 


1.  Contents  of  Application 

Each  application,  whether  involving 
construction  or  not,  should  include  one 
original  and  four  additional  copies  of 
the  following: 

I.  A  signed  "Application  for  Federal 
Assistance"  (SF-424); 

n.  "Budget  Information-Non- 
Construction  Programs"  (SF-424A); 

m.  A  signed  "Assurances-Non- 
Construction  Programs"  (SF-424B); 

IV.  A  Project  Abstract  (a  paragraph 
which  succincUy  describes  the  project 
(in  500  characters  or  less)); 

V.  A  Project  Narrative  consisting  of 
the  following  elements  preceded  by  a 
consecutively  numbered  Table  of 
Contents  that  will  describe  the  project 
in  the  following  order 

A.  Eligibility  Confirmation 

B.  Analjrsis  of  Need  (except  for  Sub- 

Priorities  1.5  and  1.6) 

C.  Oi^ganizational  Experience  in 

Program  Area  and  Staff 
Responsibilities 
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1.  Oi^ganizational  experience  in 
program  area 

a.  Grantee 

b.  CPA  certification  of  management 
system  (applies  to  Sub-priority  Area 
1.3  only) 

2.  Staff  Skills,  Resources  and 
Responsibilities 

D.  Project  Implementation 

1.  Includes  work  plan  or  business 
plan.  See  instructions  in  Part  G, 
"Instructions  for  Completing 
Application  Package". 

2.  Self  evaluation  component  (applies 
to  Sub-priority  Area  1.3  only) 

E.  Simificant  and  Beneficial  Impacts 

1.  Significant  and  Beneficial  Impacts 

2.  Coat  Per  Job  (except  Sub-priority 
Areas  1.3. 1.5  and  1.6) 

3.  Career  Development  Opportunities 
(except  Sub-priority  Areas  1.3, 1.5 
and  1.6) 

4.  Strategy  for  mobilization  of 
resources  and  development  of 
business  plan  (applies  to  Sub- 
priority  Area  1.3  only) 

F.  Public/IMvate  Partnerships  and 

Agreements 

G.  Buo^  Appropriatoiess  and 

Reason^leness 

VI.  Appendices  including:  proof  of 
nonprofit  status  by  providing  a  copy  of 
the  applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-«xempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  vaUd 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  Articles  of 
Incorporation  bearing  the  seal  of  the 
Stats  in  which  the  corporation  or 
association  is  domiciled:  proof  of  CDC 
status  by  providing  a  copy  of  tha 
purposes  section  of  its  Articles  of 
Incorporation  and  a  listing  of  the 
current  Board  of  Directors'  names,  tides 
and  addresses;  resumes  of  the  project 
director  and  other  key  management 
team  monbera;  written  agreements  i.e., 
third  party  participation,  coordination 
with  AFDC/TANF,  etc.;  Single  Point  of 
Contact  comments,  where  applicable; 
certification  regarding  anti-lobbying 
activities;  smokefree  workplace 
assurance;  a  disclosure  of  lobbying 
activities,  etc. 

The  apphcation  package  should  not 
exceed  65  pages  for  applications 
submitted  under  sub-priority  areas  1.1, 
1.2  and  1.4,  and  30  pages  for  all 
applications  sut»nitted  under  the  other 
sub-priority  areas. 

Applications  should  be  two  holed 
punched  at  the  top  center  and  fastened 
with  a  compressor  slide  paper  fastener 
or  a  binder  clip.  The  submission  of 
bound  applications,  or  applications 
enclosed  in  binders,  is  especially 
discouraged. 


Applications  must  be  uniform  in 
composition  since  OCS  may  find.it 
necessary  to  duplicate  them  for  review 
purposes.  Therefore,  applications  must 
be  submitted  on  white  8  1/2x11  inch 
paper  only.  They  must  not  include 
colored,  oversized  or  folded  materials. 
Do  not  include  organizational  brochures 
or  other  promotional  materials,  slides, 
films,  clips,  etc.  in  the  proposal.  They 
will  be  discarded,  if  included. 

2.  Acknowledgement  of  Receipt 

All  applicants  will  receive  an 
acknowledgement  notice  with  an 
assigned  identification  number. 
Applicants  are  requested  to  supply  a 
self-addressed  mailing  label  with  their 
application  which  can  be  attached  to 
this  acknowledgement  notice.  The 
identification  niunber  and  the  program 
priority  area  letter  code  must  be  referred 
to  in  all  subsequent  communications 
with  OCS  concerning  the  application.  If 
an  acknowledgement  is  not  received 
within  three  weeks  after  the  deadline 
date,  please  notify  ACF  by  telephone 
(202) 401-9365. 

Part  G — Instmctioiis  for  Completing 
Application  Package 

It  is  suggested  that  the  appUcant 
reproduce  the  SF-424  and  SF-^24A, 
and  type  its  organization's  legal  name 
on  the  copies.  If  an  item  on  the  SF-424 
cannot  be  answered  or  does  not  appear 
to  be  related  or  relevant  to  the  assistance 
requested,  write  "NA"  for  "Not 
Applicable." 

nepare  your  application  in 
accordance  virith  the  standard 
instructions  given  in  Attachments  B  and 
C  corresponding  to  the  forms,  as  well  as 
the  OCS  specific  instructions  set  forth 
below: 

1 .  SF-424     "Application  for  Federal 
Assistance." 

Item  1.  For  the  purposes  of  this 
announcement,  all  proposals  are 
considered  "Applications";  there  are  no 
"Pre- Applications."  For  the  purpose  of 
this  announcement,  construction 
projects  involve  land  improvements  and 
development  or  major  renovation  of 
(new  or  existing)  fiacilities  and 
buildings,  including  their 
improvements,  fixtures  and  permanent 
attachments.  All  others  are  considered 
non-construction.  Check  the  appropriate 
box  under  "Application."  Whether 
applications  involve  construction  or 
non-construction  projects,  all  applicants 
are  required  to  complete  the  "Budget 
Information — Non-construction 
Programs"  sections  of  SF  424A. 

Items  2. — 4.  Self-Explanatory. 

Items  5.  and  6.  The  legal  name  of  the 
applicant  must  match  that  listed  as 
corresponding  to  the  Employer 


Identification  Number.  Where  the 
applicant  is  a  previous  Department  of 
Hiudth  and  Hiunan  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Number  {ESN) 
and  the  Payment  Identifying  Number 
(PIN),  if  one  has  been  assigned,  in  the 
Block  entitled  "Federal  Identifier" 
located  at  the  top  right  hand  comer  of 
the  form. 

Item  7.  If  the  applicant  is  a  non-profit 
corporation,  enter  "N"  in  the  box  and 
specify  "non-profit  corporation"  in  the 
space  marked  "Other."  Any  non-profit 
organization  submitting  an  application 
must  submit  proof  of  its  non-profit 
status  in  its  applications  at  time  of 
submission.  'The  non-profit  organization 
can  accomplish  this  by  providing  a  copy 
of  the  applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  cxurenUy  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 
Notwithstanding  the  above 
requirements,  each  applicant  must 
provide  proof  of  CDC  status  by 
providing  a  copy  of  the  purposes  section 
of  its  Articles  of  Incorporation  and  a 
listing  of  its  ciurent  Board  of  Directora 
showing  each  person's  name,  tide,  and 
local  address. 

Item  8.  For  the  purposes  of  this 
announcement,  all  applications  are 
"New". 

Item  9.  Enter  DHHS-ACF/OCS. 

Item  10.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  OCS 
programs  covered  luider  this 
announcement  is  93.570.  The  tide  is 
"CSBG  Discretionary  Awards." 

Item  11.  The  following  designations 
must  be  used  to  identify  the  program 
priority  area: 

UR — Sub-Priority  Area  1.1.  Urban  and 
Rural  Community  Economic 
Development  (Operational) 

HB— Sub-Priority  Area  1.2.  Urban  and 
Rural  Community  Economic 
Development  (HBCU  Set-Aside) 

PD— Sub-Priority  Area  1.3.  Urban  and 
Rural  Community  Economic 
Development  (Pi«-E)evelopmental  Set- 
Aside) 

DD-^ub-Priority  Area  1.4.  Urban  and 
Rural  Community  Economic 
Development  (Developmental  Set- 
Aside) 

AM— Sub-Priority  Area  1.5. 
Administrative  and  Management  (Set- 
Aside) 

UT— Sub-Priority  Area  1.6.  Technical 
Assistance  (Set-Aside) 


RF— Sub-Priority  Area  2.1.  Rural 
Commimity  Facilities  Development 
(Water  and  Waste  Water  Treatment 
Systems  Development) 

2.  SF-424A— "Budget  Information— 

Non-Construction  Programs. " 

See  Instructions  accompanying  this 
form  as  well  as  the  instructions  set  forth 
below: 

In  completing  these  sections,  the 
"Federal  Funds"  budget  entries  will 
relate  to  the  requested  OCS 
discretionary  funds  only,  and  "Non- 
Federal"  will  include  mobilized  funds 
from  all  other  sources — applicant,  state, 
local,  and  other.  Federal  funds  other 
than  requested  OCS  discretionary 
funding  should  be  included  in  "Non- 
Federal"  entries. 

The  budget  forms  in  SF-424A  are 
only  to  be  used  to  present  grant 
administrative  costs  and  m^or  budget 
categories.  Financial  data  that  is 
generated  as  part  of  a  project  Business 
Plan  or  other  internal  project  cost  data 
must  be  separate  and  should  appear  as 
part  of  the  project  Business  Plan  or 
other  project  implementation  data. 

Sections  A  and  D  of  SF-424A  must 
contain  entries  for  both  Federal  (OCS) 
and  non-Federal  (mobilized)  funds. 
Section  B  contains  entries  for  Federal 
(OCS)  funds  only.  Clearly  identified 
continuation  sheets  in  SF-424A  format 
should  be  used  as  necessary. 

Section  A — Budget  Summary 

Lines  1—4. 
Col.  (a): 

Line  1  Enter  "CSBG  Discretionary"; 
Col.  (b): 

Line  1  Enter  "93.570"; 
Col.  (c)  and  (d): 
Applicants  shoidd  leave  columns  (c) 
and  (d)  blank. 
CoL  (e)-(g): 
For  line  1,  enter  in  columns  (e),  (f) 
and  (g)  the  appropriate  amounts 
needed  to  support  the  project  for 
the  budget  period. 
Line  5  Enter  the  figures  from  Line  1 
for  all  columns  completed  as  required, 
(c).  (d).  (e),  (f),  and  (g). 

Section  B — Budget  (Categories 

Allowability  of  costs  are  governed  by 
applicable  cost  principles  set  forth  in  45 
CFR  Parts  74  and  92.  A  budget  narrative 
must  be  submitted  that  includes  the 
appropriate  justifications  as  stated. 

Colunms  (1)  and  (5): 

In  OCS  applications,  it  is  only 
necessary  to  complete  Columns  (1)  and 
(5). 

Column  1:  Enter  the  total 
requirements  for  OCS  Federal  funds  by 
the  Object  Qass  Categories  of  this 
section: 


Personnel-Line  6a:  Enter  the  total 
costs  of  scdaries  and  wages  of  applicant/ 
grantee  staff  only.  A  breakdown  of 
amounts  and  percentage  of  time  that 
comprises  the  salary  must  be  noted.  Do 
not  include  costs  of  consultants  or 
personnel  costs  of  delegate  agencies  or 
of  specific  project(s)  or  businesses  to  be 
financed  by  the  applicant 

Fringe  Benefits-Une  6b:  Enter  the 
total  costs  of  fringe  benefits  luiless 
treated  as  part  of  an  approved  indirect 
cost  rate  which  is  entered  on  line  6j. 
Provide  a  breakdown  of  amounts  and 
percentages  that  comprise  hinge  benefit 
costs. 

Travel-Line  6c:  Enter  total  estimated 
costs  of  all  travel  by  employees  of  the 
project.  The  purpose,  traveler,  number 
of  days,  air&re  and  per  diem  rates  must 
be  stated.  Travel  costs  for  the  Executive 
Director  or  Project  Director  to  attend  a 
two  day  national  workshop  in 
Washington,  D.C.  should  be  included. 
Do  not  enter  costs  for  consultant's 
travel.  Provide  justification  for 
requested  travel  costs. 

Equipment-Line  6d:  Enter  the  total 
estimated  costs  of  all  non-expendable 
personal  property  to  be  acquired  by  the 
project  "Non-expendable  personal 
property"  means  tangible  non- 
expendable personal  property  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit 

Supplies-Line  6e:  Enter  the  total 
estimated  costs  of  all  tangible  personal 
property  (supplies)  other  than  that 
included  on  line  6d.  Identify  the  item, 
unit  cost  and  quantity  to  be  purchased. 

Contractual-Line  6t:  Enter  the  total 
estimated  costs  of  all  contracts, 
including  (1)  procurement  contracts 
(except  those  which  belong  on  other 
lines  such  as  equipment,  supplies,  etc.) 
and  (2)  contracts  with  secondary 
recipient  organizations  including 
delegate  agencies  and  specific  project(s) 
or  businesses  to  be  financed  by  the 
applicant.  Identify  the  purpose  and 
costs  associated.  Also  include  any 
contracts  with  organizations  for  the 
provision  of  technical  assistance.  Do  not 
include  payments  to  individual  service 
contractors  on  this  line.  If  available  at 
the  time  of  application,  attach  a  list  of 
contractors  indicating  the  name  of  the 
organization,  the  purpose  of  the  contract 
and  the  estimated  dollar  amount  of  the 
award. 

Note:  Whenever  the  appUcant/grantee 
intends  to  delegate  part  of  the  program  to 
another  agency,  the  applicant/grantee  must 
submit  Sections  A  and  B  of  this  form  (SF- 
424A),  completed  for  each  delegate  agency  by 
agency  title,  along  with  the  required 
supporting  information  referenced  in  the 
applicable  instructions.  The  total  costs  of  all 


such  agencies  will  be  part  of  the  amount 
shown  on  Line  6L  Provide  back-up 
documectatioD  identifying  name  of 
contractor,  purpose  of  contract  and  major 
coat  elements. 

Construction-Line  6g:  Enter  the 
estimated  costs  of  renovation,  repair,  or 
new  construction.  Identify  the  t)T)e  of 
construction  acUvify  and  costs 
associated,  i.e..  concrete,  HVAC, 
electrical,  etc.  Provide  narrative 
justification  and  breakdown  of  costs. 

Other- Line  6h:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include  but  are  not 
limited  to  insurance,  food,  medical  and 
dental  costs  (noncontractual),  fees  and 
travel  paid  directiy  to  individual 
consultants,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  including 
tuition  and  stipends,  training  service 
costs  including  wage  payments  to 
individuals  and  supportive  service 
payments,  and  staff  development  costs. 
Note  that  costs  identified  as 
"miscellaneous"  and  "honoraria"  are 
not  allowable. 

Total  Direct  Charges-Line  6i:  Show 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges-Line  6j:  Enter  the 
total  amount  of  indirect  costs.  This  line 
should  be  used  only  when  the  applicant 
cuxrenUy  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health 
and  Human  Services  or  another  Federal 
agency  or  is  awaiting  such  approval. 
With  the  exception  of  local  governments 
and  State  agencies,  applicants  should 
enclose  a  copy  of  the  current  rate 
agreement  if  it  was  negotiated  with  a 
Federal  agency  other  th^n  the 
Department  of  Health  and  Human 
Services. 

If  the  applicant  organization  is  in  the 
process  of  initially  developing  or 
renegotiating  a  rate,  it  should 
immediately,  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recentiy  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  pertinent  DHHS  Guide  for 
Establishing  Indirect  Cost  Rates,  and 
submit  it  to  the  appropriate  DHHS 
Regional  Office. 

It  should  be  noted  that  when  an 
indirect  cost  rate  is  requested,  those 
costs  included  in  the  indirect  cost  pool 
should  not  be  charged  as  direct  costs  to 
the  grant 

Totals-Line  6k:  Entw  the  total 
amounts  of  Lines  6i  and  6j.  The  total 
amount  shown  in  Section  B,  Column 
(5),  Line  6k,  should  be  the  same  as  the 
amount  shown  in  Section  A,  Line  5. 
Column  (e). 

Program  Income-Line  7:  Enter  the 
estimated  amount  of  income,  if  any. 
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expected  to  be  generated  from  this 
project  Separately  show  expected 
program  income  generated  from  OCS 
support  and  income  generated  from 
other  mobilized  funds.  Do  not  add  or 
subtract  this  amount  from  the  budget 
total.  Show  the  nature  and  source  of 
income  in  the  program  narrative 
statement. 

Column  5:  Carry  totals  frxim  Column 
1  to  Coliunn  5  for  all  line  items. 

Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  "non-Federal"  resources  that  will  be 
used  to  support  the  project.  "Non- 
Federal"  resources  mean  other  than 
OCS  funds  for  which  the  applicant  is 
applying.  Therefore,  mobilized  funds 
from  other  Federal  programs,  such  as 
the  Job  Training  Partnership  Act 
program,  should  be  mtered  on  these 
lines.  Provide  a  brief  listing  of  the  non- 
Federal  resources  on  a  separate  sheet 
and  describe  whether  it  is  a  grantee- 
inciured  cost  or  a  third- party  in-kind 
contribution.  The  firm  commitment  of 
these  resources  must  be  documented 
and  submitted  with  the  application  in 
order  to  be  given  credit  in  the  Public- 
Private  Partnerships  criterion. 

Except  in  unusiial  situations,  this 
dociunentation  must  be  in  the  form  of 
letters  of  commitment  from  the 
organization(sVindividuals  from  which 
fknds  will  be  received. 

Line  8; 

Colimm  (a):  Enter  the  project  title. 

Column  (b):  Enter  the  amount  of 
contributions  to  be  made  by  the 
applicant  to  the  project 

Column  (c):  Enter  the  State 
contribution.  If  the  applicant  is  a  State 
agency,  enter  the  non-Federal  funds  to 
be  contributed  by  the  State  other  than 
the  applicant 

Column  (dh  Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e):  Enter  the  total  of  columns 
(b).  (c),  and  (d). 

Lines  9, 10,  and  11  should  be  left 
blank. 

Line  12:  Carry  the  total  of  each 
column  of  Line  8,  (b)  through  (e).  The 
amount  in  Column  (e)  should  be  equal 
to  the  amount  on  Section  A.  Line  5. 
column  (f). 

Section  D— Forecasted  Cash  Needs 

Line  13:  Entw  the  amount  of  Federal 
(CX3S)  cash  needed  for  this  grant  by 
quarter.  During  the  budget  period  for 
grants  which  are  more  than  twelve  (12) 
months,  submit  a  separate  sheet  for  each 
additional  twelve  (12)  months  or 
portion  thereof. 

Line  14  Enter  the  amount  of  ca^  from 
all  other  sources  needed  by  quarter 
during  the  budget  period. 


Line  15:  Enter  the  total  of  Lines  13 
and  14. 

Section  E — Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  Profect(s) 

Completion  not  required 
Section  F— Other  Budget  Information 

Line  21 — Use  this  space  and 
continuation  sheets  as  necessary  to  fiilly 
explain  and  justify  the  major  items 
included  in  the  budget  categories  shown 
in  Section  B.  Include  sufficient  detail  to 
facilitate  determination  of  allowability, 
relevance  to  the  project,  and  cost 
benefits.  Particular  attention  must  be 
given  to  the  explanation  of  any 
requested  direct  cost  budget  item  which 
requires  explicit  approval  by  the  Federal 
agency.  Budget  items  which  require 
identification  and  justification  shall 
include,  but  not  be  limited  to.  the 
following: 

A.  Salary  amoimts  and  percentage  of 
time  worked  for  those  key  individuals 
who  are  identified  in  the  project 
narrative; 

B.  Any  foreign  travel; 

C.  A  list  of  all  equipment  and 
estimated  cost  of  each  item  to  be 
purchased  wholly  or  in  part  with  grant 
funds  which  meet  the  definition  of 
nonexpendable  personal  property 
provided  on  Line  6d,  Section  B.  Need 
for  equipment  must  be  supported  in 
program  narrative. 

D.  Contractual:  Major  items  or  groups 
of  smaller  items;  and 

E.  Other  group  into  major  categories 
all  costs  for  consultants,  local 
transportation,  space,  rental,  training 
allowances,  staff  training,  computer 
equipment,  etc.  Provide  a  complete 
breakdown  of  all  costs  that  make  up  this 
category. 

Line  22 — Enter  the  type  of  HHS  or 
othw  Federal  agency  approved  indirect 
cost  rate  (provisional,  predetermined, 
final  or  fixed)  that  %vill  be  in  effect 
during  the  funding  period,  the  estimated 
amount  of  the  base  to  which  the  rate  is 
applied  and  the  total  indirect  expense. 
Also,  enter  the  date  the  rate  was 
approved,  where  applicable.  Attach  a 
copy  of  the  rate  agreement  if  it  was 
negotiated  with  a  Federal  agency  other 
tlum  the  Department  of  Health  and 
Hiunan  Services. 

Line  23 — Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  justify 
or  explain  the  budget  information. 

3.  SF~424B    "Assurances-Non- 
Construction.  " 

All  applicants,  whether  or  not  project 
involves  construction,  must  file  the 
Standard  Form  424B,  "Assurances:  Non- 
Construction  Programs."  Applicants 
must  sign  and  return  the  Standard  Form 


424B,  found  at  Attachment  D,  with  their 
ai^lications. 

4.  Restrictions  on  Lobbying 
Activities — ^Applicants  must  provide  a 
certification  concerning  Lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000.  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification.  Applicants  must  sign  and 
return  the  certification,  foimd  at 
Attachment  H,  with  their  applications. 

5.  Disclosure  of  Lobbying  Activities, 
SF-LLL — Fill  out,  sign  and  date  form 
found  at  Attachment  H,  if  applicable. 

6.  Certification  Regarding 
Environmental  Tobacco  Smoke. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Pro-Children  Act  of  1994.  By  signing 
and  submitting  the  applications, 
applicants  are  providing  the 
certification  regarding  environmental 
tobacco  smoke  and  need  not  mail  back 
the  certification  with  their  applications. 

7.  Project  Abstract. 

The  project  abstract  is  a  brief 
summary  of  the  project  to  include 
specific  benefits  such  as  number  of  jobs 
to  be  created,  especially  jobs  for  low- 
income  individuals.  The  abstract  must 
not  exceed  500  characters  (including 
words,  spaces  and  punctuation)  on  a 
separate  sheet  of  plain  paper  headed  by 
the  applicant's  name  as  shown  in  item 
5  of  the  SF  424  and  the  priority  area 
number  as  sho%vn  by  you  at  the  bottom 
of  the  SF  424. 

8.  Project  Narrative. 

The  application  package  including  the 
narrative  should  not  exceed  65  pages  for 
the  applications  submitted  under  sub- 
priority  areas  1.1. 1.2  and  1.4  and  30 
pages  imder  the  other  sub-priority  areas. 

The  project  narrative  must  address  the 
specific  concerns  mentioned  under  the 
relevant  priority  area  description  in  Part 
C.  The  narrative  should  provide 
information  on  how  the  application 
meets  the  evaluation  criteria  in  Part  D, 
of  this  Program  Announcement  and 
should  follow  the  format  below: 

a.  Eligibility  Confirmation.  This 
section  must  explain  how  the  applicant 
has  complied  with  each  of  the  basic 
requirements  listed  in  Part  E,  sections 
5b(l)-(4),  i.e..  (1)  that  the  applicant 
meets  the  eligibility  requirements  for 
the  sub-priority  area  under  which  funds 
are  being  requested:  (2)  an  application 
submitted  under  sub-priority  areas  1.1, 
1.2. 1.4,  or  2.1.  contains  only  one 
prt^ect;  (3)  the  amount  of  funds 
requested  does  not  exceed  the  limits 
indicated  in  Part  B,  Section  2b  for  the 
appropriate  sub-priority  area;  (4)  (Sub- 
Priority  Areas  1.1, 1.2,  and  1.4)  if  an 
applicant  proposes  to  use  OCS  funds  for 
an  eqiuty  investment,  a  loan,  or  a  sub- 
grant,  the  application  contains  a  written 
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agreement  signed  by  the  applicant  and 
the  third  party  which  includes  all  of  the 
elements  required  in  Part  C.  An 
application  may  be  di-nqualified  frtim 
the  competition  and  returned  if  it  does 
not  conform  to  one  or  more  of  the  above 
requirements. 

b.  Analysis  of  Need.  The  application 
should  include  a  description  of  the 
target  area  and  population  to  be  served 
as  well  as  a  discussion  of  the  nature  and 
extent  of  the  problem  to  be  solved.  It 
should  also  include  documentation 
supportive  of  its  needs  assessment  such 
as  employment  statistics,  housing 
statistics,  etc. 

c.  Organizational  Experience  and 
Staff  Responsibilities,  (i)  Organizational 
Experience.  Each  applicant  must 
docimnent  competence  in  the  specific 
program  priority  area  under  which  an 
application  is  submitted. 
Dociunentation  must  be  provided  which 
addresses  the  relevance  and 
effectiveness  of  projects  previously 
undertaken  in  the  specific  priority  area 
for  which  funds  are  being  requested  and 
especially  their  cost  effectiveness,  the 
relevance  and  effectiveness  of  any 
services  provided,  and  the  permanent 
benefits  provided  to  the  low-income 
population.  Organizations  which 
propose  providing  training  and 
technical  assistance  must  detail  their 
competence  in  the  specific  program 
priority  area  and  as  a  deliverer  with 
expertise  in  the  fields  of  training  and 
technical  assistance.  If  applicable, 
information  provided  by  these 
applicants  must  also  address  related 
achievements  and  competence  of  each 
cooperating  or  sponsoring  organization. 

AppUcpble  to  Sub-Priority  Areas  1.1, 
1.2, 1.4  and  1.5 

Applicants  In  these  priority  areas 
must  also  document  a  firmly  established 
and  quantifiable  performance  record 
that  shows  the  following: 
— ^The  ability  to  implement  major 

activities  such  as  business 

development,  commercial 

development,  physical  development. 

or  financial  services; 
— Successful  working  relationships 

within  the  community  including 

public  officials,  financial  institutions. 

coiporations.  other  commimity 

organizations  and  residents; 
— ^A  soimd  asset  base  and  oiganizational 

structure  in  terms  of  (a)  net  worth,  (b) 

management  stability,  and  (c) 

(Mganizational  capability; 
— ^An  ability  to  develop  and  mnintnin  a 

stable  program  in  terms  of  business. 

physical  or  community  development 

activities  that  will  provide  needed 

permanent  jobs,  services,  business 

development  opportunities  and  other 


benefits  to  community  residents,  and 
impact  on  comxnunity-wide  economic 
problems  and  needs; 
— Sound  administrative  and  fiscal 
systems  and  controls,  and  the  ability 
to  establish  and  maintain  partnerships 
with  the  private  sector  in  such  forms 
as  financial  support,  volunteerism  or 
executives  on  loan, 
(ii)  Staff  Skills,  Resources  and 
Responsibilities.  The  application  must 
fully  describe  (e.g.  a  resume  or  position 
descripticm)  the  experience  and  skills  of 
the  proposed  project  director  showing 
that  the  individual  is  not  only  well 
qualified  but  that  his/her  professional 
capabilities  are  relevant  to  the 
successful  implementation  of  the 
project 

The  application  must  include 
statements  regarding  who  will  have  the 
responsibilities  of  the  chief  executive 
officer,  who  will  be  responsible  for  grant 
coordination  with  OCS,  and  how  the 
assigned  responsibilities  of  the  staff  are 
appropriate  to  the  tasks  identified  for 
the  project  It  must  show  clearly  that 
sufficient  time  of  senior  staff  will  be 
budgeted  to  assure  timely 
implementation  and  cost  effective 
management  of  the  project 

d.  Project  Implementation.  The 
application  must  contain  a  detailed  and 
specific  workplan  or  business  plan  that 
is  both  sound  and  feasible.  Generally,  a 
business  plan  is  required  for 
applications  submitted  under  sub- 
priority  areas  1.1. 1.2  and  1.4.  For  all 
business  ventures  (except  for  business 
development  opportunities  for  self- 
employed  program  participants)  a 
complete  business  plan  will  be  required 
using  guidelines  discussed  in  the  next 
several  paragraphs.  For  the  remaining 
sub-priority  areas,  a  workplan  is 
acceptable  in  lieu  of  a  business  plan. 

Plaaae  note  that  OCS  does  not  require  the 
application  to  contain  business  plans  for 
each  self-employed  program  i>aiticii>ant 
However,  a  project  *hat  proposes  to  provide 
■elf-employed  and  other  business 
opportunities  for  program  poitidpanta  must 
include  a  development  plan  that  shows  how 
participants  will  become  self-sufBcient  and 
how  their  technical  assistance  needs  will  be 
met 

Guidelines  of  a  Business  Plan 

The  business  plan  is  one  of  the  major 
components  that  will  be  evaluated  by 
the  OCS  to  determine  the  feasibility  of 
a  business  venture  or  an  economic 
development  project  It  must  be  well 
prepared  and  address  all  the  relevant 
elements  as  folloYvs: 

(a)  Executive  Summary  (limit 
summary  to  3  pages). 

(b)  The  busiitess  and  its  industry.  This 
section  should  describe  the  nature  and 


history  of  the  business  and  provide 
some  background  on  its  industry. 

(i)  The  Business:  as  a  legal  entity;  the 
general  business  category; 

(ii)  Description  ana  Discussion  of 
Industry:  current  status  and  prospects 
for  the  industry; 

(c)  Products  and  Services:  This 
section  deals  with  the  following: 

(i)  Description:  Describe  in  detail  the 
products  or  services  to  be  sold; 

(ii)  Proprietary  Position:  Describe 
proprietary  featiu*es  if  any  of  the 
product,  e.g.  patents,  trade  secrets; 

(iii)  Potential:  Features  of  the  pnoduct 
or  service  that  may  give  it  an  advantage 
over  the  competition; 

(d)  Market  Research  and  Evaluation: 
This  section  should  present  sufficient 
information  to  show  that  the  product  or 
service  has  a  substantial  market  and  can 
achieve  sales  in  the  face  of  competition; 

(i)  Customers:  Describe  the  actual  and 
potential  purchasers  for  the  product  or 
service  by  market  segment 

(ii)  Market  Size  and  Trends:  State  the 
size  of  the  current  total  market  for  the 
product  or  service  ofiiared; 

(iii)  Competition:  An  assessment  of 
the  strengths  and  weaknesses  of 
competitive  products  and  services; 

(iv)  Estimated  Market  Share  and 
Sales:  Describe  the  characteristics  of  the 
product  or  service  that  will  make  it 
competitive  in  the  current  market; 

(e)  Marketing  Plan:  The  marketing 
plan  should  detail  the  product,  pricing, 
distribution,  and  promotion  strategies 
that  will  be  used  to  achieve  the 
estimated  mai^iet  share  and  sales 
projections.  The  marketing  plan  must 
describe  what  is  to  be  done,  how  it  will 
be  done  and  who  will  do  it  The  plan 
should  address  the  following  topics — 
Overall  Marketing  Strategy,  Packaging. 
Service  and  Warranty,  Pricing, 
Distribution  and  Promotion. 

(f)  Design  and  Development  Plans:  If 
the  product,  process  or  service  of  the 
proposed  venture  requires  any  design 
and  development  before  it  is  ready  to  be 
placed  on  the  market,  the  nature  and 
extent  and  cost  of  this  work  should  be 
fully  discussed.  The  section  should 
cover  items  such  as  Development  Status 
and  Tasks.  Difficulties  and  Risks, 
Product  Improvement  and  New 
Products,  and  Costs. 

(g)  Manufacturing  and  Operations 
Plan:  A  manufBCturing  and  operations 
plan  should  describe  the  kind  of 
facilities,  plant  location,  space,  capital 
equipment  and  labor  force  (part  and/or 
full  time  and  wage  structure)  that  are 
required  to  provide  the  company's 
product  or  service. 

(h)  Management  Team:  The 
management  team  is  the  key  in  starting 
and  operating  a  successfiil  business,  llie 
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management  team  should  be  committed 
with  a  proper  balance  of  technical, 
managerial  and  business  skills,  and 
experience  in  doing  what  is  proposed. 
This  section  must  include  a  description 
of:  the  key  management  personnel  and 
their  primary  duties;  compensation  and/ 
or  ownership;  the  organizational 
structure;  Board  of  Directors; 
management  assistance  and  training 
needs;  and  supporting  professional 
services. 

(i)  Overall  Sichedule:  A  schedule  that 
shows  the  timing  and  interrelationships 
of  the  major  events  necessary  to  launch 
the  venture  and  realize  its  objectives. 
Prepare,  as  part  of  this  section,  a  month- 
by-month  schedule  that  shows  the 
timing  of  such  activities  as  product 
development,  market  planning,  sales 
programs,  and  production  and 
operations.  Sufficient  detail  should  be 
included  to  show  the  timing  of  the 
primary  tasks  required  to  accomplish 
each  activity. 

(j)  Critical  Risks  and  Assumptions: 
The  development  of  a  business  has  risks 
and  problems  and  the  Business  Plan 
should  contain  some  explicit 
assumptions  about  them.  Accordingly, 
identify  and  disciiss  the  critical 
assumptions  in  the  Business  Plan  and 
the  major  problems  that  will  have  to  be 
solved  to  develop  the  venture.  This 
should  include  a  description  of  the  risks 
and  critical  assumptions  relating  to  the 
industry,  the  venture,  its  personnel,  the 
product's  market  appeal,  and  the  timing 
and  financing  of  the  venttire. 

Also,  if  a  "construction  project"  is 
involved,  the  Business  Plan  should 
identify  and  address  briefly  the  project's 
timeframes  and  critical  assumptions  for 
conduct  of  predevelopmental, 
architectiual/  engineering  and 
environmental  studies,  etc.,  and 
acquisition  of  permits  for  building,  use 
and  occupancy  that  are  required  for  the 
project. 

(k)  Conununity  Benefits:  The 
proposed  project  must  contribute  to 
economic,  buman  and  comm unify 
development  within  the  project's  target 
area.  A  section  that  describes  and 
diacusaes  the  potential  economic  and 
non-economic  benefits  to  low-income 
members  of  the  communify  must  be 
included  as  well  as  a  description  of  the 
strategy  that  will  be  used  to  identify  and 
hire  individuals  being  served  by  public 
assistance  programs  and  how  linkages 
with  communify  agencies/  organizations 
administering  the  AFDC/TANF  program 
will  be  developed.  The  following  project 
benefits  must  be  described: 


Economic  Development  and  Job 
Creation 

— Nvunber  of  permanent  jobs  (with 
particular  emphasis  on  jobs  for  low- 
income  people)  that  will  be  created 
during  the  project  period.  Also,  for 
low-income  people,  provide  the 
following  information: 

— Number  of  jobs  that  will  have  career 
development  opportimities  and  a 
description  of  those  jobs; 

— Number  of  jobs  that  will  be  filled  by 
individuals  lifted  from  AFDC/TANF 
assistance; 

— Number  of  Self-employed  and  other 
ownership  opportunities  created  for 
low  income  residents; 

— Annual  salary  expected  for  each 
person  employed  (net  profit  after 
deductions  of  business  expenses  for 
self-employed  persons); 

— Specific  steps  to  be  taken  including 
on-going  management  support  and 
technicsd  assistance  provided  by  the 
grantee  or  a  third  parfy  to  develop  and 
sustain  self-employed  program 
participants  after  their  businesses  are 
in  place. 
NotK  OCS  will  not  recognize  job 

equivalents  nor  job  counts  based  on 

economic  multiplier  functions;  job*  must  be 

specifically  identifiad. 

Other  benefits  which  might  be 
discussed  are: 

Human  Development 

— New  technical  skills  development  and 

associated  career  opportunities  for 

communify  residents; 
— Management  development  and 

training: 
— Benefits  of  self-sufficiency  for  persons 

lifted  from  AFDCTTANF  assistance. 

Community  Development 

— Development  of  communify's 

physical  assets; 
— Provision  of  needed,  but  currenUy 

unsupplied,  services  or  products  to 

communify; 
— Improvement  in  the  living 

environment 

(1)  The  Financial  Plan:  The  Financial 
Plan  is  basic  to  the  development  of  a 
Business  Plan.  Its  purpose  is  to  indicate 
the  project's  potential  and  the  timetable 
for  financial  self-sufficiency.  In 
developing  the  Financial  Plan,  the 
following  exhibits  must  be  prepared  for 
the  first  three  years  of  the  business' 
operation: 

(i)  Profit  and  Loss  Forecasts — 
quarterly  for  each  year 

(ii)  Cash  Flow  Projections — quarterly 
for  each  year 

(iii)  Pro  forma  balance  sheets — 
quarterly  for  each  year. 

Also,  additional  financial  information 
for  the  business  operation  that  must  be 


included  are  an  initial  Source  and  Use 
of  Fimds  Statement  for  project  funds 
and  a  brief  summary  paragraph 
discussing  any  further  capital 
requirements  and  their  sources. 

Lf  an  applicant  is  proposing  a  project 
which  will  affect  a  properfy  listed  in,  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places,  it  must 
identify  this  property  in  the  narrative 
and  explcun  how  it  has  complied  with 
the  provisions  of  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966  as  amended.  If  there  is  any 
question  as  to  whether  the  properfy  is 
listed  in  or  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places,  the 
applicant  should  consult  with  the  State 
Historic  Preservation  Officer.  (See 
Attachment  D:  SF-424B.  Item  13  for 
additional  guidance.)  The  applicant 
should  contact  OCS  early  in  the 
development  of  its  application  for 
instructions  regarding  compliance  with 
the  Act  and  data  required  to  be 
submitted  to  the  Department  of  Health 
and  Human  Services.  Failure  to  comply 
with  the  cited  Act  may  result  in  the 
application  being  ineligible  for  funding 
consideration. 

Applicable  to  Sub-Priority  Areas  1.1, 
1.2.  and  1.4 

Applications  submitted  under  Sub- 
Priority  Areas  1.1,  1.2  and  1.4  which 
propose  to  use  the  requested  OCS  funds 
to  make  an  equify  investment  or  a  loan 
to  a  business  concern,  including  a 
wholly-owned  subsidiary,  or  to  make  a 
sul>-grant  with  a  portion  of  the  OCS 
funds,  must  include  a  written  agreement 
between  the  communify  development 
corporation  and  the  recipient  of  the 
grant  funds  which  contains  all  of  the 
elements  listed  in  Part  C  under  the 
appropriate  Priorify  Area. 

Applicable  to  Sub-Priority  Area  1.5  Only 

An  applicant  in  this  priority  area 
must  document  its  experience  and 
capabilify  in  several  of  the  following 
areas: 

Business/Development; 
Micro-Entrepreneurship  Development: 
Commercial  Development; 
Organizational  and  Staff  Development: 
Board  Training; 
Business  Management,  including 

Strategic  plaiming  and  Fiscal 

Management; 
Finance,  including  Business  Packaging 

and  Financial/ Accounting  Services, 

and/or 
Regulatory  Compliance  including 

Zoning  and  Permit  Compliance 
Incubator  Development 
Tax  Credits  and  Bond  Financing 
Marketing 


The  applicant  must  docuiment  staff 
competence  or  the  accessibilify  of  third 
party  resources  with  proven 
competence.  If  the  work  program 
requires  the  significant  use  of  third 
party  (consultant/contractor)  resources, 
those  resources  should  be  identified  and 
resumes  of  the  individuals  or  key 
organizational  staff  provided. 

Resumes  of  the  applicant's  staff,  who 
are  to  be  directiy  involved  in 
programmatic  and  administrative 
expertise  sharing,  should  also  be 
included.  The  applicant  must  document 
successful  experience  in  the 
mobilization  of  resources  (both  cash  and 
in-kind)  from  private  and  public 
sources.  The  applicant  must  also  clearly 
state  how  the  injformation  learned  from 
this  project  may  be  disseminated  to 
other  interested  grantees. 

Applicable  to  Sub-Priority  Area  1.6  only 

An  applicant  in  this  priorify  area 
must  document  its  experience  and 
capabilify  in  implementing  projects 
national  in  scope  and  have  significant 
and  relative  experiences  in  working 
with  Communify  Development 
Corporations. 

The  applicanC^ftust  have  the  abilify  to 
collect  and  analyze  data  nationally  that 
may  benefit  CDCs  and  be  able  to 
disseminate  information  to  all  of  OCS 
funded  grantees;  publish  a  national 
directory  of  funding  sources  for  CDCs 
(public,  corporate,  foundation, 
religious);  publish  research  papers  on 
specific  aspects  of  job  creation  by  CDCs; 
design  and  provide  information  on 
successful  projects  and  economic  niches 
that  CDCs  can  target.  The  applicant  will 
also  be  responsible  for  the  development 
of  instructional  programs,  national 
conferences,  seminars,  and  other 
activities  to  assist  communify 
development  corporations;  and  provide 
peer-to-peer  technical  assistance  to  OCS 
funded  CDCs. 

Applicable  to  Sub-Priority  Area  2.1 

Each  applicant  must  include  a  full 
discussion  of  how  the  proposed  use  of 
funds  will  enable  low-income  rural 
communities  to  develop  the  capabilify 
and  expertise  to  establish  and  maintain 
affordable,  adequate  and  safe  water  and 
waste  water  systems.  Applicants  must 
also  discuss  how  they  will  disseminate 
information  about  water  and  waste 
water  programs  serving  rural 
communities,  and  how  they  will  better 
coordinate  Federal,  State,  and  local 
water  and  waste  water  program 
financing  and  development  to  assure 
improved  service  to  rural  communities. 

Among  the  benefits  that  merit 
discussion  under  this  sub-priorify  area 
are:  The  number  of  rural  communities  to 


be  provided  with  technical  and  advisory 
services;  the  number  of  rural  poor 
individuals  who  are  expected  to  be 
directiy  served  by  applicant-supported 
improved  water  and  waste  water 
systems;  the  decrease  in  the  number  of 
inadequate  water  systems  related  to 
applicant  activify;  the  niunber  of  newly- 
established  and  applicant-supported 
treatment  systems  (all  of  the  above  may 
be  expressed  in  terms  of  equivalent 
cormection  units);  the  increase  in  local 
capacify  in  engineering  and  other  areas 
of  expertise;  and  the  amoimt  of  non- 
discretionary  program  dollars  expected 
to  be  mobilized. 

e.  Significant  and  Beneficial  Impact 
and  Other  Criteria. 

The  project  narrative  must  address  the 
remaining  aspects  of  the  project  noted 
in  the  outline  of  Part  F,  "Contents  of 
Application  and  Receipt  Process",  Items 
V  and  VI.  These  include  a  discussion  of 
the  "Significant  and  Beneficial  Impact, 
Public-Private  Partnerships  and  Budget 
Appropriateness  and  Reasonableness" 
areas  as  well  as  information  to  be 
included  in  the  Appendices. 


limited  exemptions  for  Indian  tribes  and 
tribal  organizations.  Current  and 
prospective  recipients  (and  their  subtier 
contractors  and/or  grantees)  are 
prohibited  from  using  appropriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  cormection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000  (or 
$150,000  for  loans)  the  law  requires 
recipients  and  their  subtier  contractors 
and/or  subgrantees  (1)  To  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists,  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbyists  have  been  or  will  be  made  out 
of  nonappropriated  funds  and.  if  so,  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtier  contractors  or  subgrantees  will 
pay  with  the  nonappropriated  funds  and 
(3)  to  file  quarterly  up-dates  about  the 
use  of  lobbyists  if  an  event  occurs  that 
materially  affects  the  accuracy  of  the 
information  submitted  by  way  of 
Part  H — ^Post  Award  Information  and         declaration  and  certification.  The  law 
Reporting  Requirements  establishes  civil  penalties  for 

Following  approval  of  die  noncompliance  and  is  effective  witii 

applications  selected  for  hmding.  notice     '^P^*  *°  contracts,  graate,  cooperative 
of  project  approval  and  autiiority  to  agreements  and  loans  entered  mto  or 

draw  down  project  funds  will  be  made        ft      ^"^  °\'^Z  Deceinber  23.  1989.  See 
in  writing.  The  official  award  document      Attaj:hment  H  for  certoficaUon  and 
is  die  Financial  Assistance  Award  disclosure  forms  to  be  submitted  with 

which  provides  die  amount  of  Federal        *^  ah^S^Im    °/     I*  ^/i?*^- .  .• 
fimds  approved  for  use  in  die  project.  „.  T      »  n        .^     f  !^'f  *^°'" 

die  budget  period  for  which  support  s        "^^^^  ^^J^il!^  "j^*  '^PP^^^^P^^ 
provided,  the  terms  and  conditions  of         "°**^'  ^^  DiscreUonary  Grants  Program, 
the  award,  the  total  project  period  for  Dated:  March  18. 1997. 

which  support  is  contemplated,  and  the      Donald  Sykas. 
total  financial  participation  from  the  Director,  Office  of  Community  Senrices. 

award  recipient  Att«Aiiiait  A 

General  Conditions  and  Special 

Conditions  (where  the  latter  are 

warranted)  which  will  be  applicable  to  ^®  °*  '^''y  "™* 

grants,  are  subject  to  the  provisions  of        — — 

45  CFR  Parts  74  and  92.  ^99i  Poverty  Guidelines  for  the  48  Contlg- 

Grantees  will  be  required  to  submit  uous  Stales  and  the  Dtstrtet  of  Colufiv- 

semi-annual  progress  and  financial  "** 

reports  (SF-269)  as  well  as  a  final  . 

progress  and  financial  report  2 

Grantees  are  subject  to  the  audit  3  '  ' 

requirements  in  45  CFR  Parts  74  and  92  4  !!!!!."."!!™""!!!"."™™™"! "Z 

and  OMB  Circular  A-128  or  A-133.  If  5  !."!!!"!!!!"""!."."! Z™.....™™ 

an  applicant  will  not  be  requesting  6 

indirect  costs,  it  should  anticipate  in  its  ^ • — 

budget  request  the  cost  of  having  an  ° ...~.-. •.~- 

audit  performed  at  the  end  of  the  grant  ^or  (amity  units  with  more  than  8  mem- 
period,  bers,  add  $2,226  for  each  addrtional  mem- 
Section  319  of  Public  Law  101-121.  '*'  f^he  same  increment  applies  to  smaller 
signed  into  law  on  October  23,  1989.  **™'y  "^^^  also,  as  can  be  seen  in  the  (JQ- 

imposes  prohibitions  and  requirements  "res  above.) 

for  disclosure  and  certification  related  «gM  p-,,^^,  ^  ..-.-.. —  ^^  ».    ^ 

to  lobbying  on  recipients  of  Federal  , 

contracts,  grants,  cooperative  1  „ _ 9,660 

agreements,  and  loans.  It  provides  2 „ 12,940 
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$7,740 
10.360 
12.960 
15.600 
18.220 
20,840 
23.460 
26.060 
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Size  of  famiy  unit 

Poverty 
guideine 

3 

4 

5 

6 „ „.. 

7 

8 _ 

16.220 
19.500 
22.780 
26.060 
29.340 
32.620 

For  family  units  with  more  than  8  menv 
bers,  add  $3,280  for  each  addHionai  mem- 
t)er.  (The  same  increment  applies  to  smaMer 
tamily  sizes  alao,  as  can  be  seen  in  ttw  fig- 
ures above.) 


1996  Povwty  QukMinM  for  HmmII 

1  .„ _ 

8.901 

2  ••••••••••»»••»••»••.•.■•••»•■  *••••••«.••••»•• 

11.920 

3 .._ 

14.930 

4 

17.940 

5 

20.960 

6  .-    

23.960 

J    »««>».■■.■..,...,..■.■■.. ■ ■■■... 

26.970 

8 

29.980 

For  famity  units  with  more  than  8  menv 
bers.  add  S3.010  for  each  addWoral  mem- 
ber. (The  same  increment  appies  to  smaler 
famiy  sizes  also,  as  can  be  seen  in  the  fig- 
ures above.) 
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I  far  tka  SF  424 

This  ia  a  ctandard  fonn  luad  by  applicants 
as  a  required  £acesheet  for  preepplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

bem  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

Enter  Employer  Idendfication  Number 
(EIN)  as  assigned  by  the  Intwnal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter<s)  in  the  space(s)  provideid: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  fimmrinl  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  iflimber  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project  If  more  than  one  program  is 
involved,  you  should  apptend  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  profwrty  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-ldnd 
contributions  should  be  included  on 
appropriate  lines  a«  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
lotuis  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

MUJNQ  CODE  41M-M-^ 


> 

e 
I 


E 

o 


c 
o 

3 


C 
O 

u 

• 

c 
o 
z 

I 

z 
o 

1= 

< 

O 


a 


I 


?-5 


7 


u 

I 


Is 


o 


i 


I 


3s 


IMI 


14558 


Federal  Register  /  Vol.  62,  No.  58  /  Wednesday,  March  26,  1997  /  Notices 


Jjedferal^e^er  /  Vol.  ^2.  mi'SftV  Wednesday 


1«97'/  Notitfes 


<14S>59 


3 

a 

1 

1 

s 

1 

3 

M 

«» 

■ 

M 

«• 

C  ! 

Ul         > 

«» 

w 

1 

1 

3 

s 

B    § 

«» 

<« 

«• 

<* 

<• 

w 

o   i 

! 

s 

! 

Ul       1 

< 

1 

2 

tfl 

VI 

m 

o 

^ 

w 

«» 

O 

HI 

«• 

M 

o 

1^ 

M 

«• 

p 

i 

IS 

i 

X 

5 

o 

IS 

> 

i 

IM 

Ik 

i 

2 

2  1 

El 

fi 

Ul  t: 

5 

1 

t    ^ 

•» 

W 

• 

o    ■ 

«» 

<* 

o 

«» 

«• 

Of, 

w 

£ 

' 

i 

1 

- 

1 

3 

i 
2 

«• 

g 

tfi 

•M 
t 

3 

•    • 
Ik  c 

5 

IM 

• 

1 

Ml           - 
Z           ] 

1 

1 

! 

5    1 

^ 

1 

1 

"   1 

C 

1 

s 

! 
1 

i 

2 

1 

-3 

9 

i 
1 

o 
E 

i 
S 

• 

<• 

i 

"5 
E 
2 

M 

o 

1 
i 

1 

• 

• 

• 

^ 

M> 

m 

« 

■• 

• 

^ 

• 

• 

S 

»<• 

m 

I 


Instrnctioiis  for  the  SP-424A 

General  Instructions 

This  fbnn  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A.  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  proiect  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A.  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  3  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  f>ertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Colimm  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b).  * 

For  applications  pertaining  to  multiple 
programs  wf  here  one  or  mote  programs 
require  a  breakdown  by  hinction  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  total  by  programs. 

Lines  1-4,  Columoa  (c)  Through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f).  and  (g) 
the  appropriate  amoimts  of  fimds  needed  to 
nipport  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  theae  forau  befora  the  end  of  each 
funding  period  at  required  by  the  grantor 


agency,  ^ter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  fundis  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sunt 
of  amounts  in  Columns  (e)  and  (f)- 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Coliunns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  coltuniu 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
fiinctions,  and  activities  shown  on  Lines  1- 
4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  coliunn  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  ob)ect  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  colimm. 

Line  6) — Show  the  amount  of  indirect  cost 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k.  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A.  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project  Do  not  add  or  subSact  this 
amount  from  the  total  project  amotmt  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant 

Section  C  Noa-Pedeml-RBaouices 

Lines  B-11 — Enter  amount  of  non-Fedeial 
resources  that  wrill  be  used  on  the  grant  If 
in-kind  contributiona  are  included,  provide  a 
brief  explanation  on  a  separate  sheet 

Column  (a) — Enter  the  program  titles 
identical  to  Cohunn  (a).  Section  A.  A 


breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  contribution  to  be  made 
by  the  applicant 

Column  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
appUcant  is  not  a  State  or  Sute  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c).and(d). 

Line  12 — Enter  the  total  for  each  of 
Colunms  fb)-(e).  The  amount  in  Colunm  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Coltmm  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  IS— Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Coliunn  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
fior  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  OtAer  Budget  Infoanation 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  ol^ect-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordiiiary  or  to  explain  die  details  as 
required  by  the  Federal  grantor  ^mcy. 

Line  22— Enter  the  tjrpe  of  indirect  rate 
(provisiooal.  predetermined,  final  or  fixed) 
that  will  be  in  efElsct  during  the  funding 
period,  the  estimated  ■mmmt  of  the  baee  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary.  . 

oooc  4ia4-ei-p 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


NotK 


Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


\s  the  duly  authorised  representative  of  the  applicant  I  certify  that  the  applicant: 


I. 


3. 


Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non- Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
aeecss  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 


4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C  ff  4728-4763) 
relating  to  prescribed  standards  for  merit  sjrstems 
for  programs  funded  under  one  of  the  nineteen 
rtatutes  or  regulations  specified  in  Appendix  A  of 
OPM's  SUndards  for  a  Merit  System  of  Perstmnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

3.  Will  comply  with  all  Federal  sUtutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (PL.  88-352)  which  prohibiU  discrimination 
on  the  basis  of  race,  eolor  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  ff  1681-1683,  and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex; 
(e)  Section  504  of  the  RehabiliUtion  Act  of  1973.  as 
amended  (29  U  S.C.  f  794).  which  prohibiU  dis- 
criminatioa  on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U  SC  ff  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (0 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  sbuse  or 
alcoholism;  (g)  ff  523  and  527  of  the  Public  Health 
Service  Act  o(  1912  (42  U  S.C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  RighU  Act  of  1968  (42  U  S  C  f 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (J)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  inpurchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  ff  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-B«»n  Act  (40  U.S.C.  f  f  276a  to  276a- 
7).  the  CopeUnd  Act  (40  U.SC.  f  276c  and  18 
use  f  f  874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U  S  C  ff  327  333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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Attachment  F — Certification  Regarding 
Debarment.  Suspension,  end  Otlier 
Responsibility  Matters — Primary  Covered 
Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  primary  participant  is 
providing  the  certification  set  out  beiow. 

2.  The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
department  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  £ailure  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  bet  upon  which 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
prospective  primary  participant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 

4.  The  prosptective  primary  participant 
shall  provide  immediate  written  notice  to  the 
department  or  agency  to  which  this  proposal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  leams  that  its 
certification  was  erroneous  when  submitted 
or  has  become  .erroneous  by  reason  of 
changed  circumstances. 

5.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

6.  The  prospective  primary  participant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  proposed  for  debarment  under 
48  CFR  part  9.  subpart  9.4,  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  the  clause  titled 
"Certification  Hoarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction." 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  coverod  transactions. 


8.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  df  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4. 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  the  covered 
transaction,  unless  it  knows  that  the 
certification  is  erroneous.  A  fiarticipant  may 
decide  the  method  and  frequency  by  which 

it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

10.  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions,  if  a 
particifjant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminate  this  transaction  for  cause  or 
default. 


Certification  Regarding  I 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

(1)  The  prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  by  any  Federal 
department  or  agency; 

(b)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  cfiianse 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal.  State 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery. 
&lsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
govenunental  entity  (Federal.  State  or  lood) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b}  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal.  State  or 
local)  terminated  for  cause  or  default 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposaL 


Attachment  G— OMB  SUte  Sii^  Point  of 
Contact  Listing 

Arizona 

Joni  Saad,  Arizona  State  Clearinghouse.  3800 
N.  Central  Avenue,  Fourteenth  Floor, 
Phoenix.  Arizona  85012,  Telephone  (602)    . 
280-1315.  FAX:  (602)  280-8144 

Arkansas 

Mr.  Tracy  L.  Copeland,  Manager.  State 
Clearinghouse,  Ofiice  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration.  1515  W.  7th  St.  Room 
412.  Little  Rock.  Arkansas  72203. 
Telephone:  (501)  682-1074.  FAX:  (501) 
682-5206 

California 

Grants  Coordinator.  Office  of  Planning  and 
Research.  1400  Tenth  Street.  Room  121. 
Sacramento,  (California  95814,  Telephone 
(916)  323-7480,  FAX;  (916)  323-3018 

Dela%rare 

Francine  Booth,  State  Single  Point  of  Contact 
Executive  Department,  Thomas  Collins 
Building,  P.O.  Box  1401.  Dover,  Delaware 
19903,  Telephone:  (302)  739-3326.  FAX: 
(302)  739-5661 

District  of  Columbia 

Charies  Nichols,  State  Single  Point  of 
Contact  Office  of  Grants  Mgmt  and  Dev., 
717  14th  Street,  N.W.— Suite  500, 
Washington,  D.C.  20005,  Telephone:  (202) 
727-6554.  FAX:  (202)  727-1617 

Florida 

Florida  State  Clearinghouse,  Department  of 
Community  Afihirs,  2740  Centerview 
Drive,  Tallahassee,  Florida  32399-2100, 
Telephone:  (904)  922-5438,  FAX:  (904) 
487-2899 

GecMgia 

Tom  L.  Reid,  01,  Administrator,  Georgia  State 
Clearinghouse,  254  Washington  Street, 
S.W.— Room  401),  Atlanta,  (Georgia  30334, 
Telephone:  (404)  656-3855  or  (404)  656- 
3829.  FAX:  (404)  656-7938 

Illinois 

Virginia  Bova.  State  Single  Point  of  Contact. 
Department  of  Commerce  and  Community 
AfCurs,  James  R.  Thompson  Center,  100 
West  Randolph.  Suite  3-400,  Chicago, 
Illinois  60601,  Telephone:  (312)  814-6028, 
FAX:  (312)  814-1800 

Indiana 

Amy  Brewer,  State  Budget  Agency,  212  State 
House,  Indianapolis,  India  mi  46204. 
Telephone:  (317)  232-5619.  FAX:  (317) 
233-3323 

Iowa 

Steven  R.  McCann,  Division  for  Community 
Assistance,  Iowa  Department  of  Economic 
Development,  200  East  Grant  Avenue.  Des 
Moines.  Iowa  50309.  Telephone:  (515) 
242-4719.  FAX:  (515)  242-4859 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Gowmor. 
Department  of  Local  Government  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601-8204,  Telephone:  (502)  573-2382. 
FAX:  (502)  573-2512 
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Maine 

layc9  Benson,  State  Planning  Office.  State 
House  Station  #38,  Augusta.  Maine  04333, 
Telephone:  (207)  287-3261,  FAX:  (207) 
287-6489 

Maryland 

William  G.  Canoll.  Manager,  Sute 
Clearinghouse  for  Intergovernmental 
Assistance,  Maryland  Office  of  Planning. 
301  W.  Preston  Street— Room  1104, 
Baltimore.  Maryland  21201-2365.  Staff 
Contact:  Linda  )aney.  Telephone:  (410) 
225-4490.  FAX:  (410)  225-4480 

Kfichigan 

Richard  P&ff.  Southeast  Michigan  Council  of 
Governments.  1900  Edison  Plaza.  660  Plaza 
Drive,  Detroit.  Michigan  48226.  Telephone: 
(313)  961-4266,  FAX:  (313)  961-4869 

Miaaissippi 

Cathy  Malette,  Clearinghouse  Officer, 
Department  of  Finance  and 
Administration.  455  North  Lamar  Street. 
Jackson,  Mississippi  39202-3087, 
Telephone:  (601)  359-6762,  FAX:  (601) 
359-6764 

Missouri 

Lois  Pohl,  Federal  Assistance  Clearinghouse, 
Office  of  Administration.  P.O.  Box  809, 
Room  760.  Truman  Building,  Jeffianon 
City.  Missouri  65102.  Telephone:  (314) 
751-4834.  FAX;  (314)  751-7819 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
Qty.  Nevada  S9710,  Telephone:  (702)  687- 
4065.  FAX:  (702)  687-3963 

New  Hampshire 

Jeffiey  H.  Taylor.  [>irector.  New  Hampshire 
Office  of  State  Planning,  Attn: 
Intergovernmental  Review  Process,  Mike 
Blake.  2Vi  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone:  (603)  271- 
2155,  FAX:  (603)  271-1728 

New  Mexico 

Robert  Peters,  State  Budget  Division,  Room 
190  Bataan  Memorial  Building,  Santa  Fe, 
New  Mexico  87503,  Telephone:  (505)  827- 
3640 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget.  Sute  Capitol,  Albany.  New 
York  12224.  Telephone:  (518)  474-1605 

North  Carolina 

Chryt  Baggett.  Director.  N.C  State 
Qaaringhouse,  Office  of  the  Secretary  of 
AdmiiL,  116  West  )ones  Street,  Raleigh, 
North  Carolina  27603-8003.  Telephone: 
(919)  733-7232,  FAX:  (919)  733-0571 

North  DakoU 

North  DakoU  Single  Point  of  Contact,  Office 
of  Intergovernmental  Assistance.  600  East 
Boulevard  Avenue.  Bismarck,  North 
Dakota  58505-0170,  Telephone:  (701)  224- 
2094.  FAX:  (701)  224-2308 

Ohio 

Larry  Weaver,  Sute  Single  Point  of  Contact, 
State  Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor.  Columbus.  Ohio  43266-0411 


Please  direct  correspondence  and 
questions  about  intergovernmental  review  to: 
Linda  Wise.  Telephone:  (614)  466-0696,  FAX 

(614)  466-5400 

Rhode  island 

Daniel  W.  Varin,  Associate  Director, 
Department  of  Administration/Division  of 
Planning,  One  Capitol  Hill,  4th  Floor, 
Providence,  Rhode  Island  02908-5870, 
Telephone:  (401)  277-2656,  FAX:  (401) 
277-2083 
Please  direct  correspondence  and 

questions  to: 

Review  Coortlinator,  Office  of  Strategic 

Planning 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact.  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street — Room 
477,  Columbia,  South  Carolina  29201, 
Telephone:  (803)  734-0494.  FAX:  (803) 
734-0385 

Texas 

Tom  Adanu,  Governors  Office,  Director, 
Intergovernmental  Coordination,  P.O.  Box 
12428,  Austin,  Texas  78711,  Telephone: 
(512)  463-1771,  FAX:  (512)  463-1888 

Utah 

Carolyn  Wright.  Utah  State  Clearinghouse, 
Office  of  Planning  and  Budget,  Room  116, 
Sute  Capitol.  Salt  Lake  Qty,  Utah  84114, 
Telephone:  (801)  538-1535,  FAX:  (Ml) 
538-1547 

West  Virginia 

Fred  Cutlip,  Director.  Corrmiunity 
Development  Division,  W.  Virginia 
Development  Office,  Building  96,  Room 
553.  Charleston,  West  Virginia  25305, 
Telephone:  (304)  558-4010,  FAX:  (304) 
558-3248 

Wisconsin 

Martha  Kemer,  Section  Chief,  SUte/Federal 
Relations,  Wisconsin  Department  of 
Administrabon,  101  East  Wilson  Street — 
6th  Floor,  P.O.  Box  7868.  Madison, 
Wiaconsin  53707,  Telephone:  (608)  266- 
2125,  FAX:  (608)  267-6931 

Wyoming 

Sheryl  Jeffries.  SUte  Single  Point  of  Contact. 
Office  of  the  Governor.  Sute  Capital,  Room 
124,  Cheyenne,  Wyoming  82002, 
Telephone:  (307)  777-5930.  FAX:  (307) 
632-3909 

TeiTTtories 

Guam 

Mr.  Giovanni  T.  Sgambelluri,  Director, 
Bureau  of  Budget  and  management 
Ra— arch.  Office  of  the  Governor.  P.O.  Box 
2950,  Agaima.  Guam  96910,  Telephone: 
011-671-472-2285,  FAX;  011-671-472- 
2825 

Puerto  Rico 

Nwma  Burgoa/Joee  E.  Caro,  Chairwoman/ 
Dirador,  Puerto  Rico  Planning  Board, 
Federal  Proposals  Review  Office,  Minillas 
Government  Center.  P.O.  box  41119,  San 
Juan.  Puerto  Rico  00940-1119,  Telephone: 
(809)  727-4444  or  (809)  723-6190,  FAX: 
(809)  724-3270  or  (809)  724-3103 


North  Mariana  Islands 

Mr.  Alvaro  A.  Santos.  Executive  Officer,  SUte 
Single  Point  of  ConUct,  Office  of 
Management  and  Budget,  Office  of  the 
Governor,  Saipan,  MP,  Telefvhone:  (670) 
664-2256,  FAX:  (670)  664-2272 

Contact  Person:  Ms.  Jacoba  T.  Seman,  Federal 
Programs  Coordiiutor,  Telephone:  (670) 
644-2289,  FAX:  (670)  664-2272 

Virgin  Islands 

Jose  George,  Director,  Office  of  Management 
and  Budget,  #41  Norregade  Emancipation 
Garden  SUtion,  Second  Floor,  Saint 
Thomas,  Virgin  Islands  00802 
Please  direct  all  questions  and 

correspcMidence  about  intergovernmental 

review  to: 

Linda  Clarke,  Telephone:  (809)  774-0750, 
FAX:  (809)  776-0069 

Attarhment  H— Certification  Raganlii^ 
Lobbying 

Certification  for  Corttracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  fimds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress; 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying."  in  accordance  with  iU 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracU  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipienU  shall  certify  and  discloae 
accordingly. 

This  certification  is  a  material 
represenUtion  of  fad  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submiasion  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  impose  by 
section  1352.  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  SIOO.OOO  for 
each  such  failure. 


State  for  Loan  Guarantee  and  Loan  Insurarux 

The  imdersigned  sUtes,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  SUtes 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "EHsclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  sUtement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  yho  foils  to  file  the 
required  sUtement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 

Signature 

fitie 


Organization 


Date 
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DISCLOSURE  OF  LOBBYING  ACnVITlES 

Complete  this  fomt  to  disciose  lobbying  jctivitief  puniunt  to  31  US.C.  13S2 
(See  reverte  tor  public  burden  disdosure.) 


A»»ton<fcrOMt 


1.     Type  of  FederaJ  Actioic 

□   a.  contract 
b   grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 
I.   loan  insurance 


2.     Status  ol  Federal  Action: 

I   a.  bid/offer/application 
^""^   b.  initial  award 
c.  post-award 


4.     Name  and  Address  ol  Reporting  Entity: 


a     Prime 


Q     SutMwardee 

Tier ,  if  known: 


Congressiowd  Dtstiict  if  known: 


Federal  OctHftmcnt/Agcncy: 


^     Federal  Action  Number,  if  known: 


3.     Report  Type: 

□  a.  initial  filing 
b.  maienal  change 
For  Material  Change  Only: 

yew  quaner 

date  o<  last  report  


5.     H  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Address  at  Prime: 


Congressional  District,  if  known: 


7.     Federal  Program  NameOescnption: 


CFDA  Number,  if  applicable 


9.     Award  AmounL  if  known: 
S 


It.  a.  Name  and  Address  o(  Lobbyittg  Entity 

iif  indrmduii.  litt  name,  iirn  name.  Mtk 


b.  Individual*  Performinc  Services  (including  address  if 

different  from  No.  lOaJ 
(last  rtame.  first  name.  Mlh 


(tlUctt  Contmuauon  ilt99t1tl  Sf-UL-A  li  nttttuni 


11.  Amo«nM  o<  Payment  rchecic  a//  that  appfyh 

*  ^_^___^____^  Q  actual        a  planned 


1Z  Form  oi  Payment  (chec*  ail  that  apptff. 

a    a.  cash 

0    b.  in-kind;  specify:   nature  ___^ 
value    


13.  Tygp  o<  Payment  fchcc/k  a// (fiat  app/y;: 

D  a.  retainer 

D  b.  one-time  fee 

Q  c  commission 

a  d.  contingent  fee 

Q  e.  deferred 

D  f.  other  specify:  ___^^_^^__ 


14.  Brief  Description  of  Services  Performed  or  to  be  Performed  and  Datctt)  of  Sctvicc.  indwding  oMiccf<s).  captoyccts), 
or  Mcmbefts>contacicdL  for  Payment  Indkalcd  in  Hem  11: 


fawdiC 


IS.  C 


SlweMs)  UAXl.'A  aiucbed:        D  Yes  Q  No 


»>w»rUlMH-Arf-c««M>vl 


WhmO^.-^^-^^^^^^j^      t^^^^.^^^.^  ,   ^^^,^  X  .. 
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Attachment  I — Deputment  of  Health  and 
Human  Services  (DHHS)  Regulationa 
Applying  to  All  ApplicantsAGrantees 

r/f7e  45  of  the  Code  of  Federal  Regulations 

Part  16 — Admiaistration  of  Grants  (non- 

govenunental) 
Part  74 — Administration  of  Grants  (state  and 

local  govenmients  and  Indian  Tribal 

affiliates): 

Sections 
74.26— Non-Federal  Audits 
74.27 — Allowable  cost  for  hospitals  and 
non-profit  organizations  among  other 

things 

74.32— Real  Property 

74.34 — ^Equipment 

74.35— Supplies 

74.24 — Program  Income 
Part  75 — Informal  Grant  Appeal  Procedures 
Part  76 — Debarment  and  Suspension  from 

Eligibility  for  Financial  Assistance 

Sutipart  F— Drug  Free  Workplace 
Requirements 

Part  80 — Non-discrimination  Under  Programs 

Receiving  Federal  Assistance  through 

DHHS  Effectuation  of  Title  VI  of  the  Civil 

Rights  Act  of  1964 
Part  81 — Practice  and  Procedures  for 

Hearings  Under  Part  80  of  this  Title 
Part  83 — Regulation  for  the  Administration 

and  Enforcement  of  Sections  799A  and  845 

of  the  Public  Health  Service  Act 
Part  84 — Non-discrimination  on  the  Basis  of 

Handicap  in  Programs  and  Activities 

Receiving  Federal  Financial  Assistance 
Part  85 — Enforcement  of  Non-discrimination 

on  the  Basis  of  Handicap  in  Programs  or 

Activities  Conducted  by  DHHS 
Part  86 — Non-discrimination  on  the  Basis  of 

Sex  in  Education  Programs  and  Activities 

Receiving  or  Benefitting  fit>m  Federal 

Financial  Assistance 
Part  91 — Non-discrimination  on  the  Basis  of 

Age  in  Health  and  Human  Services 

Programs  or  Activities  Receiving  Federal 

Financial  Assistance 
Part  92 — Uniform  Administrative 

Requirements  for  Grants  and  Cooperative 

Agreements  to  States  and  Local 

Governments  (Federal  Regiater.  March  11, 

1988) 
Part  93 — New  Restrictions  on  Lobbying 
Part  100 — Intergovernmental  Review  of 

DHHS  Programs  and  Activities 

Attachment  J — Certification  Regarding 
Environmental  Tobacco  Smoke 

Public  Law  103-227.  Part  C— 
Environmental  Tobacco  Smoke,  also  known 


as  the  Pro-Children  Act  of  1994  (Act), 
requires  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  routinely  owned  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  provision  of  health, 
day  care,  education,  or  library  services  to 
children  under  the  age  of  18,  if  the  services 
are  funded  by  Federal  programs  either 
directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  $1000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  applicantygrantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act.  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be 
included  in  any  subawards  which  contain 
provision  for  the  children's  services  and  that 
all  subgrantees  shall  certify  accordingly. 

Attachment  K— Checkliat  for  Uae  in 
Submitting  OCS  Grant  Applkatltms 
(Optional) 

The  application  should  contain: 

1.  A  completed,  signed  SF— 424,  "Application 

for  Federal  assistance".  The  letter  code 
for  the  priority  area  e.g.,  UR)  should  be 
in  the  lower  right  hand  comer 

2.  A  completed  "Budget  Information — Non- 

Construction"  (SF-424A) 

3.  A  signed  "Assurances:  Non-Construction" 

(SF-424A) 

4.  A  F*roject  Abstract 

5.  A  Pro)ect  Narrative  beginning  with  a  Table 

of  contents  that  describes  the  protect  in 
the  following  order 

(a)  Eligibility  Confirmation 

(b)  Analysis  of  Need  (except  for  Sub- 
Priority  1.5  and  1.6) 

(c)  Organizational  Experience  in  Program 
Area  and  Staff  Respionsibilities 

(1)  Organizational  experience  in  program 
area 

(2)  Staff  Skills,  Resources  and 
Responsibilities 

(3)  CPA  certification  of  management 
system  (applies  to  Subpriority  Area  1.3 
only) 

(d)  Projectlmplementation  (Business  Plan) 


(1)  Includes  work  plan  or  business  plan. 
See  instructions  in  Part  G,  "Instructions 
for  Completing  Application  Package" 

(2)  Self-evaluation  component  (applies  to 
Subpriority  Area  1.3  only) 

(e)  Significant  and  Beneficial  Impacts 

(1)  Significant  and  Beneficial  Impacts 

(2)  QMt  Per  )ob  (except  Subpriority  Areas 
1.3, 1.5  and  1.6) 

(3)  Career  Development  Opportunities 
(except  Subpriority  Areas  1.3, 1.5  and 
1.6) 

(4)  Strategy  for  mobilization  of  resources 
and  development  of  business  plan 
(applies  to  Subpriority  Area  1.3  oidy) 

(f)  Public/Private  Partnerships  and 
Agreements 

(g)  Budget  Appropriateness  and 
Reasonableness 

(h)  Appendices  including:  copy  of 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax -exemption  certificate,  or  by 
providing  a  copy  of  the  Articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled;  proof  of  CDC 
status  by  providing  the  purposes  section 
of  the  Articles  of  Incorporation  and  a  list 
of  the  current  Board  of  Directors'  names, 
titles  and  addresses;  copies  of  resumes  of 
the'pro)ect  director  and  other  key 
management  team  members;  written 
agreements  i.e.,  third  party  agreements, 
coordination  with  AFDC/TANF;  etc.; 
Single  Point  of  Contact  comments  (where 
applicable);  etc. 

6.  A  signed  copy  of  "Certification  Regarding 

Lobbying  Activities" 

7.  A  completed  "Disclosure  of  Lobbying 

Activities",  if  appropriate;  and 

8.  A  self-addressed  mailing  label  which  can 

be  affixed  to  a  notice  to  acknowledge 

receipt  of  application. 
The  application  should  not  exceed  a  total 
of  65  pages  for  applications  submitted  under 
sub-priority  areas  1.1, 1.2,  and  1.4  and  30 
pages  for  all  applications  submitted  under 
the  other  sub-priority  areas.  It  should  include  ~ 
one  original  and  four  identical  copies, 
printed  on  white  8'/^  by  11  inch  fiaper  only. 
Applications  should  be  two  holed  punched 
at  the  top  center  and  fastened  with  a 
compressor  slide  paper  hstener  or  a  binder 
clip.  All  pages  should  be  numbered. 

[FR  Doc.  97-7520  Filed  3-25-97;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Educational  Research  and 
Development  Centers  Program 

AQENCY:  Department  of  Education. 
AQENCY:  Department  of  Education. 

ACTION:  Notice  of  final  priority  for  FY 
1997. 

SUMMARY:  The  Secretary  aimoimces  a 
final  priority  imder  the  Educational 
Research  and  Development  Centers 
Program.  The  Secretary  takes  this  action 
to  support  research  on  early  reading. 
The  priority  is  intended  to  produce 
research  findings  that  will  effect 
changes  in  early  reading  instruction  and 
related  practices. 

EFFECTIVE  DATE:  This  priority  takes  effect 
on  April  25.  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Anne  P.  Sweet.  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW..  Washington,  DC  20208-5573. 
Telephone:  (202)  219-2043.  Internet: 
(anne — sweetded.gov).  hidividuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Educational  Research  and 
Improvement,  authorized  imder  Title  IX 
of  Pubhc  Law  103-227  (20  U.S.C.  6001, 
et  seq.],  supports  educational  research 
and  development  activities.  The 
National  Institute  on  Student 
Achievement,  Curriculum,  and 
AiWBUinent  and  the  National  Institute 
oo  Early  Childhood  Development  and 
Education  are  two  of  five  research 
institutes  that  carry  out  coordinated  and 
comprehensive  programs  of  research, 
development,  evaluation,  and 
dissemination  designed  to  provide 
research-based  leadership  for  the 
improvement  of  education. 

As  National  Institutes,  the  National 
Institute  on  Student  Achievement. 
Curric\dimi.  and  Assessment  and  the 
National  Institute  on  Early  Childhood 
Development  and  Education  support  a 
range  of  research,  development,  and 
diMemination  activities.  They  support 
long-term  activities  focused  on  core 
issues  in  education  carried  out  by 
national  research  and  development 
centers,  as  well  as  field-initiated  studies 
canied  out  by  individual  investigators. 
The  final  priority  for  research  on 
improving  children's  early  reading  is  for 
a  research  and  development  center  to  be 
supported  jointiy  by  the  Student 
Achievement  and  the  Early  Childhood 
Institutes. 


The  Secretary  beheves  that  improving 
reading  achievement  in  this  country  and 
increasing  the  capacity  of  the  nation's 
education  system  to  provide  all 
members  of  society  with  equal 
opportunities  to  attain  a  high  level  of 
literacy  depend  on  knowledge  generated 
by  an  enduring  program  of  education 
research  and  development.  Knowledge 
gained  hom  education  research  and 
development  can  help  guide  the 
national  investment  in  education  and 
support  local  and  State  reform  efforts. 
Because  they  carry  out  sustained,  long- 
term  research  and  development,  centers 
are  a  primary  mechanism  for  pursuing 
new  knowledge  about  education.  Center 
awards  are  made  to  institutions  of 
higher  education,  institutions  of  higher 
education  in  consort  with  public 
agencies  or  non-profit  organizations, 
and  interstate  agencies  established  by 
compact  that  operate  subsidiary  bodies 
to  conduct  postsecondary  education 
research  and  development. 

Prior  to  this  announcement  and  in 
conjunction  with  planning  for 
Educational  Research  and  Development 
Center  competitions  in  fiscal  year  1996. 
OERI  engaged  in  a  series  of  meetings, 
regional  hearings,  and  Federal  Register 
notices  that  solicited  advice  from 
parents,  teachers,  administrators, 
pohcy-makers,  business  people, 
researchers,  and  others  to  identify  the 
most  needed  research  and  development 
activities.  Following  these  activities  and 
subsequent  research  priorities  planning 
meetings  in  which  OERI  engaged,  the 
Secretary  pubUshed  a  notice  of 
proposed  priority  in  the  Federal 
Regpister  on  December  13,  1996  (61  FR 
65932)  for  a  national  educational 
research  and  development  center  that 
would  carry  out  sustained  research  and 
development  to  address  problems  and 
issues  related  to  early  reading 
instruction  and  related  practices. 
Written  public  comments  were  to  be 
submitted  to  the  Secretary  by  January 
27.  1997. 

The  Secretary  has  reviewed  the 
written  pubUc  comments  and  has 
modified  the  proposed  priority  to 
include  research  on:  teacher 
professional  development  in  early 
reading  instruction;  the  use  of 
technology  to  make  reading  instruction 
more  effective;  and  the  development  of 
strategies  that  foster  early  reading 
acquisition.  The  reasoning  for  this 
modification  is  explained  in  the 
Appendix  to  this  notice. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority,  nine  parties  submitted  written 
comments.  An  analysis  of  the  comments 


and  changes  in  the  priority  since 
publication  of  the  notice  of  proposed 
priority  is  published  as  an  appendix  to 
this  notice  of  final  priority.  Major  issues 
are  grouped  according  to  subject. 
Technical  and  other  minor  changes  and 
suggested  changes  the  Secretary  is  not 
legally  authorized  to  make  under  the 
applicable  statutory  authority  are  not 
addressed. 

Absolute  Priority:  Research  to  Improve 
Children's  Early  Reading 

Under  34  CFR  75.105(c)(3)  the 
Secretary  will  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
intends  to  fund  only  one  apptication 
that  meets  the  priority  listed  below. 
Funding  this  priority  will  depend  on  the 
availabiUty  of  funds  and  the  quaUty  of 
appUcations  received.  The  Secretary 
intends  to  support  a  national  research 
and  development  center  on  improving 
children's  early  reading.  As  the  topic  of 
study,  "early  reading"  refers  not  only  to 
those  reading  and  related  skills  learned 
in  kindergarten  and  the  primary  grades, 
but  also  to  children's  earliest 
experiences,  including  preschool,  that 
affect  their  language  and  vocabulary 
acquisition.  This  center  must: 

(a)  Conduct  a  coherent,  sustained 
program  of  research  and  development  in 
early  reading,  using  a  well- 
conceptualized  and  theoretically  sound 
framework; 

(b)  Contribute  to  the  development  and 
advancement  of  theory  and  practice  in 
early  reading; 

(cj  Conduct  scientifically  rigorous 
studies  capable  of  generating  findings 
that  contribute  sut»tantially  to 
imderstanding  in  the  field; 

(d)  Conduct  work  of  sufficient  size, 
scope,  and  duration  to  produce 
definitive  guidance  for  instructional 
improvement; 

(e)  Address  issues  of  both  equity  and 
excellence  in  early  reading  education 
for  all  children; 

(f)  Conduct  the  following  research  and 
development  activities — 

(1)  Research  on  early  reading 
acquisition  and  strategies  that  foster  this 
learning,  including  strategies  to  be  used 
by  famiUes,  child  care  and  preschool 
personnel,  and  kindergarten  and 
elementary  school  teachers; 

(2)  MultidiscipUnary  research 
including,  as  appropriate,  neurosdence, 
cognitive  and  developmental 
psychology,  and  the  relevant  social 
sciences,  on  the  relationships  among  the 
development  of  oral  language,  reading, 
and  writing  fluency  for  all  diildren, 
including  those  who  are  from 
linguistically  and  culturally  diverse 
populations; 


(3)  Research  that  appUes  a  variety  of 
theoretical  perspectives  and 
methodologies  to  describe  and  to  assess 
the  efficacy  of  current  practices  in  early 
reading  instruction  and  to  provide  a 
knowledge  base  to  make  early  reading 
instruction  more  effective,  including 
instruction  that  involves  the  use  of 
technology: 

(4)  Research  on  theory-based 
diagnostic  and  assessment  tools  for 
early  reading; 

(5)  Research  on  social,  motivational, 
and  affective  factors  that  play  a  part  in 
early  reading  acquisition; 

(6)  Research  on  the  relationships 
among  early  reading,  writing,  and 
content  knowledge  acquisition;  and 

(7)  Research  on  teacher  knowledge 
and  professional  development  in 
reading  to  make  teachers  and  teacher 
education  in  reading  and  Uteracy  more 
effective;  and 

(g)  Docimient,  report,  and  disseminate 
information  about  its  research  findings 
and  other  accomplishments  in  ways  that 
will  facilitate  effective  use  of  that 
information  for  teachers  and  other  early 
childhood  professionals,  famiUes,  and 
community  members,  as  appropriate. 

Post-Award  Requiranents 

The  Secretary  estabUshed  the 
following  post-award  requirements 
consistent  with  the  Educational 
Research,  Development,  Dissemination 
and  Improvement  Act  of  1994.  A  grantee 
receiving  a  center  award  must: 

(a)  Provide  OERI  with  information 
about  center  projects  and  products  and 
other  appropriate  research  information 
so  that  OERI  can  monitor  center 
progress  and  maintain  its  inventory  of 
funded  research  projects.  This 
information  must  be  provided  through 
media  that  include  an  electronic 
network: 

(b)  Conduct  and  evaluate  research 
projects  in  conformity  with  the  highest 
professional  standards  of  research 
practice; 

(c)  ResOTve  five  percent  of  each  budget 
period's  funds  to  support  activities  that 
foil  within  the  center's  priority  area,  are 
designed  and  mutually  agreed  to  by  the 
center  and  OERI,  and  enhance  OERI's 
abihty  to  carry  out  its  mission.  Those 
activities  may  include  developing 
research  agendas,  conducting  research 
projects  collaborating  with  other 
federally-supported  entities,  and 
engaging  in  research  agenda  setting  and 
dissemination  ac^tivities;  and 

(d)  At  the  end  of  the  award  period, 
synthesize  the  findings  and  advances  in 
biowledge  that  resulted  from  the 
Center's  program  of  work  and  describe 
the  potential  impact  on  the 


improvement  of  American  education, 
including  any  observable  impact  to  date. 

Note:  This  notice  of  final  priority  does  not 
soHcit  applications.  A  notice  inviting 
applications  under  this  ctnnpetition  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Number  (84.305R)  Educational  Research  and 
Development  Centers  Program) 

Program  Authority:  P.L  103-227,  Title  DC 
(20  U.S.C.  6031). 

Dated:  Maich  20, 1997. 

Maraball  Smith. 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 

Appendix:  Analjrais  of  Comments  and 
Changes 

Absolute  Priority 

Summarized  below  are  comments  that 
referred  specifically  to  the  Absolute 
Priority. 

Conunents  Related  to  Teacher 
Professional  Development 

Comments:  Six  commenters 
advocated  that  knowledge  about  the 
learning  and  development  of  teachers  be 
integrated  into  the  designated  scope  of 
this  center.  One  commenter  noted  that 
we  possess  little  information  on  what 
knowledge  teachers  need  to  teach 
reading  effectively.  A  different 
commenter  took  the  position  that  efforts 
to  improve  student  learning  without 
corresponding  efforts  to  improve  teacher 
education  are  handicapped  from  the 
start.  The  same  commenter  urged  OERI 
to  move  forward  with  the  plans  for  an 
early  reading  center  and  observed  that 
such  a  center  has  a  valuable  role  to  play 
in  our  nation's  future,  given  President 
Clinton's  initiatives  in  programs  like 
"America  Reads." 

Discussion:  The  Secretary  agrees  that 
teacher  professional  development  in 
reading  is  a  critical  issue.  The  Secretary 
also  agrees  that  the  work  of  an  early 
reading  center  will  be  important  to  the 
President's  "America  Reads  Challenge," 
and  expects  that  an  early  reading  center 
will  produce  results  that  will  be  useful 
to  those  engaged  in  this  initiative. 

Changes:  lihe  Secretary  has  revised 
the  priority  and  has  added  paragraph 
(f)(7)  to  the  early  reading  priority.  The 
priority  now  includes  a  focus  on 
teachers'  knowledge  and  professional 
development  in  reading  to  make 
teachers  and  teacher  education  in 
reading  and  Uteracy  more  effective. 

Comments  Related  to  Technology 

Comments:  Four  commenters  argued 
for  the  inclusion  of  technology  into  the 
scope  of  this  center.  One  commenter 
noted  that  technology  that  can  support 


Uteracy  development  and  instruction 
and  technology  that  can  be  used  as  a 
dissemination  tool  should  be  studied.  A 
second  commenter  stated  that  we  need 
to  study  not  only  principles  that 
underhe  learning  in  interaction  with 
computer  programs,  but  also  how 
computers  change  the  fabric  of  the 
classroom. 

Discussion:  The  Secretary  agrees  that 
the  study  of  technology  in  literacy 
development  and  its  use  as  a 
dissemination  tool  are  important. 
Technology  as  a  dissemination  tool  is 
already  included  under  paragraph  (g)  of 
the  priority. 

Changes:  The  Secretary  has  revised 
the  priority,  under  paragraph  (f)(3),  to 
include  research  on  the  use  of 
technology  to  make  early  reading 
instruction  more  effective. 

Comments  Related  to  Classroom 
Practices  and  Instructional  Strategies 

Conunents:  Two  commenters  asserted 
that  research  on  classroom  practices  and 
instructional  strategies  should  be 
included  in  the  scope  of  work  of  this 
center.  One  commenter  observed  that 
classroom  practices  and  instructional 
strategies  are  the  most  critical  aspect  of 
school  Uteracy. 

Discussion:  The  Secretary  agrees  that 
classroom  practices  and  instructional 
strategies  are  crucial  aspects  of  early 
reading  acquisition  and  beUeves  that 
classroom  practices  are  already 
included  under  paragraphs  (f)(2) 
through  (6)  in  the  priority. 

Changes:  The  Secretary  has  modified 
the  priority  under  paragraph  (f)(1)  to 
include  research  on  strategies  that  foster 
early  reading  acquisition,  which  would 
include  res^irch  on  instructional 
strategies. 

Comments  Related  to  Connection  of 
School,  Family,  and  Community  to 
Support  Reading  Acquisition 

Comments:  Two  commenters 
recommended  that  the  connection  of 
school,  family,  and  community  to 
support  readhig  acquisition  be  included. 
One  commenter  noted  that  a 
convergence  of  research  suggests  that 
our  future  success  in  teaching  young 
children  Ues  in  developing  strong 
continuous  connections  between 
schools,  families,  and  commimities  and 
that  these  partnerships  are  crucial  to 
what  dxildren  learn  and  how  they  come 
to  see  the  eventual  place  of  reading  in 
their  lives. 

Discussion:  The  Secretary  agrees  that 
home-school-community  connections 
are  pivotal  ones  in  children's  education 
and  beUeves  that  they  are  included  for 
study  under  paragraphs  (f)(2),  (5),  and 
(6)  of  the  priority. 


IMI 


14570 Federal  Register  /  Vol.  62.  No.  58  /  Wednesday.  March  26.  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  58  /  Wednesday,  March  26.  1997  /  Notices  14571 


Changes:  None. 

Comments  Related  to  the  Role  of  Word 
Recognition  Instruction  in  Eariy  Reading 
Programs 

Comments:  One  conunenter  argued 
that  the  role  of  word  recognition 
instruction  in  early  reading  programs 
should  be  included.  This  commenter 
felt  that  this  issue  is  schools"  largest 
area  of  concern,  noting  that  there  is  very 
little  solid  research  documenting  how  to 
structure  a  quality  school  reading 
program  that  contains  quality  literature 
and  instruction  in  word  recognition, 
including  phonics. 

Discussion:  The  Secretary  agrees  that 
the  role  of  word  recognition  instruction 
in  early  reading  programs  is  important 
and  believes  that  it  is  included  under 
paragraphs  (f)(2)  and  (3)  of  the  priority. 

Changes:  None. 

Comments  Related  to  Programs  for 
Struggling  Readers 

Comments:  One  commenter 
advocated  the  inclusion  of  programs  for 
struggling  readers.  This  commenter 
argued  that  most  pull-out  programs  have 
not  been  effective  in  bridging  the  gap  in 
achievement,  hence  programs  that  might 
work  better  need  to  be  studied,  along 
with  methods  of  organizing  classrooms 
to  accommodate  diversity. 

Discussion:  The  Secretary  agrees  that 
programs  for  struggling  readers  (e.g., 
Reading  Recovery,  among  others) 
require  study  and  believes  that  they  are 
included  under  multiple  paragraphs  in 
the  priority  "  most  specifically  (f)(2), 
where  the  social  sciences  will  bear  on 
organizing  for  instruction,  and  (f)(3). 

Changes:  None. 

Comments  Related  to  Challenges  Facing 
High-Poverty,  Low-Achieving  Schools 

Comments:  One  commenter,  citing 
preliminary  evidence,  which  suggests 
that  reading  instruction  has  a  larger 
effect  on  low-achieving  populations  in 
high  p>overty  schools  than  it  does  on 
other  students,  recommends  that 
research  on  low-achieving,  high-poverty 
students  be  included  in  addition  to 
research  on  bilingualism  and 
multiculturalism. 

Discussion:  The  Secretary  agrees  that 
the  challenges  facing  high-poverty,  low- 
achieving  schools  are  important  and 
beUeves  that  they  are  included  under 
multiple  paragraphs  in  the  priority" 
most  particularly  (f)(2-3)  and  (5-6). 

Changes:  None. 

Comments  Related  to  Second  Language 
Learners 

Coaunents:  One  commenter 
recommended  that  the  topic  of  second 
language  learners  be  included.  This 


commenter  pointed  out  that  improving 
early  reading  in  California  necessitates 
the  inclusion  of  the  Second  Language 
Learner's  primary  language,  given  the 
state's  demographic  landscape. 

Discussion:  llie  Secretary  agrees  that 
the  topic  of  second  language  learners  is 
important  and  believes  that  it  is 
included  under  paragraph  (f)(2)  in  the 
priority. 

Changes:  None. 

Comments  Related  to  Enhanced 
Learning  in  Different  Subjects/Skills 

Comments:  One  commenter  asserted 
that  early  math,  for  example,  is  much 
more  wanting  than  early  reading  and 
recommended  that  enhanced  learning  in 
many  different  subjects/skills  be 
included. 

EHscussion:  The  Secretary  agrees  that 
enhanced  learning  in  different  subjects/ 
skills  is  important  and  believes  that  it  is 
appropriately  included  in  this  center 
under  paragraph  (f)(6)  in  the  priority. 

Changes:  None. 

Comments  Related  to  Brain 
Development 

Comments:  One  commenter  asserted 
that  the  central  study  area  for  early 
learning  shoidd  be  brain  development. 
This  commenter  stated  that  reading  is 
but  one  function  of  brain  development 
and  should  be  studied  accordingly. 

Discussion:  The  Secretary  agrees  that 
brain  development  is  important  and 
believes  that  it  is  included  under 
paragraph  (f)(2)  in  the  priority.  The 
Secretary  has  also  added  language  to 
clarify  that,  as  the  topic  of  study,  "early 
reading"  may  include  this  work. 

Changes:  None. 

Comments  Related  to  Motivational  and 
Affective  Factors 

Comments:  One  commenter  observed 
that  (f)(5)  (to  conduct  research  in  the 
areas  of  motivation  and  affective  factors) 
seemed  more  narrow  and  limiting  when 
compared  to  the  other  items  under  (f). 
This  commenter  argued  that  the  relative 
importance  of  this  factor  is  diminished 
next  to  issues  that  address  knowledge 
about  the  reading  process,  about  how 
reading  instruction  might  best  occur, 
about  reading  teachers'  knowledge, 
practice,  and  change,  and  about  the 
global  natiire  and  influences  (classroom 
and  community)  on  reading. 

Discussion:  The  Secretary  agrees  that 
the  topics  subsumed  imder  (f)(l-3)  may 
appear  to  be  qiiite  comprehensive  and 
that  (f)(4-6)  may  be  viewed  as  less  so. 
The  Secretary  has  not  assigned  weights 
to  the  elements  under  (f)(l-7),  and  thus 
expects  that  applicants  will  submit 
applications  that  reflect  their  own  views 


on  the  relative  importance  of  these 
elements. 
Changes:  None. 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Number  84.305R] 

Office  of  Educational  Research  and 
Improvement  (OERI)— Education 
Research  and  Development  Centers 
l^rogram;  Notice  Inviting  Applications 
for  a  New  Award  for  Fiscal  Year  (FY) 
1997 

Purpose  of  Program:  To  support  a 
national  research  and  development 
center  to  carry  out  sustained  research 
that  will  lead  to  improvements  in  early 
reading  instruction  and  related 
practices. 

Eligible  Applicants:  Institutions  of 
higher  education,  institutions  of  higher 
education  in  consort  with  public 
agencies  or  private  nonprofit 
organizations,  and  interstate  agencies 
established  by  compact  that  operate 
subsidiary  bodies  established  to  conduct 
postsecondary  educational  research  and 
development. 

Deadline  for  Transmittal  of 
Applications:  May  28, 1997. 

Applications  Available:  March  28, 
1997. 

Estimated  Available  Funds:  The 
estimated  funding  level  over  the  five- 
year  project  period  for  the  national 
research  center  on  early  reading  is 
$2,500,000  each  year.  Actual  funding 
will  depend  upon  the  availability  of 
funds  and  needs  as  reflected  in  the 
approved  application. 

Estimated  Number  of  Awards:  1. 

Note:  The  Department  is  not  lx)und  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  lEDGAR)  in 
34  CFR  Parts  74,  75,  77,  80,  81,  82,  85, 
and  86;  and  (b)  The  regulations  in  34 
CFR  Part  700. 

Priority:  The  absolute  priority  in  the 
notice  of  final  priority  and  post-award 
requirements  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register  apply  to  this 
competition. 

Selection  Criteria 

(a)(1)(A)  The  Secretary  uses  the 
selection  criteria  in  20  U.S.C 
6031(c)(3)(E)(i)-(vi)  and  34  CFR 
700.30(e)  to  evaluate  applications  for 
new  grants  under  this  program. 


(b)  The  Secretary  has  incorporated  the 
statutory  selection  criteria  into  the 
criteria  established  under  34  CFR 
700.30.  The  statutory  criteria  are: 
(3)(ii)(C);  (4)(ii)(D);  (4)(ii)(E):  (5)(ii)(C); 
(5)(u)(D);  and,  (5)(ii)(H). 

(2)  The  maximiun  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximimi  score  for  each 
criterion  is  indicated  in  parentheses  (34 
CFR  700.30(c)). 

(c)  The  criteria. 

(1)  National  Significance.  (30  points) 
(i)  The  Secretary  considers  the 

national  significance  of  the  proposed 
project. 

(ii)  In  determining  the  national 
significance  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors; 

(A)  The  importance  of  the  problem  or 
issue  to  be  addressed. 

(B)  The  potential  contribution  of  the 
project  to  increased  knowledge  or 
imderstanding  of  educational  problems, 
issues,  or  effective  strategies. 

(C)  The  potential  contribution  of  the 
project  to  the  development  and 
advancement  of  theory  and  knowledge 
in  the  field  of  study. 

(D)  The  nature  of  the  products  (such 
as  information,  materials,  processes,  or 
techniques)  likely  to  result  from  the 
project  and  the  potential  for  their 
effective  use  in  a  variety  of  other 
settings. 

(2)  Quality  of  the  Project  Design.  (30 
points) 

(i)  The  Secretary  considers  the  quality 
of  the  design  of  the  proposed  project. 

(ii)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  Whether  there  is  a  conceptual 
framework  luiderlying  the  proposed 
activities  and  the  quality  of  that 
framework. 

(B)  Whether  the  proposed  activities 
constitute  a  coherent,  sustained  program 
of  research  and  development  in  the 
field,  including  a  substantial  addition  to 
an  ongoing  line  of  inquiry. 

(C)  The  extent  to  which  the  research 
design  includes  a  thorough,  high-quality 
review  of  the  relevant  literature,  a  high- 
quality  plan  for  research  activities,  and 
use  of  appropriate  theoretical  and 
methodological  tools,  including  those  of 
a  variety  of  disciplines,  where 
appropriate. 

(D)  The  quality  of  the  plan  for 
evaluating  the  functioning  and  impact 


of  the  project,  including  the  objectivity 
of  the  evaluation  and  the  extent  to 
which  the  methods  of  evaluation  are 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  project. 

(3)  Quality  and  Potential 
Contributions  of  Personnel.  (20  points) 

(i)  The  Secretary  considers  the  quality 
and  potential  contributions  of  personnel 
for  the  proposed  project. 

(ii)  In  determining  the  quality  and 
potential  contributions  of  personnel  for 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(A)  The  qualifications,  including 
training  and  experience,  of  the  project 
director  or  principal  investigator. 

(B)  The  qualifications,  including 
training  and  experience,  of  key  project 
personnel. 

(C)  Whether  the  applicant  has 
assembled  a  group  of  high  quality 
researchers  sufficient  to  achieve  the 
mission  of  the  center. 

(4)  Adequacy  of  Resources.  (10  points) 
(i)  The  Secretary  considers  the 

adequacy  of  resources  for  the  proposed 
project. 

(ii)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  die  following 
factors: 

(A)  The  adequacy  of  support  bam  the 
lead  applicant  organization. 

(B)  The  relevance  and  commitment  of 
each  partner  in  the  project  to  the 
implementation  and  success  of  the 
project. 

(C)  Whether  the  costs  are  reasonable 
in  relation  to  the  objectives,  design,  and 
potential  significance  of  the  project. 

(D)  Whether  the  proposed 
organizational  structiue  and 
arrangements  will  facilitate  achievement 
of  the  mission  of  the  center. 

(E)  Whether  the  directors  and  support 
staff  will  devote  a  majority  of  their  time 
to  the  activities  of  the  center. 

(5)  Quality  of  the  Management  Plan. 
(10  points) 

(i)  The  Secretary  considers  the  quality 
of  the  management  plan  of  the  proposed 
project. 

(ii)  In  determining  the  quality  of  the 
management  plan  of  a  proposed  project, 
the  Secretary  considers  the  following 
factors: 

(A)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
project,  including  the  specification  of 
staff  responsibility,  timelines,  and 
benchmarks  for  accomplishing  project 
tasks. 


(B)  The  adequacy  of  plans  for 
ensuring  high-quality  products  and 
services. 

(C)  The  contributions  of  primary 
researchers  (other  than  researchers  at 
the  proposed  center)  and  the 
appropriateness  of  such  researchers' 
experiences  and  expertise  in  the  context 
of  the  proposed  center  activities,  and 
the  adequacy  of  such  primary 
researchers'  time  and  commitment  to 
achievement  of  the  mission  of  the 
center. 

(D)  Whether  there  is  a  substantial  staff 
commitment  to  the  work  of  the  center. 

(E)  How  the  applicant  will  ensure  that 
a  diversity  of  perspectives  are  brought  to 
bear  in  the  oi>eration  of  the  project, 
including  those  of  parents  and  teachers, 
where  appropriate. 

(F)  The  manner  in  which  the  results 
of  education  research  will  be 
disseminated  for  further  use,  including 
how  the  center  will  work  with  the 
Office  of  Reform  Assistance  and 
Dissemination  (an  organizational  unit 
within  the  Office  of  &lucational 
Research  and  Improvement). 

For  Applications  or  Information 
Contact.  Dr.  Anne  P.  Sweet,  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue,  NW.,  Washington.  DC 
20208-5521.  Telephone:  (202)  219- 
2079.  Internet  address:  (anne — 
sweetOed.gov).  Individuals  who  use  a 
telecommvmications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  or  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.Q 
6031(c)(l)(B)(i). 

Dated:  March  20. 1997. 
Marshall  Smith, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement 
[FR  Doc.  97-7678  Filed  3-21-^7;  3:28  pm) 
BHJJNOOOOC  4090-01-^ 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Request  for  Proposals  (RFP): 
Community  Food  Projects  Competitive 
Grants  Program 

ACTION:  Announcement  of  availability  of 
grant  funds  and  request  for  proposals  for 
the  Community  Food  Projects 
Competitive  Grants  Program. 

summary:  The  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
established  new  authority  for  a  program 
of  Federal  grants  to  support  the 
development  of  community  food 
projects  designed  to  meet  the  food  needs 
of  low-income  people;  increase  the  self- 
reUance  of  communities  in  providing  for 
their  own  food  needs;  and  promote 
comprehensive  responses  to  local  food, 
farm,  and  nutrition  issues. 

This  notice  sets  out  the  objectives  for 
these  projects,  the  eUgibihty  criteria  for 
projects  and  applicants,  and  the 
application  procedures.  Proposals  are 
requested  for  (1)  projects  designed  to 
increase  food  security  in  a  community 
(termed  Community  Food  Projects)  and. 
(2)  projects  designed  to  provide  training 
and  technical  assistance  (T&TA)  to 
entities  that  are.  or  might  be  interested 
in,  developing  community  food  security 
projects  for  funding  (termed  TATA 
Projects).  Apphcants  may  request  expert 
consultation  as  a  part  of  their  proposal 
request  in  order  to  subcontract  to 
considtants  or  other  groups  to  provide 
assistance  for  technical  voids  of  the 
apphcant  organization. 

This  notice  contaiils  the  entire  set  of 
instructions  needed  to  apply  for  a 
Community  Food  Projects  Competitive 
Grants  Program  (CFPCGP)  grant. 

DATES:  Applications  must  be  received 
on  or  before  June  6. 1997.  Proposals 
received  after  Jime  6. 1997  will  not  be 
considered  for  funding. 

F0«  FURTHER  MffORMATION  CONTACT:  Dr. 
Ehzabeth  Tuckermanty.  Cooperative 
State  Research,  Education,  and 
Extension  Service,  U.S.  Department  of 
Agriculture,  STCH>  2225, 1400 
bidependence  Avenue.  S.W.. 
Washington.  DC.  20250-2225; 
telephone  (202)  720-5997;  Internet: 
etuckermantydreeusda.gov;  or  Dr.  Mark 
Bailey.  Cooperative  State  Research. 
Education,  and  Extension  Service.  U.S. 
Defiartment  of  Agriculture,  STOP  2241, 
1400  Independence  Avenue.  S.W.. 
Washington.  D.C  20250-2241; 
telephone:  (202)  401-1898;  Internet 
mbaileydreeusda.gov. 
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Part  I — General  Information 

.  A.  Legislative  Authority 

Section  25  of  the  Food  Stamp  Act  of 
1977,  as  amended  by  Section  401(h)  of 
the  Federal  Agriculture  Improvement 
and  RefomrAct  of  1996  (Pub.  L  104- 
127)  (7  U.S.C.  2034).  authorized  a  new 
program  of  Federal  grants  to  suppori  the 
development  of  community  food 
projects;  $16  million  is  authorized  over 
seven  years  (1996-2002).  For  fiscal  year 
1997.  approximately  $2.5  milhon  is 
available  ($2.5  milhon  has  been 
authorized  in  each  subsequent  year 
through  fiscal  year  2002).  These  grants 
are  intended  to  assist  ehgible  private 
nonprofit  entities  that  need  a  one-time 
infusion  of  Federal  dollars  to  establish 
and  sustain  multi-purpose  community 
food  projects. 

B.  Definitions 

For  the  purpose  of  awarding  grants 
under  this  program,  the  following 
definitions  are  appUcable: 

(1)  Administrator  means  the 
Administrator  of  the  Cooperative  State 
Research.  Education,  and  Extension 
Service  (CSREES)  and  any  other  officer 
or  employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

(2)  Authorized  departmental  officer 
means  the  Secretary  or  any  employee  of 
the  Department  who  has  the  authority  to 
issue  or  modify  grant  instruments  on 
behalf  of  the  Secretary. 


(3)  Authorized  organizational 
representative  means  the  president, 
director,  or  chief  executive  officer  of  the 
apphcant  organization  or  the  official, 
designated  by  the  president  or  chief 
executive  officer  of  the  appUcant 
organization,  who  has  the  authority  to 
commit  the  resources  of  the 
organization. 

(4)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(5)  Cash  contrioutions  means  the 
apphcant's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
applicant  by  non-Federal  third  parties. 

(6)  Community  Food  Project  is  a 
project  that  requires  a  one-time  infusion 
of  Federal  assistance  to  become  self- 
sustaining  and  is  designed  to:  (i)  meet 
the  food  needs  of  low-income  people; 
(ii)  increase  the  self-rehance  of 
communities  in  providing  for  their  own 
food  needs;  and  (iii)  promote 
comprehensive  responses  to  local  food, 
farm,  and  nutrition  issues.  These 
activities  help  to  increase  food  security 
in  a  community. 

(7)  Department  or  USDA  means  the 
United  States  Department  of 
Agricidture. 

(8)  Grant  means  the  award  by  the 
Secretary  of  funds  to  a  private,  non- 
profit entity  to  assist  in  meeting  the 
costs  of  conducting,  for  the  benefit  of 
the  public,  an  identified  project  which 
is  intended  and  designed  to  accomphsh 
the  purpose  of  the  CFPCGP  as  identified 
in  these  guidehnes. 

(9)  Grantee  means  the  organization 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  which 
a  grant  is  awarded. 

(10)  Matching  means  that  portion  of 
project  costs  not  borne  by  the  Federal 
Govenunent,  including  the  value  of  in- 
kind  contributions. 

(11)  Peer  review  experts  means  a 
group  of  experts  qualified  by  training 
and  experience  in  particular  fields  to 
give  expert  advice  on  the  merit  of  grant 
apphcations  in  such  fields,  who 
evaluate  eligible  proposals  submitted  to 
this  program  in  their  personal  area(s)  of 
expertise. 

(12)  Private  non-profit  entity  means 
any  corporation,  trust,  association, 
cooperative  or  other  organization  which 
(i)  is  operated  primarily  for  scientific, 
educational,  service,  charitable,  or 
similar  purposes  in  the  public  interest; 
(ii)  is  not  organized  primarily  for  profit; 
and  (iii)  uses  its  net  proceeds  to 
maintain,  improve,  and/or  expand  its 
operations.  For  this  purpose,  the  term 
nonprofit  organization  excludes  (i) 
colleges  or  universities  or  their  research 
foundations  or  other  nonprofit  elements; 


(ii)  hospitals;  (iii)  State,  local,  and 
Federally  recognized  Indian  tribal 
governments;  and  (iv)  those 
corporations,  because  of  their  size  and^ 
nature  of  operations,  which  can  be 
considered  to  be  similar  to  commercial 
concerns. 

(13)  Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer  as 
defined  in  (2)  above. 

(14)  Project  means  the  particular 
activity  within  the  scope  of  the  program 
supported  by  a  grant  award. 

(15)  Project  director  means  the  single 
individual  designated  by  the  grantee  in 
the  grant  apphcation  and  approved  by 
the  Secretary  who  is  responsible  for  the 
direction  and  management  of  the 
project. 

(16)  Project  period  means  the  period, 
as  stated  in  the  award  docimient  and 
modifications  thereto,  if  any,  during 
which  Federal  sponsorship  begins  and 
ends. 

(17)  Secreta/y  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

(18)  Third  party  in-kind  contributions 
means  non-cash  contributions  of 
property  or  services  provided  by  non- 
Federal  third  parties,  including  real 
property,  equipment,  supphes  and  other 
expendable  property,  directly  benefiting 
and  speafically  identifiable  to  a  funded 
project  or  program. 

(19)  Training  and  Technical 
Assistance  (T8-TA)  Project  is  a  project 
that  requests  a  one-time  infusion  of 
Federal  assistance  (i)  to  help  one  or 
more  community-based  entities  develop 
high-quality  proposals  for  funding 
under  the  CFPCGP  and/or  (ii)  to  provide 
information,  education,  and  skills 
training  to  applicants,  potential 
apphcants,  and/or  past  and  current 
grantees  to  meet  the  goals  of  a 
Community  Food  Project  (as  described 
in  Item  6  above). 

C.  Eligibility 

Proposals  may  be  submitted  by 
private,  nonprofit  entities.  Because 
proposals  for  Community  Food  Projects 
must  promote  comprehensive  responses 
to  local  food,  farm,  and  nutrition  issues, 
apphcants  are  encouraged  to  seek  and 
create  partnerships  among  public, 
private  nonprofit,  and  private  for-profit 
entities.  However,  no  more  than  one- 
third  of  an  award  for  Community  Food 
Projects  or  T&TA  Projects  may  be 
subawarded  to  a  for-profit  organization 
or  firm. 

To  be  ehgible  for  a  grant  for  a 
Community  Food  Project,  a  private 


nonprofit  apphcant  must  meet  four 
requirements: 

(1)  have  experience  in  the  area  of: 

(a)  commimity  food  work,  particularly 
concerning  small  and  mediimi-sized 
farms,  including  the  provision  of  food  to 
people  in  low-income  communities  and 
the  development  of  new  markets  in  low- 
income  communities  for  agriciUtural 
producers;  or 

(b)  job  training  and  business 
development  activities  for  food-related 
activities  in  low-income  commimities; 

(2)  demonstrate  competency  to 
implement  a  project,  provide  fiscal 
accountability  and  oversight,  collect 
data,  and  prepare  reports  and  other 
appropriate  docimaentation; 

(3)  aemonstrate  a  willingness  to  share 
information  with  researchers, 
practitioners,  and  other  interested 
parties;  and 

(4)  directly  carry  out  the  proposed 
activities  in  the  community.  Entities 
that  supply  expertise  and/or  materials  to 
communities  or  projects  in  which  they 
are  not  an  integral  part  are  not  eligible 
for  awards. 

To  be  ehgible  for  a  grant  for  a  T&TA 
Project,  a  private  nonprofit  apphcant 
must  meet  three  requirements: 

(1)  have  experience  and  skills  in 
providing  education  and  training  in 
community  food  security,  assessing 
community  food  needs,  coahtion 
building,  project  development  and 
evaluation,  grant  preparation  and  fund 
raising,  and  any  other  relevant 
component  of  training  and  technical 
assistance  to  be  provided; 

(2)  demonstrate  competency  to 
implement  a  project,  provide  fiscal 
accountabihty  and  oversight,  collect 
data,  and  prepare  rep>orts  and  other 
appropriate  documentation;  and 

(3)  aemonstrate  a  willingness  to  share 
information  with  researchers, 
practitioners,  and  other  interested 
parties. 

The  intent  of  the  CFPCGP  is  to 
encourage  and  support  commimity- 
based,  grass-roots  efi^orts  that  enhance 
food  sectirity.  Apphcants  are  strongly 
encouraged  to  link  with  academic 
experts  and  Cooperative  Extension 
personnel  in  the  planning, 
implementation,  and  evaluation  of  their 
projects.  In  addition,  academic  experts 
and  Cooperative  Extension  personnel 
may  wish  to  involve  relevant 
community-based  nonprofit 
organizations  in  developing  proposals  of 
mutual  interest  and  serve  as  technical 
advisors  to  the  applying  entity. 

Successful  apphcants  must  provide 
matching  funds,  either  in  cash  or  in- 
kind,  amounting  to  at  least  50  pertxnt 
of  the  total  cost  of  the  project  during  the 
term  of  the  grant  award  as  provided  by 


section  25(e)  of  the  Food  Stamp  Act  of 
1977. 

Part  n — Program  Description 

A.  Purpose  and  Scope  of  the  Program 

Proposals  are  invited  for  competitive 
grant  awards  under  the  CFPCGP  for 
fiscal  year  1997.  This  program  is 
administered  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  of  the  U.S. 
Department  of  Agriculture  (USDA).  The 
purpose  of  this  program  is  to  support 
the  development  of  conmiunity  food 
projects  with  a  one-time  infusion  of 
Federal  dollars  to  make  such  projects 
self-sustaining.  Community  Food 
Projects  should  be  designed  to:  (i)  Meet 
the  food  needs  of  low-income  people; 
(ii)  increase  the  self-reliance  of 
communities  in  providing  for  their  own 
food  needs;  and  (ui)  promote 
comprehensive  responses  to  local  food, 
farm,  and  nutrition  issues.  T&TA 
Projects,  under  this  program,  should  be 
designed  to  assist  nonprofit  community 
entities  to  develop  programs  that  meet 
these  goals. 

Community  food  projects  are 
intended  to  take  a  comprehensive 
approach  to  developing  long-term 
solutions  that  help  to  ensure  food 
security  in  communities  by  linking  the 
food  production  and  processing  sectore 
to  community  development,  economic 
opportunity,  and  environmental 
enhancement.  Comprehensive  solutions 
may  include  elements  such  as:  (i) 
Improved  access  to  high  quahty, 
affordable  food  among  low-income 
households;  (ii)  expanded  economic 
opportimities  for  community  residents 
through  local  businesses  or  other 
economic  development,  improved 
employment  opportunities,  job  training, 
youth  apprenticeship,  school-to- work 
transition,  and  the  like,  and  (iii)  support 
for  local  food  systems,  from  urttan 
gardening  to  local  farms  that  provide 
high  quahty  &esh  foods,  ideally  with 
minimal  adverse  environmental  impact. 
Any  solution  proposed  must  tie  into 
community  food  needs. 

Project  goals  should  integrate 
multiple  objectives  into  their  design. 
Proposed  projects  should  seek  to 
address  impacts  beyond  a  specific  goal 
such  as  increasing  food  produced  or 
available  for  a  specific  group.  Goals  and 
objectives  should  integrate  economic, 
social,  and  environmental  impacts  such 
as  job  training,  employment 
opporttmities,  small  business 
expansion,  neighborhood  revifalization, 
open  space  development,  transportation 
assistance  or  other  community 
enhancements. 
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Proposed  projects  should  seek 
solutions  rather  than  focusing  on  short- 
term  food  relief.  They  should  seek 
comprehensive  solutions  to  problems 
across  all  levels  of  the  food  system  from 
producer  to  consumer.  This  point  is 
emphasized  because  many  proposals 
submitted  in  fiscal  year  1996  were 
primarily  for  expanding  applicant 
efforts  In  food  reUef  and  assistance  or 
for  connecting  established  or  partially 
established  programs  (such  as 
community  gardens  and  fanners 
markets)  with  httle  evidence  of  strategic 
planning  ^d  participation  by 
stakeholders  in  the  proposed  project 
design.  Successful  proposals  must 
emphasize  a  food  system  and/or  food 
seciirity  approach  (i.e.,  an  applicant 
must  describe  the  large  food-related 
picture  in  the  community  and  the  place 
of  the  proposed  project  within  it).  They 
must  also  show  evidence  of  coalition 
building  and  substantial  community 
linkages. 

AppUcants  should  be  aware  of  several 
USDA  policy  themes  and  initiatives  that 
have  the  potential  to  strengthen  the 
impact  and  success  of  some  community 
food  projects.  These  include  food 
recovery  and  gleaning  excess  food: 
connecting  the  urban  consumer  with  the 
rural  producer;  aiding  citizens  in 
leaving  pubUc  assistance  and  achieving 
self-sufficiency;  and  utilizing  micro 
enterprise  and/or  development  projects 
related  to  community  food  needs. 
Relevant  ongoing  initiatives  include 
farmers  markets;  U.S.  Department  of 
Housing  and  Urban  Development 
designated  Empowerment  Zones, 
Enterprise  Communities,  and  Champion 
Communities;  and  the  AmeriCorps 
national  service  program  (a  potential 
source  of  contributors  for  community 
food  projects). 

The  community,  not  the  individual 
per  se,  is  the  unit  of  analysis  and 
medium  for  action.  Many  solutions  to 
food  access  problems  may  come  from 
beyond  a  community's  own  boundaries, 
since  most  food  also  comes  from 
outside.  In  that  context,  wherever 
possible  community  food  projects 
should  support  food  systems  based  on 
strategies  that  improve  the  avaiiabihty 
of  high-quahty  locally-or  regionally- 
produced  foods  to  low-income  people. 

Community  food  projects  are 
intended  to  bring  together  stakeholders 
from  the  distinct  p>arts  of  the  food 
system.  Solutions  to  hunger  and  access 
to  food  should  reflect  a  process  that 
involves  partnership  building  among 
the  pubhc.  private  nonprofit,  and 
private  for-profit  sectors.  Together,  these 
parties  can  address  issues  such  as  the 
capacity  of  the  community  to  produce 
food  and  support  local  growers;  the 


need  for.  and  location  of.  grocery  stores 
that  market  affordable,  high  quality 
food;  transportation  constraints; 
economic  opportunities  for  residents  to 
increase  income,  thereby  increasing 
access  to  high  quality  nutritious  food; 
community  development  issues;  the 
environment;  and  so  on. 

Community  food  projects  should  not 
be  designed  to  merely  support 
individual  food  pantries,  farmers 
markets,  community  gardens  or  other 
established  projects.  Rather,  proposed 
community  food  projects  should  build 
on  these  experiences  and  encourage 
innovative  long-term  efforts.  A 
successful  project  should  be  able  to 
endure  and  outlive  the  one-time 
infusion  of  government  and  other 
matching  funds.  Community  food 
projects  should  be  designed  to  become 
self-supporting  (or  have  a  sustainable 
funding  source)  and  expand  or  prove  to 
be  a  repUcable  model. 

The  primary  objectives  of  the  CFPCGP 
are  to  increase  the  food  self-reliance  of 
communities;  promote  comprehensive 
responses  to  local  food,  farm  and 
nutrition  issues;  develop  innovative 
Unkages  between  the  for-profit  and 
nonprofit  food  sectors;  and  encourage 
long-term  planning  activities  and  multi- 
system inter-agency  approaches.  The 
following  are  some  examples  of  these 
objectives  in  practice: 

•  Developing  a  working  link  between 
a  food  bank  and  area  farmers  to  market 
fresh  produce  to  a  community  through 
community-supported  agriculture. 
Community  members  provide  the 
financial  support  while  the  project 
develops  bnks  to  institutions  such  as 
restaurants,  food  pantries,  schools,  and 
other  institutions.  The  process  increases 
commimity  awareness  and  commitment 
to  local  agriculture,  while  providing 
fanners  a  local  market  for  consumers, 
and  expands  the  supply  of  and  access  to 
high-quahty  food. 

•  Implementing  a  comprehensive 
strategic  plan  for  a  lower-income 
neighborhood  to  increase  residents' 
access  to  high-quahty.  affordable  food 
through  farmers'  markets,  community 
gardens,  supermarkets,  and  other  food 
programs.  Such  a  plan  should  include 
transportation  assistance,  business 
development,  and/or  neighborhood 
improvement.  As  with  other  sector 
planning,  the  community  participates  in 
identifying  its  food-related  priorities 
and  works  with  institutions  through  a 
collaboTBtive  interagency  process  to 
meet  its  objectives. 

•  Developing  a  system  of  community 
farm  stands  sponsored  by  neighborhood 
organizations  and  managed  by  youth 
that  sell  locally-grown  produce  in  low- 
income  communities.  The  project 


provides  skills  training  and/or  jobs  and 
aims  to  become  self-supporting  within  a 
reasonable  time.  It  increases 
participants'  understanding  of  the  food 
system,  including  food  production  and 
distribution,  expands  interest  in  good 
nutrition,  and  provides  entrepreneurial 
training  opportunities  for  young  people. 

•  A  local  food  pohcy  council  may 
develop  and  implement  a  plan  that 
creates  several  new  food  ventures, 
including  a  new  supermarket  in  a  low- 
income  neighborhood.  The  council 
serves  as  the  planning  and  coordinating 
entity  that  brings  together  local  farmers, 
for-profit  food  operators  such  as 
restaurants,  processors,  tuid  retailers 
with  low-income  neighborhood 
development  organizations  and  job 
training  groups,  emergency  food 
providers,  city  haU.  and  other 
conununity  service  entities. 

•  Developing  a  comprehensive 
community  response  to  job  and  food 
needs  by  creating  job  opportunities  that 
respond  to  the  needs  of  local  businesses, 
building  technical  expertise  that  leads 
to  well-paid  jobs.  It  will  be  necessary  to 
bring  together  resources  that  facilitate 
the  development  of  work  skills,  work 
ethics,  education  completion  and  that 
respond  to  community  food  and 
nutrition  needs. 

B.  Available  Funds  and  Award 
Limitations 

The  total  amount  of  funds  available  in 
fiscal  year  1997  for  support  of  this 
program  is  approximately  S2.500.0OO. 
Up  to  10%  of  available  funds 
(approximately  $250,000)  will  be 
available  for  T&TA  Projects,  and  the 
remainder  for  Community  Food 
Projects.  Applicants  should  request  a 
budget  commensurate  with  the  project 
proposed.  However,  due  to  the  effort 
required  to  properly  evaluate  proposals. 
USDA  strongly  urges  that  requests  for 
support  do  not  fall  below  $10,000. 

The  intent  of  the  authorizing 
legislation  is  that  no  one  grant  should 
command  a  significant  portion  of  the 
total  funds  available  and  that  many 
grants  be  awarded  each  year.  Therefore. 
USDA  has  concluded  that  no  single 
grant  shall  exceed  $100,000  in  any 
single  year  or  more  than  $250,000  over 
the  life  of  the  project. 

Applicants  may  request  one.  two,  or 
three  years  of  funding,  but  in  all  cases. 
USDA  funding  may  not  exceed  three 
years  for  any  one  project.  A  Community 
Food  Project  or  a  T&TA  Project  may  be 
supported  by  only  a  single  grant  imder 
this  program. 

Awards  will  be  made  based  on  the 
merit  of  the  proposed  project  with 
budgets  considered  only  after  the  merits 
of  the  project  have  been  determined. 
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USDA  reserves  the  right  to  negotiate 
Anal  budgets  with  successful  applicants. 
It  is  intended  that  the  grantee  will 
perform  the  substantive  effort  on  the 
project.  No  more  than  one-third  of  the 
award,  as  determined  by  budget 
expenditures,  may  be  subawarded  to 
for-prdfit  organizations.  For  purposes  of 
obtaining  additional  knowledge  or 
expertise  that  is  not  currently  within  the 
appUcant  organization,  funds  for  expert 
consultation  may  be  included  in  the  All 
Other  Direct  Costs  section  of  the 
proposed  budget. 

C.  Matching  Funds  Requirement 

The  Federal  share  of  the  cost  of 
estabUshing  or  carrying  out  a 
community  food  project  that  receives 
assistance  under  this  program  may  not 
exceed  50  percent  of  the  cost  of  the 
project  during  the  term  of  the  grant. 
Grantees  may  provide  for  the  non- 
Federal  share  through  cash  and/or  in 
kind  contributions,  fairly  evaluated, 
including  facilities,  equipment,  and 
services.  A  grantee  may  provide  for  the 
non-Federal  share  of  the  funding 
through  State  government,  local 
government,  or  private  sources. 

Part  ni — Preparation  of  a  Proposal 

A.  Program  Application  Materials 

Program  appUcation  materials  will  be 
made  available  to  eligible  entities  upon 
request.  These  materials  include 
information  about  the  purpose  of  the 
program,  how  the  program  will  be 
conducted,  and  the  required  contents  of 
a  proposal,  as  well  as  the  forms  needed 
to  prepare  and  submit  grant  appUcations 
under  the  program. 

B.  Content  of  a  Proposal 

(1)  General 

The  proposal  should  follow  these 
guidelines,  enabling  reviewers  to  more 
easily  evaluate  the  merits  of  each 
proposal  in  a  systematic,  consistent 
fashion: 

(a)  The  proposal  should  be  prepared 
on  only  one  side  of  the  page  using 
standard  size  (8V2"  x  11")  white  paper, 
one  inch  margins,  typed  or  word 
processed  using  no  type  smaller  than  12 
point  font,  and  single  spaced.  Use  an 
easily  readable  font  face  (e.g.,  Geneva, 
Helvetica,  CG  Times). 

(b)  Each  page  of  the  proposal, 
beginning  with  the  Project  Summary 
and  including  any  appendices,  should 
be  numbered  sequentially  in  the  top 
right  comer. 

(c)  The  proposal  should  be  stapled  in 
the  upper  left-hand  comer.  E)o  not  bind. 
An  original  and  9  copies  (10  total)  must 
be  submitted  as  one  package,  along  with 


20  copies  of  the  "Project  Summary"  as 
a  separate  attachment. 

(2)  Cover  Page 

Complete  Form  CSREES-661. 
AppUcation  for  Funding,  in  its  entirety. 
This  form  is  to  be  utilized  as  the  Cover 
Page.  In  Block  14.,  note  the  total  amount 
of  Federal  dollars  being  requested. 

(a)  Blocks  7.,  13..  18..  19..  20.,  and  21. 
have  been  completed  for  you. 

(b)  In  Block  8.  enter  Community  Food 
Project  or  TS-TAP  if  the  proposal  is  a 
Training  &  Technical  Assistance  Project. 
Ignore  all  references  to  a  program 
number. 

(c)  Note  that  providing  a  Social 
Seciuity  Number  is  voluntary,  but  is  an 
integral  part  of  the  CSREES  information 
system  and  will  assist  in  the  processing 
of  the  proposal. 

(d)  'The  original  copy  of  the 
AppUcation  for  Funding  form  must 
contain  the  i>en-and-ink  signatures  of 
the  project  director(s)  and  authorized 
organizational  representative  for  the 
appUcant  organization. 

fe)  Note  that  by  signing  the 
AppUcation  for  Funding  form,  the 
appUcant  is  providing  the  required 
certifications  set  forth  in  7  CFR  Part 
3017,  as  amended,  regarding  Deliarment 
and  Suspension  and  Drug-Free 
Workplace,  and  7  CFR  Part  3018. 
regarding  Lobbying.  The  three 
certification  forms  are  included  in  this 
appUcation  package  for  informational 
purposes  only.  It  is  not  necessary  to  sign 
and  submit  the  forms  to  USDA  as  part 
of  the  proposal. 

(3)  CompUance  With  the  National 
Environmental  PoUcy  Act  (NEPA) 

As  outUned  in  7  CFR  Part  3407  (the 
Cooperative  State  Research,  Education, 
and  Extension  Service  regulations 
implementing  NEPA),  the 
environmental  data  for  any  proposed 
project  is  to  be  provided  to  CSREES  so 
that  CSREES  may  determine  whether 
any  further  action  is  needed.  In  some 
cases,  however,  the  preparation  of 
environmental  data  may  not  be 
required.  Certain  categories  of  actions 
are  excluded  &t>m  the  requirements  of 
NEPA. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore.  Form 
CSREES-1234,  NEPA  Exclusions  Form, 
must  be  included  in  the  proposal 
indicating  whether  the  applicant  is  of 
the  opinion  that  the  project  falls  within 
a  categorical  exclusion  and  the  reasons 
therefor.  If  it  is  the  appUcant's  opinion 
that  the  proposed  project  falls  within 


the  categorical  exclusions,  the  specific 
exclusion  must  he  identified.  Form 
CSREES-1234  and  supporting 
dociunentation  should  be  placed  after 
Form  CSREES-661,  AppUcation  for 
Funding,  in  the  prop<»al. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions.  CSREES  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  an  activity. 
This  will  be  the  case  if  substantial 
controversy  on  environmental  grounds 
exists  or  if  other  extraordinary 
conditions  or  circimistances  are  present 
which  may  cause  such  activity  to  have 
a  significant  environmental  e^ect. 

(4)  Table  of  Contents 

For  ease  in  locating  information,  each 
proposal  must  contain  a  detailed  table 
of  contents  just  after  the  t^JEPA 
Exclusions  Form.  The  Table  of  Contents 
should  include  page  numbers  for  each 
component  of  the  proposal.  Page 
niunbers,  shown  in  the  top  right  comer, 
should  begin  immediately  following  the 
Table  of  Contents. 

(5)  Project  Summary 

The  proposal  must  contain  a  project 
summary  of  250  words  or  less  on  a 
separate  page.  The  summary  must  b6 
self-contained  and  describe  the  overall 
goals  and  relevance  of  the  project.  The 
simimary  should  also  contain  a  Usting  of 
the  major  organizations  participating  in 
the  project.  The  Project  Summary 
should  immediately  follow  the  Table  of 
Contents.  In  addition  to  the  summary, 
this  page  must  include  the  title  of  the 
project,  the  name  of  the  applicant 
organization,  the  authorized 
organizational  representative,  and  the 
project  director(sJ  foUowed  by  the 
simmiary. 

(6)  Project  Narrative 

The  Project  Narrative  shall  not  exceed 
10  pages.  It  must  repeat  and  answer 
each  of  the  following  9  questions: 

(a)  FOR  COMMUNITY  FOOD 
PROJECTS:  What  is  the  community  to 
be  served  by  the  proposed  project? 

Describe  the  local  food  economy  or 
food  system,  demographics,  income, 
and  geographic  characteristics  of  the 
area  to  be  served  and  any  other 
pertinent  information,  such  as  the 
community's  assets  and  needs. 

FOR  T&TA  PROJECTS:  What  types  of 
communities  are  being  targeted  by  the 
proposed  project? 

Provide  a  general  description  of  the 
local  food  economies  or  food  systems, 
demographics,  incomes,  and  geographic 
characteristics  of  the  areas  to  be  served 
and  any  other  pwrtinent  information. 
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such  as  the  assets  and  needs  of  the 
tarseted  communities. 

(b)  What  organizations  will  be 
involved  in  canying  out  the  proposed 
project  and  which  segments  of  the  local 
food  economy  or  system  do  they  link? 

Include  a  description  of  the  relevant 
experience  of  the  organizations, 
including  the  appUcant  organization, 
that  will  be  involved  and  any  project 
history.  Letters  acknowledging  the 
support  of  these  organizations  are 
strongly  encouraged  and  should  be 
provided  in  the  appendix  to  the 
proposal.  Proposals  should  demonstrate 
extensive  commimity  linkages  and 
coalitions. 

(c)  What  are  the  goals  or  purposes  to 
be  achieved  by  the  proposed  project? 

List  these  goals  and/or  purposes. 

(d)  How  will  the  goals  be  achieved? 
Provide  a  systematic  description  of 

the  approach  by  which  the  goals  will  be 
accompUshed. 

(e)  What  are  the  major  milestones  that 
will  indicate  progress  toward  achieving 
the  project  goals? 

Provide  a  time  line  or  description  for 
accomplishinfi  major  project  objectives. 

(f)  Tne  legislation  outlines  three  major 
outcomes  of  the  CFPCGP:  (i)  Meet  the 
food  needs  of  low-income  people;  (ii) 
increase  the  self-reUance  of 
communities  in  providing  for  their  own 
food  needs;  and  (iii)  promote 
comprehensive  responses  to  local  food. 
£arm  and  nutrition  issues.  What 
measures  will  be  used  to  assess  project 
progress  on  each  of  these  three 
outcomes?  How  will  you  assess 
performance  on  the  outcomes? 

For  example,  an  apphcant  may 
propose  to  develop  a  farmers  market  in 
a  low-income  urban  area,  selling 
produce  grown  by  farmers  in  the 
surrounding  area,  and  employing  staff 
from  both  the  urban  and  rural 
communities.  The  goals  may  be  to 
increase  access  to  fresh  produce  by 
community  residents  (addresses 
outcome  i)  increase  employment  and 
the  income  of  farmers  (addresses 
outcome  ii)  and  reduce  the  extent  of 
poor  nutrition  among  low-income 
residents  (addresses  outcome  iii). 
Possible  outcome  measures  are  the 
change  in  the  consumption  of  produce 
by  customers,  the  number  of  jobs 
created  by  the  market,  and  the  change 
in  income  experienced  by  the  fanners 
supplying  the  market. 

Proposals  should  contain  a  strong 
evaluation  component.  Those  with 
iimovative  evaluation  strategies  are 
especially  encouraged.  One  desirable 
outcome  of  the  CFPCGP  is  to  learn  more 
about  what  happens  to  make  such 
projects  succeed,  only  partially  succeed, 
or  fail.  Therefore,  proposals  are 


encouraged  that  include  both  process 
evaluations  (developing  and  monitoring 
indicators  of  progress  towards  the 
objectives)  and  outcome  evaluations  (to 
determine  whether  the  objectives  were 
met).  Applicants  should  seek  the  help  of 
experts  in  evaluation  design  and 
implementation  as  appropriate. 

(g)  How  does  the  proposed  project 
address  each  of  the  following  issues:  (i) 
Develop  innovative  linkages  and 
coaUtions  between  two  or  more  sectors 
of  the  food  system;  (ii)  support 
entrepreneurial  and  job-training 
projects;  and  (iii)  encourage  long-term 
planning  activities  and  multi-system, 
interagency  approaches? 

Provide  a  description  of  how  each  of 
these  issues,  as  appropriate,  will  be 
addressed.  Entrepreneurial  projects 
should  provide  evidence  (e.g.,  in  the 
form  of  a  market  analysis  or  business 
plan]  to  demonstrate  that  it  is  likely  to 
become  self-sustaining  and  provide 
employees  with  important  job  skills. 

(h)  What  are  the  plans  for  achieving 
self-sustainabihty? 

Describe  why  a  one-time  infusion  of 
Federal  funds  will  be  sufficient  for  the 
proposed  project. 

(i)  Additional  information 

Provide  any  additional  information 
which  supports  the  need  for  and 
usefulness  of  the  project. 

(7)  Key  Personnel 

Identify  the  primary  project  director 
and  the  co-project  director(s)  and  other 
key  personnel  required  for  this  project. 
An  organizational  chart  should  be 
provided  if  available.  What  is  their 
relevant  experience?  Include  resumes  or 
vitae  that  provide  adequate  information 
so  that  prop>osal  reviewers  can  make  an 
informed  judgment  as  to  their 
capabilities  and  experience. 

(8)  Budget 

(a)  Budget  Form:  Prepare  the  budget 
form  in  accordance  with  instructions 
provided  with  the  form.  A  budget  form 
is  required  for  each  year  of  requested 
support.  In  addition,  a  cumulative 
budget  is  required  detailing  the 
requested  total  support  for  the  overall 
project  period.  (For  example,  for  a  3- 
year  project,  the  proposal  would  include 
4  budget  forms;  one  for  each  of  the  three 
years  of  the  project  and  one  cumulative 
budget  for  the  full  3  years.)  The  budget 
form  may  be  reproduced  as  needed  by 
applicants.  Funds  may  be  requested 
under  any  of  the  categories  listed  on  the 
form,  provided  that  the  item  or  service 
for  which  support  is  requested  is 
allowable  under  the  authorizing 
legislation,  the  applicable  Federal  cost 
principles,  and  these  program 
guidelines,  and  can  be  justified  as 


necessary  for  the  successful  conduct  of 
the  proposed  project. 

In  addition  to  the  budget  form, 
appUcants  should  include  remarks  and 
budget  item  justifications  on  a  separate 
page. 

(b)  Matching  Funds 

(1)  Proposals  must  include  written 
verification  of  commitments  of 
matching  support  (including  both  cash 
and  in-kind  contributions)  from  third 
parties.  Written  verification  means: 

(i)  For  any  third  party  cash 
contributions,  a  separate  pledge 
agreement  for  each  donation,  signed  by 
the  authorized  organizational 
representatives  of  the  donor 
organization  and  the  applicant 
organization,  which  must  include:  (a) 
The  name,  address,  and  telephone 
number  of  the  donor;  (b)  the  name  of  the 
applicant  organization;  (c)  the  title  of 
the  project  for  which  the  donation  is 
made;  (d)  the  dollar  amount  of  the  cash 
donation;  and  (e)  a  statement  that  the 
donor  will  pay  the  cash  contribution 
during  the  grant  period;  and 

(ii)  For  any  third  party  in-kind 
contributions,  a  separate  pledge 
agreement  for  each  contribution,  signed 
by  the  authorized  organizational 
representatives  of  the  donor 
organization  and  the  apphcant 
organization,  which  must  include:  (a) 
The  name,  address,  and  telephone 
nimiber  of  the  donor,  (b)  the  name  of  the 
applicant  organization;  (c)  the  title  of 
the  project  for  which  the  donation  is 
made;  (d)  a  good  faith  estimate  of  the 
current  fair  market  value  of  the  in-kind 
contribution;  and  (e)  a  statement  that 
the  donor  will  make  the  contribution 
during  the  grant  period. 

(2)  The  sources  and  amount  of  all 
matching  support  &t>m  outside  the 
applicant  institution  should  be 
summarized  on  a  separate  page  and 
placed  in  the  proposal  immediately 
follovnng  the  budget  form.  All  pledge 
agreements  must  be  placed  in  the 
proposal  immediately  following  the 
summary  of  matching  support. 

(3)  Apphcants  should  refer  to  OMB 
Circulars  A-110,  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-profit  Organizations,  and  A-122, 
Cost  Principles  for  Non-Profit 
Organizations,  for  further  guidance  and 
other  requirements  relating  to  matching 
and  allowable  costs. 

(9)  Current  and  Pending  Support 

All  proposals  must  fist  any  other 
current  pubUc  or  private  support 
(including  in-house  support)  to  which 
key  personnel  identified  in  the  proposal 
have  committed  portions  of  their  time, 


whether  or  not  salary  support  for 
person(s)  involved  is  included  in  the 
budget.  Analogous  information  must  be 
provided  for  any  pending  proposals  that 
are  being  considered  by,  or  that  will  be 
submitted  in  the  near  future  to,  other 
possible  sponsors,  including  other 
USDA  programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
proposals  to  the  possible  sponsors  will 
not  prejudice  proposal  review  or 
evaluation  by  the  Administrator  for  this 
purpose.  However,  a  proposal  that 
duplicates  or  overlaps  substantially 
with  a  proposal  already  reviewed  and 
funded  (or  that  will  be  funded)  by 
another  organization  or  agency  will  not 
be  funded  under  this  program.  The 
application  material  includes  Form 
CSREES-663.  Current  and  Pending 
Support,  which  is  smtable  for  listing 
current  and  pending  support.  Note  that 
the  project  being  proposed  should  be 
included  in  the  proposed  section  of  the 
form. 

Part  IV — Submission  of  a  Proposal 

A.  What  To  Submit 

An  original  and  9  copies  of  the 
complete  proposal  must  be  submitted. 
Each  copy  of  each  proposal  must  be 
stapled  in  the  upper  left-hand  corner. 
DO  NOT  BIND.  In  addition,  submit  20 
copies  of  the  proposal's  Project 
Summary.  All  copies  of  the  proposal 
and  Project  Sununary  must  be  submitted 
in  one  package. 

B.  Where  and  When  To  Submit 

Proposals  must  be  received  by  )ime  6, 
1997.  Proposals  sent  by  First  Class  mail 
must  be  sent  to  the  following  address: 
Proposal  Services  Unit,  Grants 
Management  Branch,  Office  of 
Extramural  Programs,  USDA/CSREES, 
STOP  2245, 1400  Independence 
Avenue,  S.W.,  Washington.  DC  20250- 
2245.  Telephone:  (202)  401-5048. 

Note:  Hand-delivered  proposals  or  those 
delivered  by  an  ovemight  express  service 
such  as  Federal  Express  should  be  brought  to 
the  following  address:  Proposal  Services 
Unit,  Grants  Management  Branch,  Office  of 
Extramural  Programs,  USDA/CSREES,  Room 
303,  Aerospace  Center,  901  D  Street.  S.W., 
Washington,  DC  20024,  Telephone:  (202) 
401-5048. 

C.  Acknowledgment  of  Proposals 

The  receipt  of  all  proposals  will  be 
acknowledged  in  writing  and  this 
acknowledgment  will  contain  an 
identifying  proposal  number.  Once  your 
proposal  has  been  assigned  an 
identification  number,  please  cite  that 
number  in  future  correspondence. 


Part  V — Selection  Process  and 
Evaluation  Criteria 

A.  Selection  Process 

Proposals  must  be  received  on  or 
before  June  6, 1997.  Apphcants  are 
highly  encouraged  to  convey  their 
completed  proposals  via  over-night  mail 
or  dehvery  services  to  ensiu^  timely 
receipt  by  the  USDA.  Proposals  will  be 
ranked  relative  to  all  those  received,  and 
ranking  will  be  based  primarily  on 
technical  merit  and  potential  for 
sustainment.  Those  proposals 
recommended  for  an  award  will  be 
conveyed  to  the  Administrator  (or 
designee)  for  final  approval. 

Since  the  award  process  must  be 
completed  by  September  30, 1997, 
applicants  should  submit  fully 
developed  prop>osals  that  meet  all  the 
requirements  set  forth  in  this  RFP  and 
have  fully  developed  budgets  as  well. 
However,  USDA  does  retain  the  right  to 
conduct  discussions  with  applicants  to 
resolve  technical  and/or  budget  issues 
as  it  deems  necessary- 
Each  proposal  will  be  evaluated  in  a 
two-part  process.  First,  each  proposal 
will  be  screened  to  ensure  it  meets  the 
requirements  as  set  forth  in  this  RFP. 
Proposals  that  meet  these  requirements 
will  be  technically  evaluated  by  expert 
reviewers.  Second,  each  proposal  will 
be  judged  on  its  own  merits.  Proposals 
not  meeting  the  requirements  as  set 
forth  in  this  RFP  will  be  returned 
without  review. 

A  panel  of  individuals  will  evaluate 
the  proposed  projects.  The  individual 
panel  members  will  be  selected  frtjm 
among  those  recognized  as  speciaUsts 
who  are  imiquely  quahfied  by  training 
and  experience  in  dieir  resp^ilive  fields 
to  render  expert  advice  on  the  merit  of 
proposals  being  reviewed.  These  panel 
members  will  be  drawn  from  a  number 
of  areas,  among  them  government, 
imiversities,  and  entities  involved  in 
community  food  organizations  or 
institutions,  and  rural  development.  The 
individual  views  of  reviewers  will  be 
used  to  determine  which  proposals  will 
be  recommended  for  funding. 

Hiere  is  no  commitment  by  USDA  to 
fund  any  particular  proposal  or  to  make 
a  specific  number  of  awards.  USDA  also 
may  elect  to  fund  several  or  none  of  the 
proposed  approaches  to  the  same  topic 
area.  Care  will  be  taken  to  avoid  actual 
and  potential  conflicts  of  interest  among 
reviewers.  Evaluations  will  be 
confidential  to  USDA  staff  members, 
peer  reviewers,  and  the  project 
directors),  to  the  extent  permitted  by 
law. 

The  members  of  the  review  panel  will 
take  into  consideration  evaluation 
criteria  that  includes,  but  is  not  limited 


to,  the  following:  The  amount  of 
available  fimding;  geographic 
distribution  of  appUcations;  balance  and 
diversity  among  different  approaches  to 
community  food  needs;  the  quaUty  of 
proposed  internal  project  evaluations; 
and  quantitative  outcome  measures  and 
other  considerations  pertinent  to 
ensuring  that  the  total  mix  of  funded 
projects  best  serves  the  pubUc  interest. 

B.  Technical  Evaluation  Criteria 

(1)  ApphcabiUty  and  Merit 

The  primary  evaluation  criteria  will 
be  based  upon  the  merit  of  the  proposed 
project  in  regard  to  its  abifity  to  meet 
the  food  needs  of  low-income  people  in 
the  proposed  commiuiity;  increase  the 
self-reUance  of  the  proposed  community 
for  providing  for  its  own  food  needs; 
and  promote  comprehensive  responses 
to  local  food,  farm,  and  nutrition  issues. 
(Refer  to  Questions  a.  through  e.  in  Part 
m,  item  B.(6)) 

(2)  Capacity  To  Become  Self-Sustaining 

Applications  will  be  evaluated  based 
on  an  assessment  of  the  project's  abiUty 
for  continuing  to  term  and  becoming 
self-sufficient  once  Federal  funding 
ends.  (Refer  to  Questions  f.  and  h.  in 
Part  m,  item  B.(6)). 

(3)  Organizational  and  Staff 
Quahfications  and  Experience 

Awards  are  provided  to  the  non-profit 
organization.  However,  the  working 
history  of  the  organization  and  the 
experience  of  the  authorized 
organizational  representative  and/or 
project  director  will  be  key  evaluation 
criteria.  Experience  in  the  area  of 
community  food  work,  particularly  if 
that  work  also  involved  small  or 
mediimi-size  farms;  provision  of  food  to 
people  in  low-income  communities;  the 
development  of  new  markets  for 
agricidtural  goods  in  low-income 
communities,  particularly  as  a  means  to 
enhance  income  for  agricniltural 
producers;  job  training  or  business 
development  for  food-related  activities 
in  low-income  communities; 
competency  to  implement  the  proposed 
project;  ability  to  provide  the 
appropriate  financial/fiscal  oversight; 
and  the  abiUty  to  collect  data,  prepare 
reports,  and  perform  other  necessary 
administrative  functions. 

(4)  Additional  Evaluation  Criteria 

These  criteria  will  be  considered 
relative  to  the  extent  the  proposed 
project  contributes  to: 

(a)  developing  linkages  between  two 
or  more  sectors  of  the  food  system; 

(b)  supporting  the  development  of 
entrepreneurial  projects; 
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(c)  developing  innovative  linkages 
between  the  for-profit  and  nonprofit 
food  sectors; 

(d)  encouraging  long-term  planning 
activities  and  nmlti-system,  interagency 
approaches;  and 

(e)  Incorporating  linkages  to  one  or 
more  ongoing  USDA  themes  or 
initiatives  (such  as,  but  not  limited  to. 
those  described  in  the  backgroimd 
section).  (Refer  to  Question  g.  in  Part  HI, 
item  B.(6)) 

Part  VI — Supplementary  Information 

A.  Access  to  Peer  Review  Information 

After  final  decisions  have  been 
announced.  CSREES  will,  upon  request, 
inform  the  project  director  of  the 
reasons  for  its  decision  on  a  proposal. 
To  the  extent  possible,  verbatim  copies 
of  sununfuy  reviews,  not  including  the 
identity  of  the  reviewers,  will  be  made 
available  to  project  directors  after  the 
review  process  has  been  completed. 

B.  Grant  Awards 

(1)  General 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official  of 
CSRE£S  shall  make  grants  to  those 
responsible,  eUgible  applicants  whose 
proposals  are  judged  most  meritorious 
in  the  announced  program  areas  under 
the  evaluation  criteria  and  procedures 
set  forth  in  this  request  for  proposals. 
The  date  specified  by  the  Administrator 
as  the  effective  date  of  the  grant  shall  be 
no  later  than  September  30  of  the 
Federal  fiscal  year  in  which  the  project 
is  approved  for  support  and  funds  are 
appropriated  for  such  purpose,  unless 
otherwise  permitted  by  law.  It  should  be 
noted  that  the  project  need  not  be 
initiated  on  the  grant  effective  date,  but 
as  soon  thereafter  as  practical  so  that 
project  goals  may  be  attained  within  the 
funded  project  period.  All  funds  granted 
by  CSREES  under  this  request  for 
proposals  shall  be  expended  solely  for 
the  purpose  for  which  the  funds  are 
granted  in  accordance  with  the 
approved  appUcation  and  budget,  the 
regulations,  the  terms  and  conditions  of 
the  award,  the  applicable  Federal  cost 
principles,  and  ihe  Department's 
assistance  regulations  (part  3015,  part 
3016,  and  part  3019  of  7  CFR). 

(2)  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  applicant  shaU  be 
submitted  on  a  one-time  basis  as  part  of 
the  responsibility  determination  prior  to 
the  award  of  a  grant  identified  under 
this  part  if  such  information  has  not 
been  provided  previously  under  this  or 
another  program  for  which  the 


sponsoring  agency  is  responsible. 
Copies  of  forms  recommended  for  use  in 
fulfilling  the  requirements  contained  in 
this  section  will  be  provided  by  the 
sponsoring  agency  as  part  of  the 
preaward  process. 

(3)  Grant  Award  Document  and  Notice 
of  Grant  Award 

The  grant  award  docmnent  shall 
include  at  a  minimum  the  following: 

(a)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 
grant  under  the  terms  of  this  request  for 
proposals; 

(b)  Title  of  project; 

(c)  Name(s)  and  address(es)  of  project 
director(s)  chosen  to  direct  and  control 
approved  activities; 

(d)  Identifying  grant  number  assigned 
by  the  Department; 

(e)  Project  period,  specifying  the 
amount  of  time  the  Department  intends 
to  support  the  project  without  requiring 
recompetition  for  funds; 

(f)  Total  amount  of  Departmental 
financial  assistance  approved  by  the 
Administrator  diuing  the  project  period; 

(g)  Legal  authority(ies)  imder  which 
the  grant  is  awarded; 

(h)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award;  and 

(i)  Other  information  or  provisions 
deemed  necessary  by  CSREES  to  carry 
out  its  respective  granting  activities  or 
to  accompUsh  the  piurpose  of  a 
particular  grant. 

The  notice  of  grant  award,  in  the  form 
of  a  letter,  will  be  prepared  and  will 
provide  pertinent  instructions  or 
information  to  the  grantee  that  is  not 
included  in  the  grant  award  document. 

CSREES  will  award  standard  grants  to 
caTy  out  this  program.  A  standard  grant 
is  a  funding  mechanism  whereby 
CSREES  agrees  to  support  a  specified 
level  of  effort  for  a  predetermined  time 
period  without  additional  support  at  a 
future  date. 

C.  Use  of  Funds:  Changes 

(1)  Delegation  of  Fiscal  Responsibility 

The  grantee  may  not  in  whole  or  in 
part  delegate  or  transfer  to  another 
person,  institution,  or  organization  the 
responsibihty  for  use  or  expenditure  of 
grant  funds. 

(2)  Reporting  Requirements 

The  grantee  wiU  be  expected  to 
prepare  an  annual  report  that  details  all 
significant  activities  towards  achieving 
the  goals  and  objectives  of  the  project. 
The  narrative  should  be  succinct  and  be 
no  longer  than  five  pages,  using  12- 


point,  single-spaced  type.  A  budget 
summary  should  be  attached  to  this 
report,  which  will  provide  an  overview 
of  all  monies  spent  during  the  reporting 
period. 

(3)  Changes  in  Project  Plans 

(a)  The  permissible  changes  by  the 
grantee,  project  director(s),  or  other  key 
project  personnel  in  the  approved 
project  grant  shall  be  limited  to  changes 
in  methodology,  techniques,  or  other 
aspects  of  the  project  to  exp>edite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  and/or  the  project 
director(s)  are  uncertain  as  to  whether  a 
change  compUes  with  this  provision, 
the  question  must  be  referred  to  the 
CSREES  Authorized  Departmental 
Officer  (ADO)  for  a  final  determination. 

fb)  Changes  in  approved  goals  or 
objectives  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
CSREES  ADO  prior  to  effecting  such 
changes.  In  no  event  shall  requests  for 
such  changes  be  approved  which  are 
outside  the  scope  of  the  original 
approved  project. 

(c)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
awarding  official  of  CSREES  prior  to 
effecting  such  changes. 

(d)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  ADO  prior  to  effecting 
such  transfers. 

(e)  Changes  in  Project  Period:  The 
project  period  may  be  extended  by 
CSREES  without  additional  financial 
support,  for  such  additional  period(s)  as 
the  ADO  determines  may  be  necessary 
to  complete  or  fulfill  the  purposes  of  an 
approved  project.  Any  extension  of  time 
shall  be  conditioned  upon  prior  request 
by  the  grantee  and  approval  in  writing 
by  the  ADO,  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
a  grant. 

(f)  Changes  in  Approved  Budget: 
Changes  in  an  approved  budget  must  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  ADO  prior  to 
instituting  such  changes  if  the  revision 
will: 

(i)  Involve  transfers  of  amoimts 
budgeted  for  indirect  costs  to  absorb  an 
increase  in  direct  costs; 

(ii)  Involve  transfers  of  amounts 
budgeted  for  direct  costs  to 
accommodate  changes  in  indirect  cost 
rates  negotiated  during  a  budget  period 


and  not  approved  when  a  grant  was 
awarded;  or 

(iii)  Involve  transfers  or  expenditures 
of  amoimts  requiring  prior  approval  as 
set  forth  in  the  applicable  Federal  cost 
principles,  Departmental  regulations,  or 
in  the  grant  award. 

D.  Other  Federal  Statutes  and 
Regulations  that  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  and  to  project 
grants  awarded  under  this  program. 
These  include  but  are  not  limited  to: 

7  CFR  Part  1.1— USDA 
implementation  of  the  Freedom  of 
Information  Act. 

7  CFR  Part  3— USDA  implementation 
of  OMB  OrciUar  No.  A-129  regarding 
debt  collection. 

7  CFR  Part  15,  subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

7  CFR  Part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  (i.e.. 
Circular  Nos.  A-21  and  A-122)  and 
incorporating  provisions  of  31  U.S.C. 
6301-6308  (formerly  the  Federal  Grant 
and  Cooperative  Agreement  Act  of  1977, 
Pub.  L.  95-224),  as  well  as  general 
policy  requirements  applicable  to 
recipients  of  Departmental  financial 
assistance. 

7  CFR  Part  3016— Uniform 
Administrative  Requirements  for  Gnmts 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

7  CFR  Part  3017,  as  amended  by  61 
Federal  Register  250,  January  4, 1996— 
USDA  implementation  of 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 


Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

7  CFR  Part  301&— USDA 
implementation  of  New  Elestrictions  on 
Lobbying.  Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  Part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

7  CFR  Part  3051— USDA 
implementation  of  OMB  Circular  No.  A- 
133  regarding  audits  of  institutions  of 
higher  education  and  other  nonprofit 
institutions. 

7  CFR  Part  3407— CSREES  procedures 
to  implement  the  National 
Environmental  PoUcy  Act  of  1969,  as 
amended. 

29  U.S.C.  794  (section  504. 
RehabiUtation  Act  of  1973)  and  7  CFR 
Part  15B  (USDA  implementation  of 
statute) — prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C.  200  et  seg.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  Part  401). 

E.  Confidential  Aspects  of  Proposals 
and  Awards 

When  a  proposal  results  in  a  grant,  it 
becomes  a  part  of  the  record  of  the 


Agency's  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Secretary 
determines  to  be  of  a  privileged  natiire 
will  be  held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  privileged  should  be 
clearly  marked  as  such  and  sent  in  a 
separate  statement,  two  copies  of  which 
should  accompany  the  proposal.  The 
original  copy  of  a  proposal  that  does  not 
result  in  a  grant  will  be  retained  by  the 
Agency  for  a  period  of  one  year.  Other 
copies  will  be  destroyed.  Such  a 
proposal  will  be  released  only  with  the 
consent  of  the  applicant  or  to  the  extent 
required  by  law.  A  proposal  may  be 
withdrawn  at  any  time  prior  to  the  final 
action  thereon. 

F.  Evaluation  of  Program 

Section  25(h)  of  the  Food  Stamp  Act 
of  1997,  as  amended,  requires  USDA  to 
provide  for  an  evaluation  of  the  success 
of  commimity  food  projects  supported 
luider  this  authority.  All  grantees  shall 
be  expected  to  assist  the  USDA  by 
providing  relevant  information  on  their 
respective  projects.  Applicants  are  also 
encouraged  to  plan  for  their  own 
internal  self-assessments  and 
evaluations  to  measure  the  effectiveness 
of  each  project. 

Done  at  Washington,  D.C.,  this  21st  day  of 
March  1997. 
BJI.  Robinson, 

Administrator,  Cooperative  State  Research. 
Education,  and  Extension  Service. 
(PR  Doc  97-7656  Filed  3-25-97;  8:45  am) 
HJJNQ  CODE  34ie-a-P 
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FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

CtwngM  to  the  Hotel  and  Motel  Fire 
Sataty  Act  National  Maatar  Uat 

AQENCY:  United  States  Fire 
Administration.  FEMA. 
ACTKM:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
coirectionsy changes  to,  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  imder  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  April  25,  1997. 
ADDRESSES:  Comments  on  the  master 
Ust  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Qerk.  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Room  840.  Washington,  D.C. 
20472,  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  Ust,  please 
see  Supplementary  Information  below. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ottoson,  Fire  Management  Programs 
Branch,  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Seton  Avenue,  Emmitsburg,  MD 
21727,  (301)  447-1272. 
SUPPLEMENTARY  INFORMATION:  Acting 
imder  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990,  15  U.S.C.  2201  note,  the 


United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  pubhc  accommodation  afiecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  Ust  in  the  Federal 
Register  on  Friday,  June  21, 1996,  61  FR 
32036-322560. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  mal^e  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  Ustings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  Ust  of  State  contacts  was 
pubUshed  in  61  FR  32032,  also  on  Jime 
21, 1996.  If  the  pubUshed  Ust  is 
unavailable  to  you.  the  State  Fire 
Marshal's  office  can  direct  you  to  the 
appropriate  office.  The  Hotel  and  Motel 
Fire  Safety  Act  of  1990  National  Master 
List  is  now  accessible  electronically. 
The  National  Master  List  Web  Site  is 
located  at:  http://www.usfa/fema.gov/ 
hotel/index.htm 

Visitors  to  this  web  site  will  be  able 
to  search,  view,  download  and  print  all 
or  part  of  the  National  Master  List  by 
State,  city,  or  hotel  chain.  The  site  also 
provides  visitors  with  other  information 
related  to  the  Hotel  and  Motel  Fire 
Safety  Act.  Instructions  on  gaining 
access  to  this  information  are  available 
as  the  visitor  enters  the  site. 

Periodically  FEMA  wiU  update  and 
redistribute  the  national  master  Ust  to 
incorporate  additions  and  corrections/ 
changes  to  the  Ust,  and  deletions  from 


the  Ust,  that  are  received  from  the  State 
offices.  Each  update  contains  or  may 
contain  three  categories:  "Additions;" 
"Corrections/changes;"  and 
"Eteletions."  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  Ust  or  names  of  properties 
subinitted  by  a  State  after  publication  of 
the  initial  master  Ust; 

"Ckirrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  nimibers  previously 
pubUshed  or  changes  to  previously 
pubUshed  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  nimibers,  or  spelling 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  pubUshed  in 
the  national  master  Ust  or  an  update  to 
the  national  master  Ust,  but 
subsequently  removed  from  the  Ust  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Docimients, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

Dated:  March  20. 1997. 
David  LdeCourcy, 
Acting  General  Counsel. 

The  update  to  the  national  master  Ust 
for  the  month  of  March  1997  foUows: 


The  Hotel  and  Motel  Fire  Safety  Act  of  1990  National  Master  Ust  3/1 7/97  Update 


Index  and  property  name 


AZ: 

CA: 


Additions 
AZ0269    BEST  WESTERN  KINGS  INN 


DC: 
lA: 
IL 
IN: 


CA1491     BEST  WESTERN  DUBUN  PARK 

HOTEL 
CA1490    DAYS  INN  DISCOVERY  PARK  .... 
CA1493    BEST  WESTERN  GARDEN  INN  .. 

CA1489    STOCKTON  HILTON  

CA1492    BEST  WESTERN  OAKS  LODGE 

DC0064    ST.  JAMES  SUITES 

IA0170    BEST  WESTERN  WESTFIELD  INN 

iL0564    SUPER  8  MOTEL  GREENVILLE  ... 


PO  Box/Rt  No.  and  street  address 


IN0437  COUNTRY  HEARTH  INN 

IN0434  STONEHENGE  LODGE  

IN0431  INDIANA       MEMORIAL       UNK)N 
HOTEL 

INO430  INDIANA  MOTOR  LODGE 

IN0436  RAMADA  UMITED  

IN0426  HOLIDAY  INN  EXPRESS  

IN0423  BUDGETEL  INN  


2930  E.  ANDY  DEVINE 
6680  REGIONAL  ST  .... 


350  BERCUT  DR 

1500  SANTA  ROSA  AVE  

2323  GRAND  CANAL  BLVD 
12  CONEJO  BLVD  


950  24TH  ST..  N.W.  . 
1895  27TH  AVENUE 


City.  state/ZIP 


KINGM.  AZ  86401   . 
DUBUN.  CA  94568 


PtKXie 


ROUTE  127  AND  1-70 


1115  WEST  SEVENTH  ST 
911  CONSTITUTION  AVE  . 
900  E  7TH  ST 


PO  BOX  2475.  200  MATLOCK  RD 

2601  N  WALNUT  ST  

31  MAPLEHURST  DRIVE  

PO  BOX  370.  2495  LANDMARK 
AVE. 


SACRAMENTO,  CA  95814  

SANTA  ROSA,  CA  96404  

STOCKTON,  CA  95207 , 

THOUSAND  OAKS.  CA  91360 


WASHINGTON.  DC  20037 
CORALVILLE,  lA  52241  ..„ 
GREENVILLE,  IL  62246  .... 


AUBURN.  IN  46706  

BEDFORD.  IN  47421   

BLOOMINGTON,  IN  47405 

BLOOMINGTON.  IN  47402 
BLOOMINGTON.  IN  47402 
BROWNSBURG,  IN46112 
CORYDON.  IN  47112 


(800)  750-6101 

(510)  828-7750 

(916)  442-6971 
(800)  929-2771 
(209)  957-9090 
(805)495-7011 

(202)  457-0500 

(319)  354-7770 

(618)  664-0800 

(800)  348-5767 
(812)279-8111 
(812)  856-6381 

(812)  336-0905 
(812)  332-9453 
(317)  852-5353 
(812)  738-1500 


The  Hotel  and  Motel  Fire  Safety  Act  of  1990  National  Master  List  3/17/97  Update— (Continued 


Index  and  property  name 

PO  Box/Rt  No.  and  street  address 

City,  state/ZIP 

Ptwne 

IN0429    studio  PLUS  AT  EVANSVILLE  ... 

301  EAGLE  CREST  DRIVE  

5810  CHALLENGER  PARKWAY  .. 
2141  POST  ROAD  

EVANSVILLE,  IN  47715  „. 

(812)  479-0103 
(219)490-0911 
(317)  897-2000 

(317)  783-5555 
(317)  459-8001 
(219)  273-2202 

(812)  988-4694 
(317)  932-2999 
(812)  254-7000 
(812)  254-6666 

(601)388-2211 

(512)835-4311 
(512)  448-2444 
(800)  992-3245 
(800)  272-9786 
(210)  69^-6122 

(800)  531-5900 
(800)366-^1466 

(800)  531-5900 
(801)539-1515 

(801)  532-3344 
(800)662-6886 

(804)733-0000 

(304)  742-5390 

(520)384-4222 

(815)  939-7888 
(217)443-U99 
(708)296-6541 
(708)  697-8828 
(815)844-6888 
(217)893-8888 
(815)  229-652? 
(309)444-8881 

(317)644-4422 
(317)889-6060 
(219)484-2669 
(219)  933-0500 
(317)  925-9831 
(317)  841-9700 

(317)232-0146 
(317)282-6666 
(219)  232-9019 
(219)  272-6600 

IN0428    studio  PLUS  AT  FORT  WAYNE 

FORT  WAYNE,  IN  46818 _. 

IN0424    COMMONWEALTH    MOTELS   OF 

INDIANAPOLIS.  IN  46219 

INDIANAPOUS.  IN  46203 „ 

KOKOMO  IN  46902 

MISSISSIPPI  INC. 
IN0427    QUAUTY  INN  &  SUITES  

5151  ELMWOOD 

1709  E.  UNCOLN  RD  

425  UNIVERSITY  DR „ 

RR  1  BOX  250 

320  CONRAD  HARCOURT  WAY 

7  CUMBERLAND  DR  

1808  HWY  50  EAST 

2060  BEACH  BOULEVARD 

820  E.  ANDERSON  LANE  

IN0435    RAMADA  INN  

IN0439    FAIRFIELD    INN    SOUTH    BEND 

MISHAWAKA.  IN  46545  

MISHAWAKA. 
IN0433    HICKORY  SHADES  MOTEL 

NASHVILLE,  IN  47448  

IN0425    HOLIDAY  EXPRESS 

RUSHVILLE,  IN  46173  

WASHINGTON  IN  47501 

IN0438    BUDGETEL  INN  

IN0432    HOLIDAY  INN  EXPRESS  

WASHINGTON,  IN  47501  

MS' 

MS01 1 7    BROADWATER  BEACH  RESORT 
EAST. 
TX: 

TX0715    DAYS  INN  AUSTIN  NORTH  

BILOXI,  MS  39531 „ 

AUSTIN,  TX  78752 

AUSTIN,  TX  78741  _. 

TX0716    HOLIDAY  INN  SOUTH  

3401  S.  IH-35 .'. 

TX0714    BEST  WESTERN  EAGLE  PASS  .. 
TX0713    SUPER  8  MOTEL— EAGLE  PASS 

1923  LOOP  431  

2150  DEL  RIO  BLVD 

1403  HWY  281  N  

EAGLE  PASS,  TX  78852  

FAGl  F  PASS  TX  78862 

TX0717    BEST  WESTERN  MARBLE  FALL 

MARBLE  FALLS,  TX  78654  

INN. 
UT: 

UT0092    LA  QUINTA  INN  &  SUITES  

521  W.  1300S „ „... 

230  W.  500  S 

OREM,  UT  84058 

UT0091     CRYSTAL  INN 

SALT  LAKE  CITY,  UT  84101  

SALT  LAKE  OTY,  UT  84116  

SALT  LAKE  CITY.  UT  84116  

SALT  LAKE  CITY.  UT  84101  

S/W^DY.  UT  84070  „. 

UT0093    LA  QUINTA  INN  &  SUITES  

4905  W.  WILEY  POST  RD 

UT0095    SALT  LAKE  CITY  AIRPORT  HIL- 

5151 WILEY  POST  WAY  

TON. 

UT0094    SALT  LAKE  HILTON  HOTEL 

UT0090    BEST  WESTERN  COTTONTREE 

150  W.  500  S  ..._ 

10695  S.  AUTO  MALL  DR  „ 

380  EAST  WASHINGTON  ST 

RT.  20 _ 

724  N.  BIS6EE  AVE 

INN. 
VA: 

VA0fi61     TRAVELODGE       CONFERENCE 
CENIbR. 
WV: 

WV0248    LOWERY'S  MOTEL  

PblERSBURG.  VA  23803 

CRAIGSVILLE.  WV  26205 

WILLCOX,  AZ  85643 

BOURBONNAIS,  IL  60914  

DANVILLE,  IL  61832  

CORRECTIONS/CHANGES 

AZ: 

AZ0178    DAYS  INN 

IL 

IL0448    SUPER  8  MOTEL  KANKAKEE 

IL0367    SUPER  8  MOTEL  DANVILLE 

1390  LOCK  DR 

377  LYNCH _ „... 

3C03  MANNHEIM  RD „ 

425  AIRPORT  RD  

601  S.  DEERFIELD  RD 

207  S.  MURRAY 

7646  COLOSSEUM  DR  

1884  WASHINGTON  RD 

IL0061     TRAVELODGE  CHK^AGO  O'HARE 
IL0085    SUPER  8  MOTEL  ELGIN  

DES  PLAINES,  IL  60018-3605 

ELGIN,  IL  60123 

IL0241     SUPER  8  MOTEL  PONTIAC  „... 

IL0398    SUPER  8  MOTEL  RANTOUL 

IL0169    SUPER  8  MOTEL  ROCKFORD  

IL0441     SUPER  8  MOTEL  WASHINGTON 

PONTIAC,  IL  61764 

RANTOUL  IL  61866  

ROCKFORD,  IL  61107 

W/KSHINGTON.  IL  61571  

IN' 

IN0383    COMFORT  INN  ANDERSON 

2205  E.  59TH  ST 

ANDERSON,  IN  46013 

BOSWELL,  IN  47921  

FT.  WAYNE,  IN  46806-1321  

IN0019    BOSWELL  MOTEL 

307  S.  OLD  US  HWY  41  

IN0400    KNIGHTS  INN  FT  WAYNE  NORTH 
IN0276    OLYMPIA  PLAZA  MOTEL 

2901  GOSHEN  ROAD 

4141  CALUMET  AVE  __. 

1633  N.  CAPITOL 

8275  CRAIG  ST 

IN0343    TOWER  INN  

INDIANAPOLIS,  IN  46202 

IN0418    DAYS      INN      AND      SUITES— 

INDIANPOUS,  IN  46250  - 

MISHAWAKA,  IN  46545 1 

MUNCIE  IN  47305 

CASTLETON. 

IN0420    HAMPTON  INN  MISHAWAKA  

IN0381     COMFORT  INN  MUNCIE 

445  UNIVERSITY  DRIVE  

4011  W.  BETHEL  

3233  LINCOLNWAY  W  

515  N.  DIXIEWAY  

475  N.  NILE  AVE „.... 

123  N.  ST.  JOSEPH 

501  EAST  MARGARET  DRIVE 

475  EAST  MARGARET  DRIVE 

ELECTRONICS  PKWY 

IN00B4    ECONO  LODGE  OF  SOUTHBEND 
IN0111     HOLIDAY  INNAJNIVERSITY  AREA 

SOUTH  BEND.  IN  46601  

SOUTH  BEND,  IN  46637  

IN0277    WORKS  MOTEL 

SOUTH  BEND,  IN  46601  

SOUTHBEND,  IN  46601   

TERRE  HAUTE,  IN  47802  

(219)234-1954 
(219)  234-2000 
(812)235-1770 

(812)  235-2444 

(315)457-1122 

(512)  451-7001 
(214)  979-9000 

IN0357    MARRIOTT  SOUTH  BEND  

IN0410    COMFORT       SUITES       TERRE 

HAUTE. 
IN0409    FAIRFIELD  INN  TERRE  HAU Ik  ... 

TERRE  HAUTE,  IN  47802  

NY: 

NY0424    FOUR     POINT     HOTEL— SYRA- 

LIVERPOOL, NY  13088  

CUSE. 
TX: 

TX0387    RAMADA  LIMITED  

5526  N.  IH-35  

650  N.  PEARL  

AUSTIN.  TX  78751  « 

DALLAS.  TX  75201  

TX0119    LE  MERIDIEN 

VA: 

IMI 
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The  Hotel  and  Motel  Fire  Safety  act  of  1990  National  Master  List  3/17/97  Update— Continued 


Index  and  property  name 

PO  Box/Rt  No.  and  street  address 

CMy.  stal6/ZIP 

Ptione 

VA0328    QUAUTY     INN     SUITES     CON- 
FERENCE CENTER. 
VA0423    BEST  WESTERN   BATTLERELD 
INN. 

DELETIONS 
lA: 

IA0169    HOUDAY  INN 

1809  WEST  MERCURY  BLVD  

10820  BALLS  FORD  ROAD  .......... 

1050  6TH  AVENUE  

HAMPTON,  VA  23666-0000 

MANASSAS.  VA  2010^2401  

DES  MOINES,  lA  50314  

(804)838-6011 
(703)  361-8000 

(515)  283-0151 

(FR  Doa  97-7624  Filed  3-25-97;  8:45  am] 
MUMGcow  tna-oa-u 


Wednesday 
March  26,  1997 


Part  VI 

Environmental 
Protection  Agency 

Certain  Chemicals;  Premanufacture 
Notices 


IMI 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPPTS-«1851;  FRL-5579-8I 

Certain  Ctiemicals;  Premanufacture 
NoticM 

AQENCY:  Environmental  I^rotection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
docimient  contains  notices  received 
from  May  1,  to  May  31,  1996. 
ADDRESSES:  Written  comments, 
identified  by  the  docimient  control 
.  number  "IOPPTS-518511"  and  the 
specific  PMN  numlier.  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  PolluUon 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Rm. 
ETG-099  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppts.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  ihe  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  51e  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  bv  the  docket  number 
[OPPTS-518511.  NoConfidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEN^ENTARY 
INFORMATION"  of  this  document. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Susan  B.  Hazen,  Dir«ior, 
Environmental  Assist.uiC8  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  431  M  St.,  SW., 
Washington.  DC,  20460.  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline^pamai  1  .epa  .gov . 


SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
pubhsh  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
Sections  5(d)(2)  and  5(d)(3). 
Specifically,  EPA  is  required  to  provide 
notice  of  receipt  of  PMNs  and  TME 
application  requests  received.  EPA  also 
is  required  to  identify  those  chemical 
submissions  for  which  data  has  been 
received,  the  uses  or  intended  uses  of 
such  chemicals,  and  the  nature  of  any 
test  data  which  may  have  been 
developed.  Lastly,  EPA  is  reqiiffed  to 
provide  periodic  status  reports  of  all 
chemical  substances  undergoing  review 
and  receipt  of  notices  of 
commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51851)"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  pubUc 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  Rm.  NEM-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic^pamail.epw.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past,  EPA  has  pubhshed 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  pubUc, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamhne  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 


separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufactinrer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  beUeves  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NQC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
hsted  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 


I.  165  Premanufacture  Notices  Received  From:  05/01/96  to  05/31/96 


Case  No. 

Received 
Date 

Proiected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Dale 

P-e6-1021 

05/01/96 

07/30«6 

Shell  Chemical  Com- 

(S) Water  based  epoxy  curing  agent 

(G)    Amine    temiinated    poiyamide 

pany 

oligomer 

P-06-1022 

05/01/96 

07/30/96 

Shel  Chemical  Com- 
pany 

(S)  Water  based  epoxy  curing  agent 

(G)    Amine    temiinated    polyamkle 

P-96-1023 

05A)1/96 

07/30/96 

3M  Company 

(S)  Intemnedute 

(G)  Ruorochemcal  acrytate  copoty- 

P-96-1024 

05/01/96 

07/30/96 

3M  Company 

(G)  Coating  addtive 

(G)  Fkjorochemical  acryiate  copoly- 
mer derivative 

P-96-1027 

05A)1/96 

07/30196 

Spies  Hecker.  Inc. 

(S)  Binder  for  paints 

(S)    1,4-cydohexarKicaitx»ytic  ackl. 
polymer            with            ethyt-2- 
(hydroxynielhyl)-1.3-propanedk)t. 
hexahydro-1,  3-«sot)enzofurandKXie 
and  2-oxepanone 

P-0&-1028 

05A)1/96 

07/30/96 

Spies  Hecker,  Inc. 

(S)  Binder 

(S)  1 .3-isobenzofurandk)ne, 
hexahydro-,  polymer  with  2,2- 
bis(hydroxymethyt)-  13- 
propanedkjl,     3.     3,     5-trimelhyl 

P-96-1029 

05A)1/96 

07/30«6 

Spies  Hecker,  Inc. 

hexanoate 
(S)      Polymer      at      1 ,33-triazine- 

(S)  Bmaer  tor  Knpregna&ng  vamisn 

2.4,4(1  H.3H,5/iHrione,1 ,3,5^ris(2- 

hydroxyethyl)-,    polymer    with    2- 

amnoelhanol,        2,2-dknettTym  ,3- 

propanedni,    2,5-furandk)ne    and 

- 

3A,4,7,7/Metrahydro-1 ,3- 
isot>enzofurandione  (9ci) 

P-96-1030 

05«)1/96 

07/30«6 

Spies  Hecker,  Inc. 

(S)  Binder  for  pakHs 

(S)  Polymer  of:  1,3 
Isobenzoiurandnne,  hexahydro-, 
polymer  with  2-  oxepanone  and 
2,2'/4  -  (oxu6«>  Oi£nnA£VE))  Pio  (2 
-  mju*.  - 1.3  -  KpoKoye&iok) 

P-96-1031 

05/02/96 

07/31/96 

Hoechst  Celanese 

(G)  Soil  repellent 

(G)  Substituted  methacrylate;  polymer 
with  substituted  mett»arylamKJe; 
substituted  mett^acrytamide;  prope- 
noK  acid,  pedluoroalcyl  esters; 
a«cy1  acryiate 

P-96-1032 

05«)1/96 

07/30/98 

CBI 

(G)  Component  of  coating  with  de- 
persiveuse 

(G)  2-propenoic  ackl.  2-melhyl, 
oxii  any  Imothyt,  polymer  with 
elhenyfcenzene,  akyi 
methacrytates,  2,2'-thkihts  [etha- 
nol}-quatemized,  lactate  (salt) 

p-96-iaw 

05«)t/96 

07/30«6 

CBI 

(G)  Component  of  coating  with  db- 
persiveuse 

(G)  2-propenoic  ackl,  2-methyl, 
oxiranylmettTyt,  polymer  with 
ethenyltwnzene,  al(yi 
methacrytates,  2^'-thk*is  [etha- 
no(]-quatemized,  lactate  (salt) 

P-96-1034 

05A)1/96 

07/30/96 

CBI 

(G)  Component  of  coating  with  ds- 

persive  use 

(G)  2-propenok:  ackl,  2-meitTyl, 
oxiranylmettiyl,  polymer  with 
ettwnyfcenzene,  akyi 
methacrytates,  2,2'-thk)bis  [etha- 
noi}-quatemized,  lactate  (salt) 

P-96-1035 

05«1/96 

07/30«6 

CBI 

(G)  Component  of  coating  with  db- 
persiveuse 

(G)  2-propenoc  ackl,  2-methyl, 
oxiranylmothyl,  pofymer  with 
ettienyftienzene,  al(yl 
methacrytates,  2.2'-thnt)is  (eiha- 
noi}-quatemized,  lactate  (saK) 

P-96-1036 

05A)1/96 

07/3a«6- 

CBI 

(G)  Component  of  coating  with  de- 
persiveuse 

(G)  2-propenok;  ackl,  2-methyl, 
oxiranyknethyl,  polymer  with 
ethenytt>enzer)e,  altyl 
methacrytates,  2J2'-tNctia  [etha- 
nol}-quatemized,  lactate  (salt) 

P-9&-1037 

05A)1/96 

07/3(V96 

CBI 

(G)  Component  of  coating  with  ds- 
persiveuse 

(G)  2-propenok:  ackl,  2-methyl. 
oxiranyknethyl,  polymer  with 
ethenylt)enzene,  alcyl 
melhacryiates,  2.2'-thk)his  [etha- 
noi}-quatemized,  lactate  salt 

F«-Q6-1038 

05/01/96 

07/3(Vg6 

CBI 

(G)  Component  of  coating  with  ds- 
persiveuse 

(G)  2-propenoc  ackl,  2-methyl, 
oxiranylmettiyl,  polymer  with 
ethenytoenzene,  alcyl 
methacrytates,  Z^-Wnba  [elha- 
noQ-quatamized,  lactate  (salt) 

IMI 


14590 


Federal  Register  /  Vol.  62.  No.  58  /  Wednesday.  March  26,  1997  /  Notices 


I.  165  Premanufacture  Notices  Received  From:  05/01/96  to  05/31/96— Continued 


Federal  Register  /  Vol.  62,  No.  58  /  Wednesday,  March  26,  1997  /  Notices  14591 

I.  165  Premanufacture  Notices  Received  From:  05/01/96  to  05/31/96 — Continued 


Case  Ho. 


P-96-1039 


P-96-1040 


P-96-1041 


P-66-1042 


P-96-1043 


P-96-1044 


P-96-1045 


P-96-1046 


P-96-1047 


P-96-1048 
P-96-1052 

P-06-1063 

P-96-1054 

P-96-1056 

P-96-1056 
P-96-1067 

P-«6-1058 

P-86-105S 

P-96-1060 

P-96-1061 

P-«6-10e2 


Received 


OS/01/96        07/30/96 


Proiected 

Notice 
End  Date 


0S/Q1/96 


06A)1/96 


06A)1/96 


0SA)1/g6 


OS/01/96 


06A)1/96 


06A)1/96 


05A)1/96 


0SA)1/96 
0SA)2/96 

OS/03/96 

0SA)3/96 

0SA)3/96 

0SA>3/96 
OS/03/96 

06/03/96 

0SA)3/% 

OS/03/96 

05A)3/g6 

OS/06/96 


07/30/96 


07/30/96 


07/30/96 


07/30/96 


07/30/96 


07/30/96 


07/3Q/96 


07/30/96 


07/30/96 
07/31/96 

08/01/96 

08/01/96 

08/01/96 

08A)1/96 
08A)1/96 

08/01/96 

08A)1/96 

08^)1/96 

08A)1/96 

08/04/96 


Manufacturer/1  mpocter 


CBI 


CBl 


CBI 


CBI 


CBI 


CBI 


CBI 


CBI 


CBI 


CBI 
CBI 

AKZO  Nobel  Resins 
CBI 

Lonza  Inc 

CBI 

Orient  Chemical  Cor- 
poration 
CBI 

CBI 

CBI 

CBI 

Essex  Specialty  Prod- 
ucts. Inc. 


Um 


(G)  Conponent  o«  coating  witti  dis- 
persive use 


(G)  Component  of  coating  with  dis- 
persive use 


(G)  Component  of  coating  with  dte- 
persive  use 


(G)  Component  of  coating  with  dis- 
persive use 


(G)  Component  of  coating  with  dis- 
persive use 


(G)  Conponent  of  coating  with  dis- 
persive use 


(G)  Component  of  coating  with  dis- 
persive use 


(G)  Component  of  coating  with  dte- 
persive  use 


(G)  Component  of  coating  with  dis- 
persive use 


(G)  Oil  addttive 

(S)  Hot  melt  ashesive  for  bondkig  in- 
duslhal  parts 

(S)  Resin  used  to  manufacture  indus- 
trial coatings 

(G)  Raw  material  for  UV  industrial 
wood  coatings 

(G)  Organic  intermed»te-destnx:tive 

use 
(G)  Processing  aid 
(G)  Coloring  material  for  printing  ink 

(G)  Processing  aid 

(G)  Processing  aid 

(G)  Processing  aid 

(G)  Processing  aid 

(S)  Polymer  used  in  sealant  manufac- 
ture 


Chemical 


(G)  2-pn3penotc  acid.  2-methyt. 
oxiranylmethyl,  polymer  with 
ethenylt)eruene,  al<yl 

meth€iaylates.    2^'-thiot)is    [ettia- 
nol]-  quatemized,  lactate  (salt) 

(G)  2-propenoic  acid,  2-fTiethyl. 
oxiranylnrwthyl.  polymer  with 
ettienyt>eruene,  a>(yl 

memacrylates.    2.2'-thiobis    (etha- 
noll-quateiTNzed,  lactate  salt 

(G)  2-propenoic  acid.  2-methyl, 
oxtranylmettiyl,  polymer  with 
ethenylt)enzene,  altyl 

melt»crylates,    2.2'-thiobis    (elha- 
noQ-quatemized.  lactate  salt 

(G)  2-propenoic  acid,  2-methyl, 
oxiranylnnlethyl,  polymer  ¥»ith 
eltwnylbenzene,  akyi 

methacrytetes,    2.2'-lhiobis    [etha- 
nol}-quatemized.  lactate  salt 

(G)  2-propenoic  acid,  2-melhyl. 
oxiranylmethyl,  polymer  with 
etfwnylbenzerw,  atcf\ 

methacrytetes,    2,2'-thiobis    [etha- 
nol}-quatemized,  lactate  salt 

(G)  2-propenoic  acid,  2-methyl, 
oxiranylniethyl,  polymer  with 
ethenytwnzene,  alcyl 

mettiacrytetes,    2,2'-thtobts    (etha- 
nol}-quatemized.  tectate  salt 

(G)  2-Propenoic  acid,  2-methyl, 
oxiranylmethyl,  polymer  with 
ethenylbenzene,  al(yl 

mettwcrytetes.    2^'-lhiobi8    [etha- 
nol}-quatefTiized.  lactate  salt 

(G)  2-Propenotc  acid,  2-flfWthyl, 
oxiranylmethyl.  polymer  with 
ettienylberuene,  afcyl 

metttacrytetes,    2,2'-thiobis    (etha- 
nol}-quatemized.  lactate  saN 

(G)  2-Propenoic  acid,  2-methyl, 
oxiranylmethyl,  polymer  with 
ethenylt)eruene,  altyl 

methacrylates,    2,2'-lhiobi8    (etha- 
nol}-quatem42ed,  lactate  salt 

(G)  Hydrocartiyl  amtnes 

(G)  Aliphatic  polyamide 

(G)  Acrylic  resin  solution 

(G)  Maleic  anhydrede,  polymer  with 
diethylene  glycol,  butanol  and 
epoxy  ester 

(G)  Isonoytdimettrylamine 

(G)  Altoxyiated  polyols 

(G)  Mixture  of  acid-sustituted  aro- 
matic azo  compourxis 

(G)  Halogenated-substituted- 

cydoakane 

(G)  Halogenated-substituted- 

cyctoalcane 

(G)  Halogenated-substituted- 

cydoakane 

(G)  Haiogenated-substituted- 

cydoaltane 
(G)      Isocyanate      functional      poly 

cartxxnoyl  (pofyalcytone  oxide) 


Case  No. 

Received 
Date 

Projected 
f^otice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-96-1063 

OS/06/96 

08/04/96 

Dexter  Corporation 

(S)  A  filler  for  epoxy  based  moidtfig 

(S)            Silane.            trinr)ethoxy[3- 

Electronic  Materials 

compounds 

(oxiranylmethoxy)propyl]-, 

Division 

hydrolyzed,  reaction  products  with 
vitreous  silica 

P-96-1064 

05/06/96 

08A}4/96 

CBI 

(G)  Process  anti-foulant 

(G)  Substituted  al(yl  /^^wterocycie 

P-96-1065 

05/08/96 

08/06/96 

Ube  Industries  (Amer- 
ica), Inc 
CBI 

(G)  Solvent  for  disviscosity 

(G)  Aliphatic  cartxxiate 

P-96-1066 

05/06/96 

08/04/96 

(G)  Processing  additive 

(G)      Alkane     polycartxwylic     acid 

alkarKilamine  salt 

P-96-1067 

05JQ7I96 

08A)S/96 

CBI 

(G)  Reactive  diluent^  "coating  addi- 
tive, open  norvdispersive  use"; 
functional  mononwr  and  comono- 
mer  =  "reactive  monomer,  corv 
taineduse" 

(S)  Beta-Alanine,  A^thenyl-ZV-fonnyl-, 
methyl  ester 

P-96-1068 

05A)7/96 

08A)5/96 

CBI 

(G)  Reactive  diluent  >=  "coating  addi- 
tive, open  norvdispersive  use"; 
functional  monomer  and  comono- 
mer  =  "reactive  monomer,  con- 
tained use" 

(S)  Beta-Alanine,  A^thenyl-A^-formyl-. 
methyl  ester 

P-96-1069 

05rt)7/96 

08/05/96 

CBI 

(G)  Reactive  diluent  =  "coating  addi- 
tive, open  norvdispersive  use"; 
funcbonal  monomer  and  comono- 
mer  =  "reactive  monomer,  con- 
tained use" 

(S)  Beta-Alanine.  /S^thenyl-AAformyl-. 
methyl  ester 

P-96-1070 

05/07/96 

08«)5«6 

CBI 

(G)  Reactive  dMuent  «  "coating  addi- 
tive, open  norvdispersive  use"; 
functional  monomer  and  comorxv 

(S)  Beta-Alanine.  /^thenyt-/y/-fonnyl-. 
methyl  ester  methylpropyl  ester 

taineduse" 

P-96-1071 

05A)7/96 

08/05/96 

CBI 

(G)  Reactive  diluent  ^  "coating  addi- 
tive, open  non-dispersive  use"; 
functior^  morxxner  and  comono- 
mer  =  "reactive  monomer,  corv 
tained  use" 

(S)  Beta-atenine,  AAethenyl-AZ-formyt-, 
2-ethylhexyl  ester 

P-96-1072 

05A)7/96 

08/05/96 

CBI 

(G)  Reactive  diluent  =  "coating  addv 
five,  open  non-dispersive  use"; 
functional  mononrwr  and  comono- 
mer  -  "reactive  nrvmomer,  corv 
taineduse" 

(S)  Beta-alanine,  N^thenyl-^formyt-, 
isooctyl  ester 

P-«6-1073 

05A)7/96 

08A)5/96 

CBI 

(G)  Reactive  diluents  "coating  addi- 
tive, open  norvdispersive  use"; 
functional  monomer  and  comono- 
mer  =  "reactive  monomer,  con- 
tained use" 

(S)  Beta-Alanine.  AAethenyt-AZ-fonnyl-, 
methyl  ester  trimethybicyck)(2.2.1) 
hept-2-yl  ester,  exo 

P-96-1074 

05«)7/96 

08/05/96 

CBI 

(G)  Reactive  diluents  "coating  addi- 
tive, open  norvdspersive  use"; 
functional  monomer  and  conrKXKV 
mer  =  "reactive  monomer,  con- 
tained use" 

(S)  Beta-Alanine,  /fethenyl-AWormyl-, 
methyl  ester 

P-96-1075 

05«)9/96 

08A)7/96 

H.B.  Fuller  Company 

(S)  Moisture-cure  adhesive  for  a  vari- 
ety of  substances;  note:  production 
volume  estimates  are  a  total  for  all 
the  pmn  substances  contmed. 

(G)  Isocyanate-temvnated  polyester 
polyurethane  polymer 

P-96-1076 

05/09/96 

08rt)7/96 

H.B.  Fuller  Company 

(S)  Moisture-cure  adhesive  for  a  vari- 
ety of  sutstances;  note:  production 
volume  estimates  are  a  total  for  ail 
the  pmn  substances  combined. 

(G)  Isocyanate-terminated  polyester 
polyurethane  polymer 

P-96-1077 

05/09/96 

08/07/96 

H.B.  Fuller  Company 

(S)  Moisture-cure  adhesive  tor  a  vari- 
ety of  substances;  note:  production 
volume  estimates  are  a  total  for  all 
the  pmn  sutjstances  combined. 

(G)  Isocyanate-terminated  polyester 
polyurethane 

P-96-1078 

05/09/96 

08rt)7/96 

H.B.  Fuller  Company 

(S)  Moisture-cure  adhesive  lor  a  vari- 
ety of  sut}6tarx;es,  note:  production 
volume  estinnaies  are  a  total  for  all 
the  pmn  substances  combined 

(G)  Isocyanate-terminated  polyester 
polyurethane  polymer 

P-96-1079 

05/10«6 

08/08/96 

BASF  Corporation 

(S)  Fuel  (gasoline)  additive 

(G)  Organic  alcohol,  altoxyiated 

P-96-1080 

0SA)9/96 

08A)7/96 

LG  Chemical  Amer- 
ica,lnc 

(S)  Black  ink  for  ink  jek 

(G)  Disazo  dye 

P-96-1081 

05A)9/96 

08rt)7/96 

The  Dow  Chemical 
Company 

(S)  Metal  working  lubricant 

(G)  Fatty  ak»hol  alcoxyiate 

IMI 
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Case  No. 


P-fl6-1082 
P-96-1083 
P-96-1084 

P-»-1086 

P-96-1086 
P-96-1087 
-1088 


P-96-1089 

P-96-1090 

P-86-1091 

P-96-1092 
P-«6-1093 

P-96-1094 

P-S6-1095 

P-e6-1096 
P-96-1097 
P-fi6-1098 
P-96-1099 


P-96-1100 
P-98-1101 
P-98-1102 

P-fl&-1103 

P-g6-1104 
P-96-1105 


P-96-1106 

P-96-1107 

P-96-1108 
P-96-1109 

P-«6-1110 

P-fl6-1111 
1112 
1113 
P-98-1114 
P-fl6-1115 


Received 
Date 


05/10/96 
05/1  (V96 
05/10/96 

05/13/96 

05/13/96 
05/13/96 
05/14/96 

05/14/96 

05/14«6 

05/07/96 

05/14/96 
05/14/96 

05/14/96 

05/15/96 

05/1 5«6 
06/15/96 
05/15/96 
05/15/96 


05/15.^ 
05/15/96 
05/15/96 

06/15/96 

05/16/96 
05/16^96 


05/17/96 

06/20/96 

05/17/96 
05/13/96 

05/21/96 

05/20/96 
05/20/96 
05<^Q/96 
05/20/96 
05/20/96 


Protected 

Notice 
End  Date 


08/08/96 
08A)8/96 
08/08/96 

08/11/96 

08/11/96 
08/11/96 
08/12/96 

08/12/96 

08/12/96 

08A)5/96 

08/12/96 
08/12/96 

08/12/96 

08/13/96 

08/13/96 

08/13/96 
08/13/96 
08/13/96 


08/13/96 
08/1 3«6 
08/13/96 

08/13/96 

08/14/96 
08/14/96 


08/15/96 

08/15/96 

08/15/96 
08/11/96 

08/19/96 

08/15/96 
08/15/96 
08/15/96 
08/15/96 
08/15/96 


Manufacturef/lmporter 


BASF  Wyandotte  Cor- 
poration 

BASF  Wyandotte  Cor- 
poration 

The  Polyset  Company, 
Inc 


Monsanto  Company 

CBI 
CBI 
Geiest  Inc. 

CBI 

CBI 

CBI 

CBI 

Essex  Specialty  Prod- 
ucts, Inc 

Essex  Specialty  Prod- 
ucts, Irv: 

Gem  Urettiane  Cor- 
poration 

Cytec  Irxjusthes 

CBI 

CBI 

CBI 


CBI 
CBI 
Adhesives  Research, 

Inc. 
CBI 

CBI 

Reichhokj  Chemicals 
Inc 


Synttietic  Solutions, 

Inc 
CBI 

CBI 
CBI 


Ciba-Geigy  Corpora- 
tion, Textile  Prod- 
ucts Division 

CBI 

CBI 
CBI 
CBI 
CBI 


Use 


(S)  Polyol  for  polyurettttne  product 
(S)  Polyol  for  polyurethane  product 

(S)  Photoinitiator-  adhesives  coatings, 
inks;  ttiermal  intiator-  electronic 
encapsulants;  themal  initiator-  conv 
posites 

(S)  Stain  inhtortor  for  nylon  fibers; 
blerxjing  agents  for  nylon  polymer 

(G)  Coatings  additive 

(G)  Organosilane  ester  intermediate 

(G)  Coating  additive 

(G)  Adhesive  coatings 

(G)  UV  light  stabilizer  for  plastics 

(G)  Components  of  coatings,  inks, 
adhesives  etc 

(G)  Open  noTKlispefslve  use 

(S)  Polymer  used  in  sealant  coatings 
manufacture 

(S)  Polymer  used  in  sealant  coatings 
marHjfacture 

(S)  Finishing  of  leather  textile  treat- 
ments 

(G)  UV  light  stabilizer  in  plastics 

(G)  Laundry  additive 

(G)  Laurxjry  additive 

(G)  Polyester  resin  for  use  in  indus- 
trial coatings 


(GyOpen  norvdispersive  use 

(Q)  Open,  norvdispersive  use 

(S)  Pressure  sensitive  adhesive  for 
tape  products 

(G)  ModHier  for  polymer  resins(to  im- 
prove paintability 

(G)  Open,  noTKf  spersive 

(S)  Corrosnn  resistant  pipe  and  duct 
manufacture;  laminated  panels; 
chemicai  porcess  equipment 
(tanks,  stacks,  etc.);  boat  manufac- 
ture (manne)  gemeral  laminating 

(S)  Solvent  in  cleaning  compounds; 
general  purpose  solvent 

(S)  Catalyst  in  carbonylation  and 
hydroformylatkxi 

(G)  Intermediate  for  dye  manufacture 

(G)  SoUer  mask  coating 


Cherncal 


(G)  Textile  dye 


(G)  Comporwnt  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 


(G)  Glycolysis  product  of  poly- 
urethane foam 

(G)  Glycolysis  product  of  poly- 
urettiane  foam 

(S)  lodonium.  [4-1(2- 

hydroxytetradecy- 

l)oxy]phenyl)pbenyl-,  (oc-6-11>- 
hexanfluoroantinxKiate  (1-) 

(G)  Sultonated  nylon  copolymer 

(G)  Organo  silane  ester 

(G)  Organo  silar>e  ester 

(G)  Alkyt  modified  polydimethyt  silox- 
ane 

(G)  Solane-terminated  polyester  poly- 
mer 

(G)  Polymethylmethacrylate  with  a 
hydroxy  benzopherKfie  structure 

(G)  Unsaturated  epoxy  ester 

(G)  Acid  ester 

(G)  Polyetherisocyanate  silane  adduct 

(G)     Polyett>er     polyol     Isocyanate 

adduct 
(S)  Aqueous  polyurettiane  disperskm 

(G)  Hindered  amine  light  stabilizer 

(G)  Modeled  polycarboxylale 

(G)  Modified  polycartwxylate 

(S)  Fatty  ackte,  hack-C,6-C„,  poly- 
mers with  glycerol,  glycklyl 
neodecanoate,  maiek:  anhydride, 
phthaKc  anhydride,  3,5,5- 

trimethy^xanoK  add,  and 
trimethy  lolpropane 

(G)  Ackl  ester 

(G)  Styrene-acrylk:  copolymer 

(G)  Acrylic  polymer 

(G)  Unknown 

(G)  Polyester  polyol  resin 
(G)  Brominated  vinyl  ester 


(G)  Synthetk:  hydrocartXKi  solvent 

(S)  AcetK  ackj,  rhodium  (3^)  salt  (8ci, 
9ci) 

(S)  Phenol,  3-(dtoutylamino)- 

(G)  Ptienol,  polymer  with  formakJe- 
hyde,  glyctdyl  ether  aery  late  hydro- 
gen alkane  cartxjxylate 

(G)  Benzer>esulforuc  ackJ  amino  tri- 
azinyl  amino  alcyl  substituted 
dfoxazirw  compound 

(G)  Polyurethane  acrylate 

(G)  Polyuretharw  acrylate 
(G)  Polyurethane  acrylate 
(G)  Polyurethane  acrylate 
(G)  Polyurethane  acrylate 


Case  No. 


P-96-1116 
P-96-1117 
P-96-1118 
P-96-1119 
P-96-1120 
P-96-1121 
P-96-1122 
P-96-1123 
P-96-1124 
P-96-1125 
P-96-1126 

P-96-1127 
P-96-1128 
P-96-1129 


P-96-1130 

P-96-1131 

P-96-1132 

P-96-1133 

P-96-1134 

P-96-1135 

P-96-1136 
P-96-1137 

P-«6-1138 
P-96-1139 

P-96-1140 
P-96-1141 
P-96-1142 


Received 


P-96-1143 

P-«6-1144 
P-96-1145 


05/20/96 
05/20/96 
05/20/96 
05/20/96 
05/20/96 
05/20/96 
05/20/96 
05/20/96 
05/21/96 
05/21/96 
05/20/96 

05/22/96 
05/23/96 
05/21/96 


05/24/96 

05/28/96 

05/23/96 

05/23/96 

05/23/96 

05/23/96 

05/24/96 
05/23/96 

05/22/96 
05/23/96 

05/23/96 
05/23/96 
05/24/96 


Protected 

htotioe 
End  Date 


05/24/96 

05/24/96 
05/24/96 


08/15/96 
08/15/96 
08/15/96 
08/15/96 
08/15/96 
08/15/96 
08/15/96 
08/15/96 
08/19/96 
08/19/96 
08/18/96 

08/20/96 
08/21/96 
08/19/96 


08/22/96 

08/26/96 

08/21/96 

08/21/96 

08^1/96 

08/21/96 

08/22/96 
08/21/96 

08/20/96 
08/21/96 

08/21/96 
08/21/96 
08/22/96 


Manufacturer/Importer 


08/22/96 

08/22/96 
08/22/96 


CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

3M  Company 

Kanematsu  USA  Inc 

CBI 

CBI 

Derviis  Chemical 
Company 


CBI 

Pilot 

CBI 

CBI 

CBI 

CBI 

CBI 
CBI 

C8I 
CBI 


RewhhokJ  Chemnals 

Inc 
CBI 

Champkxi  Tech- 
notogies 


Use 


CBI 

CBI 
CBI 


(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  vinth  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Coating  additive 

(S)  Intermediate 

(S)  Adhesive  for  daiper,  ceiling,  plas- 
tic 

(S)  Adcftive  for  consumer  products, 

dispersive  use 
(G)  Cotorant  for  inks 

(S)   Seaiarrt  for  kxip  detectors  irv 
staHed  into  concrete  or  asphalt 


(S)  Leather  dyeing 


(S)  Lubricant/  corrosion  inhtoitor  vis- 
cosity modifier  and  foam  booster  in 
shanipoos  and  iqukj  detergents 

(G)  Surfactant  monomer  for  polymeric 
thickers 

(G)  ThKkening  compound  for  aque- 
ous system 

(G)  Thickening  compound  tor  aque- 
ous system 

(G)  ThKkening  compound  for  aque- 
ous system 

(G)  Coating  corrponent 

(S)  Catalyst  for  polyurethane  foam 
manufacture 

(G)  Open,  non  dispersive  use 

(G)  Conponent  in  uvcure  release 
coatings  (for  adhesive  tape  back- 
ing) 

(S)  Component  for  adhesive 

(G)  Thckening  corrpound  for  aque- 
ous systems 

(S)  Coaosfon  inht>itor  for  oil  produc- 
tion and  pipeline 


Chemicai 


(S)  Sample  extinction  and  prepara- 
tion 
(G)  To  cofor  leather 
(G)  Waterproofing  addHive 


(G)  Polyuretharw  acrylate 
(G>Polyurethane  acrylate 
(G)  Polyurethane  acrylate 
(G)  Polyurethane  acrylate 
(G)  Polyurethane  acrylate 
(G)  Polyurethane  acrylate 
(G)  Polyurethane  acrylate 
(G)  Polyurethane  acrylate 

(G)  Ruorochemcal  acrylate  copoly- 
mer derivative 

(G)  Ruorochemcal  acrylate  copoly- 
mer 

(S)  Beruen.  ettienyl-,  polymer  with  1- 
methyl-4-(  1  -mettrylethenyl) 
cycfohexerie,  hydrogenated 

(S)  2-hepten-4-one,  5-methyl-. 

(G)  Substituted  pyridne  substituted 
phenyl  azo 

(S)  Oxirane,  methyl-,  polymer  with 
oxirane,  ether  with  1,2,3- 
propanetiiol  (3:1),  polymer  with 
alpha-hydro-omega-hydroxypoly 
[oxy(  methyl- ,2-ethaediyl))and  1.1'- 
mettrylenebis  fisocyanatobenzene] 

(G)  Polysubstituted  bis 

pherrylazonapthalene  disuHorvc 
ackl 

(S)  9,12-Octadecadwn  an«de,AH2- 
hy*oxypropyf)-z.4- 

(G)  Vinyl  modHied  nonforvc  surfactant 

(G)  Acrylate  copolymer  saK 

(G)  Acrylate  copolymer  salt 

(G)  Acrylate  copolymer  salt 

(Q)  Urettiane  acrylate  prepolymer 
(G)  Morxvamine  salt  cartx>xylate 

(G)  Styrenated  acrylk;  copolymer 
(G)  Vinyl  functional  siTicone  flud 

(G)  Polyester  polyurethane 
(G)  Modified  acrylic  terpolymer 

(S)  Fatty  ackls,  tall-oil,  polumer  with 
tetoaethylenepentamine  acetates, 
mercaptoacetates;  fatty  ackls,  tal- 
oil,  polymer  with 

tetraethyleriepentamine,  acetates; 
fatty  acids,  taH-oil,  polymer  with 
tetraethyiene  pentamine, 

mercaptoacetates 

(G)  Bonded  phase  sifeca  gel 

(G)  Black  azo  dye 

(G)  ModHied  polymettiyl  sifoxane 


IMI 
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Case  Uo. 


P-96-1146 

P-96-1147 
P-96-1148 


P-96-1149 
P-96-1150 

P-96-1151 
P-96-1152 
P-96-1153 
P-96-1154 
P-96-1155 
P-«6-1156 
P-«6-1157 
P-96-1158 
P-06-1159 
P-96-1160 

P-96-1161 

P-96-1162 

P-96-1163 


P-96-1165 

P-96-1166 

F»-S6-1167 

P-96-1168 
P-96-1169 
P-96-1170 
P-S6-1171 


Received 
Dale 


05.^8/96 

05/29/96 
05/23/96 


05/29/96 
05/28/96 

05/291^ 
05/29/96 
05/29/96 
05/29/96 
05/29/96 
05/29/96 
05/29/96 
05/29/96 
05/29/96 
05/28/96 

05/28/96 

05/28/96 

06/28/96 


Projected 

Notice 
End  Date 


Manufacturer/Importer 


P-96-1164        05/28-W 


05/28/96 

05/28/96 

05/28/96 

05/28/96 
05/28/96 
05/28/96 
05/28/96 


08/26/96 

08/27/96 
08/21/96 


08/27/96 
08/26/96 

08/27/96 
08*^7/96 
08/27/96 
08/27/96 
08/27/96 
08/27/96 
08/27/96 
08/27/96 
08/27/96 
08/26/96 

08/26/96 

08/26/96 

08/26/96 

08/26/96 

08/26/96 

08/26/96 

08/26/96 

08/26/96 
08/26/96 
08/26/96 
08/26/96 


CBI 


Hercules  Incorporated 
Condea  Vista  Com- 
pany 

Thtokol  Corporation 

GE  Silicones 

CBI 
CBI 
CBI 
CBI 

CBI 
CBI 
CBI 
CBI 
CBI 
CBI 

CBI 

CBJ 

CBI 


CBI 

CBI 

CBI 

CBI 

CBI 
CBI 
CBI 
CBI 


Use 


(G)  Surlactant  monomer  for  polymeric 

thickeners 
(G)  Papermaking  chemical 
(G)  Base  oil  for  lubricating  oil 


(G)  Destructive  use  as  a  pyrotedhnk: 

oxklizer 
(G)  Uv  stabilizer  used  in  protective 

coatings 

(G)  Binder/  crosslinker 

(G)  Binder/  crosslinker 

(G)  Binder/crosslinker 

(G)  Binder/crosslinker 

(G)  Binder/crosslinker 

(G)  Binder/crosslinker 

(G)  Binder/crosslinker 

(G)  Binder/crosslinker 

(G)  Birxler/crosslinker 

(S)  As  a  hot  melt  adhesive  to  bond 
copper  ire  coils  to  noryl  pladtK  tele- 
viskxi  deflection  yoke  housings 

(S)  As  a  hot  melt  adhesive  to  bond 
copper  ire  coils  to  noryl  piadtk:  tele- 
vision deflection  yoke  houstngs 

(S)  As  a  hot  melt  adhesive  to  borxJ 
copper  ire  coils  to  noryl  pladtic  tele- 
vision deflection  yoke  housings 

(S)  As  a  hot  melt  adhesive  to  bond 
copper  ire  coils  to  noryl  pladtic  tele- 
visk>n  deflection  yoke  housings 


(S)  As  a  hot  melt  adhesive  to  bond 
copper  ire  coils  to  noryl  pladtK  tele- 
vision deflection  yoke  housings 


(S)  As  a  hot  melt  adhesive  to  bond 
copper  ire  coils  to  noryl  pladlK  tele- 
vision deflectkxi  yoke  housings 

(S)  As  a  hot  melt  adhesive  to  bond 
copper  ire  co»ls  to  noryl  pladtic  tele- 
viskxi  deflection  yoke  housings 

(S)  As  a  hot  melt  adhesive  to  borxl 
copper  ire  coils  to  noryl  pladtk:  tele- 
vision deflection  yoke  housings 

(G)  Thickening  compound  for  aque- 
ous system 

(G)  Thickening  compound  for  aque- 
ous system 

(G)  Thickening  compound  for  aque- 
ous system 

(G)  Laundry  addKive 


Chemicai 


(G)  Vinyl  rrodified  noruonic  surfactant 

(G)  digomeric  alcenyl  ester 

(S)      Lubrication     oil      (petroleum), 

hydrocracked    nonarom.     solvent- 

deparatfined 
(S)  Copper  hydroxkle  nitrate 

(G)       Reaction      product      of      a 
silsesquwxarie-silKic  add  resin  with 
a  silylated  aromatk:  compound 
(G)  Akx>hol,  akJehyde,  melamine  re- 

actkxi  products 
(G)  Alcohol,  aldehyde,  melamine  re- 
action products 
(G)  Akx)hol,  akJehyde,  melamine  re- 
action products 
(G)  Akx>hol,  akJehyde,  amide,  mel- 
amine reaction  products 
(G)  Ateohd,  aldehyde,  glyceride,  mel- 

amir>e  reaction  products 
(G)  Alcohol,  akJehyde,  glyceride,  mel- 
amine reaction  products 
(G)  Atoohol,  akJehyde,  melamine  re- 
action products 
(G)  Ateohol,  akJehyde,  melamine  re- 
action products 
(G)  Ak»hol,  akJehyde,  melamine  re- 

actwn  products 
(G)     Fatty     ackJs,     C,  .-unsaturated 
dimers,    polymers    with    ettiyler)e- 
diarrine.  tall-oil  fatty  ackls,  a  diba- 
SK  acid  arxJ  diamines. 
(G)     Fatty     acids,     C,, -unsaturated 
dimers,    polymers    with    ethylene- 
diamine,  a  dit>ask;  ackJ,  diamines 
arxJ  a  morx>-bask:  ackJ. 
(G)     Fatty     ackJs.     Cig-unsaturated 
dimers,    polymers    with    ethylene- 
diamine,  a  dibasic  ackJ,  diamines 
arxJ  a  morx>-t}asic  ackJ. 
(G)     Fatty     ackJs,     C|g-unsaturated 
dimers.    polymers    with    ethylene- 
diamine,  tall-oil  fatty  ackJs,  a  dit>a- 
sk:  acid,  and  diamines  and  a  mono- 
basK  ackJ. 
(G)     Fatty     ackls,     C,g-unsaturated 
dimers,  polymers  with  ,  ethylene- 
diamine,  taU-oil  fatty  ackJs.  a  diba- 
sk;  ackJ.  diamines  and  a  mono- 
bask:  ackL 
(G)     Fatty     ackJs,     CrHJnsaturated 
dimers,  polymers  with  dibask:  ackJ, 
a   ditiask:   ackJ,   diamines   arxJ   a 
morto-bask:  acxJ. 
(G)     Fatty     ackJs,     d, -unsaturated 
diniers,  polynters  with 

ethylenediamines.  a  dibask:  ack), 
diamines  and  a  mono-bask:  ackJ. 
(G)  Fatty  ackJs,  C,g-unsaturated 
dimers.  polymers  with  ettiylene- 
diamine.  a  dittask;  ackJ,  diamines 
arxJa  morx>-bask:  ackJ 
(G)         Hydrophobkally         modWied 

polyacrytate 
(G)         Hydrophobkially         modified 

polyacrylate 
(G)         Hydrophobcally         modified 

polyacrylate 
(G)  Modmed  polycarfooxylate 


Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemtoal 

End  Date 

P-96-1172 
P-96-1173 

05/28/96 
05/29/96 

08/26/96 
08/27/96 

CBI 

(G)  Laundry  addWve 

(G)  Petrochemical  corroskxi  inhtjilor 

(G)  ModHied  polycttboxytale 

(S)  Tal  on.  maleated,  reactnn  prod- 

westvaco Corporatnn 

for  destnxition  and  contained  uses. 

ucts    with    4,5-dihydro-2-nortall-oil 
Ective-I  Hnrnklazole-I -ethanamine 

P-06-1174 

05/29/96 

08/27/96 

Westvaco  Corporation 

(Q)  Petrochemical  corroekxi  inhftjitor 
for  destructnn  and  contained  uses. 

(S)  Fatty  acids,  tal-oi,  raactkxi  prod- 
inaleated  tall  oil. 

P-96-1175 

05/29/96 

08C7/96 

CBI 

(G)  Coating  curative 

(G)  PoiyamkJe 

P-96-1176 

05/30^96 

08/28/96 

Huls  America  Inc 

(S)  Pigment  dispersant  for  color  dto- 
per^ 

(S)    Polymer    of:    ethylene    oxide; 
tsotridocyl    akxjhol;    phosphorous 

pentoxide;d»ne(hylcyctohexytamine 

P-96-1177 
P-96-1178 

05/31/96 
05/31/96 

08/29/96 
08/29/96 

CBI 

Ct>a-Geigy  Corpora- 

txxi 
CBI 

(G)  Open.  norHJtopersive 
(G)  Paper  dye 

(G)  Metal  saN 

(Q)   Pyrxinum  derivative  dnhionde 

salt 
(G)  EpoxkJized  copolymer  of  phenol 

P-98-1179 

05/30/96 

08/28/96 

(S)  Adhesive  (or  moMed  perts  provkJ- 

ing  air  tightness 

arx]  substituted  pherK>l 

P-96-1180 

05/29/96 

08/27/96 

CBI 

(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

(G)  Amine  functkjnal  polyester  polyol 

P-96-1181 

05/29/96 

08/27/96 

CBI 

(G)  Amine  functkxtal  polyester  polyol 

P-96-1182 

05/29/96 

08/27/96 

CBI 

(G)  Component  of  coating  with  open 

(G)  Amine  functkxtal  polyester  polyol 

P-96-1183 

05/29/96 

08/27/96 

CBI 

(G)  Cocrponent  of  coating  with  use 

(G)  Amine  tunctkmal  polyester  polyol 

P-96-1184 

05/291/96 

08/27/96 

CBI 

(G)  Component  of  coating  with  use 

(Q)  Amine  functtonal  polyester  polyol 

P-9ft-1185 

05/29/96 

08/27/96 

CBI 

(G)  Component  of  coating  with  use 

(G)  Amine  functk)nal  polyester  polyol 

P-96-1186 

05/29/96 

08Z27/96 

CBI 

(G)  Corrponent  of  coating  with  use 

(G)  Amine  functkxial  polyester  polyol 

P-96-1187 

05/29/96 

08/27/96 

CBI 

(G)  Component  of  coabng  with  use 

(G)  Amine  functional  polyester  polyol 

P-96-1190 

05/31/96 

08/29/96 

NOF  America  Cor- 
poratkm 

(S)   Impact   modHier  of  engineering 
plastics 

(G)  Acrytate  polymer 

P-96-1191 

05/30/96 

08/28/96 

CBI 

(G)    AddNive,    open.    non-d»persive 
use 

(G)    Akxthais,    ethoxylated    reactxxi 
products  with  malec  anhydnde 

II.  55  Notices  of  Commencement  Received  From:  05/01/96  to  05/31/96 

Commence- 

Case  No. 

Received  Date 

nf»nt/lmpoft 
Date 

Chemical 

P-83-0997 

05/21/96 

05/13/96 

(S)60ial(yiamino-2-<substituted)  spiro(xanthene-.9.3-pMhaikle 

P-87-0565 

03/18/88 

06A)2/96 

(S)Capper  (II)  hydroxide  phosphate 

P-90-0065 

10/26/89 

05/29/96 

(G)Polyester  sitoxane 

P-90-0066 

0/26/96 

05/29/96 

(G)  Titaning  containing  phosphate  and  pyrophosphate 

P-91-0796 

05/15«6 

05A)1/96 

(G)  Polyurethane 

P-93-0480 

05/29/96 

05/24/96 

(S)  Potvtoxv-1 .2-etttanedivO  aloha-  (carboxvmelhvO-  omeoa.-  (9-octadecenyioxy>- 

P-9:>-1214 

05/01/96 

03/29«6 

(G)  Amkte,  akali  salt 

P-93-1215 

05/29/96 

03/29/96 

(G)AI(oxytated  amkJe 

P-94-0089 

05A)1/96 

04/22/96 

(G)  Mixture  of  reactwn  products  of  aNphalic  Isocyarwte,  oxirane,melhyl-4X)lymer  with 
oxirane;  poly(oxy-1.4-t)utanediyl  2-hydro-M'4iydroxy;  capped  with  hy*CBtyethyl  acrylate 
and  hydroxy  ettiyl  methacryiate 

P-94-0355 

05/14/96 

06A)6/96 

(G)  Branched  alkyl  chtorides 

P-94-0357 

05/14/96 

06/11/96 

(G)  Branched  alcykimelhyiamine  oxkJes 

P-94-^)650 

05/28/96 

05/14/96 

(G)  Polyester  isocyanate  prepolymer 

P-94-1534 

05/16/96 

04/24«6 

(G)  Fatty  polyamine  compounds  with  organic  ackls 

P-94-2082 

05/21/96 

11/29/95 

(G)  Organo  rrmffied  poiysatoxane 

P-95-0237 

05A)8/96 

05A)2/96 

(G)  Cartjoxyic  ackJ  derivative 

P-95-0249 

05/10/96 

01/04/96 

(G)  Amino  functnnal  polycimethylsioxane 

P-«5-0592 

05/15/96 

04/17/96 

(G)  BkKked  polyisocyanate 

P-95-0665 

05/1 4«6 

02/22/96 

(G)  Copolymer  with  2-propenoc  ackJ.  butyl  ester 

P-95-0674 

05/14/96 

04A»/96 

(G)  Polyether  polyester  polyurelhane 

P-«5-0752 

05/29/96 

05/19/96 

(G)  Substituted  phenyl  azo  substituted  naphthatenesulk>rac  ackl  azo  substituted  amino  tri- 

P-95-0940 

05/02/96 

04/11/96 

(G)Amkline 

P-05-1287 

05/20/96 

05A)1/96 

(G)  Ptwnol.  4,4'-<1-meltTyte(hyfklene)bis{2,6-dfcromo-,  polymer  with  (chk)romethyt)oxirane. 
an  isocyanate  and  4.4'-<1-methytethy1kJene)t)is(pherK)l] 

P-96-1360 

05/31/96 

05/06/96 

(G)  21873-52-9 

P-95-1405 

05/10/96 

05A)1/96 

(G)  Co  polycaibonate 

P-95-1811 

05A)8/96 

04/21/96 

(G)  Fatty  ackls,  esters  wHh  trimethytolpropene.  reactkm  products  with  TDI 

P-95-1825 

05/24/96 

06/12/96 

(G)Thk)phene 

P-e5-1460 

06/25/96 

06/16/96 

(G)Polyurelhene  polyarcyic  resin 

IMI 
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Case  No. 


P-06-1941 
P-95-1961 
P-95-1967 
P-95-2083 
P-«6-2065 


P-Q6-0048 
P-96-0096 
P-96-0097 
P-96-0096 
P-96-0099 
P-96-0183 
P-fl6-0193 
P-96-0198 

P-96-0200 
P-96-0236 
P-96-0237 
P-96-0247 
P-96-a276 
P-96-0299 
P-96-0301 
P-86-0311 
P-96-0321 
P-96-0341 
P-86-0342 

P-96-0343 

P-g6-0344 
P-96-0363 
P-e6-0409 
P-86-0424 
P-96-0425 
P-fl6-0588 

P-fl6-0605 
P-96-0666 

P-«6-0667 
P-96-0668 


11.  55  Notices  of  Commencement  Received  From:  05/01/96  to  05/31/96— Continued 


Received  Date 


05/30/96 
05/13/96 
05/10/96 
05/29/96 
06/D8/96 


05A)7/96 
05/14/96 
05/14/96 
05/14/96 
05/14/96 
05/28/96 
05/14/96 
05/02/96 

05/20/96 
11/22/96 
11/22/95 
05/20/96 
05/16/96 
12/14/95 
06/07/96 
05/14/96 
OSAn/96 
05/22/96 
05/22/96 

05/22/96 

05/06/96 

05/10/96 
05/20/96 
05/20/96 
05/20/96 
05/07/96 

05/23/96 
05/20/96 
05/07/96 
05/31/96 
05/31/96 


Convnence- 

ment/lmport 

Date 


09/22/95 
04/12/96 
04/30/96 
05/23/96 
04/24/96 


04/18/96 
04/26/96 
04/26/96 
04/26/96 
04/26/96 
04/30/96 
04/08/96 
04/22/96 

05A»/96 
05/06/96 
05/06/96 
05A)5/96 
05/06/96 
05A)6/96 
04/27/96 
04/17/96 
04/10/96 
04/24/96 
04/24/96 

04/24/96 

04/29/96 
0SA)1/96 
04/23/96 
05/16/96 
05/16/96 
04/3(V96 

05/06/96 
05/07/96 
05A)2/96 
05/02/96 
06A)2/96 


£ 


Cheinical 


(G)  Sitoxanes  and  silicones,  dkne  polyettwr  nxxSfled 

(G)  Ptioxphoric  acid,  mixed  potyoxyalkylene  ary<  and  akyi  esters 

(G)  Inorganic  wax 

(S)  Berttenemetharxjl.  4-hydroxy-.alpha.-mettiyt 

(S)    I.S-benzenedicartJoxylic    acid.    5-suWo-,    monosodium    salt,    polynier    with    1,3- 

beoezenedk»rt)oxylic   acid,    1.3-dihydro-1,3-dk)xo-5H80benzofurancartx)xylic   acid   and 

2.2'-oxt3is(ethanol],  conv  with  22'  lotrisjethanol] 
(G)  Acrylate  polymer,  ammonium  salt 
(G)  Oi-urea  compounds 
(G)  Dkjrea  compounds 
(G)  Oi-urea  compounds 
(G)  Di-urea  compounds 
(G)  Substituted  europium  acetonate 
(G)  Polyester  polyurethane 
(G)     1,1-{a»(anet)ic     I(hexahy(lro-2,4,6-8utwtitutedi>yTimidkiediy0a2O-pheny»enel]t)i8(a»cyl 

sutMtituted  hetnxydic  sultonic  acid,  altanealkanolamine  saN 
(G)  PolyuTBttiane-urea 
(S)1-Tridecyn-3-ol  3-menthol 
(S)3.5-Tetrasiloxanediol,  1 ,1 ,5.7.7.7-<octamethyl) 
(G)  Amntonium-functional  siloxane 
(G)  Ahjminum  organo  metalic  compound 
0 

(G)  Bis  azo  pigment 
(G)  Oimer  acid  based  polyester 

(G)  Polyisocyanate  polyol  prepolymer;  polyurelhane  adhesive 
(G)  Condensation  product  of  formaldehyde,  urea  substituted  phendsulfonic  acid 
(G)  Condensation  product  of  fomialdehyde.  urea  substituted  phenoteuHonic  acid  sodhjm 

saR 

(G)  Condensation  product  of  formaldehyde,  urea  substituted  phenolsuWonic  acid  ammo- 
nium add 
(G)  Epictitorohydhn.  polymer  with  afcenytamines  and  atcylamine,  acid  saRs 
(G)  Ogano  modMed  heptamethyffrisitoxww 
(G)  -4-cyafX)-A/-heptynoluene  derivative 
(G)  Epoxy  resirvfatty  aads  copolymer 
(G)  Epoxy  resin-fatty  acids  copolymer 

(G)  SU>stituted  naphthalenesuttonic  acid  azo  naphthalenyly  amino  triazinyf  substituted 

akane 
(G)  Ettianoiamine  acetate  ettryteneamine  acetate  solution 
(G)  AmirK>-furx:tional  polydimethylslloxane 
(S)  Bismuth  oxide  silicate  (bi  2  o<sio4)) 
(S)  Silicate  acid  (h4sioa),  bismuth  (34-)  saN  (3:4) 
(S)  Bismuth  oxid  silicate  (bi  12  o  16(sio4)) 


Wednesday 
J  March  26,  1997 


Part  VII 

Environmental 
Protection  Agency 

Certain  Chemicals;  Premanufacture 
Notices 


UstofSubfacte 

Environmental  protection, 
Premanufocture  notices. 

DatKi:  March  12, 1997. 

OKarMoralea, 

Acting  Director.  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  97-7832  Filed  3-25-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51865;  FRL-S565-71 

Certain  Ctiemicals;  Premanufacture 
Notices 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUftMURY:  SecUon  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  pubUsh 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
dociunent  contains  notices  received 
from  September  1,  1996  to  September 
30. 1996. 

ADDRESSES:  Written  comments, 
identified  by  the  docimient  control 
number  "[OPPTS-51855)"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St..  SW.,  Rm. 
ETG-099  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic#epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  fonnat.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPPTS-51855].  No  ConfidenUal 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
conmients  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  informati<Hi  on 
electronic  submissions  can  be  found 
under  "SUPPLEMEMTARY  INFOflllATlOW"  of 
this  dociunent. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  CNvision 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St..  SW., 
Washington,  DC,  20460,  (202)  554-1404, 


TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
pubUsh  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically. 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly.  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "(OPPTS- 
51855]"  (including  conmients  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  hoUdays.  The  pubUc 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC).  Rm.  NEM-B607,  401  M  St..  SW.. 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic^pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  pubUc  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  fihngs  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  pubUc, 
to  comply  with  the  requirements  of 


TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely.  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consohdated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report.  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  beUeves  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  pubhc.  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earUer  notices  will  not 
be  provided  imder  the  new  format.  The 
status  reports  of  substemces  under 
review,  potential  production  voliune. 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consoUdated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  pubhc  in  not  pubUshing  the  data. 
Health  and  safety  data  are  not 
sunmiarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NQC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Docimient  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551. 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
hsted  above.  All  conmients  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 


This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 


\.  100  Premanufacture  Notices  Received  From:  09/01/96  to  09/30/96 


Case  No. 


IMI 


P-96-1621 
P-96-1622 

P-96-1623 
P-96-1624 
P-96-1625 


P-96-1626 
P-96-1627 

P-«6-1628 

P-96-1629 
P-96-1630 

P-96-1631 

P-96-1632 

P-96-1633 

P-96-1634 

P-96-1635 

P-96-1636 

P-96-1637 

P-96-1638 

P-96-1639 

P-96-1640 

P-96-1641 

P-96-1642 
P-96-1643 
P-96-1644 


P-96-1645 
P-«6-1646 

P-96-1647 

P-96-1648 
P-96-1649 

P-96-1650 

P-96-1651 


Received 
Date 


09/03/96 
09^)3/96 

09/05/96 
09A)5/96 
09/04/96 


09A)6/96 
09/03/96 

09/04/96 

09/03/96 
09/04/96 

09/04/96 

09/04/96 

09/04/96 

09/04/96 

09/04«6 

09/05/96 

09/05/96 

09/05/96 

09/05/96 

09/05/96 

09/05/96 

09A)5/96 
09/05/96 
09/05/96 


09/06/96 
09/09/96 

09/09/96 

09/06/96 
09/06/96 

09/06/96 

09/10/96 


Projected 

Notice 
End  Date 


12/02/96 
12/02/96 

12A)4/g6 
12/04/96 
12/03/96 


12/05/96 
12/02/96 

^2J03m 

^2/02J96 
12A)3/96 

12AKV96 

12/03/96 

12/03/96 

12A)3/96 

12/03«6 

12/04/96 

12/04/96 

12/04/96 

12/04/96 

12/04/96 

12/04/96 

12A)4/96 
12/04/96 
12/04/96 


12/05/96 
12/08/96 

12A)8/96 

12A35/96 
12/05/96 

12^)5/96 

12/09/96 


Manufacturer/Importer 


Dow  Coming 
CBI 

CBI 
CBI 

Cit>a-<ae«gy  Corpora- 
tion 

CBI 


I  C  &  S  Distributing 
Company 


NOF  Anierica  Cor- 
poration 

CBI 

W.R.  Grace  &  Com- 
pany-Conn 

W.R.  Grace  &  Com- 
pany-Conn. 

W.R.  Grace  &  Com- 
pany-Conn. 

W.R.  Grace  &  Com- 
pany-Conn. 

W.R.  Grace  &  Com- 
pany-Conn. 

W.R.  Grace  &  Com- 
pany-Corwi. 

Gateway  Additive 
Company 

Gateway  Additive 
Company 

Gateway  Addrtive 
Company 

Hoechst  Ceianese 
Corporation 

DystarLP. 


DystarLP. 

CBI 

H.B.  Fuller  Company 

CBI 


3M  Company 
CBI 

CBI 

CBI 

Chemdesign  Corpora- 
tion 

Toray  Industries 
(America)  Inc 

NA  Industries,  Inc 


Use 


(S)  Silicone  adtiesion  promotor 

(S)  Agricultural  chemical  intermediate 

(G)  Chemical  intennediate 

(G)  Ctiemical  intermediate 

(S)  Friction  OKXlifier  arxj  antioxidant 
for  engine  oils  and  industrial  lubri- 
cants 

(G)  AddKive  for  consunter  products 
depersiveuse 

(S)  An  ingredient  of  a  wood  coating 


(G)  Modifier 

(Gjlntermediate;  norvdispersive  use. 
(G)  Mineral  processing  additive 

(G)  Mineral  processir>g  addrtive 

(G)  Mineral  processing  additive 

(G)  Mineral  processing  additive 

(G)  Mineral  processing  additive 

(G)  Mineral  processing  additive 

(S)  Metatworking  fluid  additives 

(S)  Metatworking  fluid  additives 

(S)  Metaiwortdng  fluid  addWves 

(G)  Polymer  used  in  coatings  arxl  ad- 
hesives 

(S)  Reactive  dye  for  cellulose  powder 
formUalion;  reactive  dye  for  cet- 
lutose  liquid  formulation 

(S)  Reactive  dye  for  ceUutose  powder 
formulatkxi;  reactive  dye  for  cei- 
lutose  liquid  formuiatnn 

(G)  Component  of  a  structural  male- 
rial 

(S)  Adtiesive  for  variety  of  sut>strates 
used  irvnfg  of  articles 

(S)  Raw  material  of  use  in  fragrances 
for  soaps  and  detergents;  raw  ma- 
terial for  use  In  fine  fragrances 
(perfumes  &  colognes);  sales  as 
aroma  chemical 

(G)  Coating 

(G)  Potymer  addttives  and  coatings 

(G)  Polymer  additives  and  coatings 

(G)  Coating  component 
(S)  Polymerization  initiator 

(G)  Surface  treatment  agent  (or  metal 
ptate 

(S)  Curing  agent  for  waterbome  coat- 
ings 


Chemical 


(G)  Aminoelkoxy-furx:tior«l  sitoxane 
(G)    Sutistituted    pyridinedtcartxjxyiic 

ester 
(G)  Quaternary  ammonium  ctikwide 
(G)  Quaternary  ammonium  salt 
(G)  Aromatic  gtyceride  derivative 


(S)      Mix      of:      3-hexene,      1-<1- 

mettK}xypropoxy)-(e),  3-tiexene,  1- 

(1  -methoxypropoxy)-,(i1 
(S)  Polymer  of:  1 ,2-etfianediol;  ettia- 

nol,  2.2'-oxyt)(s;  2-txjter>edio«c  aod; 

1-butanol.2.-t)is((2-propenyotoxy) 

methyl}- 
(G)  Metfttcrylate  copolymer      • 

(G)  Substituted  aminophenol 

(G)   Grace   mixed   isopropanoiamine 

salt  solution 
(G)   Grace   mixed   isopropanoiamine 

sait  solution 
(G)   Grace   mixed   isoproparwlamine 

salt  sokjtnn 
(G)   Grace   mixed   isopropanoiamine 

sattsokJtkxi 
(G)   Grace   mixed   isopropanoiamine 

sait  solution 
(G)   Grace  mixad   isopropanoiamine 

salt  solution 
(G)  Alcenyl  succinate 

(G)  Amine  salt  of  an  afcenyl  succi- 
nate 

(G)  Amine  salt  of  an  akenyl  succi- 
nate 

(G)  Polytrydroxyrene 

(G)  Trisut>stituted  naphihylene  su(- 
foruc  acid  salt 

(G)  Trisubstituted  naphthytene  sul- 
fonic acid  salt 

(G)  Epoxy  resin 

(G)    Amine-functk)inalized    polyettier 

polyester  polyurettiane  polymer 
(G)  Pttenylakanenitrile 


(G)  Fluorocfwmical  esters 

(G)      Aromatic      acrylic      urettiane 

oligomer 
(G)      AromatK      acrylic      urettiar>e 

oligomer 
(G)  Modtfied  polyamide  resin 
(G)  Modified  silicone  resin 

(G)  Water  soluble  nyton 

(G)  Water  solutile  polymer  contairting 
oxazoiine  groi^ 
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Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-96-1652 

09/1(^96 

12/09«6 

Cytec  Industries 

(S)  Solvent  extractk>n  reagent  for  ttie 
recovery  of  metals  from  aqueous 
solution 

(S)  Phosphinothioic  acid.  bis(2.4,4- 
trinfiethylpentylH9ci) 

P-96-1663 

09/11/96 

12/10«6 

Arizona  Chemical 

(S)  Binder  resin  for  lithographic  inks 

(G)  Phenolic  modified  rosin  ester 

P-96-1654 

09/11/96 

12/10/96 

Arizona  Chemical 

(S)  Binder  resin  for  lithographic  inks 

(G)  Phenolic  modified  rosin  ester 

P-96-1fiftS 

09/11/96 

12/1 0«6 

Arizona  Chemical 

(S)  Binder  resin  for  Whograjjhic  inks 

(G)  Phenoik:  modfied  rosin  ester 

P-96-1656 

09/11/96 

12/10«6 

Arizona  Chemical 

(S)  Binder  resin  for  lithographic  inks 

(G)  Phenoik;  modified  rosin  ester 

P-96-1657 

09/11/96 

12/10«6 

Arizona  Chemical 

(S)  Binder  resin  for  lithographic  inks 

(G)  Phenolic  modiried  rosin  ester 

P-96-1658 

09/11/96 

12/10/96 

Arizona  Chemical 

(S)  Binder  resin  for  lithograptiic  inks 

(G)  Phenolic  nrxxWied  rosin  ester 

P-96-1659 

09/11/96 

12/10«6 

Octel  Amenca,  Inc. 

(S)  Gasoilne/diesei/fuel  additive 

(G)  Polyolefin  esters 

P-96-1660 

09/12/96 

12/11/96 

CBI 

(G)  Release-coating  polymer 

(G)  Silicone  acrylate  polymer 

P-96-1661 

09/11/96 

12/10«6 

PCR  Incorporated,  a 
Division  ot  Harris 
Specialty  Chemi- 

(S) Treatment  for  various  inorganic 
fillers  for  use  In  thermoplastic,  seat- 
ant.  TdOber  and  glass  fit)er  applica- 

(G) Methacryl-aikoxysilane 

cals.  Inc. 

tions 

' 

P-«6-1662 

09/11/96 

12/10«6 

Arizona  Chemical 

(S)  Binder  resin  for  lithographk:  inks 

(G)  Phenofic  modtfier  rosin  ester 

P-96-1663 

09/11/96 

12/10/96 

Arizona  Chemical 

(S)  Binder  resin  for  lithographic  inks 

(G)  Phenolic  modifier  rosin  ester 

P-9&-1664 

09/11/96 

12/10«6 

Arizona  Chemica) 

(S)  Binder  resin  for  lithographic  inks 

(G)  Ptienoik:  nrxxifier  rosin  ester 

P-96t1665 

09/11/96 

12/10/96 

BF  Goodrich  Conv 

(G)  Topcoat  used  for  the  coating  of 

(G)       Polyurethane       tiased       on 

pany  Specialty 

various  wood  products,  residential 

polyisocyanates,       potyots       and 

Chemicals 

and  sports  fkxKS. 

polyamines 

P-96-1666 

09/11/96 

12/10«6 

BF  Goodrich  Conv 

(G)  Topcoat  used  for  the  coating  of 

(G)       Polyurettiane       tiased       on 

pany  Specialty 

vanous  wood  products,  residential 

polyisocyanates,       polyols       and 

Ctiemicals 

and  sports  fioors. 

polyamines 

P-96-1667 

09.'11/S6 

^2i^0/96 

BF  Goodrich  Corrv 

(G)  Topcoat  used  for  the  coating  of 

(G)       Polyurettiane       based       on 

pany  Specialty 

various  wood  products,  residential 

polyisocyanates,       polyols       and 

Ctiemicals 

and  sports  floors. 

polyamines 

P-96-1668 

09/11/96 

^2J^0I96 

BF  Goodrich  Com- 

(G) Topcoat  used  for  ttie  coating  of 

(G)       Polyurethane       based       on 

pany  Specialty 

various  wood  products,  residential 

polyisocyanates.       potyds       and 

Chemicals 

arxt  sports  fkx>rs. 

polyamines 

P-96-1669 

09/11/96 

12/1 0«6 

BF  Goodrich  Com- 

(G) Topcoat  used  for  ttie  coating  of 

(G)       Polyurethane       based       on 

pany  Specialty 

various  wood  products,  residential 

polyisocyanates,       polyols       and 

Chemicals 

and  sports  floors. 

polyamines 

P-96-1670 

09/11/96 

12/10/96 

BF  Goodrich  Conv 

(G)  Topcoat  used  for  the  coating  of 

(G)       Polyurethane       based       on 

pany  Specialty 

various  wood  products,  residential 

polyisocyanates.       polyols       and 

Ctiemicals 

and  sports  fkxvs. 

polyamines 

P-9&-1671 

09/11/96 

12/10«6 

CBI 

(G)  Ftoation  adcfitive  for  mineral  proc- 
essing 

(G)  Synthetic  lubricant  hase  stock 

(G)  Alkenoc  ackl.  aikyi  ester 

P-96-1672 

09/16/96 

12/1 5«6 

CBI 

(G)  Branched  alkanes 

P-96-1673 

09/16/96 

12/15«6 

CBI 

(G)  Synthetic  lubricant  tiase  stock 

(G)  Branched  alkanes 

P-96-1674 

09/16/96 

12/15/96 

Dupont  Chambers 
Worits— El.  Du 
Pont  De  Nemours 
Du  Pont  ctiemicals 
ctiambers  works  fa- 
cility 

Dupont  Chambers 

(S)  Isolated  intermediate  in  the  manu- 
facture of  azo  compounds 

(G)  Alkyl  amino  nitrite 

P-9&-1675 

09/16/96 

12/1 5«6 

(S)  Isolated  intennedrate  in  ttie  manu- 

(G) Alkyl  amino  nitrite 

wori<9— €.1.  Du  Pont 

facture  of  azo  compounds 

DeNeiTXHjrs  Du 

Pont  chemicals 

t 

chambers  works  fa- 
cility 
CBI 

P-96-1676 

09/16/96 

12/15/96 

(G)  SynthetK  lubricant  hase  stock 

(G)  Branch  alkanes 

P-96-1677 

09/16/96 

12/15/96 

cei 

(G)   Component  of  inks,   adhesives 
and  plastics,   an  open  dispersive 
use 

(Q)  Resin  for  coating 

(G)  Modified  rosin 

P-96-1678 

09/16«6 

12/10i'96 

CBI 

(G)  Chlorinated  polypropytene  grafted 

on  an  acrylk;  polymer 

P-96-1679 

09/16/96 

12/15«6 

CBI 

(G)  Additive  for  consumer  products 
dispersive  use 

(S)  Benzok:  ackl.  2-hydroxy-4-methy»- 
.  methyl  ester 

P-96-1680 

09/16/96 

12/15«6 

Dupont  Chambers 
Works— e.l.  Du 
Pont  De  Nemours 
Du  Pont  Chemicals 

(S)     Free     radcal     polymerization 
initiator,  hak>genation  initiator 

(G)  Mixed  aHdy  nitrite  compounds 

P-96-1681 

09/16/96 

12/15«6 

Dupont  Chambers 
works— E.I.  Du  Pont 
De  Nemours  Du 
Pont  Chemicals 

(S)     Free     radical     potymerizatkxi 
Initiator  hatogenatnn  initiator 

(G)  Mixed  aikly  nitrite  compounds 
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Case  No. 

Received 
Date 

ProiedBd 
Notice 

Manufacturer/Importer 

Use 

Ctierrical 

End  Date 

- 

P-06-1682 

09/16/96 

12/15/96 

Dupont  CtMinbarB 
works— E.l.  Du  Pont 
De  Nemours  Du 
Pont  Chemicals 

(S)  Free  radnai  potymerizatkxi 
initiator;  ttalogenatkxi  initiator 

(G)  Mixed  aUy  mwie  compounds 

P-96-1683 

09/16/96 

12/15/96 

wor1(s — E.l.  Du  Pont 
De  Nemours  Du 
Pont  Chemicals 

(S)  Free  radkal  polymerizalion 
initiator  hatogenatnn  initiator 

(Q)  Mbced  aMy  nitrito  compoindi 

P-06-1684 

09/16/96 

12/15«6 

wort(»-E.I.  Du  Pont 
De  Nemours  Du 
Pont  Cherncals 

(S)  Free  radical  polymerizalwn 
initialor,  htfogenatnn  initiator 

(G)  Mixed  aMy  nlMe  compounds 

P-«6-1B85 

09/18/96 

12/17/96 

CBI 

(G)  Binder  component 

(G)  Epoxidized  copolymer  of  ptienoi 
and  substituted  phenol 

P-96-16«6 

09/17/96 

12/16/96 

CBI 

(G)  Component  o(  dispersively  ap- 

(G) Orgarec  bentonite 

plied  ooeting 

P-96^1687 

09/13/96 

12/12/96 

CtMhGeigy  Corpora- 
twn.  Textite  Prod- 
ucts Division 

(G)  Textite  finishing  chemKal 

(G)  Epoxyfunctional  akytsttoxane 

P--96-1688 

09/17/96 

12/16/96 

CBI 

(G)  Crosslnkir^  agent  of  binder  for 
magnetic  recordnig  tape 

(G)  Polyisocyanae  aduct  based  on 
toluenedisocyanate 

P-fl6-1689 

09/17/96 

12/16/96 

Nippon  Paint  (Amer- 
ca)  Corporatkw 

(G)  Additives  for  paints 

<G)  Acryl  styrene  random  copolymer 

P-96-1690 

09/1 8«6 

12/17/96 

CBI 

(S)      Intermedtete      for      polymeric 

(G)  /M(0xytat8d  substituted  aromatK 

P-96-1691 

09/18/96 

12/17/96 

CBI 

coforar* 
(G)  Polymeric  cotorant 

aktohyde 

(Q)        Chromophore        subsotutad 

polyoxyalcylene 

P-96-1692 

09/19/96 

12/18/96 

Ct>a-Geigy  Corpora- 
twn.  Textite  Prod- 
ucts Division 

(G)  Textite  dye 

(G)  Ptienytone  vnino  1 .3.5-triazme 
substituled  naphthatenedntitonk: 
azo  compound 

P-06-1693 

09/20/96 

^2^^9I96 

CBI 

(G)  Ingredtent  for  use  in  consumer 
products:  highly  dtepersive  use 

(G)  Saturated  akcycic  akohol 

P-96-1694 

09/24/96 

12/23A96 

CBI 

(S)  Base  dye  tor  paper 

(G)  Catnnc  methine  dye 

P-96-1695 

09/24/96 

12/23«6 

CBI 

(S)  Basic  dye  tor  paper 

(G)  Catonic  methine  dye 

P-96-1696 

09/23«6 

12/22/96 

Ciba-Getgy  Corpora- 
tkxi.  Textite  Prod- 
ucts Diviskxi 

(G)  Textite  dye 

(G)  S«jbstituted  phenyl  amino  trizinyl 
substituted  phenyl  azsubstituted 
pyrdine  compound 

P-96-ie97 

09/2A/96 

12/23«6 

CBI 

(G)  Destructive 

(G)  AkyI  alkylamkle 

P-«6-1698 

09/24/96 

^2/22/96 

CBI 

(G)  Destructive 

(G)  Substituted  akenyl  akylkiamkto 

P-96-1699 

09/26/96 

12/25«6 

CBI 

(S)  Curing  agent  for  epoxy  resins  in 
adhesives  and  coating  applnations 

(G)  Epoxy  poiyamine  adduct 

P-06-1700 

09/24/96 

T2/23/96 

Die  Trading  (USA)  Ina 

(G)  Open,  non-dtepersive  use  (uv  cur- 
abte  coatings) 

(S)  2-pfopenoe  acid  [octahydro-4,  7- 
methamo-1/Hndene-l,  5<1,6  or 
2,5)-diy(]bis(methylene)  ester 

P-96-1701 

09/2S/96 

12C4«6 

Henkei  Corporation 

(S)  Melt  adhesive 

(S)  Polymer  of:  faffly  ackJs.  C, .-un- 
saturated dkners; 
poly(tetrahydrofursvi),  bis(3- 
«TMnoporopyl)ettier:  amines.  Cx- 
akytenedh 

P-96-1702 

Od/24m 

12/23«6 

Akzo  Nobel  Resins 

trial  coatings 

(S)  Polymer  of:  methyl  methacrylate; 
styrene;  methacryfic  ackl;  butyl  ac- 
rytate;  dvnethytammoethyl  mettv 
acrylate:  2.2-azobis{2- 
mettiytoutyromlnte] 

P-96-1703 

09/24/96 

12/17/96 

The  Dow  Chemical 
Coirpany 

(S)  Latex  gtossing  agent  for  paper 
coatings 

(G)  ModMied  styrene-acrytate  polymer 

P-96-1704 

09/24«6 

^2/22l96 

CBI 

(G)  AddHive  for  consumer  products 
dispersive  use 

(S)  8-decen»^,  5-dnne.4.6.9- 
tnmettiyi- 

P-«6-1705 

09/24/96 

12/23«6 

Amoco  Corporation 

(S)  Intermediate  in  manufacture  of 
polymers  used  in  electronics  used 
in  electronic  material  coating. 

(G)  Imkle  oligomer 

P-96-1706 

09/24/96 

12/23/96 

Amoco  Corporation 

(S)  Polymer  used  in  electrorec  mate- 
rial coating. 

(G)  Aromatic/aliphatk:  copolyrnde 

P-96-1707 

09C7/96 

12/26/96 

Oba-Geigy  Corpora- 

(S)    Moking    compound    for    semi- 

(G) Substituted  phenol,  polymer  with 

tnn.  polymers  divi- 
skm 
DSM  Fine  Chemnals. 

conductor  devwe  packaging 

(chtoromethyl)  oxirane  and  phenol 

P-96-1708 

09/29/96 

12A28/96 

(S)  Agroctiemkal  intermediate;  ptar- 

(S)    Acetk;    ackl,    hydroxymethoxy-. 

Inc. 

maceutnal  Intermediate;  specialty 
ctienracal  intermediate 

mettiyl  ester  pmn 

IMI 
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Case  No. 


P-86-1618 
P-88-0227 
P-93-1654 
P-a4-1870 
P-«*-1871 
P-94-1872 
P-94-1873 
P-94-1874 
P-94-2231 
P-96-^)099 
P-96-0602 
P-95-0903 

P-96-1248 

P-^5-1891 
P-96-0018 
P-g6-0044 
P-96-0278 
P-9fr-0282 
P-96-^14 
P-96-0415 
P-96-0567 
P-«6-0638 
P-96-0692 
P-96-0760 
P-56-0762 
P-96-0785 
P-96-^12 
P-96-0823 
P-98-0824 
P-96-0826 
P-96-0834 
P-96-0836 

P-96-0e72 
P-96-0e73 
P-96-^»74 
P-96-0e92 
P-96-0918 


Case  No. 

Received 
Date 

Projected 

Nnticn 
End  Date 

Manufadurar/tonporter 

Use 

Chemical 

P-96-1709 

09^26^ 

12/25«6 

Id  Americat  mc. 

(G)  Alkylsucdnic  anhydride  ester  de- 
rivative 

(G)  Alcytsuccinic  anhydride  ester  de- 
rivative 

(G)  AHcylsuccinic  anhydride  ester  de- 
rivative 

(G)  Alcytsuodnic  anhydride  ester  de- 
rivative 

(G)  Alcytsuccinic  anhydride  ester  de- 
rivative 

(G)  Alcytsucdnic  anhydride  ester  de- 
rivative 

(G)     Glycolysis    product    of    poiy- 

(U) Product  dtepersion,  emusitication 

P-96-1710 

09^26/96 

12/2S/96 

let  Americas  Inc. 

(G)  Product  dtepersion,  emuisification 

P-«6-1711 

09/26/96 

12/25/96 

ka  Americas  Inc. 

(G)  Product  dtepersion,  emuisification 

P-96-1712 

0g^2€/96 

12/2S/96 

Id  Americas  Inc. 

(G)  Product  depersion.  emuisification 

P-96-1713 

09/26/96 

12««6 

Id  Americas  Inc. 

(G)  Product  dnpersion,  emuisification 

P-06-1714 

09/26/96 

12C5«6 

Id  Americas  Inc. 

(G)  Product  dtepersion.  emuisification 

P-e6-1715 

06^26/96 

12/25/96 

BASF  Wyandotte  Cor- 

(S) Potyol  tor  pdyurethane  product 

poration 

urethane  foam 

^-«6-1716 

09/26/96 

12/25«6 

BASF  Wyandotte  Cor- 
poration 

(S)  Polyd  for  potyurelhane  product 

(G)  Glycolysis  produc  of  poiyurethane 
foam 

P-96-1717 

09/26/96 

12/25/96 

BASF  Wyandotte  Cor- 
poration 

(S)  Polyol  tor  poiyurethane  pmdiirt 

(G)  Glycolysa  produc  of  poiyurethane 
foam 

F»-06-1718 

09/26/96 

12A25«6 

BASF  Wyandotte  Cor- 
poration 

(S)  Polyol  tor  poiyurethane  pmdirt 

(G)  Glycolysis  produc  of  poiyurethane 
foam 

P-96-1719 

09/27/96 

12/26/96 

GE  Silicones 

(G)  Ptwtocurabie  coating  additive 

(G)  Organofunctional  silicone  polymer 

P-<6-1720 

09/27/96 

12/26/96 

C8I 

(G)  Catalyst 

(G)  Sttca-supported  transition  metal 
complex 
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Received  Date 


09/03/86 
11/02/87 
09/02/93 
09/24/96 
09/11/96 
09/24/96 
09/16/96 
09/16/96 
09/12/96 
09/17/96 
09C30/96 
09/04/96 

09/10/96 
09/27/96 
09/24/96 
06M13/96 
0S^23/96 
09/12/96 
09/24/96 
09/24/96 
09/10/96 
09/03/96 
0SM»/96 
09/10/96 
09/10/96 
09/05/96 
09/27/96 
09/23/96 
09/10/96 
09/23/96 
09/10/96 
09/10/96 
09/18/96 
09/19/96 
09/19/96 
OS/10/96 
09/12/96 
09/04/96 


09/03«6 
09A)8/96 
09/20/96 
09/13/96 
08/09/96 
08/30/96 
08/25/96 
08/21/96 
08/27/96 
08/21/96 
09/14/96 
08/20/96 

08/07/96 
09/13/96 
09/07/96 
08/21/96 
09/16/96 
09A)6/96 
09/16/96 
09/18/96 
08/30/96 
07/27/96 
08/19/96 
08/26/96 
08/29/96 
08/07/96 
09/12/96 
08/14/96 
08/26/96 
09/17/96 
08A)5/96 
08/07/96 
08/2(V96 
09/06/96 
08/26/96 
08A)6/96 
09/06/96 
08/12/96 


Chemical 


(G)Phenoic  resin  esters 

(G)  Polyester  carbonate 

(G)Sub6tituted  polyoxyethylene 

(G)  Amirwphenyl  substituted  triazoNnone 

(G)  Ptienyl  substituted  triazoiinone  (benztriazote) 

(G)  Halophenyl  substituted  tnazolinone  (haiobenztriazole) 

(G)  HaioJDhenyl  sUxtituted  triazotirxxie  (halobenztnazoto) 

(G)  Phenyl  substituted  triazolirx)r>e  (benztriazote) 

(G)  Heteroalcylsubstrtuted  t)enzothiazolium  salt 

(S)  LittMjm  manganese  oxide,  spinel 

(S)  TriphenyisulfDnium  trifluoromethansulfor^te 

(G)  Fatty  acids,  dg-unsatd..  dimers.  hydrogenated.  polymers  with  ethyler»edamlne.  a  dba- 

sic  acx)  and  a  (famine 
(G)  Watefbome  alkyd  resin 

(G)  Substituted  pipendine  reaction  product  with  sitoxanes  and  silicones 
(G)  Adiptc  acKJ  salt 

(G)  Stabilized  melamine  fofmaWehyde  poJymef 
(S)  Hexarxjic  actd.  2-ethyl-.  1 .2,3-propanetnyl  ester 
(S)  Fatty  adds.  c18-unsatd..  dimers,  hycjrogenated,  disopropyi  esters 
(G)  Polyether  polyol,  salt  of 
(G)  Polyether  polyol.  salt  of 
(G)  Polyester  resin 

(G)  Arwie  functiorwU  polyoxypropytene  poiyurethane 
(G)  1 ,3.4-thiadlazole  derivative 
(G)  Acrytate  functionalized  polyester 
(G)  Acrytate  functionalized  polyester 
(G)  Tetraakoxytitanate 

(G)  Substituted  benzene  propanoic  acid,  alcyl  ester 

(S)  Pyridkxim.  alcyl  1-{2-{2-(C,j-,6-alcyldinwthylammonio)ethoxy)ethyl)derivs.,  dtehtoridea 
(G)  Acryiate  ester 

(S)  Methanone,  (4,6-d»iydroxy-1-3^>henytene]b(S(phenyl 
(G)  Acrylic  polymer 

(G)  Vegetabte  fatty  acids,  pentaerythritol  ester  graft  copolymer,  ammonium  sail 
(G)  ModHied  polyester  diol 
(G)  Substituted  imidazote 
(G)  Substituted  Imidazote 
(G)  Naptftalene  sulfcxic  acid  derivative 
(G)  Ammonium  salt  o(  acryhcVaromatic  copolymer 
(G)  Polycarbonate  based  poiyurethaneurea 


II.  58  Notices  of  CommencenDent  Received  From:  09/01/96  to  09/30/96 — Continued 


Commence- 

Case No. 

Received  Date 

ment/Import 
Date 

Chemical 

P-96-^)935 

09/11/96 

08/21/96 

(S)  Cobalt(3+).  hexaamine-,  (oo-6-l  1)-.  trinitrate 

P-96-0951 

09/19/96 

08/21/96 

(G)  Polymer  of  Cd  cm  ou»lcdtol  ethorolaf  amne  bmI  Mirir  aJiy^iilt 

P-96-1001 

09/12/96 

08/13/96 

(G)  Aromatic  modified  hydrocartxxi  resin 

P-96-1003 

09/20/96 

08/28/96 

(G)  Hydrogenated  hydrocartxw  resin 

P-96-1031 

09/10/96 

08/15/96 

(G)    Substituted    methacryiate;    polymer   with    substituted    methacrylamidR; 
methacrylamide:  propenoic  add,  perfluoroalcyl  esters;  alcyl  acryiate 

substituled 

P-96-1048 

09/20/96 

08/26/96 

(G)  Hydrocart>yl  amines 

P-96-1053 

09/26/96 

09/24/96 

(G)  Acrylic  resin  solution 

P-96-1056 

09/04«6 

08/27/96 

(G)  Alcoxylated  polyds 

P-96-1066 

09/1 6«6 

08/21/96 

(G)  Alcanepolycartxjxyllc  add  alcanolamine  salt 

P-96-1079 

09/11/96 

09/05/96 

(G)  Organic  alcohol,  alkoxylated 

P-96-1090 

09/1 6«6 

08/29/96 

(G)  Polymethylmethacrytate  with  a  hydroxyt)enzophenone  structure 

P-96-1098 

09/03/96 

08/1 9«6 

(G)  Modified  polycaitMxylate 

P-96-1116 

09/18/96 

08/22/96 

(G)  Poiyurethane  acryiate 

P-96-1120 

09C4/96 

09/04/96 

(G)  Poiyurethane  acryiate 

P-96-1168 

09/24/96 

09/09/96 

(G)  HydrophobicaHy  modified  pdyacrylate 

P-96-1171 

09/18/96 

09/03«6 

(G)  Modified  polycarboxylate 

P-96-1172 

09/18/96 

09/03/96 

(G)  Modified  polycarboxylate 

P-96-1201 

09/26/96 

09/04/96 

(G)  Alcyl  methacryaiate  copolymer 

P-96-1216 

09/23/96 

09/16/96 

(G)  Mixture  of  acid-sutistituted  aromatc  azo  compounds 

P-96-1227 

09/20/96 

09/25«6 

(G)  Sut>stituted  styrene/  acrylic  polymer 

P-96-1228 

09/20/96 

09/25«6 

(G)  Substituted  styrene/  acrylic  polymer 

P-96-1237 

09/26/96 

09/16/96 

(G)  Poiyurethane  dispersion 

Y-93-0034 

09/10/96 

09/05/96 

(G)  Modified  poiybutadtene 

List  of  Subjects 

Environmental  protection, 
Premanufactvire  notices. 

Dated:  March  12, 1997. 

Oicw  Morales, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPFrS-51852:  FRL-5579-0] 

Certain  ChemicaJs;  Pramanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  pubUsh 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  Jime  1,  to  June  30,  1996. 
ADDRESSES:  Written  comments, 
identified  by  the  docimient  control 
number  "|OPPTS-51852l"  and  the 
specific  PN4N  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  401  M  St.,  SW..  Rm. 
ETG-099  Washington.  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic€>epamail. epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASQI  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
IOPPTS-518521.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
conunents  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foimd 
under  "SUPPt.EMENTARY  INFORMATION"  of 
this  dociunent. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC,  20460.  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 


SUPPt^MENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
Sections  5(d)(2)  and  5(d)(3). 
Specifically,  EPA  is  required  to  provide 
notice  of  receipt  of  PMNs  and  TME 
application  requests  received.  EPA  also 
is  required  to  identify  those  chemical 
submissions  for  which  data  has  been 
received,  the  uses  or  intended  uses  of 
such  chemicals,  and  the  nature  of  any 
test  data  which  may  have  been 
developed.  Lastly,  EPA  is  required  to 
provide  periodic  status  reports  of  all 
chemical  substances  undergoing  review 
and  receipt  of  Notices  of 
Commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51852]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBL 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  puhfic 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC).  Rm.  NEM-B607,  401  M  St..  SW.. 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic^pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
doomient. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  pubUc, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consoUdating  these 
separate  notices  into  one  comprehensive 


notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice.  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement . 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  sununaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consoUdated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551. 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidentieil 
or  status  reports  on  section  5  fiUngs. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 


I.  121  Premanufacture  Notices  Received  From:  06/01/96  to  06/30/96 


Case  No. 


P-96-1192 


P-96-1193 


P-96-1194 


F^-96-1195 


P-9&-1196 


P-96-1198 

P-96-1199 

F»-«6-1200 

P-96-1201 
P-96-1203 

P-96-1204 

P-96-1205 

P-96-1206 

P-96-1207 

P-96-1208 

P-96-1209 

P-Sft-1210 

P-96-1211 

P-96-1212 

P-96-1213 


Received 


06A)4/96 


06/04/96 


06/04/96 


06/04/96 


06/04/96 


06/03/96 

06/03/96 

06/03/96 

06A)3/96 
06/04/96 

06A>4/96 

06/04/96 

06A)4/96 

06/04/96 

06/04/96 

06A)4/96 

06/04/96 

06/04/96 

06A)4/96 

06/04/96 


End  Date 


09/02/96 


09A)2/96 


09A)2/96 


09/02/96 


09/02/96 


09/01/96 

09/01/96 

09/01/96 

09A)1/96 
09/02/96 

09/02/96 

09/02/96 

09/02/96 

09/02/96 

09/02/96 

09/02/96 

09/02/96 

09/02/96 

09/02/96 

09/02/96 


Manufacturer/Importer 


CBI 


CBI 


CBI 


CBI 


C8I 


GE  Silicones 
GE  Silicones 

Unitika  America  Cor- 
poration 

CBI 

CiM  Geigy  Corpora- 
tion Pigments  Divi- 
sion 

CBI 

CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 


Use 


(G)  Component  of  coating  with  open 
use 


(G)  Component  of  coating  with  open 
use 


(G)  Component  of  coating  with  open 
use 


(Q)  Component  of  coating  with  open 
use 


(G)  Component  of  coaiirtg  with  open 
use 


(G)  UV  stabiUzef  used  in  protective 

coalings 
(G)    Sisesquioxar)e-t>ased   prolectiye 

coirting 
(S)  AddMve  in  polymer 

(G)  Viscosity  index  improver 
(S)  lntermed»te  for  pigment  produc- 
tion 

(S)  Coatings 


(S)  Coatings 
(S)  Coatings 
(S)  Coatings 
(S)  Coatings 
(S)  Coatings 
(S)  Coatings 
(S)  Coalings 
(S)  Coatings 
(S)  Coatings 


Ctwmical 


(G)  Alcyl  alcohol  terminated  poly- 
urettiarw  from  1,3-t]is(1-isocyanato- 
1-methytethyl)benzene,  1,6- 

hexanediol,   potyether   polyis   and 
siiistltuted  aromatic  dnis 

(G)  Neutralized  alKyl  alcohol  termi- 
nated,    amirte     functional     poly- 
urethane       derived       from       5- 
isocyanato-1  -Osocyanatomettryl)- 
1.3.3  trimelhylcytohexana, 

polyether  polyois  and  alcy)  dols 

(G)  Neutralized  alkyl  alcohol  termi- 
nated,    amir>e     functional     poty- 
urelhane       derived       from       5- 
isocyanato-l  -(isocyanatomethyf)- 
1 ,3,3  trimettrytcylohexane, 

polyelher  potyois  and  akyi  dnis 

(G)  Neutralized  a/kyi  alcohol  termi- 
naled,     amine     functional     poly- 
urelhane       derived       from       5- 
i80cyanato-1  -(isocyanatomelhyl)- 
1 .3.3  thmetftytcylohexane, 

polyeOier  polyois  arxl  al(yl  dk)ls 

(G)  Neutralized  a*(yl  akx>hol  termi- 
nated,    amine     functional     poly- 
ureitane       derwed       from       5- 
i80cyanalo-l  -<isocyanatomettiyl>- 
1 .3.3  trvnelKylcylohexane, 

polyettier  polyois  and  alcyl  dk>is 

(G)  Silsesquioxane  resin 

(G)  Organo-modilied 

(S)  Magnesium  silicon  sodkvn  fluo- 
ride oxide 
(G)  Akyl  methacryalate  copolymer 
(S)  1 ,4-Cyclohexanedicartx>xyiic  acid, 

2,S-dk>xo<imethy<    ester,    ion(2-), 

d«odkffn(9CI) 
(G)   Polymer  of  polytsocyanate 

extended   hydroxy   esters   of 

bamic  acid  and  alcohol. 
(G)  Polymer  of  polyisocyanate 

exIarKtod   hydroxy   esters   of 

bamic  acid  and  alcohol. 
(G)  Polymar  of  polyisocyanate 

extended   hydroxy   esters   of 

bamic  acid  and  alcohol 
(G)   Polymer  of  polytsocyar^e 

extended   hydroxy   esters   of 

t>amic  acid  and  alcohol 
(G)  Polymer  of  polyisocyanate 

extended  hydroxy   esters   of 

bamic  acid  and  akx)hol 
(G)  Polymer  of  polyisocyanate 

extended   hydroxy   esters   of 

tiamic  acid  and  alcohol 
(G)  Polymer  of  polyisocyanate 

extended   hydroxy   esters   of 

bamic  acid  and  alcohol 
(G)  Polymer  of  polyisocyanate 

extended  hydroxy  esters  of 

t>amic  acid  and  alcohol 
(G)   Polymer  of  polyisocyanate 

extended  hydroxy  esters  of 

bamic  acid  and  alcohol 
(G)  Polymer  of  polyisocyarute 

extended  hydroxy  esters  of 

bamic  acid  and  alcohol 


car- 

with 
car- 


with 
car- 


car- 


car- 

with 
car- 

with 
car- 

wilh 
car- 

with 
car- 
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I.  121  Premanufacture  Notices  Received  From:  06/01/96  to  06/30/96— Continued 


Case  No. 


P-96-1214 
P-96-1215 

P-98-1216 

P-98-1217 

P-96-1218 

F»-96-1219 
P-fl6-1220 

P-96-1221 

P-«6-1222 

P-96-1223 


-1224 

P-«6-1225 


P-96-1226 
P-96-1227 


P-96-1228 
P-96-1229 
P-96-1230 

P-96-1231 
P-96-1232 


P-«6-1233 
P-96-1234 
P-96-1235 
P-W-1236 

P-«6-1237 
P-96-1238 

P-fl6-1239 
P-86-1240 


P-96-1241 
P-96-1242 
-1243 


Received 
Date 


06/04/96 
06/06/96 

06/06/96 

06/06/96 

06/06/96 

06/06/96 
06A)S/96 

06/OS/96 

06/0S/96 

06A)4/96 

06/10/96 
06/07/96 


06A)6/g6 
06/06/96 


06A)6/96 
06/07/96 
06/07/96 

06/11/96 
06/12/96 


06/12/96 
06/12/96 
06/13/96 
06/10/96 

06/13/96 
06/13/96 

06/14/96 
06/17/96 


06n3/96 
06/13/96 
06/13/96 


End  Date 


09/02/96 
09^)4/96 

09/04/96 

09IO4/96 

09^3/96 

09/03/96 
09/03/96 

09/03/96 

09A)3/g6 

09/02/96 

09/08/96 
09/05/96 


09/04/96 
09/01/96 


09/01/96 
09/05/96 
09/05/96 

091/09/96 
09/10/96 


Manufacturer/lmportef 


C8( 


Mteubishi  Rayon 
American,  Inc. 


Orient  Chemical  Cor- 
poration 

Mitsubishi  Chemical 
America.  Inc 

CBI 

C8I 

United  Catalysts  Inc 

United  Catalysts  Inc 

United  Catalysts  Inc 

QE  Silicones 

GE  Silicones 

The  Dow  Chemical 
Company 


C8I 

Ttie  Goodyear  Tire 
And  Rubber  Com- 
pany 

The  Goodyear  Tire  & 
Rubber  Company 

CBI 

Hercules  Incorporated 


Essex  Specialty  Prod- 
ucts, Inc 
CBI 


09/10/96 

CBI 

09/10/96 
09/11/96 

Reichhold  Chemicals 

Inc 
CBI 

09/08/96 

Eastman  Chertical 
Company 

09/11/96 

CBI 

09/11/96 

Hercules  Incorporated 

09/12/96 

CBI 

09/15/96 

CRI 

09/11/96 
09/11/96 
09/11/96 

CBI 
CBI 
CBI 

Use 


(S) 


(S)  Cleaning  solvent  for  printed  circuit 
boards  &  integrated  circuits;  dearv 
ing  solvent  in  screen  printing  ink  re- 
moval operations 

(G)  Coloring  material  Ux  printing  ink 

(G)  Coating  agent  for  films 

(G)  Process  Intermediate 

(G)  Open,  non-dispersive 

(G)  A  thkAner  for  water  tx)m  products 

(G)  A  ttiKkner  for  water  tiom  products 

(G)  A  ttiickner  for  water  bom  products 

(G)  PotymerizatkxVdepolymerlzatkm 
catalyst 

(Q)     PotymerizatkxVdepolymerizalxm 

catalyst 
(S)    Functionai    morxxner   for   reslm 

used   in   adhesives   and   sealants; 

furxrtionaJ  morxKner  for  resins  used 

in  solvent  borr>e  coatings 
(G)Dye 
(S)  Resin  for  paints  and  coatings 

(S)  Resin  tor  paints  and  coatings 

(G)  Open,  norvdispersive  use  as  a 

plastics  addWve. 
(G)  Papermaking  akj 


(S)  Polymer  used  in  sealant  manufac- 
ture 

(S)  Resin  used  to  manufacture  indus- 
trial coatings 


(G)  Moking  compound  for  encapsuia- 

tk)n 
(S)   Adhesives  tor  plastk:  Nim  or 

sheets 
(G)  A  component  of  the  material  tor 

fabrication 
(S)   Reactk)n  byproduct  used  as  a 

cherncal  intermediate 

(G)  Component  of  fonnUated  adhe- 
sive 

(G)  Isolated  intermediate  for  produo- 
tton  of  PTD6-0647  {PMN-DPD- 
0008) 

(G)  Open,  norvdnpersive 

(S)  Emutsifier  for  paint;  emUsKler  for 
adhesive;  emulsifier  for  coating 
paper  emulsifier  for  coating  texHe 

(G)  Synthetic  base  sk)ck 

(G)  Synlhetk:  base  stock 

(G)  Synthetic  base  stock 


Chemfoal 


(G)  Polymer  of  polyisocyanate  with 
exterxied  hydroxy  esters  of  car- 
bamic  ackj  and  akxihol 

(S)  ProparK)ic  ackl,  3-methoxy-2- 
methyf-,  methyl  ester  (9ci) 


(G)  Mixture  of  ackJ-substituted 

matte  azo  compounds 
(Q)  Polyethyleneimine  derivative 


aro- 


(G)  Salt  of  a  hafo-substituted 
t>enzenamine 

(G)  Amino  benzaklehyde 

(G)  Hydrophobfoatty  modtfied  poly- 
ethylene glycot-glycokvil  copolymer 

(G)  Hydrophobcatty  modHied  poly- 
ethylene glycoJ-glycokjril  copolymer 

(G)  Hydrophobically  modified  poly- 
ethylene glycoi-glycoturil  copolymer 

(G)  Reaction  product  of  linesr 
phosphonitriNc  chforkJe  with  sifox- 
aneoH 

(G)  Linear  phosphonitriUc  chforide 

(S)  2-propenoc  ackj.  2-methyf-,  (2- 
0X0-1 ,3-dk>xolar>-4-yl)methyl  ester 


(G)  Thfophene  azo  dyestuff 
(G)  Substituted  styrene/  acrylic  poly- 
mer ^ 

(G)  Substituted  styrene/acryHc  poly- 
mer 
(G)  Polyurethane 

(G)  Hydrophobk^Hy  modHied 
pdyamino  amkje-epchtorohydrin 
resin 

(G)  Isocyanate  furwtional  poly 
cartxxnoyt  (polyalcytene  oxkle) 

(G)  2-propenok:  ackJ,  2-metiiy*->2- 
hyttoxyettiyl  ester,  polymer  with 
butyl  2-propenoate,  ethenylbenzene 
and  oxiranylmethyl  2-mettiy(-2- 
propenoate,  tert-bu,  3,5,5- 
trimettiylhexane  peroxoate-intiated 

(G)  Reaction  product  of  epoxy  with 
anhydride  arxl  glycerol  and  glycol 

(G)  Polyester  polyuretiiane 

(G)  SubstitaJted  resodnol 

(S)  2/^azepin-2-one.  hexahydro-, 
homopolymer,  morxxx)namkle,  dst 
resklues 

(G)  Polyuretharw  dispersfon 

(Q)  Hydrophobk»>y  modHied 
polyaminoamkle  ofigomer 

(G)         Aiphatic         polyisocyanate 

homopolymer 
(G)        Substituted       alcylphenytoxy 

polyoxyethylenesulfonk;  saM 

(G)  Branched  atcenes 
(G)  Branched  alkenes 
(G)  Branched  akenes 
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Case  No. 

Received 
Date 

Eno  Date 

Manufacturer/Importer 

Use 

Chemfoal 

P-9&-1244 

06/13/96 

09/11/96 

CBI 

(G)  Synthetic  base  stock 

(G)  Branched  alkenes 

P-96-1245 

06/13/96 

09/11/96 

CBI 

(G)  Synttietic  hase  stock 

(G)  Branched  alkenes 

P-96-1246 

06/14/96 

09/1 2«6 

CBI 

(G)  Open,  fx>n-dispersive 

(G)  Aspartic  ester 

P-96-1247 

06/17/96 

09/15«6 

CBI 

(G)  Lubricant  base  stock 

(G)  Dibasic  ackl,  glycol,  higher  akx>- 
hol  ester 

P-96-1248 

06/17/96 

09/1 5«6 

GE  Silicones 

(G)  RTV  shelf  stabiBzer 

(G)  SHazane  polymer 

P-96-1249 

06/17/96 

09/15/96 

Mitsubishi  Chemk:al 

(S)  Solvent  for  litium  battery 

(S)  Cartx)nk:  ackl,  ettiyl  mettiyl  ester 

• 

America,  Inc 

P-96-1250 

06/17/96 

09/15/96 

CBI 

(G)  Open,  non-dipersive 

(G)  Keto  heterocyde 

P-96-1251 

06/17/96 

09/15/96 

CBI 

(G)  Open,  non-dipersive 

(G)  Keto  heterocyde 

P-96-1252 

06/17/96 

09/15/96 

CBI 

(S)  Emulsifier  for  paint  adhesive, 
coating  paper,  coating  textile 

(G)  Substifaited  alkylphenytoxy 
pdyoxyethylene 

P-96-1253 

06/17/96 

09/15/96 

The  C.P.  Hall  Com- 
pany 

(G)  Plasticizer 

(S)  Tall  oil  fatty  ackl,  C,,..*  b™«h«, 

■IkyI  aun.  CI3  ridi 

P-96-1254 

06/1 8«6 

09/16/96 

B  F  Goodrich  Com- 

(G) Topcoat  used  for  the  coating  of 

(G)  Polyurethane  based  on  polyols. 

pany 

various  wood  products,  resklential 
and  sports  floors 

polyisocanates  and  polyamines 

P-96-1255 

06/18/96 

09/1 6«6 

B  F  Goodrich  Com- 

(G) Topcoat  used  for  ttie  coating  of 

(G)  Polyurethane  based  on  polyols. 

pany 

various  wood  products,  residential 
and  sports  floors 

polyisocanates  and  polyamines 

P-96-1256 

06/18/96 

09/16/96 

B  F  Goodrich  Com- 

(G) Topcoat  used  for  the  coating  of 

(G)  Polyurethane  based  on  polyols, 

pany 

various  wood  products,  resklential 
and  sports  fk)ors 

polyisocanates  arxl  polyamines 

P-96-1257 

06/18/96 

09/1 6«6 

B  F  Goodrich  Com- 

(G) Topcoat  used  for  the  coating  of 

(G)  Polyurethane  based  on  polyols. 

pany 

various  wood  products,  resklential 
and  sports  fkx>rs 

polyisocanates  and  polyamines 

P-96-1258 

06/18/96 

09/16/96 

B  F  Goodrich  Com- 

(G) Topcoat  used  for  the  coating  of 

(G)  Polyurethane  ba.sed  on  polyols. 

pany 

various  wood  products,  resklential 
and  sports  floors 

polyisocanates  and  polyamines 

P-96-1259 

06/1 8«6 

09/1 6«6 

B  F  Goodrich  Com- 

(G) Topcoat  used  for  ttie  coating  of 

(G)  Polyurethane  tased  on  polyols. 

pany 

various  wood  products,  resklential 
arxl  sports  fkxjrs 

polyisocanates  and  potyamines 

P-96-1260 

06/18/96 

09/1 6«6 

CBI 

(G)  Adhesive  for  medk:al  devce  parts 

(G)  Reaction  product  of  mettiylene 
bis  (4-pr«nylisocyanate)  and 
polyether/ester  potyol 

(G)  Isocyanate  terminated  adipc  ackl 

P-96-1261 

06/19/96 

09/17/96 

Essex  Specialty  Prod- 

(S) Polymer  used  in  sealant  manufac- 

ucts, Inc 

ture 

based  urethane  prepolymer 

P-96-1262 

06/19/96 

09/17/96 

3M  Company 

(S)  Antistatic  additive 

(G)  Substituted  pofyoxyettiytene 
amkie  sulfonate 

P-96-1263 

06/19/96 

09/17/96 

CBI 

(G)  Destructive  use 

(G)  Substituted  phenyl  azo  sub- 
stituted sulfocarbopolycle,  sodkm 
salt 

(G)  Aliphatic  ester 

P-96-1264 

06/19/96 

09/17/96 

Dover  Chenncal  Cor- 

(S) Addrtive  for  kjbricants 

poration 

P-96-1265 

06/19/96 

09/17/96 

Dover  Cherncal  Cor- 
poration 

(S)  AddMve  for  lubricants 

(G)  Aliphatic  ester 

P-96-1266 

06«)7/96 

09/15/96 

CBI 

(S)  Catatyst  for  production  of 
polyotefins 

(G)  Silca  supported  magr>esium-tila- 
nium  catalyst 

P-96-1267 

06«)7/96 

09/1 5«6 

CBI 

(S)  Catatyst  for  production  of 
polyolefins 

(G)  Silca  supported  magnesiunvtita- 
nium  catalyst 

P-96-1268 

06A)7/96 

09/15/96 

CBI 

(S)  Catatyst  for  pmduction  of 
polyolefins 

(G)  Silca  supported  magnesiun)-tita- 
nium  catalyst 

P-96-1269 

06A)7/96 

09/15/96 

CBI 

(S)  Catatyst  for  production  of 
polyolefins 

(G)  Silica  supported  magnesnjm-tita- 
nium  catalyst 

P-96-1270 

06/20/96 

09/1 8«6 

CBI 

(G)  Component  of  paint,  an  open  dis- 
persive use 

(G)  Modified  aromatic  polymer 

P-96-1271 

06/21/96 

09/19/96 

H.B.  FuNer  Company 

(S)  FabrK  adhesive  for  iron  on  patch- 

AC 

(G)  Polyamide 

P-96-1272 

06/21/96 

09/1 9«6 

H.B.  FuHer  Company 

es 
(S)  Fabric  adhesive  for  iron  on  patch- 

{G)Polyamkle 

P-96-1273 

06C1/96 

09/19/96 

CBI 

es 

(G)  Open,  non-dispersive 

(G)  Triazine  azo 

P-96-1274 

06/21/96 

09/19/96 

CBI 

(G)  Resin  for  coating 

(G)  Vegetable  oil  modified  hydro- 
cartxxi  resin 

P-96-1275 

06/24/96 

09/22J96 

CBI 

(G)  Open,  norwSspersive 

(G)  Triazine  azo 

P-96-1276 

06/25/96 

09i^23«6 

3M  Company 

(G)  StabUizer 

(G)  Substituted  heterocyde 

P-^6-1277 

06/24/96 

09/22/96 

CBI 

(G)  HydraulK  flukl 

(G)  Ester  of  alky!  ether  with  add  of 
group  III  B  element 

P-96-1278 

06/24/96 

09/22/96 

CBI 

(G)  HydraUk:  fiukl 

(G)  Esters  of  alkyl  ether  with  add  of 
group  III  6  element 

P-96-1279 

06/24/96 

09/22/96 

CBI 

(S)  Production  intermedute 

(G)  Tertiary  amkie 
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Case  No. 

Received 
Date 

End  Date 

Manufacturer/Importer 

Use 

Chemical 

P-96-1280 

06/24/96 

09/22/96 

CBi 

(G)  Industrial  production  aid 

(G)  Quaternary  anrvnonium  compound 

P-96-1281 

06/24/96 

09/22/96 

CBI 

(G)  Industnal  productKjn  aid 

(G)  Quaternary  anvnomum  compound 

P-«6-1282 

06/25/96 

09^^23/96 

CBI 

(S)  Basic  resin  for  UV-curable  coat- 
ings additive  for  flexibileation  of 
acrylic  resins 

(G)  Polysiloxane  epoxy  acrylate  co- 
polymer 

P-96-1283 

06/26/96 

09/24/96 

CBI 

(G)  Component  of  ink 

(G)  Aliphatic  polyol,  polymer  with  aro- 
matic polycartrnxylic  acid,  ester 
with  aliphatic  alcohol 

P-96-1284 

06/25/96 

09/22/96 

Essex  Spectatty  Prod- 

(S) Polymer  used  in  sealant  manufac- 

(G) Hydroxyl  functional  polycartxxnoyi 

ucts,  Inc 

ture 

(polyalkylene  oxide)  oligomer 

P-96-1285 

06/25«6 

09/23«6 

3MCorTV>any 

(S)  Chemical  intermed»te 

(G)  Substituted  heterocycle.  potas- 
sium salt 

P-96-1286 

06/24/96 

09/22/96 

Tnxide  Americas  Inc 

(S)  Adhesion  promoter  for  use  in  radi- 
ation cure  coatings 

(S)  Zirconium,  tetrakis(3-methyl,  Ixrtz- 
ervl-olato) 

P-96-1287 

06/24/96 

09/22/96 

Tioxide  Americas  Inc 

(S)  Adhesion  promoter  for  use  in  radn 
ation  cure  coatings 

(S)  Titanium,  tetrakis  (3  methyl,  but-2- 
ervl-olato) 

P-96-1288 

06/26/96 

09/24/96 

E.  1.  du  Pont  de  Ne- 
mours A  Company 

(G)  Destructive  use-intermediate 

(G)  Hydrofluoroalkene 

P-96-1289 

06«4/96 

09<^2/96 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate  with 
extended  hydroxy  esters  of  car- 
bamic  acid  and  akx>hol 

P-96-1290 

06/24/96 

09/22/96 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate  with 
extended  hydroxy  esters  of  car- 
bamic  acid  and  ateohd 

P-96-1291 

06/24/96 

09/22/96 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate  with 
exterxJed  hydroxy  esters  of  car- 
bamtc  acid  and  akx>hol 

P-96-1292 

06/24/96 

09/22/96 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate  with 
extended  hydroxy  esters  of  car- 
bamic  acid  and  akx)hol 

P-fl6-1293 

06/24/96 

09/22/96 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate  witti 
extended  hydroxy  esters  of  car- 
benrMC  ackl  and  akx)hol 

P-96-1294 

06/24/96 

09/22/96 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate  with 
extended  hydroxy  esters  of  car- 
bamic  acid  and  ateohol 

P-96-1296 

06/24/96 

09/22/96 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate  with 
extended  hydroxy  esters  of  car- 
bamc  acid  and  akxihol 

P-«6-1296 

06/24/96 

09/22)96 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate  with 
exterxled  hydroxy  esters  of  car- 
bamic  acid  and  ak»hol 

P-«6-1297 

06/24/96 

09/22/96 

CBI 

(8)  Coatings 

(G)  Polymer  of  polyisocyanate  with 
extended  hydroxy  esters  of  car- 
bamic  acid  and  alcohol 

P-96-1298 

06/24/96 

09/22/96 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate  with 
extended  hydroxy  esters  of  car- 
bamic  acid  and  akx>hol 

P-96-1299 

06/24/96 

09/22/96 

CBI 

(S)  Coatings 

(G)  Pofymer  of  polyisocyanate  wth 
extended  hydroxy  esters  of  car- 
t>amic  acid  and  alcohol 

P-96-1300 

06/26/96 

09/24/96 

CBI 

(G)  A  destructive  use  as  a  chemical 
intermediate 

(G)  Polyester  resin 

P-96-1301 

06/27/96 

09/24/96 

CBI 

(G)  Component  of  ink 

(G)  Mateated  vegetable  oil,  polymer 
with  aliphatic  and  cyckMiiphatic 
polyamines 

(G)       Polyurethane       based       on 

P-96-1302 

06/27/96 

09/25/96 

B.F.  Goodrich  Com- 

(G) Topcoat  used  for  the  coating  of 

pany  Specialty 

vahous  vwood  products,  residenlial 

polyisocyanates,        polyols       and 

Chemicals 

and  sports  floors 

polyamines 

P-96-1303 

06/27/96 

09/2Si^ 

B.F.Goodrich  Cocrv 

(G)  Topcoat  used  for  the  coating  of 

(G)       Polyurethane       based       on 

pany  Spectatty 

various  wood  products,  residential 

polyisocyanates,       polyote       and 

Chemcals 

and  sports  floors 

polyamines 

P-96-1304 

06/27/96 

09/25/96 

B  F  Goodnch  Com- 

(G) Topcoat  used  for  the  coating  of 

(G)       Polyurethane       based       on 

pany  Specialty 

various  wood  products,  residential 

polyisocyanates,       polyols       and 

Chemicals 

arxJ  sports  floors 

poly  amines 

P-96-1305 

06/27/96 

09/25/96 

B  F  Goodrich  Com- 

(G) Topcoat  used  tor  the  coating  of 

(G)       Polyurethane       based       on 

pany  Specialty 

various  wood  products,  residential 

polyisocyanates,       polyols       arid 

Chemicals 

and  sports  floors 

polyamines 
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Case  No. 

Received 
Date 

End  Date 

Manufacturer/Importer 

Use 

Chemical 

P-96-1306 

06/27/96 

09/25«6 

B  F  Goodrich  Com- 

(G) Topcoat  used  for  the  coating  of 

(G)       Polyurethane       based       on 

pany  Specialty 

various  wood  products,  residential 

polyisocyanates,       polyols       and 

Chemicals 

and  sports  fkxxs 

polyamines 

P-96-1307 

06/27/96 

09/25/96 

B  F  Goodrich  Com- 

(G) Topcoat  used  for  the  coating  of 

(G)       Polyurethane       based       on 

pany  Specialty 

vanous  wood  products,  residential 

polyisocyanates,       polyols       and 

Chemicals 

and  sports  fkx>rs 

polyamines 

P-96-1308 

06/27/96 

09/25/96 

B  F  Goodrich  Com- 

(G) Topcoat  used  for  the  coating  of 

(G)       Polyurethane       based       on 

pany  Specialty 

various  wood  products,  residential 

polyisocyanates,       polyols       anct 

. 

Chemicals 

and  sports  floors 

polyamines 

P-96-1309 

06/28«6 

09/26«6 

Electra  Polymers  & 

(S)Etch  resist  coating  for  on  printed 

(G)  2-propenoic  acid,  half  ester  with 

Chemicals  Inc. 

circuit  boards 

fatty  acid  anhydoride 

P-96-1310 

06/28/96 

09/26/96 

H.B.  Fuller  Company 

(S)  Adhesive  for  film  laminating 

(G)  Polyester,  polyurethane  polymer 

P-96-1311 

06/28/96 

09/26«6 

H.B.  Fuller  Company 

(S)  Adhesive  for  film  laminating 

(G)  Polyester,  polyurettiane  polymer 

P-96-1312 

06/28/96 

09/26/96 

H.B.  Fuller  Company 

(S)  Adhesive  for  film  laminating 

(G)  Polyester,  polyurettiane  polymer 

P-96-1313 

06/27/96 

09/25/96 

CBI 

(G)  Coating  component 

(G)  Modified  isocyanate  prepoiymer 

P-96-1314 

06/26/96 

09/24/96 

CBI 

(G)  Rubber/plastic  additive 

(G)  Fatty  acxj,  amide 

II.  44  Notices  of  Commencement  Received  From:  06/01/96  to  06/30/96 


Case  No. 

Received  Date 

Commencement 
Date 

Chemwal 

P-87-1623 

08/24/87 

06/17/96 

(G)  Isobutyric  ackj  carbonxKiocyclic  ester 

P-89-0609 

04/13/89 

06/17/96 

(G)  Fluoinated  ackJ  fkiorids 

P-8*-0610 

04/13/89 

06/17/96 

(G)  Fluoinated  acid  fluorids 

P-92-0046 

06/12/96 

05/21/96 

(G)  Amino  ester 

P-92-0047 

06/12/96 

05/29/96 

(G)  Amino  epoxy  adduct 

P-92-0048 

06/12/96 

05/30/96 

(G)  Amino  epoxy  lactate  salt 

P-93-1491 

06/14/96 

05A)7/96 

(G)  Oxyalkylated  linear  alcohol-cartooxylic  acid  adduct  &  salts(sodium,  magnesium,  cal- 
cium, potassium,  ammonium,  or  triethylamine) 

P-94-a\'M 

06/17/96 

05/31/96 

(G)  A  f)Olymer  of:  2,5-furarxlione  polymer  with  ethenyl  tjenzene  1 -methylethyl  t>er^ene, 
and  bis  (1-methyt-1 -phenyl  ethyl)  pemxide.  ester  of  tsoproparx)!,  cyctohexanol,  aqueous 
ammonia  (28%  anwnonia) 

P-94-2074 

06/06/96 

05/13/96 

(G)  Perfluonnated  cart>oxylic  acid  fkxyide 

P-94-2075 

06/06/96 

05/17/96 

(G)  Perfluorinated  ether 

P-94-2189 

06/11/96 

06A)4/96 

(G)  Amine  functionalized  polyetfier  polyester  polymer 

P-96-0022 

06/25«6 

06/24/96 

(G)  Substituted  phenyl  azo  sut>stituted  phenyl  amino  triazinyl  substituted 
naphthalenesulfonic  derivative 

P-95-0107 

06/13/96 

05/16«6 

(G)  Substituted  pyrimidine 

P-95-0894 

06/27/96 

06/14/96 

(G)  Fatty  acids,  CG518-unsaturated,  dimers,  polymers  with  a  dittasic  acid  and  diamines 

9-95-0932 

06/12/96 

05/21/96 

(G)  DialkyI  malonate,  alkyl  alkerx>ate  polymer 

P-95-0937 

06«1/96 

06/02/96 

(G)  Pyrimidine  salt 

P-95-0938 

06/21/96 

06A)2/96 

(G)  Pyrimkline 

P-95-1235 

06/21/96 

06A)8/96 

(G)  Azo  dyestuff 

P-95-1354 

06/14/96 

05/30/96 

(G)  Poly  corxlensation  compound 

P-95-1699 

06/27/96 

05/23/96 

(G)  Organofunctional  silica 

P-95-1706 

06/17/96 

05/21/96 

(G)  Polyamine  epoxy  resin  adduct 

P-95-1854 

06/05/96 

06/01/96 

(S)  A  butane,  1,1,  1^,2.  3,3.  4.4-nonalluoro-4-methoxy-GS  propane.  2- 
(difluoromethoxy methyl)- 1 ,1,1,  2,3,  3,3-heptafluoro- 

P-95-1894 

06/1 0«6 

05/1 6«6 

(G)  Copolymer  of  acrylic  esters,  nnethacrylic  esters  and  acrylic  acid 

P-95-1968 

06/11/96 

05/10/96 

(G)  Amine  salt  of  polyacrylate 

P-95-2033 

06/17/96 

06/14/96 

(G)  Cartx)xy  alkylidene  pfiosphonc  adds  (sodium  salts) 

P-95-2045 

06/11/96 

05/1 0«6 

(G)  Polyurettiane  resin 

P-96-^X)07 

06A)6«6 

05/21/96 

(G)  Modified  melamine-formaldehyde  resin 

P-96-0008 

06/06/96 

05/21/96 

(G)  Modified  melamine-formakJehyde  resin 

P-96-0038 

06/07/96 

05/10/96 

(G)  Styrene  maleic  anhydride  (sma)  amnrxMiium  salt 

F^96-0043 

06/21/96 

05/25/96 

(S)  Morpholine  benzoate 

P-96-0262 

06«7/96 

05/29/96 

(G)  Aryl  allykixy  peg  400  alpha,  omega-bts(alkenyl)polygfycol 

P-96-0305 

06/04/96 

05/09/96 

(G)  Adhesive 

P-96-0324 

06/17/96 

06A)3/96 

(S)  Hexanoic  acid,  2-ethyt-,  2-hydrpxypropyt  ester 

P-96-0351 

06/10/96 

04/15/96 

(G)  PerfluoroalkyI  ethyl  esters  of  fatty  acids 

P-96-0410 

06/03/96 

05A)7/96 

(G)  4-[bis(Trichk)romethyl)  heteromonocyclel-ZV-K/^-heptyObenzamide 

P-96-0585 

06/21/96 

05/23«6 

(G)  Salt  of  a  substituted  polyalkylene  polyamine 

P-96-0589 

06/' 17/96 

05/22/96 

(G)  N,A/-dimethyl  amino  ethyl  mettiacrylate-ethyl  acrylate  copolymer 

P-96-0591 

06/17/96 

06/04/96 

(G)  Aliphatic  Isocyanate  terminated  prepoiymer 

P-96-0689 

06«8/96 

06/15/96 

(G)  Substituted  phenyl  azo  substituted  naphttialenyl  amino  triazinyl  substituted  alkyl 
compound 

P-96-0693 

06/26/96 

05/28/96 

(S)  Phosphonic  acid,  [1 ,2-ethanediylbis  [nitritobis  (methylene))]  tetiakis-,  pentasodium  salt 

P-96-0695 

06/17/96 

05/28/96 

(G)  Sitylated  potygycol 
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II.  44  Notices  Of  Commencement  Received  From:  06/01/96  to  06/30/96— Continued 


Case  No. 


P-96-0751 
P-96-0752 
P-96-0830 


Received  Date 


06/11/96 
06/28/96 
06/28/S6 


Commencement 
Date 


05/27/96 
06/01/96 
06/24/96 


Chemical 


(G)  Organomoiy  bdenum  complex  of  organic  amide 
(G)  Acetyl  sutwtituted  aJkyI  sulfonic  acid  derivative 
(G)  Flame  retardant  acrylic  polymer 


List  of  Subiects 

Environmental  protection, 
Premanufactuie  notices. 

Dated:  March  12. 1997. 

OKar  Morales. 

Acting  Director.  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  97-7634  Filed  3-25-97;  8:45  am] 


Wednesday 
March  26,  1997 


Part  IX 

Environmental 
Protection  Agency 

Certain  Chemicals;  Premanufacture 
Notices 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-61853;  FRL-6680-1] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  apphcation 
requests  received,  both  pending  and 
expired.  The  information  in  this 
dociunent  contains  notices  received 
from  July  1,  1996  to  )uly  31,  1996. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "lOPPTS-Siasal"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  401  M  St.,  SW..  Rm. 
ETG-099  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic^pamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  s[)ecial 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASQI  file  format.  All 
conunents  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPPTS-51853J.  No  ConfidenUal 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPt^MENTARV  information"  of 
this  document. 

TOR  FURTHER  MFORMATKDN  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Enviroimiental  Protection 
Agency.  Rm.  E-545,  401  M  St..  SW.. 
Washington.  DC.  20460.  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 


SUPPt.EMENTARY  MFORMATKW:  Under  the 
provisions  of  TSO   SPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically. 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  apphcation 
requests  received.  EPA  also  is  required 
to  idAitify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51853]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC).  Rm.  NEM-B607.  401  M  St..  SW.. 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncicOepamntl  epa.gov 

Electronic  conunents  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  Ln 
"ADDRESSES"  at  the  beginning  of  this 
docimient. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  conmiunity,  the  users  of 
this  information  and  the  general  pubhc, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely.  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 


notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
Usting  of  receipt  of  new  notices  of 
commencement . 

EPA  beUeves  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  pubhc,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  pubhc  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consoUdated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  pubhshing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NQC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551. 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
hsted  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received:  and  (U)  Notices  of 
Commencement  to  manufacture/import. 


L  128  Premanufacture  Notices  Received  From:  07/01/97  to  07/31/96 


Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-96-1315 

07/03/96 

^omM96 

Aceto  Corporation 

(S)  Photopolymerisation  initiator  for 
uv  radetion  cufing  systems 

(S)  9H-thioxanthen-9-one.  2.4-diethyl 

P-96-1316 

07/01/96 

09/29/96 

Unichema  North 
America 

(S)  Lubricant  base  fluid 

(S)  Isooctadecanoic  acid,  2- 
octyWodecyl  ester 

P-96-1317 

07/01/96 

09/29/96 

Dupont 

(G)  Injection  moWing  and  extrusion 
resin 

(G)  Copotynner  of  tetrafluoroethyiene 
arxl  perfluoro  alKoxy  ettiylene 

P-96-1318 

07/01/96 

09/29/96 

Dupont 

(G)  Injection  molding  and  extrusion 
resin 

(G)  Copolymer  of  tetra  fluoroethytene 
arxl  perfluoro  atkoxy  ethylene 

P-9e-1319 

07/03«6 

10/01/96 

CBI 

(G)  Destructive 

(G)  Nitro  mettryl  quinoline 

P-96-1320 

07/01/96 

09/29/96 

Lonza  Inc 

(G)  Organic  intemnediate-destnictive 

(G)  IsoaNcytdHTiethylamine 

P-96-1321 

07/01/96 

09/29/96 

CBI 

use 
(G)  Additive  for  consumer  products, 
dtepersive  use 

(S)  Ethanone,  1-(1,1,(4or6}-trimethyl- 
[4,5,6  or  7]-indany1)- 

P-96-1322 

07/03«6 

10/01/96 

Agrevo  USA  Company 

(S)  Use  as  intermediate  in  the  pro- 
duction of  a  hert)icide 

(S)  Phosphinic  acid.  [3-(acetytoxy)-3- 
cyanopropyf)methyt-,  txitytester 

P-96-1323 

07/02/96 

09/30/96 

CBI 

(G)  FlexitMJizer  for  resin  system 

(G)  Add  capped  castor  oil 

P-96-1324 

07/02/96 

09/30/96 

CBI 

(G)  Open,  norvdispersive 

(G)  Polyester  arrkie 

P-96-1325 

07/08/96 

10A)6«6 

CBI 

(G)  Quality  control  agent 

(G)            Substituted           benzene, 
(Kpolysuhstjtuted-heterominocyclel- 
(sub8tituted)-oxoa»<yl]amino]- 

P-96-1326 

07/05/96 

10A)3/96 

CBI 

(S)  Catalyst  for  production  of 
polyolefins 

(G)  Silica  supported  magr>esium-tita- 
nium  catalyst 

P-96-1327 

07/05/96 

10/03/96 

CBI 

(S)  Catalyst  for  production  of 
polyotefins 

(G)  Silica  supported  magnesium-tita- 
nium catalyst 

P-96-1328 

07IO5/96 

10/03/96 

CBI 

(S)  Catalyst  for  production  of 
polyoiefins 

(G)  Silica  supported  magnesium-tita- 
nium catalyst 

P-96-1329 

07105/96 

10/03/96 

CBI 

(S)  Catalyst  for  production  of 
polyolefins 

(G)  Silica  supported  magrtesium-tita- 
nium  catalyst 

P-96-1330 

07/0S/96 

10/03/96 

CBI 

(S)  Catalyst  for  production  of 
potyoiefins 

(G)  Silica  supported  magr>esium-tita- 
nium  catatyst 

P-96-1331 

07/05/96 

10/03/96 

CBI 

(S)  Catalyst  for  production  of 
polyolefins 

(G)  Silica  supported  magnesiunrHita- 
nium  catalyst 

P-96-1332 

07/05;96 

10/03/96 

CBI 

(S)  Catalyst  for  production  of 
polyotefins 

(G)  Silica  .supported  magnesium-tita- 
nium catalyst 

P-96-1333 

07/05W 

rom/96 

CBI 

(S)  Catalyst  for  production  of 
polyolefins 

(G)  Silica  supported  magr)esium-tita- 
nium  catalyst 

P-96-1334 

07/05«6 

10A)3/96 

CBI 

(S)  Catalyst  for  production  of 
polyolefins 

(G)  Silica  stjpported  magnesiunvtita- 
nlum  catalyst 

P-96-133S 

07/05«6 

10/03/96 

CBI 

(S)  Acid  dye  forthe  coloration  of  an- 
odized  aluminum  as  a  liquid  dye 

(G)      Chromate      (4-).      substituted 
phenytazo-substituted  maphttialene 
sutfonato-sutistituted                sulfo 
phenylazo-sut»tituted 
naphttisler>esulfonate,  sodium  saK 

P-96-1.336 

07/01/96 

09/29/96 

Harmam 

(G)  AddWve  for  consumer  products 
(dispersive  use) 

(S)  2-txiteno(c  acid,  1 .3-(«methyttxjtyl 
ester 

P-96-1337 

07/08«6 

10«)6«6 

CBI 

(G)  Catalyst 

(G)  Amine  substituled  metal  salt 

P-96-1338 

07/08/96 

10A)6/96 

CBI 

(Q)  Catalyst 

(G)  Amine  substituted  metal  salt 

P-96-13a<» 

07/08/96 

10A)6/96 

CBI 

(G)  Catalyst 

(G)  Amine  substituted  metal  salt 

P-96-1340 

07/08/96 

10/06/96 

CBI 

• 

(G)  Compnr>ents  In  UV  cure  release 
coatings  (for  adhesive  tape  tick- 
ing) 

(G)  Open,  dispersive  use  in  molding 

(G)  Vinyl  functional  silicone  fluid 

P-96-1341 

07/09/96 

10rt)7/96 

Ashland  Chemicai 

(G)  Unsaturated  polyester    . 

Company 

operations 

P-96-1342 

07/08«6 

10A)6/96 

CBI 

(G)  Additive  for  Inkjet  ink 

(G)  Reduced  maltose 

P-96-1343 

07/08/96 

10rt)6/96 

Ttw  Dow  Chemcal 
Company 

(S)  Chemical  intermediate 

(S)  Hexarie,  (phenoxyphenyl)- 

P-96-1344 

07/08/96 

10/06/96 

The  Dow  Chemical 
Coinpeny 

(S)  Chemical  intermedete 

(S)  Benzene,  l,r-oxybis-,  adduct 
with1-hexene(12) 

P-96-1345 

07/08/96 

10A)6«6 

The  Dow  Chemicai 
Company 

(S)  Ctwmical  intermed»te 

(S)  Octane,  (phenoxyphenyl)- 

P-96-1346 

0710096 

10A)6«6 

The  Dow  Chemical 
Company 

(S)  Chemical  intermediate 

<S)  Benzene,  i,l'-oxybis-,  adduct 
with  1-octene(1:2) 

P-96-1347 

07/08«6 

10A)6«6 

The  Dow  Chemical 
Company 

(S)  Chemicai  intermed»te 

(S)  Dodecane,  (phenoxyphenyl)- 

P-96-1348 

07/06/96 

10A)6/96 

The  Dow  Chemical 
Company 

(S)  Chemcal  (rta,„a(Ssis 

(S)  Se.M.8r.s,1,V-<sr/ts$-,  adduct  with 
1-dodecene(l:2) 

P-«6-1349 

07/08^ 

10A)6/96 

The  Dow  Chemical 
Company 

(S)  Chemical  intermed»te 

(S)  Tetradecane,(phenoxyphenyl)- 

P-96-1350 

07/08«6 

10rt»«6 

The  Dow  Chemical 
Company 

(S)  Chemical  rntermedete  - 

(S)  Benzene,  1,1'-oxybis-,  adduct 
with  l-tetradecene(1:2) 
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I.  128  Premanufacture  Notices  Received  From:  07/01/97  to  07/31/96— Continued 


Case  No. 


P-96-1351 


Received 
Date 


07/08/96 


P-96-1352 
P-96-1353 
P-96-1354 
P-96-1355 
P-96-1356 
P-96-1357 


P-96-1358 


P-96-1359 


P-96-1360 


P-96-1361 


P-96-1362 


P-96-1363        07A)6/96 


07/09/96 
07/09/96 
07/09/96 
07/09/96 
97/09/96 
07/08/96 


07/08/96 


07A)8/96 


07/08/96 


07/08/96 


07/08/96 


P-96-1364 


P-«6-1365 


P-96-1366 


P-96-1367 


P-96-1368 


P-96-1369 


P-96-1370 


07/08/96 


07An/g6 


07/08/96 


07/08/96 


07/08/96 


07/08^ 


07/08/96 


Projected 

Notice 
End  Date 


10/06/96 


10«)7/96 
10/07/96 
10A)7/96 
10/07/96 
10/06«6 


10/06/96 


10/06/96 


10/06/96 


10/06/96 


10/06/96 


10/06/96 


10/06/96 


10^06/96 


10/06/96 


10/06/96 


10A)6/96 


10/06/96 


10^06/96 
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1. 128  Premanufacture  Notices  Received  From:  07/01/9710  07/31/96— Continued 


Manufacturer/Importer 


Ciba-Geigy  Corpora- 
tion. Textile  Prod- 
ucts Division 


CBI 
CBI 
CBI 
CBI 
CBI 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


Use 


(G)  Textile  finishing  chemical 


(G)  Electro  deposition  coating 
(G)  Electro  deposition  coating 
(G)  Electro  deposition  coating 
(G)  Electro  deposition  coating 
(G)  Electro  deposition  coating 
(S)  Surlactant  in  cleaning  products; 
sucfactant  for  chemical  processing 
such  as  textiles  or  latex  manufac- 
ture 
(S)  Surfactant  In  cleaning  products; 
sucfactant  for  chemical  processing 
such  as  textiles  or  latex  manufac- 
tite 
(S)  Surfactant  in  cleaning  products; 
sucfactant  for  chemical  processing 
such  as  textiles  or  latex  manufac- 
ture 
(S)  Surfactant  in  cleaning  products; 
sucfactant  for  chemical  processing 
such  as  textiles  or  latex  manufac- 
ture 
(S)  Surfactant  in  cleaning  products; 
sucfactant  for  chemical  processing 
such  as  textiles  or  latex  marxifac- 
ture 
(S)  Surfactant  in  cleaning  products; 
sucfactant  for  chemical  processing 
such  as  textiles  or  latex  manufac- 
ture 
(S)  Surfactant  in  cleaning  products; 
sucfactant  for  chemical  processing 
such  as  textiles  or  latex  manufac- 
ture 
(S)  Surfactant  in  clearwig  products; 
sucfactant  for  ctiemical  processing 
such  as  textiles  or  latex  manufac- 
ture 
(S)  Surfactant  in  deaning  products; 
sucfactant  for  chemical  processing 
such  as  textiles  or  latex  manufac- 
ture 

(S)  Surfactant  in  cleaning  products; 
sucfactant  for  chemical  processing 
such  as  textiles  or  latex  manufac- 
ture 

(S)  Surfactant  in  cleaning  products; 
sucfactant  for  chemical  processing 
such  as  textiles  or  latex  manufac- 
ture 

(S)  Surfactant  in  cleaning  products; 
sucfactant  for  chemical  processing 
such  as  textiles  or  latex  menufac- 
live 

(S)  Sufactant  in  cleaning  products; 
sucfactant  for  chemical  processing 
such  as  textdes  or  latex  manufac- 
ture 

(S)  Surfactant  In  cteaning  products; 
sucfactant  for  chemical  processing 
such  as  textiles  or  latex  manufac- 
ture 


Cfiemical 


(G)  1 .2-propanedk)l.  polymer  with  2- 
alkyl-2-(hydroymethyl)-1 ,3- 
propanediol,     1.1'     -a»cylenet)is(4- 
isocycanatobenzenejand  2.2'- 

(methylimino)bis(ettwx)l),      methyl 
ethyl  ketorw  oxime-blocked 
(G)  Acrylic  apolymer  amine  salt 
(G)  Acrylic  apolymer  amine  salt 
(G)  Acrylic  apolymer  amine  salt 
(G)  Acrylic  apolymer  amine  salt 
(G)  Acrylic  apolymer  amine  salt 
(S)    Hexane.    (phenoxyphenyl)-.    ar- 
solfo  beriv..  sodium  salt 


(S)  Hexane.  (pherwxyphenyl)-,  ar,  ar- 
solfo  derivative,  disodium  salt 


(S)  Benzenesulfonic  add.  pherwxy-. 
sodium  salt,  adduct  with  1-hexene 
(12) 

(S)  Benzenesulfonic  add.  phenoxy-, 
monosulfo  derivative,  disodium  salt, 
adduct  with  1-hexene  (1:2) 

(S)  Octane,  (pheneoxyphenyl)-.  ar- 
sulfo  derivative.  sodKjm  salt 


(S)  Octane.  (pheneoxyphenyl)- 
.ar.ar(or  ar.  ar>disu«o  derivative, 
socSumsalt 

(S)  Benzene  suKonic  add.  phenoxy-. 
adduct  with  1-octene  (1:2).  sodium 
salt 

(S)  Benzene  sulfonic  add.  phenoxy-, 
monosulfo  driv..  adduct  with  1- 
octene  (1:2),  sodium  salt 

(S)  Decane.  (phenoxyphenyl)-ar-sulfo 
deriv..  sodium  salt 


(S)  Benzerwsurtooic  add.  phenoxy-, 
sdduct  with  1-decene  (12),  sodium 
salt 

(S)  Dodecane,  (phenoxyphenyl)-.  ar- 
sulfo  derivative,  sodwm  salt 


(S)  Dodecane.  (phenoxyphenyl)-,ar, 
ar(or  ar,  ar>disulfo  derivative,  so- 
dkjmsaN 

(S)  Benzenesuffonic  add,  phenoxy^. 
adduct  with  1-dodecene  (12),  so- 
dkjm  salt 

(S)  BenzenesuNbnic  add,  phenoxy-. 
monosulfo  derivative,  adduct  with 
indodacene  (12),  sodKjm  salt 


Case  No. 


P-96-1371 

P-96-1372 

P-96-1373 

P-06-1374 

P-96-1375 

P-96-1376 

P-fl6-1377 
F»-96-1378 
P-96-1379 
P-«6-1380 

P-06-1381 

P-96-1382 

P-96-1383 

P-96-1384 

P-96-1385 


Received 
Date 


P-96-13a6 
P-96-1387 
P-96-1388 
P-9&-1389 
P-06-1390 
P-9fr-1391 


07/08/96 

07/08/96 

07A)8/96 

07/08/96 

07/08«6 

07A»96 

07/1  (y96 
07/10/96 
07/10/96 
07/1 0«6 

07/10/96 

07/10/96 

07/10/96 

07/1  (V96 

07/10/96 


07/10/96 
07/10/96 
07/10/96 
07/10/96 
07/10/96 
07/10/96 


Projected 

Notice 
End  Date 


10/06/96 

10/06/96 

10/06«6 

10/06/96 

10/06/96 

10/06/96 

10/08/96 
10/08/96 
10/08/96 
10/08/96 

10/08/96 

10/08/96 

10/08/96 

10/08/96 

10/08/96 


10/08/96 
10/08/96 

10/08/96 
10/08/96 
10/08/96 


Marxifacturer/lmporter 


The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


The  Dow  Chemical 
Company 


Aico  Chemical  Conv 
pany 

Aico  Chemical  Com- 
pany 

Arco  Chemical  Com- 
pany 

Afoo  Chemical  Com- 
pany 

Aroo  Chemical  Cottk 
pany 

Arco  Chemical  Conv 
pany 

Aico  Chemical  Com- 
pany 

Aroo  Chemical  Conv 
pany 

Akzo  Nobel  Resins 


The  Dow  Chemical 
.    Company 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

The  Dow  Ctwmical 
Company 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 


Ul 


(S)  Surfactant  in  deaning  products; 
sucfactant  for  chemical  processing 
such  as  textiles  or  latex  manufac- 
ture 

(S)  SurfactarM  in  deaning  products; 
sucfactant  for  chemical  processing 
such  as  textiles  or  latex  mamifao- 
ture 

(S)  Surfactant  in  cleaning  products; 
sucfactant  for  chemical  processing 
such  as  textUes  or  latex  manufac- 
ture 

(S)  Surfactarrt  in  cleaning  products; 
sucfactant  for  ohemical  processing 
such  as  textiles  or  latex  manufac- 
ture 

(S)  Surlactant  in  cleaning  products; 
sucfactant  for  chemical  processing 
such  as  textiles  or  latex  manufac- 
ture 

(S)  Surfactant  in  cleaning  products; 
sucfactant  for  chemical  processing 
such  as  textiles  or  latex  marxjfao- 
bire 

(S)  Unsaturated  polyester  resin 

(S)  Unsaturated  polyester  resin 
(S)  Unsaturated  polyester  resin 
(S)  Unsaturated  potyester  resin 

(S)  Unsaturated  polyester  resin 

(S)  Unsaturated  polyester  resin 

(S)  Unsaturated  polyester  resin 

(S)  Unsaturated  polyester  resin 


(S)  Vehicle  for  toners  used  in  eiectric 
photographic  copters 


(S)  Chemical  intermed»te;  surlactant 

for  industilal  and  instihJiional  clean- 
ers 
(S)  Chemicai  intermed»te;  surfactant 

for  irxJustiial  and  institutional  dearv 

ers 
(S)  Chemical  intermediate;  surfactant 

for  industiial  and  lnstitutior>al  dean- 

ers 
(S)  Chemical  intermednte;  surfactant 

for  industrial  and  instibJtional  daarv 

ers 
(S)  Chemical  imermedete;  surfactant 

tor  industrial  arxf  institutional  dearv 
-  ers 
(S)  Cfwmical  irHermedutte;  surfactant 

for  irxlustrial  and  institutional  dearv 

ers 


Chemical 


(S)    Tetiadecane,    (phenoxyphenyl)-, 
ar-sulfo  derivative,  sodwm  salt 


(S)  Tetradecane.  (phenoxyphenyl)-,ar, 
ar(or  ar,  ar')-dsulfo  derivative,  so- 
dkjmsait 

(S)  Beruerisulfonic  add,  phenoxy-, 
adduct  with  14etiadecene  (12),  so- 
dkjmsait 

(S)  Benzensuifonic  add.  pherxwy- 
,morx)sutfo  derivative,  adduct  with 
1-tetradecene  (12),  dsodium  sal 

(S)  Hexadecane.  (phenoxyphenyl)-, 
ar-suito  derivative,  sodkxn  salt 


(S)  Benzenesulfonic  add,  phemxy-, 
socium  salt,  addud  with  1- 
hexadecene  (12) 

(G)  Poly(al(ylene8  oxides),  polyester 

with  maleic  anhydride,  dk>l  rrxxlified 
(G)  Poly(al(ytenes  oxides),  polyester 

with  maleic  anhydride,  dfol  modified 
(G)  Poty(a>(y1er«s  oxides),  pofyester 

with  mateic  anhydnde,  did  modified 
(G)  Poly(al(yier>es  oxides),  polyester 

with  maleic  anhydride,  and  phtfialic 

anhydride,  doi  modHied 
(G)  Poly(al(ylenes  oxides),  polyester 

with  maleic  anhydride,  and  phlhatic 

anhydride,  dni  mocffied 
(G)  Poly(a>(ytenes  oxides),  polyester 

with  maleic  anhydride,  and  phlhaiic 

anhydride,  dfol  modfied 
(G)  Poly(a>(ytenes  oxides),  polyester 

with  rraleic  anhydride,  epoxy  resin 

modtfied 
(G)  Poly(atcylenes  oxides),  polyester 

with    maleic    anhydride,    dfol   and 

epoxy  resin  modified 
(G)     1 ,3-t>enzer>edk:artx>xyic     acid. 

polymer  with  hexanedioic  add  and 

alpha,    alpha'-((1-methylethylidene) 

dM,  1-phenyier>e]txs{omega- 

hydroxypoty    [oxy    (metiryl    -    12- 

ettianediyl)] 
(S)  Hexane,  phenoxyphenyl)-,  ar-suito 

derivative 

(S)  Hexane.  phenoxyphenyl)-,ar,  ar- 
dteuHo  derivative 

(S)  Benzenesulforvc  add,  pheroxy-, 
adduct  with  1-hexene  (12) 

(S)  Benzenesulfonic  add.  phenoxy-, 
monosulfo  derivative,  arlrliict  with 
1-hexene  (12) 

(S)  Octane,  (phenoxyphenyl)-,  ar- 
suHo  derivative 

(S)  Octarw,  (pherKnyphenyl)-,ar, 
ar(or  ar,ar>disuHo  derivative 


IMI 
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Case  No. 


P-96-1392 

P-«6-1393 

P-96-1394 

P-96-1395 

P-96-1396 

P-96-1397 

P-96-1398 

P-96-1399 

P-«6-1400 

P-96-1401 

P-g6-1402 

P-96-1403 

P-96-1404 

P-96-1406 

P-96-1406 
P-S6-1407 

P-96-140e 
P-96-1409 
P-9&-1410 
P-96-1411 

P-96-1412 

P-96-1413 

P-«6-1414 

P-96-1415 

P-«6-1416 

P-96-1417 

P-fl6-1418 

P-96-1419 


Received 
Date 


07/1  (y96 

07/10/96 

07/10/96 

07/10/96 

07/10/96 

07/10/96 

07/10/96 

07/10/96 

07/10/96 

07/10/96 

07/10/96 

07/10/96 

07/10/96 

07/10/96 

07/10/96 
07/12/96 

07/15/96 
07/1 1/96 
07/12/96 
07/11/96 

07/12/96 

07/12/96 

07/12/96 

07/1 2«6 

07/12/96 

07/12/96 

07/12/96 

07/12«6 


Protected 

^4ottce 
End  Data 


10/06/96 

iaAM/96 

10m/96 

10/08/96 

10/08/96 

10/08/96 

10/08/96 

10/08/96 

10M)8/96 

10/06/96 

10/08/96 

10A)8/96 

10/08/96 

10/08/96 

10/08/96 
10/10/96 

10/13/96 
10/09/96 
10/10/96 
10A)9/96 

10/10/96 

10/10/96 

10/10/96 

10/10/96 

10/10/96 

10/10/96 

10/10/96 

10/10/96 


Manufacturer/Importer 


The  Oow  Chemical 
Company 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

The  DowCtiemical 
Company 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

Wacker  Silicones  Cor- 
poration 
BASF  Corporation 


CBI 
CBI 
CBI 
CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 


Use 


(S)  Chemical  intermedute;  surlactant 

for  industrial  and  Institutional  clean- 
ers 
(S)  Chemical  intermediate;  surlactant 

tor  industrial  and  institutional  clearv 

ers 
(S)  Chemical  intermediate;  surlactant 

for  trxjustriat  and  institutional  dearv 

ers 
(S)  Chemical  intermednte;  surfactant 

for  Industrial  and  institutional  clearv 

ers 
(S)  Chemical  intermediate;  surfactant 

for  irxlustrial  and  institutional  clean- 
ers 
(S)  Chemical  intermediate;  surfactant 

for  irxlustrial  arvj  institutional  clearv 

ers 
(S)  Chemical  intermediate;  surfactant 

for  Industrial  and  institutional  clearv 

ers 
(S)  Chemical  intermediate:  surfactant 

for  irxJustnal  and  institutional  clearv 

ers 
(S)  Chemical  intermediate;  surfactant 

for  Industrial  and  institutiorul  clearv 

ers 
(S)  Chemical  intermed»te:  surfactant 

for  industrial  and  institutional  clearv 

ers 
(S)  Chemical  intermed»te;  surfactant 

for  IrKJustrial  and  institutiortal  clearv 

ers 
(S)  Ctiemical  intermediate;  surfactant 

for  industrial  and  Institutional  dearv 

ers 
(S)  Chemical  intermedUrte;  surfactant 

for  irxjustriat  and  institutional  clearv 

ers 
(S)  Chemical  intermediate;  surfactant 

for  industrial  and  institutional  clearv 

ers 
(S)   Adhesion   promoter  for  silicone 

sealants 
(G)  Colorant 


(G)  Friction  material 

(G)  Paint  additive,  norvdispersive  use 

(G)  Paper  dye  intermediate 

(G)  Paint  additive,  norvdispersive  use 


Chemical 


(G)  Recycled  paper  dye 
(G)  Recycled  paper  dye 
(G)  Recycled  paper  dye 
(G)  Recycled  paper  dye 
(G)  Recycled  peper  dye 
(G)  Recycled  paper  dye 
(G)  Recycled  paper  dye 
(G)  Recycled  paper  dye 


(S)  Beruenesuifonic  acid,  phenoxy-. 
adduct  with  1-octene  (12) 

(8)  Benzenesutfonic  add.  pherwxy-, 
morxjsutfo  derivative,  adduct  with 
1-octer>e  (1:2) 

(S)  Decane,  (phenoxyphenyl)-,  ar- 
suNo  derivative . 

(S)  Beruerwsutfonic  acid,  phenoxy-. 
adduct  with  1-decene  (1:2) 

(S)  Dodecane.  (phenoxyphenyl)-,  ar- 
sulfo  derivative 

(S)  Dodecane.  (phenoxyphenyl)-,ar, 
ar(or3r.ar')-disulfo  derivative 

(S)  Benzenesulforwc  add.  phenoxy-, 
adduct  with  1-dodecene  (1:2) 

(S)  Beruenesuifonic  acid,  phenoxy-. 

monosulfo  derivative,  adduct  with 

1-dodecene  (1:2) 
(S)  Tetradecane,  (pherx>xyphenyl)-ar- 

sulfo  derivative 

(S)  Tetradecane,  (phenoxyphenyt)- 
ar,ar(or  ar,ar')-disulfo  deriv. 

(S)  Benzenesutfonic  add,  phenoxy-, 
adduct  with  1  -tetradecene  (1 :2) 

(S)  Benzer>esutfonic  atad,  pherwxy-. 

monosulfo  derivative,  adduct  with 

1 -tetradecene  (1:2) 
(S)    Hexadecane,    (phenoxyphenyl)-, 

ar-sulto  derivative 

(S)  Benzenesulfonic  add,  phenoxy-, 
adduct  with  l-hexadecene  (1 :2) 

(G)  Aminoalkyl-functional  akoxysilane 

(G)  Metal  complexed  reaction  product 
of  dnzotized  sutjstituted 

twnzenesulfonic  -  acid  artd  sut> 
stituted  t)enzaidehyde,  sodium  salt 

(G)  Poltassium  trtarate 

(G)  Modmed  potyurettiane 

(G)  Bisaniline 

(G)  Modified  polyacrylate  polymer, 
solvent  free 

(G)  Polymeric  triphenyl  methane  dye- 
stuff 

(G)  Polymeric  triphenyl  methane  dye- 
stuff 

(G)  Polymeric  triphenyl  methane  dye- 
stuff 

(G)  Polymeric  triphenyl  mettiane  dye- 
stuff 

(G)  Polymeric  triphenyl  methane  dye- 
stuff 

(G)  Polymeric  triphenyl  methane  dye- 
stuff 

(G)  Polymeric  triphenyl  metharw  dye- 
stuff 

(G)  Polymeric  triphenyl  methane  dye- 
stuff 


IMI 


Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Cherncal 

End  Date 

P-96-1420 

07/1 2«6 

10/10/96 

CBI 

(G)  Recycled  paper  dye 

(G)  Polymeric  triphenyl  methane  dye- 
stuff 

(G)  Polymeric  triphenyl  methane  dye- 
stuff 

(G)  Alkylpoly(oxyalkylene)amine 

P-96-1421 

07/12/96 

10/10«6 

CBI 

(G)  Recyded  paper  dye 

P-96-1422 

07/16/96 

10/10«6 

Huntsman  Corporation 

(G)  Highly  dispersive  use-surfantant 

P-96-1423 

07/1 6«6 

10/14/96 

Huls  America  Inc 

(S)  Molecular  weight  control  process 
solvent  for  nitiher  polymerization 

(S)  1 ,5Hcydo  octadiene,  (z,z)- 

P-96-1424 

07nsm 

10/16«6 

3M  Company 

(S)  Component  of  fire  extinguishing 
mixture 

(G)  Ruorochemical  acrylate  copoly- 
mer 

P-96-1425 

07/16/96 

10/14/96 

CBI 

(G)  Processing  aid 

(G)  Salt  of  a  modified  taltow 
alkylenediamine 

P-96-1426 

07/16/96 

10/14/96 

CBI 

(G)  Processing  aid 

(G)  *%att  of  a  fatty  alkylenediamine  de- 
rivative 
(G)  Stibene  siglyddyl  ether 

P-96-1427 

07/18/96 

10/16«6 

The  Dow  Chemical 

(S)  Chemical  intermediate 

Company 

P-96-1428 

07/18/96 

10/16/96 

CBI 

(G)  Curing  agent 

(G)  Modffied  potyisocyanate 

P-96-1429 

07/16/96 

10/14/96 

Huntsman  Corporation 

(G)  DestriKtive  use-chemical  inter- 
mediate 

(G)  Alcnhd  alkoxylate 

P-96-1430 

07/1 6«6 

10/14/96 

Huntsman  Corporation 

(G)  Destructive  use-chemical  inter- 
mediate 

(G)  Afl<ylpo»y(oxyalky»ene)amine 

P-96-1431 

07/1 9«6 

10/17/96 

Inolex  Chemical  Com- 
pany 

(G)  Precursor  for  pdyurethanes 

(G)  AlkanedioK  ackJ,  polymer  with 
polyal(ylene  glycols  arxj  substituted 
alkane  trioic  acids 

P-96-1432 

07/19/96 

10/17/96 

CBI 

(G)  A  destructive  use  as  a  chemical 
Intermediate 

(G)  Polyester  resin 

P-96-1433 

07/18/96 

10/16/96 

3M  Company 

(G)  Fire  extinguishing  foanV 
fluorochemical  surfactant 

(G)  Perfluoroalkylsulfonamide  deriva- 
tives 

P-96-1434 

07/18/96 

10/16/96 

3M  Company 

(G)  Fire  extinguishing  foam/ 
fluorochemical  surfactant 

(G)  Perfluoro  alkyl  sulfonamide  de- 
rivatives 

P-^6-1435 

07/19/96 

10/17/96 

Icic  Surfactants 

(G)  Fiber  finish  component 

(G)   AI(oxylated   sorbitan   fatty   add 

ester 
(G)   Alkoxylated   sortiitan   fatty   add 

ester 
(G)  Polyacrylate 

P-96-1436 

07/19«6 

10/17/96 

Icic  Surfactants 

(G)  Ftoer  finish  component 

P-96-1437 

07/1 9«6 

10/17/96 

CBI 

(G)  Anti-sagging  agent 

P-96-1438 

07/18/96 

10/16«6 

3M 

(S)  Intemiediate      ■ 

(G)  Potassium  salt  of  perfluoro  akyi 

„ 

sutfonamkje 

P-96-1439 

07/19/96 

10/17/96 

CBI 

(G)  Fuel  and  petroleum  additive  prod- 
uct 
(S)  Adhesive  for  film  laminating 

(G)  Cydk:  amine 

P-96-1440     ■ 

07/1 9«6 

10/17/96 

H.B.  Fuller  Company 

(G)  Polyester,  pdyurethane  polymer 

P-96-1441 

07/19«6 

10/17/96 

H.B.  Fuller  Company 

(S)  Adhesive  for  film  laminating 

(G)  Polyester.  polyLirethane  polymer 

P-96-1442 

07/19«6 

10/17/96 

H.B.  Fuller  Company 

(S)  Adhesive  for  film  laminating 

(G)  Polyester,  polyurethane  polymer 

P-96-1443 

07/23/96 

10/21/96 

Mitsubishi  Chemical 
America,  Inc 

(G)  Antifoaming  agent 

(G)  Reaction  products  of  poiyalkylene 
oxkles,  diisocyanato  alkylbenzene 
and  alky!  akx>hol 

P-96-1444 

07/23/96- 

10/21/96 

Eastman  Chemical 

(S)  Reaction  by  product  used  as  a 

(S)     2B-azepin-2-one,     hexahydro-. 

Company 

chemical  intermediate 

homopolynr)er,  morKiamkle,  d«tn. 
residues 

P-96-1445 

07/24/96 

10/22«6 

CBI 

(G)  Luixicant  component 

(G)    W,//-bis(fatty    alkyl)-aromatic-dv 

1  vAa 

P-96-1446 

07/24/96 

10/22/96 

CBI 

(S)  Textile  wet  processing;  personal 
hair  care  products 

urea 

(G)  Amino  modified  silicone^)Olyether 
copolymer 

P-96-1447 

07/24/96 

10/22/96 

AKZO  Nobel  Coatings 
Inc 

(S)  Printing  ink  resin 

(G)  Linseed  oil,  polymer  with  sub- 
stituted pherx)ls,  formakJehyde,  1,6- 
hexanediol,  maletc  anhydride,  pdy- 
ettiylene  glycol  and  rosin 

P-96-1448 

07/24/96 

10/22/96 

AKZO  Nobel  Coatings 
Inc 

(S)  Printing  ink  resin 

(G)  Linseed  dl,  polymer  with  s»jb- 
stituled  phenols.  formakJehyde,  1,6- 
hexanedid,  malec  anhydride,  pdy- 
ethylene  glycol  and  rosin,  ammo- 
nium salt 

P-96-1449 

07/24/96 

10/22/96 

AKZO  Nobel  Coatings 
Inc 

(S)  Printing  ink  resin 

(G)  Linseed  dl,  polymer  with  sutv 
stituted  phenols,  formakJehyde,  1 ,6- 
hexanediol.  maleic  anhydride,  pdy- 
ettiylene  glycol  and  rosin, 
compound  ethanolamine 

P-96-1450 

07/24/96 

10/22/96 

AKZO  Nobel  Coatings 

(S)  Printing  Ink  resin 

(G)  Linseed  dl,  pdymer  with  sulv 

Inc 

■> 

stituted  phenols.  formakJehyde.  1 ,6- 
hexanedtd.  maleic  anhydride,  poly- 

% 

- 

ethylene  gfycd  and  rosin, 
compound  with  dMthanol  amine. 
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1. 128  Prenianufacture  Notices  Received  From:  07/01/97  to  07/31/96— Continued 


Case  No. 


P-96-1451 


P-96-1452 


Received 
Date 


P-96-1453 


P-96-1454 

P-96-1455 

P-96-1456 

P-96-1457 
P-96-1458 

P-96-1459 
P-96-1460 

P-96-1461 

P-96-1462 

P-96-1463 
P-96-1464 
P-96-1465 

P-9&-1466 
P-96-1467 

P-96-1468 


P-96-1469 

P-96-1470 
P-96-1471 
P-96-1472 

P-«6-1473 
P-96-1474 
P-96-1475 


07/24/96 


07/24/96 


07/24/96 


07/24/96 

07/24/96 

07/25/96 

07/25«6 
07/25/96 

07/26«6 
07/29/96 

07/26«6 

07/26/96 

07/29«6 
07/30/96 
07/26«6 

07/26/96 
07/29/96 

07/26«6 


07/26/96 

07/26/96 
07/26«6 
07/26/96 

07/29/96 
07/29/96 
07/29/96 


Projected 

Notice 
End  Date 


10/22/96 


10/22/96 


10/22/S6 


10/22/96 

10/22/96 

10/23/96 

10/23/96 
10/23/96 

10/24/96 
10C7/96 

10/24/96 

10/24/96 

10/27/96 
10/28/96 
10/24/96 

10/24/96 
10/27/96 

09/24/96 


09/24/96 

09/24/96 
09/24/96 
09/24/96 

10/27/96 
10/27/96 
10/27/96 


Manutacturer/I  mpofter 


AKZO  Nobel  Coatings 
Inc 


AK20  Nobel  Coatings 
Inc 


AKZO  Nobel  Coatings 
Inc 


C(t>a-Ge«gy  Corpora- 
tion 

CBI 

CBI 

CBI 
CBI 

Huls  America  Irx: 
Eastman  Kodak  Com- 
pany 
Toxide  Americas  Inc 


Ashlarxj  Ctienw^al 

Company 
CBI 
CBI 
Gelest.  Inc 

CBI 

Cit>a-Geigy  Corpora- 
tion 
CBI 


CBI 

CBI 
CBI 
CBI 

CBI 
CBI 
CBI 


Use 


(S)  Printing  ink  resin 


(S)  Printing  ink  resin 


(S)  Printir)g  ink  resin 


(S)  Polymeritation  retarder  for  mono- 
mer manufacturer  (e.g.  styrene; 
acrylics,  etc.) 

(G)  Lubricant  component 

(G)  Resin  adhesive  open,  norvdisper- 

sive  use 
(G)  Dye  for  printing  material 
(S)  Component  fo  release  coating 

(S)  Chemical  process  aid 
(G)  Ctiemical  intermediate 

(S)  Component  of  catalyst  for 
polyotefine  producyion  of  wire 
enamels 

(G)  Open,  dispersive  use  in  molding 
operations 

(G)  Non-dispersive  use 

(S)  Pdyurethane  foam 

(G)  Coating  addKive 

(G)  Open,  norvdispersersive 
(S)  Metal  deactivator  for  industrial  lu- 
bricants 
(G)  Ink  component 


(G)  Ink  component 

(G)  Ink  component 
(G)  Ink  component 
(G)  Ink  component 


(G)    Additive,    open,    norvdispersive 

use 
(G)  AddKive,   open,   non-dispersivbe 

use 
(G)  AddKive,  open.   norvdisperslvtM 

use 


Chemical 


(G)  Linseed  oil,  polymer  with  sub- 
stituted phenols,  formaldehyde,  1 ,6- 
hexanediol,  maleic  anhydride,  poly- 
etfiylene  glycol  and  rosin. 
corrpourxJ  with  thettianol  amine. 

(G)  Linseed  oil,  polymer  with  sub- 
stituted pherK>ls.  formaldehyde,  1 ,6- 
hexanediol,  maleic  anhydride,  poly- 
ethylene glycol  arxJ  rosin, 
compound  with  2(dimettiylamino) 
ettiarx)! 

(G)  Linseed  oil,  polynwr  with  sut>- 
stituted  pherx>ts,  formaldehyde,  1 .6- 
hexanediol,  maleic  anhydride,  poly- 
etfrylene  glycol  and  rosin,  sodium 
salt 

(G)  Aromatic  ketone  derivatives 


(G)   /«/,A^-bis(tatty  alkyl)-aromatic  di- 

urea 
(G)  Poiytxitadiene  rrxxffied  polyester 

urettiane 
(G)  Metal  comptexed  polyazo  dye 
(G)  Epoxy  modified  polydimethyl  si- 

loxane 
(S)  Cis-cyck>  octene 
(S)  3-amino-4-chk)roberuoic  add 

(S)  Mixed  cresyl  1 -butyl  titanium  (4+) 
salt,  honxjpolymer 

(G)  Unsaturated  folyester 

(G)  Silar>e  urea  adduct 
(G)  Poly  (acrytonitrile)   "^ 
(S)   Siloxanes  and  silicones,   C24.S4 
txarKhed  and  linear  alky!  me,  dime 
(G)  Modified  acrylic  polymer 
(G)  Benzotriazote  derivatives 

(G)  Cyck)aliphatic  otefin  distillate 
streams  polymerized  with  aromatk: 
olefin  streams,  unsaturated  fatty 
acids,  unsaturated  oils,  and  rosin 

(G)  Cyck>aliphatic  olefin  distillate 
streams  polymerized  with  aromatk: 
olefin  streams,  unsaturated  fatty 
acids,  vegetable  oil  fatty  acid,  urv 
saturated  oils  and  rosin 

(G)  Cycloallphatic  olefin  distillate 
streams  polymerized  with  aromatic 
olefin  streams,  vegetable  oil  fatty 
acid,  unsaturated  oils  arxJ  rosin 

(G)  Cyck>aliphatic  olefin  distillate 
streams  polymerized  with  aromatic 
olefin  streams,  vegetable  oil  fatty 
ackl.  arxJ  rosin 

(G)  Cyctoaliphatk:  olefin  distillate 
streams  poiymerized  with  aromatk; 
olefin  strearm,  formakttiyde, 
alkylphenol.  unsaturated 

dKartwxylk;  ackj,  and  rosin 

(G)  Polyester  urethane  bkx*  copoly- 
mer 

(G)  Polyester  urettiane  bkxk  copoly- 
mer 

(G)  Polyester  urethane  bkxk  copoly- 
I     mer 


Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

CheiTvcal 

End  Date 

• 

P-96-1476 

07/29«6 

10«7/96 

CBI 

(S)  Binder  for  toners  used  in  photo- 
copiers 

(G)  Unknown  - 

P-96-1477 

07/30«6 

10/28«6 

CBI 

(G)  Release-coating  polymer 

(G)  Silicone  acrytate  polymer 

P-96-1478 

07/30/96 

10/28/96 

CBI 

(G)  Polymer  suspension  agent 

(G)  Ethoxylated  akxthol,  phosphated, 
amine  salt 

P-96-1479 

07/30/96 

10/28/96 

Clin  Corporation 

(S)  Cross-linker  for  urethane  coatings 

(G)  Aldimine 

P-96-1480 

07/30/96 

10/28«6 

Ciba-Getgy  Corpora- 
tkxi 

(S)  UV  light  stabilizer  for  industrial 
and  automobile  coatings 

(G)  Benzotriazole  derivative 

P-96-1481 

07/31/96 

10/29/96 

Rek:hhnM  Chemicals 
Inc 

(S)  UV  curable  inks  and  coatings 

(G)  Epoxy  acrylate  ester 

II.  34  Notices  of  Commencenrient  Received  From:  07/01/96  to  07/31/96 

Convnence- 

Case  No. 

Received  Date 

ment/lmport 
Date 

Chemwal 

P-88-536 

01/11/87 

07/23/96 

(G)Disubstituted  naphthyl-azo-disut)Stituted  phenyf-azo  disut>stituted 

P-88-1075 

02/28/88 

07/30/96 

(G)Substituted  bis-alkenylsuccinimidR  alkylphenol  and  an  aldehyde 

P-88-1123 

03/29/88 

07/22/96 

(G)lsocyanate-terminated  polypropylene  glycol,  bhxked 

P-89-467 

03A)9/89 

07/22/96 

(G)Thermoplastk:  polyurettiane  resin 

P-90-414 

02A)2iW 

07/22/96 

(G)Reactive  silicone 

91-571 

02/13/91 

07/22/96 

(G)Alkyl-alkylene-polyettier-polyacrylate 

P-91-1319 

08/14/91 

07/05/96 

(G)  Silicone  acrylate 

P-91-1379 

09/04/91 

07/15/96 

(G)  Quatemaric  polydimethylsitoxane 

P-93-1230 

07/07/93 

07/22/96 

(S)  Sitoxanes  arxJ  silicones,  di-me,  me  3,3,3-trifluoropropyl,  polymers  with  me 
sHsesqiuoxanes,  [(ettienykJimethylsilyl)oxy]-terminated 

P-93-1232 

07/23/96 

07/15/96 

(S)  Sitoxanes  and  silicones,  di-me,  me  3,3,3-tnfkx>ropropyl,  dimethyl  hydrogensik)xy-term- 

nated 
(G)  Substituted  polyoxyethylene 

P-93-1654 

07/1 8«6 

03A)4/96 

P-93-1701 

07/09/96 

06/27/96 

(G)  Polyester  polyol  isocyanate  polymer 

P-93-1705 

07A)9/96 

06/28/96 

(G)  Polyester  polyol  isocyanate  polynrier  reactkxi  products 

P-94-0211 

07/02/96 

06/20/96 

(G)  Aliphatic-aromatic  polyurettiane 

P-94-0253 

07/09/96 

06/05.^ 

(G)  Poiyalkoxyalkane 

P-94-1419 

04/19/94 

07/16/96 

(G)Substitutd  naphthalene 

P-94-1744 

07/1 6«6 

06/17/96 

(G)  Substituted  benzotriazole 

P-94-1941 

07/02/96 

06/10^ 

(G)  Copolymer  of  fluoroorein 

P-94-1946 

07/1 6«6 

07/11/96 

(G)  Modified  epoxy  resin  modified  aromatic  epoxy  resin 

P-95-0081 

07/25«6 

07/1  a«6 

(G)  3-cyck>alkene-l  -carfooxaklehyde.  alkyl-1  -<thalkyt-1  -(tria>(yl-3-cyctoal(ene) 

P-95-1647 

06/29/95 

07/23*W 

(G)  Propoxylated  amir>e 

P-95-1873 

07/29/95 

07/11/96 

(G)  Stat)ilized  melamine  formaklehyde  polymer 

P-95-0626 

07/02/95 

05/30/96 

(G)  AcrylK  resin  salt 

P-95-0677 

07/11/95 

06/14/96 

(G)  Antimony  double  oxide 

P-95-1325 

07/08«5 

06/24/96 

(G)  Substituted  naphthalene  disulfonk:  ackl  akaH  salt 

P-55-1365 

07/1 0«5 

06/08/96 

(G)  Ceteareth-25  mono  itaconate 

P-95-1419 

07/16/95 

06/19/96 

(G)  Polyhydroxy  polyphosphate  ester  salt 

P-95-1448 

07/01/96 

05/30«6 

(G)  Neutralized  water  based  ackl  functk>nal  polymer 

P-95-1647 

07/30/96 

07/23/96 

(G)  Propoxylated  amine 

P-95-1R36 

07/1 6«5 

07/08/96 

(G)  Isophttialic  ackl  polymer  with  cydicateohol  and  alkykjiamine 

Y-95-0104 

07/01/95 

06A>8/96 

(G)  Acrylate/methacrylk;  add  copolymer 

P-96-0175 

07/1 6«6 

06/1 0«6 

(S)  Lithium  manganese  oxide 

P-96-0226 

11/20/95 

07/3Q/96 

(G)  Unsaturated  cyde  ether 

P-96-0246 

11/29/95 

07/30/96 

(G)  Polyurethane  methacrylate 

P-96-0273 

07/19/95 

06/22/96 

iG)  Chtorocarbon 

P-96-0286 

07/01/95 

06/11/96 

(G)  Hydroxy  aromatk:  akyi  ketone 

P-96-0287 

12/14/95 

06/20^ 

(G)  Polyurethane  methacrylate 

P-96-0318 

071(0/96 

06/07/96 

(S)  Silane,  thettwxy  (2,4,4-trimethylpentyl)- 

P-96-0354 

07/02/96 

06/14/96 

(G)  Polymers  with  sustituted  mettiacrylamide;  sut>stituted  methacryl  arnde;  2-pFopenoic 
add.-perfluoroalkyi  esters,  and  alkyl  acrylate 

P-9&-0421 

07/01/95 

05/29/96 

(S)  2-propenoK:  add.  (4-methyl-l  .3-phenyiene)bis(iminocartoonytoxy-2.1-ethanediyl)  ester 

P-96-0551 

01/22/96 

07/22/96 

(S)  Hexanoic  add.  6-{(1-oxononyl)  amrno)- 

P-96-0684 

02/12/96 

07/02/96 

(S)  Carbon  black.  cartX)xy-modified.  sodiijm  salts 

P-96-0691 

02/13/96 

07/23«6 

(G)  Potassium  akanonate 

P-S6-0717 

07/01/96 

06/17/96 

(G)  4,4'-<iT)ethytettiylidene)bisphenol,  polymer  with  (chk>romettiyl)oxirane,  reactkxi  products 
with  aBcylglyddyl  ethers  and  triettiytene  tetramine 

P-9e-0746 

07/19/96 

06/25/96 

(G)  Organk;  orange  pigment 

P-96-0766 

07/18/96 

06/24/96 

(G)  Minor  component  of  uax-6180.  niax  surfactants  1-540,  1-580 

P-96-0769 

07/05«6 

07/01/96 

(G)  Naphthalene  cartwxamkJe.  /^-{substituted  phenylHIsubstituted  phenyl]  azo)-hydroxy- 

P-96-0770 

07/05«6 

07/01/96 

(G)  Naphthalene  caitx)xamk1e.  A^substituted  phenylH[substituted  phenyl]  azo]-hydroxy- 

IMI 
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II.  34  Notices  of  Commencement  Received  From:  07/01/96  to  07/31/96— Continued 


Case  No. 


P-96-0771 
P-96-0772 


P-96-0791 

P-96-0792 

P-96-0795 
P-96-0821 
P-96-0820 

P-96-0858 

P-96-0865 
P-96-0867 
P-96-0868 
P-«6-0968 


Received  Date 


03A)S/96 
07/30/96 


03/11/96 

03/11/96 

07/1 0«6 
07/12/96 
07/16/96 

03/26/96 

07/16/96 
03/29/96 
03/29/96 
04/23/96 


Commence- 
ment/Import 
Date 


07/25/96 
07/22/96 


07/30/96 

07/30/96 

06/11/96 
06/29/96 
07/1 1/96 

07/22/96 

07/05/96 
07/25/96 
07/25/96 
07/26/96 


List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  March  17. 1997. 

Oacar  Morale*. 

Acting  Director,  Information  Marmgement 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  97-7635  Filed  3-25-97;  8:45  am] 
■MJJNO  COOC  WW  »o  r 


Chemical 


(G)  Macrocydic  hydroperoxide 

(S)  Celutose.  2-hydroxyethy1  ether,  reaction  products  with  ethenyl  phosphonic  acid,  cal- 
cium magnesium  salts;  cellulose.  2-hydroxyethyl  ettier,  reaction  product  with  ethenyl 
phosphonic  acid,  zinc  salts;  cellulose.  2-hydroxyethyl  ether,  reaction  products  with  eth- 
enyl phosphonic  acid,  calcium  salts 

(S)Celuiose.  2-hydroxyethyl  ether,  reaction  products  with  ethonyl  phosphonic  and  zinc 
salts 

(S)Celhiose.  2-hydroxyethyl  ether,  reaction  products  with  ethonyl  phosphonic  and  calcium 
salts 

(G)  Mixed  fatty  alkyldiamines.  salt  *\ 

(G)  Polyester  polyurethane  methacrylic  graft  copolymer  ^ 

(G)  Fatty  acids,  Cig-unsaturated.  dimers  polymers  with  ettiylenediamine,  a  monobasic  add 
arxj  a  diamine. 

(G)  2.7-Naphthalene  disulfonic  add.  4-amino-5-hydroxy-3-sut)stituted  azo-6-substituted 

azo-.  sodium  salt 
(G)  Chromophore  substituted  pdyoxyalkylene  tint 
(G)  Salt  of  a  modified  tall  oil  polyalkylene  polyamine 

(G)  Salt  of  the  reaction  product  of  kraft  lignin.  mixed  fatty  adds  and  ethyleneamines 
(G)  Epoxy-amine  adduct  salt 


Wednesday 
March  26,  1997 


Part  X 

Environmental 
Protection  Agency 

Certain  Chemicals;  Premanufacture 
Notices 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-61854;  FRL-6S80-2] 

Certain  Chemicals;  Prefnanufacture 
Notices 


AGENCY:  EnvironmeQtal  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  pubhsh 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
docimient  contains  notices  received 
from  August  1, 1996  to  August  31.  1996. 
ADDRESSES:  Written  comments. 
identiSed  by  the  document  control 
number  •'(OPPTS-51854J"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407).  Office  of  PolIuUon 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  401  M  St.,  SW.,  Rm. 
ETG-099  Washington.  DC  20460. 
Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic^pamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
IOPPTS-51854).  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPiaKHTARY  MFOfMATKM"  of 
this  document 

FOR  FURTHER  a^ORMATION  COMTACT: 
Susan  B.  Hazen.  Director. 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  EnvirtMimental  Protection 
Agency.  Rm  E-545.  401  M  St..  SW.. 
Washington,  IX,  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
HotlineOefMunail .  epa.gov . 


SUP«>L£MENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  Section 
5  reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
Sections  5(d)(2)  and  5(d)(3). 
Specifically,  EPA  is  required  to  provide 
notice  of  receipt  of  PMNs  and  TME 
application  requests  received.  EPA  also 
is  required  to  identify  those  chemical 
submissions  for  which  data  has  been 
received,  the  uses  or  intended  uses  of 
such  chemicals,  and  the  nature  of  any 
test  data  which  may  have  been 
developed.  Lastly,  EPA  is  required  to 
provide  periodic  status  reports  of  all 
chemical  substances  undergoing  review 
and  receipt  of  notices  of 
commencement . 

A  record  has  been  established  for  this 
notice  under  docket  number  "(OPPTS- 
51854)"  (including  comments  and  data 
submitted  electronically-as  described 
below).  A  pubUc  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  &t)m  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  pubUc 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  Rm.  NEM-B607,  401  M  St.,  SW.. 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncicOepainail. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  begiiuiing  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  Section  5  fiUngs  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 


notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
imfmrter  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  Notices  of 
Commencement. 

EPA  beUeves  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  pubUc,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  pubUc  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  pubhc  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  die  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NQC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  Section  5  filings. 

Send  all  comments  to  the  address 
Usted  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received:  and  (11)  Notices  of 
Commencement  to  manufacture/import. 
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Case  No. 


P-96-1482 

P-96-1483 

P-96-1484 
P-06-1486 

P-96-1487 

P-96-1488 

P-96-1489 
P-96-1490 

P-96-1491 
P-96-1492 


P-96-1493 
P-96-1494 
P-96-1495 
P-96-1496 
P-96-1497 
P-96-1498 


P-96-1499 
P-96-1500 

P-96-1501 
P-9&-1502 

P-46-1503 

P-96-1504 
P-96-1505 
P-96-1506 

P-96-1507 

P-96-1508 

P-96-1509 

P-96-1510 
P-96-1511 
P-96-1512 
P-96-1513 
P-96-1514 
P-96-1515 

P-96-1516 

P-96-1517 

P-96-1518 

P-96-1519 


Received 
Date 


08A)1/96 

08/01/96 

08/01/96 
08A)2/96 

08A)2/96 

08A)2/96 

08A)2/96 
08/02/96 

08/05/96 
08AX2/96 


08A)5/96 
08/02/96 
08/02/96 
08/02/96 
08/02/96 
06/06/96 


08/06/96 
08A)5/96 

08A)7/96 
08/07/96 

08A)5/96 

08/06/96 
08A)6/96 
08/06/96 

08/06/96 

08/06/96 

08AS/96 

08A)5/96 
08A)5/96 
08/0Si/96 
08/05/96 
08/05/96 
08/05/96 

08/05/96 

08/05/96 

06A)5/96 

0eA»/96 


Projected 

Notice 
End  Date 


10/30/96 

10/30/96 

10/30/96 
10/31/96 

10/31/96 

10/31/96 

10/31/96 
10/31/96 

10/31/96 
10/31/96 


11/03/96 
10/31/96 
10/31/96 
10/31/96 
10/31/96 
11/04/96 


11/04/96 
11/03/96 

11/05«6 
11/05/96 

11/03/96 

11/03/96 
11/03/96 
11/03/96 

11/03/96 

11/03/96 

11/03/96 

11/03/96 
11/03/96 
11/03/96 
11/03/96 
11/03/96 
11/03/96 

11/03/96 

11/03/96 

11A)3/96 

11/06/96 


Manufacturer/Importer 


Arizona  Chemical 


Arizona  Chemical 


Ttie  DowChemicai 

Company 
Kanematsu  USA  Inc 


CBI 

C8I 

CBI 
CBI 


Monsanto  Company 

Eastman  Kodak  Com- 
pany 

Hercutes  Incorporated 
Dow  Coming 
Dow  Coming 
Dow  Coming 
DowComirig 
Moroanto  Company 


CBI 

Bedotidan  Research 

Inc. 
CBI 
CBI 

Shell  Chemical  Com- 
pany 
CBI 
CBI 
CBI 

CBI 

CBI 

Tioxide  Americas  Inc. 

CBI 
CBI 
CBI 
CBI 
CBI 
CBI 

CBI 

CBI 

CBI 

TMttide  Americas  Inc. 


Use 


(S)  Hot  melt  adhesives 


(S)  Hot  melt  adhesives-booltbindng, 
packaging  and  nor>-wovens 

(S)  Chemical  intermedete 

(S)  Adhesives  for  dUtper  adhesives 
for  ceiling;  modifier  for  piastic 

(G)  Coating  component 

(G)  Water-borne  coaling  on  the  dH- 
ferent  kinds  of  substrate 

(G)  Coating 

(S)  Direct  dye  for  the  cotoring  of 
paper  by  wet-end  and  surface  dye- 
ing 

(G)  Flame  retardant 

(G)  Latex  for  imaging  chemicals 


(G)  Papermaking  chemnal 
(S)  Catalyst  neutralization  agent 
(S)  Catalyst  neutralization  agent 
(S)  Catalyst  neutralizatkxi  agent 
(S)  Catalyst  neutralization  agent 
(S)  Ctwrnical  intermed»te 


(S)  Textile  softener 

(S)  Ctwmcal  intermed»te 

(G)  Polymer  crosslinker 

(G)  Commercial  and  consumer  corv 

tained  use  in  an  articte 
(S)    Norvionic    surtactant    used    in 

paper  recycling  as  de-inking  ager«s 
(G)  Industrial  production  aid 
(G)  Industrial  productwn  aid 
(G)  Industrial  productfon  aid 

(G)  Industrial  production  aid 

(G)  Industrial  productkin  aid 

(S)  AdhesMn  premotor  for  use  in  radl- 

abon  cure  coatings 
(S)  Productnn  intermedete 
(S)  Production  irtermedete 
(S)  Productnn  intermedote 
(S)  Production  intermedurte 
(S)  Production  intermedate 
(G)    AddHive,    open,    norvdspersive 

use 
(G)    AddWve,    open,    norvdtepersive 

use 
(G)    Additive,    open,    non-dnpersive 

use 
(G)    Addttive,    open,    non-dnpersive 

use 
(S)  Adhesive  promotor  for  use  in  racf- 

ation  cure  coatings 


Ctierncai 


(S)  Phenol.  (1,1,3,3-telramethytxjlyl>- 
.  polymer  with  ethnyt)enzene  and 
(1-methytettienyl)  bersene 

(S)  Phenol,  polymer  wnth 
ethrryfcenzene  arxl  (1- 

methytethenyl)  t)enzerw 

(G)  Alkali  saK  of  inear  akx)hol 

(S)  Benzen,  elhenyt-.  polymer  wHtt  1- 
melhyt-4-(l -methylelhenyf) 
cydohexene,  hydrogenated 

(G)  Esterified  styrene  maleic  anhy- 
dride ammonium  salt 

(G)  Water-tnme  polyuretharw  disper- 
sion 

(G)  Styrenated  acryik:  copolymer 

(G)  Copper,  [29H31H,- 

ph(hakx;yaninato(2->-A/  29.  30,N 
31,N32}-,  substituted  sulfonamido 
sulfo  derivatives,. alkali  saN 

(G)  Hydroxy  aryphosphinyl  sub- 
stituted alkanoic  acid 

(G)  Afcyl  substituted  akenyl  acid  de- 
rivative, polymer  with  substituted 
altyl  sutfoTHcadd  saK 

(G)  Akyt  ester 

(G)  SHyl  phoshonate 

(G)  SiyI  phoshonate 

(G)  SHyl  phoshonate 

(G)  Sityl  phoshonate 

(G)  A  mixture  of:  hafoaryl  phosphinyl 
substituted  akenyl  haMe; 
cartx>xya»(yl(aryf)phoaptiinic  acid 
anhydride;  anhydride  of  aBienoic 
aciid  with  (hak>-oxoakyOaryl  phos- 
phinic  acid 

(G)  Aminoakyi  modified  slcone  fkad 

(G)  Substituted  pyrone 

(G)  Borate  complex 

(G)  Substituted  alcane  anhiiide 

(S)     Afoohol.     C,«.,5,     ethoxylated 

proproxylated 
(G)  Quaternary  ammonium  compound 
(G)  Quaternary  ammonium  compound 
(G)         Quartemary         ammonium 

compound 
(G)         Quartemary         ammonium 

compound 
(G)         Quartemary         ammonium 

compound 
(S)  2-bulen-1-ol,  3-methyi-.  titanium 

(4>)salt 
(G)  Tertiary  amine 
(G)  Tertiary  amine 
(G)  Tertiary  amine 
(G)  Tertiary  amine 
(G)  Tertiary  amine 
(G)  Pdyoxy  alcyterw  polyester  ure- 

ttiane  bkick  copolymer 
(G)  Polyoxy  alcylene  polyester  ure- 

thene  tiiock  copolymer 
(G)  Polyoxy  alcylene  polyestar  ure- 

ttnne  btock  copolymer 
(G)  Polyoxy  afcylene  polyester  ure- 

thene  btock  copolymer 
(S)  2-t)uton-1-oi.  3-methyi-,  ziroonium 

(4+)  sal 


IMI 
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14627 


Case  No. 


P-fl6-1520 
P-96-1521 
P-96-1522 
P-96-1523 

P-«6-1524 

P-96-1525 

P-96-1526 

P-96-1527 

r*-96-1S28 

P-96-1529 

P-M-1530 

P-«6-1532 


Received 
Dale 


-1533 
P-96-1534 
P-86-1535 
P-96-1536 
P-86-1537 
P-fl6-1538 
F»-96-1539 
P-a^1540 
P-96-1541 


P-96-1542 

P-96-1543 
P-96-1544 


0eM)7/96 
06^06/96 
06A)e/96 

oaw/96 
oe/oe/96 
oe/w/96 

06/06/96 
06/06/96 
Oe/06/96 

06A)6/96 
08/06/96 

06/06/96 

06/06/96 

08/06/96 
06A»/96 
08A)6/96 
08A»/96 
08/06/96 
08A»/96 
08A)9/96 
06A»/96 
08/09/96 


06/13/96 

06/14/96 
06/13/96 


Projected 

Notice 
End  Date 


11/06/96 
11/06/96 
11/06/96 
11/06/96 

11A)6/96 

11/06/96 

11/06/96 

11/06/96 

11/06/96 

11/06/96 

11/06/96 

11/06/96 

11/06/96 

11/06/96 
11/06/96 
11/06/96 
11/06/96 
11/06/96 
11/07/96 
11/07/96 
11/07/96 
11/07/96 


11/11/96 

11/12/96 
11/11/96 


Manufacturer/I  mporlar 


Bemaid  Technotogies, 
Inc. 

ca 

Harcros  Chemical 
Group 

BF  Goodrich  Com- 
pany Spedaity 
Chemicals 

BF  Goodrich  Com- 
pany Specialty 
Chemicals 

BF  Goodnch  Conv 
pany  Spedaity 
Chemicais 

BF  Goodrich  Com- 
pany Specialty 
Chemicals 

BF  Goodrich  Conv 
pany  Specialty 
Ctwmicats 

BF  Goodrich  Com- 
pany Specialty 
Chemicals 

BF  Goodrich  Com- 
pany Specialty 
Chemicals 

C8I 


CBt 

CBI 

H.B.  Fuller  Company 

H.  B.  Fuller  Company 

H.B.  Fuler  Compeny 

International  SpectaRy 

Products 
CBt 

United  Catalysts  Inc. 

United  Catalysts  Inc 

United  Catalysts  mc 

Ciba-Geigy  Corpora- 
lion,  Textile  Prod- 
ucts Division 


Loctite  Corporation, 
Corporate  Errvirorv 
mental  Health  & 
Safety  Aftairs 

The  Dow  Chemical 
Company 

CBI 
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Use 


(S)  Inorganic  wax 

(G)  Open,  noTHlispersive  coating  ad- 

dMve 
(G)  A  coating  tor  sand^japer 

(G)  Topcoat  used  tor  the  coating  oK 

various  wood  products,  residential 

and  sport  floors 
(G)  Topcoat  used  for  the  coating  of 

various  wood  products,  residential 

and  sport  floors 
(G)  Topcoat  used  tor  the  coating  of 

various  wood  products,  residential 

and  sport  floors 
(G)  Topcoat  used  for  ttie  coatirtg  of 

various  wood  products,  residential 

and  sport  floors 
(G)  Topcoat  used  for  ttie  coating  of 

various  wood  products,  residential 

and  sport  floors 
(G)  Topcoat  used  for  the  coating  of 

various  wood  products,  residential 

and  sport  floors 
(G)  Topcoat  used  for  ttie  coatir^g  of 

various  wood  products,  residential 

and  sport  fkxxs 
(G)  Ink.  paint,  coating  components 


(G)  Ink.  paint,  coating  corrponents 

(G)  Ink.  paint,  coating  components 

(G)  Moisture-cure  adhesive 

(G)  Moisture-cure  adtiesive 

(G)  Moisture-cure  adhesive 

(S)  Crosslinker  in  polymerization  re- 
action 
(G)  Norvdispefsive  use 

(G)   Thickener/rheotogy   modHler   for 

watertxxne  systems 
(G)   Thickener/rheotogy   modifier   for 

watertxxne  systems 
(G)   Thickener/rheotogy   modrtier   for 

watertxxne  systems 
(G)  Texiie  finishing  chemical 


(S)  A  component  of  adhesive  and 
sealant  formulations 


(G)  Fuel  additives 

(G)  Equilibration  catalyst 


Chemtoal 


(G)  Proprietary  polymer  and  wax 
(G)  Polyester  resin 

(G)  Fatty  alkyl  phosphate,  alkali  metal 
salt 

(G)  Polyurethane  based  on 
polyisocyanates,  polyols  and 
polyamines 

(G)  Polyurethane  based  on 
polyisocyanates,  polyols  and 
polyamines 

(G)  Polyurettiane  t>ased  on 
polyisocyanates.  polyols  and 
polyanMnes 

(G)  Poiyurettiarw  based  on 
polyisocyanates.  polyols  and 
poly  ami  rws 

(G)  Polyurettiane  based  on 
polyisocyarates,  polyols  and 
polyamines 

(G)  Polyurettiane  based  on 
polyisocyanates.  polyols  and 
polyamines 

(G)  Polyurettiane  based  on 
polyisocyaruites.  polyols  and 
polyamines 

(G)  Vegetable  oil  polymer  with  aro- 
matic dtoaiboxylic  acid.  vegetat)le 
oil  tatty  acids,  alphatic  alpha  olefin 
arxj  olefin  distillate  streams 

(G)  Vegetable  oil  polymer  with  aro- 
matic dicarboxylic  acid,  vegetable 
oil  fatty  acids,  aliphatic  alpha  olefin 
arxJ  olefin  distiltate  streams 

(G)  Vegetable  oil  polyrrier  with  aro- 
matic dicartx}xylc  acid,  vegetable 
oil  fatty  acids,  alphatic  alpha  olefin 
and  olefin  distillate  streams 

(G)  Isocyanate-terminated  polyester 
polymer 

(G)  Isocyanate-terminated  polyester 
polymer 

(G)  Isocyanate-terminated  polyester 
polymer 

(S)  2-pym)lidone,  1-ethenyt-3-ethy»- 
idene 

(G)  Ouatenary  amino  cydic  urea 
amino  epoxy  adduct 

(G)  Hydrophobically  modified  poly- 
ettiytene  glycol-glycol  un  I  copolymer 

(G)  Hydrophobcally  rrxxified  poly- 
ettiylene  glycol-glycolunl  copolymer 

(G)  HydrophobicaHy  modified  poly- 
ethylene glycol-glycoluril  copolymer 

(G)  1 ,2-propanediol  polymer,  with  2- 
alkyl-2(hydroxymethyl)-1 ,3- 
propanedid.     1,1     '-aH(ytenebis{4- 
isocyanatobenzeneland      2,2 
(methylimirx))t)is(ethanol],  mek 

oxime  blocked 

(S)  Silseswuixanes  3-{(2-mettiyt-1- 
oxo-2-propenyl)oxy  propyl  ph,  poly- 
mers with  silicic  add  (h4sk>4)  tetra- 
et  ester 

(G)  AJkatyi  polyoxyalkylene  derivative 

(G)  Reactton  product  of 
phosphonitrilic  chtonde  with  sitox- 
aneoH 


Case  No. 


P-96-1546 

P-9&-1546 
P-96-1547 


P-96-1548 
P-96-1549 
P-96-1550 

P-96-1551 

P-96-1552 
P-96-1553 
P-96-1554 
P-96-1555 
P-96-1556 
P-^6-1557 


Received 
Date 


08/06/96 

08/13/96 
06/09/96 


08/09/96 
06A)9/96 
08/09/96 

08A)9/96 

08/12/96 
08/12/96 
08/12/96 
08/12/96 
08/12/96 
06/12/96 


P-96-1558 

08/12/96 

P-96-1f)59 

08/12/96 

P-96-1560 

08/12/96 

P-96-1561 

08/12/96 

P-96-1562 

08/12/96 

P-96-1.')63 

08/12/96 

P-96-1564 

08/16/96 

P-96-1565 

08/16/96 

P-96-1566 

08/15/96 

P-96-1567 

08/1 5«6 

P-96-1568 

08/16/96 

Proiected 

Notfca 
End  Data 


MtfHjfacturer/lmporter 


11/06/96 

11/11/96 
11/07/96 


11/07/96 
11/07/96 
11/07/96 

11/07/96 

11/10/96 

11/10/96 

11/10/96 

11/10/96 

11/10/96 

11/10/96 

11/10/96 
11/10/96 
11/10/96 
11/1(V96 
11/10/96 
11/ia«6 
11/14/96 
11/14/96 
11/13/96 
11/13/96 
11/14/96 


CBI 


CBI 

Amoco  Corporation 


Untoheme  North 
America 

Unichema  North 
America 

Unichema  North 
America 


Unichema  North 
America 


BF  Goodrich  Com- 
pany Spedaity  Poly- 
mers &  Cherriical 
Division 

BF  Goodrich  Com- 
pany Spedaity  Poly- 
mers &  Cheniical 
Division 

BF  Goodrich  Conv 
pany  Spedaity  Poly- 
mers &  Ctiemrical 
Division 

BF  Goodrich  Conr>- 
pany  Specialty  Poly- 
mers &Chemical 
Diviston 

BF  Goodrich  Conv 
pany  Specialty  Poly- 
mers  &  Chemical 
Division 

BF  Goodrich  Com- 
pany Specialty  Poly- 
mers &  Chemical 
Diviston 

H.B.  Fuller  Company 

H.B.  FuMer  Compeny 
H.B.  Fuller  Compeny 
H.B.  Fuller  Compeny 
H.B.  Fuller  Company 
H.B.  Fuller  Company 
C8I 

Stepan  Chemical 

Company 
Essential  Industries 

Inc. 
CBI 

United  Catalysts  Inc. 


Use 


(Q)  Non-dispersive  use 

(G)  Urethane  resin 

(S)   Polymer  modrtier  for  improving 
polyester  melt  strength 


(S)   Industrial   cleaning:   commercial 

textito   cleaning;   emulsion   polym- 

erizatton 
(S)   Industrial   cleaning:   commercial 

textito  ctaaning:   emulston  polynv 

erizatton 
(S)   Industrial   cleaning:   commercial 

textito  cleaning:   emulsion  polynf>- 

erizatton 

(S)  Industrial  cleaning:  commercial 
textito  cleaning;  emulston  polym- 
erization 


(G)  Topcoat  used  for  the  coaling  of 
various  wood  products,  residential 
and  sport  floors 

(G)  Topcoat  used  for  the  coating  of 
various  wood  products,  residential 
and  sport  floors 

(G)  Topcoat  used  for  the  coating  of 
various  wood  products,  resklential 
and  sport  floors 

(G)  Topcoat  used  for  the  coating  of 
various  wood  products,  residential 
and  sport  floors 

(G)  Topcoat  used  for  the  coating  of 
various  wood  products,  residential 
and  sport  floors 

(G)  Topcoat  used  for  the  coating  of 
various  wood  products,  residential 
and  sport  floors 

(S)  Moisture-cure  adtiesive 

(S)  Moisture-cure  adhesive 

(S)  Moisture-cure  adhesive 

(S)  Moisture-cure  adhesive 

(S)  Moisture-cure  adtwsive 

(S)  Moisturen^ure  adhesive 

(Q)  Molding  compound  tor  automoMe 

parts 
(G)  AddKive  for  fiber  and  pesttoide 

formulations 
(S)  Industrial  deaners 

(G)  Component  of  ink,  an  open  dn- 

persive  use 
(G)   Thickener/rtieotogy   modmer  for 

watertxxne  systems 


Chemical 


amino  cydc  urea 


(G)   Quaternary 
epoxy  adduct 

(Q)  Polyester  polyol 

(S)  Polymer  of:  tertphthakc  add-ethyl- 
ene  glycol  polymter;  (1.4-benzene 
dtoarboxyiic  add  ;  1 ,2-elhanedtol: 
^H.  3m)enzo(1,2-G4,5-qdmjran- 
1 , 3,  5,7-tetrone 

(S)  Isooctadecanoic  add,  1- 
cartx>xyethyl  ester,  sodkjm  sail 

(S)  Isooctadecanoto  add. 

cartxjxyethoxy)-! -methyl  2-oxoethy1 

ester,  sodumsaK 
(S)    Isooctadecanoic    add,    2-{2-<1- 

cartx>xyettK>xy  >- 1  -mettiyl  2- 

oxoettKwyJ-l  -rr  9thyi-2-oxoettTy1 

ester,  sodum  olt 
(S)  Isooctadeca  XMC  add,  2-{2-{2-<1- 

carfooxyettioxy)-l -methyl  2- 

oxoethoxy}-1 -methyl    2-oxoethoxy}- 

1-melhyl-2-oxoelhyl  ester,  sodkjm 

salt 
(G)  Polyurethane  based  on  polytos, 

polyisocyanates  and  polyamines 


(G)  Polyurethane  based  on  polytos, 
polyisocyanates  and  polyamines 


(G)  Polyurethane  based  on  polytos, 
polyisocyanates  and  polyamines 

(G)  Polyurethane  besed  on  polytos, 
polyisocyanates  and  pdyammes 


(G)  Polyurettiane  besed  on  polytos, 
polyisocyanates  and  polyamines 


(G)  Polyurethane  based  on  polytos, 
polyisocyanates  and  polyamines 


(G)   Isocyanate-temrwiated  polyester 

polymer 
(G)    Isocyanate-terminated  polyester 

polymer 
(G)    Isocyanate-terminated   polyester 

polymer 
(G)    Isocyanate-terminated   polyester 

polymer 
(G)    Isocyanate-terminated   polyester 

polymer 
(G)    Isocyanate-terminated   polyester 

polymer 
(G)  Polyamide  elastomer 


(G)   AkyI   poly(oxyethytene)   sulfuric 

add  ester,  substituted  amine  salt 
(G)  Unknown 

(G)  Modffied  phenolic  resin 

(G)    Hyttophobicaly    mocified   pofy- 
ethylene  glycotoril  copolymer 
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Case  No. 

Received 
Date 

Projected 

Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-«ft-1569 

08/16^ 

11/14/96 

United  Catalysts  Inc. 

(G)   Thickener/rheotogy   modMier   fof 
wateft>ome  systems 

(G)  Hydrophobically  modified  poly- 
ethylene glycolurikxjpolymer 

P-96-1570 

08/16/96 

11/14«6 

United  Catalysts  Inc. 

(G)   Thickener/rheology   modmer   tor 

(G)    Hy*ophobically    nxKJified   poly- 

P-96-1571 

06/16/96 

11/14/96 

United  Catalysts  Inc. 

watertwme  systems 
(G)   Thickener/rheology   modifier   tor 

ethylene  glycoluril-copolymer 

(Ca)    Hydrophobically    modified   poly- 

watertxxne systems 

ethylene  glycoluni-copotymer 

P-96-1572 

08/16/96 

11/14/96 

United  Catalysts  Inc 

(G)   Thickener/rtieology   modHier   tor 
wateftx)me  systems 

(G)  Hydrophobically  modHied  poly- 
ettiylene  glycoluril-copolymer 

P-96-1573 

06/16/96 

11/14/96 

United  Catalysts  Inc 

(G)   Thickener/rheotogy   modrtier   for 
watertxxne  systenr» 

(G)  Hyc^ophobicaily  modified  poly- 
ethylene glycoluril^opolymer 

P-96-1574 

08/16^ 

11/14«6 

Spes  Hecker,  Inc 

(S)  Binder  tor  paints 

(S)    1.3-benzene    dearboxylic    acid, 
polymer               with               1,4- 
cyciohexandtoart>oxylic     acid.     2- 
ethyl-2-<hydroxymethyl)-1 ,3- 
propenediol,  hexanedtoic  add,  1,6- 
hexanednl       and       1 ,3-isoberuo 
furandione 

P-96-1575 

08/16/96 

11/14/96 

Spies  Hedter,  Inc 

(S)    Binder    tor    electro    deposition 
paints 

(S)  2-propenoic  acid,  methyl-,  butyl 
ester,        polymer        with        r>-{3- 
(dknelhylamino)propyl>-2-methyl-2- 
propenanwle,          dodecyl          2- 
properxnte,     ethenyfoenzene,     4- 
hydroxytxjtyl  2-properK>ate  and  2- 
methylpropyl                   2-methyl-2- 
propenoate 

(G)             Trialcyi             substituted 

P-96-1576 

08/21/96 

11/19«6 

C8I 

(S)    Raw   material   for   use   in   fra- 

grances tor  soaps,  detergents,  and 

t)enzenealkane  nitrite 

household  products;   raw   material 

tor  use  in  fine  fragrarK:es  (perfumes 

&  cotogr>es);  raw  material  for  use  in 

specialty  fragrance  bases 

P-96-1577 

08/20/96 

11/18/96 

CBI 

(S)  Binder 

(G)  Polyester  acrylate 

F»-96-1578 

08/20/96 

11/18/96 

Anx)  Cheniical  Com- 
pany 

(S)  Unsaturated  polyester  resin 

(G)  Poly(alky«ene  oxides),  polyester 
with  maleic  anhydride  and  1,2- 
propanediol.  2-nwthyt- 1 .3- 
propanedml  modHied 

(G)  Poly  sut>stituted  acrylic  copolymer 

P-96-1579 

08/20/96 

11/18«6 

Dtpont  Chantwrs 

(G)  Paper  fhxxodaer 

Wofks— €.1.  Du 

Pont  de  Nemours 

Du  Pont  Chemicals 

Chaflfw-s  Worta 
Facitty 

• 

P-96-1f>fl0 

08/20/96 

11/18«6 

CBI 

(Q)  Monomer  used  in  specialty  poly- 

(G)  Amine  sulfonate  mononwr 

P-96-1581 

08/19/96 

11/17/96 

Bedouldan  Research 

Inc. 
Bedouldan  Research 

Inc. 
CBI 

(G)  Chemical  intennediate 

(G)  Hato  substituted  alkene 

P-9&-1582 

08/19/96 

11/17/96 

(G)  Chemical  intermediate 

(G)  Chtoro  substituted  aBiene 

P-96-1583 

06/19/96 

11/17/96 

(S)  Adhesion  promoter  for  polyvinyl 

(G)  Aminoamkte 

. 

chloride  t»sed  plastisols 

P-96-1584 

08/21/96 

11/19/96 

CBI 

(G)  Microeiecthcal  use 

(G)  Aromatic  t)enzaMehyde  polymer 

P-a6-1585 

08/26/96 

11/24/96 

Akzo  Nobel  Resins 

(S)  Resin  used  to  manufacture  ndus- 
thal  coatings 

(S)  Polymer  of:  butylmethacrylate; 
methacrylic  acid;  butylacrylate;  sty- 
rene;  hyckoxyethlacrylate;  tert 
txityiperoxy  3.5,5- 
trimethylhexanoate 

p-ee-isafi 

06/23/96 

11/21/96 

CBI 

(G)  Processing  akl 

(G)  Derivative  of  a  modHied  alkali 
hgnin  readbon  product 

P-96-1587 

08/23/96 

11/21/96 

CBI 

(G)  Processing  aid 

(G)       Derivative       of       a       fatty 

aRtanepolyamine 
(G)  Salt  of  a  fatty  aM-emne  reactton 

product 
(G)  Derivative  of  a  fatty  alcyldiamine 

P-96-1f)fia 

08/23/96 

11/21/96 

CBI 

(G)  Processing  aid 

P-96-1589 

06/23/96 

11/21/96 

CBI 

(G)  Processing  aid 

P-«6-15e0 

08/23/96 

11/21/96 

Hanse  Chemie  USA. 

(S)  Basic  resin  for  UV-curaabie  coat- 

(G) Polysitoxane  epoxy  acrylate  co- 

kic 

ings  addMve  tor  flextMb  sation  of 
acrylic  resine 

polymer 

P-96-1581 

08/22/96 

11/20/96 

C8I 

(G)  Component  of  coating  with  open 

use 
(G)  Component  al  coating  with  open 

(G)  Hydroxy  functtonal  acrylic  poly- 

P-86-1592 

08/22/96 

11/20/96 

CBI 

(G)  Hydroxy  functional  acrylic  poly- 

use 

mer 

Casehto. 


P-«6-1593 
P-96-1594 
P-96-1595 

P-96-1596 

P-96-1597 

P-96-1598 
P-96-1599 
P-9&-1600 

P-06-1601 

P-96-1602 

P-96-1603 
P-96-1604 

P-96-1605 

P-96-1606 
P-96-1607 
P-96-1608 
P-96-1609 

P-96-1610 

P-9e-1611 

P-96-1612 
P-«6-1613 
P-96-1614 
P-9&-1615 
P-96-1616 
P-96-1617 
P-96-1618 
P-96^1619 
P-96-1620 


Case  No. 


P-87-860 

P-90-1749 

P-92-0200 

P-92-1083 

P-04-0025 

P-94-1954 


Received 
Date 


08/22/96 
08/22/96 
08/23/96 

08/23/96 

08/26/96 

08/26/96 
08/26/96 
08/09/96 

08/09/96 

08/09/96 

08/26/96 
08/28/96 

08/28/96 

08/27/96 
08/29/96 
08/29/96 
08/29/96 

08/28/96 

08/28/96 

08/28/96 
08/28/96 
08/28/96 
08/28/96 
08/28/96 
08/28/96 
08/30/96 
08/30/96 
08/30/96 


Projected 

Notice 
End  Date 


11/20/96 
11/20/96 
11/21/96 

11/21/96 

11/24/96 

11/24/96 
11/24/96 
11/07/96 

11/07/96 

11A)7/96 

11/24/96 
11/26/96 

11/26/96 

11/25/96 
11/27/96 
11/27/96 
11/27/96 

11/26/96 

11/26/96 

11/26«6 
11/26/96 
11/26/96 
11/26/96 
11/26/96 
11/26/96 
11/28/96 
11/28/96 
11/28/96 


Manufacturer/Importer 


CBI 
CBI 
CBI 

CBI 


H.B.  FuHer  Compeny 

CBI 
CBI 
Hercules  Incorporated 


Hercules  Incorporated 

Hercules  Incorporated 

CBI 
DystarLP. 

Dystar  LP. 

CBI 

Hoechst  Ceianese 
Hercules  Incorporated 
Hercules  Incorporated 

Amoco  Corporatton 

AfTKKo  Corporatton 

CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 

CBI 

i 

CBI 


Use 


(G)  Chemical  intermeddle  heving  de- 
structive use 
(G)  Cotorant  for  aqueous  solution 

(G)  FurK:tional  vinyl  chtoride/  vinyl  ac- 
etate terpolymer  inlermed»te 

(G)  Functional  vinyl  chtoride/  vinyl  ac- 
etate terpolymer  intermedete 

(S)  Remoistenable  hot-melt  adhesive 
for  packaging,  envetopes,  forms 

(G)  Open,  norHJispersive 

(G)  Coating  additive 

(G)  Electronics  and  coatings  modifier; 
open  norvdspersrve  use  and  dis- 
persive use 

(G)  Electronics  and  coatings  modifier; 
open  norvdepersive  use  arxJ  d»- 
persive  use 

(G)  Electronics  and  coatings  modifier; 
open  norMfspersive  use  and  d»- 
persive  use 

(G)  Electrodeposition  coating 

(S)  Direct  dye  for  textile  cotoration 

(S)  Direct  dye  tor  textile  cotoration 

(G)  Open,  norvdKpersersive 
(G)  Chemical  intermediate 
(G)  Isolated  intermed»te 
(G)  Papermaking  adhesion  aid 

(S)  Polymer  used  in  electronic  mate- 
rial coating 

(S)  Intermediate  in  manufacture  of 
polymers  used  in  electronic  mate- 
rial coating 

(G)  Component  of  coating  with  open 
use 

(G)  Component  of  coatir>g  with  open 
use 

(G)  Componer4  of  coating  with  open 
use 

(G)  Component  of  coating  with  open 
use 

(G)  Component  of  coating  with  open 
use 

(G)  Component  of  coating  with  open 
use 

(S)  Agricultural  chemical  intermedMte 

(G)  Lutxicanl  component 
(G)  Lubricant  component 


Chemical 


(G)  Hydroxy  fwKttonal  acrylate 

(G)  Substituled.  polyalwxytated  aro- 
matic amine  tint 

(G)  Vinyl  chloride,  polymer  with  vinyl 
acetate  and  amine  sultonate  mono- 
mer 

(G)  Vmyl  chtoride,  polymer  vnth  vinyl 
acetate  and  sulfonate  salt  mono- 
mer 

(G)  Polyamide 

(G)  Acylated  urethane 

(G)  Orgarx>silane  ester 

(G)  Aromatic  hydrocaiton  resin 


(G)  Aromatic  hydrocartwn  resin 
(G)  Aromatic  hydrocarbon  resin 


(G)  Acrylic-urethane  polymer  saH 
(G)       Trisubstituted       naphthalene 

deulfonic  acid  salt 
(G)       Trisubstituted       naphtftalene 

deulfonic  acid  salt 
(G)  Modified  acrylic  polymer 
(G)  Salt  of  a  substituted  benzoic  acid 
(G)  Polyamidoamirte  resin 
(G)     Polyamidoamine-epichtorohydrin 

resin 
(G)  Imide  oligomer  ■ 

(G)  Aromatic/aliphatic  copolyimide 


(G)  Amine  fucbonal  acrylic  latex 
(G)  Amine  fuctional  acrylic  latex 
(G)  Amirw  fuctioral  acrylic  latex 
(G)  Amine  fucttonal  acrylic  latex 
(G)  Amine  fuctional  acrylic  latex 
(G)  Amine  fucttonal  acrylic  latex 

(G)  Substituted  pyridine  dcarboxylic 

acid 
(G)  N,N  '-bis(fatty  al(yl)-aromatic-dl- 

urea 
(G)  N.N  '-bis(fatty  aa(yl)-aromatio<S- 

urea 


II  54  Notices  of  Commencement  Received  From:  08/01/96  to  08/31/96 


Received  Date 


08/06/96 
08/20/96 
08/07/96 
08/26/96 


Commence- 
ment/Import 
Date 


08/27/97 
07/31/96 
02/22/93 
07/11/96 
07/30/96 


Chemical 


(G)Substituted  cyctohexane 

(G)  Barium  alcytaryl  sulfonate 

(G)  Nitrile  sut)stAuled  ethylene  copolymer  in  aromatic  hydrocartxxi  solvent 

(G)  Polyaniide  resin 

(G)  Styrene  acrylic  latex  polymer 
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Case  No. 


P-95-0982 
P-95-0983 
P-95-1059 

P-95-1124 
P-95-1129 
P-95-1352 
P-95-1403 
P-9&-1475 

P-95-1478 
P-95-1533 
P-95-1557 
P-95-1579 
P-95-1584 
P-95-2041 
P-96-0019 
P-96-0239 
P-96-0361 
P-96-0553 
P-96-0586 
P-96-0606 
P-96-0607 


P-96-0673 
P-96-0676 
P-96-0687 
P-96-0716 
P-96-0718 
P-96-0749 

P-96-0805 
P-96-0819 
P-96-0828 
P-96-0833 
P-96-0866 

P-96-O870 
P-96-0938 


P-96-0940 
P-96-0962 
P-96-0972 
P-96-0974 
P-96-0983 
P-96-0984 
P-96-0993 
P-96-0994 
P-96-0995 
P-96-1005 


P-96-1049 
P-96-1060 
P-96-1063 

P-96-1107 


Received  Date 


08A)6/96 
08A)6/96 
08/20/96 

08^)9/96 

08/07/96 
08/27/96 
08/29/96 

08/20«6 
08/27/96 
08/26/96 
08/29/96 
08A)6/96 
08/09/96 
08/06/96 
08/26/96 
08/16/96 
08/27/96 
08A)5/96 
08/08/96 
08/29/96 


08/21/96 
08rt)8/96 
08/05/96 
08/13/96 
08/13/96 
08/15/96 

08/13/96 
08A)7/96 
08/07/96 
08/09/96 
08/05/96 

08/13/96 
08/07/96 


08/15/96 
08A)2'96 
08/22/96 
08/21/96 
08/19/96 
08/22/96 
08/23/96 
08/23/96 
08/13/96 
08/13/96 


08/27/96 
08/27/96 
08/26«^ 

08<^6/96 


Commence- 
ment/Import 
Date 


07/1  GfW 
07/10/96 
08/13/96 

07/28/96 
07/23/96 
07/29/96 
08/12/96 
08/05/96 

08/06/96 
07/25*W 
07/23«6 
08/25/96 
07/24/96 
07/17/96 
07/23«6 
08A)8/96 
08/06/96 
07/31/96 
07/31/96 
08/06/96 
08/05/96 


08/l9<^ 
07/06/96 
07/05/96 
08/02/96 
07/26/96 
08A)9«^ 

07/22/96 
07/09/96 
07/07/96 
07/24/96 
07/03/96 

07/1 0«6 
07/10^ 


07/22/96 
07/22/96 
07/25«6 
08/19/96 
08A)2/96 
08/18/96 
08/06/96 
08AD6/96 
07/30^96 
08/01/96 


08/20/96 
08/20/96 

06/12/96 

08/15/96 


Chemicai 


(G)  Metai  resinate 

(G)  Metal  resinate 

(G)  Substituted  phenyl  azo  substituted  phenyl  amino  triazinyi  sut)stituted  naphthalene  sul- 
fonic acid  derivative 

(G)  Aryl  substituted  copper  phthalocyanine 

(G)  Acrylate  copolymer 

(G)  Substituted  polyoxyalkylene  colorant 

(G)  Unsaturated  polyester 

(S)  A  polymer  of:  1.r-methylenebis(isocyanato4)en2ene);  2^-dihydroxymethyl-butanol-1; 
pherK>l 

(G)  Triethytaminium  salt  of  polyurettiane  polymer 

(G)  Acyl  aminomethylerw  phosphonate 

(G)  Imine 

(G)  Substituted  naphthalene  azo  metal  complex  dye 

(S)  Low  molecular  weight  alcell  orgarxjsolv  lignin 

(G)  MofX)  and  diamine  salt  cart»xylate 

(G)  Lithiated  metal  oxide 

(G)  Sulfonated  polystrene 

(G)  Oil  free  terephthalic  polyester 

(G)  Substituted  naphthalene  cartwxamide 

(G)  Acryl  modified  polysiloxane 

(G)  Amino-benzottitazolyl  sutstituted  phenol  phosphonc  add  salt 

(S)  1.4-benzenedicaftX)xylic  acid,  dimethyl  ester,  polymer  with  1.3-dihydro-1.3-dioxo-5- 
isobenzofurancarboxylic  acid.  1 ,2-«thanediol,  2-ethyl-2-(hydroxymethyl)-1,3-propanedk)l, 
4,4'-methylenetHS(benzenamine)  arxl  1 .2.3-proparwtriol 

(G)  Siloxanes  arxJ  silicones,  dj-me,  polyether  polyester  modified 

(G)  fialo  amirx)  t}enzoic  actd  derivative 

(G)  Cs  oligomers  and  naphtha  steam  cracked  reaction  overtieads 

(G)  Substituted  biphenol 

(G)  Substrtuted  biphenol 

(G)  Substituted  phenyl  azo  sustituted  phenyl  aminolriazinyl  substituted  phenyl  substituted 
ru^}hthalenesuKonic  acid 

(G)  Propanenitrile,  3-{[3-(a»<ytoxy)propyl]amino)- 

(G)  1-hydroxy-2-nitro-4-(2-aminoethy1)  benzene  derivative,  hydrochoride 

(G)  Caproiactorw  polyurethane 

(G)  Ester  furxAonalized  polymer 

(G)  Denvative  of  substituted  cart»nxxiocyciic  cartwxytic  add-amine  dtetiflation  stream  by- 
product reaction  product 

(G)  Modified  polyester  did 

(G)  Hexanedioic  add,  polymer  with  1 ,4-butanediol,  1 ,3-diisocyanatoniethylbenzene, 
akoxylated  amines  and  5-isocyanato-l-<isocyanatomethyl)-1,3,3-trimethylcyclohexane, 
potyethytene  glycol  mor»-me  ether-blocked,  methanesutfonate  (salt),  reaction  products 
with  aflcyl  amines 

(G)  Poly  bd  dimethacrytate 

(G)  Hydrophobically  modified  acrylate  copolymer,  sodium  saN 

(G)  Tbemiosetting  acrylic  silicone  resin 

(G)  Dialcylaminoethanol.  compourxls  with  phosphoric  add  ester 

(G)  Styrene-acrylic  copolymer 

(G)  Mixed  magnesium  transition  metal  alkoxtde 

(G)  Polyester  polyd 

(G)  Polyester  polyd 

(G)  Modified  cationic  polyacrylamide 

(G)  Propanol,  ((1-m(Bthyt-l.2-ethanedryl)bis(oxy)lbi9-.  polymer  with  dipropylene  glycol; 
ettianylene  oxide.  hydroxy-terminated  polytxrtadiene,  1,l'-methylenebis- 
psocyanatobenzene],  hydroxy  alkyl  amine,  alkyi  methacryalate  and  propyler>e  oxide 

(G)  AkyI  modified  potyacryiate 

(G)  AkyI  modified  pdyacryiate 

(S)  Silane,  trimettX)xy{3-<oxirany1methoxy)propyl}-.  hydrolyzed.  reactwn  products  with  vit- 
reous silica. 

(S)  Acetic  add.  rhodium  (3^)  salt  (8d,  9d) 


ListofSiib|ect8 

Environmental  protection, 
Premanufacttire  notices. 

Dated:  March  11, 1997. 

Oku- Morales, 

Acting  Director.  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  97-7636  Filed  3-25-97;  8:45  am) 
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3  CFR 


6974 _ 9677 

6975 9905 

6976 9907 

6977 11067 

6978 11069 

Exacutive  OrdarK 
July  24,  1875 

(Revoked  in  part  t>y 

PLC  7249) 12836 
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.10626 


430 _ 13842 

960 „_.13355 
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746 
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.10427 
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5 

10434 

15 

13301 

18 

13301 

19 

13301 

30 

31 

..10445 

10447.  10449 
10441 

140 

13302 

210 

12743 

228 

11321 

229 

11321 

232 

239 

13820 

11321 

240 

242 

300 

.11321.  12743 
.11321,  13213 
10450 

ffOpOSMI 

1 

RuIm: 

13564 

230 

239 



.10898,  13356 
10898 

240 

13356 

270 

274 
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275 
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35 
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37 
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19  CFR 

7 

RutM: 
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145 



~ 9401 

_ 9401 

146 

12129 

173 

9401 

174 

9401 
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9401 

9401 
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216 

11323 

404 

416 
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802 
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9365 
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522 10219.  13825,  14301. 
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524 10220 
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Chapter  I i 9721 
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161 9826 
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23  CFR 

657 10178 
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24  CFR 

203 9930 

206 12952 

582 13538 

Propossd  RuteK 

Ch.  1 10247 

570 11284 

982... 10786 

25  CFR 

45 11324 
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290 10494 
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1 11324.  12096.  12541. 
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301 11769 
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4043 12542 

4044 12098 
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.10496 


34  CFR 

75 10398 

206 — 10398 

231 10398 

235 10308 

369 _ 10388 

371 „l030e 

373- 10386 

375 „ 10386 

376 10398 
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388 10398 

389 10398 
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386 10398 

610 _. 10396 

61 2 1 0386 

630 10388 

682 13538 
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8887 


103. 
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63 13776 
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80 1 1405. 12586 

81 10500.  10501. 11405. 

12137. 13368 

86..- 1 1 138 

82 1 1 141 

123 11270 
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141 1 01 68 

260 13776 

261 13776 
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265.. _ 13776 

266 — . —.....—. 13776 

268.- 10004 

270 13776 

271 _ 13776 

300 1 3568 

372 10006 

501 1 1270 

41  CFR 

Ctt  301 13342 

302-1 10706.  13756.  13768. 

13770.  13794 

302-2 1 0708 

302-3 10708 

302-4 13768 

302-6 13756 

302-6 ; 13765 

302-7 1 0706 


302-8... 
302-9... 
302-10. 
302-11. 
302-12. 
302-14. 
302-15. 


.10706 
.10706 
.13794 
.10706 
.13766 
.13763 
.13760 


105-60 - -.14061 

42  CFR 

67 12906 

100 10626 


484 11004.  11005. 11036. 

11953 


44  CFR 

64 

65 

67 

78 


.9372,  13343 
-.9685.  9687 

.9690 

— 13346 


67 

45  CFR 

1611..— 


..9722 


Prapoaad  Ruin: 

18 

74 

75 

95 

1610™....!!.™-!! 

'  %^^9  ■■••■•■■■••■•■«■•■< 

46  CFR 

10 

586. 


.10009 
.10009 
.10009 
.10009 
.12101 
.14382 


.11296 


47  CFR 

1 .- 

2.... 
22- 


9636.  12959.  13540 

..- .9636,  10466.  12959 

1 1616 

24 12752 

25 .11083 

27 9636,  12959 

32 10220 

53 10220.  10221 

59 9704 

68 - 9989 

73 9374.  9375.  9989,  9990. 

10222,  12104. 13349. 13544. 

13545,  14004,  14005.  14006 

76 11364 

Or  ..M ••»•••••.....•..■..•»■..  1 1063 

90 11616 

97 9636.  12959 

101 12752.  14015 


Ch.1 13862 

1 10793,  13570 
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25 13853 
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97 1 2982 

100 13853 

101 1 1407 

48  CFR  ' 

Ch.  I. — - 12690.  12721 

3 10709.  12691 

5 10709.  12692 

6 — 10709 

9 -.10709.  12693 

1 1 10709 

12 10709 

13 10709.  12720 

14 12692 

15 10709.  12692 


16 

19... 
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25 

26 _. 

31 

32 


12695 

10709 

».- 12696 

12698 

12702 

.12703.  12704 
12705 


.12751 


33 _ 1 0709,  1 271 8 

35 1 2693 

36 10709 

37 10709.  12693 

42 — 10709 

44 1 271 8 

52 10708. 12681.  12692. 
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REMINDERS 

The  Items  in  this  list  were 
ecMorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttm  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  26.  1997 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 

Caribtwan,  GuN,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
published  3-27-97 
Gulf  of  Mexico  and  South 
Atlantic  spiny  lobster 

Control  date  rescinded; 
published  3-26-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Hazardous  substarwe: 
Multipte  tube  mine  and  shell 
firewortcs  devices;  stability 
performance  test 
requirement 

Correction;  put)lished  4- 

25-96 

Hazardous  substances: 

Multiple-tube  mine  and  shell 

firewodcs  devices;  injury 

risk;  published  3-26-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  arid  Drug 
Administralion 

Animal  drugs,  feeds,  and 
related  products: 
Chiortetracyclirw;  published 

3-26-97 
Ivermectin  and  dorsuton; 

published  3-26-97 

Lufenuron  tablets;  published 

3-26-97 
Melengestrol  acetate; 
published  3-26-97 
Monensin;  published  3-26-97 
New  dmg  applications — 
Monensin;  published  3-26- 

97 
OxytetFacydine 
hydrochloride  injection; 
published  3-26-97 
Salinomycin;  published  3- 
26-97 
Scientific  reclassification  of 
organisms — 
Corynebacterium  to 
actnomyces: 
nomenclature  ctiange; 
published  3-26-97 

Sponsor  name  and  address 
change»— 


Alpharma.  Inc.;  published 
3-26-97 

INTERIOR  DEPARTMENT 
Surtece  Mining  Reclamation 
and  Enforcament  Office 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Maryland;  published  3-26^7 

Texas;  published  3-26-97 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Ohio;  published  3-26-97 

NATIONAL  SaENCE 
FOUNDATION 

Meetings: 
Advanced  Scientific 

Computing  Special 

Emphasis  Panel; 

published  3-26-97 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Performance-oriented 

packaging  starxlards:  final 

transUxxal  provisnns; 

published  3-26-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martwting 
Service 

Fresh  cut  flowers  and  fresh 
cut  greertt  promotion  and 
infomtation  order 
referendum  procedures; 
comments  due  by  4-3-97; 
published  3-19-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Haaltti 
inipecwon  swrvice 

Ptanl-reiated  quarantine; 


Cotton  and  cotton  products; 
conrwnenls  due  by  3-31- 
97;  published  12-30-96 

AGRICULTURE 

DEPARTMENT 

FedafM  Crop  Inauranoa 

Coipofatlon 

Crop  insurance  regulations: 
Rice;  comments  due  by  3- 
31-97;  published  1-29^7 

COMMERCE  DEPARTMENT 
NaUonal  Oceanic  and 
AtiiMnpharif  A^Jiiiiiiiali alien 

Fishery  conservation  and 


Atlanlic  coastal  fisheries; 
comments  due  by  4-1-97; 
published  3-5-97 


Atlantic  highly  migratory 
species: -comments  due 
by  3-31-97;  published  3-4- 
97 
Atlantic  tuna;  comments  due 
by  3-31-97;  published  3- 
12-97 
Northeastern  United  States 
fisheries— 
Mid-Atlantic  Fishery 
Management  Councils; 
public  hearings; 
comments  due  t>y  4^1- 
97;  published  3-26-97 
Marine  mammals: 
Incidental  taking- 
Pacific  offshore  cetacean 
take  reductkxi  plan; 
comments  due  by  3-31- 
97;  published  2-14-97 
DEFENSE  DEPARTMENT 
Air  Force  Department 
Privacy  Act;  impiementatk>n; 
comments  due  by  3-31-97; 
published  1-28-97 
DEFENSE  DEPARTMENT 
DOD  newspapers,  magazines, 
arxj  civilian  enterprise 
pul)licatk)ns;  comments  due 
by  4-4-97;  published  2-3-97 
ENERGY  DEPARTIMENT 
Occupational  radetion 
protection: 
Primary  standards 
amendments;  comments 
due  by  3-31-97;  published 
2-24-97 
Privacy  Act;  implementation; 
comments  due  t>y  3-31-97; 
published  1-29-97 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Hanawable  Energy  Offioa 

Consumer  products;  energy 
conservation  program: 
Fluorescent  lamp  tialasts. 

revised  life  cycle  cost  and 

engineering  analysis; 

public  woricshop; 

comments  due  by  4-1-97; 

published  2-7-97 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Cowmlaaion 
Practice  and  procedure: 
Hydroelectric  protects; 

relicensing  procedures; 

rulemaking  petitkxi; 

comments  due  by  4-4-97; 

published  1-30-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  polulanls.  hazardous; 
natioral  emission  starxlards: 
Gasoline  dstribution  (Stage 
I);  comments  due  by  3- 
31-97;  published  2-28-97 
Air  qualHy  implementatwn 
plans;  approval  and 
promulgatkxi;  various 


Caiifomia;  comments  due  by 
3-31-97;  published  2-28- 
97 
Mttsouri;  comnrtenls  due  tiy 
4-4-97;  published  3-5-97 
Air  quality  imptemertation 
plans;  VAVapproval  and 
promulgatkxi:  various 
States;  air  quality  planning 
purposes;  desigriation  of 
areas: 

Maine;  comments  due  by  3- 
31-97;  published  2-28-97 
Drinking  water 
National  primary  drinking 
water  regulatkxis— 
Radk)rxjckdes;  maximum 
conlaminanl  levels; 
analytical  metlKXts; 
comments  due  by  4-4- 
97;  published  3-5-97 
Radnnucides;  maximum 
contaminant  levels; 
analytical  metfrads; 
comments  due  by  4-4- 
97;  published  3-5-97 
Hazardous  waste: 
Land  disposal  restricbona— 
Characteristc  metal 
wastes;  treatment 
standards  (Phase  IV); 
data  availability; 
comments  due  by  4-4- 
97;  published  3-5-97 
Toxic  sut>stances: 
Testing  requirements — 
Biphenyt,  etc.;  comments 
due  by  3-31-97; 
published  12-23-96 

FEDERAL 
COMMUNICATIONS 

Common  carrier  services: 
Telecommunications  Act  of 
1996;  implementation — 
Tetemessaging.  electronic 
putiiishing,  and  alarm 
monitoring  services; 
clarification  of  terms; 
comments  due  t>y  4-4- 
97;  published  2-20^7 
Use  of  Nil  codas  and 
oltier  abbreviated  dialing 
afrangements;  comments 
due  by  3-31-97;  published 
2-26-97 
Radk)  statkxis;  table  of 
assignments: 

CaMomia;  comments  due  by 
3-31-97;  published  2-14- 
97 
Illinois;  comments  due  by  3- 

31-97;  published  2-14-97 
Mississippi;  comments  due 
by  3-31-97;  published  2- 
14-97 
Missouri;  oonvnents  due  by 
3^1-97;  published  2-14- 
97 
Montana,  commarts  due  t>y 
3-31-97;  published  2-14- 
97 
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Pennsytvania;  comments 
due  by  3^1-97;  published 
2-14-97 
Washington:  comments  due 
by  3-31-97;  published  2- 
14-97 
Wisconsin;  comments  due 
by  3-31-97;  published  2- 
14-97 
Television  broadcasting: 
Cable  Televisjon  Consumer 
Protection  and 
Competition  Act  of  1992— 
Direct  broadcast  satellite 
public  service 
obligations; 
impleaientation; 
commerrts  due  by  3-31- 
97:  published  2-28-97 

FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system: 

Advances  to  non-qualified 
thnft  lenders;  restnctions; 
comments  due  by  3-31- 
97;  published  2-27-97 

FEDERAL  TRADE 

COMMISSION 

Fair  CredK  Reporting  Act 
Consumer  reporting 
agerxaes;  nghts  and 
dubes;  comments  due  by 
3-31-97;  published  2-28- 
97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  addrtives: 
Adjuvants,  production  aids, 
arxl  sanitzers — 
3.6-Bis(4-chkxophenyl>- 
2,5-dihydro-pyTroto(3.4- 
c)pyrrole-1.4-dk>ne  (C.I. 
Pigment  Red  254); 
comments  due  by  4-2- 
97;  published  3^97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  Qsnsral  Omce, 
Haami  and  Human  Ssrvtcss 
Dspartmant 

MedKare  and  State  health 
care  programs: 
Soidtation  of  new  safe 
harbors  and  modrticatiorts 
to  existing  sate  harbors; 
comments  due  by  3-31- 
97:  published  12-31-96 
INTERIOR  DEPARTMENT 
hidtan  Affairs  Bureau 
EcorxxTic  enterprises: 
Inden  business 
development  program; 
comments  due  by  3-31- 
97;  publithed  1-30-97 

BfTERIOR  DEPARTMENT 
FMhand  WMdWe  SarvIca 

Endwigsred  and  threatened 

apscies: 


Alexander  archipelago  wolf 
etc.;  comments  due  by  4- 
4-97;  published  3-27-97 
Migratory  t)ird  hunting  and 

conservation  stamp  (Federal 

DucM  Stamp)  contest; 

comments  due  by  3-31-97; 

published  1-30-97 
Migratory  bird  hunting: 

Turigsten-iron  sfxjt  as 
nontoxic  for  1997-98 
season;  temporary 
approval;  comments  due 
by  4-1-97;  published  1-31- 
97 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Natural  gas  fronri  Indian 
leases;  valuation;  meeting; 
comments  due  by  4-4-97; 
published  3-6-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  larxj 

reclamation  plan 

submissions: 

Virginia;  comments  due  by 
4-2-97;  published  3-18-97 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Diversion  control  program; 
registration  application  fee 
schedule;  adjustment; 
comments  due  by  3-31-97; 
published  12-30-96 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal,  metal,  and  nonmetal 
mine  safety  and  healttv 
Occupatior^  noise 
exposure;  comments  due 
by  4-4-97;  published  OO- 
0 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

PublK  availabtlity  and  use: 
Restnctions  on  use  of 
records— 

USIA  materials  in  custody; 
domestic  cfstribution; 
comments  due  by  4-1- 
97;  published  1-31-97 

NUCLEAR  REGULATORY 
COMM6SION 

Fees  schedules  revsion; 
100%  fee  recovery  (FY 
1997);  comments  due  by  3- 
31-97;  published  2-27-97 

PANAMA  CANAL 

Shipping  and  navigaliorv 
Vessel  toansil  reservatan 
system;  transit  schedule 


preference,  transiting 
vessels  order,  and 
passenger  steamers 
preference;  comments  due 
by  4-4-97;  published  3-5- 
97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Broker-dealers  books  and 
records  requirements; 
commerrts  due  by  3-31- 
97;  published  1-17-97 
SOaAL  SECURITY 
ADMINISTRATION 
Social  security  benefits: 
Federal  ok)  age,  survivors 
arxj  d»ability  insurance — 
Application  of  State  law  in 
determining  cfiikl 
relationship;  comments 
due  by  3-31-97; 
published  1-30-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades:: 
Charleston  to  Bermuda 
SaiKwat  Race;  comments 
due  by  4-2-97;  published 
3-3-97 

TRANSPORTATION 
DEPARTMENT 

Procedural  regulations: 
Proceedings:  practice  njles; 
Federal  regulatory  review; 
comments  due  by  4-4-97; 
published  2-3-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  fligtit 
riies,  etc.: 
Grarxj  Canyon  National 

Park,  CO;  special  flight 

rules  in  vwnrty  (SFAR 

No.  50-2);  comments  due 

by  3-31-97;  published  12- 

31-96 
Airworttiiness  directives: 
Aerospatiale;  comments  due 

by  3-31-97;  published  2- 

19-97 
Airbus  Industne;  comments 

due  by  3-31-97;  published 

2-19-97 
Boeing;  comments  due  t>y 

4-3-97;  published  3-14-97 
BurWiart  Grob.  Luft-  und 

Raumlahrt;  comments  due 

by  4-3-97;  published  1-29- 

97 

Constnxciones 
Aeronaubcas.  S.A.; 
comments  due  t)y  3-31- 
97;  published  2-19-97 

Fairchrid;  comments  due  t>y 
4-1-97;  published  1-29-97 

Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  3- 
31-97;  pubMshad  2-19-97 


McDonnell  Douglas; 

commerrts  due  by  3^1- 

97;  published  1-29-97 
Raytheon;  comments  due  by 

3-31-97;  published  2-20- 

97 

Textron  Lycoming; 
comments  due  by  4-3-97; 
published  1-3-97 

Class  E  airspace;  comments 
due  by  3-31-97;  published 
2-14-97 

En  route  domestic  airspace 
area;  comments  due  t>y  3- 
31-97;  published  2-20-97 

TRANSPORTATION 

DEPARTMENT 

Federal  Highway 

Administration 

Motor  earner  safety  standards: 
Freight  forwarder  service; 
general  jurisdiction; 
comments  due  by  3-31- 
97;  published  1-28-97 
Hours  of  service; 
commercial  drivers  arxj 
other  interested  persons; 
meetings;  comments  due 
by  3-31-97;  published  2- 
11-97 

Motor  vehicle  safety 
standards;  exemption 
petitions,  etc.: 
Driver  qualifications — 
Hours  of  service  for 
commercial  motor 
vehicle  drivers; 
comments  due  l>y  3-31- 
97;  published  11-5-96 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Adminlstiratlon 
Motor  vehKle  safety 
starxlards: 

Occupant  crash  protection- 
Air  bag-equipped  vehicles, 
testing;  use  of  betted 
and  unbelted  dummies; 
comment  request; 
commerrts  due  t>y  3-31- 
97;  published  2-27-97 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Rail  carriers: 
Railroad  cor^soikiation 
procedures;  fee  polk^ 
modification;  comments 
due  by  4-3-97,  published 
3-4-97 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Excise  taxes: 
Return  and  time  for  filing 
requKement;  cross 
refererK»;  commerrts  due 
by  4-2-97;  published  1-2- 
97 


Income  taxes,  etc.: 
Taxpayer  Bill  of  Rights  2 
and  Personal 
Responsit)ility  and  Work 
Opportunity  Reconciliation 
Act  of  1996; 
miscellaneous  sections 
affected;  commerrts  due 
by  4-2-97;  published  1-2- 
97 

Income  taxes: 
Continuity  of  irrterest  and 
business  enterprise 
requirements;  commerrts 
due  by  4-3-97;  published 
1-3-97 

'    Insurance  companies; 
determination  of  earned 
premiums;  hearing; 
commerrts  due  by  4-2-97; 
published  1-2-97 

Life  insurarx»  reserves; 
recomputation;  hearing; 
comments  due  t>y  4-2-97; 
published  1-2-97 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
tfie  Superintendent  of  Documents.  Prices  of 
new  books  are  Hsted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFhPart73 

[Airspace  Docket  No.  97-AWP-4] 

Adding  Controlling  Agency  to 
Restricted  Areas:  R-2530  Sierra  Army 
Depot,  CA;  R-4802  Lone  Rocic,  NV;  and 
R-4811  Hawthorne,  NV 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  adds  "FAA. 
Oakland  Air  Route  Traffic  Control 
Center  (ARTCC)"  as  the  controlling 
agency  for  Restricted  Areas  2530  (R- 
2530).  Sierra  Army  Depot.  CA;  R-4802, 
Lone  Rock.  NV;  and  R-4811. 
Hawthorne,  NV.  to  support  the 
provisions  of  the  Open  Skies  Treaty. 
This  is  an  administrative  change, 
therefore,  there  are  no  changes  to  the 
boundaries,  designated  altitudes,  times 
of  designation,  or  activities  conducted 
within  the  affected  restricted  area. 
EFFECTIVE  DATE:  0901  UTC.  May  22, 
1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
William  C.  Nelson.  Airspace  and  Rules 
Division,  ATA-400.  Office  of  Air  Traffic 
Airspace  Management.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMBfTARY  MFORMATKM: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  73)  adds  "FAA,  Oakland  ARTCC" 
as  the  ccntrolling  agency  for  R-2530 
Sierra  Army  Depot,  CA.  R-4802  Lone 
Rock,  NV,  and  R-4811  Hawthorne,  NV, 
to  support  the  provisions  of  the  Open 
Skies  Treaty.  Tliis  amendment  is  an 
administrative  change,  therefore,  there 


are  no  changes  to  the  boundaries, 
designated  altitudes,  times  of 
designation,  or  activities  conducted 
within  the  affected  restricted  area. 
Because  this  action  is  a  minor  technical 
amendment  in  which  the  public  is  not 
particularly  interested,  I  find  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  mmecessary.  Sections  73.25 
and  73.48  of  part  73  of  the  Federal 
Aviation  Regulations  were  republished 
in  FAA  Order  7400.8D  dated  July  11, 
1996. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT    • 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  proceduires  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Envinmmeiital  Review 

This  action  adds  a  controlling  agency 
to  the  specified  restricted  areas.  There 
are  no  changes  to  the  boundaries, 
designated  altitudes,  times  of 
designation,  or  activities  conducted 
within  the  affected  restricted  areas. 
Accordingly,  this  action  is  not  sub)ect  to 
mviromnental  assessments  and 
proceduTOs  as  set  forth  in  FAA  Order 
1050.1D,  "Policies  and  Procedures  for 
Considering  Environmental  Impacts" 
and  the  National  Environmental  Policy 
Act  of  1969. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace.  Navigation  (air). 

Adoptkn  of  the  Amendment 

In  consideratian  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— (AMENDEiq 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


Authority:  49  U.S.C  106(g).  40103. 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

173.25    [Amendwl] 

2.  Section  73.25  is  amended  as 
follows: 

R-2530    Sierra  Army  Dq>ot,  CA 
[Amended] 

By  adding  the  following  controlling 
agency:  "Controlling  agency.  FAA, 
Oakland  ARTCC." 

S  73.48    [Amended] 

3.  Section  73.48  is  amended  as 
follows: 

R-4802    Lone  Rock.  NV    (Amended] 

By  adding  the  following  controlling 
agency:  "Controlling  agency.  FAA, 
Oakland  ARTCC." 

R-4811    Hawthorne,  NV    [Amended] 

By  adding  the  following  controlling 
agency:  "Controlling  agency.  FAA. 
Oakland  ARTCC." 

Issued  in  Washington,  DC,  on  March  19, 
1997. 

JeffGri£Bth, 

Program  Director  for  Air  Traffic  Airspace 
Management. 

(FR  Doc  97-7825  Filed  3-26-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  ln|ectable  Dosage 
Form  New  Animal  Drugs;  Ivermectin 

AQBICV:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


I  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
api»oval  of  a  supplonental  new  animal 
drug  application  (NADA)  filed  by  Merck 
Resaerdi  Laboratories,  Division  of 
Merck  &  Co.,  Inc  The  supplemental 
NADA  provides  for  persistent  control  of 
gastrointestinal  roundworms  and 
lungworms  following  use  of  ivermectin 
injection  for  cattle  for  treatment  and 
control  of  certain  harmful 
gastrcnntestinal  roundworms. 
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lungworms.  grubs,  lice,  and  mange 
mites  infections. 

EFFECnve  DATE:  March  27.  1997. 

FOR  FURTHER  MFORMATtON  CONTACT: 
Melanie  R.  Berson.  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville.  MD  20855.  301-594-1643. 

SUPPt^MENTARY  INFORMATION:  Merck 
Research  Laboratories.  Division  of 
Merck  &  Co.,  Inc..  P.O.  Box  2000, 
RahWay.  NJ  07065,  is  sponsor  of  NADA 
128-409,  which  provides  for  the  use  of 
Ivomec®  bijection  (1%  ivermectin)  for 
cattle  for  the  treatment  and  control  of 
gastrointestinal  roundworm,  lungworm, 
grub.  Uoe.  and  mange  mite  infections. 
The  supplement  provides  for  control  of 
infections  of  Dictyocaulus  viviparus  and 
Ostertagia  ostertagi  for  21  days  after 
treatment,  and  Haemonchds  placet, 
Trichostrongylus  axei,  Cooperia 
punctata.  C.  oncopbom,  and 
Oesophagostomum  mdiatum  for  14 
days  after  treatment.  The  supplement  is 
approved  as  of  February  24,  1997,  and 
the  regulations  are  amended  in  21  CFR 
522.1 192(d)(2)(ii)  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  [>ockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  S12(c)(2](F)(iii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii).  approval  of 
this  supplement  qualifies  for  3  years  of 
marketing  exclusivity  beginning 
February  24,  1997.  because  the 
supplement  contains  substantial 
evidence  of  effectiveness  of  the  drug 
involved,  any  studies  of  animal  safety 
or,  in  the  case  of  food-producing 
animals,  human  food  safiety  studies 
(other  than  bioequivalence  or  residue 
studies)  required  for  approval  of  the 
supplement  and  conducted  or 
sponsored  by  the  applicant.  Exclusivity 
applies  only  to  the  additional 
indications. 

The  agency  has  determined  under  21 
CFR  25.24(dHl)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effiact  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


List  oTSubiects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPUVNTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Aathority:  Sec.  512  of  the  Federal  Food. 
Driig,  and  Cosmetic  Act  (21  U.S.C  360b). 

f  522.1 192    [AfiMnded] 

2.  Section  522.1192  Ivermectin 
injection  is  amended  in  paragraph 
(d)(2)(ii)  by  adding  to  the  end  of  the 
paragraph  the  sentence  "It  is  also  used 
to  control  infections  of  D.  vipanis  and 
O.  ostertagi  for  21  days  after  treatment, 
and  H.  placei.  T.  axei,  C.  punctata,  C. 
oncophora,  and  Oesophagostomum 
radiatum  for  14  days  after  treatment." 

Dated:  March  17. 1997. 
Stephen  F.  Sundlof. 

Director.  Center  for  Veterinary  Medicine. 
jFR  Doc.  97-7789  Filed  3-2&-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

(CQO8-»S-026] 

Drawbirdga  Operation  Regulation; 
Bonfouca  Bayou,  LA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUftMARY:  The  Coast  Guard  is  revising 
the  regulation  governing  the  operation 
of  the  swing  span  drawbridge  across 
Bonfouca  Bayou,  mile  7.0,  at  Slidell.  St. 
Tammany  Parish.  Louisiana.  A  notice  of 
proposed  rulemaking  was  published  on 
May  1.  1996.  and  a  supplemental  notice 
of  proposed  rulemaking  (SNPRM)  was 
pubhshed  on  December  27,  1996. 
because  of  comment  received.  This  final 
rule  maintains  the  operating  times 
pubUshed  in  the  SPRM  to  which  no 
comments  were  received. 
DATES:  This  regulation  becomes 
eRiective  on  April  28. 1997. 
FOR  FURTHER  MFORMATWN  CONTACT: 
Mr.  Phil  Johnson.  Bridge  Administration 
Branch.  Eighth  Coast  Guard  District, 
telephone  (504)  589-2965. 


SUPPLEMENTARY  MFORMATKM: 

Regulatory  History 

The  Coast  Guard  published  a  notice  of 
proposed  rulemaking  |61  FR  19223]  on 
Wednesday.  May  1,  1996.  Comments 
received  prompted  the  Coat  Guard  to 
reevaluate  the  proposed  rule.  Mariners 
and  business  owners,  located  upstream 
of  the  bridge  commented  on  the 
proposal,  stating  that  their  business 
would  suffer  if  vessels  were  not 
permitted  to  transit  above  the  periods  of 
three  continuous  hours.  Additionally, 
local  commercial  marine  interests 
requested  that  the  draw  open  on 
demand  from  9  p.m.  to  5  a.m.  if  at  least 
4  hours  advance  notice  is  given,  in  Ueu 
of  12  hours  notice.  Subsequently,  a 
notice  of  supplemental  proposed 
rulemaking  along  with  a  notice  of 
temporary  deviation  was  published 
Friday,  December  27, 1996  (61  FR 
68198]  incorporating  changes  in  the 
proposed  rule.  No  comments  were 
received  on  the  latter  notice. 
Accordingly,  the  Coast  Guard  will 
maintain  the  operating  times  as  noted  in 
the  notice  of  supplemental  proposed 
rulemaking. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f]  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  601  et  seq.)  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  may  include  (1)  small 
businesses  and  non-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  field  and  (2) 
governmental  iurisdictions  with 
populations  of  less  than  50,000. 

Since  this  final  rule  was  revised  in 
response  to  comments,  concerns  and 
suggestions  of  local  mariners  and 
maritime  business  interests,  the 
economic  impact  of  this  final  rule  is 
expected  to  he  minimal.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 


604(b)  that  this  rulemaking  vnll  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federahsm  impUcatiohs  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Enyiomment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  nde 
and  concluded  that  imder  paragraph 
2.B.2.g(5)  of  Commandant  Instruction 
M16475.1B.  this  rulemaking  is 
categorically  excluded  from  further 
environmental  doctunentation.  A 
"Categorical  Exclusion  Determination" 
has  been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regalations 

In  consideration  of  the  foregoing.  Part 
117  of  TiUe  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATKMI  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Antharity:  33  U.S.C  499:  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
Stat  5039. 

2.  Section  117.433  is  revised  to  read 
as  follows: 

f  117.433    Bonfouca  Bayou. 

The  draw  of  the  S433  bridge,  mile  7.0, 
at  Slidell,  shall  operate  as  follows: 

(a)  The  draw  need  not  open  for 
passage  of  vessels  fix>m  7  a.m.  to  8  a.m. 
and  from  1:45  p.m.  to  2:45  p.m., 
Monday  through  Friday  except  Federal 
HoUdavs. 

(b)  Tne  draw  need  open  only  on  the 
hour  and  half-hour  from  6  a.m.  to  7  a  jn. 
and  fitmi  3  p.m.  to  6  p.m.,  Monday 
throuj^  Friday  except  Federal  holidays. 

(c)  The  draw  shall  o[>en  a  signal  from 
9  p.m.  to  5  am.,  if  at  least  4  hours  notice 
is  given  to  the  Louisiana  Department  of 
Transportation  and  Development 
Security  Service  at  (504)  375-0100. 

(d)  At  all  other  times  the  draw  shall 
open  on  signal. 


Dated:  March  7, 1997. 
T.W.  Josiah. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District. 

(FR  Doc.  97-7730  Filed  3-26-97;  8:45  am] 
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33  CFR  Part  162 
[CQO09-97-006] 

Temporary  Speed  Limits  for  the  St 
Marys  River 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is  making  a 
temporary  amendment  to  the  speed 
limits  for  the  St.  Marys  River  during  the 
1996-97  ioebreaking  season.  This 
amendment  reduces  the  speed  limit  by 
2  miles  per  hour  through  that  part  of  the 
system,  between  Mimuscong  Channel 
Lighted  Buoy  8  (LLNR 13065)  and  Lake 
Nicolet  Light  80  (LLNR  13465)  upbound 
and  between  Lake  Nicolet  Light  80 
(LLNR  13465)  and  West  Neebish 
Channel  Light  9  (LLNR  13715) 
downboimd.  These  temporary  changes 
to  the  speed  regulations  are  a 
precautionary  measiu^  to  minimize  any 
possible  damage  to  the  environment  due 
to  movement  of  large  commercial 
vessels  through  the  ice^. 
DATES:  This  regulation  is  effective  from 
March  13, 1997,  through  April  15, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  John  Marian, 
U.S.  Coast  Guard,  (koup  Sault  Ste. 
Marie,  337  Water  Street,  Sault  Ste. 
Marie,  Michigan,  49783,  (906)  635- 
3303. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Pro{>osed  Rulemaking  has  not  been 
pubUshed  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
pubUcation.  Publication  of  a  notice  of 
proposed  ndemaking  and  delay  in  the 
effective  date  would  be  contrary  to  the 
public  intwest  because  immediate 
action  is  necessary  to  prevent  possible 
damage  to  the  environment 

Discassion  of  Propoaed  Regulation 

In  a  letter  received  on  February  26, 
1993,  the  Michigan  Department  of 
Natural  Resources  advised  the 
Commander  of  the  Ninth  Coast  Guard 
District  of  concerns  over  the 
environmental  impact  of  ship  transits 
through  the  St.  Marys  River  during  the 
period  of  March  21  to  April  1.  March  25 
is  the  fix  date  for  the  opening  of  the 
locks  at  Sault  St.  Marie,  which  allows 
large  commncial  shipping  access  to  the 


St.  Marys  River  from  Lake  Superior.  In 
accordance  with  an  agreement  reached 
on  Jime  29, 1993,  with  the  U.S.  Army 
Corps  of  Engineers,  the  U.S.  Fish  and 
Wildlife  Service  and  the  Michigan 
Department  of  Natural  Resources,  the 
Commander  of  the  Ninth  Coast  Guard 
District  is  making  this  temporary  change 
to  the  speed  regulations  during  periods 
when  ice  breaking  is  being  conducted  in 
the  vicinity  of  Neebish  Island,  St 
Mary's  River,  Michigan.  This  speed 
reduction  is  a  precautionary  measure  to 
minimize  {K)ssible  damage  to  the 
environment.  The  speed  Umit  is  being 
reduced  by  2  statute  miles  per  hour  in 
the  area  between  Munuscong  Channel 
Lighted  Buoy  8  (LLNR  13065)  and  Lake 
Nicolet  Light  80  (LLNR  13465). 
upbound,  and  between  Lake  Nicolet 
Lighted  Buoy  80  (LLNR  13465)  and 
West  Neebish  Channel  Light  9  (LLNR 
13715).  downbound.  The  West  Neebish 
Chaimel  Light  9  checkpoint  has  been 
added  to  extend  the  reduced  speed  limit 
area  past  Winter  Point,  thereby 
protecting  the  sensitive  environment 
between  Winter  Point  and  West  Neebish 
Channel  Light  9.  Speed  limits  apply  to 
the  average  speed  between  established 
reporting  points. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
fiaderaUsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Emnronment 

A  recent  environmental  impact  study 
by  the  United  States  Army  Corps  of 
Engineers  indicated  that  March  21  is  the 
of^imal  opening  date  of  the  locks  at 
Sault  Ste.  Marie,  [see  U.S.  Army  Corps 
of  Engineers  Draft  Environmental 
Impact  Statement.  Opening  Operations 
of  the  Lock  Facilities  on  March  21 
(F^ruary  1993),  Supplement  III  to  the 
Final  Environmental  Impact  Statement, 
Operations,  Maintenance,  and  Minor 
Improvements  of  the  Federal  FaciUties 
at  Sault  Ste.  Marie.  Michigan  (July 
1997)].  The  same  study  by  the  Corps  of 
Engineers  indicates  that  there  is  no 
significant  impact  on  fish  populations 
due  to  movement  of  large  commercial 
vessels  through  the  ice.  However,  the 
Michigan  Department  of  Natural 
Resources  asserts  that  there  may  be  such 
an  impact  during  the  early  period  of 
March  21  to  April  1.  The  Ninth  Coast 
Guard  District  has  adopted  the  U.S. 
Army  Corps  of  Engineers  EIS,  EIS 
Supplements,  and  EIS  studies  on 
Op«rations,  Maintenance,  and  Minor 
Improvements  of  the  Federal  Facilities 


IMI 


14636       Federal  Regirter  /  Vol.  62.  No.  59  /  Thursday,  March  27,  1997  /  Rules  and  Regulations 


Federal  Reguter  /  Vol.  62.  No.  59  /  Thursday.  March  27.  1997  /  Rules  and  Regulations       14637 


at  Sault  Ste.  Marie.  Michigan.  In 
addition,  the  Coast  Guard  is  preparing  a 
supplement  for  the  1974  Ninth  Coast 
Guard  ENstrict  EIS  regarding  icebreaking 
activity  on  the  Great  Lakes. 

Economic  Assessment  and  Certification 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  poUcies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procediu^s  of  the  EOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  bignificant 
economic  impact  on  a  substantial 
number  of  small  entities. 

CoUection  of  Information 

This  regulation  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  162 

Hartxirs,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Vessels,  Waterways. 

Final  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  162  of  Title 
33,  Code  of  Federal  Regulations,  as 
follows: 

PART  162— INLAND  WATERWAYS 
NAVIGATION  REGULATIONS 

1.  The  authority  citation  for  33  CFR 
Part  162  continues  to  read  as  follows: 

AuUiority:  33  U.S.C.  1231;  49  CFR  1.46. 

2.  Section  162.117  is  amended  by 
adding  a  new  |}aragraph  (g)(3)  effective 


from  March  13.  1997,  through  April  17, 
1997.  to  read  as  follows: 

§162.117    SL  Marys  River,  Sault  Sts.  Marie, 
MicMgan. 


(3)  Sf>eed  rules.  From  March  13, 1997, 
through  April  15,  1997.  the  following 
speed  limits  indicate  the  average  speed 
over  the  ground  between  reporting 
points: 


The  speed  limit  tjetween 

Speed  Kmit 

Mph 

Kts 

De  Tour  Reef  Ligtit  and 

Sweets  Poifrt  Light  

Round  Island  I  ight  and  Point 

Aux  Frenes  Light  21  

Munuscong  Channel  Lighted 

Buoy  8  and  Evems  Point  .. 
Evems  Pant  and  Reed  Point 
Reed  Point  and  Lake  Nicotet 

Lighted  Buoy  62  

14 
14 

10 

7 

8 

10 

8 

8 

10 

8 

10 

12 

12.2 

12.2 

8.7 
6.0 

7.0 

Lake  Nicolet  1  ighted  Buoy  62 
and  Lake  Nicotet  Light  80 

Lake  Nicotet  Lighted  Buoy  80 
and  West  Neebish  Chan- 
nel Light  9  (downtXHjnd. 
West  Neebish  Channel)  .... 

Lake  Nicotet  Ught  80  and 
Winter  Point  (West 
Neebish  Channel) 

8.7 

7.0 
70 

Lake  Nicotet  1  ight  80  and  Six 
Mite  Point  Range  Rear 
Light 

Six  Mite  Point  Range  Rear 
Light  and  tower  limit  of  the 
St.  Marys  Falls  Canal: 

Upbound  

Downtxxmd 

Upper  limit  of  the  SL  Marys 
Falls  Canal  and  Point  Aux 
Pins  Main  Light 

8.7 

7.0 
8.7 

10.4 

Dated:  March  13, 1997. 

T.A.  Trosvig, 

Captain.  U.S.  Coast  Guard.  Commanding 
Officer.  CO.  Group  Sau]t. 

|FR  Doc.  97-7729  Filed  3-26-97;  8:45  am] 
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33  CFR  Part  165 
[COTP  MUMt-97-009] 
RIN2115-AA97 

Safety  Zone  Regulations;  Government 
Cut,  Miami,  FL 

AGENCY:  Coast  Guard,  DOT. 
ACnOM:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone,  in 
the  vicinity  of  Government  Cut,  Miami, 
FL.  The  safety  zone  is  needed  to  ensure 
the  safety  of  mariners  as  well  as  the 
construction  crew  involved  in  drilling 


operations  associated  with  the 
replacement  of  sewage  lines  buried 
beneath  Government  Cut.  Entry  into  this 
zone  by  vessels  280  feet  in  length  or 
larger  is  prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Fort. 
EFFECTIVE  DATES:  Effective  dates  and 
times  are  as  follows.  All  times  are  local 
Eastern  Standard  Time  or  Eastern 
[>aylight  Savings  Time,  as  appropriate. 
The  regulations  wrill  be  in  effect  from  6 
p.m.  on  March  18.  1997  to  6  a.m.  to 
March  19, 1997;  from  6  p.m.  on  March 
25, 1997  to  6  a.m.  on  March  26, 1997; 
from  6  p.m.  on  April  1,  1997  to  6  a.m. 
on  April  2, 1997.  , 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Carlos  A.  Torres,  Coast  Guard  Marine 
Safety  Office  Miami,  at  (305)  535-8744. 

SUPP1.EMENTARY  INFORMATION: 

Background  and  Purpose 

The  Miami-IDade  Water  and  Sewer 
Department  is  proposing  to  construct  a 
new  60"  sanitary  sewer  force  main 
under  Government  Cut.  The  proposed 
construction  technique  is 
microtunneling.  This  technique  will 
allow  the  force  main  to  be  built  as  a 
timnel,  thereby  minimizing  future 
disruption  of  marine  traffic  in 
Government  Cut.  The  project  consists  of 
10  geotechnical  borings,  90  feet  in 
depth,  in  alignment  between  south 
Miami  Beach,  FL  and  Fisher  Island,  FL. 
This  safety  zone  is  established  in  the 
Port  of  Miami's  Government  Cut 
navigation  channel,  and  consists  of  the 
area  west  of  buoy  #14  and  east  of  buoy 
#16.  The  safety  zone  is  needed  to  ensure 
the  safety  of  mariners  as  well  as 
construction  crew  involved  in  drilling 
operations  associated  with  the 
replacement  of  sewage  lines  buried 
beneath  Government  Cut.  Entry  into  this 
safety  zone  for  vessels  280  feet  in  length 
or  larger  is  prohibited,  unless 
specifically  authorized  by  the  Captain  of 
the  Port. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Less  than  60  days  advance 
notice  was  provided  to  the  Coast  Guard 
concerning  the  planned  drilling 
operations.  PubUshing  a  NPRM  and 
delaying  its  efl^ective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  ensure 
the  safe  development  of  the  project. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  doies  not 
require  an  assessment  of  potential  costs 


and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  frt)m  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedure  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  Entities"  include 
independently  owned  and  operated 
businesses  that  are  not  dominant  in 
their  field  and  that  otherwise  qualify  as 
"small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

The  Coast  Guard  certifies  under 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  because  the 
regulations  will  only  affect  larger 
vessels  for  three  ni^ts  in  a  limited  area. 

CoUection  (rf'  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph 
2.B.2(34)(g)  of  Commandant  Instruction 
M16475.1B,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  An  environmental 
analysis  checklist  and  categorical 
exclusion  determination  have  been 
completed  and  have  been  filed  in  the 
rulemaking  docket. 

List  of  Sulqects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measiues, 
Wate;-ways. 


Safety  Zone  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  33  CFR  Part  165  as 
follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
and  33  CFR  1.05-l(g),  6.04-1. 6.04-6,  and 
160.5;  and  49  CFR  1.46. 

2.  A  new  temporary  §  165.T07-0Og  is 
added  to  read  as  follows: 

I165.T07-009    Safety  Zone;  Government 
Cut,  Miami.  Florida 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  Waters  within  Government 
Cut  channel  west  of  buoy  #14  and  east 
of  buoy  #16. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  by  vessels 
280  feet  in  length  or  larger  is  prohibited 
except  as  authorized  by  the  Captain  of 
the  Port.  The  Captain  of  the  Port  wdll 
notify  the  public  of  changes  in  the  status 
of  this  zone  by  Marine  Saifety  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHz). 

(c)  Effective  dates.  This  section 
becomes  effective  from  6  p.m.  on  March 
18, 1997  to  6  a.m.  on  March  19, 1997, 
and  again  from  6  p.m.  on  March  25, 
1997  to  6  a.m.  on  March  26, 1997,  and 
again  frvm  6  p.m.  on  April  1, 1997  to 

6  a.m.  on  April  2, 1997. 

Dated:  March  13. 1997. 
D.F.  Milkr, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port  Miami. 
[FR  Doc.  97-7732  Filed  3-26-97;  8:45  am) 
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33  CFR  Part  165 
[CCQO0&-e7-008] 
RlN2115-nAEa4 

Regulated  Navigation  Area 
Regulations;  Lower  Mississippi  Rh/er 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  regulated 
navigation  area  in  the  Lower  Mississippi 
River  from  Vicksburg,  MS  to  Mile  88 
above  Head  of  Passes  on  the  Mississippi 
River.  The  regulated  navigation  area  is 
needed  to  protect  vessels,  bridges, 
shoreside  facilities  and  the  pubUc  from 
a  safety  hazard  created  by  high  water 
and  residting  flooding  along  the  Lower 
Mississippi  River.  Downbound  barge 


traffic  is  prohibited  unless  it  is  in 
compUance  with  this  regulation. 
EFFECTIVE  DATES:  This  regulation  is 
effective  from  8:30  p.m.  on  March  18, 
1997  and  terminates  at  12  p.m.  on  April 
5, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Harvey  R.  Dexter,  Marine  Safety 
Division,  USCG  Eighth  District  at  New 
Orleans,  LA  (504)  589-6271. 

SUPPLEMENTARY  INFORMATXM: 

Background  and  Purpose 

The  velocities  of  river  ourents  on  the 
Lower  Mississippi  River  are 
approaching  an  all  time  high.  Several 
very  recent  vessel  allisions  with  bridges 
have  been  caused  by  strong  currents  and 
eddies  resulting  from  these  flood 
conditions  on  the  Lower  Mississippi 
River.  Consequently,  the  Commander, 
Eighth  Coast  Guard  District  has 
identified  a  need  to  place  horsepower 
and  other  oi>erating  restrictions  on  tow 
boats  downbound  on  the  Mississippi 
River  to  assiue  adequate  safe  power  for 
navigation.  This  emergency  Temporary 
Regulated  Navigation  Area  extends  from 
one  mile  above  the  Interstate  20 
Highway  Bridge  at  Vicksburg, 
Mississippi  (Lower  Mississippi  River 
Mile  437),  to  Algiers  Cutoff  Canal  at 
Mile  88  above  Head  of  Passes. 
Downboimd  tows  shall  be  restricted  as 
follows: 

(a)  Tow  boats  with  a  brake 
horsepower  of  7,400  (7,400  bhp)  and 
greater  shall  be  Umited  to  a  25  barge 
tow. 

(b)  Tow  boats  with  a  brake 
horsepower  of  6,000  (6,000  bhp),  but 
less  than  7,400  bhp,  shall  be  limited  to 
a  20  barge  tow. 

(c)  For  all  other  tows  the  following 
minimiun  brake  horsepower 
reqiidrements  apply: 

1.  Loaded  standard  size  dry  cargo 
barges  (195'  by  35')  traveling 
southbound:  300  brake  horsepower  per 
barge  minimum. 

2.  For  all  other  loaded  dry  cargo 
barges  and  all  loaded  liquid  barges 
southbound:  One  brake  horsepower 
minimum  for  each  5  deadweight  tons  of 
cargo. 

3.  For  tows  consisting  of  empty 
standard  size  dry  cargo  barges  traveling 
southbound  at  Algiers  Point:  200  brake 
horse|>ower  per  barge. 

4.  For  tows  containing  mixed  empty 
and  loaded  barges,  the  higher,  loaded, 
brake  horsepower  standard  applies  (300 
brake  horsepower). 

(d)  For  tows  of  20  barges  or  larger, 
downboimd  transit  through  the  Baton 
Rouge  Railroad  and  Highway  Bridge, 
also  known  as  the  Highway  190  Bridge, 
is  restricted  to  daylight  only. 


;mi 
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In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publication  of  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to  the 
pubhc  interest  because  immediate 
action  is  necessary  to  prevent 
downbound  towing  vessels  from 
alliding  with  bridges  and  shoreside 
structiues,  and  colliding  with  other 
vessels,  causing  danger  to  the  public. 

Regulatory  Evaluation 

This  rule  is  not  a  signihcant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040;  February  26.  1979). 

The  Q>ast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictional  with 
(topulations  of  less  than  50,000.  Small 
entities  in  this  case  could  include  small 
towing  companies  who  may  be  afiiscted 
by  this  rule.  Although  this  rule  places 
nighttime  restrictions  for  tows  transiting 
the  Baton  Rouge  Railroad  and  Highway 
Bridge,  these  restrictions  are  limited  to 
tows  of  20  or  more  barges  and  operators 
may  reduce  the  size  of  their  tows  to 
transit  those  areas.  No  other  restrictions 
on  transit  are  imposed  so  long  as  the 
horsepower  requirements  are  met.  These 
horsepower  requirements  are  consistent 
with  accepted  industry  practice  and  the 
actions  of  a  prudent  mariner  under  the 
circumstances.  This  rule  is  deemed  to 
not  have  a  substantial  economic  impact. 

CoUectiaB  of  Informatioo 

This  rule  contains  no  coUection-of- 
infbrmation  requirements  under  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  paragraph 
2. B.2. (g)(5)  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Snbiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(waters).  Reporting  and  recordkeeping 
requirements,  Safety  Measures,  and 
Waterways. 

Final  Regulations 

For  the  reasons  set  out  in  a  the 
preamble  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  and  160.5; 
46  CFR  1.46. 

2.  A  new  temporary  §  165.T08-001  is 
added  to  read  as  follows: 

§  1 65.T08-001    Regulated  Navigation  Area; 
Mississippi  River 

(a)  Location:  The  following  area  is  a 
regulated  navigation  area: 

All  waters  of  the  Mississippi  River 
ht>m  one  mile  above  the  Interstate  20 
Highway  Bridge  at  Vicksburg,  MS 
(Lower  Mississippi  River  Mile  437  to 
Mile  88  above  Head  of  Passes. 

(b)  Regulations: 

(1)  In  accordance  with  general 
regulations  in  Section  §  165.11  of  this 
part,  no  downbound  towboat  with  tow 
may  operate  within  the  regulated 
navigation  area  contrary  to  this 
regulation. 

(2)  Tow  boats  with  a  brake 
horsepower  of  7.400  (7,400  bhp)  and 
greater  shall  be  limited  to  a  25  barge 
tow. 

(3)  Tow  boats  with  a  brake 
horsepower  of  6.000  (6.000  bhp).  but 
less  than  7.400  bhp  shall  be  limited  to 
a  20  barge  tow. 


(4)  For  all  other  tows  the  following 
minimum  brake  horsepower 
requirements  apply: 

(i)  Loaded  standard  size  dry  cargo 
barges  (195' by  35')  traveling 
southbound:  300  brake  horsepower  per 
barge  minimum. 

(ii)  For  other  loaded  dry  cargo  barges 
and  all  loaded  liquid  barges 
southbound:  one  break  horsepower 
minimum  for  each  5  deadweight  tons  of 
cargo. 

(lii)  For  tows  consisting  of  empty 
standard  size  dry  cargo  barges  traveling 
southbound  at  Algiers  Point:  200  brake 
horsepower  per  barge. 

(iv)  For  tows  containing  mixed  empty 
and  loaded  barges,  the  higher,  loaded, 
brake  horsepower  standard  apply  (300 
brake  horsepower). 

(5)  For  tows  of  20  barges  or  larger, 
downbound  transit  through  the  Baton 
Rouge  Railroad  and  Highway  Bridge, 
also  known  as  the  Highway  190  Bridge, 
is  restricted  to  daylight  only. 

(6)  The  Captain  of  the  Port  will  notify 
the  public  of  changes  in  the  status  of 
this  zone  by  Marine  Safety  Radio 
Broadcast  on  VHF  Marine  Band  Radio. 
Channel  22  (157.1  MHz). 

(c)  Effective  dates:  This  section  is 
effective  at  8:30  p.m.  on  March  18,  1997 
and  terminates  at  12  p.m.  on  April  5, 
1997. 

Dated:  March  18.1997. 
Paul ).  Prokop, 

Captain,  U.S.  Coast  Guard.  Commander, 

Eighth  Coast  Guard  District,  Acting. 

(FR  Doc.  97-7731  Filed  3-26-97;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  75,  206,  231.  235,  369, 
371,  373,  375,  376,  378,  380,  381,  385, 
386.  387.  388.  389.  390.  396.  610,  612, 
and  630 

Direct  Grant  Programs 

agency:  Department  of  Education. 
ACTION:  Notice  of  interpretation  for 
fiscal  year  1997  grant  competitions. 

SUMMARY:  The  Secretary  interprets  and 
clarifies  the  applicability  to  fiscal  year 
1997  grant  competitions  of  final 
regulations  amending  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  governing 
discretionary  grant  programs.  TTie 
Secretary  takes  this  action  to  explain  the 
limited  circumstances  under  which  a 
program  may  use  the  selection  criteria 
formerly  available  under  EDGAR. 
EFFECTIVE  DATE:  March  27, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margo  Anderson,  U.S.  Department  of 
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Education,  555  New  Jersey  Avenue, 
NW.,  Washington,  D.C.  20208-5530. 
Telephone:  (202)  219-2005.  hidividuals 
who  use  a  teleconmiunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339,  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  On  March 
6, 1997,  the  Secretary  published  final 
regulations  amending  EDGAR  to 
improve  the  selection  criteria  governing 
discretionary  grant  programs 
administered  directly  by  the  Department 
(62  FR  10398).  The  effective  date  for 
these  final  regulations  is  April  7,  1997. 
However,  some  of  the  Department's 
grant  programs,  in  preparing  application 
notices,  planned  to  use  the  pre-existing 
selection  criteria  for  fiscal  year  1997 
awards.  The  Secretary  did  not  intend 
that  these  competitions  be  required  to 
use  the  new  EDGAR  selection  criteria  in 
fiscal  year  1997.  The  Secretary  therefore 
issues  this  interpretation  of  the 
applicability  of  the  revised  regulations. 
If  a  program  publishes  an  appUcation 
notice  prior  to  April  7, 1997,  for  awards 
to  be  made  after  that  date,  the  program 
may  use  the  revised  EDGAR  selection 
criteria,  or  may  use  the  prior  EDGAR 
criteria. 

Waiver  of  Public  Comment 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Secretary 
to  offer  interested  parties  the 
opportuinity  to  comment  on  proposed 
rules.  Public  comment  was  previously 
taken  on  the  existing  and  revised 
selection  criteria  in  34  CFR  Part  75  that 
are  the  subject  of  this  notice.  Moreover, 
this  notice  interprets  the  applicabiUty  of 
the  respective  selection  criteria  to  grant 
awards  for  fiscal  year  1997.  Therefore, 
public  comment  is  not  required  under  5 
U.S.C.  553(b)(A).  Since  this  notice 
corrects  an  error  in  failing  to  explain  the 
applicability  of  the  revised  regtilations, 
public  comment  also  is  unnecessary 
under  5  U.S.C.  553(b)(B).  For  the  same 
reasons,  the  Secretary  waives  the 
requirement  in  5  U.S.C.  553(d)  for  a  30- 
day  delayed  effective  date. 

Dated:  March  24, 1997. 
Judith  A.  VITinston, 

General  Counsel. 

IFR  Doc.  97-7813  Filed  3-26-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  184-00318  FRL-<70»-3] 

Approval  and  Promulgation  of 
Imptefnantation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Diego  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  This  action 
is  an  administrative  change  which 
revises  the  definition  of  volatile  organic 
compoimds  (VOC)  and  updates  the 
Exempt  Compound  Ust  in  rules  from  the 
San  Diego  County  Air  Pollution  Control 
District  (SDCAPCD).  The  intended  effect 
of  approving  this  action  is  to 
incorporate  changes  to  the  definition  of 
VOC  and  to  update  the  Exempt 
Compound  list  in  SDCAPCD  rules  to  be 
consistent  with  the  revised  federal  and 
state  VOC  definitions. 

DATES:  This  action  is  effective  on  May 
27, 1997  unless  adverse  or  critical 
comments  are  received  by  April  28, 
1997.  If  the  effective  date  is  delayed,  a 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Copies  of  the  rules  and 
EPA's  evaluation  report  for  these  rules 
are  available  for  public  inspection  at 
EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rules  are  available  for  inspection  at  the 
following  locations: 

Rulemaking  Office  (Air-4),  Air  Division, 
U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street,  S.W.. 
Washington,  D.C.  20460. 

Cahfomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814. 

San  Diego  County  Air  Pollution  Control 
District.  9150  Chesapeake  Drive,  CA 
92123. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Office 
(Air-4).  Air  Division,  U.S. 
Enviroimental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1197. 


SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rules  with  definition  revisions 
being  approved  into  the  Cahfomia  SDP 
include  the  following  San  Diego  County 
Air  Pollution  Control  District  Rules: 
Rule  2,  Definitions;  Rule  67.0, 
Architectural  Coatings;  Rule  67.1, 
Alternative  Emission  Control  Plans; 
Rule  67.2.  Dry  Cleaning  Equipment 
Using  Petroleum-Based  Solvents;  Rule 
67.3.  Metal  Parts  and  Products  Coating 
Operations;  Rule  67.5.  Paper.  Film,  and 
Fabric  Coating  Operations;  Rule  67.7. 
Cutback  and  Emulsified  Asphalts;  Rule 
67.12,  Polyester  Resin  Operations;  Rule 
67.15,  Pharmaceutical  and^Cosmetic 
Manufacturing  Operations;  67.16, 
Graphic  Arts  Operations;  Rule  67.17, 
Storage  of  Materials  Containing  Volatile 
Organic  Compoimds;  Rule  67.18, 
Marine  Coating  Operations;  and  Rule 
67.24,  Bakery  Ovens.  These  rules  were 
submitted  by  the  CaUfomia  Air 
Resources  Board  to  EPA  on  October  18, 
1996. 

Background 

On  June  16, 1995  (60  FR  31633)  EPA 
pubhshed  a  final  rule  excluding  acetone 
from  the  definition  of  VOC.  On  February 
7. 1996  (61  FR  4588)  EPA  published  a 
final  rule  excluding  f)erchloroethylene 
from  the  definition  of  VOC.  On  May  1, 
1996  (61  FR  19231)  EPA  pubhshed  a 
proposed  rule  excluding  HFC  43-lOmee 
and  HCFC  225ca  and  cb  from  the 
definition  of  VOC.  These  comp>ounds 
were  determined  to  have  neghgible 
photochemical  reactivity  and  thus,  were 
added  to  the  Agency's  Ust  of  Exempt 
Compounds. 

The  State  of  CaUfomia  submitted 
many  revised  rules  for  incorporation 
into  its  SIP  on  October  18, 1996, 
including  the  mles  being  acted  on  in 
this  administrative  action.  This  action 
addresses  EPA's  direct-final  action  for 
SDCAPCD  Rule  2,  Definitions:  Rule 
67.0,  Architectural  Coatings;  Rule  67.1, 
Alternative  Emission  Control  Plans; 
Rule  67.2,  Dry  Cleaning  Equipment 
Using  Petroleum-Based  Solvents;  Rule 
67.3,  Metal  Parts  and  Products  Coating 
Operations;  Rule  67.5,  Paper,  Fihn,  and 
Fabric  Coating  Operations;  Rule  67.7, 
Cutback  and  Emulsified  Asphalts;  Rule 
67.12,  Polyester  Resin  Operations:  Rule 
67.15,  Pharmaceutical  and  Cosmetic 
Manufacturing  Operations;  Rule  67.16, 
Graphic  Arts  Operations;  Rule  67.17. 
Storage  of  Materials  Containing  Volatile 
Organic  Compounds:  Rule  67.18. 
Marine  Coating  Ojjerations:  and  Rule 
67.24,  Bakery  Ovens.  These  mles  were 
adopted  by  SDCAPCD  on  May  15, 1996 
and  were  found  to  be  complete  on 
December  19. 1996.  pursuant  to  EPA's 
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completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  Appendix  V '  and  are 
being  finalized  for  approval  into  the  SIP. 

This  administrative  revision  adds 
acetone,  perchloroethylene,  HFC  43- 
lOmee  and  HCFC  225ca  and  cb  to  the 
list  of  compounds  which  make  a 
negligible  contribution  to  tro{>ospheric 
ozone  formulation.  Thus,  EPA  is 
finaUzing  the  approval  of  the  revised 
definitions  to  be  incorporated  into  the 
California  SIP  for  the  attainment  of  the 
national  ambient  air  quahty  standards 
(NAAQS)  for  ozone  under  title  I  of  the 
Gean  Air  Act  (CAA  or  the  Act). 

EPA  Evaluation  and  Action 

This  administrative  action  is 
necessary  to  make  the  VOC  definition  in 
SDCAPCD  rules  consistent  with  federal 
and  state  definitions  of  VOC.  This 
action  will  result  in  more  accurate 
assessment  of  ozone  formation 
potential,  will  remove  unnecessary 
control  requirements  and  will  assist 
States  in  avoiding  exceedences  of  the 
ozone  health  standard  by  focusing 
control  efforts  on  compounds  which  are 
actual  ozone  preciu-sors. 

The  SDCAPCD  rules  being  affiected  by 
this  action  to  revise  the  definition  of 
VOC  include: 

•  Rule  2    Definitions. 

•  Rule  67.0    Architectural  Coatings. 

•  Rule  67.1     Alternative  Emission 
Control  Plans. 

•  Rule  67.2     Dry  Cleaning  Equipment 
Using  Petroleum-Based  Solvents. 

•  Rule  67.3    Metal  Parts  and 
Products  Coating  Operations. 

•  Rule  67.5    Paper,  Film  and  Fabric 
Coating  Operations. 

•  Rule  67.7    Cutback  and  Emulsified 
Asphalts. 

•  Rule  67.12    Polyester  Resin 
Operations. 

•  Rule  67.15    Pharmaceutical  and 
Cosmetics  Manufacturing  Operations. 

•  Rule  67.16    Graphic  Arts 
Operations. 

•  Rule  67.17    Storage  of  Materials 
Containing  Volatile  Organic 
Compounds. 

•  Rule  67.18    Marine  Coating 
Operations. 

•  Rule  67.24    Bakery  Ovens. 
Nothing  in  this  action  should  be 

construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiue 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 


■  EPA  xlopted  tbe  cooiplateness  criterU  on 
Fafanury  16.  1990  (5S  PR  S830)  and.  puniunt  to 
•Ktion  110(kHl)(A)  of  tiie  CAA.  rvriMd  the  crileru 
on  Augiut  2ft.  1991  (56  FR  42216). 


relation  to  relevant  statutory  and 
regulatory  reouirements. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  conunents  be  filed.  This 
action  will  be  effective  May  27, 1997, 
unless,  by  April  28, 1997,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  action  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  May  27, 1997. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
imp>act  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jimsdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Q.  1976);  42  U.S.C. 
7410  (a)(2). 

Unfunded  Mandates 

Under  Sections  202.  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 


signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  fiom  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Under  5  U.S.C.  section  801(a)(1)(A)  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  B  "major  nile"  as  defined  by  5 
U.S.C.  section  804(2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  fix)m  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

NolK  Incorporation  by  refBtence  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  liy  the  Director  of 
the  Federal  Register  on  July  1, 1982. 


Dated:  February  26, 1997. 
fohn  Wise, 
Acting  Begional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.Q  7401-7671q 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(241)  to  read  as 
follows: 

§  52.220    Identification  of  plan. 

*         •         •         •         • 

(c)*  •  • 

(241)  New  and  amended  regulations 
for  the  following  APCD  were  submitted 
on  October  18. 1996  by  the  Governor's 
designee. 

(i)  Incorporationed  by  reference. 

(A)  San  Diego  County  Air  Pollution 
Control  District. 

(1)  Rules  2,  Definitions;  67.0. 
Architectural  Coatings;  67.1,  Alternative 
Emission  Control  Plans;  67.2,  Dry 
Cleaning  Equipment  Using  Petroleum- 
Based  Solvents;  67.3,  Metal  Parts  and 
Products  Coating  Op>erations;  67.5, 
Paper,  Film,  and  Fabric  Coating 
Operations;  67.7,  Cutback  and 
Emulsified  Asphalts;  67.12,  Polyester 
Resin  Operations;  67.15,  Pharmaceutical 
and  Cosmetic  Manufacturing 
Operations;  67.16.  Graphic  Arts 
Operations;  67.17.  Storage  of  Materials 
Containing  Volatile  Organic 
Compounds;  67.18.  Marine  Coating 
Operations;  and  67.24.  Bakery  Ovens, 
adopted  on  May  15, 1996. 

[FR  Doc.  97-7690  Filed  3-26-97;  8:45  am] 
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40  CFR  Part  81 
[ME048-1-«997a;  FRL-6802-3] 

Dasignation  of  Areas  for  Air  Quality 
Planning  Purposes;  Correction  of 
Dasignation  of  Nonclassified  Ozone 
Nonattainment  Areas;  States  of  Maine 
and  New  Hampshire 

agency:  United  States  Environmental 
Protection  Agency  (USEPA  or  Agency). 
ACTION:  Direct  final  rule. 

SUMMARY:  The  USEPA  announces  its 
decision  to  correct  the  ozone 
designations  for  the  SulUvan  and 
Belluiap  counties.  New  Hampshire 
nonattainment  areas,  and  the  portions  of 


Oxford,  Franklin  and  Somerset  counties 
in  Maine  designated  nonattainment.  The 
USEPA  is  publishing  the  designation 
correction  of  these  areas  to  attaiiunent/ 
unclassifiable  for  ozone,  pursuant  to 
section  110(k)(6)  of  the  Clean  Air  Act 
(the  Act),  which  allows  the  USEPA  to 
correct  its  actions.  The  rationale  for  this 
approval  is  set  forth  in  this  final  rule; 
additional  information  is  available  at 
the  address  indicated  below.  In  the 
proposed  rules  section  of  this  Federal 
Register,  the  USEPA  is  proposing 
approval  of  and  soliciting  public 
comment  on  this  action.  If  adverse 
comments  are  received  on  this  direct 
final  rule,  the  USEPA  will  withdraw 
this  direct  final  rule  and  address  the 
comments  received  in  a  subsequent 
final  rule  on  the  related  proposed  rule 
which  is  being  published  in  the 
proposed  rules  section  of  this  Federal 
Register.  No  additional  opportunity  for 
public  comment  will  be  provided. 
Unless  this  direct  final  rule  is 
withdrawn  no  further  rulemaking  will 
occur  on  this  action. 
DATES:  This  action  will  be  effiectiye  May 
27, 1997  unless  notice  is  received  by 
April  28, 1997  that  someone  wishes  to 
submit  adverse  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystems  f*rotection,  U.S. 
Environmental  Protection  Agency, 
Region  I.  JFK  Federal  Bldg.,  (CAA) 
Boston,  MA  02203.  Copies  of  EPA's 
technical  support  document  are 
available  for  public  inspection  diuing 
normal  business  hours,  by  appointment 
at:  Office  of  Ecosystems  Protection,  U.S. 
Environmental  Protection  Agency. 
Region  I,  One  Congress  Street,  11th 
floor.  Boston.  MA;  the  Bureau  of  Air 
Quality  Control,  Department  of 
Environmental  Protection,  71  Hospital 
Street,  Augusta,  ME  04333;  and  the  New 
Hampshire  Department  of 
Environmental  Services.  64  N.  Main  St., 
Concord,  NH  03302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Burkhart,  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Bldg.,  (CAQ) 
Boston,  MA  02203.  Phone:  617-565- 
3578. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

I.  Background  for  Sullivan  and  Belknap 
Counties.  New  Hampshire 

Pursuant  to  the  1977  amendments  to 
the  Clean  Air  Act  (Act),  the  USEPA 
designated  nonattainment  areas  with 


respect  to  the  0.08  parts  per  million 
(ppm)  photochemical  oxidant  National 
Ambient  Air  Quality  Standard 
(NAAQS).  For  such  areas,  states 
submitted  State  Implementation  Plans 
(SIPs)  to  control  emissions  and  achieve 
attainment  of  the  NAAQS.  In  New 
Hamf>shire,  an  area  named  the 
Merrimack  Valley-Southern  New 
Hampshire  Interstate  Air  QuaUty 
Control  Region  (AQCR  121)  was 
designated  as  nonattaiiunent  for 
photochemical  oxidants  on  March  3, 
1978  (43  FR  9013).  On  February  8, 1979 
(44  FR  8202).  the  USEPA  revised  the 
NAAQS  from  0.08  ppm  to  0.12  ppm  and 
the  regulated  pollutant  from 
photochemical  oxidants  to  ozone. 
SubsequenUy,  on  May  29, 1979,  New 
Hampshire  submitted  a  revised  analysis 
which  considered  the  change  in  the 
NAAQS  and  its  affect  on  nonattainment 
designations  (hereinafter  referred  to  as 
"the  May  1979,  New  Hampshire 
submittal"). 

The  May  1979,  New  Hampshire 
submittal  requested  that  the  New 
Hampshire  portion  of  the  Merrimack 
Valley-Southern  New  Hampshire 
Interstate  AQCR  be  designated 
nonattainment,  even  though  the  Federal 
ozone  standard  had  changed,  and  there 
were  no  ozone  monitoring  data  from  the 
relevant  portions  of  the  AQCR  EPA 
approved  the  request  on  April  11. 1980 
(45  FR  24869).  AQCR  121  includes 
Belknap  and  Sullivan  counties,  along 
with  other  areas  in  both  New  Hampshire 
and  Massachusetts  whose  attainment 
classification  and  status  will  be 
imchanged  by  this  technical  correction. 

The  May  1979,  New  Hampshire 
submittal  was  based  on  the  revised 
Federal  ozone  standard  of  0.12  ppm. 
Unfortimately,  New  Hampshire  did  not 
know  the  full  extent  of  its  ozone 
nonattainment  problems,  because,  there 
were  no  monitors  in  either  Belknap  or 
Sullivan  counties.  Ozone  monitors  for 
AQCR  121  existed  only  in  Keene. 
Manchester,  Nashua,  and  Portsmouth 
diuing  the  period  from  1973  to  1978. 
These  sites  did  experience  exceedances 
of  the  0.12  ppm  standard,  but  none  are 
close  enough  to  either  Belknap  or 
SulUvan  county  to  indicate  their  air 
quahty. 

Upon  the  date  of  enactment  of  the 
1990  amendments  to  the  Qean  Air  Act. 
the  New  Hampshire  portion  of  AQCR 
121  retained  its  designation  of 
nonattaiiunent  by  operation  of  law 
pursuant  to  section  107(d).  Pursuant  to 
the  section  181(a),  nonattainment  areas 
were  further  classified  based  on  their 
monitored  design  value,  as  marginal, 
moderate,  serious,  severe  or  extreme. 
The  nonattainment  areas  in  New 
Hampshire  were  split  into  several 
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nonattaimnent  areas  and  classified  as 
follows:  (1)  the  Portsmouth-Dover- 
Rochester  area  as  serious,  (2)  the  New 
Hampshire  portion  of  the  Boston- 
Lawrence- Worcester  area  as  serious,  (3) 
the  Manchester  area  as  marginal,  and  (4) 
SuUivan,  Cheshire  and  Belknap 
counties,  remained  nonattainment  with 
incomplete  data.  See  56  FR  56694. 
November  6, 1991. 

2.  Background  for  Portions  ofFmnklin. 
Oxford  and  Somerset  Counties,  Maine 

Pursuant  to  the  1977  amendments  to 
the  Clean  Air  Act  (Act),  an  area  in 
Maine  named  the  Androscoggin  Valley 
hiterstate  Air  Quality  Control  Region 
(AQCR  107)  was  designated  as     • 
nonattainment  for  photochemical 
oxidants  by  USEPA.  On  February  8. 
1979  (44  FR  8202),  the  USEPA  revised 
the  NAAQS  from  0.08  ppm  to  0.12  ppm 
and  the  regulated  pollutant  from 
photochemical  oxidants  to  ozone. 
Subsequently,  on  April  19,  1979  Maine 
submitted  a  revised  analysis  which 
considered  the  change  in  the  NAAQS 
and  its  effiects  on  designations 
(hereinafter  referred  to  as  "the  April. 
1979  Maine  submittal"). 

The  April  1979,  Maine  submittal 
requested  that  the  Maine  portion  of  the 
Androscoggin  Valley  hiterstate  AQCR  be 
designated  nonattainment,  even  though 
the  Federal  ozone  standard  had  changed 
and  no  ozone  monitoring  data  existed 
for  the  relevant  portion  of  the  AQCR  It 
is  worth  noting  that  Maine  retained  its 
own  state  standard  to  be  0.08  ppm 
ozone  not  to  be  exceeded  more  than 
once  per  year.'  The  USEPA  approved 
the  request  for  the  AQCR  to  be 
designated  nonattainment  on  February 
19,  1980  (45  FR  10766).  AQCR  107 
includes  portions  of  Oxford.  Somerset 
and  Franklin  counties,  along  with  other 
areas  in  both  Maine  and  New 
Hampshire  whose  attainment 
classification  and  status  will  be 
unchanged  by  this  technical  correction. 

Ambient  ozone  data  for  the  State  of 
Maine  in  the  1970's  was  severely 
limited.  There  were  not  any  monitors  in 
either  of  the  three  counties.  An  ozone 
monitor  in  Maine  for  AQCR  107  did 
exist  in  the  Town  of  Unity  for  a  short 
period  in  1977.  This  site  did  not 
experience  an  exceedance  of  the  0.12 
Federal  ppm  ozone  standard,  which  is 
Ihe  applicable  standard  under  the  Act 
for  the  purposes  of  designating  the 
fiederal  attainment  status  of  areas  under 
Section  107. 

Upon  the  date  of  enactment  of  the 
1990  amendments  to  the  Clean  Air  Act, 


the  areas  that  make  up  AQCR  107 
retained  their  designation  of 
nonattainment  by  operation  of  law 
pursuant  to  section  107(d). 
Nonattainment  areas  were  further 
classified  based  on  their  monitored 
design  value,  pursuant  to  section  181(a), 
as  marginal,  moderate,  serious,  severe  or 
extreme.  The  areas  in  Maine  in  AQCR 
107  were  spUt  up  and  joined  with  other 
areas  to  form  several  nonattainment 
areas  which  were  classified  as  follows: 
the  Knox  and  Lincoln  counties  area  as 
moderate,  the  Lewiston-Auburn  area  as 
moderate  (which  is  Androscoggin  and 
Kennebec  counties),  the  Hancock  and 
Waldo  counties  area  as  marginal,  and 
portions  of  Oxford,  Franklin  and 
Somerset  counties,  remained 
nonattainment  with  incomplete  data. 
See  56  FR  56694,  November  6, 1991. 

n.  Summary  of  This  Action 

Section  1 10(k)(6)  of  the  Clean  Air  Act 
provides  the  USEPA  with  the  authority 
to  correct  designation  determinations 
made  in  error.^  The  USEPA  interprets 
Section  110(k)(6)  to  authorize  the 
Agency  to  make  corrections  to  a 
promulgated  regulation  when  it  is 
shown  to  EPA's  satisfaction  that: 

(1)  EPA  clearly  erred  in  failing  to 
consider  or  inappropriately  considered 
information  made  available  to  EPA  at 
the  time  of  the  promulgation;  or  the 
information  made  available  at  the  time 
of  promulgation  is  subsequently 
demonstrated  to  have  been  clearly 
inadequate;  and: 

(2)  other  information  persuasively 
supports  a  change  in  the  regulation  57 
FR  56763  (November  30, 1992) 

The  USEPA's  earlier  action  approving 
the  retention  of  the  nonattainment 
designations  for  the  Belknap  and 
Sullivan  counties  in  New  Hampshire 
was  in  error.  That  action  was  based  on 
the  State's  May  29, 1979  submittal.  The 
USEPA  believes  that  the  information 
submitted  by  New  Hampshire  in  the 
May,  1979  submittal  did  not  provide 
enough  data  to  designate  these  two  areas 
nonattainment  for  ozone  because  it  did 
not  contain  in-county  ozone  monitoring 
data  showing  violations  of  the  0.12  ppm 
NAAQS.  Furthermore,  in-county 
monitoring  data  collected  from  1991- 
1996  in  the  Sullivan  County 


'  The  Maine  LegUUtiv*  has  since  set  Maine's 
health  baaed  ozone  standard  to  be  equivalent  lo  the 
Federal  standard. 


•  It  stales:  CORRECTIONS— Whenever  the 
Administrator  detennines  that  the  Administrator's 
action  approving,  disapproving,  or  promulgating 
any  plan  or  plan  revision  (or  part  thereofl.  area 
designation,  redesignation.  clasaification.  or 
reclassification  was  in  error,  the  Administrator  may 
in  the  same  manner  as  the  approval,  disapproval, 
or  promulgation  revise  such  action  as  appropriate 
without  requiring  any  further  submission  from  the 
State.  Such  determination  and  the  basis  thereof 
shall  be  provided  to  the  Sute  and  public 


nonclassifiable  areas  do  not  demonstrate 
violaUons  of  the  0.12  ppm  NAAQS. 

The  USEPA  hereby  determines  that 
the  information  available  at  the  lime  of 
the  designation  was  clearly  inadequate, 
and  that  the  in-county  monitoring  data 
available  since  the  original  designation 
p)ersuasively  support  a  change  in  the 
designations.  The  USEPA  is  correcting 
this  error  by  correcting  the  designations 
for  these  areas  to  attainment/ 
unclassifiable. 

Similarly,  the  USEPA's  action 
approving  the  retention  of  the 
nonattainment  designations  for  the 
portions  of  Oxford,  Somerset  and 
Franklin  counties  in  Maine  designated 
nonattainment  was  also  in  error.  The 
USEPA's  action  was  based  on  the  April 
19.  1979  Maine  submittal.  The  USEPA 
believes  that  the  information  submitted 
by  Maine  was  insufficient  to  designate 
these  three  areas  nonattainment  for 
ozone  because  it  did  not  contain  ozone 
monitoring  data  showing  violations  of 
the  0.12  ppm  NAAQS.  Furthermore,  in- 
county  monitoring  data  from  1991-1996 
collected  in  those  counties  do  not  show 
violations  of  the  0.12  ppm  federal 
NAAQS.  Since  the  information  available 
at  the  time  of  the  designation  was 
clearly  inadequate  and  in-county 
monitoring  data  support  a  change  in  the 
dwignations,  the  USEPA  is  correcting 
this  error  by  correcting  the  designations 
for  these  areas  to  attaiiunent/ 
unclassifiable. 

In  order  to  demonstrate  a  violation  of 
the  ozone  NAAQS,  the  average  annual 
number  of  expected  exceedances  of  the 
NAAQS  must  be  greater  than  1.0  per 
calendar  year.  (See  40  CFR  50.9.)  The 
USEPA  reviewed  the  basis  of  the 
original  ozone  designation  for  these  five 
areas.  Ambient  air  quahty  monitoring 
data  for  ozone  was  retrieved  bom  the 
Aerometric  Information  Retrieval 
System  (AIRS).  The  USEPA  found  that 
none  of  the  five  nonattainment 
nonclassifiable  areas  in  New  Hampshire 
and  Maine  ever  had  ozone  monitoring 
data  above  0.12  ppm.  More  information, 
including  the  AIRS  ozone  data  report  for 
these  areas  and  the  Technical  Support 
Document  (TSD),  is  located  in  the 
docket  for  this  rulemaking. 

ni.  Rulemaking  Action 

Pursuant  to  section  110(k)(6)  of  the 
Clean  Air  Act  (the  Act),  which  allows 
the  USEPA  to  correct  its  actions,  the 
USEPA  is  promulgating  a  correction  to 
the  designation  status  of  the  Sullivan 
and  the  Belknap  counties.  New 
Hampshire  nonattainment  areas,  and  the 
portions  of  Oxford,  Franklin  and 
Somerset  counties  in  Maine  designated 
nonattainment.  The  public  should  be 
advised  that  this  action  is  effective  May 


27, 1997.  However,  if  notice  is  received 
by  April  28. 1997  that  someone  submits 
adverse  or  critical  comments,  this  action 
will  be  withdrawn,  and  a  subsequent 
final  rule  will  be  published  which  will 
address  the  conunents  received. 

The  USEPA  is  pubUshing  a  separate 
dociunent  in  today's  issue  of  the 
Federal  Register  publication,  which 
constitutes  a  "proposed  approval"  of  the 
requested  SIP  revisions  and  clarifies  this 
rulemaking  will  not  be  deemed  final  if 
timely  adverse  or  critical  comments  are 
filed.  The  "direct  final"  approval  shall 
be  effective  on  May  27, 1997,  unless  the 
USEPA  receives  adverse  or  critical 
comments  by  April  28, 1997. 

If  the  USEPA  receives  comments 
adverse  to  or  critical  of  the  approval 
discussed  above,  the  USEPA  will 
withdraw  this  approval  before  its 
effective  date  by  pubUshing  a 
subsequent  Federal  Register  dociunent 
which  withdraws  this  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  rulemaking 
notice.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  USEPA  hereby  advises  the 
pubUc  that  this  action  wall  be  effective 
on  May  27, 1997. 

IV.  Administrative  Requirements 

A.  ExecuUve  Order  (E.O.)  12366 

Under  E.O.  12866  (58  FR  51735,  Oct. 
4, 1993),  this  action  is  not  a  "significant 
regulatory  action"  and,  is  therefore  not 
subject  to  review  by  the  Office  of 
Management  and  Budget. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  the  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Ahematively,  the  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 
Correction  of  designation  status  of  these 
areas  to  attainment  luider  section 
1 10(k)(6)  of  the  Clean  Air  Act  does  not 


impose  any  new  requirements  on  small 
entities.  Correction  of  designation  status 
is  an  action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
Therefore  I  certify  that  the  approval  of 
the  redesignation  request  does  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities 

C.  Unfunded  Mandates 

Under  Sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  the  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205.  the  USEPA  must 
select  the  most  cost-effective  and  least 
biudensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  USEPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

The  USEPA  has  determined  that  this 
correction  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  milHon 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  irom  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  the  USEPA  submitted  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 

Maine— Ozone 


Hiis  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiul  of  Appeals  for  the 
appropriate  circuit  by  May  27.  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finahty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  imless  the  objection 
arises  after  the  comment  period  allowed 
for  in  the  proposal. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:  March  19. 1997. 
Carol  M.  Browner. 

Administrator. 

Part  81  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

1.  The  authority  citation  of  part  81 
continues  to  read  as  follows: 

AHtliority:  42  U.S.C.  7401— 767lq. 

2.  In  §  81.320  the  ozone  table  is 
amended  by  revising  entries  for 
"Franldin  County  Area".  "Oxford 
County  Area",  and  "Somerset  County 
Area"  to  read  as  followrs: 

$81,320    Maine. 


Designated  area 


Designation 


Classification 


Date' 


Type 


Date' 


Type 


Franklin  County  Area 
Franklin  County  (part) 


Oxford  County  Area 


May  27, 1997  Undassifiabie/Attainment 
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Maine— Ozone— Continued 
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Classification 


Date' 


Type 


Date' 


Type 


Oxtord  County  (part)  May  27,  1997 


Undassifiabie/Attainment 


Somerset  County  Area 
.    Somerset  County  (part) 


May  27. 1997  Undassifiabie/Attainment 


'  This  date  is  November  15,  1990,  unless  ottwnwse  noted. 


2.  In  §  81.330  the  ozone  table  is 
amended  by  revising  entries  for 


"Belknap  County"  and  "Sullivan 
County"  to  read  as  follows: 

New  Hampshire— Ozone 


§81.330    New  Hampshire. 


Designated  areas 


Designation 


Ciassificalion 


Date^ 


Type 


Date^ 


Type 


Beknap  County May  27,  1997 

Sulivan  County  May  27,  1997 


Undassifiabie/Attainment 
Undassifiabie/Attainment 


'  This  date  is  November  15,  1990.  unless  othenwse  noted. 


(FR  Doc.  97-7628  Filed  3-26-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  648 

CDoctot  No.  960612172-7064-02;  LO. 
011697A] 

RIN064ftnA121 

Fisheries  of  the  Northeastern  United 
States;  Technical  Aniendment 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACnoM:  Final  rule;  technical 

amendment. 


SUKMARY:  NMFS  issues  this  final  rule  to 
correct  and  clarify  50  CFR  part  648. 
which  contains  regulations 
implementing  the  fishery  management 
plans  (FMPs)  for  Summer  flounder, 
scup,  and  black  sea  bass;  Atlantic  sea 
scallops:  Northeast  multispecies; 
Atlantic  surf  clams  and  ocean  quahogs; 
Atlantic  mackerel,  squid,  and  butterfish; 


and  Atlantic  salmon.  During  the 
consoUdation  of  these  FMPs  into  one 
part  (50  CFR  part  648),  unintended 
omissions  and  changes  were  made.  This 
docimient  corrects  those  errors. 
EFFECTIVE  DATE:  March  24,  1997. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Mary  M.  Tokarcik,  Fisheries 
Management  Specialist,  508-281-9326. 
SUPPt^EMENTARY  INFORMATION:  On  July  3, 
1996  (61  FR  34966),  NMFS  pubUshed  a 
final  rule  that  incorporated  six  separate 
CFR  parts  (50  CFR  parts  625,  650.  651, 
652,  655,  and  657)  into  50  CFR  part  648. 
Subsequently,  regulations  implementing 
the  scup  and  black  sea  bass  FMPs  were 
added  to  this  part.  In  addition,  50  CFR 
parts  600, 601, 602,  603.  605.  611. 619, 
620,  and  621  were  consolidated  into  50 
CFR  part  600.  These  consolidations 
were  called  for  under  President 
Clinton's  Regulatory  Reinvention 
Initiative  for  comprehensive  regulatory 
reform.  Because  50  CFR  part  648  was 
prepared  conaurent  with  the 
implementation  of  Amendment  7  to  the 
Northeast  Multispecies  Fisheries 
Management  Plan,  many  changes  from 
the  proposed  rule  to  the  final  rule 
implementing  Amendment  7  were  not 
included  in  the  consolidated  document. 
Also,  errors  occurred  during  the 
consolidation  of  50  CFR  parts  600  and 


648  in  references  and  dates  and  through 
unintended  omissions  and  inclusions. 
This  rule  makes  these  corrections  and 
clarifies  sections  of  the  regulations  as 
follows: 

fa  50  CFR  600.10,  the  definition  for 
"area  of  custody"  is  added. 

In  §  648.2.  the  definition  for 
"Multispecies  Monitoring  Committee" 
is  revised  to  clarify  that  no  more  than 
two  state  representatives  can  be 
appointed  from  all  of  the  affected  states. 

In  §  648.2,  the  scientific  name  for 
redfish  is  changed  to  Sebastes  fasciatus. 

In  §  648.2,  the  definition  for  "Prior  to 
leaving  port"  is  revised  to  clarify  when 
a  vessel  must  begin  a  days-at-sea  (DAS) 
trip  under  the  call-in  requirement.  Also, 
the  phrase  "with  respect  to  the  call-in 
notification  for  NE  multispecies"  is 
revised  to  clarify  that  the  definition  is 
also  applicable  to  scallop  DAS  vessels. 

In  §  648.2,  the  definition  for  "Target 
Total  Allowable  Catch"  is  put  in 
alphabetical  order. 

In§648.4(a)(l)(i)(E)(2).the 
assumptions  for  establishing  net 
tonnage  (NT)  and  gross  registered 
tonnage  (CRT)  for  vessels  that  are  not 
required  to  be  dociunented  are  in  error 
and  are  removed. 

In  §648.4(a)(6)(i)(B)(l).  the  deadline 
for  appUcation  for  the  scup  moratoriiun 


permit  is  incorrect  and  is  changed  to 
"September  23, 1997." 

In  §648.4(c)(2)(ii)  (A)  and  (B),  the 
reference  to  "May  1. 1996,"  is  incorrect 
and  is  changed  to  "July  1, 1996." 

In  §  648.7(f)(2),  the  last  sentence  is 
removed  to  reflect  that  annual  reports  of 
fishing  vessel  log  reports  are  not 
required. 

In  §  648.9(e),  the  reference  to 
paragraph  "(a)(1)"  is  corrected  to  read 
"(a)." 

In  §  648.10,  the  headings  for  the  table 
containing  the  coordinates  for  the  VTS 
Demarcation  Line  are  corrected. 

In  §  648.10,  all  references  to  the  call- 
in  requirements  for  charter/party  vessels 
are  removed,  paragraph  (e)  is  removed, 
and  paragraph  (f)  is  redesignated  as 
paragraph  (e).  The  charter/party  vessel 
call-in  requirements  proposed  in 
Amendment  7  to  the  Northeast 
Multispecies  FMP  were  disapproved. 
The  requirement  for  maintenance  of 
confirmation  numbers  used  in  the  DAS 
call-in  notification  program  was  revised 
in  the  Northeast  Multispecies  FMP 
Amendment  7  final  rule.  This  change 
was  omitted  during  the  consolidation 
and  is  now  made  to  §  648.10(c)(2). 

hi  §  648.10(b),  the  first  reference  to 
"§  649.9(a)"  is  corrected  to  read 
"§  648.10(d)." 

In  §  648.10(c)(3),  the  reference  to  the 
DAS  accounting  method  for  vessels 
fishing  with  gillnet  gear  that  was 
disapproved  in  Amendment  7  to  the 
Northeast  Multispecies  FMP  is  removed. 

In  §  648.10(c)(5),  the  references  to 
"§648.83"  and  "paragraph  (b)"  are 
corrected  to  read  "§648.89,"  and 
"paragraph  (c),"  respectively. 

In  §  648.10,  in  the  newly  redesignated 
paragraph  (e),  the  reference  to  paragraph 
"(b)"  is  corrected  to  read  "(b)(1)." 

In  §  648.10(f).  which  was 
inadvertently  excluded  during  the 
consoUdation,  is  added  to  describe  the 
call-in  requirement  for  multispecies 
vessels,  subject  to  the  20-day  spawning 
season  restrictions  of  §  648.82(g). 

In  §  648.14,  all  references  to  the 
metric  conversion  for  50  bu  were 
incorrectly  identified  as  "176.2  L,"  and 
are  corrected  to  read  "17.62  hi." 

In  §  648.14(a)(19),  the  reference  to 
"§648.75(t)(l)(iii)"  is  corrected  to  read 
"§  648.75(h)." 

In  §648.14(a)(37),  the  reference  to 
"§  648.8(c)(3)"  is  corrected  to  read 
"§  648.80(c)(3)." 

In  §648.14(a)(40),  the  reference  to 
"§  648.81(d)(2)"  is  corrected  to  read 
"§  648.81(d)." 

In  §648.14  (a)(43),  (a)(48),  (a)(50).  and 
(c)(6)  are  made  more  explicit  by  naming 
the  provisions  indicated  in  the  cross 
references. 

Letters  of  authorization  given  to 
vessels  that  appeal  the  denial  of  a 


limited  access  scallop  pwrmit  are  no 
longer  appficable.  because  the  appeal 
process  is  completed.  Therefore,  the 
reference  to  such  letters  is  removed 
fit)m§648.14(a)(57)(i). 

hi  §648.14(a)(86).  the  deadline  for 
selling  or  transferring  scup  is  corrected 
to  read  "January  1. 1997." 

In  §  648.14,  paragraphs  (a)  (96)  and 
(97)  were  omitted  during  the 
consoUdation,  and  are  added. 

hi  §  648.14(c)(7),  the  reference  to 
"§  648.8"  is  corrected  to  read 
"§  648.86(a)  and  §  648.82(b)(3)." 

The  winter  flounder  possession  limit 
proposed  in  Amendment  7  to  the  NE 
Multispecies  FMP  was  disapproved. 
Section  648.14(c)(10),  which  refers  to 
this  disapproved  limit,  is  removed. 

In  §  648.14(d)(3),  the  reference  to 
"§  648.86(a)(2)"  is  corrected  to  read 
"§  648.88(a)(2)." 

In  §  648.14(d)(4),  the  prohibition 
concerning  the  violation  of  the  open 
access  handgear  vessel  provisions, 
which  was  inadvertently  omitted  during 
the  consolidation,  is  added. 

hi  §  648.14(h)(9).  the  reference  to 
"§  648.51(a)(2)(iii)"  is  corrected  to  read 
"§648.51(a)(2)(u)." 

In  §  648.14.  paragraph  (r)  is  a 
dupUcate  of  paragraph  (n).  Paragraph  (r) 
is  removed  and  reserved. 

hi  §  648.14(x)(l)(iii).  the  reference  to 
"§  648.70(d)(2)"  is  corrected  to  read 
"§  648.70(b)." 

The  paragraph  on  radio  hails,  which 
was  present  in  the  final  rule  of 
Amendment  7,  was  omitted  fttjm 
§648.15,  and  is  added. 

In  §  648.23(b)(3)(ii),  the  requirement 
to  remove  leg  wires  from  a  net  during 
stowage  is  removed  to  reflect  that  the 
Regional  Administrator  has  already 
eUminated  the  requirement  pursuant  to 
§  648.23(b)(4). 

Throughout  subpart  D,  the  metric 
conversion  for  "50  bu"  is  corrected  to 
read  "17.62  hi." 

In  §  648.54(a),  reference  to 
"§  648.54(c)"  is  corrected  to  read 
"§  648.53(b);"  in  paragraph  (b)(1),  the 
reference  to  "§  648.53(c)"  is  corrected  to 
read  "§  648.53(c);"  and  in  paragraph  (c), 
the  reference  to  paragraph  "(b)"  is 
corrected  to  read  "(b)(1)"  and  the 
reference  to  "§  648.10(f)"  is  corrected  to 
read  "§  648.10(e)." 

In  §  648.73(a).  errors  exist  in  the 
notation  of  coordinate  points  and  are 
corrected. 

In  the  introductory  paragraph  for 
§648.80.  the  vessels  required  to  comply 
with  multispecies  requirements  in  the 
Gulf  of  Maine/Georges  Bank  area  are 
clarified. 

In  §  648.80,  the  title  for  paragraph 
(a)(2)(ui)  is  changed  to  "Other 
Exemptions"  and  the  p>aragraph  is 


revised  to  clarify  that  vessels  fishing 
with  an  open  access  charter/party  or 
hand  gear  permit  are  included  in  this 
exemption. 

The  dates  for  the  northern  shrimp 
season  are  set  annually  by  the  Atlantic 
States  Marine  Fisheries  Commission 
and  are  removed  from  §  648.80(a)(3)(iii). 

In  §  648.80(a)(5),  the  authorization  to 
use  6-inch  (15.24-cm)  diamond  mesh  in 
the  Stellwagen  Bank/ Jeffreys  Ledge 
Juvenile  Protection  Area  is  incorrect 
and,  therefore,  is  eliminated. 

hi  §  648.80,  paragraph  (a)(7)(iv)  is 
clarified  to  reflect  that  this  section 
covers  bycatch  in  exempted  fisheries. 

hi  §648.80(a)(7)(iv)(D),  the  reference 
to  "(a)(10)"  is  corrected  to  read 
"§  648.80(b)." 

In  §  648.80,  the  heading  for  paragraph 
(b)(2)(iii)  is  changed  to  "Other 
Exemptions"  and  the  paragraph  is 
reviseid  to  clarify  that  vessels  fishing 
with  an  open  access  charter/party  or 
hand  gear  permit  are  included  in  this 
exemption. 

hi  §648.80,  paragraph  (b)(3)(i)  is 
revised  to  clarify  that  dogfi^  are 
exempted  in  the  area  only  when  caught 
with  trawl  gear. 

hi  §  648.80(c)(1),  the  definition  of  the 
Mid-Atlantic  Regulated  Mesh  Area  is 
revised  to  reflect  a  change  that  was 
made  in  the  final  rule  for  Amendment 
7  to  the  NE  multispecies  FMP. 

hi  §  648.80(c)(2)(i).  the  reference  to 
paragraph  (c)(3)  is  incorrect  and  is 
removed. 

In  §648.82(b){l)(ii),  ves.sels  issued 
multispecies  limited  access  gillnet 
permits  are  incorrectly  included.  In 
paragraph  (b)(2)(ii),  these  vessels  are 
inadvertently  excluded.  These 
paragraphs  are  revised  accordingly. 

In  §648.82(b)(4)(i),  the  proration 
factor  for  the  1996  DAS  allocation  is 
incorrectly  identified  as  "0.83"  and  is 
revised  to  read  "0.833." 

hi  §  648.82(b)(4)(ii),  the  reference  to 
"§  648.4(a)(l)(ii)"  is  corrected  to  read 
"§648.4(a)(l)(i)." 

In  §  648.82,  paragraph  (b)(6)(i)  omits 
the  requirement  that  a  vessel  in  this 
category  must  fish  in  this  category  for 
the  entire  year.  This  paragraph  is 
revised  accordingly. 

The  cutoff  date  for  the  receipt  of 
appeal  of  a  vessel  DAS  allocation  given 
in  §  648.82(d)(2)(i)  is  corrected  to  read 
"August  31,  1996." 

In  §  648.82(g),  all  references  to 
"fishing  year"  are  changed  to  "calendar 
year".  Additionally,  the  paragraph  is 
rewritten  to  be  consistent  with  the  final 
rule  implementing  NE  Multispecies 
Amendment  7,  to  explain  the  operation 
of  the  spawning  season  requirement 
during  the  transition  to  these  new 
requirements. 
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In  §648.86,  paragraph  (a)(2)(iii)  is 
rewritten  to  clarify  that  combination 
vessels  fishing  under  a  multispedes 
DAS  are  not  restricted  under  the 
haddock  possession  restriction  for 
scallop  dredge  vessels. 

In  §  648.86,  paragraph  (b)  refers  to  the 
disapproved  winter  flounder  possession 
restrictions  for  the  MA  regulated  mesh 
area,  and  is  removed.  Paragraph  (c)  of 
this  section  is  redesignated  paragraph 
(b). 

In  §  648.90(a)(3),  the  reference  to 
"(a)(5)"  is  corrected  to  read  "(a)(6)." 

In  §  648.100(b)(8),  the  references  to 
"(a)(8)  and  (10)"  are  corrected  to  read 
"(a)." 

The  introduction  to  §  648.106  omits 
the  word  "fishery"  when  describing  the 
siunmer  flounder  fishery,  and  this  word 
is  added. 

Throughout  the  document,  the  words 
"Regional  Director"  are  changed  to 
"Regional  Administrator."  This  title  was 
changed  with  the  restructuring  of  NMFS 
on  August  19. 1996. 

Qaasification 

Because  this  rule  only  corrects 
omissions  and  other  nrors,  removes 
provisions  that  are  no  longer  appUcable, 
and  clarifies  an  existing  set  of 
regulations  for  which  full  prior  notice 
and  opportunity  for  comment  was 
provided  under  5  U.S.C  553(b)(B),  it  is 
unnecessary  to  provide  such  procedures 
for  this  rule.  Because  this  rule  only 
corrects,  clarifies  and  removes  no  longer 
appUcable  provisions,  and  imp>oses  no 
new  reqiiirements  on  anyone  subject  to 
these  regulations,  under  5  U.S.C. 
553(d)(3)  it  is  not  subject  to  a  30-day 
delay  in  effective  date. 

This  rule  is  exempt  from  review 
under  E.0. 12866. 

ListofSobiects 

50  CFR  Part  600 

Fisheries.  Fishing. 

50  CFR  Part  648 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  20. 1997. 
CKaiiMlU. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Senrice. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  parts  600  and  648  are 


amended  as  follows: 

PART  600— MAGNUSON  ACT 
PROVISIONS 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Aolfaonty:  16  U.S.C  1801  et  seq. 


2.  In  §600.10,  the  definition  for  "Area 
of  custody"  is  added  in  alphabetical 
order  to  read  as  follows: 

S  600.10    Definitions. 


Area  of  custody  means  any  vessel, 
building,  vehicle,  Uve  car,  poiuid,  pier 
or  dock  faciUty  where  fish  might  be 
found. 


PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

3.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  etseq. 

4.  In  §  648.2,  the  definitions  for 
"Multispedes  Monitoring  Committee". 
"Northeast  (NE)  multispecies  or 
multispecies",  and  "Prior  to  leaving 
port"  are  revised  to  read  as  follows: 

S648^    Definitions. 


Multispecies  Monitoring  Committee 
means  a  team  of  scientific  and  technical 
staff  appointed  by  the  NEFMC  to 
review,  analyze,  and  recommend 
adjustments  to  the  measurement 
measures.  The  team  consists  of  staff 
&x)m  the  NEFMC  and  Uie  MAFMC. 
NMFS  Northeast  Region  Office,  NEFSC, 
the  USCG.  an  industry  representative, 
and  no  more  than  two  representatives, 
appointed  by  the  Commission,  from 
affected  states. 
•        •        •        •        • 

Northeast  (NE)  muhispecies  or 
multispecies  means  the  following 
sp)ecies: 

American  plaice — Hippogfoasoides 

platessoides. 
Atlantic  cod — Gadus  morhua. 
Haddock — S4elanogrammus  aegjefinus. 
Ocean  Pout — Macrozoarces  americanus. 
Pollock— Pollachius  virens. 
Red  fish — Sebastes  fasciatus. 
Red  hake — Urophycis  chuss. 
Silver  hake  (whiting)— Merluccius  bilinearis. 
White  hake — Urophycis  tenuis. 
Windowpane  floundet^-Scophthalmus 

aquosus. 
Winter  flounder — Pleuronectes  americanus. 
Witch  flounder — Glyptocephalus 

cynoglossus. 
Yellowtail  flounder— Pleuronectes 

femigineus. 

Prior  to  leaving  port  means  prior  to 
departing  frt>m  the  last  dock  or  mooring 
in  port  to  engage  in  fishing,  including 
the  transport  of  fish  to  anoUier  port. 

5.  fa  §648.4,  paragraphs  (a)(l)(i)(E)(2). 
(a)(6Xi)(B)(J).(c)(2)(ii)(A).and 
(c)(2)(ii)(B)  are  revised  to  read  as 
follows: 


$648.4    Vessel  permits. 

(a)*  •  • 

(D*  *  * 

(i)*  •  * 

(£)••• 

[2]  The  replacement  vessel's  length, 
CRT,  and  NT  may  not  exceed  by  more 
than  10  percent  the  length,  CRT,  and  NT 
of  the  vessel  that  was  initially  issued  a 
limited  access  permit  as  of  the  date  the 
initial  vessel  appUed  for  such  permit. 

(6)*  •  * 

(i)'  *  • 

(B)  •  *  *  (1)  No  one  may  apply  for  an 
initial  scup  moratorium  permit  after 
September  23, 1997. 
•         •        •         •        • 

(c)*  •  • 
(2)*  '  • 
(ii)*  •  • 

(A)  If  the  engine  horsepower  was 
changed  or  a  coucract  to  change  the 
engine  horsepower  had  been  entered 
mto  prior  to  July  1,  1996,  such  that  it 
is  different  from  that  stated  in  the 
vessel's  most  recent  application  for  a 
Federal  fisheries  permit  before  July  1, 
1996,  sufficient  dociunentation  to 
ascertain  the  different  engine 
horsepower.  However,  the  engine 
replacement  must  be  completed  within 
1  year  of  the  date  on  which  the  contract 
was  signed. 

(B)  If  the  length,  CRT,  or  NT  was 
changed  or  a  contract  to  change  the 
length.  CRT.  or  NT  had  been  entered 
into  prior  to  July  1. 1996.  such  that  it 
is  different  from  that  stated  in  the 
vessel's  most  recent  application  for  a 
Federal  fisheries  permit,  sufficient 
documentation  to  ascertain  the  diffierent 
length,  CRT,  or  NT.  However,  the 
upgrade  must  be  completed  within  1 
year  irom  the  date  on  which  the  contract 
was  signed. 

•  •        •        •        • 

6.  fa  §  648.7,  paragraph  (f)(2)  is 
revised  to  read  as  follows: 

1648.7    Rocordkasplng  and  reporting 
rsqukwBsnts. 

•  •        •        •        • 

(0*  •  * 

(2)  Fishing  vessel  log  reports.  Fishing 
log  reports  must  be  received  or 
postmarked,  if  mailed,  within  15  days 
after  the  end  of  the  repnjrting  month. 
Each  owner  will  be  sent  forms  and 
fastructions,  facluding  the  address  to 
which  reports  are  to  be  submitted, 
shortly  after  receipt  of  a  Federal 
fisheries  permit.  If  no  fishfag  trip  is 
made  during  a  month,  a  report  stating  so 
must  be  submitted. 

7.  fa  §  648.9.  paragraph  (e)  is  revised 
to  read  as  follows: 


§648.9    VTS  requiremants. 

•        •        •        •        • 

(e)  Replacement.  Should  a  VTS  unit 
require  replacement,  a  vessel  owner 
must  submit  documentation  to  the 
Regional  Administrator,  withm  3  days 
of  installation  and  prior  to  the  vessel's 
next  trip,  verifying  that  the  new  VTS 
unit  is  an  operational,  approved  system 
as  described  under  paragraph  (a)  of  this 
section. 


8.  fa  §  648.10,  in  the  table  m 
paragraph  (a),  the  column  headings,  and 
paragraphs  (b)  introductory  text,  (b)(1), 
(c)(1),  (c)(2),  (c)(3),  and  (c)(5)  are 
revised,  paragraph  (e)  isTemoved, 
paragraph  (0  is  redesignated  as 
paragraph  (e),  the  introductory  text  to 
newly  redesignated  paragraph  (e)  is 
revised,  and  new  paragraph  (f)  is  added 
to  read  as  follows: 

i  648.1 0    DAS  notification  requirements, 
(a)*  •  * 

VTS  Dei«iarcation  Line 


Description 


N.  LaL 


W.Long. 


(b)  VTS  Notification.  Multispecies 
vessels  issued  an  fadividual  DAS  or 
Combination  Vessel  permit,  scallop 
vessels  issued  a  full-time  or  part-time 
limited  access  scallop  permit,  or  scallop 
vessels  fishing  under  the  small  dredge 
program  specified  in  §  648.51(e).  or 
vessels  issued  a  limited  access 
midtispecies  or  scallop  permit  and 
whose  ownere  elect  to  fish  under  the 
VTS  notification  of  this  paragraph  (h). 
unless  otherwise  authorized  or  required 
by  the  Regional  Admmistrator  under 
§  648.10(d).  must  have  installed  on 
board  an  operational  VTS  unit  that 
meets  the  minimum  performance 
criteria  specified  m  §  648.9(b)  or  as 
modified  m  §  648.9(a).  Owners  of  such 
vessels  must  provide  docimientation  to 
the  Regional  Administrator  at  the  time 
of  application  for  a  limited  access 
permit  that  the  vessel  has  an  operational 
VTS  unit  that  meets  those  criteria.  If  a 
vessel  has  already  been  issued  a  limited 
access  permit  without  providing  such 
documentation,  the  Regional 
Administrator  shall  allow  at  least  30 
days  for  the  vessel  to  install  an 
operational  VTS  imit  that  meets  the 
criteria  and  to  provide  documentation  of 
such  installation  to  the  Regional 
Administrator.  Vessels  that  are  required 
to  or  have  elected  to  use  a  VTS  unit 
shall  be  subject  to  the  following 
requirements  and  presumptions: 

(1)  Vessels  that  have  crossed  the  VTS 
Demarcation  Line  specified  under 


paragraph  (a)  of  this  section  are  deemed 
to  be  filing  imder  the  DAS  program, 
unless  the  vessel's  owner,  or  authorized 
representative  declares  the  vessel  out  of 
the  scallop  or  NE  multispecies  fishery, 
as  appUcable,  for  a  specific  time  period 
by  notifymg  the  Regional  Administrator 
through  the  VTS  prior  to  the  vessel 
leaving  port. 

(c)*  *  * 

(1)  Prior  to  the  vessel  leaving  port,  the 
vessel  owner  or  authorized 
representative  must  notify  the  Regional 
Administrator  that  the  vessel  will  be 
participating  in  the  DAS  program  by 
calling  the  Regional  Administrator  and 
providing  the  following  information: 
Owner  and  caller  name  and  phone 
number,  vessel's  name  and  permit 
number,  type  of  trip  to  be  taken,  port  of 
departure,  and  that  the  vessel  is 
beginnmg  a  trip.  A  DAS  begins  once  the 
call  has  been  received  and  a 
confirmation  number  is  given  by  the 
Regional  Administrator. 

(2)  The  vessel's  confirmation  numbers 
for  the  ciurent  and  immediately  prior 
multispecies  fishfag  trip  must  be 
maintafaed  on  board  the  vessel  and 
provided  to  an  authorized  officer  upon 
leouest. 

(3)  Upon  a  vessel's  retiun  to  port,  the 
vessel  owner  or  owner's  representative 
must  call  the  Regional  Administrator 
and  notify  him/her  that  the  trip  has 
ended  by  providing  the  following 
faformation:  Owner  and  caller  name 
and  phone  number,  vessel's  name,  port 
of  landfag  and  permit  number,  and  that 
the  vessel  has  ended  a  trip.  A  DAS  ends 
when  the  call  has  been  received  and 
confirmation  has  been  given  by  the 
Regional  Administrator. 
***** 

(5)  Any  vessel  that  possesses  or  lands 
per  trip  more  than  400  lb  (181.44  kg)  of 
scallops,  and  any  vessel  issued  a  Umited 
access  multispecies  permit  subject  to 
the  DAS  program  and  call-fa 
requirement  that  possesses  or  lands 
regulated  species,  except  as  provided  in 
§  648.89,  shall  be  deemed  fa  the  DAS 
program  for  purposes  of  counting  DAS, 
regaidless  of  whether  the  vessel's  owner 
or  authorized  representative  provided 
adequate  notification  as  required  by 
paragraph  (c)  of  this  section. 

(e)  Scallop  vessels  fishing  under 
exemptions.  Vessels  fishfag  imder  the 
exemptions  provided  by  §  648.54  (a) 
and/or  (b)(1)  must  notify  the  Regional 
Administrator  by  VTS  notification  or  by 
call-fa  notification  as  follows: 
*        •        •        •        • 

(0  Call-in  for  20-day  blocks.  With  the 
exception  of  vessels  issued  a  valid 


Small  Vessel  category  permit,  vessels 
subject  to  the  spawning  season 
restriction  described  in  §  648.82  must 
notify  the  Regional  Administrator  of  the 
commencement  date  of  their  20-day 
p)eriod  out  of  the  multispecies  fishery 
through  either  the  VTS  system  or  by 
call-in  notification  and  provide  the 
foUowfag  faformation:  Vessel  name  and 
permit  number,  owner  and  caller  name 
and  phone  number,  and  the 
commencement  date  of  the  20-day 
period. 

9.  fa  §648.14,  paragraphs  (a)(19). 
(a)(37).  (a)(40).  (a)(43).  (a)(48).  (a)(50). 
(a){57)  fatitxluctory  text.  (a)(57)(i). 
(a)(86).  (a)(96).  (c)(6).  (c)(7).  (d)(3).  " 
(h)(1).  (h)(9),  (i)(l),  and  (x)(l)(iii)  are 
revised,  paragraphs  (a)(100)  and  (d)(4) 
are  added,  paragraph  (c)(10)  is  removed 
and  paragraph  (r)  is  removed  and 
reserved  as  follows: 

$648.14    Prohibitions. 

(a)  •  •  • 

(19)  Land  or  possess,  after  offloading, 
any  cage  holding  surf  clams  or  ocean 
quahogs  without  a  cage  tag  or  tags 
required  by  §648.75,  unless  the  person 
can  demonstrate  the  inapplicability  of 
the  presumptions  set  forth  in 
§  648.75(h). 

*  •         •         •         • 

(37)  Fish  with,  use,  or  have  available 
for  immediate  use  within  the  area 
described  fa  §  648.80(c)(1),  nets  of  mesh 
size  smaller  that  the  minimum  mesh 
size  specified  in  §  648.80(c)(2),  except  as 
provided  in  §  648.80(c)(3),  (d),  (e),  and 
(i),  or  unless  the  vessel  has  not  been 
issued  a  multispecies  permit  and  fishes 
for  NE  multispecies  exclusively  in  state 
waters. 

*  •        •        •        • 

(40)  Enter,  or  be  fa  the  area  described 
fa  §  648.81(c)(1).  on  a  fishing  vessel, 
except  as  provided  in  §648.81  (c)(2)  and 

(d). 

*  •        •        *        * 

(43)  Violate  any  of  the  provisions  of 
§  648.80  (a)(3)  Small  Mesh  Northern 
Shrimp  Fishery  Exemption  Area,  (a)(4) 
Cultivator  Shoals  Whiting  Fishery 
Exemption  Area;  (a)(5)  Stellwagen 
Bank/Jeffreys  Ledge  (SB/JL)  juvenile 
protection  area;  (a)(8).  Small  Mesh  Area 
1/Small  Mesh  Area  2;  or  (a)(9) 
Nantucket  Shoals  Dogfish  Fishery 
Exemption  Area,  (b)(3)  Exemptions,  or 
(b)(5)  SNE  Monkfish  Fishery  Exemption 
Area.  A  violation  of  any  of  tiiese 
|}aragraphs  is  a  separate  violation. 
»        •        •        *        • 

(48)  Violate  any  provision  of  the  open 
access  permit  restrictions  as  provided  fa 
§648.88. 
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(50)  Violate  any  provision  of  the  state 
waters  winter  flounder  exemption 
program  as  provided  in  §648.80(i). 

(57)  Fish  for,  p>ossess  or  land  per  trip, 
scallops  in  excess  of  400  lb  (181.44  kg) 
or  50  bu  (17.62  hi)  of  in-shell  scallops, 
unless: 

(i)  The  scallops  were  harvested  by  a 
vessel  that  has  been  issued  and  carries 
on  board  a  limited  access  scallop 
permit,  or 
•        •         *         •        • 

(86)  Sell  or  transfer  scup  harvested  in 
or  from  the  EEZ  north  of  SS'IS.S'  N.  lat. 
after  January  1.  1997.  unless  the  vessel 
has  been  issued  a  valid  moratorium 
permit  pursuant  to  §  648.4(a)(6). 

(96)  Enter  or  fish  in  the  Gulf  of  Maine/ 
Georges  Bank  and  Southern  New 
England  Regulated  Mesh  Areas,  except 
as  provided  in  §§  648.80  (a)(2)(iii)  and 
(b)(2)(iii),  and  for  purposes  of  transiting, 
provided  that  all  gear  (other  than 
exempted  gear)  is  stowed  in  accordance 
with  §  648.23(b). 

(100)  Enter,  fail  to  remove  gear  from, 
or  be  in  the  areas  described  in 
§648.81(0(1)  through  §648.81  (h)(1) 
during  the  time  period  specified,  except 
as  provided  in  §648.81  (d).  (f)(2).  (g)(2). 
and  (h)(2). 

(€)••• 

(6)  Fail  to  comply  with  any  provision 
of  the  DAS  notification  program  as 
specified  in  §  648.10. 

(7)  Possess  or  land  per  trip  more  than 
the  possession  limit  specified  under 

§  648.86(a)  and  §  648.82(h)(3).  if  the 
vessel  has  not  been  issued  a  limited 
access  multispecies  permit. 

•  •        •        •        • 

(d)-  •  • 

(3)  Possess  or  land  NE  multispecies 
during  {he  time  period  specified  in 

§  648.88(a)(2). 

(4)  Violate  any  provision  of  the  open 
access  handgear  permit  restrictions  as 
provided  in  §  648.88(a). 

•  •        •         •        » 

(1)  Possess,  or  land  per  trip,  more 
than  400  lb  (181.44  kg)  of  shucked,  or 
50  bu  (17.62  hi)  of  in-shell  scallops  after 
using  up  the  vessel's  annual  DAS 
allocation  or  when  not  participating 
under  the  DAS  program  pursuant  to 
§648.10,  unless  exemptwl  from  DAS 
allocations  as  provided  in  §  648.54. 

•  •        •        •        • 

(9)  Possess  more  than  40  lb  (18.14  kg) 
of  shucked,  or  5  bu  (176.2  1)  of  in  shell 
scallops  or  participate  in  the  DAS 
allocation  program,  while  in  the 


possession  of  trawl  nets  that  have  a 
maximum  sweep  exceeding  144  ft  (43.9 
m),  as  measured  by  the  total  length  of 
the  footrope  that  is  directly  attadied  to 
the  webbing  of  the  net,  except  as 
specified  in  §648.5  l(a)(2)(ii). 
•        •        •        •        • 

(i)*   •  * 

(1)  Possess,  or  land  per  trip,  more 
than  400  lb  (181.44  kg)  of  shucked  or  50 
bu  (17.62  hi)  of  in-shell  scallops. 


(r)  [Reserved] 
***** 

(x)*  •  • 
(1)*   *  * 

(iii)  Surf  clams  or  ocean  quahogs 
foimd  in  cages  without  a  vadid  state  tag 
are  deemed  to  have  been  harvested  in 
the  EEZ  and  to  be  part  of  an  individual's 
allocation,  unless  such  individual 
demonstrates  that  he/she  has 
surrendered  his/her  surf  clam  and  ocean 
quahog  vessel  permit  issued  under 
§  648.4  and  has  conducted  fishing 
operations  exclusively  within  waters 
under  the  jurisdiction  of  any  state.  Surf 
clams  and  ocean  quahogs  in  cages  with 
a  Federal  tag  or  tags,  issued  and  still 
valid  pursuant  to  this  section,  affixed 
thereto  are  deemed  to  have  been 
harvested  by  the  individual  allocation 
holder  to  whom  the  tags  were  issued  or 
transferred  under  §  648.(70)  or 
§  648.75(b). 
***** 

10.  In  §  648.15,  paragraph  (c)  is  added 
to  read  as  follows: 

f64&l5    FadlHationofMiforoanMnt 
***** 

(c)  Radio  hails.  Permit  holders,  while 
imderway,  must  be  alert  for 
communication  conveying  enforcement 
instructions  and  immediately  answer 
via  VHF-FM  radio,  channel  16.  when 
hailed  by  an  authorized  officer.  Vessels 
not  required  to  have  VHF-FM  radios  by 
the  Goast  Guard  are  exempt  from  this 
requirement. 

11.  In  §648.23,  paragraphs  (b)(3)(ii) 
and  (bH4)  are  revised  to  read  as  follows: 

1648^    Qmt  RMtrtetlons. 

(b)*  •  • 
(3)*  •  • 

(ii)  The  towing  wires  are  detached 
from  the  net:  and 

***** 

(4)  Other  methods  of  stowage.  Any 
other  method  of  stowage  authorized  in 
writing  by  therRegional  Administrator 
and  subsequently  pubhshed  in  the 
Federal  Register. 


12.  hi  §648.51,  paragraph  (e) 
introductory  text  is  revised  to  read  as 
follows: 

1648.51    Qear  and  crew  rMtrlctions. 
***** 

(e)  Small  dredge  program  restrictions. 
Any  vessel  owner  whose  vessel  is 
assigned  to  either  the  part-time  or 
occasional  category  may  request,  in  the 
appUcation  for  the  vessel's  annual 
permit,  to  be  placed  in  one  category 
higher.  Vessel  owners  making  such 
request  will  be  placed  in  the  appropriate 
category  for  the  entire  year,  if  diey  agree 
to  comply  with  the  following 
restrictions,  in  addition  to  and 
notwithstanding  other  restrictions  of 
this  part,  when  fishing  under  the  DAS 
program  described  in  §  648.53,  or  in 
possession  of  more  than  400  lb  (181.44 
kg)  of  shucked,  or  50  bu  (17.62  hi)  of  in- 
shell  scallops: 
***** 

13.  hi  §  648.52,  the  heading  and 
paragraph  (a)  is  revised  to  read  as 
follows: 

S  648.52    Possession  limit*. 

(a)  Owners  or  operators  of  vessels 
with  a  limited  access  scallop  permit  that 
have  declared  out  of  the  DAS  program 
as  specified  in  §658.10,  or  have  used  up 
their  DAS  allocations,  and  vessels 
possessing  a  General  scallop  permit, 
imless  exempted  under  the  state  waters 
exemption  program  described  under 
§  648.54,  are  prohibited  bom  possession 
or  landing  per  trip  more  than  400  lb 
(181.44  kg)  of  shucked,  or  50  bu  (1^.62 
hi)  of  in-shell  scallops,  with  not  more 
than  one  scallop  trip  allowable  in  any 
calendar  day. 
***** 

14.  In  §  648.53,  paragraphs  (a)  and  (b) 
introductory  text  are  revised  to  read  as 
follows: 

1648.53    DASallocMtons. 

(a)  Assignment  to  DAS  categories.  For 
each  fishing  year,  each  vessel  issued  A 
limited  access  scallop  permit  shall  be 
assigned  to  the  DAS  category  (full-time, 
part-time,  or  occasional)  it  was  assigned 
to  in  the  proceeding  year.  Limited 
access  scallop  permits  will  indicate 
which  category  the  vessel  is  assigned  to. 
Vessels  are  prohibited  from  fishing  for, 
landing  per  trip,  or  possessing  more 
than  400  lb  (181.44  kg)  of  shucked,  or 
50  bu  (17.62  hi)  of  in-shell  scallops  once 
their  allocated  number  of  DAS,  as 
specified  under  paragraph  (b)  of  this 
section,  are  used  up. 

(b)  DAS  allocations.  Each  vessel 
qualifying  for  one  of  the  three  categories 
specified  in  paragraph  (a)  of  this  section 
shall  be  allocated,  aimually,  the 
maximum  number  of  DAS  it  may 


participate  in  the  limited  access  scallop 
fishery,  according  to  its  category.  A 
vessel  whose  owner/operator  has 
declared  it  out  of  the  scallop  fishery, 
pursuant  to  the  provisions  of  §  648.10. 
or  has  used  up  its  allocated  DAS  may 
leave  port  without  being  assessed  a 
DAS.  as  long  as  it  does  not  possess  or 
land  more  than  400  lb  (181.44  kg)  of 
shucked  or  50  bu  (17.62  hi)  of  in-shell 
scallops  and  complies  with  the  other 
requirements  of  this  part.  The  annual 
allocations  of  DAS  for  each  category  of 
vessel  for  the  fishing  years  indicated  are 
as  follows: 
***** 

15.  hi  §648.54,  paragraphs  (a),  (b)(1). 
and  (c)  are  revised  to  read  as  follows: 

f  648.54    Stats  waters  exemptlofi. 

(a)  DAS  exemption.  Any  vessel  issued 
a  limited  access  scallop  permit  is 
exempt  from  the  DAS  requirements 
specified  in  §  648.53(b)  while  fishing 
exclusively  landward  of  the  outer 
boundary  of  a  state's  waters,  provided 
the  vessel  complies  with  paragraphs  (c) 
through  (f)  of  this  section. 

(b)  Gear  restriction  exemption — (1) 
Limited  access  permits.  Any  vessel 
issued  a  limited  access  scallop  permit 
that  is  exempt  from  the  DAS 
requirements  of  §  648.53(b)  under 
paragraph  (a)  of  this  section  is  also 
exempt  from  the  gear  restrictions 
specified  in  §  648.51  (a),  (b).  (e)(1)  and 
(e)(2)  while  fishing  exclusively 
landward  of  the  outer  boundary  of  the 
waters  of  a  state  that  has  been  deemed 
by  the  Regional  Administrator  under 
paragraph  (b)(3)  of  this  section  to  have 
a  scallop  fishery  and  a  scallop 
conservation  program  that  does  not 
jeopardize  the  fishing  mortality/effort 
reduction  objectives  of  the  Scallop  FMP, 
provided  the  vessel  complies  with 
paragraphs  (c)  through  (0  of  this  section. 
***** 

(c)  Notification  requirements.  Vessels 
fishing  under  the  exemptions  provided 
by  paragraph(s)  (a)  and/or  (b)(1)  of  this 
section  must  notify  the  Regional 
Administrator  in  accordance  with  the 
provisions  of  §  648.10(e). 
***** 

16.  In  §648.73.  paragraphs  (a)(1) 
through  (a)(3)  are  revised  to  read  as 
follows: 

1648.73    Closed  Areas. 

(a)*   •   * 

(1)  Boston  Foul  Ground.  The  waste 
disposal  site  known  as  the  "Boston  Foul 
Ground"  and  located  at  42°2'36"  N.  lat., 
70»35'00"  W.  long.,  with  a  radius  of  1 
nm  in  every  direction  from  that  point. 

(2)  New  York  Bight.  The  polluted  area 
and  waste  disposal  site  known  as  the 


"New  York  Bight  Closure"  and  located 
at  40"'25'04"  N.  lat..  73''42'38"  W.  long., 
and  with  a  radius  of  6  nm  in  every 
direction  from  that  point,  extending 
further  northwestward,  westward  and 
southwestward  between  a  line  from  a 
point  on  the  arc  at  40°3'00"  N.  lat., 
73»43'38"  W.  long.,  directly  northward 
toward  Atlantic  Beach  Light  in  New 
York  to  the  limit  of  the  state  territorial 
waters  of  New  York;  and  a  line  from  the 
point  on  the  arc  at  40''19'48  "  N.  lat.. 
73<'45'42"  W.  long,  to  a  point  at  the  Hmit 
of  the  state  territorial  waters  of  New 
Jersey  at  40''14'00"  N.  lat..  73°55'42"  W. 
long. 

(3)  106  Dumpsite.  The  toxic  industrial 
dump  site  known  as  the  "106 
Dumpsite"  and  located  between 
38''40'00"  N.  lat.  and  39°00'00"  N.  lat.. 
and  73*'55'42"  W.  long. 
•        *  ■      *        *        • 

17.  In  §648.80,  the  introductory 
paragraph,  paragraphs  (a)(2)(iii), 
(a)(3)(iii),  (a)(5)  introductory  text. 
(a)(7)(iv)  introductory  text.  (a)(7)(iv)(D). 
(b)(2)(iii).  (b)(3)(i),  (c)(1),  and  (c)(2)(i)  are 
revised  to  read  as  follows. 


§648.80    Regulated  mesh  areas  and 
rsstrtctlons  on  gear  and  methods  of  fishing. 

All  vessels  must  comply  with  the 
following  minimum  mesh  size,  gear  and 
methods  of  fishing  requirements,  unless 
otherwise  exempted  or  prohibited. 

(a)  *  *  * 

(2)*  •  * 

(iii)  Other  restrictions  and 
exemptions.  The  minimiim  size  for  any 
trawl  net,  gillnet.  Scottish  seine, 
midwater  trawl,  or  purse  seine  on  a 
vessel  or  used  by  a  vessel  when  fishing 
in  the  GOM/GB  Regulated  Mesh  Area 
while  not  under  the  NE  multispecies 
DAS  program  but  when  under  one  of  the 
exceptions  specified  in  paragraphs 
(a)(3),  (a)(4).  (a)(6).  (a)(8).  (a)(9).  (d).  (e), 
(h),  and  (i)  of  this  section,  is  set  forth  in 
the  respective  paragraph  specifying  the 
exemption.  Vessels  that  are  not  fishing 
under  one  of  these  exemptions,  with 
exempted  gear  (as  defined  under  this 
part),  under  the  scallop  state  waters 
exemption  specified  in  §  648.54.  under 
a  NE  multisf)ecies  DAS.  or  under  a  NE 
multispecies  open  access  Charter/Party 
or  a  Handgear  permit,  are  prohibited 
from  fishing  in  the  GOM/GB  Regulated 
Mesh  Area. 
***** 

(3)*    *   • 

(iii)  Time  restrictions.  A  vessel  may 
only  fish  under  this  exemption  during 
the  northern  shrimp  season,  as 
established  by  the  Commission  and 
announced  in  the  Commission's  letter  to 
participants. 


(5)  Stellwagen  Bank/Jeffreys  Ledge 
(SB/fL)  Juvenile  Protection  Area.  Except 
as  provided  in  paragraphs  (a)(3),  (d),  (e), 
and  (h)  of  this  section,  the  minimum 
mesh  size  for  any  trawl  net.  Scottish 
seine,  purse  seine,  or  midwater  trawl  in 
use,  or  available  for  immediate  use  as 
described  in  §  648.23(b),  by  a  vessel 
fishing  in  the  following  area  is  6-inch 
(15.24  cm)  square  mesh  in  the  last  50 
bars  of  the  codend  and  extension  piece 
for  vessels  45  ft  (13.7  m)  in  length  and 
less  and  the  last  100  bars  of  the  codend 
and  extension  piece  for  vessels  greater 
than  45  ft  (13.7  m)  in  length. 

***** 

(7)*    *   * 

(iv)  Bycatch  in  exempted  fisheries 
authorized  under  this  paragraph  (a)(7) 
are  subject,  at  minimum,  to  the 
following  restrictions: 

***** 

(D)  A  limit  on  the  possession  of  skate 
or  skate  parts  in  the  Southern  New 
England  regulated  mesh  area  described 
in  paragraph  (b)  of  this  section  of  10 
percent,  by  weight,  of  all  other  species 
on  board. 
***** 

(b)*  •  • 

(2)  *  *  • 

(iii)  Other  restrictions  and 
exemptions.  The  minimum  mesh  size 
for  any  trawl  net,  gillnet,  Scottish  seine, 
midwater  trawl,  or  purse  seine  in  use  or 
available  for  immediate  use.  as 
described  in  §  648.23(b),  by  a  vessel 
when  not  fishing  under  the  NE 
multispecies  DAS  program  and  when 
fishing  in  the  SNE  Regulated  Mesh  Area 
is  specified  under  the  exemptions  set 
forth  in  paragraphs  (b)(3),  (b)(5),  (c),  (e). 
(h),  and  (i)  of  this  section.  Vessels  that 
are  not  fishing  under  one  of  these 
exemptions,  with  exempted  gear  (as 
defined  under  this  part),  or  under  the 
scallop  state  waters  exemption  specified 
in  §  648.54,  under  a  NE  multispecies 
DAS,  or  under  a  NE  Multispecies  open 
access  Charter/Party  or  Handgear 
permit,  are  prohibited  from  fishing  in 
the  SNE  Regulated  Mesh  Area. 
***** 

(3)  Exemptions — (i)  Species 
exemptions.  Vessels  subject  to  the 
minimum  mesh  size  restrictions 
specified  in  paragraph  (b)(2)  of  this 
section  may  fish  for.  harvest,  possess,  or 
land  butteifish,  dogfish  (trawl  only), 
herring,  mackerel,  ocean  pout,  scup, 
shrimp,  squid,  summer  flounder,  silver 
hake,  and  weakfish  with  nets  of  a  mesh 
size  smaller  than  the  minimum  size 
specified  in  the  SNE  Regulated  Mesh 
Area,  provided  such  vessels  comply 
with  the  requirements  specified  in 
paragraph  (b)(3)(ii)  of  this  section. 
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(1)  Mid-Atlantic  regulated  mesh  area. 
(1)  Area  definition.  The  Mid- Atlantic 
Regulated  Mesh  Area  is  that  area 
bounded  on  the  east  by  a  line  running 
from  the  Rhode  Island  shoreline  at 
41°18.2'  N.  lat.  and  71"51.5'  W.  long. 
(Watch  Hill.  RI)  southwesterly  through 
Fishers  Island.  NY.  to  Race  Point. 
Fishers  Island,  NY.  and  from  Race  Point. 
Fishers  Island.  NY.  southeasterly  to  the 
intersection  of  the  3-nautical  mile  Une 
east  of  Montauk  Point,  southwesterly 
along  the  3-nautical  mile  line  to  the 
intersection  of  72''30'  W.  long,  and 
south  along  that  line  to  the  intersection 
of  the  outer  boundary  of  the  EEZ. 

(2)  Gear  restrictions — (i)  Minimum 
mesh  size.  Except  as  provided  in 
paragraph  (i)  of  this  section,  and  unless 
otherwise  restricted  under  paragraph 
(c)(2)(ii)  of  this  section,  the  minimum 
mesh  size  for  any  trawl  net,  sink  gillnet, 
Scottish  seine,  purse  seine,  or  midwater 
trawl  in  use  or  available  for  immediate 
use,  as  described  in  §  648.23(b).  by  a 
vessel  fishing  under  a  DAS  in  the  NE 
multispecies  DAS  program  in  the  MA 
Regulated  Mesh  Area  shall  be  that 
specified  by  §  648.104(a).  This 
restriction  does  not  apply  to  vessels  that 
have  not  been  issued  a  NE  multispecies 
permit  and  that  are  fishing  exclusively 
in  state  waters. 
•        •        •        •        • 

18.  In  §648.82.  paragraphs  (b)(l)(ii), 
(b)(2)(ii),  (b)(4)(i)  introductorv  text, 
(b)(4)(ii),  (b)(6)(i),  (d)(2j(i)  introductory 
text,  and  (g)  are  revised  to  read  as 
follows: 

f  848.82    Effort-control  program  for  limitad 


(b)*   •   • 

(1)*   •  * 

(ii)  Initial  assignment.  Any  vessel 
issued  a  valid  limited  access 
multispecies  Individual  DAS  permit  as 
of  July  1.  1996,  except  those  that  have 
been  issued  a  gillnet  permit,  shall  be 
initially  assigned  to  the  Individual  DAS 
category. 

(j2)'   *   • 

(ii)  Initial  assignment.  Any  vessel 
issued  a  valid  Fleet  DAS  permit,  Gilhiet 
permit,  Umited  access  Hook-Gear 
permit,  or  a  vessel  issued  a  Less  than  or 
equal  to  45  ft  (13.7  m)  permit  that  is 
larger  than  20  ft  (6.1  m)  in  length  as 
determined  by  its  most  recent  permit 
application,  as  of  July  1, 1996,  shall  be 
initially  assigned  to  the  Fleet  DAS 
category. 

(4)  Hook-Gear  category— {i)  DAS 
allocation.  Any  vessel  issued  a  valid 
limited  access  multispecies  Hook-Gear 
permit  shall  be  allocated  116  DAS  (139 


DAS  multipUed  by  the  proration  factor 
of  0.833)  for  the  1996  fishing  year  and 
88  DAS  for  the  1997  fishing  year  and 
beyond.  A  vessel  fishing  under  this 
category  in  the  DAS  program  must  meet 
or  comply  with  the  following  while 
fishing  for,  in  possession  of.  or  landing 
regulated  species: 
•        •        •        •        • 

(ii)  Initial  assignment.  No  vessel  shall 
be  initially  assigned  to  the  Hook-Gear 
category.  Any  vessel  that  meets  the 
qualifications  specified  in 
§  648.4(a)(l)(i)  may  apply  for  and  obtain 
a  permit  to  fish  under  this  category. 

(6)  Large  Mesh  Individual  DAS 
category— ii)  DAS  allocation.  A  vessel 
fishing  under  the  Large  Mesh  Individual 
DAS  category  shall  be  allocated  a  DAS 
increase  of  12  percent  in  year  1  and  36 
percent  in  year  2  and  beyond  over  the 
DAS  allocations  specified  in  paragraph 
(b)(l)(i)  of  this  section  (this  includes  the 
proration  factor  for  1996).  To  be  eligible 
to  fish  under  the  Large  Mesh  Individual 
DAS  category,  a  vessel,  while  fishing 
under  this  category,  must  fish  with 
gillnet  gear  with  a  minimum  size  of  7- 
inch  (17.78  cm)  diamond  mesh  or  with 
trawl  gear  with  a  minimum  mesh  size  of 
8-inch  (20.32  cm)  diamond  mesh,  for 
the  entire  year,  as  described  under 
§648.80(a)(2)(ii),  (b)(2)(ii),  and  (c)(2)(ii). 

•  *         •         •         » 

(d)*   •  • 

(2)  Appeal  of  DAS  aIlocaUon—{\) 
Initial  allocations  of  individual  DAS  to 
those  vessels  authorized  to  appeal  under 
paragraph  (c)  of  this  section  may  be 
appealed  to  the  Regional  Administrator 
if  a  request  to  appeal  is  received  by  the 
Regional  Administrator  no  later  than 
August  31,  1996.  or  30  days  after  the 
initial  allocation  is  made,  whichever  is 
later.  Any  such  appeal  must  be  in 
writing  and  be  based  on  one  or  more  of 
the  following  grounds: 

•  •        •         •         , 

(g)  Spawning  season  restrictions.  A 
vessel  issued  a  vaHd  Small  Vessel 
permit  under  paragraph  (b)(3)  of  this 
section  may  not  fish  for,  possess,  or  land 
regulated  species  from  March  1  through 
March  20  of  each  year.  Any  other  vessel 
issued  a  limited  access  multispecies 
permit  must  declare  out  and  be  out  of 
the  regulated  NE  multispecies  fishery 
for  a  20-day  period  between  March  1 
and  May  31  of  each  calendar  year  using 
the  notification  requirements  specified 
in  §  648.10.  If  a  vessel  owner  has  not 
declared  and  been  out  for  a  20-day 
period  between  March  1  and  May  31  of 
each  calendar  year  on  or  before  May  12 
of  each  year,  the  vessel  is  prohibited 
from  fishing  for,  possessing  or  landing 
any  regulated  species  dining  the  period 


May  12  through  May  31.  inclusive.  If  a 
vessel  has  taken  a  spawning  season  20- 
day  block  out  of  the  NE  multispecies 
fishery  during  May  1996,  it  shall  not  be 
required  to  take  a  20-day  block  out  of 
the  multispecies  fishery  in  1997. 
Beginning  January  1. 1998,  any  such 
vessel  must  comply  with  the  spawning 
season  restriction  as  specified  in  this 
part. 
•        •        •        •        * 

19.  In  §  648.86.  paragraph  (a)(2)(iii)  is 
revised,  paragraph  (b)  is  removed,  and 
paragraph  (c)  redesignated  as  paragraph 
(b)  to  read  as  follows. 

$M8.8«    PosMssion  restrictions. 

(a)*  *  • 

(2)*  •  * 

(iii)  From  July  1  through  December 
31,  scallop  dredge  vessels  or  persons 
owning  or  operating  a  scallop  dredge 
vessel  that  is  fishing  under  a  scallop 
DAS  allocated  under  §  648.53  may  land 
or  possess  on  board  up  to  300  lb  (136.1 
kg)  of  haddock  provided  that  the  vessel 
has  at  least  one  standard  tote  on  board. 
This  restriction  does  not  apply  to 
vessels  issued  NE  multispecies 
Combination  Vessel  permits  that  are 
fishing  imder  a  multispecies  DAS. 
Haddock  on  board  a  vessel  subject  to 
this  possession  limit  must  be  separated 
from  other  species  of  fish  and  stored  so 
as  to  be  readily  available  for  inspection. 

20.  In  §648.90,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

S  648.90    Framswork  specifications. 

(a)*   •   ' 

(3)  The  NEFMC  shall  review  the 
recommended  target  TACs  and  all  of  the 
options  developed  by  the  MSMC  and 
other  relevant  information,  consider 
public  comment,  and  develop  a 
recommendation  to  meet  the  NE 
Multispecies  FMP  objective  that  is 
consistent  with  the  other  appUcable 
law.  If  the  NEFMC  does  not  submit  a 
recommendation  that  meets  the  NE 
Multispecies  FMP  objectives  and  is 
consistent  with  other  applicable  law, 
the  Regional  Administrator  may  adopt 
any  option  developed  by  the  MSMC. 
unless  rejected  by  the  NEFMC,  as 
specified  in  paragraph  (a)(6)  of  this 
section,  provided  the  option  meets  the 
NE  Multispecies  FMP  objective  and  is 
consistent  with  other  applicable  law. 

21.  In  §648.100,  parapaph  (b)(8)  is 
revised  to  read  as  follows: 

$648,100    Catch  quotas  and  other 
restrictions. 

***** 

(b)*  •   • 

(8)  Adjustments  to  the  exempted  area 
boundary  and  season  specified  in 
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§  648.104(b)(1)  by  30-minute  intervals  of 
latitude  and  longitude  and  2-week 
intervals,  respectively,  based  on  data 
specified  in  paragraph  (a)  of  this  section 
to  prevent  discarding  of  sublegal  sized 
summer  flounder  in  excess  of  10 
percent,  by  weight. 

22.  In  §  648.106,  the  introductory  text 
is  revised  tcf  read  as  follows: 

§  648.1 06    Sea  Turtle  conservation. 

This  section  will  be  suspended  during 
the  effectiveness  of  any  temporary 
regulations  issued  to  regulate  incidental 
take  of  sea  turtles  in  the  summer 
flounder  fishery  under  authority  of  the 
ESA  under  parts  217,  222,  227  of  this 
title.  Such  suspensions  and  temporary 
regulations  will  be  issued  by 
publication  in  the  Federal  Register  and 
will  be  effective  for  a  specified  period 
of  time,  not  to  exceed  1  year. 


PART  648— (NOMENCLATURE 
CHANGE] 

23.  In  part  648.  all  references  to 
"Regional  Director"  are  revised  to  read 
"Regional  Administrator." 

IFR  Doc.  97-7714  Filed  3-24-97;  4:^2  pml 
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50  CFR  Part  622 

[Docket  No.  060807218-6244-02;  I.D. 
032097F] 

Fistteries  of  the  Caribbean,  Gulf  of 
Mexico,  and  Soutti  Atlantic;  Reef  Fish 
Rshery  of  the  Gulf  of  Mexico;  Closure 
of  the  Commercial  Red  Snapper 
Component 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closiire. 

summary:  NMFS  closes  the  commercial 
fishery  for  red  snapper  in  the  exclusive 
economic  zone  (EEZ)  of  the  Gulf  of 
Mexico.  NMFS  has  projected  that  the 
initial  portion  of  the  annual  commercial 
quota  for  red  snapper  will  be  reached  on 
March  25. 1997.  This  closure  is 
necessary  to  protect  the  red  snapper 
resource. 

EFFECTIVE  DATE:  Closure  is  effective 
12:01  a.m.,  local  time.  March  26. 1997. 
through  September  14. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  Sadler,  813-570-5305. 
SUPPlfMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  Fishery 


Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
and  is  implemented  through  regulations 
at  50  CFR  part  622  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Those  regulations  set  the  commercial 
quota  for  red  snapper  in  the  Gulf  of 
Mexico  at  4.65  million  lb  (m  lb)  (2.11 
million  kg  (m  kg))  for  the  current  fishing 
year,  January  1  through  December  31, 
1997.  The  1997  commercial  quota  is 
spht  between  two  seasons,  the  first 
beginning  on  February  1  with  a  quota  of 
3.06  m  lb  (1.39  m  kg)  and  the  second 
beginning  on  September  15  with  a  quota 
equal  to  the  unharvested  balance  of  the 
annual  commercial  quota. 

Under  50  CFR  622.43(a),  NMFS  is 
required  to  close  the  commercial  fishery 
for  a  species  or  species  group  when  the 
quota  for  that  species  or  species  group 
is  reached,  or  is  projected  to  be  reached, 
by  publishing  notification  to  that  effect 
in  the  Federal  Register.  Based  on 
current  statistics.  NMFS  has  projected 
that  the  available  commercial  quota  of 
3.06  m  lb  (1.39  m  kg)  for  red  snapper 
will  be  reached  on  March  25, 1997. 
Accordingly,  the  commercial  fishery  in 
the  EEZ  in  the  Gulf  of  Mexico  for  red 
snapper  is  closed  effective  12:01  a.m., 
local  time,  March  26,  1997,  through 
September  14, 1997.  The  operator  of  a 
vessel  with  a  valid  reef  fish  permit 
having  red  snapper  on  board  must  land 
and  sell  such  red  snapper  prior  to  12:01 
a.m.,  local  time,  March  26,  1997. 

During  the  closure,  the  bag  limit 
applies  to  all  harvests  of  red  snapper  in 
or  from  the  EEZ  in  the  Gulf  of  Mexico. 
The  daily  bag  limit  for  red  snapper  is 
five  per  person.  From  12:01  a.m.,  local 
time,  March  26. 1997,  through 
September  14, 1997,  the  sale  or 
purchase  of  red  snapp>er  taken  from  the 
EEZ  is  prohibited.  This  prohibition  does 
not  apply  to  sale  or  purchase  of  red 
snapper  that  were  harvested,  landed 
ashore,  and  sold  prior  to  12:01  a.m., 
local  time,  March  26, 1997,  and  were 
held  in  cold  storage  by  a  dealer  or 
processor. 

ClassificatiiHi 

This  action  is  taken  under  50  CFR 
622.43(a)  and  is  exempt  from  review 
under  E.0. 12866. 

Authoritir.  16  U.S.C  1801  et  seq. 
Dated:  March  20, 1997. 
Bmoe  Moiehaed, 

Acting  Director,  Office  of  sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc  97-7716  Filed  3-21-97;  4:50  pml 
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50  CFR  Part  679 

[Docket  No.  961107312-^7021-02;  I.D. 
032097A] 

Rsheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Yellowfin  Sole  by 
Vessels  Using  Trawl  Gear  in  Bering 
Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Closure. 

summary:  NMFS  is  closing  directed 
fishing  for  yellowfin  sole  by  vessels 
using  trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  first  seasonal 
app>ortionment  of  the  1997  Pacific 
halibut  bycatch  allowance  specified  for 
the  trawl  yellowfin  sole  fishery 
categor> . 

EFFECr/E  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t.),  March  22, 1997,  through 
1200  hrs,  A.Lt..  April  1. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Furuness.  907-586-7228. 

SUPPI.EIKNTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  first  seasonal  apportionment  of 
the  1997  haUbut  bycatch  allowance 
specified  for  the  trawl  yellowfin  sole 
fishery  in  the  BSAI,  which  is  defined  at 
§679.21(e){3)(iv)(B)(l),  was  established 
by  the  Final  1997  Harvest  Specifications 
of  Groundfish  for  the  BSAI  (62  FR  7168. 
February  18, 1997)  as  210  mt. 

hi  accordance  with  S679.21(e)(7)(iv). 
the  Administrator,  Alaska  Region, 
NMFS,  has  determined  that  the  first 
seasonal  apportionment  of  the  1997 
halibut  bycatch  allowance  specified  for 
the  trawl  yellowfin  sole  fishery  in  the 
BSAI  has  been  caught.  Consequently, 
NMFS  is  prohibiting  directed  fishing  for 
yellowfin  sole  by  vessels  using  trawl     - 
gear  in  the  BSAI. 

Maximum  retainable  bycatch  amounts 
for  appUcable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (Q. 
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Classification 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.C  1801  etseq. 
Dated:  March  20. 1997. 
Bruce  Mordiead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-7715  Filed  3-21-97;  4:50  pm] 
iUJNGCOOC  3S10-22-F 

so  CFR  Part  679 

[Docket  No.  961107312-7021-02;  I.D. 
032497A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Ocean  Perch 
In  ttie  Central  Aleutian  District  of  the 
Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACnON:  Closure. 
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SUftMMARY:  NMFS  is  closing  directed 
fishing  for  Pacific  ocean  perch  in  the 
Central  Aleutian  District  of  the  Bering 
Sea  and  Aleutian  Islands  management 


area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  1997  total 
allowahle  catch  (TAC)  of  Pacific  ocean 
perch  in  this  area. 

EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t.).  March  24, 1997.  until  2400 
hrs.  A.l.t.,  December  31, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fisherv  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  TAC  of  Pacific  ocean  perch  for 
the  Central  Aleutian  District  was 
established  by  the  Final  1997  Harvest 
Specifications  of  Groundfish  for  the 
BSAI  (62  FR  7168,  February  18, 1997)  as 
3,170  metric  tons  (mt).  See 
§679.20(c)(3)(iii). 

In  accordance  with  §679.20  (d)(l)(i), 
the  Administrator,  Alaska  Region, 


NMFS  (Regional  Administrator),  has 
determined  that  the  TAC  of  Pacific 
ocean  perch  specified  for  the  Central 
Aleutian  District  will  soon  be  reached. 
Therefore,  the  Regional  Administrator  is 
estabUshing  a  directed  fishing 
allowance  of  2,170  mt,  and  is  setting 
aside  the  remaining  1,000  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with- 
§  679.20(d)(l)(iii).  the  Regional 
Administi-ator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  ocean  perch 
in  the  Central  Aleutian  District. 

Maximum  retainable  bycatch  amounts 
for  appUcable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

Classification 

This  action  is  required  by  §679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  March  24,  1997. 
Bruce  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-7821  Filed  3-24-97;  4:22  pml 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pMic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maiang  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1651 

Death  Benefits 

AGENCY:  Federal  Retirement  Thrift 
Investment  Board. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  proposed 
regulations  governing  death  benefit 
payments  from  the  Thrift  Savings  Plan 
(TSP).  These  proposed  regulations  set 
forth  the  Board's  policies  and 
procedures  for  processing  death  benefit 
claims  and  death  benefit  payments 
under  5  U.S.C.  8433(e)  and  8424(d). 

DATES:  Comments  must  be  received  on 
or  before  May  27, 1997. 

ADDRESSES:  Comments  may  be  sent  to 
John  J.  O'Meara.  Federal  Retirement 
Thrift  Investment  Board,  1250  H  Street, 
N.W.,  Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  O'Meara  (202)  942-1660. 

SUPPLEMENTARY  INFORMATION:  The  Board 
administers  the  TSP  which  was 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986 
(FERSA),  Pub.  L.  99-335, 100  Stat.  514. 
The  provisions  governing  the  TSP  are 
codified  primarily  in  subchapters  m  and 
Vn  of  Chapter  84  of  Title  5.  United 
States  Code  (1994).  The  TSP  is  a  tax- 
deferred  retirement  savings  plan  for 
Federal  employees  that  is  similar  to 
cash  or  deferred  arrangements 
established  under  section  401(k)  of  the 
Internal  Revenue  Code.  Siuns  in  a 
participant's  TSP  account  are  held  in 
trust  for  that  participant.  5  U.S.C 
8437(g). 

The  disbursement  of  death  benefits 
frt)m  the  TSP  is  governed  by  the 
provisions  of  5  U.S.C.  8433(e)  and 
8424(d).  Under  section  8433(e),  if  a  TSP 
participant  dies  before  he  or  she  has 
completed  a  withdrawal  election,  the 
account  is  to  be  disbursed  in  accordance 


with  the  order  of  precedence  set  forth  at 
section  8424(d). 

These  proposed  regulations  set  forth 
the  Board's  policies  and  procediu«s  for 
processing  death  benefit  claims  and 
death  benefit  payments  under.5  U.S.C. 
8433(e)  and  8424(d). 

Section  by  Section  Analysis 

Section  1651.1  contains  definitions  of 
terms  throughout  these  regulations.  In 
particular,  the  Board  invites  coniments 
concerning  the  Board's  proposed 
definition  for  "domicile."  A 
participant's  domicile  is  important  for  a 
determination  of  beneficiary  imder 
§  1651.5  and  §  1651.9.  Normally,  the 
Board  would  look  to  the  participant's 
address  at  the  time  of  death  to  identify 
the  participant's  domicile;  however,  this 
practice  presents  problems  in  the  case  of 
participants  who  are  living  overseas.  In 
order  to  permit  the  Board  to  look  to  the 
law  of  the  United  States  in  all  cases,  the 
Board  proposes  to  use  the  state  in  which 
the  participant  is  liable  for  state  income 
taxes.  This  information  should  be 
generally  available  from  the 
participant's  agency. 

Section  1651. 2(aj  sets  forth  the  order 
of  precedence  as  foimd  in  5  U.S.C. 
8424(d).  Under  the  statutory  order  of 
precedence,  payment  is  made  first  to  the 
beneficiary  or  beneficiaries  designated 
by  Ihe  participant  on  a  properly 
completed  and  filed  designation  of 
beneficiary  form.  Form  TSP-3, 
Designation  of  Beneficiary,  has  been 
developed  by  the  Board  for  that 
purpose.  If  the  participant  has  elected  to 
withdraw  his  or  her  account  in  the  form 
of  certain  types  of  aimuities  (discussed 
below),  the  designation  of  beneficiary  or 
beneficiaries  made  on  Form  TSP-ll-B, 
Beneficiary  Designation  for  a  TSP 
Annuity,  will  supersede  the  statutory 
order  of  precedence.  If  the  participant 
does  not  designate  a  beneficiary, 
payment  will  be  made  as  provided  by 
the  remainder  of  5  U.S.C.  8424(d).  Each 
statutory  category  of  potential 
beneficiaries  is  addressed  in  a  separate 
section  of  these  regulations. 

Section  1651.2(b)  addresses  the 
payment  of  a  death  benefit  after  the 
participant  has  completed  a  withdrawal 
election.  Different  rules  apply 
depending  on  the  type  of  withdrawal 
election  and,  if  appUcable,  the  type  of 
annuity  chosen.  Paragraph  (b)(1) 
addresses  the  situation  in  which  the 
participant  dies  after  having  completed 
an  election  to  withdraw  his  or  her 


account  in  the  form  of  a  single  payment 
or  monthly  payments  but  before 
payment  has  been  made.  The  account 
will  be  paid  in  accordance  with  the 
statutory  order  of  precedence,  because 
the  election  made  by  the  participant 
provides  no  indication  of  his  or  her 
intended  beneficiaries. 

Paragraphs  (b)(2)  through  (b)(6) 
address  situations  in  which  the 
participant  dies  after  having  completed 
an  election  to  withdraw  his  or  her 
account  in  the  form  of  certain  types  of 
annuities  but  before  the  annuity  has 
been  purchased.  Under  paragraph  (b)(2), 
if  the  participant  dies  after  having 
completed  an  election  to  withdraw  his 
or  her  account  in  the  form  of  a  joint  life 
annuity  but  before  the  annuity  has  been 
purchased,  the  account  will  be  paid  as 
a  single  payment  to  the  joint  life 
annuitant.  In  this  situation,  the 
participant's  election  makes  it  clear  that 
the  joint  annuitant  should  be  the 
beneficiary  upon  the  participant's  death. 

Under  paragraph  (b)(3),  if  both  the 
participant  and  the  joint  annuitant  die 
after  the  participant  has  completed  an 
election  to  withdraw  his  or  her  account 
in  the  fonn  of  a  joint  life  annuity  but 
before  the  annuity  has  been  purchased, 
and  the  annuity  election  included  a 
cash  refund,  the  account  will  be  paid 
proportionally  to  the  beneficiary  or 
beneficiaries  designated  on  Form  TSP- 
ll-B,  Beneficiary  Designation  for  a  TSP 
Annuity.  This  result  gives  effect  to  the 
participant's  wishes  as  reflected  by  his 
or  her  annuity  election.  If  the  annuity 
election  did  not  include  a  cash  refund, 
under  paragraph  (b)(4),  the  account  will 
be  paid  in  accordance  with  the  statutory 
order  of  precedence. 

Similarly,  under  paragraph  (b)(5),  if  a 
participant  dies  after  having  completed 
an  election  to  withdraw  his  or  her 
account  in  the  form  of  a  single  life 
annuity  that  includes  either  a  cash 
refund  or  10-year  certain  feature,  but 
before  the  annuity  has  been  purchased, 
the  account  will  be  paid  proportionally 
to  the  beneficiary  or  beneficiaries 
designated  on  Form  TSP-ll-B.  If  the 
annuity  does  not  include  either  a  cash 
refund  or  10-year  certain  feature,  under 
paragraph  (b)(6),  the  accoimt  will  be 
paid  in  accordance  with  the  statutory 
order  of  precedence. 

Paragraph  (b)(7)  addresses  the 
situation  in  which  the  participant  dies 
after  the  annuity  has  been  purchased.  In 
that  situation,  the  account  will  be  paid 


IMI 


14654 


Federal  Register  /  Vol.  62.  No.  59  /  Thursday.  March  27,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  59  /  Thursday,  March  27,  1997  /  Proposed  Rules 


14655 


in  accordance  with  the  annuity  method 
selected.  Once  the  Board  purchases  the 
annuity  elected  by  the  participant, 
responsibility  for  payment  of  the 
benefits  shifts  to  the  annuity  provider. 

Section  1651.3  sets  forth  the 
requirements  for  a  vaUd  designation  of 
beneficiary  on  a  Form  TSP-3.  hi  order 
to  designate  a  beneficiary  of  a  TSP 
account,  a  participant  must  complete 
and  send  to  the  TSP  recordkeeper  a 
Form  TSP-3,  Designation  of  Beneficiary, 
or  Form  TSP-ll-B,  Beneficiary 
Designation  for  a  TSP  Annuity.  Form 
TSP-ll-B  must  be  used  to  designate  a 
beneficiary  when  a  participant  elects  to 
withdraw  his  or  her  account  in  the  form 
of  a  joint  annuity  with  a  cash  refund 
featiu©  or  a  single  life  annuity  with  a 
cash  refund  feature  or  a  10-year  certain 
feature. 

A  will  may  not  be  used  to  designate 
a  beneficiary  of  a  TSP  account.  The 
Board  will  also  not  honor  a  designation 
of  beneficiary  that  is  set  forth  in  a  court 
decree  of  divorce,  annulment,  or  legal 
sei>aration  or  in  any  court  order  or 
court-approved  property  settlement 
agreement  incident  to  such  a  decree  that 
is  issued  under  section  8435(c)(2)  of 
title  5  of  the  United  States  Code.  Such 
designation  is  considered  to  be  an 
award  of  a  future  interest  and,  to  the 
extent  that  a  court  order  awards  an 
amount  to  be  paid  upon  the  occurrence 
of  a  future  specified  event,  the  order  is 
not  a  quahfjHng  retirement  benefits 
court  order  pursuant  to  5  CFR  1653.2(c). 

In  order  to  be  a  valid  designation  of 
beneficiary,  all  Forms  TSP-3  signed  on 
or  after  January  1, 1995,  must  be  re 
ceived  by  the  TSP  recordkeeper  on  or 
before  the  participant's  date  of  death. 
This  is  a  change  in  the  procedures  for 
processing  Forms  TSP-3.  Before  January 
1, 1995.  active  employees  were  required 
to  submit  Forms  TSP-3  to  their 
employing  agency,  which,  in  turn, 
forwarded  the  forms  to  the  TSP 
recordkeeper  when  a  participant  died  in 
service  or  sef)arated  from  service. 
Because  of  the  change  in  the  processing 
of  Forms  TSP-3,  the  Board  has 
instructed  all  agencies  to  send  to  the 
TSP  recordkeeper  all  Forms  TSP-3  that 
are  in  employees'  personnel  files.  Any 
forms  signed  before  January  1. 1995, 
which  were  received  by  the  agencies 
before  the  participant's  death  will  be 
evaluated  by  the  recordkeeper  to 
determine  whether  they  are  valid, 
despite  the  fact  that  they  were  received 
by  the  agencies.  Forms  that  the 
TBGordkeeper  finds  invalid  will  be 
returned  to  the  participant.  'A  valid 
Form  TSP-3  will  remain  in  effect  until 
it  is  canceled  or  changed  as  described  in 
$1651.4. 


In  addition  to  being  properly  filed,  a 
Form  TSP-3  must  be  properly 
completed  in  order  to  be  valid.  This 
means  that  the  form  must  be  signed  by 
the  participant  and  two  witnesses.  The 
individuals  signing  as  witnesses  must 
actually  observe  the  participant  signing 
the  form,  or  they  must  observe  the 
participant  acknowledge  his  or  her 
signature  on  the  Form  TSP-3.  Witnesses 
should  not  be  named  as  beneficiaries.  A 
form  that  contains  a  signature  for  a 
witness  who  is  also  a  named  beneficiary 
is  valid;  however,  the  witness 
beneficiary  will  not  be  entitled  to 
receive  his  or  her  designated  share  of 
the  account. 

Section  1651.4  sets  forth  the 
requirements  for  changing  or  canceling 
a  designation  of  beneficiary.  In  order  to 
change  a  designation,  the  participant 
must  complete  and  file  another  Form 
TSP-3.  The  Form  TSP-3  containing  the 
changes  must  be  valid  and  must  be 
received  by  the  TSP  recordkeeper  on  or 
before  the  date  of  death  of  the 
participant.  In  order  to  cancel  a  prior 
designation,  the  i>articipant  may 
complete  and  send  another  Form  TSP- 
3  with  a  notation  that  all  prior 
designations  are  canceled.  Alternatively, 
the  participant  may  send  a  letter,  signed 
and  dated  by  the  participant  and 
witnessed  in  the  same  manner  as  a  Form 
TSP-3,  stating  that  prior  designations 
are  canceled.  A  letter  canceling  a  prior 
designation  must  also  be  received  by  the 
TSP  recordkeeper  on  or  before  the 
participant's  date  of  death. 

A  participant  may  make,  change,  or 
cancel  a  designation  of  beneficiary  at 
any  time  and  without  the  knowledge  or 
consent  of  the  participant's  spouse  or 
any  ciurent  or  prior  designated 
beneficiaries.  An  intervening  legal 
separation,  divorce,  or  aanuunent  of  the 
marriage  of  the  participant  does  not 
automatically  cancel  a  Form  TSP-3 
naming  the  spouse  or  former  spouse  or 
anyone  else  as  a  beneficiary. 

Sections  1651.5  through  1651.9 
further  describe  the  potential 
beneficiaries  under  the  statutory  order 
of  precedence.  Section  1651.5  sets  forth 
the  rules  for  payment  to  the 
participant's  spouse.  It  explains  that  the 
widow  or  widower  of  the  participant  is 
the  person  to  whom  the  participant  is 
married  on  the  date  of  death.  Whether 
the  participant  was  married  will  be 
determined  in  accordance  with 
appHcable  state  laws,  based  upon  the 
participant's  domicile  at  the  time  of 
death.  A  person  is  considered  to  be 
married  even  if  the  parties  are 
separated.  The  Board  will  make  a 
payment  to  an  individual  who  claims  to 
be  the  common  law  spouse  of  a 
participant  only  if  the  requirements  for 


a  common  law  marriage  under  the 
apphcable  state  law  have  been  met. 

Section  1651.6  sets  forth  the  rules  for 
the  death  benefit  payment  of  a 
participant's  TSP  account  to  the 
participant's  children  or  the 
descendants  of  deceased  children.  A 
child  includes  a  natural  or  adopted 
child.  Whether  a  child  is  the  natural 
child  of  the  participant  will  be 
determined  in  accordance  with 
applicable  state  law.  State  law  will  not 
apply,  however,  in  cases  involving  a 
natural  child  of  a  TSP  participant  who 
was  adopted  by  someone  other  than  the 
spouse  of  the  participant  during  the 
lifetime  of  the  participant.  In  those 
cases,  these  regulations  establish  the 
general  rule  that  the  child  will  not  be 
treated  as  a  child  of  the  participant 
imder  this  section. 

Section  1651.7  sets  forth  the  rules  for 
the  death  benefit  payment  of  a 
pwrticipant's  TSP  accoimt  to  the 
participant's  parents.  A  step-parent  is 
not  considered  a  ptarent  unless  the  step- 
parent adopted  the  participant. 

Payment  to  the  duly  appointed 
executor  or  administrator  of  the 
participant's  estate  is  addressed  in 
§  1651.8.  A  duly  appointed  executor  or 
administrator  of  a  participant's  estate 
includes  any  person  appointed  by  a 
court  to  act  in  that  capacity.  Some  states 
have  estabhshed  statutory  procedures 
for  transferring  the  assets  of  estates 
below  a  specified  value.  The  Board  will 
accept  a  person  authorized  under  those 
procedures  to  handle  the  affairs  of  the 
deceased  participant's  estate  as  the 
"didy  appointed  executor  or 
administrator"  of  the  participant's 
estate.  This  policy  recognizes  that  many 
states  do  not  require,  and  may  not  even 
permit,  estates  below  a  certain  value  to 
be  probated  formally  through  the  state 
court  system.  However,  documentation 
establishing  that  the  applicant  is 
qualified  under  the  relevant  state's 
small  estate  procedures  must  be 
submitted  to  the  TSP  recordkeeper. 

If  the  participant  is  not  survived  by  a 
spouse,  child,  or  parent,  and  an 
executor  or  administrator  is  not 
appointed  under  state  court  or  statut(»y 
procedures,  §  1651.9  provides  that 
payment  will  be  made  to  the 
participant's  next  of  kin  as  determined 
under  the  state  law  of  the  participant's 
domicile  at  the  time  of  death. 

Under  5  U.S.C  8424(d),  benefits  will 
be  paid  to  the  individual  or  individuals 
"surviving  the  employee  or  Member  and 
aUve  at  the  date  title  to  the  payment 
arises."  The  Board  interprets  diis  phrase 
to  mean  that  the  entitlement  to  a  death 
benefit  payment  arises  at  the  time  of  the 
participant's  death  and,  therefore,  a 
beneficiary  must  be  ahve  at  the  time  of 
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the  participant's  death  in  order  to 
receive  a  death  benefit.  Accordingly, 
under  §  1651.10(a),  if  a  beneficiary 
designated  on  a  Form  TSP-3  or  Form 
TSP-ll-B  dies  before  the  participant, 
the  beneficiary's  share  will  be  paid  to 
the  other  Uving  designated 
beneficiary(ies),  if  any,  proportionally. 
For  example,  if  the  deceased  beneficiary 
was  designated  to  receive  50%  of  the 
account  and  the  first  living  beneficiary 
was  to  receive  20%  of  the  account  and 
the  second  remaining  beneficiary  was  to 
receive  30%  of  the  account,  the  first 
living  beneficiary  would  receive  40%  of 
the  deceased  beneficiary's  share  of  the 
account  (20%  +  (20/50  x  50%))  and  the 
second  remaining  beneficiary  would 
receive  60%  of  the  deceased 
beneficiary's  share  of  the  account  (30% 
+  (30/50  X  50%)).  If  there  are  no  living 
designated  beneficiaries,  the  account 
will  be  paid  to  the  person(s)  determined 
to  be  the  beneficiary(ies)  under  the 
statutory  order  of  precedence. 

Under  §  1651.10(b),  if  a  trust  or  other 
entity  that  has  been  designated  as  the 
beneficiary  of  the  participant's  account 
does  not  exist  on  the  date  of  death  of  the 
participant  or  if  it  is  not  created  by  will 
or  other  document  to  take  effect  upon 
the  participant's  death,  the  accoimt  will 
be  paid  under  the  statutory  order  of 
precedence. 

Under  §  1651.10(c),  if  a  beneficiary  by 
virtue  of  the  order  of  precedence  dies 
before  the  participant,  the  beneficiary's 
share  will  be  paid  equally  to  other  living 
beneficiary(ies)  bearing  the  same 
relationship  to  the  participant  as  the 
deceased  beneficiary,  unless  the 
deceased  beneficiary  is  a  child  of  the 
beneficiary.  In  that  case,  the 
descendants  of  the  deceased  child 
would  receive  the  deceased  child's 
share  of  the  account.  If  there  are  no 
other  beneficiaries  bearing  the  same 
relationship  or  there  are  no  descendants 
of  a  deceased  child,  the  deceased 
beneficiary's  share  will  be  paid  to  the 
person(s)  next  in  line,  according  to  the 
order  of  precedence. 

Because  a  beneficiary's  interest  in  the 
death  benefit  is  created  upon  the  death 
of  the  participant,  §  1651.10(d)  provides 
that  if  the  beneficiary  dies  after  the 
participant  but  before  payment  is  made, 
the  beneficiary's  share  will  be  paid  to 
the  beneficiary's  estate. 

Consistent  with  the  requirement  that 
the  beneficiary  survive  the  participant, 
§  1651.11  provides  that  if  the  participant 
and  the  beneficiary  die  simultaneously, 
the  Board  considers  the  beneficiary  to 
have  predeceased  the  participant  and 
the  account  will  be  paid  in  the  manner 
set  forth  in  §  1651.10.  Death  is 
considered  to  be  simultaneous  if  the 
death  certificate  Usts  the  same  hour  and 


minute  for  the  time  of  death.  In  common 
disaster  situations,  such  as  an 
automobile  or  airplane  crash,  where  a 
precise  time  of  death  cannot  be 
established,  it  will  be  presumed  that  the 
beneficiary(ies)  and  the  participant  died 
simultaneously,  unless  the  death 
certificate  otherwise  indicates. 

Section  1651.12  reflects  the  Board's 
poUcy  of  not  paying  the  beneficiary  of 
a  TSP  participant  if  the  beneficiary  is 
convicted  of  a  crime  in  connection  with 
the  participant's  death  which  would 
preclude  the  beneficiary  from  inheriting 
under  state  law.  In  this  regard,  the 
Board  follows  strong  public  poUcy 
which  prohibits  a  person  from  profiting 
from  his  or  her  wrongdoing.  The  Board 
will  follow  the  law  of  the  state  in  which 
the  participant  was  domiciled  at  the 
time  of  death  as  that  law  is  set  forth  in 
a  civil  court  judgment  or,  in  the  absence 
of  such  a  judgment,  will  apply  state  law 
to  the  facts  of  the  case  after  all  criminal 
appeals  have  been  exhausted.  The  civil 
court  judgment  must  be  one  that,  under 
the  law  of  the  state,  would  protect  the 
Board  from  double  liability  or  payment. 
The  Board  will  treat  that  beneficiary  as 
if  he  or  she  had  predeceased  the  TSP 
partici{>ant  and  will  determine  the 
beneficiary(ies)  of  the  account  according 
to  the  procedures  described  in 
§  1651.10.  A  plea  of  guilty  to  such  a 
crime  constitutes  a  conviction  for 
purposes  of  these  regulations. 

Section  1651.13  sets  forth  the 
procedure  for  applying  for  a  death 
benefit  payment.  In  order  for  a  death 
benefit  payment  to  be  processed,  the 
TSP  recordkeeper  must  receive  Form 
TSP-17,  Application  for  Account 
Balance  of  Eteceased  Participant,  with  a 
certified  copy  of  the  participant's  death 
certificate.  A  copy  of  a  certified  death 
certificate  contains  a  copy  of  the  stamp 
or  seal  of  the  state  agency  that  is 
responsible  for  issuing  death 
certificates.  Form  TSP-1 7  may  be 
submitted  by  any  potential  beneficiary 
or  any  interested  party;  however, 
submission  of  an  appUcation  does  not 
entitle  the  applicant  to  benefits. 

Section  1651.14  explains  how  death 
benefit  payments  are  made.  Before  a 
payment  can  be  made,  each  beneficiary 
will  be  sent  a  notice  of  pending 
payment.  That  notice  will  contain 
information  regarding  the  portion  of  the 
account  that  will  be  paid  to  the 
beneficiary  and  will  provide 
information  regarding  the  Federal  tax 
consequences  of  the  payment.  Payment 
is  made  by  separate  check  to  each 
beneficiary.  If  payment  is  to  the  widow 
or  widower  of  the  participant,  she  or  he 
may  transfer  all  or  a  portion  of  the 
payment  to  an  Individual  Retirement 
Arrangement  (IRA).  The  TSP 


recordkeeper  will  provide  the  widow  or 
widower  with  a  Form  TSP-13-S, 
Spouse  Election  to  Transfer  to  IRA  or 
Other  Eligible  Retirement  Plan,  to 
request  such  a  transfer.  For  purposes  of 
transferring  the  account,  the  TSP 
recordkeeper  will  not  accept  forms  from 
other  institutions.  If  payment  is  to  a 
minor  ghild,  the  check  will  be  made 
payable  directly  to  the  child.  If  payment 
is  to  the  executor  or  administrator  of  an 
estate,  the  check  will  be  made  payable 
to  the  estate  of  the  deceased  participant. 
A  taxpayer  identification  number  (TIN) 
must  be  provided  for  any  estate, 
regardless  of  whether  the  estate  is 
required  to  pay  taxes.  This  is  necessary 
to  allow  the  Board  to  fulfill  its  statutory 
reporting  obligation  to  the  Internal 
Revenue  Service.  If  payment  is  to  a 
trust,  the  check  will  be  made  payable  to 
the  trustee.  A  taxpayer  identification 
number  (TIN)  must  be  provided  for  the 
trust. 

Certain  types  of  issues  relating  to  the 
processing  of  death  cases  will  be 
decided  by  the  Board  as  set  forth  in 
§  1651.15.  Those  cases  may  involve 
conflicting  claims  to  a  participant's 
account,  such  as  when  one  applicant 
claims  that  the  participant  was  married 
at  the  time  of  death  and  another 
applicant  claims  that  the  participant 
was  not  married  at  the  time  of  death. 
Other  cases  may  involve  the  accuracy  of 
the  Form  TSP-17  or  the  vahdity  of 
Forms  TSP-3,  TSP-17,  TSP-ll-B,  or  a 
letter  canceling  a  designation.  The 
Board  will  also  review  challenges  made 
to  the  legal  status  of  a  purported 
beneficiary.  The  Board  may  require  that 
issues  regarding  paternity,  the  validity 
of  a  participant's  marriage  on  the  date 
of  death,  or  other  matters  that 
traditionally  fall  under  state  law,  be 
resolved  by  a  state  coiul  before  the 
Board  issues  payment. 

In  some  cases,  the  beneficiary  of  the 
accoimt  cannot  be  readily  located,  such 
as  when  the  Board  does  not  have  a 
correct  address  for  an  estranged  spouse 
or  parent.  These  cases  include  both 
situations  in  which  the  name  of  the 
beneficiary  is  known,  but  his  or  her 
whereabouts  are  not,  and  situations  in 
which  the  name  of  the  beneficiary  is  not 
known.  Section  1651.16  sets  forth  the 
process  that  will  be  followed  when  it 
appears  that  a  beneficiary  is  missing. 

The  TSP  recordkeepwr  will  make 
reasonable  efforts  to  locate  the  missing 
beneficiary  or  to  learn  the  name  and 
location  of  a  missing  beneficiary.  If  the 
beneficiary  has  not  been  located  and  at 
least  oae  year  has  (>assed  since  the  date 
of  death  of  the  participant,  that 
beneficiary  will  be  treated  as  having 
predeceased  the  participant.  However,  if 
a  potential  beneficiary  does  not 
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cooperate  in  the  TSP  recordkeeper's 
efforts  to  locate  a  missing 
beneficiary(ies).  the  missing 
beneficiary's  share  of  the  account  will 
be  treated  as  having  been  abandoned 
and  it  will  revert  to  the  TSP.  In  such 
ditnunstances.  the  missing 
beneficiary(ies)  may  reclaim  the 
abandoned  share  of  the  account  at  a 
later  date  by  submitting  a  Form  TSP-17 
and  providing  sufficient  proof  to 
estabUsh  his  or  her  relationship  to  the 
participant.  However,  earnings  will  not 
be  credited  to  any  funds  that  have  been 
abandoned. 

If  the  total  number  of  beneficiaries 
and  their  identities  are  known  and  one 
or  more,  but  not  all.  appear  to  be 
missing,  payment  of  pairt  of  the 
p>artici pant's  account  may  be  made  to 
the  beneficiary(ies)  whose  location  is 
knoMoi.  If  the  Board  is  unable  to  locate 
any  beneficiaries  of  the  account,  the 
account  will  be  abandoned  and  the 
funds  will  be  forfieited  to  the  TSP.  If  a 
beneficiary  is  located  at  any  time  after 
the  funds  are  forfeited  to  the  TSP,  the 
beneficiary  may  claim  the  entire 
account  by  submitting  a  Form  TSP-17 
jmd  providing  sufficient  proof  to 
establish  his  or  her  identity  and 
relationship  to  the  participant. 
However,  earnings  will  not  be  credited 
to  any  funds  that  have  been  abandoned. 
The  beneficiary  of  a  TSP  account  may 
disclaim  his  or  her  right  to  receive  the 
benefit  in  accordance  with  §  1651.17.  A 
disclaimer  is  irrevocable.  The 
disclaimant  cannot  direct  to  whom  the 
disclaimant's  portion  of  the 
participant's  account  should  be  paid. 
The  disclaimant  must  disclaim  the 
entire  benefit,  not  a  portion.  The 
disclaimant  will  be  treated  as  having 
predeceased  the  participant  for 
purposes  of  determining  to  whom  the 
disclaimant's  portion  of  the  account  is 
to  be  paid. 

Section  1651.18  provides  that 
pajrment  to  a  beneficiary  made  in 
accordance  with  these  regulations  bars 
any  claim  by  another  person. 

Kesulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Rednctioa  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  PaperwcMk  Reduction  Act 
of  1980. 
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I  to  CoogreaB  and  the 
General  Accoontiiig  Office 

Under  section  801(a)(1)(A)  of  the 
Administration  Procedure  Act  (APA).  as 
amended  by  the  Regulatory  Enforcement 


Fairness  Act  of  1996.  Pub.  L.  104-121. 
tit.  n.  110  Stat.  847.  857-875  (5  U.S.C. 
801(a)(1)(A)).  the  Board  submitted  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  before  the  publication  of  this  rule 
in  today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  in  section 
804(2)  of  the  APA  as  amended  (5  U.S.C 
804(2)). 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995.  section  201.  Pub.  L. 
104-*.  109  Stat.  48.  64.  the  effect  of  this 
regulation  on  State,  local,  and  tribal 
governments  and  on  the  private  sector 
has  been  assessed.  This  regulation  will 
not  compel  the  expenditure  in  any  one 
year  of  $100  million  or  more  by  any 
State,  local,  and  tribal  governments  in 
the  aggregate  or  by  the  private  sector. 
Therefore,  a  statement  under  section 
202,  109  Stat.  48.  64-65.  is  not  required. 

List  of  Subjects  in  5  CFR  Part  1651 

Employee  benefit  plans.  Government 
employees.  Pensions,  Retirement. 

Dated:  March  18. 1997. 
Roger  W.  Mehle. 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

For  the  reasons  set  out  in  the 
preamble,  the  Federal  Retirement  Thrift 
Lavestment  Board  proposes  to  amend 
Chapter  VI  of  title  5  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
Part  1651  to  read  as  follows: 

PART  1651— DEATH  BENEFITS 

1651.1  Definitions. 

1651.2  Entitlement  to  t)enefit3. 

1651.3  Designation  of  beneficiary. 

1651 .4  Change  or  cancellation  of  a 
designation  of  beneficiary. 

1651.5  Widow  or  widower. 

1651.6  Child  or  children. 

1651.7  Parent  or  parents. 

1651.8  Participant's  estate. 

1651.9  Participant's  next  of  kin. 

1651.10  Deceased  and  non-existent 
beneficiaries. 

1651.11  Simultaneous  death. 

1651.12  Homicide. 

1651 . 1 3  How  to  apply  for  a  death  benefit 

1651.14  How  payment  is  made. 

1651.15  Claims  referred  to  the  Board. 

1651.16  Missing  and  unknown 
beneficiaries. 

1651 . 1 7  Disclaimer  of  benefits. 

1651.18  Payment  to  one  bars  payment  to 
another. 

Aulborttr.  5  U.S.C  8424(d).  8433(e). 
8435(c)(2),  8474(bK5)  and  8474(cXl). 


f  1661.1    Definitions. 

Terms  used  in  this  part  shall  have  the 
following  meanings: 

Beneficiary  means  the  person  or  legal 
entity  who  is  entitled  to  receive  a  death 
benefit  bom  a  deceased  participant's 
TSP  account; 

Board  means  the  Federal  Retirement 
Thrift  Investment  Board; 

Death  benefit  means  all  or  a  share  of 
the  deceased  participant's  TSP  account 
at  the  time  of  payment; 

Domicile  means  the  participant's 
place  of  residence  for  purposes  of  state 
income  tax  liabiUty; 

Order  of  precedence  means  the  order 
in  which  a  death  benefit  will  be  paid, 
as  specified  in  5  U.S.C.  8424(d); 

Participant  means  any  person  with  an 
account  in  the  Thrift  Savings  Fund; 

Thrift  Savings  Fund  means  the  Fund 
described  in  5  U.S.C.  8437; 

Thrift  Savings  Plan  or  TSP  means  the 
Federal  Retirement  Thrift  Savings  Plan 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986.  codified 
in  pertinent  part  at  5  U.S.C.  8431  et  seq.; 

TSP  recordkeeper  means  the  entity 
that  is  engaged  by  the  Board  to  perform 
recordkeeping  services  for  the  Thrift 
Savings  Plan.  As  of  [effective  date  of 
final  rule),  the  TSP  recordkeeper  is  the 
National  Finance  Center.  United  States 
Department  of  Agriculture,  whose 
mailing  address  is  National  Finance 
Center.  TSP  Service  Office.  P.O.  Box 
61135,  New  Orleans.  Louisiana  70161- 
1135: 

Withdrawal  election  means  a  request 
for  the  payment  of  a  participant's  vested 
account  balance  filed  under  5  CFR  1650, 
subpart  B. 

S  1661,2    EnttUenient  to  benefits. 

(a)  Death  benefit  payments  made 
before  the  participant  has  completed  a 
withdrav^ral  election.  If  a  participant  dies 
before  completing  a  withdrawal 
election,  the  account  will  be  paid  to  the 
individual  or  individuals  surviving  the 
particip>ant  in  the  following  order  of 
precedence: 

(1)  To  the  beneficiary  or  beneficiaries 
designated  by  the  participant  on  a 
properly  completed  and  filed  Form 
TSP-3,  Designation  of  Beneficiary,  in 
accordance  with  §  1651.3; 

(2)  If  there  is  no  designated 
beneficiary,  to  the  widow  or  widower  of 
the  participant  in  accordance  with 

S  1651.5; 

(3)  If  none  of  the  above  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section,  to  the 
child  or  children  of  the  participant  and 
descendants  of  deceased  children  by 
representation  in  accordance  with 
§1651.6; 

(4)  If  none  of  the  above  in  parrgraphs 
(a)(1)  through  (a)(3)  of  this  secticm.  to 


the  parents  of  the  participant  or  the 
surviving  one  of  them  in  accordance 
with  §1651.7; 

(5)  If  none  of  the  above  in  paragraphs 
(a)(1)  through  (a)(4)  of  this  section,  to 
the  duly  appointed  executor  or 
administrator  of  the  estate  of  the 
participant  in  accordance  with  §  1651.8; 

(6)  If  none  of  the  above  in  paragraphs 
(a)(1)  through  (a)(5)  of  this  section,  to 
the  next  of  kin  of  the  participant  who 
are  entitled  under  the  laws  of  the  state 
of  the  participant's  domicile  at  the  date 
of  the  participant's  death  in  accordance 
with  §1651.9. 

(b)  Death  benefit  payments  made  after 
the  participant  has  completed  a 
withdrawal  election.  (1)  The  death 
benefit  will  be  [>aid  in  accordance  with 
the  order  of  precedence  as  set  forth  in 
paragraph  (a)  of  this  section  if  the  Board 
learns  that  the  participant  has  died  after 
having  completed  an  election  to 
%vithdraw  his  or  her  TSP  account 
balance  in  the  form  of  a  single  payment 
or  monthly  payments  (whether  or  not 
the  participant  has  requested  that  all  or 
part  of  such  payments  be  transferred  to 
an  eligible  retirement  plan),  but  the 
account  balance  has  not  yet  been  paid 
out  in  accordance  with  such  election. 

(2)  The  death  benefit  will  be  paid  as 
a  single  i>ayment  to  the  joint  life 
annuitant  if  the  Board  learns  that  the 
participant  has  died  after  having 
completed  an  election  to  withdraw  his 
or  her  TSP  account  balance  in  the  form 
of  a  joint  life  annuity,  but  the  annuity 
has  not  yet  been  purchased. 

(3)  The  death  benefit  will  be  paid  pro 
rata  as  a  single  payment  to  the 
beneficiary(ies)  designated  on  Form 
TSP-ll-B,  Beneficiary  Designation  for  a 
TSP  Annuity,  if  both  the  participant  and 
the  joint  annuitant  die  after  the 
f>articipant  has  completed  an  election  to 
withdraw  his  or  her  TSP  accoimt 
balance  in  the  form  of  a  joint  life 
annuity  that  includes  a  cash  refund,  but 
before  the  annuity  has  been  purchased. 

(4)  The  death  benefit  will  be  paid  in 
accordance  with  the  order  of  precedence 
as  set  forth  in  paragraph  (a)  of  this 
section,  if  the  Board  learns  that — 

(i)  both  the  participant  and  the  joint 
annuitant  have  died  after  the  participant 
has  completed  an  election  to  withdraw 
his  or  her  TSP  account  balance  in  the 
form  of  a  joint  Ufe  annuity  that  does  not 
include  a  cash  refund,  but  the  annuity 
has  not  yet  been  purchased;  or 

(ii)  both  the  beneficiary(ies)  named 
under  a  cash  refund  election  and  the 
joint  annuitant  have  died  after  the 
participant  has  completed  an  election  to 
withdraw,  but  the  annuity  has  not  yet 
been  purchased. 

(5)  The  deeth  benefit  will  be  paid  pro 
rata  to  the  beneficiary(ies)  designated 


on  the  F(Hm  TSP-11-6  if  the  Board 
learns  that  the  participant  has  died  after 
having  completed  an  election  to 
withdraw  his  or  her  TSP  accoimt 
balance  in  the  form  of  a  single  life 
annuity  that  includes  either  a  cash 
refund  or  10-year  certain  feature,  but  the 
annuity  has  not  vet  been  purchased. 

(6)  Tne  death  Denefit  will  be  i>aid  in 
accordance  with  the  order  of  precedence 
set  forth  in  paragraph  (a)  of  this  section 
if  the  Board  learns  that  the  participant 
and  all  beneficiaries  designated  on  a 
Form  TSP-ll-B  have  died  after  the 
participant  has  completed  an  election  to 
withdraw  his  or  her  TSP  account 
balance  in  the  form  of  a  single  life 
annuity  that  includes  either  a  cash 
refund  or  a  10-year  certain  feature,  but 
the  aimuity  has  not  yet  been  purchased. 

(7)  The  death  benefit  will  be  paid  in 
accordance  with  the  order  of  precedence 
as  set  forth  in  paragraph  (a)  of  this 
section  if  a  participant  dies  after  having 
completed  an  election  to  withdraw  his 
or  her  TSP  account  balance  in  the  form 
of  a  single  life  annuity  that  does  not 
include  either  a  cash  refund  or  10-year 
certain  feature,  but  before  the  annuity 
has  been  purchased. 

(8)  If  a  participant  dies  after  the 
annuity  purchase  has  been  completed, 
benefit  payments  will  be  provided  in 
accordance  with  the  annuity  method 
selected. 

fl66U    DeelgnaMon  of  beneWciary. 

(a)  Filing  requirements.  In  order  to 
designate  a  beneficiary  of  a  TSP 
accoimt.  the  participant  must  complete 
and  file  Form  TSP-3,  Designation  of 
Benefidaiy,  unless  Form  TSP-ll-B  is 
used  for  this  purpose.  All  Forms  TSP- 
3  and  TSP-ll-B  signed  on  or  after 
January  1, 1995,  must  be  received  by  the 
TSP  recordkeeper  (or  the  Board)  on  or 
before  the  participant's  date  of  death.  A 
Form  TSP-3  submitted  to  the 
participant's  employing  agency  after 
December  31, 1994.  will  not  be 
considered  valid  unless  it  is  also 
received  by  the  TSP  recordkeeper  (or 
the  Board)  on  or  before  the  pailicipant's 
date  of  death.  If  the  Form  TSP-3  was 
received  and  accepted  by  the 
participant's  employing  agency  before 
January  1, 1995,  the  TSP  recordkeeper 
will  process  it  and  determine  its  validity 
when  it  is  received  from  the  employing 
agency.  A  valid  Form  TSP-3  remains  in 
efiiect  until  it  is  properly  canceled  or 
changed  as  described  in  §  1651.4. 

(b)  Eliffble  beneficiaries.  Any 
individual,  firm,  corporation,  or  legal 
entity,  including  the  U.S.  Government, 
may  be  designated  as  a  beneficiary.  Any 
number  of  beneficiaries  can  be  named  to 
share  the  death  benefit.  A  beneficiary 
may  be  designated  without  the 


knowledge  or  consent  of  the  beneficiary 
or  the  knowledge  or  consent  of  the 
participant's  spouse. 

(c)  Validity  requirements.  In  order  to 
be  valid,  a  Form  TSP-3  must  be  signed 
by  the  participant  in  the  presence  of  two 
witnesses,  or  the  participant  must 
acknowledge  his  or  her  signature  on  the 
Form  TSP-3  in  the  presence  of  two 
witnesses.  A  witness  must  be  age  21  or 
older,  and  a  witness  designated  as  a 
beneficiary  on  the  Form  TSP-3  will  not 
be  entitled  to  receive  a  death  benefit 
{>ayment  If  a  witness  is  the  only  named 
beneficiary,  the  Form  TSP-3  is  invalid. 
If  more  than  one  beneficiary  is  named, 
the  share  of  the  witness  beneficiary  will 
be  allocated  among  the  remaining 
beneficiaries  pro  rata. 

(d)  Will.  A  will,  or  any  document 
other  than  Form  TSP-3  or  Form  TSP- 
11-B,  may  not  be  used  to  designate  a 
beneficiary(ies)  of  a  TSP  account 

§  10S1 .4    Change  or  cwtoelMkM)  of  a 

ofl 


(a)  Change.  In  order  to  change  a 
designation  of  beneficiary,  the 
participant  must  properly  complete  a 
new  Form  TSP-3,  which  must  be 
received  by  the  TSP  recordkeeper  on  or 
before  the  date  of  death  of  the 
participant  under  the  same  rules  as  set 
forth  in  §  1651.3(a).  The  TSP  record 
keeper  virill  honor  the  Form  TSP-3  with 
the  latest  date  signed  by  the  participant 
which  is  otherwise  valid  under  the  rules 
set  forth  in  §  1651.3.  A  change  of 
beneficiary  may  be  made  at  any  time 
and  without  the  knowledge  or  consent 
of  the  participant's  spouse  or  any 
current  or  prior  designated 
beneficiaries. 

(b)  Cancellation.  A  participant  may 
cancel  all  prior  designations  of 
beneficiaries  by  sending  the  TSP  record 
keeper  either  a  new  valid  Form  TSP-3 
or  a  letter,  signed  and  dated  by  the 
partici{>ant  and  witnessed  in  the  same 
manner  as  a  Form  TSP-3.  stating  that  all 
prior  designations  are  canceled.  In  order 
to  be  effective,  either  of  these 
documents  must  be  received  by  the  TSP 
recordkeeper  on  or  before  the  date  of 
death  of  the  participant  in  accordance 
with  the  rules  set  forth  in  §  1651.3(a). 
The  filing  of  either  of  these  documents 
will  cancel  all  earUer  designations. 

(c)  Will.  A  will,  or  any  oocument 
other  than  Form  TSP-3  or  Form  TSP- 
ll-B,  may  not  be  used  to  change  or 
cancel  a  beneficiary(ie$)  of  a  TSP 
account 


f1«61,5    WMowor^ 

For  purposes  of  p>ayment  under 
§  1651.2(aK2),  the  widow  or  widower  of 
the  participant  is  the  {>erson  to  whom 
the  participant  is  married  on  the  date  of 
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death.  A  person  is  considered  to  be 
married  even  if  the  parties  are 
separated,  unless  a  court  decree  of 
divorce  or  annulment  has  been  entered. 
State  law  of  the  participant's  domicile 
will  be  used  to  determine  whether  the 
participant  was  married  at  the  time  of 
death. 

11661.6    ChlM  or  childran. 

If  the  account  is  to  be  paid  to  the  child 
or  children,  or  to  descendants  of 
deceased  children  by  representation,  as 
provided  in  §  1651.2(a)(3),  the  following 
rules  apply: 

(a)  Child.  A  child  includes  a  natural 
or  adopted  child  of  the  deceased 
participant. 

(b)  Descendants  of  deceased  children. 
"By  representation"  means  that,  if  a 
child  of  the  participant  dies  before  the 
participant,  all  descendants  of  the 
deceased  child  at  the  same  level  will 
equally  divide  the  deceased  child's 
share  of  the  participant's  account. 

(c)  Adoption  by  another.  A  natural 
duld  of  a  TSF  participant  who  has  been 
adopted  by  someone  other  than  the 
participant  during  the  participant's 
lifetime  will  not  he  considered  the  child 
of  the  participant,  imless  the  adopting 
parent  is  the  spouse  of  the  TSP 
participant. 

§1661.7    Parent  or  parents. 

If  the  account  is  to  be  paid  to  the 
participant's  parent  or  parents  under 
§  1651.2(a)(4),  the  following  rules  apply: 

(a)  Amount.  If  both  parents  are  aUve 
at  the  time  of  the  participant's  death, 
each  parent  will  be  separately  paid  Hlty 
percent  of  the  account.  If  only  one 
parent  is  alive  at  the  time  of  the 
participant's  death,  he  or  she  will 
receive  the  entire  account  balance. 

(b)  Step-parent.  A  step-parent  is  not 
considered  a  parent  unless  the  step- 
parent adopted  the  participant 


11661.8    Partleipanrx 

If  the  account  is  to  be  paid  to  the  duly 
appointed  executor  or  administrator  of 
the  participant's  estate  under 
$  1651.2(a)(5),  the  following  rules  apply: 

(a)  Appointment  by  court.  The 
executor  or  administrator  must  provide 
documentation  of  court  appointment. 

(b)  Appointment  by  operation  of  law. 
If  state  law  provides  procedures  for 
handling  small  estates,  the  Board  will 
accept  the  person  audiorized  to  dispose 
of  the  assets  of  the  deceased  participant 
under  those  procedures  as  a  duly 
appointed  executor  or  administrator. 
DoNCiunentation  which  demonstrates  that 
the  person  is  properly  authorized  under 
state  law  must  be  submitted  to  the  TSP 
recordkeeper. 


S  1651.9    Participanrs  next  of  Un. 

If  the  account  is  to  be  paid  to  the 
participant's  next  of  kin  under 
§  1651.2(a)(6).  the  next  of  kin  of  the 
participant  will  be  determined  in 
accordance  with  the  state  law  of  the 
participant's  domicile  at  the  time  of 
death. 

$1661.10    Deceased  and  non-existant 
banaflciariea. 

(a)  Designated  beneficiary  dies  before 
participant.  The  share  of  any  beneficiary 
designated  on  a  Form  TSP-3  or  Form 
TSP-ll-B  who  predeceases  the 
participant  will  be  paid  pro  rata  to  other 
designated  benefidary(ies).  If  there  are 
no  designated  beneficiaries  who  survive 
the  participant,  the  account  will  be  paid 
to  the  person(s)  determined  to  be  the 
beneficiary(ies)  under  the  order  of 
precedence  set  forth  in  §  1651.2(a). 

(b)  Trust  designated  as  beneficiary  but 
not  in  existence.  If  a  trust  or  other  entity 
that  has  been  designated  as  a  beneficiary 
does  not  exist  on  the  date  of  death  of  the 
participant,  or  if  it  is  not  created  by  will 
or  other  document  that  is  effective  upon 
the  participant's  death,  the  amount  will 
be  paid  in  accordance  with  the  rules  of 
paragraph  (a)  of  this  section,  as  if  the 
trust  were  a  beneficiary  that 
predeceased  the  participant. 

(c)  Non-designated  beneficiary  dies 
before  participant.  If  a  beneficiary  other 
than  a  beneficiary  designated  on  a  Form 
TSP-3  or  a  Form  TSP-ll-B  (i.e..  a 
beneficiary  by  virtue  of  the  order  of 
precedence)  dies  before  the  participant, 
the  beneficiary's  share  will  be  paid 
equally  to  other  living  beneficiary(ies) 
bearing  the  same  relationship  to  the 
participant  as  the  deceased  beneficiary. 
However,  if  the  deceased  beneficiary  is 

.  child  of  the  participant,  payment  will 
be  made  to  the  deceased  child's 
descendants,  if  any.  If  there  are  no  other 
beneficiaries  bearing  the  same 
relationship  or.  in  the  case  of  children, 
there  are  no  descendants  of  deceased 
children,  the  deceased  beneficiary's 
share  Mrill  be  paid  to  the  person(s)  next 
in  line  according  to  the  order  of 
precedence. 

(d)  Beneficiary  dies  after  participant 
but  before  payment.  If  a  beneficiary  dies 
after  the  participant,  the  beneficiary's 
share  wiU  be  paid  to  the  beneficiary's 
estate. 

(e)  Death  certificate.  A  copy  of  a 
beneficiary's  certified  death  certificate  is 
required  in  order  to  establish  that  the 
beneficiary  has  died. 

$1661.11    Slmunanaoua  daalh. 

If  a  beneficiary  dies  at  the  same  time 
as  the  participant,  the  beneficiary  will 
be  treated  as  if  he  or  she  pre-deceased 
the  participant  and  the  account  will  be 


paid  in  accordance  with  §  1651.10.  The 
same  time  is  considered  to  be  the  same 
hour  and  minute  as  indicated  on  a  death 
certificate.  If  the  participant  and 
beneficiary  are  killed  in  the  same  event, 
death  is  presumed  to  be  simultaneous, 
unless  evidence  is  presented  to  the 
contrary. 

$1661.12    Homicide. 

If  the  participant's  death  is  the  result 
of  a  homicide,  a  beneficiary  will  not  be 
paid  as  long  as  the  beneficiary  is  under 
investigation  by  local,  state  or  Federal 
law  enforcement  authorities  as  a 
suspect.  If  the  beneficiary  is  convicted 
of.  or  pleads  guilty  to.  a  crime  in 
cormection  with  the  participant's  death 
which  would  preclude  the  beneficiary 
from  inheriting  under  state  law,  the 
beneficiary  will  not  be  entitled  to 
receive  any  portion  of  the  participant's 
account.  The  Board  will  follow  the  state 
law  of  the  participant's  domicile  as  that 
law  is  set  forth  in  a  civil  coiut  judgment 
(that,  under  the  law  of  the  state,  would 
protect  the  Board  from  double  liability 
or  payment)  or,  in  the  absence  of  such 
a  judgment,  will  apply  state  law  to  the 
fects  after  all  criminal  appeals  are 
exhausted.  The  Board  will  treat  the 
beneficiary  as  if  he  or  she  predeceased 
the  participant  and  the  account  will  be 
paid  in  accordance  with  §  1651.10. 

$1661.13    Howtoapplyforadaaihbanam. 

In  order  for  a  deceased  participant's 
account  to  be  disbursed,  the  TSP 
recordkeeper  must  receive  Form  TSP- 
17,  Application  for  Account  Balance  of 
Deceased  Participant.  Any  potential 
beneficiary  or  other  individual  can  file 
Form  TSP-17  with  the  TSP 
recordkeeper.  The  individual  submitting 
Form  TSP-17  must  attach  a  copy  of  a 
certified  death  certificate  of  the 
participant  to  the  application.  The 
acceptance  of  an  application  by  the  TSP 
recordkeeper  does  not  entitle  the 
appUcant  to  benefits. 

$1661.14    How  payment  la  mada. 

(a)  Notice.  The  TSP  recordkeeper  will 
send  notice  of  pending  payment  to  each 
beneficiary. 

(b)  Payment.  Paym«it  is  made 
separately  to  each  entitled  beneficiary.  It 
will  be  sent  to  the  address  that  is 
provided  on  Form  TSP-3,  unless  a  more 
recent  address  is  provided  on  Form 
TSP-17,  or  is  otherwise  provided  to  the 
TSP  recordkeeper  in  %vriting  by  the 
beneficiary.  All  beneficiaries  must 
provide  the  TSP  recordkeeper  with  a 
taxpayer  identification  number  (TIN) 
except  for  nonresident  aUen 
beneficiaries. 

(c)  Payment  to  widow  or  widower.  The 
widow  or  widower  of  the  participant 


may  request  that  the  TSP  transfer  all  or 
a  portion  of  the  payment  to  an 
Individual  Retirement  Arrangement 
(IRA).  In  order  to  request  such  a 
transfiar,  a  spouse  must  file  with  the  TSP 
recordkeeper  Form  TSP-13-S,  Spouse 
Election  to  Transfer  to  IRA  and  Other 
Eligible  Retirement  Plan. 

(d)  Payment  to  minor  child  or 
incompetent  beneficiary.  Payment  will 
be  made  in  the  name  of  a  minor  child 
or  incompetent  beneficiary.  A  parent  or 
other  guardian  may  direct  where  the 
payment  should  be  sent  and  may  make 
any  permitted  tax  withholding  election. 
A  guardian  of  a  minor  child  or 
incompetent  beneficiary  must  submit 
court  documentation  sho%ving  his  or  her 
appointment  as  guardian. 

(e)  Payment  to  executor  or 
administrator.  If  payment  is  to  the 
executor  or  administrator  of  an  estate, 
the  check  will  be  made  payable  to  the 
estate  of  the  deceased  participant,  not  to 
the  executor  or  administrator.  A  TIN 
must  be  provided  for  all  estates. 

(f)  Payment  to  trust.  If  payment  is  to 
a  trust,  the  check  will  be  made  payable 
to  the  trustee.  A  TIN  must  be  provided 
for  the  trust. 

§1661.16   Clalnwrefarrad  to  ttia  Board. 

(a)  Contested  claims.  Any  challenge  to 
a  proposed  death  benefit  fwyment  must 
be  filed  in  writing  with  the  TSP 
recordkeeper  before  payment.  All 
contested  claims  will  be  referred  to  the 
Board.  The  Board  may  also  consider 
issues  on  its  own. 

(b)  Payment  deferred.  No  payment 
will  be  made  until  the  Board  bias 
resolved  the  claim. 

$1661.16    Mtaaine  and  unknown 


(a)  Locate  and  identify  beneficiaries. 
(1)  The  TSP  recordkeeper  will  attempt 
to  identify  and  locate  all  potential 
beneficiaries. 

(2)  If  a  beneficiary  is  not  identified 
and  located,  and  at  least  one  year  has 
passed  since  the  date  of  the  piartidpant's 
death,  the  benefidary  will  be  treated  as 
having  predeceased  the  partidpant  and 
the  benefidary's  share  will  be  paid  in 
accordance  with  §  1651.10 

(b)  Payment  to  known  beneficiaries.  If 
all  potential  benefidaries  are  known  but 
one  or  more  beneficiaries  (and  not  all) 
appear  to  be  missing,  payment  of  part  of 
the  partidpant's  account  may  be  made 
to  the  known  benefidaries.  'The  lost  or 
imidentified  benefidary's  share  may  be 
paid  in  accordance  with  paragraph  (a)  of 
this  section  at  a  later  date. 

(c)  Abandoned  account.  If  no 
benefidaries  of  the  accoimt  are  located, 
the  accoimt  will  be  considered 
abandoned  and  the  funds  will  revert  to 


the  TSP.  If  there  are  multiple 
benefidaries  and  one  or  more  of  them 
refuses  to  cooperate  in  the  Board's 
search  for  the  missing  beneficiary,  the 
missing  benefidary's  share  will  be 
considered  abandoned.  In  such 
drciunstances,  the  account  can  be 
reclaimed  if  the  missing  benefidary  is 
fovmd  at  a  later  date.  However,  earnings 
will  not  be  credited  from  the  date  the 
fund  is  abandoned.  The  benefidary  will 
be  required  to  submit  Form  TSP-17  and 
may  be  required  to  submit  proof  of  his 
or  her  identity  and  relationship  to  the 
partidpant. 


$1661.17    Placlalmarol 

(a)  Disclaimer  criteria.  The  benefidary 
of  a  TSP  account  may  disclaim  his  or 
her  right  to  receive  the  accoimt.  In  order 
to  be  effective,  the  following  criteria 
must  be  met: 

(1)  The  disclaimer  must  be  in  writing. 
The  writing  must  state  spedfically  that 
the  benefidary  is  disdaiming  his  or  her 
right  to  receive  a  death  benefit  payment 
from  the  TSP  account  of  the  partidpant 

(2)  The  disclaimer  must  be 
irrevocable. 

(3)  The  disclaimer  must  be  received 
by  the  TSP  recordkeeper  hefon  ptayment 
is  made. 

(4)  The  disclaimant  cannot  direct  to 
whom  the  disclaimant's  portion  of  the 
partidpant's  account  should  be  paid. 

(5)  Tne  disclaimant  must  riinrlAim  the 
entire  benefit,  not  a  portion. 

(b)  Treatment  of  disclaimed  share. 
The  disdaimant  mil  be  treated  as 
having  predeceased  the  partidpant  and 
his  or  her  share  will  be  paid  in 
accordance  with  $  1651.10. 

$1661.18    Paymanttoonabarapaymantto 


Payment  made  to  a  benefidary(ies)  in 
accordance  with  this  part,  based  upon 
information  received  before  payment, 
bars  any  daim  by  any  other  person. 
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AGENCY 

40CFRPart52 

ICA  184-0031b:  FRL-6706-Q 

Approval  and  Promuloatfon  of  Stats 
ImplareentaUon  Plana;  CaHfomla  Stale 
linpiafnantBtlon  Plan  Revision,  San 
DIago  County  Air  Pollution  Control 
DIatrlct 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP).  This  action 
is  an  administrative  change  which 
revises  the  definition  of  volatile  organic 
compounds  (VCX)  and  updates  the 
Exempt  Compound  Ust  in  rules  from  the 
San  Diego  Coimty  Air  Pollution  Control 
District  (SDCAPCD). 

The  intended  effect  of  proposing 
approval  of  this  action  is  to  incorporate 
changes  to  the  definition  of  VOC  and  to 
update  the  Exempt  Compound  list  in 
SDCAI*CD  rules  to  be  consistent  with 
the  revised  federal  and  state  VCX^ 
definitions.  EPA  is  proposing  approval 
of  these  revisions  to  be  incorporated 
into  the  California  SIP  for  the 
attainment  of  the  national  ambient  air 
quaUty  standards  (NAAQS)  for  ozraie 
imder  title  I  of  the  Clean  Air  Act  (CAA 
or  the  Act).  In  the  Final  Rules  Section 
of  this  Federal  Register,  the  EPA  is 
approving  the  state's  SIP  revisions  as  a 
direct  final  riile  without  prior  proposal 
because  the  Agency  views  these 
administrative  changes  as 
noncontroversial  revision  amendments 
and  antidpates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdravtm  and  all  public 
oonunents  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  cm  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  28. 
1997. 


Written  comments  on  this 
action  should  be  addressed  to:  Andrew 
Steckel,  Rulemaking  Office  [Air-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency.  Region  9,  75  Hawthorne  Street 
San  Frandsco.  CA  94105-3901. 
Copies  of  the  rules  and  EPA's 
evaluation  report  of  the  rules  are 
available  for  pubUc  inspection  at  EPA's 
Regi(»  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 

Cahfbmia  Air  Resources  Board. 

Stationary  Source  Division,  Rule 

Evaluation  Section.  2020  "L"  Street, 

Sacramento,  CA  95814. 
San  Diego  County  Air  Pollution  Control 

District.  9150  Chesapeake  Drive,  CA 

92123. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Office 
(Air-4],  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone 
(415)  744-1197. 

SUPPtEMENTARV  INFORMATION:  Ttus 
document  concerns  SEKIAPCD  Rule  2. 
Definitions:  Rule  67.0,  Architectural 
Coatings;  Rule  67.1.  Alternative 
Emission  Control  Plans:  Rule  67.2,  Dry 
Cleaning  Equipment  Using  Petroleum- 
Based  Solvents:  Rule  67.3,  Metal  Parts 
and  Products  Coating  Operations:  Rule 
67.5,  Paper.  Film,  and  Fabric  Coating 
Operations:  Rule  67.7.  Cutback  and 
Emulsified  Asphalts:  Rule  67.12. 
Polyester  Resin  Operations:  Rule  67.15. 
Pharmaceutical  and  Cosmetic 
Manufacturing  Operations:  67.16. 
Graphic  Arts  Operations:  Rule  67.17, 
Storage  of  Materials  Containing  Volatile 
Organic  Compounds:  Rule  67.18. 
Marine  Coating  Operations:  and  Rule 
67.24.  Bakery  Ovens.  These  rules  were 
submitted  to  EPA  on  October  18. 1996 
by  the  California  Air  Resources  Board. 
For  further  information,  please  see  the 
information  provided  in  the  Ehrect  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Date  Signed:  February  26. 1997. 
JohnWiae. 

Acting  Regiona]  Administrator. 
IFR  Doc.  97-7693  Filed  3-26-97;  8:45  am) 


40  CFR  Part  81 

IME04d-1   BWTIi;  FRL-6802-4] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Correction  of 
Designation  of  Nonclassified  Ozone 
Nonattainment  Areas;  Stales  of  Maine 
and  New  Hampsiiire 

AQ0ICY:  United  States  Enviroimiental 
Protection  Agency  (USEPA  or  Agency) 
ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  proposes  to 
correct  the  ozone  designations  for  the 
Sullivan  and  Belknap  Counties.  New 
Hampshire  nonattainment  areas  and  the 
portions  of  Oxford.  Franklin  and 
Somerset  Counties  in  Maine  designated 
nonattainment.  The  USEPA  is  proposing 
to  correct  their  designations  from 
nonattaiiunait  nonclassified/incomplete 
data  to  attainment/unclassified  for 
ozone  pursuant  to  section  110(k)(6)  of 
the  Clean  Air  Act  (the  Act),  which 
allows  the  USEPA  to  correct  its  actions. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  USEPA  is 


correcting  the  designations  in  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this 
correction  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  correction  is 
set  forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  the 
USEPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  Please  be 
aware  that  the  USEPA  will  institute 
another  comment  period  on  this  action 
only  if  warranted  by  significant 
revisions  to  the  rulemaking  based  on 
any  comments  received  in  response  to 
the  direct  final  rule.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
April  28.  1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director.  Office 
of  Ecosystems  Protection.  U.S. 
Environmental  Protection  Agency. 
Region  I.  JFK  Federal  Bldg.,  (CAQ). 
Boston,  MA  02203.  Copies  of  EPA's 
technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  Office  of  Ecosystems  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I.  One  Congress  Street.  11th 
floor.  Boston.  MA;  the  Bureau  of  Air 
Quality  Control,  Department  of 
Environmental  Protection.  71  Hospital 
Street,  Augusta,  ME  04333;  and  the  New 
Hampshire  Department  of 
Environmental  Services,  64  N.  Main  St.. 
Concord,  NH  03302. 

FOR  FURTHER  MFORMATION  CONTACT: 
Richard  P.  Burkhart,  U.S. 
Enviromnental  Protection  Agency, 
Region  I.  JFK  Federal  Bldg..  (CAQ). 
Boston.  MA  02203.  Phone:  317-565- 
3578. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Antharity:  42  U.S.C  7401-767lq. 
Dated:  March  19. 1997. 
Carol  M.  Browner, 

Administrator. 

(FR  Doc.  97-7627  Filed  3-26-97;  8:45  am] 
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COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

41  CFR  Parts  51-3, 51-4,  and  51-6 

Miscellaneous  Amendments  to 
Committee  Regulations 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Committee  is  proposing 
to  make  changes  to  four  sections  of  its 
regulations  to  clarify  them  and  improve 
the  efficiency  of  operation  of  the 
Committee's  Javits-Wagner-O'Day 
(JWOD)  Program.  The  changes  are 
necessary  to  assure  consistency  with  an 
earlier  regulation  change,  eliminate  an 
unnecessary  rule,  encourage  more 
efBcient  contracting,  and  inform  the 
public  of  a  change  in  Committee  poUcy 
on  military  resale  items. 

DATES:  Submit  comments  on  or  before 
May  27, 1997. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
ArUngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATK3N  CONTACT:  G. 
John  Heyer  (703)  603-7740.  Copies  of 
this  notice  will  be  made  available  on 
request  in  computer  diskette  format. 
SUPPLEMENTARY  INFORMATION:  Since  die 
Committee's  regulations  were  last 
amended  on  October  20.  1995  (60  FR 
54199),  the  Committee  has  noticed 
several  instances  where  minor  changes 
or  clarifications  are  needed.  The 
Committee  has  decided  to  make  these 
changes  in  one  rulemaking  rather  than 
individually. 

In  a  1994  revision  (59  FR  59342),  41 
CFR51-3.2(d).  concerning  the 
requirement  for  central  nonprofit 
agencies  to  recommend  to  the 
Committee  commodities  and  services 
for  addition  to  the  Procurement  List, 
with  initial  fair  market  prices,  was  spUt 
into  two  paragraphs  (41  OtTl  51-3.2(d) 
and  (e))  to  make  it  consistent  with  the 
Committee's  statute,  which  treats 
addition  of  commodities  or  services  to 
the  Procurement  List  and  determination 
of  fair  market  prices  as  two  distinct 
Conmiittee  functions.  However,  the 
related  provision  at  41  CFR  51-3. 2(c) 
requiring  central  nonprofit  agencies  to 
obtain  from  Federal  contracting 
activities  the  information  needed  for  the 
Committee  to  perform  these  functions 
was  not  similarly  divided.  The  proposed 
change  to  41  CFR  51-3.2(c)  makes  this 
division. 


The  Committee's  requirements  for  a 
nonprofit  agency  to  maintain  its 
qiiahfication  to  participate  in  the  JWOD 
Program  (41  CFR  51-4.3)  include 
compUance  with  applicable  Department 
of  Labor  (DOL)  compensation, 
employment,  and  occupational  health 
and  safety  standards  (paragraph  (b)(2)), 
and  establishment  of  written  procedures 
to  encourage  filling  of  vacancies  within 
the  nonprofit  agency  by  promotion  of 
qualified  employees  who  are  blind  or 
have  other  severe  disabilities  (paragraph 
(b)(9)).  Because  of  the  dollar  value  of 
their  Federal  contracts  under  the  JWOD 
Program,  most  JWOD  nonprofit  agencies 
are  required  by  DOL  employment 
standards  promulgated  under  authority 
of  section  503  of  the  RehabiUtation  Act 
to  have  procedures  Uke  those  required 
by  paragraph  (b)(9).  The  Committee 
strongly  endorses  the  policies 
underlying  these  IX)L  employment 
standards.  Accordingly,  the  Committee 
proposes  to  remove  paragraph  (b)(9)  and 
revise  paragraph  (b)(2)  to  make  clear  to 
the  pubUc  that  the  IDOL  standards  it 
mentions  include  the  procedures 
formerly  required  by  paragraph  (bK9). 

Commodities  and  services  added  to 
the  Procurement  List  normally  remain 
on  it  indefinitely.  The  Administration's 
reinvention  of  Government  initiatives 
encourage  the  use  of  long-term  contracts 
to  minimize  administrative  delay  and 
expense.  The  Committee  proposes  to 
amend  its  existing  regulation  (41  CFR 
51-6.3)  on  use  of  long-term  ordering 
agreements  for  JWOD  commodities  to 
add  a  paragraph  encouraging 
contracting  activities  to  use  the  longest 
contract  term  available  to  them  when 
bujnng  commodities  or  services  from 
the  JWOD  Program. 

The  Committee's  regulation  on 
mihtary  resale  commodities  (41  CFR 
51-6.4)  has  traditionally  identified  the 
specific  numbered  commodity  series  to 
which  it  applies.  The  Committee 
proposes  to  amend  this  regulation  to 
include  two  new  series  which  have  been 
authorized  by  the  Committee  for  the 
military  resale  program. 

Regnlatory  Flexibility  Act 

I  certify  that  this  proposed  revision  of 
the  Committee  regulations  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  revision  clarifies  program 
policies  and  does  not  essentiaily  change 
the  impact  of  the  regulations  on  small 
entities. 

Paperwork  Reductkn  Act 

The  Paperwork  Reduction  Act  does 
not  apply  to  this  proposed  nde  because 
it  contains  no  information  collection  or 


recordkeeping  requirements  as  defined 
in  that  Act  and  Its  regulations. 

Execi^ve  Order  No.  12866 

The  Committee  has  been  exempted 
from  the  regulatory  review  requirements 
of  the  Executive  G*der  by  the  Office  of 
Information  and  Regulatory  Affaire. 
Additionally,  the  proposed  rule  is  not  a 
significant  regulatory  action  as  defined 
in  the  Executive  Order. 

ListofSubiects 

41  CFR  Parts  51-3  and  51-6 

Government  proc\u«ment. 
Handicapped. 

41  CFR  Part  51-4 

Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble.  Parts  51-3,  51-4,  and  51-6  of 
Tide  41.  Chaper  51  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Parts  51- 
3,  51-4,  and  51-6  continues  to  read  as 
follows: 

Antfaority:  41  U.S.C  46-48c 

PART  51-a-CENTRAL  NONPROFIT 
AGENCIES 

2.  Section  51-3.2  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

151-^.2    ReeponsMMtee  under  the  JWOD 


(c)  Obtain  bom  Federal  contracting 
activities  such  procurement  information 
as  is  required  by  the  Committee  to: 

(1)  Determine  the  suitabihty  of  a 
commodity  or  service  being 
recommended  to  the  Committee  for 
addition  to  the  Procurement  List;  or 

(2)  Establish  an  initial  fair  market 
price  for  a  commodity  or  service  or 
make  changes  in  the  foir  nlariiet  price. 


PART  51-4— NONPROFTT  AGENCIES 

3.  Section  51-4.3  is  amended  by 
revising  paragraph  (b)(2).  removing 
paragraph  (b)(9),  and  redesignating 
paragraph  (b)(10)  as  (b)(9),  to  read  as 
follows: 

§51-4^    Mefcillnlng  quewneeden. 

•        •        •        •        • 

(b)*  •  • 

(2)  Comply  with  the  apphcable 
compensation,  employment,  and 
occupational  health  and  saiiBty 
standards  prescribed  by  the  Secretary  of 
Labor,  including  procedures  to 
encourage  filling  of  vacancies  within  the 
nonprofit  agency  by  promotion  of 


quaUfied  employees  who  are  blind  or 
have  other  severe  disabiUties. 


PART  51-6— PROCUREMENT 
PROCEDURES 

4.  Section  51-6.3  is  amended  by 
revising  the  section  heading, 
redesignating  the  existing  text  of  the 
section  as  paragraph  (a),  and  adding 
paragraph  (b),  to  read  as  follows: 

f  51-64    Long-term  procurements. 

•        *        •        •        • 

(b)  Contracting  activities  are 
encouraged  to  use  the  longest  contract 
term  available  by  law  to  their  agencies 
for  contracts  for  commodities  and 
services  under  the  JWOD  Program,  in 
order  to  minimize  the  time  and  expense 
devoted  to  formation  and  renewal  of 
these  contracts. 

5.  Section  51-6.4  is  amended  by 
revising  the  second  sentence  of 
paragraph  (b)  and  paragraphs  (c)(2), 
(c)(4),  and  (d)  to  read  as  follows: 


151-6.4    MHItary 


commodMee. 


(b)  •  "  *  Authorized  resale  outiets 
may  stock  commercial  items  comparable 
to  the  mihtary  resale  commodities  they 
stock,  except  that  mihtary  commissary 
stores  shall  stock  mihtary  resale 
commodities  in  the  800-,  900,  and  1000- 
series  exclusively,  unless  an  exception 
has  been  granted  on  an  individual  store 
basis  for  the  stocking  of  comparable 
conunercial  items  for  which  there  is  a 
significant  customer  demand. 

(c)*  *  • 

(2)  Require  the  stocking  in 
commissary  stores  of  mihtary  resale 
commodities  in  the  400-,  500-,  800-, 
900-,  and  1000-series  in  as  broad  a  range 
as  is  practicable. 

(4)  Estabhsh  pohdes  and  procedures 
which  reserve  to  its  agency  headquarters 
the  authority  to  grant  exceptions  to  the 
exclusive  stocking  of  800-,  900-,  and 
lOOO-series  mihtary  resale  commodities. 

(d)  The  Defense  Commissary  Agency 
shall  provide  the  Committee  a  copy  of 
each  directive  which  relates  to  the 
stocking  of  mihtary  resale  commodities 
in  commissary  stCHes,  including 
exceptions  authorizing  the  stocking  of 
commercial  items  in  competition  with 
800-,  900-,  and  lOOO-series  mihtary 
resale  commodities. 
•        •        •        •        • 

Dated  March  21. 1997. 
BeT«ijL.KGlkMnk 
Executive  Director. 
(FR  Doc  97-7652  Filed  3-26-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  387,  390.  391,  392,  395, 
396.  and  397 

[FHWA  Doctot  Na  MC-07-3] 

RIN212S-AD72 

Review  of  the  Federal  Motor  Carrier 
Safety  Regulations;  Regulatory 
RenH>vals  and  Substantive 
Amendments 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Extension  of  comment  period. 

StMMURY:  The  FHWA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  January  27, 
1997  (62  FR  3855),  in  which  the  agency 
requested  comments  on  its  intent  to 
remove,  amend,  and  redesignate  certain 
regulations  in  parts  387,  390,  391.  392, 
395,  396,  and  397  of  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs). 
The  comment  period  for  the  NPRM  was 
scheduled  to  close  on  March  28,  1997. 
In  response  to  a  request  for  an  extension 
of  the  comment  period,  the  FHWA  is 
extending  the  comment  period  until 
May  12,  1997. 

DATES:  Comments  must  be  received  no 
later  than  May  12,  1997. 
AOOflESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  at  the  top  of  this 
document  and  must  be  submitted  to  the 
Docket  Clerk.  U.S.  DOT  Dockets,  Room 
PL-401.  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.,  e.t.. 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notiBcation  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATMN  CONTACT:  Mr. 
Peter  C.  Chandler,  Office  of  Motor 
Carrier  Research  and  Standards.  (202) 
366-5763,  or  Mr.  Charles  E.  Medalen. 
Office  of  the  Chief  Counsel.  (202)  366- 
1354.  Federal  Highway  Administration. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  hohdays. 

SUPPI.EMENTARY  MFORMATION: 

Background 

The  first  FMCSRs  were  promulgated 
in  1937.  The  FMCSRs  have  been 
amended  many  times  during  the  past  60 
years,  hi  September  1992,  the  FHWA 


began  a  comprehensive  multi-year 
project  to  develop  modem,  uniform 
safety  regulations  that  are  up  to  date, 
clear,  concise,  easier  to  understand,  and 
more  performance  oriented.  This  project 
has  been  named  the  Zero  Base 
Regulatory  Review. 

Consistent  with  the  Zero  Base  project 
and  the  President's  Regulatory 
Reinvention  biitiative,  the  FHWA 
published  an  NPRM  in  the  Federal 
Register  on  January  27, 1997  (62  FR 
3855),  in  which  the  agency  requested 
comments  on  its  intent  to  remove, 
amend,  and  redesignate  certain 
regulations  concerning  hnancial 
resp>onsibility;  general  applicability  and 
definitions;  accident  recordkeeping 
requirements;  quaUhcations  of  drivers; 
driving  of  commercial  motor  vehicles; 
hours  of  service  of  drivers;  inspection, 
repair,  and  maintenance;  and  the 
transportation  of  hazardous  materials. 
These  regulations  were  identified  as 
being  obsolete,  redundant,  unnecessary, 
ineffective,  burdensome,  more 
appropriately  regulated  by  State  and 
local  authorities,  better  addressed  by 
company  policy,  in  need  of  clarification, 
or  more  appropriately  contained  in 
another  section. 

The  National  Tank  Truck  Carriers, 
hic.  (NTTC)  requested  the  FHWA  to 
extend  the  comment  period  of  the 
NPRM  by  30  days.  The  NTTC  explained 
that  it  will  be  holding  an  annual 
meeting  in  early  April  and  a  review  of 
the  NPRM  is  planned  at  the  meeting. 
The  timing  of  the  meeting  would  make 
the  NTTC  unable  to  submit  substantive 
comments  to  the  docket  on  behalf  of  its 
membership  by  the  March  28.  1997, 
deadline. 

The  FHWA  has  decided  to  grant  a  45 
day  extension  of  the  comment  period. 
Because  of  the  importance  of  the 
rulemaking,  and  the  volume  and 
complexity  of  issues  raised  in  it,  the 
FHWA  believes  that  the  public  interest 
would  be  served  by  permitting  the 
NTTC,  regulated  entities  and  their 
representative  associations  and 
organizations,  interested  parties,  and  the 
pubUc  an  additional  45  days  in  which 
to  submit  comments.  Any  additional 
time  beyond  45  days,  however,  would 
unnecessarily  delay  the  issuance  of  the 
final  rule.  Accordingly,  the  FHWA  is 
extending  the  comment  period  for  this 
docket  until  Monday.  May  12,  1997. 

Authority:  49  U.S.C.  322,  504.  5112,  5125. 
31132.  31133.  31136,  31138.  31139.  31502. 
and  31504;  sec.  345.  Pub.L  104-59.  109  Stat. 
568. 613:  and  49  CFR  1.48. 


Issued  on:  March  19, 1997. 

Jane  Garwjr, 

Acting  Administrator,  Federal  Highway 
Administration. 

(FR  Doc.  97-7737  Filed  3-26-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildiife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Status  Reviews 
for  the  Alexander  Archipelago  Wolf 
and  Queen  Charlotte  Goshawk 

AOENCV:  Fish  and  Wildlife  Service, 
Ulterior. 

ACTION:  Notice  of  status  reviews; 
reopening  of  comment  period. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  provides  notice  that  the 
comment  period  on  the  rangewide 
status  reviews  for  the  Queen  Charlotte 
goshawk  (Accipiter  gentilis  laingi)  and 
the  Alexander  Archipelago  wolf  (Canis 
lupus  ligoni)  is  reopened.  The  Service 
solicits  any  information,  data, 
comments,  and  suggestions  from  the 
public,  other  government  agencies,  the 
scientific  community,  industry,  or  other 
interested  parties  concerning  the  status 
of  these  species.  The  notice  of  the  status 
reviews  was  published  on  December  5, 
1996  (61  FR  64496),  and  extension  of 
the  comment  period  was  published 
December  3,  1996  (61  FR  69065).  On 
February  14,  1997  (62  FR  6930),  the 
public  comment  p>eriod  was  reopened 
until  March  5,  1997. 

DATES:  The  comment  period,  previously 
scheduled  to  close  March  5, 1997  (62  FR 
6930),  is  reo|}ened  and  will  now  close 
on  April  4,  1997.  Any  comments 
received  by  the  closing  date  will  be 
considered  in  the  findings  on  the 
species'  status  under  the  Endangered 
Species  Act. 

ADDRESSES:  Comments  and  materials 
should  be  sent  to  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  3000  Vintage  Blvd.,  Suite  201. 
Juneau,  Alaska  99801-7100. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Teresa  Woods,  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503. 

SUPP1.EMENTARY  MFORMATKNI: 

Background 

The  Service  has  prepared  draft  status 
reviews  for  the  Queen  Charlotte 
goshawk  and  the  Alexander  Archipelago 
wolf.  The  information  in  the  reviews 
will  be  used  in  the  Service's  evaluation 


of  whether  listing  either  species  under 
the  Endangered  Species  Act  (Act)  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.)  is  warranted.  The  Queen  Charlotte 
goshawk  occurs  in  forested  areas 
throughout  coastal  mainland  and 
insular  areas  of  British  Coliunbia, 
Canada,  and  southeastern  Alaska.  The 
Alexander  Archipelago  wolf  occurs  in 
forested  areas  of  insular  and  mainland 
southeast  Alaska,  from  Dixon  Entrance 
(US/Canada  border)  to  Yakutat  Bay, 
including  all  large  islands  of  the 
Alexander  Archipelago  except 
Admiralty,  Baranof,  and  Chichagof 
Islands. 

The  Service  is  requesting  any 
information,  data,  comments,  and 


siiggestions  from  the  public,  other 
government  agencies,  the  scientific 
community,  industry,  or  other 
interested  parties  concerning  the  status 
of  these  species.  All  information 
regarding  the  statiis  of  these  species, 
including  comments  received  on  the 
draft  status  reviews  will  be  considered. 
Please  contact  Teresa  Woods  at  (907) 
786-3505  to  obtain  a  copy  of  the  status 
reviews. 

Author 

The  primary  author  of  this  notice  is 
Teresa  Woods,  U.S.  Fish  and  WildUfie 
Service,  Alaska  Region.lOll  E.  Tuddr 
Road,  Anchorage,  Alaska  99503. 


Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531-1544). 

List  of  Sobiects  in  50  CFR  Fart  17 

Endangered  and  threatened  species, 
Export,  Import,  Reporting  and 
recordkeeping  requirements, 
Transptortation. 

Dated:  March  20, 1997. 
Robyn  ThorMm, 

Acting  Regional  Director,  Region  7,  Fish  and 
Wildlife  Serrice. 

(PR  Doc  97-7778  Filed  3-26-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  of 
proposed  rules  that  are  applicable  to  the 
pubic  Notices  of  hieanngs  and  investigations, 
committee  rneetmgs,  agency  decisions  and 
rulings,  delegations  of  authonty.  filing  of 
petitions  arxj  applications  and  agency 
statements  of  organization  arxj  functions  are 
examples  of  documents  appearing  in  ttiis 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

March  21, 1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affiars, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Department  clearance  Office,  USDA, 
OaO,  Mail  Stop  7602,  Washington.  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6204  or 
(202) 720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

•  Agricultural  Marketing  Service 

Title:  Specified  Commodities 
Imported  into  the  United  States  Exempt 
from  Import  Requirements.  7  CFR  944, 
980,  and  999. 

OMB  Control  Number:  0581-0167. 

Summary:  Importers  and  receivers 
provide  specific  information  on 
agricultural  commodities,  such  as 
product,  variety,  place  of  inspection, 
quantity  and  intended  use. 

Need  and  Use  of  the  Information:  The 
information  is  collected  to  make  sure 
that  agricultural  products  exempt  from 
established  grade,  size,  quality  and 
maturity  requirements  are  used  for 
specified  exempt  purposes. 

Description  of  Respondents:  Business 
or  other  for-profit;  not-for-profit 
institutions.. 

Number  of  Respondents:  714. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  303. 

•  Procurement  and  Property 
Management 

Tide:  Procurement:  Key  Personnel 
Clause. 

OMB  Control  Number:  0505-0015. 

Summary:  The  contributions  of 
certain  contractor  employees  may  be 
critical  to  the  success  of  work 
contracted  for  by  USDA. 

Need  and  Use  of  the  Information: 
Contracting  officers  need  to  collect 
information  about  changes  in  contractor 
personnel  to  ensure  satisfactory 
performance.  The  contracting  officer 
needs  this  information  to  determine 
whether  the  departure  of  a  key  person 
from  the  contractor's  staff  could  make  a 
deleterious  effect  upon  contact 
performance,  and  to  determine  what 
accommodation  or  remedies  may  be 
taken. 

Description  of  Respondents:  Business 
or  other  for-profit;  not-for-profit 
institutions:  Federal  Government;  State. 
Local  or  Tribal  Government. 

Number  of  Respondents:  200. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  200. 

•  Procurement  and  Property 
Management 

Title:  Procurement:  Progress 
Reporting  Clause. 
OMB  Control  Number:  0505-0016. 


Summary:  In  order  to  administer 
contacts  for  research  and  development 
or  for  advisory  and  assistance  services, 
contracting  officers  need  information 
about  contractor  progress  in  performing 
the  contracts. 

Need  and  Use  of  the  Information:  If 
contracting  officers  could  not  obtain 
progress  report  information,  they  would 
have  to  physically  monitor  the 
contractor's  operations  on  a  day  to  day 
basis  throughout  the  performance 
period.  The  information  is  used  to 
compare  actual  progress  and 
expenditures  to  anticipated  performance 
and  contractors  representation  on  which 
the  award  was  based. 

Description  of  Respondents:  Business 
or  other  for-profit;  not-for-profit 
institutions;  Federal  Government;  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  200. 

Frequency  of  Responses:  Reporting: 
Monthly,  Quarterly. 

Total  Burden  Hours:  3.600. 

•  Procurement  and  Property 
Management 

Title:  Procurement:  Maximum 
Workweek — Construction  Schedule. 

OMB  Control  Number:  0505-001 1. 

Summary:  When  USDA  contracts  for 
construction  services,  both  the 
contacting  office  and  the  contractor        ' 
need  to  establish  a  work  schedule. 
Contracting  officers  put  the  Maximum 
Workweek — Construction  Schedule 
clause  in  solicitations  and  contracts  for 
construction  when  the  contractor's 
access  to  the  work  site  may  be 
restricted. 

Need  and  Use  of  the  Information: 
Schedule  information  allows  the  office 
to  assign  inspectors  or  representatives  to 
the  site  when  the  contractor  is  actually 
working  on  the  site. 

Description  of  Respondents:  Business 
or  other  for-profit;  Federal  Government. 

Number  c)f  Respondents:  600. 

Frequency  of  Responses:  Reporting: 
on  occasion. 

Total  Burden  Hours:  150. 

•  Procurement  and  Property 
Management 

Title:  Procurement:  Brand  Name  or 
Equal  Provision  and  Clause. 

OMB  Control  Number:  0505-0014. 

Summary:  When  it  issues  a  formal 
solicitation  to  acquire  products,  the 
contracting  office  includes  a 
specification  or  purchase  description  in 
the  solicitation  which  describes  the 


product  sought  and  desired 
characteristics  of  the  product. 

Need  and  Use  of  the  Information:  The 
contracting  officer  needs  information 
about  the  sahent  characteristics  of  an 
offeror's  product  to  evaluate  whether 
the  offered  product  is  equal  to  the 
benchmark  product. 

Description  of  Respondents:  Business 
or  other  for-profit;  Fedeial  Government. 

Number  of  Respondents:  74,838. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  7,484. 

•  Procurement  and  Property 
Management 

Title:  Procurement:  Instruction  for  the 
Preparation  of  Business  and  Technical 
Proposals. 

OMB  Control  Number:  0505-0013. 

Summary:  Contracting  officers  insert 
this  clause  in  solicitation  for  products  or 
services  which  will  be  awarded  by 
negotiation. 

Need  and  Use  of  the  Information:  The 
contracting  officer  needs  business 
information  from  the  offeror  to  evaluate 
the  offeror's  capabihty  and 
respionsibiUty.  The  technical  proposal 
together  with  the  offeror's  pricing  is 
needed  to  select  the  offeror  who  will  be 
awarded  a  contract. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions;  Federal  Government;  State, 
Local  or  Tribal  Government 

Number  of  Respondents:  3,200. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  112.000. 

•  Farm  Service  Agency 

Title:  Request  for  Direct  Loan 
Assistance. 

OMB  Control  Number:  0560-0187. 

Summary:  Form  FSA  410-1,  "Request 
for  Direct  Loan  Assistance,"  is  needed 
to  collect  information  for  making 
eUgibihty  and  financial  fiaasibility 
determinations  on  respondents  request 
for  direct  new  loans  and  for  currently 
indebted  borrowers,  loan  servicing/ 
assistance  authorizes  under  the 
ConsoUdated  Farm  and  Rural 
Development  Act.  and  ammded 

Need  and  Use  of  the  Information:  The 
collected  information  is  used  to  make 
ehgibility  and  financial  feasibiUty 
determinations. 

Description  of  Respondents:  Farms; 
Individuals  or  households;  Business  or 
other  f(v-profit;  Federal  Govwnment. 

Number  of  Respondents:  44,200. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  45,760. 


•  Rural  Housing  Service 

Title:  7  CFR  1944-^,  Rural  Rental  and 
Cooperative  Housing  Loan  PoUdes, 
Procedures,  and  Authorizations. 

OMB  Control  Number:  0575-0047. 

Summary:  Information  collected 
includes  an  application,  plans  for 
community  development  and 
compliance  with  fair  housing  laws, 
specifications  for  proposed  housing 
units  and  costs  associated  with  the 
project. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  evaluate  the  cost 
benefits,  feasibility,  and  financial 
performance  of  the  proposed  project,  as 
well  as  the  ehgibility  of  the  appUcant. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Not-for-profit  institutions; 
State,  Local  or  Tribal  Government., 

Number  of  Respondents:  1,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  56,434. 

•  Agricultural  Marketing  Service 

Title:  Nectarines  Grown  in 
CaUfomia — Marketing  Order  No.  916. 

OMB  Control  Number:  0581-0072. 

Surrunary:  Information  is  collected 
bxjm  growers  and  handlers  to  nominate 
conunittee  members,  conduct  referenda, 
and  specific  information  related  to 
product  shipped. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  regulate  the 
provisions  of  Marketing  Order  No.  916. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms. 

Number  of  Respondents:  1,131. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  1.085. 

•  Farm  Service  Agency 

Title:  Peanut  Quota  Regulations  for 
the  1996  through  2002  crops.  7  CFR 
729— Addendum. 

OMB  Control  Number:  0560-0006. 

Sununary:  The  information  relative  to 
reports  and  recordkeeping  for  Form 
FSA-377  as  authorized  by  the  Secretary 
is  used  by  FSA  to  obtain  a  Ust  of 
producere  requesting  an  out-of-county 
transfsr  and  when  a  letter,  is  required  to 
use  the  register  to  obtain  the  names  of 
producers  for  inclusion  in  the  lottery. 

Need  and  Use  of  the  Information: 
Without  the  collection  of  information, 
the  affected  county  FSA  offices  would 
have  to  monitor  the  approved  transfere 
and  terminate  such  approvals  when  the 
transfer  limit  was  reached.  This  result 
would  cause  producere  requesting 
transfare  to  be  approved  cm  a  first-come, 
first-serve  basis.  USDA  has  determined 
that  such  process  would  be  unfair  and 


difficult  to  administer  at  the  county 
level  and  by  regulation  has  estabUshed 
a  selection  by  lot  as  the  method  for 
limiting  out-of-county  transfers. 

Description  of  Respondents:  Farms; 
Federal  Government. 

Number  of  Respondents:  1,000. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Annually. 

Total  Burden  Hours:  352,900. 

Emergency  processing  of  this 
submission  has  been  requested  by  April 
15, 1997. 

•  Rural  Housing  Service 

Title:  7  CFR  3570-B  "Community 
FaciUties  Grant  Program." 

OMB  Control  Number:  0575-None. 

Summary:  The  information  collection 
includes  an  agreement  for 
administrative  requirements  and  a 
statement  of  inability  to  obtain  credit 
from  other  soiuoes. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  fulfill  the 
requirements  for  the  community 
feciUties  grant  program. 

Description  of  Respondents:  Not-for- 
profit  institutions;  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  200. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  438. 

Emergency  Processing  of  This 
Submission  Has  Been  Requ«Sfed  By 
March  28, 1997. 

•  Rural  Utilities  Service 

Title:  Certification  of  Authority. 

OMB  Control  Number:  0572-0074. 

Summary:  Form  RUS  675  provides 
names  of  individuals  in  cooperatives 
who  are  authorized  to  sign  RUS  forms 
in  connection  with  requisitioning  and 
accounting  for  construction  loan  funds. 

Need  and  Use  of  the  Information:  The 
infbnnation  is  used  to  keep  RUS  up-to- 
date  on  any  changes  in  signatuire 
authority  and  controls  the  release  of 
funds  only  to  authorized  borrowera 
representatives. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  490. 

Frequency  of  Responses:  Repwting: 
On  occasion. 

Total  Burden  Hours:  49. 

•  Rural  Housing  Service 

Titie:  7  CFR  1924-A,  "Planning  and 
Performing  Construction  and  Other 
Development" 

OMB  Control  Number  0575-0042. 

Summary:  Infmnation  is  collected  to 
describe  the  planned  construction  and 
development  work,  to  describe  materials 
used  in  construction  or  repair,  to  certify 
payments  made,  to  provide  drawings 
and  specifications,  and  cost  estimates. 
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Need  and  Use  of  the  Information:  The 
information  is  used  by  RHS  to 
determine  whether  a  loan/grant  can  be 
approved,  to  ensure  that  RHS  had 
adequate  security  for  the  loans  financed 
and  to  provide  for  sound  construction 
and  development  work. 

Description  of  Respondents: 
Individuals  and  households:  business  or 
other  for-profit;  not-for-profit 
institutions;  farms. 

Number  of  Respondents:  23,223. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  111,882. 

•  Food  and  Consumer  Serrice 

Title:  School  Nutrition  Study. 

0MB  Control  Number:  0584-^ew. 

Summary:  This  proposed  study  is 
designed  to  examine  meals  o%red  by 
and  characteristics  of  school  nutrition 
programs.  Data  will  be  collected  from  a 
nationally  representative  sample  of 
pubUc  elementary,  middle  and  high 
schools  during  the  fall  of  the  1997-98 
school  year. 

Need  and  Use  of  the  Information:  The 
data  collection  and  analysis  will 
provide  USDA  with  an  up-to-date 
assessment  of  the  progress  of  the 
nation's  schools  implmienting  the 
Dietary  Guidelines  and  Recommended 
Daily  Allowances  in  school  meats. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  1,581. 

Frequency  of  Responses:  Reporting: 
One-time  only. 

Total  Burden  Hours:  9,482. 
Dooaid  Hnkfaar, 

Deputy  Departmental  Qearance  Officer. 
(FR  Doc  97-7806  Filed  3-26-97;  8:45  am] 
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Afiknal  and  Plant  Health  Inapactlon 
Sarvica 

p>octo(  Na  ST-oas-il 

Intantto  laaua  Vatadnary  Biological 
Product  Uoanaaa 

AOeiCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 


We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Sovice  intends  to  issue 
veterinary  biological  product  Ucenses  to 
Rhone  Merieux,  Inc..  for  four  veterinary 
vaccines  intended  for  use  in  dogs.  This 
proposed  action  is  consistent  with  the 
conclusicHis  of  a  risk  analysis  that 
formed  the  basis  of  an  environmental 
assessment  and  finding  of  no  significant 
impact  prepared  prior  to  the 
authorization  of  field  trials  for  those 


vaccines.  With  this  notice,  we  are 
stating  our  intention  to  issue  veterinary 
biological  product  licenses  for  those 
vaccines  after  14  days  from  the  date  of 
this  notice  unless  new  substantial  issues 
bearing  on  the  effects  of  the  action 
contemplated  here  are  brought  to  our 
attention. 

ADDRESSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  prepared  for  the  field  testing  of 
the  products  may  be  obtained  by  writing 
to  the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Please  refer  to  the 
docket  number  of  this  notice  when 
requesting  copies.  Copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  (as  well  as  the 
risk  analysis  with  confidential  business 
information  removed)  are  also  available 
for  pubUc  inspection  at  USDA,  room 
1141,  South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Jeanette  (keenberg.  Technical  Writer- 
Editor,  Center  for  Veterinary  Biologies- 
Licensing  and  Policy  Development,  VS, 
APHIS,  USDA,  4700  River  Road  Unit 
148,  Riverdale,  MD  20737-1231; 
telephone  (301)  734-5338;  fax  (301) 
734-8910. 

SUPPLEMENTARY  INFORMATION:  We  are 
advising  the  pubUc  that  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
intends  to  issue  veterinary  biological 
product  licenses  to  Rhone  Merieux,  Inc., 
Establishment  License  No.  298,  for  four 
veterinary  vaccines  intended  for  use  in 
dogs.  These  vaccines  each  contain  a 
canarypox-vectored  canine  distemper 
fraction.  The  true  names  and  product 
codes  of  the  four  vaccines  are  as 
follows: 

(1)  Canine  Distemper- Adenovirus 
Tjrpe  2-Coronaviru8-Parainfluenza- 
Parvovirus  Vaccine,  Modified  Live 
Virus,  Canarypox  Vector,  Leptospira 
Bacterin  (Code  46J9.R1); 

(2)  Canine  Distem{>er-Adenoviru8 
Tjrpe  2-Parainfluenza-Parvo virus 
Vaccine,  Modified  Live  Virus, 
Canarypox  Vector.  Leptospira  Bactwin 
(Code  463g.Rt); 

(3)  Canine  Distemper-Adenovirus 
Type  2-Coronavini8-Parainfluenza- 
Parvovirus  Vaccine,  Modified  Live 
Virus.  Canarypox  Vector  (Code 
1591.R1);  and 

(4)  Canine  Distemper-Adenovirus 
Tjrpe  2-Parainfluenza-Parvovirus 
Vaccine,  Modified  Live  Virus. 
Canarypox  Vector  (Code  13D1.R1). 


The  products  numbered  (1)  and  (3) 
above  were  field  tested  directly.  The 
products  numbered  (2)  and  (4)  above 
contain  the  same  components  as  (1)  and 
(3),  respectively,  except  that  they  lack 
the  Canine  Coronavirus  fraction; 
therefore,  they  are  being  licensed  based 
on  data  generated  for  the  products 
numbered  (1)  and  (3). 

With  this  notice,  APHIS  states  its 
intention  to  issue  veterinary  biological 
product  licenses  for  these  products  after 
14  days  from  the  date  of  this  notice 
unless  new  substantial  issues,  bearing 
on  the  effects  of  the  action  contemplated 
here,  are  brought  to  APHIS'  attention. 

This  proposed  action  is  consistent 
with  the  conclusions  of  a  risk  analysis, 
which  formed  the  basis  for  the 
environmental  assessment  (EA) 
supporting  authorization  of  a  field  trial 
using  these  vaccines.  Since  the  issues 
raised  by  authorization  of  a  field  trial 
and  by  issuance  of  a  product  license  are 
identical,  and  since  the  field  trial  data 
have  supported  the  conclusions  of  the 
original  EA  and  finding  of  no  significant 
impact  (FONSD.  APHIS  has  concluded 
that  the  EA  and  FONSI  generated  for  the 
field  trial  are  also  applicable  to  the 
proposed  licensing  actions.  Therefore, 
APHIS  does  not  intend  to  issue  a 
separate  EA  to  support  issuance  of 
product  licenses.  Ekised  on  our  original 
FONSI,  reconfirmed  here,  we  have 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

Authority:  21  U.S.C  151-159. 

Done  in  Washington,  DC.  this  21st  day  of 
March  1997. 

DoMld  W.  LndKiiiger, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc  97-7809  Filed  3-26-97;  8:45  am] 


Foraet  Sarvica 

Changes  In  Mammoth  Creek  Minimum 
Streamflow  Requirements  and  Point  of 
Meaaurement,  and  Changes  in  Place  of 
Uae 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service, 
Department  of  Agriculture,  will  prepare 
an  environmental  imfwct  statement 
(EIS)  for  the  proposed  amendment  to  the 
existing  Master  Operating  Agreement 
establishing  minimum  streamflow 
requirements  for  Mammoth  Creek,  and 
Point  of  Measurement.  The  Forest 
Service,  Inyo  National  Forest,  Mono 
County,  California,  is  acting  as  joint  lead 
agency  on  the  pro)ect,  together  with  the 
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Mammoth  Commimity  Water  District 
(District).  Under  the  CaUfomia 
Environmental  QuaUty  Act,  the  District 
must  conduct  its  own  environmental 
assessment,  and  has  determined  that  an 
Environmental  Impact  Report  (EIR)  is 
required.  In  accordance  with  Federal 
and  State  regulations,  a  joint  EIR/RIS 
will  be  prepared.  The  agency  gives 
notice  of  the  environmental  analysis 
and  decision  making  processes  that  will 
occur  on  the  proposal  so  that  interested 
and  affected  people  are  aware  of  how 
they  may  participate  and  contribute  to 
the  final  decision. 

DATES:  Comments  regarding  the  scope  of 
the  analysis  must  be  received  by  April 
30. 1997. 

ADDRESSES:  Submit  written  comments 
and  suggestioos  concerning  the 
proposed  action  to  the  responsible 
official,  Dennis  Martin.  Forest 
Supervisor,  Inyo  National  Forest.  873 
North  Main  Street,  Bishop,  CaUfomia 
93154,  Attn.  MCWD  EK/EIS. 

FOR  FURTHER  SIFORMATION  CONTACT: 
Direct  questions  about  this 
environmental  impact  statement  to 
Thom  Heller,  Special  Use  Permit 
Administrator,  Inyo  National  Forest, 
P.O.  Box  148,  Mammoth  Lakes, 
Cahfomia  93546.  or  telephone  (619) 
924-5513. 

8UPPI.EMENTARV  MFORMATXM:  The 
proposed  action  consists  of  two  specific 
components:  1)  a  change  in  the 
minimum  streamflow  requirements  for 
Mammoth  Creek  and  the  point  of 
measurement,  and  2)  a  change  in  the 
District's  authorized  Place  of  Use  (POU) 
for  Mammoth  Creek  water.  The  change 
in  minimum  streamflow  requirements 
and  point  of  measurement  result  in  both 
state  and  federal  actions  that  require 
CEQA  and  NEPA  documentation. 
Although  addressed  in  the  joint  EIR/EIS, 
the  change  in  the  POU  is  a  state  actitm 
only,  and  not  subject  to  NEPA.  Three 
alternatives  are  currently  being 
considered:  changing  the  minimum 
streamflow  requirements  to  the 
schedule  shown  on  Table  2  (Proposed 
action);  changing  the  minimum 
streamflow  requirements  to  an 
ahemative,  three-flow  schedule;  and  not 
changing  the  minimum  streamflow 
requirements  (no  action). 

Public  partidpaticm  will  be  specially 
important  at  several  points  during  the 
analjrsis.  The  first  point  is  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  has  and  is  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  action.  This  input  will  be  used 


in  preparation  of  the  draft  EIR/EIS.  The 
scoping  process  includes: 

1.  Idmitifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (e.g.,  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

Mailings  to  individuals  and  agencies 
that  participate  in  the  above  planning 
efforts  Mdll  provide  them  with 
infmmaticm  about  the  proposed  project 
PubUc  meetings,  if  held,  will  be 
announced  locaUy.  Federal,  State,  and 
local  agencies,  user  groups  and  other 
organizations  who  would  be  interested 
in  the  study  will  be  invited  to 
participate  in  scoping  the  issues  that 
should  be  considered. 

The  draft  EIR/EIS  is  scheduled  to  be 
completed  by  September,  1997.  The 
comment  period  on  this  draft  EIR/EIS 
will  be  45  days  from  the  date  the 
Environmental  Protectimi  Agency's 
notice  of  availabiUty  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  proposed 
action  participate  at  that  time. 

The  Forest  Service  beUeves,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
revie%vers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposed  acticm  so  that  it 
is  meaningful  and  alerts  an  agency  to 
the  reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIR/EIS  stage  but  that 
are  not  raised  until  after  completion  of 
the  final  EIR/EIS  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Hodel,  803  F.2d  1016. 1022  (9th  Or. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334, 1338  (E.  D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfuUy  consider  them 
and  respond  to  them  in  the  final  EJJU 
EIS. 


To  assist  the  Forest  Service  in 
idmtifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIR/EIS  should 
be  as  specific  as  possible.  It  is  also 
helpful  if  comments  refer  to  specific 
pages  or  chapters  of  the  draft  docimient. 
Comments  may  nlso  address  the 
adequacy  of  the  draft  EIR/EIS  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  docimient. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quauty 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  PoUcy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

After  the  comment  perioa  ends  on  the 
draft  EIR/EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
S«vice  in  preparing  the  final  EIR/EIS. 
whidi  is  expected  to  be  completed  by 
December.  1997.  The  Forest  Service  is 
required  to  respond  in  the  final  EIS  to 
the  comments  received  (40  CFR  1503.4). 
The  responsible  official  will  consider 
the  comments,  responses,  and 
environmental  consequences  discussed 
in  the  final  EIS  and  appUcable  laws, 
regulations,  and  policies  in  making  his 
decision  on  the  proposal. 

The  decision  will  either  be  approval 
of  the  proposed  action  as  submitted, 
approval  of  the  proposed  action  as 
modified,  or  denial  of  the  proposed 
action  (No.  Action).  If  the  proposal  is 
approved,  the  existing  Memorandum  of 
Agreement  would  be  modified  and  the 
revised  minimimi  flow  requirements  for 
Mammoth  Creek  would  be  approved. 
The  responsible  official  will  dociunent 
the  decision  and  rationale  in  the  Record 
of  Decision.  The  decision  will  be  subject 
to  appeal  under  36  CFR  215  or 
regulations  appUcable  at  the  time  of  the 
dedsion. 

Dated:  ManJi  21, 1997. 
Dmda  W.  Martin, 
Forest  Supervisor. 
[FR  Doc  97-7773  Filed  3-26-97;  8:45  am] 

I  OOOt  MM-1Mi 


Southwest  Oregon  Provincial 
Inlsfsgancy  Executive  CommMae 
(PEC),  Advisory  Commitlae 

AQENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Oregon  PIEC 
Advisory  Committee  will  meet  on  April 
17, 1997  at  the  J.  Herbert  Stone  Nursery, 
2606  Old  Stage  Road,  Central  Point, 
Oregon.  The  meeting  will  begin  at  9K)0 
a.m.  and  continue  until  4:30  p.m. 
Agmda  items  to  be  covered  include:  (1) 
Update  on  coarse  woody  material 
standard  implementation;  (2)  OOHO 
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Salmon  management  status  by  State  of 
Oregon;  (3)  South  Cascades  Late 
Successions!  Reserve  Assessment 
presentation:  (4)  Advisory  Committee 
critique  evaluation  and 
recommendations,  and  (5)  Public 
comments.  All  Province  Advisory 
committee  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend. 

FOR  FURTHER  mFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Chudi  Anderson,  Province  Advisory 
Committee  Staff.  USDA,  Forest  Service, 
Rogue  River  National  Forest.  333  W.  8th 
Street.  Medford,  Oregon  97501,  phone 
541-858-2322. 

Dated:  March  19. 1997. 

laawT.GlMkn. 

Forest  Supervisor,  Desipwted  Federal 
Official. 

|FR  Doc.  97-7739  Filed  3-26-97;  8:45  am) 

I  COM  341*-11-«l 


Um  Of  CertHtod  Forage  To  Prewnt  the 
Spr«ad  of  Noxious  Weeds  on  Natk>nai 
Forest  System  Lands  in  Montana 

AQENCV:  Forest  Service,  USDA. 

ACTION:  Notice  of  pro{>os8d  policy: 
request  for  public  comment. 

SUMMARY:  The  Regional  Forester  for  the 
Northern  Region  of  the  Forest  Service  is 
prop>osing  a  requirement  that  would 
prohibit  the  use  of  hay,  grain,  straw, 
cubes  or  pelletized  feed  on  National 
Forest  System  lands  in  Montana  unless 
it  is  certified  as  free  of  noxious  weeds 
or  noxious  weed  seeds  may  be  used. 
This  requirement  will  affect  such  users 
as  recreationists  using  pack  and  saddle^ 
stock,  ranchers  operating  under  For^l 
Service  grazing  permits,  outfitters  and 
guides  operating  under  Forest  Service 
permits,  and  contractors  who  use  straw 
or  hay  for  reseeding  or  erosion  control 
purposes  on  National  Forest  System 
administered  lands  in  Montana.  This 
proposal  has  been  developed  in 
coordination  with  the  State  of  Montana 
and  Bureau  of  Land  Management 
Montana  State  office,  which  is 
publishing  a  similar  proposal  in  a 
separate  notice  in  this  same  issue  of 
today's  Federal  Register.  The  intended 
effect  is  to  coordinate  prevention  of  the 
spread  of  undesirable  weeds  on  federal 
lands  in  Montana. 

DATES:  Comments  must  be  received  in 
writing  by  March  26.  1997. 

ADDRESSES:  Send  written  comments  to 
Regional  Forester,  Forest  Service, 
USDA,  P.O.  Box  7669,  Missoula.  MT 
59807. 

FOR  FURTHER  MFORMATION  CONTACT: 


James  Olivarez,  Forest  and  Rangeland 
Staff,  Northern  Region,  Forest  Service, 
(406) 329-3621. 

SUPPLEMENTARY  INFORMATION:  Noxious 
weeds  are  a  serious  problem  in  the 
western  United  States.  Species  like 
Leafy  Spurge,  Spotted  Knapweed,  Musk 
Thistle,  Purple  Loosestrife,  and  others 
are  alien  to  the  United  States  and  have 
no  natural  enemies  to  keep  their 
populations  in  balance.  Consequently, 
these  undesirable  weeds  invade  healthy 
ecosystems,  displace  native  vegetation, 
reduce  species  diversity,  and  destroy 
wildlife  habitat.  Widespread 
infestations  lead  to  soil  erosion  and 
stream  sedimentation.  Furthermore, 
noxious  weed  invasions  weaken 
reforestation  efforts,  reduce  forage  for 
domestic  and  wild  ungulates, 
occasionally  irritate  public  land  users 
by  aggravating  allergies  and  other 
ailments,  and  threaten  federally 
protected  plants  and  animals. 

To  cuib  the  spread  of  noxious  weeds, 
a  growing  number  of  Western  states 
have  jointly  developed  noxious  weed- 
free  forage  certification  standards  and. 
in  cooperation  with  various  Federal, 
State  and  county  agencies,  have  passed 
weed  control  laws.  Because  hay  and 
other  forage  products  containing 
noxious  weed  seed  are  part  of  the 
infestation  problem.  Montana  has 
developed  a  hay  inspection, 
certification,  and  identification  process; 
participates  in  a  regional  inspection, 
certification,  and  identification  process; 
and  encourages  forage  producers  to 
grow  products  free  of  noxious  weed 

Pursuant  to  36  CFR  §  261.50.  the 
Regional  Forester  may  issue  orders  to 
close  or  restrict  uses  on  National  Forest 
System  lands.  If  adopted,  this  propmsed 
requirement  to  close  National  Forest 
System  lands  to  users  who  do  not  use 
a  certified  weed-free  forage  or  similar 
product  would  result  in  a  standard 
closure  order  applicable  to  all  National 
Forest  System  lands  in  Montana.  The 
Northern  Regional  Forester  has  been 
implementing  a  similar  policy  oh  a 
forest-by-forest-basis  in  Montana  since 
1989.  As  a  result  of  cooperative  efforts 
between  the  State,  the  Forest  Service, 
and  the  Bureau  of  Laqd  Management 
(BLM)  Montana  State  Office,  BLM  is 
proposing  a  similar  standard 
requirement  for  all  public  lands  under 
its  jurisdiction.  The  BLM  proposal 
appears  in  a  separate  notice  in  this  issue 
of  today's  Federal  Register. 

The  Forest  Service  invites  written 
comment  and  suggestions  on  this 
proposal,  which  will  be  considered 
prior  to  adoption  of  a  final  policy  and 
issuance  of  a  closure  order.  Notice  of  the 


final  decision  will  be  published  in  the 
Federal  Register. 

Dated:  March  11. 1997. 
Kathleen  A.  McAllister, 

Deputy  Regional  Forester,  R-1. 

|FR  Doc  97-7754  Filed  3-26-97;  8:45  ami 
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Grain  Inspection,  Packers  and 
Stockyards  Administration 

Advisory  Committee  Meeting 

Pursuant  to  the  provisions  of  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  of  the  following 
committee  meeting: 

Name:  Grain  Inspection  Advisory 
Committee. 

Date:  April  16-17, 1997. 

Place:  Department  of  Agriculture.  1400 
Independence  Avenue.  S.W.,  Room  107-A, 
Jamie  L  Whitten  Federal  Building. 
Washington.  D.C. 

Time:  8:30  a.m.  April  16-17. 

Purpose:  To  provide  advice  to  the 
Administrator  of  the  Grain  Inspection, 
Padiers  and  Stockyards  Administration 
(GIPSA)  with  r«sf>ect  to  the  implementation 
of  the  U.S.  Grain  Standards  Act  (7  U.S.C  71 
et  seq.). 

The  agenda  includes:  (1)  GIPSA 
Financial  Status,  (2)  Overview  of 
International  Monitoring  Staff,  (3)  Fee 
Schedule  for  Export  Elevators.  (4)  Hedge 
to  Arrive  Contracts,  (5)  Equipment 
Approval  Process,  (6)  Status  of 
Electronic  Data  Entry  Activities,  (7) 
Grain  Inspection  Automation  Policy,  (8) 
Moisture  Instrument  Selection  Update, 
and  (9)  Online  Presentation  of  the 
GIPSA  Homepage. 

The  meeting  will  be  open  to  the 
public.  Public  participation  will  be 
limited  to  written  statements,  unless 
permission  is  received  from  the 
Committee  Chairman  to  orally  address 
the  Committee.  Persons,  other  than 
members,  who  wish  to  address  the 
Committee  or  submit  written  statements 
before  or  after  the  meeting,  should 
contact  the  Administrator,  GIPSA.  U.S. 
Department  of  Agricultiue,  1400 
Independence  Avenue,  SW,  STOP  3601, 
Washington.  D.C.  20250-3601, 
telephone  (202)  720-0219  or  FAX  (202) 
205-9237. 

Dated:  March  20. 1997^ 
)MM>  R.  Bakar. 

Administrator. 

(PR  Doc  97-7740  Filed  3-26-47;  8:45  ami 
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ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

DATE:  April  2, 1997. 

THE:  1:00  PM. 

PLACE:  National  Archives,  Room  105, 
7th  and  Pennsylvania  Avenue, 
Washington,  DC 

STATUS:  Open  and  Gosed. 

MATTERS  TO  BE  CONSUEREO:  Status  and 
Disposition  of  the  Zapruder  Film. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 

Eileen  Sullivan,  Assistant  Press  and 

Public  Affairs  Officer,  600  E  Street,  NW, 

Second  Floor,  Washington,  DC  20530. 

Telephone:  (202)  724-0088;  Fax:  (202) 

724-0457. 

David  G.  Marwril. 

Executive  Director. 

(FR  Doc.  97-7982  Filed  3-25-97;  3:06  pm) 
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COMMISSION  ON  CIVIL  RIQHTS 

Agenda  and  Nolica  of  Public  Meeting 
of  the  Maryland  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Maryland  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  3KX)  p.m.  on  Thursday, 
April  17. 1997,  at  the  Baltimore  Qty 
Hall.  Norman  Reeves  Conference  Room 
400. 100  North  Holliday  Sti«et, 
Baltimore.  Maryland  21202.  The 
purpose  of  the  meeting  is  to  select  a  new 
project  and  develop  planning  for 
upcoming  activities. 

POTsons  desiring  additional 
infcHination.  at  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Chester  L. 
Wickwire.  410-825-8949,  or  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office.  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  R^onal  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  March  17, 1997. 
Carel-LM  Ifarlay. 

Chief,  Regional  Programs  Coordination  Unit 
(FR  Doc  97-7745  Filed  »-2fr-97: 8:45  am] 


Agenda  and  Notica  of  Public  Meeting 
of  the  New  Hampshire  Advisory 
Commltlae 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Hampshire  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  3:00  p.m.  on  Monday 
April  14. 1997,  at  the  Law  Offices  of 
Nixon,  Raiche,  Manning  and  Branch,  77 
Central  Street.  Manchester.  New 
Hampshire  03101.  The  piupose  of  the 
meeting  is  to  decide  on  a  new  project 
and  develop  planning  for  upcoming 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Robert  Raiche, 
603-669-7070.  or  Ki-Taek  Chun, 
Director  of  the  Eastern  Regional  Office, 
202-375-7533  (TDD  202-37&-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  woridng  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  1)0,  March  17, 1997. 
Carol-Lee  Hurlay, 

Chief,  Regioiml  Programs  Coordination  Unit 
IFR  Doc  97-7746  Filed  3-26-97;  8:45  am] 


Agenda  and  Notica  of  Public  Meeting 
of  Itta  Virginia  Advisory  Commlttaa 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Virginia  Advisory  Committee  to  the 
Commission  will  convene  at  2KX)  p.m. 
and  adjourn  at  8:00  p.m.  on  Friday, 
April  18, 1997,  at  the  Holiday  hm.  Fair 
Oaks  Mall.  11787  Lee  Jackson  Memorial 
Highway.  Fairfax.  Virginia  22033.  The 
purpose  of  the  meeting  is  to  plan  a 
factfinding  report  on  the  treatmoit  of 
African  Americans  by  the  criminal 
justice  system  in  Hampton  and  Newport 
News  and  to  decide  tm  future  activities. 

Persons  desiring  additional 
inHonnation,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Jessie  Rattley, 
757-727-5647,  or  Ki-Taek  Chun, 
Director  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-«116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 


should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  18, 1997. 
Carol-Lae  Hnrfejr. 

Chief,  Regional  Programs  Coordination  Unit 
(FR  Doc  97-7747  Filed  3-26-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

BursMi  of  Export  Administration 

Action  Affacting  Export  Prlvilegaa; 
Robert  A.  Vanca;  Order  Denying 
Parmisaion  To  Apply  for  or  Use  Export 
Licanaaa 

In  the  matter  of:  Robert  A.  Vance,  326 
South  Benson  Road.  Fairfield,  Connecticut 
06430. 

On  July  31. 1996.  Robert  A.  Vance 
(Vance)  was  convicted  in  the  United 
States  District  Court  for  the  District  of 
Coimecticut  of  violating  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.CA.  1701-1706 
(1991  &  Supp.  1996))  (lEEPA)  and  the 
Export  Administration  Act  of  1979,  as 
amended  (50  U.S.CA.  app.  sections 
2401-2402  (1991  &  Supp.  1996))  (the 
Act).*  Vance  was  convicted  of 
knowingly  and  willfully  exporting  and 
causing  to  be  exported  gear  type  fuel 
pumps  from  the  United  States  to 
Germany  for  transshipment  to  Libya 
through  the  Republic  of  Malta,  and  of 
making  false  and  misleading  statements 
on  export  control  documents. 

Section  11(h)  of  the  Act  provides  that, 
at  the  discretion  of  the  Secrotary  of 
Commerce,'  no  person  convicted  of 
violating  I^PA  or  the  Act.  or  certain 
other  provisions  of  the  United  States 
Code,  shall  be  eligible  to  apply  for  or 
use  any  license,  including  any  License 
Exception,  issued  pursuant  to,  or 
provided  by,  the  Act  or  the  E^qport 
Administraticm  Regulations  (61  FR 
12734-13041.  March  25, 1996.  to  be 
codified  at  15  CF.R  Parts  730-774)  (the 


'  The  Act  expired  on  August  20, 1994.  ExecutiT* 
Order  12924  (3  CF.R.,  1994  Comp.  917  (1995)). 
extended  by  Presidentiel  Notices  of  August  15. 
1995,  (3  CFJt.  1995  Camp.  501  (1996))  and  August 
14, 1996  (61  FR  42527.  August  15,  1996).  continued 
the  Export  Admiiustratioo  Regulations  in  ef!ect 
uiMkrIEEPA. 

*  Pumunt  to  appropriate  delegations  of  autborily, 
the  Director,  Office  of  Exporter  Services,  in 
cowuhation  with  tlie  Director,  Office  of  Expott 
Enlorcement.  exercises  the  authority  granted  to  the 
Setrataiy  by  Section  1 1(h)  of  the  Act 
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Regulations), 3  for  a  period  of  up  to  10 
years  from  the  date  of  the  conviction.  In 
addition,  any  license  issued  pursuant  to 
the  Act  in  which  such  a  person  had  any 
interest  at  the  time  of  conviction  may  be 
revoked. 

Pursuant  to  Sections  766.25  and 
750.8(a)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  lEEPA  or  the  Act. 
the  Ehrector,  Office  of  Exporter  Services, 
in  consultation  with  the  Director,  OfBce 
of  Export  Enforcement,  shall  determine 
whether  to  deny  that  person  permission 
to  apply  for  or  use  any  license, 
including  any  License  Exception,  issued 
pursuant  to,  or  provided  by,  the  Act  and 
the  Regulations,  and  shall  also 
determine  whether  to  revoke  any  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  Vance's 
conviction  for  violating  lEEPA  and  the 
Act.  and  following  consultations  with 
the  Acting  Director,  Office  of  Export 
Enforcement,  I  have  decided  to  deny 
Vance  permission  to  apply  for  or  use 
any  license,  including  any  License 
Exception,  issued  pursuant  to,  or 
provided  by,  the  Act  and  the 
Regulations,  for  a  period  of  10  years 
firom  the  date  of  his  conviction.  The  10- 
year  (>eriod  ends  on  July  31,  2006.  I 
have  also  decided  to  revoke  all  licenses 
issued  pursuant  to  the  Act  in  which 
Vance  had  an  interest  at  the  time  of  his 
conviction. 

Accordinlgy,  it  is  hereby  ordered 

I.  Until  ]uly  31.  2006.  Robert  A. 
Vance.  326  South  Benson  Road, 
Fairfield.  Connecticut  06430,  may  not. 
directly  or  indirectly,  participate  in  any 
way,  in  any  transaction  involving  any 
commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 
"item")  exported  or  to  be  exported  htjm 
the  United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including  but 
not  limited  to: 

A.  Applying  for.  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing.  disf>osing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  fo  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations: 
or 

C  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 


>Tba  March  2S.  1996  Farival  I 
publication  redesignated,  but  did  not  republUh.  the 
fanner  Regulations,  codified  at  IS  CP.R.  Parts  76a- 
799  (1996).  as  IS  CF.R.  PaiU  76aA-799A. 


or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

n.  No  person  may  directly  or 
indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  firom  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  bom  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  bom  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be.  exported  bom  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  beexported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  p>erson  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

m.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  766.23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Vance  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

rV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S.-origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  July  31. 
2006. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Vance.  This  Order  shall  be 
published  in  the  Federal  Register. 


Deted:  March  10, 1997. 
Eileen  M.  Albume, 

Director.  Office  of  Exporter  Services. 

[FR  Doc.  97-7803  Filed  3-26-97;  8:45  am) 

MLUNQ  COM  aSia-OT-M 


Action  Affecting  Export  Privileges; 
Thomas  Doyfe;  Order  Denying 
Permission  to  Apply  for  or  use  Export 
Licenses 

In  the  Matter  of:  Thomas  Doyle,  612  South 
Brooksvale  Road,  Cheshire,  Connecticut 
06410. 

On  July  31. 1996,  Thomas  Doyle 
(Doyle)  was  convicted  in  the  United 
States  District  Court  for  the  District  of 
Connecticut  of  violating  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.A.  1701-1706 
(1991  h  Supp.  1996))  (lEEPA)  and  the 
Export  Administration  Act  of  1979.  as 
amended  (50  U.S.C.A.  app.  §§  2401- 
2420  (1991  &  Supp.  1996))  (the  Act).» 
Doyle  was  convicted  of  knowingly  and 
willfully  exporting  and  causing  to  be 
exported  gear  type  fuel  pumps  bom  the 
United  States  to  Germany  for 
transshipment  to  Libya  through  the 
Republic  of  Malta,  and  of  making  false 
and  misleading  statements  on  export 
control  documents. 

Section  11(h)  of  the  Act  provides  that, 
at  the  discretion  of  the  Secretary  of 
Commerce,  ^  no  person  convicted  of 
violating  EEEPA  or  the  Act.  or  certain 
other  provisions  of  the  United  States 
Code,  shall  be  eligible  to  apply  for  or 
use  any  license,  included  in  License 
Exception,  issued  pursuant  to.  or 
provided  by,  the  Act  or  the  Export 
Administration  Regulations  (61  FR 
12734-13041,  March  25, 1996,  to  be 
codified  at  15  C.F.R.  Parts  730-774)  (the 
Regulations),^  for  a  period  of  up  to  10 
years  from  the  date  of  the  conviction.  In 
addition,  any  Ucense  issued  pursuant  to 
the  Act  in  which  such  a  person  had  any 
interest  at  the  time  of  conviction  may  be 
revoked. 

Pursuant  to  Sections  766.25  and 
750.8(a)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  lEEPA  or  the  Act, 


'The  Act  expired  on  August  20.  1994.  Executive 
Order  12924  (3  CF.R..  1994  Comp.  917  (1995)). 
extended  by  Presidential  Notices  of  August  IS,  199S 
(3  C.F.R..  1995  Corop.  501  (1996))  and  August  14. 
1996  (61  FR  42527.  August  15.  1996).  continued  the 
Export  Administration  Regulations  in  effect  under 
lEEPA. 

'Pursuant  to  the  appropriate  delegations  of 
authority,  the  Director.  Office  of  Exporter  Services, 
in  consultation  with  the  Director.  OfTice  of  Export 
Enforcement,  exercises  the  authority  granted  to  the 
Secretary  by  Section  11(h)  of  the  Act. 

>The  March  25.  1996  Federal  Itnirtii 
publication  redesignated,  but  did  ncA  republish,  the 
former  Regulations,  codified  at  15  CTS.  Parts  766- 
799  (1996),  as  15  CF.R.  Parts  76«-799A. 


the  Director,  Office  of  Exporter  Services, 
in  consultation  with  the  Director,  Office 
of  Export  Enforcement,  shall  determine 
whether  to  deny  that  [>erson  permission 
to  apply  for  or  use  any  license, 
including  any  License  Exception,  issued 
pursuant  to.  or  provided  by,  the  Act  and 
the  Regulations,  and  shall  also 
determine  whether  to  revoke  any  Ucense 
previously  issued  to  such  a  person. 
Having  received  notice  of  Doyle's 
conviction  for  violating  lEEPA  and  the 
Act,  and  following  consultations  with 
the  Acting  Director,  Office  of  Export 
Enforcement,  I  have  decided  to  deny 
Doyle  permission  to  apply  for  or  use  any 
license,  including  any  License 
Exception,  issued  pursuant  to,  or 
provided  by,  the  Act  and  the 
Regulations,  for  a  period  of  10  years 
bom  the  date  of  his  conviction.  The  10- 
year  period  ends  on  July  31,  2006. 1 
have  also  decided  to  revoke  all  licenses 
issued  pursuant  to  the  Act  in  which 
Doyle  had  an  interest  at  the  time  of  his 
conviction. 
Accordingly,  it  is  hereby  ordered 
L  Until  July  31,  2006,  Thomas  Doyle, 
612  South  Brooksvale  Road,  Cheshire, 
Connecticut  06410,  may  not,  directly  or 
indirectly,  participate  in  any  way,  in 
any  transaction  involving  any 
commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 
"item")  exported  or  to  be  exported  from 
the  United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including  but 
not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  Ucense,  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  deUvering, 
stOTing,  disposing  of,  forwarding, 
transporting,  finanr-ing.  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subiect  to  the  Regulations: 
or 

C  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
RMulations. 

U.  No  person  may  directly  or 
indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  faciUtates  the 
acquisition  or  attempted  acquisition  by 
the  denied  poson  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 


or  will  be  exported  bom  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

~C  Take  any  action  to  acquire  bom  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  fitun  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  wiU  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  wiU  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  wiU  be  exported  &t>m  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  ot 
testing. 

m.  After  notice  and  opportunity  for 
ccnnment  as  provided  in  Section  766.23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Doyle  by  affiUation. 
ownership,  control,  or  position  of 
responsibiUty  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provision  of  this  Order. 

IV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S.-origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shaU  remain  in  effect  until  July  31, 
2006. 

VI.  A  copy  of  this  Order  shall  be 
deUvered  to  Doyle.  This  Order  shaU  be 
pubUshed  in  the  Federal  Roister. 

Dated:  March  10, 1997. 
EBmb  M.  ABwMM. 
Director,  Office  of  Exporter  Services. 
(FR  Doc.  97-7804  Filed  3-26-97;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

P.D.  032097D] 

South  Atlantic  Fishery  Management 
Council;  Meetings. 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  pubUc  meetings. 

SUMMARY:  The  South  Atlantic  FUhery 
Management  Council  (Council)  wiU 
hold  meetings  of  its  Scientific  and 
Statistical  Committee  (SSC),  Joint 
Mackerel  Committee  and  Mackerel 
Advisory  Panel.  Mackerel  Committee. 
Highly  Migratory  Species  Committee. 
Statement  of  Organization  Practices  and 
Procedures  (SOPPs)  Committee, 
Bluefish  Committee,  Snapper  Grouper 
Committee,  Habitat  and  Environmental 
Committee,  Advisory  Panel  Selection 
Committee  (closed  session),  and  a 
Council  session. 

DATES:  The  meetings  wiU  be  held  from 
April  14-18, 1997.  See  8UPPLBi»rrARY 
MTOnMATKM  for  specific  dates  and 
times. 

A00RES8E8:  The  meetings  will  be  held  at 
the  Tybee  Island  Town  Hall,  403  Butler 
Avenue,  Tybee  Island,  GA:  telephone: 
(912)  786-4573. 

Council  address:  South  Atlantic 
Fishery  Management  Council,  One 
Southpark  Circle,  Suite  306;  Charleston, 
SC  29407-4699. 

FOR  FURTHER  MFORMATION  CONTACT: 
Susan  Buchanan,  PubUc  Information 
Officer  telephone:  (803)  571-4366;  fax: 
(803)  769-4520;  email: 
susan_buchanan9safrnc.nmfiB.gov. 
SUPPLaCNTARY  MFORMATION: 

Meeting  Dates 

Apn7  14.  1997.  1:30  pjn.  to  6M) 
pan. — Scientific  and  ^tistical 
Committee; 

The  SSC  Committee  will  meet  to 
receive  a  report  on  the  Mackerel  Stodi 
Assessment,  discuss  the  Assessment 
and  formulate  recranmend^ons  to  the 
Coimdl,  review  Snappw  Grouper 
Amendment  9  options,  review  the 
Bluefish  Assessment  and  proposed 
actions,  and  revisit  the  Amberjack 
Assessment 

April  14, 1997.  6:30  pjn.  until  all 
business  is  complete — Atlantic  Coast 
Cooperative  Statistics  Program  (ACCSP) 

Scoping  Meeting 

As  a  partner  in  the  ACCSP,  the 
Coimdl  will  hold  a  scoping  meeting  to 
soUdt  pubUc  input  on  ways  to  improve 
commerdal  and  racreaticmal  fisheries 
data  collection. 
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April  15.  1997.  8:30  a.m.  to  12:00 
noon — Joint  Mackerel  Committee  and 
Mackerel  Advisory  Panel; 

The  advisory  panel  will  develop 
recommendations  for  setting  total 
allowable  catch  and  bag  Umits  and  other 
framework  items  as  necessary. 

April  15.  1997.  1:30  p.m.  to  3:30 
p.m. — Mackerel  Committee;  The 
Committee  will  meet  to  hear  the  status 
of  last  year's  framework  action. 
Amendment  8  and  current  landings, 
develop  recommendations  on 
formulating  total  allowable  catches  and 
bag  limits,  develop  recommendations  on 
other  &3mework  items  as  necessary, 
discuss  mackerel  Amendment  9,  and 
receive  an  update  on  mackerel 
tournament  data. 

April  15.  1997.  3:30  p.m.  to  5:30 
p.m. — Highly  Migratory  Species 
Conunittee; 

The  Committee  will  meet  to  review 
and  comment  on  Amendment  1  to  the 
Shark  Fishery  Management  Plan,  which 
deals  with  implementing  limited  access 
for  the  shark  fishery,  and  Amendment  1 
to  the  Swordfish  Fishery  Management 
Plan  (FMP),  and  to  hear  the  status  of 
NMFS  highly  migratory  species 
advisory  panels. 

April  16.  1997,  8:30  a.m.  to  10:30 
am. — SOPPs  Committee;  The 
Committee  will  meet  to  discuss  the 
Magnuson-Stevens  Act  mandates 
requiring  changes  to  the  Council's 
SOPPs,  and  will  approve  necessary 
changes. 

April  16.  1997.  10:30  a.m.  to  12:00 
noon — Bluefrsh  Committee; 

The  Committee  will  review  the 
Bluefish  Assessment,  Review 
Amendment  1  to  the  Bluefish  FMP,  and 
approve  Amendment  1  for  pubUc 
hearing. 

April  16.  1997,  1:30  p.m.  to  5:30 
p.m. — Snapper  Grouper  Committee; 

The  Committee  will  review  new 
material  in  the  Snapper  Group>er 
Amendment  dociunent,  review  the  SSC 
position  on  the  Greater  Amber)ack 
Assessment,  and  approve  Amendment  9 
for  public  hearing. 

April  17.  1997.  8:30  a.m.  to  10:30 
a.m. — Habitat  and  Environmental 
Protection  Advisory  Panel; 

The  Committee  will  review  previous 
Habitat  Advisory  Panel 
recommendations  and  develop  Council 
options  for  addressing  essential  fisheries 
habitat. 

April  17.  1997.  10:30  a.m.  to  12:00 
noon — Advisory  Panel  Selection 
Committee  (closed  session); 

The  Committee  will  develop 
recommendations  for  advisory  panel 
member  appointments. 

April  17,  1997.  1:30  p.m.  to  5:30 
p.m. — Coimdl  Session;  The  full  Council 


will  meet  at  1:45  p.m.  to  hear  the 
Mackerel  Committee  Report,  take  pubUc 
comment  on  mackerel  total  allowable 
catches  (TACs).  bag  limits  and  other 
framework  actions,  set  mackerel  TACs 
and  bag  limits,  and  take  action  on  other 
framework  items  as  necessary;  at  3:00 
p.m.,  to  hear  the  Highly  Migratory 
Committee  Species  report  and  formulate 
Council  comments  on  Shark 
Amendment  1  and  Swordfish 
Amendment  1;  at  3:30  p.m.,  to  hear  the 
SOPPs  Committee  report  and  approve 
changes  in  the  Council  SOPPs  for 
submission  to  the  Secretary  of 
Commerce;  at  4:00  p.m.,  to  hear  the 
Habitat  Committee  report  and  develop 
council  options  for  addressing  essential 
fisheries  habitat;  at  4:30  p.m.,  to  hear 
the  Snapper  Grouper  Committee  report 
and  approve  Snapper  Grouper 
Amendment  9  for  public  hearing. 

April  18.  1997.  8:30  a.m.  to  12:00 
noon — Council  Session;  The  full 
Council  will  meet  at  8:30  a.m.  to  hear 
the  Advisory  Panel  Selection  Committee 
report  in  closed  session  and  appoint 
advisory  panel  members;  at  9:00  a.m.,  to 
hear  the  Bluefish  Committee  report  and 
approve  Bluefish  Amendment  1  for 
public  hearing;  at  9:30  a.m..  to  hear  the 
Executive  Committee  report,  approve  an 
implementation  schedule  for 
Sustainable  Fisheries  Act  provisions; 
hear  a  request  from  the  Department  of 
the  Navy;  and  approve  guidelines  for 
holding  informal  meetings  with 
fishermen.  From  10:30  a.m.  to  12:(K) 
noon,  the  Coimcil  will  hear  a  status 
report  of  the  ACCSP,  agency  and  liaison 
reports,  and  discuss  other  business. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxihary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  April  7. 1997. 

Dated;  March  21,  1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  97-7822  Filed  3-26-97;  8:45  am) 

BIUJNQCOOC  »19-a-f 

PJD.  032197A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  an  application  for 

modification  3  to  incidental  take  permit 

844  (P503I). 


summary:  Notice  is  hereby  given  that 
the  Idaho  Department  of  Fish  and  Game 
in  Boise.  ID  (IDFG)  has  applied  in  due 
form  for  modification  3  to  permit  844 
authorizing  an  incidental  take  of  a 
threatened  species  associated  with 
sport-fishing  activities. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  the  modification 
application  must  be  received  on  or 
before  April  28,  1997. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  appointment: 

Office  of  Protected  Resources,  F/PR3. 
NMFS.  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232- 
4169  (503-230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Environmental  and  Technical 
Services  Division,  Portland. 
SUPPLEMENTARY  INFORMATION:  IDFG 
requests  modification  3  to  permit  844 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildhfe  permits  (50  CFR  parts  217- 
227). 

For  modification  3  to  permit  844, 
IDFG  (P503I)  requests  authorization  for 
an  increase  in  the  incidental  take  of 
adult,  threatened.  Snake  River  spring/ 
summer  chinook  salmon  [Oncorhynchus 
tshawytscha)  associated  with  the 
opening  of  two  sport  fisheries  on  the 
Little  Salmon  River  and  the  Clearwater 
River  in  Idaho.  The  fisheries  are 
proposed  to  target  adult,  non-listed, 
hatchery-produced  spring  chinook 
salmon  in  these  watersheds.  The 
primary  source  of  take  would  be  the 
incidental  catch  and  release  of  ESA- 
Usted  spring/summer  chinook  salmon 
that  may  be  present  in  the  fishery  areas 
during  the  fisheries.  IDFG  will  maintain 
efforts  to  minimize  the  impacts  to  ESA- 
listed  fish,  including  public 
information,  biological  monitoring,  and 
enforcement.  An  increase  in  the 
incidental  mortaUty  of  adult,  ESA- 
listed,  Snake  River  spring/summer 
chinook  salmon  is  also  requested. 
Modification  3  is  requested  to  be  valid 
in  1997  only.  Permit  844  expires  on 
April  30,  1998. 

Those  individuals  requesting  a 
hearing  on  the  permit  modification 
request  should  set  out  the  specific 
reasons  why  a  hearing  would  be 
appropriate  (see  ADDRESSES).  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
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Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
the  above  application  summary  are 
those  of  the  apphcant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  March  21, 1997. 
Joseph  R.  Bliun, 

Acting  Chief,  Endangered  Species  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
IFR  Doc.  97-7744  Filed  3-26-97;  8:45  am] 
BlUJNaCOOC  3610-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Rescission,  Amendment  and 
Redesignation  of  Import  Umits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textiles  and  Textile  Products  and 
Silk  Blend  and  Other  Vegetable  Fil>er 
Apparel  Produced  or  Manufactured  in 
the  Philippines 

March  21, 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  cancelling, 

increasing  and  amending  the  coverage 

of  limits. 

EFFECTIVE  DATE:  March  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6713.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
AgricultuTal  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act. 

In  a  Memorandum  of  Understanding 
(MOU)  dated  March  5, 1997,  the 
Governments  of  the  United  States  and 
the  Republic  of  the  PhiUppines  agreed 
to  rescind  the  limit  for  Category  239  for 
the  period  January  1, 1997  trough 
December  31,  1997.  Also,  the  two 
governments  agreed  to  amend  the 
coverage  of  Group  n  to  include 
Categories  361,  369S  and  611  and  to 
increase  the  1997  Group  n  limit. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 


Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
pubUshed  on  December  17, 1996).  Also 
see  61  FR  64507,  published  on 
December  5, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act,  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  and 
the  MOU,  but  are  designed  to  assist  only 
in  the  implementation  of  certain  of  their 
provisions. 
Troy  H,  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  21, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month p>eriod  beginning  on  January  1, 1997 
and  extending  through  December  31, 1997. 

Effective  on  March  28, 1997.  you  are 
directed,  to  rescind  the  1997  limit  and  import 
charges  for  textile  products  in  Category  239, 
pursuant  to  the  Uruguay  Round  Agreements 
Act,  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  and  the  Memorandiun 
of  Understanding  dated  March  5, 1997 
between  the  Governments  of  the  United 
States  and  the  Republic  of  the  Philippines. 

Also,  you  are  directed  to  amend  the  Group 
II  designation  to  include  the  coverage  of 
Categories  361,  369-S '  and  611.  Categories 
361,  369-S  and  611  shall  be  sublevels  in 
Group  n.  Import  charges  already  made  to 
these  categories  shall  t>e  moved  to  Group  D. 
The  1997  limit  for  Group  11  shall  be  increased 
to  164,785,038  square  meters  equivalent  2. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincoely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  97-7775  Filed  3-26-97;  8:45  am] 
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•  Category  369-S:  only  HTS  number 
6307.10.2005. 

'The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1996. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  Futures 
Contracts  in  Com  and  Soybeans; 
Notice  That  DeHvery  Point 
Specifications  Must  Be  Amended 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of,  and  request  for  public 
comment  on,  response  of  the  Chicago 
Board  of  Trade  to  Notification  to  amend 
delivery  specifications. 

SUMMARY:  The  Commodity  Futiues 
Trading  Commission  (Commission),  by 
letter  dated  December  19, 1996,  notified 
the  Board  of  Trade  of  the  Qty  of 
Chicago  (CBT),  under  section  5a(a)(10) 
of  the  Commodity  Exchange  Act  (Act). 
7  U.S.C.  7a(a)(10),  that  the  deUvery 
terms  of  the  CBT  com  and  soybean 
futures  contracts  no  longer  accompUsh 
the  objectives  of  that  section  of  the  Act. 
Under  section  5a(a)(10),  the  CBT  was 
required  to  respond  by  March  4, 1997, 
seventy-five  (75)  days  from  the  date  of 
the  notice. 

By  letter  dated  March  4, 1997,  from 
Patrick  H.  Arbor  to  Chairperson 
Brooksley  Bom,  the  CBT  responded  by 
providing  to  the  Commission  a  status 
report  of  its  actions.  In  that  response, 
the  CBT  reported  that  a  "working 
alternative"  had  been  approved  by  the 
exchange  board  and  would  be 
forwarded  to  the  membership  for  a  vote. 

On  March  14, 1997,  the  Commission 
provided  notice  of  the  CBT's  working 
alternative  in  order  to  provide  the 
public  with  an  opportunity  to  comment 
to  the  Commission  on  it  (62  FR  12156). 
The  Commission  has  determined  to 
extend  the  comment  period  for  an 
additional  fifteen  (15)  days. 

DATES:  Comment  must  be  received  by 
April  15, 1997. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW, 
Washington.  DC  20581,  attention.  Office 
of  the  Secretariat;  transmitted  by 
facsimile  at  (202)  418-5521,  or 
transmitted  electronically  at 
secretary@cftc.gov.  Reference  should  be 
made  to  "Com  and  Soybean  Delivery 
Points," 

FOR  FURTHER  INFORMATION,  CONTACT: 
Blake  Imel,  Acting  Director,  or  Paul  M. 
Architzel,  Chief  Counsel,  Division  of 
Economic  Analysis,  Commodity  Futures 
Tredmg  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW. 
Washington.  DC  20581,  telephone  (202) 
418-5260,  or  electronically,  Mr. 
Architzel  at  Parchitzel@cflc.  gov. 


IMI 
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SUPPLEMENTARY  MFORMATION:  The 
Commission  has  determined  to  extend 
the  public  comment  period  for  the 
subject  notice.  The  Commission  believes 
that  an  extmsion  of  the  comment  period 
until  April  15  would  permit  interested 
parties  to  fully  evaluate  the  proposal 
and  to  submit  their  comments  thereon 
to  the  Commission. 

Issued  in  Washington,  DC.  on  March  21, 
1997. 

|MBA.Wfllib. 

Secretary  of  the  Commission. 

|FR  Doc  97-7805  Filed  3-26-97;  8:45  am] 

■LUNQ  COM  asi-«t-lf 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

UA  Court  of  Appeal!  tor  ttw  Armed 
Forces  Code  Commlttae  Meeting 

ACTION:  Notice  of  Public  Meeting. 


r:  This  notice  announces  the 
forthcoming  public  meeting  of  the  Code 
Committee  established  by  Article  146(a), 
Uniform  Code  of  Military  Justice,  10 
U.S.C  $  946(a).  to  be  held  at  10:00  ajn. 
on  March  31, 1997  in  the  Coiut 
Conference  Room.  United  States  Court 
of  Appeals  for  the  Armed  Forces,  450  E 
Street,  Northwest.  Washington.  D.C 
20442-0001.  The  agenda  for  this 
meeting  will  include  consideration  of 
proposed  changes  to  the  Uniform  Code 
of  MiUtary  Justice  and  the  Manual  for 
Courts-Martial.  United  States,  1984,  as 
well  as  other  matters  relating  to  the 
operatioo  of  the  Uniform  Code  of 
MiUtary  Justice  throughout  the  Armed 
Forces. 

DATE:  March  31, 1997. 
FOR  FUftTHER  MFOfMATION  CONTACT: 
Thomas  F.  Granahan,  Clerk  of  Court, 
United  States  Court  of  Appeals  for  the 
Armed  Forces,  450  E  Street,  Northwest, 
Washington.  DC  20442-0001,  telephone 
(202)  761-1448. 

Dated  March  21. 1997. 


Ahemate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc  97-7735  Filed  3-26-97;  8:45  ami 


DEPARTMENT  OF  EDUCATK>N 

Notice  of  Proposed  Information 
CoWsction  nsquesto 

AGSICY:  Department  of  Education. 

ACTION:  Proposed  collection;  comment 
request. 


SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  27, 
1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Patiick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPP(.EMENTARY  MFORMATKM:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opport\mity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  pubUc 
consultation  to  the  extent  that  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obUgations.  The  Director, 
Information  Resources  Management 
Croup  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revisicm, 
extension,  existing  or  reinstatement;  (2) 
TiUe;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OKffi  invites 
public  commoit  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  pubUc  conunent 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accivate,  (4)  how  might  the 
Department  enhance  the  quality,  utility. 


and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  March  21. 1997. 

Gloria  Parker. 

Director,  Information  Resources  Management 
Group. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Part  H  Longitudinal  Study: 
Characteristics,  Services,  and  Outcomes 
of  Infants,  Toddlers,  and  Families. 

Frequency:  On  occasion,  Semi- 
annually, and  Annually. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions:  State,  local  or 
Tribal  Gov't.  SEAs  and  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  11,182. 
Burden  Hours:  4,020. 

Abstract:  Data  are  being  collected  for 
a  nationally  representative  sample  of 
infants  and  toddlers  served  in  early 
intervention  under  Part  H  of  Individuals 
with  Disabilities  Education  Act  and 
their  families.  Data  will  be  collected 
from  families,  service  records,  and 
service  providers.  Findings  will  inform 
pohcy  and  practice  regarding  early 
intervention  for  young  children  with 
disabilities  and  their  fanulies. 
(PR  Doc  97-7770  Filed  3-26-97;  8:45  am) 
HUMQ  COM  4at041'^ 


DEPARTMENT  OF  ENERGY 

Energy  Sourcs,  Inc.,  et  si.;  Ordsrs 
QrMitfng  Autttortzstion  to  Import  and! 
or  Export  Nstural  Gss 

[FE  Docket  Noe.  M-82-NQ,  97-1 5-07,  «7- 
12-NQ.  •4-22-NQ,  97-11-Na,  94-13-NQ. 
96-1S-NQ.  M-iaZ-NQ,  97-1S-NQ,  97-1S- 
NO,  •7-14-NQ,  e7-1»-NQ,  ST-ai-NQ,  ST- 
19-NQ.  •»-«1-NQ.  and  97-17-NOq 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  Orders  authorizing 
various  imports  and/or  exports  of 
natural  gas.  These  Orders  are 
summarized  in  the  attached  appendix. 

These  Orders  are  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  and 
Export  Activities,  Avenue,  S.W., 
Washington.  D.C.  20585,  (202)  585- 
9478.  The  Docket  Room  is  open  between 
the  hours  of  8:00  a.m.  and  4:30  p.m.. 


Monday  through  Friday,  except  Federal 
holidays. 


Issued  in  Washington,  D.C,  on  March  12, 
1997. 

Wayne  E.  Petets, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum  Import  and  Export 
Activities,  Office  of  Fossil  Energy. 

Appendix— Blanket  Import/Export  Authorizations  Granted 

(DOE/FE  Authority] 


Date  Issued 

Importer/exporter  FE  Docket  No. 

Two-year  maximum 

Order  No. 

Import  vot- 
ume 

Export 
vohjme 

Comments 

836-8 

02/06«7 
02/1 2«7 

02J12/97 

02/12/97 
02/13/97 
02/1 3«7 
02/1 3«7 
02/13/97 

02/1 3«7 

02/1 4«7 
02/20/97 
02/21/97 

02/21/97 

02/26«7 

Energy  Source,  inc.;  93-82-NG 

44  Bcf 

100  Bcf 
lOBcfLNG 
100  Bcf 

10  Bcf 

300  Bcf 

25  Bcf 
44  Bcf 
(1)67.5  Bcf 

(1)400  Bcf 

Vacated 

200  Bcf 

44  Bcf 
100  Bcf 

25  Bcf 
44  Bcf 

Administrative  change. 

Import  and  export  from  and  to  Cartada. 

Import/export  from  and  to  Canada  and 
Mexico 

1248  

1249  

Big  Sky  Gas  Marketing  Corporatnn;  97- 
15-NG. 

Stampeder  Energy  (U.S.);  97-12-NG  

94-22-NG  

1250  

940-A  

1159-A  .... 
1138-A  .... 

1251   

1252  

1255  

1256  

1257  

Bona!  Marketing  Company  LP.;  97-1 1-NG 

EPEM  Marketing  Conipany;  94-1 3-NG  

EPEM  Marketing  Company;  96-1 6-NG  

EPEM  Marketing  Company;  95-122-NG  ... 
Cabot  Oil  &  Gas  Marketing  Corporafibn; 

97-1 8-NG. 
Petro<;anada  HydroCartxxw  Inc.;  97-13- 

NG. 

Eagle  Gas  Marketing  LLC;  97-1 4-NG  

UMC  Petroleum  Corporation;  97-1 6-NG  ... 
Boundary  Gas,  Inc.;  97-21-NG 

Import  from  Canada. 
Name  change. 
fMame  change. 
Name  change. 
Import  from  Canada. 

Import  from  Canada 

Import  and  export  from  and  to  Canada. 
Import  arxj  export  from  ano  Canada. 
Import/export  comtxned  total  from  and  to 

Canada. 
Import/export  comtxned  total  from  and  to 

Canada. 
Vacated. 

Import/export  comt>ined  total  from  and  to 
Canada. 

1258  

1259  

Canwest  Gas  Supply  U.S.A.,  Inc.;  97-19- 

NG. 
Midtend    Cogeneration    Venture    Limited 

Partnership;  93-81 -NG. 
97-1 7_NG  

(PR  Doc.  97-7791  Filed  3-26-97;  8:45  am] 
BIUJNQCOOE  MSO-ei-P 


[FE  Docket  No.  97-20-NQ] 

Enron  Capital  &  Trade  Resources 
Corp.;  Order  Granting  Long-Term 
Authorization  to  Import  Nai^ral  Gas 
From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  E)epartment  of  Energy  gives  notice 
that  it  hac  issued  an  order  granting 
Enron  Capitol  &  Trade  Resoiuces  Corp. 
(ECT)  long-term  authorization  to  import 
up  to  15,400  MMcf  of  natural  gas  per 
day  from  Canada  commencing 
November  1, 1997,  and  terminating 
November  1 ,  2007.  The  natural  gas  shall 
be  imported  under  a  supply 
arrangement  with  Enron  Capital  &  Trade 
Resources  Canada  Corp.  This  natural  gas 
may  be  imported  at  any  point  on  the 
border  of  the  United  States  and  Canada. 
This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  and  Export 


Activities  docket  room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  hoUdays. 

Issued  in  Washington.  D.C,  March  20, 
1997. 

Wayne  E.  Peters, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum  Import  and  Export 
Activities,  Office  of  Fossil  Energy. 
(FR  Doc.  97-7793  Filed  3-26-97;  8:45  ami 
MLUNQ  CODE  M60-01-l> 


[FE  Docket  No.  97-23-NQ] 

Stone  Consolldatad  Corporation; 
Order  Granting  Lortg-Term 
Auttiorization  to  Import  and  Export 
Natural  Gas  From  and  to  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTKM:  Notice  of  Order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Stone  Consolidated  Corporation  (Stone 


Consolidated)  long-term  authorization 
to  import  and  export  up  to  1095  MMcf 
of  natiiral  gas  annually  from  Canada 
conunencing  on  the  first  day  of  the 
month  after  approval  of  the 
authorization  and  continuing  through 
October  31,  2002.  The  natural  gas  will 
be  imported  and  exported  imder  a 
supply  arrangement  with  TransCanada 
Gas  Services  Limited.  This  natural  gas 
may  be  imported  at  Warroad, 
Miimesota/Sprague,  Manitoba  and 
exported  at  Baudette,  Minnesota/Rainy 
River,  Ontario,  or  any  other  points  on 
the  border  of  the  United  States  and 
Canada. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  and  Export 
Activities  docket  room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W..  Washington.  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 


IMI 
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Issued  in  Washington.  D.C,  March  20. 
1997. 

Wayna  E.  Pstn* 

Manager.  Natural  Gas  Regulation.  Office  of 

Natural  Gas  &  Petroleum  Import  and  Export 

Activities.  Office  of  Fossil  Energy. 

|FR  Etoc  97-7792  Filed  ^-26-97;  8:45  am) 

■UJNQ  COM  MM-ai-P 


Ofllce  of  Energy  Efficiency  and 
Renewrable  Energy 

(Caa*  No.  F-0881 

Energy  Conaervatlon  Program  for 
Conaumer  Products:  DecMonand 
Order  Granting  a  Waiver  From  ttte 
Funrtaee  Teat  Prooedura  to  Nordyne 

AG8ICY:  Office  of  Energy  Effidency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Decision  and  Order. 

aUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-088) 
granting  a  Waiver  to  Nordyne  from  the 
existing  Department  of  Energy  (DOE  or 
Department)  test  procedure  for  furnaces. 
The  Department  is  granting  Nordyne's 
Petition  for  Waiver  regarding  blower 
time  delay  in  calculation  of  Annual  Fuel 
Utilization  Efficiency  (AfUE)  for  its 
G5RD  and  G5RL  series  furnaces. 

FOR  FURTHER  VIFORMATION  CONTACT:  Mr. 
Cyrus  H.  Nasseri.  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Mail  Station  EE-431. 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington.  DC  20S85- 
0121.  (202)  586-9138  or  Mr.  Eugene 
Margolis.  Esq.,  U.S.  Department  of 
Energy.  Office  of  General  Counsel.  Mail 
Station  GC-72.  Forrestal  Building.  1000 
bidependence  Avenue,  SW.. 
Washington.  DC  20585-0103,  (202)  586- 
9507. 

aUPPLafCNTARY  aroWMATION:  hi 
accordance  with  10  CFR  430.27(j). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  Nordyne  has 
been  granted  a  Waiver  for  its  C5RD  and 
G5RL  series  furnaces  permitting  the 
company  to  use  an  alternate  test  method 
in  determining  AFUE. 

lamed  in  Wiehii^Hoa.  DC.  oo  March  19. 
1997. 


A.  Erria. 

Astistant  Secretary.  Energy  Efficiency  and 
Banewable  Enttgy. 


I  and  Order — DepartnMnt  of 
Energy.  Office  of  Energy  Effidmcy  and 
Renewable  Energy 

bt  the  Matter  of:  Nordyne  (Case  ^4a  F-OM). 


Background  « 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act,  Public  Law  94-163,  89  Stat.  917,  as 
amended  (EPCA).  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consiunption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consimiption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430.  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  to  create  a  waiver  process. 
45  FR  64108.  September  26, 1980. 
Thereafter,  DOE  further  amended  its 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufoctiuers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823. 
November  26.  1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  ()etitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inacciirate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effiective.  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

Nordyne  filed  a  "Petition  for  Waivw," 
dated  September  6. 1996.  in  accordance 
with  section  430.27  of  10  CFR  Part  430. 
The  Department  pubhshed  in  the 
Federal  Register  on  October  22. 1996. 
Nordyne's  PetiticHi  and  solicited 
comments,  data  and  information 
respecting  the  Petition.  61  FR  54783. 
October  22.  1996.  Nordyne  also  filed  an 
"AppUcation  for  Interim  Waiver"  under 
section  430.27(b)(2).  which  DOE  granted 
on  October  15,  1996.  61  FR  54783. 
October  22. 1996. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Application  for  Interim 
Waiver."  The  Department  consulted 
with  The  Federal  Trade  Conunission 
(FTC)  concerning  the  Nordyne  Petition. 


The  FTC  did  not  have  any  objections  to 
the  issuance  of  the  waiver  to  Nordyne. 

Assertions  and  Determinations 

Nordyne's  Petition  seeks  a  waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  the 
starting  of  the  circulating  air  blower. 
Nordyne  requests  the  allowance  to  test 
using  a  30-second  blower  time  delay 
when  testing  its  G5RD  and  G5RL  series 
furnaces.  Nordyne  states  that  since  the 
30-second  delay  is  indicative  of  how 
these  models  actually  operate,  and  since 
such  a  delay  results  in  an  improvement 
in  AFUE  of  approximately  2.0  percent, 
the  Petition  should  be  granted. 

Under  specificcircimistances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Nordyne  indicates  that  it 
is  unable  to  take  advantage  of  any  of 
these  exceptions  for  its  G5RD  and  G5RL 
series  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Nordyne  furnaces 
are  designed  to  impose  a  30-second 
blower  delay  in  every  instance  of  start 
up,  and  since  the  current  test  procedure 
provisions  do  not  specifically  address 
this  type  of  control,  IX)E  agrees  that  a 
waiver  should  be  granted  to  allow  the 
30-second  blower  time  delay  when 
testing  the  Nordyne  G5RD  and  G5RL 
series  furnaces.  Accordingly,  with 
regard  to  testing  the  G5RD  and  G5RL 
series  furnaces,  today's  Decision  and 
Order  exempts  Nordyne  from  the 
existing  test  procedure  provisions 
regarding  blower  controls  and  allows 
testing  with  the  30-second  delay. 

ft  is.  therefore,  ordered  That: 

(1)  The  "Petition  for  Waiver"  filed  by 
Nordyne  (Case  No.  F-088)  is  hereby 
granted  as  set  forth  in  paragraph  (2) 
below,  subject  to  the  provisions  of 
paragraphs  (3).  (4).  and  (5). 

(2rNotwithstanding  any  contrary 
provisions  of  Appendix  N  of  10  CFR 
Part  430,  Subpart  B,  Nordyne  shall  be 
permitted  to  test  its  G5RD  and  G5RL 
series  furnaces  on  the  basis  of  the  test 
procedure  specified  in  10  CFR  Part  430. 
with  modifications  set  forth  below: 

(I)  Section  3.0  of  Appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSI/ASHRAE  Standard 
103-82  with  the  exception  of  sections 
9.2.2.  9.3.1,  and  9.3.2,  and  the  inclusion 
of  the  following  additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
Appendix  N  as  follows: 

3.10  Cas-and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
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lieu  of  the  requirement  specified  in 
section  9.3.1  of  ANSI/ASHRAE 
Standard  103-82.  After  equilibrium 
conditions  are  achieved  following  the 
cool-down  test  and  the  required 
measurements  performed,  turn  on  the 
furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple 
grid  described  above,  at  0.5  and  2.5 
minutes  after  the  main  burners)  comes 
on.  After  the  burner  start-up.  delay  the 
blower  start-up  by  1.5  minutes  (t-), 
unless:  (1)  the  furnace  employs  a  single 
motor  to  drive  the  power  burner  and  the 
indoor  air  circulating  blower,  in  which 
case  the  burner  and  blower  shall  be 
started  together;  or  (2)  the  furnace  is 
designed  to  operate  using  an  unvarying 
delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control 
shall  be  permitted  to  start  the  blower  or 
(3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower.  In  the  latter  case,  if 
the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest 
temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure 
time  delay,  (t-),  using  a  stopwatch. 
Record  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue 
pipe  within  10.01  inch  of  water  column 
of  the  manufacturer's  recommended  on- 
period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above.  Nordyne 
shall  comply  in  all  respects  with  the  test 
procedures  specified  in  Appendix  N  of 
10  CFR  Part  430.  Subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  G5RD  and 
G5RL  series  furnaces  manufactured  by 
Nordyne. 

(4)  This  Waiver  is  based  upon  the 
presiuned  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  Petition  is 
incorrect. 

(5)  Effective  March  19,  1997,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  Nordyne  on  October  15. 1996. 
61  FR  54783.  October  22. 1996  (Case  No. 
F-088). 

Issued  in  Washington,  DC,  on  March 
19,1997. 
Christine  A.  Ervin. 

Assistant  Secretary,  Energy  Efficiency  and 

Renewable  Energy. 

IFR  Doc.  97-7794  Filed  3-26-97;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Doci(et  No.  RP97-289-000] 

Freeport  Interstata  Pipeline  Company; 
Notice  Of  Patltion  for  Waiver 

March  21. 1997. 

Take  notice  that  on  March  11, 1997. 
Freeport  Interstate  Pipeline  Company 
(Freeport)  filed  with  the  Commission  a 
request  for  waiver  for  filing  a  FERC 
Form  2-A  for  the  year  1996. 

Freeport  states  that  it  has  no 
throughput  of  any  kind  and  performed 
no  services  of  any  kind  for  1996  and  has 
remained  dormant  since  March  1994 
and  because  Freeport  had  previously 
been  exempted  from  the  Commission's 
electronic-posting  requirements,  it 
would  be  a  undue  burden  and  hardship 
for  Freeport  to  file  a  FERC  Form  2-A  for 
the  year  1996,  particularly  under  the 
Commission's  new  regulations  for  such 
filings. 

Freeport  respectfully  requests  that  the 
Commission  waive  any  requirement 
under  18  CFR  260.2  or  othenvise  for 
Freeport  to  file  a  FERC  Form  2-A  for  the 
year  1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protest  must  be  filed  on  or  before  March 
28, 1997.  Protests  will  be  considered  by 
the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  v^th  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.       -'-  ■ 
Llnvraod  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc  97-7760  Filed  3-26-97;  8:45  am] 

■LUNQ  OOOC  t717-*1-M 

[Docket  Na  RP97-1 74-001] 

Gulf  Statea  Transmission,  Corporation; 
Notice  Of  Petition  for  Waiver  of  GISB 
Standards  and  Proposed  Changes  in 
FERC  Gas  Tariff 

March  21, 1997. 

Take  notice  that  on  March  18,  1997, 
Gulf  States  Transmission  Corporation 
(GSTC)  tendered  for  filing  a  petition  for 
waiver  of  certain  Gas  Industry 
Standards  Board  (GISB)  standards,  first 
and  foremost  those  associated  with 


electronic  data  interchange  and 
electronic  delivery  mechanism  (EDI/ 
EDM)  and  also  capacity  release.  GSTC 
also  tendered  for  fiUng  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
certain  tariff  sheets  to  be  effective  June 
1. 1997. 

GSTC  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  compliance  order  issued 
March  5. 1997  in  Docket  No.  RP97-174- 
000. 

GSTC  has  modified  its  tariff  to  (i) 
incorporate  certain  Standards  by 
reference  to  number  and  version  of  such 
Standards,  (ii)  insert,  verbatim,  language 
from  certain  other  GISB  Standards,  (iii) 
change  each  of  Mcf  to  Dekatherms  as 
required  by  GISB  Standard  1.2.2. 

GSTC  states  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protest  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

(FR  Doc.  97-7762  Filed  3-26-97;  8:45  am] 
■UMQ  oooK  srir-oi-ii 


(DodsM  No.  OA97-603-000I 

Intarmountain  Rural  Electric 
Aasociation;  Notica  of  FHing 

March  21. 1997. 

Take  notice  that  on  January  23. 1997. 
Intarmountain  Rural  Electric 
Association  tendered  for  fiUng  requests 
for  waivers  and  conditional  notice  of 
withdrawal  of  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion . 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washmgton,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  31. 1997.  Protests  will  be 
considered  by  the  Commission  in 


IMI 
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determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Walmii,  ^., 

Acting  Secretary. 

pnt  Doc  97-7764  Filed  3-26-97;  8:45  am] 

■UMQCOOt  anT-^Mi 


[Docket  No.  RP96-32(M)09] 

Kod)  QaMway  PIpeHn*  Company; 
Notio*  of  Proposed  ChangM  in  FERC 
QasTarm 

March  21. 1997. 

Take  notice  that  on  March  18. 1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  Sling  to  be  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets: 

Effective  February  5. 1997:  Fourth 
Revised  Sheet  No.  29 

Effective  March  1. 1997:  Fifth  Revised 
Sheet  No.  29 

Koch  states  that  this  filing  contains 
the  tariff  sheet  which  provides  the 
additional  information  required  by  the 
Commission's  March  7, 1997.  Order 
Rejecting  Tariff  Sheet.  Koch  sUtes  this 
filing  also  provides  the  tariff  sheet 
which  removes  the  negotiated  rate 
contracts  effective  March  1. 1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Qmunission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  sxich  protests  must  be 
filed  in  accndance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  QDpies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 

Acting  Secretary. 

(FR  Doc  97-77  5«  Filed  3-26-97;  6:45  am) 
I  COM  sriT-ti-ii 


[Docttet  No.  RP97-292-000] 

Louisiana  Nevada  Transit  Company; 
Notica  of  Petition  for  Waivar 

March  21. 1997. 

Take  notice  that  on  March  18, 1997, 
Louisiana  Nevada  Transit  Company 
(LNT)  pursuant  to  the  March  4. 1997. 
Order  on  Compliance  FiUng,  issued  by 
the  Commission,  and  in  accordance 
with  Order  Nos.  587  and  587-B, 
tendered  for  filing  a  request  for  waiver 
of  any  and  all  standards  that  required 
the  use  or  support  of  any  Electronic 
Data  Interchange  ASC  Xl2  (EDI)  format, 
electronic  delivery  mechanism  (EDM)  to 
transmit  EDI  datasets,  Internet  usage,  as 
well  as  any  other  related  requirement 
(referred  to  collectively  as  EDI/EDM) 
because  compliance  with  such 
standards  would  force  LNT  into 
baniuoiptcy. 

LNT  states  that  the  specific  standards 
for  which  LNT  seeks  a  waiver  are  listed 
in  Appendix  A  to  the  filing. 

LNT  states  that  copies  of  the  filing 
have  been  served  upon  all  parties 
remiired  to  be  served. 

Any  (wrson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
March  28, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriation  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Wataoa,  Jr., 
Acting  Secretary. 

[FR  Doc  97-7759  Filed  3-26-97;  8:45  un) 
coMtn7-ei-M 


[Doctot  Na  CP«7-23»-000] 

Portland  Natural  Gas  Transmission 
Systam  and  Marttlmaa  A  Northeast 
Pipeline,  LLC.;  Notice  of  Application 

March  21. 1997. 

TalLe  notice  that  on  March  18, 1997. 
Portland  Natural  Gas  Transmission 
System  (PNGTS).  300  F«berg  Parkway, 
Westborough.  Massachusetts  01581- 
5039,  and  Maritimes  &  Northeast 
Pipeline.  L.L.C  (Maritimes).  1284 


Soldiers  Field  Road,  Boston, 
Massachusetts  02135,  (together  as  joint 
applicants),  completed  the  filing  of  a 
joint  appUcation  in  Docket  No.  CP97- 
238-000  for  a  certificate  of  public 
convenience  and  necessity,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act.  to 
construct  and  operate  joinUy-owned 
pipeline  facilities  for  the  transportation 
of  natiiral  gas,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

The  completion  of  the  joint 
appUcation,  originally  filed  February  10, 
1997.  was  preceded  by  two  pubUc 
conferences  at  the  Commission  and  four 
letters  from  the  Ofiice  of  Pipeline 
Regulation  (OPR)  requesting  the 
information  required  to  complete  the 
filing.  The  joint  appUcants  request  that 
the  Commission  issue  a  preUminary 
determination  on  non-environmental 
issues  by  May  31, 1997,  and  a  certificate 
by  August  31. 1997. 

Specifically,  joint  appUcants  seek 
authorization  to  construct  about: 
— 99.8  miles  of  30-inch  pifwline  and 

appurtenant  feciUties  from  Dracut, 

Massachusetts  to  Westbrook,  Maine; 
— a  3.8  mile,  12-inch  lateral  at 

Westbrook,  Maine  (Westbrook 

Lateral); 
— a  1.36  mile,  16-inch  lateral  near 

Newington,  New  Hampshire 

(Newington  Lateral); 
— a  0.6  mile,  20-inch  interconnecting 

line  at  Haverhill,  Massachusetts 

(Haverhill  Lateral): 
^^ight  meter  and  regulation  stations, 

and  other  appiutenant  feciUties 
The  estimated  cost  of  the  joint  pipeline 
proposal  is  $172.4  milUon. 

PNGTS  %vill  be  responsible  for  the 
engineering,  design,  and  construction 
management  of  the  jointly-owned 
pipeline,  and  Maritimes  will  be 
designated  as  the  operator,  including 
field  operations  and  gas  dispatching. 
The  cost  and  ownership  of  ihe  joint 
pipeUne  facilities  will  be  based  upon 
the  ration  of  each  owner's  aUocated 
capacity.  The  total  capacity  of  the  joint 
pipeUne  is  631,860  Mcf  per  day.  with 
421,860  Mcf  per  day  allocated  to 
Maritimes  and  210,000  Mcf  per  day 
aUocated  to  PNGTS.  The  proposed 
laterals  off  the  joint  pipeline  will  be  part 
of  the  joinUy-owned  faciUties  and  will 
be  sized  according  to  each  owner's 
requirements.  The  cost  allocation  of  the 
laterals  wiU  be  based  on  the  ratio  of 
each  owner's  capacity  through  the 
lateral.  The  cost  and  ownership  ratios 
are  in  the  foUowing  table. 
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Facilities 


Mainkne 

Westtxook  Maritimes  Meter 

Westtxook  PNGTS  Meter  

Oracut  Meter  and  Modifications  .... 

Welte  Meter  

Westbrook  Lateral „ 

Granite  State  Meter  at  Westtxook 

t4ewiogton  Lateral  

Granite  State  Meter  at  Newington 

PSNH, Meter  at  Newington 

Havertvl  Lateral  

Tennessee  Meter  at  Havertiill 


Maritimes 
(percent) 


66.76 
100.00 

0.00 
67.69 
89.09 
63.35 
41.10 
41.10 

0.00 
50.00 

1.42 

0.00 


PNGTS  (per- 
cent) 


33.24 
0.00 

100.00 
32.31 
10J1 
36.66 
58.90 
58.90 

100.00 
50.00 
98.58 

100.00 


Each  owner  will  be  responsible  for 
recovering  all  of  its  share  of  costs  and 
expenses  of  the  joint  pipeline  faciUties 
through  rates  proposed  in  its  related 
filings  in  Docket  Nos.  CP96-1 78-000,  et 
al.  (Maritimes),  CP96-809-000 
(Maiitimes),  and  CP9&-249-000,  et  al. 
(PNGTS).  The  Joint  Pipeline  faciUties 
will  be  operated  in  accordance  with 
each  of  the  owner's  separate  tariff 

Eroposed  in  their  respective  filings 
sted  above. 

The  joint  appUcants  each  amended 
their  original  proposals  to  address  the 
impacts  of  the  joint  application. 
Maritimes'  amendments  were  filed  on 
February  24, 1997.  and  PNGTS' 
amendment  was  filed  on  March  18, 
1997.  Separate  notices  of  these 
amendments  will  be  issued.  However, 
certain  information  which  is  needed  to 
complete  the  processing  of  this 
application  remains  to  be  filed.* 
Complete  and  accurate  filing  of  that 
information  on  the  schedule  stated  in 
the  joint  appUcants'  March  18, 1997, 
filing  is  essential  for  the  expeditious 
processing  of  these  appUcations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appUcation  should  on  or  before  April 
15, 1997  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natiiral 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wiU  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  wlH 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wisliing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,,  a  hearing  wiU  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubUc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
imnecessary  for  the  joint  appUcants  to 
appear  or  be  represented  at  the  hearing. 

Linwood  K.  WalMiii,  \r^ 

Acting  Secretary. 

(FR  Doc  97-7788  Filed  3-26-97;  8:45  am) 

MLLMQ  COM  tn7-01-M 

[Docket  Na  CP97-282-00Q] 


'  Sm  the  Match  21. 1997.  OPR  Diractor's  lettar  to 
the  (oint  applicants. 


Tennessee  Gas  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authcrtzatfon 

March  21. 1997. 

Take  notice  that  on  March  10, 1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511.  Houston, 
Texas  77252,  filed  in  Docket  No.  CP97- 
282-000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natiu^  Gas  Act  (18  CFR  157.205. 
157.216)  for  authorization  to  abandon 
by  removal  measuremmt  hdlities 
located  in  Carter  Coimty,  ICentuclcy, 
und<)r  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP82-413-000, 
pursuant  to  Secticm  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  abandon  the 
faciUties,  including  the  meter,  piping 
and  appurtenant  facilities,  which  were 
installed  and  placed  in  service  in  June 
1949  to  serve  Inland  Gas  Corporation 
(Inland),  for  the  sale  of  natural  gas  for 
resale  to  the  public  for  residential, 
commercial  and  industrial  uses.  R  is 
stated  that  no  gas  has  flowed  through 
the  meter  since  1987.  It  is  asserted  that 
Inland  was  the  only  customer  served  by 
the  feciUties,  and  a  letter  was  included 
in  the  appUcation  fit>m  Columbia  Gas  of 
Kentucky,  Inc.  (Colimibia),  successor  in 
interest  to  Inland,  showing  Columbia's 
consent  to  the  abandonment. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  piusuant  to  Rule  214  of  the 
Commission's  Procediural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Linwowl  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc  97-7766  Filed  3-26-47;  8:45  am] 
■LUNO  COM  tnr-ei-M 

[Doctol  No.  CP97-286-000I 

Transvvsstem  Pipeline  Company; 
Notice  of  Applteation 

March  21. 1997. 

Taice  notice  that  on  March  12, 1997. 
Transwestem  I^ipeline  Company 
(Transwestem),  1400  Smith  Street.  P.O. 
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Box  U88.  Houston,  Texas.  77251-1188. 
pursaunt  to  Section  7(c)  of  the  Natural 
Gas  Act  (NGA).  filed  an  application 
with  the  Commission  in  Docket  No. 
CP97-286-000  for  a  certificate  of  public 
convenience  and  necessity  to  modify 
and  operate  certain  compressor  units  at 
the  design  horsepower  (HP)  level,  in 
order  to  increase  operational  efficiency 
and  capacity  on  that  portion  of 
Transwestem's  system  described  as  the 
San  Juan  Lateral,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Conunission  and  open  to  the 
public  for  inspection. 

Specifically,  Transwestem  proposes 
to  increase  the  horsepower  of  three 
replacement  Solar  T7002  gas  turbines  at 
the  Bloomfield  Compressor  Station  near 
Bloomfieid,  New  Mexico,  to  a  design 
capacity  level  of  7,000  ISO  (4,400  site 
rated)  HP.  Each  unit  was  rated  at  6,500 
ISO  (4.132  site  rated)  HP  at  the  time  of 
its  installation,  however,  due  to 
advanced  technology,  the  replacement 
units  are  rated  at  a  7,000  ISO  HP 
capacity  level.  The  increase  in 
horsepower  wall  be  achieved  by 
mechanically  readjusting  the  degree  of 
pitch  on  the  inlet  guide  vanes  of  the 
replacement  gas  turbine  drivers. 
Transwestem  estimates  that  the  capital 
cost  to  modify  the  subject  units  at  the 
Bloomfield  Compressor  Station  will  be 
approximately  $24,000,  which  will  be 
fijiancad  with  internally  generated 
funds. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  April 
11,  1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NJL.  Washington,  D.C,  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  processing.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 


filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  request  should 
be  granted.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transwestem  to  appear 
or  be  represented  at  the  hearing. 
Linwood  A.  WatiOB,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-7761  Filed  3-26-«7;  8:45  am] 
MLUNO  coot  tni-t-m 

IPo^a&l  No.  ER97-282-OO0I 

Unocal  Corporation;  Notlca  of 
Isauanca  of  Order 

March  21, 1997. 

Unocal  Corporation  (Unocal) 
submitted  for  filing  a  rate  schedule 
under  which  Unocal  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Unocal  also 
requested  waiver  of  various  Conunission 
regulations.  In  particular,  Unocal 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  secxuities  and 
assumptions  of  liabiUty  by  Unocal. 

On  March  19, 1997,  pursuant  to 
delegated  authority,  the  Director, 
CNvision  of  Apphcations,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  beard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assiunptions  of 
liability  by  Unocal  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  Unocal  is  authorized  to 
issue  securities  and  assume  obUgations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  apphcant,  and 
compatible  with  the  pubUc  int«est.  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
reouire  a  further  showing  that  neither 
public  nor  private  interests  will  be 


adversely  afiiected  by  continued 
approval  of  Unocal's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
18, 1997. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  NE., 
Washington,  DC  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc  97-7765  Filed  3-26-97;  8:45  am] 
HUMQ  cooc  cnr-oi-M 


[Docket  No.  CP97-2S4-000] 

Wllliama  Natural  Qaa  Company;  Notice 
of  Raquast  Under  Blankat 
Authorization 

March  21. 1997 

Take  notice  that  on  February  19. 1997, 
as  supplemented  March  13, 1997, 
Williams  Natural  Gas  Company  (WNG) 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP97-254-000  a 
request  pursuant  to  Section  157.205, 
157.212(a)  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216(b))  for  authorization  to  replace 
and  relocate  the  Commerce  town  border 
setting,  (2)  to  abandon  by  reclaim  the 
Cardin  and  Treece  town  borders,  and  (3) 
to  abandon  by  sale  to  Western 
ResoiuT»s,  Inc.  (WRI)  six  town  border 
meter  settings,  three  domestic  settings  * 
and  related  service,  located  in  Ottawa 
County,  Oklahoma  and  Cherokee 
County,  Kansas,  imder  WNG's  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000,  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Conmiission  and  open  to  pubUc 
inspection. 

Specifically.  WNG  seeks  authorization 
to  replace  the  WRI  Commerce  town 
border  setting  with  a  triple  run  3-inch 
meter  setting  and  relocate  it  to  the  site 
of  WNG's  high  pressure  regulator  in 
Ottawa  County,  Oklahoma.  WNG  states 
that  replacing  the  existing  meter  setting 
with  a  triple-run  will  provide  more 
accurate  measurement  at  low  volumes 
as  well  as  reducing  maintenance  and 
measurement  reathng  time.  WNG  states 
that  the  cost  to  replace  the  Commerce 
town  border  setting  is  estimated  to  be 
$122,830. 


<  WNG  originaliy  propoaed  to  •btndon,  by  (ale  to 
WRI,  four  dofnestic  Mttingt.  Howwar,  in  iu 
•upplement  WNG  indicatw  that  after  further 
raaaarch,  it  baa  detarminad  that  one  of  the  meter* 
will  not  be  afiactad  liy  the  propoaed  «ti«nfi>mT»>tm 
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WNG  also  seeks  authorization  to 
reclaim  the  WRI  Cardin  and  Treece 
tovtm  borders  located  in  Ottawa  Coimty, 
Oklahoma  and  Cherokee  County, 
Kansas,  respectively.  WNG  states  that 
installing  the  new  Commerce  town 
border  will  eliminate  the  need  for 
individual  measurement  at  the  Cardin 
and  Treece  town  borders. 

Additionally,  WNG  proposes  to 
abandop  in  place,  by  sale  to  WRI,  the 
Commerce  town  border,  the  North 
Conunerce  town  border,  Alsop 
Industrial  Sales,  the  Centiu^  town 
border,  the  Mineral  Heights  town  border 
and  the  Picher  town  border,  all  located 
in  Ottawa  Coimty,  Oklahoma,  three 
domestic  settings  and  related  service. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant,  to  Rule  214  of  the 
Commission's  Procediual  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fiUng  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  piu^uant  to  Section  7  of 
the  Natural  G^  Act. 
Linwood  A.  Wstson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-7763  Filed  3-2&-97;  8:45  am) 

BHJJNQ  COOC  •n7-«1-M 

[Docket  No.  EC97-1»-000,  et  al.] 

Long  Island  Lighting  Company,  et  a!.; 
Electric  Rata  and  Corporate  Regulation 
Filings 

March  20, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Long  Island  Lighting  Company 

(Docket  No.  EC97-19-000) 

Take  notice  that  on  March  17, 1997, 
Long  Island  Lighting  Company  (LILCO) 
tendered  for  filing  pursuant  to  Section 
203  of  the  Federal  Power  Act  (FPA),  16 
U.S.C.  Sec  824b  (1994),  and  Part  33  of 
the  Commission's  Regulations,  18  CFR 
Part  33,  an  Application  for  an  order 
approving  a  proposed  reorganization. 

Pursuant  to  an  "Amended  and 
Restated  Agreement  and  Plan  of 
Exchange,  by  and  among  LILCO  Holding 
Corp.,  The  Brooklyn  Union  Gas 
Company  and  Long  Island  Lighting 


Company,"  dated  as  of  February  6, 
1997,  ULCO  and  The  Brooklyn  Union 
Gas  Company  (Brooklyn  Union)  propose 
a  tax-free,  stock  transaction  under 
which  the  shares  of  LILCO  and 
Brooklyn  Union  will  be  exchanged  for 
shares  of  a  newly  created  holding 
company.  According  to  the  Applicant, 
LILCO  and  Brooklyn  Union  will 
continue  to  be  operated  as  separate 
subsidiaries  of  the  new  holding 
company.  ULCO  states  that,  except  to 
the  extent  that  the  new  holding 
company  will  hold  all  of  LILCO's 
common  stock,  no  jurisdictional 
facilities  are  being  transferred  as  a  result 
of  the  proposed  transaction.  LILCO 
fiulher  states  that  it  has  submitted  the 
information  required  by  Part  33  of  the 
Commission's  regulations  in  support  of 
the  application. 

Comment  date:  May  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Power  Exchange  Corporation,  GDK 
Corporation,  and  Biu-lington  Resources 
Trading,  Inc. 

[Docket  Nos.  ER95-72-008,  ER96-1 735-002. 
and  ER96-31 12-001  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  March  3,  1997,  Power  Exchange 
Corporation  filed  certain  information  as 
required  by  the  Commission's  February 
1, 1995,  order  in  Docket  No.  ER95-72- 
000. 

On  February  13. 1997,  GDK 
Corporation  filed  certain  information  as 
required  by  the  Commission's  Jime  26, 
1996,  order  in  Docket  No.  ER96-1735- 
000. 

On  March  6.  1997,  Burlington 
Resources  Trading,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  November  14, 1996,  order 
in  Docket  No.  ER96-3112-000. 

3.  Public  Service  Company  of  Colorado 

(Docket  Nos.  ER96-2582-001  and  ER96- 
2587-0001 

Take  notice  that  on  March  12, 1997, 
Public  Service  Company  of  Colorado 
(PSColorado)  tendered  for  filing  (1)  the 
Second  Amendment  to  Amended  Power 
Purchase  Agreement  between  Utilicorp 
United  Inc.  and  Public  Service 
Company  of  Colorado;  and  (2)  a  revised 
page  of  the  Specifications  for  Firm 
Point-to-Point  Service  to  the  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  between  F^ubfic 
Service  Company  qf  Colorado  and 
Utilicorp  United  Inc.  (WestPlains 
Energy),  dated  as  of  July  31. 1996  with 


an  accompanying  letter  agreement. 
PSColorado  states  that  it  is  making  this 
filing  to  comply  with  the  Commission's 
order  issued  in  Docket  No.  ER96-2582- 
000  on  January  10, 1997. 

Comment  date:  April  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Sunoco  Power  Mariieting,  LX.C 

[Docket  No.  ER97-87(>-000| 

Take  notice  that  on  January  22, 1997, 
Simoco  Power  Marketing,  L.L.C. 
tendered  for  fiUng  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  3,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Charles  W.  Mueller 

[Docket  No.  ID-2721-OOll 

Take  notice  that  on  March  3, 1997, 
Charles  W.  Mueller,  (Applicant) 
tendered  for  filing  an  application  under 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions:  Officer 
and  Director,  Union  Electric  Company; 
Director,  Boatmen's  National  Bank. 

Comment  date:  April  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  John  Peters  MacCarthy 

(Docket  No.  ID-2734-OOOl 

Take  notice  that  on  Febmary  18,  1997, 
John  Peters  MacCarthy  (Applicant) 
tendered  for  filing  an  application  under 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 
Director,  Union  Electric  Company; 
Director,  Boatmen's  Trust  Company. 

Comment  date:  April  3,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Janet  McAfee  Weakley 

(Docket  No.  ID-2989-OOOl 

Take  notice  that  on  February  18, 1997. 
Janet  McAfee  Weakley,  (Applicant) 
tendered  for  filing  an  application  under 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 
Director,  Union  Electric  Company; 
Director,  Boatmen's  Trust  Company. 

Comment  date:  April  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  b  3  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
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m  protests  should  be  filed  on  or  before 

the  comment  date.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pubUc 

inspection. 

Liawood  A.  Wateon,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-7757  Filed  3-26-97;  8:45  am] 

■LUNQ  COM  trir-ai-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

{FRL-6aO»-8] 

National  Drtnking  Watm^  Advisory 
Council  Consumer  Confidence 
WorWng  Group;  Notice  of  Open 
Meeting 

Under  Section  10(a)(2)  of  PubUc  Law 
92-423.  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
for  upcoming  meetings  of  the  Consumer 
Confidence  Working  Group  of  the 
National  Drinking  Water  Advisory 
Council  (estabUshed  under  the  Safe 
Drinking  Water  Act,  as  amended  (42 
U.S.C  300f  et  seq.]),  to  be  held  April  3, 
1907,  from  1:00  pjn.  to  5:00  p.m.  and 
April  4. 1997,  from  9:00  a.m.  to  5:00 
p.m.  at  the  Westin  Qty  Center,  1400  M 
Street  NW,  Washington,  DC:  and  May  8, 
1997,  from  9:00  a.m.  to  5:00  p.m.  and 
May  9, 1997,  from  9:00  a.m.  to  3K)0  p.m. 
at  the  Dupont  Plaza  Hotel.  1500  New 
Hampshire  Ave.  NW.  Washington  DC 

The  purpose  of  the  meetings  is  to 
disciiss  draAs  of  rule  language  and 
attendant  dociunents.  The  meetings  are 
open  to  the  public,  but  seating  is 
limited.  Statements  from  the  pubUc  will 
be  taken  at  the  end  of  the  meeting  if 
time  allows. 

For  more  information,  please  contact, 
Francoise  M.  Brasier,  Designated 
Federal  Officer.  Consiuner  Confidence 
Working  Group,  U.S.  EPA,  Office  of 
Ground  Water  and  Drinking  Water  5606, 
401  M  Street  SW,  Washington,  D.C 
2(^60.  The  telephone  number  is  Area 
Code  202-260-5668.  The  e-mai'  address 
is  brasier.francoise  k  epamail.epa.gov. 

Dated:  March  12, 1997. 


iSlww, 

Desifftated  Federal  Officer,  National  Drinking 

Water  Advisory  Council. 

(FR  Doc  97-7816  Filed  3-26-97;  8:45  am) 


FEDERAL  MARITIME  COMIMISSION 

Ocean  Freight  Fonwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
fowarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  D.C.  10573. 
Anchor  Shipping  and  Chartering  Co.. 
5619  Hazen  Street.  Houston.  TX 
77081,  Ronny  Gene  MoUard,  Sole 
Proprietor 
Nick  Rendon  III  hitemational  Inc.,  139 
Mitchell  Avenue,  Ste.  216,  So.  San 
Francisco,  CA  94080,  Officer 
Nicholas  Rendon  m.  President 
Cargo  America  Group,  Ltd.,  4702 

Lucerne  Valley  Road,  Lilbiun,  Georgia 
30247.  Officers:  Troy  Abercrombie, 
President.  Wanda  Abercrombie. 
President 

Dated:  March  24, 1997. 
Joseph  C  Pelkiiig. 

Secretary. 

(FR  Doc.  97-7779  Filed  3-26-97;  8:45  am] 

MLUMQ  COM  t73a-«1-« 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  l>y,  and 
Mergers  of  Banit  Holding  Companies 

The  ccHnpanies  listed  in  this  notice 
have  appUed  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.] 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  appUcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  appUcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 


a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  com[>any  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  21, 1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCuirdy,  Senior 
Vice  President)  33  Liberty  Street.  New 
York,  New  York  10045-0001: 

1.  BanPonce  Corporation.  Hato  Rey. 
Puerto  Rico;  Poplar  International  Bank. 
Inc.,  Hato  Rey,  Puerto  Rico;  and 
BanPonce  Financial  Corp.,  Wilmington, 
Delaware;  to  acquire  100  percent  of  the 
voting  shares  of  CBC  Bancorp,  Ltd.. 
Chicago,  Illinois,  and  thereby  indirecUy 
acquire  Capitol  Bank  of  Westmont, 
Westmont.  Illinois,  and  Capitol  Bank 
and  Trust,  Chicago,  Illinois. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atianta.  Georgia 
30303-2713: 

1.  Florida  Bancshares,  Inc.,  Dade  Qty, 
Florida;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  National  Bank 
of  Pasco,  Dade  Qty,  Florida. 

C  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  Califomia 
94105-1579 

1.  Pierce  County  Bancorp,  Tacoma, 
Washington;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Pierce  Commercial 
Bank,  Tacoma,  Washington  (in 
organization). 

Board  of  Govemors  of  the  Federal  Reserve 
System,  March  21, 1997. 
Jcanifar  J.  JoluMon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  97-7768  Filed  3-26-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dociia(No.96N-0487] 

Agency  Infonnation  Collection 
Acthritlaa;  Announcement  of  OMB 
Approval 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

AcnoM:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Current  Good  Manufacturing  Practices 
for  Blood  and  Blood  Components: 
Notification  of  Consignees  Receiving 
Blood  and  Blood  Components  at 
Increased  Risk  for  Transmitting  HIV" 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Wolff,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  rm.  16B-19.  Rockville, 
MD  20857,  301-827-1223. 
SUPPLfMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  27. 1996 
(61  FR  68268),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  section  3507  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507).  OMB  has  now  approved 
the  information  collection  and  has 
assigned  OMB  control  number  0910- 
0336.  The  approval  expires  on  February 
28.  2000.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Dated:  March  19, 1997. 
WillUm  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

|FR  Doc.  97-7726  Filed  3-26-97;  8:45  am) 
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Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  pubUc  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hothne)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  pubUc 
with  access  to  the  most  ciurent 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  ciurent 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 


committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  nvunber.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hothne 
will  be  updated  when  such  changes  are 
made. 

MEETMQS:  The  following  advisory 
committee  meetings  are  annoiuiced: 

Nonprescription  Drugs  Advisory 
Committee 

Date,  time,  and  place.  April  15, 1997, 
8  a.m.;  HoUday  Inn — Gaithersburg, 
Goshen  Room,  Two  Montgomery  Village 
Ave.,  Gaithersburg,  MD. 

Type  of  meeting  and  contact  person. 
Open  conunittee  discussion,  8  a.m.  to 
1:30  p.m.;  open  public  hearing  1:30  p.m. 
to  2:30  p.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  2:30  p.m.  to  5  p.m.;  closed 
committee  deUberations,  5  p.m.  to  6 
p.m.;  Andrea  G.  Neal,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5455,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Nonprescription 
Drugs  Advisory  Committee,  code  12541. 
Please  call  the  hotline  for  information 
concerning  any  possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  over-the-counter 
(nonprescription)  human  drug  products 
for  use  in  the  treatment  of  a  broad 
spectnun  of  human  symptoms  and 
diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  April  1, 1997,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argiunents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  TTie 
committee  will  discuss  a  possible 
association  between  vaginal  douching 
and  adverse  consequences.  FDA  is 
aware  of  a  number  of  case-control 
epidemiologic  studies  in  the  literatiue 
that  suggest  a  possible  association 
between  vaginal  douching  and  several 
conditions,  such  as  pelvic  inflammatory 
disease,  ectopic  pregnancy,  and  cervical 


cancer  (letter  from  D.  Bowen,  FDA.  to  R. 
W.  Soller,  Nonprescription  IJrug 
Manufacturers  Association,  LET  105, 
Docket  No.  75N-0183,  Dockets 
Management  Branch).  The  committee's 
discussion  will  include  issues  relating 
to  behavioral,  epidemiological,  and 
microbiological  aspects  of  vaginal 
douching.  Regulatory  issues  related  to 
over-the-counter  vaginal-douche  drugs, 
cosmetics,  and  devices  (douching 
equipment)  will  also  be  addressed. 

Closed  committee  deliberations.  The 
committee  will  review  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  pending  investigational  new 
drugs  applications  (IND's)  or  new  drug 
applications  (NDA's).  This  portion  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information.  (5  U.S.C 
552b  (c)(4)). 

Dennatologic  and  Ophthalmic  Drugs 
Advisory  Committee 

Date,  time,  and  place.  April  17  and 
18,  1997,  8:30  a.m.,  HoUday  Inn— 
Gaithersbtug.  Grand  Ballroom,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  bearing,  April  17, 1997, 
8:30  a.m.  to  9:30  a.m.,  imless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9:30  a.m.  to 
5:30  p.m.;  closed  presentation  of  data. 
April  18, 1997,  8:30  a.m.  to  11  a.m.; 
closed  committee  deliberations,  11  a.m. 
to  1  p.m.;  Tracy  Riley  or  Angle 
Whitacre,  Center  for  Drug  Evaluation 
and  Research  (HFD-21),  Food  and  Drug 
Admiiustration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area), 
Dermatologic  and  Ophthalmic  Drugs 
Advisory  Committee,  code  12534. 
Please  call  the  hotline  for  information 
concerning  any  possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  dermatologic  and 
ophthalmic  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  April  11, 1997, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 


IMI 
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approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On  April 
17,  1997,  the  committee  will  hear 
presentations  and  discuss  the 
teratogenicity  and  labeling  issues 
regarding  approved  NDA  19-821  for 
Soriatane  (acitretin  capsules,  Hofbnan- 
LaRoche,  Inc.)  for  use  in  treating  severe 
psoriasis. 

Closed  presentation  of  data.  On  April 
18, 1997,  the  committee  will  hear  trade 
secret  and/or  confidential  conunercial 
information  relevant  to  pending  IND's 
or  NDA's.  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  552b(c)(4)). 

Closed  committee  deliberations.  Oto 
April  18.  1997.  the  committee  will 
review  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  IND's  and/or  NDA's.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  8ep>arable  portions;  (1)  An  open 
pubhc  hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  pubhc 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  pubhc  hearing  portion  of 
the  meeting(8)  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearmg  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 

fmbhc  hearing  may  last  for  whatever 
onger  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Pubhc  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
pubhc  administrative  proceedings, 
including  hearings  before  pubhc 
advisory  OHnmittees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  pubUc 
administrative  proceedings,  incliiding 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Fadaral  legister  notice.  Changes 


in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  jjerson  who  wishes  to 
be  assured  of  the  right  to  make  an-oral 
presentation  at  the  open  pubhc  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  Ust  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFl-35).  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Pood  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2,  10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  drcimistancas. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
informaticMi  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy:  investigatory  files 
compiled  for  law  enforcement  purposes; 
infonnation  the  prematiue  disclosure  of 
which  would  be  likely  to  significantly 
frustratb  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  mattere. 


Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency:  consideration  of  mattere 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
commi'tee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
disciission,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices:  consideration  of  labehng 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
infonnation  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
pubhc  disclosure  pursuant  to  the  FACA. 
as  amended;  and,  dehberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C  app. 
2).  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  committees. 

Dated:  March  21. 1997. 
Mkkad  A.  FriMtaaa. 
Deputy  Commiuioner  for  Opetntiona. 
|FR  Doc  97-7790  Filed  3-26-97;  8:45  ami 
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HMlth  RMOuroM  and  SarviMS 
AdmMatration 

SpacM  Pro|act  Grants;  Traumatic 
Brain  Injury  Demonstration  Grants 

AOeiCY:  Health  Resources  and  Services 

Administraticm  (HRSA). 

ACTION:  Notice  of  availabihty  of  funds. 

SUMMARY:  The  HRSA  aimounces  that 
approximately  $2.8  milh«i  in  fiscal 
year  (FY)  1997  funds  will  be  available 
for  demonstration  pro|ects  to  improve 
access  to  health  and  other  services  for 
people  who  have  sustained  a  traumatic 
brain  injury  (TBI).  Discretionary  grants 
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to  States  are  authorized  imder  section 
1252  of  the  Public  Health  Service  (PHS) 
Act,  as  amended  by  I*ublic  Law  104-166 
(42  use  300d-52).  which  provides  for 
the  conduct  of  expanded  studies  and  the 
establishment  of  innovative  programs 
with  respect  to  TBI.  Funds  for  TBI  State 
demonstration  projects  are  appropriated 
by  Pubhc  Law  104-208.  At  present, 
funding  for  this  program  is  available  for 
one  year.  Within  the  HRSA,  TBI  grants 
are  administered  by  the  Maternal  and 
Child  Health  Bureau  (MCHB). 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS  lead  national  activity  for 
setting  priority  areas.  The  TBI  grant 
program  will  directly  address  the 
Healthy  People  2000  objectives  related 
to  chronic  disabling  conditions, 
particularly  in  relation  to  service  system 
expansion  and  objectives  related  to 
secondary  injury  prevention.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report:  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  Midcourse  Review  and  1995 
Revisions  (Stock  No.  017-001-00526-6) 
through  the  Superintendent  of 
Documents.  Government  Printing 
Office.  Washington,  D.C.  20402-9325 
(telephone:  202-512-1800). 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobaccp  products.  In  addition.  Public 
Law  103-227,  the  Pro-Children  Act  of 
1994,  prohibits  smoking  in  certain 
facilities  (or  in  some  cases,  any  portion 
of  a  fedhty)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 
A00RE8SE8:  Federal  Register  notices 
and  appUcation  guidance  for  MCHB 
programs  are  available  on  the  World 
Wide  Web  via  the  Internet  at  address: 
http://www.os.dhhs.gov/hrsa/mchb. 
Chck  on  the  file  name  you  want  to 
download  to  your  computer.  It  will  be 
saved  as  a  self-extracting  (Macintosh  or) 
WordPerfect  5.1  file.  To  decompress  the 
file  once  it  is  downloaded,  typw  in  the 
file  name  followed  by  a  <retum>.  The 
file  will  expand  to  a  WordPerfiect  5.1 
file. 

For  apphcants  for  TBI  Demonstration 
Grants  who  are  unable  to  access 
apphcation  materials  electronically,  a 
hard  copy  (Revised  PHS  form  5161-1, 
approved  under  OMB  clearance  number 
0937-0189)  may  be  obtained  from  the 
HRSA  Grants  Apphcation  Center.  The 
Center  may  be  contacted  by:  Telephone 
Number.  1-888-300-HRSA.  FAX 
Number  301-309-0579,  E-mail 
Address:  HRSA.GAC@ix.netcom.c(Mn. 


Completed  applications  should  be 
returned  to:  Grants  Management  Officer 
(CFDA  #93.TBA-1).  HRSA  Grants 
Apphcation  Center.  40  West  Gude 
Drive,  Suite  100,  Rockville,  Maryland 
20850. 

DATES:  The  application  deadline  date  is 
May  30, 1997.  Competing  apphcations 
will  be  considered  to  be  on  time  if  they 
are  either:  (1)  received  on  or  before  the 
deadline  date,  or  (2)  postmarked  on  or 
before  the  deadline  date  and  received  in 
time  for  orderly  processing.  Apphcants 
should  request  a  legibly  dated  receipt 
from  a  commercial  carrier  or  the  U.S. 
Postal  Service,  or  obtain  a  legibly  dated 
U.S.  Postal  Service  postmark.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Requests  for  technical  or  programmatic 
information  fit>m  MCHB  should  be 
directed  to  the  Division  of  Maternal, 
Infant,  Child  ^d  Adolescent  Health 
(DMICAH),  Maternal  and  Child  Health 
Bureau,  Health  Resources  and  Services 
Administration,  Room  18A-39, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville,  Maryland  20857.  The 
DMICAH  telephone  number  for  TBI 
inquiries  is  301-443-5559.  Requests  for 
information  concerning  fiscal,  business 
or  administrative  management  issues 
should  be  directed  to:  Maria  E.  Carter, 
Grants  Management  Spedahst,  Grants 
Management  Branch,  Maternal  and 
Child  Health  Bureau,  5600  Fishers  Lane, 
Room  18-12,  Rockville,  Maryland 
20857,  telephone:  301-443-3268. 

SUPPLEMENTARY  INFORMATION: 

Program  Bacliground  and  Obiectives 

In  July,  1996,  Congress  enacted  Pubhc 
Law  104-166,  "to  provide  for  the 
conduct  of  expanded  studies  and  the 
establishment  of  innovative  programs 
with  respect  to  traumatic  brain  injury" 
(TBI).  Under  Pubhc  Law  104-166,  a 
program  of  grants  to  States  for 
demonstration  projects  to  improve 
access  to  health  and  other  TBI-related 
services  for  people  of  all  ages  is 
estabhshed  within  HRSA.  The  National 
Institutes  of  Health  has  responsibihty 
for  conducting  basic  and  applied 
research  regarding  TBI.  Responsibihty 
for  activities  related  to  prevention  of 
TBI  is  assigned  to  the  Canters  for 
Disease  Control  and  Prevmition. 
Infonnation  on  CDC  grant  activities 
which  relate  to  TBI  surveillance  may  be 
obtained  from  David  J.  Thurman,  MJ3., 
M.P.H..  Division  of  Acute  Care, 
Rehabihtation  Research,  and  Disabihty 
Prevention.  National  Center  for  Injury 
Prevention  and  Control.  CDC.  4770 
Buford  Highway,  NE,  Mailstop  F-41, 
Atlanta,  GA  30341,  telephone:  770-488- 


4031.  Pubhc  Law  104-166  also 
mandates  a  national  consensus 
conference  of  appropriate  PHS  agencies 
to  study  a  range  of  TBI-related  issues, 
including  development  of  a  uniform 
reporting  system,  evaluation  of  the 
effectiveness  of  common  therapeutic 
interventions,  assessment  of  the 
adequacy  of  existing  outcome  measures, 
and  development  of  practice  guidelines 
for  rehabihtation. 

The  law  requires  any  State  seeking 
TBI  demonstration  grant  funds  to  agree 
to  establish  an  advisory  board  within 
the  appropriate  health  department  of  the 
State  or  within  another  department  as 
designated  by  the  chief  executive  officer 
of  the  State.  The  Board's  composition  is 
specified;  it  must  include: 
representatives  of  the  involved  State 
agencies;  pubhc  and  nonprofit  private 
health  related  organizations;  disability 
advisory  or  planning  groups;  members 
of  an  organization  or  foundation 
representing  TBI  survivors;  State  and 
local  injury  control  programs  if  they 
exist,  and  a  substantial  number  of  TBI 
siuvivors  or  their  family  members.  The 
State  must  also  make  available  matching 
funds,  in  cash  non-Federal 
contributions,  in  an  amount  that  is  not 
less  than  $1  for  each  $2  of  Federal  fimds 
provided  under  the  grant. 

Definitions 

1.  State:  For  purposes  of  this  grant 
program,  the  term  "State"  includes  the 
50  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Northern  Mariana 
Islands,  Guam,  American  Samoa,  the 
Repubhc  of  Palau,  the  Republic  of  the 
MarshaU  Islands,  and  the  Federated 
States  of  Micronesia. 

2.  Traumatic  Brain  Injury:  For 
purposes  of  this  grant  program 
"Traumatic  Brain  Injury"  (TBI)  means 
an  acquired  injury  to  the  brain.  Such 
term  does  not  include  brain  dysfunction 
catised  by  congenital  or  degenerative 
disorders,  nor  birth  trauma,  but  may 
include  brain  injuries  caused  by  anoxia 
due  to  near  drowning. 

3.  Survivor:  For  purposes  of  this  grant 
program  the  term  "survivor"  refers  to  a 
person  who  has  sustained  and  has 
survived  a  traumatic  brain  injury. 

4.  Person-and  family-centered  care: 
For  purposes  of  this  grant  program 
"person-and  family-centered  care" 
requires:  involvement  of  survivors  and 
their  famihes  in  all  phases  of  the  TBI 
continuum  of  care;  clear  and  continuous 
communication  between  fomily 
members  and  the  care  team;  attention  to 
the  psychosocial  needs  of  survivors  and 
fank^  members;  and  cultiual 
competence  of  providers. 
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5.  Core  Capacity:  Core  capacity 
includes  4  components:  (1)  a  statewide 
TBI  Advisory  Board  which  meets  the 
requirements  set  forth  earlier  in  this 
Notice:  (2)  designation  of  a  State  agency 
and  a  designated  staif  position 
responsible  for  State  TBI  activities:  (3)  a 
Statewide  needs  assessment  of  the  full 
spectrum  of  care/services  from  initial 
acute  treatment  through  community 
reintegration  for  individuals  with  TBI; 
and  (4)  a  Statewide  action  plan  to 
develop  a  comprehensive,  community- 
based  system  of  care  that  encompasses 
physical,  psychological,  educational, 
vocational,  and  social  aspects  of  TBI 
services  and  addresses  the  needs  of  the 
family  as  well  as  the  TBI  survivor. 

Eligible  Applicants 

Only  State  governments  are  eligible  to 
apply  for  funding  under  the  TBI 
demonstration  grant  program.  The 
appUcation  for  implementation  funds 
may  only  come  from  the  State  agency 
designated  as  the  lead  for  TBI  services, 
while  planning  grant  applications  may 
emanate  from  an  agency  or  ofBce  within 
the  State  responsible  for  planning  and/ 
or  program  coordination.  The 
involvement  of  the  State  MCH  program 
in  both  grant  categories  is  expected. 

Only  one  appUcation  from  each  State 
may  enter  the  review  process  and  be 
considered  for  an  award  tmder  this 
program. 

Fnndiiig  Categories 

Approximately  $2.8  million  will  be 
available  in  FY  1997  to  fund  two 
categories  of  grants— Category  1:  State 
planning  grants;  and  Category  2:  State 
implementation  grants. 

The  major  funding  emphasis  is  on 
implementation  activities  which  will 
move  States  toward  Statewide  systems 
that  assure  access  to  comprehensive  and 
coordinated  TBI  services.  It  is 
recognized,  however,  that  States  are  in 
different  stages  of  development  and  that 
some  will  need  assistance  in 
estabUshing  infrastructuire  as  a 
prerequisite  to  implementation. 
Therefore,  planning  grants,  as  well  as 
implementation  grants,  are  being 
offered. 

AppUcants  may  apply  for  either 
Category  1  or  Category  2  funding  as 
appropriate,  but  not  both. 

Category  (1):  State  Planning  Grants 

Planning  grants  are  intended  to 
support  the  development  of  4  State  level 
core  capacity  componoits  to  provide 
TBI  services  (see  DEFINmONS  section, 
above).  States  may  apply  for  a  planning 
grant  for  one  year.  Up  to  15  planning 
grants  will  be  awarded.  Planning  pmtc 
will  range  frtun  $20,000  to  $75.00O^to 


year.  States  should  apply  for  an  amount 
within  that  range  which  is  appropriate 
to  their  needs  in  establishing  full  core 
capacity. 

Category  (2):  State  Implementation 
Grunts 

Implementation  grants  are  intended 
for  States  that  have  the  4  core  capacity 
components  in  place.  These  grants  will 
support  activities  that  represent  the  next 
logical  step(s)  in  building  a  Statewide 
system  to  assure  access  to 
comprehensive  and  coordinated  TBI 
services. 

Implementation  grants  can  address  a 
wide  range  of  activities  and  should 
reflect  gaps  or  needed  system 
enhancements  identified  through  the 
Statewide  TBI  needs  assessment  The 
grant  may  be  used  for  Statewide 
implementation  or  targeted 
implementation  in  a  specific  locality 
within  the  State  prior  to  Statewide 
implementation.  Proposals  under  this 
category  may  address  one  or  more  of  the 
following: 

— Develop  and  implement  protocols  for 
point  of  entry  personnel  to  improve 
early  identification  and  appropriate 
triage,  care  and  management  of 
patients. 

— Develop  a  repUcable.  pre-discharge 
model  to  be  used  in  acute  care  sites 
in  the  development  of  long  term 
resource  plans  for  TBI  survivors.  Such 
a  model  should  include  person-  and 
family-centered  care  coordination  and 
resource  management  services. 

— Develop  and  implement  a  plan  to 
increase  the  number  of  public  and 
private  payers,  including  major 
managed  care  plans  in  the  State, 
which  will  coordinate  financial 
resources  to  provide  services  that 
most  effectively  meet  the  needs  of  TBI 
survivors.   . 

— Improve  data  collection  through: 
linldng  existing  data  systems; 
improving  information  on  currently 
underserved  populations;  or 
improving  ongoing  tracking  of  service 
needs,  patient  outcomes,  or  program 
evaluation. 

— Develop  and  implement  education 
and  training  programs  to  address 
various  stages  of  recovery  along  the 
continuum  of  care  (acute  care, 
rehabihtation.  education,  vocational, 
psychosocial,  long  term  care  and 
community  reintegration)  for 
survivors,  famiUes,  and/or 
professionals.  Such  programs  are 
expected  to  recognize  cultvually 
diverse  populations,  address  ciirrently 
imderaerved  populations,  and 
promote  person-  and  family-centered 
care. 


— ^Develop  (or  translate),  implement  and 
evaluate  materials  specifically 
directed  at  TBI  survivors  and  their 
families  to  meet  the  specific  needs  of 
low  hteracy  and  culturally  or 
ethnically  distinct  populations. 
— Increase  mteragenc^'  collaboration 
and  linkages  to  improve  access  to 
comprehensive  individual  and  family- 
centered  services  along  the 
continuum  of  care. 
Up  to  8  State  implementation  grants, 
not  to  exceed  $200,000  per  grant  for  a 
one-year  period,  will  be  awarded  in  FY 
1997.  The  planned  project  period  for 
State  implementation  grants  is  one  year. 

Applicants  should  be  aware  that,  at 
present,  funding  for  this  program  is 
available  only  for  one  year.  Therefore, 
applicants  must  clearly  identify  the 
accomplishments  they  can  achieve  in 
one  year's  time  and  identify  approaches 
that  could  be  used  to  continue  activities 
in  the  absence  of  future  Federal  funding. 
If  additional  Federal  funds  become 
available  in  the  next  fiscal  year, 
planning  grants  will  be  considered  for 
renewal  for  up  to  an  additional  year  and 
implementation  grants  will  be 
considered  for  renewal  for  an  additional 
two  years.  If  applicants  will  require 
greater  than  one  year  to  complete  their 
projects.they  should  include  pro{>osed 
plans  for  their  second  and  third  years  of 
funding  in  their  appUcations. 

^Mdal  Concerns 

HRSA's  Maternal  and  Child  Health 
Bureau  places  special  emphasis  on 
improving  service  delivery  to  people 
from  communities  with  Umited  access 
to  comprehensive  care.  In  order  to 
assure  access  and  cultural  competence, 
projects  must  involve  individuals  from 
the  populations  to  be  served  in  the 
planning  and  implementation  of  the 
project.  The  Bureau's  intent  is  to  ensure 
that  project  interventions  are  responsive 
to  the  cultural  and  linguistic  needs  of 
special  populations,  that  services  are 
accessible  to  consiuners,  and  that  the 
broadest  possible  representation  of 
cuhurally  distinct  and  historically 
underrepresented  groups  is  supported 
through  programs  and  projects 
sponsored  by  the  MOffi. 

Evaluation  Protocol 

A  project  awarded  as  part  of  the  TBI 
Demonstration  Grants  program  is 
expected  to  incorporate  a  carefully 
designed  and  well  planned  evaltiation 
protocol  capable  of  demonstrating  and 
documenting  measurable  progress 
toward  achieving  the  project's  stated 
goals.  The  protocol  should  be  based  on 
a  clear  rationale  relating  the  grant 
activities,  the  project  goals,  and  the 
evaluation  measures.  Wherever 


possible,  the  measurements  of  progress 
toward  goals  should  focus  on  health 
outcome  indicators,  rather  than^ln 
intermediate  measures  such  as  process 
or  outputs.  A  project  lacking  a  complete 
and  well-conceived  evaluation  protocol 
as  part  of  the  planned  activities  may  not 
be  funded. 

Proiect  Review  and  Funding 

The  Department  will  review 
applications  in  the  preceding  categories 
as  competing  applications  and  will  fund 
those  which,  in  the  Department's  view, 
are  consistent  with  the  statutory 
purpose  of  the  program,  which  best 
promote  a  comprehensive  and 
coordinated  system  that  assures  access 
to  appropriate  care  for  TBI  survivors 
and  their  families,  and  which  address 
achievement  of  applicable  Healthy 
People  2000  objectives  related  to 
chronic  disabling  conditions  and 
secondary  injury  prevention. 

Review  Criteria 

Specific  review  criteria  have  been 
estabUshed  for  each  of  the  two  TBI 
demonstration  grant  categories  as 
follows: 

Category  1:  State  Planning  Grants 

— The  strength  of  the  required  Statewide 
Advisory  Board  as  evidenced  by: 

— ^The  composition  of  the  Board. 

— Commitments  fit)m  all  identified 
organizations  or  individuals. 

— Organizational  and  meeting 
arrangements. 

—The  adequacy  of  the  State's  proi}osed 
method  for  developing  a  Statewide 
needs  assessment  that  includes — and 
a  plan  of  action  that  emphasizes — the 
physical,  psychosocial,  educational, 
vocational  and  social  needs  of  TBI 
survivors  and  their  families. 

— ^The  adequacy  of  the  State's  proposed 
method  for  linking  its  plan  of  action 
to  the  findings  of  Sie  Statewide  needs 
assessment. 

— The  extent  to  which  the  proposal 
reflects  the  involvement  of  necessary 
pubUc/private  organizaticMis  and 
agencies  to  assure  a  comprehensive 
approach. 

— The  quahfications  and  experience 
estabhshed  for  the  designated  lead 
person  for  TBI  within  the  State. 

— TTie  reasonableness  of  the  proposed 
budget,  soundness  of  the 
arrangements  for  fiscal  management, 
effectiveness  of  use  of  personnel  and 
likeUhood  of  project  completion 
within  the  proposed  grant  period. 

— The  adequacy  of  proposed 
methodology  to  assure  full  core 
capacity  is  developed  during  the  grant 
period. 
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Category  2:  State  Implementation 
Grants 

—The  adequacy  of  the  State's  evidence 
that  the  four  components  for  core 
capacity  are  in  place. 

— ^The  relevance  of  the  goals  and 
objectives  to  the  identified  needs 
described  in  the  Statemde  needs 
assessment. 

— The  soundness  of  the  plan  for 
evaluating  progress  in  achieving 
project  objectives  and  outcomes. 

—The  adequacy  of  the  plan  for 
organizing  and  carrying  out  tlie 
project,  including:  (a)  Reasonableness 
of  proposed  budget  and  soundness  of 
the  plan  for  fiscal  management;  (b) 
adequacy  of  proposed  methodology 
for  achieving  project  goals  and 
outcome  objectives;  and  (c) 
qualifications  and  experience  of  the 
Project  Director  and  staff. 

— ^The  extent  to  which  the  involvement 
and  participation  of  TBI  survivors! 
families  and  organizations  are 
considered  in  project  implementation. 

— Extent  of  collaboration  and 
coordination  among  the  entities  in  the 
TBI  continuimi  identified  by  the  State 
as  necessary  to  carry  out  the  proposed 
plan. 

—The  extent  to  which  the  project 
involves  a  multi-disciplinary  and 
multi-system  approach  to  TBI 
development. 

— ^Adequacy  of  the  plan  for  sustaining 
the  proposed  project. 

Allowable  Coets 

The  HRSA  may  support  reasonable 
and  necessary  costs  of  TBI 
Demonstration  Grant  projects  within  the 
scope  of  approved  projects.  Allowable 
costs  may  include  salaries,  equipment 
and  supphes.  travel,  contracts, 
consultants,  and  others,  as  well  as 
indirect  costs  as  negotiated.  The  HRSA 
adheres  to  administrative  standards 
reflected  in  the  Code  of  Federal 
Regulations,  45  CFR  Part  92  and  45  CFR 
Part  74. 

Executive  Order  12372 

This  program  has  been  determined  to 
be  a  program  which  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  Part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  appUcations  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
application  packages  to  be  made 
available  under  this  notice  wiU  contain 
a  listing  of  States  which  have  chosen  to 
set  up  such  a  review  system  and  will 


provide  a  single  point  of  contact  (SPOC) 
in  the  States  for  review.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  SPOCs  as  early  as  p>ossible  to  alert 
them  to  the  prospective  applications 
and  receive  any  necessary  instructions 
on  the  State  process.  For  proposed 
projects  serving  more  than  one  State,  the 
appUcant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  appUcation  deadUne  for 
new  and  competing  awards.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date.  (See  Part  148, 
Intergovernmental  Review  of  PHS 
Programs  under  Executive  Order  12372 
and  45  CFR  Part  100  for  a  description 
of  the  review  process  and  requirements). 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  is  93.TBA-1. 

Dated:  March  21, 1997. 
CUnde  Eari  Fox.  MJ>.,  MJ>  JL. 
Acting  Administrator. 
[PR  Doc  97-7727  Filed  3-26-97;  8:45  ami 
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National  Institutes  Of  Health 

1997/98  WorM  Health  Organization 
Study  of  Health  Behavior  in  School 
Children  (WHO-HBSC) 

In  compUance  with  Section  3506 
(c)(2)(A)  of  the  Paperwoik  Reduction 
Act  of  1995,  the  National  Institute  of 
Child  Health  and  Human  Etevelopment 
(NICHD),  National  Institutes  of  Health 
(NIH)  is  pubUshing  this  notice  to  soUdt 
pubUc  comment  on  the  data  collection 
proposed  for  U.S.  participation  in  the 
"1997/98  Worid  Health  Or^nization 
Study  of  Health  Behavior  in  School 
Children  (WHO-HBSC)"  for  the 
Epidemiology  Branch.  To  request  copies 
of  the  data  collection  plans  and 
instruments,  call  Dr.  Mary  Overpeck. 
(301)  496-1711  (not  a  toU-frw  number). 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  is  necessary, 
including  whether  the  information  has  a 
practical  use;  (b)  ways  to  enhance  the 
clarity.  quaUty.  and  use  of  the 
information  to  be  collected;  (c)  the 
accuracy  of  the  agency  estimate  of 
burden  of  the  proposed  collection;  and 
(d)  ways  to  minimize  the  collection 
burden  of  the  respondents.  Written 
comments  are  requested  within  60  days 
of  the  pubUcation  of  this  notice.  Send 
comments  to  Dr.  Mary  Overpeck, 
Epidemiology  Branch,  Division  of 
Epidemiology,  Statistics,  and  Prevention 
Research  (DESPR).  NICHD.  NIH. 
Building  6100.  Room  7B03. 6100 
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Executive  Boulevard,  Bethesda,  MD 
20892. 

Proposed  Collection 

The  Division  of  Epidemiology, 
Statistics,  and  Prevention  Research 
intends  to  conduct  the  U.S.  component 
of  the  "1997/98  World  Health 
Organization  Study  of  Health  Behavior 
in  School  Children  (WHO-HBSC)."  The 
DESPR  is  authorized  by  Section  452  of 
Part  G  of  Tide  IV  of  the  PubUc  Health 
Service  Act  (42  USC  288)  as  amended 
by  the  NIH  Revitalization  Act  of  1993 
(Pub.  L.  103-43). 

The  information  proposed  for 
collection  will  be  used  by  the  NICHD  to 
analyze  differences  in  risk  factors  and 
determinants  of  injuries  and  other 
health  related  behavior  for  the  early-  to 
mid-adolescent  age  group  across  the 
majority  of  developed  countries. 


Est  No. 
of  re- 
spond- 
ents 

Nao(  re- 
sponses 
per  re- 
spondent 

Avg.  bur- 
den hrs. 
per  re- 
sponse 

EsLlotaJ 

annual 

burden 

hrs. 

12.000 

1 

0.75 

9.000 

No  direct  costs  to  the  respondents 
themselves  or  to  participating  schools 
other  than  their  time  are  anticipated. 
There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report. 

COMMENT  DUE  DATE:  Comments  regarding 
this  information  collection  are  bmt 
assured  of  having  their  full  efiiect  if 
received  on  or  before  May  27. 1997. 

Dated:  March  20, 1997. 
BaBJudn  E.  Fulton, 
Executive  Officer.  NICHD. 
[FR  Doc  97-7724  Filed  3-26-97;  8:45  ami 
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National  Institute  on  Daafnasa  and 
Othar  Communtcation  Oiaordars; 
Notica  of  Maating  of  ttia  National 
Daafnaaa  and  Ottiar  Communication 
Disoftlars  Adviaofy  Council  and  Its 
Planning  SulKommtttaa 

Pursuant  to  PubUc  Law  92-463. 
notice  is  hoeby  given  of  the  meeting  of 
the  National  Deahiess  and  Other 
Communication  [Msorders  Advisory 
Council  and  its  Planning  Subcommittee 
on  May  7-9. 1997,  at  the  National 
Institutes  of  Health,  9000  Rockville 
Pike.  Bethesda.  Maryland.  The  meeting 
of  the  full  Council  will  be  held  in 
Conference  Room  6.  Building  3lC  and 
the  meeting  of  the  subcommittee  will  be 
in  Conference  Room  7,  Building  3lC 

The  meeting  of  the  Planning 
Subcommittee  will  be  open  to  the 
pubUc  on  May  7  from  2  p.m.  until  3 
p  jn.  for  the  discussion  of  policy  issues. 


The  meeting  of  the  full  Council  will  be 
open  to  the  public  on  May  8  from  8:30 
a.m.  until  approximately  4  p.m.  for  a 
report  from  the  Institute  Director  and 
disoission  of  extramural  policies  and 
procedures  at  the  National  Institutes  of 
Health  and  the  National  Institute  on 
Deahiess  and  Other  Communication 
Disorders,  and  on  May  9  from  8:30  a.m. 
until  approximately  10:00  a.m.  for  a 
report  on  extramural  programs  of  the 
Division  of  Human  Communication. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  United  States  Code 
and  Section  10(d)  of  Public  law  92-463. 
the  meeting  of  the  Planning 
Subcommittee  on  May  7  will  be  closed 
to  the  pubhc  from  3  p.m.  to 
adioumment.  The  meeting  of  the  full 
Council  will  be  closed  to  the  pubUc  on 
May  9  from  approximately  10  a.m.  until 
adjournment.  The  meetings  will  include 
the  review,  discussion,  and  evaluation 
of  individual  grant  appUcations.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Further  information  concerning  the 
Coimcil  and  Subcommittee  meeting  may 
he  obtained  from  Eh-.  Craig  A.  Jordan, 
Executive  Secretary,  National  Deafness 
and  Other  Communication  Disorders 
Advisory  Council.  National  Institute  on 
Deafness  and  Other  Communication 
Disorders.  National  Institutes  of  Health. 
Executive  Plaza  South.  Room  400C. 
6120  Executive  Blvd..  MSC7180. 
Bethesda,  Maryland  20892,  301-496- 
8963.  A  summary  of  the  meeting  and 
rosters  of  the  members  may  also  be 
obtained  from  his  office.  For  individuals 
who  plan  to  attend  and  need  special 
assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  please  contact  Dr. 
Jordan  at  least  two  weeks  prior  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  March  21, 1997. 
LaVerneY.StriBgfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc  97-7722  Filed  3-26-97;  8:45  am) 


National  Instituta  of  Naurological 
Diaordacs  and  Stroka;  Notica  of 
Masting,  Board  of  Sciantific 
Counsalors 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  National 
Institute  of  Neurological  ENsorders  and 
Stroke.  Division  of  Intramural  Research 
on  May  18-20. 1997.  at  the  National 
Institutes  of  Health.  Building  36. 
Confierence  Rooms  1B07-13.  36  Convent 
Drive.  Bethesda,  MD  20892. 

This  meeting  will  be  open  to  the 
public  from  8:15  a.m.  to  12:00  p.m.  and 
from  1:00  p.m.  to  5:00  p.m.  on  May 
19th.  to  discuss  program  planning  and 
program  accomplishments.  Attendance 
by  the  pubUc  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  section  552h(c)(6).  Tide  5. 
U.S.C.  and  section  10(d)  of  Pub.  L.  92- 
463.  the  meeting  will  be  closed  to  the 
public  from  8:00  p.m.  to  10:00  p.m.  on 
May  18th.  and  from  8:30  a.m.  until 
adjournment  on  May  20th.  for  the 
review,  discussion  and  evaluation  of 
individual  programs  and  projects 
conducted  by  the  NINDS.  The  programs 
and  discussions  include  consideration 
of  personnel  qualifications  and 
performances,  the  competence  of 
individual  investigators  and  similar 
items,  the  disclostire  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  persoiial  privacy. 

The  Freedom  of  Infcnmation 
Coordinator.  Mr.  John  Seachrist.  Federal 
Building.  Room  1012.  7550  Wisconsin 
Avenue.  Bethesda.  MD  20892.  telephone 
(301)  496-9231  or  the  Executive 
Secretary.  Dr.  Story  Landis.  Director, 
Division  of  Intramural  Research,  NINDS. 
Building  36.  Room  5A05.  National 
Institutes  of  Health.  Bethesda.  MD 
20892.  telephone  (301)  435-2232.  will 
fiimish  a  summary  of  the  meeting  and 
a  roster  of  committee  members  upon 
request.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  langtiage  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  13.853.  Qinical  Basis  Research; 
No.  13.854.  Biological  Basis  Research) 

Dated:  March  21. 1997. 
LeVanwY.Strii«field. 
Committee  Management  Officer.  NIH. 
[FR  Doc  97-7721  Filed  3-26-97;  8:45  am) 
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nmiC  nHnin  oVrVlOV 

National  Institutaa  of  Haalth 

OfUca  of  Rasaafvh  on  Woman's 
Haalth;  CanoaHaHon  of  Maating- 
"Bayond  Hunt  Vailay:  flaaaarch  on 
Woman's  Haalth  for  tha  21st  Cantury" 

Notice  is  hereby  given  that  the  Office 
of  Research  on  Women's  Health.  Office 
of  the  Director.  National  Institutes  of 
Health,  meeting  scheduled  to  be  held  on 
April  5. 6.  and  7, 1997.  at  the  Pyramid 
Crowne  Plaza  Hotel,  Albuquerque.  New 
Mexico  and  published  in  Federal 
Register  Notice  (62  FR  8033)  on 
February  21. 1997  has  been  cancelled. 

Dated:  March  18, 1997. 
Ruth  L.  KiradMtein, 
Deputy  Director.  NIH. 
(FR  Doc.  97-7723  Filed  3-26-97;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4230-41-01] 

Federal  Intaragancy  Taslt  Force  on  St 
PeterstMirg  Citlzan's  Advisory 
Commission:  Meeting  Notica 

AGENCY:  Department  of  Housing  and 
Urban  Development. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
upcoming  meetings  of  the  Federal 
Interagency  Task  Force  on  St.  Petersburg 
Citizen's  Advisory  Commission.  Notice 
of  these  meetings  is  required  under  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463). 

MEETWQ  DATE  AND  "HME:  Tuesday.  April 
1.  1997  at  3:00  p.m. 
ADDRESSES:  Enoch  Davis  Community 
Center,  1111  18th  Avenue  South,  St. 
Petersburg.  FL  33712. 
PtJRPOSE:  The  agenda  of  this  meeting 
consists  of  reports  by  the  Federal 
Interagency  Task  Force  Coordinator, 
State  Interagency  Coordinator  and  Qty 
Revitalization  Coordinator.  The 
Commission  will  vote  to  adopt  the 
mission  and  goals  statement  and  make 
recommendations  on  currentiy  funded 
interagency  programs. 

SUPPlfMBfTARY  MFOfMATICN: 

Background.  The  Federal  Interagency 
Task  Force  on  St.  Petersburg  Qtizen's 
Advisory  Commission  was  established 
in  accordance  with  the  Federal 
Advisory  Committee  Act  (FACA).  5 
U.S.C  App..  as  amended,  and  the 
implementing  regulations  of  the  General 
Services  Administration  (GSA).  41  CFR 


Part  101-6  to  advise  the  Federal 
Depertment  and  agencies  participating 
88  members  on  the  St.  Petersburg 
Federal  Task  Force.  Fifteen  days 
advanced  notice  of  this  meeting  could 
not  be  provided  because  of  the  desire  of 
the  Advisory  Commission  to 
expeditiously  proceed  with  its  business. 

Open  Meeting.  The  meeting  will  be 
open  to  the  public.  Any  member  of  the 
public  may  file  a  written  statement 
concerning  agenda  items  with  the 
Commission.  The  statement  should  be 
addressed  to  the  Federal  Interagency 
Task  Force  on  St.  Petersburg  Gtizen's 
Advisory  Commission.  25  A  9th  Street 
South.  St.  Petersburg,  FL  33705. 

FOR  FURTHER  MFORMATION  CONTACT: 
Stephanie  A.  Owens.  Coordinator, 
Federal  Interagency  Task  Force  on  St 
Petersburg.  25  A  9th  Street  South.  St. 
Petersburg.  FL  33705.  (813)  893-7201. 

Dated:  March  6. 1997. 
Stephanie  A.  Owens, 
Coordinator. 
(FR  Doc  97-7738  Filed  3-26-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlkJIifa  Sarvica 

Confaranca  of  the  Partias  to  ttta 
Convantion  on  Intamational  Trade  in 
Erylangarsd  Spadas  of  Wild  Fauna 
and  Flora;  Tenth  ftogular  Maating 

AGENCY:  Fish  and  Wildhfe  Service. 
Interior. 

ACnON:  Notice. 

SUMMARY:  This  notice  announces 
resolutions  and  documents  submitted 
by  the  United  States  for  consideration  at 
the  tenth  regular  meeting  of  the 
Confiarenoe  of  the  Parties  (COPIO)  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  A  separate  Federal 
Register  notice  announces  U.S. 
proposals  to  amend  the  CITES 
Appendices,  also  submitted  for 
consideration  at  COPlO. 

ADDRESSES:  Dr.  Susan  S.  Lieberman. 
Chief,  Operations  Branch,  Office  of 
Management  Authority.  U.S.  Fisfi  and 
WildUfe  Service.  4401  N.  Fairfax  Drive. 
Room  430-C.  Arlington.  VA  22203. 

FOR  FURTHER  WTOWMATIOW  CONTACT: 

Dr.  Susan  S.  Liriierman.  Chief. 
Operations  Branch.  Office  of 
Managnnent  Authority.  U.S.  Fish  and 
Wildlife  Service,  telephone  703-35&- 
2095:  electronic  mail; 
R9QMA_CrrES«MAnjnfVS.GOV. 


ANY  WFORMATWW. 
EackgrooBd 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora.  TIAS  8249,  hereinafter 
referred  to  as  QTES  or  the  Convention, 
is  an  international  treaty  designed  to 
control  and  regulate  international  trade 
in  certain  animal  and  plant  species  that 
are  or  may  become  threatened  with 
extinction,  and  are  listed  in  Appendices 
to  the  Convention.  Currentiy.  134 
countries,  including  the  United  States, 
are  CITES  Parties.  QTES  calls  for 
biennial  meetings  of  the  Conference  of 
the  Parties  (COP),  which  review  its 
implementation,  make  provisions 
enabling  the  CITES  Secretariat  in 
Switzerland  to  carry  out  its  functions, 
consider  amendments  to  the  list  of 
species  in  Appendices  I  and  II.  consider 
reports  presented  by  the  Secretariat,  and 
make  recommendations  for  the 
improved  effectiveness  of  the 
Convention.  The  tenth  regular  meeting 
of  the  Conference  of  the  Parties  to  CITES 
(COPIO)  will  be  held  in  Harare. 
Zimbabwe.  June  9-20,  1997. 

The  Fish  and  Wildlife  Service 
(Service)  hereby  pubUshes  the  list  of 
resolutions  and  dociunents  submitied  to 
the  QTES  Secretariat  by  the  United 
States  for  consideration  at  COPlO.  At 
this  time,  the  Service  has  not  been 
provided  with  all  of  the  resolutions  or 
species  Usting  proposals  submitted  by 
the  other  CITES  Parties.  Once  this 
information  has  been  received  from  the 
CITES  Secretariat,  the  Service  will 
publish  it  in  another  notice,  and  call  for 
public  comments  on  proposed  U.S. 
nmotiating  positions. 

This  is  part  of  a  series  of  notices  that, 
together  with  public  meetings,  allow  the 
public  to  participate  in  the  development 
of  the  U.S.  positions  for  COPIO.  A 
Federal  Register  notice  published  on 
March  1, 1996  (61  FR  8019):  (1) 
Announced  the  time  and  place  for 
OOPIO;  (2)  solicited  reconunendations 
for  amending  QTES  Appendices  I  and 
II;  and  (3)  solicited  suggestions  for 
resolutions  and  agenda  items  for 
disciission  at  COPIO.  A  Federal  Register 
notice  published  on  June  14. 1996  (61 
FR  30255)  announced  a  public  meeting 
on  July  19. 1996.  to  discuss  an 
intwnational  study  of  the  efiiectiveness 
of  QTES.  and  the  availabiUty  for  pubUc 
comment  of  a  questionnaire  as  part  of 
the  study.  A  Federal  Ri^isler  notice 
published  on  August  28. 1996  (61  FR 
44332):  (1)  contained  the  provisional 
agenda  for  COPlO;  (2)  listed  potential 
proposed  resolutions  and  agenda  items 
that  the  United  States  was  considering 
submitting  for  discussion  at  OOPlO;  (3) 
invited  comments  and  information  from 
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the  public  on  these  potential  proposals; 

(4)  announced  a  public  meeting  to 
discuss  species  proposals  and  proposed 
resolutions  and  agenda  items  that  the 
United  States  was  considering 
submitting  for  discussion  at  (X)PlO;  and 

(5)  provided  information  on  how  non- 
governmental organizations  based  in  the 
United  States  can  attend  CXDPlO  as 
observers.  A  separate,  concurrent 
Federal  Register  notice  published  on 
August  28.  1996  (61  FR  44324).  invited 
comments  and  information  from  the 
public  on  possible  U.S.  proposals  to 
amend  the  CITES  Appendices  at  COPlO. 
The  Service's  regulations  governing  this 
pubUc  process  are  found  in  Title  50  of 
the  Code  of  Federal  Regulations 
§§23.31-23.39. 

What  follows  is  a  discussion  of 
resolutions  and  doomients  submitted 
by  the  United  States  for  consideration  at 
COPlO  and  a  siunmary  of  written 
information  and  comments  received  in 
response  to  the  Federal  Register  notice 
of  August  28. 1996.  Copies  of 
resolutions  and  species  proposals 
submitted  by  the  United  States  are 
available  on  request,  electronically  or  in 
paper  form,  by  contacting  the  Office  of 
Management  Authority  at  the  address 
above.  A  separate,  concurrent  Federal 
Register  notice  describes  the  species 
proposals  that  the  United  States 
submitted  for  consideration  at  COPlO. 

Comments  on  the  possible  COPlO 
agenda  items  and  resolutions  that  the 
Service  considered  submitting  were 
received  from  16  organizations:  Nine 
wildlife  conservation  organizations, 
three  commercial  animal  exhibitors,  one 
zoological  association,  one  sport- 
hunting  organization,  one  pet  industry 
association,  and  a  bird  hobbyist  group. 
A  siunmary  of  pubUc  comment  for  each 
resolution  or  agenda  item  is  presented 
below.  Those  who  would  like  to  know 
in  detail  what  was  submitted  on  a  given 
question  may  consult  the  individual 
submissions,  available  bom  the  Office 
of  Management  Authority  upon  request 
at  the  above  address.  All  resolutions  and 
documents  submitted  by  the  Service 
also  took  into  consideration  the  views 
and  comments  of  other  afliected  Federal 
agencies. 

Resolutioas  Sobmitted  by  the  United 

SUlB* 

1.  Permits  and  Certificates 

The  ninth  meeting  of  the  Conference 
of  the  Parties  adopted  Resolution  Conf. 
9.3,  a  consolidation  of  nine  prior 
resolutions  pertaining  to  the 
standardization  of  permits  and 
certificates.  Resolution  Conf.  9.3  has 
timied  out  to  be  lengthy,  difficult  to  use, 
and  unclear  in  parts.  The  differences  in 


interpretation  that  have  resulted  are 
creating  problems  with  consistent 
implementation  of  the  Convention 
among  Parties.  To  address  this,  the 
United  States  has  submitted  a  resolution 
that  clarifies  and  reorganizes  Resolution 
Conf.  9.3  using  annexes.  The  U.S.  draft 
resolution  clarifies  that  most  provisions 
of  the  resolution  apply  to  all  permits 
and  certificates  (other  than  certificates 
of  origin),  not  just  export  permits  and 
reexport  certificates.  It  also  proposes  a 
change  in  the  text  of  the  current 
resolution  to  emphasize  the  need  for  the 
data  on  CITES  permits  and  certificates 
to  be  in  the  same  format  as  used  in 
CITES  annual  reports.  It  redefines 
source  code  "F"  to  include  animals  bom 
in  captivity  (Fl  or  greater)  that  do  not 
fulfill  the  definition  of  "bred  in 
captivity"  in  Resolution  Conf.  2.12.  The 
resolution  also  adds  new  purpose  and 
source  codes  to  elicit  additional 
information  and  to  conform  with  annual 
report  data  ("L"  for  Law  Enforcement 
and  "O"  for  pre-Convention  specimens); 
allows  for  the  use  of  multiple  source 
and  purpose  codes  when  appropriate; 
and  allows  for  the  issuance  of  pwrmits 
and  certificates  for  more  than  one  type 
of  activity,  provided  the  accompanying 
CITES  document  clearly  indicates  the 
type  of  activity  for  each  specimen.  The 
Augvist  28. 1996,  Federal  Register 
notice  referenced  the  recommendation 
of  one  organization  that  the  Service 
clarify  the  relationship  of  CITES 
permitting  provisions  with  those  of 
other  conventions  relating  to  marine 
species,  as  regards  paragraphs  4  and  5 
of  Article  XTV.  The  Service  agrees  that 
the  relationship  of  CITES  permitting 
provisions  with  those  of  other 
conventions  relating  to  marine  species, 
as  set  forth  in  Article  XTV  of  the  CITES 
treaty,  needs  further  discussion.  For  this 
and  many  other  reasons,  the  United 
States  also  submitted  a  resolution 
recommending  the  establishment  of  a 
Marine  Fishes  Working  Group.  (For  a 
discussion  of  the  Marine  Fishes 
Working  Group,  see  item  number  13 
below.)  During  the  comment  period,  one 
wildlife  conservation  organization 
conciured  in  the  need  to  reorganize  and 
clarify  Resolution  Conf.  9.3.  and 
supported  redefining  source  code  "F"  to 
distinguish  "bom  in  captivity"  from 
"bred  in  captivity."  No  further 
comments  were  received.  After 
reviewing  the  U.S.  draft  and  suggesting 
changes,  the  Secretariat  indicated  that. 
although  they  support  the  U.S. 
recommendations,  they  would  not  have 
sufficient  time  to  incorporate  the 
Permits  and  Certificates  text  into  their 
recommendations  to  the  Parties;  thus 
necessitating  a  U.S.  resolution. 


2.  Implementation  of  Article  VB, 
Paragraph  2:  Pre-Convention 

Article  Vn.  paragraph  2  of  the 
Convention  provides  an  exemption  from 
Articles  HI.  IV.  and  V  for  any  specimen 
acquired  before  the  provisions  of  the 
Convention  appUed  to  that  specimen. 
The  resolution  currently  in  effect  on  this 
issue  (Resolution  Conf.  5.11)  allows 
Parties  to  consider  accession  dates  and 
reservations  in  determining  whether  a 
specimen  was  acquired  before  the 
Convention  applied  to  that  specimen, 
with  the  result  that  sometimes  the  same 
specimen  is  considered  "pre- 
Convention"  by  one  country,  but  subiect 
to  the  provisions  of  Articles  U.  IV.  or  V 
of  the  Convention  by  another.  This 
situation  has  increased  the  risk  of 
infractions,  created  opportunities  for  the 
laundering  of  specimens,  particularly  of 
Appendix-I  s}>ecies.  and  placed  cm 
additional  administrative  burden  on 
Management  Authorities  when  the 
exporting,  re-exporting,  and  importing 
Parties  disagree  over  a  particular 
specimen.  To  remedy  this,  the  United 
States  submitted  a  draft  resolution 
eliminating  accession  dates  and 
reservations  as  factors  for  consideration 
in  the  issuance  of  pre-Convention 
certificates  and  establishing  the  date  the 
species  was  first  included  in  the  CITES 
Appendices  as  the  pre-Convention  date. 
Three  wildlife  conservation 
organizations  provided  comments  in    . 
favor  of  standardizing  the  pre- 
Convention  date  for  a  species;  however, 
one  noted  their  concem  that  this  be 
done  in  a  way  that  does  not  encourage 
acceding  coujitries  to  enter  large 
numbers  of  reservations.  The  Service 
consulted  the  Secretariat  on  a  draft  of 
this  resolution,  and  incorporated  useful 
comments  received  fix>m  them  prior  to 
submission  of  the  proposed  resolution. 

3.  Sale  of  Appendix!  Tourist  Items  at 
International  Airports,  Seaports,  and 
Border  Crossings 

Merchants  in  places  of  intemational 
departure  such  as  airports  and  seaports 
continue  to  sell  tourist  souvenirs  of 
Appendix-I  species,  despite  the  fact  that 
these  items  cannot  be  legally  exported 
or  imported  by  the  traveler  purchasing 
them.  In  addition,  some  of  these  items 
are  offiared  in  "duty-free"  areas  beyond 
customs  control  points.  The  resultant 
enforcement  problem,  either 
intentionally  or  unintentionally, 
promotes  trade  in  species  listed  on 
Appendix  I.  In  an  earlier  Federal 
Register  notice,  the  Service  stated  that 
it  had  originally  believed  that  this  issue 
could  be  addressed  directly  by  the 
Secretariat  through  its  ongoing 
educational  efforts.  However,  public 


comment  following  the  August  28,  1996, 
Federal  Register  notice  was  unanimous 
in  the  view  that  the  United  States 
should  raise  this  issue  at  COPlO.  Four 
wildlife  conservation  organizations 
submitted  comment — three  urged  the 
United  States  to  reconsider  submitting  a 
resolution,  and  one  of  those 
characterized  the  Service  approach  as  "a 
bit  naive."  The  fourth  organization  felt 
the  issue  would  be  appropriately 
addressed  in  a  decision  docimient.  The 
Service  agrees  that  this  issue  should  be 
brought  to  the  attention  of  the  Parties; 
based  on  further  discussion  and  the 
foregoing  comments,  the  United  States 
submitted  a  draft  resolution  urging 
Parties  to  take  all  necessary  steps  to 
prohibit  the  sale  of  tourist  souvenirs  of 
Appendix-l  species  in  places  of 
intemational  departure  and  in  "duty- 
free" areas  beyond  customs  control 
points,  including  prominent  displays  of 
information  in  places  of  intemational 
departure  and  inspection,  and  provision 
of  information  to  merchants. 

4.  Establishment  of  Committees 

This  proposed  resolution  was  not 
mentioned  in  earlier  Federal  Register 
notices  because  the  question  of 
committee  membership  did  not  arise  as 
an  issue  until  very  recently,  with  the 
result  that  public  conunent  was  neither 
sohdted  nor  received.  However,  after 
discussions  with  other  governments,  the 
CITES  Secretariat,  and  consultations 
with  the  U.S.  Departments  of  State  and 
Commerce,  the  Service  submitted  a  draft 
resolution  to  amend  the  resolution  that 
established  the  Animals  and  Plants 
Committees  (Resolution  Conf.  9.1.).  As 
currently  written.  Resolution  Conf.  9.1 
establishes  that  the  membership  of  the 
Animals  and  Plants  Committees  shall 
ccmsist  of  persora  chosen  by  the  major 
geographic  regions.  In  the  view  of  the 
United  States,  it  is  more  appropriate 
that  Committee  members  be  Party 
governments  because:  (1)  States  are 
members  of  the  Convention,  not 
individuals;  (2)  it  is  not  standard 
practice  for  non-govemmental 
organizations  to  serve  as  a  members  of 
official  working  committees  of 
intemational  treaties  (although,  in  some 
cases,  regions  have  selected  individuals 
who  are  employed  by  or  are 
representatives  of  non-govemmental 
organizations);  (3)  the  work  of  the 
Committees  has  become  more  policy 
oriented,  requiring  participation  by 
representatives  authorized  to  speak  for 
an  accountable  to  Party  States  on  critical 
issues;  and  (4)  it  is  difficult  to  replace 
an  individual  member  without 
consiilting  an  entire  region  or  waiting 
until  the  next  meeting  of  the  Conference 
of  the  Parties.  The  U.S.  draft  resolution 


recommends  that  membership  on  the 
Animals  and  Plants  Committees  be 
restricted  to  Parties  to  the  Convention, 
as  is  standard  practice  for  the  Standing 
Committee.  These  governments  would 
then  select  individuals  as  contact  points 
for  the  routine  work  of  the  Animals 
Committee  or  Plants  Committee.  The 
Service  consulted  the  Secretariat  and 
some  other  Party  governments  on  the 
draft  test  of  this  profKwed  resolution 
prior  to  its  submission,  and 
incorporated  their  useful  comments. 

5.  Illegal  Trade  Working  Group 

In  response  to  the  March  1. 1996, 
Federal  Register  notice,  five 
organizations  recommended  that  the 
United  States  submit  a  resolution  on 
enforcement.  Four  organizations 
submitted  comments  in  respKinse  to  the 
August  28, 1996,  Federal  Register 
notice:  One  wildlife  conservation 
organization  asked  the  Service  to 
reconsider  introducing  a  resolution; 
three  wildlife  conservation 
organizations  encouraged  the  Service  to 
submit  a  discussion  paper.  One  wildUfe 
conservation  organization,  citing 
disciissions  held  diuing  the  March  1995 
Standing  Committee  meeting  in  Geneva, 
Switzerland,  offered  detailed 
recommendations  on  practical  measures 
to  improve  enforcement.  Although  the 
Service  had  originally  thought  a  new 
resolution  unnecessary,  based  on 
extensive  further  discussions,  the 
results  of  the  CITES  effectiveness  study, 
and  persistent  concems  reflected  in  the 
most  recent  pubfic  comments,  the 
United  States  submitted  a  resolution 
that  would  establish  an  Illegal  Trade 
Working  Group  to:  (1)  Assist  the 
Secretariat  in  providing  advice  and 
training  on  enforcement  to  Parties;  (2) 
assist  the  Identification  Manual 
Committee  in  the  development  of 
training  materials  for  enforcement 
officers;  and  (3)  fedlitate  intemational 
exchange  of  illegal  wildhfe  trade 
information  through  formal  Unks  with 
ICPO-Interpol  and  the  World  Customs 
Organization.  Representatives  of  the 
Woriung  Group  would  attend  meetings 
of  the  Animals,  Plants,  and  Standing 
Committees  to  provide  advice  and 
technical  assistance.  At  COP9,  a  law 
enforcement  working  group  was 
discussed,  but  not  adopted,  for  a 
number  of  reasons.  The  draft  resolution 
submitted  by  the  United  States 
addresses  those  concerns  by  limiting 
Working  Group  membership  to  CITES 
Secretariat  enforcement  personnel  and 
Party  government  representatives,  and 
by  spelling  out  specific  terms  of 
refierence  that  clarify  the  Woridng 
Group's  role. 


6.  Inspection  of  Wildlife  Shipments 

The  inspection  of  wildlife  shipments 
was  not  mentioned  in  earUer  Federal 
Register  notices  as  a  prospective  subject 
for  a  resolution  because  it  did  not  arise 
as  an  issue  until  late  in  October  1996, 
when  the  World  Conservation  Congress 
(lUCN)  adopted  Resolution  CGR1.90- 
revl  at  its  First  Session,  in  Montreal, 
Canada.  As  a  result  of  this  timing,  the 
Service  neither  solicited  nor  received 
comment  on  this  issue.  The  lUCN 
resolution  calls  upon  all  governmental 
members  of  lUCN  "to  take  whatever 
steps  are  necessary,  including  physical 
inspection  of  entering  and  departing 
wildlife  shipments,  to  curtail  the  illegal 
trade  of  wildlife  and  wildhfe  products, 
and  to  dedicate  the  resources  needed  to 
accomplish  these  goals."  The  United 
States  sulHnitted  a  resolution  virtually 
identical  to  that  adopted  by  the  lUCN. 
for  consideration  at  COPlO.  which 
basically  supptorts  and  implements  the 
lUCN  recommendation  to  increase  the 
focus  and  attentioa  on  the  need  for 
inspection  of  wildhfe  shipments. 

7.  Trade  with  Parties  that  Have  Not 
Identified  a  Scientific  Authority 

The  Service  was  originally 
considering  submitting  a  resolution  that 
would  recommend  against  allowing  any 
wildhfe  trade  with  any  Party  that  has 
not  provided  the  name  and  address  of 
its  Scientific  Authority  to  the 
Secretariat.  PubUc  comment  bom  four 
wildUfe  conservation  organizations 
supported  this  general  approach, 
although  one  wildUfe  conservation 
organization  thought  Parties  should 
accept  imports  from  a  country  not 
having  a  Scientific  Authority,  as  long  as 
that  cmmtry  was  able  to  demonstrate 
positive  scientific  evidence  of  non- 
detriment  One  sport-hunting 
organization  opposed  it.  The  United 
States  submitted  a  draft  resolution:  (1) 
Recommending  that  Parties  not  accept 
CITES  export  permits  bom  countries 
that  have  not  identified  their  Scientific 
Authorities  to  the  Secretariat  for  more 
than  one  interval  between  biomial 
meetings  of  the  Confiarence  of  the 
Parties;  (2)  encouraging  coimtries  to 
designate  Scientific  Authorities  separate 
from  Management  Authorities;  (3) 
directing  the  Secretariat  to  continue 
efibits  to  identify  the  Scientific 
Authority(s)  in  each  country;  and  (4) 
recommending  that  neighboring  Parties 
consder  sharing  their  resources  by 
suppwting  common  scientific 
instijutions  to  provide  the  scientific 
finrfingn  required  imder  the  Omventicm. 
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8.  Regulation  of  CITES  Shipments 
Traveling  on  a  Customs  Camet 

Many  CITES  Parties  have  acceded  to 
the  Customs  Convention  on  the  A.T.A. 
(Admission  Temporaire- Temporary 
Admission)  Carnet  for  the  Temporary 
Admission  of  Goods,  and  to  the 
.  Customs  Convention  on  the 
International  Transport  of  Goods  Under 
Cover  of  TIR  {Transport  International 
Routier)  Camets.  Both  of  these 
conventions  created  the  ability  to 
temporarily  enter  certain  goods  without 
being  subject  to  the  normal  duty  rates. 
Because  of  the  tem{>orary  natiire  of  these 
transactions.  Customs  globally  views 
these  imports  as  different  from  non- 
camet  imports.  Infractions  of  the  CITES 
Convention  routinely  include  shipments 
of  CITES  species  traveling  on  a  Customs 
Camet  which  have  been  allowed  entry 
without  meeting  the  applicable  CITES 
requirements.  As  a  result,  many 
shipments  of  CITES  species  traveUng  on 
a  Customs  Camet  without  CITES 
documentation  have  been  refused  entry 
into  either  the  importjpg  country  or  the 
country  of  origin  upon  retiim.  To 
remedy  this  problem,  the  United  States 
submitted  a  draft  resolution 
recommending  that  all  Parties  ens\u« 
that  their  Management  Authority  issue 
appropriate  documents  for  shipments 
traveling  on  a  Customs  Camet.  and 
strongly  urging  all  Parties  to 
communicate  with  their  Customs  and 
CI  1  tS  enforcement  officials  to  ensure 
all  QTES  shipments  traveling  on  a 
Customs  Camet  comply  with  applicable 
QTES  requirements.  Two  wildhfe 
conservation  organizations  commented 
in  support  of  such  a  resolution. 

9.  Coral  Reporting  and  Identification 
Due  to  the  method  in  which  coral  is 
transported  and  difhculties  in  species 
identification,  coral  reporting  and 
identification  for  CITES  purposes  have 
been  problematic.  There  is  both  a  need 
Ux  the  Parties  to  agree  on  the  use  of 
standardized  units  for  reporting  coral 
trade  information  in  the  annual  report 
and  a  concern  that  species  identification 
of  readily  recognizable  coral  gravel  or 
"Uving  rock"  cannot  be  accomphshed  at 
ports  of  entry.  This  issue  was  addressed 
by  the  CITES  Animals  Committee, 
which  requested  that  the  United  States 
submit  a  draft  resolution:  (1)  Amending 
the  Guidelines  for  the  Preparation  and 
Submissicm  of  Annual  Reports  (CITES 
Notificatioa  No.  788);  and  (2)  amending 
Resolutions  Conf.  9.3,  9.4,  and  9.6.  The 
draft  resolution  would  amend  CITES 
Notification  No.  788  to  indicate  that 
trade  in  specimens  of  coral  transported 
in  wrater  should  be  reported  in  numbo- 
of  pieces,  that  trade  in  those  coral 


specimens  not  transported  in  water 
should  be  reported  in  kilograms,  and 
that  trade  in  specimens  of  readily 
recognizable  coral  gravel  or  "Uving 
rock"  should  be  reported  at  the  Order 
level  (Scleractinia).  The  draft  resolution 
would  also  amend  Resolutions  Conf. 
9.3,  9.4.  and  9.6  to  conform  with  the 
proposed  amendments  to  Notification 
No.  788.  and  would  stipulate  that  coral 
sand,  its  species  being  not  readily 
recognizable,  is  not  covered  by  the 
provisions  of  the  Convention.  Five 
wildlife  conservation  organizations 
submitted  comment  in  support  of  the 
Service  position.  One  pet  industry 
association  supported  the  proposed 
changes  in  coral  trade  reporting.  One 
wildhfe  conservation  organization  urged 
the  Service  to  continue  discussing  with 
the  Secretariat  the  {>ossibility  of 
including  in  the  CITES  identification 
manual  the  U.S.-produced  coral 
identification  manual. 

10.  Transport  of  Live  Animals 

In  adopting  Resolution  Conf.  9.23,  the 
ninth  meeting  of  the  Conference  of  the 
Parties  transferred  to  the  Animals 
Committee  issues  pertaining  to  the 
transport  of  live  specimens,  and 
recommended  that  all  Uve  animals  be 
shipped  in  accordance  with  the 
International  Air  Transport  Association 
(lATA)  Live  Animals  Regulations,  and 
that  all  permits  for  hve  animals  be 
conditioned  upon  compUanca  with 
those  regulations.  These 
recommendations  were  a  consolidation 
of  recommendations  of  earlier  meetings 
of  the  Conference  of  the  Parties.  During 
the  first  conunent  period  (beginning 
March  1. 1996),  five  organizations  had 
recommended  that  the  Service  submit  a 
draft  resolution  to  amend  Resolution 
Conf.  9.23,  providing  draft  text.  At  their 
September  1996  meeting,  the  Animals 
Conunittee  adopted  a  decision 
document  and  a  draft  resolution  to 
amend  Resolution  Conf.  9.23.  both 
prepared  by  the  Working  Group  on  the 
Transport  of  Live  Specimens.  During  the 
second  comment  fwriod  (beginning 
August  28, 1996).  four  organizations 
generally  supported  the  Animals 
Committee  proposed  resolution; 
however,  two  expressed  concem  over 
the  elimination  of  language  that  would 
have  enabled  CITES  to  enact  trade  bans 
on  species  that  continue  to  be 
transported  in  an  inhumane  way,  and 
one  of  those  organizations  objected  to 
the  species-by-spedes  approach, 
advocating  that  "species"  be  changed  to 
"taxa.  •  As  Chair  of  the  Working  Group 
and  at  the  reqiiest  of  the  Animals 
Committee,  the  United  States  submitted 
this  revised  draft  resolution  for 
consideration  at  OOFIO.  The  draft 


resolution  directs  the  Animals 
Committee  to  conduct  a  systematic 
review  of  the  scope,  causes,  and  means 
of  reducing  the  mortality  and  morbidity 
of  animals  during  transport,  and  directs 
the  Secretariat  to  convey 
recommendations  for  improvement  to 
the  Parties  concerned  and  to  monitor 
the  implementation  of  those 
recommendations,  reporting  its  findings 
at  each  meeting  of  the  Conference  of  the 
Parties.  The  mortality  information 
already  required  by  Resolution  Conf. 
9.23  would  be  submitted  as  part  of  a 
Party's  annual  report;  failure  to  submit 
these  data  would  be  noted  in  the 
Secretariat's  Report  to  the  Standing 
Committee  on  Parties'  Annual  Reports. 
The  Animals  Committee  requested  that 
the  United  States  consult  the  Secretariat 
on  its  proposed  text  and  then  circulate 
the  draft  resolution  to  members  of  the 
Animals  Committee  before  submitting  it 
to  the  COP.  Due  to  woridoad  factore,  the 
Secretariat  was  unable  to  forward  its 
comments  to  the  United  States  before 
the  January  10  deedhne.  The  Service 
accordingly  proceeded  to  submit  its 
proposed  resolution,  subject  to 
modification  before  COPlO.  based  on 
consultations  with  the  Secretariat  and 
members  of  the  Animals  Committee. 

11.  Bred-in  Captivity  (revision  of  Conf 
2.12) 

The  question  of  whether  and  how  to 
revise  the  criteria  for  certifying 
specimens  as  bred-in-captivity  for  the 
exemptions  provided  for  in  Article  VII, 
paragraphs  4  and  5  has  been  the  subject 
to  considerable  extensive  discussion 
and  debate  for  the  Parties,  non- 
governmental organizations,  commercial 
concerns,  and  technical  experts.  The 
ninth  meeting  of  the  Conference  of  the 
Parties  adopted  Decision  No.  22,  which 
directs  the  QTES  Secretariat,  in 
consultation  with  the  Animals 
Committee,  to  prepare  a  draft  resolution 
that  will  resolve  problems  regarding  the 
exemptions  under  Article  Vn. 
paragraphs  4  and  5  for  specimens  bred 
in  captivity,  including:  (1)  Different 
interpretations  by  Parties  of  the  term 
"fw  commercial  purposes"  when 
referring  to  the  breeding  of  specimens  of 
Appendix-I  species  in  captivity,  in 
particular  regarding  the  sale  of 
specimens  that  often  resiUts  in  income 
that,  although  peiiiaps  not  essential  to 
the  breeder's  Uvelihood,  may  be 
significant,  and  (2)  different 
interpretations  by  Parties  of  the  criteria 
in  Resolution  Qmf.  2.12  (Rev.)  to 
determine  whether  a  captive-breeding 
operation  is  "managed  in  a  maimer 
wdtich  has  been  demonstrated  to  be 
capable  of  reUabiUty  producing  second- 


generation  offspring  in  a  controlled 
environment" 

Consultations  were  initiated  at  the 
12th  meeting  of  the  Animals  Committee, 
which  established  a  working  group  on 
specimens  bred  in  captivity,  chaired  by 
Canada,  as  well  as  a  sub-group  to 
disciiss  the  definition  of  "commercial 
purposes,"  chaired  by  Indonesia.  The 
Secretariat  then  undertook  the 
preparation  of  a  resolution  for 
consideration  by  the  working  group.  In 
December  1995,  the  Secretariat's  first 
draft  resolution  was  sent  to  the 
chairman  of  the  working  group,  who 
imdertpok  wide  consultations.  The 
chairman  of  the  working  group  provided 
the  final  results  of  his  consultations  to 
the  Secretariat  in  July  1996.  The  United 
States  and  the  chairman  of  the  sub- 
group, among  othere.  also  provided 
comments  to  the  Seci%tariat.  The 
Secretariat's  second  draft,  a 
consolidation  of  three  already  existing 
resolutions  (or  portions  thereof),  was 
provided  for  consideration  at  the  13th 
meeting  of  the  Animals  Committee,  in 
September  1996,  where  the  draft  was 
discussed  and  revised. 

The  United  States  was  not  satisfied 
with  the  version  that  emerged  from  the 
Animals  Committee  meeting,  for  the 
following  reasons.  First,  the  Service 
believes  that  it  may  be  reasonable  to 
have  a  di^rent  standard  for  what 
constitutes  bred  in  captivity  for 
Appendix-I  versus  Appendix-II  species, 
but  that  the  criteria  should  minimally 
include  those  in  Conf.  2.12(Rev.),  and 
sustainable  production  of  F2  offspring 
must  be  clearly  demonstrated  for 
Appendix-I  species.  Particularly 
disconcerting  to  the  United  States  was 
omission  of  the  criterion  requiring  that 
F2  offspring  must  be  reUably  produced 
(i.e.,  more  than  a  single  offspring). 
Second,  the  Secretariat's  draft  resolution 
would  allow  for  the  augmentation  of 
breeding  stock  with  nuisance  animals, 
with  no  definition  of  the  term 
"nuisance."  The  United  States  is 
concerned  that  this  would  constitute  a 
potential  loophole  for  the  laundering  of 
•  wild-caught  animals  through  a  captive- 
breeding  operation.  The  United  States  is 
also  concerned  that  the  Secretariat's 
draft  resolution  would  allow  for  the 
continued  augmentation  of  breeding 
stock  from  the  wild  rather  than  limiting 
augmentation  to  occasional  additions  of 
w.^d-caught  specimens  only  for  the 
purposes  of  preventing  deleterious 
inbreeding,  as  specified  in  Conf. 
2.12(Rev.). 

The  Service  also  did  not  support  the 
establishment  of  a  list  of  species,  as 
suggested  in  the  Secretariat's  draft, 
which  would  include  species  whether 
or  not  they  had  reUably  produced  F2 


offspring  in  captivity.  The^ddition  of 
species  to  the  list,  to  be  accomphshed 
through  a  vote  of  the  Conference  of  the 
Parties,  would  be  based  on  proposals 
developed  by  the  Animals  Committee  in 
consultation  with  appropriate  experts. 
The  Service  beheves  that  few  animals — 
and  no  Appendix-I  species — are  likely 
to  quahfy,  that  this  provision  would 
allow  specimens  of  such  species  to  be 
designated  as  bred  in  captivity  when 
they  do  not  otherwise  meet  the  criteria, 
and  that  this  provision  burdens  the 
Animals  Committee  with  additional 
responsibihties  of  questionable  value. 

while  the  Service  appreciated  the 
Secretariat's  efforts  to  try  to  define 
"commercial"  based  on  the  number  of 
specimens  or  the  number  of  shipments 
exported  by  a  given  operation,  we  do 
not  agree  with  this  approach  at  this  time 
due  to  the  variabiUty  in  breeding 
characteristics  and  value  among 
specimens  of  different  species.  The 
Service  also  objected  to  provisions  of 
the  Secretariat's  draft  that  would  make 
stock  legal  after  two  generations,  even  if 
the  parental  stock  was  originally 
illegally  acquired.  Finally,  the  Service 
objected  to  the  omission  of  some  of  the 
requirements  for  registration  contained 
in  Conf.  8.15,  particularly  descriptions 
of  how  stock  is  managed  and  strategies 
for  avoiding  deleterious  inbreeding.  The 
Service  tieheves  that  this  information  is 
critical  for  determining  whether  an 
operation's  stock  managed  sustainably 
and  without  reliance  on  continued 
augmentation  boia  the  wild  at  levels 
considered  to  be  more  than 
"occasional"  (discussed  below). 

Rather  than  accepting  the  Animals 
Committee-passed  draft,  the  United 
States  elected  instead  to  prepare  a  draft 
resolution  that  would  revise  Resolutions 
Conf.  2.12  and  8.15  simultaneously, 
while  retaining  them  as  separate  and 
distinct  docimients.  Based  upon 
discussions  in  the  Animals  Committee, 
and  taking  into  account  extensive  pubUc 
comment  received  on  this  issue,  the 
United  States  submitted  a  draft  captive- 
breeding  resolution  that  retains  basic 
elements  of  Resolution  Conf.  2.12  (Rev.), 
with  the  following  enhancements:  (1)  It 
clarifies  certain  relevant  terms 
previously  left  undefined;  (2)  it 
elaborates  on  the  conditions  necessary 
for  a  specimen  to  be  considered  "bred 
in  captivity."  and  (3)  it  provides  an 
annex  containing  illiistrative  examples 
of  specimens  that  do  or  do  not  quahfy. 
Discussions  continue  between  the 
CITES  Secretariat  and  the  United  States 
regarding  how  best  to  address  bred-in- 
captivity  issues.  Once  the  Secretariat 
has  decided  on  its  final  draft  resolution, 
should  that  resolution  address  U.S. 
concerns,  the  United  States  would 


consider  withdrawing  its  own 
resolutions  related  to  captive-bred 
wildhfe. 

The  volume  of  public  comment 
addressing  captive-breeding  issues  far 
outstripped  that  for  any  other  subject 
mentioned  in  the  August  28, 1996. 
Federal  Registo-  notice.  Thirteen 
organizations  submitted  comments  on 
the  captive-breeding  agenda  item  and/or 
the  two  resolutions  the  Service  was 
considering.  A  breakdown  of  the  13 
organizations  follows:  Six  wildhfe 
conservation  organizations,  one 
industry  group,  three  commercial 
animal  exhibitors,  a  zoo  association,  one 
sport-hunting  organization,  and  a  bird 
hobbyist  group.  The  Service  appreciates 
the  effort  ex{>ended  to  produce  these 
comments,  which  were  typically 
carefully  thought-out  and  lengthy. 
While  it  is  not  p>ossible  to  summarize 
them  here,  some  representative 
examples  follow.  The  sport-hunting 
organization  recommended  the  United 
States  define  aspects  of  captive  breeding 
that  foster  a  self-contained  breeding 
population,  and  use  those  factors  as  the 
criteria  for  issuance  of  Appendix-II 
export  permits  (specimens  of  Appendix- 
I  species  bred  in  captivity  for 
commercial  purposes)  or  captive-bred 
certificates  (for  species  from  any 
appendix  bred  in  captivity  not  for 
commercial  purposes).  One  commercial 
animal  exhibitor  suggested  creation  of 
an  interim  hst  of  "special  circumstance" 
species  that,  while  not  yet  capable  of 
achieving  F2  status  as  currently 
interpreted,  are  being  managed  in  a  way 
reliably  demonstrated  to  achieve  a 
viable  second-generation  population, 
and  whose  captive  breeding  has  no 
detrimental  effect  on  wild  populations. 
One  vkdidlife  conservation  organization 
urged  the  United  States  to  advocate 
retention  of  Resolutions  Conf.  2.12(Rev.) 
and  8.15,  with  minor  revisions,  and 
develop  a  new  resolution  that  would 
incorporate  the  interpretation  of  Article 
vn,  paragraphs  4  and  5  (exemption  for 
captive-bred  Appendix-I  specimens)  as 
set  out  in  Notification  913.  Another 
wildlife  conservation  organization  urged 
the  United  States  to  oppose  efforts  to 
weaken  resolutions  on  trade  in  captive- 
bred  specimens,  and  to  introduce  a 
resolution  similar  to  the  one  the  U.S. 
submitted  to  the  Animals  Committee. 
Readers  desiring  more  detail  are 
encouraged  to  consuH  the  individual 
submissions,  available  from  the  Office 
of  Management  Authority  upon  request. 

12.  Appendix-I  Species  Bred  in 
Captivity  for  Commercial  Purposes 
(revision  of  Conf.  8.15) 

Recent  discussions  by  the  Parties  of 
captive-hreeding  issues  also 
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encompassed  the  subiect  matter  covered 
in  Resolution  Conf.  8.15,  with  the  resuh 
that  the  pubUc  comment  received  on 
proposed  revisions  to  Resolutions  Conf. 
2.12  and  8.15  tended  to  be  intertwined. 
For  an  account  of  the  development  of 
the  U.S.  captive-breeding  resolutions 
and  a  general  characterization  of 
organizations  that  submitted  comments, 
please  consult  the  preceding  item  (#11). 
To  address  Appendix-I  Species  Bred  in 
Captivity  for  Commercial  Purposes,  the 
United  States  submitted  a  draft 
resolution  which  revises  Conf.  8.15  in 
the  foIloMong  ways.  Parts  of  the  original 
preamble  and  resolution  that 
encouraged  the  captive  breeding  and 
commercial  exploitation  of  Appendix-I 
species,  particularly  in  range  States, 
were  deleted,  since  the  Service  does  not 
believe  that  such  activities  are  always 
appropriate  and  should  be  discouraged 
in  some  cases.  Instead,  Annex  3  of  the 
draft  resolution  recommends  that  the 
Secretariat  encourage  the  establishment 
of  captive-breeding  operations  for 
Appendix-I  species  where  appropriate. 
The  draft  resolution  would  require 
notification  of  all  Parties  in  cases  where 
the  Party  in  which  the  operation  is 
located  has  not  previously  registered  a 
captive-breeding  operation  for  the 
species  involved,  even  if  other  Parties 
have  registered  breeding  operations  for 
that  species.  In  Conf  8.15,  for  a  given 
species,  only  the  ftrst  operation 
registered  with  the  Secretariat  for  any 
Party  requires  notification  of  the  Parties. 
The  U.S.  opinion  is  that  the  potential  for 
using  captive-breeding  operations  for 
laundering  wild-caught  specimens  as 
well  as  the  methodology  for  breeding  a 
species  in  captivity  can  vary  from 
country  to  country  due  to  differences  in 
enforcement  capability,  climate,  and 
availabiUty  of  technology,  and  therefore 
Parties  should  be  evaluated  individually 
on  their  ability  to  control  trade  in 
captive-bred  specimens  and  of  their 
operations'  capabiUties  to  actually  breed 
the  species  under  consideration.  Parts  of 
the  original  resolution  requiring 
findings  that  the  operation  must  have 
been  established  without  detriment  to 
the  survival  of  the  species  were  deleted, 
since  this  is  already  reqiiired  by 
Resolution  Conf  2.12.  which  provides 
the  basis  for  Conf  8.15.  Otherwise,  the 
resolution  has  not  been  substantially 
modified  from  Conf  8.15.  since  it  is  the 
United  States'  opinion  that  the  existing 
resolution  is  workable,  has  been  in 
place  for  only  a  short  while  and  thus 
nas  not  been  widely  used,  and  thus  does 
not  require  extensive  modification. 
However,  a  significant  change  suggested 
by  the  U.S.  draft  resolution  would  be  to 
provide  for  a  Party  that  has  concerns 


about  aspects  of  an  apphcation  to 
register  a  captive-breeding  operatim  to 
discuss  those  concerns  with  the  Party  in 
which  the  operation  is  located,  and 
perhaps  seek  a  resolution  to  the 
concerns  so  an  objection  to  the 
registration  and  a  full  vote  by  the 
Conference  of  the  Parties  can  be 
avoided.  A  representative  sample  of  the 
public  comment  regarding  proposed 
revisions  to  Resolution  Conf  8.15 
follows.  One  wildUfe  conservation 
organization  recommended  expanding 
the  definition  of  "commercial 
purposes."  generating  a  list  of  problem 
species  with  long  generational  intervals 
(in  the  F2  context)  requiring  CITES 
interpretation  and  assistance,  and 
making  the  purpose  for  which  the 
animal  is  being  exported  the 
determining  factor  for  deciding 
"commercial  purposes,"  rather  than  the 
nature  of  the  breeding  facility.  The  three 
commercial  animal  exhibitors  expressed 
concerns  that  the  Secretariat-drafted 
resolution  then  under  consideration  in 
the  Animals  Committee  would  result  in 
further  restriction  on  acquisition  of  new 
breeding  stock,  and  dted  conflicts  with 
the  interpretations  of  "commercial 
purposes"  found  in  Resolution  Conf. 
5.10  and  Article  Vll^jparagraph  4,  and 
with  domestic  law.  The  sport-hunting 
organization  felt  the  United  States 
should  seek  to  streamline  the  system  for 
registering  facilities  breeding  Appendix- 
I  species  for  commercial  purposes  or 
should  advocate  doing  away  with  it 
because  "it  is  not  serving  its  purpose." 
Another  %vildUfe  conservation 
organization  wanted  to  maintain  high 
standards  for  the  production  of 
Appendix-I  specimens,  and  beheves  the 
Secretariat  should  bear  major 
responsibiUty  for  registration  of 
Appendix-I  species  breeding  facilities. 

13.  Establishment  of  a  Working  Group 
for  Marine  Fish  Species 

The  decision  to  propose  establishing 
a  Working  Group  for  Marine  Fish 
Species  was  made  late  in  the  process, 
arising  out  of  extensive  discussions 
between  the  Service  and  the  U.S. 
Department  of  Commerce,  National 
Marine  Fisheries  Service  (NMFS),  the 
U.S.  agency  with  jurisdiction  over 
marine  fish  species.  These  interagency 
discussions  have  concerned  the 
implementation  of  Resolution  Conl 
9.17 — which  calls  for  the  Animals 
Committee  to  report  to  the  tenth 
meeting  of  the  Conference  of  the  Parties 
on  the  biological  and  trade  status  of 
sharks — an  effort  which  has  involved 
the  active  participation  of  the  United 
States,  many  other  CITES  Parties,  the 
United  Nations  Food  and  Agriculture 
Organization  (FAO)  and  other 


international  fisheries  organizations.  A 
discussion  paper  has  been  submitted  for 
consideration  at  CGPlO.  This 
implements  the  first  part  of  Resolution 
Conf.  g.17.  The  second  p>art  requests 
that  FAO  and  other  international 
fisheries  management  organizations 
establish  programs  to  collect  and 
assemble  additional  biological  and  trade 
data  on  shark  species,  and  that  such 
information  be  submitted  to  the 
eleventh  meeting  of  the  Conference  of 
the  Parties.  This  remains  to  be 
accomplished.  Further,  many  questions 
have  been  raised  regarding  technical 
and  practical  implementation  concerns 
associated  with  inclusion  on  the  QTES 
Appendices  of  marine  fish  species 
subject  to  large-scale  commercial 
harvesting  and  international  trade.  A 
Marine  Fish  Sped^  Working  Group 
would  provide  a  framework  for  this  and 
other  activities  to  implement  Resolution 
Conf  9.17.  Therefore,  after  extensive 
review  of  the  available  information  on 
the  biological  and  trade  status  of  shark 
species,  both  as  part  of  the  Animals 
Committee  process  implementing 
Resolution  Conf  9.17  and  in  evaluating 
the  conservation  status  of  numerous 
commercially  harvested  shark  species, 
the  United  States  concluded  that:  (1) 
Several  internationally  traded  shark 
species  qualify  for  inclusion  in 
Appendix  n  of  CITES;  (2)  many  serious 
implementation  and  enforcement 
challenges  would  result  from  the 
inclusion  in  Apjjendix  n  of  these  and 
other  commercially  traded  marine  fish 
species,  although  they  quaUfy  for  such 
inclusion;  (3)  the  Parties  and 
conservation  of  marine  fish  species 
would  benefit  from  a  thorou^ 
evaluation  of  all  aspects  of 
implementation  of  the  Convention  for 
marine  fish  species,  including  a 
clarification  of  the  relationship  of  CITES 
with  other  conventions  relating  to 
marine  fish  species;  and  (4)  the 
successful  Timber  Species  Working 
Group  is  a  useful  model  for  evaluating 
implementation  issues  pertaining  to 
marine  fish  species.  The  draft  resolution  « 
submitted  by  the  United  States  directs 
the  Standing  Committee  to:  (1)  Establish 
a  temporary  working  group  for  marine 
fish  species  subject  tojaige-scale 
commercial  harvesting  and  international 
trade,  which  would  coordinate 
preparation  of  an  analysis  of  technical 
and  practical  implementation  concerns 
associated  with  Uie  inclusion  of  such 
species  on  the  CITES  Appendices;  (2) 
develop  recommendations  on 
approaches  to  address  identified  issues: 
(3)  begin  to  coordinate  and  advise 
regional  fishery  treaty  organizations  on 
necessary  marine  fish  species  data 
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coUaction  and  coosisteiicy  in  reporting; 
and  (4)  report  baek  to  the  eleventh 
mootiMg  of  the  Conference  of  the  Pavtiee. 
The  United  States  believes  that  such  a 
woridng  group  should  ioeus  oa 
technical  and  practical  impleiaentation 
issues,  rather  uaa  chi  whether  or  not 
imKvidiial  uxa  of  marine  fish  qualify 
lot  inclusion  in  Apptiadkn  D.  However, 
Ike  United  Stales  does  beheve  that  there 
are  c«Bmercia%  harvested  marine  fish 
species  traded  internationally  that 
qaaWy  for  inchiaion  in  CITES  Appendix 
D,  and  that  in  such  cases  CITES  is  an 
appropriate  vehicle  to  regulate  and 
monitor  trade  in  those  species,  to 
preclude  their  becmning  threatened 
with  extinction  in  the  future.  The 
United  States  looks  forward  to 
discussion  of  this  draft  resolution  at 
OOPIO,  to  its  adoption,  and  to  the  work 
of  the  Working  Group  between  COPIO 
andCOPll. 

Docnments  Submitted  By  The  United 
Stales 

14.  Trade  in  Alien  (Invasive)  Species 

The  United  States  submitted  a 
document  for  discussion  at  COPlO, 
dealing  with  the  important  conservation 
issue  of  the  international  trade  in 
invasive  alien  species.  The  document 
discusses  the  background  on  this 
conservation  issue,  and  the  role  that  the 
QTES  Parties  can  play.  The  document 
defines  an  aUen  [nonindigenous] 
species  as  a  species,  subspecies,  or 
lower  taxon,  occurring  as  a  result  of 
himfian  activity  in  an  areas  or  ecosystem 
in  which  it  is  not  native.  Alien  species 
that  colonize  natural  or  semi-natiual 
ecosystems,  cause  change,  and  threaten 
biodiversity  are  categorized  as 
"invasive."  They  have  been  identified 
in  the  scientific  Uterature  as  the  second- 
largest  threat  to  biological  diveraity 
globally  after  habitat  loss  and 
degradation.  International  conservation 
bodies  have  recently  addressed  the  issue 
of  alien  species  and  the  problems 
associated  with  them.  The  document 
submitted  by  the  United  States 
discusses  recent  progress  on  this  issue 
at:  (1)  The  July  1996  Conference  on 
AUen  Species  in  Norway,  sptmsored  by 
the  United  Nations  Environment 
Programme,  the  Secretariat  for  the 
Convention  on  Biological  Diversity 
(CBD).  UNESCO,  and  the  Scientific 
Committee  on  Problems  of  the 
Environment  of  the  International 
Council  of  Scientific  Unions;  (2)  the 
World  Conservation  Congress  in 
October  1996;  (3)  the  lUCN/SSC 
Invasive  Species  Specialist  Group;  and 
(4)  the  Third  Conference  of  the  Parties 
of  the  CBD  in  November  1996.  held  in 
Buenos  Aires.  Argentina. 


The  docuineut  subnaitled  by  the 
United  States  leeearaende  diacuaaiaB  oi 
these  issues  at  CQPIO  and  that  ParteK 
(1)  Reoogniae  tbrt  noi^digsnous 
species  can  pose  sigBi&aitt  threals  to 
biodiversity,  thai  Hfving  tpmsamBs  of 
flora  and  fauna  species  in  commevcial 
trade  are  likely  to  be  introduced  to  new 
hahitM  as  a  resuh  of  international  trade, 
and  that  awaraneas  of  these  problems  is 
needed  in  the  busineas  and  poMic 
sectors;  (2)  lecogniae  that  CITES  can 
play  a  significani  positive  role  in  this 
issue;  (3)  pay  particular  attention  to 
these  issues  when  developing  national 
legnlatien  and  regulations,  when 
issuing  export  or  import  permits  for  Uve 
animals  or  plants  of  potentially  invasive 
species,  or  when  odwrwise  approving 
expmts  ot  imports  of  live  specimens  of 
pot^^ally  invasive  species:  (4) 
encourage  raanagonent  Authorities  of 
exporting  countries  to  consult  with  the 
Management  Authority  of  a  planned 
importing  country,  if  possible  and 
applicable,  when  considering  expcnts  of 
pc^entially  invasive  species,  to 
determine  whether  the  importing 
country  has  established  domestic 
measures  regulating  imports,  or  whether 
the  importing  country  has  concerns 
regarding  importation  of  the  species  in 
question;  (5)  consider  the  threats  of 
introduction  of  alien  species  and  the 
risks  to  native  biodiversity  in  the 
context  of  implementation  of  CITES  and 
other  Conventions,  including  CBD;  and 
(6)  consider  requesting  that  &e  Animals 
and  Plants  Committee  establish  a  formal 
Uaison  with  the  lUCN/SSC  Invasive 
Species  Specialist  Group  to  review 
species  in  international  trade, 
collaborate  in  the  development  of  a 
global  database  of  invasive  spedesT 
identify  spedes  that  may  pose  problems 
if  they  are  introduced,  and  cooperate  on 
this  issue  to  recommend  means  to 
ensure  that  unintentional  introductions 
do  not  occur. 

IS.  Illegal  Trade  in  Whale  Meat 

Despite  the  adoption  of  Resolution 
Conf.  9.12,  which  calls  for  further 
cooperation  and  information  exchange 
by  CITES  and  the  International  Whaling 
Convention  (IWC),  illegal  trade  in 
specimens  of  Appendix-I  whale  sp)edes 
remains  a  significant  problem  for  some 
QTES  Parties.  While  the  United  States 
originally  considered  submitting 
ano^er  resolution  urging  continued 
coo{>eration between  uitS  and  the 
IWC  for  consideration  at  COPIO,  after 
further  deliberation  the  United  States 
dedded  to  submit  a  dociunent 
recounting  the  recent  history  of  efforts 
to  control  illegal  trade  in  whale 
spedmens  and  products  and  asking  that 
the  issue  be  induded  on  the  agenda  fm 


OC^IO.  Ahhou^five  organizations 
subBoitted  public  ctMnment  in  tavot  of  a 
U.S.  resolution,  and  one  wildlife 
omservation  organization  urged  the 
Service  to  ensure  that  smugglfaig 
incidents  are  fully  iaves^galed  by 
l^anese  and  Norwegian  autiiorities  and 
the  information  forwarded  to  the  CITES 
Secretariat,  it  was  hh  that  sahmitting  a 
decHment  for  the  Parties'  considarttion 
pMeantad  a  more  effw.Uve  stretagy 
leading  to  a  moie  open  discussiea  of  the 
problem.  The  United  States  looks 
forward  to  a  usefial  discussion  of 
^oblams  of  illegal  trade  in  whale  meat, 
and  inplementatiim  of  previous 
resolutions  of  the  Conference  of  Uie 
Pvties.  to  be  considered  in  the 
evaluation  of  both  this  issue  and  of  aay 
possible  proposals  to  transfer  any  whi^ 
populations  to  Appendix  II. 

16.  Flora,  Fauna,  and  the  Traditional 
Medicine  Ctarununity.  Working  with 
People  to  Conserve  Wildlife 

Pursiiant  to  the  OOPlO  agende  item 
dealing  with  the  use  of  wildUfe  in 
traditional  medicines,  the  United  States 
submitted  this  document,  which  follows 
up  on  two  separate  reports  to  the 
Standing  Committee  on  U.S.  efforts  in 
support  of  CITES  Resolutions'Conf.  9.13 
and  9.14.  Those  resolutions  charge 
consumer  states  to  work  with  traditional 
medicine  communities  and  industries  to 
develop  strategies  for  elimination  of 
tiger  and  rhino  use  and  OMisumption. 
The  docimient  describes  national  and 
international  activities  undertaken  by 
the  United  States  in  the  areas  of  law 
enforcement,  legislation,  and  education, 
highlighting  cooperative  efforts  to 
educate  the  U.S.  traditional  medicine 
community  in  conservation  strategies, 
and  the  development  of  cooperative  ties 
with  the  Ministry  of  Forestry  in  the 
People's  RepubUc  of  China.  A  detailed 
discussion  of  accomplishments  offere 
insight  into  the  outreach  education 
process.  The  document  ends  with  three 
recommendations  that  could  be  useful 
to  consumer  states.  The  United  States 
strongly  supports  such  cooperative 
educational  efforts,  working  with 
consumer  communities  to  increase 
understanding  of  the  impacts  of  the 
wildUfe  trade  and  wildlife  conservation, 
and  facilitating  the  use  of  substitutes 
and  alternatives  to  endangered  spedes 
products,  while  respecting  the  value  of 
traditional  medidnes  and  the  cultures 
and  communities  that  use  them. 

Resolutions  Not  Submitted  By  The 
United  States 

The  following  were  discussed  in  the 
August  28, 1996  Federal  Register  notice 
as  possible  topics  for  U.S.  resolutions.  A 
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discussion  of  the  decision  to  not  submit 
these  resolutions  follows: 

Trade  in  Appendix-I  Specimens 

In  the  August  28, 1996.  Federal 
Register  notice,  the  Service  indicated 
that  it  was  considering  submitting  a 
draft  resolution  clarifying  the  treatment 
of  Appendix-I  specimens.  Specifically, 
the  United  States  considered  the  issue 
of  when  Article  III  should  be  used  for 
export  or  import  permits  for  Appendix- 
I  specimens,  and  when  the  Article  VII 
(paragraphs  4  and  5)  exemptions  for 
specimens  bred  in  captivity  for 
commercial  and  non-commerdal 
purposes,  respectively,  should  be  used. 
Subsequently,  the  Secretariat  circulated 
an  official  Notification  (number  913)  on 
this  issue.  Five  organizations — ranging 
fit>m  a  commercial  animal  exhibitor  to 
a  wildlifie  conservation  organization — 
submitted  comments,  all  in  favor  of  the 
United  States  submitting  a  resolution 
and/or  in  opposition  to  the  draft 
resolution  presented  at  the  Animals 
Conunittee  meeting.  However,  based  on 
discussions  with  the  Secretariat  and 
other  Parties,  discussions  at  the 
September  1996  meeting  of  the  Animals 
Committee,  and  an  evaluation  of 
comments  received,  the  United  States 
decided  not  to  submit  a  draft  resolution 
on  this  issue.  Instead,  the  United  States 
believes  that  its  views  on  clarifying  the 
use  of  Articles  ID  and  VH  have  been 
sufficiently  expressed,  and  that 
continued  dialogue  on  a  case-by-case 
basis  will  be  more  productive. 
Furthermore,  one  source  of  confusion  by 
other  countries  has  been  the  fact  that  the 
United  States  itself  has  never  registered 
a  commercial  facility  (under  Resolution 
Conf.  8.15)  that  breeds  Appendix-I 
specimens  in  captivity  for  commercial 
piuposes.  The  Service  notes  that  few 
qualified  facilities  have  applied,  but  the 
Service  is  more  than  eager  to  register 
qualified  faciUties;  to  that  end,  a  future 
notice  in  the  Federal  Register  is  being 
drafter  to  explain  the  process  and 
encourage  submission  of  applications 
for  registration. 

Personal  Effects/Live  Animals 

In  the  August  28. 1996,  Federal 
RegiatBr  notice,  the  Service  indicated 
that  it  was  considering  submitting  a 
draft  resolution  clarifying  aspects  of  the 
personal  effects  exemption  in  Article  VH 
of  the  CITES  treaty.  Travelers 
experience  some  problems  because  the 
United  States  recognizes  the  personal 
effiects  exemption  under  Article  Vn. 
paragraph  3  of  the  treaty,  whereas  other 
countries  either  do  not  recognize  it  or 
implement  it  diffarently.  Tlids  also 
causes  problems  fcv  implementation  of 
CITES  at  ports  of  entry.  The  four 


organizations  submitting  comment  in 
response  to  the  August  28, 1996  Federal 
Register  notice  either  supported  a  U.S. 
resolution  and/or  made  specific 
recommendations  concerning  content. 
One  wildlifie  conservation  organization 
recommended  that  the  U.S.  draft  clarify 
whether  live  animals  are  included  in  the 
personal  effects  exemption  under 
Article  IV;  another  noted  that  not  every 
country  interprets  properly  Article  Vn 
paragraph  3(a),  which  pertains  to 
specimens  acquired  outside  a  person's 
State  of  usual  residence.  The  United 
States  decided  not  to  submit  a 
resolution,  for  the  following  reasons:  (1) 
The  Animals  Conunittee  agreed  to 
submit  a  resolution  dealing  with 
frequent  transborder  movement  of 
personally  owned  Uve  animals;  (2)  the 
United  States  agrees  with  the  text  of  this 
proposed  resolution,  ai\d  views  it  as 
dealing  effectively  with  a  major  aspect 
of  the  broader  personal  effects  issues, 
for  hve  animals:  (3)  the  United  States 
submitted  a  resolution  dealing  with  one 
aspect  of  this  issue,  specifically  the  sale 
of  Appendix-I  tourist  items  at 
international  airports,  seaports,  and 
border  crossings  (discussed  earlier  in 
this  notice);  and  94)  the  United  States 
will  ask  the  Parties  to  direct  the 
Secretariat  to  survey  the  Parties  and 
prepare  a  document  clarifying  how  each 
country  implements  the  personal  effects 
exemption;  such  a  request  does  not 
require  a  resolution. 

Circuses 

In  the  August  28. 1996,  Federal 
Register  notice,  the  Service  indicated 
that  it  was  considering  submitting  a 
discussion  paper  or  draft  resolution  to 
address  several  technical  issues  in 
Resolution  Conf.  8.16  (Traveling  Live 
Animal  Exhibitions),  such  as  the 
requirement  of  a  separate  certificate  for 
each  specimen.  Six  organizations — two 
commercial  animal  exhibitors  and  four 
wildlife  conservation  organization — 
submitted  comments  on  circuses.  One 
foreign  commercial  animal  exhibitor, 
communicating  through  counsel, 
endorsed  the  "passport"  approach 
considered  by  the  Animals  Committee 
in  the  amtext  of  frequent  movement  of 
personally  owned  live  animals.  One 
wildlife  conservation  organization  said 
Conf.  8.16  should  continue  to  require 
separate  certificates — which  should  be 
valid  for  one  year,  not  three — and  felt 
specimens  that  do  not  qualify  as 
captive-bred  under  Resolution  Conf. 
2.12  should  not  be  eligible  for  coverage 
by  a  captive-bred  certificate.  One 
wildlife  conservation  organization 
cautioned  against  raising  the  issue  at 
OC^IO.  given  the  highly  controversial 
nature  of  any  proposal  onxsming 


elephants  in  a  meeting  held  in 
Zimbabwe,  and  recommended  instead 
that  the  United  States  work  out  this 
problem  within  the  North  American 
region.  At  its  September  1996  meeting, 
the  Animals  Committee  decided  that 
"frequent  transborder  movement  of 
personally  owned  live  animals"  should 
not  apply  to  circuses.  Based  on  the 
comments  received,  discussions  with 
other  countries,  and  the  outcome  of  the 
Animals  Committee  meeting,  the  United 
States  decided  to  submit  nothing  to 
COPlO,  but  rather  to  take  up  the 
technical  issues  directiy  with  the 
Secretariat  and  with  the  individual 
countries  involved. 

Crocodile  Tagging 

In  the  August  28, 1996,  Federal 
Register  notice,  the  Service  indicated 
that  it  was  considering  submitting  a 
draft  resolution  to  clarify  some  points  in 
Resolution  Conf.  9.22  (Universal 
Tagging  System  for  the  Identification  of 
Crocodilian  Skins)  by  providing  a 
description  of  the  parts  tag  and  a 
method  for  the  marking  of  product 
containers.  During  the  public  comment 
period,  one  wildlife  conservation 
organization  voiced  its  support  of  a  U.S. 
resolution,  noting  that  any  marking 
system  must  be  standardized  and  that 
specifications  for  the  design  of  the  tag 
must  be  fundamental  and  generally 
applied.  No  further  comments  were 
received.  At  their  meeting  in  September 
1996,  the  Animals  Committee  agreed 
upon  the  text  of  a  Notification  to  the 
Parties,  resolving  these  points  and 
obviating  the  need  for  a  draft  resolution. 

Observers 

Article  XI,  ptaragraph  7  of  the 
Convention  states: 

Any  body  or  agency  technically 
qualified  in  protection,  conservation,  or 
management  of  wild  faima  and  flora,  in 
the  following  categories,  which  has 
informed  the  Secretariat  of  its  desire  to 
be  represented  at  meetings  of  the 
Conference  by  observers,  shall  be 
admitted  unless  at  least  one-third  of  the 
parties  present  object: 

(a)  International  agencies  or  bodies, 
either  governmental  or  non- 
governmental, and  national 
governmental  agencies  and  bodies;  and 

(b)  National  nongovernmental 
agencies  or  bodies  which  have  been 
approved  for  these  purposes  by  the  State 
in  which  they  were  located. 

Once  admitted,  these  observers  shall 
have  the  right  to  participate  but  not  to 
vote. 

Persons  wishing  to  be  observers 
representing  U.S.  national  non- 
governmental organizations  must 
receive  prior  approval  of  the  Service. 


IMI 


IntematioDal  organizati<Mi8  (which  must 
have  offices  in  more  than  one  country) 
may  request  approval  directly  frtHn  the 
SecretaiiaL  After  granting  of  that 
approval,  a  national  non-governmental 
organization  is  eligible  to  register  with 
the  CITES  Secretariat  and  must  register 
with  the  Secretariat  prior  to  the  COP  in 
order  to  participate  in  the  COP  as  an 
observer.  All  registrations  must  be 
received  by  the  Secretariat  no  later  than 
30  days  prior  to  the  meeting  of  the  COP, 
and  (Heferably  much  sooner. 
Individuals  that  are  not  affiliated  with 
an  approved  organization  may  not 
register  as  observers.  Requests  for  such 
approval  should  include  evidence  of 
tec^mical  quaUfication  in  protection, 
conservation,  or  management  of  wild 
fauna  andVor  flora,  on  the  part  of  both 
the  organization  and  the  individual 
representative(s).  Organizations 
previously  approved  by  the  Service  (for 
prior  meetings  of  the  COP)  must  submit 
a  request  but  do  not  need  to  provide  as 
detailed  information  concerning  their 
quaUfications  as  those  seeking  approval 
for  the  first  time.  Organizations  seeking 
approval  for  the  first  time  should  detail 
their  experience  in  the  protection, 
conservation,  or  management  of  wild 
feuna  and/or  flora,  as  well  as  their 
purposes  for  wishing  to  participate  in 
the  COP  as  an  observer.  Such  requests 
should  be  sent  to  the  Office  of 
Management  Authority  (OMA:  see 
ADDRESSES,  above)  or  submitted  to  OMA 
electronically  via  E-mail  to: 
R90MA_aTES®klAIL.FWS.G0V, 
prior  to  the  close  of  business  on  April 
1, 1997.  That  deadline  will  assure 
approval  in  time  to  submit  registration 
materials  to  the  Secretariat  in  time. 
Organizations  are  encouraged  to  submit 
requests  for  approval  as  soon  as 
possible,  however.  Upon  approval  by 
OMA,  an  organization  will  receive 
instructions  for  registration  with  the 
CITES  Secretariat  in  Switzerland, 
including  relevant  travel  and  hotel 
information.  Any  organization 
requesting  approval  for  observer  status 
at  COPlO  will  be  added  to  the  Service's 
CITES  Mailing  List  if  it  is  not  already 
included,  and  will  receive  copies  of  all 
future  Federal  Register  notices  and 
other  information  pertaining  to  COPlO. 
A  list  of  organizations  approved  for 
observer  status  at  COPlO  will  be 
available  from  OMA  juaX  prior  to  the 
start  of  CC^IO. 

Future  Actions 

Cano  is  scheduled  for  fxmo  9-20, 
1997,  in  Harare,  Zimbabwe.  Through  a 
series  of  additional  notices  in  advance 
of  COPlO,  the  Service  will  inform  the 
public  about  preliminary  and  final 
aagotiating  positions  on  resolutions  and 


amendments  to  the  Appendices 
proposed  by  other  Parties  for 
consideration  at  COPlO.  The  Service 
will  also  pubUsh  an  announcement  of  a 
pubUc  meeting  to  be  held  in  April  1997 
to  receive  public  input  on  its  proposed 
negotiating  positions  for  COPlO. 
AUTHORS:  This  notice  was  prepared  by 
Or.  Susan  S.  Lieberman,  Chief, 
Operations  Branch,  Office  of 
Management  Authority,  U.S.  Fish  and 
WildlifiB  Service  (703-358-2095). 

Dated:  March  19, 1997. 
JohnG.  Rogsn, 

Acting  Director. 

[FR  Doc.  97-7725  Filed  3-26-97;  8:45  am] 
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Bureau  of  Land  Management 
[AK-062-141O-OO-P1 

Alaska;  Notice  for  Publication,  AA- 
6703-A2:  Alaska  Nathre  Claims 
Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settiement  Act  of  December  18, 1971, 43 
U.S.C  1601, 1613(a),  will  be  issued  to 
The  Tatitlek  Corporation  for 
approximately  1,850  acres.  The  lands 
involved  are  in  the  vicinity  of  Tatitlek, 
Alaska. 

Copper  Rivar  Maridian,  Alaslu 

T.  13  S.,  R.  7  W., 

Sees.  25  and  27; 

Sees.  34, 35  and  36. 
T.  14  S.,  R.  7  W., 

Sees.  2  and  3. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  ANCHORAGE 
DAILY  NEWS.  Copies  of  the  decision 
may  be  obtained  by  contacting  the 
Alaska  State  Office  of  the  Bureau  of 
Land  Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  tiie 
decision,  an  agency  of  the  Fedwal 
govwnment  or  regional  corporation, 
shall  have  until  April  28. 1997  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  acaMdaace  with  the 
requirements  of  43  CFR  Part  4.  Subpart 


E,  shall  be  deemed  to  have  waived  their 

rights. 

Patncia  K.  UBoerwaae« 

Land  Law  Examiner.  ANCSA  Team  Branch 

of  962  Adjudication. 

[FR  Doc  97-7771  Fded  3-26-97;  8:45  am] 


[CA-06<M>7-199(M)0] 

Nottoe  Of  Extension  of  Put>lic 
Comment  Period  for  the  Propoeed  Fort 
Inwin  Expansion 

AQENCY:  Notice  is  hereby  given,  in 
accordance  with  Public  Laws  92-463 
and  94-579,  that  the  Bureeu  of  Land 
Management  (BLM),  U.S.  Department  of 
the  Interior,  is  extending  the  pubUc 
comment  period  on  the  draft 
environmental  impact  statement  (DEIS) 
for  the  Army's  proposed  expansion  of 
the  National  Training  Center  (NTC)  at 
Fort  Irwin  to  June  3, 1997. 

The  DEIS  analyzes  the  environmental 
impacts  of  the  proposed  expansion  of 
the  NTC,  which  includes  the 
withdrawal  and  transfer  of 
approximately  310,296  acres  of  pubUc 
land  managed  by  the  BLM  to  the  U.S. 
Army,  and  an  amendment  to  the 
CaUfornia  Desert  Conservation  Area 
Plan.  The  NTC  is  located  approximately 
35  miles  northeast  of  Barstow  in  north- 
central  San  Bernardino  County.  The 
DEIS  was  released  for  public  conunent 
on  January  3, 1997  (61  FR  68289, 
December  27, 1996). 

BLM  has  not  identified  an  agency 
preferred  alternative  in  the  DEIS. 
Following  analysis  of  the  conunents 
received  from  all  the  public,  agencies, 
and  organizations  on  the  DEIS,  BLM 
will  select  a  preferred  alternative  in  the 
Final  EIS. 

Copies  of  the  DEIS,  executive 
nmunary,  and  technical  appendices  are  , 
available  for  review  at  most  libraries, 
and  BLMs  Barstow  Resource  Area 
Office,  150  Coolwater  Lane,  Barstow, 
Cahfomia  92311,  California  Desert 
District  Office,  6221  Box  Springs 
Boulevard,  Riverside,  Cahfomia  92507, 
and  Cahfomia  State  Office,  2135  Butano 
Drive,  Sacramento,  California  95825. 
DATES:  Comments  on  the  Draft 
Environmental  Impact  Statement  for  the 
Army's  proposed  expansion  of  the  NTC 
must  be  postmari^ed  no  later  than 
Tuesday,  June  3, 1997. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Bureau  of  Land 
Management,  Barstow  Resource  Area 
Office,  Attention:  Mike  Dekeyrel,  Project 
Manager,  150  CoolwatOT  Lane.  Barstow, 
Cahfomia  92311. 

TOR  FURTHER  SPORMATION  OONTACT: 
Mike  Dekeyrel  at  (619)  255-8730. 
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Dated:  March  18.  1997. 
Jo  Simpson. 

Assistant  District  Manager,  External  Affairs. 
(FR  Doc.  97-7534  Filed  J-26-97:  8:45  am) 
BKXMQ  COM  mt  tt  M 

(CO-»34-«7-S70(M)0;  COCS«821] 

Colorado:  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  COC56821.  Huerfano 
County,  Colorado,  was  timely  fined  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  September 
1,  1996.  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  bas 
agreed  to  new  lease  terms  or  rental  and 
royalties  at  rates  of  SI 0  per  acre  and 
16%  percent,  respectively.  The  lessee 
has  paid  the  required  S500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e|  of  the  Mineral 
Leasing  Act  of  1920,  as  amended.  (30 
U.S.C.  188  (d)  and  (e)).  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  September  1 . 
1996.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Patti  Gillard  of  the 
Colorado  State  Office  (303)  239-3777. 

Dated:  March  18. 1997. 

Patti  Gillard. 

Land  Law  Examiner.  Oil  and  Gas 
Management  Team. 

■  (FR  Doc.  97-7801  Filed  3-26-97;  8:45  ami 

||in'-«23-07-1020-04-«VEED] 

Node*  Of  Proposed  Supplem«ntary 
Rutoa  To  Require  tt>e  Use  of  Certified 
Noxious  Weed  Seed  Free  Forage  or 
Pelletfzed  Feed  on  U.S.  Forest  Service 
and  Bureau  of  Land  IMenagement- 
adminlstsred  Landa  in  Montana 

AOENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 


:  The  Montana  State  Director  of 
the  Bureau  of  Land  Management  (BLM) 
is  proposing  a  requirement  that  BLM 
visitors  in  Montana  use  certi^ed 
noxious  weed  seed  free  hay,  grain, 
straw,  mulch,,  cubes  and  pelletized  fiaed 


when  visiting  BLM-administered  lands 
in  Montana.  This  requirement  will  affect 
visitors  who  use  hay,  grain,  cubes,  straw 
or  pelletized  feed  on  the  BLM- 
administered  lands  in  Montana  such  as: 
recreationists  using  pack  and  saddle 
stock,  ranchers  with  grazing  permits, 
outfitters,  and  contractors  who  use 
straw  or  other  mulch  for  reseeding  or 
erosion  control  purposes.  These 
individuals  or  groups  would  be  required 
to  purchase  certified  noxious  weed  seed 
free  forage  products,  for  use  while  on 
BLM-administered  lands  in  Montana. 
DATES:  The  comment  period  ends  on 
April  28,  1997. 

ADDRESSES:  Send  written  comments  to: 
Director  (923),  USDI  Bureau  of  Land 
Management.  222  North  32nd  Street, 
P.O.  Box  36800.  Billings.  Montana 
59107-6800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Noxious  weeds  are  a  serious  problem  in 
the  western  United  States.  Species  like 
leafy  spurge,  spotted  knapweed,  Russian 
knapweed,  musk  thistle,  Dalmatian 
toadflax,  purple  loosestrife,  and  many 
others  are  alien  to  the  United  States  and 
have  no  natural  enemies  to  keep  their 
populations  in  balance.  Consequently, 
these  undesirable  weeds  invade  healthy 
ecosystems,  displace  native  vegetation, 
reduce  species  diversity,  and  destroy 
wildlife  habitat.  Widespread 
infestations  lead  to  soil  erosion  and 
stream  sedimentation.  Furthermore, 
noxious  weed  invasions  weaken 
reforestation  efforts,  reduce  forage  for 
domestic  and  wild  ungulates 
occasionally  irritate  public  land  users 
by  aggravating  allergies  and  other 
ailments,  and  threaten  federally 
protected  plants  and  animals. 

To  curb  the  spread  of  noxious  weeds, 
a  growing  number  of  western  states  have 
jointly  developed  noxious  weed-free 
forage  certification  standards  and,  in 
cooperation  with  various  federal,  state, 
and  county  agencies,  passed  weed 
management  laws.  Because  hay  and 
other  forage  products  containing 
noxious  weed  seed  are  part  of  the 
infestation  problem,  Montana  has 
developed  a  state  forage  inspection- 
certificatioD-identification  process; 
participates  in  a  regional  inspection- 
certification-identification  process;  and 
encourages  forage  producers  to  grow 
noxious  weed  seed  fr'ee  products. 

In  cooperation  with  the  State  of 
Montana,  and  the  Forest  Service  as 
pubhshed  elsewhere  in  this  issue  of  the 
Federal  Register,  the  BLM  is 
proposing— for  all  BLM-administered 
lands  within  Montana — a  ban  on  hay, 
straw,  mulch,  cubes  or  pellets  that  have 
not  been  certified.  This  proposal 
includes  a  public  information  plan  to 


ensure  that:  (1)  this  ban  (a.d.a.  closure 
order)  is  well  publicized  and 
understood:  and  (2)  BLM  visitors  will 
know  where  they  can  purchase  state- 
certified  hay  or  other  products. 

These  supplementary  rules  will  not 
appear  in  the  Code  of  Federal 
Risgulations. 

The  principal  author  of  these 
proposed  supplementary  rules  is  Hank 
McNeel,  Weed  Management  Specialist. 
BLM  Montana  State  Office. 

For  the  reasons  stated  above,  under 
the  authority  of  43  CFR  8365.1-6.  the 
BLM  Montana  State  Office,  proposes 
supplementary  rules  to  read  as  follows: 
Supplementary  Rules  to  Require  the  Use 
of  Certified  Noxious  Weed  Seed  Free 
Forage  on  BLM-Administered  Lands  in 
Montana: 

(a)(1)  To  prevent  the  spread  of  weeds 
on  BLM-administered  lands  in  Montana, 
effective  May  20,  1997,  all  BLM  lands 
within  the  State  of  Montana,  at  all  times 
of  the  year,  shall  be  closed  to  possessing 
or  storing  hay.  straw,  or  mulch  that  has 
not  been  certified  as  bee  of  noxious 
weed  seed. 

(2)  Certification  must  be  by  an 
authorized  State  Department  of 
Agriculture  official  or  designated  county 
official. 

(3)  The  following  persons  are  exempt 
from  this  order:  anyone  with  a  permit 
signed  by  BLM's  authorized  officer  at 
the  BLM  Resource  Area  Office 
specifically  authorizing  the  prohibited 
act  or  omission  within  that  area. 

(b)  Any  person  who  knowingly  and 
willfully  violates  the  provisions  of  these 
supplemental  rules  regarding  the  use  of 
noncertified  noxious  weed  seed  ft^ee 
hay.  straw,  mulch,  cubes  or  pellets 
when  visiting  BLM-administered  lands 
in  Montana  without  authorization 
required,  may  be  commanded  to  appear 
before  a  designated  United  States 
magistrate  and  may  be  subject  to  a  fine 
of  not  more  than  $1,000  or 
imprisonment  of  not  more  than  12 
months,  or  both,  as  defined  in  43  U.S.C. 
1733(a). 

Dated:  March  14. 1997. 
Thomas  P.  Lonnie. 

Deputy  State  Director.  Division  of  Resources. 
IFR  Doc.  97-7753  Filed  3-26-97;  8:45  am] 
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Minerals  Management  Servica 

Outer  Continental  Shelf  (OCS)  Policy 
Committee  of  ttw  Minerals 
Management  Advisory  Board;  Notice 
and  Agenda  for  Meeting 

AGENCY:  Minerals  Management  Service. 
Interior. 


;mi 


SUMMARY:  The  OCS  Pohcy  Committee  of 
the  Minerals  Management  Advisory 
Board  will  meet  at  the  Westfields 
Conference  Center  in  ChantiUy.  Virginia 
on  April  30-May  1. 1997. 

The  agenda  will  cover  the  following 
principal  subjects: 

— Report  from  the  Subcommittee  on 

Environmental  Information  for  Select 

OCS  Areas  Under  Moratoria 
— ^Report  frvm  the  Hard  Minerals 

Subcommittee 
— Gulf  of  Mexico  Update:  A  Broad 

Brush  Look  at  Current  Activities 
— Sharing  of  Benefits  with  the  States 
— Update  on  the  Reauthorization  of  the 

Magnuson  Fishery  Conservation  and 

Management  Act 
— Alaska  Update 
— New  Offshore  Development  Projects 

in  Eastern  Canada 
— ^Law  of  the  Sea  Update 
—DOE  Update  on  the  U.S.  Energy 

Policy  Given  Current  SupplyADemand 

Picture  and  Other  Policy  Issues 
— Emerging  Issues 

The  meeting  is  open  to  the  pubhc. 
Upon  request,  interested  parties  may 
make  oral  or  written  presentations  to  the 
OCS  Policy  Committee.  Such  requests 
should  be  made  no  later  than  April  18, 
1997,  to  the  Minerals  Management 
Service.  381  Elden  Street.  MS-4001. 
Hemdon.  Virginia  20170,  Attention: 
Jeryne  Bryant. 

Requests  to  make  oral  statements 
should  be  accompanied  by  a  summary 
of  the  statement  to  be  made.  For  more 
information,  call  Jeryne  Bryant  at  (703) 
787-1211. 

Minutes  of  the  OCS  Policy  Committee 
meeting  will  be  available  for  public 
inspection  and  copying  at  the  Minerals 
Management  Service  in  Herndon, 
Vii^ginia. 

DATES:  Wednesday.  April  30  and 
Thursday,  May  1. 1997. 

ADDRESSES:  The  Westfields  Conference 
Center,  14750  Conference  Center  Drive, 
ChantiUy,  Virginia  20121— (703)  818- 
0300. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeryne  Bryant  at  the  address  and  phone 
number  listed  above. 

Antliorily:  Federal  Advisory  Committee 
Act,  P.L  No.  92-463,  5  U.S.C.  Appendix  1, 
and  the  Office  of  Management  and  Budget's 
Circular  No.  A-63,  Revised. 

Dated:  March  21. 1997. 
Carolila  U.  Kailanr. 
Associate  Director  for  Offshore  Minerals 
Management 
[FR  Doc  97-7781  Filed  3-26-97;  8:45  am] 


Notice  on  Outer  Continental  Shelf  Gas 
and  Oil  Lease  Soles 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  List  of  Restricted  Joint  Bidders. 

SUMMARY:  Pursuant  to  the  authority 
vested  in  the  Director  of  the  Minerals 
Management  Service  by  the  joint 
bidding  provisions  of  30  CFR  256.41, 
each  entity  within  one  of  the  follo%ving 
groups  shall  be  restricted  from  bidding 
with  any  entity  in  any  other  of  the 
following  groups  at  Outer  Continental 
Shelf  oil  and  gas  lease  sales  to  be  held 
during  the  bidding  period  from  May  1, 
1997,  through  October  31, 1997.  The 
List  of  Restricted  Joint  Bidders 
published  October  17, 1996,  in  the 
Federal  Register  at  61  FR  54213  covered 
the  period  of  November  1, 1996,  through 
April  30. 1997. 

Group  I.  Exxon  Corp>oration;  Exxon 
San  Joaquin  Production  Co. 

Group  n.  Shell  Oil  Co.;  Shell  Offshore 
Inc.;  Shell  Western  E&P  Inc.;  Shell 
Frontier  Oil  &  Gas  hic:  Shell 
ConsoUdated  Energy  Resources  Inc.; 
Shell  Land  &  Energy  Company;  Shell 
Onshore  Ventures  Inc.;  CalResources 
LLC;  Shell  Deepwater  Development  Inc.; 
Shell  Deepwater  Production  Inc.;  Shell 
Offshore  Properties  and  Capital  Inc. 

Group  m.  Mobil  Oil  Corp.;  Mobil  Oil 
Exploration  and  Producing  Southeast 
Inc.;  Mobil  Producing  Texas  and  New 
Mexico  Inc.;  Mobil  Exploration  and 
Producing  North  America  Inc. 

Group  IV.  BP  America  Inc.;  The 
Standard  Oil  Co.;  BP  Exploration  &  Oil 
Inc.;  BP  Exploration  (Alaska)  Inc. 

Dated:  March  21, 1997. 
Robert  E.  Brown, 

Acting  Director,  Minerals  Management 
Service. 

IFR  Doc.  97-7755  Filed  3-26-97;  8:45  ami 
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National  Park  Sarvica 

AGENCY:  National  Park  Service. 
ACTION:  Extension  of  comment  period, 
publication  of  certain  concession 
policies  and  procedures. 

SUMMARY:  The  National  Park  Service 
gave  notice  in  the  Federal  Register  of 
February  20, 1997  (Vol.  62.  No.  34,  Page 
7798),  that  it  was  publishing  for 
comment  those  portions  of  its  staff 
manual  (NPS-48)  which  had  not  been 
published  for  comment  previously. 
Comments  in  response  to  that  notice 
were  due  on  March  24. 1997.  NPS  is 
hereby  extending  the  public  comment 
period  for  an  additional  15  days  through 
April  8, 1997. 


COMMENT  DUE  DATE:  April  8,  1997. 
ADDRESSES:  Comments  should  be 
addressed  to  Robert  Yearout,  Program 
Manager,  Concession  Program,  National 
Park  Service,  P.O.  Box  37127. 
Washington,  D.Q  20013-7127. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  those  sections  of  NPS-48 
wltich  have  not  been  pubUshed  for 
comment  previously  may  be  obtained  by 
contacting  Wendelin  Mum,  Concession 
Program,  National  Park  Service  (202) 
565-1219. 

Dated:  March  20. 1997. 
Robeit  K.  Yearout, 
Concession  Program  Manager. 
(FR  Doc  97-7800  Filed  3-26-97;  8:45  am) 
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Subsistence  Resource  Commission 
Meeting 

SUMMARY:  The  Superintendent  of  DenaU 
National  Park  and  the  Chairperson  of 
the  Subsistence  Resource  Commission 
for  Denali  National  Park  annoimce  a 
forthcoming  meeting  of  the  DenaU 
National  Paric  Subsistence  Resource 
Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Call  to  order  by  Chair. 

(2)  Roll  call  and  confirmation  of 
quorum. 

(3)  Superintendent's  welcome  and 
introductions. 

(4)  Approval  of  minutes  of  last 
meeting. 

(5)  Additions  and  corrections  to 
agenda. 

(6)  Old  business: 

a.  WildUfe  studies. 

b.  NPS  Subsistence  Issue  Paper  report 

c.  Paiii  planning  and  North  Access 
updates. 

(7)  New  business: 

a.  Federal  subsistence  proposals. 

b.  Regional  Advisory  Councils' 
actions. 

c.  Draft  Resources  Management  Plan. 

(8)  Pubhc  and  other  agency 
comments. 

(9)  Set  time  and  place  of  next  SRC 
meeting. 

(10)  Adjournment. 

DATES:  The  meeting  will  be  held  Friday, 
March  28. 1997.  The  meeting  will  begin 
at  9  a.m.  and  conclude  around  6  p.m. 
LOCATION:  The  meeting  will  be  held  at 
the  North  Star  Inn's  Conference  Room  in 
Healy.  Alaska. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Steve  Martin,  Superintendent,  DenaU 
National  Park  and  Preserve,  PO  Box  9, 
DenaU  Park,  Alaska  99755.  Phone  (907) 
683-2294. 

8UPPLBB«TARY  MFORMATKM:  The 
Subsistence  Resource  Commissions  are 
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authorized  under  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act.  Pub.  L.  96-487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Paul  R.  AadBnoa, 
Acting  Regional  Dinctor. 
(FR  Doc  97-7799  Filed  5-26-97;  8:45  am) 
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Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Ot)|ects  From 
Colorado  in  the  Possession  of  the 
Anaaazi  Hedtage  Center,  Bureau  of 
Land  Management,  Doioree,  CO 

AOENCY:  National  Park  Service 
ACnON:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Craves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
from  Colorado  in  the  possession  of  the 
Anasazi  Heritage  Center.  Bureau  of  Land 
Management.  Dolores,  CO. 

A  detailed  assessment  of  the  human 
remains  was  made  by  B\irBau  of  Land 
Management  professional  staff  in 
consultation  with  representatives  of  the 
Northern  Ute  Tribe  of  Colorado,  the 
Southern  Ute  Tribe,  and  the  Ute 
Mountain  Ute  Tribe  of  Colorado. 

In  1981.  human  remains  representing 
one  individual  were  recovered  from  Site 
5MT5380,  Montezuma  County  during 
legally  authorized  excavations.  No 
known  individual  was  identified.  The 
2.249  associated  funerary  objects 
include  glass  beads,  metal  objects, 
leather  objects,  and  a  fabric  fragment. 

In  1981.  human  remains  representing 
one  individual  were  recovered  from  Site 
SMT5399.  Montezuma  County  during 
legally  authorized  excavations.  No 
known  individual  was  identified.  The 
756  associated  funerary  objects  include 
glass  beads,  wood  and  metal  pieces,  and 
bone  pendants. 

These  individuals  have  been 
identified  as  Native  American  based  on 
dental  characteristics.  Sites  5MT5380 
and  5MT5399  have  been  identified  as 
burial  sites  from  the  mid-  to  late 
nineteenth  century  based  on  associated 
funerary  objects  and  crevice  burial. 
Archeological  and  ethnohistoric 
evidence  indicates  these  are  Ute  burials 
based  on  manner  of  internment,  location 
of  the  burials,  and  associated  funerary 
objects.  Consultation  evidence  provided 
by  representatives  of  the  Northern  Ute 
Tiibe  of  Colorado,  the  Southern  Ute 
THbe.  and  the  Ute  Mountain  Ute  Tribe 


indicates  these  are  Ute  burials  based  on 
historic  band  locations,  traditional 
burial  practices,  and  bead  manufecture. 

Based  cm  the  above  mentioned 
information,  officials  of  the  Bureau  of 
Land  Management  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  Bureau  of  Land  Management  have 
also  determined  that,  pursuant  to  25 
U.S.C  3001  (3)(A),  the  3,005  objects 
Usted  above  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  himian  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  of  the 
Bureau  of  Land  Management  have 
determined  that,  pursuant  to  25  U.S.C 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
Amaiican  human  remains  and 
associated  funerary  objects  and  the  Ute 
Mountain  Ute  Tribe  of  Colorado. 

This  notice  has  been  sent  to  officials 
of  the  Northern  Ute  Tribe  of  Colorado, 
the  Southern  Ute  Tribe,  and  the  Ute 
Moimtain  Ute  Tribe  of  Colorado. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  LouAnn  jacobson.  Director. 
Anasazi  Heritage  Center,  27501 
Highway  184,  Dolores.  CO  81323; 
telephone:  (970)  882-4811.  before  April 
28.  1997.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Ute  Mountain  Ute  Tribe  of 
Colorado  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  March  19. 1997. 
Francia  P.  McManaiBoii, 
Departmental  Consulting  Archeologist. 

Manager.  Archeology  and  Ethnography 
Progfojn. 

[FR  Doc.  97-7796  Filed  3-26-97;  8:45  am] 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains, 
Associated  Funerary  Ot^ects,  and  an 
Unassodated  Funerary  OI}|ect  From 
Washington  Stats  in  the  Possession  of 
the  Burtie  Museum,  Untversity  of 
Waahington,  Seattle,  WA 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAOTIA),  25  U.S.C  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 


from  Washington  State  in  the  possession 
of  the  Burke  Museum,  Univereity  of 
Washmgton.  Seattle,  WA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Burke  Museum 
professional  staff  in  consultation  with 
representatives  of  the  Jamestown  Band 
of  S'IGallam  Indians,  ihe  Lower  Elwha 
Klallam  Tribal  Community,  and  the  Port 
Gamble  S'Klallam  Tribe. 

In  1923,  human  remains  representing 
one  individual  were  removed  from  a 
grave  site  on  the  Hartley  Goodwin 
property  during  excavations  conducted 
by  rrofessor  C.J.  Albrecht  of  the 
Univeraity  of  Washington  and  donated 
to  the  Burke  Museum.  No  known 
individuals  were  identified.  The  33 
associated  funerary  objects  include  two 
shell  ornaments,  a  copper  bracelet,  a 
leather  pouch,  fourteen  brass  buttons, 
and  fifteen  brass  thimbles. 

In  1923, 1,426  cultural  items 
consisting  of  glass  beads  were  removed 
from  a  grave  site  on  the  Hartley 
Goodwin  property  in  Clallam  Coimty. 
WA,  during  excavations  conducted  by 
Professor  C.J.  Albrecht  of  the  University 
of  Washington  and  donated  to  the  Burke 
Museum.  The  human  remains  from  this 
grave  are  not  in  the  possession  of  the 
Burke  Museum. 

Ethnographic  and  historic  evidence 
indicates  the  Hartley  Goodwin  property 
in  Clallam  County,  WA,  is  located 
within  traditional  S'Klallam  territory 
based  on  archeological  evidence  of  long 
term  occupation  and  continuity  of 
cultural  materials,  detailed  historical 
records,  oral  history,  and  map  data 
provided  by  tribal  representatives 
during  consultation. 

In  1926,  human  remains  representing 
one  individual  were  recovered  from 
Dungeness,  Clallam  County,  WA,  during 
a  Univeraity  of  Washingt(m  expedition 
by  A.G.  CoUey  and  donated  to  the  Burke 
Museimi.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
recovered  at  Sequlm  Bay  near 
Dungeness,  Clallam  County.  WA  by  R.L 
Watson.  In  1916,  Mr.  Watson  donated 
these  himaan  remains  to  the  Burke 
Museum.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Ethnographic  and  historic  evidence 
indicates  Dungeness.  Clallam  County,  is 
located  within  traditional  S'Klallam 
territory  based  on  archeological 
evidence  of  long  term  occupation  and 
continuity  of  cultural  materials,  detailed 
historical  records,  oral  history,  and  map 
data  provided  by  tribal  representatives 
during  consultation. 


In  1942,  human  remains  representing 
one  individual  were  recovered  from 
Scow  Bay,  Marrowstone  Island, 
Jefierson  County.  WA.  by  L.  Bums 
Lindsey.  In  1976,  these  human  remains 
were  transferred  to  the  Burke  Museum 
by  the  Museum  of  History  and  Industry. 
WA.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  anthropological  and 
historical  records,  Marrowstone  Island 
has  been  identified  as  the  traditional 
territory  of  the  Chemakiun.  By  the 
1850s,  the  Chemakum  were  living  with 
the  S'Klallam,  and  were  associated  with 
the  S'Klallam  in  the  records  of  the 
period. 

Based  on  the  above  mentioned 
information,  officials  of  the  Burke 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  Usted  above  represent 
the  physical  remains  of  four  individuals 
of  Native  American  ancestry.  Officials  of 
the  Burke  Museum  have  also 
determined  that,  pursuant  to  25  U.S.C 
3001  (3)(A).  the  33  objects  listed  above 
are  reasonably  beheved  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Officials  of  the  Burke  Museum  have 
further  determined  that,  pursuant  to  25 
U.S.C.  3001  (3)(B),  these  1,426  cultural 
items  are  reasonably  beheved  to  have 
been  placed  with  or  near  Individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony  and  are  beheved,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  an  Native  American  individual. 
Lastly,  officials  of  the  Burke  Museiun 
have  determined  that,  pursuant  to  25 
U.S.C  3001  (2),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains,  associated 
funerary  objects,  the  unassociated 
funerary  object  and  the  Jamestown  Band 
of  S'Klallam  Indians,  Lower  Elwha 
Tribal  Community,  and  Port  Gamble 
S'Klallam  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Jamestown  Band  of  S'Klallam 
Indians,  Lower  Elwha  Tribal 
Community,  and  Port  Gamble  S'Klallam 
Tribe.  Representatives  of  any  other 
Indian  tribe  that  beUeves  itself  to  be 
culturally  affiUated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Dr.  James  Nason,  Chair 
of  the  Repatriation  Committee,  Burke 
Musetun,  box  353010,  University  of 
Washington,  Seattle.  WA  98195; 
telephone:  (206)  543-9680,  before  April 
28. 1997.  Repatriation  of  the  human 


remains,  associated  funerary  objects, 
and  the  unassociated  funerary  object  to 
the  Jamestown  Band  of  S'Klallam 
Indians  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
The  National  Park  Service  Is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  March  19, 1997. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 
[FR  Doc.  97-7797  Filed  3-26-97;  8:45  am] 
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Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  in 
ttie  Possession  of  the  Heard  Museum, 
Phoenix,  A2 

AGENCY:  National  Park  Service 
ACTKM:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  humem 
remains  in  the  possession  of  the  Heard 
Museiun,  Phoenix,  AZ. 

A  detailed  assessment  of  the  hiunan 
remains  was  made  by  Heard  Museum 
professional  staff  in  consultation  with 
representatives  of  the  Cheyenne- 
Arapaho  Tribes  of  Oklahoma,  the 
Cheyenne  River  Sioux  Tribe,  the  Devil's 
Lake  Sioux  Tribe,  the  Rosebud  Sioux 
Tribe,  the  Standing  Rock  Sioux  Tribe, 
and  the  Three  AffiUated  Tribes  of  North 
Dakota. 

In  1991,  human  remains  representing 
two  individuals  were  discovered  during 
Inventory  of  the  Heard  Museum's 
collections.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present.  One  individual  has 
a  note  stating  the  hiunan  remains  came 
from  the  Midwest. 

During  1994  -1996,  consultation  with 
tribal  representatives  and  traditional 
reUgious  leadera  was  conducted  for 
these  two  individuals.  During  these 
consultations,  a  traditional  reUgious 
leader  determined  through  ceremony 
that  these  remains  were  Cheyenne. 

Based  on  the  above  mentioned 
information,  officials  of  the  Heard 
Museum  have  determined  that, 
pureuant  to  43  CFR  10.2  (d)(1),  the 
himian  remains  Usted  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  Heard  Museum  have  also 
determined  that,  purauant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 


American  human  remains  and  the 
Cheyenne- Arapaho  Tribes  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Cheyenne- Arapaho  Tribes  of 
Oklahoma,  the  Cheyenne  River  Sioux 
Tribe,  the  Devil's  Lake  Sioux  Tribe,  the 
Northern  Cheyenne  Tribe,  the  Rosebud 
Sioux  Tribe,  the  Standing  Rock  Sioux 
Tribe,  and  the  Three  AffiUated  Tribes  of 
North  Dakota.  Representatives  of  any 
other  Indian  tribe  that  beUeves  itself  to 
be  culturaUy  affiUated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Martin  SulUvan. 
Director,  Heard  Museum,  22  E.  Monte 
Vista  Rd.,  Phoenix,  AZ  85004-1480; 
telephone:  (602)  252-8840,  before  April 
28,  1997.  Repatriation  of  the  human 
remains  to  the  Cheyenne- Arapaho  Tribe 
of  Oklahoma  may  begin  after  that  date 
if  no  additional  claimants  come 
forward. 

The  Naticmal  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  March  19. 1997. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist. 
Maitager,  Archeology  and  Ethnography 
Program. 

[FR  Doc  97-7795  Filed  3-26-97;  8:45  am] 
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Notice  of  Inventory  Completion  for 
Nathre  American  Human  Remains  and 
Associated  Funerary  Objects  From  the 
Great  Neck  Site.  Virginia  Beach,  VA,  in 
the  Possession  of  the  Virginia 
Department  of  Historic  Resources, 
Richmond,  VA 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
fit>m  the  Great  Neck  Site,  Virginia 
Beach,  VA,  in  the  possession  of  the 
Virginia  Department  of  Historic 
Resources,  Richmond,  VA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Virginia 
Department  of  Historic  Resources 
professional  staff  in  consultation  vtrith 
representatives  of  Chlckahominy, 
Extern  Chlckahominy,  Mattaponi. 
Monacan,  Nansemond,  Pamunkey, 
United  Rappahannock,  Upper 
Mattaponi,  aU  non-Federally  recognized 
Indian  groups. 

Between  the  late  1970s  and  mid 
1980s,  human  remains  representing  52 
individuals  were  excavated  by  Floyd 
Painter,  a  local  avocational  archeologist. 
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and  turned  over  to  the  Department  of 
Historic  Resources  in  1985.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present 
in  the  Department  of  Historic  Resources' 
collections. 

During  1981-1982,  human  remains 
representing  seven  individuals  were 
recovered  during  legally  authorized 
excavations  by  the  Virginia  Department 
of  Historic  R^urces.  No  known 
individuals  were  identified.  The  five 
associated  funerary  objects  include  a 
ceramic  pipe  with  tobacco  residue,  three 
copper  pendents,  and  one  copper  bead. 

During  1981-1982,  human  remains 
representing  five  individuals  were 
recovered  from  another  component  of 
the  Great  Neck  site  during  legally 
authorized  excavations  by  the  Virginia 
Department  of  Historic  Resources.  No 
known  individuals  were  identified. 
These  individuals  are  represented  by 
one  infant  burial  and  the  previously 
disturbed  remains  of  a  minimum  four 
individuals.  The  approximately  100 
associated  funerary  objects  with  the 
infant  burial  are  shell  disc  beads. 

The  Great  Neck  site  has  been 
identified  as  a  Chesapeake  village  site, 
possibly  the  village  known  as 
"Chesepiooc",  based  on  historical 
documents  dating  back  to  the  15th 
century.  The  presence  of  shell-tempered 
Townsend  and  Roanoke  ceramics 
indicate  this  village  site  was 
continuously  occupied  by  the  same 
culture  from  the  Late  Woodland  period 
through  protohistoric  times  (900 — late 
1500s  AD).  All  these  burials  appear  to 
date  to  this  time,  and  the  site  appears  to 
have  been  abandoned  until  settlement 
by  Enghsh  colonists  in  1635. 

By  1607.  historical  dtxnmients 
indicate  Chesapeake  people  were 
attached  and  suffered  heavy  losses  from 
the  Powhatan  Confederacy.  The  last 
mmtion  of  the  Chesapeake  in  historical 
doamient  was  in  1627  concerning  a 
proposed  attack  by  the  Enghsh  on  the 
Chesapeakes  and  other  coastal  Virginia 
tribes.  There  are  no  known  descendants 
of  the  Chesapeake  tribe,  however, 
historical  documents  and  consultation 
evidence  indicates  the  Nansemond  tribe 
was  aUied  with  the  Chesapeake  during 
the  16th  and  early  17th  century.  The 
Nansemond  Tribal  Association  is  a  non- 
Federally  recognized  hidian  group. 

On  October  28, 1994.  the  N^rginia 
Department  of  Historic  Resources 
requested  a  finding  from  the  NAGPRA 
Review  Committee  concerning  the 
Nansemond  request  for  repatriation  for 
these  64  individiials  listed  as 
"culturally  unidentifiable"  on  the 
Department's  NAGPRA  inventory.  At  its 
October,  1994  meeting,  the  NAGPRA 
Review  Committee  recommended  that 


the  Department  consult  with  the  seven 
other  non-Federally  recognized  hidian 
groups  recognized  by  the  State  of 
Virginia  to  identify  any  other  possibly 
culturally  affiUated  hidian  tribes  or  non- 
Federally  recognized  hidian  groups. 
This  recommendation  was  provided  to 
the  Department  by  the  National  Park 
Service  in  a  letter  of  March  22. 1995. 
Representatives  of  Chickahominy. 
Eastern  Chickahominy,  Mattaponi, 
Monacan,  Pamunkey,  United 
Rappahannock,  and  Upper  Mattaponi 
have  all  stated  unanimous  support  of 
the  Nansemond  Tribal  Association 
request  for  repatriation  of  these  human 
remains  and  associated  funerary  objects. 

Based  on  the  above  mentioned 
information,  officials  of  the  Virginia 
Department  of  Historic  Resources  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  hsted 
above  represent  the  physical  remains  of 
64  individuals  of  Native  American 
ancestry.  Officials  of  the  Virginia 
Department  of  Historic  Resources  have 
also  determined  that,  pursuant  to  25 
U.S.C  3001  (3)(A),  the  105  objects  Hsted 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Virginia  Department  of  Historic 
Resources  have  determined  that, 
pursuant  to  25  U.S.C  3001  (2).  no 
relationship  of  shared  group  identity 
can  be  reasonably  traced  between  these 
Native  American  human  remains  and 
associated  funerary  objects  and  a 
Federally  recognized  Indian  tribe. 
However,  officials  of  the  Virginia 
Department  of  Historic  Resources  have 
determined  that  a  relationship  of  shared 
group  identity  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funerary  objects 
and  the  Nansemond  Tribal  Association, 
a  non-Federally  recognized  hidian 
group. 

This  notice  has  been  sent  to  officials 
of  the  Chickahominy,  Eastern 
Chickahominy,  Mattaponi  Tribal 
Association,  Monacan,  Nansemond 
Indian  Tribal  Association,  Pamunkey, 
United  Rappahannock,  Upper 
Mattaponi,  all  non-Federally  recognized 
hidian  groups.  Representatives  of  any 
Federally  recognized  hidian  tribe  or 
other  valid  claimant  under  NA(?RA 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  M.  Catherine  Slusser.  State 
Archeologist,  Department  of  Historic 
Resources.  221  Governor  St..  Richmond, 
VA  23219;  telephone:  (804)  225-3556. 
before  April  28,  1997.  Repatriation  of 
the  human  remains  and  associated 


funerary  objects  to  the  Nansemond 
Tribal  Association  may  begin  after  that 
date  if  no  Federally  recognized  Indian 
tribes  or  other  valid  claimant  under 
NAGPRA  makes  a  claim. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  March  19, 1997. 
Francis  P.  McManuaon, 
Departmental  Consulting  Archeologist. 
Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc  97-7798  Filed  3-26-97;  8:45  am] 

MLLMQ  OOOf  4»10-7*-P 

Bureau  of  Reclamation 

Bay-Oelta  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Reclamation, 
hiterior. 

ACTION:  Notice  of  meetings. 

SUMIARV:  The  Bay-Delta  Advisory 
Council  (BDAC)  will  meet  to  discuss 
several  issues  including:  an  update  on 
the  development  of  the  Levee  System 
hitegrity  component,  the  Water  Use 
Efficiency  component,  the  Ecosystem 
Restoration  component,  and  the  Storage 
and  Conveyance  component;  an 
overview  of  the  activities  of  the 
Ecosystem  Roundtable;  a  description  of 
two  draft  Alternative  configurations; 
and  other  issues.  The  Ecosystem 
Roundtable  (a  subcommittee  of  the 
BDAC)  will  meet  to  discuss  the 
following  issues:  proposal  evaluation 
criteria,  progress  on  the  Workplan,  the 
proposal  solicitation  package,  emerging 
issues,  needs  assessment,  and  updates 
on  other  items.  Interested  persons  may 
make  oral  statements  to  the  BDAC  or  to 
the  Ecosystem  Roundtable  or  may  file 
written  statements  for  consideration. 
0ATE8:  The  Bay-Delta  Advisory  Council 
meeting  will  be  held  from  9:30  am  to 
5:00  pm  on  Thursday,  April  10,  1997. 
The  Ecosystem  Roundtable  will  meet 
from  9:30  am  to  12:30  pm  on  Friday, 
April  11. 1997. 

AIX)ftE8SES:  The  Bay-Delta  Advisory 
Council  will  meet  at  the  Sacramento 
Convention  Center,  1400  J  Street,  Room 
204.  Sacramento.  CA.  The  Ecosystem 
Roimdtable  will  meet  in  Room  1131, 
1416  Ninth  Street,  Sacramento.  CA. 
CONTACT  PERSON  FOR  MORE  MFORMATION: 
For  the  BDAC  meeting,  contact  Sharon 
Gross.  CALFED  Bay-Delta  Program,  at 
(916)  657-2666.  For  the  Ecosystem 
Roundtable  meeting  contact  Cindy 
DarUng,  CALFED  Bay-Delta  Program,  at 
(916)  657-2666.  If  reasonable 
accommodation  is  needed  due  to  a 
disabihty,  please  contact  the  Equal 
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Empk^mmt  C^iportunity  Office  at  (916) 
653-6952  or  TDD  (»16)  653-6934  at 
least  one  %veek  peior  to  the  meeting. 

aUPPUMBIMIW  MPONMATKMC  The  Saa 
Francisco  Bay/Seoamento-San  Joaquin 
Deha  Estuuy  (Bay-Delta  system)  is  a 
criticalfy  important  part  of  CaHfomia's 
natural  envinniment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
reeoiuce  maaagasMnt  dedsioBS  that 
must  be  made,  the  state  of  Cahfomia 
and  the  Federri  gevemment  are  woriung 
together  to  staMtiae,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responaibihties  in  the  Bay-Deha  systm 
are  working  together  as  CALFED  to 
provide  pohcy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Deha  management 
includes  the  estwhshment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Deha  system  related  to  fish  and  wildlife, 
water  suppfy  rehability,  natural 
disasters,  and  %vater  quahty.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  CALFED  Bay- 
Delta  Program  is  exploring  and 
developing  a  long-term  solution  for  a 
cooperative  plaiming  process  that  will 
determine  the  most  appropriate  strategy 
and  actions  necessary  to  improve  water 
quahty,  restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vuJnerabihty.  A  group  of  citizen 
advisore  representing  Cahfornia's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long  term 
solutions  for  the  problems  affeddng  the 
Bay-Delta  system  has  been  chartereid 
under  the  Federal  Advisory  Committee 
Act  (FACA)  as  the  Bay-Delta  Advisory 
Council  (BDAC)  to  advise  CALFED  on 
the  program  mission,  problems  to  be 
addressed,  and  objectives  for  the 
CALFED  Bay-Delte  Program.  BDAC 
provides  a  forum  to  help  ensure  pubhc 
participation,  and  will  review  repents 
and  other  materials  prepared  by 
CALFED  staff.  BDAC  has  established  a 
subcommittee  called  the  Ecosystem 
Roundtable  to  provide  input  on  annual 
work  plans  to  implement  ecosystem 
restoration  projects  and  programs. 

Minutes  of  the  meetings  will  be 
maintained  by  the  CALFED  Bay-Delta 
Program.  Suite  1155, 1416  Ninth  Street, 
Saoiamento,  CA  95814,  and  will  be 
available  for  pubUc  inspection  during 


regular  busineas  houis,  Monday  duough 
Friday  within  30  da^  fellowiag  the 
meeting. 

Dated:  MikIi  21,  M87. 
riifcr  ■iiijiii. 

Acting  Regional  Dkecter,  Mid-Paeipc  Region. 
fFR  Doc  97-7774  RM  3-26-97;  8:45  am] 
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SUMMARY:  This  a|^licant  notice  is  for 
private  U.S.  organizations  requesting 
grant  assistance  for  overseas  institutions 
imder  Section  214  of  the  Foreign 
Assistance  Act.  "ApphcaiM"  refers  to 
the  United  States  founder  or  spoaaoi  of 
the  overseas  institution. 

The  Office  of  American  Schools  and 
Hospitals  (ASHA)  will  accept 
applications  for  assistance  in  fiscal 
years  1997/1998,  if  received  by  ASHA 
on  or  before  Jime  30, 1997. 

FOR  FURTMER  WrORMATION  CONTACT:  The 
Office  of  American  Schools  and 
Hospitals  Abroad  (A»IA).  (703)  351- 
0232. 

SUPPI^tBTTARV  MFORMATKM: 

Title:  American  Schools  and  Hospitals 
Abroad. 

Form  No.:  A.LD.1010-2. 

OMB  No.:  0512-4)011. 

Type  of  Submission:  Acceptance  of 
Application  for  Assistance. 

Abstract:  The  appUcation  was  used  by 
U.S.  foimders  and  sponsors  in  applying 
for  grant  assistance  from  ASHA  on 
behalf  of  their  institutions  overseas. 
ASHA  is  a  competitive  grant  program. 
Decisions  are  based  on  an  annual 
comparative  review  of  all  appUcations 
requesting  assistance  in  the  fiscal  year, 
pursuant  to  Section  214  of  the  Foreign 
Assistance  Act,  as  amended. 

ANNUAL  REPORTMQ  BURDEN: 

Respondents:  U.S.  Not-for-profit 
organizations. 
Number  of  Respondents:  85. 

Estimated  Total  Annual  Hour  Burden 
on  Respondents:  12. 

Dated:  March  18, 1997. 
MaUeS.MMns. 

Acting  Director,  Office  of  American  Schools 
and  Hospitals  Abroad,  Bureau  for 
Humanitarian  Response. 
[FR  Doc  97-7748  Filed  3-26-^7;  8:45  am] 
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OCFARTMENT  OF  JUSTICE 

Antttrust  DMslon 

Notios  Pivsttttrt  to  ttw  MsUomI 


Act  of  1903— Adwancwl 
AneMmsnt  Cods  Pps^sd 

Notice  is  hereby  given  that,  on  Much 
6, 1997,  pursuant  to  §  6(a)  of  thei^ 
Naticmal  Cooperative  Research  aM~^^ 
Ploduction  Act  of  1903,  IS  U.S.C 
$4301  et  seq.  ("the  Act"),  the  Advanced 
Tuget/Threat  Assessment  Code 
("ATTAC")  Project  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
c^the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plainti%  to 
actual  damages  under  specified 
circumstances. 

Pursuant  to  §  6(a)  of  the  Act,  the 
identities  of  the  parties  are:  Nuclear 
Metals,  Inc.,  Concord.  MA;  Southwest 
Research  Institute,  San  Antonio,  TX; 
and  ThKD  Prins  Maurits  Laboratory, 
Riiswijk,  NETHERLANDS. 

The  area  of  planned  activity  is  to 
create  an  Advanced  Target/Threat 
Assesment  Code  ("ATTAC")  to  provide 
armor  engineers  and  vulnerability 
analysts  with  a  computer  tool  wldch  can 
be  used  to  perform  detailed  assessment 
of  armor  systems  at  all  stages  of 
development  but  utiUzing  advanced 
analytical  penetration/perforation 
modeling  procedures  using  a  PC 
platform  with  extensive  graphics 
capabiUties  by  merging  PMC  software 
with  penetration  models  previously 
developed  by  South%vest  Research 
Institute. 

Membership  in  the  ATTAC  Project 
will  remain  open  and  the  ATTAC  will 
file  additional  written  notifications 
disclosing  all  changes  in  membership. 
Caoataaoe  K.  b«iImi»«m«, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc  97-7749  Filed  3-2fr-«7:  8:45  am] 


Notics  Pursuant  to  the  Nationai 
CooperathM  Rssssrch  and  Production 
Act  of  1993— The  Asymelrical  Digital 
Subscriber  Line  Fonim 

Notice  is  hereby  given  that,  on 
February  10, 1997,  pursuant  to  §  6(a)  of 
the  National  Cooperative  Research  and 
Producticm  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Asymetrical 
Digital  Subscribe  Line  Forum  ("ADSL") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
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General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plainti^  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  have  been 
added  as  members  of  ADSL:  Advanced 
Fibre  Communications,  Fremont,  CA; 
Atlantech  Technologies,  Glasgow. 
SCOTLAND;  Cabletron  Systems, 
Rochester,  NH;  Communications 
Technology  Inc.,  Cambridge,  MA; 
Promatory  Communications  Inc.  Union 
aty,  CA;  and  Whittaker-Xyplex.  Santa 
Clara.  CA.  The  following  have  changed 
to  Principal  members:  Bay  Networks, 
Parsippany,  NJ;  Copper  Eievelopment 
Association,  New  York,  NY;  Copper 
Mountain,  Palo  Alto,  CA;  Performance 
Telecom,  Rochester,  NY;  Pulsecom, 
Hemdon,  VA;  Southwestern  Bell 
Technology  Resources,  Austin,  TX;  and 
Teradyne,  Deerfield,  IL.  The  following 
has  withdrawn  their  membership  from 
ADSL:  Integrated  Technology  Express. 

No  changes  have  been  made  in  the 
planned  activities  of  the  Forum. 
Membership  remains  open,  and  ADSL 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  May  15. 1995.  ADSL  filed  its 
original  notification  pursuant  to  §  6(a]  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  piusuant  to  §  6(b)  of  the  Act  on 
July  25.  1995  (60  FR  38058). 
ronrtance  K.  RohiMoo, 
Director  of  Operations,  Antitrust  Division. 
IFR  DcK.  97-7750  Filed  3-26-97;  8:45  ami 
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NoOc*  PufMiant  to  the  National 
Cooparatly  naaaarch  and  Production 
Act  of  1993— "Coat  Effactlva  Pfwar 
SoNd  OxMe  Fuel  Calla  for  Power 


Notice  is  hereby  given  that,  on  March 
3, 1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act").  Babcock  & 
Wilcox  Company  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1 )  the  identities 
of  the  parties  and  (2)  the  natiire  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plantifTs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Secticm  (b) 
of  the  Act.  the  idmtities  of  the  {larties 
arr.  Tbe  Babcock  k  Wilcox  Company. 


Alliance.  OH;  Intertec  Southwest  LLC, 
Tucson.  AZ;  and  SOFCo  L.O.,  Salt  Lake 
Qty,  UT.  The  project's  general  areas  of 
planned  activities  is  to  develop  and 
demonstrate  Cost  Effective  Planar  Solid 
Oxide  Fuel  Cells  for  Power  Generation 
pursuant  to  NIST  Competition  No. 
ATP-G-96-01.  The  activities  of  this 
Joint  Venture  will  be  partially  funded  by 
an  award  from  the  Advanced 
Technology  Program,  National  Institute 
of  Standards  and  Technology. 
Department  of  Commerce. 
ConsUnce  K.  Robinson, 
Director  of  Operations,  Antitrust  Di'visjon. 

Joint  Venture  Worksheet 

A.  Name  of  venture:  "Cost  Effective 
Planar  Solid  Oxide  Fuel  Cells  for  Power 
Generation" 

Nature  of  notification:  X  original 

supplemental 

Concise  statement  of  purpose:  To 
develop  and  demonstrate  Cost  Effective 
Planar  Solid  Oxide  Fuel  Cells  for  Power 
Generation  pursuant  to  NIST 
Competition  No.  ATP-G-96-01. 

B.  For  ventures  involving  research 
and  development  only: 

Identity  of  parties  to  the  venture: 

1.  The  Babcock  &  Wilcox  Company, 
Alliance,  OH 

2.  Intertec  Southwest  LLC,  Tucson, 
AZ 

3.  SOFCo  LP.,  Salt  Lake  City,  UT 

(FR  Doc.  97-7751  Filed  3-26-97;  8:45  am] 
■UBIO  cow  441S-11-M 


Notice  Pursuant  to  the  National 
Cooperstive  Research  and  Production 
Act  of  1993— CaWe  Television 
Laboratories,  Inc. 

Notice  is  hereby  given  that,  on 
December  18, 1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"). 
Cable  Television  Laboratories.  Inc. 
("CableLabs")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  additions  to  the 
membership.  The  notifcations  were  filed 
for  the  purpose  of  extending  the  Act's 
provisions  Hmiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  ciramistances. 
Specifically  the  following  companies 
have  joined  CableLabs:  United 
International  Holdings,  Inc.,  Denver, 
CO;  and  Southwest  Missouri  Cable  TV. 
hic.  Carthage.  MO. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  CableLabs.  Membership 
remains  open  and  CableLabs  intends  to 


file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  August  8, 1988,  CableLabs  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Jtistice  pubhshed  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  7, 1988  (53  FR 
34593).  The  last  notification  with 
respect  to  membership  changes  was 
filed  with  the  Department  on  August  13, 
1996.  A  notice  was  published  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  December  19, 1996 
(61  FR  67067). 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-7752  Filed  3-26-97;  8:45  am) 
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[OJP(NM)-1117] 
FUN  1121-2A64 

National  Instltuts  of  Justice's  Arrestee 
Drug  Abuse  Monitoring  (ADAM) 
Expansion  to  35  Sites 

AQENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Researchers  and  analysts 
interested  in  assisting  one  of  the 
municipalities  identified  as  a  potential 
ADAM  site,  or  with  being  considered  as 
an  ADAM  site  director,  should  contact 
the  appropriate  Sheriff  or  Chief  of  Police 
directly  about  the  municipality's 
application. 

DATES:  The  deadline  for  receipt  of 
proposals  is  close  of  business  on 
Tuesday.  April  15, 1997.  Postmarked 
applications  received  after  this  date  are 
not  acceptable. 

AOOftESSES:  Proposals  should  be  mailed 
to  the  National  Institute  of  Justice,  633 
Indiana  Avenue,  N.W.,  Washington, 
DC.  20531. 

FOR  FVmTHER  MFORMATION  COIfTACT:  For 

general  information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  at  1-800-421-6771. 
SUPPI^MENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 

Antbority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  sections  201-03^.  as 
amended.  42  U.S.C  3721-23  (1988). 

Background 

The  National  Institute  of  Justice  (NIJ) 
is  seeking  applications  from  municipal 
representatives  in  a  number  of  U.S. 


cities  (see  below)  to  become  Arrestee 
Drug  Abuse  Monitoring  (ADAM) 
program  sites. 

Tihe  purpose  of  this  Federal  Register 
aimouncement  is  to  inform  researchers 
and  analysts  with  an  interest  in  assisting 
the  mimicipalities  listed  below  with 
their  applications,  or  with  being 
considered  as  potential  ADAM  Site 
Directors  at  one  of  the  sites  listed  below, 
that  they  should  contact  the  appropriate 
Sheriff  or  Chief  of  Police  directly  about 
the  municipality's  application. 

Beginning  in  Fiscal  Year  1998,  ADAM 
will  operate  in  35  sites  as  an  expansion 
and  redesign  of  the  23-site  Drug  Use 
Forecasting  (DUF)  program. 

By  FY  2000,  ADAM  is  expected  to 
operate  in  75  urban  sites.  ADAM  will 
conduct  quarterly  interviews  and  drug 
tests  with  arrestees  in  urban  lock-ups. 
Municipalities  not  appearing  on  the  list 
below  may  be  contacted  in  subsequent 
application  cycles. 

Only  one  application  will  be  accepted 
from  each  municipality.  The  application 
must  come  from  an  official  agency  that 
has  been  solicited  directly  by  NIf.  Each 
ADAM  site  will  be  operated  by  a  host 
police  or  jail  organization  and  a  Site 
Director  with  research  and  policy 
analysis  experience.  Mimicipalities' 
applications  must  include  lists  of,  or 
letters  of  support  from,  potential  Site 
Directors. 

Applications  are  due  at  NIJ  on  April 
15, 1997.  Individuals  requiring 
additional  information  should  contact 
NIJ's  Response  Center  at  800-421-6770 
(or  202-307-1480  in  the  Washington  DC 
area). 

Applications  are  being  solicited  from 
the  following  U.S.  cities: 
Albuquerque,  NM 
Anchorage,  AK 
Billings,  MT 
Boise,  ID 
Cheyenne,  WY 
Des  Moines,  lA 
El  Paso.  TX 
Fargo.  ND 
Fresno.  CA 
Honolulu.  HI 
Kansas  City.  MO 
Laredo,  TX 
Las  Vegas,  NV 
Little  Rock,  AR 
Minneapolis.  MN 
Oklahoma  City.  OK 
Sacramento.  CA 
Salt  Lake  Qty.  UT 
San  Francisco.  CA 
Seattle.  WA 
Shreveport.  LA 
Spokane.  WA 
Sioux  Falls,  SD 
TucsfHi.  AZ 
Wichita.  KS 


Dated:  March  19, 1997. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
(FR  Doc  97-7769  Filed  3-26-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-288] 

Power  Authority  Of  the  State  Of  New 
Yorti;  Indian  Point  Nuclear  Qenerattng 
Unit  No.  3;  Environmentai  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
64  issued  to  the  Power  Authority  of  the 
State  of  New  Yorin  (the  licensee)  for  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3,  located  in  Westchester  County, 
New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  70.24(a),  which  requires  a 
monitoring  system  that  will  energize 
clearly  audible  alarms  if  accidental 
criticality  occurs  in  each  area  in  which 
special  nuclear  material  is  handled, 
used,  or  stored.  The  proposed 
amendment  would  also  exempt  the 
licensee  from  the  requirements  of  10 
CFR  70.24(a)(1),  which  specifies  the 
detection  and  sensitivity  capabilities  of 
the  monitors  required  by  10  CFR 
70.24(a).  Finally,  the  proposed  action 
would  exempt  the  licensee  bom  the 
requirements  of  10  CFR  70.24(a)(3), 
which  states  that  the  licensee  shall 
maintain  emergency  procedures  for  each 
area  in  which  this  licensed  special 
nuclear  material  is  handled,  used,  or 
stored. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  December  20, 1996,  as 
supplemented  March  5, 1997,  and 
March  19. 1997. 

The  Need  for  the  Proposed  Action 

Power  reactor  license  applicants  are 
evaluated  for  the  safe  handling,  use.  and 
storage  of  special  nuclear  materials.  The 
proposed  exemption  from  criticality 
accident  requirements  is  based  on  die 
original  design  for  radiation  monitoring 
at  Indian  Point  Unit  3.  An  exemption 
&t>m  the  requirements  of  10  CFR 
70.24(a).  "Criticality  Accident 
Requirements."  «vas  granted  in  the 
Special  Nuclear  Matuial  (SNM)  licenses 
for  IP3  as  part  of  the  10  CFR  Pari  70 


license;  however,  with  the  issuance  of 
the  Part  50  license  this  exemption 
expired  because  it  was  not  specifically 
addressed  in  the  Part  50  license.  The 
proposed  exemption  is  needed  for  IPS  to 
continue  to  operate  in  accordance  with 
its  license  and  Commission  regulations. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  will  be  no 
significant  enviromnental  impact  if  the 
exemption  is  granted.  The  potential 
environmental  impact  evaluated  was  the 
increase  in  radiation  dose  as  a  result  of 
an  inadvertent  criticality. 

Inadvertent  or  accidental  criticality 
during  fuel  handling  will  be  prevented 
by  Technical  Specifications  (i.e., 
requirements  on  minimum  soluble 
boron  concentration  in  the  spent  fuel 
pit),  by  procedure  (i.e.,  compliance  with 
the  procedures  for  fuel  handling),  and 
by  design  (i.e.,  the  geometric  spacing  of 
fuel  assemblies  in  the  new  fuel  storage 
facility  and  spent  fuel  storage  pit). 

Inadvertent  or  accidental  cnticality  in 
the  reactor  vessel  is  prevented  through 
compliance  with  the  fedlity  Technical 
Specifications,  including  reactivity 
requirements  (e.g.,  shutdown  margin 
limits  and  control  rod  movement 
limits),  instrumentation  requirements 
(e.g.,  power  and  radiation  monitors), 
and  control  on  refueling  operations  (e.g., 
refueling  boron  concentration  and 
source  range  monitor  requirements). 

Adherence  to  procedures  precludes 
inadvertent  criticality;  however,  the 
licensee  is  pursuing  a  defense^n-depth 
approach.  Puring  fuel  handling,  the 
licensee  has  committed  to  have  in 
operation  in  the  IP3  Fuel  Storage 
Building  at  least  one  detector  meeting 
the  requirements  of  Sections  5.6  and  5.7 
of  ANSI/ANS  8.3  (1986),  "American     . 
National  Standard  Criticality  Alarm 
System."  The  detection  and  sensitivity 
requirements  of  ANSI/ANS  8.3  are  as 
rigorous  as  those  of  10  CFR  70.24(a)(1). 
Upon  detection,  this  detector  shall 
automatically  cause  an  immediate  alarm 
audible  in  all  areas  fit>m  which 
evacuation  is  necessary  to  minimize 
exposure.  The  licensee  maintains 
emergency  procedures  and  trains 
radiation  workers  on  the  proper  actions 
should  such  an  alarm  occur. 

Because  inadvertent  criticality  is 
precluded  by  both  design  and 
procedure,  because  adequate  radiation 
moDitoring  is  present,  and  because  the 
licensee  maintains  emergency 
procedures  for  the  areas  in  wiiich  fuel 
is  handled,  the  staff  has  concluded  that 
there  is  adequate  assurance  that  an 
inadvertent  criticality  and  the  attendant 
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I  radiation  doses  will  not  resiUt 
from  granting  this  exemption.  No 
changes  are  being  made  in  the  types  or 
unounts  of  any  radiological  effluents 
that  may  be  released  oi^te.  There  is  no 
significant  increase  in  the  allowable 
individual  or  ciunulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  conchidas  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
Bonradiological  impacts,  the  propsaed 
•Mmption  involves  systems  located 
wty^n  the  restricted  area  as  defined  is 
10  CFR  Part  20.  h  does  not  affect 
nonradiokigical  plant  effluents  and  has 
DO  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiologicai  environmental  impacts 
associated  with  the  proposed  action. 

Ahematives  to  the  Proposed  AcOoa 

Since  the  Commissifm  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  urith 
the  proposed  action,  any  ahematlves 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  The 
principal  alternative  would  be  to  deny 
the  requested  exemption.  The 
environmental  impacts  of  the  propoeed 
acti<m  and  the  alternative  action  are 
aimilar. 

Ahemative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  related  to  the  operation  of 
Indian  Point  Unit  3  dated  December 
1975. 

Agencies  and  Persona  Consulted 

hi  accordance  with  its  stated  policy, 
on  March  12, 1997.  the  staff  consuhed 
%vith  the  New  York  State  Official.  Mr. 
Jack  Spath  of  the  New  York  State  Energy 
Research  and  Development  Authority, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  (rfNo  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  acti<m  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statemmt  for  the  propoeed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  20. 1996.  as 
supplemented  March  5, 1907.  and 
Much  19, 1997.  which  are  available  for 


pubhc  inspection  at  tha  CommissioB's 
PubUc  Doounent  Room,  The  Gahnan 
Building,  2120  L  Street.  NW.. 
Washington,  DC  and  at  the  local  public 
dociunent  room  located  at  White  Plains 
Pubhc  Library,  100  Martina  Avenue. 
White  Plains.  New  York. 

Dated  ai  Rockville.  Ktefylsnd.  thii  25di  dqp 
ofMnckl9»7. 

For  the  Nucl«ar  Regnlatory  Comnissiflii. 
Gaorss  r.  WndBT, 

PtofBct  Manager.  Project  DinctomtB  >-}. 
Division  ofBeactor  Projecta — l/Il,  Office  of 
Nuclear  lieactor  Regulation. 
IFR  Doc  97-7913  Filed  3-26-97;  9:49  am) 


A^Micy  InfoiiiMttuii  CoHectiofi 
ActlvNtaK  Pvoposad  CoHactiont 


AQBIcr.  U.&  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
reouest  to  OMB  and  sohdtation  of 
pubhc  comment. 


:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  DOE/NRC  Form  742, 
"Material  Balance  Report;"  NUREG/BR- 
0007,  "Instructions  for  Completing 
Material  Balance  Report  and  Physical 
Inventory  Listing;"  and  DOE/NRC  Form 
742C,  "Physical  Inventory  Listins." 

2.  Current  OMB  approval  number 
DOE/NRC  Form  742  and  NUREG/ 

BR-O007;  3150-0004 

1X)E/NRC  Form  742C:  3150-0058 

3.  How  often  the  collection  is 
required:  DOE/NRC  Forms  742  and 
742C  are  submitted  semiannually 
following  a  physical  inventory  of 
nuclear  materials. 

4.  Who  is  required  or  asked  to  report: 
Persons  Ucensed  to  possess  specified 
quantities  of  special  nuclear  or  source 
material. 

5.  The  number  of  annual  respondents: 
DCS/NRC  Form  742:  300  licensees 
DOE/NRC  Form  742C:  120  licensees 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request: 

DC«/NRC  Form  742:  450  hours 
DC^/NRC  Form  742C:  1.440  hours 

7.  Abstract:  Each  hcensee  authorized 
to  possess  special  nuclear  material 
totalling  more  than  350  grams  of 
contained  uranium-235,  uraniiun-233. 


or  plutcmiiun,  or  any  combination 
thereof,  and  any  licensee  authorized  to 
possess  1.000  kilograms  of  source 
material  is  required  to  submit  DOE/NRC 
Form  742.  Reactor  licensees  required  to 
submit  DOE/NRC  Form  742.  and 
facilities  subject  to  10  CFR  Put  75.  are 
required  to  submit  DOE/NRC  Form 
742C.  The  information  is  used  by  NRC 
to  fulfill  its  responsibilities  as  a 
poticipant  in  US/IAEA  Safeguards 
Agreement  and  bilateral  agreements 
with  Austraha  and  Canada,  and  to 
— lisfy  its  dome^c  safeguards 
raspoDsibilities. 

Sulnnlt.  by  May  27. 1997.  comments 
that  address  the  following  quastitHia: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  b  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quaUty.  utiUty,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room. 
2120  L  Street  NW,  (lower  level). 
Washington,  DC.  Members  of  the  public 
who  are  in  the  Washington,  DC.  area  can 
access  this  document  via  modem  on  the 
Pubhc  Docimient  Room  Bulletin  Board 
(NRCs  Advance  Copy  Document 
Library).  NRC  subsystem  at  FedWorld, 
703-321-3339.  Membera  of  the  pubUc 
who  are  located  outside  of  the 
Washington.  DC,  area  can  dial 
FedWorid,  1-800-303-9672,  or  use  the 
FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  dociiment 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorid  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Pubhc  Dociunent  Room,  nationally  at  1- 
800-397-4209,  (»  within  the 
Washington.  IX.  area  at  202-634-3273. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  )o.  Shelton.  U.S.  Nuclear 
Regulatory  Commission.  T-6  F33, 
Washington.  DC,  20555-0001,  by 
telephone  at  (301)  415-7233.  w  by 
Internet  electronic  mail  at 
BJSIONRCGOV. 

Dated  at  Rockville.  Maryland,  this  20th  day 
ofMardi,1997. 


For  the  Nuclear  Regulatory  Commission. 
AraoM  E.  Levin, 

Acting  Designated  Senior  Official  for 
Information  Resources  Management. 
IFR  Doc.  97-7777  Filed  3-26-97;  8:45  am] 


WMtinghouM  Electric  Corporation; 
laauance  of  Director'a  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Enforcement,  has 
issued  a  Director's  Decision  concerning 
a  Petition  dated  May  30, 1996.  filed  by 
Mr.  Shannon  Doyle  against 
Westinghouse  Electric  Corporation 
(Westinghouse)  pursuant  to  §  2.206  of 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  2.206).  The  petition 
requested  that  the  NRC  institute  a  show 
cause  proceeding  pursuant  to  10  CFR 
2.202  and/or  impose  a  civil  penalty 
upon  Westinghouse.  The  petition  was 
based  on  Westinghouse 's  failure  to 
correct  the  record  and.  through  its 
counsel,  provision  of  material  false 
statements  to  a  Department  of  Labor 
(DOL)  Administrative  Law  Judge  in  a 
case  arising  under  the  Energy 
Reorganization  Act,  89-^KA-022. 

The  Director.  Office  of  Enforcement, 
has  determined  that  the  Petition  should 
be  denied  for  the  reasons  stated  in  the 
"Director's  Decision  Under  10  CFR 
2.206"  (i.e..  DD-97-07).  In  sum,  the 
Petition  raises  matters  which  fell  within 
the  jurisdiction  and  authority  of  the 
DOL.  rather  than  the  NRC.  Accordingly, 
this  matter  is  being  referred  to  the  DOL 
In  reaching  this  decision,  the  Director 
considered  the  available  documents, 
including  the  Petitioner's  submittals 
dated  May  30  and  October  8, 1996.  and 
Westinghouse's  submittal  dated 
November  8. 1996.  The  decision  and  the 
documents  cited  in  the  decision  are 
available  for  pubhc  inspection  and 
copjring  in  the  Commission's  Pubhc 
Document  Room,  the  Gelman  Building. 
2120  L  Stioet  NW,  Washington.  DC. 

A  copy  of  this  decision  has  been  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c).  As 
provided  therein,  this  decision  will 
become  final  action  of  the  Commission 
25  dajrs  after  issuance  unless  the 
Commission,  cm  its  own  motion, 
institutes  a  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  March  1997. 


For  the  Nuclear  R^ulatory  Commission. 
James  Lieberman, 
Director,  Office  of  Enforcement. 
[FR  Doc.  97-7776  Filed  3-26-97;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Servtoe 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  imder  Schedules  A 
and  B,  and  placed  imder  Schedule  C  in 
the  excepted  service,  as  required  by 
Qvil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  H.  Paige,  Staffing  Reinvention 
Office,  Employment  Service  (202)  606- 
0830. 

8UPPI.EMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  pubUshed  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  March  5. 1997  (62  FR 
10096).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  estabhsbed  under 
Schedule  C  between  February  1. 1997, 
and  February  28, 1997.  appear  in  the 
hsting  below.  Future  notices  will  be 
pubUshed  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  hsting  of  all  authorities 
as  of  June  30  will  also  be  pubUshed. 

Schedule  A 

No  Schedule  A  authorities  were 
estabhsbed  or  revoked  during  February 
1997. 

Schedules 

No  Schedide  B  authorities  were 
estabUshed  or  revoked  during  February 
1997. 

Schedule  C 

The  following  Schedule  C  authorities 
were  estahUshed  during  F<}bruary  1997: 

Department  of  Agriculture 

Special  Assistant  to  the  Director, 
Empowerment  Zone/Enterprise 
Community.  Effective  Febniary  14, 
1997. 

Department  of  the  Army  (DOD) 

Special  Assistant  (Qvihan  Aide 
Program)  to  the  Executive  Staff 
Assistant,  Office  of  the  Secretary  of  the 
Army.  Effective  February  28, 1997. 


Department  of  Defense 

Staff  Specialist  to  the  Deputy  Under 
Secretary  of  Defense  (International  and 
Commercial  program).  Effective 
February  5, 1997. 

Confidential  Assistant  to  the  Secretary 
of  Defense.  Effective  February  24, 1997. 

Staff  SpedaUst  for  Cuban  Affaire  to 
the  Deputy  Assistant  Secretary  of 
Defense  (Inter- American  Affaire). 
Effiective  February  24, 1997. 

Private  Secretary  to  the  Deputy 
Secretary  of  Defense.  Effective  February 
24, 1997. 

Chauffeur  to  the  Secretary  of  Defense. 
Effective  February  28, 1997. 

Personal  and  Confidential  Assistant  to 
the  Secretary  of  Defense.  Effective 
February  28, 1997. 

Special  Assistant  to  the  Assistant 
Secretary  for  Health  Affaire.  Effective 
February  28. 1997. 

Department  of  Education 

Confidential  Assistant  to  the  Deputy 
Chief  of  Staff,  Office  of  the  Secretary. 
Effective  February  10. 1997. 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  February  21. 1997. 

Confidential  Assistant  to  the  Assistant 
Secretary.  Office  of  Elementary  and 
Seconduy  Education.  Effective 
February  25, 1997. 

Special  Assistant  to  the  Senior 
Advisor  to  the  Secretary.  Director  of 
America  Reads.  Effiective  February  25. 
1997. 

Department  of  Health  and  Human 
Services 

Special  Projects  Coordinator  to  the 
Director  of  Scheduling.  Effective 
February  24. 1997. 

Department  offustice 

Special  Assistant  to  the  SoUdtor 
General.  Effiective  February  11. 1997. 

Counsel  to  the  Assistant  Attorney 
General,  Qvil  Rights  Division.  Effiective 
February  20. 1997. 

Depu^  Director  to  the  Director, 
Violence  Against  Women  Office. 
Effective  February  27. 1997. 

Department  of  Labor 

Spedal  Assistant  to  the  Deputy 
Assistant  Secretary  for  PoUcy.  Effective 
Fd>ruary  11, 1997. 

Spedal  Assistant  to  the  Deputy 
Assistant  Secretary,  Office  of  Federal 
Contract  Compliance  Programs. 
Effiective  February  26, 1997. 

Department  of  State 

Spedal  Assistant  to  the  Assistant 
Secretary.  Bureau  of  Constilar  Affairs. 
Effective  February  12. 1997. 
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Department  of  the  Treasury 

Senior  Advisor  to  the  Assistant 
Secretary  for  Enforcement.  Effisctive 
February  4. 1997. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  February  10, 1997. 

Legislative  Analyst  to  the  Director, 
Office  of  Legislative  Affairs.  Effective 
February  21. 1997. 

PubUc  Affiairs  Speciahst  to  the  Senior 
Advisor  and  Director,  Office  of  PubUc 
Affairs.  Effective  February  25, 1997. 

Special  Assistant  to  the  Assistant 
Secretary  (Legislative  Affairs  and  Public 
Liaison).  Effiective  February  26, 1997. 

Equal  Employment  Opportunity 
Commission 

Media  Contact  Specialist  (Bilingual) 
to  the  Director,  Office  of 
Communications  and  Legislative 
Affairs.  Effiective  February  3, 1997. 

General  Services  Administration 

Senior  Advisor  to  the  Commissioner, 
PubUc  Buildings  Service.  Effiective 
February  28. 1997. 

National  Aeronautics  and  Space 
Administration 

Special  Assistant  to  the 
Administrator,  National  Aeronautics 
and  Space  Administration.  Effective 
February  27. 1997. 

National  Credit  Union  Administration 

Commimications  and  Administrative 
Assistant  to  the  Board  Member. 
Effective  February  18, 1997. 

Office  of  Personnel  Management 

Deputy  Director  of  Communications 
to  the  EHrector  of  Communications. 
Effiective  February  25, 1997. 

U.S.  Arms  Control  and  Disarmament 
Agency 

Special  Assistant  to  the  Director,  U.S. 
Arms  Control  Disarmament  Agency. 
Effiective  February  1 1 ,  1997. 

United  States  Trade  and  Development 
Agency 

Congressional  Liaison  Officer  to  the 
Director  of  the  U.S.  Trade  and 
Development  Agency.  Effective 
February  28, 1997. 

Authority:  5  U.S.C  3301  and  3302:  B.O. 
10577.  3  CFR  1954-19S8  Comp.,  P.  218. 
Office  of  Psrsonnel  Management 
|aM>B.KiBg. 
Director. 

IFR  Doc  97-7780  Filed  3-26-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetoSM  Na  34-^8427;  File  No.  SR-CTA/ 
CO-07-1] 

Consolidated  Tape  Association;  Notice 
of  Filing  of  First  Substantive 
Amendment  to  the  Second 
Restatement  of  the  Consolidated  Tape 
Association  Plan 

March  21. 1997. 

Pursuant  to  Rule  llAa3-2  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  ("Act"),  notice  is  hereby  given 
that  on  March  14,  1997,  the 
Consolidated  Tape  Association  ("CTA") 
Plan  Participants  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  amendments 
to  the  Restated  CTA  Plan.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  amendments. 

L  Goieral  Overview  of  the  Amendment 

First  Substantive  Amendment  to  the 
Second  Restatement  of  the  CTA  Plan 

The  Participants  to  the  CTA  Plan 
propose  to  amend  the  Second 
Restatement  of  the  CTA  Plan.>  The 
amendment  would  modify  the  CTA 
Plan's  procedures  for  resuming  the 
dissemination  of  last  sale  prices 
following  a  regulatory  halt.  More 
specifically,  the  amendment  would 
reduce  from  15  minutes  to  ten  minutes 
the  period  that  must  elapse  before  the 
Processor  can  resume  the  dissemination 
of  market  data  after  the  primary  market 
for  the  halted  security  notifies  the 
Processor  that  the  information  that 
triggered  the  halt  has  been  adequately 
disclosed.  The  text  of  the  proposed 
amendment  is  available  bom  the  CTA 
and  at  the  Commission. 

n.  Description  and  Purpose  of  the 
Amendments 

A.  Rule  llAa3-2 

Section  XI(a)  of  the  Second 
Restatement  of  the  CTA  Plan  recognizes 
the  right  of  the  primary  market  for  a 
security  to  halt  or  suspend  trading  in 
the  security  if  it  feels  that  the  non- 
disclosure of  information  relating  to  the 
seciirity  or  other  regulatory  problems 
warrants  that  action.  After  the  primary 
market  notifies  the  Processor  that  the 
information  that  triggered  the  halt  has 
been  adequately  disclosed,  the 
Processor  is  required  to  disseminate 
indications  of  interest  for  the  security 
that  any  Participant  may  provide. 


'  The  Coounusion  approved  tbe  Second 
ResUtement  of  the  CTA  Plan  on  May  9.  1996.  See 
Securities  Exchange  Act  Release  No.  37191, 61  FR 
24S42. 


If  the  primary  market  provides  an 
indication  of  interest  within  15  minutes 
of  the  time  that  it  notifies  the  Processor 
about  the  adequate  information 
disclosure,  the  Processor  may  resume  its 
dissemination  of  last  sale  information 
relating  to  the  security  at  the  end  of  that 
15-minute  period. 

If  the  primary  market  does  not 
provides  an  indication  of  interest  within 
15  minutes  of  its  notice  to  the  Processor 
of  the  adequate  information  disclosure, 
then  within  five  minutes  of  the  end  of 
that  period,  the  primary  market  must 
cause  the  Processor  to  include  on  the 
consolidated  tape  an  administrative 
message.  The  message  must  signify  the 
continuation  of  the  halt  or  announce  the 
existence  of  a  market  condition  that 
relates  to  the  trading  of  the  security  in 
the  primary  market.  In  the  latter  case 
(i.e.,  the  annoimcement),  the  halt 
terminates  five  minutes  after  the 
announcement,  at  which  time  the 
Processor  is  to  resume  disseminating 
last  sale  information  relating  to  the 
security. 

The  proposed  amendment  will  reduce 
the  15-minute  period  to  ten  minutes. 
This  amendment  will  enable  trading  in 
the  security  to  resiune  ten  minutes  after 
the  security's  primary  market  notifies 
the  Processor  that  the  requisite 
information  has  been  adequately 
disclosed.  In  the  context  of  a  halt  that 
involves  the  announcement  of  an 
existing  market  condition,  the 
amendment  will  also  expedite  the  time 
by  which  the  primary  market  must  make 
the  announcement,  thereby  expediting 
the  resumption  of  the  Processor's 
dissemination  of  last  sale  information 
relating  to  the  security. 

The  post-disclosure  waiting  period  is 
primarily  intended  to  allow  an  adequate 
opportunity  for  an  appropriate  level  of 
dispersion  of  the  information  that 
triggered  the  trading  halt.  The 
Participants  believe  that  significant 
increases  in  the  speed  of 
communications  allow  for  rapid 
dissemination  of  information  and  rapid 
response  to  that  disseminated 
information. 

Moreover,  the  Participants  beUeve  the 
increases  in  the  speed  of 
communications  have  shifted  the 
balance  between  timeliness  and  the 
price  discovery.  That  is,  ten  minutes, 
rather  than  15  minutes,  has  become  an 
appropriate  period  to  arrive  at  a  price 
that  reflects  an  appropriate  equilibrium 
of  buying  and  selling  interest.  The 
proposed  amendment  will  allow  a  stock 
to  open  or  re-of>en  in  a  more 
expeditious  manner,  while  still 
providing  sufficient  time  for  the 
appropriate  pricing  of  orders.  As  a 
result,  the  Participants  believe  the 


proposed  amendment  strikes  an 
appropriate  balance  between  the 
preservation  of  the  price  discovery 
process  and  the  provision  of  timely 
opportunities  for  investors  to  participate 
in  the  market. 

In  addition,  the  amendment  would 
conform  the  CTA  Plan  to  rule  changes 
of  the  New  York  Stock  Exchange 
("NYSE")  and  the  American  Stock 
Exchange  ("AMEX").^  In  relevant  part, 
those  rule  changes  reduce  from  15 
minutes  to  ten  minutes  the  duration  of 
the  time  period  that  must  elapse 
between  the  first  publication  of  an 
indication  of  interest  following  a  trading 
halt  and  the  reopening  of  trading  in  the 
halted  security. 

Without  the  instant  amendment  to  the 
CTA  Plan,  the  NYSE  and  AMEX  rule 
changes  would  create  the  following 
anomaly:  If  an  indication  of  interest  for 
a  security  is  published  less  than  five 
minutes  after  NYSE  or  AMEX 
announces  that  the  infcHination  that 
gave  rise  to  a  regulatory  trading  halt  has 
been  adequately  dispersed,  NYSE  and 
AMEX  rules  would  allow  the  specialist 
to  reopen  trading  in  the  security  before 
the  CTA  Plan  would  allow  the  Processor 
to  report  the  security's  last  sale  price 
information,  lliis  amendment  would 
eliminate  the  anomaly. 

Governing  or  Constituent  Document 

The  proposed  amendment  does  not 
change  any  governing  or  constituent 
document  relating  to  a  person 
authorized  to  implement  or  administer 
the  CTA  Plan  on  behalf  of  the 
Participants. 

Implementation  of  Amendment 

Tbe  Participants  plan  to  implement 
the  proposed  changes  upon  (a)  the 
completion  of  necessary  systems 
modification  (which  the  Commission  is 
told  are  minor  in  nature)  and  (b)  in 
respect  of  the  appUcabihty  of  the 
proposed  amendment  to  Network  B 
EUgible  Securities,  Commission 
approval  of  the  Proposed  AMEX  Rule. 

Development  and  Implementation 
Phases 

See  Item  n(A)(3). 
Analysis  of  Impact  on  Competition 

The  Participants  believe  the  proposed 
amendment  will  impose  no  burden  on 
competition. 


•The  Commission  approved  the  NYSE  rule 
changed  on  January  31 .  1997.  Sec  Exchange  Act 
Release  No.  3«225,  62  FR  5«75  [February  7. 1997). 
The  AMEX  has  filed  in  its  version  (the  "Proposed 
AMEX  Rule")  with  the  Commission  and  the 
Commission  is  by  separate  Notice  publishing  the 
proposed  rule  for  comment  today.  See  Exchange 
Act  Released  No.  3S426  (March  21, 1997). 


Written  Understanding  or  Agreement 
Relating  to  Interpretation  of,  or 
Participation  in.  Plan 

The  Participants  have  no  written 
understandings  or  agreements  relating 
to  interpretation  of  its  CTA  Plan  or 
conditions  for  becoming  a  CTA  Plan 
Participant. 

Approval  by  Sponsors  in  Accordance 
wdth  Plan 

Under  Section  IV(b)  of  the  CTA  Plan, 
each  of  the  CTA  Plan's  Participants 
must  execute  a  written  amendment  to 
the  CTA  Plan  before  the  amendment  can 
become  effiactive.  The  amendment  is  so 
executed. 

Description  of  Operation  of  Facility 
Contemplated  by  the  Proposed 
Amendment 

The  Participants  beUeve  the  pro(>osed 
amendment  does  Jiot  change  the  manner 
in  which  the  CTA  Plan's  fadUties  will 
be  operated. 

Terms  and  Conditions  of  Access 

The  Participants  beUeve  the 
amendment  does  not  change  the  terms 
and  conditions  of  access. 

Method  of  Detenninaticm  and 
Imposition,  and  Amount  of.  Fees  and 
Charges 

The  proposed  amendment  neither 
imposes  any  new  fee  or  charge  nor  alters 
any  existing  fiee  or  charge. 

Method  and  Frequency  of  Processor 
Evaluation 

The  proposed  amendment  does  not 
change  the  method  of  frequency  for 
evaluating  the  CTA  Plan  Processor. 

Dispute  Resolution 

The  proposed  amendment  does  not 
change  the  method  by  which  disputes 
may  be  resolved  under  the  CTA  Plan. 

B.RulellAa3-l 

Reporting  Requirements 

The  Participants  beUeve  the  proposed 
amendment  would  not  affiect  the  CTA 
Plan's  reporting  requirements. 

Manner  of  CoUecting.  Processing, 
Sequencing,  Making  Available  and 
Disseminating  Last  Sale  Information 

In  the  oontctxt  of  a  regulatory  halt,  the 
proposed  fjnendment  would  expedite    • 
by  five  minutes  the  time  by  which  the 
Processor  must  make  a  security's  last 
sale  prices  available  after  the  primary 
market  for  the  security  notifies  the 
processor  that  .*he  information  that 
triggered  the  halt  has  been  adequately 
disseminated. 


Manner  of  ConsoUdation 

The  proposed  amendment  does  not 
change  the  maimer  by  which  the 
Participants  consolidate  last  sale  prices. 

Standards  and  Methods  Ensuring 
Promptness,  Accuracy  and 
Completeness  of  Transaction  Reports 

The  proposed  amendment  does  not 
change  the  standards  and  methods  by 
which  the  CTA  Plan  ensiires, 
promptness,  accuracy  and 
completeness. 

Rules  and  Procedures  Addressed  tp 
Fraudulent  or  Manipulative 
Dissemination 

The  Participants  beUeve  the  ten 
minute  waiting  period  provides 
adequate  opportunity  for  the  dispersion 
of  the  information  that  triggered  the 
halt 

Terms  of  Access  to  Transaction  Reports 

The  Participants  beUeve  the  proposed 
amendmoit  has  no  effect  on  the  CTA 
Plan's  specific  terms  of  access  to 
transacticHi  reports  made  available 
under  the  CTA  Plan. 

Identification  of  Marketplace  of 
Execution 

The  proposed  amendment  has  no 
effect  on  the  provisions  of  the  CTA  Plan 
that  require  displays  to  identify  the 
marketplace  where  each  transaction  was 
executed. 

m.  Solicitation  rfCoaimentB 

The  CTA  in  its  filing  requested 
immediate  effectiveness  (subject  to  the 
implementation  period  described  above) 
of  this  amendment  pursuant  to  Rule 
llAa3-2(c)(3)(ii)  under  the  Act.  That 
rule  provides  that  amendments 
concerned  solely  with  the 
administration  of  the  plan  may  be  put 
into  effiect  upon  filing  if  so  designated 
by  the  Participants.  'The  Commission 
does  not  beUeve  that  this  filing  is 
concerned  solely  with  the 
administration  of  the  Plan.  Rather  the 
proposed  amendment  would  have  an 
effiect  upon  trading  practices  within  the 
National  Market  System.  Moreover,  the 
Commission  today  has  also  pubUshed 
for  comment  a  rule  proposal  by  the 
AMEX  that  relates  to  the  appUcabiUty  of 
the  proposed  CTA  amendment  to 
Network  B  eUgible  securities.^ 
Consequently,  the  Commission  has 
decided  to  pubUsh  this  proposed 
amendment  in  accordance  with  Rule 
llAa3-2(cMl). 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


»U. 


IMI 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CTA.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  17, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
fonatfaan  G.  Katz, 
Secretary. 
|FR  Doc.  97-7784  Filed  3-26-97;  8:45  am) 
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QoMman  Sachs  &  Co.;  Noticeof 
Application 

March  21. 1997. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPLICANT:  Goldman  Sachs  &  Co. 
("Goldman  Sachs"). 

RELEVANT  ACT  SECTKMS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  12(d)  (1)  and 
14(a)  of  the  Act,  and  under  section  17(b) 
of  the  Act  for  an  exemption  hom  section 
17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Goldman 
Sachs  requests  an  order  with  respect  to 
the  Automatic  Common  Exchange 
Security  Trusts  and  futtire  trusts  that  are 
substantially  similar  and  for  which 
Goldman  Sachs  will  serve  as  a  principal 
underwriter  (the  'Trusts")  that  would 
(a)  (wrmit  other  registered  investment 
companies  to  own  a  greater  percentage 
of  the  total  outstanding  voting  stock  (the 
"Secujities")  of  any  Trust  thuj  that 
permitted  by  section  12(d)(1),  (b) 
exempt  the  Trusts  from  the  initial  net 


*  17  cn.  2O0.3O-3UX27]  (isee). 


worth  requirements  of  section  14(a),  and 
(c)  permit  the  Trusts  to  purchase  U.S. 
government  securities  from  Goldman 
Sachs  at  the  time  of  a  Trust's  initial 
issuance  of  Securities. 
FIUNQ  DATES:  The  appUcation  was  filed 
on  January  7, 1997.  Applicants  have 
agreed  to  file  an  amenchnent  during  the 
notice  period  the  substance  of  which  is 
incorporated  herein. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  15,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549. 
AppUcant,  85  Broadway,  New  Yoik, 
New  York  10004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Senior  Attorney,  at 
(202)  942-0572,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Each  Trust  will  be  a  limited-life, 
grantor  trust  registered  under  the  Act  as 
a  non-diversified,  closed-end 
management  investment  company. 
Goldman  Sachs  will  serve  as  a  principal 
underwriter  (as  defined  in  section 
2(a)(29)  of  the  Act)  of  the  Securities 
issued  to  the  public  by  each  Trust. 

2.  Each  Trust  will,  at  the  time  of  its 
issuance  of  Securities,  (a)  enter  into  one 
or  more  forward  purchase  contracts  (the 
"Contracts")  with  a  counterparty  to 
purchase  a  formulaically-determined 
number  of  a  specified  equity  security  or 
securities  (the  "Shares")  of  one 
specified  issuer,  and  (b)  in  some  cases, 
purchase  certain  U.S.  Treasury 
securities  ('Treasuries"),  which  may 
include  interest-only  or  princifMl-only 
securities  maturing  at  or  prior  to  the 
Trust's  termination.  The  Trusts  will 


purchase  the  Contracts  fit>m 
counterparties  that  are  not  affiUated 
with  either  the  relevant  Trust  or 
applicant.  The  investment  objective  of 
each  Trust  will  be  to  provide  to  each 
holder  of  Seciuities  ("Holder")  (a) 
current  cash  distributions  from  the 
proceeds  of  any  Treasuries,  and  (b) 
limited  participation  in,  or  limited 
exposure  to,  changes  in  the  market 
value  of  the  underlying  Shares. 

3.  In  all  cases,  the  Shares  will  trade 
in  the  secondary  market  and  the  issuer 
of  the  Shares  will  be  a  reporting 
company  under  the  Securities  Exchange 
Act  of  1934.  The  number  of  Shares,  or 
the  value  thereof,  that  will  be  delivered 
to  a  Trust  pursuant  to  the  Contracts  may 
be  fixed  (e.g.,  one  Share  per  Securities 
issued)  or  may  be  determined  pursuant 
to  a  formula:  the  product  of  which  will 
vary  with  the  price  of  the  Shares.  A 
formula  generally  will  result  in  each 
Securities  Holder  receiving  fewer  Shares 
as  the  market  value  of  such  Shares 
increases,  and  more  Shares  as  their 
market  value  decreases.  >  At  the 
termination  of  each  Trust,  each  Holder 
will  receive  the  number  of  Shares  per 
Securities,  or  the  value  thereof,  as 
determined  by  the  terms  of  the 
Contracts,  that  is  equal  to  the  Holder's 
pro  rata  interest  in  the  Shares  or  amount 
received  by  the  Trust  under  the 
Contracts. 

4.  Securities  issued  by  the  Trusts  will 
be  listed  on  a  national  securities 
exchange  or  traded  on  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  System.  Thus  the 
Securities  will  be  "national  market 
system"  securities  subject  to  public 
price  quotation  and  trade  reptorting 
requirements.  After  the  Securities  are 
issued,  the  trading  price  of  the 
Securities  is  expected  to  vary  from  time 
to  time  based  primarily  upon  the  price 
of  the  underlying  Shares,  interest  rates, 
and  other  factors  affecting  conditions 
and  prices  in  the  debt  and  equity 
markets.  Goldman  Sachs  currenUy 
intends,  but  will  not  be  obUgated.  to 
make  a  market  in  the  Securities  of  each 
Trust. 

5.  Each  Trust  will  be  internally 
managed  by  three  trustees  and  will  not 
have  any  separate  investment  adviser. 


<  A  fonnula  i*  likely  to  limit  the  Holder'* 
participation  in  any  appreciation  of  the  underlying 
Shares,  and  it  may.  in  lofne  caaes.  limit  the  Holder'* 
exposure  to  any  depreciation  in  the  underlying 
Shares.  It  is  anticipated  that  the  Holdars  will 
receive  a  yield  greater  than  the  ordinary  dividend 
yield  on  the  Shares  at  the  lime  of  the  issuance  of 
the  Securities,  which  is  inteixled  to  compensate 
Holders  for  the  limit  on  the  Holders'  participation 
in  any  appreciation  of  the  underlying  Share*.  In 
some  cases,  there  may  be  an  upper  limit  on  the 
value  of  the  Shares  that  a  Holdar  will  ultimately 
receive. 


The  trustees  will  have  limited  or  no 
power  to  vary  the  investments  held  by 
each  Trust.  "The  day-to-day 
administration  of  each  Trust  will  be 
carried  out  by  Goldman  Sachs.  A  bank 
qualified  to  serve  as  a  trustee  imder  the 
Trust  Indenture  Act  of  1939.  as 
amended,  will  act  as  custodian  for  each 
Trust's  assets  and  as  paying  agent, 
registrar,  and  transfer  agent  with  respect 
to  the  Securities  of  each  Trust.  Such 
bank  will  have  no  other  affiliation  with, 
and  will  not  be  engaged  in  any  other 
transaction  with,  any  Trust. 

6.  The  Trusts  will  be  structured  so 
that  the  trustees  are  not  authorized  to 
sell  the  Contracts  or  Treasuries  under 
any  circumstances.  The  Trusts  will  hold 
such  Contracts  until  maturity,  at  which 
time  they  will  be  settled  according  to 
their  terms. 

7.  The  trustees  of  each  Trust  will  be 
selected  initially  by  Goldman  Sachs, 
together  with  any  other  initial  Holders, 
or  by  the  grantors  of  such  Trust.  The 
Holders  of  each  Trust  will  have  the 
right,  upon  the  declaration  in  writing  or 
vote  of  more  than  two-thirds  of  the 
outstanding  Securities  of  the  Trust,  to 
remove  a  trustee.  Holders  will  be 
entitied  to  a  full  vote  for  each  Securities 
held  on  all  matters  to  be  voted  on  by 
Holders  and  will  not  be  able  to 
cumulate  their  votes  in  the  election  of 
trustees.  The  investment  objectives  and 
policies  of  each  Trust  may  be  changed 
only  with  the  approval  of  a  "majority  of 
the  Trust's  outstanding  Securities"  ^  or 
any  greater  number  required  by  the 
Trust's  constituent  documents.  Unless 
Holders  so  request,  it  is  not  expected 
that  the  Trusts  will  hold  any  meetings 
of  Holders,  or  that  Holders  will  ever 
vote. 

8.  The  Trusts  will  not  be  entitled  to 
any  rights  with  respect  to  the  Shares 
imtil  any  Contracts  requiring  delivery  of 
the  Shares  to  the  Trust  are  settied.  at 
which  time  the  Shares  will  be  promptly 
distributed  to  Holders.  The  Holders, 
therefore,  will  not  be  entitled  to  any 
rights  with  respect  to  the  Shares 
(including  voting  rights  or  the  right  to 
receive  any  dividends  or  other 
distributions  in  respect  thereof)  imtil 
receipt  by  them  of  Xhe  Shares  at  the  time 
the  Trust  is  liquidated. 

9.  Each  Trust  will  be  structured  so 
that  its  organizational  and  ongoing 
expenses  will  not  be  borne  by  the 
Holders,  but  rather,  directly  or 
indirectly,  by  the  counterparties,  or 
another  third  party  (which  could 


»  A  "mafority  of  the  Trust's  outstanding 
Securitie*"  means  the  lesser  of  (a)  67%  of  the 
Securities  represented  at  a  meeting  at  which  more 
than  50%  of  the  outstanding  Securities  are 
represented,  and  (b)  more  than  50%  of  the 
outstanding  Securities. 


include  Goldman  Sachs),  as  will  be 
described  in  the  prospectus  for  the 
relevant  Trust.  At  the  time  of  the 
original  issuance  of  the  Securities  of  any 
Trust,  there  will  be  paid  to  each  of  the 
administrator,  the  custodian,  and  the 
paying  agent,  and  to  each  trustee,  a  one- 
time amount  in  respect  of  such  agent's 
fee  over  its  term.  Any  expenses  of  the 
Trust  in  excess  of  this  anticipated 
amount  will  be  paid  as  incurred  by  a 
party  other  than  the  Trust  itself  (which 
party  may  be  Goldman  Sachs). 

Applicant's  Legal  Analysis 

A.  Sections  12(d)(1)  and  14(a) 

1.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  persons  or 
transactions  if.  and  to  the  extent  that, 
such  exemption  is  necessary  or 
appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

2.  Section  12(d)(1)(A)  of  the  Act 
prohibits  any  registered  investment 
company  from  owning  more  than  3%  of 
the  total  outstanding  voting  stock  of  any 
other  investment  company.  Section 
12(d)(1)(C)  of  the  Act  similarly  prohibits 
any  investment  company  and  other 
investment  companies  having  the  same 
investment  adviser  from  owning  more 
than  10%  of  the  total  outstanding  voting 
stock  of  any  other  closed-end 
investment  company. 

3.  Applicant  befieves,  in  order  for  the 
Trusts  to  be  marketed  most  successfully, 
and  to  be  traded  at  a  price  that  most 
accurately  reflects  their  asset  value,  that 
it  is  necessary  for  the  Securities  of  each 
Trust  to  be  offered  to  large  investment 
companies  and  investment  company 
complexes.  Applicant  states  that  large 
investment  companies  and  investment 
company  complexes  seek  to  spread 
fixed  costs  of  analyzing  specific 
investment  opportunities  by  making 
sizable  investments  in  those 
opportunities  that  prove  attractive. 
Conversely,  it  may  not  be  economically 
rational  for  such  investors,  or  their 
advisers,  to  take  the  time  to  review  an 
investment  importunity  if  the  amount 
that  they  would  ultimately  be  permitted 
to  purchase  is  immaterial  in  light  of  the 
total  assets  of  the  investment  company 
or  investment  company  complex 
Therefore.  appUcant  argues  that,  in 
order  for  the  Trusts  to  be  economically 
attractive  to  large  investment  companies 
and  investment  company  complexes, 
such  investors  must  be  able  to  acquire 
Securities  in  each  Trust  in  excess  of  the 
limitations  imposed  by  section  12(d)(1). 
AppUcant  requests  that  the  SEC  issue  an 


order  imder  section  6(c)  exempting  the 
Trusts  from  such  limitations. 

4.  Section  12(d)(1)  is  intended  to 
mitigate  or  eliminate  actual  or  potential 
abuses  which  might  arise  when  one 
investment  company  acquires  shares  of 
another  investment  company.  These 
abuses  include  the  "pyramiding"  of 
control  over  portfolio  fimds  by  fund- 
holding  companies  and  the  layering  of 
costs  to  investors. 

5.  The  pyramiding  concerns  fall  into 
two  categories.  One  arises  from  the 
potential  for  undue  influence  resulting 
from  the  pyramiding  of  voting  control  of 
the  acquired  investment  company. 
AppUcant  beUeves  that  this  concern 
generally  does  not  arise  in  the  case  of 
the  Trusts  because  neither  the  trustees 
nor  the  Holders  will  have  the  power  to 
vary  the  investments  held  by  each  Trust 
or  to  acquire  or  disfKise  of  the  assets  of 
the  Trusts.  To  the  extent  that  Holders 
can  change  the  composition  of  the  board 
of  trustees  or  the  fundamental  poUdes 
of  each  Trust  by  vote.  appUcant  argues 
that  any  concerns  regarding  imdue 
influence  will  be  eliminated  by 
including  a  provision  in  the  charter 
documents  for  the  Trusts  that  will 
require  that  any  investment  companies 
owning  voting  stock  of  any  Trust  in 
excess  of  the  limits  imposed  by  sections 
12(d)(1)(A)  and  12(d)(1)(C)  wiU  vote 
their  Securities  in  proportion  to  the 
votes  of  all  other  Holders. 

6.  The  second  concern  with  respect  to 
pyramiding  is  that  an  acquiring 
investment  company  might  be  able  to 
influence  unduly  the  persons  operating 
the  acquired  investment  fimd.  This 
undue  influence  could  arise  through  a 
threat  to  redeem  assets  invested  in  the 
underlying  fund  at  a  time,  or  in  a 
manner,  which  is  disadvantageous  to 
that  fund,  or  to  threaten  to  vote  shares 
in  that  fund  in  a  manner  inconsistent 
with  the  best  interests  of  that  fund  and 
its  shareholders.  Applicant  believes  that 
this  concern  does  not  arise  in  the  case 
of  the  Trusts  because  the  Securities  will 
not  be  redeemable  and  because  the 
trustees'  management  control  will  be  so 
Umited. 

7.  The  second  major  objective  of 
section  12(d)(1)  is  to  avoid  imposing  on 
investors  the  excessive  costs  and  fees 
that  may  result  from  multiple  layers  of 
investments.  Excessive  costs  can  result 
frt>m  investors  paying  double  sales 
charges  when  purchasing  shares  of  a 
fund  which,  in  turn,  invests  in  other 
fimds,  or  from  duplicative  expenses 
arising  from  the  operation  of  two  funds 
in  place  of  one.  AppUcant  beUeves  that 
neither  of  these  concerns  arises  in  the 
case  of  the  Trusts  because  of  the  limited 
on-going  fees  and  expenses  incurred  by 
the  Trusts  and  the  fact  that  generaUy 
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such  fees  and  expenses  will  be  bonie, 
directly  or  indirectly,  by  Goldman  Sachs 
or  another  third  party,  not  by  the 
Holders.  In  addition,  the  Holders  will 
not.  as  a  practical  matter,  bear  the 
organization  expenses  (including 
underwriting  expenses)  of  the  Trusts. 
Applicant  asserts  that  such  organization 
expenses  efiiectively  will  be  borne  by  the 
counterparties  in  the  form  of  a  discount 
in  the  price  paid  to  them  for  the 
Contracts,  or  will  be  borne  directly  by 
Goldman  Sachs,  the  counterparties,  or 
other  third  parties.  Thus,  a  Holder  will 
not  pay  duplicative  charges  to  purchase 
its  investment  in  any  Trust.  Finally, 
there  wrill  be  no  duplication  of  advisory 
fees  because  the  Trusts  will  be 
internally  managed  by  their  trustees. 

8.  Applicant  believes  that  the 
investment  product  offered  by  the 
Trusts  serves  a  valid  business  purpose. 
The  Trusts,  unlike  most  registered 
investment  companies,  are  not  marketed 
to  provide  investors  with  either 
professional  investment  asset 
management  or  the  benefits  of 
investment  in  a  diversified  pool  of 
assets.  Rather,  applicant  asserts  that  the 
Securities  are  intended  to  provide 
Holders  with  a  security  having  unique 
payment  and  risk  characteristics, 
including  an  anticipated  higher  yield 
than  the  ordinary  dividend  yield  on  the 
Shares  at  the  time  of  the  issuance  of  the 
Seciuities. 

9.  Applicant  believes  that  the 
purposes  and  policies  of  section  12(d)(1) 
are  not  impUcated  by  the  Trusts  and 
that  the  requested  exemption  from 
section  12(d)  (1)  is  appropriate  in  the 
pubUc  interest  and  consistent  with  the 
protecti(Hi  of  investors  and  the  purposes 
mirly  intended  by  the  policies  of  the 
Act. 

10.  Section  14(a)  of  the  Act  requires, 
in  pertinent  part,  that  an  investment 
company  have  a  net  worth  of  at  least 
$100,000  before  making  any  public 
offering  of  its  shares.  The  purpose  of 
section  14(a)  is  to  ensure  that 
investment  companies  are  adequately 
capitahzed  pricH-  to  or  simultaneously 
with  the  sale  of  their  securities  to  the 
public.  Rule  14a-3  exempts  from 
•action  14(a)  unit  investment  trusts  that 
meet  certain  conditions  in  recognition 
of  the  fact  that,  once  the  units  are  sold, 
a  unit  investment  trust  requires  much 
less  commitment  on  the  part  of  the 
sponsor  than  does  a  management 
investment  company. 

11.  Applicant  argues  that,  while  the 
Trusts  are  classified  as  management 
companiea,  they  have  the  characteristics 
of  unit  investraent  trusts  that  are 
relevant  to  the  rule  14a-3  exemptian. 
Rule  14a-3  provides  that  a  unit 
invastmeat  tiust  investing  in  ehgibla 


trust  securities  shall  be  exempt  from  the 
net  worth  requirement,  provided  that 
the  trust  holds  at  least  $100,000  of 
eligible  trust  seciuities  at  the 
commencement  of  a  public  offering, 
bivestors  in  the  Trusts,  like  investors  in 
a  traditional  unit  investment  tnist.  will 
not  be  purchasing  interests  in  a 
managed  pool  of  secuirities,  but  rather  in 
a  fixed  and  disclosed  portfolio  that  is 
held  until  maturity.  Applicant  believes 
that  the  make-up  of  each  Trust's  assets, 
therefore,  will  be  "locked-in"  for  the  life 
of  the  portfolio,  and  there  is  no  need  for 
an  ongoing  commitment  on  the  part  of 
the  underwriter. 

12.  AppUcant  states  that,  in  order  to 
ensiu«  that  each  Trust  will  become  a 
going  concern,  the  Securities  of  each 
Trust  will  be  publicly  offered  in  a  firm 
commitment  underwriting,  registered 
imder  the  Securities  Act  of  1933,  and 
resulting  in  net  proceeds  to  eech  Trust 
of  at  least  $10,000,000.  Prior  to  the 
issuance  and  dehvery  of  the  Securities 
of  each  Trust  to  the  underwriters,  the 
underwriters  will  enter  into  an 
underwriting  agreement  pursuant  to 
which  they  will  agree  to  purchase  the 
Securities  subject  to  customary 
conditions  to  closing.  The  underwriters 
will  not  be  entitled  to  purchase  less 
than  all  of  the  securities  of  each  Trust. 
Accordingly,  applicant  states  that  either 
the  offering  will  not  be  completed  at  all 
or  each  Trust  will  have  a  net  worth 
substantially  in  excess  of  $100,000  on 
the  date  of  the  issuance  of  the 
Securities.  AppUcant  also  does  not 
anticipate  that  the  net  worth  of  the 
Trusts  will  fell  below  $100,000  before 
they  are  terminated. 

13.  AppUcant  requests  that  the  SEC 
issue  an  order  under  section  6(c) 
exempting  the  Trusts  from  any 
requirements  of  section  14(a).  AppUcant 
believes  that  such  exemption  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  poUdes  and 
provisions  of  the  Act. 

B.  Section  17(a) 

1.  Sections  17(a)(1)  and  17(a)(2)  of  the 
Act  generally  prohibit  the  principal 
undarwritar  of  any  investment  company 
from  selling  or  purchasing  any 
securities  to  or  from  that  investment 
company.  The  result  of  these  provisions 
is  to  preclude  the  Trusts  bom 
purchasing  Treasuries  from  Goldman 
Sachs. 

2.  Section  17(b)  of  the  Act  provides 
that  the  SEC  shall  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  estabUshes  that:  (a)  the  terms 
of  the  proposed  transaction  are 
reasonable  aad  fair  and  do  net  invohra 
ovarraaching;  (b)  tha  proposad 


transaction  is  consistent  with  tha 
poUcies  of  the  registered  investment 
company  involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  AppUcant 
requests  an  exemption  from  sections 
17(a)(1)  and  17(a)(2)  to  permit  the  Trusts 
to  purchase  Treasuries  from  appUcant  at 
the  time  of  the  Trust's  entry  into 
Contracts  and  issuance  of  Seciuities. 

3.  AppUcant  states  that  the  policy 
rationale  underlying  section  17(a)  is  the 
concern  that  an  affiliated  person  of  an 
investment  company,  by  virtue  of  such 
relationship,  could  cause  an  investment 
company  to  purchase  securities  of  poor 
quality  from  the  affiliated  person  or  to 
overpay  for  any  securities.  Applicant 
argues  that  it  is  unlikely  that  Goldman 
Sachs  would  be  able  to  exercise  any 
adverse  influence  over  the  Trusts  with 
respect  to  purchases  of  Treasuries 
because  Treasuries  do  not  vary  in 
quality  and  are  traded  in  one  of  the  most 
liquid  markets  in  the  world.  Treasuries 
are  available  through  both  primary  and 
secondary  dealers,  making  the  Treasury 
market  very  competitive.  In  addition, 
market  prices  on  Treasuries  can  be 
confirmed  on  a  number  of  commercially 
available  information  screens.  Applicant 
argues  that  because  Goldman  Sachs  is 
one  of  a  limited  number  of  primary 
dealers  in  Treasuries,  Goldman  Sachs 
will  be  able  to  offer  the  Trusts  prompt 
execution  of  their  Treasury  purchases  at 
very  competitive  prices. 

4.  Applicant  states  that  it  is  only 
seeking  relief  from  section  17(a)  with 
res{>ect  to  the  initial  purchase  of  the 
Treasiuies  and  not  with  respect  to  an 
on-going  course  of  business. 
Consequently,  investors  will  know 
before  they  purchase  a  Trust's  Securities 
the  Treasuries  that  wiU  be  owned  by  the 
Trust  and  the  amount  of  the  cash 
payments  that  will  be  provided 
periodically  by  the  Treasuries  to  tha 
Trust  and  distributed  to  Holders. 
AppUcant  also  asserts  that  whatever  risk 
there  is  of  overpricing  the  Treasuries 
will  be  borne  by  the  cotmterparties  and 
not  by  the  Holders  because  the  cost  of 
the  Treasuries  will  be  calculated  into 
the  amount  paid  on  the  Contracts. 
Applicant  argues  that,  for  this  reasmi. 
the  counterparties  will  have  a  strong 
incentive  to  monitor  the  price  paid  for 
the  Treasuries,  because  any 
overpayment  could  resuh  in  a  reduction 
in  the  amount  that  they  would  be  paid 
on  the  Contracts. 

5.  AppUcant  believes  that  the  terms  of 
the  proposed  transaction  are  reasonable 
and  feir  and  do  not  involve 
overreaching  on  the  part  of  any  person, 
that  the  proposad  transaction  is 
comistent  with  the  poUcy  of  each  of  tha 
Tmsts,  and  that  the  requested 
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exemption  is  appropriate  in  the  puhUc 
interest  and  consistrait  with  the 
protection  of  investors  and  purposes 
fairly  intended  by  the  poUcies  and 
provisions  of  the  Act. 

Applicant's  Conditions 

AppUcant  agrees  that  the  order 
granting  the  requested  reUef  shaU  be 
subject  to  the  following  conditions: 

1.  Any  investment  company  owning 
voting  stock  of  any  Trust  in  excess  of 
the  limits  imposed  by  section  12(d)(1)  of 
the  Act  will  be  required  by  the  Trust's 
charter  docxunent  to  vote  its  Trust 
shares  in  proportion  to  the  vote  of  all 
other  Holders. 

2.  The  trustees  of  each  Trust, 
including  a  majority  of  the  trustees  who 
are  not  interested  persons  of  the  Trust, 
(a)  wiU  adopt  procedures  that  are 
reasonably  designed  to  provide  that  the 
conditions  set  forth  below  have  been 
compUed  with;  (b)  wiU  make  and 
approve  such  changes  as  deemed 
necessary;  and  (c)  wrill  determine  that 
the  transactions  made  pursuant  to  the 
order  were  effected  in  compliance  with 
such  procedures. 

3.  "rhe  Trusts  (a)  will  maintain  and 
preserve  in  an  easily  accessible  place  a 
written  copy  of  the  procedures  (and  any 
modifications  thereto),  and  (b)  will 
maintain  and  preserve  for  the  longer  of 
(x)  the  Ufe  of  the  Trusts  and  (y)  six  years 
following  the  piuchase  of  any 
Treasuries,  the  first  two  years  in  an 
easily  accessible  place,  a  written  record 
of  all  Treasuries  piuchased,  whether  or 
not  from  appUcant.  setting  forth  a 
description  of  the  Treasuries  purchased, 
the  identify  of  the  seller,  the  terms  of 
the  purchase,  and  the  information  or 
materials  upon  which  the 
determinations  described  below  were 
made. 

4.  The  Treasuries  to  be  purchased  by 
each  Trust  will  be  sufficient  to  provide 
payments  to  Seciirities  Holders  that  are 
consistent  with  the  investment 
objectives  and  poUcies  of  the  Trust  as 
recited  in  the  Trust's  registration 
statement  and  wiU  be  consistent  with 
the  interests  of  the  Trust  and  the 
Holders  of  its  Securities. 

5.  The  terms  of  the  transactions  will 
be  reasonable  and  fair  to  the  Holders  of 
the  Securities  issued  by  each  Trust  and 
will  not  involve  overreaching  of  the 
Trust  or  the  Holders  of  Securities  threrof 
on  the  part  of  any  person  concerned. 

6.  The  fee,  spread,  or  other 
remuneration  to  be  received  by 
Goldman  Sachs  will  be  reasonable  and 
feir  compared  to  the  fee,  spread,  or  other 
remuneration  received  by  dealers  in 
connectirai  with  comparable 
transactions  at  such  time,  and  will 


comply  with  section  17(e)(2)(C)  of  the 
Act. 

7.  Before  any  Treasiuies  are 
purchased  by  the  Trust,  the  Trust  must 
obtain  such  available  market 
information  as  it  deems  necessary  to 
determine  that  the  price  to  be  paid  for, 
and  the  terms  of,  the  transaction  is  at 
least  as  fevorable  as  that  available  from 
other  soiuces.  This  shaU  include  the 
Trust  obtaining  and  documenting  the 
competitive  indications  with  respect  to 
the  specific  proposed  transaction  from 
two  other  independent  government 
securities  dealers.  Cmnpetitive 
quotaticm  information  must  include 
price  and  settlement  terms.  These 
dealers  must  be  those  who,  in  the 
experience  of  the  Trust's  trustees,  have 
demonstrated  the  consistent  abiUty  to 
provide  professional  execution  of 
Treasury  transactions  at  competitive 
mari»t  prices.  They  also  must  be  those 
who  are  in  a  position  to  quote  fevorable 
prices. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doa  97-7785  Filed  3-26-97;  8:45  am) 
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Insured  Tax-Exempt  Lease  Trust 
Series  1 ;  Notice  of  Application 

March  21. 1997. 

AGENCY:  Securities  and  Exchange 

Conunission  ("SEC"). 

action:  Notice  of  AppUcation  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Insured  Tax-Exempt  Lease 
Trust  Soles  1. 

RELEVANT  ACT  SECTION:  Section  8(0- 
SUMMARY  OF  APPUCATKM:  AppUcant 
request  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
nUNQ  DATES:  The  appUcation  was  filed 
on  November  19, 1996,  and  amended  on 
February  24, 1997. 

HEARSM  OR  NOTFICATION  OF  HEARSM:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  me  SBC  by  5:30  pjn.  on 
April  15, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcant.  in  the  form  of  an  affidavit  or. 


for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiue 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
AppUcant.  One  North  Jefferson,  St. 
Louis,  Missouri  63103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  TiUis,  Paralegal  SpeciaUst,  at 
(202)  942-0584  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLBIENTARY  INFORMATION:  The 
foUowing  is  a  summary  of  the 
appUcation.  The  complete  appUcation 
may  be  obtained  fat  a  fee  &t>m  the  SEC's 
PubUc  Reference  Branch. 

Applicant's  Representations 

1.  AppUcant  is  a  registered  unit 
investment  trust  under  the  Act.  On  June 
1, 1983,  appUcant  filed  a  notification  of 
registration  on  Form  N-8A  under  the 
Act  and  filed  a  registration  statement  on 
Form  S-6  under  the  Securities  Act  of 
1933.  Its  sponsor  was  A.G.  Edwards  & 
Sons,  Inc. 

2.  AppUcant's  registration  statement 
was  never  declared  effective,  and  its 
legal  existence  was  never  created  under 
the  laws  of  any  State.  Accordingly, 
appUcant  has  not  sold  any  securities  of 
which  it  is  the  issuer.  Nor  does 
appUcant  have  any  securityholders, 
debts,  UabiUties  or  assets.  AppUcant  is 
not  a  party  to  any  Utigation  or 
administrative  proceeding. 

3.  AppUcant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  to  wind  up  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc  97-7786  Filed  3-26-47;  8:45  am) 
MLUNQ  COK  stie-at-M 
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nungs  Under  ttw  PubUc  Utility  Holdbig 
Company  Act  of  1936,  ss  Amended 
r'AcT') 

March  21. 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  appUcation(8) 
and/or  declaration(8)  for  complete 
statements  of  the  proposed 
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traii8action(»)  summarized  below.  The 
applicatioD(s)  and/ or  declaration(s)  and 
any  amandments  thereto  is/are  available 
for  pubbc  inspection  through  the 
Commiasioo's  Office  of  Public 
Reisrence. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applicationis)  and/ or  declaratiQn(s) 
abould  submit  their  views  in  writing  by 
April  14. 1997.  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  and  serve  a 
copy  on  the  relevant  appUcant(s)  and/or 
«facWant(s)  at  the  addressees)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
idraitify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
beoame  effective. 

FintEnergy  Corp.  (70-M89) 

FirstEnergy  Corp.,  76  South  Main 
Street.  Akron,  Ohio  44308.  an  Ohio 
corporation  ("FirstEnergy"),  has  filed  an 
appUcation  under  sections  9(a)(2)  and 
10  of  the  Act. 

FirstEnergy  proposes  to  acquire, 
directly  or  indirectly,  all  of  the  issued 
and  outstanding  voting  securities  (the 
"Common  Stock")  of  Ohio  Edison 
Company  ("Ohio  Edison"),  The 
Qeveland  Electric  Qliuninating 
Company  ("Cleveland  Electric"),  The 
Toledo  Edison  Company  ("Toledo 
Edison")  and  Pennsylvania  Power 
Company  ("Penn  Power"),  as  well  as 
20.5%  of  the  Common  Stock  of  Ohio 
Valley  Electric  Corporation  ("OVEC") 
which,  in  turn,  owns  all  of  the  Common 
Stock  of  Indiana-Kentucky  Electric 
Corporation  ("DCEC").  Each  of  Ohio 
Edison,  Cleveland  Electric,  Toledo 
Edison.  Penn  Power,  OVEC  and  DCEC 
(collectively,  "Utility  Subsidiaries")  are 
"electric  utility  companies"  as  defined 
in  section  2(a)(5)  of  ^e  Act. 

The  proposed  acquisitions  would  be 
accomplished  by  a  merger  of  Centerior 
Energy  Corporation  ("Cmterior")  and 
Ohio  Edison  with  and  into  FirstEnergy. 
Centerior.  an  exempt  public-utility 
holding  company  under  section  3(a)(1) 
of  the  Act  pursuant  to  rule  2  thereunder, 
currently  owns  all  of  the  Cleveland 
Electric  and  Toledo  Edison  Common 
Stock.  Toledo  Edison  owns  16.5%  of 
OVEC  Common  Stock.  Ohio  Edison,  an 
exempt  pubUc-utility  holding  company 
under  section  3(a)(2)  ciurently  owns  all 
of  the  Penn  Powrer  Common  Stock. 


The  service  teiiihay  of  each  Utility 
Subsidiary,  otfaar  than  Penn  Power,  is  in 
Ohio.  Ohio  Edisea  and  Penn  Power 
operate  as  a  single  utility  system 
providing  retail  seavice  to  1.1  millicB 
ciistomcrs  in  central  aad  northeast^n 
Ohio  and  western  PeaBsylvaiiia.  Toledo 
Edison  and  Cleveland  Electric  serve 
over  one  millioB  retail  customers  in 
northeastern  and  northwestern  Ohio. 
The  service  territories  of  Toledo  Edison 
and  Cleveland  Electric  are  not 
contiguous,  being  separated  by  the 
service  territory  of  Ohio  Edison. 

Ohio  Edison  has  seven  wholly  owned 
subsidiaries  besides  Penn  Fovirer  OES 
Capital,  Incorporated;  OES  Fuel. 
faio)rporated:  OES  Finance. 
Incorporated:  OES  Financing  Trust; 
Ohio  Edison  Financing  Trust  U;  OES 
Nuclear.  Incorporated;  and  OES 
Ventures,  Incorporated  ("Ventures"). 
These  subsidiaries  manage  and  financ:e 
nuclear  fuel,  finance  certain  electric 
accounts  receivable  and  provide 
structures  for  investment  in  energy 
related  projects.  Ventures  finances  and 
manages  businesses  opportunities  not 
directly  related  to  the  provision  of 
electric  service. 

Centerior  has  four  direct  wholly 
owned  subsidiaries  other  than 
Cleveland  Electric  and  Toledo  Ediaom 
Centerior  Service  Company,  which 
provides  management,  financial, 
administrative,  engineering  and  legal 
services  to  Cleveland  Electric  and 
Toledo  Edison  at  cost;  Centerior 
Properties  Company,  COO  Company  and 
Market  Responsive  Energy,  Inc. 

The  Agreement  and  Pun  of  Merger, 
dated  as  of  September  13,  1996  (the 
"Merger  Agreement")  between  Ohio 
Edison  and  Centerior,  provide,  among 
other  things,  for  (i)  the  merger  of 
Centerior  with  and  into  FirstEnergy 
Corp.  and  (ii)  the  merger  of  another 
wholly  owned  subsidiary  of  FirstEnergy 
("Ohio  Edison  Acquisition  Corp.")  with 
and  into  Ohio  Edison  pursuant  to  the 
Ohio  Edison  Merger  Agreement 
(collectively,  the  "Merger").  Followdng 
the  Merger,  FirstEnergy  will  be  a 
holding  company  which  will  directly 
hold  all  of  the  Ohio  Edison  Common 
Stock,  Qeveland  Electric  Common 
Stock  and  Toledo  Edison  Common 
Stock.  Penn  Power  will  remain  a  wholly 
owned  subsidiary  of  Ohio  Edison.  Each 
share  of  Centerior  Common  Stock  would 
be  converted  into  .525  shares  of 
FirstEnergy  Common  Stock  and  each 
share  of  Ohio  Edison  Common  Stock 
would  be  converted  into  one  share  of 
FirstEnergy  Conunon  Stock. 

The  boards  of  directors  of  Ohio 
Edison  and  Centerior  have  approved  the 
Merger  Agreement.  Consiunmation  of 
the  proposed  teansactions  is  subject  to 


the  approval  by  shareholders  of  Otuo    - 
Edison  and  Cmterior.  Presuming  this 
Commission  approves  the  acquisitions. 
FirstEnergy  states  it  intends  to  file  for  an 
exemption  under  section  3(aKl)  from  all 
furovisions  of  the  Act,  other  than  section 
9^)(2),  pursuant  to  rule  2  thereunder. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lenathanG.  Kali, 
Secretary. 

IFR  Doc.  97-7787  Filed  3-2ft-97;  8:45  ami 
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of  FHIng  of  Propo— d  Rulo  Cliafi90  by 
Iho  Amorican  Stock  ExchMiQo,  hue 
RwflMnQ  to  ExcftMiQO  PoHcy  on 
Indications,  Opanlngs  and  f^aopanlnfle 

March  21, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-^  thereunder.' 
notice  is  hereby  glVen  that  on  March  4, 
1997,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Toms  of  Substance  of 
the  Fropoeed  Rule  Change 

The  Amex  proposes  to  revise 
Exchange  policy  regarding  indications, 
openings  and  reopenings.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  the  Amex 
and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Chaiige 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of  an 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  place  specified  in  Item  FV  below. 
The  self-regulatory  organization  has  ' 
prepared  simunaries,  set  forth  in 
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Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Amex  specialists  disseminate 
indications  of  interest  to  the 
consolidated  tape  prior  to  the  opening 
or  reopening  of  trading  in  a  previously 
halted  stock  or  in  the  event  of  a  delayed 
opening.  These  indications 
communicate  the  probably  price  range 
where  the  stock  will  open  or  reopen. 

The  Amex's  policy  on  dissemination 
of  tape  indications  currently  requires  a 
minimum  of  15  minutes  to  elapse 
between  the  first  indication  and  the 
opening  or  reopening  of  a  stock.  In 
addition,  when  multiple  indications  are 
used,  a  minimimi  of  10  minutes  must 
elapse  after  the  last  indication  when  it 
does  no  overlap  the  prior  indication, 
and  a  minimum  of  5  minutes  must 
elapse  after  the  last  indication  when  it 
overlaps  the  prior  indication. 

The  Exchange  is  proposing  that  these 
minimum  time  periods  before  opening 
or  reopening  a  stock  be  compressed 
from  15  to  10  minutes  after  (he  first 
indication;  and  to  5  minutes  after  the 
last  indication,  regardless  of  whether  it 
overlaps  the  prior  indication,  provided 
that  a  minimum  of  10  minutes  elapses 
between  the  first  indication  and  the 
opening  or  reopening  of  a  stock.  The 
proposed  rule  shortens  the  time  period 
for  indications  and  strikes  an 
appropriate  l>alance  between  preserving 
the  price  discovery  process  while 
providing  timely  opportimities  for 
investors  to  participate  in  the  market. 

2.  Statutory  Basis^ 

The  proposed  rule  change  is 
consistent  vrith  Section  6(b)(5)  of  the 
Act '  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  perfect  the  mechanism 
of  a  free  and  open  market. 

B.  Self-Regulatory  Organization's 

•  Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  conunents  were  either 
solicited  or  received. 


m.  Date  of  Effsctiveneas  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Actimi 

Within  35  days  of  the  ptiblication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  vrHL: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  prtx»eding8  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  vievra,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W. 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-AMEX-97- 
13  and  should  be  submitted  by  April  17. 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autliority.* 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  97-7782  Filed  3-28-97;  8:45  am] 
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Salf-Regulatory  Organlzattona;  Nottco 
of  niing  and  hnmadiala  EffacttvonM* 
of  Propo— d  Rula  Change  by  the 
Philadaiphta  Stock  Exchange.  Inc. 
Relating  to  Minimum  Exercise  Amount 
for  Customized  Foreign  CurraiKy 
Options 

March  19, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
March  11, 1997,  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  D,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b- 
4  of  the  Act,  proposes  to  amend 
Exchange  Rule  1069(i)  to  revise  the 
Tninimiim  exerdse  amount  for 
customized  foreign  ciurency  options 
from  100  to  50  contracts.  The  text  of  the 
proposed  rule  change  follows  (new  text 
is  italicized,  deleted  text  is  in  brackets): 

Customized  Foreign  Currency  Options 
Rule  1069. 

A  foreign  cturency  option  participant 
("participant")  may  request  and  obtain 
quotes  and  execute  trades  in  any  foreign 
currency  option  contract  listed  on  the 
Exchange  with  a  non-listed  exercise 
price  in  accordance  with  this  rule. 
Participants  may  also  request  and  obtain 
quotes  and  execute  trades  in  foreign 
currency  options  contracts  with 
European-terms  (inverses)  or  as  a  cross- 
rate.  To  the  extent  that  the  provisions  of 
this  rule  are  inconsistent  with  other 
Exchange  rules,  this  rule  takes 
precedence  in  relation  to  customized 
foreign  currency  options. 

(a)-(h)    No  change. 

(i)  Exercise  of  Customized  Options. 
When  exercising  customized  options, 
the  lesser  of  [100]  50  contracts  or  the 
remaining  number  of  contracts  must  be 
exercised  and  the  exercise  limits  in  Rule 
1002  will  apply. 

(iHk)    No  change. 


*lSU.&CS7Si(b). 


*  17  CFR  200.30-3(aXl2). 


M5U.S.C$78a(bXl). 
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n.  Self-Regulatory  Organizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  sf)ecified  in  Item  fV  below. 
The  self-regulatory  organization  has 
prepared  siunmaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  January  3, 1997,  the  Exchange 
received  approval  to  reduce  the 
minimum  transaction  size  for  opening 
and  closing  transactions  in  customized 
foreign  currency  options  from  100 
contracts  to  50  contracts.^  In  an 
oversight,  the  Exchange  unintentionally 
did  not  make  a  conforming  change  to 
the  provision  in  subsection  (i)  of  Rule 
1069.  That  provision  ciurently  states 
that  "when  exercising  customized 
options,  the  lesser  of  100  contracts  or 
the  remaining  number  of  contracts  must 
he  exercised  and  the  exercise  limits  in 
Rule  1002  will  apply."  The  minimuiji 
exercise  amount  should  also  have  been 
reduced  to  50  contracts.  As  the  rule 
currently  is  written,  an  investor  who 
only  purchases  50  contracts  and  holds 
them  until  expiration  could  exercise  all 
50  contracts  pursuant  to  the  "remaining 
number  of  contracts"  clause,  however,  , 
the  Exchange  did  not  intend  to  impose 
a  higher  minimum  exercise  requirement 
than  the  minimum  trading  requirement. 
Accordingly,  pursuant  to  this  filing,  the 
Phlx  proposes  to  reduce  the  minimum 
exercise  amount  to  the  lesser  of  50 
contracts  or  the  remaining  number  of 
contracts  in  the  holder's  position. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act '  in 
general,  and  in  particular,  with  Section 
6(bM5),'*  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices.  EadUtate  transactions 
in  seciuities,  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 


'SeeSecuritief  Exctunge  Act  RaleaM  No.  38113 
Oanoaiy  3. 1997),  62  FR  442  Oanuaiy  9. 1997). 
»15U.&C$78f. 
MSU.S.C$78(bMS). 


open  market  and  a  national  market 
system,  and  protect  investors  and  the 
pubUc  interest  by  imposing  an  exercise 
minimum  which  is  consistent  with  the 
trading  size  minimums  for  the  product. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed -Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  ECTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest:  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  March  11, 1997,  the  date  on 
which  it  was  filed,  and  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days 
prior  to  the  filing  date,  the  rule  change 
proposal  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act  and 
Rule  19b-4(e)(6)  thereunder.^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
prop^s9d  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 


available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-97-08 
and  should  be  submitted  by  April  17, 
1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz, 
Secretory. 
[FR  Doc.  97-7783  Filed  3-2&-97:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Palm  Beach 
International  Airport,  West  Palm 
Beach,  Florida 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  &t)m  a 
PFC  at  Palm  Beach  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  April  28,  1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Dr.. 
Suite  400,  Orlando  Florida  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bruce  V. 
Pelly,  Director  of  Airports  of  the  Palm 
Beach  County  Department  of  Airports  at 
the  following  address:  Palm  Beadi 
International  Airport.  Building  846. 
West  Palm  Beach.  Florida  33406-1491. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Palm  Beach 
County  Department  of  Airports  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 


*  1 7  CFR  24a  19b-4(e)(6). 


•17  CFR  200.3O-3(a)(12). 


IMI 


Mr.  Bart  Vemace.  Airport  Plans  & 
Programs  Manager,  Orlando  Airports 
District  Office,  5950  Hazeltine  National 
Dr.,  Suite  400,  Orlando,  Florida  32822, 
407-812-6331.  The  appUcation  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPI^iENTARY  MFORMATKM:  The  FAA 
proposes  to  rxile  and  invites  pubUc 
comment  on  the  appUcation  to  use  the 
revenue  &t>m  a  PFC  at  Palm  Beach 
International  Airport  imder  the 
provisions  of  the  Aviation  Safisty  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Oinnibus  Budget 
ReconciUation  Act  of  1990)  (PubUc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  March  20, 1997,  the  FAA 
determined  that  the  appUcation  to  use 
the  revenue  &t)m  a  PFC  submitted  by 
Palm  Beach  County  Department  of 
Aviation  was  substantiaUy  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  wiU 
approve  or  disapprove  the  appUcation. 
in  whole  or  in  part,  no  later  than  July 
8, 1997. 

The  following  is  a  brief  overview  of 
PFC  AppUcation  No.  97-03-U-OO-PBI. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1. 
1997. 

Proposed  charge  expiration  date:  May 
1,1999. 

Total  estimated  PFC  revenue: 
$13,605,792. 

Brief  description  of  proposed 
projectls}:  97A  Land  Acquisition 
(Noise);  97B  Direct  Connect  to  1-95;  98C 
Land  Acquisition  (Noise);  99D  Land 
Acquisition  (Noise);  99E  Part  150  Study. 

Class  or  classes  of  air  carriers  which 
the  puhUc  agency  has  requested  not  be 
required  to  coUect  PFCs:  Air  Taxi  and 
Commercial  Operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
appUcation  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MF0RMATM3N  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  appUcation.  notice 
and  other  documents  germane  to  the 
appUcation  in  person  at  the  Palm  Beach 
County  Department  of  Airports. 

Issued  in  Orlando.  Florida  on  March  20, 
1997. 

CharlM  E.  Blair, 

Manager,  Orlando  Airpmts  District  Office, 
Southern  Region. 

rPR  Doc  97-7824  Filed  3-26-47;  8:45  am] 
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Federal  Highway  Administration 

[FHWA  Docket  No.  MC-07-13) 

Davetopmant  of  a  DIrsctory  of  Onerors 
of  Truck  and  Bus  Brake  Mechanic 
Training  Courses  and  Materials 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTKM:  Notice;  request  for  information. 

SUMMARY:  The  FHWA  is  requesting 
information  from  companies  and 
organizations  that  offer,  to  the  motor 
carrier  industry,  training  coiuses  and 
training  material  concerning  the 
maintenance  of  heavy  truck  and  bus 
brake  systems.  The  information  %viU  be 
used  to  develop  a  brake  training 
resources  directory  to  assist  motor 
carriers  in  identifying  companies  or 
organizations  that  provide  personal 
training  and/or  training  materials  that 
could  be  useful  in  helping  motor 
carriers  improve  their  br^te 
maintenance  programs.  The  directory 
wiU  not  serve  as  an  endorsement  or 
approval  by  the  FHWA  of  the 
companies  and  organizatians  Usted 
therein.  The  directory  would  he 
intended  only  to  provide  motor  carriers 
with  a  detailed  Usting  of  aU  known 
offerors  of  brake  training  information, 
and  brief  descriptions  of  the  courses  or 
products  and  services  that  are  available. 
This  action  is  being  taken  to  help  motor 
carriers  reduce  the  incidence  of  brake- 
related  violations  of  the  Federal  Motor 
Carrier  Safety  Regulations,  therriiy 
improving  safety  on  the  Nation's 
hi^ways. 

DATES:  Written  comments  must  be 
received  on  or  before  May  27. 1997. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
97-13,  room  4232,  HCC-10,  Office  of 
the  Chief  Coimsel.  Federal  Highway 
Administration.  400  Seventh  Street, 
SW..  Washington.  D.C  20590.  All 
comments  received  wiU  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  e.t.,  Monday 
through  Friday,  except  Federal  hoUdays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Larry  W.  Minor.  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
4009;  or  Mr.  Charles  E.  Medalen.  Office 
of  Chief  Counsel,  (202)  366-1354. 
Federal  Highway  Administration,  400 
Seventh  Street.  SW.,  Washington.  D.C 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t,  Monday  through 
Friday,  except  Federal  hoUdays. 


SUPPLEMENTARY  SiFORMATION: 
Background 

Tlie  Conference  Committee  report  on 
the  1993  Department  of  Transportation 
Appropriations  Act  (Pub.  L.  102-388, 
October  6. 1992)  directed  the  FHWA  to 
foUow  the  instructions  of  the  House 
report  in  obUgating  certain  research 
fimds.  including  funding  research  on 
means  to  improve  the  training  of  heavy 
truck  brake  mechanics.  H.R  Conf.  Rep. 
No.  102-924.  at  35  (1992).  The  House 
report  on  the  appropriations  biU  stated 
that  "the  Committee  beUeves  the 
Federal  Highway  Administration  should 
use  the  expertise  available  at  the 
Trucking  Resetuch  Institute  for  safety 
and  resaarch  activities  related  to 
commercial  motor  vehicles."  H.R  Rep. 
No.  102-639,  at  85-86  (1992).  The 
House  report  specificaUy  recommended 
that  the  FHWA  enter  into  a  contract  or 
cooperative  agreement  with  the 
Trucking  Research  Institute  (TRI)  to 
study  methods  of  improving  the  training 
of  heevy  truck  brake  mechanics.  The 
TRI  is  a  non-profit  organization  created 
by  the  American  Trucking  Associations 
Foundation,  Inc. 

The  FHWA  entered  into  a  multi-task 
contract  with  the  TRI  covering  several 
reseeich  subjects  including  brake 
mechanic  training.  The  brake  mechanic 
training  portion  of  the  research  program 
was  structured  in  two  phases.  Phase  1 
covered  problem  identification,  a  review 
of  data  available  from  the  FHWA's 
Motor  Carrier  Management  Information 
Sjrstem  (MCMIS).  carrier  surveys,  and 
discussion  with  industry  experts.  Phase 
2  is  being  used  for  foUow-up  activities 
to  resolve  problems  identified  in  Phase 
1. 

Recommendations  Presented  in  the 
Phase  I  Report 

llie  TRI  submitted  its  final  report  on 
Phase  1  ("Commercial  Vehicle  Brake 
Violations  in  Roadside  Inspections")  to 
the  FHWA  on  June  2,  1995.  A  copy  of 
the  report  for  Phase  I  has  been  placed 
in  the  docket.  The  final  report  included 
the  foUowing  recommendations  to  the 
FHWA  and  the  motor  carrier  industry: 

1.  Motor  carriers  must  accept  the 
ultimate  responsibiUty  for  the 
maintenance  of  their  vehicles. 

2.  A  v^cle  demonstration  program, 
incorporating  the  best  ciurent 
technology  to  provide  a  nearly 
maintenance-free  brake  system,  should 
be  developed  to  encourage  the  industry 
to  produce  and  accept  automatic  slack 
adjusters,  Icmg-stroke  chambers,  and 
low-deflection  components. 

3.  Brake  suppUers  and/or  vehicle 
OEMs  should  develop  and  mariiet  a 
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system  to  alert  drivers  to  brake  defects 
(e.g.,  brake  adjustment). 

4.  Mechanic  and  driver  training 
should  not  be  seen  as  a  stand-alone 
solution  to  the  brake  violation  problem. 

5.  Government  and  industry  efforts  to 
improve  motor  carrier  management 
commitment  to  brake  maintenance 
should  take  a  targeted,  rather  than  a 
general  approach.  The  program  should 
start  with  contacting  high  violation-rate 
carriers,  informing  them  of  their 
problems,  and  offering  them  help  from 
both  industry  and  government. 

6.  The  vehicle  identification  number 
(VIN)  should  be  recorded  on  each 
vehicle  inspection  report. 

7.  A  simple,  standardized  tool  should 
be  developHsd  for  use  by  carriers  and 
enforcement  inspectors  to  measure 
pushrod  travel. 

Development  of  Publications 
Concerning  Brake  Maintenance 

As  part  of  the  effort  to  follow  up  on 
the  recommendations  presented  in  the 
Phase  1  report,  the  FHWA  and  the  TRI 
Mdll  work  together  in  the  development 
of  publications  to  help  increase  industry 
awareness  of  the  importance  of  proper 
brake  maintenance  and  to  inform 
carriers  of  the  availability  of  technical 
information  to  improve  their  brake 
maintenance  programs.  The  FHWA 
beUeves  this  work  is  necessary  because 
the  Phase  1  report  indicated  that  brake 
suppUers  and  OEMs  have  developed  a 
variety  of  training  materials  but  that 
most  motor  carriers  are  not  aware  this 
material  is  available  to  them. 

Infomution  Requested 

The  FHWA  and  The  Maintenance 
Council  (TMC)  of  the  American 
Trucking  Associations  are  developing  a 
brake  training  resources  directory.  This 
industry-wide  directory  will  list 
information  on  brake  training  materials, 
classes,  short  coiuses.  computer-based 
training,  video  training  and  any  other 
types  of  brake  training  that  are  being 
offered  to  the  motor  carrier  industry. 
The  directory  will  be  organized  into  two 
groups:  personal  instructioa,  and 
products/services.  The  directory  is 
intended  for  distribution  to  all 
interested  motor  carriers  with  a  special 
emphasis  on  motor  carriers  that  appear 
to  have  unusually  high  brake-related 
violation  rates  during  roadside 
inspections.  The  information  will  be 
published  as  a  pamphlet  with  copies 
provided  free  of  charge  by  the  FHWA. 
The  FHWA  requests  that  interested 
parties  submit  detailed  information  on 
the  types  of  training/training  material 
that  they  ofier  to  motor  carrier  industry. 


Personal  Training 

The  following  information  is 
requested: 

1.  Training  format(s)  (classroom, 
home-study,  hands-on,  computer-based, 
etc.); 

2.  Training  availabiUty  (at  the 
customer's  request,  mail  order,  call  for 
current  schedule); 

3.  Training  cost  (current  price  Hst. 
fee/tuition  available  upon  request,  or  no 
charge); 

4.  Type  of  training  organization 
(Federal,  State  or  local  government 
agency  or  department;  college/ 
university,  vocational/trade  school; 
association;  business/corporation); 

5.  Length  of  course;  and 

6.  Training  location(s). 

Products/Services 

The  following  information  is 
requested: 

1.  Product  format(s)  (video,  slides, 
printed  material,  audio  tapes,  computer- 
based,  computer  compact  disc  (CD- 
ROM)); 

2.  Product/services  cost  (current  price 
Ust,  fees  available  upon  request,  or  no 
charge);  and 

3.  Type  of  organization  offering  the 
products/services  (Federal.  State  or 
local  government  agency  or  department; 
college/university,  vocational/trade 
school;  association;  business/ 
corporation). 

Deadline  for  Submission  of  Information 

All  information  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  in  the  caption 
"DATES"  will  be  considered  and  will 
be  available  for  examination  in  the 
docket  room  at  the  above  address. 
Information  received  after  the  comment 
closing  date  will  be  filed  in  the  docket 
and  will  be  considered  to  the  extent 
practicable.  The  FHWA,  however,  may 
publish  the  directory  at  any  time  after 
the  close  of  the  conunent  period.  The 
FHWA  will  publish  a  notice  of 
availabihty  in  the  Federal  Register 
when  the  directory  is  completed. 

(  49  U.S.C  31133;  49  CFR  1.48) 

Issued  on:  March  19. 1997. 
laneGanrejr, 

Acting  Administrator.  Federal  Highway 

Administration. 

(FR  Doc.  97-7736  Filed  3-26-97;  8:45  ami 


Maritime  Administration 
[Docket  No.  IM-031] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACnON:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Maritime 
Administration's  (MARAO's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  May  27,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Carey  Brady.  Trade  Specialist.  Office  of 
Cargo  Preference.  Maritime 
Administration.  MAR-590.  Room  8118, 
400  Seventh  Street.  S.W..  Washington. 
D.C.  20590.  Telephone  202-365-5524  or 
fax  202-366-5522.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION: 

Tide  of  Collection:  Monthly  Report  of 
Ocean  Shipments  Moving  Under 
Export-Import  Bank  Financing. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  213S-0013. 

Form  Number:  MA-518. 

Expiration  Date  of  Approval: 
September  30, 1997. 

Summary  of  Collection  of 
Information:  Title  46  App.  U.S.C  1241- 
1,  Public  Resolution  17,  73rd  Congress 
(PR  17),  requires  the  Maritime 
Administration  (MARAD)  to  monitor 
and  enforce  the  U.S.-flag  shipping 
requirements  relative  to  the  loans/ 
guarantees  extended  by  the  Export- 
Import  Bank  (Eximbank)  to  foreign 
borrowers.  PR  17  requires  tliat  all 
shipments  financed  by  Eximbank  and 
that  move  by  sea,  must  be  transported 
exclusively  on  U.S.-flag  registered 
vessels  unless  a  waiver  is  obtained  from 
MARAD. 

Need  and  Use  of  the  Information:  The 
prescribed  monthly  report  is  necessary 
for  MARAD  to  fulfill  its  responsibilities 
under  PR  17.  to  ensure  compliance  of 
ocean  shipping  requirements  operating 
under  Eximbank  fiiiancing  and  to 
ensure  equitable  distribution  of 
shipments  between  U.S.-flag  and  foreign 
ships.  MARAD  %vill  use  this  information 
to  report  annually  to  Congress,  the  total 
shipping  activities  during  the  calendar 
year. 

Annual  Responses:  336. 

Annual  Burden:  168  hours. 
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Comments:  Send  all  comments 
regarding  this  information  collection  to 
Joel  C.  Richard,  Department  of 
Transportation,  Maritime 
Administration,  MAR-120.  Room  7210. 
400  Seventh  Street.  S.W..  Washington, 
D.C.  20590.  Send  comments  regarding 
whether  this  information  collection  is 
necessary  for  proper  perfonnance  of  the 
function  of  the  agency  and  will  have 
practical  utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quaUty, 
utility,  and  clarity  of  the  information  to 
be  collected. 

By  Order  of  the  Maritime  Administrator. 

Dated:  March  24. 1997. 
Joel  C  Richard, 
Secretary. 
(FR  Doc.  97-7826  Filed  3-26-97;  8:45  am] 

■LUNQ  COM  4«10-«1-^ 


Research  and  Special  Programs 
Administration 

[Docket  No.  R&-142;  Notice  5] 

Requests  for  Applications  for  the 
Pipeline  Risk  Management 
Demonstration  Program 

AGENCY:  Office  of  Pipeline  Safety,  DOT. 
ACTION:  Notice  of  request  for  letters  of 
intent. 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  invites 
eligible  pipeline  of>erators  to  submit 
Letters  of  Intent  expressing  interest  in 
participating  in  its  Pipeline  Risk 
Management  Demonstration  Program. 
This  notice  begins  the  solicitation 
process  by  specifying  a  deadline  and 
address  for  Letters  of  Intent,  by  directing 
interested  operators  to  supplementary 
guidance  documents,  and  by  providing 
updated  guidance  for  operators 
interested  in  participating. 
DATES:  Letters  of  Intent  will  be  accepted 
no  later  than  July  25.  1997. 
ADDRESSES:  Letters  of  bitent  should  be 
sent  to  Richard  B.  Felder,  Associate 
Administrator  for  Pipeline  Safiaty, 
Research  and  Special  Programs 
Administration.  Department  of 
Transportation,  Room  2335.  400  7th  St., 
SW,  Washington,  DC,  20590. 

SUPPt.EMENTAL  DOCUMENTS: 

(1)  Program  Framework  for  Risk 
Management  Demonstrations  (61  FR 
58605r  Describes  the  processes  by 
which  OPS  will  receive,  review, 
approve,  monitor,  modify,  and 
terminate  company  risk  management 
demonstration  projects,  and  provides  a 
description  of  the  information  a 


company  should  include  in  its  Letter  of 
Intent.  The  guidance  in  the  Program 
Framework  is  current  except  where 
noted  in  Section  II  of  this  notice.  The 
significant  information  in  the  Program 
Framewoik  is  contained  in  Appendix  A 
of  this  doctunent  or  available  on  the 
Internet  at  OPS  address  http:// 
ops.dot.gov. 

(2)  Interim  Risk  Management  Program 
Standard:  Describes  the  essential 
elements  and  characteristics  of  a 
company's  risk  management  program.  A 
Letter  of  Intent  should  include  evidence 
that  the  company  will  address  all 
considerations  raised  in  the  Program 
Standard.  It  is  available  by  contacting 
Eben  Wyman  at  (202)366-0918  or  on 
Internet  at  OPS  address  http:// 
ops.dot.gov. 

(3)  Guidance  on  Performance 
Measures:  Provides  the  basis  for 
participating  companies  and  OPS  to 
assess,  through  the  demonstration 
projects,  whether  risk  management  is  an 
effective  alternative  to  the  ciurent 
regulatory  environment;  and  to 
determine  whether  superior  public 
safety  and  environmental  protection  is 
being  achieved.  OPS  considers  the 
performance  measures  proposed  in  the 
consultation  process  to  be  critical  to 
approving  a  demonstration  project. 
Companies  may  include  proposed 
performance  measures,  if  available,  in 
their  Letters  of  Intent.  The  March  1997 
guidance  is  available  by  contacting  Eben 
Wyman  at  (202)366-0918  or  on  Internet 
at  http:y/opspm.volpe60.dotgov. 

(4)  Risk  Management 
Communications  Plan:  Outlines  the 
processes  to  enable  all  stakeholders 
(including  OPS.  companies.  States,  and 
local  officials)  to  exchange  information 
about  the  goals,  objectives,  and  status  of 
the  Demonstration  Program  and 
individual  projects.  The 
Communications  Plan  describes  the 
information  OPS  intends  to  share  with 
stakeholders  via  local  prospectuses  once 
candidate  companies  are  selected  for 
consultations.  Companies  may  consuh 
the  Plan  to  ensure  their  Letters  of  Intent 
contain  sufficient  information  for  the 
prospectuses,  and  for  guidance  on  local 
level  communications  the  company 
should  conduct.  OPS  will  continue  to 
develop  commimications  with  the 
pubUc  diuing  the  Demonstration 
Program.  The  Plan  is  available  by 
contacting  Eben  Wyman  at  (202)366- 
0918  or  on  Internet  at  OPS  address 
http://ops.dot.gov. 

(5)  Risk  Management  Training 
Curricula:  Describes  the  content  of  the 
risk  management  training  that  will  be 
provided  to  industry  and  regulator 
participants  in  the  Demonstration 
Program.  Companies  who  submit  Letters 


of  Intent  and  who  OPS  identifies  as 
candidates  for  selection  will  be  invited 
to  participate  in  the  training.  The 
company  may  request  an  orientation 
with  the  OPS  personnel  who  will  be 
assigned  to  evaluate  and  monitor  its 
demonstration  project.  An  outline  of  the 
cturicula  is  available  by  contacting  Eben 
Wyman  at  (202)366-0918  or  on  Infemet 
at  OPS  address  http://ops.dot.gov. 

(6)  Proceedings  from  January  28. 1997 
PubUc  Meeting  held  at  the  Hilton 
Riverside  Hotel.  New  Orleans,  LA: 
Record  of  OPS  response  to  public 
comment  on  elements  of  the 
DemonstiaticHi  Program.  Available  by 
contacting  Eben  Wyman  at  (202)366- 
0918,  or  on  Internet  at  OPS  address 
http://ops.dot.gov.  A  siunmary  of  OPS 
comments  at  the  public  meeting  is 
contained  in  Appendix  B  of  this  notice. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Eben  M.  Wyman,  (202)  366-0918,  or  by 
E-mail  (ebeai.wyman^«pa.dot.gov), 
regarding  the  subject  matter  of  this 
document.  Persons  wishing  to  review 
previously  submitted  comments  may 
contact  the  RSPA  Dockets  Qerk,  (202) 
366-5046,  U.S.  Department  of 
Transportation,  room  8421,  400  Seventh 
Street.  SW,  Washington,  DC  20590. 
Inquiries  should  identify  the  docket 
number  (PS-142).  The  Dockets  FadUty 
is  open  from  lOKX)  a.m.  to  5:00  p.m., 
Monday  through  Friday,  except  on 
Federal  hoUdays  when  the  facility  is 
closed. 

SUPP1.EMENTARY  INFORMATION: 

L  Overview 

The  Program  Framework  for  Risk 
Management  Demonstrations  (Program 
Frameworii:)(61  FR  58605),  published  on 
November  15, 1996,  describes  the 
Pipeline  Risk  Management 
Demonstration  Pro-am  and  its 
objectives  and  statutory  basis,  and 
provides  guidance  for  pipeline  operators 
who  may  wish  to  participate.  The 
Demonstration  Program  will  enable 
participating  pipeline  operators  to 
substitute  compliance  with  the 
provisions  of  an  OPS-approved 
demonstration  project  for  compliance 
with  existing  pipeline  safety  standards. 
The  objective  of  the  Demonstration 
Program  is  to  test  whether  allowing 
operators  the  flexibility  to  allocate 
safety  resources  through  risk 
management  is  an  effective  way  to 
improve  public  safety,  environmental 
protection,  and  reliability  of  service.  It 
will  also  provide  data  on  how  to 
administer  risk  management  as  a 
permanent  feature  of  the  Federal 
pipeline  safety  program,  should  risk 
management  prove  to  be  a  viable 
regtilatory  alternative. 
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Guidance  tor  participation  by 
companies,  regulatiws,  and  the  public  in 
the  Demonstration  Program  is  contained 
in  the  documents  referenced  at  the  front 
of  this  notica  OPS  expects  documents 
(1)  through  (5)  will  be  refined  and 
improved  as  more  is  learned  during  the 
course  of  the  Program.  OPS  will  report 
at  least  annually  on  the  Program's 
progress,  via  Federal  Register  notices, 
nationally  broadcast  two-way  video 
teleconferences,  mailed  updates  on  the 
individual  project  prospectuses,  and 
other  means.  By  March  31,  2000,  OPS 
will  submit  a  Report  to  Congress  on  the 
Demonstration  Program  status.  A  final 
report  will  be  issued  in  four  years 
evaluating  how  effectively  safety. 
environmental  protection,  and 
reliability  of  service  have  been 
improved  by  participating  operators,  the 
isasibility  of  risk  management  in 
gsneral,  and  recommending  whether 
and  in  what  form  risk  management 
should  be  incorporated  into  the  Federal 
pipeline  safety  program  on  a  permanent 
basis. 

n.  Modificatjons  and  Qarifications  to 
Program  Framework 

The  following  modifications  and 

clarifications  to  the  Program  Framework 
for  Risk  Management  Demonstrations 
are  in  response  to  pubhc  comment  to 
the  docket,  meetings  with  individual 
operat(HS,  national  public, 
environmental  and  other  interested 
organizations,  and  continued  interaction 
%vith  industry  and  the  States  through 
"joint  risk  management  quahty  teams" 
(JRAQT). 

1.  Window  for  submission  of  Letters  of 
Intent 

Companies  considering  participating 
in  a  demonstration  project  must  submit 
a  Letter  of  Intent  to  OPS  no  later  than 
July  25, 1997.  This  provides  operators  a 
120-day  window,  rather  than  the 
previously  pubUshed  60-day  window. 

2.  Phased  Selection  of  Demonstration 
Projects 

OPS  will  likely  select  a  few 
candidates  for  consultations  before  the 
120-day  window  for  submission  of 
Letters  of  faitent  has  closed.  This  phased 
approach  would  allow  OPS  to  better 
manage  workload.  OPS  would  base 
these  selections  on  evidence  in  the 
Letter  of  bitent  that  the  proposed 
demonstration  project  has  a  high 
likelihood  of  being  approved  per  the 
criteria  described  in  the  Program 
Framework. 

3.  Screening  Criteria 

As  part  of  the  screening  criteria, 
praviouaiy  described  in  tha  Progrun 


Framework.  OPS  will  favor  companies 
with  a  demonstrated  commitment  to 
risk  management  and  a  demonstrated 
ability  to  conununicate  with  OPS  by.  for 
example,  being  forthcoming  with 
relevant  data.  OPS  will  fevor  proposed 
projects  that: 

•  Are  comprehensive,  indicating  a 
more  systematic  and  thorough 
assessment  of  risk  and  risk  control 
options  so  that  superior  protection  can 
be  achieved; 

•  Provide  a  good  opportimity  to 
evaluate  risk  management  as  a 
regulatory  alternative;  and 

•  Contain  distinguishing  features, 
such  as  support  frx>m  or  a  pre- 
established  relationship  with  local  or 
stakeholders. 

4.  Informational  Meetings  with  OPS 

OPS  is  continuing  its  informational 
meetings  at  company  sites  to  discuss 
demonstration  project  concepts,  to 
explore  the  potential  for  more 
comprehensive  project  proposals,  and  to 
provide  companies  a  better 
understanding  of  Program  objectives, 
opportunities,  and  the  administrative 
process  and  approach  to  application 
evaluation.  In  addition  to  assisting 
companies  with  questions  about  risk 
management,  these  meetings  could 
position  OPS  to  better  plan  the 
evaluation  phase  of  the  £)emonstration 
Program. 

5.  Local  Distribution  Companies  (LDC) 
are  Not  Eligible  to  Participate  in  the 
Current  Demonstration  Program 

As  stated  in  the  Program  Framework, 
eUgibility  for  the  current  Demonstration 
Program  is  limited  to  interstate  natural 
gas  transmission  and  hazardous  liquid 
pipeline  companies.  However,  on 
February  26, 1997,  the  National 
Association  of  Regulatory  Utility 
Commissioners  (NARUC)  Committee  on 
Gas  passed  a  Resolution  supporting  an 
LDC  Risk  Assessment  Quality  Action 
Team  to  conduct  a  feasibiUty  study  of 
risk  management  as  a  regulatory 
alternative. 

6.  Role  of  States  in  the  Demonstration 
Program 

In  keeping  with  the  statutory 
provision  (49  US  USC  60126(d))  that 
allows  the  Department  to  provide  for 
State  consultation  in  the  Demonstration 
Program.  OPS  will  contact  State 
pipeline  safety  agencies  that  may  be 
affected  by  a  proposed  demonstration 
project  to  discuss  the  extent  of  the 
State's  involvement  in  the  project.  This 
could  entail  the  State  providing  input 
on  geographic,  socioeconomic,  and 
other  local  factors  that  the  Project 
Review  Team  (PRT)  should  consider 


during  its  consultation  with  an  operator, 
h  could  also  entail  the  State  pipeUne 
safety  agency  acting  as  a  conduit  for 
other  State  agencies  wishing  to  provide 
input  to  the  PRT.  The  State  could  serve, 
along  with  OPS  and  the  company,  as  a 
point-of-contact  for  members  of  the 
ptihUc  providing  comments  and  raising 
questions.  Should  the  State  pipeline 
safety  agency  choose  not  to  participate 
in  the  Ctemonstration  Program,  OPS  will 
find  alternative  means  of  ensuring  that 
the  PRT  considers  input  from  other 
State  agencies  and  the  public. 

7.  Meaning  of  "Clear  &■  Established 
Safety  Record"  in  Presidential  Directive 

A  Presidential  directive  to  the 
Secretary  of  Transportation  directs  the 
Secretary  to  limit  risk  management 
demonstration  projects  to  those  pipeline 
operators  that  have  clear  and 
established  records  of  compliance  with 
respect  to  safety  and  environmental 
protection.  OPS  will  review  its  records 
to  determine  if  candidate  companies 
have  historically  met  requirements  of 
applicable  State  pipeline  safety 
regulations.  Operators  should  nave 
addressed  all  safety  and  enviromnental 
protection  actions  prescribed  by  existing 
regulations  and  ordera,  including 
consent  orders  and  commitments  for 
corrective  action  made  to  OPS.  OPS  will 
consult  with  other  agencies  about  their 
knowledge  of  the  company's  safety  and 
environmental  compliance  record.  A 
company  may  include  in  its  Letter  of 
Intent  a  statement  identifying  the 
relationship  of  any  ongoing  prescribed 
actions  to  the  proposed  demonstration 
project. 

8.  Role  of  Other  Agencies 

At  the  annual  National  Response 
Team  (NRT)  Regional  Response  Team 
(RRT)  Co-chairs'  meeting  in  February, 
1997,  OPS  invited  the  15  State  NRT 
agencies  to  participate  in  the 
Demonstration  Program.  Once  OPS 
announces  the  candidate  demonstration 
sites,  OPS  will  contact  NRT  officials 
whose  regions  may  be  affected  by  a 
prof>osed  demonstration  project  to 
identify  an  appropriate  role  for  the 
officials'  participation  in  the 
Demonstration  Program.  This  could 
entail  the  NRT  official  identifying  any 
issues  and  concerns  he  or  she  may  have 
with  a  candidate  demonstration  project, 
including  the  company's  safety  and 
environmental  compliance  record.  OPS 
will  keep  these  officials  abreast  of  the 
Demon^ration  Program  and  individual 
projects  in  their  regions  via  periodic 
program  briefings,  project  prospectuses, 
and  updates.  At  the  State  level,  State 
{Hpeline  safety  agencies  participating  in 
the  DemonstratioD  Program  may  act  as 
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points-of-contact  fw  other  State 
agencies  (including  State  environmental 
agencies). 

10.  Qarification  of  Term  "Stakeholder" 

OPS  uses  the  term  stakeholder  in 
reference  to  parties  at  the  National, 
State,  and  local  levels  that  have  interest 
in  the  Pipeline  Risk  Management 
Demonstration  Program. 

1 1 .  Error  in  Citing  Part  1 92  as  Source  of 
Reporting  Requirements  for  Gas 
Operators 

OPS  could  issue  orders  exempting 
participating  operators  from  any  but  the 
reporting  requirements  in  49  CFR  Parts 
191  or  195,  but  expects  that  the  projects 
approved  in  1997  will  require 
exemptions  frx>m  only  one  or  a  portion 
of  the  regulations.  The  Program 
Framework  erroneously  cited  Part  192 
as  the  source  for  reporting  requirements 
for  gas  operatora. 

12.  OarifyRole  of  Local  Public  Officials 

The  Program  Framework  was  imclear 
about  why  OPS  asks  that  participating 
companies  establish  a  dialogue  with 
local  officials  in  proximify  to  their 
demonstration  projects.  The  expected 
benefits  of  local  pubUc  involvement 
include: 

•  Providing  information  about 
specific  local  conditions  that  may  not  be 
Imown  at  the  Federal  or  State  level; 

•  Ensuring  that  government  agencies 
have  considered  all  relevant  fectors  in 
making  decisions  to  approve  projects; 
and 

•  Providing  local  feedback  as  to 
whether  the  Program  is  accomplishing 
the  goals  for  which  it  was  designed. 

To  broaden  opportiuiities  for  public 
involvement,  other  planned  outreach 
opportimities  include  an  Internet 
homepage  with  each  project's  statiis  and 
national  two-way  video  teleconferences 
available  via  Internet. 

OPS  is  seeking  a  diverse  set  of 
demonstration  projects,  and  encourages 
all  interested  interstate  natural  gas 
transmission  and  hazardous  liquid 
pipeUne  operators  to  submit  Letters  of 
Intent  for  consideration. 

Issued  in  Washington,  DC  on  March  24, 
1997. 

Richard  B.  Felder, 
Associate  Administrator  for  Pipeline  Safety. 

Appendix  A — Excerpt  fipom  the 
Program  Framework  for  Risk 
Management  Demonstrations  (61  FR 
58606) 

SUPPLEMENTAL  MFORMATKM: 

L  Overriew 

Section  5  of  the  Accountable  Pipeline 
Safety  and  Partnership  Act  of  1996 


(Pub.L.No.104-304,  Oct.  12. 1996) 
requires  OPS  to  establish  the  Pipeline 
Risk  Management  Demonstration 
Program  and  sets  forth  requirements  for 
carrying  out  risk  management  projects. 
In  a  memorandiun  issiied  when  the 
statute  was  enacted,  the  President 
directed  the  Secretary  of  Transportation 
to  use  his  discretion  to  administer  the 
Demonstration  Program  with  certain 
safeguards  in  place.  The  safeguards 
identified  in  the  President's 
memorandum  to  the  Secretary  include 
making  provisions  for: 

•  Accepting  projects  that  can  achieve 
superior  public  safety  and 
envirotunental  protection. 

•  Enabling  full  and  meaningful 
participation  by  affected  communities 
and  constituencies  in  risk  management 
project  approval. 

•  Using  ordera  ensuring  that  the 
requirements  of  risk  management 
projects  are  subject  to  full  enforcement 
authority. 

•  Limiting  the  number  of 
demonstration  projects  to  ten  (10). 

•  Limiting  participation  to  operatora 
with  clear  and  established  records  of 
compliance  with  respect  to  safety  and 
environmental  protection. 

The  statutory  requirements,  the 
President's  memorandum  to  the 
Secretary,  comments  on  previous 
framework  concepts  (pubUsbed  in  60  FR 
49040,  September  21. 1995.  and  60  FR 
65725,  December  20, 1995),  and  other 
stakeholder  input  were  used  to  develop 
the  present  framework,  which  provides 
guidance  to  operatora  who  may  decide 
to  participate  in  the  demonstration 
projects  that  are  expected  to  begin  in 
1997. 

Risk  management  can  provide 
pipeUne  ownera  and  operatora  greater 
flexibihty  in  their  choice  of  safety- 
related  activities  than  is  possible  tvithin 
OPS's  present  universally  applicable 
regulatory  program.  Risk  management 
enables  a  company  to  customize  its 
safefy  program  to  address  its  pipeline's 
particular  risks.  Furthermore,  risk 
management  is  a  dynamic  process,  with 
built-in  features  for  evaluating  and 
improving  safety  activities  as  experience 
is  gained. 

The  demonstration  projects  will  test 
whether  allowing  operatora  the 
flexibihty  to  allocate  safefy  resources 
through  risk  management  is  an  efiiective 
way  to  improve  safety,  environmental 
protection,  and  reliability.  They  will 
also  provide  data  on  how  to  administer 
risk  management  as  a  permanent  feature 
of  the  Federal  pipeline  safefy  program, 
should  risk  management  prove  to  be  a 
viable  regulatory  alternative.  The  new 
standards,  technologies,  and 
communication  processes  developed  by 


operatora  and  OPS  for  the  risk 
management  demonstration  projects 
will  be  adapted  to  support  the  range  of 
risk-based  regulatory,  comphance,  and 
research  and  development  activities 
OPS  presently  has  imder  development. 

OPS  expects  that  risk  management 
methods  and  the  formalized  process  of 
interactions  and  negotiation  between 
regulatore  and  company  personnel  will 
result  in  superior  pubhc  safefy  and 
environmental  protection  than  could 
otherwise  be  attained  through  existing 
regulatory  requirements.  Risk 
management  is,  by  CVS  definition,  a 
more  systematic  and  thorough 
assessment  of  risk  and  risk  control 
options,  with  the  intended  result  of 
superior  decision  making.  As  a  result  of 
improved  assessment,  OPS  beheves 
there  is  a  potential  to  identify  more  risk 
than  may  have  been  found  using 
existing  practices. 

OPS  plans  to  select  companies  for 
demonstration  projects  with  a 
demonstrated  commitment  (1)  to  work 
in  partnership  to  evaluate  merits  of  risk 
management  processes  and  technologies 
and  (2)  to  develop  risk  management  as 
an  integral  part  of  company  day-to-day 
business  practices,  at  least  related  to  the 
demonstration  project.  The  selection 
criteria  favors  projects  showing 
potential  for  more  comprehensive  risk 
management  appUcations.  All 
participants  will  be  focused  on 
improving  safety  and  environmental 
results,  prioritizing  resources  more 
effectively,  and  enhancing  the  abihty  of 
government  and  industry  to  efiiect 
positive  outcomes.  OPS  will  have  clear 
profiles  of  its  assessment  of  pipeline 
integrity  before  and  after  the 
demonstration  program.  At  the  program 
conclusion,  OPS  fully  expects  to  have  a 
better  underatanding  of  individi\al 
pipeline  risks  and  to  be  in  a  better 
position  to  evaluate  risk  control  options. 

Finally,  OPS  expects  risk  management 
to  be  able  to  provide  better 
accoimtabihfy  for  safefy  and 
enviromnental  protection,  and  a  better 
basis  to  communicate  with  the  pubUc. 
To  assure  that  safefy  and  environmental 
protection  improve,  C^S  will  measure 
local,  project-specific  data  such  as 
current  physical  data,  new  test  data, 
comparison  with  similar  segments, 
outcomes  from  risk  control  actions, 
precursor  or  "antidpative"  event 
measures,  level  of  risk  awareness, 
history  of  service  interruptions  and 
incident  data.  OPS  also  expects  to 
measure  improvements  in 
communications,  underatanding,  and 
resulting  increased  abihty  of 
govermnent  and  industry  to  effect 
desired  safefy  and  environmental 
project  outcomes.  OPS  and  operatora 
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participating  in  the  Demonstration 
Program  will  report  to  the  public 
periodically  during  the  four  year  period. 

OPS  will  be  accepting  into  the 
Demonstration  Program  those  projects, 
as  proposed  or  ultimately  negotiated, 
that  are  expected  to  achieve  superior 
public  safety  and  environmental 
protection  than  is  currently  being 
achieved  through  regulatory 
compliance.  Because  of  the  nature  of  the 
risk  management  process,  OPS  beheves 
that  operators  choosing  to  participate 
will  be  able  to  propose  projects 
demonstrating  such  protection. 

Each  demonstration  project  is 
expected  to  have  a  four-year  duration. 
Participation  in  risk  management 
demonstrations  will  be  voluntary  and 
subject  to  OPS  approval  based  on 
criteria  set  forth  later  in  this  notice. 
Eligibility  for  the  demonstration  projects 
beginning  in  1997  is  limited  to  interstate 
natural  gas  transmission  and  hazardous 
Uquid  pipeline  companies.  RSPA  may 
later  broaden  eligibility  to  include 
distribution  and  other  intrastate 
operators. 

IL  Activities  Presently  Underway  and 
Next  Steps 

The  December  20,  1995,  Federal 
Register  notice  gave  the  background  for 
CVS's  consideration  of  company- 
specific  risk  management  projects  as  an 
alternative  to  the  existing  regulations. 
The  notice  described  many  of  the  safety, 
environmental,  legislative,  technical, 
pubUc  perception,  and  economic  factors 
driving  government,  corporate,  and 
pubUc  interest  in  risk  management. 

Since  Decepiber  1995,  OPS  has  been 
working  with  "joint  risk  management 
quality  teams"  (JRAQT)  composed  of 
representatives  of  State  pipeline 
regulatory  agencies,  the  oil  and  gas 
industries,  and  local  pubhc  safety  and 
environmental  representatives  to 
develop  the  five  primary  components  of 
the  Pipeline  Risk  Management 
Demonstration  Program.  These 
com[>onents  include  the  Interim  Risk 
Management  Program  Standard,  the 
guidance  for  assessing  risk  management 
as  a  regulatory  alternative  using  general 
industry  data,  the  training  protocols  for 
instructing  government  and  corporate 
participants  about  their  new  )oles  under 
risk  management,  a  plan  for  productive 
communication  between  all  participants 
and  the  pubhc,  and  the  regulatory 
framework  presented  in  this  notice.  The 
standard  and  the  regulatory  framework 
are  now  ready  for  public  comment.  The 
guidance  for  assessing  risk  management 
as  a  regulatory  alternative  will  be  ready 
forpubhc  comment  in  November. 

Tne  Interim  Risk  Management 
Program  Standard  will  serve  as  a 


common  ground  upon  which  the 
pipeline  industry  can  develop  and 
refine  effective  risk  management 
demonstration  projects  that  regulators 
can  approve  and  monitor.  It  defines 
certain  elements  that  all  programs 
should  contain,  but  allows  flexibility  to 
each  company  to  customize  its  project 
to  fit  its  particular  needs  and  corporate 
practices,  and  allows  projects  to  evolve 
as  experience  is  gained.  The  standard 
will  also  provide  companies  guidance 
for  selecting  performance  measures  to 
ensure  that  safety  and  environmental 
protection  are  safeguarded  in 
demonstration  projects.  Directions  for 
obtaining  and  commenting  on  the 
standard  are  at  the  front  of  this  notice. 

The  regulatory  hamework  component 
presented  in  this  notice  guides  pipeline 
companies  in  how  they  can  gain  OPS 
approval  of  their  risk  management 
projects  and  describes  how  OPS  -.trould 
monitor  the  plans.  The  framework 
presented  here  will  guide  the 
demonstration  projects  that  begin  in 
1997.  The  experience  gained  from  the 
demonstration  projects  will  help  OPS  to 
later  develop  a  permanent  procedure  for 
approving  risk  management  projects,  if 
risk  management  proves  to  be  a  viable 
regulatory  alternative.  Directions  for 
public  comment  on  the  regulatory 
framework  are  also  at  the  front  of  this 
notice. 

To  help  ensiue  that  the 
Demonstration  Program  components 
provide  the  flexibility  to  fairly  and 
consistently  evaluate  and  support  actual 
risk  management  projects,  OPS  has  been 
conducting  a  series  of  meetings  with 
individual  operators  since  August  1996. 
The  topics  of  discussion  include  risk 
management  projects  the  operator  has  in 
place  or  under  consideration  and 
criteria  OPS  might  use  to  evaluate  them. 
During  the  meetings,  operators  also 
leam  about  and  comment  on  the 
Demonstration  Program  components 
under  development. 

OPS  has  held  two  public  meetings  on 
risk  management  demonstration  projects 
and  will  hold  a  third  on  Tuesday, 
January  28,  1997,  in  New  Orleans, 
Louisiana.  At  that  meeting,  OPS  and  the 
JRAQT  will  present  the  Interim  Risk 
Management  Program  Standard  that 
operators  will  use  during  the 
demonstration  projects.  OPS  will  also 
present  prototype  risk  management 
projects  to  illustrate  the  documentation 
needed  and  the  types  of  issues  to  be 
addressed  during  project  review, 
approval  and  monitoring.  After  the 
meeting.  OPS  will  publish  a  Federal 
Register  notice  to  begin  the  project 
approval  process  described  in  Section 
fV  of  this  notice.  Between  now  and  the 
January  meeting,  OPS  will  continue  to 


refine  the  Demonstration  Program 
components  based  on  public  comment 
on  this  notice,  meetings  with  individual 
operators,  national  public, 
environmental  and  other  interested 
organizations,  and  continued  interaction 
with  industry  and  the  States  through  the 
JRAQT  teams. 

ni.  Risk  Management  Demonstration 
Pro)ect  Objectives  and  Policies 

The  objectives  of  the  Pi[>eline  Risk 
Management  Demonstration  Program, 
which  stem  from  the  statutory 
requirements  and  the  Presidential 
directive,  are  to  accomphsh  the 
following: 

•  To  show  that  more  effective 
allocation  of  resources  can  result  in 
improved  safety  and  environmental 
protection  over  what  is  presently 
achieved  through  regulatory 
compliance. 

•  To  address  risks  not  addressed  by 
regulations  by  capitalizing  on  features 
inherent  to  the  risk  management 
process,  such  as  improved  quality  and 
integration  of  safety  data  and,  as  a 
result,  more  comprehensive  assessment 
of  threats. 

•  To  systematically  test  risk 
management  as  a  regulatory  alternative 
through  objective  evaluation  under  a 
broad  range  of  conditions. 

•  To  establish  a  common  fi-amework 
for  productive  communication  with 
pubhc  safety  officials  and  the  public, 
and  for  getting  meaningful  public  input 
into  the  risk  management  process. 

•  To  develop  and  apply  new  risk 
assessment  models,  processes  and 
technologies. 

OPS  believes  that  the  following 
elements  need  to  be  structiued  into  the 
Demonstration  Program: 

(1)  Operators  participating  in  the 
Pipeline  Risk  Management 
Demonstration  Program  will  need  to 
provide  sufficient  data  and  background 
information  to  enable  OPS  to  determine 
whether  risk  management  is  an  effective 
regulatory  alternative  that  provides 
superior  safety  and  environmental 
protection. 

Implicit  in  a  company's  participation 
in  the  Demonstration  Program  should  be 
the  commitment  to  work  in  partnership 
with  OPS  to  determine  whether  and 
how  risk  management  might  become  a 
permanent  feature  of  the  Federal 
pipeline  safety  program.  OPS  will  ask 
for  evidence  that  risk  management,  as  it 
relates  to  the  proposed  demonstration 
project,  is  or  will  be  developed  and 
implemented  as  an  integral  part  of  the 
day-to-day  business  practices  of  the 
company.  OPS  will  also  periodically  ask 


companies  for  suggested  refinements  to 
the  primary  prooam  components. 

In  keeping  wim  the  Interim  Risk 
Management  Program  Standard,  the 
operator  must  identify  project-specific 
performance  measures  that  demonstrate 
the  effiectiveness  of  the  risk-control 
decisions  being  made.  During  the 
project  approval  process,  OPS  will 
determine  whether  these  local  project- 
specific  performance  measures  appear 
appropriate  and  adequate.  Throi^out  a 
demonstration  project,  the  operator  will 
evaluate  local  and  broader  program 
measures  and  ensure  that  the 
performance  measures  are  appropriate 
and  adequate.  The  operator  would 
periodically  report  on  these  project- 
specific  performance  measurements  to 
OPS. 

OPS  is  developing  guidance  for 
additional  more  general  measures 
operators  woiUd  report  during  the  four- 
year  demonstration  period  to  enable 
OPS  to  determine  the  effectiveness  of 
risk  management  as  a  regulatory 
alternative.  These  measures  will  help 
OPS  answer  the  following  questions: 

•  Does  risk  management  result  in  a 
greater  safety,  environmental  protection, 
and  service  rehability  than  would 
otherwise  be  achieved  through 
compliance  with  the  safety  regulations? 

•  Are  resoiut^s  being  better 
prioritized  and  more  effectively  apphed 
under  risk  management? 

•  Has  agency  and  industry 
involvement  in  the  discussion  of  risks 
and  risk  control  options,  and  the  agency 
and  industry's  abiUty  to  imp>act  desired 
outcomes,  increased  under  risk 
management? 

(2)  Operators  will  be  allowed  to 
reallocate  resources  geographically,  as 
long  as  safety  is  adequately  safeguarded 
at  each  location  along  a  demonstration 
site 

OPS  will  allow  operators  the 
flexibility  in  a  risk  management 
demonstration  project  to  reallocate 
safety  resoiut:es  across  several  pipeUne 
segments.  An  operator  may  sul»titute 
one  or  more  activities  for  others,  or  do 
away  with  redundant  activities 
altogether,  as  long  as  the  basic  safety 
and  environmental  protection  along  the 
pipeline  is  safeguarded  at  each  point. 
However,  it  is  still  expected  that  the 
overall  demonstration  project 
{>erformance  will  result  in  superior 
safety  and  environmental  protection. 

(3)  OPS  will  consider  approving 
demonstration  projects  of  various 
scopes  and  complexities 

The  scope  of  a  risk  management 
demonstration  project  may  be  an  entire 
pipeline  system  and  all  safety  activities. 


or  may  be  focused  on  parts  of  a  system 
and  specific  activities. 

Since  operators  have  different  levels 
of  experience  with,  and  confidence  in, 
risk  management,  OPS  expects  some 
proposals  to  begin  with  approaches  that 
are  limited  in  scope.  Therefore,  an 
operator  may  propose  a  phased  entry 
into  a  demonstration  project, 
broadening  the  scope  of  the  project  as 
experience  is  gained.  During  the  project 
approval  process,  OPS  will  favor 
projects  showing  a  potential  for 
expansion  and  more  comprehensive 
application  of  risk  management.  OPS 
expects  to  work  with  companies  to 
develop  a  profile  which  compares  the 
demonstration  site  to  the  rest  of  the 
pipeline. 

OPS  recognizes  that  significant 
benefits  can  accrue  from  even  the  less 
sophisticated  appUcations  of  risk 
management,  fiiecause  no  single  risk 
management  approach  will  be 
imiversally  appropriate  for  every 
situation,  OPS  is  looking  for  those  that 
match  the  level  of  risk  management 
with  the  complexity  of  the  risks  being 
managed.  However,  any  operator  who 
participates  in  the  Demonstration 
Program  must  have  in  place  the  program 
elements  defined  in  the  Interim  Risk 
Management  Program  Standard.  The 
program  elements  provide  the  structiu^ 
for  the  Umited  scope  proposal. 

When  an  operator  proposes  risk 
control  alternatives  to  implement  during 
a  demonstration  project,  the  operator 
should  demonstrate  a  knowledge  and 
understanding  of  the  range  of  risks 
along  the  demonstration  site  and  show 
that  it  has  considered  significant  failure 
modes.  An  operator  may  draw  on 
corporate  experience,  skills,  and 
available  documentatioato  support  the 
proposed  alternatives. 

(4)  OPS  considers  an  operator's 
compliance  with  the  provisions  of  an 
OPS-approved  risk  management  project 
to  be  an  equivalent  and  acceptable 
ahemative  to  compliance  with  the 
regulations 

OPS  considers  the  provisions  of  an 
approved  risk  management  project  to  be 
a  regulatory  commitment.  The  terms 
and  conditions  of  the  project  will  be 
incorporated  into  an  order  that  is 
subject  to  enforcement  authority.  By  this 
order,  an  operator  conducting  risk 
management  activities  in  an  approved 
project  will  be  exempt  frtun  reg^ations 
corresponding  to  the  stated  scope  of  the 
project,  but  will  be  required  to  comply 
with  the  provisions  of  the  project.  An 
operator  not  complying  with  the 
provisions  of  its  OPS-approved  project 
will  be  subject  to  the  same  civil 


penalties  administered  imder  existing 
regulations. 

OPS  has  the  authority  to  exempt,  by 
order,  an  owner  or  operator 
participating  in  a  risk  management 
demonstration  project  from  all  or  a 
portion  of  the  regulatory  requirements, 
and  from  any  new  regulations,  applying 
to  the  covered  pipehne  fadhty.  OPS 
could  issue  orders  exempting 
participating  operators  from  any  but  the 
reporting  requirements  in  49  CFR  Parts 
192  or  195,  but  expects  that  the  projects 
approved  in  1997  will  require 
exemptions  from  only  one  or  a  portion 
of  the  regulations. 

When  the  project  concludes  at  the  end 
of  four  years,  or  if  it  is  terminated 
earlier,  consideration  will  be  given  to 
installations  or  facihty  modifications 
made  during  the  demonstration  project 
that  conflict  with  existing  or  future 
regulatory  actions.  Actions  taken  by  the 
operator  in  good  faith  in  an  approved 
risk  management  project  could  be 
"grandfathered"  and  exempt  bom  future 
regulatory  compliance,  provided  safety 
and  environmental  protection  are  not 
compromised. 

(5)  The  operator  is  responsible  for  active 
communication  with  State  and  local 
officials  regarding  risk  management. 
OPS  will  ensure  that  such 
communication  is  part  of  the  operator's 
demonstration  project  plan  and  that  the 
communication  is  carried  out. 

OPS  sees  potential  for  risk 
management  to  provide  better 
accountabihty  to  the  pubhc  for  safety 
and  environmental  programs.  OPS  is 
beginning  to  explore  appropriate 
strategies  for  productive  communication 
with  pubhc  safety  officials  and  the 
pubUc,  and  for  getting  meaningful 
pubhc  input  into  the  risk  management 
process.  Similarly,  OPS  reahzes  the 
importance  of  training  and  other 
information  exchange  in  supporting  the 
institutional  change  that  would  occur 
under  risk  management. 

Companies  must  estabhsh  appropriate 
dialogue  with  State  and  local  pubhc 
safety  and  environment  officials.  At  a 
minimum,  these  public  officials  should 
be  aware  that  a  risk  management 
demonstration  pro jc  ':t  is  underway  on 
the  pipeline,  that  OPS  is  monitoring  the 
project,  and  who  functions  as  a  point- 
of-contact.  Such  a  dialogue  would 
enable  local  officials  to  reassure  the 
pubhc  that  an  appropriate  regulatory 
presence  is  in  place  and  how  the  overall 
safety  and  environmental  protection  are 
enhanced  by  risk  management.  OPS  will 
discuss  external  communications  %vith 
the  operator  during  a  consultation  prior 
to  formal  application. 
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IV.  PtoiJMB  for  Selecting  Proiects 

(X%  is  providing  the  following  as 
guidance  for  operators  to  seek  approval 
of  their  risk  management  demonstration 
projects.  OPS  plans  to  formally  soUdt 
operators  to  voluntarily  participate  in 
the  risk  management  demonstration 
projects  via  a  Federal  Register  Notice  in 
first  quarter  1997.  That  notice  will  give 
target  dates  for  the  various  steps 
described  below. 

(1]  Letter  of  Intent 

Operators  would  notify  OPS  of 
interest  in  participating  in  a 
demonstration  project,  and  OPS  would 
screen  operators  to  ensure  that  only 
companies  whose  demonstration  project 
concepts  have  a  reasonable  likelihood  of 
being  approved  expend  the  resources  to 
develop  formal  applications.  OPS  will 
screen  Letters  of  Intent  to  identify  no 
more  than  ten  projects  as  candidates  for 
selection  in  the  Demonstration  Program. 
Ten  is  the  maximum  number  OPS  can 
reasonably  expect  to  evaluate  and,  if 
selected,  to  monitor.  OPS  would  accept 
Letters  of  Intent  during  a  60-day 
window  in  early  1997.  A  Letter  of  Intent 
is  an  expression  of  a  company's  interest, 
but  does  not  obligate  a  company  to 
participate  in  a  demonstration. 

OPS  would  require  that  a 
demonstration  project  cover  any  part  or 
all  of  a  pipeline  system  that  is  covered 
by  either  49  CFR  Part  192  or  195,  is 
under  State  oversight  or  oversight  by  a 
participating  interstate  agent,  and  is 
cunenUy  in  operation  or  under 
conversion  to  service.  Operators  should 
commit  to  a  project  duration  of  at  least 
four  years,  and  provide  evidence  that 
they  will  address  all  considerations 
raised  in  the  Interim  Risk  Management 
Program  Standard.  This  includes 
providing  a  description  of  the  means  by 
which  the  company  woidd 
communicate  with  local  officials 
regarding  its  demonstration  project. 

OPS  would  like  to  choose  operators 
who  provide  evidence  of  consistent 
corporate  commitment  to  risk 
management.  This  could  be 
demonstrated  by  a  corporate  officer, 
who  controls  the  resource  allocation  for 
the  demonstration  pcoject  and 
competing  operations,  signing  the  Letter 
of  Intent. 

The  Letter  of  Intent  would  include  a 
general  discussion  of  risk  management 
principles  as  part  of  a  company's 
operating  philosophy.  To  provide  OPS 
adequate  data  to  choose  a  diverse  set  of 
demonstration  projects,  the  Letter 
would  provide  a  brief  system  profile  of 
the  pipeline,  including  product(s) 
transported,  pipeline  age  and  operating 
history,  types  of  population 
distributioos  and  geographic  conditions 


in  proximity  of  the  pipeline,  and  any 
other  features  the  o|}erator  thinks  are 
notable.  The  Letter  would  also  describe 
the  scope  of  the  project  as  defined  per 
the  Interim  Risk  Management  Program 
Standard  and  any  new  technologies  and 
processes  to  be  developed  or  deployed 
during  the  demonstration  phase. 

In  making  its  choice,  OPS  would 
consider  those  operators  who  have  clear 
records  of  safety  and  environmental 
compUance,  based  on  OPS  records  and 
consultation  with  other  interested 
agencies.  OPS  will  also  limit  selection 
to  projects  which  would  achieve 
superior  safety  and  environmental 
protection.  Operators  should  have 
completed  any  OPS-initiated  corrective 
actions. 

OPS  will  pubUsh  for  pubUc  comment 
a  Federal  Register  notice  describing 
proposals  of  selected  companies  and  the 
demonstration  sites  under 
consideration.  OPS  will  also  follow 
through  with  national  public, 
enviroimiental  and  other  interested 
organizations  about  the  sites  under 
consideration  so  that  local  officials  can 
be  notified  and  informed. 
(2)  Consultation 
OPS  would  invite  each  operator 
submitting  a  promising  Letter  of  Intent 
to  a  consultation  within  60  days  of 
receipt  of  the  Letter  of  Intent.  The 
purpose  of  the  consultation  would  be  to 
famiharize  OPS  and  affected  States  with 
specific  aspects  of  an  operator's  risk 
management  project  concept,  to  provide 
guidance  to  the  operator  on  what 
refinements  (if  any)  are  needed  for  OPS 
to  approve  the  concept  as  a 
demonstration  project,  to  enable 
regulators  to  plan  the  expected  level  of 
monitoring  based  on  the  company's  own 
audit  process,  and  to  enable  regulators 
and  the  operator  to  agree  on  the  roles 
and  responsibilities  of  each  throughout 
the  project  duration.  OPS  intends  that 
the  consultation  begin  a  negotiation 
process  that  results  in  a  demonstration 
project  that  OPS  could  approve. 

OPS  will  provide  notification  that 
encourages  local  officials  and  the  public 
with  questions  about  demonstration 
projects  to  raise  them  with  State 
pipeline  safety  officials  who  can  raise 
them  in  the  consultation  process. 
OPS  would  constitute  a  Project 
Review  Team  (PRT)  to  consult  with  the 
operator,  keep  abreast  of  any  subsequent 
discussions,  and  provide  technical 
input  on  whether  a  demonstration 
project  could  be  approved.  OPS  would 
customize  the  make-up  of  each  PRT  to 
the  company  and  project.  The  PRT 
members"  roles  would  be  defined  in 
OPS-developed  protocols,  designed  to 
ensure  rigorous  yet  fair  and  consistent 
treatment  of  all  operators  throughout 


plan  negotiation,  approval,  and 
monitoring.  The  mix  of  States  and  OPS 
regional  personnel  on  the  PRTs,  as  well 
as  any  outside  technical  expertise 
consulted,  would  vary  from  project  to 
project  depending  on  the 
demonstration's  technical  focus  and 
geographic  location. 

Some  of  the  same  OPS  headquarters 
staff  would  be  on  all  PRTs  to  ensiu« 
consistent  application  of  poUcy 
throughout  the  project  and  to  follow  all 
issues  raised  during  the  consultations  to 
their  resolution. 

The  consultation  would  focus  on  the 
design,  operations,  and  maintenance 
practices  that  would  replace  practices 
required  by  49  CFR  Part  192  or  195,  and 
that  would  achieve  superior  overall 
safety  and  environmental  protection. 
The  o{>erator  would  provide  the 
rationale  for  these  risk  control 
alternatives  by  generally  describing  the 
specific  risk  management  models, 
processes,  and  sources  of  data 
sum)orting  their  selection. 

Other  consultation  discussion  topics 
would  include  the  program  goals,  the 
project  scope  defined  per  the  Interim 
Risk  Management  Program  Standard, 
the  project-specific  performance 
measures,  the  operator's  auditing  plan, 
a  plan  for  OPS  audits,  proprietary 
issues,  provisions  for  public 
communication,  and  the  outline  for  a 
work  plan  including  benchmarks,  risk 
assessment  processes,  new  technologies 
apphed,  points-of-disclosiu«,  and 
mechanisms  for  monitoring  and 
refinement. 

(3)  Formal  Application  and  Approval 

An  operator  would  submit  an 
appUcation  formally  indicating  its 
intent  to  enter  into  a  risk  management 
demonstration  project.  Consistent  with 
the  program  standard's  intent  for  an 
efficient  information  flow  among 
appropriate  stakeholders,  a  summary  of 
this  formal  application  would  be 
published  in  the  Federal  Register,  and 
the  appUcation  itself  would  be  made 
available  for  review  and  comment  in  the 
docket.  OPS  will  again  communicate 
with  national  pubfic,  environmental  and 
other  interested  organizations  about  the 
sites  in  which  we  intend  to  approve 
demonstration  projects  so  that  local 
officials  can  be  notified  and  informed. 

The  formal  application,  including  a 
detailed  work  plan,  would  document 
operator/PRT  resolution  of  issues  raised 
during  the  consult«tl6^  and  any 
subsequent  discriSsSfons.  It  would  also 
provide  assiirariCe-pf  a  corporate 
commitment  to  implement  the  project  in 
accordance  with  the  operator's  risk 
management  application.  Other  issues 
may  be  included  at  the  operator's 


discretion,  such  as  how  to  retiun  to 
compUance  with  the  regiilations  should 
a  demonstration  be  terminated. 

OPS  would  review  the  application 
and  comments,  and  decide  whether  to 
approve  the  project.  If  OPS  decides  to 
approve  the  project.  OPS  would  issue 
the  operator  a  written  order.  The  order, 
in  addition  to  exempting  an  operator 
from  the  appUcabiUty  of  specified 
pipeline  safety  regulatory  requirements 
for  the  period  of  tihe  demonstration, 
would  set  forth  the  terms  and 
conditions  for  the  operator's 
participation  in  the  demonstration 
project.  The  order  would  be  enforceable. 

(4)  Implementation 

A  risk  management  project  would 
start  as  soon  as  OPS  approves  the  formal 
appUcation  and  work  plan,  issues  the 
order,  and  notifies  the  pubUc  through 
the  Federal  Register  that  the  order  is  in 
effect.  Regulators  and  operators  would 
monitor  risk  management 
demonstration  projects  for  compUance 
with  the  order.  OPS  would  provide  each 
participating  operator  with  a  plan 
describing  the  regidators'  expected  level 
of  effort  in  monitoring  the 
demonstration,  including  the  type  of 
audits,  their  frequency,  the  participants. 
the  audit  scope,  and  the  operator's 
means  of  addressing  those  aspects  of  the 
demonstration  site  remaining  in 
compUance  with  the  regulations,  but 
this  plan  would  not  limit  OPS's 
statutory  authority  to  inspect  a  pipeline 
faciUty  during  the  period  of  the 
demonstration.  Planned  OPS  audits 
would  coincide  with  the  operator's  data 
taking  at  key  decision  points,  such  as 
when  the  operator  evaluates  the 
effiectiveness  of  safety  activities  or 
considers  modifying  safety  activities. 

An  operator  would  notify  OPS  of  any 
intent  to  make  substantive 
modifications  to  the  risk  management 
project  once  a  demonstration  is 
underway.  The  PRT  may  reconvene  to 
renegotiate  project  approval  or  to 
resolve  other  significant  issues. 
Provisions  wiU  be  made  for  public 
review  and  comment  on  renegotiated 
projects. 

OPS  could,  through  appropriate 
administrative  action,  address  any 
unsafe  conditions  that  arise  during  the 
demonstration  period  to  ensure  that 
such  conditions  are  quickly  addressed. 
OPS  would  also  administer  civil 
penalties  within  the  provisions  of  the 
existing  regulations  for  operators  not 
complying  with  the  order. 

(5)  Termination 

OPS  intends  that,  where  a  risk 
management  demonstration  project  is 
determined  to  have  been  successful,  the 


operator  could,  in  Ueu  of  switching  to 
compUance  with  the  regulations, 
continue  to  exercise  risk  management 
on  that  part  of  the  system  that  was 
covered  by  the  demonstration.  However, 
this  determination  could  not  be  made 
until  the  end  of  the  demonstration 
period.  Upon  conclusion  of  the  project, 
or  if  it  is  terminated  earUer. 
consideration  would  be  given  to 
installations  or  facility  inodifications 
made  during  the  demonstration  project 
that  confUct  with  fiiture  regulatory 
actions. 

OPS  may  consider  terminating  a 
demonstration  project  if: 

(i)  The  operator  requests  termination 
due  to  changed  circumstances; 

(ii)  The  operatcM-  does  not  compfy 
with  the  terms  and  conditions  of  the 
approved  risk  management  project; 

(iii)  Safety  has  been  compromised;  or 

(iv)  OPS  and  the  operator  fail  to  agree 
on  a  substantive  modification  to  a  risk 
management  project. 

V.  Summary  of  Means  of  Achieving 
Meaningfiil  Public  and  Community 
Involvement 

OPS  is  providing  niunerous 
opportiuiities  for  pubUc  participation  in 
the  design  and  implementation  of  the 
Pipeline  Risk  Management 
Demonstration  Program.  One  of  OPS's 
objectives  for  the  demonstrations  is  to 
establish  a  common  fi^mework  for 
productive  conunimication  with  pubUc 
safety  officials  and  the  pubUc.  and  for 
getting  meaningful  pubUc  input  into  the 
risk  management  process.  OPS  beUeves 
meaningful  pubUc  input  is  essential  if 
the  demonstiations  are  to  be  successful. 

The  pubUc  was  invited  to  comment 
on  early  regulatory  framework  concepts 
via  Federal  Register  notices  pubUshed 
in  60  FR  49040,  September  21, 1995, 
and  60  FR  65725,  December  20. 1995. 
OPS  is  soUciting  pubUc  comment  on  the 
latest  framework  concepts  via  this 
notice.  In  addition  to  the  notices.  OPS 
has  held  two  pubUc  meetings  in 
preparation  for  the  demonstrations  and 
has  scheduled  a  third  for  January  28. 
1997.  in  New  Orleans.  LA.  The  previous 
pubUc  meetings  were  held  on  November 
7. 1995.  in  McLean,  Virginia,  and  on 
April  14-15, 1996.  in  Houston.  TX.  At 
the  third  meeting.  OPS  plans  to  present 
the  final  framework  and  supporting 
documents,  and  to  demonstrate  the 
review  and  approval  process  using 
prototype  risk  management  projects. 

This  notice  directs  interested 
members  of  the  pubUc  to  the  docket,  to 
the  American  Petroleum  Institute  (API), 
or  to  a  website  to  obtain  and  comment 
on  the  latest  draft  of  the  Interim  Risk 
Management  Program  Standard.  The 
standard  describes  the  elements  that 


OPS.  its  State  partners,  and  industry 
agree  must  be  common  taall 
demonstration  projects.  One 
requirement  is  an  external 
communications  element,  in  which 
regulator  and  other  stakeholder  interests 
and  concerns  are  understood,  and 
program  goals  and  results  are 
communicated  to  and  discussed  with 
the  pubUc,  as  well  as  Federal,  State,  and 
local  regulators,  and  other  stakeholders 
as  appropriate.  The  docket  associated 
with  this  notice  will  have  available  for 
review  any  comments  received  on  the 
standard  and  on  the  regulatory 
framework. 

This  notice  also  describes  the 
numerous  opportunities  OPS  is  ofiiering 
the  pubUc  for  comment  during  the 
demonstration  review  and  approval 
process.  Before  formal  applications  are 
due,  OPS  will  pubUsh  for  public 
comment  a  Federal  Register  notice 
describing  the  demonstration  projects 
under  consideration  and  each 
company's  concept  for  communicating 
with  local  safety  officials  should  OPS 
approve  its  demonstration  project.  The 
pubUc  will  be  noticed  again  once  the 
formal  appUcation  is  received  and 
approval  is  imminent.  At  this  time,  a 
summary  of  the  formal  appUcation  will 
be  pubUshed  in  the  FedraaJ  Register. 
and  the  appUcation  itself  will  be  made 
available  for  review  and  comment 
through  the  docket.  At  each  opportunity 
for  notice  in  the  Federal  Regialer,  OPS 
wiU  communicate  with  national  pubUc. 
environmental  and  other  interested 
organizations  about  the  sites  under 
consideration  so  that  local  officials  can 
be  notified  and  informed  about  planned 
promm  activities. 

Affected  States  %vill  be  a  part  of  the 
Project  Review  Team  (PRT) 
recommending  whether  or  not  OPS 
should  approve  a  demonstration  project 
OPS  will  provide  notification  that 
encourages  local  officials  and  the  pubUc 
with  questions  about  demonstration 
projects  to  raise  them  with  State 
pipeline  safety  officials  who  can  raise 
them  with  the  PRT. 

OPS  and  industry's  communications 
effort  foctising  on  pubUc  and 
environmental  officials  and  other 
interested  organization  representatives 
is  intended  to  provide  these  officials 
with  adequate  information  to  reassure 
the  pubUc  that  an  appropriate  regulatcny 
presence  is  in  place  during  the 
demonstrations,  and  to  d^cribe  how 
safety  and  environmental  protection 
wiU  be  enhanced  by  risk  management. 
OPS  would  appreciate  comments  on 
whether  these  medunisms  are  adequate 
to  ensure  puhUc  and  community 
involvement,  and  if  not,  what  OPS  and 
operators  choosing  to  participate  in  the 
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demonstration  projects  can  do  to 
achieve  such  involvement. 

VL  Report  to  Congress 

By  March  31,  2000.  OPS  will  submit 
a  Report  to  Congress  on  the  results  of 
the  demonstration  projects,  evaluating 
how  effectively  safety,  environmental 
protection,  and  reUabihty  have  been 
improved  by  participating  operators,  the 
feasibility  of  risk  management  in 
general,  and  recommending  whether 
and  in  what  form  risk  management 
should  be  incorporated  into  the  Federal 
pipeline  safety  program  on  a  permanent 
basis. 

Appendix  B — The  Pipeline  Risk 
Management  Demonstration  Program 
Public  Meeting,  January  28, 1997,  New 
Orleans,  Louisiana 

NotK  The  complete  transcript  of  this 
Public  Meeting  is  available  on  the  Ihtemet  at: 
http7/ops.dot.gov 

1.  Background  and  Objectives 

Moving  into  Implementation 

Over  the  last  few  years,  the  Office  of 
PipeUne  Safety  (OPS)  has  been 
investigating  the  use  of  risk 
management  as  a  regulatory  alternative 
that  would  produce  superior 
performance  in  more  cost-effective 
ways.  Over  this  time,  OPS  has  worked 
in  partnership  with  the  pipeline 
industry  and  State  regulators  through  a 
series  of  Risk  Assessment  Quahty 
Teams  (RAQTs)  and  has  discussed 
progress  and  concerns  at  a  series' of 
meetings  and  conferences,  including  a 
Pipeline  Safety  Summit  in  1994,  and 
Risk  Management  Conferences  in  1995 
and  1996. 

The  initial  RAQTs.  which 
investigated  the  feasibility  of  using  risk 
management  within  the  pipeline 
industry,  concluded  that  risk 
management  had  the  potential  to 
provide  significant  benefits  by 
improving  safety,  environmental 
protection,  rehabiUty,  and  cost-effective 
operation.  However,  these  Teams  noted 
a  variety  of  technical  and  regulatory 
issues  that  still  needed  to  be  resolved, 
and  reconmiended  that  a  demonstration 
program  be  planned  and  implemented 
to  test  the  viability  of  risk  management 
as  a  regulatory  alternative. 

The  nrst  Risk  Management 
Conference,  held  in  McLean,  Virginia, 
in  November  1995,  identified  the  most 
important  of  these  issues.  A  major 
conclusion  from  this  first  Risk 
Management  Conference  was  that  a  set 
of  "building  blocks"  needed  to  be 
developed  to  provide  an  adequate 
foimdation  up>on  which  a  viable  and 
responsible  Risk  Management 
Demonstration  Program  could  be 


constructed.  After  this  conference, 
partnerships  representing  OPS,  States, 
locaUties.  industry  and  the  public  were 
formed  to  design  and  construct  the 
following  building  blocks: 

•  The  Risk  Management  Program 
Framework  that  defines  how  OPS 
receives,  reviews,  approves,  and 
monitors  operators  risk  management 
demonstration  projects; 

•  The  Risk  Management  Program 
Standard  that  defines  the  essential 
elements  and  characteristics  of  an 
operator's  risk  management  program; 

•  Guidance  on  Performance  Measures 
that  supports  the  abiUty  of  operators 
and  OPS  to  monitor  performance, 
ensure  that  superior  performance  is 
being  achieved,  and  evaluate  the  results 
of  the  Risk  Management  Demonstration 
Program; 

•  A  Conununications  Plan  that 
describes  how  information  about  the 
demonstration  projects  will  be  provided 
to  local  safety  officials  and  other 
interested  parties,  and  how  information 
from  these  parties  will  be  input  to  the 
demonstration  process; 

•  A  Training  Plan  that  defines  how 
OPS,  States,  and  industry  will  be 
trained  in  the  risk  management  building 
blocks. 

Work  commenced  on  these  building 
blocks  in  early  1996.  A  second  Risk 
Management  Conference  was  held  in 
Houston,  Texas  in  April.  1996  to  review 
progress  and  to  hear  input,  concerns, 
and  suggestions  about  the  building 
blocks. 

A  draft  version  of  the  Program 
Framework  was  developed  by  OPS  and 
pubUshed  in  the  Federal  Register  on 
November  15.  1996,  followed  by  a  60- 
day  public  comment  period. 

A  draft  Program  Standard  was 
developed  by  the  Program  Standard 
Quahty  Team  and  referenced  in  the 
Federal  Register  notice.  Comments  were 
received,  and  incorporated  into  an 
Interim  Program  Standard  in  early 
January,  1997. 

A  draft  Performance  Measures 
Guidance  was  produced  by  the 
Performance  Measures  Working  Group, 
and  distributed  for  comment  in 
December,  1996. 

A  draft  Communications  Plan  was 
produced  by  OPS  and  the  JRAQT 
Coordination  Team  and  distributed  for 
comment  in  early  January,  1997. 

A  draft  Training  Plan  was  produced 
by  OPS  and  distributed  for  comment  in 
early  January,  1997. 

Tne  Accountable  Pipeline  Safety  and 
Partnership  Act  of  1996  was  passed  by 
Congress  and  signed  into  law  by 
President  Clinton  on  October  12, 1996. 
This  Act  required  the  Secretary  of 
Transportation  to  "estabhsh  risk 


management  demonstration  projects — 
A)  to  demonstrate,  through  the 
voluntary  participation  by  owners  and 
operators  of  gas  pipeUne  facihties  and 
hazardous  Uquid  pipeUne  facilities,  the 
application  of  risk  management,  and  B) 
to  evaluate  the  safety  and  cost- 
effectiveness  of  the  program."  President 
Clinton  provided  additional  direction  to 
the  Secretary  through  a  Memorandum 
that  directed  the  Secretary  to  implement 
administrative  safeguards  for  carrying 
out  the  law  that  will  enhance 
accoimtability  and  protection  of  public 
safety  and  the  environment. 

Meeting  Purpose . 

This  Public  Meeting  was  designed  to 
allow  OPS  to:  1)  Present  to  the  public 
the  basic  risk  management 
demonstration  program  building  blocks, 
2)  Describe  and  illustrate,  with  simple 
examples,  how  the  review  and  approval 
process  is  envisioned  to  work,  and  3} 
Obtain  input  from  all  interested  parties 
concerning  the  building  blocks  or  any 
other  aspect  of  the  Risk  Management 
Demonstration  Program. 

Each  of  the  draft  building  block 
documents,  the  Act  of  1996,  the 
President's  Directive,  and  other  relevant 
documents  were  provided  as  handout  to 
each  person  attending  the  meeting  and 
distributed  to  all  State  pipeline  safety 
agencies. 

[OPS  received  input  from  this 
Meeting,  revised  the  draft  building 
blocks  as  necessary,  and  pubhsbed  a 
final  Progr£im  Framework  in  the  Federal 
Register  in  March  1997,  inviting 
companies  to  submit  Letters  of  Intent  for 
risk  management  demonstration 
projects.) 

2.  Conference  Synopsis 

This  section  provides  a  brief  summary 
of  each  of  the  major  sessions  on  the 
Meeting  agenda. 

Welcome  and  Introduction 

Richard  Felder — Associate 
Administrator  for  Pipeline  Safety 

Mr.  Felder  opened  the  conference  by 
welcoming  everyone.  He  noted  that  OPS 
and  its  State  and  industry  partners 
started  out  over  two  years  ago  with  the 
realization  that  there  may  be  a  better 
way  of  approaching  pipeline  safety 
regulation,  an  approach  that  is  not 
event-driven  and  that  does  not  result  in 
specification-based  regulation.  OPS  is 
looking  for  a  better  approach  that  will 
give  superior  safety  through 
customization,  flexibihty,  collaboration, 
and  irmovation. 

Mr.  Felder  read  a  letter  from  Mr. 
Bruce  Ellsworth,  a  PubUc  Service 
Commissioner  in  New  Hampshire  and 


Chairman  of  the  National  Associatim  of 
Regulatory  Utility  Commissioners,  to 
illustrate  changes  in  perception  from  the 
first  risk  management  meetings  until 
now.  Mr.  Ellsworth  noted  that  he  was 
originally  skeptical  about  replacing  the 
existing  safety  regulations  with  risk 
management.  He  believes  that  the 
Natural  Gas  Pipeline  Safety  Act  of  1968 
has  led  to  an  outstanding  safety  record, 
and  was  reluctant  to  fix  something  that 
was  not  broken.  However,  as  a  result  of 
his  participation  on  the  Joint  Risk 
Assessment  PoUcy  Steering^ Team,  he 
has  seen  that  there  may  be  an 
opportimity  to  make  the  systmn  work 
better,  cheaper,  and  more  effectively.  Mr 
Ellsworth's  letter  stated  that  he  beUeved 
OPS  has  been  right  in  exploring  the 
viabiUty  of  risk  management  as  a 
regulatory  alternative,  and 
communicated  his  support  for  the  pilot 
demonstration  program. 

Mr.  Felder  then  delineated  the  basic 
building  blocks  of  the  Demonstration 
Program  and  emphasized  the  new 
awareness  and  resolve  on  the  part  of 
OPS  to  address  the  issues  of  pubUc 
involvement 

RSPA  Perspectives 

Kelley  Coyner,  Research  and  Special 
Programs  Administration 

Ms.  Coyner's  discussion  focused  on 
the  two  twins  of  "opportimity"  and 
"responsibihty"  that  risk  management 
presents.  Risk  management  provides  a 
tremendous  opportunity,  but  only  if  we 
take  the  responsibility  to  do  it  right  very 
seriously.  She  said  that  the  pipeline  risk 
management  initiative  was  consistent 
and  supportive  of  President  Chnton's 
vision  of  a  government  that  is  humble 
enough  not  to  solve  all  of  our  problems, 
but  strong  enough  to  give  us  the  tools 
to  solve  our  problems  ourselves. 

Ms.  Coyner  described  the 
opportunities  that  risk  management 
provides  to  comprehensively  analyze 
risks,  prioritize  resources,  and  track 
performance;  to  be  smarter  and  more 
accountable.  She  spoke  of  the 
responsibiUties  of  continuing  the 
partnerships  that  got  us  to  this  point,  to 
continuously  improve  as  we  move 
forward,  and  to  set  clear  and  ambitious 
performance  goals. 

A  major  theme  of  Ms.  Coyner's  talk 
was  the  need  for  communication  and 
pubUc  involvement.  Improving  pubUc 
involvement  has  been  a  program  goal 
from  the  beginning.  She  asked  members 
of  the  audience  to  take  seriously  the 
challenge  to  make  sure  that  OPS  and  its 
partners  are  off  to  a  good  start  and  going 
in  the  right  direction  by  providing  their 
comments  in  this  pubUc  meeting. 


Risk  Management  Building  Blocks  Panel 

Program  Framework 

Stacey  Gerazd,  Office  of  Pipeline  S»ieiy 

Program  Standard 

Denise  Hamsher,  Lakehead  Pipe  Line 

Performance  Measures  Guidance 

Ivan  Huntoon,  Office  of  Pipeline  Safety, 
Don  Stursma,  Iowa  Commerce 
Department 

Communications  Plan 

Stacey  Gerard,  Office  of  PipeUne  Safety 

Training  Outline 

Richard  Sanders,  Transportation  Safety 
Institute 

Program  Framework 

Ms.  Gerard  discussed  the  Program 
Framework,  which  describes  the 
processes  by  which  OPS  will  receive, 
review,  approve,  audit,  and 
communicate  information  about 
operator  risk  management 
demonstration  projects.  She  described 
the  contents  of  the  draft  Program 
Framework  (published  in  the  Federal 
Register)  and  the  comments  received  on 
this  draft.  Ms.  Gerard  also  discussed  the 
Accountable  Pipeline  Safety  and 
Partnership  Act  of  1996  and  the 
President's  Directive  that  accompanied 
the  law.  She  noted  that  the  President's 
Directive  requires  that  risk  management 
demonstration  projects  produce 
superior  safety  and  environmental 
protection,  and  directed  OPS  to  place 
more  emphasis  on  meaningful  public 
and  community  involvement. 

Ms.  Gerard  outlined  the  basic  steps  in 
the  regulatory  process,  including: 

•  The  Letter  of  Intent  (LOI).  in  which 
the  company  conamunicates  its 
intention  to  develop  and  propose  a  risk 
management  demonstration  project; 

•  The  Screening  Process,  in  which 
OPS  screens  the  LOI  to  select  a  set  of 
potential  projects  that  have  the  best 
chance  of  supporting  the  Demonstration 
Program  goals; 

•  Pre-consultations,  in  which  OPS 
staff  meets  with  the  selected  operators 
to  discuss  their  proposed  project,  clarify 
information  in  the  LOI,  and  prepare  the 
Project  Review  Team  (PRT)  for  an 
efficient  considtation  with  the  operator: 

•  The  Consultation  Process,  in  which 
an  PRT  meets  with  the  company,  and 
through  a  series  of  discussions, 
information  exchange,  and  interactions 
come  to  agreement  on  the  scope  and 
characteristics  of  an  acceptable  risk 
management  demonstration  project, 
leading  to  the  submittal  of  an 
appUcation  by  the  operator; 


•  The  Review  and  Approval  Process, 
in  which  OPS  reviews  the  operator's 
appUcation.  approves  it  if  appropriate, 
and  reflects  the  commitments  and  terms 
and  conditions  of  the  program  in  a  DOT 
Order; 

•  The  Audit  Plan,  developed  by  OPS, 
which  wiU  coincide  with  the  company's 
Worii  Plan  milestones  and  decision 
points,  and  which  describes  the  specific 
processes  and  areas  of  OPS  audits  of  the 
risk  management  demonstration  project; 

•  The  Implementation  Phase,  in 
which  OPS  and  the  operator  monitor 
progress,  and  modify  or  terminate  the 
project  as  necessary. 

She  noted  that,  based  on  comments  to 
the  FR  Notice,  the  window  of  time  for 
submitting  LOIs  will  be  extended  to  90 
or  120  days.  She  strongly  encouraged 
capable  companies  to  submit  LOIs. 

Ms.  Gerard  discussed  the  issue  of  the 
"clear  and  estabUshed"  safety  record 
required  by  the  President  in  his 
Directive  of  all  demonstration  program 
participants.  She  noted  that  OPS  wanted 
companies  with  a  clear  record  of 
compliance  to  start  the  project,  and  OPS 
will  work  with  companies  to  be  sure 
there  is  a  clear  record. 

Ms.  Gerard  also  discussed  the  issue  of 
"superior  performance".  The  President's 
Directive  states  that:  "The  Secretary  (of 
Transportation)  shall  require  each 
project  to  achieve  superior  levels  of 
pubUc  safety  and  environmental 
protection  when  compared  with 
regudatory  requirements  that  otherwise 
would  apply."  Ms.  Gerard  noted  that, 
consistent  with  other  aspects  of  the 
President's  Directive,  superior 
performance  would  be  achieved  through 
a  combination  of: 

(a)  Improved  analytical  and  decision- 
making processes.  Risk  management 
programs  consistent  with  the  Program 
Standard  would  be  expected  to  include 
a  comprehensive  examination  of  risks, 
improved  aUocation  of  resources, 
enhanced  communications  within  the 
company,  better  interactions  with  the 
regulators,  meaningful  pubUc 
involvement,  and  other  features  that 
would  lead  to  superior  performance. 

(b)  Selection  of  an  integrated  set  of 
risk  control  activities  that  is  expected  to 
reduce  risks  to  the  pubUc,  workers,  and 
the  environment 

(c)  Full  accoimtabiUty.  Operators  will 
be  expected  to  identify  project-specific 
performance  measures  and  submit 
project  work  plans  that  expUcitly  define 
operator  commitments.  These 
commitments  are  reflected  in  Orders 
that  delineate  the  terms  and  conditions 
under  which  the  operator's  risk 
management  program  is  authorized,  and 
which  are  subject  to  the  full 
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enforcement  authority  of  the  United 
States. 

She  clarified  the  role  of  the  States, 
stating  that  OPS  is  inviting  the  States  to 
participate  in  the  PRT  process,  but  not 
mandating  participation  of  the  States. 

Program  Standard 

Ms.  Hamsher,  Co-Chair  of  the  Joint 
Risk  Assessment  Program  Standard 
Team,  described  the  basic  objectives  of 
the  Program  Standard,  how  it  was 
developed,  and  its  basic  elements.  She 
stated  that  the  Program  Standard 
describes  the  basic  elements  and 
characteristics  of  an  operator's  risk 
management  program.  The  Program 
Standard  describes  the  basic  program 
and  process  elements,  and  the 
functional  requirements  of  a  risk 
management  program,  but  does  not 
specify  exactly  how  these  elements  or 
functions  should  be  performed, 
allowing  operators  to  customize  their 
specific  programs  and  technical  tools  to 
their  situation  and  needs.  It  is  not  an 
instruction  manual,  a  substitute  for 
training,  or  a  tool  box.  The  Program 
Standard  can  provide  the  starting  point 
for  the  OPS  review  of  proposed 
demonstration  projects,  but  it  is  not 
intended  as  a  checklist  for  review  and 
approval  of  demonstration  projects. 

Ms.  Hamsher  discussed  some  of  the 
risk  management  guiding  principles  that 
were  developed  by  the  JRAQT.  One  of 
the  key  guiding  principles  is  that  risk 
management  is  a  management  decision 
support  process.  It  is  not  just  a  set  of 
technical  models,  but  a  comprehensive 
program  that  is  integrated  with  the 
overall  operation  of  the  company  to 
produce  t)etter  decisions  leading  to 
superior  performance.  Risk  management 
supports  responsible,  prudent,  and 
experienced  managers,  it  does  not 
replace  them.  She  also  noted  a  guiding 
principle  that  risk  can  be  controlled  and 
often  reduced,  but  it  cannot  be  totally 
eliminated.  We  aH  need  to  reinforce, 
and  communicate  this  reaUzation  so         ' 
that  expectations  for  zero  risk  are  not 
estabUshed.  Another  guiding  principle 
that  went  into  the  development  of  the 
Standard  was  that  risk  management 
produces  integrated  information  about 
safety  and  environmental  protection. 
Risk  management  increases  information 
and  information  flow,  between  the 
company,  its  regulators,  and  the  public. 

She  noted  that  the  JRAQT  recognized 
that  the  technical  models,  tools,  and 
processes  associated  with  a  risk 
management  program  necessarily 
include  some  subjective  judgements, 
uncertain  assumptions,  and  limited 
data.  Accordingly,  the  Program 
Standard  includes  a  Performance 
Monitoring  element  that  includes  the 


definition  and  monitoring  of 
performance  measures  that  are  directly 
tied  to  vahdating  the  specific 
assumptions  and  input  data  of  the 
operator's  risk  assessment  model  and 
process. 

Ms.  Hamsher  concluded  by  discussing 
the  future  of  the  Program  Standard. 
Progress  on  the  demonstration  projects 
will  be  monitored,  and  the  Program 
Standard  will  be  refined  and  improved 
over  the  next  four  years.  However, 
because  of  the  way  the  Program 
Standard  was  developed,  laying  out  the 
basic  elements  without  prescribing 
details,  it  is  not  expected  that  major 
modifications  will  be  necessary  over  the 
demonstration  period.  It  is  expected  that 
this  Program  Standard  will  eventually 
be  transformed  into  an  industry 
consensus  standard. 

Performance  Measures  Guidance 

Mr.  Huntoon,  Regional  Director  for 
the  OPS  Central  Region,  and  Don 
Stursma,  fit}m  the  Iowa  Commerce 
Department,  discussed  the  work  of  the 
Performance  Measures  Workgroup  and 
the  issues  the  group  addressed  in 
producing  the  draft  Guidance  on 
Performance  Measures.  The 
Performance  Measures  Workgroup  was 
formed  after  a  number  of  issues  related 
to  p>erformance  measures  were 
identified  by  the  JRAQT  Program 
Standard  Team. 

The  Workgroup  concluded  that  there 
were  two  key  areas  where  performance 
measures  were  important: 

(1)  In  monitoring  the  specific  results 
produced  by  individual  company 
demonstration  projects  to  ensure  that 
the  underlying  assimiptions  and  input 
data  of  the  risk  assessment  and  risk 
control  models  are  vaUd,  and  that  the 
approved  projects  are  indeed  resulting 
in  superior  performance  as  predicted. 

(2)  In  assessing  the  overall  success  of 
the  Risk  Management  Demonstration 
Program,  providing  input  to  the 
required  OPS  report  to  Congress,  and 
other  progress  reports. 

Key  issues  that  the  Workgroup 
addressed  were  the  availability  of  data 
to  support  meaningful  performance 
monitoring  and  the  cost  and  sensitivity 
of  data  reporting. 

The  report  produced  by  the 
Workgroup  is  intended  to  provide 
guidance  for  operators  who  are  planning 
to  participate  in  the  risk  management 
demonstration  program.  The  guidance 
should  assist  operators  in  developing  a 
performance  monitoring  process  as 
described  in  the  Program  Standard,  and 
provide  OPS  the  information  it  needs  to 
assess  the  overall  effectiveness  of  risk 
management  as  a  regulatcny  alternative. 


The  project-specific  performance 
measures  will  be  included  as  part  of  the 
operator's  demonstration  project 
apphcation,  and  will  depend  upon  the 
expected  outcomes  of  the  demonstration 
project,  and  the  selected  risk  control 
activities.  Mr.  Huntoon  delineated  some 
of  the  criteria  developed  by  the 
Workgroup  for  these  project-specific 
performance  measures. 

In  order  to  assess  the  overall  benefit 
of  risk  management  as  a  regulatory 
alternative,  the  Workgroup  felt  that 
program-wide  performance  measures 
were  needed  to  allow  individual 
companies  and  OPS  to  address  the 
following  questions: 

(1)  Safety  and  ReUabiUty.  Does  risk 
management  result  in  greater  safety, 
environmental  protection,  and  service 
reliability  than  would  otherwise  be 
achieved  through  compUance  with  the 
safety  regulations? 

(2)  Resource  Effectiveness.  Are 
resources  being  better  prioritized  and 
more  effectively  appUed  under  risk 
management? 

(3)  Communication  and  Partnership. 
Have  agency  and  industry  involvement 
in  the  discussion  of  risks  and  risk 
control  options,  and  the  agency's  and 
industry's  abiUty  to  impact  desired 
outcomes  increased  under  risk 
management? 

Mr.  Stiu^ma  discussed  each  of  these 
major  areas  in  turn,  describing  the 
issues  that  the  Workgroup  discussed  in 
the  process  of  producing  the  Guidance 
on  Performance  Measures.  He  also  gave 
a  variety  of  practical,  everyday 
examples  of  the  different  types  of 
performance  measures  to  illustrate  the 
concepts. 

He  noted  that  the  information  gained 
from  these  program-wide  performance 
measures  will  be  used  by  OPS  to 
prepare  a  report  to  Congress  on  the 
results  of  the  Risk  Management 
Demonstration  Program.  The  report  will 
address  each  individual  project  and 
provide  an  overall  recommendation  on 
the  apphcation  of  risk  management  as  a 
regulatory  alternative.  It  was 
recommended  that  a  successor  group  to 
the  Performance  Measures  Workgroup 
be  formed,  which  would  prepare 
annual,  interim  progress  reports.  It  is 
expected  that  OPS,  the  successor  group 
to  the  Performance  Measures 
Workgroup,  and  operators  participating 
in  the  demonstration  program  will 
jointly  prepare  the  interim  annual 
progress  reports. 

Communication  Plan 

Ms.  Gerard  described  the  evolution  of 
the  Communications  Plan  and  its  basic 
elements.  She  reiterated  the  importance 
of  meaningful  pubhc  involvement  to  the 


success  of  the  risk  management 
program,  and  summarized  the  niunerous 
mechanisms  plaimed  for 
communication  and  involvement.  In 
response  to  concerns  expressed  by  some 
that  the  pubhc  would  only  be  informed 
too  late  in  the  game  to  have  any 
meaningful  impact,  Ms.  Gerard  pointed 
out  that  OPS  will,  right  at  the  beginning 
of  the  review  and  approval  process, 
simunarize  the  Letters  of  Intent  from 
companies  selected  to  provide  risk 
management  project  appUcations.  In 
addition  to  pubhcation  in  the  Federal 
Register,  project  summaries  will  be 
distributed  to  local  safety  officials,  and 
feedback  loops  will  be  estabUshed  to 
obtain  input  from  interested  parties,  at 
the  very  beginning  of  the  consultation 
process.  Information  that  comes  in  will 
feed  into  the  pre-consultation  and 
consultation  process. 

Each  project  summary,  referred  to  as 
a  prospectus,  will  describe  to  local 
officials  the  objectives  of  each  project, 
the  safety  alternatives  being  discussed, 
and  the  company's  approach  to 
communications  with  the  pubUc.  The 
prospectus  will  define  at  least  three 
points  of  contact  for  anyone  wishing  to 
provide  information  or  comment.  One 
point  of  contact  will  be  bom  OPS 
Headquarters,  one  will  be  at  the  State 
level  (if  the  State  agrees),  and  one  from 
the  operating  company.  As  new  or 
additional  information  is  developed 
during  the  consultation  process,  the 
prospectus  will  be  updated  to  keep 
people  posted  on  events  throughout  the 
process. 

At  the  time  of  the  formal  application 
from  the  company,  the  company's 
apphcation  will  be  made  available  in 
the  docket,  and  a  summary  will  be 
pubhshed  in  the  Federal  Register. 
When  the  apphcation  is  approved  and 
an  Order  is  issued.  OPS  will  issue 
another  Federal  Register  Notice. 

Ms.  Gerard  statedthat  the  aggressive 
OPS  commimicaticHis  effort  under  risk 
management  is  a  much  larger 
commitment  that  they  have  ever  made 
before  because  they  understand  how 
important  meaningful  pubhc 
involvement  is  to  the  success  of  the 
program. 

Training  Outline 

Mr.  Sandera.  from  the  Transportation 
Safety  Institute,  summarized  the 
training  program  that  OPS  is  developing 
to  support  the  risk  management 
demonstration  program.  OPS  is 
committed  to  joint  government/industry 
tFaining  to  ensure  that  all  parties  have 
a  mutual  understanding  of  the  program, 
and  speak  the  same  language  (or  can  at 
least  accurately  interpret  each  other's 
language)  to  feiidhtate  the  consultation 


process,  and  ensure  high  quaUty, 
comprehensive  risk  management 
programs  result  that  produce  superior 
performance. 

Mr.  Sanders  outlined  the  currently 
envisioned  training  program,  which  is 
designed  to  support  the  Project  Review 
Team,  OPS,  and  the  company  during  the 
project  review  and  approval  process. 
The  progiam  includes: 

•  An  Overview  of  the  Risk 
Management  Demonstration  Program. 

•  The  Demonstration  Process  and 
Building  Blocks. 

•  The  Risk  Management  Program  and 
Process  Elements. 

•  OPS  Auditing  of  an  Approved  Risk 
Management  Demonstration  Project. 

•  Prototypical  Examples  to  Illustrate 
the  Demonstration  Process. 

The  training  program  will  be 
developed  in  a  modular  format,  so  that 
orientations  and  training  courses  can  be 
customized  to  the  specific  audience,  its 
level  of  experience,  and  its  specific  ' 
training  needs.  The  first  two  blocks  of 
the  training  hsted  above,  and  selected 
portions  of  the  other  blocks,  can  be 
provided  as  an  orientation  or 
"headstart"  program  to  those  that  have 
not  been  actively  involved  in  the 
program  development  phase,  or  who 
wish  to  establish  a  common  starting 
point. 

The  Risk  Management  Program  and 
Process  Elements  portion  of  the  training 
is  based  on  the  Program  Standard 
building  block  produced  by  the  JRAQT, 
and  will  provide  overview  descriptions 
of  various  types  of  risk  assessment  and 
prioritization  models  and  processes. 

Mr.  Sanders  asked  for  review  of  the 
training  material,  and  input  about 
training  needs,  including  the  usefulness 
of  video,  computer-based  training,  or 
Internet  interactive  training. 

Prototypes 

Moderator  Mike  Neuhard,  Fairfax 
County  Fire  Department 

PaneUsts:  Bruce  Hansen.  Office  of 
Pipeline  Safety,  Andy  Drake.  PanEnergy 
Corporation,  Beth  Callsen.  Office  of 
Pipeline  Safety.  Gary  Zimmerman,  Shell 
Pipeline 

Two  examples  of  possible  regulatory 
alternatives,  one  from  the  natural  gas 
industry  and  one  from  the  hazardous 
liquid  industry  were  discussed  to 
illustrate  the  demonstration  process 
described  in  the  Program  Framework 
and  discussed  in  the  Building  Blocks 
Panel.  The  examples  were  simpUfied 
versions  of  what  would  be  expected  in 
a  real  demonstration  project,  designed 
to  illustrate  the  interactive  process 
between  OPS  and  the  company,  and 
were  not  presented  as  practical 


examples  of  comprehensive  risk 
management  programs  or  to  illustrate 
the  critical  pubhc  involvement  aspects 
of  the  process. 

The  topics  addressed  by  each  of  the 
prototypes  included: 

•  The  information  expected  in  the 
Letter  of  Intent. 

•  The  characteristics  of  the  proposed 
demonstration  project  that  OPS  would 
look  for  in  screening  Letters  of  Intent. 

•  The  topics  that  would  be  discussed 
at  pre-consultation  sessions  between 
OPS  staff  and  the  operator. 

•  The  discussions  between  the  PRT 
and  the  company  concerning  the  risk- 
based  justification  for  the  proposed 
safety  alternatives. 

•  The  performance  measures 
necessary  to  vahdate  assimiptions  of  the 
risk  models  and  to  confirm  that  superior 
performance  was  being  produced. 

Audience  Questions  and  Comments 

Questions  and  comments  from  the 
audience  were  received  by  speakers  and 
paneUsts  at  a  few  different  points  in  the 
meeting.  Some  of  the  major  areas  of 
questions  and  comments  are 
simamarized  below.  A  full,  verbatim  set 
of  all  questions,  comments,  and  OPS 
responses  is  available  in  the  meeting 
transcript. 

•  The  liability  of  companies  under 
risk  management  demonstration 
projects  for  compliance  with  the  existing 
Federal  or  State  regulations. 

Mr.  Felder  stated  that  a  company  that 
implements  an  OPS-approved 
demonstration  project  is  conmiitted  to 
abiding  under  the  terms  of  their 
approved  apphcation.  as  reflected  in  the 
associated  OPS  Order.  Participation  in  a 
demonstration  project  is  not  an 
exemption  from  the  minimum  Federal 
pipeline  safety  standards  as  a  whole. 
The  underlying  regulations  that  would 
otherwise  apply  would  not  apply  to  the 
segment  of  the  pipeline  within  the 
demonstration  project;  the  approved 
project  and  corresponding  Cfrder  would 
apply.  There  should  be  no  problem  from 
the  puhhc's  perspective  if  the  company 
is  in  compliance  with  the  provisions  of 
its  demonstration  project  as  opposed  to 
being  in  comphance  with  the 
imderlying  regulations:  comphance 
with  provisions  of  the  project  is 
equivalent  to  comphance  with  the 
pipeline  safety  regulations.  The  up-front 
review  and  approval  process  assures  at 
the  outset  that  the  demonstration  project 
will  result  in  a  superior  level  of  safety 
compared  to  what  you  would  have 
imder  the  minimum  State  standards. 

•  The  quality  of  the  data  to  support 
risk  management. 

Mr.  Felder  noted  that  some  of  the 
audience  comments  reflected  the 
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situation  at  OPS  in  years  past,  but  did 
not  reflect  the  many  efforts  over  the  past 
few  years  that  OPS  has  taken  in 
increasing  partnership  with  industry. 
States,  and  the  pubUc  to  identify  new 
regiilatory  pathways,  to  get  the  type  of 
information  needed  to  regulate 
effectively.  He  also  noted  that 
considerable  work  has  gone  into 
ensuring  that  the  risk  management 
process  will  significantly  improve  the 
amoimt  and  quality  of  data  that  will  be 
available  to  OPS.  The  past  is  not  a  good 
indicator  of  where  OPS  is  going  in  the 
future  as  far  as  risk  information  and  data 
is  concerned. 

•  The  level  and  type  of 
communication  with  the  public,  and 
OPS's  role  in  this  process. 

Mr.  Felder  and  Ms.  Gerard  reiterated 
the  importance  placed  on 
communication  by  OPS,  and  the  need  to 
engage  in  an  unprecedented  outreach 
effort  from  OPS,  but  also  noted  the  joint 
responsibility  for  communication 
among  OPS,  industry,  local  safety 
officials,  and  the  pubUc.  Government 
cannot,  and  should  not,  do  everything. 
Mr.  Felder  said  that  it  was  important  to 
understand  that  the  people  who  run  the 
companies  are  also  citizens  of  the 
country.  They  have  a  great  stake  in  the 
outcome  of  the  work  they  do,  and  a 
great  stake  in  the  communities  that  they 
affect.  That  is  why  OPS  is  enlisting  their 
resources  as  part  of  the  pubUc  outreach 
process.  He  further  notCNd  that  OPS  is 
working  with  national  organizations 
because  they  have  people  and  resources 
in  every  conununity  in  America,  and 
this  can  leverage  OPS  efforts  in  getting 
down  to  the  local  community  level.  He 
stated  that  we  need  a  communication 
partnership  among  Federal  regulators, 
the  States,  national  organizations,  local 
officials,  and  the  public. 

Mr.  Felder  also  pointed  out  that  the 
situation  with  a  risk  management 
demonstration  project  is  not  analogous 
to  the  siting  of  new  pipeline,  where  a 
company  may  be  introducing  a  new  risk 
into  a  community  that  did  not  exist 
before.  Risk  management  demonstration 
projects  will  only  be  allowed  by  OPS 
where  the  com]}any  can  demonstrate 
that  superior  performance  can  be 
achieved.  The  communications  and 
due-process  needs  and  mechanisms  are 
accordingly  different  than  that 
associated  with  a  new  right-of-way  or 
zoning  change  hearing  where  new  and 
additional  risks  are  being  introduced. 

Ms.  Hamsher  pointed  out  that,  in 
addition  to  the  OPS  CcNnmunication 
Plan,  the  Program  Standard  contained 
expUdt  requirements  for  the  company 
to  develop  a  two-way  communications 
effort,  ensiiring  that  pubUc  information 


will  be  input  to  the  risk  assessment  and 
risk  control  processes. 

•  Public  access  to  the  Letters  of 
Intent. 

Mr.  Felder  stated  that  the  Letters  of 
Intent,  as  well  as  the  formal  company 
application  will  be  available  in  the 
docket  for  public  examination. 

•  The  intemctive  nature  of  the 
screening  process. 

Mr.  Feloer  and  Ms.  Gerard  stated  that 
the  screening  process  may  require 
information  meetings  and  interactions 
with  the  companies  to  clarify  points  in 
the  Letters  of  Intent  or  to  gather 
additional  information  needed  by  OPS. 
However,  any  interactions, 
consultations,  or  discussions  with  the 
company  or  States  does  not  change  the 
ultimate  responsibiUty  for  public  safety, 
which  sits  in  the  hands  of  the  OPS 
regulators. 

•  The  relationship  between  the  OPS 
program  and  other  regulators  such  as 
EPA. 

Mr.  Felder  noted  that  OPS  has  had 
close  collaboration  with  Mineral 
Management  Service  and  works  closely 
with  the  Coast  Guard,  a  part  of  DOT. 
OPS  is  interested  in  putting  together  a 
larger  network  of  agencies  to  share 
experiences  about  risk  management  and 
other  alternative  approaches  to 
regulation.  OPS  has  already  performed  a 
study  that  looked  at  over  a  dozen  other 
State  agency  programs  in  risk 
management,  defining  and 
incorporating  lessons  learned  from  these 
programs  into  the  pipeline  risk 
management  program.  OPS  has  begtm 
meeting  with  EPA  and  will  continue  to 
consult  with  the  EPA  on  issues  of 
mutual  interest. 

(Subsequent  to  the  pubUc  meeting, 
OPS  briefed  the  15  State  National 
Response  Team  (NRT)  agencies  and 
invited  them  to  participate  in  the 
Demonstration  Program.  As  part  of  the 
screening  and  selection  process,  OPS 
will  contact  NRT  officials  whose  regions 
may  be  affected  by  a  proposed 
demonstration  project  to  identify  an 
appropriate  role  for  the  officios' 
participation  in  the  Demonstration 
Program.  This  could  entail  the  NRT 
official  identifying  any  issues  and 
concerns  he  or  she  may  have  with  a 
candidate  demonstration  project, 
including  the  company's  safety  and 
environmental  compliance  record.  OPS 
will  keep  these  officials  abreast  of  the 
Demonstration  Program  and  individual 
projects  in  their  regions  via  aimual 
program  briefings,  project  prospectuses, 
and  updates.] 

•  Limitations  on  the  number  of 
demonstration  protects. 

Mr.  Felder  stated  that  OPS  is 
restricted  by  Presidential  directive  to 


ten  demonstration  projects,  involving 
interstate  pipelines.  No  demonstration 
projects  are  planned  for  the  local 
distribution  companies  at  this  time.  In 
addition.  OPS  will  be  undertaking  a 
variety  of  other  initiatives  related  to 
regulatory  reform  and  risk-based 
regulation  beyond  the  demonstration 
projects  themselves.  OPS  is  committed 
to  ensuring  a  high  quality 
demonstration  program  that  protects 
and  improves  safety  and  the 
environment,  understands  the 
significant  resources  required  to  support 
this  program,  and  will  not  take  on  any 
more  projects  than  it  can  responsibly 
and  prudently  handle. 

Summary  and  Closing 

John  Riordan,  Interstate  Natural  Gas 
Association  of  America  (INGAA) 
Pipeline  Safety  Task  Force,  Joe 
MartineUi,  API  General  Committee  on 
Pipelines,  Rich  Felder,  Office  of 
Pipeline  Safety 

Mr.  Riordan,  bom  MidCon  and  the 
spokesman  for  INGAA,  discussed  how 
the  Board  of  INGAA,  which  is 
represented  by  the  Chief  Executive 
Officers  of  the  major  pipelines  in  the 
United  States,  Mexico,  and  Canada 
became  interested  in  risk  management 
as  a  means  to  improve  safety.  He  noted 
that  society  and  the  marketplace  are 
demanding  increased  accountability 
from  industry  and  the  people  that 
regulate  the  industry,  and  INGAA 
beUeves  that  the  risk  management 
demonstration  program  is  very 
important  in  this  regard.  He  emphasized 
the  importance  of  communications,  and 
the  need  to  continuously  improve  in  a 
changing  world. 

Mr.  MartineUi,  past  President  of 
Chevron  Pipeline  and  Chairman  of  the 
General  Committee  on  Pipeline  for  API, 
recounted  the  history  of  how  industry, 
OPS,  and  other  interested  parties  got  to 
this  {Mint  on  risk  management.  He 
applauded  the  tremendous  amount  of 
work  done  by  a  large  number  of  people 
in  govermnent  and  industry  and  the 
public.  He  noted  that  a  key  recognition 
four  years  ago  was  "one  size  fits  all" 
regulation  was  not  in  the  best  interests 
of  anybody,  and  a  fundamental  change 
was  needed.  Mr.  MartineUi  discussed 
the  difficulty  of  change,  whether  in  a 
person,  a  company,  or  an  entire 
industry,  and  challenged  all  {>arties  to 
not  be  fearful  of  change.  He  warned 
people  not  to  get  caught  up  in  the  "30- 
year"  syndrome  or  the  "not  invented 
here"  syndrome  that  resists  change.  He 
also  talked  about  the  recognition  that 
government  and  industry  had  to  be 
more  collaborative  than  adversarial.  Mr. 
Martinelh  also  noted  that  we  were  not 


at  the  end  of  a  journey  with  the 
development  of  the  risk  management 
building  blocks,  but  just  at  the 
beginning  of  the  journey,  and  the 
joiuney  wiU  be  a  long  and  hard  one  that 
requires  significant  continued  effort 
from  all  parties.  A  key  message  was: 
"Get  comfortable  with  change"  and  he 
provided  a  rule  of  thumb  called  the  Rule 
of  Three  Positives.  "When  somebody 
suggests  a  change  to  you,  don't  say:  'No, 
that  won't  work.  That's  not  the  way  I  do 
it'  When  somebody  suggests  something 
new,  stop  and  think  and  make  three 
positive  comments  about  the  new  idea 
before  you  make  one  negative 
comment."  He  challenged  the 
companies  to  be  innovative,  creative, 
and  provide  OPS  with  so  many  quality 
demonstration  proposals  that  their 
selection  process  will  be  difficult. 

Mr.  Felder  closed  the  conference  by 
expressing  appreciation  to  aU  those  that 
attended  and  to  all  of  his  staff  that  made 
the  public  meeting  possible.  He  and 
Stacey  Gerard  then  handed  out  DOT 
certificates  of  appreciation  to 
individuals  outside  the  government,  in 
industry,  the  pubUc.  and  contractors, 
that  have  worked  with  the  various  Risk 
Assessment  Quality  Teams. 

(FR  Doc.  97-7827  Filed  3-26-97;  8:45  ami 
BNJJNQ  COK  4*10-«M> 


Federal  Register  /  Vol.  62,  No.  59  /  Thursday,  March  27,  1997  /  Notices 


14731 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Announcement  of  National  Customs 
Automation  Program  Test  of  Account- 
Based  Declaration  Prototype 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 


SUMMARY:  This  notice  annoimces 
Customs'  plan  to  conduct  an  accoimt- 
based  declaration  prototype  (NCAP/P) 
under  the  National  Customs  Automation 
Program  (NCAP),  and  invites  eUgible 
importers  to  participate.  The  NCAP/P 
will  be  initially  applicable  to 
merchandise  imported  by  truck  through 
the  ports  of  Laredo,  Texas  (Colombia 
Bridge  only),  and  Detroit  and  Port 
Huron,  Michigan.  This  notice  provides 
a  description  of  the  test,  outlines  the 
development  and  evaluation 
methodology  to  be  used  in  the  test,  sets 
forth  the  eUgibihty  requirements  for 
participation  in  the  test  and  invites 
pubhc  comment  on  any  aspect  of  the 
planned  test. 

DATES:  The  account-based  declaration 
prototype  (NCAP/P)  will  commence  no 
earher  than  August.  1997  and  will  run 
for  approximately  eighteen  months. 


with  evaluations  of  the  prototype 
occurring  periodicaUy.  All  applications 
to  participate  in  the  test  must  be 
received  on  or  before  April  25. 1997. 
Public  comments  on  any  aspect  of  the 
planned  test  must  be  received  on  or 
before  AprU  25, 1997. 
ADDRESSES:  Applications  should  be 
addressed  to  Ms.  Margaret  Fearon  at 
U.S.  Customs  Service,  1301  Constitution 
Avenue,  NW,  Room  4139.  Washington, 
DC  20229. 

FOR  FURTHER  INIK)RMATION  CONTACT:  For 
inqiiiries  regarding  eligibility  of  specific 
importers:  Margaret  Fearon,  Process 
Analysis  and  Requirements  Team,  at 
(202)927-1413.  For  questions  on 
reconciliation:  Shari  McCaim,  Process 
Analysis  and  Requirements  Team,  at 
(202)927-1106.  For  questions  on  other 
aspects  of  the  Accoimt-Based 
Declaration  Prototype:  Daniel 
Buchanan,  Process  Analysis  and 
Requirements  Team,  at  (617)565-6236. 

SUPPI^MENTARY  INFORMATION: 

Background 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  Act),  PubUc  Law  103-182, 107  Stat. 
2057  (December  8, 1993),  contains 
provisions  pertaining  to  Customs 
Modernization  (the  Mod  Act).  Subtitle  B 
of  title  VI  estabhshes  the  National 

Customs  Automation  Program  (NCAP) 

an  automated  and  electronic  system  for 
the  processing  of  commercial 
importations.  Section  631  in  Subtitle  B 
of  the  Act  creates  sections  411  through 
414  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1411-1414),  which  define  and  Ust  the 
existing  and  planned  components  of  the 
NCAP  (section  411),  promulgate 
program  goals  (section  412),  provide  for 
the  implementation  and  evaluation  of 
the  program  (section  413),  and  provide 
for  remote  location  filing  (section  414). 
Section  101.9(b)  of  the  Customs 
Regulations  (19  CFR  101.9(b)),  concerns 
the  testing  of  NCAP  components.  See, 
T.D.  95-21  (60  FR  14211,  March  16, 
1995). 

A  key  element  of  Customs  efforts  to 
re-engineer  its  Trade  CompUance 
process  is  a  shift  in  emphasis  from  the 
traditional  transaction-based  approach 
of  ensuring  compliance  with  import 
laws  and  regulations  to  an  account- 
based  approach,  which  addresses  an 
importer's  overall  compUance  through 
account  management,  process  reviews, 
and  audits.  One  feature  of  this  approach 
is  a  new  accoimt-based  declaration 
process.  Customs  is  also  developing  a 
new  commercial  processing  system,  the 
Automated  Conunerdal  Environment 
(ACE),  which  will  be  designed  to 
support  the  new  Trade  CompUance 


processes.  An  account-based  declaration 
prototype  (NCAP/P)  is  being  developed 
to  provide  the  first  operational 
demonstration  of  ACE  capabiUties  for 
processing  imports,  integrating  the  new 
account-based  import  declaration 
process  with  other  aspects  of  the  Trade 
CompUance  process  and  with  selected 
features  of  NCAP  elements  of  the  Mod 
Act. 

I.  Development  Methodology 

NCAP/P  vkriU  be  monitored  by  a  Joint 
Prototype  Team  consisting  of  trade 
participants,  the  Customs  Offices  of 
Field  Operations  and  Strategic  Trade, 
the  ACE  Development  Team,  and  other 
interested  government  agencies.  This 
team  wiU  meet  regularly  throughout  the 
prototype  period  in  Detroit,  Laredo  and 
Washii^on,  DC,  to  set  development 
milestones,  monitor  progress,  resolve 
issues  and  evaluate  program 
effectiveness.  The  development  effort 
will  be  coordinated  vdth  other  on-going 
NCAP  prototype  programs  such  as 
Remote  Location  Filing  and 
RecondUation,  and  wiU  be  as  consistent 
as  possible  with  the  overaU  diiBction  of 
ACE  development. 

Potential  participants  should 
recognize  that  this  is  a  prototype  test  of 
new  processes  Data  definitions  and 
values  and  formats  for  electronic 
transmission  of  manifest,  entry  and 
commercial  data  wiU  differ  from  those 
currently  used  in  the  Automated 
Commercial  System  (ACS).  It  is  also 
important  to  note  that  development 
efforts  undertaken  for  NCAP/P  may  not 
meet  the  eventual  requirements  for 
programs  as  they  are  finaUy 
implemented  in  ACE. 

The  pubUc  is  invited  to  comment  on 
any  aspect  of  the  NCAP/P  test  as 
described  by  this  notice. 

n.  Eligibility  Requirements 

In  order  to  be  eUgible  for  participation 
in  the  NCAP/P.  an  importer  must: 

1.  Be  designated  as  one  of  the  top  350 
U.S.  importers  in  terms  of  entered  value, 
while  importing  no  less  than  50%  of 
their  merchandise  specified  as  Customs' 
Primary  Focus  Industries,  which  are  as 
follows: 

(a)  Advanced  Displays 

(b)  Agriculture 

(c)  Auto/Truck  Parts 

(d)  Automobiles 

(e)  Bearings 

(f)  Circuit  Boards 

(g)  Fasteners 
(h)  Footwear 

(i)  Manufact\iring  Equipment 
(j)  Steel  Products 
(k)  Telecommunications 
(1)  Textiles  and  Flatgoods 
(m)  Wearing  Apparel 
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Importers  who  are  originally  selected 
to  partidpate  will  be  eligible  to 
continue  to  participate  throughout  the 
prototype  period,  regardless  of  their 
subsequent  ehgibiUty  in  regard  to  this 
requirement. 

2.  Be  scheduled  for,  participating  in, 
or,  in  the  apphcation,  agree  to  undergo 
and  cooperate  fully  with  a  Customs 
CompUance  Assessment; 

3.  For  Southern  border  NCAP/P 
shipments,  use  carriers  who  participate 
in  the  Land  Border  Carrier  Initiative 
Program  (LBCIP).  No  importer  may  enter 
Southern  border  cargo  transported  by 
non-participant  carriers; 

4.  Agree  in  the  application  to  file  or 
maintain  a  continuous  bond  which  will 
be  obligated  upon  release  of  each 
NCAP/P  shipment; 

5.  Be  capable  and/or  agree  to  arrange 
for  timely  and  acciuBte  electronic 
transmission  to  Customs  of  all  data 
required  in  the  NCAP/P  declaration 
process,  including  manifest  and  pre- 
release shipment  data,  additional  data 
required  to  support  physical 
examinations  of  cargo,  entry  summary 
data,  detailed  commercial  data  when 
requested,  and  reconciUation  data.  If  an 
importer  does  not  transmit  electronic 
data  for  a  particular  shipment,  Customs 
may  exclude  that  shipment  from  NCAP/ 
P  processing.  Participants  who  are 
unable  to  reUably  provide  timely 
transmission  of  required  data  may  be 
suspended  from  further  participation  in 
this  prototype;  and 

6.  Be  capable  and/or  agree  to  arrange 
for  electronic  payment  of  duties,  taxes 
and  fees.  Participants  who  are  unable  to 
rehably  provide  timely  transmission  of 
required  payments  may  be  suspended 
from  further  participation  in  this 
prototype. 

For  NCAP/P.  the  following 
restrictions  will  be  placed  upon 
importers: 

1.  Importers  must  enter  merchandise 
identified  in  the  apphcation  as  being 
from  their  typical  commodities  in  their 
estabUshed  lines  of  business  and 
coming  from  pre-identified  sellers  and 
shippers; 

2.  Importers  must  enter  only  the 
merchandise  identified  in  the 
apphcation  as  being  within  a  range  of 
pre-identified  commodities  (classified  at 
the  6-digit  HTS  level); 

3.  Importers  must  enter  merchandise 
conveyed  on  trucks  o[>erated  by  carriers 
pre-identified  by  participants  in  the 
apphcation;  and 

4.  Importers  must  enter  merchandise 
for  release  into  the  commerce  under  a 
consumption  entry  at  the  port  of  arrival. 

5.  Importers  must  enter  merchandise 
at  the  port  of  Laredo,  Texas  (Colombia 


Bridge  only),  or  at  Detroit  or  Port  Huron. 
Michigan; 

Importers  may  not  enter  merchandise 
in  the  NCAP/P  if  it  is  subject  to 
antidumping  or  countervailing  duty, 
quota,  trade  preference  level  or  visa 
requirements,  or  pre-release  reporting 
requirements  imposed  by  other  federal 
agencies.  No  prohibited  or  embargoed 
merchandise  will  be  permitted  in 
prototype  shipments.  In  addition, 
importers  may  not  enter  NCAP/P 
merchandise  into  a  warehouse  or 
Foreign  Trade  Zone,  or  as  an  in-bond 
entry. 

Importers  are  responsible  for  ensiuing 
that  ineUgible  merciiandise  is  not 
included  in  NCAP/P  shipments,  and 
that  all  shipments  aboard  a  conveyance 
are  eligible  for  NCAP/P  processing. 
Customs  will  exclude  ineligible 
shipments  frt>m  NCAP/P  processing. 
Customs  will  monitor  participating 
importers'  compliance  with  these 
restrictions;  participants  who  are  unable 
to  maintain  a  high  level  of  comphance 
may  be  suspended  from  further  NCAP/ 
P  participation. 

in.  Application 

Importers  who  wish  to  participate  in 
NCAP/P  must  submit  a  written 
apphcation  including  the  following 
information: 

1.  Importer  name; 

2.  Names  and  addresses  of  all  their 
shippers  for  NCAP/P; 

3.  Names  and  addresses  of  all  their 
seller/vendors  for  NCAP/P,  and.  for 
each  seller/vendor  identified,  a  listing  of 
all  the  6-digit  HTS  numbers  in  which 
the  commodities  to  be  imported  are 
classified; 

4.  The  issuer  and  number  of  the 
continuous  surety  bond  which  will 
cover  all  cargo  processed  under  NCAP/ 
P  procedures; 

5.  Names  and  addresses  of  truck 
carriers  who  will  be  transporting  NCAP/ 
P  shipments  across  the  international 
borders; 

6.  Names  and  addresses  of  any 
customs  brokers  who  will  be  filing 
declaration  data; 

7.  The  approximate  total  number  of 
entries  per  month  expected  to  be 
processed  at  each  of  the  following 
locations:  Colombia  Bridge.  Laredo; 
Ambassador  Bridge,  Detroit;  Windsor 
Tunnel,  Detroit;  Blue  Water  Bridge.  Port 
Huron; 

8.  Description  of  anticipated  issues 
(from  the  ehgible  issues  listed  in 
Section  VI  of  this  Notice)  and 
commodities  for  which  the  participant 
anticipates  electing  reconciliation; 

9.  For  applicants  not  already 
scheduled  for  or  participating  in  a 
Customs  Comphance  Assessment,  a 


statement  in  which  the  applicant 
indicates  agreement  to  undergo  and 
cooperate  fully  with  a  Customs 
Compliance  Assessment. 

Customs  will  make  admissibihty 
determinations  on  NCAP/P  shipments 
based  on  any  cargo  examinations  and 
the  information  supplied  with  the 
apphcation,  which  shall  serve  as  a  pre* 
filed  entry  for  NCAP/P  purposes. 

Any  importers  who  have  applied  to 
become  NCAP/P  participants  will  be 
notified  in  writing  of  their  acceptance  or 
rejection.  If  an  importer's  application  for 
NCAP/P  participation  is  accepted, 
Customs  will  assign  the  importer  an 
NCAP/P  Authorization  Code.  If  an 
apphcant  is  denied  participation  based 
on  deficiencies  in  the  application,  the 
notification  letter  will  include  the 
reasons  for  that  denial.  Ehgible 
importers  whose  initial  applications  are 
rejected  may  re-apply  after  correcting 
any  deficiencies  in  the  initial 
application. 

Customs  expects  to  initially  limit 
NCAP/P  participation  to  ten  (10) 
importers.  Preference  will  be  given  to 
applicants  who  indicate  that  they  plan 
to  maintain  an  average  of  at  least  25 
entries  per  month  throughout  the 
prototype  period.  Eligible  importers 
whose  initial  applications  are  rejected 
may  re-apply  if  Customs  subsequently 
opens  participation  to  additional 
participants.  Customs  will  pubhsh  a 
notice  in  the  Federal  Register  if  an 
expansion  of  participation  is  planned. 

IV.  Maintenance  of  Account 
Information 

Following  approval  by  Customs  of  an 
importer's  application,  each 
participating  entry  filer  must  provide 
Customs  with  a  range  of  entry  numbers 
to  be  reserved  for  assignment  by 
Customs  to  NCAP/P  shipments.  Entry 
filers  may  not  assign  these  niunbers  to 
other  transactions,  either  for  NCAP/P  or 
for  non-prototype  entries. 

Throughout  the  prototype  period, 
participating  importers  must  provide 
Customs  with  advance  notification  of 
any  changes  in  the  information 
provided  in  the  application.  This 
notification  will  be  considered  an 
amendment  to  the  application.  By 
notification  of  the  participating 
importer,  Customs  may  require  that  the 
participant  not  use  a  particular  carrier, 
shipper,  or  seller,  and  not  enter 
particular  merchandise  under  this 
prototype. 

V.  Remote  Location  Filing 

Some  aspects  of  remote  location  filing 
will  be  supported  in  NCAP/P.  Under  the 
remote  location  filing  component, 
importers  will  be  able  to  electronicaUy 
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file  data  with  Customs  from  any  place 
in  the  United  States  regardless  of  where 
the  merchandise  arrives.  To  qualify  for 
remote  location  filing,  a  filer  must  be 
able  to  electronically  transmit 
information  on  a  shipment  by  shipment 
basis,  including  entry  sununary,  invoice 
information  (when  required  by 
Customs),  and  payment  of  duties,  fees, 
and  taxes.  Use  of  the  remote  location 
filing  component  of  the  prototype  is 
voluntary,  but  the  same  electronic  data 
transmission  requirements  will  apply 
for  all  prototype  participants. 

The  designation  of  alternative 
locations  for  cargo  examination  will  not 
be  supported  in  NCAP/P.  All  cargo 
examinations  will  be  conducted  at  the 
port  where  the  cargo  first  arrives  in  the 
United  States. 

VI.  Reconciiiation 

Currendy  there  are  two  reconciUation 
prototypes  in  operation  or  being 
implemented,  in  addition  to  the  NCAP/ 
P.  The  reconciUation  test  of 
Antidumping  and  Countervailing  duties 
was  pubUshed  on  May  10, 1996  (61  FR 
21534).  The  "manual"  reconciUation 
test,  which  covers  reconciUaUon  of 
certain  value  issues,  was  published  on 
February  6, 1997  (62  FR  5673).  (hi  1995 
a  notice  was  pubUshed  in  the  Federal 
Register  concerning  a  reconciUation 
prototype  for  related  party  importers 
making  upward  adjustments  to  the  price 
of  imported  merchandise,  pursuant  to 
26  U.S.C.  482.  This  prototype  did  not 
become  operational.) 

Importers  are  reminded  that 
reasonable  care  is  required  for  all  phases 
of  reconciUation,  including,  but  not 
limited  to,  submitting  information  on 
the  underlying  entries,  flagging  the 
underlying  entries  for  reconciUation, 
grouping  die  outstanding  issue(s)  from 
the  range  of  entries  onto  the 
Reconciliation  and  providing  the  final 
information  on  the  ReconciUation. 

Reconciliation  permits  those  elements 
of  an  entry,  other  than  those  related  to 
admissibility,  which  are  undetermined 
at  the  time  of  entry  summary  filing,  to 
be  provided  at  a  subsequent  time.  For 
merchandise  processed  in  the  NCAP/P, 
recondhation  will  allow  partidpating 
importers  to  identify  the  following 
issues  for  which  complete  information 
is  unavailable  at  the  time  of  entry 
summary  filing: 

1.  NAFTA 

2.  Value 

3.  9802 

4.  Classification 

Classification  issues  will  be  eUgible 
for  recondUation  only  when  such  issues 
have  been  formaUy  estabUshed  as  the 
subject  of  an  administrative  ruling. 


protest,  petition,  or  Court  action. 
Recondliations  of  classification  issues 
may  result  in  a  tariff  shift  which  falls 
within  the  pre-identified  range  of  6-digit 
HTS  provisions.  Generally,  the  exercise 
of  reasonable  care  shoidd  ensure  that 
recondUations  do  not  result  in  a  tariff 
shift  outside  the  pre-identified  range  of 
6-digit  HTS  provisions;  however,  if 
spedal  circumstances  justify  a  tariff 
shift  outside  the  pre-identified  range  of 
6-digit  HTS  numbers  contained  in  the 
application,  a  participant  must  submit 
an  amended  appUcation  requesting 
permission  to  continue  to  enter  such 
merchandise  in  this  prototype. 

ReconcUiations  of  NAFTA  issues 
must  be  electronically  filed  within  one 
year  of  the  date  of  importation  of  the 
oldest  entry  which  is  flagged  for  the 
Reconciliation.  ReconciUation  is  a 
vehicle  which  an  importer  can  use  to 
file  post-importation  refund  claims 
under  19  U.S.C  1520(d).  ConsequenUy, 
a  failure  to  file  a  NAFTA  recondUation 
within  one  year  of  the  date  of 
importation  will  preclude  the  granting 
of  NAFTA  tariff  treatment.  As  such, 
NAFTA  recondUations  are  subjed  to 
the  obUgations  imder  19  CFR  part  181, 
subpart  D.  NAFTA  recondUations  must 
be  supported  by  importer  possession  of 
the  documents  required  under  19  U.S.C 
1520(d)  and  19  CFR  181.32(b). 
Presentation  of  the  NAFTA  Certificate  of 
Origin  to  Customs  is  waived  for  the 
purposes  of  this  prototype  test,  and  the 
filer  must  retain  these  documents, 
which  shaU  be  provided  to  Customs 
upon  request.  Filers  are  reminded  that 
interest  shall  accrue  from  the  date  on 
which  the  claim  for  NAFTA  eUgibiUty 
is  made  (the  date  of  the  Reconciliation) 
to  the  date  of  Uquidation  or 
reUquidation  of  the  ReconciUation. 

RecondUations  of  classification.  9602 
and/or  value  issues  must  be 
electronically  filed  within  15  months  of 
the  date  of  entry  summary  filing  for  the 
oldest  entry  flagged  for  the 
ReconciUation.  In  order  to  gain  as  much 
experience  as  possible  from  this 
prototype.  Customs  will  woii:  with  the 
partidpants  to  determine  whether  an 
earUer  time  frame  for  filing  of  the 
RecondUation  is  possible. 

Entry  summaries  may  be  flagged  for 
recondUation  until  the  dose  of  the  test 
period.  It  is  important  to  note  that, 
although  the  test  period  has  concluded, 
RecondUations  may  be  filed  and 
Uquidated  after  the  closing  date  of  the 
test. 

Only  consumption  entries  may  be 
filed  in  the  NCAP/P  system.  Entries 
subjed  to  reconciUation  wiU  be  flagged 
at  iiie  header  level  with  an  electronic 
indicator  spedfying  the  issue(s)  to  be 
recondled. 


The  flagging  of  an  entry  for 
recondUation  will  serve  as  the  Notice  of 
Intent  to  File  a  ReconciUation  ("Notice 
of  Intent"),  and  will  permit  the 
Uquidation  of  an  entry  as  to  all  issues 
other  than  those  whidi  are  flagged  for 
recondUation.  By  filing  a  Notice  of 
Intent,  the  imj>orter  voluntarily  requests 
and  accepts  that  each  issue  flagged  for 
recondUation,  and  the  UabiUty  for  each 
issue,  is  separated  from  the  entry, 
remains  open  and  is  transferred  to  the 
RecondUation.  The  Notice  of  Intent 
opens  an  obUgation  for  the  importer  to 

3ie  the  ReconciUation.  This  obUgation 
so  appUes  to  NAFTA  recondUations 
even  if  the  partidpant  finaUy  concludes 
it  cannot  file  a  vaUd  520(d)  claim,  in 
which  instance,  the  NAFTA 
recondUation  would  be  filed  as  no 
change. 

Importers  who  choose  to  partidpate 
in  this  prototype  will  recognize  that  the 
Uquidation  of  the  underlying  entries 
pertains  only  to  those  issues  not 
identified  by  the  importer  on  the  Notice 
of  Intent.  Upon  Uquidation  of  the  entry, 
any  dedsion  by  Customs  entering  into 
that  Uquidation,  e.g.,  classification,  may 
be  protested  pursuant  to  19  U.S.C.  1514. 
When  the  outstanding  information,  e.g., 
value  as  determined  by  the  adual  costs, 
is  later  furnished  on  the  RecondUation, 
the  ReconciUation  will  be  Uquidated 
upon  review  by  Customs.  The 
Uquidation  of  the  ReconciUation  may  be 
protested  but  the  protest  may  only 
pertain  to  issues  contained  in  the 
Uquidated  RecondUation,  i.e.,  the 
protest  may  not  re-visit  issues 
previously  liquidated  in  the  entry. 
Separate  BuUetin  Notices  of  Liquidation 
will  be  posted  for  the  Uquidation  of  the 
imderlying  entries  and  for  the 
Uquidation  of  the  ReconciUation. 

Under  the  statutory  mandate  of  19 
U.S.C.  1484,  the  importer  is  responsible 
for  using  reasonable  care  in  declaring  at 
entry  the  proper  value,  classification 
and  rate  of  duty  appUcable  to  imported 
merchandise.  Inherent  in  the  concept  of 
recondUation  is  the  fact  that,  l)ecause 
cntain  issues  are  kept  open  pending 
filing  of  the  RecondUation.  the 
information  regarding  these  issues  and 
the  resulting  liabiUty  for  the  duties, 
taxes  and  fees  previously  asserted  by  the 
Importer  may  change  when  the 
RecondUation  is  filed.  Therefore, 
should  any  drawback  claim  or 
Certificate  of  DeUvery  for  drawback  be 
filed  on  import  entries  which  are 
flagged  for  recondUation,  Customs  wiU 
pay  accelerated  drawback  only  after  the 
RecondUation  is  filed.  Upran  filing  of 
the  RecondUation,  the  importer  is 
responsible  for  indicating  whether  any 
underlying  entry  coiUdiw  subjed  to 
drawback.  In  the  case  of  a  drawt>ack 
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claim  and  a  reconciliation  refund 
against  the  same  underlying  entries,  the 
importer  is  responsible  for  ensuring  that 
rehmds  in  excess  of  the  duties  paid  are 
not  Bled  with  Customs  and  for 
substantiating  how  the  separate  refund 
requests  apply  to  different  merchandise. 

A  ReconciUation  may  cover  any 
combination  of  value.  9802  and 
classification.  Should  the  issues  of 
value,  9802  and  classification  be  flagged 
for  reconciliation  on  one  entry,  one 
Reconciliation  covering  all  three  issues 
will  be  filed.  NAFTA  Reconciliations 
will  not  be  combined  with  other  issues, 
because  of  NAFTA's  unique  nature, 
diflierent  due  dates,  and  so  that  Customs 
may  expedite  the  processing  of  such 
refunds.  Issues  will  always  be 
reconciled  in  their  entirety,  as  opposed 
to  partial  Reconciliations.  Each 
Recondhation  should  cover  no  fewer 
than  ten  entries.  Reconciliation  is  to  be 
used  to  group  entries  together  for  a 
common,  outstanding  issue. 

A  Reconciliation  is  treated  as  a  legal 
entry  for  purposes  of  Uquidation, 
rehquidation  and  protest.  For  purposes 
of  this  prototype,  each  ReconciUation 
must  be  covered  by  one  surety,  i.e..  two 
sureties  cannot  cover  the  same 
Reconciliation.  The  continuous  bond 
obUgated  on  the  underlying  entries  will 
be  used  to  cover  the  Reconciliation. 


Payments  due  from  the  participant  as 
a  result  of  the  ReconciUation  will  be 
reflected  on  the  participant's  monthly    * 
statement.  Should  the  Reconciliation 
result  in  a  refund  due  the  participant, 
the  refund  will  also  appear  on  the 
monthly  statement  and  will  be  used  to 
offiset  existing  or  future  payment 
obligations  of  the  participant.  Customs 
will  calculate  interest  upon  Uquidation 
of  the  Reconciliation,  and  reflect  such 
interest  on  the  monthly  statement. 

The  Reconciliation  header  will 
contain  the  Reconciliation  number,  the 
date  of  ReconciUation  filing,  the  issue(s) 
being  reconciled  and  the  comments.  In 
the  comment  field,  the  filer  may  provide 
pertinent  information,  to  explain,  for 
example,  that  the  specific  value  issue 
within  this  ReconciUation  is  an  assist 
declaration. 

Following  this  summary  information, 
there  will  be  two  parts  of  the 
ReconciUation.  The  first  part  will 
include  a  list  of  underlying  entry 
numbers,  entry  siunmary  dates,  and  the 
total  duty,  taxes  and  fees  (reported  by 
class  code)  which  should  have  been 
paid  for  each  of  the  underlying  entries 
had  the  complete  information  been 
available  to  the  importer  at  the  time  of 
filing  of  the  entry  summary.  This  part-of 
the  Reconciliation  will  also  have  a  field 
to  indicate  entries  being  closed  out  on 


the  Reconciliation  which  did  not 
change. 

Part  two  of  the  Reconciliation  will  list 
all  of  the  lines  on  the  flagged  entries 
which  changed  as  a  result  of  the 
reconciliation.  Data  elements  for  each 
line  include  entry  number,  SPI  if 
appUcable,  HTS,  coimtry  of  origin, 
quantity  if  appUcable,  total  value  and 
the  total  duties,  taxes  and  fees  (reported 
by  class  code).  The  "total"  figures  will 
represent  that  which  was  reported  on 
the  underlying  entry  plus  the  change 
pursuant  to  the  Reconciliation.  In 
coordination  with  the  Census  Bureau, 
Customs  is  analyzing  the  assignment  of 
a  pareimeter,  below  which  the  reporting 
of  reconciled  Unes  (Part  2)  would  not  be 
required. 

The  reporting  of  line  items  is  an 
interim  step  being  taken  for  the 
purposes  of  gaining  experience  in  the 
short  term.  While  the  ReconciUation 
will  capture  line  item  details  for  this 
prototype.  Customs  is  working  toward 
capturing  the  reconciled  information  at 
an  aggregate  level  for  future  prototypes, 
which  will  incorporate  compensating 
controls  as  a  means  to  ensure  that 
financial  safeguards  are  in  place. 

The  following  wiU  serve  as  an 
example  of  the  probable  structure  for 
the  ReconciUation: 


ReconciUation  #557,  Date:  2/1/97,  Issue:  NAFTA 
Part  1: 


Entry 

Summary 
date 

Total  du- 
ties 

Total 
taxes 

Total  fees 
[499] 

No 
Change 

123 _ 

1(V11/96 
11/11/96 
12/11/96 

$25 



$2.89 

234  _ 

X 

345 _ :...._. _ 

$200 

$6.10 

Part  2: 


Entry 

SPI/HTS 

Country 
of  origin 

Qty 

Toial 

Total 
duty 

Total 
taxes 

Total 
tees 
(4991 

123 „ _ 

123 

///? 

.\\%3 

MX3333 

7777 

W^7772 

3333 

MX3333 

MX  

MX  

MX  

MX  

MX  

MX  

MX  

MX  

0 
700 
500 
500 

750 
250 
200 
200 

SO 
$1000 
$250 
$250 
$1500 
$500 
$500 
$500 

SO 

SO 

$25 

SO 

$150 

SO 

$50 

SO 

SO 
$1.90 
S0.52 
$0.47 
$3.15 
$0.95 
$1.05 

123 _ 

i; 

123 _     .._ _ 

345 

345 : „ 

345      

345 

S0.95 

Vn.  Account-Based  Import  Declaration 
Procew 

The  account-based  declaration 
process  is  a  fully  electronic  process  that 
will,  for  NCAP/P  participant  importers, 
who  must  file  consumption  entries 
under  NCAP/P: 

1.  Base  cargo  examination  decisions 
primarily  on  pre-estabUshed  account/ 


entry  information,  minimizing  the 
transaction  data  that  needs  to  be 
transmitted  to  Customs  prior  to  release 
of  cargo.  Cargo  examinations  will  also 
be  performed  on  the  basis  of  selectivity 
criteria  and  for  random  compUance 
measurement  sampling: 

2.  Permit  rep>orting  of  detailed  entry 
summary  data  on  a  monthly  cycle,  and 


3.  Provide  for  puyment  of  duties,  taxes 
and  fees  on  a  monthly  statement  cycle 
employing  semi-monthly  estimated 
payments. 

While  various  automatic  notifications 
and  back-up  procedures  will  also  be 
supported,  the  basic  declaration  flow  for 
NCAP/P  wiU  be  as  follows: 
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1.  The  appUcation  will  serve  as  a  pro- 
filed entry  for  NCAP/P  purposes. 

2.  Prior  to  arrival  of  cargo  at  the 
border,  the  carrier  issuing  the  manifest 
or  an  authorized  agent  wUl 
electronically  transmit  to  Customs  basic 
manifest  data:  coded  identification  of 
the  carrier,  trip  details;  identification  of 
drivers,  the  conveyance  and  other 
equipment:  and  an  idraitifying  number 
and  the  laden  quantity  for  eadi 
shipment  on  the  conveyance. 

3.  Also  prior  to  arrival  of  the  cargo  at 
the  border,  data  pertaining  to  each 
individual  shipment  must  be 
electronically  transmitted  to  Customs. 
This  shipment  data  will  include 
information  generally  found  on  freight 
bills,  plus  the  NCAP/P  Authorization 
Code  assigned  to  the  participating 
importer  by  Customs,  and  identification 
of  the  entry  filer  and  the  seller  and 
buyer  of  the  merchandise.  This 
shipment  data  may  be  transmitted  by 
the  carrier  issuing  the  manifest,  an 
authorized  agent  acting  on  behalf  of  the 
carrier  issuing  the  manifest,  or  the  entry 
filer  (i.e.,  either  the  importer  of  record 
or  the  importer  of  record's  customs 
broker.) 

4.  Customs  will  assign  an  entry 
nimiber  to  each  shipment  from  the  range 
of  entry  numbers  provided  in  advance 
by  each  participating  entry  filer  for  that 
purpose.  When  a  truck  arrives  at  the 
border,  shipments  for  which  no  physical 
examination  of  cargo  is  required  wiU  be 
released  without  additional  data  or 
dociunentation.  For  any  shipment 
aboard  that  truck  selected  by  Customs 
for  physical  examination  of  cargo. 
Customs  wrill  issue  to  the  entry  filer 
designated  in  the  shipment  data  an 
electronic  request  for  additional 
information.  This  request  may  be 
satisfied  by  transmission  of  either 
partial  or  complete  entry  summary  and 
commercial  data,  as  defined  by 
Customs,  plus  packing  data,  llie 
commercial  data  required  for  cargo 
examination,  whether  partial  or 
complete,  will  be  at  the  detailed  item 
level.  Cargo  wiU  not  be  examined  until 
this  data  is  received  by  Customs. 

5.  The  date  of  entry  will  be  the  date 
on  which  merchandise  is  released  by 
Customs.  The  release  wiU  obUgate  the 
continuous  bond  identified  in  the 
prototype  appUcation  of  the  importer 
whose  NCAP/P  Authorization  Code  is 
present  in  the  shipment  data. 

6.  For  each  shipment  released  during 
a  calendar  month,  the  entry  filer  must 
electronically  transmit  complete  entry 
summary  data  to  Customs  on  or  before 
the  filing  deadline  for  that  month.  The 
filing  deadline  for  each  month  will  be 
the  10th  calendar  day  of  the  following  , 
month,  or.  if  the  10th  falls  on  a  weekend 


or  hoUday.  the  next  business  day.  Entry 
siunmary  data  transmitted  prior  to  this 
deadline  will  be  considered  provisional 
and  may  be  replaced  by  the  entry  filer 
anytime  before  the  deaidline.  All 
summaries  filed  on  or  before  the 
deadline  will  be  considered  as  filed  on 
the  deadline  date.  Any  issues  that  may 
be  the  subject  of  a  future  reconciUation 
must  be  identified  in  the  entry  summary 
data. 

7.  For  any  entry  summary  selected  by 
Customs  for  data  review,  luiless 
complete  commercial  data  was 
previously  transmitted  to  support  a 
cargo  examination.  Customs  will  issue 
to  tbe  entry  filer  an  electronic  request 
for  complete  conunercial  data.  This 
request  must  be  satisfied  by  electronic 
transmission  of  a  complete  set  of 
commercial  data,  as  defined  by 
Customs,  plus  packing  data  if 
specifically  requested. 

8.  By  virtue  of  19  CFR  101.9,  the 
Customs  Service  may  impose 
requirements  different  than  those 
specified  in  the  Customs  Regulations; 
but  only  to  the  extent  that  such  different 
requirements  do  not  affect  the  collection 
of  revenue.  Consequentiy,  in  order  to 
permit  a  different  procedure  to  test  the 
periodic  deposit  of  estimated  duties 
without  adversely  affecting  the 
collection  of  revenue,  the  partidpant 
must  agree  to  and  abide  by  the  following 
procedures.  Each  participating  importer 
account  will  make  semi-monthly 
preliminary  estimated  payments 
through  an  electronic  medium. 
Preliminary  estimated  pajmients  will  be 
initiated  electronically  using  ACH  credit 
on  the  15th  and  the  last  day  of  the 
month.  If  the  15th  or  the  last  day  of  the 
month  falls  on  a  weekend  or  hoUday, 
the  payment  must  be  initiated  the  next 
business  day.  Under  the  prototype, 
special  electronic  payment  procediues 
will  be  utilized.  The  preliminary 
estimated  payments  wiU  be  based  upon 
the  following  percentages:  (a)  The 
payment  initiated  on  the  15th  will  be 
75%  of  the  estimated  amount  due  on  all 
releases  for  the  l-15th  of  the  month,  (b) 
the  payment  initiated  on  the  last  day  of 
the  month  will  be  57%  of  the  estimated 
amount  due  on  all  releases  from  the 
16th  to  the  last  day  of  the  month.  These 
percentages  will  bie  reviewed  and  may 
have  to  be  adjusted  to  maintain  revenue 
neutrahty.  Payment  for  the  remaining 
balance  wiU  be  initiated  electronically 
on  the  15th  of  the  foUowing  month,  and 
it  is  this  date  which  Customs  and  the 
participants  agree  will  serve  as  the  date 
of  actual  deposit  of  estimated  duties  and 
fees  for  purposes  of  assessing  interest 
under  19  U.S.C.  1505.  Customs  wiU 
issue  two  statements  each  month,  one 
before  and  one  after  the  monthly  filing 


deadline.  Each  statement  will  Ust  each 
importer  account's  NCAP/P  activity  at 
all  locations  for  the  reporting  m«nth, 
and  will  indicate  whether  entry 
summary  data  has  been  filed  and.  if  it 
has.  amounts  due. 

9.  Within  the  period  of  time 
prescribed  for  each  issue,  the  entry  filer 
must  transmit  an  electronic 
ReconciUation  to  resolve  each  issue 
identified  for  reconciliation  in  entry 
siunmary  data.  In  general,  one 
Reconciliation  will  resolve  multiple 
issues  for  each  of  the  underlying  entries. 

Cargo  will  be  released  and  duties, 
taxes  and  fees  assessed  on  the  basis  of 
data  transmitted  to  the  NCAP/P  system. 
For  shipments  processed  in  NCAP/P, 
participants  wiU  not  be  required  to 
provide  parallel  filing  of  ACS  data  or 
paper  documents. 

Vm.  Suspension  From  Pititotype 

If  a  participant  attempts  to  enter  or 
submit  data  relating  to  prohibited 
merchandise,  merchandise  subject  to 
quota  or  antidumping  or  countervaiUng 
duties,  or  other  non-eUgible 
merchandise:  or  if  a  {jarticipant  files 
non-consumption  entries:  files 
erroneous  or  untimely  data;  fails  to 
provide  requested  invoice  data  or 
sufficient  supporting  documentation  for 
RecondUations;  makes  late  or 
inadequate  payments:  fails  to  exercise 
reasonable  care  in  the  execution  of 
participant  obligations;  or  otherwise 
tails  to  follow  the  procedures  outlined 
herein,  and  appUcable  laws  and 
regulations,  then  the  participant  may  be 
suspended  from  the  prototype,  and/or 
be  subject  to  penalties. 

Any  decision  suspending 
participation  may  be  appealed  to  the 
Trade  CompUance  Process  Owner, 
within  15  days  of  the  decision  date. 

K.  Regulatory  Provisioos  Suspended 

Certain  provisions  of  parts  24,  111, 
141. 142. 143  and  159  of  the  Customs 
Regulations  (19  CFR  parts  24,  111,  141, 
142, 143  and  159)  vtrill  be  suspended 
during  this  prototype  test  to  allow  Ux 
monthly  filing  of  entry  summary  data, 
periodic  payment  of  duties,  taxes  and 
fees,  reconciUation  for  NAFTA, 
classification,  value  and  9802  issues, 
liquidation,  billing  and  remote  filing  by 
Customs  brokers  in  ports  where  they 
currently  do  not  hold  permits. 

Absent  any  specified  alternate 
procedure,  the  current  regulations 
apply. 

X.  Prototjrpe  Evaluation 

Once  the  importers  are  selected  for 
NCAP/P.  the  Joint  Prototype  Team  wiU, 
during  the  initial  six  months  of  the  test 
period,  evaluate  the  effectiveness  of  the 
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automation  involved.  Subsequent 
reviews  will  additionally  consist  of 
evaluating  the  data  received  from  the 
importers,  along  with  the  internal  and 
external  process  operations  of  the 
NCAP/P. 

Additional  importers  may  become 
eligible  during  the  prototype  period, 
using  the  ehgibility  requirements  cited 
above,  thereby  increasing  the  number  of 
companies  involved  in  the  NCAP/P.  The 
evaluation  of  the  prototype  as  it  pertains 
to  these  importers  may  occur  separately 
from  that  which  is  done  on  the  original 
participants.  Regardless,  the  intention  of 
the  evaluations  is  to  enhance 
operational  procedures  and  to  develop 
the  detailed  data  requirements  that  are 
needed  for  NCAP. 

Note  that  the  fact  of  participation  in 
the  NCAP/P  is  not  confidential 
information.  Lists  of  participants  will  be 
made  available  to  the  public  by  means 
of  the  Customs  Electronic  Bulletin 
Board  and  the  Customs  Administrative 
Message  System,  and  upon  written 
request.  We  stress  that  all  interested 
parties  are  invited  to  comment  on  the 
design,  conduct,  and  evaluation  of 
NCAP/P  at  any  time  during  prototype. 

Upon  conclusion  of  the  prototype  the 
final  results  will  be  published  in  the 
Federal  Register  and  the  Customs 
Bulletin  as  required  by  §  101.9(b), 
Customs  Regidations  and  reported  to 
Congress. 

Dated:  March  21, 1997. 
Andrajr  Adams, 

Acting  Assistant  Commissioner,  OJ^ce  of 
Field  Operations. 

(FR  Doc.  97-7733  Filed  3-26-97:  8:45  ami 
aaUNO  CODE  4«a»-ot-p 


Bursau  of  th«  PuMIc  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  res{>ondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Pubhc  Debt  within  the  Department 
of  the  Treasury  is  soHciting  comments 
concerning  the  AppUcation  For  Issue  Of 
United  States  Mortgage  Guaranty 
Insurance  Company  Tax  And  L<»s 
Bonds. 

DATES:  Written  comments  should  be 
received  on  or  before  May  27,  1997,  to 
be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Pubhc  Debt.  Vicki  S. 
Thorpe.  200  Third  Street.  Parkersburg, 
WV  2610&-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe. 
Bureau  of  the  Public  Debt.  200  Third 
Street,  Parkersbiu^.  WV  26106-1328, 
(304) 480-6553. 

SUPPlfMENTARY  INFORMATION: 

Title:  AppUcation  For  Issue  Of  United 
States  Mortgage  Guaranty  Insiu^nce 
Company  Tax  and  Loss  Bonds. 

Form  Number.  PD  F  3871. 

Abstract:  The  information  is  used  to 
estabhsh  and  maintain  Tax  and  Loss 
Bond  Accounts. 


Current  Actions:  The  current 
collection  is  used  to  establish  Tax  and 
Loss  Bond  Accounts.  The  additional 
information  will  allow  for  Direct 
Deposit  (ACH)  for  payments. 

Type  of  Review:  New. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
80. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  20. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty.  utiHty,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  20. 1997. 

Vicki  S.  Thorpe. 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  97-7772  Filed  3-26-97;  8:45  am] 
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OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2638 
RIN  3209-AA07 

Executive  Agency  Ethics  Training 
Program  Regulation  Amendments 

Correction 

In  rule  doounent  97-6160  beginning 
on  page  11307  in  the  issue  of 
Wednesday.  March  12, 1997  make  the 
following  correction. 

On  page  11312.  in  the  first  coliunn, 
the  date  beginning  on  the  eighth  line 
fitjm  the  bottom.  "May  12, 1997"  should 
read  "June  10,  1997". 

MJJNQ  CODE  1SOS-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38324;  File  No.  SR-Amex- 
97-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  CItange  by  the  American  Stock 
Exchange,  Inc.,  Relating  to  the 
Disclaimer  Provisions  of  Amex  Rule 
902c 

February  24, 1997. 

Correction 

In  notice  dociunent  97-5028, 
beginning  on  page  9224  in  the  issue  of 
Friday.  February  28, 1997.  the  file 


number  is  corrected  to  read  as  set  forth 
above. 

BIUMGCOOE  1SOfr41-0 


SECURITIES  EXCHANGE 
COMMISSION 

[Release  No.  34-38286;  File  No.  SR-CBOE- 
9»-70] 

Self-Regulatory  Organitations; 
Chicago  Board  Options  Exchange. 
Inc.,  Order  Approving  Proposed  Rule 
Change  Relating  to  the  Reporting 
RecBiirements  for  Securities  Accounts 
and  Orders  of  Marh^t-Maiiers  and  Joint 
Account  Provisions 

February  13. 1997. 
Corrertion 

In  notice  document  97-4387. 
t>eginning  on  page  8287  in  the  issue  of 
Monday,  February  24, 1997,  make  the 
following  correction: 

On  page  8289,  in  the  first  column. 
"Margaret  H.  McFarland,  Deputy 
Secretary"  should  be  added  as  the 
signature  line  at  the  end  of  the 
document. 

BILUNQ  CODE  1SOfr«1-0 


SECURITIES  EXCHANGE 
COMMISSION 

[Release  No.  34-38371;  File  No.  SR-CHX- 
97-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stocl(  Exchange,  Incorporated 
Relating  to  SEC  Transaction  Fees 

March  6,  1997. 
Correction 

In  notice  document  97-6419, 
beginning  on  page  12261  in  the  issue  of 
Friday,  March  14, 1997,  the  date  March 


6, 1997  should  be  added  as  set  forth 
above. 

BIUJNG  CODE  1S0641-O 


SECURITIES  EXCHANGE 
COMMISSION 

[Releese  No.  34-38284;  File  No.  SR-OCC- 
96-15] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  Revisions  to  the  Standards 
for  Letters  of  Credit  Deposited  as 
Margin 

February  13. 1997. 

Corrertjon 

In  notice  docimient  97-4234, 
beginning  on  page  8070  in  the  issue  of 
Friday,  February  21, 1997,  the  date 
February  13, 1997  should  be  added  as 
set  forth  above. 

8NXMQCOOC  1SOft«1-0 


SECURITIES  EXCHANGE 
COMMISSION 

[Release  No.  34-38305;  FHe  No.  SR- 
Philadep-e6-23] 

Self-Regulatory  Organizations;  The 
F>hiladelphia  Depository  Trust 
Company;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  to  Consolidate  and 
Restate  Its  Fee  Schedule 

February  19. 1997. 

Correction 

In  notice  docimient  97-4608, 
beginning  on  page  8479  in  the  issue  of 
Tuesday,  February  25, 1997,  the  date 
February  19,  1997  should  be  added  as 
set  forth  above. 

BILUNQ  CODE  1SOS41-0 


IMI 
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DEPARTMENT  OF  TRANSPORTATION 

Nattonal  Highway  Traffic  SafMy 
Administration 

49  CFR  Part  544 

[DodMt  No.  9»-130;  Notfc*  01] 

RIN  2127-A<S56 

Insurer  Reporting  RequlrBments;  List 
of  Insurecs  Required  to  File  Reports 

Correction 

In  proposed  nile  document  97—4355, 
beginning  on  page  8206  In  the  issue  of 
Monday,  February  24, 1997,  make  the 
following  correction: 

Appendix  B  to  Part  544  [Corrected] 

On  page  8208,  in  the  third  column,  in 

Appendix  B  to  part  544,  in  the  tenth 

Une  "Integon  Corporate  Group"". 

should  read  "Integon  Corporate  Group 
1" 

nUJNGC006  isos^-o 
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Environmental 
Protection  Agency 

40  CFR  Part  90 

Statements  of  Principles  for  Nonroad 
Phase  2  Small  Spark-Ignited  Engines; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  90 
[Fm.-S802-S] 

Statements  of  Principles  for  Nonroad 
Pttase  2  Small  Sparlc-lgnlted  Engines 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM). 

SUMMARY:  EPA  is  developing  a  second 
phase  of  national  air  emission 
regulations  that  affect  small  spark- 
ignited  (SI)  engines  used  primarily  in 
lawn  and  garden  equipment.  EPA 
expects  the  program  to  reduce  combined 
emissions  of  hydrocarbon  (HC)  and 
oxides  of  nitrogen  (NOx)  from  these 
engines  by  an  additional  30  to  40 
percent  beyond  Phase  1  levels,  in  excess 
of  100.000  tons  of  HC  per  year  with 
minimal  changes  in  NOx-  These 
emission  reductions  will  result  in  a 
decrease  in  summertime  ozone  and  a 
corresponding  health  and  welfare 
benefit.  In  1996  EPA  and  certain  other 
interested  parties  signed  two  different 
Statements  of  Principles  (SOPs)  that 
describe  various  aspects  of  the  Phase  2 
program  that  EPA  will  propose.  One 
SOP  focuses  on  provisions  that  would 
afi^ect  engines  used  in  handheld 
equipment  such  as  leaf  blowers,  chain 
saws,  and  trinuners.  The  second  SOP 
addresses  provisions  that  would  affect 
engines  used  in  nonhandheld 
equipment  such  as  lawnmowers  and 
generator  sets.  EPA  is  issuing  this 
ANPRM  to:  notify  the  public  about  the 
availability  of  the  two  small  SI  nonroad 
engine  SOPs;  request  comment  on  the 
SOPs.  and;  inform  interested  parties 
about  the  forthcoming  Phase  2  small  SI 
engine  Notice  of  Proposed  Rulemaking 
(NPRM)  which  will  be  based  in  part  on 
the  two  SOPs. 

DATES:  EPA  requests  comment  on  this 
ANPRM  no  later  than  April  28,  1997. 
Should  a  commenter  miss  the  requested 
deadline,  EPA  will  try  to  consider  any 
comments  that  it  receives  prior  to 
publication  of  the  NPRM.  There  will 
also  be  an  opportunity  for  oral  and 
written  comment  after  publication  of  the 
NPRM. 

ADDRESSES:  Materials  relevant  to  this 
Notice  are  contained  in  EPA  Air  and 
Radiation  Docket  No.  A-96-55  and 
Docket  No.  A-93-29.  located  at  room 
M-1500.  Waterside  Mall  (ground  floor), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington.  DC 
20460.  The  docket  may  be  inspected 
from  8:00  a.m.  imtil  5:30  p.m..  Monday 


through  Friday.  The  docket  may  also  be 
reached  by  telephone  at  (202)  260-7548. 

As  provided  in  40  CFR  part  2,  a 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 

Comments  on  this  document  should 
be  sent  to  Public  Docket  A-96-55  at  the 
above  address.  EPA  requests  that  a  copy 
of  comments  also  be  sent  to  Betsy 
McCabe.  U.S.  EPA,  Engine  Programs 
and  Compliance  Division,  2565 
Plymouth  Road,  Ann  Arbor,  MI  48105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  McCabe.  U.S.  EPA.  Engine 
Progjrams  and  Compliance  Division. 
2565  Plymouth  Road.  Ann  Arbor.  MI 
48105.  Telephone:  (313)  666-4344. 
Electronic  mail: 
mccabe.betsy@epamail.epa.gov 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Piirpose  for  this 
Advance  Notice 

With  this  document  EPA  announces 
the  signing  of  two  Statements  of 
Principles  (SOPs).  One  SOP,  signed  in 
May.  1996,  focuses  on  provisions  to  be 
proposed  in  a  future  Notice  of  Proposed 
Rulemaking  (NPRM)  that  would  affect 
new  spark-ignited  (SI)  engines  at  or 
below  19  kilowatts  (25  horsepower) 
used  in  handheld  applications  such  as 
trimmers,  edgers.  brush  cutters,  leaf 
blowers,  leaf  vacuums,  chain  saws, 
augers,  and  tillers.  In  developing  this 
handheld  SOP.  EPA.  state,  and  industry 
representatives  reached  agreement  on 
several  elements  of  a  Phase  2  program 
to  be  proposed  for  these  small  handheld 
SI  engines.  The  second  SOP,  signed  in 
December,  1996,  describes  areas  of 
agreement  between  EPA  and  certain 
industry  representatives  for  a  Phase  2 
program  to  be  proposed  for  small  SI 
engines  used  in  nonhandheld 
equipment  such  as  lawnmowers, 
generator  sets,  and  riding  mowers. 

EPA  antidfMtes  issuing  an  NPRM, 
based  in  part  on  these  two  SOPs,  by  the 
Fall  of  1997.  The  NPRM  will  be  subject 
to  the  full  public  process  required  by 
section  307(d)  of  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  7607(d).  By 
announcing  the  availability  of  the 
handheld  and  nonhandheld  SOPs  in 
this  Advance  Notice,  EPA  hopes  to 
receive  early  comments  and  suggestions 
which  can  inform  the  development  of 
the  proposal  and,  ultimately,  the  final 
regiilations  for  Phase  2.  Today's 
Advance  Notice  includes  the  text  of  the 
handheld  and  nonhandheld  SOPs  as 
appendices  to  this  preamble. 

n.  Brief  Background  on  Small  SI 
Engine  Rulemakings 

In  July  1995,  EPA  issued  the  first 
national  program  to  reduce  emissions 


from  small  SI  engines  (60  FR  34582.  July 
3. 1995.  codified  at  40  CFR  part  90). 
This  program,  called  "Phase  1."  takes 
effect  with  model  year  1997  and  sets 
emissions  standards  for  "new"  small  SI 
engines.  The  Phase  1  standards  are 
expected  to  result  in  a  32  percent 
reduction  in  HC  emissions  from  small  SI 
engines.  The  Phase  1  program  was 
developed  through  the  notice  and 
comment  rulemaking  process,  and  the 
regulations  are  similar  in  many  respects 
to  California's  Tier  I  Regulation  for  1995 
and  Later  Utility  and  Lawn  (and  Garden 
Equipment  Engines.'  While  EPA  was 
developing  the  Phase  1  regulations,  EPA 
began  working  with  certain  interested 
parties  in  a  consultative  process  to 
develop  a  comprehensive  Phase  2 
program  that  focusses  on  ensuring  that 
emissions  reductions  from  small  SI 
engines  are  achieved  "in-use." 

In  September  1993,  a  Negotiated 
Rulemaking  Advisory  Committee  was 
formed  to  support  EPA  in  developing  a 
practical  approach  to  a  comprehensive 
regulatory  program  for  Phase  2.  This 
committee,  consisting  of  representatives 
from  industry,  small  business,  state, 
public  health  and  environmental 
groups,  and  EPA.  met  until  February 
1996,  but  did  not  reach  consensus  on  an 
Agreement  in  Principle  or  draft 
regulatory  language.  However,  the 
regulatory  negotiation  process  (Reg  Neg) 
produced  substantial  useful  information 
and  provided  EPA  with  input  frt>m 
numerous  key  stakeholders  which  will 
help  the  Agency  develop  the  Phase  2 
small  SI  engine  regulatory  program. 
Subsequent  to  the  conclusion  of  the  Reg 
Neg  process.  EPA  continued  working 
with  some  of  the  parties  to  reach 
agreement  on  how  certain  aspects  of  a 
Phase  2  program  would  be  addressed  in 
a  future  NPRM.  As  these  discussions 
proceeded,  the  involved  parties  worked 
together  to  develop  written  documents. 
Statements  of  Principles,  which  will 
partly  form  the  basis  of  the  Phase  2 
NPRM.  The  handheld  SOP  addresses 
issues  affecting  engines  used  in 
handheld  equipment,  and  the 
nonhandheld  SOP  addresses  issues 
affecting  engines  used  in  nonhandheld 
equipment.  Key  features  of  the  SOPs  are 
described  briefly  below.  However,  the 
reader  is  advised  to  refer  to  the  actual 
SOP  documents  that  follow  for  details 
(see  also  section  VII,  "Obtaining  Copies 
of  Documents").  Issues  not  discussed  in 
the  SOPs  will  be  addressed  in  the  Phase 
2  NPRM. 


■  The  California  Regulations  for  1995  and  Later 
Utility  and  Lawn  and  Garden  Equipment  Engines 
were  initially  approved  in  December  1990,  and 
formally  adopted  in  March  1992. 


in.  Brief  Summary  of  the  Handheld 
SOP  for  Small  SI  Engines 

Parties  to  the  handheld  SOP,  signed 
in  May,  1996,  include  EPA;  the  Auger 
and  Power  Equipment  Manufacturers 
Association  (APEMA);  the  North 
American  Equipment  Dealers 
Association  (NAEDA);  the  Portable 
Power  Equipment  Manufacturers 
Association  (PPEMA);  the  State  and 
Territorial  Air  Pollution  Program 
Administrators/ Association  of  Local  Air 
Pollution  Control  Officials  (STAPPA/ 
ALAPCO);  and  the  Wisconsin 
Department  of  Natiu-al  Resources. 

This  SOP  outlines  elements  for  a 
Phase  2  program  to  be  proposed  by  EPA 
for  Class  3,4,  and  5  handheld  small  SI 
engines  at  or  below  19  kilowatts. 
Handheld  engines  generally  use  2-stroke 
technology  due  to  its  high  power  to 
weight  ratio  and  its  allowance  for  multi- 
positional  use.  Because  of  these 
characteristics,  handheld  engines  are 
used  in  equipment  typically  carried  by 
the  operator,  such  as  chainsaws, 
trimmers,  and  blowers. 

As  described  in  the  SOP.  EPA  plans 
to  propose  Phase  2  emission  standards 
for  emissions  of  HC+NOx  and  for  carbon 
monoxide  (CO)  from  handheld  engines 
that  are  to  be  met  over  the  Ufetime  of  the 
engine.  These  standards,  if  adopted, 
would  represent  an  estimated  30 
percent  reduction  in  HC+NOx  exhaust 
levels  frt)m  these  engines  below  Phase  1 
levels. 

The  involved  parties  also  agreed  that 
EPA  would  propose  a  provision  for 
phased-in  effective  dates  based  on  a 
percentage  of  production  from  model 
year  2002  through  model  year  2005. 

As  described  in  the  SOP,  the 
signatories  agreed  that  a  particidate 
matter  and  toxics  test  program  will  be 
conducted  to  collect  and  evaluate 
information  on  emissions  of  these 
pollutants  from  handheld  sources. 

Thfe  signatories  also  agreed  that  the 
NPRM  would  include  a  voluntary 
program  that  would  allow 
manufacturers  to  display  a  label  or 
symbol  identifying  handheld  engines 
that  have  HC+NOx  certification  levels 
substantially  below  the  Phase  2 
standards. 

The  following  elements  of  a 
compliance  program  are  reflected  in  the 
SOP  and  will  be  described  in  the  NPRM: 
a  certification  program;  a  production 
line  testing  program;  and  an  in-use 
testing  program.  The  provisions  in  the 
compliance  program  that  EPA  will 
propose  will  help  ensure  that  handheld 
engines  continue  meeting  the  standards 
for  the  life  of  the  engine. 

In  addition,  the  SOP  provides  that 
EPA  intends  to  conduct  a  technology 


review  to  assess  whether  any  further 
revisions  to  the  emissions  standards  for 
handheld  engines  would  be  appropriate. 

rv.  Brief  Sununary  of  the  Nonhandheld 
SOP  for  Small  SI  Engines 

Parties  to  the  nonhandheld  SOP. 
signed  in  December  1996.  include  EPA; 
Briggs  k  Stratton  Corporation;  Kawasaki 
Motors  Corporation,  U.S.A.;  Kohler 
Company;  Kubota;  Mitsubishi  Engine 
North  America,  Inc.;  Onan  Corporation; 
Suzuki  Motor  Corporation;  Tecumseh 
Products  Company;  The  Toro  Company; 
and  Wis-Con  Total  Power  Corporation. 

This  SOP  outlines  elements  of  a  Phase 
2  program  to  be  proposed  by  EPA  for 
Class  1  and  2  nonhandheld  small  SI 
engines  at  or  below  19  kilowatts.  Class 

1  engines  have  displacements  of  less 
than  225  cc  and  are  typically  used  in 
relatively  inexpensive  residential 
applications  such  as  walk-behind 
lavmmowers  and  tillers.  Most  Class  1 
engines  use  side-valve  (SV)  technology. 
Class  2  engines  have  displacements 
greater  than  or  equal  to  225  cc,  and  are 
typically  used  in  more  expensive 
commercial  applications  such  as  lawn 
tractors,  riding  mowers  and  generator 
sets. 

As  described  in  the  nonhandheld 
SOP,  EPA  plans  to  propose  in  the  Phase 

2  NPRM  standards  for  HC  +  NOx  and 
CO  emissions  hum  nonhandheld 
engines  that  are  to  be  met  over  the 
hfetime  of  the  engine.  These  standards, 
if  adopted,  would  represent  a  30  to  40 
percent  reduction  in  HC  +  NOx  exhaust 
emissions  from  these  engines  below 
Phase  1  levels. 

The  signatories  also  agreed  that  EPA 
would  propose  a  provision  for  an 
effective  date  of  2001  for  Class  1 
engines,  and  a  phase-in  between  2001 
and  2005  for  Class  2  engines.  The 
signatories  expect  that  the  emission 
standards  and  effective  dates  contained 
in  the  SOP  would  cause  manufacturers 
to  shift  their  Class  2  engines  to  cleaner, 
more  durable  technology,  such  as  over- 
head valve  (OHV)  technology  by  2005. 

To  help  determine  the  consumer 
acceptance  and  feasibility  of  applying 
OHV  technology  to  Class  1  engines,  EPA 
and  certain  manufacturers  have  entered 
into  separate  Memoranda  of 
Understanding  calling  for  an  OHV 
Demonstration  Program  to  be 
implemented  by  those  manufacturers. 
Readers  who  are  interested  in  learning 
more  about  the  OHV  Demonstration 
Program  should  refer  directly  to  the 
Memoranda  of  Understanding  (MOUs). 
available  electronically  (see  Obtaining 
Copies  of  Documents  section)  and  in  the 
public  docket  for  this  rulemaking. 

As  described  in  detail  in  the 
nonhandheld  SOP,  EPA  plans  to 


propose  a  comprehensive  compliance 
program  for  nonhandheld  engines  in  the 
Phase  2  NPRM.  This  program  will  be 
designed  to  ensure  that  emission 
benefits  are  achieved  over  the  Ufetime  of 
the  engines  while  minimizing 
manufacturers'  compliance  burdens. 
The  Phase  2  compliance  provisions  in 
the  NPRM  for  nonhandheld  engines  will 
include  certification  and  production 
line  testing  programs.  In  addition,  the 
proposed  program  will  call  for 
manufacturers  to  conduct  a  field 
durabiUty  and  in-use  emission 
performance  demonstration  program  for 
OHV  engines  every  four  years. 

The  signatories  also  agreed  to  worie 
together  to  develop  a  voluntary  Fuel 
Spillage  Reduction  Program  aimed  at 
educating  consumers  about  the 
significant  contribution  to  air  pollution 
frt)m  spillage,  and  encouraging  the 
development  and  use  of  technology  that 
will  reduce  or  eliminate  spills  by  users. 

V.  Environmental  Benefit  Assessment 

National  Ambient  Air  Quality 
Standards  (NAAQS)  have  been  set  for 
criteria  pollutants  which  adversely 
affect  human  health,  vegetation, 
materials,  and  visibility.  The  primary 
criteria  (Millutant  affected  by  this  rule  is 
ozone.  EPA  has  determined  the 
standards  contained  in  this  NPRM  will 
reduce  HC  emissions  from  spark- 
ignition  small  engines  with  minimal 
changes  in  NOx  levels  and  help  areas 
come  into  compliance  with  the  ozone 
NAAQS.  The  following  sections  contain 
a  brief  description  of  some  of  the  health 
effects  associated  with  ozone,  and  the 
importance  of  continuing  to  reduce  HC 
emissions.  The  NPRM  for  this  rule  will 
contain  a  more  detailed  discussion  of 
the  health  and  welfare  benefits  which 
can  be  expected  bom  this  program. 

A.  Health  Effects  of  Tropospheric  Ozone 

Ozone  is  a  highly  reactive  chemical 
compound  which  can  affect  both 
biological  tissues  and  man-made 
materials.  Ozone  can  affect  human 
pulmonary  and  respiratory  health — 
symptoms  include  chest  pain,  coughing, 
and  shortness  of  breath. ^  Elevated  ozone 
levels  can  cause  aggravation  of  pre- 
existing respiratory  conditions  such  as 
asthma.  Ozone  can  cause  a  reduction  in 
performance  during  exercise  even  in 
healthy  persons.  In  addition,  ozone  can 
also  cause  alterations  in  pulmonary  and 
extrapulmonary  (nervous  system,  blood, 
liver,  endocrine)  function.  The 
oxidizing  effect  of  ozone  can  irritate  the 


*  Air  Quality  Criteria  Docunient  for  Ozone  and 
Related  Photochemical  Oxidants  (External  Review 
DnAl  EPA-600/AP-93/004a-c.  February.  1995 
(NTIS  •:  PB94-17-3127,  -3135,  -3143). 
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nose,  mouth,  and  throat  causing 
coughing,  choking,  and  eye  irritation. 

The  presence  of  elevated  levels  of 
ozone  is  of  concern  in  rural  areas  as 
well.  Because  of  its  high  chemical 
reactivity,  ozone  causes  damage  to 
vegetation.  Estimates  based  on 
experimental  studies  of  the  major 
commercial  crops  in  the  U.S.  suggest 
that  ozone  may  be  responsible  for 
signiRcant  agricultural  crop  yield  losses, 
hi  addition,  ozone  causes  noticeable  leaf 
damage  in  many  crops,  which  reduces 
marketabiUty  and  value.  Finally,  there  is 
evidence  that  exposures  to  ambient 
levels  of  ozone  which  exist  in  many 
parts  of  the  country  are  also  responsible 
for  forest  and  ecosystem  damage.  Such 
damage  may  be  exhibited  as  leaf 
damage,  reduced  growth  rate,  and 
increased  susceptibiUty  to  insects, 
disease,  and  other  environmental 
stresses  and  has  been  reported  to  occiir 
in  areas  that  attain  the  current  standard. 
There  are  complexities  associated  with 
evaluating  such  effects  due  to  the  wide 
range  of  species  and  biological  systems 
introduce  significant  uncertainties. 

B.  Need  for  NOx  and  VOC  Control 

Photochemical  modeling  highlights 
the  fact  that  ozone  pollution  is  a 
regional  problem,  not  simply  a  local  or 
state  problem.  Ozone  itself  and  its 
precursors  are  transported  long 
distances  by  winds  and  meteorological 
events.  Thus,  achieving  ozone 
attainment  for  an  area  and  thereby 
protecting  its  citizens  from  ozone- 
related  health  effects  often  depends  on 
the  ozone  and/or  precursor  emission 
levels  of  upwind  areas.  Local  stationary 
source  NO^  and  VOC  controls  will 
assist  nonattainment  areas  toward  their 
ozone  reduction  goals,  but  for  many 
areas  with  persistent  ozone  problems, 
attainment  of  the  ozone  NAAQS  will 
require  broader  control  strategies  for 
both  NOx  and  VOC.  As  a  result, 
effiective  national  ozone  control  requires 
an  integrated  strategy  which  combines 
cost-effective  approaches  in  both  the 
mobile  and  stationary  source  arenas  at 
both  the  local  and  national  levels. 

Small  spark-ignited  engines  represent 
an  imi>ortant  portion  of  the  national  HC 
inventories.  The  program  contained  in 
todays  notice  will  result  in  important 
reductions  in  HC  (in  excess  of  100,000 
tons  HC/year)  with  little  change  in  NOx 
levels  hom  small  spark-ignited  nonroad 
engines.  These  meaningful  HC 
reductions  will  help  to  alleviate  the 
problems  associated  with  ozone 
formation  in  many  nonattainment  areas 
throughout  the  country. 


VI.  Discussion  of  Issues 

EPA  seeks  comments  on  the 
provisions  described  in  the  handheld 
and  nonhandheld  SOPs  that  are 
summarized  above  and  published  in 
their  entirety  along  with  this  ANPRM. 
In  particular,  the  Agency  requests 
comment  on  some  areas  for  which  the 
SOPs  do  not  contain  detailed 
provisions,  as  discussed  below. 

A.  Definitions  of  Commercial  and 
Residential 

As  discussed  in  the  handheld  SOP,  at 
the  time  of  certiHcation  handheld 
engine  manufacturers  would  declare  an 
engine  family  to  be  "commercial"  or 
"residential"  based  on  the  expected 
useful  life  and  intended  application  of 
the  engine.  Comment  is  solicited  on  the 
appropriate  definitions  of  "commercial" 
and  "residential." 

B.  Bench  Aging  Correlation  Pmgram 

Both  SOPs  contain  provisions  for 
bench  aging  programs  as  part  of  the 
compliance  programs  that  EPA  will 
propose  for  the  Phase  2  NPRM.  EPA 
solicits  suggestions  on  the  ability  of 
bench  aging  to  adequately  demonstrate 
deterioration  of  engines  in  the  field.  The 
Agency  also  seeks  comment  on  methods 
for  correlating  bench-aged  and  field- 
aged  results,  hi  addition,  EPA  requests 
comment  on  whether  there  are  certain 
engine  technologies  that  are  more 
suitable  to  bench  aging  than  others,  bi 
particular  the  Agency  seeks  information 
on  whether  the  bench  aging  certification 
program  for  side  valve  engines  is  the 
appropriate  method  for  estimating 
deterioration. 

C.  Deterioration  Factors 

The  nonhandheld  SOP  signatories 
agree  to  the  goal  of  designing  and 
building  engines  that  are  emissions 
durable  over  their  actual  useful  Uves. 
Consequently,  under  the  program 
envisioned  in  the  SOP  the  test  results 
from  any  of  the  new  engine  compliance 
programs  would  be  adjusted  by 
deterioration  factors  to  estimate 
emissions  at  the  end  of  the  engine's  life. 
The  nonhandheld  SOP  describes  several 
program  elements  that  involve 
estabhshnient  of  deterioration  factors 
PFs).  As  EPA  further  develops  its  Phase 
2  program  to  propose  in  the  NPRM,  the 
Agency  requests  comment  on  various 
asf>ects  of  developing  appropriate 
deterioration  factors.  EPA  seeks 
additional  data  on  which  to  base 
assigned  DFs  in  the  Phase  2  proposal,  hi 
addition,  EPA  seeks  comment  on  the 
types  of  data  required  for  both  assigned 
and  manufacturer-determined  DFs  for 
the  500  and  1000  hour  useful  Ufe 
categories  for  Class  2  engines.  The 


Agency  also  seeks  suggestions  on  the 
appropriateness  of  estabhshing  optional 
assigned  DFs  for  the  250  and  500  hour 
usehil  Ufe  categories  for  Class  1.  EPA 
encourages  interested  parties  to  provide 
comment,  regarding  Class  2  engines,  on 
the  kind  of  data  required  to  determine 
the  DFs.  the  methodology  required  to 
determine  the  DFs.  the  amount  of  in-use 
testing  required  to  verify  the  DFs,  and 
the  appropriateness  of  reserving 
certi^cation  credits  pending  verification 
of  the  DFs  through  in-use  testing. 

D.  Averaging,  Banking  and  Trading 
(ABT) 

The  Signatories  to  the  nonhandheld 
SOP  agree  that  an  ABT  program  would 
help  ensure  that  the  standards  and 
phase-in  structure  that  EPA  will 
propose  in  the  Phase  2  NPRM  will  be 
cost-effective  and  technologically 
feasible.  Signatories  to  the  handheld 
SOP  did  not  reach  agreement  on  an  ABT 
program.  EPA  seeks  comment  on  the 
appropriateness  of  the  ABT  program 
described  in  the  nonhandheld  SOP  and 
also  on  whether  or  not  an  ABT  program 
would  be  appropriate  for  the  handheld 
segment  of  the  small  SI  industry.  In 
addition.  EPA  solicits  comment  on  the 
appropriateness  of  the  provision 
described  in  the  nonhandheld  SOP  of 
unlimited  life  for  credits  generated 
under  the  Phase  2  program  when  used 
for  purposes  of  compliance  with  the 
SOP  nonhandheld  standards  that  EPA 
will  propose  in  the  Phase  2  NPRM. 

E.  Fuel  Spillage  Reduction  Program 

The  nonhandheld  SOP  includes  a 
provision  for  the  signatories  to  work 
collaboratively  and  with  other  affected 
parties  to  develop  a  voluntary  fuel 
spillage  reduction  program.  It  is 
anticipated  that  this  voluntary 
partnership  program  would  involve 
EPA;  engine  manufacturers  and 
equipment  manufacturers;  and 
potentially  regional,  state,  and  local  air 
pollution  agencies;  health  and 
environmental  organizations;  and  other 
interested  parties.  The  strategies 
involved  in  reducing  fuel  spillage 
would  include,  but  not  be  limitcKd  to: 

•  providing  information  and 
reminders  at  public  places  where 
refueling  frequently  occurs,  where 
equipment  or  fuel  supplies  are  sold,  and 
similar  places; 

•  providing  education  and  training  to 
commercial  operators  of  equipment,  to 
those  persons  who  influence 
individuals  doing  the  refueling  (such  as 
equipment  sales  staff  or  small  engine 
course  instructors),  and  similar  target 
audiences; 

•  providing  educational  materials  for 
use  in  environmental  education  courses 


or  related  programs  targeting  children 
and  youth; 

•  encouraging  the  development  of 
technology  that  will  assist  equipment 
users  in  reducing  spills  and  providing 
recognition  for  implementing 
technology  developments  that  will 
assist  equipment  users  in  reducing 
spills. 

EPA  will  develop  this  program  in 
greater  detail  as  the  proposed  rule  is 
developed  and  finalized  and  encourages 
those  parties  interested  in  participating 
to  contact  the  Agency. 

The  Agency  believes  it  is  appropriate 
to  develop  and  implement  a  program 
unique  to  the  small  SI  industry  to 
encourage  public  awareness  and  act  as 
an  incentive  for  technology  investments. 
Every  year,  millions  of  gallons  of 
gasoline  are  lost  during  refueling.  It  is 
estimated  that  the  few  ounces  spilled 
during  refueling  lawn  and  garden 
equipment  alone  total  about  17  milMon 
gallons  of  gasoUne,  most  of  which 
evaporates  into  the  air  to  contribute  to 
the  air  pollution  problem.  To  reduce 
and  prevent  this  pollution  a  variety  of 
measures  will  be  needed,  most 
involving  increased  public  awareness 
and  education. 

The  Agency  seeks  comment  on  this 
possible  voluntary  partnership  program, 
appropriate  strategies,  appropriate  target 
audiences,  and  other  matters  pertinent 
to  establishing  this  program.  EPA  also 
solicits  comment  on  the  feasibility  and 
appropriateness  of  expanding  such  a 
program  to  the  handheld  side  of  the 
industry. 

F.  Environmental  Labeling  Program 

EPA  will  be  developing  an  incentive 
and  recognition  program  to  identify  for 
consumers  those  handheld  engines 
which  emit  HC+NOx  levels 
substantially  below  the  Phase  2  levels. 
This  program  would  be  voluntary. 
Manufacturers  who  meet  the  program 
qualifications  and  choose  to  participate 
would  be  recognized  for  their  efforts 
and  allowed  to  display  a  symbol  (as  yet 
unidentified)  on  quaUfying  products 
identifying  them  as  cleaner  engines. 

As  part  of  the  public  recognition 
program,  EPA  will  estabUsh  criteria  for 
the  standards  and  the  procedure 
required  to  quahfy  for  pubUc 
recognition.  The  specific  details  of  the 
incentive  and  recognition  program  will 
be  determined  as  the  proposed  rule  is 
developed  and  finaUzad.  Some  of  the 
matters  which  need  to  be  considered 
include,  but  are  not  limited  to: 

•  emission  level  at  which  recognition 
will  be  granted; 

•  single  or  multiple  levels  of 
recognition  provided  (that  is. 
recognizing  in  a  different  manner  or 


with  a  different  symbol,  those  who 
comply  at  the  minimum  level  of  the 
requirement  from  those  products  who 
go  beyond  the  minimum  level); 

•  period  of  recognition; 

•  type  of  recognition; 

•  appropriate  symbol  and  identifier 
for  this  program: 

•  criteria  for  use  of  the  symbol  on  the 
product,  packaging,  or  advertisements 
for  the  engine; 

•  administrator  and/or  manager  of  the 
program — EPA.  independent  third 
party,  combination,  or  some  other 
option; 

•  process  for  administration  of  the 
program  on  ongoing  basis. 

EPA  will  propose  an  initial 
framework  for  this  program  as  part  of 
the  NPRM. 

The  Agency  beUeves  it  is  appropriate 
to  develop  and  implement  a  program 
unique  to  this  industry  as  an  incentive 
for  advanced  technology  investments. 
EPA  sohcits  comment  on  this  possible 
incentive  and  recognition  program,  the 
applicable  criteria,  the  type  of 
recognition  accorded,  the  p>eriod  of 
recognition,  and  any  other  matters 
pertinent  to  estabhshing  this  program. 

While  EPA  is  initially  developing  this 
program  for  handheld  engines  which 
emit  below  the  Phase  2  levels,  the 
Agency  solicits  comment  on  the 
feasibility  and  appropriateness  of  such  a 
program  for  nonhandheld  engines, 
including  the  applicable  criteria,  the 
type  of  recognition  accorded,  and  the 
period  of  recognition.  In  addition.  EPA 
also  soUcits  comments  on  the  feasibility 
and  appropriateness  of  expanding  such 
a  program  to  include  similar  equipment 
not  subject  to  the  small  SI  engine 
regulations  (such  as  electric  string 
trimmers  and  mowers). 

G.  PM  and  Toxics  Testing  Program 

The  handheld  SOP  describes  a 
particulate  matter  (PM)  and  toxics  test 
program  that  EPA  will  propose  as  part 
of  the  Phase  2  NPRM.  The  Agency 
requests  comment  on  the  scope  of  the 
program,  the  number  of  test  engines, 
and  the  types  of  pollutants  to  be  tested. 
In  addition  EPA  seeks  suggestions  as  to 
who  might  best  administer  the  test 
program,  how  the  program  might  be 
administered,  and  the  level  of  funding 
needed  to  conduct  such  a  program.  EPA 
also  seeks  comment  on  the  tim^  frame 
for  such  a  program,  given  the 
consideration  that  such  a  program  could 
begin  prior  to  implementation  of  the 
Phase  2  program,  since  there  are 
handheld  engines  now  available  which 
meet  the  standards  described  in  the 
handheld  SOP  which  the  Agency  will 
propose  in  the  Phase  2  NPRM. 


H.  Cost  Information  on  Field  Ageing 

EPA  sohcits  information  as  to  the 
costs  for  manufacturers  to  field  age 
engines  used  in  handheld  and 
nonhandheld  equipment  out  to  the  end 
of  their  regulatory  useful  lives  as 
described  in  the  SOPs. 

/.  Impact  on  Equipment  Manufacturers 

As  it  works  on  developing  the  Phase 
2  NPRM,  EPA  is  trying  to  gain  a  better 
understanding  of  various  aspects  of  the 
small  SI  equipment  industry,  and  the 
impacts  that  the  Phase  2  program  EPA 
will  propose  would  have  on  the 
equipment  industry.  Consequently,  the 
Agency  seeks  any  detailed  information 
regarding  the  impact  of  the  program  on 
the  equipment  manufacturers.  In 
particular,  the  Agency  seeks  specific 
information  from  nonhandheld 
equipment  manufacturers  on  the 
number  of  production  lines  per 
equipment  type  that  will  need  to  be 
changed  in  order  to  incorporate  engines 
changing  to  OHV  technology. 

/.  Fuel  Consumption  Data 

In  order  to  fully  discuss  the  effects  of 
the  Phase  2  program  it  will  propose, 
EPA  seeks  detailed  data  regarding  fuel 
consumption  for  both  handheld  and 
nonhandheld  Phase  1  and  Phase  2 
engines  and  the  effects  of  various 
technological  changes  and  emission 
reduction  strategies  on  fuel 
consiunption. 

Vn.  Public  Participation 

By  September  30. 1997,  EPA  will 
issue  a  Notice  of  Proposed  Rulemaking 
based  in  part  on  the  SOPs  for  Phase  2 
nonroad  small  SI  engines.  The  Agency 
is  committed  to  a  full  and  open 
regulatory  process  and  looks  forward  to 
input  from  a  vdde  range  of  interested 
parties  as  the  rulemaking  process 
develops.  Opportunities  for  input  will 
include  a  formal  public  comment  period 
and  a  public  hearing.  EPA  encourages 
all  interested  parties  to  become  involved 
in  this  process  as  it  develops. 

With  pubhcation  of  this  ANPRM.  EPA 
Ofwns  a  30  day  comment  period 
regarding  the  content  of  this  ANPRM 
and  the  handheld  and  nonhandheld 
SOPs  (see  DATES  section  above  for  close 
of  comment  fwriod).  The  Agency 
strongly  encourages  comment  on  all 
aspects  of  the  SOPs.  The  most  useful 
comments  are  those  supported  by 
appropriate  and  detailed  rationales, 
data,  and  analyses.  In  particular,  EPA 
requests  comment  on  those  issues 
described  in  the  Discussion  of  Issues 
section.  All  comments,  with  the 
exception  of  proprietary  information, 
should  be  submitted  to  the  EPA  Air 
Docket  No.  A-96-55  by  the  date 
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specified  above.  The  Agency  will 
consider  all  comments,  and  use  them  in 
developing  the  NPRM. 

Commenters  who  wish  to  submit 
proprietary  information  for 
consideration  should  clearly  separate 
such  information  from  other  comments 
by  (1)  labeling  proprietary  information 
"Confidential  Business  Information" 
and  (2)  sending  proprietary  directly  to 
the  contact  person  listed  (see  FOR 
FURTHER  MFORMATION  CONTACT)  and  not 
to  the  public  docket.  This  will  help 
ensure  that  proprietJiry  information  is 
not  inadvertently  placed  in  the  docket. 
If  a  commenter  wants  EPA  to  use  a 
submission  of  confidential  information 
as  part  of  the  basis  for  the  NPRM  or  for 
the  final  rule,  then  a  nonconfidential 
version  of  the  dociunent  that 
summarizes  the  key  information  or  data 
should  be  sent  to  the  docket. 

Information  covered  by  a  claim  of 
confidentiaUty  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  in 
accordance  with  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiaUty  accompanies  the 
submission  when  it  is  received  by  EPA, 
it  will  be  made  available  to  the  pubUc 
without  further  notice  to  the 
commenter. 

Vm.  Obtainiog  Copies  of  Documents 

This  Advance  Notice,  both  the 
handheld  and  nonhandheld  SOPs,  and 
the  MOUs  are  available  in  hard  copy 
from  the  public  docket.  These 
dociunents  are  also  available 
electnnucally  from  the  EPA  Internet  site 
and  the  Technology  Transfer  Network 
(TTN). 

A.  Hard  Copies  Fmm  the  Docket 

Hard  copies  of  this  ANPRM,  the 
SOPs,  and  the  MOUs  may  be  obtained 
from  the  EPA  Air  and  Radiation  public 
docket  88  described  in  the  ADDRESSES 
section  above. 

B.  Electronic  Copies  Fmm  Internet  and 
TTN 

Electronic  copies  of  this  ANPRM,  the 
handheld  and  nonhandheld  SOPs,  and 
the  MOUs  are  available  electronically 
bom  the  EPA  internet  site  and  via  dial- 
up  modem  on  the  Technology  Transfer 
Network  (TTN),  which  is  an  electronic 
bulletin  board  system  (BBS)  operated  by 
EPA's  Office  of  Air  Quality  Planning 
and  Standards.  Both  services  are  free  of 
charge,  except  for  your  existing  cost  of 
internet  connectivity  or  the  cost  of  the 
phone  call  to  TTN.  Users  are  able  to 
access  and  download  files  on  their  first 
call  using  a  personal  computer  and 
modem  per  the  following  information. 


Internet 

World  Wide  Web:  http:// 
www.epa.gov/OMSWWW 

Gopher  gopher.epa.gov  Follow 
menus  for  Offices/ Air/OMS  FTP: 
ftp.epa.gov  Change  Directory  to  pub/ 
gopher/OMS 

Technology  Transfer  Network  (TTN) 

TTN  BBS:  919-541-5742  (1200- 
14400  bps,  no  parity,  8  data  bits,  1  stop 
bit)  Also  accessible  via  Internet: 
TELNET  ttnbbs.rtpnc.epa.gov  Voice 
HelpUne:  919-541-5384. 

Off-line:  Mondays  from  8:00  AM  to 
12.00  noon  EST. 

A  user  who  has  not  called  TTN 
previously  will  be  required  to  answer 
some  basic  informational  questions  for 
registration  purposes.  After  completing 
the  registration  process,  proceed 
throu^  the  following  menu  choices 
from  the  Top  Menu  to  access 
information  on  this  rulemaking. 
<T>  GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
<M>  OMS— Mobile  Sources  Information 
<K>  Rulemaking  and  Reporting 
<6>  Non-Road 
<2>  Non-road  Engines 

At  this  point,  the  system  will  list  all 
available  files  in  the  chosen  category  in 
reverse  chronological  order  with  brief 
descriptions.  To  download  a  file,  select 
a  transfer  protocol  that  is  supported  by 
the  terminal  software  on  your  own 
computer,  then  set  your  own  software  to 
receive  the  file  using  that  same  protocol. 

If  unfamiliar  with  handling 
compressed  (i.e.  21IP'ed)  files,  go  to  the 
TTN  top  menu.  System  Utilities 
(Conunand:  1)  for  information  and  the 
necessary  program  to  download  in  order 
to  unZIP  the  files  of  interest  after 
downloading  to  your  computer.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  the  TTN  BBS 
with  the  <G>oodbye  command. 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  doctunent  and  the  software  into 
which  the  doctunent  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

K.  Legal  Authority 

Authority  to  develop  the  small  SI 
program  is  granted  to  EPA  by  sections 
213  and  301(a)  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7547,  7601(a)}. 

X.  Unfunded  Mandates  Reform  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA").  P.L.  104-4,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  general  notice  of 
proposed  rulemaking  or  final  rule  that 


includes  a  Federal  mandate  which  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  Section  205,  for  any  rule 
subject  to  Section  202  EPA  generally 
must  select  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Under  Section 
203,  before  estabUshing  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  govenunents,  EPA 
must  take  steps  to  inform  and  advise 
small  governments  of  the  requirements 
and  enable  them  to  provide  input. 

EPA  has  determined  that  the 
requirements  of  UMRA  do  not  extend  to 
advance  notices  of  proposed  rulemaking 
such  as  this  ANPRM. 

XI.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
is  intended  to  assure  that  concerns 
about  small  entities  are  adequately 
considered  diuing  the  development  of 
new  regulations  which  affect  them. 
While  the  Regulatory  Flexibility  Act 
does  not  require  a  formal  analysis  of 
ANPRMs,  pursuant  to  section  609(a)  of 
the  RFA  EPA  has  begun  to  consider  how 
small  entities  would  be  affected  by  the 
potential  new  standards  discussed  in 
the  SOPs. 

The  nonroad  small  SI  industry  is 
made  up  of  a  large  number  of  engine 
manufacturers,  and  a  still  larger  number 
of  equipment  manufactiuers,  many  of 
which  do  business  internationally. 
Some  of  these  manufacturers  may  be 
small  businesses  as  defined  by  the  RFA 
and  applicable  regulations  and  thus  may 
be  impacted  by  the  Phase  2  standards 
for  handheld  and  nonhandheld  engines. 

EPA  plans  to  minimize  any  adverse 
impact  on  smaller  nonroad  small  SI 
engine  and  equipment  manufactiu«rs  to 
the  extent  possible  consistent  with  the 
law,  and  will  work  with  representatives 
of  such  entities  as  the  formal  proposal 
is  developed.  EPA  requests  comment  on 
the  impacts  of  the  program  outUned  in 
the  SOPs  on  small  entities.  In  particular, 
EPA  solicits  advice  and 
recommendations  on  the  following 
issues: 

(a)  The  number  of  small  entities  to 
which  the  proposed  rule  as  based  on  the 
SOPs  would  apply; 

(b)  Projected  reporting,  record 
keeping,  and  other  compliance 
requirements  of  the  proposed  rule  as 
based  on  the  SOPs,  including  the  classes 
of  small  entities  which  would  be  subject 
to  the  Phase  2  requirements  and  the 
type  of  professional  skills  necessary  for 
preparation  of  the  report  or  record; 


(c)  Other  relevant  Federal  rules  which 
may  duplicate,  overlap  or  conflict  with 
the  proposed  rule  as  based  on  the  SOPs; 
and, 

(d)  Any  significant  alternatives  to  the 
proposed  rule  as  based  on  the  SOPs 
which  would  accomplish  the  stated 
objectives  of  applicable  statutes  and 
which  would  minimize  any  significant 
economic  impact  of  Phase  2  rules  on 
small  entities. 

Xn.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735  (Oct.  4. 1993)),  the  Agency  must 
determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  any  regulatory 
action  (including  an  advanced  notice  of 
proposed  rulemaking)  that  is  likely  to 
result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  milUon  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

(4)  Raise  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  . 

Although  the  Agency  is  uncertain  at 
this  time  of  what  the  a^^ual  monetary 
or  material  effect  of  a  future  Phase  2 
rulemaking  might  be,  EPA  has  reason  to 
estimate  that  such  regulatory  action 
might  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  a 
sector  of  the  economy.  EPA  will  further 
address  the  requirements  of  Executive 
Order  12886  in  developing  the  proposed 
and  final  Phase  2  rule. 

This  Advance  Notice  was  submitted 
to  OMB  for  review  as  required  by 
Executive  Order  12866.  Any  written 
comments  from  OMB  or  other  federal 
agencies  and  any  EPA  written  response 
to  OMB  or  other  federal  agency 
comments  are  in  the  public  docket  for 
this  doctunent. 

List  of  Subjects  in  40  CFR  Part  90 

Environmental  protection. 
Administrative  practice  and  procedure. 


Air  pollution  control.  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  19, 1997. 
Carol  M.  Browner. 

Administrator. 

Appendix  A  to  the  Preamble — 
Handheld  Engines  Statement  itf 
Principles 

Statement  of  Principles  for  the 
Regulation  of  Exhaust  Emissions  From 
Handheld  Spark-Ignited  Engines  at  or 
Below  19  Kilowatts 

Preface 

The  Environmental  Protection  Agency 
(EPA)  agrees  to  draft  a  preamble  and 
proposed  rule  that  will  include,  to  the 
maximiun  extent  possible,  consistent 
with  EPAs  legal  obligations,  the 
agreements  contained  in  this  statement 
of  principles  (SOP).  This  SOP  applies  to 
new  spark  ignited  engines  at  or  below 
19  kW  for  use  in  handheld  apphcations. 
The  draft  preamble  and  proposed  rule 
will  form  the  basis  of  a  notice  of 
proposed  rulemaking  (NPRM)  for  Phase 
2  emission  standards  for  all  new 
norm>ad  spark-ignition  engines  at  or 
below  19  kilowatts  subject  to  the 
exclusion  and  exemption  provisions 
contained  herein.  The  signatories  have 
reached  agreement  on  many  of  the  basic 
issues  that  will  apply  to  handheld 
engines  in  Phase  2,  such  as  the 
pollutants  to  be  regulated,  the  emission 
standards,  phased  in  effective  dates,  and 
a  test  program  for  certain  non-regulated 
pollutants.  The  signatories  agree  to 
support  a  program  that  promotes 
technological  advancement  of  durable 
engine  and  emission  control  technology. 
The  signatories  agree  that  the  program 
should  strive  to  produce  verifiable 
reductions  in  engine  emissions  over  the 
useful  lives  of  the  engines  and  that  the 
responsibility  for  verification  testing  is 
most  appropriately  placed  with  the 
manufacturers.  Consequently,  the 
signatories  have  reached  conceptual 
agreement  on  issues  such  as  production 
line  and  in-use  testing,  and  the 
implementation  of  a  technology  review 
designed  to  assess  the  appropriateness 
of  Phase  3  emission  standards. 
However,  a  significant  number  of 
important,  unresolved  issues  remain.  To 
the  extent  possible  in  the  time 
remaining  prior  to  publication  of  the 
NPRM,  the  parties  will  continue  their 
efforts  to  reach  agreement  on  these 
unresolved  issues.  All  outstanding 
issues  will  be  addressed  during  the 
rulemaking  process.  Each  party  to  this 
SOP,  other  than  EPA,  agrees  not  to  file 
negative  comments  on  the  NPRM  as  to 
the  agreed  upon  provisions  included  in 


this  SOP.  If  the  NPRM  includes  the 
agreements  contained  in  this  SOP,  each 
party  to  the  SOP  other  than  EPA  agrees 
to  file  a  memorandum  in  the  docket  to 
that  effect  and  to  acknowledge  that  it 
participated  in  negotiating  the  SOP. 
Each  party,  other  than  EPA,  agrees  not 
to  take  any  action  to  inhibit  the 
adoption  in  the  final  rule  of  the  agreed- 
upon  provisions  included  in  this  SOP. 
Each  party,  other  than  EPA,  agrees  not 
to  challenge  in  court  the  agreements  in 
this  SOP  which  are  included  in  a  final 
rule.  If  the  final  rule  is  challenged  in 
court,  and  if  the  final  rule  and  preamble 
include  the  agreements  contained  in 
this  SOP,  each  party,  other  than  EPA, 
agrees  to  file  a  memorandum  informing 
the  court  that  it  participated  in 
negotiating  the  agreements  contained  in 
this  SOP. 

Statement  of  Principles 

The  signatories  agree  to  the  proposal 
of  a  single  Notice  of  Proposed 
Rulemaking  to  regulate  the  exhaust 
emissions  of  small  spark  ignited  engines 
at  or  below  19  kW.  The  emission 
standard  related  provisions  applicable 
to  small  handheld  engines  (Effective 
Dates,  Engine  Classifications,  Emission 
Standards,  PM  and  Toxics  Test  Program, 
Test  Procedures,  Voluntary  Incentive 
and  Recognition  Program,  Certification: 
Averaging,  Banking  and  Trading)  will  be 
based  upon  the  items  listed  below.  The 
non-emission  standard  related 
provisions  of  the  proposed  rule 
(Definitions,  Applicability,  Certification 
Program,  Production  Line  Testing,  In- 
Use  Program,  Imports,  Dealer 
Responsibility,  Technology  Review/ 
Phase  3,  and  Tamf)ering)  shall  be 
identical  for  all  engines  subject  to  the 
rule,  to  the  extent  possible  and  provided 
modifications  are  not  necessary  due  to 
differences  in  emission  standard  related 
provisions.  Where  such  provisions  are 
proposed  that  will  not  be  identical  for 
all  engines,  the  signatories  will  be 
consulted  during  development  of  any 
such  proposal  and  will  have  full 
opportunity  to  comment  after  proposal. 
Items  not  addressed  in  this  SOP  will  be 
developed  during  the  rulemaking 
process. 

A.  Definitions 

The  signatories  agree  that,  to  the 
greatest  extent  possible,  terms  defined 
in  the  Phase  1  rule  shall  have  the  same 
meanings  in  the  Phase  2  rule. 
Additioiial^.  the  signatories  agree  to 
define  the  following  terms  necessary  to 
implement  provisions  described  in  this 
SOP. 

In-use  credit:  An  emis^on  credit 
derived  irom  the  difference  between  the 
mean  in-use  emission  results  of  a 
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regulated  pollutant,  or  pair  of  pollutants 
in  the  case  of  HC-t-NOx.  and  the 
applicable  emission  standard. 

Technology  subgroup:  A  group  of 
engine  femiUes  from  one  or  more 
manufacturers  having  similar  size. 
appUcation,  useful  life  and  emission 
control  equipment;  e.g.,  Class  m. 
residential,  non-catalyst,  two  stroke, 
engine  used  in  generator  set 
applications. 

B.  Applicability 

1.  This  statement  of  principles  is 
applicable  to  handheld  equipment  and 
spark  ignited  engines  used  in  handheld 
products  subject  to  the  following 
exclusions.  These  exclusions,  to  the 
extent  described  in  the  Phase  1  rule, 
apply  as  described  in  that  rule. 

a.  Engines  used  to  propel  marine 
vessels. 

b.  Engines  used  to  propel  any  motor 
vehicle  as  deflned  in  section  216  of  the 
Qean  Air  Act  including  motorcycles. 

c.  Engines  used  to  propel  aircraft. 

d.  Engines  used  to  propel  recreational 
vehicles. 

e.  Engines  used  solely  for 
competition. 

f.  Engines  used  exclusively  in 
emergency  and  rescue  equipment  where 
no  certified  engines  are  available  to 
power  the  equipment  safely  and 
practically. 

g.  Engines  used  to  power  stationary 
sources  regulated  by  a  federal  New 
Soiut»  Performance  Standard 
promulgated  under  section  111  of  the 
Act. 

h.  Engines  that  are  both:  Used  in 
underground  mining  or  in  underground 
mining  equipment;  AND  are  regulated 
by  the  Mining  Safety  and  Heal^ 
Administration  (MSHA)  in  30  CFR  parts 
7.  31,  32,  36,  56,  57.  70  and  75. 

i.  Engines  produced  for  export. 

2.  Exemptions  will  be  provided  as  in 
the  Phase  1  rule  for  uncertified  engines 
used  for  purposes  of  research, 
investigations,  demonstrations  or 
training. 

3.  Exemptions  will  also  be  provided 
as  appropriate  for  reasons  of  national 
security.  An  automatic  national  security 
exemption  will  be  proposed,  similar  to 
that  in  the  marine  SNPRM  (61  FR  4618) 
for  nonroad  engines  and  equipment  that 
exhibit  combat  features,  i.e.  armor  and 
or  weaponry. 

C  Effective  E)ates 

The  standards  will  be  phased  in  on  a 
percentage  of  production  basis  as  shown 
below.  The  percentages  listed  below 
represent  the  minimum  percentage  of  an 
individual  manufacturer  s  total 
production  of  nonexempt,  nonexcluded 
handheld  engines  (not  percentage  of 


engine  families)  destined  for  U.S.  use 
that  must  be  certified  to  all  applicable 
standards  and  comply  with  all 
appUcable  related  emission 
requirements;  e.g.  labeling,  warranty, 
production  line  and  in-use  testing,  etc. 

Table  1  .—Phase  in  Percekttages 
FOR  ALL  Handheld  Standards 


Model  year 

Prodix:tion 
(percent) 

200? 

2003 

20 
40 

2004  _ _.. 

2005 „ 

70 
100 

D.  Engine  Classifications 

Engine  classification  will  be  based 
upon  engine  displacement  as  in  the 
Phase  1  rule  with  Classes  I  and  II  being 
reserved  for  nonhandheld  engines. 

Table  2.— Handheld  Engine 
Classifications 


Engine 

Displacement  in  cubic 

class 

CM 

III  

IV 

V 

Handheld 
Handheld 

Handheld 

Less  ttian20. 
Greater  than  or  -  20. 

less  than  50. 
Greater  than  50. 

E.  Emission  Standards 

1.  The  percentages  of  engines  listed  in 
Table  1  must  meet  the  standards  listed 
in  Table  3  for  their  useful  lives.  These 
standards  are  predicated  upon  a 
multiplicative  deterioration  factor  (df)  of 
1.0  and  useful  lives  of  50  hours  for 
residential  handheld  engines  and  300 
hours  for  commercial  handheld  engines. 
Manufacturers  will  declare  at  the  time 
of  certification  whether  an  engine 
family  is  "commercial"  or  "residential". 
The  definitions  of  "commercial"  and 
"residential"  will  be  determined  in  the 
rulemaking  process. 

Table  3.— HC+NOx  and  CO 
Standards  for  Handheld  Engines 


Engine  dass 

HC  + 
NOx 

(g/kW/hr) 

CO 

(g/kW/hr) 

111  

IV 

V 

210 
172 
116 

R05 

ao5 

603 

2.  Two-Stroke  engines  used  to  power 
snowthrowers  will  be  subject  to  the 
handheld  standards  at  the 
manufacturer's  option. 

3.  Engines  used  exclusively  in 
wintertime-only  applications,  such  as 
snowthrowers  or  ice  augers,  need  not 
certify  to  or  comply  with  the  HC+NOx 


standard  at  the  option  of  the 
manufacturer. 

4.  A  provision  will  be  included  to 
provide  relief  to  small  voKmie 
equipment  manufacturers  to  permit  the 
use  of  Phase  1  engines  for  a  certain 
period  of  time  when  they  can  make  a 
showing  that  no  certified  Phase  2  engine 
is  available  with  suitable  physical  or 
performance  characteristics  to  power  a 
piece  of  equipment  in  production  prior 
to  2002. 

F.  PM  and  Toxics  Test  Program  for  Class 
m.  IV,  and  V  Engines 

The  Phase  2  regulations  adopted  for 
handheld  engines  pursuant  to  this  SOP 
will  not  establish  small  engine  emission 
standards  for  particulate  matter  or  toxic 
air  contaminants  listed  under  section 
112(b)  of  the  Clean  Air  Act.  To  evaluate 
the  levels  of  these  pollutants  from  Phase 
2  handheld  engines,  the  signatories 
agree  that  a  particulate  matter  and  toxics 
test  program  will  be  conducted. 
Elements  of  a  PM  and  Toxics  Test 
Program  for  Class  ID,  IV.  and  V  engines 
include: 

(1)  PPEMA.  in  cooperation  with  EPA. 
commits  to  a  test  program  to  evaluate 
and  quantify  emissions  of  particulate 
matter  and  toxics  including,  but  not 
limited  to:  formaldehyde,  acetaldehyde. 
benzene,  toluene,  and  1.3  butadiene. 

(2)  Testing  under  this  program  will  be 
conducted  on  Phase  2  technology 
handheld  engines. 

(3)  Testing  under  this  program  will  be 
of  sufficient  magnitude  to  represent  the 
range  of  new  basic  technologies  used  to 
comply  with  the  Phase  2  small  engine 
standards.  CARB  test  data  may  be  used 
where  appropriate. 

(4)  No  enforcement  will  be  tied  to  this 
testing  program. 

(5)  Test  data  will  be  made  available 
promptly  to  EPA  for  distribution  to 
other  interested  parties. 

(6)  Testing  will  be  conducted  at  EPA. 
industry,  and/or  independent  faciUties. 

G.  Test  Procedures 

The  2-mode  steady  state  Cycle  C  test 
procedvue  will  apply  to  all  Class  HI.  IV, 
and  V  engines  as  it  did  in  the  Phase  1 
rule  except  that  the  modal  weighting 
factors  for  the  Phase  2  rule,  will  be  0.85 
for  Mode  1  (100%  max.  power)  and  0.15 
for  Mode  2  (idle  mode). 

A  large  number  of  unresolved  issues 
regarding  the  Phase  2  test  procedure 
still  exist.  The  issues  include:  testing 
precision,  calibration  requirements,  data 
sampling  requirements,  long  term  data 
storage,  requirements  for  natural  gas  and 
liquefied  petroleum  gas,  and 
requirements  for  ambient  test  cell 
conditions.  The  signatories  agree  these 
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could  be  resolved  during  the  rulemaking 
process. 

H.  Certification  Program 

A  simplified  version  of  the  Phase  1 
Certification  Program  will  be  provided 
to  the  extent  possible  and  appropriate. 
The  following  outlines  the  elements  of 
the  program: 

(1)  Streamlined  annual  certification 
application. 

(2)  Coordination  with  the  California 
Air  Resources  Board  (CARB). 

(3)  Possible  automation  of  submittal. 

I.  Production  Line  Testing 

The  signatories  agree  that  an  efficient, 
flexible  Production  Line  Testing  (PLT) 
program,  designed  to  verify  production 
of  complying  engines  is  appropriate.  At 
the  same  time,  the  signatories  r<Jcognize 
that  when  clear  compliance  is  shown  for 
a  family,  it  is  reasonable  to  reduce  or 
curtail  testing.  The  basic  components  of 
a  PLT  program  are  listed  below. 
Additional  specific  details  of  the  PLT 
program  will  be  developed  through  the 
rulemaking  process. 

(1)  Self-auditing  plan,  covering  all 
engine  families  each  model  year  in  a 
statistically  valid  manner. 

(2)  The  Cumulative  Sum  (CumSum) 
procedure  will  be  proposed  in  the 
NPRM.  Ahemate  test  schemes  may  be 
proposed  by  industry.  The  signatories 
agree  it  is  desirable  to  avoid  a 
multipUcity  of  individual,  diverse  test 
schemes,  but  recognize  that  there  may 
be  situations  where  |  single  test  scheme 
is  not  appropriate  for  specific  engine 
families  or  companies. 

(3)  Manufacturers  will  randomly 
select  engines  from  each  engine  family 
from  the  production  line  without  regard 
to  engine  configuration. 

(4)  California  audit  test  data  is 
acceptable  to  be  used  as  input  into  the 
statistical  scheme  to  determine 
compliance  for  50-state  engine  families. 

(5)  Production  line  testing  will 
employ  the  full  Federal  Test  Procedure 
(FIT).  EPA  will  seek  comments  in  the 
NPRM  on  the  appropriateness  of 
alternative  test  procedures  that  preserve 
the  enforceabiUty  of  the  PLT  program. 

(6)  All  exhaust  pollutants  for  which 
standards  are  promulgated  in  the  Phase 
2  rule  will  be  tested  and  resultant  test 
data  will  be  reported  to  EPA  quarterly. 

(7)  If  an  engine  family  exceeds  the  test 
program  determinant  of  exceedance,  the 
manufacturer  will  provide  appropriate 
data  to  EPA  within  a  certain  number  of 
days.  EPA  will  review  the  data  and 
other  pertinent  information  and  may 
notify  the  manufacturer  that  it  intends 
to  suspend  or  revoke  the  manufacturer's 
certificate  of  conformity  in  whole  or  in 
part  for  that  engine  family. 


(8)  The  suspension  or  revocation  of  a 
certificate  of  conformity  shall  not  occur 
before  thirty  (30)  days  after  notification 
from  EPA  of  its  intent  to  suspend  or 
revoke.  Hearing  procedures  by  which  a 
manufacturer  may  contest  the 
suspension  or  revocation  of  a  certificate 
will  be  provided  similar  to  those  in  the 
Phase  1  Selective  Enforcement  Auditing 
(SEA)  regulations.  The  certificate  is 
automatically  suspended  with  respect  to 
any  individual  engine  that  fails  to 
comply  with  applicable  standards 
during  this  testing  process. 

(9)  During  this  thirty  (30)  day  period 
described  in  paragraph  I  8  above,  EPA 
will  maintain  a  dialogue  and  coordinate 
with  the  manufacturer  to  facilitate  the 
approval  of  the  required  production  line 
change  in  order  to  eliminate  the  need  to 
halt  production,  if  possible. 

(10)  EPA  will  approve  or  disapprove 
the  manufacturer's  production  line 
change  within  fifteen  (15)  days  of 
receipt.  Disapproval  of  the 
manufacturer's  production  line  change 
could  result  in  certificate  susp>ension  or 
revocation,  with  hearing  procedures  as 
described  above.  If  EPA  does  not 
respond  to  the  manufacturer's  proposed 
change  within  fifteen  (15)  days  of 
receipt,  the  proposed  change  will  be 
deemed  acceptable  to  EPA. 

(11)  The  manufacturer,  in  concert 
with  EPA,  will  then  determine  the 
number  of  non-complying  engines 
which  have  been  introduced  into 
conunerce. 

(12)  EPA  may  conduct  Selective 
Enforcement  Audits  as  a  backstop  ;  for 
example,  when  it  receives  evidence  of 
improper  testing  procediues  or  evidence 
of  a  non-conformity  that  was  not  being 
addressed  in  the  normal  Production 
Line  Testing  process.  Routine  or  random 
SEAs  shall  not  be  a  part  of  the  final 
program. 

J.  In-Use  Program 

1.  In-Use  Testing     - 

The  signatories  agree  that  an  efficient, 
flexible  testing  program  designed  to 
ensure  and  verify  compliance  of  in-use 
engines  with  appUcable  emission 
standards  is  appropriate.  The  signatories 
agree  to  establish  an  in-use  testing 
program  with  basic  components  as 
follows.  Additional  specific  details  of 
the  program  will  be  developed  through 
the  rulemaking  process: 

(a)  In-use  testing  will  employ  the  full 
Federal  Test  Procedure(FTP). 

(b)  All  exhaust  pollutants  for  which 
standards  are  promulgated  in  the  Phase 
2  rule  will  be  tested. 

(c)  EPA  will  select  a  portion  of  each 
manufacturer's  engine  famihes  to  be  in- 
use  tested  each  year  (up  to  25%  of 


famihes).  Manufacturers  may  elect  to 
conduct  testing  of  additional  families, 
and  to  test  more  frequently.  Additional 
in-use  credits  may  be  generated  or 
required  from  such  testing. 

(d)  The  in-use  testing  scheme  will 
employ  a  method  to  increase  the 
number  of  engines  to  be  tested  when 
individual  engine  failures  occur,  up  to 
a  maximum  of  ten  engines  per  family 
per  year.  Except  for  small  volume 
famihes,  the  minimum  number(n)  of 
engines  tested  will  be  four. 

(e)  All  in-use  test  results  will  be 
reported  electronically  each  quarter  to 
EPA.  Reporting  of  data  which  suggests 
an  emission  exceedance  (mean  < 
standard)  will  occur  within  a  certain 
number  of  days  of  the  last  test. 

(0  EPA  will  have  the  right  to  spot 
check  a  manufacturer  to  evaluate  testing 
practices.  EPA  will  provide  reasonable 
notice  of  such  checks  unless  it  has 
evidence  of  improper  test  practices. 

(g)  EPA  may  conduct  its  own  in-use 
testing,  including  testing  of  properly 
maintained  consumer  owned  engines, 
through  the  full  useful  life  of  the 
engines  for  enforcement  purposes. 

(h)  Bench  aging  of  in-use  engines  will 
be  permitted  only  for  technology 
subgroups  where  correlation  between 
field  aged  and  bench  aged  engines  can 
be  shown  (see  J2). 

2.  Bench  Aging  Correlation 

The  signatories  agree  that  bench  aging 
is  an  appropriate  way  to  obtain  in-use 
emission  data  from  small  spari^  ignited 
gasoline  engines,  provided  that  the 
bench  aging  process  can  be  shown 
initially  and  periodically  to  correlate 
with  field  aging.  Consequently  the 
signatories  agree  to  the  basics  of  a  bench 
aging  correlation  strategy  as  follows. 
Additional  specific  details  will  be 
developed  in  the  rulemaking.: 

(a)  Ail  initial  bench-aging/field-aging 
correlation  program  will  be  conducted 
by  manufacturers  under  EPA  guidance. 
A  portion  of  the  field  engines  will  be 
aged  in  individual  usage  or  fleets  where 
the  manufacturer  does  not  carry  odt  or  - 
exercise  control  over  the  engines 
maintenance,  or  limit  their  usage  such 
that  the  engines  are  no  longer  used  in 

a  way  that  is  representative  of  typical 
in-use  engines. 

(b)  Emission  testing  will  employ  the 
full  Federal  Test  Procedure  (FTP). 

(c)  All  exhaust  pollutants  for  which 
standards  are  promulgated  in  the  phase 
2  rule  will  be  measured  for  correlation 
purposes. 

(d)  Engines  will  be  aged  to  the  full 
regulatory  useful  life  on  the  bench  and 
in  the  field  except  that  commercial 
engines  may  be  aged  to  75%  of  the  full 
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regulatory  useful  life  for  correlation 
testing  purposes  only. 

(e)  Correlation  and  sample  sizes  will 
be  determined  as  appropriate. 

(f)  Engine  manufocturers  will  conduct 
a  correlation  spot  check  program 
periodically  of  each  technology 
subgroup  to  verify  that  emissions  from 
bench-aged  engines  correlate  with 
emissions  from  field-aged  engines. 

3.  hi-Use  Credit  Program 

The  signatories  agree  that  reasonable 
means  must  exist  to  address  emission 
exceedances  of  in-use  engines, 
including  those  exceedances  of  in-use 
engines  identified  by  Production  Line 
Testing,  that:  (1)  provide  an  incentive  to 
manufacturers  to  build  emission- 
durable  engines;  (2)  can  be  implemented 
practically:  (3)  provide  an  incentive  to 
perform  additional  in-use  testing:  (4) 
offset  additional  emissions  that  occur  as 
a  result  of  the  exceedance  of  the 
standard:  and  (5)  are  not  unduly 
burdensome  to  the  manufacturers.  The 
signatories  agree  that  a  mandatory  recall 
program  does  not  meet  these  five 
criteria,  although  a  manufacturer  may 
conduct  a  voluntary  recall  in  lieu  of 
remedying  emission  exceedances 
through  the  in-use  credit  program  or 
alternative  methods  provided  in  this 
SOP.  The  signatories  believe  that 
successful  implementation  of  the  in-use 
credit  program  and  the  other 
alternatives  described  herein  will 
provide  a  comprehensive  remedy  to 
address  in-use  emission  exceedances  so 
that  EPA  will  not.  in  practice,  order 
mandatory  recall  of  Phase  2  certified 
mgines.  Additional  specific  details  of 
the  in-use  credit  program  will  be 
developed  during  the  rulemaking 
process: 

(a)  fai-use  credits  generated  or 
required  will  be  based  on  an  engine 
family's  in-use  emission  level  relative  to 
its  appUcable  standard,  as  determined 
from  the  In-use  Testing  Program. 

(b)  A  multiplicative  factor  will  be 
used  to  adjust  credits  earned  based  on 
sample  size. 

(c)  In-use  credits  will  be  used  at  a 
higher  rate  than  the  ih-use  credits  were 
generated. 

(d)  In-use  credits  will  have  an 
unlimited  Ufe  during  the  Phase  2 
program. 

(e)  For  credit  computational  purposes, 
U.S.  sales  figures  will  be  used. 

(f)  In-use  credit  banking  and  trading  is 
allowed,  but  trading  may  be  limited 
between  categories  of  engines. 

(g)  All  credit  calculations  indicating 
surpluses  and  deficits  will  be  reported 
electrooically  at  the  conclusion  of  in- 
use  testing  for  that  model  year. 


(h)  An  appropriate  in-use  credit 
formula  will  be  developed  in  the 
rulemaking  to  account  for  the  different 
power  ratings  of  engines  and  the 
diflierent  regulatory  useful  lives  of 
residential  and  commercial  engines. 

(i)  In  the  case  of  in-use  testing  of 
carry-over  engine  families,  and  in  the 
absence  of  other  applicable  test  data,  the 
test  results  from  one  model  year  will  be 
assumed  to  apply  to  four  years  worth  of 
production:  the  model  year  tested,  the 
next  model  year  and  the  two  previous 
model  years.  In-use  credits  will  be 
generated  or  required,  as  appropriate. 

4.  Alternative  Methods  to  Address  In- 
Use  Exceedances  of  Standards 

The  signatories  agree  that  the  primary 
method  for  manufacturers  to  address  in- 
use  exceedances  of  standards  will  be 
applying  credits  generated  through  the 
in-use  aredit  program.  If  the 
manufacturer  has  insufficient  in-use 
credits,  it  should  first  investigate  the 
possibility  of  purchasing  credits  through 
available  sources.  However,  appropriate 
alternative  methods  will  be  considered. 
Manufacturers  will  be  allowed  to 
implement  all  appropriate  alternative 
methods  prior  to  EPA  making  a 
determination  of  substantial 
nonconformity.  EPA  will  make  a 
determination  of  substantial 
nonconformity  only  when  use  of  in-use 
credits  and/or  appropriate  alternative 
methods  do  not  adequately  address  the 
exceedance.  Alternatives  should  meet 
the  following  criteria: 

(a)  Alternatives  must  have  a  nex\is  to 
the  emission  problem  caused  by  the 
subject  engine  family. 

(b)  The  alternative  must  cost 
substantially  more  than  foregone 
compUance  costs  and  consider  the  time 
value  of  foregone  costs. 

(c)  Alternatives  must  offset  at  least 
100%  of  the  exceedance  of  the  standard, 
subject  to  the  other  listed  criteria. 

(d)  Alternatives  must  consider  the 
degree  of  environmental  harm  caused  by 
the  exceedance. 

(e)  Alternatives  must  consider  the 
time  value  of  the  foregone 
enviroiunental  benefit  resulting  horn  the 
exceedance. 

(0  Alternatives  will  be  subject  to  a 
cost  cap  that  will  be  estabtished  in  the 
rulemaking  process. 

(g)  Alternatives  may  not  include 
measuias  the  manufacturer  planned  to 
undertake  irrespective  of  the  need  to 
address  the  exceedance. 

(h)  Alternatives  must  be  able  to  be 
implemented  expeditiously  and 
completed  in  a  reasonable  time. 

(i)  Ahematives  must  not  force  the 
manufacturer  out  of  business. 


(j)  The  implementation  potential  of  an 
alternative  must  be  considered. 

K.  Imports 

The  Imports  program  will  be  similar 
to  the  program  for  Phase  1.  Essentially, 
this  program  bars  the  importation  of 
uncertified,  regulated  small  engines 
except  that  a  one-time  personal  use 
exemption  will  permit  the  importation 
of  three  non-conforming  small  engines 
(or  pieces  of  equipment  containing  such 
engines)  for  personal  use  but  not  for 
purposes  of  resale. 

L.  Voluntary  Incentive  and 
Recognition  Program  for  Handheld 
Engines 

A  voluntary  program  will  be  created 
to  identify  handheld  engines  that  have 
HC-t-NOx  certification  levels 
substantially  below  the  Phase  2 
standards.  Manufacturers  who 
participate  in  this  program  will  be 
allowed  to  display  a  symbol  (yet  to  be 
determined)  on  their  products. 
packaging,  or  advertisements  indicating 
that  the  engine  qualifies  for  the 
program.  The  signatories  recognize  that 
further  specific  details  of  the  program 
need  to  be  formulated,  but  they  agree  on 
certain  basic  concepts  of  the  program. 
To  quahfy  for  the  program,  certified 
engine  emission  levels  must  be  a  certain 
percentage  below  the  Phase  2  HC+NOx 
standard.  EPA  and  industry  will  agree 
on  the  administration  of  the  program.  In 
addition,  manufacturers  will  receive  a 
waiver  on  production  line  testing  if  an 
engine  family  achieves  a  certification 
level  a  certain  p)ercentage  or  more  below 
the  HC+NOx  standard.  The  two 
percentages  referenced  in  this  paragraph 
may  be  different. 

M.  Certification:  Averaging.  Banking 
and  Trading  (ABT) 

No  certification  ABT  program  will  be 
created  for  handheld  engines.  In-use 
credits  generated  in  the  in-use  ABT 
program  are  not  applicable  for  use  in 
certification. 

N.  Dealer  Responsibility 

The  signatories  agree  that,  except  as 
noted  in  this  paragraph,  these 
regulations  will  not  impose  any 
obligation  on  the  dealers  or  repair 
facilities  to  bring  into  ccMnpUance  any 
products  found  to  have  been  tampered, 
nor  will  dealers  or  repair  facilities  be 
required  to  report  defects  to  EPA. 
Dealers  and  repair  faciUties  will  be 
prohibited  from  tampering  or  causing 
tampering,  but,  are  not  prohibited  from 
working  on  tampered  products.  Dealers 
and  repair  fodlities  will  not  be  required 
to  restore  products  submitted  to  them 
with  tampered  emission  controls  to 
certified  configurations  unless  the  repair 


involves  the  component  or  system  that 
has  been  tampered.  In  that  case,  dealers 
and  repair  fadhties  will  be  required  to 
restore  the  system  to  a  certified  and 
properly  functioning  configuration  but 
will  not  be  required  to  demonstrate  that 
the  products  comply  with  applicable 
emission  standards.  In  repairing  or 
replacing  emission  control  parts  and 
systems,  dealers  and  repair  faciUties 
may  use  parts  represented  by  their 
manufacturers  to  be  functionally 
equivalent  to  original  equipment  (OE) 
parts. 

O.  Technology  Review/Phase  3 

The  signatories  recognize  that 
technological  advances  and/or  cost 
reductions  may  occur  after 
promulgation  of  the  Phase  2  rule  that 
could  make  greater,  but  still  cost- 
effective  reductions  feasible  in 
handheld  emission  levels.  At  the  same 
time,  the  signatories  agree  that  industry 
requires  certainty  and  stability  for  its 
business  planning.  Without  such 
certainty,  industry  would  not  commit  to 
the  investment  that  these  standards  will 
require,  and  without  such  certainty  and 
stability  these  investments  might  never 
be  recouped.  EPA  will  commit  to 
conducting  a  technology  review  and 
publishing  a  Notice  of  Proposed 
Rulemaking  in  2001  announcing  any 
intended  amendments  to  the  standard 
levels  or  other  program  elements  or 
EPAs  desire  to  maintain  the  existing 
standards  or  program.  The  final 
rulemaking  will  be  completed  by  2002 
and,  if  Phase  3  standards  are  adopted, 
they  will  be  phased  in  on  a  percentage 
basis  and  over  a  period  of  time  similar 
to  Phase  2.  beginning  no  earlier  than 
model  year  2007.  This  schedule  is 
intended  to  provide  a  minimum  five 
year  period  between  the  implementation 
of  Phase  2  standards  and  the 
implementation  of  any  Phase  3 
standards  to  aid  manufacturers  in 
recouping  their  investments  in  Phase  2 
technology. 

P.  Tampering 

The  signatories  agree  that  the 
tampering  prohibitions  ftx)m  Phase  1 
shall  be  adopted  in  Phase  2  except  that 
a  provision  will  be  added  to  permit  the 
removal,  subject  to  approval  by  EPA,  of 
emission  control  devices  or  elements  of 
design  that  interfere  with  the  safe  and/ 
or  practical  use  of  emergency  and  rescue 
equipment. 


Appendix  B  to  the  Preamble — 
Nonhandheld  Engines  Statement  of 
Principles 

Small  Nonhandheld  Spark-Ignited 
Nonroad  Engine  Statement  of  Principles 

Members  of  the  small  (19  kilowatt  and 
below)  nonhandheld  spark-ignited  (SI) 
nonroad  engine  industiy  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
(collectively,  the  Signatories)  recognize 
the  significant  contribution  made  by 
small  nonhandheld  SI  nonroad  engines 
to  the  emissions  inventory  that  leads  to 
ozone  concentrations  in  nonattainment 
areas.  This  recognition  prompted  the 
Signatories,  along  with  State  and 
environmental  organization 
representatives,  to  work  together  to 
quickly  put  into  place  a  first  phase  of 
regulations  taking  effect  with  the  1997 
model  year.  The  Phase  1  regulations 
achieve  significant  reductions  in  ozone- 
forming  pollutants  from  these  engines 
by  setting  emissions  standards  to 
control  hydrocarbons  (HC)  and  oxides  of 
nitrogen  (NOx). 

Nevertheless,  the  Signatories 
recognize  that  further  control  of  HC  and 
NOx  from  these  sources  beyond  the 
Phase  1  levels  is  achievable  through 
technology  that  will  be  cost-effective 
and  feasible  in  futiue  model  years.  They 
also  recognize  the  need  for  stability  and 
predictability  to  be  designed  into  a 
regulatory  program  that  achieves  these 
additional  reductions. 

The  Signatories  also  recognize  that  it 
is  important  to  maintain  a  strong  and 
competitive  industrial  base  as  EPA 
implements  its  responsibilities  to 
protect  pubhc  health  and  welfare  and 
the  environment 

This  Statement  of  Principles  ("SOP") 
accomplishes  both  environmental  and 
business  objectives,  ensuring  cleaner  air 
in  a  manner  which  is  both  reudistic  for 
industry  and  responds  to  environmental 
needs.  The  Signatories  agree  that  the 
aggressive  package  of  emission 
standards  and  implementation 
schedules  contained  in  this  SOP 
accomplishes  the  enviroiunental  benefit 
of  further  significantly  reducing  in-use 
emissions  of  ozone  forming  pollutants 
from  nonhandheld  small  SI  nonroad 
engines.  The  Signatories  further  agree 
that  the  package  of  provisions  contained 
in  this  SOP  reflects  a  clear,  stable,  long- 
term  control  program  for  this  source 
which  will  encourage  industry  to  more 
effectively  incorporate  environmental 
objectives  into  their  business  plaimine. 

With  this  SOP.  the  small 
nonhandheld  SI  nonroad  engine 
industry  has  stepped  forward  to  work  as 
a  partner  with  EPA  to  bring  about 
cleaner  air.  States  will  see  significant 
additional  reductions  in  the  emission 


inventory  frt>m  these  sources  beyond 
those  achieved  by  the  Phase  1  rule  that 
they  can  rely  upon  in  meeting  their 
responsibilities  to  attain  and  maintain 
the  national  ambient  air  quality 
standard  (NAAQS)  for  ozone. 
Consumers  will  benefit  &t)m  improved 
engine  technology,  which  in  addition  to 
improving  air  quaUty  will  likely  also 
bum  less  fuel,  require  less  maintenance, 
be  more  reliable,  and  last  longer. 

This  SOP  outlines  the  joint 
understanding  of  all  Signatories  that 
will  provide  the  basis  for  issuance  by 
EPA  of  an  Advanced  Notice  of  Proposed 
Rulemaking  ("ANPRM")  and  a  Notice  of 
Proposed  Rulemaking  ("NPRM")  which 
would  be  consistent  with  the  points 
outlined  in  this  document.  EPA  intends 
to  issue  the  ANPRM  in  early  1997.  the 
NPRM  in  the  Fall  of  1997,  and  to 
promulgate  a  final  rule  by  the  Fall  of 
1998.'  Based  on  the  currently  available 
information,  the  Signatories  beUeve  that 
the  standards  contained  in  this  SOP 
represent  the  most  stringent  standards 
achievable  considering  cost  and  other 
appropriate  factors  in  the  time  frame  of 
this  phase  2  program.  However,  this 
SOP  does  not  change  the  importance  of 
EPA  demonstrating  the  need  for  the 
standards  describes!  below  and  EPA's 
obUgations  to  meet  the  criteria  of  the 
Clean  Air  Act  in  finalizing  any  rule, 
including  complying  with  all  applicable 
rulemaking  procedures. 

1.  Scope 

This  SOP  addresses  a  Phase  2 
program  that  will  apply  to  Class  1  and 
Class  2  nonhandheld  SI  nonroad 
engines  at  or  below  19  kilowatts  (25 
horsepower).  These  classes  are 
distinguished  from  each  other  primarily 
in  terms  of  engine  size  (displacement), 
cost,  and  the  applications  in  which  they 
are  used. 

Class  1  engines,  which  have 
displacements  of  less  than  225  cc.  are 
typically  used  in  relatively  inexpensive 
appUcations  such  as  walk-behind 
lawnmowers,  edgers  and  trimmers,  and 
other  lawn  care  equipment.  The  vast 
majority  of  Class  1  engines  produced  for 
use  in  the  United  States  use  side-valve 
(SV)  technology. 

Class  2  engines,  which  have 
displacements  greater  than  or  equal  to 
225  cc,  are  typically  used  in  more 
expensive  applications  such  as  riding 
mowers,  lawn  tractors,  tillers,  generator 
sets,  and  many  other  applications.  Class 
2  engines  are  often  used  in  commercial 
appUcations  and,  as  a  result,  tend  to 
have  much  higher  hours  of  use  annually 
than  Class  1  engines.  Approximately 


■  EPA  is  currently  seeking  appropriate  changes  to 
a  court  order  to  conform  to  this  SOP. 
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one  third  of  the  Class  2  engines  sold  in 
the  United  States  today  utiUze  over- 
head valve  (OHV)  engine  technology. 

2.  Technology  Forcing  and  bi-Use  Goals 

The  two  primary  goals  for  the  Phase 
2  program  for  small  nonhandheld  SI 
nonroad  engines  reflected  in  this  SOP 
are  1)  a  shift  to  cleaner,  more  emissions 
durable  technology  as  qmckly  as 
feasible,  considering  cost  and  lead  time 
factors,  and  2)  assurance  that  emission 
reductions  are  achieved  in-use. 

The  Signatories  acknowledge  that  the 
program  described  here  is  intended  to 
meet  the  clean  technology  goal  and 
reflect  a  shift  to  clean  more  durable 
technology  on  an  aggressive  schedule 
by:  1)  ensuring  that  manufacturers  shift 


their  production  of  larger  (Class  2) 
nonhandheld  engines  completely  to 
over-head  valve  engine  or  comparably 
clean  and  durable  technology  (referred 
to  herein  as  "OHV  emissions 
performance")  by  model  year  2005,  and 
in  the  interim  attain  a  50  p>ercent  shift 
to  OHV  emissions  performance  by 
model  year  2001,  2)  establishing 
standards  for  Class  1  engines  that  reflect 
cost-effective  controls  on  SV  engine 
technology,  and  3)  assessing  the 
environmental,  marketplace  and  other 
economic  factors  associated  with  high- 
volume  OHV  technology  for  smaller 
(Class  1)  nonhandheld  engines  through 
an  OHV  demonstration  program. 

The  Signatories  further  agree  on  the 
principle  that  the  emission  beneftts  of 


the  program  must  be  realized  in-use.  As 
a  result,  this  SOP  contains  provisions  to 
ensure  that  the  engines  produced  by 
manufacturers  are  emissions  durable 
over  their  useful  Uves  while  at  the  same 
time  using  compliance  mechanisms  that 
are  not  unduly  burdensome. 

3.  Standards  and  Effective  Dates 

hi  order  to  achieve  the  goals  described 
in  section  2  above,  the  Signatories  agree 
to  the  following  provisions. 

a.  HC+NOx 

The  Signatories  believe  that  the 
standards  and  effective  dates  shown  in 
Table  1  below  will  achieve  the 
technology  forcing  goal  described  in 
section  2  above. 


Table  1.— HC+NOx  Standards  and  Model  Year  Effect  Dates 


Ctessi 
aass2 


HC+NOx 


NMHC+  NOx  (op- 
tional standard  for 
natural  gas  tueted 
erxjines  only) 


25.0  (18.7) 

24.0  (18.0) 

12.1  (9.0)  .. 


(^kw-lv  ($ybhp-tv) 

23.0  (17.2) 

22.1  (16.5) 
11.3(8.4)  .. 


2001 


2002 


2003 


2004 


2005 


Assumed  %  Of  Sales 


100 
50 
50 


37.5 
62.5 


25 

75 


12.5 
87.5 


0 
100 


Note  to  table:  The  actual  corporate  average  emission  standards  for  Class  2  engines,  t>ased  on  the  starxlards  appiicatiie  at  the  250  hour  use- 
ful Me  category  are.  In  g/kvi^hr 


2001 

2002 

2003 

2004 

2005 

18.0 

16.6 

15.0 

13.6 

12.1 

A  manufacturer's  actual  corporate  average  could  be  different  deperxSng  on  its  mix  of  250,  500,  and  1000  hour  useful  life  engines. 


The  Class  1  level  of  25  g/kw-hr  is 
expected  to  achieve  meaningful 
emission  reductions  from  these  engines 
beyond  what  is  required  for  the  Phase 
1  rule,  while  at  the  same  time  allowing 
the  continued  use  of  SV  engines  in  the 
market  for  this  class.  The  Signatories 
agree  to  the  importance  of  the  OHV 
Demonstration  Program  for  Class  1  to 
investigate  the  potential  for  increasing 
penetration  of  OHV  technology  in  Class 
1  (see  section  3(g)  below). 

For  Class  2  engines  there  is  a  dual 
standard:  one  based  on  SV  technology 
(which  is  expected  to  be  phased-out), 
and  one  based  on  OHV  technology.  The 
OHV  technology  based  standard  (12.1  g/ 
kw-hr  for  250  hour  engines)  would  be 
phased-in  on  a  percentage  of  production 
basis  as  shown  in  Table  1.  The  standard 
is  based  on  the  projected  capabilities  of 
emissions-optimized  durable  OHV 
engines.  The  standard  assumes  an 
assigned  multiplicative  deterioration 
factor  (DF)  of  1.3  at  250  hours  for  OHV 
engines.  EPA  will  propose  that 
manufacturers  would  be  allowed  to 
establish  their  own  DFs  for  their  full 
product  hne  within  a  useful  life 


category  for  the  500  and  1000  hour 
useful  life  categories.  The  proposal  will 
address  in  a  reasonable  and  practical 
manner  the  kind  of  data  required  to 
determine  the  DFs,  the  amount  of  in-use 
testing  required  to  verify  the  DFs,  and 
the  appropriateness  of  resehring 
certification  credits  pending  verification 
of  the  DFs  through  in-use  testing. 
During  the  rulemaking  process  EPA  will 
consider  the  appropriateness  of 
allowing  manufacturers  to  establish 
their  own  DFs  for  their  full  product  fine 
within  the  first  useful  life  category  (250 
hours). 

Recognizing  that  manufacturers' 
testing  capacities  may  be  substantially 
constrained  during  the  transition  to 
fully  phased  in  standards, 
manufacturers  choosing  to  establish 
their  own  DFs  for  the  500  and  1000  hour 
Class  2  useful  life  categories  may  base 
the  DF  on  good  engineering  judgment, 
demonstrated  to  the  satisfaction  of  the 
Administrator,  provided  that,  in  a 
reasonable  period  after  model  year  2005, 
the  manufacturer  shall  verify  their  good 
engineering  judgement  using 
appropriate  data.  The  proposal  will 


address  in  a  reasonable  and  practical 
manner  the  kind  of  data  required  to 
verify  the  DFs.  In  the  event  that  a  DF 
must  be  adjusted,  the  manufacturere 
shall  offset  any  emission  shortfalls 
resulting  from  a  previous  low  DF.  The 
use  of  credits  from  either  Class  1  or 
Class  2  engines  would  be  one  means  to 
offset  any  such  shortfalls. 

The  Signatories  agree  that  one  goal  of 
the  SOP  is  to  encourage  manufacturers 
to  design  and  build  engines  that  are 
emissions  durable  over  their  actual 
useful  lives,  and  to  encourage 
manufactiuers  to  voluntarily  certify 
their  engines  to  longer  useful  life 
categories  when  they  are  intended  for 
longer  hours  of  operation  in-use  (See 
section  3.b.).  The  Signatories  recognize 
that,  depending  on  the  emission 
characteristics  of  an  engine,  at  longer 
useful  life  hours  the  emission  standard 
may  be  more  difficult  to  meet,  hi 
addition,  it  is  the  Signatories'  goal  to 
make  sure  the  emission  standards 
encourage  manufacturers  to  voluntarily 
certify  to  longer  useful  lives  those 
engine  designed  to  be  operated  and 
durable  for  longer  useful  Uves. 
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EPA  vfill  propose,  based  on  available 
data,  optional  assigned  DFs  for  the  500 
and  1000  hour  useful  Ufe  categories. 
The  proposed  assigned  DFs  at  the  longer 
useful  life  categories  would  not  be  lower 
than  1.3.  Furthermore,  it  is  anticipated 
that  longer  useful  life  engines  would  not 
have  an  assigned  DF  greater  than  1.5  at 
1000  hours.  Consequently,  the 
Signatories  expect  that  the  proposed 
assigned  DFs  for  longer  useful  Ufe 
engines  would  be  between  1.3  and  1.5 
at  1000  hours. 

Finally,  the  Signatories  agree  that  EPA 
will  propose  HC+NOx  standards 
associated  with  longer  useful  hours  to 
reflect  the  proposed  assigned  DFs 
discussed  above.^  However,  in  no  case 
will  the  proposed  standard  be  lower 
than  that  associated  with  an  assigned 
DF  of  1.3  or  higher  than  that  associated 
Mdth  an  assigned  DF  of  1.5. 

If  as  a  result  of  the  field  durability 
demonstration  program  described  under 
section  4(d),  EPA  later  determines  that 
the  assigned  DFs  need  to  be  adjusted, 
then  EPA  would  initiate  a  rulemaking  to 
adjust  the  DFs  and  the  standards 
accordingly.'  Any  such  rulemaking 
would  only  apply  prospectively  and 
would  be  imdertaken  only  if  data 
suggest  that  measured  DFs  are 
significantly  different  from  the  assigned 
DFs  as  set  forth  in  this  SOP. 

The  engines  for  which  the 
manufacturer  determines  its  own  DFs 
would  be  included  in  the  field 
durability  demonstration  program. 
However,  data  from  those  engines 
would  not  be  included  in  determining 
whether  the  assigned  DFs  need  to  be 
adjusted  under  the  field  durability 
program. 

Ine  Signatories  acknowledge  that  it 
may  be  appropriate  to  create  a  separate 
engine  class  writh  different  HC+NOx 
standards  for  very  small  displacement 
nonhandheld  engines.  To  that  end,  EPA 
will  consider  the  need  for  such  a  class 
as  part  of  the  rulemaking  process. 

b.  Useful  Life 

The  Signatories  recognize  that  small 
nonhandheld  SI  nonroad  engines  are 
used  in  a  wide  range  of  applications 
with  annual  and  seasonal  hourly  use 
varying  from  low  in  some  residential 
applications  to  high  in  some 
commercial  applications.  The 
Signatories  further  recognize  that  the 


'  The  proposed  standards  will  be  based  on  the 
ratio  of  the  assigned  DFs  for  these  longer  useful  life 
engines  at  the  longer  time  periods  compared  to  the 
1.3  assigned  OF  at  the  250  hour  usehjl  life  category 
(e.g..  1.5/1.3xl2.1«14.0). 

'For  example,  the  standard  would  be  14.0  g/kw- 
hr  if  the  DP  was  adjusted  to  be  1 .5.  whereas  the 
standard  would  be  11.2  g/kw-hr  if  the  DF  was 
adjusted  to  be  1.2. 


greater  the  use  during  the  ozone  season 
of  an  engine  the  greater  its  importance 
in  terms  of  aif  quality  impacts. 

The  Signatories  agree  to  the 
desirability  of  a  mechanism  that  allows 
manufacturere  to  select  the  useful  life 
category  for  a  given  engine  application. 
Selection  of  the  useful  life  category 
would  be  solely  at  the  manufacturer's 
discretion,  and  the  engine's  label  and 
averaging,  banking  and  trading  (ABT) 
credit  calculation  would  reflect  the 
manufacturer's  choice. 

For  the  Phase  2  program,  the  useful 
Ufe  categories  for  Class  1  and  Class  2 
engines  would  be  as  foUows: 

Table  2.— Useful  Life  Categories 
(Hours) 


Cat- 
egory 
C 

Cat- 
egory 

B 

Cat- 
egory 
A 

Class  1 

66 
250 

250 
500 

500 

Class  2 

1000 

The  useful  life  category  corresponds 
to  the  hours  of  operation  to  whidi  the 
engine  is  subject  to  applicable  emissions 
standards.  For  purposes  of  the  engine 
label,  the  useful  life  wrill  be  referred  to 
as  the  emissions  compliance  period. 
The  engine  label  will  indicate  that  the 
engine  is  built  to  conform  with  EPA 
emissions  regulations  for  the  emissions 
compUance  period,  in  hours,  selected  by 
the  manufacturer  (e.g.,  250  hours). 

As  an  option,  the  engine  label  will 
indicate  that  the  engine  is  built  to 
conform  with  EPA  emissions 
regulations  for  the  emissions 
compliance  period,  by  category,  selected 
by  the  manufacturer  (e.g.,  Category  C). 
The  label  will  refer  to  the  appropriate 
owner's  manual  for  a  description  of  the 
emissions  compliance  period.  As  part  of 
this  option,  EPA  will  propose  that 
engine  manufacturers  demonstrate 
during  the  certification  process  that 
information  explaining  the  meaning  of 
the  category  designation  will  be 
provided  to  the  ultimate  purchaser. 

c.  CO 

The  Phase  1  carbon  monoxide  (CO) 
standard  for  Class  1  and  Class  2  engines 
will  remain  in  place  for  the  Phase  2 
program,  but  will  be  adjusted  to  610  g/ 
kw-hr  to  reflect  engine  deterioration.  In 
addition.  EPA  will  have  authority  to 
waive  the  reporting  requirement  for  CO 
at  the  Administrator's  discretion. 

d.  Wintertime  Products 

The  exemptions  from  the  HC+NOx 
standards  contained  in  Phase  1  for 
engines  used  only  in  wintertime 
products  would  continue  for  Phase  2. 


e.  Cerdfication  Test  Fuel 

ITie  Signatories  agree  that  no  changes 
in  the  certification  test  fuel 
specifications  will  be  proposed  from  the 
current  Phase  1  requirements. 

f.  Averaging,  Banking,  and  Trading 

(/:bt) 

CompUance  with  the  HC+NOx 
standards  above  would  be  based  upon  a 
corporate  average  with  manufacturers 
also  having  the  ability  to  bank  and  trade 
emission  credits.  The  Signatories  agree 
that  such  an  ABT  program  will  help 
assure  that  the  aggressive  schedule  set 
out  above  will  be  cost-effective  and 
technologically  feasible. 

Credit  calculations  would  be  based 
upon  sales  weighted  corporate  average 
emissions  from  a  manufacturer's 
engines  on  an  annual  basis,  using  family 
emission  limits  (FELs)  and  useful  Ufe 
hours  selected  by  the  manufacturer. 
While  the  Signatories  believe  that  the 
phase-in  for  percentage  of  production 
shown  in  Table  1  for  Class  2  engines 
will  occiu-,  the  flexibility  provided 
imder  the  ABT  program  wiU  allow  some 
variation  frtim  the  expected  percentage 
of  production  phase-in.  Regardless  of 
this  variation,  manufacturers  of  Glass  2 
engines  certified  to  the  250  hour  useful 
Ufe  category  would  be  required  to 
achieve  a  standard  of  18.0  g/kw-hr.  16.6 
g/kw-hr.  15.0  g/kw-hr,  and  13.6  g/kw-hr 
in  model  years  2001,  2002,  2003.  and 
2004.  respectively,  on  a  sales  weighted 
average  across  their  Class  2  production.* 
recognizing  that  through  the  ABT 
program  credits  may  be  used  to  meet  the 
standard.  EPA  will  propose  rules 
addressing  the  procedures  and 
requirements  for  determining  the 
number  of  engines  that  correspond  to  an 
engine  family  and  model  year  for 
purposes  of  credit  calculations.  The 
procedures  and  requirements  will  take 
into  account  the  unique  characteristics 
of  the  small  nonhandheld  SI  nonroad 
engine  industry,  and  will  be  designed  to 
limit  the  burden  of  tracking  engine 
production  and  sales  to  no  more  than 
the  minimimi  needed  to  establish  fair 
and  acciu^te  credit  accounting.  In 
addition.  EPA  will  consider  during  the 
rulemaking  process  the  appropriateness 
of  using  production-based  instead  of 
sales-based  accounting  for  credit 
accounting  purposes. 

In  order  to  assure  that  the  ABT 
program  adequately  encourages  the 
transition  to  cleaner,  more  durable 
technology  and  that  the  ABT  program 
fulfills  its  intended  function,  cross  class 
averaging,  banking,  and  trading  will 


'A  manufacturer's  actual  corporate  average  could 
be  different  depending  on  its  mix  of  250.  500.  and 
1000  hour  usehil  life  engines. 
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only  be  allowed  under  two  scenarios: 
provided  that  the  affected 
manufacturer's  Class  2  engine 
production  is  either  all  OHV  technology 
or  it  meets  or  exceeds  the  assumed  OHV 
emissions  performance  production 
phase-in  schedule  for  Class  2  engines  in 
Table  1.  One  scenario  where  cross  class 
ABT  would  be  allowed  is  for  credit 
exchanges  firom  credit  generating  Class 
2  engines  to  credit  using  Class  1 
engines.  The  other  allowable  scenario  is 
credit  exchanges  between  Class  1  and 
Class  2  engines  to  offset  emission 
shortfalls  identified  in  to  the  programs 
outUned  in  Section  4(c)  below  or  as  a 
result  of  an  adjustment  to  manufacturer 
determined  DFs  as  discussed  in  section 
3(a). 

hi  order  to  provide  an  incentive  to 
accelerate  the  introduction  of  cleaner 
technologies,  the  Signatories  agree  that 
the  proposal  will  contain  provisions  for 
generation  of  credits  prior  to  the  2001 
model  year  (i.e.,  early  banking). 
Manufacturers  may  begin  to  generate 
such  early  credits  two  model  years 
before  the  standards  set  forth  in  this 
SOP  take  effect.  Early  banking^credits 
may  only  be  generated  for  engihes 
certified  below  the  12.1  g/kw-hr 
HC-4-NOx  emission  level  at  the  250  hour 
useful  life  category  for  Class  2  engines 
(or  the  applicable  standard  for  the  500 
and  1000  hour  useful  Ufe  categories), 
and  below  16.0  g/kw-hr  HC-»-NOx  for 
Class  1  engines.  In  addition,  such  early 
qredits  could  only  be  banked  where  a 
manufactiirer  certifies  and  complies 
with  the  2001  standard  for  it's  entire 
product  line  in  a  given  class.  Early 
banking  credits  cannot  be  used  to  defer 
the  assumed  OHV  emissions 
performance  production  phase-in 
schedule  for  Class  2  engines  in  Table  1 . 

The  Signatories  further  agree  that 
credits  generated  under  the  Phase  2 
program  will  have  an  unlimited  Ufe 
when  used  for  purposes  of  compUance 
with  the  standards  specified  in  this 
SOP.  EPA  will  consider  the  appropriate 
Ufe  of  Phase  2  program  credits  in 
connection  with  other  regulatory 
programs  in  which  those  credits  could 
be  used. 

g.  Qass  1  OHV  Demonstration  Program 

The  Signatories  recognize  the 
important  role  SV  engines  ciurently 
play  in  the  Class  1  market  and  the 
significant  economic  impediments  to 
the  widespread  introduction  of  higher 
cost,  cleaner  technologies  such  as  OHV 
in  this  class.  Nevertheless,  the 
Signatories  also  recognize  the 
desirability  of  investigating  the  potential 
to  reduce  the  cost  and  increase  the 
penetration  of  such  technology  in  this 


class  in  order  to  maximize  achievable 
emissicms  reductions  from  this  industry. 

As  a  result,  in  order  to  determine  in 
a  meaningful  way  the  potential  for 
increasing  the  penetration  of  cleaner, 
more  durable  technology  in  Class  1 , 
EPA  and  certain  manufacturers  have 
entered  into  Memoranda  of 
Understanding  (MOUs)  calling  for  an 
OHV  demonstration  program.  The  Class 

1  OHV  demonstration  program  is 
designed  as  an  experiment  to  explore 
the  consumer  acceptance  and  feasibility 
of  applying  OHV  technology  to  mass 
production  Qass  1  engines.  The 
program  would  include  a  series  of 
reports  to  EPA  on  the  level  of  success, 
impediments  encountered,  market 
response,  costs,  emission  rates,  etc. 

4.  CompUance  Assiuance 

The  Signatories  agree  on  the  principle 
that  the  emission  benefits  of  the  Phase 

2  program  must  be  achieved  over  the 
lifetime  of  the  engines.  However,  the 
Signatories  also  recognize  the 
importance  of  minimizing  to  the  extent 
possible  the  compliance  burden 
associated  with  this  program. 

The  Signatories  agree  that  reasonable 
means  must  exist  to  address  emission 
exceedences  identified  in  selective 
enforcement  audits  (SEA)  or  production 
line  testing  (PLT).  These  means  should: 
(1)  provide  an  incentive  to 
manufacturers  to  build  emission- 
durable  engines;  (2)  be  practical  to 
implement;  (3)  provide  an  incentive  to 
perform  acouBte  testing;  (4)  offset 
additional  emissions  that  occur  as  a 
result  of  the  exceedence  of  the 
standards;  and  (5)  not  be  unduly 
burdensome  to  manufacturers.  The 
Signatories  agree  that  a  mandatory  recall 
program  for  Class  1  and  2  engines, 
modeled  on  traditional  on-highway 
recall  procedures,  does  not  meet  these 
five  criteria,  given  the  non-integrated 
nature  of  the  nonhandheld  outdoor 
power  equipment  industry  and  the 
consumer  markets  in  which  most  of  that 
equipment  is  sold.  The  Signatories  agree 
that  there  are  other,  better  means  to 
encourage  compliance  with  emission 
standards  for  these  engines  than 
mandatory  product  recalls  (as  discussed 
in  section  4(c)  below),  and  that  the 
efforts  of  the  industry  and  EPA  should 
be  devoted  to  assuring  that  engines  will 
comply  with  applicable  standards  in- 
use  before  they  leave  the  production 
facility  and  to  taking  any  necessary 
actions  as  quickly  as  possible  to  assure 
good  emission  performance. 
Consequently,  the  proposal  will  not 
contain  provisions  for  making 
compliance  determinations  on  the  basis 
of  in-use  testing  or  emission 
performance. 


The  Signatories  agree  that  the 
combined  package  of  provisions 
contained  in  this  SOP  strikes  the 
appropriate  balance  between  providing 
assurance  of  in-use  emission 
performance  and  minimizing  the  burden 
to  industry. 

a.  Qass  1  Certification 

Certification  for  Class  1  engines  with 
SV  technology  or  aflertreatment  would 
continue  as  under  Phase  1,  except  that 
certification  engines  would  first  be 
bench-aged  to  the  number  of  hours 
selected  as  useful  Ufe  (66,  250,  or  500) 
to  determine  compUance  with  the  PEL. 

A  manufactiuer  could  propose  a 
bench-aging  schedule  up  to  48  months 
prior  to  the  start  of  a  model  year  for  the 
engine  family  as  projected  by  the 
manufacturer.  EPA  would  accept  or 
reject  the  proposed  schedule  within  90 
days  of  submission.  If  EPA  did  not  reject 
the  schedule  within  90  days,  the 
manufacturer's  proposed  schedule 
would  automatically  be  accepted. 

Periodic  correlation  of  bench-to-field 
testing  would  be  demonstrated  by  the 
manufacturer.  Such  correlation  would 
be  established  by  a  simple  method  such 
as  determining  the  ratio  of  the 
calculated  mean  emission  levels  of 
bench-aged  engines  and  field-aged 
engines.  During  the  first  five  years  the 
program  correlation  would  be 
demonstrated  every  two  model  years, 
and  every  five  model  years  thereafter 
(e.g.,  2001,  2003,  2005,  2010,  etc.).  Any 
changes  to  the  correlation  ratio  would 
apply  prospectively  only  with 
appropriate  lead  time  for  the 
manufacturers. 

As  an  option,  instead  of  testing 
engines  on  the  bench  and  demonstrating 
correlation,  manufacturers  could  choose 
to  test  engines  from  the  field  with 
accumulated  hours  corresponding  to  the 
useful  life  category  selected  by  the 
manufacturer  ("field-aged 
certification"). 

Certification  for  Class  1  OHV  engines 
would  continue  as  under  Phase  1 , 
except  that  a  multiplicative  assigned  DP 
would  be  applied  to  new  engine  levels 
to  determine  compUance  with  the  PEL 
for  the  66  hour  useful  life  category 
shown  in  Table  2.  The  Signatories  agree 
that  the  assigned  DP  for  Class  1  OHV 
engines  will  be  1.3  at  66  hours. 
Manufacturers  would  be  allowed  to 
establish  their  own  DFs  for  their  full 
product  line  within  a  useful  Ufe 
category  for  the  250  and  500  hour  useful 
life  categories.  The  proposal  will 
address  in  a  reasonable  and  practical 
manner  the  kind  of  data  required  to 
determine  the  DP,  the  amount  of  in-use 
testing  required  to  verify  the  DP,  and  the 
appropriateness  of  reserving 
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certification  credits  pending  verification 
of  the  DP  through  in-use  testing.  During 
the  rulemaking  process  EPA  will 
consider  the  appropriateness  of 
allowing  manuracturers  to  estabUsh 
their  own  DP  for  their  full  product  line 
within  the  first  useful  Ufe  category  (66 
hours).  EPA  will  also  consider  the 
appropriateness  of  establishing  opdonal 
assigned  DFs  for  the  250  and  500  hour 
useful  Ufe  categories.  Any  adjustment  to 
the  assigned  DF  would  be  made  as  set 
forth  in  Section  3(a)  above,  however,  in 
the  case  of  Class  1  engines  the  standard 
would  not  be  adjusted. 

b.  Class  2  Certification 

Certification  for  Class  2  engines  with 
SV  technology  or  aftertreatment  woidd 
continue  as  imder  Phase  1,  except  that 
certification  engines  would  first  be 
bench-aged  to  the  number  of  hours 
selected  as  the  useful  Ufe  (250,  500,  or 
1000)  to  determine  compliance  for 
certification  purposes.  Ehiring  the 
transition  to  OHV  emissions 
performance  engines,  some  flexibilities 
to  relieve  testing  burden  would  apply 
(see  section  5). 

A  manufacturer  could  propose  a 
bench-aging  schedule  up  to  48  months 
prior  to  the  start  of  a  model  year  for  the 
engine  family  as  projected  by  the 
manufacturer.  EPA  would  accept  or 
reject  the  proposed  schedule  within  90 
days  of  submission.  If  EPA  did  not  reject 
the  schedule  within  90  days,  the 
manufacturer's  proposed  schedule 
would  automatically  be  accepted. 

Periodic  correlation  of  bench-to-field 
testing  would  be  demonstrated  by^e 
manufacturer.  Such  correlation  would 
be  established  by  a  simple  method  such 
as  determining  the  ratio  of  the 
calculated  mean  emission  levels  of 
bench-aged  engines  and  field-aged 
engines.  During  the  first  five  years  the 
program  correlation  would  be 
demonstrated  every  two  model  years, 
and  every  five  model  years  thereafter 
(e.g.,  2001,  2003.  2005,  2010,  etc.).  Any 
changes  to  the  correlation  ratio  would 
apply  prospectively  only  with 
appropriate  lead  time  for  the 
manufacturers. 

As  an  option,  instead  of  testing 
engines  on  the  bench  and  demonstrating 
correlation,  manufacturers  could  choose 
to  test  engines  from  the  field  with 
acciunulated  hours  corresponding  to  the 
useful  life  category  selected  by  the 
manufactiuer  ("field-aged 
certification"). 

Certification  for  Class  2  OHV  engines 
would  continue  as  under  Phase  1, 
except  that  a  multipUcative  assigned  DF 
would  be  appUed  to  new  engine  levels 
to  determine  compUance  with  the  PEL 
for  the  250  hour  useful  Ufe  category 


shown  in  Table  2.  The  Signatories  agree 
that  the  assigned  DF  for  Class  2  OHV 
engines  wiU  be  1.3  at  250  hours. 
Manufacturers  would  be  allowed  to 
estabUsh  their  own  DFs  for  their  full 
product  Une  within  a  useful  Ufe 
category  for  the  500  and  1000  hour 
useful  life  categories.  The  proposal  will 
address  in  a  reasonable  and  practical 
manner  the  kind  of  data  required  to 
determine  the  DFs,  the  amount  of  in-use 
testing  required  to  verify  the  DFs,  and 
the  appropriateness  of  reserving 
certification  credits  pending  verification 
of  the  DFs  through  in-use  testing. 
During  the  rulemaking  process  EPA  will 
consider  the  appropriateness  of 
allowing  manufacturers  to  establish 
their  own  DFs  for  their  full  product  Une 
within  the  first  useful  life  category  (250 
hours).  EPA  will  propose  based  on 
available  data  optional  assigned  DFs  for 
the  500  and  1000  hour  useful  Ufe 
categories,  as  discussed  in  Section  3(a) 
above.  Any  adjustment  to  the  DF  and 
standard  would  be  made  as  set  forth  in 
Section  3(a)  above. 

c  Production  Line  CompUance 

The  Signatories  agree  that  reasonable 
testing  to  a^siue  that  production  engines 
meet  standards  is  appropriate  and  that 
two  different  approaches  would  be  used 
to  monitor  production  Une  compliance. 

Under  the  first  approach,  a 
manufacturer  would  opt  to  cond^  a 
manufacturer  run  Production  Line 
Testing  (PLT)  program  (including  but 
not  necessarily  limited  to  CumSum)  for 
all  of  their  engine  famihes.  In  this  case, 
the  Signatories  agree  that  the  SEA 
program  would  exist  only  for  backstop 
purposes  where  evidence  of  improper 
testing  or  nonconformities  not  being 
addressed4}y  the  manufiacturer's  te^ng 
program  was  obtained  by  EPA.  The 
Signatories  agree  that  for  manufactiuers 
who  conduct  a  PLT  program  under  this 
approach,  if  an  engine  family  foils  its 
production  audit  by  exceeding  its  PEL, 
the  PEL  for  that  family  would  be 
adjusted  to  the  new  PEL  indicated  by 
the  production  audit  results  for  both 
past  and  future  production  where 
appUcahle.  Similarly,  if  an  engine 
family  passes  its  production  audit  by 
achieving  emissions  below  its  PEL,  the 
PEL  for  that  family  can  be  adjusted  to 
the  new  PEL  indicated  by  the 
production  audit  results  for  futiuv 
production  where  applicable.  Any 
deficit  in  corporate-wide  emissions 
performance  resulting  from  the  PEL 
change  would  need  to  be  retired  by  the 
end  of  the  model  year  following  the 
model  year  in  which  the  production 
audit  failure  occurred  on  a  one-for-one 
basis.  Any  deficit  in  corporate-wide 
emissions  performance  resulting  from 


the  PEL  change  that  is  not  retired  by 
that  time  can  be  retired  in  the  following 
two  model  years  on  a  1.2  to  one  basis. 

This  PLT  program  will  permit  the 
manufacturer  to  perform  additional 
testing  beyond  the  minimum  required 
by  regulation.  Any  such  additional  test 
data  can  be  used  to  limit  the  number  of 
engines  for  which  a  manufacturer  is 
Uable  if  there  is  a  failure  in  the  PLT 
program. 

A  manufacturer  must  implement  the 
PLT  approach  for  a  minimum  of  three 
consecutive  model  years  and  must 
notify  EPA  a  minimum  of  one  complete 
model  year  prior  to  the  model  year  for 
which  they  are  requesting  to  opt  out. 
This  timing  restriction  would  not 
preclude  a  manufacturer  &t>m 
implementing  appropriate  changes  to 
the  design  or  scope  of  the  PLT  program 
from  model  year  to  model  year. 
Furthermore,  they  cannot  be  carrying  a 
negative  credit  balance  at  the  time  of 
opting  out.  Where  a  manufactiuer  fails 
the  PLT  audit  for  more  than  one  engine 
family  in  a  model  year  and  the  number 
of  engines  that  are  recertified  to  a  new 
PEL  as  a  resuh  of  the  foiled  PLT  audit 
exceeds  10  percent  of  the 
manufacturer's  annual  production,  then 
the  remedies  for  noncompliance  under 
this  option  are  no  longer  valid.  Instead, 
the  provisions  under  the  SEA  approach 
described  below  would  apply. 

Under  the  second  approach,  engines 
in  the  Phase  2  program  would  be  subject 
to  SEA  as  imder  the  Phase  1  program. 
This  approach  would  apply  to 
manufacturers  who  do  not  conduct  a 
PLT  program  under  the  first  approach. 
Tlie  Signatories  agree  that  appropriate 
remedies  need  to  be  implemented  fcv 
failures  of  SEA  resulting  from  testing 
new  (e.g.  zero-hour)  engines.  Such 
appropriate  remedies  must  meet  the 
criteria  set  forth  in  the  second  paragraph 
of  Section  4  above.  EPA  i$  committed  to 
designing  remedies  that  will  both 
preserve  the  environmental  benefits  of 
this  program  and  minimize  the  buiden 
on  the  industry.  The  proposal  will 
therefore  preserve  for  EPA  adequate 
flexibiUty  to  address  such  failures  on  a 
case-by-case  basis,  so  that  EPA  and  the 
manufacturer  may  develop  a  response 
that  achieves  the  goals  noted  above. 
Such  a  response  might  include,  for 
example,  a  combination  of  measures 
such  as  mandatory  PLT  for  appropriate 
time  periods  and  portions  of 
production,  recertification  of  all  or  part 
of  an  engine  family,  and  generation  of 
credits  to  remedy  the  exceedences  over 
an  appropriate  period  of  time.  As 
discussed  above  in  section  4,  the 
Signatories  agree  that  a  mandatory  recall 
program  for  Class  1  and  2  engines, 
modeled  on  traditional  on-highway 
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recall  procedures,  does  not  meet  the 
criteria  for  reasonable  means  to  address 
emission  exceedences  identified  in  SEA 
or  PLT  programs,  given  the  non- 
integrated  nature  of  the  nonhandheld 
outdoor  power  equipment  industry  and 
the  consumer  markets  in  which  most  of 
that  equipment  is  sold.  EPA  will  not 
revoke  or  suspend  a  certificate  where  a 
response  that  meets  the  goals  noted 
above  is  designed  and  implemented  in 
a  timely  manner  (except  in  cases  where 
a  manufacturer  desires  to  obtain  a  new 
certificate  in  which  case  the  old 
certificate  would  be  suspended  to  avoid 
the  existence  of  two  certificates  for  the 
same  family). 

d.  Field  Durability  and  hi-use  Emission 
Performance  Demonstration  Program  for 
OHV  Engines 

The  Signatories  agree  to  the  necessity 
of  a  Field  Durability  and  hi-use 
Emission  Performance  Demonstration 
Program  to  produce  reliable  data  that 
verifies  that  the  conclusions  in  this 
program  with  respect  to  the  durabiUty  of 
OHV  engines  are  accurate.  The  data 
collected  under  this  program  would  be 
designed  to  provide  a  representative 
picture  of  actual  in-use  emissions, 
including  representative  age  (hours), 
maintenance,  and  sales  mix  of  engines 
in  the  field.  Manufacturers  would  test  a 
sufficient  number  of  engines  to  be 
statistically  meaningful.  Individual 
manufacturers  would  supply  test  data  to 
EPA.  However,  the  test  program  could 
be  jointly  nm  on  an  industry-wide  basis. 

To  the  extent  practical,  engines  will 
be  selected  from  residential  customers 
or  professional  users;  however,  the 
Signatories  recognize  that  engines  also 
will  be  selected  from  manufacturers 
fleets,  as  long  as  the  engines  represent 
typical  in-use  engines. 

The  Field  Diu^iUty  and  In-use 
Emission  Performance  Demonstration 
Program  would  be  conducted  every  four 
years.  The  data  from  this  program  are 
neither  designed  nor  intended  to  be 
used  for  compliance  purposes. 

The  Signatories  recognize  that  the  test 
programs  covered  under  sections  4(a), 
4(h)  and  4(d)  should  be  designed  in  a 
way  to  minimize  the  overall  burden  on 
the  manufacturer  while  meeting  the 
goals  of  these  provisions  including  a 
reasonable  cap  where  appropriate  on  the 
overall  level  of  testing  required.  The 
Signatories  further  recognize  that  while 
the  maximum  testing  may  be  required  in 
the  initial  years  of  testing,  EPA  will 
reduce  the  testing  burden  as  appropriate 
in  subsequent  years  as  the  overall 
database  grows.  To  that  end,  the  total 
field  engine  test  burden  for  the  largest 
manufacturers  by  sales  volume  for  tests 
required  for  these  programs  will  not 


exceed  96  field-aged  engines  in  a  four 
year  period  or  24  field-aged  engines  in 
a  one  year  period.  EPA  will  propose  an 
appropriate  scaling  of  the  field  engine 
test  burden  for  smaller  volume 
manufactuj^rs.  It  is  intended  that  only 
a  representative  sample  of  engine 
families  will  be  tested  in  the  program 
set  forth  in  Section  4(d).  EPA  will  have 
the  discretion  to  proportion  the  test 
engines  among  the  test  programs 
covered  under  Sections  4(a).  4(b)  and 
4(d).  The  Signatories  also  agree  to 
permit  the  Field  Durability  test  program 
to  run  over  multiple  years  and  to 
provide  for  appropriate  delays  or 
waivers  from  the  requirements  of  the 
bench  correlation  program  in  years 
when  a  manufacturer  also  runs  the  field 
durability  program. 

5.  Manufacturer  Flexibilities  During  the 
Transition  to  OHV  Emissions 
Performance  Engines 

Recognizing  that  old  technology  will 
be  phased-out  during  the  transition 
period  to  clean  durable  OHV  emissions 
performance  technology  for  Class  2.  the 
Si^atories  agree  to  certain  flexibilities 
to  accommodate  an  orderly  transition. 
Manufacturers  would  be  allowed  to 
bench-age  Class  2  SV  or  aftertreatment 
engines  and  to  demonstrate  compliance 
with  the  FEL  based  on  120  hours  of 
testing  during  the  transition  period.    • 
However,  manufacturers  would  certify 
to  and  use  250  hours  for  credit 
calculation  purposes. 

6.  Small  Volume  Provisions 

The  Signatories  agree  that  for  SV 
Class  2  engine  famiUes  with  less  than 
1000  units  produced  for  sale  in  the  U.S. 
can  continue  to  meet  the  24.0  g/kw-hr 
standard  in  2005  and  subsequent  model 
years.  With  the  2005  model  year, 
however,  this  standard  will  become  a 
cap  and  these  engines  will  be  excluded 
from  the  ABT  credit  calculations. 

7.  Fuel  Spillage  Reduction  Program 

The  Signatories  recognize  the 
contribution  to  air  pollution  from  fuel 
spillage  and  agree  to  work 
collaboratively  and  with  other  affected 
parties  to  develop  a  voluntary  Fuel 
Spillage  Reduction  Program  which 
provides  information  and  education  to  a 
variety  of  audiences  and  encourages  the 
development  and  use  of  technology  that 
will  reduce  spills  by  users. 

8.  Test  Procedures  and  Other 
Requirements 

The  signatories  agree  that  the  model 
year  definition  will  be  the  same  as  for 
the  Phase  1  rule,  and  the  interpretation 
of  the  model  year  definition  for  the 
start-up  of  the  Phase  1  program  will  also 


exist  for  the  start-up  of  the  Phase  2 
program  in  order  to  provide  maximum 
flexibility  in  the  transition  to  Phase  2 
standards. 

The  Signatories  acknowledge  that  this 
SOP  does  not  address  such  issues  as  test 
procedure  or  certain  other  issues 
included  in  the  existing  Phase  1  Rule. 
The  Signatories  acknowledge  that  any 
changes  not  specifically  set  forth  above 
could  adversely  affect  the  manufacturers 
ability  to  meet  the  standards  and 
effective  dates  in  this  SOP.  EPA  will 
continue  to  review  all  aspects  of  the 
Phase  1  regulatory  program  to  determine 
what  areas,  if  any.  need  to  be  updated 
to  reflect  experience  gained  during 
Phase  1  or  to  implement  the  provisions 
contained  in  this  SOP.  EPA  does  not 
plan  on  proposing  any  changes  in  the 
areas  not  addressed  herein,  or  any 
additional  programs  not  consistent  with 
this  SOP.  such  as  evaporative  emissions 
standards,  that  would  materially  change 
the  stringency  or  cost  of  the  Phase  2 
regulatory  program. 

9.  Stability 

One  of  the  key  principles  of  this  SOP 
is  to  design  a  regulatory  program  that 
provides  industry  with  stability  and 
predictability,  allowing  it  to  make  and 
recoup  the  investments  that  will  be 
needed  to  achieve  the  emissions 
reductions  called  for  under  this  SOP. 
EPA  recognizes  this  level  of  investment, 
and  acknowledges  the  need  for  a 
corresponding  period  of  stability  and 
certainty. 

10.  Harmonization 

The  Signatories  recognize  the  value 
that  harmonizing  standards  within  the 
United  States  would  have  on  the  cost  of 
producing  engines  and  equipment  and 
support  the  goal  of  harmonization  as 
long  as  it  does  not  undercut  achieving 
the  air  quality  needs  the  standards  are 
designed  to  achieve,  and  the  Signatories 
will  work  with  the  California  Air 
Resources  Board  (ARB)  to  this  end.  The 
Signatories  will  also  coordinate  and 
consult  with  ARB  in  order  to  achieve 
the  maximum  appropriate 
harmonization  of  the  elements  of  their 
respective  small  SI  engine  regulatory 
programs,  including,  for  example,  test 
procedures,  certification,  and 
compliance  assurance,  recognizing  the 
value  for  EPA,  manufacturers  and  users 
associated  with  harmonizing  these 
programs. 

(PR  Doc.  97-7626  Filed  3-26-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
AOMMISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  39 

[FAR  Cm*  96-605] 

RIN9000-AH55 

Federal  Acquisition  Regulation; 
Modular  Contracting 

AQENaES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule  with  request  for 
comment  and  notice  of  public  meeting. 

SUKMARY:  The  QviUan  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
issiiing  a  propc^ed  amendment  to  the 
Federal  Acquisition  Regulation  (FAR)  to 
address  the  requirements  of  Pubhc  Law 
104-106,  the  Information  Technology 
Management  Reform  Act  (ITMRA)  of 
1996,  regarding  acquisition  of 
information  technology  (IT)  using 
moduliU'  contracting  techniques.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30. 1993.  This  is  not  a 
ma|or  rule  imder  5  U.S.C  804. 
DATES:  Pu67jc  Meeting:  April  28. 1997. 
9:00  a.m.  until  12:00  p.m. 

Written  Statements  Due:  April  22, 
1997. 

Comments  Due:  Conunents  should  be 
submitted  on  or  before  May  27. 1997  to 
be  considered  in  the  formulation  of  a 
final  rule. 

ADDRESSES:  Conunents:  Interested 
parties  should  submit  written  comments 
and  copies  of  their  oral  presentations  to: 
General  Services  Administration,  FAR 
Secretariat  (MVR).  1800  F  Street,  NW, 
Room  4035.  Washington.  DC  20405. 

Internet:  E-mail  conunents  should  be 
addressed  to:  96-605@www.amet.gov. 

Public  Meeting:  GSA  Auditorium, 
1800  F  Street.  NW  (First  Floor), 
Washington.  DC  20405. 

Please  cite  FAR  case  96-605  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4035,  GS  Building. 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  96-605. 


SUPPLfMENTARY  INFORMATION: 
A.  Background 

Division  E  of  PubUc  Law  104-106. 
ITMRA.  at  Section  5202.  enacted  new 
pohcies  and  procedures  for  the 
acquisition  of  IT  and  directed  that  they 
be  implemented  in  the  FAR. 
Specifically,  ITMRA  requires  that 
coverage  for  modular  contracting  be 
included  in  the  FAR. 

The  following  coverage  addresses  that 
ITMRA  requirement  by  proposing  to 
provide  guidance  to  Federal  agencies 
about  using  modular  contracting,  to  the 
maximum  extent  practicable,  when 
acquiring  major  systems  of  information 
technology.  When  using  a  modular 
contracting  approach,  agencies  acquire 
major  IT  acquisitions  by  dividing  them 
into  smaller,  more  manageable 
increments.  ITMRA  indicates  that 
agencies  should  complete  the  award  of 
each  successive  module  in  a  shorter 
time  firame,  preferably  within  180  days 
from  the  date  when  a  soUcitation  is 
issued.  In  addition  to  more  rapid 
acquisition  of  modules,  other  potential 
benefits  that  may  be  reahzed  as  a  result 
of  modular  contracting  include  delivery 
and  testing  of  systems  in  discrete 
increments  that  are  not  dependent  on 
other  increments,  and  the  opportunity 
in  subsequent  increments  to  take 
advantage  of  any  evolution  in 
technolo^. 

The  FAJR  Council,  the  Chief 
Information  Officers  (QO)  Council,  and 
the  Interagency  FAR  Information 
Technology  Conunittee  are  interested  in 
an  exchange  of  ideas  and  opinions  with 
respect  to  this  rule  and,  accordingly, 
have  scheduled  a  pubhc  meeting  at  the 
GSA  Auditorium,  Washington,  DC,  on 
April  28,  1997.  at  9:00  a.m.  The  public 
is  encouraged  to  furnish  its  views. 
Written  statements  for  presentation 
should  be  submitted  to  the  FAR 
Secretariat  by  April  22,  1997.  Persons  or 
organizations  with  similar  positions  are 
encouraged  to  select  a  common 
spokesperson  for  presentation  of  their 
views. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act.  5  U.S.C.  601.  et  seq.  The 
rule  would  not  impose  any  specific  cost 
burden  on  small  entities,  over  and  above 
what  burden  the  marketplace  demands 
for  modular  contracting  compUance. 
The  modular  contracting  approach 
should  sUghtly  benefit  small  entities 
because  use  of  modular  contracting 
techniques  should  increase  the  number 
of  business  opportunities  available  to 


them.  When  a  modular  contracting 
approach  is  used,  large  complex  FT 
systems  will  be  divided  into  smaller, 
discrete  increments  that  may 
subsequently  be  made  available  to  small 
business  entities  to  bid  and  manage.  The 
proposed  rule  would  provide  needed 
coverage  to  ensure  that  ITMRA  is 
implemented  regarding  use  of  modular 
contracting  for  the  acquisition  of  IT 
systems.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  fit>m  small 
entities  concerning  the  affected  FAR 
part  will  be  considered  in  accordance 
with  5  U.S.C.  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  should  dte  5  U.S.C.  601,  et  seq. 
(FAR  case  96-605),  in  correspondence. 
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C  Paperwork  Redaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
pubhc  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  39 

Government  prociuement. 

Dated:  March  20. 1997. 
Edward  CLoeb, 
Director.  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Part  39  be  amended  as  set  forth  below: 

PART  3»-ACQUISrnON  OF 
INFORMATION  TECHNOLOGY 

1.  The  authority  citation  for  48  CFR 
Part  39  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  39.002  is  amended  by 
adding  in  alphabetical  order  the 
definition  of  "Modular  contracting"  to 
read  as  follows: 

39.002    DefinWons. 

Modular  contracting,  as  used  in  this 
part,  means  use  of  one  or  more  contracts 
to  acquire  information  technology 
systems  in  successive,  interoperable 
increments. 
•        •        *        •        • 

3.  Section  39.103  is  added  to  read  as 
follows: 

39.103    Modular  contracting. 

(a)  This  section  implements  Section 
5202,  Incremental  Acquisition  of 
Information  Technology,  of  the  Clinger- 
Cohen  Act  of  1996  (Pubhc  Law  104- 
106).  Modular  contracting  is  intended  to 
reduce  program  risk  and  to  incentivize 


contractor  performance  while  meeting 
the  Government's  need  for  timely  access 
to  rapidly  changing  technology. 
Consistent  with  the  agency's 
information  technology  architecture, 
agencies  should,  to  the  maximum  extent 
practicable,  use  modular  contracting  to 
acquire  major  systems  (see  FAR  2.101) 
of  information  technology.  Agencies 
may  also  use  modular  contracting  to 
acquire  non-major  systems  of 
information  technology. 

(b)  When  using  modular  contracting, 
an  acquisition  of  a  system  of 
information  technology  may  be  divided 
into  several  smaller  acquisition 
increments  that — 

(1)  Are  easier  to  manage  individually 
than  would  be  possible  in  one 
comprehensive  acquisition; 

(2)  Address  complex  information 
technology  objectives  incrementally  in 
order  to  enhance  the  likelihood  of 
achieving  workable  systems  or  solutions 
for  attainment  of  those  objectives; 

(3)  Provide  for  delivery, 
implementation,  and  testing  of  workable 
systems  or  solutions  in  discrete 
increments,  each  of  which  comprises  a 
system  or  solution  that  is  not  dependent 
on  any  subsequent  increment  in  order  to 
perform  its  principal  functions;  and 


(4)  Provide  an  opportimity  for 
subsequent  increments  to  take 
advantage  of  any  evolution  in 
technology  or  needs  that  occiir  during 
implementation  and  use  of  the  earher 
increments. 

(5)  Reduce  risk  of  potential  adverse 
consequences  on  the  overall  project  by 
isolating  and  avoiding  custom-designed 
components  of  the  system. 

(c)  The  characteristics  of  an  increment 
may  vary  depending  upon  the  type  of 
information  technology  being  acquired 
and  the  nature  of  the  system  being 
developed.  The  following  factors  may  be 
considered: 

(1)  To  promote  compatibiUty,  the 
information  technology  acquired 
through  modular  contracting  for  each 
increment  should  comply  with  common 
or  commercially  acceptable  information 
technology  standards  when  available 
and  appropriate,  and  shall  conform  to 
the  agency's  master  information 
technology  architecture. 

(2)  The  performance  requirements  of 
each  increment  should  be  consistent 
with  the  performance  requirements  of 
the  completed,  overall  system  within 
which  the  information  technology  will 
function  and  should  address  interface 
requirements  with  succeeding 
increments. 


(d)  For  each  increment,  contracting 
officers  shall  choose  an  appropriate 
contracting  technique  that  facihtates  the 
acquisition  of  subsequent  increments. 
Pursuant  to  parts  16  and  17,  contracting 
officers  shall  select  the  contract  type 
and  method  appropriate  to  the 
dromistances  (e.g.,  indefinite  dehvery, 
indefinite  quantity  contracts,  single 
contract  with  options,  successive 
contracts,  multiple  awards).  Contract(s) 
shall  be  structured  to  ensure  that  the 
Government  is  not  required  to  procure 
additional  increments. 

(e)  To  avoid  obsolescence,  a  modular 
contract  for  information  technology 
should,  to  the  maximum  extent 
practicable,  be  awarded  within  180  days 
after  the  date  on  which  the  sohcitation 
is  issued.  If  award  cannot  be  made 
within  180  days,  agencies  should 
consider  cancellation  of  the  sohcitation 
in  accordance  with  FAR  14.209  or 
15.606(b)(4).  To  the  maximum  extent 
practicable,  dehveries  imder  the 
contract  should  be  scheduled  to  occur 
within  18  months  after  issuance  of  the 
sohcitation.  ^ 

(PR  Doc.  97-7606  Filed  3-26-97;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2510 
RIN  1210-AA58 

Proposed  Rule  Amending  the 
Definition  of  Plan  Assets;  Participant 
Contributions 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  contains  a 
proposed  rule  that  would  amend  the 
Department  of  Labor's  final  regulation 
published  in  the  Federal  Register  on 
August  7,  1996  that  defines  when 
participant  contributions  to  a  pension 
benefit  plan  become  plan  assets  for 
purposes  of  Title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  (ERISA).  The  proposed 
amendment  would  harmonize  the  Title 
I  rules  governing  the  definition  of  plan 
assets  with  the  btemal  Revenue  Code 
(Code)  rules  governing  the  timing  of 
deposits  for  Savings  Incentive  Match 
Plans  for  Employees  (SIMPLE  plans) 
that  involve  Individual  Retirement 
Accounts  (SIMPLE  IRAs)  and  thereby 
simplify  compliance  by  small 
businesses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  27, 1997. 
AOORESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule  to: 
Pension  and  Welfare  Benefits 
Administration,  Room  N-5669.  U.S. 
Department  of  Labor,  200  Constitution 
Ave..  N.W.,  Washington,  D.C.  20210. 
Attention:  Proposed  Participant 
Contribution  Regulation  Amendment. 
FOR  FURTHER  MFORMATION  CONTACT: 
Amy  J.  Scheingold.  Office  of 
Regulations  and  Interpretations.  Pension 
and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor,  Washington, 
D.C.  (202)  219-8671;  or  WilUam  W. 
Taylor,  Plan  Benefits  Security  Division, 
Office  of  the  Solicitor,  U.S.  Department 
of  Labor.  Washington.  DC  (202)  219- 
9141.  These  are  not  toll-free  numbers. 
SUP«.aiEMTARV  INR)RMATION:  On  August 
7. 1996.  the  Department  of  Labor  (the 
Department)  published  a  final 
regulation  at  61  PR  41220  defining 
when  certain  monies  that  a  participant 
pays  to.  or  has  withheld  by.  an 
employer  for  contribution  to  a  plan  are 
"plan  assets"  for  purposes  of  Title  I  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  as  amended 
(ERISA),  and  the  related  prohibited 


transaction  provisions  of  the  Internal 
Revenue  Code  (the  Code).'  Section 
2510.3-102(a)  of  the  final  regulation  sets 
forth  a  general  rule  that  provides  that 
the  assets  of  a  plan  include  amounts 
that  a  participant  or  beneficiary  pays  to 
an  employer,  or  amounts  that  a 
participant  has  withheld  from  his  wages 
by  an  employer,  for  contribution  to  the 
plan  as  of  the  earliest  date  on  which 
such  contributions  can  reasonably  be 
segregated  from  the  employer's  general 
assets.  With  respect  to  employee 
pension  benefit  plans  covered  by  Title 
I  of  ERISA,  section  2510.3-102(b)  of  the 
final  regulation  further  provides  that  in 
no  event  shall  the  date  determined 
pursuant  to  section  2510.3-102(a)  occur 
later  than  the  15th  business  day  of  the 
month  following  the  month  in  which 
the  participant  contribution  amounts  are 
received  by  the  employer  or  in  which 
such  amounts  would  otherwise  have 
been  payable  to  the  participant  in  cash. 
Except  as  provided  in  ERISA  §  403(b), 
plan  assets  are  required  to  be  held  in 
trust  by  one  or  more  trustees.^  ERISA 
§  403(a),  29  U.S.C.  1103(a).  In  addition, 
ERISA's  fiduciary  responsibiUty 
provisions  apply  to  the  management  of 
plan  assets.  Among  other  things,  these 
provisions  make  clear  that  the  assets  of 
a  plan  may  not  inure  to  the  benefit  of 
any  employer  and  shall  be  held  for  the 
exclusive  purpose  of  providing  benefits 
to  participants  in  the  plan  and  their 
beneficiaries,  and  defraying  reasonable 
expenses  of  administering  the  plan. 
ERISA  §§403^04,  29  U.S.C.  1103- 
1104.  These  provisions  also  prohibit  a 
broad  array  of  transactions  involving 
plan  assets.  HUSA  §§406-408.  29 
U.S.C.  1106-1108.  Employers  who  fail 
to  transmit  promptly  participant 
contributions,  and  plan  fiduciaries  who 
fail  to  collect  those  amounts  in  a  timely 
manner,  will  violate  the  requirement 
that  plan  assets  be  held  in  trust;  in 
addition,  such  employers  and 


■  The  Secretary  of  Labor  has  authority  to  iaaue 
regulations  relating  to  most  of  section  4975  of  the 
Internal  Revenue  Code  pursuant  to  section  t02  of 
Reorganization  Plan  No.  4  of  1978.  5  U.S.C  App. 
165.  43  FR  47713.  Octobw  17. 1978.  For  the  sake 
of  clarity,  the  remainder  of  the  preamble  refers  only 
to  Title  I  of  ERISA.  However,  these  references  apply 
to  the  corresponding  provisions  of  section  4975  of 
the  Code  as  well. 

'  ERISA  S  403(b)  contains  a  number  of  exceptions 
to  the  trust  requirement  for  certain  types  of  assets, 
including  assets  which  consist  of  insurance 
contracts,  and  for  certain  types  of  plans.  In 
addition,  the  Secretary  has  issued  a  technical 
reltSse.  T.R.  92-01.  which  provides  that,  with 
respect  to  certain  welfare  plans  (e.g.  cafeteria 
plans),  the  Department  wrill  not  assert  a  violation  of 
the  trust  or  certain  other  reporting  requirements  in 
any  enforcement  proceeding,  or  assess  a  civil 
peiulty  for  certain  reporting  violations  involving 
such  plans  solely  because  of  a  failure  to  hold 
participant  contributions  in  trust.  57  FR  23272 
(June  2,  1992).  58  FR  45359  (Aug.  27.  1993). 


fiduciaries  may  be  engaging  in 
prohibited  transactions. 

On  August  20,  1996,  the  Small 
Business  Job  Protection  Act  of  1996  (the 
Act,  Pub.  L.  104-188)  was  signed  into 
law.  Section  1421  of  the  Act  amended 
section  408(p)  of  the  Code  to  provide 
that  certain  employers  may  establish 
Savings  Incentive  Match  Plans  for 
Employees  (SIMPLE  plans).  Under 
amended  section  408(p)  of  the  Code,  an 
eligible  employer  may  establish  an 
employee  pension  benefit  plan  by 
making  contributions  to  each  eligible 
employee's  SIMPLE  Individual 
Retirement  Account  (SIMPLE  IRA). 
Section  408(p)(5)(A)(i)  of  the  Code 
provides  that  an  employer  must  make 
salary  reduction  elective  contributions 
to  each  eligible  employee's  SIMPLE  IRA 
not  later  than  the  close  of  the  30-day 
period  following  the  last  day  of  the 
month  with  respect  to  which  the 
contributions  are  to  be  made.^  However, 
section  1421  of  the  Act  did  not  amend 
Title  I  of  ERISA,  as  it  did  the  Code,  with 
respect  to  when  such  participant 
contributions  become  assets  of  the  plan. 

The  Need  for  the  Proposed  Amendment 

In  order  to  harmonize  the  Title  I  rules 
governing  the  definition  of  plan  assets 
with  section  408(p)  of  the  Code,  as 
amended  by  the  Act.  the  Department 
proposes  to  amend  29  CFR  2510.3-102 
to  provide  that  salary  reduction  elective 
contributions  under  a  SIMPLE  plan  that 
involves  SIMPLE  IRAs  become  plan 
assets  as  of  the  earliest  date  on  which 
such  contributions  can  reasonably  be 
segregated  from  the  employer's  general 
assets,  but  in  no  event  later  than  the 
30th  day  following  the  month  in  which 
such  amounts  would  otherwise  have 
been  payable  to  the  participant  in  cash. 

The  Proposed  Amendment 

The  proposed  rule  contained  in  this 
notice  would  preserve  the  general  rule 
set  forth  in  section  2510,3-102(a) 
governing  when  participant 
contributions  to  employee  pension 
benefit  plans  become  plan  assets. 
However,  the  proposed  rule  would 
amend  29  CFR  2510.3-102(b)  by 
specifying  that  the  maximum  period 
during  which  salary  reduction  elective 
contributions  under  a  SIMPLE  plan  that 
involves  SIMPLE  IRA  may  be  treated  as 
otherthan  plan  assets  is  the  same 


'  The  I}epartnient  has  taken  the  position  that 
contributions  to  an  employee  beneRt  plan  nude  at 
the  election  of  the  participant,  whether  made 
pursuant  to  a  salary  reduction  agreement  or 
otherwise,  constitute  amounts  paid  to  or  withheld 
by  an  employer  (i.e.  participant  contributions) 
within  the  scope  of  §2510.3-102.  without  regard  to 
the  treatment  of  such  contributions  under  the 
Internal  Revenue  Code.  See  S3  FR  29660  (Aug.  8. 
1968). 


IMI 


number  of  days  as  the  j>eriod  within 
which  the  employer  is  required  to 
deposit  withheld  contributions  under  a 
SIMPLE  plan  that  involves  SIMPLE 
IRAs  under  section  408(p)  of  the  Code, 
as  amended  by  the  Act.  For  all  other 
pension  plans  covered  under  Title  I  of 
ERISA,  including  SIMPLE  401  (k)  plans 
that  meet  the  requirements  of  section 
401(k)(ll)  of  the  Code,  the  maximum 
period  would  remain  15  business  days 
following  the  month  in  which 
participant  contributions  were  received 
by  the  employer  (for  amounts  that 
participants  or  beneficiaries  pay  to  the 
employer)  or  would  otherwise  have 
been  payable  to  the  participants  in  cash 
(for  amounts  that  the  employer 
withholds  bom  the  participant's  wages). 

Effective  Date  of  the  Amendment 

The  Department  is  publishing  this 
proposed  rule  for  notice  and  comment 
and  will  promulgate  this  rule  in  final 
form  subsequent  to  such  comment 
period.  The  Department  expects  to  issue 
a  final  rule  30  days  following  the  close 
of  the  comment  period.  The  Department 
has  determined  to  propose  that  the  final 
rule  will  be  effective  immediately  upon 
publication.  Moreover,  the  Department 
wishes  to  note  that,  pending  adoption  of 
the  final  amendment  proposed  in  this 
notice,  the  Department  will  not  assert  a 
violation  in  any  enforcement  proceeding 
relating  to  salary  reduction  elective 
contributions  imder  a  SIMPLE  plan  that 
involves  SIMPLE  IRAs  solely  because 
the  earliest  date  on  which  participant 
contributions  could  reasonably  be  made 
to  a  plan  is  later  than  15  business  days 
following  the  month  in  which  such 
amounts  would  otherwise  have  been 
payable  to  the  participant  in  cash,  but 
not  more  than  30  calendar  days 
following  the  month  in  which  such 
amounts  would  otherwise  have  been 
payable  to  the  participant  in  cash. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act.  5 
U.S.C  601  et  seq.,  requires  each  Federal 
agency  to  perform  an  initial  regulatory 
flexibility  analysis  for  all  proposed  rules 
unless  the  head  of  the  agency  certifies 
that  the  rule  will  not,  if  promulgated, 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
organizations,  and  governmental 
jurisdictions.  Although  the  Department 
beUeves  that  the  proposed  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities,  the 
Department  has  elected  to  publish  the 
following  initial  regulatory  fiexibiUty 
analysis  in  accordance  with  the 
requirements  of  5  U.S.C.  603. 


(1)  Why  the  Action  Is  Being  Considered 

The  Department  is  promulgating  this 
regulation  in  order  to  harmonize  Title  I 
regulations  with  the  Code,  as  amended 
by  the  Act.  This  is  discussed  in  greater 
detail  in  the  Supplementary  Information 
section  above. 

(2)  Objectives  of.  and  Legal  Basis  for,  the 
Proposed  Rule 

The  proposed  regulation  harmonizes 
29  CFR  2510.3-102  with  section 
408(p)(5)(A)(i)  of  the  Code,  as  amended 
by  the  Act.  This  is  discussed  in  greater 
detail  in  the  Supplementary  Information 
section  above. 

(3)  Description  and  Estimate  of  Small 
Entities  to  Which  the  Rule  Will  Apply 

The  proposed  amendment  would 
apply  only  to  those  employers  that  make 
salary  reduction  elective  contributions 
under  a  SIMPLE  plan  that  involves 
SIMPLE  IRAs.  These  employers  may  be 
individuals,  businesses  or  other  for- 
profit  institutions,  and  not-for-profit 
institutions.  However,  only  employers 
that  have  no  more  than  100  employees 
who  earned  $5000  or  more  in 
compensation  during  the  preceding 
calendar  year  are  eUgible  to  make  these 
contributions  under  the  Code.  No  small 
governmental  jurisdictions  will  be 
affected  by  this  regulation  because 
governmental  plans  are  not  covered  by 
Title  I  of  ERISA.  It  is  estimated  that 
6,000  employers  would  be  affected  by 
this  proposed  language.  * 

(4)  Description  of  Compliance 
Requirements  and  Classes  of  Small 
Entities  Subject  to  Requirements 

The  proposed  rule  would  impose  no 
additional  reporting,  recordkeeping  or 
other  compliance  requirements.  Rather, 
by  harmonizing  a  recently  issued  Title 
I  regulation  with  the  Code,  ehgible 
small  employers  that  make  salary 
reduction  elective  contributions  to 
SIMPLE  plans  that  involve  SIMPLE 
IRAs  will  have  a  longer  maximum  time 
period  to  comply  with  requirement  that 
participant  contributions  be  placed  in 
trust.  "The  proposed  rule  may  affect 
classes  of  small  entities  to  the  extent 
that  the  entities  choose  to  estabUsh  such 
plans  and  to  the  extent  that  the  such 


*ThU  figure  is  based  on  the  revenue  estimates  for 
the  Act  prepared  by  the  Joint  Committee  on 
Taxation.  These  revenue  estimates  suggest  that 
approximately  300,000  SIMPLE  IRAs  will  be 
created  for  individuals  who  previously  did  not  have 
an  employer-sponsored  retirement  plan.  The  small 
employers  eligible  to  establish  such  plans  have 
between  1  and  100  employees:  on  average,  the  small 
employers  eligible  to  establish  such  plan  will  have 
50  employees.  The  number  of  SIMPLE  IRAs 
(300,000)  divided  by  the  average  number  of 
employees  (50)  equals  the  estimated  6,000 
employers  offering  this  form  of  retirement  account. 


contributions  cannot  be  segregated  frt>m 
the  entities'  general  assets  earlier  than 
the  maximum  time  period. 

(5)  Duplicative,  Overlapping,  or 
Conflicting  Federal  Rules 

The  Department  is  not  aware  of  any 
relevant  federal  rules  that  duplicate, 
overlap  or  conflict  with  the  proposed 
rule.  It  is  the  view  of  the  Department 
that  harmonizing  the  Title  I  definition  of 
plans  assets  with  respect  to  participant 
contributions  with  section  408(p)  of  the 
Code,  thereby  establishing  a  uniform  set 
of  rules  for  salary  reduction 
contributions  to  SIMPLE  plans  that 
involve  SIMPLE  IRAs,  will  simplify 
plan  establishment  and  administration. 

(6)  Available  Alternatives 

There  are  no  significant  alternatives  to 
the  proposed  rule  which  would 
accomplish  the  stated  objectives  of  the 
Act  yet  have  less  of  an  impact  on  small 
entities  than  the  proposed  rule.  One 
purpose  of  the  Act  is  to  encourage  small 
employers  to  adopt  retirement  plans  by 
permitting  them  to  use  simplified 
retirement  plans  not  subject  to  the 
complex  rules  ordinarily  appUcable  to 
tax-quahfied  plans. '  The  proposed  rule 
reflects  the  accommodation  to  small 
entities  provided  by  the  Act. 

Executive  Order  12866 

This  regulatory  action  is  not  a 
"significant  rule"  within  the  meaning  of 
Executive  Order  12866  (58  FR  51735, 
Oct  4,  1993).  because  it  is  not  likely  to 
resuh  in:  (1)  an  annual  effect  on  the 
economy  of  $100  miUion  or  more,  or  an 
adverse  and  material  effect  on  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(2)  the  creation  of  a  serious 
inconsistency  or  interference  with  an 
action  taken  or  planned  by  another 
agency;  (3)  a  material  alteration  in  the 
budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  of  novel  legal  or 
poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Paperwork  Reducticm  Act 

The  rule  proposed  in  this  notice  is  not 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.)  because  it  does  not 
contain  an  "information  collection 
request"  as  defined  in  44  U.S.C. 
3502(11). 


'  See  House  Report  104-586  (filed  May  20. 1996). 
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,^       ~~tJnfunded  Mandates  Reform  Act 

For  purposes  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of 
1995.  5  U.S.C.  1531-1538.  as  well  as 
Executive  Order  12875,  this  proposed 
rule  does  not  contain  any  federal 
mandate  that  may  result  in  increased 
expenditures  in  either  federal,  State, 
local  and  tribal  governments  in  the 
aggregate,  or  impose  an  annual  burden 
exceeding  $100  million  on  the  private 
sector. 

Statutory  Authority 

The  proposed  rule  would  be  adopted 
pursuant  to  the  authority  contained  in 
section  505  of  ERISA  (Pub.  L.  93-406, 
88  Stat.  894;  29  U.S.C.  1135)  and  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17.  1978). 
effective  December  31. 1978  (44  FT? 
1065.  January  3. 1979).  3  CFR  1978 
Comp.  332  and  ujider  Secretary  of 
Labor's  Order  No.  1-87.  52  FR  13139 
(Apr.  21.1987). 

List  of  Subfects  in  29  CFR  Part  2510 

Employee  beneRt  plans.  Employee 
Retirement  Income  Security  Act. 
Pensions,  Plan  assets. 

For  the  reasons  set  out  in  the 
preamble,  29  CFR  part  2510  is  proposed 
to  be  amended  as  follows: 


PART  2510— DEFINITIONS  OF  TERMS 
USED  IN  SUBCHAPTERS  C,  D,  E.  F, 
AND  G  OF  THIS  CHAPTER 

1.  The  authority  citation  for  part  2510 
continues  to  read  as  follows: 

Authority:  Sees.  3(2),  111(c).  505,  Pub.  L. 
93-406,  88  Stat.  852.  894  (29  U.S.C.  1002(2), 
1031. 1135)  Secretary  of  Labor's  Order  No. 
27-74, 1-86. 1-87,  and  Labor-Management 
Services  Administration  Order  No.  2-9. 

Section  2510.3-101  is  also  issued 
under  sec.  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978),  effective  December  31. 1978  (44 
FR  1065.  January  3.  1978);  3  CFR  1978 
Comp.  332.  and  sec.  11018(d)  of  Pub.  L. 
99-272, 100  Stat.  82. 

Section  2510.3-102  is  also  issued 
under  sec.  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978),  effective  December  31, 1978  (44 
FR  1065,  January  3, 1978);  3  CFR  1978 
Comp.  332. 

2.  Paragraph  (b)  of  §  2510.3-102.  as 
published  in  the  Federal  Register  on 
August  7. 1996  at  61  FR  41233.  is 
proposed  to  be  amended  to  read  as 
follows: 


$2510.3-102    Definition  of  "plan 
participant  contritMJtions. 


(b)  Maximum  time  period  for  pension 
benefit  plans. 

(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  with  respect  to  an 


employee  pension  benefit  plan  as 
defined  in  section  3(2)  of  ERISA,  in  no 
event  shall  the  date  determined 
pursuant  to  paragraph  (a)  of  this  section 
occur  later  than  the  15th  business  day 
of  the  month  following  the  month  in 
which  the  participant  contribution 
amounts  are  received  by  the  employer 
(in  the  case  of  amounts  that  a 
participant  or  beneficiary  pays  to  an 
employer)  or  the  15th  business  day  of 
the  month  following  the  month  in 
which  such  amounts  would  otherwise 
have  been  payable  to  the  participant  in 
cash  (in  the  case  of  amounts  withheld 
by  an  employer  fitjm  a  participant's 
wages). 

(2)  With  respect  to  a  SIMPLE  plan  that 
involves  SIMPLE  IRAs  (i.e..  Simple 
Retirement  Accounts,  as  described  in 
section  408(p)  of  the  Internal  Revenue 
Code),  in  no  event  shall  the  date 
determined  pursuant  to  paragraph  (a)  of 
this  section  occur  later  than  the  30th 
calendar  day  following  the  month  in 
which  the  participant  contribution 
amounts  would  otherwise  have  been 
payable  to  the  participant  in  cash. 
*        *        •        •        * 

Signed  at  Washington.  DC,  this  21st  day  of 
March  1997. 

OlenaBerg, 

Assistant  Secretary  for  Pension  and  Welfare 

Benefits,  Department  of  Labor. 

|FR  Doc.  97-7709  Filed  3-26-97;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No*.:  84.320A.  84.321  A,  and  84.322A] 

Office  of  Elementary  and  Secondary 
Education — Alaska  Native  Programs; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1997 

Summary:  The  Secretary  invites 
applications  for  new  awards  for  fiscal 
year  (FY)  1997  under  three  direct  grant 
programs  for  Alaska  Natives  and 
announces  deadline  dates  for  the 
transmittal  of  appUcations  imder  these 
programs. 

Colonization  of  Notice:  The 
accompanying  chart  includes  the 
following  information  for  each  program 
or  competition: 

•  The  CFDA  niunber  and  name  of 
each  a£f(Bcted  program. 

•  The  date  on  which  appUcations  will 
be  available. 

•  The  deadline  for  submission  of 
appUcations. 

•  The  estimated  available  funds. 

•  The  estimated  range  of  awards. 

•  The  estimated  average  size  of 
awards. 

•  The  estimated  number  of  awards. 

•  The  project  period. 

hi  addition,  the  selection  criteria  and 
appUcable  regulations  below  apply  to 
each  program  or  competition  in  this 
notice. 

84.320A— Alaska  Native  Educational 
Planning,  Curriculum  Development, 
Teacher  Training  and  Recruitment 
Program 

Purpose  of  Program:  To  support 
projects  that  recognize  and  address  the 
unique  educational  needs  of  Alasl^a 


Native  students  through  consoUdation, 
development,  and  implementation  of 
educational  plans  and  strategies  to 
improve  schooling  for  Alaska  Natives, 
development  of  ciuricula,  and  the 
training  and  recruitment  of  teachers. 
This  program  is  authorized  by  section 
9304  of  the  Elementary  and  Secondary 
Education  Act. 

Eligible  Applicants:  Alaska  Native 
organizations  or  educational  entities 
with  experience  in  developing  or 
operating  Alaska  Native  programs  or 
programs  of  instruction  conducted  in 
Alaska  Native  languages,  or 
partnerships  involving  Alaska  Native 
organizations. 

Program  Authority:  20  U.S.Q  7934. 

84.321  A — Alaska  Native  Home-Based 
Education  for  Preschool  Children 

Purpose  of  Program:  To  support  home 
instruction  programs  for  preschool 
Alaska  Native  children  that  develop 
parents  as  educators  for  their  children 
and  ensure  the  active  involvement  of 
parents  in  the  education  of  their 
children  from  the  earUest  ages.  This 
program  is  authorized  by  section  9305 
of  the  Elementary  and  Secondary 
Education  Act. 

Eligible  Applicants:  Alaska  Native 
organizations  or  educational  entities 
with  experience  in  developing  or 
operating  Alaska  Native  programs,  or 
partnerships  involving  Alaska  Native 
organizations. 

Program  Authority:  20  U.S.C  7935. 

84.322A— Alaska  Native  Student 
Enrichment  Programs 

Purpose  of  Program:  To  support 
projects  that  provide  enrichment 


programs  and  family  support  services 
for  Alaska  Native  students  from  rural 
areas  who  are  preparing  to  enter  village 
high  schools  so  that  they  may  excel  in 
science  and  mathematics.  This  program 
is  authorized  by  section  9306  of  the 
Elementary  and  Secondary  Education 
Act. 

Eligible  Applicants:  Alaska  Native 
educational  organizations  or 
educational  entities  with  experience  in 
developing  or  operating  Alaska  Native 
programs,  or  partnerships  including 
Alaska  Native  organizations. 

Program  Authority:  20  U.S.C.  7936. 

Selection  Criteria:  The  Secretary  wiU 
use  the  foUowing  selection  criteria  in  34 
CFR  75.210  (revised  as  of  July  1.  1996) 
to  evaluate  appUcations  under  the  three 
competitions  in  this  notice.  The 
maximiun  score  for  all  of  the  selection 
criteria  is  100  points.  The  maximum 
score  for  each  criterion  is  as  follows: 

(a)  Meeting  the  purposes  of  the 
authorizing  statute — 30  points. 

(b)  Extent  of  need  for  the  project — 20 
points. 

(c)  Plan  of  operation — 20  points. 

(d)  Quality  of  key  personnel — 7 
points. 

(e)  Budget  and  cost  effectiveness — 5 
points. 

(f)  Evaluation  plan — 15  points. 

(g)  Adequacy  of  resources — 3  points. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  80,  81,  82,  85. 
and  86. 


Office  of  Elementary  and  Secondary  Education.  Alaska  Native  Programs 


CFDA  No.  and  name 


84.320A 

Aiasica  Native  Educational  Planning,  Curriculum  Devel- 
opment. Teacher  Training  and  Recruitment  Program 
84.321  A 

Alaska  Native  Home-Based  Education  for  Preschool 
Oiitdren 
84.322A 

Alasto  Native  Student  Enrichment  Programs 


Estimated 
available 

funds 
(FY  1997) 


$4,950,000 


1.980.000 


990.000 


Estimated  range  of  awards 
(FY  1997) 


$625,000  to  4,950.000 


250,000  to  1,980.000 


125.000  to  990,000 


Estimated  av- 
erage size  of 
awards 
(FY  1997) 


$1,237,500 


792,000 


495.000 


Estimated 

number  of 

awards 


1-7 


1-4 


1-3 


Project  Period  for  AH  Programs:  36  Months. 
Dale  Applications  Availatxe:  March  27,  1997. 
Deadfcie  for  Transmittal  of  Application:  May  27.  1997 

Note:  The  Department  is  not  bound  by  any  estimates  in  this  notice.  Funding  estimates  are  for  the  first  year  of  the  project  period  only  Fundino 
lor  the  second  and  thrd  years  is  subject  lo  the  avatebility  of  funds  and  the  approval  of  continuation  (see  i4  CFR  75.&3). 


Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  appUcation  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.  gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  appUcation  notice 
for  a  discretionary  grant  competition  is 
the  notice  pubUshed  in  the  Federal 
Register. 

Dated:  March  21, 1997. 
Gerald  N.  Tirozzi, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[PR  Doc.  97-7812  Filed  3-2ft-97;  8:45  am) 
nUMQ  CODE  4000-01-P 


For  Applications  or  Information 
Contact:  Mr.  Sharron  E.  Jones  or  Ms. 
Lyim  Thomas,  U.S.  Department  of 
Education,  600  Independence  Avenue, 


S.W..  Portals  Building,  Room  4500,  Mail 
Stop  6240,  Washington.  DC  20202. 
Telephone  (202)  260-1431  or  (202)  260- 
1541,  or  FAX:  (202)  260-7767.  hitemet: 


Sharron Jones@ed.gov  or 

Lynn Thomas@ed.gov.  Individuals 

who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
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DEPARTMENT  OF  EDUCATION 
[CFOA  No.  84.0390] 

Library  Research  and  Demonstration; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1997 

Purpose  ofProgfxun:  The  Library 
Research  and  Oemonstration  Program 
provides  grants  to  institutions  of  higher 
education  and  other  pubUc  or  private 
agencies,  institutions,  and  organizations 
for  research  and  demonstration 
programs  related  to  the  improvement  of 
Ubraries,  education  in  Ubrary  and 
information  science,  the  enhancement 
of  Ubrary  services  through  effective  and 
efficient  use  of  new  technologies,  and 
dissemination  of  information  derived 
from  these  projects. 

Eligible  Applicants:  Institutions  of 
higher  education  that  meet  the 
definition  of  eUgibility  under  the  terms 
of  20  U.S.C..1141(a)  and  other  pubUc  or 
private  agencies,  institutions,  and 
organizations. 

Deadline  for  Transmittal  of 
Applications:  May  12, 1997. 

Deadline  for  Intergovernmental 
Review:  ]uly  11,  1997. 

Applications  Available:  March  28, 
1997. 

Available  Funds:  $1  milUon. 

Estimated  Avemge  Size  of  Awards: 
$200,000. 

Estimated  Number  of  Awards:  5. 

Note:  The  Dep)artinent  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  24  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  81,  82.  85, 
and  86;  and  (b)  the  regulations  in  34 
CFR  Part  700. 


Invitational  Priorities:  The  Secretary 
invites  appUcations  in  which  Ubraries 
help  enhance  the  reading  skills  of  young 
children.  The  Secretary  is  particularly 
interested  in  appUcations  Uiat  meet  one 
or  more  of  the  following  invitational 
priorities.  However,  an  appUcation  that 
meets  one  or  more  of  these  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  appUcations  (34 
CFR  75.105(c)(1)). 

Invitational  Priority  1.  Projects  that 
demonstrate  new  and  promising  Ubrary 
reading  programs  to  raise  the  reading 
skills  of  young  children.  Projects  should 
be  linked  to  school  reading  programs 
and  involve  Ubrarians,  teachers, 
principals,  and  reading  speciaUsts. 

Invitational  Priority  2.  Projects  that 
develop  and  implement  cooperative 
efforts  among  Ubraries,  schools,  and 
community -based  organizations  to 
recruit  and  train  volunteers  for  after 
school,  weekend,  and  simuner  Ubrary 
reading  programs.  Projects  may  organize 
corps  of  parents  and  grandparents  to 
serve  as  tutors  to  provide  reading  help 
to  children  who  need  extra  help. 

Invitational  Priority  3.  Projects  that 
demonstrate  model  partnerships  among 
Ubraries,  local  businesses,  and 
community  groups  to  stimulate  yoimg 
children's  interest  in  reading.  Projects 
should  encourage  the  expansion  of 
Ubrary  resources  through  donations  of 
computer  hardware,  reading  software, 
and  books. 

SUPPI.EMENTARY  INFORMATION:  On  August 
27,  1996  President  Clinton  announced 
The  "America  Reads"  Challenge,  a 
major  initiative  to  ensure  that  all 
children  can  read  independently  and 
well  by  the  third  grade.  Approximately 
40  percent  of  American  third-graders 
don't  read  at  the  basic  level  on  national 


reading  assessments.  The  President 
invited  our  nation's  schools,  Ubraries, 
universities,  communities,  business 
leaders,  and  others  to  help  meet  his 
reading  challenge.  This  invitational 
priority  is  a  direct  response  to  this 
challenge.  By  supporting 
demonstrations  of  model  Ubrary  reading 
programs  coordinated  with  the  schools 
and  disseminating  those  programs  that 
make  a  difference,  we  can  move  closer 
to  the  national  goal — an  America  where 
every  8-year  old  can  read. 

FOR  APPt.lCATIONS  OR  INFORMATION 
CONTACT:  Chris  Duim,  U.S.  Department 
of  Education,  555  New  Jersey  Avenue, 
N.W.,  Room  300.  Washington.  DC 
20208-5571.  Telephone  (202)  219-2299. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Services  (FIRS)  at  1-800-877- 
8339  between  8  a.m.  and  8  p.m..  Eastern 
time,  Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities  including  copies 
of  appUcation  notices  for  discreUonfuy 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov];  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  appUcaUon  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  1021, 1032. 

Dated:  March  24.  1997. 
Marshall  Smith. 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 
IFR  Doc.  97-7814  Filed  3-2&-  97;  8:45  am] 
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Proclamation  6979  of  March  25,  1997 

Greek  Independence  Day:  A  National  Day  of  Celebration  of 
Greek  and  American  Democracy,  1997 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Today,  the  Greek  people  and  the  Hellenic  Republic  will  celebrate  the  176th 
anniversary  of  the  beginning  of  their  struggle  for  independence. 

On  this  day,  it  is  fitting  that  we  reflect  on  the  enormous  contributions 
the  Greek  people  have  made  to  the  modem  world.  The  legacy  of  the  ancient 
Greeks,  in  the  fields  of  philosophy,  literature,  drama,  sculpture,  and  architec- 
ture, continues  to  influence  our  beliefs,  our  values,  and  our  concept  of 
art.  And,  after  more  than  2,000  years,  the  ideology  of  Greece — as  embodied 
in  the  concept  of  democracy — is  still  the  ideal  that  guides  us  in  charting 
our  course  for  the  future. 

Greek  ideology  had  a  profound  effect  on  our  Foimding  Fathers,  who  molded 
the  American^form  of  government  based  upon  the  principles  of  Greek  democ- 
racy. Thomas  Jefferson  studied  the  Greek  classics  in  his  youth  and  was 
inspired  by  their  philosophy  throughout  his  life,  most  dramatically  when 
he  crafted  the  Declaration  of  Independence.  When  formulating  his  vision 
for  this  country,  Jefferson  specifically  referred  to  the  integrated  assertions, 
theories,  and  aims  of  the  classic  Greek  world. 

Our  admiration  for  Greece  continues  into  the  modem  day,  and  we  salute 
its  commitment  to  democracy,  to  peace,  and  to  a  united  and  stable  Europe. 
We  share  a  partnership  with  Greece  in  NATO,  and  our  countries  are  linked 
forever  by  close  family  relationships  between  our  peoples.  Our  Nation  looks 
forward  to  working  closely  with  Greece  in  the  coming  years  as  we  examine 
ways  to  bring  full  peace,  stability,  and  prosperity  to  all  the  nations  of 
Europe  and  the  world. 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON,  President  of  the  UnUed  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  March  25,  1997,  as 
Greek  Independence  Day:  A  National  Day  of  Celebration  of  Greek  and  Amer- 
ican Democracy.  I  call  upon  all  Americans  to  observe  this  day  with  appro- 
priate ceremonies,  activities,  and  programs. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth 
day  of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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73 11768, 

91 11768,12687. 

93 11768. 

96 

97  ...9681.  9683,  11078. 


107 

106 

119 

121 11768.  12687. 

125 

129 

135 11768.12687. 

142 

187""!!!!!"!!™!™!!"™"!!! 
191 

25 

39  ...9388,  9390,  10224, 
10228,  10231,  10233, 
10237,  10240,  10488, 
10492,  10754,  10756, 
11386,11388,  11390, 
12121,  12123,  12126, 
12771,  12774,  12979, 
14359,  14361,  14363, 
14368,  14369.  14371, 

71 9392,  9393.  9394 

9396,  9397,  9398 

9400.  9720,  9996, 

11121,11122.11123, 

11125,11126.  11127, 

12578, 12892,  13562, 


13248 

13248 

.9925, 

11760. 

12531. 

12949. 

14288 

.13788 

10425. 

11074. 

11078, 

12535, 

12743, 

14290, 

14294, 

14295 

14633 

13248 

12687 

.10202 

14296. 

14298 

.13736 

.13736 

.13736 

.13248 

13248. 

13788 

.13248 

.13736 

13248. 

13788 

.13788 

.13496 

.13736 


CttVII. 


.11773.11778 


107 

106 

221 

243 

250 

293 


.12724, 


.12119 
10226, 
10236, 
10490, 
11384, 
11392, 
12768, 
14047, 
14365, 

14373 
.9395, 
,9399, 
11120, 
11124, 
11128. 
13563. 

14375 
.13262 

13262 
.10758 
.11789 
.10758 
.10758 


401 13216 

41 1 13216 

413 13216 

415 „... - 13216 

417 13216 

15CFR 

746 _ 9364 

902 13298.  13983 

921 _„ 12639 

923 __ 12539 

930 12539 

16CFR 


304 14049 

308 11750 

403 14050 

17CFR 

1 10427.  10434.  10441 

5 1 0434 

15 ....13301 

18 13301 

19 13301 

30 10445.  10447.  10449 

31 1 0441 

140 13302 

210 „ 12743 

228 11321 

229 „_ 11321 

232 13820 

239 ...„ 11321 

240 1 1321 .  12743 

242 11321,  13213 

300 10450 


1 - 13564 

230 10898.  13356 

239 - 10898 

240 13356 

270 10898.  13356 

274 10898 

275 13356 

18CFR 

35 12274 

37 12484 

284 „..10204.  10684 

19CFR 

PtopoMd  Rutas: 

7  d401 

10 9401 

145 _ 9401 

146 12129 

173 .9401 

1 74 .9401 

181 „„ _.9401 

191 9401 

20CFR 

216 11323 

404 „..13537.  13733 

4 1 6 1 3537, 1 3733 

801 _ 10666 

802 10666 

21CFR 

5 13821 

/3. ••••.•»•».•»••...•.•.••••••«....  i29d1 

176 „ 10452 

178 9366 

200 12083 


201 _ 1 3733 

250 12083 

310.. 12083 

331 13733 

341 9684 

510 14300 

520 12085,  13302,  14301 

522 10219,  13825,  14301, 

14302,14633 

524 10220 

566 12085 

558 9929,  12065,  12951, 

14300,  14303,  14304, 14305, 
14306 

600 _ 1 1 769 

601 1 1769 

803 13302 

804 13302 

812 12085 

1300 13938 

1301 13938 

1302 13938 

1303 ., 13938 

1304 13938 

1305 13938 

1306 13938 

1307 „ 13938 

1308 „. 13938 

1309 13938 

1310 „._ „ 13938 

1311 13938 

1312 1 3938 

1 31 3 1 3938 

1316 13938 

rropcx^d  RuIm; 

Chapter  I 9721 

2 10242 

101 9826.  11129.  12579 

161 9826 

163 10781 

501 „ 9826 

22CFR 

505 10630 

23CFR 

657 101 78 

658 101 78 

24CFR 

203 9930 

206 12952 

582  ..„ 13538 

Propo««d  RutoK 

Ch.  1 10247 

570..„ 1 1 284 

982 10786 

25CFR 

45 1 1 324 

PfoptWMf  Rtitoss 

290 „...10494 

26CFR 

1 11324, 12096,  12541, 

13988 

20 12542 

301 1 1769 

602 „...12687, 13988 

1 11394,  12582,  12981, 

14051 
301 12582 

28CFR 

100..„.. „ 13307 


(Ml 


527 13825 

Propoa«d  Rutss: 

16 10495 

51 1 10164 

524 10164 

29CFR 

1 02 9685,  9930 

500 11734 

4003 12542 

4007 12542 

401 1 12542 

4041 12521 ,  12542 

4041A 12542 

4043 12542 

4044 12098 

4050 „ 12542 

1404 11797,  14052 

1625 10787 

1910 9402 

1915 12133 

2200 12134 

2203 12134 

2204 121 34 

2510 14760 

4001 12508 

4006 „ 12508 

4041 12508 

4044 12982 

4050 12508 

30CFR 

3 13991 

250 13991 

254 13991 

901 9932 

902 9932 

904 „ 9932 

906 „ 9932 

913 9932 

91 4 9932 

915 9932 

916 9932 

917 9932 

918 9932 

920 9932.  14306 

925 9932 

926 9932 

931 9932 

934 9932 

935 9932.  14308 

936 9932 

938 9932 

943. 9932.  1431 1 

944 _ 9932 

946 „.. 9932 

948 9932 

950 9932 

Proposwl  RuteK 

56 9404 

57 9404 

62 9404 

70 9404 

71 9404 

206 1 0247 

253 — „ 14050 

906 1 1 805 

914 1 1807,  12776 

920 - 14079 

946 „ 12776 

31CFR 

536 9959 

Proposwl  RutcK 

1 14376 


32CFR 

296....- 12544 

543 1 2544 

544  _ ■)  2544 

706 i  isK,  1 1326 

33CFR 

100 9367,  12750.  14379 

110 9368 

117 9369,9370,  10453, 

14634 

162. — ..„ 14635 

165 14636,  14637 

334 9968 

100 9405 

1 17 9406 

165 „ 10496 

207 9996 

34CFR 

75 1 0398,  1 4638 

206 10398.  14638 

231 „....:. 10398.  14638 

235 10398.  14638 

369 10398.  14638 

371 1 0398.  1 4638 

373 10398,  14638 

375 10398,  14638 

376 10398,  14638 

378 10398,  14638 

380 10398,  14638 

381 10398,  14638 

385 10398,  14638 

386 10398,  14638 

387 10398,  14638 

388 _ 10398.  14638 

389 10398,  14638 

390 10398,  14638 

396 10398,  14638 

610 _ 10398,  14638 

612 10398,  14638 

630 10398,  14638 

682 13539 

Propottdd  Rtites: 

668 13520 

35CFR 

61 12751 

ProposMl  Rules: 

103 9997 

36CFR 

200 13539 

223 13826 

PropoMd  Rutes: 

1 190.... 1 1 130 

1 191 1 1 130 

38CFR 

1 - 9969 

21 1 0454 

40CFR 

19 13514 

27 13514 

52 9970,  10455,  10457. 

10690.  11079.  11327,  11332, 

11334.  11337.  11769.  12544. 

13329.  13331,  13332.  14326, 

14327,  14332,  14639 

63 12546 

70 13830 

79 12564,  12572 

80 9872, 11346,  12572 


81 10457,  10463,  10690, 

11337,  13332,  14641 

82 1 0700 

86 11082 

132 -11724 

136 13833 

141 10168 

180  ...9974,  9979,  9984, 10703, 
11360,12953,13337,13833 

185 13833 

186 13833 

271 10464,  12100, 13540 

300 9370,  9371,  14003 

PropoMd  Rules: 

Chapter  1 11130 

51 12583,  13356 

52 10000,  10001,  10002. 

10497.  10498.  10500,  10501, 
11131,  11394,  11395,  11405, 
12137,  12586,  13357,  13359, 
13846,  13849,  14381,  14382, 
14659 

60 13776 

63 13776 

70 — 1 0002, 1 2778 

71 13748 

80 1 1405,  12586 

81 10500.  10501.  11405, 

12137,  13359,  14660 

86 -..1 1 138 

90 14740 

92 1 1141 

123 11270 

1 31 1 3567 

141 1 01 68 

260 _... 13776 

261 ...13776 

264 - 13776 

265 13776 

266 13776 

268 10004 

270 13776 

271 1 3776 

372 10006 

501 -1 1270 

41  CFR 

Ch.  301 13342 

302-1 10708, 13756,  13768, 

13770,  13794 

302-2 10708 

302-3 10708 

302-4..- 13768 

302-6 13756 

302-6 13765 

302-7 10708 

302-8 10708 

302-9 1 0708 

302-10 13794 

302-1 1 10708 

302-1 2 — 1 3765 

302-14 13763 

302-15 13760 

Pfxyossd  Ruiss: 

51-3 14644 

51-4 14660 

51-6 14660 

105-60 14081 

42  CFR 

67 - 12906 

100 10626 

ProfXMOd  Rutos: 

484 1 1004.  1 1006,  1 1035, 

11953 


44  CFR 

64 9372,  1 3343 

65 9685,9687 

67 9690 

78 13346 


.9722 


67. 


45  CFR 

1611 12751 

Propossd  Ruiss: 

16 10009 

74 10009 

75 10009 

95 10009 

1610 12101 

1639 14382 

46  CFR 

10 11298 

586 .9096 

^-^7^R 

1 9636, 12959,  13540 

2 9636,  10466,  12959 

££.  ■•■•••••«•»••■•••••••«•••■••■  ■■ ...  1 1  w  I O 

24 12752 

25 11083 

27 - 9636.12959 

32 _ 10220 

53 10220.  10221 

59 9704 

68 9989 

73 9374,  9375.  9989,  9990, 

10222,  12104,  13349,  13544, 
13545,  14004.  14005.  14006 

76 -...11364 

87 11083 

90..- 11616 

97 9636,  1 2959 

101 12752,  14015 

Propossd  Ruiss; 

Ch.  1 13852 

1 1 0793,  1 3570 

22 1 1407,  1 1638 

25 13853 

26 13853 

36 -.- 9408 

51 9408 

61 9408 

69 9408 

73 9408.  9409,  9410,  10010, 

10011,  12152.  13359.  13582, 
13853,  14091.  14092.  14384 

76..- 1001 1.  13853 

90— 11638 

97 12982 

100 13853 

101 11407 

48  CFR 

Ch.  I 12690.  12721 

3 - 10709,  12691 

5 ..- 10709,  12692 

6..- 10709 

9 10709.  12693 

11 10709 

12 10709 

13 10709,  12720 

14 12692 

1 5 1 0709,  1 2692 

16 - 12695 

19 10709 

23 12696 

25 12698- 


IV 


Federal  Register  /  Vol.  62.  No.  59  /  Thursday.  March  27,  1997  /  Reader  Aids 


Federal  Register  /  Vol.  62,  No.  59  /  Thursday.  March  27.  1997  /  Reader  Aids 


26 12702 

31  — _ 12703.  1 2704 

32 12705 

33. 10709,  12718 

35 12693 

36 1 0709 

37 10709.  12693 

42 1 0709 

44 12718 

52...- 10709.  12691,  12692. 

12695.  12696,  12698.  12702. 
12705.  12719,  12720 

234 9990.  11953 

239 _ 9375 

242 9990.  11953 

252 9990.  11953 

1803 14016 

1806 14016 

1812 14016 

1815 14016 

1819 1 4035 

1833 1 1 107 

1836 14016 

1842 14016 

1843 1 401 6 

1844 — 14016 

1845 ^ . 1 4035 

1846 1 401 6 

1847 1 401 6 

1848 1 401 6 

1849 14016 

1860 1 401 6 

1861- _ 14016 


1852 11107.14016 

3509 11770 


39 14756 

225 11 142 

242 1 1 142 

252 1 1 142 


49CFR 

1 

172 

173 

178 

219 


•••••>■•■•■«••■■■..•■  1  IOOml 

14334 

14334 

14334 

__._ _ 13349 

571 .7„3.i07"lb.  12960 

1 002 „ 971 4 

1180 9714 

Propottwl  RutoK 

223 10248 

239 10248 

387 14662 

390 14662 

391 14662 

392 14662 

395 14682 

«Aw •■•■••••..•••••.»..•...•..  i40qZ 

397 14662 

544 14738 

571 10514.  13683 

572 1 051 6 

1002 14385 

1108 14385 


50CFR 

17 10730.  14338 

285 S376 

300 ....12759 

600 14644 

622 9718.  13983.  14651 

628.- 13298 

630 13350 

640 - 14352 

648 9377.  10473.  10478. 

10747.  11108,  12105,  13298, 
13733, 14^44 

649 9993,  1 0747 

679  ...9379,  9718.  9994.  10222. 

10479.  10752,  11109,  11770, 

11771,13351,  13352,  13839, 

14352,  14651,  14652 

Propoaad  RutoK 

Ch.  II 13360 

Ov  VI...- 1 3360 

17 9724.  10016.  14093. 

14101.  14662 

20 ..12054.  12524 

300.- 11410 

800 10249.  13360 

630 9726.  10821,  11410 

648 10821,  11411,  12983, 

14103,  14388 

660 „.„ 1 3683 

678 10822 

679 1 001 6 

697 10020 


REMINDERS 

The  items  In  this  list  were 
editorially  compiled  as  an  aid 
.  to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
signi1icarx». 

RULES  QOINQ  INTO 
EFFECT  MARCH  27,  1997 

EDUCATION  DEPARTMENT 

Direct  grant  programs; 
EDGAR  criteria,  etc.; 
published  3-27-97 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Animal  drugs,  feeds,  and 

related  products: 

Ivermectin;  published  3-27- 
97 

TRANSPORTATION 
DEPARTMENT 
rMtocal  Avtatlofi 
AdmlntetrBtlofl 

Class  C  and  Ctass  D 

airspace;  published  2-12-97 
Class  D  airspace;  published 

12-24-96 
Class  D  and  Class  E 

airspace;  published  1-29-97 
Class  E  airspace;  published 

11-8-96 
Class  E  airspace;  correction; 

published  2-13-97 
IFR  attitudes;  published  3-6-97 
Jet  routes;  published  12-19-96 
Restricted  areas;  published  1- 

29-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  MartwUng 
Service 

Fresh  cut  flowers  and  fresh 
cut  greens  promotion  arxl 
information  order, 
refererxjum  procedures; 
comments  due  t)y  4-3-97; 
published  3-19-97 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 
Ptant-retated  quarantine; 
foreign: 

Cotton  and  cotton  products; 
comments  due  by  3-31- 
97;  published  12-30-96 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 


Rice;  comments  due  by  3- 
31-97;  published  1-2947 

COMMERCE  DEPARTMENT 
Natlonal  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
mariagement 
Atlaniic  coastal  fisheries; 
commerrts  due  by  4-1-97; 
published  3-5-97 
Atlantic  highly  migratory 
species;  comments  due 
by  3-31-97;  published  3-4- 
97 
Atlantic  tuna;  comments  due 
by  3-31-97;  published  3- 
12-97 
Northeastern  United  States 
fisheries — 
Mid-Atiantic  Fishery 
Management  Councils; 
public  hearings; 
comments  due  by  4-1- 
97;  published  3-26-97 
Marine  mammals: 
Incidental  taking — 
Pacific  offshore  cetacean 
lake  reduction  plan; 
comments  due  by  3-31- 
97;  published  2-14-97 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Privacy  Act;  implementation; 
comments  due  by  3-31-97; 
published  1-28-97 

DEFENSE  DEPARTMENT 

DOO  newspapers,  magazines. 
and  civilian  enterprise 
publications;  convnents  due 
by  4-4-97;  published  2-3-97 
ENERGY  DEPARTMENT 
Occupational  radiation 
protection: 
Primary  standards 
amendments;  comments 
due  by  3-31-97;  published 
2-24-97 
Privacy  Act;  implementation; 
comments  due  by  3-31-97; 
published  1-29-97 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 
Ruorescent  lamp  ballasts, 

revised  life  cycle  cost  arxl 

engineering  analysis; 

public  workshop; 

comments  due  by  4-1-97; 

published  2-7-97 

ENERGY  DEPARTMENT 
Federal  Er>ergy  Regulatory 
Commission 
Practice  and  procedure: 
Hydroelectric  projects; 

relicensing  procedures; 

rulemaking  petitkxi; 

comments  due  by  4-4-97; 

published  1-30-97 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natk>nal  emission  standards: 
Gasoline  dstrt>utk)n  (Stage 
I);  comments  due  by  3- 
31-97;  published  2-28-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Calikynia;  comments  due  by 
3-31-97;  published  2-28- 
97 
Missouri:  convnents  due  by 
4-4-97;  published  3-5-97 
Air  quality  implementation 
plans;  VAVapproval  arx] 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Maine;  comments  due  by  3- 
31-97;  published  2-28-97 
Drinking  water 
Natkxtal  primary  drinking 
water  regulations— 
Radk>nucixJes;  maximum 
contaminant  levels; 
analytical  methods; 
comments  due  by  4-4- 
97;  published  3-5-97 
Radiorujclides;  maximum 
contaminant  levels; 
analytical  mettxxls; 
comments  due  by  4-4- 
97;  published  3-5-97 
Hazardous  waste: 
Land  disposal  restrictkxis — 
Characteristc  m^al 
wastes;  treatment 
standards  (Phase  IV); 
data  availat>ility; 
comments  due  Ijy  4-4- 
97;  published  3-5-97 
ToxK  sut>stances: 
Testing  requirements — 
Biphenyl,  etc.;  comments 
due  by  3-31-97; 
published  12-23-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Telecommunications  Act  of 
1996;  implementation — 
Telemessaging,  electronic 
publishing,  and  alarm 
monitoring  services; 
darificatxxi  of  terms; 
commerrts  due  l>y  4-4- 
97;  puWisfied  2-20-97 
Use  of  N11  codes  and 
other  abbreviated  dialing 
arrangements;  comments 
due  by  3-31-97;  published 
2-26-97 
Radio  statkxis;  table  of 
assigrvnents: 

Califomia;  comrrtents  due  by 
3-31-97;  published  2-14- 
97 


Illinois;  comments  due  t>y  3- 
31-97;  published  2-14-97 

Mississippi;  comments  due 
by  3-31-97;  published  2- 
14-97 

Missouri;  comments  due  t>y 
3-31-97;  published  2-14- 
97 

Montana;  comments  due  tiy 
3-31-97;  published  2-14- 
97 

Pemsytvania;  comments 
due  by  3^1-97;  published 
2-14-97 

Washington;  comments  due 
by  3-31-97;  pubished  2- 
14-97 
Wiscormi;  comments  due 
by  3-31-97;  published  2- 
14-97 
Television  broadcasting: 
Cable  Teieviskxi  Consurrwr 
Protection  and 
Competition  Act  of  1992— 
Direct  broadcast  satellite 
public  service 
obligations; 
implementation; 
convnents  due  by  3-31- 
97;  published  2-28-97 

FEDERAL  HOUSING 

FINANCE  BOARD 

Federal  home  toan  t>ank 
system: 

Advarx»s  to  non-qoalif>ed 
thrift  lenders;  restrictions; 
comments  due  t>y  3-31- 
97;  published  2-27-97 

FEDERAL  TRADE 

COMMISSION 

Fair  Credrt  Reporting  Act: 
Consumer  reporting 
agencies;  rights  and 
duties;  convnents  due  by 
3-31-97;  published  2-28- 
97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Adjuvants,  productxxi  aids, 
arxj  sanitizers — 
3.6-Bis(4-chk)rophenyl)- 
2,5-dihydro^)yrroio[3.4- 
clpyrrole-1 .4-dkx>e  (C.I. 
Pigment  Red  254); 
comments  due  t>y  4-2- 
97;  published  3-3-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs: 
Solicitatkxi  of  new  safe 
haitxxs  and  modificatkxis 
to  existing  safe  hartx>rs; 
comments  due  t>y  3-31- 
97;  published  12-31-96 
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MTERtOn  DEPARTMENT 

Indian  Aflairi  Buraau 

Economic  enterprises: 
Indian  business 
devetopment  program; 
comments  due  by  3-31- 
97.  pubiished  1-30-97 

INTERIOR  DEPARTMENT 
Fish  and  WHdlHe  Service 

Endangered  and  threatened 

species: 

AJexarxler  archipelago  wott 
etc.:  comments  due  by  4- 
4-97;  published  3-27-97 
Migratory  bird  hunting  arxl 

conservation  stamp  (Federal 

Duck  Stamp)  contest; 

comments  due  by  3-31-97; 

published  1-30-97 
Migratory  tiird  hunting: 

Tungsterviron  shot  as 
nontoxic  tor  1997-98 
season;  temporary 
approval;  comments  due 
by  4-1-97;  published  1-31- 
97 

INTERIOR  DEPARTMENT 
Minerals  MansQement 
Servlcs 

Royalty  management 
Natural  gas  from  Indian 
leases;  valuation;  meeting; 
comments  due  by  4-4-97; 
published  3-6-97 

INTERIOR  DEPARTMENT 
Surfacs  Mining  Reclamation 
and  Enforcament  Offica 

Permanent  program  ani 

abandorwd  mine  la* 

reclamation  plan 

submissiora: 

Virginia;  comments  due  by 
4-2-97;  published  3-18-97 
JUSTICE  DEPARTMENT 
Drug  Enforcament 
Administration 
Diversion  controi  program; 

regstration  application  fee 

schedule;  adjustment; 

comments  due  by  3-31-97; 

published  12-30-96 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal,  metal,  ard  norvnetal 

mine  safety  and  health: 

Occupational  noise 
exposure;  comments  due 
by  4-4-97;  published  0-0- 
0 

NATKMML  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Public  availability  and  use: 


Restiictions  on  use  of 

'    records — 

USIA  matenais  in  custody; 
domestic  dstribution; 
comments  due  by  4-1- 
97;  published  1-31-97 

NUCLEAR  REGULATORY 
COMMISSION 

Fees  schedules  revision: 
100%  fee  recovery  (FY 
1997);  comments  due  by  3- 
31-97;  published  2-27-97 

PANAMA  CANAL 

COMMISSION 

Shipping  and  navigation: 
Vessel  transit  reservation 
system;  transit  schedule 
preference,  transiting 
vessels  order,  and 
passenger  steamers 
preference,  comments  due 
by  4-4-97;  publshed  3-5- 
97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Broker-dealers  books  arvj 
records  requirements; 
comments  due  by  3-31- 
97;  published  1-17-97 

SOaAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Federal  old  age,  survivors 
and  disability  insurarv» — 
Applicatioo  of  State  law  in 
determining  child 
relationship;  comments 
due  by  3-31-97; 
published  1-30-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades:: 
Ctiarteston  to  Bermuda 
Saitioat  Race;  comments 
due  by  4-2-S7;  published 
3-3-97 

TRANSPORTATION 
DEPARTMENT 
Procedural  regulations: 
Proceedings;  practice  rules; 

Federal  regulatory  review; 

comments  due  by  4-4-97; 

published  2-3-97 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Air  ti'aftic  operating  arxl  lighl 

rules,  etc.: 

Grand  Canyon  f^tional 
Park.  CO;  special  flight 


rules  m  vicinity  (SFAR 
No.  50-2);  comments  due 
by  3-31-97;  published  12- 
31-96 
Airworthiness  directives: 
Aerospatiale;  corrwnents  due 
by  3-31-97;  published  2- 
19-97 
Airtxjs  Industrie;  comments 
due  by  3-31-97;  published 
2-19-97 

Boeing;  comments  due  by 

4-3-97;  published  3-14-97 
Burkhart  Grob,  Luft-  urxl 

Raumfahrt;  comments  due 

by  4-3-97;  published  1-29- 

97 
Construcciones 

Aeronauticas,  S.A.; 

comments  due  by  3-31- 

97;  published  2-19-97 
Fairchikj;  comments  due  t)y 

4-1-97;  published  1-29-97 
Israel  Aircraft  industries, 

Ltd.;  comments  due  by  3- 

31-97;  published  2-19-97 
McOorviell  Douglas; 

comments  due  by  3-31- 

97;  published  1-29-97 
Raytheon;  comments  due  by 

3-31-97;  published  2-20- 

97 
Textron  Lycoming; 

comments  due  by  4-3-97; 

published  1-3-97 
Class  E  airspace;  comments 
due  by  3-31-97;  published 
2-14-97 

En  route  domestic  airspace 
area;  comments  due  by  3- 
31-97;  published  2-20-97 

TRANSPORTATION 
DEPARTMENT 
Faderal  Highway 
Administration 

Motor  earner  safely  standards: 
Freight  forwarder  service; 
general  jurisdkrtion; 
comments  due  by  3-31- 
97:  published  1-28-97 
Hours  of  service; 
commercial  drivers  arxl 
other  interested  persons; 
meetings;  comments  due 
by  3-31-97;  published  2- 
11-97 
Motor  vehicle  safety 
starxlards;  exemption 
petitions,  etc.: 
Driver  qualifcations — 
Hours  of  service  for 
commercial  motor 
vehicle  drivers; 


comments  due  by  3-31- 
97;  published  11-5-96 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
starxjards: 

Occupant  crash  protectior>— 

Air  bag-equipped  vehk:les, 
testing;  use  6f  belted 
and  unbelted  dummies; 
conwnent  request; 
comments  due  by  3-31- 
97;  pubiished  2-27-97 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Rail  carriers: 

Railroad  consolidation 
procedures;  fee  policy 
nrxxlification;  comments 
due  by  4-3-97;  published 
3-4-97 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Excise  taxes: 

Return  arxl  time  for  filing 
requirement;  cross 
reference;  comments  due 
by  4-2-97;  published  1-2- 
97 

Iricome  taxes,  etc.: 

Taxpayer  Bill  of  Rights  2 
and  Personal 
Responsibility  and  Work 
Opportunity  Reconahation 
Act  of  1996; 
miscellarieous  sections 
affected;  comments  due 
by  4-2-97;  published  1-2- 
97 

Income  taxes: 

Continuity  of  interest  arxl 
business  enterprise 
requirements;  commerrts 
due  by  4-3-97;  published 
1-3-97 

Insurarx^  companies; 
determination  of  earned 
premiums;  hearing; 
comments  due  by  4-2-97; 
published  1-2-97 

Life  insurarx%  reserves; 
recomputation;  hearing; 
convnents  due  by  4-2-97; 
published  1-2-97 


The  authentic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Presidential 
Documents 


This  unique  service  provides  up-t(HJate 
Information  on  Presidential  policies 
and  announcements.  It  contains  the 
fuH  text  of  the  President's  puMc 
speeches,  statements,  nrteesagesto 
Congress,  news  conferences,  and  other 
Preaidential  rwateriais  roloaaod  by  the 
WhHe  House. 


The  Weeldy  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  Includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  PreskJent,  nominatkjns  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  anrKKincements. 
indexes  are  published  quatledy. 

Published  by  the  OfRce  of  the  Federal 
Register,  Nalionai  Archives  and 
Records  Administration. 
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Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  ordm. 
It's  Eaayl 
Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

U  YES,  please  enter (me  year  subscriptions  for  the  WecUy  Cofiatjaa  of  rffiiiiatlal  DocHBcali  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


□  $137.00  First  Class  Mail  □  $80.00  Regular  Mail . 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


Q  Do  not  make  my  name  available  to  ottier  mailen 


(Company  or  personal  name) 

(Pteaie  type  or  print) 

( Additiooal  address/attention  line) 

(Street  addreai) 

(City.  State,  Zip  code) 

(Daytime  phone  indwding  area  code) 

□  Check  payable  to  Si^>erintendent  of  Documraits 

□  GPO  Deposit  Account        |    |    |    |    |    fTl-n 

□  VISA  a  MasterCard   I    I    I    I    I  (eg»ir«iion> 

I  I  I  I  I  I  I  I Ill  i"m 


(Puicfaaae  order  na) 


(Authorizing  signature)  i 

'     Tkmmkyom  for  yomr  order! 

Mail  to:    SupCTintendent  of  Documents 

PC.  Box  371954,  Pittsburgh,  PA  15250-7954 


IMI 


IMI 


^  -^^^-^^^ 


The 

Federal  Register: 

What  It  U 

And 

How  To  U»e  It 


Annoimdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

Order  proocmng  code: 

•6173 

I I  YES,  please  send  me  the  following: 


Charge  your  order. 
Ht  Easy! 


lb  fax  your  orders  (202)-512-2250 


oopiM  of  TIM  FMtofal  n*gM*f -Wltal  K  Is  and  How  lb  Um  It.  at  VjOO  per  copy.  Stock  No  069-000-00044-4 


The  total  cost  of  my  order  is  $ Intemadonal  customers  please  add  25%.  Prices  include  regiilar  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Metliod  of  Payment: 

I I  Check  Riyable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account         _ 
I I  VISA  or  MasteiCard  Account 


(CoofMny  or  Pefsonal  Name) 


(Please  type  or  print) 


(Additiotul  addicss/atieiitioa  line) 


-D 


(Street  address) 


(City.  Stale.  ZIP  Code) 


(Daytime  phone  including  area  code) 


1 1 1  1         III              II 

1     1                   (Credit  caid  expiratioa  dale)               JhotUC  you  for 

your  order! 

(Authorizing  Signature) 


(Itev.  1-93) 


(Purchase  Order  hio.) 

YfS    NO 

May  we  Bake  yowBUK/addrcaiaTaiiaUe  to  other  DMilcn?  d]    \Z\ 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so.  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ltet  of  CFR  Sw:tions  Aftectad 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  ttie  Code  of 
Federal  Regulations  to  amendatory 
actions  put)Nshed  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indnate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Fedeial  Register  Index 

The  index,  covering  ttie  contents  of  ttw 
daily  Federal  Register,  is  issued  monthly  In 
cumulative  form.  Entries  are  carried 
primarily  under  tt)e  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  year. 


A  finding  aid  is  included  m  each  publicatior  ivfnc/i  Iksts 
federal  Regislef  page  number^  with  ttte  dale  ol  publication 
m  the  federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Ofdv  F^t)caMing  Codic 
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r  ^  ^ 


I — I    YES,  enter  the  following  indicated  subscriptions  for  one  year 


Cttarga  your  ordar. 
It%aaayl 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


LSA  (Ust  of  CFR  Sections  Affected).  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  persona]  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Fcr  privacy,  dbecfc  boa  betow; 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  MMthod  of  payaeat 

U  Check  payable  to  Superintendent  of  Ekxruments 

□  GPO  Deposit  Account        |    |    |    |    |    \~[~\  -  □ 

□  VISA  □  MasterCard 


(expiration) 


(Street  address) 


(City,  Sute.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  '  1/97 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


r 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICc 

Kaow  when  to  expect  your  renewal  notice  and  keep  m  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  OSke  mails  each  subscriber  only  one  renewal  notice.  You  can 
leani  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
kcfore  the  slio«ni  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  slrawn  date. 


/ 

, , / 

:apr    sMrrH2i2J                      dec97ri          :  \ 

iXFRDO     SMITH212J                                 DEC97 R  1           ; 

:john  smith                                               :  j 

!JCWN  SMITH                                                                      : 

:  212  lUIN  STREET                                                           Z    j 

1212  MAIN  STREET                                                           ; 

;  PORESTVILLE  MD  20747                                                J    ' 

1  FC»ESTVILLE  MD  20747                                                ! 

•••••••••••••■••••••••••••••••••••••••••••••••••••••••••••• 

Public  Laws 


105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publicatiJi'i  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual   laws  also  may  be  purchased  from  the  Superintendent  of  Documents    US 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www. access 
gpo.gov/su_docs/ 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

Tb  chanfe  yoar  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inquiiv  about  your  sabscriptioa  scrvkc:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  corr^pondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

Tb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 
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EJYcS|  please  enter  my  sutiscnptions  as  folOM^ 


Supattitandent  of  Documents  Subscription  Oder  Fomi     Cturgmyourt 


^  ^  J 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ (Price  irKludes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or  partonal  nam* 


(PtoM*  typ«  or  pftnl) 


Sbwt 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Fadsrai  Register,  daily  only  (FRDO),  at  $555  each  per  year. 

For  privacy,  check  t>ox  betow. 

□  Do  not  nnake  my  nanne  availat)ie  to  other  mailers 
Check  method  of  payment 
a  Check  payable  to  Superinterxjent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |    j"!"]-!"! 

□  VISA     □  MasterCard   |    |    |    |    |»xp>f»tion  datt 

I    I    I    I    M    M    I    I    I    I    I    I    I    I    I    I    I    I    I 

Thaiik  you  for  your  orderl 

AuttKxtzing  tigrwtura  mvi 

Mai  To:  Superinterxlent  of  Documents 

P.O.  Box  371964.  Pittsburgh.  PA  15250-7954 


AddKionai  addraM/attarKian  ma 


OIti,  SMa.  Zip  ooda 


Daytima  phona  including  araa  coda 


Purc^a•a  ordar  numbar  foplionaO 


Order  Processing  Code 

*6216 


Superintendent  of  Documents  Subscriptions  Order  Form 


I I  Yll«o,  enter  my  subscription(s)  as  follows: 


Charge  your  order,  i^^fij 
Its  Easy!  IwBrI 


S3 


MS4 


Fax  your  orders  (202)  512-2250 
i^hone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress.  1st  Session,  1997  for  $190  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Persona]  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Please  Choose  Method  of  Payment;^ 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


(Street  address) 


I I  VISA  or  MasterCard  Account 


-D 


(City,  Sute.  ZIP  Code) 


(Daytiine  phone  includitig  area  code) 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name^addness  avaiafale  to  otiier  mailers?      [_J   |     | 


(Authorizing  Signature)  -  i2«6 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscrit>efs  the  following  day  via  first 
dass  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  tfte  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximaMy  200  volumes 
and  rsvissd  at  least  once  ■  year  on  a 
quansriy  basis,  is  published  In  24x 
microflcfw  format  and  tfie  current 
year's  volumes  ars  matted  to 
Kibecrlbeis  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.00 
Six  nfKKiths:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.(X) 


r  -  ^ 


Superintendent  of  E>ocuments  Subscription  Order  Form 

Chargm  your  on/tr. 
Itfrntyi 

□    YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format-         .^^"  ^"^  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


OMv  MDOMang  CodK 
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L  ^  J 


.  Federal  Register  (MFFR) 


□  One  year  at  $220  each         □  Six  months  at  $  1 10 


Cede  or  Federal  Regulatioas  (CFRM7)  □  One  year  at  $247  each 


tobicostof 


my  order  is  $ 


_.  Price  includes 


The  ^ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  penonal  name) 


(Ptease  type  or  print) 


(Additiaaai  addrev/attentkn  bnc) 


(Street 


Far  privacj^ 

Q  Do  not  make  my  name  available  to  oUter  mailen 

Ckcck  iMtfMd  of  payaMBt: 

Q  Check  payable  to  SuperinteiKlent  of  Documents 

□  GPO  Deposit  Account        |    |    |    |    |    fTI-n 

Q  VISA  Q  MasterCard   I    I    I    I    I  (emirationt 

II T-T 


(City.  Suie.  Zip  code) 


(Daytme  phone  iadiiding  area  code) 


(Pmrhaar  order  ng) 


(Autboriziag  signature)  y^ 

Tkmmk  you  for  your  order! 

Mail  to:    SuperinteiKlent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 
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